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Presidential  Documents 


Title  3— 

The  President 


Presidential  Determination  No.  2003-15  of  February  13,  2003 

Presidential  Determination  to  Authorize  a  Drawdown  for  Af- 
ghanistan and  Jordan 


|FR  Doc.  03-5464 
Filed  3-5-03;  8:45  ami 
Billing  code  47l6-10-P 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  the  laws  and  Constitution  of 
the  United  States,  including  section  202  and  other  relevant  provisions  of 
the  Afghanistan  Freedom  Support  Act  (Public  Law  107-327)  (the  "Act") 
and  section  506  of  the  Foreign  Assistance  Act  of  1961,  as  amended,  22 
U.S.C.  2318,  I  hereby  direct  the  drawdown  of  up  to  $165  million  of  defense 
articles,  defense  services,  and  military  education  and  training  from  the  De- 
partment of  Defense,  $158  million  for  the  Transitional  Islamic  State  of  Af- 
ghanistan, and  $7  million  to  Jordan  to  assist  in  its  operations  in  Afghemistan, 
and  further  have  determined,  in  accordance  with  section  205  of  the  Act, 
that  such  assistance  to  Jordan  is  .important  to  the  national  security  interests 
of  the  United  States, 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  publish  this  determination  in  the  Federal  Register. 


l^ 


THE  WHITE  HOUSE, 
Washington.  February  13,  2003. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  c|eneral 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 

14CFRPart39 

[Docket  No.  2002-NE-20-AD;  Amendment 
39-13077;  AD  2003-05-01] 

PIN  2120-AA64 

Airworthiness  Directives;  Wytwornia 
Sprzetu  Komunikacyjnego  (WSK)  PZL- 
Rzeszow  S.A.  Franklin  6A-350-C1, 
-CIA,  -C1L,  -C1R  -C2,  -C2A,  and  4A- 
235  Series  Reciprocating  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT.    . 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  emergency  airworthiness  directive 
(AD)  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
WSK  PZL-Rzeszow  S.A.  Franklin  6A- 
350-Cl,  -CIA,  -ClL,  -C2,  -C2A,  and 
4A-235  series  reciprocating  engines.. 
This  action  requires  removing 
diaphragm  type  AC4886  fuel  piunp,  AC 
part  number  (P/N)  5656774.  PZL  P/N 
26.11.1710,  before  further  flight,  and 
prohibits  installing  diaphragm  type 
AC4886  fuel  pump,  AC  P/N  5656774, 
PZL  P/N  26.11.1710.  This  amendment  is 
prompted  by  several  reports  of  failures 
of  the  valves  and  diaphragms  in  certain 
diaphragm  type  AC4886  fuel  pumps,  AC 
P/N  5656774,  PZL  P/N  26.11.1710,  and 
adds  the  6A-350-C1R  engine  to  the 
applicability.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
reduction  or  loss  of  engine  power  or 
external  fuel  leaks. 

DATES:  Effective  March  21.  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  5.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 


Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
20-AD.  12  New  England  Executive  Park. 
Burlington,  MA  01803-5299.  Comrnents 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Woldan.  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park;  Burlington.  MA 
01803-5299;  telephone  (781)  238-7136; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  On^August 
27.  2002,  the  Federal  Aviation 
Administration  (FAA)  issued- 
Emergency  airworthiness  directive  (AD) 
2002-18-51.  that  apphes  to  WSK  PZL- 
Rzeszow  S.A.  Franklin  6A-350-C1. 
-ClA,  -ClL.  -C2,  -C2A.  and  4A-235 
series  reciprocating  engines.  That  AD 
requires  before  further  flight,  removing 
type  AC4886  fuel  pump.  AC  P/N 
5656774.  PZL  P/N  26.11.1710.  and 
prohibits  installation  of  diaphragm  type 
AC4886  fuel  pump.  AC  P/N  5656774, 
PZL  P/N  26.11.1710  fuel  pump  after 
receipt  of  that  AD.  That  action  was 
prompted  by  several  reports  of  pump 
failure.  This  condition,  if  not  corrected, 
I  could  result  in  reduction  or  loss  of 
engine  power  or  external  fuel  leaks. 

Since  AD  2002-18-51  was  issued,  the 
FAA  has  determined  that  the  6A-350- 
ClR  engine  was  inadvertently  omitted 
from  the  applicability  of  that  AD. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  emergency  AD  2002-18-51 
to  prevent  reduction  or  loss  of  engine 
power  or  external  fuel  leaks.  This  AD 
requires  before  further  flight,  removing 
diaphragm  type  AC4886  fuel  punips.  AC 
P/N  5656774,  PZL  P/N  26.11.1710.  and 
prohibits  installation  of  diaphragm  type 
AC4886  fuel  pumps.  AC  P/N  5656774. 
PZL  P/N  26.11.1710,  fuel  pump  after  the 
effective  date  of  this  AD. 


Immediate  Adoption  of  This  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  on  August  27. 
2002,  to  all  known  U.S.  owners  and 
operators  of  WSK  PZL-Rzeszow  S.A. 
Franklin  6A-350-C1.  -ClA.  -ClL,  -C2. 
-C2A.  and  4A-235  series  reciprocating 
engines.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (14*0=1^  part  39)  to 
make  it  effective  to  all  persons. 

Comments  Invited        , 

Although  .this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  aft  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  er 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  tripkcate  to  the  address  specified 
ui)der  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  2002-NE-20-AD."  The- 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  havp 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
.■  Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTillNESS 
DIRECTIVES      ' 

1.  The  authority  citation  for  part  39    • 
Continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-05-01     Wytwornia  Sprzetu 
Komunikacyjnego  PZL-Rzeszow: 

Amendment  39-13077.  Docket  No. 

2002-NE-20-AD.  Supersedes  AD 

2002-18-51. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Wytwornia  Sprzetu 
Komunikacvjnego  (WSK)  PZL-Rzeszow  S.A. 
Franklin  6A-350-C1.  -ClA,  -ClL,  -ClR, 


-C2.  -C2A.  and  4A-235  series  reciprocating 
engines  with  diaphragm  type  AC4886  fuel 
pump,  AC  part  number  (P/N)  5656774,  PZL 
P/N  26.11.1710,  installed.  These  engines  are 
used  on,  but  not  limited  to  AERMACCHI 
S.p.A.  S.205-22/R,  Cessna  170,  172,  and  175 
series,  Maule  Aerospace  Technologies,  Inc. 
M-4-220.  -220C,  -220S.  -220T,  and  M-5- 
220C.  S.O.C.A.T.A.— Groupe 
AEROSPATIALE  Model  MS  894E,  Swift 
Museum  Foundation  Model  GC-lB,  and 
Univair  Aircraft  Corp.  (Stinson)  108  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  before  further  flight,  unless  already 
done.   • 

To  prevent  reduction  or  loss  of  engine 
power  or  external  fuel  leaks,  do  the 
following: 

(a)  Before  further  flight,  remove  diaphragm 
type  AC4886  fuel  pum^,  AC  P/N  5656774. 
PZL  P/N  26.11.1710.  Type  AC4886  pumps 
might  have  a  metal  tag  with  4886  attached  to 
a  bolt  on  the  upper  cover.  PZL-Rzeszow  has 
issued  Service  Bulletin  No.  PZL-F/71/2002, 
dated  August  2002  on  this  subject. 

(b)  After  receipt  of  this  AD,  do  not  install 
diaphragm  type  AC4886  fuel  pump,  AC  P/N 
5656774,  PZL  P/N  26.11.1710. 

Alternative  Methods  of  Compliance 

■  (c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Effective  Date 

(e)  This  amendment  becomes  effective 
March  21,  2003. 


Issued  in  Burlington,  Massachusetts,  on 
February  27,  2003.  ' 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate, ,  Aircraft  Certification  Service. 
(FR  Doc.  03-5246  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  49ia-13rP 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14346;  Airspace 
Docket  No.  2003-ANE-101] 

Amendment  to  Class  E  Airspace; 
Presque  isle,  ME 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  requtl^t  for 
comments. 


summary:  This  action  revises  the  Class 

E  airspace  area  at  the  Northern  Maine 

Regional  Airport  in  Presque  Isle.  Maine 

(KPQI)  to  eliminate  reference  to  the  now 

closed  Rogers  Airport. 

dates:  Effective  0901  UTC,  May  15, 

2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  7.  2003. 

addresses:  Send  comments  on  the  rule 
to  the  Docket  Management  System.  U.S. 
Department  of  Transportation.  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001.  You  must 
identify  the  docket  number.  FAA-2003- 
14346  /  Airspace  Docket  No.  03-ANE- 
101,  at  the  beginning  of  your  comments. 
You  may  also  submit  comments  on  the 
Internet  at  http://dms.dot.gov.  You  may 
review  the  public  docket  containing  the 
proposal,  any  comments  received,  and 
any  final  disposition  in  person  at  the 
Dockets  Office  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  Docket  Office 
(telephone  1-800-647-5527)  is  located 
on  the  plaza  level  of  the  Department  of 
Transportation  NASSIF  Building  at  the 
street  address  stated  above.  An  kiformal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  office  of 
the  Regional  Air  Traffic  Division.  New 
England-Region,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299.  Call  the  Manager.  Airspace 
Branch,  ANE-520.  telephone  (781)  238- 
7520;  fax  (781)  238-7596.  to  make  prior 
arrangements  for  your  visit.' 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Bayley,  Air  Traffic  Division. 
Airspace  Branch.  ANE-520.  Federal 
Aviation  Administration,  12  New 
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England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781) 238-7552; 
fax  (781)  238-7596. 

SUPPLEMENTARY  INFORMATION:  Recently, 
the  Rogers  Airport  near  Easton,  Maine, 
was  abandoned.  Since  the  Rogers 
Airport  lay  in  close  proximity  to  the' 
Northern  Maine  Regional  Airport  at 
Presque  Isle.  Maine  (KPQI),  the  Class  E 
controlled  airspace  extending  from  the 
surface  for  Northern  Main  Regional 
Airport  included  an  exclusion  that 
centered  on  the  Rogers  Airport.  Since 
Rogers  Airport  is  now  abandoned,  that 
exclusion  is  no  longer  needed.  This 
amendment  will  remove  the  exclusion 
centered  on  the  now  abandoned  Rogers 
airport  from  the  Class  E  airspace 
extending  from  the  surface  for  Northern 
Maine  Regional  Airport.  Class  E 
airspace  designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9K,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  amended  by  this  document 
will  be  amended  subsequently  in  this 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  residt  in  adverse  or  • 
negative  comment,  and.  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  elective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  pul^sh  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
nUe  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  dociunent 
withdrawing  the  direct  fipal  rule  will  be 
published  in  the  Federal  Register  and  a 
notice  of  proposed  ndemaking  may  be 
published  with  a  new  conunent  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  fhial  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 


such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
must  identify  both  docket  numbers.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rale  may  be 
amended  or  withdrawn  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  this 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Agency  Findings 

This  rule  does  not  have  federalism 
implications,  as  defined  in  Executive 
Order  No.  13132,  because  it  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent.  Accordingly,  the 
FAA  has  not  consulted  with  state 
authorities  prior  to  publication  of  this 
rule. 

The  FAA  has  determined  that  this 
regulation  is  non-controversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regiUatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
PoUcies  and  Procedures  (44  FTl  11034. 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  these  routine  matters  will 
only  affect  afr  traffic  procedures  and  air 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regidatory  Flexibility  Act. 

List  of  Sul^ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  part  71 


of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 

PART  71— {Amended] 

1.  The  authority  citation  for  part  71 
continufis  to  read  as  follows: 

AuthoKty:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E;.0.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002.  is  amended  as 
follows: 

Subpart  E — Class  E  Airspace 


Paragraph  6002    Class  E  airspace  areas 
designated  a^  a  surface  area  for  an  airport 
*  *  •  •  • 

ANE  ME  E2  Presque  Isle,  ME  (Revised) 

Northern  Mdhie  Regional  Airport  at  Presque 

Isle,  ME 

(Lat.  46°41'20'T<J,  long.  68°02'41'W). 

EXCAL  LOM 

(Lat.  46°36'37"N,  long.  68°01'08"W)'. 

Within  a  6.8-miIe  radius  of  Northern  Maine 
Regional  Airport  at  Presque  Isle,  and  within 
2.5  miles  on  each  side  of  the  Northern  MaineC*- 
Regional  Airport  at  Presque  Isle  165°  bearing 
extending  from  the  6.8-mile  radius  to  8.2 
miles  southeast  of  the  EXCAL  LOM.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Burlington,  MA,  on  February  11. 
2003. 

Thomas  R.  Davidson, 
Manager,  Air  Traffic  Division,  New  England 
Region. 

(FR  Doc.  03-5295  Filed  3-5-03;  8:45  am] 
BKiJNG  CODE  4810-13-M 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenua  Servic* 

26  CFR  Part  1 

[TD9045] 

RIN  1545-BA34 

Earned  Income  Credit  for  Taxable 
Years  Beginning  After  December  31, 
1978 

agency:  Intenial  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Final  reg\ilations. 
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summary:  This  document  contains  final 
regulations  relating  to  the  earned 
income  credit.  The  regulations  reflect 
changes  in  the  law  since  the  existing 
regulations  were  published  in  the 
Federal  Register  on  March  13.  1980. 
Due  to  subsequent  statutory  changes  in 
the  applicable  tax  law,  substantial 
portions  of  the  regulations  are  no  longer 
in  conformity  with  current  law. 
Accordingly,  portions  of  the  existing 
regulations  are  removed.  These 
regulations  apply  to  individual 
taxpayers  claiming  the  earned  income 
credit. 

DATES:  Effective  Date:  These  regulations 
are  effective  March  6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shoshanna  Tanner  at  (202)  622-6080 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  section  32  of  the  Internal 
Revenue  Code  (Code).-Section  32  allows 
a  refundable  credit  to  low-income 
taxpayers  who  meet  certain  income  and 
eligibility  requirements.  Section  43  (the 
predecessor  of  section  32)  was  added  to 
the  Code  by  the  Tax  Reduction  Act  of 
1975  (Pub.  L.  94-12,  89  Stat.  26)  and 
made  permanent  bv  the  Revenue  Act  of 
1978  (Pub.  L.  95-600.  92  Stat.  2763). 
Final  regulations  (TD  7683)  under 
section  43  were  published  in  the 
Federal  Register  (45  FR  16174)  on 
March  13,  1980.  Section  43  was 
redesignated  as  section  32  by  the  Teix 
Reform  Act  of  1984  (Pub.  L.  98-369.  98 
Stat.  494).  Section  1.43-2  was 
redesignated  as  §  1.32-2  in  Treasury 
Decision  8448  (57  FR  54919)  on 
November  23. 1992. 

Section  1.32-2(b)(2)  of  the  existing 
regulations  refers  to  section  143  for  an 
explanation  of  the  term  "married 
individual".  The  provisions  of  section 
143  were  reenacted  as  section  7703  by 
the  Tax  Reform  Act  of  1986  (Pub.  L.  99- 
514,  100  Stat.  2085). 

In  addition,  portions  of  the  existing 
regulations  eire  inconsistent  with 
changes  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508,  104  Stat.  1388),  the  Economic 
Growth  and  Tax  Relief  Reconciliation 
Act  of  2001  (Pub.  L.  107-16,  115  Stat. 
38),  and  various  other  legislative 
enactments. 

Explanation  of  Provisions 

To  comport  with  the  redesignation  of 
section  43  to  section  32  and  §§  1.43-2 
to  1.32-2,  these  final  regulations  replace 
references  to  section  43  with  references 
to  section  32.  Similarly,  these 


regulations  replace  the  references  to 
section  143  in  §  1.32-2{b)(2)  with 
references  to  section  7703.  These 
regulations  also  remove  the  inconsistent 
provisions  in  the  existing  regulations. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure    • 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulatidns.  Because  no  notice 
of  proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply. 
Pursuant  to  section  7805(f),  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Shoshanna  Tanner  of  the 
Office  of  Division  Counsel/Associate 
Chief  Counsel  (Tax  Exempt  and 
Government  Entities).  However,  other 
personnel  from  the  IRS  and  Department 
of  Treasury  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows:     '  * 

PART  1— INCOME  TAXES 

1.  The  authority  for  part  1  continues 
to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

2.  Section  1.32-2  is  amended  as 
follows: 

1.  Paragraphs  (a),  (b)(1),  (c)(1),  and  (d) 
are  removed  and  reserved. 

2.  Paragraphs  (b)(2).  (b)(3),  (c)(2),  and 
(e)(2)  are  revised. 

The  revisions  read  as  follows: 


regulations  thereunder  relating  to  joint 
returns  of  income  tax  by  husband  and 
wife).  The  requirements  of  the 
preceding  sentence  do  not  apply  to  an 
eligible  individual  who  is  not 
considered  as  married  under  section 
7703(b)  and  the  regulations  thereunder 
(relating  to  certain  married  individuals 
living  apart). 

(3)  Length  of  taxable  year.  No  credit 
is  allowed  by  section  32  in  the  case  of 
a  taxable  year  covering  a  period  of  less 
than  12  months.  However,  the  rule  of 
the  preceding  sentence  does  not  apply 
to  a  taxable  year  closed  by  reason  of  the 
death  of  the  eligible  individual. 

(c)  *   *   *  (1)  [Reserved]. 

(2)  Earned  income.  For  purposes  of 
this  section*  earned  income  is  computed 
without  regard  to  any  community 
property  laws  which  may  otherwise  be 
applicable.  Earned  income  is  reduced  by 
any  net  loss  in  earnings  from  self- 
employment.  Earned  income  does  not 
include  amounts  received  as  a  pension, 
an  annuity,  unemployment 
compensation,  or  workmen's 
compensation,  or  an  amount  to  which 
section  871(a)  and  the  regulations 
thereunder  apply  (relating  to  income  of 
nonresident  alien  individuals  not 
connected  with  United  States  business). 

(d)  (Reserved). 

(e)  *  *   *  (1)  *  *  *. 

(2)  Reconciliation  of  payments 
advanced  and  credit  allowed.  Any 
additional  amount  of  tax  under 
paragraph  (e)(1)  of  this  section  is  not 
treated  as  a  tax  imposed  by  chapter  1  of 
the  Internal  Revenue  Code  for  pinposes 
of  determining  the  amount  of  any  credit 
(other  than  the  earned  income  credit) 
allowable  under  part  IV,  subchapter  A, 
chapter  1  of  the  Internal  Revenue  Code. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  February  11;  2003. 
Pamela  F.  Olson, 

'Assistant  Secretary  of  ti^e  Treasury. 
[FR  Doc.  03-5339  Filed  3-5-03;  8:45  am) 

BILUNG  CODE  4830-01-P 


§  1 .32-2    Earned  income  credit  for  taxable 
years  beginning  after  December  31, 1978. 

(a)  [Reserved). 

(b)  *   *   *  (1)  [Reserved]. 

(2)  Married  individuals.  No  credit  is 
allowed  by  section  32  in  the  case  of  an 
eligible  individual  who  is  married 
(within  the  meaning  of  section  7703  and 
the  regulations  thereunder)  unless  the 
individual  and  spouse  file  a  single 
return  jointly  (a  joint  return)  for  the 
taxable  year  (see  section  601 3  and  the 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  540 

[BOP-1082-F] 

RIN112a-AA77 

Visiting  Regulations:  Prior 
Relationship 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 
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SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  amends  its  visiting 
regulations  to  require  that  regular 
visiting  privileges  at  all  institutions 
ordinarily  will  be  extended  to  friends 
and  associates  only  when  the 
relationship  had  been  established  prior 
to  confinement.  This  requirement 
currently  applies  to  visiting  at  Medixun 
Security  Level,  High  Security  Level,  and 
Administrative  institutions,  but  not  at 
Low  and  Minimiun  Security  Level 
institutions.  The  purpose  of  this 
revision  is  to  provide  for  uniformity  of 
visiting  procedures  for  all  security 
levels  and  to  maintain  the  secinity  and 
good  order  of  the  institution  while 
continuing  to  afford  inmates  with 
reasonable  and  equitable  access  to 
visiting.  Because  the  prior  relationship 
requirement  is  to  apply  to  regular 
visitors,  we  also  clarify  the  distinction 
between  regular  and  special  visitors. 

EFFECTIVE  DATE:  April  7.  2003. 

ADDRESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  Qureshi,  Office  of  General 
Counsel,  Biueau  of  Prisons,  phone  (202) 
307-2105. 

SUPPLEMENTARY  INFORMATION:  The 
Biueau  amends  its  regulations  on 
visiting  (28  CFR  part  540,  subpart  D). 
We  published  a  proposed  rule  on  this 
subject  on  May  18,  1999  (64  FR  27166). 

Why  Is  the  Bureau  Revising  the  Visiting 
Regulations? 

As  part  of  a  general  review  of  security 
measures  at  Bureau  institutions,  th'is 
revision  is  to  provide  for  uniformity  of 
visiting  procedures  for  all  security 
levels  and  to  maintain  the  security  and 
good  order  of  the  institution  while 
continuing  to  afford  inmates  with 
reasonable  and  equitable  access  to 
visiting.  The  heightened  security 
measures  were  deemed  necessary  to 
better  ensure  that  inmates  do  not  abuse 
visiting  privileges  or  use  them  to  further 
criminal  activity. 

Who  Is  Afifected  by  the  Changes  Made 
to  the  Visiting  Regulations? 

,     Inmates  currently  confined  at  low  or 
minimum  secinity  level  facilities  and 
any  visitor  for  such  inmate  who  did  not 
have  a  relationship  with  the  inmate 
prior  to  the  inmate's  incarceration  are 
affected  by  this  change.  As  of  January 
31.  2000,  nearly  58,700  federal  inmates 
(49%  of  the  total  inmate  population)  are 
housed  in  low  or  minimum  seciuity 
level  facilities.     \ 


Summary  of  Comments  Received  and 
Agency  Response 

The  Bmeau  received  comments  from 
six  respondents.  Three  commenters 
expressed  concerns  about  the  impact  on 
family  visits  (for  example,  children  bom 
after  the  inmate  was  incarcerated  and 
new  extended  family  members).  In 
response,  the  Bureau  notes  that  the  prior 
relationship  requirement  pert^ns  to 
friends  and  associates  (28  CFR 
540.44(c)).  The  prior  relationship 
requirement  does  not  apply  to 
inunediate  family  members  (28  CFR 
540.44(a))  and  other  relatives  (28  CFR 
540.44(b)). 

One  commenter  believed  that  the 
policy  could  be  easily  circumvented  if 
the  proposed  visitors  were  willing  to  lie 
about  the  prior  relationship.  The  Bureau 
believes  that  visitors  would  be  ill- 
advised  to  make  false  statements  as 
certain  federal  penalties  apply. 

One  commenter  believes  the  proposed 
rule  is  biased  and  discoiu-ages  the 
inmate  from  making  new  friends  or 
associates  while  in  prison.  This 
commenter  believes  that  if  a  visitor  has 
no  criminal  record  and  poses  no 
security  threat  to  the  institution  that 
they  should  not  be  prohibited  from 
visiting. 

The  purpose  of  the  amendment  is  to 
maintain  the  secmity  and  good  order  of 
Bureau  institutions.  In  accordance  with 
oin  security  review  the  Bmeau  believes 
it  is  necessary  to  standardize  the  prior 
relationship  requirement  at  all  security 
levels.  Existing  provisions  still  provide, 
for  exceptions  to  the  prior  relationship 
rule.  The  inmate  retains  access  to  new 
friends  and  associates  through 
correspondence  and  the  telephone. 

Another  commenter  believes  there  is 
no  problem  with  current  visiting 
regulations  and  that  the  proposed  rule 
lacks  specificity,  does  not  provide 
guidance  to  staff  for  administering  the 
regulatiuu,  and  will  lead  to  a  lack  of 
uniformity  among  institutions.  As  noted 
above,  the  Bureau  believes  that  for 
security  reasons  it  is  necessary  to  extend 
the  prior  relationship  provision  to  all 
Biueau  institutions.  The  Bureau  must 
rely  upon  the  Warden's  correctional 
judgment  in  making  determinations  for 
exceptions  to  the  prior  relationship 
requirement. 

The  final  commenter  believes  the 
current  background  information 
provided  by  visitors  or  an  NCIC  check 
is  sufficient  to  protect  the  Bureau's 
interests  and  that  the  prior  relationship 
requirement  be  removed  for  medium 
security  and  above  institutions.  This 
conunenter  states  that  the  Biu^au 
already  has  in  place  a  procedine  to 
restrict  an  inmate's  visiting  privileges 


and/oT  a  visitor's  ability  to  visit  based 
on  penological  concerns  and  that  further 
restrictions  are  not  necessary.  The 
Bureau  assumes  that  the  commenter  is 
referring  to  the  Bureau's  discipline 
procedure  (see  28  CFR  part  541)  when 
he  states  that  the  Bureau  already  has  in 
place  a  procedure  to  restrict  an  inmate's 
visiting  privileges.  The  Bureau  believes 
that  taking  action  after  the  fact  does  not 
sufficiently  address  the  threat  to  the 
orderly  operation  of  the  visiting  room. 
The  Bureau  believes,  furthermore,  that 
the  prior  relationship  requiremeat 
serves  a  legitimate  penological  purpose 
at  all  security  levels,  and  that  it  is 
necessary  to  extend  the  prior 
relationship  requirement  to  minimiun 
and  low  security  level  facilities.  In 
extending  the  restrictions,  the  Bureau 
has  chosen  to  retain  the  Warden's 
disc^ption  to  make  exceptions  to  the 
prior  relationship  requirement. 

After  due  consideration  of  the 
comments  received,  the  Bureau  is 
adopting  the  proposed  rule  as  final 
without  change.  Members  of  the  public 
may  submit  comments  concerning  this 
rule  by  writing  to  the  previously  cited 
address.  These  comments  will  be  ' 
considered  but  will  receive  nn  response 
in  the  Federal  Register. 

Executive  Orderl2866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (0MB)  has  determined  not 
to  constitute  "significant  regulatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and.  accordingly,  It  was 
not  reviewed  by  OMB. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  oftpower  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  jiot 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon"  a  substantial  number  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  conunitted  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
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and  its  economic  impact  is  limited  to 
the  Bureaii's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
govermnents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
compcmies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Sarah 
Qureshi,  Rules  Unit,  Office  of  General 
Counsel,  Bureau  of  Prisons,  320  Fir^t 
St.,  Washington,  DC  20534;  telephone 
(202) 307-2105. 

List  of  Subjects  in  28  CFR  Part  540 

Prisoners. 

Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

Under  the  rulemaking  authority 
vested  in  the  Attorney  General  in  5 
U.S.C.  552(a)  and  delegated"to  the 
Director,  Bureau  of  Prisons,  we  amend 
28  CFR  part  540  as  set  forth  below. 

SUBCHAPTER  C— INSTtTUTIONAL 
MANAGEMENT 

PART  540— CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  Revise  the  authority  citation  for  28 
CFR  part  540  to  read  as  follows: 

Authority:  5  U.S.C.  301,  551.  552a;  18 
U.S.C.  1791,  3621,  3622.  3624,  4001,  4042, 
4081,  4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1,  1987), 
5006-5024  (Repealed  October  12,  1984  as  to 
offenses  committed  after  that  date),  5039;  28 
U.S.C.  509.  510. 

2.  Revise  the  introductory  text  and 
paragraph  (c)  of  §  540.44  to  read  as 
follows: 


§  540.44    Qualification  as  ragular  visitor. 
An  irunate  desiring  to  Have  regular 
visitors  must  submit  a  list  of  proposed 
visitors  to  the  designated  staff.  See 
§  540.45  for  qualification  as  special 
visitor.  Staff  are  to  compile  a  visiting  list 
for  each  inmate  after  suitable 
investigation  in  accordance  with 
§  540.51(b)  of  this  part.  The  list  may 
include: 
***** 

(c)  Fiends  and  associates.  The 
visiting  privilege  ordinarily  will  be 
extended  to  friends  and  associates 
having  an  established  relationship  with 
the  inmate  prior  to  confinement,  unless 
such  visits  could  reasonably  create  a 
threat  to  the  security  and  good  order  of 
the  institution.  Exceptions  to  the  prior 
relationship  rule  may  be  made, 
particularly  for  inmates  without  other 
visitors,  when  it  fs  shown  that  the 
proposed  visitor  is  reliable  and  poses  no 
threat  to  the  security  or  good  order  of 
the  institution. 
*«'*** 

3.  Revise  §  540.45  to  read  as  follows: 

§  540.45    Qualification  as  special  visitor. 

Persons  in  the  categories  listed  in  this 
section  may  qualify  as  special  visitors 
rather  than  as  regular  visitors.  Visits  by 
special  visitors  ordinarily  are  for  a 
specific  purpose  and  ordinarily  eu-c  not 
of  a  recurring  nature.  Except  as 
specified,  the  conditions  of  visiting  for 
special  visitors  are  the  same  as  for 
regular  visitors. 

(a)  Business  visitor.  Except  for  pretrial 
inmates,  ah  inmate  is  not  permitted  to 
engage  actively  in  a  business  or 
profession.  An  inmate  who  was  engaged 
in  a  business  or  profession  prior  to 
commitment  is  expected  to  assign 
authority  for  the  operation  of  such 
business  or  profession  to  a  person  in  the 
community. 

Pretrial  inmates  may  be  allowed 
special  visitors  for  the  purpose  of 
protecting  the  pretrial  inmate's  business 
interests.  In  those  instances  where  an 
inmate  has  turned  over  the  operation  of 
a  biisiness  or  profession  to  another 
person,  there  still  may  be  an  occasion 
w;here  a  decision  must  be  made  which 
will  substantially  affect  the  assets  or 
prospects  of  the  business.  The  Warden 
accordingly  may  permit  a  special 
business  visit  in  such  cases.  The 
Warden  may  waive  the  requirement  for 
the  existence  of  an  established 
relationship  prior  to  confinement  for 
visitors  approved  under  this  paragraph. 

(b)  Consular  visitors.  When  it  has 
■  been  determined  that  an  inmate  is  a 
citizen  of  a  foreign  country,  the  Warden 
must  permit  the  consular  representative 
of  that  country  to  visit  on  matters  of 


legitimate  business.  The  Warden  may 
not  withhold  this  privilege  even  though 
the  iimiate  is  in  disciplinary  status.  The 
requirement  for  the  existence  of  an 
established  relationship  prior  to 
confinement  does  not  apply  to  consular 
visitors. 

(c)  Representatives  of  community 
groups.  The  Warden  may  approve  visits 
on  a  recurring  basis  to  representatives 
from  conununity  groups  (for  example, 
civic,  volunteer,  or  religious 
organizations)  who  are  acting  in  their 
official  capacity.  These  visits  may  be  for 
the  purpose  of  meeting  with  an 
individual  inmate  or  with  a  group  of 
inmates.  The  requirement  for  the 
existence  of  an  established  telationship 
prior  to  confinement  for  visitors  does 
not  apply  to  representatives  of 
community  groups. 

(d)  Clergy,  former  or  prospective 
employers,  sponsors,  and  parole 
advisors.  Visitors  in  this  category    . 
ordinarily  provide  assistance  in  release 
planning,  counseling,  and  discussion  of  • 
family  problems.  The  requirement  for 
the  existence  of  an  established 
relationship  prior  to  confinement  for 
visitors  does  not  apply  to  visitors  in  this 
category. 

4.  Revise  §  540:46  to  read  as  follows: 

§  540.46    Attorney  visits. 

Requirements  for  attorney  visits  are 
governed  by  the  provisions  on  inmate 
legal  activities  (see  §§  543.12  through 
543.16  of  this  chapter).  Provisions 
pertinent  to  attorney  visits  for  pretrial 
inmates  are  contained  in  §  551.117  of 
this  chapter. 

5.  Revise  §  540.47  to  read  as  follows: 

§  540.47    Media  visite. 

Requirements  for  media  visits  are 
governed  by  the  provisions  on  contact 
with  news  media  (see  subpart  E  of  this 
part).  A  rnedia  representative  who 
wishes  to  visit  outside  his  or  her  official 
duties,  however,  must  qualify  as  a 
regular  visitor  or,  if  applicable,  a  special 
visitor. 

§  540.48    [Removed  and  reserved] 

6.  Remove  and  reserve  §  540.48. 

7.  In  §540.51,  redesig|»ate  paragraphs 

.  (c)  through  (g)  as  paragraphs  (d)  through 
(h),  and  add  a  new  paragraph  (c)  to  read 
as  follows: 

§  540.51     Procedures. 

**—<**■ 

(c)  Verification  of  special  visitor 
credentials.  Staff  must  verify  the 
qualifications  of  special  visitors.  Staff 
may  request  background  information 
and  official  assignment  documentation 
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from  the  potential  visitor  for  this 
purpose. 

***** 

[FR  Doc.  03-5256  Filed  3-5-03;  8:45  am) 
BILUNG  CODE  4410-05-P 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

29  CFR  Part  1404 
RIN  3076AA09 

Arbitration  Schedule  of  Fees 

AGENCY:  Federal  Mediation  and 

Conciliation  Service. 

ACTION:  Final  rule^ 

summary:  The  Federal  Mediation  and 
Conciliation  Service  is  issuing  a  final 
regulation  replacing  the  fee  schedule 
item  for  processing  requests  for  panels 
of  arbitrators  with  two  new  fee  schedule 
categories — one  for  processing  requests 
on-line  and  the  other  for  requests  which 
require  processing  by  FMCS  staff.  In 
addition,  FMCS  is  increasing  the  rates 
for  requests  which  require  staff 
processing  and  for  requests  for  lists  cmd 
biographic  sketches  of  arbitrators. 
EFFECTIVE  oftE:  April  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vella  M.  Traynham,  Director  of 
Arbitration  Services,  FMCS,  2100  K 
Street,  NW.,  Washington,  DC  20427. 
Telephone  (202)  606-5111;  Fax  (202) 
606-3749. 

SUPPLEMENTARY  INFORMATION:  On 
November  25,  2002,  FMCS  issued 
proposed  regulations  to  amend  the 
appendix  to  29  CFR  part  1504  by 
replacing  the  general  category  on  the  fee 
schedule  for  requests  for  panels  with 
two  new  categories,  one  for  processing 
electronic  requests  for  panels  and  the 
other  for  requests  which  require 
processing  by  FMCS  staff.  FMCS 
proposed  maintaining  the  $30.00  fee  for 
'processing  electronic  requests  but 
increasing  the  fee  to  $50.00  for  requests 
that  must  be  processed  by  FMCS  staff. 
FMCS  also  proposed  increasing  the  cost 
for  lists  and  biographical  sketches  of 
arbitrators  in  specific  areas  from  $10.00 
per  request  plus  $.10  per  page  to  $25.00 
per  request  for  $.25  per  page.  FMCS  did 
not  receive  any  comments  before  the 
comment  period  closed  on  January  23, 
2003  and  is  therefore  amending  this  rule 
as  proposed  on  November  25,  2002. 

Executive  Order  12866    . 

•     This  regulation  has  been  deemed 
significant  imder  section  3(f)(3)  of 
Executive  Order  12866  and  as  such  has 
been  submitted  to  and  reviewed  by  the 
Office  of  Management  and  Budget. 


Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
Govenunents.  Therefore,  no  actions 
were  deemed  necessary  imder  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  Foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  29  CFR  Part  1404 

Administrative  practice  and 
procedure.  Arbitration,  Arbitratjon  fees. 
Labor  Management  relations. 

For  the  reasons  set  forth  in  the 
preamble,  FMCS  amends  29  CFR  part 
1404  as  follows: 

PART  1404— ARBITRATION  SERVICES 

1.  The  authority  citation  for  part  1404 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  172  and  29  U.S.C.  173 
et  seq. 

2.  The  Appendix  to  29  CFR  part  1404 
is  revised  to  read  as  follows: 

Appendix  to  29  CFR  Part  1404— 
Arbitration  Policy;  Schedule  of  Fees 

Annual  listing  fee  for  all  arbitrators:  $100  for  • 

the  first  address;  $50  for  the  second 

address 
Request  for  panel  of  arbitrators  processed  by 

FMCS  staff:  $50 
Request  for  panel  of  arbitrators  on-line: 

$30.00 
'  Direct  appointment  of  an  arbitrator  when  a 

panel  is  not  used:  $20.00  per  appointment 
List  and  biographic  sketches,  of  arbitrators  in 

a  specific  area:  $25.00  per  request  plus  $.25 

per  page.  . 

John  J.  Toner, 

ChiefofStaff 

[FR  Doc.  03-5063  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  6372-01 -M 


environmental  protection 
Agency 

40  CFR  Part  62 
[NH-055a;  FRL-7458-3J 

Approval  and  Promulgation  of  State 
Plans  For  Designated  Facilities  and 
Pollutants:  New  Hampshire;  Negative 
Declaration 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  the  sections 
111(d)  negative  declaration  submitted 
by  the  New  Hampshire  Department  of 
Envirorunental  Services  (DES)  on  July 
22, 1998.  This.negative  declaration 
adequately  certifies  that  there  are  no 
existing  municipal  solid  waste  (MSW) 
landfills  located  in  the  state  of  New 
Hampshire  that  have  accepted  waste 
since  November  8, 1987  and  that  must  - 
install  collection  and  control  systems 
according  to  EPA's  emissions  guidelines 
for  existing  MSW  landfiUs.  EPA 
publishes  regulations  under  sections 
111(d)  and  129  of  the  Clean  Air  Act 
requiring  states  to  submit  control  plans 
to  EPA.  These  state  control  plans  show 
how  states  intend  to  control  the 
emissions  of  designated  pollutants  from 
designated  facilities  (e.g.,  landfills).  The 
state  of  New  Hampshire  submitted  this 
negative  declaration  in  lieu  of  a  state 
control  plan. 

DATES:  This  direct  final  rule  is  effective 
on  May  5,  2003,  without  further  notice 
imless  EPA  receives  significant  adverse 
comment  by  April -7,  2003.  If  EPA 
receivtes  adverse  comment,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Steven  Rapp, 
Chief,  Air  Permits,  Toxics  &  Indoor 
Programs  Unit,  Office  of  Ecosystem 
Protection,  U.S.  EPA,  One  Congress 
Street.  Suite  1100  (CAP),  Boston,  MA 
02114-2023. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of  . 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Courcier,  (617)  918-1659. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  Action  is  EPA  Taking  Today?         , 
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U.  What  is  the  Origin  of  the  Requirements? 

III.  When  did  the  Requirements  First 
Become  Known? 

IV.  When  did  Nlw  Hampshire  Submit  its 
Negative  Declaration? 

V.  Regulatory  Assessment  Requirements 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  negative 
declaration  submitted  by  the  state  of 
New  Hampshire  on  July  22,  1998. 

EPA  is  publishing  this  negative 
declaration  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register,  EPA  is 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve 
this  negative  declaration  should 
relevant  adverse  comments  be  fded.  If 
EPA  receives  no  significant  adverse 
comment  by  April  7,  2003.  this  action 
will  be  effective  May  5,  2003. 

If  EPA  receives  significant  adverse 
comments  by  the  above  date,  we  will 
withdraw  this  action  before  the  effective 
date  by  publishing  a  subsequent 
document  in  the  Federal  Register.  EPA 
will  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  the  parallel  proposed  rule 
published  in  today's  Federal  Register. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  EPA 
receives  no  comments,  this  action  will 
be  effective  May  5.  2003. 

II.  What  Is  the  Origin  of  the 
Requirements? 

Under  section  111(d)  of  the  Clean  Air 
Act,  EPA  published  regulations  at  40 
CFR  part  60,  subpart  B  which  require 
states  to  submit  plans  to  control 
emissions  of  designated  pollutants  horn 
designated  facilities.  In  the  event  that  a 
state  does  not  have  a  particular 
designated  facility  located  within  its 
boundaries,  EPA  requires  that  a  negative 
declaration  be  submitted  in  lieu  of  a 
control  plan. 

m.  When  Did  the  Requirements  First 
Become  Known? 

On  May  30,  1991  (56  FR  24468),  EPA 
proposed  emission  guidelines  for 
existing  MSW  landfills.  This  action 
enabled  EPA  to  list  existing  WiSW 
landfills  as  designated  facilities.  EPA 
specified  non-methane  orgamc 
compounds  (NMOC)  as  a  designated 
pollutant  by  proposing  the  emission 
guidelines  for  existing  MSW  landfills. 
These  guid^ines  were  published  in 
final  form  on  March  12,  1996  (61  FR 
9905). 


IV.  When  Did  New  Hampshire  Submit 
Its  Negative  Declaration? 

On  July  22,  1998,  the  New  Hampshire 
Department  of  Environmental  Services 
(DES)  submitted  a  letter  certifying  that 
there  are  no  existing  MSW  landfills 
subject  to  40  CFR  part  60,  subpart  B. 
section  111(d)  and  40  CFR  62.06 
provide  that  when  no  such  designated 
facilities  exist  within  a  state's 
boundaries,  the  affected  state  may 
submit  a  letter  of  "negative  declaration" 
instead  of  a  control  plan.  EPA  is 
publishing  this  negative  declaration  at 
40  CFR  62.7405. 

V.  Regulatory  Assefssment 
Requirements 

Under  Executive  Order  12866  (58' FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves- 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism- 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999),  because  it  merely 
approves  a  state  rule  implementing  a 


federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  6f  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also'is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
because  it  is  not  economically 
significant.  ,  . 

In  Reviewing  sections  lll(d)/129'State 
Plans,  EPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.ln  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
Voluntary  consensus  standards  (VCS)r    . 
EPA  has  no  authority  to  disapprove  a 
state  plan  for  failure  to  use  VCS.  It 
would  thus  be  inconsistent  with' 
applicable  law  foritPA,  when  it  reviews 
a  state  plan,  to  use  VCS  in  place  of  a 
submission  that  otherwise  satisfies  the 
provisions  qf  the  Clean  Air  Act.  Thys, 
the  reqtiireinents  of  section  12(,d)  of  the 
National  Technology  Transfer' and         -   ' 
Advancement  Act  of  1995  (15  U.S.Q 
272  note)  do  not  apply;  This  rule  does  • 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  6  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  May  5,  2003. 
Interested  parties  should  comment  in 
response  to  the  proposed  rule  rather 
than  petition  for  judicial  review,  unless 
the  objection  arises  after  the  conunent 
period  allowed  for  in  the  proposal. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 


such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
3Q7(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements,  Waste  treatmept  and 
disposal. 

Dated:  February  2P,  2003. 
Robert  W.  Vamey,  .       .  * 
Regional  Administrator.  EPA  New  England. 

40  CFR  part  &2  is  amende*  as  follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  tead  as  follovvs: 
.  Authority:  42  U.S.C.  7401-7671q. 

Subpart  EE—Newr  Hampshire 

2,.  Subpart  EE  is  amended  by  adding 
.a  nevv  §  62.7405  and  a  new. 
•undesignated  center  ijeading  to  read  as 
follows:  '  _ 

Emission^  From  Existing  Municipal 
Solid  Waste  Landfills  ' 

§  62.7405    Identification  of  plan-negative 
declaration. 

On  July  22,  1998,  the  New  Hampshire 
Department  of  Environmental  Services 
submitted  a  letter  certifying  that  there 
are  no  existing  municipal  solid  waste 
landfills  in  the  state  subject  to  the 
emission  guidelines  under  part  60, 
subpart  B  of  this  chapter. 

[FR  Doc.  03-5306  Filed  3-5-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  6t 

[Region  2  Docket  No.  NJ57-251a,  FRL- 
7459-4] 

Approval  and  Promulgation  of  Plans 
for  Designated  Facilities;  New  Jersey; 
Delegation  of  Authority 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  The  EPA  is  approving  the 
New  Jersey  Department  of 
Environmental  Protection's  (NJDEP) 
request  for  delegation  of  authority  to 
implement  and  enforce  the  Federal  Plan 
for  Large  Municipal  Waste  Combustors 
(MWC).  On  November  12. 1998,  EPA 
promulgated  the  Federal  Plan  to  fulfill 
the  tequirements  of  sections  lll(d)/129 


of  the  Clean  Air  Act  for  MWCs.  The 
Federal  Plan  addresses  the 
implementation  and  enforcement  of  the 
emissions  guidelines  applicable  to 
existing  large  MWC  units  located  in 
areas  not  covered  by  an  approved  and 
currently  effective  state  plan.  The 
Federal  Plan  imposes  emission  limits 
and  control  requirements  for  existing 
MWC  units  with  individual  capacity  to 
combust  more  than  250  tons  per  day  of 
municipal  solid  waste  which  will 
reduce  the  designated  pollutants: 
particulate  matter,  opacity,  sulfur 
dioxide,  hydrogen  chloride,  oxides  of 
nitrogen,  carbon  monoxide,  lead,  , 

cadmium,  mercury,  and  dioxins  and 
dibenzofurans.  On  January  24,  2001, 
EPA  and  NJDEP  signed  a  Memoranda  of 
Agreement  which  is  intended  to  be  the 
mechanism-for  the  transfer  of  autnoritjt^ 
between  the  EPA  and  the  NJDEP  and 
defines  the  policies,  responsibilities, 
and  procedures  pursuant  to  the  Federal 
Plan  for  large  MWCs. 
PATES:  This  direct  final  rule  is  effective 
on  May  5,  2003  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  April  7,  2003.  If  EPA  receives  such 
conunent,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  wrill 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Ch^ef, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  2  Office,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866. 

Copies  of  New  Jersey's  request  for 
delegation  or  the  Memoranda  of 
Agreement  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours:  Envirorunental 
Protection  Agency,  Region  2  Office,  Air 
Programs  Branch,  290  Broadway,  25th 
Floor,  New  York.  New  York  10007- 
1866. 

New  Jersey  Department  of 
Environmental  Protection.  Bureau  of  Air 
Pollution  Control.  401  East  State  Street, 
Trenton,  New  Jersey  08625. 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  Wieber.  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866,  (2*2)  637-3381. 
SUPPLEMENTARY  INFORMATION: 

What  Are  the  Clean  Air  Act 
Requirements? 

On  December  19,  1995  (60  FR  65387), 
EPA  adopted  emission  guidelines  (40 
CFR  part  60,  subpart  Cb)  for  existing 
Municipal  Waste  Combustor  (MWC) 
units.  Section  129  of  the  Clean  Air  Act 
(Act)  requires  states  with  existing  MWC 


units  subject  to  the  guidelines, 
including  New  Jersey,  to  submit  plans  to 
EPA  that  implement  and  enforce  the 
emission  guidelines.  The  state  plans 
were  due  on  December  19, 1996.  If  a 
state  with  existing  MWC  units  did  not 
submit  an  approvable  plan  within  2 
years  after  promulgation  of  the 
guidelines  (i.e.,  December  19. 1997).  the 
Act  requires  EPA  to  develop, 
implement,  and  enfofce  a  Federal  Plan 
for  MWC  units  in  that  state.  This 
Federal  Plan  for  large  MWCs  (40  CFR 
part  62,  subpart  FFF)  was  promulgated 
by  EPA  on  November  12.  1998  (63  FR 
63191).  Because  New  Jersey  does  not 
have  an  approved  State  plan  regulating 
existing  large  MWCs,  they  are  subject  to 
the  Federal  Plan  requirements. 

What  Was  Submitted  by  New  Jersey 
and  How  Did.  EPA  Respond? 

On  November  9,  1999,  New  Jersey 
Department  of  Environmental  Protection 
(NJDEP)  submitted  to  EPA  a  request  for 
delegation  of  authority  from  EPA  to 
implement  and  enforce  the  Federal  Plan 
for  existing  Urge  MWCs.  On  January  17, 
2001 ,  EPA  prepared  and  signed  a 
Memoranda  of  Agreement  (MOA) 
between  the  EPA  and  the  NJDEPOhat 
defines  the  policies,  responsibilities, 
and  procedures  pursuant  to  40  CFR  part 
62,  subpart  FFF  and  40  CFR  paH  60, 
subpart  Cb,  by  which  the  Federal  Plan 
for  large  MWCs  will  be  administered  by 
both  the  NJDEP  and  EPA.  The  MOA  is  ' 
meant  to  be  the  mechanism  for  the 
transfer  of  authority  between  the  EPA 
and  the  NJDEP.  A  copy  uf  the  MOA  is 
available  upon  request. 

On  January  24,  2001,  Robert  C.  Shirm, 
Commissioner  NJDEP,  signed  the  MOA, 
therefore  agreeing  to  the  terms  and 
conditions  of  the  MOA  and  accepting 
responsibility  to  implement  and  enforce 
the  policies,  responsibilities,  and 
procedures  of  the  Federal  Plan  for  large 
MWCs. 

What  Action  Is  EPA  Taking? 

Pursuant  to  40  CFR  62.14100,  "Scope 
and  Delegation  of  Authority,"  EPA  is 
approving  the  NJDEP's  request  for 
delegation  of  authority  to  implement 
and  enforce  the  MWC  Federal  Plan  and 
to  adhere  to  the  terms  and  conditions 
prescribed  in  the  MOA.  The  purpose  of 
this  delegation  is  to  acknowledge 
•  NJDEP's  ability  to  implement  a  program 
and  to  transfer  primary  implementation 
and  enforcement  responsibility  ft-om 
EPA  to  NJDEP  for  existing  large  MAVCs. 
While  NJDEP  is  delegated  the  authority 
to  implement  and  eriforcethe  MWC 
Federal  Plan,  nothing  in  the  delegation- 
agreement  shall  prohibit  EPA  from 
,  enforcing  section  1 1 1(d)  of  the  Act  or 
the  Federal  Plan  for  large  MWCs. 
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The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  plan  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  May  5,  2003 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
April  7,  2003. 

If  the  EPA  receives  adverse 
comments,  then  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approvies 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.^01  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  tioes  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 


implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  plan  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Act.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  plan  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  plan 
submission,  to  use  VCS  in  place  of  a 
plan  submission  that  otherwise  satisfies 
the  provisions  of  the  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  in^pose  an  information  collection 
biu-den  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  \nforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  as  that 
term  is  defined  in  5  U.S.C.  804(3). 

Under  section  307(b)(1)  of  thelVct, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
ciituit  by  May  5.  2003.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  62 

Enviroiunental  protection.  Air 
pollution  control.  Intergovernmental 


relations.  Municipal  waste  combustors, 
"Reporting  and  recordkeeping 
requirements. 

Dated:  February  21.  2003. 
.  )ane  M.  Kenny, 

Regional  Administrator,  Region  2. 

Part  62,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  FF — New  Jersey , 

2.  Part  62  is  amended  by  adding 

§  62.7603  and  an  undesignated  heading 
to  subpart  FF  to  read  as  follows: 

Metals.  Acid  Gases.  Organic 
Compounds  and  Nitrogen  Oxide 
Emissions  From  Existing  Large 
Municipal  Waste  Combustors  With  the 
Capacity  To  Combust  Greater  Than  250 
Tons  Per  Day  of  Municipal  Solid  Waste 

§  62.7603    Identification  of  plan- 
delegation  of  auttKMity. 

(a)  On  November  9.  1999,  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP)  submitted  to  the 
Environmental  Protection  Agency  (EPA) 
a  request  for  delegation  of  authority  to 
implement  and  enforce  the  Federal  Plan 
(40  CFR  part  62,  subpart  FFF)  for  Large 
Mimicipal  Waste  Combustors  (MWC). 

(b)  Identification  of  sources:  The 
Federal  Plan  applies  to  existing  facilities 
with  a  MWC  unit  capacity  greater  than 
250  tons  per  day  of  municipal  solid 
waste. 

(c)  On  January  17,  2001.  EPA 
prepared  and  signed  a  Memoranda  of 
Agreement  (MOA)  between  the  EPA  and 
the  NJDEP  that  defines  the  policies, 
responsibilities,  and  procedures 
pursuant  to  40  CFR  part  62.  subpart  FFF 
and  40  CFR  part  60.  subpart  Cb,  by 
which  the  Federal  Plan  for  large  MWCs 
will  be  administered  by  both  the  NJDEP 
and  EPA.  On  January  24.  2001,  Robert 
C.  Shinn,  Commissioner  NJDEP,  signed 
the  MOA,  therefore  agreeing  to  the 
terms  and  conditions  of  the  MOA  and 
accepting  responsibility  to  enforce  and 
implement  the  policies,  responsibilities, 
and  procedures  of  the  Federal  Plan  for 
large  MWCs. 

[FR  Doc.  03-5321  Filed  3-5-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[Rl-1047a;  FnL-7458-5] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Rhode  Island;  NegaUve 
Declaration  — 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  sections 
111(d)  negative  declaration  submitted 
by  the  Rhode  Island  Department  of 
Environmental  Management  (DEM)  on 
May  27. 1998.  This  negative  declaration  - 
adequately  certifies  that  there  are  no 
existing  municipal  solid  waste  (MSW) 
landfills  located  in  the  state  of  Rhode 
Island  that  have  accepted  waste  since 
November  8, 1987  and  that  must  install 
collection  and  control  systems 
according  to  EPA's  emissions  guidelines 
for  existing  MSW  landfills.  EPA 
publishes  regulations  under  sections 
111(d)  and  129  of  the  Clean  Air  Act 
requiring  states  to  submit  control  plans 
to  EPA.  These  state  control  plans  show 
how  states  intend  to  control  the 
emissions  of  designated  pollutants  from 
designated  facilities  (e.g..  landfills).  The 
state  of  Rhode  Island  submitted  this 
negative  declaration  in  lieu  of  a  state 
control  plan. 

DATES:  This  direct  final  rule  is  effective 
on  May  5.  2003.  without  further  notice 
unless  EPA  receives  significant  adverse  . 
comment  by  April  7.  2003.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  You  should  address  your 
v^-itten  comments  to:  Mr.  Steven  Rapp. 
Chief,  Air  Permits,  Toxics  &  Indoor 
Programs  Unit.  Office  of  Ecosystem 
Protection.  U.S.  EPA.  One  Congress 
Street.  Suite  1100  (CAP).  Boston,  MA 
02114-2023. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency. 
Region  I.  One  Congress  Street.  11th 
floor,  Boston,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Courcier,  (617)  918-1659. 
SUPPLEMENTARY  INFORMATION: 
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I.  What  Action  is  EPA  Taking  Today? 


II.  What  is  the  Origin  of  the  Requirements? 

III.  When  did  the  Requirements  First  Become 

Known? 

IV.  When  did  Rhode  Island  Submit  its 

Negative  Declaration? 

V.  Regulatory  Assessment 

L  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  negative 
declaration  submitted  by  the  state  of 
Rhode  Island  on  May  27, 1998. 

EPA  is  publishing  this  negative 
declaration  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register,  EPA  is 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve 
this  negative  declaration  should 
relevant  adverse  comments  be  filed.  If 
EPA  receives  no  significant  adverse 
comment  by  April  7,  2003,  this  action 
will  be  effective  May  5,  2003. 

If  EPA  receives  significant  adverse 
comments  by  the  above  date,  we  will 
withdraw -this  action  before  the  effective 
date  by  publishing  a  subsequent 
docmnent  in  the  Federal  Register.  EPA 
will  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  the  parallel  proposed  rule 
published  in  today's  Federal  Register. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  EPA 
receives  no  comments,  this  action  will 
be  effective  May  5,  2003. 

11.  What  Is  the  Origin  of  the 
Requirements? 

Under  section  111(d)  of  the  Clean  Air 
Act,  EPA  published  regulations  at  40 
CFR  part  60,  subpart  B  which  require 
states  to  submit  plans  to  control 
emissions  of  designated  pollutants  from 
designated  faciUties.  In  the  event  that  a 
state  does  not  have  a  particular 
designated  facility  located  within  its 
boundaries.  EPA  requires  that  a  negative 
declaration  be  submitted  in  lieu  of  a 
control  plan. 

m.  When  Did  the  Requireittents  First 
Become  Known? 

On  May  30,  1991  (56  FR  24468),  EPA 
proposed  emission  guidelines  for 
existing  MSW  landfills.  This  action 
enabled  EPA  to  list  existing  MSW 
landfills  asvdesignated  facilities.  EPA 
specified  noS-methane  organic 
compounds  (NMOC)  as  a  designated 
pollutant  by  proposing  the  emission 

'  guidelines  for  existing  MSW  landfills. 
These  guidelines  were  published  in 

•  final  form  on  March  12, 1996  (61  FR 
9905). 


IV.  When  Did  Rhode  Island  Submit  Its 
Negative  Declaration? 

On  May  27,  1998,  the  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  submitted  a  letter 
certifying  that  there  are  no  existing 
MSW'  landfills  subject  to  40  CFR  part      - 
60,  subpart  B.  Section  111(d)  and  40 
CFR  62.06  provide  that  when  no  such 
designated  facilities  exist  within  a 
state's  boimdaries,  the  affected  state 
may  submit  a  letter  of  "negative 
declaration"  instead  of  a  control  plan. 
EPA  is  publishing  this  negative 
declaration  at  40  CFR  62.7405. 

V.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
■  22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govetmnents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship  . 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000):  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  betvfreen  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
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federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  sections  lll(d)/129  State 
Plans,  EPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  a 
state  plan  for  failure  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  state  plan,  to  use  VCS  in  place  of  a 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  5,  2003. 
Interested  parties  should  comment  in 
response  to  the  proposed  rule  rather 
than  petition  for  judicial  review,  unless 
the  objection  arises  after  the  comment 
period  allowed  for  in  the  proposal. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 


for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).)       ' 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedine. 
Air  pollution  control,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

Dated:  February  20.  2003. 
Robert  W.  Varney. 

Regional  Administrator.  EPA  New  England. 

40  CFR  part  62  is  amended  as  follows: 
PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 

Subpart  00 — Rhode  Island 

2.  Subpart  OO  is  amended  by  adding 
a  new  §  62.9985  and  a  new 
undesignated  center  heading  to  read  as 
follows: 

Emissions  From  Existing  Municipal 
Solid  Waste  Landfills 

§  62.9985    Identification  of  Plan-negative 
declaration. 

On  May  27,  1998.  the  Rhode  Island 
Department  of  Environmental 
Management  submitted  a  letter 
certifying  that  there  are  no  existing 
municipal  solid  waste  landfills  in  the 
state  subject  to  the  emission  guidelines 
under  part  60.  subpart  B  of  this  chapter. 

IFR  Doc.  03-5307  Filed  3-5-03;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-491,  MB  Docket  No.  02-81,  RM- 
10422] 

Digital  Television  Broadcast  Service; 
Bethlehem,  PA 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Sonshine  Family  Television, 
Inc.,  substitutes  DTV  channel  9  for  DTV 
channel  59  at  Bethlehem,  Pennsylvania. 
See  67  FR  20940,  April  29,  2002.  DTV 


chaimel  9  can  be  allotted  to  Bethlehem, 
Pennsylvania,  in  compliance  with  the 
principle  community  coverage 
requirements  of  section  73.625(a)  at 
reference  coordinates  40-33-52  N.  and 
75-26-24  W.  with  a  power  of  3.2, 
HAAT  of  284  meters  and  with  a  DTV 
service  population  of  2634  thousand. 
Since  the  community  of  Bethlehem  is 
located  within  400  kilometers  of  the  ^ 
U.S.-Canadian  border,  concurrence  from 
the  Canadian  was  obtained  for  this 
allotment.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  April  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  report  and 
order,  MB  Docket  No.02-81,  adopted 
February  21,  2003,  and  released 
February  27,  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hoiu's  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor,    . 
Qualex  International,  Portals  II-,  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.  com . 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

l.The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Pennsylvania,  is  amended  by  removing 
DTV  channel  59  and  adding  DTV 
channel  9  at  Bethlehem. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 
Chief.  Video  Division,  Media  Bureau. 
(FR  Doc.  03-5241  Filed  3-5-03;  8:45  am] 

BILUNG  COOC  67ia-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73  . 

[DA  03-345;  MB  Docltet  No.  02-300,  RM- 
10576;  MB  Docket  No.  02-296,  RM-10571; 
MB  Docket  No.  02-298,  RM-10574;  MB 
Docket  No.  02-299,  RM-10575;  MB  Docket 
No.  02-297,  RM-10572;  MB  Docket  No.  02- 
302,  RM-1 0579] 

Radio  Broadcastirig  Services; 
Colorado  City,  O'Brien,  Panhandle, 
Shamrock,  Stamford,  TX,  and  Taloga, 

'^  \ 

AGENCY:  Federal  ^bimmunications 
Conunission.  V 

ACTION:  Final  rule. 


summary:  In  this  document,  the 
Commission  allots  channels  in  six 
separate  docketed  proceedings  which 
were  proposed  together  in  a  multiple 
docket  Notice  of  Proposed  Rule  Making. 
See  At  the  request  of  Linda -Crawford, 
Channel  25  7A  is  allotted  at  Colorado 
City,  Texas,  as  the  community's  third 
local  aural  transmission  service  at  a  site 
10.1  kilometers  (6.3  miles)  northwest  of 
the  conununity  at  coordinates  32-26-23 
NL  and  100-57-29  WL.  At  the  request 
of  Katherine  Pyeatt,  Channel  261A  at 
O'Brien,  Texas  is  allotted  as  the  first 
local  aural  transmission  service  at  a  site 

3.7  kilometers  (2.3  miles)  north  of  the 
community  at  coordinates  33-24-47  NL 
and  99-51-02  WL.  At  the  request  of 
Linda  Crawford,  Channel  29lC3,is 
allotted  at  Panhandle,  Texas,  as  the 
community's  first  local  aural 
transmission  service  at  a  site  18.0 
kilometers  (11.2  miles)  east  of  the 
conunimity  at  coordinates  35-20-38  NL 
and  101-10-54  WL.  At  the  request  of 
Maurice  Salsa,  Channel  271A  is  allotted 
at  Shamrock,  Texas  as  the  second  local 
ainal  transmission  service  at  a  site  2.4 
kilometers  (1.5  miles)  west  of  the  ' 
community  at  coordinates  35-12-22  NL 
and  100-16-23  WL.  At  the  request  of 
Katherine  Pyeatt,  Channel  295C2  is 
allotted  at  Stamford,  Texas,  as  the  third 
local  aiual  transmission  service  at  a  site 

7.8  kilometers  (4.9  miles)  north  of  the 
commimity  at  coordinates  33-00-57  NL 
and  99-17-46  WL.  At  the  request  of 
Robert  Fabian,  Channel  226A  is  allotted 
at  Taloga,  Oklahoma,  as  the 
community's  first  local  aural  ■ 
transmission  service  at  a  site  7.8 
kilometers  (4.8  miles)  south  of  the 
community  at  coordinates  35-57-57  NL 
and  98^59-11  WL. 

DATES:  Effective  April  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Report  and  Order,  MB  Docket  Nos.  02- 
296,  02-297,  02-298,  02-299,  02-300. 
02-301,  02-302,  adopted  February  12, 
2003,  and  released  February  18,  2003. 
The  full  text  of  this  document  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  U.  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  This  document  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  n,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
'facsimile  202-863-2898,  or  via  e-mail 
qualexint@aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is^ended  by 
adding  Channel  257A  at  Colorado  City, 
O'Brien,  Channel  261A,  Panhandle, 
Channel  291C3,  Channel  27tA  at 
Shamrock,  and  Channel  233A  at 
Stamford.  ^ 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Oklahoma,  is 
amended  by  adding  Taloga,  Channel 
226A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-5338  Filed  3-5-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-490,  MB  Docket  No.  02-348.  RM- 
10455] 

Television  Broadcast  Service;  Presque 
Isle,  ME 

AGENCY:  Federal  Commimications 
Commission.  *  • 

ACTION:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Western  Broadcasting 
Company,  LLC,  substitutes  chaimel  47  • 
for  channel  62  at  Presque  Isle,  Maine. 
See  67  FR  70195.  November  21,  2002. 
TV  channel  47  can  be  allotted  to 
Presque  Isle  in  compliance  with  the 
principle  commimity  coverage 
requirements  of  Section  73.610  with  a 
zero  offset.  The  coordinates  for  channel 
47  at  Presque  Isle  are  46-45-12  N.  and 
68-10-28  W.  Since  the  community  of 
Presque  Isle  is  located  within  400 
kilometers  of  the  U.S.-Canadian  border, 
concurrence  from  the  Canadian  has 
been  obtained  for  this  allotment.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  April  14.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissjon's  report  and 
order,  MB  Docket  No.  02-348.  adopted 
February  21.  2003.  and  released 
February  27.  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center.  Portals  11.  445  12th 
Street.  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington.  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  quaIexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

4  Television  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authonty:  47  U.S.C.  154,  303,  334  and  336. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Televi'sion  Allotments  under  Maine,  is 
amended  by  removing  TV  channel  62+ 
and  adding  TV  channel  47  at  Presque 
Isle. 

Federal  Communications  Commission.      ^  / 
Barbara  A.  Kreisman, 
Chief  Video  Division,  Media  Bureau.     ' 
(PR  Doc.  03-5242  Filed  3-5-03;  8:45  am] 
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Federal  Register 
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Thursday,  March  6.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

SCFRPartllO  | 

RIN  3206-AJ73 

Posting  Regulations 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations  to  revise  the  rules  relating  to 
notice  of  new  regulations  and 
information  collection  requirements. 
The  revisions  include  eliminating  one 
subpart  and  renaming  the  remaining 
subpart  and  plain  language 
modifications. 

DATES:  Submit  comments  on  or  before 
May  5,  2003. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Claudio  A.  Benedi,  Chief, 
Publications  Services  Division,  Office  of 
Contracting  and  Administrative 
Services,  Office  of  Personnel 
Management.  Room  5H35,  1900  E  St 
NW.,  Washington,  DC  20415-7730,  or 
Fax:  (202)  606-0909.  s 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  T.  Coco,  (202)  606-1822,  Fax: 
(202)  606-0909,  or  email 
rtcoco@opin.gov. 

SUPPLEMENTARY  INFORMATION:  We  are 
revising  part  110  to  reflect  the  removal 
of  old  subpart  B — hiformation 
Collection  Requirements.  Old  subpart  B 
was  a  requirement  arising  from  an 
internal  OPM  housekeeping  function  no 
longer  in  effect.  Its  removal  requires  us 
to  eliminate  the  old  subpart  A 
designation  and  use  the  designation  part 
110  to  refer  to  the  remaining  material. 
We  have  also  made  minor  word  changes 
and  changed  the  order  of  material 
within  the  section.  Except  as  otherwise 
noted,  the  purpose  of  these  revisions  is 
not  to  make  substantive  changes  but, 
rather,  to  make  part  110  more  readable. 

Section  110.101:  Changes  "special 
bulletins"  to  "notice"  and  changes 


"new  regulations"  to  "new  proposed, 
interim,  and  final  regulations."  Corrects 
the  name  of  the  type  of  issuance 
currently  used,  which  was  changed  itx 
1994  when  the  bulletin  system  was 
abolished,  and  clarifies  regulation 
description  to  indicate  that  it  includes 
new  proposed,  interim,  and  final 
regulations. 

Section  110.101(b):  (Note  old 
paragraphs  (a)  and  (b)  have  been 
reversed,  and  redesignated  as  , 

paragraphs  (b)  and  (a),  respectively,  so 
that  they  are  now  in  a  more  logical 
sequence).  Provides  the  option  for 
viewing  documents  either  in  paper 
format  or  via  Web  site,  thus  providing 
the  ability  to  use  electronic  as  well  as 
paper  format  of  documents. 

Section  1 10.102(b):  Adds  "agency 
Web  sites"  as  a  supplemental  posting 
option.  This  provides  the  option  for  an 
agency  to  make  new  OPM  regulations 
available  on  the  agency's  Web  site  or 
through  a  link  to  the  OPM  Web  site. 

Regulatory  Flexibility  Act 

I  certify  that  this  proposed  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12866,  Regulatory 
Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  in  accordance 
with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  110 

Government  employees,  Reporting 
and  recordkeeping  requirements. 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 

Accordingly,  OPM  proposes  to  revise 
part  110  of  title  5^  Code  of  Federal 
Regulations  as  follows: 

PART  110— POSTING  NOTICES  OF 
NEW  OPM  REGULATIONS 

Sec. 

110.101  What  are  OPM's  Notice  and  Posting 
System  responsibilities? 

110.102  What  are  Agency  responsibilities? 

Authority:  5  U.S.C.  1103. 

S  110.101    What  are  OPM'S  Notice  and 
Posting  Systam  responsibilitias? 

OPM  Mrill  issue  a  notice  that  will 
provide  information  for  Federal 
agencies,  employees,  managers,  and 
ther  stakeholders  on  each  of  its  new 


qtn 


proposed,  interim,  and  final  regulations. 
Each  notice  will  transmit: 

(a)  A  posting  notice  that  briefly 
explains  the  nature  of  the  change,  and 
provides  a  place  for  Federal  agencies  to ' 
indicate  where  the  full  text  of  the 
Federal  Register  notice  will  be  available 
for  review. 

(b)  A  copy  of  the  notice  of  rulemaking 
that  appears  in  the  Federal  Register  or 

a  link  to  a  Web  site  where  the  notice  of 
rulemaking  appears. 

§110.102    What  are  Agency 
responsibilities? 

(a)  Agencies  will  wake  regulations 
available  for  review  by  employees, 
managers,  and  other  interested  parties. 
Federal  agencies  receiving  the  notices  of 
rulemaking  described  in  §110.1 01(b) 
will  make  those  regulations  available  for 
review  upon  request.  Each  agency  will 
complete  the  posting  notice  described  in 
§  110.?  01  (a)  indicating  where  and  how 
requests  to  review  these  materials 
should  be  made. 

(b)  Agencies  will  determine  posting 
locations  and,  if  desired,  develop 
supplemental  announcements.  Agencies 
will  display  completed  posting  notices 
in  a  prominent  place  where  the  notices 
can  be  easily  seen  and  read.  Agencies 
will  choose  the  posting  location  that 
best  fits  their  physical  layout.  Agencies 
may  supplement  these  postings  with 
aimouncements  in  employee 
newsletters,  agency  Web  sites,  or  other 
communication  methods.  The  basic 
requirement  to  post  the  notice 
continues,  however,  even  if  ' 
supplemental  announcement  methods 
are  used. 

(c)  Agencies  will  post  notices  of  the 
new  regulations  even  if  the  Federal 
Register  comment  date  has  passed.  The 
public  comment  period  on  proposed 
regulations  begins  when  a  notice  of 
proposed  rulemaking  is  published  in  the 
Federal  Register,  not  with  the  posting  of 
the  notice  described  in  §  110.101(a).  The 
purpose  of  the  §  110.101(a)  notice  is 
solely  to  ihform  agency  personnel  of 
changes.  Agencies  are  required  to  post 
the  §  110.101(a)  notice  even  if  the 
formal  deadline  for  comments  shown  in 
the  preamble  of  the  Federal  Register 
notice  of  rulemaking  has  passed. 
Agencies  should  make  every  reasonable 
effort  to  minimize  delays  in  distributing 
thtf  notice  described  in  §  110.101  to 
their  field  offices. 

(d)  No  fixed  posting  period.  There  are 
no  minimiiin  or  maximum  time  limits 


on  displaying  the  notice  described  in 
§  110.101(a).  Each  office  receiving  a 
notice  for  posting  should  choose  the 
posting  period  which  provides  the  best 
opportunity  to  inform  managers  and 
employees  of  regulatory  changes  based 
upon  office  layout,  geographic 
dispersion  of  employees,  and  other  local 
factors. 

(FR  Doc.  03-5021  Filed  3-5-03;  8:45  am] 

BILUNO  CODE  632S~«4-P  . 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  92 
[Docltet  No.  01-O36-1] 

Requirements  for  Recognizing  the 
Animal  Health  Status  of  Foreign 
Regions 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  that  set  out  our 
procedures  for  recognizing  the  animal 
health  status  of  regions.  Specifically,  we 
propose  to  require  regions  that  have 
been  granted  status  under  the 
regulations  to  provide  information,  or 
allow  us  to  access  information,  to 
confirm  the  regions'  animal  health 
status  when  we  request  it.  We  believe 
this  action  is  necessary  to  help  prevent 
the  introduction  of  foreign  animal 
health  diseases  into  the  United  States.     , 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  May  5, 
2003. 

ADDRESSES:  You  may  submit  conunents 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  foiu 
copies  of  yovu  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-036-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-036-1 .  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  emd 
address  in  your  message  and  "Docket 
No.  01-036-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 


SW.,  Washington,  DC.  Normal  reading 
room  horn's  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  tO 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  pubUshed  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rod/ 
webrepor.htrnl. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Gary  Colgrove,  Chief  Staff  Veterinarian, 

National  Center  for  Import  and  Export, 

VS.  APHIS,  4700  River  Road  Unit  38, 

Riverdale,  MD  20737-1231;  (301)  734- 

4356. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92, 
"Importation  of  Animals  and  Animal 
Products:  Procedures  for  Requesting 
Recognition  of  Regions"  (referred  to 
below  as  the  regulations),  set  out  the 
process  by  which  a  foreign  government 
may  request  recognition  of  the  animal 
health  status  of  a  region  or  approval  to 
export  animals  or  animal  products  to 
the  United  States  based  on  the  risk 
associated  with  animals  or  animal 
products  from  that  region.  As  provided 
in  §  92.2,  each  request  must  include 
information  about  the  region,  including 
information  on  the  authority, 
organization,  and  infrastructure  of  the 
veterinary  services  organization  of  the 
region;  the  extent  to  which  movement  of 
animals  and  animal  products  is 
controlled  from  regions  of  higher  risk, 
and  the  level  of  biosecurity  for  such 
movements;  livestock  demographics  and 
marketing  practices  in  the  region; 
diagnostic  laboratory  capabilities  in  the 
region;  and  the  region's  policies  and 
infrastructure  for  animal  disease 
control,  i.e.,  the  region's  emergency 
response  capacity. 

Recognition  by  the  Animal  and  Plant 
Health  hispection  Service  (APHIS)  of  a 
region's  animal  health  status  makes 
exports  of  animals  and  animal  products 
from  that  region  subject  to  a  certain  set 
of  import  conditions,  depending  on  that 
region's  animal  health  status.  Thfese 
conditions  are  intended  to  ensure  that 
animals  and  animal  products  imported 
from  the  region  will  not  introduce 
animal  diseases  into  the  United  States. 
However,  once  a  region  has  been 
granted  a  particular  animal  health  status 
for  a  specified  disease,  the  regulations 
provide  no  mechanism  for  APHIS  to 
verify  that  the  assigned  import 
conditions  remain  appropriate  and 


effective  over  time;  We  believe  that  such 
verification  is  sometimes  necessary  and 
appropriate  to  ensure  continued 
protection  from  the  introduction  of 
foreign  animal  diseases  into  the  United 
States. 

Therefore,  we  are  proposing  to  add  a 
paragraph  to  §  92. 2. that  would  require, 
at  the  discretion  of  the  Administrator, 
that  regions  submit,  or  allow  the 
collection  of,  information  we  believe  is 
necessary  to  ensure  that  the  animal 
health  status  of  the  region  has  been 
maintained.  For  example,  we  may 
determine  that  a  site  visit  is  necessary 
to  verify  information  provided  by  the 
region,  or  we  may  require  information  to 
confirm  that  the  import  requirements  of 
the  region  have  not  changed.  Similarly, 
if  a  region  with  recognized  animal 
health  status  borders  a  region  that 
reports  an  outbreak  of  an  animal  health 
disease,  we  may  require  information 
regarding  security  along  that  border. 
These  listed  examples  are  simply  that — 
examples  of  information  we  may 
require.  Specific  information  collection 
activities,  if  determined  necessary,  will 
vary  based  on  the  information  required 
to  adequately  assess  a  region's  animal 
health  status.  -^v 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not   . 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  amend  the 
regulations  that  set  out  our  procedures 
for  recognizing  the  animal  health  status 
of  regions.  Specifically,  we  propose  to 
require  regions  that  have  been  granted 
status  under  the  regulations  to  provide 
information,  or  allow  us  to  access 
information,  to  confirm  and/or  assess 
the  regions's  animal  health  status  when 
we  request  to  do  so.  We  believe  this 
action  is  necessary  to  help  prevent  the 
introduction  of  foreign  animal  health 
diseases  into  the  United  States.  We  do 
not  expect  that  this  action  will  result  in 
any  economic  effects^  positive  or 
•  negative. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  1 2988 .  Civil 
Justice  Reforflv.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
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regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
fde  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  01-036-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  01-036-1,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  Station  3C71,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  40  hours  per 
response. 

Respondents:  Veterinary  authorities 
in  regions  that  have  been  granted  a 
particular  animal  health  status  for  a 
speciHed  animal  disease. 


Estimated  annual  n umber  of 
respondents:  3. 

Estimated  annual  number  of 
responses  per  respondent:  1. 

Estimated  annual  number  of ; 
responses:  3. 

Estimated  total  annual  burden  on 
respondents:  120  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-747^ 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA). 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects  in  9  CFR  part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products.  Region, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  92  as  follows: 

PART  92— IMPORTATION  ANIMALS 
AND  ANIMAL  PRODUCTS; 
PROCEDURES  FOR  REQUESTING 
RECOGNITION  OF  REGIONS 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622  and  8301-8317; 
21  U.S.C.  136  and  136a;  31  U.S.C.  9701;  7 
CFR  2.22,  2.80,  and  371.4. 

2.  Section  92.2  would  be  amended  by 
redesignating  paragraph  (a)(1)  as 
paragraph  (a)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  92.2    Application  for  recognition  of  the 
animal  health  status  of  a  region. 

***** 

(g)  If  a  region  is  granted  animal  health 
status  under  the  provisions  of  this 
section,  that  region  may  be  required  to 
submit  additional  information 
pertaining  to  animal  health  status  or 
allow  APHIS  to  conduct  additional 
information  collection  activities  in  order 
for  that  region  to  maintain  its  animal 
health  status. 


Done  in  Washington.  DC,  this  28th  day  of 
February  2003. 
Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  03-5280  Filed  3-5-03;  8:45  am) 
BILUNO  CODE  3410-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  1 
[Docket  No.  02hM}276] 

[RiN0910-AC40] 

Registration  of  Food  Facilities  Under 
the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002;  Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  of  proposed  rulemaking  that 
appeared  in  the  Federal  Register  of 
February  3.  2003  (68  FR  5378).  The 
document  proposed  a  regulation  that 
would  require  domestic  and  foreign 
facilities  that  manufacture,  process, 
pack,  or  hold  food  for  human  and 
animal  consumption  in  the  United 
States  to  register  with  FDA  by  December 
12,  2003.  Due  to  a  printing  error,  the 
document  was  published  with 
inadvertent  errors  in  the  appendix.  This 
document  corrects  those  errors. 

FOR  FURTHER  INF0RIMAT10N  CONTACT: 
Joyce  Strong,  Office  of  Policy  (HF-27), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-2443.  appearing  on  page  5378.  at 
page  5421.  in  the  Federal  Register  of 
Monday.  February  3.  2003,  the 
appendix,  which  is  a  draft  food  facility 
registration  form,  has  several  errors.  For 
the  convenience  of  the  reader,  we  are 
republishing  the  appendix. 

Dated:  February  21,  2003. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 
Planning. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

BILLING  CODE  4160-01-C 
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Form  Approval:  OMB  No.  0910-xxxx 

Expiration  Date: 

See  OMB  Statement  at  end  of  form 


Date: 


DHHS/FDA  -  DRAFT  FOOD  FACILITY  REGISTRATION  FORM 

(MONTH/DAY/YEAR)  ' 


Section  1  -  TYPE  OF  REGISTRATION 


la.         Q  DOMESTIC  REGISTRATION 


a  FOREIGN  REGISTRATION 


lb.        □  INITIAL  REGISTRATION 


QfPDATE  OF  REGISTRATION  INFORMATION 

Provide  the  facility  registration  number: >_ 


Check  all  that  apjsly  below  and  further  identify  changes  in  the  applicable  sections. 


d  Facility  Name/Address  Change 


Q  Preferred  Mailing  Address 
Change 


□  Parent  Company  Change 


Q  Emergency  Contact  Change 


Q  Trade  Name  Change 


□  United  States  Agent  Change  - 
Foreign  Countries  only 


□  Seasonal  Facility  Dates  of  Operation  Change 


a  Establishment  Type  Change 


□  Warehouse  Storage  Type  Change 


Q  Human  Food  Product  Category  Change 


□  Animal  Food  Product  Category  Change 


a  Owner,  Operator,  or  Agent  in  Charge  Change 


Section  2  -  FACILITY  NAME  /  ADDRESS  INFORMATION 


FACItrTY  NAME; 


FACILITY  STREET  ADDRESS: 


CITY: 


ZIP  CODE  (POSTAL  CODE): 


COUNTRY: 


FAX  NUMBER  (If  available;  if  a  foreign  facility,  indude 
Area  &  Country  Codes): 


STATE: 


PROVINCE/TERRITORY: 


PHONE  NUMBER  (If  a  foreign  facility,  include  Area  &  Country 
Codes): 


E-MAIL  ADDRESS  (if  availat>le): 


Section  3  -  OPTIONAL:  PREFERRED  MAILING  ADDRESS  INFORMATION 

(only  complete  this  section  if  different  from  Section  2.  Facility  Name/Address  Information) 


NAME: 


ADDRESS: 


CITY: 


ZIP  CODE  (POSTAL  CODE): 


COUNTRY: 


FAX  NUMBER  (If  availat)le;  if  a  foreign  facility,  include 
Area  &  Country  Codes): 


STATE: 


PROVINCE/TERRITORY: 


PHONE  NUMBER  (If  a  foreign  facility,  include  Area  4  Country 
Codes): 


E-MAIL  ADDRESS: 


Form  3537  (1/03) 
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Form  Approval:  OMB  No.  0910-xxxx 

Expiration  Date: 

See  OMB  Statement  at  end  of  form 


DHHS/FDA  -  DRAFT  FOOD  FACILITY  REGISTRATION  FORM 


Section  4  -  PARENT  COMPANY  NAME  /  ADDRESS  INFORMATION  (IF  APPLICABLE) 


^4AME  OF  PARENT  COMPANY: 


STREET  ADDRESS  OF  PARENT  COMPANY: 


CITY: 


ZIP  CODE  (POSTAL  CODE): 


COUNTRY: 


FAX  NUMBER  (If  availabte;  if  a  foreign  facility,  include 
Area  &  Coontry  Codes): 


STATE: 


PROVINCE/TERRITORY: 


PHONE  NUMBER  (If  a  foreign  facility,  include  Area  &  Country 
Codes): 


E-MAIL  ADDRESS  (if  availat>le): 


Section  5  -  FACILITY  EMERGENCY  CONTACT  INFORMATION 


INOMOUAL'S  NAME: 


TITLE: 


HOME  PHONE  (If  a  foreign  facility,  include  Area  & 
Country  Codes): 


OFFICE  PHONE  (If  a  foreign  facility,  indude  Area  &  Coontry  Codes): 


CELL  PHONE  (if  available:  if  a  foreign  fadnty.  indude  Area  &  Country 
Codes): 


E-MAIL  ADDRESS  (if  available): 


Section  6  -  TRADE  NAMES  (if  this  facility  uses  trade  names  other  than  that  listed  in  section  2 

ABOVE,  list  them  BELOW  (EG.  -ALSO  DOfNG  BUSINESS  AS."  -FACILrTY  ALSO  KNOWN  AS"): 


■4- 


ALTERNATE  TRADE  NAME  #1: 


ALTERNATE  TRADE  NAME  #2: 


Section  7  -  UNITED  STATES  AGENT  (lo  be  completed  by  facilities  located  outside  any  state 

OR  TERRITORY  Of  THE  UNITED  STATES.  THE  DISTRICT  OF  COLUMBIA,  OR  THE  COMMONWEALTH  Of  PUERTO  RICO.) 


NAME  OF  UNITED  STATES  AGENT: 


THLE: 


ADDRESS: 


CITY: 


ZIP  CODE: 


STATE: 


COUNTRY: 


PHONE  NUMBER  (indude  Area  Code): 


FAX  NUMBER  (If  available:  include  Area  Coda): 


E-MAIL  ADDRESS  (if  available): 
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Section  8  -  OPTIONAL:  SEASONAL  FACILITY  DATES  OF  OPERATION 

(GIVE  THE  APPROXIMATE  DATES  THAT  YOUR  FACILITY  IS  OPEN  FOR  BUSINESS,  IF  ITS  OPERATIONS 
ARE  ON  A  SEASONAL  BASIS)  ._ 


DATES  OF  OPERATION: 


Section  9  -  OPTIONAL:  ESTABLISHMENT  TYPES 

(CHECK  ALL  TYPES  OF  OPERATIONS  THAT  ARE  PERFORMED  AT  THIS  FACILITY  REGARDING  THE 
MANUFACTURING,  PROCESSING,  PACKING  OR  HOLDING  OF  FOOD) 


Q    Warehouse  /  Holding  Facility  (e.g..  storage  fadlities,  induding  storage  tanks,  grain  elevators) 

NOTE:  If  the  fadlity  is  a  w^arehouse  /  holding  fadlity  only,  go  to  Section  10  (solely  warehouse  /holding  facility)  ana 
check  all  that  apply.  


a  Acidified  /  Low  Acid  Food  Processor 


□  Interstate  Conveyance  Caterer/Catering  Point 


Q  Molluscan  Shellfish  Establishnnent 


□  Commissary 


Q  Contract  Sterilizer 


Q  Lat>eler  /  Relabeler 


□  Manufacturer  /  Processor 


Q  Repacker  /  Packer 


Q  Salvage  Operator  (Recpnditioner) 


D  Animal  food  manufacturer  /  processor  /  holder 


Section  10  -  OPTIONAL:  IF  YOUR  FACIUTY  IS  SOLELV  A  WAREHOUSE  /  HOLDING  FACIUTY. 

COMPLETE  THIS  SECTION;  ALL  OTHER  FACILITIES.  COMPLETE  SECTION  11  (human  or 
animal  product  categories)  INSTEAD  OF  THIS  SECTION. 


"Cfc  Ambient  Storage  ( including  heated  storage) 


□  Refrigerated  Storage 


Q  Frozen  Storage 


Section  11  -  GENERAL  PRODUCT  CATEGORIES  -  FOOD  FOR  HUMAN  CONSUMPTION 
To  bo  completed  bv  all  human  food  facilities  except  those  that  are  solely  warehouses. 
[Note-  Categories  are  derived  from  the  Product  Code  Builder  f www.fda.qov/search/databases.html).  with 
cross-references  to  the  categories  found  under  21  CFR  170.3.  Please  see  instructions  for  further 
examples.]  '    . .^^_ 


Q  1.  ALCOHOLIC  BEVERAGES 
[21  CFR  170.3  (n)  (2)1 

s 

□  2.  BABY  (INF/VNT  AND  JUNIOR)  FOOD 

PRODUCTS  Induding  Infant  Formula        , 
(Optional  Selection) 

Q  3.  BAKERY  PRODUCTS,  DOUGH  MIXES. 
OR  ICINGS 
[21CFR170.3(n)(1),(9)] 

□  4.  BEVERAGE  BASES 

(21CFR170.3(n)(3).(16).(35)J 

Q  5   CANDY  WITHOUT  CHOCOLATE,  CANDY 
SPECIALITIES  &  CHEWING  GUM 
[21  CFR  170.3  (n  )  (6),  (9),  (25).  (38)J 


Q  6.  CEREAL  PREPARATIONS,  BREAKFAST 

FOODS,  QUICK  COOKING/INSTANT  CEREALS 
[21  CFR  170.3  (n)  (4)] 

□  7.  CHEESE  AND  CHEESE  PRODUCTS 
[21CFR170.f(n)(5)] 

as   CHOCOLATE  AND  COCOA  PRODUCTS 
[21  CFR  170.3  (n)  (3),  (9),  (38),  (43)) 

Q9.  COFFEE  AND  TEA 

[21  CFR  170.3  (n)<3),(7H 


□  10.  COLOR  ADDITIVES  FOR  FOODS 
[21  CFR  170.3(0)  (4)1 
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Q  25.  MULTIPLE  FOOD  DINNERS.  GRAVIES. 

SAUCES  AND  SPECIALTIES  (21  CFR  170.3  (n)  (11).  (14). 
(17).  (18).  (23).  (24).  (29),  (34).  (40)1 

□  26.  NUT  AND  EDIBLE  SEED  PRODUCTS 
(21  CFR  170.3  (n)  (26).  (32)) 

Q27.  PREPARED  SALAD  PRODUCTS 

(21  CFR  170  3  (n)  (11),  (17).  (18),  (22),  (29),  (34),  (35)] 


□  1 1 .  DIETARY  CONVENTIONAL  FOODS  OR  MEAL 

REPLACEMENTS  (includes  Medical  Foods) 
[21  CFR  170.3  (n)  (31)1 

12.  DIETARY  SUPPLEMENTS 
Q     Proteins,  Amino  Acids,  Fats  and  Lipid  Substances 

[21  CFR  170.3(0)  (20)1 
Q     Vitamins  and  Minerals  [21  CFR  1 70.3  (o)  (20)1 

□  Animal  By-Products  and  Extracts  (Optional 
Selection) 

G     Herbals  and  Botanicals  (Optional  Selection) 

□  13.  DRESSINGS  AND  CONDIMENTS 

[21  CFR  170,3  (n)  (8),  (12)1 

Q  14.  FISHERY/SEAFOOD  PRODUCTS 

[21  CFR  170.3  (n)  (13),  (15),  (39),  (40)1 

Ql5.  SUBSTANCES  THAT  MIGRATE  INTO  FOOD 
FROM  FOOD  PACKAGING  AND  OTHER 
ARTICLES  THAT  CONTACT  FOOD 
(Optional  Selection) 

Qie.  FOOD  ADDITIVES.  GENERALLY     . 
RECOGNIZED  AS  SAFE  (GRAS) 
INGREDIENTS.  OR  OTHER  INGREDIENTS 
USED  FOR  PROCESSING 
[21  CFR  170.3  (n)  (42);  21  CFR  170.3  (o)(1). 
(2).  (3),  (5).  (6).  (7).  (8).  (9),  (10).  (11),  (12)  (13), 
(14).  (15).  (16).  (17).  (18),  (19),  (22),  (23).  ^4), 
(25),  (26),  (27),  (28).  (29),  (30),  (31),  (32) 

Ql7.  FOOD  SWEETENERS  (NUTRITIVE) 

[21  CFR  170.3  (n)  (9),  (41).  21  CFR  170.3  (o) 

(21)1 

□  18.  FRUITS  AND  FRUIT  PRODUCTS 

[21  CFR  170.3  (n)  (16).  (27),  (28).  (35).  (43)1 

□  19.  GELATIN,  RENNET,  PUDDING  Mixjs.  OR  PIE        □  35   VEGETABLE  PROTEIN  PRODUCTS  (SIMULATED  MEATS) 


□  28.  SHELL  EGG  AND  EGG  PRODUCTS 
(21  CFR  170  3  (n)  (11),  (14)1 

Q  29.  SNACK  FOOD  ITEMS  (FLOUR,  MEAL  OR  VEGETABLE 
BASE)  (21  CFR  170.3  (n)  (37)1 

0  30.  SPICES,  FLAVORS,  AND  SALTS 
(21  CFR  170.3  (n)  (26)1 


Q31.  SOUPS 

(21  CFR  170.3  (n)  (39).  (40)1 

Q32.  SOFT  DRINKS  AND  WATERS 
[21  CFR  170.3  (n)  (3),  (35)1 


Q  33.  VEGETABLES  AND  VEGETABLE  PRODUCTS 
(21  CFR  170.3  (n)  (19).  (36)1 


Q  34.  VEGETABLE  OILS  (INCLUDES  OLIVE  OIL) 
(21  CFR  170.3  (n)  (12)1 


FILLINGS  [21  CFR  170.3  (n)  (22)1 

c 

Q  20.  ICE  CREAM  AND  RELATED  PRODUCTS 
[21  CFR  170.3  (n)  (20).  (21)1 


Q2I.  IMITATION  MILK  PRODUCTS 
(21  CFR  170.3  (n)  (10)1 

□  22.  MACARONI  OR  NOODLE  PRODUCTS 

[21  CFR  170.3  (n)  (23)1 

□  23.  MEAT,  MEAT  PRODUCTS  AND  POULTRY 

(FDA  REGULATED) 

[21  CFR  170.3  (n)  (17).  (18).  (29).  (34).  (39), 

(40)1 

Q  24.  MILK.  BUTTER,  OR  DRIED  MILK  PRODUCTS 
(21  CFR  170.3  (n)  (12).  (30).  (31)1 


[21  CFR  170.3  (n)  (33)1 


□  36.  WHOLE  GRAINS.  MILLER  GRAIN  PRODUCTS  (FLOURS), 
OR  STARCH 
(21  CFR  170.3  (n)(1),  (23)1 


Q  37.  MOCT 


'/ALL  HUMAN  FOOD  PRODUCT  CATEGORIES 
(Optiorfal  Selection) 


<* 
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Section  11a  -  OPTIONAL  GENERAL  PRODUCT  CATEGORIES  -  FOOD  FOR  ANIMAL 
CONSUMPTION  


Q  1  GRAIN  PRODUCTS  (E.G.,  BARLEY,  GRAIN 
SORGHUMS,  MAIZE,  OAT.  RICE,  RYE  AND 
WHEAT) 

Q  2.  OILSEED  PRODUCTS  (E.G..  COTTONSEED, 
SOYBEANS,  OTHER  OIL  SEEDS) 

Q  3.  ALFALFA  AND  LESPEDEZA  PRODUCTS 


04.  AMINO  ACIDS 

Q  5.  ANIMAL-DERIVED  PRODUCTS 

□  6.  BREWER  PRODUCTS 

□  7.  CHEMICAL  PRESERVATIVES 

□  8.  CITRUS  PRODUCTS 
Qg.  DISTILLERY  PRODUCTS 

* 

QlO.  ENZYMES 
Q1I.  FATS  AND  OILS 

□  12.  FERMEJ4TAT10N  PRODUCTS 

Q  13.  MARINE  PRODUCTS 

□  14.  MILK  PRODUCTS 
Q  15.  MINERALS 


Q  16.  MISCELLANEOUS  AND  SPECIAL  PURPOSE 
PRODUCTS 


Q  17.  MOLASSES 


□  18.  NON-PROTEIN  NITROGEN  PRODUCTS 

Ql9.  PEANUT  PRODUCTS 

□  20   RECYCLED  ANIMAL  WASTE  PRODUCTS 

□  21.  SCREENINGS 
Q22.  VITAMINS 


Q23.  YEAST  PRODUCTS 


«  i 


□  24.  MIXED  FEED  (POULTRY,  LIVESTOCK.  AND  EQUINE) 


□  25.  PETFOOD 


□  26.  MOST/ALL  ANIMAL  FOOD  PRODUCT  CATEGORIES 
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Section  12  -  CERTIFICATION  STATEMENT 


The  owner,  operator,  or  agent  in  charge  of  the  facility  must  submit  this  form.  By 

submitting  this  form  to  FDA,  the  owner,  operator,  or  agent  in  charge  certiftes  that  the  above 
information  is  true  and  accurate  and  that  the  facility  has  authorized  the  submitter  to  register  on 
its  behalf.  Under  18  U.S.C.  1001,  anyone  who  makes  a  materially  false,  fictitious,  or 
fraudulent  statement  to  the  U.S.  Government  is  subject  to  criminal  penalties. 


PRINT  NAME  OF  PERSON  SUBMITTING  THE  REGISTRATION  FORM 


PHONE  NUMBER  (H  a  foreign 
facility,  include  Area  &  Country  Codes): 


FAX  NUMBER  ((If  availaMe:  if  a 
foreign  facility,  include  Area  S  Country 
Codes): 


E-MAIL  ADDRESS  (if  availatile): 


FDA  USE  ONLY 

DATE  REGISTRATION  FORM  RECEIVED 

DATE  NOTIFICATION  SENT  TO  FACILITY 

• 

Public  reporting  burden  for  this  collection  of  Information  is  estiniated  to  average  between  1  and  12  hours  per  response, 
iTKiuding  the  time  for  reviewing  instrvictions.  searching  existing  data  sources,  gathering  and  maintainir>g  tfte  data  needed,  and 
completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  this  txjrden  estimate  or  any  other  aspect  of  this 
coSection  of  information,  irxJudir^  suggestions  for  reducing  this  burden  to: 


Department  of  Health  arxl  Human  Services 

Food  and  Drug  Administration 

CFSAN  (HFS-024) 

5100  Paint  Brar>ch  Partcway 

College  Park,  MD  20740 


An  agency  may  not  corxlucl  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a  collection  of 
irrformation  unless  it  displays  a  currently  valid 
OMB  control  number. 
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[FR  Doc.  03-5203  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[FRN-7459-71 

Notice  of  Intent  To  Negotiate  Proposed 
Rule  on  All  Appropriate  Inquiry 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Intent  to  Establish 
FACA  Committee  and  Negotiate  a 
Proposed  Rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  giving  notice  that  it 
intends  to  establish  a  Negotiated 
Rulemaking  Committee  under  the 
Federal  Advisory  Committee  Act 
(FACA)  and  the  Negotiated  Rulemaking 
Act  (NRA)  to  negotiate  proposed  federal 
standards  for  conducting  all  appropriate 
inquiry.  The  purpose  of  the  Committee 
will  be  to  conduct  discussions  and 
reach  consensus,  if  possible,  on 
proposed  regulatory  language  setting 
standards  and  practices  for  conducting 
all  appropriate  inquiry,  as  required  by 
the  Small  Business  Liability  Relief  and 
Brownfields  Revitalization  Act  (the 
Brownfields  Law).  The  Committee  will 
consist  of  representatives  of  parties  with 
a  definable^ stake  in  the  outcome  of  the 
proposed  standards.  EPA  also  is 
announcing  the  date  of  an  open  public 
meeting  to  discuss  the  use  of  the 
negotiated  rulemaking  process  to 
develop  a  proposed  rule.  During  the 
public  meeting,  EPA  officials  will 
discuss  the  Agency's  plans  for  the 
establishment  of  a  FACA  committee  to 
negotiate  the  proposed  standards  for  all 
appropriate  inquiry.  ^       _     * 
DATES:  EPA  must  receive  comments  on 
this  notice  by  April  7,  2003.  Comments 
received  after  this  date  may  not  be 
considered.  The  public  meeting  will  be 
held  on  April  15,  2003.  The  meeting  is 
scheduled  for  1  p.m.  to  3  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  in  Learning  Forvuu,  Rooms  A  and 
B  of  the  Marriott  Learning  Complex  in 
the  Ronald  Reagan  Building  and 
International  Trade  Center  at  1300 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004.  The  Marriott  Learning  Center 
Complex  is  on  the  concourse  level  of  the 
Ronald  Reagan  Building  just  inside  the 
building  entrance  from  the  Federal 
Triangle  Metro  station. 

Comments  on  today's  notice  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 


the  detailed  instructions  for  submitting 
public  comments  provided  in  paragraph 
B  of  the  SUPPLEMENTARY  INFORMATION 
section  below.  Please  reference  Docket 
number  SFUND-2003-0006  when 
submitting  your  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
CERCLA  Call  Center  at  800-424-9346  or 
TDD  800-553-7672  (hearing  impaired). 
In  the  Washington,  DC  metropolitan 
area,  call  703-412-9810  or  TDD  703- 
412^3323.  For  more  detailed 
information  on  specific  aspects  of 
today's  notice,  contact  Patricia 
Overmeyer,  Office  of  Brownfields  Clean 
up  and  Redevelopment  (5105T),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460-0002,  202-566- 
2774.  overmeyer.patricia@epa  .gov. 
SUPPLEMENTARY  INFORMATION: 

General  Information 

A.  How  Can  I  Get  Copies  of  the 
Background  Materials  Supporting 
Today's  Notice  or  Other  Related 
Information? 

1.  EPA  has  established  an  official 
public  docket  for  this  notice  imder " 
Docket  ID  No.  SFUND-2003-0006.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  rule  and  other  information  related 
to  this  notice.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center  located  at  1301  Constitution  Ave. 
NW.,  Washington,  DC  20004.  This 
Docket  Facility  is  open  from  8:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (202)  566-0276.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  SO.lsYpage. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register  "  listings  at 
h  ttp  J  I  www.  epa  .gov/fedrgstr/. 

You  may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/to  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  docket  identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA -Dockets. 


Information  claimed  as  CBI,  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  pl9ced  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  above. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  coipment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  £md  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff.  For 
additional  information  about  EPA's 
electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31.  2002. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery /courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  niunber  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 


i' 
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comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  will 
not  consider  late  comments  in 
formulating  a  final  decision. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  yoiu 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiues  that  you  can  be 
identified  as  the  party  submitting  the 
conunent  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
-  be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
pubUc  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoiu 
conunent. 

Your  use  of  EPA's  electronic  public 
docket  to  submit  comments  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
To  access  EPA's  electronic  public 
docket  from  the  EPA  Internet  Home 
Page,  select  "Information  Sources," 
"Dockets."  and  "EPA  Dockets."  Once  in 
the  system,  select  "search,"  and  then 
key  in  Docket  ID  No.  SFUND-2003- 
0006.  The  system  is  an  "anonymous 
access"  system,  which  means  EPA  will 
not  know  your  identity,  e-mail  address, 
or  other  contact  information  unless  you 
provide  it  in  the  body  of  your  conunent. 

2.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
Superfund.Docket@epamail.epa.gov. 
Make  sure  this  electronic  copy  is  in  an 
ASCn  format  that  does  not  use  special 
characters  or  encryption.  Cite  the  docket 
Number  SFUND-2003-0006  in  your 
electronic  file.  In  contrast  to  EPA's 
elef:tronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically      . 
captiues  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 


included  as  part  of  the  comment  that  is 
placed  in  the  6fficial  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

3.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address    . 
identified  above.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

4.  By  Mail.  Send  two  (2)  copies  of 
your  comments  to:  EPA  Docket  Center, 
U.S.  Environmental  Protection  Agency 
Headquarters,  Mail  Code  5305T.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC,  20460,  Attention  Docket  ID  No. 
SFUND-2003-0006. 

5.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  EPA  Docket 
Center,  EPA  West  Building,  Room  B- 
102,  1301  Constitution  Ave.,  NW., 
Washington.  DC  20007.  Attention 
Docket  ID  No.  SFUND-2003-0006.  Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  hours  of  operation  as 
identified  above. 

Preamble 

I.  Statutory  Authority  ' 

II.  Background 

III.  Proposed  Negotiating  Procedures 

IV.  Comments  Requested 

I.  Statutory  Authority 

This  notice  armouncing  EPA's  intent 
to  negotiate  a  proposed  regulation 
setting  federal  standards  for  the  conduct 
of  all  appropriate  inquiry  was 
developed  under  the  authority  of 
sections  563  and  564  of  the  Negotiated 
Rulemaking  Act  of  1996  (5  U.S.C.  561, 
Public  Law  104-320).  The  proposed 
regulation  setting  standards  for  the 
conduct  of  all  appropriate  inquiry  that 
EPA  is  proposing  to  develop  imder  a 
negotiated  rulemaking  process  will  be 
developed  under  the  authority  of 
section  101(35)(B)  of  CERCLA  (42  U.S.C. 
9601(35)(B)(ii)). 

n.  Background 

As  required  by  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2.  section 
9(a)(2)),  and  the  Negotiated  Rulemaking 
Act  of  1996  (5  U.S.C.  561,  Pub.  L.  104- 
320),  we  are  giving  notice  that  the 
Environmental  Protection  Agency  is 
establishing  a  Negotiated  Rulemaking 
Committee  to  develop  proposed 
standards  and  practices  for  conducting 
all  appropriate  inquiry. 

On  January  11,  2002,  President  Bush 
signed  the  Small  Business  Liability 
Relief  and  Brownfields  Revitalization 
Act  ("the  Brownfields  Law").  In  general, 
the  Brownfields  Law  amends  CERCLA 
and  provides  funds  to  assess  and  clean 


up  brownfields  sites,  clarifies  CERCLA 
liability  provisions  for  certain 
landowners,  and  provides  funding  to 
enhaiice  State  and  Tribal  clean  up/    ' 
programs.  Subtitle  B  of  Title  II  of  the 
Brownfields  Law  revises  some  of  the 
provisions  of  CERCLA  Section  101(35) 
clarifying  the  requirements  necessary  to 
establish  the  innocent  landowner 
"defense  under  CERCLA  in  addition  to 
providing  Superfund  liability 
limitations  for  bona  fide  prospective 
purchasers  and  contiguous  property 
owners.  Among  the  requirements  added 
to  CERCLA  is  Ae  requirement  that  such 
parties  undertake  "all  appropriate 
inquiry"  into  prior  ownership  and  use 
of  a  property  at  the  time  at  which  a 
party  acquires  the  property. 

The  Brownfields  Law  requires  EPA  to  . 
develop  regulations  establishing 
standards  and  practices  for  how  to         ••' 
conduct  all  appropriate  inquiry  and 
promulgate  the  "standards  within  two 
years  of  its  enactment;  Congress 
ineluded  in  the  Brownfields  Law  a  list 
of  criteria  that  the  Agency  must  address 
in  the  regulations  establishing  standards 
and  practices  for  conducting  all  '   • 
appropriate  inquiry  (section 
101(35)(2)(B)(ii)).  The  Brownfields  Law 
also  requires  that  parties  receivirig        , 
funding  under  the  federal  brownfields 
program  to  conduct  site  assessments 
must  conduct  the  site  assessment  in 
accordance  with  the  standards  and 
practices  for  all  appropriate  inquiry 
established  under  the  same  provision  of 
the  Brownfields  Law. 

I 

A.  Negotiated  Rulemaking 

EPA  has  decided  to  use  the  negotiated 
rulemaking  process  to  develop  proposed 
federal  standards  for  conducting  all 
appropriate  inquiry.  In  the  Brownfields 
Law,  Congress  mandated  that  EPA 
develop  regulations  establishing 
standards  and  practices  for  conducting 
all  appropriate  inquiry  and  set  forth  a 
series  of  criteria  for  the  Agency  to 
follow  in  developing  the  federal 
regulations.  The  most  important  reason 
for  using  the  regulatory  negotiation 
process  for  developing  a  proposed 
federal  standard  is  that  all  stakeholders 
strongly  support  a  consensual 
rulemaking  effort.  EPA  believes  a 
regulatory  negotiation  process  will  be 
less  adversarial  than  the  regulatory 
rulemaking  process  and  that  a 
regulatory  negotiation  will  result  in  a 
proposed  rule  that  will  effectively 
reflect  Congressional  intent 

A  regulatory  negotiation  process  will 
allow  EPA  to  solicit  direct  input  from 
informed,  interested,  and  affected 
parities  when  drafting  the  regulation, 
rather  than  delay  public  input  until  the 
public  comment  period  provided  after 


publishing  a  proposed  rule;  therefore, 
ensuring  that  the  rule  is  more  sensitive 
to  the  needs  and  limitations  of  both  the 
parties  and  the  Agency.  A  rule  drafted 
by  negotiation  with  informed  and 
affected  parties  is  expected  to  be  more 
pragmatic  and  more  easily 
implemented,  therefore  providing  the 
public  with  the  benefits  of  the  rule 
while  minimizing  the  negative  impact  of 
a  regulation  conceived  or  drafted 
without  the  input  of  outside 
knowledgeable  parties.  Since  a 
negotiating  committee  includes 
representatives  from  the  major 
stakeholder  groups  affected  by  or 
interested  in  the  rule,  the  number  of 
public  comments  on  the  proposed  rule 
may  be  reduced  and  those  comments 
that  are  received  may  be  more  moderate. 
EPA  anticipates,  that  there  will  be  a  need 
-for  few  substantive  changes  to  a 
proposed  rule  developed  under  a 
regulatory  negotiation  process  prior  to 
the  publication  of  a  final  regulation. 

B.  The  Concept  of  Negotiated 
Rulemaking 

'  Usually,  EPA  develops  a  proposed 

rulemaking  using  Agency  staff  and 
consultant  resources.  The  concerns  of 
affected  parties  are  made  knovni 
through  various  informal  contacts,  the 
circulation  of  a  draft  proposal  to  known 
affected  parties  for  their  informal 
comment,  through  advance  notices  of 
proposed  rulemaking  published  in  the 
Federal  Register,  or  formal  consultation 
with  an  advisory  committee.  After  the 
notice  of  proposed  rulemaking  is 
published  for  comment,  affected  parties 
may  submit  arguments  and  data 
defining  and  supporting  their  positions 
with  regard  to  the  issues  raised  in  the 
proposed  rule.  All  communications 
from  affected  parties  are  directed  to  the 
Agency.  In  general,  there  is  not  much 
communication  among  parties 
representing  different  interests.  Many 
times,  effective  regulations  have 
resulted  from  such  a  process.  However, 
as  Congress  noted  in  the  Negotiated 
Rulemaking  Act,  such  regulatory 
development  procedm-es  may 
"discourage  the  affected  parties  from 
meeting  and  communicating  with  each 
other,  and  may  cause  parties  with 
different  interests  to  assume  conflicting 
and  antagonistic  positions  *  *   *"  (Sec. 
2(2)).  Congress  also  stated  that 
"adversarial  rulemaking  deprives  the 
affected  parties  and  the  public  of  the 
benefits  of  face-to-face  negotiations  and 
cooperation  in  developing  and  reaching 
agreement  on  a  rule.  It  also  deprives 
them  of  the  benefits  of  shared 
•    information,  knowledge,  expertise,  and 
technical  abilities  possessed  by  the 
affected  parties."  (Sec.  2(3)). 


Using  negotiated  rulemaking  to  . 
develop  the  proposed  rule  is 
fundamentally  different.  Negotiated 
rulemaking  is  a  process  in  which  a 
proposed  rule  is  developed  by  a 
committee  composed  of  representatives 
of  all  those  interests  that  will  be 
significantly  affected  by  the  rule. 
Decisions  are  made  by  consensus, 
which  generally  require  concurrence 
among  the  interests  represented.  The 
process  is  started  by  the  Agency's 
careful  identification  of  all  interests 
potentially  affected  by  the  rulemaking 
under  consideration.  To  help  in  this 
identification  process,  the  Agency 
publishes  a  notice  in  the  Federal 
Register,  such  as  this  one,  which 
identifies  a  preliminary  list  of  interests 
and  requests  public  comment  on  that 
list.  Following  receipt  of  the  comments, 
the  Agency  establishes  an  advisory 
committee  representing  these  various 
interests  to  negotiate  a  consensus  on  the 
terms  of  a  proposed  rule.  Representation 
on  the  committee  may  be  direct,  that  is, 
each  member  represents  a  specific 
interest,  or  may  be  indirect,  through 
coalitions  of  parties  formed  for  this 
purpose.  The  Agency  is  a  member  of  the 
committee  rdfcresenting  the  Federal 
government's  own  set  of  interests.  The 
negotiated  rulemaking  advisory 
committee  is  facilitated  by  a  trained 
mediator,  who  facilitates  the  negotiation 
process.  The  role  of  this  mediator,  or 
facilitator,  is  to  apply  proven  consensus 
building  techniques  to  the  advisory 
conunittee  setting. 

Once  a  regulatory  negotiation 
advisory  committee  reaches  consensus 
on  the  provisions  of  a  proposed  rule,  the 
Agency,  consistent  with  its  legal 
obligations,  uses  such  consensus  as  the 
basis  of  its  proposed  rule,  to  be 
published  in  the  Federal  Register.  This 
provides  the  required  public  notice  and 
allows  for  a  public  comment  period. 
Other  participants  and  other  interested 
parties  retain  their  rights  to  comment, 
participate  in  an  informal  hearing  (if 
requested)  and  judicial  review.  EPA 
anticipates,  however,  that  the  pre- 
proposal  consensus  agreed  upon  by  this 
Conunittee  will  effectively  address  all 
major  issues  prior  to  publication  of  a 
proposed  rulemaking. 

C.  Proposed  Rule  Setting  Standards  for 
All  Appropriate  Inquiry 

The  negotiated  Rulemaking  Act 
allows  EPA  to  establish  a  negotiated 
rulemaking  conunittee  if  it  is 
determined  that  the  use  of  the 
negotiated  rulemaking  procediu^e  is  in 
the  public  interest.  We  understand  that 
voluntary  standcuds  developed  by 
standards  developing  organizations, 
such  as  the  ASTM  1527-2000  standard. 


are  available  and  are  currently  being 
used  to  conduct  all  appropriate  inquiry 
in  conjunction  with  private  teal  estate 
property  transactions.  In  addition,  site 
assessment  protocols  have  been 
established  under  the  federal  Superfund 
program  and  Resoiuce  Conservation  and 
Recovery  Act  (RCRA)  corrective  action 
programs.  Similarly,  many  State 
response  programs  include  site 
assessment  requirements.  We  intend  to 
develop  federal  regulations  that  build 
upon  the  depth  of  experience  accryi^  in 
both  the  public  and  private  sectors  in 
implementing  these  standards  and 
programs.  We  believe  that  building 
upon  ciurently  available  private  sector 
standards  for  undertaking  all 
appropriate  inquiry  as  well  as  building 
on  the  experience  of  state  and  federal 
government  site  assessment  programs  is  t 
the  most  efficient  and  economical  way 
to  develop  federal  regulatory  standards 
that  will  both  meet  the  criteria  set  in  the 
Brownfields  Law  and  ensure  minimal 
disruption  to  the  private  market  and 
state  and  federal  site  assessment 
programs. 

EPA  has  determined  that  the 
regulatory  negotiation  process  will 
ensure  that  we  obtain  a  diverse  array  of  ■ 
input  from  both  private  sector 
stakeholders  and  state  program  officials 
who  are  familiar  with  and  experienced 
in  implementing  processes  to  conduct 
all  appropriate  inquiry.  During  the  fall 
of  2002,  we  initiated  die  convening 
stage  of  the  negotiated  rulemaking 
process  to  identify  appropriate 
stakeholder  groups  and  solicit  advice 
and  input  from  experienced  public  and        - 
private  sector  users  of  similar  standards.       \ 
We  retained  an  expert  facilitator  to 
contact  parties  potentially  affected  by 
the  all  appropriate  inquiry  rule  to 
determine  whether  or  not  stakeholders 
are  interested  in  participating  in  a 
negotiated  rulemaking  process  and 
determine  the  potential  for  stakeholder 
issues  to  be  successfully  addressed 
through  a  regulatory  negotiation. 
Following  an  evaluation  of  stakeholder 
interest  and  input  during  the  convening 
process,  our  facilitator  determined  that 
there  is  sufficient  enjthusiasm  among' 
stakeholders  for  a  negotiated  rulemaking 
process  and  almost  all  stakeholders  that 
we  identified  and  interviewed 
expressed  a  belief  that  potential  issues 
and  differences  between  interested 
parties  could  be  successfully  addressed 
and  negotiated  through  the  regulatory 
negotiation  process.  A  description  of  the 
issues  raised  by  identified  stakeholders 
and  a  list  of  interested  stakeholders,  as  ' 
well  as  the  findings  of  our  facilitator  are 
cbntained  in  the  final  report  entiUed 
Convening  Assessment  Report  on  the 
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Feasibility  of  a  Negotiated  Rulemaking 
Process  to  Develop  the  AH  Appropriate 
Inquiry  Standard  Required  Under  the 
Smpll  Business  Liability  Relief  and 
Brownfields  Revitalization  Act.  A  copy 
of  this  final  report  is  included  in  the 
regulatory  docket  for  today's  notice. 

D.  Agency  Commitment 

In  initiating  this  regulatory 
negotiation  process,  EPA  is  making  a 
commitment  to  provide  adequate 
resources  to  ensure  timely  and 
successful  completion  of  the  process. 
This  commitment  includes  making  the 
process  a  priority  activity  for  all 
representatives,  components,  officials, 
and  personnel  of  the  Agency  who  need 
to  be  involved  in  the  rulemaking,  from 
the  time  of  initiation  until  such  time  as 
a  final  rule  is  issued  or  the  process  is 
expressly  terminated.  EPA  will  provide 
administrative  support  for  the  process 
and  will  take  steps  to  ensure  that  the 
negotiated  rulemaking  committee  has 
the  dedicated  resources  it  requires  to 
complete  its  work  in  a  timely  fashion. 
These  include  the  provision  or 
procurement  of  such  support  services 
as:  Properly  equipped  space  adequate 
for  public  meetings  and  caucuses; 
logistical  support;  word  processing  and 
distribution  of  background  information; 
the  service  of  a  facilitator;  and  such 
additional  research  and  other  technical 
assistance  as  may  be  necessary. 

To  the  maximum  extent  possible 
consistent  with  the  legal  obligations  of 
the  Agency,  EPA  will  use  the  consensus 
of  the  regulatory  negotiation  committee 
as  the  basis  for  the  rule  proposed  by  the 
Agency  for  public  notice  and  comment. 
The  Agency  is  committed  to  publishing 
a  consensus  proposal  that  is  consistent 
with  the  legal  mandate  of  the 
Brownfields  Law. 

E.  Negotiating  Consensus 

As  discussed  above,  the  negotiated 
rulemaking  process  is  fundamentally 
different  from  the  usual  development 
process  for  developing  a  proposed  rule. 
Negotiation  allows  interested  and 
affected  parties  to  discuss  possible 
approaches  to  various  issues  rather  than 
only  asking  them  to  respond  to  details 
on  an  Agency  proposal.  The  negotiation 
process  involves  a  mutual  education  of 
the  parties  by  each  other  on  the 
practical  concerns  about  the  impact  of 
such  approaches.  Each  committee 
member  participates  in  resolving  the 
interests  and  concerns  of  other 
members,  rather  than  leaving  it  up  to 
EPA  to  bridge  different  points  of  view. 

A  key  principle  of  negotiated 
rulemaking  is  that  agreement  is  by 
consensus  of  all  the  interests.  Thus,  no 
one  interest  or  group  of  interests  is  able 


to  control  the  process.  The  Negotiated 
Rulemaking  Act  defines  consensus  as 
the  unanimous  concurrence  among 
interests  represented  on  a  negotiated 
rulemaking  committee,  unless  the 
committee  itself  unanimously  agrees  to 
use  a  different  definition.  In  addition, 
experience  has  demonstrated  that  using 
a  trained  mediator  to  facilitate  this 
process  will  assist  all  potential  parties, 
including  EPA,  to  identify  their  interests 
in  the  rule  and  so  to  be  able  to 
reevaluate  previously  stated  positions 
on  issues  involved  in  this  rulemaking 
effort. 

III.  Proposed  Negotiating  Procedures 

A.  Key  Issues  for  Negotiation 

We  anticipate  the  issues  to  be 
addressed  by  the  Negotiated 
Rulemaking  Committee  on  All 
Appropriate  Inouiry  may  include: 

•  Balancing  tne  goals  and  priorities  of 
state  regulatory  programs,  privately- 
developed  consensus  standards,  and  the 
Congressional  mandate  for  a  federal 

,  standard  for  conducting  all  appropriate 
inquiry. 

•  Developing  clear  and  concise 
standards  that  address  each  of  the 
statutory  criteria  (Section  101(35){B)(iii) 
ofCERCLA). 

•  Balancing  the  need  to  put 
abandoned  properties  back  into ' 
productive  reuse  with  concerns  for 
public  health  and  environmental 
protection. 

•  Balancing  a  need  for  clear  and 
comprehensive  standards  that  will 
ensure  a  high  level  of  certainty  in 
identifying  potential  environmental 
concerns  without  imposing  time 
consiuning  and  uiuiecessarily  expensive 
regulatory  requirements.  v 

•  Defining  the  shelf  life  of  an 
assessment  and  the  extent  to  which  an 
assessment,  or  the  results  of  all 
appropriate  inquiry,  may  be  transferred 
to  subsequent  property  owners. 

•  Minimizing  disruptions  to  the 
current  real  estate  market  due  to  the 
development  of  a  federal  standard  that 
is  different  from  current  industry 
protocols  while  ensuring  that  the  federal 
standard  is  protective  and  in 
compliance  with  statutory  criteria. 

•  Identifying  the  extent  to  which 
sampling  and  analysis  of  potentially 
contaminated  property  may  be  required 
to  document  the  presence,  or  the  lack  of, 
environmental  contamination. 

•  Identifying  what  information  is 
necessary  on  the  potential 
contamination  of  adjacent  and  adjoining 
properties,  as  well  as  underlying 
groundwater  resources. 

•  Establishing  a  list  of  contaminants 
to  include  in  the  investigation  when 
conducting  all  appropriate  inquiry. 


B.  Committee  Formation 

The  negotiated  rulemaking  Committee 
will  be  formed  ahd  operated  in  full 
compliance  with  the  requirements  of  the 
Federal  Advisory  Committee  (FACA)  in 
a  manner  consistent  with  the 
requirements  of  the  Negotiated 
Rulemaking  Act. 

C.  Interests  Involved/Committee 
Membership 

The  Agency  intends  to  conduct  the 
negotiated  rulemaking  proceedings  with 
particular  attention  to  ensuring  full  and 
adequ^e  representation  of  those 
interests  that  may  be  significantly 
affected  by  the  proposed  rule  setting 
standards  for  conducting  all  appropriate 
inquiry.  Section  562  of  the  NRA  defines 
the  term  "interest"  as  "with  respect  to    . 
an  issue  or  matter  multiple  parties 
which  have  a  similar  point  of  view  or 
which  are  likely  to  be  affected  in  a 
similar  manner."  Listed  below  are 
parties  which  the  Agency  has  identified 
tentatively  as  being  "significantly 
affected"  by  the  matters  that  may  be 
included  in  the  proposed  rule. 

EPA  anticipates  that  the  negotiating 
committee  will  be  composed  of 
approximately  25  members  representing 
parties  of  interest  to  the  rulemaking. 
EPA  will  monitor  membership  carefully 
to  ensure  that  there  is  a  balemced 
representation  from  affected  emd 
interested  stakeholder  groups.  EPA 
anticipates  that  the  committee  will 
contain  the  following  types  of 
representatives: 

•  Environmental  Interest  Groups. 

•  Environment  Justice  Community 

•  Federal  Government 

•  Tribal  Government  • 

•  State  Govenunent 

•  Local  Government 

•  Real  Estate  Developers 

•  Bankers  and  Lenders 

•    •  Environmental  Professionals 

We  point  out  that  one  purpose  of  this 
notice  is  to  determine  whether  federal 
standards  for  conducting  all  appropriate 
inquiry  will  significantly  affect  interests 
that  are  not  listed  above,  as  well  as 
whether  the  list  provided  below 
identifies  accurately  and 
comprehensively  a  group  of 
stakeholders  representing  the  interests 
listed  above.  We  invite  comment  and 
suggestions  on  the  list  of  "'significantly 
affected"  interests,  as  well  as  the  list  of 
suggested  stakeholders,  or  committee 
members. 

EPA  recognizes  that  the  regulatory 
actions  we  take  under  this  program  may 
at  times  affect  various  segments  of 
society  in  different  ways,  and  that  this 
may  in  some  cases  produce  unique 
"interests"  in  a  proposed  rule  based  on 
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income,  gender,  or  other  factors. 
Particular  attention  will  be  given  by  the 
Agency  to  ensure  that  any  unique 
interests  that  have  been  identified  in 
this  regard,  and  that  may  be 
significantly  affected  by  the  proposed 
rule,  Eire  fully  represented. 

EPA  tentatively  identified  the 
following  list  of  possible  interests  and 
parties  as  representing  the  above  list  of 
interested  stakeholder  groups.  The 
following  list  includes  those 
organizations  tentatively  identified  by 
EPA  as  being  either  a  potential  member 
of  the  Committee,  or  a  potential  member 
of  a  coalition  that  would  in  turn 
nominate  a  candidate  to  represent  one 
of  the  significantly  affected  interests 
listed  above: 

•  U.S.  Environmental  Protection 
Agency 

•  Sierra  Club 

•  Environmental  Defense 

•  Center  for  Public  Environmental 
bversight 

•  Partnership  for  Sustainable 
Brownfields  Redevelopment 

•  Association  of  State  and  Territorial 
Solid  Waste  Management  Officials 

•  National  Association  of  Attorneys 
General 

•  Gila  Tribe,  Department  of 
Enviroiunental  Quality 

•  U.S.  Conference  of  Mayors 

•  National  Association  of  Local 
Government  Environmental 
Professionals 

•  National  Association  of  Home 
Builders 

•  The  Real  Estate  Roundtable 

•  National  Association  of  Industrial 
and  Office  Parks 

•  Trust  for  Public  Land 

•  National  Brownfields  Association 

•  Bank  of  America 

•  Freddie  Mac 

•  Mortgage  Bankers  Association 

•  Wasatch  Environmental 

•  National  Groundwater  Association 

•  Associated  Soil  and  Foundation 
Engineers 

The  list  of  potential  parties  shown 
above  is  not  presented  as  a  complete  or 
exclusive  list  from  which  committee 
members  will  be  selected,  nor  does 
inclusion  on  the  list  of  potential  parties 
mean  that  a  party  on  the  list  has  agreed 
to  participate  as  a  member  of  the 
committee  or  as  a  member  of  a  coalition. 
The  list  merely  indicates  parties  that 
EPA  has  tentatively  identified  as 
representing  significantly  affected 
interests  in  the  outcome  of  the  proposed 
rule  establishing  federal  standards  for 
the  conduct  of  all  appropriate  inquiry. 
This  document  gives  notice  of  this 
process  to  other  potential  participants 
and  affords  them  the  opportunity  to 
request  representation  in  the 


negotiations.  The  procedure  for 
requesting  such  representation  is  set  out 
under  Section  I  "General  Information" 
part  of  this  document.  In  addition, 
comments  and  suggestions  on  this 
tentative  list  are  invited. 

The  negotiating  group  should  not 
exceed  25  members.  The  Agency 
believes  that  more  than  25  members 
would  make  it  difficult  to  conduct 
effective  negotiations.  EPA  is  aware  that 
there  are  many  more  potential 
participants,  whether  they  are  listed 
here  or  not,  than  there  are  membership 
slots  on  the  Committee.  The  Agency 
does  not  believe,  nor  does  the  NRA 
contemplate,  that  each  potentially 
affected  group  must  paiticipate  directly 
in  the  negotiations;  nevertheless,  each 
affected  interest  can  be  adequately 
represented.  To  have  a  successful 
negotiation,  it  is  important  for  interested 
parties  to  identify  and  form  coalitions 
that  adequately  represent  significantly 
affected  interests.  These  coalitions,  to 
provide  adequate  representation,  must 
agree  to  support,  both  financially  and 
technically,  a  member  to  the  Committee 
whom  they  will  choose  to  represent 
their  "interest." 

It  is  very  important  to  recognize  that 
interested  parties  who  are  not  selected 
to  membership  on  the  Committee  can 
make  valuable  contributions  to  this 
negotiated  rulemaking  effort  in  any  of 
several  ways: 

•  The  person  could  request  to  be 
placed  on  the  Committee  mailing  list, 
submitting  written  comments,  as 
appropriate; 

•  Tne  person  could  attend  the 
Committee  meetings,  which  are  open  to 
the  public,  caucus  with  his  or  her 
interest's  member  on  the  Conunittee,  or 
even  address  the  Committee  (usually 
allowed  at  the  end  of  an  issue's 
discussion  or  the  end  of  the  session,  as 
time  permits);  or 

•  The  person  could  assist  in  the  work 
of  a  workgroup  that  might  be 
established  by  the  Committee. 

Informal  workgroups  are  usually 
established  by  an  advisory  committee  to 
assist  the  Committee  in  "staffing" 
various  technical  matters  (e.g., 
researching  or  pweparing  sununaries  of 
the  technical  literature  or  comments  on 
particular  matters  such  as  economic 
issues)  before  the  Committee  so  as  to 
facilitate  Committee  deliberations.  They 
also  might  assist  in  estimating  costs  and 
drafting  regulatory  text  on  issues 
associated  with  the  analysis  of  the 
affordability  and  benefits  addressed, 
and  formulating  drafts  of  the  various 
provisions  and  their  justification 
previously  developed  by  the  committee. 
Given  their  staffing  function, 
workgroups  usually  consist  of 


participants  who  have  expertise  or 
particular  interest  in  the  technical 
matter(s)  being  studied. 

Because  it  recognizes  the  importance 
of  this  staffing  work  for  the  Comhiittee, 
EPA  will  provide  appropriate  technical 
expertise  for  such  workgroups.  EPA 
requests  comment  regarding  particular 
appointments  to  membership  on  the 
regulatory  negotiation  committee. 
Members  can  be  individuals  or 
organizations.  If  the  effort  is  to  be 
fruitful,  participants  should  be  able  to 
fully  and  adequately  represent  the 
viewpoints  of  their  respective  interests. 
Those  who  wish  to  be  appointed  as 
members  of  the  committee  should 
submit  a  request  to  EPA,  in  accordance 
with  the  public  participation  procedures 
outlined  in  Section  I  "General 
Information"  of  this  notice. 

The  list  of  potential  committee 
members  provided  above  includes  those 
who  have  been  tentatively  identified  by 
EPA  as  being  either  a  potential  member 
of  the  Committee,  or  a  potential  member 
of  a  coalition  that  would  in  turn 
nominate  a  candidate  to  represent  one 
of  the  significantly  affected  interests, 
also  listed  above. 

D.  Good  Faith  Negotiation 

Committee  members  should  be  ^ 
willing  to  negotiate  in  good  faith  and 
have  the  authority,  from  his  or  her 
constituency,  to  do  so.  The  first  step  is 
to  ensiue  that  each  member  has  good 
commvmications  with  his  or  her 
constituencies.  An  intra-interest 
network  of  communication  should  be 
established  to  bring  information  from 
the  support  organization  to  the  member 
at  the  table,  and  to  take  information 
fi^m  the  table  back  to  the  support 
organization.  Second,  each  organization 
or  coalition  should,  therefore,  designate 
as  its  representative  an  official  With 
credibility  and  authority  to  insure  that 
needed  information  is  provided  and 
decisions  are  made  in  a  timely  fashion. 
Negotiated  rulemaking  efforts  can 
require  a  very  significant  contribution  of 
time  by  the  appointed  members  that 
must  be  sustained  for  up  to  a  year.  Other 
qualities  that  can  be  very  helpful  are 
negotiating  experience  and  skills,  and 
sufficient  technical  knowledge  to 
participate  in  substantive  negotiations. 

Certain  concepts  are  central  to 
negotiating  in  good  faith.  One  is  the 
willingness  to  bring  all  issues  to  the 
bargaining  table  in  an  attempt  to  reach 
a  consensus,  instead  of  keeping  key 
issues  in  reserve.  The  second  is  a 
willingness  to  keep  the  issues  at  the 
table  and  not  take  them  to  other  forums. 
Finally,  good  faith  includes  a 
willingness  to  move  away  from  the  type 
of  positions  usually  taken  in  a  more 
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traditional  rulemaking  process,  and 
instead  explore  openly  with  other 
parties  all  ideas  that  may  emerge  from 
the  discussions  of  the  committee. 

E.  Facilitator 

The  facilitator  will  not  be  involved 
with  the  substantive  developi^^nt  of  the 
standard.  Rather,  the  facilitator's  role 
generally  includes: 

•  Facilitating  the  meetings  of  the 
committee  in  an  impartial  manner;  and 

•  Impartially  assisting  the  members  of 
the  Committee  in  conducting 
discussions  and  negotiations; 

F.  EPA  Representative 

The  EPA  representative  will  be  a  full 
and  active  participant  in  the  consensus 
building  negotiations.  The  Agency's 
representative  will  meet  regularly  with 
various  senior  Agency  officials,  briefing 
them  on  the  negotiations  and  receiving 
their  suggestions  and  advice,  to 
effectively  represent  the  Agency's  views 
regarding  the  issues  before  the 
Committee.  EPA's  representative  also 
will  ensure  that  the  entire  spectrum  of 
federal  governmental  interests  affected 
by  the  all  appropriate  inquiry 
rulemaking,  including  the  Office  of 
Management  and  Budget,  the 
Department  of  Justice,  and  other 
Departments  and  agencies,  are  kept 
informed  of  the  negotiations  and 
encouraged  to  make  their  concerns 
known  in  a  timely  fashion. 

G.  Committee  Notice  and  Schedule 

EPA  will  have  an  open  public  meeting 
of  all  parties  to  discuss  the  possibility 
of  using  negotiated  rulemaking  on  April 
15,  2003.  The  Public  Meeting  will  be 
held  in  Learning  Forum  Rooms  A  and 
B  of  the  Marriott  Learning  Complex  in 
the  Ronald  Reagan  Building  at  1300 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004.  The  meeting  is  scheduled  for 
1  p.m.  to  3  p.m.  If  EPA  proceeds  with 
a  negotiated  rulemaking  committee  on 
all  appropriate  inquiry,  EPA  plans  for 
the  Committee  to  begin  deliberations  in 
May,  2003  and  conclude  negotiations  in 
December,  2003. 

After  evaluating  the  comments  on  this 
announcement  and  the  requests  for 
representation,  EPA  will  issue  a  notice 
that  will  announce  the  establishment  of 
the  committee  and  its  membership, 
unless  after  reviewing  the  comments,  it 
is  determined  that  such  an  action  is 
inappropriate.  The  negotiatiorfprocess 
will  begin  once  the  committee 
membership  roster  is  published  in  the 
Federal  Register. 

rv.  Comments  Requested 

EPA  requests  comments  on  whether  it 
should  use  negotiated  rulemaking  to 


develop  draft  language  for  this  rule  and 
the  extent  to  which  the  issues,  parties 
and  procedures  described  above  are 
adequate  and  appropriate. 

Dated:  February  27,  2003. 
Thomas  P.  Dunne. 

Associate  Assistant  Administrator.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response. 

|FR  Doc.  03-5324  Filed  3-5-03:  8:45  ami 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[NH-055b;  FRL-7458-4] 

Approval  and  Promulgation  of  3tate 
Plans  for  Designated  Facilities  and 
Pollutants:  New  Hampshire;  Negative 
Declaration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  approve  the 
sections  111(d)  negative  declaration 
submitted  by  the  New  Hampshire 
Department  of  Environmental  Services 
(DES)  on  July  22,  1998.  This  negative 
declaration  adequately  certifies  that 
there  are  no  existing  municipal  solid 
waste  (MSW)  landfills  located  in  the 
state  of  New  Hampshire  that  have 
accepted  waste  since  November  8, 1987 
and  that  must  install  collection  and 
control  systems  according  to  EPA's 
emissions  guidelines  for  existing  MSW 
landfills. 

DATES:  EPA  must  receive  comments  in 
writing  by  April  7,  2003. 
ADDRESSES:  You  should  address  yoiu 
written  comments  to:  Mr.  Steven  Rapp, 
Chief,  Air  Permits,  Toxics  &  Indoor 
Programs  Unit,  Office  of  Ecosystem 
Protection,  U.S.  EPA,  One  Congress 
Street,  Suite  1100  (CAP),  Boston, 
Massachusetts  02114-2023. 
•  Copies  of  documents  relating  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  location: 
Environmental  Protection  Agency,  Air 
Permits,  Toxics  &  Indoor  Program  Unit. 
Office  of  Ecosystem  Protection,  One 
Congress  Street,  Suite  1100,  Boston, 
Massachusetts  02114-2023.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit.  ^ 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Courcier.  Office  of  Ecosystem  Protection 
(CAP),  EPA-New  England,  Region  1, 


Boston,  Massachusetts  02203,  (617) 
918-1659,  or  by  e-mail  at 
courcier.john@epa.gov.  While  the  public 
may  forward  questions  to  EPA  via  e- 
mail,  it  must  submit  comments  on  this 
proposed  rule  according  to  the 
procedures  outlined  above. 
SUPPLEMENTARY  INFORMATION:  Under 
section  111(d)  of  the  Clean  Air  Act,  EPA 
puiiifehed  regulations  at  40  CFR  part  60. 
subfrart  B  which  require  states  to  submit 
control  ^lans  to  control  emissions  of 
desigilated  pollutants  from  designated 
facilities.  In  the  event  that  a  state  does 
not  have  a  particular  designated  facility 
located  within  its  boundaries.  EPA 
acquires  that  a  state  submit  a  negative 
declaration  in  lieu  of  a  control  plan. 

The  New  Hampshire  DES  submitted 
the  negative  declaration  to  satisfy  the 
requirements  of  40  CFR  part  60,  subpart 
B.  In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
New  Hampshire  negative  declaration  as 
a  direct  final  rule  without  a  prior 
proposal.  EPA  is  doing  this  because  the 
Agency  views  this  action  as  a 
noncontroversial  submittal  and 
anticipates  that  it  will  not  receive  any 
significant,  material,  and  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  does  not  receive  any 
significant,  material,  and  adverse 
comments  to  this  action,  then  the 
approval  will  become  final  without 
further  proceedings.  If  EPA  receives 
adverse  comments,  we  will  withdraw 
the  direct  final  rule  and  EPA  will 
address  all  public  comments  received  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  begin  a 
second  comment  period. 

Dated:  Februarv-  20.  2003. 
Robert  W.  Vamey, 

Regional  Administrator.  EPA  New  England. 
(FR  Doc.  03-5305  Filed  3-5-03:  8:45  am) 
BILUNG  CODE  6S60-5a-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62        ~ 

[Region  2  Doclcet  No.  NJ57-251b;  FRL- 
7459-5] 

Approval  and  Promulgation  of  Plans 
for  Designated  Facilities;  New  Jersey; 
Delegation  of  Authority 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing" 
approval  of  the  New  Jersey  Department 
of  Environmental  Protection's  request 
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for  delegation  of  authority  to  enforce 
and  implement  the  Federal  Plan  (40 
CFR  part  60,  subpart  Cb)  for  Large 
Municipal  Waste  Combustors  (MWC).  In 
the  "Rules  and  Regulations"  section  of 
this  Federal  Register,  EPA  is 
announcing  its  approval  of  the  State's 
request  as  a  direct  final  rule  without 
prior  proposal  because  the  EPA  views 
this  as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  EPA 
receives  no  adverse  comments,  EPA  will 
not  take  further  action  on  this  proposed 
rule.  If  EPA  receives  adverse  comments, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  EPA  will  • 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 


DATES:  Written  comments  must  be 
received  on  or  before  April  7,  2003. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Chief, 
Air  Programs  Branch.  Environmental 
Protection  Agency,  Region  2  Office,  290 
Broadway,  New  York.  New  York  10007- 
1866. 

Copies  of  the  State  submittal  are  * 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency.  Region  2  Office.  Air  Programs 
Branch.  290  Broadway.  25th  Floor.  New 
York.  New  York  10007-1866. 

New  Jersey  Department  of 
Environmental  Protection,  Bureau  of  Air 
Pollution  Control,  401  East  State  Street, 
Trenton,  New  Jersey  08625. 

FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  Wieber,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  l^ew  York,  New 
York  10278,  (212)  637-3381. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  February  21,  2003. 
Jane  M.  Kenny, 

Regional  Administrator,  Region  2. 

[FR  Doc.  03-5320  Filed  3-5-03;  8:45  am] 

BILUNG  COD6  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[Rl-1047b;  FRL-7458-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Rhode  Island;  Negative 
Declaration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
sections  111(d)  negative  declaration      . 
submitted  by  the  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  on  May  27,  1998. 
This  negative  declaration  adequately 
certifies  that  there  are  no  existing 
municipal  solid  waste  (MSW)  landfills 
located  in  the  state  of  Rhode  Island  that 
have  accepted  waste  since  November  8, 
1987  and  that  must  install  collection 
and  cbntrol  systems  according  to  EPA's 
emissions  guidelines  for  existing  MSW 
landfills. 

DATES:  EPA  must  receive  comments  in 
writing  by  April  7,  2003. 
ADDRESSES:  You  should  address  your 
written  conunents  to:  Mr.  Steven  Rapp, 
Chief,  Air  Permits,  Toxics  &  Indoor 
Programs  Unit,  Office  of  Ecosystem 
Protection,  U.S.  EPA,  One  Congress 
Street.  Suite  1100  (CAP),  Boston,  • 
Massachusetts  02114-2023. 

Copies  of  documents  relating  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  location: 
Envfronmental  Protection  Agency,  Air 
Permits,  Toxics  &  Indoor  Program  Unit, 
Office  of  Ecosystem  Protection,  One 
Congress  Street,  Suite  1100.  Boston. 
Massachusetts  02114-2023.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appronriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Coiu-cier.  Office  of  Ecosystem  Protection 
(CAP),  EPA— New  England,  Region  1, 
Boston,  Massachusetts  02203,  (617) 
918-1659,  or  by  e-mail  at 
courcier.john@epa.gov.  While  the  public 
may  forward  questions  to  EPA  via  e- 
mail.  it  must  submit  comments  on  this 
proposed  rule  according  to  the 
procedures  outlined  above. 
SUPPLEMENTARY  INFORMATION:  Under 
section  111(d)  of  the  Clean  Air  Act.  EPA 
published  regulations  at  40  CFR  part  60. 
subpart  B  which  require  states  to  submit 
control  plans  to  control  emissions  of 
designated  pollutants  from  designated 


facilities.  In  the  event  that  a  state  does 
not  have  a  particular  designated  facility 
located  wiUiin  its  boundaries,  EPA 
requires  that  the  state  submit  a  negative 
declaration  in  lieu  of  a  control  plan. 

The  Rhode  Island  DEM  submitted  the 
negative  declaration  to  satisfy  the 
requirements  of  40  CFR  part  60,  subpart 
B.  In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
Rhode  Island  negative  declaration  as  a 
direct  final  rule  without  a  prior 
proposal.  EPA  is  doing  this  because  the 
Agency  views  this  action  as  a 
noncontroversial  submittal  and 
anticipates  that  it  will  not  receive  any 
significant,  material,  and  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  does  not  receive  any 
significant,  material,  and  adverse 
comments  to  this  action,  then  the 
approval  will  become  final  without 
further  proceedings.  If  EPA  receives 
adverse  comments,  we  will  withdraw 
the  direct  final  rule  and  EPA  will 
address  all  public  comments  received  in 
a  subseguent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  begin  a 
second  comment  period. 

Dated:  February  20,  2003. 
Robert  W.  Vamey. 

Regional  Administrator.  EPA  New  England. 
|FR  Doc.  03-5308  Filed  3-5-03;  8:45  am] 
BILUNO  COOE  GS60-S(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03^27;  MB  DocKet  No.  03-41;  RM- 
10642] 

Radio  Broadcasting  Services;  Lincoln 
City  and  Monmouth,  OR 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Radio  Beam,  LLC,  licensee  of 
Station  KSND,  Channel  236C2,  Lincoln 
City,  Oregon,  proposing  the  substitution 
of  Channel  236C3  for  Channel  236C2  at 
Lincoln  City  and  reallotment  of  Channel 
236C3  to  Monmouth,  Oregon.  The 
coordinates  for  Channel  236C3  at 
Monmouth,  Oregon,  are  44-50—43  and 
123-30-07.  The  proposal  complies  with 
the  provisions  of  Section  1.420(i)  of  the 
Commission's  Rules,  and  therefore,  the 
Commission  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  236C3  at  Monmouth,  Oregon. 
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DATES:  Comments  must  be  filed  on  or 
before  April  11,  2003.  and  reply 
comments  on  or  before  April  28.  2003. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission.  445  12th 
Street.  SW.,  Room  TW-A325, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  E. 
Fiorini  III,  Evan  Henschel.  Wiley  Rein  & 
Fielding  LLP.  1776  K  Street.  NW., 
Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
03-41.  adopted  February  12,  2003.  and 
released  February  18,  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
11,  445  12th  Street,  SW..  CY-A257, 
Washington.  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW.,  Room  CY-B402. 
Washington,  DC,  20554.  telephone  202- 
863-2893,  facsimile  202-863  -2898,  or 
via  e-mail  qualexint@aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aulhority:  47  U.S.C.  154.  303.  334.  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 


by  adding  Monmouth,  Channel  236C3, 

and  by  removing  Channel  236C2  at 

Lincoln  City. 

Federal  CDmmunications  Commission. 

John  A.  Karou§os, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

[PR  Doc.  03-5334  Filed  3-5-03;  8:45  am) 

aiLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-428;  MB  Docket  No.  03-42,  RM- 
10648;  MB  Docket  No.  03-43,  RM-10649; 
Docket  No.  03-44,  RM-10650] 

Radio  Broadcasting  Services;  Daisy, 
AR,  Rattan,  OK,  and  Water  Mill,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  three 
allotments  in  Daisy.  Arkansas,  Rattan, 
Oklahoma,  and  Water  Mill,  New  York. 
The  Commission  requests  comment  on 
a  petition  filed  by  Gray  Media 
Corporation  proposing  the  allotment  of 
Channel  293C3  at  Daisy,  Arkansas,  as 
the  community's  first  local  service. 
Channel  293C3  can  be  allotted  to  Daisy 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
21.1  km  (13.1  miles)  northwest  of  Daisy. 
The  coordinates  for  Channel  293C3  at 
Daisy  are  34-21-49  North  Latitude  and 
93-54—48  West  Longitude.  See 
SUPPLEMENTARY  INFORMATION  infra. 
DATES:  Comments  must  be  filed  on  or 
before  April  11.  2003.  and  reply 
comments  on  or  before  April  28.  2003. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  iling  comments  with  the 
FCC,  interes  ad  parties  should  serve  the 
petitioner  as  follows:  Scott  A.  Gray, 
President.  Gray  Media  Corporation,  Post 
Office  Box  491.  Bryant.  Arkansas  72089; 
and  Isabel  Sepulveda,  President.  Isabel 
Sepulveda.  Inc..  9  Lake  Side  Drive. 
Southampton.  New  York  11968. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont.  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos. 
03-42,  03-43.  and  03-44;  adopted 
February  12.  2003  and  released- 
February  18,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 


Information  Center  (Room  CY-A257). 
445  12th  Street.  S.W..  Washington.  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Comhiission's  copy  contractor.  Qualex 
Intemational.'Portals  II.  445  12th  Street, 
S.W..  Room  CY-B402,  Washington,  D.C. 
20554,  telephone  (202)  863-2893. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  Gray 
MediaCorporation  proposing  the 
allotment  of  Channel  258A  at  Rattan, 
Oklahoma,  as  the  community's  first 
local  service.  Channel  258A  can  be 
allotted  to  Rattan  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.6  km  (4.7  miles)  south  of 
Rattan.  The  coordinates  for  Channel 
258A  at  Rattan  are  34-07-58  North 
Latitude  and  95-23-57  West  Longitude. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  Isabel 
Sepulveda,  Inc.  proposing  the  allotment 
of  Channel  277A  at  Water  Mill,  New 
York,  as  the  conununity's  first  local 
service.  Channel  277A  can  be  allotted  to 
Water  Mill  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  site 
restriction  at  center  city  reference 
coordinates.  The  coordinates  for 
Channel  277A  at  Water  Mill  are  40-54- 
21  North  Latitude  and  72-21-45  West 
Longitude. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Daisy,  Channel  293C3. 
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3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Rattan.  Charmel 
258A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Water  Mill,  Channel 
277A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

(FR  Doc.  03-5335  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  6712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-430;  MM  Docket  No.  01-257;  RM- 
10267] 

Radio  Broadcasting  Services;  Bad 
Axe,  Ml 

AGENCY:  Federal  Conuniinications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  Charles  Crawford 
("Crawford")  filed  a  petition  for  rule 
making  requesting  the  allotment  of  FM 
Channel  231A  to  Bad  Axe,  Michigan,  as 
that  community's  second  local  FM 
service.  See  66  FR  52733,  October  17, 
2001.  Subsequently,  Crawford  withdrew 
his  interest  in  this  proceeding.  A 
showing  of  continuing  interest  is 
required  before  a  chaimel  will  be 
allotted  to  a  community.  Further, 
Commission  policy  refrains  from 
making  an  allotment  in  the  absence  of 
an  expression  of  interest.  Therefore, 
since  no  other  expressions  of  interest,  in 
applying  for  the  allotment  proposal  at 
Bad  Axe,  Michigan,  were  received,  we 
dismiss  Crawford's  proposal,  as 
requested. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Media  Bureau.  (202)  418- 
2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-257, 
adopted  February  12,  2003,  and  released 
February  18,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours^flfthe  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Conmiission's  copy  contractor,  Qualtex 
International.  Portals  II.  445  12th  Street. 
SW.,  Room  CY-B402.  Washington,  DC 
20554,  telephone  (202)  863-2893. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-5336  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-489,  MB  Docket  No.  03-48,  RM- 
10559]      ' 

Television  Broadcast  Service;  Brawley, 
CA 

AGENCY:  Federal  Communications 
Commission.  ■ 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  the 
Board  of  Trustees  for  the  California 
State  University  for  San  Diego  State 
University,  proposing  the  substitution  of 
channel  *43  for  channel  *26.  TV 
Channel  *43  can  be  allotted  to  Brawley 
with  a  minus  offset  at  reference 
coordinates  33-05-00  N.  and  115-32-00 
W.  Since  the  conunimity  of  Brawley  is 
located  within  275  kilometers  of  the 
U.S.-Mexican  border,  concurrence  from 
the  Mexican  government  must  be 
obtained  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  April  21.  2003,  and  reply 
comments  on  or  before  May  6.  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  sW., 
Room  TW-A325.  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Margaret  L. 
Miller,  Low,  Lohhes  &  Atbertson,  PLLC, 
1200  New  Hampshire  Avenue.  NW.. 
Suite  800.  Washington.  DC  20036-^802 
(Counsel  for  petitioner). 
FOR  FURTHER  INFORMATIOrCpONTACT:  Pam 
Blumenthal.  Media  Bureau,  (202)  418- 
1600. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  notice  of 
proposed  rule  making,  MB  Docket  No. 
03-48,  adopted  February  21,  2003,  and 
released  February  27,  2003.  The  full  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractyr, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY— B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

,  Members  of  the  public  should  note 
that  from  the  time  a  notice  of  proposed 
rule  making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 
§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  CaJiforiiia. 
is  amended  by  removing  Channel  *26 
and  adding  Channel  *43  at  Brawley. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Division.  Media  Bureau. 
(FR  Doc.  03-5243  Filed  3-.5-03:  8:45  am] 

BILUNG  CODE  6712-01-P 
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This  section  of  the  FEDERAL  REGISTER  . 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eyerly  Fire  Salvage,  Deschutes 
National  Forest,  Jefferson  County,  OR 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA.  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EISJ  on  a  proposed  action  to 
salvage  dead  and  severely  deunaged 
trees,  utilize  small  diameter  forest 
products  resulting  and  to  plant  trees  to 
assist  in  the  restoration  of  the  area 
burned  in  the  Eyerly  fire  on  the  Sisters 
Ranger  District  of  the  Deschutes 
National  Forest.  The  purpose  of  the 
proposed  action  is  to  make  burned 
commercial  timber  and  small  diameter 
trees  available  to  the  economy  and 
community,  and  to  facilitate 
development  of  a  long  term  sustainable 
forest  through  reforestation.  The  Eyerly 
Fire,  located  about  20  miles  north  of 
Sisters.  Oregon,  burned  about  25,573 
acres.  Approximately  76  percent  (17,871 
acres)  of  the  fire  area  is  on  the 
Deschutes  National  Forest.  The 
alternatives  will  include  the  proposed 
action,  no  action,  and  any  additional 
alternatives  that  respond  to  issues 
generated  diuing  the  scoping  process. 
The  proposed  action  will  require  a  non- 
significant amendment  to  the  Deschutes 
National  Forest  Land  and  Resovirce 
Management  Plan  (Forest  Plan)  to 
substitute  other  old  growth  stands  for 
two  old  growth  areas  that  were  burned. 
The  proposed  salvage  and  reforestation 
activities  are  among  several  actions 
being  considered  to  facilitate  recovery 
and  restoration  of  the  area  burned  in  the 
Eyerly  Fire.  Additional  projects 
intended  to  aid  in  restoration  of  damage 
caused  by  the  Eyerly  Fire  are  planned, 
and  will  be  analyzed  under  separate 
environmental  analysis  efforts.  Such 
restoration  projects  include:  Road 


obliteration  and  closure  to  reduce 
sediment  delivery  to  stream  channels; 
planting  bitterbrush  to  increase  wildlife 
forage;  tree  planting  in  areas  outside  of 
salvage  units;  replacement  or  repair  of 
wildlife  guzzlers  damaged  in  the  fire  to 
provide  water  sources  for  wildlife;  in- 
stream  additions  of  large  wood  or  rock 
placement  to  improve  fish  habitat;  re- 
vegetation  of  burned  riparian  area;  and 
hazard  tree  removal  from  Perry  South 
Campground.  The  agency  will  give 
notice  of  the  full  environmental  analysis 
and  decision  making  process  so 
interested  and  affected  people  may  be 
able  to  participate  and  contribute  in  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
March  31.  2003. 

ADDRESSES:  Send  written  comments  to 
Bill  Anthony,  District  Ranger,  Sisters 
Ranger  District,  P.O.  Box  249,  Sisters, 
Oregon  97759. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Owens,  Project  Leader.  Ochoco 
National  Forest.  P.O.  Box  490. 
Prineville.  Oregon  97754.  phone  541- 
416-6425.  E-mail  deowens@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  Proposed 
Action.  The  proposed  action  is  for 
salvage  of  commercial  timber  on 
approximately  4.388  acres  and 
utilization  of  small  diameter  forest 
products  such  as  posts,  rails,  house  logs, 
chips,  or  firewood  on  approximately 
622  acres  on  the  Sisters  Ranger  District. 
Reforestation  of  the  same  areas  is  also 
proposed.  The  intensity  of  the  Eyerly 
Fire  varied  and  resulted  in  some  areas 
of  no  damage  while  other  areas 
experienced  complete  stand  mortality, 
the  volume  of  burned  timber  ranjges 
from  1  to  15  thousand  board  feeder 
acre.  Estimated  total  volimie  of  fire- 
killed  and  severely  damaged  timber  is  in 
excess  of  100  million  board  feet.  The 
proposed  salvage  harvest  would  yield 
approximately  23  million  board  feet,i 

The  purpose  of  the  salvage  is  to 
recover  the  economic  value  of 
merchantable  timber  from  trees  that 
were  killed  or  severely  damaged  by  the 
Eyerly  Fire.  The  design  of  salvage 
operations  will  consider  the  current 
condition,  sensitivity  and  long  term 
restoration  of  the  landscape.  Salvage 
logging  would  be  conducted  by  a 
combination  of  ground-based  tractor, 
skyline  and  helicopter  yarding.  Dead 
and  severely  damaged  trees  in  excess  of 
wildlife  habitat  and  soil  protection 


needs  would  be  salvaged  and  generally 
include  trees  greater  than  12  inches 
diameter.  Dead  and  severely  damaged 
trees  smaller  than  12  inches  diameter 
unsuited  for  commercial  timber  are 
proposed  for  utilization  as  posts,  rails, 
house  logs,  chips  or  firewood  on  about 
622  acres.  The  proposed  action  includes 
construction  of  sh(^  temporary  roads, 
totaling  less  than  2  miles,  to  provide 
access.  Timber  harvest  residues  would 
be  treated  by  a  variety  of  methods 
including  lopping  and  scattering, 
burning  in  place,  piling  and  burning,  or 
yarding  tops  to  landings  to  be  biuned. 
To  reduce  value  loss  due  to  wood 
deterioration  the  timber  would  be 
offered  for  sale  in  the  Fall  2003. 

Areas  treated  would  be  located 
outside  of  Riparian  Reserves  and 
Riparian  Habitat  Conservation  Areas 
(RHCA).  Riparian  Reserve  and  RHCA 
widths  vary  by  stream  class.  Dead  trees 
(snags)  and  down  wood  would  be  left  at 
levels  consistent  with  Forest  Plan 
standards.  No  salvage  or  small  diameter 
utilization  is  proposed  within  the 
roadless  area  within  the  project  area. 

Pnrpose  and  Need  for  Action.  The 
purpose  of  the  salvage  and  tree  planting 
is  to  recover  the  economic  and  social 
value  of  merchantable  timber  from  trees 
that  were  killed  or  severely  damaged  by 
the  Eyerly  Fire,  and  to  facilitate 
development  of  a  long  term  sustainable 
forest  through  reforestation.  \ 

Scoping  Process.  Public  participafion 
will  be  sought  at  several  points  during 
the  analysis,  including  listing  of  this 
project  in  the  Winter  2002  and 
subsequent  issues  of  the  Ochoco  and 
Deschutes  National  Forest's  Schedule  of 
Proposed  Activities;  letters  to  agencies, 
organizations,  tribes,  and  individuals 
who  have  previously  indicated  thefr 
interest  in  such  activities.  Scoping  is  an 
integral  part  of  environmental  analysis. 
Scoping  includes  refining  the  proposed 
action,  determining  the  responsible 
official  and  lead  and  cooperating 
agencies,  identifying  preliminary  issues, 
and  identifying  interested  and  affected 
persons.  The  results  of  scoping  are  used 
to  identify  public  involvement  methods, 
refine  issues,  select  an  interdisciplinary 
team,  establish  analysis  criteria,  and 
explore  possible  alternatives  and  their 
probable  environmental  effects. 

Preliminary  Issues.  Preliminary  issues 
identified  include:  Snag  and  downed 
wood  habitat;  big  game  habitat; 
disturbance  of  cultural  resources; 


Federal  Register / Vol.  68,  No.  44 / Thursday,  March  6,  2003 /Notices 


10685 


potential  for  noxious  weed  invasion  and 
expansion;  effects  of  proposed  activities 
on  soil  productivity  and  erosion;  effects 
of  proposed  activities  on  water  quality 
and  fish  habitat  including  Bull  Trout 
populations;  effects  of  the  proposed 
activities  on  late  successional  reserves 
and  old  growth  habitat;  potential  loss  of 
commercial  timber  value;  economic 
viability  of  timber  salvage;  effects  of  the 
proposed  activities  on  potential  wildfire 
intensity;  and  effects  on  public  access, 
safety  and  use  of  the  area. 

Public  comments  about  this  proposal 
are  requested  in  order  to  assist  in 
properly  scoping  issues,  determining 
how  to  best  manage  the  resources,  and 
fully  analyzing  environmental  effects. 
Comments  received  to  this  notice, 
including  names  and  addresses  of  those 
who  comment,  will  be  considered  part 
of  the  public  record  on  this  proposed 
action  and  will  be  available  for  public 
inspection.  Comments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decisions  under  36  CFR  parts  215  and 
217.  Additionally,  pursuant  to  7  CFR 
1.27(d),  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
Freedom  of  Information  Act  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  suchxonfidentiality  should 
be  aware  that,  under  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circimistances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  resubmitted  with 
or  without  name  and  address  within  a 
specified  number  of  days. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review.  A  draft  EIS  will 
be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  available 
for  public  review  by  May  2003.  The  EPA 
will  publish  a  Notice  of  Availability 
(NOA)  of  the  draft  EIS  in  the  Federal 
Register.  The  comment  period  on  the 
draft  EIS  will  be  45  days  from  the  date 
the  NOA  appears  in  the  Federal  • 
Register. 

■The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 


reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
enviromnental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model.  803 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
contments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Envirormiental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

The  final  EIS  is  scheduled  to  be. 
available  October  2003.  In  the  fiial  EIS. 
the  Forest  Service  is  required  to  respond 
to  substantive  comments  received 
during  the  comment  period  for  the  draft 
EIS.  The  Forest  Service  is  the  lead 
agency  and  the  responsible  official  is 
the  Forest  Supervisor.  Deshutes 
National  Forest.  The  responsible  official 
will  decide  where,  and  whether  or  not 
to  salvage  timber.  The  responsible 
official  will  also  decide  how  to  mitigate 
impacts  of  these  actions  and  will 
determine  when  and  how  monitoring  of 
effects  will  take  place.  The  Eyerly  Fire 
Salvage  decision  and  the  reasons  for  the 
decision  will  be  documented  in  the 
record  of  decision.  That  decision  will  be 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). : 

Dated:  February  26,  2003. 
Kevin  D.  Martin, 

Deputy  Forest  Supervisor.  Deschutes  National 

Forest. 

[PR  Doc.  03-5245  Filed  03-5-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Public  Meeting  of  the  Black  Hills 
National  Forest  Advisory  Board 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting;  ^ 

summary:  The  Black  Hills  National 
Forest  Advisory  Board  (NFAB)  will  hold 
a  meeting  to  review  its  charter,  discuss 
its  roles  and  responsibilities  in  relation 
to  the  Black  Hills  National  Forest 
(BHNF)  management,  and  establish 
operational  procedures.  Secretary  of 
Agriculture  Arm  M.  Veneman  approved 
the  board's  formation  on  January  16. 
2003.  and  Regional  Forester  Rick  Cables 
appointed  15  members  to  the  board  in 
early  February  2003.  The  meeting  is 
open,  and  the  public  may  attend  any 
part  of  the  meeting. 
DATES:  The  meeting  will  be  held  on 
Saturday.  March  29.  2003,  from  9:30 
a.m.  to  2:30  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Ramkota  Best  Western  Hotel 
located  at  2111  LaCrosse  Street,  Rapid 
City.  SD. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Ziemann,  Black  Hills  National  Forest, 
25041  North  Highway  16.  Custer,  SD 
57730.  (605)  673-9200. 

Dated:  February  28,  2003. 
William  G.  Schleining, 

Acting  Black  Hills  National  Forest  Supenisor. 
[FR  Doc.  03-5249  Filed  3-5-03:  8:45  am] 
BILUNG  C00€  3410-11-M 


DEPARTMENT  OF  COMMERCE 
.  International  Trade  Administration 

[A-^570-8741 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Ball 
Bearings  and  Parts  Thereof  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  £air  value. 

EFFECTIVE  DATE:  March  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Terpstra  or  Cindy  Lai  Robinson, 
AD/CVD  Enforcement.  Office  6,  Group 
II,  Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230;  telephone:  (202)  482-3965. 
and  (202)  482-3797.  respectively. 
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SUPPLEMENTARY  INFORMATION: 
Final  Determination 

Pursuant  to  section  735  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  we 
determine  that  ball  bearings  from  the 
People's  Republic  of  China  (PRC)  are 
being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV).  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Final 
Determination  of  Investigation"  section 
of  this  notice. 

Background 

On  October  15,  2002,  the  Department 
of  Commerce  (the  Department) 
published  its  preliminary  determination 
of  sales  at  LTFV  in  the  antidumping 
duty  investigation  of  ball  bearings  from 
the  PRC.  See  Notice  of  Preliminary 
Detennination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Certain  Ball  Bearings 
and  Parts  Thereof  from  the  People's 
Republic  of  China.  67  FR  63609 
(October  15,  2002)  [Preliminary 
Determination). 

On  November  20,  2002,  the 
Department  published  the  amended 
preliminary  determination  of  sales  at 
LTFV  in  the  antidumping  duty 
investigation  of  ball  bearings  from  the 
PRC.  See  Notice  of  Amended 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Ball 
Bearings  and  Parts  Thereof  from  the 
People's  Republic  of  China.  67  FR  70053 
(November  20.  2002)  [Amended 
Preliminary  Determination).  Since  the 
preliminary  determination,  the 
following  events  have  occurred. 

During  November  and  December 
2002,  the  Department  conducted 
verifications  of  the  mandatory 
respondents' '  sales  and  factors  of 
production  information. 

Both  the  petitioner  -  and  the 
mandatory  respondents  (respondents) 
filed  surrogate  value  information  and 
data  on  December  13,  2002.  On 
December  23,  2002.  petitioner  and 
respondents  filed  information  rebutting 
the  December  13  factor  value 
submissions. 

Parties  filed  case  and  rebuttal  briefs 
on  January  13  and  January  21,  2003, 
respectively.  On  January  22,  2003,  a 
public  hearing  was  held  at  the 
Department  of  Commerce. 

We  note  that  although  we  stated  in 
our  Amended  Preliminary 


'  The  mandatorv  respondents  in  this  investigation 
are  Zhejiang  Xinchang  Peer  Bearing  Company  Ltd. 
(Peer),  Wanxiang  Group  Corporation  (Wanxiang). 
and  Ningbo  Cixing  Group  Corp.  and  its  U.S. 
affiliate.  CW  Bearings  USA,  Inc.  (collectively. 
Cixing). 

^The  petitioner  in  this  case  is  the  American 
Bearing  Manufacturers  Association  (ABMA). 


Determination  that  we  would  make  the 
final  determination  no  later  than 
February  26,  2003,  the  actual  statutory 
deadline  pursuant  to  section  735(a)(2)  of 
the  Act  is  February  27,  2003. 
Accordingly,  we  are  issuing  our  final 
determination  on  February  27,  2003,  in 
accordance  with  the  statutory 
requirement. 

Scope  of  the  Investigation 

The  scope  of  the  investigation 
includes  all  antifriction  bearings, 
regardless  of  size,  precision  grade  or 
use,  that  employ  balls  as  the  rolling 
element  (whether  ground  or  unground) 
and  parts  thereof  (iimer  ring,  outer  ring, 
cage,  balls,  seals,  shields,  etc.)  that  are 
produced  in  China.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  balls, 
ball  bearings  with  integral  shafts  and 
parts  thereof,  ball  bearings  (including 
thrust,  angular  contact,  and  radial  ball 
bearings)  and  parts  thereof,  and  housed 
or  mounted  ball  bearing  units  and  parts 
thereof.  The  scope  includes  ball  bearing 
type  pillow  blocks  and  parts  thereof  and 
wheel  hub  units  incorporating  balls  as 
the  rolling  element.  With  regard  to 
finished  parts,  all  such  parts  are 
included  in  the  scope  of  the  petition. 
With  regard  to  unfinished  parts,  such 
parts  are  included  if  (1)  they  have  been 
heat-treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  diat  are 
not  covered  by  the  petition  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS)  subheadings: 
3926.90.45,  4016.93.00,  4016.93.10, 
4016.93.50,  6909.19.5010,  8431.20.00, 
8431.39.0010,  8482.10.10,  8482.10.50, 
8482.80.00,  8482.91.00,  8482.99.05, 
8482.99.2580,  8482.99.35,  8482.99.6595, 
8483.20.40,  8483.20.80,  8483.30.40, 
8483.30.80,  8483.50.90,  8483.90.20, 
8483.90.30.  8483.90.70,  8708.50.50, 
8708.60.50,  8708.60.80,  8708.70.6060, 
8708.93.30,  8708.93.6000,  8708.93.75, 
8708.99.06,  8708.99.31,  8708.99.4000, 
8708.99.4960,  8708.99.5800, 
8708.99.8080,  8803.10.00,  8803.20.00. 
8803.30.00,  8803.90.30,  and  8803.90.90. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  (Customs)  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Specifically  excluded  from  the  scope 
are  unfinished  parts  that  are  subject  to 
heat  treatment  after  importation.  Also 
excluded  from  the  scope  are  cylindrical 
roller  bearings,  mounted  or  unmounted. 


and  parts  thereof  (CRB)  and  spherical 
plain  bearings,  mounted  and 
unmounted,  and  parts  thereof  (SPB). 
CRB  products  include  all  antifriction 
bearings  that  employ  cylindrical  rollers 
as  the  rolling  element.  SPB  products 
include  all  spherical  plain  bearings  that 
employ  a  spherically  shaped  sliding 
element  and  include  spherical  plain  rod 
ends. 

Scope  Clarification 

In  the  Preliminary  Determination,  the 
Department  addressed  scope  inquiries 
received  from  Caterpillar  Inc.,  Nippon 
Pillow  Block  Sales  Company  Limited, 
Nippon  Pillow  Block  Manufacturing 
Company  Limited  and  FYH  Bearing 
Units  USA,  Inc.  (collectively.  NPBS). 
and  Wanxiang. 

On  April  22,  2002,  Caterpillar  Inc. 
requested  that  XLS  (English)  series  ball 
bearings  and  pin-lock  slot  XLS  (English) 
series  ball  bearings  having  an  inside 
diameter  of  between  1%  inches  and  5V2 
inches  be  excluded  from  the  scope  of 
the  investigation. 

On  April  23,  2002,  NPBS  requested 
that  the  Department  clarify  whether 
split  pillow  block  housings  and  non- 
split  pillow  block  housings,  which  are 
imported  separately  from  ball  bearings, 
are  excluded  from  the  scope  of  the 
investigation. 

On  May  28,  2002,  Wanxiang,  one  of 
the  three  mandatory  respondents, 
requested  guidance  as  to  whether  the 
language  ii^  the  scope  stating  that  the 
investigation  covers  "wheel  hub  units 
incorporating  balls  as  tha  rolling 
element"  also  includes  wheel  hub  units 
that  do  not'contain  ball  bearings  or  any 
other  type  of  rolling  element  at  the  time 
of  importation. 

The  Department  preliminarily 
determined  that  the  scope  of  the 
investigation  includes  all  antifriction 
bearings,  regardless  of  size,  precision 
grade  or  use,  that  employ  balls  as  the 
rolling  element,  and  parts  thereof. 
Therefore,  XLS  (English)  series  ball 
bearings  and  pin-lock  slot  XLS  (English) 
series  ball  bearings  are  clearly  within 
the  scope.  With  respect  to  NPBS's 
request  for  clarification  of  whether  split 
pillow  block  housings  and  non-split 
pillow  block  housings  that  are  imported 
separately  from  ball  bearings  are 
excluded  from  the  scope  of  this 
investigation,  the  Department 
previously  determined  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Republic  of 
Germany.  54  FR  18992,  19015  (May  3, 
1^8fl)  [Antifriction  Bearings)  that  pillow 
blockiiousings  are  not  bearings,  do  not 
contain  bearings,  and  are  not  parts  or 
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subassemblies  of  bearings.  Therefore, 
consistent  with  that  determination  and 
the  facts  of  this  investigation,  we  foimd 
that  split  pil^w  block  housings  (not 
containing  amlfriction  bearings)  are 
excluded  from  the  scope  of  this 
investigation.  However,  the  scope  of  the 
•  current  iny^tigation  includes  ball 
bearing  tfpe  pillow  blocks  and  parts 
thereof.  Thus,  non-split  pillow  blocks, 
even  when  imported  separately,  are 
included  in  the  scope. 

Regarding  Wanxiang's  request  for 
clarification  as  to  whether  empty  wheel 
hub  units  are  included  in  fhe  scope,  in 
the  Preliminary  Determination,  the 
Department  stated  that  we  would 
examine  this  issue  further  to  determine 
whether  the  empty  wheel  hub  units 
produced  by  Wanxiang  use  balls  or 
tapered  roller  bearings  interchangeably. 
At  the  verification  of  Waiixiang, 
company  officials  used  a  model  of  an 
empty  wheel  hub  unit  to  demonstrate 
that  the  base  of  the  unit  can  be  used 
with  either  ball  bearings  or  tapered 
bearings  as  the  rolling  element.  Based 
on  that  demonstration,  we  determine 
that  because  the  empty  wheel  hub  imits 
produced  by  Wanxiang  can  use  either 
balls  or  tapered  roller  bearings 
interchangeably,  such  merchandise  is 
included  within  the  scope  of  this 
investigation.  Neither  the  Department 
nor  Customs  can  ascertain  with 
certainty  which  empty  well  hub  units 
will  be  solely  used  for  tapered  roller 
bearings  and  which  ones  will  be 
designated  for  use  with  roller  bearings. 

Based  on  the  foregoing,  the 
Department  maintains  its  position  in  the 
final  determination  that  the  scope  of  the 
investigation  includes  XLS  (English) 
series  ball  bearings  and  pin-lock  slot 
XLS  (English)  series  ball  bearings;  non- 
split  pillow  blocks,  even  when  imported 
separately;  and  empty  wheel  hub  units. 
See  Preliminary  Determination.  67  FR 
63610. 

Since  the  publication  of  the 
Preliminary  Detern^ination.  the 
Department  received  two  requests  for 
scope  clarifications.  On  November  15, 
2002,  Guangdong  Agricultiual 
Machinery  Import  &  Export  (GAM),  a 
voluntary  Section  A  respondent,    , 
requested  that  the  Department  exclude 
mast  guide  bearings  and  chain  wheels 
bom  the  scope,  which  they  claim  are 
used  exclusively  in  forklift  trucks. 
Alternatively,  GAM  requested  that  the 
Department  determine  that  mast  guide 
bearings  are  a  separate  class  or  kind  of 
subject  merchandise  than  all  other  ball 
bearings.  On  December  6,  2002,  EMPI 
Inc.  sought  a  scope  clarification  for 
some  of  the  balls  that  it  imports  because 
those  balls  are  used  exclusively  in  the 
rebuilding  of  CV  joints. 


These  two  additional  scope  requests 
were  received  after  the  Prsliminary 
Determination.  Due  to  time  constraints 
in  conducting  this  investigation,  the 
Department  was  unable  to  address  the 
additional  scope  requests  within  the 
context  of  this  investigation.  As  a  result, 
we  have  not  addressed  the  scope 
requests  or  additional  arguments  raised 
by  the  petitioner  in  our  final 
determination.  However,  should  an 
order  be  issued  in  the  instant 
investigation,  parties  can  resubmit 
pcope  requests  in  acfeordance  with 
section  351.225  of  the  Department's 
regulations  and  the  Department  will 
examine  such  requests  in  that  context. 

Name  Changes 

Since  the  Preliminary  Determination, 
a  number  of  parties  have  notified  the 
Department  of  incorrect  company  names 
or  have  requested  name  changes. 

On  OctoDer  31,  2002  and  on  January 
13,  2003,  Zhejiang  Rolling  Bearing  Co., 
Ltd.  (ZRB)  informed  the  Department  of 
its  name  change  to  Zhejiang  Tianma 
Bearing  Co.,  Ltd.  The  supporting 
documentation  included  a  pre-approval 
from  the  Zhejiang  Industrial  and 
Commercial  Adininistration  Bureau. 
ZRB  also  stated  that  notwithstanding 
the  approval,  it  is  required  under 
Chinese  law  to  maintain  its  original 
name  for  onp  year  after  final  approval. 
We  find  that'-during  the  period  of 
investigation  (POI),  the  company  name 
remained  ZRB;  therefore,  the  company- 
specific  rate  is  only  applicable  to  ZRB. 
For  further  discussion  of  this  issue,  see 
Conunent  4,  "Corporate  Name  Change 
Filing"  of  the  Memorandum  from  Holly 
A.  Kuga,  Acting  Deputy  Assistant 
Secretary  for  Import  Administration,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  "Issues  and 
Decision  Memorandum  for  the  Final 
Determination  in  the  Antidumping  DtHy 
Investigation  of  Certain  Ball  Bearings 
and  Parts  Thereof  from  the  People's 
Republic  of  China,"  dated  concurrently 
with  this  notice  (Decision 
Memorandum). 

On  November  1,  2002,  China  National 
Automotive  Industry  Guizhou  Import  & 
Export  Corporation  stated  that  they  had 
incorrectly  reported  the  company's 
name  as  China  National  Automobile 
Industry  Guizhou  Import  &  Export 
Corporation.  Dong  Guan  Bearing  Factory 
also  reported  that  it  is  in  the  process  of. 
changing  its  name  to  Dong  Guan  TR 
Bearings  Group,  Ltd.  (TR)  and  requested 
that  the  Department  use  both  the  old 
and  new  names  in  the  instructions  to 
Customs.  Regarding  the  first  request,  the 
Department  will  notify  Customs  of  the 
correct  company  name.  However,  the 
Department  is  unable  to  grant  Dong 


Guan  Bearing  Factory's  request  because 
the  company  has  stated  that  it  must 
continue  to  export  under  its  old  name 
until  Chinese  Customs  switches  to  the 
new  name,  and  because  the  company 
has  not  provided  any  supporting  • 
documentation.  Therefore,  the 
Department  will  not  issue  any 
instructions  to  Customs  pertaining  to 
the  company's  new  name. 

On  November  25,  2002.  Zhejiang 
Xinchang  Peer  Bearing  Company.  Ltd.,  a 
Chinese  exporter,  and  Peer  Bearing 
Company,  its  affiliated  U.S.  importer  of 
subject  merchandise  (Peer),  requested 
that  the  Department  inform  Customs 
that  the  current  antidumping  rate 
assigned  .to  Xinchang  Peer  Bearing 
Company,  Ltd.,  is  also  apprticable  to 
Zhejiang  Xinchang  Peer  Bearing 
Company,  Ltd.  The  company  stated  that 
its  formal  company  name  is  Zhejiang 
Xinchang  Peer  Bearing  Company,  Ltd. 
However,  in  the  Preliminary 
Determination  and  Amended 
Preliminary  Determination,  the 
Department  referred  to  the  company  as 
Xinchang  Peer  Bearing  Company,  Ltd. 
Based  on  record  evidence  demonstrating 
the  company's  true  name,  the 
Department  determined  that  Peer's 
formal  name  is  Zhejiang  Xinchang  Peer 
Bearing  Company,  Ltd.  Accordingly,  the 
Department  will  provide  specific 
instructions  to  Customs  for  Zhejiang 
Xinchang  Peer  Bearing  Company,  Ltd. 

Period  of  Investigation 

The  POI  is  July  1,  2001,  through 
December  31,  2001.  This  period 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  ti.e.,  Februar>' 
2002).  See  19  CFR  351.204(b)(1). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
proceeding  and  to  which  we  have 
responded  are  listed  in  the  Appertdix  to 
this  notice  and  addressed  in  the 
Decision  Memorandum,  which  is  hereby 
adopted  by  this  notice.  Parties  can  find 
a  complete  discussion  of  the  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  central  records  unit  (CRU).  room  B- 
099  of  the  main  Commerce  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Non-Market  Economy 

The  Department  has  treated  the  PRG 
as  a  non-market  economy  (NME) 
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country  in  all  its  past  antidumping 
investigations.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Folding  Gift  Boxes 
from  the  People's  Republic  of  China.  66 
FR  58115  (November  20.  2001);  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from  the 
Peoples  Republic  of  China,  67  FR  62107 
(October  3.  2002).  A  designation  as  all 
NME  country  remains  in  effect  until  it 
is  revoked  by  the  Department.  See 
section  771(18)(C)  of  the  Act.  The 
respondents  in  this  investigation  have 
not  requested  a  revocation  of  the  PRC's 
NME  status.  Therefore,  we  have 
continued  to  treat  the  PRC  as  a  NME  in 
this  investigation.  For  further  details, 
see  the  Preliminary  Determination. 

Separate  Rates 

In  our  Preliminary  Determination,  we 
found  that  forty-five  companies  met  the 
criteria  for  the  application  of  separate, 
company-specific  antidumping  duty 
rates.  We  have  not  received  any  other 
information  since  the  Preliminary 
Determination  which  would  warrant 
reconsideration  of  our  separates  rates 
determination  with  respect  to  these 
companies;  For  a  complete  discussion  of 
the  Department's  determination  that  the 
respondents  are  entitled  to  a  separate 
rate,  see  the  Preliminary  Determination. 

The  PRC-Wide  Rate 

In  the  Preliminary  Determination,  we 
found  that  the  use  of  adverse  facts 
available  for  the  PRC-wide  rate  was 
appropriate  for  other  exporters  in  the 
PRC  based  on  our  presumption  that 
those  respondents  who  failed  to 
demonstrate  entitlement  to  a  separate 
rate  constitute  a  single  enterprise  under 
common  control  by  the  Chinese 
government.  The  PRC-wide  rate  applies 
to  all  entries  of  the  merchandise  under 
investigation  except  for  entries  from  the 
three  mandatory  respondents  and  the 
respondents  that  are  entitled  to  a 
separate  rate. 


When  analyzing  the  petition  fw 
purposes  of  the  initiation,  the 
Department  reviewed  all  of  the  data 
upon  which  the  petitioner  relied  in 
calculating  the  estimated  dumping 
margin  and  determined  that  the  margin 
in  the  petition  was  appropriately 
calculated  and  supported  by  adequate 
evidence  in  accordance  with  the 
statutory  requirements  for  initiation.  In 
order  to  corroborate  the  petition  margin 
for  purposes  of  using  it  as  adverse  facts 
available,  we  examined  the  price  ahd 
cost  information  provided  in  the 
petition  in  the  context  of  our 
preliminary  determination.  For  further 
details,  see  Memorandum  from  David 
Salkeld.  Case  Analyst,  to  Melissa  G. 
Skinner,  Office  Director,  "Corroboration 
of  Secondary  Information."  dated 
October  1.2002. 

Since  the  Preliminary  Determination, 
we  have  received  comments  from  the 
petitioner,  which  are  discussed  in  the 
accompanying  Decision  Memorandum 
at  Comment  5.  The  Department  has 
continued  to  use  the  PRC-wide  rate 
calculation  methodology  it  employed 
for  the  Preliminary  Determination,  and 
the  PRC-wide  rate  is,  for  the  final 
determination,  59.30  percent. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
India  remains  the  appropriate  surrogate 
country  for  the  PRC.  For  further 
discussion  and  analysis  regarding  the 
surrogate  country  selection  for  the  PRC, 
see  the  Preliminary  Determination. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondents.  For  changes  from  the 
Preliminary  Determination  as  a  result  of 
verification,  see  the  "Changes  Since  the 


Preliminary  Determination"  section 
below. 


Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  kt  verification 
and  on  our  analysis  of  the  comments 
received,  we  have  made  adjustments  to 
the  calculation  methodologies  used  in 
the  preliminary  determination.  These 
adjustments  are  discussed  in  detail  in 
the  (1)  Decision  Memorandum,  (2) 
Memorandum  from  the  Team  to  the 
File.  "Final  Factors  of  Production 
Valuation  Memorandum."  dated   , 
February  27,  2003,  and  (3) 
Memorandum  from  the  Team  to  the 
File,  "Calculation  Memorandum  for  the 
Final  Determination."  dated  February 
27.  2003. 

Continuation  of  Suspension  of 
Liquidation  •     ■ 

In  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act,  we  are 
directing  Customs  to  continue 
suspension  liquidation  of  entries  of 
subject  merchandise  from  the  PRC. 
except  for  merchandise  produced  and 
exported  by  Cixing,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  15. 

■  2002  (the  date  of  publication  of  the 

■  Preliminary  Determination  in  the 
Federal  Register).  We  will  instruct 
Customs  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  normal 
value  exceeds  the  U.S.  price,  as 
indicated  in  the  chart  below. 
Merchandise  produced  and  exported  by 
Cixing  will  be  excluded  from  any 
antidumping  duty  order,  if  issued. 
These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

Final  Determination  of  Investigation 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  period  July  1,  2001,  through 
December  31,  2001: 


Manutacturer/exporter 


Zhejiang  XInchang  Peer  Bearing  Company  Ltd 

Wanxiang  Group  Corporation ■■.■f. 

Ningbo  Cixing  Group  Corp  ; • 

B&R  Bearing  Co  

Changshan  Imporl  &  Export  Company,  Ltd 

Changzhou  Daya  Import  and  Export  Corporation  Limited  

China  Huanclii  Bearing  Group  Corp.  and  Ningtx)  Huanchi  Imporl  &  Export  Co.  Ltd 

China  National  Automobile  Industry  Guizhou  Import  &  Export  Corp '..., 

China  National  Machinery  &  Equipment  Import  &  Export  Wuxi  Co.,  Ltd 

Chongqing  Changjiang  Bearing  Industrial  Corporation 

CSC  Bearing  Company  Limited  

Dongguan  TR  Bearing  Corporation,  Ltd .". 


Weighted- 
average 
margin 
(percent) 


8.33 
7.22 
'0.59 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
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Manufacturer/exporter 


Fujian  Nanan  Fushan  Hardware  Machinery  Electric  Co.,  Ltd ^ 

Guangdong  Agricultural  Machinery  Import  &  Export  Company 

Harbin  Bearing  Group  and  Heilongjiang  Machinecy  and  Equipment  Import  and  Export  Corporation 

Jiangsu  CTD  Imports  &  Exports  Co.,  Ltd • 

Jiangsu  General  Ball  &  Roller  Co.,  Ltd 

Jiangsu  Hongye  Intl.  Group  Industrial  Developmenl  Co.,  Ltd _ -v 

Jinrun  Group  Ltd.  Haining  '• 

Ningtx)  Cixi  Import  Export  Co - "•••• 

Ningbo  Economic  and  Technological  Development  Zone  and  Tiansheng  Bearing  Co.  Ltd  and  TSB  Group  USA  Inc.  and  TSB 

Bearing  Group  America.  Co.  (TSB  Group) 

Ningbo  General  Bearing  Co.,  Ltd  ~ 

Ningbo  Jinpeng  Bearing  Co.,  Ltd.  and  Ningbo  Mikasa  Bearing  Co.  Ltd.  arid  Ningbo  Cizhuang  Bearing  Co.  Tahsleh  Development 


Zone 


Ningbo  MOS  Group  Corporation,  Ltd 

Norin  Optech  Co.,  Ltd '■ ■ 

Premier  Bearing  &  Equipment,  Ltd ., 

Sapporo  Precision  Inc./Shanghai  Precision  Searing  Co..  Ltd 

Shaanxi  Machinery  &  Equipment  Import  &  Export  Corp 

Shandong  Machinery  Import  &  Export  Group  Corjj 

Shanghai  Bearing  (Group)  Company  Limited  

Shanghai  Foreign  Service  and  Economic  Cooperation  Co.  Ltd  

Shanghai  General  Pudong  Bearing  Co.,  Ltd 

Shanghai  Hydraulics*  Pneumatics  Corp  

Shanghai  Nanshi  Foreign  Economic  Cooperatton  &  Trading  Co.,  Ltd  

Shanghai  SNZ  Bearings  Co.,  Ltd  

Shanghai  Zhong  Ding  l/E  Trading  Co.,  Ltd.  and  Stianghai  Li  Chen  Bearings 

Shaoguan  Southeast  Bearing  Co.  Ltd 

Sin  NanHwa  Bearings  Co.  Ltd.  and  Sin  NanHwa  Co.  Ltd 

TC  Bearing  Manufacturing  Co.  Ltd  .^. 

Wafangdian  Bearing  Company  Ltd 

Wholelucks  Industrial  Limited  

Wuxi  New-way  Machinery  Co.,  Ltd  

Zhejiang  Rolling  Bearing  Co.  Ltd  

Zhejiang  Shenlong  Bearing  Co.  Ltd 

Zhejiang  Wanbang  Industrial  Co.,  Ltd • 

Zhejiang  Xinchang  Xinzhou  Industrial  Co.  Ltd 

Zhejiang  Xinchun  Bearing  Co.  Ltd  • 

Zhejiang  ZITIC  Import  &  Export  Co.  Ltd 

PRC-Wide  Rate  


Weighted- 
average 
margin 
(percent) 


7.80 
.  7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 

7.80 
7.80 

7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
7.80 
59.30 


De  Minimis. 


International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  U.S. 
.  industry.  If  the  ITC  determines  that 
materiail  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 


Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

Thi»^  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777{i)(l)  of  the  Act. 


Dated:  February  27,  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  Decision 
Memorandum 

I.  General  Issues 

Comment  1:  Valuation  of  Ch-erhead,  SG&A, 
and  Profit  Ratios  ("FiTiancial  Ratios") 
A.  Whether  Companies  Which  Reported  a 
Loss  Should  Be  Excluded  from  Profit 
Ratios  Calculation 
.B.  Whether  the  Department  Should  Use  a 
Weighted  Average  or  a  Simple  Average 
to  Calculate  Financi^  Ratios 

C.  Whether  the  Department  Should 
Exclude  Companies  Which  Did  Not 
Manufacture  the  Merchandise  under 
Investigation 

D.  Whether  the  Department  Should 
Exclude  Financial  Data  That  Are  Not 
Contemporaneous  with  ihe  POI 

E.  Whether  the  Department  Should 
Exclude  Companies  That  Were  Owned 
and  Controlled  by  the  Indian 
Govemment 
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F.  Whether  the  Department  Should 
Exclude  Company  Data  Where  the 

,    Company  Is  Less  Integrated 

G.  Whether  the  Department  Should  Restate 
Indian  Surrogate  Producers'  FOH  and 
SG&A  to  Eliminate  Certain  Distortions 

H.  Whether  the  Department  Should 
Exclude  the  Financial  Statements  of 
Indian  Producers  Which  Are  Affiliated 
with  Petitioner 
I.  Whether  the  Department  Should  Exclude 
the  Financial  Data  of  Multinational 
Corporations:  SKF,  FAG,  and  TIL 
J.  Which  Indian  Surrogate  Producers 
Should  Be  Included  as  Surrogate  Source 
for  Valuing  Financial  Ratios 

Comment  2:  Respondent  Selection 

Comment  3:  GAM  Mast  Guide. Bearings  and 
Chain  Wheels 

Comment  4:  Corporate  Name  Change  Filing 

Comment  5:  PRC-Wide  Rate 

Comment  6:  Valuation  of  Purchased 
Components 

Comment  7:  Calculating  Margins  on  a  Par- 
Unit  Basis 

Comment  8:  Market  Economy  Steel  Values- 
Korea/India 

II.  Company-Specific  Issues 

A.  Peer 

Comment  9:  Correction  of  Errors  Made  in  the 

Preliminary  Margin 
Comment  10:  Incorporation  of  Corrections 

Made  Prior  to  Verification 
Comment  11:  Incorporation  of  Corrections  for 

Discrepancies  Found  at  Verifications 
Comment  12:  Require  Peer  to  Provide 

Complete  and  Accurate  Data  for  Certain 

CONNUMs  or  Use  Facts  Available 
Comment  13:  Whether  the  Department 

Should  Correct  Peer's  Scrap  Recycle 

Ratio  and  Recalculate  Peer's  Material 

Costs 
Comment  14:  Whether  the  Department 

Should  Confirm  That  Peer  Has  Reported 

Any  Estimated  Rebates 
Comment  15:  Whisther  the  Department 

Should  Examine  or  Restate  Peer's 

Reported  "Section  E"  Costs 
Comment  16:  Whether  the  Department 

Should  Restate  Peer's  U.S.  Indirect 

Selling  Expenses^ 
Comment  17:  Whether  the  Department 

Should  Restate  Certain  Factors  (Labor 

and  Certain  Materials)  Which  Could  Not 

be  Obtained  from  Suppliers  or 

Subcontractors 
Comment  18:  Whether  the  Department 

Should  Use  Facts  Available  for  U.S. 

Inland  Freight  from  the  Warehouse  to 

Unaffiliated  Customers  (INLFWCU) 
Comment  19:  Whether  The  Department 

Should  Use  Facts  Available  for  Peer's 

U.S.  Unaffiliated  Commissions 
Comment  20:  Whether  the  Department 

Should  Revise  Its  Margin  Calculation 

Methodology 
Comment  21:  Whether  the  Department 

Should  Exclude  Certain  Non-Operational 

Expenses  and  Reclassify  Certain 

Operational  Expenses  in  Calculating 

Financial  Ratios 
Comment  22:  Whether  the  Department 

Should  Use  More  Contemporaneous 

Electricity  Data 
Comment  23:  Whether  the  Department 


Should  LIse  More  Contemporaneous  Data 
Involving  Full  Shipments  for  Brokerage 
and  Handling  Charges 

B.  Wanxiang 

Comment  24:  Surrogate  Value  for  Wooden 

Packing  Pallets,  Boxes 
Comment  25:  Wanxiang's  EMQ  Bearings 
Comment  26:  Wanxiang's  CEP  and 

Commission  Offset 
Comment  27:  Wanxiang's  Steel  and  Scrap 

Data 
Comment  28:  Wanxiang's  Brokerage  & 

Handling 
Comment  29:  U.S.  Inland  Freight 
Comment  30:  Ocean  Freight 
Comment  31:  Computer  Programming  Error 

(ELASCLP2) 
Comment  32:  Steel  Type  for  Rings  and  Balls 
Comment  33:  Steel  Wire  Rod  (for  Balls) 
Comment  34:  Surrogate  Value  for  SAE  1045 

Plain  Carbon  Steel  for  Hubs,  Spindles 

and  Circlips,  Bolts 
Comment  35:  Surrogate  Value  for  SAE  1566 

Structure  Carbon  Steel  for  Certain  Outer 

Rings  and  Spindles 
Comment  36:  Surrogate  Value  for  Steel  Bar 

(for  Rings) 
Comment  37:  Surrogate  Value  for  Steel  Tube 

(for  Rings) 
Comment  38:  Surrogate  Value  for  Cold- 
Rolled  Steel  for  Shields,  Cages,  Rubber 

Seals,  Rivets 
Comment  39:  Empty  Wheel  Hub  Units 

C.  Cixing 

Comment  40:  The  Department  Made  an  Error 

in  Calculating  the  Regression-Based 

Wage  Rate  for  China 
Comment  41:  Cixing's  Market  Economy 

Purchases  ef  Balls 
Comment  42:  Cixing's  Scrap  Offset 
Comment  43:  Cixing's  Surrogate  Value  for 

Inner  and  Outer  Ring  Steel 
Comment  44:  Cixing's  Market  Economy 

Purchases  of  Coil 
Comment  45:  Cixinjg's  Marine  and  Inland 

Insurance 
Comment  46:  Liquidation  During  the 

Provisional  Period 
Comment  47:  Cixing's  Brokerage  and 

Handling 
Comment  48:  Cixing's  Air  Freight 
Comment  49:  Cixing's  Electric  Motor  Quality 

(EMQ)  Bearings 
Comment  50:  Cixing's  CONNUM  Reporting 

Methodology  and  Ball  Weights 
Comment  51:  Clerical  Errors  in  the  Amended 

Preliminary  Program 

[FR  Doc.  03-5300  Filed  3-5-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 


International  Trade  Administration 
[A-570-803] 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  of  the 
Order  on  Bars  and  Wedges 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by  the 
respondent,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  bars/ 
wedges  from  the  People's  Republic  of 
China  (PRC).  We  preliminarily 
determine  that  Shandong  Huarong 
Machinery  Company  (Huarong)  sold 
bars/wedges  in  the  United  States  at 
prices  below  normal  value  (NV)  during 
the  period  of  review  (POR). 

If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
antidumping  duties  on  all  appropriate 
entries.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  March  6,  2003. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
Mark  M&nning  or  Tom  Martin.  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  482-5253.  (202)  482- 
3936,  respectively. 
SUPPLEMENTARY  INFORMA'HON: 

Period  of  Review 

The  POR  is  February  1,  2001,  through 
January  31,2002. 

Background 

On  February  19. 1991.  the  Department 
published  in  the  Federal  Register  (56 
FR  6622)  four  antidumping  duty  orj^ers 
on  heavy  forged  hand  tools  (HFHTs) 
from  the  PRC.  Imports  covered  by  these 
orders  comprise  the  following  classes  or 
kinds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars/wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes.  On 
February  1.  2002.  the  Department 
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published  a  notice  of  opportunity  to 
request  administrative  reviews  of  the 
antidumping  duty  orders  on  HFHTs 
from  the  PRC  covering  the  period 
February  1.  2001.  through  January  31. 
2002  (67  FR  4945).  On  February  28, 
2002,  Tianjin  Machinery  Import  & 
Export  Corporation  ("TMC),  Shandong 
Machinery  Import  &  Export  Corporation 
(SMC).  Liaoning  Machinery  Import  & 
Export  Corporation  (LMC),  and  Huarong 
requested  administrative  reviews  in  the 
above-referenced  proceedings. 
Specifically,  TMC  requested  reviews  of 
the  hammers/sledges,  bars/wedges, 
picks/mattocks  and  axes/adzes  orders, 
SMC  requested  reviews  of  the  hammers/ 
sledges,  bars/wedges,  and  picks/ 
mattocks  orders,  LMC  requested  a 
review  of  the  bars/wedges  order,  and 
Huarong  requested  a  review  of  the  bars/ 
wedges  order.  Based  on  these  requests, 
the  Department  initiated  the  current 
administrative  reviews  of  TMC,  SMC, 
LMC,  and  Huarong  under  the  requested 
orders  on  March  20,  2002.  See  Initiation 
of  Antidumping  and  Countervailing 
Duty  Administrative  Reviews  and 
Requests  for  Revocations  in  Part,  67  FR 
14696  (March  27,  2002). 

On  May  3,  2002,  LMC  withdrew  its 
request  for  review  of  the  bars/wedges 
order.  On  May  10,  2002,  TMC  withdrew 
its  requests  for  review  of  the  hammers/ 
sledges  and  picks/mattocks  orders.  On 
June  7.  2002,  SMC  withdrew  its  request 
for  review  under  the  picks/mattocks 
order.  Additionally,  on  September  26. 
2002.  TMC  withdrew  its  requests  for 
review  of  the  axes/adzes  order  and  bars/ 
wedges  order,  and  SMC  withdrew  its 
requests  for  review  of  the  bars/wedges 
and  hammers/sledges  orders.  The 
Department  rescinded  these  reviews  on 
January  3,  2003.  See  Notice  of 
Rescission  of  Antidumping  Duty 
Administrative  Review:  Heavy  Foiled 
Hand  Tools  from  the  People's  Republic 
of  China:  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  68  FR  352  (January  3,  2003). 
The  remaining  review  covers  bars/ 
.  wedges  sold  by  Huarong. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  these 
preliminary  results  within  the  statutory 
time  limit  of  245  daya.  On  October  22. 
2002.  in  accordance  with  the  Act.  the 
Department  published  its  extension  of 
the  time  limit  for  completing  the 
preliminary  results  of  this  review.  See 
Heavy  Forged  Hand  Tools  from  the 
People's  Republic  of  China:  Extension  of 
Time  Limit  for  Preliminary  Results  of 


Antidumping  Duty  Administrative 
Review,  67  FR  64869  (October  22.  2002). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  bars  over  18  inches  in  length,  track 
tools  and  wedges  (bars/wedges),  which 
may  or  may  not  be  painted,  may  or  may 
not  be  finished;  assorted  bar  products 
and  track  toois  including  wrecking  bars, 
digging  bars  and  tampers;  and  steel 
wood  splitting  wedges.  The  subject 
merchandise  is  manufactured  through  a 
hot  forge  operation  in  which  steel  is 
sheared  to  required  length,  heated  to 
forging  temperature,  and  formed  to  final 
shape  on  forging  equipment  using  dies 
specific  to  the  desired  product  shape 
and  size.  Depending  on  the  product, 
finishing  operations  may  include  shot 
blasting,  grinding,  polishing  and 
painting.  Bars  and  wedges  are  currently 
provided  for  under  the  Harmonized 
Tariff  Schedule  of  the  United  States     • 
(HTSUS)  subheading  8205.59.30. 
Specifically  excluded  from  this  review 
are  bars  18  inches  in  length  and  under. 
The  HTSUS  subheading  is  provided  for 
convenience  and  Customs  purposes. 
The  written^escription  remains 
dispositive. 

Separate  Rates  Determinatibn 

To  establish  whether  a  company 
operating  in  a  non-market  economy 
(NM"?)  is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  t)|p 
Department  analyzes  each  Exporting 
entity  under  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6. 1991)  [Sparklers),  and  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22685 
(May  2.  •994)  [Silicon  Carbide).  Under 
this  test.  NME  firms  are  entitled  to 
separate,  company-specific  margins 
when  they  can  demonstrate  an  absence 
of  government  control,  both  in  law  and 
in  fact,  with  respect  to  their  export 
activities.  Evidence  supporting,  though 
not  requiring,  a  finding  of  de  jure 
absence  of  government  control  over 
export  activities  includes:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  the  individual 
exporter's  business  and  export  licenses; 
(2)  any  legislative  enactments 
decentralizing  control  of  companies; 
and  (3)  any  other  formal  measures  by 
the  government  decentralizing  control 
of  companies.  De  facto  absence  of 
government  control  over  exports  is 
based  on  four  factors:  (1)  Whether  each 


exporter  sets  its  own  export  prices 
independent  of  the  government  and 
without  the  approval  of  a  government 
authority;  (2)  whether  each  exporter 
retains  the  proceeds  from  its  sales  and 
makes  independent- decisions  regarding 
the  disposition  of  profits  or  financing  of 
losses;  (3)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  and  (4)  whether 
each  exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management.  See  Silicon  Carbide,  59  FR 
at  22587  and  Sparklers,  56  FR  at  20589. 

In  the  final  results  of  the  2000-2001 
administrative  reviews  of  HFHTs  from 
the  PRC,  the  Department  granted  a 
separate  rate  to  Huarong.  See  Heavy 
Forged  Hand  Tools  from  the  People's 
Republic  of  China:  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  To  Revoke  in  Part,  67 
FR  57789  (September  12,  2002).  It  is  the 
Department's  policy  to  evaluate  separate 
rates  questionnaire  responses  each  time 
a  respondent  makes  a  separate  rates 
claim,  regardless  of  any  separate  rate  the 
respondent  received  in  the  past.  See 
Manganese  Metal  From  the  People's 
Republic  of  China,  Final  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  63  FR  1 2441 
(March  13, 1998). 

In  the  instant  review.  Huarong 
submitted  a  complete  response  to  the 
separate  rates  section  of  the 
Department's  questionnaire.  The 
evidence  submitted  by  Huarong 
includes  gdvenmient  laws  and 
regulations  on  corporate  ownership,  its 
business  licence,  and  narrative 
information  regarding  its  operations  and 
selection  of  management.  "This  evidence 
supports  a  finding  of  a  de  jure  absence 
of  government  control  over  export 
activities:  (1)  There  are  no  controls  on 
exports  of  subject  merchandise,  such  as 
export  qviotas  applied  to  the  subject 
merchandise  and  no  export  license  is 
required  for  exports  of  the  subject 
merchandise  to  the  United  States;  and 
(2)  the  subject  merchandise  does  not 
appear  on  any  government  list  regarding 
export  provisions  or  exporting  licensing. 
Huarong  has  also  shown  de  facto 
absence  of  government  control  over 
exports  in  its' questionnaire  response:  (1) 
Huarong  sets  its  own  export  prices 
independently  of  the  government  and 
without  requiring  the  approval  of  a 
government  authority;  (2)  Huarong 
retains  the  proceeds  from  its  sales  and 
makes  independent  decisions  regarding 
the  disposition  of  profits  or  financing  of 
losses;  (3)  Huarong  has  a  general 
manager  and  three  vice  general 
managers  with  the  authority  to  negotiate 
and  bind  the  company  in  an  agreement; 


10692 


Federal  Register /Vol.  68.  No.  44  /  Thursday,  March  6.  2003 /Notices 


(4)  the  general  manager  is  selected  by 
company  employees,  and  the  general 
manager  appoints  the  manager  of  «ach 
department  and  (5)  foreign  currency  is 
not  required  to  be  sold  to  the 
government.  The  Department 
preliminarily  determines  that  Huarong 
has  established  that  it  qualifies  for 
separate  rates  under  the  criteria 
established  by  Silicon  CaMde  and 
Sparklers. 

Fair  Value  Comparisons 

To  determine  whether  Huarong's  sales 
of  bars/wedges  were  made  at  prices  less 
than  normal  value  (NV),  we  compared 
the  export  price  (EP)  to  NV,  as  described 
in  the  Export  Price  and  Normal  Value 
sections  of  this  notice,  below. 

In  its  February  4,  2003,  supplemental 
questionnaire  response,  Huarong  stated 
that  it  reported  identical  merchandise 
under  multiple  CONNUMs  in  both  its 
U.S.  sales  and  factors  of  production 
dartabases.  To  correct  this  error,  we 
created  new  CONNUMs  and  assigned  a 
single  CONNUM  to  identical 
merchandise  originally  reported  under 
multiple  CONNUMs.  See  Memorandum 
from  Thomas  E.  Martin,  International 
Trade  Compliance  Specialist,  to  the 
File,  "Calculation  Memorandum  for  the 
Preliminary  Results  of  the  Eleventh 
Administrative  Reviews  of  Certain 
Heavy  Forged  Hand  Tools  (Bars/ 
Wedges)  From  the  People's  Republic  of 
China— February  1,  2001,  through 
January  31,  2002,"  dated  February  28, 
2003  (Calculation  Memorandum). 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  the  Department  calculated  an 
EP  for  Huarong's  sales  to  the  United 
States  because  the  first  sale  to  an 
unaffdiated  party  was  made  before  the 
date  of  importation  and  the  use  of 
constructed  export  price  (CEP)  was  not 
otherwise  warranted.  When  appropriate, 
we  made  deductions  from  the  selling 
price  to  unaffiliated  parties  for  foreign 
inland  freight,  brokerage  and  handling, 
port  charges,  ocean  freight,  and  marine 
insurance.  Each  of  these  services  was 
either  provided  by  a  NME  vendor  or 
paid  for  using  a  NME  currency.  Thus, 
we  based  the  deduction  for  these 
movement  charges  on  surrogate  values. 

We  valued  foreign  inland  freight 
using  a  truck  rate  obtained  from  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bulk  Aspirin  from  The 
People's  Republic  of  China.  65  FR  33805 
(May  25,  2000)  (Bulk  Aspirin).  See 
Memorandum  from  Thpmas  E.  Martin, 
International  Trade  Compliance 
Specialist,  to  the  File,  "Surrogate  Values 
LT^v^  for  the  Preliminary  Results  of  the 
Eleventh  Administrative  Reviews  of 


Certain  Heavy  Forged  Hand  Tools  (Bars/ 
Wedges)  From  the  People's  Republic  of 
China— February  1,  2001,  through 
January  31,  2002,"  dated  February  28, 
2003  (Surrogate  Value  Memorandum). 
Since  Huarong  ships  subject 
merchandise  to  the  United  States  using 
NME  carriers,  we  valued  ocean  freight 
using  a  rate  calculated  in  Certain 
Stainless  Steel  Wire  Rod  from  India; 
Final  Results  of  Antidumping  Duty 
Administrative  and  New  Shipper 
Reviews,  64  FR  856  (January  6,  1999) 
(India  Wire  Rod). 

We  valued  foreign  brokerage  and 
handling  using  a  rate  also  reported  in 
the  questionnaire  response  in  India  Wire 
Rod.  See  Surrogate  Value  Memorandum. 
We  valued  port  charges  using  the 
charges  for  services  rendered  to 
containers  and  containerized  cargo  set 
by  the  Board  of  Trustees  of  Jawaharlal 
Nehru  Port,  effective  March  17,  1997. 
We  valued  marine  insurance  using  the 
rate  that  was  reported  in  the  public 
version  of  the  questionnaire  response 
placed  on  the  record  in  India  Wire  Rod. 
See  Surrogate  Value  Memorandum. 

We  adjusted  all  surrogate  values,  as 
appropriate,  to  account  for  inflation 
between  the  effective  period  of  the 
surrogate  value  information  and  the 
POR.  We  calculated  the  inflation 
adjustments  for  the  factor  values,  using 
the  wholesale  price  index  (WPI)  for 
India  obtained  from  International 
Financial  Statistics,  which  is  a 
publication  of  the  International 
Monetary  Fund  (IMF).  See  Surrogate 
Value  Memorandum. 

Normal  Value 

For  exports  from  NMEs,  section 
773(c)(1)  of  the  Act  provides  that  the 
Department  shall  determine  NV  using  a 
factors  of  production  (FOP) 
methodology  if  (1)  the  subject 
merchandise  is  exported  from  a  NME 
coimtry,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-country 
prices,  or  constructed  value.  Section 
351.408  of  the  Department's  regulations 
(2001)  sets  forth  the  Department's 
methodology  for  calculating  the  NV  of 
merchandise  from  NME  countries.  In 
every  case  conducted  by,  the  Department 
involving  the  PRC,  the  PRC  has  been 
treated  as  a  NME.  Since  none  of  the 
parties  to  this  proceeding  has  contested 
such  treatment  in  this  review,  we 
calculated  NV  in  accordance  with 
section  773(c)  of  the  Act  and  section 
351.408  of  the  Department's  regulations. 

In  accordance  with  section  773(g)(3) 
of  the  Act.  the  FOP  utihzed  in 
producing  bars  and  wedges  include,  but 
are  not  limited  to:  (A)  Hoius  of  labor 
required;  (B)  quantities  of  raw  materials 


employed;  (C)  amounts  of  energy  and 
other  utilities  consumed;  and  (D) 
representative  capital  costs,  including 
depreciation.  In  accordance  with  section 
773(c)(4)  of  the  Act,  the  Department 
valued  the  FOPs,  to  the  extent  possible, 
using  the  costs  of  the  FOP  in  a  market 
economy  that  is  at  a  level  of  economic  " 
development  comparable  to  the  PRC 
and  a  significant  producer  of 
comparable  merchandise.  We 
preliminarily  determine  thdt  India  is 
comparable  to  the  PRC  in  terms  of  per- 
capita  gross  national  product,  the 
growth  rate  in  per-capita  income,  and 
the  national  distribution  of  labor. 
Furthermore,  India  is  a  significant 
producer  of  comparable  merchandise. 
Consequently,  we  preliminarily 
determine  that  India  is  the  country  most 
comparable  to  the  PRC  among  the 
significant  exporting  countries  of 
comparable  merchandise.  See 
Memorandum  from  Jeffrey  May. 
Director  of  the  Office  of  Policy,  to 
Thomas  Martin,  International  Trade  / 

Compliance  Specialist.  "Antidumping      / 
Administrative  Review  of  Heavy  Forged 
Hand  Tools  (Bars/Wedges)  from  the 
People's  Republic  of  China  (PRC): 
Request  for  a  List  of  Surrogate  t 

Countries."  dated  January  17,  2003. 

In  accordance  with  section  773(c)(1) 
of  the  Act,  for  purposes  of  calculating 
NV,  we  attempted  to  value  FOP  using 
Indian  surrogate  values  that  were  in 
effect  during  the  POR.  Where 
contemporaneous  data  was  not  available 
to  the  Department,  the  most  recent  data 
was  used,  and  adjusted  to  accoimt  for 
inflation  between  the  effective  period  . 
and  the  POR.  As  discussed  in  detail  in 
the  Surrogate  Value  Memorandum,  we 
valued  the  FOP  as  follows: 

(1)  We  valued  direct  materials  used  to 
produce  bars  and  wedges,  packing 
materials,  and  coal  used  for  energy 
using,  where  available,  the  rupee-per- 
kilogram  value  of  imports  that  entered 
India  during  February  2000  through 
January  2001,  as  published  in  Monthly 
Statistics  of  the  Foreign  Trade  of  India, 
Volume  II — Imports  (Indian  Import 
Statistics). 

(2)  We  valued  labor  using  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 
This  rate  is  identified  on  the  Import 
Administration's  Web  site.  See  http:// 
ia  .ita.doc  .gov/wages/correctedOO  wages/ 
conectedOO  wages. htm. 

(3)  We  derived  ratios  for  selling, 
general  and  administrative  (SG&A) 
expenses,  factory  overhead,  and  profit 
using  information  reported  for  2000- 
2001,  for  1,927  Public  Limited 
Companies,  in  the  Reserve  Bank  of  India 
Bulletin  for  September  2002  (RBI 
Bulletin).  From  this  information,  we 
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were  able  to  calculate  factory  overhead 
as  a  percentage  of  direct  materials, 
labor,  and  energy  expenses;  SG&A 
expenses  as  a  percentage  of  the  total 
cost  of  manufacturing  (TOTCOM);  and 
profit  as  a  percentage  of  the  sum  of  the 
TOTCOM  and  SG&A  expenses.  See 
Surrogate  Value  Memorandiun. 

Whenever  possible,  the  Department 
has  used  producer-specific  data  to 
calculate  financial  ratios.  Unlike 
industry-specific  data,  which  tends  to 
be  broader  in  terms  of  merchandise 
included,  product-specific  data  obtained 
from  producer-specific  information 
pertains  directly  to  the  subject 
merchandise.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Pure  Magnesium  in 
Granular  Form  from  The  People's 
Republic  of  China.  66  FR  49345 
(September  27.  2001).  and 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  3.  However, 
when  the  Department  and  the  parties 
are  unable  to  obtain  surrogate 
information  for  valuing  overhead, 
SG&A,  and  profit  that  pertains  to 
manufacturers  of  identical  or         ^ 
comparable  merchandise,  the 
Department  must  rely  upon  surrogate 
information  derived  from  broader 
industry  groupings.  See  Notice  of  Final 
Results  of  New  Shipper  Review: 
Petroleum  Wax  Candles  from  f/j? 
People's  Republic  of  China,  67  FR  41395 
(June  18,  2002),  and  accompanying 
Issues  and  Decision  Memorandum,  at 
Comment  6. 

In  the  present  review,  neither  the 
petitioner  nor  the  respondent  have 
placed  any  financial  statements  on  the 
record.  Moreover,  the  Department  has 
been  unable  to  locate  financial 
statements  specific  to  hand  tools 
producers  in  India.  Therefore,  the 
Department  is  using  broader  financial 
data  from  the  RBI  Bulletin.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Tlfm  Fair  Value:  Non-Malleable 
Cast  Iron  Pipe  Fittings  from  the  P&ople's 
Republic  ofChina.  68  FR  7765 
(February  18,  2003)  and  the 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  4;  Final 
Results  of  Antidumping  New  Shipper 
Review:  Potassium  Permanganate  from 
the  People's  Republic  of  China,  66  FR 
46775  (September  7.  2001),  and  the 
accompanying  Issues  and  Decision 
Memorandum,  at  Comment  20;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  To 
Revoke  in^art:  Heavy  Forged  Hand 


Tools  from  the  People's  Republic  of 
China,  66  FR  48026  (September  17, 
2001),  and  the  accompanying  Issues  and 
Decision  Memorandum  at  Comment  18; 
Notice  of  Initiation  of  Antidumping 
Duty  Investigation:  Lawn  and  Garden 
Steel  Fence  Posts  From  the  People's 
Republic  of  China,  67  FR  37388,  37391 
(May  29,  2002),  and  the  accompanying 
Issues  and  Decision  Memorandum,  at 
Comment  6. 

(4)  We  valued  electricity  using  2000- 
2001  data  from  the  Annual  Report  on 
The  Working  of  State  Electricity  Boards 
&■  Electricity  Departments,  published  in 
May,  2002,  by  the  Power  &  Energy 
Division  of  the  Planning  Commission  of 
the  Government  of  India.  We  applied 
the  average  tariff  rate  for  all  industries, 
as  in  prior  reviews. 

(5)  We  valued  truck  transportation 
expenses  for  direct  materials,  packing 
materials,  and  coal  from  the  suppliers  of 
the  inputs  to  the  factory  producing 
subject  merchandise  utilizing  the  rate 
used  by  the  Department  in  Bulk  Aspirin. 

Huarong  reported  production  "caps" 
for  use  in  determining  certain  factor 
input  amounts.  A  production  "cap"  is 
an  estimate  of  the  amount  of  factor 
input  the  company  used  to  make  the 
product  in  question.  Huarong  reported 
"caps"  for  steel  billets,  the  steel  scrap 
offset,  unskilled  labor,  skilled  labor,  and 
unskilled  packing  labor. 

The  Department  has  accepted  "caps" 
in  the  past  only  when  the  "caps"  were 
found  to  reasonably  reflect  actual 
consumption,  and  has  rejected  them 
when  found  to  be  otherwise.  See 
Natural  Bristle  Paintbrushes  and  Brush 
Heads  from  the  People's  Republic  of 
China;  Final  Review  Results  of 
Antidumping  Review,  64  FR  27506  (May 
20, 1999)  (Natural  Bristle  Paintbrushes). 
In  Natural  Bristle  Paintbrushes,  at 
verification,  the  respondent  attempted 
to  duplicate  reported  "cap"  figures,  but 
did  not  succeed.  The  respondent 
asserted  that  thefigures  were  derived 
from  a  standard  cost  system,  but  this 
system  was  not  explained  to  the  , 
verifiers,  and  the  Department  finally 
rejected  the  "caps."  See  Natural  Bristle 
Paintbrushes,  64  FR  at  27514.  Similarly, 
while  the  Department  has  found 
reported  "caps"  reasonable  in  past 
segments  of  this  proceeding,  the 
Department  also  found.that  there  were 
discrepancies  between  the  reported 
"cap"  founts  and  the  figures 
presented  at  verification  of  the 
information  submitted  during  the  1997- 
1998  administrative  review.  Because  the 
Department  could  not  deduce  how  the 


information  in  the  questioniTalr^  ^— 
response  was  derived,  the  Department 
did  not  consider  the  information 
verified.  See  Heavy  Forged  Hand  Tools, 
Finished  or  Unfinished,  With  or  Without 
Handles,  from  the  People's  Republic  of 
China;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Reviews,  64  FR  43659, 
43665-43666  (August  11. 1999). 

For  these  prefiminar>'  review  results 
the  Department  has  accepted  Huarong's 
reported  "caps"  for  the  purpose  of 
calculating  any' dumping  m^ins. 
except  for  the  "cap"  regarding  scrap   • 
steel  offset.  The  Department  allows 
scrap  offsets,  but  only  for  the  amouint  of 
the  scrap  actually  sold  or  reused.  See 
Bulk  Aspirin  and  accompanying  Issues 
and  Decision  Memorandum  at  Comment 
13.  It  is  also  the  Department's  practice 
to  grant  offsets  for  recoveries/by- 
products which  are  re-entered  into  the 
production  process.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Antidumping  Duty 
Investigation  of  Steel  Concrete 
Reinforcing  Bars  from  The  People's 
Republic  of  China.  66  FR  33522  (June 
22.  2001)  and  the  accompanying  Issues 
and  Decision  Memorandum  at  Comment 
5. 

In  the  January  22,  2003  supplemental 
questiormaire,  the  Department  requested 
Huarong  to  calculate  the  scrap  offset  by 
dividing  the  actual  amount  of  scrap  sold 
during  the  POR  by  the  total  POR 
production  of  subject  merchandise. 
Huarong,  in  its  February  4,  2003 
response,  stated  that  while  it  did  have 
sales  of  steel  scrap  during  the  POR.  it' 
did  not  record  sales  of  scrap  according 
to  subject  and  non-subject  merchandise. 
In'  addition,  Huarong  stated  that  it  did 
nqt  reintroduce  any  internally-generated 
scrap  ^teel  into  the  production  of 
subject  merchandise.  See  Huarong's 
October  23,  2002,  section  D 
supplemental  questionnaire  response  at 
3.  Since  Huarong  did  not  report  the 
scrap  offset  using  its  actual  sales  of 
scrap,  nor  attempt  to  do  so  through  ■ 
allocating  such  sales  to  subject 
merchandise  or  by  using  any  other 
reasonable  methodology,  we  have 
preliminarily  determined  to  not  grant 
this  offset  to  Huarong.  • 

Preliminary  Results  ofitevieW 

As  a  result  of  our  review.  We 
pfeliminarily  determine  that  the 
following  weighted-average  margin 
exists  for  the  period  Februar\'  1 .  2001 . 
through  January  31 ,  2002: 
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Manufacturer/exporter 


Shandong  Huarong  Machinery  Connpany  Bars/Wedges 


Time  period 


2/1/01-1/31/02 


Margin  (percent) 


34.56 


The  Department  will  disclose  to 
parties  to  this  proceeding  the 
calculations  performed  in  reaching 
these  preliminary  results  within  10  days 
of  the  date  of  announcement  of  these 
preliminary  review  results.  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  the 
preliminary  results.  See  19  CFR 
351.310(c).  Interested  parties  may 
submit  written  comments  (case  briefs), 
in  accordance  with  19  CFR 
351.310(c)(l)(ii),  and  rebuttal  comments 
(rebuttal  briefs),  which  must  be  limited 
to  issues  raised  in  the  case  briefs  in 
accordance  with  19  CFR  351.309(d). 
Parties  who  submit  argimients  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue.  (2)  a  brief 
summary  of  the  argument,  and  (3)  a 
table  of  authorities.  Further,  the 
Department  requests  th"^  parties 
submitting  written  comments  provide 
the  Department  with  a  diskette 
containing  the  public  version  of  those 
comments.  We  will  issue  subsequently 
a  memorandum  identifying  the  date  of 
a  hearing,  if  one  is  requested,  and  the 
deadlines  for  submitting  case  and 
rebuttal  briefs. 

The  final  results  of  this  review  shall 
be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  these  reviews 
and  for  future  deposits  of  estimated 
duties. 

Duty  Assessment  Rates 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  the  U.S.  Customs 
Service  (Customs)  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  will  calculate 
importer-specific  per-unit  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  the  dumping  duties 
calculated  for  the  examined  sales  to  the 
total  quantity  of  those  same  sales.  These 
importer-specific  rates  will  be  assessed 
uniformly  on  all  entries  of  each 
importer  that  were  made  during  the 
POR.  In  accordance  with  19  CFR 
351.106  (c)(2),  we  will  instruct  Customs 
to  liquidate  without  regard  to 
antidumping  duties  any  entries  for 
which  the  importer-specific  assessment 
rate  is  de  minimis,  i.e.,  less  than  0.5 
percent  ad  valorem.  For  all  shipments  of 
bars/wedges  from  the  PRC  exported  by 
Huarong  and  imported  by  entities  not 
identified  by  Huarong  in  its 


questionnaire  response,  we  will  instruct 
customs  to  assess  antidumping  duties  at 
the  cash  deposit  rate  in  effect  on  the 
date  of  the  entry.  The  Department  will 
issue  appraisement  instructions  directly 
to  Customs  upon  the  completion  of  the 
final  results  of  this  administrative 
review. 

Cash  Deposit  Requirements 

"fhe  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  bars  and 
wedges  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  the  publication 
date  of  this  notice,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  bars  and  wedges 
exported  by  Huarong  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  companies 
previously  found  to  be  entitled  to  a 
company-specific  rate,  the  cash  deposit 
rate  for  bars/wedges  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period  reviewed;  (3)  for 
all  other  PRC  exporters  of  bars/wedges 
from  the  PRC,  the  cash  deposit  rate  will 
be  the  following  PRC  country-wide  rate: 
47.88  percent;  and  (4)  the  cash  deposit 
rate  for  non-PRC  exporters  of  bars/      ' 
wedges  from  the  PRC  who  do  not  have 
their  own  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  the  exporter. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  to  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  §  351.402(f)(2)  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 


»    Dated:  February  28,  2003. 

Faryar  Shirzad. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  03-5299  Filed  .3-5-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-851] 

Certain  Preserved  Mushrooms  from 
the  People's  Republic  of  China: 
Preliminary  Results  and  Partial 
Rescission  of  Fourth  New  Shipper 
Review  and  Preliminary  Results  of 
Third  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  rescission  of  fourth  new 
shipper  review  and  preliminary  results 
of  third  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
is  concurrently  conducting  the  fourth 
new  shipper  review  and  third 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  People's 
Republic  of  China  covering  the  period 
February  1,  2001,  through  January  31, 
2002.  The  new  shipper  review  covers 
three  exporters.  We  have  preliminarily 
determined  that  one  of  those  exporters 
has  not  made  sales  at  less  than  normal 
value.  For  the  other  two  exporters,  we 
have  preliminarily  determined  that  one 
"of  them  failed  to  demonstrate  that  its 
reported  sale  was  a  bona  fide  sale,  while 
the  other  failed  to  demonstrate  its 
entitlement  to  a  new  shipper  review. 
Thus,  we  are  preliminarily  rescinding 
the  review  with  respect  to  them.  The 
administrative  review  covers  four 
exporters.  We  have  preliminarily 
determined  that  sales  have  been  made 
below  normal  value  with  respect  to  all 
of  these  exporters.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  this  review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
We  will  issue  the  final  results  no  later 
than  120  days  from  the  date  of 
publication  of  this  notice. 
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EFFECTIVE  DATE:  March  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Davina  Hashmi,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
0984.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  19.  1999.  the  Department 
published  in  the  Federal  Register  an 
amended  final  determination  and 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  People's 
Republic  of  China  ("PRC")  (64  FR  8308). 

On  February  1,  2002.  the  Department 
published  a  notice  advising  of  the 
opportunity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  certain  preserved  mushrooms  from 
the  PRq  (67  FR  4945).  On  February  28. 
2002.  the  Department  received  timely 
requests  from  Gerber  Food  (Yimnan) 
Co..  Ltd.  ("Gerber")  and  Green  Fresh 
Foods  (Zhangzhou)  Co.,  Ltd.  ("Green 
Fresh")  for  an  administrative  review 
pursuant  to  19  CFR  351.213(b). 

On  February  27  and  28,  2002,  the 
Department  received  timely  requests 
from  Guangxi  Yulin  Oriental  Food  Co., 
Ltd.  ("Guangxi  Yulin").  Shenzhen 
Qunxingyuan  Trading  Co..  Ltd. 
("Shenzhen  Qunxingyuan"),  and 
Zhangzhou  Jingxiang  Foods  Co.,  Ltd. 
("Zhangzhou  Jingxiang")  for  a  new 
shipper  review  in  accordance  with  19 
CFR  351.214(c). 

On  February  28,  2002,  the  petitioner ' 
requested  an  administrative  review 
pursuant  to  19  CFR  351.213(b)  of  7 
companies  ^  which  it  claimed  were 
producers  and/or  exporters  of  the 
subject  merchandise.  Two  of  these 
seven  companies  also  requested  a 
review. 

From  March  6  through  28.  2002, 
Guangxi  Yulin.  Shenzhen  Qunxingyuan, 
and  Zhangzhou  Jingxiang  all  agreed  to 
waive  the  time  limits  applicable  to  the 
new  shipper  review  and  to  permit  the 
Department  to  conduct  the  new  shipper 


•  The  petitioner  is  the  Coalition  for  Fair  Preserved 
Mushroom  Trade  which  includes  the  American 
Mushroom  Institute  and  the  following  domestic 
companies:  L.K.  Bowman.  Inc.,  Modern  Mushroom 
Farms.  Inc.,  Monterey  Mushrooms,  Inc.,  Mount 
Laurel  Canning  Corp.,  Mushrooms  Canning 
Company,  Southwood  Farms.  Sunny  Dell  Foods. 
Inc..  and  United  Canning  Corp. 

2  The  petitioner's  request  included  the  following 
cotnpanies:  (1)  China  Processed  Food  Import  & 
Export  Comtjany  ("China  Processed").  (2)  Shantou 
Hongda  It^ustrial  Gen^^l  Corporation  ("Shantou 
Hongda"):  (3)  ShenxianSjcxngxing  Foods  Co..  Ltd. 
("Shenxian  Dongxing ");  (4)  Gerber:  (5)  Green  Fresh; 
(6)  Raoping  Xingyu  Foods  Co..  Ltd.  ( "Raoping 
Xingyu"):  and  (7)  Compania  Envasadora  Del 
Atlantico. 


review  concurrently  with  the         • 
administrative  review. 

On  March  20,  2002,  the  Department 
initiated  an  administrative  review        • 
covering  the  companies  listed  in  the 
petitioner's  February  28.  2002,  request. 
[See  Initiation  of  Antidumping  and\ 
Countervailing  Duty  Administrative 
Reviews.  67  FR  14696, 14698  (March  27. 
2002).) 

pn  March  29.  2002.  the  Department 
initiated  a  new  shipper  review  of 
Guangxi  Yulin.  Shenzhen  Qunxingyuan, 
and  Zhangzhou  Jingxiang.  [See  Certain 
Preserved  Mushrooms  from  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty  Review.  67 
FR  16088  (April  4,  2002).) 

On  April  16,  2002,  we  issued  a 
questionnaire  to  each  PRC  company 
listed  in  the  above-referenced  initiation 
notices. 

On  May  2,  2002,  the  Department 
provided  the  parties  an  opportunity  to 
submit  publicly  available  information 
("PAI")  for  consideration  in  these 
preliminary  results. 

On  May  21,  2002,  the  respondent 
Compania  Envasadora  del  Atlantico 
indicated  that  it  had  no  shipments  of 
the  subject  merchandise  to  the  United 
States  during  the  period  of  review 
("POR"). 

From  May  23  through  June  7,  2002, 
China  Processed,  Gerber,  Green  Fresh, 
Shantou  Hongda,  Shenxian  Dongxing, 
Guangxi  Yulin,  Shenzhen  Qunxingyuan, 
and  Zhangzhou  Jingxiang  submitted 
their  responses  to  the  Department's 
antidumping  duty  questionnaire. 

On  Jime  11,  2002,  the  petitioner 
requested  an  extension  until  July  9, 
2002,  to  withdraw  any  request  for, 
review  of  companies  listed  in  its 
February  28,  2002,  communication, 
which  the  Department  granted  on  June 
21,  2002. 

From  Jime  14  through  August  23, 
2002,  the  petitioner  submitted 
comments  on  the  questionnaire 
responses  provided  by  Gerber,  Green 
Fresh,  Guangxi  Yulin,  and  Shenzhen 
Qunxingyuan. 

From  June  28  through  July  15,  2002, 
the  Department  issued  China  Processed, 
Gerber,  Guangxi  Yulin,  and  Shenzhen 
Qunxingyuan  a  supplemental 
questionnaire. 

On  July  9,  2002.  the  petitioner 
withdrew  its  request  for  an 
administrative  i^view  of  China 
Processed,  Compania  Envasadora  del 
Atlantico,  and  Raoping  Xingyu.  On  July 
10,  2002,  the  petitioner  requested  an 
extension  of  time  until  August  9,  2002, 
to  submit  factual  information  in  this 
case,  which  the  Department  granted  on 
July  12,  2002. 


From  July  23  through  July  29.  2002. 
the  Department  issued  Green  Fresh. 
Shantou  Hongda,  Shenxian  Dongxing, 
and  Zhangzhou  Jingxiang  a 
supplemental  questiormaire. 

From  July  23,  through  August  26, 
2002,  the  respondents  submitted  their 
responses  to  the  Department's 
supplemental  questionnaire. 

On  August  16,  2002.  the  Department 
published  in  the  Federal  Register  a 
notice  of  postponement  of  the 
preliminary  results  until  no  later  than 
February  28,  2003  (67  FR  53565). 

On  August  20,  2002,  the  Department 
rescinded  the  administrative  review 
with  respect  to  China  Processed, 
Compania  Envasadora  del  Atlantico, 
and  Raoping  Xingyu.  [See  Certain 
Preserved  Mushrooms  from  the  People'^ 
Republic  of  China:  Notice  of  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  67  FR  53914 
(August  20,  2002).) 

From  August  20  through  August  23, 
2002.  the  Department  issued  Gerber. 
Shenzhen  Qunxingyuan,  and 
Zhangzhou  Jingxiang  a  second 
supplemental  questionnaire. 

From  September  3  through  6,  2002, 
the  Department  issued  verification 
outlines  to  Guangxi  Yulin,  Shenxian 
Dongxing.  Shen^en  Qunxingyuan,  and 
Zhangzhou  Jingxiang. 

From  September  4  through  11,  2002, 
Gerber,  Shenzhen  Qunxingyuan.  and 
Zhangzhou  Jingxiang  submitted  their 
responses  to  the  Department's  second 
supplemental  questionnaire. 

On  September  6,  2002,  Gerber,  Green 
Fresh,  Zhangzhou  Jingxiang,  and  the 
petitioner  submitted  PAI  for  use  in 
valuing  the  factors  of  production. 

The  Department  conducted 
verification  of  the  responses  of  Guangxi 
Yulin,  Shenxian  Dongxing.  Shenzhen 
Qunxingyuan,  and  Zhangzhou  Jingxiang 
during  the  period  September  16, 
through  25,  2002.  Frc:n  October  21 
through  November  8,  2002,  the 
Department  issued  verification  reports 
for  these  companies. 

On  Noyember  12,  2002,  the 
Department  issued  Shantou  Hongda  a 
second  supplemental  questionnaire  and 
received  this  company's  response  on 
November  26,  2002. 

On  November  22,  2002,  the 
Department  issued  Gerber  a  third 
supplemental  questionnaire  and  Green 
Fresh  a  second  supplemental 
questionnaire.  Both  companies 
submitted  their  responses  on  December 
23,  2002. 

From  December  16,  2002,  through 
January  2,  2003,  the  Department  issued 
verification  outlines  to  Gerber.  Green 
Fresh. -and  Shantou  Hongda. 
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On  February  5,  2003,  Gerber  and 
Green  Fresh  submitted  comments  on  the 
petitioner's  September  6.  2002,  PAI 
submission  and  additional  PAI.  This 
PAI  submission  was  untimely  filed  for 
consideration  in  the  preliminary  results. 
However,  pursuemt  to  19  CFR 
351.301(c)(3)(ii),  we  will  consider  the 
information  contained  in  this 
submission  in  the  final  results. 
,    The  Department  conducted 
verification  of  the  responses  of  Gerber, 
Green  Fresh,  and  Shantou  Hongda 
during  the  period  January  9,  through  25, 
2003.  From  February  12  through  14, 
2003,  the  Department  issued  the 
verification  reports  for  these  companies. 

In  February  2003,  the  petitioner 
submitted  pre-preliminary  results 
comments  on  the  data  provided  by  all 
respondents  in  these  reviews. 

Scope  of  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including,  but  not  limited  to,  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including,  but  not  limited  to,  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diqed,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms';  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives.  ^ 

The  merchandise  subject  to  this  order 
is  classifiable  under  subheadings: 


^Oii  lune  19,  2000,  the  Department  affirmed  that 
"marinated,"  "acidified."  or  "pickled"  mushrooms 
containing  less  than  O.S  percent  acetic  acid  are 
within  the  scope  of  the  Antidumping  Duty  Order. 
See  "Recommendation  Memorandum — Final  Ruling 
of  Request  by  Tak  Fat.  el  al.  for  Exclusion  of  Certain 
Marinated,  Acidified  Mushrooms  from  the  Scope  of 
the  Antidumping  Duty  Order  on  Certain  Preserved 
Mushrooms  from  the  People's  Republic  of  China." 
dated  |une  19,  2000. 


2003.10.0127,  2003.10.0131, 
2003.10.0137,  2003.10.0143, 
2003.10.0147,  2003.10.0153  and 
0711.51.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States'*  ("HTS"). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive. 

Period  of  Reviews 

The  period  of  reviews  ("POR")  is 
February  1,  2001,  through  January  31, 
2002. 

Verification 

As  provided  in  section  782(i)(2)  of  the 
Act,  we  verified  information  provided 
by  each  respondent.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers' 
and  exporters'  facilities,  and 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  verification 
report  for  each  company.  (For  further 
discussion,  see  October  21,  2002, 
Verification  Report  for  Zhangzhou 
Jingxiang  in  the  Fourth  Antidumping 
Duty  New  Shipper  Review  ("Zhangzhou 
Jingxiang  Verification  Report");  October 
24,  2Q02,  Verification  Report  for 
Shenxian  Dongxing  in  the  Third 
Antidumping  Duty  Administrative 
Review  ("Shenxian  Dongxing 
Verification  Report");  the  November  8, 
2002,  Verification  Reports  for  Guangxi 
Yulin  and  Shenzhen  Qimxingjman  in 
the  Fourth  Antidumping  Duty  New 
Shipper  Review  ("Guangxi  Yulin 
Verification  Report"  and  "Shenzhen 
Qunxingyuan  Verification  Report");  the 
February  12,  2003,  Verification  Reports 
for  Gerber  and  Green  Fresh  in  the  Third 
Antidumping  Duty  Administrative 
Review  ("Gerber  Verification  Report" 
and  "Green  Fresh  Verification  Report"); 
and  the  February  14,  2003,  Verification 
Report  for  Shantou  Hongda  in  the  Third 
Antidumping  Duty  Administrative 
Review  ("Shantou  Hongda  Verification 
Report").) 

Partial  Rescission  of  New  Shipper 
Review 

For  the  reasons  stated  below,  we  are 
preliminarily  rescinding,  in  part,  the 
new  shipper  review  with  respect  to 
Zhangzhou  Jingxiang  and  Shenzhen 
Qunxingyuan. 

Specifically,  we  are  preliminarily 
rescinding  the  new  shipper  review  with 
respect  to  Zhangzhou  Jingxiang  because 
it  failed  to  provide  us  with  the 
necessary  documentation  for 


■•  Prior  to  lanuary  1.  2002.  the  HTS  subheadings 
were  as  follows:  2003.10.0027,  2003.10.0031. 
2003.10.0037,  2003.10.0043,  2003.10.0047. 
2003.10.0053.  and  0711.90.4000. 


determining  which  entity  or  entities 
own  it.  Furthermore,  Zhangzhou 
Jingxiang  was  unable  to  explain  whether 
or  not  its  owner  was  affiliated  with  any 
PRC  exporters  or  producers  of  the 
subject  merchandise.  Specifically,  in  its 
Section  A  response,  Zhangzhou 
Jingxiang  stated  that  it  is  an  entity 
wholly  owned  by  a  single  U.S.  citizen. 
However,  oiu  examination  at 
verification  of  Zhangzhou  Jingxiang's 
bank  account  records  indicated  that  the 
entire  investment  of  Zhangzhou 
Jingxiang's  capital  was  provided  to  it  by 
two  U.S.  importers  of  its  merchandise, 
neither  of  which  was  the  U.S.  citizen 
which  Zhangzhou  Jingxiang  claimed 
was  its  owner.  Although  Zhangzhou 
Jingxiang  continued  to  maintain  at 
verification  that  it  was  not  owned  by 
either  U.S.  importer,  it  could  not 
substantiate  with  certainty  which 
entity(ies)  owned  it  and  the  affiliations 
of  that  entity(ies).  Moreover,  Zhangzhou 
Jingxiang  was  unable  to  provide 
documentation  from  either  U.S. 
importer  which  showed  each  entity's 
ownership  holdings,  despite  the 
Department's  request  for  this 
information.  (See  Zhangzhou  Jingxiang 
Verification  Report  at  3-5.) 

In  order  to  qualify  for  a  new  shipper 
review  under  19  CFR  351.214,  a 
company  must  certify,  among  other 
things,  that  since  the  investigation  was 
initiated,  it  has  never  been  affiliated 
with  any  exporter  or  producer  who 
exported  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation,  including  those  not 
individually  examined  during  the 
investigation.  (S4e  19  CFR 
351.214(2)(iii)(A).)  Given  that 
Zhangzhou  Jingxiang  could  not 
substantiate  its  affiliations  and,  thus,  its 
certification  (which  it  provided  prior  to 
the  initiation  of  the  new  shipper  review) 
at  verification,  it  is  not  entitled  to  a  new 
shipper  review.  Therefore,  we  are 
preliminarily  rescinding  this  review 
with  respect  to  Zhangzhou  Jingxiang. 

In  addition,  we  are  preliminarily 
rescinding  the  administrative  review 
with  respect  to  Shenzhen  Qunxingyuan 
because  we  find  that  it  did  not  have  a 
bona  fide  sale  during  the  POR,  as 
required  by  19  CFR  351.214(b)(2)(iv)(C). 
based  on  the  totality  of  the  facts  on  the 
record.  Specifically,  we  find  that  the 
price  of  its  single  reported  sale  was 
aberrationally  high  relative  to  the 
average  unit  value  of  all  comparable 
canned  mushroom  imports  from  the     , 
PRC  during  the  POR  and  during  the 
month  in  which  the  sale  was  made. 
Moreover,  we  find  that  the  price  for  the 
can  size  included  in  this  sale  was  not 
within  the  reasonable  range  of  prices 
charged  by  other  PRC  exporters  under 
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review  for  the  comparable  goods  sold 
during  the  POR. 

We  also  find  that  the  quantity  of  the 
sale  was  abnormally  low  when 
compared  to  the  average  size  of  , 
shipments  of  comparable  goods  during 
the  month  in  which  the  sale  was  made 
and  to  the  range  of  shipment  sizes  of 
other  PRC  exporters  under  review  for 
comparable  merchandise.  In  addition, 
because  Shenzhen  Qunxingyuan  had  no 
other  sales  of  any  merchandise,  subject 
or  non-subject,  during  or  after  the  POR 
and  therefore,  apparently,  had  no 
commercial  income  during  this  period, 
we  believe  the  legitimacy  of  this 
company  as  a  viable  commercial  entity 
is  called  into  question.  In  addition,  the 
conflicting  information  we  obtained 
regarding  the  address  of  its  U.S. 
customer  and  other  information 
regarding  another  respondent  relating  to 
this  customer's  reported  address,  leads 
us  to  question  the  legitimacy  of  the  U.S. 
customer,  and  as  a  result,  the  bona  fides 
of  the  reported  sale  itself.  For  all  of 
these  reasons,  the  Department 
preliminarily  finds  Shenzhen 
Qunxingyuan's  sole  U.S.  sale  diuing  the 
POR  was  not  a  bona  fide  commercial 
transaction.  (See  February  28,  2003, 
memorandiun  from  Office  Director  to 
the  Acting  Deputy  Assistant  Secretary 
for  further  discussion.) 

Relationship  Between  Two 
Respondents 

Two  respondents  in  this  review, 
Gerber  and  Green  Fresh,  revealed  to  the 
Department  oh  the  record  that  they  had 
a  business  relationship  diuing  the  POR. 
The  Department  finds  that  this 
relationship  resulted  in  evasion  of 
antidumping  cash  deposits  during  the 
POR.  [See  February  28,  2003, 
memorandum  from  Office  Director  to 
the  Acting  Deputy  Assistant  Secretary 
for  further  discussion.) 

As  stated  in  Tung  Mung  Development 
v.  United  States.  219  F.  Supp.  2d  1333  " 
(Crr  August  22,  2002).  appeal  entered 
("TungKfungv.  United  States"),  the 
Department  has  a  duty  to  apply  its  law 
in  a  manner  as  to  prevent  the  evasion 
of  antidumping  duties:  "The  ITA  has 
been  vested  with  authority  to  administer 
the  antidumping  laws  in  accordance 
with  the  legislative  intent.  To  this  end, 
the  ITA  has  a  certain  amount  of 
discretion  [to  act]  *  *  *  vdth  the 
purpose  in  mind  of  preventing  the 
intentional  evasion  or  circumvention  of 
the  antidumping  duty  law.  Mitsubishi 
Elec.  Corp.  v.  United  States,  12  G.I.T. 
1025, 1046, 700  F.  Supp.  538,  555 
(1988).  aff  d  898  F.2d  1577  (Fed.  Cir. 
1990)."  The  Department  has 
preliminarily  calculated  an  individual 
margin  for  each  of  these  respondents 


based  on  the  data  reported  by  each  of 
them,  adjusted  to  reflect  verification 
findings,  which  it  will  also  use  to 
calciUate  importer-specific  assessment 
rates.  However,  because  the  Department 
is  concerned  that  antidumping  duty 
cash  deposits  may  be  evaded  again  in 
subsequent  PDRs,  as  they  were  in  this 
POR,  die  Department  has  deterfliihed  it 
appropriate  to  assign  to  each  of  these 
respondents  for  future  cash  deposit 
purposes  the  higher  of  the  rates 
calcidated  for  each  of  them  in  this 
review. 

Facts  Available 

For  the  reasons  stated  below,  we  have 
preliminarily  applied  partial  adverse 
facts  available  to  Shenxian  Dongxing. 

Section  776(a)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested  (subject  to 
sections  782(c)(1)  and  782(e)  of  the  Act), 
significantly  impedes  a  proceeding 
imder  the  antidumping  statute,  or 
provides  information  which  cannot  be 
verified,  the  Department  shall  use, 
subject  to  section  782(d)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination. 

m  this  review,  the  Department  issued 
Shenxian  Dongxing  a  supplemental 
questionnaire,  requesting  it  to  address 
discrepancies  in  data  provided  in  its 
original  questionnaire  response  and  to 
provide  secondary  worksheets  which 
demonstrated  how  it  derived  the 
numerical  data  contained  in  its 
response.  As  a  result  of  conducting 
verification  of  the  data  submitted  by 
Shenxian  Dongxing,  we  discovered  at 
verification  that  Shen;fl^  Dongxing 
provided  the  Department  with 
erroneous  quantity  (i.e.,  drained  weight 
and  packed  weight)  data  for  all  of  its 
U.S.  sales  during  the  POR  which  were 
reported  in  its  U.S.  sales  listing 
contained  in  its  Section  C  response.  At  • 
verification,  Shenxian  Dongxing 
acknowledged  these  errors  and 
explained  that  they  were  data 
processing  errors.  (See  Shenxian 
Dongxing  Verification  Report  at  3,  and 
15  through  17.) 

The  sales  and  packed  quantity  figures 
reported  for  each  U.S.  sale  are  derived 
fit)m  data  contained  in  the  sales  invoice 
(i.e.,  number  of  cartons,  number  of  cans, 
and  per-unit  drained  weight)  and 
pacldng  list  (e.g.,  net  per-unit  weight). 
The  sales  quantity  data  is  critical  for 
purposes  of  calculating  the  weighted- 
average  dumping  margin,  and  the 
packed  weight  quantity  is  important  for 
purposes  of  calculating  the  respondent's 
U.S.  movement  expenses  (which  are 


deducted  from  the  U.S.  price  for  margin 
calculation  purposes).  While  the 
erroneous  quantity  figures  at  issue 
cannot  be  fixed  using  accurate,  verified 
information  on  the  record,  the  U.S.  gross 
imit  price  data  reported  by  this 
respondent  is  reliable  and  can  be  used 
for  piuposes  of  calculating  sales-specific 
margins  for  the  respondent. 
Furthermore,  the  errors  at  issue  are 
isolated  in  natiu^  and  not  so  egregious 
that  the  Department  is  unable  to  use  the 
rest  of  Shenxian  Dongxing's  reported 
U.S.  saies  data,  after  adjustments  per 
v«ification  findings,  for  purposes  of 
calculating  a  margin.  However^^to  do  so, 
we  must  resort  to  facts  available  because 
we  are  unable  to  calculate  a  weighted- 
average  margin  by  using  this  data.  We 
therefore  find  that,  piffsuant  to  section 
776(a)(2)(D)  of  the  Act,  the  use  of  facts 
available  is  warranted  in  this  segment  of 
the  proceeding  with  respect  to  Shenxian 
Dongxing. 

Section  776(b)  of  the  Act  provides 
that,  if  the  Department  finds  that  an 
interested  party  "has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information," 
the  Department  may  use  information 
that  is  adverse  ta  the  interests  of  that 
party  as  facts  otherwise  available. 
Section  776(b)  of  the  Act  further 
provides  that,  in  selecting  irom  among 
the  facts  available,  the  Department  may 
employ  adverse  inferences  against  an 
interested  party  if  that  party  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  also  "Statement  of 
Administrative  Action"  accompanying 
the  URAA,  H.  Rep.  No.  103-316,  870 
(1994)  ("SAA").  As  stated  above, 
Shenxian  Dongxing  had  the  ability  to 
report  accurate  quantity  information  for 
each  of  its  U.S.  sales  reported  in  its 
response,  and  it  admitted  that  it  failed  * 
to  do  so.  We  therefore  find  that 
Shenxian  Dongxing  failed  to  cooperate 
to  the  best  of  its  ability  in  this  segment 
of  the  proceeding.  As  a  result,  pursuant 
to  section  776(b)  of  the  Act,  we  have 
made  an  adverse  inference  with  respect 
to  Shenxian  Dongxine. 

In  this  segment  of  the  proceeding,  in 
accordance  v^th  Department  praiitice 
(see,  e.g..  Brake  Rotors  from  the  People's 
Republic  of  China:  Preliminary  Results 
and  Preliminary  Partial  Rescission  of 
the  Fifth  Antidumping  Duty 
Administrative  Review  and  Preliminary 
Results  of  the  Seventh  New  Shipper 
Review,  68  FR  1031,  1033  (January  8, 
2003)),  as  adverse  facts  available,  we 
have  assigned  to  exports  of  the  subject 
merchandise  by  Shenxian  Dongxing  a 
rate  of  68.45  percent,  which  is  the 
highest  rate  calculated  for  any  of  its  U.S. 
sales  transactions.  The  Department's 
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practice  when  selecting  an  adverse  rate 
from  among  the  possible  sources  of 
information  is  to  ensure  that  the  margin 
is  sufficiently  adverse  "as  to  effectuate 
the  purpose  of  the  facts  available  rule  to 
induce  a  respondent  to  provide  the 
Department  with  complete  and  accurate 
information  in  a  timely  manner."  (See 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Static  Jiandom  Access 
Memory  Semiconductors  from  Taiwan, 
63  FR  8909.  8932,  (February  23,  1998). 
We  believe  that  the  rate  assigned  is 
appropriate  in  this  regard.  Fiulhennore, 
we  are  not  applying  total  adverse  facts 
available  because,  pursuant  to  section 
782(e)  of  the  Act.  we  believe  that  we 
may  derive  from  the  record  sufficient 
information  to  calculate  an  appropriate 
adverse  facts  available  margin.  Thus,  we 
are  applying  as  partial  adverse  facts 
available,  a  rate  of  68.45  percent  to 
Shenxian  Dongxing. 

Separate  Rates 

In  proceedings  involving  NME     . 
countries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidumping 
duty  deposit  rate  (i.e.,  a  PRC-wide  rate). 
One  respondent  in  these  reviews, 
Gerber,  is  wholly  owned  by  persons 
located  outside  the  PRC.  Thus,  for 
Gerber,  because  we  have  no  evidence 
indicating  that  it  is  under  the  control  of 
the  PRC  government,  a  separate  rates 
analysis  is  not  necessary  to  determine 
whether  it  is  independent  from 
government  control.  (See  Brake  Rotors 
from  the  People's  Republic  of  China: 
Final  Results  and  Partial' Rescission  of 
Fifth  New  Shipper  Review,  66  FR  44331 
(August  23,  2001),  which  cites  to  Brake 
Rotors  from  the  People's  Republic  of 
China:  Preliminary  Results  and  Partial 
Rescission  of  the  Fifth  New  Shipper 
Review  and  Rescission  of  the  Third 
Antidumping  Duty  Administrative 
Review,  66  FR  29080  (May  29,  2001) 
(where  the  respondent  was  wholly 
owned  by  a  U.S.  registered  company); 
Brake  Rotors  from  the  People's  Republic 
of  China:  Final  Results  and  Partial 
Rescission  of  Fourth  New  Shipper 
Review  and  Rescission  of  Third 
Antidumping  Duty  Administrative 
Revjevv,  66  FR  27063  (May  16,  2001). 
which  cites  to  Brake  Rotors  from  the 
People's  Republic  of  China:  Preliminary 
Results  and  Partial  Rescission  of  the 
Fourth  New  Shipper  Review  and 
Rescission  of  the  Third  Antidumping 
Duty  Administrative  Review,  66  FR 
1303,  1306  (January  8.2001)  (where  the 
respondent  was  wholly  owned  by  a 
company  located  in  Hong  Kong);  Notice 
of  Final  Determination  of  Sales  at  Less 
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Than  Fair  Value:  Creatine  Monohydrate 
from  the  People's  Republic  of  China,  64 
FR  71104,  71105  (December  20, 1999) 
(where  the  respondent  was  wholly 
owned  by  persons  located  in  Hong 
Kong).) 

Three  respondents.  Green  Fresh, 
Guangxi  Yulin,  and  Shenxian  Dongxing 
are  joint  ventures  of  PRC  entities.  The 
other  respondent,  Shantou  Hongda,  is 
owned  by  all  of  the  people.  Thus,  a 
separate-rates  analysis  is  necessary  to 
determine  whether  each  of  these  four 
exporters  is  independent  from 
government  control.  (See  Notice  of  Final 
Deterrhination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China  ("Bicycles"),  61^ 
56570  (April  30,  1996).)  To  establish 
whether  a  firm  is  sufficiently 
independent  in  its-  export  activities  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  utilizes  a 
test  arising  from  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China,  56  FR  20588  (May  6, 
1991)  ("Sparklers"),  and  amplified  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  ("Silicon 
Carbide").  Under  the  separate-rates 
criteria,  theDepartment  assigns  separate 
rates  in  NME  cases  only  if  the 
respondent  can  demonstrate  the  absence 
of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1.  De  Jure  Control 

Green  Fresh,  Guangxi  Yulin,  Shantou 
Hongda,  and  Shenxian  Dongxing  have 
placed  on  the  administrative  record  the 
following  document  to  demonstrate 
absence  of  de  jure  control:  the  1994 
"Foreign  Trade  Law  of  the  People's 
Republic  of  China."  In  other  cases 
involving  products  from  the  PRC, 
respondents  have  submitted  the 
following  additional  documents  to 
demonstrate  absence  of  de  jure  control, 
and  the  Department  has  placed  these 
additional  documents  on  the  record  as 
well:  the  "Law  of  the  People's  Republic 
of  China  on  Industrial  Enterprises 
Owned  by  the  Whole  People,"  adopted 
on  April  13, 1988  ("the  Industrial 
Enterprises  Law");  "The  Enterprise 
Legal  Person  Registration 
Administrative  Regulations," 
promulgated  on  June  13,  1988;  the  1990 
"Regulation  Governing  Rural 
Collectively-Owned  Enterprises  of 
PRC";  and  the  1992  "Regulations  for 
Transformation  of  Operational 
Mechanisms  of  State-Owned  Industrial 
Enterprises"  ("Business  Operation 
Provisions").  (See  February  28,  2003, 


memorandum  to  the  file  which  places 
the  above-referenced  laws  on  the  record 
of  this  proceeding.) 

As  in  prior  cases,  we  have  analyzed 
these  laws  andJiave  found  them  to 
establish  sufficiently  an  absence  of  de 
jure  control  of  joint  ventures  and 
companies  owned  by  "all  of  the  people" 
absent  proof  on  the  record  to  the 
contrary.  (See.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Furfuryl  Alcohol  From  the  People's 
Republic  of  China  ("Furfuryl  Alpohol") 
60  FR  22544  (May  8, 1995),  and    ' 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  With 
Rollers  From  the  People's  Republic  of 
China,  60  FR  29571  (June  5.  1995).) 

2.  De  Facto  Control 

As  stated  in  previous  cases,  there  is^ 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  (See  Silicon  Carbide,  59  FR  at 
22587,  and  Furfuryl  Alcohol,  60  FR  at 
22544.)  Therefore,  the  Department  has  . 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining  ' 
whether  th&  respondents  are,  in  fact, 
subject  to  a  degree  of  govenunental 
control  which  would  preclude  the 
Department  from  assigning  separate 
rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to  the  approval  of, 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses.  (See  Silicon  Carbide,  59  at  22587 
and  Furfuryl  Alcohol,  60  FR  at  22545;) 

Green  Fresh,  Guangxi  Yulin,  Shantou 
Hongda,  and  Shenxian  Dongxing  each 
has  asserted  the  following:  (1)  Each 
establishes  its  own  export  prices;  (2) 
each  negotiates  contracts  without 
guidance  from  any  governmental 
entities  or  organizations;  (3)  each  makes 
its  own  personnel  decisions;  and  (4) 
each  retains  the  proceeds  of  its  export 
sales,  uses  profits  according  to  its 
'  business  needs,  and  has  the  authority  to 
sell  its  assets  and  to  obtain  loans. 
Additionally,  each  respondent's 
questionnaire  responses  indicate  that  its 


pricing  during  the  POR  does  not  suggest 
coordination  among  exporters.  Based  on 
our  verification  findings,  there  is  a 
sufficient  basis  to  preliminarily 
determine  that  each  of  these 
respondents  has  demonstrated  a  de 
facto  absence  of  government  control  of 
its  export  functions  and  is  entitled  to  a 
separate  rate.  Consequently,  ^ffe  have 
preliminarily  determined  that  each  of 
these  respondents  has  met  the  criteria 
for  the  application  of  separate  rates. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  each  respondent 
to  the  United  States  were  made  at  less- 
than-fair-value  ("LTFV"),  we  compared 
the  export  price  to  the  normal  value,  as 
described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice, 
below. 

Export  Price 

We  used  export  price  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  sold  by  the  exporter  outside  the 
United  States  directly  to  an  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  constructed  export 
price  was  not  otherwise  indicated.  We 
made  the  following  company-specific 
adjustments: 

A.  Gerber 

For  Gerber.  we  calculated  export  price 
based  on  packed,  delivered  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight  and 
international  freight  (which  included 
ocean  freight),  foreign  and  U.S. 
brokerage  and  handling  expenses,  and 
U.S.  duty  expenses  in  accordance  with 
section  772(c)  of  the  Act.  Because 
foreign  inland  freight,  foreign  brokerage, 
and  handling  charges  were  provided  by 
PRC  service  providers  or  paid  for  in 
reiuninbi,  we  based  these  charges  on 
siuTogate  rates  from  India.  (See 
"Surrogate  Country"  section  below  for 
further  discussion  of  our  surrogate 
country  selection).  To  value  foreign 
inland  trucking  charges,  we  used  a 
November  1999  average  truck  freight 
•  value  based  on  price  quotes  from  Indian 
trucking  companies.  (See  Brake  Rotors 
from  the  People's  Republic  of  China: 
Preliminary  Results  and  Preliminary 
Partial  Rescission  of  Fifth  Antidumping 
Duty  Administrative  Review  and 
J'reliminary  Results  of  the  Seventh  New 
Shipper  Review.  68  FR  1031,  1035 
(January  8,  2003).)  To  value  foreign 
brokerage  and  handling  expenses,  we 
relied  on  public  information  reported  in 
the  199^1999  antidumping  duty 


administrative  and  new  shipper  reviews 
of  stainless  steel  bar  frorr;  India.  Because 
international  freight  for  all  U.S.  sales 
was  provided  by  a  market-economy 
service  provider  and  paid  for  in  U.S. ' 
dollars,  we  used  the  data  reported  by 
Gerber  for  this  charge,  adjusted  to  reflect 
verification  findings.  Also,  as  a  result  of 
oiu  verification  findings,  we  revised  the 
reported  U.S.  brokerage  and  handling 
expenses,  and  added  an  amount  for 
harbor  maintenance  fees  and 
merchandise  processing  fees  to  the 
reported  U.S.  duty  expense  amounts. 
(See  Gerber  Verification  Report  at  3,  and 
11-15.) 

B.  Green  Fresh  \ 

For  Green  Fresh,  we  calculated  export 
price  based  on  packed,  CNF  foreign  port 
prices  to  the  first  unaffiliated  purchaser 
in  the  United  States.  Where  appropriate, 
we  made  deductions  from  the  starting 
price  (gross  unit  price)  for  foreign 
inland  freight,  brokerage,  and  handling 
charges  in  the  PRC,  and  international 
height  in  accordance  with  section 
772(c)  of  the  Act.  (See  discussion  above 
for  further  details.)  Because  foreign 
inland  freight,  foreign  brokerage,  and 
handling  charges  were  provided  by  PRC 
service  providers  or  paid  for  in  a 
renminbi,  we  based  those  charges  on 
surrogate  rates  from  India.  Because 
international  freight  for  all  U.S.  sales 
was  provided  by  a  market-economy  ■ 
service  provider  and  paid  for  in  U.S. 
dollars,  we  used  Green  Fresh's  reported 
data  for  this  charge.  Based  on  our 
verification  findings,  we  revised  the 
reported  distance  from  Green  Fresh's 
supplier  factory,  Zhangzhou  Longhai  Lu 
Bao  Food  Co.,  Ltd.  ("Lu  Bao").  to  the 
port  of  exportation.  (See  Green  Fresh 
Verification  Report  at  13.) 

C.  Guangxi  Yulin 

For  Guangxi  Yulin,  we  calculated 
export  price  based  on  packed,  FOB 
foreign  port  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  wte.made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight, 
brokerage,  and  handling  charges  in 
accordance  with  section  772(c)  of  the 
Act.  Because  foreign  inland  freight, 
brokerage  and,  handling  charges  were 
provided  by  PRC  service  providers  or 
paid  for  in  reiuninbi.  we  based  these 
charges  on  surrogate  rates  from  India. 
(See  discussion  above  for  further 
details.)  Based  on  our  verification    . 
findings,  we  revised  the  reported 
distance  from  Yulin  to  the  port  of 
exportation  and  the  per-unit  packed 
weight  amoimt  used  to  calculate  foreign 
inland  freight  and  brokerage  and 


handling  charges.  (See  Guangxi  Yulin 
Verification  Report  at  11,  12.) 

D.  Shantou  Hongda 

For  Shantou  Hongda,  we  calculated 
export  price  ba§ed  on  packed,  FOB 
foreign  port  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made  • 
deductions  from  the  starting  price  (gross 
imit  price)  fbr  foreign  inland  freight, 
brokerage,  and  handling  expenses  in 
^cordance  with  section  772(c)  of  the 
Act.  Because  foreign  inland  freight, 
brokerage,  and-handling  charges  were 
provided  by  PRC  service  providers  or 
paid  for'.in  renminbi,  we  based  these  > 
charges  on  surrogate  rates  from  India. 
(See  discussion  above  for  further - 
details.)  Because  Shantou  Hongda\  • 
reported  its  U.S.  price%net  of  ocean 
freight  (which  was  separately  invoiced . 
and  paid  in  full  by  its  U.S.  customers),' 
we  did  not  deduct  an  amount  for  this 
expense  from  the  starting  price.  Based 
on  oiu' verification  findings,  we  revised 
(1)  the  gross  unit  prices  reported  for 
certain  transactions  as  explained  iurther 
below;  (2)  the  reported  distance  from 
ShaAtou  Hongda's  supplier  factory,  Lixi 
Cannery  ("Lixi"),  to  the  port  of 
exportation;  and  (3)  the  reported  per- 
unit  packed  weight  based  on  data 
contained  in  the  Shantou  Hongda's 
response. 

Our  verification  findings  revealed  that 
the  gross  imit  prices  reported  for 
numerous  sales  examined  at  verification 
(i.e.,  15  of  43  examined  sales 
obsen^ations)  were  incorrect.  Therefore, 
we  corrected  these  prices  to  reflect  the 
actual  prices  verified.  In  so  doing,  we 
found  that  certain  prices  were  under-   ' 
reported  and  other  prices  were  over- 
reported.  Because  Shantou  Hongda  did 
not  explain  at  verification  the  nature  of 
these  price  reporting  errors,  and  given 
the  number  of  transactions  in  our 
verification  sample  we  found  to  be 
affected  by  price  reporting  errors,  we 
determined  that  it  is  appropriate, 
piusuant  to  section  776(a)(2)(D)  of  the 
Act.  to  apply  facts  available  to  the  prices 
of  the  remaining  U.S.  transactions. 
Without  reliable  price  information  on 
the  record,  the  Department  cannot 
accurately  calculate  an  antidumping 
rate  for  Shantou  Hongda.  Thus,  the 
Department  must  apply  facts  available. 
Because  Shantou  Hongda  did  not 
provide  the  Department  with  an 
acciuate  list  of  U.S.  prices,  it  did  not 
cooperate  to  the  best  of  its  ability  in 
responding  to  the  Department's  request 
for  information.  Thus,  pursuant  to 
776(b)  of  the  Act.  the  Department  is 
instructed  to  apply  an  inference  which 
is  adverse  to  the  uncooperative  party. 
Accordingly,  as  partial  adverse  facts 
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available,  we  have  adjusted  the  reported 
U.S.  gross  prices  of  the  sales  we  did  not 
examine  at  verification  by  deducting  an 
amount  equal  to  the  weighted-average 
difference  between  the  over-reported 
and  actual  prices  for  the  sales  we  did 
examine  at  verification.  (See  Shantou 
Hongda  Verification  Report  at  13,  15.) 

E.  Shenxian  Dongxing 

For  Shenxian  Dongxing,  we 
calculated  export  price  based  on 
packed,  FOB  foreign  port  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight, 
brokerage,  and  handling  expenses  in 
accordance  with  section  772(c)  of  the 
Act.  Because  foreign  inland  freight, 
brokerage,  and  handling  expenses  were 
provided  by  PRC  service  providers  or 
paid  for  in  renminbi,  we  based  these 
charges  on  surrogate  rates  from  India. 
(See  discussion  above  for  further 
details.)  Because  Shenxian  Dongxing 
reported  its  U.S.  prices  net  of  ocean 
freight  (which  was  separately  invoiced 
and  paid  in  full  by  its  U.S.  customers), 
we  did  not  deduct  an  amount  for  this 
expense  from  the  starting  price.  Based 
on  our  verification  findings,  we  revised 
(1)  the  gross  unit  prices  reported  for 
certain  U.S.  sales  transactions;  and  (2) 
the  reported  per-unit  packed  weight 
based  on  data  contained  in  the  record. 
(See  Shenxian  Dongxing  Verification 
Report  at  14-17.)  The  error  in  the 
reported  per-unit  packed  weight  for 
each  U.S.  sales  transaction  was  a  result 
of  inaccurate  application  of  Shenxian 
Dongxing's  packed  weight  calculation 
methodology.  As  stated  in  the  "Facts 
Available"  section  above,  without 
reliable  packing  weight  information  on 
the  record,  the  Department  cannot 
accurately  calculate  actual  U.S. 
movement  expenses  for  each  reported 
U.S.  sales  transaction.  Thus,  the 
Department,  pursuant  to  section 
776(a)(2)(D)  of  the  Act,  must  apply  facts 
available.  Because  Shenxian  Dongxing 
did  not  provide  the  Department  with 
accurate  per-unit  packed  weights  for 
each  of  its  U.S.  sales,  it  did  not 
cooperate  to  the  best  of  its  ability  in 
responding  to  the  Department's  request 
for  information.  Thus,  pursuant  to 
776(b)  of  the  Act,  the  Department  is 
instructed  to  apply  an  inference  which 
is  adverse  to  the  uncooperative  party. 
Accordingly,  as  partial  adverse  facts 
available,  we  have  used  the  highest 
reported  per-unit  packed  weight  figure 
reported  for  Shenxian  Dongxing's 
Sfnallest  can  size  to  calculate  the  U.S. 
movement  expenses  for  all  its  sales  of 
the  subject  merchandise  .  (See  Shenxian 


Dongxing  Verification  Report  at  14 
through  17.) 

Normal  Value 

A.  Non-Market  Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  (See  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  From  the 
People's  Republic  of  China:  Preliminary 
Results  2001-2002  Administrative 
Review  and  Partial  Rescission  of 
Review,  68  FR  7500  (February  14, 
2003).)  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment.  Accordingly,  we  calculated 
normal  value  in  accordance  with  section 
773(c)  of  the  Act,  which  applies  to  NME 
countries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  an  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  India  is  among  the 
countries  comparable  to  the  PRC  in 
terms  of  overall  economic  development. 
(See  April  30,  2002,  Memorandum  from 
the  Office  of  Policy  to  the  Team  Leader.) 
In  addition,  based  on  publicly  available 
information  placed  on  the  record,  India 
is  a  significant  producer  of  the  subject 
merchandise.  Accordingly,  we  selected 
India  as  the  siirrogate  country  for 
purposes  of  valuing  the  factors  of 
production  because  it  meets  the 
Department's  criteria  for  surrogate 
country  selection. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  normal  value 
based  on  the  factors  of  production 
which  included,  but  were  not  limited  to: 
(A)  Hours  of  labor  requfred;  (B) 
quantities  of  raw  materials  employed; 
(C)  amounts  of  energy  and  other  utilities 
consimied;  and  (D)  representative 
capital  costs,  including  depreciation. 
We  used  the  factors  reported  by  the  five 
respondents  which  produced  the  subject 
merchandise  they  exported  to  the 
United  States  during  the  POR.  To 
calculate  normal  value,  we  multiplied 
the  reported  unit  factor  quantities  by 
publicly  available  Indian  values. 


Certain  respondents  failed  to  provide 
the  Department  with  requested 
information.  Gerber  purchased  its  cow 
manure  and  straw  from  multiple 
suppliers,  but  did  not  report  a  weighted- 
average  distance  for  those  two  inputs 
although  such  information  was 
expressly  requested  by  the  Depeutment. 
Green  Fresh  purchased  its  labels  from 
multiple  suppliers,  but  failed  to  report 
a  weighted-average  distance  for  those 
labels,  again,  despite  the  Department's 
request  for  such  information.  For  certain 
inputs  (i.e.,  salt  and  brined  mushrooms), 
Shantou  Hongda  made  errors  in 
reporting  the  total  consumption  of  these 
inputs  and  failed  to  state  any  reason  for 
those  errors.  In  addition,  Shantou 
Hongda  did  not  report  the  distance  for 
brined  and  fresh  mushrooms  which  it 
purchased  from  suppliers  during  the 
POR. 

In  each  of  these  instances,  the 
respondent  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information,  or  to 
explain  the  reason  for  the  missing 
information,  within  the  meaning  of 
section  776(b)  of  the  Act.  Without  the 
requested  information,  the  Department 
must  use  facts  available  on  the  record, 
pursuant  to  section  776(a)(2)(D)  of  the 
Act.  Because  the  Department  finds  that 
these  parties  did  not  act  to  the  best  of 
their  abilities  in  providing  us  with  the 
necessary  information,  section  776(b)  of 
the  Act  directs  us  to  apply  an  adverse 
inference  in  these  reviews.  Accordingly, 
for  Gerber,  we  have  used  the  furthest 
distance  reported  for  any  supplier  of 
cow  manure  and  straw  to  value  freight 
for  these  inputs,  respectively.  For  Green 
Fresh,  we  used  the  furthest  distance 
reported  for  labels  to  value  freight.  For 
Shantou  Hongda,  we  increased  the 
reported  per-unit  factor  amounts  for 
brined  mushrooms  and  salt  by  the 
percentage  difference  between  the 
reported  and  verified  consumption 
amounts  for  each  input.  In  addition,  we 
have  used  the  furthest  distance  reported 
for  any  of  its  suppliers  of  brined/ fresh 
mushrooms  to  value  freight. 

Based  on  our  verification  findings  at 
Gerber,  we  also  revised  the  following 
data  in  Gerber's  response:  (1)  The 
reported  per-unit  can,  lid,  label,  and 
processing  labor  amoimt  for  4-oimce 
cans;  (2)  the  reported  per-imit  lid  and 
processing  labor  amoimt  for  68-oimce 
cans;  and  (3)  the  distances  from  Gerber 
to  its  coal  supplier.  In  addition,  we 
valued  the  freight  for  salt  and  citric 
based  on  the  supplier  distances  we 
obtained  for  those  inputs  at  verification. 
(See  Gerber  Verification  Report  at  20, 
22,  and  24,  and  February  28,  2003, 
Memorandum  from  Case  Analyst  to  the 
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File  re:  Calculation  Memorandum  for 
the  Preliminary  Results.) 

Based  on  our  verification  findings  at 
Green  Fresh,  we  also  revised  the 
following  data  in  Green  Fresh's 
response:  (1)  The  reported  per-unit  fresh 
mushroom,  coal  (used  for  growing 
mushrooms),  salt,  and  processing  labor 
amounts  for  all  can  sizes;  (2)  the  per- 
imit  amounts  for  four  materials  reported 
for  one  canned  mushroom  product  code; 
and  (3)  the  per-unit  amounts  for  two 
materials  reported  for  another  canned 
mushroom  product  code.  (See  Green 
Fresh  Verification  Report  at  3,  20,  and 
23,  and  February  28,  2003, 
Memorandum  from  Case  Analyst  to  the 
File  re:  Calculation  Memorandum  for 
the  Preliminary  Results.) 

Based  on  our  verification  findings  at 
Shantou  Hongda,  yve  also  revised  the 
following  data  in  Shantou  Hongda's 
response:  (1)  The  salt,  straw,  and  labor 
factors  used  to  preserve  the  mushrooms 
at  the  farm;  (2)  the  reported  per-unit 
coal  amount  for  4,8,  and  16-ounce  cans; 
(3)  the  reported  per-imit  label  and  can/ 
lid  amounts  for  16-ounce  cans;  and  (4) 
the  distances  from  Shantou  Hongda's 
supplier,  Lixi,  to  its  suppliers  for  coal, 
spawn,  citric  acid,  and  labels.  (See 
Shantou  Hongda  Verification  Report  at 
7-13,  and  February  28,  2003, 
Memorandum  from  Case  Analyst  to  the 
File  re:  Calculation  Memorandum  for 
the  Preliminary  Results.) 

Based  on  our  verification  findings  at 
Guangxi  Yulin,  we  revised  the  following 
data  in  Guangxi  Yulin's  response:  (1) 
The  reported  per-unit  factor  amounts  for 
all  material,  energy,  and  labor  inputs 
based  on  revisions  to  the  total  POR 
mushroom  production  quantity  figure;"' 
and  (2)  the  distances  from  Guangxi 
Yulin  to  its  coal,  tin  plate,  citric  acid, 
salt,  label  suppliers.  (See  Guangxi  Yulin 
Verification  Report  at  1, 11,  and  26,  and 
February  28,  2003,  Memorandum  from 
Case  Analyst  to  the  File  re:  Calculation 
Memorandum  for  the  Preliminary 
Results.) 

Based  on  our  verification  findings  at 
Shenxian  Dongxing,  we  also  revised  the 
following  data  in  Shenxian  Dongxing's 
response:  (1)  The  reported  per-unit 
potassium  super,  calcium  carbonate, 
electricity,  direct  and  packing  labor 
amounts  for  all  can  sizes;  (2)  the 
reported  per-unit  copper  wire  amounts 
for  4-  and  16-oulice  cans;  (3)  the 
reported  per-unit  tin  plate  amount  for  8- 
ounce  cans;  (4)  the  reported  per-imit 
copper  wire,  tin  plate,  and  glue  amounts 
for  62-  and  68-ounc6  cans;  (5)  the 


^In  order  to  derive  the  per-unit  consumption 
amount  for  each  factor  of  production  as  reported  in 
the  Section  D  response,  the  respondent  divided  the 
total  POR  factor  consumption  of  that  input  over  the 
total  POR  production  weight. 


reported  per-unit  label  amounts  for  4- 
and  68-ounce  cans;  (6)  the  distances 
from  Shenxian  Dongxing  to  10  of  its 
suppliers  situated  in  three  locations. 
(See  Shenxian  Dongxing  Verification 
Report  at  21-23  and  25-26,  and 
February  28,  2003,  Memorandum  from 
Case  Analyst  to  the  File  re:  Calculation 
Memorandum  for  the  Preliminary 
Results.) 

The  Department's  selection  of  the 
surrogate  values  applied  in  this 
determination  was  based  on  the  quality, 
specificity,  and  contemporaneity  of  the 
data.  As  appropriate,  we  adjusted  input 
prices  to  make  them  delivered  prices. 
For  those  values  not  contemporaneous 
with  the  POR  and  quoted  in  a  foreign 
currency  or  in  U.S.  dollars,  we  adjusted 
for  inflation  using  wholesale  price 
indices  ("WPIs")  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 

To  value  fresh  mushrooms,  we  used 
an  average  price  based  on  data 
contained  in  the  2000-2001  financial 
report  of  Premier  Explosives  Ltd. 
("Premier").  For  those  respondents 
which  purchased  brined  mushrooms, 
we  also  used  the  fresh  mushroom  price 
to  value  brined  mushrooms  because  we 
were  unable  to  obtain  publicly  available 
information  which  contained  a  price  for 
brined  mushrooms. 

To  value  manure,  spawn,  and  straw, 
we  used  an  average  price- based  on  data 
contained  in  the  2000-2001  financial 
report  of  Flex  Foods  Ltd.  ("Flex  Foods") 
and  the  2001-2002  financial  report  of 
Agro  Dutch  Foods,  Ltd.  ("Agro  Dutch") 
(i.e.,  two  Indian  producers  of  the  subject 
merchandise).  For  those  respondents 
which  used  mother  spawn,  we  also  used 
the  average  spawn  price  to  value  mother 
spawn  because  we  were  unable  to 
obtain  publicly  available  information 
which  contained  a  price  for  mother 
spawn.  To  value  grain  and  super 
phosphate,  we  used  price  data 
contained  in  Flex  Foods'  2000-2001 
financial  report  because  no  such  data 
was  available  from  the  other  financial 
reports  on  the  record.  To-value  tin  cans 
'  and  lids,  we  used  price  data  from  the 
May  21,  2001,  public  version  response 
submitted  by  Agro  Dutch  in  the  2nd 
antidumping  duty  administrative  review 
of  certain  preserved  mushrooms  from 
India,  and  derived  per-unit  can-size- 
specific  prices  using  the  petitioner's 
methodology  contained  in  its  September 
6,  2002,  PAI  submission.  To  value  salt, 
we  used  price  data  contained  in  the 
1998-1999  financial  report  of  Weikfield 
Agro  Products  Ltd.  (i.e.,  another  hidian 
producer  of  the  subject  merchandise) 
because  no  such  data  was  available  from 
the  other  financial  reports  on  the  record. 
.  To  value  citric  acid,  boric  acid. 


magnesium  sulfate,  calcium  carbonate, 
and  formaldehyde,  we  used  an  average 
price  based  on  April  2001-December 
2001  data  contained  in  Monthly 
Statistics  of  the  Foreign  Trade  of  India 
["Monthly  Statistics'^ and  February 
2001-Ianuary  2002  data  contained  in 
Chemical  Weekly.  For  those  prices 
obtained  from  Chemical  Weekly,  where 
appropriate,  we  also  deducted  an 
amount  for  excise  taxes  based  on  the 
methodology  applied  to  values  from  the 
same  source  in  a  prior  review  involving 
the  subject  merchandise  from  the  PRC. 
(See  page  4  of  the  May  31.  2001, 
Preliminary  Results  Valuation 
Memorandum  for  the  Preliminary 
Results  of  New  Shipper  Review:  Certain 
Preserved  Mushrooms  from  the  People's 
Republic  of  China,  66  FR  30695  (June  7, 
2001)  which  has  been  placed  on  the 
record  of  this  proceeding.)  To  value 
calcium  phosphate,  we  used  a  December 
1999  value  from  Chemical  Market 
Reporter.  Although  the  value  from 
Chemical  Market  Reporter  was  in  U.S. 
dollars,  it  was  not  contemporaneous 
with  the  POR.  Therefore,  we  inflated 
this  value  to  the  POR  using  WPIs. 

To  value  gypsum,  we  used  an  average 
price  based  on  April  2001-December 
2001  data  contained  in  Monthly 
Statistics  .and  data  contained  in  Flex 
Foods'  2000-2001  financial  report.- To 
value  potassium  super,  we  used  an 
average  price  based  on  February  2001— 
January  2002  data  contained  in 
Chemical  Weekly.  To  value  carbamide 
{i.e.,  urea),  we  used  an  average  price 
based  dh  February  2  001 -January'  2002 
data  contained  in  Chemical  Weekly  and 
data  contained  in  Flex  Foods'  2000- 

2001  financial  report.  To  value  cotton, 
tin  plate  scrap,  copper  conducting  wire, 
and  copper  wire  scrap,  can  and  lid 
scrap,  and  coal,  we  used  April  2001- 
December  2001  average  import  values 
from  Monthly  Statistics.  W.e  also  added 
an  amount  for  loading  and  additional 
transportation  charges  associated  with 
delivering  coal  to  the  factory  based  on 
June  1999  Indian  price  data  contained 
in  the  periodical  Business  Line.  To 
value  tin  plate,  we  used  an  average  price 
based  on  April  2001-December  2001 
data  contained  in  Monthly  Statistics  and 
data  contained  in  Agro  Dutch's  2001- 

2002  financial  report. 

We  did  not  value  water  separately 
because,  consistent  with  our 
methodology  used  in  prior  reviews  of 
the  subject  merchandise,  we  believe  that 
the  costs  for  water  are  included  as 
factory  overhead  in  the  Indian  financial 
statements  used  to  calculate  factor}' 
overhead,  selling,  general,  and 
administrative  ("SG&A ')  expenses,  and 
profit.  (See  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
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of  China:  Final  Results  of  Third  New 
Shipper  Review  and  Final  Results  and 
Partial  Rescission  of  Second 
Antidumping  Duty  Administrative 
Review,  67  FR  46173  (July  12,  2002)  and 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  6.) 

To  value  electricity,  we  used  the 
2000-2001  "revised  estimate"  average 
rate  for  industrial  consumption  as 
published  in  the  Annual  Report  (2001- 
02)  on  the  Working  of  State  Electricity 
Boards  &■  Electricity  Departments  by  the 
Govenmient  of  India's  Planning 
Commission  (Power  &  Energy  Division). 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  factory  overhead,  selling, 
general,  and  administrative  ("SG&A") 
expenses,  and  profit,  we  used  the 
audited  2001-2002  financial  data  of 
Agro  Dutch  and  the  audited  2000-2001 
financial  data  of  Flex  Foods  and 
Himalya  International  Ltd.  ("Himalya"), 
all  Indian  producers  of  the  subject 
merchandise.  In  addition,  we  did  not 
use  two  other  Indian  sources  of  data:  the 
2000-2001  fiscal  data  obtained  for 
Premier  or  the  1999-2000  fiscal  data 
obtained  for  Hindustan  Lever  Limited, 
because  although  each  company 
produces  the  subject  merchandise,  the 
subject  merchandise  is  but  one  of 
several  products  which  they  produce 
and  is  not  the  major  product  produced 
by  either  company. 

Where  appropriate,  we  did  not 
include  in  the  surrogate  overhead  and 
SG&A  calculations  the  excise  duty 
amount  listed  in  the  financial  reports. 
We  made  certain  adjustments  to  the 
ratios  calculated  as  a  result  of 
reclassifying  certain  expenses  contained 
in  the  financial  reports.  For  a  further 
discussion  of  the  adjustments  made,  see 
the  Preliminary  Results  Valuation 
Memorandum. 

All  inputs  were  shipped  by  truck. 
Therefore,  to  value  PRC  inland  height, 
we  used  a  November  1999  average  truck' 
freight  value  based  on  price  quotes  from 
Indian  trucking  companies. 

In  accordance  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Sigma  Corp.  v.  United  States,  117  F. 
3d  1401  (Fed.  Cir.  1997),  we  revised  our 
methodology  for  calculating  source-to- 
factory  surrogate  freight  for  those 
material  inputs  that  are  valued  based  on 
CIFijmport  values  in  the  surrogate 
country.  Therefore,  we  have  added  to 
GIF  surrogate  values  from  India  a 
surrogate  freight  cost  using  the  shorter 
of  the  reported  distances  fi'om  either  the 
closest  PRC  port  of  importation  to  the 
factory,  or  from  the  dMnestic  supplier  to 
the  factory  on  an  input-specific  basis. 


To  value  corrugated  cartons,  labels, 
paper,  separators,  tape,  and  glue  we 
used  April  2001-December  2001 
average  import  values  from  Monthly 
Statistics. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the 
following  exporters  under  review  during 
the  period  February  1,  2001,  through 
January  31,2002: 


Manufacturer/producer/ 

Margin 

exporter 

percent 

Gert)er  Food  (Yunnan)  Co., 

Ltd       

♦46.41 

Green  Fresh  Foods 

(Zhangzhou)  Co.,  Ltd 

•46.41 

Guangxi  Yulin  Oriental  Food 

Co.,  Ltd  ("Guangxi  Yulin")  .. 

0.00 

Guangxi  Yulin  /  all  others  

198.63 

Shantou  Hopgda  Industrial 

General  Corporation  

118.51 

Shenxian  Dongxing  Foods 

Co.,  Ltd  

••68.45 

PRC-Wide  Rate 

198.63 

•The  margin  calculated  for  Gerber  is  1.17 
percent  and  that  calculated  for  Green  Fresh  is 
46.41  percent.  However,  for  cash  deposit  pur- 
poses, as  explained  above,  we  have  assigned 
to  Gert)er  and  Green  Fresh  the  higher  of  the 
rates  calculated  for  each  of  them  during  the 
FOR.  For  assessment  purposes,  we  intend  to 
calculate  importer-specific  duty  assessment 
rates  based  on  the  data  provided  by  these  two 
companies,  as  adjusted  to  reflect  verification 
findings. 

•'For  assessment  purposes,  we  intend  to 
instruct  the  Customs  Service  to  apply 
Shenxian  Dongxing's  margin  to  the  entered 
value  of  the  subject  merchandise  from 
Shenxian  Dongxing  during  the  POR,  irrespec- 
tive of  importer,  because  we  were  not  able  to 
rely  on  its  reported  quantity  amounts  in  order 
to  calculate  importer-specific  assessment  rates 
on  a  per-unit  basis,  as  indicated  in  the  "As- 
sessment Rates "  section  below.  (See  "Facts 
Available"  section  above  for  further 
discussion.) 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  this 
notice.  If  requested,  a  hearing  will  be 
held  44  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
work  day  thereafter. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is  . 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  the  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  case  briefs  and 


rebuttal  briefs.  Case  briefs  Irom 
interested  parties  may  be  submitted  not 
later  than  March  31,  2003,  pursuant  to 
19  CFR  351.309(c).  Rebuttal  briefs, 
limited  to  issues  raised  in  the  case 
briefs,  will  be  due  not  later  than  April 
7,  2003,  pursuant  to  19  CFR  35i:309(d). 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  these  administrative  and  new 
shipper  reviews,  including  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  briefs  or  at  the  hearing,  if  held, 
not  later  than  120  days  after  the  date  of 
publication  of  this  notice. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  For  assessment  purposes,  we  do 
not  have  the  actual  entered  value  for 
anyvrespondent  (with  the  exception  of 
Gerber)  for  which  we  calculated  a 
margin  because  they  are  not  the 
importers  of  record  for  the  subject 
merchandise.  For  these  respondents  for 
which  we  do  not  have  entered  value 
information,  we  intend  to  calculate 
individual  customer-specific  assessment 
rates  by  aggregating  the  dumping 
margins  calculated  for  all  of  the  U.S.  ' 
sales  examined  and  dividing  that 
amount  by  the  total  quantity  of  the  sales 
examined. 

Although  Gerber  was  the  importer  of 
record,  it  did  not  provide  entered  value 
data  for  each  of  its  reported  U.S.  sales. 
Therefore,  because  we  do  not  have 
entered  value  iriformation  for  all  of  its 
U.S.  sales,  we  will  also  calculate  for  this 
respondent  importer-specific  duty 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  margins  calculated  for  the 
examined  sales  and  dividing  this 
amount  by  the  total  entered  quantity  of 
the  sales  examined.  To  determine 
whether  the  duty  assessment  rates  were 
de  minimis  (i.e.,  less  than  0.50  percent), 
in  accordance  with  the  requirement  set 
forth  in  19  CFR  351.106(c)(2),  we  will 
calculate  importer-or  customer-specific 
ad  valorem  ratios  based  on  export 
prices. 

The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  these  reviews.  We  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
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entries  covered  by  this  review  if  any 
importer-  or  customer-specific 
assessment  rate  calculated  in  the  final 
results  of  these  reviews  is  above  de 
minimis  (i.e.,  at  or  above  0.50  percent). 
See  19  CFR  351.106(c)(1).  For  entries  of 
the  subject  merchandise  during  the  POR 
iiom  companies  not  subject  to  these 
reviews,  we  will  instruct  the  Customs 
Service  to  liquidate  them  at  the  cash 
deposit  rate  in  effect  at  the  time  of  entry. 
The  final  results  of  this  review  shall  be 
the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the  final  results 
of  these  reviews  and  for  future  deposits 
of  estimated  duties,  where  applicable. 

Cash  Deposit  Requirements 

Bonding  will  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  Guangxi  Yulin  of 
certain  preserved  mushrooms  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  the  new  shipper  review.  Furthermore, 
the  following  cash  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  the  new  shipper  review 
for  all  shipments  ft-om  Guangxi  Yulin  of 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date:  (1)  For  subject  merchandise 
manufactured  and  exported  by  Guangxi 
Yulin,  we  will  require  a  cash  deposit  at 
the  rate  established  in  the  final  results; 
and  (2)  for  subject  merchandise 
exported  by  Guangxi  Yulin  but  not 
manufactured  by  it,  the  cash  deposit 
will  be  the  PRC  countrywide  rate  (i.e., 
198.63  percent). 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  the  antidumping 
administrative  review  for  all  shipments 
of  certain  preserved  mushrooms  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  each  respondent  listed 
above  will)ie  the  rate  established  in  the 
final  results;  (2)  the  cash  deposit  rate  for 
PRC  exporters  who  received  a  separate 
rate  in  a  prior  segment  of  the  proceeding 
and  for  whom  there  was  no  request  for 
administrative  review  (e.g.,  China 
Processed  and  Raoping  Xingyu)  will 
continue  to  be  the  rate  assigned  in  that 
segment  of  the  proceeding;  (3)  the  cash 
deposit  rate  for  the  PRC  NME  entity 
•  (including  Shenzhen  Qunxingjman  and 
Zhangzhou  Jingxiang)  will  continue  to 
be  198.63  percent;  and  (4)  the  cash 
deposit  rate  for  non-PRC  exporters  of 
subject  merchandise  from  the  PRC  will 
be  the  rate  applicab^  to  the  PRC 


supplier  of  that  exporter.  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

NotiGcation  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

These  administrative  and  new  shipper 
reviews  and  notice  are  in  accordance 
with  sections  751(a)(1),  751(a)(2)(B),  and 
777(i)(l)  of  the  Act  and  19  CFR 
351.221(b). 

Dated:  February  28,  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  03-5301  Filed  3-5-03;  8:45  amf 
BILUNG  COOE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  022603D] 

Marine  Mammals;  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement  for  Issuing  Annual  Gray 
Whale  Subsistence  Quotas  to  tlie 
Makah  Indian  Tribe  for  the  years  2003 
through  2007 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement(EIS); 

request  for  written  comments. 

SUMMARY:  NMFS  announces  its 
intention  to  prepare  an  EIS,  in 
accordance  with  the  National  ■ 
Environmental  Policy  Act,  to  assess  the 
impacts  of  issuing  annual  subsistence 
quotas  for  gray  whales  to  the  Makah 
Tribe  for  the  years  2003  through  2007. 
NMFS  solicits  comments  and 
information  to  facilitate  this  analysis. 
DATES:  Comments  and  information  must 
be  postmarked  by  April  21,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Chief,  Marine  Mammal 
Division  (F/PR2),  Office  of  Protected 


Resom-ces,  National  Marine  Fisheries 
Service,  13th  Floor,  1315  East-West 
Hwy,  Silver  Spring,  MD  20910.  Please 
mark  the  outside  of  the  envelope  with 
"Comments  on  Gray  Whale  Analysis." 
Comments  will  not  be  accepted  if 
submitted  vi^  e-mail  or  internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Yates,  301-713-2322. 
SUPPLEMENTARY  INFORMATION:  At  its 
2002  annual  meeting,  the  International 
Whaling  Commission  (IWC)  approved  a 
quota  of  620  gray  whales  for  an 
aboriginal  subsistence  harvest  for  the 
years  2003  through  2007.  The  basis  for 
the  quota  was  a  joint  request  by  the 
Russian  Federation  (for  a  total  of  600 
whales)  and  the  United  States  (for  a 
total  of  20  whales).  The  subsistence  and 
ceremonial  needs  of  the  Makah  Indian 
Tribe  were  the  foundation  of  the  United 
States'  request  to  the  IWC. 

On  December  20,  2002,  the  Ninth 
Circuit  Court  of  Appeals  reversed  a 
district  court  ruling  that  upheld  NMFS' 
issuance  of  a  quota  to  the  Makah  Tribe 
to  hunt  a  limited  number  of  gray  whales 
for  aboriginal  subsistence  purposes  in 
2001  and  2002.  See  Anderson  v.  Evans, 
314  F.3d  1006  (9th  Cir.  2002).  The 
Federal  Government  is  currently^ 
considering  whether  to  request 
rehearing  of  Anderson  v.  Evans.  Subject 
to  the  outcome  of  a  possible  rehearing, 
NMFS  is  preparing  an  EIS  on  the 
issuance  of  annual  quotas  to  the  Makah 
Tribe  for  a  subsistence  hunt  on  gray 
whales  for  the  years  2003  through  2007. 
NMFS  is  evaluating  the  following  four 
alternatives: 

Alternative  1  -  Grant  the  Makah  Tribe 
a  quota  of  5  whales  per  year  over  5  years 
though  annual  quotas  with  restrictions 
that  would  allow  a  limited  hunt  on  the 
gray  whale  summer  feeding  aggregation 
and  limit  the  harvest  to  20  landed 
whales  over  5  years. 

Alternative  2  -  Grant  the  Makah  Tribe^ 
a  quota  of  5  v.  hales  per  year  over  5  yearS 
through  aimual  quotas  with  restrictions 
to  target  the  hunt  on  migrating  whales 
smd  limit  the  harvest  to  20  landed 
whajes  over  5  years. 

Alternative  3  -  Grant  the  Makah  Tribe 
a  quota  of  5  whales  per  year  over  5  years 
through  annual  quotas  without  time  or 
area  restrictions.  The  himt  would  be 
limited  to  20  landed  whales  over  5 
years. 

Alternative  4  -  (No  Action)  -  Do  not 
grant  the  Makah  Tribe  a  quota. 

Information  Solicited 

To  ensure  that  the  review  is 
comprehensive  and  based  on  the  best  ''Ji 
available  information,  NMFS  is 
soliciting  information  and  comments 
from  any  interested  party  concerning 
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the  issuance  of  annual  gray  whale 
quotas  of  5  whales  per  year  over  5  years 
to  the  Makah  Tribe  for  the  years  2003 
through  2007.  NMFS  is  particularly 
interested  in  any  new  information  on 
the  affected  environment  or 
environmental  consequences  that  has 
become  available  since  the  last  analysis 
was  completed.  It  is  requested  that  data, 
information,  and  comments  be 
accompanied  by  (1)  supporting 
documentation,  and  (2)  the  name, 
address,  andaffiliation  of  person 
submitting  data.  Following  the  issuance 
of  the  draft  EIS  NMFS  will  solicit 
additional  public  input. 

Dated:  February  28,  2003. 
Laurie  K.  Allen, 

Acting  Director.  Office  of  Protected 
Resources.National  Marine  Fisheries  Service. 
[FR  Doc.  03-5285  Filed  3-5-03;  8:45aml 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  7,  2003. 

Title,  Form  Number,  and  OMB 
Number:  Department  of  Defense  (DoD) 
Statement  of  Intent;  AMC  Form  207; 
OMB  Number  0701-0137. 

Type  o//?equesf:  Extension. 

Number  of  Respoqdents:  15. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  15. 

Average  Burden  Per  Response:  20 
hours.    . 

Annual  Burden  Hours:  300. 

Needs  and  Uses:  The  Department  of 
Defense  Air  Carrier  Survey  and  Analysis 
Office  (HQ  AMC/DOB)  is  responsible  for 
the  assessment  of  a  commercial  air 
carrier's  ability  to  provide  quality,  safe, 
and  reliable  airlift  to  the  Department  of 
Defense.  HQ  AMC/DOB  uses  Air 
Mobility  Command  (AMC)  Form  207  to 
acquire  informatioh  needed  to  make  a 
determination  if  the  commercial  carriers 
can  support  the  Department  of  Defense. 
Information  is  evaluated  and  used  in  the 
approval  process.  Failure  to  respond 
renders  the  commercial  air  carrier 
ineligible  for  contracts  to  provide  air 
carriers  service  to  the  Department  of 
Defense. 


Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  conunents  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10235.  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  February  28,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  03-5264  Filed  3-5-03;  8:45  am) 

BILLING  CODE  S001-0e-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Enabling  Joint  Force 
Capabifities  will  tentatively  meet  in 
closed  session  on  March  17,  2003,  at 
SAIC,  4001  N.  Fairfax  Drive,  Arlington, 
VA;  April  17,  2003,  at  the  U.S.  Joint 
Forces  Command,  Norfolk,  VA;  and  May 
20,  2003,  at  U.S.  Strategic  Command, 
Offutt  AFB,  NE.  This  Task  Force  will 
review  the  current  state  of  assigned 
responsibilities  and  accountability  for 
joint  capabilities  to  quickly  bring 
combat  forces  together  and  focus  them 
on  joint  objectives  across  a  wide 
spectrum  of  possible  contingencies  and 
will  help  identify  unfilled  needs  and 
areas  where  assigned  responsibility  and 
accountability  calls  for  fiirther 
clarification  and/or  organizational 
arrangements. 

This  mission  of  the  Defense  Science 
Board  to  advise  the  Secreteuy  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Acquisition,  Technology  &  Logistics  on 
scientific  and  technical  matters  as  they 
affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings,  the  Defense  Science  Board 
Task  Force  will  identify  specific 
characteristics  and  examples  of 


organizations  that  could  be  capable  of 
accepting  responsibility  and 
,  accountability  for  delivering  the 
capability  with  needed  responsiveness, 
and  will  recommend  further  steps  to 
strengthen  the  joint  structure  ability  to 
quickly  integrate  service-provided  force 
capabilities  into  effective  joint  forces. 
In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  these  meetings  will  be 
closed  to  the  public. 

Dated:  February  28,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  03-5263  Filed  3-5-03;  8:45  am] 

BILLING  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force; 

DoD. 

ACTION:  Notice  to  add  a  record  system. 

summary:  The  Department  of  the  Air 
Force  proposes  to  add  a  system  of 
records  notice  to  its  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  actions  will  be  effective  on 
April  7,  2003  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  FOIA/Privacy  Manager,  AF-CIO/ 
P,  1155  Air  Force  Pentagon, 
Washington,  DC  20330-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  P.  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  February  25,  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 


Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8,  1996  (February  20, 1996,  61 
FR  6427). 

Dated:  February  28,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Roister  Liaison 
Officer,  Department  of  Defense. 

F035  AF  SAFPA  D 

« 

SYSTEM  name: 

Your  Guardians  of  Freedom  User 
Database. 

SYSTEM  LOCAIKM: 

Doe  Anderson  Interactive,  620  W. 
Main  Street,  Louisville,  KY  40202-2933. 

Subsystems  of  the  main  system  may 
be  located  at  the  Public  Affairs  Offices 
at  Air  Force  Bases,  Air  National  Guard 
or  Air  Force  Reserve  or  similar 
installations  to  which  an  individual  is 
assigned. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Air  Force  personnel,  Air  Force 
Reserve  Command  personnel,  and  Air 
National  Guard  personnel  who 
voluntarily  submit  information  into  the 
system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  includes, 
but  is  not  limited  to,  to  name,  current 
grade,  marital  status,  local  address, 
name  and  address  of  spouse,  parents  or 
guardians,  photographs,  name  and 
address  of  civilian  employer. 

AUTHORrrr  for  maintenance  of  the  system: 
10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  an  outreach  program  for 
commanders  to  communicate  with 
families,  civilian  employers,  educators, 
news  media,  and  political  and 
community  leaders  about  the  extensive 
role  of  airmen  in  the  war  on  terrorism. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  civilian  employers  of  Air  Reserve 
Component  persormel  for  piuposes  of 
providing  information  regarding 
employer  and  employee  rights,  benefits, 
and  obligations  under  the  Uniformed 
Services  Employment  and 
Reemployment  Rights  Act;  to  accord 


appropriate  public  recognition  to  the 
employer  for  his  or  her  support  of  Air 
Force  programs  and  employee 
participation  therein;  and  to  provide 
information  regarding  Air  Force  and  Air 
Reserve  Component  issues,  plans,  and 
operations  and/or  the  involvement  of 
employees  in  such  activities. 

To  family  members,  political  and 
community  leaders,  and  the  news  media 
for  purposes  of  providing  information 
regarding  Air  Force  and  Air  Reserve     , 
Component  issues,  plans,  and 
operations  and/or  the  involvement  of 
Air  Force  personnel,  active  or  reserve, 
in  such  activities. 

The  DoD  Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  apply  to  this  systtem. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Maintained  on  computers  and 
computer  output  products. 

RETRIEV  ABILITY: 

Retrieved  by  individual's  name,  unit 
and  address. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  and  by  authorized  persoI^lel 
who  are  properly  screened  and  cleared 
for  need-to-know.  Records  in  computer 
storage  devices  are  protected  by 
computer  system  software. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  the 
National  Archives  and  Records 
Administration  disposition  is  approved, 
treat  records  as  permanent). 

SYSTEM  MAI«(IER(S)  AND  ADDRESS: 

Director,  Your  Guardians  of  Freedom, 
Office  of  the  Secretary  of  the  Air  Force, 
Public  Affairs,  SAF/PA,  1690  AF 
Pentagon,  Washington,  DC  20330-1690. 

NOTIFX^ATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
use  the  web-based  login  screen  to 
contact  system  administrators  by  e-mail, 
or  should  address  written  requests  to 
Your  Guardians  of  Freedom,  SAF/PA, 
1690  AF  Pentagon,  Washington,  DC 
20330-1690. 

Inquiries  about  a  subsystem  should  be 
addressed  to  the  Public  Affairs  Officer  at 
the  base  or  installation  of  the 
individual's  assigimient.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  log  into  the 
system  using  the  usemame  and 
password  they  receivedTvhen  they 
initially  registered.  The  web-based  login 
screen  provides  information  to  retrieve 
forgotten  {Passwords. 

Individuals  can  also  address  written 
inquiries  to  Your  Guardians  of  Freedom, 
SAF/PA,  1690  AF  Pentagon. 
Washington,  DC  20330-1690,  or  the 
installation  Public  Affairs  Officer. 
Official  maiUng  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  may  log  into  the  system 
using  the  usemame  and  password  they 
received  when  they  initially  registered 
and  alter  the  information  about  them 
contained  in  the  system. 

Otherwise,  the  Air  Force  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  are  published  in  Air 
Force  Instructidb  37-132,  32  CFR  part 
806b,  or  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the'      -^  - 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-5268  Filed ^3-5-03;  8:45  ami 
BILLING  CODE  5001-Oe-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision  (ROD)— 
Destruction  of  Chemical  Warfare 
Material  at  Blue  Grass  Army  Depot, 
Kentucky 

AGENCY:  Department  of  the  Army,  DoD. 
ACTK>N:  Record  of  Decision. 

SUMMARY:  This  announces  the 
availability  of  the  ROD  to  employ 
chemical  neutralization  followed  by 
supercritical  water  oxidation  (SCWO)  at 
the  Blue  Grass  Army  Depot.  The  ROD 
documents  the  enviroimiental  analysis 
of  the  Defense  Acquisition  Executive 
decision  to  employ  chemical 
neutralization  followed  by  SCWO.  A 
variety  of  factors  were  considered  in 
making  the  technology  selection 
decision  including,  but  not  limited  to, 
mission  needs,  cost,  schedule, 
environmental  considerations,  public 
concerns,  and  compliance  with 
Chemical  Weapons  Convention. 


10706 


Federal  Register / Vol.  68.  No.  44 /Thursday.  March  6,  2003 /Notices 


Federal  Register / Vol.  68,  No.  44 /Thursday.  March  6,  2003 /Notices 


10707 


ADDRESSES:  To  obtain  a  copy  of  the 
ROD,  contact  the  Program  Manger  for 
Chemical  Demilitarization,  Public 
Outreach  and  Information  Office  [Attn: 
Mr.  Mahall),  Aberdeen  Proving  Ground. 
Maryland  21010-4005. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Mahall  at  (410)  436-1093,  by 
far  at  (410)  436-5122,  by  mail  at  the 
above  listed  address  or  by  electronic 
mail  at 
gregory.mahaU@pmcd.apgea.army.mil. 

SUPPLEMENTARY  INFORMATION:  In  its  ROD 
of  February  1988  (53  FR  5816,  February 
26, 1988)  for  the  Final  Programmatic 
Environmental  Impact  Statement  (EIS) 
on  the  Chemical  Stockpile  Disposal 
Program  (CSDP),  the  Department  of  the 
Army  selected  on-site  disposal  by 
incineration  at  all  eight  chemical 
munition  storage  sites  located  within 
the  continental  United  States  as  the 
method  by  which  it  will  destroy  its 
lethal  chemical  stockpile.  The 
Department  of  the  Army  published  a 
Notice  of  Intent  in  the  Federal  Register 
(65  FR  75677-78.  December  4.  2000) 
which  provided  notice  that,  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA)  and  implementing  regulations, 
it  was  preparing  a  draft  site-specific  EIS 
for  the  Blue  Grass  Army  Depot.  On  May 
30,  2002,  the  Army  published  a  Draft 
EIS  to  assess  the  site-specific  health  and 
environmental  impacts  of 
demilitarization  of  the  chemical  warfare 
material  stored  at  the  Blue  Grass  Army 
Depot.  The  Final  EIS  was  published  on 
December  27,  2002.  All  public 
comments  received  during  the  NEPA 
process  have  been  considered  in  making 
this  decision. 

Dated:  February  28,  2003. 
Raymond  J.  Fatz. 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (IS-E). 
IFR  Doc.  03-,=>2.')2  Filed  3-5-03:  8:45  am) 
BILUNG  CODE  3710-0»-M 


DEPARTMErfT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notices 
in  its  existing  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a).  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  April 


7,  2003  imless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Department  of  the  Army, 
Freedom  of  Information/Privacy  Act 
Office,  U.S.  Army  Records  Management 
and  Declassification  Agency,  Attn: 
TAPC-PDD-FP.  7798  Cissna  Road. 
Suite  205.  Springfield,  VA  22153-3166. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-7137  / 
DSN  656-7137. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  aboTe. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  wjthin 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974.  (5  U.S.C.  552a),.as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  February  28,  2003. 
Patricia  L.  Toppings.  * 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A087&-5  DAMN 

SYSTEM  NAME: 

Army  History  Files  (June  12.  2002,  67 
FR  40280). 

changes: 


SYSTEM  LOCATION: 

Replace  the  current  '22  Ashbum 
Drive'  address  with  'U.S.  Army  Heritage 
and  Education  Center.  22  Ashbum 
Drive.  Carlisle.  PA  17013-5008.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  second  address  and  replace 
with  'Director.  U.S.  Army  Heritage  and 
Education  Center.  22  Ashbum  Drive. 
Carhsle,  PA  17013-5008.' 


A0870-5  DAMH 

SYSTEM  NAME: 

Array  History  Files. 

SYSTEM  LOCATION: 

U.S.  Army  Center  of  Military  History, 
Headquarters,  Department  of  the  Army. 
Washmgton.  DC  20310-0200. 
Decentralized  segments  exist  at 
historical  offices  at  Headquarters. 
Department  of  the  Army  and  field 


operating  agencies,  major  commands, 
and  the  U.S.  Army  Military  Historical 
Research  Collection.  Carlisle  Barracks. 
PA  17013-5000:  U.S.  Army  Center  of 
Military  History.  103  3rd  Street.  Fort 
McNair  Washington.  DC  20318-5058; 
U.S.  Army  Heritage  and  Education 
Center.  22  Ashbum  Drive.  Carlisle,  PA 
17013-5008.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  and  civilian  personnel 
associated  with  the  Army;  individuals 
who  offer  historically  significant  items 
or  gifts  of  money  to  the  Army  Museum 
System;  and  individuals  who  respond  to 
the  Army's  Vietnam  War  Era  Service 
Survey  Questionnaire. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographical  resumes  and  personal 
working  files  of  U.S.  Army  personnel; 
personal  papers  donated  by  individuals 
for  historical  research;  photographs  of 
Army  personages;  requests  for  historical 
documents  regarding  U.S.  Army 
activities  and  responses  thereto;  copy  of 
donor's  proffer  of  gift  agreement  and 
correspondence  with  donor  regarding 
status  and/or  location  of  donation(s). 

Questionnaires  and  associated 
historical  items  received  by  the  U.S. 
Army  Military  History  Institute  under 
its  Veteran  Survey  Program.  Associated 
historical  items  may  include,  but  not 
limited  to.  audiotapes,  books,  camp/unit 
newspapers,  diaries,  documents,  films, 
memoirs,  and  artifacts. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013.  Secretary  of  the  Army; 
Army  Regulation  870-5.  Military 
History:  Responsibilities,  Policies  and 
Procedures;  and  16  U.S.C.  470,  National 
Historic  Preservation  Act. 

PURPOSE(S): 

To  provide  a  record  of  donations  and 
contributions  of  historical  property  to 
U.S.  Army  Museums  and  historical 
holdings;  to  enable  Army  museums  and 
historical  holdings  to  provide  upon 
request  by  the  donor  or  donor's  heirs, 
information  concerning  the  status/ 
location  of  his/her  donation;  to  enable 
the  Army  to  establish  title  to  the 
property. 

Vietnam  War  Era  Service  Survey 
Questionnaires  will  be  used  to 
document  recollections  and  opinions  of 
veterans  for  historical  studies  of  the  U.S. 
Army. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  In 
addition  to  those  disclosiu-es  generally 


permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act.  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  from  this  system  may  be 
disclosed  to  a  municipal  corporation,  a. 
soldier's  monument  association,  a  State 
museum,  an  incorporated  museum  or 
exhibition  operated  and  maintained  for 
educational  purposes  only,  a  post  of  the 
Veterans  of  Foreign  Wars  or  the 
American  Legion,  or  other  Federal 
museums  upon  donation  or  transfer  of 
the  historical  property  to  one  of  those 
organizations. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Paper  records  in  file  folders, 
photographs,  and  on  electronic  media. 
Artifacts  will  be  stored  in  a  secure  area. 

retrievabiuty: 
By  individual's  name. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas  accessible  only  to  persons  having 
need  therefore  in  the  performance  of 
official  duties. 

RETENTION  AND  DISPOSAL: 

Permanent.  Some  historical  material 
and  pl^tographs  are  retired  to  the 
Washington  National  Records  Center 
when  no  longer  needed;  other  such 
material  is  transferred  to  the  Military 
History  Research  Collection  at  Carlisle 
Barracks.  PA  for  preservation.  Inquiries 
about  historical  events  or  persons,  and 
responses  thereto,  are  destroyed  when 
no  longer  needed. 

system  manager(s)  and  address: 
Chief.  U.S.  Army  Center  of  Military 

History,  103  3rd  Street.  Fort  McNair, 

Washington.  DC  20318-5058, 
Director.  U.S.  Army  Heritage  and 

Education  Center.  22  Ashbum  Drive, 

Carlisle,  PA  17013-5008. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  U.S. 
Army  Center  of  Military  History.  103 
3rd  Street.  Fort  McNair.  Washington.  DC 
20318-5058. 

Individual  should  provide  their  full 
name,  address  and  signature. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wrritten 
inquiries  to  the  U.S.  Army  Center  of 
Mihtary  History.  103  3rd  Street,  Fort 
McNair  Washington,  DC  20318-5058. 
Individual  should  provide  their  full 
name,  address  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his/her  Army 
record,  official  Army  documents,  public 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-5266  Filed  3-5-03;  8:45  am] 
BILLING  CODE  5001-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  to  alter  a  system  of 
i%cQ^ds.  


SUMMARY:  ThesDepartment  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974.  (5 
U.S.C.  552a).  as  amended.  The  alteration 
consists  of  expanding  the  category  of 
individiials  and  records  covered,  adding 
a  new  purpose,  and  adding  two  new 
routine  uses.  The  new  routine  uses 
being  added  are  below: 

"To  former  spouses,  who  receive 
payments  under  10  U.S.C.  1408,  for 
purposes  of  providing  information  on 
how  their  payment  was  calculated  to 
include  what  items  were  deducted  from 
the  member's  gross  pay  and  the  dollar 
amoimt  for  each  deduction." 

"To  Federal,  State,  or  local  child 
support  agencies,  in  response  to  their 
written  requests  for  information 
regarding  die  gross  and  disposable  pay 
of  civihan  employees,  for  purposes  of 
assisting  the  agencies  in  the  discharge  of 
their  responsibilities  under  Federal  and 
State  law." 

DATES:  T4jis  proposed  action  will  be 
effective  Without  further  notice  on  April 
7,  2003,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 


ADDRESSES:  Army  Systems  of  Records 
Notices  Manager,  Department  of  Army 
Freedom  of  Information  and  Privacy 
Acts  Office,  7798  Cissna  Road,  Suite 
205.  Springfield,  VA  22153-3166. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-7137. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a);  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  February  25.  2003,  to  the 
House  Conunittee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
Febmary  8. 1996  (Febmary  20. 1996.  61 
FR  6427). 

Dated:  Febnfary  28,  2003. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defence. 

AAFES    0703.07 

SYSTEM  NAME:  ' 

AAFES  Employee  Pay  System 
Records  (August  9. 1996.  61  FR  41588). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  witl^. 
"Individuals  paid  by  the  Army  and  Air 
Force  Exchange  System  (AAFES).  These 
include,  but  are  not  limited  to.  civilian 
employees,  contractors,  family 
members,  and  spouse  or  forme? 
spouse."  ; 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  entry  "leave  accraal  date; 
retirement  participation  data;  job  code 
And  title;  employment  category;  pay 
plan;  wage  schedule;  and  base  hourly 
rate;  court  orders  affecting  pay;  and 
similar  related  documents." 


PURPOSE(S): 

Revise  the  first  paragraph  by  adding 
"to  process  payment  in  compliance  with 
court  orders  (i.e.  Qualifying  Domestic 
Relations  Order)." 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  two  new  paragraphs  to  entry  "To 
former  spouses,  vifho  receive  payments 
imder  10  U.S.C.  1408,  for  piuposes  of 
providing  information  on  how  their 
payment  was  calculated  to  include  what 
items  were  deducted  from  the  member's 
gross  pay  and  the  dollar  amount  for 
each  deduction." 

"To  Federal,  State,  or  local  child 
support  agencies,  in  response  to  their 
written  requests  for  information 
regarding  the  gross  and  disposable  pay 
of  civilian  employees,  for  purposes  of 
assisting  the  agencies  in  the  discharge  of 
their  responsibilities  under  Federal  and 
State  law." 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Destroy  after  6  years  following 
termination  of  AAFES'  involvement. 
Payroll  Registers  and  Qualifying 
Domestic  Relations  Order  records  are 
permanent  records." 
***** 

AAFES    0703.07 

SYSTEM  NAME: 

AAFES  Employee  Pay  System 
Records. 

SYSTEM  location: 

Headquarters,  Army  and  Air  Force 
Exchange  Service,  3911  S.  Walton 
Walker  Boulevard,  Dallas.  TX  75236- 
1598; 

Commander,  Army  and  Air  Force 
Exchange  Service-Pacific  Rim  Region, 
Unit  35163,  APO  AP  96378-0163;  and 

Conunander,  Army  and  Air  Force 
Exchange  Service-Europe,  Unit  24580, 
APO  AE  09245-4580. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  paid  by  the  Army  and  Air 
Force  Exchange  System  (AAFES).  These 
include,  but  are  not  limited  to,  civilian 
employees,  contractors,  family 
members,  and  spouse  or  former  spouse. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name;  Social  Security 
Number;  AAFES  facility  number; 
individual's  pay,  leave,  and  retirement 
records,  withholding/deduction 
authorization  for  allotments,  health 
benefits,  life  insurance,  savings  bonds, 
financial  institutions,  etc.;  tax 
exemption  certificates;  personal 
exception  and  indebtedness  papers; 
subsistence  and  quarters  records; 
statements  of  charges,  claims;  roster  and 
signatuire  cards  of  designated 
timekeepers;  pajrroU  and  retirement 


control  and  working  paper  files; 
unemployment  compensation  data 
requests  and  responses;  reports  of 
retirement  fund  deductions; 
management  narrative  and  statistical 
reports  relating  to  pay,  leave,  and 
retirement,  leave  accrual  date; 
retirement  participation  data;  job  code 
and  title;  employment  category;  pay 
plan;  wage  schedule;  and  base  hourly 
rate;  court  orders  affecting  pay;  and 
similar  related  documents. 

AUTHORrnr  for  maintenance  of  the  system: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  42  U.S.C.  659,  Consent  by  United 
States  to  income  withholding, 
garnishment,  and  similar  proceeding  for 
enforcement  of  child  support  and 
alimony  obligations;  31  CFR  285.11, 
Administrative  Wage  Garnishment;  DoD 
Directive  7000. 14-R,  DoD  Financial 
Management  Regulation;  Army 
Regulation  60-20,  Army  and  Air  Force 
Exchange  Service  (Operating  Policies; 
and  E.O.  9397  (SSN). 

PURP0SE(S):      ' , 

To  provide  basis  for  computing 
civilian  pay  entitlements;  to  record 
history  of  pay  transactions,  leave 
accrued  and  taken,  bonds  due  and 
issued,  taxes  paid;  to  process  payment 
in  compliance  with  court  orders  (i.e. 
Qualifying  Domestic  Relations  Order), 
and  to  answer  inquiries  and  process 

claims. 

* 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  0F4JSERS  AND 
THE  PURPOSES  OF  SUCH  USES:  '^ 

In  addition  to  those  disclo^res 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Treasury  Department  to  record 
checks  and  bonds  issued. 

To  the  Internal  Revenue  Service  for 
the  purpose  of  reporting  taxable 
earnings,  taxes  withheld,  and  to  locate 
delinquent  debtors. 

To  States  and  cities/counties  to 
provide  taxable  earnings  of  civilian 
employees  to  those  States  and  cities  or 
counties  which  have  entered  into  an 
agreement  with  the  Department  of 
Defense  and  the  Department,  of  the 
Treasury. 

To  State  Employment  Offices  to 
provide  information  relevant  to  the 
State's  determination  of  individual's 
entitlement  to  unemployment 
compensation. 

To  the  U.S.  Department  of  Justice/U.S. 
Attorneys  for  legal  action  and/or  final 


disposition  of  debt  claims  against  the 
Army  and  Air  Force  Exchange  Service. 

To  former  spouses,  who  receive 
payments  under  10  U.S.C.  14^P8rTor 
purposes  of  providing  information  on 
how  their  payment  was  calculated  to 
include  what  items  were  deducted  from 
the  member's  gross  pay  and  the  dollar 
amount  for  each  deduction. 

To  Federal,  State,  or  local  child 
support  agencies,  in  response  to  their 
written  requests  for  information 
regarding  the  gross  and  disposable  pay 
of  civilian  employees,  for  purposes  of 
assisting  the  agencies  in  the  discharge  of 
tfieir  responsibilities  under  Federal  and 
State  law. 

To  private  collection  agencies  for 
collection  action  when  the  Army  and 
Air  Force  Exchange  Service  has 
exhausted  its  internal  collection  efforts. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

DISCLOSURE  TO  CONSUI^R  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a[b)(12)  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purpose  of 
this  disclosure  is  to  aid  in  the  collection 
of  outstanding  debts  owed  to  the 
Federal  government,  typically  to 
provide  an  incentive  for  debtors  to 
repay  delinquent  Federal  government 
debts  by  making  these  debts  part  of  their 
credit  records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
commercial  credit  report. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  medium. 

RETRIEV  ABILITY: 

By  individual's  surname  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  restricted  to  personnel 
who  are  properly  cleared  and  trained 
and  have  an  official  need  therefore.  In     ■ 
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addition,  integrity  of  automated  data  is 
ensured  by  internal  audit  procedures, 
data  base  access  accounting  reports  and 
controls  to  preclude  unauthorized 
disclosure. 

RETENTION  AND  DISPOSAL: 

Destroy  after  6  years  following 
termination  of  AAFES"  involvement. 
Payroll  Registers  and  Qualifying 
Domestic  Relations  Order  records  are 
permanent  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Headquarters,  Army  and 
Air  Force  Exchange  Service,  3911  S. 
Walton  Walker  Boulevard,  Dallas,  TX 
75236-1598. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Headquarters,  Army  and 
Air  Force  Exchange  Service,  Attn:  FA, 
3911  S.  Walton  Walker  Boulevard, 
Dallas,  TX  75236-1598. 

Individual  should  provide  their  full 
name.  Social  Security  Niunber,  current 
address  and  telephone  number;  if 
terminated,  include  date  and  place  of 
separation. 

RECORD  ACCESS  POCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Headquarters,  Army  and 
Air  Force  Exchange  Service,  Attn:  FA, 
3911  S.  Walton  Walker  Boulevard, 
Dallas,  TX  75236-1598. 

Individual  should  provide  their  full 
name.  Social  Security  Number,  current 
address  and  telephone  number;  if 
terminated,  include  date  and  place  of 
separation. 

'contesting  RECORD  RROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  personnel 
actions;  other  agency  records  and 
reports,  and  from  court  orders;  and 
similar  documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  03-5267  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  5001-Oft-P 


DEPARTMENT  OF  DEFENSE 


Defense  Information  Systems  Agency 

Privacy  Act  of  1 974;  System  of 
Records 

agency:  Defense  Information  Systems 

Agency,  DoD. 

ACTION:  Notice  to  delete  systems  of 

records. 


reason: 

There  is  no  evidence  that  the  system 
was  ever  implemented  by  DISA. 


summary:  The  Defense  Information 
Systems  Agency  is  deleting  three 
systems  of  records  notices  from  its 
existing  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  April 
7,  2003  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Defense  Information  Systems  Agency, 
5600  Columbia  Pike,  Room  933-1,  Falls 
.Church,  VA  22041-2705. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  681-2066. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Information  Systems  Agency 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  -the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  pecords 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  February  28,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defease. 

KNCS.01 
SYSTEM  NAME: 

National  Commimications  System 
Continuity  of  Operations  Plan  (NCS 
COOP)  Automated  Support  (February 
22.  1993,  58  FR  10562). 

REASON: 

There  is  no  evidence  that  the  system 
was  ever  implemented  by  DISA. 

KNCS.02 
SYSTEM  NAME: 

National  Communications  System 
(NCS)  Plan  for  Emergencies  and  Maj»r 
Disasters  (February  22, 1993,  58  FR 
10562). 


KNCS.03 
SYSTEM  NAME: 

National  Communications  System 
Emergency  Action  Group  (NEAG) 
(February  22, 1993,  58  FR  10562). 

reason: 

There  is  no  evidence  that  the  system 
was  ever  implemented  by  DISA. 
[FR  Doc.  03-5265  Filed  3-5-63;  8:45  am) 
wujAg  code  50oi-oe-4> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education 
SUMMARY:  The  Secretary  of  Education 
requests  comments  on  the  Free 
Application  for  Federal  Student  Aid  . 
(FAFSA)  that  the  Secretary  proposes  to 
use  for  the  2004-2005  year.  The  FAFSA 
is  completed  by  students  and  their 
families  and  the  information  submitted 
on  the  form  is  used  to  determine  the 
students'  eligibility  and  financial  need 
for  finanrtkl  aid  under  the  student 
financial  assistance  programs 
authorized  under  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
(title  IV,  HEA  Programs).  ThaSecretary 
also  requests  comments  on  changes 
under  consideration  for  the  2004-2005 
FAFSA. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  5, 
2003. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Joseph  Schubart. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

In  addition,  interested  persons  can 
access  this  document  on  the  Internet: 

(1)  Go  to  IFAP  at  http://ifap.ed.gov: 

(2)  Scroll  down  to  "Publications"; 

(3)  Click  on  "FAFSAs  and  Renewal 
FAFSAs"; 

(4)  Click  on  "By  2004-2005  Award 
Year"; 

,  (5).Click  on  "Draft  FAFSA  Form/ 

Instructions". 

Please  note  that  the  free  Adobe 
Acrobat  Reader  software,  version  4.0  or 
greater,  is  necessary  to  view  this  file. 
This  software  can  be  downloaded  for 
free  from  Adobe's  website:  http:// 
www.adobe.com. 


10710 


Federal  Register /Vol.  68,  No.  44 /Thursday,  March  6,  2003 /Notices 


SUPPLEMENTARY  INFORMATION:  Section 
483  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  requires  the 
Secretary,  "in  cooperation  with  agencies 
and  organizations  involved  in  providing 
student  financial  assistance,"  to 
"produce,  distribute  and  process  h«e  of 
charge  a  conunon  financial  reporting 
form  to  be  used  to  determine  the  need 
and  eligibility  of  a  student  under"  the 
title  rv,  HEA  Programs.  This  fonn  is  the 
FAFSA.  In  addition,  section  483 
authorizes  the  Secretary  to  include  non- 
financial  data  items  that  assist  States  in 
awarding  State  student  financial 

o  c  c  i  fi  t  ATI  C6 

The  draft  2004-2005  FAFSA  (posted 
to  the  IFAP  website)  incorporates 
suggestions  from  the  community  to 
simplify  the  FAFSA  form,  reducing  the 
number  of  questions  from  104  to  97. 
These  suggestions  included:  Reducing 
the  five  enrollment  status  questions  to 
one  question;  combining  the  two 
questions  regarding  the  highest  school 
the  applicant's  parents  completed  into 
one  question,  and  removing  the  two 
questions  asking  if  the  applicant  is 
interested  in  loans  or  work-study.  The 
Secretary  requests  comments  on  ways  to 
further  simpHfy  the  application  for 
students,  parents,  and  schools. 

In  particular,  the  Secretary  seeks 
comments  on  simplifying  the  r?VFSA 
through  use  of  the  FAFSA  on  the  Web 
product.  The  Secretary  is  considering 
adding  capability  to  FAFSA  on  the  Web 
to  permit  applicants  to  skip  questions 
not  required  by  their  state  of  residence 
or  for  EFC  determination.  For  example, 
if  an  applicant's  state  does  not  require 
question  18,  enrollment  status,  FAFSA 
on  the  Web  would  not  present  question 
18  to  the  applicant.  The  Secretary  is  also 
considering  removing  the  early  analysis 
option  from  the  web  application. 

The  Secretary  is  publishing  this 
request  for  comment  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  3501  et  seq. 
Under  that  Act,  ED  must  obtain  the 
review  and  approval  of  the  Office  of 
Management  and  Budget  (OMB)  before 
it  may  use  a  form  to  collect  information. 
However,  under  procedure  for  obtaining 
approval  from  OMB,  ED  must  first 
obtain  public  comment  of  the  proposed 
form,  and  to  obtain  that  comment,  ED 
must  publish  this  notice  in  the  Federal 
Register. 

In  addition  to  comments  requested 
above,  to  accommodate  the 
requirements  of  the  Paperwork 
Reduction  Act,  the  Secretary  is  v 
interested  in  receiving  comments  with 
regard  to  the  following  matters:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 


in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  February  28,  2003. 
John  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision  of  a  currently 
approved  collection. 

Title:  Free  Application  for  Federal  Student 
Aid  (FAFSA)  ()S). 

Frequency:  Annually. 

Affected  Publig:  Individuals  or  household 
(primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  13,985,297. 

Burden  Hours:  7.770,355. 

Abstract:  The  FAFSA  collects  identifying 
and  flnancial  information  about  a  student 
applies  for  title  IV,  Higher  Education  Act 
(HEA)  Program  funds.  This  information  is 
used  to  calculate  the  student's  expected 
family  contribution,  which  is  used  to 
determine  a  student's  Hnancial  need.  The 
information  is  also  used  to  determine  the 
student's  eligibility  for  grants  and  loans 
under  the  title  IV,  HEA  Programs.  If  is  further 
used  for  determining  a  student's  eligibility 
for  State  and  institutional  financial  aid 
programs. 

Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  to  the  e-mail 
address  Vivian.reese@ed.gov.  Requests  may 
ako  be  faxed  to  202-708-9346.  Please 
specify  the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Joseph  Schubart  at  his  e-mail 
address  Joe.Schubart®ed.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

[PR  Doc.  03-5207  Filed  3-5-03;  8:45  am) 

BILUNG  COOE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

[CFOA  r^o.  84.364A] 

Office  of  Elementary  and  Secondary 
Education;  Improving  Literacy 
Through  School  Libraries  Program 
(LSL);  Notice  Inviting  Applications  for 
New  Awards  for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  improve  student 
literacy  skills  and  academic 
achievement  by  providing  students  with 


increased  access  to  up-to-date  school 
library  materials;  a  well-equipped, 
technologically  advanced  school  library 
media  center;  and  well-trained, 
professionally  certified  school  library 
media  specialists. 

Eligible  Applicants:  Local  Educational 
Agencies  (LEAs)  in  which  at  least  20 
percent  of  the  students  served  by  the 
LEA  are  from  families  with  incomes 
below  the  poverty  line.  (20  U.S.C.  6383). 
A  list  of  LEAs  with  their  family  poverty 
rates  is  posted  on  the  web  at:  http:// 
www.ed.gov/offices/OESE/LSL. 

Deadline  for  Notification  of  Intent  to 
Apply  for  Funding:  We  strongly 
encourage  each  potential  applicant  to 
notify  us  by  March  28,  2003,  of  your 
intent  to  submit  an  application  for 
funding.  We  will  be  able  to  develop  a 
more  efficient  process  for  reviewing 
grant  applications  if  we  have  an- 
estimate  of  the  nimiber  of  entities  that 
intend  to  apply  for  funding  under  this 
competition.  Notifications  should  be 
sent  by  e-mail  to  the  following  Internet 
address:  LSL@ed.gov. 

Please  put  "Notice  of  Intent"  in  the 
subject  line.  Applicants  that  fail  to 
provide  this  e-mail  notification  may  still 
apply  for  funding. 

Applications  Available:  March  6, 
2003. 

Deadline  for  Transmittal  of 
Applications:  April  28,  2003. 

Deadline  for  Intergovernmental 
fleview:  June  27,  2003. 

Estimated  Available  Funds: 
$12,000,000. 

Estimated  Range  of  Awards:  $20,000 
to  $350,000. 

Estimated  Average  Size  of  Awards: 
$75,000. 

Note:  The  size  of  the  awards  will  be 
commensurate  with  the  nature  and  scope  of 
the  work  proposed  and  the  number  of 
schools  to  be  served. 

Estimated  Number  of  Awards:  75- 
100. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  12  months. 

Page  Limit:  The  application  must 
include  the  following  sections:  title  page 
form  (ED  424),  one-page  abstract, 
program  narrative,  budget  summary 
form  (ED  524)  with  budget  narrative, 
individual  resumes  (up  to  3  pages  each) 
for  project  directors  and  other  key 
personnel,  statement  of  equitable  access 
(GEPA  427),  and  other  required  forms 
and  assurances  as  described  in  the 
application  package.  Please  note  that 
this  program  is  a  competitive 
discretionary  grant  program,  so  it  is 
essential  that  your  program  narrative 
address  the  selection  criteria  that 


Federal  Register / Vol.  68.  No.  44 /Thursday,  March  6,  2003 /Notices 


10711 


reviewers  use  to  evaluate  your 
application. 

Applicants  are  strongly  encouraged  to 
limit  the  program  narrative  (text  plus  all 
figures,  charts,  tables,  and  diagrams)  to 
the  equivalent  of  15  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
program  narrative. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  Include  all  critical  information  in 
the  program  narrative,  eliminating  the 
need  for  appendices. 

•  The  page  limit  does  not  apply  to  the 
title  page  form  (ED  424),  the  one-page 
abstract,  the  budget  sununary  form  and 
narrative  budget  justification,  the 
resumes,  or  the  assm-ances  and 
coiTificktions. 

\We  have  fountt^hat  reviewers  are  aiile 
^  J  conduct  the  highest-quality  review 
when  applications  are  concise  and  easy 
to  read,  with  pages  consecutively 
nuxtioered. 

ipplicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80.  81,  82,  85, 
97,  98  and  99. 

Description  of  Program:  The 
Improving  Literacy  Through  School 
Libraries  (LSL)  program.  Subpart  4  of 
Part  B  of  Title  I  of  the  Elementary  and 
-Secondary  Education  Act  (ESEA),  as 
amended  by  the  No  Child  Left  Behind 
Act  promotes  comprehensive  local 
strategies  to  improve  student  reading 
achievement  by  improving  school 
library  services  and  resources.  The  LSL 
program  is  one  component  of  the 
Department's  commitment  to 
dramatically  improving  student  reading 
achievement  by  focusing  available 
resources,  including  those  of  school 
library  media  centers,  on  ensuring  that 
no  child  is  left  behind.  School  library 
media  centers  contribute  to  the 
improvement  of  student  reading 
achievement  when  there  is  increased 
collaboration  among  instructional  and 
school  library  media  center  staff, 
provision  of  additional  instructional 
materials  and  resources,  and  the 
extension  of  hours  of  operation  to 
include  non-school  hours. 

Invitational  Priority 

We  are  particularly  interested  in 
apphcations  that  meet  the  following 
invitational  priority. 

The  Secretary  strongly  encourages 
Applicants  to  focus  on  comprehensive 
and  collaborative  reading  efforts  that 


maximize  the  impact  of  the  project  on 
improving  student  reading  achievement. 
Applicants  are  encouraged  to 
demonstrate  the  direct  link  between  the 
proposed  activities  and  improved 
reading  achievement. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications.  ' 

Selection  Criteria 

We  use  the  following  selection  criteria 
to  evaluate  applications  for  new  grants 
under  this  competition.  The  maximum 
score  for  all  of  these  criteria  is  100 
points.  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

We  evaluate  an  application  by 
determining  how  well  the  proposed 
project  meets  the  following  provisions: 

(a)  Meeting  the  purpose  of  the  statute 
(10  points). 

How  well  the  proposed  project 
addresses  the  intended  outcome  of  the 
statute  to  improive  student  Uteracy  skills 
and  academic  achievement  by  providing 
students  writh  increased  access  to  up-to- 
date  school  library  materials;  a  well- 
equipped,  technplogicaliy  advanced 
school  library  media  center;  and  well- 
trained,  professionally  certified  school 
library  media  specialists. 

(b)  Need  for  school  library  resources 
(10  points).  How  well  the  applicant 
demonstrates  the  need  for  school  library 
media  improvement,  based  on  the  age 
and  condition  of  school  library  media 
resources,  including:  Book  collections; 
access  of  school  library  media  centers  to 
advanced  technology;  and  the 
availability  of  well-trained, 
professionally  certified  school  library 
media  specialists;  in  schools  served  by 
the  applicant. 

(c)  Use  of  funds  (35  points).  How  well 
the  applicant  will  use  the  funds  made 
available  through  the  grant  to  carry  out 
those  of  the  following  activities  that 
meet  its  demonstrated  needs — 

(1)  Acquiring  up-to-date  school 
library  media  resources,  including 

books. 

(2)  Acquiring  and  using  advanced 
technology,  incorporated  into  the 
curricula  of  the  school,  to  deyelop  and 
enhance  the  information  Uteracy, 
information  retrieval,  and  critical 
thinking  skills  of  students. 

(3)  Facilitating  Internet  links  and 
other  resource-sharing  networks  among 
schools  and  school  library  media 
centers,  and  public  and  academic 
hbraries,  where  possible. 

(4)  Providing  professional 
development,  as  described  in  section 
1222(d)(2)  of  the  ESEA,  for  school 
library  media  specialists,  and  providing 


activities  that  foster  increased 
collaboration  between  school  library 
media  specialists,  teachers,  and 
administrators. 

(5)  Providing  students  with  access  to 
school  libraries  during  non-school 
hours,  including  the  hours  before  and 
after  school,  during  weekends,  and 
during  summer  vacation  periods. 

(d)  Use  of  scientifically  based 
research  (10  points).  How  well  the 
applicant  will  use  programs  and 
materials  that  are  grounded  in 
scientifically  based  research,  as  defined 
in  section  9101(37)  of  the  ESEA,  in 
carrying  out  one  or  more  of  the  activities 
described  under  criterion(c)  above. 

(e)  Broad-based  involvement  and    ' 
coordination  (15  points).  How  well  the 
applicant  will  extensively  involve 
school  library  media  specialists, 
teachers,  administrators,  and  parents  in 
the  proposed  project  activities  and 
effectively  coordinate  the  funds  and 
activities  provided  under  this  program 
with  other  literacy,  library,  technology, 
and  professional  development  funds   , 
and  activities. 

(f)  Evaluation  of  quality  and  impact 
(20  points).  How  well  the  applicant  will 
collect  and  analyze  data  on  the  quality 
and  impact  of  the  proposed  project 
activities,  including  the  extent  to  which 
the  availability  of,  the  access  to,  and  the 
use  of  up-to-date  school  library  media 
resources  in  the  elementary  schools  and 
secondary  schools  served  by  the 
applicant  were  increased;  and  the 
impact  on  improving  the  reading  skills 
of  students. 

Geographic  Distribution 

"Xfa  making  funding  decisions  we  will 
also  consider  the  equitable  distribution 
of  grants  across  geographic  regions  and 
among  local  educational  agencies 
ser\'ing  urban  and  rural  areas. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy'  Therefore,  under  5  U.S.G.s553(b)(A), 
the  Sec:retar>'  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
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apphcations  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Improving  Literacy  Through  School 
Libraries  Program,  CFDA  #84.364A,  is 
one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  the  Improving  Literacy  Through 
School  Libraries  Program  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System    - 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  foUowing: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  Will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federsd  Assistance  (ED 
424),  Budget  InformationNon- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ Award  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 


•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Improving  Literacy  Through  School 
Libraries  Program  and  you  are 
prevented  ft-om  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  ioi  this  competition;  and 
(2)J[a)  The  e-Application  system  must  be 
unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date:  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington.  DC  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336-       . 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Improving  Literacy 
Through  School  Libraries  Program  at: 
h  ttp  ://e-gran  ts.ed.gov. 

FOR  APPLICATIONS  CONTACT: 
Applications  will  be  available  on  the 
World  Wide  Web  at  the  following  sites: 
http://www.ed.gov/offices/OESE/LSL; 
h  ttp  ://www.  ed.gov/GrantApps. 

Hart  Copies  will  be  available  after 
March  6,  2003,  from  the  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398.  Jessup,  MD  20794-1398. 
Telephone  (toll  free)  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  Ep  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html.  or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  84.364A. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  McNeely  or  Beth  Fine,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  5C130,  FOB-6, 
Washington,  DC  20202-6200. 
Telephone:  (202)  260-1335  (Margaret 
McNeely)  or  (202)  260-1091  (Beth  Fine) 
or  via  Internet:  LSL@ed.gov. 


If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  Individuals 
with  disabilities  may  obtain  this 
document  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
coijiputer  diskette)  on  request  to  the 
program  contact  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  Tbe  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index. titml. 

Program  Authority:  20  U.S.C.  6383. 

Dated:  March  3.  2003. 
Eugene  W.  Hickok, 
Under  Secretary  of  Education. 
[FR  Doc.  03-5284  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.344] 

Office  of  Postsecondary  Education; 
TRIO  Dissemination  Partnership  (TRIO 
Dissemination)  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The  TRIO 
Dissemination  Program  provides  grants 
to  TRIO  Program  grantees  to  enable 
them  to  work  with  institutions  and 
organizations  that  are  serving  low- 
income  and  first-generation  college 
students,  but  do  not  have  TRIO  Program 
grants.  The  purpose  of  the  TRIO 
Dissemination  Program  is  to  promote 
the  replication  or  adaptation  of 
successful  TRIO  Program  components, 
practices,  strategies,  and  activities  by 
institutions  and  organizations  that  are 
not  TRIO  Program  grantees.  The  TRIO 
Programs  consist  of  Talent  Search, 
Educatjbnal  Opportunity  Centers, 
Upward  Bound,  Student  Support 
Services,  Ronald  E.  McNair 
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Postbaccalaureate  Achievement 
Programs,  and  the  Training  Program  for 
Federal  TRIO  Programs. 

For  FY  2003,  we  encourage  applicants 
to  design  projects  that  focus  on  the 
invitational  priorities  in  the  Priorities 
section  of  this  application  notice. 

Eligible  Applicants:  Institutions  of 
higher  education  and  private  and  public 
institutions  and  organizations  that  were 
carrying  out  a  Federal  TRIO  grant  before 
October  7,  1998,  the  date  of  enactment 
of  the  Higher  Education  Amendments  of 
1998. 

Applications  Available:  March  6, 
2003. 

Deadline  for  Transmittal  of 
Applications:  April  7,  2003. 

Deadline  for  Intergovernmental 
i?eview.June9,  2003. 

Estimated  Available  Funds: 
$5,500,000. 

SUPPLEMENTARY  INFORMATION:  All 
previously  funded  grantees  xmder  this 
program  are  eligible  to  apply  under  this 
competition.  However,  no  prior 
experience  points  will  be  awarded.  In 
addition,  as  the  purpose  of  the 
Dissemination  Program  is  to  increase 
the  impact  of  the  TRIO  Programs  in 
order  to  reach  more  TRIO-eligible 
students,  previously  funded  grantees 
must  identify  new  partners  and,  as 
appropriate,  select  a  new  component  or 
strategy. 

Estimated  Range  of  Awards: 
$150,000-$200,000  for  Year  1  of  the 
project  period. 

Estimated  Avemge  Size  of  Awards: 
$179,000  per  year. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $200,000  for  Year  1  of  the 
project  period.  The  Assistant  Secretary 
for  Postsecondary  Education  may 
change  the  maximum  amount  through  a 
notice  published  in  the  Federal 
Register. 

Estimated  Number  of  Awards:  25-30. 

Note:  The  Department  is  not  bound  by  any 
of  the  estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Page  Limit:  The  application  narrative 
(Part  ni  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  reviewers  use  to  evaluate  your 
application.  You  must  Umit  Part  III  to 
the  equivedent  of  no  more  than  45  pages, 
using  the  following  standards: 

•  A  "page"  is  8.5"  by  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 


text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  11,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resiunes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative, 
in  Part  III. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  86,  97,  98,  and  99. 

Priorities 

Invitational  Priorities:  We  ard 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities. 

Invitational  Priority  1 — Advance  the 
Awareness  of  Underserved  Groups  in 
the  Benefits  of  TRIO  Programs     , 

Projects  that  have  developed 
successful  partnerships  with 
institutions  and  organizations  serving 
significant  nvunbers  or  percentages  of 
TRIO-eligible  students  in  economically 
depressed  areas  for  tjie  purposes  of 
increasing  access,  retention  and 
completion  rates  of  these  students  in 
secondary  and  postsecondary  education. 
TRIO  institutions  and  organizations  that 
have  been  successful  in  making  the 
TRIO  programs  more  visible  and 
accessible  to  these  potential  participants 
are  encouraged  to  assist  other 
institutions  in  adopting  successful 
intervention  models. 

Invitational  Priority  2 — Effective  Use  of 
Educational  Technology 

Projects  designed  to  share  effective 
strategies  for  using  technology  in  a 
variety  of  ways,  including  innovative 
technology-based  instructional 
programs;  use  of  technology  to  provide 
better  access  to  educational 
opportunities;  and  technology-based 
programs  to  equip  disadvantaged 
students  with  the  knowledge  and  skills 
to  compete  for  jobs  in  the  emerging 
world  economy  that  require  the  use  of 
new  and  sophisticated  technologies. 


Invitational  Priority  3 — Business  and 
Community  Partnerships  and  K-12 
Collaborations 

,     Projects  to  assist  communities  with 
large  numbers  of  lo<v-income,  first- 
generation  college  students  to  develop 
effective  business  and  community 
partnerships  and  K-12  collaborations. 

InvitQtional  Priority  4 — Increased 
•  Participation  of  Underrepresented 
Groups  in  Graduate  Study 

Projects  designed  to  share  successful 
TRIO  strategies  for  increasing  the 
access,  retention,  and  completion  rates 
of  low-income,  first  generation  college 
students  and  students  from  the 
following  ethnic  and  racial  groups  that 
are  currently  underrepresented  in 
graduate  education:  Black  (non- 
Hispanic),  Hispanic,  American  Indian, 
and  Alaska  Native. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priorities  a  competitive  or 
absolute  preference  over  other 
applications. 

FOR  APPUCATIONS  AND  FURTHER 
INFORMATION  CONTACT:  Eileen  S.  Bland 
or  Virginia  Mason,  Office  of  Federal 
TRIO  Programs,  U.S.  Department  of 
Education,  1990  K  Street,  NW.,  Suite 
7000,  Washington,  DC  20006-8510. 
Telephone:  (202)  502-7600  or  via 
Internet:  TRIO@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  l-«00-«77-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  APPUCATIONS  AND  FURTHER 
INFORMATION  CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  edtemative  format  by  contacting 
those  persons.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://wurw.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1-      . 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 
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w 

Program  Authority:  20  U.S.C.  1070a-ll 
and  1070a-18. 

Dated:  March  3,  2003. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary^ 

Education. 

[FR  Doc.  03-5283  Filed  3-5-03;  8:45  am| 

BILUNG  CODE  4000-01 -P 


DEF^ARTMENT  OF  ENERGY 

Office  of  Science 

Basic  Energy  Sciences  Advisory 
Committee  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41,  Code  of 
Federal  Regulations,  section  102-3.65, 
and  following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Basic  Energy 
Sciences  Advisory  Committee  has  been 
renewed  for  a  two-year  period  beginning 
in  February  2003.  The  Committee  will 
provide  advice  to  the  Director,  Office  of 
Science,  on  the  basic  energy  sciences 
program. 

The  Secretary  has  determined  that  the 
renewal  of  the  Basic  Energy  Sciences 
Advisory  Conmiittee  is  essential  to  the 
conduct  of  the  Department's  business 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  continue  to  operate 
in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Rachel  Samuel  at  (202)  586-3279. 

Issued  in  Washington,  DC  on  February  25. 
2003. 

lames  N.  Solit, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  03-5262  Filed  3-5-03;  8:45  am) 
BILUNQ  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford 

agency:  Department  of  Energy. 


ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford,  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meeting  be  announced  in 
the  Federal  Register. 
DATES:  Thursday,  April  3,  2003,  9  a.m.- 
5  p.m.,  Friday,  April  4,  2003,  8:30  a.m.- 
4  p.m. 

ADDRESSES:  West  Coast  Ridpath  Hotel, 
515  Sprague  Avenue,  Spokane,  WA. 
Phone:  (509)  838-2711,  Fax:  (509)  747- 
6970. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Sherman.  Public  Involvement 
Program  Manager,  Department  of  Energy 
Richland  Operations  Office,  825  Jadwin, 
MSIN  A7-75,  Richland,  WA,  99352; 
Phone:  (509)  37€^6216:  Fax:  (509)  376- 
1563. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  « 

Thursday,  April  3,  2003 

•  Presentation  on  the  Hanford 
Systems  Assessment  Capability  (SAC) 
Tool; 

•  Discussion  and  introduction  of  draft 
advice  on  the  Proposed  Elimination  of 
Technetium-99  (Tc-99)  Removal  from 
Tank  Waste  Pretreatment; 

•  Presentation  and  discussion  of  the 
DOE-HQ  draft  policy  and  guidance  on 
the  risk-based  end  state  vision; 

•  Discussion  and  introduction  of  draft 
advice  on  FY03,  FY04  and  FY05  budget; 

•  Discussion  and  draft  advice  on  the 
Disposition  of  Transuranic  Waste  in  the 
Tanks; 

•  Introduction  of  draft  advice  on  the 
Hanford  Groundwater  Strategic  Plan 
(tentative); 

•  Public  comment. 
Friday,  April  4,  2003. 

•  Adoption  of  draft  advice: 

•  Elimination  of  Technetium-99  (Tc- 
99)  Removal  from  Tank  Waste 
Pretreatment,  FY03,  FY04,  FY05 
budgets.  Disposition  of  Transuranic 
Waste  in  the  Tanks,  Hanford 
Groimdwater  Strategic  Plan  (tentative). 

•  Update  on  the  Hanford  Solid  Waste 
Environmental  Impact  Statement  (HSW 
EIS) — second  draft. 

•  Status  of  M-91  Tri-Party  Agreement 
negotiations.  (These  negotiations 
focused  on  the  cleanup  of  DOE 
Transuranic  and  Mixed  Transuranic 
Wastes  aOid  associated  low-level  and 
mixed  low-level  wastes.) 


•  Introduction  of  a  letter  to  the  Tri- 
Party  Agreement  Agencies  on  the  recent 
state  of  the  site  meetings; 

•  Additional  ground  rules; 

•  Public  comment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Yvonne  Sherman's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments.  ' 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Yvonne 
Sherman,  Department  of  Energy 
Richland  Operation  Office,  825  Jadwin, 
MSIN  A7-75,  Richland,  WA  99352,  or 
by  calling  her  at  (509)  376-1563. 

Issued  in  Washington,  DC  on  February  28, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
IFR  Doc.  03-5259  Filed  3-5-03;  8:45  am) 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board  Chairs 
Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB)  Chairs  Meeting.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  this  meeting  be 
announced  in  the  Federal  Register. 
DATES:  March  28-29,  2003. 

ADDRESSES:  Adams  Mark  Hotel,  1550 
Court  Place,  Denver,  CO  80202. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
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Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80031;  telephone  (303) 
420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  "Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
.management,  and  related  activities. 

Tentative  Agenda 

Friday,  March  28,  2003 

8  a.m.     Registration 

8:30  a.m.    Opening  business, 
Welcoming  remarks;  Victor  Holm, 
RFCAB  Chair;  Eugene  Schmitt,  DOE 
RF  Manager;  others.  Introductions, 
Meeting  ground  rules  and  agenda 
review.  Meeting  objectives  and 
expectations 

9  a.m.    Roundtable  presentations 
from  each  site  focusing  on  intersite 
shipment  of  wastes  and  materials  (5 
min.  per  site) 

9:45  a.m.    Chairs  discussion  of 
intersite  shipment  issues 

10:30  a.m.    Break 

10:45  a.m.    Presentation  and 
discussion  on  DOE-EM  2003-2004 
budget  with  Deputy  Assistant 
Secretary  for  Policy,  Planning  and 
Budget,  Roger  Butler 

11:45  a.m.    Ltmch 

1  p.m.    Presentation  and  discussion 
on  long-term  stewardship  with 
Dave  Geiser,  DOE  Office  of  Long- 
Term  Stewardship  and  Mike  Owen, 
Director  of  Worker  and  Community 
Transition  and  the  Secretary  of 
Energy's  Designee  to  Lead  the 
Legacy  Management  Transition 
Team 

3  p.m.    Break 

3:15  p.m.    Discussion  and  approval 
of  TRU  Waste  Workshop 
Reconunendations 

4:15  p.m.    Public  comment  period 

4:30  p.m.    Day  1  wrap-up  and  review 
of  Day  2 

4:45  p.m.     Adjourn 
Saturday,  March  29,  2003 

8:30  a.m.    Review  agenda 

8:35  a.m.     Planning  for  future 
EMSSAB  events,  Next  Chairs 
meeting(s):  Discussion  question  on 
how  often  chairs  should  meet; 
location  and  date  for  next  meeting. 
Next  workshop  V 

9:30  a.m.    Discussion  with  new 
EMSSAB  Designated  Federal 
Officer  Sandra  Waisley  and  Deputy 
Assistant  Secretary  Roger  Butler 

10:15  a.m.    Break 

10:30  a.m.    Roundtable  discussion 
with  each  board  sharing  success 
stories  or  outlining  concerns 

11:30  a.m.    PubUc  comment  period 

11:45  a.m.    Meeting  wrap-up.  Review 


of  expectations/objectives.  Meeting 

evaluation 
12  noon    Adjourn 
Pubhc  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Conunittee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
cohtact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facifitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday  except 
Federal  holidays.  Minutes  wall  also  be 
available  by  writing  or  calling  Ken 
Korkia  at  the  address  or  telephone  ' 
nvunber  listed  above. 

Issued  in  Washington,  DC  on  February  28. 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  03-5260  Filed  3-5-03;  8:45  am] 

BMJJNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  National 
Petroleum  Council 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  National  Petroleum 
Council.  Federal  Advisory  Conunittee 
Act  (Pub.  L.  92-463,  86  Stat.  770) 
requires  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 

DATES:  Friday,  May  16,  2003,  9  a.m. 

ADDRESSES:  The  St.  Regis  Hotel.  Crystal 

Ballroom,  923  Sixteenth  &  K  Streets, 

NW.,  VVashington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Kristen  Palasciano,  U.S.  Department  df 

Energy,  Office  of  Fossil  Energy, 

Washington,  DC  20585.  Phone:  202/ 

586-9768. 

SUPPLEMENTARY  INFORMATION: 


Purpose  of  the  Committee:  To  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of  " 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industry. 

Tentative  Agenda 

— Call  to  order  and  introductory 

remarks  by  William  A.  Wise,  Chair  of 

the  NPC 
— Remarks  by  the  Honorable  Spencer    . 

Abraham,  Secretary  of  Energy 

(invited) 
^Administrative  matters 
— New  business 

— Public  comment  (lO-minute  rule) 
— Adjournment 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  of 
the  Council  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do 
so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
^enda  items  should  contact  Ms.  Kristen 
Palasciano  at  the  address  or  telephone 
niunber  listed  above.  Requests  must  be 
received  at  least  five  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Tninscripts._/Wailable  for  public 
review  and  copjfing  at  the  Public 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  February  28, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee,  Management 
Officer. 

[FR  Doc.  03-5261  Filed  3-5-03;  8:45  am] 
BILUNG  COOe  645<M)1-»> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOECA-2002-0014;  FRL-7457-4] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1900.02  (0MB  No.  2060-0423)  to  0MB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.},  this  document  announces 
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that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Title:  NSPS:  Small  Municipal 
Waste  Combustors  (40  CFR  part  60, 
subpart  AAAA)  (OMB  Control  No. 
2060-0423.  EPA  ICR  No.  1900.02)  The 
ICR.  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  April  7.  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Chandler,  Compliance  Assistance 
and  Sector  Program,  Office  of 
Enforcement  &  Compliance  Assurance. 
i         Mailcode  2224A.  Environmental 
><^  Protection  Agency.  1 200  Pennsylvania 
^  Ave..  NW..  Washington.  DC  20460: 
telephone  number:  (202)  564-7073:  fax 
number:  (202)  564-0009;  e-mail  address: 
chandler.joyce@epa.gov.  Refer  to  EPA 
ICR  Number  1900.02. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  20  (67  FR  41981).  EPA  sought 
comments  on  this  ICR  pursuant  to  5 
CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OECA- 
2002-0014.  which  is  available  for  public 
viewing  at  the  Enforcement  & 
Compliance  Docket  and  Information 
Center  (ECDIC)  in  the  EPA  Docket 
Center  (EPA/DC).  EPA  West  Building, 
Room  B102.  1301  Constitution  Ave.. 
NW..  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
.     Reading  Room  is  (202)  566-1 744.  and 
the  telephone  number  for  the  ECDIC 
Docket  is  (202)  566-1514.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  instructions: 
(1)  Submit  youi  comments  to  EPA 


online  using  EDOCKET  (our  preferred 
method),  by  e-mail  to  ECDIC  at 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center.  Environmental 
Protection  Agency.  Mailcode:  2201T. 
1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460,  and  (2)  Mail 
yoiu-  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  attention:  Desk  Officer  for  EPA, 
725  17th  Street.  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  conunent  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  offioal  public  docket,  and  will  not 
be  avainAle  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002).  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  NSPS:  Small  Municipal  Waste 
Combustors  (40  CFR  part  60.  subpart 
AAAA)  (OMB  Control  No.  2060-0423. 
EPA  ICR  Number  1900.02).  This  is  a 
request  to  renew  an  existing  approved 
collection  that  is  scheduled  to  expire  on 
February  28,  2003.  Under  the  OMB 
regulations,  the  Agency  may  continue  to 
conduct  or  sponsor  the  collection  of 
information  while  this  submission  is 
pending  at  OMB. 

Abstract:  This  addresses  information 
collection  activities  that  would  be 
imposed  by  the  NSPS:  Small  Municipal 
Waste  Combustors,  40  CFR  part  60, 
subpart  AAAA.  This  information 
collection  is  required  as  a  result  of  the 
implementation  of  the  NSPS  that  are 
being  developed  under  the  authority  of 
sections  111  and  129  of  the  Clean  Air 
Act  (CAA).  Reporting  and  recordkeeping 
requirements  would  apply  to  MWC 
units  that  have  the  capacity  to  combust 
greater  than  35  tons  per  day  (tpd)  but 
less  than  250  tpd  of  municipal  solid 
waste.  * 

This  ICR  will  enable  EPA  to  monitor 
compliance  with  emission  standards  for 
regulated  pollutants.  Owners  and 


operators  of  small  MWCs  are  required  to 
measure,  record,  and  report  emission 
rates  and  operating  parameters,  follow 
good  combustion  practices  (GCP).  and 
submits  siting  analysis.  The  responses 
to  this  NSPS  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2.100  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Small 
MWCs  that  combust  greater  than  35  tons 
per  day  (tpd)  but  less  than  250  tpd  of 
municipal  solid  waste. 

Estimated  Number  of  Respondents:  6 
piilUits  with  2  small  MWC  units  each. 

Frequency  of  Response:  Initial, 
Quarterly,  Semi-annual.  Annual. 

Estimated  Total  Annual  Hour  Burden: 
25.201  hours. 

Estimated  Total  Annual  Cost: 
$806,474,  includes  $200,000  annualized 
capital  and  $77,000  O&M  costs. 

Changes  in  the  Estimates:  There  is  a 
increase  of  16,642  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  due  to  the  new 
small  municipal  waste  combustors  that 
have  begun  operating. 

Dated:  February  28.  2003. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  03-5311  Filed  3-5-03;  8:45  ami 
BRUNO  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2003-0004;  FRL-7457-91 

Agency  Information  Collection 
Activities;  Submission  for  OMB  Review 
and  Approval;  Comment  Request; 
NSPS  for  Coal  Preparation  Plants  (40 
CFR  Part  60,  Subpart  Y),  ICR  Number 
1062.08,  OMB  Number  2060-0122 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance"  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Coal  Preparation 
Plants  (40  CFR  part  60,  subpart  Y),  OMB 
Control  Number  2060-0122.  EPA  ICR 
Number  1062.08.  The  ICR.  which  is 
abstracted  below,  describes  the  native  of 
the  information  collection  and  its 
estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  April  7,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Chadwick.  Compliance  Assessment  and 
Media  Programs  Division.  Office  of 
Comphance.  Mail  Code  2223A. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460;  telephone  number  (202)  564- 
7054;  fax  number  (202)  564-0050;  e- 
mail  address  chadwick.dan@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procediues  prescribed  in  5  CFR  1320.12. 
On  December  9.  2002  (  67  FR  72942), 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2003-0004.  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744.  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  hiformation  Center  is  (202) 
566-1514.  An  electronic  version  of  the 


public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
docimients  in  the  public  docket  that  are 
available  electronically.  When  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code:  2201T, 
1200  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20460,  and  (2)  mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comment, 
whether  submitted  electronically  or  on 
paper,  will  be  available  for  public 
viewing  in  EDOCKET,  as  EPA  receives 
them  without  change,  imless  the 
comment  contains  copyrighted  material. 
Confidential  Business  Information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  coiiiment  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  copyrighted  material,  will  be 
available  in  the  public  docket.  Although 
identified  as  an  item  in  the  official 
docket,  information  claimed  as  CBI.  or 
whose  disclosure  is  otherwise  restricted 
by  statute,  is  not  included  in  the  official 
public  docket,  and  will  not  be  available 
for  public  viewing  in  EDOCKET.  For 
further  information  about  the  electronic 
docket,  see  EPA's  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 

edocket. 

Title:  NSPS  for  Coal  Preparation 
Plants  (40  CFR  part  60.  subpart  Y).  OMB 
Control  Number  2060-0122.  EPA  ICR 
Number  1062.08.  This  is  a  request  to 
renew  an  existing,  approved  collection 
that  is  scheduled  to  expire  on  February 
28,  2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  Owners  or  operators  of  coal 
preparation  plants  must  make  certain 
one-time-only  notifications  including: 


Notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate,  notification  of 
the  initial  performance  test;  including 
information  necessary  to  determine  the 
conditions  of  the  performance  test; 
performance  test  measurements  and 
results,  and  notification  of 
demonstration  of  the  continuous 
monitoring  system  (CMS).  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  start-up.  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  faciHty.  or  any  period  during 
which  the  CMS  is  inoperative.  CMS 
requirements  specific  to  coal 
preparation  plants  provide  information 
on  the  operation  of  the  emissions 
control  device  and  compliance  with  the 
opacity  standard.  Semiannual  reports  of 
excess  emissions  are  also  required.  Any 
owner  or  operator  subject  to  the  rule 
shall  maintain  a  file  of  these 
measurements,  and  retain  the  file  for  at 
least  two  years  following  the  date  of 
such  measurements,  maintenance 
reports,  and  records. 

Responses  to  this  information 
collection  are  deemed  to  be  mandatory, 
per  section  114(a)  of  the  Clean  Air  Act. 
The  required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  t»e 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1. 
part  2rSubpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  part  2; 
41  FR  36902,  September  1,  1976; 
amended  by  43  FR  40000.  September  8. 
1978;  43  FR  42251.  September  20.  1978; 
44  FR  17674,  March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
Control  Number.  The  OMB  Control 
Numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  »5. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for  - 
this  collection  of  information  is 
estimated  to  average  about  14  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  ^ency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
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maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  coal  preparation 
plants  which  process  more  than  200 
tons  of  coal  per  day. 

Estimated  Number  of  Respondents: 
616. 

Frequency  of  Response: 
Semiannually. 

Estimated  Total  Annual  Hour  Burden: 
17,162  hours. 

Estimated  Total  Capital  and 
Operations  &■  Mainteinance  (O  &■  M) 
Annual  Costs:  $21,700  which  includes 
$0  annualized  capital/startup  costs  and 
$21,700  annual  O&M  costs. 

Changes  in  the  Estimates:  There  is 
increase  of  1 ,699  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  due  to  more 
accurate  accounting  of  existing  sources 
subject  to  NSPS  Subpart  Y  and  an 
adjustment  in  the  reporting  frequency. 

Dated:  February  25.  2003 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  03-5312  Filed  3-5-03:  8:45  am) 
BMjjNQCooe  asao-so-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2002-0017;  FRL-7458-11 

Agency  Information  Collection 
Activities:  Submission  for  OIMB  Review 
and  Approval;  Comment  Request; 
NSPS  for  Industrial-Commercial- 
Institutional  Steam  Generating  Units 
(40  CFR  Part  60,  Subpart  Db),  ICR  No. 
1088.10,  OIMB  No.  2060-0072 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Industrial- 
Commercial-Institutional  Steam 
Generating  Units  (40  CFR  part  60, 
subpart  Db),  OMB  Control  Number 
2060-0072,  EPA  ICR  No.  1088.10.  The 


ICR,  which  is  abstracted  below, 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  must  be 
submitted  on  or  before  April  7,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION.       , 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Chadwick,  Compliance  Assessment  and 
Media  Programs  Division,  Office  of 
Compliance.  Mail  Code  2223A, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number  (202)  564- 
7054;  fax  number  (202)  564-0050;  e- 
mail  address  chadwick.dan@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  die  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  20,  2002  (67  FR  41981),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OECA- 
2002-0017,  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to  - 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  niunber  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  nimiber  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  2223A, 
1 200  Wnnsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 


(OMB).  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBl,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  NSPS  for  Industrial- 
Commercial-Institutional  Steam 
Generating  Units  (40  CFR  part  60, 
subpart  Db),  OMB  Control  Number 
2060-0072,  EPA  ICR  Number  1088.  id] 
This  is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  February  28,  2003.  Under  the 
OMB  regiilations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  Owners  or  operators  of 
steam  generating  imits  subject  to 
Subpart  Db  must  make  one-time-only 
notifications  of  construction/ 
reconstruction,  anticipated  and  actual 
startup,  initial  performance  test, 
physical  or  operational  changes,  and 
demonstration  of  a  continuous 
monitoring  system.  They  must  also 
submit  reports  on  initial  performance 
test  results,  monitoring  results,  and 
excess  emissions.  Records  must  be 
maintained  of  startups,  shutdowns, 
malfunctions,  and  periods  when  the 
continuous  monitoring  system  is 
inoperative,  and  of  various  fuel 
combustion  and  pollutant  emission 
parameters. 

The  requi,red  notifications  are  used  to 
inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  Perfoptaiance  test 
reports  are  needed  as  these  ire  the 
Agency's  record  of  a  source  s  initial 
capability  to  comply  with  the  emission 
standard,  and  serve  as  a  record  of  the 
operating  conditions  under  which 
compliance  was  achieved.  The 
monitoring  and  excess  emissions  reports 
are  used  for  problem  identification,  as  a 
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check  on  source  operation  and 
maintenance,  and  for  compliance 
determinations.  The  information 
collected  from  recordkeeping  and 
reporting  requirements  are  used  for 
targeting  inspections,  and  for  other  uses 
in  compliance  and  enforcement 
programs.  The  frequency  of  electronic 
reporting  is  quarterly.  Otherwise, 
reporting  frequency  is  semiannual. 

Responses  to  this  information 
collection  are  deemed  to  be  mandatory, 
per  section  114(a)  of  the  Clean  Air  Act. 
The  required  information  consists  of 
emissions  data  and  other  information 
that  have  been  determined  not  to  be 
private.  However,  any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  part  2; 
41  FR  36902,  September  1, 1976; 
amended  by  43  FR  40000,  September  8, 
1978;  43  FR  42251,  September  20, 1978; 
44  FR  17674,  March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information    . 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  200  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  infohnation  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 
and  transmit  or  otherwise  disclose  the 
information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  fossil-fuel-fired 
steam  generating  units  subject  to 
Subpart  Db. 

Estimated  Number  of  Respondents: 
1,230. 

Frequency  of  Response:  Semi- 
annually, Quarterly  for  electronic. 


Estimated  Total  Annual  Hour  Burden: 
591,389. 

Estimated  Total  Annual  Cost: 
$59,384,435,  includes  $9,000,000 
annualized  capital  and  $17,775,000 
O&M  costs. 

Changes  in  the  Estimates:  There  is  an 
increase  of  16,356  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  due  to  an 
increase  in  the  size  of  the  regulated 
universe. 

Dated:  FAruary  26,  2003. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
IFR  Doc.  03-5313  Filed  3-5-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[QKCA-2003-0001;  FRL-7458-2] 

Agency  Information  Collection 
Activities;  Submission  for  EPA  ICR  No. 
1847.03,  OIMB  No.  2060-0390  to  OMB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  s^q.),  this  document  aimounces 
that  the  following  Information 
Collection  Request  (ICR). has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Federal  Plan  Recordkeeping 
and  Reporting  Requirements  for  Large 
Municipal  Waste  Combustors 
Constructed  on  or  Before  September  20, 
1994  (40  CFR  part  62,  subpart  FFF). 
This  ICR  describes  the  natiue  of  the 
information  collection  and  its  estimated 
burden  and  cost  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  April  7,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  Binder,  Compliance  Assistance 
and  Sector  Programs  Division,  Office  of 
Compliance,  Mail  Code  2224A,  202-" 
564-2516  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  fax  number: 
202-564-0009;  e-mail  address: 
binder.jonathan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 


On  June  20,  2002  (67  Ffl  41981),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2003-0001,  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  (ECDIC)  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West,  Room 
B102, 1301  Constitution  Ave.,  NW.. 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the 
Enforcement  and  Compliance  Docket 
and  hiformation  Center  (ECDIC)  is  (202) 
566-1514.  An  electronic  version  of  the 
pubUc  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
p«blic  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  identification  number  identified 
above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency.  Mailcode:  2201T; 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  mail  * 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Ilesk  Officer  for  EPA,  725^ 
17th  Street.  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
confidential  business  information  (CBI). 
or  other  information  whose  public 
disclosm*  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
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CBI.  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  ftirther  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov/ 
edocket. 

Title:  Federal  Plan  Requirements  for 
Large  Municipal  Waste  Combustors 
Constructed  on  or  before  September  20, 
1994  (40  CFR  part  62,  subpart  FFF) 
(OMB  Control  No.  2060-0390,  EPA  ICR 
No.  1847.03).  This  is  a  request  to  renew 
an  existing  approved  collection  that  is 
scheduled  to  expire  on  March  31,  2003. 
Under  the  OMB  regulations,  EPA  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  Municipal  Solid  Waste 
Combustors  (MWC)  with  a  capacity  to 
combust  greater  than  250  tons  per  day 
if  construction  was  commenced  on  or 
before  September  20,  1994  and  that  are 
not  located  in  areas  covered  by  an  EPA- 
approved  and  currently  effective  State 
or  Tribal  Plan  are  subject  to  specific 
reporting  and  recordingkeeping 
requirements.  Notification  Eeports  are 
required  for  one-time-only  reports 
related  to  initial  performance  test  data 
and  continuous  measurements  of  site- 
specific  operating  parameters. 
Quarterly,  semi-annual  and  annual 
compliance  reports  are  required  related 
to  a  variety  of  site-specific  operating 
parameters,  including  exceedances  of 
applicable  limits.  Semi-annual 
compliance  reports  are  required  related 
to  emission  rate  or  operating  parameter 
data  that  were  not  obtained  when 
exceedances  of  applicable  limits 
occurred.  Affected  entities  must  retain 
records  for  five  years  that  are  required 
under  40  CFR  part  62,  §§  62.14109(a), 
62.39b(a)  and  40  CFR  part  60.  §  60.59b. 

An  agency  may  not  conduct  or  - 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  399  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 


technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  Operators  of  Large    4 
Municipal  Waste  Combustors. 

Estimated  Average  Number  of 
Respondents:  14. 

Frequency  of  Response:  Quarterly, 
semi-annuaily,  and  annually. 

Estimated  Total  Annual  Hour  Burden: 
39,067. 

Estimated  Total  Annual  Operations 
and  Maintenance  Cost:  $402,617. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  19.848  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  due  to  a 
reduction  in  the  number  of  affected 
respondents  as  indicted  by  a  recent 
source  inventory  analysis  and  the 
expectation  that  EPA-approved  and 
effective  State  Plans  will  cover 
additional  respondents. 

Dat^d:  February  23,  2003. 
Oscar  Morales, 

Director.  CoUection  Strategies  Division. 
[FR  Doc.  03-5314  Filed  3-5-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2002-0069;  FRL-7459-1] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  (OMB  Control  No. 
2040-0164,  EPA  ICR  No.  1654.04) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Reporting  Requirements 
Under  EPA's  Water  Alliances  for 
Voluntary  Efficiency  (WAVE)  Program  . 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  estimated 
burden  and  cost. 


DATES:  Additional  comments  may  be 
submitted  on  or  before  April  7,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Martin,  Municipal  Support 
Division,  Office  of  Wastewater 
Management,  Mailcode  4204M. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC  20460;  telephone  number:  (202) 
564-0623;  fax  number:  (202)  501-2396; 
e-mail  address:  martin.valerie@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  September  26,  2002  (67  FR  60679), 
EPA  sought  comments  on  this  ICR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  no  comments. 

EPA  has  established  a  docket  for  this 
ICR  under  Docket  ID  No.  OW-2002- 
0069,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDCDCKET  (our 
preferred  method),  by  e-mail  to  OW- 
Docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  4101T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street.  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
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viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Reporting  Requirements  Under 
EPA's  Water  Alliances  for  Voluntary 
Efficiency  (WAVE)  Program  (OMB 
Control  No.  2040-0164,  EPA  ICR  No. 
1654.04).  This  is  a  request  to  renew  an 
existing  approved  collection  that  is 
scheduled  to  expire  on  March  31,  2003. 
Under  the  OMB  regulations,  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  EPA  initially  collects  facility 
information  and  thereafter  annually 
collects  water,  energy,  and  cost  savings 
information  from  participants  in  the 
WAVE  program.  WAVE  Partners  are 
commercial  businesses  or  institutions 
that  voluntarily  agree  to  implement 
cost-effective  water  efficiency  measures 
in  their  facilities.  Initially  the  WAVE 
Program  targeted  the  lodging  industry, 
but  now  includes  office  buildings, 
educational  institutions  and  medical 
facilities.  Another  type  of  participant, 
"Supporters,"  workis  with  EPA  to 
promote  water  efficiency.  Supporters 
are  equipment  manufacturers,  water 
management  companies,  utilities,  state 
and  local  governments,  and  the  like. 

The  purpose  of  the  WAVE  Program  is 
pollution  prevention.  EPA  and  the 
Pollution  Prevention  Act  define 
pollution  prevention  as  "source 
reduction,"  and  other  practices  that 
reduce  or  eliminate  the  creation  of 
pollutants  through  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  through 
protection  of  natural  resources  by 
conservation.  By  promoting  water 
efficiency,  WAVE  prevents  pollution  in 
two  basic  ways.  First,  wastewater  flows 
are  reduced  which  can  increase 
treatment  efficiency  at  wastewater 
treatment  plants  resulting  in  reduced 


pollutant  loads.  Second,  less  water  used 
means  that  less  energy  will  be  used  to 
treat,  transport,  and  heat  drinking  water 
and  to  transport  and  treat  wastewater. 
To  the  extent  that  the  reduced  energy 
use  so  achieved  is  electrical  energy, 
power  plant  emissions  are  reduced. 
Water  efficiency  also  causes  less  water 
to  be  withdrawn  and  helps  preserve 
streamflow  to  maintain  a  healthy 
aquatic  environment;  in  addition,  less 
pumping  of  groundwater  lowers  the 
chance  Uiat  pollutants  that  may  be  in 
the  groundwater  will  be  drained  into  a 
water  supply  well. 

EPA  lises  the  information  to  maintain 
a  profile  of  program  membership  and  to 
monitor  the  success  of  the  program, 
demonstrate  that  pollution  prevention 
can  be  accomplished  with  a  non- 
regulatory  approach,  and  to  promote  the 
program  to  potential  partners. 
Participation  in  the  WAVE  Program  is 
voluntary;  however,  a  participant  joins 
the  program  by  signing  and  submitting 
a  Membership  Agreement  and  an  annual 
Results  Report  to  EPA  to  receive  and 
retain  program  benefits,  such  as 
software  and  publicity.  No  participant  is 
required  to  submit  coiifidential  business 
information.  EPA  maintains  and 
distributes  a  list  of  program 
participants,  and  presents  aggregated 
data  only  in  its  program  progress 
reports. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  about  3  hours  per 
Membership  Agreement  response,  a 
one-time  submission,  and  6  hours  per 
Results  Report  response,  an  aimual 
submission.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  iristall, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 


inforfiiation;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Commercial  businesses  or  institutions. 

Estimated  Number  of  Respondents: 
136. 

Frequency  of  Response:  Aimual. 

Estimated  Total  Annual  Hour  Burden: 
389  hours. 

Estimated  Total  Annual  Cost: 
$28,974,  includes  $0  of  capital  startup 
and  O&M  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  2,167  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  due  to 
simplification  of  the  reporting  process 
and  more  accurate  projections  of  new 
participants. 

Dated:  February  26,  2003. 
Oscar  Morales, 

Director.^Collection  Strategies  Division. 
(PR  Doc.  03-5323  Filed  3-5-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[SFUND-2003-0003,  FRL-7459-8] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Trade  Secret 
Claims  for  Community  RigM-to-Know 
and  Emergency  Planning  (EPCRA 
Section  322) 

agency:  Environmental  Protection 

Agency,  EPA. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C: 
3501  et  seq.],  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Trade 
Secret  Claims  for  Community  Right-to- 
Know  and  Emergency  Planning  (EPCRA 
Section  322),  EPA  ICR  No.  1428.06, 
OMB  Control  No.  2050-0078,  Expiration 
date  September  30,  2003.  Before 
submitting  ^e  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  5,  2003.  ,^^ 

ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Sicy 
Jacob,  Chemical  Emergency 
Preparedness  and  Prevention  Office, 
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Mail  Code  5104A,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460; 
telephone  number:  (202)  564-8019;  fax 
number:  (202)  564-8233;  e-mail  address: 
iacob.sicy@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

established  a  public  docket  for  this  ICR 
under  Docket  ID  number  SFUND-2003- 
0003.  which  is  available  for  public 
viewing  at  the  Superfund  Docket  in  the 
EPA  Docket  Center  (EPA/DC),  EPA 
West.  Room  B102.  1301  Constitution 
Ave.,  NW..  Washington.  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  Docket  is 
(202)  566-0276.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
wwH'.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically 
Once  in  the  system,  select  "search." 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  60  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
superfund.docket@epa.gov,  or  by  mail 
to:  EPA  Docket  Center.  Environmental 
Protection  Agency.  Superfund  Docket. 
Mail  Code  5202T.  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 


Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31.  2002).  or  go  to  www.epa.gov/ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  both 
manufacturing  and  non-manufacturing 
sectors  for  claims  under  sections  303, 
311  and  312  of  EPCRA.  Section  313 
claims  are  submitted  by  covered  sectors, 
which,  as  of  reporting  year  2002, 
include,  metal  mining  ((SIC  code  10 
(except  1011,  1081,  and  1094));  coal 
mining  ((SIC  code  12  (except  1241)); 
manufacturers  (SIC  codes  20-39); 
electric  utilities  (SIC  codes  4911 
(limited  to  facilities  that  combust  coal 
and/or  oil  for  the  purpose  of  generating 
electricity  for  distribution  in 
commerce),  4931  (limited  to  facilities 
that  combust  coal  and/ or  oil  for  the 
purpose  of  generating  electricity  for 
distribution  in  commerce),  and  4939 
(limited  to  facilities  that  combust  coal 
and/ or  oil  for  the  purpose  of  generating 
electricity  for  distribution  in 
commerce));  commercial  hazardous 
waste  treatment  (SIC  code  4953  (limited 
to  facilities  regulated  under  the  RCRA 
Subtitle  C.  42  U.S.C.  section  6921  et 
seq.));  chemical  and  allied  products- 
wholesale  (SIC  code  5169);  petroleum 
bulk  terminals  and  plants  (also  known 
as  stations)-wholesale  (SIC  code  5171); 
and,  solvent  recovery  services  (SIC  code 
7389  (limited  to  facilities  primarily 
engaged  in  solvents  recovery  services  on 
a  contract  or  fee  basis)).  In  addition, 
federal  facilities  were  added  to  the 
respondent  community  by  Executive 
Order  12856,  and  were  required  to 
report  beginning  calendar  year  1994. 

Title:  "fi-ade  Secret  Claims  for 
Community  Right-to-Know  and 
Emergency  Planning  (EPCRA  Section 
322),  OMB  Control  Number  2050-0078, 
EPA  ICR  Number  1428.06,  expiring  09/ 
30/03. 

Abstract:  This  information  collection 
request  pertains  to  trade  secrecy  claims 
submitted  under  Section  322  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 
EPCRA  contains  provisions  requiring 
facilities  to  report  to  State  and  local 
authorities,  and  EPA,  the  presence  of 
extremely  hazardous  substances 
(described  in  Section  302),  inventory  of 
hazardous  chemicals  (described  in 
Sections  311  and  312)  and  manufacture, 
process  and  use  of  toxic  chemicals 
(described  in  Section  313).  Section  322 
of  EPCRA  allows  a  facility  to  withhold 
the  specific  chemical  identity  from 
these  EPCRA  reports  if  the  facility 
asserts  a  claim  of  trade  secrecy  for  that 
chemical  identity.  The  provision 
establishes  the  requirements  and 
procedures  that  facilities  must  follow  to 


request  trade  secrecy  treatment  of 
chemical  identities,  as  well  as  the 
procedures  for  submitting  public 
petitions  to  the  Agency  for  review  of  the 
"sufficiency"  of  trade  secrecy  claims. 

Trade  secrecy  protection  is  provided 
for  specific  chemical  identities 
contained  in  reports  submitted  under 
each  of  the  following  EPCRA  sections: 

(1)  303  (d)(2)— FaciUty  notification  of 
changes  that  have  or  are  about  to  occur, 

(2)  303  (d)(3) — Local  Emergency 
Planning  Committee  (LEPC)  requests  for 
facility  information  to  develop  or 
implement  emergency  plans,  (3)  311 — 
Material  Safety  Data  Sheets  (MSDSs) 
submitted  by  facilities,  or  lists  of  those 
chemicals  submitted  in  place  of  the 
MSDSs,  (4)  312— Tier  II  emergency  and 
hazardous  chemical  inventory  forms, 
and  (5)  313  Toxic  chemical  release 
inventory  forms. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  9.9  hours  per 
claim.  The  total  annual  burden  for  the 
respondents  is  3,483  hours  at  a  cost  of 
$147,543.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any  ' 
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previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  February  26,  2003. 
Deborah  Y.  Dietrich, 

Director,  Chemical  Emergency  Preparedness 
and  Prevention  Office.  •   , 

(FR  Doc.  03-5327  Filed  3-5-03;  8:45  am] 
BILUNG  COOE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7459-3] 

Draft  Exposure' and  Human  Health 
Evaluation  of  Airt>ome  Pollution  from 
the  World  Trade  Center  Disaster 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

summary:  The  U.S.  Environmental 
Protection  Agency's  (EPA)  Office  of 
Research  and  Development  (ORD)  is 
announcing  the  extension  of  the  public 
comment  period  for  the  external  review 
draft  (ERD)  document,  Exposure  and 
Human  Health  Evaluation  of  Airborne 
Pollution  from  the  World  Trade  Center 
Disaster  (EPA/600/P-02/002A,  October 
2002).  This  draft  document  was 
prepared  by  ORD's  National  Center  for 
Environmental  Assessment  (NCEA) 
within  the  Office  of  Research  and 
Development. 

DATES:  In  the  December  27,  2002, 
Federal  Register  (67  FR  79089),  EPA 
announced  a  limited  comment  period 
through  February  25,  2003.  The  Agency 
is  now  extending  the  public  comment 
period  to  April  7,  2003.  Technical 
comments  should  be  in  writing  and 
must  be  postmarked  by  April  7,  2003. 
ADDRESSES:  The  primary  distribution 
method  for  the  ERD  will  be  via  ORD's 
Web  site  at  http://www.epa.gov/ncea/ 
virtc.htm.  This  draft  report,  in  PDF 
format,  can  be  viewed  and  downloaded 
bom  the  Internet  for  review  and 
comment.  In  addition,  a  limited  niunber 
of  CD-ROM  and  paper  copies  of  the  ERD 
are  available  by  contacting  the 
Technical  hiformation  Staflf,  NCEA-W 
(8623D),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460; 
telephone:  (202)  564-3261;  facsimile: 
(202)  565-D050;  e-mail: 
nceadc.comment@epa.gov.  Please 
provide  your  name  and  mailing  address, 
and  the  title  and  EPA  number  of  the 
requested  publication. 


Comment  Submission:  Comments  on 
the  ERD  may  be  mailed  to  the  Technical 
Iiiformation  Staff,  NCEA-W  (862 3D), 
U.S.  Environmental  Protection  Agency, 
Washington,  DC  20460;  telephone:  (202) 
564-3261;  facsimile:  (202)  565-0050. 
Comments  should  be  in  writing.  Please 
submit  one  unbound  original  with  pages 
numbered  consecutively,  and  three 
copies  of  the  comments.  For 
attachments,  provide  an  index,  number 
pages  consecutively  wifli  the  comments, 
and  submit  an  unbound  original  and 
three  copies.  Electronic  comments  may 
be  e-mailed  to: 
nceadc.  commen  t@epa  .gov. 

Please  note  that  all  technical 
comments  received  in  response  to  this 
notice  will  be  placed  in  a  public  record. 
For  that  reason,  commentors  should  not 
submit  personal  information  (such  as 
medical  data  or  home  address), 
Confidential  Business  Information,  or 
information  protected  by  copyright.  Due 
to  limited  resources,  acknowledgments 
will  not  be  sent. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  public  comment 
period,  contact  the  Technical 
Information  Staff  of  the  National  Center 
for  Environmental  Assessment- 
Washington,  telephone:  (202)  564-3261; 
facsimile:  (202)  565-0050;  e-mail: 
nceadc.comment@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Immediately  following  the  September 
1 1 ,  2001 ,  terrorist  attack  on  New  York 
City's  World  Trade  Center,  many  federal 
agencies,  including  the  EPA,  were 
called  upon  to  focus  their  technical  and 
scientific  expertise  on  the  national 
emergency  issues.  EPA,  other  federal 
agencies.  New  York  City,  and  New  York 
State  public  health  and  environmental 
authorities  focused  on  nimierous  air 
monitoring  activities  to  better 
understand  the  ongoing  human  health 
impact  of  the  disaster.  Many  EPA  offices 
and  programs  quickly  became  involved 
with  these  activities,  providing 
scientific,  engineering,  public  health, 
and  management  expertise  to  help  cope 
with  the  aftereffects  of  the  collapse  of 
the  World  Trade  Center. 

As  part  of  these  activities,  a  himian 
health  evaluation  of  exposure  to  air 
pollutants  resulting  from  the  World 
Trade  Center  disaster  was  initiated.  The 
primary  purpose  and  scope  of  this  draft 
report  were  to  evaluate  the 
environmental  levels  of  various  air 
pollutants  to  which  the  public  could 
potentially  be  exposed  as  a  result  of  the 
collapse  of  the  towers.  The  draft  report 
evaluates  the  measured  outdoor  levels 
of  various  air  pollutants  to  which  the 
public  potentially  had  been  exposed. 
These  data  were  evaluated  in  terms  of 


available  health  benchmarks  and  typical 
background  concentrations  for  New 
York  City  or  other  urban  areas.  The  draft 
evaluation  concludes  that,  with  the 
exception  of  those  exposed  immediately 
following  the  collapse  and  perhaps    ■ 
during  the  next  few  days,  people  in  the 
surrounding  community  are  not  likely 
to  suffer  fitjm  serious  long-or  short-term 
health  effects. 

While  the  primary  focus  of  EPA's 
draft  evaluation  is  on  outdoor  levels  of. 
various  air  pollutants  to  which  the 
public  could  potentially  be  exposed  as 
a  result  of  the  collapse  of  the  towers, 
some  infQrmation  on  indoor  and 
occupational  exposures  is  summarized. 
The  incursion  of  dust  and  other 
contaminants  into  residences  and 
buildings  is  being  addressed  via  a 
number  of  other  studies  initiated  in 
conjunction  with  the  plans  by  EPA  and 
its  federal,  state,  and  city  partners  to 
clean  up  residences  impacted  by  the 
collapse  of  the  World  Trade  Center. 

The  draft  report  also  includes  a 
discussion  of  rodent  respiratory 
toxicology  studies,  conducted  by  EPA 
scientists,  that  exposed  mice  to  fallen 
dust  samples  collected  at  or  near 
Ground  Zero  on  September  12  and  13, 
2001.  The  purpose  of  these  studies  was 
to  evaluate  the  toxicity  of  fine 
particulate  matter  dust  on  the 
respiratory  tract  of  mice  and  to  compare 
well-studied  particulate  matter 
reference  samples,  ranging  from       ' 
essentially  inert  to  quite  toxic,  to  those 
collected  at  the  World  Trade  Center  site. 
These  studies  found  that  fine  particles 
were  dominated  by  calcium  containing 
compounds  derived  from  World  Trade 
Center  building  materials,  and  that  a 
high  exposure  to  World  Trade  Center 
fine  particulate  matter  could  cause  mild 
lung  inflammation  and  airflow 
obstruction  in  mice.  These  findings 
suggest  that  a  similarly  high  exposure  in 
people  could  cause  short-term 
respiratory  effects  such  as  inflanunation 
and  cough. 

Further,  it  is  important  to  note  that 
while  this  ERD  is  undergoing  public 
review  and  comment,  a  process  of 
external  independent  expert  scientific 
peer  review  also  is  underway.  These 
review  processes  are  the  usual  steps  that 
EPA  takes  to  ensure  full  and  open 
participation  by  interested  parties. 
These  steps  also  help  EPA  identify  areas 
where  a  draft  document  could  be 
improved  to  strengthen  both  clarity  and 
completeness  of  the  draft.  Comments 
from  the  public  and  from  the  expert 
peer  reviewers  will  be  used  to  improve 
the  draft  report  before  it  is  finalized. 

Finally,  EPA  scientists,  in 
collaboration  with  other  Federal  and 
State  environmental  health 
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professionals,  as  well  as  colleagues  in 
academia  and  medical  institutions,  will 
continue  to  analyze  available  data  on 
human  exposures  to  environmental 
contaminants  resulting  from  the  World 
Trade  Center  disaster.  This  continuing 
work  will  help  us  to  better  understand 
the  potential  human  health  impacts. 

Dated;  February  27.  2003. 
Art  Payne, 

Acting  Director,  National  Center  for 
Environmental  Assessment. 
IFR  Doc.  03-5322  Filed  3-5-03;  8:45  ami 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  ^tos.  9fr-45, 98-171,  90-571.  92- 
237,  99-200.  95-116,  98-170.  NSD  File  No. 
L-00-72;  FCC  03-31] 

Commission  Seeks  Comment  on  Staff 
Study  Regarding  Alternative 
Contribution  Methodologies 

agency:  Federal  Communications 

Commission. 

action:  Notice;  solicitation  of 

comments. 


summary:  In  this  document,  the 
Commission  seeks  comment  on  a  staff 
study  relating  to  alternative 
methodologies  for  calculating 
contributions  to  the  federal  universal 
service  support  mechanisms.  We  urge 
commenters  to  comment  on  the  staff 
analysis  of  assessment  levels  under  each 
approach  and  on  the  assumptions 
underlying  these  projections. 
Commenters  are  encouraged  to  provide 
their  own  estimates,  projections,  and 
data  supporting  or  refuting  the 
projections. 

DATES:  Comments  are  due  on  or  before 
March  31,  2003.  Reply  comments  are 
due  on  or  before  April  18.  2003. 
ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary:  Marlene  H. 
Dortch.  Office  of  the  Secretary.  Federal 
Communicatiops  Commission,  445  12th 
Street.  SW.,  Suite  TW-A325. 
Washington.  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Law  Hsu.  Deputy  Division  Chief, 
or  Paul  Gamett,  Attorney. 
Telecommunications  Access  Policy 
Division.  Wireline  Competition  Bureau. 
(202)  418-7400.  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice  in  CC  Docket  Nos.  96-45.  98- 
171.  90-571. 92-237.  99-200.  95-116, 
98-170,  and  NSD  File  No.  L-00-72 


released  February  26,  2003.  In  this 
Public  Notice,  the  Commission  seeks 
comment  on  a  staff  study  relating  to  ' 
alternative  methodologies  for 
calculating  contributions  to  the  federal 
universal  service  support  mechanisms. 
We  urge  commenters  to  comment  on  the 
staff  analysis  of  assessment  levels  under 
each  approach  and  on  the  assumptions 
underlying  these  projections. 
Commenters  are  encouraged  to  provide 
their  own  estimates,  projections,  and 
data  supporting  or  refuting  the 
projections. 

In  the  Report  and  Order  and  Second 
Further  Notice.  67  FR  79525,  December 
30,  2002,  the  Commission  adopted 
interim  measures  to  maintain  the 
viability  of  universal  service  in  the  near 
term.  In  addition  to  seeking  comment  on 
whether  to  retain  a  revenue-based 
system,  the  Commission  invited 
comment  on  specific  aspects  of  three 
connection-based  proposals.  The 
Commission  first  asked  for  comment  on 
a  proposed  contribution  methodology 
that  would  impose  a  minimmn 
contribution  obligation  on  all  interstate 
telecommunications  ceuriers  and  a  fiat 
charge  for  each  end-user  connection 
depending  on  the  nature  or  capacity  of 
the  connection.  Next,  the  Commission 
sought  comment  on  a  proposal  to  assess 
all  connections  based  purely  on 
capacity.  Under  this  proposal, 
contribution  obligations  for  each 
switched  end-user  connection  would  be 
shared  between  access  and  transport 
providers.  Finally,  the  Conunission 
sought  comment  on  a  proposal  to  assess 
providers  of  switched  connections 
based  on  their  working  telephone 
numbers. 

To  facilitate  discussion  and  analysis 
of  the  various  alternatives  discussed  in 
the  Second  Further  Notice,  Commission 
staff  has  developed  a  working  paper  that 
estimates  potential  assessment  leVbls 
under  the  newly  modified  revenue- 
based  system  and  three  connection- 
based  proposals.  The  assumptions 
underlying  the  study  are  described  in 
the  staff  paper.  The  study,  and  its 
underlying  assumptions  were  created 
for  the  sole  purpose  of  developing  a 
more  detailed  record  addressing  these 
issues  in  the  docket,  and  do  not 
represent  the  policies  or  preferences  of 
the  Commission.  Commissioners,  or  the 

staff. 

We  seek  comment  on  the  study,  as 
well  as  its  underlying  assumptions.  We 
specifically  ask  commenters  to  analyze 
the  modeled  assessment  levels,  burdens 
on  residential  and  business  customers, 
and  projected  industry  shares  under 
each  approach.  To  further  assist 
commenters  in  analyzing  the  study,  the 
staff  spreadsheet  that  generated  the 


study  is  available  on  the  Commission's 
Web  site  for  downloading  at  http:// 
www.fcc.gov/wcb/universal_service/ 
weIcome.html.  This  spreadsheet  will 
provide  access  to  the  formulas  utilized 
in  the  study  and  allow  commenters  to 
observe  how  changes  to  assumptions 
impact  assessment  levels  and  burdens. 
We  recognize  that  estimates  could  differ 
significantly  if  different  assumptions  are 
utilized.  We  invite  commenters  tp 
submit  their  own  data  and  reasoning 
supporting  or  disagreeing  with  the 
various  projections  and  assumptions. 
Comments  submitted  in  response  to  this 
Public  Notice  shall  be  incorporated  into 
the  record  for  the  Second  Further 
Notice. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before  March 
31,  2003.  and  reply  comments  on  or 
before  April  18.  2003.  Comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.htmh:  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  ad(rress>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue.  NE..  Suite 
110.  Washington.  DC  20002.  The  filing 
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hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW..  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  "rodd, 
Teleconmiunications  Access  Policy 
Division,  Wireline  Competition  Bureau. 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Room  5-B540. 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402,- 
Washington,  DC  20554.  This  is  a  permit 
but  disclose  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  arfe  disclosed 
as  provided  in  the  Commission's  rules. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

[FR  Dor.  03-5240  Filed  3-5-03;  8:45  am) 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Establishment  of  the 
Diabetes  Detection  Program  and 
Solicitation  of  Partnering 
Organizations 

AGENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  announces  the 
establishment  of  the  nationwide 
Diabetes  Detection  Program,  an 
initiative  to  be  carried  out  at  the  local 
level.  HHS  seeks  both  public  and 
private  sector  partnering  organizations 
to  assist  in  implementation  of  the 
project.  Potential  partners  include,  but 
are  not  limited  to:  Professional 
organizations  representing  medicine, 
nursing,  pharmacy,  and  other  health 
related  professions;  diabetes-related 
nongovernmental  organizations;  large 


employers  and  employer  associations; 
retail  pharmacy  and/ or  related 
pharmacy  associations;  pharmaceutical 
and  medical  device  manufacturers  and/ 
or  related  associations;  and  other  health- 
related  organizations  such  as.  hospitals 
and  hospital  associations,  managed  care 
plans,  insurance  companies  providing 
coverage  for  health  care,  and  benefit 
management  organizations.  Components 
of  HHS  that  will  be  involved  in  this 
initiative  include  the  Office  of  Public 
Health  and  Science;  the  Office  of  the 
Assistant  Secretary  for  Public  Affairs; 
the  Centers  for  Disease  Control  and 
Prevention;  the  National  Institutes  of 
Health;  the  Health  Resources  and 
Services  Administration;  the  Office  of 
the  Surgeon  General;  and  the  U.S. 
Public  Health  Service  Commissioned 
Corps. 

DATES:  Organizations  and  other  entities 
interested  in  partnering  with  HHS  in 
furtherance  of  this  initiative  should 
submit  notification  of  their  intent  by 
close  of  business  on  April  21.  2003. 
ADDRESSES:  Notifications  of  interest  in 
partnering  should  be  sent  to  Elizabeth 
Majestic.  M.P.H..  Acting  Director.  Office 
of  Disease  Prevention  and  Health 
Promotion,  Office  of  Public  Health  and 
Science,  Room  738-G,  200 
Independence  Ave.,  SW.,  Washington, 
DC  20201;  (202)  401-6295  (telephone), 
202-690-7054  (fax).  Notifications  may 
also  be  submitted  by  electronic  mail  to 
emajestic@osophs.dhhs.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellis 
Davis,  Office  of  Disease  Prevention  and 
Health  Promotion,  Office  of  Public 
Health  and  Science,  Room  738-G,  200 
Independence  Ave.,  SW,  Washington, 
DC  20201;  (202)  260-2873  (telephone), 
202-690-7054  (fax), 
edavis@osophs.dhhs.gov. 

SUPPLEMENTARY  INFORMATION:  To  further 
implementation  of  the  Diabetes 
Detection  Program,  HHS  is  seeking 
peulners  to  participate  in  the  initiative 
in  accordance  with  their  particular 
interests.  For  example,  state  governors, 
their  health  departments,  and 
community  health  centers  could  initiate 
detection-based  programs  to  reach  those 
at  highest  risk  for  diabetes.  Where 
appropriate,  other  organizations  and 
entities  could  collaborate  with  these 
state  health  department  and  community 
health  center  programs,  as  in  the 
following  examples: 

•  Partnering  organizations  could 
participate  in  a  nationwide  advertising 
campaign  that  would  alert  the  Americem 
public  to  the  opportunity  for  diabetes 
detection; 

•  Partnering  organizations  could 
participate  in  the  production  or 


distribution  of  printed  materials  that 
will  be  used  by  state  programs  and 
community  health  centers  responsible 
for'  implementing  the  initiative; 

•  Employers  could  adopt  the  project 
and  conduct  detection  clinics  where 
people  at  high  risk  of  diabetes  could  be 
identified,  then  referred  for  specific 
diagnosis  and  followup  if  warranted; 

•  Hospitals  could  provide 
professional  resources  to  conduct 
detection  clinics; 

•  Managed  care  plans  could  adopt  the 
project  and  encourage  their  enrollees  to 
have  themselves  assessed  for  risk  and 
alter  their  lifestyles  if  the  risk  warrants; 

•  Colleges  and  universities  could 
conduct  detection  events  for  their 
student  populations; 

•  Area  agencies  on  aging  could  form 
a  component  of  a  statewide  program. 

Where  a  statewide  program  is  not  in 
place,  partnering  organizations  such  as 
these  could  proceed  on  their  own. 

Dated:  February  28,  2003. 
Elizabeth  Maiestic, 

Acting  Deputy  Assistant  Secretary  fonHeaith 
(Disease  Prevention  and  Health  Promotion). 
Department  of  Health  and  Human  Services. 

[FR  Doc.  03-5269  Filed  3-5-03;  8:45  am) 

BILUNG  CODE  41S0-32-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection;    ' 
Comment  Request 

agency:  Agency  for  Healthcare  Research 
and  Quality.  HHS. 
action:  Notice. 

SUMMARY:  This  notice  aimounces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  the  proposed 
infermation  collection  project:  "Needs 
Assessment  of  Primarj'  Care  Practice- 
Based  Research  Networks  (PBRNs)."  to 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)).  AHRQ 
invites  the  public  to  comment  on  this 
proposed  information  collection. 

The  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  January  7,  2003  allowed  60 
Days  for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  Days  for  public  comment. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  7.  2003. 
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ADDRESSES:  Written  comments  should 
be  submitted  to:  Allison  Eydt.  Human 
Resources  and  Housing  Branch,  Office 
of  Information  and  Regulatory  Affairs, 
OMB:  New  Executive  Office  Building. 
Room  10235;  Washington,  DC  20503. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael,  AHRQ  Reports 
Clearance  Officer,  (301)  594-3132. 
SUPPLEMENTARY  INFORMATION: 
Proposed  Proiect 

"Needs  Assessment  of  Primary  Care 
Practice-Based  Research  Networks 
(PBRNsf 

The  project  is  being  conducted  in 
response  to  an  AHRQ  RFP  entitled 
"Resource  Center  for  Primary  Care 
Practice-Based  Research  Networks 
(PBRNs)"  (issued  under  Contract  290- 
02-0008).  The  Healthcare  Research  and 
Quality  Act  of  1999.  amending  section 
911(b)  of  Title  IX  of  the  Public  Health 
Service  Act  (42  U.S.C.  299  et  seq.), 
states  that  Agency  for  Healthcare 
Research  and  Quality  will  "employ 
research  strategies  and  mechanisms  that 
will  link  research  directly  with  clinical 
practice  in  geographically  diverse 
locations  *   *   •  including  provider- 
based  research  networks". 

In  order  to  assist  the  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ).  in  meeting  this  goal,  the 
Agency  created  an  RFP  that  specifically 
requires  a  resource  center  to  "assess  the 
specific  needs,  if  any.  of  each  PBRN 
awarded  (by  AHRQ)"  by  determining 
"the  stage  of  development  of  networks 
funded  under  the  PBRN  initiatives 
[AHRQ  RFA-HS-02-0031  and  the 
specific  resource  needs  of  each 
network." 


The  PBRNs  are  groups  of  primary  care 
practices  working  together  with 
academic  researchers  to  address 
community-based  health  care  research 
questions  and  to  translate  research 
findings  into  practice  to  improve  health 
care.  AHRQ  funded  36  PBRNs  in 
September.  2002,  as  well  as  a  Resource 
Center  intended  to  provide  technical 
assistance  and  support  to  the  PBRNs  in 
their  efforts  to  design  and  implement 
research  projects.  It  is  expected  that  an 
additional  24  PBRNs  will  be  funded  in 
2003.  In  the  proposed  activities  the 
PBRN  Resource  Center  will  collect  data 
directly  from  each  PBRN  and  their 
affiliated  practices.  The  collection  is  a 
needs  assessment  of  each  of  the  AHRQ 
funded  PBRNs.  The  collection  will 
identify  how  the  Resource  Center  can 
best  support  these  networks  through  the 
development  and  use  of  information 
technology,  and  by  linking  the  PBRN's 
with  appropriate  technical  experts. 
The  in-depth  needs  assessment  of 
each  PBRN  will  use  written  and  web 
surveys  and  telephone  interviews.  Each 
need  assessment  will  ascertain  the 
current  capabilities  of  an  individual 
PBRN  in  several  respects,  including: 

•  the  ability  to  design  and  implement 
appropriately  rigorous  and  complex 
research  plans,  including  their  access  to 
key  resources  such  as  validated 
instnmients  and  competence 
conducting  advanced  data  analysis; 

•  the  technical  capacity  for 
conducting  data  management  tasks  such 
as  aggregating  research  data  across 
networks,  developing  data  files,  and 
warehousing  data; 

•  the  ability  to  use  information 
technology  to  foster  effective 
communication  with  affiliated  practices 
and  with  other  research  networks; 

•  the  ability  to  address  HHS  priorities 
such  as  research  involving  populations 
of  diverse  race  or  ethnicity, 
socioeconomic  status,  age.  gender  and 
geography  as  well  as  preparedness  for 


Data  collection  effort 


bioterrorism  and  other  emerging  public 
health  threats; 

•  the  ability  to  engage  the  network's 
practicing  clinicians  and  community 
representatives  in  the  design,  conduct 
and  dissemination  of  research  studies; 

•  the  ability  to  design  and  implement 
data  collection  instruments  in  clinician 
settings;    . 

•  the  mechanisms  for  supporting 
AHRQ's  central  goal  of  assuring  new 
research  findings  are  translated  into 
everyday  practice;  and  . 

•  their  capacity  for  long-term 
sustainability. 

To  obtain  the  necessary  information, 
surveys  and  interviews  will  be 
conducted  with  PERN  staff  and  staff 
members  in  each  network's 
participating  practices. 

Method  of  Collection 

Due  to  the  relatively  small  number  of 
organizations  in  the  respondent 
universe  of  AHRQ  funded  PBRNs.  and 
the  expected  diversity  of  needs,  we  will 
survey  all  of  the  AHRQ  ftmded  PBRNs 
(including  those  to  be  funded  in  2003)< 

The  method  of  data  collection  for  the 
needs  assessments  consists  of  web- 
based  and  paper-based  surveys  and 
telephone  interviews.  We  expect  to 
involve  multiple  individuals  from  each 
PBRN  in  the  data  collection,  including 
the  PBRN  administrator,  information 
technology  personnel,  and  the  PBRN's 
lead  clinician  as  well  as  individuals 
with  similar  roles  at  the  affiliated 
practice  level. 

All  individuals  or  networks  unable  to 
complete  the  survey  via  the  Web  will  be 
sent  a  paper-based  survey  to  complete 
and  return  by  mail.  The  Resource  Center 
will  data  enter  any  surveys  completed 
by  hand  so  that  these  responses  can  be 
included  in  the  analyses.  Non- 
respondents  will  receive  a  telephone 
reminder  and,  if  necessary,  sent  an 
additional  survey. 

Estimated  Annual  Respondent  Burden 


Number  of  respondents 


Needs  assessment 
Needs  assessment 


Total 


180  (maximum  of  tfiree  individuals  from  each  of  60 

PBRNs). 
720  (maximum  of  two  individuals  at  member  practices 

PBRNs)—. 


900 


Estimated 
time  per  re- 
spondent in 
hours 


1 
0.5 


0.6 


Estimated 

total  burden 

hours 


180 
360 


540 


Average 

hourly  wage 

rate 


•40.26 
"45.77 


Estimated 
annual  cost 


$7,246.80 
16,477.20 


2001.  .      . ,:_. ^  k,«oi»K  or^w  r.hv/ci/'ianc   "National  Compensatlon  Survey:  Occupa- 


••  Based  on  the  mean  of  the  average  wages  for  manager  in  medwine  and  [^fa^^^nd  physicians 
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Estimated  Annual  Costs  to  the  Federal 
Government 

The  total  cost  to  the  govenmient  for 
activities  directly  related  to  this 
collection  is  $432,451,000. 

Request  for  Comment^ 

In  accordance  with  the  above  cited 
legislation,  comments  on  the  AHRQ 
information  collection  proposal  are 
requested  with  regard  to  any  of  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  AHRQ,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  AHRQ's  estimate 
of  the  burden  (including  hours  and 
costs)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  camments  will  become  a 
matter  of  public  record. 

Dated:  February  27,  2003. 
Carolyn  M.  Clancy, 
Director 

[FR  Doc.  03-5298  Filed  3-5-03;  8:45  am] 
BILLING  COOE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Childhood 
Lead  Poisoning  Prevention  (ACCLPP): 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  committee  meeting. 

Name:  Advisory  Coirimittee  on  Childhood 
Lead  Poisoning  Prevention. 

Time  and  Date:  8:30  a.m.-5:30  p.m.,  March 
18,  2003. 

Place:  Hilton — Crystal  City  at  National 
Airport,  2399  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  telephone  70|/418- 
6800. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  55  people. 

Purpose:  The  Commitieetshall  provide 
advice  and  guidance  to  the  Secretary;  the 


Assistant  Secretary  for  Health;  and  the 
Director,  CDC,  regarding  new  scientific 
knowledge  and  technological  developments 
and  their  practical  implications  for 
childhood  lead  poisoning  prevention  efforts. 
The  Committee  shall  also  review  and  report 
regularly  on  childhood  lead  poisoning 
prevention  practices  and  recommend 
improvements  in  national  childhood  lead 
poisoning  prevention  efforts. 

Matters  to  be  Discussed:  Agenda  items 
include:  Updates  on  Primary  Prevention 
issues,  Medicaid  Targeted  Screening,  Review 
of  Evidence  for  Effects  at  Blood  Lead  Levels 
<10  |ig/dL  issues.  Screening  of  Immigrant/ 
Adopted  Children,  and  Study  of  Relationship 
of  Environmental  Tobacco  Smoke  and  Blood 
Lead  Levels. 

Agenda  item's  are  subject  to  change  as 
priorities  dictate. 

Opportunities  will  be  provided  during  the 
meeting  for  oral  comments.  Depending  on  the 
time  available  and  the  number  of  requests,  it 
may  be  necessary  to  limit  the  time  of  each 
presenter. 

Contact  Person  for  More  Information: 
Crystal  M.  Gresham,  Program  Analyst,  Lead 
Poisoning  Prevention  Branch,  Division  of 
Emergency  and  Environmental  Health 
Services,  NCEH,  CDC,  1600  Clifton  Road, 
NE.,  M/S  F-30,  Atlanta,  Georgia  30333, 
telephone  770/488-7490,  fax  770/488-4178. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  February  28,  2003.  .    . 

Alvin  Hall, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-5247  Filed  3-5-83;  8:45  am] 

BILLING  COOE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Revised  Vaccine  Information  Materials 
for  Measles,  Mumps  and  Rubella 
Vaccines;  Revised  instructions  for  Use 
of  Vaccine  Information  Statements 

AGENCY:  Centers  for  Disease  Control  and» 
Prevention  (CDC),  Department  of  Health 
and  Himian  Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  Under  the  National . 
Childhood  Vacdne  Injury  Act  (42  U.S.C. 
300aa-26),  the  CDC  must  develop 
vaccine  information  materials  that  all 
health  care  providers  are  required  to 
give  to  patients/parents  prior  to 
administration  of  specific  vaccines. 
Since  the  recommended  interval 


between  receiving  rubella-containing 
vaccine  and  becoming  pregnant  has 
been  cunended  from  3  months  to  4 
weeks,  the  vaccine  information 
materials  covering  measles,  mumps  and 
rubella  vaccine  needed  to  be  revised.  On 
October  10,  2002,  CDC  published  a 
notice  in  the  Federal  Register  (67  FR  '.  - 
63106)  seeking  public  comments  on  the 
proposed  revised  vaccine  information 
materials  for  measles,  mumps  and 
rubella  vaccines.  The  60  day  comment 
period  ended  on  December  9,  2002. 
Following  review  of  the  comments 
submitted  and  consultation  as  required 
under  the  law,  CDC  has  finalized  these 
vaccine  information  materials.  The  final 
materials,  and  revised  instructions  for 
their  use  and  for  use  of  materials  for 
other  covered  vaccines,  are  contained  in 
this  notice. 

DATES:  Beginning  as  soon  as  practicable, 
each  health  care  provider  who 
administers  any  vaccine  that  contains 
measles,  mumps  or  rubella  vaccine 
shall,  prior  to  administration  of  each 
dose  of  the  vaccine,  provide  a  copy  of 
the  vaccine  information  materials 
contained  in  this  notice,  dated^anuary 
IS,  2003,  to  the  parent  or  legal 
representative  of  any  child  to  whom 
such  provider  intends  to  administer  the 
vaccine  and  to  any  adult  to  whom  such 
provider  intends  to  administer  the 
vaccine,  in  lieu  qf  providing  earlier 
versions  of  these  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Orenstein,  M.D.,  Director, 
National  Inununization  Program, 
Centers  for  Disease-Control  and 
Prevention,  Mailstop  E-05,  1600  Clifton 
Road,  NE.,  Atlanta,  Georgia  30333, 
telephone  (404)  639-8200.  < 

SUPPLEMENTARY  INFORMATION:  The 
National  Childhood  Vaccine  Injury  Act 
of  1986  (Pub.  L.  99-660),  as  amended  by 
section  708  of  Public  Law  103-183, 
added  section  2126  to  the  Public  Health 
Service  Act.  Section  2126,  codified  at  42 
U.S.C.  300aa-26,  lequires  the  Secretary 
of  Health  and  Human  Services  to 
develop  and  disseminate  vaccine 
information  materials  for  distribution  by 
all  health  care  providers  in  the  United 
States  to  any  patient  (or  to  the  parent  or 
legal  representative  in  the  case  of  a 
child)  receiving  vaccines  covered  under 
the  National  Vaccine  Injury 
Compensation  Prora-am. 

Development  and  revision  of  the 
vaccine  information  materials  have  been 
delegated  by  the  Secretary  to  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Section  2126  requires  that  the 
materials  be  developed,  or  revised,  after 
notice  to  the  public,  with  a  60-day 
comment  period,  and  in  consultation 
with  the  Advisory  Commission  on 
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Childhood  Vaccines,  appropriate  health 
care  provider  and  parent  organizations, 
and  the  Food  and  Drug  Administration. 
The  law  also  requires  that  the 
information  contained  in  the  materials 
be  based  on  available  data  and 
information,  be  presented  in 
understandable  terms,  and  include: 

(1)  A  concise  description  of  the 
benefits  of  the  vaccine, 

(2)  A  concise  description  of  the  risks 
associated  with  the  vaccine, 

(3)  A  statement  of  the  availability  of 
the  National  Vaccine  Injury 
Compensation  Program,  and 

(4)  Such  other  relevant  information  as 
may  be  determined  by  the  Secretary. 

The  vaccines  initially  covered  under 
the  National  Vaccine  Injury 
Compensation  Program  were  diphtheria, 
tetanus,  pertussis,  measles,  mimips, 
rubella,  and  poliomyelitis  vaccines. 
Since  April  15, 1992,  any  health  care 
provider  in  the  United  States  who 
intends  to  administer  one  of  these 
covered  vaccines  is  required  to  provide 
copies  of  the  relevant  vaccine 
information  materials,  also  known  as 
Vaccine  Information  Statements  (VIS), 
prior  to  administration  of  any  of  these 
vaccines.  As  new  vaccines  have  been 
added  to  the  National  Vaccine  Injury 
Compensation  Program,  materials  for 
those  vaccines  have  also  been 
developed.  Since  June  1, 1999,  health 
care  providers  are  required  to  provide 
copies  of  vaccine  information  materials 
for  the  following  vaccines:  hepatitis  B, 
haemophilus  influenzae  type  b  (Hib), 
and  varicella  (chickenpox)  vaccines. 
And,  effective  December  15,  2002,  use 
of  vaccine  information  materials  for 
pneumococcal  conjugate  vaccine  was 
mandated. 

Revised  Vaccine  information  Materials 
for  Measles,  Mumps  &  Rubella  (MMR) 
Vaccines 

The  Advisory  Committee  on 
Immunization  Practices  revised  its 
recommendations  for  administration  of 
rubella-containing  vaccines  to  change 
the  recommended  interval  between 
receiving  MMR  vaccine  and  becoming 
pregnant  from  3  months  to  4  weeks 
("Revised  ACIP  Reconwnendations  for 
Avoiding  Pregnancy  After  Receiving  a 
Rubella-Containing  Vaccine"  MMWR 
50/49,  Dec  14.  2001).  Interim  vaccine 
information  materials  reflecting  this 
change  were  posted  on  the  CDC  Web 
site  on  June  13,  2002.  We  proposed 
slightly  different  language  to  further 
clarify  this  recommendation  when  the 
proposed  revised  MMR  vaccine 
information  materials  were  published 
for  public  comment  in  the  Federal 
Register  on  October  10,  2002  (67  PR 
63106). 


Following  consultation  and  review  of 
comments  submitted,  these  vaccine 
information  materials  have  been 
finalized  and  are  contained  in  this 
notice.  They  are  entitled  "Measles, 
Mumps  &  Rubella  Vaccines:  What  You 
Need  to  Know,"  and  are  dated  January 
15,  2003.  CDC  has  also  revised  the 
Instructions  for  the  Use  of  Vaccine 
Information  Statements.  The  revised 
instructions,  dated  January  15,  2003.  are 
included  in  this  notice.  These 
instructions  and  copies  of  the  materials 
for  all  covered  vaccines  can  also  be 
found  on  the  CDC  Web  site  at:  http:// 
www.cdc.gov/nip/publications/VIS/.  In 
addition,  single  camera-ready  copies  of 
the  materials,  and  the  instructions  for 
their  use,  are  available  from  State  health 
departments.  A  list  of  State  health 
department  contacts  for  obtaining 
copies  of  these  materials  is  included  in 
a  December  17, 1999  Federal  Register 
notice  (64  PR  70914). 
*        •        •        *        * 

Instructions  for  the  Use  of  Vaccine 
Information  Statements 

Required  Use 

1 .  Provide  VIS  When  Vaccination  Is 
Given 

As  required  under  the  National 
Childhood  Vaccine  Injury  Act  (42  U.S.C. 
300aa-26),  all  health  care  providers  in 
the  United  States  who  administer  any 
vaccine  containing  diphtheria,  tetanus, 
pertussin,  measles,  mumps,  rubella, 
polio,  hepatitis  B,  Haemophilus 
influenzae  type  b  (Hib),  varicella 
(chickenpox),  or  pneumococcal 
conjugate  vaccine  shall,  prior  to 
administration  of  each  dose  of  the 
vaccine,  provide  a  copy  to  keep  of  the 
relevant  current  edition  vaccine 
information  materials  that  have  been 
produced  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 
— To  the  parent  or  legal  representative* 

of  any  child  to  whom  the  provider 

intends  to  administer  such  vaccine,  or 
— To  any  adult  to  whom  the  provider 

intends  to  administer  such  vaccine. 

The  materials  shall  be  supplemented 
with  visual  presentations  or  oral 
explanations,  as  appropriate. 

If  there  is  not  a  single  VIS  for  a 
combination  vaccine  (e.g.,  hepatitis  A/ 
Hepatitis  B),  use  the  VISs  for  both 
component  vaccines. 

*  "Legal  representative"  is  deflned  as  a 
parent  or  other  individual  who  is  qualified 
under  State  law  to  consent  to  the 
immunization  of  a  minor. 

2.  Record  Information  for  Each  VIS 
Provided 

Health  care  providers  shall  make  a 
notation  in  each  patient's  permanent 


medical  record  at  the  time  vaccine 
information  materials  are  provided 
indicating: 

(1)  The  edition  date  of  the  materials, 
and 

(2)  The  date  these  materials  were 
provided. 

This  recordkeeping  requirement 
supplements  the  requirement  of  42 
U.S.C.  300aa-25  that  all  health  care 
providers  administering  these  vaccines 
must  record  in  the  patient's  permanent 
medical  record  or  in  a  permanent  office 

log: 

(3)  The  name,  address  and  title  of  the 
individual  Avho  administers  the  vaccine, 

(4)  The  date  of  administration,  and 

(5)  The  vaccine  manufacturer  and  lot 
'  number  of  the  vaccine  used. 

Additional  Recommended  Use 

'   Health  care  providers  may  also  want 
to  give  parents  copies  of  all  vaccine 
information  materials  prior  to  the  first 
immunization  visit,  such  as  at  the  first 
well  baby  visit. 

Applicability  of  State  Law 

Health  care  providers  should  consult 
their  legal  coimsel  to  determine 
additional  State  requirements  pertaining 
to  inmiunization.  The  Federal 
requirements  to  provide  the  vaccine 
information  materials  supplement  any 
applicable  State  laws. 

Availability  of  Copies 

Single  camera-ready  copies  of  the 
vaccine  information  materials  are 
available  from  State  health  departments. 
Copies  are  also  available  on  the  Centers 
for  Disease  Control  and  Prevention's   . 
Web  site  at  http://www.cdc.gov/nip/   . 
publications/VIS.  Copies  are  available 
in  English  and  in  other  languages. 

Current  Editions  of  VISs   ' 

Diphtheria,  Tetanus.  Pertussis  (DTaP/ 

DT):  7/30/01 
Tetanus  Diphtheria  (Td):  6/10/94 
Measles,  Mumps,  Rubella  (MMR):  1/15/ 

03 
Hepatitis  B:  7/11/01 
Polio:  1/1/00 
Haemophilus  influenzae  type  b:  12/16/ 

98 
Varicella  (chickenpox):  12/16/98 
Pneumococcal  conjugate:  9/30/02 
Reference  42  U.S.C.  300aa-26 
1/15/03 


Measles.  Mumps  &■  Rubella  Vaccines: 
What  You  Need  to  Know 

1.  Why  Get  Vaccinated? 

Measles,  mumps,  and  rubella  are 


serious 


diseases. 
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Measles 

•  Measles  virus  causes  rash,  cough, 
runny  nose,  eye  irritation,  and  fever. 

•  It  can  lead  to  ear  infection, 
pneumonia,  seizures  (jerking  and 
staring),  brain  damage,  and  death. 

Mumps 

•  Mumps  virus  causes  fever, 
headache,  and  swollen  glands. 

•  It  can  lead  to  deafness,  meningitis 
(infection  of  the  brain  and  spinal  cord 
covering),  painful  swelling  of  the 
testicles  or  ovaries,  and,  rarely,  death. 

Rubella  (German  Measles) 

•  Rubella  virus  causes  rash,  mild 
fever,  and  arthritis  (mostly  in  women). 

•  If  a  woman  gets  rubella  while  she 
is  pregnant,  she  could  have  a 
miscarriage  or  her  baby  could  be  bom 
with  serious  birth  defects. 

You  or  your  child  could  catch  these 
diseases  by  being  around  someone  who 
has  them.  They  spread  from  person  to 
person  through  the  air. 

Measles,  mumps,  and  rubellatMMR) 
vaccine  can  prevent  these  diseases. 

Most  children  who  get  their  MMR 
shots  will  not  get  these  diseases.  Many 
more  children  would  get  them  if  we 
stopped  vaccinating. 

2.  Who  Should  Get  MMR  Vaccine  and 
When?  -    - 

Children  should  get  2  doses  of  MMR 
vaccine: 

— ^The  first  at  12-15  months  of  age. 
— And  the  second  at  4-6  years  of  age. 

These  are  the  recommended  ages.  But 
children  can  get  the  second  dose  at  any 
age,  as  long  as  it  is  at  least  28  days  after 
the  first  dose. 

Some  adults  should  also  get  MMR 
vaccine: 

Generally,  anyone  18  years  of  age  or 
older,  who  was  bom  after  1956,  should 
get  at  least  one  dose  of  MMR  vaccine, 
unless  they  can  show  that  they  have  had 
either  the  vaccines  or  the  diseases. 

Ask  your  doctor  or  nurse  for  more 
information. 

MMR  vaccine  may  be  given  at  the 
same  time  as  other  vaccines. 

3.  Some  People  Should  Not  Get  MMR 
Vaccine  or  Should  Wait 

•  People  should  not  get  MMR  vaccine 
who  have  ever  had  a  life-threatening 
allergic  reaction  to  gelatin,  the  antibiotic 
neomycin,  or  a  previous  dose  of  MMR 
vaccine. 

•  People  who  are  moderately  or 
severely  ill  at  the  time  the  shot  is 
scheduled  should  usually  wait  until 
they  recover  before  getting  MMR 
vaccine. 

•  Pregnant  women  should  wait  to  get 
MMR  vaccine  until  after  they  have  given 


birth.  Women  should  avoid  getting 
pregnant  for  4  weeks  after  getting  MMR 
vaccine. 

•  Some  people  should  check  with 
their  doctor  about  whether  they  should 
get  MMR  vaccine,  including  anyone 
who: 

— Has  HIV/ AIDS,  or  another  disease  that 

affects  the  immune  system. 
— Is  being  treated  with  drugs  that  affect 

the  immune  system,  such  as  steroids, 

for  2  weeks  or  longer. 
— Has  any  kind  of  cancer. 
— Is  taking  cancer  treatment  with  x-rays 

or  drugs. 
— Has  ever  had  a  low  platelet  count  (a 

blood  disorder). 

•  People  who  recently  had  a 
transfusion  or  were  given  other  blood 
products  should  ask  their  doctor  when 
they  may  get  MMR  vaccine. 

Ask  your  doctor  or  nurse  for  more 
information. 

4.  What  Are  the  Risks  From  MMR 
Vaccine? 

A  vaccine,  like  any  medicine,  is 
capable  of  causing  serious  problems, 
such  as  severe  allergic  reactions.  The 
risk  of  MMR  vaccine  causing  serious 
harm,  or  death,  is  extremely  small. 

Getting  MMR  vaccine  is  much  safer 
than  getting  any  of  these  three  diseases. 

Most  people  who  get  MMR  vaccine  do 
not  have  any  problems  with  it. 

Mild  Problems 

Fever  (up  to  1  person  out  of  6). 

Mild  rash  (about  1  person  out  of  20). 

Swelling  of  glands  in  the  cheeks  or 
neck  (rare). 

If  these  problems  occur,  it  is  usually 
within  7-12  days  after  the  shot.  The^ 
occur  less  often  after  the  second  dose. 

Moderate  Problems 

Seizure  (jerking  or  staring)  caused  by 
fever  (about  1  out  of  3.000  doses). 

Temporary  pain  and  stiffness  in  the 
joints,  mostly  in  teenage  or  adult  . 
women  (up  to  1  out  of  4). 

Temporary  low  platelet  count,  which 
can  cause  a  bleeding  disorder  (about  1 
out  of  30,000  doses). 

Severe  Problems  (Very  Rare). 

Serious  allergic  reaction  (less  than  1 
out  of  a  million  doses). 

Several  other  severe  problems  have 
been  known  to  occur  after  a  child  gets 
MMR  vaccine. 

But  this  happens  so  rarely,  experts 
cannot  be  sure  whether  they  are  caused 
by  the  vaccine  or  not.  These  include: 

— Deafriess. 

— Long-term  seizures,  coma,  or  lowered 

consciousness. 
— Permanent  brain  damage. 


5.  What  if  There  Is  a  Moderate  or  Severe 
Reaction? 

What  Should  I  Look  For? 

Any  imus6al  conditions,  such  as  a 
serious  allergic  reaction,  high  fever  or 
behavior  changes.  Signs  of  a  serious 
allergic  reaction  include  difficulty 
breathing,  hoarseness  or  wheezing, 
hives,  paleness,  weakness,  a  fast  heart 
beat  or  dizziness  within  a  few  minutes 
to  a  few  hours  after  the  shot.  A  high 
fever  or  seizure,  if  it  occurs,  would 
happen  1  or  2  weeks  after  the  shot. 

What  Should  I  do? 

•  Call  a  doctor,  or  get  the  person  to 
a  doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form. 
Or  call  VAERS  yourself  at  1-800-822- 
7967  or  visit  their  Web  site  at  http:// 
www.vaers.org. 

6.  The  National  Vaccine  Injury 
Compensation  Program 

In  the  rare  event  that  yo.u  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
a  federal  program  has  been  created  to 
help  you  pay  for  the  care  of  those  who 
have  been  harmed.  For  details  about  the 
National  Vaccine  Injury  Compensation 
Program,  call  1-800-338-238?  or  visit 
the  program's  Web  site  at  http:// 
www.hrsa.gov/osp/vicp. 

7.  How  Can  I  Learn  More? 

Ask  your  doctor  or  nurse.  They  can 
give  you  the  vaccine  package  insert  or 
suggest  other  sources  of  information. 

Call  your  local  or  state  health 
department's  immimization  program. 

Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 
—Call  1-800-232-2522  (English). 
—Call  1-800-232-0233  (Espanol). 
— Visit  the  National  Immunization 

Program's  Web  site  at  http:// 

www.cdc.gov/nip. 
U.S.  Department  of  Health  &  Human 

Services 
Centers  for  Disease  Control  and 

Prevention 
National  Immunization  Program 

Vaccine  Information  Statement 
MMR  (1/15/03) 
42  U.S.C.  300aa-26 


Dated:  February  28,  2003. 
losepli  R.  Carter, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[PR  Doc.  03-5248  Filed  3-5-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03N-0053] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Interstate  Shellfish 
Dealers  Certificate 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
FDA  Form  3038.  Interstate  Shellfish 
Dealers  Certificate. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  May  5.  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 


Resources  Management  (HFA-250),  . 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  dociunent. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 


Interstate  Shellfish  Dealers  Certificate 
(OMB  Control  Number  0910-0021)— 
Extension 

Under  42  U.S.C.  243.  FDA  is  required 
to  cooperate  with  and  aid  State  and 
local  authorities  in  the  enforcement  of 
their  health  regulations  and  is 
authorized  to  assist  States  in  the 
prevention  and  suppression  of 
communicable  diseases.  Under  this 
authority,  FDA  participates  with  State 
regulatory  agencies,  some  foreign 
nations,  and  the  moUuscan  shellfish 
industry  in  the  National  Shellfish 
Sanitation  Program  (NSSP). 

The  NSSP  is  a  voluntary,  cooperative 
program  to  promote  the  safety  of 
moUuscan  shellfish  by  providing  for  the 
classification  and  patrol  of  shellfish 
growing  waters  and  for  the  inspection 
and  certification  of  shellfish  processors. 
Each  participating  State  and  foreign 
nation  monitors  its  moUuscan  shellfish 
processors  and  issues  certificates  for 
those  that  meet  the  State  or  foreign 
shellfish  control  authority's  criteria. 
Each  participating  State  and  nation 
provides  a  certificate  of  its  certified 
shellfish  processors  to  FDA  on  Form 
FDA  3038,  "Interstate  Shellfish  Dealer's 
Certificate.  "  FDA  uses  this  information 
to  publish  the  "Interstate  Certified 
Shellfish  Shippers  List,"  a  monthly 
comprehensive  listing  of  all  moUuscan 
shellfish  processors  certified  under  the 
cooperative  program.  If  FDA  did  not 
collect  the  information  necessary  to 
compile  this  list,  participating  States 
would  not  be  able  to  identify  and  keep 
out  shellfish  processed  by  uncertified 
processors  in  other  States  and  foreign 
nations.  Consequently,  the  NSSP  would 
not  be  able  to  control  the  distribution  of 
uncertified  and  possibly  unsafe  shellfish 
in  interstate  commerce,  and  its 
effectiveness  would  be  nullified. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden  ^ 


FDA  Fomi  No. 


3038 


No.  of 
Respondents 


34 


Annual  Frequency 
per  Response 


62 


Total  Annual 
•  Responses 


2,108 


Hours  per 
Response 


.10 


Total  Hours 


211 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


This  estimate  is  based  on  the  numbers 
of  certificates  received  in  the  past  3 
years. 

Dated:  February  21.  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  03-5202  Filed  3-5-03;  8:45  am] 
BUJJNG  CODE  41GO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  tide  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  imder  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents'  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Project:  The  Health  Education 
Assistance  Loan  (HEAL)  Program  (OMB 
No.  0915-0034)— Extension 

This  clearance  request  is  for  the 
extension  of  approval  for  two  HEAL 
forms  and  two  electrpnic  data  collection 
activities:  The  Lender's  Application  for 
Contract  of  Federal  Loan  Insurance  form 
(used  by  lenders  to  make  application  to 
the  HEAL  insurance  program);  the 
Borrower's  Deferment  Request  form         « 
(used  by  borrowers  to  request 
deferments  on  HEAL  loans  and  used  by 
lenders  to  determine  borrower's 
eligibility  for  deferment);  the  Borrower 
Loan  Status  update  electronic 
submission  (submitted  monthly  hy 
lenders  to  the  Secretary  on  the  status  of 
each  loan);  and  the  Loan  Purchase/ 
Consolidation  electronic  submission 
(submitted  by  lenders  to  the  Secretary  to 
report  sales,  piuchases.  and 
consolidation  of  HEAL  loams).  The 
estimate  of  burden  for  the  forms  are  as 
foUows: 


HRSA  form 

Numt>er  of 
respondents 

Responses 

per 
respondent 

Total 
responses 

Hours  per 
responses 

Total  bur- 
den hours 

Lender's  Aootication  for  Contract  of  Federal  Loan  Insurance 

28 

4.642 

2,780 

8 

28 

1 

1 

1.669 

18 

248 

28 

4,642 

4.642 

144 

6,950 

8  min. 

10  min. 

5  min. 
lOmin. 

4'min. 

4 

Borrower's  Deferment  Request: 

Borrowers 

Employers 

Borrower  Loan  Status  Update  Electronic  Submission 

Loan  Purchase/Consolidation  Electronic  Submission  ^ 

'774 

387 

24 

463 

Total 

7,486 

16,4061 

1.652 

• 

, 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-45,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  February  26.  2003. 
Jane  M .  Harrison, 

Director,  Division  of  Policy  Review  and    ' 
Coordination. 

|FR  Doc.  03-5200  Filed  3-5-03;  8:45  am) 
BILUNG  CODE  4165-15-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  An  Evaluation  of 
the  National  Cancer  Institute  Science 
Enrichment  Program 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NCI),  the  National 


Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  The  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  December  5, 
2002,  pages  72422-72423  and  aUowed 
60  days  for  public  comment.  No  public 
comments  were  received.  The  piupose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Heedth  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currenUy  valid  OMB  control  number. 

Proposed  Collection:  Title:  An 
Evaluation  of  the  NCI  Science 
Enrichment  Program  (SEP):  Follow-up 
Survey.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection.  (OMB  No.  0925- 
0510,  Expiration  2/28/2003).  Need  and 
Use  of  Information  Collection:  This 
follow-up  stirvey  is  part  of  an  evaluation 


designed  to  assess  the  effectiveness  of 
the  NCI  SEP  in  meeting  its  goals  of:  (1) 
Encouraging  under-represented 
minority  and  under-served  students 
who  have  just  completed  ninth  grade  to 
select  careers  in  science,  mathematics, 
and/or  research,  and  (2)  broadening  and 
enriching  students'  science,  research, 
and  sociocultural  backgrounds.  The 
program  was  a  five-  to  six-week 
residential  program  taking  place  on  two 
university  campuses— ^University  of 
Kentucky,  Lexington  and  San  Diego 
State  University — in  summers  1998- 
2002.  The  5-year  evaluation  was 
designed  as  a  controlled,  longitudinal 
study,  consisting  of  the  five  SEP  cohorts 
and  two  cohorts  of  control  group 
students  who  did  not  attend  the 
program.  The  evaluation  will  provide 
NCI  with  valuable  information  regarding 
specific  components  that  promoted  or 
limited  the  program's  effectiveness,  the 
extent  to  which  the  program  was 
implemented  as  planned,  how  much  the 
two  regional  programs  varied,  and  how 
the  program  can  be  improved  or  made 
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more  effective.  NCI  will  use  this 
information  to  make  decisions  regarding 
continuation  and  expansion  of  the 


program.  Frequency  of  Response:  One 
time.  Affected  Public:  Individuals  or 
households.  Type  of  Respondents:  High 


School  and  college  students.  Cost  to 
Respondents:  $9,600.  the  annual 
reporting  burden  is  as  follows: 
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ESTIMATES  OF  HOUR  BURDEN:  BURDEN  NOT  PREVIOUSLY  APPROVED  (1998-2002) 


Type  of  respondents 


SEP  Participants  

Control  Group  Students 
Control  Group  Students 

Total  


Average  num- 
ber of  re- 
spondents/yr. 


200 
200 
100 


500 


Frequency  of 
response 


1  

1  

2  (pre  and 
post). 


Average  time 
per  response 


0.5 

0.5 

1.00 


Average  an- 
nual hour 
burden 


100 
100 
100 


300 


Estimates  of  Hour  Burden:  Burden  Requested 


Type  of  respondents 


SEP  Participants  

Control  Group  Students  

Total  : 

. r 


Average  num- 
ber of  re- 
spondents/yr. 


500 
300 


800 


Frequency  of 
response 


1  (follow  up) 
1  (follow  up) 


Average  time 
per  response 


0.5 
0.5 


Average  an- 
nual hour 
burden 


250 
150 


400 


'  There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to  OMB:  Written 
conmaents  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  date  collection 
plans  and  instruments,  contact:  Mr. 
Frank  Jackson.  Office  of  Special 


Populations  Research,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Center  to  Reduce  Cancer  Health 
Disparities,  National  Cancer  Institute, 
National  Institutes  of  Health,  6116 
Executive  Boulevard,  Suite  602, 
Rockville,  MD  20852,  or  call  non-toll- 
free  number  (301)  496-8589,  or  E-mail 
your  request,  including  your  address  to: 
fjl2i@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
publication. 

Dated:  February  21,  2003. 
Reesa  Nichols, 

NCI  Project  Clearance  Liaison. 
|FR  Doc.  03-5213  Filed  3-5-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health. 

Public  Health  Service.  DHHS. 

ACTIOW;  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 


applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
'  Maryland  20852-3804;  telephone:  (301) 
496-7057;  fax:  (301)  402-0220.  A  sigiied 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Inununogenic  Epitopes  for  Fibroblast 
Growth  Factor-5  (FGF-5)  Presented  by 
HLA-A3  and  HLA-A2 

James  Yang  et  al.  (NCI). 

DHHS  Reference  No.  E-031-2003/0- 

US-01  filed  19  Nov  2002. 
Licensing  Contact:  Jonathan  Dixon; 

(301)  435-5559;  dixonj@od.nih.gov. 
Approximately  30,000  patients  are 
diagnosed  with  renal  cell  carcinoma 
(RCC)  each  year  in  the  United  States, 
and  an  estimated  12,000  patients  die  of 
this  disease.  Most  patients  are 
diagnosed  with  advanced  local  disease 
or  metastatic  disease.  Current  therapies 
include  removal  of  the  kidney 
(nephrectomy)  or  high  dose 
immunotherapy  with  IL-2,  which  has 
been  able  to  achieve  success  in  only  part 
(15-20%)  of  the  patient  population. 
Even  with  a  successful  nephrectomy,  it 
is  likely  that  patients  with  advanced 
local  diseases  will  develop  metastases. 
Therefore,  new  methods  are  needed  to 


improve  on  IL-2  therapy  and  expand 
the  curative  potential  of  therapies  for 
patients  with  RCC. 

The  present  invention  discloses 
peptides  for  use  in  immunotherapy  of 
tumors.  The  peptides,  both  an  HLA-A2 
and  an  HLA-A3  epitope,  are  derived 
fi-om  the  amino  acid  sequence  of  an 
RCC-associated  antigen,  fibroblast 
growth  factor-5  (FGF-5).  Plans  are 
underway  to  investigate  both  peptides 
in  clinical  trials  of  peptide  vaccination 
in  patients  with  advanced  renal  cancer. 
In  addition,  FGF-5  also  appears  to  be 
over-expressed  in  other  common 
adenocarcinomas  such  as  breast, 
prostate  and  bladder  cancer  and  very 
few  antigens  suitable  for  vaccine 
therapies  exist  for  those  cancers. 

Modified  Oligonucleotides  and  Methods 
of  Use  Thereof 

Dr.  Seidman  et  al.  (NIA). 

DHHS  Reference  No.  E-1 76-2002/0 

filedMay  13,  2002. 
Licensing  Contact:  Catherine  Joyce; 

(301)  435-5031;  e-mail: 

joycec@od.nih.gov. 

Triple  helix  forming  oligonucleotides 
(TFOs)  that  bind  chromosomal  targets  in 
living  cells  may  be  used  as  tools  for 
genome  manipulation,  including  gene 
knockout,  conversion,  or  recombination. 
The  instant  invention  relates  to  the 
discovery  that  TFOs  containing  a 
particular  pattern  of  certain  ribose 
substitutions  resulted  in  a  knock-out 
frequency  of  the  hamster  HPRT  gene 
that  was  300-400  fold  above 
background.  Aspects  of  this  work  have 
been  published  in  Puri  et  al.,  2002. 
Biochemistry  41(24):7716-7724. 

The  above-mentioned  invention  is 
available  for  licensing  on  a  non- 
exclusive basis. 

Quantitative  Assay  of  the  Angiogenic 
and  Antiangiogenic  Activity  of  a  Test 
Molecule 

Steven  Libutti  (NCI). 

DHHS  Reference  No.  E-1 52-2002/0 

filed  09  Apr  2002. 
Licensing  Contact:  Matthew  Kiser;  (301) 

435-5236;  kiserm@od.nih.gov. 

The  invention  provides  a  method  of 
measuring  the  angiogenic  or 
antiangiogenic  activity  of  a  test 
molecule.  The  method  comprises 
obtaining  an  embryonated  fowl  egg, 
creating  a  window  in  the  shell  of  the 
fowl  egg,  such  that  the  CAM  membrane 
is  exposed,  providing  to  a  test  region  of 
interest  on  the  CAM  a  substrate, 
administering  to  a  vessel  located  in  the 
CAM  a  test  molecule,  administering  to 
a  vessel  located  in  the  CAM  a 
fluorescent-labeled  particle,  such  that 
the  fluorescent-labeled  particle  travels 


through  each  vessel  contained  in  the 
test  region  of  interest,  removing  the 
substrate  and  the  test  region  of  interest 
from  the  fowl  egg,  capturing  a  three- 
dimensional  image  of  the  test  region  of 
interest,  wherein  the  three-dimensional 
image  comprises  a  plurality  of  pixels, 
such  that  a  fluorescent  vascular  density 
(FVD)  value  can  be  assigned  to  the  test 
region  of  interest,  and  comparing  the 
FVD  value  of  the  test  region  of  interest 
with  the  FVD  value  of  a  control  region 
of  interest  that  was  prepared  in  the  same 
manner  as  the  test  region  of  interest  but 
without  the  administration  of  a  test 
molecule,  such  that  the  angiogenic  or 
antiangiogenic  activity  of  the  test 
molecule  is  measured.  A  lower  FVD 
value  of  the  test  region  of  interest  as 
compared  to  the  FVD  value  of  the 
control  region  of  interest  is  indicative  of 
the  test  molecule  being  useful  as  an 
inhibitor  of  angiogenesis.  Conversely,  a 
higher  FVD  value  of  the  test  region  of 
interest  as  compeu'ed  to  the  FVD  value 
of  the  control  region  of  interest  is 
indicative  of  the  test  molecule  being 
useful  as  a  stimulator  of  angiogenesis. 

Use  of  Semenogelin  in  the  Diagnosis, 
Prognosis,  and  Treatment  of  Cancer 

David  Roberts  and  Henry  Krutzsch 

(NCI). 
DHHS  Reference  No.  E-1 38-2001/0- 

US-01  filed  06  Apr  2001  and  DHHS 

Reference  No. 
E-138-2001/0-PCT-02  filed  03  Apr 

2002  (PCT/US02/10535). 
Licensing  Contact:  Matthew  Kiser;  (301) 

435-5236;  kiserm@od.nih.gov. 
The  invention  provides  a  method  of 
diagnosing^ancer  ixTk  male  manmial 
wherein  the  cancer  is  other  than^ 
prostate  cancer.  The  method  comprises: 
(a)  Obtaining  a  test  sample  from  the 
male  mamnial,  and  (b)  assaying  the  test 
sample  for  an  increased  level  of 
semenogelin,  wherein  the  increased 
level  of  semenogelin  in  the  test  sample 
is  diagnostic  for  the  cancer.  The  test 
sample  can  be  assayed  for  an  increased 
level  of  semenogelin  in  (b)  by 
comparing  the  level  of  semenogelin  in 
the  test  sample  to  the  level  of 
semenogelin  in  a  control  sample 
obtained  from  one  or  more  cancer-fi^e 
male  mammals  of  the  sane  species, 
wherein  an  increase  in  the  level  of 
semenbgelin  in  the  test  sample  as 
compared  to  the  control  sample 
obtained  is  diagnostic  for  the  cancer. 
Alternatively,  the  level  of  semenogelin 
in  the  test  sample  can  be  compared  to 
an  already  determined  range  of 
semenogelin  for  cancer-fi«e  male 
mammals  of  the  same  species. 

In  addition,  the  invention  provides  a 
method  of  diagnosing  cancer  in  a  female 
manunal.  The  method  comprises:  (a) 


Obtaining  a  test  sample  from  the  female 
mammal,  and  (b)  assaying  the  test 
sample  for  the  presence  of  semenogelin, 
wherein  the  presence  of  semenogelin  in 
the  test  sample  is  diagnostic  for  the 
cancer. 

Dated:  February  24,  2003.         '. 

Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology. 
Development  and  Transfer,  Office  of 
Technology  Transfer,  National  Institutes  of 
Health. 

[FR  Doc.  03-5211  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  4140-01-(> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  .section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set,  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
H — Clinical  Grorups. 

Dafe:  March  23-25.  2003. 

Time:  6:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.  « 

Place:  Bethesda  Marriott  Suites.  671 1 
Democracy  Boulevard.  Bethesda.  MD  20817. 

Contact  Person:  Deborah  R.  Jaffe.  PhD. 
Scientific  Review  Administrator.  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute.  NIH. 
6116  Executive  Boulevard.  Room  8038,  MSC 
8328,  Bethesda,  MD  20892.  (301)  496-7721. 
dj86k@nih.gov. 

^,J/Cata\ogue  of  Federal  Dornestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support: 
93.398.  Cancer  Research  Manpower:  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 
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Dated:  February  21,  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-5214  Filed  3-5-03;  8:45  am) 

BILLING  CO^  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.IEL, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Innovative 
Technologies  for  the  Molecular  Analysis  of 
Cancer. 

Date:  March  17-18.  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Hilton,  620  Perry 
Parkway,  Gaithersburg,  MD  20877. 

Contact  Person:  Sherwood  Githens,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Cancer 
Institute,  Special  Review,  Referral  and 
Resources  Branch.  6116  Executive  Boulevard, 
Room  8068,  Bethesda,  MD  20892.  (301)  435- 
1822. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  arid 
fJiagnosis  Re.search;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS)' 

Dated:  February  26,  2003. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-5216  Filed  3-5-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice- 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  infprmation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Special 
Emphasis  Panel  for  3  R25  Applications. 

Date.  March  13.2003. 

Time:  7:30  a.m.  to  8:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Lynn  M  Amende,  PhD, 
Scientific  Review  Administrator,  Resources 
and  Training  Review  Branch,  Division  of 
Extramural  Activities^ational  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8105,  Bethesda,  MD  20892-8328,  301-451- 
4759,  amendel@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  February  21.  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-5217  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Preclinical 
in  Vitro  and  In  Vivo  Screening  Assays. 

Dofe:  April  1.2003. 

rime;  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Ramada  Inn  Rockville.  1775 
Rockville  Pike.  Rockville.  MD  20852. 

Contact  Person:  Lalita  D.  Palekar.  PhD. 
Scientific  Review  Administrator.  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Activities.  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8105,  Bethesda, 
MD  20892-7405,  (301)  496-7575. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS). 

Dated:  February  26,  2003. 
LaVerne  \.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-5220  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  appendix  2),  notice 
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is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Small 
Business  Initiatives  Research  Topics  182, 
183.184,190,191,192.194. 

Date:  March  18-19,  2003. 

Time:  4  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Gaithersburg  Hilton.  620  Perry 
Parkway.  Gaithersburg.  MD  20877. 

Contact  Person:  Sherwood  Githens.  PhD. 
Scientific  Review  Administrator.  National 
Institutes  of  Health,  National  Cancer 
Institute.  Special  Review.  Referral  and 
Resources  Branch,  6116  Executive  Boulevard. 
Room  8068.  Bethesda.  MD  20892.  (301)  435- 
1822. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  February  26.  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5221  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENI^OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  NCI 
Special  Emphasis  Panel  Accelerated  Peer 
Review. 

Date:  March  25.  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6116  Executive  Boulevard.  Room 
8131.  Rockville.  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Peter  J.  Wirth,  PhD. 
Scientific  Review  Administrator.  Research 
Programs  Review  Branch.  Division  of 
Extramural  Activities.  National  Cancer 
Institute.  6116  Executive  Boulevard.  Room 
8131.  Bethesda.  MD  20892-8328.  (301)  496- 
7565.  pw21q@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Caiicer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Caiicer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  February  26.  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5222  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  appendix  2),  notice 
is  hereby  given  of  the  National  Advisory 
Council  for  Complementary  and 
Alternative  Medicine  (NACCAM). 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Advisory 
Council  for  Complementary  and  Alternative 
Medicine. 


Dote.  March  17,  2003. 

Open:  2  p.m.  to  4  p.m. 

Agenda:  The  agenda  includes  Introductory" 
Remarks  by  the  Executive  Secretary.  Opening 
Remarks  by  the  Director,  NCCAM  and  the 
report  of  the  Ephedra  Working  Group,  and 
other  business  of  the  Council. 

Place:  Neuroscience  Conference  Center, 
6001  Executive  Boulevard,  Conference 
Rooms  Al-2,  Rockville,  MD  20852. 

Contact  Person:  ]ane  F.  Kinsel,  Ph.D., 
Executive  Secretary,  National  Center  for 
Complementary  and  Alternative  Medicine, 
National  Institutes  of  Health,  6707 
Democracy  Blvd.,  Suite  401.  Bethesda,  MD 
20892,(301)496-6701. 

Copies  of  the  meeting  agenda  and  the 
roster  of  iriembers  is  available  at 
nccam@^h.g(^y  or  will  be  furnished     . 
upon  recijiestJ)y  Dr.  Jane  Kinsel. 
Executive  Secretary,  NACCAM, 
National  histitutes  of  Health,  6707 
Democracy  Boulevard,  Suite  401. 
Bethesda,  Maryland  20892,  301-496- 
6701,  Fax  301-480-0087,  or  via  e-mail 
at  naccames@mail.nih.gov. 

The  meeting  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  scheduling  conflicts. 

Dated:  February  26.  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  A  dvisory 

Committee  Policy.     • 

[FR  Doc.  03-5219  Filed  3-5-03:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C,, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
(SCOR)  Neurobiology  of  Sleep  and  Sleep 
Apnea  and  Airway  Biology  and  Pathogenesis 
of  Cystic  Fibrosis. 

Date:  March  6-7.  2003. 

Time:  8  a.m.  to  5  p.m. 
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Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville.  1750 
Rockville  Pike,  Rockville.  MD  20852. 

Contact  Person:  William  J.  Johnson,  PhD. 
Scientific  Review  Administrator.  Review 
Branch.  Division  of  Extramural  Affairs. 
National  Hedrt,  Lung  and  Blood  Institute, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  room  7184.  MSC  7924.  Bethesda,  MD 
20892.  301/435-0275. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Disease  Research:  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  21.  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  0.3-5228  Filed  3-5-03:  8:45  am] 

BILUNG  CODE  4140-01-M 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Diseases  Research;  93.i39,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  February  25,  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  0.3-5229  Filed  3-5-03;  8:45  am) 

BILLING  CODE  4M0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
International  Research  Registry,  Network  for 
Sjogren's  Syndrome. 

Date:  March  27,  2003. 
-  Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Sheraton  Columbia  Hotel.  10207 
Wincopin  Circle,  Columbia.  MD  21060. 

Contact  Person:  Patricia  A.  Haggerty, 
Scientific  Review  Administrator,  Review 
Branch,  Division  of  Extramural  Affairs, 
National  Heart,  Lung  and  blood  Institute, 
National  Institutes  of  Health,  6701  Rockjedge 
Drive,  Room  7188,  MSC  7924,  Bethesda,  MD 
20892  301/435-0280. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

» 

National  Human  Genome  Research 
institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group.  Genome  Research  Review  Committee. 

Date:  March  4,  2003. 

Time:  10:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Building  31,  31  Center  Drive, 
Room  B2B32,  Bethesda,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Ken  D.  Nakamura,  PHD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  301  402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fundmg  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  February  25,  2003. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-5237  Filed  3-5-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  aOid 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Weight  Gain  Side  Effects. 

Date:  2:30  p.m  to  4:30  p.m. 

Agenda:  To  review  and  evlauate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive 
Boulevard,  Rockville,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Michael  J.  Kozak,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd.,  Room,  6138,  MSC 
9608,  Bethesda,  MD  20892-9608,  301-443- 
6471^  kozakm@mail.nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 
Dated:  February  21,  2003. 

UVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5215  Filed  3-5-03;  8:45  am) 
BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Environmental 
Health  Sciences;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  February  19,  2003, 11 
a.m.  to  February  19,  2003, 1  p.m.,  which 
was  published  in  the  Federal  Registec 
on  February  5,  2003,  68  FR  5904. 

The  telephone  conference  call 
meeting  will  be  held  on  March  T^,  2003 
at  2  p.m.,  instead  of  February  19,  2003, 
as  previously  advertised.  The  meeting  is 
closed  to  the  public. 

Dated:  February  26.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-5218  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  _ 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committed:  National  Institutes  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  ZGMl  BRT-6  EB. 

ZJate.  March  13,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  revi^  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Carole  H.  Latker.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building.  Room  1 AS-13. 
Bethesda,  MD  20892,  (301)  594-2848. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  February  26,  2003. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5223  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Diat)etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Initial  Review  Group.  Diabetes, 
Endocrinology  and  Metabolic  Diseases  B 
Subcommittee. 

Date:  March  20-2 1 ,  2003 .  f 

Open:  March  20,  2003,  8  a.m.  to  8:30  a.m. 

Agenda:To  review  procedures  and  discuss 
policie». 

P/ace:  Courtyard  by  Marriott,  2899 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Closed:  March  20,  2003,  8:30  a.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Courtyard  by  Marriott,  2899 
Jefferson  Davis  Highway.  Arlington.  VA 
22202. 

Closed:  March  21.  2003,  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  gfant 
applications. 

Place:  CoOrtyard  by  Marriott.  2899 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  John  F.  Connaughton.  PhD. 
Scientific  Review  Administrator.  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  757,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (301)  594- 
7797,  connaughtonj@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutritional 
Research:  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  26,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Holicy. 

(FR  Doc.  03-5224  Filed  3-5-03:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES     . 

National  Institutes  of  Health 

National  Institute  of  Dialietes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disfclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted, 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Chronic  Prostatitis 
Collaborative  Research. 

Dafe.March  17,2003. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW..  ' 
Washington,  DC  20015. 

Contact  Person:  Michtele  L.  Barnard,  PhD. 
Scientific  Review  Administrator,  Review 
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Branch,  DEA,  NIDDK,  National  Institutes  of 
Healthr  Room  753,  6707  Democracy 
Boulevard,  Bethesda.  MD  20892-6600,  (301) 
594-8898,  bamardm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Interstitial  Cystitis 
Clinical  Treatment  Group. 

Date:  March  18,  2003. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road.  NW., 
Washington,  DC  20015. 

Contact  Person:  Michele  L.  Barnard,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  753,  6707  Demoqracy 
Boulevard,  Bethesda,  MD  20892-6600,  (301) 
594-8898,  barnardm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  AASK  Cohort 
Study. 

Date:  April  2,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda,  MD  20817. 

Contact  Person:  Maria  E.  Davila-Bloom, 
PhD.  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  758, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892, 
{301)  504-7637.  davila- 
bloomm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases.  Urology 
and  Hematogloy  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  26,  2003. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-5225  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  In  Vitro  Antiviral  Screening 
Program  PART  B:  Hepatitis  B  and  C  Viruses. 

Date:  March  24-25,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Marriott  Washington  Center  (RIO), 
9751  Washingtonian  Blvd.,  Gaitherburg,  MD 
20878. 

Contact  Person:  Vassil  St.  Georgiev,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID/NIH/DHHS,  Room  2102, 
6700-B  Rockledge  Drive,  MSC  7610, 
Bethesda.  MD  20892-7610,  301-496-2550, 
vg8q@niaid.  nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  February  21.  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-5227  Filed  3-5-03;  8:45  am] 

HLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  Health;      ■ 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel.  RFA: 
State  Implementation  of  EBPs. 

Date:  March  10-11,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.'.  Bethesda,  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150.  MSC  9608. 
Bethesda.  MD  20892-9608,  301/443-7216, 
hhaigler@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  February  25,  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-5230  Filed  3-5-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  Health; 
Notrce  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  ' 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Translational  Research  Center. 

Date:  March  20-21.  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Benjamin  Xu,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6143,  MSC 
9608,  Bethesda,  MD  20892-9608.  301^43- 
1178.  benxuJ@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
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Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  February .25,  2003. 
LaVeme  Y.  Stringfield, 

Director,  O^ice  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-5231  Filed  3-5-03;  8:45  am] 

BRUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaHh 

Itationai  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Disease  Special 
Emphasis  Panel,  Mentored  Clinical  Scientist 
Development  Award. 

Date:  March  20,  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  knd  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive. 
Bethesda,  MD  20817.  (Telephone  conference 
call.) 

Contact  Person:  Eleazar  Cohen,  PhD. 
Scientific  Review  Administrator,  NIAID/ 
DEA,  Scientific  Review  Program,  Room  2220, 
6700B  Rockledge  Drive,  MSC-7616. 
Bethesda,  MD  20892.  (301)  435-3564. 
ecI7tv@ni7j.gov. 

(Cataldgue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  R^earch;  93.856, 
Microbiology  and  Infeclous  Diseases 
Research,  National  Instnutes  of  Health.  HHS) 

Dated:  February  25,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-5232  Filed  3-5-03;  8:45  am]       • 

MIXING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Cloaad 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  {5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Commiltee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphays  Panel,  Review  of  POls. 

Date;  April  9,  2003. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  Building  4401.  79  T.  W. 
Alexander  Drive.  Conference  Room  122. 
Research  Triangle  Park,  NC  27709. 
(Telephone  conference  call.) 

Contact  Person:  Sally  Eckert-Tilotta,  PhD, 
National  Inst,  of  Enviroimiental  Health 
Sciences,  Office  of  Program  Operations, 
Scientific  Review  Branch,  P.O.  Box  12233, 
MD  EC-30.  Research  Triangle  Park,  NC 
27709.919/541-1446. 
eckerttJ@niehs.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance    . 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  February  25,  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-5233  Filed  3-5-03;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the    . 
public  in  accordance  with  the 
provisions  set  forth  552b(c)(4)  and 
552b(c)(6),  title  5  U.S.C.  as  amended. 
The  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  o/ Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  In  Vitro  Antiviral  Screening 
Program  PART  A:  Human  Papilloma  Virus. 

Date:  March  21,  2003. 

Time:  10  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institute  of  Health/NIAID, 
Femwood  Building,  10401  Femwood 
Building,  2C-07,  Bethesda.  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Vassil  St.  Georgiev.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID/NIH/DHHS,  Room  2102, 
6700-B  Rockledge  Drive,  MSC  7610, 
Bethesda,  MD  20892-7619.  301-496-2550. 
vg8q@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research:  93.856, 
Microbilogy  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  February  25,  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5234  Filed  3-3-03;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heahh 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosures  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  ofljommittee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  MBRS  7  ES  SEP. 

Date:  March  24.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave..  Bethesda,  MD  20814. 

Contact  Person:  Richard  I.  Martinez,  PhD, 
Scientific  Review  Administrator,  Office  of 
ScientiBc  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  1AS-19G, 
Bethesda,  MD  20892-6200.  (301)  594-2849. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support,  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers:  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  February  25.  2003. 
LaVerae  Y.  Stringfleld. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[PR  Doc.  03-5235  Filed  3-5-03;  8:45  am) 

BHJJNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  MARC  7  PR  SEP. 

Date;  March  17.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.  Bethesda,  MD  20814. 

Contact  Person:  Richard  1.  Martinez,  PhD, 
Scientiflc  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institute 
of  Health,  Natcher  Building,  Room  1AS-19G, 
Bethesda,  MD  20892-6200.  (301)  594-2849. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  aitd 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  February  25,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory    . 
Committee  Policy. 
(FR  Doc.  03-5236  Filed  3-5-03;  8:45  am) 

BOiJNG  C006  4140-01-M  __ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  instttutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  MH 
Research  Education  Grants. 

Date:  March  12,  2003. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NTH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6140, 
MSC9606,  Bethesda,  MD  20892-9606.  301- 
443-1225.  rweise@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  February  21,  2003. 
LaVerae  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5238  Filed  3-5-03;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SNEM  3 
Member  Application. 

Date:  March  10,  2003. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Karin  F.  Helmers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review/SNEM  IRG,  6701 
Rockledge  Drive.  Room  3166,  MSC  7770. 
Bethesda,  MD  20892,  (301)  435-1017, 
helmersk@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  NURS 
Member  Applications. 

Date:  March  11,  2003. 

Time:  3:30  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Cdnference  Call). 

Contact  Person:  Karin  F.  Helmers,  PhD, 
Scientific  Review  Administrator, -Center  for 
Scientific  Iteview/SNEM  IRG,  6701 
Rockledge  Drive,Sioom  3166,  MSC  7770, 
Bethesda,  MD  20892,  (301)  435-1017. 
helmersk@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Diagnosis 
and  Treatment  of  Cancer. 

Date:  March  13-14, 2003. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Shen  K.  Yang,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6198, 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1213,  yangsh@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Parasite 
Vectors. 

Date:  March  13-14.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.',  Bethesda,  MD  20814. 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SBIR. 

Date:  March  13-14,  2003. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jefferson  Hotel,  1200  16th  Street 
NW.,  Washington,  DC  20036. 

Contact  Person:  Denise  Wiesch,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3150, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0684. 

This  notice  is  beiiig  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  BISTl  pre- 
Centers  of  Excellence  in  Biomedical 
Computing. 

Date:Maich  13-14,  2003. 

Time:  11  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Peter  Lyster,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5218,    . 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1256,  lysterp@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Antileukemic  Agents. 

Date:  March  13,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Chhanda  L.  Ganguly,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739,  gangulyc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Psychopathology  and  Adult  Disorders. 
*     Date:  March  14,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  Dana  Plude,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Bethesda.  MD 
20892,  301-435-1856;  pluded@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Transporter. 

Date:  March  14,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

'     Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Chhanda  L.  Ganguly,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739,  gangulyc@csr.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  mteeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Bacterial 
Pathogenesis  and  Biodefense. 

ttote.  March  17-18.  2003. 

Time:  8  p.m.  to  5  p.m. 

Agenda:  To  revieW  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Avenue,  Potomac  Room. 
Bethesda.  MD  20814.  ^ 

Contact  Person:  Melody  Mills.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  MSC  7808. 
Room  3206.  Bethesda,  MD  20892.  (301)  43S- 
0903. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and   - 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Coupled 
folding  in  Ikappa  B/NF  Kappa  B. 

Dofe:Marchl7,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle.  Washington.  DC  20037. 

Contact  Person:  Arnold  Revzin,  PhD, 
Scientific  Review  Adminisfrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184, 
MSC  7824,  Befliesda,  MD  20892,  (301)  435- 
1153. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impKJsed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  VACC 
03:  Vaccine  Innovation  Grant  Applications. 

DOfe.  March  17,  2003. 

Time:  b:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant  , 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of    / 
Health,  6701  Rockledge  Drive,  Room  5104. 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  EAR-10. 

Date:  March  17,  2003. 

Time:  8:30  a.*,  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Golden  Tulip,  7740  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Joseph  Kimm,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176,     ,-. 
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MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Collaborative  Projects. 

£)Ote.  March  17.  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Sally  Ann  Amero,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health.  6701  Rockledge  Drive,  Room  2206, 
MSC  7890,  Bethesda,  MD  20892-7890,  (301) 
435-1159,  ameros@csr.nih.gov. 

This  is  notice  is  being  published  less  than 
15  days  prior  to  the  meeting  due  to  the 
timing  limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Structure 
Based  Anticancer  Drug  Design. 

Date:  March  17,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applicatioris. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6210. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CVB 
03(M):CR  protein. 

£tate.  March  17.  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr..  Rm.  4128.  MSC 
7814.  Bethesda.  MD  20892.  (301)  435-1850. 
dowellr@csr.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  retpew  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS  9 
(40)  Site  Visit. 

Date:  March  17-19.  2003. 
Time:  4  p.m.  to  11  a.m. 
Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 


Place:  The  Westin  Bonaventure  Hotel  and 
Suites.  404  South  Figueroa  Street,  Los 
Angeles.  CA  90071. 

Contact  Person:  Bill  Bunnag.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5124. 
MSC  7854.  Bethesda,  MD  20892-7854.  (301) 
435-1177.  bunnagb@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl:  SSS- 
7(40):  Small  Business  Application  on 
Imaging  Technologies. 

Date:  March  17-19,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  222  South  Cayuga 
Street,  Ithaca,  NY  14850. 

Contact  Person:  Robert ).  Nordstrom,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118, 
MSC  7854,  Bethesda,  MD  20892.  (301)  435- 
1175.  nordstrr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Gtoup. 
Hematology  Subcommittee  2. 

Date:  March  18-19.  2003. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
"applications. 

Place:  Residence  Inn  Bethesda.  7335 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Jerrold  Fried,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4126. 
MSC  7802.  Bethesda.  MD  20892-7802.  (301) 
435-1 177.  friedj@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGT  SSS- 
C  (05)  Members  Reviews  in  Developmental 
Disabilities. 

Date:  March  18.  2003. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause.  MED. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3182, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0902,  Jkrausem@csr.ni7i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Chronic 
Fatigue  Syndrome/Fibromyalgia  Syndrome. 

Date:  March  18,  2003. 

Time:  10  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  824  25th  Street,  105, 
Washington,  DC  20037. 

Contact  Person:  J  Terrell  Hoffeld,  DDS. 
PhD,  Dental  Officer.  USPHS,  Center  for 


Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116. 
MSC  7816.  Bethesda.  MD  20892.  301/435- 
1781,  the88q@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  PTHB 
02. 

JDate;  March  18,2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD.  Scientific  Review  Administrator.  Center 
for  Scientific  Review.  National  Institutes  of    , 
Health.  6701  Rockledge  Drive.  Room  6212. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1717. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Biology  of 
Melanoma. 

Date:  March  18.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung.  PhD. 
Scientific  Review  Administrator.  Oncological 
Sciences  Initial  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6178, 
MSC  7804.  Bethesda,  MD  20814-9692,  (301) 
435-3504,  vf6n@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CVB 
02(M):  Cardiac  mapping.  • 

Date:  March  18,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4128. 
MSC  7814.  Bethesda.  MD  20892.  (301)  435- 
1850.  dowelli@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Chronic 
Fatigue  Syndrome/Fibromyalgia  Syndrome 
SBIR/STRR  Panel. 

Date:  March  18.  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn.  924  25th  Street,  . 
Washington.  DC  20037. 

Contact  Person:  J  Terrell  Hoffeld.  DDS, 
PhD.  Dental  Officer.  USPHS.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4116, 
MSC  7816.  Bethesda.  MD  20892.  301/435- 
1781  th88q@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Developmental  Disabilities:  Austism  and 
Fragile-X. 

Date:  March  18,  2003. 

Time:  12  p.m.  to  3  p.m.. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  One 
Democracy  Plaza.  6701  Democracy 
Boulevard.  Bethesda.  MD  20892. 

Contact  Person:  Anita  Miller  Sostek.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4100. 
MSC  7184.  Bethesda,  MD  20892.  301-435- 
1260.  sosteka@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  BECM 
40  P:  Program  Project. 

Date:  March  19-21,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Ave..  NW..  Washington.  IX:  20037. 

Contact  Person:  Noni  Byrnes.  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4196, 
MSC  7806,  Bethesda,  MD  20892,  301-435- 
1217.  bymesn@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Bioengineering  Research  Partnerships: 
Genetics. 

ZJote;  March  19.  2003. 

Time:  9  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Michael  R.  Schaefer.  PhD. 
Scientific  fieview  Administrator.  Genetic 
Sciences  IRIi,  Center  for  Scientific  Review. 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  Room  6166,  MSC  7890,  Bethesda,  MD 
20892,  (301)  435-2477, 
sc/iae/em@csr.n//i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Biology  of 
"frypanosomes. 

Date:  March  19,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  Wilco 
Building.  6000  Executive  Boulevard. 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Robert  Freund,  PhD.. 
Scientific  Review  Administrator,  ^nter  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4198. 
MSC  7808,  Bethesda.  MD  20892,  301-435- 
\ObO,freundr@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Bacterial 
Genomics. 

Date:  March  19,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  ]ean  Hickman,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4198, 


MSC  7808.  Bethesda.  MD  20892,  301-435- 
1146. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Pediatric 
Oncology  Database. 

Date:  March  19,  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  eval«Bte  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institute  of 
Health.  6701  Rockledge  Drive.  Room  6184. 
MSC  7804.  Bethesda.  MD  20892.  301-*35- 
1779.  riverase@csr.nj7i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93-306.  Comparative 
Medicine.  93.306;  93.333.  Clinical  Research. 
93.333,  93.337.  93.393-93.396.  93.837- 
93.844.  93.846-93.878.  93.892.  93.893, 
National  Institutes  of  Health ,  HHS) 
Dated:  February  25,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5226  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Statement  of  Organization,  Functions, 
and  Delegations  of  AutfKMity 

Part  N,  National  Institutes  of  Health, 
of  the  Statement  of  Organization, 
Functions,  and  Qelegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (40  FR  22859,  May  27, 
1975,  as  amended  most  recently  at  67 
FR  54441,  August  22,  2002,  and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56606,  November  9, 1995),  is 
amended  as  set  forth  below  to  reflect  the 
transfer  of  the  budget  function  from  the 
Office  of  the  Director,  NIH,  to  the  Office 
of  Management.  Office  of  the  Director, 
NIH. 

Section  N-B,  Organization  and 
Functions,  imder  the  heading  Office  of 
the  Director  (NA,  formerly  HNA)  is 
amended  as  follows: 

(1)  Immediately  following  the 
statement  for  the  Office  of  Science 
Pohcy  (NA6.  formerly  HNA6),  the  title 
and  functional  statement  of  the  Office  of 
Budget  (NA7,  formerly  HNA7)  are 
deleted  in  their  entirety. 

(2)  Under  the  heading  Office  of 
Management  (NAM,  formerly  HNAM), 
insert  the  following: 

Qlfice  of  Budget  (NAM8,  formedy 
"HNAMS).  (1)  Exercises  primary 
responsibility  for  NIH-wide  budget 
policy,  including  planning,  analysis, 


formulation,  and  presentation;  (2) 
administers  and  coordinates  budget 
management  after  appropriations  have 
been  made,  including  reprogramming 
and  coprdination  of  the  use  of  the 
Director's  Discretionary  Fund  and 
transfer  authority;  and  (3)  provides 
budget  advice  to  the  Director,  NIH,  and 
senior  OD  and  Institute  and  Center  (IC) 
officials. 

Budget  Analysis  and  Modeling  Staff 
(NAM8-2.  formerly  HNAM8-2).  (1) 
Performs  modeling  of  grant  and  other 
budget  data  for  projecting  major 
resources  as  part  of  the  NIH  budget 
development  and  formulation  process; 
(2)  conducts  budget  analysis  and 
designs  and  presents  a  variety  of 
electoonically  generated  tables  and 
visuals  to  support  budget  submissions 
to  HHS,  OMB,  and  Congress;  (3) 
completes  special  analysis  projects  for 
the  NIH  Director;  (4)  plans,  develops, 
and  evaluates  budget  automation  and 
provides  recommendations  on  the 
selection  and/or  design  of  software  that 
provides  trend  analyses;  and^) 
manages  the  Office  of  Budget  Web  page. 

Budget  Formulation,  Presentation, 
and  Execution  Branch  (NAM82, 
formerly  HNAM82).  (1 )  Provides 
guidance  to  and  coordinates  with  ICs  on 
budget  policy,  planning,  formulation, 
justification,  and  execution  of 
appropriated  and  nonappropriated 
funds;  (2)  serves  as  the  focal  point  at 
NIH  for  the  interpretation,  preparation, 
dissemination,  and  implementation  of 
HHS.  OMB,  and  congressional  financial 
policies  and  procedures;  (3)  advises  NIH 
organizations  on  the  preparation, 
receipt,  and  review  of  budgetary  data 
required  for  formulation  and 
presentation  of  the  budget;  (4) 
administers  all  assessments  of  ICs  from 
appropriated  funds;  (5)  coordinates  and 
consolidates  NIH  budget  execution, 
administration,  and  financial  reporting, 
which  includes  development  of 
apportionments,  allotments,  allowances, 
reprogramming.  transfers,  reserves,  and 
similar  matters;  (6)  implements  fiscal 
controls;  and  (7)  develops,  coordinates, 
and  monitors  all  functions  related  to  the 
management  of  full-time  equivalent 
(FTE)  resources  and  makes 
recommendations  on  the  allocation  of 
FTEs/positions  for  NIH. 

Budget  Beporting  and  Legislative 
Branch  (NAM83,  formerly  HNAM83).  (1) 
Reviews,  interprets,  and  assesses  the 
impact  of  new  and  proposed  legislation 
on  the  formulation  and  execution  of  the 
NIH  budget;  (2)  collects  and  reports 
disease  and  other  areas  of  special 
interest  expendittire  data  and  responds 
to  requests  from  the  public  and 
Congress  on  fimding  of  research  in  these 
areas;  (3)  tracks  and  analyzes 
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appropriations  bills  through  House  and 
Senate  passage  and  conference;  (4) 
manages  the  process  of  identifying 
reports  and  significant  items  requested 
by  congressional  appropriations 
committees  and  assigns  responsibility 
for  drafting  responses;  and  (5)  manages 
the  production  of  materials  for  the 
appropriations  hearings,  including 
instructions  and  clearances  for  opening 
statements,  production  of  questions  and 
answers,  and  clearances  for  transcripts. 

Delegations  of  Authority  Statement: 
All  delegations  and  redelegations  of 
authority  to'  officers  and  employees  of 
NIH  that  were  in  effect  immediately 
prior  to  the  effective  date  of  this 
establishment  and  are  consistent  with 
this  amendment  shall  continue  in  effect, 
pending  further  redelegation.. 

Dated:  February  11.  2003. 
Elias  A.  Zerhouni, 

Director,  National  Institutes  of  Health. 
IFR  Doc.  0.3-5212  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Human  Monoclonal  Antibody 
Blotherapeutics  for  the  Treatment  of 
HepatHis  C  (HCV)  Infections 

agency:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in  United  States  Patent 
Application  60/250.561  filed  December 
1,  2000  and  its  foreign  equivalents, 
entitled  "Monoclonal  Antibodies 
Specific  for  the  E2  Glycoprotein  of 
Hepatitis  C  ViniS  and  Their  Use  in  the 
Diagnosis,  Treatment,  and  Prevention  of 
HCV,"  to  Virosys  Pharmaceuticals,  Inc., 
having  a  place  of  business  in  Redwood 
Shores,  CA.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 
DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  May  5, 
2003  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 


to:  Susan  Ano,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  E-mail: 
aiios@od.nift.gov;  Telephone:  (301)  435- 
5515;  Facsimile:  (301)  402-0220. 
SUPPLEMENTARY  INFORMATION:  This 
invention  relates  to  human  monoclonal 
antibodies  that  exhibit  immunological 
binding  affinity  for  the  hepatitis  C  virus 
E2  glycoprotein  and  are  cross-reacjive 
against  different  hepatitis  C  virus  (HCV) 
strains.  These  antibodies  may  be  used  in 
passive  immunoprophylaxis  for  the 
prevention  of  hepatitis  C  virus  infection 
and/or  in  passive  immunotherapy  for 
the  treatment  of  hepatitis  C. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to 
development  of  human  monoclonal 
antibody  biotherapeutics  for  the 
treatment  of  HCV  infections. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act,  . 
5  U.S.C.  552. 

Dated:  Februar\'  24.  2003. 
Steven  M.  Ferguson, 
Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer. 
IFR  Dor.  03-5209  Filed  .3-5-03:  8:45  am) 
BILUNO  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Protein  Blopharmaceutlcals 
for  Treatment  of  HIV  Infections 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(t)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 


contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in  United  States  Patent 
Application  60/339,751  filed  December 
17,  2001  and  its  foreign  equivalents, 
entitled  "GP41  Inhibitor,"  to  Virosys 
Pharmaceuticals,  Inc.,  having  a  place  of 
business  in  Redwood  Shores,  CA.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  May  5, 
2003  will  be  considered. 

ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Susan  Ano,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  E-mail; 
anos@od.nih.gov;  Telephone:  (301)  435- 
5515;  Facsimile:  (301)  402-0220. 

SUPPLEMENTARY  INFORMATION:  This 
invention  relates  to  a  chimeric 
molecule,  NCCG-gp41,  in  which  the 
internal  trimeric  helical  coiled-coil  of 
the  ectodomain  of  gp41  is  fully  exposed 
and  stabilized  by  both  fusion  to  a 
minimal  ectodomain  core  of  gp41  and 
by  engineered  intersubunit  disulfide 
bonds.  NCCG-gp41  inhibits  HIV 
envelope  mediated  cell  fusion  at 
nanomolar  concentrations  with  an  IC50 
of  16  nM.  It  is  proposed  that  NCCG- 
gp41  targets  the  exposed  C-terminal 
region  of  the  gp41  ectodomain  in  its  pre- 
hairpin  intermediate  state,  thereby 
preventing  the  formation  of  the 
fusogenic  form  of  the  gp41  ectodomain 
that  comprises  a  highly  stable  trimer  of 
hairpins  arranged  in  a  six-helix  bundle. 
NCCG-gp41  has  potential  as  (a)  An  HIV 
therapeutic  agent  that  inhibits  cell 
entry;  (b)  as  an  AIDS  vaccine  and;  (c)  as 
a  component  of  a  high  throughput 
screening  assay  for  small  molecule 
inhibitors  of  HFV  envelope  mediated 
cell  fusion.  Antibodies  have  been  raised 
against  NCCG-gp41  that  inhibit  HFV 
envelope  mediated  cell  fusion. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to 
development  of  protein 


biopharmaceuticals  for  the  treatment  of 
HFV  infections. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  February  25,  2003. 
Steven  M.  Ferguson, 
Acting  Director,  Division  of  Technology 
Development  aij^  Transfer,  Office  of 
Technology  Transfer. 
(PR  Doc.  03-5210  Filed  3-5-03;  8:45  am] 

BnjJNa  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
XUMAN  SERVICES 

Sul>stance  Abuse  and  Mental  HeaNfe 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
Certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  notice  listing  all 
currenUy  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists  - 
imtil  such  time  as  it  is  restored  to  full 
certification  under  the  Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certificafion 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  notice  is  also  available  on  the 
internet  at  the  following  Web  sites: 
http://workplace.samhsa.gov  and  http:// 
wvnv.  drugfreeworkplace.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014.  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 


Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  PubUc  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  thriee 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guideline^: 
ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  Allis.  WI  53227,  (414) 
328-7840/(800)  877-7016,  (Formerly: 
Bayshore  Clinical  Laboratory) 
ACM  Medical  Laboratory,  Inc.,  160 
Ehngrove  Park,  Rochester,  NY  14624, 
(585) 429-2264 
Advanced  Toxicology  Network,  3560 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118,  (901)  794-5770/(888)  290- 
1150 
Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville.  TN  37210,  (615) 
255-2400 
Alliance  Laboratory  Services,  3200 
Burnet  Ave..  Cincinnati,  OH  45229, 
(513)585-6870,  (Formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.) 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bumham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  (702) 
733-7866/(800)  433-2750 
Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  (501)  202- 
2783,  (Formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802,  (800)- 
445-6917  ( 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  (800) 
876-3652/(417)  269-3093,  (Formerly: 
Cox  Medical  Centers) 
Diagnostic  Services  hic,  dba  DSI,  12700 
Westlinks  Dr.,  Fort  Myers,  FL  33913, 
(239)  561-8200/(800)  735-5416  • 


Doctors  Laboratory,  Inc.,  PO  Box  2658, 
2906  Julia  Dr.,  Valdosta,  GA  31602, 
(912) 244-4468 

DrugProof,  Division  of  DynacareiK""^ 
Laboratory  of  Pathology,  LLC,  |229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower.  Seattle,  WA  98104. 
(206)  386-2661/(800)  898-0180, 
'    {Formerly:  Laboratory'  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
hic.) 

DrugScan,  Inc.,  PO  Box  2969, 1110 
Meams  Rd.,  Warminster.  PA  18974, 
(215) 674-9310 

Dynacare  Kasper  Medical  Laboratories*, 
10150-102  St.,  Suite  200,  Edmonton, 
Alberta,  Canada  TJ5  5E2,  (780)  451- 
3702/(800)  661-9876 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655,  (662) 
236-2609 

Express  Analytical  Labs,  3405  7th  Ave., 
Suite  106,  Marion,  lA  52302.  (319) 
377-0500 

Gamma-Dynacare  Medical 
Laboratories* ,  A  Division  of  the         « 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  St., 
London,  Ontario,  Canada  N6A  1P4, 
(519) 679-1630 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  (608) 
267-6225 

Kroll  Laboratory  Specialists,  Inc..  1111 
Newton  St.,  Gretna,  LA  70053,  (504) 
361-8989/(800)  433-3823,  (Formerly: 
Laboratory  Specialists,  Inc.) 

LabOne,  Inc.,  10101  Renner  Blvd., 
Lenexa,  KS  66219,  (913)  888-3927/ 
(800)  873-8845  (Formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Rd., 
Houston,  TX  77040,  (713)  856-8288/ 
(800) 800-2387 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  (908)  526-2400/(800)  437- 
4986,  (Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Dr., 
Research  Triangle  Park,  NC  27709, 
(919)  572-6900/(800)  833-3984, 
(Formerly:  LabCorp  Occupational 
Testing  Services,  Inc..  CompuChem 
Laboratories.  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subwdiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group) 

Laboraton,'  Corporation  of  America 
Holdings,  10788  Roselle  Street,  San 
Diego,  CA  92121,  (800)  882-7272. 
(Formeriy:  Poisonlab,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  1120  Stateline  Road  West, 
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Southaven.  MS  38671.  (866)  827- 
8042/(800)  233-6339.  (Formerly: 
LabCorp  Occupational  Testing 
Services,  Inc.,  MedExpress/National 
Laboratory  Center) 

Marshfieid  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfieid,  WI  54449.  (715) 
389-3734/(800) 331-3734 

MAXXAM  Analytics  Inc.*.  5540 
McAdam  Rd.,  Mississauga.  ON. 
Canada  L4Z  IPI.  (905)  890-2555, 
(Formerly:  NOVAMANN  (Ontario) 
Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology. 
3000  Arlington  Ave.,  Toledo,  OH 
43699,  (419)  383-5213 

MedTox  Laboratories,  Inc..  402  W. 
County  Rd.  D,  St.  Paul.  MN  55112. 
(651)  636-7466/(800)  832-3244 

MetroLab-Legacy  Laboratory  Services. 
1225  NE  2nd  Ave..  Portland.  OR 
97232.  (503)  413-5295/(800)  950- 
5295 

Minneapolis  Veterans  Affairs  Medical 
Center.  Forensic  Toxicology 
Laboratory.  1  Veterans  Drive, 
Minneapolis.  Minnesota  55417,  (612) 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakers  field,  CA 
93304,  (661)  322-4250/(800)  350- 
3515 

Northwest  Drug  Testing,  a  division  of 
NWT  Inc..  1141  E.  3900  South,  Sah 
Lake  City.  UT  84124.  (801)  293-2300/ 
(800)  322-3361.  (Formerly:  NWT  Drug 
Testing,  NorthWest  Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc., 
1705  Center  Street,  Deer  Park,  TX 
77536,  (713)  920-2559,  (Formerly: 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division;  UTMB 
Pathology-Toxicology  Laboratory) 

Oregon  Medical  Laboratories.  PO  Box 
972.  722  East  11th  Ave.,  Eugene.  OR 
97440-0972,  (541)  687-2134 

Pacific  Toxicology  Laboratories,  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  (818)  598-3110/(800)  328- 
6942,  (Formerly:  Centinela  Hospital 
Airport  Toxicology  Laboratory 

Pathology  Associates  Medical 
Laboratories,  110  West  Cliff  Drive, 
Spokane.  WA  99204.  (509)  755-8991/ 
(800) 541-7891x8991 

PharmChem  Laboratories.  Inc.,  4600  N. 
Beach,  Haltom  City,  TX  76137,  (817) 
605-5300,  (Formerly:  PharmChem 
Laboratories,  Inc.,  Texas  Division; 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St..  Overland  Park.  KS 
66210.  (913)  339-0372/(800)  821- 
3627 

Quest  Diagnostics  Incorporated.  3175 
Presidential  Dr..  Atlanta.  GA  30340, 
(770)  452-1590/(800)  729-6432. 


(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  (800) 
824-6152,  (Moved  ft-omthe  Dallas 
location  on  03/31/01;  Formerly: 
SmithKline  Beecham  Clinical 
Laboratories,  SmithKline  Bio-Science 
Laboratories) 

Quest  Diagnostics  Incorporated,  400 
Egypt  Rd..  Norristovirn.  PA  19403. 
(610)  631-4600/(877)  642-2216. 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories.  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated.  506  E. 
State  Pkwy..  Schaumburg,  IL  60173, 
(800)  669-6995/(847)  885-2010, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7600 
Tyrone  Ave.,  Van  Nuys,  CA  91405, 
(818)  989-2520/(800)  877-2520, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories) 

Scientific  Testing  Laboratories,  Inc.,  450 
Southlake  Blvd.,  Richmond,  VA 
23236,  (804)  378-9130 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  (505) 
727-6300/(800) 999-5227 

South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd..  South  Bend. 
IN  46601.  (574)  234-4176x276 

Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  (602) 
438-8507/(800) 279-0027 

Sparrow  Health  System.  Toxicology 
Testing  Center.  St.  Lawrence  Campus, 
1210  W.  Saginaw.  Lansing.  MI  48915, 
(517)  377-0520,  (Formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St.. 
Oklahoma  City.  OK  73101,  (405)  272- 
7052 

Sure-Test  Laboratories.  Inc..  2900  Broad 
Avenue.  Memphis,  Tennessee  38112, 
(901) 474-6028 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B.  Lower  Level.  Columbia,  MO 
65202,  (573)  882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
(305) 593-2260 

U.S.  Army  Forensic  Toxicology  Drug 
Testing  Laboratory.  2490  Wilson 
Street.  Fort  George  G.  Meade,  MD 
20755-5235,  (301)  677-3714 
The  following  laboratory  will  be 

voluntarily  withdrawing  from  the 

National  Laboratory  Certification 

Program  (NLCP)  effective  February  28. 

2003: 


DrugProof.  Divison  of  Dynacare.  543 
South  Hull  St..  Montgomery.  AL 
36103.  (888)  777-9497/(334)  241- 
0522.  (Formerly:  Alabama  Reference 
Laboratories,  Inc.) 

*  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12,  1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
U-ansferred  to  the  U.S.  DHHS,  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to 
be  qualified,  the  DHHS  will  recommend 
that  DOT  certify  the  laboratory  (Federal 
Register.  16  July  1996)  as  meeting  the 
minimum  standordo  of  the  "Mandatory 
Guidelines  for  Workplace  Drug  Testing" 
(59  FR,  9  June  1994,  Pages  29908- 
29931).  After  receiving  the  DOT 
certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in 
the  NLCP  certification  maintenance 
program. 

Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  03-5391  Filed  3-5-03;  8:45  am) 

BILUNG  CODE  4160-20-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  Drug  Testing 
Advisory  Board  to  be  held  in  March 
2003. 

A  portion  of  the  meeting  will  be  open 
and  will  include  a  Department  of  Health 
and  Human  Services  drug  testing 
program  update,  a  Department  of 
Transportation  drug  testing  program 
update,  a  discussion  of  performance 
testing  sample  results  for  alternative 
specimens,  and  a  discussion  of  the 
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proposed  guidelines  for  alternative 
specimen  testing  and  on-site  testing.  If 
anyone  needs  special  accommodations 
for  persons  with  disabilities,  please 
notify  the  Contact  Usted  below. 

The  meeting  will  include  an 
evaluation  of  sensitive  National 
Laboratory  Certification  Program  (NLCP) 
internal  operating  procedures  and 
program  development  issues.  Therefore, 
a  portion  of  the  meeting  will  be  closed 
to  the  public  as  determined  by  the 
SAMHSA  Administrator  in  accordance 
with  title  5  U.S.C.  552b(c)(9)(B)  and  5 
U.S.C.  App.  2,  section  10(d). 

A  roster  of  the  board  members  may  be 
obtained  fix)m:  Mrs.  Giselle  Hersh, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  n,  Suite  815, 
Rockville,  MD  20857,  Telephone:  (301) 
443-6014.  The  transcript  for  the  open 
session  will  be  available  on  the 
following  Web  site:  http:// 
workpIace.samhsa.gov.  Additional 
information  for  this  meeting  may  be 
obtained  by  contacting  the  individual 
listed  below. 

Committee  Name:  Center  for 
Substance  Abuse  Prevention,  Drug 
Testing  Advisory  Board. 

Meeting  Date:  March  11,  2003;  8:30 
a.m.-4:30  p.m.,  March  12,  2003;  8:30 
a.m.-noon. 

Place:  Residence  Inn  by  Marriott, 
7335  Wisconsin  Avenue,  Bethesda, 
Maryland  20814. 

Type:  Open:  March  11,  2003;  8:30 
a.m.-noon. 

C/osed:  March  11,  2003;  noon-4:30 
p.m. 

Closed:  March  12,  2003;  8:30  a.m.- 
noon. 

Contact:  Donna  M.  Bush,  Ph.D., 
Executive  Secretary,  telephone:  (301) 
443-6014,  and  FAX:  (301)  443-3031. 

Dated:  February  26,  2003. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  03-5201  Filed  3-5-03;  8:45  am) 

BUXJNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4529-N-04] 

Notice  of  Proposed  InfomtMlon 
Collection:  Comment  ReqdBSt;  Notice 
of  Application  for  Designation  as  a 
Single  Family  Foreclosure 
Commissioner 

AGENCY:  Office  of  the  General  Counsel, 

HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Ehie  Date:  May  5, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Patricia  A.  Wash,  Reports  Liaison 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  Room  10245,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Albright,  Assistant  General 
Counsel,  Single  Family  Mortgage 
Division,  Office  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  9240,  Washington,  DC  20410    , 
telephone  (202  708-0080)  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
ioformation  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

Tnis  notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 


proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quaUty, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
retponses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of 
Application  for  Designation  As  a  Single 
Family  Foreclosure  Commissioner  (SF 
Mortgage  Foreclosvue  Act  of  1994). 

OhfB  Control  Number,  if  applicable: 
2510-0012. 

Description  of  the  need  for  the 
information  and  proposed  use:  Under 
the  Single  Family  Mortgage  Foreclosure 
Act  of  1994,  HUD  may  exercise  a 
nonjudicial  Power  of  Sale  of  single 
family  HUD-held  mortgages  and  may 
appoint  Foreclosure  Commissioners  to 
do  this.  HUD  needs  the  notice  and 
resulting  applications  for  compliance 
with  the  Act's  requirements  that 
commissioners  be  qualified.  Most 
respondents  will  be  attorneys,  but 
anyone  may  apply. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  Business 
or  other  for-profit  and  individuals  or 
households. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  ' 


Numt>er  of  respondents 

Frequency  of  response 

Hours  per  response 

Total  burden  hours 

30 

1 

.5 

15 
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Status  of  the  proposed  information 
collection:  Reinstatement  of  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35,  as  amended. 

Dated:  February  28,  2003. 
Camille  Acevedo, 

Associate  General  Counsel. 

(FR  Doc.  03-5255  Filed  3-5-03;  8:45  am) 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-11] 

Notice  of  Submission  of  Proposed 
Informstion  Collection  to  0MB: 
Inventory  of  Housing  Units  Designated 
for  the  Elderly/Persons  With 
Disabilities 

agency:  Office  of  the  Chief  Information 

Officer.  HUD. 

Acnow:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  7, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
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this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0550)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail 

Wayne_Eddins@HUD.gov,  telephone 
(202)  708-2374.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 


affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepeire  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Inventory  of 
Housing  Units  Designated  for  the 
Elderly/Persons  with  Disabilities. 

OMB  Approval  Number:  2502-0550. 

Form  Numbers:  HUD-90059. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Owners  of  federally  assisted  multifamily 
housing  provide  data  with  respect  to  the 
number  of  apartments  in  buildings 
designated  for  occupancy  only  by 
elderly  families,  disabled  families  and 
apartments  with  special  features 
designed  to  acconunodate  disabled 
persons.  HUD  will  publish  an  annual 
inventory  of  this  information. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Frequency  of  Submission :  On 


occasion. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 
hours 


Reporting  txjrden 30,000 


0.5 


15.000 


Total  Estimated  Burden  Hours: 
15,000. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  February  27,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  03-5297  Filed  3-5-03;  8:45  am] 
MIXING  COOC  421 0-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4826-N-4)11 

Notice  of  Availability  of  Alternative 
Fuel  Vehicle  Reports 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 


ACTION:  Notice  of  availability  of  reports. 

SUMMARY:  Through  this  notice,  HUD  is 
making  available  on  its  website,  copies 
of  HUD*s  Alternative  Fuel  Vehicles 
reports  for  Fiscal  Years  1999,  2000,  and 
2001 ,  that  were  prepared  in  accordance 
with  the  Energy  Policy  Act  of  1992. 
FOR  FURTHER  INFORMATION  COWTACT: 
Robert  E.  Byrd,  Jr.,  Director,  Facilities 
Management  Division,  Office  of 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410,  at 
(202)  708-1955.  (This  is  not  a  toll-free 
niunber.)  Persons  with  hearing  or 
speech  impairments  may  access  these 
numbers  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  (This  is  a  toll-fr«e  number.) 
SUPPt-EMENTARY  INFORMATION:  The 
Energy  Policy  Act  (42  U.S.C.  13201  et 
seq.)  (the  Act)  establishes  a 
comprehensive  plan  to  achieve 


economic,  energy  and  environmental 
benefits  by  promoting  the  use  of 
alternative  fuels.  A  major  goal  of  the  Act 
is  to  have  the  federal  government 
exercise  leadership  in  the  use  of 
alternative  fuel  vehicles.  To  that  end, 
the  Act  established  alternative  fuel 
vehicle  purchasing  requirements  for  the 
federal  fleets  of  government  agencies, 
and  requires  federal  agencies  to  report 
on  their  compliance  with  the 
requirements  of  the  Act.  A  copy  of 
HUD's  Alternative  Fuel  Vehicle  reports 
can  be  obtained  via  the  World  Wide 
Web  at  http://www.hud.gov/offices/ 
adm/reports/admreports.cfm. 

Dated:  January  31,  2003. 
Vickera  B.  Meadows, 

Assistant  Secretary  for  Administration. 
(FR  Doc.  03-5296  Filed  3-5-03;  8:45  am] 

MLUNQ  OOOC  4210-01-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Coteau  Coal  Lease  Application 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  for  coal 

lease  application  and  notice  of  scoping. 

SUMMARY:  The  Coteau  Properties 
Company  applied  for  a  lease  of  Federal 
coal  reserves  at  the  Freedom  Mine, 
Mercer  County,  North  Dakota.  The 
Bureau  of  Land  Management  (BLM)  will 
analyze  the  proposed  action  in        , 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  At 
least  two  alternatives  will  be 
considered:  (a)  A  no-action  alternative 
in  which  federal  coal  reserves  would 
not  be  available  for  lease,  and  (b)  an 
alternative  in  which  all  or  portions  of 
the  federal  coal  reserves  would  be  made 
available  for  lease. 

After  an  initial  review,  BLM  has 
determined  that  an  environmental 
impact  statement  (EIS)  will  be  prepared 
to  disclose  effects  that  may  result  from 
strip  mining.  A  public  scoping  period 
will  be  held  to  allow  interested  parties 
to  submit  comments  or  information 
relevant  to  preparation  of  the  EIS. 
DATES:  Publication  of  this  notice  will 
initiate  the  public  scoping  comment 
process,  which  will  end  after  30  days. 
Comments  on  issues  may  be  submitted 
in  writing  to  BLM  at  the  address  listed 
below. 

Public  Participation:  A  goal  of  public 
involvement  is  to  identify  issues 
pertinent  to  the  proposal.  The  BLM 
invites  written  comments  and 
suggestions  on  this  action,  particularly 
in  terms  of  issues  and  development  of 
alternatives.  People  may  visit  with  BLM 
officials  at  any  time  during  the  analysis. 

ADDRESSES:  Please  send  comments, 
concerns  or  questions  to  Field  Office 
Manager,  North  Dakota  Field  Office, 
Bureau  of  Land  Management,  2933  3rd 
Avenue  West,  Dickinson,  ND  58601.  For 
further  information  and/ or  to  have  your 
name  added  to  our  mailing  list,  please 
write  to  the  address  above,  or  contact 
Lee  Jefferis  (701-227-7713),  or  Mary 
Ramsey  (701-227-7706)  by  telephone. 
SUPPLEMENTARY  INFORMATION:  On 
January  18,  2002,  The  Coteau  Properties 
Company  filed  an  application  with  BLM 
to  lease  5,  571  acres  of  Federal  coal  at 
the  following  locations: 

T.  144  N..  R.  88  W.,  5th  P.M. 

Sec.  2:  Lots  3,  4,  SV2NWV4 

Sec.  4:  Lots  1,  2,  SV2NEV4,  S'/!       - 

Sec.  6:  All 


Sec.  8:  NV2NE'/4,  SEV4NEV4,  NWV4, 
NV2SWV4 

T.  144  N.,  R  89  W.,  5th  P.M. 

Sec.  12:  EV2 

T.  145  N..  R.  88  W.,  5th  P.M. 

Sec.  4:  Lots  1,  2,  3,  4.  SV2NV2,  SEV4, 

SV2SWV4 
Sec.  10:  NV2 
Sec.  14:  All 
Sec.  22:  All 
Sec.  26:  NV2NEV4,  SWV4NEV4, 

NWV4SEV4,WV2 
Sec.  28:  EV2NEV4.  SWV4NEV4,  SE'ANW'A, 

SV2 
Sec.  34:  NV2NV2,  SEV4NEV4,  EV2SEV4, 

SWV4SEV4,  SW'A. 
The  tracts  include  an  estimated  90  million 
tons  of  recoverable  coal. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
will  be  a  cooperating  agency  in  the 
preparation  of  the  EIS.  If  Federal  lands 
are  leased,  they  must  be  incorporated 
into  the  existing  mine  plan  before 
Federal  coal  reserves  can  be  mined. 
OSM  is  responsible  for  recommending 
approval,  approval  with  conditions,  or 
disapproval  of  the  revised  mine  plan  to. 
the  Secretary  of  the  Interior. 

The  primary  issue  raised  during  our 
initial  review  of  the  application 
involves  American  Indian  Traditional/ 
Cultural  features.  Mining  will  result  in 
impacts  to  cultiu-al  resources.  Based  on 
cultural  resource  inventories,  200 
archeological  sites  with  1,700  stone 
features  have  been  identified.  Forty  of 
these  sites  have  been  determined 
eligible  for  listing  in  the  National 
Register  of  Historic  Places.  Native 
American  tribes  have  voiced  concerns 
about  the  ciunulative  effects  of  mining 
on  these  cultural  resources. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  inspection  at  the     - 
BLM  North  Dakota  Field  Office. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
review  or  from  disclosilre  imder  the 
Freedom  of  Information  Act,  you  must 
state  this  at  the  beginning  of  your 
written  conmient.  All  submissions  from 
organizations  or  businesses,  and  frt>m 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  vdll  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  February  28,  2803. 
Douglas  Burger, 
Field  Manager. 
(FR  Doc.  03-5251  Filed  3-5-03;  8;45  am) 

BILUNG  CODE  4310-<$-P 


7 

INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-489] 

Certain  Sildenafil  or  Any 
Pharmaceutically  Acceptable  Salt 
Thereof,  Such  as  Sildenafil  Citrate,  and 
Products  Containing  Same;  Notice  of 
Investigation 

agency:  U.S.  International  Trade 
Commission. 

action:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

r ■ — ■_ 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
January  29,  2003  imder  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Pfizer,  hic.  of 
New  York,  New  York.  A  supplement  to 
the  complaint  was  filed  on  February  27, 
2003.  The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  sildenafil  or  any 
pharmaceutically  acceptable  salt 
thereof,  such  as  sildenafil  citrate,  and 
products  containing  same  by  reason  of 
infringement  of  claims  1-5  of  U.S. 
Patent  No.  5,250.534.  The  complaint 
further  alleges  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  a^er  the  investigation,  issue  a 
permanent  general  exclusion  order  and 
permanent  cease  and  desist  orders. 

ADDRESSES:  The  comjplaint,  except  for 
any  confidential  information  contained 
•therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Conunission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  S.  Fusco,  Esq.,  Office  of  Unfair 
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Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 

2571. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2002). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
February  27.  2003.  ordered  that— 

(1)  Pursuant  to  subsection  (h)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  sildenafil  or  any 
pharmaceutically  acceptable  salt 
thereof,  such  as  sildenafil  citrate,  or 
products  containing  same  by  reason  of 
infringement  of  claim  1,  2.  3.  4,  or  5  of 
U.S.  Patent  No.  5,250.534,  and  whether 
an  industry  in  the  United  States  exists 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is:  Pfizer,  Inc., 
235  East  42nd  Street,  New  York,  New 
York  10017. 

(b)  The  respondents  are  the  following 
companies  upon  which  the  complaint  is 
to  be  served: 

Planet  Pharmacy,  13.5  Miles  Northern 

Highway,  Burrell  Boom  Cutoff, 

Ladyville,  Belize 
LTMC,  Ltd.,  Tumkin  9,  Tel  Aviv,  Israel 

99999 
Investment  and  Future  Development 

Corp.  SA.  Calle  Las  Acacias.  Regina. 

Diriamba,  Nicaragua 
Aleppo  Pharmaceutical  Industries, 

Baron  Street,  P.O.  Box  517,  Aleppo, 

Syria 
Biovea,  56  Gloucester  Road,  Suite  524, 

Kensington,  London  SW7  4UB, 

England 
#1  Aabaaca  Viagra  LLC,  350  South 

Center,  Reno.  NV  99502 
Ezee  Soulnature  Healthcare  Pvt.  Ltd.,  J- 

195  Saket.  New  Delhi  110017.  India 
Zhejiang  Medicines  &  Health  Products 

Iinport  &  Export  Co.  Ltd..  ZMC 

Building.  101-2  N.  Zhongsan  Road, 

Hangzhou,  310003,  China 
Jiangxi  Jilin  Chemical  Corp.  Ltd.,  Jingxi 

Dingfen  Street  346  fl.,  Nanchang, 

Fujian  2564892,  China 
Tianjin  Shuaike  Chemical  Co.  Ltd.,  PO 

Box  4618,  Yangliuqing.  Xiqing 

District,  Tianjin  300380.  China    . 


Lianyungang  Foreign  Trade  Corp., 
Foreign  Trade  Bldg.,  No.  9  East  Hailan 
Rd.,  Xinpu,  Lianyungang,  Jiangsu, 
China 

Sino  Health  Care  Company  of  Sichuan, 
2-5#  10th  Building.  Qingyang  Dong  1 
lu.,  Chengdu,  Sichuan  610072,  China 

China  Jingsu  International,  37  Hua  Qiao 
Road,  Nanjing  210029,  China 

Yiho  Export  &  Import  Co.  Ltd.,  Nanjing 
Office.  Rm.  302.  No.  43-1  Qingliang 
Xincum,  Nanjing,  210029,  China , 

EBC  Corporation,  701  Renner  Road, 
Wilmington,  DE  19810 

(c)  Thomas  S.  Fusco,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street,  SW., 
Room  401-E,  Washington,  DC  20436, 
who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Charles  E.  Bullock  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a).  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemied  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  March  3,  2003. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott. 

Secretary  to  the  Commission. 

IFR  Doc.  03-5332  Filed  3-5-03;  8:45  ahi) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  00-12] 

Jeffrey  Martin  Ford,  D.D.S.  Grant  of 
Restricted  Registration 

On  October  29,  1999,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Jeffrey  Martin  Ford, 
D.D.S.  (Respondent),  proposing  to  deny 
his  application  for  a  DEA  Certificate  of 
Registration  pursuant  to  21  U.S.C.  823(f) 
and  824(a). 

By  letter  dated  November  22,  1999, 
the  Respondent  requested  a  hearing  on 
the  issues  raised  by  the  Order  to  Show 
Cause.  Following  prehearing 
procedures,  a  hearing  was  held  on  June 
15,  2000,  in  Boston.  Massachusetts.  At 
the  hearing,  the  Government  called  two 
witnesses  to  testify  and  the  Respondent 
testified  on  his  behalf.  Both  parties  also 
introduced  documentary  evidence.  After 
the  hearing,  both  parties  submitted 
proposed  findings  of  fact,  conclusions  of 
law.  and  argument.  On  February  6, 
2001 ,  Administrative  Law  Judge  Mary 
Ellen  Bittner  (Judge  Bittner)  issued  her 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision,  recommending  that 
Respondent's  application  for 
registration  be  granted  subject  to  various 
conditions.  Neither  party  filed 
exceptions  to  Judge  Bittner's  opinion, 
and  on  March  6,  2001,  Judge  Bittner 
transmitted  the  record  of  these 
proceedings  to  the  then-Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  findl  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts  in  full  the 
recommended  rulings  of  fact, 
conclusions  of  law  and  decision  of  the 
Administrative  Law  Judge.  His  adoption 
is  in  no  manner  diminished  by  any 
recitation  of  facts,  issues,  or  conclusions 
herein,  or  of  any  failure  to  mention  a 
matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
the  Respondent  graduated  from 
dentistry  school  in  1972,  and  following 
24-month  residency  in  orthodontics  at 
Case  Western  Reserve  University  School 
of  Dentistry,  he  established  an 
orthodontic  practice  in  Boston 
Massachusetts  in  1974.  In  1983,  the 
Respondent  relocated  to  Phoenix, 
Arizona,  where  he  became  licensed  to 
practice  dentistry,  and  then  established 
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a  solo  practice  in  Tempe,  Arizona  the 
following  year. 

On  May  13, 1986,  an  Arizona  State 
trooper  stopped  the  Respondent's 
vehicle  when  he  was  apparently 
observed  operating  an  automobile  in  an 
erratic  fashion.Upon  a  search  of  the 
vehicle,  the  state  trooper  discovered 
what  laboratory  tests  later  revealed  as 
1 .6  grains  of  cocaine  and  various 
marijuana  cigarettes.  The  Respondent 
was  arrested  and  charged  with 
possession  of  a  narcotic  drug.  On  cross- 
examination  during  the  hearing,  the 
Respondent  testified  that  the  Arizona 
trooper  was  not  justified  in  making  the 
initial  traffic  stop  of  his  vehicle,  and 
made  up  a  reason  for  stopping  him. 

On  January  23, 1987,  the  Respondent 
pled  guilty  to  solicitation  to  possess  a 
narcotic  drug,  a  class  6  imdesignated 
felony  offense  imder  Arizona  law. 
During  the  administrative  hearing,  the 
Respondent  acknowledged  that  the 
cocaine  was  his,  and  that  the  drug  was 
for  his  personal  use.  The  Respondent 
further  testified  that  he  regretted  the 
incident,  and  admitted  that  he 
squandered  his  opporttmities  in.Ariz6na 
"due  to  [his]  own  stupidity  with  drugs." 

The  Government  introduced  a  copy  of 
a  Presentence  Investigation  Report 
(PSIR).  The  PSIR  was  compiled  in 
conjunction  with  the  Arizona  criminal 
proceeding,  to  assist  the  state  court 
judge  in  sentencing  the  Respondent 
following  his  conviction  for  possession 
of  a  narcotic  drug.  The  PSIR  revealed 
that  the  Respondent  had  used 
marijuana,  LSD,  mescaline  and  cocaine 
prior  to  the  arrest  that  led  to  his 
conviction.  The  Respondent  was  also 
quoted  in  the  PSIR  as  commenting  that 
his  sentence  should  be  a  "slap  on  the 
wrist"  and  that  he  should  be  sent  back 
to  work. 

At  the  hearing,  the  Respondent 
testified  that  he  did  not  use  cocaine 
until  after  his  May  1986  arrest  in 
Arizona.  However,  when  confronted 
with  his  PSIR  statement  about  his  past 
drug  use,  he  admitted  that  he  used 
cocaine  three  or  four  times,  but  had  not 
developed  a  "taste"  for  it  until  after  his 
May  1986  arrest. 

On  February  1^,  1987,  the  Respondent 
was  sentenced  to  three  years  probation 
and  100  hours  of  community  service, 
however  that  sentence  was  modified  in 
Jime  1987  to  allow  the  Respondent  to 
pay  a  fine.  The  Respondent 
subsequently  petitioned  the  court  to 
modify  the  terms  and  conditions  of  his 
probation,  and  his  probation  was 
terminated.  The  court  also  designated 
the  charged  offense  as  a  misdemeanor. 
The  Respondent  testified  during  the 
hearing,  however,  that  following  his 
release  from  probation,  his  application 


for  reinstatement  of  his  dental  Ucense 
was  denied. 

On  March  16, 1987,  the  Arizona  State 
Board  of  Dental  Examiners  (Arizona 
Dental  Board)  sunmiarily  suspended  the 
Respondent's  dental  license  in  that 
state,  based  upon  his  criminal 
conviction.  On  that  same  day,  the 
Respondent  provided  a  urine  sample  to 
the  Arizona  Board,  which  tested 
positive  for  cocaine.  The  Respondent 
did  not  deny  the  use  of  cocaine,  and 
subsequently  entered  the  St.  Luke's 
Substance  Abuse  Program.  On  June  17, 

1987,  the  Arizona  Dental  Board  revoked 
the  Respondent's  dental  license  on 
grounds  that  he  continued  to  practice 
dentistry  notwithstanding  the 
suspension  of  his  license  and  had  tested 
positive  for  cocaine  on  March  16, 1987. 

On  September  23,  1987,  the 
Respondent  was  notified  by  the  DEA 
Phoenix  office  that  his  DEA  Certificate 
of  Registration  was  subject  to  revocation 
because  of  the  revocation  of  his  state 
dental  license,  and  because  he  lacked 
state  authorization  to  handle  controlled 
substances.  As  a  result,  on  February  10, 

1988,  the  Respondent  sturendered  his 
previous  DEA  Certificate  of  Registrationi. 

In  or  aroimd  January  1990,  the 
Respondent  relocated  to  Fall  River» 
Massachusetts  where  he  worked 
temporarily  in  a  dental  clinic,  before 
purchasing  a  dental  practice  in 
Springfield  and  renting  a  house  in 
South  Hadley  in  September  of  that  year. 
At  that  time,  the  Respondent  resimied 
his  use  of  cocaine,  and  in  March  1991, 
he  resumed  using  marijuana. 

In  February  1991,  the  United  States 
Postal  Service  became  aware  that  the 
Respondent  had  purchased  $18,000  in 
money  orders,  and  sent  them  via 
Express  Mail  to  an  individual  by  the 
name  of  Marty  Shatz  (Mr.  Shatz)  in 
Scottsdale,  Arizona.  On  March  1, 1991, 
an  Express  Mail  package  weighing  5 
ounces  was  mailed  from  Los  Angeles, 
Cahfomia  to  the  Respondent  at  his 
residence  in  South  Hadley.  The  U.S. 
Postal  Service  believed  that  the  package 
contained  controlled  substances,  and  on 
July  24, 1991,  requested  and  obtained  a 
search  warrant  to  inspect  the  contents  of 
the  package.  The  package  was  later 
opened  and  its  contents  tested  positive 
for  methamphetamine.  The  padiage  was 
then  retimied  to  the  mail  stream,  and 
the  post  office  notified  the  Respondent 
that  it  has.arrived.  The  Respondent, 
under  the  stirveillance  of  law 
enforcement  officers,  was  observed 
picking  up  the  package  and  returning  to 
this  home  with  it. 

The  Respondent  was  subsequently 
arrested  by  United  States  Postal 
Inspectors  outside  of  his  home.  At  the 
time  of  his  arrest,  the  Respondent 


requested  permission  to  re-enter  his 
home.  When  the  Respondent  was 
accompanied  into  his  home,  arresting 
officers  observed  $13,000  in  cash  in  the 
Respondent's  bedroom,  and  a  marijuana 
growing  operation.  The  Respondent  also 
repUed  in  the  negative  when  asked 
whether  there  were  any  weapons  in  his 
home. 

During  the  subsequent  execution  of  a 
search  warrant  at  the  Respondent's 
home,  U.S.  Postal  Inspectors  located 
growing  marijuana  plants,  packaged 
marijuana,  items  used  to  cultivate 
marijuana  SHch  as  an  electronic  scale 
and  a  timer,  and  several  postal  receipts, 
for  Express  Mail  packages  from  the 
Respondent  to  Arizona.  The  search  also 
revealed  a  loaded  .357  Magnimi 
handgtm  and  two  loaded  speed  loaders 
in  a  bedroom  closet. 

The  Respondent  testified  during  the 
hearing  that  he  received  four  packages 
of  cocaine  through  the  mail  from  Mr. 
Shatz,  a  long  time  acquaintance.  The 
Respondent  testified  that  Mr.  Shatz 
acted  as  a  broker,  and  that  other  money 
orders  sent  by  the  Respondent  to  Mr. 
Shatz  were  loans  to  allow  the  latter  to 
purchase  cocaine  for  himself.  The 
Respondent  also  testified  that  he  ended 
his  relationship  with  Mr.  Shatz  after  his 
1991  arrest,  and  has  not  spoken  to  Mr. 
Shatz  since  the  end  of  that  year.  The 
Respondent  further  testified  that  while 
in  Arizona  in  the  sim^ner  of  1983,  he 
piurchased  as  part  of  a  self-defense 
course  the  .357  Magnum  handgtm  that 
was  subsequently  found  during  the 
search  of  his  home  in  Massachusetts. 
Nevertheless,  the  record  in  this 
proceeding  demonstrated,  and  the 
Deputy  Administrator  finds,  that  the 
Respondent  did  not  comply  with  the 
requirement  under  Massachusetts 's  law 
that  a  firearm  be  registered  with  the 
state. 

On  February  13, 1992,  the  Respondent 
was  indicted  in  the  United  States 
District  Court  for  the  District  of 
Massachusetts  on  four  felony  counts: 
Conspiracy  to  possess  with  intent  to 
distribute  cocaine,  in  violation  of  21 
U.S.C.  846;  possession  with  intent  to 
distribute  cocaine  and  possession  with 
intent  to  distribute  marijuana,  in 
violation  of  21  U.S.C.  841(a)(1);  andiise 
of  the  mail  to  facilitate  a  narcotics 
transaction,  aiding  and  abetting,  in 
violation  of  21  U.S.C.  843  and  18  U.S.C. 
2. 

Following  a  jury  trial,  the  Respondent 
was  foimd  guilty  on  all  four  counts.  On 
June  14, 1993,  the  Respondent  was 
sentenced  to  51  months  imprisonment 
and  three  years  probation  fbllowing  his 
release.  On  November  30,  1995,  the 
sentence  was  reduced  to  a  term  of  39 
months  due  to  retroactive  changes  to  the 
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sentencing  guidelines  for  the  offenses 
which  the  Respondent  was  convicted. 

The  Respondent  subsequently 
appealed  his  convictions  to  the  United 
States  Court  of  Appeals  for  the  First 
Circuit.  The  Respondent  alleged  in  his 
appeal  that  the  district  court  erred  in 
denying  a  motion  to  suppress  evidence 
seized  during  a  warrantless  search,  that 
the  district  court  erred  in  admitting  into 
evidence  a  book  entitled  The  Secrets  of 
Methamphetamine  Manufacture,  and 
that  there  was  insufficient  evidence  to 
support  the  conviction  of  possession  of 
cocaine  with  intent  to  distribute  since 
the  drug  was  for  his  personal  use.  The 
Court  of  Appeals  rejected  each  of  the 
above  arguments,  and  the  Respondent's 
convictions  were  affirmed. 

On  July  17,  1992,  the  Respondent 
entered  into  a  consent  agreement  with 
the  Commonwealth  of  Massachusetts, 
Board  of  Registration  in  Dentistry 
(Massachusetts  Dental  Board),  which 
placed  his  state  dental  license  on 
probation  for  five  years.  The 
Respondent  however  voluntarily 
surrendered  his  dental  license  on 
January  14,  1993.  while  he  Was 
incarcerated.  Based  on  the  surrender  of 
his  dental  license,  the  Massachusetts 
Department  of  Public  Health,  Division 
of  Food  and  Drug  revoked  the 
Respondent's  state  controlled  substance 
registration  on  April  26,  1993. 

The  record  before  the  Deputy 
Administrator  further  reveals  that 
shortly  after  his  July  24, 1991,  arrest,  the 
Respondent  began  attending  the 
Cosnold  Drug  Rehabilitation  Treatment 
Centerin  Falmouth,  Massachusetts, 
where  he  spent  approximately  300 
hours  in  group  and  individuals  therapy 
and  counseling  over  a  two  year  period. 
In  addition,  during  approximately  nine 
of  the  39  months  the  Respondent  spent 
incarcerated  at  the  Allenwood  Federal 
Prison  Camp,  he  participated  in  and 
graduated  from  the  residential  treatment 
program  there.  The  Respondent  testified 
that  while  at  the  Allenwood  facility,  he 
as  well  as  the  other  inmates  were 
exposed  to  comprehensive  "twenty-four 
hour  a  day"  drug  treatment  program. 

The  Respondent  then  spent  time  at  a- 
halfway  house  in  Boston,  and  in  May 
1996,  he  began  a  three-year  period  of 
probation.  The  Respondent  testified  that 
from  the  date  of  his  arrest  in  July  1991 
until  his  release  from  probation  in  May 
1999,  he  was  randomly  drug  tested 
"close  to  a  hundred  times"  and  never 
tested  positive  for  drug  use. 

In  1996,  the  Respondent  requested  the 
reinstatement  of  his  Massachusetts 
dental  license.  In  response  to  his 
request,  the  Massachusetts  Dental  Board 
required  that  the  Respondent  attend 
remedial  education  courses  at  one  of  the 


dental  schools  in  Boston,  and  pass  the 
Northeast  Regional  Dental  Examination. 
The  Respondent  satisfied  these 
requirements.  As  a  result,  the 
Massachusetts  Dental  Board  reinstated 
the  Respondent's  dental  license  on  a 
probationary  basis  pursuant  to  a 
December  3,  1997,  consent  agreement. 
The  consent  agreement  required  that  the 
Respondent  attend  Massachusetts 
Dental  Society  Committee  on  Drug  and 
Alcohol  Dependency  (C-DAD)  meetings 
twice  a  month,  undergp  random 
urinalysis,  and  refrain  from  the  use  of 
alcohol  or  drugs  of  any  kind,  except 
those  prescribed  for  a  legitimate  medical 
or  dental  purpose.  The  Respondent 
attended  the  required  C-DAD  meetings, 
and  also  attended  on  a  monthly  basis 
the  non-mandator>'  meetings  of  C-DAD 
since  the  summer  of  1999.  On 
November  12,  1998,  the  Respondent  was 
issued  a  Massachusetts  Controlled 
Substance  Registration,  which  was 
current  as  of  the  date  of  the 
administrative  hearing. 

In  October  1999,  the  Respondent 
successfully  completed  the  board- 
imposed  probationary  period.  A 
December  8,  1999,  letter  from  the 
chairman  of  the  Massachusetts  Dental 
Board,  which  was  admitted  as  evidence 
during  the  hearing,  revealed  that  the 
Respondent  remained  in  full 
compliance  with  the  terms  of  the 
consent  agreement.  In  a  separate  letter 
dated  March  22.  1999.  the  Dental  Board 
chairman  advised  that  no  complaints 
had  ever  been  filed  against  the 
Respondent  regarding  dental  treatment 
or  his  relationship  with  his  patients. 
The  letter  further  revealed  that  the 
Respondent  had  passed  the  Northeast 
Regional  Dental  Exam  with  an 
outstanding  score  and  had  served  as  a 
mentor  to  young  dental  students  who 
were  preparing  for  the  exam. 

The  Deputy  Administrator  also  finds 
that  in  January  1998,  the  Respondent 
began  part-time  work  in  an  orthodontic 
practice  in  Marshfield,  Massachusetts, 
where  he  assumed  the  responsibility  for 
treating  approximately  55  orthodontic 
patients.  The  Respondent  was  employed 
in  this  capacity  as  of  the  hearing  date. 
From  November  1998  to  March  2000, 
the  Respondent  was  employed  full-time 
at  the  Health  First  Clinic  in  Fall  River. 
Massachusetts,  where  his  primary 
responsibilities  included  general 
dentistry,  oral  surgery  and  urgent  care. 
The  Respondent  presented  written 
testimony  from  several  of  his  colleagues 
who  attested  to  his  high  degree  of 
competence  and  care  in  the  field  of 
dentistry,  as  well  as  a  favorable  letter 
fi-om  one  of  his  patients. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 


application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that 
granting  the  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered  in 
determining  the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  state  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  T.  Schwartz.  Jr..  M.D.,  54  FR 
16422  (1989). 

As  to  factor  one.  the  Deputy 
Administrator  finds  that  the 
Massachusetts  Dental  Board  has  fully 
reinstated  the  Respondent's  dental 
license  with  no  restrictions,  and  the 
Commonwealth  of  Massachusetts  has 
also  issued  Respondent  a  controlled 
substance  registration.  As  noted  by 
Judge  Bittner.  the  chairman  of  the 
Massachusetts  Dental  Bo^d  has  advised 
that  that  body  supports  the 
Respondent's  application  for  a  DEA 
registration.  The  Deputy  Administrator 
.  agrees  with  Judge  Bittner's  finding  that 
while  Respondent's  licensures  to 
practice  dentistry  and  to  handle 
controlled  substances  in  Massachusetts 
are  not  determinative  in  this 
proceeding,  the  positive 
recommendation  of  the  Massachusetts 
Dental  Board,  and  the  reinstatement  of 
his  state  controlled  substance 
registration  weigh  in  favor  of  granting 
the  Respondent's  application. 

As  to  factors  two  and  four. 
Respondent's  experience  in  handling 
controlled  substances  and  his 
compliance  with  applicable  controlled 
substance  laws,  are  clearly  relevant  in 
determining  the  public  interest  in  this 
matter.  While  there  is  no  contention  that 
Respondent  has  ever  inappropriately 
prescribed,  administered,  or  otherwise 
dispensed  controlled  substances  to  any 
patient.  Respondent  admitted  that  he 
purchased  and/or  used  cocaine, 
marijuana,  LSD  and  mescaline.  The 
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Respondent  was  also  arrested  while  in 
possession  of  marijuana  in  May  1986 
and  on  June  17,  1987,  he  tested  positive 
for  cocaine  pursuant  to  an  Arizona 
Dental  Board  Drug  test.  In  addition,  the 
Respondent  testified  that  he  procured  a 
small  amount  of  cocaine  for  his  wife 
while  living  in  Arizona,  and  admitted  to 
sharing  home  grown  marijuana  with  his 
girlfriend  while  living  in  South  Hadley, 
Massachusetts.  Therefore,  the 
government  has  established  that  factors 
two  and  four  should  be  weighed  in  favor 
of  a  finding  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest. 

As  to  factor  three,  Respondent's 
conviction  under  Federal  or  State  laws 
relating  to  controlled  substances,  it  is 
undisputed  that  Respondent  pled  guilty 
in  1986  to  solicitation  to  possess  a 
narcotic  drug  in  Arizona,  and  was 
convicted  in  1993  of  the  felonies  of 
conspiracy  to  possess  with  intent  to 
distribute  cocaine,  possession  with 
intent  to  distribute  cocaine  and 
marijuana,  and  the  use  of  mail  to 
facilitate  a  narcotics  transaction  in 
Massachusetts. 

With  respect  to  favor  five,  other 
conduct  that  may  threaten  the  public 
health  and  safety;  the  Deputy 
Administrator  share  the  concern  of  the 
government  regarding  the  Respondent's 
inconsistent  and  evasive  testimony 
during  the  administrative  hearing.  The 
Deputy  Administrator  further  shares  the 
concerns  of  Judge  Bittner  and  the 
government  regarding  the  Respondent's 
apparent  lack  of  respect  for  laws 
regulating  the  use  of  controlled 
substances,  as  reflected  by  his 
comments  to  a  probation  officer  in 
Arizona  that  he  deserved  "no  more  than 
a  slap  on  the  wrist"  and  his  insistent 
that  "sharing"  controlled  substances 
does  not  constitute  "distribution." 

Despite  the  Deputy  Administrator's 
finding  regarding  evasive  and 
inconsistent  testimony  by  the 
Respondent,  and  in  particular  his 
testimony  during  cross-examination  by 
government  counsel,  in  fairness  to  the 
Respondent,  several  of  the  topics  that  he 
was  asked  about  covered  statements 
made,  and  events  that  occurred  more 
than  ten  years  prior  to  testimony  at  the 
hearing  (i.e.,  the  circumstances 
involving  his  1986  arrest  in  Arizona, 
statements  attributed  to  him  in  the  1987 
Presentence  Investigative  Report,  etc.). 
While  this  finding  does  not  necessarily 
mitigate  the  Respondent's  apparent  lack 
of  candor,  the  passage  of  time  between 
some  of  the  events  in  question  and  the 
Respondent's  testimony  at  the  hearing 
regarding  these  events  should  be  given 
some  consideration  when  assessing  the 
depth  and  clarity  of  his  responses. 


The  Deputy  Administrator  is 
concerned  with  the  Respondent's  fairly 
extensive  history  of  substance  abuse.  As 
noted  above,  the  Respondent  has  used 
on  various  occasions,  marijuana.  LSD, 
mescaline  and  cocaine.  He  not  only 
used  drugs  in  an  illicit  fashion,  but  afso 
shared  them  with  friends  and  at  least 
one  family  member. 

The  Deputy  Administrator  also  finds 
disturbing  the  Respondent's 
maintenance  of  an  unregistered  firearm 
in  his  home  in  violation  of 
Massachusetts  law,  his  use  of  the  United 
States  mail  service  to  facilitate  drug 
transactions,  and  the  fact  that  he 
provided  money  to  Mr.  Shatz  so  the 
latter  could  purchase  cocaine.  In 
addition,  the  Deputy  Administrator  is 
perplexed  by  the  Respondent's  apparent 
willingness  to  accept  responsibility  for 
past  actions  on  the  one  hand  (i.e.,  his 
statement  in  the  PSIR  that  he  learned 
"the  biggest  lesson  of  his  life"  following 
his  1986  conviction),  and  his  seeming 
refusal  to  acknowledge  wrong  doing  in 
■other  respects  (i.e.,  asserting  dming  the 
hearing  that  an  Arizona  law 
enforcement  officer  lied  about  the  basis 
for  a  traffic  stop  which  led  to  the 
Respondent's  arrest).  » 

The  Deputy  Administrator  also  shares 
the  concern  of  the  Administrative  Law 
Judge  and  the  government  that  the 
Respondent  has  apparently  failed  to 
learn  from  the  negative  experiences 
surrounding  his  drug  use.  This  apparent 
failure  was  reflected  by  the  respondent's 
continued  use  of  drugs  following  his 
1986  arrest,  as  well  as  upon  his  return 
to  Massachusetts.  Therefore,  the  Deputy 
Administrator  finds  that  the  government 
has  presented  a  prima  facie  case  for  the 
denial  of  the  Respondent's  application 
for  registration. 

Having  concluded  that  there  is  a 
lawful  basis  upon  which  to  deny  the 
Respondent's  application,  the  question 
remains  as  to  whether  the  Deputy 
Administrator  should,  in  the  exercise  of 
his  discretion,  grant  or  deny  the 
application.  Ray  Roya.  46  FR  45842 
(1981).  Like  Judge  Bitter,  the  Deputy 
Administrator  concludes  that  it  would 
be  in  the  public  interest  to  deny  the 
Respondent's  pending  application. 

Tne  Deputy  Administrator  also  agrees 
with  Judge  Bittner's  finding  that  the 
Respondent  is  now  prepared  to  comply 
with  laws  regulating  the  use  of 
controlled  substances.  The  Respondent 
begin  attending  drug  rehabilitation 
following  his  July  24. 1991,  arrest,  and 
has  not  abused'  controlled  substances 
since  that  time,  the  Respondent  satisfied 
all  of  the  conditions  for  reinstatement  of 
his  Massachusetts  dental  license, 
including  his  participation  in  C-DAD 
meetings;  on  November  12, 1998,  the 


Respondent  was  issued  a  Massachusetts 
Controlled  Substance  Registration, 
which  was  current  as  of  the  date  of  the 
administrative  hearing;  and,  the 
Respondent  presented  letters  of  support 
from  practitioners,  colleagues  and  a 
patient  attesting  to  his  professionalism, 
and  recommending  that  his  DEA 
application  be  granted. 

However,  given  the  Deputy 
Administrator's  concerns  about  the 
Respondent's  past  mishandling  of 
controlled  substances,  a  restricted 
registration  is  warranted.  This  will 
allow  the  Respondent  to  demonstrate 
that  he  can  responsibly  handle 
controlled  substances.  Accordingly,  the 
Deputy  Administrator  adopts  the 
following  restrictions  upon  the 
Respondent's  DEA  registration  as 
recommended  by  Judge  Bittner: 

1.  Respondent's  controlled  substance 
handling  authority  shall  be  limited  to 
the  administering  of  controlled 
substances  in  his  office  and  the  waiting 
of  prescriptions  only; 

2.  Respondent  shall  not  possess  or 
store  any  controlled  substance  in  his 
home  except  by  prescribed  pursuant  to 
paragraph  three  below,  and  shall  not 
dispense,  other  than  by  prescribing  or 
administering,  any  controlled 
substances  from  his  office; 

3.  Respondent  shall  not  write  any 
prescription  for  himself,  and  shall  not 
obtain  or  possess  for  his  use  any 
controlled  substance  except  upon  the 
written  prescription  of  another  licensed 
medical  professioneil.  In  the  event  that 
another  licensed  medical  professional 
prescribes  a  controlled  substance  for 
Respondent,  Respondent  shall 
immediately  notify  the  Special  Agent  in 
Charge  of  the  DEA's  nearest  office,  or 
his  designee;  (a)  that  he  plans  to  obtain 
a  specified  controlled  substemce  for  his 
personal  use.  and  (b)  the  reasons  the 
controlled  substance  is  being 
prescribed; 

4.  For  at  least  two  years  from  the  date 
of  the  enticy  of  a  final  order  in  this 
proceeding.  Respondent  shall  continue  - 
to  submit  to  random  drug  testing  under 
the  auspices  of  the  Massachusetts 
Qental  Board,  or  of  the  appropriate  state 
dental  board  in  another  state  where  he 
practices;  he  shall  continue  to 
participate  in  Committee  on  Drug  and 
Alcohol  Dependency  (C-DAD)  meetings 
if  he  remains  in  Massachusetts;  and  he 
shall  submit  to  the  Special  Agent  in 
Charge  of  the  DEA's  nearest  office  or  his 
designee  every  calendar  quarter  a  log 
listing  all  the  controlled  substances 
Respondent  has  prescribed  or 
administered  during  the  previous 
quarter. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
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Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFR  0.100(b).  hereby  orders  that 
the  application  for  DEA  Certificate  of 
Registration  submitted  by  Jeffrey  Martin 
Ford,  D.D.S.  be,  and  it  hereby  is, 
granted,  subject  to  the  above  described 
restrictions.  This  order  is  effective  April 
7.  2003. 

Dated:  February  24,  2003. 
|ohn  B.  Brown  III. 

Deputy  Administrator.  i 

|FR  Doc.  03-5279  Filed  3-5-03;  8:45  am) 
BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

February  25,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information' collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.'S.C.  chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  (202)  693-4129  or  e-Mail:  King- 
DcuTin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  MSHA. 
Office  of  Management  and  Budget. 
Room  10235,  Washington.  DC  20503 
((202)  395-7316).  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Notification  of  Commencement 
of  Operations  and  Closing  of  Mines. 

OMB  Number:  1219-0092. 

Frequency:  On  occasion. 

Type  of  Response:  Reporting. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2,300. 

Annual  Responses:  2.300. 

Average  Response  Time:  3  minutes  by 
telephone  or  30  minutes  for  a  written 
response. 

Total  Burden  Hours:  259  hours. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  (operating/maintaining 
systems  or  purchasing  services):  $1,445. 

Description:  Under  30  CFR  56.1000 
and  57.1000.  operators  of  metal  and 
nonmetal  mines  must  notify  the  MSHA 
when  the  operation  of  a  mine  will 
commence  or  when  a  mine  is  closed. 
These  notifications  help  MSHA 
effectively  plan  mine  inspections. 

Ira  L.  MillA 

Departmental  Clearance  Officer. 

(FR  Doc.  03-5272  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  4S1(M3-« 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biu-den. 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impatt  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Employment  Administration  is 
soliciting  comments  concerning  the 
proposed  extension  with  change  of  the 


Standard  Job  Corps  Center  Request  for 
Proposal  and  Related  Contracting 
Information  Reporting  Requirements.  A 
copy  of  the  proposed  information 
request  (ICR)  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
May  5.  2003. 

ADDRESSES:  Renee  Evans.  Office  of  Job 
Corps,  200  Constitution  Avenue.  Room 
N-4464,  Washington.  DC  20210.  E-mail 
address:  raevans@doleta.gov:  Telephone 
number:  (202)  693-3091  (This  is  not  a 
toll-free  number);  Fax  number:  (202) 
693-2767. 

SUPPLEMENTARY  INFORMATION:  I. 
Background:  The  Job  Corps  is  an 
intensive,  residentied  training  program 
for  economically  challenged  young 
people  aged  16  to  24  who  are  out  of 
school  and  out  of  work.  Job  Corps  is 
authorized  by  Title  I.  Subtitle  C,  of  the 
Workforce  Investment  Act  (WIA)  of 
1998.  WIA  provides  that  up  to  20 
percent  of  the  individuals  enrolled  in 
the  Job  Corps  may  be  nonresidential 
participants.  The  program  is  principally 
carried  out  through  a  nationwide 
network  of  118  Job  Corps  centers.  The 
centers  are  located  at  facilities  either 
owned  or  leased  by  the  Federal 
Government.  The  Department  has  a 
direct  role  in  the  operation  of  Job  Corps, 
and  does  not  serve  as  a  pass-through 
agency  for  this  program.  It  is  the 
Department's  responsibility  to  establish 
Job  Corps  centers  and  to  select  operators 
for  them.  Of  the  118  current  centers.  28 
are  operated  through  interagency 
agreements  by  the  Departments  of 
Agriculture  and  Interior.  These  centers 
are  located  on  Federal  lands  controlled 
by  these  two  agencies.  The  remaining  90 
centers  are  managed  and  operated  by 
large  and  small  corporations  and 
nonprofit  organizations  selected  by  the 
Department  in  accordance  with  the 
Federal  Acquisition  Regulations,  and  in 
most  cases  through  a  competitive 
procurement  process.  Many  of  the 
current  contractors  manage  and  operate 
more  than  one  center. 

IL  Review  Focus:  The  Department  of 
Labor  is  particularly  interested  in 
comments  which; 

•     •  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
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including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions:  The  Request  for 
Proposal  (RFP)  provides  potential 
offerors  with  the  Government's 
expectations  for  the  development  of 
proposals  to  operate  Job  Corps  Centers. 
The  proposals  developed  by  offerors  in 
response  to  the  RFP  are  evaluated  in 
terms  of  technical  factors  and  costs. 
These  proposals  serve  the  principal 
basis  for  selection  of  a  successful 
offeror.  The  operation  of  the  Job  Corps 
program  is  such  that  many  activities 
required  of  contractors  must  be 
cobrdinated  with  organizations,  both 
Federal  and  nonfederal.  Most  of  the 
information  collection  requirements  of 
Job  Corps  Center  operators  stem  directly 
from  operational  needs  or  are  necessary 


to  ensure  compliance  with  Federal 
requirements  and  the  terms  of  the 
contract.  Statistical  reports  are  normally 
generated  from  source  documents 
directly  by  the  Federal  Government,  not 
contractors.  During  the  last  two  years, 
several  paper  forms  have  been* 
automated,  and  in  many  instances, 
eliminated.  Data  is  entered  directly  into 
a  database  and  reports  are  generated  as 
a  result  of  the  data.  Examples  of  these 
are  ETA  Forms  2110  (Center  Financial 
Report).  2181  &  2181A  (Center 
Operations  Budget).  6-127  (Job  Corps 
Utilization  Summary).  6-1 31 A 
(Disciplinary  Discharge),  6-131B 
(Review  Board  Hearings),  6-131C  ' 
(Rights  to  Appeal),  6-40  (Student 
Profile),  6-61  (Notice  of  Termination) 
and  3-38  (Property  Inventory 
Transcription).  In  addition,  several 
forms  are  now  provided  in  Portable  Data 
File  (PDF)  format.  These  forms  are  the 
6-125  (Job  Corps  Health  Staff  Activity), 
6-128  (Job  Corps  Health  Annual  Service 
Costs),  6-112  (Immunization  Record). 
6-135  (CM  Health  Record  Envelope).  6- 
136  (CM  Health  Record  Folder),  6-37 
(Inspection  Residential  &  Educational 
Facilities).  6-38  (Inspection  Water 
Supply  Facilities),  and  6-39  (Inspection 
of  Waste  Treatment  Facilities  Costs.) 


Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Standard  Center  Job  Cofps 
Request  for  Proposal  and  Related 
Contractor  Information  Gathering 
Reporting  Requirements. 

OMB  Number:  1205-0219. 

Recordkeeping:  Center  operators  are 
required  to  keep  accurate  records  on 
each  Job  Corps  student.  All  records  are 
required  to  be  maintained  on  Center  for 
five  years. 

Affected  Public:  Business,  for  profit 
and  not-for-profit  institutions,  and 
Tribal  Governments. 

Burden  Summary:  I.  The  annual 
burden  hours  estimated  for  the 
preparation  of  the  Stand^^  Center  Job 
Corps  Request  for  Proposal  submitted  by 
new  and  experienced  contradtors  is 
15.300  hours. 

II.  Data  collection  for  the  Center 
•Financial  and  the  Center  Operations 
Budget  Reports  is  made  more  than 
quarterly,  and  is  essential  to  ensure 
contractor  financial  compliance  with 
contractual  requirements  and  to  ensure 
orderly  operations  of  the  program  (1.462 
hours). 


Required  activity 

ETA  form  No. 

Numt)er  of 
respondents 

Submissions 
per  year 

Total  annual 
submissions 

Hours  per 
submission 

Total  burden 
fxxjrs 

Cpnfpr  Financial  Reoort              

2110  

118 
90 

90  at  12/year 
28  at  4/year 
3 

1192 
270 

1 

1 

,  1192 

Center  Operations  Budget 

2181/-2181/A  ... 

270 

Total 

.1.462 

in.  Data  previously  collected  on  the 
forms  listed  below  is  now  being 
collected  in  an  electronic  information 
system  (347  hours).  Data  is  entered 


utilizing  a  personal  computer  that 
transmits  the  data  electronically  to  a 
centralized  database.  From  this  database 
many  management  and  performance 


reports  are  created.  Previously  the 
biuden  for  preparing  these  forms 
manually  was  approximately  8,181 
hours. 


Required  activity 


Job  (iorps  UtlHzation  Summary 


Disciplinary  Discharge 

Review  Board  Hearings  

Rights  to  Appeal  

Student  Profile 

Notice  of  Termination 

Property  Inventory  Transcription 


Total 


4 


ETA  form  No. 


6-127  .. 

6-131A 
6-1316 
6-1 31 C 
6-40  .... 
6-61  .... 
3-28  .... 


Number  of 
respondents ' 


118 

1500 
1500 
1500 
1500 
1500 
126 


Submissions 
per  year 


12 

1 
1 
1 
1 
1 
52 


Student  personnel  requirements  such 
as:  Student  payroll  information,  student 
training  and  education  courses  received, 
student  leave,  disciplinary  actions  and 
medical  information  is  also  being 
collected  in  an  electronic  information 


system.  The  total  burden  hours  last 
reported  for  processing  these 
requirements  were  46,720  biu-den  hours. 
However,  due  to  the  fact  that  identical 
information  is  being  collected  for 
miUtiple  purposes,  the  burden  for 


Total  annual 
submissions 


1416 

tsoo 

1500 
1500 
1500 
1500 
6552 


Hours  per 
submission 


0.01875 

(1  minute) 

0.01875 

0.01875 

0.01875 

0.01875 

0.01875 

0.0275 

(3  minutes) 


Total  burden 
hours 


27 

as 

2B 

28 

28 

28 

180 


347 


additional  data  entry  has  been  reduced. 
The  initial  data  entry  is  maintained  in 
the  national  database  and  used  for 
multiple  reporting  purposes,  therefore 
reducing  the  need  to  enter  the  data  more 
than  once.  As  a  result,  the  burden  hours 


10756 


Federal  Register / Vol.  68,  No.  44 /Thursday,  March  6,  2003 /Notices 


have  been  reduced  from  46,720  to  a  total  IV.  Major  record  keeping  and 

of  20.000  hours.  The  total  burden  operational  forms  listed  below  that 

associated  with  the  input  of  data  to  data  pertain  to  student  and  facility 

screens  is  20,347  hours.  administrative  matters  are  not  provided 


in  Portable  Data  Files  or  PDF  forms.  The 
total  burden  for  processing  these  forms 
is  22,300  hours. 


Required  activity 

ETA  fomi  No. 

Number  of 
^  respondents 

Submissions 
per  year 

Total  annual 
.submissions 

Hours  per 
submission 

Total  burden 
hours 

Job  Corps  Hearth  Staff  Activity  

Job  Corps  Health  Annual  Sen/ice  Costs  ... 
Immunijalion  Record                             

&-125 

6-128  

6-112  

118 

118 
71000 

71000 

71000 
118 

23 

118 

1 

1 
1 

1 

1 
4 

4 

4 

118 

118 
71000 

71000 

71000 
472 

92 

472 

0.25 

(25  min) 

0.25 

0.05 

(5  min) 

0.125 

(13  min) 

0.125 

0.5 

1.25 

(1  hr.  25  min) 

1.25 

29.5 

29.5 
3550 

CM  Health  Record  Envelope 

CM  Health  Record  Folder  

Inspection  of   Residential  &   Educational 

Facilities. 
Inspection  of  Waste  Treatment  Facilities 

Costs. 
Inspection  Water  Supply  Facilities  

6-135  

6-136  

6-37  

6-39  

6-38  

8875 

8875 
236 

115 

590 

Total 

22.300 

V.  A  total  of  7.302  burden  hours  are 
estimated  for  the  preparation  of  the 
Center  Operating  Plans  listed  below  that 


are  required  for  the  operation  of  a  Job 
Corps  center. 


Required  activity 

ETA  form  No. 

Number  of 
respondents 

Submissions 
per  year 

Total  annual 
submissions 

Hours  per 
submission 

Total  burden 
hours 

Center  Operation  Plan  ...* 

Maintenance               

90 
118 
118 
118 
118 
118 
118 

1 

90 
118 
118 
118 
118 
118 
118 

30 
5 
2 

24 
1 
5 
2 

2700 

590 

C/M  Welfare        

236 

Annual  VST                       

2832 

Annual  Staff  Trainina           

118 

Fnprov  Conservation 

590 

Outreach                                              

236 

Total  - 

7,302 

Total  Estimated  Burden:  66,711 
hours. 

Total  Burden  Cost  (Capital/Startup): 
The  Office  of  Job  Corps  has  automated 
the  data  collection  process  for  its 
Centers.  The  Center  Information  System 
allows  all  centers  to  directly  input  data 
into  a  national  database.  As  a  result,  the 
burden  hours  associated  with  the 
preparation  of  forms  has  decreased 
significantly.  The  maintenance  cost 
associated  with  the  system  is  estimated 
to  be  $2.7  million  a  year  for  hardware 
and  software. 

Total  Burden  Cost  (Operating/ 
Maintaining):  The  costs  to  contractors 
for  accomplishing  record  keeping 
requirements  is  contracted  and 
computed  by  the  Federal  government 
annually.  While  precise  costs  cannot  be 
identified,  at  the  present  time  and  based 
on  past  experience,  the  annual  and 
related  costs  for  contractor  staff  are 
estimated  to  be  $955,458,  which 
represents  an  average  cost  of  $14.00  per 
hour. 

Comments  submitted  in  response  to 
this  comment  request  will  be 


summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  February  27.  2003. 
Richard  C.  Trigg. 
Administrator,  Office  of  fob  Corps. 
|FR  Dor.  03-5270  Filed  3-5-03;  8:45  am] 

BILLING  CODE  4510-30-11 


MISSISSIPPI  RIVER  COMMISSION 

Sunshine  Act  Meetings 

AGENCY:  Mississippi  River  Commission. 
TIME  AND  DATE:  9  a.m.,  April  7,  2003. 

PLACE:  On  board  MISSISSIPPI  V  at  City 
Front,  Cape  Girardeau,  MO. 
STATUS:  Open  to  the  public. 

IMATTERS  TO  BE  CONSIDERED:  (1) 

Summary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 


and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  Memphis 
District:  and  {3}  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  projects 
of  the  Commission  and  the  Corps  of 
Engineers. 

TIME  AND  date:  9  a.m.,  April  8,  2003. 

PLACE:  On  board  MISSISSIPPI  V  at  Mud 
Island,  Memphis,  TN. 

STATtJS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1) 

Summary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  Memphis 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  projects 
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of  the  Commission  and  the  Corps  of 
Engineers. 

TIME  AND  DATE:  9  a.m.,  April  9,  2003. 
PLACE:  On  board  MISSISSIPPI  V  at  City 
Front,  Greenville,  MS. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Summary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  Vicksburg . 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  of  the 
Commission  and  the  Corps  of  Engineers. 

TIME  AND  DATE:  9  a.m.,  April  11,  2003. 
PLACE:  On  board  MISSISSIPPI  V  at  New 
Orleans  District  Dock,  Foot  of  Prytania 
Street,  New  Orleans,  LA. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1)    '■■ 
Summary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  New  Orleans 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  projects 
of  the  Commission  and  the  Corps  of 
Engineers. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Stephen  Gambrell,  telephone  601- 
634-5766. 

Richard  B.  Jenkins, 

Colonel,  Corps  of  Engineers,  Secretary. 

Mississippi  River  Commission. 

|FR  Doc.  03-5469  Filed  3-4-03;  2:18  pm) 

BILUNG  CODE  3710-GX-M 


OFFICE  OF  PERSONNEL  -   . 

MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
information  Collection:  Rl  30-9 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 


the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  revised 
information  collection.  RI  30-9, 
Reinstatement  of  Disability  Annuity 
Previously  Terminated  Because  of 
Restoration  to  Earning  Capacity,  informs 
former  disability  aimuitants  of  their 
right  to  request  restoration  under  title  5, 
U.S.C.  8337.  It  also  specifies  the 
conditions  to  be  met  and  the 
documentation  required  for  a  person  to 
request  reinstatement. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Approximately  200  forms  are 
completed  annually.  The  form  takes 
approximately  60  minutes  to  respond, 
including  a  medical  examination.  The 
annual  estimated  burden  is  200  hours. 
Burden  may  vary  depending  on  the  time 
required  for  a  medical  examination. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  {»02)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  yoiu  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Room  3349,  Washington, 
DC  20415-3540. 

For  Information  Regarding 
Administrative  Coordination — Contact: 
Cyrus  S.  Benson,  Team  Leader,  Desktop 
Publishing  and  Printing  Team,  Budget 
and  Administrative  Services  Division, 
(202) 606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James. 

Director. 

[FR  Doc.  03-5197  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  6325-50-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Submission  tor  OMB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  Information  Collection:  Rl 
25-7 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22.  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  revised 
information  collection.  RI  25-7,  Marital 
Status  Certification  Survey,  is  used  to 
determine  whether  widows,  widowers, 
and  former  spouses  receiving  survivor 
annuities  from  OPM  have  remarried 
before  reaching  age  55  and.  thus,  are  no 
longer  eligible  for  benefits  from  OPM. 

Approximately  2,500  forms  are 
completed  annually.  Each  form  takes 
approximately  15  minutes  to  complete. 
The  annual  estimated  burden  is  625 
hours. 

For  copies  of  this  proposal,  contact 
Marj'  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomev@opm.gov.  Please  include  a 
mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar  . 
days  ft-om  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to— 

William  C.  Jackson,  Chief.  Eligibility 
Division,  Retirement  and  Insurance 
Service,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.. 
Room  2336,  Washington.  DC  20415- 
3560; and 

Stuart  Shapiro.  OPM  Desk  Officer. 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and   . 
Budget,  New  Executiv,e  Office 
Building,  NW..  Room  10235, 
Washington.  DC  20503. 

For  Information  Regarding 
Administrative  Coordination — Contact: 
Cyrus  S.  Benson,  Team  Leader.  Desktop 
Publishing  and  Printing  Team,  Budget 
and  Administrative  Ser\'ices  Division, 
(202) 606-0623. 
office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 

[FR  Doc.  03-5198  Filed  3-5-03:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReiMM  No.  iC-25949] 

Notice  of  Applications  for 
Oeregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

February  28,  2003. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  February. 
2003.  A  copy  (rf  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch.  450  Fifth  St..  NfW., 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  25.  2003.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the'  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus  at  (202)  942-0564.  SEC. 
Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0506. 

Cathay  Securities  Fund,  Inc.  [File  No. 
811-10013) 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  l)e  an 
investment  company.  On  February  14. 
2003,  applicant  made  a  liquidating 
distribution  to  its  sole  shareholder, 
based  on  net  asset  value.  Expenses  of 
$16,000  incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  January  27.  2003.  and  amended 
on  February  18.  2003. 

Applicant's  Address:  777  North 
Broadway.  Los  Angeles.  CA  90012. 

The  Cornerstone  Strategic  Return  Fund, 
Inc.  [File  No.  811-8878] 

Summary;  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  31, 
2002,  applicant  transferred  its  assets  to 


Cornerstone  Total  Return  Fund.  Inc. 
(f/k/a  EIS  Fund.  Inc.),  based  on  net  asset 
value.  Expenses  of  $144,293  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant  and  the  acquiring 
fund. 

Filing  Pates:  The  application  was 
filed  on  November  25,  2002.  and 
amended  on  February  14.  2003. 

Applicant's  Address:  383  Madison 
Ave.,  New  York.  NY  10179. 

The  Lipper  Funds,  Inc.  (File  No.  811- 
9108] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  31. 
2003.  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $34,000 
incurred  in  connection  with  the 
liquidation  were  paid  by  Lipper  & 
Company  L.L.C.  and  Prime  Lipper  Asset 
Management,  applicant's  investment 
advisers. 

Filing  Dates:  The  application  was 
filed  on  December  17.  2002.  and 
amended  on  February  6,  2(rt)3. 

Applicant's  Address:  101  Park  Ave., 
6th  Floor.  New  York.  NY  10178. 

Morgan  Stanley  Dean  Witter  Mid-Cap 
Dividend  Growrth  Securities  (File  No. 
811-8577] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  21.  2006. 
applicant  transferred  its  assets  to 
Morgan  Stanley  Capital  Opportunities 
Trust  (formerly  known  as  Morgan 
Stanley  Dean  Witter  Mid-Cap  Equity 
Trust),  based  on  net  asset  value. 
Expenses  of  approximately  $206,000 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant. 

FUing  Dates:  The  application  was 
filed  on  November  12,  2002,  and 
amended  on  February  6,  2003. 

Applicant's  Address:  1221  Avenue  of 
the  Americas,  New  York,  NY  10020. 

Morgan  Stanley  Dean  Witter  Muiiicipal 
Income  Trust  [File  No.  811-5214] 

Morgan  Stanley  Dean  Witter  Municipal 
Income  Trust  U  [FUe  No.  811-5509] 

Morgan  Stanley  Dean  Witter  Municipal 
Income  Trust  III  (File  No.  811-5842] 

Summary:  Each  applicant,  a  closed- 
end  investment  company,  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  February  2. 
2001,  each  applicant  transferred  its 
assets  to  Morgan  Stanley  Tax-Exempt 
Securities  Trust  (formerly  knoMm  as 
Morgan  Stanley  Dean  Witter  Tax- 
Exempt  Securities  Trust),  based  on  net 
asset  value.  Expenses  of  approximately, 
$134,000.  $129,000  and  $101,000, 


respectively,  incurred  in  cormection 
with  the  reorganizations  were  paid  by 
each  applicant. 

Filing  Dates:  The  applications  were 
filed  on  November  12.  2002.  and 
amended  on  January  31.  2003. 

Applicant's  Address:  1221  Avenue  of 
the  Americas.  New  York.  NY  10020. 

TCW/DW  Term  Trust  2000  [File  No. 
811-7808] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  18, 
2000.  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Applicant  incurred 
no  expenses  in  connection  with  the 
liquidation. 

Filing  Dates:  The  application  was 
filed  on  November  12.  2002.  and 
amended  on  January  31.  2003. 

Applicants'  Address:  1221  Avenue  of 
the  Americas.  New  York.  NY  10020. 

Federated  Fund  for  U.S.  Government 
Securities,  Inc.  [File  No.  811-1890] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  7. 
2002.  applicant  transferred  its  assets  to 
Federated  Fund  for  U.S.  Government 
Securities,  based  on  net  asset  value. 
Applicant  incurred  no  expenses  in 
connection  with  the  reorganization. 

Filing  Dates:  The  application  was 
filed  on  December  6.  2002,  and 
amended  on  February  6.  2003. 

Applicant's  Address:  1001  Liberty 
Ave..  Pittsburgh.  PA  15222-3779. 

Pauze  Funds  [File  No.  811-8148] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  28, 
2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Applicant's 
custodian  has  retained  $10,213  to  pay 
outstanding  debts  and  liabilities. 
Expenses  of  $198  incurred  in 
connection  with  the  liquidation  were 
paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  December  30.  2002.  and 
amended  on  January  31.  2003. 

Applicant's  Address:  14340  Torrey 
Chase  Blvd..  Suite  170.  Houston,  TX 
77014. 

PW  Technology  Partners,  L.P.  [File  No. 
811-9181) 

Summary:  Applicant,  a  closed-end* 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  15, 
2002,  applicant  transferred  its  assets  to 


(^ 
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UBS  PW  Technology  Partners.  L.L.C. 
based  on  net  asset  value.  Expenses  of 
$100,000  incurred  in  connection  with 
the  reorganization  were  paid  by  UBS 
Paine  Webber  Inc..  affiliate  of  the 
applicant's  general  partner. 

Filing  Dates:  The  application  was 
filed  on  December  2.  2002,  and 
amended  on  January  31.  2003. 

Applicant's  Address:  c/o  UBS 
Paine  Webber  Inc..  1285  Avenue  of  the 
Americas.  New  York.  NY  10019. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-5281  Filed  3-5-03;  8:45  am) 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  VIII  Regulatory  Fairness  Board; 

Public  Federal  Regulatory 
Enforcement  Fairness  Hearing 

The  Small  Business  Administration 
Region  VUI  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  public  hearing 
on  Thursday,  March  27.  2003.  at  1:30 
p.m.  at  the  Denver  Public  Library, 
Central  Branch.  10  West  14th  Avenue 
Parkway.  Denver.  CO  80204.  to  receive 
comments  and  testimony  from  small 
business  owners,  small  government 
entities,  and  small  non-i>rofit 
organizations  concerning  regulatcwy 
enforcement  and  compliance  actions 
taken  by  Federal  agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Joseph 
Edwards  in  writing  or  by  fax,  in  order 
to  be  put  on  the  agenda.  Joseph 
Edwards,  U.S.  Small  Business 
Administration.  Colorado  District 
Office,  721  19th  Street.  Suite  426, 
Denver.  CO  80202.  phone  (303)  844- 
2607  Ext  231,  fax  (303)  844-6468.  e-mail 
Joseph.Edwards@sba.gov. 

For  more  information,  see  our  Web 
site  at  jviviv.s6a.gov/oiiibudsinan. 

Dated:  February  26.  2003. 
Michael  L.  Bairera, 

National  Ombudsman. 

[FR  Doc.  03-5257  Filed  3-5-03;  8:45  am] 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  IX  Regulatory  Fairness  Board; 
Public  Federal  Regulatory 
Enforcement  Fairness  Hearing 

The  Small  Business  A,dn^nistraUon 
Region  IX  Regulatory  Fairness  Board 


and  the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  public  hearing 
on  Tuesday.  March  25.  2003.  at  1  p.m. 
at  the  Pima  Community  College.  4905 
East  Broadway  Boulevard,  Tucson.  AZ. 
85709.  to  receive  comments  and 
testimony  from  small  business  owners, 
small  government  entities,  and  small 
non-profit  organizations  concerning 
regulatory  enforcement  and  compliance 
actions  t^en  by  Federal  agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Janet 
Dunipace  in  writing  or  by  fax.  in  order 
to  be  put  on  the  agenda.  Janet  Dunipace, 
U.S.  Small  Business  Administration, 
Arizona  District  Office.  2828  North 
Central  Avenue.  Suite  800.  Phoenix.  AZ 
85004,  phone  (602)  745-7207,  fax  (602) 
745-7210,  e-mail 
janet.dunipace@sba.gov. 

For  more  information,  see  our  Web 
site  at  wHrw.sba.gov/ombudsman. 

Dated:  February  26,  2003. 
Michael  L.  Bairera, 
National  Ombudsman. 
[FR  Doc.  03-5258  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  802S-01-I> 


DEPARTMENT  OF  STATE 

[Public  Notice  4261] 

U.S.  Advisory  Panel  to  the  U.S.  Section 
of  the  North  Pacific  Anadromous  Hsh 
Commission;  Notice  of  Renewal 

The  Department  of  State  has  renewed 
the  Charter  of  the  U.S.  Advisory  Panel 
to  the  U.S.  Section  of  the  North  Pacific 
Anadromous  Fish  Commission  (NPAFC) 
for  another  two  years,  effective 
September  5,  2002. 

The  NPAFC  is  a  venue  for 
consultation  and  coordination  of. 
cooperative  high  seas  fishery 
enforcement  among  Convention  parties. 

The  NPAFC  was  established  by  the 
Convention  for  the  Conservation  of 
Anadromous  Stocks  in  the  North  Pacific 
Ocean,  signed  on  February  12. 1992,  by 
Canada.  Japan,  the  Russian  Federation, 
and  the  United  States,  and  entered  into 
force  on  February  16. 1993.  The  U.S. 
Advisory  Panel  will  continue  to  work 
with  the  U.S.  Section  to  promote  the 
conservation  of  anadromous  fish  stocks, 
particularly  salmon,  throughout  their 
migratory  range  in  the  North  Pacific 
Ocean,  as  well  as  ecologically  related 
species. 

The  U.S.  Section  of  the  Commission 
is  composed  of  three  Commissioners 
who  are  appointed  by  the  President. 
Each  Commissioner  is  appointed  for  a 
term  not  to  exceed  4  ypars,  but  is 
eligible  for  reappointment.  The 
Secretary  qf  State,  in  consultation  with 


the  Secretary  of  Commerce,  may 
designate  alternate  commissioners.  The 
Advisory  Panel  to  the  U.S.  Section  is 
composed  of  14  members.  11  of  whom 
are  appointed  by  the  Secretary,  in 
consultation  with  the  Secretary  of 
Commerce.  Advisory  Panel  members 
serve  for  a  term  not  to  exceed  4  years, 
and  may  not  serve  more  than  two 
consecutive  terms.  ---- 

The  Advisory  Panel  will  continue  to 
follow  the  procedures  prescribed  by  the 
Federal  Advisory  Committee  Act 
(FACA).  Meetings  will  continue  to  be 
open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  section  10  of  the  FACA.  5  U.S.C. 
552b(c)(l)  and  (4).  that  a  meeting  or  a 
portion  of  the  meeting  should  be  closed 
to  the  public.  Notice  of  each  meeting 
will  continue  to  be  provided  for 
publication  in  the  Federal  Register  as 
far  in  advance  as  possible  prior  to  the 
meeting. 

For  further  information  on  the 
renewal  of  the  Advisory  Panel,  please 
contact  Dorothy  Zbicz,  Office  of  Marine 
Conservation  in  the  Department  of  State, 
(202)  647-3073. 

Dated :  February  1 1 .  2003 . 
Mary  Beth  West, 

Deputy  Assistant  Secretary  for  Oceans  and 
Fisheries,  Department  of  State. 
[FR  Doc.  03-5286  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  4710-09-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4290] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
U.SJUkralne  Policy  Dialog  Exchange 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  Bureau  of  Educational 
and  Cultural  Affairs  annoimces  an  open 
competition  for  the  U.S./Ukraine  Policy 
Dialog  Exchange.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  Internal 
Revenue  Code  section  26  U.S.C. 
501(c)(3)  may  submit  proposals  to 
support  a  program  that  will  facilitate  an 
on-going  exchange  of  views  among 
policymakers  and  other  leading  experts 
from  both  countries.  The  program  will 
focus  on  issues  that  affect  U.S./ 
Ukrainian  relations. 

Program  Information 

Overview:  The  Bureau  of  Educational 
and  Cultural  Affairs  (The  Bureau) 
invites  applicants  to  submit  a  proposal 
for  a  two-year  project  that  will  initiate 
and  support  dialog  among  policymakers 
and  leading  exjwrts  from  both  countries. 
The  purpose  of  the  program  is  to 
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advance  constructive  dialog  and 
enhance  relationships  among  experts  in 
the  two  countries  by  providing  an  on- 
going forum  through  which  they  can 
heely  exchange  ideas  and  discuss  issues 
and  concerns  of  mutual  interest  in  the 
context  of  the  bilateral  relationship 
between  the  two  nations.  Of  particular 
interest  are  key  issues  that  impact 
Ukraine's  democratic  and  market- 
oriented  development  and  its  eventual 
integration  into  the  Euro-Atlantic 
conununity.  Participants  should  be  from 
a  range  of  organizations  and  sectors  ' 
such  as  business,  media,  research 
institutes,  as  well  as  government. 

Guidelines:  Applicants  should 
propose  four,  one-week  working 
sessions  over  the  two-year  grant  period. 
Two  should  take  place  in  the  U.S.  and 
two  in  Ukraine.  They  should  not  be  held 
in  the  same  country  two  times  in  a  row, 
but  alternate  between  the  U.S.  and 
Ukraine.  Up  to  30  participants  may  take 
part  in  each  working  session.  Each 
country  should  be  as  equally 
represented  as  possible  with  no  more 
than  15  in  attendance  from  each 
country.  During  U.S.-based  working 
sessions,  participants  will  take  part  in 
roundtable  discussions.  Where 
appropriate,  informative  lecture-style 
sessions  on  U.S. -style  think  tanks, 
media  outlets,  advocacy  organizations, 
and  non-governmental  organizations 
may  be  provided  for  Ukrainian 
participants,  with  an  emphasis  on  the 
role  of  these  institutions  in  U.S.  civil 
society,  their  relationship  with  the  U.S. 
federal  government,  and  their  influence 
on  policy  formation.  Further, 
consultative  visits  to  these  institutions 
may  also  be  provided.  Ukraine-based 
working  sessions  will  be  composed  of 
roundtable  discussions  and  other 
exchange  activities,  as  appropriate.  The 
proposal  should  provide  a  draft 
schedule  with  agenda  for  each  working 
session.  For  participant  recruitment  and 
selection,  a  detailed  plan  should  be 
provided.  The  Public  Affairs  Section  at 
the  U.S.  Embassy  in  Kiev  and  the 
program  office  at  the  Bureau  reserve  the 
right  to  approve  or  disapprove 
nominated  participants.  Grantees  will 
be  required  to  provide  a  list  of  proposed 
Ukrainian  participants  at  least  eight 
weeks  in  advance  of  travel  to  the  U.S. 
In  the  proposal,  applicants  should 
describe  mechanisms  that  will  be 
developed  to  disseminate  the  findings 
and  recommendations  of  the 
participants  to  a  broad  audience  in  the 
U.S.  and  Ukraine.  Competitive 
proposals  will  include  a  vision  for  the 
continuation  of  this  exchange  when  U.S. 
government  funding  is  exhausted. 


Pending  availability  of  funds,  programs 
should  begin  in  June  2003. 

The  Executive  Summary  and 
Narrative  of  the  proposal  should  be  no 
more  than  twenty  pages  in  length, 
double-spaced,  single-sided,  and 
unbound.  Lettered  tabs  should  be  used 
to  divide  proposal  sections.  Applicants 
should  describe  a  comprehensive 
strategy  for  managing  all  logistical  and 
substantive  aspects  of  this  program. 
Programs  must  comply  with  J-1  visa 
regulations.  In  the  Solicitation  Package, 
forms  required  by  Federal  regulations 
emd  Bureau  policies  are  provided  for 
applicants  to  complete.  Please  follow 
the  guidelines;  complete  and  return  the 
necessary  forms  with  the  submission. 
Please  refer  to  the  Technical  Format  and 
Instructions  page  in  the  Proposal 
Submission  Instructions  (PSI)  for 
guidance. 

Involvement  of  the  Public  Affairs 
Section  (PAS)  in  Kiev:  Though  project 
administration  and  implementation  are 
the  responsibility  of  the  grantee,  PAS  at 
the  U.S.  Embassy  in  Kiev  will  provide 
signihcant  project  oversight.  As  soon  as 
a  grant  is  awarded,  the  grantee  must 
contact  PAS  for  guidance  on  moving 
forward  with  the  project.  Jn  addition  to 
evaluating  project  proposals  (for  the 
purpose  of  awarding  the  grant)  and 
approving  proposed  Ukrainian 
participants,  PAS  must  be  consulted  on 
the  planning  and  implementation  of 
both  U.S.-based  and  in-country 
activities  (including  identification  and 
selection  of  participants).  PAS  will  also 
observe  in-country  activities,  debrief 
participants,  and  work  with  the  grantee 
to  evaluate  project  impact. 

Program  Data  Requirement:  The 
grantee  will  be  required  to  maintain 
specific  data  on  program  participants 
and  activities  in  an  electronically 
accessible  database  format  that  can  be 
shared  with  PAS  and  the  program  office 
at  the  Bureau,  as  required.  As  a 
minimum,  the  data  must  include  the 
following: 

(1)  Name,  address,  contact 
information  and  biographic  sketch  of  all 
persons  who  travel  internationally  on 
funds  provided  by  the  grant. 

(2)  Itineraries  of  international  and 
domestic  travel  of  all  participants, 
including  dates,  location,  and  contact 
information. 

Bureau  Acknowledgement: 
Applicants  are  required  to  acknowledge 
the  Bureau  of  Educational  and  Cultiu-al 
Affairs  and  the  U.S.  Department  of  State 
as  the  funder  of  the  program  in  all 
published  and  broadcast  materials, 
including  public  announcements  and 
program  schedules.  Please  note  that  this 
will  be  a  formal  requirement  in  all  final 
grant  awards.  .    .^ 


Budget  Guidelines 

The  Biu-eau  anticipates  awarding  one 
grant  not  exceeding  $231 ,000 ,  to 
support  program  and  administrative 
costs  required  to  implement  this 
program.  Bureau  grant  guidelines  state 
that  organizations  with  less  than  four 
years  of  experience  in  conducting 
international  exchange  programs  are 
limited  to  $60,000  in  Bureau  support. 
Therefore,  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchanges  would  not  be 
eligible  to  apply  imder  this  competition. 
Competitive  proposals  will  provide 
maximum  levels  of  cost-sharing  and 
funding  from  private  sources  in  support 
of  this  program.  Applicants  must  submit 
a  comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  ECA  funding 
may  support  the  following  costs: 

(1)  Travel  Costs.  International  and 
domestic  airfares  (per  the  "Fly  America 
Act"),  transit  costs,  groimd 
transportation  costs,  and  visas  for  U.S. 
participants.  (Ukrainian  participants 
will  be -issued  J-1  at  no  charge  to  the 
grantee  organization.) 

(2)  Per  Diem.  For  U.S.-and  Ukraine- 
based  programming,  organizations 
should  not  exceed  the  published 
Federal  per  diem  rates  for  individual 
U.S.  cities. 

(3)  Interpreters.  Salary  costs  for  local 
interpreters  in  Ukraine  should  be 
included  in  the  budget.  Bureau  grants 
do  not  pay  for  foreign  interpreters  to 
accompany  delegations  from  their  home 
country.  U.S.  Department  of  State 
Interpreters  shoi^d  be  used  for  U.S.- 
based  working  sessions.  Applicants 
should  budget  $400  per  interpreters' 

r/t  transportation  from  their  home  base 
to  the  program  site,  for  reimbursements 
for  taxi  fares,  plus  any  other 
transportation  expenses  during  the 
program.  Interpreters'  per  diem  should 
exceed  the  maximum  allowable  USG 
rate.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

(4)  Book  and  cultural  allowance. 
Foreign  participants  are  entitled  to  a 
one-time  cultural  allowance  of  $150  per 
person,  plus  a  book  allowance  of  $50. 
Interpreters  should  be  reimbursed  up  to 
$150  for  expenses  when  they  escort 
participants  to  cultural  events.  U.S. 
program  staff,  trainers  or  participants 
are  not  eligible  to  receive  these  benefits. 

(5)  Consultants.  Consultants  may  be ,  , 
used  to  provide  specialized  expertise  or 
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to  make  presentations.  Daily  honoraria 
cannot  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal.  Subcontracts 
should  be  itemized  in  the  budget. 

(6)  Room  rental.  Room  rental  should 
not  exceed  $250  per  day.  AppUcants 
should  cost-share  higher  room  rental 
costs  for  rates  above  $250  per  day. 

(7)  Materials  development  and 
publication.  Proposals  may  contain 
costs  to  purchase,  develop,  translate, 
and/or  distribute  findings  and 
recommendations  that  are  a  result  of  the 
four  working  sessions.  Grantee 
organizations  should  expect  to  submit  a 
copy  of  all  program  materials  to  the 
Bureau. 

(8)  Return  travel  allowance.  A  return 
travel  allowance  of  $70  for  each  foreign 
participant  may  be  included  in  the 
budget.  The  allowance  may  be  used  for 
incidental  expenses  incurred  during 
international  travel. 

(9)  Health  Insurance.  Foreign 
participants  will  be  covered  imder  the 
terms  of  a  Bureau-sponsored  health 
insurance  policy.  The  premium  is  paid 
by  the  Bureau  directly  to  the  insurance 
company.  Applicants  are  permitted  to 
include  costs  for  travel  insurance  for 
U.S.  participants  in  the  budget. 

(10)  Wire  transfer  fees.  When 
necessary,  applicants  may  include  costs 
to  transfer  hinds  to  partner 
organizations  overseas. 

(11)  Administrative  Costs.  Costs 
necessary  for  the  effective 
adminisfaration  of  the  program  may 
include  salaries  for  grantee  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detiailed 
instructions  in  the  Application  Package. 
Please  refer  to  the  Solicitation  Package 
for  complete  budget  guidelines  and 
formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
EUR-03-37. 

FOR  FURTHER  MFORMAHON  CONTACT: 
Interested  organizations  should  contact 
the  Office  of  Citizen  Exchanges.  EGA/ 
PE/C/EUR,  Room  224.  U.S.  Department 
of  State,  301  4th  Street.  SW.. 
Washington.  DC  20547,  telephone  202- 
619-5327,  fax  number  202-619-4350,  e- 
mail  hscott@pd.state.gov  to  request  a 
Solicitation  Package.  Please  specify 
Bureau  Program  Officer  Henry  Scott  on 
all  other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 


the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
reriew  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet: 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.,  Washington, 
DC  time,  on  April  30,  2003.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  on  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  (8)  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State.  SA-44.  Bureau  of 
Educational  and  Cultural  Affairs.  Ref.: 
ECA/PE/C/EUR-03-37,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington.  DC 
20547. 

Applicants  miist  also  submit  the 
"Executive  Siunmary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
.  3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  U.S. 
Embassy  in  Ukraine  for  its  review,  with 
the  goal  of  reducing^the  time  it  takes  to 
get  embassy  comments  for  the  Bureau's 
grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Biu^au's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  repr^ntative  of  the 
diversity  of  American  poUtical,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
econonuc  status,  and  physical 
challenges.  AppUcants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 


into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  hiunan  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the  I  Visa 

The  Office  of  Citizen  Exchanges  of  the 
Bureau  of  Educational  and  Cultural 
Affairs  is  the  official  program  sponsor  of 
the  exchange  program  covered  by  this 
RFGP,  and  an  employee  of  the  Bureau 
will  be  the  "Responsible  Officer  "  for  the 
program  under  the  terms  of  22  CFR  part 
62,  which  covers  the  administration  of 
the  Exchange  Visitor  Program  0  visa 
program).  Under  the  terms  of  22  CFR 
part  62,  organizations  receiving  grants 
under  this  RFGP  will  be  third  parties 
"cooperating  with  or  assisting  the 
sponsor  in  the  conduct  of  the  sponsor's 
progiam."  The  actit)ns  of  grantee 
program  organizations  shall  be 
"imputed "to  the  sponsor  in  evaluating 
the  sponsor's  compliance  with"  22  CFR 
part  62.  Therefore,  the  Biueau  expects 
that  any  organization  receiving  a  grant 
under  this  competition  will  render  all 
assistance  necessary  to  enable  the 
Bureau  to  fully  comply  with  22  CFR 
part  62  et  seq.  The  Bureau  of 
Educational  and  Cultural  Affairs  places 
great  emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantee  program  organizations  and 
program  participants  to  all  regulations  • 
governing  the  J  visa  program  status. 
Therefore,  proposals  should  expUcitly 
state  in  writing  that  the  applicant  is 
prepared  to  assist  the  Bureau  in  meeting 
all  requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  part  62. 
If  the  applicant  has  experience  as  a 
desig^ated  Exchange  Visitor  Program 
Sponsor,  the  appUcant  shoidd  discuss 
their  record  of  compliance  v«th  22  CFR 
part  62  et  seq..  including  the  oversight  - 
of  their  Responsible  Officers  and 
Alternate  Responsible  Officers, 
screening  and  selection  of  program 
participants,  provision  of  pre-arrival 
information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 


10762 


Federal  Register /Vol.  68,  No.  44 /Thursday.  March  6,  2003 /Notices 


forms,  record-keeping,  reporting  and 
other  requirements. 

The  Office  of  Citizen  Exchanges  of 
EGA  will  be  responsible  for  issuing  DS- 
2019  forms  to  participants  in  this 
program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD— SA^4, 
Room  734.  301  4th  Street,  SW., 
Washington,  DC  20547.  Telephone: 
(202)  401-9810.  Fax:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office  at  the  Bureau,  as  well 
as  PAS/Kiev.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  grants  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

2.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 


be  cited  in  both  program  administration 
and  program  content. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 
Applicants  must  demonstrate  significant 
expertise  with  Ukrainian  contemporary 
issues,  experience  working  with  high- 
level  Ukrainian  and  U.S.  policymakers 
and  experts,  and  experience  and  ability 
to  conduct  all  required  logistics  in 
Ukraine. 

6.  Follow-on  Activities:  Proposals 
should  show  what  mechanisms  will  be 
put  in  place  to  ensure  that 
communication  and  dialog  among 
participants  continue  after  the  grant  has 
expired. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  svu^ey  questionnaire  or  other 
technique,  plus  a  description  of  a 
methodology  used  to  link  outcomes  to 
the  original  project  objectives,  are 
recommended. 

8.  Cost-effectiveness/Cost-sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  imderstanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *    *    *; 
to  strengthen  the  ties  which  xmite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
FREEDOM  Support  Act  legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Biireau 
representative.  Explanatory  information 
provided  by  the  Btireau  that  contradicts 


published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  February  26.  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 
(PR  Doc.  03-5009  Filed  3-5-03;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  4289] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
FY2004  Vietnam  Fulbright  Foreign 
Student  Exchange  Program 

SUMMARY:  The  Office  of  Academic 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  to 
-administer  the  Vietnam  Fulbright 
Foreign  Student  Exchange  Program. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals  to  administer  the  program. 

Tne  Vietnam  Fulbright  Foreign 
Student  Exchange  Program  was 
established  by  act  of  Congress  in 
FY  1992.  The  program  aims  to  offer  the 
highest  quality  training  to  Vietnamese 
professionals  and  potential  leaders  who 
have  at  least  thfee  to  five  years  of  work 
experience  and  are  employed  in  areas 
critical  to  Vietnam's  national 
development.  The  Vietnamese  Fulbright 
students  pursue  master's  degrees  at  U.S. 
universities  in  academic  fields  critical 
to  Vietnam's  national  development  and 
consistent  with  the  primary  goal  of  the 
Vietnam  Fulbright  program,  which  is  to 
foster  mutual  understanding  between ' 
the  people  of  the  United  States  and 
Vietnam  through  educational 
exchanges. 

Program  Information 

Overview 

The  Vietnam  Fulbright  Foreign 
Student  Exchange  Program  is  designed 
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to  bring  approximately  twenty  to 
twenty-five  Vietnamese  students  per 
year  to  study  in  the  United  States.  The 
students  will  pursue  one-  to  two-year 
graduate  degrees  in  a  wide  range  of 
academic  fields  such  as  American 
studies,  business,  economics, 
environmental  policy/studies,  higher 
education,  international  relations, 
journalism,  law,  women's  studies  [e.g., 
gender  and  development),  public  health, 
public  policy/administration,  and  rural 
development.  Your  proposal  should 
include  program  costs  for  two  years,  but 
administrative  costs  for  only  the  first 
year.  Your  proposal  narrative  should 
provide  detailed  information  on  major 
program  activities  to  be  imdertaken. 
The  Office  of  Academic  Exchange 
Programs,  Department  of  State,  works  in 
partnership  with  the  Public  Affairs 
Section  of  the  U.S.  Embassy  in  Hanoi  to 
administer  the  Fulbright  Program  in 
Vietnam.  The  grantee  must  collaborate 
with  both  offices  to  carry  out  the 
programs  and  activities  of  the  grant. 

Guidelines 

Pending  availability  of  funds,  program 
administration  activities  should  cover 
the  time  period  from  approximately 
October  1.  2003  to  September  30,  2005. 
The  projected  grantee  caseload  is 
expected  to  be  approximately  25 
students.  Program  activities  will  include 
recruitment,  selection,  and  placement  of 
students  in  graduate  programs,  as  well 
as  arrangement  of  pre-academic  English 
language  training,  enrichment  seminars, 
and  monitoring  of  students  while  on 
their  grants.  Orientations  should  also  be 
provided  for  the  students  prior  to  their 
departxue  from  Vietnam  and  by  the  host 
institutions  upon  arrival  at  the 
institutions.  Applicants  should  plan  to 
hold  reentry  seminars  either  before 
students  leave  the  U.S.  or  after  their 
return  to  Vietnam.  When  possible, 
alumni  activities  should  be  facilitated 
and  supported.     - 

The  grantee  organization  will  be 
responsible  for: 

•  Tuition  payment,  monitoring,  and 
supervision  for  students  who  begin  programs 
in  Summer  2003  {who  were  selected  by  the 
incumbent  grantee  organization); 

•  Testing,  interviewing,  and  final  selection 
of  a  cohort  to  begin  programs  in  Summer 
2004  (who  will  have  been  recruited  and 
initially  screened  by  the  incumbent 
organization);  and 

•  Recruitment  and  screening  for  a  cohort 
of  students  to  begin  in  Summer  2005. 

The  incumbent  organization  will  be 
responsible  for  monitoring  and 
supervision  during  the  second  year  of 
study  for  grantees  who  began  programs 
in  Summer  2002. 


Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  of  up  to  $1.8  million  to  support 
program  and  administrative  costs 
required  to  implement  this  program. 
The  Bureau  encourages  applicants  to 
provide  maximum  levels  of  cost-sharing 
and  funding  from  private  sources  in 
support  of  its  programs.  Bureau  grant 
guidelines  require  that  organizations 
with  less  than  four  years  experience  in 
conducting  international  exchanges  be 
limited  to  $60,000  in  Bureau  funding. 
Therefore,  organizations  that  cannot 
demonstrate  at  least  four  years 
experience  in  conducting  international 
exchanges  are  ineligible  to  apply  imder 
this  competition. 

There  should  be  a  clear  justification  of 
the  need  for  any  proposed  sub-contracts. 
Subcontractors  should  bring  unique 
skills  or  value  to  the  process,  and  this 
should  "be  demonstrated  in  the  proposal. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Awards  may  not  exceed  $1.8 
million,  and  may  be  smaller  if  an 
overlapping  grant  with  the  incumbent 
organization  is  necessary  to  ensure  a 
smooth  program  transfer.  There  must  be 
a  summary  budget  as  well  as  specific 
breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification. 

Allowable  costs  for  the  program  include 
the  following: 

(1)  Program  costs  for  students'  grants  (up 
to  two  years  of  graduate  study  plus  up  to  six 
months  of  language  training); 

(2)  Staff  salaries  and  benefits;  and 

(3)  Administrative  costs  including 
communication,  overhead  and  indirect  costs, 
travel  and  per  diem  expenses,  etc. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  the  following 
number:  ECA/A/E/EAP-2004-Vietnam- 
02. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Mary  Hanlon  in  the  Office  of  Academic 
Exchange  Programs,  ECA/A/E/EAP, 
Room  208,  U.S.  Department  of  State, 
SA-44,  301  4th  Street,  SW., 
Washington,  DC  20547;  phone:  202- 
619-5406;  fax:  202-401-1728;  e-mail: 
mhanlon@pd.state.gov  to  request  a 
Solicitation  Package  if  you  are  unable  to 
download  it  from  the  internet  (see 


instructions  below).  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Mary  Hanlon  on  all 
other  inquiries  and  correspondence. 
Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Thursday,  May  1,  2003. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/E/EAP-2004-Vietnam-02, 
F*rogram  Management,  ECA/EX/PM, 
Room  534,  301  4th  Street,  SW., 
Washington,  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  U.S. 
Embassy  for  its  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
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not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the  ]  Visa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  The  grantee 
organization  will  be  responsible  for 
issuing  DS-2019  forms  to  participants 
in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  DesignaUon,  ECA/EC/ECD-SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547,  Telephone: 
(202)  401-9810,  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 


for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package. 
All  eligible  proposals  will  be 
reviewed  by  the  program  office,  as  well 
as  the  Public  Diplomacy  section 
overseas  where  appropriate.  Eligible 
proposals  will  be  subject  to  compliance 
with  Federal  and  Bureau  regulations 
and  guidelines  and  forwarded  to  Bureau 
grant  panels  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grants  or  cooperative  agreements  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

■  3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
m^erials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/ Aoility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 


compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  it  unfolds  and 
at  the  end  of  the  program.  A  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives  is  recommended.  Successful 
applicants  will  be  expected  to  submit 
intermediate  reports  after  each  project 
compotient  is  concluded  or  quarterly, 
whichever  is  less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority:  Overall  grant  making 
authority  for  this  program  is  contained 
in  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961.  Public  Law  87- 
256,  as  amended,  also  known  as  the 
Fulbright-Hays  Act.  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries  *  *   * ;  to  strengthen  the 
ties  which  unite  us  with  other  nations 
by  demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  *  *  * 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  countries  of  the  world."  The 
funding  authority  for  the  program  above 
is  provided  through  legislation. 

Notice:  The  terms  and  conditions 
published  in  this  RFGP  are  binding  and 
may  not  be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
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with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification:  Final  awards  cannot  be 
made  imtil  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  Bureau 
procedures. 

Dated:  February  26.  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 
(FR  Doc.  03-5008  Filed  3-5-03:  8:45  am] 

BHJJNG  COOe  4710-05-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4293] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
Notice  of  Availability  of  a  Draft 
National  Plan  of  Action  To  Prevent, 
Deter,  and  Eliminate  Illegal, 
Unregulated,  and  Unreported  Fishing 

SUMMARY:  The  Department  of  State 
announces  the  availability  of  a  draft 
National  Plan  of  Action  (NPOA) 
developed  pursuant  to  the  International 
Plan  of  Action  (IPOA)  to  Prevent,  Deter, 
and  Eliminate  Illegal,  Unregulated,  and 
Unreported  Fishing,  adopted  by  the 
United  Nations  Food  and  Agriculture 
Organization  (FAO)  Committee  on 
Fisheries  (COFI)  Ministeried  Meeting  in 
February  2001.  Members  of  the  public 
are  encouraged  to  provide  comments  on 
the  draft  NPOA. 

DATES:  Comments  must  be  received  no 
later  than  May  31,  2003. 
ADDRESSES:  Written  ccmiments  and 
requests  for  copies  of  the  draft  NPOA 
should  be  submitted  to  Deirdre  Warner- 
Kramer,  Office  of  Marine  Conservation 
(OES/OMC),  Bureau  of  Oceans,  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State, 
Washington.  DC  20520-7818,  or  may  be 
sent  via  facsimile  {fax)  to  202-736- 
7350.  An  electronic  version  of  the  draft 
is  available  at  http://www.state.gOv/g/ 
oes/ocns/c7983.htm  Comments  will  not 
be  accepted  if  submitted  via  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  Warner-Kramer  at  202-64  7- 
2335,  fax  202-736-7350. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  and  other  members  of  the 
international  conununity  have 
experienced  a  growing  incidence  of 
fishing  activity  that  does  not  respect 
applicable  laws  and  regulations, 
including  fishing  rules  adopted  at  the 
national  and  international  levels. 
Examples  of  such  activity  include 


reflagging  of  fishing  vessels  to  evade 
controls,  fishing  in  areas  of  national 
jurisdiction  without  authorization  by 
the  coastal  State,  and  failure  to  report 
(or  misreporting)  catches.  Such 
irresponsible  fishing  activity  directly 
undermines  efforts  to  manage  fisheries 
properly  and  impedes  progress  toward 
the  goal  of  sustainable  fisheries. 

Under  the  auspices  of  the  Food  and 
Agriculture  Organization  of  the  United 
Nations  (FAO),  a  concerted  effort  was 
undertaken  to  develop  a  comprehensive 
"toolbox"  of  measures  that  States  could 
take,  both  individually  and  collectively, 
to  address  the  problems  of  lUU  fishing. 
This  effort  culminated  with  the 
adoption  in  2001  of  the  FAO 
International  Plan  of  Action  to  Prevent,    . 
Deter  and  Eliminate  Illegal,  Unreported 
and  Unregulated  Fishing  (IPOA). 

As  its  title  suggests,  the  objective  of 
the  IPOA  is  to  prevent,  deter  and 
eliminate  lUU  fishing.  The  principles  to 
guide  the  pursuit  of  this  objective 
include:  (1)  Broad  participation  and 
coordination  among  States,  as  well  as 
representatives  from  industry,  fishing 
communities  and  non-governmental 
organizations;  (2)  the  phasing-inof 
action  to  implement  the  IPOA  on  the 
earliest  possible  timetable;  (3)  the  use  of 
a  comprehensive  and  integrated 
approach,  so  as  to  address  all  impacts  of 
lUU  fishing;  (4)  the  maintenance  of 
consistency  with  the  conservation  and 
long-term  sustainable  use  of  fish  stocks 
and  the  protection  of  the  environment: 
(5)  transparency;  and  (6)  non- 
discrimination in  form  or  in  fact  against 
any  State  or  its  fishing  vessels. 

The  draft  U.S.  National  Plan  of  Action 
is  organized  along  the  same  lines  as  the 
IPOA,  including  sections  on  All  State 
Responsibilities,  Flag  State  * 

Responsibilities,  Coastal  State  Measures, 
Port  State  Measures,  Internationally 
Agreed  Market  State  Measures, 
Measures  to  be  Implemented  Through 
Regional  Fisheries  Management 
Organizations  and  Special  Requirements 
of  Developing  States.  As  envisioned  in 
the  IPOA,  the  United  States  intends  to 
review  the  implementation  of  this 
National  Plan  of  Action  at  least  every 
four  years  after  its  adoption. 

Dated:  February  27,  2003. 
Margaret  F.  Hayes, 

Acting  Deputy  Assistant  Secretary  for  Oceans 
and  Fisheries,  Department  of  State. 
IFR  Doc.  03-5287  Filed  3-5-03;  8:45  am] 
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OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Proposed  Measure  and 
Opportunity  for  Public  Comment 
Pursuant  to  Section  421  of  the  Trade 
Act  of  1974:  Certain  Steel  Wire 
Garment  Hangers  From  ttie  People's 
Republic  of  China 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  proposed  measure; 
request  for  comments. 

summary:  The  Uniteid  States 
International  Trade  Commission  (ITC) 
has  determined,  pursuant  to  section 
421(b)(1)  of  the  Trade  Act  of  1974,  as 
amended  (the  Trade  Act)  (19  U.S.C. 
2451(b)(1)),  that  certain  steel  wire 
garment  hangers  '  from  the  People's 
Republic  of  China  (China)  are  being 
imported  into  the  United  States  in  such 
increased  quantities  or  under  such' 
conditions  as  to  cause  market  disruption 
to  the  domestic  producers  of  like  or 
directly  competitive  products.  Pursuant 
to  section  421(h)(1)  of  the  Trade  Act,  the 
United  States  Trade  Representative 
(USTR)  is  publishing  notice  of  proposed 
restrictions  with  respect  to  imports  of 
the  subject  steel  wire  garment  hangers 
from  China.  USTR  invites  domestic 
producers,  importers,  exporters,  and 
other  interested  parties  to  submit  their 
views  and  evidence  on  the 
appropriateness  of  the  proposed 
restrictions  and  whether  they  would  be 
in  the  public  interest.  USTR  also  invites 
interested  parties  to  participate  in  a 
public  hearing  (if  requested). 
DATES:  Requests  for  USTR  to  hold  a 
public  hearing  are  due  by  March  18, 
2003.  Written  comments  and  requests  to 
testify  at  any  public  hearing  are  due  by 
March  20,  2003.  If  a  request  for  USTR 


'  For  purposes  of  its  investigation,  the  ITC 
considered  certain  steel  wire  garment  hangers  to 
consist  of  garment  hangers,  fabricated  from  steel 
wire  in  gauges  from  9  to  17.  inclusive  (3.77  to  1.37 
millimeters,  inclusive),  whether  or  not  galvanized 
or  painted,  whether  or  not  coated  with  latex  or 
epoxy  or  other  similar  gripping  materials,  and    . 
whether  or  not  fashioned  with  paper  covers  or 
capes  (with  or  without  printing)  and/or  nonslip 
features  such  as  saddles,  tubes,  or  struts.  After 
fabrication,  such  hangers  are  in  lengths  from  7  to 
20  inches,  inclusive  (177.8  to  508  millimeters, 
inclusive),  and  the  hanger's  length  or  bottom  bar  is 
composed  of  steel  wire  and/or  saddles,  tubes,  or 
struts.  The  product  may  also  be  identified  by  its 
commercial  designation,  referring  to  the  shape  and/ 
or  style  of  the  hanger  or  the  garment  for  which  it 
is  intended,  including  but  not  limited  to  Shirt.  Suit, 
Strut,  and  Caped  hangers.  Specific-.ally  excluded  are 
wooden,  plastic,  aluminum,  and  other  garment 
hangers  that  are  covered  under  separate 
subheadings  of  the  Harmonized  Tariff  System  of  the 
United  States  (HTS).  The  products  subject  to  the 
investigation  are  classified  in  subheading 
7326.20.00  of  the  HTS  and  reported  under 
statistical  reporting  number  7326.20.0020. 
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to  hold  a  public  hearing  is  received,  the 
hearing  will  be  held  on  April  1,  2003. 
ADDRESSES:  Submissions  by  electronic 
mail:  FR0070@ustr.gov;  Submissionsse 
3581  by  facsimile:  Sandy  McKinzy, 
USTR,  at  (202)  395-9672. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments  and  holding  of  a  public 
hearing,  contact  Sandy  McKinzy,  USTR, 
telephone  (202)  395-9483,  facsimile 
(202)  395-9672.  Other  questions  should 
be  addressed  to  Terrence  J.  McCartin, 
Office  of  North  Asian  Affairs,  USTR. 
telephone  (202)  395-3900,  or  David  L. 
Weller,  Office  of  General  Counsel, 
USTR.  telephone  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION: 

1.  The  rrC  Investigation  and  Section 
421 

Following  receipt  of  a  petition  filed 
on  November  27,  2002,  on  behalf  of 
CHC  Industries,  Inc..  M&B  Metal 
Products  Co.,  Inc.,  and  United  Wire 
Hanger  Corp.,  the  ITC  instituted 
investigation  No.  TA-421-2,  under 
section  421  of  the  Trade  Act  (19  U.S.C. 
2451)  to  determine  whether  the  subject 
steel  wire  garment  hangers  from  China 
are  being  imported  into  the  United 
States  in  such  increased  quantities  or 
under  such  conditions  as  to  cause  or 
threaten  to  cause  market  disruption  to 
the  domestic  producers  of  like  or 
directly  competitive  products.  The  ITC 
made  an  affirmative  determination  on 
January  27,  2003,  and  transmitted  a 
report  on  its  determination,  as  well  as 
its  remedy  proposals,  to  USTR  on 
February  14,  2003.  The  views  of  the  ITC. 
including  its  remedy  proposals,  are 
available  on  the  ITC's  Web  site  {bttp:// 
www.  usitc.gov/7ops/ 
cbinasafeguard.htm)  and  are  contained 
in  USITC  Publication  3575  (February 
2003),  entitled  "Certain  Steel  Wire 
Garment  Hangers  from  China: 
Investigation  No.  TA-421-2".  A  copy  of 
that  publication,  which  also  includes 
the  ITC  staff  report,  can  be  obtained 
from  the  ITC  by  faxing  a  request  to  (202) 
205-2104  or  calling  (202)  205-1809. 

Following  an  affirmative 
determination  by  the  ITC,  and  pursuant 
to  Section  421(h)  of  the  Trade  Act. 
USTR  is  required  to  make  a 
recommendation  to  the  President 
concerning  what  action,  if  any,  to  take 
to  remedy  the  market  disruption.  Within 
15  days  after  receipt  of  USTR's 
recommendation,  the  President  is 
required  to  provide  import  relief  unless 
the  President  determines  that  provision 
of  such  rehef  is  not  in  the  national 
economic  interest  of  the  United  States 
or,  in  extraordinary  cases,  that  the 
taking  of  action  would  cause  serious 


harm  to  the  national  security  of  the 
United  States.  (Section  421(k))  Prior  to 
making  a  reconunendation,  USTR  is 
required  to  publish  notice  of  any 
proposed  measures  and  of  the 
opportunity  to  comment. 

2.  Proposed  Measure  and  Opportunity 
for  Comment 

The  ITC  recommended  that  the 
President  impose  a  duty,  in  addition  to 
the  current  rate  of  duty,  for  a  three-year 
period  on  imports  of  the  subject  steel 
wire  garment  hangers  from  China,  as 
follows:  25  percent  ad  valorem  in  the 
first  year.  20  percent  ad  valorem  in  the 
second  year,  and  15  percent  ad  valorem 
in  the  third  year.  The  ITC  further 
recommended  that,  if  applications  are 
filed,  the  President  direct  the  U.S. 
Department  of  Commerce  and  the  U.S. 
Department  of  Labor  to  provide 
expedited  consideration  of  trade 
adjustment  assistance  for  firms  and/or 
workers  affected  by  the  subject  imports. 
(68  FR  8926)  USTR  proposes  this 
remedy  for  further  consideration  by 
domestic  producers,  importers, 
exporters,  and  other  interested  parties, 
and  invites  any  of  these  parties  to 
submit  their  views  and  evidence  on  the 
appropriateness  of  the  proposed  remedy 
and  whether  it  would  be  in  the  public 
interest.  In  addition,  USTR  invites 
comments  on  other  possible  actions, 
including:  imposition  of  an  additional 
duty  on  imports  of  the  subject  steel  wire 
garment  hangers  from  China,  at  a  rate 
and/or  for  a  period  different  from  the 
ITC  recommendation;  imposition  of  a 
tariff-rate  quota  on  the  subject  imports 
from  China;  imposition  of  a  quota  on  the 
subject  imports  from  China;  an  import 
monitoring  mechanism;  or  no  import 
relief  (pursuant  to  a  determination 
under  Section  421(k)  of  the  Trade  Act 
regarding  the  national  economic  interest 
or  national  security).  In  commenting  on 
possible  actions,  interested  parties  are 
requested  to  address:  (i)  The  short-  and 
long-term  effects  that  implementation  of 
the  proposed  action  is  likely  to  have  on 
the  domestic  steel  wire  garment  hanger 
industry,  other  domestic  industries,  and 
downstream  consumers,  and  (ii)  the 
short-  and  long-term  effects  that  not 
taking  the  proposed  action  is  Ukely  to 
have  on  the  domestic  steel  wire  garment 
hanger  industry,  its  workers,  and  on 
other  domestic  industries  or 
communities. 

An  interested  party  may  request  that 
USTR  hold  a  public  hearing,  which 
request  must  be  received  by  March  18. 
2003.  Written  comments,  as  well  as 
requests  to  testify  at  any  public  hearing, 
must  be  received  by  March  20.  2003. 
and  should  be  submitted  in  accordance 
with  the  instructions  below.  Parties  that 


haVe  submitted  comments  and/or 
requested  to  testify  at  any  public 
hearing  will  be  informed  if  a  hearing  is 
to  be  held.  In  addition,  information  on 
any  public  hearing  may  be  obtained  by 
contacting  Sandy  McKinzy  at  (202)  395- 
9483.  If  a  public  hearing  is  requested,  it 
will  be  held  on  April  1.  2003.  at  9:30 
a.m.  in  Rooms  1  and  2, 1724  F  Street. 
NW.,  Washington,  D.C.  Requests  to 
testify  must  include  the  following 
information:  (1)  Name,  address, 
telephone  number,  fax  nxunber.  and  firm 
or  affiliation  of  the  person  wishing  to 
testify;  and  (2)  a  brief  siunmary  of  the 
comments  to  be  presented. 

3.  Requirements  for  Submissions 

In  order  to  facilitate  prompt 
processing  of  submissions,  USTR 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this 
notice. 

Persons  making  submissions  by  e- 
mail  should  use  the  following  subject 
line:  "Wire  Hangers"  followed  by  (as 
appropriate)  "Written  Comments", 
"Request  for  Public  Hearing",  or 
"Request  to  Testify".  Documents  should 
be  submitted  as  either  WordPerfect, 
MSWord,  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel.  For  any  dociunent 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  should  begin  with 
the  characters  "P-".  The  "P-"  or  'BC- 
"  should  be  followed  by  the  name  of  the 
submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  submitted  in 
response  to  this  request  will  be  placed 
in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5.  except  " 
business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Business  confidential  information 
submitted  in  accordance  with  15  CFR 
2003.6  miist  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
of  each  page,  including  any  cover  letter 
or  cover  page,  and  must  be  accompanied 
by  a  nonconfidential  siunmary  of  the 
confidential  information.  All  public 
documents  and  nonconfidential 
summaries  shall  be  available  for  public 


inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
public,  by  appointment  only,  from  10 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m.. 
Monday  through  Friday.  An 
appointment  to  review  the  file  must  be 
scheduled  at  least  48  hours  in  advance 
and  may  be  made  by  calling  (202)  395-  . 
6186. 

Wendy  S.  Cutler. 

Assistant  United  States  Trade  Representative, 
Office  of  North  Asian  Affairs. 
(FR  Doc.  03-5329  Filed  3-5-03;  8:45  am] 
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OFFICE  OF  THE  UNITED  TRADE 
REPRESENTATIVE 

[Docket  No.  WTO/DS-282] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Antidumping  Measures  on 
Oil  Country  Tubular  Goods  From 
Mexico 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representatives  ("USTR") 
is  providing  notice  that  on  February  18, 
2003,  the  United  States  received  from 
Mexico  a  request  for  consultations 
under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  ("WTO  Agreement") 
regarding  various  measures  relating  to 
the  antidumping  duty  order  on  oil 
country  tubular  goods  ("OCTG")  from 
Mexico.  Mexico  alleges  that 
determinations  made  by  U.S.  authorities 
concerning  this  product,  and  certain 
related  matters,  are  inconsistent  with 
Articles  1.  2,  3.  6, 11,  and  18  of  the 
Agreement  on  Implementation  of  Article 
VI  of  the  General  Agreement  on  Tariffs 
and  Trade  1994  ("AD  Agreement"), 
Articles  VI  and  X  of  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994").  and  Article  XVI:4  of  the' 
WTO  Agreement.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  couirse  of 
the  dispute  settlement  proceedings, 
conunents  should  be  submitted  on  or 
before  April  25,  2003,  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR0069@ustr.gov,  or  (ii)  by  mail,  to 
Sandy  McKinzy.  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Washington,  DC  20508. 
Attn:  Mexico  OCTCj^Di^ute,  with  a 
confinnation  copy  sent  electronically  to 


the  address  above,  or  by  fax  to  (202) 
395-3640.  in  accordance  with  the 
requirements  for  submission  set  out 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hunter.  Associate  General 
Counsel.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
NW.,  Washington,  DC,  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Urugary  Round 
Agreements  Act  ("URAAJ  (19  U.S.C. 
3537(b)(1)  requires  that  notice  and 
opportunity  for  conunent  be  provided 
after  the  United  States  submit  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportiihity  for  comment,  USTR  is 
providing  notice  that  consultations  haVe 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding 
("DSU").  ff  such  consultations  should 
fail  to  resolve  the  matter  and  a  dispute 
settlement  panel  is  established  pursuant 
to  the  DSU.  such  panel,  which  would 
hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Ma|or  Issues  Raised  by  Mexioo 

With  respect  to  the  measures  at  issue. 
Mexico's  request  for  consultations  refers 
to  the  following: 

•  The  final  sunset  review 
determinations  on  OCTG  from  Mexico 
by  the  U.S.  Department  of  Conunerce 
("Commerce")  (66  FR  14131  (March  9, 
2001),  and  the  U.S.  International  Trade 
Commission  ("ITC")  (66  FR  35997  (July 
10,  2001)),  as  well  as  the  resulting 
continuation  by  Commerce  of  the 
antidumping  duty  order  on  OCTG  from 
Mexico  (66  FR  38630  (July  25.  2001); 

•  The  final  residts  of  the  fourth 
administrative  review  by  Committee  of 
the  antidumping  duty  order  on  OCTG 
from  Mexico,  such  review  covering  the 
time  period  from  August  1. 1998  to  July 
31.  1999  (66  FR  15832  (March  21. 
20010): 

•  Sections  751  and  752  of  the  Tariff 
Act  of  1930; 

•  The  URAA  Statement  of 
Administrative  Action; 

•  Conunerce's  Sunset  Policy  Bulletin 
(63  FR  18871  (April  16,  1998)); 

•  Commence 's  simset  review 
regulaUons,  19  CFR  351.218; 

•  The  ITC's  sunset  review 
regulations,  19  CFR  207.60-69;  and 

•  Portions  of  Commerce's  regulations 
concerning  administrative  reviews, 
including  19  CFR  351.213.  351.221.  and 
351.222, 


With  respect  to  the  claims  of  WTO- 
inconsistency,  Mexico's  request  for 
consultations  refers  to  the  following: 

•  With  regard  to  the  sunset  review 
conducted  by  Conunerce: 

•  Commerce's  misapphcation  of  the 
standard  of  "would  likely  be  to  lead  to"; 
and 

•  Commerce's  reliance  on  a 
presumption  in  favor  of  maintaining  the 
anti-diunping  measures. 

•  With  regard  to  the  sunset  review 
conducted  by  the  ITC: 

•  The  ITC's  misapplication  of  the 
"would  be  likely  to  lead  to  "  principle; 

•  The  ITC's  failure  to  conduct  an 
"objective  examination"  of  the  record 
based  on  "positive  evidence"; 

•  The  ITC's  failure  to  base  its 
determination  of  injury  on  the  "effects 
of  dumping"  on  the  domestic  industry 
and  to  consider  whether  injury  was 
caused  by  "any  known  factors  other 
than  the  dumped  imports"; 

•  The  ITC's  cumulative  assessment  of 
injury;  and 

•  'The  standards  requiring  that  the 
ITC  determine  whether  injury  would  be 
likely  to  continue  or  recur  "vdthin  a 
reasonable  foreseeable  time"  and  that 
the  ITC  "shall  consider  that  the  effects 
of  revocation  or  termination  may  nbt  be 
imminent,  but  may  manifest  themselves 
over  a  longer  period  of  time",  both  per 
se  and  applied. 

•  With  regard  to  the  fourth 
administrative  review: 

•  Commerce's  determination  not  to 
revoke  the  antidumping  order; 

•  Commerce's  retroactive  application 
of  new  requirements  for  revocation;  and 

•  Commerce's  use  o£the  practice 
known  as  "zeroing"  for  negative 
dumping  margins. 

Mexico  also  alleges  that  the  U.S. 
statutory,  regulatory  and  administrative 
provisions  k  cites  require  Commerce 
and  the  ITC  to  act  inconsistently  with 
Articles  1',  2. 11  and  18  of  the  AD 
Agreement  and  Article  VI  of  the  GATT 
1994,  thereby  rendering  the  U.S. 
provisions  inconsistent  par  se  with 
those  articles,  as  well  as  with  Article 
18.4  of  the  AD  Agreement  and  Article 
XVI:4  of  the  WTO  Agreement.  In 
addition,  Mexico  alleges  that  its  claims, 
viewed  ciunulatively.  estabUsh  a 
violation  of  Article  11.1  of  the  AD 
Agreement  and  Article  VI  and  Article 
X:3(a)  of  the  GATT  1994. 

Requirements  for  Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  U.S.  mail,  first  class, 
postage  prepaid,  to  Sandy  McKinzy  at 
the  address  Usted  above,  or  transmit  a 
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copy  electronically  to  FR0069@ustr.gov, 
with  "Mexico  OCTG  Dispute"  in  the 
subject  line.  For  documents  sent  by  U.S. 
mail,  USTR  requests  that  the  submitter 
provide  a  confirmation  copy,  either 
electronically,  to  the  electronic  mail 
address  listed  above,  or  by  fax  to  (202) 
395-3640.  USTR  encourages  the 
submission  of  documents  in  Adobe  PDF 
format,  as  attachments  to  an  electronic 
mail.  Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the^submission  itself  and 
not  as  separate  files.  Conunents  must  be 
in  English.  A  person  requesting  that 
information  contained  in  a  comment 
submitted  by  that  person  be  treated  as 
confidential  business  information  must 
certify  that  such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  ft-om  the  public  with 
respect  to  the  dispute;  if  a  dispute 
settlement  panel  is  convened,  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Dock  No,  WT/ 


DS-282,  Mexico  OCTG  Dispute)  may  be 
made  by  calling  the  USTR  Reading 
Room  at  (202)  395-6186.  The  USTR 
Reading  Room  is  open  to  the  public 
from  9:30  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 
IFR  Doc.  03-5330  Filed  3-5-03;  8:45  am) 
muiNO  cooe  3190-01-H 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-281]  * 

WTO  Dispute  Settlement  Proceeding 
Regarding  Antidumping  Measures  on 
Cement  From  Mexico 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
.providing  notice  that  on  January  31, 
2003,  the  United  States  received  from 
Mexico  a  request  for  consultations 
under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  ("WTO  Agreement") 
regarding  various  measures  relating  to 
the  antidumping  duty  order  on  gray 
Portland  cement  and  cement  clinker 
("cement")  from  Mexico.  Mexico  alleges 
that  determinations  made  by  U.S. 
authorities  concerning  this  product,  and 
certain  related  matters,  are  inconsistent 
with  Articles  1,  2,  3,  4,  6.  8,  9,  10,  11, 
12  and  18  of  the  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreements  on  Tariffs  and 
Trade  1994  ("AD  Agreement").  Articles 
III.  VI  and  X  of  the  General  Agreement 
on  Tariffs  and  Trade  1994  ("GATT 
1994").  and  Article  XVI:4  of  the  WTO 
Agreement.  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  diis  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  March  28.  2003.  to  be  assured  of 
timely  consideration  by  USTR. 
ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR0068@ustr.gov,  or  (ii)  by  mail,  to 
Sandy  McKinzy.  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street.  NW..  Washington.  DC  20508. 
Attn:  Mexico  Cement  Dispute,  with  a 
confirmation  copy  sent  electronically  to 
the  address  above,  or  by  fax  to  (202) 
395-3640,  in  accordance  with  the 


requirements  for  submission  set  out 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hunter.  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington.  DC  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment,  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding 
("DSU").  If  such  consultations  should 
fail  to  resolve  the  matter  and  a  dispute 
setUement  panel  is  established  pursuant 
to  the  DSU,  such  panel,  which  would 
hold  its  meeting  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  Mexico 

With  respect  to  the  measures  at  issue, 
Mexico's  request  for  consultations  refers 
to  the  following: 

•  The  final  results  of  the  fifth  through 
eleventh  administrative  reviews  of  the 
antidumping  duty  order  on  cement  from 
Mexico,  such  reviews  collectively 
covering  the  time  period  from  August  1, 
1994  to  July  31,  2001.  These  final 
results,  which  were  made  by  the  U.S. 
Department  of  Commerce  ("Commerce") 
are  published  at  62"  FR  17148  (April  9, 
1997);  63  FR  12764  (March  16,  1998);  64 
FR  13148  (March  17,  1999);  65  FR  13943 
(March  15.  2000);  66  FR  14889  (March 
14,  2001;  67  FR  12518  (March  19,  2002); 
and  67  FR  12518  (January  14,  2003); 

•  The  final  sunset  review 
determinations  on  cement  from  Mexico 
by  Commerce  (65  FR  41049  (July  3, 
2000)),  and  the  U.S.  International  Trade 
Commission  ("ITC")  (USITC  Publication 
No.  3361  (October  2000)  and  65  FR 
65327  (November  1,  2000)),  as  well  as 
the  resulting  continuation  by  Commerce 
of  the  antidumping  duty  order  on 
cement  from  Mexico  (65  FR  68979 
(November  15,  2000)); 

•  The  dismissal  by  the  ITC  of  a 
request  for  the  institution  of  a  changed 
circumstances  review  of  the 
antidumping  duty  order  on  cement  from 
Mexico  (66  FR  65740  (December  20, 
2001)); 

•  Sections  736,  737,  751.  752  and  7/8 
of  the  Tariff  Act  of  1930; 


•  The  URAA  Statement  of 
Administrative  Action,  H.R.  Doc.  No. 
103-316.  vol.  1  (1994); 

•  Commerce's  Sunset  Policy  Bulletin 
(63  FR  18871  (April  16, 1998)); 

•  Commerce's  sunset  review 
regulations,  19  CFR  §  351.218; 

•  The  rrC's  sunset  review 
regvdations,  19  CFR  §§  207.60-69;  and 

•  Portions  of  Commerce's  regulations 
governing  the  calculation  of  dumping 
margins,  19  CFR  §§  351.102.  351.212(f), 
351.213(j),  351.403,  and  351.414(c)(2). 

With  respect  to  the  claims  of  WTO- 
inconsistency,  Mexico's  request  for 
consultations  refers  to  the  following: 

•  With  regard  to  the  sunset  review 
conducted  by  Commerce: 

•  Commerce's  misapplication  of  the 
standard  of  "would  be  likely  to  lead  to"; 

•  The  basis  of  Commerce's 
determination  of  the  likelihood  of 
dumping; 

•  Commerce's  failure  to  disclose  the 
"essential  facts  under  consideration 
which  form  the  basis  for  the  decision"; 

•  U.S.  laws,  regulations  and 
procedures  relating  to  duty  absorption, 
both  per  se  and  as  applied;  and 

•  Commerce's  reliance  on  a 
presumption  in  favor  of  maintaining  the 
anti-dumping  measures. 

•  With  regard  to  the  sunset  review 
conducted  by  the  ITC: 

•  The  rrC's  misapplication  of  the 
"would  be  likely  to  lead  to"  principle; 

•  The  rrC's  failure  to  compile 
sufficient  information  on  the  existence 
of  either  a  domestic  industry  or  regional 
industries; 

•  The  ITC's  determination  to  the 
effect  that  "all  or  almost  all"  U.S. 
producers  from  the  southern  United 
States  would  suffer  material  injury  in 
the  event  of  the  antidumping  duty  order 
being  revoked; 

•  The  ITC's  failure  to  conduct  an 
"objective  examination"  of  the  record 
based  on  "positive  evidence"; 

•  The  ITC's  failure  to  base  its 
determination  of  injury  on  the  "effects 
of  dumping"  on  the  domestic  industry 
and  to  consider  whether  injury  was 
caused  by  "any  known  factors  other 
than  the  dumped  imports";  and 

•  The  statutory  requirements  that  the 
ITC  determine  whether  injury  would  be 
likely  to  continue  or  recur  "within  a 
reasonably  foreseeable  time"  and  that 
the  ITC  "shall  consider  that  the  effects 
of  revocation  or  termination  may  not  be 
imminent,  but  may  manifest  themselves 
only  over  a  longer  period  of  time",  both 
perse  and  as  applied. 

•  With  regard  to  the  ITC's 
determination  to  reject  the  request  of  the 
Mexican  producers  for  the  initiation  of 
a  changed  circumstances  review: 

•  The  rrC's  fedlure  to  consider  the 
positive  evidence  which  justified  the 


need  for  a  changed  circumstances 
review  and  its  failure  to  initiate  such  a 
review; 

•  The  ITC's  failure  to  initiate  a 
changed  circumstances  review  to  ensure 
that  die  antidumping  duty  order  only 
applied  to  a  regional  industry  in 
exceptional  circumstances;  and. 

•  The  ITC's  failure  to  disclose  the 
necessary  evidence  for  and  adequately 
substantiate  its  decision. 

•  With  regard  to  the  administrative 
reviews: 

•  Commerce's  improper  exclusion  of 
domestic  sales  of  identical  Type  II  and 
Type  V  LA  cement; 

•  Commerce's  comparison  of  sales  of 
bagged  cement  with  sales  of  cement  in 
bulk; 

•  Commerce's  failure  to  make  a  "fair 
comparison"  on  the  basis  of  weighted 
average  values,  and  its  failure  to  make 
the  required  determinations  regarding 
the  use  of  alternative  methodologies; 

•  Commerce's  use  of  the  practice 
knovtrn  as  "zeroing"  for  negative 
dumping  margins; 

•  "The  levying  of  antidumping  duties 
on  the  products  consigned  outside  the 
area  defined  in  the  seventh  to  tenth 
administrative  reviews; 

•  Commerce's  use  of  an  "arm's 
length"  review  to  determine  whether 
sales  to  related  customers  were  "in  the 
ordinary  course  of  trade"; 

•  Commerce's  request  that  the 
Mexican  respondent  parties  report 
downstream  sales  by  affiliated  to 
unaffiliated  customers,  and  Commerce's 
calculation  of  dumping  margins  on  the 
basis  of  these  downstream  sales; 

•  Commerce's  ^lure  to  take  accoimt 
of  cost-related  evidence  in  the  record  in 
Elation  to  differences  in  merchandise 
which  affected  price  comparability,  and 
its  application  of  the  "facts  available" 
when  making  difference  in  merchandise 
adjustments; 

•  Commerce's  failure  to  deduct 
certain  pre-sale  warehousing  costs; 

•^  Commerce's  determination  to 
"amalgamate"  two  Mexican  companies 
and  to  calculate  a  single  weighted 
average  margin  and  estabUsh  a  single 
importer-specific  rate  applicable  to  both 
companies;  and 

•  The  imposition  by  Commerce  of  an 
unreasonable  burden  of  proof  on  the 
Mexican  respondent  parties  in  the 
determination  of  duty  absorption. 

•  Commerce's  failure  to  estabUsh  that 
there  was  adequate  support  frtim  the 
regional  industry  for  continued 
imposition  of  the  antidumping  duty. 

•  With  regard  to  the  U.S. 
retrospective  duty  assessment  system: 

•  The  failure  to  notify  importers  of 
the  application  of  final  or  definitive 
anti-dumping  duties; 


•  The  application  of  a  rate  of 
antidumping  duty  that  is  sometimes 
higher  than  the  rate  applicable  at  the 
time  of  entry;  and 

•  The  collection  of  interest  payments 
over  and  above  the  amount  of  the 
apphcable  antidumping  margin. 

•  The  application  o!  Section  129(c)(1) 
of  the  URAA  to  currentiy  unpaid 
amoimts  in  respect  of  cement  from 
Mexico. 

Mexico  also  alleges  that  the  claims 
described  above  reveal  that  the  U.S. 
antidiimping  measures  in  question 
resulted  in  less  favorable  treatment 
being  accorded  to  Mexican  cement  than 
to  the  U.S.  like  product  in  a  maimer 
inconsistent  with  Article  III.4  of  the 
GATT  1994.  In  addition.  Mexico  alleges 
that  these  claims,  viewed  cumulatively, 
establish  a  violation  of  Article  X:3(a)  of 
the  GATT  1994  and  Articles  1  and  18 
of  the  AD  Agreement 

Requirements  for  Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  U.S.  mail,  first  class, 
postage  prepaid,  to  Sandy  McKinzy  at 
the  address  listed  aboVe.  or  transmit  a 
copy  electronically  to  FR0068@ustr.gov, 
with  "Mexico  Cement  Dispute"  in  the 
subject  line.  For  documents  sent  by  U.S. 
mail,  USTR  requests  that  the  submitter 
provide  a  confirmation  copy,  either 
electronically,  to  the  electronic  mail 
address  listed  above,  or  by  fax  to  (202) 
395-3640.  USTR  encourages  the 
submission  of  documents  in  Adobe  PDF 
format,  as  attachments  to  an  electronic 
mail.  Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itseff.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself ^  and 
not  as  separate  files.  Comments  must  be 
in  English.  A  person  requesting  that 
information  contained  in  a  comment 
submitted  by  that  person  be  treated  as 
confidential  business  information  must 
certify  that  such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
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the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pxusuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  v»rill 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street.  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  if  a  dispute 
settlement  panel  is  convened,  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and.  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  No.  WT/ 
DS-281.  Mexico  Cement  Dispute)  may 
be  made  by  calling  the  USTR  Reading 
Room  at  (202)  395-6186.  The  USTR 
Reading  Room  is  open  to  the  public 
from  9:30  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m..  Monday  through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 
|FR  Doc.  03-5331  Filed  3-5-03;  8:45  am] 
BiLUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Review  Under  49  U.S.C.  41720  of  Delta/ 
Northwest/Continental  Agreements 

AGENCY:  Office  of  the  Secretary. 
Department  of  Transportation. 
ACTION:  Notice  requesting  comments. 

summary:  Delta  Air  Lines.  Northwest 
Airlines,  and  Continental  Airlines  have 
resubmitted  their  codeshare  and 
frequent-flyer  program  reciprocity 
agreements  to  the  Department  for 
review.  The  three  airlines  originally 
submitted  those  agreements  for  review 
under  49  U.S.C.  41720  on  August  23, 
2002.  The  Department  determined  that 
the  agreements,  if  implemented  as 
presented  by  the  three  airlines,  could 
result  in  significant  adverse  impacts  on 
airline  competition  unless  the  airlines 


agreed  to  six  conditions  that  would 
limit  the  likelihood  of  competitive 
harm.  The  three  airlines  have  accepted 
three  of  the  six  conditions  and.  after 
consultations  with  the  Department,  have 
proposed  alternative  language  for  the 
remaining  three  conditions.  The 
Department  is  inviting  interested 
persons  to  submit  comments  on  whether 
the  airlines'  proposed  alternative 
language  adequately  addresses  the 
competitive  concerns  relating  to  those 
three  conditions. 

Any  conunents  should  be  submitted 
by  March  18,  2003. 
ADDRESSES:  Comments  must  be  filed 
with  Randall  Beimett.  Director.  Office  of 
Aviation  Analysis.  Room  6401.  U.S. 
Department  of  Transportation.  400  7th 
St.,  SW.,  Washington.  DC  20590.  Late 
filed  comments  will  be  considered  to 
the  extent  possible.  To  facilitate 
consideration  of  comments,  each 
commenter  should  file  three  copies  of 
itis  comments. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  ' 
Thomas  Ray,  Office  of  the  General 
Counsel.  400  Seventh  St..  SW.. 
Washington.  DC  20590,  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  On  August 
23,  Delta,  Northwest,  and  Continental 
("the  Alliance  Carriers")  submitted 
codeshare  and  frequent-flyer  progreun 
reciprocity  agreements  to  us  for  review. 
Their  proposed  alliance  would  be  a 
comprehensive  marketing  arrangement 
that  would  involve  code-sharing, 
frequent  flyer  reciprocity,  and  reciprocal 
access  to  airport  lounges.  Their  alliance 
agreement  would  have  a  ten-year  term. 
See  68  FR  3293,  3295,  January  23,  2003. 

The  Alliance  Carriers  submitted  their 
agreements  under  49  U.S.C.  41720. 
which  requires  certain  khids  of  joint 
venture  agreements  among  major  U.S. 
passenger  airlines  to  be  submitted  to  us 
at  least  thirty  days  before  they  can  be 
implemented.  We  may  extend  the 
waiting  period  by  150  days  with  respect 
to  a  code-sharing  agreement  and  by   ^ 
sixty  days  for  other  types  of  agreements. 
At  the  end  of  the  waiting  period  (either 
the  thirty-day  period  or  any  extended 
period  established  by  us),  the  parties 
may  implement  their  agreement.  The 
statute  does  not  expressly  require  the 
parties  to  obtain  our  approval  before 
proceeding,  and.  to  block  the 
implementation  of  an  agreement,  we 
would  normally  institute  a  formal 
enforcement  proceeding  under  49  U.S.C. 
41712  (formerly  section  411  of  the 
Federal  Aviation  Act)  to  determine 
whether  the  agreement's 
implementation  would  be  an  unfair  or 
deceptive  practice  or  unfair  method  of 
competition  that  would  violate  that 
section.  We  interpret  and  apply  section 


41712  in  light  of  the  express  direction 
of  the  statute  that  we  consider  the 
public  policy  factors  set  forth  in  49 
U.S.C.  40101.  At  the  conclusion  of  the 
proceeding,  we  could  issue  an  order 
directing  the  parties  to  cease  and  desist 
from  practices  found  to  be  anti- 
competitive. 

Following  the  original  submission  of 
the  agreements,  we  invited  interested 
persons  to  submit  comments.  Wfe 
required  the  Alliance  Carriers  to  make 
available  to  interested  parties 
uiuedacted  copies  of  their  alliance 
agreements.  67  FR  69804,  November  19, 
2002.  We  reviewed  the  comments, 
material  obtained  by  us  from  the  three 
airlines,  and  other  data  in  oiu 
possession.  We  met  with  the  Alliance 
Carriers  and  with  parties  opposed  to 
their  proposed  alliance.  After  analyzing 
the  agreements  and  conducting  an 
extensive  informal  investigation,  we 
determined  that  the  agreements,  if 
implemented  as  presented  by  the  three 
airlines,  could  result  in  significant 
adverse  impacts  on  airline  competition 
unless  the  airlines  accepted  six 
conditions  developed  by  us  to  limit 
potential  competitive  harm.  We  stated 
that  we  would  direct  our  Aviation 
Enforcement  Office  to  institute  a  formal 
enforcement  proceeding  regarding  the 
matter  if  the  Alliance  Carriers  chose  to 
implement  the  agreements  without 
accepting  those  conditions.  68  FR  3293, 
January  23,  2003  ("the  January  Notice"). 

As  described  more  hilly  in  the 
January  Notice,  we  had  the  following 
concerns  with  the  alliance:  It  would 
create  a  potential  for  collusion  among 
the  three  partners;  it  could  enable  the 
Alliance  Carriers  to  take  advantage  of 
their  combined  dominant  market 
presence  in  a  number  of  cities  in  ways 
that  could  force  unaffiliated  airlines  to 
exit  the  markets  and  deter  entry  by  other 
airlines;  it  would  establish  joint 
marketing  efforts  that  could  reduce 
competition  between  the  partners  and 
preclude  effective  competition  from 
unaffiliated  airlines;  it  could  lead  to  a 
"hoarding"  of  airport  facilities;  and  it 
could  result  in  "screen  clutter,"  causing 
the  services  of  competing  carriers  to  be 
downgraded  in  the  displays  offered  to 
travel  agents  by  computer  reservations 
systems  ("CRSs").  68  FR  3295-3297.  We 
developed  six  conditions  in  an  attempt 
to  address  these  concerns.  The  January 
Notice  set  forth  the  texf  of  these 
conditions.  68  FR  3297-3299. 

The  Department  of  Justice,  pursuant 
to  its  separate  and  independent  . 
authority  to  enforce  the  antitrust  laws, 
reviewed  the  alliance  agreements  and 
determined  that  it  would  not  challenge 
the  implementation  of  the  agreements 
under  the  antitrust  laws  if  the  Alliance 


Carriers  accepted  certain  conditions, 
primarily  concerning  pricing  and  code- 
sharing.  The  three  airlines  have 
accepted  those  conditions. 

The  Alliance  Carriers  initially  stated 
their  intent  to  proceed  to  implement 
their  alliance  without  accepting  our 
conditions.  Subsequently,  however, 
they  asked  us  to  consider  alternatives 
for  three  of  our  six  conditions.  They  are. 
proposing  alternatives  to  those  three 
conditions  after  haviftg  consultations 
with  us.  On  February  28  they 
resubmitted  the  agreements  for  out 
review  with  their  proposed  alternative 
conditions.  They  request  that  we 
complete  our  review  within  thirty  days. 
While  they  acknowledge  our  legal 
authority  under  section  41712  to  impose 
conditions,  they  assert  that  they 
consider  that  neither  these  conditions 
nor  the  conditions  required  by  the 
Department  of  Justice  are  necessary  to 
protect  competition. 

The  Alliance  Carriers  assert  that  they 
accept,  without  change,  our  first,  fifth, 
and  sixth  conditions,  which  involve  the 
alliance's  steering  committee.  CRS 
displays,  and  the  agreements' 
exclusivity  provision.  They  are 
requesting  changes  in  the  second,  third, 
and  fourth  conditions,  which  involve 
airport  facilities,  limits  on  code-sharing 
flights,  and  joint  marketing.  Their 
requested  alternative  language  for  the 
three  conditions  is  as  follows: 

2.  Airport  Facilities:  The  Alliance  Carriers 
agree  that  due  to  co-location  the  following 
gates,  along  with  related  facilities  (including 
overnight  positions),  shall  be  released  at  the 
time  of  co-location  to  the  airport  sponsor 
upon  its  request  for  lease  to  domestic  non- 
Alliance  Carriers  or  for  common  use:  (a)  Four 
gates  at  lAH,  (b)  two  gates  at  DTW,  (c)  five 
gates  at  CVG,  and  (d)  two  gates  at  DFW.  In 
addition,  within  90  days  following  the  date 
of  this  agreement.  Northwest  Airlines  shall 
release  to  the  airport  sponsor  upon  its  request 
two  gates  at  BOS ' ,  Continental  shall  release 
to  the  airport  sponsor  upon  its  request  two 
gates  at  LGA  ^,  and  Delta  shall  release  to  the 
airport  sponsor  upon  request  two  gates  at 
LGA  3  for  lease  to  domestic  non-Alliance 
Carriers  or  for  common  use.  Further,  Delta 
Air  Lines  will  telease  thirteen  gates  and 
related  facilities  at  BOS  upon  Delta's 
relocation  to  its  new  Terminal  A  facility 
currently  anticipated  to  be  completed  in  the 
second  quarter  of  2005.  Of  these  thirteen 
gates,  eight  gates  shall  be  released  to  the 
airport  sponsor  and  five  gates  shall  be 
returned  to  the  airline  lessors  from  whom 


Delta  subleases  such  gates:  provided  however 
that  if  the  lessor  is  also  an  Alliance  Carrier, 
that  lessor  shall  release  the  gate  to  the  airport 
sponsor.  Additionally,  if  during  the  term  of 
the  Marketing  Agreement  the  Alliance 
Carriers  choose  to  co-locate  gates  at  any  of 
their  other  hub  airports  *  or  BOS,  or  to  further 
co-locate  at  any  of  the  above  hub  airports 
where  the  Alliance  Carriers  have  agreed  to 
release  gates,  the  relocating  carrier  will 
promptly  notify  the  Department  of  such  co- 
location  and  the  relocating  carrier  will 
release  to  the  airport  sponsor  upon  its  request 
the  same  number  of  gates  emd  related 
facilities  as  the  number  to  which  it  relocates 
following  such  co-location  move  (or,  in  the 
case  of  leased  gates  from  another  airline,  the 
relocating  carrier  will  return  the  gates  to  the 
lessor,  and,  if  the  lessor  is  also  an  Alliance 
Carrier,  that  lessor  shall  release  the  gate  to 
the  airport  sponsor),  provided  the  airport 
sponsor  or  airline  lessor  assumes 
responsibility  of  any  existing  subleases.  No 
Alliance  Carrier  shall  be  required  to  release 
a  leased  gate  (or  related  facilities)  pursuant 
to  this  condition  if  it  will  be  required  to 
continue  to  pay  rentals,  charges  or  any  other 
lease  obligations  related  thereto.  For  the 
purposes  of  this  condition  "co-locate"  shall 
mean  a  move  of  the  flight  operations  bom 
one  Alliance  Carrier's  gate(s)  to  another 
Alliance  Carrier's  gate(s),  or  to  a  gate  or  gates 
adjacent  to  the  latter  carrier's  gates. 

3.  Codesharing:  Domestic,  Canadian,  and 
Caribbean  codesharing  between  Delta  and 
Continental  and  between  Delta  and 
Northwest  shall  be  limited  to  650  flights  per 
two-carrier  combination  for  a  total  of  2,600 
flights  during  the  first  year  following  the 
commencement  of  codeshare  operations 
("Year  One").  In  Year  One,  not  less  than  25% 
of  each  marketing  carrier's  new  codeshare 
flights  must  be  to  or  from  airports  that 
neither  the  carrier  nor  its  tegional  affiliates 
directly  served  or  served  with  no  more  than 
three  daily  roundtrip  flights  as  of  August 
2002  ("Category  I  flights").  Also  in  Year  One, 
an  additional  35%  of  each  marketing  carrier's 
new  codeshare  flights  must  either  meet  the 
above  requirement  or  be  to  or  from  small  hub 
and  non-hub  airports  ("Category  U  flights").* 
In  the  second  year  following  commencement 
of  codeshare  operations  ("Year  Two"), 
Domestic,  Canadian,  and  Caribbean 
codesharing  between  Delta  and  Continental 
and  between  Delta  and  Northwest  shall  be 
limited  to  an  additional  650  flights  per  two- 
carrier  combination  (for  an  additional  2.6D0 
flights  for  Year  Two  and  an  aggregate  total  of 
5,200  flights  by  the  end  of  Year  Two).  For 
codeshare  flights  added  in  Year  Two,  no  less 
than  12%  of  each  marketing  carrier's  new 
codeshare  flights  must  be  Category  I  flights 
and  no  less  than  an  additional  18%  of  each 
marketing  carrier's  new  codeshare  flights 
must  be  Category  II  flights.^  The  Alliance 


Carriers  shall  maintain  the  atwve  percentages 
with  respect  to  5,200  codeshare  flights  (in 
this  case,  18%  Category  I  flights'  and  27% 
Category  II  flights)  for  the  duration  of  the 
Marketing  Agreement.  In  the  event  the 
"carriers  desire  to  add  additional  Domestic, 
Canadian,  and  Caribbean  codeshare  flights 
after  Year  Two,  the  carriers  shall  provide  the 
Department  with  at  least  180  days  advance, 
nofice  and  with  such  information  as  the 
Department  shall  request  with  respect  to 
such  additional  codeshare  services. 

4.  JointCorporate  and  Travel  Agency 
Contracts:  If  the  Alliance  Carriers  wish  to 
offer  joint  bids  to  corporations  or  travel 
agencies,  the  corporation  or  travel  agency 
shall  be  given  the  option  of  dealing  with  each 
Alliance  Carrier  separately  or  of  receiving  a 
joint  bid  from  two  or  more  of  the  Alliance 
Carriers.  Only  after  the  corporation  or  travel 
agency  has  requested  a  joint  bid  in  writing 
shall  such  a  bid  be  developed  and  submitted. 
In  addition,  following  the  date  of  this 
agreement  the  Alliance  Carriers  shall  not 
offer  a  fbint  bid  for  domestic  travel,  or  for  a 
combination  of  domestic  travel  linked  with 
international  travel,  to  any  corporation  or 
travel  agency  that  at  the  time  of  the  bid  has 
a  principal  place  of  business  or  headquarters 
in  a  city  "  Usted  in  Exhibit  A,  except  that  a 
joint  bid  may  be  submitted  to  such 
corporation  or  travel  agency  for  travel 
originating  from  cities  other  than  their' 
principal  place  of  business  or  headquarters 
city.  The  list  of  cities  in  Exhibit  A  will  be 
revised  every  three  years  diuing  the  term  of 
the  Marketing  Agreement  l>eginning  August 
2006  to  include  only  cities  where  all  three 
carriers  (themselves  or  through  regional 
affiliates)  operate  scheduled  service  and  their 
combined  market  shared  exceeds  50%,  based 
on  schedules  published  in  the  Official 
Airline  Guide<for  the  August  of  that  year.  In 
any  joint  bid,  the  Alliance  Carriers  shall  not 
make  the  contractual  discounted  fares  or 
commissions  dependent  on  satisfaction  of 
minimum  purchase  or  tx)oking  requirements, 
whether  based  on  threshold  or  percentage, 
for  specific  domestic  O&D  city  pair  markets 
offered  by  one  of  the  Alliance  Carriers  unless 
the  corporation  or  travel  agent  has  stated  in 
writing  that  it  desires  such  a  specific 
domestic  O&D  city-pair  offer  in  order  to 
compare  it  to  a  competitive  bid  from  one  of 
the  largest  seven  carriers '"  or  a  carrier 
alliance  (excluding  any  bid  involving  an 
Alliance  Carrier)  that  contains  a  specific 


'  Terminal  E,  Gates  lA  and  IB  with  the  related 
support  space  (including  overnight  positions) 
shown  on  Exhibit  1. 

2  Central  Tenninal  Building,  Gates  Al  and  B2 
with  the  related  support  space  (including  overnight 
positions)  shown  on  Exhibit  2. 

3  Marine  Air  Tenninal,  Gates  5  and  6  with  the 
related  support  space  (including overnight 
positions)  shown  on  Exhibit  3. 


'  For  the  purposes  of  this  condition,  "other  hub 
airporU"  are  defined  as  Atlanta  (ATL),  Qeveland 
(CLE),  Memphis  (MEM),  Minneapolis/St.  Paul 
(MSP),  Newark  (EWR),  and  Salt  Lake  City  (SLC). 

'  For  the  purposes  of  this  condition,  "small  hub" 
and  "non-hub"  airports  are  defined  by  the  Airport 
Activity  Statistics  published  by  the  Department  of 
Transportation,  Bureau  of  Transportation  Statistics. 

•If  any  Alliance  Carrier  is  unable  to  meet  the 
requirements  for  Category  I  flights  due-to  not 


enough  Category  ^flights  being  available,  that 
carrier  may  substitute  Category  II  flights  for 
Category  1  flights,  provided  that  the  substituted 
Category  II  flights  are  over  and  above  the  separate 
requirement  for  Category  II  flights. 

'This  percentage  may  be  adjusted  due  to  the 
circumstances  set  forth  in  footnote  6. 

•For  the  purposes  of  this  condition,  "city"  i« 
defined  as  a  primary  metropolitan  statistical  area 
with  the  exception  of  New  York  City,  which  is 
defined  as  including  Newark. 

8  For  the  purposes  of  this  condition,  "market 
^are"  is  determined  by  scheduled  departing  seats 
on  flights  within  the  5D  United  States. 

10  For  the  purposes  of  this  condition,  the  largest 
seven  carriers  will  be  determined  by  system 
scheduled  passenger  revenue  for  the  latest  twelve- 
month period  as  reported  to  the  Department  of 
Transportation  (14  CFR  Part  241.  Section  24). 
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domestic  O&D  city  pair  offer.  This  condition 
shall  not  apply  to  joint  bids  involving  only 
Northwest  and  Continental  and  it  shall  not 
require  that  an  agreement  in  place  with  a 
corporation  or  travel  agent  be  terminated. 

Before  deciding  whether  the 
requested  ahematives  are  adequate,  we 
beUeve  that  we  would  beneftt  by 
obtaining  the  views  of  interested  parties 
and  the  pubHc.  We  are  therefore  inviting 
public  conunent  on  the  Alliance 
Carriers'  proposed  alternatives.  To  allow 
us  to  complete  our  review  promptly,  we 
are  making  comments  due  by  March  18. 
In  light  of  our  already-completed 
comprehensive  review  of  the  original 
proposal,  and  the  limited  scope  of  the 
additional  review  necessary  to  consider 
the  three  alternative  conditions,  we  will 
grant  the  Alhance  Carriers'  request  for 
expedited  review  and  will  decide, 
whether  their  proposals  are  adequate 
within  30  days.  We  are  now  considering 
only  whether  the  Alliance  Carriers' 
three  new  proposals  adequately  address 
the  competitive  concerns  regarding  the 
three  corresponding  conditions  that 
were  discussed  in  our  January  Notice. 
Accordingly,  comments  should  be 
directed  solely  to  those  three  alternative 
conditions.  We  are  not  requesting 
comments  on  the  analysis  and 
conclusions  set  forth  in  our  January 
Notice. 

If  we  determine  that  the  alternative 
conditions  adequately  address  our 
concerns,  and  the  Alliance  Carriers 
formally  accept  them  along  with  the 
other  three  conditions  developed  by  us, 
we  would  not  institute  a  formal 
enforcement  proceeding  at  this  time  to 
determine  whether  the  airlines' 
agreements  violate  section  41712.  We 
retain  our  statutory  authority,  however, 
to  continue  to  monitor  the  three  airlines' 
implementation  of  their  alliance,  and  to 
take  enforcement  action  under  section 
41712  in  the  future  if  necessary.  We 
continue  to  believe,  however,  that  if  the 
alliance  were  implemented  as  originally 
presented  to  us,  it  would  raise  serious 
competitive  issues.  As  a  result,  if  the 
Alliance  Carriers  implemented  the 
alliance  without  conditions  satisfactory 
to  us,  we  would  begin  a  formal 
enforcement  proceeding. 

Issued  in  Washington,  DC  on  March  3, 
2003. 

Read  C.  Van  de  Water. 

Assistant  Secretary  for  Aviation  and  , 

International  Affairs. 
[FR  Doc.  03-5450  Filed  3-4-03;  2:35  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2002-13962] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  0MB  Control  Numbers 
2115-0086  and  2116-0551 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  the  two 
Information  Collection  Requests  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  comment. 
Oiu  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 
and  conunent  by  OIRA  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  April  7.  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  (USCG  2002-13962) 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(l)(a)  By  mail  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL-401,  400 
Seventh  Street  SW..  Washington.  DC 
20590-0001.  (b)  By  mail  to  OIRA.  725 
17th  Street  NW..  Washington.  DC  20503. 
to  the  attention  of  the  Desk  Officer  for 
the  Coast  Guard.  Caution:  Because  of 
recent  delays  in  the  delivery  of  mail, 
your  comments  may  reach  the  Facility 
more  quickly  if  you  choose  one  of  the 
other  means  described  below. 

(2)(a)  By  delivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  nimiber  is  202- 
366-9329.  (b)  By  delivery  to  OIRA.  at 
the  address  given  in  paragraph  (l)(b) 
above,  to  thp  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  FaciUty  at  202- 
493-2251  and  (b)  OIRA  at  202-395- 
5806.  or  e-mail  to  OIRA  at 
oira_docket@omb.eop.gov  attention: 
Desk  Officer  for  the  Coast  Guard. 

(4){a)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  (b)  OIRA  does  not 
have  a  Web  site  on  which  you  can  post 
your  conunents. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 


material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  (Plaza  level).  400  Seventh 
Street  SW..  Washington.  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  find  this  docket  on,  the  Internet 
at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  dockets.  They  are  available  in 
docket  USCG  2002-13962  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays;  for  inspection 
and  printing  on  the  Internet  at  http:// 
dms.dot.gov;  and  for  inspection  from  the 
Commandant  (G-CIM-2).  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street 
SW.,  Washington,  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOTmMfTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 

SUPPLEMENTARY  INFORMATION 
Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  already  published  (67  FR 
72718  (December  6,  2002))  the  60-day 
notice  required  by  OIRA.  That  notice 
elicited  no  conunents. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  biuden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  niunber  of  this 
request.  USCG  2002-13962.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 


fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1.  Title:  Application  for  Measurement 
of  Vessels  for  Tonnage. 

OMB  Control  Number:  2115-0086. 

Type  of  Request:  Extension  of  a 
^-Currently  approved  collection. 

Affected  Public:  Owners  of  vessels. 

Form:  CG-5397. 

Abstract:  The  information  from  this 
collection  helps  the  Coast  Guard  to 
determine  a  vessel's  tonnage.  Tonnage 
in  turn  helps  to  determine  licensing, 
inspection,  safety  requirements,  and 
operating  fees. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  33,000  hours  a  year. 

2.  Title:  Vessel  Reporting. 

OMB  Control  Number:  2115-0551. 

Type  of  Request:  Extension  of  a 
ciuxently  approved  collection. 

Affected  Public:  Owners,  charterers, 
managing  operators,  or  agents. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  written  format  to  the  Coast 
Guard. 

Abstract:  This  collection  of 
information  requires  the  owner, 
charterer,  managing  operator,  or  agent  of 
a  U.S.-flagged  vessel  to  immediately 
notify  the  Coast  Guard  if  there  is  reason 
to  believe  the  vessel  is  in  distress  or 
lost.  Comparable  information  must 
follow  in  the  form  of  vmtten 
confirmation  within  24  hours  to  the 
Coast  Guard. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  137  hours  a  year. 

Dated:  February  26.  2003. 
Clifford  I.  Pearson, 

RADM,  USCG.  Director  of  Information  and 
Tectinology. 
[FR  Doc.  03-5328  Filed  3-5-03;  8:45  am] 

WLUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Before  Waiver  With  Respect  to 
Land  at  Charlottesville-Albemarle 
Airport,  Charlottesville,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA)..pOT. 
ACTION:  Notice  of  intent  of  waiver  with 
respect  to  land. 

SUMMARY:  The  FAA  is  publishing  notice 
of  proposed  release  of  1.75  acres  of  land 
at  the  Charlottesville-Albemarle  Airport. 
Charlottesville,  Virginia,  to  the  Virginia 
Department  of  Transportation  for 
construction  of  State  Route  649.  An 


additional  0.19  acres  will  be 
permanently  utilized  by  VDOT  within 
utility  and  drainage  easements.  There 
are  no  adverse  impacts  to  the  airport 
and  the  land  is  not  needed  for  airport 
development  as  shown  on  the  Airport 
Layout  Plan.  Fair  Market  Value  of  the 
land  will  be  deposited  into  a  sponsor 
owned  interest  bearing  account,  and 
used  for  airport  purposes. 

DATES:  Conunents  must  be  received  on 
or  before  April  7,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Terry  J.  Page,  Manager,  FAA 
Washington  Airports  District  Office, 
23723  Air  Freight  Lane,  Suite  210. 
Dulles.  VA  20166. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Bryan  Elliott, 
Executive  Director,  Charlottesville- 
Albemarle  Airport,  at  the  following 
address:  Bryan  Elliott,  Executive 
Director,  Charlottesville- Albemarle 
Airport  Authority,  100  Bowen  Loop, 
Suite  200,  Charlottesville,  VA  22911. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Page,  Manager,  Washington 
Airports  District  Office,  23723  Air 
Freight  Lane.  Suite  210,  Dulles,  VA 
20166;  telephone  (703)  661-1354.  fax 
(703)  661-1370,  e-mail 
Terry.Page@faa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
5,  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Century,  Pub.  L. 
10-181  (Apr.  5,  2000;  114  Stat.  61)  (AIR 
21)  requires  that  a  30  day  public  notice 
must  be  provided  before  the  Secretary 
may  waive  any  condition  imposed  on  an 
interest  in  siuplus  property. 

Issued  in  Chantilly,  Virginia  on  |anuary  31, 
2003. 

Terry  J.  Page, 

Manager,  Washington  Airports  District  Office, 
Eastern  Region. 

(FR  Doc.  03-5293  Filed  3-5-03;  8:45  am) 
BILL'NG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-04-C-OO-EAT  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Pangbom  Memorial 
Airport,  Submitted  by  ttte  Ports  of 
Chelan  and  Douglas  Counties, 
Pangbom  Memorial  Airport, 
Wenatchee,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
apphcation  to  impose  and  use  PFC 
revenue  at  Pangbom  Memorial  Airport, 
under  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on , 
or  before  April  7,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW..  Suite  250. 
Renton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Colin  A. 
Clarke,  Airport  Manager,  at  the 
following  address:  One  Pangbom  Drive, 
East  Wenatchee,  WA  98802-9233. 

Air  Carriers  and  foreign  air  carriers   ■ 
may  submit  copies  of  written  comments 
previously  provided  to  Pangbom 
Memorial  Airport,  under  section  1 58.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang.  (425)  227-2654. 
Seattle  Airports  District  Office.  SEA- 
AEK3;  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton,  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  03-04-C- 
00-EAT  to  impose  and  use  PFC  revenue 
at  Pangbom  Memorial  Airport,  under 
the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  Febmary  26,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Ports  of  Chelan  and 
Douglas  Counties,  Pangbom  Memorial 
Airport,  Wenatchee,  Washington,  was 
substantially  complete  within  the 


10774 


Federal  Register /Vol.  68.  No.  44 /Thursday.  March  6.  2003 /Notices 


requirements  of  §  58.25  of  part  158.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  27,  2003.  * 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  June 
1,2003. 

Proposed  charge  expiration  date:  May 
30, 2004. 

Total  requested  for  use  approval: 
$123,500. 

Brief  description  of  proposed  project: 
Phase  n  Pavement  Overlay — Taxiway  Q 
Slurry  Seal;  Equipment  Garage;  Security 
Fencing;  Acquire  Vacuum  Runway 
Sweeper  and  Curb  Sweeper;  Segmented 
Circle  and  Wind  Tee;  Update  Master 
Plan  and  Runway  Snow  Plow. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Moimtain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW..  Suite  315,  Renton.WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Pangbom 
Memorial  Airport.  Issued  in  Renton, 
Washington  on  February  26,  2003. 

David  A.  Field, 

Manager,  Planning.  Programming  and 

Capacity  Branch,  Northwest  Mountain 

Region. 

IFR  Doc.  03-5294  Filed  3-5-03;  8:45  am] 

B4LUNO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Airt>orne  Navigation  Sensors  Using  the 
Global  Positioning  System  Augmented 
by  the  Local  Area  Augmentation 
System 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  and 
request  for  public  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  draft  Technical  Standard  Order 
(TSO)  C-162,  Local  Area  Augmentation 
System  Very  High  Frequency  Data 
Broadcast  Equipment.  The  draft  TSO 
tells  manufactiuers  seeking  TSO 
authorization  or  letter  of  design 


approval  what  minimum  performance 
standards  (MPS)  their  Very  High 
Frequency  (VHF)  data  broadcast  (VDB) 
equipment  using  the  Global  Positioning 
System  (GPS)  augmented  by  the  Local 
Area  Augmentation  System  (LAAS) 
must  first  meet  for  approval  and 
identification  with  the  applicable  TSO 
marking. 

DATES:  Submit  comments  on  or  before 
April  8,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  TSO  to:  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Room  815,  AIR-130,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  You  may  deliver 
comments  to:  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Room  815,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  DeCleene,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Room  815,  AIR-130.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone: 
(202)  385^640,  Fax:  (202)  385-4651. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

You  are  invited  to  comment  on  the 
draft  TSO  listed  in  this  notice  by 
submitting  written  data,  views,  or 
arguments;  to  the  address  listed  above. 
Your  comments  should  be  identified  as 
"Comments  to  TSO  C-162."  You  can 
examine  comments  on  the  draft  TSO 
before  and  after  the  closing  date,  at  the 
Federal  Aviation  Administration,  Room 
815,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  Holidays  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
will  be  considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

The  FAA  is  pursuing  differential  GPS 
technology  under  the  LAAS  program. 
LAAS  ground  facilities  will  be 
consistent  with  the  International  Civil 
Aviation  Organization  standards  for 
Ground-based  Augmentation  Systems 
for  GPS  that  support  Category  I 
precision  approaches  and  the 
positioning  service.  RTCA  has 
developed  standards  for  airbpme 
navigation  equipment  using  LAAS.  Two 
new  TSOs  have  been  drafted  based 
upon  the  RTCA  standards.  One  TSO  is 
for  the  VHF  data  broadcast  receive 
function;  the  other  is  for  the  position 
and  navigation  function. 


How  To  Obtain  Copies 

You  may  get  a  copy  of  the  draft  TSO 
from  the  Internet  at:  http://av- 
info.faa.gov/tso/Tsopro/Proposed.htm. 
You  may  also  request  a  copy  from  Mr. 
Bruce  IDeCleene.  See  section  entitled 
FOR  FURTHER  INF0AMAT10N  CONTACT  for 
complete  address. 

Issued  in  Washington,  DC,  on  February  28, 
2003. 
Susan  J.M.  Cabler. 

Deputy  Manager,  Aircraft  Engineering 
Division.  Aircraft  Certification  Service. 

(FR  Doc.  03-5291  Filed  3-5-03;  8:45  am) 

BILUNG  COOE  4ai0-1»-«i 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Airt>ome  Navigation  Sensors  Using  the 
Global  Positioning  System  Augmented 
by  the  Local  Area  Augmentation 
System 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  and 
request  for  public  comment. 

SUMMARY:  This  notice  aimounces  the 
availability  of  and  requests  comments 
on  a  draft  Technical  Standarjl  Order 
(TSO)  C-161,  Local  Area  Augmentation 
System  Positioning  and  Navigation 
Equipment.  The  draft  TSO  tells 
manufacturers  seeking  TSO 
authorization  or  letter  of  design 
approval  what  minimum  performance 
standards  (MPS)  their  airborne 
navigation  equipment  using  the  Global 
Positioning  System  (GPS)  augmented  by 
the  Local  Area  Augmentation  System 
(LAAS)  (GPS/LAAS  equipment)  must 
first  meet  for  approval  and 
identification  with  the  applicable  TSO 
marking. 

DATES:  Submit  comments  on  or  before 
April  8,  2003. 

ADDRESSES:  Send  all  comments  on  the     . 
proposed  TSO  to:  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Room  815,  AIR-130,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  You  may  deliver 
comments  to:  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Room  815,  Washington. 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  DeCleene,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Room  815,  AIR-130.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone: 
(202)  385-4640,  Fax:  (202)  395-4651. 
SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

You  are  invited  to  comment  on  the 
draft  TSO  listed  in  this  notice  by 
submitting  written  data,  views,  or 
arguments,  to  the  address  listed  above. 
Yoiu  coitunents  should  identify. 
"Comments  to  TSO  C-161. 1."  You  can 
examine  all  comments  on  the  draft  TSO 
before  and  after  the  closing  date,  at  the 
Federal  Aviation  Administration,  Room 
815,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  Holidays  between  8:30 
a.m.  and  4:30  p.m.  The  Director  of  the 
Aircraft  Certification  Service  considers 
all  communications  received  on  or 
before  the  closing  date  before  issuing 
the  final  TSO. 

Background 

The  FAA  is  pursuing  differential  GPS 
technology  under  the  LAAS  program. 
LAAS  ground  facilities  will  be 
consistent  with  the  International  Civil 
Aviation  Organization  standards  for 
Ground-based  Augmentation  Systems 
for  GPS  that  support  Category  I 
precision  approaches  and  the 
positioning  service".  RTCA  has 
developed  standards  for  airborne 
navigation  equipment  using  LAAS.  Two 
new  TSOs  have  been  drafted  based 
upon  the  RTCA  standards.  One  TSO  is 
for  the  VHF  data  broadcast  receive 
function;  the  other  is  for  the  position 
and  navigation  function. 

How  To  Obtain  Copies 

You  may  get  a  copy  of  the  draft  TSO 
from  the  Internet  at:  http://av- 
info.faa.gov/tso/Tsopro/Proposed.htm. 
You  may  also  request  a  copy  from  Mr. 
Bruce  DeCleene,  See  the  section  entitled 
FOR  FURTHER  INFORMATION  CONTACT  for 
the  complete  address. 

Issued  in  Washington,  DC,  on  February  28, 
2003. 

Susan  I.M.  Cabler, 

Deputy  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  03-5292  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  4910-13-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administratkn 

Environmental  Impact  Statement: 
Bossier,  Webster,  and  Claiborne 
Parishes,  Louisiana  and  Union  and 
Columbia  Counties,  Arkansas 

agency:  Federal  Highway 
Admmistration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  FHWA  is  issuing  this  notice 
to  advise  the  public  that  an 


Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  Interstate 
highway  project  in  Bossier,  Claiborne, 
and  Webster  Parishes,  Louisiana  and  in 
Union  and  Colvunbia  Counties, 
Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Farr,  Program  Operations 
Manager,  Federal  Highway 
Administration,  5304  Flanders  Drive, 
Suite  A,  Baton  Rouge,  Louisiana  70808, 
Telephone:  (225)757-7615,  or  Mr. 
Vincent  Russo,  Environmental  Engineer 
Administrator,  Louisiana  Department  of 
Transportation  and  Devefopment,  Post 
Office  Box  94245,  Baton  Rouge, 
Louisiana  70804-9245,  Telephone:  (225) 
248-4190,  or  Mr.  Randal  Looney, 
Environmental  Specialist,  Federal 
Highway  Administration,  Federal  Office 
Building,  700  West  Capitol  Avenue, 
Room  3130  Little  Rock,  Arkansas  72201, 
Telephone:  (501)  324-6430  or  Mr.  Bill 
Richardson,  Asst.  Division  Head, 
Environmenjral  Division,  Arkansas 
Highway  and  Transportation 
Department,  10324  Interstate  30,  Little 
Rock,  Arkansas  72201.  Telephone:  (501) 
569-2379.  Project  information  may  be 
obtained  fitjm  the  project  Internet  web 
site  at  vnvw.i69arkla.com  and  the 
project  hotline  at  1-877-886-9233. 

SUPPLEMENTARY  INFORMATION:  The 
,FHWA,  in  cooperation  with  the 
Louisiana  Department  of  Transportation 
and  Development  (DOTD)  and  the 
Arkansas  Highway  and  Transportation 
Department  (AHTD),  will  prepare  an 
Envirorunental  Impact  Statement  (EIS) 
on  a  proposal  to  construct  section  of 
independent  utility  (SIU)  Nimiber  14  for 
the  proposed  Interstate  Highway  69  (I- 
69)  in  Bossier,  Webster,  and  Claiborne 
Parishes,  Louisiana  and  in  Union  and 
Coliunbia  Counties.  Arkansas.  This 
proposal  will  provide  a  divided  four- 
lane,  limited  access  highway  on  new 
location  between  Interstate  Highway  20 
(1-20)  near  the  Town  of  Haughton  in 
Bossier  Parish.  Louisiana  to  U.S. 
Highway  82  (U.S.  82)  near  the  Town  of 
El  Dorado  in  Union  County,  Arkansas, 
a  distance  of  approximately  80  miles. 
The  proposed  new  highway  is  a  portion 
of  the  planned  improvements  to 
Congressionally-designated  High 
Priority  Corridor  Numbers  18/20,  which 
will  link  Indianapolis,  Indiana  to  the 
Texas/Mexico  border.  The  purpose  of 
this  proposal  is  to  improve  international 
and  interstate  trade  in  accordance  with 
national  and  state  goals;  to  facilitate 
economic  development  in  accordance 
with  state,  regional,  and  local  policies 
and  plans;  and  to  improve  surface 
transportation  consistent  with  national, 
state,  regional,  and  local  needs  and  with 


the  Congressional  designation  of  the 
corridor. 

Social,  economic,  and  environmental 
considerations  will  determine  the 
number  and  location  of  alternatives  to 
be  developed  during  the  preparation  of 
the  EIS.  The  western  terminus  of  the 
proposed  highway  will  be  an  '   . 

interchange  at  1-20  near  the  Town  of 
Haughton  in  Bossier  Parish,  Louisiana. 
The  eastern  terminus  of  the  proposed 
highway  will  be  an  interchange  at  U.S. 
82  near  the  town  of  El  Dorado  in  Union 
County,  Arkansas. 

Ahematives  under  consideration 
include  (1)  the  no  build  and  (2) 
constructing  a  four-lane,  limited  access 
highway  within  the  Umits  described 
above,  on  various  alignment    . 
alternatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
the  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Federal  and  State 
agencies  with  jm-isdiction  by  law  with 
regards  to  the  socials,  economic  and 
environmental  impact  of  his  proposal 
will  be  requested  to  act  as  a  Cooperating 
Agency  in  this  matter  in  accordance 
with  40  CFR  1501.6.  Numerous  public 
involvement  initiatives,  including 
public  meetings,  newsletters,  and 
advisory  committee  meetings  will  be 
held  throughout  the  coiu^e  of  this 
study.  Additionally,  a  Public  Hearing 
will  be  held.  Public  notice  will  be  given, 
in  local  newspapers,  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
Draft  EIS  will  be  available  for  public 
and  agency  review  prior  to  the  Public 
Hearing.  A  formal  scoping  meeting  will 
be  held  upon  initiation  of  this  project. 

Three  public  scoping  meetings  will  be 
held  with  the  intent  of  soliciting  public 
concerns  related  to  issues  that  should  be 
evaluated  in  detail  in  the  study.  Dates, 
times  and  locations  of  these  meetings 
follow: 

•  Tuesday,  March  25,  2003,  4-7  p.m.: 
South  Arkansas  Community  College, 
West  Campus  Library  Auditorium.  3200 
Southwest  Avenue,  El  Dorado,  Arkansas 

71730;     . 

•  Wednesday,  March  26,  2003,  4-7 
p.m.:  Claiborne  Parish  Fair  Bam 
Complex,  1563  Fairgrounds  Drive, 
Haynesville.  Louisiana  71038;  and 

•  Thursday,  March  27,  2003.  4-7 

p.m.:  Minden  Civic  Center  Complex 
Court/Meeting  Room,  520  Broadway. 
Minden.  Louisiana  71055. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposal  are  addressed 
and  all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
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questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  DOTD  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regEU'ding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  February  27.  2003. 
Jose  Bloise, 

Assistant  Division  Administrator,  FHWA. 
|FR  Doc.  03-5125  Filed  3-5-03;  8:45  am) 

NLUNQ  CODE  4n6-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-f-20997] 

Coach  USA,  Inc.,  et  al.— Purchase  and 
Sale  of  Assets— Academy  Bus,  LLC,  et 
al. 

AGENCY:  Surface  Transportation  Board, 

DOT. 

action:  Notice  tentatively  approving 

finance  transaction. 

summary:  Coach  USA.  Inc.  (Coach),  a 
noncarrier,  and  Suburban  Transit  Corp. 
(Suburban)  and  Red  &  Tan  Tours,  Inc.    / 
(RTT),  two  motor  passenger  carriers, 
filed  an  application  under  49  U.S.C. 
14303  jointly  with  Academy  Bus,  LLC 
(Academy  Bus),  a  noncarrier,  and 
Academy  Express,  LLC  (Academy 
Express)  and  Academy  Lines.  LLC 
(Academy  Lines),'  two  motor  passenger 
carriers,  to  acquire  from  each  other 
certain  operating  rights  in  New  York 
and  New  Jersey,  and  other  assets. 
Persons  wishing  to  oppose  the 
application  must  follow  the  rules  at  49 
CFR  1182.5  and  1182.8.  The  Board  has 
tentatively  approved  the  transaction, 
and,  if  no  opposing  comments  are 
timely  filed,  this  notice  will  be  the  final 
Board  action. 

DATES:  Comments  must  be  filed  by  April 
21.  2003.  Applicant  may  file  a  reply  by 
May  5.  2003.  If  no  comments  are  filed 
by  April  21.  2003,  this  notice  is  effective 
on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 


'On  January  27,  2003.  New  Jersey  Transit  Bus 
Operations,  Inc.,  and  Academy  Lines,  jointly  filed 
an  application  for  approval  of  a  pooling  agreement 
with  respect  to  Route  9  Corridor  service  from  points 
in  New  Jersey  to  New  York  City,  NY.  In  New  Jersey 
Transit  Bus  Operations,  Inc. — Pooling — Academy 
Lines,  LLC.  STB  Docket  No.  MC-F-20994  (STB 
served  Feb.  12,  2003).  the  Board,  under  49  U.S.C. 
13541,  authorized  an  exemption  from  the 
requirements  of  49  U.S.C.  14302  to  permit 
applicants  to  conduct  interim  pooling  operations 
pending  Board  action  on  the  pooling  application. 


Docket  No.  MC-F-20997  to:  Surface 
Transportation  Board.  1925  K  Street, 
NW.,  Washington.  DC  20423-0001.  In 
addition,  send  one  copy  of  comments  to 
applicants'  representative:  David  H. 
Coburn,  Steptoe  &  Johnson,  LLP,  1330 
Connecticut  Avenue,  NW..  Washington. 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  .1-800-877-8339.) 
SUPPLEMENTARY  INFORMATION:  Coach,  a 
Delaware  corporation,  currently  controls 
numerous  motor  passenger  carriers. ^ 
including  Suburban  and  RTT.^  both  of 
which  are  based  in  New  Jersey  and 
operate  in  the  New  Jersey/New  York 
area.  Academy  Bus,  a  noncarrier, 
cilrrently  controls  certain  motor 
passenger  carriers.'*  including  Academy 
Express  and  Academy  Lines;  both  of 
these  carriers  are  based  in  New  Jersey 
with  operations  in  that  state  and  New 
York. 5  In  this  transaction,  these  carriers 
will  exchange  certain  routes  and  other 
assets  with  one  another. 

Specifically,  under  an  Asset  Purchase 
and  Exchange  Agreement  (Agreement). 
Academy  Express  and  related  entities 
have  agreed  to  transfer  to  Coach  or  to  ^ 
affiliate  of  Coach  to  be  designated  by  it, 
certain  bus  routes  between  points  in 
New  York  City  and  Westchester  County. 
NY.  on  the  one  hand,  and  Atlantic  City.  ^ 
NJ.  on  the  other,  as  well  as  certain  assets 
including  relevant  agent  lists,  customer 
lists,  sales  records,  accounting  records, 
and  the  trade  name  'Tunaway  Tours"  in 
which  this  bus  service  is  provided. 

Further,  Suburban  has  agreed  to 
transfer  to  Academy  Lines  certain 
commuter  routes  along  the  Route  9 
Corridor  in  New  Jersey  to  and  from  New 
York  City,  and  to  Academy  Express 
certain  routes  between  points  in 
Northern  New  Jersey,  on  the  one  hand, 
and  Atlantic  City,  on  the  other.  In 
addition.  RTT  has  agreed  to  transfer  to 
Academy  Express  certain  routes 
between  points  in  Staten  Island  and 
northern  New  Jersey,  on  the  one  hand, 
and  Atlantic  City,  on  the  other.  The 


^  Coach  is  wholly  owned  by  Stagecoach  Croup 
pic,  a  noncarrier  which  indirectly  controls  the 
carriers  controlled  by  Coach. 

^  Suburban  and  RTT  hold  federally  issued 
operating  authority  in  Docket  Nos.  MC-115116  and 
MC-162174,  respoEtively,  and  New  Jersey  intrastate 
authority. 

*  Academy  Bus  and  its  motor  carrier  affiliates  are 
indirectly  controlled  by  Tedesco  Family  ESB  Trust. 
See  Tedesco  Family  ESB  Trust — Continuance  in 
Control  and  Acquisition  of  Properties — Academy 
Bus.  LLC.  et  al.,  STB  Docket  No.  MC-F-20983 
(STB  served  Aug.  2,  2001).     . 

'  Academy  Express  and  Academy  Lines  hold 
federally  issued  operating  authority  in  Docket  Nos. 
MC-228481  and  MC-414016.  respectively,  and 
New  Jersey  intrastate  authority. 


Agreement  also  provides  that  each  of 
these  transfers  will  also  embrace  the 
transfer  of  relevant  agent  lists,  customer 
lists,  as  well  as  certain  records  and  other 
instruments  related  to  the  operation  of 
the  specific  routes. 

Finally,  the  Agreement  provides  that 
the  carriers  will  not  engage  in  the 
operation  of  scheduled  bus  service  on 
each  other's  transferred  routes  during  a 
5-year  period. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public; 
(2)  the  total  fixed  charges  that  result; 
and  (3)  the  interest  of  aff^ected  carrier 
employees. 

Applicants  have  submitted  the 
information  required  by  49  CFR  1182.2, 
including  information  to  demonstrate 
that  the  proposed  transaction  is 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b).  Applicants 
submit  that  they  have  suffered 
economically  following  the  events  of 
September  11,  2001.  They  maintain  that 
these  route  and  related  asset  exchanges 
will  allow  them  to  improve  the 
efficiency  of  their  operations  and  reduce 
costs  because  the  routes  they  will  attain 
will  blend  efficiently  into  other 
operations' that  they  conduct.  They  also 
claim  that  passengers  on  the  various 
routes  being  exchanged  will  retain 
substantial  intermodal  and  intramodal 
competitive  alternatives,  and  therefore 
that  the  transaction  will  not  adversely 
impact  the  adequacy  of  service  to  the 
public.  Applicants  also  state  that  the 
proposed  transaction  will  not  adversely 
affect  the  employees  of  the  carriers  and 
will  not  increase  fixed  charges.  See  49 
CFR  1182.2(a)(7). 

On  the  basis  of  the  application,  we 
find  that  the  proposed  transaction  is 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 
will  be  deemed  vacated  and.  unless  a 
final  decision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  See  49  CFR  1182.6(c).  If  no 
opposing^omments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 
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1.  The  proposed  purchase  and  sale  of 
assets  is  approved  and  authorized, 
subject  to  the  filing  of  opposing 
comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  vacated. 

3.  This  decision  will  be  effective  on 
April  21,  2003,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration  400  7th  Street, 
SW.,  Room  8214,  Washington,  DC 
20590;  (2)  the  U.S.  Department  of 
Justice,  Antitrust  Division,  10th  Street  & 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20530;  and  (3)  the  U.S. 
Department  of  Transportation,  Office  of 
the  General  Counsel.  400  7th  Street, 
SW.,  Washington.  DC  20590. 

Decided:  February  27,  2003. 

By  the  Board,  Chairman  Nober,  Vice 
Chairman  Burkes,  and  Commissioner 
Morgan. 

Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  03-5153  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Delegation  of 
Authority  to  the  Secretary  of  Homeland 
Security 

agency:  Departrtiental  Offices.  Treasury. 
ACTION:  Notice. 

DATES:  Treasury  Department  Order  165- 
09  became  effective  on  February  28, 
2003. 

summary:  On  February  28,  2003.  the 
Secretary  of  the  Treasury  issued 
Treasury  Department  Order  165-09  to 
preserve  the  ability  of  the  Department  of 
Homeland  Security  to  continue  to 
perform  the  fimctions  of  the  United 
States  Customs  Service  pending 
consideration  of  a  delegation  of 
authority  concerning  the  Customs 
revenue  fiinction  retained  by  the 
Secretary  of  the  Treasury  pursuant  to 
the  Homeland  Security  Act  of  2002. 
Under  the  Order,  the  Department  of  the 
Treasury  retains  the  same  authority  over 
the  Customs^tevenue  functions  it 
possessed  prior  to  the  transfer  of  the 
United  States  Customs  Service  to  the 
Department  of  Homeland  Security. 

SUPPLEMENTARY  INFORMATION:  tIm  text  of 
Treasury  Department  Order  165-09 
follows. 


Dated:  March  3,  2003. 

Richard  S.  Carro, 

Senior  Advisor  to  the  General  Counsel 
(Regulatory  Affairs). 

Treasury  Department  Order  No.  165-09 

Maintenance  of  delegation  in  respect  to 
general  authority  over  Customs  revenue 
functions  vested  in  the  Secretary  of  the 
Treasury,  as  set  forth  and  defined  in  the 
Homeland  Security  Act  of  2002. 
Treasury  Department,  Washington,  DC, 
February  28,  2003 
Whereas  the  Homeland  Security  Act  of 
2002  (Pub.  L.  107-296)  (the  "Act")  was 
enacted  into  law  on  November  25,  2002; 

Whereas  the  Act  transfers  the  United  States 
Customs  Service  from  the  Treasury 
Department  to  a  new  Department  of 
Homeland  Security,  and,  under  the 
President's  Reorganization  Plan  submitted  to 
the  Congress,  this  becomes  effective  March  1, 
2003; 

Whereas  the  Act  requires  that  legal 
authority  over  the  Customs  revenue  functions 
vested  in  the  Secretary  of  the  Treasur}'  shall 
be  retained,  but  may  be  delegated  to  the 
'  Secretary  of  Homeland  Security  in  whole  or 
in  part; 

Whereas  the  Treasury  Department  is 
studying  the  proper  allocation  of  these 
authorities  and  consulting  with  the 
Administration  and  Congress  in  that  regard; 
Whereas  the  pre-existing  Treasury  Order 
165,  as  amended  ("Treasury  Order  165"),  has 
provided  the  Commissioner  of  Customs  a 
delegation  of  authority  from  the  Secretary  of 
the  Treasury  for  Customs  functions; 

Whereas  the  United  States  Customs  Service 
relies  on  delegated  authority  for  important 
aspects  of  its  functions  and  operations; 

Now  therefore,  in  order  to  preserve  the 
ability  of  the  Department  of  Homeland 
Security  to  continue  to  perform  the  functions 
of  the  Customs  Service  and  to  provide 
adequate  time  for  a  considered  atecision  on 
any  new  delegation,  I  hereby  order  that,  with 
respect  to  authority  over  Customs  revenue 
functions.  Treasury  Order  165  remains  in 
effect  except  that  the  authority  previously 
delegated  to  the  Commissioner  of  Customs  as 
an  official  of  the  Department  of  Treasury  is 
now  delegated  to  the  Secretary  of  Homeland 
Security.  Treasury  shall  retain  the  same 
authority  delineated  in  Treasury  Order  165 
that  it  possessed  prior  to  the  transfer  of  the 
Customs  Service  to  the  Department  of 
Homeland  Security.  Consistent  with  past 
interpretation  and  practice,  I  note  that  the 
use  of  the  term  "transferred"  with  respect  to 
certain  authority  delegated  in  Treasury  Order 
165  shall  continue  to  be  understood  to  effect 
only  a  delegation.' 
John  W.  Snow, 
Secretary  of  the  Treasury. 

[FR  Doc.  03-5359  Filed  3-5-03;  8:45  am] 

BILUNG  CODE  481(K-2S-<> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  8288  and  8288-A 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8288,  U.S. 
Withholding  Tax  Return  for 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  hiterests.  and  Form  8288- 
A,  Statement  of  Withholding  on 
Dispositions  by  Foreign  Persons  of  U.S. 
Reai  Property  Interests. 
-DATES:  Written  comments  should  be 
received  on  or  before  May  5,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  .Carol  Savage, 
(202)  622-3945.  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407. 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Withholding  Tax  Return  for 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  interests  (Form  8288)  and 
Statement  of  Withholding  on 
Dispositions  by  Foreign  Persons  of  U.S. 
Reil  Property  hiterests  (Form  828i8-A). 

OMB  Number:  1545-0902. 

Form  Number:  8288  and  8288-A. 

Abstract:  Internal  Revenue  Code 
section  1445  requires  transferees  to 
withhold  tax  on  the  amount  realized 
from  sales  or  other  dispositions  by 
foreign  persons  of  U.S.  real  property 
interests.  Form  8288  is  used  to  report 
and  transmit  the  amount  withheld  to  the 
IRS.  Form  8288-A  is  used  by  the  IRS  to 
validate  the  withholding,  and  a  copy  is 
returned  to  the  transferor  for  his  or  her 
use  in  filing  a  tax  return". 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 
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Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  23 
hr.,  55  min. 

Estimated  Total  Annual  Burden 
Hours:  239,175. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  28,  2003. 
Glenn  P.  Kirkland, 
IBS  Reports  Clearance  Officer. 
[FR  Doc.  03-5341  Filed  3-5-03;  8:45  ami 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Internal  Revenue  Service  Advisory' 
Council  (IRSAC)  and  Information 
Reporting  Program  Advisory 
Committee  (IRPAC);  Nominations 

agency:  Internal  Revenue  Service. 
Department  of  Treasury. 
ACTION:  Request  for  nominations. 


summary:  The  Internal  Revenue  Service 
(IRS)  requests  nominations  6f 
individuals  to  be  considered  for 
selection  as  Internal  Revenue  Service 
Advisory  Council  (IRSAC)  and 
Information  Reporting  Program 
Advisory  Committee  (IRPAC)  members. 
Interested  parties  may  nominate 
themselves  and/or  at  least  one  other 
qualified  person  for  membership. 
Nominations  will  be  accepted  for 
current  vacancies  and  should  describe 
and  document  the  applicants' 
qualifications  for  membership.  IRSAC  is 
comprised  of  twenty-three  (23) 
members,  approximately  half  of  these 
IRSAC  appointments  will  expire  in 
November  2003;  IRPAC  is  comprised  of 
twenty  (20)  members,  approximately 
half  of  these  members  appointments 
will  expire  in  October  2003.  It  is 
important  that  the  IRSAC  and  IRPAC 
continue  to  represent  a  diverse  taxpayer 
and  stakeholder  base.  Accordingly,  to 
maintain  membership  diversity, 
selection  is  based  on  applicant's 
qualifications  as  well  as  the  segment  or 
group  he/she  represents. 

The  Internal  Revenue  Service 
Advisory  Council  (IRSAC)  provides  an 
organized  public  forum  for  IRS  officials 
and  representatives  of  the  public  to 
discuss  relevant  tax  administration 
issues.  The  Council  advises  the 
Commissioner  on  issues  that  have  a 
substantive  effect  on  federal  tax 
administration.  As  an  advisory  body 
designed  to  focus  on  broad  poUcy 
matters,  the  IRSAC  reviews  existing  tax 
policy  and/or  recommends  policies  with 
respect  to  emerging  tax  administration 
issues.  The  IRSAC  suggests  operational 
improvements,  offers  constructive 
observations  regarding  current  or 
proposed  IRS  p'olicies,  programs,  and 
procedures,  and  advises  the 
Commissioner  with  respect  to  issues 
having  substantive  effect  on  federal  tax 
administration. 

The  Information  Reporting  Program 
Advisory  Committee  (IRPAC)  advises 
the  IRS  on  information  reporting  issues 
of  mutual  concern  to  the  private  sector 
and  the  federal  government.  The 
committee  works  with  the  ^ 

Commissioner  and  other  IRS  executives 
to  provide  recommendations  on  a  wide 
range  of  information  reporting 
administration  issues.  Membership  is 
balanced  to  include  representation  from 
the  taxpaying  public,  the  tax 
professional  community,  small  and 
large  businesses,  state  tax 
administration,  and  the  payroll 
community. 

DATES:  Written  nominations  must  be 
received  on  or  before  May  30,  2003. 


ADDRESSES:  Nominations  should  be  sent 
to  Ms.  Jacqueline  Tilghman,  National 
Public  Liaison,  CL:NPL:PAC,  Room 
7563  IR.  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224,  Attn: 
IRSAC  Nominations;  or  by  e-mail: 
* public_liaison@irs.gov.  Applications 
may  be  submitted  by  mail  to  the  address 
above  or  faxed  to  202-927-5253. 
However,  if  submitted  via  a  facsimile, 
the  original  application  must  be 
received  by  mail,  as  National  Public 
Liaison  cannot  consider  an  applicant 
nor  process  his/her  application  prior  to 
receipt  of  an  original  signature. 
Application  packages  are  available  on 
the  Tax  Professional's  Page,  which  is 
located  on  the  IRS  Internet  Web  site  a\ 
http://www.irs.gov/taxpros/index.htmL 
Application  packages  may  also  be 
requested  by  telephone  fi-om  National 
Public  Liaison,  202-622-6440  (not  a 
toll-fi«e  number). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jacqueline  Tilghman,  202-622-6440 
(not  a  toll-free  niunber). 

SUPPLEMENTARY  INFORMATION: 
Authorized  under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  No.  92-463,  the 
first  Advisory  Group  to  the 
Commissioner  of  Internal  Revenue  or 
the  Commissioner's  Advisory  Group 
(CAG) — was  established  in  1953  as  a 
national  policy  and/or  issue  advisory 
committee  and  was  renamed  in  1998  to 
reflect  the  agency-wide  scope  of  its 
focus  as  an  advisory  body. 

Conveying  the  public's  perception  of 
IRS  activities  to  the  Commissioner,  the 
IRSAC  and  IRPAC  are  comprised  of 
individuals  who  bring  substantial, 
disparate  experience  and  diverse 
backgroimds  on  the  Council's/ 
Committee's  activities.  Membership  is 
balanced  to  include  representation  from 
the  taxpaying  public,  the  tax 
professional  community,  small  and 
large  businesses,  state  tax 
administration,  and  the  payroll 
community. 

IRSAC  and  IRPAC  members  are 
appointed  by  the  Commissioner  and 
serve  a  term  of  three  years.  The 
Commissioner  determines  the  size  of  the 
IRSAC  and  IRPAC  and  the  organizations 
represented  on  the  Council/Committee. 
Working  groups  mirror  the  reorganized 
IRS  and  address  policies  and 
administration  issues  specific  to  the 
four  Operating  Divisions.  Members  are 
not  paid  for  their  services.  However, 
travel  expenses  for  working  sessions, 
public  meetings  and  orientation 
sessions,  such  as  airfare,  per  diem,  and 
transportation  to  and  from  airports,  train 
stations,  etc.,  are  reimbursed  within 
prescribed  federal  travel  limitations. 
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Receipt  of  nominations  will  be 
acknowledged,  nominated  individuals 
contacted,  and  immediately  thereafter, 
biographical  information  must  be 
completed  and  returned  to  Ms. 
Jacqueline  Tilghman  in  National  Public 
Liaison  within  fifteen  (15)  days  of 
receipt.  In  accordance  with  Department 
of  Treasury  Directive  21-03,  a  clearance 
process  including  pre-appointment  and 
annual  tax  checks,  a  Federal  Bureau  of 
Investigation  criminal  and  subversive 
name  check,  and  a  security  clearance 
will  be  conducted. 

Equal  opportunity  practices  will  be 
followed  for  all  appointments  to  the 
IRSAC  and  IRPAC  in  accordance  with 
the  Department  of  Treasury  and  IRS 
policies.  To  ensure  that  the 
recommendations  of  the  IRSAC/IRPAC 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  the  IRS, 
membership  shall  include  individuals 
who  demonstrate  the  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Dated:  February  27,  2003. 
Robin  Manisin, 

Designated  Federal  Official,  National  Public 
Liaison. 
(FR  Doc.  03-5340  Filed  3-5-03;  8:45  am) 

BNXMGCOOE  4S3O-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-New,  USAA/ 
Hartford] 

Agency  information  Collection: 
Emergency  Submission  for  OMB 
Review;  Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  United  States 
Department  of  Veterans  Affairs  (VA), 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  emergency  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507(j)(l)).  An  emergency 
clearance  is  being  requested  pursuant  to 
a  Settlement  Agreement  resolving 
litigation  between  VA  and  United 
Services  Automobile  Association 
(USAA)  and  Hartford  Life  Insvirance  to 
reimburse  veterans  insured  by  either 
carrier  during  the  period  frtjm  January  1, 
1995  through  December  31,  2001  who 
paid  copayments  to  VA  during  that 


period  for  their  VA  care.  OMB  has  been 
requested  to  act  on  this  emergency 
clearance  request  by  March  10,  2003. 

DATE:  Comments  must  be  submitted  on 
or  before  March  13,  2003. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-New, 
USAA/Hartford." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316 
or  FAX  (202)  395-6974.  Please  refer  to 
"2900-New,  USAA/Hartford." 

SUPPLEMENTARY  INFORMATION: 

Title:  VA  Copayment  Refund— USAA/ 
Hartford  Claim  Form,  VA  Form  10- 
0406. 

OMB  Control  Number:  2900-New, 
USAA/Hartford. 

Type  of  Review:  New  collection. 

Abstract:  As  a  result  of  a  Settlement 
Agreement  between  VA,  USAA  and 
Hartford,  VA  will  reimburse  veterans 
insured  by  either  carrier  for  co- 
payments  they  paid  to  VA  for  their 
medical  care  fit)m  January  1, 1995 
through  December  31,  2001.  Such 
insured  veterans  will  have  a  one  year 
time  period  from  the  initial  notification 
date  on  a  first-come-first-served  basis,  to 
file  claim  with  VA  for  refund  of  their  co- 
payments.  VA  Form  10-0406  will  be 
used  to  collect  the  information  and  to 
determine  the  validity  of  such  claims.  If 
the  information  is  not  collected,  VA  will 
not  be  able  to  reimtfiu-se  those  insuj«d 
veterans. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden: 
12,000  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes.  = 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
24,000. 

Dated:  February  26,  2003. 

By  direction  of  the  Secretary. 
Martin  L.  Hill, 

Acting  Director,  Records  Management 
Service. 
(FR  Doc.  03-5195  Filed  3-5-03;  8:45  ami 

BNJJNQ  CODE  S320-ai-r 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0178] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

actjpN;  Notice. ^^ 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits  "^  "i- 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  gf  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  April  7,  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  {202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0178." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0178"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Monthly  Certification  of  On-the- 
job  and  Apprenticeship  Training,  VA- 
Form  22-6553d.  (Note:  A  reference  to 
VA  Form  22-6553d  also  includes  VA 
Form  22-6553d-l  unless  otherwise 
specified.  VA  Form  22-6553d-l 
contains  the  same  information  as  VA 
Form  :^2-6553d.) 

OMB  Control  Number:  2900-0178 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  22-6553d  is  used  by 
trainees  and  employers  to  report  the 
number  of  hours  worked  in  on-the-job 
training  programs  and  apprenticeships, 
and  to  report  terminations  of  training  in 
such  programs.  VA  uses  the  information 
to  determine  whether  a  trainee's 
education  benefits  are  to  be  continued, 
changed  or  terminated,  and  the  effective 
date  of  such  action.  VA  is  authorized  to 
pay  education  l)enefits  to  veterans  and 
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other  ehgible  persons  pursuing 
approved  programs  not  leading  to  a 
standard  college  degree  under  Title  38, 
U.S.C.  Chapters  32  and  35,  Title  10, 
U.S.C.  Chapter  1606,  and  Public  Law 
96-342,  Section  903.  Benefits  are 
authorized  monthly  based  upon  the 
number  of  hours  worked  by  the  trainee 
and  verified  by  the  training  "^ 

establishment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November' 15,  2002,  at  page  69305- 
69306. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit, 
not-for-profit  institutions,  Federal 
Government,  and  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  20,100 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Number  of  Respondents: 
13,400. 

Estimated  Total  Annual  Responses: 
120,600. 

Dated:  February  13.  2003. 
By  direction  of  the  Secretary: 

Ernesto  Castro, 

Director,  Records  Management  Service. 
(PR  Doc.  03-5273  Filed  3-5-03;  8:45  am] 
BHXINQ  CODE  S320-01-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0156] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
aiuiounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  conunent. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  biuden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  April  7,  2003. 


FOR  FURTHER  INFORMATION  OR  A  COPY  OF  ' 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.'  2900-0156." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New    , 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0156"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Notice  of  Change  in  Student 
Status  (Under  Chapter  30,  32,  or  35, 
Title  38,  U.S.C;  Chapter  1606,  Title  10. 
U.S.C.  or  Section  901  or  903  of  Pub.  L. 
96-342),  VA  Form  22-1999b. 

OMB  Control  Number:  2900-0156. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  22-1 999b  i&  used 
by  educational  institutions  to  report 
changes  in  the  enrollment  of  students  in 
receipt  of  VA  education  benefits.  The 
information  is  used  to  determine  a 
student's  entitlement  to  educational 
benefits  or  whether  the  benefit  should 
be  increased,  decreased,  or  terminated. 
Without  this  information,  VA  might 
underpay  or  overpay  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  3,  2002,  at  page  72029. 

Affected  Public:  State.  Local  or  Tribal 
Government,  business  or  other  for- 
profit,  and  not-for-profit  institutions. 

Estimated  Annual  Burden:  24,750 
hours. 

VA  Form  22-1999b— 13,750. 

VA  Form  22-1 999b  Electronically 
Filed— 11,000. 

Estimated  Average  Burden  Per 
Respondent: 

VA  Form  22-1999b — 5  minutes. 

VA  Form  2  2-1 999b  Electronically 
Filed — 4  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
9.817. 

Number  of  Responses  Annually: 
330,000. 

VA  Form  22-1999b— 165,000. 

VA  Form  22-1999b  Electronically 
Filed— 165,000. 

Dated:  February  13.  2003. 


By  direction  of  the -Secretary. 
Ernesto  Castro, 

Director,  Records  Management  Service. 
[FR  Doc.  03-5274  Filed  3-5-03;  8:45  am) 

BILLING  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0358] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  7.  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise. mclamb@mail.  va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0358." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0358"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Supplemental  Information  for 
Change  of  Program  or  ReenroUment 
After  Unsatisfactory  Attendance, 
Conduct  or  Progress.  VA  Form  22-8873. 

OMB  Control  Number:  2900-0358. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Veterans  and  other  eligible 
persons  may  change  their  program  of 
education  under  conditions  prescribed 
by  Title  38  U.S.C,  Section  3691.  Before 
VA  may  approve  benefits  for  a  second 
or  subsequent  change  of  program,  VA 
must  first  determine  that  the  new 
program  is  suitable  to  the  claimant's 
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aptitudes,  interests,  and  abiUties,  or  that 
the  cause  of  any  unsatisfactory  progress 
or  conduct  has  been  resolved  before 
entering  into  a  different  program.  VA 
Form  22-8873  is  used  to  gather  the 
necessary  information  only  if  the    ' 
suitability  of  the  proposed  training 
program  caimot  be  established  fi^om 
information  already  available  in  the 
claimant's  VA  file. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  jjeriod 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  15,  2002,  at  page  69304. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  8,750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
17,500. 

Dated:  February  13.  2003. 

By  direction  of  the  Secretary. 
Ernesto  Castro. 

Director.  Records  Management  Service. 
|FR  Doc.  03-5275  Filed  3-5-03;  8:45  am] 
BILUNG  CODE  8320-01-P 

DEPARTMENT  O^  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-01 1 3] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  applicants' 
qualifications  to  become  a  fee  basis 
appraiser  to  appraise  residential  real 
estate. 


DATES:  Written  comments -and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  5,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  ■(20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0113"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  ^t  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Fee  Personnel 
Designation,  VA  Form  26-6681. 

OMB  Control  Number:  2900-0113. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  solicits 
information  on  the  fee  personnel 
applicant's  background  and  experience 
in  the  real  estate  valuation  field.  VA 
regional  offices  and  centers  use  the 
information  contained  on  the  form  to 
evaluate  applicants'  experience  for  the 
purpose  of  designating  qualified 
individuals  to  serve  on  the  fee  roster  for 
their  stations. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  2,067 
houjs. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
6,200. 

Dated:  February  13.  2003. 


By  direction  of  the  Secretary. 
Ernesto  Castro, 

Director,  Records  Management  Service. 
[FR  Doc.  03-5276  Filed  3-5-03;  8l45  am] 

BILUNG  CODE  8320-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0578] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  approve  requests  for 
preauthorization  of  certain  health  care 
services  and  benefits  for  children  of 
Vietnam  veterans. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  5,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff.  Veterans  Health  Administration 
(193B1).  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW..      ^  . 
Washington.  DC  20420  or  e-mail 
ann.bickoff@mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0578  "  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bickoffat  (202)  273-8310. 
Sl^PLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
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functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
infonnation;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles:  Health  Care  for  Certain 
Children  of  Vietnam  Veterans — Covered 
Birth  Defects  and  Spina  Bifida  and 
Claim  for  Miscellaneous  Expenses,  VA 
Health  Administration  Center,  VA  Form 
l(>-7959e. 

OMB  Control  Number:  2900-0578. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  information  collected 
will  be  used  to  determine  whether  to 
approve  requests  for  preauthorization  of 
certain  health  care  services  and  benefits 
for  children  of  Vietnam  veterans,  and  to 
make  decisions  during  the  review  and 
appeal  process  concerning  health  care. 
VA  Form  10-7959e  will  be  used  to 
claim  payment  or  reimbursement  for 
expenses  related  to  birth  defects  among 
Vietnam  Veterans'  children. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit, 
and  not  for  profit  institutions. 

Estimated  Total  Annual  Burden: 
3,400  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
3,600. 

Estimated  Total  Annual  Responses: 
31,400 

Dated:  February  13,  2003. 

By  direction  of  the  Secretary: 
Ernesto  Castro, 

Director.  Records  Management  Service. 
(FR  Doc.  03-5277  Filed  3-5-03;  8:45  am) 
BILLING  CODE  S320-dl-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0565] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice,. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  previously  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine 
eligibility  for  plot-interment  allowance. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  5,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 


or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  State  Application  for  Interment 
Allowance  Under  38  U.S.C,  Chapter  23, 
VA  Form  21-530a. 

OMB  Control  Number:  2900-0565. 

Type  of  Review:  Extension  of  a 
previously  approved  collection. 

Abstract:  VA  Form  21-530a  is  used  by 
a  State  to  file  a  consolidated  application 
for  plot  or  interment  allowances  for 
eligible  veterans  buried  in  a  cemetery 
owned  by  that  State  and  is  used  solely 
for  the  interment  of  persons  eligible  for 
burial  in  a  national  cemetery. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  20,000 
hours. 

Estimated  Average  Burden  Per 


irmnkess@vba.va.gov.  Please  refer  to 

'OMB  Control  No.  2900-0565"  in  any___flgs^ondent;  30  minutes 
correspondence.  Frequency  o/flesponse.- One  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 


Estimated  Number  of  Respondents: 
40,000. 

Dated:  February  1^  2003. 

By  direction  of  the  Secretary. 
Ernesto  Castro, 

Director,  Records  Management  Service. 
[FR  Doc.  03-5278  Filed  3-5-03;  8:45  am] 
BILLING  COOE  S320-01-P 


Thursday, 
March  6,  2003 


Part  n 


Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Parts  70,  75,  and  90 
Verification  of  Underground  Coal  Mine 
Operators'  Dust  Control  Plans  and 
Compliance  Sampling  for  Respirable  Dust; 
Proposed  Rule 
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DEPARTMENT  OF  LABOR 

M!ne  Safety  and  Healtti  Administration 

30  CFR  Parts  70. 75  and  90 

RIN  121»-AB14 

Verification  of  Underground  Coal  IMIne 
Operators'  Dust  Control  Plans  and 
Compliance  Sampling  for  Resplrable 
Dust 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 

ACTION:  Proposed  rule;  notice  of  public 
hearings;  close  of  record. 

SUMMARY:  This  proposed  rule 
supercedes  the  proposed  rule  published 
by  MSHA  on  July  7,  2000.  Under  this 
proposed  rule  mine  operators  would  be 
required  to  verify  and  periodically 
monitor,  through  sampling,  the 
effectiveness  of  the  dust  control 
parameters  for  each  mechanized  mining 
unit  (MMU)  specified  in  the  mine 
ventilation  plan.  For  samples  to  be 
valid,  the  operator  would  be  required  to 
sample  on  a  production  shift  during 
which  the  amount  of  material  produced 
by  a  MMU  is  at  or  above  the  verification 
production  level  using  only  the  dust 
control  parameters  listed  in  the 
ventilation  plan.  The  use  of  approved 
powered,  air-purifying  respirators 
(PAPRs)  and/or  verifiable  administrative 
controls  would  be  allowed  as  a 
supplemental  means  of  compliance 
when  MSHA  determines  that  all  feasible 
engineering  or  environmental  controls 
are  being  used.  MSHA  is  also  proposing 
to  rescind  operator  compliance 
sampling  in  underground  coal  mines. 
The  use  of  a  personal,  continuous  dust 
monitor  (PCDM),  once  developed  and 
approved,  could  be  used  by  an  operator 
in  conjimction  with  the  dust  control 
parameters  specified  in  the  mine 
ventilation  plan.  The  proposed  rule 
would  significantly  improve  miners 
health  protection  by  limiting  the 
exposure  of  individual  miners  to 
respirable  coal  mine  dust. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  on  or  before  )une 
4,  2003. 

MSHA  also  is  annoimcing  that  the 
Agency  will  hold  public  hearings  on  the 
proposed  rule.  The  hearing  dates  and 
times  will  be  announced  by  a  separate 
document  in  the  Federal  Register. 
ADDRESSES:  Comments  must  be  clearly 
identified  as  such  and  transmitted  either 
electronically  to  comments@msha.gov, 
by  facsimile  to  (202)  693-9441.  or  by 
regular  mail  or  hand  delivery  to  MSHA, 
Office  of  Stemdards.  Regulations,  and 
Variances,  1100  Wilson  Blvd.,  Room 


2313,  Arlington,  Virginia  22209-3939. 
You  may  contact  MSHA  with  any 
format  questions.  Comments  are  posted 
for  public  viewing  at  http:// 
www.msha.gov/currentcomments.htm. 

Information  Collection  Requirements 

Send  written  comments  on  the 
information  collection  requirements  to 
both  the  Office  of  Management  and 
Budget  (OMB)  and  MSHA  as  follows: 

(1)  To  OMB:  If  under  10  pages,  by 
facsimile  (202)  395-6974  to  Attn:  Desk 
Officer  for  MSHA;  or  by  email  to: 
catbomas@omb.gov.  All  comments  may 
be  sent  by  mail  addressed  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attn:  Desk  Officer  for  MSHA;  and 

(2)  To  MSHA:  Comments  must  be 
clearly  identified  as  comments  on  the 
information  collection  requirements  and 
transmitted  either  electronically  to 
comments@msha.gov,  by  facsimile  to 
(202)  693-9441,  or  by  regular  mail  or 
hand  delivery  to  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
1100  Wilson  Blvd.,  Room  2313, 
Arlington,  Virginia  2220^-3939. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr.,  Director,  Office 
of  Standards,  Regulations  and 
Variances.  MSHA;  phone:  (202)  693- 
9440;  facsimile:  (202)  693-9441;  E-mail: 
nicboIs-marvin@msha.gov. 

This  proposed  rule  is  also  available 
on  MSHA's  webpage  at  http:// 
www.msha.gov,  imder  Statutory  and 
Regulatory  Information;  Federal 
Register  Documents;  Proposed  Rules. 
You  can  view  comments  filed  on  this 
rulemaking  at  http://www.msba.gov/ 
currentcomments.btm. 

SUPPLEMENTARY  INFORMATION: 

I.  Table  of  Contents 

II.  Background 

A.  Procedural  History 

B.  Overview  of  Proposed  Rule 

1.  New  Proposed  Respirable  Dust  Sampling 
Program 

2.  Verification  of  Ventilation  Plan 
Effectiveness 

3.  Measures  to  Supplement  Engineering 
Controls  to  Reduce  Exposures 

C.  Control  of  Coal  Mine  Respirable  Oust 

D.  Coal  Mine  Respirable  Dust  Task  Group 

E.  NIOSH  Criteria  Document 

F.  Advisory  Committee  on  the  Elimination 
of  Pneumoconiosis  Among  Coal  Mine 
Workers 

III.  General  Discussion 

A.  Proptosed  Reforms  to  the  Respirable 
Dust  Monitoring  Program 

a.  Compliance  Sampling 

b.  Abatement  Sampling 

c.  Operator  Verification  Sampling  and 
Quarterly  Sampling 

d.  Advantages  of  MSHA  Sampling  Over  the 
Existing  Program 


B.  Procedures  for  Setting  the  Applicable 
Dust  Standard  When  Quartz  is  Present 

1 .  Proposed  Procedures 

2.  Validity  of  Averaging  Percentages 
,C.  Respirable  Dust  Control  Program  for 

Underground  Coal  Mines 
1.  Proposed  Procedures  for  Evaluating, 
Approving,  and  Monitoring  Plan 
Requirements 

D.  Hierarchy  of  Dust  Controls 

1.  Primacy  of  Engineering  Controls 

2.  Administrative  Controls 

3.  Limitations  of  Engineering  Controls 

4.  Respiratory  Protection 

a.  Selection  of  Respirators:  Powered  Air- 
Purifying  Respirators  (PAPR) 

b.  PAPR  Protection  Program 

c.  PAPR  Protection  Factor 

E.  Guidelines  for  Determining  What  is  a 
Feasible  Dust  Control 

F.  Application  of  New  Technology  for 
Monitoring  Coal  Mine  Dust  Levels 

IV.  Section-by-Section  Discussion  of 

Proposed  Rule 

A.  Part  70 

B.  Part  75 

C.  Part  90 

V.  Health  Effects 

A.  Introduction 

B.  Hazard  Identification  « 

1.  Agent:  Coal 

2.  Physical  State:  Coal  Mine  Dust 

3.  Biological  Action:  Respirable  Coal  Mine 
Dust 

C.  Health  Effects  of  Respirable  Coal  Mine 
Dust 

1.  Description  of  Major  Health  Effects 

a.  Simple  Coal  Workers'  Pneumoconiosis 
(Simple  CWP)  and  Progressive  Massive 
Fibrosis  (PMF) 

b.  Other  Health  Effects 

2.  Toxicological  Literature 

3.  Epidemiological  Literature 

a.  Simple  Coal  Workers'  Pneumoconiosis 
(Simple  CWP)  and  Progressive  Massive 
Fibrosis  (PMF) 

b.  Other  Health  Effects  , 

VI.  Quantitative  Risk  Assessment 
Vn.  Significance  of  Risk 

VIII.  Feasibility  Issues 

A.  Technological  Feasibility 

B.  Economic  Feasibility 

IX.  Preliminary  Regulatory  Economic 

Analysis 

A.  Costs  and  Benefits:  Executive  Order 
12866 

1.  Compliance  Costs 

2.  Benefits 

B.  Regulatory  Flexibility  Certification  and 
Regulatory  Flexibility  Analysis         ' 

X.  Other  Statutory  Requirements 

A.  Unfunded  Mandates  Reform  Act  of  1995 

B.  Paperwork  Reduction  Act  of  1995 

C.  National  Environmental  Policy  Act 

D.  Executive  Order  12630:  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights 

E.  Executive  Order  12988:  Civil  )ustice 
'      Reform 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

G.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 
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H.  Executive  Order  13132:  Federalism 
I.  Executive  Order  13211:  Energy 
J.  Executive  Order  13272:  Proper 

Consideration  of  Small  Entities  in 

Agency  Rulemaking 
XI.  Public  Hearings 
Appendix  A.  Derivation  of  the  Critical 

Values 
Appendix  B.  Model  Powered  Air-Purifying 

Respirator  (PAPR)  Program 
Appendix  C.  Citation  Threshold  Values 

(CTV) 
Appendix  D.  References 
Appendix  E.  Supplemental  References 
Xn.  Regulatory  Text 

n.  Background 

A.  Procedural  History 

On  July  7,  2000,  the  Mine  Safety  and 
Health  Administration  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register:  Verification  of 
Underground  Coal  Mine  Operators'  Dust 
Control  Plans  and  Compliance  Sampling 
for  Respirable  Dust  (65  PR  42122).  A 
notice  of  public  hearing  and  close  of 
record  was  also  published  in  the 
Federal  Register  (65  FR  42186)  on  July 
7,  2000.  During  August  2000,  three 
public  hearings  were  conducted  in 
Morgantown.  West  Virginia; 
Prestonsburg.  Kentucky;  and  Salt  Lake 
City,  Utah.  Transcripts  of  those 
proceedings  were  made  available  to  th©» 
public.  The  close  of  the  rulemaking 
record  was  originally  scheduled  for 
August  24,  2000.  In  response  to  requests 
from  commenters,  an  extension  of  the 
conmient  period  for  the  NPRM  was 
published  in  the  Federal  Register  (65 
FR  49215)  on  August  11,  2000;  the 
rulemaking  comment  period  was 
extended  to  September  8.  2000. 
Supplementary  statements  and  data 
postmarked  on  or  before  the  close  of  the 
record,  September  8,  2000,  were 
included  in  the  rulemaking  record  and 
made  available  to  the  public. 

Many  commenters  on  the  proposed 
rule  urged  MSHA  to  withdraw  the 
proposed  rule  and  publish  another.  In 
their  opinion,  the  agency  failed  to 
adequately  address  the  concerns  of  mine 
operators  and  ignored  other  reforms  in 
the  dust  sampling  program  virged  by 
coal  miners  since  the  mid  1970s  or  that 
were  recommended  by  the  Secretary  of 
Labor's  Advisory  Committee  on  the 
Elimination  of  Pneumoconiosis  Among 
Coal  Workers  (Dust  Advisory 
Committee)  and  the  NIOSH  Criteria 
Document  addressing  respirable  coal 
mine  dust. 

After  carefully  considering  all  the 
facts,  issues,  and  concerns  raised  by 
commenters  during  this  rulemaking, 
MSHA  concluded  that,  to  proceed  to  a 
final  rule  would  not  be  in  the  best 
interest  of  miners'  health  or  the  mining 
community.  The  Agency  is  re-proposing 


for  further  public  comment,  the  rule 
which  is  the  subject  of  this  rulemaking. 

B.  Overview  of  Proposed  Rule 

In  preparing  this  proposed  rule, 
MSHA  has  responded  to  comments  that 
were  made  to  the  July  7,  2000  proposed 
rule.  However,  since  this  proposed  rule 
differs  from  the  earlier  proposed  rule  in 
several  areas,  the  agency  may  not  have 
addressed  each  concern  that  was 
identified  by  the  earlier  commenters. 

MSHA  believes  that  the  proposed  rule 
would  significantly  improve  miners' 
health  protection  from  the  debilitating 
effects  of  occupational  respiratory 
disease  by  limiting  their  exposiu«s  to 
respirable  coal  mine  dust  to  no  more 
than  the  applicable  dust  standard  on 
each  shift. ^  Accordingly,  this  proposed 
rule  revises  30  CFR  part  70,  subparts  A, 
B,  and  C;  amends  two  existing  sections 
of  part  75;  and  revises  part  90,  subparts 
A,  B,  C,  and  D. 

Under  this  proposed  rule,  MSHA 
would  be  responsible  for  all  compliance 
and  abatement  sampling,  which  is 
ciuTcntly  being  carried  out  by  the 
operator.  This  includes  frequent 
sampling  of  each  mechanized  mining 
unit  (MMU)  and  part  90  miner, 
sampling  of  outby  Designated  Areas 
(DAs)  and  occupations,  and  abatement 
sampling.  This  proposed  rule  specifies 
that  compliance  and  abatement 
determinations  will  be  based  on  the 
residts  of  single  samples.  Also,  only 
MSHA  samples  would  be  used  to  set  a 
reduced  dust  standard  when  the  quartz 
cqntent  of  the  respirable  dust  exceeds 
five  percent. 

In  response  to  comments  raised  in  the 
earlier  proposed  rule,  mine  operators 
will  continue  to  play  a  role  in 
monitoring  the  mine  envirorunent.  The 
proposed  rule  requires  each 
underground  operator  to  verify,  through 
sampling,  that  the  dust  control 
parameters  specified  in  a  mine 
ventilation  plan  are  effective  in   . 
controlling  the  concentration  of 
respirable  coal  mine  dust  and  quartz 
dust  at  or  below  the  verification  limits 
of  2.0  mg/m^  and  100  ^g/m' 
respectively.  For  a  sample  to  be  valid  for 
verification  pmposes,  the  amount  of 
material  produced  must  be  at  or  above 
the  "verification  production  level"  or 
VPL.  The  VPL  is  defined  as  the  tenth 
highest  production  level  recorded  in  the 
most  recent  30  production  shifts.  In 
addition,  the  engineering  or 
enviromnental  control  parameters  must 
not  exceed  115%  of  the  quantities 
specified  in  the  ventilation  plan  and  the 


>  Fo^details,  see  the  Quantitative  Risk 
Assessment  and  Significance  of  Risk  Sections. 


sampling  must  take  place  over  the  entu« 
production  shift. 

The  dust  control  parameters  specified 
in  mine  ventilation  plans  must  be 
designed  to  maintain  dust 
concentrations  at  or  below  the 
applicable  standard  on  each  shift.  If 
dining  the  initial  verification  sampling, 
the  VPL  is  achieved  and  dust 
concentrations  are  sufficiently  low.  the 
district  manager  could  approve  a  plan 
based  on  one  shift  of  sampling. 
However,  if  dust  concentration 
measiu-ements  are  higher,  or  if  the 
actual  production  was  less  than  the 
VPL,  MSHA  will  require  the  operator  to 
sample  additional  shifts.  All  verification 
samples  would  be  submitted  to  MSHA 
for  analysis.  However,  mine  operators 
would  not  be  cited  if  sample  results 
show  an  overexposure  so  long  as  the 
operator  takes  steps  to  identify  and 
correct  the  condition  that  caused  the 
verification  limit  to  be  exceeded. 

Also,  to  confirm  the  continued 
effectiveness  of  the  plan  parameters, 
mine  operators  would  be  required  to 
sample  quarterly  each  producing  MMU 
designated  by  MSHA  under  the  same 
conditions  that  were  in  place  when  the 
plan  parameters  were  initially  verified. 
As  in  the  earlier  proposed  rule,  mine 
operators  would  be  required  to  maintain 
records  of  the  total  amount  of  material 
produced  by  shift  for  each  MMU. 

In  the  earlier  proposed  rule, 
commenters  expressed  concern  about  a 
provision  in  the  July  7,  2000  proposed 
rule  allov\ring  the  usp  of  supplementary 
controls  (powered,  air-purifying 
respirators  (PAPRs)  and  administrative 
controls),  on  an  interim  basis,  in  mines 
utilizing  longwall  mining  technology. 
Commenters  offered  a  wide  range  of 
opinions  on  this  part  of  the  proposed 
rule.  Some  commenters  supported 
MSHA's  decision  to  allow  the  use  of 
supplementary  controls,  but  criticized 
the  proposed  rule  for  being  too 
restrictive.  Other  commenters  objected 
to  the  proposed  provision,  claiming  that 
the  requirement  was  inconsistent  with 
the  provision  of  the  Mine  Act  which 
prohibits  respirators  to  be  used  as 
substitutes  for  engineering  controls. 
These  commenters  were  also  concerned 
that  operators  would  have  nd  incentive 
to  implement  available  engineering 
controls  once  they  are  permitted  to  use 
supplementary  controls  as  proposed. 

This  proposed  rule  recognizes  that 
there  may  be  circumstances  where,  even 
after  implementing  all  feasible 
engineering  or  environmental  controls,  a 
mine  operator  may  be  imable  to 
maintain  concentrations  at  or  below  the 
verification  limits.  This  includes 
operations  that  employ  longwalls  or 
other  mining  systems.  In  those 
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instances,  the  proposed  rule  would 
allow  a  mine  operator,  with  the 
approval  of  the  Administrator  of  Coal 
Mine  Safety  and  Health,  to  use  either 
PAPRs  or  administrative  controls  or  a 
combination  of  both  to  supplement 
engineering  or  environmental  controls 
to  reduce  the  dust  exposure  of 
individual  miners.  Approval  to  use 
supplementary  control  measures  would 
be  contingent  on  the  mine  operator 
adopting  new  engineering  and 
environmental  controls  when  they 
become  available.  The  proposed  rule 
also  recognizes  that  there  may  be  special 
situations  that  occiu-  intermittently  and 
for  short  periods  of  time  where  the 
approved  dust  control  measures  may 
not  protect  miners  from  overexposure. 
An  example  would  be  where  the 
operator  is  required  to  mine  through  a 
rock  parting  with  high  quartz  content.  In 
these  situations,  the  district  manager 
may  allow  the  operator  to  use  PAPRs  for 
a  period  not  to  exceed  30  calendar  days. 

This  proposed  rule  would  require  that 
the  mine  operator  provide  a  copy  of  any 
request  for  supplemental  controls  to  the 
representative  of  the  miners.  This  would 
provide  an  opportunity  for  miners' 
input  prior  to  MSHA  making  any 
determination. 

A  full  discussion  of  these  and  other 
provisions  is  provided  in  the  section-by- 
section  analysis  of  this  proposed  rule. 

A  number  of  commenters  stated  that 
MSHA's  earlier  profKJsed  rule  was 
incomplete  because  it  did  not  address 
some  key  recommendations  of  by  the 
Dust  Advisory  Committee,  and  by 
NIOSH  in  its  Criteria  Document  (see 
■sections  lI.E.  and  II. F.  of  the  preamble). 
Some  of  these  commenters  expressed 
concern  that  the  proposed  rule  failed  to 
recognize  and  consider  alternatives 
involving  continuous  dust  monitoring 
technology.  Since  publication  of  that 
earlier  proposed  rule,  technology  has 
advanced  to  a  point  that  will  likely 
allow  for  continuous  monitoring  of  dust 
exposures  in  the  near  future. 
Accordingly,  this  proposed  rule  has 
provisions  that  would  allow  mine 
operators  to  adopt  such  technology  to 
meet  the  requirements  for  operator 
monitoring  of  dust  control  effectiveness 
and  miner  exposure. 

The  recommendations  regarding 
exposure  limits  for  respirable  coal  mine 
dust  and  crystalline  silica  were  beyond 
the  scope  of  either  the  single  sample  or 
plan  verification  rules.  In  the  interim, 
MSHA  enforcement  efforts  continue  to 
focus  on  lowering  the  quartz  exposure 
of  miners  as  recommended  by  the  Dust 
Advisory  Conunittee. 


1.  New  Proposed  Respirable  Dust 
Sampling  Program 

In  order  to  improve  miner  confidence 
in  the  respirable  dust  sampling  program, 
the  proposed  rule  revises  the  existing 
operator  sampling  requirements  for 
underground  mines  and  for  part  90 
miners  under  30  CFR  parts  70  and  90, 
respectively,  and  provides  that  MSHA 
conduct  compliance  and  abatement 
sampling. 

This  proposed  rule  would  result  in 
fewer  shifts  being  sampled  than  under 
existing  requirements.  However,  MSHA 
believes  that  the  amount  of  sampling  it 
will  conduct  imder  the  proposed  rule 
will  be  mjbre  protective  because  a 
greater  number  of  individual 
compliance  determinations  would  be 
made.  MSHA  samples  the  Designated 
Occupation  (DO)  and  at  least  four  other 
occupations,  if  available,  on  each 
sampling  inspection.  Also,  since  all 
MSHA  sampling  is  unannounced, 
sampling  will  occur  under  conditions 
that  are  rapre  typical  of  the  actual 
mining  environment.  In  addition, 
compliance  determinations  would  be 
based  solely  on  a  single-sample 
measurement  and  not  on  an  average  of 
multiple  shift  measurements.  Multiple 
shift  measiu^ments  can  mask 
overexposures  by  diluting  a 
measurement  of  high  dust  exposure 
with  lower  measurements  made  on 
different  shifts  or  at  different 
occupational  locations. 

Commenters  to  the  July  7,  2000 
proposed  rule  also  criticized  MSHA  for 
failing  to  fully  incorporate  the  preamble 
discussion  on  the  Agency's  sampling 
procedures  into  the  proposed  regulation 
to  prevent  those  procedures  from  being 
changed  or  modified  in  the  future. 
MSHA  does  not  believe  that  it  would  be 
appropriate  to  incorporate  agency 
enforcement  procedures  into  rules  that 
are  designed  to  regulate  the  mining 
industry.  It  is  necessary  for  MSHA  to 
retain  the  ability  to  modify  its 
enforcement  policies  and  procedures  in 
response  to,  among  other  things,  case 
law,  new  health  or  safety  concerns, 
major  mine  emergencies,  or  changes  in 
technology  which  may  require  the 
agency  to  redirect  its  efforts  to  protect 
miner  health  and  safety. 

In  order  to  provide  the  mining 
community  with  an  understanding  of 
how  the  agfency  intends  to  enforce  this 
proposed  rule,  MSHA  has  published  a 
draft  of  Chapter  1  (Respirable  Dust)  of 
MSHA's  health  inspection  procedures 
(see  http://www.msha.gov)  which  it 
intends  to  adopt  as  its  enforcement 
strategy  when  the  final  rule  becomes 
effective. 


2.  Verification  of  Ventilation  Plan 
Effectiveness 

The  proposed  rule  requires  that  each 
undergroimd  coal  mine  operator  must 
have  a  mine  ventilation  plan  verified  by 
operator  sampling.  The  verified  plan 
must  be  effective  in  controlling 
respirable  dust  in  each  MMU  under 
typical  mining  conditions  prior  to 
approval  of  the  plan  by  the  district 
manager.  In  addition,  mine  operators 
would  be  required  to  sample  quarterly 
each  producing  MMU  designated  by 
MSHA  to  determine  if  the  dust  control 
measures  specified  in  the  approved 
ventilation  plan,  continue  to  protect 
miners  from  overexposure.  No  citations 
would  be  issued  to  mine  operators 
based  on  the  results  of  this  sampling  as 
long  as  the  operator  takes  steps  to 
eliminate  the  conditions  which  caused 
any  overexposure  identified  through 
such  sampling. 

Consistent  with  the  Mine  Act  and  its 
implementing  regulations,  this  proposed 
rule  preserves  the  primacy  of 
engineering  controls  to  the  extent  that 
they  are  technologically  and 
economically  feasible. 

The  dust  control  parameters  specified 
in  the  mine  ventilation  plans  should  be 
designed  to  control  respirable  dust  and 
prevent  overexposures  on  individual 
shifts.  These  plans  should  accurately 
reflect  the  engineering  or  environmental 
controls  that  are  suitable  to  the  mining 
system  and  operating  conditions  at  the 
MMU. 

Under  the  proposed  rule,  the  mine 
operator  will  collect  respirable  dust 
samples  to  demonstrate  the  adequacy  of 
the  dust  control  parameters  specified  in 
the  mine  ventilation  plan  in 
maintaining  the  concentration  of 
respirable  coal  mine  and  quartz  dust  at 
or  below  the  "verification  limits"  of  2.0 
mg/m^  and  100  ng/m^,  respectively.  The 
adequacy  of  the  dust  control  parameters 
must  be  demonstrated  on  shifts  during 
which  the  amount  of  material  produced 
is  at  or  above  the  "verification 
production  level"  (VPL),or  the  tenth 
highest  production  level  recorded  in  the 
most  recent  30  production  shifts,  and 
using  only  the  engineering  or 
environmental  control  parameters    ' 
proposed  in  the  ventilation  plan,  at 
levels  not  exceeding  115  percent  of  the 
quantities  specified  in  the  plan. 

The  proposed  rule  would  require 
mine  operators  to:  (a)  Set  and  maintain 
the  dust  control  parameters  during 
verification  sampling  at  levels  specified 
in  the  plan;  (b)  maintain  and  make 
available  to  MSHA  records  of  the 
amount  of  material  produced  by  each 
mechanized  mining  unit  during  each 
production  shift;  (c)  provide  additional 
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information  in  mine  ventilation  plans 
such  as  the  VPL.  shift  length,  etc.;  and 
(d)  provide  the  miners'  representative 
the  opportunity  to  participate  in  the 
plan  verification  process. 

During  sampling  to  secure  plan 
approval,  the  district  manager  could 
approve  a  plan  based  on  one  shift  of 
sampling  if  the  VPL  is  achieved,  and 
respirable  dust  concentrations  are 
sufficiently  low.  However,  if  dust 
concentration  measurements  are  higher, 
or  if  the  actual  production  was  less  than 
the  VPL.  the  mine  operator  would  be 
required  to  sample  additional  shifts. 

3.  Me'asiues  To  Supplement  Engineering 
Controls  to  Reduce  Exposures 

Under  the  proposed  rule,  if  a 
ventilation  plan  caiuiot  be  verified  using 
all  feasible  engineering  or 
environmental  controls,  the  mine 
operator  may  be  permitted  to  use  either 
powered,  air-purifying  respirators 
(PAPRs)  or  verifiable  administrative 
controls,  or  a  combination  of  both,  as  a 
supplemental  means  of  control  (see 
section  III.D.  Hierarchy  of  Dust 
Controls).  MSHA  may.  under  certain 
conditions,  approve  such  use  only  after 
the  Administrator  for  Coal  Mine  Safety 
and  Health  has  determined  that  all 
feasible  engineering  or  enviroiunental 
controls  have  been  adopted  in  the 
ventilation  plan,  but  miners  continue  to 
be  at  risk  of  overexposure.  District 
managers  may  also  approve  the  use  of 
supplementary  controls  for  limited 
periods  of  time  when  unusual  or 
intermittent  adverse  conditions  could 
result  in  miners  not  being  fully 
protected  by  the  approved  dust  control 
plan. 

These  and  other  provisions  of  the 
proposed  rule  are  explained  in  more 
detail  in  the  Section-by-Section 
Discussion  of  this  preamble. 

C.  Control  of  Coal  Mine  Respirable  Dust 

Maintaining  a  work  environment  free 
of  excessive  levels  of  respirable  coal 
mine  dust  and  quartz  dust  (hereafter 
referred  to  as  "respirable  dust")  is 
essential  for  long-term  health 
protection.  Section  202(b)(2)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act)  requires  each  operator 
to  continuously  maintain  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere,  during  each  shift  to 
which  each  miner  in  the  active 
workings  of  such  mine  is  exposed,  at  or 
below  2.0  milligrams  of  respirable  dust 
per  cubic  meter  of  air  (mg/m^).  Under 
the  Mine  Act  and  the  implementing 
regulations,  when  respirable  coal  mine 
dust  contains  more  than  five  percent 
quartz,  the  applicable  dust  standard  is 
further  reduced  by  means  of  a  formiria. 


Although  MSHA  does  not  enforces 
separate  standard  for  respirable  quartz 
dust,  the  formula  (10  divided  by  the 
percentage  quartz)  used  to  establish  an 
applicable  dust  standard,  in  effect, 
limits  respirable  quartz  concentrations 
to  100  fig/m^  (as  an  MRE  equivalent). 

Consistent  with  the  Mine  Act  and 
MSHA  regulations,  the  primary  focus  of 
the  federal  respirable  dust  program  is  on 
controlling  the  concentrations  of 
respirable  dust  in  the  environment 
where  miners  work  or  travel  through  the 
application  of  feasible  engineering  or 
enviroiunental  control  measures. 
Engineering  or  environmental  controls 
for  respirable  dust  in  the  mine 
environment  are  the  proven  dust-control 
techniques  and  the  principal  methods 
for  protecting  miners'  health.  These 
include  all  methods  for  controlling  the 
quantity  of  respirable  dust  in  the  air  that 
a  miner  breathes  by  either  reducing  dust 
generation,  or  by  suppressing,  diluting, 
capturing,  or  diverting  the  dust  that  is 
being  generated  by  the  mining  process. 
Under  the  Mine  Act,  the  mine  operator 
has  primary  responsibility  for 
implementing  a  program  to  control 
respirable  dust  so  that  all  miners  work 
in  an  environment  free  of  excessive 
levels  of  respirable  dust.  Mine  operators 
must  develop,  implement,  smd  maintain 
effective  measures  to  control  the  level  of 
respirable  dust  in  the  mine 
environment,  and  evaluate  these  control 
measures  at  regular  intervals  to  ensure 
that  they  function  as  intended.  These 
control  measures,  or  "dust  control 
parameters,"  are  required  to  be  specified 
in  the  dust  control  portion  of  the 
operator's  mine  ventilation  plan  under 
§  75.370. 

Mine  ventilation  plans  are  a  long- 
recognized  means  of  addressing  health 
issues  that  are  mine-specific  and  for 
achieving  work  environments  that  are 
bee  of  excessive  concentrations  of 
respirable  dust.  Currently,  section 
75.370  requires  each  operator  of  an 
underground  coal  mine  to  develop  and 
follow  a  ventilation  plan  that  is 
designed  to  control  methane  and 
respirable  dust  in  the  mine.  The  plan 
must  be  suitable  to  the  conditions  and 
mining  systems  employed  at  the  mine. 
Although  ventilation  plans  must  be 
designed  to  control  respirable  dust, 
there  has  been  no  requirement  that  the 
plan's  effectiveness  be  verified. 

The  dust  control  portion  of  the  mine 
ventilation  plan  is  a  key  element  of  the 
operator's  strategy  to  control  respirable 
dust  in  the  working  environment  of 
each  mechanized  iiuning  unit  (MMU) 
during  each  shift.  Exi^tipg  section  70.2 
defines,  in  part,  a  MMU  to  mean  "a  unit 
of  mining  equipment,  including  .hand 
loading  equipment,  used  for  the 


production  of  material."  The  plan 
provides  a  description  of  the  specific 
engineering  control  measures  in  use. 
The  plan  also  contains  procedures  for 
maintenance  of  specific  dust  control 
equipment,  such  as  scrubbers,  dust 
collectors  on  roof  bolters,  and  spray 
nozzles,  or  for  the  replacement  of 
cutting  picks  to  minimize  dust 
generation.  Once  approved  by  the 
district  manager,  the  dust  control 
parameters  must  be  employed  on  a 
continuous  basis  to  provide  protection 
from  the  hazards  of  respirable  dust  to 
coal  miners.  By  insuring  that  the 
parameters  are  being  maintained  on 
each  production  shift,  miners  can  be 
assured  that  respirable  dust  levels  are 
being  adequately  controlled  without  the 
need  to  continuously  monitor  respirable 
dust  levels  in  the  mine  environment. 
Implementing  dust  control  parameters 
that  have  been  determined  effective       , 
under  typical  mining  conditions,  and 
maintaining  these  controls  in  proper 
working  order,  provides  reasonable 
assurance  that  no  miner  will  be 
overexposed.  Because  technology  that 
continuously  monitors  respirable  dust 
and  displays  dust  concentrations  in 
real-time  is  not  yet  available  for  use  in 
underground  coal  mines,  the 
implementation  of  effective  ventilation 
plans  is  the  only  practical  means  «f 
reasonably  ensuring,  on  a  continuous 
basis,  that  miners  are  not  overexposed. 
In  1996.  MSHA  implemented  revised 
ventilation  standards  which,  among 
other  provisions,  required  an  on-shift 
examination  of  the  dust  control 
parameters  before  coal  production 
begins  on  each  MMU  to  assure 
compliance  with  the  dust  control 
parameters  specified  in  the  ventilation 
plan.  Based  on  the  recommendations  of 
MSHA's  Coal  Mine  Respirable  Dust 
Task  Group  (MSHA.  1992),  this 
requirement  is  intended  to  focus 
attention  on  the  need  for  properly 
functioning  dust  controls  before 
production  begins.  On-shift 
examinations  of  dust  control  parameters 
imder  existing  §  75.362  are  one 
important  component  for  an  effective 
respirable  dust  control  strategy.  Recent 
advances  in  technology  make  it  feasible 
to  continuously  monitor  certain 
parameters,  such  as  air  quantity  and 
velocity  and  spray  water  flow  rate  and 
pressing  (Spencer,  et  al.  1996).  Existing 
§75.362  encourages  the  use  of  such 
monitors  as  it  would  eliminate  the  need 
for  periodic  physical  measurements  of 
some  dust  controls  to  verify  if  they  are 
operating  properly.  Although  current 
technology  allows  real-time  data  to  be 
obtained  on  certain  dust  control 
parameters  such  as  air  quantities. 
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MSHA  is  not  aware  of  its  use  by  any 
operator. 

Since  establishment  of  the  first 
comprehensive  dust  standards  in  1969, 
the  implementation  of  ventilation  plans 
by  mine  operators  and  their 
enforcement  by  MSHA  has  had  a 
significant  impact  on  control  of  dust 
levels  in  underground  coal  mines.  For 
example,  based  on  federal  mine 
personnel  sampling  results,  the  average 
dust  concentration  in  the  environment 
of  a  continuous  miner  operator 
(occupation  code — 036)  has  been 
reduced  by  87  percent  over  the  past  32 
years,  from  1.7  mg/m'  to  approximately 

1.0  mg/m\  This  accounts  for  the 
significant  decline  in  the  percentage  of 
operator  continuous  miner  designated 
occupation  (DO)  samples  with 
concentrations  of  2.1  mg/m'  or  higher, 
from  49  percent  (over  32,000  samples/ 
shifts)  in  1971,  to  7  percent  (over  1,250 
samples/shifts)  during  the  first  three 
quarters  of  2002.  Analysis  of  all  valid 
operator  DO  samples  collected  during 
the  same  time  period  as  above  indicates 
that  in  1971,' 53,463  (44  percent)  of  the 
122,404  shifts  sampled,  were  at  or  above 

2.1  mg/m\  compared  to  1,450  (7 
percent)  of  the  19,336  shifts  sampled  in 
2002  (MSHA,  DO  Samples  by  Calendar 
Year,  2002).  Despite  this  progress, 
MSHA  has  found  evidence  that  a 
significant  number  oj  overexposures 
still  occur  on  the  shifts  sampled  during 
which  the  approved  dust  control 
parameters  are  operating  at  or  above 
approved  levels.  This  evidence  suggests 
that  it  is  highly  probable  that  some 
miners  are  overexposed  to  respirable 
dust  on  shifts  not  sampled  by  either  the 
operator  or  by  MSHA.  In  addition, 
recent  medical  surveillance  data 
suggests  that  miners  continue  to  be  at 
risk  of  developing  simple  coal  workers' 
pneumoconiosis  (CWF),  progressive 
massive  fibrosis  (PMF),  and  silicosis 
(Elam,  April  1999). 

Two  expert  panels,  that  reviewed  the 
federal  program  designed  to  prevent 
pneumoconiosis  among  coal  miners, 
found  that  certain  aspects  of  the  current 
respirable  dust  program  limit  MSHA's 
ability  to  determine  the  adequacy  of  the 
dust  control  parameters  under  typical 
mining  conditions.  Both  the  Coal  Mine 
Respirable  Dust  Task  Group.  (Task 
Group)  an  interagency  task  group 
established  in  1991  by  the  Assistant 
Secretary  for  Mine  Safety  and  Health, 
and  the  Advisory  Committee  on  the 
Elimination  of  Pneumoconiosis  Among 
Coal  Mine  Workers,  (Dust  Advisory 
Committee)  established  in  1995  by  the 
Secretary  of  Labor,  considered  all 
aspects  of  the  respirable  coal  mine  dust 
control  program  and  made 
recommendations  for  improvement.  In 


addition,  in  November  1995,  NIOSH 
issued  a  criteria  document  that 
contained  recommendations  to  improve 
miner  health  protections. 

D.  Coal  Mine  Respirable  Dust  Task 
Group 

In  response  to  concerns  about  the 
Federal  coal  mine  dust  program  (MSHA, 
1992),  MSHA's  Task  Group  undertook 
an  extensive  review  of  the  program  to 
control  respirable  coal  mine  dust  and 
made  recommendations  to  improve  the 
program  in  1991.  As  part  of  that  review, 
MSHA  developed  a  special  respirdble 
dust  "spot  inspection  program"  (SIP). 
This  program  was  designed  to  provide 
the  Agency  and  the  Task  Group  with 
information  on  the  dust  levels  to  which 
underground  miners  are  typically 
exposed. 

The  Task  Group  found  that  MSHA's 
current  program  did  not  promote  the 
development  and  implementation  of 
quality  plans.  Based  on  its  review  of  a 
representative  number  of  dust  control 
plans,  the  Task  Group  found  that  some 
plans  lacked  specificity  or  did  not 
include  all  the  dust  control  parameters 
actually  used.  For  example,  the  plans 
for  three  major  underground  coal  mines 
listed  the  air  quantity,  the  primary 
means  of  controlling  concentrations  of 
respirable  coal  mine  dust,  to  be  18,000 
cubic  feet  per  minute  (cfin)  in  the 
mining  section.  The  actual  quantities 
measured  by  MSHA  samples  at  these 
mines  during  the  SIP  varied  from  40,000 
cfm  to  over  120,000  cfm. 

Based  on  a  review  of  MSHA  Form 
2000-86  (Revised),  Respirable  Dust 
Sampling  and  Monitoring  Data,  similar 
differences  were  found  between  air 
quantities  specified  in  approved 
ventilation  plans  and  the  levels 
observed  at  a  number  of  longwall  MMUs 
inspected  in  1999.  For  example,  20  of 
the  47  longwall  MMUs  were  using 
significantly  more  air  than  specified  in 
the  ventilation  plan  (MSHA,  September 
1999).  Under  these  circumstances,  it 
would  be  impossible  to  assess  whether 
the  air  volume  specified  in  the  plan  was 
adequate  to  maintain  dust 
concentrations  at  or  below  the 
applicable  dust  standard.  It  should  be 
noted  that  air  quantities,  air  velocities, 
water  spray  pressures,  and  other  control 
parameters,  specified  in  the  plan  are 
considered  to  be  minimum 
requirements  and  MSHA  encoiu-ages 
mine  operators  to  exceed  their  plan 
parameters,  but  only  after  the  levels 
specified  in  the  plan  have  been  shown 
to  be  effective  under  the  conditions  in 
effect  during  sampling.  In  addition,  a 
lack  of  specificity  in  some  plans  made 
it  difficult  for  MSHA  samples  to 
determine  whether  the  operator  was 


complying  with  the  approved  plan. 
Al^ough  several  plans  indicated  that 
the  mining  equipment  was  to  be 
provided  with  water  sprays,  the  plan 
did  not  specify  the  location  of  the 
sprays  or  the  water  pressure  at  the  spray 
nozzle. 

Currently,  MSHA  relies  on 
information  provided  by  the  operator  to 
determine  at  what  production  level  the 
plan  should  be  evaluated.  No 
production  records  are  required  for  each 
MMU.  Although  operators  must  submit 
production  data  on  a  quarterly  basis,  the 
data  is  compiled  for  the  entire  mine.  In 
addition,  these  quarterly  reports  provide 
information  on  the  amount  of  clean  coal 
produced,  which  are  much  lower  than 
the  tonnage  of  total  material  produced, 
and  are  not  useful  for  establishing  what 
constitutes  "normal  production  shifts" 
for  sampling  purposes. 

The  Task  Group  determined  that  the 
use  of  low  production  levels  for 
evaluating  the  effectiveness  of  dust 
control  parameters  can  result  in 
marginal  or  inadequate  plans.  Therefore, 
the  Task  Group  recommended  that 
MSHA  require  mine  ventilation  plans  to 
be  effective  under  typical  mining 
conditions.  A  more  detailed  discussion 
of  the  impact  of  production  on  the 
quality  of  dust  control  parameters 
specified  in  mine  ventilation  plans  is 
contained  in  sections  III.C.l.  and  FV.B. 
of  this  preamble. 

A  survey  conducted  by  MSHA  in 
August  of  2002  found  that  48  percent  of 
producing  MMUs  worked  at  least  a  9- 
hour  shift.  The  Task  Group  concluded 
that  current  regulations  limiting  the 
duration  of  sampling  to  eight  hours  do 
not  provide  for  adequate  assessment  of 
respirable  dust  exposure  during 
nontraditional  shifts  of  more  than  eight 
hours. 

Implementation  of  the  Task  Group 
recommendations  would  have  required 
regulatory  change.  The  effort  to 
implement  these  changes  was        ■ 
suspended  pending  the  deliberations 
and  recommendations  of  the  Advisory 
Committee  on  the  Elimination  of 
Pneumoconiosis  Among  Coal  Mine 
Workers,  which  was  convened  in  1995. 

E.  NIOSH  Criteria  Document 

On  November  7, 1995,  MSHA 
received  the  document,  Criteria  for  a 
Recommended  Standard:  Occupational 
Exposures  to  Respirable  Coal  Mine  Dust. 
(Criteria  Document)  from  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  That  document 
contains  recommendations  to  minimize 
the  health  risks  encountered  by  surface 
and  underground  coal  miners  due  to 
their  occupational  exposure  to 
respirable  coal  mine  dust  and 
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crystalline  silica,  hereafter  referred  to  as 
"quartz." 
According  to  NIOSH, 

By  means  of  criteria  documents,  NIOSH 
communicates  these  recommended  standards 
to  regulatory  agencies  (including  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  MSHA)  and  to 
others  in  the  community  of  occupational 
safety  and  health  *  *   *.  In  addition  to 
transmitting  these  documents  to  the 
Department  of  Labor,  NIOSH  also  distributes 
them  to  health  professionals  in  academic 
institutions,  industry,  organized  labor,  public 
interest  groups,  and  other  government 
agencies.  (NIOSH,  1995,  p.  iii). 

Piusuant  to  the  Mine  Act,  MSHA  was 
required  to  issue  a  public  response  to 
this  criteria  dociunent  within  60  days. 
The  statutory  deadline  for  MSHA's 
response  fell  on  January  7,  1996.  In  the 
fall  of  1995,  there  was  a  lapse  in  funding 
for  the  Federal  government,  and  the 
Department  of  Labor  was  vmable  to  take 
timely  action  on  this  matter  (61  FR  731). 
On  April  25,  1996,  MSHA  published  its 
response  to  the  Criteria  Docimaent  in  the 
Federal  Register  (61  FR  18308)  stating 
it  would  develop  its  regulatory  response 
to  the  Criteria  Document  in  conjunction 
with  its  response  to  the  outcome  of  the 
Dust  Advisory  Committee.  (See  section 
n.F.). 

Some  conunenters  criticized  the 
earUer  proposed  rules  for  not  addressing 
all  the  recommendations  of  the  Criteria 
Document.  During  the  August  2000 
hearings  when  these  conunents  were 
made,  a  NIOSH  representative  stated, 
..*   *  *  strong  steps  are  necessary  *   *  * 
oftentimes  they  do  need  to  be 
incremental  in  nature."  Among  the 
relevant  recommendations  from  the 
Criteria  Document  raised  by 
commenters  were  the  following: 

•  Sampling  should  be  conducted  with 
a  device  that  operates  in  accordance 
with  NIOSH  Accuracy  Criteria 
Document,  using  the  international 
definition'  of  respirable  dust. 

•  Single-shift  measurements  should 
be  used  to  determine  noncompliance. 

•  The  exposiu-e  limit  for  respirable 
coal  mine  dust  should  be  limited  to  1.0 
mg/m^  as  a  time-weighted-average 
(TWA)  concentration  for  up  to  10  hours 
per  day,  during  a  40-hour  workweek. 

•  There  should  be  a  gravimetric 
standard  for  silica  of  0.05  mg/m^  as  a 
TWA  for  up  to  10  hours  per  day,  for  a 
40-hour  workweek. 

•  Sampling  goals  should  include 
determining  the  effectiveness  of  a  dust 
control  system  and  determining 
compliance  with  exposure  limits  to 
ensure  that  exposure  conditions  are 
comparable  between  shifts  which  are 
sampled  and  those  which  are  not. 

•  Engineering  controls  and  work 
practices  should  reflect  reasonable 


efforts  to  reduce  exposiu-es  to  respirable 
coal  mine  dust  below  the  exposure 
limit. 

•  MSHA  should  not  make  an  upward 
adjustment  of  the  exposure  Umit  to 
accoimt  for  measurement  uncertainties 
(i.e.,  citation  threshold  values  (CTV)). 
(See  sectijOn  III.A.4.a.). 

•  Continuous  monitoring  devices 
should  be  developed  for  use  in  sampling 
respirable  coal  mine  dust. 

•  Sampling  frequency  should  be 
enough  that  a  significant  and 
deleterious  change  in  the  contaminant 
generation  process  or  exposure  controls 
is  not  permitted  to  persist. 

MSHA  has  carefully  considered  the 
applicability  of  each  NIOSH 
recommendation  to  reduce  miners' 
exposure  to  respirable  coal  mine  dust, 
and  the  agency  has  integrated  these 
recommendations  into  our  programs, 
policies,  and  promulgation  of  standards. 
The  proposed  rule  published  today  are, 
in  part,  responsive  to  NIOSH's 
recommendations. 

For  example,  the  single  sample  rule, 
for  which  the  record  is  reopened  in 
today's  Federal  Register  notice  is 
responsive  to  the  Criteria  Document. 
This  rule  was  jointly  developed  with 
NIOSH. 

The  two  recommendations  regarding 
exposure  limits  for  respirable  coal  mine 
dust  and  quartz  dust  are  beyond  the 
scope  of  either  the  single  sample  or  plan 
verification  proposed  rules. 

MSHA  and  NIOSH  agree  that  the  level 
of  "coal  production  significantly  affects 
the  amount  of  airborne  respirable  coal 
mine  dust"  (NIOSH  1995,  p.  86).  NIOSH 
recommended  that  "The  mine  operator, 
therefore,  should  establish  a  production- 
level  threshold  to  ensure  that  exposiu-e 
conditions  are  comparable  between 
sampled  and  unsampled  shifts" 
(NIOSH,  1995,  p.  86).  NIOSH 
recommended  that,  for  a  production 
shift  to  be  considered  a  normal 
production  shift,  it  must  produce  at 
least  80%  of  the  average  production, 
over  the  last  30  production  shifts. 

Through  this  plan  verification 
proposed  nde,  MSHA  would  require 
operators  to  design  their  ventilation 
plan  to  be  effective  in  controlling 
respirable  coal  mine  dust  at  or  above  the 
"verification  production  level"  (VPL). 
The  VPL  is  defined  as  the  tenth  highest 
production  level  recorded  in  the  most 
recent  30  production  shifts.  This 
quantity  generally  exceeds  the 
ptoduction  criteria  recommended  by 
NIOSH  by  a  substantial  amount. 

In  addition,  for  MSHA  to  approve  an 
operator's  mine  ventilation  plan,  the 
plan's  dust  control  parameters  must  be 
shown  to  be  effective  in  meeting  the 
verification  limits  of  2.0  mg/m'  for 


respirable  coal  mine  dust  and  100  jAg/m' 
for  respirable  quartz  dust,  under  typical 
mining  conditions.  MSHA  expects  that 
most  ventilation  plans  will  be  verified  at 
or  below  those  values.  Therefore,  for 
most  mechanized  mining  units  (MMUs). 
engineering  controls  will  be  in  place 
that  can  control  respirable  coal  mine 
dust  at  or  below  the  exposure  limit.  (See 
chapter  IX.  Costs  in  the  Preliminary 
Regulatory  Economic  Analysis  (REA)  for 
details). 

Citation  threshold  values  (CTV)  are 
calculated  to  ensure  that  citations  are 
issued  only  when  a  single  sample 
measurement  demonstrates,  with  at 
least  95-percent  confidence,  that  the 
applicable  dust  standard  had  been 
exceeded.2  Thus,  before  issuing  a 
citation,  the  Secretary  requires  a  high 
level  of  confidence  that  there  has  been 
an  overexposure.  Even  so,  a  dust 
concentration  measurement  that  falls 
between  the  applicable  dust  standard 
and  the  corresponding  CTV  does  not 
demonstrate  that  the  sampled 
environment  is  in  compliance.  MSHA 
would  identify  such  environments  for  ' 
further  sampling  to  determine  if 
engineering  controls  are  adequately 
protective. 

As  mentioned  earlier,  several 
commenters  to  the  2000  proposal 
expressed  concern  that,  under  MSHA's 
proposed  sampling  program,  the 
number  of  shifts  to  be  sampled  would 
be  less  than  under  the  ciurent  operator 
and  MSHA  sampling  programs 
combined.  Although  MSHA  will  sample 
fewer  shifts  than  what  was 
recommended  by  the  Dust  Advisory 
Committee,  the  number  of  compliance 
determinations  per  MMU  will  not 
decrease.  Under  the  existing  sampling 
programs,  each  MMU  averages  10 
compliance  determinations  per  year.^ 
Each  of  these  compliance 
determinations  is  based  on  the  average 


2  CTVs  are  listed  in  Table  70.2 

3  Currently,  six  of  the  ten  compliance 
determinations  are  based  on  the  average  of  five 
operator,  "designated  occupation"  (DO)  exposure 
measurements.  Each  of  these  measurements  is 
collected  on  a  different  shift  within  a  bimonthly 
cycle.  The  remaining  four  determinations  are  based 
on  the  average  of  five  ins|)ector  samples  taken 
quarterly  on  different  occupations  from  a  MMU. 
Since  the  publication  of  the  earlier  proposed  rule, 
the  number  of  yearly  MSHA  sampling  inspections 
at  each  MMli  was  reduced  from  six  to  four.  This 
was  the  result  of  the  impact  on  Agenc\'  resources 
due  to  a  decision  by  the  Federal  Mine  Safety  and 
Health  Review  Commission  that  violations  of  the 
applicable  dust  standard  must  be  based  on  samples 
taken  on  multiple  shifts.  Prior  to  that  decision. 
MSHA  compliance  decisions  were  based  on 
multiple  samples  taken  on  a  single-shift. 
Accordingly,  there  has  been  a  need  to  increase  the 
number  of  shifts  of  MSHA  sampling  at  MMUs 
where  overexposures  are  found  on  the  first 
sampling  shift.  This  results  in  fewer  sampling 
inspections  being  available  at  other  MMUs. 
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of  five  8-hour  exposure  measurements. 
(See  III.A.2.  Post-1980  Sampling 
Program).  Under  this  proposed  rule, 
each  MMU  will  average  significantly 
more  compliance  determinations 
annually  using  the  results  of  single 
sample  measurements  taken  by  MSHA 
personnel  (30  CFR  70.202)."  This 
increase  does  not  reflect  the  additional 
compliance  determinations  that  will  be 
made  as  a  result  of  sampling, 
concurrently  with  MMUs,  each  intake 
DA,  roof  bolter  DA  and  outby 
occupations. 

The  new  sampling  program  will  be  far 
more  effective  in  monitoring  the  quality 
of  the  mine  air  that  miners  must 
breathe,  and  in  preventing 
overexposures  on  individual  shifts, 
because  MSHA  will  be  making 
compliance  determinations  using 
measurements  that  are  more 
representative  of  the  dust 
concentrations  to  which  miners  are 
exposed  on  individual  shifts.  As  such, 
MSHA  believes  the  new  MSHA 
sampling  program  addresses  the  NIOSH 
recommendation  that  sampling  be 
conducted  "frequently  enough  that  a  . 
significant  and  deleterious  change  in  the 
contaminant  generation  process  or 
exposure  controls  is  not  permitted  to 
persist"  (NIOSH,  1995,  p.  85). 

Significant  progress  in  monitoring 
technology  has  been  made  since  MSHA 
published  the  earlier  proposed  rule  on 
plan  verification.  The  agency  has  been 
informed  by  NIOSH  that  a  continuous 
dust  monitor  may  be  available  for  in- 
mine  use  by  the  middle  of  2004. 
Accordingly,  as  recommended  in  the 
criteria  document,  MSHA  is  proposing  a 
new  standard  that  would  permit 
operators  to  use  this  new  technology  in 
conjunction  with  existing  dust  controls 
specified  in  the  ventilation  plan  to 
prevent  overexposures  on  individual 
shifts. 

Today's  proposed  rule  does  not  adopt 
all  the  Criteria  Document 
recommendations  since  many  of  the 
recommendations  are  outside  the  scope 
of  these  rules.  However,  MSHA 
continues  to  be  committed  to  the 
principles  that  "preventive  efforts 
[must]  be  focused  primarily  on  reducing 
work  exposures  (NIOSH,  1995)." 

The  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
believe  that  miners'  health  will  be 
further  protected  from  the  debilitating 


'*On  a  re-occuring  basis  MSHA  will  sample  an 
average  of  Ave  different  occupations  on  each 
producing  MMU.  Since  every  measurement  will  be 
compared  with  the  CTV  corresponding  to  the 
applicable  dust  standard  in  effect.  MSHA  will  be 
makirl^  significantly  more  compliance 
determinations  yearly  than  under  the  current 
operator  and  MSHA  sampling  programs  combined. 


effects  of  occupational  respiratory 
disease  by  limiting  their  exposures  to 
the  applicable  dust  standard  through  the 
implementation  of  the  single  sample 
rule  which  conforms  to  the  NIOSH 
Accuracy  Criteria.  Furthermore,  as 
stated  by  NIOSH  during  the  hearings: 

NIOSH  does  support  efforts  by  MSHA  and 
anyone  else  that  will  reduce  miners' 
exposures  to  dust  and  silica  dust  and  also 
eliminate  or  at  least  reduce  significantly  the 
incidence  of  the  disea.ses  *   *   *. 

MSHA  believes  that  this  proposed 
plan  verification  rule  provides  an 
improved  program  for  measuring, 
monitoring,  and  reducing  overexposures 
to  respirable  coal  mine  dust  and  quartz 
dust,  under  typical  mining  conditions. 
As  such,  it  greatly  advances  the  level  of 
health  protection  afforded  underground 
miners  and  is  consistent  with 
recommendations  issued  by  NIOSH  in 
its  Criteria  Document. 

F.  Advisory  Committee  on  the 
Elimination  of  Pneumoconiosis  Among 
Coal  Mine  Workers 

On  January  31,  1995,  the  Secretary  of 
Labor  established  the  Advisory 
Committee  on  the  Elimination  of 
Pneumoconiosis  Among  Coal  Mine 
Workers  (Dust  Advisory  Committee). 
The  Dust  Advisory  Committee  was 
chartered  to  "make  recommendations 
for  improving  the  program  to  control 
respirable  coal  mine  dust  in 
underground  and  surface  mines  in  the 
United  States."  The  Dust  Advisory 
Committee  identified  and  addressed 
many  of  the  same  issues  considered  by 
the  Task  Group.  Findings  and  consensus 
recommendations  were  developed  for 
each  issue  (MSHA.  1996).  The  Dust 
Advisory  Committee  concluded  that  the 
dust  control  portion  of  the  mine 
ventilation  plan  is  the  k»v  element  of  an 
operator's  strategy  to  cont^til  respirable 
dust  in  the  work  environment.  They 
concluded  that  the  initial  evaluation, 
approval,  in-mine  verification  and 
monitoring  to  demonstrate  the 
effectiveness  of  the  operator's  proposed 
dust  control  plan  is  critical  for  the 
protection  of  miners  ft'om  limg  disease. 
Also,  believing  that  the  credibility  of  the 
current  system  of  mine  operator 
sampling  to  monitor  compliance  with 
exposure  limits  has  been  severely 
compromised,  the  Dust  Advisory 
Committee  concluded  that  restoration  of 
miner  and  mine  operator  confidence  in 
the  respirable  coal  mine  dust  sampling 
program  should  be  one  of  MSHA's 
highest  priorities.  Accordingly,  there 
was  unanimous  agreement  that  in  order 
to  restore  confidence  in  the  program 
MSHA  should  take  full  responsibility 
for  all  compliance  sampling  currently 


being  carried  out  by  mine  operators, 
under  30  CFR  parts  70  and  90. 

The  November  1996  Dust  Advisory 
Committee  Report  recommended 
numerous  improvements  for  the  federal 
program  to  protect  miners  from  simple 
CWP.  PMF,  and  silicosis.  Of  these,  the 
following  have  been  incorporated  in  this 
proposed  rule: 

1.  MSHA  will  take  full  responsibility 
for  all  compliance  sampling  (periodic 
and  abatement)  at  a  level  which  ensures 
that  representative  samples  are  collected 
of  respirable  dust  exposures  luider  usual 
conditions  of  work  without  adversely 
impacting  the  Agency's  resources  and 
responsibilities. 

2.  Operators  would  be  required  to 
verify,  through  sampling,  the 
effectiveness  of  the  dust  controls  in  the 
ventilation  plan  prior  to  approval  by 
MSHA.  The  plan  must  be  verified 
utilizing  only  those  controls  that  are 
listed  in  the  plan.  In  addition,  mine 
operators  would  sample  designated 
MMUs  quarterly  to  ensure  that  the  dust 
controls  continue  to  protect  miners  fi-om 
overexposure. 

3.  MSHA  will  redefine  the  range  of 
production  levels  which  must  be 
maintained  during  sampling  to  verify 
the  plan.  The  value  will  be  sufficiently  • 
close  to  mciximum  anticipated 
production  levels  in  order  to  reasonably 
ensure  that  the  plan  is  effective  under 
typical  operations. 

4.  MSHA  will  review  compliance  and 
production  records  to  determine  when 
there  is  a  need  for  plan  verification  and 
modification. 

5.  MSHA  would  allow  mine  operators 
to  use  newly  developed  technology  to 
continuously  monitor  the  work 
environment  and  prevent  overexposures 
on  individual  shifts. 

This  proposed  rule  is  intended  to 
eliminate  overexposures  on  individual, 
shifts  and  to  restore  the  confidence  of 
miners  and  mine  operators  in  the 
respirable  coal  mine  dust  sampling 
program  by  addressing  the  shortcomings 
identified  by  the  Task  Group  and  the 
Dust  Advisory  Committee  in  the  ciurent 
respirable  coal  mine  dust  program.  This 
proposed  rule  would  revise  the  operator 
dust  sampling  programs  under  30  CFR 
parts  70  and  90  and  require  the 
implementation  of  mine  ventilation 
plans  demonstrated  to  be  effective  in 
maintaining  respirable  dust  at  or  below 
applicable  dust  standards  on  each  shift. 
These  ventilation  plans  will  be  verified 
through  sampling  by  the  mine  operator, 
and  the  plans'  effectiveness  may  be 
monitored  on  a  quarterly  basis  by  the 
operator.  MSHA  intends  to  periodically 
monitor  operator  verification  sampling 
and  on  a  recurring  basis  will  conduct 
samphng  on  each  MMU  to  assure 
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compliance  with  the  provisions  of  the 
ventilation  plan  and  die  applicable  dust 
standard.  A  notice  reopening  the  record 
regarding  the  use  of  single-shift  sample 
measurements  of  respirable  coal  mine 
dust  to  determine  average  concentration 
is  also  published  in  today's  Federal 
Register. 

MSHA  recognizes  that  the  Dust 
Advisory  Committee  made  several 
recommendations  that  also  impact  on 
surface  coal  mine  workers.  These 
surface  coal  mine  issues  are  beyond  the 
scope  of  this  proposed  rule  and  will  be 
addressed  by  the  Agency  at  a  later  date. 

In  response  to  comments  received. 
MSHA  has  specifically  stated  in  this 
proposed  rule  that  the  representative  of 
miners  has  the  right  to  observe  MSHA 
sampling  with  no  loss  of  pay  as 
recommended  by  the  Dust  Advisory 
Committee.  The  proposed  rule  also 
allows  the  miners'  representative  the 
opportunity  to  participate  in  operator 
sampling  to  verify  the  ventilation  plan. 
However,  such  participation  would  be 
with  no  loss  of  pay.  only  when  MSHA 
personnel  are  present  to  observe  that 
sampling.  This  proposed  rule  does  not 
specifically  address  the  conunittee's 
recommendations  concerning 
specialized  miner  training  on 
verification  sampling  procedures. 
However.  MSHA  does  intend,  during 
the  implementation  of  any  final  rule,  to 
provide  training  to  miners,  miners' 
representatives  and  mine  operators  on 
the  requirements  of  the  new  regulations. 
In  addition,  agency  personnel  are 
available  to  provide  training  to  miners 
and  their  representatives  on  the 
verification  procediu^s  as  needed. 

This  proposed  rule  does  not 
incorporate  full-shift  sampling  as 
reconunended  by  the  Dust  Advisory 
Committee.  In  this  proposed  rule, 
MSHA  does  require  that  verification  and 
operator  quarterly  sampling  occur  for 
the  entire  production  shift  since  the 
purpose  of  that  sampling  is  to  evaluate 
the  effectiveness  of  the  dust  controls  on 
the  MMU.  Therefore,  outby  travel  time 
is  not  included.  With  rqgard  to 
compliance  sampling  by  MSHA,  the 
agency  believes  that  sampling  portal  to 
portal  for  the  entire  shift  or  eight  hoiu«, 
whichever  is  less,  provides  the  agency 
with  sufficient  data  to  determine  if  the 
dust  control  measures  ouUined  in  the 
ventilation  plan  are  adequate  and  being 
followed  or  to  determine  if 
overexposures  are  occurring. 

Although  the  Dust  Advisory 
Committee  also  reconunended  that 
MSHA  adjust  the  exposure  limit  to 
accoimt  for  extended  work  weeks,  such 
a  change  is  considered  to  be  outside  the 
scope  of  this  rulemaking. 


MSHA  has  clarified  in  this  proposed 
nde  that  the  Secretary  will  cite  for 
overexposure  when  an  MSHA  sample 
demonstrates  that  the  applicable  dust 
standard  has  been  exceeded,  based  on 
the  citation  threshold  value  (CTV).  In 
response  to  concerns  that,  by  using  a 
CTV,  MSHA  is  increasing  the  standard, 
MSHA  has  clarified  that  respirable  dust 
concentration  levels  must  always  be 
maintained  at  or  below  the  applicable 
dust  standard.  In  order  to  obtain 
ventilation  plan  approval  from  MSHA, 
operators  must  demonstrate  that  the 
dust  control  parameters  adequately 
prevent  excessive  dust  concentrations 
on  individual  shifts.  The  plan's 
effectiveness  is  evaluated  against  the 
applicable  dust  standard  itself — not  the 
CTV — and  must  be  demonstrated  at  a 
high  level  of  confidence. 

This  proposed  rule  also  provides  for 
the  limited  use  of  measures  to 
supplement  engineering  or 
environmental  controls  for  exposiu* 
control.  These  supplemental  measures 
would  be  permitted  at  certain  times 
when  the  Administrator  for  Coal  Mine 
Safety  and  Health  has  determined  that 
all  feasible  engineering  and 
environmental  controls  have  been 
applied  and  the  mine  operator  is  imable 
to  verify  the  ventilation  plan. 
Supplementary  controls  may  also  be 
approved  by  MSHA  for  short-term  use 
to  protect  individual  miners  when 
operators  encounter  intermittent, 
adverse  conditions  under  which 
exposures  cannot  be  maintained  within 
the  applicable  standard  using  the 
approved  dust  control  parameters. 

Finally,  MSHA  received  comments 
suggesting  that  this  rule  address  the 
Dust  Advisory  Committee 
recommendation  to  establish  a  separate 
silica  standard.  This  issue  is  outside  the 
scope  of  this  rule. 

in.  General  Discussion 

A.  Proposed  Reforms  to  the  Respirable 
Dust  Monitoring  Program 

One  of  the  Dust  Advisory  Committee's 
key  recommendations  was  that  MSHA 
take  full  responsibility  for  all 
compliance  sampling  at  a  level  which 
assures  representative  samples  of 
respirable  dust  exposure  imder  usual 
conditions  of  work.  This  was  based  on 
the  behef  that  one  of  MSHA's  highest 
priorities  must  be  to  restore  the 
confidence  of  miners  and  mine 
operators  in  the  respirable  coal  mine 
dust  sampling  program. 

Accorcfingly,  MSHA  is  proposing  to 
revise  the  operator  dust  sampling 
programs  under  ciurent  30  CFR  parts  70 
and  90  and  to  take  full  responsibility  for 
all  compliance  sampling  (i.e..  periodic 


and  abatement  sampling)  in  a  manner 
that  it  believes  will  be  more  protective 
th^n  the  ciurent  operator  sampling 
program.  MSHA  intends  to  monitor 
miners'  dust  exposure  and  compliance 
with  the  dust  control  provisions  of  the 
approved  mine  ventilation  plan,  or  with 
the  respirable  dust  control  plan  for  a 
Part  90  miner  at  underground  mines,  in 
accordance  with  the  procedures  and 
guidelines  established  in  Chapter  1  of 
the  Coal  Mine  Health  Inspection 
Procedures  Handbook. 

(a)  Compliance  Sampling 

MSHA  will  routinely  collect  samples 
ft'om  the  working  environment  of  the 
DO,  Part  90  miners  and,  if  available, 
four  or  more  other  occupations  working 
in  each  producing  MMU.  The  data  from 
this  sampling  will  be  utilized  by  MSHA 
to  formulate  an  effective  compliance 
sampling  strategy  that  focuses  on  the 
performance  of  individual  sampling 
entities  and  to  target  MMUs  for  operator 
quarterly  sampling.  The  strategy  will  be 
detailed  in  the  Agency's  respirable  dust 
inspection  procedures. 

Each  DA  inby  the  section  dump  point, 
such  as  intake  and  roof  bolter  DAs,  and 
other  DAs  that  can  be  sampled 
concurrently  with  the  MMU  will  also  be 
sampled  routinely.  If  the  MMU  sampled 
is  operating  with  approved 
supplemental  control  measures,  the  five 
or  more  occupations  sampled  will 
include  the  DO  and  all  miners  whose 
exposure  is  being  controlled  through  the 
use  of  PAPRs  or  verifiable 
administrative  controls. 

Since  MSHA's  inspections  are 
unannounced,  the  primary  objective  is 
to  assess  the  respirable  dust  conditions 
to  which  miners  are  exposed  under  the 
operating  conditions  "in  effect  at  the  time 
of  sampling  (i.e.,  production  level,  air 
quantities  and  velocities,  etc.).  All 
respirable  dust  samples  collected  will 
be  considered  valid,  unless  voided  by 
MSHA  for  other  reasons,  such  as  a 
malfunctioning  pump.  Because  the 
primary  purposes  are  to  measure  the 
quality  of  the  mine  air  miners  breathe 
and  to  evaluate  the  operating  conditions 
on  a  particular  shift,  the  Agency 
believes  there  is  no  reason  to  invalidate 
any  sample  if  a  certain  level  of 
production  is  not  attained  as  under  the 
previous  sampling  procedures. 
Compliance  sampling  results,  however, 
will  provide  MSHA  personnel  wi'th 
sufficient  information  to  make  a  sound 
engineering  judgement  about  the 
effectiveness  of  the  dust  control 
parameters  in  use. 

Also,  since  the  purpose  of  this 
sampUng  is  not  intended  to  evaluate 
plan  effectiveness,  the  term  "full  shift" 
for  purposes  of  compliance  and 
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abatement  sampling  will  continue  to 
mean  the  entire  work  shift  including 
travel  time  but  excluding  any  time  in 
excess  of  480  minutes.  This  is  different 
from  the  definition  of  "full  shift"  that  is 
proposed  for  verification  sampling.  For 
purposes  of  verification  sampling,  "full 
shiftr  would  mean  an  entire  work  shift 
during  which  material  is  produced  by  a 
MMU.  MSHA  solicits  comments  on 
whether  full  shift  for  compliance 
sampling  should  be  defined  in  the  same 
way  as  for  verification  sampling.  ■■ 

MSHA  is  proposing  to  continue  the 
current  policy  of  sampling  outby 
locations  only  once  per  year.  The 
historical  data  that  has  been  collected 
by  MSHA  personnel  at  outby  locations 
confirms  our  belief  that,  if  the  working 
sections  are  in  compliance  with  the 
applicable  dust  standard  and  if  controls 
are  in  place  at  outby  dust  generating 
locations,  workers  throughout  the  mine 
are  being  protected  from  overexposure. 
MSHA  personnel  will  continue  to 
sample  each,  DA  located  outby  the 
section  dump  point  On  a  production 
shift  and  any  other  dust-generating 
sources  that  can  be  sampled 
concurrently  with  the  DA. 

MSHA  will  issue  a  citation  for 
noncompliance  when  a  valid  single 
sample  measurement,  expressed  as  an 
equivalent  dust  concentration,  meets  or 
exceeds  the  Citation  Threshold  Value 
(CTV)  corresponding  to  the  applicable 
dust  standard  in  effect. 

The  current  CTVs  are  contained  in 
Table  70.2  of  this  proposed  rule.  The 
CTVs  and  an  explanation  of  how  they 
were  derived  was  originally  published 
in  the  Federal  Register  notice  of 
February  3.  1998  (63  FR  5687),  entitled 
"Coal  Mine  Respirable  Dust  Standard 
Noncompliance  Determinations."  As 
explained  in  that  notice  and  in 
Appendix  "C"  of  the  current  notice  of 
proposed  rulemaking,  each  CTV  is 
calculated  so  that  citations  are  issued 
only  when  a  single-shift  measurement 
demonstrates  noncompliance  at  least  at 
a  95  percent  confidence  level. 

Noncompliance  determinations  based 
on  single-shift  measurements  will 
reduce  the  chances  for  failure  to  cite 
cases  of  noncompliance.  According  to 
the  federal  sampling  ins^ctions 
conducted  in  1995.  only  132  MMUs 
were  found  to  be  in  violation  of  the 
applicable  dust  standard.  These  MMUs 
were  cited  under  the  existing 
enforcement  policy  of  measurement 
averaging,  compared  to  545  MMUs  that 
would  have  been  citable  using  single 
sample  measurements  in  combination 
with  the  CTV  table.  This  clearly 
demonstrates  that  thd  new  enforcement 
strategy  will  not  compromise  miners' 
health,  instead  it  would  have  identified 


413  additional  instances  of 
overexposure.  Otherwise,  these 
overexposures  would  continue  to  go 
uncorrected  under  the  previous  policy 
of  measurement  averaging. 

Many  commenters  believed  that 
miners  would  receive  greater  protection 
if  MSHA  cited  for  noncompliance 
whenever  any  single-shift  measurement 
exceeded  the  applicable  dust  standard. 
MSHA  has  careftilly  considered,  but 
rejected  this  suggestion.  Such  citations 
may  not  be  sustained  with  a  sufficient 
degree  of  confidence  for  enforcement 
action.  If  the  mine  environment  is 
sufficiently  controlled,  the  likelihood 
that  a  particular  measurement  exceeds 
the  applicable  dust  standard,  but  not  the 
CTV,  due  to  measurement  error,  can 
actually  exceed  the  likelihood  that  the 
measurement  exceeds  the  standard  due 
to  excessive  dust  concentration.  A 
thorough  technical  discussion  of  this 
issue  is  provided  at  63  FR  5709-5712 
(Appendix  D  of  the  Federal  Register 
notice  cited  above)  and  is  incorporated 
into  this  notice  by  reference.  Basing 
noncompliance  determinations  on  a 
single  sample  measurement,  in 
conjunction  with  the  CTV  table,  will 
improve  working  conditions  for  minq^s?^ 

Many  commenters  contended  that  a 
policy  of  citing  in  accordance  with  tna^ 
CTV  table,  rather  than  citing  whenever 
a  measurement  exceeds  the  applicable 
dust  standard,  would  effectively 
increase  the  allowable  dust 
concentration  limit.  These  commenters 
expressed  concern  that  MSHA  was 
raising  the  applicable  dust  standard 
when  it  proposed  to  cite  violations  only 
when  the  measurement  demonstrated 
noncompliance  at  a  high  level  of 
confidence. 

The  CTVs  do  not  raise  the  applicable 
dust  standard.  Instead,  MSHA  must, 
ensure  a  sufficiently  high  level  of 
confidence  in  noncompliance 
determinations  to  withstand  a  legal 
challenge.  For  those  MMUs  with 
measurements  above  the  applicable  dust 
standard  but  below  the  CTV,  MSHA  will 
thoroughly  review  their  dust  control 
parameters.  Special  emphasis  will  be 
directed  to  working  environments 
required  to  comply  with  standards 
below  2.0  mg/m'.  As  a  result  of  such 
reviews  MSHA  may  initiate  additional 
sampling. 

Tne  Secretary  has  concluded  that 
using  single  sample  measurements  for 
noncompliance  determinations  in  , 
accordance  with  the  CTV  table  neither 
increases  nor  decreases  the  applicable 
dust  standard.  Operators  are  required  to 
maintain  compliance  with  the 
applicable  dust  standard  at  all  times. 
Dust  controls  must  be  verified  as 
adequate  to  maintain  dust 


concentrations  at  or  below  the 
applicable  dust  standard  on  all  shifts, 
not  merely  at  or  below  the  CTV.  If  a 
measurement  exceeds  the  applicable 
dust  standard  by  an  amount  insufficient 
to  warrant  citation — that  is,  the  level 
does  not  meet  or  exceed  the  CTV — 
MSHA  will  target  that  mine  or  area  for 
additional  sampling  to  ensure  that  dust 
controls  are  adequate. 

(b)  Abatement  Sampling 

Under  this  proposed  rule,  MSHA 
would  also  assume  responsibility  for  all 
abatement  sampling.  As  recommended 
by  the  Dust  Advisory  Committee,  MSHA 
would  utilize  single  samples  to 
demonstrate  abatement.  Since  the 
criteria  under  which  the  effectiveness  of 
ventilation  plans  are  required  to  be 
verified  are  significantly  more  stringent 
than  those  for  compliance  sampling, 
MSHA  does  not  anticipate  issuing  many 
citations  to  MMUs  and  sectional  DAs. 

When  a  mine  operator  is  cited  for 
violation  of  the  applicable  dust 
standard,  MSHA  will  require  that 
approved  respiratory  equipment  be 
made  available  to  the  affected  miners  in 
accordance  with  existing  §  70.300  of  this 
part.  The  mine  operator  also  will  be 
required  to  review  the  dust  control 
practices  to  identify  the  cause  of  the 
excessive  dust  concentration  and  correct 
any  deficiencies  within  the  abatement 
period  fixed  in  the  citation. 

The  mine  operator  must  notify  the 
district  manager  of  the  corrective 
measures  taken  within  24  hours  of 
implementation  to  enable  MSHA  to 
determine  whether  abatement  or 
verificatioii  sampling  should  be 
scheduled.  This  determination  will  be 
based  on  the  review  of  the  information 
the  mine  operator  provides  and  the 
latest  inspection  reports  documenting 
the  measured  quantities  of  the  dust 
control  parameters  that  were  in  use  at 
the  time  the  citation  was  issued. 
-  If  it  is  determined  that  the  existing 
dust  control  parameters  are  likely  to  be 
adequate  to  maintain  compliance,  the 
district  manager  will  initiate  abatement 
sampling  under  §  70.218.  For  example, 
if  the  operator  believes  that  the 
overexposxu'e  was  caused  by  improper 
work  practices,  the  proper  course  of 
action  would  be  to  review  these  work 
practices  with  the  affected  miners  rather 
than  requiring  the  operator  to  upgrade 
the  engineering  or  environmental 
controls.  Since  there  was  no  need  to 
change  the  plan  parameters,  MSHA 
would  initiate  abatement  sampling  in 
this  particular  case. 

If,  on  the  other  hand,  the  district 
manager  determines  that  the  dust 
control  parameters  may  not  maintain 
respirable  dust  levels  at  or  below  the 
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applicable  dust  standard,  the  mine 
operator  will  be  notified  to  revise  the 
dust-control  portion  of  the  mine 
ventilation  plan  as  specified  in  this  Part. 

When  MSHA  samples  a  MMU  for 
abatement  purposes,  single  samples  wilf 
be  collected  from  the  working 
environment  of  the  cited  occupation 
and,  if  available,  four  other  occupations 
that  will  include  the  DO.  Like 
compliance  sampling,  abatement 
sampling  will  be  conducted  portal  to 
portal,  for  the  entire  shift  or  8  hours, 
which  ever  is  less. 

When  sampling  DAs  and  outby 
occupations,  MSHA  will  collect  a 
similar  single-shift  abatement^.»ample 
from  the  envfronment  of  the  cited  DA  or 
occupation. 

A  citation  for  excessive  dust  will  be 
terminated  when  all  valid  abatement 
samples  collected  are  at  or  below  the 
applicable  dust  standard.  The 
subsequent  action  form  will  clearly  and 
fully  describe  the  action  taken  to  abate 
the  violation.  Mine  operators  may  be 
required  to  revise  the  ventilation  plan  in 
accordance  with  §  75.370(a)(2)  of  this 
title  depending  on  the  type  of  corrective 
measures  taken  to  abate  the  violation. 
This  includes,  at  a  minimmn,  the  actual 
dust  control  parameters  that  were  in 
effect  when  MSHA  sampled. 

If  the  district  manager  requires  the 
mine  operator  to  initiate  the  plan 
verification  process  imder  §  70.206  of 
this  part  instead  of  abatement  sampUng, 
the  citation  for  excessive  dust  will  be 
terminated  after  a  revised  plan  has  been 
verified  to  be  effective  for  the  current 
mining  condition^. 

(c)  Operator  Verification  Sampling  and 
Quarterly  Sampling 

Mine  operators  are  required,  under 
this  proposed  rule,  to  verify,  through 
sampling,  the  effectiveness  of  the  dust 
control  parameters  for  each  MMU  prior 
to  receiving  MSHA  approval  of  the  mine 
ventilation  plan.  In  addition,  certain 
mine  operators  must  sample  quarterly 
each  DO,  any  occupation  required  to 
wear  a  PAPR  or  using  administrative 
controls,  and  any  other  occupation 
designated  by  the  district  manager.  The 
purpose  of  the  quarterly  sampling  is*o 
evaluate  the  continued  effectiveness  of 
the  approved  dust  control  parameters. 
These  provisions  are  discussed 
elsewhere  in  this  proposed  rule. 

(d)  Advantages  of  MSHA  Compliance 
Sampling  Over  the  Existing  Program 

Under  section  101(a)(9)  of  the  Mine 
Act,  no  health  standard  promulgated 
under  the  Act  shall  reduce  the 
protection  afforded  miners  by  an 
existing  mandatory  health  standard.  The 
joint  promulgation  of  this  proposed  rule 


and  the  proposed  single  sample  rule, 
would  provide  protection  to  miners 
from  the  debilitating  effects  of 
occupational  respiratory  disease  by 
limiting  their  exposures  to  respirable 
coal  mine  dust  and  quartz  dust  on  every 
shift:    ■ 

•  Providing  and  maintaining  a  work 
environment  fr«e  of  excessive  levels  of 
respirable  dust  is  essential  for  long-term 
health  protection.  While  monitoring  of 
the  work  environment  provides  an 
indication  of  how  effective  the  existing 

■  dust  control  measiues  are,  monitoring 
alone  does  not  control  dust  levels. 
Requiring  mine  operators  to  implement 
and  maintain  dust  control  parameters 
which  have  been  determined  effective 
under  tjrpical  mining  conditions,  will 
provide  reasonable  assurance  that  no 
miner  will  be  overexposed  on 
individual  shifts. 

•  Implementing  single-shift  sample 
determinations  will  more  likely  detect 
excessive  dust  concentrations  and  thus 
protect  miners.  Averaging  samples  taken 
on  multiple  shifts  can  mask 
overexposures  on  individual  shifts. 
Although  fewer  shifts  will  be  sampled 
under  this  proposed  rule,  MSHA 
believes  the  revised  sampling 
methodology  will  provide  a  more 
accurate  representation  of  dust 
conditions  to  which  miners  are  exposed. 

•  Under  the  existing  operator 
sampling  program,  only  Uie  DO  is 
sampled.  Under  the  new  sampling 
program,  MSHA  will  sample  multiple 
occupations  on  the  same  shift.  As  a 
result,  MSHA  will  make  several  times  as 
many  compliance  determinations  as 
under  the  previous  operator  and  MSHA 
sampling  programs  combined,  providing 
a  more  comprehensive  assessment  of 
dust  conditions  to  which  miners  are 

exposed. 

•  Since  MSHA  will  be  cwiducting  all 
compliance  sampling,  the  Agency  will 
be  able  to  monitor  the  dust  control 
parameters  and  work  practices  in  effect 
during  sampUng.  This  will  enable 
MSHA  to  determine  the  effectiveness  of 
the  mine  operator's  dust  control 
program. 

•  Unlike  the  current  sampling 
program,  which  allows  operators' 
control  over  when  to  sample  and  under 
what  operating  conditions,  MSHA's 
visits  for  compUance  sampling  will  be 
uinannounced.  As  a  result,  all  phases  of 
the  mining  cycle  are  likely  to  be 
sampled  eventually  (i.e.,  construction 
activity,  longwall  start-up,  turning 
crosscuts,  etc.),  and  samples  should  be 
more  representative  of  typical  mining 
conditions. 

•  The  miners'  representative  will 
have  walkaround  rights  dining  all 
MSHA  sampling,  thereby  increasing 


miners'  confidence  in  the  dust  sampling 
program. 

B.  Procedures  for  Setting  the  Applicable' 
Dust  Standard  When  Quartz  Is  Present 

1.  Proposed  Procedures 

Consistent  with  MSHA's  proposed 
rule  to  assume  full  responsibility  for 
compliance  sampling,  the  Agency  also 
proposes  to  rely  only  on  MSHA 
samples,  i.e.,  compliance  or  abatement 
samples,  as  the  basis  for  setting  the 
applicable  dust  standard  when  quartz  is 
present.  As  discussed  below,  while 
today's  proposed  rule  would  reduce  the 
burden  and  cost  on  mine  operators  to 
take  and  submit  optional  samples,  it 
would  not  diminish  the  advantages 
afforded  operators  imder  the  current 
program.  In  particular,  it  continues  to 
consider  temporal  variability  associated 
with  quartz  determinations  by  averaging 
three  MSHA  samples  collected  on 
different  shifts. 

MSHA  believes  that  results  imder  this 
revised  process  will  be  more 
representative  of  the  quartz  levels  to  '. 
which  miners  are  exposed.  Unlike  the 
current  process,  which  may  cause  a 
standard  to  be  set  based  on  the  quartz 
content  of  an  individual  MSHA  sample, 
three  valid  MSHA  samples  would  be 
used  to  set  a  reduced  standard  under  the 
revised  procedures  (64  FR  65671). ^ 
Since,  under  the  rules  being  proposed 
today,  MSHA  intends  to  frequently 
sample  imderground  mines  and  surface 
mines,  MSHA  personnel  will  have  no 
difficulty  in  collecting  the  required 
number  of  samples  to  arrive  at  the 
average  quartz  percentage.  If  initial 
sampling  shows  that  miners  may  be 
exposed  to  excessive  levels  of  quartz, 
MSHA  intends  to  sample  at  a  greater 
frequency  to  ensure  that  miners  are 
being  protected.  This  level  of  sampling 
should  also  allay  any  operator  concerns 
regarding  the  collection  of 
"misleadingly  high"  samples  during 
atypical  periods.  MSHA  also  intends  to 
b^^  reporting  quartz  levels  to  the 
nearest  tenth  of  a  percent.  This  will  be 
more  protective  for  the  miner  than  the 
current  truncation  of  results  to  a  full 
percentage  point. 

Under  the  revised  procedures,  when 
an  MSHA  sample  contains  more  than 
five  percent  quartz,  the  agency  will 
average  the  percent  of  quartz  present  in    ♦ 
three  most  recent  MSHA  respirable  coal 
mine  dust  samples  to  set  the  applicable 


5  Unlike  MSHA's  objective  in  compliance 
sampling,  the  objective  in  measuring  quartz  content 
is  to  establish  a  reduced  standard  that  will  apply 
to  all  shifts.  This  enables  an  operator  to  design  a 
ventilation  plan  that  will  be  protective  on  every    ' 
shift.  Therefore,  it  is  appropriate  to  estimate  the 
quartz  content  by  averaging  quartz  measurements 
obtained  over  an  extended  time  period. 


10794 


Federal  Register /Vol.  68,  No.  44 /Thursday,  March  6,  2003  /  Proposed  Rules 


dust  standard.  If  a  MMU,  DA, 
Designated  Work  Position  (DWP)  at  an 
underground  mine,  or  Part  90  miner  is 
already  on  a  reduced  standard,  a  new 
applicable  dust  standard  will  be 
established  by  averaging  the  results  of 
the  hrst  two  MSHA  samples,  taken 
under  the  revised  procedures,  with  the 
quartz  percentage  associated  with  the 
reduced  standard  in  effect.  If  fewer  than 
two  MSHA  samples  are  taken,  the 
existing  reduced  standard  will  continue 
to  remain  in  effect. 

Assume  a  MMU  is  on  a  1.0  mg/m^ 
standard  (10  percent  quartz).  If  the  first 
MSHA  sample  contains  7.2  percent  of 
quartz,  the  existing  standard  of  1.0  mg/ 
m^  would  continue  to  remain  in  effect. 
If,  however,  the  next  sample  contains 
16.1  percent,  the  average  quartz 
percentage  would  be  11.1  percent 
((10.0%  +  7.2%  +  16.1%)  3  =  11.1%], 
resulting  in  a  0.9  mg/m^-standard  (10 
11.1%  =  0.9  mg/m3).  For  any  MMU,  DA, 
DWP,  or  Part  90  miner  not  on  a  reduced 
standard,  MSHA  will  collect  and 
analyze  three  samples  for  quartz  to 
determine  if  a  reduced  standard  is 
warranted. 

Under  the  revised  procedures,  if  the 
newly-established  standard  is  lower 
than  the  one  in  effect,  the  new  standard 
will  become  effective  seven  days  after 
the  date  of  the  notice  informing  the 
mine  operator  of  the  change  in  the 
applicable  dust  standard.  However,  if  it 
is  higher  than  the  current  standard,  the 
newly-established  applicable  dust 
standard  will  become  effective  on  the 
date  of  the  notice. 

As  published  elsewhere  in  today's 
Federal  Register,  MSHA  is  proposing  to 
take  enforcement  actions  on  the  basis  of 
single-shift  sample  measurements.  For 
entities  on  reduced  standards,  MSHA 
would  delay  enforcement  action  until 
the  sample  is  analyzed  for  quartz.  If  an 
exposiue  measurement  significantly 
exceeds  the  existing  standard  and  the 
quartz  content  of  that  sample  would 


cause  the  standard  to  be  lowered  below 
the  existing  reduced  standard,  the 
operator  will  be  cited  for  violation  of  the 
applicable  dust  standard  currently  in 
effect.  On  the  other  hand,  if  the  quartz 
content  of  the  sample  would  cause  the 
applicable  dust  standard  and  the 
corresponding  citation  threshold  value 
(CTV)  to  increase  so  that  the  single-shift 
sample  measurement  would  no  longer 
indicate  noncompliance,  no  citation 
will  be  issued.  This  is  illustrated  by  way 
of  the  following  example. 

For  example,  suppose  that  the  MMU 
is  on  a  1.3  mg/m^  standard  and  a  single- 
shift  sample  measurement  of  1.6  mg/m^ 
is  obtained.  Since  this  measurement 
exceeds  the  CTV  value,  the  operator  is 
in  violation  of  the  standard.  However, 
analysis  of  the  DO  sample  shows  that 
the  sample  contained  5.6  percent  quartz 
which,  if  averaged  with  the  previous 
two  MSHA  quartz  levels,  would  result 
in  a  1.7-mg/m^  standard.  This  indicates 
that  the  quartz  level  in  the  environment 
of  the  IX)  has  changed,  indicating  that 
the  current  standard  is  no  longer  valid. 
Therefore,  since  the  original 
measurement  of  1.6  mg/m^  is  less  than 
the  1.7-mg/m3  standard  that  could  have 
been  in  effect  for  the  shift  sampled,  a 
citation  would  not  be  issued. 

Since  MSHA  samples  are  viewed  to 
be  more  representative  of  the  respirable 
dust  concentration  to  which  miners  are 
exposed,  MSHA  is  proposing  to  revise 
section  70.101  to  clarify  that  the 
Secretary  will  determine  the  quartz 
level  by  sampling.  Operator  samples 
would  no  longer  be  submitted  to 
determine  the  applicable  dust  standard. 
It  is  our  belief  that  the  procedures  being 
proposed  today  for  setting  reduced 
standards  will  be  more  protective  for  the 
miners  than  those  in  effect  at  this  time. 
The  revised  approach  provides  for 
stringent  monitoring  of  miners' 
exposure  to  quartz  which  is  consistent 
with  the  Dust  Advisory  Committee's 
recommendation  that  MSHA  increase 


surveillance  and  reduce  exposure  to  this 
serious  health  hazard. 

As  under  the  current  program,  if 
operating  conditions  change  following 
establishment  of  a  lowered  applicable 
dust  standard  and  affect  the  level  of 
quartz  in  the  working  environment, 
MSHA  intends  that  mine  operators  or 
miners'  representatives  will  be  able  to 
request  MSHA  to  conduct  a  quartz 
reevaluation. 

2.  Validity  of  Avenging  Percentages 

The  average  quartz  percentage  that 
MSHA  intends  to  use  to  set  the 
applicable  dust  standard  for  a  particular 
sampling  location  or  area  of  a  mine 
would  be  determined  in  accordance 
with  accepted  mathematical  procedures 
for  arriving  at  an  average  value  from  a 
set  of  values  (i.e.,  adding  together  the 
individual  quartz  percentages  and 
dividing  by  the  number  of  emalyses  that 
are  in  the  set).  MSHA  believes  that  this 
is  the  most  appropriate  method  to  use. 

One  commenter  who  responded  to  a 
draft  1999  program  policy  letter 
(November  23, 1999,  64  FR  65671) 
concerning  this  issue  contended  that 
MSHA's  approach  of  arriving  at  the 
average  quartz  percentage  was 
mathematically  incorrect.  This 
commenter  recommended  that,  to  more 
accurately  reflect  the  true  quartz 
concentration,  the  average  quartz 
percentage  be  calculated  by  dividing 
total  mass  of  quartz  in  micrograms  by 
the  total  mass  of  dust  collected  (based 
on  three  samples  in  the  example 
submitted).  In  the  conunenter's 
example,  the  average  percentage 
obtained  using  MSHA's  proposed 
averaging  method  was  larger  than  that 
obtained  using  the  conunenter's 
approach. 

"The  following  two  scenarios  in  Table 
ni-1  clearfy  demonstrate  that  MSHA's 
intended  averaging  method  does  not 
always  result  in  a  larger  average  quartz 
percentage  value. 
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Scenario  I 

Scenario  II 

Dust  Mass 

SiOj 
Mass 

%    SiOj 

Dust  Mass 

SiOj 
Mass 

%   SiOj 

1.7 

0.136 

8.0 

1.7 

0.17 

10.0 

1.0 

0.04 

4.0 

1.0 

0.08 

8.0 

2.5 

0.3 

12.0 

2.5 

0.15 

6.0 

MSHA's 
Method 

Average  of   %   SiOj  =   8.0 

MSHA's 
Method 

Average  of   %   SiOj   =   8.0 

Commenter' 8 
Method 

Sum    (SiO,  Mass)    =9.2% 
Sum    (Dust  Mass) 

Commenter' s 
.    Method 

Sum    (SiO,  Mass)    -7.7% 
Sum    (Dust  Mass) 

These  examples  show  that  for 
situations  where  MSHA  would  have 
determined  a  quartz  percentage  of  8.0 
percent,  the  conunenter's  method  would 
yield  9.2  percent  in  one  case  and  7.7 
percent  in  the  other. 

C.  Respirable  Dust  Control  Program  for 
Underground  Coal  Mines 

The  primary  focus  of  the  underground 
coal  mine  respirable  dust  program  is  to 
limit  the  concentration  of  respirable 
dust  to  which  miners  are  exposed  in  the 
work  envirorunent.  To  ensure  that 
miners  are  not  being  exposed  to 
excessive  concentrations  of  respirable 
dust,  ciurent  regulations  require  mine 
operators  to: 

•  Design  a  mine  ventilation  plan  that 
effectively  controls  respirable  dust 
under  typical  mining  conditions; 

•  Implement  the  plan's  dust  control 
parameters  when  approved  by  MSHA 
before  commencing  production; 

•  Maintain  the  dust  control 
parameters  specified  in  the  approved 
plan  and  monitor  their  function  and 
operation  through  required  on-shift 
examinations;  and 

•  Evaluate  the  effectiveness  of  dust 
control  parameters  with  bimonthly 
samples  in  order  to  provide  reasonable 
assurance  that  such  parameters  continue 
to  function  as  intended. 

In  addition,  each  plan  must  be 
suitable  to  the  conditions  and  mining 
system  in  use  at  the  mine.  These  plans 
provide  detailed  requirements  forjhe 
protection  of  miners  by  specifying 
engineering  controls.  "These  engineering 
controls  may  include: 

•  The  quantity  and  the  velocity  of  the 
air  current  used  to  ventilate  the  MMU; 

•  The  number,  type,  and  location  of 
water  sprays;  ' 


•  The  pressure  and  quantity  of  water 
delivered  by  the  sprays;  and 

•  Additional  environmental  controls, 
such  as  dust  scrubbers  or  devices  which 
collect  mine  air  and  filter  out  dust 
particles. 

Plans  also  contain  procedures  for 
maintenance  of  dust  control  equipment 
used  on  the  mining  machine  and  roof 
bolter.  Mine  operators  frequently  do  not 
describe  all  dust  controls  in  use  at  the 
mine.  If  such  information  is  not 
included  in  the  plan,  it  is  impossible  for 
MSHA  to  enforce  those  provisions  or  to 
determine  if  the  ventilation  plan 
provisions  as  approved  are  adequate  to 
protect  miners  from  overexposure.  , 

When  an  operator  submits  a  proposed 
mine  ventilation  plan  or  revision  in 
accordance  with  §  75.370,  the  MSHA 
district  office  reviews  it  for 
completeness  and  adequacy.  The 
district  manager  will  approve  the  plan 
if  it  meets  MSHA  requirements,  and  he 
or  she  is  confident  that  the  dust  control 
parameters  specified  will  have  a 
reasonable  likelihood  of  maintaining 
dust  concentrations  within  the 
allowable  limits.  Most  proposed  plans 
or  revisions  are  approved  immediately, 
or  tentatively  approved,  based  on 
engineering  judgement,  or  experience, 
or  both,  until  they  are  assessed  by 
MSHA  sampling  or,  to  a  lesser  extent 
and  only  under  certain  circiunstances, 
by  mine  operator  bimonthly  sampling. 
Generally,  MSHA  takes  samples  within 
60  days  of  plan  approval.  Ciurent 
regulations  prohibit  a  mine  operator 
from  initiating  any  mining  activity 
without  an  approved  ventilation  plan. 
MSHA  allows  operators  to  commence 
mining  by  granting  tentative  approval. 
However,  imder  the  existing  process, 
plans  may  be  implemented  which  are 


later  determined  to  be  inadequate  imder 
typical  mining  conditions. 

1.  Proposed  Procedures  for  Evaluating,. 
Approving,  and  Monitoring  Ventilation 
Plan  Requirements 

The  dust  control  portion  of  the  mine 
ventilation  plan  is  die  key  element  of  an 
operator's  strategy  to  control  respirable 
dust  in  the  work  environment,  thereby 
protecting  miners.  In  recognition  of  this, 
MSHA  is  proposing  to  make  a  number 
of  changes  to  the  process  for  evaluating, 
approving,  and  monitoring  mine 
ventilation  plans,  many  of  which  are 
based  on  the  Dust  Advisory  Committee's 
recommendations.  These  are  addressed 
in  detail  under  proposed  §§  70.201 
through  70.220  of  the  preamble. 

Consistent  with  the  Dust  Advisory 
Committee  recommendations,  MSHA  is^^ 
proposing  to  add  provisions  to  verify 
the  effectiveness  of  the  ventilation  plan 
in  controlling  dust,  at  a  production  level 
which  will  demonstrate  the  plan's 
effectiveness  under  typical  operating 
conditions.  Dust  control  parameters  and 
production  associated  with  samples  on 
a  given  shift  would  be  recorded  in  order 
to  demonstrate  that  parameters  specified 
in  the  ventilation  plan  continue  to  be 
effective  in  controlling  respirable  dust. 

This  proposed  rule  requises  a 
ventilation  plan  to  include  all 
engineering  or  environmental  controls 
necessary  for  maintaining  dust 
concentrations  at  acceptable  levels.  A 
plan  must  also  include  any  specific 
work  practices  or  other  means  used  to 
supplement  these  controls  in  order  to 
minimize  the  dust  exposure  of 
individual  miners.  Unlike  plans  under 
the  existing  program,  mine- operators 
Will  have  to  identify  all  measures 
necessary  for  achieving  continuous 


'^^~^ 
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compliance  with  the  applicable  dust 
standard  in  the  plan. 

MSHA  would  require  mine  operators 
to  include  information  on  the  length  of 
each  normal  production  shift  in 
''§  75.371(f)  and  to  specify  the  VPL.  as 
defined  in  §  70.2.  in  every  ventilation 
plan.  The  VPL  is  the  tenth  highest 
production  level  recorded  in  the  most 
recent  30  production  shifts.  This  value 
will  represent  the  minimum  py)duction 
level  at  which  effectiveness  of  the  plan 
must  be  demonstrated. 

MSHA  believes  that  the  current 
production  criteria  used  to  evaluate 


plan  effectiveness  may  not  adequately 
represent  typical  conditions  under 
which  miners  work.  Requiring  that 
plans  be  verified  at  or  above  the  VPL 
will  provide  assurance  that  excessive 
dust  concentrations  will  be  avoided, 
even  on  shifts  with  higher-than-average 
production.  This  is  far  more  protective 
of  miners  than  the  current  practice  of 
evaluating  plan  adequacy  based  on 
MSHA  samples  taken  when  production 
can  be  as  low  as  60  percent  of  the 
average  production. 


Some  commenters  on  the  earlier 
proposed  rule  expressed  confusion 
about  the  relative  magnitude  of  the  VPL, 
compared  to  average  production  or 
other  possible  production  criteria. 
Figure  1  shows  a  typical  distribution  of 
30  shift  production  levels  recorded  at  a 
longwall  MMU.  As  illustrated  by  this 
example,  the  VPL,  defined  as  the  10th 
highest  production  achieved  during  30 
shifts,  generally  exceeds  the  average 
production  by  a  substantial  amoimt. 
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30  pnxiuction  shifts  at  a  longvvaH  MMU  in  District  3. 
Each  "^  represents  production  on  one  shift 


Figure  1.  Example  of  a  typical  distribution  of  30  shift  production  levels  achieved 
at  a  longwall  NfMU. 


BILUNG  CODE  4S10-43-C 

MSHA  proposes  to  require  mine 
operators  to  maintain  records  of  the 
amount  of  material  produced  by  each 
MMU  during  each  shift.  This  will 
enable  operators  to  establish  the  VPL. 
Because  verification  of  a  plan's 
effectiveness  is  conditioned  on  the  VPL, 
these  records  are  necessary  to  ensiue 
that  the  VPL  continues  to  represent 


typical  production  levels.  Although  a 
VPL  must  be  included  in  the  ventilation 
plan,  MSHA  will  not  cite  mine 
operators  for  producing  at  levels  •  . 
exceeding  the  VPL. 

MSHA  considers  the  VPL  to  be  a  plan 
designr criteria,  not  a  minimmn  plan 
parameter  that  must  be  in  effect  on 
every  shift.  The  Agency  would  expect 
production  on  a  MMU  to  exceed  the 


VPL  on  about  33  percent  of  all 
production  shifts.  If  the  district  manager 
determines  that  an  operator's  actual 
production  exceeds  the  VPL  on  more 
than  33  percent  of  the  production  shifts 
over  a  six-month  period  and  the 
operator  or  MSHA  samples  exceed  the 
applicable  standard,  the  district 
manager  may  require  that  the  adequacy 
of  the  plan  parameters  be  verified  under 
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different  operating  conditions  of 
production. 

Under  the  proposed  plan  verification 
procedures,  mine  operators  will  be 
required  to  verify  through  sampling  the 
effectiveness  of  the  dust  controls 
specified  in  the  ventilation  plan  prior  to 
approval  of  that  plan  by  the  district 
manager.  Sampling  would  occur  when 
production  is  at  or  above  the  VPL 
specified  in  the  plan  and  using  only 
those  control  parameters  and  other 
measures  Hsted  in  the  plan.  The 
sampling  pumps  must  be  turned  on 
upon  arrival  on  the  MMU  and  remain 
operational  during  the  entire  production 
shift.  The  pumps  must  be  turned  off 
upon  leaving  the  MMU.  Samples  would 
be  collected  on  multiple  occupations 
which  are  specified  in  proposed 
§  70.206.  AH  verification  samples  must 
be  transmitted  to  MSHA.  However,  no 
citations  would  be  issued  to  mine 
operators  if  the  verification  sample 
results  show  that  the  applicable  dust 
standard  has  been  exceeded.  Operators 
would  be  cited  only  if  they  fail  to  take 
steps  to  determine  the  cause  and  take 
corrective  action  to  eliminate  the 
overexposure.  The  agency  would 
approve  a  plan  only  when  a  sufficient 
number  of  verification  samples 
demonstrate,  at  a  high  level  of 
confidence,  that  the  plan  is  effective  at 
production  levels  at  or  above  the  VPL. 

Unlike  the  existing  program,  this 
proposed  rule  would  allow  certain 
longwall  and  other  operations  to  use 
either  approved  PAPRs,  administrative 
controls,  or  both,  to  supplement 
engineering  or  environmental  controls  if 
the  mine  operator  is  unable  to  verify  the 
ventilation  plan.  This  will  be  permitted 
only  after  the  Administrator  for  Coal 
Mine  Safety  and  Health  determines  that 
the  operator  has  exhausted  all  feasible 
engineering  or  environmental  controls. 
District  managers  also  may  allow  mine 
operators  to  use  PAPRs  to  achieve 
compliance  with  the  applicable  dust 
standard  when  unusual  operating 
conditions  are  encountered  briefly  and 
intermittently  and  the  operator  believes 
that  the  approved  plan  parameters  will 
not  adequately  protect  all  miners  from 
overexposure.  The  period  of  time  when 
PAPRs  may  be  used  cannot  exceed  30 
calendar  days  under  this  proposed  rule. 
An  example  of  when  such  approval  may 
be  granted  is  when  an  operator 
periodically  must  mine  through  rock 
strata  with  high  quartz  content. 

Finally,  under  this  proposed  rule, 
mine  operators  also  would  be  required 
to  sample  each  DO  and  occupation 
using  PAPRs  or  administrative  contiols 
at  least  once  every  three  months  to 
evaluate  the  continued  adequacy  of  the 
approved  plan  parameters.  As  with 


verification  samples,  operators  would 
only  be  cited  if  they  fail  to  take 
corrective  action  to  eliminate  any 
overexposure  identified  through  such 
sampling. 

D.  Hierarchy  of  Dust  Controls 

1 .  Primacy  of  Engineering  Controls 

Consistent  with  the  Mine  Act,  ^ 

engineering  or  environmental  controls 
have  been  the  principal  method  used  for 
preventing  or  minimizing  miners' 
exposure  to  both  primary  and  secondary 
dust  soiuces  in  the  workplace  over  the 
past  30  years.  Engineering  controls  that 
are  able  to  manage  the  amount  of  dust 
throughout  the  work  environment  give 
reasonable  assurance  that  all  miners  in 
the  area  will  be  adequately  protected. 
Well-designed  engineering  or 
environmental  controls  provide 
consistent  and  reliable  protection  to  all 
workers  because  they  are  not  dependent 
upon  constant  human  supervision  or 
intervention,  except  for  the  periodic 
checks,  to  ensure  that  they  are 
functioning  as  intended.  Under  this 
proposed  rule,  operators  would  be  . 
required  to  utilize,  on  each  production 
shift,  all  engineering  or  environmental 
controls  as  specified  in  their  mine 
ventilation  plans.  These  controls  will 
maintain  concentrations  of  respirable 
dust  in  the  work  environment  of  MMUs 
at  or  below  the  applicable  dust 
standard.  Engineering  or  envirorunental 
controls  include  all  methods  that 
control  the  level  of  respirable  dust  by 
reducing  dust  generation  (e.g.,  machine 
parameters)  or  by  suppressing  (e.g., 
water  sprays,  wetting  agents,  foams, 
water  infusion,  etc.),  diluting  (e.g., 
ventilation),  capturing  (e.g.,  dust 
collectors),  or  diverting  (e.g.,  shearer 
clearer,  passive  barriers,  etc.)  the  dust 
being  generated  by  the  mining  process. 

The  importance  of  using  engineering 
or  environmental  controls  was 
recognized  by  the  Dust  Advisory 
Committee  and  by  NIOSH  in 
Occupational  Exposure  to  Respirable 
Coal  Mine  Dust  (NIOSH,  1995).  NIOSH 
recommended  that  such  controls  must 
continue  to  be  relied  upon  as  the 
primary  means  of  protecting  coal 
miners.  The  primacy  of  engineering  or 
environmental  controls  would  be 
preserved  under  this  projiosed  rule.  The 
proposed  rule  requires  a  mine  operator 
to  utilize  all  feasible  engineering  or 
environmental  controls,  specified  in  the 
approved  ventilation  planr,  to  reduce 
concentrations  of  respirable  dust  to  a 
level  at  or  below  tSe  applicable  dust 
standard. 


2.  Administrative  Controls 

Administrative  controls  are  another 
method  of  avoiding  overexposure. 
Administrative  controls  refer  to  work 
practices  that  reduce  a  miner's  daily 
exposure  to  respirable  dust  hazards  by 
altering  the  way  in  which  work  is 
performed.  They  consist  of  such  actions 
as  rotation  of  miners  to  areas  having 
lower  dust  concentrations,  rescheduling 
of  tasks,  and  modifying  work  activities. 
The  Task  Group  found  that 
administrative  controls  were  used 
increasingly,  even  when  it  was  feasible 
to  implement  additional  engineering  or 
environmental  controls.  The  use  of 
administrative  controls  was  found  to  be 
increasing  at  mines  employing  longwall 
mining  systems. 

The  most  ft^quent  administrative 
control  in  use  consisted  of  restricting 
the  activities  of  miners  required  to  work 
downwind  of  the  longwall  shearer 
operator,  the  occupation  designated  as 
044  by  MSHA.  This  particular  form  of 
administrative  control  was  in  use  at 
some  of  the  51  longwall  MMUs  that 
were  operating  on  October  28,  1999. 
MSHA  has  observed  the  use  of  this 
particular  administrative  control,  even 
after  changing  the  location  of  the  DO 
from  the  044  to  the  060  occupation — the 
miner  who  works  nearest  the  return  air- 
side  of  the  longwall  working  face. 
Unlike  engineering  or  environmental 
controls,  to  be  effective,  administrative 
controls  rely  on  the  ability  of  miners  to 
follow  specified  procedures.  However, 
difficulty  in  ensuring  that  miners  adhere 
to  the  administrative  controls,  labor/ 
management  agreements,  and 
limitations  on  the  number  of  qualified 
miners  capable  of  handling  specific 
tasks  may  limit  the  use  and 
effectiveness  of  such  controls. 

The  Dust  Advisory  Conunittee  Report 
stated  that  the  use  of  administrative 
controls  does  not  reduce  the  operator's 
responsibihty  to  maintain  ambient  dust 
levels  in  active  workings  at  or  below  the 
applicable  dust  standard.  However,  the 
Dust  Advisory  Committee  noted  that 
"while  not  a  substitute  for  engineering 
controls,  administrative  controls,  which 
restrict  thb  amount  of  time  that  miners 
spend  in  an  area  with  imiform  exposure 
level,  can  result  in  lower  personal 
exposures  (MSHA,  1996)." 

3.  Limitations  of  Engineering  Controls 

It  is  MSHA's  position  that  technology 
is  generally  available  to  control 
respirable  dust  to,  or  below,  the 
applicable  dust  standard  at  MMUs 
employing  continuous  and  conventional 
methods  of  mining.  However,  where 
unusual  or  adverse  conditions  are 
encountered  it  is  possible  thai  available 


controls  may  be  inadequate  to 
continuously  protect  all  miners  bom 
overexposure.  This  is  most  likely  to 
occur  in  areas  where  high  levels  of 
quartz  are  encoimtered  that  may  result 
in  the  setting  of  lowered  standards  on  a 
MMU. 

However,  MSHA  recognizes  that, 
unlike  other  mining  systems,  longwall 
MMUs  may  have  acute  dust  problems. 
These  problems  can  be  caused  by  the 
face-ventilation  airstream  carrying  the 
shearer-generated  dust  over  the  miners 
working  along  the  face  downwind  of  the 
longwall  shearer  operator  (occupation 
code  044).  This  makes  it  more  difficiilt 
to  control  the  work  environment 
downwind  of  the  longwall  shearer 
operator  on  a  consistent  basis. 

Improvements  in  dust  control 
technology  have  not  kept  pace  with 
increases  in  production  technology 
associated  with  high-production 
longwall  MMUs.  Average  longwall  shift 
production  reported  during  bimonthly 
sampling  has  increased  more  than  six- 
fold since  1980,  from  approximately  890 
tons  per  shift  (tps)  to  5,500  tps  in  2002. 
In  fact,  49  percent  of  the  shifts  sampled 
averaged  4,000  to  8,000  tps.  while 
approximately  8  percent  of  the  shifts 
exceeded  8,000  tps.  A  major  milestone 
in  mining  production  was  achieved  in 
1997  when  a  single  longwall  mine 
produced  more  than  1  million  tons  of 
coal  in  a  single  month  (Fiscor,  1998). 

Unfortunately,  as  more  coal  is  mined, 
greater  quantities  of  respirable  dust  are 
generated.  The  increase  in  longwall 
production  levels  has  resulted  in  the 
generation  of  far  more  dust  which  must 
be  controlled  (Webster,  et  al,  1990; 
Haney,  et  al,  1993;  O'Green,  1994). 
According  to  published  literature, 
several  thousand  milligrams  of 
respirable  dust  per  ton  of  coal  cut  can 
be  formed  and  liberated  during  the 
cutting  process  (National  Research 
Council,  1980).  Of  course,  the  quantity 
of  respirable  dust  produced  by  the 
cutting  process  can  vary  greatly, 
depending  on  the  type  of  coal,  its 
moistiue  content,  the  amount  of  rock 
bands  in  the  coal,  sharpness  of  the 
cutting  bits,  the  particular  mining 
machine,  and  many  other  factors. 
Although  a  considerable  amount  of 
respirable  dust  is  formed  by  the  cutting 
operation,  not  all  of  it  becomes  airborne. 
Nevertheless,  given  the  amount  of  dust 
that  is  produced  per  ton  of  coal  mined, 
a  larger  quantity  of  resp^ble  dust 
would  be  generated  and  released  to  the  . 
mine  environment  fix)m  cutting  8,000 
tons  of  coal  than  from  cutting  4,000 
tons.  Currently,  an  operator  is  not 
required  to  produce,  on  a  sampled  shift, 
more  than  50  percent  of  the  average 
production  reported  during  the  last 


bimonthly  sampling  period.  Therefore, 
dust  concentrations  on  sampled  shifts 
may  be  substantially  lower  than  what  is 
typical  on  nonsampled  shifts. 

While  significant  efforts  have  been 
made  to  implement  available  control 
technology,  no  significant  new 
advancements  in  longwall  dust  control 
technology  have  been  reported  since 
1989  (U.S.  Bureau  of  Mines,  undated). 
From  1989  to  2002  (Jan.-Sept.),  the 
percentage  of  operators'  longwall  DO 
samples  vtrith  concentrations  of  2.1  mg/ 
m'  or  higher  dropped  from  22  percent 
to  14  percent,  reflecting  the  impact  of 
implementing  the  pre- 1990  advances  in 
longwall  control  technology.  Although 
this  represents  a  significant 
improvement,  especially  in  view  of  the 
six-fold  increase  in  average  shift 
production,  the  2002  data  suggests  that 
miners  continue  to  be  overexposed  on  a 
significant  number  of  shifts. 

Over  the  past  ten  years,  MSHA  and 
the  former  U.S.  Bureau  of  Mines,  now 
part  of  NIOSH,  have  made  unsuccessful 
efforts  to  conduct  a  joint  research 
program  that  would  evaluate  the 
effectiveness  of  available  longwall  dust 
control  technology.  The  objective  of 
such  research  would  have  been  to 
quantify  the  effects  of  employing  all 
state-of-the-art  dust  control  technology 
available  for  a  longwall  operation. 
Unfortvmately,  the  two  agencies  have 
been  unsuccessful  in  finding  an 
industry  partner  to  participate. 

MSHA  nas  worked  with  mine 
operators  on  an  individual  basis  to 
determine  the  effectiveness  and 
feasibility  of  existing  and  additional 
respirable  dust  controls  on  a  particular 
longwall.  However,  the  design  and  goals 
of  those  studies  were  neither  intended 
nor  sufficient  to  meet  MSHA's  broader 
research  objective.  Rather,  the  scope  of 
those  studies  was  to  evaluate  the 
effeotiveness  of  control  technology  that 
both  MSHA  and  the  mine  operator 
agreed  were  applicable  to  that  one 
particular  longwall  MMU.  The  objective 
of  the  cooperative  research  program  that 
MSHA  and  the  Bureau  of  Mines  were 
attempting  to  conduct,  was  to  establish 
the  combined  efficiency  of  the  various 
control  technologies  that  the  Bureau  of 
Mines  had  developed  through  their 
ongoing  dust  control  research  program. 

However,  even  though  no  such  study 
has  been  conducted,  based  on  oiu 
experience,  MSHA's  position  remains 
that  feasible  engineering  or 
environmental  controls  exist  for 
maintainiiig  dust  exposures  at  or  below 
the  applicable  dust  standard,  for  most, 
if  not  at  all  longwall  operations.  MSHA 
believes  that  the  plan  verification 
provision  contained  in  this  proposed 
rule  will  foster  further  improvements  in 


the  design  and  quality  of  mine 
ventilation  plans  for  longwall  MMUs. 

4.  Respiratory  Protection 

While  the  Mine  Act  provides  that 
operators  "make  available"  approved 
respirators  to  miners  diuing  periods  of 
noncompliance,  when  miners  may  be 
overexposed,  the  Act  specifically 
prohibits  using  such  devices  as  a 
substitute  for  environmental  controls  in 
the  active  workings  of  the  mine.  As 
previously  discussed  elsewhere  in  the 
preamble,  this  is  because  environmental 
or  engineering  controls  are  reliable, 
provide  consistent  levels  of  protection 
to  large  number  of  miners,  allow  for 
predictable  performance  levels,  can  be 
monitored  continually  and 
inexpensively,  and  can  remove  harmful 
levels  of  respirable  coal  mine  dust  from 
the  workplace.  MSHA  recognizes  that 
approved  respirators,-'such  as  the 
powered  air-piuifying  type  (e.g.,  Racal® 
Airstream  helmet  or  air  helmet),''  can  be 
effectively  used  as  an  interim  method  of 
protecting  miners  from  respirable  dust 
hazards  when  properly  selected,  used, 
and  maintained.  Although  a  respirator 
may  achieve  satisfactory  air  quahty  in 
the  miner's  breathing  zone  when  used 
in  a  good  respiratop  program,  their  use 
will  not  achieve  the  intent  of  the  Act, 
which  is  to  control  the  level  of 
respirable  coal  mine  dust  in  the  mine 
atmosphere  in  the  active  workings  at  or 
below  specific  limits.  Accordingly, 
consistent  with  the  intent  of  the  Act  and 
general  industrial  hygiene  practice,  it 
has  been  MSHA's  long-established 
practice  to  rely  on  the  strict  adherence 
to  a  hierarchy  of  controls  that  prefers 
engineering  controls  over  dependence 
on  supplementary  control  measures 
(e.g.,  respirators,  work  practices  or  both) 
to  achieve  compliance  with  the 
applicable  dust  standard. 

Nevertheless,  the  mining  industry  has 
urged  MSHA  over  the  years  to  accept 
the  use  of  powered  air-purifying 
respirators  (PAPRs)  or  air  helmets  as  an 
alternative  method  of  complying  with 
the  applicable  dust  standard  when 
engineering  controls  did  not  adequately 
control  respirable  exposure  or  were  not 
feasible.  Most  recently.  Energy  West 
Mining  Company  (Energy  West) 

F)etitioned  the  Secretary  of  Labor: 
tlo  amend  the  mandatory  health  standards 
for  underground  coal  mines  contained  in  the 
Secretary's  regulations  at  30  CFR  part  70  in 
order  to  allow  the  use  of  airstream  helmets 
or  other  types  of  powered  air-purifying 
respirators  (PAPRs)  approved  by  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH)  as  a  supplemental  means  of 


B  References  to  specific  equipment,  trade  names 
or  manufacturers  does  not  imply  endorsement  by 
MSHA. 
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compliance  with  the  respirable  dust 
standards  of  subpart  B  of  part  70.  (Energy 
West.  September  1997). 

Energy  West  contended  that  PAPRs  are 
necessary  as  a  supplemental  means  of 
controlling  respirable  dust  because  even 
the  most  diligent  application  of  feasible 
engineering  or  environmental  controls 
could  not  always  prevent  overexposure. 
This  proposed  rule  responds  to  Energy 
West's  petition  for  rulemaking. 

Alfholigh,  as  stated  above  and 
elsewhere  in  the  preamble,  the  Agency 
does  not  believe  that  supplementary 
controls  are  as  effective  or  as  safe  as 
engineering  controls,  MSHA  believes, 
on  balance,  that  under  certain 
circumstances  reliance  upon  the  limited 
use  of  such  measures  is  appropriate. 
Accordingly,  MSHA  is  proposing  to 
permit  the  limited  use  of  either 
approved  PAPRs,  administrative 
controls,  or  a  combination  of  both,  for 
compliance  purposes,  in  those 
circumstances  where  further  reduction 
of  dust  levels  cannot  be  reasonably 
achieved  using  all  feasible  engineering 
controls.  In  these  situations,  the  burden 
of  proof  of  infeasibiiity  is  appropriately 
placed  on  the  operator.  Also,  as 
provided  for  under  proposed  §  70.212, 
MSHA  recognizes  that  the  use  of  PAPRs 
as  a  supplementary'  control  may  be 
appropriate  on  an  intermittent  basis 
when  unusual  operating  conditions  are 
encountered  that  adversely  impact  the 
ability  of  the  previously  verified  plan 
parameters  to  effectively  control 
respirable  dust  under  prevailing 
conditions.  MSHA  will  permit  the  use 
of  PAPRs  for  a  period  not  exceeding  30 
calendar  days  if  the  operator 
demonstrates  that  the  particular 
circumstances  that  necessitate  the  use  of 
PAPRs  occur  only  intermittently  and  are 
beyond  the  control  of  the  operator. 

While  the  conditions  under  which 
MSHA  would  permit  supplementary 
controls  to  be  used  introduces  an  added 
element  of  complexity  to  the  proposed 
standard,  the  Agency  believes  that  it 
will  provide  operators  the  flexibility  to 
select  the  most  appropriate  option  for 
supplementing  the  engineering  controls 
which  best  meet  the  needs  of  the  miners 
under  the  prevailing  operating 
conditions. 

MSHA  believes  that  the  use  of  these 
supplementary  control  measures,  under 
the  conditions  of  use  set  forth  in  the 
proposed  rule,  will  enhance  the  level  of 
health  protection  for  miners  by 
preventing  overexposures  on  all  shifts 
when  engineering  controls  cannot 
achieve  the  necessary  reduction  to  or 
below  the  applicable  dust  standard.  The 
combination  of  engineering  and 
supplementary  controls  will  provide 
reliable  and  effective  exposure  control 
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when  used  in  accordance  with  the 
approved  plan  provisions.  This 
proposed  rule,  which  provides  for 
expanded  use  of  supplementary  controls 
under  limited  circumstances  to  protect 
individual  miners,  is  not  a  departure 
firom  the  Agency's  long-standing 
practice  of  relying  on  engineering 
controls  to  achieve  compliance,  since 
these  measures  would  not  be  used  as  a 
substitute  or  replacement  for 
engineering  control  measures  in  the 
active  workings.  Rather,  it  is  a 
recognition  that,  in  those  limited 
instances  where  supplementary  controls 
may  be  used,  engineering  controls  alone 
may  not  protect  some  miners  from 
overexposure. 

a.  Selection  of  Respirators:  Powered  Air- 
Purifying  Respirators  (PAPR) 

By  choice,  underground  coal  miners 
wear  various  styles  of  respirators  to 
protect  themselves  from  exposure  to 
respirable  coal  mine  dust  including: 
disposable  filtering  facepieces,  tight- 
fitting  elastomeric  masks,  and  PAPRs. 
Currently,  over  50  percent  of  the 
operating  longwall  mines  have  miners 
who  have  chosen  to  wear  PAPRs 
(MSHA,  Longwall  Summary,  January. 
1999)  for  added  protection. 

The  Racal®  Airstream,  or  air  helmet 
as  referred  to  by  miners,  is  a  type  of 
loose-fitting  PAPR  which  has  long  been 
the  respirator  of  choice  in  underground 
coal  mines.  Due  to  the  weight  of  the 
device,  its  use  has  generally  been 
limited  to  mines  with  coal  seam  heights 
exceeding  six  feet.  The  functional  and 
physical  characteristics  of  air  helmets, 
as  described  below,  make  them 
especially  well-suited  to  underground 
coal  mining  conditions.  Accordingly, 
MSHA  has  chosen  PAPRs  as  the  type  of 
respirator  to  be  used  when  such  devices 
are  approved  under  this  proposed  rule. 

The  air  helmet  has  been  in  use  in 
underground  coal  mines  since  the  late 
1970s.  Developed  primarily  for  mining 
use  by  the  Safety  in  Mines  Research 
Establishment  (SMRE)  in  England,  this 
respirator  combines  face,  head,  and 
respiratory  protectipn  in  a  single 
convenient  unit.  The  support  hardware, 
which  provides  the  filtered  air,  is 
enclosed  within  the  air  helmet.  Power 
for  the  system  is  provided  by  a  belt- 
mounted  battery.  Mine  air  enters  the 
helmet  through  a  rear  entrance  port, 
passes  through  a  pre-filter  assembly  that 
removes  the  coarse  material,  and  then 
passes  through  the  fan  and  into  a  final- 
filter  assembly  that  is  located  between 
the  head  of  the  wearer  and  the  outer 
helmet  shield.  The  filtered  air  then 
sweeps  down  across  the  wearer's  face, 
behind  the  face-shield  visor,  imposing 
minimal  breathing  resistance,  and  exits 


at  the  chin.  A  partial  seal  betwepn  the 
visor  (inlet  covering)  and  the  face  is 
accomplished  using  a  flexible  medium 
which  contours  to  the  wearer's  neck  and 
face.  The  original  air  helmet  has 
undergone  numerous  design 
improvements  since  it  was  first 
introduced  in  British  coal  mines.  The 
unit  is  now"  produced  by  the  Minnesota 
Mining  and  Manufacturing  Company 
(3M)  (3MTM  Helmet-Mounted 
AirstreamT"^  series). 

Unlike  other  styles  of  PAPRs  (e.g.. 
hoods)  and  negative  pressure,  tight- 
fitting  respirators,  the  air  helmet  is 
better  able  to  provide  various  types  of 
required  personal  protective  equipment 
in  an  efficient  package.  For  example,  in 
addition  to  protecting  the  lungs,  the 
helmet  and  visor  (the  inlet  covering)  of 
a  PAPR  can  simultaneously  protect  the 
face  and  head  from  high-velocity 
nuisance  dust,  spray,  and  small  pieces 
of  coal  from  the  cutting  drums  and  face. 
PAPRs  do  not  require  fit-testing,  unlike 
tight-fitting  respirators. 

By  definition,  for  PAPRs  to  be 
approved  for  use  under  this  proposed 
rule,  the  visor  must  form  a  partial  seal 
with  the  face,  limiting  entry  of 
unfiltered  mine  air.  Because  this  style  of 
respirator  does  not  have  a  tight-fitting 
facepiece,  miners  are  not  required  to  be 
clean  shaven  in  order  to  wear  this 
respirator  correctly.  MSHA's  allowance 
of  facial  hair  with  this  style  of  PAPR  is 
also  consistent  with  the  Occupational 
Safety  and  Health  Administration's 
(OSHA)  regulation  that  facial  hair 
prohibition  applies  only  to  tight-fitting 
respirators  (29  CFR  1910.134  (g)(l)(i)(A) 
as  discussed  in  63  FR  1152).  MSHA 
recognizes  that  there  may  be  facial 
conditions  which  may  prevent  the 
proper  fit  of  a  PAPR.  However,  a  well- 
designed  respirator  protection  program 
should  identify  and  address  any 
extreme  facial  conditions,  including 
excessive  facial  hair,  which  prevent  the 
partial  seal  of  the  inlet  covering  and  the 
face  as  intended,  and  thereby 
compromise  the  efficacy  of  the  PAPR. 
For  example,  a  miner  could  have 
exceptionally  bushy  sideburns  which 
prevent  the  inlet  covering  from  forming 
an  appropriate  partial  seal  with  the  face, 
and  leave  a  significant  gap  between  the 
inlet  covering  (visor)  and  chin.  This 
situation  would  have  to  be  rectified  in 
order  for  the  PAPR  to  be  worn  properly. 

Greenough  (1978)  summarized 
limitations  of  other  styles  of  respirators 
as  follows: 

(Tlhe  objections  to  conventional  face-mask 
respirators  arise  primarily  from  the  mask 
being  clamped  to  the  wearer's  face,  often 
causing  irritation  and  soreness:  also  the 
breathing  resistance,  though  small,  can  affect 
the  wearer's  capacity  to  work  over  long 


periods  (Johnson.  1976).  Speech  is  impeded 
and  if  the  respirator  harness  fits  under  the 
wearer's  safety  helmet  it  is  necessary  to 
remove  the  helmet  when  replacing  the 
respirator. 

Groenough's  description  illustrates 
how  other  styles  of  respirators  are  less 
compatible  vsrith  the  other  safety 
requirements  for  miners,  as  well  as 
miners'  comfort,  and  their  need  to 
commimicate.  It  would  be  more  difficult 
for  a  miner  to  perform  his/her  job 
effectively  and  communicate  with 
fellow  workers,  wearing  a  tight-fitting 
respirator  their  entire  work  shift.  Voice 
transmission  through  a  tight-fitting 
respirator  can  be  difficult,  annoying  and 
fatiguing.  In  addition,  movement  of  the 
jaw  in  speaking  can  cause  leakage, 
thereby  reducing  the  efficiency  of  the 
respirator  and  decreasing  the  protection 
afforded  the  wearer.  While  voice 
coDamiuiication  is  somewhat  easier  with 
a  PAPR  than  with  other  respirator 
styles,  the  face  shield  is  generally  raised 
to  communicate.  Also  skin  irritation  can 
result  frt)m  wearing  a  tight-fitting 
respfrator  in  hot,  humid  conditions. 
Tight-fitting  respirators  have  straps 
which  go  across  the  crov*m  and  back  of 
a  miner's  head  which  is  under  a  miner's 
helmet  (i.e.,  hard  hat).  Because  miners 
are  required  to  wear  hard  hats  at  all 
times  while  in  the  mine  (30  CFR 
75.1720(d)),  each  time  a  miner  needs  to 
break  the  seal  of  a  tight-fitting 
respirator,  to  eat.  or  to  speak,  or  to 
relieve  the  discomfort  of  the  seal,  he/she 
would  have  to  remove  the  hard  hat. 
Similarly,  each  time  a  miner  would 
need  to  put  a  tight-fitting  respirator  back 
on  he/she  would  have  to  remove  their 
hard  hat.  It  shotlld  be  noted  that  both 
tight-fitting  elastomeric  respirators  and 
disposable  facepieces.  if  worn  correctly, 
would  require  the  wearer  to  be  clean 
shaven.  A  large  proportion  of  miners 
have  a  tendency  to  wear  facial  hair, 
especially  during  the  fall  and  vtrinter 
season. 

The  unique  qualities  of  the  PAPR 
identified  within  this  proposed  rule  are 
such  that  it  could  fall  into  either  the 
helmet  or  loose-fitting  facepiece 
categories.  ANSI  defines  a  loose-fitting 
PAPR  with  a  helmet  to  be  "a  hood  that 
offers  head  protection  against  impact 
and  penetration  (ANSI,  1988)."  ANSI 
defines  a  loose-fitting  PAPR  with  a 
loose-fitting  facepiece  as  "A  respirator 
inlet  covering  that  is  designed  to  form 
a  partial  seal  with  the  face,  does  not 
cover  the  neck  and  shoulders,  and  may 
offer  head  protection  against  impact  and 
penetration  [Ibid.)."  In  this  proposed 
rule,  a  powered  air-purifying  respirator 
(PAPR)  is  defined  as  an  air-purifying 
respirator  that  uses  a  blower  to  force 
ambient  air  through  the  air-purifying 


elements  to  the  inlet  covering,  which 
provides  a  partial  seal  with  the  face. 
This  respirator  must  be  approved  by 
NIOSH  under  42  CFR  part  84  and  by 
MSHA  imder  30  CFR  18  and  offer  head 
and  face  protection  in  compliance  with 
30  CFR  75.1720(a)and(d). 

A  ciurent  list  of  equipment,  including 
PAPRs,  approved  under  30  CFR  18  can 
be  obtained  bom  MSHA's  Approval  and 
Certification  Center  on  the  internet  at 
http://www.msba.gov/TECHSUPP/ACC/ 
lists/ 18instrm.pdf.  A  searchable  index  of 
approved  respirators  is  available  from 
NIOSH  at  http://www2.cdc.gov/drds/ 
cel/celjorm.asp.  As  of  2002,  the  3M 
Airstream  Air-Purifying  Helmet  (MSHA 
Approval  20-3143,  originally  issued  to 
Racal  3/29/1979),  was  the  only 
approved  PAPR  model  suitable  for  use 
under  this  proposed  rule. 

b.  PAPR  Protection  Program 

In  an  imdergroimd  coal  mine,  the 
degree  of  respiratory  protection  that  a 
properly  functioning  PAPR  will  provide 
the  wearer  is  a  function  of  the  type  and 
condition  of  the  air-purifying  mediimi 
used  to  filter  out  the  respirable  dust 
particles  from  the  mine  air,  the 
workplace  environment  (i.e..  nature  and 
concentration  of  the  respirable  coal 
mine  dust),  the  work  activity  of  the 
wearer  in  that  environment,  how  the 
wearer  uses  the  device  [i.e.,  how  often 
is  the  visor  raised  during  the  shift),  and 
the  care  and  maintenance  of  the  PAPR's 
functional  components  and  power 
source.  These  parameters  are  required  to 
be  addressed  in  the  approved  PAPR 
protection  program  (see  example  in 
Appendix  B). 

In  1998,  to  increase  the  efficiency  of 
the  filtering  medium  used  in  PAPRs, 
NIOSH  began  requiring  PAPRs  to  be 
equipped  with  ajugh  efficiency 
particulate  air  (HEPA)  filter.  This 
change  introduced  a  denser  medium  to 
filter  the  air,  providing  an  extra  margin 
of  safety  at  all  levels  of  respirable  coal 
mine  and  quartz  dust  exposure. 
However,  as  a  result  of  this  change,  the 
PAPR's  average  airflow  dropped  from 
about  9  cubic  feet  per  minute  (cfrn)  to 
7  (cfrn).  While  the  current  airflow  still 
exceeds  the  required  minimum  airflow 
of  6  cfrn  (42  CFR  84.1152(b)),  the  drop 
in  airflow  reduced  the  level  of  comfort 
the  PAPR  provides  to  the  miner. 

MSHA  realizes  that  miners'  comfort 
with  a  particular  respirator  is  an 
important  determinant  to  miners'  proper 
use  of  it.  Several  jJrevious  commenters 
testified  that  PAPRs  were  not  being  used 
as  approved.'  Many  of  these  examples 


related  to  reports  that  visors  were 
fogging.  These  commenters  attributed 
the  fogging  problem  to  NIOSH's  recent 
(mid-1998)  improvement  in  the  filtering 
mediiun  for  PAPRs.  One  commenter 
testified: 

I  would  have  to  answer  honestly  and  say 
they  [PAPRs]  are  being  used  in  a  modified 
condition.  Miners  some,  you  know,  have 
typically  removed  the  shroud  *   •   *  (miners) 
raise  the  face  piece  to  communicate  and  so 
on  *   •   *.  We've  had  that  [fogging  of  the 
visor]  problem  recently,  •   *   •  since  we've 
been  required  [by  NIOSH]  to  use  the  new 
version  qf  the  filter  [the  HEPA  filter).  There 
has  been  what  seems  to  be  reduced  flow  in 
the  unit  and  that  has  also  resulted  in  more 
fogging.  And  we've  worked  real  hard  to  try 
to — [work]  with  3-M  to  try  to  resolve  that. 

MSHA's  experience  has  shovtm  that 
fogging  of  PAPRs  has  been  an 
intermittent  problem  since  the 
introduction  of  PAPRs  in  undergroimd 
mines.  This  is  due  to  the  inclement 
conditions  of  underground  mining  such 
as:  High  humidity,  fluctuation  in 
temperature,  and  physical  exertion  by 
miners. 

Some  miners  indicated  that  they  had 
to  replace  the  HEPA  filters  with  socks 
to  increase  the  PAPR  airflow.  Using 
socks  in  lieu  of  required  filters  is 
unacceptable.  This  one  example  of 
PAPRs  being  used  outside  the 
manufactiirer's  recommendations  and    . 
the  requirements  of  an  approved 
respiratory  protection  program.  Various 
approved  remedfes  are  available  to 
control  fogging  of  visors  including: 
intermittent  wiping  down  of  the  visor, 
'/anti-fogging"  visors,  appUcation  of 
anti-fogging  sprays,  and  the  use  of  a  new 
visor  design  with  an  anti-fog  impregnate 
■baked  directly  into  the  visor.  A  properly 
functioning  respiratory  protection 
program  would  address  this  issue,  with 
respect  to  the  appropriate  selection  and 
maintenance  of  a  respirator. 

MSHA  recognizes  that  for  a  PAPR 
protection  program  to  be  effective,  the 
miner  must  be  properly  trained  to  wear 
the  respirator,  to  know  why  the 
respirator  is  needed,  and  to  imderstand 
the  limitations  of  the  respirator. 
Appendix  B  contains  a  model  PAPR 
protection  program  to  assist  an  operator 
in  developing  a  mine-specific  program 
in  accordance  with  the  provisions  of  the 
American  National  Standards  Institute's 
"Practices  for  Respiratory  Protection 
ANSI  Z88.2-1969"  as  required  by  30 
CFR  72.710.  Additionally,  mine 
management  must  regidarly  conduct 
reviews  to  ensure  continued 
effectiveness  of  the  PAPR  protection 


'NKJSH  requirements  for  PAPR  perfonnance. 
including  airflow  are  specified  in  42  CFR  subpart 
kk.  Although  §  84.1136  specifies  that  focepieces. 


hoods,  and  helmets  shall  be  designed  and 
constructed  to  provide  adequate  vision  which  is  not 
distorted  by  the  eyepiece.  NIOSH  does  not  have 
requirements  for  a  visor's  predisposition  to  fogging. 
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program.  Under  this  proposed  rule  an 
operator  will  not  be  permitted  to  use 
PAPRs  as  a  supplementary  control 
without  an  MSHA  approved  respiratory 
protection  program  which  meets  the 
requirements  of  §  72.710  and 
incorporates  the  information  required 
by  proposed  §  70.210(a)(2). 

c.  PAPR  Protection  Factor 

The  degree  of  workplace  respiratory 
protection  provided  to  the  wearer  by  a 
properly  functioning  PAPR  when 
correctly  worn  and  used  depends  on  the 
unit's  ability  to  prevent  the  contaminant 
from  entering  the  wearer's  breathing 
zone.  In  general,  the  protection  factor 
(PF)  expresses  PAPR  performance  as  the 
ratio  of  the  respirable  dust 
concentration  outside  the  respirator 
facepiece  lo  the  concentration  inside  the 
facepiece.  It  reflects  the  effectiveness  of 
a  respirator  used  in  conjimction  with  a 
good  respirator  protection  program.  For 
example,  a  PF  of  4  means  that  the 
particular  respirator  will  reduce  the 
concentration  of  respirable  dust  actually 
breathed  to  one  forth  of  the 
concentration  outside  the  respirator. 

In  terms  of  worker  health,  there  are 
various  forms  of  the  PF.  One  form  is  the 
assigned  protection  factor  (APF).  Terry 
Spear,  et  al,  2000,  defined  an  APF  as 
follows: 

APF  is  a  special  application  of  the  general 
protection  factor  concept,  defined  as  a 
measure  of  the  minimum  nominal 
anticipated  workplace  level  of  respiratory 
protection  that  would  be  provided  by  a 
properly  functioning  respirator  or  class  of 
respirators  to  a  high  percentage  (usually  95% 
or  more)  of  properly  fitted  and  trained  users 
•  *   *.  The  maximum  specified  use 
concentration  for  a  respirator  is  generally 
determined  by  multiplying  the  exposure 
limit  for  the  contaminant  by  the  protection 
factor  assigned  to  a  specific  class  of 
respirator. 

In  the  NJOSH  Respirator  Decision 
Logic  (May  1987),  based  on  simulated 
laboratory  tests  and  some  workplace 
protection  tests  (none  of  which 
replicated  conditions  in  undergroiuid 
cpal  mines),  NIOSH  assigned,  helmeted 
PAPRs.  properly  worn,  a  protection 
factor  (APF)  of  25.  NIOSH  made  the 
following  cautionary  statement: 

Despite  the  fact  that  some  of  the  PF's 
(APFs)  have  a  statistical  basis,  they  are  still 
only  estimates  of  the  approximate  level  of 
protection.  It  must  not  be  assumed  that  the 
numerical  values  of  the  APF's  presented  in 
this  decision  logic  represent  the  absolute 
.  minimum  level  of  protection  that  would  be 
achieved  for  all  workers  in  all  jobs  against  all 
respiratory  hazards.  The  industrial  hygienist 
or  other  professional  responsible  for 
providing  respiratory  protection  or 
evaluating  respiratory  protection  programs  is 
therefore  encouraged  to  evaluate  as 


accurately  as  possible  the  actual  protection 
being  provided  bv  the  respirator  (NIOSH, 
May  1987). 

Fiuthermore,  in  its  Guide  to  Industrial 
Respiratory  Protection  (September 
1987),  published  after  the  NIOSH 
Respirator  Decision  Logic,  NIOSH 
offered  an  additional  caution  with 
regard  to  the  effectiveness  of  PAPRs: 

Until  recently,  powered  air-purifying 
respirators  were  considered  positive  pressure 
devices.  Field  studies  by  NIOSH  as  well  as 
others,  have  indicated  that  these  devices  are 
not  positive  pressure,  and  that  their  assigned 
protection  factors  are  inappropriately  high. 
(NIOSH,  September  1987). 

There  is  virtually  no  positive  pressure 
in  the  PAPR.  Respirable  dust  may  enter 
the  miners'  breathing  zone  through 
openings  along  the  side  and  bottom  of 
the  visor,  even  when  it  is  in  the  full 
lowered  position.  The  extent  to  which 
respirable  dust  enters  a  miner's 
breathing  zone,  depends,  in  part,  on  the 
velocity  of  air  provided  to  the  MMU  and 
on  the  miner's  work  rate  and  his  or  her 
angle  of  orientation  to  the  airflow. 

NIOSH  recommended  in  their  1987 
Respirator  Decision  Logic  an  APF  of  25 
for  all  loose-fitting  hood  or  helmet 
PAPRs.  However,  the  environmental 
conditions  assumed  in  NIOSH's 
estimation  of  an  APF  for  PAPRs  are  riot 
consistent  with  those  in  underground 
longwall  mining  operations,  where  high 
air  velocities  for  methane  and  dust 
control  are  common.  Other,  unique 
conditions  of  coal  mining  (obstructed 
views  and  difficulty  communicating) 
will  compel  miners  to  lift  their  visors. 
Once  the  visor  is  raised,  the  respirator 
is  no  longer  being  worn  in  accordance 
with  conditions  required  for  an  APF  of 
25. 

The  actual  fit  or  seal  of  the  respirator 
helmet  to  the  wearer,  r^eated  work- 
task  motions  in  confined  work  spaces, 
raising  the  visor,  and  high  air  velocities 
along  the  longwall  face  all  may 
significantly  reduce  the  actual  degree  of 
respiratory  protection  provided  in  the 
workplace.  Therefore,  it  is  imperative 
that  such  factors  be  taken  into  account 
when  estimating  the  degree  of 
workplace  respiratory  protection  a 
PAPR  provides  to  the  wearer. 

According  to  Spear  (2000)  a 
workplace  protection  factor  (WPF)  is: 

[a)  measure  of  the  actual  protection  provided 
in  the  workplace  under  conditions  of  that 
workplace  by  a  properly  functioning 
respirator  when  correctly  worn  and  used 
*   *   *  samples  [are]  taken  •  *  •  while  the 
respirator  is  being  properly  worn  and  used 
during  normal  work  activities.  In  practice, 
the  WPF  is  determined  by  measuring  the 
concentraUon  inside  and  outside  the  donned 
[worn]  respirator  during  the  activities  of  a 
normal  workday. 


An  effective  protection  factor  (EPF)  is 
another  form  of  estimate  of  efficacy  of 
a  respirator  given  its  typical  use. 
According  to  Spear  (2000)  an  EPF  is: 

[a]  measure  of  the  actual  protection  provided 
in  the  workplace  under  the  conditions  of  that 
workplace  by  a  properly  functioning 
respirator,  defined  as  the  ratio  of 
concentration  outside  to  concentration  inside 

*  •   •  samples  (are)  taken  *   *   *  during 
normal  work  activities,  while  the  respirator 
is  being  worn  and  not  worn.  Because 
concentration  outside  and  concentration 
inside  are  measured  during  periods  of  use  as 
well  as  during  periods  of  non-use,  EPFs  are 
considered  as  estimates  of  the  effectiveness 
of  respirator  use  policies,  rather  than  of 
intrinsic  respirator  performance  capability. 

A  foiulh  type  of  protection  factor,  a 
program  protection  factor  (PPF)  was 
presented  by  3M.  In  addition  to  the 
variables  accoimted  for  in  an  EPF,  a  PPF 
reflects  factors  affecting  the  respirator 
programs  effectiveness  including: 

*  *   *  respirator  selection,  the  respirator 
design,  training,  maintenance,  storage, 
supervision,  program  administration  and 
monitoring,  and  any  other  variable  that 
affects  program  effectiveness.  If  any  of  these 
program  elements  are  deficierit,  the  program 
protection  factor  will  be  adversely  affected. 

An  EPF  is  predicated  upon  proper  fit 
and  maintenance  of  a  respirator,  where 
a  PPF  is  not.  Unlike  an  APF  or  a  WPF, 
an  EPF  reflects  the  degree  of  respiratory 
protection  provided  by  a  respirator  over 
an  actual  work  shift  given  specific 
occupational  environmental  conditions, 
such  as  the  velocity  of  air  provided  to 
control  methane  and  respirable  dust, 
and  the  time  when  miners  must  raise 
their  visors  to  speak  or  see.  given  that 
a  miner  performs  typical -work  activities 
and  uses  the  respirator  in  a  typical 
manner.  Based  on  MSHA  experience 
and  miners'  testimony,  it  is  not 
reasonable  to  expect  underground  coal 
miners  to  always  wear  the  visor  down. 
Due  to  this  eventuality  and  MSHA's 
requirement  for  an  approved  respiratory 
protection  program,  an  EPF  study  or 
studies,  which  reflect  the  conditions  on 
longwall  MMUs,  such  as  high  air 
velocities  (i.e..  exceeding  800  feet  per 
minute  (fpm)).  would  provide  suitable 
data  for  determining  the  effectiveness  of 
PAPRs  used  there. 

Although  not  specifically  discussed  in 
the  2000  proposed  rule,  MSHA  had 
reviewed  each  of  the  more  than  one 
dozen  protection  factor  studies 
submitted  in  Energy  West's  1997 
petition  for  rulemaking.  The  Agency 
also  reviewed  the  additional  relevant 
studies  submitted  by  commenters  in 
response  to  the  previous  proposed  rule, 
as  well  as  studies  MSHA  identified.  A 
review  of  the  literatiue  identified  the 
fundamental  feet  that  effectiveness  of 


PAPRs  in  longwall  mines  is  mediated  by 
the  high  velocities  of  air  customarily 
foimd  there.  Those  velocities  are  not 
comparable  to  the  air  velocities 
experienced  in  most  industry  sectors 
nor  in  those  represented  in  the  studies 
used  to  determine  the  APF  of  25,  nor  in 
the  majority  of  studies  submitted  by 
Energy  West  in  1997. 

The  headgate  and  tailgate  air 
velocities  observed  by  MSHA  at  55 
longwall  M^lUs  were  reviewed  in  1999. 
These  velocities  ranged  from  365  to 
1,645  fpm  and  from  200  to  1,400  fpm, 
respectively.  More  importantly, 
headgate  velocities  at  60  percent  of  the 
MMUs  exceeded  500  FPM  and  some  18 
percent  exceeded  800  fpm. 
Approximately  55  percent  of  tailgate 
velocities  exceeded  500  fpm  and  1 1 
percent  exceeded  800  fpm. 

Laboratory  and  in-mine  studies  (EPF 
studies]  show  that  air  velocity  is  the 
single  biggest  factor  affecting  the  degree 
of  respiratory  protection  provided  by  a 
PAPR.  While  important  at  longwall 
MMUs,  air  velocity  does  not 
significantly  affect  PAPR  performance  at 
non-longwall  MMUs  where  the  velocity 
of  air  provided  to  control  methane  and 
respirable  dust  is  normally  less  than  100 
fpm.  There,  the  primary  concern  is  the 
PAPR's  ability  to  protect  the  miner  from 
exposure  to  excessive  quartz  levels. 
Cecala,  et  al..  (1981)  foimd  protection  of 
Racal*  Airstream  helmets  to  be 
inversely  related  to  ambient  air  velocity 
in  both  laboratory  and  in-mine  settings 
(Ibid).  In  other  words,  increased  air 
velocity  leads  to  decreased  effectiveness 
of  the  PAPR. 

The  expected  degree  of  workplace 
respiratory  protection  that  would  be 
provided  by  a  properly  functioning 
PAPR  is  also  affected  by  the  orientation 
of  the  helmet  to  the  airflow.  Cecala's 
wind  tunnel  tests  clearly  showed  that,  at 
the  higher  airflow  rates,  helmet 
efficiency  was  greatest  when  facing 
directly  against  the  airflow  and  was 
reduced  when  the  helmet  was  oriented 
in  other  directions.  This  is  extremely 
important  since  miners  are  more  likely 
to  orient  their  heads  at  an  angle  to  the 
airflow,  or  to  face  downwind,  than  to 
face  directly  into  the  afrflow. 

Cecala's  in-mine  testing  of  the  PAPRs 
produced  an  EPF  confirming  the  inverse 
relationship  between  air  velocity  and 
the  level  of  protection  provided  by 
PAPRs  shown  during  wind  tunnel 
testing.  Under  afr-velocity  conditions 
less  than  400  fpm,  the  Afrstream  helmet 
averaged  a  respirable  dust  reduction  of 
84  percent,  which  is  equivalent  to  an 
EPF  of  6.4.  However,  under  higher  air- 
velocity  conditions  (1.200  fpm).  the 
helmet's  dust  reduction  performance 
decreased  significantly,  averaging  only 


49  percent,  which  is  equivalent  to  an 
EPF  of  2.  The  higher  face  air- velocity 
conditions  in  this  study  best  represent 
the  higher  velocities  observed  on 
longwalls.  Today,  the  face  air  velocity  in 
over  60  percent  of  the  longwall  MMUs 
exceed  500  fpm  (MSHA,  October  1999). 
Thus,  it  is  critical  to  take  into  account 
the  air  velocity  conditions  when 
determining  a  PF  for  PAPRs  used  in 
underground  coal  mines. 

Other  researchers  have  reported  that 
helmeted  PAPR  systems  are  vulnerable 
to  inward  leakage  into  the  wearer's 
breathing  zone  (Howie,  et  al.,  1987; 
Sherwood,  1991).  For  example,  Howie, 
et  al.,  foimd  that  increasing  airflow 
velocities  from  approximately  400  to 
800  fpm  doubled  the  inward  leakage  of 
the  helmet  when  the  airflow  impinged 
on  the  wearer's  head  only,  and 
increased  the  leakage  further  when  the 
airflow  impinged  on  the  wearer's  bbdy 
and  head  (Howie,  1987).  Subsequent 
testing  of  a  redesigned  unit  at  a  wind 
velocity  of  approximately  700  ^m 
showed  decreased  inward  leakage, 
yielding  a  PF  of  6.3.  This  met  the  target 
PF  of  5,  which  was  subsequently 
proposed  by  the  European  Community 
to  be  the  standard  for  powered  helmet 
respirators. 

More  recent  studies  conducted  by 
Bhaskar,  et  al.  (1994)  at  four  western 
longwall  MMUs  indicated  that,  under 
these  workplace  conditions,  PAPRs  had 
an  average  dust  reduction  efficiency  of 
83.8  percent  [Ibid.].  Although  a  different 
sampUng  procediu«  was  empl(^ed.  this 
result  is  consistent  with  the 
performance  (average  value  of  84 
percent)  obtained  by  Cecala.  etai, 
luider  air-velocity  conditions  less  than 
400  fpm.  During  the  test  period,  Bhaskar 
reported  headgate  face  velocities 
ranging  from  345  to  500  fpm,  with 
approximately  88  percent  of  the 
recorded  velocities  falling  below  500 
fpm.  The  tailgate  face  velocities  ranged 
from  280  to  550  fpm  and  only  one 
exceeded  500  fpm.  None  of  these  tests 
were  conducted  imder  face-velocity 
conditions  that  exceeded  800  fpm.  As 
such,  this  study  provides  information 
on  their  effectiveness  at  lower  velocity 
appUcations  [i.e.,  under  500  ^m). 

In  summary,  there  is  consensus 
among  studies  that  the  effectiveness  of 
the  PAPR  is  reduced  when  air  velocities 
are  increased.  The  Cecala  (1981)  study 
alone,  provided  reasonable  estimates  of 
the  degree  of  respiratory  protection  that 
PAPRs  would  provide  to  a  wearer 
working  on  a  longwall  MMU  where  the 
face  velocity  exceeds  800  fpm. 
Consequently,  this  study  provides  the 
best  data  from  which  to  estimate  PAPR 
performance  or  the  PF  that  shotild  be 
assigned  to  PAP^  authorized  for  a 


particular  MMU.  As  discussed 
elsewhere  in  this  proposed  rule,  MSHA 
is  proposing  to  allow  the  use  of  PAPRs 
only  as  a  supplementary  control 
measure  after  all  feasible  engineering 
controls  have  been  applied  to  reduce 
exposure  to  the  lowest  possible  level.  In 
our  view,  these  measures,  when 
properly  applied  and  maintained,  will 
control  respirable  dust  to  a  level 
reasonably  near  the  applicable  dust 
standard.  Therefore,  it  would  not  be  in 
the  miner's  best  interest  or  necessary  for 
compliance  purposes  to  apply  the 
highest  PF  suggested  by  these  studies. 
Accordingly.  MSHA  is  proposing  that  a 
PF  factor  of  4  be  applied  when  using  a 
PAPR  under  air  velocity  conditions  of 
400  fpm  or  less  and  a  PF  of  2  when  the 
air  velocity  is  equal  or  exceeds  800  fpm. 
This  approach  recognizes  the  increased 
level  of  respiratory  protection  that 
PAPRs  afford  at  lower  air  velocities  and, 
based  on  our  engineering  judgement, 
will  allow  operators  to  achieve 
compliance  with  the  applicable  dust 
standard  on  longwalls  and  other  MMUs. 
Furthermore,  the  level  of  protection 
provided  by  a  properly  used  PAPR  will 
assure  miners  that  they  are  being 
protected  fix)m  overexposure. 

For  example,  if  the  air  velocity  to  be 
maintained  in  the  headgate  and  tailgate 
of  a  longwall  MMU  ventilated  head  to 
tail  is  400  fym  and^OO  fpm, 
respectively,  then  PAPRs  used  there 
would  be  assigned  a  PF  of  4.  If  on  the 
other  hand,  the  ventilation  plan  calls  for 
850  fpm  to  be  maintained  in  the 
headgate  location  and  450  fpm  in  the 
tailgate  location,  then  the  applicable  PF 
would  equal  2.  Because  of  the  lack  of 
data  on  PAPR  performance  imder  air- 
velocity  conditions  ranging  between  400 
fpm  and  800  fpm,  MSHA  has  proposed 
that,  whenever  plan  velocities  fall  in 
that  range,  PAPRs  used  in  the  MMU  be 
assigned  a  corresponding  PF  falUng 
between  2  and  4  which  would  be 
determined  using  an  interpolation 
formula  (2  x  (800/air  velocity)].  For 
example,  if  the  air  velocity  to  be 
maintained  in  the  headgate  location  is 
700  fpm,  then  the  applicable  PF  would 
equal  2.3  [2  x  800fpm/700fpm]. 

The  following  example  is  meant  to 
illustrate  the  application  of  the  PF  to 
determine  the  dust  concentration  to 
which  the  wearer  of  a  PAPR  is  expected 
to  be  exposed.  Assume  for  purposes  of 
the  example  that  the  applicable  dust 
standard  is  1.5  mg/m'  and  the  airborne 
concentration  of  respirable  dust  is  2.6 
mg/m^.  Therefore,  using  a  PAPR  with  a 
PF  =4  is  expected  to  reduce  the  miner's 
exposiu^  to  0.65  mg/m'  (2.6  mg/m'  4). 

The  range  of  PFs  that  MSHA  will 
allow  to  be  assigned  to  PAPRs  under 
this  proposed  rule  will  provide  a  margin 
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of  safety  for  the  miner.  However, 
regardless  of  the  particular  PF  allowed 
by  MSHA,  full  compliance  with  the 
provisions  of  the  approved  respiratory 
protection  program  is  necessary  to 
ensure  that  a  PAPR's  protective  value  is 
not  compromised. 

E.  Guidelines  for  Determining  What  Is  a 
Feasible  Dust  Control 

This  proposed  rule  requires  a  mine 
operator  to  implement  all  feasible 
engineering  or  environmental  controls 
that  are  technologically  and 
economically  feasible  to  control 
respirable  coal  mine  dust.  The  Federal 
Mine  Safety  and  Health  Review 
Commission  (Commission)  has 
addressed  the  issue  of  what  MSHA  must 
consider  when  determining  what  is  a 
feasible  control  for  enforcement 
purposes.  In  cases  involving  the  noise 
standard  for  metal  and  noiunetal  mines, 
the  Commission  has  held  that  a  control 
is  feasible  when  it:  (1)  Reduces 
exposure,  (2)  is  economically 
achievable,  and  (3)  is  technologically 
achievable.  Sqe  Secretary  of  Labor  v. 
Callanan  Industries,  Inc.,  5  FMSHRC 
1900  (1983),  and  Secretary  of  Labor  v. 
A.M.  Smith,  6  FMSHRC  199  (1984). 

In  determining  technological 
feasibility  of  an  engineering  control,  the 
Commission  has  ruled  that  a  control  is 
deemed  achievable  if  through 
reasonable  application  of  existing 
products,  devices,  or  work  methods 
with  human  skills  and  abilities,  a 
workable  engineering  control  can  be 
applied  to  the  exposure  source.  The 
control  does  not  have  to  be  "off-the- 
shelf  or  already  available  but,  it  must 
have  a  realistic  basis  in  present 
technical  capabilities.  Further,  the 
Commission  has  held  that  MSHA  must 
assess  whether  the  cost  of  the  control  is 
disproportionate  to  the  "expected 
benefits,"  and  whether  the  cost  is  so 
great  that  it  is  irrational  to  require  its 
use  to  achieve  those  results.  The 
Commission  has  expressly  stated  that  a 
cost-benefit  analysis  is  unnecessary  in 
order  to  determine  whether  an 
engineering  control  is  feasible. 
According  to  the  Commission,  an 
engineering  control  may  be  feasible 
even  thou^  it  fails  to  reduce  the 
exposure  to  permissible  levels  in  the 
standard,  as  long  as  there  is  a  significant 
reduction  in  exposure. 

Consistent  with  the  Commission  case 
law,  MSHA  would  consider  three 
factors  in  determining  whether 
engineering  or  enviroiunental  controls 
are  feasible  at  a  particular  mine:  (1)  The 
nature  and  extent  of  the  overexposure; 
(2)  the  demonstrated  effectiveness  of 
available  technology:  and  (3)  whether 
the  committed  resources  are 


disproportionate  to  the  expected  results. 
As  explained  in  the  discussion  of 
§  70.209  in  Section  IV  of  this  proposed 
rule,  the  formal  determination  of 
whether  all  feasible  engineering  or 
environmental  controls  have,  in  fact, 
been  implemented  at  a  specific  mine  to 
prevent  excessive  dust  concentrations 
will  be  made  by  the  Administrator  for 
Coal  Mine  Safety  and  Health  based  on 
the  best  available  information, 
experience,  and  engineering  judgement. 

F.  Application  of  New  Technology  for 
Monitoring  Coal  Mine  Dust  Levels 

Because  of  the  ever  changing  mining 
environment,  more  timely  feedback  on 
current  dust  conditions  in  the 
workplace  should  enhance  miner  health 
protection  from  coal  workers' 
pneumoconiosis  (CWP)  and  silicosis.  To 
obtain  such  feedback  requires  a  type  of 
dust  monitoring  instrument  designed  to 
directly  measure  on  a  continuous  basis 
the  amount  of  respirable  coal  mine  dust 
that  is  present  in  the  work  environment. 
The  availability  of  this  information  on  a 
real-time  basis  would  enable  mine 
personnel  to  optimize  mining 
procedures  and  dust  control  parameters 
when  dust  levels  approach  the 
applicable  dust  standard,  thus  averting 
possible  overexposure.  Knowing  the 
actual  dust  levels  during  the  shift  would 
also  empower  the  miner  to  be  more 
directly  involved  in  the  dust  control 
process  to  safeguard  their  health. 

The  current  monitoring  program, 
which  has  been  in  effect  since  1970, 
lacks  this  capability.  Samples  results  are 
not  known  by  mine  personnel  until  days 
alter  completion  of  sampling.  If  there  is 
an  overexposure,  corrective  action  does 
not  occur  until  the  overexposure  has 
been  confirmed  by  the  dust  processing 
laboratory  and  communicated  to  the 
operator  and  MSHA.  Consequently,  any 
corrective  action  that  may  be  taken 
would  only  impact  exposures  on 
subsequent  shifts.  Therefore,  the  ability 
to  continuously  monitor  and  display 
dust  concentrations  during  the  shift, 
rather  than  depend  solely  on  periodic 
measurements  under  the  existing 
program,  has  been  a  goal  for  nearly  two 
decades.  Recent  advancements  in 
personal  dust  monitoring  technology 
make  this  goal  achievable  within  the 
next  two  years,  presenting  opportimities 
to  further  improve  miner  health 
protection  from  disabling  occupational 
lung  disease. 

The  health  benefits  of  continuous 
monitoring  were  recognized  by  both  the 
Task  Group  and  the  Dust  Advisory 
Committee.  In  1992,  the  Task  Group 
concluded  that  continuous  monitoring 
of  the  mine  environment  and  dust 
control  parameters  offered  the  best  long- 


term  solution  for  preventing 
occupational  lung  disease  among  coal 
miners.  Similarly,  the  Dust  Advisory 
Committee  found  that: 

Worker  exposure  to  excessive  levels  of  dust 
can  be  prevented  by  implementing  a  hazard 
surveillance  program  that  provides  mine 
personnel  with  current  information  on  actual 
dust  levels  in  the  work  environment  at  all 
times,  and  on  the  status  of  key  dust  control 
parameters. 

The  Dust  Advisory  Committee's  final 
report  issued  in  1996  made  the 
following  recommendation  with  regard 
to  continuous  dust  monitors: 

Once  the  technology  for  continuous  dust 
monitors  has  been  verifled,  these  measures 
should  be  broadly  applied  in  conjunction 
with  other  sampling  methods  for  surveillance 
and  determination  of  dust  control  at  all 
MMUs  and  other  locations  at  high  risk  of 
elevated  dust  exposure. 

Over  the  past  decade  significant 
progress  has  been  made  as  a  result  of  the 
R&D  efforts  sponsored  by  the  former 
U.S.  Bureau  of  Mines  in  conjunction 
with  MSHA.  These  efforts  have 
advanced  the  technology  for  directly 
measuring  and  displaying  the  amount  of 
respirable  coal  mine  dust  contained  in 
mine  air  in  real  time,  based  on  an 
inertial  microweighing  method  called 
tapered  element  oscillating 
microbalance  (TEOM®).  The 
development  emd  conunercialization  of 
this  technology  was  pioneered  by 
Rupprecht  &  Patashnick  Co.,  Inc.  (R&P). 

A  TEOM-based  monitor  consists  of  a 
filter  mounted  on  the  end  of  a  hollow 
tapered  tube.  The  other  end  of  the  tube 
is  fixed  rigidly  to  a  base.  The  tube  vfith 
the  filter  on  the  free  end  is  oscillated  at 
its  natural  frequency.  This  frequency 
depends  on  the  physical  characteristics 
of  the  hollow  tube  and  the  mass  on  its 
bee  end.  Mine  air  is  drawn  through  the 
filter  that  removes  the  respirable  coal 
mine  dust  and  then  through  the  hollow 
tube.  As  more  respirable  dust  particles 
are  removed  and  deposited  on  the  filter, 
the  mass  of  the  filter  increases  which 
causes  the  frequency  of  the  tapered 
element  to  decrease.  Because  of  the 
direct  relationship  between  mass  and 
frequency  change,  the  amount  of 
respirable  coal  mine  dust  deposited  on 
the  filter  is  determined  by  acciuately 
measiuing  the  frequency  change.  By 
combining  the  mass  of  dust  and  the 
known  volume  of  air  that  was  drawn 
through  the  filter  during  the  period 
sampled  yields  a  measurement  of  the 
respirable  dust  concentration. 

While  the  capabihties  of  the  TEOM 
method  have  been  applied  to  a  variety 
of  particle  monitoring  applications,  the 
first  instrument  designed  specifically  for 
mine  use  based  on  this  technology  was 
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a  machine-mounted  continuous 
respirable  dust  monitor  (MMCRDM).  In- 
mine  testing  of  the  prototype  MMCRDM 
in  the  late  1990s  demonstrated  the 
capability  of  the  TEOM  system  to 
produce  dust  measurements  in  a  mining 
environment.  However,  because 
instrument  acciu^cy  could  not  be 
determined  by  in-mine  testing  and 
questions  about  the  comparability  of 
fixed-site  versus  personal  sampling, 
NIOSH  decided  to  discontinue  final 
development  of  the  MMCRDM. 

In  1999,  at  the  urging  of  labor  and 
industry,  NIOSH,  in  conjunction  with 
MSHA,  funded  the  development  of  a 
personal  dust  monitor  (PDM)  based  on 
the  TEOM  technology  used  in  the 
MMCRDM.  The  ability  to  miniatiuize 
the  TEOM  dust  sensor  without 
compromising  its  performance  made  it 
possible  in  2000  to  develop  the  first 
PDM  capable  of  directly  measuring  in 
real-time  and  displaying  the 
concentration  of  respirable  coal  mine 
dust.  The  PDM-2,  as  it  was  called,  was 
a  two-piece  unit  consisting  of  a  belt- 
mounted  dust  monitor  battery /piunp 
pack  with  a  display  and  the  'TEOM  dust 
sensor  that  was  attached  to  the  lapel  like 
the  standard  sampling  device  in  use 
today.  Although  laboratory  and  in-mine 
tests  showed  the  PDM-2  to  be 
dependable  and  capable  of  accurately 
measuring  the  amount  of  dust  that 
accumulated  on  the  filter,  concern  was 
expressed  by  miners  about  the  size  of 
the  instrument.  Specifically,  miners 
believed  that  since  they  were  already 
required  to  carry  a  cap-lamp  battefry  and 
a  self-contained  self  rescuer  on  their 
belt,  there  was  no  room  for  a  separate 
dust  monitor  battery/pump  pack.  They 
also  indicated  that  the  TEOM  dust 
sensor  was  too  bulky,  heavy  and 
interfered  with  work  activity.  As  a  result 
of  these  concerns,  further  efforts  to 
refine  the  PDM-2  were  suspended  by 
NIOSH. 

In  2001.  NIOSH  contracted  the 
development  of  a  one-piece  version  of 
the  PDM  that  would  be  less 
cumbersome  to  mine  workers.  Efforts  to 
date  have  prod#tced  a  belt-worn 
instnunent  (PDM-1)  that  contains  the 
dust  monitor  and  the  miner's  cap  lamp 
battery  in  a  single  package.  To  improve 
wearer  convenience  and  to  simplify  the 
monitor,  the  sample  inlet  for  the 
instrument  was  moved  fi-om  the 
traditional  lapel  location  to  the  cap 
lamp  of  the  hard  hat.  A  pump  moimted 
in  the  instrument  transports  the  dust- 
laden  air  that  enters  the  inlet  to  the 
instrument  through^a  conductive 
silicone  rubber  tube  that  runs  parallel  to 
the  lamp  cord.  Unlike  the  PDM-2  which 
employed  a  lO-nun  Derr-OUver  nylon 
cyclone  used  in  the  approved  sampling 


device,  the  PDM-1  uses  a  Higgins- 
Dewell  cyclone  to  separate  the  non- 
respirable  dust.  The  redesigned  cap- 
lamp  battery  pack  contains  all  the 
components,  including  two  separate 
batteries,  to  enable  the  instrument  and 
cap  lamp  to  be  operated  independently. 
To  accommodate  monitoring  over  an 
extended  shift,  the  PDM-1  was  designed 
to  operate  continuously  for  12  hoiu^. 

.  The  PDM-1  is  designed  to 
continuously  measure  dust  levels  on 
real-time  basis  and  provide  information 
on  (1)  the  cumulative  average  dust 
exposure  during  the  shift;  (2)  the  current 
exposure  level  based  on  entire  shift 
diu'ation  (projected  end-of-shift 
exposure);  emd  (3)  the  time- weighted 
average  concentration  (total  mass  of 
dust  collect  divided  by  the  length  of 
time  the  unit  was  operated)  within  15 
minutes  after  the  end-of-shift.  The  imit 
is  capable  of  being  used  either  in  a  shift 
mode  in  which  the  instrument  is 
progranuned  to  operate  for  a  specific 
shift  length  (e.g.,  8,  10, 12  hours)  or  in 
an  engineering  mode.  When  operated  in 
the  engineering  mode,  the  miner  could 
program  periods  during  the  shift  to 
record  dust  levels  diuing  specific 
mining  cycles  or  at  specific  dust- 
generation  sources  in  the  mine.  The 
display  on  the  instrument  has  various 
screens  that  show  the  (1)  current  time  of 
day,  (2)  elapsed  time  since  begiiuiing  of 
the  shift,  (3)  total  amount  of  dust 
accumulated  on  the  filter  since  the  start 
of  sampling  which  is  stored  in  an 
internal  memoiy  for  analysis,  (4)  dust 
concentrations,  and  (5)  a  bar  graph  that 
shows  the  average  dust  concentration  of 
the  last  30  minutes.  The  PDM-1  is  also 
capable  of  showing  whether  the 
instrument  was  bumped  significantly  or 
tipped  beyond  90  degrees.  This 
information  will  be  stored  along  with 
information  on  the  amount  of  dust  that 
has  accumulated  on  the  filter  and  the 
concentration  data  which  can  be 
accessed  with  a  personal  computer  at 
the  end  of  the  shift  and  analyzed.  While 
the  performance  of  the  PDM-1  to 
accurately  and  precisely  measure 
respirable  coal  mine  dust  in  the  mine 
environment  and  its  durability  under  in- 
mine  conditions  has  yet  to  be 
extensively  evaluated,  preliminary 
indications  from  the  limited  testing 
performed  to  date  are  that  the  PDM-1 
has  the  potential  to  provide  timely 
information  on  dust  levels  and  miner 
exposiu-e.  Although  MSHA  has 
confidence  in  this  technology,  a  final 
determination  of  the  applicability  and 
suitability  of  PDMs  tmder  the 
conditions  of  use  being  proposed  is  not 
expected  until  after  completion  of  the 
scheduled  laboratory  and  in-mine   '   - 


testing  and  evaluation  at  the  end  of 
2003.  Both  NIOSH  and  MSHA  recognize 
that  to  be  accepted  by  the  mining 
community,  the  PDM  must  reliably 
monitor  respirable  dust  concentrations 
in  the  mine  environment  with  sufficient 
accuracy  to  permit  exposures  to  be 
effectively  controlled  on  each  shift. 

Accordingly,  as  recommended  by  the 
Dust  Advisory  Committee  and  urged  by 
the  mining  community,  MSHA  is 
encouraging  deployment  of  personal 
continuous  dust  monitoring  technology 
once  verified  as  reliable  under  in-mine 
conditions  by  proposing  a  new  standard 
for  the  use  of  such  monitors  as  part  of 
a  comprehensive  dust  control  program. 
As  discussed  under  proposed  §  70.220, 
operators  would  be  pecmitted  to  use 
PDMs  capable  of  continuously 
measuring  and  displaying  dust  levels 
during  the  shift  in  conjunction  with 
engineering  and  administrative  controls. 
Each  miner  would  be  required  to  wear 
such  a  device  on  each  shift,  unless  the 
operator  successfully  demonstrated 
during  verification  sampling  that  the 
exposure  of  each  miner  working  on  the 
same  shift  is  represented  by  sampling 
the  DO  and/or  another  occupation 
under  administrative  control.  For 
additional  specific  details  regarding  the 
proposed  application  of  PDM  under  this 
proposed  rule  refer  to  the  discussion  of 
§  70.220  in  section  IV  of  the  preamble. 

IV.  Section-by-Section  Discussion  of 
Proposed  Rule 

A.  Part  70 

The  following  explains,  section-by- 
section,  each  provision  of  the  proposed 
rule.  The  text  of  the  proposed  rule  is 
included  at  the  end  of  the  document. 

Section  70.1     Scope 

Under  the  proposed  rule,  the  existing 
scope  will  remain  the  same.  It  sets  forth 
mandatory  health  standards  for  each 
underground  coal  mine  subject  to  the 
Federd  Mine  Safety  and  Health  Act  of 
1977. 

Section  70.2     Definitions 

The  technical  terms  that  were 
■  developed  for  use  in  this  part  are 
defined  in  the  proposed  rule.  These 
include  "citation  threshold  value," 
"dust  control  parameters,"  and 
"engineering  or  environmental 
controls."  Some  existing  definitions  of 
terms  such  as  "certified  person"  and 
"respirable  dust"  have  been  modified  to 
more  clearly  convey  the  intended 
meaning  under  the  proposed  rule.  These 
and  other  modifications  discussed 
below  reflect  changes  resulting  from  the 
removal  of  existing  paragraphs,  -the 
transfer  of  other  paragraphs,  and  the 
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addition  of  new  regulatory  text.  Other 
changes  were  made  in  response  to 
previous  commenters  to  make  them 
consistent  with  the  common  usage  of 
such  terms.  For  example,  under  this 
new  proposed  rule,  the  Agency's 
definition  of  the  term  "concentration" 
has  been  changed  to  reflect  the 
conventional  definition.  In  doing  so,  it 
was  necessary  to  include  and  define  a 
new  term  "equivalent  concentration," 
which  originally  appeared  within  the 
proposed  definition  of  the  term 
"concentration"  in  the  previous 
proposed  rule. 

This  proposed  rule  also  defines  new 
terms  to  clarify  the  process  of  verifying 
the  adequacy  of  the  dust  control 
parameters  specified  in  a  mine 
ventilation  plan  in  controlling 
respirable  dust  in  a  mechanized  mining 
unit.  Specifically,  MSHA  provides 
definitions  of  "critical  value," 
"protection  factor."  "verification 
limits,"  and  "verification  production 
level."  Finally,  the  definition  of 
"normal  production  shift"  would  be 
removed  to  be  consistent  with  the 
proposed  revocation  of  operator 
sampling  requirements  for  purposes  of 
determining  compliance  with  the 
applicable  dust  standard. 

The  proposed  rule  also  includes  other 
terms  like  "feasible"  for  example,  which 
have  not  been  defined.  The  term  as  used 
applies  to  the  suitability  of  the  types  of 
engineering  or  environmental  controls 
required  to  control  respirable  dust 
under  prescribed  operating  conditions. 
Since  individual  mine  conditions  would 
dictate  the  type  of  engineering  or 
environmental  controls  to  be  considered 
as  suitable  candidates,  MSHA  has 
refrained  from  providing  an  explicit 
definition  of  this  term.  Instead,  as  noted 
in  the  discussion  under  section  III.E.  of 
this  preamble,  MSHA  intends  to  follow 
the  Federal  Mine  Safety  and  Health 
Review  Commission  case  law  as  to  what 
constitutes  a  feasible  control  for 
enforcement  purposes.  The  Agency 
further  notes  in  that  discussion  that  the 
final  determination  of  whether  a 
particular  operator  has  implemented  all 
feasible  engineering  or  environmental 
controls  would  be  made  by  the 
Administrator  for  Coal  Mine  Safety  and 
Health.  That  determination  would  be 
based  on  the  best  available  information 
and  on  the  combined  experience  and 
engineering  judgement  of  an  MSHA 
expert  panel. 

The  following  explains  the  new  and 
revised  definitions  of  terms  that  are 
used  in  the  proposed  rule.  Please 
closely  examine  the  context  of  the  term 
as  used  in  each  proposed  section. 


Administrative  Control 

"Administrative  control"  would  mean 
a  work  practice  intended  to  reduce  an 
individual  miner's  exposure  to 
respirable  dust  at  the  assigned  job 
position  or  occupation  by  altering  the 
way  in  which  the  assigned  work  is 
performed.  Examples  include  rotation  of 
miners  to  areas  having  lower 
concentrations  of  respirable  dust, 
altering  the  way  in  which  specific  tasks 
are  performed,  rescheduling  of  tasks, 
and  modifying  work  practices  to  reduce 
exposure.  An  "administrative  control" 
must  be  (1)  capable  of  being  objectively 
reviewed  and  monitored  to  confirm  that 
it  has  been  properly  implemented,  (2) 
clearly  understood  by  the  affected 
miners  for  the  controls  to  be  effective, 
and  (3)  applied  consistently  over  time. 

Approved  Sampling  Device 

"Approved  sampling  device"  would 
mean  a  sampling  device  approved  by 
the  Secretary  and  the  Secretary  of  . 
Health  and  Human  Services  under  part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title;  or  approved  by  the 
Secretary  when  it  has  been 
demonstrated  that  a  respirable  dust 
concentration  measurement  can  be 
converted  to  a  concentration 
measurement  equivalent  to  that 
obtained  with  an  approved  sampling 
device.  Under  the  proposed  rule,  MSHA 
will  continue  to  use  sampling  devices 
approved  by  NIOSH  pursuant  to 
existing  30  CFR  part  74.  To 
accommodate  the  adoption  of  advanced 
sampling  devices  in  the  future  such  as 
continuous  respirable  dust  monitors,  the* 
proposed  rule  would  permit  the 
Secretary  to  approve  and  use  any 
technologically  advanced  sampling 
device  that  should  become  available  in 
the  future  but  could  not  be  approved 
under  the  regulatory  requirements  of  30 
CFR  part  74. 

Therefore,  under  the  proposed  rule, 
any  newly  developed  sampling 
instrument  would  be  considered  an 
approved  device  pursuant  to  this 
definition  when  the  Secretary 
demonstrates  that  the  respirable  dust 
concentration  measured  by  the  new 
instrument  can  be  converted  to  a 
concentration  measurement  equivalent 
to  that  obtained  by  a  device  approved 
under  30  CFR  part  74  of  this  title. 

To  encourage  greater  innovation  in. 
sampler  design  without  compromising 
accuracy,  comments  are  specifically 
solicited  on  this  approach  of  approving 
sampling  devices.  MSHA  also  solicits 
comments  on  an  alternative  approach 
based  on  the  International  Standards 
Organization  (ISO)  definition  of 
respirable  dust. 


Certified  Person 

The  existing  definition  would  be 
modified  by  removing  references  to 
existing  §§  70.202  and  70.203.  The 
provision  requiring  the  use  of  a  certified 
person  to  conduct  sampling  is  being 
transferred  to  revised  §  70.201.  Existing 
§  70.203  which  requires  approved 
sampling  devices  to  be  maintained  and 
calibrated  by  a  certified  person  will  be 
retained  and  redesignated  as  §  70.202. 

Citation  Threshold  Value  (CTV) 

"Citation  threshold  value"  would 
mean  the  lowest  acceptable  equivalent 
dust  concentration  measurement 
demonstrating  that  the  applicable  dust 
standard  has  been  exceeded  at  a  high 
level  of  confidence  and  at  which  MSHA 
would  cite  an  operator  for  a  violation  of 
§§  70.100  or  70.101  under  proposed 
§  70.218.  Since  MSHA  would  be 
assuming  responsibility  for  all 
compliance  sampling  under  this 
proposed  rule,  a  determination  of 
noncompliance  would  be  based  solely 
on  the  results  of  single-shift  samples 
collected  by  MSHA.  Appendix  C 
explains  how  each  critical  value  listed 
in  Table  70-1  was  derived.  Each  CTV  is 
calculated  to  ensiu-e  that  a  citation  will 
be  issued  only  when  a  single-shift 
sample  demonstrates  noncompliance 
with  at  least  95  percent  confidence. 

Concentration 

The  existing  definition  would  be 
modified  by  replacing  the  term 
"substance"  with  "respirable  dust"  to 
more  clearly  convey  the  meaning  under 
the  proposed  rule. 

Control  Filter 

"Control  filter"  would  mean  an 
unexposed  or  clean  filter  cassette  of  the 
same  design  and  material  as  the  exposed 
filter  cassette  used  for  sampling  that  is  , 
pre-  and  post-weighed  on  the  same  day 
as  the  exposed  filters.  Its  use  is  intended 
to  eliminate  the  potential  for  any  bias 
that  may  be  associated  with  day-to-day 
changes  in  laboratory  conditions  or 
introduced  during  storage  and  handling 
of  the  filter  capsules.  The  control  filter 
is  used  to  adjust  the  resulting  weight 
gain  obtained  on  each  exposed  filter 
capsule.  That  is,  any  change  in  the 
weight  of  the  control  filter  will  be 
subtracted  from  the  change  in  weight  of 
each  exposed  filter. 

Critical  Value 

"Critical  value"  would  mean  the 
maximum  acceptable  equivalent  dust 
concentration  measurement 
demonstrating  that  the  applicable 
verification  limit  has  been  met  at  a  high 
level  of  confidence.  Appendix  A 
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explains  how  each  critical  value  fisted 
in  Table  70-1  was  derived. 

Designated  Area  (DA) 

The  existing  definitions  would  be 
modified  to  certify  that  the  Secretary 
may  identify  DAs  which  is  consistent 
widi  existing  procediues  that  have  been 
in  effect  since  1980.  Once  identified,  the 
location  of  these  DAs  and  the  respirable 
dust  control  measures  to  be  used  at  the 
dust  generating  sources  for  these 
locations  must  be  contained  in  the 
operator's  approved  mine  ventilation 
plan  as  provided  for  under  §  75.371(t)  of 
this  title.  However,  the  operator  would 
not  be  required  to  sample  these  areas 
under  the  proposed  rule.  MSHA  is  also 
proposing  to  transfer  the  requirement 
for  identifying  each  DA  as  specified  in 
existing  §  70.208(e)  to  revised  §  70.2. 

Dust  Control  Parameters 

"Dust  control  parameters"  would 
mean  the  respirable  dust  control 
provisions  specified  in  an  approved 
mine  ventilation  plan,  including 
specific  engineering  or  environmental 
controls,  maintenance  procedures,  and 
other  measures  designed  to  control 
respirable  dust  levels  in  the  working 
enviroiunent.  These  may  also  include,  if 
approved  by  MSHA,  supplementary 
controls  such  as  powered  air-purifying 
respirators  and  administrative  controls. 
These  measures  are  required  for  the 
protection  of  miners  from  excessive 
levels  of  respirable  dust  and  must  be  in 
use  on  every  production  shift. 

Engineering  or  Environmental  Controls 

"Engineering  or  environmental 
controls"  would  mean  methods  that  are 
designed  to  control  the  quantity  of 
respirable  dust  that  is  released  into  the 
work  environment  by  affecting  the  rate 
of  generation  or  by  suppressing  it  at  the 
source  of  generation,  or  by  diluting, 
capturing  or  diverting  the  generated 
dust.  Examples  include  improved 
cutting  tools,  deep-cutting,  water-spray 
delivery  systems  and  orientation,  air 
quantities  and  velocities,  dust 
collectors,  and  passive  barriers. 
Throughout  the  proposed  rule,  the  terms 
"engineering"  and  "environmental" 
controls  are  .used  interchangeably. 

Equivalent  Concentration 

"Equivalent  concentration"  would 
mean  the  concentration  of  respirable 


dust,  as  measured  by  an  approved 
sampling  device,  converted  to  an  8-hour 
equivalent  concentration  as  measured 
by  a  Mining  Research  Establishment 
(MRE)  sampler.  This  conversion  is 
normally  accomplished  in  two  steps, 
unless  powered  air-purifying  respirators 
(PAPRs)  are  used,  and  then  an 
additional  adjustment  is  made  to 
accoimt  for  the  expected  workplace 
level  of  respiratory  protection  being 
provided  the  wearer.  In  the  first  steps, 
the  concentration  measiu-ement  is 
multiplied  by  a  constant  factor 
prescribed  by  the  Secretary  specifically 
for  the  approved  sampling  device.  In  the 
second  step,  that  result  is  then 
multiplied  by  t/480,  where  t  is  the 
sampling  time  in  minutes  if  longer  than 
eight  hours,  to  make  it  equivalent  in 
dosage  to  the  concentration  as  measured 
by  an  MRE  sampler  on  an  8-hour  work 
shift.  Since  verification  sampling  will  be 
conducted  over  the  course  of  a  full 
production  shift  of  the  MMU  only,  and 
not  over  the  miner's  entire  work  shift 
which  includes  travel  to  and  from  the 
MMU,  except  when  employing  personal 
continuous- dust  moiytors  (PCDM),  t 
will  also  be  equal  to  the  length  of  a  full 
production  shift.  If  the  full  production 
shift  is  eight  hours  or  less,  then  t  must 
equal  480  minutes. 

In  cases  where  PAPRs  are  used,  the 
equivalent  concentration  measurement 
obtained  following  step  two  is  adjusted 
further  to  account  for  the  expected 
workplace  level  of  respiratory 
protection  being  provided  the  wearer. 
This  is  accomplished  by  dividing  the 
equiyalent  concentration  by  the 
protection  factor  specified  in  the 
approved  ventilation  plan  for  the 
mechanized  mining  unit  under  a  PAPR 
protection  program.  The  result 
represents  a  siuTOgate  measiue  of  the 
respirable  dust  concentration  to  which 
the  miner  is  exposed  while  wearing  the 
PAPR. 

The  current  U.S.  coal  mine  applicable 
dust  standard  is  based  on  epidemiologic 
studies  of  British  coal  miners.  In  these 
studies,  miners  routinely  worked  8-hour 
shifts  and  their  respirable  dust 
exposures  were  assessed  based  on  8- 
hoiu  measurements  using  an  instrument 
knowm  as  the  MRE  instnunent.  Work 
shifts  in  U.S.  coal  mines  now  frequendy 
exceed  eight  hours.  Therefore,  to 
provide  the  intended  level  of  protection 
to  miners  working  longer  than  eight 


hours,  it  is  necessary  to  convert  dust 
concentration  measurements  to 
equivalent,  8-hour  values  as  measiu«d 
by  the  MRE  instrument. 

The  first  step  in  the  conversion  from 
"concentration"  to  "equivalent 
concentration"  is  intended  to  make  the 
measiirement  equivalent  to  the 
concentration  measured  by  an  MRE 
instrument.  This  instrument  was 
designed  to  selectively  collect  airborne 
dust  in  a  way  that  would  approximate 
the  deposition  of  inhaled  particles  in 
the  lung.  Because  the  MRE  instrument 
was  large  and  cumbersome,  other  more 
portable  samplers  were  developed  for 
use  in  U.S.  coal  mines.  Ciuxently 
approved  sampling  devices  use  a  10- 
mm  nylon  cyclone  to  separate  the 
respirable  fraction  of  airborne  dust, 
instead  of  the  four  horizontal  plates 
used  in  the  MRE  instrument.  Such 
differences  in  instrument  design  lead  to 
systematic  differences  in  the  amoimt  of 
dust  collected.  Since  1980, 


operating  at  a  flow  rate  .of  2.a-nters  per 
minute  (1pm)  were  miUtiplied  by  the 
constant  factor  of  1.38  prescribed  by  the 
Secretary  for  the  approved  sampling 
device  used.  Application  of  this  factor 
compensates  for  the  difference  in  dust 
collection  characteristics  and  makes  the 
measurements  equivalent  to  what  would 
be  obtained  using  an  MRE  instrument. 

Similarly,  the  second  step  in  the 
conversion  from  "concentration"  to 
"equivalent  concentration"  is  intended 
to  compensate  for  differences  between 
ciin^nt  conditions  and  conditions  under 
which  the  existing  applicable  dust 
standards  were  developed.  Specifically, 
it  is  designed  to  ensure  that  miners 
working  shifts  longer  than  eight  hours 
will  be  afforded  the  same  level  of 
protection  as  miners  working  an  8-hour 
shift.  MSHA  developed  the  existing 
standards  from  8-hour  shift  exposure 
measurements.  Therefore,  MSHA  will 
adjust  the  measured  concentration  to  be 
equivalent,  in  its  effect  on  ciunulative 
exposing,  to  a  concentration  over  an  8- 
hour  exposure  period.  This  is 
accomplished  by  multiplying  the 
concentration  measiuement  by  t/480, 
where  t  is  the  sampling  time  (i.e.,  length 
of  the  sampled  shift)  in  minutes. 

The  formula  for  an  equivalent 
concentration  is: 


equivalent  concentration  (mg/m')  =  1.38  x 


f  accumulated  dust  (mg)  |  t 

V       t  X airflow  rate       J     480min 


^ 
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where  t  =  sampling  time  in  minutes  and 
airflow  rate  =  0.002  m'/min).  The 
product  of  t  and  the  airflow  rate  is  the 
total  volume  of  air  from  which  dust  is 
accumulated  on  the  filter. 

The  following  example  is  meant  to 
illustrate  the  effect  of  the  second  step  in 
the  conversion,  multiplication  by  t/480, 
which  adjusts  for  the  full  length  of  the 
sampled  shift.  Suppose  a  DO  sample  is 
collected  over  a  9-hour  shift  and  that  the 
amount  of  dust  accumulated  during  the 
shift  is  1.5  mg.  If  the  concentration  were 
not  adjusted  to  an  8-hour  equivalent 
concentration,  the  MRE-equivalent 
concentration  would  be  calculated  as 
1.92  mg/m^.  Under  the  proposed 
definition  of  "equivalent 
concentration,"  this  quantity  is  then 
multiplied  by  540/480,  yielding  an 
equivalent  concentration  measurement 
of  2.16  mg/m'.  Let  us  suppose  now  that 
this  concentration  measurement  was  for 
a  longwall  occupation  under  a  PAPR 
protection  program  with  an  applicable 
protection  factor  of  2.  Therefore,  the 


concentration  measurement  of  2.16  mg/ 
m^  is  divided  by  2,  which  yields  1.08 
mg/m^,  the  equivalent  concentration  to 
which  the  wearer  of  the  PAPR  is 
exposed. 

This  adjustment  does  not  change  the 
daily  limit  on  the  Accumulated  dose  of 
respirable  coal  mine  dust  as  intended  by 
the  existing  exposure  limit  for  coal  mine 
dust.  Since  the  current  limit  was  based 
on  the  assumption  that  exposure  occurs 
over  an  8-hour  shift,  it  corresponds  to  a 
daily  cimiulative  dose  of  respirable  coal 
mine  dust  of  8  x  2.0  =  16  mg-hr/m^  as 
measured  by  the  MRE  instrument.  The 
proposed  definition  of  equivalent 
concentration  will  maintain  this  same 
MRE-equivalent  16  mg-hr/m^  daily 
limit,  regardless  of  the  length  of  the 
working  shift  being  sampled. 

To  continue  the  example,  the 
exposure  accumulated  during  the 
sampled  working  shift  is  the  same. 
whether  over  8  hours  at  an  average  of 
2.16  mg/m^  or  over  9  hours  at  an 
average  of  1.92  mg/m^.  In  either  case, 


the  MRE-equivalent  exposure 
accumulated  during  the  sampled  shift  is 
17.3  mg-hr/m',  which  exceeds  the 
intended  limit  of  16  mg-hr/m^.  Under 
the  definition  of  "equivalent 
concentration"  provided  here,  this  will 
be  reflected  by  the  fact  that,  when  more 
than  16  mg-hr/m^  (MRE-equivalent 
exposure)  is  accumulated  over  the 
course  of  the  particular  shift  sampled, 
the  equivalent  concentration  will 
exceed  2.0  mg/m^,  regardless  of  the 
shift's  length. 

Similarly,  using  a  currently  approved 
sampler,  the  plan  verification  limit  for 
respirable  quartz  dust  (i.e.,  0.1  mg/m^) 
will  be  exceeded  when  the  total  amount 
of  quartz  dust  amassed  on  a  filter  during 
the  full  production  shift  exceeds  0.07 
mg,  regardless  of  the  shift's  length.  For 
example,  if  0.08  mg  of  quartz  dust  were 
accumulated  over  the  course  of  a  12- 
hour  shift,  then  the  equivalent 
concentration  of  respirable  quartz  dust 
would  be  calculated  as: 


1.38  X 


0.08  mg 


720  min  x  0.002  m  Vmin     480  min 


720  min     _  , , .       ,3 
X =  0.1 15  mg/m  , 


This  is  exactly  the  same  value  of  the 
equivalent  concentration  that  would  be 
obtained  if  0.08  mg  of  quartz  dust  were 
accumulated  on  an  8-hour  shift. 

MSHA  originally  proposed  a  different 
but  mathematically  equivalent  method 
of  adjusting  concentrations  to  an  8-hour 
equivalent  and  solicited  comments  on 
the  proposed  method.  The  proposed 
method  would  have  defined 
"concentration"  to  mean  what  is  here 
defined  as  "equivalent  concentration." 
Instead  of  making  an  explicit 
adjustment  to  the  concentration,  using 
the  factor  of  t/480  as  in  the  present 
definition,  the  proposed  rule  would 
have  substituted  480  for  the  actual 
sampling  time  in  the  definition  of 
respirable  dust  concentration.  The 
proposed  definition  of  "equivalent 
concentration"  is  meant  to  both 
preserve  the  ordinary  definition  of 
"concentration"  and  to  clarify  the 
adjustment  to  an  8-hour  equivalent. 

MSHA  believes  that  the  proposed 
adjustment  to  an  "8-hour  equivalent 
concentration"  is  necessary  to  protect 
miners,  who  normally  work 
nontraditional  or  extended  shifts,  from 
excessive  exposures.  A  miner  working 
for  ten  hours  at  an  average 
concentration  of  2.0  mg/m^  will  inhale 
and  retain  more  respirable  coal  mine 
dust  as  a  result  of  that  specific  shift  than 
a  miaer  working  for  eight  hours  at  the 
same  average  concentration.  By 


comparing  the  adjusted  concentration  to 
the  concentration  limit  originally 
intended  for  miners  working  an  8-hour 
shift,  the  same  cumulative  exposure 
limit  is  applied  on  individual  shifts  for 
all  miners. 

It  should  be  noted  that  the  American 
Conference  of  Governmental  Industrial 
Hygienist  (ACGIH)  approach  of  reducing 
the  permissible  concentration  to 
compensate  for  the  extension  of  a  shift 
beyond  eight  hours  is  similar  in  its 
effect  to  the  approach  taken  here  of 
adjusting  the  equivalent  concentration 
upwards  and  comparing  it  to  a  fixed 
limit.  MSHA  makes  similar  adjustments 
for  extended  work  shifts  in  the 
enforcement  of  exposure  limits  in  metal 
and  nonmetal  mines  under  30  CFR 
56.5001  and  57.5001.  Taking  into 
account  the  reduced  recovery  time  that 
results  from  an  extended  work  shift 
would  have  led  to  a  numerically  greater 
and  more  protective  adjustment,  but  this 
would  also  have  introduced  additional 
complexities  in  the  calcidation  of 
equivalent  concentration  measurements. 
The  Secretary  believes  that  the  method 
proposed  strikes  a  reasonable  balance 
between  no  adjustment  at  all,  and  a  far 
more  complex  adjustment  that  would 
attempt  to  model  clearance,  deposition, 
and  retention  mechanisms. 


Material  Produced 

"Material  produced"  would  mean  the 
amount  of  coal  and/or  any  other 
substance(s)  extracted  by  a  mechanized 
mining  unit  during  a  production  shift. 
In  order  to  properly  assess  the 
effectiveness  of  the  ventilation  plan 
requirements  for  respirable  dust  control 
and  for  subsequent  monitoring 
purposes,  MSHA  proposes  to  require 
that  the  operator  record  and  make 
available  records  of  the  amount  of 
material  produced  by  each  mechanized 
mining  unit  each  shift  under  a  new 
paragraph  (h)  of  §  75.370. 

Mechanized  Mining  Unit  (MMU) 

The  existing  definition  would  be 
modified  by  deleting  the  reference  to 
§  70.207(e)  (Bimonthly  sampling; 
mechanized  mining  units),  and 
replacing  it  with  proposed  §  70.2D6(d); 
and  by  transferring  the  requirements  for 
identifying  each  MMU  specified  in 
existing  §§  70.207(f)(1)  and  {f)(2).  to 
revised  §  70.2. 

MRE 

"MRE"  would  mean  Mining  Research 
Establishment  of  the  National  Coal 
Board,  London,  England. 

Personal  Continuous  Ehist  Monitor 
(PCDM) 

"Personal  continuous  dust  monitor" 
would  mean  a  type  of  approved 
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instrument  capable  of  accurately 
measuring  the  concentration  of 
respirable  dust  on  a  continuous  basis 
during  an  entire  shift  and  displaying  in 
real-time  the  measured  dust  exposure 
information.  To  meet  the  definition  of 
"approved  device,"  the  Secretary  must 
demonstrate  that  the  respirable  dust 
concentration  measiu^d  by  such  an 
instnmient  can  be  converted  to  a 
concentration  measurement  equivalent 
to  that  obtained  by  a  device  approved 
under  30  CFR  part  74  of  this  title. 
Comments  are  solicited  on  the  practice 
of  tying  the  performance  of  new  sampler 
designs  to  the  currently  approved 
samplingdevice. 

The  PCDM  must  be  capable  of 
displaying  (1)  the  cumulative  average 
dust  exposure  during  the  shift;  (2)  the 
current  exposure  level  based  on  entire 
shift  duration  (projected  end-of-shift 
exposure);  and  (3)  the  time-weighted 
average  concentration  (total  mass  of 
dust  collect  divided  by  the  length  of 
time  the  unit  was  operated)  within  15 
minutes  after  the  end-of-shift.  The  entire 
unit  must  comply  with  MSHA  intrinsic 
safety  regulations  and  pass  tests  for 
electromagnetic  interference  for 
emissions  using  ANSI  C95. 1-1982  and 
47  CFR  part  15  and  for  inununity/ 
susceptibility  using  lEC  61000-4.  Since 
work  shifts  longer  than  8  hours  are 
common  in  mining,  the  PCDM  must 
have  sufficient  battery  capacity  to 
operate  continuously  for  up  to  12  hours. 
To  ensure  that  air  monitoring  resiUts  are 
sufficiently  accurate  across  the  relevant 
range  of  exposure  levels,  the  PCDM 
must  meet  an  accuracy  criterion  of 
±25%  of  a  reference  value  determined 
using  the  ciurently  approved  sampling 
device  (P/N  45243)  with  95% 
confidence. 

The  Agency  solicits  comments  on 
how  continuous  dust  monitors  could  be 
applied  to  limit  exposure  of  coal  miners 
to  respirable  coal  mine  dust. 
Specifically,  comments  are  solicited  on 
the  proposed  performance,  acciu^cy, 
and  approval  requirements  for  personal 
continuous  dust  monitoring  devices, 
and  whether  less  stringent  requirements 
should  be  imposed  on  devices  designed 
for  surveillance  and  not  for  compliance 
purposes.  What  would  be  an  acceptable 
level  of  accuracy  of  such  a  device  if 
used  for  surveillance  purposes  (i.e., 
identifying  dust-generating  sources  and 
magnitude  of  dust  concentrations),  for 
compliance  determinations,  or  for 
control  enhancement  purposes  (i.e., 
provide  a  means  to  take  corrective 
measures  in  response  to  instnunent 
readings  by  adjusting  specific  controls)? 
Comments  are  also  solicited  on  the 
performance  requirements  for 
continuous  dust  monitors  used 


primarily  for  surveillance  purposes  to 
prevent  an  individual  miner  from  being 
overexposed  on  a  particular  shift  and 
whether  such  devices  need  to  be  first 
approved  by  MgHA  for  use  in 
underground  mines. 

Powered  Air-Purifying  Respirator 
(PAPR) 

"Powered  air-purifying  respirator" 
(PAPR)  would  mean  a  type  of  air- 
purifying  respirator  that  uses  a  bloM^er 
to  force  ambient  air  through  air- 
piuifying  elements  to  the  inlet  covering 
(a  visor),  which  provides  a  partial  seal 
wjth  the  face,  to  deliver  filtered  air  to 
the  miner's  breathing  area.  This  category 
of  respirator  must  be  approved  by  the 
National  Institute  for  Occupational 
Safety  and  Health  under  42  CFR  part  84 
and  by  MSHA  under  30  CFR  part  18; 
and,  offer  head  and  face  protection  in 
compliance  with  30  CFR  75.1720(a)  and 
(d)  of  this  title.  The  reasons  for 
exclilUing  other  types  of  approved 
respirators  are  discussed  in  section 
III.D.4.  of  the  preamble. 

Protection  Factor 

"Protection  factor"  (PF>  would  be  a 
measure  of  the  expected  degree  of 
workplace  respiratory  protection  that 
would  be  provided  to  the  wearer  by  a 
properly  functioning  PAPR  when 
correctly  worn  and  used.  The  PF 
expresses  PAPR  performance  as  the 
ratio  of  the  respirable  dust 
concentration  outside  the  respirator 
facepiece  to  the  concentration  inside  the 
facepiece.  It  reflects  the  effectiveness  of , 
a  respirator  used  in  conjiuiction  with  a 
good  respirator  protection  program.  For 
example,  a  PF  of  4  means  that  the 
respirator  is  expected  to  reduce  the 
concentration  of  respirable  dust  actually 
breathed  to  one  fourth  of  the 
concentration  butside  the  respirator. 

Factors  such  as  air  velocity  at  the 
working  face  and  raising  of  the  visor 
during  the  shift  significantly  impact  the 
effectiveness  of  a  PAPR.  Therefore,  such 
factors  should  be  taken  into  accoimt 
when  estimating  the  degree  of 
respiratory  protection  a  PAPR  provides 
in  die  workplace.  Although  NIOSH  has 
recommended  that  loose-fitting  hood  or 
helmet  PAPRs  should  be  assigned  a  PF 
of  25,  the  environmental  conditions 
observed  in  the  studies  used  in  NIOSH's 
estimation  of  an  assigned  protection 
factor  (APF)  are  not  consistent  with 
those  foimd  in  undergroimd  coal  mines, 
where  high  air  velocities  for  methane 
and  dust  control  are  common. 

Under  this  proposal,  the  PF  that 
would  be  assigned  to  PAPRs  authorized 
for  a  particular  MMU  depends  on  the  air 
velocity  that  will  be  maintained  at  the 
working  face.  The  appUcable  PF  would 


be  included  in  a  written  PAPR 
protection  program,  which  must  be        , 
approved  by  the  district  manager  before 
it  can  be  implemented.  Based  on  the 
available  technical  information  and 
sound  engineering  judgement,  MSHA 
would  permit  a  PF  ranging  from  2  to  a 
maximum  of  4  to  be  assigned  to  a 
particular  MMU,  depending  on  air 
velocity. 

If,  according  to  the  ventilation  plan,    . 
the  minimum  air  velocity  to  be 
maintained  in  the  headgate  of  a 
longwall  MMU  ventilated  head-to-tail  is 
less  than  400  feet  per  minute  (fpm),  then 
PAPRs  used  in  the  MMU  would  be 
assigned  a  PF  equal  to  4.  If  the 
minimum  air  velocity  to  be  maintained 
in  the  location  specified  in  the  plan 
exceeds  800  ^m,  then  the  assigned  PF 
would  be  2.  If  the  minimum  air  velocity 
specified  in  the  plan  falls  between  400 
fpm  and  800  fpm,  then  PAPRs  used  in 
the  MMU  would  be  assigned  a 
corresponding  PF  falling  between  2  and 
4. 

Because  there  is  a  lack  of  data  on  the 
performance  of  PAPRs  xmder  actual  air- 
velocity  conditions  ranging  between  400 
and  800  fpm,  MSHA  is  proposing  an 
interpolation  formula  [2  x  (800/air 
velocity)]  for  determining  the  PF  to  be 
assigned  to  a  MMU  when  the  specified 
air  velocity  to  be  maintained  falls  in  that 
range.  For  example,  if  the  minimum  air 
velocity  to  be  maintained  in  the 
headgate  is  550  fpm,  then  the  assigned 
PF  would  be  calculated  as:  2  x  (800fpm/ 
550^m)  =  2.9.  A  reasonable  alternative 
interpolation  formula,  6 — (air  velocity/ 
200),  would  yield  somewhat  higher 
protection  factors  for  velocities  between 
400  fpm  and  800  fpm.  However,  given 
the  absence  of  supporting  data,  MSHA 
selected  the  proposed  interpolation 
formula  because  it  yields  a  more 
conservative  PF. 

Comments  are  invited  on  the 
proposed  method  of  establishing  the 
applicable  PF  and  on  the  interpolation 
formula  proposed  for  specified  air 
velocities  ranging  between  400  fpm  and 
800  fpm.  Data  are  requested  in  support 
of  any  recommendations  that  different 
protection  factors  should  be  assigned  to 
MMUs  authorized  to  use  PAPRs. 

Quartz 

The  existing  definition  would  be 
modified  by  specifying  the  analytical 
method  that  MSHA  has  been  using  since 
1983  to  determine  the  quartz  content  of 
respirable  dust  samples.  The  reason  for 
this  modification  is  to  standardize  the 
analytical  procediue,  thereby  enabling 
other  certified  laboratories  to  produce 
quartz  determinations  compared  to 
those  made  by  MSHA.  Also,  to 
accommodate  the  adoption  of  improved 
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or  other  quartz  analytical  techniques  in 
the  hiture,  the  definition  of  "quartz"  has 
been  expanded  in  the  proposed  rule  to 
provide  MSHA  the  flexibility  to  use 
alternative  analytical  techniques  once 
these  techniques  have  been 
demonstrated  to  provide  quartz 
measurements  that  are  equivalent  to  the 
currently  used  analytical  method. 

Respirable  Dust 

The  existing  definition  has  been 
modified  by  transferring  the 
requirement  for  what  constitutes  an 
approved  sampling  device  to  the 
proposed  new  definition  of  the  term 
"approved  sampling  device"  above. 

Verification  Limits 

"Verification  limits"  would  mean  the 
maximum  equivalent  dust  concentration 
for  which  the  dust  control  parameters, 
specified  in  the  ventilation  plan  for  a 
particular  MMU,  have  been  verified  as 
effective  in  maintaining  dust  levels 
during  the  entire  production  shift. 
Under  the  proposed  rule,  MSHA  will 
require  mine  operators  to  address  both 
respirable  coal  mine  dust  exposure  and 
the  potential  for  exposure  to  quartz 
when  designing  the  dust  control 
parameters  specified  in  a  mine 
ventilation  plan  by  proposing  two 
separate  respirable  dust  limits — 2.0  mg/ 
m'  for  respirable  coal  mine  dust  and  100 
^g/m^  for  respirable  quartz  dust  for 
verification  sampling. 

The  Dust  Advisory  Comiftittee 
recognized  that  a  significant  quartz 
exposure  hazard  continues  to  exist  in 
coal  mines,  especially  for  operations 
such  as  roof  bolting.  Based  on  recent 
MSHA  data  (April  23,  2002).  298  or  (58 
percent)  of  the  517  producing 
underground  coal  mines  are  operating 
on  a  reduced  applicable  dust  standard 
due  to  the  presence  of  high  quartz  levels 
in  the  working  environment.  This  data 
also  shows  that  65  percent  of  the  more 
than  470  roof  bolters  and  27  percent  of. 
the  MMUs  required  to  be  sampled 
bimonthly  by  mine  operators  must 
comply  with  a  reduced  dust  standard. 
The  number  of  reduced  standards  in 
effect  indicates  that  quartz  exposure 
remains  a  significant  health  risk  for 
miners. 

Under  the  current  program,  miners 
can  be  exposed  to  excessive  quartz 
levels  during  the  period  of  time 
necessary  to  establish  the  applicable 
dust  standard  that  would  apply  to  a 
particular  MMU.  For  example,  consider 
a  recent  situation  where  an  MSHA  dust 
sample  of  a  roof  bolter  was  0.9  mg/m^. 
which  complied  with  the  applicable 
dust  standard  of  1.3  mg/m\  However, 
the  results  of  quartz  analysis  indicated 
that  the  actual  concentration  of  quartz 


dust  in  the  mine  environment  at  the 
time  of  sampling  exceeded  270  ng/m\ 
or  more  than  two  and  a  half  times  the 
permissible  level  of  100  Hg/m'.  The  only 
action  that  MSHA  could  iake  in  this 
particular  situation  is  to  initiate  the 
process  of  establishing  a  new  applicable 
dust  standard,  which,  on  average,  can 
take  at  least  one  month  or  longer. 
During  this  period,  the  existing 
applicable  dust  standard  remains  in 
effect. 

Under  the  proposed  rule.  MSHA 
would  require  operators  to  incorporate 
dust  control  parameters  in  mine 
ventilation  plans  that  are  designed  to 
effectively  control  exposure  to  both 
respirable  coal  mine  dust  and  quartz 
dust.  To  ensure  the  adequacy  of  the 
operator's  dust  control  strategy.  MSHA 
would  determine  the  mass  of  quartz 
contained  in  each  verification  sample 
and  express  the  concentration  of  quartz 
in  the  mine  air  as  an  airborne 
concentration  and  not  as  a  percentage  as 
has  been  the  long-standing  practice. 

MSHA  believes  that  by  requiring 
operators  to  anticipate  exposure  to 
quartz  dust  in  the  initial  design  of  the 
dust  control  parameters,  especially  at 
those  operations  with  a  quartz  exposure 
history,  and  by  adopting  the  new 
procedures  for  setting  a  reduced  dust 
standard  as  outlined  in  section  III.B..  the 
level  and  quality  of  miner  health 
protection  in  the  workplace  will  be 
significantly  enhanced. 

Verification  Production  Level  (VPL) 

"Verification  production  level  (VPL)" 
would  mean  the  tenth  highest 
production  level  recorded  in  the  most 
recent  30  production  shifts.  It  is  an 
estimate  of  the  67th  production 
percentile  within  a  MMU.  Under  the 
proposed  rule,  the  VPL  is  the  minimum 
production  level  at  which  the  operator 
must  demonstrate  the  adequacy  of  the 
plan  parameters  in  controlling 
respirable  dust.  To  enable  the  operator 
to  establish  the  VPL  required  under 
proposed  §  75.371(f),  the  operator  would 
be  required  to  begin  maintaining  records 
of  the  amoiuit  of  material  produced  by 
each  MMU  during  each  shift  in 
accordance  with  proposed  §  75.370(h)  of 
this  title. 

If  records  for  30  production  shifts  are 
not  available  to  establish  a  VPL,  as  in 
the  case  of  a  new  MMU,  the  operator 
would  use  the  minimum  production 
actually  achieved  on  any  shift  used  to 
verify  the  adequacy  of  the  plan 
parameters  as  the  VPL.  For  example, 
assume  an  operator  initiates  verification 
sampling  at  a  longwall  MMU.  If  the  dust 
concentration  measurements  obtained 
on  the  first  shift  exceed  either  1.85  mg/ 
m^  for  respirable  coal  mine  dust  or  93 


Hg/m'  for  quartz  dust  but  not  the 
verification  limits,  the  operator  would 
need  to  sample  at  least  two  more  shifts 
according  to  Table  70-1  to  verify  the 
adequacy  of  the  plan  parameters, 
provided  that  no  sample  exceeds  1.93 
mg/m^  for  respirable  coal  mine  dust  or 
97  ^g/m'  for  quartz  dust.  If  the  highest 
production  level  was  achieved  on  the 
third  shift  sampled  and  the  dust 
concentration  measiu-ements  obtained 
on  that  shift  were  low  enough  according 
to  Table  70-1  to  verify  the  plan 
parameters  on  a  single  shift,  the 
operator  would  establish  a  VPL  equal  to 
the  production  achieved  on  that  shift.  If. 
on  the  other  hand,  the  dust 
concentration  measurements  obtained 
on  the  third  shift  with  the  highest 
production  level  were  not  low  enough 
to  verify  the  plan  parameters  on  a  single 
shift  and  a  determination  of  the  plan's 
adequacy  was  based  on  these  three 
shifts,  the  operator's  VPL  would  be  the 
minimum  production  achieved  during 
verification  sampling.  In  any  case,  the 
VPL  would  become  part  of  the 
operator's  ventilation  plan. 

Working  Face 

"Working  face"  would  mean  any 
place  in  a  coal  mine  in  which  work  of 
extracting  coal  fi-om  its  natural  deposit 
in  the  earth  is  performed  during  the 
mining  cycle. 

Sections  70.100  Through  70.101 

Respirable  Dust  Standards 

Section  70.100    Respirable  Dust 
Standards  When  Quartz  Is  Not  Present 

MSHA  is  proposing  no  substantive 
changes  in  existing  §  70.100(a)  and  (b), 
except  for  removing  the  reference  to 
§  70.206  (Approved  sampling  devices; 
equivalent  concentrations)  from  existing 
paragraphs  (a)  and  (b)  and  replacing  it 
with  revised  §  70.2.  The  requirements 
contained  in  revised  §  70.2  are  similar  to 
the  previous  standard  in  §  70.206.  The 
proposed  rule  retains  the  applicable 
dust  standard  of  2.0  mg/m'  in  existing 
paragraph  (a)  and  the  intake  air  standard 
for  respirable  dust  of  1.0  mg/m'  in 
existing  paragraph  (b).  which  have  been 
in  effect  since  1972. 

Section  70.101    Respirable  Dust 
Standard  When  Quartz  Is  Present 

MSHA  is  proposing  to  retain  the 
existing  formula  (10  divided  by  the 
concentration  of  quartz,  expressed  as  a 
percentage)  for  reducing  the  applicable 
dust  standard  below  2.0  mg/m^  in 
proportion  to  the  percentage  of  quartz 
when  the  quartz  content  of  the 
respirable  dust  in  the  mine  atmosphere 
exceeds  5.0  percent.  However,  the 
Agency  is  proposing  to  change  the 
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procediu-es  for  determining  the  average 
quartz  percentage  used  to  calculate  the 
ap|>licable  dust  standard.  Only  the 
results  of  MSHA  samples  would  be  used 
to  establish  the  applicable  dust 
standard.  The  quartz  results  of  the  three 
most  recent  valid  MSHA  samples  would 
be  averaged  and  the  resultant  percentage 
would  be  used  to  set  the  new  applicable 
dust  standard.  However,  if  an  entity  is 
already  on  a  reduced  standard  when 
these  revised  procedures  become 
effective,  a  new  applicable  dust 
standard  will  be  established  by 
averaging  the  results  of  the  first  two 
MSHA  samples  taken  under  the  revised 
procedures  with  the  quartz  percentage 
associated  with  the  reduced  standard  in 
effect.  If  fewer  than  two  MSHA  samples 
are  taken,  the  existing  applicable  dust 
standard  will  continue  to  remain  efi^ect. 

Application  of  the  revised  procedures 
will  result  in  the  setting  of  reduced 
standards  that  will  (1)  more  accurately 
represent  the  quartz  percentage  of  the 
respirable  dust  in  the  environment  at 
the  time  of  sampling;  (2)  reflect  the 
dynamics  of  the  mining  process  and  the 
changing  geologic  conditions  of  the 
mine  strata;  and  (3)  continue  to  protect 
miners  over  multiple  shifts. 

Under  the  proposed  rule.  MSHA 
would  also  begin  reporting  the  quartz 
content  to  the  nearest  tenUi  of  a  percent, 
instead  of  the  current  practice  of 
truncating  results  to  the  nearest  full 
percent.  This  is  more  protective  for  the 
miner  because  it  will  permit  MSHA  to- 
also  set  reduced  standards  at  such  levels 
as  1.1  mg/m\  1.4  mg/m^,  1.6  mg/m^.  1.8 
mg/m\  and  1.9  mg/m\  Setting  these 
particular  standards  was  not 
mathematically  possible  using  the  above 
formula  due  to  the  practice  of  truncating 
the  average  quartz  percentage. 

Section  70.201     Sampling;  General  and 
Technical  Requirements 

MSHA  is  proposing  to  modify  the 
general  requirements  for  operator 
sampling  under  existing  §  70.201.  The 
proposed  rule  would  remove  existing 
paragraph  (d).  revise  and  redesignate  (b) 
as  (c)  and  existing  (c)  as  (g).  revise^ 
paragraph  (a),  and  add  new  (b),  (d),  (e), 
(f).  (h).  and  (i). 

To  minimize  repetition  and  to 
streamline  the  proposed  requirements, 
paragraph  (a)  would  be  modified  by 
removing  the  reference  to  part  74 
approval  (Coal  Mine  Dust  Personal 
Sampler  Units),  and  replacing  it  with 
"approved  sampling  device."  as  defined 
under  revised  §  70.2.  Respirable  dust 
sampling  imder  this  proposed  rule 
could  also  be  conducted  with  sampling 
devices  that  can  give  a  continuous 
readout  of  dust  concentrations  provided 
that  the  measured  concentration  can  be 


converted  to  an  equivalent 
concentration  as  measured  with  another 
sampling  device  approved  imder  part  74 
of  this  title. 

Proposed  new  paragraph  (b)  would 
retain  the  requirements  in  existing 
§  70.202(a)  and  (b)  that  sampling 
required  under  this  part  be  conducted 
by  an  individual  certified  by  MSHA  and 
the  maimer  by  which  a  person  would  be 
certified.  Therefore,  existing  §  70.202(a). 
(b),  and  (c)  would  be  removed. 

While  the  sampling  device  would 
continue  to  be  worn  or  carried  to  and 
from  the  MMU  as  required  by  existing 
§  70.201(b),  proposed  §  70.201(c),  the 
existing  requirement  that  sampling 
devices  be  operated  portal-to-portal  and 
for  a  period  no  longer  than  eight  hours 
would  be  removed.  Instead,  since  the 
objective  is  to  assess  the  adequacy  of  the 
dust  control  parameters  in  effect  in  each 
MMU  under  proposed  §  70.206  and 
§  70.215.  except  when  using  a  personal 
continuous  dust  monitor  (PCDM)  under 
proposed  §  70.220,  the  sampling  device 
would  be  operated  only  during  the 
period  that  the  production  crew  spends 
in  the  MMU.  That  is,  under  proposed 
§  70.206  the  sampling  device  would  (1) 
be  tiuned  "ON"  when  the  production 
crew  arrives  at  the  MMU,  regardless  if 
any  actual  mining  is  taking  place;  (2) 
remain  operational  during  the  entire 
shift  that  the  production  crew  remains 
in  the  MMU,  regardless  of  the  number 
of  hours  worked;  and  (3)  be  turned 
"OFF"  at  the  end  of  the  shift  as  the 
production  crew  exits  the  MMU. 

On  the  other  hand,  if  using  a  PCDM 
imder  proposed  §  70.220.  the  sampling 
device  would  be  operated  portal-to- 
portal  and  would  remain  operational 
during  the  entire  work  shift  or  for  12 
hours,  whichever  time  is  less,  to  ensure 
that  the  miner's  entire  work  shift  is 
controlled.  Because  the  use  of  a  PCDM 
will  permit  the  operator  to  make 
adjustments  in  administrative  controls, 
without  MSHA  approval,  at  anj^me 
during  the  work  shift,  the  duration  of 
sampling  is  not  limited  to  the  time 
period  the  production  crew  spends  in 
the  MMU  as  discussed  in  the  previous 
paragraph  but.  instead,  niust  be  carried 
out  over  the  entire  work  shift  to  ensure 
that  each  miner  using  a  PCDM  was  not 
personally  overexposed.  Simply  stated, 
the  PCDM  would  be  tiuned  "ON"  when 
the  miner  enters  the  mine  and  remain 
operational  while  traveling  to  the  MMU. 
during  the  entire  time  period  spent 
working  in  the  MMU.  and  while 
traveling  back  to  the  mine  entrance,  at 
which  time  the  device  would  be  turned 
"OFF."  Since  most  non-traditional  work 
shifts  in  iinderground  coal  mines  are 
less  than  12  hours  in  length,  the  PCDM 
ciuxently  under  development  is  being 


designed  with  sufficient  battery  capacity 
for  one  12-hr  work  shift  of  operation. 

It  should  be  pointed  out  that  the 
duration  of  MSHA  sample  collection 
will  continue  to  be  limited  to  480 
minutes.  The  sampling  device  will  be 
operated  portal-to-portal  and  remain 
operational  during  the  entire  shift  or  for 
8  hours,  whichever  time  is  less. 

Consistent  with  accepted  industrial 
hygiene  practice,  proposed  paragraph 
(d)  will  require  the  operator  to  use 
control  filters  when  verifying  the 
adequacy  of  the  plan  parameters  under 
proposed  §  70.206  or  §  70.220(c).  A 
control  filter  is  an  unexposed  filter  of 
the  same  design  as  the  filter  cassette 
used  for  sampling,  that  is  pre-  and  post- 
weighted  on  the  same  day  as  the  filter 
cassettes  used  for  verification  sampliag. 
MSHAjfe^began  using  control  filters  in 
its^^i^Krcement  program  in  May  1998 
and  continues  this  practice  today.  The 
reason  for  requiring  their  use  by 
operators  is  to  improve  the  accuiracy  in 
making  weight-gain  measurements  of 
the  exposed  filter  cassettes  by 
eliminating  the  effect  of  differences  in 
pre-  and  post-exposiue  laboratory 
conditions,  or  changes  introduced 
diuing  storage  and  handling  of  the  filter 
cassettes.  The  control  filter  will  be  used 
to  adjust  the  weight  gain  ^obtained  on 
each  exposed  filter  by  subtracting  any 
change  in  the  weight  of  the  control  filter 
from  the  change  in  weight  of  each 
exposed  filter.  This  is  especially 
important  since  the  filter  cassettes  to  be 
used  by  operators  will  be  pre-  and  post- 
weighed  to  the  nearest  microgram  (0.001 
mg).  The  other  modification  to  the 
procedures  for  processing  operator 
samples  will  be  to  discontinue  the 
practice  of  truncating  (to  0.1  mg)  the 
recorded  weights  used  in  calculating 
dust  concentrations.  This  means  that 
Mine  Safety  Appliances  Company 
(MSA),  which  upgraded  its  weighing 
equipment  in  1996  and  uses  the  same 
balance  as  MSHA's  Coal  Dust 
Processing  laboratory,  will  be  permitted 
to  follow  MSHA  and  use  all  significant 
digits  associated  with  the  weighing 
capability  of  the  balance  (0.001  mg) 
when  pre-weighing  operator  dust 
cassettes.  These  changes  will  enhance 
the  proposed  process  of  verifying  the 
adequacy  of  plan  parameters.  This  will 
also  eliminate  the  need  for  operators  to 
sample  multiple  shifts  in  order  to  obtain 
sufificient  dust  mass  on  the  collection 
filter  for  quartz  analysis.  Since  the  use 
of  a  control  filter  adjusts  for  differences 
^  that  may  exist  in  laboratory  conditions 
on  the  days  of  pre-  and  post-weighing, 
it  is  no  longer  necessary  to  pre-  and 
post-weigh  the  filter  cassettes  in  the 
same  laboratory.  To  ensure  the  precision 
and  accuracy  of  the  pre-weight  of  filters 
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used  by  Ihe  operator  and  federal  mine 
personnel,  MSHA  will  institute  a 
program  to  monitor  the  daily  production 
of  filter  cassettes  weighed  to  the  nearest 
microgram  (ng)  by  the  manufactiu-er, 
MSA.  The  program  will  conform  to  MIL- 
STD-105D,  which  defines  the  criteria 
currently  used  to  monitor  the  quality  of 
pre-weighed  filters  used  in  the  current 
operator  bi-monthly  sampling  program. 
Since  the  control  filter  willbe  used  to 
adjust  the  resulting  weight  gain 
obtained  on  each  exposed  filter  cassette, 
the  control  filter  must  have  the  same 
pre-weight  date  as  the  filter  cassettes  to 
be  used  for  sampling  on  the  same  shift. 
The  pre-weight  date  is  noted  on  the  dust 
data  card.  Failure  to  follow  these 
instructions  will  be  cause  for  voiding 
the  sampling  results.  Only  one  control 
filter  will  be  required  for  each  MMU  per 
shift  sampled.  To  prevent  exposure  to 
the  mine  envirorunent,  the  plugs 
attached  to  the  inlet  and  outlet  side  of 
the  cassette  must  not  be  removed.  Also, 
it  is  important  that  the  control  filter  be 
exposed  to  the  same  time,  temperature, 
and  handling  conditions  as  the  ones  that 
are  used  for  sampling,  i.e..  carry  the 
control  filter  in  a  shirt  or  coverall  pocket 
while  undergrotmd.  While  the  control 
filter  can  be  carried  by  any  miner     • 
assigned  to  the  MMU  being  sampled,  it 
would  be  preferable  if  that  miner 
performed  the  job  of  the  DO.  Finally,  the 
control  filter  cassette  must  be  kept 
together  with  the  exposed  samples  after 
sampling  and  treated  in  the  same 
manner  as  the  exposed  filters  prior  to 
being  transmitted  to  MSHA.  For 
processing  purposes,  the  dust  data  card 
for  the  control  filter  must  be  marked 
with  a  large  capital  "C"  for 
"CONTROL"  in  the  middle  of  the  card 
and  enter  a  "9"  in  the  "Type  of  Sample" 
box.  The  remaining  items  on  the  dust 
data  card  must  be  completed  in  the 
same  maimer  as  under  the  previous 
operator  bimonthly  sampling  program. 
These  procedures  are  identical  to  the 
ones  followed  by  MSHA. 

To  ensure  that  the  plan  parameters  are 
designed  to  control  respirable  dust  and 
are  suitable  to  the  conditions  and 
mining  system  at  the  mine  as  required 
imder  §  75.370(a)  of  this  title,  the 
proposed  paragraph  (e)  prescribes 
minimum  mining  activity  that  must  be 
ongoing  during  sampling,  as  well  as  the 
operating  parameters  for  use  of  the 
engineering  controls  s[>ecified  in  the 
plan.  Therefore,  when  sampling  under 
proposed  §  70.206.  §  70.215  or 
§  70.220(c),  respirable  dust  samples 
must  be  collected  on  a  production  shift 
during  which  the  amount  of  material 
produced  by  the  MMU  is  at  least  equal 
to  or  exceeds  the  verification  production 
level  (VPL)  as  determined  in  accordance 


with  §  70.2.  If  the  VPL  is  not  achieved, 
the  samples  for  that  shift  will  be  voided 
by  MSHA.  However,  any  sample  that 
exceeds  either  verification  limit  or  the 
applicable  dust  standard  by  any  amount 
would  be  used  to  determine  the 
equivalent  concentration  for  that 
occupation,  regardless  of  production. 
Also,  if  the  MMU  being  sampled  under 
proposed  §  70.215  is  authorized  to  use 
PAPRs  under  special  circumstances  (see 
§  70.212)  and  those  circumstances 
prevent  the  operator  from  achieving  the 
VPL,  the  sample(s)  for  that  shift  will  be 
used  to  determine  the  equivalent 
concentration  for  the  affected 
occupations. 

In  addition  to  minimum  production 
activity,  limits  must  also  be  set  on  how 
much  the  specified  engineering  control 
parameters  can  deviate  during  sampling 
from  the  quantities  specified  in  the 
ventilation  plan.  Failure  to  meet  either 
criterion  will  undermine  miner 
confidence  in  the  ability  of  the 
approved  plan  parameters  to  effectively 
control  respirable  dust  under  the 
conditions  at  the  MMU.  Accordingly, 
paragraph  (e)  requires  each  operator  to 
use  only  the  engineering  controls  and 
other  measures  specified  in  the  plan. 
Recognizing  that  engineering  parameters 
such  as  air  quantity  and  velocity  and 
water  pressure  are  subject  to 
measurement  error  and  can  vary 
because  they  cannot  be  easily  controlled 
with  absolute  precision,  proposed 
§  70.201(e)  would  permit  the  measured 
levels  to  be  up  to  115  percent  of  the 
minimum  quantities  specified  in  the 

plan. 

Since  miners  play  an  important  role 
in  the  implementation  and  maintenance 
of  the  approved  plan  parameters,  MSHA 
recognizes  the  need  for  miners  to  have 
full  confidence  in  the  sampling  process 
used  to  approve  and  evaluate  the 
continued  adequacy  of  the  plan 
parameters.  Therefore,  consistent  with 
the  imderlying  purposes  of  the  Mine 
Act,  proposed  paragraph  (f)  would 
require  the  operator  to  provide  affected 
miners  and  their  representatives  with  an 
opportunity  to  observe  any  sampling 
required  by  this  proposed  rule.  In 
addition,  the  operator  would  be 
required  to  give  prior  notice  to  miners 
and  their  representatives  of  the  dates 
and  times  when  the  operator  intends  to 
conduct  sampling.  If  the  exposure  of 
individual  miners  is  monitored  on  a 
daily  basis  using  a  PCDM,  the  operator 
would  be  exempt  from  this  requirement 
I  since  all  affected  miners  would  already 
be  aware  that  they  were  being 
monitored  on  a  continuous  basis.  To 
make  miner  participation  more 
effective,  it  is  important  that  miners  and 
their  representatives  are  knowledgeable 


in  those  features  of  the  sampling 
program  specified  in  the  proposed  rule. 
This  will  enable  them  to  make  sound 
and  knowledgeable  judgements  on  the 
conduct  of  operator  sampling  under  the 
proposed  rule. 

While  section  103(f)  of  the  Mine  Act 
requires  the  operator  to  compensate 
representatives  of  miners  who      ' 
accompany  MSHA  persormel 
conducting  inspections,  it  would  not 
apply  to  operator  sampling  as  proposed, 
unless  conducted  on  the  same  shift  that 
MSHA  chooses  to  monitor  operator 
sampling.  Therefore,  unless 
accompanying  MSHA  persoimel. 
section  103(f)  would  not  authorize 
"walkaround  pay"  for  time  spent  by  a 
representative  of  miners  observing  the 
operator  conducting  sampling  required 
by  this  part.  MSHA  believes  Siat 
providing  the  representative  of  miners 
with  an  opportunity  to  accompany 
MSHA  personnel  monitoring  operator 
sampling  required  by  this  part  writh  no 
loss  of  pay  is  consistent  with  section 
103(f)  of  the  Mine  Act.  Under  the 
guidance  of  the  Interpretive  Bulletin  (43 
FR  17546,  April  25. 1978),  walkaround 
rights  arise  when:  (1)  An  "inspection"  is 
made  for  the  purposes  set  forth  in 
section  103(a),  and  (2)  the  inspector  is 
physically  present  at  the  mine  to 
observe  or  monitor  safety  and  health 
conditions  as  part  of  direct  safety  and 
health  enforcement  activity. 

MSHA  sampling  required  by  this  part 
would  be  unaimounced  and  conducted 
to  determine  if  the  operator  is  in  full 
compliance  with  both  the  operating 
conditions  and  sampling  requirements 
of  this  part,  as  well  as  with  all  other 
health  and  safety  standards. 
Consequently,  the  representative  of 
miners  would  have  the  right  to 
accompany  the  MSHA  persoimel  with 
no  loss  of  pay  for  the  time  during  which 
the  representative  exercises  this  right. 

Existing  paragraph  (c)  which  requires 
the  operator  to  submit,  when  requested 
by  the  district  manager,  the  date  and 
time  when  sampling  required  by  this 
part  will  begin  would  be  redesignated  as 
paragraph  (g).  This  requirement  enables 
MSHA  to  monitor  operator  sampling  on 
a  case-by-case  basis  to  verify 
compliance  with  both  the  operating 
conditions  and  sampling  requirements 

of  this  part. 

The  requirement  that  operators  take 
corrective  action  during  the  time  for 
abatement  fixed  in  a  citation  for 
violation  of  §§  70.100  or  70.101 
specified  in  existing  paragraph  (d)  of 
§  70.201  would  be  transferred  to 
proposed  §  70.218(b)(2).  The 
requirement  that  the  iterator  sample 
each  production  shift  imtil  five  valid 
samples  are  taken  under  existing 
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paragraph  (d)  would  be  removed  since 
MSHA  is  proposing  to  revoke  operator 
sampling  requirements  under  existing 
§§  70.207  and  70.208,  and  assume  full 
responsibility  for  all  compliance 
sampling. 

Section  70.202    Approved  Sampling 
Devices;  Maintenance  and  Calibration 

In  an  effort  to  consolidate  the 
requirements  that  address  maintenance 
and  calibration  procedures  of  approved 
sampling  devices,  MSHA  is  proposing 
in  §  70.202(a)  through  (e)  to  retain  the 
requirements  in  existing  §  70.203(a)  and 
(b)  and  §  70.204(a)  through  (e).  witii 
minor  changes.  These  standards  require 
the  sampling  device  be  maintained  as 
approved  and  calibrated  only  by  a 
certified  person  in  accordance  with 
MSHA  Informational  Report  IR  1240 
(1996).8  If  using  a  PCDM  under 
proposed  §  70.220,  the  device  would  be 
calibrated  to  the  manufacturer's 
specifications.  The  process  of  certifying 
an  individual  for  maintenance  and 
calibration  would  remain  unchanged.  It 
would  continue  to  require  an  individual 
to  successfully  complete  the  applicable 
MSHA  examination.  Scheduling 
information  for  MSHA  training  courses 
and  examinations  would  be  available 
from  MSHA  Distiict  Offices. 

These  standards  require  approved 
sampling  devices  to  be  calibrated  at  a 
flovtrrate  of  2.0  liters  of  air  per  minute. 
They  also  establish  the  flowrate  and 
testing  and  examination  requirements 
for  approved  sampling  devices.  Careful 
examination  and  testing  of  sampling 
devices  would  continue  to  be  required 
immediately  prior  to  the  start  of  a  shift 
during  which  samples  would  be 
collected  for  purposes  of  this  proposed 
rule.  This  would  include  testing  die 
battery  voltage  and  examining  all 
external  components  of  the  sampling 
devices  to  be  used.  Any  necessary 
external  maintenance  to  assure  the 
sampling  devices  are  clean  and  in 
proper  working  condition  should  be 
performed  at  this  time  by  a  certified 
person.  Temporary  certification  of 
persons  provided  under  existing 
§  70.203(b)  would  not  be  retained  under 
the  proposal. 

If  using  a  PCDM  in  accordance  with 
§  70.220,  the  operator  under  proposed 
§  70.202(f)  would  be  exempt  ftom  the 


■On  September  3,  1998,  MSHA  published  a 
proposed  rule  in  the  Federal  Register  (63  FR  47123) 
requesting  public  comment  on  our  intention  to 
update  the  incorporation-by-reference  in  title  30  of 
the  Code  of  Federal  Regulations,  Sections  70.204, 
71.204,  and  90.204.  The  Agency  allowed  60  days  for 
public  conunent  and  received  no  comments,  no 
requests  for  an  extension  of  the  comment  period, 
and  no  requests  for  a  public  hearing.  On  August  10, 
1999  the  final  rule  was  published  and  became    ' 
effective  on  October  12. 1999  (64  FR  43283). 


examination  requirements  of  paragraphs 
(d)(1)  through  (d)(5)  of  this  section. 
Instead,  the  operator  would  be  l^uired 
to  follow  the  examination  procedures 
recommended  by  the  manufacturer  or 
prescribed  by  MSHA  and  NIOSH  for  the 
particular  device. 

Section  70.203    Approved  Sampling 
Devices;  Operation;  Air  FJowrate 

Proposed  §  70.203(a)  through  (c) 
retains  the  operation  and  flowrate 
requirements  for  approved  sampling 
devices  in  existing  §  70.205(a)  through 
(d),  with  minor  changes.  Since  MSHA 
has  defined  an  approved  sampling 
device  in  revised  §  70.2  to  mean  a 
device  approved  in  accordance  with 
part  74  of  this  title,  proposed  paragraph 
(a)  excludes  reference  to  part  74. 
Similarly,  for  purposes  of 
simplification,  reference  to  §  70.202 
(Certified  person;  sampling)  would  be 
removed  and,  replaced  by  certified 
person  as  defined  in  revised  §  70.2. 

MSHA  believes  that  the  two  on-shift 
examinations  of  sampling  devices  under 
proposed  paragraphs  (b)(1)  and  (b)(2), 
which  are  identical  to  the  examinations, 
required  under  existing  §  70.205(b)  and 
(c),  continue  to  be  an  important  part  of 
a  reasonable  and  prudent  sampling 
program.  The  first  examination  would 
be  made  by  a  certified  person  during  the 
second  hour  after  the  sampling  devices 
are  placed  in  operation.  This 
examination  would  assure  that  each 
sampling  device  is  operating  properly 
and  at  the  proper  flowrate.  If  the  proper 
flowrate  is  not  maintained,  necessary 
adjustments  in  the  flowrate  would  be 
made  at  this  time  by  the  person  certified 
to  collect  samples.  The  second 
examination  would  be  made  diuing  the 
last  hour  of  operation  of  the  sampling 
devices.  If  the  proper  flowrate  is  not 
maintained,  the  certified  person  is 
required  to  make  a  notation  on  the  dust 
data  card  for  that  sample  stating  that  the 
proper  flowrate  was  not  maintained. 
Because  it  is  unclear  where  on  the  dust 
data  card  such  a  notation  shoidd  be 
made,  proposed  paragraph  (b)  would 
require  all  notations  regarding  failure  to 
maintain  proper  flowrate  or  other  events 
occurring  during  sampling  that  may 
impact  the  validity  of  the  sample  to  be 
made  on  the  back  of  the  dust  data  card. 

If  using  a  PCDM  under  proposed 
§  70.220,  the  operator  would  not  be 
required  to  examine  the  device  during 
the  second  and  last  hour  of  operation  as 
required  under  paragraph  (b)  of  this 
section.  Instead,  the  operator  would  be 
required  to  follow  the  procedures 
recommended  by  the  manufacturer  or 
prescribed  by  MSHA  and  NIOSH  to 
assure  that  the  PCDM  is  operating 
properly  and  at  the  pr(^>er  flowrate. 


Section  70.204    Demonstrating  the 
Adequacy  of  the  Dust  Control 
Parameter  Specified  in  a  Ventilation 
Plan;  Verification  SampUng 

Existing  §  75.370(a)(1)  of  diis  title 
requires  the  operator  to  develop  and 
follow  a  mine  ventilation  plan  that  is  . 
designed  to  control  methane  and 
respirable  dust.  It  further  requires  the 
plan  to  be  suitable  to  the  conditions  and 
mining  systems  at  the  mine. 
Accordingly,  a  properly-designed  mine 
ventilation  plan  continues  to  be  the 
most  reliable  means  for  ensuring  that 
the  work  environment  in  each  MMU  is 
bee  of  excessive  concentrations,  of 
respirable  dust. 

MSHA  recognizes  that  the  operator 
has  the  legal  responsibility  for 
developing  a  ventilation  plan  that  is 
designed  to  control  respirable'dust. 
Consequently,  the  operator  has  the 
obligation  to  demonstrate  that  the  dust 
control  parameters  specified  in  the  plan 
will  effectively  control  respirable  dust 
as  required  by  §  75.370(a)(1).  Therefore, 
within  12  months  after  the  effective  date 
of  this  rule,  each  operator  of  an 
imderground  coal  mine  must  have  an 
approved  ventilation  plan  in  which  the 
dust  control  parameters  specified  for 
each  MMU  have  been  verified  to  be 
adequate  in  controlling  respirable  dust. 
Proposed  §§  70.205  through  70.208  set 
forth  the  specific  steps  an  operator  must 
follow  to  verify  the  adequacy  of  the  plan 
parameters.  To  demonstrate  adequacy, 
the  operator  would  be  required  to 
collect  valid  respir^le  dust  samples  in 
accordance  with  proposed  §  70.206  or 
§  70.220(c)  if  using  a  PCDM.  Approval 
of  the  plan  parameters  for  a  particular 
MMU  would  be  granted  when  these 
samples,  called  verification  samples, 
demonstrate  at  a  high  level  of 
confidence,  in  accordance  with  the 
limits  specified  in  Table  70-1 ,  the 
adequacy  of  the  plan  parameters  in 
maintaining  the  equivalent 
concentration  of  respirable  dust  coal 
mine  dust  and  quartz  dust  at  or  below 
the  verification  limits  of  2.0  mg/m''  and 
100  ng/m^-  respectively. 

Section  70.205    Verification  Sampling: 
When  Required;  Time  for  Completing 

Proposed  §  70.205  specifies  the 
various  ways  in  which  the  process  of 
verifying  the  adequacy  of  the  dust 
control  parameters  for  a  MMU  would  be 
initiated.  The  operator  would  trigger  the 
process  by  submitting  a  new  ventilation 
plan  under  §  75.370.  This  process  would 
also  be  initiated  if  the  district  manager 
requires  the  operator  to  amend  the  plan 
parameters  in  a  previously  approved 
ventilation  plan  after  determining, 
based  on  dust  sampling  results  or  other 
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evidence,  that  the  dust  control 
parameters  in  effect  are  no  longer 
suitable  to  the  current  conditions  at  a 
particular  MMU. 

Once  the  dust  control  parameters  for 
a  MMU  have  been  verified  as  adequate, 
it  would  not  be  necessary  to  reverify  the 
plan  parameters  as  part  of  the  MSHA 
six-month  review  under  §  75.370(g), 
unless  the  district  manager  determines 
these  parameters  are  unsuitable  for  the 
current  conditions  at  the  MMU. 
However,  the  operator  may  be  required 
to  make  changes  to  the  parameters  based 
on  (1)  resuhs  of  the  MSHA  six-month 
review,  (2)  excessive  dust 
concentrations  measured  by  either 
MSHA  or  operator  njonitoring  samples, 
or  (3)  a  new  reduced  applicable  dust 
standard  which  is  less  than  the  highest 
respirable  coal  mine  dust  concentration 
that  was  previously  used  to  verify  the 
adequacy  of  the  plan  parameters.  For 
example,  if  an  operator  was  cited  for 
exceeding  the  applicable  dust  standard 
when  the  approved  plan  parameters 
were  being  met  or  exceeded,  the  district 
manager  may  have  cause  to  question  the 
adequacy  of  the  previously-approved 
dust  control  parameters. 

Also,  depending  on  sampling  results 
and  production  records,  if  the 
prbduction  exceeds  the  VPL  specified  in 
the  plan,  the  district  manager  may 
require  the  operator  to  verify  the  plan 
parameters  at  the  higher  production 
level.  For  example,  suppose  the  VPL  is 
10,000  tons  and  all  five  concentration 
measurements  taken  during  MSHA 
sampling  exceed  the  applicable  dust 
standard  on  a  shift  for  which  the 
production  is  12,000  tons.  Then,  if  the 
production  records  indicate  that  the 
operator  has  exceeded  the  VPL  on  more 
than  33  percent  of  all  production  shifts 
during  the  previous  six  months,  that 
evidence  would  demonstrate  that  the 
VPL  specified  in  the  plan  is  no  longer 
valid.  The  district  manager  would  then 
require  the  operator  to  verify  the  plan 
parameters  under  current  operating 
conditions. 

Under  the  proposed  rule,  the  operator 
would  be  required  to  verify  the 
adequacy  of  the  dust  control  parameters 
for  each  MMU  within  45  calendar  days 
after  obtaining  provisional  approval 
from  the  district  manager.  This  should 
be  ample  time  for  an  operator  to 
demonstrate  the  adequacy  of  the  plan 
parameters,  even  when  starting  up  a 
new  MMU,  such  as  a  longwall  panel. 
Should  an  operator  experience  difficulty 
in  establishing  the  desired  VPL  or 
encounter  other  unexpected 
breakdowns  or  unforseen  circumstances 
affecting  the  operational  status  of  a 
MMU  after  obtaining  provisional 
approval,  the  district  manager  may  grailt 


an  operator  an  extension  of  up  to  30 
days  to  complete  verification  sampling. 
Before  receiving  provisional  approval, 
the  operator  may  be  required  to  modify 
the  plan  parameters  if  the  district 
manager  determines  that  the  particular 
parameters  are  inadequate  or  unsuitable 
for  the  ciurent  conditions  in  the  MMU. 
If  provisional  approval  is  not  granted, 
the  operator  may  not  operate  the 
affected  MMU. 

Under  the  proposed  rule,  the 
adequacy  of  all  previously  approved 
dust  control  parameters  would  need  to 
be  verified  by  the  operator  within  12 
months  after  the  final  rule  becomes 
effective.  Before  submitting  these  plan 
parameters  to  the  district  manager  for 
review  and  approval  to  commence 
verification  sampling,  proposed 
paragraph  (b)  would  require  the 
operator  to  provide  additional 
information.  The  additional  information 
is  described  under  revised  §  75.371(f)  of 
this  proposed  rule.  The  operator  will  be 
permitted  to  operate  a  MMU  under  the 
previously  approved  dust  control 
parameters  until  the  amended  plan 
parameters  are  either  provisionally 
approved  or  denied. 

To  minimize  delays  in  the  verification 
process,  MSHA  will  develop  and  issue 
appropriate  compliance  guides  and 
provide  adequate  training  on  the  new 
rule  prior  to  its  implementation.  MSHA 
will  also  be  available  to  provide 
guidance  to  individual  mine  operators 
once  the  rule  becomes  effective.  The 
Agency  intends  to  make  every  effort  to 
ensiue  an  orderly  and  efficient  transfer 
from  the  previous  plan  approval  process 
to  the  new  process  of  validating  the 
adequacy  of  dust  control  parameters  for 
each  MMU  prior  to  implementation. 

Section  70.206    Verification  Sampling; 
Procedures  for  Sampling 

This  proposed  section  establishes  the 
saiApling  procedures  that  each  operator 
would  follow  when  conducting 
verification  sampling.  Described  are  the 
specific  occupations  and  areas  to  be 
monitored  in  a  MMU,  and  the  operation 
and  placement  of  each  sampling  device 
during  sampling.  The  specific  operating 
conditions  under  which  these 
occupations  and  areas  would  be 
sampled  are  discussed  under  §  70.201. 
These  will  be  covered  again  for  the 
benefit  of  the  reader. 

Proposed  paragraph  (a)  would  require 
the  operator  to  sample  specific 
occupations  assigned  to  a  MMU.  These 
occupations  were  selected  because, 
based  on  MSHA  experience  over  the 
past  20  years,  miners  required  to  work 
in  those  occupations  are  likely  to  be 
exposed  Vo  the  greatest  respirable  dust 
concentration  and,  consequently,  "would 


be  at  significant  risk  of  overexposure. 
Therefore,  the  operator  would  be 
required  to  sample  the  environment  of: 
(1)  The  DO  in  accordance  with  proposed 
paragraphs  (d)(1)  through  {d)(10).  which 
are  identical  to  existing  §  70.207(e)(1) 
through  (e)(10);  (2)  the  roof  bolter 
operator(s)  (occupation  codes — 012,  014 
or  046);  (3)  the  longwall  jack  setters 
(occupation  code — 041);  and  (4)  any 
other  occupation  that  the  district 
manager  may  designate  for  sampling 
after  reviewing  the  operator's  plan 
parameters. 

Unless  otherwise  directed  by  the 
district  manager,  when  an  operator 
samples  a  longwall  MMU,  the  DO 
sample  required  by  this  part  would  be 
collected  by  placing  the  sampling 
device  on  the  miner  who  works  nearest 
the  return  air-side  of  the  longwall 
working  face.  Since  1987.  this  work 
location  has  been  assigned  the  060 
occupation  code  by  MSHA  for  sampling 
and  tracking  purposes  in  accordance 
with  existing  §  70.207(e)(7).  Therefore, 
when  sampling  the  060  DO.  the 
sampling  device  would  remain  at  all 
times  with  the  miner  working  nearest 
the  return  air-side  of  the  longwall  face. 
If  individual  miners  rotate  out  of  the  DO 
position  during  sampling,  as  is  the 
commbn  practice  at  some  operations, 
the  sampling  device  must  be  transferred 
to  and  worn  by  the  new  miner  rotated 
into  the  DO  position.  For  example,  if  all 
other  miners  are  working  upwind  of  the 
tailgate-side  longwall  operator,  the 
miner  performing  that  particular  job 
becomes  the  DO  and  wears  the  sampling 
device  since  that  individual  is  working 
nearest  the  return  air-side  of  the 
longwall  face.  However,  if  during  the 
shift  being  sampled  another  miner,  such 
as  the  face  mechanic,  travels  past  the 
tailgate-side  longwall  operator  toward 
the  return  air-side,  the  face  mechanic 
would  then  become  the  DO  and  must 
wear  the  sampling  device  for  the  period 
of  time  that  individual  works  nearest 
the  return  air-side  of  the  longwall  face. 
When  the  face  mechanic  returns 
upwind  of  the  longwall  operator,  the 
sampling  device  must  then  be 
transferred  back  to  the  longwall 
operator,  as  that  individual  will  now  be 
the  miner  working  nearest  the  return 
air-side. 

This  is  compatible  to  sampling  any 
other  DO,  whether  it  is  the  036  DO 
(continuous  miner  operator)  or  the  044 
DO  (tailgate-side  longwall  operator). 
The  sampling  device  must  remain  at  all 
times  in  the  environment  of  the  DO  and 
not  with  the  individual  miner, 
regardless  of  how  many  miners  work  in  • 
that  location  during  the  shift.  Sampling 
the  DO  in  this  manner  preserves  the 
long-stafiding  high-risk  occupation 
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sampling  concept  which  the  Agency, 
adopted  in  1970. 

Under  these  procedures  the  sampling 
device  must  remain  in  the  environment 
of  the  miner  who  works  nearest  the 
return  air-side  of  the  longwall  working 
face.  However,  in  certain  circumstances, 
MSHA  may  not  require  transfer  of  the 
sampling  device  if  the  amount  of  time 
a  particular  miner  spends  inby  or 
downwind  of  the  DO  is  known  to  be 
infrequent  and  of  short  duration,  limited 
to  20  minutes  or  less.  However,  transfer 
of  the  sampling  device  is  required  if  the 
same  miner  travels  inby  the  DO 
routinely  during  the  shift. 

There  are  other  ways  to  reduce  the 
number  of  times  that  a  sampling  device 
needs  to  be  transferred  from  one  miner 
to  another  during  a  shift.  This  depends 
on  the  particular  miniiig  practices  of  the 
operator.  By  fully  utilizing  the 
operational  capabilities  designed  into 
currently-employed  longwall  equipment 
or  altering  the  mining  cycle,  the  need 
for  miners  to  work  routinely  inby  the 
shearer  can  and  should  be  minimized, 
thereby  reducing  the  number  of 
necessary  pump  transfers,  and  the 
potential  for  miners  to  be  overexposed 
to  respirable  dust.  Another  approach 
has  been  used  successfully  at  longwall 
MMUs  employing  a  type  of  water-spray 
system  callfed  "shearer-clearer."  This 
involves  limiting  the  movement  of 
miners  to  a  certain  region  or  distance 
inby  at  the  shearer.  In  some  instances 
this  distance  can  reach  40  feet  inby  if 
samples  indicate  dust  levels  are  similar 
to  the  levels  in  the  environment  of  the 
tailgate-side  shearer  operator 
(Occupation  code  044). 

If  a  properly  designed  shearer-clearer 
system  is  installed  and  maintained,  it  is 
very  effective  in  confining  the  shearer- 
generated  dust  to  the  face  for  some 
distance  downwind  of  the  shearer  and 
prevents  migration  to  the  walkway 
where  miners  are  located.  Therefore, 
miners  who  are  required  to  spend  time 
inby  the  shearer  can  be  protected  from 
exposure  to  excessive  dust  levels  if  their 
work  is  hmited  to  this  particular  area. 
This  area,  however,  is  normally 
established  through  sampUng  on  a 
mine-by-mine  basis.  The  area  can  vary 
depending  on  the  quantities  and 
velocities  of  air  delivered  to  the 
longwall  face,  type  of  cut  sequence, 
water  flow  rates  and  spray  pressiues, 
and  tonnage  produced. 

U  any  of  these  approaches  are  not 
suitable  or  if  the  miner  working  furthest 
downwind  refuses  to  wear  the  sampling 
device  for  any  reason,  the  proposed  rule 
provides  for  ^e  placement  of  the 
sampling  device  in  a  specified  location 
on  thf^retum  side  within  48  inches  of 
th»comer  of  the  longwaU  iace.  which 


MSHA  has  designated  as  the  061  DO. 
Placing  the-sampiing  device  at  this 
location  is  comparable  to  placing  the 
sampling  device  on  the  continuous 
mining  machine  within  36  inches  inby 
the  normal  work  position  of  the 
machine  operator.  It  should  be  noted, 
however,  that  since  dust  concentrations 
at  this  location  are  typically  the  highest, 
no  longwall  MMUs  are  currendy 
submitting  bimonthly  samples  taken  at 
the  061  DO. 

The  proposed  approach,  which 
involves  sampling  the  "high  risk 
occupation,"  currently  referred  to  as  the 
DO,  is  not  new  and  has  been  in  use 
since  inception  of  the  mandated 
sampling  program  in  1970.  This 
sampling  approach  is  designed  to 
monitor  the  mine  atmosphere  with  the 
greatest  concentration  of  respirable  dust 
exposure,  in  the  areas  where  miners  are 
working  during  their  shift,  to  prevent 
excess  exposure  of  miners  to  respirable 
coal  mine  dust.  The  goal  has  never  been 
to  measiu°e  the  exposure  of  an 
individual  miner  for  the  duration  of  a 
shift,  but  rather  to  determine  if  the  mine 
atmosphere  in  the- active  workings  is 
free  of  excessive  concentrations  of 
respirable  dust  in  order  to  protect  each 
minerrequired  to  work  in  that 
environment. 

Based  on  the  various  dust  generating 
sources  and  the  manner  in  which  the 
face  is  ventilated,  the  return  air-side  of 
a  longwall  face  is  the  area  on  a  longwall 
MMU  with  the  greatest  concentration  of 
respirable  dust.  Accordingly,  since 
miners  are  required  to  work  in  this  area, 
operators  are  required  to  maintain  the 
mine  atmosphere  in  this  area  or  location 
in  compliance  with  the  applicable  dust 
standard  on  each  shift.  By  doing  so,  it 
can  be  concluded  that  other  miners  in 
less  risky  occupations  are  protected 
from  excessive  dust  concentrations. 
While  these  measurements  will  not 
show  a  particular  miner's  dust 
exposure,  the  results  will  indicate  if  the 
air  that  miners  are  breathing  is  in 
compliance  with  the  applicable  dust 
standard.  The  objective  of  the  proposed 
sampling  scheme  is  to  control  the 
concentration  of  respirable  dust  in  the 
workplace.  The  method  of  sampling  the 
DO  on  a  longwall  MMU  was  determined 
to  be  reasonable  and  consistent  with  the 
Mine  Act  in  American  Mining  Congress 
V.  Marshall.  671  Fed  12151  (10th  Cir. 
1982).  MSHA  beUeves  that  the  method 
of  sampling  being  proposed  will 
effectively  serve  the  health  protection 
goal  of  achieving  and  maintaining  good 
air  quality  in  eadi  MMU.  Therefore,  the 
long-standing  practice  of  sampling  the 
DO  in  each  longwall  MMU  or  any  other 
DO  would  be  continued  imder  the 
proposed  rule. 


Since  the  objective  is  to  verify  the 
adequacy  of  the  dust  control  parameters 
in  effect  at  a  MMU,  proposed  paragraph 
(b)  would  require  sampling  devices  to 
be  turned  "ON"  when  the  production 
crew  arrives  at  the  MMU  to  be  sampled, 
regardless  if  any  actual  mining  is  taking 
place,  and  not  at  the  portal  as  required 
in  existing  §  70.201(b)  for  bimonthly 
sampling.  The  operator  would  continue 
to  examine  each  sampling  device  at 
least  twice  during  the  sampling  shift  in 
accordance  with  proposed  §  70.203(h)(1) 
and  (2).  Each  sampling  device  would 
remain  operational  during  the  entire 
shift  that  the  production  crew  remains 
in  the  MMU.  regardless  of  the  number 
of  hours  worked.  The  sampling  devices 
would  be  turned  "OFF"  at  the  end  of 
the  shift  as  the  production  crew, 
assigned  to  the  occupation(s)  being 
sampled,  exits  the  MMU  to  travel  back 
to  the  mine  portal. 

Each  operator  would  be  required  to 
use  one  control  filter  for  each  shift  of 
sampling  as  required  by  proposed 
§  70.201(d).  As  explained  earlier,  the 
control  filter  vdll  be  used  to  adjust  the 
weight  gain  obtained  on  each  exposed 
filter  by  subtracting  any  change  in  the 
weight  of  the  control  filter  from  the 
change  in  weight  of  each  exposed  filter. 
Its  use  in  accordance  with  §  70.201(d) 
will  enhance  the  decision-making 
process  involving  the  approval  or  denial 
of  the  dust  control  parameters  by  the 
district  managet. 

To  qualify  as  a  valid  sample  for 
verification  purposes,  the  amoimt  of 
material  produced  by  the  MMU  during 
the  shift  being  sampled  must  equal  or 
exceed  the  VPL  as  required  by  proposed 
§  70.201(e).  If  the  VPL  is  not  achieved, 
the  sample(s)  will  be  voided  by  MSHA. 
However,  any  sample  ^at  exceeds 
either  verification  hmit  or  the 
applicable  dust  standard  by  any  amoimt 
would  be  used  to  determine  the 
equivalent  concentration  for  that 
occupation,  regardless  of  production. 

Proposed  §  70.201(e)  also  requires  the 
operator  to  utilize  only  the  dust  control 
parameters  that  were  provisionally 
approved  by  the  district  manager. 
Recognizing  that  engineering  parameters 
such  as  air  quantity  ^and  velocity  and 
water  pressiire  are  subject  to 
measurement  error  and  caimot  easily  be 
controlled  with  absolute  precision, 
MSHA  would  allow  the  measured  levels 
to  be  up  to  115%  of  the  quantities 
specified  in  the  plan. 

ff  a  measured  level  exceeds  the 
corresponding  quantity  specified  in  the 
plan  by  more  than  15  percent,  the 
operator  would  have  the  option  to  eitber 
(1)  adjust  the  engineering  parameters) 
to  what  is  specified  in  the  plan  before 
beginning  verification  sampling  or  (2) 
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make  no  adjustment  to  the  parameter(s) 
prior  to  verification  sampling.  Under  the 
second  option,  final  approval  of  the 
plan  parameters  would  be  contingent  on 
the  operator  incorporating  in  the  plan 
the  maximum  quantities  of  parameters 
measured  during  verification  sampling. 
If  verification  samples  were  collected  on 
a  shift  when  a  plan  parameter  exceedfed 
115  percent  of  the  quantity  specified  in 
the  plan,  then  (assuming  none  of  the 
verification  samples  exceeded  the 
critical  values)  that  parameter  quantity, 
as  measured,  would  be  incorporated 
into  the  plan  parameters  ultimately 
approved  by  Uie  district  manager. 
If  an  operator  chooses  to  sample 
multiple  shifts,  they  would  not  have  to 
be  consecutive  shifts  as  under  the 
previous  bimonthly  sampling  program. 
The  operator  would  be  required  to 
submit  for  processing  all  samples 
collected  by  the  operator,  regardless  of 
the  operating  conditions  under  which 
verification  sampling  was  conducted. 

The  number  of  shirts  that  the  operator 
would  need  to  sample  to  verify  the 
adequacy  of  the  plan  parameters 
depends  on  two  factors:  First,  the  actual 
operating  conditions  in  effect  during  the 
shift  being  sampled;  and,  second,  the 
individual  sample  results.  As  discussed 
earlier,  for  a  respirable  dust  sample  to 
be  valid  for  verification  purposes,  the 
amount  of  material  produced  by  the 
MMU  must  equal  or  exceed  the  VPL, 
and  the  dust  control  parameters  must  be 
at  levels  not  exceeding  115  percent  of 
the  quantities  specified  in  the  plan. 
Therefore,  the  number  of  shifts  depends 
largely  on  how  quickly  and  consistently 
the  operator  would  be  able  to  achieve 
these  operating  conditions.  The  operator 
may  need  to  sample  several  shifts  before 
the  production  level  on  any  single  shift 
qualifies  for  verification  purposes.  The 
operator  could  verify  the  adequacy  of 
the  plan  parameters  based  on  this  single 
shift— but  only  if  all  sample  results  are 
at  or  below  the  critical  values  listed  in 
Table  70-1  that  correspond  to  the 
number  of  shifts  sampled.  This  would 
demonstrate  the  adequacy  of  the  plan 
parameters  at  a  high  level  of  confidence. 
If  any  of  the  sample  results  exceed  the 
appropriate  critical  value,  then  the 
operator  would  need  to  collect 
verification  samples  taken  on  one  to 
three  additional  shifts,  depending  on 
the  concentrations  measured  on  those 
shifts.  Since  these  additional  shifts 
would  also  need  to  meet  the  production 
criteria,  and  use  only  the  dust  control 
parameters  specified  in  the  plan,  some 
operators  would  need  to  sample  a  total 
of  more  than  four  shifts. 

Assuming  that  the  operator  makes  no 
special  effort  to  meet  the  VPL  during 
verification  sampling,  there  is  a  67- 


percent  probability  that  a  randomly 
selected  production  shift  would  not 
meet  the  VPL.  Consequently,  if  the 
operator  made  no  special  effort  to 
achieve  the  desired  production,  there 
would  be  a  13-percent  chance  the 
operator  would  need  to  sample  more 
than  five  shifts  and  a  1.7-percent  chance 
the  operator  would  have  to  sample  more 
than  10  shifts. s  On  the  other  hand,  again 
assuming  no  special  production  effort, 
there  would  be  a  98-percent  chance  the 
operator  would  need  10  or  fewer  shifts 
and  a  70-percent  chance  that  the 
operator  would  need  to  sample  three  or 
fewer  shifts. '"  This  assumes  that  the 
sample  results  for  each  shift  do  not 
exceed  the  critical  value  corresponding 
to  the  number  of  shifts  sampled.  If  the 
operator  should  make  a  concerted  effort 
to  achieve  the  VPL  on  the  sampled 
shifts  and  meet  the  other  criteria,  then 
sampling  of  fewer  shifts  would  be 
needed  to  verify  the  adequacy  of  the 
dust  control  parameters. 

Section  70.207    Approval  of  Dust 
Control  Parameters  by  District  Manajger; 
Revocation  of  Approval 

This  proposed  section  establishes  the 
criteria  or  "critical  values"  that  the 
district  manager  would  use  to  determine 
whether  the  operator's  dust  control 
parameters  should  be  approved  or 
denied.  These  critical  values,  which 
differ  according  to  the  number  of  shifts 
sampled  by  the  operator,  are  listed  in 
Table  70-1.  Appendix  A  explains  how 
the  critical  values  were  derived.  When 
verification  sample  results  do  not 
exceed  the  applicable  critical  values,  the 
district  manager  can  be  confident  that 
the  dust  control  parameters  in  use 
during  verification  sampling 
successfully  prevented  overexposures  at 
the  sampled  locations. 

The  (hstrict  manager  would  approve 
the  operator's  plan  parameters  wh§n  the 
amount  of  material  produced  is  at  or 
above  the  VPL,  the  parameters  and  other 
measures  in  place  during  verification 
sampling  do  not  exceed  115%  of  the 
quantities  specified  in  the  plan,  and  no 
equivalent  concentration  measurement 
exceeds  the  applicable  critical  values 
corresponding  to  the  ntunber  of  shifts 
sampled. 


Table  70-1  .—Critical  Values  for 
Determining  Compliance  With 
Verification  Limits. 


[The  result  of  each  verification  sample  col- 
lected must  be  less  tfian  or  equal  to  the  ap- 
plicable critical  values.] 


»  Assuming  no  special  production  effort,  the 
probability  of  needing  more  than  n  shifts  to  be 
sampled  before  meeting  the  minimum  production 
level  required  to  verify  the  plan:  P(X>n)=  (.667)°: 
for  example,  the  probability  of  more  than  10  shifts 
being  needed.  P(X>)  10)  =  (.ae/)'"  =  1.7  percent. 

*<>  Assuming  no  special  production  effort,  the 
probability  of  needing  n  or  fewrer  shifts  to  be 
sampled  before  meeting  the  minimum  production 
level  required  to  verify  a  plan:  P(XSn)=l-P(X>n);  for 
example,  the  probability  of  10  or  fewer  shifts  being 
needed.  (H.667)«»)  «  98  percent. 


Numtter  of 

shifts  meeting 

criteria  for 

verification 

sampling 

Critical  value 
for  coal  mine 
dust  ((Tig/m3) 

Critical 

value  for 

quartz  dust 

Oig/m3) 

1  

2 

3 

4  or  more  

1.71 
1.85 
1.93 
2.0 

87 

93 

97 

100 

The  proposed  criteria  would  allow  the 
district  manager  to  base  approvals  on  a 
reasonably  small  number  of  sampled 
shifts,  while  maintaining  a  high" level  of 
confidence  that  approved  dust  control 
parameters  adequately  prevent 
excessive  dust  concentrations  on 
individual  shifts. 

The  following  two  examples  illustrate 
how  the  district  manager  would  apply 
the  proposed  criteria  or  "critical  values" 
to  determine  if  the  operator's  plan 
parameters  for  a  MNfU  should.be 
approved. 

Example  1 :  Suppose  valid  verification 
samples  were  taken  on  two  shifts.  According 
to  Table  70-1 ,  the  district  manager  would 
approve  the  operator's  dust  control 
parameters  if  all  coal  mine  dust  and  quartz 
measurements  obtained  on  the  two  shifls 
were  less  than  1.85  mg/m^  and  93  ng/m', 
respectively.  On  the  other  hand,  if  one  roof 
bolter  sample  indicated  a  quartz 
concentration  of  95  ng/m^,  then  the  district 
manager  would  not  approve  the  operator's 
plan  parameters  based  on  these  two  shifts 
alone.  Instead,  at  least  one  additional  shift  of 
sampling  would  be  needed.  Valid  verification 
samples  from  only  one  additional  shift  would 
be  sufficient  if  none  of  the  coal  mine  dust 
measurements  on  that  shift  exceeded  1.93" 
mg/m^,  and  none  of  the  quartz  measurements 
exceeded  97  ng/m^. 

Example  2:  Suppose  valid  verification     • 
samples  were  taken  on  four  or  more  shifts. 
The  district  manager  would  approve  the 
operator's  plan  parameters  as  proposed  if  no 
measurement  taken  over  those  four  or  more 
shifts  exceeded  2.0  mg/m^  of  coal  mine  dust 
or  100  ng/m^  of  quartz  dust. 

The  district  manager  may  revoke  approval 
of  the  dust  control  provisions  if  either  MSHA 
samples  or  operator  samples  collected  in 
accordance  with  proposed  §  70.215  indicate 
that  miners  are  being  overexposed  to 
respirable  coal  mine  dust. 

Section  70.208    Follow-up  Action 
When  Eithw  Verification  Limit  Is 
Exceeded 

This  proposed  section  would  require 
the  operator  to  take  certain  actions 
when  a  verification  sample  exceeds 
either  the  respirable  coal  mine  dust  or 
quartz  verification  limit.  The  operator    , 
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would  be  required  to  stop  verification 
sampling,  provide  approved  respiratory 
equipment,  identify  the  cause  of  the 
high  dust  concentration,  and  take 
corrective  action  to  prevent  miners  from 
being  overexposed  on  subsequent  shifts. 

When  the  operator  receives 
notification  from  MSHA  that  a 
verification  sample  exceeded  either 
verification  limit,  the  operator  must  stop 
sampling  and  immediately  make 
approved  respiratory  equipment 
available  to  affected  miners  in 
accordance  with  §  70.300.  The  use  of 
respiratory  equipment  should  be 
encouraged  until  the  operator 
determines  the  cause  of  the 
overexposiu-e  and  takes  corrective 
measures.  If  deficiencies  are  identified 
in  the  operator's  dust  control  program, 
appropriate  corrections  must  be  made 
under  proposed  paragraph  (b)  to  lower 
dust  concentrations  in  the  work 
environment  of  the  affected  occupation 
or  location  to  a  level  no  greater  than  the 
applicable  verification  limits. 

MSHA  recognizes  that^  given  the 
rigorous  nature  of  the  verification  test 
conditions,  such  as  requiring  higher 
production  levels  to  be  maintained  and 
the  application  of  stringent  approval 
criteria,  some  failures  will  occur.  If 
some  attempts  prove  to  be  less  them 
successful,  it  would  not  necessarily  be 
due  to  the  lack  of  good  faith  effort  on 
the  part  of  the  operator,  but  could  be 
due  to  the  inability  to  predict  accurately 
the  effectiveness  of  particular  dust 
control  parameters  imder  the  proposed 
test  conditions.  For  example,  assume 
the  VPL  proposed  is  significantly  higher 
than  that  which  has  been  recorded 
during  previous  sampUng  inspections. 
In  this  instance,  it  would  be  difficult  to 
predict  in  advance  that  the  proposed 
dust  control  parameters  would  be 
effective  unless  the  VPL  was  more 
representative  of  the  previous 
production  levels.  Therefore,  MSHA  is 
proposing  not  to  cite  the  operator  when 
samples  exceed  the  verification  limits. 
However,  an  operator  would  be  cited 
under  proposed  paragraph  (b)  of  this 
section  for  failure  to  take  action 
required  to  address  the  cause  of  the' 
excessive  dust  levels  once  notified  of 
the  results  of  verification  sampling.  This 
is  consistent  with  the  Ehist  Advisory 
Committee's  recommendation  that: 

MSHA  should  not  issue  citations  for 
violation  of  the  applicable  dust  standard 
based  on  operator  verification  sampling. 
Operator  inaction  to  protect  miners  where 
dust  values  are  in  excess  of  the  PEL  should 
be  citable  by  MSHA." 

The  operator  would  also  be  required 
under  proposed  paragraph  (c)  to 
document  the  corrective  actions  taken 


and  submit  this  information  to  the 
district  manager  within  five  days  of 
receiving  MSHA  notification  that  on6  or 
both  of  Ae  verification  limits  were 
exceeded.  The  docuanentation  must 
describe  the  specific  corrective 
measures  taken  and  the  manner  that 
these  measures  would  be  used  to 
prevent  overexposures  on  subsequent 
shifts,  including  the  proposed  changes 
in  dust  control  parameters.  The  operator 
would  he  encouraged  to  seek  teclulical 
assistance  fit>m  the  district  manager  to 
help  in  determining  what  additional 
measures  are  reasonably  likely  to  help 
in  meeting  the  verification  limits. 

The  district  manager  would  notify  the 
operator  and  the  representative  of 
miners  if  the  proposed  revisions  to  the 
plan  are  provisionally  approved  and 
whether  the  operator  should  either 
resume  or  initiate  verification  sampling 
in  accordance  with  §  70.206.  The 
district  manager  may  require  the 
operator  to  make  additional  changes  to 
the  plan  parameters  based  on  the  results 
of  verification  sampling  before  the 
operator  begins  the  verification 
sampling  process  over  again.  If  no 
additional  changes  are  required  by  the 
district  manager,  the  operator  would  be 
instructed  to  resume  the  verification 
process  by  continuing  the  sampling 
from  the  point  at  which  it  was  stopped. 

The  district  manager  would  determine 
whether  the  operator  should  either 
resume  verification  sampling  or  start 
plan  verification  anew  on  a  case-by-case 
basis.  MSHA  would  not  necessarily 
require  the  operator  to  revise  the  plan 
parameters  nor  require  the  verification 
process  to  start  over  again  because  a 
valid  sample  ex'ceeded  the  verification 
limit  by  a  small  amount,  such  as  0.05 
mg/m',  unless  the  district  manager  no 
longer  felt  confident  in  the  ability  of  the 
plan  parameters  to  effectively  control 
respirable  dust  under  the  proposed 
operating  conditions.  The  decision  to 
resume  sampling  to  verify  the  adequacy 
of  the  current  plan  parameters  or  start 
over  again  with  totally  revised  plan 
parameters  would  be  based  on  the 
information  the  operator  provides 
regarding  the  cause  of  any  excessive 
dust  concentration  measurements  and 
the  steps  taken  to  prevent  similar 
occurrences  in  the  future.  For  example, 
suppose  the  concentration 
measurements  are  excessive  due  to  a 
deviation  in  the  operator's  established 
operating  procedures.  It  should  be 
possible  for  the  operator  to  prevent  this 
from  occurring  in  the  future  without 
requiring  changes  in  the  dust  control 
parameters.  If  the  district  manager  finds 
this  to  be  the  case,  and  concurs  with  the 
operator's  proposed  action  to  prevent 
similar  occurrences,  the  operator  would 


be  directed  to  resume  verification 
sampling.  However,  if  the  plan 
parameters  are  foupd  to  be  inadequate 
for  the  proposed  operating  conditions 
and  the  operator  was  notified  to  upgrade 
the  parameters,  the  operator  would  be 
instructed  to  start  the  verification 
process  over  again. 

Section  70.209    Use  of  SuppJementary 
Control  Measures;  Types  and 
Conditions  for  Use;  Request  for 
Approval 

This  proposed  section  would  require 
the  operator  to  take  certain  actions 
when  verification  samples  exceed  either 
verification  limit  after  the  operator 
implemented  all  feasible  engineering  or 
environmental  controls.  It  would  permit 
an  operator  to  use  approved  powered 
air-purifying  respirators  (PAPRs), 
administrative  controls,  or  a 
combination  of  both,  after  MSHA  has 
determined  that  further  reduction  of 
dust  levels  cannot  be  reasonably 
achieved  using  accepted  engineering 
controls.  The  decision-making  process 
for  determining  whether  feasible 
engineering  controls  should  be 
augmented  by  supplementary  controls 
(personal  protective  equipment  and/or 
work  practice  controls)  to  maintain  the 
personal  work  environment  of  the 
affected  miners  at  a  safe  exposure  level 
will  consider  the  various  factors 
involved  in  each  specific  situation. 
Some  of  the  factors  to  be  taken  into 
account  incltide:  (1)  The  severity  and 
magnitude  of  the  exposure;  (2)  number 
of  affected  miners,  their  job  location  and 
assignment;  (3)  types  and  location  of 
dust-generation  sources;  (4)  range  of 
effectiveness  and  reUability  of  the 
implemented  engineering  controls;  (5) 
availability,  suitability,  reliability,  and 
cost  of  other  feasible  engineering 
contrc4s;  (6)  operational  conditions  such 
as  the  method  of  mining,  mining  height, 
etc.;  (7)  compliance  history;  (8) 
effectiveness  and  reliabili^  of 
supplementary  control  measures;  (9) 
concerns  of  individual  miners  and  their 
representatives;  and  (10)  ability  to 
measure  and  ensure  the  adequacy  of. 
exposure  control. 

Section  202(h)  of  the  Mine  Act  does 
not  prohibit  the  use  of  PAPRs  and 
administrative  controls  under  the 
specific  circumstances  set  forth  in  the 
proposed  rule.  These  measures  would 
be  used  only  as  supplementary  controls 
and  not  as  a  substitute  or  replacement 
for  engineering  control  measures  in  the 
active  workings.  The  use  of  these 
supplementary  control  measures  under 
the  conditions  of  use  set  forth  in  the 
proposed  rule  will  enhance  the  level  of 
health  protection  for  miners  by 
preventing  overexposures  on  all  shifts. 
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The  combination  of  engineering  and 
supplementary  controls  will  provide 
reliable  and  effective  exposure  control 
when  used  in  accordance  with  the 
aporoved  plan  provisions. 

Consistent  with  the  Mine  Act  and  the 
Dust  Advisory  Committee's 
recommendation,  engineering  controls 
continue  to  be  recognized  as  the 
primary  means  to  control  exposure  to 
respirable  dust  under  this  proposed 
rule.  Therefore,  if  verification  samples 
for  a  MMU  continue  to  exceed  either 
verification  limit  after  implementing  all 
feasible  engineering  controls,  including 
such  measures  as  required  by  the 
district  manager,  the  operator  must 
continue  to  use  these  control  measures 
to  reduce  the  concentration  of  respirable 
dust  as  low  as  possible. 

MSHA  believes  that  it  is  feasible  to 
control  respirable  dust  to  an  acceptable 
level  as  required  by  §  75.370(a)(1)  at 
most  non-longwall  operations  using 
available  engineering  controls. 
Currently,  over  90  percent  of  the 
approximately  720  continuous  miner 
operations  employ  extended  cut 
techniques  and,  therefore,  are  being 
operated  remotely.  As  a  result,  the 
continuous  miner  operator,  the 
occupation  normally  identified  as  the 
DO,  is  no  longer  required  to  work  near 
the  face  area  where  material  is  being 
extracted  and  respirable  dust  generated. 
Likewise,  roof  bolting  machines,  a  major 
generator  of  respirable  quartz  dust  on 
continuous  miner  MMUs,  are  now 
required  to  be  equipped  with  suitable 
drill  dust  controls.  Under  §  72.630  of 
this  title,  drill  dust  must  be  controlled 
by  either  permissible  dust  collectors,  by 
water,  water  with  a  wetting  agent,  by 
ventilation,  or  by  any  other  method 
approved  by  MSHA.  However,  the 
Agency  also  recognizes  that  some  non- 
longwall  MMUs  continue  to  have 
difficulty  maintaining  consistent 
compliance  with  reduced  standards 
even  at  production  levels  that  are 
significantly  lower  than  the  proposed 
VPL  because  of  the  high  quartz  content 
of  the  adjacent  roof  rock,  which  is 
drilled  to  install  roof  bolts,  or  of  the  coal 
seam  being  mined. 

With  regard  to  mining  operations 
employing  the  longwall  mining  method, 
MSHA  recognizes  that  technological 
advances  have  boosted  longwall 
production  to  record  levels.  According^ 
to  MSHA  data,  the  average  production 
reported  by  operators  during  bimonthly 
sampling  of  longwall  MMUs  has 
increased  over  6  fold  between  1980  and 
2002,  from  890  to  5500  tons/shift. 
Unfortunately,  as  discussed  in  section 
III.D.  of  the  preamble,  dust  control 
technology  has  not  kept  pace,  rendering 
available,  acceptable  controls  less 


effective,  which  increases  the  miner's 
risk  of  being  overexposed  on  any  given 
shift.  Given  the  state  of  longwall  dust 
control  technology,  the  engineering 
controls  currently  available  may  not  be 
effective  in  achieving  and  maintaining 
continuous  compliance  at  certain 
locations  along  the  longwall  face  such 
as  do\ynwind  of  the  longwall  operator 
(occupation  code — 044)  at  some  high- 
production  longwall  MMUs.  If  the 
operator  believes  that  all  feasible 
engineering  controls  have  been 
installed,  maintained,  and  operated  as 
specified  in  the  ventilation  plan,  the 
operator  may  submit  a  written  request  to 
MSHA's  Administrator  for  Coal  Mine 
Safety  and  Health,  asking  for 
authorization  to  augment  the 
implemented  engineering  controls  with 
supplementary  controls  to  maintain  the 
personal  work  environment  of  the 
affected  miners  at  a  safe  exposure  level 
and  to  achieve  compliance  with  the 
verification  limits  and  §§  70.100  and 
70.101.  If  such  a  request  is  made,  a  copy 
must  be  provided  to  the  representative 
of  miners  and  posted  on  the  mine 
bulletin  board  in  accordance  with 
proposed  §  70.217(b)(3)  at  the  time  it  is 
submitted  to  MSHA. 

When  the  Administrator  receives  such 
a  request,  guidance  would  be 
immediately  solicited  from  a  panel  of 
experts  specifically  established  to 
address  such  matters.  Members  of  this 
panel  would  have  extensive  knowledge 
in  respirable  dust  control  and  would 
represent  the  following  organizations 
within  MSHA:  Technical  Support, 
Division  of  Health,  the  MSHA  District 
having  jurisdiction  over  the  mine 
making  the  request,  and  another  MSHA 
District.  In  some  cases.  MSHA  may 
solicit  advice  from  NIOSH.  an  Agency 
with  significant  experience  in  dust 
control.  As  part  of  their  deliberations 
and  on  a  case-by-case  basis,  the  expert 
panel  may  visit  the  mine  to  observe 
various  controls  in  operation.  This 
panel  will  also  consider  all  comments 
MSHA  receives  fi-om  the  representative 
of  miners,  as  well  as  individual  miners, 
and  provide  copies  of  these  comments 
to  the  operator  upon  request.  Any 
recommendations  reached  by  this  panel 
would  be  based  on  the  (1)  review  of  all 
the  facts  gathered,  (2)  consideration  of 
the  various  factors  involved  in  each 
specific  situation  as  outlined  above,  (3) 
their  combined  practical  and  technical 
experience  in  dust  control,  and  (4) 
sound  engineering  judgement. 

Recognizing  the  urgency  of  such  a 
request,  the  Administrator  would  either 
approve  or  deny  the  operator's  request 
within  30  calendar  days  or  as  soon  as 
practical  after  receiving  the  request.  If 
approval  is  denied,  the  operator  will  be 


notified  in  writing  of  the  specific 
reasons  for  disapproval.  If  approval  is 
granted,  the  operator  would  be 
permitted  to  use  either  PAPRs  approved 
by  NIOSH  under  42  CFR  84  and  by 
MSHA  under  part  18  of  this  title, 
administrative  controls,  or  a 
combination  of  both,  as  supplementary 
controls  to  protect  those  miners 
assigned  to  occupations  that  continue  to 
exceed  either  verification  limit, 
provided  the  operator  meets  the 
conditions  specified  in  §§  70.210  and 
70.211  or  §§70.213  and  70.214  of  this 
part. 

If  the  affected  occupation  involves  the 
060  occupation,  the  operator  would  also 
be  informed  that  the  DO  would  be 
changed  from  the  060  to  the  044 
occupation,  or  another  occupation 
designated  by  the  district  manager 
depending  on  how  the  particular 
longwall  MMU  is  ventilated.  While  it 
may  be  difficult  to  lower  the  dust  levels 
to  the  applicable  dust  standard  in  the 
environment  of  some  miners  working  on 
the  longwall  face  under  certain 
operating  conditions,  MSHA  believes 
that,  using  available  engineering 
controls,  an  acceptable  work 
environment  can  be  provided  for  the 
tailgate-side  longwall  operator 
(Occupation  code — 044)  and  other 
miners  on  a  continuing  basis.  Therefore, 
unless  demonstrated  otherwise  through 
verification  sampling,  the  operator 
would  be  required  to  maintain  the 
envirorunent  of  the  new  044  DO  at  or 
below  the  verification  limits  or  below 
the  applicable  dust  standard  using 
engineering  controls.  This  should  have 
a  significant  effect  on  the  quality  of  the 
mine  atmosphere  downwind  of  the  044 
DO  where  miners,  wearing  PAPRs  or 
under  administrative  controls,  are 
required  to  work. 

Under  the  proposed  nde.  the  operator 
would  be  permitted  to  continue  to  use 
supplementary  controls  to  reduce  dust 
exposure  of  individual  miners  assigned 
to  specific  occupations  until  such  time 
when  other  feasible  engineering  controls 
become  available  and  are  implemented 
or  until  the  district  manager  revokes  the 
operator's  approval  to  use 
supplementary  controls  for  failure  to 
comply  with  the  requirements  of 
proposed  §  70.211(b)  or  §  70.214(b). 

As  discussed  above,  MSHA  will 
continue  to  require  that  all  feasible 
engineering  controls  be  installed.  While 
the  proposed  rule  provides  for 
expanded  use  of  supplementary 
controls,  such  control  measures  should 
only  be  used  as  an  interim  method  of 
protection  since  their  effectiveness 
remains  sec^dary  to  that  of  engineering 
controls. 
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SeGtion  70.210  Through  70.212 

Use  of  Powered  Air-Purifying 
Respirators  (PAPRs) 

These  sections  would  establish  the 
requirements  for  using  PAPRs  as  a 
supplementary  control  to  maintain  the 
personal  work  environment  of  the 
affected  miners  at  a  safe  exposure  level 
when  MSHA  has  determined  that 
further  reduction  in  respirable  dust 
concentrations  cannot  be  achieved  using 
all  feasible  engineering  or 
envirormiental  controls  or  under  special 
circumstances. 

Section  70.210    Powered  Air-Purifying 
Respirators  (PAPRs);  Requirements  for 
Approval 

If  the  operator  chooses  to  use  PAPRs 
as  a  supplementary  control  measure,  the 
operator  must  submit  a  revision  to  the 
ventilation  plan  to  the  district  manager 
within  five  days  of  receipt  of  MSHA's 
written  approval  in  accordance  with 
proposed  §  70.209(b).  The  proposed 
revision  would  specify  the  feasible 
engineering  controls  that  are  capable  of 
(1)  reducing  the  concentration  of 
respirable  dust  as  low  as  achievable  in 
every  otcupational  envirorunent  where 
a  PAPR  is  required  to  be  worn,  and  (2) 
maintaining  other  occupational 
environments  in  the  MMU  a^  or  below 
the  verification  limits.  The  proposed 
revision  must  reflect  the  engineering 
controls  that  were  in  use  at  the  time  that 
the  determination  was  made  by  MSHA 
to  permit  the  use  of  supplementary 
controls. 

In  addition  to  specifying  all  feasible 
engineering  controls  to  be  used, 
proposed  paragraph  {a)(2)  would  require 
the  operator  to  develop  a  written  PAPR 
protection  program  which  meets  the 
requirements  of  §  72.710  and 
incorporates  the  following  information: 
(1)  The  protection  factor  as  determined 
in  accordance  with  proposed  §  70.2  that 
would  be  assigned  to  the  affected  MMU; 
and  (2)  the  specific  occupation(s),  work 
locations  or  tasks  where  PAPRs  must  be 
worn  by  the  affected  miners.  A  model 
PAPR  protection  program  to  guide  the 
operator  in  developing  a  mine-specific 
program  that  complies  with  the 
requirements  of  this  section  is  described 
in  Appendix  B.  The  district  manager 
may  require  the  operator  to  modify  the 
PAPR  protection  program  before 
granting  provisional  approval  of  the 
proposed  plan  revision. 

Also,  consistent  vrith  the  NIOSH 
Criteria  Dociunent  and  section  101(a)(7) 
of  the  Mine  Act,  proposed  paragraph 
(a)(3)  would  require  the  operator  to  post 
warning  signs  with  the  statement 
"RESPIRATORY  PROTECTION 
REQUIRED  IN  THIS  AREA"  in  locations 


where  PAPRs  must  be  worn.  Since  the 
presence  of  excessive  dust 
concentrations  is  not  readily 
discernible,  MSHA  believe?  that  the  use 
of  warning  signs  is  necessary  to  protect 
miners.  The  posting  of  warning  signs  is 
an  appropriate  vehicle  to  inform  or 
remind  miners,  regardless  of  their 
familiarity  with  the  workplace 
environment,  that  they  are- entering  a 
high  dust  area  where  the  use  of  PAPRs 
is  mandatory.  The  Agency  recognizes 
that  §  75.370(e)  requires  that  operators 
instruct  persons  affected  by  a  revision  to 
the  ventilation  plan  prior  to 
implementation.  Section  75.370(f)(3) 
also  requires  approved  revisions  to  be 
posted  on  the  mine  bulletin  board  for 
the  period  that  the  plan  is  in  effect. 
MSHA  is  soliciting  comments  on 
whether  it  should  require  the  posting  of 
warning  signs  when  PAPRs  must  be 
worn,  or  should  it  be  optional  and  left 
to  the  discretion  of  the  operator. 

Proposed  paragraph  (bj  requires  the 
operator  to  verify,  in  accordance  with 
proposed  §  70.206(b)  through  (e),  the 
adequacy  of  the  revised  plan 
parameters,  incorporating  the  use  of 
PAPRs,  within  30  calendar  days  of 
obteiining  provisional  approval  fi-om  the 
district  manager.  Accordingly,  the 
operator  woiUd  be  required  to  collect 
verification  samples  in  the  environment 
of  (1)  the  occupation(s)  where  PAPRs 
must  be  worn  by  miners  assigned  to 
work  in  those  job  positions,  (2)  the  DO, 
and/or  (3)  other  occupation(s)  that  may 
be  designated  by  the  district  manager. 

Section  70.211    Powered  Air-Purifying 
Respirators  (PAPRs);  Approval  and 
Conditions  for  Continued  Use; 
Revocation  of  Approval 

This  proposed  section  establishes  the 
criteria  that  the  district  manager  would 
use  to  determine  whether  the  operator's 
proposed  plan  revision  incorporating 
the  use  of  PAPRs  should  be  approved. 
As  previously  discussed  under 
proposed  §  70.207,  approval  of  the 
proposed  revision  would  depend  on  the 
results  of  verification  sampling  and  the 
operating  conditions  in  effect  for  each 
sample. 

The  district  manager  would  approve 
the  operator's  revised  plan  when:  (1) 
The  amount  of  material  produced  is  at 
or  above  the  VPL,  the  parameters  and 
other  measures  in  place  diuing 
verification  sampling  do  not  exceed 
115%  of  the  quantities  specified  in  the 
plan,  and  no  equivalent  concentration 
measvuement  exceeds  the  critical  values 
listed  in  Table  70-1  that  correspond  to 
the  number  ol  shifts  sampled;  and  (2) 
the  revision  incorporates  the  dust 
control  parameters  used  diuing 
verification  sampling. 


To  account  for  the  ex|>ected 
workplace  level  of  respiratory 
protection  provided  the  wearer  of  the 
PAPR,  the  equivalent  concentration 
measurement  must  be  adjusted  further 
in  accordance  with  §  70.2.  This  requires 
the  equivalent  concentration  to  be 
divided  by  the  protection  factor  (PF) 
specified  in  the  PAPR  protection 
program  for  the  particular  mechanized 
mining  unit  (MMU).  The  PF  represents 
the  minimum  reduction  in  dust 
concenfration  that  a  respirator  would  be 
expected  to  provide.  In  the  absence  of 
a  direct  measure  of  the  dust 
concentration  inside  the  PAPR  (in  the 
miner's  personal  work  environment) 
while  under  the  conditions  of  the 
workplace,  the  adjusted  equivalent 
concentration  represents  a  surrogate 
measure  of  the  respirable  dust 
concentration  inside  the  PAPR  facepiece 
to  which  the  wearer  is  exposed.  Since 
the  PFs  assigned  io  MMUs  under  this 
proposed  rule  incorporate  a  margin  of 
safety,  the  resulting  equivalent 
concentration  measurement  represents  a 
conservative  estimate  of  the  dust 
concentration  in  the  miner's  breathing 
zone. 

for  example,  assume  that  a  MMU, 
which  was  assigned  a  PF  =  3,  was 
sampled  one  shift  and  the  concentration 
measurement  for  the  saihpled 
occupation  under  a  PAPR  protection 
program  is  3.54  mg/m3  for  respirable 
coal  mine-dust  and  174  jig/m'  for 
respirable  quartz  dust.  Under  the 
definition  of  "equivalent 
concentration,"  these  measurements  are 
divided  by  3,  which  yields  an 
equivalent  concentration  of  1.18  mg/m' 
(3.54  mg/mV3]  for  respirable  coal  mine 
dust  and  58  Hg/m'  (174  ng/mV3l  for 
respirable  quartz  dust  to  which  the 
miner  assigned  to  that  occupation  is 
exposed.  If  no  other  valid  equivalent 
concentration  measurement  obtained  on 
one  shift  exceeds  1.71  mg/m'  or  87  ^g/ 
m^  according  to  Table  70-1,  the  district 
manager  would  approve  the  revised 
plan  incorporating  the  use  of  PAPRs. 

MSHA  believes  that  this  strategy 
provides  far  more  health  protection  to 
miners  than  is  available  under  current 
regulations,  which  only  requires 
operators  to  make  available  approved 
respiratory  equipment  to  miners  when 
exposed  to  excessive  dust 
concentrations.  There  is  no  requirement 
that  miners  actually  wear  the  respirator 
when  issued.  Under  the  proposed  rule, 
not  only  must  PAPRs  be  worn  at  all 
times  but  must  also  conform  to  specific 
requirements  consistent  with  an 
acceptable  respiratory  protection 
program. 

Proposed  paragraph  (b)  establishes  the 
requirements  for  the  continued  use  of 
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PAPRs  as  a  supplementary  control.  To 
continue  to  use  PAPRs  and  operate 
under  the  same  conditions  that  were  in 
effect  during  verification  sampling,  the 
operator  would  be  required  to  comply 
with  the  approved  revised  plan 
parameters  on  each  production  shift,  in 
particular,  the  provisions  of  the  PAPR 
protection  plan.  MSHA  believes  that  the 
effectiveness  of  a  PAPR  is  dependent 
upon  proper  training  and  continued 
maintenance,  which  are  critical 
elements  of  an  acceptable  PAPR 
protection  program.  Necessary 
maintenance  includes  examining  the 
PAPR  for  defects  prior  to  use,  charging 
the  batteries  properly,  and  appropriate 
replacement  of  parts  including,  but  not 
limited  to,  the  filter  elements,  visors, 
batteries,  blowers,  and  face  seals. 

In  addition,  the  operator  would  be 
required  to  ensure  that  no  occupation 
where  PAPRs  must  be  worn  by  the 
miners  required  to  work  in  those 
particular  job  positions,  the  DO  and 
other  occupations  in  the  affected  MMU, 
are  exposed  to  an  equivalent 
concentration  of  respirable  coal  mine 
dust  that  exceeds  the  applicable  dust 
standard. 

Finally,  since  the  use  of  PAPRs  as  a 
supplementary  control  is  not  intended 
to  be  permanent  and  their  use  is  being 
permitted  until  feasible  engineering 
controls  become  available,  proposed 
paragraph  (b)(3)  would  require  the 
operator  to  continue  to  seek  and 
implement  additional  improvements 
when  they  become  available.  To  ensure 
conformance  with  these  requirements, 
MSHA  will  review  the  operator's 
approved  plan  parameters,  including 
the  operator's  compliance  history,  every 
6  months  to  determine  if  the  operator  is 
using  all  feasible  engineering  controls 
and  if  the  plan  parameters  continue  to 
be  suitable  to  the  ciurent  operating 
conditions.  If  MSHA  determines  that 
other  acceptable  controls  have  become 
available  which  would  be  suitable  to  the 
particular  MMU,  MSHA  would  notify 
the  operator  and  the  representative  of 
miners  of  its  findings. 

MSHA  approval  to  use  PAPRs  as  a 
supplementary  control  may  be  revoked 
if  the  operator  failed  to  meet  the 
requirements  of  proposed  paragraphs 
(b)(1),  (2)  and  (3)  of  this  section.  If  the 
operator's  plan  provisions  are  revoked, 
the  operator  would  be  required  to 
submit  a  revision  to  the  plan  parameters 
for  the  affected  MMU  that  would 
include  a  VPL  at  which  compliance 
with  the  applicable  dust  standard  would 
be  achieved. 


Section  70.212  Powered  Air-FHxrifying 
Respirators  (PAPRs);  Conditions  for  Use 
under  Special  Circumstances 

Section  70.212  sets  forth  the  special 
circumstances  under  which  an  operator 
would  be  permitted  to  use,  on  an 
intermittent  basis,  PAPRs  to  protect 
individual  miners  from  excessive  dust 
concentrations  and  for  compliance 
purposes.  Such  use  is  only  permitted 
after  the  plan  parameters  have  been 
verified  without  the  use  of 
supplementary  controls  and  additional 
remedial  actions  will  not  be  practical  or 
feasible  because  of  the  intermittent 
nature  and  diu'ation  of  a  special 
condition. 

Because  of  the  dynamic  nature  of 
mining,  it  is  not  uncommon  for  a  MMU 
to  occasionally  encounter  operating 
conditions  which  directly  impact  the 
ability  of  the  previously  verified  plan 
parameters  to  effectively  control 
respirable  dust.  This  is  especially  true 
when  the  particular  condition 
encountered  varies  from  the  operating 
conditions  under  which  the  adequacy  of 
the  plan  parameters  was  originally 
demonstrated.  It  is  not  because  an 
operator  may  have  failed  to  adequately 
take  such  conditions  into  account  when 
designing  the  plan  parameters,  but 
because  the  proposed  verification 
process  requires  the  adequacy  of  the 
plan  parameters  to  be  demonstrated 
only  under  typical  operating  conditions. 
For  example,  encountering  a  significant 
rock  band  in  the  coal  seam  containing 
a  high  percentage  of  quartz  would  be 
considered  a  unusual  circumstance 
since  its  occurrence  is  not  routine. 
While  this  may  have  occurred  in  the 
past  and  may  occur  again,  the  operator 
cannot  predict  with  certainty  when  this 
condition  might  reocciu.  Because  of  the 
unpredictable  nature  of  such  an 
occurrence,  it  may  not  be  practical  to 
factor  this  into  the  design  of  the  plan 
parameters. 

While  the  Mine  Act  and 
implementing  regulations  intend  for  the 
working  environment  to  be  free  of 
excessive  dust  at  all  times,  MSHA 
recognizes  that  it  may  not  be  practical 
or  feasible  to  implement  additional 
engineering  controls  whenever  these 
unusual  conditions  occur,  especially 
when  they  occur  intermittently  for  a 
brief  period  of  time.  Even  if  the  operator 
makes  a  concerted  effort  to  implement 
additional  engineering  controls,  it  may 
require  an  extended  period  of  tinfte  to 
complete  and  verify  the  effectiveness  of 
the  adjustments,  during  which  time 
some  miners  may  not  be  adequately 
protected  from  excessive  dust. 

Before  MSHA  will  grant  authorization 
to  use  PAPRs  for  compliance  purposes. 


the  operator  must  show  that  the 
particular  condition  or  situation  is 
atypical,  occiu's  only  occasionally,  and 
is  beyond  the  control  of  the  operator. 
Increased  production  levels  which 
exceed  the  VPL  emd  any  other  situations 
which  are  more  routine  and  therefore 
under  the  operator's  control  would  not 
be  characterized  as  unusual  conditions. 
However,  because  of  the  difficulty  in 
maintaining  proper  ventilation  along  a 
longwall  face,  during  start-up,  MSHA 
will  consider  and  encourage  the  use  of 
PAPRs  at  longwall  MMUs  until  the  first 
gob  fall.  The  types  of  evidence  MSHA 
would  consider  when  the  tmusual 
condition  encoimtered  involves  cutting 
rock  occasionally,  would  include 
information  on  quartz  levels,  the 
duration  and  frequency  of  reduced 
standards,  and/or  on  the  reject  rate  for 
a  particular  MMU. 

MSHA  anticipates  questions  regarding 
what  constitutes  special  circumstances 
under  this  proposed  section.  It  is  not 
possible  or  appropriate  to  set  forth  all 
circumstances  which  might  be  covered 
by  this  proposed  rule.  Each  request  will 
be  considered  by  the  district  manager  on 
a  case-by-case  basis.  The  district 
manager  will  rely  on  past  in-mind 
experience  and  the  information 
provided  by  the  operator  in  determining 
whether  the  special  circumstances 
under  which  the  applicant  is  seeking 
authority  to  use  PAPRs,  occurs 
intermittently  and  is  the  best  way  to 
protect  the  affected  miners  during  such 
periods.  The  Agency  specifically  solicits 
comments  on  these  issues,  especially, 
with  regard  to  what  other  special 
circumstances  in  mining  may 
necessitate  the  immediate  use  of  PAPRs. 

Under  proposed  paragraph  (a),  an 
operator  can  file  a  written  request 
seeking  MSHA  approval  to  use  PAPRs 
under  special  circiunstances:  (1)  When 
submitting  a  ventilation  plan  imder 
§  75.370  of  this  title,  (2)  when  required 
to  verify  a  previously  approved 
ventilation  plan  that  was  revised  in 
accordance  with  §  75.370(f),  or  (3)  after 
the  district  manager  approves  the  plan 
parameters  based  on  the  results  of 
operator  verification  samples.  To  the 
extent  possible,  the  operator  must 
submit  a  written  request  prior  to 
encoimtering  special  circumstances  to 
assure  prompt  review,  and  revision  to 
the  ventilation  plan.  A  copy  of  the 
request  must  be  provided  to  the 
representative  of  miners  at  the  time  of 
submittal  and  posted  on  the  mine 
bulletin  board  to  alert  the  miners 
working  in  the  affected  MMU.  The 
district  manager  will  consider  all 
comments  and,  if  requested,  provide 
copies  of  these  comments  to  the 
operator. 


In  addition  to  showing  that  the 
particular  circumstances  necessitating   , 
use  of  PAPRs  occur  occasionally  and  are 
beyond  the  control  of  the  operator, 
proposed  paragraph  (b)  requires  the 
operator  to  revise  the  previously 
approved  plan  provisions  to  incorporate 
the  provisions  proposed  in 
§  70.210(a)(1),  (2)  and  (3). 

Once  approval  is  granted  by  the 
district  manager,  proposed  paragraph 
(c)(1)  through  (3)  sets  out  the 
requirements  for  the  use  of  PAPRs.  The 
operator  will  be  required  to  notify,  in 
writing  or  by  electronic  means,  the 
district  manager  and  the  representative 
of  miners  within  24  houiaof 
determining  that  current  operating 
conditions  necessitate  use  of  PAPRs. 
This  would  enable  MSHA  to  follow-up 
with  an  in-mine  visit  to  verify  the 
operating  conditions  under  which 
PAPRs  are  being  used  and  whether  the 
operator  is  in  full  compliance  with  the 
letter  of  approval  and  with  the 
provisions  of  proposed  §  70.211(b)(1) 
and  (2).  It  is  the  responsibiUty  of  mine 
management  to  ensure  t^t  PAPRs  are 
worn  for  all  required  periods  and  to  see 
that  the  conditions  stipulated  in  the 
plan,  which  are  necessary  to  protect 
miner  health,  are  followed. 

When  PAPRs  are  used  during  MSHA 
compliance  sampling,  the  determination 
of  compliance  with  the  applicable  dust 
standard  will  be  made  in  accordance 
with  proposed  §  70.218(a).  For 
occupations  under  a  PAPR  protection 
program,  compliance  would  be  assiuned 
if  the  equivalent  concentration 
measurement,  as  determined  in 
accordance  with  §  70.2  and  as  discussed 
under  §  70.211,  is  less  than  the  citation 
threshold  value  (CTV)  listed  in  Table 
70-2  that  corresponds  to  the  applicable 
dust  standard  in  effect. 

Unusual  operating  circiunstances  do 
not  normally  last  for  an  extended  period 
of  time.  Therefore,  use  of  PAPRs  for 
compliance  purposes  is  linuted  to  30 
consecutive  days.  The  district  manager 
may  revoke  the  operator's  authority  to 
use  PAPRs  under  special  circumstances 
for  feiluie  to  comply  with  this 
requirement.  If  the  operator  exceeds  this 
time  period  or  if  respirable  dust  samples 
taken  by  either  the  operator  or  MSHA 
indicate  miners  are  being  overexposed, 
the  operator  must  revise  and  verify  the 
adequacy  of  the  proposed  plan 
parameters  under  the  prevaiUng 
operating  conditions.  Comments  are 
specifically  requested  on  this  issue. 

Permitting  the  use  of  PAPRs  to 
supplement  existing  engineering 
controls  to  protect  individual  miners 
under  special  circumstances  as 
proposed  is  consistent  with  the  intent  of 


the  Mine  Act  and  is  in  the  best  interest 
for  miner  health. 

Section  70.213  through  70.214 

Use  of  Administrative  Controls 

These'  sections  would  establish  the 
requirements  for  using  administrative 
controls  as  a  supplementary  control  to 
maintain  the  personal  work 
environment  of  the  affected  miners  at  a 
safe  exposxu*  level  when  MSHA  has 
determined  that  further  reduction  in 
respirable  dust  concentrations  cannot  be 
achieved  using  all  feasible  engineering 
or  enviroimiental  controls. 

Section  70.213    Administrative 
Controls;  Requirements  for  Approval 

If  the  operator  chooses  to  use 
administrative  controls  as  a 
supplementary  control  measure,  this 
proposed  section  would  require  the 
operator  to  submit  a  revision  to  the  plan 
parameters  to  the  district  manager 
within  five  days  of  receipt  of  MSHA's 
written  approval  in  accordance  with 
proposed  §  70.209(b).  The  proposed 
revision  would  specify  the. engineering 
controls  that  are  capable  of  maintaining 
the  environment  of  any  occupation 
under  administrative  controls  and  the 
DO  or  another  occupation  designated  by 
the  district  manager  at  or  below  the 
verification  limits. 

In  addition  to  specifying  all  feasible 
engineering  controls  to  be  used, 
proposed  paragraph  (a)(2)  would  require 
the  operator  to  include  a  detailed 
description  of  each  specific 
administrative  control  to  be 
implemented.  Because  the  effectiveness 
of  administrative  controls  is  based  on 
adherence  to  strict  time  periods,  work 
schedules,  and  or  other  administrative 
controls,  the  revision  must  explain  how 
the  operator  would  verify  compliance 
with  the  prescribed  administrative 
control.  The  district  manager  may 
require  the  operator  to  modify  the 
administrative  controls  before  granting 
provisional  approval  of  the  proposed 
plan  revision  incorporating  the  use  of  ■ 
such  measures  as  a  supplementary 
control. 

Proposed  paragraph  (b)  woidd  require 
the  operator  to  verify,  in  accordance 
with  proposed  §  70.206(b)  through  (e). 
the  adequacy  of  the  revised  plan 
parameters  incorporating  the  use  of 
administrative  controls  v«thin  30 
calendar  days  of  obtaining  provisional 
approval  from  the  district  manager. 
Accordingly,  respirable  dust  samples 
would  be  collected  in  the  enviroimient 
of  (1)  The  occupation(s)  under 
administrative  controls,  (2)  the  DO,  and 
(3)  other  occupationCs}  that  may  be 
designated  by  the  district  manager. 


Section  70.214    Administrative 
Controls;  Approval  and  Conditions  for 
Continued  Use;  Revocation  of  Approval 

This' proposed  section  establishes  the 
criteria  that  the  district  manager  would 
use  to  determine  whether  to  approve  the 
operator's  proposed  revision  to  the  plan 
parameters  incorporating  the  use  of 
administrative  controls  as  a 
supplementary  control.  As  previously 
discussed  under  proposed  §  70.207, 
approval  of  the  proposed  revisions 
would  depend  on  the  results  of 
verification  sampling  and  the  operating 
conditions  in  effect  during  the  time  each 
sample  is  collected.  The  district 
manager  would  approve  the  revisions  if 
(1)  no  valid  equivalent  concentration 
measurement  exceeds  the  critical  values 
listed  in  Table  70-1  that  correspond  to 
the  number  of  shifts  sampled,  and  (2) 
the  revision  incorporates  the  dust 
control  parameters  and  administrative 
controls  that  were  in  effect  during 
verification  sampling.  For  the  district 
manager  to  approve  the  revised  plan 
parameters  for  a  MMU  based  on  only 
one  shift  of  sampling,  no  valid 
concentration  measurement  can  exceed 
1.71  mg/m^  for  respirable  coal  mine 
dust  or  87  ng/m^  for  respirable  quartz. 

Proposed  paragraph  (b)  establishes  the 
requirements  for  the  continued  use  of 
administrative  controls  as  a 
supplementary  control.  To  continue  to  •- 
use  administrative  controls  and  operate 
under  the  same  conditions  that  were  in 
effect  during  verification  sampling,  the 
operator  would  be  required  to  comply 
with  the  approved  revised  plan  on  each 
production  shift,  and  particularly  with 
the  prescribed  administrative  controls. 
Since  miners  must  actively  comply  for 
administrative  controls  to  be  effective  in 
reducing  dust  exposure,  the  operator 
must  train  the  affected  miners  to  follow 
prescribed  administrative  controls  and 
require  their  cooperation  for  them  to  be 
effective. 

In  addition,  the  operator  would  be 
required  to  ensure  that  no  occupation  is 
exposed  to  concentrations  of  respirable 
dust  that  exceed  the  applicable  dust 
standard.  MSHA  will  evaluate  the 
effectiveness  of  the  dust  contrtl 
parameters  and  the  operator's 
performance  in  complying  with  all 
provisions  of  the  approved  plan. 

Since  die  use  of  administrative 
controls  as  a  supplementary  control  is 
not  intended  to  be  permanent  and  their 
use  could  be  permitted  only  until 
feasible  engineering  controls  become 
available,  proposed  paragraph  (b)(3) 
would  require  the  operator  to  continue 
to  seek  and  implement  additional 
improvements  when  they  become 
available.  To  ensure  compliance  with 
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these  requirements,  MSHA  will  review 
the  operator's  approved  plan 
parameters,  including  the  operator's 
compliance  history,  every  6  months  to 
determine  if  the  operator  is  using  all 
feasible  engineering  controls  and  if  the 
plan  parameters  continue  to  be  suitable 
to  the  current  operating  conditions.  If 
the  district  manager  determines  that 
other  controls  have  become  available 
which  would  be  suitable  to  the 
particular  MMU,  the  district  manager 
would  notify  the  operator  and  the 
representative  of  miners  of  such 
findings. 

MSHA  approval  to  use  administrative 
controls  as  a  supplementary  control  may 
be  revoked  if  the  operator  fails  to  meet 
the  requirements  of  proposed 
paragraphs  (b)(1),  (2)  and  (3)  of  this 
section.  If  the  operator's  plan  provisions 
are  revoked,  the  operator  would  be 
required  to  submit  a  revision  to  the  plan 
parameters  for  the  affected  MMU  that 
would  include  a  VPL  at  which 
compliance  with  the  applicable  dust 
standard  would  be  achieved. 

Section  70.215    Quarterly  Evaluation  of 
Approved  Plan  Parameters 

Because  conditions  in  an 
underground  mine  are  constantly 
changing,  the  effectiveness  of  previously 
approved  dust  control  parameters  for  a 
particular  MMU  may  change. 
Consequently,  plan  parameters  may 
later  be  inadequate  in  preventing 
overexposures  on  individual  shifts  and 
adjustments  may  be  necessary  to 
continually  comply  with  the  applicable 
dust  standard.  Therefore,  in  addition  to 
ensuring  compliance  with  the  plan 
parameters  under  existing  §  75.362(a)(2), 
the  operator  also  has  the  responsibility 
to  ensure  that  the  plan  parameters 
continue  to  be  effective  in  controlling 
respirable  dust  as  required  by 
§  75.370(a),  and  to  upgrade  the  plan 
parameters  when  deemed  appropriate. 
This  is  necessary  to  prevent 
overexposures  on  individual  shifts  and, 
in  the  long  run,  the  occurrence  of  coal 
workers'  pneimioconiosis  and  silicosis 
in  miners. 

The  importance  of  assessing  the 
continued  adequacy  of  plan  parameters 
and  the  role  of  operators  in  that  process 
was  recognized  by  the  Dust  Advisory 
Committee: 

MSHA  should  develop  specific 
pterformance  requirements  for  operator 
sampling  relative  to  documentation  of 
continued  adequacy  of  the  plan  parameters. 
(MSHA,  19f)6) 

To  accomplish  this,  proposed  §  70.215. 
would  require  an  operator  to  implement 
a  3-month  interval  (quarterly)  sampling 
program  at  MMUs  wherp  the  continued 


adequacy  of  the  approved  plan 
parameters  is  in  question  and  miners  are 
at  risk  of  being  overexposed  as  indicated 
by  MSHA-collected  respirable  dust 
samples  used  to  audit  operator 
compliance  with  applicable  standards. 
Therefore,  rather  than  require  all 
operators  to  sample  quarterly,  the 
quarterly  monitoring  requirement  is 
triggered  when  airborne  dust 
concentrations,  as  measured  under 
MSHA's  sampling  program,  exceed  the 
applicable  dust  standard.  This  risk- 
based  approach  is  more  performance- 
oriented  and  minimizes  unnecessary 
sampling.  The  purpose  of  operator 
quarterly  sampling  would  be  to  monitor 
the  adequacy  and  suitability  of  the 
approved  dust  control  parameters  under 
prevailing  conditions. 

Since  operators  have  the 
responsibility  for  providing  a  workplace 
that  is  free  of  excessive  dust,  all 
operators  are  encouraged  to  design  and 
implement  a  monitoring  program 
suitable  to  their  specific  mine  to  ensure 
that  the  applicable  dust  standard  is  not 
exceeded.  MSHA  believes  that  operators 
have  a  number  of  incentives  to  monitor 
the  quality  of  the  air  in  each  MMU  on 
a  regular  basis  to  ensure  they  can  (1) 
assess  the  effectiveness  of  their  dust 
control  parameters  or  need  for 
adjustments  to  continually  comply  with 
the  applicable  dust  standard  and  (2) 
avoid  citations  and  penalties  during 
MSHA  sampling  inspections. 

Under  the  proposed  rule,  the 
sampling  process  would  begin  with  the 
determination  by  the  district  manager  of 
the  particular  MMUs  which  would  be 
regularly  sampled  at  the  mine.  In 
determining  which  MMUs  at  a  mine 
should  be  sampled  periodically,  the 
district  manager  would,  under  the 
proposed  rule,  first  review  the  results  of 
respirable  dust  samples  after  each 
sampling  inspection  of  a  MMU.  If  a 
valid  equivalent  concentration 
measurement  for  any  occupation 
exceeds  the  applicable  dust  standard  by  , 
at  least  0.1  mg/m^-  quarterly  sampling 
would  be  required. 

The  proposal  also  provides  for  the 
suspension  of  quarterly  sampling  when 
all  respirable  dust  samples  submitted  by 
the  operator  in  accordance  with  this 
section,  together  with  samples  taken  by 
MSHA  during  at  least  four  consecutive 
quarters,  demonstrated  continuing 
compliance  with  the  applicable  dust 
standard.  To  ensure  that  the  proper 
MMUs  are  exempted  from  quarterly 
sampling  when  miners  are  no  longer  at 
risk  of  being  overexposed,  each 
operator-  and  MSHA-collected  sample 
must  be  at  or  below  the  applicable  dust 
standard. 


Under  paragraph  (a),  the  operator 
would  begin  quarterly  sampling  during 
the  next  full  3-month  period  following 
MSHA  notification  of  the  designation  of 
a  MMU  for  sampling.  The  proposed  rule 
provides  a  schedule  for  quarterly 
sampling.  For  example,  during  the 
period  January  1  through  March  31, 
operators  would  be  required  to  sample 
each  designated  MMU  in  producing 
status.  When  there  is  a  change  in  the 
operational  status  of  the  particular 
MMU  that  affects  operator  monitoring, 
proposed  §  70.219(a)  requires  the 
operator  to  report  such  status  change  to 
the  district  manager.  Suppose,  for 
example,  a  MMU  has  been  in 
nonproducing  status  for  75  calendar 
days  during  the  current  quarterly 
sampling  period,  the  operator  would 
still  be  expected  to  satisfy  the  sampling 
requirements  because  there  would  be 
sufficient  time  remaining  in  the  current 
period  to  sample  the  required  one  shift. 
Failure  to  submit  the  required  number 
of  \talid  respirable  dust  samples  within 
a  given  quarterly  period  would 
constitute  a  violation  of  this  provision. 
Operators  would  be  encouraged  to 
conduct  the  required  sampling  at  the 
beginning  of  each  quarterly  sampling 
period.  All  samples  submitted  by  the 
operator  would  be  processed  by  MSHA. 

To  provide  consistency  and 
uniformity  among  operator-collected 
samples  for  purposes  of  monitoring  plan 
effectiveness,  the  proposed  monitoring 
program  would  require  the  operator  to 
sample  selected  occupations  in 
accordance  with  proposed  §  70.206(b), 
(d)  and  (e)  for  one  shift.  Also,  since  the 
objective  of  quarterly  sampling  is  to 
evaluate  the  continued  adequacy  of  the 
approved  plan  parameters  under  the 
prevailing  conditions,  each  sample  must 
be  collected  under  the  operating 
conditions  specified  in  proposed 
§  70.201(e)  which  specifies  that  the 
amount  of  material  produced  must 
equal  or  exceed  the  VPL,  unless 
sampling  in  accordance  with  proposed 
§  70.220(d).  Only  the  dust  control 
parameters  listed  in  the  approved  ' 
ventilation  plan,  at  levels  not  exceeding 
115  percent  of  the  specified  quantities, 
are  to  be  in  place  during  sampling.  As 
in  verification  sampling,  if  the  operator 
fails  to  attain  the  VPL  on  the  shift 
sampled,  all  samples  for  that  shift  will 
be  voided  by  MSHA.  However,  if  any 
sample,  regardless  of  production,  is 
found  to  exceed  the  applicable  dust 
standard  by  any  amount,  it  would  be 
used  by  MSHA  to  determine  the 
equivalent  concentration  for  that 
occupation.  Also,  if  the  MMU  being 
sampled  is  authorized  to  use  PAPRs 
under  special  circiunstances  (proposed 
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§  70.212)  and  those  circumstances 
prevent  the  MMU  from  achieving  the 
VPL,  all  samples  for  that  shift  Would  be 
used  to  determine  the  equivalent 
concentration  for  the  affected 
occupations. 

Since  these  samples  are  for  evaluation 
purposes,  the  operator  would  not  be 
required  to  use  a  control  filter  in 
accordance  with  proposed  §  70.201(d). 
The  district  manager  may  require  the 
operator  to  reverify  the  adequacy  of  the 
plan  parameters  for  a  particular  MMU 
based  on  these  results  and  other 
compliance  data  if  the  data  indicates 
that  the  parameters  are  no  longer 
effective  in  maintaining  compliance.  If, 
on  the  other  hand,  the  operator  or 
MSHA  is  prevented  from  confirming  the 
suitability  of  the  approved  dust  control 
parameters  to  the  current  operating 
conditions  because  of  repeated 
submission  of  invalid  samples, 
reverification  of  the  plan  parameters 
would  be  required  by  the  district 
manager. 

Unaer  proposed  paragraph  (c),  when 
a  valid  equivalent  concentration 
measurement  exceeds  the  applicable 
dust  standard  by  at  least  0.1  mg/m^,  the 
operator  must  make  approved 
respirators  available  to  the  affected 
miners  in  accordance  with  §  70.300, 
unless  the  occupations  are  luider  a 
PAPR  protection  program.  The  operator 
must  determine  the  cause  and  correct 
the  identified  deficiency  to  reduce  the 
concentration  of  respirable  dust  to 
within  the  applicable  dust  standard  and 
avoid  future  overexposiues.  This 
requires  the  operator  to  review  the  dust 
control  parameters  and  to  determine 
what  factors  may  have  contributed  to 
the  overexposiues.  As  discussed 
elsewhere  in  the  preamble,  if  the 
sampled  occupation  is  under 'an 
approved  PAPR  program,  each  valid 
concentration  measurement  would  be 
adjusted  in  accordance  with  §  70.2.  The 
equivalent  concentration  would  be 
compared  to  the  applicable  dust 
standard.  For  example,  assume  the 
reported  equivalent  concentration  of  a 
sample  is  2.56  mg/m'  and  the  MMU  is 
assigned  a  protection  factor  of  4.  Then 
the  equivalent  concentration 
measurement,  adjusted  for  the  use  of  a 
PAPR,  is  0.64  mg/m3  [2.56  mg/mV4  = 
0.64  mg/m^]. 

Additionally,  since  the  presence  of 
excessive  dust  poses  a  significant  health 
hazard  to  miners,  proposed  paragraph 
(c)(3)  would  require  excessive  dust 
conditions  to  be  recorded  in  the  same 
manner,  but  with  some  exceptions,  as 
the  hazards  recorded  imder  §  75.363(b) 
of  this  title.  The  record  would  include: 
(1)  The  date  the  siample  was  taken;  (2) 
the  locatibn  in  mine  iiid  the  occtipdtron 


where  the  excessive  dust  condition 
occiured;  (3)  the  equivalent 
concentration  measurement  of  each 
sample  collected;  (4)  the  specific  action 
taken  to  reduce  the  concentration  of 
respirable  dust  to  within  the  applicable 
dust  standard.  MSHA  will  be  providing 
the  operator  with  a  respirable  dust 
sample  data  report  that  contains  much 
of  the  same  information  required  under 
this  paragraph.  In  order  to  reduce  the 
operator's  paperwork  burden,  the 
MSHA  respirable  dust  sample  data 
report  could  serve  as  this  record, 
provided  the  operator  includes  the 
specific  corrective  action  taken,  certifies 
its  accuracy  and  completeness,  and 
retains  the  record  for  at  least  12  months 
at  a  surface  location  as  required  by 
§  75.363(c)  and  (d).  The  dust  record 
does  not  need  to  be  countersigned, 
provided  that  the  mine  official 
certifying  the  record  is  aware  of  the 
monitoring  results  and  directed  or 
supervised  the  implementation  of  the 
corrective  actions.  These  records 
provide  notice  to  mine  management  that 
excessive  dust  conditions  are  reciuring, 
the  locations  in  the  mine,  and  the 
effectiveness  of  the  various  corrective 
actions.  For  example,  if  an  excessive 
dust  condition  occurs  repeatedly  and 
the  same  corrective  action  is  taken,  the 
corrective  action  may  not  be  effective. 
Posting  the  record  on  the  mine  bulletin 
board  will  alert  all  affected  miners  of 
the  particular  dust  hazards  to  which 
they  have  been  exposed  and  the  specific 
corrective  action(s)  being  taken  by  the 
operator  to  reduce  the  dust 
concentration  in  the  work  environment 
to  within  the  applicable  dust  standard 
to  prevent  similar  occurrences  in  the 
future.  The  requirement  to  inform 
miners  is  necessary  to  assure  miners 
that  the  operator  is  making  efforts  to 
provide  a  safe  and  healthful  work 
environmerrf.  This  is  a  new  requirement 
and  the  Agency  solicits  comments  on 
the  proposed  approach  to  require  that 
excessive  dust  conditions  and  the 
corrective  action  taken  be  recorded, 
certified  and  retained  as  ciurently 
required  for  other  hazards  imder 
§75.363. 

If  the  results  of  quarterly  sampling 
indicate  that  the  approved  plan 
parameters  are  no  longer  adequate  to 
control  respirable  dust  under  the 
prevailing  operating  conditions,  the 
operator  must  revise  the  plan 
parameters  and  submit  the  proposed 
revision  to  the  district  manager  for 
review  and  approval.  For  example,  if 
any  valid  equivalent  concentration 
measurement  meets  or  exceeds  the 
citation  threshold  value  (CTV)  listed  in 
Table  70-2  that  corresponds  to  the  " 


applicable  dust  standard  in  effect,  the 
plan  parameters  would  need  to  be 
upgraded  and  verified  under  current 
conditions.  Because  the  results  indicate 
that  miners  are  being  overexposed, 
MSHA  will  conduct  follow-up  sampling 
whenever  an  operator's  queuterly 
sample  meette  or  exceeds  the  CTV  and 
the  plan  parameters  are  not  revised  by 
the  operator. 

Under  proposed  paragraph  (e),  the 
results  of  operator  quarterly  sampling 
will  not  be  used  to  determine 
compliance  with  the  applicable  dust 
standard.  If  any  sample  result  exceeds 
the  CTV,  the  operator  would  not  be 
cited  for  a  violation  as  would  be  the    -, 
case  if  MSHA  sampled.  The  operator 
would,  howeyer,  be  required  to  take 
corrective  action.  Failure  to  take  such 
action  to  reduce  the  respirable  dust 
concentration  within  the  applicable 
dust  standard  wouH  be  citable  under 
this  section. 

MSHA  requests  comments  on  the 
appropriateness  of  the  criteria  used  to 
trigger  operator  monitoring  of  plan 
effectiveness  and  proposed  fiequency, 
especially  with  regard  to  the  3-month 
interval,  that  maximize  the  protection  of 
miners'  health.  Also,  whether  a  more 
performance-oriented  requirement 
should  be  imposed  on  operators, 
requiring  them  to  monitor  at  the 
fi^juency  needed  to  assure,  with 
reasonable  accuracy ,.the  continued 
adequacy  of  the  approved  plan 
parameters  in  preventing  overexposures 
on  individual  shifts. 

Section  70.216    Respirable  Dust 
Samples;  Transmission  by  Operator 

MSHA  is  proposing  no  substantive 
changes  to  existing  §  70.210,  except  for 
removing  reference  to  §  70.202  (Certified 
person;  sampling)  from  existing 
paragraph  (c)  to  eliminate  repetition 
since  revised  §  70.201  specifies  that  all 
sampling  required  under  this  part  must 
be  conducted  by  a  certified  person,  and 
redesignating  it  as  §  70.216.  Existing 
paragraph  §  70.210(e)  would  be  removed 
since  all  samples  submitted  by  the 
operator  under  this  part  would  be 
processed  by  MSHA.  The  proposed  rule, 
like  the  existing  rule,  requires  all 
respirable  dust  samples  collected  jn 
accordance  with  this  part  to  be 
transmitted  to  MSHA  within  24  hours  , 
after  the  end  of  the  sampling  shift  in 
containers  provided  by  the 
manufacturer  of  the  filter  cassette.  The 
need  to  verify  the  adequacy  of  the  dust 
control  parameters  for  a  particular  MMU 
in  the  shortest  possible  time  requires 
that  samples  be  promptly  transmitted  to 
MSHA  for  analysis. 

Each  sample  transmitted  by  the 
operator'hiiistbe  accbmpanied  by  a 
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properly  completed  dust  data  card.  All 
dust  data  cards  submitted  must  be 
signed  by  a  person  certified  to  collect 
samples  and  must  include  that  person's 
certification  number.  By  signing  the 
card,  that  person  certifies  that  the 
sample  was  collected  in  accordance 
with  the  requirements  of  this  part. 

To  maintain  program  integrity,  all 
samples  collected  by  an  operator  would 
be  considered  by  this  proposed  rule  to 
hilfill  the  sampling  requirements  of  this 
part.  Samples  to  be  used  by  operators 
for  other  purposes  would  have  to  be 
identified  in  writing  or  by  electronic 
mail  to  the  district  manager,  by  each  ~ 
filter  cassette  identification  number, 
prior  to  their  intended  use. 

Operators  that  use  PCDMs  under 
proposed  §  70.220  are  exempt  from  the 
requirements  of  this  section,  except 
when  transmitting  samples  for  quartz 
analysis  required  by  jSroposed 
§  70.220(c). 

Information  To  Be  Posted  on  the  Mine 
Bulletin  Board 

Section  70.217  Respirable  Dust 
Samples;  Report  to  Operator;  and 
Posting 

Under  the  proposed  rule,  existing 
§  70.210  would  be  revised  and 
redesignated  as  §  70.217.  It  specifies  the 
type  of  sampling  and  other  related 
information  the  operator  would  post  on 
the  mine  bulletin  board.  The  proposed 
posting  requirements  are  intended  to 
serve  in  the  best  interest  of  miners 
without  being  overly  burdensome  to 
operators.  The  continuation  of  posting 
requirements  is  intended  to  promote 
miner  awareness  of  process  of  verifying 
the  adequacy  of  the  dust  control 
parameters  for  each  MMU  specified  in 
the  mine  ventilation  plan  and  of  the 
respirable  dust  conditions  in  the  mine. 
This  is  consistent  with  the  statutory 
intent  that/miners  play  a  role  in 
preventing  unhealthy  conditions  and 
practices  where  they  work.  This 
approach  is  consistent  with  the 
recommendations  of  the  Dust  Advisory 
Committee  regarding  miner 
participation  in  the  sampling  process. 

Paragraph  (a)(1)  through  (6)  of  the 
proposed  rule  retains  the  existing 
requirement  regarding  the  types  of  data 
MSHA  would  report  on  samples 
submitted  by  the  operator.  The  results  of 
all  MSHA  sampling  would  be  reported 
to  the  operator.  The  data  report  would 
include  the  identification  of  the  MMIJ 
or  DA  in  the  mine  where  each  sample 
was  collected;  the  equivalent 
concentration  of  respirable  dust  for  each 
valid  sample;  the  occupation  code, 
where  applicable;  and  the  reason  for 
voiding  any  sample.  In  addition  to 


providing  data  on  individual  samples, 
the  Agency  would  also  furnish 
information  on  the  dust  control 
parameters  that  were  in  effect  during 
MSHA  sampling  by  providing  a  copy  of 
completed  MSHA  Form  2000-86 
(Revised),  Respirable  Dust  Sampling 
and  Monitoring  Data. 

Paragraph  (b)(1)  of  the  proposed  rule 
retains  the  existing  requirement  that  the 
operator  post  on  the  mine  bulletin  board 
the  respirable  dust  sample  data  report 
provided  by  MSHA.  The  operator  must 
post  the  end-of-shift  exposure 
information  if  using  a  PCDM  in 
accordance  with  §  70.220.  The  results  of 
all  respirable  dust  samples  collected  by 
federal  mine  personnel  that  MSHA 
would  provide  under  revised  paragraph 
(a)  must  be  posted.  Additionally,  the 
operator  would  post  a  copy  of  MSHA 
Form  2000-86  for  each  MMU  sampled 
by  federal  mine  personnel.  This 
requirement  would  ensure  that  miners 
and  their  representative(s)  are  provided 
information  concerning  the  quality  of 
the  mine  air  where  they  work  and  the 
dust  control  parameters  luider  which 
MSHA  sampling  was  conducted. 

MSHA  recognizes  the  importance  of 
input  from  the  miners  and  their 
representatives  in  the  plan  approval 
process.  To  assure  miners  understand 
the  verification  process,  proposed 
paragraph  (b)(3)  would  require  the 
posting  of  all  written  notifications 
received  from  the  district  manager 
pertaining  to  verifying  the  adequacy  of 
the  dust  control  parameters  under  this 
part.  This  includes  all  correspondence 
submitted  in  accordance  with  proposed 
§§  70.209  and  70.212.  The  district 
manager  would  be  available  to  discuss 
with  the  representative  of  miners  as 
well  as  individual  miners  all  aspects  of 
the  plan  parameter  verification  process. 

Proposed  paragraph  (c)  specifies  the 
length  of  time  the  information  provided 
under  paragraph  (b)  would  be  posted  on 
the  mine  bulletin  board.  Results  of 
operator  verification  sampling  and  all 
written  notifications  received  from  the 
district  manager  that  pertain  to  the  plan 
verification  procedures  could  be 
removed  immediately  following 
notification  of  approval  of  the  plan 
parcuneters  for  a  particular  MMU. 
Correspondence  required  under 
proposed  §  70.212(c)(1)  regarding  the 
occurrence  of  special  circumstances 
requiring  the  use  of  PAPRs  must  remain 
posted  fop  the  period  of  time  that  PAPRs 
are  in  use.  The  respirable  dust  sample 
data  report  provided  by  MSHA  on 
operator  sampling  in  accordance  with 
proposed  §  70.215  and  MSHA  sampling 
results,  including  the  information 
specified  in  proposed  paragraph  (bM2} 
of  this  section,  must  be  posted  for  at 


least  31  calendar  days  following  receipt. 
If  using  a  PCDM,  the  end-of-shift 
exposure  data  along  with  the 
information  specified  in  paragraph 
(b)(2)  must  be  posted  for  at  least  7 
calendar  days  following  the  end  of  the 
sampling  sUft. 

Section  70.218    Violation  of  Respirable 
Dust  Standard;  Issuance  of  Citation; 
Action  Required  by  Operator;  and 
Termination  of  Citation 

Proposed  §  70.218  addresses  the 
circumstances  under  which  MSHA 
would  issue  a  citation  for  excessive  dust 
and  establishes  the  specific  actions  that 
an  operator  would  be  required  to  take 
within  the  time  for  abatement  fixed  in 
the  notice.  It  also  sets  forth  the 
conditions  under  which  MSHA  would 
terminate  such  citations. 

Under  proposed  paragraph  (a),  the 
operator  would  be  cited  for  a  violation 
of  either  §  70.100(a)  and  (b),  or  §  70.101 
when  a  valid  equivalent  concentration 
measurement  for  any  occupation 
sampled  by  MSHA  exceeds  the  citation 
threshold  value  (CTV)  listed  in  Table 
70-2  that  corresponds  to  the  applicable 
dust  standard  in  effect.  As  discussed  in 
section  III.  A.4.  of  the  preamble,  these 
measurements  will  be  based  on  single- 
shift  samples  collected  with  approved 
sampling  devices  that  will  be  operated 
portal-to-portal.  The  devices  will  remain 
operational,  during  the  entire  shift  or  for 
8  hoiu-s,  whichever  time  is  less,  as  has 
been  the  long-standing  practice. 

The  CTVs  and  an  explanation  of  how 
they  were  derived  was  originally 
published  in  Federal  Register  notice  of 
February  3,  1998  (63  FR  5687),  entitled 
"Coal  Mine  Respirable  Dust  Standard 
Noncompliance  Determinations."  As 
explained  in  that  notice  and  in 
Appendix  C  of  the  current  notice  of 
proposed  rulemaking,  each  CTV  was 
calculated  so  that  citationi  would  be 
issued  only  when  a  single-shift 
measurement  demonstrates 
noncompliance  at  least  at  a  95  percent 
confidence  level.  Under  this  proposed 
rule,  MSHA  would  issue  no  more  than 
one  citation  based  on  the  result  of  single 
shift  samples  from  the  same  MMU, 
unless  separate  citations  are  warranted 
for  occupations  exposed  to  different 
dust-generating  sources.  The  following 
examples  illustrate  how  MSHA  would 
apply  the  CTVs  to  make  noncompliance 
determinations.  Suppose  that  a 
measurement  of  2.41  mg/m^  is  obtained 
for  the  DO,  and  measurements  of  2.34, 
1.54,  2.00,  and  1.56  mg/m-^,  are  obtained 
for  four  other  occupations  exposed  to 
the  same  dust-generating  source  as  the 
DO  during  a  single  shift  on  a  MMU 
required  {o  comply  with  an  applicable  >i 
dust  standard  of  2.0  mg/m^.  Bec^u9e  at. . 
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least  one  measurement  exceeds  the  2.33- 
mg/m^,  CTV  (the  citation  value  for  a  2.0- 
mg/m'  standard),  a  citation  would  be 
issued  for  exceeding  the  applicable  dust 
standard  on  the  shift  sampled.  Even 
though  two  individual  measurements 
(2.41  and  2.34  mg/m^)  exceeded  the 
CTV,  one  of  which  is  the  DO,  only  one 
citation  would  be  issued.  The  DO  would 
be  identified  in  the  narrative  of  the 
citation  as  the  affected  working 
environment,  because  all  occupations 
were  exposed  to  the  same  dust- 
generating  source.  Since  MSHA  would 
assume  responsibility  for  all  compliance 
sampling  under  this  proposed  rule, 
these  five  occupations  would  be 
resampled  by  federal  mine  personnel 
during  abatement  sampling  to  verify 
that  the  condition  causing  the  excessive 
dust  levels  has  been  corrected  if  the 
district  manager  concluded  that  a 
revised  plan  was  not  necessary. 

Suppose  that  in  the  previous  example 
the  2.34-mg/m'  measurement  was 
obtained  for  a  roof  bolter,  and  the  MMU 
was  being  ventilated  using  a  double- 
split  ventilation  system.  This  means  that 
the  roof  bolter,  working  on  a  separate 
split  of  air  from  that  of  the  continuous 
miner,  is  exposed  to  a  different  dust 
generating  source  than  the  DO. 
Therefore,  the  roof  bolter  may  not  be 
adequately  protected  by  dust  controls 
implemented  for  the  DO.  Consequently, 
two  citations  would  be  issued.  Since 
MSHA  samples  would  be  used,  all  dust 
control  parameters  and  mining  activity 
would  be  documented  on  MSHA  Form 
2000-86.  This  information  would  be 
reviewed  by  MSHA  along  with  the 
sample  results  to  determine  if  the  dust 
control  parameters  specified  in  the 
approved  ventilation  plan  would  need 
to  be  upgraded. 

MSHA  believes  that,  because  of  the 
large  "margin  of  error"  separating  each 
CTV  from  the  corresponding  applicable 
dust  standard,  use  of  the  CTV  table 
would  provide  ample  protection  against 
erroneous  citations,  a  concern  raised  by 
previous  conunenters.  This  matter  was 
hilly  explored  in  the  analysis  published 
in  Appendix  C  of  the  February  3, 1998 
notice  (63  FR  5703-5709).  That  analysis 
showed  that  for  exceptionally  well- 
controlled  environments,  the  probability 
that  any  given  citation  is  erroneous  will 
be  substantially  less  than  5  percent.  The 
analysis  also  showed  that  this 
probability  is  even  smaller  in 
environments  that  are  not  well 
controlled.  Therefore,  any  citation 
issued  vmder  this  proposed  rule  in 
accordance  with  the  CTV  table  would  be 
much  more  likely  the  residt  of  excessive 
dust  concentration  rather  than 
measurement  error.  With  regard  to  the  ■ 
risk  of  erroneous  failtires  to  cite,  MSHA 


concluded  that  "the  probability  of 
erroneously  failing  to  cite  a  case  of 
noncompliance  at  a  given  sampling 
location  is  less  than  50  percent  when 
the  applicable  dust  standard  is  exceeded 
on  a  significant  proportion  of  shifts  at 
that  location"  (63  FR  5709). 

Fiulhermore,  noncompfiance 
determinations  based  on  the  results  of 
single-shift  samples  would  reduce  the 
chances  for  failure  to  cite  cases  of 
noncompliance.  According  to  the 
inspector  sampling  inspections  of 
MMUs  conducted  between  Augtist  and 
December  2001,  only  14  MMUs  were 
found  to  be  in  violation  of  the 
applicable  dust  standard.  These  MMUs 
were  cited  under  the  more  recent 
enforcement  policy  of  averaging 
measiu«ments  taken  over  multiple 
shifts,  compared  to  260  MMUs  that 
would  have  been  citable  using  single- 
shift  measurements  in  combination  with 
the  CTV  table.  This  clearly  demonstrates 
that  the  proposed  enforcement  strategy 
would  not  compromise  miners'  health, 
instead  it  would  have  identified  246 
additional  instances  of  overexposure. 
Otherwise,  these  overexposures  would 
continue  to  go  undetected  under  the 
ciurent  policy  of  measurement 
averaging. 

MSHA  has  also  carefully  considered 
suggestions  from  previous  commenters 
that  the  Agency  cite  for  noncompliance 
whenever  any  single-shift  measurement 
exceeded  the  applicable  dust  standard 
as  this  would  provide  greater  health 
protection  to  the  miner.  However, 
MSHA  rejected  these  suggestions 
because  an  enforcement  action  might 
not  be  sustained  at  this  level  of 
confidence.  The  likelihood  that  a 
particular  measurement  exceeds  the 
applicable  dust  standard,  but  not  the 
CTV,  due  to  measiuement  error,  can 
actually  exceed  the  likelihood  that  the 
measurement  exceeds  the  standard  due 
tg  excessive  dust  concentration.  A 
thorough  technical  discussion  of  this 
issue  is  provided  at  63  FR  5709-5712 
(Appendix  D  of  the  Federal  Register 
notice  cited  above). 

MSHA  has  concluded  that  using 
single-shift  measurements  for 
noncompliemce  determinations  in 
accordance  with  the  CTV  table  neither 
increases  nor  decreases  the  applicable 
dust  standard.  Operators  would 
continue  to  be  required  to  maintain 
compliance  with  the  applicable  dust 
standard  at  all  times.  Also,  the 
operator's  dust  control  parameters  must 
be  verified  as  adequate  to  maintain  dust 
concentrations  at  or  below  the 
applicable  dust  standard  on  all  shifts, 
not  merely  at  or  below  the  CTV. 

As  explained  in  the  notice  regarding 
single-shift  measurements  of  respirable 


coal  mine  dust  published  in  today's 
Federal  Register,  the  Mine  Act  requires 
MSHA  to  regulate  exposures  on  each 
shift.  Since  MSHA  does  not  track  the 
number  of  shifts  each  miner  works  over 
a  lifetime,  MSHA  must,  protect  miners 
by  limiting  their  exposure  on  each  shift. 
Furthermore,  as  explained  in  Parts  VI 
and  VII  of  today's  notice,  eliminating 
overexposures  on  individual  shifts  is 
beneficial  to  miners'  health.  For  miners 
working  where  there  is  a  pattern  of 
recurrent  overexposures  on  individual 
shifts,  eliminating  such  overexposures 
is  expected  over  a  working  lifetime,  to 
significantly  reduce  the  risk  of  CWP. 
Therefore,  the  Secretary  has  concluded 
that  equivalent  dust  concentrations 
should  be  maintained  below  the 
applicable  dust  standard  on  each  and 
every  shift. 

If  an  operator  receives  a  citation  for 
exceeding  the  applicable  dust  standard, 
proposed  paragraphs  (b)(1)  through  (4) 
would  require  the  operator  to  take 
specific  actions  to  immediately  protect 
miners  and  to  prevent  them  from  being 
overexposed  on  subsequent  shifts 
within  the  time  period  fixed  in  the 
citation.  First,  the  operator  would 
continue  to  make  available  approved 
respiratory  equipment  to  affected 
miners  in  accordance  with  existing 
§  70.300  and  encourage  their  use  until 
the  overexposure  condition  is  corrected, 
unless  the  cited  occupation  is  already 
under  a  PAPR  protection  program.  The 
operator  would  then  review  the  dust 
control  parameters  in  effect  to 
determine  the  cause  of  the  excessive- 
dust  concentration  and  correct  any 
deficiencies  identified  to  reduce  the 
equivalent  concentration  to  within  the 
applicable  dust  standard.  If  the 
corrective  action  the  operator  takes 
indicates  that  the  dust  control 
parameters  originally  approved  for  the 
MMU  may  no  longer  be  adequate  for  the 
ciurent  conditions,  the  operator  should 
revise  the  plan  parameters. 

Since  MSHA  would  be  assimiing 
responsibility  for  all  compliance 
sampling,  proposed  paragraph  {a)(4) 
would  require  the  operator  to  notify  the 
district  manager  in  writing  or  by 
electronic  means,  of  what  those 
corrective  measures  are  within  24  hours 
after  implementation.  This  would 
enable  the  district  manager  to  determine 
whether  MSHA  should  schedule 
sampling  to  assess  the  adequacy  of  the 
operator's  corrective  actions  or  whether 
to  require  the  operator  to  initiate 
verification  sampling.  This 
determination  would  be  based  on  (1)  the 
review  of  the  information  the  operator 
provides;  (2)  the  latest  MSHA 
inspection  report  documenting  the 
measured  quantities  of  the  dust  control 
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parameters  that  were  in  use  and  other 
conditions  that  were  in  effect  at  the  time 
of  sampling  that  resulted  in  MSHA 
issuing  a  citation  for  excessive  dust;  and 
(3)  the  operator's  prior  performance  in 
complying  with  the  plan  parameters. 

If  the  district  manager  concludes  that 
the  corrective  measures  taken  are 
sufficient  to  achieve  and  maintain 
compliance,  MSHA  would  conduct 
sampling  to  determine  if  the  operator's 
actions  were  effective  to  gain 
compliance.  For  example,  if  the  operator 
believes  that  the  overexposure  was 
caused  by  improperly  following  work 
practices,  the  proper  course  of  action 
would  be  to  review  these  work  practices 
with  the  affected  miners  rather  than 
require  the  operator  to  revise  the  plan. 
Since  there  would  be  no  need  to  change 
the  plan  parameters,  MSHA  would 
initiate  abatement  sampling  in  this 
particular  case.  Like  compliance 
sampling,  federal  mine  personnel  would 
sample  five  different  occupations 
including  the  occupation  originally 
cited  for  the  entire  shift  or  for  8  hours, 
whichever  time  is  less.  However,  if  this 
problem  should  recur,  the  district 
manager  would  inform  the  operator  that 
the  plan  parameters  are  no  longer 
adequate  to  provide  the  required  level  of 
health  protection  and  require  the 
operator  to  initiate  verification 
sampling. 

If,  on  the  other  hand,  the  district 
manager  determines  that  dust  control 
parameters  may  not  maintain  respirable 
dust  levels  at  or  below  the  applicable 
dust  standard  and  requires  the  operator 
to  upgrade  the  dust  control  portion  of 
the  mine  ventilation  plan,  the  operator 
would  be  required  to  initiate  the  plan 
veriflcation  process  under  proposed 
§  70.206. 

Under  proposed  paragraph  (c),  an 
excessive  dust  citation  would  be 
terminated  when  the  results  of  all  valid 
respirable  dust  samples  collected  by 
MSHA  were  at  or  below  the  applicable 
dust  standard.  The  subsequent  action 
form  would  clearly  and  fully  describe 
the  action  taken  to  abate  the  violation. 
If  compliemce  was  demonstrated,  the 
operator  may  be  required  to  revise  the 
plan  parameters  depending  on  the  type 
of  corrective  action  taken  to  abate  the 
violation.  This  would  include,  at  a 
minimum,  the  actual  dust  control 
parameters  that  were  in  effect  when 
MSHA  sampled  the  MMU.  If  MSHA 
samples  indicate  continued 
noncompliance,  then  MSHA  may 
proceed  to  revoke  approval  of  the  dust 
control  provisions  of  the  ventilation 
plan.  The  operator  may  be  required  to 
initiate  the  verification  sampling  if  the 
district  manager  determines  that  the 
dust  control  parameters  originally 


approved  are  no  longer  adequate  to 
maintain  respirable  dust  levels  at  or 
below  the  applicable  dust  standard 
under  current  operating  conditions  at 
the  MMU. 

if,  instead  of  MSHA  conducting 
sampling  to  determine  whether  the 
operator's  actions  were  effective  to  gain 
compliance,  the  operator  initiates 
verification  sampling  under  proposed 
§  70.206,  MSHA  would  terminate  a 
citation  for  excessive  dust  after  the 
revised  plan  parameters  were  verified 
by  the  operator  to  be  adequate  for  the 
current  mining  conditions. 

Reporting  of  Changes  in  Operation 
Statiu 

Section  70.219    Status  Change  Reports 

The  proposed  rule  would  retain  the 
existing  provision  of  §  70.220,  which 
would  be  redesignated  as  §  70.119,  with 
some  revision.  Not  only  would  the 
operator  continue  reporting  to  the 
district  manager  changes  in  the 
operational  status  of  a  mine,  MMU,  or 
DA  that  affect  the  respirable  dust 
sampling  requirements  of  this  part,  but 
also  when  such  status  changes  could 
potentially  affect  compliance  sampling 
which  will  be  conducted  by  MSHA. 
This  would  enable  MSHA  to  carry  out 
its  sampling  responsibilities  more 
effectively  and  efficiently  by  avoiding 
unnecessary  mine  visits.  Status  changes 
would  be  reported  either  in  writing  or 
by  electronic  mail  within  three  working 
days  after  the  status  change  occurred. 

Use  of  Personal  Continuous  Dust 
Monitors  (PCDM)  to  Monitor  Exposure 

Section  70.220    Personal  Continuous 
Dust  Monitor  (PCDM) 

MSHA  has  long  recognized  that 
continuous  monitoring  of  the  work 
environment  offers  the  potential  to 
improve  miner  health  protection.  The 
current  system  of  monitoring 
concentrations  of  respirable  dust  to 
which  miners  are  exposed  relies  on 
periodic  sampling  and  on  corrective 
actions  taken  after  the  delay  in 
obtaining  the  sampling  results. 
Continuous  monitoring,  on  the  other 
hand,  would  allow  mine  operators  and 
miners  to  be  aware  of  the  actual  dust 
conditions  on  a  real-time  basis.  This 
would  provide  mine  personnel  with 
current  information  on  the  performance 
and  condition  of  the  dust  control 
parameters.  Early  indications  of 
deteriorating  conditions,  when  the  dust 
levels  approach  the  applicable  dust 
standard,  would  enable  mine  personnel 
to  take  appropriate  corrective  measures, 
thus  averting  possible  overexposure. 
The  health  benefits  of  continuous 
monitoring  were  also  recognized  by  the 


Task  Group  and  the  Dust  Advisory 
Committee  both  of  which  recommended 
accelerated  development,  field  testing, 
and  immediate  deployment  of  such 
monitors  once  verified  as  reliable. 

While  such  a  monitor  is  not  yfet 
commercially  available,  significant 
progress  has  been  made  to  advance  the 
state  of  personal  continuous  monitoring 
technology,  especially  since  MSHA 
published  its  proposed  rule  on  plan 
verification  on  July  7.  2000.  According 
to  NIOSH.  a  one-piece  personal  dust 
monitor  (called  "PDM-1"  for  short) 
would  be  available  for  in-mine  use  by 
the  end  of  2003.  This  device  is  designed 
to  provide  continuously-measured 
exposure  information  in  real-time 
during  the  shift,  projected  end-of-shift 
average  concentration,  and  the  time- 
weighted  average  dust  concentration 
reading  within  15  minutes  after  the  end- 
of-shift. 

Therefore,  as  recommended  by  the 
Dust  Advisory  Committee  and  urged  by 
the  mining  community.  MSHA  is 
proposing  a  new  standard  under 
§  70.220  to  encourage  deployment  of  the 
PDM-1  or  other  approved  PCDMs  by 
permitting  operators  to  use  this 
technology  in  conjunction  with 
engineering  and  administrative  controls 
as  part  of  a  comprehensive  dust  control 
program  to  prevent  overexposures  on 
individual  shifts. 

Proposed  paragraph  (b)  would  permit 
the  operator  to  use  administrative  , 
controls  without  obtaining  approval 
Stom  the  Administrator  for  Coal  Mine 
Safety  and  Health  under  proposed 
§  70.209.  The  operator  would  be 
required  to  include  in  the  proposed 
plan,  the  specific  administrative 
controls  to  be  used,  how  each  would  be 
employed  and  by  whom,  and  the 
method  for  ensuring  that  such  controls 
are  complied  with  on  each  shift.  In 
addition,  the  operator  would  be 
required  to  identify  the  miners  or 
specific  occupations  to  be  monitored  on 
each  shift  using  PCDMs  and  to 
implement  procedures  to  ensure  that  no 
miner  will  be  exposed  during  any  shift 
to  dust  concentrations  in  excess  of  the 
applicable  dust  standard. 

Since  the  device  is  designed  to 
display  continuous  real-time  dust 
concentrations,  the  operator  would  be 
expected  to  develop  written  procedures 
for  the  proper  use  of  this  type  of  dust 
monitor.  Key  to  the  successful 
employment  of  this  technology  is  the 
proper  application  of  its  capability  to 
supply  timely  information  on  dust 
levels  and  miner  exposure  during  the 
shift.  Th^  ability  to  be  aware  of  the  dust 
levels  to  which  miners  are  exposed  in 
real  time  would  require  the  operator  to 
develop  specific  guidelines  regarding 
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the  frequency  with  which  the  exposure 
measurements  will  be  read  and  the 
types  of  action  to  be  taken  and  by 
whom.  The  operator  would  need  to 
specify  how  and  by  whom  will  the  end- 
of-shift  measurements  be  recorded  and 
certified.  The  operator  should  also 
detail  the  role  of  the  miner  in  this 
process.  To  ensure  the  continued 
reliability  of  the  information  supplied 
by  the  instrument,  the  operator  must 
follow  the  calibration  and  maintenance 
procedures  prescribed  by  the 
manufacturer.  MSHA  technical 
assistance  would  be  available  to  assist 
any  operator  who  elects  to  use  this 
technology  in  developing  an  effective 
and  reliable  exposure  monitoring 
program. 

Proposed  paragraph  (c)  would  require 
the  operator  to  demonstrate,  as 
prescribed  by  proposed  §  70.204,  the 
adequacy  of  the  proposed  plan  in 
controlling  respirable  dust  by 
monitoring  each  miner's  exposure  under 
the  operating  conditions  specified  in 
proposed  §  70.201(e}.  Since  the 
objective  is  to  verify  the  effectiveness  of 
the  operator's  respirable  dust  control 
program,  the  PCDM  would  remain  with 
a  miner  portal-to-portal  and  be 
operational  for  the  entire  shift  or  for  12 
hours,  whichever  time  is  less  to  reflect 
maximum  length  of  an  extended  shift. 

Since  the  device  is  not  designed  to 
assess  the  quartz  exposure  of  individual 
miners,  the  operator  would  be  required 
to  collect  separate  samples  for  quartz 
analysis.  Samples  would  be  collected  in 
the  same  way  as  for  individual  miners 
assigned  to  the  occupations  identified  in 
proposed  §  70.206(a).  Additionally,  in 
accordance  with  proposed  §  70.201(d), 
the  operator  would  be  required  to  use  a 
control  filter  when  collecting  samples 
for  quartz  analysis.  As  discussed  under 
proposed  §  70.201(d),  the  weight  gain  of 
each  exposed  filter  cassette  will  be 
adjusted  by  subtracting  the  weight  gain 
or  loss  of  the  control  filter  cassette. 
These  samples  would  be  transmitted  to 
MSHA  in  accordance  with  proposed 
§  70.216.  Also,  the  end-of-shift  exposure 
information  for  each  miner  along  with 
production  data  must  be  posted  on  the 
mine  bulletin-board  for  7  calendar  days 
following  completion  of  the  shift. 

As  previously  discussed  imder 
proposed  §  70.207,  approval  of  the 
operator's  plan  incorporating  the  use  of 
PCDMs  would  depend  on  the  results  of 
verification  sampling  and  the  operating 
conditions  in  effect  for  each  shift 
monitored.  The  district  manager  would 
approve  the  plan  if  (1)  no  valid 
equivalent  concentration  measurement 
exceeds  the  critical  values  listed  in 
Table  70-1  that  correspond  to  the 
number  of  shifts  monitored,  and  (2)  it 


incorporates  the  parameters  that  were  in 
effect  during  verification  sampling. 

When  approval  is  granted  by  the 
district  manager,  the  operator  would  be 
required  to  monitor  the  exposure  of 
each  miner  on  a  MMU  on  every  shift 
under  the  prevailing  conditions,  unless 
the  operator  demonstrated  during 
verification  sampling  that  the  exposure 
of  each  miner  working  on  the  same  shift 
is  represented  by  sampling  only  the  DO 
and/ or  another  occupation  specified  in 
§  70.206(a).  If  approved  by  the  district 
manager,  the  operator  would  be 
permitted  to  conduct  representative 
personal  monitoring.  Each  PCDM  would 
be  operated  portal-to-portal  and  remain 
operational  the  entire  shift  or  for  12 
hours,  whichever  time  is  less. 

The  end-of-shift  exposure 
measurements  would  not  be  used  by 
MSHA  to  cite  an  operator  for  exceeding 
the  applicable  dust  standard.  Instead, 
the  operator  would  be  required  to  take 
the  actions  required  by  proposed 
§  70.215(c),  (d)  and  (e)  whenever  a  valid 
end-of-shift  measurement  exceeds  the 
applicable  dust  standard  by  at  least  0.10 
mg/m3.  Violations  of  either  §  70.100(a) 
or  §  70.101  would  be  cited  when  a  vaWd 
sample  taken  by  MSHA  met  or  exceeded 
the  citation  threshold  value  (C^V)  listed 
in  Table  70-2  that  corresponds  to  the 
applicable  dust  standard  in  effect.  When 
cited,  the  operator  would  be  required  to 
take  the  actions  required  by  §  70.218(b). 
The  district  manager  will  consider  the 
citation  abated  if  the  operator  meets  the 
requirements  of  proposed  §  70.218(c). 

Comments  are  solicited  on  the 
proposed  monitoring  approach  and 
other  alternative  approaches  using 
PCDMs  to  limit  exposure  of  miners  to 
respirable  coal  mine  dust.  Specifically, 
under  what  conditions  should  MSHA 
permit  its  use  as  part  of  the  approved 
ventilation  plan  without  requiring  the 
adequacy  of  the  operator's  proposed 
exposure  Control  program  to  be  verified? 
If  implementation  of  this  technology  is 
permitted  as  an  alternative  to  plan 
verification,  what  specific  provisions 
should  be  included  in  the  ventilation 
plan  to  ensure  that  miners  will  not  be 
overexposed  on  any  particular  shift? 
Should  all  miners  be  required  to  wear. 
PCDMs  or  only  specific  occupations 
and,  if  so,  which  occupations?  How 
frequently  should  PCDMs  be  used  [e.g., 
every  shift,  eto.)?  Should  the  end-of- 
shift  measurements  be  used  by  MSHA  to 
enforce  compliance  with  the  applicable 
dust  standard?  Is  it  appropriate  to  use 
PCDMs  only  in  the  face  areas  or  in 
outby  areas  as  well?  Is  there  an 
alternative  to  a  continuous  monitoring 
program  that  could  provide  equivalent 
protection?  Should  there  be  an 
alternative  approach  tailored  to  small 


mines?  If  so,  what  should  it  consist  of 
(e.g.,  monitor  one  shift  each  week)? 

Since  the  PCDMs  is  capable  of 
supplying  timely  information  on  dust 
levels,  how  should  engineering  and 
administrative  decisiojfc  be  based  on 
readings  of  the  PDM?  For  example, 
should  a  PCDMs  reading  trigger  an 
immediate  check  of  the  dust  control 
parameters  or  adjustments  to  operating 
conditions,  such  as  the  amount  of  air 
being  delivered  to  the  working  faces? 
Who  should  be  responsible  for  deciding 
on  the  proper  course  of  action  to  be 
taken  based  on  a  PCDMs  reading  (e.g., 
miner  bei^  monitored-,  section 
foreman,  etc.)?  Who  should  be 
empowered  to  make  the  determination 
to  remove  an  individual  so  that  their 
end-of-shift  exposure  is  not  above  the 
applicable  dust  standard? 

B.  Part  75 

Section  75 . 3  7ii    Mine  Ventilation  Plan; 
Submission  and  Approval 

This  proposed  rule  would  amend 
§  75.370  by  adding  a  new  paragraph  (h) 
that  reflects  the  proposed  change  in 
§  70.2  and  paragraph  (d)  of  §  70.201  of 
this  part.  Under  proposed  paragraph  (h), 
the  operator  would  be  required  to  record 
and  maintain  records  of  the  total 
amount  of  material  produced  each 
production  shift  by  each  MMU  during 
the  previous  six-month  period,  which 
would  be  made  available  for-inspection 
by  authorized  representatives  of  the 
Secretary  and  the  miners' 
representative.  This  is  the  same  type  of 
production  information  that  the 
operator  is  currently  reporting  on  the 
dust  data  card  accompanying  each 
bimonthly  sample  and  which  is 
subsequently  posted  by  MSHA  on  the 
Internet.  Paragraph  (h)  would  not 
require  an  operator  to  record  and 
maintain  other  information  such  as 
recovery  and  reject  rate,  inherent 
moisture  of  the  product,  sulfur  content 
or  other  variables  associated  with  each 
production  level. 

These  production  records  are 
essential  to  demonstrate  the  adequacy  of 
the  dust  control  parameters  in 
controlling  respirable  dust  as  required 
by  §  75.370(a)(1)  of  this  title.  The 
records  are  needed  to  establish  the 
verification  production  level  (VPL).  in 
accordance  with  revised  §  70.2,  under 
proposed  §  75.371(f),  and  to  confirm 
that  the  30-shift  period  on  which  the 
VPL  is  based  represents  typical 
production  conditions  for  the  MMU. 
Additionally,  MSHA  and  the  miners' 
representative  need  these  records  to 
monitor  changes  in  production  levels  as 
it  direcUy  impacts  th?  continued 
effectiveness  of  the  plan's  dust  control 
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provisions.  Finally,  because  verification 
and  subsequent  quarterly  monitoring  of 
the  adequacy  of  plan  parameters  is 
conditioned  on  the  VPL.  these  records 
are  necessary  to  determine  if  the  VPL 
used  in  approving  the  operator's  dust 
control  parameters  for  a  particular  MMU 
continues  to  reflect  typical  production 
levels  at  the  MMU. 

The  proposed  rule  would  permit 
production  records  for  each  MMU  to  be 
maintained  in  any  form  utilized  by  the 
operator  to  measure  the  total  amount  of 
material  produced,  provided  the  method 
is  the  same  as  that  used  to  establish  the 
VPL  under  proposed  §  75.371(f).  For 
example:  number  of  loaded  shuttle  c^s, 
feet  of  advance,  raw  tonnage,  or  number 
of  longwall  passes  would  each  be  an 
acceptable  method  of  recording 
production — provided  the  same  method 
was  consistently  used. 

Section  75.371     Mine  Ventilation  Plan; 
Contents 

The  proposed  rule  would  revise 
paragraphs  (f)  and  (t).  Existing 
paragraph  (f)  would  be  revised  to 
require  the  dust  control  provisions  of 
the  ventilation  plan  to  include  any 
specihc  work  practices  used  to 
minimize  the  dust  exposure  of 
individual  miners  assigned  to  specific 
occupations,  information  on  the 
location  of  the  roof  bolter(s)  during  the 
mining  cycle  for  each  continuous  miner 
section,  and  the  cut  sequence  for  each 
longwall  mining  section.  Also,  the  dust 
control  provisions  of  every  ventilation 
plan  would  be  required  to  include  the 
length  of  each  normal  production  shift 
and  the  verification  production  level 
(VPL)  as  determined  in  accordance  with 
revised  §  70.2.  This  information  would 
enable  MSHA  to  more  effectively  assess 
the  suitability  of  the  operators's 
proposed  plan  parameters  before 
determining  whether  or  not  to  grant 
provisional  approval.  For  example,  the 
dust  control  parameters  may  be  less 
protective  if  verified  over  an  8-hr  shift 
when  the  length  of  the  production  shift 
is  9  hours.  Also,  since  MSHA  recognizes 
the  critical  role  of  miners  in  the 
implementation  of  the  plan  parameters 
at  each  MMU,  this  is  intended  to 
provide  more  information  to  miners 
concerning  the  specific  conditions 
under  which  the  adequacy  of  the  plan 
parameters  for  each  MMU  was 
demonstrated.  With  this  information, 
the  miner  will  be  able  to  bring  problems 
to  the  attention  of  mine  management  or 
to  request  an  inspection  by  MSHA 
under  §  103(g)  of  the  Act  if  operating 
conditions  no  longer  reflect  those  in 
effect  during  verification  sampling  and 
there  is  concern  about  the  dust 
conditions  at  a  particular  MMU. 


Although  a  VPL  and  shift  length  for 
each  MMU  would  be  included  in  the 
ventilation  plan,  the  operator  would  not 
be  cited  if  the  total  amount  of  material 
produced  or  the  length  of  the  actual 
production  shift  is  not  as  specified  in 
the  plan.  MSHA  considers  these  to  be 
plan  design  criteria,  not  minimupi  plan 
parameters  that  must  be  in  effect  on 
every  shift.  MSHA  would  expect 
production  on  a  MMU  to  exceed  the 
VPL  on  about  33  percent  of  all 
production  shifts.  If  the  district  manager 
determines  that  an  operator's  actual 
production  exceeds  the  VPL  on  more 
than  33  percent  of  the  production  shifts 
over  a  six-month  period,  or  the  shift 
length  no  longer  reflects  the  conditions 
under  which  the  approved  plan 
parameters  were  originally  verified,  and 
operator  or  MSHA  samples  exceed  the 
applicable  dust  standard,  the  district 
manager  may  require  that  the  adequacy 
of  the  plan  parameters  be  verified  under 
different  operating  conditions  of 
production  or  shift  length. 

Since  MSHA  is  proposing  to  revoke 
existing  §§  70.207  and  70.208,  which 
require  bimonthly  sampling  by  mine 
operators,  existing  paragraph  (t)  would 
be  revised  to  remove  the  provision  that 
mine  operators  identify  in  the 
ventilation  plan  the  locations  where 
samples  for  designated  areas  (DA) 
would  be  collected,  including  the 
specific  location  of  each  sampling 
requirement,  and  the  reference  to 
§  70.208.  However,  to  ensiu^  that  the 
mine  atmosphere  where  miners 
normally  work  or  travel  is  continuously 
maintained  in  compliance,  proposed 
paragraph  (t)  would  continue  to  require 
mine  operators  to  identify  in  the  mine 
ventilation  plan  the  location  of  each  DA. 
defined  in  revised  §  70.2,  and  the 
particular  dust  control  measures  that 
would  be  used  at  the  dust  generating 
sources  for  these  locations.  These 
locations  would  continue  to  be  sampled 
by  MSHA  personnel  as  discussed  earlier 
(see  Background  Section)  to  monitor 
operator  compliance  with  the  applicable 
dust  standard  and  to  assess  the- 
adequacy  of  the  operator's  dust  control 
measures  at  these  locations. 

C.  Part  90 

To  maintain  consistency  with  the 
proposed  revisions  to  part  70,  subpart  A 
of  this  proposed  rule  also  contains  new 
definitions  of  identical  terms.  Included 
are  definitions  of  new  terms  such  as 
"approved  sampling  device,"  "citation 
threshold  value,"  "equivalent 
concentration,"  "MRE,"  and  "ouartz." 

Subpart  B  of  the  proposed  rule  would 
be  revised  by  changing  the  procedures 
for  determining  the  average  quartz 
percentage  used  to  calculate  the 


applicable  dust  standard.  These  are 
identical  to  the  procedures  proposed 
under  §  70.101.  The  proposed  rule  also 
clarifies  the  application  of  specific 
transfer  and  pay-protection  provisions 
under  special  circumstances  that  reflect 
long-standing  MSHA  policy  in  effect 
since  the  rule  became  effective  on 
December  5,  1980. 

The  proposed  rule  substantially 
revises  the  existing  operator  sampling 
requirements  under  Subpart  C  of  part 
90.  Consistent  with  the  proposed 
amendment  to  part  70,  the  proposed 
rule  would  revoke  existing  provisions 
concerning  operator  bimonthly  and 
abatement  sampling  of  part  90  miners. 
Consequently.  §§  90.201(d)  and  90.208 
would  be  removed.  While  MSHA  would 
be  assuming  responsibility  for  all 
enforcement-based  monitoring  of  part 
90  miners  in  underground  coal  mines, 
operators  would  continue  to  play  a  vital 
role  in  assessing  the  quality  of  the  mine 
atmosphere  in  positions  to  which  new 
or  transferred  miners  are  assigned  to 
work. 

As  under  existing  §  90.207,  which  has 
been  revised  and  redesignated  as 
§  90.204,  the  operator  employing  part  90 
miners  would  be  required  to  collect  five 
valid  samples  within  a  prescribed  time 
period  for  purposes  of  verifying  the 
suitability  of  a  new  or  transferred  part 
90  miner's  assigned  work  position.  To 
ensure  that  the  part  90  miner  is  not 
personally  overexposed,  the  duration  of 
sampling  would  no  longer  be  limited  to 
480  minutes,  but  would  be  carried  out 
over  the  miner's  entire  work  shift, 
regardless  of  the  number  of  hours 
worked. 

Another  significant  change  is  how  the 
results  of  operator-submitted  samples 
would  be  analyzed  by  MSHA  and  the 
type  of  action  required  based  on  those 
results.  MSHA  would  abandon  its  long- 
standing practice  of  relying  on  averaged 
results  to  make  compliance  decisions. 
Because  averaging  can  obscure  specific 
instances  of  overexposures  by  diluting 
sample  results  taken  over  multiple 
shifts,  each  valid  sample  would  be 
compared  with  the  applicable  dust 
standard.  Therefore,  to  be  confident  that 
a  part  90  miner  is  placed  in  an 
atmosphere  which  actually  meets  the 
applicable  dust  standard,  all  five  valid 
samples  must  be  at  or  below  the 
standard.  If  the  result  of  any  sample 
exceeds  the  standard  by  at  least  0.1  mg/ 
m^,  the  operator  would  be  required  to 
take  corrective  action  and  take  an 
additional  five  valid  samples  for  the 
affected  part  90  miner. 

Since  the  primary  purpose  for  taking 
these  samples  is  to  assess  the  suitability 
of  the  part  90  miner's  working 
environment,  these  samples  would  not 


be  used  by  MSHA  to  cite  the  operator 
for  noncompliance  with  the  applicable 
dust  standard.  As  discussed  below,  only 
MSHA-coUected  samples  would  be  used 
for  that  purpose.  However,  an  operator 
would  be  cited  for  failure  to  take 
appropriate  corrective  action  to  place 
the  affected  part  90  miner  in  an 
atmosphere  that  meets  the  applicable 
dust  standard  within  the  specified  time 
period. 

Since  MSHA  would  assume 
responsibility  for  compfiance  and 
abatement  sampling,  the  proposedTule 
sets  forth  new  procedures  for 
determining  noncompliance  with  the 
applicable  dust  standard;  the  specific 
actions  that  an  operator  would  be 
required  to  take  within  the  time  for 
abatement  fixed  in  a  citation;  and  the 
conditions  xmder  which  MSHA  would 
terminate  a  citation  for  a  violation  of  the 
standard.  Under  the  proposed  rule, 
citations  for  violations  of  §§  90.100  or 
90.101  would  be  issued  only  when  a 
valid  single-shift  sample  demonstrates 
noncompliance  with  at  least  95-percent 
confidence.  MSHA  would  consider  a 
violation  for  excessive  dust  to  be  abated 
and  terminate  the  citation  when  the 
result  of  a  valid  single-shift  sample  is  at 
or  below  the  applicable  dust  standard. 

Although  existing  subpart  D  has  been 
revised  to  reflect  MSHA  sampling  of 
part  90  miners,  the  specific 
requirements  are  essentially  the  same.  It 
now  states  that  when  approving  an 
operator's  dust  control  plan,  the  district 
manager  would  consider  the  results  of 
MSHA  sampling  for  compliance  or 
abatement  purposes.  It  also  indicates 
that  MSHA  would,  through  compliance 
and  abatement  sampling,  monitor  the 
continued  effectiveness  of  the  operator's 
dust  control  measures.  Finally, 
throughout  Part  90.  "shall"  has  been 
replaced  by  "must." 

For  ease  of  review,  MSHA  is 
republishing  the  entire  regulatory  text  of 
subparts  A,  B,  C  and  D  of  Part  90  as  it 
will  appear  in  the  Code  of  Federal 
Regulations. 

Sections  90.1  through  90.3 

Scope.  Definitions,  and  Part  90  Option 
Section  90.1    Scope  <, 

This  section  woiUd  remain 
unchanged. 

Section  90.2    Definitions 

The  proposed  rule  includes 
definitions  virtually  identical  to 
corresponding  definitions  in  proposed 
Part  70  for  terms  such  as  "approved 
sampling  device,"  "citation  threshold 
value,"  "equivalent  concentration,"  and 
"MRE."  Accordingly,  as  in  Part  70, 
some  existing  definitions  of  terms  such 


as  "certified  person,"  "concentration," 
"mechanized  mining  imit,"  and 
"respirable  dust"  have  been  modified' 
either  to  more  clearly  convey  the 
intended  meaning  under  the  proposed 
rule,  to  reflect  the  conventional 
definition  or  to  be  consistent  with  the 
definition  of  identical  terms  in  proposed 
Part  70  of  this  title.  Most  of  the  other 
definitions  remain  unchanged  under  the 
proposed  rule.  No  discussion  is 
included  below  if  a  definition  would 
not  change  under  the  proposed  rule.  . 

Approved  Sampling  Device 

"Approved  sampling  device"  would 
mean  a  sampling  device  approved  by 
the  Secretary  and  the  Secretary  of 
Health  and  Human  Services  imder  part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  title;  or  approved  by  the 
Secretary  when  it  has  been 
demonstrated  that  a  respirable  dust 
concentration  measurement  can  be 
converted  to  a  concentration 
measurement  equivalent  to  that 
obtained  with  an  approved  sampling 
device.  Under  the  proposed  rule, 
respirable  dust  sampling  for  Part  90 
miners  would  continue  to  be  collected 
using  sampling  devices  approved  by 
NIOSH  pursuant  to  existing  30  CFR  part 
74.  Also,  to  accommodate  the  adoption 
of  advanced  sampling  technology  in  the 
futiue  such  as  continuous  respirable 
dust  monitors,  the  proposed  rule  would 
permit  the  Secretary  to  approve  and  use 
any  technologically  advanced  sampling 
devices  that  shoidd  become  available  in 
the  futiue  but  could  not  be  approved 
imder  the  regulatory  requirements  of  30 
CFR  part  74. 

Therefore,  under  the  proposed  rule, 
any  newly  developed  sampling 
instnunent  would  be  considered  an 
approved  device  pursuant  to  this 
definition  when  the  Secretary 
demonstrates  that  the  respirable  dust 
concentration  measured  by  the  new 
instrument  can  be  converted  to  a 
concentration  measurement  equivalent 
to  that  obtained  by  a  device  approved 
imder  30  CFR  part  74  of  this  tide. 

Certified  Person 

The  existing  definition  would  be 
modified  by  removing  references  to 
existing  §§  90.202  and  90.203.  The 
provision  requiring  the  use  of  a  certified 
person  to  conduct  sampling  as  required 
by  this  part  is  being  transferred  to 
revised  §  90.201.  Existing  §  90.203 
which  requires  approved  sampling 
devices  to  be  maintained  and  calihrated 
by  a  certified  person  would  be  rejoined 
and  redesignated  as  §  90.202. 


Citation  Threshold  Value  (CTV) 

"Citation  threshold  value"  would 
mean  the  lowest  acceptable  equivalent 
dust  concentration  measurement 
demonstrating  that  the  applicable  dust 
standcU'd  has  been  exceeded  at  a  high 
level  of  confidence  and  at  which  MSHA 
would  cite  an  operator  for  a  violation  of 
§§  90.100  or  90.101  under  proposed 
§  90.207.  Since  MSHA  would  be 
assiuning  responsibility  for  compliance 
sampling  under  the  proposed  rule  or 
sampling  currentiy  being  carried  out  by 
operators  under  existing  §  90.208{aJ,  a 
determination  of  noncompliance  would 
be  based  solely  on  the  results  of  single 
shift  samples  collected  by  MSHA  in 
accordance  with  proposed  §  72.500  of 
this  title.  Appendix  C  explains  how 
each  critical  value  Usted  in  proposed 
Table  70.2  was  derived.  Each  CTV  is 
calculated  to  ensure  that  citations  will 
be  issued  only  when  a  single-shift 
measurement  demonstrates 
noncompliance  with  at  least  95  percent 
confidence. 

Concentration 

The  existing  definition  woultfbe 
modified  by  replacing  the  term 
"substance"  with  "respirable  dust"  to 
more  clearly  convey  the  meaning  under 
the  proposed  rule. 

Equivalent  Concentration 

"Equivalent  concentration"  would 
mean  the  concentration  of  respirable 
dust,  as  measured  by  an  approved 
sampling  device,-  converted  to  an  8-hour 
equivalent  concentration  as  measured 
by  a  Mining  Research  Establishment 
(MRE)  sampler.  This  conversion  is 
accomplished  in  two  steps.  First,  the 
concentration  measurenient  is 
multiplied  by  a  constant  factor 
prescribed  by  the  Secretary  specifically 
for  the  approved  sampling  device.  The 
result  is  then  multiplied  by  t/480,  where 
t  is  the  sampling  time  in  minutes  tf 
longer  than  eight  hours,  to  make  it 
equivalent  in  dosage  to  the 
concentration  as  measured  by  an  MRE 
sampler  on  an  8-hour  work  shift.  Since 
sampling  will  be  conducted  over  the 
course  of  the  Part  90  miner's  entire  work 
shift,  which  includes  travel  to  and  fitjm 
the  assigned  work  position,  t  will  also 
be  equal  to  the  length  of  the  entire  work 
shift  of  the  miner  being  sampled.  If  the 
length  of  the  Part  90  miner's  work  shift 
is  eight  hours  or  less,  then  ( must  equal 
480  minutes. 

The  cmrent  U.S.  coal  mine  applicable 
dust  standard  is  based  on  epidemiologic 
studies  of  British  coal  miners.  In  these 
studies,  miners  routinely  worked  8-hour 
shifts,  and  their  respirable  dust 
exposures  were  assessed  based  on  8- 
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hour  measurements  using  a  sampling 
device  known  as  the  MRE  instrument. 
Work  shifts  in  U.S.  coal  mines  now 
ft'equently  exceed  eight  hours. 
According  to  a  recent  survey  of  MSHA 
District  Offices  conducted  in  August  of 
2002.  approximately  48  percent  of 
undergroimd  mines  work  9-hoiu  shifts 
or  longer.  Therefore,  to  provide  the 
intended  level  of  protection  to  miners 
working  longer  than  eight  hours,  it  is 
necessary  to  convert  coal  mine  dust 
concentration  measurements  to 
equivalent  8-hour  values  as  measured 
by  the  MRE  instrument. 

The  first  step  in  the  conversion  ft-om 
"concentration"  to  "equivalent 
concentration"  is  intended  to  make  the 
measurement  equivalent  to  the 
concentration  measured  by  an  MRE 
instrument.  This  instrument  was 
designed  to  selectively  collect  airborne 
dust  in  a  way  that  would  approximate 
the  deposition  of  inhaled  particles  in 


the  lung.  Because  the  MRE  instrument 
was  large  and  cumbersome,  other,  more 
portable  samplers  were  developed  for 
use  in  U.S.  coal  mines.  Currently 
approved  sampling  devices  use  a  10-nun 
nylon  cyclone  to  separate  the  respirable 
ft-action  of  airborne  dust,  instead  of  the 
four  horizontal  plates  used  in  the  MRE 
sampler.  Such  differences  in  sampler 
design  lead  to  systematic  differences  in 
the  amount  of  dust  collected.  Since 
1980.  measurements  made  using  the 
currently  approved  cyclone-based 
devices  operating  at  a  flow  rate  of  2.0 
liters  per  minute  (1pm)  were  multiplied 
by  the  constant  factor  of  1.38  prescribed 
by  the  Secretary  for  the  approved 
sampling  device  used.  Application  of 
this  factor  compensates  for  the 
difference  in  dust  collectipn 
characteristics  and  makes  the 
measurements  equivalent  to  what  would 
be  obtained  using  an  MRE  instrument. 


Similarly,  the  second  step  in  the 
conversion  from  "concentration"  to 
"equivalent  concentration"  is  intended 
to  compensate  for  differences  between 
current  conditions  and  conditions  under 
which  the  existing  applicable  dust 
standard  was  developed.  Specifically,  it 
is  designed  to  ensure  that  miners 
working  shifts  longer  than  eight  hours 
will  be  afforded  the  same  level  of 
protection  as  miners  working  an  8-hour 
shift.  MSHA  developed  the  existing 
standard  fi"om  8-hour  shift  exposure 
measurements.  Therefore,  MSHA  will 
adjust  the  measured  concentration  to  be 
equivalent,  in  its  effect  on  cumulative 
exposure,  to  a  concentration  over  an 
eight-hour  exposure  period.  This  is 
accomplished  by  multiplying  the 
concentration  measurement  by  t/4Q0, 
where  t  is  the  sampling  time  (i.e.,  length 
of  the  work  shift)  in  minutes. 

The  formula  for  an  equivalent 
concentration  is: 


equivalent  concentration  (mg/m" )  =  1.38  x 


f  accumulated  dust  (mg)  )  t 

\       f  X  airflow  rate       )     480  min 


where  t  =  sampling  time  in  minutes 
(which  will  be  the  Part  90  miner's  entire 
work  shift)  and  airflow  rate  =  0.002  mV 
min).  The  product  of  t  and  the  airflow 
rate  is  the  total  volume  of  air  from 
which  dust  is  accumulated  on  the  filter. 

The  following  example  is  meant  to 
illustrate  the  effect  of  the  second  step  in 
the  conversion,  multiplication  by  t/480, 
which  adjusts  for  the  full  length  of  the 
work  shift,  hi  this  example,  it  is 
assumed  that  the  first  step  in  the 
conversion,  multiplication  by  1.38  for 
equivalency  with  an  MRE  sampler,  has 
already  been  performed. 

Suppose  a  Part  90  miner  sample  is 
collected  over  a  9-hour  work  shift. 
Suppose  that  the  amount  of  dust 
accumulated  during  the  shift  is  0.77  mg. 
If  the  concentration  were  riot  adjusted  to 
an  8-hour  equivalent  concentration,  the 
MRE-equivalent  concentration  would  be 
calculated  as  0.98  mg/m^.  Under  the 
definition  of  "equivalent 
concentration,"  this  quantity  is  then 
multiplied  by  540/480,  yielding  an 
equivalent  concentration  measurement 
of  1.10mg/m\ 

This  adjustment  does  not  change  the 
daily  limit  on  the  accumulated  dose  of 
respirable  coal  mine  dust  as  intended  by 
the  existing  exposure  limit  for  coal  mine 
dust.  Since  the  current  limit  was  based 
on  an  assiunption  that  exposure  occurs 
over  an  8-hour  shift,  it  corresponds  to  a 
daily  cumulative  dose  of  respirable  coal 
mine  dust  of  8  x  1.0  =  8  mg-hr/m^  as 
measured  by  the  MRE  instrument.  The 


proposed  definition  of  equivalent 
concentration  will  maintain  this  same 
MRE-equivalent  8  mg-hr/m'  daily  limit, 
regardless  of  the  length  of  the  working 
shift  being  sampled. 

To  continue  the  example,  the 
exposure  accumulated  during  the  Part 
90  miner's  entire  work  shift  is  the  same, 
whether  over  eight  hours  at  an  average 
of  1.10  mg/m^  or  over  nine  hours  at  an 
average  of  0.98  mg/m^.  In  either  case, 
the  MRE-equivalent  exposure 
accumulated  during  the  entire  work 
shift  is  8.8  mg-hr/m^,  which  exceeds  the 
intended  limit  of  8  mg-hr/m^.  Under  the 
proposed  definition  of  "equivalent 
concentration"  provided  here,  this  will 
be  reflected  by  the  fact  that,  when  more 
than  8  mg-hr/m'  (MRE-equivalent 
exposure)  is  accumulated  over  the 
course  of  the  particular  shift  sampled, 
the  equivalent  concentration  will 
exceed  1.0  mg/m',  regardless  of  the 
shift's  length. 

MSHA  originally  proposed  a  different, 
but  mathematically  equivalent,  method 
of  adjusting  concentrations  to  an  8-hour 
equivalent  and  solicited  comments  on 
the  proposed  method.  The  proposed 
method  would  have  defined 
"concentration"  to  mean  what  is  here 
defined  as  "equivalent  concentration." 
Instead  of  making  an  explicit 
adjustment  to  the  concentration,  using 
the  factor  of  t/480  as  in  the  present 
definition,  the  earlier  proposed  rule 
would  have  substituted  480  for  the 
actual  sampling  time  in  the  definition  of 


respirable  dust  concentration.  The 
proposed  definition  of  "equivalent 
concentration"  is  meant  to  both 
preserve  the  ordinary  definition  of 
"concentration"  and  to  clarify  the 
adjustment  to  an  8-hour  equivalent. 

MSHA  believes  that  the  proposed 
adjustment  to  an  "8-hour  equivalent 
concentration"  is  necessary  to  protect 
Part  90  miners  from  excessive  exposures 
who  normally  work  nontraditional  or 
extended  shifts.  For  example,  a  Part  90 
miner  working  for  ten  hours  at  an 
average  concentration  of  1.0  mg/m'  will 
inhale  and  retain  more  respirable  coal 
mine  dust  as  a  result  of  that  specific 
shift  than  a  miner  working  for  eight 
hoiu-s  at  the  same  average  concentration. 
By  comparing  the  adjusted 
concentration  to  the  concentration  limit 
originally  intended  for  Part  90  miners 
working  an  8-hour  shift,  the  same 
ciunulative  exposure  limit  is  applied  on 
individual  shifts  for  all  Part  90  miners. 

ft  should  be  noted  that  the  ACX^IH 
approach  of  reducing  the  permissible 
concentration  to  compensate  for  the 
extension  of  a  shift  beyond  mght  hours 
is  similar  in  its  effiact  to  the  approach 
taken  here  of  adjusting  the  equivalent 
concentration  upwards  and  comparing 
it  to  a  fixed  limit.  MSHA  makes  similar 
adjustments  for  extended  work  shifts  in 
the  enforcement  of  exposure  limits  in 
metal  and  nonmetal  mines  under  30 
CFR  56.5001  and  57.5001.  Taking  into 
account  the  reduced  recovery  time  that 
resiilts  from  an  extended  work  shift 


would  have  led  to  a  numerically  greater 
and  more  protective  adjustment,  but  this 
would  also  have  introduced  additional 
complexities  in  the  calculation  of 
equivalent  concentration  measurements. 
The  Secretary  believes  that  the  method 
chosen  strikes  a  reasonable  balance 
between  no  adjustment  at  all.  and  a  far 
more  complex  adjustment  that  would 
attempt  to  model  clearemce,  deposition, 
and  retention  mechanisms. ' 

Mechanized  Mining  Unit^MMU) 

The  existing  definition  would  be 
modified  by  removing  the  reference  to 
§  70.207(e)  (Bimonthly  sampling; 
mechanized  mining  units),  which  will 
be  deleted,  and  replaced  with  proposed 
§  70.206(d);  and  transfers  the 
requirements  for  identifying  each  MMU 
specified  in  existing  §§  70.207(f)(1)  and 
(0(2).  to  revised  §  70.2. 

MRE 

"MRE"  would  mean  Mining  Research 
Establishment  of  the  National  Coal 
Board.  London.  England.  This  is  a  new 
definition  which  has  been  included  to 
be  consistent  with  revised  §  70.2. 

Quartz 

The  existing  definition  would  be 
modified  by  specifying  the  analytical 
method  that  MSHA  has  been  using  since 
1983  to  determine  the  quartz  content  of 
respirable  dust  samples.  The  reason  for 
this  modification  is  to  standardize  the 
analytical  procedure,  thereby  enabling 
other  certified  laboratories  to  reproduce 
quartz  determinations  made  by  MSHA. 
Also,  to  acconunodate  the  adoption  of 
improved  or  other  quartz  analytical 
techniques  in  the  future,  the  definition 
of  "quartz"  has  been  expanded  in  the 
proposed  rule  to  provide  MSHA  the 
flexibility  to  use  alternative  analytical 
techniques  once  these  techniques  have 
been  demonstrated  to  provide  quartz 
measurements  that  are  equivalent  to 
those  obtained  under  current  analytical 
method. 

Respirable  Dust 

The  existing  definition  has  been 
modified  by  transferring  the 
requirement  regarding  what  constitutes 
an  approved  sampling  device  to  the 
proposed  new  definition  of  the  term 
"approved  sampling  device"  above. 

Transfer 

The  existing  definition  has  been 
modified  by  clarifying  when  a  change  in 
work  ^signment  would  not  constitute  a 
transfer  under  proposed  Part  90.  MSHA 
recognizes  that  there  may  be 
circumstances  which  are  beyond  the 
control  bf  the  operator,  such  as 
equipikeinrbiatftoctitttr,  that  nWy    •    '  ' 


interrupt  work  being  performed  by  a 
Part  90  miner  in  his  or  her  regular  work 
assignment,  necessitating  the 
assignment  of  the  Part  90  miner  to 
another  job  temporarily.  For  example,  if 
the  Part  90  miner  is  regularly  assigned 
as  a  shuttle  car  operator  in  a  MMU  amd 
the  continuous  mining  machine  breaks 
down,  that  Part  90  miner  could  be 
temporarily  assigned  to  work  in  a 
different  position  and  location  in  the 
mine.  Consistent  with  MSHA's 
longstanding  policy,  such  a  change  in 
duties  would  not  constitute  a  transfer 
under  Part  90  if  the  assignment  does  not 
last  more  than  one  shift.  If  such  an 
assignment  lasts  longer  than  one  shift, 
the  operator  would  be  required  to  notify 
the  district  manager  in  writing.  This 
notice  would  list  the  temporary  duties 
and  the  reasons  for  the  assignment. 
Also,  to  demonstrate  compliance  with 
the  applicable  dust  standard,  the 
operator  would  be  required  to  collect 
five  valid  samples  bom  the  newly 
assigned  work  position  imder  proposed 
§  90.204(a)(2).  The  1.0-mg/m'  standard 
remains  in  effect  even  if  the  operator  is 
unable  to  collect  the  required  lumiber  of 
samples  because  of  the  short  diuation  of 
the  temporary  assignment. 

Section  90.3    Part  90  Option;  Notice  of 
Eligibility;  Exercise  of  Option 

This  section  remains  the  same,  with 
the  exception  of  paragraphs  (d)  and  (e) 
which  have  been  revised  to  reflect  the 
new  address  for  mailing  of  the  Exercise 
of  Option  Form  or  written  request  to  re- 
exercise  the  option  to  work  in  a  low- 
dust  area  of  the  mine. 

Sections  90.100  Through  90.104 

Dust  Standards,  Rights  of  Part  90  Miners 

Section  90. 100    Respirable  Dust 
Standard  When  Quartz  Is  Not  Present 

MSHA  is  proposing  no  substantive 
changes  in  existing  §  90.100,  except  for 
revising  the  section  heading  to 
correspond  with  the  heading  of 
proposed  §  70.100.  which  is  identical, 
and  removing  the  reference  to  §  90.206 
(Approved  sampling  devices;  equivalent 
concentrations)  and  replacing  it  with 
§  90.2.  The  requirements  contained  in 
revised  §  90.2  are  similar  to  the  standard 
in  existing  §  90.206.  The  proposed  rule 
retains  the  applicable  dust  standard  of 
1.0  mg/m'. 

Section  90.101    Respirable  Ehist 
Standard  When  Quartz  Is  Present 

The  proposed  rule  would  revise  the 
section  heading  to  correspond  with  the 
heading  of  proposed  §  70.101.  which  is 
identical.  MSHA  would  retain  the 
existing  fotmute  (10  divided  by  the 
ctfric^iitiritioniif  quartz,  expfelsfed  tfe  k 


percentage)  for  reducing  the  applicable 
dust  standard  below  1 .0  mg/m'  in 
proportion  to  the  percentage  of  quartz 
when  the  quartz  content  of  respirable 
dust  in  the  mine  atmosphere  exceeds  10 
percent,  instead  of  5  percent  as 
contained  in  existing  §  90.101.  Since  the 
maximum  standard  for  a  Part  90  miner 
is  1.0  mg/m',  the  quartz  content  must 
exceed  10  percent  to  cause  a  reduction 
in  the  applicable  dust  standard. 

The  Agency  would  change  the 
procedures  for  determining  the  average 
quartz  percentage  used  to  calculate  the  - 
applicable  dust  standard.  Only  the 
results  of  MSHA  samples  weuld  be  used 
to  establish  the  applicable  dust 
standard.  The  quartz  results  of  the  three 
most  recent  valid  MSHA  samples  would 
be  averaged  and  the  resultant  percentage 
used  to  set  the  new  applicable  dust 
standard.  However,  if  the  Part  90  miner 
is  already  assigned  to  an  area  of  the 
mine  under  a  reduced  standard  below 
1 .0  mg/m  3  when  these  revised 
procediues  become  effective,  a  new 
applicable  dust  standard  would  be 
established  by  averaging  the  results  of 
the  first  two  MSHA  samples  taken  after 
the  effective  date  with  the  quartz 
percentage  associated  with  the 
applicable  dust  standard  in  effect.  If 
fewer  than  two  MSHA  samples  are 
taken,  the  existing  standard  would 
continue  to  remain  in  effect. 

Application  of  the  revised  procedures 
will  result  in  the  setting  of  reduced 
standards  in  a  timely  manner  that  (1) 
more  accurately  represent  the  quartz 
percentage  of  respirable  dust  in  the 
environment  of  the  Part  90  miner  at  the 
time  of  sampling;  (2)  reflect  the 
dynamics  of  the  mining  process  and  the 
changing  geologic  conditions  of  the 
mine  strata;  and  (3)  continue  to  protect 
Part  90  miners  over  multiple  shifts. 

Under  the  proposed  rule.  MSHA 
would  also  report  the  quartz  percentage 
to  the  nearest  tenth ^f  a  percent,  instead 
of  truncating  the  results  to  the  nearest 
full  percentage  as  has  been  the 
longstanding  practice.  While  this 
change  will  have  no  impact  on  the 
setting  of  applicable  dust  standards 
below  1.0  mg/m',  it  will  be  more 
protective  for  other  miners  because  it 
permits  the  setting  of  reduced  standards 
at  such  levels  as  1.1  mg/m',  1.4  mg/m', 
1.6  mg/m'.  1.8  mg/m'.  and  1.9  mg/m'. 
Setting  these  particular  standards 
currently  is  not  mathematically  possible 
using  the  above  formula  due  to  the 
practice  of  truncating  the  average  quartz 
percentage.  Another  change  involves 
removing  the  reference  to  §  90.206 
(Approved  sampling  devices;  equivalent 
concentrations)  and  replacing  it  with 
§  90.2,.  The  requirements  contained  in 
revtted  §  S0.2  are  similar  to  the  standard 
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in  existing  §  90.206.  Also  revised  under 
the  proposed  rule  is  the  example 
illustrating  how  a  reduced  standard  is 
established  when  respirable  dust 
associafted  with  a  Part  90  miner  contains 
more  than  10  percent  quartz  under  the 
proposed  revised  dust-standard  setting 
procedures. 

Section  90.102     Transfer;  Notice 


MSHA  is  proposing  no  substantive 
changes  in  existing  §  90.102,  except  to 
clarify  in  the  regulatory  text  the 
application  of  the  transfer  provision  in 
paragraph  (a)  when  a  Fart  90  miner  is 
assigned  to  a  different  shift.  To  conform 
with  MSHA's  long-standing  policy,  the 
proposed  rule  permits  assigning  a  Part 
90  miner  to  a  different  shift  under 
certain  circumstances  without  violating 
paragraph  (a)  of  §  90.102(a).  Unlike  the 
pay  protection  a^orded  Part  90  miners 
by  §  90.103(b)  which  would  be  applied 
'  [wjhenever  a  Part  90  miner  is 
transferred*   *   *"  (emphasis  added), 
the  job  and  shift  protections  provided 
by  existing  §  90.102(a)  apply  "whenever 
a  Part  90  miner  is  transferred  in  order 
to  meet  the  respirable  applicable  dust 
standard*  *  *"  (emphasis  added).  The 
intent  to  limit  the  scope  of  job  and  shift 
protections  under  paragraph  (a)  of  this 
section  and  the  purpose  of  doing  so 
were  explained  as  follows  in  the 
preamble  to  the  existing  Part  90  rules: 

The  operator  may  transfer  a  Part  90  miner 
without  regard  to  these  job  and  shift 
limitations  if  the  respirable  dust 
concentrations  in  the  position  of  the  Part  90 
miner  complies  with  the  applicable  dust 
standard,  but  circumstances  require  changes 
in  job  assignments  at  the  mine.  Reductions  in 
workforce  or  changes  in  operational  methods 
at  the  mine  may  be  the  most  likely  situations 
which  would  affect  job  assignments.  Any 
such  transferred  Ptirt  90  miner  would  still  be 
protected  by  all  other  provisions  under  this 
part.  (45  FR  80761) 

In  instances  where  operators  need  to 
reassign  employees  to  accommodate 
unforseen  situations  and  unexpected  mine 
and  market  conditions.  MSHA  believes  that 
some  leeway  should  be  provided  to  assist 
operators  in  placement  of  a  Part  90  miner.  (45 
FR  80766) 

These  explanations  show  that  MSHA 
did  not  intend  the  provisions  of  existing 
paragraph  (a)  to  apply  when  a  Part  90 
miner  is  working  in  a  position  that 
meets  the  applicable  dust  standard  and, 
for  legitimate  business  reasons,  the 
operator  assigns  the  miner  to  a  new  job 
or  shift."  On  the  other  hand,  when  the 
reasons  for  changing  a  Part  90  miner's 


shift  or  job  involve  maintaining 
compliance  with  the  applicable  dust 
standard,  then  the  provisions  of 
paragraph  (a)  apply  and  the  miner  is 
entitled  to  job  and  shift  protections, 
unless  these  protections  are  waived  in 
accordance  with  this  standard.  MSHA 
will  continue  to  carefully  scrutinize  any 
changes  in  job  or  shift  assignments  for 
a  Part  90  miner  to  determine  whether 
paragraph  (a)  of  §  90.102  applies 
because  the  change  constitutes  a  transfer 
to  meet  the  applicable  dust  standard 
and,  if  not,  to  determine  if  the  change 
in  the  Part  90  miner's  job  or  shift 
assignment  was  due  in  any  part  to 
action  which  could  be  characterized  as 
improper  under  the  Mine  Act. 

Section  90.103    Compensation 

The  proposed  rule  would  redesignate 
existing  paragraphs  (c)  through  (f)  as  (d) 
through  (g)  and  add  new  paragraph  (c). 
Proposed  new  paragraph  (c)  clarifies 
MSHA's  longstanding  policy  of  not 
applying  the  Part  90  miner 
compensation  provisions  of  existing 
paragraphs  (a)  and  (b)  of  this  section  in 
situations  where,  after  initial 
compliance  with  the  applicable  dust 
standard  by  the  operator,  the  Part  90 
miner  on  his  or  her  own  initiative 
applies  for  and  accepts  another  job  in  a 
work  area  with  an  average  respirable 
dust  concentration  at  or  below  1.0  mg/ 
m3.'2  Under  these  circumstances,  the 
miner  has  not  waived  Part  90  status." 
Therefore,  the  issue  being  addressed  by 
proposed  paragraph  (c)  is  how  the  Part 
90  wage  provisions  of  existing 
paragraphs  (a)  and  (b),  which  would  be 
retained  under  the  proposed  rule, 
should  be  interpreted  when  a  Part  90     ■ 
miner  initiates  and  accepts  a  job  change. 
For  the  following  reasons,  MSHA 
believes  that  the  compensations 
provisions  of  Part  90  may  be  read  to 
provide  no  compensation  protection  for 
a  Part  90  miner  imder  these 
circumstances. 

Existing  §  90.103,  which  would  be 
retained  in  its  entirety  under  the 
proposed  rule,  protects  a  miner  from 
any  immediate  reduction  in  hourly 
wage  as  a  result  of  exercising  the  option. 
Where  no  transfer  of  the  miner  occiu-s 


"  As  noted  above,  however,  the  other  protections 
provided  by  Part  90  would  apply.  For  example,  on 
the  new  shift  or  in  the  new  job  there  could  be  no 
reduction  in  the  miner's  pay  and  compliance  would 
have  to  b^sQiaintained  with  the  erpplicable  dust 
standard  and  the  sampling  requirements.! 


"At  mines  where  a  job  bidding  procedure  is  in 
effect,  use  of  the  bidding  procedure  is  not 
dispositive  of  whether  a  job  change  is  initiated  by 
the  miner.  The  job  bidding  procedure  is  applicable 
to  all  job  changes,  including  operator-initiated 
changes.  Thus,  factors  relating  to  the  intent  and 
actions  of  the  miner  and  the  operator  must  be 
evaluated. 

''Existing  S§ 90.104(a)(2)  and  (3)  provide  for 
waiver  of  Part  90  miner  status  when  the  miner 
applies  for  and  accepts  or  retains  a  position  known 
by  the  miner  to  exceed  the  applicable  dust 
standard.  iM.i 


after  the  option  is  exercised,  paragraph 
(a)  prescribes: 

The  operator  must  compensate  each  Part 
90  miner  at  not  less  than  the  regular  rate  of 
pay  received  by  that  miner  immediately 
before  exercising  the  option  under  §  90.3. 

Existing  §90. 103(b)  addresses 
compensation  protection  for  a  Part  90 
miner  when  there  is  a  transfer  of  the 
miner.  It  prescribes: 

Whenever  a  Part  90  miner  is  transferred, 
the  operator  must  compensate  the  miner  at 
not  less  than  the  regular  rate  of  pay  received 
by  that  miner  immediately  before  the 
transfer. 

As  defined  by  proposed  §  90.2,  a 
transfer,  "by  the  operator"  would 
include,  but  is  not  limited  to,  an 
operator-initiated  job  reassigiunent  in 
order  to  meet  the  applicable  dust 
standard  or  a  reassignment  due  to  a 
realignment  or  reduction  in  the 
workJForce.  However,  a  miner-initiated 
job  change  does  not  necessarily 
constitute  a  transfer  for  purposes  of 
compensation  imder  §  90.103(b). 
Accordingly,  the  compensation 
provision  of  §  90.103(b)  may  be 
interpreted  as  not  applicable  to  a  job 
change  initiated  by  a  Part  90  miner. 

The  above  interpretations  of 
§§  90.103(a)  and  (b)  are  also  consistent 
with  statutory  language.  Section 
101(a)(7)  of  the  Mine  Act  addresses 
several  specific  matters  relative  to 
mandatory  health  and  safety  standards 
promulgated  by  MSHA  and  in  relevant 
part  provides: 

*  *  *  Where  appropriate,  the  mandatory 
standard  shall  provide  that  where  a 
determination  is  made  that  a  miner  may  .  '■ 
suffer  material  impairment  of  health  or 
functional  capacity  by  reason  of  exposure  to 
the  hazard  covered  by  such  mandatory 
standard,  that  miner  shall  be  removed  from 
such  exposure  and  reassigned.  Any  miner 
transferred  as  a  result  of  such  exposure  shall 
continue  to  receive  compensation  for  such 
work  at  no  less  than  the  regular  rate  of  pay 
for  miners  in  the  classification  such  miner 
held  immediately  prior  to  his  transfer.  *  •  • 
(emphasis  supplied) 

Thus,  section  101(a)(7)  supports  an 
interpretation  that  the  compensation 
provisions  of  §§  90.103(a)  and  (b)  do  not 
apply  where  a  Part  90  miner  initiates  a 
job  change  for  reasons  of  job  preference 
and  that  §  90.103(b)  is  limited  to  job 
changes  which  are  "a  result  oV 
exposure  to  respirable  coal  mine  dust. 

Accordingly  when  there  is  a  Part  90 
miner-initiated  job  change,,  the 
compensation  provisions  of  §§  90.103(a) 
and  (b)  woidd  not  be  applicable  in  the 
Part  90  miner's  new  job  and  the  miner 
would  be  paid  whatever  the  new  job 
usually  pays.  Thus,  for  example:  A 
miner  exercised  the  Part  90  option  when 
his  or  her  job  paid  $10  per  hour.  If  the 


operator  keeps  the  Part  90  miner  in  the 
same  work  position  because  compliance 
with  the  applicable  dust  standard  is 
maintained,  or  if  the  operator  transfers 
the  miner  to  a  new  work  position  to 
achieve  compliance,  then  the  Part  90 
4niner  cannot  be  paid  less  than  the  $10 
per  hour  received  immediately  before 
exercising  the  option.  If,  then,  the  miner 
was  to  initiate  and  accept  a  change  in 
work  assigiunent  to  a  job  which  paid 
$8.50  per  hour,  no  pay  protection  would 
accompany  the  part  90  miner  to  the  new 
position  and  the  miner  would  receive 
$8.50  per  hour. 

The  remainder  of  Part  90  provisions, 
however,  would  continue  to  apply  to 
the  Part  90  miner  in  the  new  work 
position.  As  noted  earlier,  a  miner- 
initiated  job  change  to  a  position  which 
is  at  or  below  the  appUcable  dust 
standard  for  a  Part  90  miner  does  not 
constitute  a  waiver  of  Part  90  rights. 
Thus,  in  the  new  job  the  miner  retains 
Part  90  status  and  all  other  requirements 
of  Part  90  continue  in  effect,  including 
the  operator's  obligations  to 
continuously  maintain  the  applicable 
dust  standard  and  to  give  MSHA  notice 
whenever  the  miner's  work  assigiunent 
changes  last  longer  than  one  shift. 

For  purposes  of  consistency, 
redesignated  paragraphs  (e)  and  (g)  have 
been  revised  to  read  as  follows:  "*  *  * 
under  paragraphs  (a),  (b)  and  (d)  *  *  *" 
and  "*  *   'in  paragraphs  (a),  (b).  (d), 
and  (e)  *  *  *."  respectively. 

Section  90.104    Waiver  of  Rights;  Re- 
exercise  of  Option 

The  proposed  rule  woidd  retain  the 
existing  provisions  of  §90.104.  with 
some  minor  revisions  for  purposes  of 
simplification.  In  paragraph  (a)(2), 
"exceeds  the  applicable  dust  standard" 
would  replace  the  statement  beginning 
with  "  *  *  *  has  an  average  respirable 
dust  concentration  *  *  '"Paragraph 
(a)(3)  would  be  revised  by  replacing  the 
statement  beginning  with  "*  *  * 
average  respirable  dust  concentration 
*  *  *"  with  "existing  work  position 
exceeds  the  appUcable  dust  standard." 
Lastly,  the  section  heading  for  §  90.3(e) 
has  been  removed  from  existing 
paragraphs  (b)  and  (c). 

Sections  90.201  through  90.207 

Sampling  Procedures 

Section  90.201    Sampling;  General 
Requirements 

MSHA  is  proposing  to  modify  the 
general  requirements  for  operator 
sampling  of  new  or  transferred  Part  90 
miners  under  existing  §  90.201.  Since 
MSHA  would  be  responsible  for 
collecting  samples  to  determine  if  an 
operator  has  abated  a  noncompUant 


condition,  the  proposed  rule  would 
remove  existing  paragraph  (d).  The 
proposed  rule  would  also  revise  and 
redesignate  existing  paragraphs  (b)  as 
(c),  (c)  as  (f),  and  (e)  as  (d).  revise 
paragraph  (a),  and  add  new  paragraph 

(b). 

Revised  paragraph  (a)  specifies  the 
purpose  of  operator  sampling  imder  this 
proposed  nde.  While  MSHA  would  be 
assuming  responsibility  for  most  of  the    . 
sampling  currently  being  carried  out  by 
the  operator,  revised  paragraph  (a) 
would  continue  to  require  operators  to 
conduct  sampling  to  verify  that  the 
working  environment  of  a  new  or 
transferred  Part  90  miner  complies  with 
§§  90.100  or  90.101  as  required  by 
existing  §  90.207,  which  has  been 
redesignated  as  §  90.204.  Also,  to 
minimize  repetition  and  maintain 
consistency  with  virtually  identical 
provisions  in  proposed  amendments  to 
Part  70,  paragraph  (a)  would  be 
modified  by  removing  the  reference  to 
Part  74  approval  (Coal  Mine  Dust 
Personal  Sampler  Units),  and  replacing 
it  with  "approved  sampling  device,"  as 
defined  imder  revised  §  90.2. 

Proposed  new  paragraph  (b)  would 
retain  the  requirements  in  existing 
§§  90.202(a)  and  (b)  that  sampling 
required  under  this  part  be  conducted 
by  an  individual  certified  by  MSHA  and 
the  manner  by  which  a  person  would  be 
certified.  Therefore,  existing  §  90.202(a), 
(b),  and  (c)  would  be  removed. 

Since  the  objective  of  operator 
sampling  proposed  under  this  part  is  to 
verify  that  the  assigned  position  of  a 
new  or  transferred  Part  90  miner 
complies  with  the  applicable  dust 
standard,  the  sampling  device  would 
continue  to  be  worn  by  each  Part  90 
miner  as  required  by  existing 
§  90.201(b).  However,  under 
redesignated  paragraph  (c),  the 
requirement  that  sampling  devices 
"remain  operational  during  the  entire 
shift  or  for  8  hours,  whichever  time  is 
less"  would  be  removed.  Instead,  the 
sampling  device  would  be  operated 
portal-to-portal  and  be  operational 
during  the  Part  90  miner's  entire  work 
shift,  regardless  of  the  number  of  hours 
worked,  to  ensure  that  the  sampled  Part 
90  miner  is  not  personally  overexposed. 
That  is,  the  sampling  device  would  be 
turned  "ON"  when  the  Part  90  miner 
enters  the  mine  and  remain  operational 
while  traveling  to  the  assigned  work 
position,  while  performing  normal  work 
duties,  and  while  traveling  back  to  the 
mine  entrance,  at  which  time  the  device 
would  be  turned  "OFF."  It  should  be 
pointed  out  that  the  duration  of  MSHA 
sample  collection  will  continue  to  be 
limited  to  480  minutes  as  has  been  the 
longstanding  practice.  Simply  stated. 


the  sampling  device  would  be  operated 
portal-to-portal  and  remain  operational 
during  the  entire  shift  or  for  8  hours, 
whichever  time  is  less.  The  Agency     ' 
solicits  comments  on  the  duration  of 
MSHA  sampUng  under  the  proposed 
rule. 

Unless  otherwise  directed  by  the 
district  manager,  the  respirable  dust 
samples  will  continue  to  be  collected  by 
placing  the  sampling  device  on  the  Part 
90  miner;  on  the  piece  of  equipment 
which  the  Part  90  miner  operates  within 
36  inches  of  the  normal  working 

Sosition;  or  at  a  location  that  represents 
le  maximum  concentration  of  dust  to 
which  the  Part  90  miner  is  exposed. 

Under  redesignated  paragraph  (f),  not 
only  would  the  operator  be  required  to 
submit  the  date  but  also  the  time  when 
sampling  required  by  this  part  would 
begin  when  requested  by  the  district 
manager.  This  is  necessary  since 
operators  may  choose  to  sample  any 
shift  on  the  date  provided  to  MSHA. 
Knowing  the  time  of  the  scheduled 
sampling  will  enable  MSHA  to  monitor 
operator  sampling  on  a  case-by-case 
basis  to  verify  compliance  with  both  the 
operating  conditions  and  sampling 
requirements  of  this  part. 

Finally,  the  requirement  that 
operators  take  corrective  action  during 
the  time  for  abatement  fixed  in  a 
citation  for  violation  of  §§90.100  or 
90.101  specified  in  existing  paragraph 
(d)  of  §  90.201  would  be  transferred  to 
proposed  §  90.207(b)(2).  The 
requirement  that  the  operator  sample 
the  affected  Part  90  miner  until  five 
valid  samples  are  taken  under  existing 
paragraph  (d)  would  be  removed  since 
MSHA  is  proposing  to  revoke  operator 
sampling  requirements  under  existing 
§90.208. 

Section  90.202    Approved  Sampling 
Devices;  Maintenance  and  Calibration 

In  an  effort  to  consolidate  the 
requirements  that  address  maintenance 
and  calibration  procedures  of  approved 
sampling  devices,  MSHA  is  proposing 
in  §  90.202(a)  through  (e)  to  retain  the 
requirements  in  existing  §  90.203(a)  and 
(b)  and  §  90.204(a)  through  (e),  with 
minor  changes.  These  standards  require 
the  sampling  device  be  maintained  as 
approved  and  calibrated  only  by  a 
certified  person  in  accordance  with. 
MSHA  Informational  Report  IR  1240 
(1996).  The  process  of  certifying  an 
individual  for  maintenance  and 
caUbration  woidd  remain  unchanged.  It 
would  continue  to  require  an  individual 
to  successfully  complete  the  appUcable 
MSHA  examination.  Scheduling 
information  for  MSHA  training  courses 
and  examinations  would  be  available 
from  MSHA  District  Offices. 
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These  standards  require  approved 
sampling  devices  to  be  calibrated  at  a 
flowrate  of  2.0  liters  of  air  per  minute. 
They  also  establish  the  flowrate  and 
testing  and  examination  requirements 
for  approved  sampling  devices.  Careful 
examination  and  testing  of  sampling 
devices  would  continue  to  be  required 
immediately  prior  to  the  start  of  a  shift 
during  which  samples  would  be 
collected  for  purposes  of  this  proposed 
rule.  This  would  include  testing  the 
battery  voltage  and  examining  all 
external  components  of  the  sampling 
devices  to  be  used.  Any  necessary 
external  maintenance  to  assure  the' 
sampling  devices  are  clean  and  in 
proper  working  condition  should  be 
performed  at  this  time  by  a  certified 
person.  Temporary  certification  of 
persons  provided  under  existing 
§  90.203(c)  would  not  be  retained  under 
the  proposal. 

Section  90.203     Approved  Sampling 
Devices;  Operation:  Air  Flowrate 

Proposed  §§  90.203(a)  through  (c) 
retains  the  operation  and  flowrate 
requirements  for  approved  sampling 
devices  in  existing  §§  90.205(a)  through 
(d),  with  minor  changes.  Since  MSHA 
has  defined  an  approved  sampling 
device  in  revised  §  90.2  to  mean  a 
device  approved  in  accordance  with 
part  74  of  this  title,  proposed  paragraph 
(a)  excludes  reference  to  part  74. 
Similarly,  for  purposes  of 
simplification,  reference  to  §90.202 
(Certified  person;  sampling)  would  be 
removed  and,  wherever  used,  it  would 
be  replaced  by  certified  person  as 
defined  in  revised  §90.2. 

MSHA  believes  that  the  two  on-shift 
examinations  of  sampling  devices  under 
proposed  paragraphs  (b)(1)  and  (b)(2), 
which  are  identical  to  the  examinations 
required  under  existing  §  90.205(b)  and 
(c),  continue  to  be  an  important  part  of 
a  reasonable  and  prudent  sampling 
program.  The  first  examination  would 
be  made  by  a  certified  person  during  the 
second  hour  after  the  sampling  devices 
are  placed  in  operation.  This 
examination  would  assure  that  each 
sampling  device  is  operating  properly 
and  at  the  proper  flowrate.  If  the  proper 
flowrate  is  not  maintained,  necessary 
adjustments  in  the  flowrate  would  be 
made  at  this  time  by  the  person  certified 
to  collect  samples.  The  second 
examination  would  be  made  during  the 
last  hour  of  operation  of  the  sampling 
devices.  If  the  proper  flowrate  is  not 
maintained,  the  certified  person  is 
required  to  make  a  notation  on  the  dust 
data  card  for  that  sample  stating  that  the 
proper  flowrate  was  not  maintained. 
Because  it  is  unclear  where  on  the  dust 
data  card  such  a  notation  should  be 


made,  proposed  paragraph  (c)  would 
require  all  notations  regarding  failure  to 
maintain  proper  flowrate  or  other  events 
occurring  during  sampling  that  may 
impact  the  validity  of  the  sample  to  be 
made  on  the  back  of  the  dust  data  card. 

Section  90.204     Respirable  Dust 
Sampling 

This  section,  previously  titled 
"Compliance  sampling"  under  existing 
§  90.207.  would  be  modified  under  the 
proposed  rule  and  redesignated  as 
§  90.204.  Since  the  operator  sampling 
requirement  under  existing  §  90.208(a) 
would  be  revoked,  the  proposed  rule 
would  remove  existing  paragraph  (b) 
and  redesignate  paragraph  (a)(3)  as 
(a)(2).  The  proposed  rule  would  also 
add  new  paragraphs  (b)  and  (c). 

Consistent  with  the  proposed  operator 
sampling  requirements  contained  in 
revised  Part  70,  MSHA  would  also  be 
assuming  responsibility  for  all  sampling 
for  compliance  and  abatement  purposes. 
This  sampling  is  currently  being  carried 
out  by  the  operator  under  existing 
§§  90.201(d)  and  90.208(a).  However, 
the  proposed  rule  would  continue  to 
retain  the  existing  provisions  of 
§  90.207,  with  major  chailges  under 
redesignated  §90.204.  The  objective  of 
this  provision  is  to  maintain  operator 
responsibility  for  verifying  the 
suitability  of  the  atmosphere  in  the 
position  to  which  a  new  or  transferred 
Part  90  miner  would  be  assigned  to 
work.  This  would  assure  that  any  new 
or  existing  Part  90  miner  would  be 
placed  in  an  atmosphere  which  meets 
the  applicable  dust  standard. 

Therefore,  to  determine  if  a  new  Part 
90  miner  is  working  in  an  area  of  the 
mine  where  the  dust  concentration 
during  each  shift  does  not  exceed  1 .0 
mg/m',  the  operator  would  be  required 
to  collect  five  valid  samples  within  15 
calendar  days  after  being  notified  by 
MSHA  that  a  Part  90  miner  is  employed 
at  the  mine  in  accordance  with 
proposed  §90.201.  The  operator  would 
also  be  required  to  collect  five  valid 
samples  under  proposed  paragraph 
(a)(2)  to  verify  the  suitability  of  a  work 
position  to  which  a  Part  90  miner  was 
transferred  under  §90.102.  Valid 
samples  are  defined  in  the  proposed 
rule  as  respirable  dust  samples  collected 
and  submitted  as  required  by  this  part, 
and  not  voided  by  MSHA.  Voided  or 
invalid  samples  would  not  satisfy  the 
sampling  requirements  and  operators 
would  be  required  to  collect  and  submit 
additional  samples.  In  addition,  all 
samples  required  by  this  part  would  be 
required  to  be  taken  while  the  Part  90 
miner  is  performing  normal  work 
duties.  Failure  to  tdie  the  required 
number  of  valid  samples  luider 


proposed  §  90.204  would  constitute  a 
violation.  Consequently,  it  would  be 
advantageous  to  collect  and  submit  the 
samples  required  early  during  the 
specified  15-day  period. 

While  the  proposed  rule  continues  the 
operator  requirement  to  collect  five 
valid  samples,  the  results  would  no 
longer  be  averaged  to  determine 
whether  the  applicable  dust  standard  is 
being  continuously  maintained.  Instead, 
consistent  with  proposed  §  72.500  of 
this  title,  each  of  the  five  valid  sample 
will  be  compared  to  the  applicable  dust 
standard  individually.  Under  this 
evaluation  procedure,  if  all  five  samples 
are  at  or  below  the  applicable  dust 
standard,  MSHA  is  confident  that  the 
Part  90  miner  is  being  placed  in  an 
atmosphere  which  actually  meets  the 
standard.  However,  if  any  valid  sample 
exceeds  the  applicable  dust  standard  by 
at  least  0.1  mg/m\  the  operator  would 
be  required  to  immediately  take 
corrective  action  and  take  an  additional 
five  valid  samples  from  the  environment 
of  the  affected  Part  90  miner  within  15 
days  following  receipt  of  notification 
from  MSHA.  The  proposed  mle  permits 
the  operator  to  meet  the  applicable  dust 
standard  in  either  of  two  ways:  (1)  By 
implementing  control  measures  to  lower 
the  dust  concentration  in  the  Part  90 
miners's  existing  assigned  position;  or 
(2)  by  transferring  the  Part  90  miner  to 
another  area  of  the  mine  that  meets  the 
standard. 

Since  these  samples  are  used  to  verify 
the  suitability  of  the  assigned  work 
position,  no  operator  samples  will  be 
used  to  make  determinations  as  to 
compliance  with  the  applicable  dust 
standard  under  §§  90.100  or  90.101  of 
this  part.  Therefore,  if  any  of  the 
additional  samples  collected  imder 
proposed  paragraph  (b)(2)  of  this  section 
exceed  the  applicable  dust  standard  by 
at  least  0.1  mg/m\  the  operator  would 
be  cited  for  failure  to  take  corrective 
action  under  proposed  paragraph  (c)  of 
this  section. 

Section  90.205    Respirable  Dust 
Samples;  Transmission  by  Operator 

MSHA  is  proposing  no  substantive 
changes  to  existing  §  90.209.  except  for 
removing  reference  to  §90.202  (Certified 
person;  sampling)  from  existing 
paragraph  (c)  to  eliminate  repetition 
since  revised  §  90.201  specifies  that  all 
sampling  required  under  this  part  must 
be  conducted  by  a  certified  person,  and 
redesignating  it  as  §90.205.  Existing 
paragraph  §  90.209(e)  would  be  removed 
since  all  samples  submitted  by  the 
operator  under  this  part  would  be 
processed  by  MSHA.  The  proposed  rule, 
like  the  existing  rule,  would  require 
each  Part  90  miner  sample  collected  by 


the  operator  to  be  transmitted  to  MSHA 
within  24  hoius  after  the  end  of  the 
sampling  shift  in  containers  provided  by 
the  manufacturer  of  the  filter  cassette. 
The  need  to  verify  the  suitability  of  the 
Part  90  miner's  assigned  work  position 
in^he  shortest  possible  time  requires 
that  samples  be  sent  promptly  to  MSHA 

for  analysis. 

Each  transmitted  sample  must  be 
accompanied  by  a  properly  completed 
dust  data  card.  All  dust  data  cards 
submitted  must  be  signed  by  a  person 
certified  to  collect  samples  and  must 
include  that  person's  certification 
number.  By  signing  the  card,  that  person 
certifies  that  the  sample  was  collected 
in  accordance  with  the  requirements  of 

this  part. 

To  maintain  program  integrity,  all 
samples  transmitted  by  an  operator 
would  be  considered  by  this  proposed 
rule  to  fulfill  the  sampling  requirements 
of  this  part.  However,  if  operators  wish 
to  collect  samples  for  other  purposes, 
they  would  need  to  notify  the  district 
manager  in  writing  or  by  electronic 
means  prior  to  the  intended  sampling 
shift  and  identify  each  filter  cassette  to 
be  used  by  its  identification  number. 
This  prior  notification  is  not  required  if 
non-approved  sampling  devices  and 
filter  cassettes  are  used  by  an  operator 
for  non-regulatory  purposes. 

Section  90.206    Respirable  Dust 
Samples;  Report  to  Operator  and  Part  90 
Miners 

Under  the  proposed  rule,  reporting 
provisions  of  existing  §  90.210  would  be 
revised  and  redesignated  as  §  90.206.  It 
specifies  the  type  of  sampling  data  and 
other  related  information  the  operator 
would  be  provided  by  MSHA  on  each 
Part  90  miner  sampled  by  the  operator 
or  by  MSHA.  The  Agency  believes  that 
the  proposed  reporting  requirements  are 
in  the  best  interest  of  the  Part  90  miner. 
These  provisions  promote  miner 
awareness  of  the  respirable  dust 
conditions  in  the  Part  90  miner's 
working  environment  by  making 
available  current  information  on  the 
results  of  all  sampling-related  activities. 
This  is  consistent  with  the  statutory 
intent  that  miners  play  a  role  in 
preventing  imhealthy  conditions  and 
practices  where  they  work.  This 
approach  is  also  consistent  with  the 
recommendations  of  the  Advisory 
Committee  regarding  miner 
participation  in  the  sampling  process. 

In  proposed  paragraph  (a),  the  phrase 
"The  Secretary  shall  provide  the 
operator"  has  been  replaced  with 
"MSHA  will  provide."  Paragraphs  (a)(1) 
through  (6)  of  the  proposed  rule  retains 
the  existing  requirement  regarding  the 
types  of  data  MSHA  would  be  reporting 


on  samples  submitted  by  the  operator, 
except  for  paragraph  (a)(4)  which  would 
be  removed  since  averaging  of  multiple 
vahd  samples  would  no  longer  be 
permitted  under  the  proposed  rule. 
Also,  since  MSHA  would  imdertake 
sampUng  for  compliance  purposes, 
ciurently  performed  by  the  operator 
under  existing  §  90.208.  the  results  of 
MSHA  samples  would  also  be  reported 
to  the  operator.  The  data  report  would 
include  the  location  within  the  mine 
from  which  each  Part  90  miner  sample 
was  collected;  the  equivalent 
concentration  of  respirable  dust  for  each 
valid  sample;  the  occupation  code,  and 
the  reason  for  voiding  any  sample.  In 
addition  to  providing  data  on  individual 
samples,  under  proposed  paragraph  (7). 
the  Agency  would  also  furnish 
information  on  the  dust  control 
measiues  that  were  being  used  in  the 
work  position  of  the  sampled  Part  90 
miner  by  providing  a  copy  of  completed 
MSHA  Form  2000-86  (Revised). 

Paragraph  (b)  of  the  proposed  rule 
retains  the  existing  provision  of 
requiring  the  operator  to  provide  a  copy 
of  the  sample  data  report  to  the  affected 
Part  90  miner  but.  for  privacy  reasons, 
prohibits  the  operator  from  posting  the 
original  or  a  copy  of  this  report  on  the 
mine  bulletin  report. 

Section  90.207    Violation  of  Respirable 
Dust  Standard;  Issuance  of  Citation; 
Action  Required  by  Operator;  and 
Termination  of  Citation 

Proposed  §  90.207  is  a  new 
requirement  that  addresses  the 
circumstances  under  which  MSHA 
would  issue  a  citation  for  violation  of 
the  applicable  dust  standard.  It  also 
establishes  the  specific  actions  that  an 
operator  would  be  required  to  take 
within  the  time  for  abatement  fixed  in 
the  citation.  This  proposed  section  also 
sets  forth  the  conditions  under  which 
MSHA  would  terminate  such  citations. 

Under  proposed  paragraph  (a),  the 
operator  would  be  cited  for  a  violation 
of  §  90.100  or  §  90.101  when  the 
equivalent  concentration  of  a  valid  Part 
90  miner  sample  collected  by  MSHA 
meets  or  exceeds  the  citation  threshold 
value  (CTV)  listed  in  Table  70-2  of  this 
title  that  corresponds  to  the  appUcable 
dust  standard  in  effect.  As  discussed  in 
section  III.A.4.  of  the  preamble,  these 
measurements  will  be  based  on  single- 
shift  samples  collected  with  approved 
sampling  devices  that  will  be  operated 
portal-to-port£d.  The  devices  will  remain 
operational  during  the  entire  shift  or  for 
8  hours,  whichever  time  is  less,  as  has 
been  the  long-standing  practice. 

The  CTVs  and  an  explanation  of  how 
they  were  derived  was  originally 
pubhshed  in  Federal  Register  notice  of 


Feb.  3,  1998  (63  FR  5687).  entitled  "Coal 
Mine  Respirable  Dust  Standard 
Noncompliance  Determinations."  As 
explained  in  that  notice  and  in 
Appendix  C  of  the  current  notice  of 
proposed  rulemaking,  each  CTV  was 
calculated  so  that  citations  would  be 
issued  only  when  a  single-shift 
measurement  demonstrates 
noncompliance  at  least  at  a  95  percent 
confidence  level. 

The  following  example  illustrates 
how  MSHA  would  apply  the  CTVs  to 
make  rioncompliance  determinations. 
Suppose  that  a  measiu«ment  of  1.27  mg/ 
m^  is  obtained  for  a  Part  90  miner  under 
a  l.O-mg/m^  standard.  Because  the 
measurement  meets  or  exceeds  the  CTV 
of  1.26  mg/m3  (the  citation  value  for  a 
l.O-mg/m^  standard),  a  citation  would 
be  issued  for  exceeding  the  applicable 
dust  standard  on  the  shift  sampled.  The 
Part  90  miner's  work  position  would  be 
identified  in  the  narrative  of  the  citation 
as  the  affected  working  environment. 
MSHA  believes  that,  because  of  the 
large  "margin  of  error"  separating  each 
CTV  fttjm  die  corresponding  applicable 
dust  standard,  use  of  the  CTV  table 
would  provide  ample  protection  against 
erroneous  citations.  This  matter  was 
fully  explored  in  the  analysis  published 
in  Appendix  C  of  the  February  3,  1998 
notice  (63  FR  5703-5709).  That  analysis 
showed  that  for  exceptionally  well- 
controlled  environments,  the  probability 
that  any  given  citation  is  erroneous  will 
be  substantially  less  than  5  percent.  The 
analysis  also  showed  that  this 
probability  is  even  smaller  in 
environments  that  are  not  well 
controlled.  Therefore,  citations  issued  in 
accordance  with  the  CTV  table  would  be 
much  more  likely  the  result  of  an 
excessive  dust  concentration  rather  than 
a  measiuement  error.  With  regard  to  the 
risk  of  erroneous  failures  to  cite.  MSHA 
concluded  that  "the  probability  of 
erroneously  failing  to  cite  a  case  of 
noncompliance  at  a  given  sampling 
location  is  less  than  50  percent  when 
the  applicable  dust  standard  is  exceeded 
on  a  significant  proportion  of  shifts  at 
that  location  "  C63  FR  5709  above). 

MSHA  has  also  concluded  that  usmg 
single-shift  measurements  for 
noncompliance  determinations  in 
accordance  with  the  CTV  table  neither 
raises  or  lowers  the  applicable  dust 
standard.  Operators  would  continue  to 
be  required  under  §  90.100  or  §90.101 
to  continuously  maintain  compliance 
with  the  applicable  dust  standard,  not 
merely  at  or  below  the  CTV. 

As  explained  in  the  notice  regarding 
single-shift  measurements  of  respirable 
coal  mine  dust  published  elsewhere  in 
today's  Federal  Register,  the  Mine  Act 
requires  MSHA  to  regulate  exposures  on 
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each  shift  individually.  Since  MSHA 
does  not  track  the  number  of  shifts  each 
miner  works  over  a  lifetime,  MSHA 
must,  as  a  matter  of  practical  necessity, 
protect  miners  by  limiting  their 
exposure  on  each  shift.  Furthermore,  as 
explained  in  Sections  VI  and  VII  of  the 
present  notice,  eliminating 
overexposures  on  individual  shifts  is 
beneficial  to  miners'  health.  For  miners 
working  where  there  is  a  pattern  of 
recurrent  overexposures  on  individual 
shifts,  eliminating  such  overexposures 
is  expected,  over  a  working  lifetime,  to 
significantly  reduce  the  risk  of 
pneumoconiosis.  Therefore,  the 
Secretary  has  concluded  that  equivalent 
dust  concentrations  should  be 
maintained  at  or  below  the  applicable 
dust  standard  on  each  and  every  shift. 

If  an  operator  is  cited  for  a  violation 
of  the  applicable  dust  standard, 
proposed  paragraphs  (b)(1),  (b)(2), 
(b)(2)(i)  and  {b)(2)(ii)  would  require  the 
operator  to  take  specific  actions  within 
the  time  for  abatement  fixed  in  the 
citation.  First,  in  order  to  provide 
immediate  health  protection,  the 
operator  would  be  required  to  make 
available  approved  respiratory 
equipment  to  the  affected  Part  90  miner 
that  complies  with  existing  §  70.300. 
The  operator  would  then  determine  the 
cause  of  the  excessive  dust 
concentration  and  take  appropriate 
corrective  action  to  gain  compliance.  As 
under  the  current  Part  90  rule,  the 
proposed  rule  would  permit  the 
operator  to  achieve  compliance  in  either 
of  two  ways:  (1)  By  implementing 
control  measures  to  reduce  the  dust 
levels  in  the  Part  90  miner's  work 
position:  or  (2)  by  transferring  the 
affected  Part  90  miner  to  work  in 
another  location  at  the  mine  where  the 
concentration  of  respirable  dust  does 
not  exceed  the  standard.  Any  Part  90 
miner  who  is  transferred  to  another 
position  would  continue  to  remain  a 
Part  90  miner  at  the  new  position,  even  ' 
if  the  job  is  at  a  surface  mine. 

If  the  operator  chooses  to  lower  dust 
levels  in  the  Part  90  miner's  assigned 
work  position,  proposed  paragraph 
(b)(2)(i)  would  require  the  operator  to 
notify  the  district  manager  in  writing  or 
by  electronic  means  within  24  hours 
after  implementing  the  control 
measures.  Since  MSHA  would  be 
assuming  responsibility  for  compliance 
and  ^atement  sampling  under  this 
proposed  rule,  this  notice  would  enable 
MSHA  to  schedule  and  conduct  follow- 
up  sampling  to  determine  whether  the 
operator's  corrective  action(s)  was 
effective  to  gain  compliance. 

The  requirement  of  proposed 
paragraph  (b)(2(i)  would  not  apply  if  the 
corrective  action  involved  transferring 


the  Part  90  miner  to  another  work 
position  to  achieve  compliance.  Instead, 
the  operator  would  be  required  to 
comply  with  §  90.102(c)  by  giving  the 
district  manager  written  notice  of  the 
transfer  and  the  date  on  which  it  is  to 
be  effective  before  such  a  transfer  would 
be  allowed  to  occur.  This  is  necessary 
so  that  MSHA  could  (1)  update  its 
computerized  management  information 
system  to  permit  the  processing  of  the 
five  operator  samples  taken  fi-om  the 
Part  90  miner's  new  work  position  as 
required  by  proposed  paragraph  (b)(3)  of 
this  section  and  (2)  schedule  and 
conduct  follow-up  sampling  for 
abatement  purposes. 

After  complying  with  §  90.102(c),  the 
operator  would  be  required  to  sample 
the  affected  Part  90  miner  until  five 
valid  samples  were  collected  and 
submitted  within  the  abatement  period 
fixed  in  the  citation.  As  discussed  under 
proposed  §  90.204,  the  purpose  for 
taking  these  samples  is  to  verify  the 
suitability  of  the  particular  working 
environment  in  which  the  Part  90  minfer 
was  placed.  Therefore,  MSHA  does  not 
intend  to  take  enforcement  action  based 
on  the  results  of  operator  samples,  only 
for  failure  to  take  corrective  action 
under  proposed  paragraph  (b)(2)  of  this 
section.  Under  this  proposed  rule,  only 
valid  samples  collected  by  MSHA 
would  be  used  to  abate  a  violation  of 
§90.100  or  §90.101. 

In  order  to  determine  if  the  operator 
abated  the  excessive  dust  violation, 
MSHA  would  collect  one  valid  sample 
fi'om  the  affected  Part  90  miner's^ 
position  while  he  or  she  is  performing 
normal  work  duties.  As  discussed  under 
§  90.201.  the  duration  of  MSHA  sample 
collection  would  continue  to  be  limited 
to  480  minutes  as  has  been  the  long- 
standing practice.  If  the  MSHA 
abatement  sample  exceeds  the 
applicable  dust  standard  but  is  less  than 
the  appropriate  CTV,  MSHA  may 
sample  additional  shifts  to  confirm  the 
adequacy  of  the  operator's  corrective 
action.  MSHA  would  consider  a 
violation  of  the  applicable  dust  standard 
to  be  abated  and  terminate  the  citation 
when  the  result  of  a  valid  MSHA  sample 
is  at  or  below  the  applicable  dust 
standard.  The  subsequent  action  form 
would  clearly  and  fully  describe  the 
action  taken  to  abate  the  violation.  If  the 
violation  was  abated  by  reducing  the 
dust  levels  in  the  Part  90  miner's  work 
position,  proposed  paragraph  (c)(1) 
would  require  the  operator  to  submit  a 
respirable  dust  control  plan  to  the 
district  manager  for  approval  in 
accordance  with  §  90.300  of  this  part, 
which  has  been  retained  under  this 
proposed  rule.  A  dust  control  plan 
wotild  not  be  required  to  be  submitted 


if  compliance  was  achieved  by 
transferring  the  Part  90  miner  to  another 
work  position  at  the  mine. 

Section  90.208    Status  Change  Reports 

The  proposed  rule  retains  the  existing 
provision  of  §  90.220,  which  would  be 
redesignated  as  §  90.208,  with  some 
revision.  It  would  require  the  operator 
to  report  in  writing  or  by  electronic 
means  any  change  in  status  of  a  Part  90 
miner  that  aff^ts  sampling  to  a 
designated  MSHA  District  office  within 
three  working  days  after  a  status  change 
has  occurred.  Knowing  the  status  of 
every  Part  90  miner  will  enable  the 
Agency  to  carry  out  its  sampling  and 
monitoring  of  operator  sampling 
activities  in  the  most  efficient  and 
responsible  manner.  The  operator 
would  be  in  violation  of  §  90.208  when 
the  operator  fails  to  comply  with  the 
sampling  requirements  of  this  part  or 
MSHA  was  unable  to  carry  out  its 
sampling  of  a  particular  Part  90  miner 
for  compliance  purposes  due  to  the 
unavailability  of  the  Part  90  miner  that 
was  not  reported  by  the  operator  as 
required. 

Sections  90.300  and  90.301 

Respirable  Dust  Control  Plans 

Section  90.300    Respirable  Dust 
Control  Plan;  Filing  Requirements; 
Contents 

The  proposed  rule  retains  the  existing 
provisions  of  §90.300,  which  sets  forth 
in  detail  when  a  dust  control  plan  must 
be  filed  and  the  information  that  the 
operator  must  include  in  the  plan. 
Although  the  language  of  part  of 
paragraph  (a)  of  the  proposed  rule 
differs  from  that  of  the  existing  section, 
the  specific  requirements  aie  essentially 
the  same.  This  change  was  made  in  the 
proposed  rule  for  clarity  and 
consistency  with  virtusdly  identical 
provisions  in  existing  §  71.300  of  this 
title. 

If  an  operator  abates  the  violation  by 
implementing  control  measures  that 
lower  the  dust  in  the  Part  90  miner's 
work  position,  proposed  paragraph  (a) 
requires  the  operator  to  prepare  a 
respirable  dust  control  plan  applicable 
to  the  Part  90  miner  in  the  position 
identified  in  the  citation.  Each  plan 
must  be  designed  to  continuously 
maintain  the  respirable  dust  level,  in  the 
Part  90  miner's  assigned  work  position, 
at  or  below  the  applicable  dust 
standard.  This  plan  must  be  submitted 
to  the  district  manager  for  approval 
within  15  days  after  the  citation  is 
terminated.  A  copy  of  the  approved  plan 
must  be  provided  to  the  affected  Part  90 
miner.  However,  the  operator  is 
prohibited  bom  posting  the  original  or 


a  copy  of  the  plan  on  the  mine  bulletin 
board. 

If,  on  the  other  hand,  the  operator 
abates  a  violation  of  the  applicable  dust 
standard  by  transferring  the  part  90 
miner  to  another  position  at  the  mine, 
the  operator  is  not  required  to  submit  a 
dust  control  plan  to  the  district  manager 
for  approval. 

As  under  existing  paragraph  (b),  the 
operator  would  he  required  to  include 
details  on  the  control  measures  that 
were  implemented  to  reduce  the  dust 
and  abate  the  violation,  as  well  as  any 
other  provisions  required  by  the  district 
manager.  The  plan  must  also  include 
the  specific  time,  place  and  manner  that 
the  control  measures  would  be  used. 
Failure  to  do  so  would  constitute  a 
violation  of  this  section. 

Section  90.301    Respirable  Dust 
Control  Plan;  Approval  by  District 
Manager;  Copy  to  Part  90  Miner 

The  proposed  rule  retains  the  existing 
provisions  of  §  90.301,  which  specifies 
the  criteria  MSHA  would  use  to  approve 
the  operator's  dust  control  plan.  Since 
MSHA  would  assume  sampling  of  Part 
90  miners  for  compliance  purposes,  the 
following  phrase  was  inserted  towards 
the  end  of  paragraph  (a):  *   *   *  "the 
results  of  MSHA  sampling  and."  Also, 
the  proposed  rule  would  add  the  word 
"continuously"  to  paragraph  (a)(1)  for 
consistency  with  §  90.300(a),  and 
replace  the  phrase  "MSHA  may  take 
respirable  dust  samples  to  determine 
whether"  in  paragraph  (b)  with  "MSHA 
will  monitor  the  continued  effectiveness 
of  to  reflect  MSHA's  assumption  of 
sampling  for  compliance  pxuposes. 

V.  Health  Effects 

A.  Introduction 

For  as  long  as  miners  have  taken  coal 
fi^m  the  groimd,  many  have  suffered 
respiratory  problems  due  to  their 
occupational  exposures  to  respirable 
coal  mine  dust.  Long-term  retention  of 
coal  mine  dust  in  the  lung  causes 
chronic  lung  diseases  including  coal 
workers'  pneumoconiosis  (CWP), 
silicosis,  and  chronic  obstructive 
pulmonary  disease  (COPD)  (e.g.,  chronic 
bronchitis,  emphysema,  and  airways 
obstruction).  Coal  workers' 
pneiunoconiosis  occurs  in  two  stages: 
simple  and  complicated 
pneumoconiosis.  Simple  CWP  is 
categorized  into  three  levels  of  severity: 
1,  2,  and  3.  Miners  with  simple  CWP. 
especially  the  more  advanced 
categories,  have  a  substantially 
increased  risk  of  developing 
complicated  pneumoconiosis  (more 
typically  known  as  progressive  massive 
fibrosis  (PMF)).  Progressive  massive 


fibrosis  can  cause  significant  loss  of 
lung  function  and  give  rise  to 
respiratory  symptoms  (e.g., 
breathlessness,  wheezing),  and  lead  to 
disability  and  premature  mortality. 
Overall,  coal  miners  are  at  risk  of 
increased  morbidity  and  premature 
mortality  arising  from  all  of  the  chronic 
diseases  associated  with  coal  mine  dust 

exposiue. 

Elimination  or  reduction  of  coal  mine 
dust  exposure  is  the  only  effective  way 
to  prevent  or  minimize  occupational 
lung  disease  among  coal  miners. 
However,  routine  screening  affords  the 
potential  to  prevent  further 
development  of  disease  among  those, 
who  despite  dust  control  measures,  still 
develop  CWP.  Pursuant  to  42  CFR  part 
37.  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  operates  a  program  for 
undergroimd  coal  miners  designed  to 
detect  early  CWP.  This  screening 
program  for  CWP  is  termed  the  Coal 
Workers'  X-ray  Surveillance  Program 

(CWXSP). 

In  1998,  MSHA  estimated  that  there 
were  approximately  45,000 
underground  coal  miners  and  39,000 
siuface  coal  miners  (Mattos,  1999).  A 
small  percentage  of  the  mining  involved 
anthracite  coal,  the  highest  rank  coal, 
while  most  involved  bituminous  coal 
which  is  a  medium  rank  coal. 

There  are  complementary  data 
soiuces,  described  below,  which 
provide  estimates  of  the  prevalence  of 
occupational  respiratory  disease  among 
coal  miners.  Together  these  data 
demonstrate  the  progress  over  the  last 
thirty  years  in  the  reduction  of 
occupational  respiratory  disease  among 
coal  miners,  as  well  as  the  need  for 
further  action  to  reduce  occupational 
lung  disease. 

In  accordance  with  30  CFR  part  50, 
both  sm-face  and  underground  coal  mine 
operators  must  report  any  known  cases 
of  occupational  illnesses  to  MSHA. 
Under  this  requirement,  mine  operators 
reported  224  cases  of  coal  workers' 
pneumoconiosis  in  1998  (Mattos,  1999). 
Of  these,  138  cases  occurred  among  coal 
miners  who  worked  undergroimd,  while 
the  remaining  86  cases  occurred  among 
surface  coal  miners  (Mattos,  1999). 
There  were  also  14  cases  of  silicosis, 
eight  i«  underground  mines,  reported  to 
MSHA  in  1998  in  accordance  with  30 
CFR  part  50  (Mattos,  1999). 

In  the  1990s,  MSHA  conducted  a  one- 
time medical  screening  and  surveillance 
program  in  various  regions  of  the 
country.  This  program  was  designed  to 
help  more  coal  miners,  especially 
surface  coal  miners,  learn  whether  or 
not  they  had  CWP,  and  to  provide  a 
more  accurate  estimate  of  the 


prevalence  of  simple  CWP  and  PMF, 
among  these  coal  miners.  Through  this 
special  program,  MSHA  tried  to 
minimize  obstacles  that  may  prevent 
some  miners  from  participating  in 
respiratory  diagnostic  procedures.  Nine 
geographical  groups  of  miners  were 
encoiu^ged  to  participate  in  this  x-ray 
program  that  was  independent  of  the 
CWXSP  (MSHA,  fatemal  Chart.  1999). 
The  study  groups  included  eight  active 
siuiace  coal  mining  communities  in 
Pennsylvania,  Kentucky  and  West " 
Virginia,  as  well  as  Poteau,  Oklahoma 
and  Gillette,  Wyoming.  A  ninth  group 
included  undergroimd  miners  in 
Kentucky.  The  process  was  designed  to 
encourage  miner  participation  by 
providing  for  a  greater  degree  of 
anonymity  than  may  be  available  under 
the  NIOSH  x-ray  program.  Across  the 
eight  surface  groups  surveyed,  the 
prevalence  rate  of  CWP  among 
participants  was  5.6%  (130/2,305).  The 
CWP  prevalence  rate  among  the 
participating  undergroimd  Kentucky 
miners  was  9.2%  (37/404). 

Due  to  the  different  outreach 
initiatives  number  and  type  of 
participants  in  these  various  subgroups, 
relative  to  the  population  of  today's  coal 
miners,  these  data  may  not  be 
representative  of  the  overall  prevalence 
of  CWP  among  today's  coal  miners. 
The  Secretary  of  Labor's  Advisory 
Committee  on  the  Elimination  of 
Pneumoconiosis  Among  Coal  Workers 
(Dust  Advisory  Committee,  1996) 
reconunended  that  the  CWXSP  for 
pneumoconiosis  include  surface  coal 
miners  and  independent  contractors  and 
that  it  increase  underground  coal 
miners'  participation  to  at  least  85 
percent.  In  response,  MSHA  and  NIOSH 
implemented  the  Miners'  Choice  Health 
Screening  Program  (Miners'  Choice)  in 
October  1999.  The  Miners'  Choice 
program  and  Coal  Workers'  X-Ray 
Surveillance  Program  (CWXSP)  identify 
cases  of  simple  and  complicated 
pneumoconiosis,  including  coal 
workers'  pneumoconiosis  and 
silicosis — hereafter  referred  to  as 
"CWP."  All  of  the  Miners  "  Choice  x- 
rays  were  processed  using  the  same 
procedures  and  criteria  used  in  the 
CWXSP  in  accordance  with  the 
requirements  of  42  CFR  part  37. 
—  MSHA  and  NIOSH  are  conducting 
preliminary  analyses  of  the  first  three 
years  of  the  Miners'  Choice  prqgram. 
These  data  and  analyses  are  being 
handled,  conducted,  and  reported 
pursuant  to  the  DOL's  and  DHHS's 
respective  Information  Quality 
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Guidelines.^^  Preliminary  analyses  of 
these  data  are  expected  in  Spring  2003. 
The  analyses  will  be  made  available  to 
commenters  through  the  MSHA  and 
NIOSH  Web  sites,  http://www.insha.gov 
and  http://www.cdc.gov/niosh/ 
homepage.html,  respectively. 

As  of  tne  end  of  fiscal  year  2002,  more 
than  19,500  active  coal  miners  from  20 
states  voluntarily  participated  in 
Miners'  Choice.  The  overall  CWP 
prevalence  rate  for  radiographic 
categories  of  simple  CWP  categories  1 , 
2,  3,  and  PMF  combined  was  2.8%  (546/ 
19,517)  among  miners  examined  in 
Miners'  Choice  during  the  2000-2002 
period.  This  is  similar  to  the  CWP 
prevalence  rate  of  2.25%  for  initial 
participants  in  the  Miners'  Chsice 
Program  reported  in  the  2000  NPRM  (65 
FR  42100).  Among  Miners'  Choice 
participants,  the  CWP  prevalence  rate 
was  higher  among  underground  coal 
miners  at  3.8%  (356/9,265),  than  it  was 
for  surface  coal  miners,  1.8%  (188/ 
10,184).  The  CWP  prevalence  rate  for 
independent  contractors  was  2.9%  (2/ 
68).  These  findings  show  that  CWP 
continues  to  occiu-  among  coal  miners 
working  under  the  current  program  to 
control  respirable  coal  mine  dust,   , 
including  quartz. 

Coal  miners  with  simple  CWP, 
particularly  the  advanced  categories,  are 
much  more  likely  to  develop  life- 
threatening  complicated  CWP  {i.e., 
progressive  massive  fibrosis,  or  PMF), 
than  those  with  category  0  (ILO 
profusion  categories  of  0/0  or  0/1) 
(Cochrane,  1962;  Hurley  etai,  1987; 
Hurley  and  Jacobsen,  1986;  Hurley  and 
Maclaren,  1987;  Jacobsen,  et  al.,  1971; 
McLintock,  et  al.,  1971;  and  Morfeld,  et 
al.,  1992).  In  addition,  epidemiological 
studies  have  shown  that  even  among 
miners  with  category  0,  those  with  a 
CWP  profusion  category  suggesting 
pneumoconiosis  (i.e.,  0/1)  are  at 
increased  risk  of  developing  PMF 
compared  to  miners  with  a  CWP 
profusion  category  of  0/0  (Hodous  and 
Attfield,  1990  and  McLintock,  et  al., 
1971). 

Several  studies  provide  consistent 
information  relevant  to  this  issue.  In  a 
study  of  miners  who  participated  in 
roimd  six  (1990-1995)  of  the  Coal 
Workers'  X-Ray  Surveillance  Program 
(CWXSP),  Althouse  et  al.  (1998)  found 
an  average  prevalence  rate  of  2.2%  for 


■*  Specifically,  the  information  is  maintained  in 
a  confidential  manner,  all  methodologies  for  data 
processing  are  transparent,  and  all  available  records 
were  included.  This  information  is  reliable  and 
accurate,  and  is  presented  in  a  clear  and  objective 
manner,  as  required  by  the  Department  of  Labor's 
Information  Quality  Guidelines  and  the  Department 
of  Health  and  Human  Services'  Guidelines  for 
Ensuring  the  Quality  of  Information  Disseminated 
to  the  Public. 


simple  CWP  category  1  and  higher 
among  the  8,210  miners  who  reported 
beginning  work  in  underground  coal 
mines  in  1973  or  later.  Miners  who 
reported  other  prior  dusty  work  were 
excluded  from  the  analysis.  Althouse  et 
al.  (1998)  also  report  an  overall  decline 
in  the  CWP  prevalence  rates  between 
1970  and  1995.  While  this  result  is 
encouraging,  it  also  demonstrates  that 
pneumoconiosis  is  still  occurring  among 
miners  who  have  worked  only  imder  the 
ciurent  applicable  dust  standard,  and 
for  less  than  a  full  working  lifetime-  The 
Althouse  et  al.  (1998)  study  did  not 
include  estimates  of  exposure 
concentration,  but  the  prevalence  rates 
were  shown  to  increase  with  tenure  in 
mining  (up  to  22  years).  In  an  earlier 
study,  NIOSH  compared  the  observed 
prevalences  of  CWP  among  miners  who 
participated  in  rounds  3  and  4  of  the 
CWXSP  with  the  predicted  prevalences 
from  the  epidemiological  study  by 
Attfield  and  Morring  (1992b)  (NIOSH 
1995,  Appendix  L).  That  analysis 
included  coal  miners  in  the  CWXSP 
who  had  started  work  between  1969  and 
1986  and  who  had  worked  10  or  more 
years;  exposure  concentrations  were 
estimated  ati  or  below  the  current 
standard.  NIOSH  found  that  the 
observed  and  predicted  prevalences 
were  similar,  thus  supporting  the 
validity  of  the  predictions  from  that 
epidemiological  study.  The  findings 
from  the  Attfield  and  Morring  (1992b) 
study  are  consistent  with  the  findings 
from  other  epidemiological  studies, 
including  Attfield  and  Seixas  (1995). 
Comparing  the  effect  of  miners' 
exposures  received  either  before  or  after 
1970,  Attfield  and  Seixas  (1995)  found 
that  exposure  during  both  time  periods 
contributed  to  the  development  of 
pneumoconiosis. 

In  addition,  the  epidemiological 
studies  are  relevant  to  predicting  the 
risks  of  occupational  respiratory 
diseases  among  miners  working  today 
because  the  cumulative  exposures  of 
miners  working  at  the  current  standard 
of  2.0  mg/m'  for  a  full  45-year  working 
lifetime  are  well  within  the  range  of  the 
data  examined  in  these  studies  (Attfield 
and  Seixas,  1995;  Attfield  and  Morring 
1992a,b;  Attfield  and  Hodous,  1992; 
Seixas  et  al.  1992,  1993).  Thus,  risk 
estimates  based  on  these  studies  do  not 
require  extrapolation  beyond  the  range 
of  the  data.  These  epidemiological 
studies  included  quantitative  estimates 
of  miners'  exposures  to  respirable  coal 
mine  dust  and  foiuid  statistically 
significant  relationships  between 
cumulative  exposure  and  prevalence  of 
pneiunoconiosis  or  COPD.  Despite 
several  differences  in  the  surveillance 


and  epidemiological  studies  {e.g., 
exposure  estimation  and  tenvue,  x-ray 
readers,  miner  participation  rates,  and 
mines),  the  observed  prevalence  rates 
from  the  surveillance  studies  confirm 
the  predicted  prevalences  from  the 
epidemiological  studies. 
The  Mine  Act  of  1977  states: 

"*   *  *  in  promulgating  mandatory 
[health]  standards  which  must  adequately 
assure  on  the  basis  of  the  best  available 
evidence  that  no  miner  will  suffer  material 
impairment  of  health  or  functional  capacity 
even  if  such  miner  has  regular  exposure  to 
the  hazards  dealt  with  by  such  standards  for 
the  period  of  his  working  life."  Mine  Act 
101(a)(6)(A). 

Findings  from  the  CWXSP  indicate  an 
overall  decline  in  the  prevalence  of 
CWP  fi^m  11%  in  the  1970s  to  2.8%  in 
the  sixth  round  of  CWXSP  (1992-1996) 
(NIOSH,  Work-Related  Lung  Disease 
Surveillance  Report,  Table  2-11,  1999). 
Even  so.  Miners'  Choice,  CWXSP,  and 
MSHA's  one-time  medical  surveillance 
programs  in  the  1990s  consistently 
show  prevalence  of  CWP  to  be  at  levels 
that  cause  concern.  If  patterns  of 
overexposure  to  respirable  coal  mine 
dust  remain  unchanged  for  these  coal 
miners,  the  prevalence  of  CWP  would 
continue  to  increase,  as  their  cumulative 
exposiu«  to  respirable  coal  mine  dust 
increases  over  their  coal  mining  careers. 
Both  MSHA  and  NIOSH  (Re-opening 
notice  for  the  Determination  of 
Respirable  Coal  Mine  Dust  published 
elsewhere  in  today's  Federal  Register; 
Criteria  Docimient,  1995)  find  the 
current  program  for  preventing 
overexposiu^s  to  respirable  coal  mine 
dust  is  not  sufficient  to  adequately 
prevent  overexposures  to  respirable  coal 
mine  dust  and  protect  the  health  of  the 
coal  miners. 

B.  Hazard  Identification 

1.  Agent:  Coal 

Coal  is  a  fossil  fuel  derived  from 
partial  degradation  of  vegetation. 
Through  its  combustion,  energy  is 
produced  which  makes  coal  a  valuable 
global  commodity.  It  has  been  estimated 
that  over  one-third  of  the  world  uses 
energy  provided  by  coal  (Manahan, 
1994).  Approximately  J  ,800 
underground  and  surface  coal  mines  are 
in  operation  in  the  United  States 
annually  producio^slightly  over  a 
billion  short  tons  of  coal  (Mattos,  1999). 

Coal  may  be  classified  on  the  basis  of 
its  type,  grade,  and  rank.  The  type  of 
coal  is  based  upon  the  plant  material 
{e.g.,  lignin,  cellulose)  from  which  it 
originated.  The  grade  of  coal  refers  to  its 
chemical  purity.  Although  coal  is 
largely  carbon,  it  may  also  contain  other 
elements  such  as  hydrogen,  oxygen. 


nitrogen,  and  sulfur.  "Hard"  coal  refers 
to  coal  with  a  higher  carbon  content 
{i.e..  90-95%)  than  "soft"  coal  (i.e.,  65- 
75%).  Coal  rank  relates  to  geologic  age, 
indexed  by  its  fixed  carbon  content, 
down  to  65%,  and  then  by  its  heating 
value.  Volatile  matter  varies  inversely 
with  the  fixed  carbon  value.  The  most 
commonly  described  coal  ranks  include 
lignite  (low  rank),  bitiuninous  coal 
(medium  rank),  and  anthracite  (high 
rank)  (Manahan,  1994). 

2.  Physical  State:  Coal  Mine  Dust 

Aerosols  are  a  suspension  of  solid  or 
liquid  particles  in  air  (Mercer,  1973); 
they  may  be  dusts  which  are  solid 
particles  suspended  in  the  air.  Coal  dust 
may  be  freshly  generated  or  may  be  re- 
suspended  from  surfaces  on  which  it  is 
deposited  in  mines.  As  discussed  below, 
coal  mine  dust  may  be  inhaled  by 
miners,  depending  upon  the  particle 

size. 

Coal  mine  dust  is  a  heterogenous 
mixtiue,  signifying  that  all  coal  particles 
do  not  have  the  same  chemical 
composition.  The  particles  are 
influenced  by  the  type,  grade,  and  rank 
of  coal  from  which  they  were  generated 
(Manahan,  1994).  Irrespective  of 
differences  in  coal  characteristics,  these 
dusts  are  water-insoluble,  which  is 
important  biologically  and 
physiologically.  Unlike  soluble  dusts 
which  may  readily  pass  into  the 
respiratory  system  and  be  cleared  via 
the  circulatory  system,  insoluble  dusts 
may  remain  in  the  lungs  for  prolonged 
periods  of  time.  Thus,  a  variety  of 
cellular  responses  may  result  that  could 
eventually  lead  to  lung  disease. 

3.  Biological  Respirable  Coal  Mine  Dust 

The  principal  route  of  occupational 
exposure  to  respirable  coal  mine  dust 
occurs  via  inhalation.  As  a  miner 
breathes,  coal  mine  dust  enters  the  nose 
and/ or  mouth  and  may  pass  into  the 
mid  airways  {e.g.,  bronchi,  terminal 
bronchioles)  and  lower  airways  (e.g., 
.  respiratory  bronchioles,  alveolar  ducts). 
Coal  mine  dust  has  a  size  distribution 
that  is  estimated  to  range  between  1  and 
100  micrometers  {\ua)  (1  ^m  =  10"*  m) 
(Silverman,  et  al.,  1971).  The  size  of  coal 
particles  is  critical  in  determining  the 
level  of  the  respiratory  tract  at  which 
deposition  and  retention  occm 
(American  Conference  of  Governmental 
Industrial  Hygienists,  1999;  American 
Industrial  Hygiene  Association,  1997). 
Particles  that  are  greater  than  10  ^m 
are  largely  filtered  in  the  nasal  passages. 
However,  it  has  long  been  known  that 
some  particles  greater  than  10  ^m  in 
size,  can  be  inhaled,  and  that  some  of 
these  particles  can  reach  the  alveoli  of 
the  lungs  (Lippman  and  Albert,  1969). 


According  to  the  British  National  Coal 
Board,  "particles  as  large  as  20  microns 
(i.e.,  micrometers  (jun))  mean  diameter 
may  be  deposited,  although  most  'lung 
dust'  lies  in  the  range  below  10  microns 
diameters"  (Goddard,  et  al.,  1973). 
Particles  less  than  10  jun  in  size  easily 
move  throughout  the  respiratory  tract. 
As  particle  size  decreases  ftt>m  10  to  5 
^jn,  however,  there  is  greater 
penetration  into  the  mid  arid  lower 
regions  of  the  lung.  Particles  that  are 
approximately  1-2  jim  are  the  most 
likely  to  be  deposited  in  the  lung 
(American  Conference  of  Governmental 
Industrial  Hygienists,  1999;  Mercer, 
1973).  During  mouth  breathing,  there 
may  be  a  slight  upward  shift  in  the 
particle  deposition  curve  such  that  2-3 
|im-sized  particles  are  the  most  likely  to 
be  deposited  in  the  respiratory  tract 
(Heyder,  et  al.,  1986).  Irrespective  of 
nasal  or  mouth  breathing,  the  potential 
respiratory  tract  penetration  of  particles 
less  than  10  ^un  in  size  is  important 
because  particles  in  the  respirable  size 
range  deposit  in  the  deep  limg  where 
clearance  is  much  slower. 

For  the  purposes  of  this  rule, 
"respirable  dust"  is  defined  as  dust 
collected  writh  a  sampling  device 
approved  by  the  Secretary  of  Labor  and 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  (DHHS)  in 
accordance  with  30  CFR  Part  74  (Coal 
Mine  Dust  Personal  Sampler  Units).  In 
practice,  the  coal  mine  dust  personal 
sampler  unit  has  been  used  in  the  U.S. 
The  particles  collected  with  an 
approved  sampler  approximate  that 
portion  of  the  dust  which  may  be 
deposited  in  the  lung  (West,  1990; 
1992).  It  does  not,  however,  indicate 
pulmonary  retention  (i.e.,  those 
particles  remaining  in  the  lung).  For 
those  particles  that  are  deposited  in  the 
limg,  clearance  mechanisms  normally 
operate  to  assist  in  their  removal.  For 
example,  within  the  thoracic  (tracheal- 
bronchiaJ)  region  of  the  lung,  cilia  (i.e., 
hairlike  projections)  line  the  airways 
and  are  covered  by  a  thin  layer  of 
mucus.  They  assist  in  particle  clearance 
by  beating  rhj^thmically  to  project 
particles  toward  the  throat  where  they 
may  be  swallowed,  coughed,  sneezed,  or 
expectorated.  This  rhythmic  beating 
action  is  effective  in  removing  particles 
fairly  quickly  (i.e.,  hovus  or  days). 
Within  the  alveolar  region  of  the  lung, 
particles  may  be  engulfed  by  pulmonary 
macrophages.  These  large  "wandering 
cells"  may  remove  particles  via  the 
blood  or  lymphatics.  This  process, 
unlike  the  movement  of  the  cilia  is 
miich  slower  (i.e.,  months  or  years). 
Thus,  some  particles,  particidarly  those 
that  are  insoluble,  may  remain  in  the 


alveolar  region  for  long  periods  of  time, 
despite  the  fact  that  pulmonary 
clearance  is  not  impaired.  It  is  the 
pulmonary  retention  of  coal  mine  dust 
which  may  be  the  impetus  for 
respiratory  disease. 

It  is  also  important  lo  note  that  silica 
may  be  present  in  the  coal  seam,  within 
dirt  bands  in  the  coal  seam,  and  in  rock 
above  and  below  coal  seams.  Of  the 
silica  found  in  coal  mines,  quartz  is  the 
form  which  is  found.  Thus,  quartz  may 
become  airborne  diuing  coal  removal 
operations  (Manahan,  1994).  Miners 
may  inhale  dust  that  is  a  mixtiire  of 
quartz  and  coal.  MSHA  is  concerned 
with  the  inhalation  of  quartz  since  it 
may  be  deposited  in  the  lungs  of  miners 
and  produce  silicosis.  This  is  a 
restrictive  limg  disease  which  is 
characterized  by  a  stiffening  of  the  lungs 
(West,  1990;  1992).  Silicosis  has  been 
seen  in  coal  miners  (e.g.,  surface  miners, 
drillers,  roofbolters)  (Balaan,  et  al. 
1993).  Silicosis  may  develop  acutely 
(i.e.,  6  months  to  2  years)  following 
intense  exposxue  to  high  levels  of 
respirable  crystalline  quartz.  Silicosis 
has  also  been  observed  in  coal  miners 
following  chronic  exposure  (i.e.,  15 
years  or  more),  but  may  be  accelerated 
(i.e.,  7-10  years)  in  some  cases  (Balaan, 
etaJ,  1993).  Silicosis  is  irreversible  and 
may  lead  to  other  illnesses  and 
prematiue  mortality.  People  with 
silicosis  have  increased  risk  of 
pulmonary  tuberculosis  infection  and 
an  increased  risk  of  lung  cancer 
(Althouse,  et  al.,  1995;  International 
Agency  for  Research  on  Cancer,  1997). 
MSHA's  current  standard  of  2.0  mg/m' 
for  respirable  coal  dust  requires  that 
quartz  levels  in  the  respirable  coal  mine 
dust  be  5%  or  lower.  Otherwise,  the  2.0 
mg/m'  respirable  coal  dust  exposure 
limit  does  not  apply  and  must  be 
adjusted  downward  for  percentage  of 
quartz.  If  respirable  coal  mine  dust 
contains  more  than  5%  quartz,  then  the 
following  formula  is  applied  (30  CFR 
70.101;  30  CFR  71.101). 

Respirable  dust  standard  (mg/m3)= 
{(10)/(%  Quartz)} 

The  intent  of  this  formula,  as 
prescribed  by  the  Secretary  of  Health. 
Education,  and  Welfare  in  1971, 
whenever  the  respirable  coal  mine  dust 
in  the  mine  atmosphere  of  the  active 
workings  contains  more  than  five 
percent  quartz,  is  to  maintain  miner 
exposures  to  quartz  below  0.1  mg/m' 
(100  ng/m^).'^ 


>5The  applicable  dust  standard  for  intake  air  in 
§  70.100(b)  and  for  toiners  who  have  exercised 
rights  under  Part  90  regulaUons  in  §90.100  is  1.0 
mg/m'.  Those  standards  are  also  lowered  if  the 
quartz  content  of  the  respirable  coal  mine  dust 

Continirad 
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C.  Health-Related  Effects  ofRespirable 
Coal  Mine  Dust 

1.  Description  of  Major  Health  Effects 

Consistently,  epidemiological  studies 
have  demonstrated  miners  to  be  at  risk 
of  developing  respiratory  symptoms,  a 
loss  of  lung  function,  and  lung  disease 
as  a  consequence  of  occupational 
exposure  to  respirable  coal  mine  dust. 
As  noted  previously,  risk  factors  include 
type(s)  of  dust,  dust  concentration, 
diu-ation  of  exposure,  age  of  the  miner 
(often  measured  as  age  at  time  of 
medical  examination),  and  coal  rank. 

a.  Simple  Coal  Workers' 
Pneumoconiosis  (Simple  CWP)  and 
Progressive  Massive  Fibrosis  (PMF) 

In  earlier  stages  of  pneumoconiosis 
the  term,  "simple  coal  workers' 
pneumoconiosis"  (simple  CWP),  has 
been  used,  while  in  more  advanced 
stages,  the  terms  "complicated  CWP" 
and  PMF  have  been  used 
interchangeably.  Simple  CWP  and  PMF 
involve  the  lung  parenchyma  and  are 
produced  by  deposition  and  retention  of 
respirable  coal  dust  in  the  lung. 

To  determine  if  a  miner  has  simple 
CWP  or  PMF,  chest  x-rays  are  taken  and 
classihed  by  a  certified  radiologist  or 
reader.  Opacities  (both  irregular  and 
rounded)  are  identified  on  chest  films 
and  then  classified  using  a  scale  of  0 
through  3  (e.g.,  simple  CWP  category  1), 
where  higher  category  values  indicate 
increasing  concentration  of  opacities.  In 
some  instances,  two  category  values 
may  be  given.  For  example,' simple  CWP 
category  2/3  signifies  that  the  reader 
decided  the  film  was  category  2,  but 
suspected  that  it  might  have  been 
category  3.  The  International  Labour 
Office  (ILO)  has  provided  a  full 
description  of  the  criteria  for  these 
classifications  (ILO,  1980). 

Studies  have  shown  that  the 
prevalences  of  both  small  rounded  and 
small  irregular  opacities  increase  with 
increasing  coal  mine  dust  exposure 
(Amandus  et  ai,  1976;  Cockcroft  et  ai. 
1983:  Collins  et  al.  1988).  Miners  with 
small  opacities  (rounded  and/or 
irregular)  on  their  chest  x-rays  were 
more  likely  to  report  chronic  cough  and 
phlegm,  and  breathlessness,  than  miners 
without  small  opacities  (category  0/0) 
(Collins  et  al.  1988).  This  effect  was 
more  common  among  miners  with 
predominately  small  roimded  opacities 
(Collins  et  al,  1988;  Rae  et  al,  1971). 
Small  irregular  opacities  have  been 
associated  with  impaired  lung  function 
(Amandus  et  al,  1976;  Cockcroft  et  al, 
1982b,c;  Collins  et  al,  1988).  The 


exceeds  &  percent.  However,  no  effect  occurs  until 
the  quartz  content  exceeds  10  percent. 


pattern  of  lung  function  impairment 
reported  by  Collins  et  al  (1988)  was 
consistent  with  that  typically  associated 
with  dust  exposure  in  coal  miners,  and 
was  distinctly  different  from  the  pattern 
observed  among  smokers. 

Because  simple  CWP  represents  an 
early  stage  of  a  progressive  disease, 
miners  who  have  had  a  chest  x-ray 
classified  as  ILO  category  1  or  greater 
are  more  likely  than  those  with  a  clear 
x-ray  (category  0)  to  progress  to  the 
more  severe  stages  of  the  disease, 
including  the  complicated  form,  PMF 
(categories  A,,B,  or  C)  (Cochrane,  1962; 
Jacobsen,  et  al,  1971;  McLintock,  et  al, 
1971;  Morfeld  et  al,  1992;  Balaan,  et  al, 
1993).  In  addition,  miners  with  simple 
CWP  were  found  to  have  an  increased 
risk  of  dying  from  pneumoconiosis  (as 
the  underlying  or  a  contributing  cause 
on  the  death  certificate)',  and  this  risk 
tended  to  increase  with  increasing 
radiographic  category  (Kuempel  et  al, 
1995). 

Progressive  massive  fibrosis  (PMF)  is 
associated  with  decreased  lung  function 
and  increased  premature  mortality 
(Rasmussen,  et  al,  1968;  Atuhaire,  et 
al,  1985;  Miller  and  Jacobsen,  1985; 
Attfield  and  Wagner,  1992).  Progressive 
massive  fibrosis  is  also  associated  with 
increases  in  respiratory  symptoms  such 
as  chest  tightness,  cough,  and  shortness 
of  breath.  Miners  with  PMF  also  have  an 
increased  risk  of  acquiring  infections 
and  pulmonary  tuberculosis  (Petsonk 
and  Attfield,  1994;  Yi  and  Zhang,  1996). 
Finally,  miners  with  PMF  have  an 
increased  risk  of  right-side  heart  failure 
(i.e.,  cor  pulmonale)  (Cotes  and  Steel, 
1987). 

b.  Other  Health  Effects 

During  a  medical  examination,  a 
miner  may  be  questioned  by  his/her 
physician  about  symptoms  such  as 
cough,  phlegm  production,  chest 
tightness,  shortness  of  breath,  and 
wheezing.  Occupational  physicians  may 
also  conduct  pulmonary  function  tests 
using  spirometry  or  plethysmography. 
Pulmonary  performance  may  be 
assessed  via  repeated  measurements  of 
lung  volumes  and  capacities,  such  as 
the  forced  expiratory  volume  in  one 
second  (FEVl),  vital  capacity  (VC), 
forced  vital  capacity  (FVC),  residual 
volume  (RV),  and  total  lung  capacity 
(TLC)  (West,  1990;  1992).  Changes  in 
lung  voliunes  and  capacities  may 
indicate  a  loss  of  the  integrity  of  the 
lung  (i.e.,  respiratory  system).  More 
importantly,  they  can  provide 
information  for  diagnosis  of  diseases 
affecting  the  airways  and/or  elasticity  of 
the  lung  (i.e.,  obstructive  vs.  restrictive 
lung  disease)(West,  1990;  1992). 


The  term,  chronic  obstructive 
pulmonary  disease  (COPD),  refers  to 
three  disease  processes  that  are  often 
difficult  to  properly  diagnose  and 
differentiate:  Chronic  bronchitis, 
emphysema,  and  asthma  (Coggon  and 
Taylor,  1998;  Garshick,  et  al.,  1996; 
West,  1990;  1992).  As  indicated  by 
several  studies,  the  exposiu'e  of  miners 
to  respirable  coal  mine  dust  places  them 
at  increased  risk  of  developing  COPD. 
Furthermore,  COPD  may  occur  in 
miners  with  or  without  the  presence  of 
simple  CWP  or  PMF. 

COPD  is  characterized  by  airflow 
limitations,  and  thus  there  is  a  loss  of 
pulmonary  function.  As  in  simple  CWP 
or  PMF,  a  miner  with  COPD  may  have 
a  variety  of  respiratory  symptoms  (e.g., 
shortness  of  breath,  cough,  sputum 
production,  and  wheezing)  and  may  be 
at  increased  risk  of  acquiring  infections. 
COPD  is  associated  with  increased 
premature  mortality  (Hansen,  et  al, 
1999;  Meijers,  etal,  1997). 

Briefly,  in  chronic  bronchitis  and  in 
asthma,  there  is  excess  mucous 
secretion  in  the  mid  to  lower  airways 
(West,  1990;  1992).  In  contrast, 
emphysema  is  characterized  by 
dilatation  (enlargement)  of  alveoli  that 
are  distal  to  the  terminal  bronchioles, 
which  leads  to  poor  gas  exchange  (i.e., 
poor  transfer  of  oxygen  and  carbon 
dioxide).  Additionally,  there  is  a 
breakdown  of  the  interstitium  between 
the  alveoli.  These  pathological  changes 
may  be  confirmed  upon  autopsy.  With 
asthma,  the  airflow  limitations  may  be 
partially  or  completely  reversible,  while 
they  are  only  partially  reversible  with 
chronic  bronchitis  and  emphysema. 

The  Mine  Safety  and  Health 
Administration  (MSHA)  and  the  NIOSH 
recognize  that  respiratory  symptoms, 
loss  of  lung  function,  and  COPD  may 
impair  the  ability  of  a  miner  to  perform 
his/her  job  and  may  diminish  his/her  . 
quality  of  life  (65  FR  49215). 
Additionally,  miners  having  such  health 
effects  are  at  increased  risk  of  morbidity 
(e.g.,  ttoia  cardio-pulmonary  disease, 
infections)  and  premature  mortality. 

2.  Toxicological  Literature 

Tobetter  understand  the  human 
health  effects  of  exposiu«  to  respirable 
coal  mine  dust  and  to  more  fully 
characterize  the  associated  risks,  it  is 
important  to  consider  data  that  have 
been  obtained  in  animal  based 
toxicological  studies.  To  date,  sub-acute 
studies  (a  study  with  a  duration  of  30 
days,  or  less,  in  which  multiple 
exposures  of  the  same  agent  are  given) 
and  chronic  studies  (a  study  with  a 
duration  of  more  than  3-months,  in 
which  multiple  exposures  of  same  agent 
are  given)  attempted  to  mimic  miners' 


exposures.  Inhalation  was  generally  the 
route  of  exposing,  although  several 
studies  have  also  employed  instillation 
techniques  (i.e.,  a  method  which  places 
a  known  quantity  of  dust  into  the 
trachea  or  bronchi). 

Most  recent  toxicological  studies  have 
been  short-term  studies,  largely  focusing 
on  "limg  overload"  (Sipes,  1996; 
Oberdorster,  1995;  Morrow,  1988, 1992; 
Witschi,  1990),  species-dependent  limg 
responses  (Nikula,  et  al.,  1997a,b; 
Mauderly,  1996;  Lewis,  et  al.,  1989; 
Moorman,  et  al.,  1975),  and  particle 
size-dependent  lung  inflammation 
(Soutar,  et  al,  1997).  The  data  have 
shown  that  pxilmonary  clearance  of 
particles  may  become  impaired, 
potentially  leading  to  inflammatory  and 
other  cellular  responses  in  the  lung. 
Although  overloading  has  not  been 
demonstrated  in  humans,  the  finding  of 
reduced  lung  clearance  among  retired 
^      U.S.  coal  miners  (Freedman  and 

Robinson,  1988)  is  consistent  with  this 
possibility. 

The  data  from  Moorman,  et  al.  (1975), 
Lewis,  et  al.  (1989),  and  Nikula,  et  al. 
(1997a,b)  are  noteworthy  for  several 
reasons.  First,  these  groups  of 
investigators  conducted  chronic 
inhalation  toxicity  studies  (i.e.,  chronip 


bioassays).  This  is  important  since 
miners'  exposiues  also  occur  via 
inhalation,  and  over  a  working  lifetime. 
Secondly,  the  investigators  used  an 
exposure  concentration  of  2.0  mg/m'  in 
their  bioassays.  As  noted  above,  this  is 
the  ciurent  MSHA  standard  for 
respirable  coal  mine  dust.  Thirdly,  the 
exposures  involved  nonhuman 
primates,  whose  responses  are  thought 
to  closely  mimic  those  of  man.  Some  of 
the  key  findings  of  these  studies 
included:  deposition  of  coal  dust  in  the 
animals'  lungs,  retention  of  coal  dust  in 
alveolar  tissue,  altered  lung  defense 
mechanisms,  reduced  pulmonary 
airflows,  and  hyperinflation  of  the 
lungs.  One  of  the  shortcomings  of  these 
studies  is  that  complete  dose-response 
relationships  were  not  developed. 
However,  at  higher  exposure 
concentrations,  greater  effects  may  be 
expected  which  is  a  basic  tenet  of 
toxicology.  Thus,  at  exposure 
concentrations  above  2.0  mg/m',  MSHA 
and  NIOSH  believe  that  more  severe 
obstructive  lung  disease  may  occur  (65 
FR  42078). 

3.  Epidemiological  Literatiu« 

Epidemiological  studies  have 
consistently  demonstrated  the  serious 
health  effects  of  exposure  to  high  levels 


Table  V-2  —Respirable  Coal  Mine  Dust  Epidemiological  Studies,  by 

Present 


of  respirable  coal  mine  dust  (i.e.,  above 
2.0  mg/m')  over  a  working  Ufetime. 
Table  V-2  lists  epidemiological  studies 
since  1986  whose  results  will  be 
discussed  on  the  basis  of  the  type  of 
observed  health  effect.  Studies 
completed  even  earlier  including  the 
early  work  of  Cochrane  (1962), 
McLintoolfe^et  al.  (1971).  and  Jacobsen, 
et  al.  (1971)  demonstrated  the  adverse 
health  effects  (e.g.,  simple  CWP.  PMF) 
of  respirable  coal  mine  dust  in  British 
coal  miners.  ^ 

Both  early  and  recent  studies  have 
shown  that  the  lung  is  the  major  target 
organ  (i.e.,  organ  in  which  toxic  effects 
occur)  when  exposure  to  respirable  coal 
mine  dust  occurs.  As  seen  in  Table  V- 
2,  numerous  studies  of  miners  have 
been  conducted.  Recent  U.S.  studies 
were  conducted  using  data  from  one  or 
more  of  the  first  four  rounds  of  the 
National  Study  of  Coal  Workers' 
Pneumoconiosis  (NSCWP),  and  have 
provided  extensive  data  on  miners' 
health.  Many  of  these  studies 
demonstrated  that  miners  are  at 
increased  risk  of  multiple,  concurrent 
respiratory  ailments  (Attfield  and 
Seixas,  1995;  Kuempel,  et  al.,  1997; 
Meijers,  et  al,  1997;  Seixas,  et  al.,  1992) 

Reported  Outcomes  from  1986  to 


studies 


Meijers,  etal.,  1997 

Bourgltard.  etal.,  1998 

Kuempel,  etal.,  ^99T 
Maclaren,  etal.,  1989 

Kuempel,  etal..  1995* 

Love,  etal.,  1997 

Love,  etal.,  1992 

AlthoOse,  etal.,  1998*  

Attfield  and  Morring,  1992b* 
Attfield  and  Seixas,  1995* 
Goodwin  and  Attfield,  1998* 
Hodous  and  Attfield,  1990* 
Hurley  and  Jacobsen,  1986 
Hurley  and  Maclaren,  1987;  1988 
Hurley,  etal.,  1987 
Morfeld.  etal.,  1997 
Starzynski,  et  al..  1996 
Yi  and  Zhang,  1996 

CoHins,  etal.,  1988 

Morfeld.  etal.,  1997  

Cockcroft  and  Andersson,  1987  .. 
Wang,  ef  a/..  1997 

Leigfi.  etal..  1994 

Marine,  etal..  1988 
Seixas,  ef  a/.,  1993 
Soutar  and  Huriey,  1986 

Attfiekj  and  Hodous,  1992*  

Carta,  etal.,  1996 
Henneberger  and  Attfield,  199r 
Hennet)erger  and  AttfieW,1996* 
Lewis,  etal..  1996 
Seixas,  etal..  1992* 


Reported  outcomes 


PMF,  SCWP,  COPD,  LLF 
PMF,  SCWP,  LLF,  RS 


PMF,  SCWP,  COPD 
PMF,  SCWP,  LLF 


PMF,  SCWP 


SCWP,  COPD,  LLF,  RS 

SCWP 

SCWP,  COPD,  LLF 

COPD,  l±F,  RS 


LLF,  RS 
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Table  V-2.— Respirable  Coal  Mine  Dust  Epidemiological  Studies,  by  Reported  Outcomes  from  1986  to 

Present— Continued 

studies 

Reported  outcomes 

Hansen,  etal.,  

1999  LLP 

Weiss,  era/..  1995 

COPD:  Chronic  obstructive  pulmonary  disease. 

SCWP:  Simple  coal  workers'  pneumoconiosis. 

LLP:  Loss  of  lur>g  function. 

PMF:  Progressive  massive  fibrosis.  .  ■  , 

RS;  Respiratory  symptoms. 

'Studies  of  U.S.  Miners  Who  Participated  in  the  National  Study  of  Coal  Workers'  Pneumoconiosis  (NSCWP). 


a.  Simple  Coal  Workers' 
Pneumoconiosis  (Simple  CWP)  and 
Progressive  Massive  Fibrosis  (PMF) 

Studies  following  Cochrane  (1962) 
and  McLintock  et  a/.  (1971)  have 
confirmed  that  the  risk  of  PMF  increases 
with  increasing  category  of  simple  CWP 
(Hurley  and  Jacobsen,  1986;  Hurley,  et 
al.,  1987;  Hurley  and  Maclaren,  1988; 
Hodous  and  Attfield,  1990).  However, 
the  risk  of  PMF  was  greater  than 
previously  predicted  among  miners 
with  simple  CWP  category  1  or  without 
simple  CWP  (i.e.,  category  0)  (Hurley,  et 
al.,  1987).  The  risk  of  PMF  increased 
with  increasing  ciunulative  exposure, 
regardless  of  the  initial  category  of 
simple  CWP  (Hurley,  et  al.,  1987), 
indicating  that  reducing  dust  exposures 
is  a  more  effective  means  of  reducing 
the  risk  of  PMF  than  reliance  on 
detection  of  simple  CWP. 

Attfield  and  Seixas  (1995)  have 
demonstrated  a  relationship  between 
cumulative  exposure  to  respirable  coal 
mine  dust  and  predicted  prevalence  of 
pneumoconiosis  (i.e.,  simple  CWP, 
PMF).  Two  strengths  of  this  study 
include  the  quantitative  description  of 
exposure-response  among  both  miners 
and  ex-miners  (who  had  worked 
approximately  13—40  years  in  mining) 
and  the  fact  that  these  data  represent 
recent  conditions  experienced  by 
miners  in  the  U.S.  They  studied  a  group 
of  approximately  3,194  men  who 
worked  in  underground  bituminous  coal 
mines.  The  U.S.  miners  and  ex-miners 
had  participated  in  Round  1  (1970- 
1972)  or  Round  2  (1972-1975)  of  the 
NSCWP  and  were  examined  again  in 
Round  4  (1985-1988).  The  study 
population  excludes  86  miners  for 
whom  there  was  missing  exposure  data 
or  unreadable  x-rays.  Chest  x-rays  were 
read  to  determine  the  number  of  cases 
of  simple  CWP  and  PMF.  Attfield  and 
Sexias  (1995)  used  two  or  three  B 
readers  to  identify  the  profusion  of 
radiographic  opacities  based  on  the  ILO 
classification  scheme.  The  most 
inclusive  category  defined  in  their  paper 
was  CPW  1+  which  includes  simple 
CWP  categories  1,2,  and  3,  as  well  as 


PMF.  Dust  exposure  estimates  were 
generated  from  measurements  of  dust 
concentrations  as  well  as  from  work 
history.  A  logistic  (or  logit)  regression 
model  was  used  to  estimate  prevalence 
of  simple  CWP  and  PMF.  In  this 
statistical  analysis,  proportions  are 
transformed  to  natural  logarithmic 
values,  i.e.,  y  =  In  [p/(l-p),  before  a 
linear  model  is  fit  to  the  data  (Armitage, 
1977).  The  logistic  model  assumes  that 
the  data  have  a  binomial  distribution 
(e.g.,  presence  or  absence  of  PMF)  for  a 
given  set  of  covariate  values  (e.g.,  age, 
coal  rank,  dust  exposure,  pack-years  of 
smoking).  Using  logistic  modeling, 
relationships  were  developed  between 
cumulative  dust  exposiue  and 
prevalence  of  simple  CWP  (category  1+, 
category  2+)  and  PMF.  These 
relationships  were  the  key  strengths  of 
the  Attfield  and  Seixas  study  and  serve 
as  the  basis  for  the  quantitative  risk 
assessment  (QRA)  of  this  rule. 

The  recent  paper  of  Kuempel,  et  al. 
(1997)  has  provided  a  detailed 
discussion  and  quantitative  presentation 
of  excess  risks  associated  with 
respirable  coal  dust  exposures.  Their 
study  was  based  upon  results  from 
previous  studies  of  some  9,000 
underground  coal  miners  who 
participated  in  the  NSCWP  (Attfield  and 
Morring,  1992b;  Attfield  and  Seixas, 
1995).  Kuempel,  et  al.  estimated  excess 
(exposure-attributable)  prevalence  of 
simple  CWP  and  PMF  (i.e.,  number  of 
cases  of  disease  present  in  a  population 
at  a  specified  time,  divided  by  the 
number  of  persons  in  the  population  at 
that  specified  time).  Point  estimates  of 
excess  risk  of  PMF  ranged  from  1/1000 
to  167/1000  among  miners  exposed  at 
the  current  MSHA  standard  for 
respirable  coal  mine  dust.  These 
estimates  were  based  upon  dust 
exposure  that  occiured  over  a  miner's 
working  lifetime  (e.g.,  8  hours  per  day, 
5  days  a  week,  50  weeks  per  year,  over 
a  period  of  45  years).  Actual 
occupational  lifetime  exposure  may  be 
more,  due  to  extended  work  shifts  and 
work  weeks.  The  point  estimates  of  PMF 
presented  by  Kuempel,  et  al.  (1997) 


were  related  to  coal  rank,  where  higher 
estimates  (e.g.,  167/1000)  were  obtained 
for  high-rank  coal  (anthracite  coal)  and 
somewhat  lower  estimates  were 
obtained  for  mediiun/low  rank    * 
bitiuninous  coal  (e.g.,  21/1000).  Within 
each  coal  rank,  the  estimates  of  simple 
CWP  cases  were  at  least  twice  as  high 
as  those  for  PMF  (e.g.,  167/1000  PMF  vs. 
380/1000  simple  CWP>1). 

The  data  of  Attfield  and  Seixas  (1995) 
and  Kuempel,  et  al.  (1995;  1997)  were 
consistent  with  previous  data  of  Attfield 
and  Morring  (1992b)  who  reported 
relationships  between  estimated  dust 
exposure  and  predicted  prevalence  of 
simple  CWP  or  PMF.  They  also  noted 
that  exposure-response  relationships 
were  steeper  for  higher  ranks  of  coal 
such  as  anthracite,  and  concluded  that 
the  risks  for  anthracite  miners  appeared 
to  be  greater  than  for  miners  exposed  to 
lower  rank  coal  dust.  Attfield  and 
Morring  (1992b)  used  similar  methods 
as  described  above  (i.e.,  logistic 
modeling),  but  included  miners  from 
Round  1  of  the  NSCWP  (1969-1971); 
thus  representing  an  earlier  time  point 
in  the  NSCWP  when  the  respirable  coal 
mine  dust  concentrations  were  much 
higher  than  they  are  today. 

Recently,  Goodwin  and  Attfield 
(1998)  reported  that  there  were  concerns 
regarding  methodological 
inconsistencies  across  surveys  given 
during  the  four  rounds  of  the  NSCWP. 
In  particular,  they  noted  the 
discordance  in  classification  of  simple 
CWP  and  PMF  among  readers  of  chest 
films.  Despite  potential  discordance, 
Goodwin  and  Attfield  (1998)  have 
confirmed  previous  findings  of  a  decline 
in  simple  CWP  prevalence  from  1969  to 
1988.  Yet,  these  analyses  also 
demonstrated  that  simple  CWP  has  not 
been  eliminated.  The  Round  4 
prevalence  rates  were  3.9  percent  for 
simple  CWP  category  1  and  higher,  and 
0.9  percent  for  category  2  and  higher. 
This  illustrates  the  need  for  continued 
efforts  to  reduce  dust  exposures. 

Given  the  current  system  for 
monitoring  exposures  and  identifying 
overexposures  in  the  U.S.,  miners  are  at 
increased  risk  of  developing  simple 


CWP  and  PMF  from  a  working  lifetime 
exposiue  to  respirable  coal  mine  dust 
(Althouse  et  al.  1998,  Attfield  and 
Seixas,  1995;  Attfield  and  Morring, 
1992b;  Goodwin  and  Attfield,  1998; 
Kuempel,  et  al.  1997, 1995).  Whenever 
overexposures  (i.e.,  excursions  above 
the  applicable  dust  standard)  occiu,  the 
long-term  mean  exposure  of  miners  may 
be  increased,  thereby  causing  an 
upward  shift  on  the  exposure-response 
curve.  Such  a  shift  then  places  these 
overexposed  coal  miners  at  increased 
risk  of  developing  and  dying 
prematurely  from  simple  CWP  and 
PMF. 

The  Attfield  and  Seixas 
epidemiological  study  (1995)  is  the  most 
appropriate  to  use  in  estimating  the 
benefit  of  reduction  of  overexposures. 
The  authors  applied  scientific  rigor  to 
the  collection,  categorization,  and 
analyses  of  the  radiographic  evidence 
for  the  group  of  3,194  underground 
bitiuninous  coal  miners  who 
participated  in  Round  4, 1985-1988.  of 
the  National  Study  of  Coal  Workers' 
Pneumoconiosis  (NSCWP).  Radiologic 
evidence  was  carefully  collected  and 
analyzed  by  multiple  independent, 
NIOSH  certified  B  readers  to  identify 
stages  of  simple  CWP  and  PMF.  hi  the 
targeted  population  of  5,557  miners,  the 
participating  miners  (3,280)  were 
similar  to  the  non-participants  (2,277) 
with  regard  to  age  at  the  first  medical 
examination  and  prevalence  of  simple 
CWP  category  1  or  greater.  The  non- 
participants  had  worked  slightly  longer, 
yet  had  lower  prevalence  of  simple  CWP 
category  2  or  greater,  than  the 
participants.  This  study  describes  the 
differences  among  current  miners  and 
ex-miners  (health-related  or  job-related) 
in  the  relationships  between  the 
estimated  cumulative  exposure  to 
respirable  coal  mine  dust  and 
prevalence  of  simple  CWP  category  1  or 
greater.  Such  data  and  relationships 
were  not  available  in  other  U.S.  studies 
and  non-U. S.  studies. 

A  potential  limitation  in  the  U.S. 
studies  is  the  possible  bias  in  the 
exposure  data,  which  has  been  the 
subject  of  several  studies  (Boden  and 
Gold,  1984;  Seixas  et  al.,  1991;  Attfield 
and  Hearl,  1996).  An  advantage  of  the 
Attfield  and  Seixas  1995  study  (and  the 
earlier  studies  based  on  the  same  data 
set)  is  that  the  larger  mines  included  in 
these  epidemiological  studies  were 
shown  to  have  exposure  data  with 
relatively  small  bias  (Attfield  and  Hearl, 
1996).  Another  limitation  in  exposure 
data  used  in  the  U.S.  studies  is  that  the 
airborne  dust  concentrations  used  to 
estimate  individual  miners'  cumulative 
exposures  to  respirable  coal  mine  dust 
were  based  on  average  concentrations 


within  job  category  (these  average 
values  were  combined  with  data  of  each 
individual  miner's  duration  employed 
in  a  given  job).  The  earlier  U.S. 
exposure-response  studies  of  miners 
participating  in  the  first  medical  survey 
of  the  NSCWP  (Attfield  and  Morring. 
1992b;  Attfield  and  Hodous,  1992; 
Kuempel,  et  al.,  1995)  relied  primarily 
on  exposure  measurements  from  a  dust 
sampling  survey  during  1968-1969  to 
estimate  miners'  exposures  before  1970 
(Attfield  and  Morring,  1992a).  An 
advantage  of  the  Attfield  and  Seixas 
1995  study  is  that,  in  addition  to  the 
pre-1970  exposiue  estimates,  more 
detailed  exposure  data  were  available  to 
estimate  miners'  exposures  from  1970  to 
1987,  during  which  the  mean  airborne 
concentrations  were  stratified  by  mine, 
job,  and  year  (Seixas,  et  al.,  1991). 

The  most  complete  exposure  data 
available  are  those  for  coal  miners  in  the 
United  Kingdom  (Hurley,  et  al.,  1987; 
Hurley  and  Maclaren,  1987;  Soutar  and 
Hurley,  1986;  Marine,  et  al.,  1988; 
Maclaren.  et  al,  1989).  These  studies- 
include  medical  examinations  and 
individual  estimates  of  ekposure  for 
more  than  50,000  miners  for  up  to  30 
years.  The  U.S.  studies  are  consistent 
with  these  U.K.  studies  in 
demonstrating  the  risks  of  developing 
occupational  respiratory  diseases  from 
exposure  to  respirable  coal  mine  dust. 
These  risks  increase  with  increasing 
exposure  concentration  and  duration, 
and  with  exposure  to  dust  of  higher 
ranked  coal.  The  QRA  and  associated 
benefits  for  this  rulemaking  were  based 
on  the  Attfiefd  and  Seixas  (1995)  study 
because,  in  addition  to  the  advantages 
described  above,  it  best  represents  the 
recent  conditions  experienced  by 
miners  in  the  U.S.  The  QRA, 
Significance  of  Risk  discussion,  and 
Benefits  estimates  follow  in  Sections  VI, 
Vn,  and  IV  (a)(2).  respectively.  The 
international  studies  provide  an 
important  basis  for  comparison  with  the 
U.S.  findings,  and  several  of  the  recent 
international  studies  are  described  in 
detail  here. 

Bourgkard,  et  al.,  (1998)  conducted  a 
4-year  study  of  a  group  of  French  coal 
miners  who  were  employed  in 
underground  and  surface  mines.  The 
investigators  examined  the  prognostic 
role  of  cumulative  dust  exposure, 
smoking  patterns,  respiratory 
symptoms,  lung  CT  scans,  and  lung 
function  indices  for  chest  x-ray 
worsening  and  evolution  to  simple  CWP 
and  PMF.  Bourgkard,  et  al.,  (1998), 
through  selection  of  a  younger  worker 
population  (i.e.,  35-48  years  old  at  start 
of  study),  attempted  to  focus  on  the 
early  stages  of  simple  CWP.  In  essence, 
they  hoped  to  identify  those  miners  Who 


needed  to  be  relocated  to  less  dusty 
workplaces  or  who  needed  to  be 
clinically  monitored.  Bourgkard,  et  al. 
(1998)  found  a  significant  association 
between  cumulative  dust  exposure  and 
what  was  termed  chest  x-ray 
"worsening"  (i.e.,  increase  in  reader- 
designated  category  signifying 
progression  of  simple  CWP).  In 
addition,  they  found  that  miners  with 
pneumoconiosis,  wheezing,  decreased 
lung  function,  and  high  cumulative  dust 
exposure  at  the  first  medical 
examination  were  those  most  likely  to 
show  worsening  on  their  chest  x-rays 
four  years  later. 

Love,  et  al.  (1997, 1992)  reported  on 
occupational  exposures  and  the  health 
of  British  opencast  (i.e..  surface  or  strip) 
coal  miners.  They  studied  a  group  of 
approximately  1,200  miners  who  were 
employed  at  sites  in  England,  Scotland, 
and  Wales.  The  mean  age  of  the  men 
was  41;  many  had  worked  in  the  mining 
industry  since  the  1970s.  To  determine 
dust  exposure  levels,  full-shift  personal 
samples  were  collected.  Most  were 
respirable  dust  samples  which  were 
collected  using  Casella  cyclones 
according  to  the  procedures  described 
by  the  British  Health  and  Safety 
Executive  (HSE).  Thus  exposure 
determinations  would  be  comparable  to 
exposure  determinations  obtained  in 
U.S.  surface  coal  mines  since  both 
measure  respirable  dust  according  to  the 
British  Medical  Research  Council 
(BMRC)  criteria. 

These  investigators  found  a  doubling 
in  the  relative  risk  of  developing 
profusion  of  simple  CWP  category  0/1 
for  every  10  years  of  work  in  the 
dustiest  jobs  in  surface  mines.  These 
respirable  coal  dust  exposures  were 
under  1  mg/m^.  Love,  et  al.  (1992, 
1997),  like  other  investigators, 
emphasized  the  need  for  monitoring  and 
controlling  exposures  to  respirable  coal 
mine  dust,  particularly  in  high  risk 
operations  (e.g.,  drillers,  drivers  of 
bulldozers). 

Meijers,  et  hi.  tl997)  studied  Dutch 
coal  miners  who  were  examined 
between  1952  and  1963,  and  who  were 
followed  until  the  end  of  1991.  They 
reported  an  increased  risk  of  mortality 
from  simple  CWP  and  PMF  among 
miners  who  had  generally  worked 
underground  for  20  or  more  years.  Their 
conclusions  were  based  upon  dramatic 
increases  in  standardized  mortality 
ratios  (SMRs).  There  were  several 
limitationis  in  this  study,  however. 

Morfeld,  et  al.  (1997)  published  a 
recent  paper  that  investigated  the  risk  of 
developing  simple  CWP  in  German 
miners  and  addressed  the  occupational 
exposure  limit  for  respirable  coal  dust 
in  Germany.  Their  study  included 
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approximately  5,800  miners  who 
worked  underground  from  the  late 
1970s  to  mid-1980s.  Morfeld.  et  al. 
observed  increases  in  relative  risks 
(RRs)  of  developing  early  x-ray  changes, 
category  0/1,  that  were  exposure- 
dependent.  Relative  risks  (RRs) 
increased  with  higher  dust 
concentrations. 

Starzynski,  et  al.  (1996)  conducted  a 
mortality  study  on  a  group  of  11,224 
Polish  males  diagnosed  with  silicosis, 
simple  CWP,  or  PMF  between  1970  and 
1985.  This  cohort  was  subdivided  by 
occupation  into  four  subcohorts:  Coal 
miners  (63%);  employees  of 
underground  work  enterprises  (8%) 
(i.e., drift  cutting  and  shaft  construction 
jobs);  metallurgical  industry  and  iron, 
and  nonferrous  foundry  workers  (16%); 
and  refractory  materials,  china,  ceramics 
and  quarry  workers  (13%).  The 
investigators  found  that  coal  miners  had 
a  slight,  statistically  significant  excess 
overall  mortality  (i.e.,  all  causes)  as 
indicated  by  a  standardized  mortality 
ratio  (SMR)  of  105  (with  a  95% 
confidence  interval  (C.I.)  of  100-110). 
Also,  excess  of  deaths  from  diseases  of 
the  respiratory  system  among  coal 
miners  was  nearly  four  times  that  of  the 
referent  population  (SMR  of  383  with  a 
95%  C.I.  of  345-424).  The  study  of 
Starzynski,  et  al.  (1996)  agrees  with 
others  that  there  is  premature  mortality 
among  coal  miners  from  simple  CWP 
and  PMF.  Unfortunately,  there  is  little 
or  no  information  presented  on  miner 
work  history,  exposure  assessment  (e.g., 
respirable  coal  mine  dust,  silica),  and 
mine  enviroimient  (e.g.,  coal  rank(s), 
underground  vs.  surface  mining). 

Yi  and  Zhang  (1996)  conducted  a 
study  to  measure  the  progression  from 
simple  CWP  to  PMF  or  death  among  a 
cohort  of  2,738  miners  with  simple  CWP 
who  were  employed  at  the  Huai-Bei  coal 
mine  in  China.  Relative  risks  (i.e.,  RRs) 
were  calculated  for  progression  from 
simple  CWP  category  1  to  simple  CWP 
category  3  and  for  progression  bom 
simple  CWP  category  3  to  death.  Their 
results  demonstrated  that  miners  with 
simple  CWP  category  1  are  at  risk  of 
developing  simple  CWP  category  2  and 
simple  CWP  category  3  (e.g.,  RRs  of 
1.101  and  2.360,  respectively).  They 
also  found  that  miners  with  PMF  had  a 
decreased  life  expectancy.  Other  risk 
factors  for  development  of  PMF 
included  long-term  work  underground, 
and  drilling.  This  study  was  limited  by 
a  lack  of  exposure  assessment, 
estimation  of  miner  smoking  histories, 
and  use  of  a  radiological  classiHcation 
system  that  differs  from  that  of  the  ILO. 

Hurley  and  Maclaren  (1987)  studied 
British  coal  miners  who  were  examined 
between  1953  and  1978,  over  5-year 


intervals.  They  have  shown  that 
exposure  to  respirable  coal  dust 
increases  the  risks  of  developing  simple 
CWP  and  of  progressing  to  PMF.  As 
seen  in  their  data  analysis,  these 
responses  were  dependent  upon  dust 
concentration  and  coal  rank.  That  is, 
greater  responses  were  seen  at  higher 
dust  concentrations  and  with  higher 
rank  coal  (i.e.,  increasing  percent 
carbon).  The  investigators  also  noted 
that  estimated  risks  were  unaffected  by 
changes  in  the  proportion  of  miners 
with  simple  CWP  who  transferred  jobs. 
The  authors  concluded  that  "limiting 
exposure  to  respirable  coal  dust  is  the 
only  reliable  way  of  limiting  the  risks  of 
radiological  changes  to  miners." 

b.  Other  Health  Effects 

As  noted  in  Table  V-2,  there  were  21 
studies  in  which  the  loss  of  lung 
function  (LLF)  was  examined  in  coal 
miners.  Fourteen  of  these  studies  also 
included  an  evaluation  of  respiratory 
symptoms  (RS)  in  the  miners.  There 
were  nine  studies  describing  chronic 
obstructive  pulmonary  disease  (COPD) 
in  miners. 

Henneberger  and  Attfield  (1997; 
1996),  Kuempel,  et  al.  (1997),  Seixas,  et 
al.  (1993),  Attfield  and  Hodous  (1992), 
and  Seixas,  et  al.  (1992)  evaluated  data 
from  pulmonary  function  tests  and 
standardized  questionnaires  to  miners 
in  the  NSCWP.  A  conmion  finding  in 
their  studies  was  an  increase  in 
respiratory  symptoms  such  as  cough, 
shortness  of  breath,  and  wheezing.  The 
symptoms  were  dependent  upon  the 
dust  concentration  to  whicif  the  miners 
had  been  exposed,  with  more 
pronounced  symptoms  occurring  after 
long-term  exposures  to  higher  exposure 
levels.  These  studies  also  demonstrated 
that  a  loss  of  lung  function  occurred 
among  miners. 

Attfield  and  Hodous  (1992)  studied 
U.S.  miners  who  had  spent  18  years 
underground  (on  average)  and  who 
participated  in  Round  1  (1969-1971)  of 
the  NSCWP.  They  observed  that  greater 
reductions  in  pulmonary  function  were 
associated  with  exposure  to  higher 
ranks  of  coal  (i.e.,  anthracite  vs. 
bituminous  vs.  lignite).  Using  linear 
regression  models,  Kuempel  et  al., 
(1997)  predicted  the  excess  (exposure 
attributable)  prevalence  of  lung  function 
decrements  among  miners  with 
cumulative  exposures  to  respirable  coal 
mine  dust  of  2  mg/m^  for  45  years  (i.e., 
90  mg-yr/m^).  The  excess  prevalence 
estimated  were  315  and  139  cases  per 
thousand  for  forced  expiratory  volume 
in  one  second  (FEV|)  of  <80%  and 
<65%  of  predicted  normal  values, 
respectively,  among  never-smoking 
miners  (a  sub-group  of  977  NSCWP 


participants  studied  in  Seixas  et  al.,    ■ 
1993).  Such  reductions  in  FEVi  are 
clinically  significant;  FEVi  <80%  (of 
predicted  normal  values)  is  a  measure 
that  is  used  to  determine  ventilatory 
defects  (American  Thoracic  Society, 
1991).  Three  recent  studies  found 
impaired  FEV|  tob^.a  predictor  of 
increased  pre-mature  mortality  (Weiss, 
et  al.,  1995;  Meijers,  et  al.,  1997;  Hansen 
et  al.,  1999). 

Seixas,  et  al.  (1993)  conducted  an 
analysis  of  977  underground  coal 
miners  who  began  working  in  or  after 
1970  and  were  participants  of  both 
NSCWP  Round  2  (1972-1975)  and 
Round  4  (1985-1988).  They  found  a 
rapid  loss  of  lung  function  in  miners 
and  further  declines  in  lung  function 
with  continuing  exposure  to  coal  mine 
dust.  Collectively  these  studies  hav», 
shown  that  the  prevalence  of  decreased 
lung  function  was  proportional  to 
cumulative  exposure.  That  is,  with 
exposure  to  higher  coal  dust  levels  over 
a  working  lifetime,  there  were  more 
miners  who  experienced  a  loss  of  lung 
function.  Also,  the  types  of  respiratory 
symptoms  and  patterns  of  pulmonary 
function  decrements  observed  by  both 
Attfield  and  Hodous  (1992)  Seixas,  et  al. 
(1992;1993)  are  characteristic  of  COPD. 

The  U.S.  findings  on  respiratory 
symptoms  and  loss  of  liug  function  in 
miners  have  agreed  with  those  of 
previous  British  studies  by  Marine,  et 
al.  (1988)  and  Soutar  and  Hurley  (1986). 
Marine,  et  al.  (1988)  analyzed  data  from 
British  coal  miners  and  focused  their 
attention  on  respiratory  conditions  other 
than  simple  CWP  and  PMF.  In 
particular,  they  examined  the  Forced 
Expiratory  Volume  in  one  second  (FEVi) 
among  smoking  and  nonsmoking  miners 
and,  on  the  basis  of  reported  respiratory 
symptoms,  identified  those  miners  with 
bronchitis.  Using  these  data,  logistic 
regression  models  were  used  to  estimate 
the  prevalence  of  chronic  bronchitis  and 
loss  of  lung  function.  Marine,  et  al. 
concluded  that  both  exposure  to 
respirable  coal  mine  dust  and  smoking 
independently  cause  decrements  in  lung 
function;  their  contributions  to  COPD 
appeared  to  be  additive  in  coal  miners. 

Soutar  and  Hurley  (1986)  examined 
the  relationship  between  dust  exposure 
and  lung  function  in  British  coal  miners 
and  ex-miners.  The  men  who  were 
studied  were  employed  in  coal  mines  in 
the  1950s  and  were  followed  up  and 
examined  22  years  later.  These  miners 
and  ex-miners  were  categorized  as 
smokers,  ex-smokers,  or  nonsmokers. 
The  Forced  Expiratory  Volume  in  one 
second  (FEVi),  the  Forced  Vital 
Capacity  (FVC),  and  the  FEV,/FVC 
ratios  decreased  in  all  study  groups  and 
these  reductions  in  lung  function  were 
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inversely  proportional  to  dust  exposure. 
Thus,  Soutar  and  Hurley  concluded  that 
exposure  to  respirable  coal  mine  dust 
can  caus6  severe  respiratory 
impairment,  even  without  the  presence 
of  simple  CWP  or  PMF.  They  speculated 
that  the  pathology  of  coal  dust-induced 
lung  disease  differs  from  that  induced 

by  smoking. 

Centrivacinar  emphysema  in  coal 
miners  has  been  associated  with  the 
eunount  of  dust  retained  in  their  limgs 
at  the  end  of  life  and  with  their  dust 
exposures  during  life  and  the  years 
worked  underground  (Ruckley  etal.,- 
1984;  Leigh  et  al.,  1983, 1994). 
Emphysema  in  coal  miners  has  also 
been  associated  writh  pathological 
measurements  of  pneumoconiosis 
(Cockcroft  et  al.,  1982a),  and  with  lung 
function  decrements  and  irregular 
opacities  on  chest  x-rays  (Cockcroft  et 
al.  1982b,c;  Cockcroft  and  Andersson, 
1987). 

Recent  studies  from  China  (Wang,  et 
al.,  1997)  and  the  European  community 
(Bourgkard,  et  al.,  1998;  Carta,  et  al., 
1996;  Lewis.  S.,  ef  al.,  1996)  have  also 
supported  the  British  and  U.S.  findings 
which  demonstrated  the  correlation 
between  occupational  exposure  to  coal 
dust  and  respiratory  symptoms  and  loss 
of  lung  function  in  miners. 

Wang,  et  al.  (1997)  examined  lung 
function  in  underground  coal  miners 
and  other  workers  from  several  factories 
in  Chongqing,  China.  For  their  study, 
information  was  obtained  on  exposiue 
duration,  results  of  radiographic  tests, 
and  smoking  history.  Pulmonary 
function  tests  were  performed, 
providing  the  Forced  Expiratory  Volume 
in  one  second  (FEV,).  the  Forced  Vital 
Capacity  (FVC),  and  FEV, /FVC  data. 
Additionally,  the  diffusing  capacity  for 
carbon  monoxide  (DLco)  was  measured. 
This  is  an  indicator  of  diffusion 
impairment  at  the  "blood-gas  barrier" 
which  may  occur,  for  example,  when 
this  barrier  becomes  thickened  (West, 
1990;  1992).  Wang,  et  a/.  (1997)  found 
that  there  was  impairment  of  pulmonary 
function  among  the  coal  miners  and 
they  had  evidence  of  obstructive 
disease.  Like  other  studies,  such  effects 
were  observed  emiong  coal  miners  even 
in  the  absence  of  simple  CWP. 
Pulmonary  function  was  further 
decreased  when  simple  CWP  was 
present.  This  study  did  not  provide 
exposure  measurements  and  there  was 
no  consideration  of  exposure-response 
■  relationships.  Also,  siUca  exposures  and 
their  potential  effects  were  not 
examined  in  the  underground  coal 
miners. 

As  noted  above,  Boiu^kard,  ef  al. 
(1998)  was  interested  in  the  earlier 
stages  of  simple  CWP  (i.e..  Categories  0/ 


1  and  1/0)  and  the  prognostic  role  of 
ciunulative  dust  exposure,  smoking 
patterns,  respiratory  symptoms,  lung  CT 
scans,  and  limg  function  indices  for 
chest  x-ray  worsening  and  evolution  to 
simple  CWP  category  1/1  or  higher. 
Over  a  4-year  period,  they  studied 
French  coal  miners  who  were  employed 
in  underground  and  surface  mines. 
Bourgkard,  ef  al.  (1998)  found  that,  at 
the  first  medical  examination,  the  ratio 
of  the  Forced  Expiratory  Volume  in  one 
second  (FEVi)  to  the  Forced  Vital 
Capacity  (FVC)  (i.e.,  FEV,/FVC)  and 
other  airflows  determined  from  a  forced 
expiration  (West,  1990;  1992)  were 
lower  &mong  miners  who  later 
developed  simple  CWP  category  1/1  or 
higher.  These  miners  also  experienced 
more  wheezing  at  the  first  medical 
examination.  Thus,  the  results  of  their 
study  suggested  that  liing  function 
changes  may  serve  as  an  early  indicator 
of  miners  who  are  at  increased  risk  of 
developing  simple  CWP  and  PMF  and 
who  should  be  monitored  more  closely. 
Carta,  et  al.  (1996)  have  examined  the 
role  of  dust  exposure  on  the  prevalence 
of  respiratory  symptoms  and  loss  of 
lung  function  in  a  group  of  young  Italian 
coal  miners  (i.e.,  mean  age  at  hire  28.9 
years,  mean  age  at  first  survey  31.2 
years).  These  miners  worked 
underground  and  were  exposed  to 
lignite  (i.e.,  low  rank  coal)  which  had  a 
5-7%  sulfur  content.  They  were 
followed  for  a  period  of  11  years,  from 
1983  and  1993.  Carta,  ef  al.  (1996)  found 
few  abnormalities  on  miner  chest  x-rays 
taken  throughout  the  11 -year  study. 
However,  there  was  an  increased 
prevalence  of  respiratory  symptoms  and 
loss  of  lung  function.  This  was 
particularly  noteworthy  since  dust 
exposures  were  often  below  1 .0  mg/m^; 
the  cumulative  dust  exposure  for  the 
whole  cohort  was  6.7  mg-yr/m'  after  the 
first  survey.  Thus,  Carta,  ef  al.  (1996) 
detoonstrated  that  miners  experience 
respiratory  effects  of  exposure  to  dust 
generated  from  a  lower  rank  coal  and  at 
lower  concentrations.  They  have 
recommended  yearly  measurements  of 
limg  function  for  miners. 

Lewis,  ef  al.  (1996)  studied  a  group  of 
British  miners,  many  of  whom  entered 
the  coal  industry  in  the  1970s.  Based 
upon  chest  x-rays,  the  miners  had  no 
evidence  of  simple  CWP  or  PMF.  The 
objective  of  this  study  was  to  determine 
whether  coal  mining  (i.e.,  exposure  to 
respirable  coal  mine  dust)  is  an 
independent  risk  factor  for  impairment 
of  lung  function.  Lewis,  ef  al.  (1996) 
found  that  there  was  a  loss  of  lung 
function  in  miners  (smokers  and 
nonsmokers),  particularly  among  minejs 
who  were  imder  approximately  55  years 
of  age.  For  miners  who  smoked,  there 


was  a  greater  loss  of  lung  function  than 
in  nonsmoking  miners  with  the  same 
level  of  exposure  to  respirable  coal  mine 
dust.  Above  age  55,  the  loss  of  lung 
function  was  similar  for  miners  and 
their  controls,  although  all  smokers 
continued  to  exhibit  a  greater  loss  of 
lung  function  than  nonsmokers.  Lewis, 
ef  al.  (1996)  concluded  that  the  deficits 
in  lung  function  may  occur  in  the 
absence  of  simple  CWP  and  PMF,  and 
independent  from  the  effects  of 
smoking. 

There  have  been  two  recent  mortality 
studies  that  have  demonstrated  a 
relationship  between  exposure  to 
respirable  coal  mine  dust  and 
development  of  COPD.  This  association 
was  reported  by  Kuempel,  ef  al.  (1995) 
in  the  U.S.,  and  by  Meijers,  ef  al.  (1997) 
in  the  Netherlands.  These  two  groups  of 
investigators  have  reported  that 
occupationally-induced  COPD  (e.g., 
chronic  bronchitis,  emphysema)  can 
occur  in  miners,  with  or  without  the 
presence  of  simple  CWP  or  PMF.  They 
also  foimd  that  the  risk  of  premature" 
mortality  from  COPD  was  elevated 
among  miners  and  could  be  separated 
from  the  effects  of  smoking  and  age. 

Kuempel,  ef  al.  (1995)  found  an 
increase  in  relative  risk  (RR)  of 
premature  mortality  from  COPD  among 
U.S.  coal  miners  who  participated  in  the 
NSCWP  from  1969  through  1971.  hi 
their  data  analysis,  the  exposure- 
response  relationship  was  evaluated       , 
using  the  Cox  proportional  hazards 
model.  This  model  assumes  that  the 
hazard  ratio  between  nonexposed  and 
exposed  groups  does  not  significantly 
change^with  time.  When  fitting  a  ciu^e 
to  the  data  (e.g..  log-linear),  ciunulative 
exposure  was  expressed  as  a  categorical 
or  continuous  variable.  Due  to  model 
limitations  (e.g.,  less  statistical  power, 
influence  of  category  scheme,  use  of 
lowest  exposure  group  for  comparisons 
vs.  use  of  non-exposed  group), 
Kuempel,  ef  al.,  (1995)  believed  that  the 
exposiue  data  should  be  expressed  as  a 
continuous  variable.  If,  for  example,  the 
cumulative  exposure  was  90  mg-yr/m^ 
(i.e.,  2  mg/m'  for  45  years),  then  the 
relative  risk  of  mortality  from  chronic 
bronchitis  or  emphysema  was  7.67. 
Kuempel,  ef  al.  (1995)  also  showed  that 
relative  risk  decreased  with  lower 
cumulative  exposures  (i.e.,  below  90 
mg-yr/m')  and  increased  with  higher 
cumulative  exposures  (i.e.,  above  90  mg- 
yr/m').  Thus,  these  investigators 
demonstrated  a  statistically  significant 
exposure-response  relationship  for 
COPD. 

Meijers,  ef  al.  (1997)  have  shown, 
among  Dutch  miners,  reductions  in  lung 
volumes  and  capacities  are  good 
predictors  of  the  increased  risk  of 
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premature  mortality  firom  COPD.  For 
example,  a  diminished  forced  expiratory 
volume  in  one  second  (FEVi)  or  a 
diminished  ratio  of  the  FEVi  to  the 
forced  vital  capacity '^  (FVC)  (i.e.,  FEV,/ 
FVC)  upon  medical  examination  was 
associated  with  a  significantly  increased 
standardized  mortality  ratio  (SNfR)  for 
COPD  (322  and  212,  respectively).  In 
other  words,  miners  with  diminished 
limg  capacity  based  on  FEVi  were  two 
to  three  times  more  likely  to  die 
prematurely  due  to  COPD  than  miners 
who  had  normal  lung  function.  In 
contrast,  SMRs  for  COPD  were  not 
significantly  increased  in  miners  vtrith 
normal  lung  volumes  and  capacities. 
These  data  support  prior  conclusions  of 
Seixas.  et  al.  (1992,  1993)  and  Attfield 
and  Hodous  (1992)  based  on  morbidity 
studies. 

VI.  Quantitative  Risk  Assessment 

Having  reviewed  the  reported  health 
effects  associated  with  exposure  to 
respirable  coal  mine  dust,  MSHA  has 
evaluated  the  evidence  to  determine 
whether  the  current  regulatory  strategy 
can  be  improved.  The  criteria  for  this 
evaluation  are  established  by  sectidn 
101(a)(6)(A)  (30  U.S.C.  811(a)(6)(A))  of 
the  Mine  Act,  which  states  that: 

The  Secretary,  in  promulgating  mandatory 
standards  dealing  with  toxic  materials  or 
harmful  physical  agents  under  this 
subsection,  shall  set  standards  which  most 
adequately  assure  on  the  basis  of  the  best 
available  evidence  that  no  miner  will  suffer 
material  impainnent  of  health  or  functional 
capacity  even  if  such  miner  has  regular 
exposure  to  the  hazards  dealt  with  by  such 
standard  for  the  period  of  his  working  life. 

Based  on  Court  interpretations  of 
similar  language  under  the 
Occupational  Safety  and  Health  Act, 
there  are  three  questions  that  must  be 
addressed:  (1)  Whether  health  effects 
associated  with  the  current  pattern  of 
overexposures  on  individual  shifts 
constitute  a  material  impairment  to 
miner  health  or  functional  capacity;  (2) 
whether  the  current  pattern  of 
overexposures  on  individual  shifts 
places  miners  at  a  significant  risk  of 
incurring  any  of  these  material 
impairments;  and  (3)  whether  the 
proposed  rules  will  substantially  reduce 
those  risks. 

The  statutory  criteria  for  evaluating 
the  health  effects  evidence  do  not 
require  absolute  certainty.  Under 
section  101(a)(6)(A)  of  the  Mine  Act, 
MSHA  is  required  to  proceed  according 
to  the  "best  available  evidence"  (30 


'"Forced  vital  capacity  (FVC)  is  the  total  volume 
of  gas  that  can  be  exhaled  with  a  forced  expiration 
after  a  full  inspiration;  The  vital  capacity  measured 
with  a  FVC  may  be  less  than  that  measured  with 
a  slower  exhalation  (West,  1902). 


U.S.C.  811(a)(6)(A)).  Furthermore,  the 
need  to  evaluate  risk  does  not  mecui  that 
an  agency  is  placed  into  a 
"mathematical  straight  jacket."  In 
Industrial  Union  Department,  AFL-CIO 
V.  American  Petroleum  Institute  (448 
U.S.),  otherwise  known  as  the 
"Benzene"  decision,  the  court  ruled 
that: 

So  long  as  they  are  supported  by  a  body 
of  reputable  scientific  thought,  the  Agency  is 
free  to  use  conservative  assumptions  in 
interpreting  the  data  *   *   *  risking  error  on 
the  side  of  overprotection  rather  than 
underprotection.  (448  U.S.  607.  100  S.Ct 
2844  (1980)  at  656) 

As  explained  earlier,  MSHA's 
objective  in  strengthening  the 
requirements  for  verifying  the 
effectiveness  of  dust  control  plans,  and 
in  enforcing  effective  plans  through  the 
new  enforcement  policy  proposed,  is  to 
ensure  that  no  miner  is  exposed  to  an 
excessive  concentration  of  respirable 
dust  on  any  individual  shift  (i.e.,  a 
concentration  in  excess  of  the 
applicable  dust  standard).  MSHA's 
samples,  combined  with  the  more 
frequent  bimonthly  operator  samples 
reveal  recent  overexposures  on 
individual  shifts  in  many  mines. 
Furthermore,  these  dust  samples 
demonstrate  that,  in  many  mines,  dust 
concentrations  exceed  the  applicable 
dust  standard  on  a  substantial 
percentage  of  the  production  shifts.  This 
pattern  has  persisted  for  many  years; 
and.  since  the  existing  program  permits 
individual  shift  excursions  above  the 
applicable  dust  standard,  a  similar 
pattern  can  be  expected  to  continue  over 
the  working  lifetime  of  affected 
miners — unless  an  effort  is  made  to 
eliminate  excessive  exposures  on 
individual  shifts. 

In  this  quantitative  risk  assessment 
(QRA),  MSHA  will  demonstrate  that 
reducing  respirable  coal  mine  dust 
concentrations  to  no  more  than  the 
applicable  dust  standard  on  each  and 
every  shift  would, -over  a  45-year 
occupational  lifetime,  significantly 
bring  down  the  cumulative  exposiue  to 
respirable  coal  mine  dust,  thereby 
significantly  reducing  the  risk  of  both 
simple  CWP  and  PMF  among  miners. 
This  reduction  in  risk  would  result  ft-om 
reducing  concentrations  on  just  that 
percentage  of  shifts  currently  shawjng 
an  excess. 

MSHA  has  estimated  health  benefits 
of  the  two  rules  based  on  eliminating 
excessive  exposures  at  only  those 
MMUs  and  roofbolter  designated  areas 
(RB-DAs)  currently  exhibiting  a  pattern 
of  recurrent  overexposures  on 
individual  shifts.  In  the  previous 
proposed  rule,  MSHA  used  operator 
sampling  data  from  the  year  1999  to 


identify  and  characterize  such  MMUs. 
In  the  current  proposed  rule,  MSHA  has 
updated  the  analysis  to  2001,  included 
MSHA  DO  sampling  data  in  addition  to 
operator  data,  and  expanded  the 
quantitative  analysis  to  include  the 
reduction  in  risk  expected  for  certain 
miners  not  previously  considered  (i.e., 
miners  working  in  RB-DAs),  As  a  result, 
MSHA  believes  it  has  now  more 
comprehensively  quantified  the 
reduction  in  risk  expected  for  the  most 
highly  exposed  miners  currently  subject 
to  recurrent  overexposures. 

By  "exhibiting  a  pattern  of  recurrent 
overexposures,"  MSHA  means  that,  for 
the  same  DO  or  RB-DA,  at  least  two 
valid  MSHA  or  bimonthly  operator 
samples  have  exceeded  the  applicable 
dust  standard  during  a  year.  MMUs 
exhibiting  such  a  pattern  are  highly 
likely  to  have  experienced  excessive 
exposures  on  at  least  six  shifts  during 
the  year  under  consideration.'^ 

Based  on  2001  MSHA  and  operator 
data,  there  were  716  MMUs  (out  of 
1,256  total)  at  which  dust 
concentrations  for  the  DO  exceeded  the 
applicable  dust  standard  on  at  least  two 
of  the  sampling  shifts  (MSHA,  datafile: 
DO_2001.ZIP).  MSHA  considers  these 
716  MMUs,  representing  57  percent  of 
all  MMUs  and  more  than  one-half  of  all 
imderground  coal  miners  working  in 
production  areas,  to  have  exhibited  a 
pattern  of  recurrent  overexposures. 
Valid  DO  samples  were  collected  on  a 
total  of  20,905  shifts  at  these  716 
MMUs,  and  the  applicable  dust 
standard  was  exceeded  on  4,028  of  these 
shifts,  or  19.3  percent.  For  this  19.3 
percent,  the  mean  excess  above  the 
standard,  as  measured  for  the  IX)  only, 
was  1.04  mg/m\ 

These  results  are  based  on  a  large 
number  of  shifts  (an  average  of  nearly  30 
at  each  of  the  716  MMUs).  Therefore, 
assuming  representative  operating 
conditions  on  these  shifts,  the  results 
can  be  extrapolated  to  all  production 


"MSHA  estimates  a  MMU  average  of  384 
production  shifts  per  year.  At  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures  in  2001.  valid 
DO  samples  were  obtained  on  an  average  of  about 
30  of  these  384  production  shifts.  If  dust 
concentrations  on  two  or  more  of  the  sampled  shifts 
exceed  the  standard,  then  it  follows,  at  a  9S-perc8nt 
confidence  level,  that  the  standard  is  exceeded  on 
at  least  six  shifts  over  the  full  year. 

If  a  different  definition  of  "exhibiting  a  recurrent 
pattern  of  overexposures"  had  been  used  in  the 
QRA,  the  estimate  of  the  reduction  in  risk  and 
associated  benefits  would  have  been  different.  For 
example,  if  the  criterion  were  that  four  or  more 
bimonthly  1X3  exposure  measurements  exceeded 
the  applicable  dust  standard  then  overexposures 
would  be  expected,  with  95%  confidence,  to  occur 
on  bt  least  20  shifts  in  a  year  of  384  shifts.  Using 
more  than  two  recorded  overexposures  as  the 
criterion  would  arbitrarily  reduce  the  population 
for  which  MSHA  is  estimating  benefits  and 
decrease  the  estimated  number  of  prevented  cases. 
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shifts,  including  those  that  were  not 
sampled,  at  these  same  716  MMUs. 
With  99-percent  confidence,  the  overall 
percentage  of  production  shifts  on 
which  the  DO  sample  exceeded  the 
standard  was  between  18.6  percent  and 
20.0  percent  for  2001.  At  the  same 
confidence  level,  again  assuming 
representative  operating  conditions,  the 
overall  mean  excess  on  noncompliant 
shifts  at  these  MMUs  was  between  0.96 
mg/ra'  and  1.11  mg/m^.  If,  as  some 
commenters  on  the  earlier  single  sample 
proposed  rule  and  the  Dust  Advisory 
Committee  proceedings  have  alleged, 
operators  tend  to  reduce  production 
and/or  increase  dust  controls  on 
sampled  shifts,  then  the  true  values 
could  be  higher  than  even  the  upper 
endpoints  of  these  99-percent 
confidence  intervals. 

The  available  data  suggest  that,  unless 
changes  are  made  to  enforce  the 
applicable  dust  standard  on  every  shift, 
the  same  general  pattern  of 
overexposures  observed  in  2001  will 
persist  into  the  future. '«  Therefore, 
MSHA  concludes  that  without  the 
proposed  changes: 

•  More  than  half  of  all  MMUs  would 
continue  to  have  a  pattern  of  recurrent 
overexposures  on  individual  shifts; 

•  At  those  MMUs  with  recurrent   ■ 
overexposures,  full-shift  average 
respirable  dust  concentrations  for  the 
DO  would  continue  to  exceed  the 
applicable  dust  staindards  on  about  20 
percent  of  all  production  shifts; 

•  Among  those  shifts  on  which  DO 
exposure  exceeds  the  applicable  dust 
standards,  the  mean  excess  for  the  DO 
would  continue  to  be  approximately  1 
mg/m^. 

If  all  overexposures  on  individual 
shifts  are  eliminated,  the  reduction  in 
total  respirable  coal  mine  dust  inhaled 
by  a  miner  over  a  working  lifetime  will 
depend  on  three  factors:  (1)  The  average 
volume  of  air.inhaled  on  each  shift  that 
would  otherwise  have  exceeded  the 
applicable  dust  standard,  (2)  the  degree 
of  reduction  in  respirable  dust 
concentration  in  the  air  inhaled  on  such 
shifts,  and  (3)  the  number  of  such  shifts 
per  working  lifetime.  While  the  inhaled 
dose  (mg)  could  not  be  measured 
directly,  it  is  biologically  and 
quantitatively  related  to  the 
accumulated  exposure  (i.e.,  airborne 
concentration  multiplied  by  duration, 
summed  across  jobs  for  each  miner) 
used  to  predict  CWP  and  PMF 
prevalences  in  the  Attfield-Seixas 
models.  If  a  miner  inhales  ten  cubic 
meters  of  air  on  a  shift  (U.S.  EPA.  1980), 
reducing  the  respirable  coal  mine  dust 

'•Appendix  VI.l  compares  the  pattern- observed 
in  2001  to  that  in  earlier  years. 


concentration  in  that  air  by  1.04  mg/m^ 
will  result  in  10.4  mg  less  dust  inhaled 
on  that  shift  alone.  Assuming  the  miner 
works  240  shifts  per  year,  then  reducing 
inhaled  respirable  dust  by  an  average  of 
10.4  mg  on  19.3  percent  of  the  shifk 
will  reduce  the  total  respirable  coal 
mine  dust  inhaled  by  482  mg  per  year, 
or  nearly  22,000  mg  over  a  45-year 
working  lifetime: 

1.04  mg  less  respirable  coal  mine  dust 
per  m^  of  inhaled  air 
X  10  m3  inhaled  air  per  shift 
X  46.32  affected  shifts  (i.e.,  19.3%  of 

240)  per  work  year 
X  45  work  years  per  working  lifetime 
=  21,678  mg  less  respirable  coal  mine 
dust  inhaled  per  working  lifetime. 

In  Section  V,  the  strengths  and 
weaknesses  of  various  epidemiological 
studies  were  presented,  supporting  the 
selection  of  Attfield  and  Seixas  (1995) 
as  the  study  that  provides  the  best 
available  estimate  of  material  health 
impairment  with  respect  to  CWP.  Two 
strengths  of  this  study  are  its 
quantitative  description  of  exposure- 
response  among  both  miners  and  ex- 
miners  (who  had  worked  as  miners  for 
approximately  13-40  years)  and  the  fact 
that  it  reflects  recent  conditions 
experienced  by  coal  miners  in  the  U.S. 
Using  the  exposure-response 
relationship  it  is  possible  to  estimate  the 
health  impact  of  bringing  dust 
concentrations  down  to  or  below  the 
applicable  dust  standard  on  every  shift. 
This  is  the  only  contemporary 
epidemiological  study  of  CWP  in  U.S. 
miners  providing  such  a  relationship. 

Attfield  and  Seixas  (op  cit)  used  two 
or  three  B  readers  to  identify  the 
profusion  of  opacities  based  on  the  ILO 
classification  scheme.'^  The  most 
inclusive  category  defined  in  their  paper 
was  CWP  1+,  which  include  simple 
CWP  categories  1,2,  and  3.  as  well  as 
PMF.  The  second  category  CWP  2+, 
does  not  include  simple  CWP,  category 
1.  but  does  include  the  more  severe 
simple  CWP  categories,  2  and  3,  as  well 
as  PMF.  The  third  category  used  in  their 
report  was  PMF,  denoting  any  category 
(A,  B,  or  C)  of  large  opacities.  The 
authors  applied  logistic  regression 
models  to  the  prevalence  of  CWP  1+, 
CWP  2+,  and  PMF  as  a  function  of 
accumulated  coal  mine  dust  exposure 
calculated  for  each  miner  included  in 
the  study.  In  the  absence  of  data 
differentiating  the  inhalation  rates  of 
individual  miners,  the  accumulated 


exposures  in  these  models  were 
expressed  in  units  of  mg-yr/m  ^. 

At  the  MMUs  being  considered  (those 
exhibiting  a  pattern  of  recurrent 
overexposures),  bringing  dust 
concentrations  down  to  no  more  than 
the  applicable  dust  standard  on  each     , 
and  every  production  shift  would 
reduce  DO  exposures  on  the  affected 
shifts  by  an  average  of  1.04  mg/m^. 
Assuming  this  average  reduction  applies 
to  only  19.3  percent  of  the  shifts,  the 
effect  would  be  to  reduce  cumulative 
exposiu«,  for  each  miner  exposed  at  or 
above  the  DO  level,  by  0.20  mg-yr/m^ 
over  the  course  of  a  working  year  (i.e., 
19.3  percent  x>f  shifts  in  one  year,  times   - 
1.04  mg/m^  per  shift).  Therefore,  over  a 
45-year  working  lifetime,  the  benefit  to 
each  affected  miner  would,  on  average, 
amount  to  a  redaction  in  accumulated 
exposure  of  approximately  9.0  mg-yr/m^ 
(i.e.,  45  years  times  0.20  mg-yr/m^  per 
year).  If,  as  some  miners  have  testified, 
operator  dust  samples  submitted  to 
MSHA  tend  to  under-represent  the 
fi^quency  or  magnitude  (or  both)  of 
individual  full-shift  excursions  above 
the  applicable  dust  standard,  then 
eliminating  such  excursions  would 
provide  a  lifetime  reduction  of  even 
greater  than  9.0  mg-yr/m^  for  each 
affected  miner. 

The  Attfield-Seixas  models  predict 
the  prevalence  of  CWP  1+,  CWP  2+,  and 
PMF  for  miners  who  have  accumulated 
a  given  amount  of  exposure,  expressed 
in  units  of  mg-yr/m^,  by  the  time  they 
attain  a  specified  age.  Benefits  of 
reducing  cumulative  exposure  can  be 
estimated  by  calculating  the  difference 
between  predictions  with  and  without 
the  reduction.  For  example,  suppose  a 
miner  at  one  of  the  MMUs  imder 
consideration  begins  work  at  age  20  and 
retires  at  age  65.  At  these  MMUs,  the 
mean  DO  concentration  reported  in 
2001  was  1.15  mg/m3;  so,  after  45  years, 
a  miner  exposed  at  this  level  can  be 
expected  to  have  accumulated  a  total 
exposure  of  nearly  52  mg-yr/m^  (i.e..  45 
yr  X  1.15  mg/m3).  By  the  year  of 
retirement,  such  a  miner  is  expected  to 
accumulate,  on  average,  9.0  mg-yr/m^ 
less  exposure  if  individual  shift 
excursions  are  eliminated.  For  65-year- 
old  miners,  reducing  an  accumulated 
total  dust  exposure  of  52  mg-yr/m^  by 
9.0  mg-yr/m^  reduces  the  predicted 
prevalence  of  "CWP  1+"  by  more  than 
16  per  thousand  (see  the  entry  for 
affected  DO  miners  in  Table  VI-l).^" 


'»If  three  readings  were  available,  the  median 
value  was  used.  If  two  readings  were  available,  the 
higher  of  the  two  ILO  categories  was  recorded. 
Eighty  radiographs  were  eliminated  because  only 
one  reading  was  available. 


™The  Attfield-Seixas  model  predicts  a  higher 
prevalence  of  CWP.  and  consequently  a  greater  risk 
reduction  (35  per  thousand  DO  miners  at  age  65). 
after  45  y^ars  of  occupational  exposure  to  ctjal  mine 
dust  in  central  Pennsylvania  or  southeastern  West 
Virginia.  (Attfield  and  Seixas  ajtribute  this  effect  to 

Continued 
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This  result,  however,  applies  only  to 
DO  miners  at  age  65.  The  Attfield-Seixas 
models  provide  different  predictions  for 
each  year  of  age  that  a  miner  attains. 
The  predicted  benefit  turns  out  to  be 
smaller  for  younger  miners  and  larger 
for  older  miners.  This  is  partly  because 
younger  miners  will  have  accumulated 
less  exposure  reduction  as  a  result  of 
today's  final  changes,  euid  partly 
because  the  Attfield-Seixas  models 
depend  directly  on  age  as  well  as  on 
cumulative  exposure.  The  health  effects 
of  recurrent  overexposures  can  occur 
long  after  the  overexposures  occurred. 
Even  after  a  miner  retires  and  is  no 
longer  exposed  to  respirable  coal  mine 
dust,  the  additional  risk  attributable  to 
an  extra  9.0  mg-year/m^,  accumulated 
earlier,  continues  to  increase  with  age. 
Consequently,  the  benefit  to  be  gained 
from  eliminating  individual  shift 
exclusions  also  continues  to  increase 
after  a  miner  is  no  longer  exposed.  For 
example,  assuming  no  additional 
exposure  after  age  65,  the  predicted 
reduction  in  average  prevalence  of  CWP 
1+  increases  from  16.6  per  thousand  at 
age  65  to  21.4  per  thousand  at  age  70. 
Presumably,  the  increasingly  greater 
predicted  reduction  in  risk  of  disease 
after  age  65  is  due  to  the  latent  effects 
of  the  reduction  in  earlier  exposure  and 
the  progressive  nature  of  CWP. 

To  quantify  benefits  expected  from 
eliminating  overexposures  on  each  and 
every  shift,  MSHA  applied  the  Attfield- 
Seixas  models  to  a  hypothetical 
population  of  miners  who,  on  average, 
begin  working  at  age  20  and  retire  at  age 
65,  assuming  different  lifetimes. ^^  To 
show  the  range  of  potential  reductions 
in  risk  depending  on  a  miner's  lifetime, 
Table  VI-1  presents  the  risk  reductions 
predicted  at  three  different  attained 
ages:  65,  73,  and  80  years.  The  projected 
benefit  increases  with  attained  age. 
However,  MSHA's  best  estimate  of  the 
benefit  to  exposed  miners  is  expressed 


the  type  of  coal  mined  in  those  geographic  areas). 
However,  few  underground  coal  mines  in  central 
Pennsylvania  or  southeastern  West  Virginia  are  still 
operating.  In  fact,  only  about  29  of  the  716  MMUs 
exhibiting  a  pattern  of  recurrent  overexposures  in 
2001  were  from  those  areas.  Therefore,  the  risk 
assessment  presented  here,  along  with  projected 
benefits  of  the  rule,  are  based  on  the  lower  risks 
predicted  for  miners  working  outside  central 
Pennsylvania  and  southeastern  West  Virginia. 

"  Appendix  VI. 2  contains  a  technical  description 
of  the  Attfield-Seixas  models  and  an  explanation  of 
how  MSHA  applied  them  to  obtain  the  results 
shown  in  Table  VI-1.  The  method  used  in  applying 
the  models  differs  slightly  from  that  used  in  the 
previous  proposed  rule,  and  Appendix  VI. 2  also 
explains  this  difference.  In  addition,  an  EXCEL 
workbook  entitled  "KiskRdxn.xlw"  showing  the 
formulas  used  in  the  calculations  has  been  placed 
into  the  public  record  for  these  proceedings. 


by  the  reduction  in  prevalence  of 
disease  predicted  at  age  73.^2 

Since  not  all  underground  coal  miners 
are  overexposed  to  dust  with  the  same 
frequency  or  at  the  same  level.  Table 
VI-1  shows  the  risk  reductions 
projected  for  three  different  categories  of 
affected  miners:  (1)  DO  miners,  (2)  NDO 
miners  who  are  faceworkers  neither 
classified  as  a  DO  nor  subject  to  a 
separate  applicable  dust  standard 
applicable  to  a  RB-DA,  and  (3)  DA 
roofbolters.  The  reduction  in  risk 
predicted  for  each  of  these  three 
categories  will  now  be  discussed  in 
turn. 

(1)  DO  Miners.  As  explained  earlier, 
for  DO  miners  the  predicted  lifetime 
exposure  reduction  accumulates  at  a 
rate  of  0.20  mg/m '  of  reduced  exposure 
per  year  during  the  45  "working  ye^rs" 
between  20  and  65,  reaching  a 
maximum  of  9.0  mg-yr/m^  upon 
retirement  at  age  65.  Between  ages  65 
and  80,  the  accumulated  reduction  in 
dust  exposure  remains  at  an  estimated 
average  of  9.0  mg-yr/m^,  but  (as  also 
explained  previously)  the  benefit  in 
-terms  of  both  simple  CWP  and  PMF  risk 
continues  to  increase. 

The  first  row  of  Table  VI-1  presents 
the  reductions  in  risk  expected  among 
affected  DO  miners  who  work  at  a  MMU 
exhibiting  a  pattern  of  recurrent 
overexposures.  For  this  group  of  miners, 
the  calculation  at  an  average  lifetime  of 
73  years  shows  that  bringing  dust 
concentrations  down  to  no  more  than 
the  applicable  dust  standard  on  each 
shift  would: 

•  Reduce  the  combined  risk  of  simple 
CWP  and  PMF  by  24.4  cases  per  1000 
affected  DO  miners;  ^^ 

•  Reduce  the  combined  risk  of  simple 
CWP  (category  2  and  3)  and  PMF  by 
15.5  cases  per  1000  affected  DO  miners; 

•  Reduce  the  risk  of  PMF  by  7.6  cases 
per  1000  affected  DO  miners. 

When  the  dust  concentration 
measured  for  the  DO  exceeds  the 
applicable  dust  standard,  measurements 
for  at  least  some  of  the  other  miners  in 
the  same  MMU  may  also  exceed  the 
standard  on  the  same  shift,  though 
usually  by  a  lesser  amount. 
Furthermore,  although  the  DO 
represents  the  occupation  most  likely  to 
receive  the  highest  exposure,  one  or 
more  of  these  other  miners  may  be 
exposed  to  even  higher  concentrations 


"  The  expected  lifetime  for  all  American  males, 
conditional  on  their  having  reached  20  years  of  age, 
is  73  years  (calculated  from  U.S.  Census,  March 
1997,  Tables  18  and  119). 

*^  "Affected  DO  miners"  include  all  miners  who 
work  at  MMUs  with  a  pattern  of  recurrent 
overexposures  and  who  are  exposed  to  dust 
concentrations  similar  to  the  IX)  over  a  45-year 
working  lifetime. 


than  the  DO  on  some  shifts.  Therefore, 
the  second  category  of  affected  miners 
addressed  in  Table  VI-1  is  the 
population  of  non-DO  faceworkers  other 
than  those  working  in  roofbolter  DAs 
(who  are  addressed  as  a  separate,  third 
category). 

(2)  NDO  Miners.  This  category  covers 
all  faceworkers  other  than  the  £)0, 
except  those  roofbolters  for  which  a' 
separate  DA  applicable  dust  standard 
has  been  established.  (Roofbolters  not 
coming  under  a  DA  standard  are 
included  in  the  NDO  category).  To 
estimate  how  NDO  miners  (other  than 
those  subject  to  a  DA  standard)  would 
be  affected  by  the  proposed  rules, 
MSHA  examined  the  results  from  all 
valid  dust  samples  collected  by  MSHA 
in  underground  MMUs  during  2001 
(MSHA,  data  file:  lnsp2001.zip).  Within 
each  MMU,  MSHA  typically  takes  one 
sample  on  the  DO  and,  on  the  same 
shift,  four  or  more  additional  samples 
representing  other  occupations.  In  2001, 
there  was  an  average  of  1.0  NDO 
measurement  in  excess  of  the  standard 
on  shifts  for  which  the  DO  measurement 
exceeded  the  standard. ^^  For  NDO 
measurements  that  exceeded  the 
standard  on  the  same  shift  as  a  E)0 
measurement,  the  mean  excess  above 
the  standard  was  approximately  0.6  mg/ 

Combining  these  results  with  the  19.3 
percent  rate  of  excessive  exposures 
observed  for  the  DO  on  individual 
shifts,  it  is  reasonable  to  infer  that,  at 
the  MMUs  under  consideration,  an 
average  of  1  other  miner,  in  addition  to 
the  1  classified  as  DO,  is  currently 
overexposed  on  at  least  19  percent  of  all 
production  shifts.  In  2001 ,  the  mean  of 
the  highest  dust  concentration  reported 
for  any  non-DO  miner  on  sampled  shifts 
was  14%8  mg/m^.  Over  the  course  of 
each  working  year,  the  reduction  in 
exposure  expected  for  such  miners  as  a 
result  of  implementing  the  proposed 
rules  is  0.12  mg-yr/m^  (i.e.,  19.3  percent 
of  onQ  year,  times  0.6  mg/m^). 

To  assess  the  reduction  in  risk 
expected  fit)m  eliminating  all  single- 
shift  exposures  for  these  NDO  miners, 
MSHA  again  applied  the  Attfield  and 
Seixas  models  to  miners  who  begin 
working  at  age  20  and  retire  at  age  65, 
assuming  lifetimes  of  65,  73,  and  80 
years.  This  time,  however,  the  resulting 
decrease  in  predicted  prevalence  was 
multiplied  by  1.0/6  =  0.167,  to  reflect 
the  fact  that  the  assumed  rate  of 
overexposure  applies,  on  average,  to 


'*  With  95-percent  confidence,  on  shifts  for  which 
the  OO  measurement  exceeds  the  standard, the 
mean  number  of  other  occupational  measurements 
also  exceeding  the  standard  is  at  least  0.91. 

"  With  9S-percent  confidence,  the  mean  excess  is 
at  least  0.59  mg/m'. 
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about  one-sixth  of  the  faceworkers  not 
classified  as  the  DO.^o 

The  second  row  of  Table  VI-1 
contains  the  risk  reductions  for  NDO 
miners  expected  as  a  result  of 
eliminating  all  individual  shift 
overexposures.  Over  an  occupational 
lifetime,  the  average  reduction  in  risk 
for  simple  CWP  and  PMF  combined, 
and  for  PMF  alone,  increases  with  age. 
However,  the  risk  reduction  at  each  age 
is  smaller  for  the  affected  NDOs  than  for 
the  affected  DOs.  This  is  expected 
because  the  estimated  probability  that  a 
NDO  (other  than  a  RB-DA)  will,  under 
current  conditions,  be  overexposed  on  a 
given  shift  is  only  16.7  percent  of  the 
corresponding  probability  for  the  DO. 
For  the  MMUs  under  consideration,  the 
predicted  reduction  in  risk  for 
faceworkers  other  than  the  DO  who  live 
an  expected  lifetime  of  73  years  is:  2.3 
fewer  cases  of  "CWP  l-t-"  per  thousand 
affected  NDO  miners;  1.5  fewer  cases  of 
"CWP  2+"  per  thousand  affected  NDO 
miners;  and  0.7  fewer  cases  of  PMF  per 
thousand  affected  NDO  miners. 


{3j  Roofbolter  DA  (RB-^DA)  Miners. 
Because  roofbolters  are  often  exposed  to 
higher  quartz  concentrations  than  other 
miners,  the  appUcable  dust  standard  for 
them  is  frequently  different  from  the 
standard  applicable  to  other  miners 
working  in  the  same  MMU.  Therefore, 
many  roofbolters  are  classified  as 
working  in  a  "roofbolter  designated 
area"  (RB-DA).  For  purposes  of  this 
QRA,  such  roofbolters  were  excluded 
from  the  analysis  of  NDO  miners 
presented  above.  Based  on  2001  MSHA 
and  operator  data,  194  out  of  a  total  659 
RB-DAs  met  MSHA's  criterion  for 
exhibiting  a  pattern  of  recurrent 
overexposures — i.e.,  dsst  concentrations 
exceeded  the  applicable  dust  standard 
on  at  least  two  of  the  sampled  shifts 
(MSHA,  datafile:  RBDA2001.ZIP).  Valid 
RB-DA  samples  were  collected  on  a 
total  of  3477  shifts  at  these  194  RB-DA 
MMUs,  and  the  applicable  dust 
standard  was  exceeded  on  837  of  these 
shifts,  or  24.1  percent  (95%  confidence 
interval:  22.7  to  25.5).  For  this  24.1 
percent,  the  mean  excess  above  the 


standard,  as  measured  for  the  RB-DA 
only,  was  0.72  mg/m^  (95-percent 
confidence  interval:  0.64  to  0.80). 

At  these  RB-DAs  (i.e.,  those 
exhibiting  a  pattern  of  recurrent 
overexposures),  the  mean  concentration 
reported  in  2001  was  0.94  mg/m';  so, 
after  45  years,  an  RB-DA  miner  can  be 
expected,  if  there  is  no  change  in 
current  conditions,  to  have  accumulated 
a  total  exposure  of  more  than  42  mg-yr/ 
m^.  By  retirement  at  age  65,  such  a 
miner  would  be  expected  to  accumulate, 
on  average,  7.8  mg-yr/m'  less  exposure 
if  overexposures  on  all  individual  shifts 
were  eliminated.  (45  years  x  24.1%  of 
0.72  mg/m3).  The  third  row  of  Table  VI- 
1  shows  the  estimated  impact  of  the 
proposed  rules  on  the  risk  predicted  for 
RB-DA  roofbolters.  At  age  73,  reducing 
an  accumulated  total  dust  exposure  of 
42  mg-yr/m3  by  7.8  mg-yr/m'  reduces 
the  predicted  prevalence  of  "CWP  1+" 
by  19.6  per  thousand,  of  "CWP  2-t^"  by 
12.1  per  thousand,  and  of  PMF  by  6.0 
per  thousand. 


Table  VI-1  —By  Age,  Average  Reduction  in  Cases  of  Occupational  Respiratory  Disease  Expected  To 
Result  From  Implementation  of  Single  Sample  and  Plan  Verification  Rules 


Reduction  in  cases  of  occupational  respiratory  disease  per  1,000  affected  miners 

Type  of  miner 

Simple  CWP»  (categories  ^:^  or  3) 
or  PMF«»  ("CWP  ^+") 

Simple  CWP(categories  2  or  3)  or 
PMF  ("CWP  2-t-") 

PMF 

'        Age 

Age 

Age 

65 

73 

80 

65 

73 

80 

65 

73 

80 

Affected  Designated 
Occupation  Miners = 
(DO)  

Affected  Non-Des- 
ignated Occupation 
Miners'^  (NDO)  

Affected  Roof  Bolter 
Designated  Areas 
Miners' (RB-DA)  ... 

16.6 
1.6 

* 

13.0 

24.4 
2.3 

19.6 

30.6 
2.9 

25.3 

6.3 
-     0.6 

4.8 

^— % 

15.5 
1.5 

12.1 

28.0 

2.7 

22.5 

2.8 

0.3 
2.2 

7^ 

t 

0.7 
6.0 

16.1 

1.5 

12.8 

•Simple  CWP:  simple  coal  woriters'  pneumoconiosis. 

"S'^S'SSSS^^pSlo)  Miners:  incWes  all  m„^  who  wort,  al  ItK  57  percent  ol  the  Me^antzej)  MWng  Ur,te  ^  ^<^^ 
atioSS  wl?a  I  e.S^to'1!Sr,2S»,trations  sirnilar  lo  the  TO^ 

''2asfNrSe''s'nSSS'*°iyao"n::™r^'^s-arjniLSSn^^ 

•Affected  Roofbolter  Designated  Area  (RB-DA)  Miners:  includes  all  miners  working  as  roofbolters  in  ttie  29.4  perreii^^  W^3 /<Srt^S  - 
pattern^  recu^^XeVe^ures.  Risk  reduction  estimates  are  based  on  reducing  the  mean  dust  concentratKin  of  0.94  mg/m3  (Std.  Error  - 
0.025)  ot)sen/ed  in  2001  for  ttie  RB-DAs  under  consideration. 


MSHA  acknowledges  that  the 
assiunptions  and  data  used  in  this  QRA 
are  subject  to  various  caveats,  but  the 
Secretary  believes  that,  on  balance, 
MSHA's  analysis  probably 
underestimates  the  increased  risk  of 
material  impairment  attributable  to 
individual  shift  overexposures 


accumulated  over  an  occupational 
lifetime.  Some  previous  commenters, 
however,  have  disagreed  with  this 
assessment  or  argued  that  some  aspects 
of  it  "need  further  consideration."  The 
only  commenter  offering  specific 
criticisms  was  the  NMA,  which 
submitted  a  critique  by  M.J  Nicolich  and 


J.F.  Gamble  (September,  2000)  along 
with  general  comments  from  Richard 
Lawson.  Nicolich  and  Gamble  brought 
up  four  points  that,  in  the  NMA's  view, 
cast  doubt  on  our  conclusions.  These 
four  points  will  be  discussed  in  turn. 

(1)  According  to  Nicolich  and 
Gamble,  "[tjhe  QRA  has  made  some 


»•  There  are  an  estimated  6  NDO  miners  for  each 
IX)  miner,  and  an  average  of  1.0  of  these  6  miners 


is  overexposed.  This  does  not  include  roofbolters 


working  in  designated  areas,  who  are  treattid  as  a 
separate  group  in  the_  present  analysis. 
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assumptions  that  have  led  to  incorrect 
estimates  of  the  percent  of  miners  who 
would  be  at  reduced  risk  on  the  new 
plan,  and  have  misrepresented  the 
degree  of  risk  reduction  among  the 
miners  who  would  have  reduced  risk." 
In  support  of  this  position,  Nicolich  and 
Gamble  argued  that  (a)  the  sample  data 
on  which  the  QRA  was  based  were  not 
independent  and  (b)  that  the 
distribution  of  values  by  which 
concentrations  exceeded  the  applicable 
dust  standard  was  likely  to  be  skewed 
and  would,  therefore,  be  better 
represented  by  its  median  than  by  its 
mean.  They  argued,  further,  that  as  a 
consequence  of  (a),  the  estimated 
"number  of  workers  that  will  have 
reduced  risk  will  likely  be  too  high  and 
the  degree  of  risk  among  these  fewer 
workers  will  be  under-estimated  *   *   *" 
and  that,  as  a  consequence  of  (b),  "the 
degree  of  risk  reduction  among  the 
miners  experiencing  over-exposure  will 
likely  be  too  large  (because  of  an 
overestimate  of  the  intensity  of  the 
exposure  of  the  over-exposed  miners)." 

Both  parts  of  this  argument  are 
flawed.  The  discussion  that  Nicolich 
and  Gamble  offer  in  support  of  (a)  has 
nothing  to  do  with  independence  of 
sample  data  and  provides  no  basis  for 
concluding  that  MSHA  has 
overestimated  the  percentage  of  miners 
expected  to  experience  reduced  risk  if 
overexposures  on  individual  shift  are 
eliminated.  It  should  also  be  noted  that 
this  part  of  their  argument  involves  an 
apparent  misunderstanding  of  how 
MSHA  estimated  the  number  of  miners 
that  would  be  affected  by  this  rule. 
Contrary  to  Nicolich  and  Gamble's  line 
of  reasoning,  the  estimated  percentage 
of  shifts  exceeding  the  applicable  dust 
-standard  at  MMUs  exhibiting  a  pattern 
of  recurrent  overexposures  was  not  used 
to  estimate  the  size  of  the  mining 
population  at  risk.  It  is  true  that  the 
number  of  affected  miners  used  in 
calculating  benefits  was  estimated  from 
the  proportion  of  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures  (see 
section  IX.A.2.  Benefits).  However,  this 
estimate  would  remain  the  same, 
regardless  of  the  overexposure  rate 
observed  for  MMUs  defined  as 
exhibiting  a  pattern.  It  is  also  true  that 
if  a  more  stringent  criterion  were  used 
to  define  MMUs  exhibiting  a  pattern, 
then  fewer  MMUs  (and,  therefore,  fewer 
miners)  would  be  included  in  the 
benefit  estimates.  The  rule,  however, 
applies  to  all  MMUs,  not  just  those 
defined  as  exhibiting  a  pattern  of 
recurrent  overexposures  for  purposes  of 
the  QRA.  Therefore,  adopting  a  more 
stringent  criterion  for  recurrence  would 
simply  mean  that  additional  miners 


benefitting  from  the  rule  would  be  left 
out  of  the  benefit  estimates. 

Furthermore,  the  second  part  of  their 
argument  (b)  is  not  relevant  to  the 
calculation  of  the  accumulated  effect  of 
individual  shift  exposures,  as  modeled 
by  the  Attfield/Seixas  model  being 
employed.  In  support  of  their  position. 
Nicolich  and  Gamble  present  the 
example  of  nine  laborers  who  earn 
$10,000  per  year  and  a  boss  who  earns 
$100,000  per  year  and  point  out  that  the 
mean  income  "is  not  a  good  measure  of 
the  'typical  value.' "  They  then  propose 
(based  on  no  supporting  data  other  than 
that  of  this  example)  that  the  median 
would  be  a  better  measure  of  the 
"tj^ical"  degree  by  which  individual 
shift  overexposures  exceed  the 
applicable  dust  standard. 

Nicolich  and  Gamble  fail  to  consider 
that  the  objective  is  not  to  estimate  a 
"typical"  degree  of  excess  but,  rather,  to 
estimate  the  total  degree  of  excess, 
accumulated  over  an  occupational 
lifetime.  The  variable  used  in  the 
Attfield/Seixas  model  is  cumulative 
exposure,  defined  by  the  product  of 
exposure  duration  and  mean  "intensity" 
(i.e.,  dust  concentration),  not  median 
intensity.  In  the  example  of  nine 
laborers  and  a  boss,  the  total  annual 
payout  is  ten  times  mean  salary,  not 
median  salary.  Similarly,  cumulative 
exposure  is  given  by  the  product  of 
exposure  duration  and  mean  intensity 
regardless  of  the  shape  of  the  statistical 
distribution  of  excess  dust 
concentrations.  Since  MSHA's  use  of 
the  mean  value  fully  accords  with  the 
Attfield/Seixas  model  employed,  the 
commenters  have  provided  no  basis  for 
concluding  that  MSHA  has 
overestimated  the  degree  of  risk 
reduction  to  be  expected  among  miners 
experiencing  individual  shift 
overexposures. 

(2)  According  to  Nicolich  and 
Gamble,  "[t|he  Attfield  and  Seixas 
model  does  not  take  into  account  the 
over-exposures  identified  by  MSHA." 
Based  on  this  premise,  they  argue  that 
"the  estimates  of  exposure  in  ^e  model 
are  less  than  actual  exposure  and  the  E- 
R  [i.e.,  exposure-response]  slope  is 
steeper  than  the  actual  slope."  More 
specifically,  they  attempt  to  show  that 
Attfield  and  Seixas  should  have 
estimated  the  mean  concentration  for 
face  occupations  to  be  1 .57  mg/m  ^ 
rather  than  1.46  mg/m '.  From  this,  they 
conclude  that  "(tlhe  toxicity  of  coal 
mine  dust  is  therefore  over-estimated." 

This  argument  is  based  on  the  false 
premise  that  individual  shift 
overexposures  were  not  included  in  the 
data  from  which  the  Atffield/Seixas 
model  was  generated.  Contrary  to 
Nicolich  and  Gamble,  however,  neither 


MMUs  with  a  pattern  of  recurrent 
overexposures  nor  individual  shift 
overexposures  per  se  were  excluded 
from  the  data  used  by  Attfield  and 
Seixas.  Therefore,  contrary  to  their 
argument,  the  existence  of  such 
overexposures  does  not  create  a  "bias  in 
exposure  estimates"  that  "produces  an 
overestimate  in  the  toxicity  of  coal  mine 
dust."  Specifically,  the  value  of  1.46 
mg/m-^  used  by  Attfield  and  Seixas  to 
represent  the  mean  concentration  for 
faceworkers  already  includes  those 
measurements  exceeding  the  applicable 
dust  standard.  Therefore,  the 
corresponding  value  (1.57  mg/m') 
proposed  by  Nicolich  and  Gamble 
essentially  'double-counts  those 
measiuements. 

(3)  According  to  Nicolich  and 
Gamble,  "[tjhere  is  a  background 
prevalence  of  CWP  that  is  not  related  to 
coal  mine  dust  exposure"  and 
"prevalences  that  occiu-  at  zero  exposure 
should  be  subtracted  from  the  observed 
prevalence."  Nicolich  and  Gamble 
failed  to  note  that  background 
prevalences  have  no  bearing  on  the 
expected  reductions  in  risk  as 
calculated  and  presented  in  this  risk 
assessment.  All  estimates  of  expected 
risk  reduction  in  this  QRA  are  based  on 
calculating  a  difference  between  two 
estimated  risks:  with  and  without  the 
elimination  of  individual  shift 
overexposures  accumulated  over  an 
occupational  lifetime.  Both  of  these 
estimated  risks  include  the  same 
background  effect  that  is  not  attributable 
to  coal  mine  dust  exposure.  Therefore, 
any  backgroimd  effect  is  canceled  out 
when  the  difference  is  calculated.  The 
estimated  reduction  in  risk  is.  according 
to  the  Attfield/Seixas  model,  free  of  any 
background  effect.^' 

(4)  Nicolich  and  Gamble  criticized  the 
use  of  irregular  opacities  as  indicating 
coal  workers'  pneumoconiosis. 
However,  studies  have  shown  that  the 
prevalences  of  both  small  rounded  and 
small  irregular  opacities  increase  with 
increasing  years  worked  underground 
(Amandus  et  ai,  1976;  Cockcroft  et  al., 
1983)  and  with  increasing'coal  mine 
dust  exposure  (Collins  et  al.,  1988).  The 
relationship  between  irregular  opacities 
and  coal  mine  dust  exposure  has  been 
observed  among  both  smokers  and 
nonsmokers  (Cockcroft  et  al.,  1983). 
Amandus  et  al.  (1976)  found  that 
smoking,  age,  and  years  underground 


''  Although  it  is  canceled  by  subtraction  when 
estimating  the  effect  of  reducing  cumulative 
exposure,  the  Attfield/Seixas  model  does,  in  fact, 
incorporate  an  age-dependent  background  effect. 
Therefore,  since  the  model  allows  for  a  positive 
response  at  zero  exposure,  the  slope  of  the 
exposure-response  relationship  is  not  artificially 
inflated. 
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were  all  significant  predictors  of 
irregular  opacities.  Irregular  opacities 
were  most  common  among  miners  who 
were  older  than  30,  had  bronchitis,  and 
smoked,  but  exposure  to  coal  mine  dust 
was  still  a  significant  factorCoUins  et 
al.  (1988)  found  that  the  small  irregular 
opacities  were  statistically  significantly 
associated  with  both  dust  exposiu-e  and 
age  in  U.K.  coal  miners,  but  did  not  find 
a  significant  relationship  with  smoking. 
The  exposure-response  relationship  was 
less  steep  for  small  irregular  opacities 
than  for  small  roimded  opacities 
(Collins  et  al,  1988).  Therefore,  the  use 
of  combined  opacities  rather  than 
rounded  opacities  only  may  actually 
dampen  the  exposure-response 
relationship  for  pneiunoconiosis  [e.g.,  in 
Attfield  and  Seixas.  1995),  which  is  in 
contrast  to  the  Nicolich  and  Gamble 
comment  that  the  inclusion  of  irregular 
opacities  would  over-estimate  the  risk  of 
pneumoconiosis.  Nonetheless,  the  use 
of  combined  opacities  is  supported  by 
the  fact  that  statistically  significant 
exposure-response  relationships  have 
been  observed  for  both  types  of  small 
opacities  (rounded  and  irregular)  in  coal 
miners,  and  both  tjrpes  have  been 
associated  with  adverse  health  effects. 
Miners  with  small  rounded  opacities 
on  their  chest  x-rays  were  more  likely  to 
report  symptoms  of  chronic  bronchitis 
(cough  and  phlegm)  than  were  miners 
without  small  opacities  (category  0/0) 
(Rae  et  ai,  1971).  In  Collins  et  al.  (1988), 
both  small  rounded  and  small  irregular 
opacities  were  associated  with 
symptoms  of  chronic  cough  and 
phlegm,  and  breathlessness,  compared 
to  miners  with  no  opacities  observable 
on  chest  x-ray.  Small  irregular  opacities 
have  been  associated  with  impaired 
limg  function  (Amandus  et  al.,  1976; 
Cockcroft  et  ai.  1982b.c;  Collins  et  al., 
1988).  As  Nicolich  and  Gamble  state  in 
their  comments,  the  limg  function 
impairment  reported  by  Collins  et  al. 
(1988)  was  in  addition  to  that 
attributable  to  dust  exposure.  However, 
Collins  et  al.  (1988)  found  that  the 
observed  pattern  of  lung  function 
abnormalities  was  distinctly  different 
from  the  pattern  observed  among 
smokers.  Specifically,  the  mean  FEVl 
and  mean  FVC  were  significantly  lower 
among  miners  with  small  irregular 
opacities  compared  to  those  with  no 
observable  opacities  (i.e.,  chest  x-ray 
category  0/0),  and  this  is  the  pattern  of 
lung  function  abnormality  typically 
associated  with  dust  exposiue  in  coal 
miners  (Collins  et  ai,  1988).  In  contrast, 
smokers  generally  had  more  severe 


reductions  in  FEVl  than  in  FVC 
(resulting  in  a  reduction  in  the  FEVl/ 
FVC  ratio).  The  authors  suggest  that  the 
irregular  opacities  in  coal  miners  may 
represent  damage  to  the  lungs  that 
causes  airways  obstruction  at  different 
lung  locations  than  that  caused  by 
cigarette  smoke.  Irregular  opacities  in 
coal  -miners  may  have  also  been 
associated  with  emphysema  (Cockcroft 
etai,  1982  b,  c). 

Because  simple  CWP  represents  an 
early  stage  of  a  progressive  disease, 
miners  who  have  had  a  chest  x-ray 
classified  as  ILO  category  1  or  greater 
are  more  likely  than  those  with  a  clear 
x-ray  (category  0)  to  progress  to  the 
more  severe  stages  of  the  disease, 
including  the  complicated  form.  PMF 
(categories  A,  B.  or  C)  (Cochrane  1962; 
McLintock  et  al.  1971;  Hiuley  et  al. 
1987;  Morfeld  et  ai,  1992).  PMF  has 
been  associated  with  impaired  lung 
fimction,  disability,  and  early  death 
(Rasmussen  et  ai,  1968;  Parkes  et  ai, 
1983;  Miller  and  Jacobsen,  1985),  and 
miners  with  PMF  qualify  as  totally 
disabled  due  to  pneumoconiosis  under 
the  Department  of  Labor's  Standards  for 
Determining  Coal  Miners'  Total 
Disability  or  Death  Due  to 
Pneumoconiosis  luider  the  criteria  set 
forth  at  (20  CFR  718.304(a)).  Miners 
with  simple  CWP  were  also  found  to 
have  an  increased  risk  of  dying  frt)m 
pneumoconiosis  (as  the  imderlying  or  a 
contributing  cause  on  the  death 
certificate),  and  this  risk  tended  to 
increase  with  increasing  radiographic 
category  (Kuempel  et  ai,  1995). 
Nicolich  and  Gamble  are  incorrect  in 
stating  that  an  implication  of  that  study 
is  "no  increased  mortahty  associated 
with  exposing".  Instead,  Kuempel  et  al. 
(1995)  showed  a  statistically  significant 
exposure-response  relationship  for 
cumulative  exposure  to  respirable  coal 
mine  dust  and  pneiunoconiosis 
mortality. 

After  due  consideration  of  the 
questions  posed  by  Nicolich  and 
Gamble,  we  have  concluded  that  the 
development  6f  CWP,  as  detected  on 
chest  x-ray  as  roimded  and/or  irregular 
opacities,  poses  a  significant  health  risk 
to  miners.  Miners  who  have  developed 
simple  CWP  have  a  materially  altered 
risk  status,  which  is  a  medically  and 
scientifically  reasonable  measure  of 
material  impairment.  Miners  who  have 
a  chest  x-ray  with  small  opacities 
(rounded  and/or  irregular)  are  also  more 
likely  to  report  respiratory  symptoms 
and/or  to  have  lung  function 
decrements.  The  use  of  radiographic 


evidence  of  pneumoconiosis  (combined 
opacities),  both  by  Attfield  and  Seixas 
(1995)  and  in  MSHA's  risk  assessment, 
is  appropriate  for  assessing  the  risk  that 
coal  miners  will  suffer  material 
impairment  of  health  or  functional 
capacity  as  a  result  of  their  respirable 
dust  exposures  accumulated  over  a 
working  lifetime. 


Appendix  VI.l 
Patterns 


DO  Overexpfisure 


In  1998,  MSHA  attempted  to  enforce 
compliance  on  individual  shifts. 
Therefore,  to  compare  the  2001  pattern 
of  excess  exposures  on  individual  shifts 
to  that  of  previous  years.  MSHA 
examined  the  regular  bimonthly  DO 
sample  data  submitted  by  mine 
operators  in  the  10  years  bom  1990 
through  1997  and  1999-2000.  The  same 
three  parameters  were  considered  as 
discussed  above  for  20pi:  (1)  The 
percentage  of  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures,  as 
indicated  by  at  least  two  of  the  valid 
measurements  being  above  the 
applicable  dust  standard  in  a  given  year. 
(2)  for  those  and  only  those  MMUs 
exhibiting  recurrent  overexposures,  the 
overall  percentage  of  production  shifts 
on  which  the  DO  was  overexposed,  as 
estimated  by  the  percentage  of  valid 
measurements  above  the  applicable  dust 
standard;  and  (3)  for  the  fvDvIUs 
identified  as  exhibiting  recurrent 
overexposures,  the  mean  excess  aboye 
the  applicable  dust  standard,  as 
calculated  for  just  those  valid 
measurements  that  exceeded  the 
applicable  dust  standard  in  a  given  year. 

Although  MSHA  found  minor 
differences  between  individiial  years, 
there  was  no  statistically  significant 
upward  or  downward  trend  in  any  of 
these  three  parameters  over  the  1990- 
1997  time  period  (see  Table  VI-2). 
Beginning  in  1999,  howeVer,  there  was 
a  significant  and  persistent  decrease  in 
the  average  excess  above  the  applicable 
dust  standard  (Parameter  #3)  for  MMUs 
exhibiting  recurrent  overexposures. 
MSHA  attributes  this  decrease  to  two 
important  chemges  ifi  the  Agency's 
inspection  program,  begirming  near  the 
end  of  1998.  These  changes,  which  both 
resulted  in  increased  MSHA  personnel 
presence,  were:  (1)  An  increase  in  the 
frequency  of,  MSHA  dust  sampling  at 
underground  coal  mines;  and  (2) 
initiation  of  monthly  spot  inspections,  at 
mines  that  were  experiencing  difficulty 
in  maintaining  consistent  compliance 
with  the  applicable  dust  standard. 
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Table  VI-2.— Parameters  Describing  Overexposure  to  Respirable  Coal  Mine  Dust,  Based  on  Operator  DO 

Samples 


1990-1997 
1999-2000 

Parameter  #1 
(Percent) 

Parameter  #2 
(Percent)    j^. 

Parameter  #3 
(mg/m3) 

1990-1997 

1999-2000 

Number  of  Years  ~ 

10 

10 

8 

2 

Median 

52.6 

20.1 

1.24 

1.00 

Mean                                    

51.0 
(1.36) 

20.5 
(0.30) 

1.26 
(0.023) 

1.00 

(Std  Error) 

0.07 

2001 

51.6 

20.8 

1.08 

Paranfwter#1:  Percentage  of  MMUsexhibrting  a  pattern  of  recurrent  overexposures.  u   u  ...    r^r^ 

Parameter  #2:  For  ttiose  MMUs  exhil)iting  a  pattern  of  recurrent  overexposures,  ttie  percentage  of  production  shifts  on  which  the  DO  was 

Parameter  #3:  for  those  MMUs  exhibiting  a  pattern  of  recurrent  overexposures,  the  mean  excess  above  the  applicable  dust  standard  among 
valid  DO  measurements  that  exceeded  the  applicable  dust  standard. 


Appendix  V1.2    Application  of  the 
Attfield-Seixas  Models 

Attfield  and  Seixas  (1995)  provide 
separate  logistic  regression  models  for 


CWP1+,  CWP2+.  and  PMF  as  a  function 
of  cumulative  dust  exposure  (mg-yr/m^). 
These  models  all  have  the  following 
form: 


P      _     ao'«'a|Xage.i-a2xe)iposure  +  a3Xcankxexp(Mure 

^  6 


I-p 


(Eq.  1) 


where  p  is  the  probability  of  disease  at 
a  specified  age  and  cumulative 
exposure.  The  constant  e  is  the  base  of 
the  natural  logarithms.  The  empirically 
estimated  coefficients  ao  (the  intercept), 
ai ,  a2.  and  ai  differ  for  the  three  health 
effects  considered  and  are  presented  in 
Table  IV  of  Attfield  and  Seixas  (op  cit). 
The  values  for  these  coefficients  are  also 
shown  in  the  Excel  workbook 
(RiskRdxn.xlw)  MSHA  has  placed  into 


the  public  record  as  part  of  these 
proceedings.  The  coefficient  (as)  of 
"rank"  refers  to  an  additional  effect  of 
cxunulative  exposure  to  coal  mine  dust 
in  central  Peruisylvania  or  southeastern 
West  Virginia,  which  the  authors 
attribute  to  the  rank  of  the  coal  mined 
in  those  areas.  Since  few  mines  in  those 
areas  are  currently  operating,  MSHA  did 
not  employ  this  additional  effect  in  its 
application  of  the  Attfield-Seixas 


models  [i.e.,  MSHA  assumed  that  the 
value  of  the  indicator  variable  for 
"rank"  is  zero). 

From  equation  1,  assuming  exposure 
outside  central  Pennsylvania  and 
southeastern  West  Virginia,  it  follows 
that  the  prevedence  of  disease,^  assuming 
continued  exposure  at  current  levels 
and  approximate  linearity  of  the 
exposure  effect,  is  (per  thousand 
miners): 


P,=1000x-^ 
"  1  +  y 


h  —    »o+»i'<»8'^+*2'<(y**"'>f  **P°™"'''t^"'"'"  "*■"""""•' '"P***""*  (En    2) 


Similarly,  the  prevalence  of  disease, 
assuming  reduced  cumulative  exposure 


attributable  to  implementation  of  the 
proposed  rules  is  (per  thousand  miners): 


P  =1000x 


1  +  x 


.  _    aQ+a|Xage  +  a2X(years  of  exposure)x(rEdiiced  fiiean  annual  exposure)  CEa    3^ 


Note  that  the  "reduced  mean  annual 
exposure"  is  the  current  mean  annual 
exposure  (based  on  2001  data)  reduced 
by  eliminating  overexposures  on  just  • 
that  percentage  of  shifts  for  whicb 
overexposures  have  been  shown  to 
currently  occur.  MSHA  then  estimated 
the  impact  of  eliminating  all 


overexposures  on  individual  shifts  by 
calculating  (for  ages  65,  73,  and  80]  the 
differences: 


A  =  Py-P, 


(Eq.  4) 


It  is  these  differences  that  are  presented 
in  Table  VI-1.  The  calculations  for  each 


specific  entry  are  detailed  in  the  EXCEL 
workbook,  RiskRdxn.xlw,  which  has 
been  placed  into  the  public  record.*" 


"  The  method  used  here  provides  an 
approximation  of  the  expected  risk  reduction  [A], 
assuming  approximate  linearity  of  the  exposure- 
response  relationship  over  the  exposure  range  of 
interest.  This  differs  from  the  method  used  in  the 
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Vn.  Significance  of  Risk 

The  proposed  single  sample  and  plan 
verification  rules  prevent  respirable  coal 
mine  dust  overexposures  by  identifying 
them  and  then  requiring  corrective 
actions.  As  discussed  in  the  Health 
Effects  Section,  CWP  is  a  progressive 
disease  that  develops  after  many  years 
of  cumulative  exposure  to  respirable 
coal  mine  dust,  which  may  include 
quartz,  and  is  associated  with  material 
impairment  of  health  and  pre-matiu« 
death  (see  Health  Effects  Section).  The 
joint  promulgation  of  the  proposed 
single  sample  and  plan  verification 
rules  would  significantly  reduce  the  risk 
of  development  of  CWP  over  an 
occupational  lifetime.  The  best  available 
data  were  used  to  conduct  the  QRA. 

(A)  Through  the  "Benzene  decision," 
the  U.S.  Supreme  Court  provided 
fiulher  guidance  on  determining  and 
interpreting  the  significance  of  risks. 

It  is  the  Agency's  responsibility  to 
determine,  in  the  first  instance,  what  it 
considered  to  be  a  "significant"  risk.  Some 
risks  are  plainly  unacceptable.  If,  for 
example,  the  odds  are  one  in  a  billion  that 
a  person  will  die  from  cancer  by  taking  a 
drink  of  chlorinated  water^  the  risk  clearly 
could  not  be  considered  significant.  On  the 
other  hand,  if  the  odds  are  one  in'  a  thousand 
that  regular  inhalation  of  gasoline  vapors  that 
are  2%  benzene  will  be  fatal,  a  reasonable 
person  might  well  consider  the  risk 
significant  and  take  appropriate  steps  to 
decrease  or  eliminate  it.  Although  the 
Agency  has  no  duty  to  calculate  the  exact 
probability  of  harm,  it  does  have  an 
obligation  to  find  that  a  significant  risk  is 
present  before  it  can  characterize  a  place  of 
employment  as  'unsafe'  (448  U.S.-at  655). 

The  industry  recognizes  the  health 
significance  of  maintaining  exposiu-es  at 
or  below  the  applicable  dust  standard. 
For  example,  at  the  August  16,  2000 
public  hearing,  the  National  Mining 
Association's  representative  Mr. 
Watzman,  stated"*  *  *  (MSHA.)  we 
don't  want  to  see  any  miner 
overexposed.  Oiu  objective  has  been 
and  will  always  be  to  maintain  dust 
levels  below  the  applicable  dust 
standard."  The  United  Mine  Workers  of 
America's  written  comments  echoed  the 


previous  proposed  rule,  where  lower  bounds  on  the 
risk  reduction  were  calculated.  The  calculations  in 
the  previous  proposed  rule  defined 

A'  =  Py-,-P.-, 

where  y'  =  y/x  and  x*  =  e'o+'j"  *" 

The  previous  method  results  in  lower  values  thai) 
those  shown  in  Table  Vl-1.  For  example,  for  "CWP 
1+"  among  affected  DO  miners  at  age  73,  applying 
the  previous  method  to  2001  operator  and  MSHA 
data  would  have  resulted  in  a  calculated  risk 
reduction  of  16.3  per  thousand  instead  of  the  24.4 
per  thousand  presented  in  Tabic  VI-1.  MSHA 
believes  the  method  used  in  the  current  proposed 
rule  more  accurately  represents  the  reductipn  in 
risk  that  can  be  expected  if  all  individual  shift 
overexposures  are  eliminated. 


importance  of  reducing  overexposiues, 
"Miners"  exposure  to  imhealthy  levels 
of  coal  mine  dust  leads  to  the  disabling 
and  life  shortening  "black  lung"  disease 
[CWPl." 

The  best  estimates  of  reduction  in  risk 
for  all  categories  of  CWP,  for  miners 
who  live  to  age  73,  after  a  45-year 
occupational  exposure  to  respirable  coal 
mine  dust  were:  2.3  per  1,000  affected 
non-designated  occupation  miners;  19.6 
per  1 ,000  affected  roofbolter  designated 
areas  miners;  and,  24.4  per  thousand 
affected  designated  occupation  miners. 
These  estimates  quantitatively 
demonstrate  MSHA's  policy 
determination  that  there  would  be  a 
significant  reduction  in  risk  of  CWP  as 
a  consequence  of  the  promulgation  of 
these  proposed  rules. 

(B)  'There  are  many  elements  that 
compile  a  QRA.  For  each  element  of  a 
QRA,  there  may  be  multiple 
assumptions  {.e.g.,  values  of  variables 
and  soiuties  of  data)  that  could  be 
applied.  Various  assumptions  will  differ 
in  the  extent  to  which  they  are  less  or 
more  likely  to  occiu-  (j.e.,  be 
representative).  Assumptions  may  also 
have  relative  degrees  of  impact  on  the 
risk  estimate,  either  increasing  or 
decreasing  it.  To  the  extent  that  miners 
experience  conditions  that  differ  from 
the  assumptions  in  the  QRA,  their  risk 
of  developing  CWP  will  consequently  be 
higher  or  lower.  A  "conservative" 
assumption  in  the  QRA  is  one  that 
results  in  a  higher  estimate  of  risk  than 
a  less  "conservative"  assumption 
would.  Estimated  benefits  (i.e.,  the 
number  of  prevented  cases  of  the 
outcome  of  concern,  e.g.,  CWP)  are 
greater  under  QRA  assiunptions  that  are 
"conservative"  in  this  sense.^^ 

The  discussion  below  identifies 
various  elements  of  the  QRA  and  how 
these  choices  may  have  affected  the 
estimates  in  reduction  of  risk. 

i.  The  quantitative  risk  estimates  are 
contingent  on  the  representativeness  of 
the  exposvue  data  in  describing  the 
exposures  experienced  by  miners  on  all 
shifts.  Currently,  both  operator  and 
MSHA  samples  ^o,  may  be  taken  on 


29  For  example,  in  a  hypothetical  QRA  there  is  a 
reduction  in  risk  estimate  for  CWP  of  2.4  per  1 ,000 
affected  miners,  based  on  a  relatively  conservative 
assumption  for  a  particular  element  (holding  all 
other  assumptions  constant).  A  reduction  in  the  risk 
estimate  for  CWP  based  on  an  equally  likely 
although  less  conservative  assumption  is  1.0  per 
1 ,000  affected  miners,  holding  all  other 
assumptions  constant.  Assuming  that  the 
population  of  affected  miners  is  20,000.  The  more 
conservative  assumption  would  result  in  an 
estimated  48  (2.4/1,000  *  20,000)  prevented  cases 
of  CWP  compared  to  the  less  conservative 
assumption's  20  prevented  cases  ofCWP. 

'"Valid  MSHA  samples  require  production  to  be 
at  least  60  percent  of  the  average  production  for  the 
last  30  days^Valid  operator  bimonthly  samples 


production  shifts  that  may  not  reflect 
production  levels  on  the  majority  of 
non-sampled  shifts. ' 

Factors,  such  as  mine  ventilation  and 
water  sprays,  mediate  the  amoiu^t  of 
airborne  respirable  dust.  Higher 
production  is  correlated  with  increased 
quantities  of  airborne  respirable  coal 
mine  dust  (Webster,  et  ai,  1990;  Haney, 
et  ai,  1993;  O'Green,  et  ai,  1994).  Some 
earlier  commenters,  in  these 
proceedings  and  before  the  Dust 
Advisory  Committee,  have  asserted  that 
production  is  reduced  and/or  diist 
controls  are  increased  on  sampled 
shifts. 

The  estimates  of  risk  reductions  for 
affected  miners  are  based  on  averages 
across  those  MMUs  exhibiting  a  pattern 
of  recurrent  overexposures.  In  the  QRA, 
the  agency  assumed  representative 
operating  conditions  on  those  shifts 
sampled  and  extrapolated  the  results  to 
all  production  shifts,  including  those 
that  were  not  sampled.  If  there  is 
diminished  production  and  increased 
engineering  controls  on  sampled  shifts 
compared  to  the  majority  of  non- 
sampled  shifts,  then  this  would  mean 
that  MSHA  is  underestimating  the 
reduction{s)  in  risk  to  be  expected  fit)m 
these  proposed  rules.  (This  is  further 
discussed  in  the  Benefits  sections  of  the 
PREA  and  PV  preamble). 

ii.  The  QRA  applies  the  traditional 
coal  miner  work  schedule  of  8-hours  per 
day,  5-days  per  week,  48-weeks  pet 
year.  Many  of  today's  miners  work 
longer  hoius  per  day,  month,  and  year 
than  the  traditional  work  schedule. 
These  longer  work  hoiu^  increase 
miners'  cumulative  exposing  to 
respirable  coal  mine  dust  beyond  what 
MSHA  assumed  in  its  risk  estimates. 
Similarly,  shorter  work  hoius  would 
decrease  ciunulative  expostue  below  the 
values  assumed  in  the  QRA. 

iii.  In  their  comments  on  the  2000 
proposed  rules,  the  National  Mining 
Association  (NMA)  criticized  MSHA's 
use  of  a  45-year  occupational  lifetime, 
stating  "the  work  experience  of  the  vast 
majority  of  miners  is  far  less  than  45 
years."  Irrespective  of  the  specific 
duration  of  a  working  lifetime  of  an 
individual  worker  or  cohort  of  workers, 
health  standards  are  promulgated  to 
protect  all  workers  fi-om  adverse  health 
outcomes  due  to  occupational  exposiu^ 
for  an  occupational  lifetime.  Under  the 
Mine  Act  standards  are  set  to  protect 
miners  for  up  to  a  full  working  lifetime 
(101  (a)(6)(A^  (30  U.S.C.  811(a)(6)(A)): 


must  be  taken  on  a  normal  production  shift  [i.e..  a 
production  shift  during  which  the  amount  of 
material  produced  in  a  MMU  is  at  least  50  percent 
of  the  averaige  production  reported  for  the  last  set 
of  five  valid  samples)  (30CFR  70.100  (kMD). 
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The  Secretary  •   *   *  shall  set  standards 
which  most  adequately  assure  on  the  basis  of 
the  best  available  evidence  that  no  miner  will 
suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  miner  has 
regular  exposure  to  the  hazards  dealt  with  by 
such  standard  for  the  period  of  his  working 
life,  (emphasis  added) 

Similarly,  the  Occupational  Safety 
and  Health  Act,  Public  Law  51-956 
section  6(b)(5)  states: 

The  Secretary,  in  promulgating  standards 
dealing  with  toxic  materials  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  a  regular  exposure  to  the  hazard  dealt 
with  by  such  a  standard  for  the  period  of  his 
working  life,  (emphasis  added). 

A  45-year  "working  life" 
(occupational  lifetime)  has 
conventionally  been  used  in  QRAs  for 
occupational  settings.  For  example, 
MSHA  used  a  45-year  lifetime  in  its  risk 
assessment  for  diesel  particulate  (66  FR 
5526  and  66  FR  5706).  Similarly,  OSHA 
has  used  a  working-life  of  45  years  in  its 
QRAs  to  support  health  standards  (see, 
for  example.  Benzene  (52  FR  34460); 
Bloodbome  Pathogens  (65  FR  64004); 
Methylene  Chloride  (62  FR  1494);  and 
1.3-Butadiene.  (61  FR  567467)).  To  the 
extent  the  proportion  of  miners'  careers 
are  shorter  than  45  years,  the  actual 
benefits  may  be  lower. 

iv.  Due  to  the  progressive  nature  of 
CWP  even  after  occupational  exposure 
has  stopped  (see  Health  Effects  Section), 
the  best  estimate  of  the  occupational- 
lifetiijie  benefit  of  preventing  respirable 
coal  mine  dust  overexposures  is  based 
on  the  expected  lifetime  for  all 
American  males',  73  years  of  age.-'^  In 
the  future,  the  extent  to  which  coal 
miners  have  a  greater  life  expectancy, 
the  realized  benefits  would  increase.  For 
'  example,  since  females  have  a  greater 
life  expectancy  than  males,  expected 
benefits  will  increase  if  the  proportion 
of  female  miners  increases  substantially 
in  the  future. 

V.  Applicable  dust  standards  for  RB- 
DAs  are  determined  separately  from  the 
applicable  dust  standard  shared  by  DOs 
and  NDOs,  even  though  they  are  on  the 
same  MMU.  Since  RB-DAs  are  often 
exposed  to  higher  quartz  concentrations 
than  other  miners  on  the  same  MMU, 
frequently,  the  RB-DA's  applicable  dust 
standard  is  lower  than  that  for  other 
miners  working  on  the  same  MMU. 
Therefore,  RB-DAs  have  their  own 
percentage  that  exhibit  a  pattern  of 


^'  Conditional  on  their  having  reached  20  years  of 
age  (calculated  from:  the  U.S.  Cen.sus  March  1997, 
Table  18:  U.S.  Census  March  1997,  Table  11). 


recurrent  overexposures.  Roofbolter  DA 
MSHA  samples  were  defined  as  samples 
with  entity  code  900-0  through  999-9 
and  as  a  type  03  sample.  Some  MSHA 
RB-DA  samples  may  have  been 
incorrectly  coded  as  a  type  02  sample — 
an  occasional  problem  with  the  data. 
Those  incorrectly  coded  samples  would 
not  have  been  included  in  the  QRA  and 
therefore  the  number  of  RB-DAs  with  a 
pattern  of  recurrent  overexposures  may 
be  underestimated. 

vi.  Although  the  effect  cannot  be 
readily  quantified,  these  rules  would 
also  reduce  the  cumulative  exposure  to 
respirable  coal  mine  dust  for  those 
miners  working  on  MMUs  currently  not 
exhibiting  patterns  of  recurrent 
overexposures  for  either  DOs  and/or 
RB-DAs.  Thus,  the  health  benefit  for  all 
miners  is  expected  to  be  greater  than 
estimated  for  the  sub-populations  of 
miners  in  the  QRA. 

MSHA  has  taken  steps  in  the  QRA  to 
conduct  a  balanced  analysis  using 
available  data.  The  data  in  the  QRA 
have  limitations,  preventing  MSHA 
from  fully  quantifying  the  frequency 
and  average  magnitude  of  overexposure 
of  respirable  coal  mine  dust  for  the 
entire  population  of  underground  coal 
miners  whose  cumulative  exposure  to 
respirable  coal  mine  dust  would  be 
reduced  due  to  the  proposed  rules.  To 
the  extent  that  MSHA  has 
underestimated  overexposure  levels 
among  underground  coal  miners,  it  has 
underestimated  the  reduction  in  risk  for 
CWP  and  the  number  of  prevented  cases 
of  CWP  that  would  be  realized  through 
these  proposed  rules,  over  an 
occupational  lifetime  (For  further 
discussion,  see  Benefits  section  of  PREA 
and  preamble). 

Vm.  Feasibility  Issues 

A.  Technological  Feasibility 

MSHA  believes  that  the  plan 
verification  rule  would  be 
technologically  feasible  for  the  mining 
industry.  An  agency  must  show  that 
modem  technology  has  at  least 
conceiv^  some  industrial  strategies  or 
devices  that  are  likely  to  be  capable  of 
meeting  the  standard,  and  which 
industry  is  generally  capable  of 
adopting.  American  Iron  and  Steel 
Institute  v.  OSHA.  (AlSI-Il)  939  F.2d 
975,  980  (D.C.  Cir.  1991);  American  Iron 
and  Steel  Institute  v.  OSHA,  (AISI-I) 
577  F.2d  825  (3d  Cir.  1978)  at  832-835; 
and  Industrial  Union  Dep't.,  AFL-CIOv. 
Hodgson.  499  F.2d  467,478  (D.C.  Cir. 
1974). 

In  designing  the  plan  verification  rule, 
MSHA  has  taken  into  accoimt  its 
experience  and  that  of  the  operators  to 
ensure  that  the  rule  provides  additional 


protection  from  occupational  exposure 
to  respirable  coal  mine  dust  using 
current  compliance  technology  (while 
encouraging  technological 
improvements).  For  this  reason,  MSHA 
believes  the  proposed  plan  verification 
rule  is  technologically  feasible.  MSHA 
requires  mine  operators  to  utilize  all 
feasible  engineering  or  environmental 
controls,  which  are  specified  in  the 
mine  ventilation  plan,  to  maintain 
concentrations  of  respirable  dust  in  the 
work  environment  of  MMUs  at  or  below 
the  applicable  dust  standard.  Mine 
operators  therefore  would  not  be 
required  to  implement  engineering  or    • 
environmental  controls  that  were  not 
technologically  feasible. 

B.  Economic  Feasibility 

MSHA  believes  that  the  proposed 
Plan  verification  rule  would  be 
economically  feasible  for  the 
underground  coal  mining  industry.  The 
proposed  Plan  verification  rule  would 
result  in  net  compliance  cost  savings  of 
approximately  $2.1  million  yearly. 
(Although  implementing  the  proposed 
Plan  verification  rule  would  cost  about 
$4.5  million  yearly,  there  would  be 
offsetting  yearly  savings  of  about  $3.8 
million  from  reduced  citations  and  the 
elimination  of  operator  abatement 
sampling;  $2.2  million  from  the 
elimination  of  operator  bi-monthly 
sampling;  $0.3  million  resulting  from  a 
reduction  in  MSHA-ordered  mine 
closures;  and  $0.3  million  from  reduced 
payout  by  operators  for  Black  Lung 
cases).  Underground  coal  operators 
would  also  obtain  a  yearly  cost  savings 
of  approximately  $3.0  million  in 
reduced  penalty  costs  associated  with 
the  reduction  in  operator  citations 
arising  from  the  proposed  plan 
verification  rule.  The  proposed  plan 
verification  rule  would  therefore 
provide  a  total  yearly  cost  savings 
(including  net  reduced  penalty  costs)  of 
$5.1  million  to  the  underground  cpal 
mining  industry. 

IX.  Preliminary  Regulatory  Economic 
Analysis 

A.  Costs  and  Benefits:  Executive  Order 
12866 

1.  Compliance  Costs 

The  proposed  plan  verification  rule 
would  impose  a  yearly  net  compliance 
cost  savings  to  underground  coal 
operators  of  about  $2.1  million. 
Although  implementing  the  proposed 
plan  verification  rule  would  cost  about 
$4.5  million  yearly,  there  would  be 
offsetting  yearly  savings  of  $6.6  million. 
The  cost  savings  consist  of:  $3.8  million 
due  to  reduced  citations  and  the 
elimination  of  operator  abatement 
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sampling;  $2.2  million  resulting  from 
the  elimination  of  bi-monthly  sampling; 
$0.3  million  resulting  from  a  reduction 
in  MSHA-ordered  mine  closures;  and 
$0.3  million  resulting  from  reduced 
Black  Lung  payouts  by  imdergroimd 
coal  operators.  These  costs  include  net 
first  year  compliance  costs  of 
approximately  $2.1  million. 

2.  Benefits 

This  benefits  analysis  is  in  support  of 
the  proposed  single  sample  and  plan 
verification  rules,  and  updates 
information  used  in  the  single-shift 
sample  (65  FR  42068)  and  plan 
verification  proposed  rules  (65  FR 
42122).  It  has  been  updated  to  include 
the  revised  QRA;^^  the  reduction  in  the 
number  of  active  mines  (and  miners); 
and  more  recent  information  oh  the 
DOL's  Black  Limg  Compensation 
Program.  As  a  result,  MSHA  believes  it 
has  more  comprehensively  quantified 
the  expected  reduction  in  risk  of  CWP 
and  the  associated  benefits  (i.e.,  the 
number  of  prevented  cases  of  CWP)  for 
those  miners  currently  subject  to  a 
pattern  of  recurrent  overexposures  to 
respirable  coal  mine  dust.^^ 

MSHA  notes  that  the  methodology 
will  almost  certainly  lead  to  an 
underestimate  of  the  niunber  of  MMUs 
with  recurrent  overexposures.  This  is 
due  to  the  fact  that  the  agency  must  rely 
on  samples  taken  for  30  or  fewer  shifts 
each  year  for  each  MMU.  MSHA 
estimates  that  each  MMU  averages  384 
production  shifts  per  year,  so  samples 
are  taken  for  only  about  8  percent  of  all 
shifts.  An  MMU  exhibits  a  pattern  of 
recurrent  overexposure  when  valid 
samples  at  the  MMU  exceed  the 
applicable  dust  standard  on  at  least  two 
shifts  during  a  year.  MSHA  uses  data  for 
those  MMUs  exhibiting  such  a  pattern 
to  estimate  miners'  overexposures  and 
the  reduction  in,  dust  that  would  be 
inhaled  by  miners  if  dust  levels  were 
reduced  to  the  exposure  limit  on  every 
shift. 

Due  to  the  fact  that  only  a  small 
fraction  of  shifts  are  sampled,  this 
approach  will  very  likely  underestimate 
the  total  number  of  shifts  with  excessive 
exposures.  There  is  no  straightforward 
way  to  determine  the  extent  of  the 
imderestimate,  but  the  following 
illustrates  the  likelihood  of  not 


^^  The  revised  QRA  is  published  in  full  in  section 
rV.b  of  the  2003  single  sample  reopening  notice  and 
section  VI  of  the  2003  plan  verification  NPRM.  The 
revised  QRA  has  tieen  expanded  to  include 
quantitative  estimates  of  the  reduction  in  CWP  for 
affected  roofbolters  working  in  designated  areas 
(RB-DA). 

"  The  pattern  of  recurrent  overexposure  is 
defined  by  a  MMU  having  any-combination  of  two 
or  more  samples  in  excess  of  the  applicable  dust 
standard  within  a  one-year  period. 


identifying  MMUs  that  experience 
excessive  exposures.  The  table  below 
shows  the  probability  that  an  MMU  will 
not  exhibit  a  pattern  of  recurrent 
overexposures  [i.e.,  2  or  more 
overexposures  on  30  randomly  sampled 
shifts  out  of  384  working  shifts  in  a 
year)  when  there  are  actually  "n" 
noncompliant  shifts  during  the  year.  For 
example,  if  an  MMU  exceeds  the 
applicable  standard  on  25  shifts  during 
a  year,  there  is  a  40  percent  probability 
that  fewer  than  two  of  the  30  samples 
for  that  MMU  would  be  taken  on  those 
25  shifts.  Therefore,  there  is  a  good 
chance  that  such  an  MMU  would  not  be 
identified  as  having  a  pattern  of 
recurrent  exposures.  It  should  also  be 
noted,  however,  that  only  6.5  percent 
(i.e.,  25/384)  of  production  shifts  would, 
on  average,  be  out  of  compliance  at  such 
an  MMU.  This  is  substantially  below  the 
average  of  20  percent  of  shifts  found  out 
of  compliance  at  MMUs  MSHA  has 
identified  as  exhibiting  a  recurrent 
pattern.      .  . 

Table  IX-2-1  .—Relationship  be- 
tween THE  NUMBER  OF  NONCOMPU- 
ANT  SHIFTS  AND  THE  PROBABILITY  OF 
NOT  DETECTING  A  PATTERN  OF  RE- 
CURRENT OVEREXPOSURES  FOR  A 
SINGLE  MMU 


Number  of  noncompliant 
shifts** 


5  .... 
10  .. 
15.. 
20  .. 
25  .. 
30  .. 
35  .. 
40  .. 
45  .. 
50  .. 
55  .. 
60  .. 
65  .. 
70.. 
75  .. 
80  .. 
85  .. 
90  .. 
95  .. 
100 


Probability  (%)  of 

not  being 

identifiea*^ 


94.9 

82.0 

67.0 

52.5 

40.0 

29.7 

21.6 

15.4 

10.9 

7.5 

5.1 

3.5 

2.3 

1.5 

1.0 

0.6 

0.4 

0.3 

0.2 

0.1 


*•  Number  of  individual  shift  overexposures 
out  of  384  shifts  in  a  year. 

35  Probability  (%)  that  an  MMU  will  fail  to 
display  a  pattern  of  recurrent  overexposures, 
t>ased  on  30  sampled  shifts,  given  "n"  indi- 
vidual shift  overexposures  out  of  384  shifts  in 
a  year.. 

Occupational  exposing  to  excessive 
levels  of  respirable  coal  mine  dust, 
which  includes  quartz  in  varying 
proportions,  imposes  significant  health 
risks.  These  include  the  following 
adverse  health  outcomes:  simple  coal 


worker's  pneumoconiosis  (simple  CWP), 
progressive  massive  fibrosis  (PMF). 
silicosis,  and  chronic  obstructive 
pulmonary  disease  (COPD)  (e.g..  asthma, 
chronic  bronchitis,  emphysema)  (See 
the  Health  Effects,  section  V.,  of  the 
plan  verification  proposed  rule  and 
section  VII  of  the  single-shift  sample 
proposed  rule  (65  FR  42068)  for  a  more 
complete  discussion).  Cumulative 
exposure  to  respirable  coal  mine  dust  is 
the  main  determinant  in  the 
development  of  both  simple  CWP  and 
PMF  although  other  factors,  such  as  the 
percentage  of  quartz  in  the  respirable 
dust  and  the  type  of  coal,  also  affect  the 
risk  of  miners  developing  simple  CWP 
and  PMF  (Jacobsen,  et  al.  1977:  Hurley. 
et  al.,  1987;  Kuempel,  et  al.,  1995; 
Attfield  and  Morring.  1992;  Attfield  and 
Seixas,  1995).  The  true  magnitude  of 
occupationally  induced  simple  CWP 
and  PMF  among  today's  coal  miners  is 
unknown,  although  prevalence 
estimates  are  available  from  various 
surveillance  systems.  The  overall 
prevalence  rate  of  simple  CWP,  «• 

Categories  1,  2,  3,  and  PMF  combined 
was  2.8  percent  among  all  miners 
examined  in  the  Miners'  Choice    . 
program  during  FY  2000-2002  (see 
Health  Effects  discussion).  The 
combined  prevalence  rate  of  simple 
CWP  and  PMF  for  imderground  coal 
miners  was  3.8  percent  during  the  same 
time  period.  Studies  from  the  Coal 
Workers  X-ray  Surveillance  Program 
(CWXSP)  indicate  a  decline  in  the 
prevalence  of  CWP  from  11  percent  in 
the  1970s  to  2.8  percent  in  the  sixth 
round  of  CWXSP  (1992-1 996)(NIOSH, 
Table  2-11,  1999). 

The  proposed  single  sample  and  plan 
verification  rules  present  MSHA's         * 
strengthened  plan  to  meet  the  Mine 
Act's  requirement  that  a  miner's 
exposure  to  respirable  coal  mine  dust  be 
at  or  below  the  applicable  dust  standard 
on  each  and  every  shift. 

The  QRA  estimates  the  reduction  in 
risk  for  CWP  as  a  result  of  reducing 
respirable  coal  mine  dust  concentrations 
over  a  miners'  45-year  occupational 
lifetime  to  be  no  more  than  the 
applicable  dust  standard  on  just  that 
percentage  of  shifts  currently  exhibiting 
a  pattern  of  recurrent  overexposures. '^ 
The  term  "affected"  is  used  to  identify 
those  miners  who  work  on  a  MMU  or 
RB-DA  where  there  is  a  recurrent 


'^MMUs  with  a  recurrent  pattern  of  overexposure 
are  defined  as  those  MMUs  with  two  or  more  of  the 
DO  samples  exceeding  the  applicable  dust  standard. 
RB-DAs  with  a  recurrent  pattern  of  overexposure 
are  defined  ais  those  with  two  or  more  RB-DA 
samples  exceeding  the  applicable  dust  standard. 
(See  the  QRA  section  IV.b  of  the  2003  single  sample 
reopening  notice  and  section  VI  of  the  2003  plan 
verification  NPRM  for  details). 
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pattern  of  overexposure  to  respirable 
coal  mine  dust.  There  are  three  types  of 
affected  miners  for  whom  reduction  in 
risk  estimates  were  calculated: 

•  EHDs:  E)esignated  Occupation 
Miners. 

•  NDOs:  Faceworkers  neither 
classified  as  a  DO  nor  subject  to  a 
separate  applicable  dust  standard 
applicable  to  a  Designated  Area. 

•  RB-DA:  Roofbolter  Designated  Area 
Miners. 

Since  DOs  and  NDOs  share  the  same 
applicable  dust  standard,  the  definition 
of  recurrent  pattern  of  pverexposiue  for 
DOs  and  NDOs  is  the  same.  It  is 
determined  by  the  pattern  of  recurrent 
overexposiues  observed  for  DOs.  This 
pattern  of  reciirrent  overexposure  is 
sometimes  referred  as  the  MMU's 
pattern  of  recurrent  overexposures. 

Applicable  dust  standards  for  RB- 
DAs  are  determined  separately  from  the 
applicable  dust  standard  shared  by  DOs 
and  NDOs  on  the  same  MMU.  Since 
RB-DAs  are  often  exposed  to  higher 
quartz  concentrations  than  other 
occupations  (miners)  on  the  same  MMU, 
frequently,  the  RB-DA's  applicable  dust 
standard  is  more  stringent  (i.e.,  a  lower 
applicable  dust  standard)  than  that  for 
other  occupations  working  on  the  same 
MMU.  A  separate  pattern  of  recurrent 
overexposiue  is  defined  for  the  RB-DAs. 

To  predict  the  benefits,  MSHA 
applied  its  best  estimate  of  reduction  in 
risk  of  CWP  for  each  type  of  affected 
miner  (DO,  NDO,  and  RB-DA)  to 
estimated  sub-populations  of  those 
affected  miners. 

The  factors  taken  into  account  to 
estimate  each  of  the  sub-populations 
are: 

•  A  recent  snapshot  of  the  number  of 
active  MMUs  and  RB-DAs.  (MSHA, 
Table,  May  14,  2002) 

•  The  pattern  of  recurrent 
overexposures  for  affected  MMUs  and 
RB-DAs. 

•  The  distribution  of  MMUs  by  mine 
size  (i.e.,  fewer  than  20  employees;  20 
to  500  employees;  and,  more  than  500 
employees)  and  the  number  of 
production  shifts  (i.e.  1,  2,  or  3)  (MSHA. 
Table,  July  10,  2002  for  DOs  and  NDOs; 
and  MSHA,  Table,  September  4.  2002). 

•  The  average  number  of  miners  on  a 
shift  for  each  category. 

•  One  DO  on  each  MMU. 

•  Six  NDOs  for  each  MMU. 


•  The  number  of  RB-DAs  on  a  shift, 
varied  by  mine  size.  (See  Table  D(— 2— 3 
for  specific  numbers). 

Since  NDOs  and  the  DO  on  the  same 
MMU  share  the  same  pattern  of 
recurrent  overexposures  (i.e.,  57.0 
percent)  and  the  same  distribution  of 
MMUs  by  mine  size  and  number  of 
production  shifts,  the  estimates  of 
affected  populations  of  DOs  and  NDOs 
are  both  included  in  Table  lK-2-2.  The 
estimated  sub-populations  of  affected 
miners  working  in  DOs  and  NDOs  are 
calculated  as  follows: 

(1)  The  distribution  of  active  MMU 
entities  was  determined  by  mine  size 
and  number  of  production  shifts 
(MSHA,  Table,  July  10,  2002). 

(2)  The  number  of  MMU  entities  that 
exhibited  a  pattern  of  overexposures  for 
DOs  (57.0  percent)  was  determined 
using  operator  and  MSHA  samples  for 
respirable  coal  mine  dust  collected 
during  the  calendar  year  2001  (MSHA 
data  file:  DO_2001.zip). 

(3)  MSHA  estimated  the  niunber  of 
DOs  to  have  been  affected  by  recurrent 
overexposures  by  simultaneously 
applying  the  percentage  of  MMUs  foimd 
to  have  patterns  of  reciurent 
overexposure  (57.0  percent)  to  the 
number  and  type  of  active  MMU  entities 
by  mine  size  (833  active  MMUs;  MSHA, 
Table  May  14,  2002)  and  the 
distribution  of  production  shifts  by 
mine  size  mentioned  in  steps  (1)  and 
(2).  MSHA  estimates  there  would  be  475 
affected  active  MMUs. 

(4)  The  number  of  miners  working  in 
the  DO  position  is  proportional  to  the 
number  of  shifts  each  MMU  is  in 
production  per  day.  The  distribution  of 
the  number  of  affected  MMU  entities  by 
production  shifts  (from  step  3)  is 
applied  to  the  estimated  number  of  DOs 
per  MMU  entity.  Typically,  there  is  one 
miner  for  each  DO  for  each  shift. 

(5)  Typically,  six  other  miners 
operating  as  NDOs  simultaneously  work 
on  the  same  MMU.  Therefore,  the 
number  of  affected  NDOs  is  six  times 
the  number  of  affected  DOs. 

(6)  Table  lX-2-2  presents  the 
estimated  number  of  affected  MMUs, 
DOs,  and  NDOs,  by  mine  size  and 
number  of  production  shifts.  The  total 
number  of  affected  DO  and  NDO  miners 
is  estimated  to  be  6,307. 

Since  RB-DAs  and  the  combination  of 
DOs  and  NDOs  do  not  share  the  same 
pattern  of  recurrent  overexposures,  nor 


the  distribution  of  MMUs  by  mine  size, 
the  estimates  of  affected  populations  of 
RB-DAs  are  presented  in  their  own 
table  (Table  DC-2-3).  The  estimated  sub- 
populations  of  affected  miners  working 
in  the  RB-DAs  are  calculated  as  follows: 

(1)  The  distribution  of  active  RB-DA 
entities  was  recently  determined  by 
mine  size  and  number  of  production 
shifts  (MSHA.  Table  September  4. 
2002). 

(2)  The  number  of  RB-DA  entities  that 
exhibit  a  pattern  of  overexposures  (29.4 
percent.  194/659  RB-DAs)  was 
determined  using  operator  and  MSHA 
samples  for  respirable  coal  mine  dust 
collected  during  the  calendar  year  2001 
(MSHA  data  file:  RB-DA2001.zip) 

(3)  MSHA  estimated  the  number  of 
RB-DA  entities  affected  by  recurrent 
overexposiues  by  simultaneously 
applying  the  percentage  of  RB-DAs 
found  to  have  patterns  of  recurrent 
overexposure  (29.4  percent)  to  the     ■ 
number  and  type  of  active  RB-DA 
entities  by  mine  size  (449  active  RB- 
DAs;  MSHA.  Table  May  14,  2002)  and 
the  distribution  of  production  shifts  by 
mine  size  mentioned  in  steps  (1)  and 
(2).  MSHA  estimates  there  would  be  132 
affected  active  RB-DAs. 

(4)  The  number  of  miners  working  in 
an  KB-DA  entity  is  proportional  to  the 
number yf  shifts  each  RB-DA  is  in 
production  per  day.  The  distribution  of 
the  nuimber  of  affected  RB-DA  entities 
by  production  shifts  (determined  in  step 
3)  is  applied  to  the  estimated  number  of 
roofbolters  per  RB-DA  entity.  The 
typical  number  of  miners  per  RB-DA 
varies  by  mine  size.  It  is  MSHA's 
experience  that,  on  average,  one 
roofbolter  works  within  the  RB-DA  in 
coal  mines  with  fewer  than  20 
employees,  one  and  one  half  in  coal 
mines  with  20  to  500  employees,  and 
two  in  coal  mines  with  more  than  500 
employees. 

(5)  Table  IX-2-3  presents  the 
estimated  number  of  affected  RB-DAs 
and  miners  by  mine  size  and  number  of 
production  shifts.  The  total  number  of 
affected  miners  working  within  an  RB- 
DA  is  estimated  to  be  368. 

The  total  number  of  affected  miners 
working  within  the  specified  DO,  NDO, 
and  RB-DA  positions  among  the 
faceworkers  in  underground  coal  mines 
is  estimated  to  be  6,675. 


Federal  Register / Vol.  68,  No.  44 /Thursday,  March  6,  2003 / Proposed  Rules 


10857 


Table  IX-2-2.— Estimated  Number  of  Affected  Mechanized  Mining  Units  « (MMUs)  and  Affected 
Underground  Coal  Miners,  by  Production  Shifts  and  Mine  Size 


Mine  size  by  numbf  r  of  employees  • 

Totals 

Numtwr  of 

production 

shifts 

Less  ttian  20  employees 

20  to  500  employees 

Greater  ttian  500 
employees 

NMUs 

n= 

DOS" 
n= 

NDO' 

n= 

Total 
affected 

NMUs 
n= 

DOS*- 
n= 

NDO' 
n= 

NMUs 
n= 

DOS" 
n= 

NDO' 
n= 

NMUs 
n= 

DOS" 
n= 

NDO' 
n= 

miners 
on  NMUs 

One 

Two 

Three  

98 

16 

0 

98 

32 

0 

588 

192 

0 

24 
264 

55 

24 
528 
165 

144 

3.168 

990 

0 

0 
18 

0 

0 

54 

0 

0 

324 

122 
280 

73 

122 
560 
219 

732 
3.360 
1,314 

854 
3,920 
1,533 

Totals  .. 

114 

130 

780 

343 

717 

4.302 

18 

54 

324 

475 

901 

5.406 

6,307 

-  •  Affected  MMUs  in  production  are  estimated  by  applying  the  ottserved  percentage  of  MMUs"  production  shifts  by  mine  size  (as  of  July  10, 
2002)  to  the  snapshot  of  active  MMUs  as  of  May  14,  2002,  by  mine  size,  and  multiplied  by  0.570  (since  fifty-seven  percent  of  MMUs  have  a  pat- 
lem  of  recurrent  overexposures)  (MSHA  Table,  July  10,  2002;  MSHA  Table,  May  14,  2002). 

Where: 

b  DO  =  Designated  Occupational  Miners  =  (MMUs  *  1  *  production  shifts). 

e  NDO  =  Non-designated  Occupational  Miners  =  (MMUs  *  6  *  production  shifts). 

Table  IX-2-3.— Estimated  Number  of  Affected  Roofbolter  Designated  Areas  (RB-DAs)  and  Affected 
Underground  Coal  Miners,  by  Production  Shifts,  and  Mine  Size 


Mine  Size  by  Number  of  Employees 

Less  Than  20  Employees 

20  to  500  Employees 

*     Greater  than  500 
Employees 

Totals 

Number  of  Affected  RB-DAs  » 

RB-OAs 
n= 

Total  miners 

RB-DAs 
n= 

Miners 
n= 

RB-DAs 
n= 

Miners 
n= 

RB-DAs 
n= 

Miners 
n= 

on  affected 

Number  of  production  shifts 

RB-DAs 

J:::;:::;;:::::::::::::::::::::-:::;;::::::::: 

3 

22 

5 
0 

22 

10 

0 

6 
83 

12 

9 

249 

54 

0 
0 

4 

0 

0 

24 

28 
88 

16 

31 
2S9 

78 

Total 

27 

32 

101 

312 

4 

24 

132 

368 

Number  of  Miners  per  RB-DA  

,    10 

1  ■» 

2.0 

I  Affected  Roofbolter  Designated  Areas  (RB-DAs)  in  production  are  estimated  by  applying  the  ot)served  peroentage  of  RB-DAs'  production 
shifts  by  mine  size  (as  of  September  4,  2002)  to  the  snapshot  of  active  RB-DAs  as  of  May  14,  2002,  by  mine  size,  and  multiplied  by  0.294 
(since  29  4  percent  of  RB-DAs  have  a  pattern  of  recuaent  overexposures)  (MSHA  Table,  July  10,  2002;  MSHA  Table,  May  14,  2002)  The  num- 
ber of  miners  per  RB-DA  varies  with  mine  size  and  is  applied  to  the  estimated  number  of  RB-DAs  and  the  number  of  production  shifts  to  deter- 
mine the  total  numtjer  of  affected  faceworkers. 


The  total  niunber  of  cases  of  simple 
CWP  categories  1,  2,  3  or  PMF  that 
would  be  prevented  is  determined  by 
applying  the  estimated  number  of 
affected  miners  to  our  best  estimates  of 
reductions  in  risk.  The  estimates  of 
reductions  in  risk  for  the  three  sub- 
populations  of  affected  miners  (24.4  per 
thousand  DOs,  2.3  per  thousand  NDOs, 
and  19.6  per  thousand  RB-DAs)  are 
applied  to  the  respective  estimates  of 
affected  sub-populations  of  faceworkers 
(901  DOs,  5,4Q6  NDOs,  and  368  RB- 
DAs).3^  Table  DC-2-4  presents  a 
summary  of  the  estimated  number  of 
cases  among  groups  of  simple  CWP  and 
PMF  that  would  be  prevented  among 
the  affected  miners  working  at  the  57.0 


3'  See  the  Quantitative  Risk  Assessment  (section 
VI.  of  the  Plan  Verification  Notice  of  Proposed  Rule 
Making  in  today's  Federal  Register)  for  details 
describing  the  methodology  used  to  calculate  the 
reduction  of  risk  among  the  affected  sub- 
populations  and  Table  VI-l  for  a  summary  of 
reduction  in  risk  estimates. 


percent  of  MMUs  and  the  29.4  percent 
of  RB-DAs  determined  to  exhibit  a 
pattern  of  recurrent  overexposures,  by 
limiting  their  exposures  to  respirable 
coal  mine  dust  to  no  more  than  the 
applicable  dust  standard  on  each  and 
every  shift.  For  all  categories  of  simple 
CWP  and  PMF  combined.  MSHA 
estimates  a  minimum  of  42  fewer  cases 
among  affected  miners  than  would 
otherwise  occiu  without  the 
promulgation  of  the  proposed  single 
sample  and  plan  verification  rules.       . 
Thirteen  of  these  cases  would  be  the 
most  severe  form  of  coal  miner's 
pneumoconiosis,  PMF,  and  as  such, 
these  cases  cOuld  be  interpreted  as 
prevented  premattire  deaths  due  to 
occupational  exposure  to^respirable  coal 
mine  dust.  Since  simple  CWP  is  a 
progressive  disease  and  predisposes  the 
development  of  PMF,  it  is  important 
that  simple  CWP  also  be  prevented 
(Balaan,  et  al..  1993). 


The  benefits  that  would  accrue  to  coal 
miners  exposed  to  respirable  coal  mine 
dust  and  to  operators,  and  ultimately  to 
society  at  large,  are  substantial  and  take 
a  number  of  forms.  These  proposed 
rules  would  reduce  a  substantial  health 
risk  to  undergroiuid  coal  miners, 
lowering  the  potential  for  illnesses  and 
premature  death  and  their  attendant 
costs  to  miners,  their  employers,  their 
families,  and  society. 

These  rules  should  realize  a  positive 
economic  impact  on  the  Department  of 
Labor's  (DOL's)  Black  Lung  Program  and 
relatedly  on  operators.  The  Black  Lung 
Program  compensates  eligible  miners 
and  their  survivors  for  benefits  imder 
the  Black  Limg  Benefits  Act.  This 
program  provides  monthly  payments 
and  medical  benefits  (diagnostic  and 
treatment)  to  miners  who  are 
determined  to  be  totally  disabled  by 
black  lung  disease,  including  cases  of 
PMF  and  simple  CWP.  In  1986,  DOL's 
Employment  Standards  Administration 
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reported  that  12  percent  of  approved 
cases  to  receive  benefits  within  the 
Black  Lung  Program  were  identified  as 
cases  of  PMF  based  on  chest 
radiographs,  while  64  percent  had 
simple  CWP  based  on  chest  radiographs 
(ESA,  1986).  For  miners  who  stopped 
working  in  coal  mines  after  1969  and  for 
whom  DOL  can  establish  that  the  miner 
worked  for  the  same  operator  for  at  least 
one  calendar  year,  and  that  miner  had 
at  least  125  working  days  in  that  year, 
that  operator  is  financially  responsible 
for  the  miner's  black  lung  benefits 
payments.  If  a  responsible  operator 
cannot  be  identified  for  an  eligible 
miner,  benefits  payments  are  made  by 
the  Black  Lung  Disability  Trust  Fund. 

To  the  extent  that  the  proposed  single 
sample  and  plan  verification  rules 
reduce  overexposures  to  respirable  coal 
mine  dust  (which  includes  quartz), 
there  should  be  fewer  Black  Lung 
Program  cases.  Therefore,  over  time,  the 
associated  financial  outlay  by 
responsible  operators  through  either 
payments  made  into  the  Black  Lung 
Disability  Trust  Fund,  insiu-ance 
premiums,  or  direct  payments  of  black 
lung  benefits  should  be  lower  than 
would  otherwise  occur.  A  decrease  in 
black  lung  beneficiaries  could  help 
reduce  the  financial  obligation  of  the 
Black  Lung  Program  (see  discussion  in 
Chapter  IV  of  the  accompanying  PREA 
for  details:  http://www.msha.gov/ 
FLEX.HTM).  In  fiscal  year  2000.  386 
claims  for  Black  Lung  Benefits  were 
accepted  as  new  cases;  71  percent  (273 
cases)  are  the  financial  responsibility  of 
coal  operators  (ESA,  OWCP  2000 
Annual  Report). ^^ 

MSHA's  quantitative  estimate  of 
benefits  demonstrates  and  qualitative 
discussions  punctuate  that  these 
proposed  rules  will  have  a  significant 
positive  impact  on  the  health  of  the 
nation's  coal  miners  when  promulgated. 
Yet,  due  to  the  limitations  in  these  data, 
MSHA  believes  its  benefits  estimates  are 
likely  to  understate  the  number  of  cases 
of  simple  CWP  and  PMF  that  would  be 
prevented  over  an  occupational  lifetime. 
As  discussed  in  the  significance  of  risk 
sections  of  the  previously  published 
single-shift  sample  (65  FR  42068)  and 
plan  verification  (65  FR  42122)  notices 
and  as  revised  in  the  plan  verification 
NPRM.  the  data  used  to  estimate  the 
average  overexposure  which  will  be 
prevented  may  not  represent  typical 
environmental  conditions  and  the 
associated  respirable  coal  mine  dust 


exposure  levels  in  underground  coal 
mines. 

The  degree  to  which  the  exposure 
level  of  respirable  coa\  mine  dust  on 
sampling  shifts  may  not  be 
representative  of  typical  exposure  levels 
is  affected  by  the  following  factors: 

(1)  There  exists  a  positive  relationship 
between  coal  production  and  generation  of 
respirable  coal  mine  dust.  While«)ther  factors 
may  mediate  the  amount  of  airborne 
respirable  dust,  such  as  ventilation  and  water 
sprays,  on  average,  higher  production  is 
correlated  with  increased  quantities  of 
airborne  respirable  coal- mine  dust  (Webster, 
et  al..  1990;  Haney,  et  al.,  1993;  O'Green,  et 
al.,  1994); 

(2)  Current  sampling  procedures  permit 
sampling  measurements  to  be  taken  at  the 
mid-range  of  the  distribution  of  the  level  of 
production — MSHA  sampling  measurements 
must  be  taken  on  shifts  with  production  at 
least  60  percent  of  the  average  production 
during  the  last  .30  days  and  the  operator  must 
have  at  least  50  percent  of  average 
production  for  the  last  valid  set  of  five 
bimonthly  samples  for  MSHA  and  operator 
samples,  respectively; 

(3)  Miners  have  reported,  and  MSHA  data 
have  demonstrated  lower  levels  of 
production  on  sampling  shifts  versus  non- 
sampling  shifts;  3^ 

(4)  On  some  sampling  shifts,  miners  have 
reported  that  more  engineering  controls  may 
be  engaged  than  on  other  shifts,  thus 
reducing  the  measured  amount  of  respirable 
coal  mine  dust; 

(5)  MSHA  analyses  have  demonstrated, 
even  when  controlling  for  production,  in 
mines  with  fewer  than  125  employees,  on 
continuous  mining  MMUs.  respirable  coal 
mine  dust  exposures  were  much  higher 
during  the  unannounced  Spot  Inspection 
Program  (SIP)  sampling  shifts  than  on  shifts 
operators  sampled — this  is  consistent  with 
the  effect  of  increasing  engineering  controls 
on  shifts  during  which  bimonthly  samples 
are  conducted  compared  to  the  level  of  use 
of  engineering  controls  on  shifts  for  which 
the  operator  does  not  expect  sampling  to  be 
conducted,  given  the  same  production 
level;*" 

(6)  Across  mine  size,  designated  area 
samples  have  had  greater  dust  levels  for 
shifts  on  which  unannounced  compliance 
sampling  occurred  compared  to  operator 
sampling  shifts — in  one  study  they  differed 
by  at  least  a  factor  of  40  percent  in  large 
mines  and  100  percent  in  the  smallest 
mines;*' 

(7)  Existing  MSHA  technical  information 
indicates  that  some  reduction  in  production 
levels  occurs  during  some  sampling  periods 
on  longwalls  (Denk,  1990); 


"The  OWCP  2001  report  is  not  representative  of 
current  trends  because  of  recent  changes  to  rules 
governing  OWCP  proceedings  effective  lanuary  20, 
2001  (Peed,  September  12,  2002).  Therefore,  MSHA 
used  information  from  the  OWCP  2000  report. 


"•Mine  Safety  and  Health  Administration. 
"Report  of  the  .Statistical  Task  Team  of  the  Coal 
Mine  Respirable  Dust  Task  Group."  September 
1993. 

*°Mine  Safety  and  Health  Administration. 
■Report  of  the  Statistical  Task  Team  of  the  Coal 
Mine  Respirable  Oust  Task  Group."  September 
1993. 

"  Mine  Safety  and  Health  Administration. 
"Report  of  the  Statistical  Task  Team  of  the  Coal 
Mine  Respirable  Dust  Task  Group."  September 
1993.  Pp.  211-212. 


(8)  Longer  work  hours  increase  miners' 
cumulative  exposure  to  respirable  coal  mine 
dust,  which  includes  quartz,  beyond  what 
was  assumed  in  our  risk  estimates  ("Length 
of  Shift"  survey,  MSHA  Office  of  Coal  Mine 
Safety  and  Health);  and 

(9)  Because  of  heavy,  physical  work,  some 
miners  may  have  higher  breathing  rates  and 
inhale  more  respirable  coal  mine  dust, 
including  quartz,  than  other  miners  exposed 
to  the  same  airborne  dust  concentrations. 

Although  the  effects  cannot  readily  be 
quantified,  to  the  extent  that  these  rules 
will  also  reduce  the  cumulative 
exposure  to  respirable  coal  mine  dust 
among  some  miners  working  in  those 
MMUs  currently  not  exhibiting  a  pattern 
of  overexposures,  it  is  reasonable  to 
expect  an  incremental  benefit  among 
that  sub-population  of  coal  miners. 
Likewise,  to  the  extent  that  the 
cumulative  exposure  to  respirable  coal 
mine  dust  affects  other  adverse  health 
outcomes,  such  as  silicosis  and  chronic 
obstructive  pulmonary  disease,  it  is 
reasonable  to  expect  a  reduction  in  the 
number  and/ or  severity  of  cases  for 
these  diseases  among  underground  coal 
miners. 

Further,  MSHA  firmly  believes  that 
non  compliance  determinations  based 
on  single-sample  measurements  will 
significantly  improve  working 
conditions  for  miners  because 
overexposures  will  be  more  readily 
identified  and  appropriate  corrective 
action  will  be  taken  to  reduce  respirable 
dust  levels.  This  is  because  individual 
sample  results  will  not  be  masked  due 
to  the  averaging  of  multiple  samples. 
The  health  effects  of  individual  shift 
overexposures  was  addressed  in 
Consolidation  Coal  Company  versus 
Secretary  of  Labor  8  FMSHRC  890. 
(1986).  aff'd  624  F.  2d  1071.  (D.C.  Cir, 
1987).  In  that  case,  the  Commission 
found  that  each  episode  of  a  miner's 
overexposure  to  respirable  dust 
significantly  and  substantially 
contributes  to  the  health  hazard  of 
contracting  chronic  bronchitis  or  coal 
workers  pneumoconiosis,  diseases  of  a 
fairly  serious  nature. 

Since  the  proposed  single  sample  rule 
would  also  apply  to  surface  coal  mines, 
it  is  reasonable  to  expect  that  the 
cumulative  exposure'  of  some  surface 
coal  miners  would  also  be  lowered, 
providing  them  with  increased  health 
protection. 

As  indicated  elsewhere  in  this 
preamble,  three  significant  studies  have 
been  published  in  the  last  10  years  that 
examined  the  current  federal  program  to 
control  respirable  coal  mine  dust  in  U.S. 
mines.  They  include  the  MSHA 
Respirable  Dust  Task  Group  Report, 
NIOSH's  Criteria  Document  on 
Occupational  Exposure  to  Respirable 
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Coal  Mine  Dust,  and  the  Report  of  the 
Secretary  of  Labor's  Advisory 
Committee  on  the  Elimination  of 
Pneumoconiosis  Among  Coal  Workers. 
The  individuals  that  contributed  to 
these  reports  represented  a  wide 
spectrum  of  society  including  health 
professionals,  mine  operators,  miners 
and  their  representatives,  academia, 
engineers,  lawyers,  physicians,  and 
health  and  safety  specialists.  While 
recognizing  that  significant  progress  has 
been  made  to  reduce  respirable  dust 
levels  in  coal  mines,  thesereports  all 
concluded  that  there  are  existing 
practices  in  the  federal  program  that 
should  be  changed  to  provide  miners 
with  improved  health  protection.  This 
rulemaking  was  initiated  to  address 
many  of  the  recommendations  outlined 
in  those  studies. 

The  primary  benefit  of  the  changes 
recommended  by  the  authors  of  the 
various  studies,  and  subsequently  in 
this  proposal,  is  to  reduce  occupational 
lung  disease  among  coal  miners  by 
improving  the  existing  federal  program 
to  control  exposure  to  respirable  coal 
mine  dust  and  quartz.  That  benefit  is 
addressed  in  detail  in  this  section. 
There  are,  however,  other  significant 
intangible  benefits  that  will  result  from 
these  program  improvements. 

As  stated  in  the  report  of  the  Advisory 
Committee,  one  of  MSHA's  priinary 
objectives  must  be  to  restore  the 
confidence  of  individual  miners  that  the 
federal  program  to  control  respirable 
dust  will  protect  their  health.  The 
testimony  of  miners  and  their 
representatives  made  during  the 
deliberations  of  at  least  two  of  the  study 
groups  found  that  coal  miners  believe 
that  MSHA  and  operator  sampling 
results  are  not  representative  of  the 
mine  environment  to  which  they  are 
exposed  during  normal  mining 
operations.  Consequently,  many  miners 
believe  that  overexposures  are  not  being 
identified  and  corrected.  This  belief  is 
attributable  to  several  factors  including, 
MSHA's  policy  of  accepting  as  valid 
samples  that  were  taken  at  production 
levels  significantly  below  normal;  the 
use  of  dust  control  measures  during 
sampling  that  are  not  incorporated  in 
the  approved  ventilation  plan;  and  the 
averaging  of  multiple-shift  sample 
results  which  can  mask  individual 
overexposures  and  prevent  action  from 
being  taken  to  correct  the  condition.  All 
of  these  practices  are  addressed  in  this 
proposal  and.  therefore,  should 
significantly  improve  miner  confidence 
that  MSHA  and  operator  sampling 
results  are  typical  of  the  operating 


conditions  to  which  they  are  routinely 
exposed. 

The  requirement  that  operator 
sampling  results  be  used  by  MSHA  to 
make  compliance  determinations  has 
been  unfairly  perceived  by  some  as 
fundamentally  flawed  because  operators 
allegedly  have  conflicting  objective  of 
avoiding  citations  and  protecting  miner 
health.  This  perception  is  difficult  to 
address.  As  recommended  by  the 
Advisory  Committee,  this  proposal 
eliminates  the  requirement  that  operator 
samples  be  used  for  compliance 
purposes.  Operators  will  only  be  subject 
to  enforcement  action  on  their  sample 
results  if  they  fail  to  take  action  to 
correct  any  overexposure.  Since  only 
MSHA  samples  taken  during 
imannounced  inspections  will  be  used 
to  make  compliance  determinations,  any 
real  or  perceived  opportunity  by  mine 
operators  to  inappropriately  impact 
sampling  results  will  be  eliminated  or 
significantly  reduced. 

All  of  the  studies  recognized  that 
significant  improvements  in  preventing 
overexposure  can  occur  if  real-time 
continuous  monitors  were  aveiilable. 
Such  devices  would  allow  exposure 
levels  to  be  monitored  during  the 
production  shift  and  action  could  be 
taken  during  the  shift  to  prevent 
overexposure  as  miners  approached  the 
upper  limit.  This  is  in  contrast  to  the 
current  system  that  requires  samples  to 
be  sent  to  a  laboratory  for  ^alysis  and, 
as  a  result,  only  allows  for 
overexposiu-es  to  be  recorded  rather 
than  prevented.  This  proposal 
recognizes  that  the  potential  for  the 
introduction  of  such  continuous 
monitoring  devices  is  likely  in  the  near 
future.  As  a  result,  provisions  are 
included  for  the  use  of  such  instruments 
in  lieu  of  the  ciurent  approved  sampling 
devices.  Accordingly,  this  proposal 
encourages  the  development  and 
introduction  of  this  new  technology  into 
coal  mines  to  benefit  miner  health. 

MSHA's  belief  that  the  projected  42 
prevented  cases  of  simple  CWP  and 
PMF  over  a  45-year  working  life  likely 
imderstates  the  true  niunber  of  cases  of 
simple  CWP  and  PMF  is  hirther 
supported  by  the  fact  that  during  the 
past  few  years,  the  Black  Lung  Benefits 
Program  has  been  approving  roughly 
400  claims  each  year.  Most  of  these 
claims  come  from  individuals  whose 
occupational  exposiu«  to  respirable  coal 
mine  dust  occurred  under  the  current 
respirable  coal  mine  dust  program, 
including  the  2.0  mg/m-^  standard, 
which  began  in  1972  (ESA.  September 
19,  2002).  The  observation  that  roughly  ■ 
400  claims  have  been  approved  each 


year,  for  the  past  several  years,  supports 
MSHA's  belief  that  the  true  lifetime 
occupational  health  benefits  of  the 
proposed  rules  are  higher  than  MSHA 
has  been  able  to  quantify.  Even 
assuming  that  over  time,  the  number  of 
new  claims  would  decline  in  future 
years  simply  due  to  the  continuing 
decline  in  the  number  of  coal  miners. 
MSHA  expects  that  assuring  future 
exposures  are  maintained  below  the 
applicable  dust  standard  would  reduce 
the  number  of  new  cases  of  CWP  than 
would  otherwise  occur. 

In  addition  to  the  cases  of  simple 
CWP  and  PMF  that  would  be  prevented 
among  the  miners  working  on  affected 
MMUs  and  RB-DAs.  other  health 
benefits  would  also  be  realized  because 
the  cumulative  exposure  to  respirable 
coal  mine  dust  would  be  limited  to  no 
more  than  the  applicable  standard  on 
each  amd  every  shift.  Health  benefits 
associated  with  a  reduction  in 
exposiu«s  to  respirable  coal  mine  dust 
would  include  a  decrease  in  incidence 
of  silicosis,  asthma,  chronic  bronchitis, 
and  emphysema. 

All  cases  of  simple  CWP  and  PMF. 
which  MSHA  expects  to  be  prevented 
through  promulgation  of  the  single 
sample  and  plan,  verification  rules  and 
attributable  to  eliminating  individual 
shift  overexposures,  are  not  expected  to 
materiahze  immediately  after 
overexposures  have  been  substantially 
reduced  or  eliminated.  Because  these 
diseases  typically  arise  after  many  years 
of  cumulative  exposiue,  allowing  for  a 
period  of  latency,  and  the  pre-existing 
occupational  exposure  histories  of 
members  of  the  current  coal  mining 
workforce,  the  beneficial  effects  of 
reducing  exposures  are  expected  to 
become  evident  only  after  a  sufficient 
time  has  passed  so  that  the  reduction  in 
cumulative  exposure  could  have  its 
effect.  The  total  realized  benefits  would 
not  be  fully  evident  until  after  the 
youngest  of  today's  underground  coal 
miners  retire.  If  the  size  of  this 
workforce  substantially  changed  in  the 
futiu«  and  the  projected  pattern  of 
prevented  overexposures  remained  the 
same,  the  number  of  cases  of  prevented 
simple  CWP  and  PMF  would  need  to  be 
adjusted  to  account  for  the  change. 

Various  data,  assumptions  and 
caveats  were  used  to  conduct  the 
benefits  analyses.  Therefore,  MSHA 
requests  any  information  which  would 
enable  it  to  conduct  more  accurate 
analyses  of  the  estimated  health  benefits 
of  the  single  sample  and  plan 
verification  rules,  both  individually, 
and  in  combination. 


10860 


Federal  Register /Vol.  68,  No.  44 /Thursday.  March  6,  2003  /  Proposed  Rules 


Table  IX-2-4— Over  a  Working  Lifetime  Among  Affected  Miners,  Estimated  Number  of  Cases  of  CWP'*  and 
PMR  Prevented  Due  to  the  Implem'entatkdn  of  Single  Sample  and  Plan  Verification 


Affected 

miners, 

n= 

Simple  CWP 

categories  1, 

Simple  CWP 

categories  2  or 

PMF 

2,  3  or  KMi- 

3  or  rivir 

Reduction 
in  risk 

Type  of  miner 

Reduction 
in  risk= 

Prevented 

cases. 

n= 

Reduction 
in  risk 

Prevented 

cases, 

n= 

Prevented 

cases, 

n= 

Affected  Designated  Occupational 
Miners'"  

Affected  Non-Designated  Occupational 
Miners*  

Affected  Rooft)olters  in  Designated 
Areas'  

901 

5.406 

368 

24.4/1000 

2.3/1000 

19.6/1000 

22.0 

12.4 

7.2 

15.5/1000 

1.5/1000 

12.1/1000 

14.0 
8.1 
4.5 

7.6/1000 
0.7/1000 
6.0/1000 

6.8 

3.18 

2.2 

Totalo 

6,675 

na 

42 

na 

27 

na 

13 

•Simple  CWP:  simple  coal  workers'  pneumoconiosis. 

"  PMF;  progressive  massive  fibrosis.  .:.,  .         -,o 

<:  Reduction  in  Risk  per  1 ,000  affected  miners,  over  a  45-year  working  lifetime,  at  age  73.  .,...._!.    •    ^  ..„„^  ii„a»  ..„^,,w«w 

<iAHected  Designated  Occupation  (DO)  Miners:  includes  all  miners  who  work  at  the  57.0  percent  of  the  Mechanized  Mining  Units  under  consid- 
eration and  who  are  exposed  to  dyal  concentrations  similar  to  the  DO,  over  a  45-year  occupational  lifetime  ^^^^ui^  =.e  th^ 
•Affected  Non-Designated  Occupation  (NDO)  Miners:  includes  all  undergrouncf  faceworkers  under  consideration  who  are  not  classified  as  the 

°?AH^terColtlr^Ctes°g*StS  Area  (DA)  Miners:  includes  all  miners  working  as  roofbolters  in  the  29.4  percent  of  roofbolter  designated 

^^^The  total''nHrwrSected^(6!675)"is°rsuK  of  the  estimated  number  of  underground  coal  miners  (12.317)  working  at  the  mine  face. 


B.  Regulatory  Flexibility  Certification 
and  Regulatory  Flexibility  Analysis 

MSHA  has  consulted  with  the  Chief 
Counsel  for  Advocacy  on  this  proposed 
rule  and  on  the  Agency's  certification  of 
no  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities 
covered  by  this  rule.  Consistent  with 
Agency  practice,  notes  of  any  meetings 


with  the  Chief  Coimsel's  office  on  these 
rules,  or  any  written  commimications, 
will  be  placed  in  the  rulemaking  record. 
Using  both  definitions  of  small  mines, 
one  widi  fewer  than  20  employees  and 
one  with  500  or  fewer  employees,  the 
estimated  compliance  costs  of  the 
proposed  rule  is  either  negative  or 
substantially  less  than  1  percent  of 


Table  IX-3.— Estimated  Yearly  Costs  of  the  Proposed  Plan  Verification 

FOR  Underground  Coal  Mines 

[dollars  in  thousands] 


estimated  coal  revenues,  well  below  the 
level  suggesting  that  they  might  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  MSHA  has  certified  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  that 
are  covered  by  this  proposed  rule. 

Rule  Relative  to  Yearly  Revenues 


Mine  size 


<  20  emp. 
^500  emp. 


PVrule 

net  yearly 

costs* 


($685) 
($2,535) 


Underground 
coal  mine 
revenues" 


$201,700 
5,644,194 


Costs  as 
percentage 
of  revenues 


N/A 
N/A 


•  Estimated  yearly  costs  are  composed  of  "adjusted"  first  year  costs  that  have  been  annualized  p  us  annual  c»sts^  ^  , ,  -,  r>      — -.„.  „« 

"Data  for  revenues  derived  fromMjT  Department  of  Latior,  Mine  Safety  and  Health  AdmmistralKjn,  2000  PEIR  data;  and  U.S.  Department  of 
Energy,  Energy  Infonnatwn  Administration,  Coal  Industry  Annual  2000.  January  2002,  p.  206. 


X.  Other  Statutory  Requirements 

A.  Unfunded  Mandates  Reform  Act  of 
1995 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this  rule 
does  not  include  any  Federal  mandate 
that  may  result  in  increased 
expenditures  by  State,  local,  and  tribal 
governments,  or  increased  expenditures 
by  the  private  sector  of  more  than  $100 
million. 

B.  Paperwork  Reduction  Act  of  1995 

The  proposed  plan  verification  rule 
contains  information  collections  which 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 


the  Paperwork  Reduction  Act  of  1995 
(PRA95).  The  proposed  plan  verification 
rule  has  first  year  only  burden  hours 
(those  that  occur  only  in  the  first  year) 
and  annual  burden  hours  (which  occur 
in  the  first  year  and  every  year 
thereafter). 

In  the  First  Year  of  the  Plan  Verification 
Proposed  Rule 

In  the  first  year  the  proposed  plan 
verification  rule  is  in  effect,  there  would 
be  a  net  decrease  of  34,929  burden 
hours  and  a  related  cost  reduction  of 
$704,474. 

Table  VII-2  in  the  PREA  shows  that 
with  respect  to  first  year-only  burden 
hours  and  costs,  there  would  be  a  net 


increase  of  7,609  burden  hours  and 
related  costs  of  $371,273.  Table  Vn-2(a) 
in  the  PREA  shows  that  with  respect  to 
every  year  that  the  proposed  plan 
verification  rule  is  in  effect  (including 
the  first  year),  there  would  be  a  net 
decrease  of  42,538  burden  hours  and  a 
related  cost  reduction  of  $1,075,747. 

In  the  Second  Year  of  the  Proposed  Plan 
Verffication  Rule  and  for  Every  Year 
Thereafter 

After  the  first  year  of  the  proposed 
plan  verification  rule,  those  burden 
hours  and  related  costs  occurring  only 
in  the  first  year  would  no  longer  occur, 
and  what  remains  are  only  the  annual 
burden  hoiu%  and  related  costs. 
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Therefore,  in  the  second  year  of  the 
proposed  plan  verification  rule  and  for 
every  year  thereafter,  there  would  be  a 
net  decrease  of  42,538  burden  hours  and 
a  related  cost  reduction  of  $1,075,747. 
We  invite  public  comments  and  are 
particularly  interested  in  comments 
which: 

1 .  Evaluate  whether  the  proposed 
collection  of  information  (presented 
here  and  in  Chapter  7  of  the  PREA  for 
the  proposed  plan  verification  rule)  is 
necessary  for  the  proper  performance  of 
the  functions  of  MSHA,  including 
whether  the  information  would  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Mininuze  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  and 
approval  of  these  information 
collections.  Interested  persons  are 
requested  to  send  comments  regarding 
this  information  collection,  including 
suggestions  for  reducing  this  bvuden,  if 
under  10  pages,  by  facsimile  (202)  395- 
6974  to  Attn:  Desk  Officer  for  MSHA;  or 
by  email  to:  cathomas@omb.gov.  All 
comments  may  be  sent  by  mail 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB  New 
Executive  Office  Building,  725  17th  St., 
NW.,  Rm.  10235,  Washington,  DC 
20503,  Attn:  Desk  Officer  for  MSHA. 
Please  sendj  copy  of  your  comments  to 
MSHA  at  the  address  listed  in  the 
ADDRESSES  section  of  the  preamble. 
Submit  written  comments  on  the 
information  collection  not  later  than 
June  4,  2003. 

Our  paperwork  submission 
summarized  above  is  explained  in  detail 
in  Chapter  7  of  the  PREA.  The  PREA 
includes  the  estimated  costs  and 
assumptions  for  each  proposed 
paperwork  requirement  related  to  the 
proposed  plan  verification  rule.  These 
paperwork  requirements  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1995.  Respondents  are  not  required  to 
respond  to  any  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number.  The  PREA  is  located  on 


our  Web  site  at  http://wwww.msha.gov/ 
REGSINFO.HTM. 


compliance  costs  on  Indian  tribal 
govenunents. 


C.  National  Environmental  Policy  Act         H.  Executive  Order  13132:  Federalism 


The  National  Environmental  Policy 
Act  (NEPA)  of  1969  requires  each 
Federal  agency  to  consider  the 
environmental  effects  of  proposed 
actions  and  to  prepare  an 
Environmental  Impact  Statement  on 
major  actions  significantly  affecting  the 
quality  of  the  human  environment. 
MSHA  has  reviewed  the  proposed 
standard  in  accordance  with  the 
requirements  of  the  NEPA  (42  U.S.C. 
4321  et  seq.),  the  regulation  of  the 
Council  on  Environmental  Quality  (40 
CFR  part  1500),  and  the  Department  of 
Labor's  NEPA  procedures  (29  CFR  part 
11).  As  a  result  of  this  review.  MSHA 
has  preliminarily  determined  that  this 
proposed  stand^tl  will  have  no 
significant  envlrorunental  impact. 

Commenters  are  encouraged  to  submit 
their  comments  on  this  determination. 

D.  Executive  Order  12630: 
Governmental  Actions  and  Interference 
With  Constitutionally  Protected  Property 
Rights 

This  proposed  rule  is  not  subject  to 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  because  it  does  not  involve 
implementation  of  a  policy  with  takings 
implications. 

E.  Executive  Order  12988:  Civil  Justice 
Reform 

The  Agency  has  reviewed  Executive 
Order  12988,  Civil  Justice  Reform,  and 
determined  that  this  rulemaking  will 
not  unduly  burden  the  Federal  court 
system.  The  regulation  has  been  written 
so  as  to  provide  a  clear  legal  standard 
for  affected  conduct,  and  has  been 
reviewed  carefully  to  eliminate  drafting 
errors  and  ambiguities. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

In  accordance  with  Executive  Order 
13045,  protection  of  children  from 
environmental  health  risks  and  safety 
risks,  MSHA  has  evaluated  the 
environmental  health  or  safety  effects  of 
the  proposed  rule  on  children.  The 
Agency  has  determined  that  this 
proposed  rule  woidd  not  have  an 
adverse  impact  on  children. 

G.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

MSHA  certifies  that  this  proposed 
rule  does  not  impose  substantial  direct 


MSHA  has  reviewed  this  rule  in 
accordance  with  Executive  Order  13132 
regarding  federalism,  and  has 
determined  that  it  does  not  have 
"federalism  implications."  The  rule 
does  not  "have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent." 

/.  Executive  Order  1321 1 :  Energy 

MSHA  has  reviewed  this  proposed 
rule  in  accordance  with  Executive  Order 
13211  regarding  the  energy  effects  of 
Federal  regulations  and  has  determined 
that  this  proposed  rule  does  not  have 
any  adverse  effects  on  energy  supply, 
distribution,  or  use.  Therefore,  no 
reasonable  alternatives  to  this  action  are 
necessary. 

/.  Executive  Order  13272:  Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking 

In  accordance  with  Executive  Order 
13272,  MSHA  has  thoroughly  reviewed 
the  Plan  Verification  proposed  rule  to 
assess  and  take  appropriate  account  of 
its  potential  impact  on  small  businesses, 
small  governmental  jurisdictions,  and 
small  organizations.  As  discussed  in 
Chapter  V  of  the  PREA,  MSHA  has 
determined  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. _ 

XI.  Public  Hearings 

MSHA  plans  to  hold  public  hearings 
on  the  proposed  rule.  The  hearings  will 
be  held  under  Section  101  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 
The  hearings  will  be  held  in  the 
following  cities: 

(a)  Evansville.  Indiana; 

(b)  Charleston,  West  Virginia; 

(c)  Grand  Junction,  Colorado; 

(d)  Birmingham.  Alabama; 

(e)  Lexington,  Kentucky; 

(f)  Washington,  Pennsylvania,  and    " 
The  specific  dates,  times  and  facilities 

for  the  hearings  will  be  announced  by 
a  separate  notice  in  the  Federal 
Register. 

Appendix  A — Derivation  of  the  Critical 
Values 

All  measurements  of  respirable  dust 
concentration  are  subject  to  potential 
sampling  and  analytical  errors.  Because 
of  such  errors,  a  measurement  may  fall 
slightly  below  the  verification  limit 
even  when  the  true  concentration  of 
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respirable  coal  mine  dust  or  respirable 
quartz  dust  does  not.  Therefore,  to 
ensure  that  the  verification  limits  have 
actually  been  met,  it  is  necessary  to 
provide  for  a  margin  of  error  in  each 
measurement.  The  critical  values 
provide  this  margin  of  error.  MSHA  can 
be  confident  that  the  verification  limits 
have  not  been  exceeded  at  the  sampled 
locations.  When  valid  measurements  do 
not  exceed  the  appropriate  critical 
values  listed  in  Table  70-1, 
corresponding  to  the  number  of  shifts 
sampled. 

To  explain  how  the  verification  limits 
were  derived,  it  is  helpful  to  define 
some  symbolic  notation.  Let  X  represent 
a  measurement,  and  let  n  represent  the 


true  value  of  whatever  quantity  is  being 
measured  i.e^  the  full-shift  average 
concentration,  at  a  specific  sampling 
location,  of  either  respirable  coal  mine 
dust  or  respirable  quartz  dust.  The 
difference  between  X  and  [t.  is  the 
measurement  error  and  is  denoted  by  e 
X  =  n  +  e. 

In  accordance  with  standard 
statistical  and  industrial  hygiene 
practice,  e  (but  not  \i)  is  assumed  to  be 
normally  distributed.  Since  the 
approved  sampling  and  analytical 
methods  for  measuring  concentrations 
of  respirable  coal  mine  dust  and 
respirable  quartz  dust  are  both 
statistically  imbiased,  e  has  a  mean 
value  of  zero  and  a  degree  of  variability 


represented  by  its  standard  deviation, 
denoted  by  a  e-  The  ratio  of  Oe  to  \i  is 
called  the  measurement  coefficient  of 
variation  (CV)  due  to  sampling  and 
analytical  errors.''^  The  CV  relates 
entirely  to  variability  due  to 
measurement  errors  and  not  at  all  to 
variability  in  actual  dust  concentrations. 

For  respirable  coal  mine  dust,  the 
value  of  CV  used  in  calculating  critical 
values  was  chosen  to  be  consistent  with 
the  value  proposed  at  n  =  2.0  mg/m''  in 
the  Notice  of  Final  Policy  published  in 
the  Federal  Register  Coal  Mine 
Respirable  Dust  Standard 
Noncompliance  Determinations  (63  FR 
5700,  February  3, 1998): 


CV  =  V(7%7+(5%)*  +(5%)^  =  10% 


The  7-percent  term  in  this  formula 
accounts  for  uncertainty  due  to 
potential  weighing  error,  and  the  two  5- 
percent  terms  account  for  differences 


between  individual  cyclones  and  for 
variability  in  the  exact  volume  of  air 
pumped  through  the  filter  during  a  480- 
minute  shift. 


For  respirable  quartz  dust,  the  value 
of  CV  used  in  calculating  critical  values 


is: 


CV  =  ^(5.3%)-  +  (4.2%)-  +  (5.6%)^  =  9% 


The  5.3-percent  term  in  this  formula 
accounts  for  imprecision  in  the  Infrared 
(Infrared  Spectrophotometer  or  IR) 
measurement  of  quartz  mass  deposited 
on  the  filter,  the  4.2-percent  term 
represents  variability  in  air  volume,  and 
the  final  5.6-percent  term  accounts  for 
uncertainty  due  to  variability  between 
individual  cyclones,  given  the  size 
distribution  of  quartz  dust  encountered 
in  mining  environments  (Bartley, 
November  1999). 

Each  critical  value  (c)  was  calculated 
to  provide  a  confidence  level  of  at  least 
95  percent  that  the  dust  control 
parameters  specified  in  the  ventilation 
plan  were  effective  in  preventing  dust 
concentrations  from  exceeding  the 
verification  limits.  Using  a  confidence 
coefficient  of  1.645,  based  on  the 
standard  normal  probability 
distribution,  knowledge  of  the  CV 
makes  it  possible  to  calculate  a  1-tailed, 
95-percent  upper  confidence  limit 
(UCL)  for  n,  given  a  single  measurement 
X.  The  UCL  is  X(l  +  1.645CV).  When 
X  <  c,  the  UCL  for  \i  is  less  than  or  equal 
to  the  verification  limit.  When  X  >  c.  the 
UCL  for  \i  exceeds  the  verification  limit. 

For  example,  suppose  X  =  1.71  mg/m^ 
respirable  dust.  Then  the  UCL  for  ii 
would  be  1.71(1  +  (10%  of  1.645))  = 
1.99  mg/m3,  which  is  less  than  the 


verification  limit  for  respirable  coal  Substituting  the  appropriate  CV 

mine  dust.  If.  however.  X  =  1.72  mg/m^.  estimate,  the  UCL  is  Xl.0336  for 

then  the  UCL  for  ^  would  be  1.721. 1645  respirable  coal  mine  dust  or  Xl.0302 

mg/m',  which  slightly  exceeds  the  for  respirable  quartz  dust.  Consequently, 

verification  limit.  Similarly,  for  to  obtain  the  critical  value,  the 

respirable  quartz  dust,  the  UCL  for  |i  is  verification  limit  is  first  divided  by 

87(1  +  (9%  of  1.645))  =  99.9  ng/m^  1.0336  (coal  mine  dust)  or  1.0302 

when  X  =  87  ng/m^  and  slightly  above  (quartz  dust)  and  then  truncated  to  the 

the  verification  limit  o(  100  jig/m^  when  desired  number  of  decimal  digits.  This 

X  =  88ng/m^.  yields  1.93  mg/m^  for  coal  mine  dust 

If  more  than  one  measurement  is  ^^  97  ^g/ms  for  respirable  quartz  dust, 

available,  then  the  confidence  _,                rr  ■     »      ^^^  *.. 

coefficient  changes  to  reflect  The  confidence  coefficients  used  to 

multiplication  of  the  tail  probabiHties  establish  critical  values  by  this  method 

for  independent  measurement  errors.  ^^  ^^  follows: 
When  n  measurements  are  available,  the 
objective  is  to  calculate  a  critical  value 
(c)  such  that  if  each  of  the  n 
measurements  is  <  c,  then  the  1-tailed 
95-percent  UCL  for  n  is  <  the 
verification  limit.  Since  the  product  of 
the  n  individual  tail  probabilities  must 
equal  0.05,  the  appropriate  1-tail 

probability  for  each  measurement  ^^^  n  >  4.  the  confidence  coefficient 

individually  is  the  nth  root  of  0.05.  .^  j^^^  ^^^  ^^^  ,^  ^^^^, ^  ^  ^^^^^ 

For  example  if  n  =  3,  then  the  ^^.^.^^j  ^^j^^ 

appropriate  1  -tail  probabi  ity  for  each  S  n  >  4  is  slighUy  below  the 

measurement  is  the  cube  root  ot  0.05,  or  ,     ,    .r  .   ■'       r 

0.3684.  The  standard  normal  confidence  verification  limit  for  both  types  of 

coefficient  corresponding  to  this  tail  respirable  dust,  for  simp  icity  it  was  set 

probability  is  0.336.  Therefore,  when  all  equal  to  the  verification  limit  as  a  close 

three  measurements  have  the  same  approximation, 
value  (X).  the  UCL  is  X(1+0.336CV). 


n 

Confidence 
coefficient 

1             

1.645 

2        

0.760 

3                  

0.336 

4  

0.068 

"  In  some  publications,  this  ratio  is  called  the 
relative  standard  deviation  (RSD).  It  is  sometimes 


also  denoted  by  CV,«.i.  where  "total"  refers  to  all 


sources  of  potential  sampling  and  analytical  error 
but  does  not  cover  variability  in  |i  itself. 
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Appendix  B — Model  Powered  Air- 
Purifying  Respirator  (PAPR)  Program 

Note:  The  following  is  an  example  of  a 
Model  PAPR  Protection  Program.  Not  all 
items  contained  in  this  example  would  be 
required  for  all  mines.  Additional  items  not 
included  in  this  example  might  be  required 
depending  on  the  conditions  at  your  mine. 

1.0    Purpose 

Wellington  Mining  Company  and  the 
Mine  Safety  and  Health  Administration 
(MSHA)  have  determined  that,  after 
installing  all  feasible  engineering  and 
environmental  controls  on  the  002-0 
MMU  longwall  mining  section,  miners 
working  downwind  of  the  shearer 
continue  to  be  exposed  to  respirable 
coal  mine  dust  concentrations  in  excess 
of  the  allowable  standard  during  routine 
mining  operations.  As  a  result, 
Wellington  Mining  Company  has  been 
granted  permission  by  MSHA  to  use 
powered  air-pimfying  respirators  to 
protect  affected  miners  from 
overexposure  to  this  respiratory  hazard 
until  such  time  as  other  feasible 
engineering  controls  become  available. 

During  mining  of  development 
entries,  Wellington  Mining  Company, 
for  brief  periods  of  time,  intermittently 
encounters  high  quartz  concentrations 
while  mining  through  rock  partings.  The 
approved  ventilation  plan  parameters 
likely  will  not  prevent  overexposure  to 
some  miners  during  these  brief 
occurrences.  Accordingly,  MSHA  has 
approved  a  revision  to  the  ventilation 
plan  to  allow  for  the  use  of  PAPRs,  for 
a  period  not  to  exceed  30  days,  when 
these  unusual  operating  conditions 
occur. 

The  purpose  of  this  PAPR  Protection 
Program  is  to  specify  who  is  required  to 
wear  PAPRs  and  the  conditions  under 
which  the  respirators  must  be  used.  The 
miners,  occupations,  work  location  or 
tasks  requiring  PAPR  use  at  Wellington 
Mining  Company  are  listed  in  Section 
4.0. 

2.0    Scope  and  Application 

This  PAPR  Protection  Program  is 
applicable  to  all  miners  who  are 
required  by  the  provisions  of  the 
approved  ventilation  plan  to  wear 
PAPRs.  This  includes  supply  and 
maintenance  personnel,  electrical  crews 
or  supervisors  working  in  those  areas, 
occupations  or  tasks  designated  in 
Wellington's  PAPR  Protection  Program. 

Miners  participating  in  the  PAPR 
Protection  Program  do  so  at  no  cost  to 
them.  The  expense  associated  with 
training,  providing  and  maintaining 
PAPRs  will  be  home  by  WelUngton 
Mining  Company. 


3.0    Responsibilities 

Program  Administrator 

The  Program  Administrator  is  the 
management  official  designated  by 
Wellington  Mining  Company  who  is 
responsible  for  administering  the  PAPR 
Program.  The  duties  of  the  Program 
Administrator  include: 

•  Selection  of  the  PAPR. 

•  Monitoring  respirator  use  to  ensure 
that  PAPRs  are  used  in  accordance  with 
this  program. 

•  Arranging  for  and  conducting 
training. 

•  Ensuring  proper  storage  and 
maintenance  of  PAPRs. 

•  Evaluating  the  program. 

•  Updating  the  written  programs  as 
needed. 

The  Program  Administrator  for 
Wellington  Mining  Company  is  John 
Doe. 

Afine  Supervisors 

Mine  supervisors  are  responsible  for 
ensuring  that  the  PAPR  Protection 
Program  is  implemented  in  their  area(s) 
of  responsibility.  In  addition  to  being 
knowledgeable  about  the  program 
requirements  for  their  own  protection, 
mine  supervisors  must  also  ensure  that 
the  program  is  understood  and  followed 
by  the  miners  under  their  supervision. 
Duties  of  the  mine  supervisor  include: 

•  Ensuring  that  miners  under  their 
supervision  have  received  appropriate 
training. 

•  Ensuring  the  availability  of  PAPRs 
and  accessories. 

•  Being  aware  of  miners,  areas, 
occupations  or  tasks  requiring  the  use  of 
PAPRs. 

•  Enforcing  the  proper  use  of  PAPRs 
when  necessary. 

•  Ensuring  that  PAPRs  are  properly 
cleaned,  maintained,  and  stored 
according  to  the  PAPR  Protlfction 
Program. 

•  Ensuring  that  PAPRs  fit  properly 
and  do  not  cause  discomfort. 

•  Coordinating  with  the  Program 
Administrator  on  how  to  address 
respirable  coal  mine  dust  hazards  or 
other  concerns  regarding  the  program. 

Miners 

Each  miner  has  the  responsibility  to 
wear  the  PAPR  when  and  where  - 
required  and  in  the  manner  in  which  he 
or  she  was  trained.  Miners  must  also: 

•  Care  for  their  PAPRs  as  instructed. 

•  Uiform  their  mine  supervisor  if  the 
PAPR  is  no  longer  operating  properly. 

•  Inform  their  mine  supervisor  or  the 
Program  Administrator  of  any  concerns 
they  have  regarding  the  program. 


4.0    Program  Elements 

Selection  Procedures 

The  Program  Administrator  will  select 
the  PAPRs  to  be  used  on  site  in 
accordance  with  all  MSHA 
requirements.  The  Program 
Administrator  will  provide  all  miners 
who  wear  PAPRs  with  a  copy  of  the 
manufacturer's  instructions  including    . 
the  use,  care,  maintenance  and  storage 
of  the  PAPR. 

•  PAPRs  utilized  will  be  3M  model 
AS-600LBC.  certified  by  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  under  42  CFR  part  84 
and  approved  by  MSHA  imder  30  CFR 
part  18  and  will  be  used  in  accordance 
with  the  terms  of  certification  and 
approval.  The  main  PAPR  filter  will  be 
the  AS-140  HE  or  equivalent  as 
approved  by  NIOSH. 

PAPR  Protection  Factor 

The  minimum  air  velocity  specified 
in  the  approved  ventilation  plan  at  the 
headgate  of  the  MMU  002-0  longwall  is 
550  ^m.  Accordingly,  the  assigned 
protection  fector  for  the  use  of  PAPRs  is 
2.9. 

When  PAPRs  are  required  to  be  used 
while  mining  through  rock  partings  on 
development  entries,  the  air  velocity  is 
less  than  400  fpm  which  results  in  an 
assigned  protection  factor  of  4.0. 

PAPR  Use 

J* APR  protection  is  required  as 
follows: 

•  For  all  miners  who  work  or  travel 
downwind  of  the  shearer  operator  when 
material  is  being  produced  on  the  002- 
0  MMU  longwall  section. 

•  For  all  miners  who  work  or  travel 
on  the  active  production  face  or  work  or 
travel  downwind  of  that  face  when  it 
has  been  determined  by  mine 
management  that  unique  operating 
conditions  caused  by  mining  through 
rock  partings  has  or  will  occur. 

General  Use  Procedures 

•  PAPRs  assigned  for  the  exchisive 
use  of  a  miner  will  be  identified  by 
labeling  the  outside  with  the  miner's 
full  name. 

•  Miners  will  use  PAPRs  imder 
conditions  specified  by  the  program. 
and  in  accordance  with  the  training  they 
have  received  on  the  use  of  the  device. 
The  PAPR  will  not  be  used  in  a  manner 
for  which  it  is  not  certified  by  NIOSH 

or  approved  by  MSHA. 

•  All  miners  should  examine  the 
PAPR  prior  to  each  shift  of  use  for  a  new 
main  filter,  integrity  of  the  visor,  smd 
proper  functioning  of  the  battery  and 
motor  assembly. 
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Cleaning,  Maintenance  and  Storage 

Cleaning 

PAPRs  are  to  be  regularly  cleaned  and 
disinfected  at  the  designated  PAPR 
cleaning  station  located  in  the 
lamproom.  Units  issued  for  the 
exclusive  use  of  a  miner  shall  be 
cleaned  prior  to  use  on  the  next  shift. 
Those  not  assigned  for  the  exclusive  use 
of  a  miner  will  be  cleaned  and 
disinfected  prior  to  the  next  shift  of  use 
or  assignment  to  a  different  miner.  All 
PAPRs  will  be  cleaned  by  the  lamproom 
attendant. 

The  following  procedures  are  to  be 
used  when  cleaning  and  disinfecting 
PAPRs: 

PAPRs  Issued  for  Exclusive  Use 

•  Wipe  the  Helmet/Headband/Cradle 
assembly/Head  seal/Temple  seal/visor 
with  a  soft  cloth  dampened  with  a 
solution  of  mild  soap  and  water. 

•  Vacuum  the  motor  housing. 

•  Replace  the  main  niter. 

•  Inspect  all  parts  for  damage  or  wear. 
Replace  any  parts  that  may  affect  the 
performance  of  the  respirator. 

•  All  components  may  be  wiped  with 
a  soft  cloth  dampened  with  a  solution 
of  disinfectant  and  water. 

PAPRs  Not  Issued  for  Exclusive  Use 

•  Disassemble  the  motor  housing 
assembly,  the  head  harness  assembly, 
the  head  seal  assembly,  the  visor 
assembly,  the  main  filter  and  the 
expander. 

•  Clean  all  parts  by  wiping  them  with 
a  soft  cloth  dampened  with  a  solution 
of  mild  soap  and  water.  Wipe  each 
component  with  a  soft  cloth  dampened 
with  disinfectant. 

•  Allow*  all  parts  to  dry  prior  to 
reinstallation. 

•  Inspect  all  parts  for  damage  or  wear. 
Replace  any  parts  that  may  affect  the 
performance  of  the  respirator. 

•  '  Replace  the  main  filter  with  a  new 
filter. 

Note:  The  PAPR  Program  Administrator 
will  ensure  an  adequate  .supply  of 
appropriate  cleaning  and  disinfection 
material  at  the  cleaning  station. 

Maintenance 

PAPRs  are  to  be  maintained  at  all 
times  in  order  to  ensure  that  they 
function  properly  and  adequately 
protect  the  miner.  Maintenance  involves 
a  thorough  visual  inspection  for 
cleanliness,  defects  and  operational 
function.  Worn,  damaged,  defective,  or 
exhausted  parts  will  be  replaced  prior  to 
use.  No  components  will  be  replaced  or 
repairs  made  beyond  those 
recoQunended  by  the  manufactiurer.  All 


routine  maintenance  will  be  performed 
by  the  lamproom  attendant. 

The  following  checklist  will  be  used 
when  inspecting  PAPRs: 

•  Headgear 

—Check  that  there  are  no  dents  or 
cracks  in  the  headgear  assembly 

— Look  closely  at  the  faceseals.  There 
should  be  no  tears  or  loss  of 
elasticity  that  could  permit 
contaminated  air  to  enter  the 
headgear. 

— Check  that  the  headseal  and  temple 
seals  are  in  good  condition. 

•  Faceshield 

— Check  the  faceshield  for  correct 
placement  in  the  visor  surround. 
Also  look  for  scratches  or  other 
visual  distortions  that  make  it 
difficult  to  see  through  the 
faceshield. 

•  Blower  Assembly 

— Remove  the  blower  ft'om  the 

headgear 
— Examine  the  blower  housing  and 

replace  it  if  cracked  or  damaged. 
— Examine  the  inside  of  the  blower 

intake  manifold  for  accumulated 

dust.  Clean  as  described  above,  if 

required. 

•  Power  supply  and  motor 

— Check  operational  function 

— Examine  for  tears  or  damage  to  the 

wiring  or  cable  jacket. 
— Check  for  compliance  with 

electrical  permissibility 

requirements. 

•  PAPR  battery  packs  will  be  placed  on 

charge  if  not  already  indicating  a 
full  charge. 

Storage 

PAfRs  will  be  stored  in  a  clean,  dry 
area,  and  in  accordance  with  the 
manufacturer's  recommendations. 
Clean/ disinfected  and  inspected  units 
will  be  placed  in  a  sealed  plastic  bag 
and  stored  in  the  lamproom. 

Defective  PAPRs 

PAPRs  that  have  defective  parts  shall 
be  removed  from  service  immediately. 
If,  during  an  examination  or  during  the 
work  shift,  a  miner  discovers  a  defect  in 
a  PAPR,  it  should  be  brought  to  the 
attention  of  the  supervisor.  The 
supervisor  will  have  the  Program 
Administrator  or  delegate  make 
immediate  repairs  or  secure  a 
replacement  prior  to  the  miner  returning 
to  the  work  area  that  requires  PAPR  use. 
With  the  approval  of  the  supervisor, 
miners  will  be  permitted  to  leave  the 
work  area  to  perform  limited 
maintenance  on  their  PAPR  in  a 
designated  area  that  is  free  of  respirable 
coal  mine  dust  hazards.  Situations  when 
this  will  be  permitted  include:  to  wash 


their  PAPR  facepiece,  to  replace  a  filter, 
leaking  hose  or  exhausted  power  supply 
(battery),  or  to  repair  a  damaged/missing 


visor. 
Training 

The  Program  Administrator  will 
provide  training  to  PAPR  users  and  their 
mine  supervisors  on  the  contents  of  the 
Wellington  Mining  Company's  PAPR 
Protection  Program,  on  the  applicable 
portions  of  the  mine's  approved  mine 
ventilation  plan  revisions,  and  on 
MSHA  respiratory  protection  standards. 
Miners  will  be  trained  prior  to  using  a 
PAPR  in  the  active  workings. 
Supervisors  will  also  be  trained  prior  to 
using  a  PAPR  in  the  active  workings  or 
prior  to  supervising  miners  who  must 
wear  PAPRs. 

The  training  course  will  cover  these 
topics: 

•  The  Wellington  Mining  Company's 
PAPR  Protection  Program 

•  Applicable  MSHA  standards 

•  Respirable  coal  mine  dust  (including 
quartz)  hazards  encountered  at 
Wellington  Mining  Company's 
operations  and  their  health  effects. 

•  Limitations  of  PAPRs 

•  PAPR  donning,  doffing  and  user  fit 
check 

Miners  will  be  retrained  at  least 
annually.  Miners  must  demonstrate 
their  imderstanding  of  the  topics 
covered  in  the  training  through  hands- 
on  exercises.  PAPR  training  will  be. 
documented  by  the  Program 
Administrator. 

5.0    Program  Evaluation 

The  Program  Administrator  will 
conduct  periodic  evaluations  of  the        , 
active  workings  to  ensure  that  the 
provisions  of  (he  program  are  being 
implemented.  The  evaluations  will 
include  regular  consultations  with 
miners  who  use  PAPRs  and  their 
supervisors,  site  inspections,  an 
examination  of  respirable  coal  mine 
dust  sampling  results,  and  a  review  of 
training  records. 

6.0    Documentation  and 
Recordkeeping 

A  vmtten  copy  of  this  program  and 
the  MSHA  requirements  will  be  posted 
on  the  mine  bulletin  board  for  the 
review  by  interested  miners,  and  a  copy 
will  be  kept  in  the  Program 
Administrator's  office. 

Also  maintained  in  the  Program 
Administrator's  office  are  copies  of 
training  records.  Those  records  will  be 
updated  as  new  miners  are  trained,  and 
as  existing  miners  receive  annual 
refresher  training. 
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Appendix  C — Citation  Threshold 
Values  (CTV) 

I.  Interpretation  of  the  CTV  Table 

Each  CTV  was  calculated  to  ensure 
that,  if  the  CTV  is  met  or  exceeded, 
noncompliance  with  the  applicable  dust 
standard  can  be  inferred  with  at  least 
95 -percent  confidence.  It  is  assumed 
that  whatever  applicable  dust  standard 
happens  to  be  in  effect  at  the  sampling 
location  is  binding,  and  that  a  citation 
is  warranted  whenever  there  is 
sufficient  evidence  that  an  established 
standard  has  been  exceeded.  The  CTV 
table  does  not  depend  on  how  the 
applicable  dust  standard  was 
established,  or  on  any  measurement 
uncertainties  in  the  process  of  setting 
the  appUcable  dust  standard. 

The  CTV  table  provides  criteria  for 
testing  a  tentative,  or  presumptive, 
hypothesis  that  the  true  single-shift 
average  dust  concentration  did  not 
exceed  the  applicable  dust  standard  (S) 
at  each  of  the  individual  locations 
sampled  during  a  particular  shift.  For 
purposes  of  this  test,  the  mine 
atmosphere  at  each  such  location  is 
presumed  to  be  in  compliance  unless 
the  corresponding  single-shift 
measurement  provides  sufficient 
evidence  to  the  contrary.  The  "true 
single-shift  average"  does  not  refer,  in 
this  context,  to  an  average  across 
different  occupations,  locations,  or 
shifts.  Instead,  it  refers  entirely  to  the 
dust  concentration  at  the  specific 
location  of  the  sampler  unit,  averaged 
over  the  course  of  the  particular  shift 
during  which  the  measurement  was 
obtained.  The  CTV  table  is  not  designed 
to  estimate  or  test  the  average  dust 
concentration  across  occupational 
locations,  or  within  any  zone  or  mine 
area,  or  in  the  air  actually  inhaled  by 
any  particular  miner. 

The  CTV  table  ensures  that 
noncompliance  is  cited  only  when  there 
is  a  95-percent  level  of  confidence  that 
the  applicable  dust  standard  has 
actually  been  exceeded.  A  single-shift 
measurement  that  does  not  exceed  the 
applicable  CTV  value,  does  not 
necessarily  imply  probable  compliance 
with  the  applicable  dust  standard — let 
alone  compliance  at  a  95-percent 
confidence  level.  For  example,  a  single- 
shift  measurement  of  2.14  mg/m^  would 
not,  according  to  the  CTV  table,  indicate 
noncompliance  with  sufficient 
confidence  to  warrant  a  citation  if  S  = 
2.0  mg/m^.  This  does  not  imply  that  the 
mine  atmosphere  was  in  compliance  on 
the  shift  and  at  the  location  sampled. 
On  the  contrary,  unless  contradictory 
evidence  were  available,  this 
measurement  would  indicate  that  the 
MMU  was  probably  out  of  compUance. 


However,  because -there  is  a  small 
chance  that  the  measurement  ^cceeded 
the  standard  only  because  of 
measurement  error,  a  citation  would  not 
be  issued.  Additional  measurements 
would  be  necessary  to  verify  the 
apparent  lack  of  adequate  control 
measiu-es.  Similarly,  a  single-shift  ' 
measurement  of  1.92  mg/m^  woidd  not 
warrant  citation;  but,  because  of 
possible  measurement  error,  neither 
would  it  warrant  concluding  that  the 
miife  atmosphere  sampled  was  in 
compliance.  To  confirm  that  control 
measures  are  adequate,  it  would  be 
necessary  to  obtain  additional 
measurements. 

Furthermore,  even  if  a  single-shift 
measurement  were  to  demonstrate,  at  a 
high  confidence  level,  that  the  mine 
atmosphere  was  in  compliance  at  the 
sampling  location  on  a  given  shift, 
additional  measurements  would  be 
required  to  demonstrate  compliance  on 
each  shift.  For  example,  if  S  =  2.0  mg/ 
m^,  then  a  valid  measiu^ment  of  1.65 
mg/m^  would  demonstrate  compliance 
on  the  particidar  shift  and  at  the 
particular  location  sampled.  It  would 
not,  however,  demonstrate  compUance 
on  other  shifts  or  at  other  locations. 

n.  Derivation  of  the  CTV  Table 

To  understand  how  the  CTVs  are 
derived  and  justified,  it  is  first  necessary 
to  distinguish  between  variability  due  to 
measurement  error  and  variability  due 
to  actual  differences  in  dust 
concentration.  The  variability  observed 
among  individual  measurements 
obtained  at  different  locations  (or  at 
different  times)  combines  both* dust 
concentration  measurements  vary  partly 
because  of  measurement  error  and 
partly  because  of  genuine  differences  in 
the  dust  concentration  being  measured. 
This  distinction,  between  measurement 
error  and  variation  in  the  true  dust  • 
concentration,  can  more  easily  be 
explained  by  first  carefully  defining 
some  notational  abbreviations. 

'  One  or  more  dust  samples  are 
collected  in  the  same  MMU  or  other 
mine  area  on  a  particidar  shift.  Since  it 
is  necessary  to  distinguish  between 
different  samples  in  the  same  MMU,  let 
X,  represent  the  MRE-equivalent  dust 
concentration  measurement  obtained 
from  the  i""  sample.  The  quantity  being 
measured  is  the  true,  single-shift 
average  dust  concentration  at  the  i"* 
sampling  location  and  is  denoted  by  (i,. 
Because  of  potential  measurement 
errors,  (i,  can  never  be  known  with 
complete  certainty.  A  "sample," 
"measiu-ement,"  or  "observation" 
always  refers  to  an  instance  of  Xi  rather 
than^i. 


The  overall  measurement  error 
associated  with  an  individual 
measurement  is  nothing  more  than  the 
difference  between  the  measiu«ment 
(X,)  and  the  quantity  being  measured 
(^i).  Therefore,  this  error  can  be 
represented  as 
e,  =  X,  -  n,. 

Equivalently,  any  measurement  can 
be  regarded  as  the  true  concentration  in 
the  atmosphere  sampled,  with  a 
measurement  error  added  on: 
X,  =  ji,  +  e,. 

For  two  different  measurements  (Xi 
and  X2),  it  follows  that  Xi  may  differ 
from  X2  not  only  because  of  the 
combined  effects  of  Ci  and  e2,  but  also 
because  ^i  differs  from  112. 

The  probability  distrioution  of  Xi 
aroimd  ^i  depends  only  on  the 
probability  distribution  of  e,  and  should 
not  be  confused  with  the  statistical 
distribution  of  \i,  itself,  which  arises 
from  spatial  and/or  temporal  variabiUty 
in  dust  concentration.  This  variability 
(i.e.,  among  ^,  for  different  values  of  i) 
is  not  associated  with  inadequacies  of 
the  measurement  system,  but  real 
variation  in  exposures  due  to  the  fact 
that  contaminant  generation  rates  vary 
gready  in  time  and  contaminants  are 
heterogeneously  distributed  in 
workplace  air. 

Since  noncompliance  determinations 
are  made  relative  to  individual  sampling 
locations  on  individual  shifts, 
derivation  of  the  CTV  table  requires  no 
assumptions  or  inferences  about  the 
spatial  or  temporal  pattern  of 
atmospheric  dust  concentrations — i.e., 
the  statistical  distribution  of  ^,.  MSHA 
is  not  evaluating  dust  concentrations 
averaged  across  the  various  sampler 
locations.  Therefore,  the  degree  and 
pattern  of  variability  observed  among 
different  measurements  obtained  during 
MSHA  sampling  are  not  used  in 
establishing  any  CTV.  Instead,  the  CTV 
for  each  applicable  dust  standard  (S)  is 
based  entirely  on  the  distribution  of 
measurement  errors  (e,)  expected  for  the 
maximum  dust  concentration  in 
compliance  with  that  standard — i.e.,  a 
concentration  equal  to  S  itself. 

If  control  filters  are  used  to  eliminate 
potential  biases,  then  each  e,  arises  from 
a  combination  of  four  weighing  errors 
(pre-  and  post-exposure  for  both  the 
control  and  exposed  filter  capsule)  and 
a  continuous  summation  of 
instantaneous  measurement  errors 
accumulated  over  the  course  of  an  eight- 
hour  sample.  Since  the  eight-hour 
period  can  be  subdivided  into  an 
arbitrarily  large  number  of  sub-intervals, 
and  some  fraction  of  e,  is  associated 
with  each  sub-interval,  Ei  can  be 
represented  as  comprising  the  sum  of  an 
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arbitrarily  large  number  of  sub-interval 
errors.  By  the  Central  Limit  Theorem, 
such  a  summation  tends  to  be  normally 
distributed,  regardless  of  the 
distribution  of  sub-interval  errors.  This 
does  not  depend  on  the  distribution  of 
H,,  which  is  generally  represented  as 
being  lognormal. 

Furthermore,  each  measiu-ement  made 
by  MSHA  personnel  is  based  on  the 
difference  between  pre-  and  post- 
exposure weights  of  a  dust  sample,  as 
determined  in  the  same  laboratory,  and 
adjusted  by  the  weight  gain  or  loss  of 
the  control  fiher  capsule.  Any 
systematic  error  or  bias  in  the  weighing 
process  attributable  to  the  laboratory  is 
mathematically  canceled  out  by 
subtraction.  Fiuthermore.  any  bias  that 
may  be  associated  with  day-to-day 
changes  in  laboratory  conditions  or 
ihtroduced  during  storage  and  handling 
of  the  filter  capsules  is  also 
mathematically  canceled  out. 
Elimination  of  the  sources  of  systematic 
errors  identified  above,  together  with 
the  fact  that  the  concentration  of 
respirable  dust  is  defined  by  section 
202(e)  of  the  Mine  Act  to  mean  the 
average  concentration  of  respirable  dust 
measured  by  an  approved  sampler  unit, 
implies  that  the  measurements  are 
unbiased.  This  means  that  e,  is  equally 
likely  to  be  positive  or  negative  and,  on 
average,  equal  to  zero.  ; 


Therefore,  each  ej  is -assumed  to  be 
normally  distributed,  with  a  mean  value 
of  zero  and  a  degree  of  variability 
represented  by  its  standard  deviation 

Oi=^i   CV,«^. 

Since  X,  =  fij  +  e*,  it  follows  that  for 
a  given  value  of  p.,,  X,  is  normally 
distributed  with  expected  value  equal  to 
ii,  and  standard  deviation  equal  to  Oi. 
CV,oui.  is  the  coefficient  of  variation  in 
measurements  corresponding  to  a  given 
value  of  \x,.  CV,„ui  relates  entirely  to 
variabiUty  due  to  measurement  errors 
and  not  at  all  to  variability  in  actual 
dust  concentrations. 

MSHA's  procedure  for  citing 
noncompliance  based  on  the  CTV  table 
consists  of  formally  testing  a 
presiunption  of  compliance  at  every 
location  sampled.  Compliance  with  the 
applicable  dust  standard  at  the  ith 
sampling  location  is  expressed  by  the 
relation  ^i  <  S.  Max{ji,}  denotes  the 
maximum  dust  concentration,  among  all 
of  the  sampling  locatioUs  within  a 
MMU.  Therefore,  if  Max{n,}  <  S.  none 
of  the  sampler  units  in  the  MMU  were 
exposed  to  excessive  dust 
concentration.  Since  the  burden  of  proof 
is  on  MSHA  to  demonstrate 
noncompliance,  the  hypothesis  being 
tested  (called  the  null  hypothesis,  or 
H<>,)  is  that  the  concentration  at  every 
location  sampled  is  in  compliance  with 
the  applicable  dust  standard. 


Equivalently,  for  a  MMU  the  null 
hypothesis  (Ho)  is  that  max{|ii}  <  S.  hi 
other  areas,  where  only  one,  full-shift 
measurement  is  made,  the  null 
hypothesis  is  simply  that  \i,  <  S. 

The  test  consists  of  evaluating  the 
likelihood  of  measurements  obtained 
during  an  MSHA  sample,  imder  the 
assumption  that  Ho  is  true.  Since  X;  = 
^ij  +  e„  X,  (or  max{Xi}  in  the  case  of  a 
MMU)  can  exceed  S  even  under  that 
assumption.  However,  based  on  the 
normal  distribution  of  measurement 
errors,  it  is  possible  to  calculate  the 
probabiUty  that  a  measurement  error 
would  be  large  enough  to  fully  accoimt 
for  the  measiuement's  exceeding  the 
standard.  The  greater  the  amount  by 
which  Xj  exceeds  S,  the  less  likely  it  is 
that  this  would  be  due  to  measiwement 
error  alone.  If,  under  Ho,  this  probability 
is  less  than  five  percent,  then  Ho  can  be 
rejected  at  a  95-percent  confidence  level 
and  a  citation  is  warranted.  For  a  MMU, 
rejecting  Ho  (and  therefore  issuing  a 
citation)  is  equivalent  to  determining 
that  ^li  >  S  for  at  least  one  value  of  /. 

Each  CTV  listed  was  calculated  to 
ensure  that  citations  will  be  issued  at  a 
confidence  level  of  at  least  95  percent. 
As  described  in  MSHA's  February  1994 
notice  and  explained  further  by  Kogut 
[2],  the  tabled  CTV  corresponding  to 
each  S  was  calculated  on  the 
assumption  that,  at  each  sampling 
location: 


CV.^,,<CV, 


'total 


The  MSHA  and  NIOSH  joint  finding 
establishes  that  for  valid  measurements 
made  with  an  approved  sampler  unit, 
CV,«ai  is  in  fact  less  than  CVctv  at  all 
dust  concentrations  i[x,)- 

The  situation  in  which  measurement 
error  is  most  likely  to  cause  an 
erroneous  noncompliance 
determination  is  the  hypothetical  case 
of  |i,  =  S  for  either  a  single-shift  sample 
measurement  or  for  all  of  the 
measurements  made  in  the  same  MMU. 
In  that  borderline  situation — i.e.,  the 
worst  case  consistent  with  Ho — the 
standard  deviation  is  identical  for  all 
measurement  errors.  Therefore,  the 
value  of  a  used  in  constructing  the  CTV 
table  is  the  product  of  S  and  CVcrv 
evaluated  for  a  dust  concentration  equal 
to  S: 


CTV 


0.14  mg/m' 
^  ^,  mg/m^ 


V 


100% 


+  (5%f+(5%f 


0  =  SJRF     -K.05)' -K.OSr 


Assuming  a  normal  distribution  of 
measurement  errors  as  explained  above, 
it  follows  that  the  probability  a  single 
measurement  would  equal  or  exceed  the 
critical  value 

C  =  S  +  1.64  O 
is  five  percent  under  Ho  when  CVu,ui  = 
CVcTv.  The  tabled  CTV  corresponding 
to  S  is  derived  by  simply  raising  the 
critical  value  c  up  to  the  next  exact 
multipleof  0.01  mg/m^.     . 

For  example,  at  a  dust  concentration 
(\i,)  just  meeting  the  applicable  dust 
standard  of  S  =  2  mg/m^,  CVctv  is  9.95 
percent.  Therefore,  the  calculated  value 
of  c  is  2.326  and  the  CTV  is  2.33  mg/ 
m^.  Any  valid  single-shift  measurement 
at  or  above  this  CTV  is  unlikely  to  be 
this  large  simply  because  of 
measurement  error.  Therefore,  any  such 
measiuement  warrants  a  noncompliance 
citation. 

The  probability  that  a  measurement 
exceeds  the  CTV  is  even  smaller  if 


\i,<S  for  any  /.  Furthermore,  to  the 
extent  that  CVu^ai  is  actually  less  than 
CVcTv,  o  is  actually  less  than  S-CVcrv. 
This  results  in  an  even  lower  probability 
that  the  critical  value  would  be 
exceeded  imder  the  null  hypothesis. 
Consequently,  if  any  single-shift 
measurement  equals  or  exceeds  c,  then 
Ho  can  be  rejected  at  confidence  level  of 
at  least  95-percent.  Since  rejection  of  Ho 
implies  that  n,  >  S  for  at  least  one  value 
of  /,  this  warrants  a  noncompliance' 
citation. 

It  should  be  noted  that  when  each  of 
several  measurements  is  separately 
compared  to  the  CTV  table,  the 
probability  that  at  least  one  e*  will  be 
large  enough  to  force  Xj  >  CTV  when  Hi 
<  S  is  greater  than  the  probability  when 
only  a  single  comparison  is  made.  For 
example  (still  assuming  S  =  2  rag/m^), 
if  CVuHai  is  actually  6.6%,  then  the 
standard  deviation  of  ej  is  6.6%  of  2.0 
mg/m\  or  0.132  mg/m',  when  \ii  =  S. 
Using  properties  of  the  normal 


distribution,  the  probability  that  any 
single  measurement  would  exceed  the 
CTV  in  this  borderline  situation  is 
calculated  to  be  0.0062.  However,  the 
probability  that  at  least  one  of  five  such 
measurements  results  in  a  citation  is  1 
-  (0.9938)5  =  3  1  percent.  Therefore,  the 
confidence  level  at  which  a  citation  can 
be  issued,  based  on  the  maximum  of 
five  measurements  made  in  the  same 
MMU  on  a  given  shift,  is  97%. 

The  constant  1.64  used  in  calculating 
the  CTV  is  a  1-tailed  95-percent 
confidence  coefficient  and  is  derived 
fi^m  the  standard  normal  probability 
distribution.  Since  the  purpose  of  the 
CTV  table  is  to  provide  criteria  for 
determining  that  the  true  dust 
concentration  strictly  exceeds  the 
appUcable  dust  standard  and  such  a 
determination  can  occur  only  when  a 
single-shift  measurement  is  sufficiently 
high,  there  is  exactly  zero  probability  of 
erroneously  citing  noncompliance  when 
a  measurement  falls  below  the  lower 
confidence  limit.  Consequently,  the 
total  probability  of  erroneously  citing 
noncompliance  equals  the.  probability 
that  a  standard  normal  random  variable 
exceeds  1.64,  which  is  5  percent. 
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30  CFR  Part  70 

Coal.  Mine  safety  and  health. 
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30  CFR  Pan  75 

Coal,  Mine  safety  and  health. 
Underground  coal  mines.  Ventilation. 

30  CFR  Part  90 

Coal,  Mine  safety  and  health. 

Dated:  February  12.  2003. 
Dave  D.  Laoiiski, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

Accordingly,  MSHA  proposes  to 
amend  Chapter  I  of  Title  30  of  the  Code 
of  Federal  Regulations  as  follows: 
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PART  70— MANDATORY  HEALTH 
STANDARDS— UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  811,  813(h},  957  and 
961. 

2.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A — General 

Sec. 

70.1  Scope. 

70.2  Definitions. 

§70.1    Scope  and  purpose. 

This  part  sets  forth  mandatory  health 
standards  for  each  underground  coal 
mine  subject  to  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

§70.2    Definitions. 

Act.  The  Federal  Mine  Safety  and 
Health  Act  of  1977,  Public  Law  91-173, 
as  amended  by  Public  Law  95-164,  30 
U.S.C.  801  et  seq. 

Active  workings.  Any  place  in  a  coal 
mine  where  miners  are  normally 
required  to  work  or  travel. 

Administrative  controls.  Methods  of 
controlling  the  respirable  dust  exposure 
of  an  individual  miner  assigned  to  a 
specific  work  position  or  occupation  by 
job  rotation,  altering  the  way  in  which 
the  assigned  work  is  performed, 
providing  time  periods  away  from  dust- 
generating  sources.  These  procedures 
must  be: 

(1)  Capable  of  being  reviewed  to 
confirm  their  proper  implementation, 

(2)  Clearly  understood  by  the  affected 
miners,  and 

(3)  Applied  consistently  over  time. 
Approved  sampling  device.  A 

sampling  device  of  the  constant-flow 
type: 

(1)  Approved  by  the  Secretary  and  the 
Secretary  of  Health  and  Human  Services 
under  part  74  of  this  title;  or 

(2)  Approved  by  the  Secretary  when 
it  has  been  determined  that  the 
measured  concentration  of  respirable 
dust  can  be  converted  to  an  equivalent 
concentration  as  measured  with  a 
sampling  device  approved  under  part  74 
of  this  title. 

Certified  person.  An  individual 
certified  by  the  Secretary  to  take 
respirable  dust  samples  and/ or  to 
perform  the  maintenance  and 
calibration  of  approved  sampling 
devices. 
"^  Citation  threshold  value  (CTV).  The 
lowest  equivalent  concentration 
measurement  demonstrating  that  the 
applicable  dust  standard  has  been 
exceeded  at  a  confidence  level  of  at  least 
95  percent. 


Concentration.  The  amount  of 
respirable  dust  contained  per  unit 
volume  of  air. 

Control  filter.  An  unexposed  filter 
cassette  of  the  same  design  and  material 
as  the  filter  cassette  used  for  sampling 
that  is  pre-  and  post-weighed  on  the 
same  day  as  the  exposed  filters. 

Critical  value.  The  highest  equivalent 
concentration  measurement 
demonstrating  that  the  applicable 
verification  limit  has  been  met  at  a 
confidence  level  of  at  least  95  percent. 

Designated  area  (DA).  An  area  of  a 
mine  idefatified  by  the  operator  under 
§  75.371  (t)  of  this  title  and  approved  by 
the  district  manager,  or  identified  by  the 
Secretary.  Each  DA  is  identified  by  a 
four-digit  identification  number 
assigned  by  MSHA. 

Designated  occupation  (DO).  The 
occupation  or  work  location  on  a 
mechanized  mining  unit  that  has  been 
determined  by  results  of  respirable  dust 
samples  to  exhibit  the  greatest 
respirable  dust  concentration. 

District  manager.  The  memager  of  the 
Coal  Mine  Safety  and  Health  District  in 
which  the  mine  is  located. 

Dust  control  parameters.  Specific 
engineering  or  environmental  controls, 
maintenance  procedures,  and  other 
measures  specified  in  the  approved 
mine  ventilation  plan  for  controlling 
respirable  dust  in  the  mine  atmosphere 
of  the  active  workings. 

Engineering  or  environmental 
controls.  MeAods  of  controlling  the 
level  of  respirable  dust  by  reducing  the 
quantity  released  into  the  work 
environment,  by  diluting,  capturing  or 
diverting  the  generated  dust. 

Equivalent  concentration.  The 
concentration  of  respirable  coal  mine 
dust,  as  measured  by  an  approved 
sampling  device,  converted  to  an  MRE 
8-hour  equivalent  as  follows: 

(1)  Multiply  the  concentration 
measured  by  the  approved  sampling 
device  by  the  constant  factor  prescribed 
by  the  Secretary  for  that  device  and  then 
apply  criteria  in  paragraphs  (2)  and  (3) 
of  this  definition  if  applicable. 

(2)  If  the  sampled  shift  is  longer  than 
8  hours,  multiply  the  concentration 
obtained  in  paragraph  (1)  of  this 
definition  by  t/480  where  t  is  the  length 
of  the  sampled  work  shift  in  minutes. 

(3)  If  using  PAPRs,  divide  the 
concentration  obtained  in  paragraph  (1) 
or  (2)  of  this  definition  (whichever  is 
applicable)  by  the  protection  factor 
assigned  to  the  mechanized  mining  unit. 

Material  produced.  Coal  and/or  any 
other  substance(s)  extracted  by  a 
mechanized  mining  unit  during  any 
production  shift. 

Mechanized  mining  unit  (MMU).  A  set 
of  mining  equipment,  including  hand 


loading  equipment,  used  for  the 
production  of  material;  or  a  specialized 
set  which  utilizes  mining  equipment 
other  than  specified  in  §  70.206(d)  for 
the  production  of  material.  Each  MMU 
is  assigned  a  four-digit  identification 
number  by  MSHA.  The  identificatiola 
number  is  retained  by  the  MMU 
regardless  of  where  the  unit  relocates 
within  the  mine.  When  two  sets  of 
mining  equipment  are  provided  in  a 
series  of  working  places  and  only  one 
production  crew  is  employed  at  any 
given  time  on  either  set  of  mining 
equipment,  the  two  sets  of  equipment 
are  identified  as  a  single  MMU.  When 
two  or  more  sets  of  mining  equipment 
are  simultaneously  engaged  in  the 
production  of  material  within  the  same 
working  section,  each  such  mechanized 
mining  unit  is  identified  separately. 

MRE.  The  Mining  Research 
Establishment  of  the  National  Coal 
Board,  London,  England. 

MRE  instrument.  A  gravimetric  dust 
sampler  with  a  four  channel  horizontal 
elutriator  developed  by  the  MRE. 

MSHA.  The  Mine  Safety  and  Health 
Administration  of  the  Department  of 
Labor. 

Personal  continuous  dust  monitor 
(PCDM).  An  instrument  that  monitors 
the  concentration  of  respirable  dust  on 
a  continuous  basis  and  displays  in  real- 
time the  measured  dust  exposure 
information. 

Powered  air-purifying  respirator 
(PAPR).  A  type  of  air-purifying 
respirator  that  uses  a  blower  to  force 
eunbient  air  through  the  air-purifying 
elements  to  the  inlet  covering  (a  visor), 
which  forms  a  partial  seal  with  the  face, 
to  deliver  filtered  air  into  the  miner's 
breathing  area. 

Protection  factor  (PF).  A  measure  of 
the  level  of  respirator}'  protection  that 
would  be  expected  in  the  workplace 
from  a  properly  functioning  PAPR  when 
correctly  worn  and  used.  The  protection 
factor  is  the  ratio  of  the  respirable  dust 
concentration  outside  the  respirator 
facepiece  to  the  concentration  inside  the 
facepiece.  For  MMUs  with  average  air 
velocity  in  the  working  face: 

(1)  <400  feet  per  minute  (fpm).  PF  = 

4; 

(2)  >800  fpm,  PF  =  2;  and 

t3)  between  400  fpm  and  800  fpm,  the 
applicable  PF  is  determined  by  the 
following  formula:  2  x  (800  fpm/actual 
air  velocity). 

Production  shift. 

(1)  With  regard  to  a  MMU,  a  shift 
during  which  material  is  produced;  or 

(2)  With  regard  to  a  DA,  a  shift  during 
which  material  is  produced  and  routine 
day-to-day  activities  occur  in  the  DA. 

Quartz.  Crystalline  silicon  dioxide 
(SiOi)  as  measured  by: 
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(1)  MSHA's  Analytical  Method  P-7: 
Infrared  Determination  of  Quartz  in 
Respirable  Coal  Mine  Dust;  or 

(2)  Jiny  method  approved  by  MSHA  as 
providing  a  measurement  of  quartz 
equivalent  to  that  measured  by 
Analytical  Method  P-7. 

Respirable  dust.  Dust  collected  with 
an  approved  sampling  device. 

Secretary.  The  Secretary  of  Labor  or 
delegate. 

Valid  sample.  A  respirable  dust 
sample  collected  and  submitted  as 
required  by  this  part,  and  not  voided  by 
MSHA. 

Verification  limits.  2.0  mg/m'  of 
respirable  coal  mine  dust  and  100  ^  g/ 
m'  of  respirable  quartz  dust,  each 
expressed  as  an  equivalent 
concentration. 

Verification  production  level  (VPL). 
The  tenth  highest  production  level 
recorded  in  the  most  recent  30 
production  shifts;  or,  if  fewer  than  30 
shifts  of  production  data  are  available, 
the  minimum  production  level  attained 
on  any  shift  used  to  verify  the  adequacy 
of  the  dust  control  parameters. 

Working  face.  Any  place  in  a  coal 
mine  in  which  work  of  extracting  coal 
from  its  natural  deposit  in  the  earth  is 
performed  during  the  mining  cycle. 

3.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B — Dust  Standards 

Se<:. 

70.100  Respirable  dust  standards  when 
quartz  is  not  present. 

70.101  Respirable  dust  standard  when 
quartz  is  present. 

§  70.100    Respirable  dust  standard  when 
quartz  is  not  present. 

(a)  Each  operator  must  continuously 
maintain  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  each  miner 
in  the  active  workings  of  each  mine  is 
exposed  at  or  below  2.0  milligrams  per 
cubic  meter  of  air  (mg/m^)  as  measured 
with  an  approved  sampling  device  and 
in  terms  of  an  equivalent  concentration 
determined  in  accordance  with  §  70.2. 

(b)  Each  operator  must  continuously 
maintain  the  average  concentration  of 
respirable  dust  within  200  feet  outby  the 
working  faces  of  each  section  in  the 
intake  airways  at  or  below  1 .0  mg/m  *  as 
measured  with  an  approved  sampling 
device  and  in  terras  of  an  equivalent 
concentration  determined  in  accordance 
with  §  70.2. 

§  70.1 01     Respirable  dust  standard  when 
quartz  is  present. 

When  the  respirable  dust  contains 
more  than  hve  percent  quartz,  as 
determined  by  the  average  of  the  most 


recent  three  MSHA  samples,  the 
operator  must  continuously  maintain 
the  average  concentration  of  respirable 
dust  in  the  mine  atmosphere  during 
each  shift  in  the  active  workings  of  each 
mine,  as  measured  with  an  approved 
sampling  device  and  in  terms  of  an 
equivalent  concentration  determined  in 
accordance  with  §  70.2.  at  or  below  the 
applicable  dust  standard.  The 
applicable  dust  standard  is  determined 
by  dividing  the  average.quartz 
percentage  into  the  number  10. 

Example:  Assume  a  MMU  or  a  DA  is  on  a 
2.0-mg/m^  dust  standard  (5%  or  less).  If  the 
first  MSHA  sample  contains  7.2%  of  quartz, 
and  the  required  two  subsequent  samples 
contained  9.5%  and  10.6%,  respectively,  the 
average  quartz  percentage  would  be  9.1% 
1(7.2%  +  9.5%  +  10.6%)/3  =  9.1%;. 
Therefore,  the  equivalent  concentration  of 
respirable  dust  in  the  mine  atmosphere 
associated  with  that  MMU  or  DA  must,  on 
each  shift,  be  maintained  at  or  below  1.1  mg/ 
m'  110/9.1%=  1.1  mg/m^l. 

4.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C — Sampling  Procedures 

Sec. 

70.201  Sampling;  general  and  technical 
requirements. 

70.202  Approved  sampling  devices; 
maintenance  and  calibration. 

70.203  Approved  sampling  devices; 
operation;  air  flowrate. 

70.204  Demonstrating  the  adequacy  of  the 
dust  control  parameters  specified  in  a 
mine  ventilation  plan:  vertflcation 
sampling. 

70.205  Verification  sampling;  when 
required;  time  for  completing. 

70.206  Verification  sampling;  procedures 
for  sampling. 

70.207  Approval  of  dust  control  parameters 
by  district  manager;  revocation  of 
approval. 

70.208  Follow-up  action  when  either 
verification  limit  is  exceeded. 

70.209  Use  of  supplementary  control 
measures;  types  and  conditions  for  use; 
request  for  approval. 

70.210  Powered  air-purifying  respirators 
(PAPRs);  requirements  for  approval. 

70.211  Powered  air-purifying  respirators 
(PAPRs):  approval  and  conditions  for 
continued  use;  revocation  of  approval. 

70.212  Powered  air-purifying  respirators 
(PAPRs);  conditions  of  use  under  special 
circumstances. 

70.213  Administrative  controls; 
requirements  for  approval. 

70.214  Administrative  controls;  approval 
and  conditions  for  continued  use; 
revocation  of  approval. 

70.215  Quarterly  evaluation  of  approved 
plan  parameters. 

70.216  Respirable  dust  samples; 
transmission  by  operator. 

70.217  Respirable  dust  samples;  report  to 
operator;  and  posting. 

70.218  Violation  of  respirable  dust 
standard;  issuance  of  citation;  action 


required  by  operator;  and  termination  of 

citation. 
70.219.    Status  change  repprts. 
70.220    Personal  continuous  dust  monitor 

(PCDM). 

§  70^01    Sampling;  general  and  technical 
requirements. 

(a)  Each  operator  must  conduct 
respirable  dust  sampling  required  by 
this  part  with  an  approved  sampling 
device. 

(b)  Sampling  must  be  performed  by  a 
certified  person.  To  be  certified,  a 
person  must  pass  the  MSHA 
examination  on  sampling  of  respirable 
coal  mine  dust. 

(c)  Sampling  devices  must  be  worn  or 
carried  directly  to  and  from  the  MMU  to 
be  sampled  and  must  be  operated  in 
accordance  with  the  requirements  of 
this  part. 

(d)  Except  as  provided  in  paragraph 
(h)  of  this  section,  one  control  filter 
must  be  used  for  each  shift  of  sampling. 
Each  control  filter  must  have  the  same 
preweight  date  (noted  on  the  dust  data 
card)  as  the  ones  that  are  used  for 
sampling;  must  remain  plugged  at  all 
times;  must  be  exposed  to  the  same 
time,  temperature,  and  handling 
conditions  as  the  ones  used  for 
sampling;  and  must  be  kept  with  the 
exposed  samples  after  sampling. 

(e)  Except  as  provided  in  paragraph  (i) 
of  this  section,  sampling  must  be 
conducted  on  a  shift  during  which  the 
amount  of  material  produced  by  the 
MMU  is  at  or  above  the  verification 
production  level  (VPL),  as  defined  in 

§  70.2,  and  using  only.the  dust  control 
parameters  listed  in  the  approved  mine 
ventilation  plan,  at  levels  not  exceeding 
115  percent  of  the  specified  quantities. 

(1)  If  the  VPL  is  not  achieved,  the 
samples  for  that  shift  will  be  voided  by 
MSHA.  However,  any  sample, 
regardless  of  production,  that  exceeds 
either  verification  limit  or  applicable 
dust  standard  will  be  used  to  determine 
the  equivalent  concentration  for  that 
occupation. 

(2)  If  the  MMU  being  evaluated  is 
authorized  to  use  PAPRs  under  special 
circumstances  (see  §  70.212)  and  those 
circumstances  prevent  the  operator  from 
achieving  the  VPL,  the  sample(s)  for  that 
shift  will  be  used  to  determine  the 
equivalent  concentration  for  the  affected 
occupations. 

(f)  Each  operator  must  provide 
affected  miners  and  their 
representatives  with  an  opportunity  to 
observe  respirable  dust  sampling 
required  by  this  part  and  must  give  prior 
notice  of  the  date  and  time  of  intended 
sampling  to  affected  miners  and  their 
representatives.  An  operator  is  exempt 
from  this  requirement  if  using  personal 
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continuous  dust  monitors  in  accordance 
with  §  70.220. 

(g)  Upon  request  from  the  district 
manager,  the  operator  must  submit  the 
date  and  time  when  any  sampling 
reqruired  by  this  part  will  begin. 

(h)  Paragraph  (d)  of  this  section  does      , 
not  apply  if  sampling  to  conform  with 
the  requirements  of  §  70.215  or 
§  70.220(d). 

(i)  Paragraph  (e)  of  this  section  does 
not  apply  if  sampling  to  conform  with 
the  requirements  of  §  70.220(d). 

§  70.202    Approved  sampling  devices; 
maintenance  and  calit>ration. 

(a)  Sampling  devices  must  be 
maintained  as  approved  and  calibrated 
by  a  certified  person  in  accordance  with 
MSHA  Informational  Report  IR  1240 
(1996)  "Calibration  and  Maintenance 
Procedures  for  Coal  Mine  Respirable 
Dust  Samplers  (supersedes  IR  1121)"  or 
in  accordance  with  the  manufactiu:er's 
specifications  if  using  a  personal 
continuous  dust  monitor  (PCDM)  luider 
§  70.220.  To  be  certified,  a  person  must 
pass  the  MSHA  examination  on 
maintenance  and  calibration  for 
approved  sampling  devices. 

(b)  Sampling  devices  must  be 
calibrated  at  the  flowrate  of  2.0  liters  of 
air  per  minute,  or  at  a  different  flowrate 
as  prescribed  by  the  Secretary  and  the 
Secretary  of  Health  and  Human  Services 
for  the  particular  device,  before  they  are 
put  into  service  and.  thereafter,  at  time 
intervals  prescribed  by  the 
manufacturer. 

(c)  If  equipped  with  a  flowmeter,  a 
calibration  mark  must  be  placed  on  the 
flowmeter  of  each  sampling  device  to 
indicate  the  proper  position  of  the  float 
when  the  sampler  is  operating  at  a 
flowrate  of  2.0  liters  of  air  per  minute 
or  other  flowrate  prescribed  by  the 
Secretary  and  the  Secretary  of  Health 
and  Himian  Services  for  the  particular 
device.  The  standard  to  denote  proper 
flow  is  when  the  lowesrpart  of  the  float 
is  lined  tip  with  the  top  of  the 
calibration  mark. 

(d)  Except  as  provided  in  paragraph 
(f)  of  this  section,  each  sampling  device 
must  be  tested  and  examined 
immediately  before  each  sampling  shift 
and  necessary  external  maintenance 
must  be  performed  by  a  certified  person 
to  assure  that  the  sampling  device  is 
clean  and  in  proper  workiJig  condition. 
This  testing  and  examination  must 
include  the  following: 

(1)  Testing  the  voltage  of  each  battery 
while  under  actual  load  to  assure  the 
battery  is  fully  charged.  The  voltage  for 
nickel  cadmiiun  cell  batteries  must  not 
be  lower  than  the  product  of  the  number 
of  cells  in  the  battery  pack  multiplied  by 
1.25.  The  voltage  for  other  than  nickel 


cadmiiun  cell  batteries  must  not  be 
lower  than  the  product  of  the  number  of 
cells  in  the  battery  pack  multiplied  by 
the  manufacturer's  nominal  voltage  per 
ceU. 

(2)  Examination  of  all  components  of 
the  cyclone  to  assure  that  they  are  clean 
and  free  of  dust  and  dirt; 

(3)  Examination  of  the  iimer  surface  of 
the  cyclone  on  the  approved  sampling 
device  to  assure  that  it  is  free  of  scoring; 

(4)  Examination  of  the  external  tubing 
on  the  approved  sampling  device  to 
assure  that  it  is  clean  and  free  of  leaks, 
and; 

(5)  Examination  of  the  clamping  and 
positioning  of  the  cyclone  body,  vortex 
finder  and  cassette  to  assure  that  they 
are  rigid,  in  alignment,  and  firmly  in 
contact. 

(e)  In  accordance  with  5  U.S.C.  552(a) 
and  1  CFR.  part  51.  MSHA 
Informational  Report  No.  1240  (1996) 
referenced  in  paragraph  (a)  of  this 
section  is  incorporated-by-reference. 
Copies  may  be  inspected  or  obtained, 
wi&iout  charge  at  each  Coal  Mine  Safety 
and  Health  District  office  of  MSHA. 

(f)  Paragraphs  (d)(1)  through  (d)(5)  of 
this  section  do  not  apply  if  using  a 
PCDM.  The  operator  must  follow  the 
examination  procedures  recommended 
by  the  manufacturer  or  prescribed  by 
the  Secretary  and  the  Secretary  of 
Health  and  Human  Services  for  the 
particular  device. 

§  70.203    Approved  sampling  devices; 
operation;  air  flowrate. 

(a)  Sampling  devices  must  be 
operated  at  the  flowrate  of  2.0  liters  of 
air  pejT  minute,  or  at  a  different  flowrate 
as  prescribed  by  the  Secretary  and  the 
Secretary  of  Health  and  Human  Services 
for  the  particular  device.       _ 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  each  sampling 
device  must  be  examined  each  shift  by 

a  person  certified  to  sample  during: 

(1)  The  second  hour  after  being  put 
into  operation  to  assiue  that  the 
sampling  device  is  operating  properly 
and  at  the  proper  flowrate.  If  the  proper 
flowrate  is  not  maintained,  necessary 
adjustments  must  be  made  by  the 
certified  person. 

(2)  The  last  hour  of  operation  to 
assure  that  the  sampling  device  is 
operating  properly  and  at  the  proper 
flowrate.  If  the  proper  flowrate  is  not 
maintained,  the  respirable  dust  sample 
must  be  transmitted  to  MSHA  with  a 
notatipn  by  the  certified  person  on  the 
back  of  the  dust  data  card  stating  that 
the  proper  flowrate  was  not  maintained. 
Also  to  be  noted  are  any  other  events 
occiuring  during  sampling  that  may 
affect  the  validity  of  the  sample. 


(c)  Paragraph  (b)(1)  of  this  section  will 
not  apply  if  the  approved  sampling 
device  is  being  operated  in  a  breas^r 
chamber  of  an  anthracite  coal  mine 
where  the  full  box  mining  method  is 
used.  j 

(d)  Paragraphs  (b)(.l)  and  (2)  of  this 
section  do  not  apply  if  using  a  personal 
continuous  dust  monitor  in  accordance 
with  §  70.220.  To  assure  that  the       , 
personal  dust  monitor  is  operating 
properly  and  at  the  proper  flowrate,  the 
operator  must  follow  the  procedures 
recommended  by  the  manufacturer  or 
prescribed  by  the  Secreteiry  and  the 
Secretary  of  Health  and  Hiunan  Services 
for  the  particular  device. 

§  70.204  Demonstrating  the  adequacy  of 
the  dust  control  parameters  specified  in  a 
mine  ventilation  plan;  verification  sampling. 

As  of ^  (Insert  date  which 

must  be  within  12  months  of  the 
effective  date  of  this  rule),  each  operator 
of  an  underground  coal  mine  must  have 
a  ventilation  plan  in  which  the  dust 
control  parameters  specified  for  each 
MMU  have  been  verified  through 
sampling  to  be  adequate  in  controlling 
respirable  dust  as  required  by 
§  75.370(a)(1)  of  this  title.  To 
demonstrate  that  the  plan  parameters  for 
each  MMU  are  adequate ,  the  operator 
must  show,  with  a  high  level  of 
confidence,  that  the  equivalent 
concentration  of  respirable  coal  mine 
dust  and  respirable  quartz  dust  can  be 
maintained  at  or  below  the  verification 
limits  (2.0  mg/m^  and  100  iig/m^, 
respectively)  as  determined  by  meeting 
the  critical  values  in  Table  70-1. 

§70.205    Verification  sampling;  wtien 
required;  time  for  completing. 

(a)  The  operator  must,  within  45 
calendar  days  after  obtaining 
provisional  approval,  verify  the 
adequacy  of  the  dust  control  parameters 
for  each  MMU  when: 

(1)  Submitting  a  ventilation  plan 
imder  §  75.370  for  a  newly  established 
MMU. 

(2)  The  district  manager  determines 
that  the  previously  approved  plan 
parameters  are  inadequate  to  control 
respirable  dust  under  the  prevailing 
operating  conditions  and  requires  the 
operator  to  revise  the  plan  parameters. 

(b)  The  district  manager  may,  upon 
written  request,  grant  the  operator  an 
extension  of  up  to  30  calendar  days  to 
complete  verification  sampling. 

(c)  All  previously  approved 
ventilation  plans  must  be  revised  in 
accordance  with  §  75.371(f)  of  this  title 
and  the  adequacy  of  the  dust  control 

parameters  verified  by 

(Insert  date  which  must  be  within  12 
months  of  the  effective  date  of  this  rule.) 
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§70.206    Verification  sampling;  procedures 
for  sampling. 

(a)  Each  operator  must  sample  the 
following  occupations  for  each  MMU: 

(1)  Designated  occupation  (DO); 

(2)  Roof  bolter  operator(s); 

(3)  Longwall  jack  setters;  and 

(4)  Any  other  occupation  designated 
by  the  district  manager. 

(b)  Each  sampling  device  must  be 
turned  "ON"  upon  arriving  at  the  MMU 
to  be  sampled,  must  remain  operational 
the  entire  period  spent  in  the  MMU,  and 
must  be  turned  "OFF"  at  the  end  of  the 
shift  as  the  device  exits  the  MMU. 

(c)  Multiple-shift  samples  are  not 
required  to  be  collected  on  consecutive 
shifts.  All  samples  collected  during 
verification  sampling  must  be  submitted 
to  MSHA. 

(d)  Unless  otherwise  directed  by  the 
district  manager,  the  DO  samples  must 
be  collected  by  placing  the  sampling 
device  as  follows: 

(1)  Conventional  section  using  cutting 
machine — on  the  cutting  machine 
operator  or  on  the  cutting  machine 
within  36  inches  inby  the  normal 
working  position; 

(2)  Conventional  section  shooting  off 
the  solid — on  the  loading  machine 
operator  or  on  the  loading  machine 
within  36  inches  inby  the  normal 
working  position; 


(3)  Continuous  mining  section  other 
than  auger-type — on  the  continuous 
mining  machine  operator  or  on  the 
continuous  mining  machine  within  36 
inches  inby  the  normal  working 
position; 

(4)  Continuous  mining  machine; 
auger-type — on  the  jacksetter  who  works 
nearest  the  working  face  on  the  retiun 
air-side  of  the  continuous  mining 
machine  or  at  a  location  that  represents 
the  maximum  concentration  of  dust  to 
which  the  miner  is  exposed; 

(5)  Scoop  section  using  cutting 
machine — on  the  cutting  machine 
operator  or  on  the  cutting  machine 
within  36  inches  inby  the  normal 
working  position; 

(6)  Scoop  section,  shooting  off  the 
solid — on  the  coal  drill  operator  or  on 
the  coal  drill  within  36  inches  inby  the 
normal  working  position; 

(7)  Longwall  section — on  the  miner 
who  works  nearest  the  return  air-side  of 
the  longwall  working  face  or  along  the 
working  face  on  the  retiun  side  within 
48  inches  of  the  comer; 

(8)  Hand  loading  section  with  a 
cutting  machine— on  the  cutting 
machine  operator  or  on  the  cutting 
machine  within  36  inches  inby  the 
normal  wprking  position; 


(9)  Hand  loading  section  shooting  off 
the  solid — on  the  hand  loader  exposed 
to  the  greatest  dust  concentration  or  at 
a  location  that  represents  the  maximum 
concentration  of  dust  to  which  the 
miner  is  exposed;  and 

(10)  Anthracite  mine  sections — on  the 
hand  loadet  exposed  to  the  greatest  dust 
concentration  or  at  a  location  that 
represents  the  maximum  concentration 
of  dust  to  which  the  miner  is  exposed. 

(e)  When  sampling  an  occupation 
other  than  the  DO,  the  sampling  device 
must  be  placed  on  the  miner  assigned  to 
that  occupation,  unless  directed 
otherwise  by  the  district  manager. 

§  70.207    Approval  of  dust  control 
parameters  bry  district  manager;  revocation 
of  approval. 

(a)  Approval  of  the  dust  control 
parameters  specified  in  the  ventilation 
plan  will  be  granted  when: 

(1)  No  valid  equivalent  concentration 
measurement  exceeds  the  critical  values 
listed  in  Table  70-1  that  correspond  to 
the  number  of  shifts  sampled,  and 

(2)  The  specified  dust  control 
parameters  incorporate  the  parameters 
used  during  verification  sampling. 

(b)  MSHA  approval  may  be  revoked 
based  on  samples  collected  by  MSHA  or 
in  accordance  with  §  70.215. 


Table  70-1  .—Critical  Values  for  Determining  Compliance  With  Verification  Limits 


• 

If  samples  are  submitted  for 

Critical  values 

Respirable  coal 
mine  dust 

Respirable  quartz 
dust 

1  shift     , ; 

1.71  m^m^ 
1.85mg/m» 
1.93  mg/m' 
2.0mg/mJ  .. 

87  ug/m^ 

2  shifts                       .    . 

93  ug/m' 

3  shifts  

97  ug/m' 

4  or  more  shifts 

100  ^g/m3 

f  70.206    Follow-up  action  wlien  either 
verification  limit  is  exceeded. 

If  either  verification  limit  is  exceeded, 
the  operator  must: 

(a)  Stop  sampling  and  make  approved 
respiratory  equipment  available  to 
affected  miners  in  accordance  with 

§  70.300; 

(b)  Determine  the  cause  and  take 
action  to  reduce  the  concentration  of 
respirable  dust  to  within  the  applicable 
verification  limit;  and 

(c)  Submit  in  writing,  within  5 
calendar  days  of  receiving  results  of 
sampling,  any  proposed  revision  to  the 
plan  parameters  to  the  district  manager. 
The  district  manager  will  notify  the 
operator  in  writing  if  the  proposed 
revision  is  provisionally  approved  and 
whether  to  resume  sampling  from  the 
point  it  was  stopped  or  to  begin 
sampling  all  over  again.  The  district 


manager  may  require  additional  control 
measures  before  the  operator  may 
resume  or  initiate  sampling  in 
accordance  with  the  requirements  of 
§  70.206. 

f  70.209  Use  of  supplementary  control 
measures;  types  artd  conditions  for  use; 
request  for  approval. 

(a)  If  either  verification  limit  is 
exceeded  and  the  operator  believes  that 
the  MMU  is  using  aJl  feasible 
engineering  or  environmental  controls, 
the  operator  may  request  the 
Administrator  for  Coal  Mine  Safety  and 
Health  to  approve  the  use  of 
supplementary  control  measures  to 
reduce  exposure  of  individual  miners 
assigned  to  work  in  the  affected 
occupations  to  within  the  applicable 
verification  limits.  The  operator  must 
provide  a  copy  of  the  submitted  request 
to  the  representative  of  miners  at  the 


time  of  submittal.  MSHA  will  consider 
all  comments  from  the  representative  of 
miners  and  provide  copies  of  these 
comments  to  the  operator  upon  request, 
(b)  The  Administrator  will  approve  or 
deny  the  operator's  request  tJii^use 
supplementary  controls  within  30 
calendar  days  or  as  soon  as  practicable 
after  its  receipt  by  MSHA. 

(1)  If  approval  is  denied,  the  operator 
will  be  notified  in  writing  of  specific 
reasons  for  disapproval. 

(2)  If  approval  is  granted,  the  operator 
will  be  permitted  to  use  either  powered 
air-piuifying  respirators  (PAPRs), 
approved  by  NIOSH  under  42  CFR  part 
84  and  by  MSHA  under  part  18  of  this 
title,  adininistrative  controls,  or  a 
combination  of  both,  provided  .the 
requirements  of  §§  70.210  and  70.211  or 
S§  70.213  and  70.214  are  met.  The 
operator  will  be  permitted  to  use  these 
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supplementary  controls  until  additional 
feasible  engineering  controls  become 
available  and  are  implemented  or  until 
the  district  manager  revokes  the 
approval. 

(c)  MSHA  approval  to  use 
supplementary  controls  may  be  revoked 
for  failure  to  comply  with  requirements 
of  §  70.211(b)  or  §70.2140)). 

§  70.21 0    Powered  air-purifying  respirators 
(PAPRs);  requirements  for  approval. 

(a)  Within  5  calendar  days  of 
receiving  MSHA  approval  to  use 
supplementary  controls,  the  operator 
must  submit,  in  writing,  a  revision  to 
the  ventilation  plan  to  the  district 
manager.  The  proposed  revision  must 
include: 

(1)  Feasible  engineering  controls 
capable  of: 

(i)  Reducing  the  concentration  of 
respirable  dust  in  every  occupational 
environment  where  a  PAPR  is  required 
as  low  as  achievable;  and 

(ii)  Maintaining  other  occupational 
environments  at  or  below  the 
verificatibn  limits. 

(2)  A  written  PAPR  protection 
program  which  meets  the  requirements 
of  §  72.710  and  includes: 

(i)  The  protection  factor  assigned  to 
the  MMU  as  determined  in  accordance 
with  §  70.2;  and 

(ii)  The  specific  occupation{s),  work 
locations  or  tasks  affected  in  the  MMU. 
The  district  manager  may  require 
adjustments  in  the  PAPR  protection 

program. 

(3)  The  location(s)  in  a  MMU  where 
warning  signs  with  the  statement 
"RESPIRATORY  PROTECTION 
REQUIRED  IN  THIS  AREA"  will  be 
posted. 

(b)  Within  30  calendar  days  of 
receiving  provisional  approval  of  the 
plan  revision,  the  operator  must  verify, 
in  accordance  with  §  70.206(b)  through 
(e),  the  adequacy  of  the  proposed 
revision  by  sampling  the  occupation(s) 
being  affected  by  the  PAPR  protection 
program,  the  DO,  and/ or  other 
occupation(s)  designated  by  the  district 
manager. 

§  70^1 1    Powered  air-purifying  respirators 
(PAPRs);  approval  and  conditions  for 
continued  use;  revocation  of  approval. 

(a)  MSHA  approval  of  the  proposed 
plan  revision  incorporating  a  PAPR 
protection  program  will  be  granted 

when: 

(1)  No  valid  equivalent  concentration 
measurement  exceeds  the  critical  values 
listed  in  Table  70-1  to  §70.207  that 
correspond  to  the  number  of  shifts 
sampled;  and 

(2)  The  revision  incorporates  the  dust 
control  parameters  used  during 
verification  sampling.     . 


(b)  MSHA  may  revoke  approval  to  use 
supplementary  controls  for  failure  to: 

fl  j  Comply  with  the  plan 
requirements  on  each  shift; 

(2)  Maintain  the  equivalent 
concentration  of  respirable  coal  mine 
dust  for  any  occupation  affected  by  a 
PAPR  protection  program  and  other 
occupations  within  the  MMU  at  or 
below  the  applicable  dust  standard;  anJi 

(3)  Implement  other  feasible 
engineering  controls  to  reduce  dust 
concentrations  as  low  as  achievable 
Avhen  such  controls  become  available. 
The  approved  plan  parameters  will  be 
reviewed  every  6  months  to  assiue  that 
the  operator  is  using  all  feasible 
engineering  controls  and  that  the  plan 
parameters  continue  to  be  effective 
under  current  operating  conditions. 

§  70.21 2    Powered  air-purifying  respirators 
(PAPRs);  conditions  of  use  under  special 
circumstances. 

(a)  When  imusual  operating  . 
conditions  are  either  encountered  or 
anticipated,  which  are  known  to  occur 
briefly  and  intermittently,  and  the 
operator  has  reason  to  believe  that  the 
approved  plan  parameters  will  not 
maintain  aJI  occupational  enviromnents 
in  the  MMU  in  compliance  with 

§  70.100  or  §  70.101,  the  operator  may 
submit  a  written  request  to  the  district 
manager,  along  with  a  proposed  revision 
to  the  plan  parameters,  for  the  use  of 
PAPRs  as  a  supplementary  control 
measure  to  prevent  individual  miners 
from  being  overexposed  and  to  comply 
with  the  applicable  dust  standard 
during  such  periods.  The  operator  must 
provide  a  copy  of  the  request  to  the 
representative  of  miners  at  the  time  of 
submittal.  MSHA  will  consider  all 
comments  fi-om  the  representative  of 
miners  and  provide  copies  of  these 
conunents  to  the  operator  upon  request. 

(b)  The  district  manager  will  approve 
the  use  of  PAPRs  on  an  intermittent 
basis  as  a  result  of  the  operational 
factors  set  forth  in  paragraph  (a)  of  this 
section  when  the  operator: 

(1)  Shows  that  the  unusual  conditions 
are  atypical,  intermittent  and  beyond 
the  control  of  the  operator;  and 

(2)  Revises  the  previously  approved 
dust  control  provisions  of  the 
ventilation  plan  to  comply  with 
requirements  of  §  70.210(a)(1),  (2)  and 
(3)  when  PAPRs  are  used. 

(c)  The  operator  also  must: 

(1)  Notif^the  district  manager  and  the 
representative  of  miners  in  writing  or  by 
electronic  means  within  24  hours  of  the 
occurrence  of  unusual  conditions  which 
requires  the  use  of  PAPRs; 

(2)  Comply  with  the  requirements  of 
§  70.211(b)(1)  and  (2);  and 

(3)  Not  use  PAPRs  for  a  period  longer 
than  30  consecutive  calender  days; 


(d)  If  PAPR  use  is  to  exceed  30 
consecutive  calendar  days  or  if  any 
equivalent  concentration  measurements 
indicate  that  miners  are  being 
overexposed,  the  operator  must  revise 
and  verify  the  adequacy  of  the  plan 
parameters  under  the  prevailing 
operating  conditions. 

§  70.21 3    Administrative  controls; 
requirements  for  approval. 

(a)  Within  5  calendar  days  of 
receiving  MSHA.  approval  to  use 
supplementary  controls,  the  operator 
must  submit,  in  writing,  a  revision  to 
the  ventilation  plan  to  the  district 
manager.  The  proposed  revision  must 
include: 

(1)  Feasible  engineering  controls 
capable  of  maintaining  the  environment 
of  any  occupation  under  administrative 
controls  and  other  occupational 
environments  at  or  below  the 
verification  limits;  and 

(2)  The  administrative  controls  to  be    . 
implemented  and  the  method  for 
ensuring  that  the  procedures  for  such 
controls  are  complied  with  on  each 
shift.  The  district  manager  may  require 
additional  procediu«s  in  the  plan 
revision. 

(b)  Within  30  calendar  days  of 
receiving  provisional  approval  of  the 
plan  revision,  the  operator  must  verify, 
in  accordance  with  §  70.206(b)  through 
(e),  the  adequacy  of  the  proposed 
revision  by  sampling  the  occupation(s) 
under  administrative  control,  the  DO, 
and/or  other  occupation(s)  designated 
by  the  district  manager. 

§  70.21 4    Administrathre  controls;  approval 
and  conditions  for  continued  use; 
revocation  of  approval. 

(a)  MSHA  will  approve  the  proposed 
plan  revision  incorporating  the  use  of 
administrative  controls  when: 

(1)  No  valid  equivalent  concentration 
measurement  exceeds  the  critical  values 
listed  in  Table  70-1  that  correspond  to 
the  number  of  shifts  sampled;  and 

(2)  The  revision  incorporates  the  dust 
control  parameters  used  during 
verification  sampling. 

(b)  MSHA  may  revoke  approval  to  use 
supplementary  controls  for  failure  to: 

( 1 )  Comply  with  the  plan 
requirements  on  each  shift; 

(2)  Maintain  the  equivalent 
concentration  of  respirable  coal  mine 
dust  for  any  occupation  under 
administrative  controls  and  other 
occupations  in  the  MMU  at  or  below  the 
applicable  dust  standard;  and 

(3)  Implement  other  feasible 
engineering  controls  to  reduce  dust 
concentrations  as  low  as  achievable 
when  such  controls  become  available. 
MSHA  will  revieyv  the  approved  plan 
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parameters  every  6  months  to  assure 
that  the  operator  is  using  all  feasible 
environmental  controls  and  that  the 
plan  parameters  continue  to  be  effective 
imder  current  operating  conditions. 

§  70.21 5    Quarterly  evaluation  of  approved 
plan  parameters. 

(a)  For  those  MMUs  designated  by 
MSHA,  one  valid  respirable  dust  sample 
from  the  EKD  and  the  occupation(s) 
under  supplementary  controls  must  be 
submitted  to  MSHA  on  a  quarterly  basis. 
The  occupations  must  be  sampled  in 
accordance  with  paragraphs  (b),  (d)  and 
(e)  of  §70.206. 

(1)  MSHA  designates  an  MMU  for 
sampling  when  any  MSHA  equivalent 
concentration  measurement  exceeds  the 
applicable  dust  standard  by  at  least  0.1 
mg/m'. 

(2)  Sampling  is  required  until  all 
MSHA  and  operator  sample  results 
remain  at  or  below  the  applicable  dust 
standard  for  at  least  four  quarters. 

(3)  Sampling hegins  during  the  next 
quarterly  period  following  MSHA 
designation  of  the  MMU.  The  quarterly 
periods  are: 

(i)  January  l-March  31 
(ii)  April  1-June  30 
(iii)  July  1-September  30 
(iv)  October  1-December  31. 

(b)  If  any  valid  equivalent 
concentration  measiuement  exceeds  the 
applicable  dust  standard  by  0.1  mg/m-^ 
or  more  ,  the  operator  must,  make 
approved  respiratory  equipment 
available  to  affected  miners  in 
accordance  with  §  70.300,  unless 
already  under  a  PAPR  protection 
program;  and  within  15  calender  days 
after  receipt  of  the  respirable  dust 
sample  data  report  from  MSHA: 

\        (IJ  Determine  the  tause  and  take 
corrective  action  to  reduce  the  . 
equivalent  concentration  of  respirable 
coal  mine  dust  to  within  the  applicable 
dust  standard: 

(2)  Make  a  record  of  the  reported 
excessive  dust  condition.  The  record 
must  include  the  following: 

(i)  Date  of  sampling; 

(ii)  Location  within  the  mine  and  the 
occupation  where  the  sample  was 
collected: 

(iii)  Measured  dust  concentration  of 
each  sample  collected; 

(iv)  Corrective  action  being  taken  to 
reduce  the  concentration  of  respirable 
coal  mine  dust. 

(c)  If  any  valid  equivalent 
concentration  measurement  exceeds  the 
citation  threshold  value  (CTV)  listed  in 
Table  70-2  that  corresponds  to  the 
applicable  dust  standard,  the  district 
manager  may  require  the  operator  to 
revise  the  plan  parameters  and  verify 
their  adequacy  under  the  prevailing 
operating  conditions.       ■•    /    )>i' 


(d)  MSHA  will  cite  an  operator  for 
failure  to  take  corrective  action  to 
reduce  the  concentration  of  respirable 
dust  in  accordance  with  §  70.215(c)(1). 

(e)  Paragraph  (a)  of  this  section  does 
not  apply  if  using  a  personal  continuous 
dust  monitor  under  §  70.220. 

§  70.21 6    Respirable  dust  sample*; 
transmission  by  operator. 

(a)  Within  24  hours  after  the  end  of 
the  sampling  shift,  the  operator  must 
transmit,  in  containers  provided  by  the 
manufacturer  of  the  filter  cassette,  all 
samples  collected  to  fulfill  the 
requirements  of  this  part,  including  the 
control  filter  cassettes  if  required  to  be 
used,  to:  Respirable  Dust  Processing 
Laboratory,  Pittsburgh  Safety  and  Health 
Technology  Center,  Cochrans  Mill  Road, 
Building  38,  P.O.  Box  18179,  Pittsburgh, 
Pennsylvania  15236-0179.  or  to  any 
other  address  designated  by  the  district 
manager. 

(b)  The  operator  must  not  open  or 
tamper  with  the  seal  of  any  filter 
cassette  or  alter  the  weight  of  any  filter 
cassette  before  or  after  it  is  used. 

(c)  A  person  certified  to  take 
respirable  dust  samples  must  properly 
complete  the  dust  data  card  for  each 
filter  cassette.  The  card  must  have  an 
identification  number  identical  to  that 
on  the  cassette  used  to  take  the  sample 
or  used  as  a  control  filter  and  be 
submitted  to  MSHA  with  the  sample. 
Each  card  must  be  signed  by  the 
c/rtified  person  and  must  include  that 
person's  certification  number.  Samples 
with  data  cards  not  properly  completed 
will  be  voided  by  MSHA. 

(d)  All  samples  submitted  by  the 
operator  must  be  considered  taken  to 
fulfill  the  sampling  requirement  of  this 
part,  unless  the  sample  has  been 
identified  in  writing  by  the  operator  to 
the  district  manager,  prior  to  the 
intended  sampling  shift,  as  a  sample  to 
be  used  for  purposes  other  than  required 
by  this  part. 

(e)  Paragraphs  (a)  through  (d)  of  this 
section  do  not  apply  if  using  a  PCDM 
under  §  70.220,  except  when 
transmitting  samples  for  quartz  analysis 
along  with  the  control  filter  cassette 
required  by  §  70.220(c). 

§70.217    Respirable  dust  samples;  report 
to  operator;  and  posting. 

(a)  MSHA  will  provide  the  operator  a 
report  with  the  following  data  on  all 
samples  submitted  in  accordance  with 
this  part  and  samples  collected  by 
MSHA: 

(1)  The  mine  identification  niunber; 

(2)  The  location  within  the  mine  from 
which  the  safnples  were  taken; 

t3)  The  result  of  each  sample  taken  in 
accordance  with  this  part  and  by 
MSHA;       . 


(4)  The  occupation  code,  where 
applicable; 

(5)  The  reason  for  voiding  any  sample; 
and 

(6)  The  engineering  controls  and  their 
measured  quantities,  including  other 
dust  control  parameters  that  were  being 
used  in  the  MMU  when  sampled  by 
MSHA.       . 

(b)  The  operator  must  post  the 
following  information  on  the  mine 
bulletin  board: 

(1)  The  report  of  the  results  of  all 
samples  described  in  paragraph  (a)  of 
this  section  and  the  end-of-shift 
exposure  data  if  using  a  personal 
continuous  dust  monitor  (PCDM)  under 
§70.220. 

(2)  The  engineering  controls  and  their 
measured  quantities,  including  other 
dust  control  parameters  that  were  being 
used  in  the  MMU  when  sampled  by  the 
operator  or  by  MSHAi 

(3)  All  written  notifications  from  the 
district  manager  regarding  any  aspect  of 
the  verification  procedures,  including 
all  correspondence  submitted  by  the 
operator  in  accordance  with  §§  70.209 
and  70.212. 

(c)  The  operator  may  remove  all 
information  pertaining  to  the 
verification  process,  such  as  sample 
results,  the  information  specified  in 
paragraph  (b)(3)  of  this  section,  and 
written  correspondence,  after  the 
district  manager  approves  the  dust 
control  parameters  specified  in  the 
ventilation  plan.  The  notification 
required  under  §  70.212(c)(1)  of  the 
occurrence  of  special  circumstances 
requiring  the  use  of  PAPRs  must  be 
posted  no  longer  than  30  calendar  days 
or  until  such  time  when  it  is  no  longer 
necessary  to  continue  to  use  PAPRs, 
whichever  time  period  is  less. 

(d)  Results  of  samples  collected  by  the 
operator  in  accordance  with  §  70.215  or 
by  MSHA  must  be  posted  for  at  least  31 
calendar  days  following  receipt, 
including  the  information  specified  in 
paragraph  (b)(2)  of  this  section.  If  using 
a  PCDM,  the  end-of-shift  exposure  data 
and  information  specified  in  paragraph 
(b)(2)  of  this  section  must  be  posted  for 
at  least  7  calendar  days. 

§70.218    Violation  of  respirable  dust 
standard;  issuance  of  citation;  action 
required  by  operator;  and  termination  of 
citation. 

(a)  If  a  valid  equivalent  concentration 
measurement  for  any  occupation 
sampled  by  MSHA  meets  or  exceeds  the 
citation  threshold  value  (CTV)  listed  in 
Table  70-2  that  corresponds  to~the 
appUcable  dust  standard  in  effect,  the 
operator  will  be  cited  for  a  violation  of 
§70.100  or  §70.101. 

(b)  Upon  receipt  of  a  citation  issued 
in  accordance  with  paragraph  (a)  of  tkds 


section,  the  operator  must  take  the  * 
following  actions  within  the  time  for 
abatement  fixed  in  the  citation: 

(1)  Make  respiratory  equipment 
available  to  affected  miners  in 
accordance  with  §  70.300,  unless 
already  under  a  PAPR  protection 
program; 

(2)  Determine  the  cause  and  take 
corrective  action  to  reduce  the 
equivalent  concentration  of  respirable 
coal  mine  dust  to  within  the  applicable 
dust  standard; 

(3)  Revise  the  plan  parameters  if  the 
corrective  action  taken  indicates  that  the 
dust  control  parameters  originally 
approved  for  the  MMU  are  inadequate 
for  the  current  operating  conditions;  and 

(4)  Notify  the  district  manager,  in 
writing  or  by  electronic  means,  within 
24  hours  after  implementing  corrective 
action(s). 

(c)  The  citation  will  be  terminated 
when: 

(1)  All  valid  equivalent  concentration 
measurements  of  MSHA  abatement 
samples  are  at  or  below  the  applicable 
dust  standard.  If  compliance  is 
demonstrated,  the  plan  must 
incorporate  the  dust  control  parameters 
used  during  MSHA  sampling;  or, 

(2)  The  revised  plan  parameters  have 
been  verified  for  the  current  operating 
conditions,  if  required  by  the  district 
manager. 

Table  70-2.— Citation  Threshold 
Values  (CTV)  for  Citing  Res- 
pirable Dust  Violations  Based 
ON  Single-Shift  Measurements 


§  70^  9    Status  change  reports. 

(a)  If  there  is  a  change  in  operational 
status  of  the  mine  or  a  MMU  that  affects 
either  the  sampling  requirements  of  this 
part  or  MSHA's  ability  to  carry  out  its 
sampling  responsibihties,  the  operator 


must  report  the  change  to  the  MSHA 
District  Office  or  to  any  other  MSHA 
office  designated  by  the  district 
manager.  Status  changes  must  be 
reported  in  writing  within  3  working 
days  after  the  change  has  occurred. 

(b)  Each  specific  operational  status  is 
defined  as  follows: 

(1)  Underground  mine: 
(i)  Producing — has  at  least  one  MMU 

producing  material. 

(ii)  Nonproducing — no  material  is 
being  produced. 

(iii)  Abandoned — the  work  of  all 
miners  has  been  terminated  and 
production  activity  has  ceased. 

(2)  Mechanized  mining  unit: 
(i)  Producing — producing  material 

from  a  working  section. 

(ii)  Nonproducing — ^temporarily 
ceased  production  of  material. 

(iii)  Abandoned — permanently  ceased 
production  of  material. 

§70.220    Personal  continuous  dust 
monitor  (PCDM). 

(a)  An  operator  may  implement  a 
miner  protection  program  based  on  the 
use  of  approved  personal  continuous 
dust  monitors  (PCDM)  in  conjunction 
with  engineering  and  administrative 
controls  specified  in  the  ventilation 
plan. 

(b)  If  PCDMs  are  to  be  used,  the 
operator  may  include  administrative 
controls  in  the  proposed  plan  vdthout 
obtaining  approval  from  the 
Administrator  for  Coal  Mine  Safety  and 
Health  under  §  70.209.  The  proposed 
plan  must  include: 

(1)  The  engineering  and 
administrative  controls  to  be  used  and 
the  method  for  ensuring  that  such 
controls  are  complied  with  each  shift; 

(2)  The  miners  or  occupations  that 
will  wear  a  PCDM  each  shift;  and 

(3)  The  procediues  that  ensure  no 
miner  will  be  exposed  above  the 
appUcable  dust  standard  in  §  70.100(a) 
or  §70.101. 

(c)  The  adequacy  of  the  proposed  plan 
in  controlling  exposure  to  respirable 
dust  must  be  demonstrated  as 
prescribed  in  §  70.204  by  monitoring 
each  miner's  exposure.  Each  PCDM 
must  be  opei:ated  portal-to-portal  and 
must  remain  operational  the  entire  work 
shift  or  for  12  hours,  whichever  time  is 
less.  In  addition,  the  operator  must 
collect  a  respirable  dust  sample  for 
quartz  analysis  from  each  occupation 
specified  in  paragraph  (a)  and  in 
accordance  with  paragraphs  (b),  (d)  and 
(e)  of  §  70.206.  The  district  manager  will 
approve  the  proposed  plan  in 
accordance  with  §  70.207(a). 

(d)  Following  approval  by  the  district 
manager,  the  exposure  of  each  miner  on 
a  MMU  must  be  monitored  on  every 


shift  under  the  prevailing  operating 
conditions,  unless  the  operator 
demonstrated  through  verification 
sampling  that  the  exposure  of  each 
miner  working  on  the  same  shift  is 
represented  by  sampling  only  the  DO 
and/or  another  occupation(s)  specified 
in  §  70.206(a).  Each  PCDM  must  be 
operated  portal-to-portal  and  must 
remain  operational  the  entire  shift  or  for 
12  hours,  whichever  time  is  less. 

(e)  If  any  end-of-shift  equivalent 
consentration  measurement  exceeds  the 
applicable  dust  standard  by  0.1  mg/m^ 
or  more,  the  requirements  in  paragraphs 
(c)(1)  through  (3),  (d)  and  (e)  of  §  70.215 
will  apply. 

PART75— (AMENDEbj 

5.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

6.  Section  75.370  oi  Subpart  D  is 
amended  by  adding  paragraph  (h)  to 
read  as  follows: 

§  75.370    Mine  ventilation  plan;  submissjon 
and  approval. 

***** 

(h)  The  operator  must  record  the 
amount  of  material  produced,  as  defined 
in  §  70.2  of  this  title,  by  each  MMU 
during  each  production  shift,  retain  the 
records  for  six  months,  and  make  the 
records  available  to  authorized 
.  representatives  of  the  Secretary  and  the 
miners'  representative. 

7.  Section  75.371  of  Subpart  D  is 
amended  by  revising  paragraphs  (f)  and 
(t)  to  read  as  follows: 

§  75.371    Mine  ventilation  plan ;  contents. 

***** 

(f)  Section  and  face  ventilation 
systems  used,  including  drawings 
illustrating  how  each  system  is  used; 
and  a  description  of  each  different  dust 
suppression  system  used  on  equipment 
on  working  sections,  including  any 
specific  work  practices  used  to 
minimize  the  dust  exposure  of 
individual  miners,  along  with 
information  on  the  location  of  the  roof 
bolter(s)  during  the  mining  cycle  for 
each  continuous  miner  section,  and  the 
cut  sequence  for  each  longwall  mining 
section.  For  plans  required  to  be  verified 
pursuant  to  §  70.204  of  this  title,  the 
length  of  each  normal  production  shift 
and  the  verification  production  level 
(VPL),  as  determined  in  accordance 
with  §  70.2  of  this  title,  must  be 
included  for  each  working  section.    . 
•        *        •        *        • 

(t)  The  location  of  each  "designated 
area,"  and  the  respirable  dust  controls 
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used  at  the  dust  generating  sources  for 
these  locations. 

***** 

8.  Part  90  is  revised  to  read  as  follows: 

PART  90— MANDATORY  HEALTH 
STANDARDS— COAL  MINERS  WHO 
HAVE  EVIDENCE  OF  THE 
DEVELOPMENT  OF 
PNEUMOCONIOSIS 

Subpart  A— General 

90.1  Scope. 

90.2  Definitions. 

90.3  Part  90  option:  notice  of  eligibility: 
exercise  of  option. 

Subpart  B— Oust  Standards,  Rights  of  Part 
90  Miners 

90.100  Respirable  dust  standard  when 
quartz  is  not  present. 

90.101  Respirable  dust  standard  when 
quartz  is  present. 

90.102  Transfer:  notice. 

90.103  Compensation. 

90.104  Waiver  of  rights;  re-exercise  of 
option. 

Subpart  C— Sampling  Procedures 

90.201  Sampling;  general  requirements. 

90.202  Approved  sampling  devices; 
maintenance  and  calibration. 

90.203  Approved  sampling  devices; 
operation;  air  flowrate. 

90.204  Respirable  dust  sampling. 

90.205  Respirable  dust  samples; 
transmission  by  operator. 

90.206  Respirable  dust  samples:  report  to 
operator  and  Part  90  miner. 

90.207  Violation  of  respirable  dust 
standard:  issuance  of  citation;  action 
required  by  operator;  and  termination  of 
citation. 

90.208  Status  change  reports. 

Subpart  D — Respirable  Oust  Control  Plans 

90.300  Respirable  dust  control  plan;  filing 
requirements;  contents. 

90.301  Respirable  dust  control  plan; 
approval  by  district  manager;  copy  to 
Part  90  miner. 

Authority:  30  U.S.C.  811.  813(h). 
Subpart  A — General 

190.1    Scope. 

This  Part  90  establishes  the  option  of 
miners  who  are  employed  at 
underground  coal  mines  or  at  siuiace 
work  areas  of  underground  coal  mines 
and  who  have  evidence  of  the 
development  of  pneumoconiosis  to 
work  in  an  area  of  a  mine  where  the 
average  concentration  of  respirable  dust 
in  the  mine  atmosphere  during  each 
shift  is  continuously  maintained  at  or 
below  1.0  milligrams  per  cubic  meter  of 
air.  The  proposed  rule  sets  forth 
procedures  for  miners  to  exercise  this 
option,  and  establishes  the  right  of 
miners  to  retain  their  regular  rate  of  pay 
and  receive  wage  increases.  The 


proposed  rule  also  sets  forth  the 
operator's  obligations,  including 
respirable  dust  sampling  for  Part  90 
miners.  This  Part  90  is  promulgated 
pursuant  to  section  101  of  the  Act  and 
supercedes  section  203(b)  of  the  Act. 

§90.2    Definitions. 

Act.  The  Federal  Mine  Safety  and 
Health  Act  of  1977,  Public  Law  91-173. 
as  amended  by  Public  Law  95-164,  30 
U.S.C.  801  et  seq. 

Active  workings.  Any  place  in  a  coal 
mine  where  miners  are  normally 
required  to  work  or  travel. 

Approved  sampling  device.  A 
sampling  device  of  the  constant-flow 
type: 

(1)  Approved  by  the  Secretary  and  the 
Secretary  of  Health  and  Human  Services 
under  part  74  of  this  title;  or 

(2)  Approved  by  the  Secretary  when 
it  has  been  determined  that  the 
measured  concentration  of  respirable 
dust  can  be  converted  to  an  equivalent 
concentration  as  measured  with  a 
sampling  device  approved  under  part  70 
of  this  title. 

Certified  person.  An  individual 
certified  by  the  Secretary  to  take 
respirable  dust  samples  and/or  to 
perform  the  maintenance  and 
calibration  of  approved  sampling 
devices. 

Citation  threshold  value  (CTV).  The 
lowest  equivalent  concentration 
measurement  demonstrating  that  the 
applicable  dust  standard  has  been 
exceeded  at  a  confidence  level  of  at  least 
95  percent. 

Concentration.  The  amount  of, 
respirable  dust  contained  per  unit 
volume  of  air. 

District  nianager.  The  manager  of  the 
Coal  Mine  Safety  and  Health  District  in 
which  the  mine  is  located. 

Equivalent  concentration.  The 
concentration  of  respirable  coal  mine 
dust,  as  measured  by  an  approved 
sampling  device,  converted  to  an  MRE 
8-hour  equivalent  as  follows: 

(1)  Multiply  the  concentration 
measured  by  the  approved  sampling 
device  by  the  constant  factor  prescribed 
by  the  Secretary  for  that  device  and  then 
apply  criteria  in  paragraph  (2)  of  this 
definition  if  applicable. 

(2)  If  the  sampled  shift  is  longer  than 
8  hours,  multiply  the  concentration 
obtained  in  paragraph  (1}  of  this 
definition  by  t/480  where  t  is  the  length 
of  the  sampled  work  shift  in  minutes. 

Mechanized  mining  unit  (MMU).  A  set 
of  mining  equipment,  including  hand 
loading  equipment,  used  for  the 
production  of  material;  or  a  specialized 
set  which  utilizes  mining  equipment 
other  than  specified  in  §  70.206(d).  Each 
MMU  is  assigned  a  four-digit 


identification  ntunber  by  MSHA.  The 
identification  number  is  retained  by  the 
MMU  regardless  of  where  the  unit 
relocates  within  the  mine.  When  two 
sets  of  mining  equipment  are  provided 
in  a  series  of  working  places  and  only 
one  production  crew  is  employed  at  any 
given  time  on  either  set  of  mining 
equipment,  the  two  sets  of  equipment 
are  identified  as  a  single  MMU.  When 
two  or  more  MMUs  are  simultaneously 
engaged  in  the  production  of  material 
within  the  same  working  section,  each 
such  MMU  is  identified  separately. 

MR£".  The  Mining  Research 
Establishment  of  the  National  Coal 
Board,  London,  England. 

MRE  instrument.  A  gravimetric  dust 
sampler  with  a  four  channel  horizontal 
elutriator  developed  by  the  MRE. 

MSHA.  The  Mine  Safety  and  Health 
Administration  of  the  Department  of 
Labor. 

Normal  work  duties.  Duties  which  the 
Part  90  miner  performs  on  a  routine 
day-to-day  basis  in  his  or  her  job 
classification  at  a  mine. 

Part  90  miner.  A  miner  employed  at 
an  underground  coal  mine  or  at  a 
surface  work  area  of  an  underground.    - 
coal  mine  who  has  exercised  the  option 
under  the  old  section  203(b)  program,  or 
imder  §  90.3  of  this  part  to  work  in  an 
area  of  a  mine  where  the  average 
concentration  of  respirable  dust  in  the 
mine  atmosphere  diuing  each  shift  to 
which  that  miner  is  exposed  is 
continuously  maintained  at  or  below  1.0 
milligrams  per  cubic  meter  of  air  (mg/ 
m^),  and  who  has  not  waived  these 
rights. 

Quartz.  Crystalline  silicon  dioxide 
(Si02)  as  measured  by: 

(1)  MSHA's  Analytical  Method  P-7: 
Infrared  Determination  of  Quartz  in 
Respirable  Coal  Mine  Dust;  or 

(2)  Any  method  approved  by  MSHA 
as  providing  a  measurement  of  qUartz 
equivalent  to  that  measured  by 
Analytical  Method  P-7. 

Respirable  dust.  Dust  collected  with 
an  approved  sampling  device. 

Secretary.  The  Secretary  of  Labor  or  a 
designee. 

Surface  work  area  of  an  underground 
coal  mine.  The  surface  areas  of  land  and 
all  structures,  facilities,  machinery, 
tools,  equipment,  shafts,  slopes, 
excavations,  and  other  property,  real  or 
personal,  placed  upon  or  ^)ove  the 
sur&ce  of  such  land  by  any  person,  used 
in,  or  to  be  used  in,  or  resulting  from, 
the  work  of  extracting  bitiuninous  coal, 
lignite,  or  anthracite  from  its  natural 
deposits  underground  by  any  means  or 
method,  and  the  work  of  preparing 
extracted  coal,  and  includes  custom  coal 
preparation  fEMcilities. 
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Transfer.  (1)  Any  change  in  the  work 
assignment  of  a  Part  90  miner  by  the 
operator  and  includes — 

(i)  any  change  in  occupation  code  of 
a  Part  90  miner; 

(ii)  any  movement  of  a  Part  90  miner 
to  or  from  a  MMU;  or 

(iii)  any  assignment  of  a  Part  90  miner 
to  the  same  occupation  in  a  different 
location  at  a  mine. 

(2)  A  change  in  work  assignment  that 
lasts  no  longer  than  one  shift  would  not 
constitute  a  transfer  under  Part  90  if 
circumstances  beyond  the  control  of  the 
operator  interrupt  work  beings  performed 
by  a  Part  90  miner  because  of  equipment 
malfunction  or  absenteeism,  and 
necessitate  the  operator  to  temporarily    ► 
assign  the  Part  90  miner  to  perform 
work  duties  outside  of  his  or  her  regular 
work  classification. 

Underground  coal  mine.  An  area  of 
land  and  all  structures,  facilities, 
machinery,  tools,  equipment,  shafts, 
slopes,  tunnels,  excavations,  and  other 
property,  real  or  personal,  placed  upon, 
imder,  or  above  the  siuface  of  such  land 
by  any  person,  used  in,  or  to  be  used  in, 
,  or  resulting  from  the  work  of  extracting 
in  such  area  bituminous  coal,  lignite,  or 
anthracite  from  its  natural  deposits  in 
the  earth  by  any  means  or  method,  and 
the  work  of  preparing  the  coal  so 
extracted. 

Valid  sample.  A  respirable  dust 
sample  collected  and  submitted  as 
required  by  this  part,  and  not  voided  by 
MSHA. 

§ 90.3    Part  90  option;  notice  of  eligibility; 
exercise  of  option. 

(a)  Any  miner  employed  at  an 
underground  coal  mine  or  at  a  surface 
work  area  of  an  underground  coal  mine 
who,  in  the  judgment  of  the  Secretary  of 
Health  and  Human  Services,  has 
evidence  of  the  development  of 
pneumoconiosis  based  on  a  chest  X-ray, 
read  and  classified  in  the  maimer 
prescribed  by  the  Secretary  of  Health 
and  Human  Services,  or  based  on  other 
medical  examinations  must  be  afforded 
the  option  to  work  in  an  area  of  a  mine 
where  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  that  miner  is 
exposed  is  continuously  maintained  at 
or  below  1.0  milligrams  per  cubic  meter 
of  air  (mg/m-^).  Each  of  these  miners 
must  be  notified  in  writing  of  eligibiUty 
to  exercise  the  option. 

(b)  Any  miner  who  is  a  section  203(b) 
miner  on  January  31, 1981,  must  be  a 
Part  90  miner  on  February  1, 1981, 
entitled  to  full  rights  under  this  part  to 
retention  of  pay  rate,  future  actual  wage 
increases,  and  futiue  work  assignment 
shift  and  respirable  dust  protection. 


(c)  Any  Part  90  miner  who  is 
transferred  to  a  position  at  the  same  or 
another  coal  mine  must  remain  a  Part  90 
miner  entitled  to  full  rights  under  this 
part  at  the  new  work  assigmnent. 

(d)  The  option  to  work  in  a  low  dust 
area  of  the  mine  may  be  exercised  for 
the  first  time  by  any  miner  employed  at 
an  undergroimd  coal  mine  or  at  -a 
surface  work  area  of  an  imderground 
coal  mine  who  was  eUgible  for  the 
option  under  the  old  section  203(b) 
program,  or  is  eligible  for  the  option 
under  this  part  by  signing  and  dating 
the  Exercise  of  Option  Form  and 
mailing  the  form  to  the  Chief,  Division 
of  Health,  Coal  Mine  Safety  and  Health, 
MSHA,  1100  Wilson  Boulevard, 
Arlington,  Virginia  22209. 

(e)  The  option  to  work  in  a  low  dust 
area  of  the  mine  may  be  re-exercised  by 
any  miner  employed  at  an  underground 
coal,mine  or  at  a  surface  work  area  of 
an  undergroimd, coal  mine  who 
exercised  the  option  under  the  old 
section  203(b)  program,  or  exercised  the 

■  option  under  this  part  by  sendinjg  a     , 
written  request  to  the  Chief,  Division  of 
Health,  Coal  Mine  Safety  and  Health. 
MSHA,  1100  Wilson  Boulevard, 
Arhngton,  Virginia  22209.  The  request 
should  include  the  name  and  address  of 
the  mine  and  operator  where  the  miner 
is  employed. 

(f)  No  operator  shall  require  from  a 
miner  a  copy  of  the  medical  information 
or  notification  of  any  chest  X-ray 
evaluation  received  from  the  Secretary 
or  Secretary  of  Health  and  Human 
Services. 

Subpart  B— Oust  Standards,  Rights  of 
Part  90  Miners 

§  90.1 00    Respirable  dust  standard  when 
quartz  is  not  present. 

After  the  20th  calendar  day  following 
receipt  of  notification  from  MSHA  that 
a  Part  90  miner  is  employed  at  the  mine, 
the  operator  must  continuously 
maintain  the  average  concentration  of 
respirable  dust  in  the  mine  atmosphere 
during  each  shift  to  which  the  Part  90 
miner  in  the  active  workings  of  the  mine 
is  exposed  at  or  below  1.0  mg/m^,  as 
measiued  with  an  approved  sampling 
device  and  in  terms  of  an  equivalent 
concentration  determined  in  accordance 
with  §90.2. 

§  90.101     Respiratile  dust  standard  wlien 
quartz  is  present 

When  the  respirable  dust  in  the  mine 
atmosphere  of  the  active  workings  to 
which  a  Part  90  miner  is  exposed 
contains  more  than  10  percent  quartz,  as 
determined  by  the  average  of  the  most 
recent  three  MSHA  samples,  the 
operator  must  continuously  maintain 


the  average  concentration  of  reSpirable 
dust  in  the  mine  atmosphere  during 
each  shift  to  which  a  Part  90  miner  is 
exposed  at  or  below  the  applicable  dust 
standard,  as  measiued  with  an  approved 
sampling  device  and  in  terms  of  an 
equivalent  concentration  determined  in 
accordance  with  §  90.2.  The  applicable 
dust  standard  is  determined  by  dividing 
the  average  quartz  percentage  into  the 
number  10.  The  application  ef  the 
formula  must  not  result  in  an  applicable 
dust  standard  in  excess  of  1 .0  mg/m-'. 

Example:  Assume  a  Part  90  miner  is  on  a 
1.0-mg/m'  applicable  dust  standard  (10% 
quartz  or  less).  If  the  first  MSHA  sample 
contains  12.2%  of  quartz,  and  the  required 
two  subsequent  samples  contained  14.6% 
and  10.4%,  respectively,  the  average  quartz 
percentage  would  be  12.4%  1(12.2%  +  14.6% 
+  10.4%)/3  =  12.4%).  Therefore,  the  average 
concentration  of  respirable  dust  in  the  mine 
atmosphere  associated  with  that  Part  90 
miner  must,  on  each  shift,  be  maintained  at 
or  below  0.8  mg/m'  (10/12.4%  =  0.8  mg/m'l. 

§90.102    Transfer;  notice. 

(a)  Whenever  a  Part  90  miner  is 
transferred  in  order  to  meet  the 
applicable  dust  standard  in  §§  90.100  or 
90.101,  the  operator  must  transfer  the 
miner  to  an  existing  position  at  the  same 
coal  mine  on  the  same  shift  or  shift 
rotation  on  which  the  miner  was 
employed  immediately  before  the  * 
transfer.  The  operator  may  transfer  a 
Part  90  miner  to  a  different  coal  mine. 

a  newly-created  position  or  a  position 
on  a  different  shift  or  shift  rotation  if  the 
miner  agrees  in  writing  to  the  transfer. 
The  requirements  of  this  paragraph  do 
not  apply  when  a  Part  90  miner's  wofk 
position  complies  with  the  applicable 
dust  standard  but  circumstances,  such 
as  reductions  in  werkforce  or  changes  in 
operational  methods,  require  a  change 
in  the  miner's  job  or  shift  assignment. 

(b)  On  or  before  the  20th  calendar  day 
following  receipt  of  notification  from 
MSHA  that  a  Part  90  miner  is  employed 
at  the  mine,  the  operator  must  give  the 
district  manager  written  notice  of  the 
occupation  and,  if  applicable,  the 
mechanized  mining  unit  to  which  the 
Part  90  miner  will  be  assigned  on  the 
21st  calendar  day  following  receipt  of 
the  notificE^tion  from  MSHA. 

(c)  After  the  20th  calendar  day 
following  receipt  of  notification  from 
MSHA  that  a  Part  90  miner  is  employed 
at  the  mine,  the  operator  must  give  the 
district  manager  written  notice  before 
any  transfer  of  a  Part  90  miner.  This 
notice  must  include  the  scheduled  date 
of  the  transfer. 

§90.103    Compensation. 

(a)  The  operator  must  compensate 
each  Part  90  miner  at  not  less  than  the 
regular  rate  of  pay  received  by  that 
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miner  immediately  before  exercising  the 
option  under  §90.3. 

(b)  Whenever  a  Part  90  miner  is 
transferred,  the  operator  must 
compensate  the  miner  at  not  less  than 
the  regular  rate  of  pay  received  by  that 
miner  immediately  before  the  transfer. 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  when  a  Part  90 
miner  initiates  and  accepts  a  change  in 
work  assignpient  for  reasons  of  job 
preference. 

(d)  The  operator  must  compensate 
each  miner  who  is  a  section  203(b) 
miner  on  January  31,  1981,  at  not  less 
than  the  regular  rate  of  pay  that  the 
miner  is  required  to  receive  under 
section  203(b)  of  the  Act  immediately 
before  the  effective  date  of  this  part. 

(e)  In  addition  to  the  compensation 
required  to  be  "Paid  under  paragraphs 
(a),  (b)  and  (d)  of  this  section,  the 
operator  must  pay  each  Part  90  miner 
the  actual  wage  increases  that  accrue  to 
the  classification  to  which  the  miner  is 
assigned. 

(f)  If  a  miner  is  temporarily  employed 
in  an  occupation  other  than  his  or  her 
regular  work  classification  for  two 
months  or  more  before  exercising  the 
option  under  §  90.3,  the  miner's  regular 
rate  of  pay  for  purposes  of  paragraph  (a) 
and  (b)  of  this  section  is  the  higher  of 
the  temporary  or  regular  rates  of  pay.  If 
the  temporary  assignment  is  for  less 
than  two  months,  the  operator  may  pay 
the  Part  90  miner  at  his  or  her  regular 
work  classification  rate  regardless  of  the 
temporary  wage  rate. 

(gj  If  a  Part  90  miner  is  transferred, 
and  the  Secretary  subsequently  notifies 
the  miner  that  notice  of  the  miner's 
eligibility  to  exercise  the  Part  90  option 
was  incorrect,  the  operator  must  retain 
the  affected  miner  in  the  current 
position  to  which  the  miner  is  assigned 
and  continue  to  pay  the  affected  miner 
the  applicable  rate  of  pay  provided  in 
paragraphs  (a),  (b),  (d)  and  (e)  of  this 
section,  until: 

(1)  The  affected'miner  and  operator 
agree  in  writing  to  a  position  with  pay 
at  not  less  than  the  regular  rate  of  pay 
for  that  occupation;  or 

(2)  A  position  is  available  at  the  same 
coal  mine  in  both  the  same  occupation 
and  on  the  same  shift  on  which  the 
miner  was  employed  immediately 
before  exercising  the  option  under 

§  90.3  or  under  the  old  section  203(b) 
program. 

(i)  When  such  a  position  is  available, 
the  operator  must  offer  the  available 
position  in  writing  to  the  affected  miner 
with  pay  at  not  less  than  the  regular  rate 
of  pay  for  that  occupation. 

(ii)  If  the  affected  miner  accepts  the 
available  position  in  writing,  the 
operator  must  implement  the  miner's 


reassignment  upon  notice  of  the  miner's 
acceptance.  If  the  miner  does  not  accept 
the  available  position  in  writing,  the 
miner  may  be  reassigned  and 
protections  under  this  Part  90  shall  not 
apply.  Failure  by  the  miner  to  act  on  the 
written  offer  of  the  available  position 
within  1 5  days  after  notice  of  the  offer 
is  received  from  the  operator  shall 
operate  as  an  election  not  to  accept  the 
available  position. 

§  90.1 04    Waiver  of  rights;  re-exercise  of 
option. 

(a)  A  Part  90  miner  may  waive  his  or 
her  rights  and  be  removed  from  MSHA's 
active  list  of  miners  who  have  rights 
under  Part  90  by: 

(1)  Giving  written  notification  to  the 
Chief.  Division  of  Health,  Coal  Mine 
Safety  and  Health,  MSHA,  that  the 
miner  waives  all  rights  under  this  part; 

(2)  Applying  for  and  accepting  a 
position  in  an  area  of  a  mine  which  the 
miner  knows  exceeds  the  applicable 
dust  standard;  or 

(3)  Refusing  to  accept  another 
position  offered  by  the  operator  at  the 
same  coal  mine  that  meets  the 
requirements  of  §§  90.100,  90.101  and 
9O.102(a]  after  dust  sampling  shows  that 
the  existing  work  position  exceeds  the 
applicable  dust  standard. 

fb)  If  rights  under  this  Part  90  are 
waived,  the  miner  gives  up  all  rights 
under  this  Part  90  until  the  miner  re- 
exercises  the  option  in  accordance  with 
§  90.3(e). 

(c)  If  rights  under  this  Part  90  are 
waived,  the  miner  may  re-exercise  the 
option  under  this  part  in  accordance 
with  §  90.3(e)  at  any  time. 

Subpart  C— Sampling  Procedures 

§90.201     Sampiing;  general  requirements. 

(a)  Each  operator  must  conduct 
respirable  dust  sampling  required  by 
this  part  with  an  approved  sampling 
ij^evice  to  assure  that  the  assigned  work 
position  of  a  new  or  transferred  Part  90 
miner  meets  §§90.100  or  90.101. 

(b)  Sampling  must  be  performed  by  a 
certified  person.  To  be  certified,  a 
person  must  pass  the  MSHA 
examination  on  sampling  of  respirable 
coal  mine  dust. 

(c)  The  sampling  device  must  be  worn 
by  each  Part  90  miner,  must  be  operated 
portal-to-portal,  and  must  be  operational 
during  the  Part  90  miner's  entire  work 
shift. 

(d)  Sampling  required  by  this  part 
must  be  conducted  while  the  Part  90 
miner  is  performing  normal  work 
duties. 

(e)  Unless  otherwise  directed  by  the 
district  manager,  the  sampling  device 
must  be  placed: 


(1)  On  the  Part  90  miner; 

(2)  On  the  piece  of  equipment  which 
the  Part  90  miner  operates  within  36 
inches  of  the  normal  working  position; 
or 

(3)  At  a  location  that  represents  the 
maximum  concentration  of  respirable 
dust  to  which  the  Part  90  miner  is 
exposed. 

(f)  Upon  request  from  the  district 
manager,  the  operator  must  submit  the 
date  and  time  when  sampling  required 
by  this  part  will  begin. 

§90.202    Approved  sampling  devices; 
maintenance  and  calibration. 

(a)  Sampling  devices  must  be 
maintained  as  approved  and  calibrated 
by  a  certified  person  in  accordance  with 
MSHA  Informational  Report  IR  1240 
(1996)  "Calibration  and  Maintenance 
Procedures  for  Coal  Mine  Respirable 
Dust  Samplers  "(supercedes  IR  1121)." 
To  be  certified,  a  person  must  pass  the 
MSHA  examination  on  maintenance 
and  calibration  for  approved  sampling 
devices. 

(b)  Sampling  devices  must  be 
calibrated  at  the  flowrrate  of  2.0  liters  of 
air  per  minute,  or  at  a  different  flowrate 
as  prescribed  by  the  Secretary  and  the 
Secretary  of  Health  and  Human  Services 
for  the  particular  device,  before  they  are 
put  into  service  cmd,  thereafter,  at  time 
intervals  prescribed  by  the 
jnanufacturer. 

(c)  If  equipped  with  a  flowmeter,  a 
calibration  mark  must  be  placed  on  the 
flowmeter  of  each  sampling  device  to 
indicate  the  proper  position  of  the  float 
when  the  sampler  is  operating  at  a 
flowrate  of  2.0  liters  of  air  per  minute 
or  other  flowrate  prescribed  by  the 
Secretary  and  the  Secretary  of  Health 
and  Human  Services  for  the  particular 
device.  The  standard  to  denote  proper 
flow  is  when  the  lowest  part  of  the  float 
is  lined  up  with  the  top  of  the 
calibration  mark. 

(d)  Each  sampling  device  must  be 
tested  and  examined  immediately  before 
each  sampling  shift  and  necessary 
external  maintenance  must  be 
performed  by  a  certified  person  to 
assure  that  the  sampling  device  is  clean 
and  in  proper  working  condition.  This 
testing  and  examination  must  include 
the  foUoviring: 

(1)  Testing  the  voltage  of  each  battery 
while  under  actual  load  to  assure  the 
battery  is  fully  charged.  The  voltage  for 
nickel  cadmium  cell  batteries  must  not 
be  lower  than  the  product  of  the  number 
of  cells  in  the  battery  pack  multiplied  by 
1.25.  The  voltage  for  other  than  nickel 
cadmium  cell  batteries  must  not  be 
lower  than  the  product  of  the  number  of 
cells  in  the  battery  pack  multiplied  by 
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the  manufacturer's  nominal  voltage  per 
cell  value; 

(2)  Examination  of  all  components  of 
the  cyclone  to  assure  that  they  are  clean 
and  free  of  dust  and  dirt; 

(3)  Examination  of  the  inner  surface  of 
the  cyclone  on  the  approved  sampling 
device  to  assure  that  it  is  free  of  scoring; 

(4)  Examination  of  the  external  tubing , 
on  the  approved  sampUng  device  to 
assure  that  it  is  clean  and  free  of  leaks; 
and 

(5)  Examination  of  the  clamping  and 
positioning  of  the  cyclone  body,  vortex 
finder  and  cassette  to  assure  that  they 
are  rigid,  in  aligrunent,  and  firmly  in 
contact. 

(e)  In  accordance  with  5  U.S.C.  552(a) 
and  1  CFR,  part  51,  MSHA 
Informational  Report  No.  1240  (1996) 
referenced  in  paragr^h  (a)  of  this 
section  is  hereby  incorporated-by- 
reference.  Copies  may  be  inspected  or 
obtained  at  each  Coal  Mine  Safety  and 
Health  office  of  MSHA. 

§90.203    Approved  sampling  devices; 
operation;  air  flowrate. 

(a)  Sampling  devices  must  be 
operated  at  the  flowrate  of  2.0  liters  of 
air  per  minute,  or  at  a  different  flowrate 
as  prescribed  by  the  Secretary  and  the 
Secretary  of  Health  and  Human  Services 
for  the  particular  device. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section  each  sampling  device 
must  be  examined  each  shift  by  a  person 
certified  to  sample  during: 

(1)  The  second  hour  after  being  put 
into  operation  to  assure  that  the 
sampling  device  is  operating  properly 
and  at  the  proper  flovknrate.  If  the  proper 
flowrate  is  not  maintained,  necessary 
adjustments  must  be  made  by  the 
certified  person. 

(2)  The  last  hour  of  operation  to 
assure  that  the  sampling  device  is 
operating  properly  and  at  the  proper 
flowrate.  If  the  proper  flowrate  is  not 
maintained,  the  respirable  dust  sample 
must  be  transmitted  to  MSHA  with  a 
notation  by  the  certified  person  on  the 
back  of  the  dust  data  card  stating  that 
the  proper  flowrate  was  not  maintained. 
Other  events  occurring  diuing  sampling 
that  may?  affect  the  validity  of  the 
sample  must  also  be  noted  on  the  back 
of  the  dust  data  card. 

(c)  Paragraph  (b)(1)  of  this  section  will 
not  apply  if  the  sampling  device  is  being 
operated  in  a  breast  or  chamber  of  an 
anthracite  coal  mine  where  the  full  box 
mining  method  is  used. 

§  90.204    Respirable  dust  sampling. 

(a)  The  operator  must  collect  five 
valid  samples  for  each  Part  90  miner 
within  15  calendar  days  after: 

(1)  The  20-day  period  specified  for 
each  Part  90  miner  in  §  90.100;  and 


(2)  Implementing  any  transfer  after 
the  20th  calendar  day  following  receipt 
of  notification  from  MSHA  that  a  part  90 
miner  is  employed  at  the  mine;  and 

(b)  When  any  valid  sample  collected 
in  accordance  with  either  paragraph  (a) 
or  (b)  of  this  section  exceeds  the 
appUcable  dust  standard  by  at  least  0.1 
mg/m^,  the  operator  must,  within  15  • 
calendar  days  following  receipt  of 
notification  from  MSHA: 

(1)  Take  corrective  action  by  reducing 
the  respirable  dust  level  in  the  Part  90 
miner's  assigned  work  position  or 
transferring  the  Part  90  miner  to  another 
work  position  that  meets  the  applicable 
dust  standard;  and 

(2)  Sample  the  affected  Part  90  miner 
until  five  valid  samples  are  collected. 

(c)  When  any  valid  sample  taken  in 
accordance  with  paragraph  (b)(2)  of  this 
section  exceeds  the  applicable  dust 
standard  by  at  least  0.1  mg/m',  the 
operator  will  be  cited  for  a  violation  of 
paragraph  (b)(1)  of  this  section. 

§  90.205    Respirable  dust  samples; 
transmission  by  operator. 

(a)  Within  24  hours  after  the  end  of 
the  sampling  shift,  the  operator  must 
transmit,  in  containers  provided  by  the 
manufacturer  of  the  filter  cassette,  all 
samples  collected  to  fulfill  the 
requirements  of  this  part  to;  Respirable 
Dust  Processing  Laboratory,  Pittsburgh 
Safety  and  Health  Technology  Center, 
Cochrans  Mill  Road.  Building  38,  P.O. 
Box  18179,  Pittsburgh.  Pennsylvania 
15236-0179,  or  to  any  other  address 
designated  by  the  district  manager. 

(b)  The  operator  must  not  open  or 
tamper  with  the  seal  of  any  filter 
cassette  or  alter  the  weight  of  any  filter 
cassette  before  or  after  it  is  used. 

(c)  A  person  certified  to  take 
respirable  dust  samples  must  properly 
complete  the  dust  data  card  for  each 
filter  cassette.  The  card  must  have  an 
identification  number  identical  to  that 
on  the  cassette  used  to  take  the  sample 
and  be  submitted  to  MSHA  with  the 
sample.  Each  card  must  be  signed  by  the 
certified  person  and  must  in(^lude  that 
person's  certification  niunber.  Samples 
with  data  cards  not  properly  completed 
will  be  voided  by  MSHA. 

(d)  All  samples  submitted  by  the 
operator  must  be  considered  taken  to 
fulfill  the  sampling  requirements  of  this 
part,  unless  the  sample  has  been 
identified  in  writing  by  the  operator  to 
the  district  maneiger,  prior  to  the 
intend§d  sampling  shift,  as  a  sample  to 
be  used  for  purposes  other  than  required 
by  this  part. 

§  90.206    Respirat>le  dust  samples;  report 
to  operator  and  Part  90  miner. 

(a)  MSHA  will  provide  the  operator  a 
report  with  the  following  data  on  all 


samples  submitted  by  the  operator  in  , 
accordance  with  this  part  and  samples 
collected  by  MSHA: 

(1)  The  mine  identification  nimiber; 

(2)  The  location  within  the  mine  from 
which  the  samples  were  taken; 

(3)  The  results  of  each  sample  taken 
in  accordance  with  this  part  and  by 
MSHA; 

(4)  The  occupation  code; 

(5)  The  reason  for  voiding  any  sample; 

(6)  The  Social  Security  Number  of  the 
Part  90  miner;  and 

(7)  T&e  respirable  dust  control 
measures  that  were  being  used  in  the 
position  of  the  Part  90  miner  sampled 
by  MSHA  and  their  measured 
quantities; 

(b)  Upon  receipt,  the  operator  must 
provide  a  copy  of  this  report  to  the  Part 
90  miner.  The  operator  must  not  post 
the  original  or  a  copy  of  this  report  on 
the  mine  bulletin  board. 

§90.207    Violation  of  respirable  dust 
standard;  issuance  of  citation:  action 
required  l>y  operator;  and  termination  of 
citation. 

(a)  If  a  valid  equivalent  concentration 
measurement  for  any  Part  90  miner 
sampled  by  MSHA  meets  or  exceeds  the 
citation  threshold  value  (CTV)  listed  in 
Table  70-2  to  §70.218  of  this  title  that 
corresponds  to  the  applicable  dust 
standi  in  effect,  the  operator  will  be 
cited  for  a  violation  of  §  90.100  or 
§90.101. 

(b)  Upon  receipt  of  a  citation  issued 
in  accordance  with  paragraph  (a)  of  this 
section,  the  operator  must  take  the 
following  action  within  the  time  for 
abatement  fixed  in  the  citation: 

(1)  Make  approved  respiratory 
protection  equipment  available  to  the 
affected  Part  90  miner  in  accordance 
with  §70.300; 

(2)  Determine  the  cause  and  take 
corrective  action  to  reduce  the 
equivalent  concentration  of  respirable 
coal  mine  dust  to  within  the  applicable 
dust  standard.  If  the  corrective  action 
involves: 

(i)  Reducing  the  respirable  dust  level 
in  the  position  of  the  Part  90  miner,  the 
operator  must  notify  the  district 
manager,  in  writing  or  by  electronic 
means,  within  24  hours  after 
implementing  the  control  measures. 

(ii)  Transferring  the  Part  90  miner  to 
another  position  at  the  mine  to  meet  the 
applicable  dust  standard,  the  operator 
must  comply  with  §  90.102(c)  and  then 
sample  the  affected  miner  until  five 
valid  samples  are  collected. 

(c)  The  citation  will  be  terminated 
when  a  valid  equivalent  concentration 
measiu«ment  taken  by  MSHA  is  at  or 
below  the  applicable  dust  standard.  If 
the  violation  was  abated  by: 
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(1)  Reducing  the  respirable  dust  level 
in  the  working  position  of  the  Part  90 
miner,  the  operator  must  submit  a 
respirable  dust  control  plan  to  the 
district  manager  for  approval  in 
accordance  with  §  90.300. 

(2)  Transferring  the  Part  90  miner  to 
another  position  at  the  mine,  a 
respirable  dust  control  plan  is  not 
required  to  be  submitted  to  the  district 
manager  for  approval. 

§  90.208    Status  change  reports. 

If  there  is  a  change  in  the  status  of  the 
Part  90  miner  that  either  affects  the 
sampling  requirements  of  this  part  or 
MSHA's  ability  to  carry  out  its  sampling 
responsibilities  (such  as  entering  a 
terminated,  injured  or  ill  status,  or 
returning  to  work),  the  operator  must 
report  the  change  in  the  status  of  the 
Part  90  miner  to  the  MSHA  District 
Office  or  to  any  other  MSHA  office 
designated  by  the  district  manager. 
Status  changes  must  be  reported  in 
writing  within  3  working  days  after  the 
status  change  has  occurred. 

Subpart  D — Respirable  Dust  Control 
Plans 

§90.300    Respirable  dust  control  plan; 
filing  requirements;  contents. 

(a)  Within  15  calendar  days  after  the 
termination  date  of  a  citation  for 
violation  of  §  90. 1 00  or  §  90. 1 01 ,  the 
operator  must  submit  to  the  district 
manager  for  approval  a  written 
respirable  dust  control  plan  applicable 


to  the  Part  90  miner  in  the  position 
identified  in  the  citation.  The  dust 
control  plan  and  revisions  thereof  must 
be  suitable  to  the  conditions  and  the 
mining  system  of  the  coal  mine  and 
must  be  adequate  to  continuously 
maintain  respirable  dust  within  the 
permissible  concentration  for  the  Part 
90  miner  in  the  position  identified  in 
the  citation. 

(b)  The  dust  control  plan  must 
contain  the  information  described  below 
and  any  additional  provisions  required 
by  the  district  manager: 

(1)  The  mine  identification  number 
assigned  by  MSHA,  the  operator's  name, 
mine  name,  mine  address,  and  mine 
telephone  number  and  the  name, 
address  and  telephone  number  of  the 
principal  officer  in  charge  of  health  and 
safety  at  the  mine; 

(2)  The  name  and  Social  Security 
number  of  the  Part  90  miner  and  the 
position  at  the  mine  to  which  the  plan 
applies; 

(3)  A  detailed  description  of  the 
specific  dust  control  measures  used  to 
abate  the  violation  of  §  90.100  or 
§90.101:  and 

(4)  A  detailed  description  of  how  each 
of  the  dust  control  measures  described 
in  response  to  paragraph  (b)(3)  of  this 
section  will  continue  to  be  used  by  the 
operator,  including  at  least  the  specific 
time,  place  and  manner  the  control 
measures  will  be  used. 


§  90.301     Respirable  dust  control  plan; 
approval  by  district  manager;  copy  to  Part 
90  miner. 

(a)  The  district  manager  will  approve 
each  dust  control  plan  on  a  mine-by- 
mine  basis.  Additional  measures  may  be 
required  in  plans  by  the  district 
manager.  When  approving  such  plans, 
the  district  manager  will  consider  the 
results  of  MSHA  sampling  and  whether: 

(1)  The  dust  control  measures 
specified  in  the  plan  would  be  likely  to 
continuously  maintain  compliance  with 
the  applicable  dust  standard;  and 

(2)  The  operator's  compliance  with  all 
plan  provisions  could  be  readily 
verified  by  MSHA. 

(b)  MSHA  will  conduct  sampling  to 
monitor  the  continued  effectiveness  of 
the  approved  plan  provisions  in 
maintaining  compliance  with  the 
applicable  dust  standard. 

(c)  The  operator  must  comply  with  all 
plan  provisions  upon  notice  from 
MSHA  that  the  dust  control  plan  is 
approved. 

(d)  The  operator  must  provide  a  copy 
of  the  dust  control  plan  required  under 
this  part  to  the  Part  90  miner.  The 
operator  must  not  post  the  original  or  a 
copy  of  the  plan  on  the  mine  bulletin 
board. 

(e)  The  operator  may  review 
respirable  dust  control  plans  and  submit 
proposed  revisions  to  such  plans  to  the 
district  manager  for  approval. 

[FR  Doc.  03-3941  Filed  3-5-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

6CFRPart15 
RIN  1601-AA05 

Enforcement  of  Nondiscrimination  on 
the  Basis  of  Disability  in  Department  of 
Homeland  Security  Programs  or 
Activities 

agency:  Office  of  the  Secretary, 
Homeland  Security- 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
establishes  for  the  Department  of 
Homeland  Security  the  necessary 
procedures  for  the  enforcement  of 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  which  prohibits  ' 
discrimination  on  the  basis  of  disability, 
as  it  applies  to  programs  or  activities 
conducted  by  the  Department  of 
Homeland  Security.  It  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  a  mental 
or  physical  disability,  provides  a 
definition  for  an  individual  with  a 
disability  and  a  quali^ed  individual 
with  a  disability,  and  establishes  a 
complaint  mechanism  for  resolving 
allegations  of  discrimination. 
DATES:  This  interim  final  rule  is 
effective  April  7,  2003.  Written 
comments  may  be  submitted  by  April  7, 
2003. 

ADDRESSES:  Submit  written  comments 
(preferably  an  origina!  and  three  copies) 
to  Associate  General  Counsel  (General 
Law),  Department  of  Homeland 
Security.  Washington.  DC  20528. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Coyle.  (202)  282-8410,  not  a  toll 
free  call. 
SUPPLEMENTARY  INFORMATION:* 

I.  Background 

On  November  25.  2002.  the  President 
signed  into  law  the  Homeland  Security 
Act  of  2002  (Pub.  L.  107-296).  which 
created  the  new  Department  of 
Homeland  Security  (DHS).  Pursuant  to 
the  provisions  of  the  Act,  the  new 
Department  came  into  existence  on 
January  24,  2003. 

In  order  to  establish  procedures  to 
facilitate  public  interaction  with  the 
DHS  Office  of  the  Secretary,  DHS  is 
issuing  an  initial  series  of  proposed  and 
interim  final  regulations. 

n.  The  Interim  Final  Rule 

This  interim  final  rule  provides  for 
the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 


(29  U.S.C.  794),  as  it  applies  to  programs 
and  activities  conducted  by  the 
Department  of  Homeland  Security.  It  is 
an  adaptation  of  a  prototype  prepared 
by  the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995,  3 
CFR,  1980  Comp..  p.  298)  and 
distributed  to  Executive  agencies. 

III.  Procedural  Requirements 

Because  the  DHS  came  into  existence 
on  January  24,  2003,  it  is  necessary  to 
promptly  establish  procedures  to 
facilitate  the  interaction  of  the  public 
with  the  Department.  Furthermore,  this 
interim  final  rule  parallels  the  existing 
operational  regulations  of  other  cabinet- 
level  agencies  to  effectuate  the 
provisions  of  section  504  of  the 
Rehabilitation  Act  of  1973.  Similar 
regulations  were  applicable  to 
components  being  transferred  to  DHS 
from  other  cabinet-level  agencies  and 
the  regulations  are  only  being 
technically  adapted  for  DHS,  imposing 
no  substantive  requirement  that  is 
different  from  the  existing  regulations  of 
these  cabinet-level  agencies. 
Accordingly,  the  Department  has 
determined  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest  pursuant 
to  5  U.S.C.  55303)(B).  For  the  same 
reasons,  the  Department  has  determined 
that  this  interim  rule  should  be  issued 
without  a  delayed  effective  date 
pursuant  to  5  U.S.C.  553(d)(3). 

It  has  been  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6>  do  not  apply. 

This  regulation  has  been  reviewed 
and  approved  by  the  Attorney  General 
pursuant  to  Executive  Order  12250  and 
has  also  been  reviewed  by  the  Equal 
Employment  Opportimity  Commission 
pursuant  to  Executive  Order  12067. 

Copies  of  this  regulation  have  been 
submitted  to  the  appropriate  authorizing 
committees  of  Congress,  and  this 
regulation  will  take  effect  no  earlier 
than  the  thirtieth  day  after  the  date  on 
which  this  regulation  is  so  submitted  to 
such  committees  (See  29  U.S.C.  794.) 

List  of  Subjects  in  6  CFR  Part  15 

Civil  rights.  Individuals  with 
disabilities.  Reporting  and 
recordkeeping  requirements. 


Authority  and  Issuance 

For  the  reasons  set  forth  above, 
chapter  I  of  6  CFR  is  amended  by  adding 
part  15  to  read  as  follows: 

PART  15— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  DISABILITY  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
DEPARTMENT  OF  HOMELAND 
SECURITY 

Sec.  • 

15.1  Purpose. 

15.2  .  Application. 

15.3  Definitions. 

15.10  Self-evaluation. 

15.11  Notice. 

15.30    General  prohibitions  against 

discrimination. 
15.40    Employment. 

15.49  Program  accessibility;  discrimination 
prohibited. 

15.50  Program  accessibility:  existing 
facilities. 

15.51  Program  accessibility;  new 
construction  and  alterations. 

15.60    Communications. 
15.70    Compliance  procedures. 

Authority:  Pub.  L.  107-296, 116  Stat.  2135 
(e  U.S.C.  1  et  seq.)\  5  U.S.C.  301;  29  U.S.C. 
794. 

§15.1     Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  504  of  the 
Rehabilitation  Act  of  1973  ("Section 
504"),  as  amended  by  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  prohibits 
discrimination  on  the  basis  of  disability 
in  programs  or  activities  conducted  by 
Executive  agencies.  The  provisions 
established  by  this  part  shall  be  effective 
for  all  components  of  the  Department, 
including  all  Department  components 
that  are  transferred  to  the  Department, 
except  to  the  extent  that  a  Department  - 
component  already  has  existing  section 
504  regulations.  , 

§15.2    Application. 

This  part  applies  to  all  programs  or 
activities  cenducted  by  the  Department 
of  Homeland  Seonity  (Department), 
except  for  programs  or  activities 
conducted  outside  the  United  States 
that  do  not  involve  individuals  with  a 
disability  in  the  United  States. 

§15.3    Deflnitlons. 

For  purposes  of  this  part: 

(a)  Auxiliary  aids  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
Department.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
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include  readers,  materials  in  Braille, 
audio  recordings  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired 
hearing  include  telephone  handset 
amplifiers,  telephones  compatible  with 
hearing  aids,  telecommunications 
devices  for  deaf  persons  (TTYs), 
interpreters,  notetakers,  written 
materials  and  other  similar  services  and 
devices. 

(b)  Complete  con\plaint  means  a 
written  statement  that  contains  the 
complainant's  name  and  address,  and 
describes  the  Department's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  Department  of  the  nature 
and  date  of  the  alleged  violation  of 
section  504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  of  individuals 
with  disabilities  shall  also  identify 
(where  possible)  the  alleged  victims  of 
discrimination. 

(c)  Facility  means  all  or  any  portion 
of  a  building,  structure,  equipment, 
road,  walk,  parking  lot,  rolling  stock,  or 
other  conveyance,  or  other  real  or 
personal  property. 

(d)  Individual  with  a  disability  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  of  the  individual's 
major  life  activities,  has  a  record  of  such 
an  impairment,  or  is  regarded  as  having 
such  an  impairment.  For  pinposes  of 
this  definition: 

(1)  Physical  or  mental  impairment 
includes: 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigxnement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  bodV  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs,  cardiovascular; 
reproductive,  digestive;  genitoxurinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder  such  as  inental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  physical  or  mental 
impairment  includes,  but  is  not  limited 
to,  such  diseases  and  conditions  as 
orthopedic,  visual,  speech  and  hearing 
impairments,  cerebral  palsy,  epilepsy, 
muscular  dystrophy,  multiple  sclerosis, 
cancer,  heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  drug 
addiction  and  alcoholism. 

(2)  Major  life  activities  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speakings  breathing, 
leamitig.  and  yrorkiiig. 
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(3)  Has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  of  the 
individual's  major  life  activities. 

(4)  Is  regarded  as  having  an 
impairment  means: 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Department  as  constituting  such 
a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  {e)(l)  of  this 
section  but  is  treated  by  the  Department 
as  having  such  an  impairment. 

(e)  Qualified  individual  with  a 
disability  means: 

(1)  With  respect  to  a  Department 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  an 
individual  with  a  disability  who  meets 
the  essential  eligibility  requirements 
and  who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  Department  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  the  nature  of  the  program;  and 

(2)  With  respect  to  any  other  program 
or  aptivity,  an  individual  with  a 
disability  who  meets  the  essential 
eligibility  requirements  for  participation 
in,  or  receipt  of  benefits  fi^om,  that 
program  or  activity. 

(3)  With  respect  to  employment,  an 
individual  with  a  disability  who 
satisfies  the  requisite  skill,  experience, 
education  and  other  job-related 
requirements  of  the  emplojrment 
position  such  individual  holds  or 
desires,  and  who,  with  or  vnthout 
reasonable  accommodation,  can  perform 
the  essential  functions  of  such  position. 

(f)  Section  504  means  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794).  as  amended.  As  used  in  this  part, 
section  504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

§15.10    Self-evaluation. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  Department  shall, 
not  later  than  March  7,  2005,  evaluate 
its  cvurent  policies  and  practices,  and 
the  effects  thereof,  to  determine  if  they 
meet  the  requirements  of  this  part.  To 
the  extent  modification  o£  any  such 
policy  and  pcactice  is  required,  thfe 


Department  shall  proceed  to  make  the 
necessary  modifications. 

(b)  The  Department  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  a  disability 
or  organizations  representing 
individuals  with  disabilities,  to 
participate  in  the  self-valuation 
process. 

(c)  The  Department  shall,  until  three 
years  following  the  completion  of  the 
self-evaluation,  maintain  on  file  and 
make  available  for  public  inspection: 

(1)  A  description  of  areas  examined 
and  any  problems  identified; 

(2)  A  description  of  any  modifications 
made;  and 

(3)  A  list  of  participants  in  the  self- 
evaluation  process. 

(d)  If  a  component  writhin  the 
Department  has  already  complied  with 
the  self-evaluation  requirement  of  a 
regidation  implementing  section  504,' 
then  the  requirements  of  this  section 
shall  apply  to  only  those  programs  and 
activities  conducted  by  that  component 
that  were  not  included  in  the  previous 
self-evaluation. 

§15.11    Notice. 

The  IDepartment  shall  make  available 
to  all  Department  employees  and 
interested  persons  information 
regarding  the  provisions  of  this  part  and 
its  applicability  to  the  programs  or 
activities  conducted  by  the  Department, 
and  make  such  information  available  to 
them  in  such  a  manner  as  is  necessary 
to  apprise  them  of  the  protections 
against  discrimination  assured  them  by 
section  504  and  this  part. 

§  1 5.30    General  prohibitions  against 
discrimination. 

(a)  No  qualified  individual  with  a 
disability  in  the  United  States,  shall,  by 
reason  of  his  or  her  disability,  be 
excluded  fi-om  the  participation  in,  be 
denied  benefits  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
Department. 

{b)(l)  The  Department,  in  providing 
any  aid,  benefit,  or  service,  may  not 
directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  the 
basis  of  disability: 

(i)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
in  or  benefit  fit)m  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  individual  with 
a  disability  an  opportimity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded  . 
others;  ^. 

(iii)  Provide  a  qualified  individual 
with  a  disability  with  an  aid,  benefit,  or 
servioe  that  is  not  as  effective  in 
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affording  equal  opportunity  to  obtain 
the  same  result,  to  gain  the  same  benefit, 
or  to  reach  the  same  level  of 
achievement  as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits  or  services  to  individuals  with 
a  disability  or  to  any  class  of  individuals 
with  a  disability  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with  a 
disability  with  aid,  benefits  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  a  disability  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
other*  receiving  the  aid.  benefit,  or 
service. 

(2)  For  purposes  of  this  part,  aids, 
benefits,  and  services,  to  be  equally 
effective,  are  not  required  to  produce 
the  identical  result  or  level  of 
achievement  for  individuals  with  a 
disability  and  for  nondisabled  persons, 
but  must  afford  individuals  with  a 
disability  equal  opportunity  to  obtain 
the  same  result,  to  gain  the  same  benefit, 
or  to  reach  the  same  level  of 
achievement  in  the  most  integrated 
setting  appropriate  to  the  individual's 
needs. 

(3)  Even  if  the  Department  is 
permitted,  under  paragraph  (b}(l)(iv)  of 
this  section,  to  operate  a  separate  or 
different  program  for  individuals  with  a 
disability  or  for  any  class  of  individuals 
with  a  disability,  the  Department  must 
permit  any  qualified  individual  with  a 
disability  who  wishes  to  participate  in 
the  program  that  is  not  separate  or 
different  to  do  so. 

(4)  The  Department  may  not,  directly 
or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would: 

(i)  Subject  qualified  individuals  with 
a  disability  to  discrimination  on  the 
basis  of  disability;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  a  disability. 

(5)  The  Department  may  not,  in 
determining  the  site  or  location  of  a 
facility,  malce  selections  the  purpose  or 
effect  of  which  would: 

(i)  Exclude  individuals  with  a 
disability  fi-om,  deny  them  the  benefits 
of,  or  otherwise  subject  them  to 
discrimination  under  any  program  or 
activity  conducted  by  the  Department; 
or 


(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  aptivity  with  respect  to 
individuals  with  a  disability. 

(6)  The  Department,  in  the  selection 
of  procurement  contractors,  may  not  use 
criteria  that  subject  qualified 
individuals  with  a  disability  to 
discrimination  on  the  basis  of  disability. 

(7)  The  Department  may  not 
administer  a  licensing  or  certification 
program  in  a  manner  that  subjects 
qualified  individuals  with  a  disability  to 
discrimination  on  the  basis  of  disability, 
nor  may  the  Department  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  a  disability  to 
discrimination  on  the  basis  of  disability. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  Department  are  not,  themselves, 
covered  by  this  part. 

(c)  The  exclusion  of  nondisabled 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  individuals  with  a  disability  or 
the  exclusion  of  a  specific  class  of 
individuals  with  a  disability  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  a  disability  is  not 
prohibited  by  this  part. 

(d)  The  Department  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with  a' 
disability. 

§  1 5.40    Employment. 

No  qualified  individual  with  a 
disability  shall,  on  the  basis  of  that' 
disability,  be  subjected  to 
discrimination  in  employment  under 
any  program  or  activity  conducted  by 
the  Department.  The  definitions, 
requirements  and  procedures  of  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791),  as  established  by  the  Equal 
Employment  Opportimity  Commission 
in  29  CFR  part  1614,  shall  apply  to 
employment  of  Federally  conducted 
programs  or  activities. 

§  1 5.49    Program  accessibility; 
discrimination  prohibited. 

Except  as  otherwise  provided  in 
§  15.50,  no  qualified  individual  with  a 
disability  shall,  because  the 
Department's  facilities  are  inaccessible 
to  or  unusable  by  individuals  with  a 
disability,  be  denied  the  benefits  of,  be 
excluded  from  participation  in,  or 
otherwise  be  subjected  to  discrimination 
under  any  program  or  activity 
conducted  by  the  Department. 


§  1 5.50    Program  accessibility;  existing 
facilities. 

(a)  General.  The  Department  shall 
operate  each  program  or  activity  so  that 
the  program  or  activity,  when  viewed  in 
its  entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  a  disability. 
This  paragraph  (a)  does  not  require  the 
Department: 

(1)  To  make  structural  alterations  in 
each  of  its  existing  facilities  in  order  to 
make  them  accessible  to  and  usable  by 
individuals  with  a  disability  where 
other  methods  are  effective  in  achieving 
compliance  with  this  section;  or 

(2)  To  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of 
a  program  or  activity  or  in  undue 
financial  aid  administrative  burdens.  In 
those  circumstances  where  Department 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  Department  has  the  burden 
of  proving  that  compliance  with  this 
paragraph  (a)  of  this  section  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result 
in  such  alteration  or  burdens  must  be 
made  by  the  Secretary  of  I^omeland 
Seciuity  (or  his  or  her  designee)  after    , 
considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  Department  shall  take 
any  other  action  that  would  not  result 
in  such  an  alteration  or  such  burdens 
but  would  nevertheless  ensure  that 
individuals  with  a  disability  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  Department  may 
comply  with  the  requirements  of  this 
section  through  such  means  as  redesign 
of  equipment,  reassignment  of  services 
to  accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  residt  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  a  disability.  The  Department,  in 
making  alterations  to  existing  buildings, 
shall  meet  accessibility  requirements  to 
the  extent  required  by  the  Architectiual 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157),  and  any  regulations 
implementing  it.  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the         ,  <  i  > 
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Department  shall  give  priority  to  those 
methods  that  offer  programs  and 
activities  to  qualified  individuals  with  a 
disability  in  the  most  integrated  setting 
appropriate. 

(c)  Time  period  for  compliance.  The 
Department  shall  comply  with  the 
obligations  established  under  this 
section  not  later  than  May  5,  2003, 
except  that  where  structvu-al  changes  in 
facilities  are  undertaken,  such  changes 
shall  be  made  not  later  than  March  6, 
2006,  but  in  any  event  as  expeditiously 
as  possible.  If  a  component  within  the 
Department  has  already  complied  with 
the  accessibility  requirements  of  a 
regulation  implementing  section  504, 
then  the  provisions  of  this  paragraph 
shall  apply  only  to  facilities  for  that 
agency's  programs  and  activities  that 
were  not  previously  made  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  in  compliance  with 
that  regulation. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibiUty,  the  Department  shall 
develop  not  later  than  September  8. 
2003,  a  transition  plan  setting  forth  the 
steps  necessary  to  complete  such 
changes.  The  Department  shall  provide 
an  opportunity  to  interested  persons, 
including  individuals  with  disabilities 
or  organizations  representing 
individuals  with  disabilities,  to 
participate  in  the  development  of  the 
transition  plan  by  submitting  comments 
(both  telephonic  and  written).  A  copy  of 
the  transition  plan  shall  be  made 
available  for  public  inspection.  If  a 
component  of  the  Department  has 
already  complied  with  the  transition 
plan  requirement  of  a  regulation 
implementing  section  504,  then  the 
requirements  of  this  paragraph  shall 
apply  only  to  the  agency's  facilities  for 
programs  and  activities  that  were  not 
included  in  the  previous  transition  plan. 
The  plan  shall  at  a  minimiun: 

(1)  Identify  physical  obstacles  in  the 
Department's  facilities  that  limit  the 
physical  accessibility  of  its  programs  or 
activities  to  individuals  with 
disabilities; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
widi  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 


§  15.51    Program  accessil>ility;  new 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the 
Department  shall  be  designed, 
constructed,  or  altered  so  as  to  be 
readily  accisssible  to  and  usable  by 
individuals  with  a  disability.  The 
definitions,  requirements,  and  standards 
of  the  Architectural  Barriers  Act  (42 
U.S.C.  4151-4157),  as  established  in  41 
CFR  101-19.600  through  101-19.607 
apply  to  buildings  covered  by  this 
section. 

§  1 5.60    Communications. 

(a)  The  Department  shall  take 
appropriate  steps  to  effectively 
communicate  with  applicants, 
participants,  personnel  of  other  Federal 
entities,  and  members  of  the  public. 

(1)  The  Department  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with  a 
disability  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
Department. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the 
Department  shall  give  primary 
consideration  to  the  requests  of  the 
individual  with  a  disability. 

(ii)  The  Department  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  natiu«  to 
applicants  or  participants  in  programs. 

(2)  Where  the  Department 
communicates  with  applicants  and 
beneficiaries  by  telephone,  the 
Department  shall  use 
telecommunication  devices  for  deaf 
persons  (TTYs)  or  equally  effective 
telecommunication  systems  to 
communicate  with  persons  with 
impaired  hearing. 

(d)  The  Department  shall  make 
available  to  interested  persons, 
including  persons  with  impaired  vision 
or  hearing,  information  as  to  the 
existence  and  location  of  accessible 
services,  activities,  and  facilities. 

(c)  The  Department  shall  post  notices 
at  a  primary  entrance  to  each  of  its 
inaccessible  faciUties,  directing  users  to 
an  accessible  facility,  or  to  a  location  at 
which  they  can  obtain  information 
about  accessible  facilities.  The 
international  symbol  for  accessibility 
shall  be  used  at  each  primary  entrance 
of  an  accessible  facility. 

(d)  This  section  does  not  require  the 
Department  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of 
a  program  or  activity  or  in  luidue 
financial  and  administrative  burdens. 


(e)  In  those  circimistances  where 
Department  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  Department 
has  the  biirden  of  proving  that 
compliance  with  this  section  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result 
in  such  alteration  or  burdens  must  be 
made  by  the  Secretary  of  Homeland 
Security  (or  his  or  her  designee)  after 
considering  all  resoiux:es  available  for  ■ 
use  in  the  funding  and  operation  of  the 
conducted  program  or  activity  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  If  an  action  required  to 
comply  with  this  section  would  result 
in  such  an  alteration  or  such  burdens, 
the  Department  shall  take  any  other 
action  that  would  not  result  in  such  an 
alteration  or  such  burdens  but  would 
nevertheless  ensure  that,  to  the 
maximiun  extent  possible,  individuals 
with  a  disability  receive  the  benefits  and 
services  of  the  program 'or  activity. 

S 1 5.70    Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies 
to  all  allegations  of  discrimination  on 
the  basis  of  disabiUty  in  programs  and 
activities  conducted  by  the  Department. 

(b)  The  Department  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  part  1614. 

(c)  All  other  complaints  alleging 
violations  of  section  504  may  be  sent  to 
the  Officer  for  Civil  Rights  and  Civil 
Liberties,  Department  of  Homeland 
Security,  Washington,  DC  20528.  The 
Officer  for  Civil  Rights  and  Civil 
Liberties  shall  be  responsible  for 
coordinating  implementation  of  this 
section. 

(d)(1)  Any  person  who  believes  that 
he  or  she  has  been  subjected  to 
discrimination  prohibited  by  this  part 
may  by  him  or  herself,  or  by  his  or  her 
authorized  representative,  file  a 
complaint.  Any  person  who  believes 
that  any  specific  class  of  persons  has 
been  subjected  to  discrimination 
prohibited  by  this  part  and  who  is  a 
member  of  that  class  or  the  authorized 
representative  of  a  member  of  that  class 
may  file  a  complaint. 

(2)  The  Department  shall  accept  and 
investigate  all  complete  complaints  over 
which  it  has  jurisdiction. 

.  (3)  All  complete  complaints  must  be 
filed  within  180  days  of  the  alleged  act 
of  discrimination.  The  Department  may 
extend  this  time  period  for  good  cause. 
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(e)  If  the  Department  receives  a 
complaint  over  which  it  does  not  have 
jurisdiction,  it  shall  promptly  notify  the 
complainant  and  shall  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  entity  of  the  Federal 
government. 

(f)  The  Department  shall  notify  the 
Architectural  andTransportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectiu^al  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  is  not 
readily  accessible  to  and  usable  by 
individuals  with  disabilities. 

(g)(1)  Not  later  than  180  days  from  the 
receipt  of  a  complete  complaint  over 
which  it  has  jurisdiction,  the 
Department  shall  notify  the  complainant 
of  the  results  of  the  investigation  in  a 
letter  containing: 

(i)  Findings  of  fact  and  conclusions  of 
law; 

(ii)  A  description  of  a  remedy  for  each 
violation  found;  and 

(iii)  A  notice  of  the  right  to  appeal. 

(2)  Department  employees  are 
required  to  cooperate  in  the 
investigation  and  attempted  resolution 
of  complaints.  Employees  who  are 


required  to  participate  in  any 
investigation  under  this  section  shall  do 
so  as  part  of  their  ofBcial  duties  and 
during  the  course  of  regular  duty  hours. 

(3)  If  a  complaint  is  resolved 
informally,  the  terms  of  the  agreement 
shall  be  reduced  to  writing  and  made 
part  of  the  complaint  file,  with  a  copy 
of  the  agreement  provided  to  the 
complainant.  The  written  agreement 
shall  describe  the  subject  matter  of  the 
complaint  and  any  corrective  action  to 
which  the  parties  have  agreed. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  not  later  than 
60  days  after  receipt  from  the 
Department  of  the  letter  required  by 
paragraph  (g)(1)  of  this  section.  The 
Department  may  extend  this  time  for 
good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Officer  for  Civil 
Rights  and  Civil  Liberties,  or  designee 
thereof,  who  will  issue  the  final  agency 
decision  which  may  include  appropriate 
corrective  action  to  be  taken  by  the 
Department. 

(j)  The  Department  shall  notify  the 
complainant  of  the  results  of  the  appeal 


within  30  days  of  the  receipt  of  the 
appeal.  If  the  Department  determines 
that  it  needs  additional  information 
from  the  complainant,  it  shall  have  30 
days  from  the  date  it  received  the 
additional  information  to  make  its 
determination  on  the  appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  for  an  individual  case  when 
the  Officer  for  Civil  Rights  and  Civil 
Liberties  determines  that  there  is  good 
cause,  based  on  the  particular 
circumstances  of  that  case,  for  the 
extension. 

(1)  The  Department  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies 
and  may  contract  with  nongovernment 
investigators  to  perform  the 
investigation,  but  the  authority  for 
making  the  final  determination  may  not 
be  delegated  to  another  agency. 

Dated:  February  28,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 
(FR  Doc.  03-5142  Filed  3-5-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

* 

Office  of  tlie  Secretary 

6  CFR  Part  17 
RIN  1601-AA04 

Nondiscrimination  on  the  Basis  of  Sex 
in  Education  Programs  or  Activities 
Receiving  Federai  Financial 
Assistance 

agency:  Office  of  the  Secretary, 
Homeland  Security. 
ACTION:  Interim  final  rule. 

summary:  This  interim  final  rule 
establishes  for  the  Department  of 
Homeland  Security  the  necesscuy 
procedures  for  effectuating  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (except  sections  904  and  906 
of  those  Amendments),  which  is 
designed  to  eliminate  (with  certain 
exceptions)  discrimination  on  the  basis 
of  sex  in  any  education  program  or 
activity  receiving  Federal  Hnancial 
assistance,  whether  or  not  such  program 
or  activity  is  offered  or  sponsored  by  an 
edubational  institution  as  deHned  in 
these  Title  IX  regulations. 
DATES:  These  interim  final  rules  are 
effective  on  March  6.  2003. 

Written  comments  may  be  submitted 
to  the  Department  of  Homeland  Seciuity 
on  or  before  April  7.  2003. 
ADDRESSES:  Submit  written  comments 
(preferably  an  original  and  three  copies) 
to  Associate  General  Counsel  (General 
Law),  Department  of  Homeland 
Security,  Washington,  DC  20528. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Coyle,  (202)  282-8410,  not  a  toll 
free  call. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  25.  2002.  the  President 
signed  into  law  the  Homeland  Security 
Act  of  2002  (Pub.  L.  107-296),  which 
created  the  new  Department  of 
Homeland  Security  (DHS).  Piu-suant  to 
the  provisions  of  the  Act,  the  new 
Department  came  into  existence  on 
January  24.  2003. 

In  order  to  establish  procedures  to 
facilitate  the  operations  of  the  new 
Department,  DHS  is  issuing  an  initial 
series  of  proposed  and  interim  final 
regulations. 

U.  The  interim  Final  Rule 

This  interim  final  rule  provides  those 
procedures  necessary  to  effectuate  Title 
DC  of  the  Education  Amendments  of 
1972,  as  amended  (except  sections  904 
and  906  of  those  Amendments)  (20 


U.S.C.  1681-1683  and  1685-1688). 
which  is  designed  to  eliminate  (with 
certain  exceptions)  discrimination  on 
the  basis  of  sex  in  any  education 
program  or  activity  receiving  Federal 
financial  assistance,  whether  or  not 
such  program  or  activity  is  offered  or 
sponsored  by  an  educational  institution 
as  defined  in  these  Title  IX  regulations. 

m.  Procedural  Requirements 

Because  the  DHS  came  into  existence 
on  January  24,  2003,  it  is  necessary  to 
promptly  establish  procedures  to 
facilitate  the  operations  of  the  new 
Department.  Furthermore,  this  interim   ' 
final  rule  parallels  the  existing 
operational  regulatiQftis  of  other  cabinet- 
level  agencies  to  effectuate  the 
provisions  of  Title  IX  {see  65  FR  52858, 
the  final  common  rule  for  Title  IX  for 
numerous  agencies).  Similar  regulations 
were  applicable  to  components  being 
transferred  to  DHS  from  other  agencies, 
and  the  regulations  are  only  being 
technically  adapted  for  DHS,  imposing 
no  substantive  requirement  that  is 
different  from  the  existing  regulations  of 
other  agencies.  Accordingly,  the 
Department  has  determined  that  notice 
and  public  procedure  are  impracticable 
and  contrary  to  the  public  interest 
pursuant  to  5  U.S.C.  553(b)(B).  For  the 
same  reasons,  the  Department  has 
determined  that  this  interim  rule  should 
be  issued  withoufa  delayed  effective 
date  pursuant  to's  U.S.C.  553(d)(3). 

It  has  been  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  do  not  apply. 

This  regulation  has  been  reviewed 
and  approved  by  the  Attorney  General 
pursuant  to  Executive  Order  12250  and 
reviewed  by  the  Equal  Employment 
Opportunity  Commission  pursuant  to 
Executive  Order  12067. 

List  of  Subjects  in  6  CFR  Part  17 

Civil  rights.  Education,  Equal 
employment  opportunity.  Sex 
discrimination. 

Authority  and  Issuance 

For  the  reasons  set  forth  above, 
chapter  I  of  6  CFR  is  amended  by  adding 
part  17  to  read  as  follows: 


PART  17— NONDISCRIMINATION  ON 
THE  BASIS  OF  SEX  IN  EDUCATION 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  RNANCIAL 
ASSISTANCE 

Sut>part  A — introduction 

Sec. 

17.100    Purpose  and  effective  date. 

17.105    Definitions. 

17.110    Remedial  and  affirmative  action  and 

self-evaluation. 
17.115    Assurance  required. 
1 7. 1 20    Transfers  of  property. 
17.125    Effect  of  other  requirements. 
17.130    Effect  of  employment  opportunities. 
17.135     Designation  of  responsible  employee 

and  adoption  of  grievance  procedures. 
17.140     Dissemination  of  policy. 

Subpart  B — Coverage 

17.200    Application. 

17.205    Educational  institutions  and  other 

entities  controlled  by  religious 

organizations. 
17.210     Military  and  merchant  marine 

educational  institutions. 
17.215    ivlembership  practices  of  certain 

organizations. 
17.220    Admissions. 
17.225    Educational  institutions  eligible  to 

submit  transition  plans. 
17.230    Transition  plans. 
17.235     Statutory  amendments. 

SubfMft  C — Discrimination  on  ttie  Basis  of 
Sex  In  Admission  and  Recruitment 
Prohibited 

17.300    Admission. 

17.305    Preference  in  admission. 

17.310    Recruitment. 

Subpart  D — Discrimination  on  the  Basis  of 
Sex  In  Education  Programs  or  Activities 
Prohibited 

17.400  Education  programs  or  activities. 

17.405  Housing. 

17.410  Comparable  facilities. 

17.415  Access  to  course  offerings. 

17.420  Access  to  schools  operated  by  LEAs. 

17.425  Counseling  and  use  of  appraisal  and 

counseling  materials. 

17.430  Financial  assistance. 

17.435  Employment  assistance  to  students. 

17.440  Health  and  insurance  benefits  and 

services. 

17.445  Marital  or  parental  status. 

17.450  Athletics. 

17.455  Textbooks  and  curricular  material. 

Subpart  E — Discrimination  on  tlie  Basis  of 
Sex  in  Employment  In  Education  Programs 
or  Activities  Prohibited 

17.500  Employment. 

17.505  Employment  criteria. 

17.510  Recruitment. 

17.515  Compensation. 

17.520  Job  classification  and  structure. 

17.525  Fringe  benefits. 

17.530  Marital  or  parental  status. 

17.535  Effect  of  state  or  local  law  or  other 

requirements. 

17.540  Advertising. 

17.545  Pre-employment  inquiries. 

17.550  Sex  as  a  bona  fide  occupational 

qualification. 


Subpart  F — Procedures 

17.600    Notice  of  covered  programs. 
17.605    Enforcement  procedures. 
17.635    Forms  and  instructions; 
coordination. 

Authority:  Pub.  L.  107-296. 116  Stat.  2135 
(6  U.S.C.  1  et  seq.];  5  U.S.C.  301;  20  U.S.C. 

1681,  1682.  1683,  1685,  1686,  1687,  1688. 

Subpart  A— Introduction 

§17.100  Purpose  and  effective  date. 
(a)  The  purpose  of  these  Title  DC 
regulations  is  to  effectuate  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (except  sections  904  and  906 
of  those  Amendments)  (20  U.S.C.  1681, 

1682,  1683,  1685,  1686, 1687,  1688), 
which  is  designed  to  eliminate  (with 
certain  exceptions)  discrimination  on 
the  basis  of  sex  in  any  education 
program  or  activity  receiving  Federal 
financial  assistance,  whether  or  not 
such  program  or  activity  is  offered  or 
sponsored  by  an  educational  institution 
as  defined  in  these  Tide  IX  regulations. 
The  effective  date  of  these  Tide  K 
regulations  shall  be  March  6,  2003. 

(b)  The  provisions  established  by  this 
part  shall  be  effective  for  all 
components  of  the  Department, 
including  all  Department  components 
that  are  transferred  to  the  Department, 
except  to  the  extent  that  a  Department 
component  already  has  existing  Title  IX 
regulations. 

§17.105    Definitions. 

As  used  in  these  Title  DC  regidations, 
the  term: 

(a)  Administratively  separate  unit 
means  a  school,  department,  or  college 
of  an  educational  institution  (other  than 
a  local  educational  agency)  admission  to 
which  is  independent  of  admission  to 
any  other  component  of  such 
institution. 

(b)  Admission  means  selection  for 
part-time,  full-time,  special,  associate, 
transfer,  exchange,  or  any  other 
enrollment,  membership,  or 
matriculation  in  or  at  an  education 
program  or  activity  operated  by  a 
recipient. 

(c)  Applicant  means  one  who  submits 
an  application,  request,  or  plan  required 
to  be  approved  by  an  official  of  the 
Federal  agency  that  awards  Federal 
financial  assistance,  or  by  a  recipient,  as 
a  condition  to  becoming  a  recipient. 

(d)  Department  means  Department  of 
Homeland  Security. 

(e)  Designated  agency  official  means 
the  Officer  for  Civil  Ri^ts  and  Qvil 
Liberties,  (» the  designee  thereof. 

(f)  Educational  institution  means  a 
local  educational  agency  (LEA)  as 
defined  by  20  U.S.C.  8801(18),  a 
preschool,  a  private  elementary  or 
secondary  sdiool,  or  an  applicai^t  or 


recipient  that  is  an  institution  of 
graduate  higher  education,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of 
vocational  education,  as  defined  in  this 
section. 

(g)  Federal  financial  assistance  means 
any  of  the  following,  when  authorized 
or  extended  imder  a  law  administered 
by  the  Federal  agency  that  awards  such 
assistance: 

(1)  A  grant  or  loan  of  Federal  financial 
assistance,  including  funds  made 
available  for: 

(i)  The  acquisition,  construction, 
renovation,  restoration,  or  repair  of  a 
building  or  facility  or  any  portion 
thereof;  and 

(ii)  Scholarships,  loans,  grants,  wages, 
or  otlier  funds  extended  to  any  entity  for 
payment  to  or  on  behalf  of  students 
admitted  to  that  entity,  or  extended 
directiy  to  such  students  for  payment  tp 
that  entity. 

(2)  A  grant  of  Federal  real  or  personal 
property  or  any  interest  therein, 
including  surplus  property,  and  the 
proceeds  of  the  sale  or  transfer  of  such 
property,  if  the  Federal  share  of  the  fair 
market  value  of  the  property  is  not, 
upon  such  sale  or  transfer,  properly 
accoimted  for  to  the  Federal 
Ciovemment. 

(3)  Provision  of  the  services  of  Federal 
persoimel. 

(4)  Sale  or  lease  of  Federal  property  or 
any  interest  therein  at  nominal 
consideration,  or  at  consideration 
reduced  for  the  purpose  of  assisting  the 
recipient  or  in  recognition  of  public 
interest  to  be  served  thereby,  or 
permission  to  use  Federal  property  or 
any  interest  therein  without 
consideration. 

(5)  Any  other  contract,  agreement,  or 
arrangement  that  has  as  one  of  its 
purposes  the  provision  of  assistance  to 
any  education  program  or  activity, 
except  a  contract  of  insurance  or 
guaranty. 

(h)  Institution  of  graduate  higher 
education  means  an  institution  that 

(1)  Offers  academic  study  beyond  the 
bachelor  of  arts  or  bachelor  of  science 
degree,  whether  or  not  leading  to  a 
certificate  of  any  higher  degree  in  the 
liberal  arts  and  sciences; 

(2)  Awards  any  degree  in  a 
professional  field  beyond  the  first 
professional  degree  (regardless  of 
whether  the  first  professional  degree  in 
such  field  is  awarded  by  an  institution 
of  undergraduate  higher  education  or 
professional  education);  or 

(3)  Awards  no  degree  and  o£fers  no 
further  academic  study,  but  opwates 
ordinarily  for  the  purpose  of  facilitating 
research  by  persons  who  have  received 


the  highest  graduate  degree  in  any  field 
of  study. 

(i)  Institution  of  professional 
education  means  an  institution  (except 
any  institution  of  imdergraduate  higher 
education)  that  offers  a  program  of 
academic  study  that  leads  to  a  first 
professional  degree  in  a  field  for  which 
there  is  a  national  specialized 
accrediting  agency  recognized  by  the 
Secretary  of  Education. 

(j)  Institution  of  undergraduate  higher 
education  means: 

(1)  An  institution  offering  at  least  two 
but  less  than  four  years  of  college-level 
study  beyond  the  high  school  level, 
leading  to  a  diploma  or  an  associate 
degree,  or  wholly  or  principally 
creditable  toward  a  baccalaureate 
degree; 

(2)  An  institution  offering  academic 
study  leading  to  a  baccalaureate  degree; 
or 

(3)  An  agency  or  body  that  certifies 
credentials  or  offers  degrees,  but  that 
may  or  may  not  offer  academic  study. 

(k)  Institution  of  vocational  education 
means  a  school  or  institution  (except  an 
institution  of  professional  or  graduate  or 
undergraduate  higher  education)  that 
has  as  its  primary  purpose  preparation 
of  students  to  pursue  a  technical, 
skilled,  or  semi-skilled  occupation  or 
trade,  or  to  pursue  study  in  a  technical 
field,  whether  or  not  the  school  or 
institution  offers  certificates,  diplomas, 
or  degrees  and  whether  or  not  it  offers 
full-time  study. 

(1)  Recipient  means  any  State  or 
political  subdivision  thereof  or  any 
instrumentality  of  a  State  or  political 
subdivision  thereof,  any  public  or 
private  ^ency,  institution,  or 
organization,  or  other  entity,  or  any 
person,  to  whom  Federal  financial 
assistance  is  extended  direcUy  or 
through  another  recipient  and  that 
operates  an  education  program  or 
activity  that  receives  such  assistance, 
including  any  subunit,  successor, 
assignee,  or  transferee  thereof. 

(m)  Reviewing  authority  means  that 
component  of  the  Department  delegated 
authority  to  review  the  decisions  of 
hearing  officers  in  cases  arising  under 
these  Tide  IX  regulations. 

(n)  Secretary  means  Secretary  of  the 
Department  of  Homeland  Seciirity. 

(p)  Student  means  a  person  who  has 
gained  admission. 

(p)  Title  IX  means  Tide  IX  of  the 
Education  Amendments  of  1972,  Public 
Law  92-318,  86  Stat.  235,  373  (codified 
as  amended  at  20  U.S.C.  1681-1688) 
(except  sections  904  and  906  thereof),  as 
amended  by  section  3  of  Public  Law  93- 
568. 88  Stat.  1855,  by  section  412  of  the 
Education  Amendments  of  1976,  Public 
Uw  94-'482.  90  SUt  2234,  and  by 
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section  3  of  Public  Law  100-259.  102 
Stat.  28,  28-29  (20  U.S.C.  1681.  1682. 
1683.  1685.  1686,  1687,  1688). 

(q)  Title  IX  regulations  means  the 
provisions  of  this  part. 

(r)  Transition  plan  means  a  plan 
subject  to  the  approval  of  the  Secretary 
of  Education  pursuant  to  section 
901(a)(2)  of  the  EducationAmendments 
of  1972  (20  U.S.C.  1681(a)(2)).  under 
which  an  educational  institution 
operates  in  making  the  transition  from 
being  an  educational  institution  that 
admits  only  students  of  one  sex  to  being 
one  that  admits  students  of  both  sexes 
without  discrimination. 

§17.110    Remedial  and  affirmative  action 
and  self-evaluation. 

(a)  Remedial  action.  If  the  designated 
agency  official  finds  that  a  recipient  has 
discriminated  against  persons  on  the 
basis  of  sex  in  an  education  program  or 
activity,  such  recipient  shall  take  such 
remedial  action  as  the  designated 
agency  official  deems  necessary  to 
overcome  the  effects  of  such 
discrimination. 

(b)  Affirmative  action.  In  the  absence 
of  a  Hnding  of  discrimination  on  the 
basis  of  sex  in  an  education  program  or 
activity,  a  recipient  may  take  affirmative 
action  consistent  with  law  to  overcome 
the  effects  of  conditions  that  resulted  in 
limited  participation  therein  by  persons 
of  a  particular  sex.  Nothing  in  these 
Title  IX  regulations  shall  be  interpreted 
to  alter  any  affirmative  action 
obligations  that  a  recipient  may  have 
under  Executive  Otder  11246.  3  CFR, 
1964-1965  Comp.,  p.  339:  as  amended 
by  Executive  Order  11375.  3  CFR.  1966- 
1970  Comp.,  p. 684;  as  amended  by 
Executive  Order  11478.  3  CFR,  1966- 
1970  Comp.,  p.  803;  as  amended  by 
Executive  Order  12086,  3  CFR,  1978 
Comp.,  p.  230;  as  amended  by  Executive 
Order  12107,  3  CFR,  1978  Comp.,  p. 
264. 

(c)  Self-evaluation.  Each  recipient 
education  institution  shall,  within  one 
year  of  March  6,  2003: 

(1)  Evaluate,  in  terms  of  the 
requirements  of  these  Title  IX 
regulations,  its  current  policies  and 
practices  and  the  effects  thereof 
concerning  admission  of  students, 
treatment  of  students,  and  employment 
of  both  academic  and  non-academic 
personnel  working  in  connection  with 
the  recipient's  education  program  or 
activity; 

(2)  Modify  any  of  these  policies  and 
practices  that  do  not  or  may  not  meet 
the  requirements  of  these  Title  IX 
regulations;  and 

(3)  Take  appropriate  remedial  steps  to 
eliminate  the  effects  of  any 
discrimination  that  resulted  or  may 


have  resulted  from  adherence  to  these 
policies  and  practices. 

(d)  Availability  of  self-evaluation  and 
related  materials.  Recipients  shall 
maintain  on  file  for  at  least  three  years 
following  completion  of  the  evaluation 
required  under  paragraph  (c)  of  this 
section,  and  shall  provide  to  the 
designated  agency  official  upon  request, 
a  description  of  any  modifications  made 
pursuant  to  paragraph  (c)(2)  of  this 
section  and  of  any  remedial  steps  taken 
pursuant  to  paragraph  (c)(3)  of  this 
section. 

§17.115    Assurance  required. 

(a)  General.  Either  at  the  application 
stage  or  the  award  stage.  Federal 
agencies  must  ensure  that  applications 
for  Federal  financial  assistance  or 
awards  of  Federal  financial  assistance 
contain,  be  accompanied  by,  or  be 
covered  by  a  specifically  identified 
assurance  from  the  applicant  or 
recipient,  satisfactory  to  the  designated 
agency  official,  that  each  education 
program  or  activity  operated  by  the 
applicant  or  recipient  and  to  which 
these  Title  IX  regulations  apply  will  be 
operated  in  compliance  with  these  Title 
IX  regulations.  An  assiuance  of 
compliance  with  these  Title  IX 
regulations  shall  not  be  satisfactory  to 
the  designated  agency  official  if  the 
applicant  or  recipient  to  whom  such 
assurance  applies  fails  to  commit  itself 
to  take  whatever  remedial  action  is 
necessary  in  accordance  with 

§  17.110(a)  to  eliminate  existing 
discrimination  on  the  basis  of  sex  or  to 
eliminate  the  effects  of  past 
discrimination  whether  occurring  prior 
to  or  subsequent  to  the  submission  to 
the  designated  agency  official  of  such 
assurance. 

(b)  Duration  of  obligation.  (1)  In  the 
case  of  Federal  financial  assistance 
extended  to  provide  real  property  or 
structuires  thereon,  such  assurance  shall 
obligate  the  recipient  or,  in  the  case  of 

a  subsequent  transfer,  the  transferee,  for 
the  period  during  which  the  real 
property  or  structures  are  used  to 
provide  an  education  program  or 
activity. 

(2)  lb  the  case  of  Federal  financial 
assistance  extended  to  provide  personal 
property,  such  assurance  shall  obligate 
the  recipient  for  the  period  diuing 
which  it  retains  ownership  or 
possession  of  the  property. 

(3)  In  all  other  cases  such  assurance 
shall  obligate  the  recipient  for  the 
period  during  which  Federal  financial 
assistance  is  extended. 

(c)  Form.  (4)  The  assurances  required 
by  paragraph  (a)  of  this  section,  which 
may  be  included  as  part  of  a  document 
that  addresses  other  assurances  or 


obligations,  shall  include  that  the 
applicant  or  recipient  will  comply  with 
all  applicable  Federal  statutes  relating  to 
nondiscrimination.  These  include  but 
are  not  limited  to:  Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  1681-1683.  1685- 
1688). 

(2)  The  designated  agency  official  will 
specify  the  extent  to  which  such 
assurances  will  be  required  of  the 
applicant's  or  recipient's  subgrantees, 
contractors,  subcontractors,  transferees, 
or  successors  in  interest. 

§  17.120    Transfers  of  property. 

If  a  recipient  sells  or  otherwise 
transfers  property  financed  in  whole  or 
in  part  with  Federal  financial  assistance 
to  a  transferee  that  operates  any 
education  program  or  activity,  and  the 
Federal  share  of  the  fair  market  value  of 
the  property  is  not  upon  such  sale  or 
transfer  properly  accounted  for  to  the 
Federal  Government,  both  the  transferor 
and  the  transferee  shall  be  deemed  to  be 
recipients,  subject  to  the  provisions  of 
§§17.205  through  17.235(a). 

§  1 7.1 25    Effect  of  other  requirements. 

(a)  Effect  of  other  Federal  provisions. 
The  obligations  imposed  by  these  Title 
IX  regulations  are  independent  of.  and 
do  not  alter,  obligations  not  to 
discriminate  on  the  basis  of  sex  imposed 
by  Executive  Order  11246,  3  CFR,  1964- 
1965  Comp.,  p.  339;  as  amended  by 
Executive  Order  11375,  3  CFR,  1966- 
1970  Comp.,  p.  684;  as  amended  by 
Executive  Order  11478.  3  CFR,  1966- 
1970  Comp.,  p.  803;  as  amended  by 
Executive  Order  12087,  3  CFR,  1978 
Comp.,  p.  230;  as  amended  by  Executive 
Order  12107,  3  CFR,  1978  Comp.,  p. 
264;  sections  704  and  855  of  the  Public 
Health  Service  Act  (42  U.S.C.  295m, 
298b-2);  Title  VII  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000e  et  seq.);  the 
Equal  Pay  Act  of  1963  (29  U.S.C.  206); 
and  any  other  Act  of  Congress  or 
Federal  regulation. 

(b)  Effect  of  State  or  local  law  or  other 
requirements.  The  obligation  to  comply 
with  these  Title  IX  regulations  is  not 
obviated  or  alleviated  by  any  State  or 
local  law  or  other  requirement  that 
would  render  any  applicant  or  student 
ineligible,  or  limit  the  eligibility  of  any 
applicant  or  student,  on  the  basis  of  sex, 
to  practice  any  occupation  or 
profession. 

(c)  Effect  of  rules  or  regulations  of 
private  organizations.  The  obligation  to 
comply  with  these  Title  DC  regulations 
is  not  obviated  or  alleviated  by  any  rule 
or  regulation  of  any  organization,  club, 
athletic  or  other  league,  or  association 
that  would  render  any  applicant  or 
student  ineligible  to  participate  or  limit 
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the  eligibility  or  participation  of  any 
applicant  or  student,  on  the  basis  of  sex, 
in  any  education  program  or  activity 
operated  by  a  recipient  and  that  receives 
Federal  financial  assistance. 

§  1 7.1 30    Effect  of  employment 
opportunitia*. 

The  obligation  to  comply  with  these 
Tide  K  regulations  is  not  obviated  or 
alleviated  because  employment 
opportimities  in  any  occupation  or 
profession  are  or  may  be  more  limited 
for  members  of  one  sex  than  for 
members  of  the  other  sex. 

§  1 7.1 35  Designation  of  responsible 
employee  and  adoption  of  grievance 
procedures. 

(a)  Designation  of  responsible 
employee.  Each  recipient  shall  designate 
at  least  one  employee  to  coordinate  its 
efforts  to  comply  with  and  carry  out  its 
responsibilities  under  these  Title  IX 
regulations,  including  any  investigation 
of  any  complaint  communicated  to  such 
recipient  alleging  its  noncompliance 
with  these  Tide  IX  regulations  or 
alleging  any  actions  that  would  be 
prohibited  by  these  Title  IX  regulations. 
The  recipient  shall  notify  all  its  students 
and  employees  of  the  name,  office 
address,  and  telephone  number  of  the 
employee  or  employees  appointed 
pursuant  to  this  paragraph. 

(b)  Complaint  procedure  of  recipient. 
A  recipient  shall  adopt  and  publish 
grievance  procedures  providing  for 
prompt  and  equitable  resolution  of 
student  and  employee  complaints 
alleging  any  action  that  would  be 
prohibited  by  these  Title  IX  regulations. 

§  1 7.1 40    Dissemination  of  policy. 

(a)  Notification  of  policy.  (1)  Each 
recipient  shall  implement  specific  and 
continuing  steps  to  notify  applicants  for 
admission  and  employment,  students 
and  parents  of  elementary  and 
secondary  school  students,  employees, 
soiut:es  of  referral  of  applicants  for 
admission  and  employment,  and  all 
unions  or  professional  organizations 
holding  collective  bargaining  or 
professional  agreements  with  the 
recipient,  that  it  does  not  discriminate 
on  the  basis  of  sex  in  the  educational 
programs  or  activities  that  it  operates. 
and  that  it  is  required  by  Tide  IX  and 
these  Tide  DC  regulations  not  to 
discriminate  in  such  a  manner.  Such 
notification  shall  contain  such 
information,  and  be  made  in  such 
manner,  as  the  designated  agency 
official  finds  necessary  to  apprise  such 
persons  of  the  protections  against 
discrimination  assured  them  by  Tide  DC 
and  these  Tide  IX  regulations,  but  shall 
state  at  least  that  die  requirement  not  to 
d^criminate  in  eicl,^caticin  prpgrams  or 


activities  extends  to  employment 
therein,  and  to  admission  thereto  uidess 
§§  17.300  through  17.310  do  not  apply 
to  the  recipient,  and  that  inquiries 
concerning  the  application  of  Tide  DC 
and  these  Tide  IX  regulations  to  such 
recipient  may  be  referred  to  the 
employee  designated  pursuant  to 
§  17.135,  or  to  the  designated  agency 
official. 

(2)  Each  recipient  shall  make  the 
initial  notification  required  by 
paragraph  (a)(1)  of  this  section  within 
90  days  of  March  6,  2003  or  of  the  date 
these  Tide  DC  regulations  first  apply  to 
such  recipient,  whichever  comes  later, 
which  notification  shall  include 
publication  in: 

(i)  Newspapers  and  magazines 
operated  by  such  recipient  or  by 
student,  alumnae,  or  alumni  groups  for 
or  in  connection  with  such  recipient; 
and 

(ii)  Memoranda  or  other  written 
communications  distributed  to  every 
student  and  employee  of  such  recipient. 

(b)  Publications.  (1)  Each  recipient 
shall  prominendy  include  a  statement  of 
the  policy  described  in  paragraph  (a)  of 
this  section  in  each  aimouncement, 
bulletin,  catalog,  or  application  form 
that  it  makes  available  to  any  person  of 
a  type,  described  in  paragraph  (a)  of  this 
section,  or  which  is  otherwise  used  in 
connection  with  the  recruitment  of 
students  or  employees. 

(2)  A  recipient  shall  not  use  or 
distribute  a  publication  of  the  type 
described  in  paragraph  (b)(1)  of  diis 
section  that  suggests,  by  text  or 
illustration,  that  such  recipient  treats 
applicants,  students,  or  employees 
differently  on  the  basis  of  sex  except  as 
such  treatment  is  permitted  by  these 
Tide  DC  regulations. 

(c)  Distribution.  Each  recipient  shall 
distribute  without  discrimination  on  the 
basis  of  sex  each  publication  described 
in  paragraph  (b)(1)  of  this  section,  and 
shall  apprise  each  of  its  admission  and 
employment  recruitment  representatives 
of  the  policy  of  nondiscrimination 
described  in  paragraph  (a)  of  this 
section,  and  shall  require  «uch 
repjesentatives  to  adhere  to  such  policy. 

Subpart  B— Coverage 
§17.200    Application. 

Except  as  provided  in  §§  17.205 
through  17.235(a),  these  Tide  DC 
regulations  apply  to  every  recipient  and 
to  each  education  program  or  activity 
operated  by  such  recipient  that  receives 
Federal  finanpial  assistance.  -,    (  » j. 


§  1 7.205    EducaMoral  institutions  and  ottwr 
entities  controlled  t>y  religious 
organizations. 

(a)  Exemption.  These  Tide  DC 
regulations  do  not  apply  to  any 
operation  of  an  educational  institution 
or  other  entity  that  is  controlled  by  a 
religious  organization  to  the  extent  that 
application  of  these  Tide  DC  regulations 
would  not  be  consistent  with  the 
religious  tenets  of  such  organization. 

(b)  Exemption  claims.  An  educational 
institution  or  other  entity  that  wishes  to 
claim  the  exemption  set  forth  in 
paragraph  (a)  of  this  section  shall  do  so 
by  submitting  in  writing  to  the 
designated  agency  official  a  statement 
by  the  highest-ranking  official  of  the 
institution,  identifying  the  provisions  of 
these  Tide  IX  regulations  that  conflict 
with  a  specific  tenet  of  the  religious 
organization. 

§  1 7.21 0    Military  and  merchant  marirte 
educational  institutions. 

These  Tide  IX  regulations  do  not 
apply  to  an  educational  institution 
whose  primary  purpose  is  the  training 
of  individuals  for  a  military  service  of 
the  United  States  or  for  the  merchant 
marine. 

§  1 7.21 5    Membership  practices  of  certain 
organizations.  • 

(a)  Social  fraternities  and  sororities. 
These  Title  DC  regulations  do  not  apply 
to  the  membership  practices  of  social 
fraternities  and  sororities  that  are 
exempt  from  taxation  under  section 
501(a)  of  the  Internal  Revenue  Code  of 
1954,  26  U.S.C.  501(a),  the  active 
membership  of  which  consists  primarily 
of  students  in  attendance  at  institutions 
of  higher  education. 

(b)  YMCA.  YWCA,  Girl  Scouts,  Boy 
Scouts,  and  Camp  Fire  Girls.  These  Tide 
DC  regulations  do  not  apply  to  the 
membership  practices  of  the  Young 
Men's  Christian  Association  (YMCA), 
the  Young  Women's  Christian 
Association  (YWCLA),  the  Girl  Scouts, 
the  Boy  Scouts,  and  Camp  Fire  Girls. 

(c)  Voluntary  youth  service 
organizations.  These  Title  IX  regulations 
do  not  apply  to  the  membership 
practices  of  a  voluntary  youth  service 
organization  that  is  exempt  from 
taxation  under  section  501(a)  of  the 
hitemal  Revenue  Code  of  1986  (26 
U.S.C.  501(a)),  and  the  membership  of 
which  has  been  traditionally  limited  to 
members  of  one  sex  and  principally  to 
persons  of  less  than  nineteen  years  of 
age. 

§17.220    Admissions. 

(a)  General.  Admissions  to 
educational  institutions  prior  to  June  24, 
1973,  are  not  covered  by  these  Tide  DC 
regulatioffis.  ;^ 
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(b)  Adtninistratively  separate  units. 
For  the  purposes  only  of  this  section, 
§§  17.225,  17.230,  and  17.300  through 
17.310,  each  administratively  separate 
unit  shall  be  deemed  to  be  an 
educational  institution. 

(c)  Application  of  §§17.300  through 
17.310.  Except  as  provided  in 
paragraphs  (d)  and  (e)  of  this  section, 
§§17.300  through  17.310  apply  to  each 
recipient.  A  recipient  to  which 
§§17.300  through  17.310  apply  shall 
not  discriminate  on  the  basis  of  sex  in 
admission  or  recruitment  in  violation  of 
§§17.300  through  17.310. 

(dl  Educational  institutions.  Except  as 
provided  in  paragraph  (e)  of  this  section 
as  to  recipients  that  are  educational 
institutions,  §§  17.300  through  17.310 
apply  only  to  institutions  of  vocational 
education,  professional  education, 
graduate  higher  education,  and  public 
institutions  of  undergraduate  higher 
education. 

(e)  Public  institutions  of 
undergraduate  higher  education. 
Sections  17.300  through  17.310  do  not 
apply  to  any  public  institution  of 
undergraduate  higher  education  that 
traditionally  and  continually  from  its 
establishment  has  had  a  policy  of 
admitting  students  of  only  one  sex. 

§  1 7.225    Educational  institutions  eligible 
to  submit  transition  plans. 

(a)  Application.  This  section  applies 
to  each  educational  institution  to  which 
§§  17.300  through  17.310  apply  that: 

(1)  Admitted  students  of  only  one  sex 
as  regular  students  as  of  June  23,  1972; 
or 

(2)  Admitted  .students  of  only  one  sex 
as  regular  students  as  of  Jime  23.  1965, 
but  thereafter  admitted,  as  regular 
students,  students  of  the  sex  not 
admitted  prior  to  June  23,  1965. 

(b)  Provision  for  transition  plans.  An 
educational  institution  to  which  this 
section  applies  shall  not  discriminate  on 
the  basis  of  sex  in  admission  or 
recruitment  in  violation  of  §§  17.300 
through  17.310. 

§  1 7.230    Transition  plans. 

(a)  Submission  of  plans.  An 
institution  to  which  §  17.225  applies 
and  that  is  composed  of  more  than  one 
administratively  separate  unit  may 
submit  either  a  single  transition  plan 
applicable  to  all  such  units,  or  a 
separate  transition  plan  applicable  to 
each  such  unit. 

(b)  Content  of  plans.  In  order  to  be 
approved  by  the  Secretary  of  Education, 
a  transition  plan  shall: 

(1)  State  the  name,  address,  and 
Federal  Interagency  Committee  on 
Education  Code  of  the  educational 
institution  submitting  such  plan,  the 


administratively  separate  imits  to  which 
the  plan  is  applicable,  and  the  name, 
address,  and  telephone  number  of  the 
person  to  whom  questions  concerning 
the  plan  may  be  addressed.  The  person 
who  submits  the  plan  shall  be  the  chief 
administrator  or  president  of  the 
institution,  or  another  individual  legally 
authorized  to  bind  the  institution  to  all 
actions  set  forth  in  the  plan. 

(2)  State  whether  the  educational 
institution  or  administratively  separate 
unit  admits  students  of  both  sexes  as 
regular  students  and,  if  so,  when  it 
began  to  do  so. 

(3)  Identify  and  describe  with  respect 
to  the  educational  institution  or 
administratively  separate  unit  any 
obstacles  to  admitting  students  without 
discrimination  on  the  basis  of  sex. 

(4)  Describe  in  detail  the  steps 
necessary  to  eliminate  as  soon  as 
practicable  each  obstacle  so  identified 
and  indicate  the  schedule  for  taking 
these  steps  and  the  individual  directly 
responsible  for  their  implementation. 

(5)  Include  estimates  of  the  niunber  of 
students,  by  sex,  expected  to  apply  for, 
be  admitted  to,  and  enter  each  class 
during  the  period  covered  by  the  plan. 

(c)  Nondiscrimination.  No  policy  or 
practice  of  a  recipient  to  which  §  17.225 
applies  shall  result  in  treatment  of 
applicants  to  or  students  of  such 
recipient  in  violation  of  §§  1 7.300 
through  17.310  unless  such  treatment  is 
necessitated.by  an  obstacle  identified  in 
paragraph  (b)(3]  of  this  section  and  a 
schedule  for  eliminating  that  obstacle 
has  been  provided  as  required  by 
paragraph  (b)(4)  of  this  section. 

(d)  Effects  of  past  exclusion.  To 
overcome  the  effects  of  past  exclusion  of 
students  on  the  basis  of  sex,  each 
educational  institution  to  which 

§  17.225  applies  shall  include  in  its 
transition  plan,  and  shall  implement, 
specific  steps  designed  to  encourage 
individuals  of  the  previously  excluded 
sex  to  apply  for  admission  to  such 
institution.  Such  steps  shall  include 
instituting  recruitment  programs  that 
emphasize  the  institution's  commitment 
to  enrolling  students  of  the  sex 
previously  excluded. 

§  1 7.235    Statutory  amendments. 

(a)  This  section,  which  applies  to  all 
provisions  of  these  Title  IX  regulations, 
addresses  statutory  amendments  to  Ti^e 
IX. 

(b)  These  Title  IX  regulations  shall  not 
apply  to  or  preclude: 

(1)  Any  program  or  activity  of  the 
American  Legion  imdertaken  in 
connection  with  the  organization  or 
operation  of  any  Boys  State  conference. 
Boys  Nation  conference.  Girls  State 
conference,  or  Girls  Nation  conference; 


(2)  Any  program  or  activity  of  a 
secondary  school  or  educational 
institution  specifically  for: 

(i)  The  promotion  of  any  Boys  State 
conference,  Boys  Nation  conference. 
Girls  State  conference,  or  Girls  Nation 
conference;  or 

(ii)  The  selection  of  students  to  attend 
any  such  conference; 

(3)  Father-son  or  mother-daughter 
activities  at  an  educational  institution  or 
in  an  education  program  or  activity,  but 
if  such  activities  are  provided  for 
students  of  one  sex,  opportunities  for 
reasonably  comparable  activities  shall 
be  provided  to  students  of  the  other  sex; 

(4)  Any  scholarship  or  other  financial 
assistance  awarded  by  an  institution  of 
higher  education  to  an  individual 
because  such  individual  has  received 
such  award  in  a  single-sex  pageant 
based  upon  a  combination  of  factors 
related  to  the  individual's  personal 
appearance,  poise,  and  talent.  The 
pageant,  however,  must  comply  with 
other  nondiscrimination  provisions  of 
Federal  law. 

(c)  For  piuposes  of  these  Title  DC 
regulations,  program  or  activity  or 
program  means: 

(1)  All  of  the  operations  of  any  entity 
described  in  paragraphs  (c)(l)(i)  through 
(iv)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 

(i)(A)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(B)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(ii)(A)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(B)  A  localeducational  agency  (as 
defined  in  20  U.S.C.  8801),  system  of 
vocational  education,  or  other  school 
system; 

(iii)(A)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship: 

(2)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(2)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(B)  The  entire  plant  or  other 
comparable,  geographically  separate  ' 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
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any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(iv)  Any  other  entity  that  is 
established  by  two  or  more  of  the 
entities  described  in  paragraphs  (c)(l)(i). 
(ii).  or  (iii)  of  this  section. 

(2)(i)  Program  or  activity  does  not 
include  any  operation  of  an  entity  that 
is  controlled  by  a  religious  organization 
if  the  application  of  20  U.S.C.  1681  to 
such  operation  would  not  be  consistent 
with  the  religious  tenets  of  such 
organization. 

(ii)  For  example,  all  of  the  operations 
of  a  college,  university,  or  other 
postsecondary  institution,  including  but 
not  limited  to  traditional  educational 
operations,  faculty  and  student  housing, 
campus  shuttle  bus  service,  campus 
restaurants,  the  bookstore,  and  other 
commercial  activities  are  part  of  a 
program  or  activity  subject  to  these  Title 
IX  regulations  if  the  college,  luiiversity, 
or  other  institution  receives  Federal 
financial  assistance. 

(d)(1)  Nothing  in  these  Title  IX 
regvdations  shall  be  construed  to  require 
or  prohibit  any  person,  or  public  or 
private  entity,  to  provide  or  pay  for  any 
benefit  or  service,  including  the  use  of 
facilities,  related  to  an  abortion.  Medical 
procedures,  benefits,  services,  and  the 
use  of  faciUties,  necessary  to  save  the 
life  of  a  pregnant  woman  or  to  address 
compUcations  related  to  an  abortion  are 
not  subject  to  this  section. 

(2)  Nothing  in  this  section  shall  be 
construed  to  permit  a  penalty  to  be 
imposed  on  any  person  or  individual 
because  such  person  or  individual  is 
seeking  or  has  received  any  benefit  or 
service  related  to  a  legal  abortion. 
Accordingly,  subject  to  paragraph  (d)(1) 
of  this  section,  no  person  shall  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  imder  any  academic, 
extraciuricular,  research,  occupational 
training,  employment,  or  other 
educational  program  or  activity 
operated  by  a  recipient  that  receives 
Federal  financial  assistance  because 
such  individual  has  sought  or  received, 
or  is  seeking,  a  legal  abortion,  or  any 
benefit  or  service  related  to  a  legal 
abortion. 

Subpart  C — Discrimination  on  the 
Basis  of  Sex  In  Admission  and 
Recruitment  Prohibited 

117.300    Admission. 

(a)  General.  No  person  shall,  on  the 
basis  of  sex,  be  denied  admission,  or  be 
subjected  to  discrimination  in 
adinission,  by  any  recipient  to  which 
§§  17.300  through  17.310  apply,  except 
as  provided  in  §§17.225  and  17.230. 


(b)  Specific  prohibitions.  (1)  In 
determining  whether  a  person  satisfies 
any  policy  or  criterion  for  admission,  or 
in  making  any  offer  of  admission,  a 
recipient  to  which  §§  17.300  through 
17.310  apply  shall  not: 

(i)  Give  preference  to  one  person  over 
another  on  the  basis  of  sex,  by  ranking 
applicants  separately  on  such  basis,  or 
otherwise; 

(ii)  Apply  niunerical  limitations  upon 
the  niunber  or  proportion  of  persons  of 
either  sex  who  may  be  admitted;  or 

(iii)  Otherwise  treat  one  individual 
differently  from  another  on  the  basis  of 
sex. 

(2)  A  recipient  shaU  not  administer  or 
operate  any  test  or  other  criterion  for 
admission  that  has  a  disproportionately 
adverse  effect  on  persons  on  the  basis  of 
sex  imless  the  use  of  such  test  or 
criterion  is  shown  to  predict  validly 
success  in  the  education  program  or 
activity  in  question  and  altemative  tests 
or  criteria  mat  do  not  have  such  a 
disproportionately  adverse  effect  are 
shown  to  be  unavailable. 

(c)  Prohibitions  relating  to  marital  or 
parental  status.  In  determining  whether 
a  person  satisfies  any  policy  or  criterion 
for  admission,  or  in  making  any  offer  of 
admission,  a  recipient  to  which 

§§  17.300  through  17.310  apply: 

(1)  Shall  not  apply  any  rule 
concerning  the  actual  or  potential 
parental,  family,  or  marital  status  of  a 
student  or  applicant  that  treats  persons 
differently  on  the  basis  of  sex; 

(2)  Shall  not  discriminate  against  or 
exclude  any  person  on  the  basis  of 
pregnancy,  childbirth,  termination  of 
pregnancy,  or  recovery  therefrom,  or 
establish  or  follow  any  rule  or  practice 
that  so  discriminates  or  excludes; 

(3)  Subject  to  §  17.235(d),  shall  treat 
disabilities  related  to  pregnancy, 
childbirth,  termination  of  pregnancy,  or 
recovery  therefrom  in  the  same  manner 
and  under  the  same  policies  as  any 
other  temporary  disability  or  physical 
condition;  and 

(4)  Shall  not  make  pre-admission 
inquiry  as  to  the  marital  status  of  an 
applicant  for  admission,  including 
whether  such  appUcant  is  "Miss"  or 
"Mrs."  A  recipient  may  make  pre- 
admission inquiry  as  to  the  sex  of  an 
applicant  for  adinission,  but  only  if  such 
inquiry  is  made  equally  of  such 
applicants  of  both  sexes  and  if  the 
results  of  such  inquiry  are  not  used  in 
connection  witl^  discrimination 
prohibited  by  these  Title  DC  regulations. 

f  17.305    Praferance  In  admisaion. 
A  recipient  to  which  §§  17.300 
through  17.310  apply  shall  not  give 
preference  to  applicants  for  admission, 
on  the  basis  of  attendance  at  any 


educational  institution  or  other  school 
or  entity  that  admits  as  students  only  or 
predominantly  members  of  one  sex,  if 
the  giving  of  such  preference  has  the 
effect  of  discriminating  on  the  basis  of  ■ 
sex  in  violation  of  §§  17.300  through 
17.310. 

§17.310    Recruitment 

(a)  Nondiscriminatory  recruitment.  A 
recipient  to  which  §§  17.300  through 
17.310  apply  shall  not  discriminate  on 
the  basis  of  sex  in  the  recruitment  and 
admission  of  students.  A  recipient  may 
be  required  to  undertake  additional 
recruitment  efforts  for  one  sex  as 
remedial  action  pursuant  to, §  17.110(a), 
and  may  choose  to  undertake  such 
efforts  as  affirmative  action  pursuant  to 
§  17.110(b). 

(b)  Recruitment  at  certain  institutions. 
A  recipient  to  which  §§  17.300  through 
17.310  apply  shall  not  recruit  primarily 
or  exclusively  at  educational 
institutions,  schools,  or  entities  that 
admit  as  students  only  or 
predominantly  members  of  one  sex,  if 
such  actions  have  the  effect  of 
discriminating  on  the  basis  of  sex  in 
violation  of  §§  17.300  through  17.310. 

Sut>part  D — Discrimination  on  the 
Basis  of  Sex  in  Education  Programs  or 
Acthrities  Prohibited 

§  1 7.400    Education  programs  or  activities. 

(a)  General.  Except  as  provided 
elsewhere  in  these  Title  IX  regidations, 
no  person  shall,  on  the  basis  of  sex,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  academic, ' 
extracurricular,  research,  occupational 
training,  or  other  education  program  or 
activity  operated  by  a  recipient  that 
receives  Federal  financial  assistance. 
Sections  17.400  through  17.455  do  not 
apply  to  actions  of  a  recipient  in 
connection  with  admission  of  its  / 
students  to  an  education  program  or            ^ 
activity  of  a  recipient  to  which 

§§  17.300  through  17.310  do  not  apply, 
or  an  entity,  not  a  recipient,  to  which 
§§  17.300  through  17.310  would  not 
apply  if  the  entity  were  a  recipient. 

(b)  Specific  prohibitions.  Except  as 
provided  in  §§17.400  through  17.455, 
in  providing  any  aid,  benefit,  or  service 
to  a  student,  a  recipient  shall  not,  on  the 
basis  of  sex: 

(1)  Treat  one  person  differently  bom 
another  in  determining  whether  such 
person  satisfies  any  requiHsment  or 
condition  for  the  provision  of  such  aid, 
benefit,  or  service; 

(2)  Provide  different  aid,  benefits,  or 
services  or  provide  aid,  benefits,  or 
services  in  a  different  manner; 
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(3)  Deny  any  person  any  such  aid, 
benefit,  or  service; 

(4)  Subject  any  person  to  separate  or 
different  rules  of  behavior,  sanctions,  or 
other  treatment; 

(5)  Apply  any  rule  concerning  the 
domicile  or  residence  of  a  student  or 
applicant,  including  eligibility  for  in- 
state fees  and  tuition; 

(6)  Aid  or  perpetuate  discrimination 
against  any  person  by  providing 
significant  assistance  to  any  agency, 
organization,  or  person  that 
discriminates  on  the  basis  of  sex  in 
providing  any  aid.  benefit,  or  service  to 
students  or  employees;  or 

(7)  Otherwise  limit  any  person  in  the 
enjoyment  of  any  right,  privilege, 
advemtage,  or  opportunity. 

(c)  Assistance  administered  by  a 
recipient  educational  institution  to 
study  at  a  foreign  institution.  A 
recipient  educational  institution  may 
administer  or  assist  in  the 
administration  of  scholarships, 
fellowships,  or  other  awards  established 
by  foreign  or  domestic  wills,  trusts,  or 
similar  legal  instruments,  or  by  acts  of 
foreign  governments  and  restricted  to 
members  of  one  sex,  that  are  designed 
to  provide  opportunities  to  study 
abroad,  and  that  are  awarded  to  students 
who  are  already  matriculating  at  or  who 
are  graduates  of  the  recipient 
institution;  Provided,  that  a  recipient 
educational  institution  that  administers 
or  assists  in  the  administration  of  such 
scholarships,  fellowships,  or  other 
awards  that  are  restricted  to  members  of 
one  sex  provides,  or  otherwise  makes 
available,  reasonable  opportunities  for 
similar  studies  for  members  of  the  other 
sex.  Such  opportunities  may  be  derived 
from  either  domestic  or  foreign  sources. 

(d)  Aids,  benefits  or  services  not 
provided  by  recipient.  (1)  This 
paragraph  (d)  applies  to  any  recipient 
that  requires  participation  by  any 
applicant,  student,  or  employee  in  any 
education  program  or  activity  not 
operated  wholly  by  such  recipient,  or 
that  facilitates,  permits,  or  considers 
such  participation  as  part  of  or 
equivalent  to  an  education  program  or 
activity  operated  by  such  recipient, 
including  participation  in  educational 
consortia  and  cooperative  employment 
and  student-teaching  assigiunents. 

(2)  Such  recipient: 

(i)  Shall  develop  and  implement  a 
procedure  designed  to  assure  itself  that 
the  operator  or  sponsor  of  such  other 
education  program  or  activity  takes  no 
action  affecting  any  applicant,  student, 
or  employee  of  such  recipient  that  these 
Title  IX  regulations  would  prohibit  such 
recipient  from  taking;  and 


(ii)  Shall  not  facilitate,  require, 
permit,  or  consider  such  participation  if 
such  action  occurs. 

§17.405    Housing. 

(a)  General.  A  recipient  shall  not,  on 
the  basis  of  sex,  apply  different  rules  or 
regulations,  impose  different  fees  or 
requirements,  or  offer  different  services 
or  benefits  related  to  housing,  except  as 
provided  in  this  section  (including 
housing  provided  only  to  married 
students). 

(b)  Housing  provided  by  recipient.  (1) 
A  recipient  may  provide  separate 
housing  on  the  basis  of  sex. 

(2)  Housing  provided  by  a  recipient  to 
students  of  one  sex,  when  compared  to 
that  provided  to  students  of  the  other 
sex,  shall  be  as  a  whole: 

(i)  Proportionate  in  quantity  to  the 
number  of  students  of  that,  sex  applying 
for  such  housing;  and  ^ 

(ii)  Comparable  in  quality  and  cost  to 
the  student. 

(c)  Other  housing.  (1)  A  recipient  shall 
not,  on  the  basis  of  sex,  administer 
different  policies  or  practices 
concerning  occupancy  by  its  students  of 
housing  other  than  that  provided  by 
such  recipient. 

(2)(i)  A  recipient  which,  through 
solicitation,  listing,  approval  of  housing, 
or  otherwise,  assists  any  agency, 
organization,  or  person  in  making 
housing  available  to  any  of  its  students, 
shall  take  such  reasonable  action  as  may 
be  necessary  to  assure  itself  that  such 
housing  as  is  provided  to  students  of 
one  sex,  when  compared  to  that 
provided  to  students  of  the  other  sex,  is 
as  a  whole: 

(A)  Proportionate  in  quantity;  and 

(B)  Comparable  in  quality  and  cost  to 
the  student. 

(ii)  A  recipient  may  render  such 
assistance  to  any  agency,  organization, 
or  person  that  provides  all  or  part  of 
such  housing  to  students  qf  only  one 
sex. 

§  1 7.41 0    Comparable  facilities. 

A  recipient  may  provide  separate 
toilet,  locker  room,  and  shower  facilities 
on  the  basis  of  sex,  but  such  facilities 
provided  for  students  of  one  sex  shall  be 
comparable  to  such  facilities  provided 
for  students  of  the  other  sex. 

§  1 7.41 5    Access  to  course  offerings. 

(a)  A  recipient  shall  not  provide  any 
course  or  otherwise  carry  out  any  of  its 
education  program  or  activity  separately 
on  the  basis  of  sex,  or  require  or  refuse 
participation  therein  by  any  of  its 
students  on  such  basis,  including 
health,  physical  education,  industrial, 
business,  vocational,  tdchnical,  home 
economics,  music,  and  adult  education 
courses. 


(b)(1)  With  respect  to  physical 
education  classes  and  activities  at  the 
elementary  school  level,  the  recipient 
shall  comply  fully  with  this  section  as 
expeditiously  as  possible,  but  in  no 
event  later  than  one  year  from  March  6, 
2003.  With  respect  to  physical 
education  classes  and  activities  at  the 
secondary  and  post-secondary  levels, 
the  recipient  shall  comply  fully  with 
this  section  as  expeditiously  as  possible 
but  in  no  event  later  thin  three  years 
from  March  6,  2003. 

(2)  This  section  does  not  prohibit 
grouping  of  students  in  physical 
education  classes  and  activities  by 
ability  as  assessed  by  objective 
standards  of  individual  performance 
developed  and  applied  without  regard 
to  sex. 

(3)  This  section  does  not  prohibit 
separation  of  students  by  sex  within 
physical  education  classes  or  activities 
during  participation  in  wrestling, 
boxing,  rugby,  ice  hockey,  football, 
basketball,  and  other  sports  the  purpose 
or  major  activity  of  which  involves 
bodily  contact. 

(4)  Where  use  of  a  single  standard  of 
measiu-ing  skill  or  progress  in  a  physical 
education  class  has  an  adverse  effect  on 
members  of  one  sex,  the  recipient  shall 
use  appropriate  standards  that  do  not 
have  such  effect. 

(5)  Portions  of  classes  in  elementary 
and  secondary  schools,  or  portions  of 
education  programs  or  activities,  that 
deal  exclusively  with  human  sexuality 
may  be  conducted  in  separate  sessions 
for  boys  and  girls. 

(6)  Recipients  may  make  requirements 
based  on  vocal  range  or  quality  that  may 
result  in  a  chorus  or  choruses  of  one  or 
predominantly  one  sex. 

§  1 7.420    Access  to  schools  operated  by 
LEAS. 

A  recipient  that  is  a  local  educational 
agency  shall  not,  on  the  basis  of  sex, 
exclude  any  person  from  admission  to: 

(a)  Any  institution  of  vocational 
education  operated  by  such  recipient;  or 

(h)  Any  oUier  school  or  educational 
unit  operated  by  such  recipient,  imless 
such  recipient  otherwise  makes 
available  to  such  person,  pursuant  to  the 
same  policies  and  criteria  of  admission, 
courses,  services,  and  facilities 
comparable  to  each  course,  service,  and 
facility  offered  in  or  through  such 
schools. 

§  1 7.425    Counseling  and  use  of  appraisal 
and  counseling  materials. 

(a)  Counseling.  A  recipient  shall  not 
discriminate  against  any  person  on  the 
basis  of  sex  in  the  counseling  or 
guidance  of  students  or  applicants  for 
admission. 


(b)  Use  of  appraisal  and  counseling 
materials.  A  recipient  that  uses  testing 
or  other  materials  for  appraising  or 
counseling  students  shall  not  use 
different  materials  for  students  on  the 
basis  of  their  sex  or  use  materials  that 
permit  or  require  different  treatment  of 
students  on  such  basis  imless  such 
different  materials  cover  the  same 
occupations  and  interest  areas  and  the 
use  of  such  different  materials  is  shown 
to  be  essential  to  eliminate  sex  hias. 
Recipients  shall  develop  and  use 
internal  procedures  for  ensuring  that 
such  materials  do  not  discriminate  on 
the  basis  of  sex.  Where  the  use  of  a 
counseling  test  or  other  instrument 
results  in  a  substantially 
disproportionate  niunber  of  members  of 
one  sex  in  any  particular  course  of  study 
or  classification,  the  recipient  shall  take 
such  action  as  is  necessary  to  assiue 
itself  that  such  disproportion  is  not  the 
result  of  discrimination  in  the 
instrument  or  its  application. 

(c)  Disproportion  in  classes.  Where  a 
recipient  finds  that  a  particular  class 
contains  a  substantially 
disproportionate  niunber  of  individuals 
of  one  sex,  the  recipient  shall  take  such 
action  as  is  necessary  to  assure  itself 
that  such  disproportion  is  not  the  result 
of  discrimination  on  the  basis  of  sex  in 
coimseling  or  appraisal  materials  or  by 
counselors. 

§  1 7.430    Financial  assistance. 

(a)  General.  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section,  in 
providing  financial  assistance  to  any  of 
its  students,  a  recipient  shall  not: 

(1)  On  the  basis  of  sex,  provide 
dih'erent  amounts  or  types  qf  such 
assistance,  limit  eligibility  for  such 
assistance  that  is  of  any  particular  type 
or  source,  apply  different  criteria,  or 
otherwise  discriminate; 

(2)  Through  solicitation,  listing, 
approval,  provision  of  facilities,  or  other 
services,  assist  any  foundation,  trust, 
agency,  organization,  or  person  that 
provides  assistance  to  any  of  such 
recipient's  students  in  a  manner  that 
discriminates  on  the  basis  of  sex;  or 

(3)  Apply  any  rule  or  assist  in 
application  of  any  rule  concerning 
eligibility  for  such  assistance  that  treats 
persons  of  one  sex  differently  from 
persons  of  the  other  sex  with  regard  to 
marital  or  parental  status. 

(b)  Financial  aid  established  by 
certain  legal  instruments.  (1)  A  recipient 
may  administer  or  assist  in  the 
administration  of  scholarships, 
fellowships,  or  other  forms  of  financial 
assistance  established  pursuant  to 
domestic  or  foreign  wills,  trusts, 
bequests,  or  similar  legal  instruments  or 
by  acts  of  a  foreign  government  that 


require  that  awards  be  made  to  members 
of  a  particular  sex  specified  therein; 
Provided,  that  the  overall  effect  of  the 
award  of  such  sex-restricted 
scholarships,  fellowships,  and  other 
forms  of  financial  assistance  does  not 
discriminate  on  the  basis  of  sex. 

(2)  To  ensure  nondiscriminatory 
awards  of  assistance  as  required  in 
paragraph  {b)(l)  of  this  section, 
recipients  shall  develop  and  use 
procedures  under  which: 

(i)  Students  are  selected  for  award  of 
financial  assistance  on  the  basis  of 
nondiscriminatory  criteria  and  not  on 
the  basis  of  availability  of  funds 
restricted  to  members  of  a  particular 

sex. 

(ii)  An  appropriate  sex-restricted 
scholarship,  fellowship,  or  other  form  of 
financial  assistance  is  allocated  to  each 
student  selected  under  paragraph 
(b)(2)(i)  of  this  section;  and 

(iii)  No  student  is  denied  the  award 
for  which  he  or  she  was  selected  imder 
paragraph  (b)(2)(i)  of  this  section 
because  of  the  absence  of  a  scholarship, 
fellowship,  or  other  form  of  financial 
assistance  designated  for  a  member  of 
that  student's  sex. 

(c)  Athletic  scholarships.  (1)  To  the 
extent  that  a  recipient  awards  athletic 
scholarships  or  grants-in-aid,  it  must 
provide  reasonable  opportunities  for 
such  awards  for  members  of  each  sex  in 
proportion  to  the  niunber  of  students  of 
each  sex  participating  in  interscholastic 
or  intercollegiate  athletics. 

(2)  A  recipient  may  provide  separate 
athletic  scholarships  or  grants-in-aid  for 
members  of  each  sex  as  part  of  separate 
athletic  teams  for  members  of  each  sex 
to  the  extent  consistent  with  this 
paragraph  (c)  and  §  17.450. 

§  1 7.435    Employment  assistance  to 
students. 

(a)  Assistance  by  recipient  in  making 
available  outside  employment.  A 
recipient  that  assists  any  agency, 
organization,  or  person  in  making 
employment  available  to  any  of  its 
students: 

(1)  Shall  assure  itself  that  such 
employment  is  made  available  without 
discrimination  on  the  basis  of  sex;  and 

(2)  Shall  not  render  such  services  to 
any  agency,  organization,  or  person  that 
discriminates  on  the  basis  of  sex  in  its 
employment  practices. 

(b)  Employment' of  students  by  . 
recipients.  A  recipient  that  employs  any 
of  its  students  shall  not  do  so  in  a 
manner  that  violates  §§  17.500  through 
17.550. 

§  1 7.440    Health  and  insurance  benefits 
and  services. 

Subject  to  §  17.235(d),  in  providing  a 
medical,  hospital,  accident,  or  life 


insurance  benefit,  service,  policy,  or 
plan  to  any  of  its  students,  a  recipient 
shall  not  discriminate  on  the  basis  of 
sex,  or  provide  such  benefit,  service, 
policy,  or  plan  in  a  manner  that  would 
violate  §§17.500  through  17.550  if  it 
were  provided  to  employees  of  the 
recipient.  This  section  shall  not  prohibit 
a  recipient  from  providing  any  benefit 
or  service  that  may  be  used  by  a 
different  proportion  of  students  of  one 
sex  them  of  the  other,  including  family 
planning  services.  However,  any 
recipient  that  provides  full  coverage 
health  service  shall  provide 
gynecological  care. 

§  1 7.445    Marital  or  parental  status. 

(a)  Status  generally.  A  recipient  shall 
not  apply  any  rule  concerning  a 
student's  actual  or  potential  parental, 
family,  or  marital  status  that  treats 
students  differentiy  on  the  basis  of  sex. 

(b)  Pregnancy  and  related  conditions. 
(1)  A  recipient  shall  not  discriminate 
against  any  student,  or  exclude  any 
student  from  its  education  program  or 
activity,  including  any  class  or 
extracurricular  activity,  on  the  basis  of 
such  student's  pregnancy,  childbirth, 
false  pregnancy,  termination  of 
pregnancy,  or  recovery  therefrom, 
unless  the  student  requests  voluntarily 
to  participate  in  a  separate  portion  of 
the  program  or  activity  of  the  recipient. 

(2)  A  recipient  may  require  such  a 
student  to  obtain  the  certification  of  a 
physician  that  the  student  is  physically 
and  emotionally  able  to  continue 
participation  as  long  as  such  a 
certification  is  required  of  all  students 
for  other  physical  or  emotional 
conditions  requiring  the  attention  of  a 
physician. 

(3)  A  recipient  that  operates  a  portion 
of  its  education  program  or  activity 
separately  for  pregnant  students, 
admittance  to  which  is  completely 
voluntary  on  the  part  of  the  student  as 
provided  in  paragraph  (b)(1)  of  this 
section,  shall  ensure  that  the  separate 
portion  is  comparable  to  that  offered  to 
non-pregnant  students. 

(4)  Subject  to  §  17.235(d).  a  recipient 
shall  treat  pregnancy,  childbirth,  false 
pregnancy,  termination  of  pregnancy 
and  recovery  therefrom  in  the  same 
manner  and  under  the  same  policies  as 
any  other  temporary  disability  with 
respect  to  any  medical  or  hospital 
benefit,  service,  plan,  or  policy  that 
such  recipient  administers,  operates, 
offers,  or  participates  in  with  respect  to 
students  admitted  to  the  recipient's 
educational  program  or  activity. 

(5)  In  the  case  of  a  recipient  that  does 
not  maintain  a  leave  policy  for  its 
students,  or  in  the  case  of  a  student  who 
does  not  otherwise  qualify  for  leave 
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under  such  a  policy,  a  recipient  shall 
treat  pregnancy,  childbirth,  false 
pregnancy,  termination  of  pregnancy, 
and  recovery  therefrom  as  a  justihcation 
for  a  leave  of  absence  for  as  long  a 
period  of  time  as  is  deemed  medically 
necessary  by  the  student's  physician,  at 
the  conclusion  of  which  the  student 
shall  be  reinstated  to  the  status  that  she 
held  when  the  leave  began. 

S  17.450    Athletic*. 

(a)  General.  No  person  shall,  on  the 
basis  of  sex,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  be  treated  differenUy  from  another 
person,  or  otherwise  be  discriminated 
against  in  any  interscholastic, 
intercollegiate,  club,  or  intramural 
athletics  offered  by  a  recipient,  and  no 
recipient  shall  provide  any  such 
athletics  separately  on  such  basis. 

(b)  Separate  teams.  Notwithstanding 
the  requirements  of  paragraph  (a)  of  this 
section,  a  recipient  may  operate  or 
sponsor  separate  teams  for  members  of 
each  sex  where  selection  for  such  teams 
is  based  upon  competitive  skill  or  the 
activity  involved  is  a  contact  sport. 
However,  where  a  recipient  operates  or 
sponsors  a  team  in  a  particular  sport  for 
members  of  one  sex  but  operates  or 
sponsors  no  such  team  for  members  of 
the  other  sex,  and  athletic  opportunities 
for  members  of  that  sex  have  previously 
been  limited,  members  of  the  excluded 
sex  must  be  allowed  to  try  out  for  the 
team  offered  unless  the  sport  involved 
is  a  contact  sport.  For  the  purposes  of 
these  Title  IX  regulations,  contact  sports 
include  boxing,  wrestling,  rugby,  ice 
hockey,  football,  basketball,  and  other 
sports  the  purpose  or  major  activity  of 
which  involves  bodily  contact. 

(c)  Equal  opportunity.  (1)  A  recipient 
that  operates  or  sponsors 
interscholastic,  intercollegiate,  club,  or 
intramural  athletics  shall  provide  equal 
athletic  opportunity  for  members  of 
both  sexes.  In  determining  whether 
equal  opportunities  are  available,  the 
designated  agency  official  will  consider, 
among  other  factors: 

(i)  Whether  the  selection  of  sports  and 
levels  of  competition  effectively 
accommodate  the  interests  and  abilities 
of  members  of  both  sexes; 

(ii)  The  provision  of  equipment  and 
supplies; 

(iii)  Scheduling  of  games  and  practice 
time; 

(iv)  Travel  and  per  diem  allowance; 

(v)  Opportunity  to  receive  coaching 
and  academic  tutoring; 

(vi)  Assignment  and  compensation  of 
coaches  and  tutors; 

(vii)  Provision  of  locker  rooms, 
practice,  and  competitive  facilities; 


(viii)  Provision  of  medical  and 
training  facilities  and  services; 

(ix)  Provision  of  housing  and  dining 
facilities  and  services;  and 

(x)  Publicity. 

(2)  For  piuposes  of  paragraph  (c)(1)  of 
this  section,  unequal  aggregate 
expenditures  for  members  of  each  sex  or 
unequal  expenditures  for  male  and 
female  teams  if  a  recipient  operates  or 
sponsors  separate  teams  will  not 
constitute  noncompliance  with  this 
section,  but  the  designated  agency 
official  may  consider  the  failure  to 
provide  necessary  funds  for  teams  for 
one  sex  in  assessing  equality  of 
opportunity  for  members  of  each  sex. 

(d)  Adjustment  period.  A  recipient 
that  operates  or  sponsors 
interscholastic,  intercollegiate,  club,  or 
intramtu^l  athletics  at  the  elementary 
school  level  shall  comply  fully  with  this 
section  as  expeditiously  as  possible  but 
in  no  event  later  than  one  year  from 
March  6,  2003.  A  recipient  that  operates 
or  sponsors  interscholastic, 
intercollegiate,  club,  or  intramural 
athletics  at  the  secondary  or 
postsecondary  school  level  shall  comply 
fully  with  this  section  as  expeditiously 
as  possible  but  in  no  event  later  than 
three  years  from  March  6,  2003. 

§17.455    Textliooks  and  curricular 
material. 

Nothing  in  these  Title  IX  regulations 
shall  be  interpreted  as  requiring  or 
prohibiting  or  abridging  in  any  way  the 
use  of  particular  textbooks  or  curricular 
materials. 

Subpart  E — Discrimination  on  the 
Basis  of  Sex  In  Employment  in 
Education  Programs  or  Activities 
Prot)ibtted 

S 1 7.500    Employmeift. 

(a)  General.  (1)  No  person  shall,  on 
the  basis  of  sex,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination  in 
employment,  or  recruitment, 
consideration,  or  selection  therefore, 
whether  full-time  or  part-time,  under 
any  education  program  or  activity 
operated  by  a  recipient  that  receives 
Federal  financial  assistance. 

(2)  A  recipient  shall  make  all 
employment  decisions  in  any  education 
program  or  activity  operated  by  such 
recipient  in  a  nondiscriminatory 
manner  and  shall  not  limit,  segregate,  or 
classify  applicants  or  employees  in  any 
way  that  could  adversely  affect  any 
applicant's  or  employee's  employment 
opportunities  or  status  because  of  sex. 

(3)  A  recipient  shall  not  enter  into  any 
contractual  or  other  relationship  which 
directly  or  indirectly  has  the  effect  of 


subjecting  employees  or  students  to 
discrimination  prohibited  by  §§  17.500 
through  17.550,  including  relationships 
with  employment  and  referral  agencies, 
with  labor  unions,  and  with 
organizations  providing  or 
administering  fringe  benefits  to 
employees  of  the  recipient. 

(4)  A  recipient  shall  not  grant 
preferences  to  applicants  for 
employment  on  the  basis  of  attendance 
at  any  educational  institution  or  entity 
that  admits  as  students  only  or 
predominantly  members  of  one  sex,  if 
the  giving  of  such  preferences  has  the 
effect  of  discriminating  on  the  basis  of 
sex  in  violation  Of  these  Title  IX 
regulations. 

(b)  Application.  Sections  17.500 
through  17.550  apply  to: 

(1)  Recruitment,  advertising,  and  the 
process  of  application  for  employment; 

(2)  Hiring,  upgrading,  promotion, 
consideration  for  and  award  of  tenure, 
demotion,  transfer,  layoff,  termination, 
application  of  nepotism  policies,  right 
of  retiun  from  layoff,  and  rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation,  and  changes  in 
compensation; 

(4)  Job  assignments,  classifications, 
and  structure,  including  position 
descriptions,  lines  of  progression,  and 
seniority  list^  ' 

(5)  The  terms  of  any  collective 
bargaining  agreement; 

(6)  Granting  and  return  from  leaves  of 
absence,  leave  for  pregnancy,  childbirth, 
false  pregnancy,  termination  of 
pregnancy,  leave  for  persons  of  either 
sex  to  care  for  children  or  dependents, 
or  any  other  leave; 

(7)  Fringe  benefits  available  by  virtue 
of  employment,  whether  or  not    . 
administered  by  the  recipient; 

(8)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and 
other  related  activities,  selection  for 
tuition  assistance,  selection  for 
sabbaticals  and  leaves  of  absence  to 
pursue  training; 

(9)  Employer-sponsored  activities, 
including  social  or  recreational 
programs;  and 

(10)  Any  other  term,  condition,  or 
privilege  of  employment. 

S  17.505    Employment  criteria. 

A  recipient  shall  not  administer  or 
operate  any  test  or  other  criterion  for 
any  employment  opportimity  that  has  a 
disproportionately  adverse  effect  on 
persons  on  the  basis  of  sex  imless: 

(a)  Use  of  such  test  or  other  criterion 
is  shown  to  predict  validly  successful 
performance  in  the  position  in  question: 
and 

(b)  Alternative  tests  or  criteria  for 
such  purpose,  which  do  not  have  such 
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disproportionately  adverse  effect,  are 
shown  to  be  unavailable. 

§17.510    Recruitment 

(a)  Nondiscriminatory  recruitment 
and  hiring.  A  recipient  shall  not 
discriminate  on  the  basis  of  sex  in  the 
recruitment  and  hiring  of  employees. 
Where  a  recipient  has  been  found  to  be 
presently  discriminating  on  the  basis  of 
sex  in  the  recnutment  or  hiring  of 
employees,  or  has  been  foimd  to  have  so 
discriminated  in  the  past,  the  recipient 
shall  recruit  members  of  the  sex  so 
discriminated  against  so  as  to  overcome 
the  effects  of  such  past  or  present 
discrimination. 

(b)  Recruitment  patterns.  A  recipient 
shall  not  recruit  primarily  or  exclusively 
at  entities  that  fiunish  as  applicants 
only  or  predominantly  members  of  one 
sex  if  such  actions  have  the  effect  of 
discriminating  on  the  basis  of  sex  in 
violation  of  §§17.500  through  17.550. 

§  1 7.51 5    Compensation. 

A  recipient  shall  not  make  or  enforce 
any  policy  or  practice  that,  on  the  basis 
of  sex: 

(a)  Makes  distinctions  in  rates  of  pay 
or  other  compensation; 

(b)  Results  in  the  payment  of  wages  to 
employees  of  one  sex  at  a  rate  less  than 
that  paid  to  employees  of  the  opposite 
sex  for  equal  work  on  jobs  the 
performance  of  which  requires  equal 
skill,  effort,  and  responsibility,  and  that 
are  performed  under  similar  working 
conditions. 

§  1 7.520    Job  classification  and  structure. 
A  recipient  shall  not: 

(a)  Classify  a  job  as  being  for  males  or 
for  females; 

(b)  Maintain  or  establish  separate 
lines  of  progression,  seniority  lists, 
career  ladders,  or  tenure  systems  based 
on  sex;  or 

(c)  Maintain  or  establish  separate 
lines  of  progression,  seniority  systems, 
career  ladders,  or  tenure  systems  for 
similar  jobs,  position  descriptions,  or 
job  requirements  that  classify  persons 
on  the  basis  of  sex,  unless  sex  is  a  bona 
fide  occupational  qualification  for  the 
positions  in  question  as  set  forth  in 
§17.550. 

§  1 7.525    Fringe  benefits. 

(a)  "Fringe  benefits"  defined.  For 
purposes  of  these  Title  IX  regulations, 
the  term  fringe  benefits  means  any 
medical,  hospital,  accident,  life 
insurance,  or  retirement  benefit,  service, 
policy  or  plan,  any  profit-sharing  or 
bonus  plan,  leave,  and  any  other  benefit 
or  service  of  employment  not  subject  to 
the  provisions  of  §  17.515. 

(b)  Prohibitions.  A  recipient  shall  not: 


(1)  Discriminate  on  the  basis  of  sex 
with  regard  to  making  fringe  benefits 
available  to  emplpyees  or  make  fringe 
benefits  available  to  spouses,  famihes, 
or  dependents  of  employees  differently 
upon  the  basis  of  the  employee's  sex; 

(2)  Administer,  operate,  offer,  or 
participate  in  a  fringe  benefit  plan  that 
does  not  provide  for  equal  periodic 
benefits  for  members  of  each  sex  and  for 
equal  contributions  to  the  plan  by  such 
recipient  for  members  of  each  sex;  or 

(3j  Administer,  operate,  offer,  or 
participate  in  a  pension  or  retirement 
plan  that  establishes  different  optional 
or  compulsory  retirement  ages  based  on 
sex  or  that  otherwise  discriminates  in 
benefits  on  the  basis  of  sex. 

§  17.530    Marital  or  parental  status. 

(a)  General.  A  recipient  shall  not 
apply  any  policy  or  take  any 
employment  action: 

(1)  Concerning  the  potential  marital, 
parental,  or  family  status  of  an 
employee  or  applicant  for  emplojmient 
that  treats  persons  differently  on  the 
basis  of  sex;  or 

(2)  Which  is  based  upon  whether  an 
employee  or  applicant  for  employment 
is  the  head  of  household  or  principal 
wage  earner  in  such  employee's  or 
applicant's  feunily  unit: 

(b)  Pregnancy.  A  recipient  shall  not 
discriminate  against  or  exclude  from 
employment  any  employee  or  applicant 
for  employment  on  the  basis  of 
pregnancy,  childbirth,  false  pregnancy, 
termination  of  pregnancy,  or  recovery 
therefrom. 

(c)  Pregnancy  as  a  temporary 
disability.  Subject  to  §  17.235(d),  a 
recipient  shall  treat  pregnancy, 
childbirth,  false  pregnancy,  termination 
of  pregnancy,  recovery  therefrom,  and 
any  temporary  disability  resulting 
therefrom  as  any  other  temporary 
disability  for  all  job-related  piuposes, 
including  commencement,  duration, 
and  extensions  of  leave,  payment  of 
disability  income,  accrual  of  seniority 
and  any  other  benefit  or  service,  and 
reinstatement,  and  under  any  fringe 
benefit  offered  to  employees  by  virtue  of 
employment. 

(d)  Pregnancy  leave.  In  the  case  of  a 
recipient  that  does  not  maintain  a  leave 
policy  for  its  employees,  or  in  the  case 
of  an  employee  with  insufficient  leave 
or  accrued  employment  time  to  qualify 
for  leave  under  such  a  policy,  a 
recipient  shall  treat  pregnancy,    ' 
childbirth,  false  pregnancy,  termination 
of  pregnancy,  and  recovery  therefrom  as 
a  justification  for  a  leave  of  absence 
without  pay  for  a  reasonable  period  of 
time,  at  the  conclusion  of  which  the 
employee  shall  be  reinstated  to  the 
status  that  she  held  when  the  leave 


began  or  to  a  comparable  position, 
without  decrease  in  rate  of 
compensation  or  loss  of  promotional 
opportunities,  or  any  other  right  or 
privilege  of  emplojmient. 

§17.535    Effect  of  state  or  locallaw  or 
other  requirements. 

(a)  Prohibitory  requirements.  The 
obUgation  to  comply  with  §§  17.500 
through  17.550  is  not  obviated  or 
alleviated  by  the  existence  of  any  State 
or  local  law  or  other  requirement  that 
imposes  prohibitions  or  limits  upon 
employment  of  members  of  one  sex  that 
are  not  imposed  upon  members  of  the 
other  sex. 

(b)  Benefits.  A  recipient  that  provides 
any  compensation,  service,  or  benefit  to 
members  of  one  sex  pursuant  to  a  State 
or*  local  law  or  other  requirement  shall 
provide  the  same  compensation,  service, 
or  benefit  to  members  of  the  other  sex. 

§17.540    Advertising. 

A  recipient  shall  not  in  any 
advertising  related  to  employment 
indicate  preference,  limitation, 
specification,  or  discrimination  based 
on  sex  unless  sex  is  a  bona  fide 
occupational  qualification  for  the 
particular  job  in  question. 

§17.545    Pre-employment  inquiries. 

(a)  Marital  status.  A  recipient  shall 
not  make  pre-employment  inquiry  as  to 
the  marital  status  of  an  applicant  for 
employment,  including  whether  such 
applicant  is  "Miss"  or  "Mrs." 

(b)  Sex.  A  recipient  may  make  pre- 
employment  inquiry  as  to  the  sex  of  an 
applicant  for  emplo>Tnent,  but  only  if 
such  inquiry  is  made  equally  of  such 
applicants  of  both  sexes  and  if  the 
results  of  such  inquiry  are  not  used  in 
cormection  with  discrimination 
prohibited  by  these  Title  IX  regulations. 

§  1 7.550    Sex  as  a  bona  fide  occupational 
qualification. 

A  recipient  may  take  action  otherwise 
prohibited  by  §§17.500  through  17.550 
provided  it  is  shown  that  sex  is  a  bona 
fide  occupational  qualification  for  that 
action,  such'^at  consideration  of  sex 
with  regard  to  such  action  is  essential  to 
successful  operation  of  the  employment 
function  concerned.  A  recipient  shall 
not  take  action  piusuant  to  this  section 
that  is  based  upon  alleged  comparative 
employment  characteristics  or 
stereotyped  characterizations  of  one  or 
the  other  sex,  or  upon  preference  based 
on  sex  of  the  recipient,  employees, 
students,  or  other  persons,  but  nothing 
contained  in  this  section  shall  prevent 
a  recipient  from  considering  an 
employee's  sex  in  relation  to 
emplojrment  in  a  locker  room  or  toilet 
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facility  used  only  by  members  of  one 
sex. 

Subpart  F — Procedures 

§  1 7.600    Notice  of  covered  programs. 

Within  60  days  of  March  6.  2003,  each 
component  of  the  Department  that 
awards  Federal  financial  assistance 
shall  publish  in  the  Federal  Register  a 
notice  of  the  programs  covered  by  these 
Title  IX  regulations.  Each  such 
component  shall  periodically  republish 
the  notice  of  covered  programs  to  reflect 
changes  in  covered  programs.  Copies  of 
this  notice  also  shall  be  made  available 
upon  request  to  the  Department's  ofhce 
that  enforces  Title  IX. 

§  1 7.605    Enforcement  procedures. 

The  investigative,  compliance,  and 
enforcement  procedural  provisions  of 
Title  VI  of  the  Civil  Rights  Act  of  1964 


(42  U.S.C.  2000d)  ("Title  VI")  are  hereby 
adopted  and  applied  to  these  Title  IX 
regulations.  These  procedures  may  be 
found  at  6  CFR  part  21. 

§  17.635    Forms  and  instructions; 
coordination. 

(a)  Forms  and  inetructions.  The 
designated  agency  ofHcial  shall  issue 
and  promptly  make  available  to 
interested  persons  forms  and  detailed 
instructions  and  procedures  for 
effectuating  these  Title  IX  regulations. 

(b)  Supervision  and  coordination.  The 
designated  agency  official  may  from 
time  to  time  assign  to  officials  of  the 
Department,  or  to  officials  of  other 
departments  or  agencies  of  the 
Government  with  the  consent  of  such 
departments  or  agencies, 
responsibilities  in  connection  with  the 
effectuation  of  the  purposes  of  Title  IX 
and  these  Title  IX  regulations  (other 


than  responsibility  for  review  as 
provided  in  §  17.625(e)),  including  the 
achievements  of  effective  coordination 
and  maximum  uniformity  within  the 
Department  and  within  the  Executive 
Branch  of  the  Government  in  the 
application  of  Title  IX  and  these  Title  IX 
regulations  to  similar  programs  and  in 
similar  situations.  Any  action  taken, 
determination  made,  or  requirement 
imposed  by  an  official  of  another 
department  or  agency  acting  pursuant  to 
an  assignment  of  responsibility  under 
this  section  shall  have  the  same  effect  as 
though  such  action  had  been  taken  by 
the  designated  official  of  this 
Department. 

Dated:  February  28,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 
(FR  Doc.  03-5143  Filed  3-5-03;  8:45  am) 

BILilNG  COOE  4410-10-P 


Thursday, 
March  6,  2003 
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Part  V 


Department  of 
Homeland  Security 


Office  of  the  Secretary 


6  CFR  Part  21 

Regulations  Regarding  Nondiscrimination 
on  the  Basis  of  Race,  Color,  or  National 
Origin  in  Programs  or  Activities 
Receiving  Federal  Financial  Assistance 
from  the  Department  of  Homeland 
Security;  toterim  Final  Rule 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 

6  CFR  Part  21 

RIN  Number  1601-AA03 

Regulations  Regarding 
Nondiscrimination  on  the  Basis  of 
Race,  Color,  or  National  Origin  in 
Prograifis  or  Activities  Receiving 
Federal  Financial  Assistance  From  the 
Department  of  Homeland  Security 

AGENCY:  Office  of  the  Secretary, 
Homeland  Security. 
ACTION:  Interim  final  rule. 

summary:  This  interim  final  rule 
effectuates  the  provisions  of  title  VI  of 
the  Civil  Rights  Act  of  1964  to  the  end 
that  no  person  in  the  United  States 
shall,  on  the  grounds  of  race,  color,  or 
national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  otherwise  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance  from  the  Department  of 
Homeland  Security. 
DATES:  These  interim  final  rules  are 
effective  March  6,  2003.  Written 
comments  may  be  submitted  to  the 
Department  of  Homeland  Security  on  or 
before  April  7.  2003. 
ADDRESSES:  Submit  written  comments 
(preferably  an  original  and  three  copies) 
to  Associate  General  Counsel  (General 
Law),  Department  of  Homeland 
Security,  Washington,  DC  20528. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Coyle,  (202)  282-8410,  not  a  toll 
free  call. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  25,  2002,  the  President 
signed  into  law  the  Homeland  Security 
Act  of  2002  (Pub.  L.  107-296),  which 
created  the  new  Department  of 
Homeland  Security  (DHS).  Piusuant  to 
the  provisions  of  the  Act,  the  new 
Department  came  into  existence  on 
January  24,  2003. 

In  order  to  establish  procedures  to 
facilitate  the  operations  of  the  new 
Department,  DHS  is  issuing  an  initial 
series  of  proposed  and  interim  final 
regulations. 

n.  The  Interim  Final  Rule 

This  interim  final  rule  effectuates  the 
provisions  of  title  VI  of  the  Civil  Rights 
Act  of  1964  to  the  end  that  no  person 
in  the  United  States  shall,  on  the 
grounds  of  race,  color,  or  national 
origin,  be  excluded  from  participation 


in,  be  denied  the  benefits  of,  or  be 
otherwise  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  from  the 
Department  of  Homeland  Security. 

ni.  Procedural  Requirements 

Because  the  DHS  came  into  existence 
on  January  24,  2003,  it  is  necessary  to 
promptly  establish  procedures  to 
facilitate  the  operations  of  the  new 
Department.  Furthermore,  this  interim 
final  rule  parallels  the  existing 
operational  regulations  of  other  cabinet- 
level  agencies  to  effectuate  the 
provisions  of  title  VI  of  the  Civil  Rights 
Act  of  1964.  Similar  regulations  were 
applicable  to  virtually  all  of  the 
components  being  transferred  to  DHS 
from  other  cabinet-level  agencies  and 
the  regulations  are  only  being 
technically  adapted  for  DHS,  imposing 
no  substantive  requirement  that  is 
different  from  the  existing  regulations  of 
these  cabinet-level  agencies. 
Accordingly,  the  Department  has 
determined  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest  pursuant 
to  5  U.S.C.  553nj)(B).  For  the  same 
reasons,  the  Department  has  determined 
that  this  interim  rule  should  be  issued 
without  a  delayed  effective  date 
pursuant  to  5  U.S.C.  553  (d)(3). 

It  has  been  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  do  not  apply. 

This  regulation  has  been  reviewed 
and  approved  by  the  Attorney  General 
pursuant  to  Executive  Order  12250  and 
reviewed  by  the  Equal  Employment 
Opportimity  Commission  pursuant  to 
Executive  Order  12067. 

List  of  Subjects  in  6  CFR  Part  21 

Civil  rights.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  above,  6  CFR 
chapter  I  is  amended  by  adding  part  21 
to  read  as  follows: 

PART  21— NONDISCRIMINATION  ON 
THB-BASIS  OF  RACE.  COLOR.  OR 
NATIONAL  ORIGIN  IN  PROGRAMS  OR 
ACTIVITIES  RECEIVING  FEDERAL 
HNANCIAL  ASSISTANCE  FROM  THE 
DEPARTMENT  OF  HOMELAND 
SECURITY 

Sec.      .  • 


21.1     Purpose. 

21.3  Application. 

21.4  Definitions.  • 

21.5  Discrimination  prohibited. 
21.7    Assurances  required. 
21.9    Compliance  information. 
21.11     Conduct  of  investigations. 

21.13    Procedure  for  effecting  compliance. 

21.15    Hearings. 

21.17    Decisions  and  notices. 

21.19    Judicial  review. 

21.21     Effect  on  other  regulations,  forms, 
and  instructions. 

Appendix  A  to  Part  21 — Activities  to  Which 
This  Part  Applies 

Appendix  B  to  Part  21 — Activities  to  Which 
This  Part  Applies  When  a  Primary 
Objective  of  the  Federal  Financial 
Assistance  Is  to  Provide  Employment 

Authority:  5  U.S.C.  310,  42  U.S.C.  2000d- 
2000d-7. 

§21.1     Purpose. 

The  purpose  of  this  part  is  to 
effectuate  the  provisions  of  title  VI  of 
the  Civil  Rights  Act  of  1964  (the  Act)  to 
the  end  that  no  person  in  the  United 
States  shall,  on  the  groimds  of  race, 
color,  or  national  origin,  be  excluded 
from  participation  in,  be  denied  the 
benefits  of,  or  be  otherwise  subjected  to 
discrimination  imder  any  program  or 
activity  receiving  Federal  financial 
assistance  from  the  Department  of 
Homeland  Security.  The  provisions 
established  by  this  part  shall  be  effective 
for  all  components  of  the  Department, 
including  all  Department  components 
that  are  transferred  to  the  Depeirtment, 
except  to  the  extent  that  a  Department 
component  already  has  existing  title  VI 
regulations. 

§21.3    Application. 

(a)  This  part  applies  to  any  program 
for  which  Federal  financial  assistance  is 
authorized  under  a  law  administered  by 
the  Department,  including  the  types  of 
Federal  financial  assistance  lifted  in 
appendix  A  to  this  part.  It  also  applies 
to  money  paid,  property  transferred,  or 
other  Federal  financial  assistance 
extended  after  the  effective  date  of  this 
part  pursuant  to  an  application 
approved  before  that  effective  date.  This 
part  does  not  apply  to: 

(1)  Any  Federal  financial  assistance 
by  way  of  insurance  or  guaranty 
contracts; 

(2)  Money  paid,  property  transferred, 
or  other  assistance  extended  before  the 
effective  date  of  this  part,  except  where 
such  assistance  was  subject  to  the  title 
VI  regulations  of  any  agency  whose 
responsibilities  are  now  exercised  by 
this  Department; 

,  (3)  Any  assistance  to  any  individual 
who  is  the  ultimate  beneficiary;  or 

(4)  Any  employment  practice,  under 
any  such  program,  of  any  employer, 
employment  agency,  or  labor 
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organization,  except  to  the  extent 
described  in  §  21.5(c).  The  fact  that  a 
type  of  Federal  financial  assistsuice  is 
not  listed  in  appendix  A  to  this  part 
shall  not  mean,  if  title  VI  of  the  Act  is 
otherwise  applicable,  that  a  program  is 
not  covered.  Other  types  of  Federal 
financial  assistance  under  statutes  now 
in  force  or  hereinafter  enacted  may  be 
added  to  appendix  A  to  this  part. 

(b)  In  any  program  receiving  Federal 
financial  assistance  in  the  form,  or  for 
the  acquisition,  of  real  property  or  an 
interest  in  real  property,  to  the  extent 
that  rights  to  space  on,  over,  or  under 
any  such  property  are  included  as  part 
of  the  program  receiving  that  assistance, 
the  nondiscrimination  requirement  of 
this  part  shall  extend  to  any  facility 
located  wholly  or  in  part  in  that  space. 

§21.4    Definitions. 

Unless  the  context  requfres  otherwise, 
as  used  in  this  part: 

(a)  Applicant  means  a  person  who 
submits  an  application,  request,  or  plan 
required  to  be  approved  by  the 
Secretary,  or  designee  thereof,  or  by  a 
primary  recipient,  as  a  condition  to 
eligibility  for  Federal  financial 
assistance,  and  application  means  such 
an  application,  request,  or  plan. 

(b)  Facility  includes  all  or  any  part  of 
structxu«s,  equipment,  or  other  real  or 
personal  property  or  interests  therein, 
and  the  provision  of  facilities  includes 
the  construction,  expansion,  renovation, 
remodeling,  alteration  or  acquisition  of 
facilities. 

(c)  Federal  financial  assistance 
includes: 

(1)  Grants  and  loans  of  Federal  funds; 
'  (2)  The  grant  or  donation  of  Federal 
property  and  interests  in  property; 

(3)  The  detail  of  Federal  personnel; 

(4)  The  sale  and  lease  of,  and  the 
permission  to  use  (on  other  than  a 
casual  or  transient  basis).  Federal 
property  or  any  interest  in  such 
property  without  consideration  or  at  a 
nominal  consideration,  or  at  a 
consideration  which  is  reduced  for  the 
purpose  of  assisting  the  recipient,  or  in 
recognition  of  the  puHic  interest  to  be 
served  by  such  sale  or  lease  to  the 
recipient;  and 

(5)  Any  Federal  agreement, 
arrangement,  or  other  contract  which 
has  as  one  of  its  piuposes  the  provision 
of  assistance. 

(d)  Primary  recipient  means  any 
recipient  that  is  authorized  or  required 
to  extend  Federal  financial  assistance  to 
another  recipient. 

(e)  Program  or  activity  and  program 
mean  all  of  the  operations  of  any  entity 
described  in  paragraphs  (e)(1)  through 
(4)  of  this  section,  any  part  of  which  is 
extended  Federal  financial  assistance: 


(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  20  U.S.C.  8801),  system  of 
vocational  education,  or  other  school 
system; 

(3){i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (e)(1), 
(2),  or  (3)  of  this  section. 

(f)  Recipient  may  mean  any  State, 
territory,  possession,  the  District  of 
Columbia,  or  the  Commonwealth  of 
Puerto  Rico,  or  any  political  subdivision 
thereof,  or  instrumentality  thereof,  any 
public  or  private  agency,  institution,  or 
organization,  or  other  entity,  or  any 
individual,  in  any  State,  territory, 
possession,  the  District  of  Columbia,  or 
the  Commonwealth  of  Puerto  Rico,  to 
whom  Federal  financial  assistance  is 
extended,  directly  or  through  another 
recipient,  including  any  successor, 
assignee,  or  transferee  diereof,  but  such 
term  does  not  include  any  ultimate 
beneficiary. 

(g)  Secretary  means  the  Secretary  of 
the  Department  of  Homeland  Seciuity 
or,  except  in  §  21.17(e),  any  delegatee  of 
the  Secretary. 

§21.5    Discrimination  prohibited. 

(a)  General.  No  person  in  the  United 
States  shall,  on  the  grounds  of  race, 
color,  or  national  origin  be  excluded 
from  participation  in,  be  denied  the 
benefits  of,  or  be  otherwise  subjected  to 


discrimination  under,  any  program  to 
which  this  part  applies. 

(b)  Specific  discriminatory  actions 
prohibited.  (1)  A  recipient  to  which  this 
part  applies  may  not,  directly  or  through 
contractual  or  other  arrangements,  on 
the  grounds  of  race,  color,  or  national 
origin: 

(i)  Deny  a  person  any  service, 
financial  aid,  or  other  benefit  provided 
imder  the  program; 

(ii)  Provide  any  service,  financial  aid, 
or  otiier  benefit  to  a  person  which  is 
different,  or  is  provided  in  a  different 
manner,  from  that  provided  to  others 
under  the  program; 

(iii)  Subject  a  person  to' segregation  or 
separate  treatment  in  any  matter  related 
to  his  receipt  of  any  service,  financial 
aid,  or  other  benefit  under  the  program; 

(iv)  Restrict  a  person  in  any  way  in 
the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving 
any  service,  financial  aid,  or  other 
benefit  under  the  program; 

(v)  Treat  a  person  differently  from 
others  in  determining  whether  he 
satisfies  any  admission,  enrollment, 
quota,  ehgibility,  membership,  or  other 
requirement  or  condition  which  persons 
must  meet  in  order  to  be  provided  any 
service,  financisQ  aid,  or  other  benefit 
provided  under  the  program: 

(vi)  Deny  a  person  an  opportimity  to 
participate  in  the  program  through  the 
provision  of  services  or  othenAise  or 
afford  him  an  opportunity  to  do  so 
which  is  different  from  that  afforded 
others  under  the  program;  or 

(vii)  Deny  a  person  the  opportunity  to 
participate  as  a  member  of  a  planning, 
advisory,  or  similar  body  which  is  an 
integral  part  of  the  program. 

(2)  A  recipient,  in  determining  the 
types  of  services,  financial  aid,  or  other 
benefits,  or  facilities  which  will  be 
provided  imder  any  such  program,  or 
the  class  of  person  to  whom,  or  the 
situations  in  which,  such  services, 
financial  aid,  other  benefits,  or  facilities 
will  be  provided  under  any  such 
program,  or  the  class  of  persons  to  be 
afforded  an  opportunity  to  participate  in 
any  such  program;  may  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  which  have  the  effect 
of  subjecting  persons  to  discrimination 
because  of  titieir  race,  color,  or  national 
origin  or  have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  with 
respect  to  individuals  of  a  particulw— 
race,  color,  or  national  origin. 

(3)  In  determining  the  site  or  location     • 
of  facihties,  a  recipient  or  applicant  may 
not  make  selections  with  the  piupose  or 
effect  of  excluding  persons  from, 
denjring  them  the  benefits  of,  or 
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subjecting  them  to  discrimination  luider 
any  program  to  which  this  regulation 
applies,  on  the  grounds  of  race,  color,  or 
natioucd  origin;  or  with  the  purpose  or 
effect  of  defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  the  Act  or  this  part. 

(4)  As  used  in  this  section  the 
services,  Hnancial  aid,  or  other  benefits 
provided  under  a  program  receiving 
Federal  hnancial  assistance  include  any 
service,  financial  aid,  or  other  benefit 
provided  in  or  through  a  facility 
provided  with  the  aid  of  Federal 
financial  assistance. 

(5)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this 
paragraph  does  not  limit  the  generality 
of  the  prohibition  in  paragraph  (a)  of 
this  section. 

(6)  This  part  does  not  prohibit  the 
consideration  of  race,  color,  or  national 
origin  if  the  purpose  and  effect  are  to 
remove  or  overcome  the  consequences 
of  practices  or  impediments  which  have 
restricted  the  availability  of,  or 
participation  in,  the  program  or  activity 
receiving  Federal  financial  assistance, 
on  the  grounds  of  race,  color,  or  national 
origin.  Where  prior  discriminatory 
practice  or  usage  tends,  on  the  grounds 
of  race,  color,  or  national  origin  to 
exclude  individuals  hom  participation 
in,  to  deny  them  the  benefits  of,  or  to 
subject  them  to  discrimination  under 
any  program  or  activity  to  which  this 
part  applies,  the  applicant  or  recipient 
must  take  affirmative  action  to  remove 
or  overcome  the  effects  of  the  prior 
discriminatory  practice  or  usage.  Even 
in  the  absence  of  prior  discriminatory 
practice  or  usage,  a  recipient  in 
administering  a  program  or  activity  to 
which  this  part  applies,  may  take 
affirmative  action  to  assure  that  no 
person  is  excluded  from  participation  in 
or  denied  the  benefits  of  the  program  or 
activity  on  the  grounds  of  race,  color,  or 
national  origin. 

(c)  Employment  practices:  (1)  Where  a 
primarj'  objective  of  the  Federal 
financial  assistance  to  a  program  to 
which  this  part  applies  is  to  provide 
employment,  a  recipient  subject  to  this 
part  shall  not,  directly  or  through 
contractual  or  other  arrangements, 
subject  a  person  to  discrimination  on 
the  ground  of  race,  color,  or  national 
origin  in  its  employment  practices 
under  such  program  (including 
recruitment  or  recruitment  advertising, 
hiring,  firing,  upgrading,  promotion, 
demotion,  transfer,  layoff,  termination, 
rates  of  pay  or  other  forms  of 
compensation  or  benefits,  selection  for 
training  or  apprenticeship,  and  use  of 
facilities).  Such  recipient  shall  take  . 
affirmative  action  to  insure  that 
applicants  are  employed,  and 


employees  are  treated  during 
employment,  without  regard  to  their 
race,  color,  or  national  origin.  The 
requirements  applicable  to  construction 
employment  under  any  such  program 
shall  be  those  specified  in  or  pursuant 
to  Part  III,  of  Executive  Order  11246  or 
any  Executive  order  which  supersedes 
it. 

(2)  Federal  financial  assistance  to 
programs  under  laws  funded  or 
administered  by  the  Department  which 
have  as  a  primary  objective  the 
providing  of  employment  include  those 
set  forth  in  appendix  B  to  this  part. 

(3)  Where  a  primary  objective  of  the 
Federal  financial  assistance  is  not  to 
provide  employment,  but 
discrimination  on  the  grounds  of  race, 
color,  or  national  origin  in  the 
employment  practices  of  the  recipient  or 
other  persons  subject  to  the  regulation 
tends,  on  the  grounds  of  race,  color,  or 
national  origin,  to  exclude  individuals 
from  participation  in,  deny  them  the 
benefits  of,  or  subject  them  to 
discrimination  under  any  program  to 
which  this  regulation  applies,  the 
provisions  of  paragraph  (c)(1)  of  this 
section  shall  apply  to  the  employment 
practices  of  the  recipient  or  other 
persons  subject  to  the  regulation,  to  the 
extent  necessary  to  assure  equality  of 
opportunity  to,  and  nondiscriminatory 
treatment  of,  beneficiaries. 

(d)  Facility  location  or  site.  A 
recipient  may  not  make  a  selection  of  a 
site  or  location  of  a  facility  if  the 
purpose  of  that  selection,  or  its  effect 
when  made,  is  to  exclude  individuals 
from  participation  in,  to  deny  them  the 
benefits  of,  or  to  subject  them  to 
discrimination  under  any  program  or 
activity  to  which  this  rule  appUes,  on 
the  grounds  of  race,  color,  or  national 
origin;  or  if  the  piu-pose  is  to,  or  its 
effect  when  made  will  substantially 
impair  the  accomplishment  of  the 
objectives  of  this  part. 

§21.7    Assurances  required. 

(a)  General.  (1)  Every  application  for 
Federal  finsmcial  assistance  to  which 
this  part  applies,  except  an  application 
to  which  paragraph  (b)  of  this  section 
applies,  and  every  application  for 
Federal  financial  assistance  to  provide  a 
facility  shall,  as  a  condition  to  its 
approval  and  the  extension  of  any 
Federal  financial  assistance  pursuant  to 
the  application,  contain  or  be 
accompanied  by,  an  assurance  that  the 
program  will  be  conducted  or  the 
facility  operated  in  compliance  with  all 
requirements  imposed  by  or  pursuant  to 
this  part.  Every  award  of  Federal 
financial  assistance  shall  require  the 
submission  of  such  an  assurance.  In  the 
case  where  the  Federal  financial 


assistance  is  to  provide  or  is  in  the  form 
of  personal  property,  or  real  property  or 
interest  therein  or  structures  thereon, 
the  assurance  shall  obligate  the 
recipient,  or,  in  the  case  of  a  subsequent 
transfer,  the  transferee,  for  the  period 
during  which  the  property  is  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits,  or  for  as 
long  as  the  recipient  retains  ownership 
or  possession  of  the  property,  whichever 
is  longer.  In  all  other  cases  the 
assurance  shall  obligate  the  recipient  for 
the  period  diuing  which  Federal 
financial  assistance  is  extended  to  the 
program.  The  Secretary  shall  specify  the 
form  of  the  foregoing  assiu-ances,  and 
the  extent  to  which  like  assurances  will 
be  required  of  subgrantees,  contractors 
and  subcontractors,  transferees, 
successors  in  interest,  and  other 
participants.  Any  such  assvurance  shall 
include  provisions  which  give  the 
United  States  a  right  to  seek  its  judicial 
enforcement. 

(2)  In  the  case  where  Federal  financial 
assistance  is  provided  in  the  form  of  a 
transfer  of  real  property,  structures,  or 
improvements  thereon,  or  interest 
therein,  from  the  Federal  Government, 
the  instrument  effecting  or  recording  the 
transfer  shall  contain  a  covenant 
running  with  the  land  assuring 
nondiscrimination  for  the  period  during 
which  the  real  property  is  used  for  a 
purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits.  Where  no 
transfer  of  property  or  interest  therein 
from  the  Federal  Govermnent  is 
involved,  but  property  is  acquired  or 
improved  with  Federal  financial 
assistance,  the  recipient  shall  agree  to 
include  such  covenant  in  any 
subsequent  transfer  of  such  property. 
When  the  property  is  obtained  from  the 
Federal  Government,  such  covenant 
may  also  include  a  condition  coupled 
with  a  right  to  be  reserved  by  the 
Department  to  revert  title  to  the 
property  in  the  event  of  a  breach  of  the 
covenant  where,  in  the  discretion  of  the 
Secretary,  such  a  condition  and  right  of 
reverter  is  appropriate  to  the  statute 
under  which  the  real  property  is 
obtained  and  to  the  natiu^  of  the  grant 
and  the  grantee.  In  such  event  if  a 
transferee  of  real  property  proposes  to 
mortgage  or  otherwise  encumber  the 
real  property  as  security  for  financing 
construction  of  new,  or  improvement  of 
existing,  facilities  on  such  property  for 
the  purposes  for  which  the  property  was 
transferred,  the  Secretary  may  agree, 
upon  request  of  the  transferee  and  if 
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necessary  to  accomplish  such  financing, 
and  upon  such  conditions  as  he  deems 
appropriate,  to  subordinate  such  right  of 
reversion  to  the  lien  of  such  mortgage  or 
other  encumbrance. 

(b)  Continuing  Federal  financial 
assistance.  Every  application  by  a  State 
or  a  State  agency  for  continuing  Federal 
financial  assistance  to  which  this  part 
applies  (including  the  types  of  Federal 
financial  assistance  listed  in  appendix  A 
to  this  part)  shall  as  a  condition  to  its 
approval  and  the  extension  of  any 
Federal  financial  assistance  piusuant  to 
the  application: 

(1)  Contain  or  be  accompanied  by  a 
statement  that  the  program  is  (or,  in  the 
case  of  a  new  program,  will  be) 
conducted  in  compliance  with  all 
requirements  imposed  by  or  piusuant  to 
this  part;  and 

(2)  Provide  or  be  accompanied  by 
provision  for  such  methods  of 
administration  for  the  program  as  are 
found  by  the  Secretary  to  give 
reasonable  guarantee  that  the  applicant 
and  all  recipients  of  Federal  financial 
assistance  under  such  program  will 
comply  with  all  requirements  imposed 
by  or  pursuant  to  this  part. 

(c)  Assurance  from  institutions.  (1)  In 
the  case  of  any  application  for  Federal 
financial  assistance  to  an  institution  of 
higher  education  (including  assistance 
for  construction,  for  researdi,  for  special 
training  projects,  for  student  loans  or  for 
any  other  purpose),  the  assurance 
required  by  this  section  shall  extend  to 
admission  practices  and  to  all  other 
practices  relating  to  the  treatment  of 
students. 

(2)  The  assurance  required  with 
respect  to  an  institution  of  higher 
■  education,  hospital,  or  any  other 
institution,  insofar  as  the  assurance 
relates  to  the  institution's  practices  with 
respect  to  admission  or  other  treatment 
of  individuals  as  students,  patients,  or 
clients  of  the  institution  or  to  the 
opportunity  to  participate  in  the 
provision  of  services  or  other  benefits  to 
such  individuals,  shall  be  applicable  to 
the  entire  institution. 

§  21 .9    Compliance  Information. 

(a)  Cooperation  and  assistance.  The 
Secretary  shall  to  the  fullest  extent 
practicable  seek  the  cooperation  of 
recipients  in  obtaining  con^Iiance  with 
this  part  and  shall  provide  assistance 
and  guidance  to  recipients  to  help  them 
comply  voluntarily  with  this  part. 

(b)  Comp7ia/ice  reports.  Each  recipient 
shall  keep  such  records  and  submit  to 
the  Secretary  timely,  complete,  and 
acciuate  compliance  reports  at  such 
times,  and  in  such  form  and  containing 
such  information,  as  the  Secretary  may 
determine  to  be  necessary  to  enable  him 


to  ascertain  whether  the  recipient  has 
complied  or  is  complying  v»rith  this  part. 
In  the  case  in  which  a  primary  recipient 
extends  Federal  financial  assistance  to 
any  pther  recipient,  such  other  recipient 
shall  also  submit  such  compUance 
reports  to  the  primary  recipient  as  may 
be  necessary  to  enable  the  primary 
recipient  to  carry  out  its  obligations 
under  this  part.  In  general,  recipients 
should  have  available  for  the  Secretary 
racial  and  ethnic  data  showing  the 
extent  to  which  members  of  minority 
groups  are  beneficiaries  of  programs 
receiving  Federal  financial  assistance. 

(c)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by 
the  Secretary  during  normal  business 
hours  to  such  of  its  books,  records, 
accounts,  and  other  sources  of 
information,  and  its  facilities  as  may  be 
pertinent  to  ascertain  compliance  with 
this  part.  Where  any  information 
required  of  a  recipient  is  in  the 
exclusive  possession  of  any  other 
agency,  institution,  or  person  and  this 
agency,  institution,  or  person  fails  or 
refuses  to  furnish  this  information,  the 
recipient  shall  so  certify  in  its  report 
and  shall  set  forth  what  efforts  it  has 
made  to  obtain  the  information. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such 
information  regarding  the  provisions  of 
this  part  and  its  applicability  to  the 
program  for  which  the  recipient  receives 
Federal  financial  assistance,  and  make 
such  information  available  to  them  in 
such  manner,  as  the  Secretary  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination 
assiued  them  by  the  Act  and  this  part. 

§  21 .11    Conduct  of  investigations. 

(a)  Periodic  compliance  reviews.  The 
Secretary  shall  from  time  to  time  review 
the  practices  of  recipients  to  determine 
■whether  they  are  complying  with  this 
part. 

(b)  Complaints.  Any  person  who 
beUeves  that  he  or  she,  or  any  specific 
class  of  persons,  has  been  subjected  to 
discrimination  prohibited  by  this  part 
may  by  himself  or  herself,  or  by  a 
representative,  file  with  the  Secretary  a 
written  complaint.  A  complaint  must  be 
filed  not  later  than  180  days  after  the 
date  of  the  alleged  discrimination, 
unless  the  time  for  filing  is  extended  by 

the  Secretary. 

(c)  Investigations.  The  Secretary  will 
make  a  prompt  investigation  whenever 
a  compliance  review,  report,  complaint, 
or  any  other  information  indicates  a 
possible  failure  to  comply  with  this 
part.  The  investigation  will  include, 
where  appropriate,  a  review  of  the 


pertinent  practices  and  policies  of  the 
recipient,  the  circumstances  under 
which  the  possible  noncompliance  with 
this  part  occurred,  and  other  factors 
relevant  to  a  determination  as  to 
whether  the  recipient  has  failed  to 
comply  with  this  part. 

[d]  Resolution  of  matters.  (1)  If  an 
investigation  pursuant  to  paragraph  (c) 
of  this  section  indicates  a  failure  to 
comply  with  this  part,  the  Secretary  will.  - 
so  inform  the  recipient  and  the  matter 
will  be  resolved  by  informal  means 
whenever  possible.  If  it  has  been 
determined  that  the  matter  cannot  be 
resolved  by  informal  means,  action  will 
be  taken  as  provided  for  in  §  21.13. 

(2)  If  an  investigation  does  not    . 
warrant  action  pursuant  to  paragraph 
(d)(1)  of  this  section  the  Secretary  will 
so  inform  the  recipient  and  the 
complainant,  if  any,  in  writing. 

(e)  Intimidatory  or  retaliatory-acts 
prohibited.  No  recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or 
discriminate  against  any  individual  for 
the  purpose  of  interfering  with  any  right 
or  privilege  secured  by  section  601  of 
the  Act  or  this  part,  or  because  he  has 
made  a  complaint,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
imder  this  part.  The  identity  of 
complainants  shall  be  kept  confidential 
except  to  tiie  extent  necessary  to  carry 
out  the  purposes  of  this  part,  including 
the  conduct  of  any  investigation, 
hearing,  or  judicial  proceeding  arising 
thereunder. 

§21.13    Procedure  for  effecting 
compliance. 

.  (a)  General.  If  there  appears  to  be  a 
failure  or  threatened  failure  to  comply 
with  this  part,  and  if  the  noncompliance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means, 
compliance  with  this  part  may  be 
effected  by  the  suspension  or 
termination  of  or  refusal  to  grant  or  to 
continue  Federal  financial  assistance  or 
by  any  other  means  authorized  by  law. 
Such  other  means  may  include,  but  are 
not  limited  to: 

(1)  A  referral  to  the  Department  of 
Justice  with  a  recommendation  that 
appropriate  proceedings  be  brought  to 
enforce  any  rights  of  the  United  States 
under  any  law  of  the  United  States 
(including  other  titles  of  the  Act),  or  any 
assiuance  or  other  contractual 
undertaking;  and 

(2)  any  applicable  proceeding  under 

State  or  local  law. 
(h)  Noncompliance  with  §-21. 7.  If  an 

applicant  fails  or  refuses  to  furnish  an 
assurance  required  imder  §  21.7  or 
otherwise  fails  or  refuses  to  comply 
with  a  requirement  imposed  by  or 
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pursuant  to  that  section,  Federal 
financial  assistance  may  be  rehised  in 
accordance  with  the  procedures  of 
paragraph  (c)  of  this  section.  The 
Department  shall  not  be  required  to 
provide  assistance  in  such  a  case  during 
the  pendency  of  the  administrative 
proceedings  under  such  paragraph. 
However,  subject  to  §  21.21,  the 
Department  shall  continue  assistance 
during  the  pendency  of  such 
proceedings  where  such  assistance  is 
due  and  payable  pursuant  to  an 
application  approved  prior  to  the 
effective  date  of  this  part. 

(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial 
assistance.  (1)  No  order  suspending, 
terminating,  or  refusing  to  grant  or 
Continue  Federal  financial  assistance 
shall  become  effective  until: 

(i)  The  Secretary  has  advised  the 
applicant  or  recipient  of  his  failure  to 
comply  and  has  determined  that 
compliance  cannot  be  secured  by 
voluntary  means; 

(ii)  There  has  been  an  express  finding 
on  the  record,  after  opportunity  for 
hearing,  of  a  failure  by  the  applicant  or 
recipient  to  comply  with  a  requirement 
imposed  by  or  pursuant  to  this  part; 

(iii)  The  action  has  been  approved  by 
the  Secretary  pursuant  to  §  21.17(e);  and 

(iv)  The  expiration  of  30  days  after  the 
Secretary  has  filed  with  the  committee 
of  the  House  and  the  committee  of  the 
Senate  having  legislative  jurisdiction 
over  the  program  involved,  a  full 
written  report  of  the  circumstances  and 
the  grounds  for  such  action. 

(2)  Any  action  to  suspend  or 
terminate  or  to  refuse  to  grant  or  to 
continue  Federal  financial  assistance 
shall  be  limited  to  the  particular 
political  entity,  or  part  thereof,  or  other 
applicant  or  recipient  as  to  whom  such 
a  finding  has  been  made  and  shall  be 
limited  in  its  effect  to  the  particular 
progreun,  or  part  thereof,  in  which  such 
noncompliaQce  has  been  so  found. 

(d)  Other  means  authorized  by  law. 
No  action  to  effect  compliance  with  title 
VI  of  the  Act  by  any  other  means 
authorized  by  law  shall  be  taken  by  this 
Department  until: 

(1)  The  Secretary  has  determined  that 
compliance  cannot  be  secured  by 
voluntary  means: 

(2)  The  recipient  or  other  person  has 
been  notified  of  its  failure  to  comply 
and  of  the  action  to  be  taken  to  effect 
compliance;  and 

(3)  The  expiration  of  at  least  10  days 
from  the  mailing  of  such  notice  to  the 
recipient  or  other  person.  During  this 
period  of  at  least  10  days,  additional 
efforts  shall  be  made  to  persuade  the 
recipient  or  other  person  to  comply  with 


the  regulation  and  to  take  such 
corrective  action  as  may  be  appropriate. 

§21.15    Hearings. 

(a)  Opportunity  for  hearing.  Whenever 
an  opportunity  for  a  hearing  is  required 
by  §  21.13(c),  reasonable  notice  shall  be 
given  by  registered  or  certified  mail, 
return  receipt  requested,  to  the  affected 
applicant  or  recipient.  This  notice  shall 
advise  the  applicant  or  recipient  of  the 
action  proposed  to  be  taken,  the  specific 
provision  under  which  the  proposed 
action  against  it  is  to  be  taken',  and  the 
matters  of  fact  or  law  asserted  as  the 
basis  for  this  action,  and  either: 

(1)  Fix  a  date  not  less  than  20  days 
after  the  date  of  such  notice  within 
which  the  applicant  or  recipient  may 
request  of  the  Secretary  that  the  matter 
be  scheduled  for  hearing;  or 

(2)  Advise  the  applicant  or  recipient 
that  the  matter  in  question  has  been  set 
down  for  hearing  at  a  stated  place  and 
time.  The  time  and  place  so  fixed  shall 
be  reasonable  and  shall  be  subject  to 
change  for  cause.  The  complainant,  if 
any,  shall  be  advised  of  the  time  and 
place  of  the  hearing.  An  applicant  or 
recipient  may  waive  a  hearing  and 
submit  written  information  and 
argument  for  the  record.  The  failure  of 
an  applicant  or  recipient  to  request  a 
hearing  under  this  paragraph  or  to 
appear  at  a  hearing  for  which  a  date  has 
been  set  shall  be  deemed  to  be  a  waiver 
of  the  right  to  a  hearing  under  section 
602  of  the  Act  and  §  21.13(c)  and 
consent  to  the  making  of  a  decision  on 
the  basis  of  such  information  as  is 
available. 

(b)  Time  and  place  of  hearing. 
Hearings  shall  be  held  at  the  offices  of 
the  Department  in  Washington,  DC,  at  a 
time  fixed  by  the  Secretary  unless  he 
determines  that  the  convenience  of  the 
applicant  or  recipient  or  of  the 
Department  requires  that  another  place 
be  selected.  Hearings  shall  be  held' 
before  the  Secretary,  or  at  his  discretion, 
before  a  hearing  examiner  appointed  in 
accordance  with  section  3105  of  title  5, 
United  States  Code,  or  detailed  under 
section  3344  of  title  5,  United  States 
Code. 

(c)  Right  to  counsel.  In  all  proceedings 
under  this  section,  the  applicant  or 
recipient  and  the  Department  shall  have 
the  right  to  be  represented  by  counsel. 

(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any 
administrative  review  thereof  shall  be 
conducted  in  conformity  with  sections 
554  through  557  of  title  5,  United  States 
Code,  and  in  accordance  with  such  rules 
of  procedure  as  are  proper  (and  not 
inconsistent  with  this  section)  relating 
to  the  conduct  of  the  hearing,  giving  of 
notices  subsequent  to  those  provided  for 


in  paragraph  (a)  of  this  section,  taking 
of  testimony,  exhibits,  arguments  and 
briefs,  requests  for  findings,  and  other 
related  matters.  Both  the  Department 
and  the  applicant  or  recipient  shall  be 
entitled  to  introduce  all  relevant 
evidence  on  the  issues  as  stated  in  the 
notice  for  hearing  or  as  determined  by 
the  officer  conducting  the  hearing  at  the 
outset  of  or  during  the  hearing. 

(2)  Technical  rules  of  evidence  do  not 
apply  to  hearings  conducted  pursuant  to 
this  part,  but  rules  or  principles 
designed  to  assure  production  of  the 
most  credible  evidence  available  and  to 
subject  testimony  to  test  by  cross- 
examination  shall  be  applied  where 
reasonably  necessary  by  the  officer 
conducting  the  hearing.  The  hearing 
officer  may  exclude  irrelevant, 
immaterial,  or  unduly  repetitious 
evidence.  All  documents  and  other 
evidence  offered  or  taken  for  the  record 
shall  be  open  to  examination  by  the 
parties  and  opportumty  shall  be  given  to 
refute  facts  and  arguments  advanced  on 
either  side  of  the  issues.  A  transcript 
shall  be  made  of  the  oral  evidence 
except  to  the  extent  the  substance 
thereof  is  stipulated  for  the  record.  All 
decisions  shall  be  based  upon  the 
hearing  record  and  written  findings 
shall  be  made. 

(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  .asserted  to  constitute 
noncompliance  with  this  part  with 
respect  to  two  or  more  Federal  statutes, 
authorities,  or  other  means  by  which 
Federal  financial  assistance  is  extended 
and  to  which  this  part  applies,  or 
nuncompliance  with  this  part  and  the 
regulations  of  one  or  more  other  Federal 
departments  or  agencies  issued  under 
title  VI  of  the  Act,  the  Secretary  may,  by 
agreement  with  siich  other  departments 
or  agencies,  where  applicable,  provide 
for  the  conduct  of  consolidated  or  joint 
hearings,  and  for  the  application  to  such 
hearings  of  rules  or  procedures  not 
inconsistent  with  this  part.  Final 
decisions  in  such  cases,  insofar  as  this 
regulation  is  concerned,  shall  be  made 
in  accordance  with  §  21.17. 

§21.17    Decisions  and  notices. 

(a)  Procedure  on  decisions  by  hearing 
examiner.  If  the  hearing  is  held  by  a 
hearing  examiner,  the  hearing  examiner 
shall  either  make  an  initial  decision,  if 
so  authorized,  or  certify  the  entire 
record  including  his  reconmiended 
findings  and  proposed  decision  to  the 
Secretary  for  a  final  decision,  and  a 
copy  of  such  initial  decision  or 
certification  shall  be  mailed  to  the 
applicant  or  recipient.  Where  the  initial 
decision  is  made  by  the  hearing 
examiner  the  applicant  or  recipient 
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may,  within  30  days  after  the  mailing  of 
such  notice  of  initial  decision,  file  with 
the  Secretary  his  exceptions  to  the 
initial  decision,  with  his  reasons 
therefor.  In  the  absence  of  exceptions, 
the  Secretary  may.  on  his  own  motion, 
within  45  days  after  the  initial  decision, 
serve  on  the  applicant  or  recipient  a 
notice  that  he  will  review  the  decision. 
Upon  the  filing  of  such  exceptions  or  of 
notice  of  review,  the  Secretary  shall 
review  the  initial  decision  and  issue  his 
own  decision  thereon  including  the 
reasons  therefor.  In  the  absence  of  either 
exceptions  or  a  notice  of  review  the 
initial  decision  shall,  subject  to 
paragraph  (e)  of  this  section,  constitute 
the  final  decision  of  the  Secretary. 

(b)  Decisions  on  record  or  review  by 
the  Secretary.  Whenever  a  record  is 
certified  to  the  Secretary  for  decision  or 
he  reviews  the  decision  of  a  hearing 
examiner  pursuant  to  paragraph  (a)  of 
this  section,  or  whenever  the  Secretary 
conducts  the  hearing,  the  applicant  or 
recipient  shall  be  given  reasonable  » 
opportunity  to  file  with  him  briefs  or 
other  written  statements  of  its 
contentions,  and  a  written  copy  of  the 
final  decision  of  the  Secretary  shall  be 
sent  to  the  applicant  or  recipient  and  to 
the  complainant,  if  any. 

(c)  Decisions  on  record  where  a 
hearing  is  waived.  Whenever^  hearing 
is  waived  piusuant  to  §  21.15,  a  decision 
shall  be  made  by  the  Secretary  on  the 
record  and  a  written  copy  of  such 
decision  shall  be  sent  to  the  applicant 
or  recipient,  and  to  the  complainant,  if 
any. 

(d)  Rulings  required.  Each  decision  of 
a  hearing  examiner  or  the  Secretary 
shall  set  forth  his  ruling  on  each 
finding,  conclusion,  or  exception 
presented,  and  shall  identify  the 
requirement  or  requirements  imposed 
by  or  piu-suant  to  diis  part  with  which 
it  is  foimd  that  the  applicant  or 
recipient  has  failed  to  comply. 

(e)  Approval  by  Secretary.  Any  final 
decision  by  an  official  of  the 
Department,  other  than  the  Secretary 
personally,  which  provides  for  the 
suspension  or  termination  of,  oY  the 
refusal  to  grant  or  continue  Federal 
financial  assistance,  or  the  imposition  of 
any  other  sanction  available  under  this 
part  or  the  Act.  shall  promptly  be 
transmitted  to  the  Secretary  personally, 
who  may  approve  such  decision,  may 
vacate  it,  or  remit  or  mitigate  any 
sanction  imposed. 

(f)  Content  of  orders.  The  final 
decision  may  provide  for  suspension  or 
termination  of,  or  refusal  to  grant  or 
continue  Federal  financial  assistance,  in 
whole  or  in  part,  to  which  this 
regulation  applies,  and  may  contain 
such  terms,  conditions,  and  other 


provisions  as  are  consistent  with  and 
will  effectuate  the  purposes  of  the  Act 
and  this  part,  including  provisions 
designed  to  assure  that  no  Federal 
financial  assistance  to  which  this 
regulation  applies  will  thereafter  be 
extended  to  the  applicant  or  recipient 
determined  by  such  decision  to  be  in 
default  in  its  performance  of  an 
assvuance  given  by  it  pursuant  to  this 
part,  or  to  have  otherwise  failed  to 
comply  with  this  part,  unless  and  imtil 
it  corrects  its  noncompliance  and    • 
satisfies  the  Secretary  that  it  wiU  fully 
comply  with  this  part. 

(g)  Post  termination  proceedings.  (1) 
An  applicant  or  recipient  adversely 
affected  by  an  order  issued  under 
paragraph  (f)  of  this  section  shall  be 
restored  to  full  eligibility  to  receive 
Federal  financial  assistance  if  it  satisfies 
the  terms  and  conditions  of  that  order 
for  such  eligibility  or  if  it  brings  itself 
into  compliance  with  this  part  and 
provides  reasonable  assurance  that  it 
will  fully  comply  with  this  part. 

(2)  Any  applicant  or  recipient 
adversely  affected  by  an  order  entered 
pursuant  to  paragraph  (f)  of  this  section 
may  at  any  time  request  the  Secretary  to 
restore  fully  its  eligibility  to  receive 
Federal  financial  assistance.  Any  such 
request  shall  be  supported  by 
information  showing  that  the  applicant 
or  recipient  has  met  the  requirements  of 
paragraph  (g)(1)  of  this  section.  If  the 
Secretary  determines  that  those 
requirements  have  been  satisfied,  he 
shall  restore  such  eligibility. 

.(3)  If  the  Secretary  denies  aity  such 
request,  the  applicant  or  recipient  may 
submit  a  request  for  a  hearing  in 
writing,  specifying  why  it  believes  such 
official  to  have  been  in  error.  It  shall 
thereupon  be  given  an  expeditious 
hearing,  with  a  decision  on  the  record 
in  accordance  with  rules  or  procedures 
issued  by  the  Secretary.  The  applicant 
or  recipient  will  be  restored  to  such 
eligibility  if  it  proves  at  such  a  hearing 
that  it  satisfied  the  requirements  of 
paragraph  (g)(1)  of  this  section.  While 
proceedings  under  this  paragraph  are 
pending,  the  sanctions  imposed  by  the 
order  issued  under  paragraph  (f)  of  this 
section  shall  remain  in  effect. 

§21.19    Judicial  review. 

Action  taken  pursuant  to  section  602 
of  the  Act  is  subject  to  judicial  review 
as  provided  in  section  603  of  the  Act. 

f  21 .21    Effect  on  other  regulations,  forms, 
and  instructions. 

(a)  Effect  on  other  regulations.  All 
regulations,  orders,  or  like  directions 
issued  before  the  effective  date  of  this 
part  by  any  officer  of  the  Department    . 
which  impose  requirements  designed  to 


prohibit  any  discrimination  against 
individuals  on  the  grounds  of  race, 
color,  or  national  origin  under  any 
program  to  which  this  part  applies,  and 
which  authorize  the  suspension  or 
termination  of  or  refusal  to  grant  or  to 
continue  Federal  financial  assistance  to 
any  applicant  for  a  recipient  of  such 
assistance  for  failure  to  comply  with 
such  requirements,  are  hereby 
superseded  to  the  extent  that  such 
discrimination  is  prohibited  by  this 
part,  except  that  nothing  in  this  part 
may  be  considered  to  relieve  any  person 
of  any  obligation  assumed  or  imposed 
under  any  such  superseded  regidation, 
order,  instruction,  or  like  direction 
before  the  effective  date  of  this  part. 
Nothing  in  this  part,  however, 
supersedes  any  of  the  following 
(including  future  amendments  thereof): 

(1)  Executive  Order  11246  (3  CFR, 
1965  Supp.,  p.  167)  and  regulations 
issued  thereunder;  or 

(2)  Any  other  orders,  regulations,  or 
instructions,  insofar  as  such  orders, 
regiilations,  or  instructions  prohibit 
discrimination  on  the  ground  of  race, 
color,  or  national  origin  in  any  program 
or  situation  to  which  this  part  is 
inapplicable,  or  prohibit  discrimination 
on  any  other  ground. 

(b)  Forms  and  instructions.  The 
Secretary  shall  issue  and  prompUy  make 
available  to  all  interested  persons  forms 
and  detailed  instructions  and 
procedures  for  effectuating  this  part  as 
applied  to  programs  to  which  this  part 
applies  and  for  which  he  is  responsible. 

(c)  Supervision  and  coordination.  The 
Secretary  may  from'  time  to  time  assign 
to  officials  of  the  Department,  or  to 
officials  of  other  departments  or 
agencies  of  the  Government  with  the 
consent  of  such  departments  or 
agencies,  responsibilities  in  connection 
with  the  effectuation  of  the  purposes  of 
title  VI  of  the  Act  and  this  part  (other 
than  responsibility  for  final  decision  as 
provided  in  §  21.17),  including  the 
achievement  of  effective  coordination 
and  maximum  uniformity  within  the 
Department  and  within  the  Executive 
Branch  of  the  Govenunent  in  the 
application  of  title  VI  and  this  part  to 
similar  programs  and  in  similar 
situations.  Any  action  taken, 
determination  made  or  requirement 
imposed  by  an  official  of  another 
department  or  agency  acting  piu^uant  to 
an  assignment  of  responsibility  under 
this  paragraph  shall  have  the  same  effect 
as  though  such  action  had  been  taken  by 
the  Secretary  of  this  Department. 

Appendix  A  to  Part  21— Activities  to 
Which  This  Part  Applies 

Note:  Failure  to  list  a  type  of  Federal 
assistance  in  appendix  A  shall  not  mean,  if 
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title  VI  is  oth0rwise  applicable,  that  a 
program  is  not  covered. 

1.  Lease  of  real  property  and  the  grant  of 
permits,  licenses,  easements  and  rights-of- 
way  covering  real  property  under  control  of 
the  U.S.  Coast  Guard  (14  U.S.C.  93  (n)  and 
(o)). 

2.  Utilization  of  U.S.  Coast  Guard 
personnel  and  facilities  by  any  State, 
territory,  possession,  or  political  subdivision 
thereof  (14  U.S.C.  141(a)}. 

3.  Use  of  U.S.  Coast  Guard  personnel  for 
duty  in  connection  with  maritime  instruction 
and  training  by  the  States,  territories,  and  the 
Commonwealth  of  Puerto  Rico  (14  U.S.C. 
148). 

4.  Use  of  obsolete  and  other  U.S.  Coast 
Guard  material  by  sea  scout  service  of  Boy 
Scouts  of  America,  any  incorporated  unit  of 
the  U.S.  Coast  Guard  auxiliary,  and  public 


body  or  private  organization  not  organized 
for  profit  (14  U.S.C.  641(a)). 

5.  U.S.  Coast  Guard  Auxiliary  Program  (14 
U.S.C.  821-832). 

6.  U.S.  Coast  Guard  Boating  Safety 
Financial  Assistance  program. 

7.  U.S.  Coast  Guard  State  Access  to  Oil 
Spill  Liability  Trust  Fund. 

8.  U.S.  Coast  Guard  Bridge  Alteration. 

9.  Use  of  Custonis  personnel  and  facilities 
by  any  State,  territory,  possession,  or 
political  subdivision  thereof. 

10.  Use  of  Customs  personnel  for  duty  in 
connection  with  instruction  and  training  by 
the  States,  territories  and  the  Commonwealth 
of  Puerto  Rico. 

11.  Grants  to  educational  institutions, 
associations.  States,  or  other  entities  for 
research,  analysis,  or  programs  or  strategies 
relating  to  trade  issues. 


Appendix  B  to  Part  21 — Activities  to 
Which  This  Part  Applies  When  a 
Primary  Objective  of  the  Federal 
Financial  Assistance  is  To  Provide 
Employment 

Note:  Failure  to  list  a  type  of  Federal 
assistance  in  appendix  B  shall  not  mean,  if 
title  VI  is  otherwise  applicable,  that  a 
program  is  not  covered. 
[Reserved! 

Dated:  February  28,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 
(FR  Doc.  03-5144  Filed  3-5-03;  8:45  am] 
BILUNQ  CODE  4410-10-^ 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  tfie  Secretary 

6  CFR  Part  9 

RIN  Number  1601-AA12 

Restrictions  Upon  Ljobbying 

AGENCY:  Office  of  the  Secretary, 
Homeland  Security. 

ACTION:  Interim  final  rule. 

summary:  The  interim  final  rule 
prohibits  use  of  appropriated  funds  by 
recipients  of  a  federal  contract,  grant, 
loan,  or  cooperative  agreement  to 
influence  any  federal  agency  or 
Congress  in  connection  with  federal 
awards  and  establishes  the  Department 
of  Homeland  Security  procedures  for 
enforcement  of  this  prohibition. 
SATES:  This  interim  final  rule  is 
effective  March  6.  2003.  Written     , 
comments  may  be  submitted  by  April  7, 
2003. 

ADDRESSES:  Submit  written  comments 
(preferably  an  original  and  three  copies) 
to  the  Associate  General  Counsel 
(General  Law),  Department  of  Homeleind 
Security,  Washington,  DC  20528. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Coyle,  (202)  282-8410  (  not  a  toll 
free  call). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  25,  2002,  the  President 
signed  into  law  the  Homeland  Security 
Act  (Pub.  L.  107-296)  ("Act"),  which 
created  the  new  Department  of 
Homeland  Security  (DHS).  Pursuant  to 
the  provisions  of  the  Act,  the  new 
Department  came  into  existence  on 
January  24,  2003. 

In  order  to  establish  procedures  to 
facilitate  the  operations  of  the  new 
Department,  DHS  is  issuing  an  initial 
series  of  proposed  and  interim  final 
regulations. 

II.  The  Interim  Final  Rule 

This  interim  final  rule  establishes 
those  procedures  necessary  to  fulfill 
departmental  obligations  to  impose 
restrictions  upon  lobbying.  Except  to  the 
extent  a  Department  component  has 
adopted  separate  guidance  under  31 
U.S.C.  1352,  the  provisions  of  this 
subpart  shall  apply  to  each  component 
of  the  Department. 

This  regulation  establishes  procedures 
concerning  general  prohibitions  on 
lobbying  and  the  use  of  certain 
appropriated  funds  and  the  appropriate 
penalties  for  violations  of  those 
prohibitions.  The  purpose  of  the 


procediu°es  is  to  ensure  that  neither  the 
recipients  of  appropriated  funds  nor  the 
employees  of  the  Department  of 
Homeland  Security  inappropriately 
solicit  for  action  by  Congress. 

III.  Procedural  Requirements 

Because  the  DHS  came  into  existence 
on  January  24,  2003,  it  is  necessary  to 
promptly  establish  procedures  to 
facilitate  the  operations  of  the  new 
Department.' Furthermore,  this  interim 
final  rule  parallels  the  existing 
operational  regulations  of  other  cabinet- 
level  agencies  to  impose  restrictions 
upon  lobbying,  similar  regulations  were 
applicable  to  components  being 
transferred  to  DHS  from  other  agencies, 
and  the  regulations  are  only  being 
technically  adapted  for  DHS,  imposing 
no  substantive  requirement  that  is 
different  from  the  existing  regulations  of 
other  agencies.  Accordingly,  the 
Department  has  determined  that  notice 
and  public  procedure  are  impracticable 
and  contrary  to  the  public  interest 
pursuant  to  5  U.S.C.  553(b)(B).  For  the 
same  reasons,  the  Department  has 
determined  that  this  interim  rule  should 
be  issued  without  a  delayed  effective 
date  pursuant  to  5  U.S.C.  553(d)(3). 

It  has  been  determined  that  this 
rulemaking  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  do  not  apply. 

List  of  Subiects  in  6  CFR  Part  9 

Government  contracts.  Grant 
programs.  Loan  programs.  Lobbying, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28,  2003. 
Tom  Ridge, 
Secretary  of  Homeland  Security. 

Authority  and  Issuance 

For  the  reasons  set  forth  above,  6  CFR 
chapter  I  is  amended  by  adding  part  9 
to  read  as  follows: 

PART  9— RESTRICTIONS  UPON 
LOBBYING 

Subpart  A — General 

Sec. 

9.1  Conditions  on  use  of  funds. 

9.2  Definitions. 

9.3  Certification  and  disclosure. 

Subpart  B— Activitlas  by  Own  Employees 

9.11     Agency  and  legislative  liaison. 
9.15    Professional  and  technical  services. 
9.20    Reporting. 


Subpart  C — Activities  by  Ottier  than  Own 
Employees 

9.23     Professional  and  technical  services. 
Subpart  D— Penalties  and  Enforcement 

9.31  Penalties. 

9.32  Penalty  procedures. 

9.33  Enforcement. 

Subpart  E— Exemptions 
9.41     Secretary  of  Defense. 
Subpart  F — Agency  Reports 

9.51  Semi-annual  compilation. 

9.52  Inspector  General  report. 

Appendix  A  to  Part  9 — Certification 

Regarding  Lobbying 
Appendix  B  to  Part  9 — Disclosure  Form 

to  Report  Lobbying 

Authority:  Sec.  319,  Pub.  L.  101-121. 103 
Stat.  750  (31  U.S.C.  1352);  Pub.  L.  107-296, 
116  Stat.  2135  (6  U.S.C.  1  et  seq.];  5  U.S.C. 
301. 

Subpart  A — General 

§  9.1    CondKions  on  use  of  funds. 

(a)  No  appropriated  funds  may  be 
expended  by  the  recipient  of  a  Federal 
contract,  grant,  loan,  or  cooperative 
agreement  to  pay  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  any  of  the  following  covered 
Federal  actions:  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(b)  Each  person  who  requests  or 
receives  from  an  agency  a  Federal 
contract,  grant,  loan,  or  cooperative 
agreement  shall  file  with  that  agency  a 
certification,  set  forth  in  Appendix  A  to 
this  part,  that  the  person  has  not  made, 
and  will  not  make,  any  payment 
prohibited  by  paragraph  (a)  of  this 
section. 

(c)  Each  person  who  requests  or 
receives  fi'om  an  agency  a  Federal 
contract,  grant,  loan,  or  a  cooperative 
agreement  shall  file  with  that  agency  a 
disclosure  form,  set  forth  in  Appendix 
B  to  this  part,  if  such  person  has  made 
or  has  agreed  to  make  any  payment 
using  non  appropriated  funds  (to 
include  profits  from  any  covered 
Federal  action),  which  would  be 
prohibited  under  paragraph  (a)  of  this 
section  if  paid  for  with  appropriated 
funds. 

(d)  Each  person  who  requests  or 
receives  frtim  an  agency  a  commitment 
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providing  for  the  United  States  to  insure 
or  guarantee  a  loan  shall  file  with  that 
agency  a  statement,  set  forth  in 
Appendix  A  to  this  part,  whether  that 
person  has  made  or  has  agreed  to  make 
any  payment  to  influence  or  attempt  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  that  loan  insurance  or 
guarantee. 

(e)  Each  person  who  requests  or 
receives  from  an  agency  a  conunitment 
providing  for  the  United  States  to  insure 
or  guarantee  a  loan  shall  file  with  that 
agency  a  disclosiu-e  form,  set  forth  in 
Appendix  B  to  this  part,  if  that  person 
has  made  or  has  agreed  to  make  any 
payment  to  influence  or  attempt  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
coimection  with  that  loan  insiwance  or 
guarantee. 

§9.2    Definitions. 

For  purposes  of  this  part: 

(a)  Agency  has  the  same  meaning  as 
provided  in  5  U.S.C.  552(f),  and 
includes  Federal  executive  departments 
and  agencies  as  well  as  independent 
regulatory  conunissions  and 
Government  corporations,  as  defined  in 
31  U.S.C.  9101(1). 

(b)  The  term  covered  Federal  action: 

(1)  Means  any  of  the  following 
Federal  actions: 

(i)  The  awarding  of  any  Federal 
contract; 

(ii)  The  making  of  any  Federal  grant; 

(iii)  The  making  of  any  Federal  loan; 

(iv)  The  entering  inj^f  any 
cooperative  agreeme^^id 

(v)  The  extension,  continuation, 
renewal,  amendment,  or  modification  of 
any  Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  Does  not  include  receiving  from  an 
agency  a  commitment  providing  for  the 
United  States  to  insure  or  guarantee  a 
loan.  Loan  guarantees  and  loan 
insurance  are  addressed  independently 
within  this  part. 

(c)  Federal  contract  means  an 
acquisition  contract  awarded  by  an 
agency,  including  those  subject  to  the 
Federal  Acquisition  Regulation  (FAR) 
(48  CFR  Chapter  1)  and  any  other 
acquisition  contract  for  real  or  personal 
property  or  services  not  subject  to  the 
FAR. 

(d)  Federal  cooperative  agreement 
means  a  cooperative  agreement  entered 
into  by  an  agency. 

(e)  Federal  grant  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money,  by 


the  Federal  Government  or  a  direct 
appropriation  made  by  law  to  any 
person.  The  term  does  not  include 
technical  assistance  that  provides 
services  instead  of  money,  or  other 
assistance  in  the  form  of  revenue 
sharing,  loans,  loan  guarantees,  loan 
insurance,  interest  subsidies,  insinance, 
or  direct  United  States  cash  assistance 
to  an  individual. 

(f)  Federal  loan  means  a  loan  made  by 
an  agency.  The  term  does  not  include 
loan  guarantee  or  loan  insurance. 

(g)  Indian  tribe  and  tribal  organization 
have  the  meaning  provided  in  section  4 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450B).  Alaskan  Natives  are  included 
under  the  definition  nf  Indian  tribe  in 
that  Act. 

(h)  Influencing  or  attempting  to   ^ 
influence  means  making,  "with  the  intent 
to  influence,  any  communication  to  or 
appearance  before  an  officer  or 
employee  or  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  coimection  with  any 
covered  Federal  action. 

(i)  Loan  guarantee  or  loan  insurance 
means  an  agency's  guarantee  or 
insurance  of  a  loan  made  by  a  person. 

(j)  Local  government  means  a  unit  of 
government  in  a  State  and,  if  chartered, 
established,  or  otherwise  recognized  by 
^  State  for  the  performance  of  a 
goverrunental  duty,  including  a  local 
public  authority,  a  special  district,  an 
intrastate  district,  a  council  of 
governments,  a  sponsor  group 
representative  organization,  and  any 
other  instrumentality  of  a  local 
government. 

(k)  Officer  or  employee  of  an  agency 
includes  the  following  individuds  who 
are  employed  by  an  agency: 

(1)  An  individual  appointed  to  a 
position  in  the  Government  pursuant  to 
title  5  of  the  United  States  Code, 
including  any  position  by  temporary 
appointment  or  any  appointment  as  an 
acting  official  as  outlined  in  section 
1511(c)  of  the  Homeland  Security  Act; 

(2)  A  member  of  the  uniformed 
services  as  defined  in  37  U.S.C.  101(3); 

(3)  A  special  Government  employee  as 
defined  in  section  18  U.S.C.  202;  and 

(4)  An  individual  who  is  a  member  of 
a  Federal  advisory  committee,  as 
defined  by  the  Federal  Advisory 
Committee  Act  at  5  U.S.C.  App.  2. 

(1)  Person  means  an  individual, 
corporation,  company,  association, 
authority,  firm,  partnership,  society. 
State,  and  local  government,  regardless 
of  whether  such  entity  is  operated  for 
profit  or  not  for  profit.  This  term 
excludes  an  Indian  tribe,  tribal 
organization,  or  any  other  Indian 


organization  with  respect  to 
expenditiues  specifically  permitted  by 
other  Federal  law. 

(m)  Reasonable  compensation  means, 
with  respect  to  a  regularly  employed 
officer  or  employee  of  any  person, 
compensation  that  is  consistent  with  the 
normal  compensation  for  such  officer  or 
employee  for  work  that  is  not  furnished 
to,  not  funded  by,  or  not  furnished  in 
cooperation  with  the  Federal 
Government. 

(n)  Reasonable  payment  means,  with 
respect  to  professional  and  other 
technical  services,  a  payment  in  an 
amoimt  that  is  consistent  with  the 
amount  normally  paid  for  such  services 
in  the  private  sector. 

(o)  Recipient  includes  all  contractors, 
subcontractors  at  any  tier,  and  sub 
grantees  at  any  tier  of  the  recipient  of 
funds  received  in  coimection  with  a 
Federal  contract,  grant,  loan,  or 
cooperative  agreement.  The  term 
excludes  an  Indian  tribe,  tribal 
organization,  or  any  other  Indian 
organization  with  respect  to 
expenditures  specifically  permitted  by 
other  Federal  law. 

(p)  Regularly  employed  means,  with 
respect  to  an  officer  or  employee  of  a 
person  requesting  or  receiving  a  Federal 
contract,  grant,  loan,  or  cooperative 
agreement  or  a  commitment  providing 
for  the  United  States  to  insure  or 
guarantee  a  loan,  an  officer  or  employee 
who  is  employed  by  such  person  for  at 
least  130  working  days  within  one  year 
immediately  preceding  the  date  of  the 
submission  that  initiates  agency 
consideration  of  such  person  for  receipt 
of  such  contract,  grant,  loan,  cooperative 
agreement,  loan  insurance  commitment, 
or  loan  guarantee  commitment.  An 
officer  or  employee  who  is  employed  by 
such  person  for  less  than  130  working 
days  within  one  year  immediately 
preceding  the  date  of  the  submission 
that  initiates  agency  consideration  of 
such  person  shall  be  considered  to  be 
regularly  employed  as  soon  as  he  or  she 
is  employed  by  such  person  for  130 
workkig  days. 

(q)  State  means  a  State  of  the  United 
States,  the  District  of  Columbia,  the 
Conunonwealth  of  Puerto  Rico,  a 
territory  or  possession  of  the  United 
States,  an  agency  or  instrumentality  of 
a  State,  and  a  multi -State,  regional,  or 
interstate  entity  having  governmental 
duties  and  powers. 

§  9.3    Certification  artd  disclosure. 

(a)  Each  person  shall  file  a 
certification,  and  a  disclostne  form,  if 
required,  with  each  submission  that 
initiates  agency  consideration  of  such 
person  for 
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(1)  Award  of  a  Federal  contract,  grant, 
or  cooperative  agreement  exceeding 
$100,000;  or 

(2)  An  award  of  a  Federal  loan  or  a 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan 
exceeding  $150,000. 

(b)(1)  Each  person  shall  file  a 
certification,  and  a  disclosure  form,  if 
required,  upon  receipt  by  such  person 
of: 

(i)  A  Federal  contract,  grant,  or 
cooperative  agreement  exceeding    ' 
$100,000;  or 

(ii)  A  Federal  loan  or  a  commitment 
providing  for  the  United  States  to  insure 
or  guarantee  a  loan  exceeding  $150,000. 

(2)  A  filing  described  in  paragraph 
(b)(1)  of  this  section  shall  not  be 
required  if  such  person  previously  filed 
a  certification,  and  a  disclosure  form 
required  under  paragraph  (a)  of  this 
section. 

(c)  Each  person  shall  ~file  a  disclosiu« 
form  at  the  end  of  each  calendar  quarter 
in  which  there  occurs  any  event  that 
requires  disclosure  or  that  materially 
affects  the  accuracy  of  the  information 
contained  in  any  disclosure  form 
previously  filed  by  such  person  under 
paragraph  (a)  or  (b)  of  this  section.  An 
event  that  materially  affects  the 
accuracy  of  the  information  reported 
includes: 

(1)  A  cumulative  increase  of  $25,000 
or  more  in  the  amount  paid  or  expected 
to  be  paid  for  influencing  or  attempting 
to  influence  a  covered  Federal  action; 

(2)  A  change  in  the  person(s)  or 
individual(s)  influencing  or  attempting 
to  influence  a  covered  Federal  action;  or 

(3)  A  change  in  the  officer(s), 
employee{s),  or  Member(s)  contacted  to 
influence  or  attempt  to  influence  a 
covered  Federal  action. 

(d)(1)  The  requirements  of  paragraph 
(d)(2)  of  this  section  apply  to  any  person 
who  requests  or  receives  from  a  person 
referred  to  in  paragraph  (a)  or  (b)  of  this 
section: 

(i)  A  subcontract  exceeding  $100,000 
at  any  tier  under  a  Federal  contract; 

(ii)  A  subgrant,  contract,  or 
subcontract  exceeding  $100,000  at  any 
tier  under  a  Federal  grant; 

(iii)  A  contract  or  subcontract 
exceeding  $100,000  at  any  tier  under  a 
Federal  loan  exceeding  $150,000;  or 

(iv)  A  contract  or  subcontract 
exceeding  $100,000  at  any  tier  under  a 
Federal  cooperative  agreement. 

(2)  A  person  described  in  paragraph 
(d)(1)  of  this  section  shall  file  a 
certification,  and  a  disclosure  form,  if 
required,  to  the  next  tier. 

(e)  All  disclosure  forms,  but  not 
certifications,  shall  be  forwarded  from 
tier  to  tier  until  received  by  the  person 
referred  to  in  paragraph  (a)  or  (b)  of  this 


section.  That  person  shall  forward  all 
disclosure  forms  to  the  agency. 

(f)  Any  certification  or  disclosure 
form  filed  under  paragraph  (e)  of  this 
section  shall  be  treated  as  a  material 
representation  of  fact  upon  which  all 
receiving  tiers  shall  rely.  All  liability 
arising  hom  an  erroneous  representation 
shall  be  borne  solely  by  the  tier  filing 
that  representation  and  shall  not  be 
shared  by  any  tier  to  which  the 
erroneous  representation  is  forwarded. 
Submitting  an  erroneous  certification  or 
disclosure  constitutes  a  failure  to  file 
the  required  certification  or  disclosure, 
respectively.  If  a  person  fails  to  file  a 
required  certification  or  disclosure,  the 
United  States  may  pursue  all  available 
remedies,  including  those  authorized  by 
section  31  U.S.C.  1352. 

(g)  No  reporting  is  required  for  an 
activity  paid  for  with  appropriated 
funds  if  that  activity  is  allowable  under 
either  subpart  B  or  C  of  this  part. 

Subpart  B — Activities  by  Own 
Employees 

§  9.1 1    Agency  and  legislative  liaison. 

(a)  The  prohibition  on  the  use  of 
appropriated  funds,  in  §  9.1(a),  does  not 
apply  in  the  case  of  a  payment  of 
reasonable  compensation  made  to  an 
officer  or  employee  of  a  person 
requesting  or  receiving  a  Federal 
contract,  grant,  loan,  or  cooperative 
agreement  if  the  payment  is  for  agency 
and  legislative  liaison  activities  not 
directly  related  to  a  covered  Federal 
action. 

(b)  For  purposes  of  paragraph  (a)  of 
this  section,  providing  any  information 
specifically  requested  by  an  agency  or 
Congress  is  allowable  at  any  time. 

(c)  For  purposes  of  paragraph  (a)  of 
this  section,  the  following  agency,  and 
legislative  liaison  activities  are 
allowable  at  any  time  only  where  they 
are  not  related  to  a  specific  solicitation 
for  any  covered  Federal  action: 

(1)  Discussing  with  an  agency 
(including  individual  demonstrations) 
the  qualities  and  characteristics  of  the 
person's  products  or  services, 
conditions  or  terms  of  sale,  and  service 
capabilities;  and 

(2)  Technical  discussions  and  other 
activities  regarding  the  application  or 
adaptation  of  the  person's  products  or 
services  for  an  agency's  use. 

(d)  For  purposes  of  paragraph  (a)  of 
this  section,  the  following  agencies  and 
legislative  liaison  activities  are 
allowable  only  where  they  are  prior  to 
formal  solicitation  of  any  covered 
Federal  action: 

(1)  Providing  any  information  not 
specifically  requested  but  necessary  for 
an  agency  to  make  an  informed  decision 


about  initiation  of  a  covered  Federal 
action; 

(2)  Technical  discussions  regarding 
the  preparation  of  an  unsolicited 
proposal  prior  to  its  oflicial  submission; 
and 

(3)  Capability  presentations  by 
persons  seeking  awards  from  an  agency 
pursuant  to  the  provisions  of  the  Small 
Business  Act,  as  amended. 

(e)  Only  those  activities  expressly 
authorized  by  this  section  are  allowable 
under  this  section. 

f  9.1 5    Professional  and  technical  services. 

(a)  The  prohibition  on  the  use  of 
appropriated  funds,  in  §  9.1(a),  does  not 
apply  in  the  case  of  a  payment  of 
reasonable  compensation  made  to  an 
officer  or  employee  of  a  person 
requesting  or  receiving  a  Federal 
contract,  grant,  loan,  or  cooperative 
agreement  or  an  extension, 
continuation,  renewal,  amendment,  or 
modification  of  a  Federal  contract, 
grant,  loan,  or  cooperative  agreement  if 
payment  is  for  professional  or  technical 
services  rendered  directly  in  the 
preparation,  submission,  or  negotiation 
of  any  bid,  proposal,  or  application  for 
that  Federal  contract,  grant,  loan,  or 
cooperative  agreement  or  for  meeting 
requirements  imposed  by  or  pursuant  to 
law  as  a  condition  for  receiving  that 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

4b)  For  purposes  of  paragraph  (a)  of 
this  section,  professional  and  technical 
services  shall  be  limited  to  advice  and 
analysis  directly  applying  any 
professional  or  technical  discipline.  For 
example,  drafting  of  a  legal  document 
accompanying  a  bid  or  proposal  by  a 
lawyer  is  allowable.  Similarly,  technical 
advice  provided  by  an  engineer  on  the 
performance  or  operational  capability  of 
a  piece  of  equipment  rendered  directly 
in  the  negotiation  of  a  contract  is 
allowable.  However,  communications 
with  the  intent  to  influence  made  by  a 
professional  (such  as  a  licensed  lawyer) 
or  a  technical  person  (such  as  a  licensed 
accountant)  are  not  allowable  under  this 
section  unless  they  provide  advice  and 
analysis  directly  applying  their 
professional  or  technical  expertise  and 
unless  the  advice  or  analysis  is  rendered 
directly  and  solely  in  the  preparation, 
submission  or  negotiation  of  a  covered 
Federal  action.  Thus,  for  example, 
communications  with  the  intent  to 
influence  made  by  a  lawyer  that  do  not 
provide  legal  advice  or  analysis  directly 
and  solely  related  to  the  legal  aspects  of 
his  or  her  client's  proposal,  but 
generally  advocate  one  proposal  over 
another  are  not  allowable  under  this 
section  because  the  lawyer  is  not 
providing  professional  legal  services. 
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Similarly,  communications  with  the 
intent  to  influence  made  by  an  engineer 
providing  an  engineering  analysis  prior 
to  the  preparation  or  submission  of  a  bid 
or  proposal  are  not  allowable  under  this 
section  since  the  engineer  is  providing 
technical  services  but  not  directly  in  the 
preparation,  submission  or  negotiation 
of  a  covered  Federal  action. 

(c)  Requirements  imposed  by  or 
pursuant  to  law  as  a  condition  for 
receiving  a  covered  Federal  award 
include  those  required  by  law  or 
regulation,  or  reasonably  expected  to  be 
required  by  law  or  regulation,  and  any  . 
other  requirements  in  the  actual  award 
docimients. 

(d)  Only  those  services  expressly 
authorized  by  this  section  are  allowable 
under  this  section. 

§9.20    Reporting. 

No  reporting  is  required  with  respect 
to  payments  of  reasonable  compensation 
made  to  regularly  employed  officers  or 
employees  of  a  person. 

Subpart  C— Activities  by  Other  ttian 
Own  Employees 

§9.23    Professional  and  technical  services. 

(a)  The  prohibition  on  the  use  of 
appropriated  funds,  in  §  9.1(a),  does  not 
apply  in  the  case  of  any  reasonable 
payment  to  a  person,  other  than  an 
officer  or  employee  of  a  person 
requesting  or  receiving  a  covered 
Federal  action,  if  the  payment  is  for 
professional  or  technical  services 
rendered  directly  in  the  preparation, 
submission,  or  negotiation  of  any  bid, 
proposal,  or  application  for  that  Federal 
contract,  grant,  loan,  or  cooperative 
agreement  or  for  meeting  requirements 
imposed  by  or  pursuant  to  law  as  a 
condition  for  receiving  that  Federal 
contract,  grant,  loan,  or  cooperative 
agreement. 

(b)  The  reporting  requirements  in 
§  9.3(a)  and  (b)  regarding  filing  a 
disclosure  form  by  each  person,  if 
required,  shall  not  apply  with  respect  to 
professional  or  technical  services 
rendered  directly  in  the  preparation, 
submission,  or  negotiation  of  any 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan. 

(c)  For  purposes  of  paragraph  (a)  of 
this  section,  professional  and  technical 
services  shall  be  limited  to  advice  and 
analysis  directly  applying  any 
professional  or  technical  discipline.  For 
example,  d^'afting  of  a  legal  document 
accompanying  a  bid  or  proposal  by  a 
lawyer  is  allowable.  Similarly,  technical 
advice  provided  by  an  engineer  on  the 
performance  or  operational  capability  of 
a  piece  of  equipment  rendered  directly 
in  the  negotiation  of  a  contract  is 


allowable.  However,  communications 
with  the  intent  to  influence  made  by  a 
professional  (such  as  a  licensed  lawyer) 
or  a  technical  person  (such  as  a  licensed 
accountant)  are  not  allowable  under  this 
section  unless  they  provide  advice  and 
analysis  direcUy  applying  their 
professional  or  technical  expertise  and 
unless  the  advice  or  analysis  is  rendered 
directly  and  solely  in  the  preparation, 
submission  or  negotiation  of  a  covered 
Federal  action.  Thus,  for  example, 
communications  with  the  intent  to 
influence  made  by  a  lawyer  that  do  not 
provide  legal  advice  or  analysis  directly 
and  solely  related  to  the  legal  aspects  of 
his  or  her  client's  proposal,  but 
generally  advocate  one  proposal  over 
another  are  not  allowable  under  this 
section  because  the  lawyer  is  not 
providing  professional  legal  services. 
Similarly,  communications  with  the 
intent  to  influence  made  by  an  engineer 
providing  an  engineering  analysis  prior 
to  the  preparation  or  submission  of  a  bid 
or  proposal  are  not  allowable  under  this 
section  since  the  engineer  is  providing 
technical  services  but  not  directly  in  the 
preparation,  submission  or  negotiation 
of  a  covered  Federal  action. 

(d)  Requirements  imposed  by  or 
pursuant  to  law  as  a  condition  for 
receiving  a  covered  Federal  action 
include  those  required  by  law  or 
regulation,  or  reasonably  expected  to  be 
required  by  law  or  regulation,  and  any 
other  requirements  in  the  actual  award 
documents. 

(e)  Persons  other  than  officers  or 
employees  of  a  person  requesting  or 
receiving  a  covered  Federal  action 
include  consultants  and  trade 
associations. 

(f)  Only  those  services  expressly 
authorized  by  §us  section  are  allowable 
under  this  section. 

Subpart  D— Penalties  and  Enforcement 

§9.31     Penalties. 

(a)  Any  person  who  makes  an 
expenditure  prohibited  herein  shaU  be 
subject  to  a  civil  penalty  of  not  less  than 
$10,000  and  not  more  than  $100,000  for 
each  such  expenditure. 

(b)  Any  person  who  fails  to  file  or 
amend  the  disclosure  form  (see 
Appendix  B  to  this  part)  to  be  filed  or 
amended  if  required  herein,  shall  be 
subject  to  a  civil  penalty  of  not  less  than 
$10,000  and  not  more  than  $100,000  for 
each  such  failure. 

(c)  A  filing  or  amended  filing  on  or 
after  the  date  on  which  an 
administrative  action  for  the  imposition 
of  a  civil  penalty  is  commenced  does 
not  prevent  the  imposition  of  such  civil 
penalty  for  a  failuire  occurring  before 
that  date.  An  administrative  action  is 


commenced  with  respect  to  a  failure 
when  an  investigating  official 
determines  in  writing  to  commence  an 
investigation  of  an  allegation  of  such 
failure. 

(d)  In  determining  whether  to  impose 
a  civil  penalty,  and  the  amount  of  any 
such  penalty,  by  reason  of  a  violation  by 
any  person,  the  agency  shall  consider 
the  nature,  circumstances,  extent,  and 
gravity  of  the  violation,  the  effect  on  the 
ability  of  such  person  to  continue  in 
business,  any  prior  violations  by  such 
person,  the  degree  of  culpability  of  such 
person,  the  ability  of  the  person  to  pay 
the  penalty,  and  such  other  matters  as 
may  be  appropriate. 

(e)  First  ofiienders  under  paragraphs 
(a)  or  (b)  of  this  section  shall  be  subject 
to  a  civil  penalty  of  $10,000.  absent 
aggravating  circujnstances.  Second  and 
subsequent  offenses  by  persons  shall  be 
subject  to  an  appropriate  civil  penalty 
between  $10,000  and  $100,000,  as 
determined  by  the  agency  head  or  his  or 
her  designee. 

(f)  An  imposition  of  a  civil  penalty 
under  this  section  does  not  prevent  the 
United  States  from  seeking  any  other 
remedy  that  may  apply  to  the  same 
conduct  that  is  the  basis  for  the 
imposition  of  such  civil  penalty. 

§9.32    Penalty  procedures. 

Agencies  shall  impose  and  collect 
civil  penalties  pursuant  to  the 
provisions  of  the  Program  Fraud  and 
Civil  Remedies  Act,  31  U.S.C.  3803 
(except  subsection  (c)),  3804,  3805, 
3806,  3807,  3808,  and  3812,  insofar  as 
these  provisions  are  not  inconsistent 
with  the  requirements  in  this  part. 

§9.33    Enforcement 

The  head  of  each  agency  shall  take 
such  actions  as  are  necessary  to  ensure 
that  the  provisions  herein  are  yigorously 
implemented  and  enforced  in  that 
agency. 

Subpart  E— Exemptions 
§9.41    Secretary  of  Defense. 

(a)  The  Secretary  of  Defense  may 
exempt,  on  a  case-by-case  basis,  a 
covered  Federal  action  from  the 
prohibition  whenever  the  Secretary 
determines,  in  writing,  that  such  an 
exemption  is  in  the  national  interest. 
The  Secretary  shall  transmit  a  copy  of 
each  such  written  exemption  to 
Congress  immediately  ajfter  making  such 
a  determination. 

(b)  The  Department  of  Defense  may 
issue  supplemental  regulations  to 
implement  paragraph  (a)  of  this  section. 
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Subpart  F— Agency  Reports 

§9.51    Semi-annual  compilation. 

(a)  The  head  of  each  agency  shall 
collect  and  compile  the  disclosure 
reports  (see  Appendix  B  to  this  part) 
and,  on  May  31  and  November  30  of 
each  year,  submit  to  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of 
Representatives  a  report  containing  a 
compilation  of  the  information 
contained  in  the  disclosure  reports 
received  during  the  six-month  period 
ending  on  March  31  or  September  30, 
respectively,  of  that  year. 

(d)  The  report,  including  the 
compilation,  shall  be  available  for 
public  inspection  30  days  after  receipt 
of  the  report  by  the  Secretary  and  the 
Clerk. 

(c)  Information  that  involves 
intelligence  matters  shall  be  reported 
only  to  the  Select  Committee  on 
Intelligence  of  the  Senate,  the 
Permanent  Select  Committee  on 
Intelligence  of  the  House  of 
Representatives,  and  the  Committees  on 
Appropriations  of  the  Senate  and  the 
House  of  Representatives  in  accordance 
with  procedures  agreed  to  by  such 
committees.  Such  information  shall  not 
be  available  for  public  inspection. 

(d)  Information  that  is  classified 
under  Executive  Order  12356  or  any 
successor  order  shall  be  reported  only  to 
the  Committee  on  Foreign  Relations  of 
the  Senate  and  the  Committee  on 
Foreign  Affairs  of  the  House  of 
Representatives  or  the  Committees  on 
Armed  Services  of  the  Senate  and  the 
House  of  Representatives  (whichever 
such  committees  have  jurisdiction  of 
matters  involving  such  information)  and 
to  the  Conunittees  on  Appropriations  of 
the  Senate  and  the  House  of 
Representatives  in  accordance  with 
procedures  agreed  to  by  such 
committees.  Such  information  shall  not 
be  available  for  public  inspection. 

(e)  Agencies  snail  keep  the  originals 
of  all  disclosure  reports  in  the  official 
files  of  the  agency. 

§  9.52    Inspector  General  report. 

(a)  The  Inspector  General,  or  other 
official  as  specified  in  paragraph  (b)  of 


this  section,  of  each  agency  shall 
prepare  and  submit  to  Congress  each 
year  an  evaluation  of  the  compliance  of 
that  agency  with,  and  the  effectiveness 
of,  the  requirements  in  this  part.  The 
evaluation  may  include  any 
recommended  changes  that  may  be 
necessary  to  strengthen  or  improve  the 
reouirements. 

(b)  In  the  case  of  an  agency  that  does 
not  have  an  Inspector  General,  the 
agency  official  comparable  to  an 
Inspector  General  shall  prepare  and 
submit  the  annual  report,  or,  if  there  is 
no  such  comparable  official,  the  head  of 
the  agency  shall  prepare  and  submit  the 
annual  report. 

(c)  The  annual  report  shall  be 
submitted  at  the  same  time  the  agency 
submits  its  annual  budget  justifications 
to  Congress. 

(d)  The  annual  report  shall  include 
the  following:  All  alleged  violations 
relating  to  the  agency's  covered  Federal 
actions  during  the  year  covered  by  the 
report,  the  actions  taken  by  the  head  of 
the  agency  in  the  year  covered  by  the 
report  with  respect  to  those  alleged 
violations  and  alleged  violations  in 
previous  years,  and  the  amounts  of  civil 
penalties  imposed  by  the  agency  iii  the 
year  covered  by  the  report. 

Appendix  A  to  Part  9 — Certification 
Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

/.  The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 


attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  eipployee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL.  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  sub  awards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material  representation 
of  fact  upon  which  reliance  was  placed  when 
this  transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  31  U.S.C. 
1352.  Any  person  who  fails  to  file  the 
required  certification  shall  be  subject  to  a 
civil  penalty  of  not  less  than  SIO.OOO  and  not 
more  than  $100,000  for  each  such  failure. 
//.  Statement  for  Loan  Guarantees  and  Loan 
Insurance: 
The  undersigned  states,  to  the  best  of  his  or 

her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a  prerequisite 
for  making  or  entering  into  this  transaction 
imposed  by  31  U.S.C.  1352.  Any  person  who 
fails  to  file  the  required  statement  shall  be 
subjectto  a  civil  penalty  of  not  less  than 
$10,000  and  not  more  than  $100,000  for  each 
such  failure. 

Appendix  B  to  Part  9 — Disclosure  Form 
to  Report  Lobbying 

[Approved  by  OMB  0348-0046] 
BILUNG  COOE  4410-10-P 
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DISCLOSURE  OF  LOBBYING  ACHVITIES 


Complete  this  form  to  disclose  lobbying  activities  pursuant 


activities  pursuant  to  31  U.S.C.    1352 


1.   Type  of  Federal  Action: 

a .  contract 

b .  greuit 

c.  cooperative 
agreement 

d.  loan 

e.  loan  guarantee 

f .  loan  insurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  Initial  award 

c.  post -award 


4 .  Name  and  Address  of  Reporting  Entity 
D  Prime 


n  Subawardee 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department /Agency: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Entity 

(if  individual,  last  name,  first  name, 
MI): 


Continuation  Sheet (s) 


(attach 


11.  Amount  of  Payment  (check  all  that  apply) 
$ D  actual    D  planned 


12 .  Form  of  Payment  (check  all  that  apply) 


D  a .  cash 

D  b.  in-kind;  specify: 


nature_ 
value 


3. 


Report  Type: 

a.  initial  filing 

b.  material  chemge 
For  Material  Change 
Only: 

year  quarter 


date  of  last 
report 


5.  If  Reporting  Entity  in  No.  4  is  Subawardee, 
Enter  Name       and  Address  of  Prime 


Congressional  District,  if  Icnown: 


7.  Federal  Program  Name/Description 
CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 
$       


b.  Individual  Performing  Services  (including 
address  if      different  from  No.  10a) 
(last  name,  first  name,  MI) 


SF-LLL-A,  if  necessary) 


13.  Type  of  Payment  (checJc  a^l  that  apply) 

» 
D    a.  retainer 
d    b.  one-time  fee 
n    c.  commission 
D    d.  contingent  fee 
D    e.  deferred 
D    f.  other;  specify: 


14.   Brief  Description  of  Services  Performed  or  t:o  be  Performed  and  Date js)^  °l_§^£Y.-'£^.; 
indicated  in  Item  11 ; 


including  off icer (s) , 


•(£ 


errployee  ( s ) ,  or  Member  (s)  contacted,  for  payment 


(attach  Continuation- Sheet (s)  SF-LLL-A,  if  necessary) 


15.  Continuation  Sheet (s)  SF-LLL-A 
attached:  


Yes 


No 


16. 


Information  requested  through  this  form  is     . 
authorized  by  title  31  U.S.C.  section  1352.   This 
disclosure  or  lobbying  activities  is  a  material 
representation  of  tact  upon  which  reliance  was 
placed  by  the  tier  eibove  when  this  treuisaction  was 
made  or  entered  into.   This  disclosure  is  required 

gursuant  to  31  U.S.C.  1352.   This  information  will 
e  reported  to  the  Congress  semi-annually  and  will 
be  available  for  public  inspection.  Any  person  who 
fails  to  file  the  required  disclosure  shall  be 
subject  to  a  civil  penalty  of  not  less  than  $10,000 
and  not  more  than  $100,000  for  each  failure. 


rki  um  oslsr 


»i*;-r:r*r,^^;- 


■'.,■  .»■ 


signature : 


Print 
Name: 


Title: 


Telephone 
No.  : 


Date: 


Authorized  for  Local  Reproduction 
Standard  Form--IXL  . 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 


Approved  by  0MB 


Authorized  for  Local  Reproduction 
Standard  Form-LLL-A 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIYITIES 

This  disclosure  form  shall  be  conroleted  by  the  reporting  entity,  whether , subajrfardee  of  prime  ■ 
Federal  recipient,  at  the  initiation  or  receipt  of,  a  covered  Federal  action,  or  a  material  change 
to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1352.   The  filing  of  a  form  is  required 
for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing  of 
attempting  to  influence  an  officer  or  etr^loyee  of  any  agency,  a  Member  pf  Congress,  an  officer  or 
employee  of  Congress,  or  an  eirployee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal 
action.   Use  the  SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  fonti 
is  inadequate.  Conplete  all  items  that  apply  for  both  the  initial  filing  and  material  change 
report.  Kefer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  tor 
additional  information. 

1      Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has 
been  secured  to  influence  the  outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action.  '    . 

3.  '    Identify  the  appropriate  classification  of  this  report.   If  this  is  a  follow-up,  report 

caused  by  a  material  change  to  the  information  previously  reported,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.   Include  . 
Congressional  District,  if  known.  Check  the  appropriate  classification  of  the  reporting  . 
entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or  subaward  recipient. 
Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st 
tier.   Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract 
awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee,"  then  enter  the  full 
name,  address,  city,  state  and  zip  code  of  the  prime  Federal  recipient.   Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.   Include  at 
least  one  organizational  level  below  agency  name,  if  known.   For  example,  Departinent  of 
Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1) . 

If  known,  enter  the  full  Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants, 
cooperative  agreements,  loans,  and  loam  commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  actiOT 
identified  in  item  1  (e.g..  Request  for  Proposal  (RFP)  number.  Invitation  for  Bid  (IFB) 
number,  grant  announcement  number,  the  contract,  grant,  or  loeui  award  number,  the 
application/proposal  control  number  assigned  by  the  Federal  agency) .   Include  prefixes, 
e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the 
Federal  agency,  enter  the  Federal  amount  of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 

(a) 


10. 


11. 


12. 

13, 
14, 


15. 


Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  lobbying  entity 
engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  coverec 
Federal  action. 


(b)  Enter  the  full  names  of  the  individual {% )  performing  services,  and  include  full  address 
if  different  from  10(a);  Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 


Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting 
_.^   ,.^.„  .>  ^-  ^,^-  T-t-,-..^--  entity  (item  10).   Indicate  whether  the  payment  has  been 

(planned) .   Check  all  boxes  that  apply.   It  this  is  a 
the  cumulative  amount  of  payment  made  or  planned  to  be 


entity  (item  4)  to  the  lobbying  entity  (item  lU) .   maicace  wnecner  tne  P  , ^ , 
made  factual)  or  will  be  made  (planned) .   Check  all  bpxes  that  apgly.   It  this 
material  charge  report,  enter 
made. 

Check  the  appropriate  box(es) .   Check  all  boxes  that  apply.   If  payment  is  made  through 
an  in-kind  contribution,  specify  the  nature  and  value  or  the  m-kind  payment. 

Check  the  appropriate  box(es) .   Check  all  boxes  that  apply.   If  other,  specify  nature. 

Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has 

ferformed,  or  will  be  expected  to  perform,  and  the  date(s)  of  any  services  rendered.  . 
nclude  all  preparatory  and  related  activity,  not  just  time  spent  in  actual  contact  with 
Federal  officials.   Identify  the  Federal  official (s)  or  enployee(s)  contacted  or  the 
officer(s),  employee (s),  or  Member (s)  of  Congress  that  were  contacted. 

Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet (s)  is  attached. 


16.     The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title  and 
telephone  number. 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average. 30 
minutes  per  response,    including  time  for  reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the  data  needed,  and  ccKp)leting  and  reviewing 
the  collection  of  information.   Send  comments  regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of  information,  including  suggesl:ions  for  reducing  tnis 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348- 
0046),  Washington,  D.C.   20503. 


(PR  Doc.  03-3145  Filed  3-5-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Immigration  and  Naturalization  Service 

8  CFR  Parrs  1.2, 103,239 

RIN  1601-AA06 

Authority  of  the  Secretary  of  Homeland 
Security;  Delegations  of  Authority; 
immigration  Laws 

agency:  ins,  Homeland  Seciuity. 
action:  Final  rule. 

1 ■  — 

summary:  This  final  rule  amends  certain 
regulations  relating  to  the 
administration  and  enforcement  of  the 
immigration  laws  to  reflect  the  authority 
of  the  Secretary  of  Homeland  Security 
and  to  address  delegation  of  that 
authority,  as  a  result  of  the  March  1 , 
2003,  transfer  of  the  Immigration  and 
Naturalization  Service  of  the 
Department  of  Justice  to  the  Department 
of  Homeland  Security. 
DATES:  This  final  rule  is  effective  March 
6,  2003.  Written  comments  may  be 
submitted  to  the  Department  of 
Homeland  Security  on  or  before  April  7, 
2003. 

ADDRESSES:  Submit  written  conunents 
(preferably  an  original  and  three  copies) 
to  the  Associate  General  Counsel 
(General  Law),  Department  of  Homeland 
Security,  Washington.  DC  20528. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  B.  Busch,  (202)  514-2895,  not  a 
toll  free  call. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  25,  2002,  the  President 
signed  into  law  the  Homeland  Security 
Act  of  2002  (Pub.  L.  107-296)  (the  Act), 
which  created  the  new  Department  of 
Homeland  Security  (DHS).  Pursuant  to 
the  provisions  of  the  Act,  DHS  came 
into  existence  on  January  24,  2003.  As 
provided  by  the  Act  and  by  the 
Department  of  Homeland  Security 
Reorganization  Plan  of  November  25. 

2002,  as  modified  (Reorganization  Plan), 
the  functions  of  the  Immigration  and 
Naturalization  Service  (INS)  of  the 
Department  of  Justice,  and  all 
authorities  with  respect  to  those 
functions,  transfer  to  DHS  on  March  1. 

2003,  and  the  INS  is  abolished  on  that 
date.  The  transition  and  savings 
provisions  of  the  Act.  including  sections 
1512(d)  and  1517,  provide  that 
references  relating  to  the  INS  in  statutes, 
regulations,  directives  or  delegations  of 
authority  shall  be  deemed  to  refer  to  the 
appropriate  official  or  component  of 
DHS.  Despite  this  continued  validity  of 
Title  8  of  the  Code  of  Federal 


Regulations  with  respect  to  DHS,  and  its 
application  as  a  matter  of  law  in  full  to 
DHS  as  the  successor  to  the  INS  unless 
and  until  specifically  modified,  it  is 
appropriate  at  this  time  to  begin  the 
process  of  conforming  the  text  of  Title 
8  to  the  new  governmental  structures 
provided  by  the  Act  and  the 
Reorganization  Plan. 

This  rule  is  also  a  step  in  the  process 
of  separating  DHS  enforcement  and 
services  functions  from  Department  of 
Justice  adjudication  functions  as 
envisioned  by  the  Act.  DHS  and  the 
Department  of  Justice  are  working 
together  to  ensure  that  this  complex  task 
proceeds  as  smoothly  as  possible 
without  unnecessary  disruption  to 
enforcement,  adjudication,  and  other 
immigration  functions. 

n.  The  Final  Rule 

First,  this  final  rule  replaces  8  CFR 
2.1 — stating  the  authority  of  the 
Commissioner  of  the  INS  and  providing 
for  his  redelegation  of  authority — with 
an  equivalent  provision  that  vests  all 
authorities  and  functions  of  DHS  to 
administer  and  enforce  the  immigration 
laws  in  the  Secretary  of  Homeland 
Security.  The  immigration  laws  are 
defined  in  section  101(a)(17)  of  the 
Immigration  and  Nationality  Act  (IN A), 
8  U.S.C.  1101(a)(17),  as  the  INA  and  all 
laws,  conventions,  and  treaties  of  the 
United  States  relating  to  the 
immigration,  deportation,  expulsion,  or 
removal  of  aliens  (this  INA  definition  is 
incorporated  in  Title  8  of  the  Code  of 
Federal  Regulations  by  8  CFR  1 . 1  (a)). 
The  Secretary  may  redelegate  any  of  his 
functions  and  authorities  with  respect  to 
the  immigration  laws  in  his  discretion 
to  any  official,  officer  or  employee  of 
DHS  (including  by  means  of  successive 
redelegations),  or  to  other  employees  of 
the  United  States  to  the  extent 
authorized  by  law.  He  may  delegate  his 
authority  in  any  manner  he  chooses, 
including  by  regulation  or  by 
memorandum,  directive,  or  other 
method.  The  Secretary's  delegations  of 
authority  may  in  his  discretion  be 
published  as  rules  or  notices  in  the 
Federal  Register,  but  the  Secretary  is 
not  required  to  publish  his  delegations 
of  authority  in  the  Federal  Register.  The 
new  section  2.1  reflects  the  statutory 
authority  that  the  Secretary  of 
Homeland  Security  possesses  under 
section  102  and  other  provisions  of  the 
Act  and  other  applicable  law,  and  does 
not  limit  or  constrain  that  authority  in 
any  way. 

Second,  the  final  rule  deletes 
delegations  of  authority  at  8  (^^R  103.1 
that  reflect  the  structure  of  the  former 
INS  and  therefore  no  longer  provide 
accurate  information  from  the 


regulations.  These  delegations  are 
replaced  with  a  cross-reference  to  the 
Secretary  of  Homeland  Security's 
delegation  authority  under  8  CFR  2.1. 
Delegations  to  replace  the  former  §  103.1 
will  be  in  place  on  March  1,  2003,  but 
are  not  required  to  be,  and  will  not  be 
promulgated  as  rules  or  codified  in  the 
Code  of  Federal  Regulations.  The  final 
rule  retains  the  designations  of 
"immigration  officer"  in  former  8  CFR 
103. l{j)  (new  §  103.1(b)),  and  amends  it 
to  include  additional  officers  in  DHS  as 
the  Secretary  may  designate  as  provided 
by  §2.1. 

Third,  the  final  rule  revises  the 
regulation  at  8  CFR  239.1  that  delegates 
authority  to  issue  notices  to  appear.  The 
Secretary  of  Homeland  Security  has 
determined  in  his  discretion  that  he  will 
continue  publication  of  this  delegation 
to  certain  officers  in  the  Code  of  Federal 
Regulations,  but  has  added  a  cross- 
reference  to  his  delegation  authority 
under  8  CFR  2.1  to  clarify  that  he  may 
in  his  discretion  supplement  or  revise 
the  list  by  memorandum  or  other 
method  other  than  rulemaking  or 
publication  in  the  Federal  Register.  The 
list  has  also  been  revised  to  reflect  new 
titles.  This  rule  omits  the  former  first 
sentence  of  §  239.1  as  superfluous 
explanatory  material  that  is  lumecessary 
in  light  of  the  jiuisdictional  regulations 
of  the  Executive  Office  for  Immigration 
Review  of  the  Department  of  Justice  at 
8  CFR  3.14. 

Fourth,  the  final  rule  supplements  the 
regulatory  definition  of  "director"  at  8 
CFR  1.1  (o)  to  clarify  that  on  or  after 
March  1,  2003,  any  reference  to  a 
district  director  or  other  director  in  Title 
8  of  the  Code  of  Federal  Regulations 
with  respect  to  any  function  or  authority 
will  be  a  reference  to  that  official  within 
the  Bureau  of  Inunigration  and  Customs 
Enforcement,  the  Bureau  of  Customs 
and  Border  Protection,  the  Bureau  of 
Citizenship  and  Immigration  Services, 
or  other  component  of  DHS  who  has 
been  delegated  that  function  or 
authority  for  a  district  or  other 
geographic  area. 

ni.  Procedural  Requirements 

Administrative  Procedure  Act 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  or 
delayed  effective  date  is  unnecessary  as 
this  rule  relates  to  agency  organization 
and  management.  Accordingly,  it  is  not 
a  "rule"  as  that  term  is  used  by  the 
Congressional  Review  Act  (Subtitle  E  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)),  and  the  reporting 
requirement  of  5  U.S.C.  801  does  not 
apply. 
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Executive  Order  12866 


This  rule  making  is  limited  to  agency 
organization,  management  or  personnel 
matters,  and  therefore  is  not  a  regulation 
or  rule  as  defined  by  Executive  Order 
12866.  It  has  also,  been  determined  that 
this  rulemaking  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  do  not  apply. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  emplo)mient, 
investment,  productivity,  iiuiovation.  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988:  Civil  Justice 
Reform. 

This  rule  meets  the  applicable 
standards  set  forth  in  section  3  of 
Executive  Order  12988. 

Unfunded  Mandates  Reform  Act  of 
1995  — 

This  rule  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  summary  impact  statement. 


List  ofSubiects 

8  CFR  Parti 

Administrative  practice  and 
procedure,  Immigration. 

8  CFR  Part  2 

Administrative  practice  and 
procedure.  Authority  delegation 
(Government  agencies).  Immigration. 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Immigration,  Privacy, 
Reporting  and  recordkeeping    - 
requirements,  Surety,  bonds. 

8  CFR  Part  239 

Administrative  practice  and 
procediue,  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

Accordingly,  chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Chapter  I — Immigration  and  Naturalization 
Service,  Department  of  Homeland  Security 

1.  The  chapter  heading  is  revised  to 
read  as  set  forth  above. 

PART  1— DERNITIONS 

la.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  8  U.S.C.  1103;  5 
U.S.C.  301;  Public  Law  107-296,  116  Stat. 
2135  (6  U.S.C.  1  etseq.). 

2.  In  §  1.1,  paragraph  (o)  is  revised  to 
read  as  follows: 

§1.1    Definitions. 


(o)  The  term  director,  when  used  with 
respect  to  any  function,  geographic  area, 
office  or  authority,  means  the  district 
director,  service  center  director,  district 
director  for  interior  enforcement  or  for 
other  specified  function,  or  other  official 
within  the  Bureau  of  Citizenship  and 
Inunigration  Services,  the  Bureau  of 
Inunigration  and  Customs  Enforcement, 
the  Biureau  of  Customs  and  Border 
Protection,  or  other  component  of  the 
Department  of  Homeland  Seciuity  who 
has  been  delegated  the  function  or 
authority  by  the  Secretary  of  Homeland 
Security  for  an  office,  region,  district  or 
geographic  area. 


PART  2— AUTHORiry  OF  THE 
SECRETARY  OF  HOMELAND 
SECURITY 

3.  The  heading  for  Part  2  is  revised  to 
read  as  set  forth  above.: 

4.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authoritv:  8  U.S.C.  1103;  5  U.S.C.  301: 
Public  Law  107-296,  116  Stat.  2135  (6  U.S.C. 
1  et  seq.). 

5.  Section  2.1  is  revised  to  read  as 
follows: 

§2.1    AutfKMfty  Of  ttie  Secretary  of 
Homeland  Security. 

All  authorities  and  functions  of  the 
Department  of  Homeland  Seciuity  to 
administer  and  enforce  the  immigration 
laws  are  vested  in  the  Secretary  of 
Homeland  Security.  The  Secretary  of 
Homeland  Security  may,  in  the 
Secretary's  discretion,  delegate  any  such 
authority  or  function  to  any  official, 
officer,  or  employee  of  the  Department 
of  Homeland  Security,  including 
delegation  through  successive 
redelegation,  or  to  any  employee  of  the 
United  States  to  the  extent  authorized 
by  law.  Such  delegation  may  be  made 
by  regulation,  directive,  memorandum, 
or  other  means  as  deemed  appropriate 
by  the  Secretary  in  the  exercise  of  the 
Secretary's  discretion.  A  delegation  of 
authority  or  function  may  in  the 
Secretary's  discretion  be  published  in 
the  Federal  Register,  but  such 
publication  is  not  required. 

PART  103— POWERS  AND  DUTIES; 
AVAILABILITY  OF  RECORDS 

6.  The  heading  for  Part  103  is  revised 
to  read  as  set  forth  above. 

7.  The  authority  citation  for  Part  103 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  552.  552a;  8  U.S.C. 
1101,  1103,  1304,  1356;  31  U.S.C.  9701; 
Public  Law  107-296.  116  Stat.  2135  (6  U.S.C. 
1  et  seq);  E.O.  12356-.  47  FR  14874.  15557, 
3  CFR,  1982  Comp..  p.  166:  8  CFR  part  2. 

8.  Section  103.1  is  revised  to  read  as 
follows: 

§  1 03.1    Delegations  of  auttiority ; 
designation  of  immigration  offi^rs. 

(a)  Delegations  of  authority. 
Delegations  of  authority  to  perform 
functions  and  exercise  authorities  under 
the  immigration  laws  may  be  made  by 
the  Secretary  of  Homeland  Security  as 
provided  by  §  2.1  of  this  chapter. 

(b)  Immigration  Officer.  Any 
inunigration  officer,  immigration 
inspector,  immigration  examiner, 
adjudications  officer.  Border  Patrol 
agent,  aircraft  pilot,  airplane  pilot, 
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helicopter  pilot,  deportation  officer, 
detention  enforcement  officer,  detention 
officer,  investigator,  special  agent, 
investigative  assistant,  intelligence 
officer,  intelligence  agent,  general 
attorney,  applications  adjudicator, 
contact  representative,  chief  legalization 
officer,  supervisory  legalization  officer, 
legalization  adjudicator,  legalization 
officer  and  legalization  assistant, 
forensic  document  analyst,  fingerprint 
specialist,  immigration  information 
officer,  immigration  agent 
(investigations),  asylum  officer,  other 
officer  or  employee  of  the  Department  of 
Homeland  Security  or  of  the  United 
States  as  designated  by  the  Secretary  of 
Homeland  Security  as  provided  in  §  2.1 
of  this  chapter,  or  senior  or  supervisory 
officer  of  such  employee,  is  hereby 
designated  as  an  immigration  officer 
authorized  to  exercise  the  powers  and 
duties  of  such  officer  as  specified  by  the 
Act  and  this  chapter. 

PART  239— INITIATION  OF  REMOVAL 
PROCEEDINGS 

9.  The  authority  citation  for  part  239 
is  revised  to  read  as  follows: 


Authority:  8  U.S.C.  1103, 1221, 1229; 
Homeland  Security  Act  of  2002.  Public  Law 
107-296;  8  CFR  part  2. 

10.  Section  239.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  239.1     Notice  to  appear. 

(a)  Issuance  of  notice  to  appear.  Any 
immigration  officer  performing  an 
inspection  of  an  arriving  alien  at  a  port- 
of-entry  may  issue  a  notice  to  appear  to 
such  an  alien.  In  addition,  the  following 
officers,  or  officers  acting  in  such 
capacity,  may  issue  a  notice  to  appear: 

(1)  District  directors  (except  foreign); 

(2)  Deputy  district  directors  (except 
foreign); 

(3)  chief  patrol  agents; 

(4)  Deputy  chief  patrol  agents; 

(5)  Service  center  directors; 

(6)  Deputy  service  center  directors; 

(7)  Assistant  service  center  directors 
for  examinations; 

.  (8)  Officers  in  charge  (except  foreign); 

(9)  Assistant  officers  in  charge  (except 
foreign); 

(10)  Supervisory  special  agents; 

(11)  Supervisory  deportation  officers; 

(12)  Supervisory  detention  and 
deportation  officers; 

(13)  Supervisory  district  adjudications 
officers; 


(14)  Supervisory  asylum  officers; 

(15)  Supervisory  border  patrol  agents; 

(16)  Directors  of  investigations; 

(17)  District  directors  for  interior 
enforcement; 

(18)  Deputy  or  assistant  district 
directors  for  interior  enforcement; 

(19)  Director  of  detention  and 
removal; 

(20)  Supervisory  asylum  officers; 

(21)  Port  directors; 

(22)  Deputy  port  directors; 

(23)  Directors  of  juvenile  affairs; 

(24)  Directors  or  officers  in  charge  of 
detention  facilities; 

(25)  Directors  of  field  operations; 

(26)  Deputy  or  assistemt  directors  of 
field  operations;  or 

(27)  Other  officers  or  employees  of  the 
Department  of  Homeland  Security  or  of 
the  United  States  who  are  delegated  the 
authority  to  issue  notices  to  appear  as 
provided  by  §  2.1  of  this  chapter. 
***** 

Dated:  February  28.  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 
[PR  Doc.  03-5146  Filed  3-5-03;  8:45  am]  « 
BILUNG  COOE  4410^10-^ 
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March  6,  2003 
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SECURITIES  AND  EXCHANGE 
COMMISSION  ^ 

[Release  No.  34-47425/February  28, 2003] 

Order  Making  Fiscal  2003  Mid- Year 
Adjustment  to  the  Fee  Rates 
Applicable  Under  Sections  31(b)  and 
(c)  of  the  Securities  Exchange  Act  of 
1934 

I.  Background 

Section  31  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  requires 
each  national  securities  exchange  and 
national  securities  association  to  pay 
transaction  fees  to  the  Commission. ' 
Specifically,  section  31(b)  requires  each 
national  securities  exchange  to  pay  to 
the  Commission  fees  based  on  the 
aggregate  dollar  amount  of  sales  of 
certain  securities  transacted  on  the 
exchange.  2  Section  31(c)  requires  each 
national  securities  association  to  pay  to 
the  Commission  fees  based  on  the 
aggregate  dollar  amount  of  sales  of 
certain  securities  transacted  by  or   ' 
through  any  member  of  the  association 
other  than  on  an  exchange.^ 

Sections  31(j)(l)  and  (3)  require  the 
Commission  to  make  annual 
adjustments  to  the  fee  rates  applicable 
under  sections  31(b)  and  (c)  for  each  of 
the  fiscal  years  2003  through  2011,  and 
one  final  adjustment  to  fix  the  fee  rates 
for  fiscal  year  2012  and  beyond.'* 
Section  31(j){2)  requires  the 
Commission,  in  certain  circumstances, 
to  make  a  mid-year  adjustment  to  the  fee 
rates  in  fiscal  2002  through  fiscal  2011. 
The  annual  and  mid-year  adjustments 
are  designed  to  adjust  the  fee  rates  in  a 
given  fiscal  year  so  that,  when  applied 
to  the  aggregate  dollar  volume  of  sales 
for  the  fiscal  year,  they  are  reasonably 
likely  to  produce  total  fee  collections 
under  section  31  equal  to  the  "target 
offsetting  collection  amount'"  specified 
in  section  31(1)(1)  for  that  fiscal  year.^ 
For  fiscal  2003,  the  target  offsetting 
collection  amount  is  $849,000,000.6 

Congress  established  the  target 
offsetting  collection  amounts  in  the 
Investor  and  Capital  Markets  Fee  Relief 
Act  ("Fee  Relief  Act")  by  applying 
reduced  fee  rates  to  the  Congressional 
Budget  Offices  ("CBO")  January  2001 
projections  of  dollar  volume  for  fiscal 
years  2002  through  2011.^  In.any  fiscal 


•  15  U.S.C.  7Bee. 

» 15  U.S.C.  78ee(b). 
3  15U.S.C.  78ee(c). 

*  15  U.S.C.  78ee(j)(l)  and  (j)(3). 
»See  15  U.S.C.  78ee(lMl). 
'Id. 

'The  target  offsetting  collection  amounts  for 
fiscal  2002  through  2006  were  determined  by 
applying  a  rate  of  SI  5  per  million  to  the  CBO's 
January  2001  pro)ections  of  dollar  volume  for  those 


year  through  fiscal  2011,  the  annual, 
and  in  certain  circumstances,  mid-year 
adjustment  mechanisms  will  result  in 
additional  fee  rate  reductions  if  the 
CBO's  January  2001  projection  of  dollar 
volume  for  the  fiscal  year  proves  to  be 
too  low,  and  fee  rate  increases  if  the 
CBO's  January  2001  projection  of  dollar 
volume  for  the  fiscal  year  proves  to  be 
too  high. 

n.  Determination  of  the  Need  for  a  Mid- 
Year  Adjustment  in  Fiscal  2003 

Under  section  31(j)(2)  of  the  Exchange 
Act.  the  Commission  must  make  a  mid- 
year adjustment  to  the  fee  rates  imder 
sections  31(b)  and  (c)  in  fiscal  year  2003 
if  it  determines,  based  on  the  actual 
aggregate  dollar  volume  of  sales  during 
the  first  five  months  of  the  fiscal  year, 
that  the  baseline  estimate 
($33,158,519,250,001)  is  reasonably 
likely  to  be  10%  (or  more)  greater  or  less 
than  the  actual  aggregate  dollar  volume 
of  sales  for  fiscal  2003.8  Jq  make  this 
determination,  the  Commission  must 
estimate  the  actual  aggregate  dollar 
volume  of  sales  for  fiscal  2003. 

Based  on  data  provided  by  the 
national  securities  exchanges  and  the 
national  securities  association  that  are 
subject  to  section  31,^  the  actual 
aggregate  dollar  volume  of  sales  during 
the  first  four  months  of  fiscal  2003  was 
$7,073,980, 109.231. 'o  Using  these  data 
and  a  methodology  for  estimating  the 
aggregate  dollar  amount  of  sales  for  the 
remainder  of  fiscal  2003  (developed 


fiscal  years.  The  target  offsetting  collection  amounts 
for  fiscal  2007  through  201 1  were  determined  by 
applying  a  rate  of  S7  per  million  to  the  CBO's 
January  2001  projections  of  dollar  volume  for  those 
fiscal  years.  For  example.  CBO's  January  2001 
projection  of  dollar  volume  for  fiscal  2003  was 
$56,600,000,000,000.  Applying  the  initial  rate 
under  the  Fee  Relief  Act  of  $15  per  million  to  that 
projection  produces  the  target  offsetting  collection 
amount  for  fiscal  2003  of  S849.000.000. 

"The  amount  $33,158,519,250,001  is  the  baseline 
estimate  of  the  aggregate  dollar  amount  of  sales  for 
fiscal  year  2003  calculated  by  the  Commission  in 
its  Order  Making  Fiscal  2003  Annual  Adjustments 
to  the  Fee  Rates  Applicable  Under  Section  6(b)  of 
the  Securities  Act  of  1933  and  sections  13(e),  14(g]. 
31(b)  and  31(c)  of  the  Securities  Exchange  Act  of 
1934.  Rel.  No.  34-^5842  (April  29.  2002).  67  FR 
22126  (May  2,2002). 

"Each  exchange  is  required  to  file  a  monthly 
report  on  Form  R-31  containing  dollar  volume  data 
on  sales  of  securities  subject  to  section  31  on  the 
exchange.  The  report  is  due  by  the  end  of  the  month 
following  the  month  for  which  the  exchange 
provides  dollar  volume  data.  The  NASD  Inc. 
("NASD")  provides  data  separately. 

"■Although  section  31(j)(2)  indicates  that  the 
Commission  should  determine  the  actual  aggregate 
dollar  volume  of  sales  for  fiscal  2003  "based  on  the 
actual  aggregate  dollar  volume  of  sales  during  the 
first  5  months  of  such  fiscal  year,"  data  are  only 
available  for  the  first  four  months  of  the  fiscal  year 
as  of  the  date  the  Commission  is  required  to  issue 
this  order,  i.e.,  March  1,  2003.  Dollar  volume  data 
on  sales  of  securities  subject  to  section  31  for       ^ 
February  2003  will  not  be  available  &pm  the 
exchanges  and  the  NASD  for  several  weeks. 


after  consultation  with  the  CBO  and  the 
OMB),'^  the  Commission  estimates  that 
the  aggregate  dollar  amount  of  sales  for 
the  remainder  of  fiscal  2003  to  be 
$14,847,347,328,783.  Thus,  the 
Commission  estimates  that  the  actual 
aggregate  dollar  volume  of  sales  for  all 
of  fiscal  2003  will  be 
$21,921,327,438,013. 

Because  $33,158,519,250,001  is  more 
than  10%  greater  than  the 
$21,921,327,438,013  estimated  actual 
aggregate  dollar  volume  of  sales  for 
fiscal  2003,  section  31(j)(2)  of  the 
Exchange  Act  requires  the  Commission 
to  issue  an  order  adjusting  the  fee  rates 
under  sections  31(b)  and  (c). 

III.  Calculation  of  the  Uniform  Adjusted 
Rate 

Section  31(j)(2)  specifies  the  method 
for  determining  the  mid-year  adjustment 
for  fiscal  2003.  Specifically,  the 
Commission  must  adjust  the  rates  under 
sections  31(b)  and  (c)  to  a  "uniform 
adjusted  rate  that,  when  applied  to  the 
revised  estimate  of  the  aggregate  dollar 
amount  of  sales  for  the  remainder  of 
[fiscal  2003],  is  reasonably  likely  to 
produce  aggregate  fee  collections  under 
section  31  (including  fees  collected 
during  such  5-month  period  and 
assessments  collected  under  [section 
31(d)l)  that  are  equal  to 
($849,000,000)."  12  In  other  words,  the 
uniform  adjusted  rate  is  determined  by 
subtracting  fees  collected  prior  to  the 
effective  date  of  the  new  rate  and 
assessments  collected  under  section 
31(d)  during  all  of  fiscal  2003  ft-om 
$849,000,000,  which  is  the  target 
offsetting  collection  amount  for  fiscal 
2003.  That  difference  is  then  divided  by 
the  revised  estimate  of  the  aggregate 
dollar  volume  of  sales  for  the  remainder 
of  the  fiscal  year  following  the  effective 
date  of  the  new  rate. 

The  Commission  estimates  that  it  will 
collect  $311,031,169  in  fees  for  the 
period  prior  to  the  effective  date  of  the 
mid-year  adjustment  '^  and  $22,100  in 


"See  Appendix  A. 

"  15  U.S.C.  78ee(j)(2).  The  term  "fees  collected  " 
is  not  defined  in  section  31.  Because  national 
securities  exchanges  and  national  securities 
associations  are  not  required  to  pay  the  first 
installment  of  section  31  fees  for  fiscal  2003  until 
March  15,  the  Commission  will  not  "collect"  any 
fees  in  the  first  five  months  of  fiscal  2003.  See  15 
U.S.C.  78ee(e).  However,  the  Commission  believes 
that,  for  purposes  of  calculating  the  mid-year 
adjustment.  Congress,  by  stating  in  section  31(j)(2) 
that  the  "uniform  adjusted  rate  *   *   *  is  reasonably 
likely  to  produce  aggregate  fee  collections  under 
section  31  *    *    *  that  are  equal  to  (S849.000.000|," 
intended  the  Commission  to  include  the  fees  that 
the  Commission  will  collect  based  on  transactions 
in  the  six  months  before  the  effective  date  of  the 
mid-year  adjustment. 

'^This  calculation  is  based  on  applying  a  fee  rate 
of  S30.10  per  million  to  the  projected  aggregate 
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assessments  on  round  turn  transactions 
in  security  futures  products  during  all  of 
fiscal  2003.  Using  the  methodology 
referenced  in  part  11  above,  the 
Commission  estimates  that  the  aggregate 
dollar  volume  of  sales  for  the  remainder 
of  fiscal  2003  following  the  effective 
date  of  the  new  rate  vdll  be 
$11,505,683,278,185.  Based  on  these 
estimates,  the  uniform  adjusted  rate  is 
$46.80  per  million  of  the  aggregate 
dollar  amount  of  sales  of  securities.  ^  ^ 

The  Commission  recognizes  that  this 
fee  rate  is  higher  than  the  fee  r^te  in 
effect  prior  to  the  enactment  of  the  Fee 
Relief  Act.  However,  this  higher  fee  rate 
is  a  direct  consequence  of  the  decline  in 
dollar  volume  in  fiscal  2003  compared 
to  the  CBO's  January  2001  projection  of 
dollar  volume  for  fiscal  2003.  The  recent 
decline  in  dollar  volume  for  securities 
triansactions  subject  to  section  31  fees  is 
illustrated  in  Appendix  A. 

rv.  Efiective  Date  of  the  Uniform 
Adjusted  Rate 

Section  31(j)(4){B)  of  the  Exchange 
Act  provides  that  a  mid-year  adjustment 
shall  take  effect  on  April  1  of  the  fiscal 
year  in  which  such  rate  applies. 
Therefore,  the  exchanges  and  the 
national  securities  association  that  are 
subject  to  section  31  fees  must  pay  fees 
under  sections  31(b)  and  (c)  at  the 
uniform  adjusted  rate  of  $46.80  per 
million  for  sales  of  securities  transacted 
on  April  1,  2003,  and  thereafter  until  the 
annual  adjustment  for  fiscal  2004  is 
effective." 


(continued)  dollar  volume  of  sales  of  securities 
subject  to  section  31  through  March  21,  2003,  and 
a  rate  of  $25.20  for  the  period  from  March  22,  2003. 
to  March  31,  2003.  Because  the  Commission's  2003  ' 
appropriations  act  was  not  enacted  prior  to  the  end 
of  fiscal  year  2002,  Exchange  Act  section  31(k),  the 
"Lapse  of  Appropriation"  provision,  provided  that 
the  fee  rate  in  use  at  the  end  of  fiscal  year  2002, 
$30.10  per  million,  remains  in  effect  until  30  days 
after  the  Commission's  regular  appropriation  for 
fiscal  year  2003  was  enacted.  See  also  Order  Making 
Fiscal  2003  Annual  Adjustments  to  the  Fee  Rates 
Applicable  Under  Section  6(b)  of  the  Securities  Act 
of  1933  and  sections  13(e),  14(g),  31(b)  and  31(c)  of 
the  Securities  Exchange  Act  of  1934,  Rel.  No.  34- 
45842  (April  29.  2002),  67  FR  22126  (May  2,  2002). 
The  Commission's  regular  appropriation  for  fiscal 
year  2003  was  enacted  on  February  20,  2003,  and 
the  $25.20  rate  goes  into  effect  30  days  later,  by 
operation  of  the  statute.  See  Exchange  Act  section 
31(j)(4)(A)(ii). 

«  The  calculation  is  as  follows: 
($849,000,000- $31 1,031,169- $22,100)/ 
$11,505,683,278,185  =  $0.000046755.  Consistent 
with  the  system  requirements  of  the  exchanges  and 
the  NASD,  the  Commission  rounds  this  result  to  the 
seventh  decimal  point,  yielding  a  rate  of  $46.80  per 
million. 

>s  Section  31(j)(l)  and  section  31(g)  of  the 
Exchange  Act  require  the  Commission  to  issue  an 


V.  Conclusion 

Accordingly,  pursuant  to  section  31  of 
the  Exchange  Act.i^ 

It  is  hereby  ordered  that  each  of  the 
fee  rates  under  sections  31(b)  and  (c)  of 
the  Exchange  Act  shall  be  $46.80  per 
$1,000,000  of  the  aggregate  dollar 
amoimt  of  sales  of  securities  subject  to 
these  sections  effective  April  1,  2003. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

Appendix  A 

A.  Baseline  Estimate  of  the  Aggregate  Dollar 
Amount  of  Sales 

First,  calculate  the  average  daily  dollar 
amount  of  sales  (ADS)  for  each  month  in  the 
sample  (January  1993 — January  2003).  The 
data  obtained  ft-om  the  exchanges  and 
Nasdaq  are  presented  in  Table  A.  The 
monthly  aggregate  dollar  amount  of  sales 
(exchange  plus  Nasdaq)  is  contained  in 
column  E. 

Next,  calculate  the  change  in  the  natural 
logarithm  of  ADS  from  month-to-month.  The 
average  monthly  change  in  the  logarithm  of 
ADS  over  the  entire  sample  is  0.014  and  the 
standard  deviation  0.116.  Assume  the 
monthly  percentage  change  in  ADS  follows  a 
random  walk.  The  expected  monthly 
percentage  growth  rate  of  ADS  is  2.0  percent. 

Now,  use  the  expected  monthly  percentage 
growth  rate  to  forecast  total  dollar  volume. 
For  example,  one  can  use  the  ADS  for 
January  2003  ($80,998,598,695)  to  forecast 
ADS  for  February  2003  ($82,654,487,385  = 
$80,998,598,695  x  1.020).'  Multiply  by  the 
number  of  trading  days  in  February  2003  (19) 
to  obtain  a  forecast  of  the  total  dollar  voliuue 
forecast  for  the  month  ($1,570,435,260,311). 
Repeat  the  method  to  generate  forecasts  for 
subsequent  months. 

The  forecasts  for  total  dollar  volume  are  in 
column  I  of  Table  A.  The  following  is  a  more 
formal  (mathematical)  description  of  the 
procedure: 

1.  Divide  each  month's  total  dollar  volume 
(column  E)  by  the  number  of  trading  days  in 
that  month  (column  B)  to  obtain  the  average 
daily  dollar  voliune  (ADS,  column  F). 

2.  For  each  month  t,  calculate  the  change 
in  ADS  from  the  previous  month  as  Ac  =  log 
(ADS,/ADS,- 1),  where  log  (x)  denotes  the 
natural  logarithm  of  x. 

3.  Calculate  the  mean  and  standard 
deviation  of  the  series  {A|,  Ai, .  .  .  ,  Aijo}. 


order  no  later  than  April  30,  2003,  adjusting  the  fee 
rates  applicable  under  sections  31(b)  and  (c)  for 
fiscal  20O4.  These  fee  rates  for  fiscal  2004  wif^be 
effective  on  the  later  of  October  1,  2003,  or  30  days 
ai^er  the  enactment  of  the  Commission's  regular 
appropriation  for  fiscal  2004. 

'» 15  U.S.C.  78ee. 

'The  value  1.020  has  been  rounded.  All 
computations  are  done  with  the  unrounded  value. 


These  are  given  by  n  =  0.014  and  a  =  0.116, 
respectively. 

4.  Assume  that  the  natural  logarithm  of 
ADS  follows  a  random  walk,  so  that  A,  and 

A,  are  statistically  independent  for  any  two 
months 's  and  t. 

5.  Under  the  assumption  that  A,  is- normally 
distributed,  the  expected  value  of  ADS,/ 
ADS,-  I  is  given  by  exp  (n  +  a^/2).  or  on 
average  ADS,  =  1.020  x  ADS,  _  i. 

6.  For  February  2003,  this  gives  a  forecast 
ADS  of  1.020  X  $80,998,598,695  = 
$82,654,487,385.  Multiply  this  figure  by  the 
19  trading  days  in  February  2003  to  obtain 
a  total  dollar  volume  forecast  of 
$1,570,435,260,311. 

7.  For  March  2003,  multiply  the  February 
2003  ADS  forecast  by  1.020  to  obtain  a 
forecast  ADS  of  $84,344,228,109.  Multiply 
this  figure  by  the  21  trading  days  in  March 
2003  to  obtain  a  total  dollar  volume  forecast 
of  $1,771,228,790,287. 

8.  Repeat  this  procedure  for  subsequent 
months. 

B.  Using  the  Forecasts  frt>m  A  To  Calculate 
the  New  Fee  Rate 

1.  Using  the  data  from  Table  A,  determine 
the  actual  and  projected  aggregate  dollar 
volume  of  sales  between  10/1/02  and  3/21/ 
03  to  be  $9,909,578,791,175.  (Allocate  the 
projected  aggregate  dollar  volume  in  March 
2003  based  on  the  number  of  trading  days  in 
the  periods — 15  trading  days  during  3/1/03 
and  3/21/03,  and  6  trading  days  during  3/22/ 
03  and  3/31/03.)  Multiply  this  amount  by  the 
fee  rate  of  $30.10  per  million  dollars  in  sales 
during  this  period  and  get  an  estimate  of 
$298,278,322  in  actual  and  projected  fees 
collected  during  10/1/02  and  3/21/03. 
Determine  the  projected  aggregate  dollar 
volume  of  sales  between  3/22/03  and  3/31/ 
03  to  be  $506,065,368,653.  Multiply  this 
amount  by  the  fee  rate  of  $25.20  per  million 
dollars  in  sales  during  this  period  and  get  an 
estimate  of  $12,752,847  in  projected  fees 
collected  during  3/22/03  and  3/31/03. 

2.  Estimate  the  amount  of  assessments  on 
securities  futures  products  collected  during 
10/1/02  and  9/30/03  to  be  $22,100  by 
summing  the  amounts  collected  through 
)anuary  of  $4,747  with  projections  of  a  2% 
monthly  increase  in  subsequent  months. 

3.  Using  the  data  from  Table  A,  determine 
the  projected  aggregate  dollar  volume  of  sales 
between  4/1/03  and  9/30/03  to  be 
$11,505,683,278,185. 

4.  The  rate  necessary  to  collect  the  target 
$849,000,000  in  fee  revenues  is  then 
calculated  as:  ($849,000,000  -  $298,278,322 
-  $12,752,847  -  $22,100)  + 
$11,505,683,278,185  =  .000046755. 

5.  Consistent  with  the  system  requirements 
of  the  exchanges  and  the  NASD,  round  the 
rate  to  the  seventh  decimal  point,  yielding  a 
rate  of  .0000468  (or  $46.80  per  million). 
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Table  A.— Estimation  of  Baseline  of  the  Aggregate  Dollar  Amount  of  Sales 

[Methodology  developed  in  consultation  with  the  Office  of  Management  and  Budget  and  the  CongressionaJ  Budget  Office.l 


Fm  rat*  calcuMionr 


a.  Baseline  estimate  01  the  aggregate  dollar  aiTKXint  of  sales,  1(V1A)2  to  3/21/D3  (SMiNtons)  ... 
b  Baseline  estimate  of  ttie  aggregate  dollar  amount  o(  sales,  3^22/03  to  3^31^)3  (SMillions)  ... 

c  Baseline  estimate  o»  the  aggregate  dollar  amount  of  sales,  4/1/03  to  9/3(V03  (SMiMwns)  

d  Estimated  collections  in  assessments  on  securities  futures  products  in  FY  2003  (SMillions) 
d  Implied  lee  rate  (($849,000,000  -  00000301'a  -  0  0000252*b  -  d)/c)  


9,909,579 

506,065 

11,505,683 

0.022 

$46,755 


(A) 
Month 


(B) 

#o< 

trading 

days  In 

month 


(C) 
Exchange-listed  dol- 
lar amount  of  sales 


Jan-93  . 

Fet>-93 

Mar-93  . 

Apr-93 

May-93 

Jun-93  . 

Jul-93  .. 

Aug-93 

Sep-93 

Oct-93 

IMov-93 

Dec-93  . 

Jan-94  . 

Feb-94 

Mar-94 

Apr-94 

May-94 

Jun-94 

Jul-94  .. 

Aug-M. 

Sep-94 

Oct-94 

Nov-94 

Jan-95 

Feb-95 

Mar-95 

Apr-95 

May-95 

Jun-95 

Jul-95  . 

Aug-95 

Sep-95 

Oct-95 

Nov-95 

Dec-95 

Jan-96 

Fet>-96 

Mar-96 

Apr-96 

May-96 

Jun-96 

Jul-96 

Aug-96 

Sep-96 

Oct-96 

Nov-96 

Dec-96 

Jan-97 

Feb-97 

Mar-97 

Apr-97 

May-97 

Jun-97 

Jul-97  . 

Aug-97 

Sep-97 

Oct-97 

Nov-97 

Doc-97 

Jan-98 

Fel)-98 

Mar-98 

/Vpr-98 

May-98 

Jun-98 


20 

19 

23 

21 

20 

22 

21 

22 

21 

21 

21 

22 

21 

19 

23 

19 

21 

22 

20 

23 

21 

21 

21 

21 

21 

19 

23 

19 

22 

22 

20 

23 

20 

22 

21 

20 

22 

20 

21 

21 

22 

20 

22 

22 

20 

23 

20 

21 

22 

19 

20 

22 

21 

21 

22 

21 

21 

23 

19 

22 

20 

19 

22 

21 

20 

22 


212,344,305.792 

238,758,759,740 

254.153.083,005 

259,894.323,029 

228.370,238,902 

223,269.586,987 

228,189,513.167 

240,087,999,028 

243,134,952,411 

275,653.273,040 

280.909.537,581 

268,471,426,906 

277,615,393.351 

281,053,587,314 

316,713,498,173 

289,365,151,226 

241,278.516,490 

245,067.967,632 

221,511,138,952 

255,511,795,450 

273,589.300.476 

266,363,537.805 

267.314,618.799 

265,184,891,948 

253,958,524,771 

263,486,075,035 

330,806,034,718 

285,586,213818 

340,254,177,379 

376,703,055,609 

346,809.496.831 

327,435.391.060 

352.176.019.676 

386.892.948,035 

340,868.134.565 

386.356.222.037 

412.342.988.854 

432,110,721,273 

462,522.216,093 

419,529.647,022 

444,864,509.489 

364.047.300,223 

405,998,331,384 

347,207,351,036 

361,752,600,688 

450,138,412,454 

468,499,807,419 

475,791,378,753 

578,613.348,586 

500.101.991,446 

526,670,517,788 

541,016,966,315 

560,712,670,647 

590,497,004,859 

665,142,486.898 

646.260.997.751 

636.729,800.602 

795,309,593,718 

614,656.941.587 

771.801.485.199 

664,267,640.263 

672,565,048,157 

798,277,192,905 

821,022,063,854 

717,711,593,246 

781,193,541,641 


(D) 

Nasdaq  dollar 

amount  of  sales 


(E) 
Aggregate  Dollar 
Amount  of  Sales 


(F) 

Average  daily  dollar 

amount  of  sales 

(AOS) 


(G) 
Change 
in  LNo( 

ADS 


(H) 
Forecast  ADS 


(I) 

Forecast  aggregate 

dollar  amount  of 

sales 


107,992.636.000 

107,865.220.000 

104,714,261,000 

101,842,746,000 

103,225,212,000 

105,819,661,000 

101,802,827,000 

117,600,923,000 

117,640.918,000 

139,364.838,000 

127,345.828,000 

114,885,343.000 

137,551.072.000 

122,882,920.000 

151,177,373,000 

114,834,515,000 

112,318,747,000 

112,555,736,000 

100,563,525,000 

127,675.353.000 

111.984.539,000 

129,089,800,000 

121,827,668,000 

106,839,641,000 

125,092,685,000 

125,574,811,000 

161,066,575,000 

149,741,420,000 

191,600.883,000 

197,629.158.000 

229,239,839,000 

243,203,335,000 

225,957,920,000 

255,297,230,000 

255,556,416,000 

238,254,219,000 

275,256.103,000 

255,121,750,000 

252,313,904,000 

284,880,671,000 

323,514,998,000 

267,051,480,000 

282,430,397,000 

222,902,421,000 

255,491 ,281 ,000 

314,131,029,000 

279,994,893,000 

288,688.118,000 

378,819,289.000 

337,072,192.000 

312,522,211,000 

321,782,247,000 

365.021,182,000 

339,912,081,000 

420,540,220,000 

385,083,141,000 

399,730,444,000 

534,343,839,000 

311,360,937,000 

375,503,531,000 

375,290,271,000 

408,876,474,000 

464,862,662,000 

478,804,341,000 

392,290,631 ,000 

464,886,854,000 


320,336,941,792 
346,623,979,740 
358,867,344,005 
361 ,737,069,029 
331 ,595,450,902 
329,089,247,987 
329,992,340.167 
357,688,922,028 
360,775,870,411 
415,018,111,040 
408,255,365,581 
383,356,769,906 
415,166,465,351 
403,936,507,314 
467,890,871,173 
404,199,666,226 
353,597,263,490 
357,623,703,632 
322,074,663,952 
383,187,148,450 
385,573,839,476 
395,453,337,805 
389,142,286.799 
372,024,532,948 
379,051 ,209,771 
389,060,886,035 
491,872,609,718 
435,327,633,818 
531,855,060,379 
574,332,213,609 
576,049,335,831 
570,638,726,060 
578,133,939,676 
642,190,178.035 
596,424,550,565 
624,610,441,037 
687,599,091,854 
687,232,471 .273 
714,836,120,093 
704,410,318,022 
768,379,507,489 
631,098,780.223 
688,428,728,384 
570,109,772,036 
617,243.881,688 
764,269,441,454 
748,494,700,419 
764,479,496,753 
957,432,637.586 
837,174,183,446 
839,192,728,788 
862,799,213,315 
925,733,852,647 
930,409,085,859 
1,085,682,706,898 
1,031,344,138,751 
1 ,036,460.244,602 
1,329,663,432,718 
926,017,878,587 
1,147,305,016,199 
1,039.557,911,263 
1,081,441,522.157 
1,263,139,854,905 
1,299,826.404.854 
1.110,002,224,246 
1,246,080,395,641 


16.016,847,090 

18,243,367,355 

15,602,928,000 

17,225,574,716 

16,579,772,545 

14,958,602,181 

15,713,920,960 

16.258,587,365 

17.179,803,353 

19.762.767,192 

19,440,731,694 

17,425,307,723 

19,769,831,683 

21,259,816,174 

20,343,081,355 

21 ,273,666,643 

16,837,964,928 

16,255,622,892 

16,103,733,198 

16,660,310,802 

18,360,659,023 

18,831,111,324 

18,530,585,086 

17,715,453,950 

18,050,057,608 

20,476,888,739 

21,385,765,640 

22,91 1 ,980,727 

24,175,230,017 

26,106,009,7T0 

28,802,466,792 

24,810,379,394 

28,906,696,984 

29,190,462,638 

28,401,169,075 

31 ,230,522.052 

31,254,504,175 

34,361,623,564 

34,039,815,243 

33,543,348,477 

34,926,341,250 

31,554,939,011 

31,292,214,927 

25,914,080,547 

30,862,194,084 

33.229,106,150 

37,424,735,021 

36,403,785,560 

43,519,665,345 

44,061,799,129 

41,959.636,439 

39,218,146,060 

44,082,564^412 

44,305,194,565 

49,349,213,950 

49,111,625,655 

49,355,249,743 

57,811,018,814 

48,737,783,084 

52,150,228,009 

51,977,895,563 

56,917,974.850 

57,415,447,950 

61,896,495,469 

55,500,111,212 

56,640,017.984 


0,130 

0.000 

0.099 

-0i338 

-0.103 

0.049 

0.034 

0.055 

0.140 

-0.016 

-0.109 

0126 

0.073 

-0.044 

0.045 

-0.234 

-0.035 

-0.009 

0034 

0.097 

0.025 

-0.016 

-0  045 

0.019 

0126 

0.043 

0.069 

0.054 

0.077 

0.098 

-0.149 

0.153 

0.010 

-0.027 

0.095 

0.001 

0.095 

-0.009 

-0.015 

0.040 

-0102 

-0  008 

-0189 

0.175 

0.074 

0.119 

-0.028 

0.179 

0.012 

-0.049 

-0  068 

0.117 

0.005 

0.108 

-0.005 

0.005 

0.158 

-0.171 

0068 

-0.003 

0.091 

0.009 

0075 

-0.109 

0020 
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(A) 
Month 


(B) 

#of 

trading 

days  In 

month 


(C) 

Exchange-listed  dol- 
lar amount  of  sales 


(0) 

Nasdaq  dollar 
anKMjnt  of  sales 


(E) 
Aggregate  Dollar 

/Vmounf  of  Sales 


(F) 

Average  daily  dollar 

amount  of  sales 

(AOS) 


(G) 
Change 
in  LN  of 

ADS 


(H) 
Forecast  ADS 


(I) 

Forecast  aggregate 

dollar  amount  of 

sales 


Jul-98 

Aug-98 

Sep-98 

Oct-98 

Nov-98 

DeC"98 

Jan-99 

Feb-99 

Mar-99 

Apr-99 

May-99 

Jun-99 

Jul-99  . 

Aug-99 

Sep-99 

Oct-99 

Nov-99 

Dec-99 

Jan-00 

Feb-00 

Mar-00 

Apr-OO 

May-00 

Jun-<X) 

Jul-00  . 

Aug-00 

Sep-00 

Oc»-00 

Nov-00 

Oec-00 

Jan-01 

Feb^l 

Mar-01 

Apr-01 

May^l 

Jun-01 

Jul-01   . 

Aug-01 

Sep-01 

Oct-01 

Nov-OI 

Oec-01 

Jan-02 

Feb-02 

Mar-02 

Apr-02 

May-02 

Jun-02 

Jul-02  . 

Aug-02 

Sep-02 

Ocl-02 

Nov-02 

Oec-02 

Jan-03 

Feb-03 

Mar-03 

Apr-03 

May-03 

Jun-03 

Jul-03  . 

Aug-03 

Sep-03 


22 
21 
21 
22 
20 
22 
19 
19 
23 
21 
20 
22 
21 
22 
21 
21 
21 
22 
20 
20 
23 
19 
22 
22 
20 
23 
20 
22 
21 
20 
21 
19 
22 
20 
22 
21 
21 
23 
15 
23 
21 
20 
21 
19 
20 
22 
22 
20 
22 
22 
20 
23 
20 
21 
21 
19 
21 
21 
21 
21 
22 
21 
21 


839,132.005.554 
811,893.940,585 
899,363,115,702 
934,874,788,951 
761,843,293,678 
831,906,512,838 
999,043,017,550 
881,206,542,866 
.064,559,310,307 
,200,826,668,871 
.052.642.277,388 
968,355,845,707 
968,729,547,313 
909,861,580,448 
886,209,235.286 
,075,832,673,61 1 
,125,441,492,744 
,260,244,827,356 
.293.751.986,296 
,237,324.279,941 
,675,729,644,521 
,429,668,149.369 
,273,774.500.287 
,283,603,525,223 
,203,862,111,445 
,211,624,989,972 
,261.317,634.976 
,517.440,783,915 
,290,090,415,114 
,367,739.635,585 
.547,342,196,427 
,223,669.743,506 
454,524.517,280 
312,755,897.976 
320.141,836.216 
,241,534,765.288 
,240,941,545,734 
123.517,678,209 
,051,262,586,802 
361,284,609,043 
176,788,120,102 
170.905.574,588 
291,250,297,101 
263,981,883,602 
,389,898,629,427 
,421,949,055,151 
,385,822,316.157 
328,095.777.811 
,763.762.436.133 
351,178.678,292 
139,710.089.326 
557,604,059,315 
281,865,198,491 
135,751,469,074 
243.044,958.028 


561,429,081,000 

494,696,509,000 

452,978,456,000 

519,628,635,672 

534,735,697,587 

610,078,427.246 

881,762,273,376 

771,821,519,115 

845,323.661.356 

974,846.639,668 

728,648,483.251 

728,666,375,241 

795,657,683,556 

782,763,893,461 

842,754,416,364 

938,836,857,225 

1,218,999,895,936 

1 ,472,542,539,476 

1,759.510.466,949 

1,730,179.962,177 

2,460,195,052,947 

1 ,739,658,625,584 

1,374,100,073,878 

1 ,594,692,767,334 

1 ,594,341 ,902,395 

1,481.001,529,902 

1,631.936.332,356 

1,925,128,263,471 

1,473.929,732.217 

1.419,735.645,693 

1.573.412.629,060 

1,130,494,302,446 

1,080,912,409,264 

991,843.272,797 

1,023,175,979,663 

847,846,047,529 

757,402,982,130 

669,526.933.547 

519.060.855.910 

787,768,976.829 

757,448,489,572 

738,526,447,576 

842,154,952,554 

651 ,569.6f2.254 

604,393.572,668 

627,529,687,636 

580.513.560,084 

519.384.103.360 

547.406,479.695 

415.631.867.486 

365.913,379.195 

515.148.025.791 

481.235.326.808 

401.405,457,153 

457,925,614,570 


1,400,561 
1,306,590, 
1 ,352,341 
1,454,503, 
1 ,296,578 
1,441,984 
1.880,805, 
1 ,653,028, 
1 ,909.882 
2.175.673. 
1,781,290 
1,697,022. 
1 ,764,387, 
1 ,692,625 
1,728,963 
2,014,669 
2,344,441 
2,732.787. 
3,053,262 
2,967,504 
4,135,924, 
3,169,326 
2,647,874 
2.878,296 
2,798,204 
2,692,626 
2,893,253, 
3,442.569, 
2,764,020, 
•2,787,475, 
3.120.754, 
2,354,164, 
2,535,436, 
2,304,599, 
2,343,317, 
2,089,380, 
1 ,998.344, 
1.793.044, 
1.570.323, 
2,149,053, 
1,934,236, 
1,909,432, 
2.133,405 
1,915,551 
1 ,994,292 
2,049,478, 
1.966,335, 
1,847.479, 
2.311,168, 
1.766,810, 
1.505,623 
2,072.752, 
1,763,100, 
1,537,156, 
1.700,970, 


086,554 
,449,585 
,571 ,702 
,424,623 
991,265 
,940,084 
,290,926 
061,981 
,971,663 
.308,539 
,760,639 
.220,948 
,230,869 
,473,909 
,651,650 
530,836 
,388,681 
,366,832 
453,245 
,242,118 
697,468 
,774,953 
574,166 
,292,557 
013,840 
,519,874 
967,332 
047,386 
147,331 
281,277 
825.507 
045,952 
926,544 
170,773 
,815,879 
812,818 
,527,864 
,611.756 
442,711 
585.872 
609,675 
022,164 
,249,655 
,495,857 
,202,095 
,742,788 
,876.241 
,881,170 
,915.828 
,545.778 
,468,521 
,085,106 
525.299 
926.228 
572,598 


63,661 

62,218 

64,397 

66,113 

64,828 

65,544 

98,989 

87,001 

83,038 

103,603, 

89,064 

77,137, 

84.018, 

76.937, 

82,331, 

95,936 

111,640, 

124,217, 

152.663, 

148,375, 

179,822, 

166,806, 

120,357 

130,831 

139,910 

117,070, 

144,662 

156,480, 

131,620, 

139,373, 

148.607 

123.903, 

115,247 

115,229 

106,514 

99,494 

95,159 

77.958 

104.688, 

93,437 

92,106 

95,471, 

101,590, 

100,818, 

99,714, 

93.158, 

89,378, 

92,373, 

105,053, 

80,309, 

75,281, 

90,119, 

88,155, 

73,197, 

80,998, 


867,571 
,592,837 
,217,700 
792,028 
,949,563 
,770,004 
,752,154 
476.946 
390,072 
,490.883 
538,032 
,373.679 
439.565 
521,541 
602,460 
,644,326 
,066,128 
,607,583 
,122.662 
.212,106 
,812,933 
.672,366 
,935,189 
,649,662 
,200,692 
718,255 
,698,367 
,411.245 
,007,016 
,764,064 
.372.643 
.370,840 
133.025 
,958,539 
446,176 
,324,420 
263,232 
,461.381 
229.514 
,112.429 
.505,223 
,601,108 
,726,174 
,499,782 
,610,105 
,124,672 
,903,466 
,994,059 
,132.538 
,570,263 
,173,426 
655,874 
026,265 
948,868 
598,695 


0.117 

-0.023 

0.034 

0026 

-0.020 

0.011 

0.412 

-0.129 

-0.047 

0.221 

-0.151 

-0.144 

0.085 

-0.068 

0.068 

0.153 

0.152 

0.107 

0.206 

-0.028 

0.192 

-0.075 

-0.326 

0.083 

0.067 

-0.178 

0.212 

0.079 

-0.173 

0.057 

0.064 

-0.182 

-0.072 

0.000 

-0.079 

-0  068 

-0.045 

-0.199 

0.295 

-0.114 

-0.014 

0.036 

0.062 

-o.ooe 

-0.011 
-0.068 
-0.041 

0.033 

0.129 
-0.269 
-0.065 

0.180 
-0.022 
-0.186 

0.101 


82,654 
84,344 
86,068 
87.828 
89,623 
91,455 
93,325 
95.233. 


487.385 
,228,109 
.512,919 
,048.014 
.554,032 
,766.339 
435.340 
326.777 


1,570,435 
1,771228 
1,807,438 
1,844,389 
1.882,094 
2,012,026 
1  ,%9,834 
1,^899 


260,311 
,790,287 
,771,298 
008,300 
,634,662 
,859.466 
,142,143 
862,315 
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IFR  Doc.  03-5282  Filed  3-5-03;  8:45  am] 
BILLING  CODE  MIO-OI-P 


Thursday, 
March  6,  2003 


«  i 


®    F=^ 


Part  EX 


Department  of  Labor 

Employment  and  Training  Administration 


20  CFR  Part  625 

Disaster  Unemployment  Assistance 

Program;  Final  Rule        ^ 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  625 

RiN:  1205-AB31 

Disaster  Unemployment  Assistance 
Program 

agency:  Employment  and  Training 
Administration,  Department  of  Labor. 
action:  Final  rule- 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  (Department)  is 
issuing  this  final  rule  to  clarify 
eligibility  for  disaster  unemployment 
assistance  (DUA)  in  the  wake  of  the 
major  disasters  declared  as  a  result  of 
the  terrorist  attacks  of  September  1 1 , 
2001.  The  Department  undertook 
emergency  rulemaking  and  published 
an  interim  final  rule  on  November  13, 
2001,  that  was  effective  upon 
publication  and  which  included  a  post- 
publication  commsnt  period  to  provide 
an  opportunity  for  public  participation 
ill  this  rulemaking.  This  final  rule  takes 
into  account  the  comments  that  were 
received. 

DATES:  The  interim  rule  is  adopted  as 
final,  effective  March  6,  2003,  except  for 
amendments  to  §§  625.5(c)(2)  and  (c)(3) 
which  will  be  effective  April  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Castillo,  Division  Chief.  Division 
of  Unemployment  Insurance 
Operations,  Office  of  Workforce 
Security,  Employment  and  Training 
Administration  (ETA),  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Room  S-4231,  Washington.  DC 
20210.  Telephone:  (202)  693-3209  (this 
is  not  a  toll-free  number);  facsimile: 
(202)  693-3229;  e-mail: 
bcastillo@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 

L  The  Disaster  Unemployment 
Assistance  Program 

Section  410(a)  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act)  (42  U.S.C. 
5177(a))  sets  forth  the  framework  of  the 
Disaster  Unemployment  Assistance 
(DUA)  Program.  The  President  is 
authorized  by  section  410(a)  of  the 
Stafford  Act  to  provide  to  any 
individual  who  is  unemployed  as  a 
result  of  a  major  disaster  declared  by  the 
President  under  the  Stafford  Act  "such 
benefit  assistance  as  he  deems 
appropriate  while  such  individual  is 
unemployed  for  the  weeks  of  such 
unemployment  with  respect  to  which 


the  individual  is  not  entitled  to  any 
other  unemployment  compensation  .  .  . 
or  waiting  period  credit."  Section  410(a) 
provides  that  DUA  is  to  be  furnished  to 
individuals  for  no  longer  than  26  weeks 
after  the  major  disaster  is  declared. 
(Pub.  L.  107-154  amended  section 
410(a)  of  the  Stafford  Act  to  extend  to 
39  weeks  the  availability  of  assistance  to 
individuals  unemployed  as  a  result  of 
the  terrorist  attacks  of  September  11, 
2001.)  Furthermore,  for  any  week  of 
unemployment,  a  DUA  payment  (a  type 
of  unemployment  compensation  (UC))  is 
not  to  exceed  the  maximum  weekly 
benefit  amount  authorized  under  the 
applicable  state  UC  law,  as  specified  in 
the  Department's  DUA  regulations 
implementing  section  410(a)  of  the  Act. 

The  Department  operates  the  DUA 
program  under  a  delegation  of  authority 
(51  FR  4988,  February  10,  1986)  to  the  • 
Secretary  of  Labor  from  the  Director  of 
the  Federal  Emergency  Management 
Agency  (FEMA).  The  Secretary  of  Labor 
has  promulgated  and  published 
regulations  for  the  DUA  program  at  part 
625  of  title  20  of  the  Code  of  Federal 
Regulations.  The  DUA  Program  is 
administered  by  the  states  in  accordance 
with  an  agreement  each  state  has  signed 
with  the  Secretary  of  Labor. 

IL  Explanation  of  the  Interim  Final 
Rule 

On  November  13,  2001  (66  FR  56960), 
the  Department  added,  at  §  625.5(c),  a 
definition  of  the  phrase  "unemployment 
is  a  direct  result  of  the  major  disaster," 
used  in  §  625.5(a)(1)  and  (b)(1)  for 
determining  whether  a  worker's  or  self- 
employed  individual's  unemployment 
is  caused  by  a  major  disaster.  Section 
410(a)  of  the  Stafford  Act  provides,  in 
pertinent  part,  that  the  President  is 
authorized  to  provide  benefit  assistance 
to  any  individual  "unemployed  as  a 
result  of  a  major  disaster."  The 
Department  has  consistently  interpreted 
this  phrase  in  its  regulations  as 
requiring,  for  DUA  eligibility,  that  the 
individual's  "unemployment  is  a  direct 
result  of  the  major  disaster."  However, 
that  phrase  had  never  been  defined  in 
the  Department's  regulations.  (Note  that 
paragraphs  (a)(2)-(a)(5)  and  (b)(2)-(b){4) 
of  §  625.5  also  provide  for  other 
circumstances  where  an  individual's 
unemployment  is  caused  by  a  major 
disaster.  However,  these  provisions  are 
not  relevant  here.) 

The  terrorist  attacks  of  September  1 1 , 
2001,  resulting  in  declarations  of  major 
disasters  in  New  York  City  and 
Arlington  County,  Virginia,  were  of 
catastrophic  proportions.  They 
presented  a  number  of  situations  the 
regulations  did  not  contemplate,  such  as 
the  extended  closure  of  Reagan  National 


Airport.  In  order  to  address  these  types 
of  situations,  the  Department  defined 
the  phrase  "unemployment  is  a  direct 
result  of  the  major  disaster"  to  clarify 
eligibility.  By  defining  the  phrase 
"unemployment  is  a  direct  result  of  the 
major  disaster,"  the  Department  ensured 
greater  uniformity  in  applying  the 
standard.  This  is  consistent  with  the 
first  and  second  rules  of  construction  of 
§  625.1(b)  and  (c)  of  the  DUA 
regulations,  which  provide  that  sections 
410  and  423  of  the  Stafford  Act  and  the 
implementing  regulations  must  be 
construed  liberally  to  carry  out  the 
purposes  of  the  Act  and  to  assure, 
insofar  as  possible,  the  uniform 
interpretation  and  application  of  the 
DUA  provisions  of  the  Act  throughout 
the  United  States. 

Definition  of  "Unemployment  Is  a  Direct 
Result  of  the  Major  Disaster" 

In  the  interim  final.rule,  the 
Department  interpreted  the  phrase 
"unemployment  is  a  direct  result  of  the 
major  disaster"  under  paragraphs  (a)(1) 
and  (b)(1)  of  §  625.5  to  mean  that  an 
individual's  unemployment  must  be  an 
inunediate  result  of  the  disaster  itself, 
and  not  the  result  of  a  longer  chain  of 
events  precipitated  or  exacerbated  by 
the  major  disaster.  This  rule  also 
clarified  that  an  individual's 
unemployment  is  a  direct  result  of  the 
major  disaster  if  the  unemployment 
resulted  from:  the  physical  damage  or 
destruction  of  the  work  site;  the 
physical  inaccessibility  of  the  work  site 
due  to  a  federal  government  closure  of 
the  work  site,  in  immediate  response  to 
the  major  disaster:  or  lack  of  work,  or 
loss  of  revenues,  provided  that  the 
employer,  or  the  business  in  the  case  of 
a  self-employed  individual,  prior  to  the 
disaster,  received  at  least  a  majority  of 
its  revenue  or  income  from  either  an 
entity  damaged  or  destroyed  in  the 
disaster,  or  an  entity  closed  by  the 
federal  government  in  immediate 
response  to  the  disaster.  This  rule 
simply  sets  forth  a  definition  for 
determining  whose  unemployment  is  a 
direct  result  of  a  major  disaster. 

In  the  preamble  discussion  of  the 
interim  final  rule,  the  Department 
recognized  that  the  terrorist  attacks  of 
September  11  had  a  "ripple  effect" 
throughout  the  economy,  and  that  many 
businesses  nationwide  suffered  serious 
declines  due  to  the  effect  these  disasters 
had  on  commerce.  However,  individuals 
who  became  unemployed  as  a  result  of 
the  general  decline  in  commerce  in 
response  to  these  major  disasters  were 
not  unemployed  as  a  "direct  result"  of 
the  major  disasters  and  thus  were  not 
considered  eligible  for  DUA. 
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The  above  considerations  apply 
equally  to  any  major  disaster.  They  led 
the  Department  to  conclude  and  instruct 
state  agencies  that  workers  and  self- 
employed  individuals  whose  work  site, 
for  example,  is  within  the 
presidentially-declared  major  disaster 
area  yet  outside  the  immediate  disaster 
site,  and  who  no  longer  have  a  job 
because  the  federal  government  either 
closed  or  took  over  the  work  site  in 
immediate  response  to  the  major 
disaster,  are  potentially  eligible  for 
DUA.  The  interim  final  rule  included 
only  employees  and  self-employed 
individuals  at  facilities  closed  by  the 
federal  govenmient  in  the  major  disaster 
area.  (For  further  explanation  of  this 
issue,  see  "Other  Changes  to  the  Final 
Rule"  below.)  Examples  of  eligible 
individuals  in  the  case  of  an  airport 
shutdown  in  the  major  disaster  area 
included  airport  employees,  owners  and 
employees  of  restaurants  and  shops 
located  in  airport  terminal  buildings, 
and  workers  or  service  providers  for 
these  and  other  facilities  where  the 
above  conditions  were  met.  However, 
workers  at  other  airports  not  closed  by 
the  federal  government  were  not 
considered  eligible  for  DUA  under  the 
interim  final  rule.  Individuals 
potentially  eligible  for  DUA  also 
included  employees  and  self-employed 
individuals  who  could  not  perform 
services  or  get  to  their  workplace  not 
only  because  of  physical  damage  to  their 
place  of  employment  but  because  a 
federal  agency,  such  as  FEMA,  took  over 
such  site  for  disaster  administration 
purposes.  Similarly,  because  the  federal 
government  could,  as  an  immediate 
emergency  response  to  the  major 
disaster,  close  certain  facilities  such  as 
bridges  or  tuimels  in  the  major  disaster 
area,  employees  of  those iacilities  could, 
therefore,  be  potentially  eligible  for 
DUA. 

As  noted  above,  the  Department  also 
concluded  in  the  interim  final  rule  that 
an  employee  or  self-employed 
individual  could  be  eligible  for  DUA  if 
the  entity  in  the  major  disaster  area  was 
closed  by  the  government  in  immediate 
response  to  the  major  disaster  or  the 
major  disaster  caused  physical  damage 
to  or  destruction  of  an  entity  in  the 
major  disaster  area  which,  before  the 
major  disaster,  provided  at  least  a 
majority  of  the  employer's  or  self- 
employed  individual's  revenue  or 
income.  Where  less  than  a  majority  of 
the  employer's  or  self-employed 
individual's  revenue  or  income  came 
from  that  entity,  the  link  to  the 
unemployment  was  viewed  as  too 
tenuous  to  be  considered  direct  under 
the  regulations.  Just  as  this  test  would 


be  employed  to  determine  whethw 
employees  of  suppliers  of  goods  or 
services  to  entities  physically  damaged 
by  the  major  disaster  may  be  eligible  for 
DUA,  so  too  would  that  analysis  be 
applicable  to  employees  of  suppliers  of 
goods  or  services  to  other  entities  closed 
or  taken  over  by  the  federal  government 
in  immediate  response  to  the  major 
disaster.  Thus,  if  one  of  those  entities 
provided  at  least  a  majority  of  the 
revenue  or  income  of  that  employer  or 
self-employed  individual,  the 
employees  of  that  business  or  that  self- 
employed  individual  could  be  eligibfe 

for  DUA. 

Where  it  could  not  be  established  that 
at  least  a  majority  of  the  revenue  or 
income  of  a  business  or  self-employed 
individual  was  dependent  upon 
providing  goods  or  services  to  these 
entities,  DUA  eligibility  must  be  denied. 
For  example,  a  taxicab  driver  would  be 
potentially  eligible  for  DUA  where  a 
majority  of  his  or  her  business 
depended  on  providing  transportation 
services  between  points  whidi  included 
areas  cordoned  off  because  of  the 
physical  damage  of  the  major  disaster  or 
because  facilities  were  closed  or 
commandeered  by  the  federal 
government.  On  the  other  hand,  DUA 
eligibility  should  be  denied  a  taxicab 
driver  who  caimot  establish  that  a 
majority  of  his  or  her  livelihood 
depended  on  providing  transportation 
services  between  points  which  include 
areas  cordoned  off  because  of  either  the 
physical  damage  of  the  major  disaster  or 
the  closing  or  commandeering  of  the 
facilities  in  the  major  disaster  area  by 
the  federal  government. 

Further,  me  interim  final  rule  said 
that  DUA  is  payable  only  for  those 
weeks  of  unemployment  during  the 
disaster  assistance  period  that  continue 
to  be  the  direct  result  of  the  major 
disaster.  Therefore,  if  the  state 'agency 
finds  that  an  eligible  DUA  applicant's 
unemployment  can  no  longer  be  directly 
attributed  to  the  major  disaster,  the 
applicant  is  no  longer  unemployed  as  a 
direct  result  of  the  disaster  and  is  no 
longer  eligible  for  DUA. 

m.  Comments  on  the  Interim  Final 
Rule 

The  Department  received  comments 
on  the  interim  final  rule  from  a 
furloughed  airline  worker,  three  state 
workforce  agencies  (Iowa,  Kansas,  and 
New  Jersey),  three  labor  organizations, 
and  five  employee  advocacy 
organizations.  "The  three  labor 
organizations  were  the  American 
Federation  of  State,  County,  and 
Municipal  Employees  (AFSCME),  the 
American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 


(AFL-CJD),  and  the  Service  Employees 
International  Union  (SEIU).  The  five 
employee  advocacy  organizations 
included  the  Urban  Justice  Center,  New 
York  City,  on  behalf  of  the  Chinese  Staff 
and  Worker's  Association;  the  National 
Employment  Law  Project,  New  Yoik 
City  and  Oakland,  California;  the 
Greater  Boston  Legal  Services;  tj|ie  New 
York  Taxi  Workers'  Alliance,  New  York 
City;  and  the  Workforce  Organizations 
for  Regional  Collaboration,  Arlington, 
Virginia.  In  addition,  a  state  senator 
from  New  York  submitted  a  letter  in 
support  of  the  comments  of  the  National 
Employment  Law  l*roject.  The 
Department  discusses  and  responds 
below  only  to  those  comments  received 
that  were  relevant  to  the  regulatory 
section  we  added  in  the  interim  final 
rule,  §  625.5(c). 

The  furloughed  airline  worker 
submitted  a  comment  requesting  an 
amendment  to  the  interim  final  rule  to 
include  coverage  of  employees  of 
airlines  affected  by  the  government- 
imposed  restrictions  on  air  traffic.  The 
Department  realizes  that  the  airline 
industry,  as  well  as  this  individual, 
suffered  economically  as  a  result  of  the 
"ripple  effect"  the  September  11  attacks 
had  on  the  overall  economy.  While  the 
Department  is  sympathetic  to  the  effect 
the  terrorist  attacks  had  on  the  airline 
industry  and  others,  the  interim  final 
rule  was  promidgated  to  specifically 
define  the  phrase  "unemploymient  as  a 
direct  result  of  the  major  disaster,"  as 
used  in  the  existing  DUA  regulations. 
The  Department  never  intended  to 
define  the  phrase  to  include  individuals 
unemployed  due  to  an  economic  "ripple 
eff^"  of  a  major  disaster,  as  this  would 
inappropriately  broaden  the  rule's  scope 
to  include  individuals  indirectly 
affected  by  the  disaster.  In  drafting  the 
interim  final  rule,  the  Department  did 
take  into  accoimt  the  fact  that  certain 
individuals  and  businesses  located 
outside  the  disaster  area  could  be 
severely  affected  by  the  loss  of 
economic  activity  within  the  disaster 
area.  Therefore,  ihe  phrase 
"unemployment  as  a  direct  result  of  the 
major  disaster"  is  defined  to  include 
self-employed  individuals,  as  well  as 
employees  of  businesses,  suffering  from 
unemployment  because  their  employers 
or  businesses  received,  before  the 
disaster,  more  than  fifty  percent  of 
revenues  from  businesses  damaged, 
destroyed,  or  closed  by  the  government 
within  the  major  disaster  area.  The 
regulation,  however,  was  never 
intended  to  cover  all  of  the  possible 
economic  effects  of  a  disaster. 
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Comments  From  State  Worldbf 
Ageacies 

All  the  comments  firom  the  state 
workforce  agencies,  and  nearly  all  the 
labor  organizations  and  worker 
advocacy  groups,  complimented  the 
Department  for  the  provisions  included 
in  the  interim  final  rule.  The  Kansas 
agency  supported  the  amendment  made 
by  the  interim  final  rule.  Likewise,  the 
Iowa  agency  supported  the  amendment, 
focusing  particularly  on  how  the  rule 
would  likely  help  small  businesses  in 
Iowa  that  serve  farmers  affected  by 
major  disasters. 

The  New  Jersey  agency  also  supported 
the  amendment  but  requested  a 
broadening  of  the  rule  to  ensure  DUA 
eligibility  for  individuals  not  generally 
eligible  for  regular  UC.  Specihcally, 
New  Jersey  suggested  that  individuals 
who  worked  exclusively  out  of  an 
airport,  such  as  limousine  drivers, 
would  be  excluded  from  DUA  eligibility 
unless  the  airport  was  closed  or  taken 
over  by  the  government.  While  that  may 
be  true,  the  Department  notes  that  the 
amendment  expands  the  coverage  for 
DUA  to  include  the  unemployment  of 
employees  and  self-employed 
individuals  where,  before  the  disaster, 
the  employer,  or  the  business  in  the  case 
of  a  self-employed  individual,  received 
at  least  a  majority  of  its  revenue  or 
income  from  an  entity  that  was  either 
damaged  or  destroyed  in  the  disaster,  or 
an  entity  in  the  major  disaster  area 
closed  by  the  federal,  state  or  local 
government  in  immediate  response  to 
the  disaster.  Thus,  if  a  limousine  driver 
lost  the  majority  of  his  or  her  business 
due  to  the  government  closing  an 
airport„or  if  the  driver  obtained  the 
majority  of  his  or  her  income  from 
serving  guests  at  hotels  and  the  hotels 
were  closed  because  of  a  major  disaster, 
then  the  individual  would  be 
potentially  eligible  for  DUA.  The 
Department  recognizes  that  the  * 

amendment  is  more  restrictive  than 
New  Jersey  advocates.  However,  the 
Department  chose  not  to  broaden  the 
scope  of  the  rule  as  this  would 
overextend  the  rule's  coverage  to 
include  individuals  indirectly  injured 
by  the  major  disaster,  such  as  workers 
secondarily  affected  by  the  economic 
"ripple  effect"  after  the  terrorist  attacks 
of  September  11,  2001,  as  discussed 
above  with  regard  to  the  airline 
industry. 

Comments  From  Labor  and  Employee 
Advocacy  Organizations 

Nearly  all  of  the  comments  from  labor 
and  employee  organizations  advocated 
an  expansion  of  the  DUA  program  to 
reach  more  workers.  The  three  labor 


organizations  and  the  five  employee 
advqcacy  organizations,  along  with  a 
New  York  state  senator,  submitted 
nearly  identical  conunents  on  one  or 
more  of  the  following  issues: 

1 .  Workers  otherwise  covered  by  DUA 
should  not  be  denied  DUA  when  the 
order  rendering  the  business 
inaccessible  is  issued  by  a  private  or 
public/governmental  entity  other  than 
the  federal  government  in  response  to 
security  concerns  or  the  provision  of 
services  related  to  a  disaster. 

2.  Workers  unemployed  because  their 
company  did  business  with  an  entity 
damaged  or  destroyed  by  the  disaster 
should  receive  DUA  when  the  loss  of 
revenue  from  the  company  "contributed 
importantly"  or  "contributed 
significantly"  (rather  than  losing  the 
majority  of  one's  income)  to  the 
employer's  decision  (or  self-employed 
individual's  decision)  to  order  a  layoff 
or  reduce  hours  of  work. 

3.  The  regulations  should  abandon  the 
requirement  that  a  worker,  initially 
determined  as  separated  from  work  due 
to  the  disaster,  must  establish  on  a 
weekly  basis  that  his  or  her 
unemployment  is  still  the  direct  result 
of  the  disaster. 

4.  Because  the  interim  final  rule 
expanded  coverage  and  was  a  shift  in 
policy,  any  workers  who  had  been 
denied  DUA  prior  to  the  publication  of 
the  interim  final  rule,  as  well  as  all 
individuals  filing  for  DUA  after  the 
rule's  publication  should  be  entitled  to 
receive  DUA  retroactively. 

In  addition,  the  AFL-CIO  argued  that 
the  regulations  should  provide  that  a 
worker's  immigration  status  is 
immaterial  to  DUA  eligibility.  The  AFL- 
CIO  also  advocated  expanding  DUA 
eligibility  to  include  individuals 
employed  in  areas  near,  but  not 
specifically  designated  as,  disaster 
areas. 

The  Department  agrees,  in  part,  with 
the  first  proposal  to  amend  §  625.5(c)  to 
cover  workers  due  to  business  closures 
by  private  or  public  and  governmental 
entities  in  the  major  disaster  area  in 
response  to  security  concerns  or  the 
provision  of  services  related  to  that 
disaster.  The  interim  final  rule  added 
paragraphs  (c)(2)  and  (c)(3)  to  §625.5 
which  expanded  the  circumstances 
under  which  individuals  would  be 
considered  unemployed  as  a  direct 
result  of  the  disaster.  The  Department 
intended  that  individuals  would  be 
covered  if  their  unemployment  resulted 
from  their  place  of  employment  in  the 
major  disaster  area  being  closed  or  taken 
over  by  the  federal  government  in 
inunediate  response  to  that  disaster,  or 
where,  prior  to  the  disaster,  the 
employer,  or  the  business  in  the  case  of 


a  self-employed  individual,  received  at 
least  a  majority  of  its  revenue  or  income 
from  an  entity  in  the  major  disaster  area 
that  was  either  damaged  or  destroyed  in 
that  disaster,  or  an  entity  in  the  major 
disaster  area  was  closed  by  the  federal 
government,  in  immediate  response  to 
that  disaster  resulting  in  lack  of  work  or 
loss  of  revenues.  A  major  reason  for 
adopting  these  provisions  was  that,  as 
far  as  the  Department  knows,  there  had 
never  been  a  disaster  situation  where 
the  federal  government,  as  a  result  of  the 
disaster,  closed  facilities  separate  and 
apart  from  the  actual  disaster  site.  The' 
Department  wanted  to  ensure  that 
individuals  unemployed  at  those  sites 
due  to  a  federal  closure  were  considered 
unemployed  as  a  direct.result  of  the 
major  disaster.  In  all  major  disasters, 
geographic  areas  within  a  state 
(generally  counties  and  sometimes 
cities)  are  designated  as  the  major  * 
disaster  areas.  The  Department  has 
consistently  held  that  state  and  local 
governments'  decisions  affecting  the 
closiu-e  of  businesses  and  the  health  and 
safety  of  individuals  determine  whether 
individuals  are  unemployed  as  a  direct 
result  of  the  major  disaster.  For 
example,  if  a  city  waste  treatment 
facility  were  flooded  and  the  city 
ordered  certain  businesses  in  an  area  of 
the  city  to  close  because  the  waste 
treatment  facility  was  not  functioning  as 
a  result  of  the  disaster,  the  Department 
would  conclude  that  out-of-work 
individuals  from  those  businesses  were 
unemployed  as  a  direct  result  of  the 
disaster.  The  Department  did  not  intend 
to  suggest  that  the  rights  of  state  and 
local  governments  to  manage  disasters 
in  their  jurisdictions  were  limited  by 
this  regulation,  which  defines 
unemployment  as  a  direct  result  of  the 
disaster.  Consequently,  in  order  to  be 
clear  that  the  amendmen^tmvers  such 
government  closings,  the  Department 
has  revised  §  625.5(c)(2)  and  (c)(3)  to 
include  closiues  by  the  federal,  state,  or 
local  government. 

The  Department,  however,  does  not 
believe  it  sensible  to  add  businesses 
closed  by  private  entities,  unless  such 
entities  were  advised  or  required  by 
governmental  agencies  to  close  for 
health  or  safety  reasons  related  to  the 
disaster.  Indeed,  while  a  private  entity 
could  decide  to  close  down  its 
operations  for  any  reason,  only 
governmental  agencies  have  authority  to 
force  a  closure  of  facilities  or  businesses 
due  to  a  disaster,  usually  to  protect  the 
health  and  safety  of  the  populace.  Given 
that  government  agencies  are  vested 
with  such  responsibility,  the 
Department  believes  it  best  to  limit 
coverage  to  individuals  unemployed 
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due  to  governmental  actions  or 
recommendations  designed  to  protect 
the  pubUc's  health  and  safety,  as 
opposed  to  purely  private  closiires. 

The  Department  declines  to  accept  the 
second  proposal  to  amend  §  625.5(c)  to 
consider  an  individual  unemployed  due 
to  the  major  disaster  if  that  individual's 
loss  of  income  "contributed 
importantly"  or  "contributed 
significantly"  to  his  or  her 
unemployment  rather  than  as  provided 
in  the  regulation,  which  requires  that  an 
individual  received  at  least  a  majority  of 
his  or  her  revenue  or  income  from  the 
entity  that  was  damaged,  destroyed,  or 
closed  by  the  federal  government.  The 
genesis  of  this  majority  of  revenue  or 
income  test  came  in  the  form  of  a  1994 
Advanced  Notice  of  Proposed 
Rulemaking  (59  FR  63670,  63672), 
where,  for  purposes  of  §  625.5(a)(1), 
(a)(3),  (b)(1)  and  (b)(3),  the  Department 
proposed  that  a  worker  or  self-employed 
individual  was  considered  unemployed 
due  to  the  disaster  where  (s)he  was 
unable  to  perform  more  than  50  percent 
of  his  or  her  usual  and  customary 
services  that  were  being  performed  prior 
to  the  major  disaster  because  sales  to 
customers  coming  to  the  job  site  or  work 
location  were  substantially  reduced  as  a 
direct  result  of  the  major  disaster.  While 
this  interpretation  was  never  adopted  as 
a  regulation,  the  Department  did  apply 
it  informally  on  a  case-by-case  basis. 
The  Department  then  revised  and 
formalized  this  interpretation  in  the 
interim  final  rule  to  include  such 
unemployment  due  to  lack  of  work,  or 
loss  of  revenues,  where  prior  to  the 
disaster  the  employer,  or  the  business  in 
the  case  of  a  self-employed  individual, 
received  at  least  a  majority  of  its 
revenue  or  income  from  an  entity  in  the 
major  disaster  area  that  was  either 
damaged  or  destroyed  in  that  disaster, 
or  an  entity  in  the  major  disaster  area 
closed  by  the  federal  government  in 
immediate  response  to  that  disaster. 

This  majority  of  income  or  revenue 
test  is  a  defined  amount,  can  be 
determined  with  a  good  degree  of 
accuracy,  utilizes  a  simple  calculation, 
and  is  an  equitable  standard  applicable 
to  all  claimants.  On  the  other  hand,  the 
terms  "contributed  importantly"  or 
"contributed  significantly"  do  not  easily 
translate  into  a  quantifiable  amount, 
thus  lacking  the  relative  ease  and 
certitude  of  the  majority  of  income  or 
revenue  test.  Adopting  such  subjective 
criteria  would  be  administratively 
difficult  for  state  workforce  agencies 
dealing  with  the  exigencies  of  a  disaster 
to  implement.  While  such  a 
"contributed  importantly"  test  is  used 
under  the  Department's  Trade  Act 
programs  (19  U.S.C.  2272(a)(3)  and 


2331(a)),  the  authorizing  statute  permits 
the  agency  60  days  under  the  Trade  Act 
and  30  days  imder  the  expiring  North 
American  Free  Trade  Agreement 
transitional  adjustment  assistance 
program  to  make  this  determination  (19 
U.S.C.  2273(a)  and  2331(c)(1)),  and  the 
recent  amendments  to  the  Trade  Act 
now  change  that  time  period  to  40  days. 
Trade  Act  of  2002,  Public  Law  107-210, 
section  112(b).  Under  DUA,  however, 
the  Department  believes  that  a  bright 
line  test  is  necessary  to  ensure  benefit 
determinations  can  be  made  quickly  so 
assistance  can  be  given  out 
expeditiously  to  those  in  need. 
Fiurthermore,  several  of  the  comments 
criticized  this  "majority  of  income  or 
revenue"  standard  in  the  interim  final 
rule  as  burdensome  on  claimants 
because  it  limits  them  to  producing  tax 
and  financial  documents.  The 
Department  disagrees  and  notes  that  all 
evidence  (e.g.,  affidavits,  employer 
statements,  and  other  credible  evidence) 
will  be  considered  in  estabUshing  a 
claim  and  not  only  typical  financial 
records.  Thus,  the  Department  believes 
that  the  "majority  of  income  or 
revenue"  test  is  fair  and  provides  a  more 
workable  standard.  ' 

The  Department  also  declines  to 
adopt  comment  three  to  amend 
§  625.5(c)  to  eliminate  the  requirement 
for  estabhshing  on  a  weekly  basis  that 
a  claimant's  unemployment  is  still  the 
direct  result  of  the  major  disaster.  Those 
advocating  this  comment  believe  that 
eliminating  this  requirement  would 
make  DUA  more  like  the  regular  UC 
program,  in  that  once  a  claimant 
qualifies  for  benefits  (s)he  no  longer  is 
required  to  establish  that  the 
unemployment  is  a  result  of  the  original 
layoff  or  separation.  However,  the 
Department  notes  that  this  weekly 
requirement  follows  the  statutory 
requirements  of  section  410(a)  of  the 
Stafford  Act  whereby  "[t]he  President  is 
authorized  to  provide  to  any  individual 
unemployed  as  a  result  of  a  major 
disaster  such  benefit  assistance  as  he 
deems  appropriate  while  such 
individual  is  unemployed  for  the  weeks 
of  such  imemployment  with  respect  to 
which  the  individual  is  not  entitled  to 
any  other  imemployment 
compensation."  42  U.S.C.  5177(a).  The 
Department  cannot  adopt  this  proposal 
as  it  contravenes  the  DUA  authorizing 
statute,  which  establishes  eligibility  for 
benefits  on  a  weekly  basis. 

Comment  four  on  the  retroactive 
payment  of  DUA  did  not  propose  a 
change  to  §  625.5(c)  but  instead 
addressed  the  administration  of  the  new 
DUA  regulatory  provision.  While 
advocates  for  comment  four  requested 
retroactive  benefits  due  to  the  change  in 


DUA  eligibility,  several  commenters 
also  requested  aggressive  publicity  of 
these  new  eligibility  rules.  In  response 
to  these  comments,  the  Depa^|ment 
notes  that  it  advised  the  state  agencies 
in  New  York  and  Virginia,  in  a 
memorandum  before  publication  of  the 
interim  final  rule,  of  the  Department's 
position  on  both  retroactive  and  partial 
payments  and  that  individuals  could  be 
eligible  in  accordance  with  the  yet 
unpublished  rule.  Thus,  the  Department 
made  it  clear  that  New  York  and 
Virginia  were  to  apply  the  principles  of 
this  rule  to  all  claims  arising  out  of  the 
September  11  terrorist  attacks.  New 
York,  for  example,  made  significant 
efforts  to  publicize  DUA  eligibility 
criteria  using  various  media  in  several 
different  languages. 

Lastly,  the  AFL-CIO  made  two 
separate  comments.  They  proposed 
paying  DUA  to  all  aliens,  whether 
legally  in  the  United  States  or  not. 
However,  the  Department  cannot  adopt 
this  proposal  due  to  limitations  placed 
on  the  DUA  program  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996 IPRWORA). 
Section  432  of  the  PRWORA  (Pub.  L. 
104-193),  as  amended,  provides  that 
only  aliens  falling  within  the  definition 
of  "qualified  aliens"  are  eligible  for 
federal  pubhc  benefits,  which  include 
benefits  under  the  DUA  program. 
Therefore,  DUA  payments  to  other  than 
qualified  aliens  are  prohibited. 
The  AFL-CIO  also  advocated 
expanding  DUA  eligibility  to  include 
areas  close  to,  but  not  specifically 
designated  as,  major  disaster  areas.  They 
posited  that  workers  in  the  District  of 
Columbia  who  were  adjacent  to  the 
disaster  area  in  Arlington,  Virginia  were 
ineligible  for  DUA  even  though  they 
may  have  been  negatively  affected  by 
the  disaster.  The  AFL-CIO  suggests 
broadening  coverage  because  the 
disaster  hurt,  in  a  general  way,  the 
District  of  Columbia's  economy,  so  that 
the  unemploved  in  DC  should  be 
eligible  to  receive  DUA.  The  Department 
has  sought  to  limit  coverage  to  a  "direct 
result"  of  the  disaster,  since  the  "ripple 
effect"  on  the  DC  economy  and  other 
adjacent  jurisdictions  would  be  endless. 
The  Department  notes  that  the  interim 
final  rule  at  §  624.5(c)(3)  allows  for  the 
coverage  of  individuals  outside  the 
major  disaster  area  when  they  can 
establish  that  a  majority  of  their  income 
or  business  revenue  came  from  an  entity 
in  the  major  disaster  area  either 
damaged  or  destroyed  in  the  disaster,  or 
closed  by  the  federal  government  in 
immediate  response  to  the  disaster. 
Thus,  an  independent  contractor  in 
Washington,  DC,  who  lost  a  majorit\'  of 
its  income  due  to  the  Pentagon  attack  or 
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closure  of  Reagan  National  Airport, 
could  potentially  be  eligible  for  DUA  as 
could  a  DC  taxi  driver,  the  majority  of 
whose  revenue  came  from  trips  to  and 
from  Reagan  National  Airport. 

Other  Changes  to  the  Final  Rule 

The  Department  notes  that  it  erred  in 
its  initial  description  of  the  interim  Hnal 
rule  when,  after  describing  the  limited 
scope  of  the  rule,  it  said  considerations 
led  "the  Department  to  conclude  that 
workers  and  self-employed  individuals 
whose  work  site,  for  example,  is  outside 
a  major  disaster  area,  and  who  no  longer 
have  a  job  because  the  federal 
government  either  closed  or  took  over 
the  job  site  in  response  to  the  major 
disaster,  are  potentiallv  eligible  for 
DUA."  (66  FR  56961.}  This  statement  is 
wrong  since  the  rule  was  never  intended 
to  cover  the  physical  inaccessibility  to 
a  place  of  employment  or  the  lack  of 
work  or  loss  of  revenues  due  to  damage, 
destruction  or  the  closure  of  entities 
located  outside  the  major  disaster  area. 
As  noted  earlier  in  this  preamble  and  as 
demonstrated  by  the  Department's 
subsequent  implementation  of  the  rule 
after  publication,  what  was  meant  was 
not  a  place  of  employment  or  entity 
located  "outside  the  major  disaster 
area"  as  that  term  is  defined  in  the 
regulations,  but  instead  a  place  of 
employment  or  entity  located  "outside 
the  major  disaster  site"  (i.e.,  the  actual 
area  damaged  by  the  disaster  and  not 
the  broader  jurisdiction,  such  as  a 
county  or  city,  that  is  typically 
designated  the  major  disaster  area),  but 
within  the  major  disaster  area. 

As  the  interim  final  rule's  example  on 
taxi  drivers  and  its  reference  to  the 
closure  of  Reagan  National  Airport  after 
the  terrorist  attacks  make  clear,  the 
Department  intended  to  cover 
individuals  whose  place  of  employment 
was  located  within  the  major  disaster 
area  but  which  may  not  have  been 
located  at  the  actual  disaster  site.  Thus, 
individuals  unemployed  due  to  lack  of 
work,  or  loss  of  revenues,  would  be 
eligible,  provided  that  prior  to  the 
disaster,  the  employer,  or  the  business 
in  the  case  of  a  self-employed 
individual,  received  at  least  a  majority 
of  its  revenue  or  income  from  an  entity 
in  the  major  disaster  area  that  was  either 
damaged  or  d.estroyed  in  the  disaster,  or 
an  entity  in  the  major  disaster  area 
closed  by  the  federal,  state  or  local 
government  in  immediate  respons.e  to 
the  disaster. 

Since  publication  of  the  interim  final 
rule,  the  Department  has  acted 
consistently  with  this  interpretation. 
Indeed,  the  state  agency,  in  accordance 
with  our  interpretation,  denied  benefits 
to  Maryland  airport  workers 


unemployed  due  to  the  federal 
government's  closure  of  municipal 
airports  in  the  Washington,  DC 
Metropolitan  Area,  because  their  place 
of  employment  was  outside  the  declared 
major  disaster  areas  of  Arlington, 
Virginia,  and  New  York  City.  Moreover, 
these  employees  and  self-employed 
individuals  did  not  have  employers  or 
businesses  that  received  a  majority  of 
income  or  revenues  from  an  entity  that 
was  either  damaged  or  destroyed  in  the 
disaster  (e.g.,  the  Pentagon),  or  an  entity 
in  the  major  disaster  area  closed  by  the 
government  in  immediate  response  to 
the  disaster  (e.g.,  Reagan  National 
Airport).  Therefore,  these  individuals 
were  ineligible  to  receive  benefits  in 
accordance  with  the  Department's 
interpretation.  Consequently,  in  order  to 
correct  the  error  in  the  preamble  of  the 
interim  final  rule  and  to  clarify  the 
Department's  interpretation,  the 
Department  has  revised  §  625.5(c)(2) 
and  (c)(3)  to  include  the  phrase  "in  the 
major  disaster  area"  when  referencing 
the  place  of  employment  and  entities 
described  in  those  sections. 

Effective  D^te 

Because  no  changes  were  made  to  the 
interim  final  rule  other  than  to 
§  625.5(c)(2)  and  (c)(3),  the  Department 
has  determined  that  this  final  rule  will 
be  effective  upon  publication,  except  for 
§  625.5(c)(2)  and  (c)(3)  which  will  be 
effective  30  days  after  publication. 

Executive  Order  12866 

This  final  rule  is  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866  because  it 
meets  the  criteria  of  section  3(f)(4)  of 
that  Order  in  that  it  raises  novel  or  legal 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  Accordingly,  this  rule  was 
submitted  to,  and  reviewed  by,  the 
Office  of  Management  and  Budget.  It  is 
not  "economically  significant"  within 
the  meaning  of  section  3(f)(1)  of  that 
Executive  Order  because  it  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  Rather,  the  Department 
estimates  the  cost  of  Benefits  under  this 
rule  for  the  major  disasters  of  September 
11,  2001,  to  be  $2,205  million  and, 
therefore,  projects  that  the  annual  cost 
of  benefits  under  this  rule  will  be  far 
less  than  $100  million. 

The  Department  has  evaluated  the 
rule  and  finds  it  consistent  with  the 
regulatory  philosophy  and  principles  set 
forth  in  Executive  Order  12866,  which 
governs  agency  rulemaking.  The  rule 
will  not  impact  states  and  state  agencies 
in  a  material  way  because  it  would  not 
impose  any  new  requirements  on  states. 


Instead,  the  final  rule  simply  clarifies 
the  rules  that  states  use  to  determine  the 
eligibility  of  individuals  affected  by 
these  new  types  of  disasters  now 
affecting  the  nation,  such  as  the  terrorist 
attacks  of  September  11,  2001.  Also,  the 
federal  government  entirely  finances 
DUA  benefits. 

Paperwork  Reduction  Act 

The  Department  has  determined  that 
this  final  rule  contains  no  new 
information  collection  requirements. 
The  existing  information  collection 
requirements  are  approved  under  Office 
of  Management  and  Budget  control  i 
number  1205-0051. 

Executive  Order  13132 

The  Department  has  reviewed  this 
final  rule  in  accordance  with  Executive 
Order  13132  regarding  federalism.  The 
order  requires  that  agencies,  to  the 
extent  possible,  refrain  from  limiting 
state  policy  options,  consult  with  states 
prior  to  taking  any  actions  which  would 
restrict  states'  policy  options,  and  take 
such  action  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
Because  this  is  a  federal  benefit 
program,  the  Department  has 
determined  that  the  rule  does  not  have 
federalism  implications. 

Executive  Order  12988  ' 

The  Department  drafted  and  reviewed 
this  rule  in  accordance  with  Executive 
Order  12988,  Civil  Justice  Reform,  and 
will  not  unduly  burden  the  federal  court 
system.  The  rule  has  been  written  to 
minimize  litigation  and  provide  a  clear 
legal  standard  for  affected  conduct,  and 
has  been  reviewed  carefully  to  eliminate 
drafting  errors  and  ambiguities. 

Unfunded  Mandates  Refonn  Act  of 
1995  and  Executive  Order  12875 

The  Department  has  reviewed  this 
final  rule  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (2  U.S.C.  1501  at  seq.)  and 
Executive  Order  12875.  The  Department 
has  determined  that  this  rule  does  not 
include  any  federal  mandate  that  may 
result  in  increased  expenditures  by 
state,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  the  Department  has  not 
prepared  a  budgetary  impact  statement. 

Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  sets 
forth  the  terms  under  which  states  and 
state  agencies,  which  are  not  within  the 
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definition  of  "small  entity"  imder  5 
U.S.C.  601(6),  will  pay  federal  benefits. 
Benefits  provided  under  section  410(a) 
of  the  Stafford  Act  are  fully  funded  by 
the  federal  government.  Under  5  U.S.C. 
605(b),  the  Secretary  has  certified  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

EfiBect  on  Family  Life 

The  Department  certifies  that  this 
final  rule  has  been  assessed  in 
accordance  with  section  654  of  Public 
Law  105-277, 112  Stat.  2681,  for  its 
effect  on  family  well-being.  The 
Department  concludes  that  the  rule  will 
not  adversely  affect  the  well-being  of  the 
nation's  families.  Rather,  it  should  have 
a  positive  effect  on  family  well-being  by 
providing  benefits  to  more  individuals 
whose  households  have  been  affected  by 
major  disasters. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  and  Congressional 
Notification 

The  Department  has  determined  that 
this  final  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  804(2)). 
This  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  $100,000,000 
or  more;  a  major  increase  in  costs  or 
prices;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  With  regard  to  the 
revised  sections  of  the  final  rule,  the 


Department  v«ll  submit  to  each  House 
of  Congress  and  to  the  Comptroller 
General  a  report  regarding  the  issuance 
of  this  final  rule  prior  to  the  effective 
date  of  the  rule,  which  will  note  that 
this  rule  does  not  constitute  a  "major 
rule"  for  purposes  of  this  Act. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  No.  17.225,  "Disaster 
Unemployment  Assistance  (DUA)." 

List  of  Subjects  in  20  CFR  Part  625 

Disaster  assistance.  Labor,  and 
Unemployment  compensation. 

Words  of  Issuance 

Accordingly,  the  interim  final  rule 
amending  part  625  of  chapter  V  of  title 
20,  Code  of  Federal  Regulations,  which 
was  published  at  66  FR  56960  on 
November  13,  2001,  is  adopted  as  a  final 
nde  with  the  foUowring  changes  to 
§  625.5(c)(2)  and  (c)(3): 

PART  625— DISASTER 
UNEMPLOYMENT  ASSISTANCE 

1.  The  authority  for  part  625 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1302;  42  U.S.C.  5164; 
42  U.S.C.  5189a(c);  42  U.S.C.  5201(a}; 
ExecuUve  Order  12673  of  March  23,  1989  (54 
FR  12571);  delegation  of  authority  from  the 
Director  of  the  Federal  Emergency 
N4anagement  Agency  to  the  Secretary  of 
Labor,  effective  December  1, 1985  (51  FR 
4988);  Secretary's  Order  No.  4-75  (40  FR 
18515). 

2.  Section  625.5(c)(1)  is  republished, 
and  par«^aphs  (c)(2)  and  (c)(3)  are 
revised  to  read  as  follows; 


§625.5    Unemptoyment  caused  liy  a  im^or 
disaster. 


(c)  Unemployment  is  a  direct  result  of 
the  major  disaster.  For  the  purposes  of 
paragraphs  (a)(1)  and  (b)(1)  of  this 
section,  a  worker's  or  self-employed 
individual's^memployment  is  a  direct 
result  of  the  major  disaster  where  the 
unemployment  is  an  immediate  result  of 
the  major  disaster  itself,  and  not  the 
result  of  a  longer  chain  of  events 
precipitated  or  exacerbated  by  the 
disaster.  Such  an  individual's 
unemployment  is  a  direct  result  of  the 
major  disaster  if  the  unemployment 
resulted  from: 

(1)  the  physical  damage  or  destruction 
of  the  place  of  employment; 

(2)  the  physical  inaccessibility  of  the 
place  of  employment  in  the  major 
disaster  area  due  to  its  closure  by  or  at 
the  request  of  the  federal,  state  or  local 
government,  in  immediate  response  to 
the  disaster;  or 

(3)  lack  of  work,  or  loss  of  revenues, 
provided  that,  prior  to  the  disaster,  the 
employer,  or  the  business  in  the  case  of 
a  self-employed  individual,  received  at 
least  a  majority  of  its  revenue  or  income 
from  an  entity  in  the  major  disaster  area 
that  was  either  damaged  or  destroyed  in 
the  disaster,  or  an  entity  in  the  major 
disaster  area  closed  by  the  federal,  state 
or  local  govenmient  in  immediate 
response  to  the  disaster. 

Signed  at  Washington,  DC,  on  February  27. 
2003. 
Emily  Stover  DeRocco, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  03-5271  Filed  3-5-03;  8:45  ami 

BMJJNG  CODE  4610-30-P 


o    F=^ 


Thursday, 
March  6,  2003 


Part  X 


Department  of  Labor 

Mine  Safety  and  Health  Administration 


Department  of 
Health  and  Human 
Services 


Centers  for  Disease  Control  and 
Prevention 


30  CFR  Part  72 

Determination  of  Concentration  of 

Responsible  Coal  Mine  Dust;  Proposed 

Rule 


10940 


Federal  Register /Vol.  68,  No.  44  /  Thursday.  March  6,  2003  /  Proposed  Rules 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

30  CFR  Part  72 

RIN  1219-AB18 

Determination  of  Concentration  of 
Respirable  Coal  Mine  Dust 

AGENCIES:  Mine  Safety  and  Health 
Administration  (MSHA).  Department  of 
Labor,  National  Institute  for 
Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention, 
Department  of  Health  and  Human 
Services  (DHHS). 

ACTION:  Proposed  rule;  reopening  of 
record;  request  for  comments;  notice  of 
public  hearings;  correction;  close  of 
record. 

SUMMARY:  The  Secretary  of  Labor  and 
the  Secretary  of  Health  and  Human 
Services  (the  Secretaries)  are  reopening 
the  rulemaking  record  on  a  joint 
proposed  rule  that  would  determine  that 
the  average  concentration  of  respirable 
dust  to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift.  The  Secretaries  proposed  to 
rescind  a  previous  1972  finding  by  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Health,  Education  and 
Welfare,  on  the  accuracy  of  single  shift 
sampling. 

The  Secretaries  are  reopening  the 
rulemaking  record  to  provide  interested 
parties  an  additional  opportunity  to 
comment  on  any  issue  relevant  to  the 
July  2000  proposed  rule;  and  to  solicit 
'       comment  on  new  data  and  information 
added  to  the  record. 

DATES:  We  must  receive  your  comments 
on  or  before  June  4,  2003. 

The  Agencies  are  also  announcing 
that  they  will  hold  public  hearings  on 
this  reopening  notice.  The  hearing  dates 
and  times  will  be  aimounced  by  a 
separate  document  in  the  Federal 
Register. 

ADDRESSES:  Comments  must  be  clearly 
identified  as  such  and  transmitted  either 
electronically  to  comments@msha.gov, 
by  facsimile  to  (202)  693-9441,  or  by 
regular  mail  or  hand  delivery  to  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances,  1100  Wilson  Blvd.,  Room 
2313,  Arlington,  Virginia  22209-3939. 
You  may  contact  MSHA  with  any 
format  questions.  Comments  are  posted 


for  public  viewing  at  http:// 
www.msha.gov/currentcomments.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr.,  Director,  Office 
of  Staiidards,  Regulations  and 
Variances,  MSHA;  phone:  (202)  693- 
9440;  facsimile:  (202)  693-9441;  E-mail: 
nichols-marvin@msha.gov. 

This  document  is  also  available  on 
MSHA's  webpage  at  http:// 
www.msha.gov,  under  Statutory'  and 
Regulatory  Information;  Federal 
Register  Documents;  Proposed  Rules. 
You  can  view  comments  filed  on  this 
rulemaking  at  http://www.msha.gov/ 
currentcomments.htm. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  sections  101  and  202(f) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act),  this  document 
is  published  jointly  by  the  Secretary  of 
the  Department  of  Labor,  and  the 
Secretary  of  Health  and  Human 
Services. 

This  document  should  be  read  in 
conjunction  with:  (1)  The  July  7,  2000 
notice  of  proposed  rulemaking  (63  FR 
42068)  addressing  "Determination  of 
Concentration  of  Respirable  Coal  Mine 
Dust,  "Single  Sample";  and  (2)  the 
notice  of  proposed  rulemaking 
addressing  Verification  of  Underground 
Coal  Mine  Operator's  Dust  Control 
Plans,  "Plan  Verification,"  1219-AB14, 
published  in  today's  Federal  Register, 
and  (3)  the  associated  Preliminary 
Regulatory  Economic  Analysis  (PREA) 
available  on  MSHA's  webpage.  The  plan 
verification  rule  would  require 
operators  to  verify  that  the  dust  controls 
specified  in  the  ventilation  plan  protect 
miners  from  overexposure  during 
normal  operations. 

In  addition  to  this  rulemaking,  today's 
Federal  Register  contains  the  Plan 
Verification  notice  of  proposed 
rulemaking,  (NPRM).  In  combination, 
these  rules  represent  MSHA's  revised 
program  to  meet  the  Mine  Act's 
requirement  that  a  miners'  exposure  to 
respirable  coal  mine  dust  be  maintained 
at  or  below  the  applicable  standard  on 
each  shift. 

I.  Introduction 
n.  Baci(ground 

in.  MSH.\'s  Current  Enforcement  Policy 
IV.  Revi.sions  to  Update  Data  for  Rulemaicing 
Record 

(a)  Health  Effects 

(b)  Quantitative  Risk  Assessment 

(c)  Technological  Feasibility 

(d)  Economic  Feasibility 

(e)  Costs  and  Beneflts:  Executive  Order 
12866 

(1)  Compliance  Costs 

(2)  Benefits 

(0  Paperwork  Reduction  Act  of  1995 
(g)  Correction  to  July  7,  2000  Preamble  (65 
FR  42068) 


V.  Public  Hearings 

Appendix  E.  References 

Appendix  F.  Supplemental  References 

I.  Introduction 

This  reopening  notice  includes 
supplemental  information  which 
updates  the  preamble  of  the  July  7,  2002 
notice  of  proposed  rulemeiking.  This 
information  concerns  the  background, 
MSHA's  current  enforcement  policy, 
health  effects,  quantitative  risk 
assessment,  technological  feasibility, 
economic  feasibility,  compliance  costs 
and  benefits,  and  the  list  of  references 
and  supporting  documentation. 

The  Agencies  organized  the  July  2000 
proposed  rule  (65  FR  42068)  to  allow 
interested  persons  to  first  consider 
pertinent  material  on  the  Agencies'  1972 
notice  followed  by  an  overview  of  the 
NIOSH  mission  and  assessment  of  the 
proposed  rule,  as  well  as  those  aspects 
of  MSHA's  coal  mine  respirable  dust 
program  relevant  to  this  proposed  rule. 
Following  the  introductory  material  is  a 
discussion  of  the  "measurement 
objective,"  or  what  the  Secretaries 
intend  to  measure  with  a  single  sample 
measurement,  and  the  application  of  the 
NIOSH  Accuracy  Criterion  for 
determining  whether  a  single  sample 
measurement  will  "accurately 
represent"  the  full-shift  atmospheric 
dust  concentration.  Next,  the  validity  of 
the  sampling  process  is  addressed, 
including  the  performance  of  the 
approved  sampler  unit,  sample 
collection  procedures,  and  sample 
processing.  The  concept  of 
measurement  uncertainty  is  then 
addressed,  and  why  sources  of  dust 
concentration  variability  and  various 
other  factors  are  not  relevant  to  the 
proposed  rule.  In  addition,  the  2000 
proposed  rule  summarized  the  health 
effects  of  occupational  exposure  to 
respirable  coal  mine  dust  and  presented 
MSHA's  quantitative  risk  assessment. 
Finally,  the  2000  proposed  rule 
explained  how  the  total  measurement 
uncertainty  is  quantified,  and  how  the 
accuracy  of  a  single  sample 
measurement  meets  the  NIOSH 
Accuracy  Criterion.  Several 
Appendices,  which  contain  relevant 
technical  information,  are  attached  and 
incorporated  in  the  preamble  to  the 
2000  proposed  rule. 

The  Secretaries  are  interested  in 
further  comment  on  all  issues  relevant 
to  the  July  7,  2000  NPRM.  The  July  7, 
2000  NPRM  is  available  on  MSHA's 
webpage  at  http://www.msha.gov,  under 
Statutory  and  Regulatory  Information, 
Federal  Register  Documents,  Proposed 
Rules;  or  you  may  contact  MSHA  at 
202-693-9440  for  a  copy. 
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The  proposed  rule,  "Determination  of 
Concentration  of  Respirable  Coal  Mine 
Dust,"  has  been  referred  to  as  "Single, 
Full-Shift  Sampling"  based  on  the 
Agencies'  finding  that  a  single,  full-shift 
measurement  would,  after  applying 
valid  statistical  techniques,  accurately 
represent  the  atmospheric  conditions  to 
which  the  miner  is  continuously 
exposed.  However,  where  appropriate, 
the  term  "single,  full-shift  sample,"  will 
now  be  referred  to  as  "single  sample"  in 
this  document  and  any  subsequent 
publications.  This  reopening  notice 
does  not  change  the  actual  finding  as 
published  in  the  July  7,  2000  Federal 
Register. 

n.  Background 

In  1972,  the  Secretary  of  Interior  and 
the  Secretary  of  Health,  Education,  and 
Welfare  issued  a  "joint  finding"  under 
the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969.  The  finding  concluded  that 
a  single,  full-shift  measiuement  of 
respirable  dust  would  not,  after 
applying  valid  statistical  techniques, 
accurately  represent  the  atmospheric 
conditions  to  which  the  miner  is 
continuously  exposed. 

In  1994,  the  Secretary  of  Labor  and 
the  Secretary  of  Health  and  Human 
Services  tentatively  concluded  that  the 
1972  joint  finding  was  incorrect. 
Therefore,  on  February  18, 1994,  the 
Secretaries  published  a  proposed  Joint 
Notice  of  Finding  in  the  Federal 
Register  (59  FR  8537).  The  Joint  Notice 
proposed  to  rescind  the  1972  finding 
and,  instead,  to  find  that  a  single,  full- 
shift  measurement  vnll  accurately 
represent  the  atmospheric  conditions 
with  regard  to  the  respirable  dust 
concentration  during  the  shift  on  which 
it  was  taken.  Concurrently,  on  February 
18,  1994  (59  FR  8356)  MSHA  published 
a  separate  Federal  Register  document 
announcing  how  MSHA  intended  to  use 
both  single,  full-shift  samples  and  the 
average  of  multiple,  full-shift  samples 
for  noncompliance  determinations,  and 
solicited  public  comment  on  the 
proposed  enforcement  procedure. 

On  February  3,  1998,  MSHA  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  published  a 
final  Joint  Notice  of  Finding  in  the 
Federal  Register,  along  with  MSHA's 
enforcement  policy  implementing  the 
joint  finding  (63  FR  5664  and  5687 
respectively). 

In  May  1998,  the  National  Mining 
Association  and  the  Alabama  Coal 
Association  petitioned  the  United  States 
Court  of  Appeals  for  the  11th  Circuit  to 
review  the  1998  Notice  of  Finding.  On 
September  4,  1998,  the  11th  Circuit 
issued  a  final  decision  and  order 
vacating  the  Joint  Finding  on  the 


grounds  that  the  Agencies  failed  to 
comply  with  all  the  requirements  for  a 
health  standard  under  section 
101(a)(6)(A)  of  the  Mine  Act  (30  U.S.C. 
811(a)(6)(A)). 

In  response  to  the  Court's  ruling,  on 
July  7,  2000,  the  Secretaries  published 
in  the  Federal  Register  a  Nptice  of 
Proposed  Rulemaking  (NPBM), 
Determination  of  Concentration  of 
Respirable  Coal  Mine  Dust  (Single    ' 
Sample)  (65  FR  42068).  hi  that 
document,  the  Secretaries  proposed  a 
new  mandatory  health  standard  in  30 
CFR  part  72  that  stated  that  a  single, 
full-shift  measurement  would  accurately 
represent  atmospheric  conditions  to 
which  a  miner  is  exposed  during  such 
shift.  The  proposed  rule  would  rescind 
the  1972  Joint  Notice  of  Finding. 

During  August  2000,  three  public 
hearings  were  conducted.  Transcripts  of 
those  proceedings  are  available  to  die 
public  [www.msha.gov.  under  Statutory 
and  Regulatory  Information). 

m.  MSHA's  Current  Enforcement 
Policy 

The  Federal  Mine  Safety  and  Health 
Review  Commission's  decision  in 
MSHA  V.  Excel.  23  FMSHRC  600  (June 
2001)  precluded  MSHA  fttjm  citing  an 
operator  on  the  average  of  multiple 
samples  collected  by  an  inspector  on  a 
single  shift.  This  decision  affirmed  an 
Administrative  Law  Judge  dismissal  of 
three  citations  alleging  violations  of  the 
respirable  dust  standard  based  on  the 
average  of  multiple  inspector  samples 
taken  on  a  single  shift.  The  Secretary's 
appeal  of  the  Commission's  decision  is 
now  pending  before  the  D.C.  Circuit 
Court  of  Appeals  (D.C.  Cir.  No.  01- 
1335).  Oral  argument  was  held  on 
October  7,  2002.  In  August  2001,  MSHA 
ceased  issuing  citations  on  the  average 
of  multiple  samples  taken  on  a  single 
shift  pending  a  resolution  of  the  appeal. 
Currently,  all  noncompUance 
determinations  are  based  on  the  average 
of  multi-shift  sample  results.  Because 
this  change  has  taken  place  since 
publication  of  the  July  7,  2000  NPRM. 
references  to  enforcement  action  based 
on  the  average  of  n^ultiple  samples 
taken  by  inspectors' on  a  single  shift  no 
longer  reflect  MSHA's  current 
enforcement  policy.  The  promulgation 
of  the  Single  Sample  rule  would  address 
the  1972  Finding  and  the  consequences 
of  the  June  2001  Commission  decision. 

IV.  Revisions  To  Update  Data  for  the 
Rulemaking  Record 

The  Agencies  also  solicit  comments 
on  revised  infonAation  to  update  the 
rulemaking  record  which  address  the, 
foUovdng: 


(a)  Health  Effects 

(Please  see  Section  VII,  65  FR  42075,  of 

the  July  7,  2000  notice  of  proposed 

rulemaking  for  a  complete  discussion  of 

Health  Effects).  The  following  provides 

an  update  on  the  Miners'  Choice 

Program. 

MSHA  and  NIOSH  implemented  the 
Miners'  Choice  Health  Screening 
Program  (Miners'  Choice)  in  October 
1999.  The  Miners'  Choice  program  and 
Coal  Workers'  X-Ray  Surveillance 
Program  (CWXSP)  identify  cases  of 
simple  and  complicated 
pneumoconiosis,  including  coal 
workers'  pneumoconiosis  and 
silicosis — hereafter  referred  to  as 
"CWP."  All  of  the  Miners'  Choice  x-rays 
were  processed  using  the  same 
procedures  and  criteria  used  in  the 
CWXSP  in  accordance  with  the 
requirements  of  42  CFR  part  37. 

MSHA  and  NIOSH  are  conducting 
preliminary  analyses  of  the  first  three 
years  of  the  Miners'  Choice  program. 
These  data  and  analyses  are  being 
handled,  conducted,  and  reported 
pursuant  to  the  DOLs  and  DHHS's 
respective  Information  Quality 
GuideUnes.'  Preliminary  analyses  of 
these  data  are  expected  in  Spring  2003. 
The  analyses  will  be  made  available  to 
commenters  through  the  MSHA  and 
NIOSH  Web  sites,  www.msha.gov  and 
www.cdc.gov/niosh/hqmepage.html, 

respectively. 

As  of  the  end  of  fiscal  year  2002,  more 
than  19,500  active  coal  miners  fitjm  20 
states  voluntarily  participated  in 
Miners'  Choice.  The  overall  CWP 
prevalence  rate  for  radiographic 
categories  of  simple  CWP  categories  1, 
2,  3,  and  PMF  combined  was  2.8%  (546/ 
19,51 7).among  miners  examined  in 
Miners'  Choice  during  the  2000-2002 
period.  This  is  similar  to  the  CWP 
prevalence  rate  of  2.25%  for  initial 
participants  in  the  Miners'  Choice 
Program  reported  in  the  2000  NPRM  (65 
FR  42100).  Among  Miners'  Choice 
participants,  the  CWP  prevalence  rate 
was  higher  among  underground  coal 
miners  at  3.8%  (356/9,265).  than  it  was 
for  surfecQcoal  miners,  1.8%  (188/ 
10,184 )7^he(3WP  prevalence  rate  for 
independent  contractors  was  2.9%  (2/ 
68).  These  findings  show  that  CWP 
continues  to  occur  among  coal  miners 
working  under  the  current  program  to 


1  Specifically,  the  information  is  maintained  in  a 
confidential  manner,  all  methodologies  for  data 
processing  are  transparent,  and  all  available  records 
were  included.  This  information  is  reliable  and 
accurate,  and  is  presented  in  a  clear  and  objective 
manner,  as  required  by  the  Department  of  Labors 
Information  Quality  Guidelines  and  the  Department 
of  Health  and  Human  Services'  Guidelines  for 
Ensuring  the  Quality  of  Information  Disseminated 
to  the  Public. 
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control  respirable  coal  mine  dust, 
including  quartz. 

(b)  Quantitative  Risk  Assessment 

The  Quantitative  Risk  Assessment 
(QRA)  in  support  of  this  rule  has  been 
updated  to  reflect  more  current  data  on 
the  pattern  of  overexposures  to 
respirable  coal  mine  dust.  The  new  data 
replaces  some  of  the  original 
information  used  to  derive  the  risk 
estimates  for  the  Single,  Full-Shift 
Sample  (65  FR  42068)  and  Plan 
Verification  (65  FR  42122)  Notice  of 
Proposed  Rulemakings.  The  updated 
analysis  of  risk  provides  the  best 
available  evidence  pursuant  to  the 
requirements  of  section  101(a)(6)(A)  of 
the  Mine  Act.  Please  refer  to  section  VI. 
of  the  July  7,  2000  (63  FR  42123)  notice 
of  proposed  rulemaking  for  the  previous 
discussion  of  the  QRA. 

'     In  this  quantitative  risk  assessment 
(QRA),  MSHA  will  demonsU-ate  that 
eliminating  overexposures  on  each  and 
every  shift  would,  over  a  45-year 
occupational  lifetime,  significantly 
reduce  the  cumulative  exposure  to 
respirable  coal  mine  dust,  thereby 
reducing  the  risk  of  both  simple  CWP 
and  PMF  among  miners.  This  reduction 
in  risk  would  be  attributed  to  reducing 
concentrations  on  just  that  percentage  of 
shifts  currently  exhibiting  a  pattern  of 
recurrent  overexposiu«. 

MSHA  has  estimated  health  benefits 
of  the  two  rules  based  on  eliminating 
excessive  exposures  at  only  those 
MMUs  and  roofbolter  designated  areas 
(RB-DAs)  currently  exhibiting  a  pattern 
of  recurrent  overexposures  on 
individual  shifts.  In  the  previous 
proposed  rule,  MSHA  used  operator 
sampling  data  from  the  year  1999  to 
identify  and  characterize  such  MMUs. 
In  the  current  proposed  rule,  MSHA  has 
updated  the  analysis  to  2001 ,  included 
MSHA  DO  sampling  data  in  addition  to 
operator  data,  and  expanded  the 
quantitative  analysis  to  include  the 
reduction  in  risk  expected  for  certain 
miners  not  previously  considered  (i.e., 
miners  working  in  RB-DAs).  As  a  result, 
MSHA  believes  it  has  more  accurately 
quantified  the  expected  reduction  in 
risk  for  the  most  exposed  miner 
population  currently  subjected  to 
recurrent  overexposures. 

By  "exhibiting  a  pattern  of  recurrent 
overexposures,"  MSHA  means  that,  for 
the  same  DO  (MMU)  or  RB-DA,  at  least 
two  valid  MSHA  or  operator  bimonthly 
samples  exceeded  the  applicable 
standard  in  a  given  year.  MMUs 
exhibiting  such  a  pattern  are  highly 
likely  to  have  experienced  excessive 


exposures  on  at  -least  six  shifts  during 
the  year  under  consideration.^ 

Based  on  2001  MSHA  and  operator 
data,  there  were  716  MMUs  (out  of 
1,256  total)  at  which  dust 
concentrations  for  the"  DO  exceeded  the 
applicable  standard  on  at  least  two  of 
the  sampling  shifts  (MSHA,  datafile; 
DO  2001.ZIP).  MSHA  considers  these 
716  MMUs,  representing  57  percent  of 
all  MMUs  and  more  than  one-half  of  all 
underground  coal  miners  working  in 
production  areas,  to  have  exhibited  a 
pattern  of  recurrent  overexposures. 
Valid  DO  samples  were  collected  on  a 
total  of  20,905  shifts  at  these  716 
MMUs,  and  the  applicable  standard  was 
exceeded  on  4,028  of  these  shifts,  or 
19.3  percent.  For  this  19.3  percent,  the 
mean  excess  above  the  standard,  as 
measured  for  the  DO  only,  was  1.04  mg/ 
m'. 

These  results  are  based  on  a  large 
number  of  shifts  (an  average  of  nearly  30 
at  each  of  the  716  MMUs).  Therefore, 
assuming  representative  operating 
conditions  on  these  shifts,  the  results 
can  be  extrapolated  to  all  production 
shifts,  including  those  that  were  not 
sampled,  at  these  same  716  MMUs. 
With  99-percent  confidence,  the  overall 
percentage  of  production  shifts  on 
which  the  DO  sample  exceeded  the 
standard  was  between  18.6  percent  and 
20.0  percent  for  2001.  At  the  same 
confidence  level,  again  assuming 
representative  operating  conditions,  the 
overall  mean  excess  on  noncompliant 
shifts  at  these  MMUs  was  between  0.96 
mg/m  ^  and  1.11  mg/m  ^.  If,  as  some 
commenters  on  the  earlier  single  sample 
proposed  rule  and  the  Dust  Advisory 
Committee  proceedings  have  alleged, 
operators  tend  to  reduce  production 
and/or  increase  dust  controls  on 
sampled  shifts,  then  the  true  values 
could  be  higher  than  even  the  upper 
endpoints  of  these  99-percent 
confidence  intervals.  ' 


2  MSHA  estimates  an  MMU  average  of  384 
production  shifts  per  year.  At  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures  in  2001,  valid 
DO  samples  were  obtained  on  an  average  of  about 
30  of  these  384  production  shifts.  If  dust 
concentrations  on  two  or  more  of  the  sampled  shifts 
exceed  the  standard,  then  it  follows,  at  a  95-percent 
confidence  level,  that  the  standard  is  exceeded  on 
at  least  six  shifts  over  the  full  year. 

If  a  different  definition  of  "exhibiting  a  recurrent 
pattern  of  overexposures"  had  been  used  in  the 
QRA,  the  estimate  of  the  reduction  in  risk  and 
associated  benefits  would  have  been  different.  For    ' 
example,  if  the  criterion  were  that  four  or  more 
bimonthly  DO  exposure  measurements  exceeded 
the  applicable  standard  then  overexposures  would 
be  expected,  with  95%  confidence,  to  occur  on  at 
least  20  shifts  in  a  year  of  384  shifts.  Using  more 
than  two  recorded  overexposures  as  the  criterion 
would  arbitrarily  reduce  the  population  for  which 
MSMA  is  estimating  benefits  and  decrease  the 
estimated  number  of  prevented  cases. 


The  available  data  suggest  that,  unless 
changes  are  made  to  bring  dust 
concentrations  down  to  at  or  below  the 
dust  standard  on  every  shift,  the  same 
general  pattern  of  overexposures 
observed  in  2001  will  persist  into  the 
future,  3  Therefore,  MSHA  concludes 
that  without  the  proposed  changes: 

•  More  than  half  of  all  MMUs  would 
continue  to  have  a  pattern  of  recurrent 
overexposures  on  individual  shifts; 

•  At  those  MMUs  with  recurrent 
overexposures,  average  respirable  dust 
concentrations  for  the  DO  would 
continue  to  exceed  the  applicable 
standards  on  about  20  percent  of  all 
production  shifts; 

•  Among  those  shifts  on  which  DO 
exposure  exceeds  the  applicable 
standards,  the  mean  excess  for  the  DO 
would  continue  to  be  approximately  1 
mg/m'. 

If  all  overexposures  on  individual 
shifts  are  eliminated,  the  reduction  in 
total  respirable  coal  mine  dust  inhaled 
by  a  miner  over  a  working  lifetime  will 
depend  on  three  factors:  (1)  The  average 
volume  of  air  inhaled  on  each  shift  that 
would  otherwise  have  exceeded  the 
applicable  standard,  (2)  the  degree  of 
reduction  in  respirable  dust 
concentration  in  the  air  inhaled  on  such 
shifts,  and  (3)  the  nimiber  of  such  shifts 
per  working  lifetime.  While  the  inhaled 
dose  (mg)  could  not  be  measured 
directly,  it  is  biologically  and 
quantitatively  related  to  the 
accumulated  exposure  (i.e.,  airborne 
concentration  multiplied  by  duration, 
siunmed  across  jobs  for  each  miner) 
used  to  predict  CWP  and  PMF 
prevalences  in  the  Attfield-Seixas 
models  used  in  this  QRA.  If  a  miner 
inhales  ten  cubic  meters  of  air  on  a  shift 
(U.S.  EPA.  1980).  reducing  the 
respirable  coal  mine  dust  concentration 
in  that  air  by  1.04  mg/m^  will  result  in 
10.4  mg  less  dust  inhaled  on  that  shift 
alone.  Assuming  the  miner  works  240 
shifts  per  year,  then  reducing  inhaled 
respirable  dust  by  an  average  of  10.4  mg 
on  19.3  percent  of  the  shifts  will  reduce 
the  total  respirable  coal  mine  dust 
inhaled  by  482  mg  per  year,  or  nearly 
22,000  mg  over  a  45-year  working 
lifetime: 

1.04  mg  less  respirable  coal  mine  dust 
per  m^  of  inhaled  air 

X  10  m'  inhaled  air  per  shift 
X  46.32  affected  shifts  [i.e..  19.3%  of 
240)  per  work  year 

X  45  work  years  per  working  lifetime 

=  21,678  mg  less  respirable  coal  mine 
dust  inhaled  per  working  lifetime. 

In  Section  V,  the  strengths  and 
weaknesses  of  various  epidemiological 


'Appendix  VI.l  compares  the  pattern  observed  in 
2001  to  that  in  earlier  years. 
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studies  were  presented,  supporting  the 
selection  of  Attfield  and  Seixas  (1995) 
as  the  study  that  provides  the  best 
available  estimate  of  material  health 
impairment  with  respect  to  CWP.  Two 
strengths  of  this  study  a<%  its 
quantitative  description  of  exposure- 
response  among  both  miners  and  ex- 
miners  (who  had  worked  as  miners  for 
approximately  13— 40  years)  and  the  fact  ■ 
that  it  reflects  recent  conditions 
experienced  by  coal  miners  in  the  U.S. 
Using  the  exposure-response 
relationship  it  is  possible  to  estimate  the 
health  impact  of  bringing  dust 
concentrations  down  to  or  below  the 
applicable  standard  on  every  shift.  This 
is  the  only  contemporary 
epidemiological  study  of  CWP  in  U.S. 
miners  providing  such  a  relationship. 

Attfield  and  Seixas  (op  cit)  used  two 
or  three  B  readers  to  identify  the 
profusion  of  opacities  based  on  the  ILO 
classification  scheme."  The  most 
inclusive  category  defined  in  their  paper 
was  CWP  1+,  which  include  simple 
CWP  categories  1,2,  and  3,  as  well  as 
PMF.  The  second  category  CWP  2+, 
does  not  include  simple  CWP,  category 
1,  but  does  include  the  more  severe 
simple  CWP  categories.  2  and  3,  as  well 
as  PMF.  The  third  category  used  in  their 
report  was  PMF,  denoting  any  category 
(A,  B,  or  C)  of  large  opacities.  The 
authors  applied  logisffc  regression 
models  to  the  prevalence  of  CWP  1+, 
CWP  2+,  and  PMF  as  a  function  of 
accumulated  coal  mine  exposure 
calculated  for  each  miner  included  in 
the  study.  In  the  absence  of  data 
differentiating  the  inhalation  rates  of 
individual  miners,  the  accimiulated 
exposures  in  these  models  were 
expressed  in  units  of  mg-yr/m'. 

At  the  MMUs  being  considered  (those 
exhibiting  a  pattern  of  recurrent 
overexf^sures),  bringing  dust 
concentrations  down  to  no  more  than 
the  applicable  standard  on  each  and 
every  production  shift  would  reduce  DO 
exposures  on  the  affected  shifts  by  an 
average  of  1.04  mg/m'.  Assuming  this 
average  reduction  applies  to  only  19.3 
percent  of  the  shifts,  the  effect  would  be 
to  reduce  curhulative  exposure,  for  each 
miner  exposed  at  or  above  the  DO  level, 
by  0.20  n>g-yr/m'  over  the  course  of  a 
working  year  (i.e.,  19.3  percent  of  shifts 
in  one  year,  times  1.04  mg/m'  per  shift). 
Therefore,  over  a  45-year  working 
lifetime,  the  benefit  to  each  affected 
miner  would,  on  average,  amount  to  a 
reduction  in  accumulated  exposure  of 
approximately  9.0  mg-yr/m'  (i.e.,  45 


years  times  0.20  mg-yr/m'  per  year).  If, 
as  some  miners  have  testified,  operator 
dust  samples  submitted  to  MSHA  tend 
to  under-represent  the  frequency  or 
magnitude  (or  both)  of  individual  full- 
shift  excursions  above  the  applicable 
standard,  then  eliminating  such 
excursions  would  provide  a  lifetime 
reduction  of  even  greater  than  9.0  mg- 
yr/m'  for  each  affected  miner. 

The  Attfield-Seixas  models  predict 
the  prevalence  of  CWP  1+.  CWP  2+,  and 
PMF  for  miners  who  have  accumulated 
a  given  amount  of  exposure,  expressed 
in  units  of  mg-yr/m',  by  the  time  they 
attain  a  specified  age.  Benefits  of 
reducing  cumulative  exposure  can  be 
estimated  by  calculating  the  difference 
between  predictions  with  and  without 
the  reduction.  For  example,  suppose  a 
miner  at  one  of  the  MMUs  under 
consideration  begins  work  at  age  20  and 
retires  at  age  65.  At  these  MMUs,  the 
mean  DO  concentration  reported  in 
2001  was  1.15  mg/m';  so,  after  45  years, 
a  miner  exposed  at, this  level  can  be 
expected  to  have  accumulated  a  total 
exposure  of  nearly  52  mg-yr/m'  (i.e.,  45 
yr  X  1.15  mg/m').  By  the  year  of 
retirement,  such  a  miner  is  expected  to 
accumulate,  on  average,  9.0  mg-yr/m' 
less  exposure  if  individual  shift 
exclusions  are  eliminated.  For  65-year- 
old  miners,  reducing  an  accumulated 
total  dust  exposure  of  52  mg-yr/m'  by 
9.0  mg-yr/m'  reduces  the  predicted 
prevalence  of  "CWP  1+"  by  more  than 
16  per  thousand  (see  the  entry  for 
affected  DO  miners  in  Table  VI-l).5 

This  resuh,  however,  applies  only  to 
DO  miners  at  age  65.  The  Attfield-Seixas 
models  provide  different  predictions  for 
each  year  of  age  that  a  miner  attains. 
The  predicted  benefit  turns  out  to  be 
smaller  for  younger  miners  and  larger 
for  older  miners.  This  is  partly  because 
younger  miners  will  Wve  accumulated 
less  exposure  reduction  as  a  result  of  the 
single  sample  and  plan  verification 
proposals,  and  partly  because  the 
Attfield-Seixas  models  depend  directly 
on  age  as  well  as  on  cumulative 
exposure.  The  health  effects  of  recurrent 
overexposures  can  occuj  long  after  the 
overexposures  occurred.  Even  after  a 


*  If  three  readings  were  available,  the  median 
value  was  used.  If  two  readings  were  available,  the 
higher  of  the  two  ILO  categories  was  recorded. 
Eighty  radiographs  were  eliminated  because  only 
one  reading  was  available. 


'The  Attfield-Seixas  model  predicts  a  higher 
prevalence  of  CWP,  and  consequently  a  greater  risk 
reduction  (35  per  thousand  DO  miners  at  age  65). 
after  45  years  of  occupational  exposure  to  coal  mine 
dust  in  central  Pennsylvania  or  southeastern  West 
Virginia.  (Attfield  and  Seixas  attribute  this  effect  to 
the  type  of  coal  mined  in  those  ge<^phic  areas.) 
However,  few  underground  coal  mines  in  central 
Pennsylvania  or  southeastern  West  Virginia  are  still 
operating.  In  fact,  only  about  29  of  the  716  MMUs 
exhibiting  a  pattern  of  recurrent  overexposures  in 
2001  were  from  those  areas.  Therefore,  the  risk 
assessment  presented  here,  along  vrith  projected 
benefits  of  the  rule,  are  based  on  the  lower  risks 
predicted  for  miners  working  outside  central 
Pennsylvania  and  southeastern  West  Virginia. 


miner  retires  and  is  no  longer  exposed 
to  respirable  coal  mine  dust,  the 
additional  risk  attributable  to  an  extra 
9.0  mg-year/m',  accumulated  earlier, 
continues  to  increase  with  age. 
Consequently,  the  benefit  to  be  gained 
from  eliminating  individual  shift 
excursions  also  continues  to  increase 
after  a  miner  is  no  longer  exposed.  For 
example,  assuming  no  additional 
exposure  after  age  65,  the  predicted  """ 
reduction  in  average  prevalence  of  CWP 
1+  increases  from  16.6  per  thousand  at 
age  65  to  21.4  per  thousand  at  age  70. 
Presumably,  the  increasingly  greater 
predicted  reduction  in  risk  of  disease 
after  age  65  is  due  to  the  latent  effects 
of  the  reduction  in  earlier  exposure  and 
the  progressive  natiu^  of  CWP. 

To  quantify  benefits  expected  from 
eliminating  overexposures  on  each  and 
every  shift,  MSHA  applied  the  Attfield- 
Seixas  models  to  a  hypothetical 
population  of  miners  who,  on  average, 
begin  working  at  age  20  and  retire  at  age 
65,  assuming  different  lifetimes.*^  To 
show  the  range  of  potential  reductions 
in  risk  depending  on  a  miner's  lifetime. 
Table  VI-1  presents  the  risk  reductions 
predicted  at  three  different  attained 
ages:  65,  73.  and  80  years.  The  projected 
benefit  increases  with  attained  age. 
^  However,  MSHA's  best  estimate  of  the 
benefit  to  exposed  miners  is  expressed 
by  the  reduction  in  prevalence  of 
disease  predicted  at  age  73.'  Since  not 
all  underground  coal  miners  are 
overexposed  to  dust  with  the  same 
frequency  or  at  the  same  level.  Table 
VI-1  shows  the  risk  reductions 
projected  for  three  different  categories  of 
affected  miners:  (1)  DO  miners,  (2)  NDO 
miners  who  are  faceworkers  neither 
classified  as  a  DO  nor  subject  to  a 
separate  dust  standard  applicable  to  a 
RB-DA,  and  (3)  DA  roofbolters.  The 
reduction  in  risk  predicted  for  each  of 
these  three  categories  will  now  be 
discussed  in  turn. 

(1)  DO  Miners 

As  explained  earlier,  for  DO  miners 
the  predicted  lifetime  exposure 
reduction  accumulates  at  a  rate  of  0.20 
mg/m'  of  reduced  exposure  per  year 
during  the  45  "working  years"  between 


»  Appendix  VI. 2  conUins  a  technical  description 
of  the  Attfield-Seixas  models  and  an  explanation  of 
how  MSHA  applied  them  to  obtain  the  results 
shown  in  Table  VI-1.  The  method  used  in  applying 
the  models  differs  slightly  from  that  used  in  the 
previous  proposed  rule,  and  Appendix  Vl.2  also 
explains  this  difference.  In  addition,  an  EXCEL 
workbook  entitled  "RiskRdxn.xlw  "  showing  the 
formulas  used  in  the  calculations  has  been  plated 
into  the  public  record  for  these  proceedings. 

'The  expected  lifetime  for  all  American  males, 
conditional  on  their  having  reached  20  years  of  age. 
is  73  years  (calculated  from  U.S.  Census,  March 
1997,  Tables  18  and  119). 
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20  and  65.  reaching  a  maximum  of  9.0 
mg-yr/m '  upon  retirement  at  age  65. 
Between  ages  65  and  80,  the 
accumulated  reduction  in  dust  exposure 
remains  at  an  estimated  average  of  9.0 
mg-yr/m',  but  (as  also  explained 
previously)  the  beneHt  in  terms  of  both 
simple  CWP  and  PMF  risk  continues  to 
increase. 

The  first  row  of  Table  VI-1  presents 
the  reductions  in  risk  expected  among 
affected  DO  miners  who  work  at  an 
MMU  exhibiting  a  pattern  of  recurrent 
overexposures.  For  this  group  of  miners, 
the  calculation  at  an  average  lifetime  of 
73  years  shows  that  bringing  dust 
concentrations  down  to  no  more  than 
the  applicable  standard  on  each  shift 
would: 

•  Reduce  the  combined  risk  of  simple 
CWP  and  PMF: 

•  Reduce  the  combined  risk  of  simple 
CWP  and -PMF  by  24.4  cases  per  1000 
affected  DO  miners; " 

•  Reduce  the  combined  risk  of  simple 
CWP  (category  2  and  3)  and  PMF  by 
15.5  cases  per  1000  affected  DO  miners: 

•  Reduce  the  risk  of  PMF  by  7.6  cases 
per  1000  affected  DO  miners. 

When  the  dust  concentration 
measured  for  the  DO  exceeds  the 
applicable  standard,  measurements  for 
at  least  some  of  the  other  miners  in  the 
same  MMU  may  also  exceed  the 
standard  on  the  same  shift,  though 
usually  by  a  lesser  amount. 
Furthermore,  although  the  DO 
represents  the  occupation  most  likely  to 
receive  the  highest  exposure,  one  or 
more  of  these  other  miners  may  be 
exposed  to  even  higher  concentrations 
than  the  DO  on  some  shifts.  Therefore, 
the  second  category  of  affected  miners 
addressed  in  Table  VI-1  is  the 
population  of  NDO  faceworkers  other 
than  those  working  in  roofbolter  DAs 
(who  are  addressed  as  a  separate,  third 
category). 

(2)  NDO  Miners 

This  category  covers  all  faceworkers 
other  than  the  DO,  except  those 
roofbolters  for  which  a  separate  DA  dust 
standard  has  been  established. 
(Roofbolters  not  coming  under  a  DA 
standard  are  included  in  the  NDO 
category.)  Tp  estimate  how  NDO  miners 
(other  than  those  subject  to  a  DA 
standard)  would  be  affected  by  the 
proposed  rules,  MSHA  examined  the 
results  from  all  valid  dust  samples 
collected  by  MSHA  in  underground 
MMUs  during  2001  (MSHA,  data  file: 


Insp2001.zip).  Within  each  MMU, 
MSHA  typically  takes  one  sample  on 
the  DO  and,  on  the  same  shift,  four  or 
more  additional  samples  representing 
other  occupations.  In  2001,  there  was  an 
average  of  1.0  NDO  measurement  in 
excess  of  the  standard  on  shifts  for 
which  the  DO  measurement  exceeded 
the  standard."  For  non-DO 
measurements  that  exceeded  the 
standard  on  the  same  shift  as  a  DO 
measurement,  the  mean  excess  above 
the  standard  was  approximately  0.6  mg/ 

Combining  these  results  with  the  19.3 
percent  rate  of  excessive  exposiues 
observed  for  the  DO  on  individual 
shifts,  it  is  reasonable  to  infer  that,  at 
the  MMUs  under  consideration,  an 
average  of  1  other  miner,  in  addition  to 
the  one  classified  as  DO,  is  currently 
overexposed  on  at  least  19  percent  of  all 
production  shifts.  In  2001,  the  mean  of 
the  highest  dust  concentration  reported 
for  any  NDO  miner  on  sampled  shifts 
was  1.08  mg/m '.  Over  the  course  of 
each  working  year,  the  reduction  in 
exposure  expected,  for  such  miners  as  a 
result  of  implementing  the  proposed 
rules  is  0.12  mg-yr/m'  (i.e.,  19.3  percent 
of  one  year,  times  0.6  mg/m '). 

To  assess  the  reduction  in  risk 
expected  from  eliminating  all  single- 
shift  exposures  for  these  NDO  miners, 
MSHA  again  applied  the  Attfield  and 
Seixas  models  to  miners  who  begin 
working  at  age  20  and  retire  at  age  65, 
assuming  lifetimes  of  65,  73,  and  80 
years.  This  time,  however,  the  resulting 
decrease  in  predicted  prevalence  was 
muhiplied  by  1.0/6  =  0.167,  to  reflect 
the  fact  that  the  assumed  rate  of 
overexposure  applies,  on  average,  to 
about  one-sixth  of  the  faceworkers  not 
classified  as  the  DO.^^ 

The  second  row,  of  Table  VI-1 
contains  the  risk  reductions  for  NDO 
miners  expected  as  a  result  of 
eliminating  all  individual  shift    . 
overexposures.  Over  an  occupational 
lifetime,  the  average  reduction  in  risk 
for  simple  CWP  and  PMF  combined, 
and  for  PMF  alone,  increases  with  age. 
However,  the  risk  reduction  at  each  age 
is  smaller  for  the  affected  NDOs  than  for 
the  affected  DOs.  This  is  expected 
because  the  estimated  probability  that  a 
NDO  (other  than  a  RB-DA)  will,  under 
current  conditions,  be  overexposed  on  a 
given  shift  is  only  16.7  percent  of  the 
corresponding  probability  for  the  DO. 
For  the  MMUs  under  consideration,  the 
predicted  reduction  in  risk  for 


faceworkers  other  than  the  DO  who  live 
an  expected  lifetime  of  73  years  is:  2.3 
fewer  cases  of  "CWP  1+"  per  thousand 
affected  NDO  miners;  1.5  fewer  cases  of 
"CWP  2+"  per  thousand  affected  NDO 
miners;  and  0.7  fewer  cases  of  PMF  per 
thousand  affected  NDO  miners. 

(3)  Roofbolter  DA  (RB-DA)  Miners 

Because  roofbolters  are  often  exposed 
to  higher  quartz  concentrations  than 
other  miners,  the  applicable  dust 
standard  for  them  is  frequently  different 
from  the  standard  applicable  to  other 
miners  working  in  the  same  MMU. 
Therefore,  many  roofbolters  are 
classified  as  working  in  a  "roofbolter 
designated  area"  (RB-DA).  For  purposes 
of  this  QRA,  such  roofbolters  were 
excluded  from  the  analysis  of  NDO 
miners  presented  above.  Based  on  2001 
MSHA  and  operator  data,  194  out  of  a 
total  659  RB-DAs  met  MSHA's  criterion 
for  exhibiting  a  pattern  of  recurrent 
overexposures — i.e.,  dust  concentrations 
exceeded  the  applicable  standard  on  at 
least  two  of  the  sampled  shifts  (MSHA, 
datafile:  RBDA2001.ZIP).  Valid  RB-DA 
samples  were  collected  on  a  total  of 
3477  shifts  at  these  194  RB-DAs,  and 
the  applicable  standard  was  exceeded 
on  837  of  these  shifts,  or  24.1  percent 
(95%  confidence  interval:  22.7  to  25.5). 
For  this  24.1  percent,  the  mean  excess 
above  the  standard,  as  measured  for  the 
RB-DA  only,  was  0.72  mg/m'  (95- 
percent  confidence  interval:  0.64  to 
0.80). 

At  these  RB-DAs  (i.e.,  those 
exhibiting  a  pattern  of  recurrent 
overexposures),  the  mean  concentration 
reported  in  2001  was  0.94  mg/m';  so, 
after  45  years,  an  RB-DA  miner  can  be 
expected,  if  there  is  no  change  in 
current  conditions,  to  have  accumulated 
a  total  exposure  of  more  than  42  mg-yr/ 
m-'.  By  retirement  at  age  65,  such  a 
miner  would  be  expected  to  accumulate, 
on  average,  7.8  mg-yr/m^  less  exposure 
if  overexposures  on  all  individual  shifts 
were  eliminated.  (45  years  x  24.1%  of 
0.72  mg/m^).  The  third  row  of  Table  VI- 
1  shows  the  estimated  impact  of  the 
proposed  rules  on  the  risk  predicted  for 
RB-DA  roofbolters.  At  age  73,  reducing 
an  accumulated  total  dust  exposure  of 
42  mg-yr/m '  by  7.8  mg-yr/m^  reduces 
the  predicted  prevalence  of  "CWP  1+" 
by  19.6  per  thousand,  of  "CWP  2+"  by 
12.1  per  thousand,  and  of  PMF  by  6.0 
per  thousand. 


"■'Afferted  DO  miners"  include  all  miners  who 
work  at  MMUs  with  a  pattern  of  rec:urrent 
overexposures  and  who  are  exposed  to  dust 
concentrations  similar  to  the  DO  over  a  45-yoar 
working  lifetime. 


"  With  95-percent  confidence,  on  shifts  forwhich 
the  DO  measurement  exceeds  the  standard,  the 
mean  number  of  other  occupational  measurements 
also  exceeding  the  standard  is  at  least  0.91. 

■"With  9S-percent  confidence,  the  mean  excess  is 
at  least  0.59  mg/m^. 


' '  There  are  an  estimated  6  NDO  miners  for  each 
DO  miner,  and  an  average  of  1 .0  of  these  6  miners 
is  overexposed.  This  does  not  include  roofbolters 
working  in  designated  areas,  who  are  treated  as  a 
separate  group  in  the  present  analysis. 
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Table  VI-1.  By  age,  average  reduction  in  cases  of  occupational  respiratory  disease 
expected  to  result  from  implementation  of  single  sample  and  plan  verification  rules. 


Type  of  Miner 

Reduction  in  Cases  of  Occupational  Respiratory  Disease 
per  1 .000  Affected  Miners 

Simple  CWP*  (categories 

1.2or3)orPMF*    (XWP 

W) 

Simple  CWP  (categories 

2or3)orPMF    (*CWP 

20 

PMF 

Age 

Age 

Age 

65 

73 

80 

65 

73 

80 

65 

73 

80 

Affected  Designated 
Occupation  Miners'' 
(DO) 

16.6 

24.4 

30.6 

6.3 

15.5 

28.0 

2.8 

7.6 

16.1 

Affected  Non-Designated 
Occupation  Miners" 
(NDO) 

1.6 

2.3 

2.9 

0.6 

1.5 

2.7 

0.3 

0.7 

1.5 

Affected  Roof  Bolter 
Designated  Areas  Miners* 
(RB-DA) 

13.0 

19.6 

25.3 

4.8 

12.1 

22.5 

2.2 

6.0 

12.8 

•Simple  CWP:  simple  coal  wortiers' pneumoconiosis. 

*  PMF:  progressive  massive  fUxosis. 

'Affected  Designated  Occupation  (DO)  Miners:  includes  aH  miners  w»ho  wortt  at  tt»e  57  percent  of  tf»  Mechanized  mmg 
Units  under  consideration  and  «*»  are  exposed  to  dust  concentrations  similar  to  the  Oa  ovw  a  *t5^.f?ff°?rni«» 
lifetime.  Risk  reduction  estimates  are  based  on  reducing  the  mean  dust  concentration  of  1.15  mg/h»  (SW.  Error*  o.oiBj 

observed  in  2001  for  DOs  at  the  MMUs  under  consideration. 

•Affected  Non-Designated  Occupation  (NDO)  Miners:  includes  all  underground  facwwrtters  under  consWeratlon  wiho  are 
not  classified  as  the  DO  or  a  "designated  area  roofbolter.-  Risk  reduction  estimates  are  based  on  reducii>g  the  mean 
dust  concentration  of  1 .08  mgMi=  (Std.  Error «  0.01 1 )  obsen«d  in  2001  for  the  NDO  sample  sho*«ng  the  highest  dust 

concentration  on  a  given  MSHA  sampKng  day  vwthin  an  MMU. 

•Affected  Roofbolter  Designated  Area  (RB-DA)  Miners:  includes  all  miners  »«ricing  as  roofboltetsin  the  29^  P^^ent  of 
RB-DAs  exhibiting  a  pattern  of  recurrent  overexposures.  Risk  reduction  estimates  are  based  on  reducing  the  moan  dust 
concentration  of  0.94  mg/m»  (Std.  Error  =  0.025)  obsen«d  in  200Hor  the  RB-DAs  under  considerabon. 


Appendix  VI.l    DO  Overexposure 
Patterns 

In  1998,  MSHA  attempted  to  enforce 
compliance  on  individual  shifts. 
Therefore,  to  compare  the  2001  pattern 
of  excess  exposures  on  individual  shifts 
to  that  of  previous  years,  MSHA 
examined  the  regular  bimonthly  DO 
sample  data  submitted  by  mine 
operators  in  the  10  years  from  1990 
through  1997  and  1999-2000.  The  same 
,  three  parameters  were  considered  as 
discussed  above  for  2001:  (1)  The 
percentage  of  MMUs  exhibiting  a 
pattern  of  recurrent  overexposures,  as 
indicated  by  at  least  two  of  the  valid 
measurements  being  above  the 
applicable  standard  in  a  given  year;  (2) 


for  those  and  only  those  MMUs 
exhibiting  recurrent  overexposures,  the 
overall  percentage  of  production  shifts 
on  which  the  DO  was  overexposed,  as 
estimated  by  the  percentage  of  valid 
measurements  above  the  applicable 
standard;  and  (3)  for  the  MMUs 
identified  as  exhibiting  recurrent 
overexposures,  the  mean  excess  above 
the  applicable  standard,  as  calculated 
for  just  those  valid  measurements  that 
exceeded  the  applicable  standard  in  a 
given  year. 

Although  MSHA  found  minor 
differences  between  individual  years, 
there  was  no  statistically  significant 
upward  or  dowmward  trend  in  any  of 
these  three  parameters  over  the  1990- 


1997  time  period  (see  Table  VI-2). 
Beginning  in  1999,  however,  there  was 
a  significant  and  persistent  decrease  in 
the  average  excess  above  the  applicable 
standard  (Parameter  #3)  for  MMUs 
exhibiting  recurrent  overexposures. 
MSHA  attributes  this  decrease  to  two 
important  changes  in  the  Agency's 
inspection  program,  beginning  near  the 
end  of  1998.  These  changes,  which  both 
resulted  in  increased  inspector 
presence,  were:  (1)  An  increase  in  the 
frequency  of  MSHA  dust  sampling  at 
underground  coal  mines;  and  (2) 
initiation  of  monthly  spot  inspections  at 
mines  that  were  experiencing  difficulty 
in  maintaining  consistent  compliance 
with  the  applicable  dust  standard. 
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Table  VI-2.  Parameters  describing  overexposure  to  respirable  coal  mine  dust,  based  on 
operator  DO  samples. 


1990-1997 

Parameter  #1 
(Percent) 

Parameter  #2 
(Percent) 

Parameter  #3 
(mg^m*) 

1999-2000 

1990-1997 

1999-2000 

1  Number  of  Years 

10 

10 

8    • 

2 

1  Median 

52.6 

20.1 

1.24 

1.00 

Mean                                           51.0 
(Std.  Error)                                   (1.36) 

20.5 
(0.30) 

1.26 
(0.023) 

1.00 
(0.07) 

2001 

51.6 

20.8 

1.08     ni 

Parameter  #1 :  percentage  of  MMUs  exhitMting  a  pattern  of  recurrent  overexposures. 

Parameter  #2:  for  those  MMUs  exhit)iting  a  pattern  of  recurrent  overexposures,  the  percentage  of  productKxi  shifts  on 
which  the  DO  was  overexposed.                     '> 

Parameter  #3:  for  tlx>se  MMUs  exhit)iting  a  pattern  of  recurrent  overexposures,  the  mean  excess  atx2ve  the  applicable 

• 
standard  among  valid  DO  measurements  that  exceeded  tt>e  applicat)le  standard. 

Appendix  VI.2    Application  of  the 
At^eld-Seixas  Models 

Attfleld  and  Seixas  (1995)  provide 
separate  logistic  regression  models  for 


CWP1+.  CWP2+.  and  PMF  as  a  function 
of  cumulative  dust  exposure  (mg-yr/m^). 
These  models  all  have  the  following 
form: 


P ao+a|Xage+a2'<e''P*>sure  +  a3xranlixexposure 


1-p 


=  e 


(Eq.  1) 


where  p  is  the  probability  of  disease  at 
a  specified  age  and  cumulative 
exposure.  The  constant  e  is  the  base  of 
the  natural  logarithms.  The  empirically 
estimated  coefficients  a<)  (the  intercept), 
a  I,  32,  and  a.i  differ  for  the  three  health 
effects  considered  and  are  presented  in 
Table  IV  of  Attfleld  and  Seixas  (op  cit). 
The  values  for  these  coefficients  are  also 
shown  in  the  Excel  workbook 
(RiskRdxn.xlw)  MSHA  has  placed  into 


the  public  record  as  part  of  these 
proceedings.  The  coefficient  (ai)  of 
"rank"  refers  to  an  additional  effect  of 
cumulative  exposure  to  coal  mine  dust 
in  central  Pennsylvania  or  southeastern 
West  Virginia,  which  the  authors 
attribute  to  the  rank  of  the  coal  mined 
in  those  areas.  Since  few  mines  in  those 
areas  are  currently  operating,  MSHA  did 
not  employ  this  additional  effect  in  its 
application  of  the  Attfield-Seixas 


models  (i.e.,  MSPiA  assumed  that  the 
value  of  the  indicator  variable  for  , 

"rank"  is  zero). 

From  equation  1 ,  assuming  exposure 
outside  central  Pennsylvania  and 
southeastern  West  Virginia,  it  follows 
that  the  prevalence  of  disease,  assuming 
continued  exposure  at  current  levels 
and  approximate  linearity  of  the 
exposure  effect,  is  (per  thousand 
miners): 


P  =I000x^i- 
"  1  +  y 


•  u  _«o  +  a|Xage+a2X(years  of  exposure)x(currcm  mean  annual  exposure)  ,tj      ,»v  i 

Similarly,  the  prevalence  of  disease,  assuming  reduced  cumulative  exposure  attributable  to  implementation  of  the  proposed 
rules  is  (per  thousand  miners):  ,  > 
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P.  =1000x 


1-i^x 


•  _    ao+aixage-f  a2X(years  of  exposuic)x(rcduced  mean  annual  exposure)  /.p       .jv 


Note  that  the  "reduced  mean  annual 
exposure"  is  the  current  mean  annual 
exposure  (based  on  2001  data)  reduced 
by  eliminating  overexposures  on  just 
that  percentage  of  shifts  for  which 
overexposures  have  been  shown  to 
currently  occur. 

MSHA  then  estimated  the  impact  of 
eliminating  all  overexposures  on 
individual  shifts  by  calculating  (for  ages 
65,  73,  and  80)  the  differences: 


A  =  Py-Px 


(Eq.  4) 

It  is  these  differences  that  are 
presented  in  Table  VI-1.  The 
calculations  for  each  specific  entry  are 
detailed  in  the  EXCEL  workbook, 
RiskRdxn.xlw,  which  has  been  placed 
into  the  public  record.  ^^ 

(c)  Technological  Feasibility 

The  following  discussion  is  a 
Summary  of  Chapters  3  and  4  of  the 
Preliminar>'  Regulatory  Economic 
Analysis  (PREA).  The  PREA  is  available 
in  hard  copy  by  request  and  also 
available  on  MSHA's  Web  page  imder 
Statutory  and  Regulatory  Information. 
This  discussion  parallels  the  Regvdatory 
Impact  Analysis  discussion  in  the 
accompanying  notice  of  proposed 
rulemaking,  "Verification  of 
Underground  Coal  Mine  Operators" 
Dust  Control  Plans  and  Compliance 
Sampling  for  Respirable  Dust," 
published  by  MSHA,  RIN  1219-AB14, 
in  today's  Federal  Register. 

MSHA,  in  consultation  with  NIOSH, 
believes  that  compliance  with  the 
proposed  Single  Sample  rule  would  be 
technologically  feasible  for  the  mining 
industry.  The  Single  Sample  rule  would 
predominantly  affect  MSHA's 


'2  The  method  used  here  provides  an 
approximation  of  the  expected  risk  reduction  (A  ), 
assuming  approximate  linearity  of  the  exposure- 
response  relationship  over  the  exposure  range  of 
interest.  This  differs  from  the  method  used  in  the 
previous  proposed  rule,  vtrhere  lower  bounds  on  the 
risk  reduction  were  calculated.  The  calculations  in 
the  previous  proposed  rule  defined 

A  =  Pv,  -  P., 

where  /  =  y/  x  and  x  and  x'  =  e*«*»» 

The  previous  method  results  in  lower  values  than 
those  showm  in  Table  VI-1.  For  example,  for  "CWP 
l.f "  among  affected  DO  miners  at  age  73,  applying 
the  previous  method  to  2001  operator  and  MSHA 
data  would  have  resulted  in  a  calculated  risk 
reduction  of  16.3  per  thoustmd  instead  of  the  24.4 
per  thousand  presented  in  Table  VI-1.  MSHA 
believes  the  method  used  in  the  current  proposed 
rule  more  accurately  represents  the  reduction  in 
risk  that  can  be  expecteid  if  all  individoal  shift 
overexposures  are  eliminated. 


procedures  since  MSHA  alone  conducts 
inspector  sampling.  However,  due  to  the 
promulgation  of  the  Single  Sample  rule, 
some  operators  would  experience  a 
slight  increase  in  the  number  of 
abatement  samples  they  would  conduct 
using  current  technology.  After  the 
promulgation  of  the  proposed  Single 
Sample  rule,  coal  operators  would 
continue  to  comply  with  the  existing 
respirable  dust  concentration  limit  of 
2.0  mg/m'.  Such  compliance  with  the 
applicable  standard  has  proven  feasible 
over  the  years.  Furthermore,  compUance 
determination  based  on  an  inspector, 
single  sample  result  was  found  to  be 
technologically  feasible  during  the  prior 
effective  Interim  Single-Sample 
Enforcement  Policy  (Singly  Sample),  in 
effect  from  March  2, 1998  through 
September  4.  1998. 

(d)  Economic  Feasibility 

The  following  discussion  is  a 
Summary  of  Chapters  3  and  4  of  the 
Preliminary  Regulatory  Economic 
Analysis  (PREA).  The  PREA  is  available 
in  hard  copy  by  request  and  also 
available  on  MSHA's  webpage  under 
Statutory  and  Regulatory  Liformation. 
This  discussion  parallels  the  Regulatory 
Impact  Analysis  discussion  in  the 
accompanying  notice  of  proposed 
rulemaking,  "Verification  of 
Undergroimd  Coal  Mine  Operators" 
Dust  Control  Plans  and  Compliance 
Sampling  for  Respirable  Dust  published 
by  MSHA,  RIN  1219-AB14.  in  today's 
Federal  Register. 

MSHA,  in  consultation  with  NIOSH, 
believes  that  the  Single  Sample  rule 
would  be  economically  feasible  for  the 
coal  mining  industry  based  on  its  most 
recent  cost  estimates.  The  coal  mining 
industry  would  incur  costs  of 
approximately  $3.1  million  yearly  to 
comply  with  the  proposed  Single 
Sample  rule.  Coal  mine  operators  would 
also  incur  approximately  an  additional 
$1.7  million  yearly  in  penalty  costs 
associated  with  the  additional  citations 
arising  from  the  proposed  Single 
Sample  rule."  That  the  total  $4.8 


■  3  The  estimate  of  the  number  of  additional 
citations  MSHA  anticipates  issuing  under  the  single 
sample  rule  reflects  a  substantial  increase  over  the 
number  of  additional  citations  anticipated  under 
the  July  7,  2000  proposed  rule.  This  is  because  the 
baseline  period  employed  in  the  revised  cost 
estimates  (August  through  December  2001)  reflects 
the  time  period  after  which  MSHA  ceased  issuing 
citations  based  upon  multiple  samples  collected 
over  a  single  shift.  As  a  result,  the  number  of 


million  borne  yearly  by  the  coal  mining 
industry  as  a  result  of  the  proposed 
Single  Sample  rule  is  well  less  than  1 
percent  (about  0.03  percent)  of  the 
industry's  yearly  revenues  of  $17.7 
billion  provides  convincing  evidence 
that  the  proposed  rule  is  economically 

feasible 

Since  single  sample  and  plan 
verification  are  complementary  NPRMs 
intended  to  be  promulgated  at  the  same 
time,  the  detailed  presentation  of 
assumptions  and  estimates  for  each  are 
available  in  the  same  Preliminary 
Regulatory  Economic  Analysis 
(PREA)(MSHA,  February  2003). 

(e)  Costs  and  Benefits:  Executive  Order 
12866 

In  accordance  with  Executive  Order 
12866,  the  Agencies  have  revised  the 
PREA  of  the  estimated  costs  and 
benefits  associated  with  the  profJosed 
rule  for  the  underground  and  surface 
coal  mining  sectors.  The  key  findings 
are  summarized  below. 

1.  Compliance  Costs 

The  Agencies  estimate  that  the  cost  of 
this  NPRM  would  be  approximately 
$3.1  million  annually,  of  which  all  but 
about  $57,000  would  be  borne  by 
andergroimd  coal  mine  operators  (the 
residual  $57,000  to  be  borne  by  surface 
coal  mine  operators).  Table  XIII-1 
(Summary  of  Compliance  Costs) 
summarizes  the  estimated  compliance 
costs  by  provision,  for  underground  and 
surface  coal  mines,  for  the  following 
three  mine  size  categories:  (1)  Those 
employing  fewer  than  20  workers;  (2) 
those  employing  between  -20  and  500 
workers;  and  (3)  those  employing  more 
than  500  workers. 

The  compliance  costs  arising  from  the 
Single  Sample  NPRM  would  occur  as  a 
result  of  an  increase  in  the  number  of 
MSHA  inspector  citations  issued  to 
underground  and  surface  coal  mine 
operators  due  to  the  determination  of 
noncompliance  being  based  on  the 
results  of  a  MSHA  single  sample  rather 
than  the  average  of  multiple-shift 
sample  results.  The  additional  citations 


citations  during  thie  revised  base  period  is  lower 
than  the  number  of  citations  for  the  base  period 
used  in  the  July  7,  2000  cost  estimate.  The  estimate 
of  the  number  of  additional  citations  MSHA  expects 
to  issue  under  the  single  sample  proposed  rule  rose 
from  561  in  the  July  7.  2000  PREA  to  ,909  in  the 
2003  revised  PREA.  This  increase  in  the  number  of 
additional  citations  is  primarily  responsible  for  the 
increase  in  the  revised  total  cost  estimate  for  the 
single  sample  proposed  rule. 
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would  require  mine  operators  to 
undertake  the  following  actions  and  to 
incur  associated  compliance  costs:  take 
corrective  action(s)  in  order  to  get  back 
into  compliance  with  the  applicable 
dust  standard;  perform  abatement 
sampling;  complete  dust  data  cards; 
send  abatement  samples  to  MSHA;  post 
abatement  semiple  results;  write 


respirable  dust  plans;  and  post  a  copy 
of  dust  plans. 

In  addition  to  these  estimated 
compliance  costs,  mine  operators  would 
incur  yearly  penalty  cost  increases  of 
about  $1.7  million.  Penalty  costs 
conventionally  are  not  considered  to  be 
a  cost  of  a  rule  (and,  in  fact,  are  clearly 
not  a  compliance  cost)  but  merely  a 
transfer  payment  to  the  government 


from  a  party  violating  a  rule.  Therefore, 
the  penalty  costs  are  not  included  as 
part  of  the  compliance  costs  of  the 
proposed  Single  Sample  nile.  These 
penalty  costs  are  relevant,  however,  in 
determining  the  economic  feasibility  of 
the  proposed  Single  Sample  rule. 

The  derivation  of  the  above  cost  - 
figiu'es  are  presented  in  Chapter  IV  of 
the  PREA  that  accompanies  this  rule. 
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2.  Benefits 

This  benefits  analysis  is  in  support  of 
the  proposed  Single  Sample  and  Plan 
Verification  rules,  and  updates 
information  used  in  the  Single  Sample 
NPRM  (65  FR  42068)  and  Plan 
Verification  (65  FR  42122)  NPRM.  The 
revised  Plan  Verification  NPRM  is 
published  elsewhere  in  today's  Federal 
Register.  This  benefit  analysis  has  been 


updated  to  include  the  revised  QRA;'* 
the  reduction  in  the  number  of  active 
mines  (and  miners);  and  more  recent 
information  on  the  Black  Lung 
Compensation  Program. 

For  all  categories  of  simple  coal 
workers'  (CWP)  pneumoconiosis  and 
progressive  massive  fibrosis  (PMF) 


•*The  revised  QRA  is  published  in  full  in  section 
VllI  of  the  Plan  Verification  NPRM.  The  QRA  has 
been  expanded  to  include  quantitative  estimates  of 
reduction  in  CWP  risk  estimates  for  affected 
roofbolters  working  in  designated  areas  (RB-DA). 
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combined,  MSHA  estimates,  over  an 
occupational  lifetime  (45-years)  for 
miners  who  live  to  age  73  and  who 
worked  at  MMUs  exhibiting  a  pattern  of 
recurrent  overexposures,  a  minimum  of 
42  fewer  cases  among  affected  DO, 
NDO.  and  RB-DA  miners  than  would 
otherwise  occur  without  the 
promulgation  of  the  Single  Sample  and 
Plan  Verification  rules.  MSHA  and 
NIOSH  believe  that  the  42  prevented 
cases  of  CWP  identified  understate  the 
true  benefit  of  these  proposed  rules.  The 


Benefits  chapter  of  the  PREA  and  the 
Benefits  section  of  the  proposed  Plan 
Verification  rule  delineate  the  reasons 
why  this  quantitative  estimate 
understates  the  health  benefit  to  all  coal 
miners  (http://www.msha.gov/flex.htm). 

(f)  Paperwork  Reduction  Act  of  1995 

The  proposed  Single  Sample  rule 
contains  information  collections  which 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1995 
(PRA95).  The  proposed  Single  Sample 
rule  would  increase  paperwork  for 
surface  and  underground  coal  mine 
operators.  Surface  coal  mines  would 
incur  an  additional  323  burden  hours 
annually  costing  $9,278.  Underground 
coal  mines  would  inciu  an  additional 
5.354  biu'den  hours  annually  costing 
$142,690.  All  of  the  additional  biuden 
hours  and  costs  for  underground  coal 
mines  arising  fi'om  the  Single  Sample 
rule  would  be  eliminated  as  a  result  of 
the  promulgation  of  the  plan 
verification  rule. 

We  invite  puhlic  comments  and  are 
particularly  interested  in  comments 
which: 

(a)  Evaluate  whether  the  proposed 
collection  of  information  (presented 
here  and  in  the  PREA  for  the  proposed 
Single  Sample  rule)  is  necessary  for  the 
proper  performance  of  the  functions  of 
MSHA.  including  whether  the 
information  would  have  practical 
utility; 

(b)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  die  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(c)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(d)  Minimize  the  burden  of  the 
.  collection  of  information  on 

respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  and 
approval  of  these  information 
collections.  Interested  persons  are 
requested  to  send  comments  regarding 
this  information  collection,  including 
suggestions  for  reducing  this  burden,  if 
under  10  pages,  by  facsimile  (202)  395- 
6974  to  Attn:  Desk  Officer  for  MSHA;  or 
by  e-mail  to:  cathomas@omb.gov.  All 
conunents  may  be  sent  by  mail 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB  New 
Executive  Office  Building,  725  17th  St., 
NW.  Rm.  10235.  Washington,  DC  20503. 


Attn:  Desk  Officer  for  MSHA.  Please 
send  a  copy  of  yoxu'  conunents  to  MSHA 
at  the  address  listed  in  the  ADDRESSES 
section  of  the  preamble.  Submit  vkrritten 
comments  on  the  information  collection 
not  later  than  June  4,  2003. 

Oiu-  paperwork  submission  - 
summarized  above  is  explained  in  detail 
in  the  PREA.  The  PREA  includes  the 
estimated  costs  and  assumptions  for 
each  proposed  paperwork  requirement 
related  to  the  proposed  Single  Sample 
rule.  These  paperwork  requirements 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1995.  Respondents  are 
not  required  to  respond  to  any 
collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number.  The  PREA  is  located  on  our 
Web  site  at  http://www.msha.gov/ 
REGSINFO.HTM.  Conunents  may  be 
sent  to  the  addresses  listed  in  the 
ADDRESSES  section  of  the  preamble. 

(g)  Correction  to  the  July  7,  2000 
Preamble  (65  FR  42068) 

On  page  42076,  column  two,  line  25, 
change  "4.8%"  to  "5.6%".  The  sentence 
should  read,  "Across  the  eight  surface 
cohorts  surveyed,  the  prevalence  rate  of 
simple  CWP  and  PMF  combined,  among 
participants  was  5.6%." 

V.  Public  Hearings 

MSHA  and  NIOSH  plan  to  hold 
public  hearings  on  the  reopening  notice. 
The  hearings  will  be  held  imder  Section 
101  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  The  hearings  will  be 
held  in  the  following  cities: 

(a)  Evansville,  Indiana; 

(b)  Charleston,  West  Virginia; 
-   (c)  Grand  Jimction,  Colorado; 

(d)  Birmingham.  Alabama; 

(e)  Lexington.  Kentucky;  and 

(f)  Washington.  Pennsylvania. 

The  specific  dates,  times  and  facilities 
for  the  hearings  will  be  announced  by 
a  separate  notice  in  the  Federal 
Register. 

Dated:  March  3,  2003. 
Elaine  L.  Chao, 
Secretary,  Department  of  Labor.    ^ 

Dated:  March  3,  2003. 
Tommy  G.  Thompson. 
Secretary,  Department  of  Health  and  Human 
Services. 
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REMINDERS 

The  Hems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users, 
irwlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 
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activities  receiving  Federal 
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Nor)discrimination  on  basis  of 
sex  in  education  programs 
or  activities  receiving 
Federal  financial  assistance; 
published  3-6-03 
Organization,  functions,  and 
authority  delegations: 
Immigration  law 
enforcement;  published  3- 
6-03 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Disaster  unemployment 
assistance  program; 
eligibility  clarification  due  to 
t  SepXervber  11  terrorist 
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POSTAL  SERVICE 
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03 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Ports  and  waterways  safety:  ' 
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zone;  published  2-18-03 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Vessel  documentation: 
Fishery  endorsement;  U.S.-  ' 
flag  vessels  of  100  feet  or 
greater  in  registered 
length;  published  2-4-03 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes- 
Earned  income  credit; 
put)lished  3-6-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Shell  eggs,  voluntary  grading: 

USDA  "Produced  From" 
grademark  requirements; 
comments  due  by  3-10- 
03;  published  1-9-03  [FR 
03-00369] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  tiealth 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Califomia;  comments  due 
by  3-14-03;  published 
1-13-03  (FR  03-00573] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
inspection  Service 

Plant-related  quarantine, 

domestic: 

Oriental  fruit  fly;  comments 
due  by  3-11-03;  published 
1-10-03  [FR  03-00491] 

AGRICULTURE 
DEPARTMENT 
Farm  Servtee  Agency 

Program  regulations: 
Servicing  and  collections —  ' 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT 

Natural  Resources 
Conservation  Service 

Loan  and  purchase  programs: 


Environmental  Quality 
Incentives  Program; 
comments  due  by  3-12- 
03;  published  2-10-03  [FR 
03-02642] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulatiorts: 
Servicing  and  coyections — 

Farm  k>an  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Servicing  and  collections — 

Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Servicing  and  collections-^ 

Farm  k>an  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
*  comments  due  by  3-10- 

03;  published  1-9-03 
[FR  03-00394] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecorxjmk: 
Zone — 

HalitMJt  and  groundfish; 
seabird  incidental  take 
reductron;  comments 
due  by  3-10-03; 
published  2-7-03  [FR 
03-02805] 

Polk>ck;  comments  due  by 
3-13-03;  published  2-11- 
03  [FR  03-03378] 
Magnuson-Stevens  Act 

provisions — 

Domestic  fisfteries; 
exempted  fishing  permit 
applk:ations;  comments 
due  by  3-13-03; 


published  2-26-03  [FR 

03-04440] 
Domestk:  fisheries; 

exempted  fishing  permit 

appHications;  comments 

due  by  3-13-03; 

published  2-26-03  [FR 

03-04439] 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  3-14-03; 

published  2-27-03  [FR 

03-04566] 
Magnuson-Stevens  Ad 
provisions — 
Domestic  fisheries; 

exempted  fishing  permit 

£ipplicatlons:  comments 

due  by  3-10-03; 

published  2-21-03  [FR 

03-04138) 
Marine  mammals: 
FirKJings  on  petitions,  etc. — 
Alaska  transient  killer 

whales;  designation  as 

depleted;  comments 

due  by  3-10-03; 

published  1-24-03  [FR 

03-01650] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 

Act): 

Transmission  grid;  efficient 
operation  and  expansion; 
prwing  policy;  comments 
due  by- 3-13-03;  put>lished 
1-27-03  [FR  03-01699] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
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institutional  tx>ilers  and 
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comments  due  t>y  3-14- 
03;  published  1-13-03  [FR 
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Plywood  and  composite 
wood  products;  comments 
due  by  3-10-03;  published 
1-9-03  [FR  03-00084] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  , 

Clean  Air  Act;  alternate 
permit  program 
approvals — 

Guam;  comni>ents  due  by 
3-10-03;  published  1-9- 
03  [FR  03-00119] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Clean  Air  Act;  alternate 
permit  program 
approvals- 
Guam;  comments  due  by 
3-10-03;  published  1-9- 
03  [FR  03-00120] 


IV 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  arKJ 
promulgation:  State  plans 
for  designated  facilities  arxl 
pollutants: 

New  Hampshire:  comments 
due  by  3-12-03:  published 
2-10-03  (FR  03-02540] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 

N«w  Hampshire;  comments 
due  by  3-12-03:  published 
2-10-03  [FR  03-02541] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

New  Hamrehire;  comments 
due  by  3=^2-03;  published 
2-10-03  [FR  03-02941] 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

West  Virginia;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02938) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia:  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02939] 
Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
Pesticides;  tolerances  in  food, 
animai  feeds,  and  raw 
agricultural  commodities: 
Propanoic  acid  and  its 
calcium  and  sodium  salts; 
comments  due  by  3-14- 
03;  published  1-13-03  [FR 
03-00615] 
Water  programs: 
Water  quality  standards- 
Kentucky;  comments  due 
by. 3-14-03;  published 
11-14-02  [FR  02-28922) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Satellite  network  earth 
stations  and  space 
stations;  mies  governing 
licensing  and  spectrum 
usage;  streamlining  and 


other  revlsk>ns; 
commer>ts  due  by  3-10- 
03;  published  12-24-02 
[FR  02-32294] 
Radio  statkms;  table  of 
assign  n>ents: 

Ohio;  comments  due  by  3- 
10-03;  published  2-5-03 
[FR  03-02667) 
Various  Stales;  comments 
due  by  3-10-03;  published 
2-5-03  [FR  03-02669] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Practice  and  procedure: 
Accountants  performing 
audit  services:  removal, 
suspension,  and 
debarment:  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098) 

FEDERAL  RESERVE 
SYSTEM 

Practrce  and  procedure: 
Accountants  performirig 
audit  servk»s;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Cardiovascular  devices — 
Arrtnythmia  detector  and 
alarm;  Class  III  to  Class 
II  reclassification; 
comments  due  by  3-13- 
03;  published  12-13-02 
[FR  02-31440) 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  k>an  insurarKe 
programs: 

Single  family  mortgage 
,      insurance — 
Appraisals;  lender 
accountability; 
comments  due  by  3-14- 
03;  published  1-13-03 
[FR  03-00539] 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlita  Sarvkw 

Endangered  and  threatened 

species:  pesticide  regulation; 

comments  due  by  3-10-03; 

published  1-24-03  (FR  03- 

01661) 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Kentucky:  comments  due  by 
3-13-03;  published  2-11- 
03  [FR  03-03365) 


North  Dakota;  comments 
due  by  3-13-03;  published 
2-11-03  [FR  03-03366) 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Civil  penalties:  inflation 
adjustment;  assessment 
criteria  and  procedures; 
comments  due  by  3-12-03; 
published  2-10-03  [FR  03- 
03160] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Healtti  Administration 
Shipyard  employment  safety 
and  health  standards: 
Fire  protection;  comnr»ents 
due  by  3-11-03;  published 
12-11-02  [FR  02-30405) 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Emptoyee  Retirement  Income 

Security  Act: 
.  Fiduciary  responsibility: 
automatk:  rolk)vers; 
comnnents  due  by  3-10- 
03;  published  1-7-03  [FR 
03-00281] 
UBRARY  OF  CONGRESS 
Copyright  Office,  LitKary  of 
Congress. 
Copyright  office  and 

procedures: 
,    Prohibiten  to  circumventksn 
of  copyright  protection 
systems  for  access 
control  technotogies; 
exemption;  comments  due 
by  3-10-03;  published  2- 
10-03  [FR  03-03256) 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Proxy  voting  policies  and 
records  disctosure  by 
registered  management 
investment  companies; 
comments  due  t)y  3-14- 
03;  published  2-7-03  [FR 
03-02951] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Great  Lakes  Pitotage 
regulations;  rates  update; 
comments  due  by  3-10-03; 
published  1-23-03  [FR  03- 
01461] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airmen  certification: 
Flight  simulation  devk»; 
initial  and  continuing 
qualifk^tion  and  use 
requirements:  comments 


due  by  3-14-03;  published 

11-15-02  [FR  02-29067] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

3-14-03;  published  1-13- 

03  [FR  03-00050] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Empresa  Brasileira  0e 

Aeronautrca  S.A. 

(EMBRAER);  comments 
•     due  by  3-10-03;  published 

2-7-03  [FR  03-02783] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
General  Electric  Co.; 

comments  due  by  3-10- 

03;  published  1-8-03  [FR 

03-00330) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
General  Electric  Co.; 

comments  due  by  3-14- 

03;  published  1-13-03  [FR 

03-00331] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Hartzell  Propeller  Inc.; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00226) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Pilatus  Aircraft,  Ltd.; 
comments  due  by  3-14- 
03;  published  2-7-03  [FR 
03-02994) 
Class  0  and  Class  0 
airspace;  comments  due  by 
3-13-03;  published  1-27-03 
[FR  03-01313) 
Class  E  airspace;  comments 
due  by  3-14-03;  published 
1-17-03  [FR  03-01130] 
Class  E  airspace;  con-ectkxi; 
comments  due  by  3-14-03; 
published  1-29-03  [FR  C3- 
01130) 
Restricted  areas;  comments 
due  by  3-10-03;  published 
1-23-03  [FR  03-01476) 
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VCR  Federal  airways  and  jet 
routes:  comments  dge  by  3- 
10-03;  published  1-23-03 
[FR  03-01478] 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Federal  Lands  Highway 
Program:  transportation 
planning  procedures  and 
management  systems — 
Fish  and  Wildlife  Service 
and  Refuge  Roads 
Program:  comments 
due  by  3-10-03; 
published  1-8-03  [FR 
03-00104) 
Forest  Service  and  Forest 
Highway  Program; 
comments  due  by  3- IO- 
CS; published  1-8-03 
[FR  03-00103) 
Indian  Affairs  Bureau  and 
Indian  Reservation 
Roads  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00105] 
National  Park  Service  and 
Pari<  Roads  and 
Pari<ways  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00102] 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Railroad  consolidations, 
mergers,  and  acquisitions  of 
control: 

Temporary  trackage  rights 
exemption;  comments  due 


by  3-12-03;  published  2- 
10-03  [FR  03-03251] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Maritime  and  land 
transportation  security: 
Transportation  of  explosives 
from  Canada  to  U.S.  via 
commercial  motor  vehicle 
and  railroad  carrier; 
comments  due  by  3-10- 
03;  published  2-6-03  [FR 
03-03005) 
TREASURY  DEPARTMENT 
Alcohol,  TotMcco  and 
Firearms  Bureau 
Alcohol:  viticultural  area 
designations: 

Russian  River  Valley,  CA; 
comments  due  by  3-10- 
03;  published  1-8-03  {FR 
03-00286) 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Community  and  economic 
development  entities, 
community  development 
projects,  and  other  publk: 
welfare  investments: 
comments  due  by  3-11-03; 
published  1-10-03  [FR  03- 
00362) 
Practice  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
debarment:  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098] 
TREASURY  DEPARTMENT 
Customs  Service 
Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.: 


Portland,  ME;  port  limits 
extension:  comments  due 
by  3-10-03;  put>lished  1-9- 
03  [FR  03-00432] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Accruals  and  allocations  due 
to  age  attainment, 
reductions;  and  caslh 
balance  plans; 
nondiscrimination  cross- 
testing  rules  application; 
comments  due  by  3-13- 
03;  published  12-11-02 
[FR  02-31225] 
Hearing  location  and  date 
change:  comments  due 
by  3-13-03;  published 
1-17-03  [FR  03-01159] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Practkje  and  procedure: 
Accountants  performing 
audit  sen/ices;  removal, 
suspension,  and 
debarment:  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  Hst  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 


Register  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.acxxss.gpo  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t>e  available 

S.  141/P.L.  108-8 

To  improve  the  calculation  of 
the  Federal  subsidy  rate  with 
respect  to  certain  small 
business  loans,  and  for  other 
purposes.  (Feb.  25,  2003:  117 
Stat.  555) 

Last  List  February  24,  2003 


Public  Laws  Electronic 
,  Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  tittp:// 
listservgsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  u.se  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter-    . 
national  organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics, 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. . 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 
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(Mar  ProcMtmg  Coda: 
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Charge  your  order. 

It't  Eaayl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


[~1  YES,  please  send  me copies  of  The  United  States  Ckivemment  Manual  2(X)2/2(X)3, 

S/N  069-000-00 1 45-9  at  $49  ($68.60  foreign)  each. 
Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 


Company  or  penonal  name 


(Please  type  or  print) 


Additional  address/attention  line 
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n  VISA      O  MasterCard  Account 


ri 


City,  State.  ZIP  code 


(Credit  card  expiratioD  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


9/02 


Purchase  order  number  (optional) 
Mqrweoaktyoiiri 


YES    NO 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  irxiicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  connected. 
S35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  canried 
primarily  under  tt>e  names  of  the  issuing 
agencies.  Significant  subiects  are  earned 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  aach  publication  whith  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  f^ister. 
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LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

ITS  Easy! 

To  fiu  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


Company  or  personal  name  (Please  type  or  print) 

Additional  address/attention  line 

Street  address 

City,  State,  ZIP  code  ~~ 

Daytime  phone  including  area  code 

Purchase  order  number  (optional) 

YES     NO 
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..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


-'^,„>^ 


Monday,  lanuary  n.  1897 
Voluiuo  33— Nuliilier  2 
Pilge7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*  5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
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Agriculture  Department 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11031-11033  ' 
Environmental  statements;  notice  of  intent:  ^ 

Allegheny  National  Forest.  PA,  11033-11035 

Air  Force  Department 

NOTICES 

Active  military  service  and  discharge  determinations: 
Pursers  as  part  of  civilian  flight  crew  and  aviation  ground 
support  employees  of  TWA  serving  with  Air 
Transport  Command  (2/26/1942-8/14/1945),  11068- 
11069 
Uniformed  Aviation  Industry  Contract  Technical 

Specialists  at  Ladd  Field,  AK,  to  test  Army  Air  Force 
airplanes  (2/1/1942-2/22/1944),  11069 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Rough  terrain  cargo  parachute  assembly,  11069 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Piu-chase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  11036 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11113-11115 
Grant  and  cooperative  agreement  awards: 

Pan  American  Health  Organization,  11115 

United  Nations  Children's  Fund,  11116 

Centers  for  Medicare  &  Medicaid  Sendees 

RULES 
Medicare: 
Long-term  care  hospitals;  prospective  pajmient  system; 
implementation  and  2003  FY  rates;  correction, 
10987-10988 
PROPOSED  RULES 
Medicare: 
Long-term  care  hospitals;  prospective  pajrment  system; 
annual  payment  rate  updates  and  policy  changes, 
11233-11292 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11116-11117 

Commerce  Department 

See  Foreign-Trade  Zones  Board 


See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11037 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  11035-11036 
Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

.  Cotton,  wool,  and  man-made  textiles: 
Romania,  11067 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade — 
Mini-sized  com,  soybeans,  and  wheat,  11067-11068 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Simshine  Act,  11068 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Engineers  Corps 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Crowe  Logging,  Inc.,  11149-11150 

General  Binding  Corp.,  11150 

General  Electric  Industrial  Systems,  11150 

Hannan  Wisconsin,  Inc.,  11150 

Jacobson  Greenhouse,  Inc.,  11150-11151 

Ocwen  Technology  Xchange,  11151 

Producto  Machine  Co.  et  al.,  1115T^11153 

Relizon,  11153 
NAFTA  transitional  adjustment  assistance: 

Eaton  Corp.,  11153 

Oneida  Ltd.  Silversmiths,  11153 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11153-11155 
Minimum  wages  for  Federal  and  federally-assisted 

construction;  genereil  wage  determination  decisions, 

11155-11156 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission  '    . 
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NOTICES 

Meetings: 
Envir9nniental  Management  Site-Specific  Advisory 
Board — 
Savannah  River  Site,  SC,  11071-11072    . 

Energy  Efficiency  and  Renewable  Energy  Office 

rUles 

Consumer  products:  energy  conservation  program: 
Energy  conservation  standards  and  test  procedures — 
Refrigerators  and  refrigerator-freezers,  10957-10961 
PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Energy  conservation  standards  and  test  procedures — 
Refrigerators  and  refrigerator-freezers,  11009-11010 

Energy  Information  Administration 

NOTICES 

Meetings:  •  '  , 

American  Statistical  Association  Committee  on  Energy 
Statistics,  11071 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 

Missouri  River  Fish  and  Wildlife  Mitigation  Project,  lA  et 
al.,  11069-11070 
Environmental  statements;  notice  of  intent: 

Biscayne  Bay  Coastal  Wetlands  Project,  FL.  11070-11071 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
'     promulgation;  various  States: 

California,  10966-10969 

Iowa,  10969-10972 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

1,3  Benzene  dicarboxylic  acfd,  etc.,  10983-10987 

Pvriproxyfon.  10972-10982 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California.  11022-11023 

Iowa,  11023 
NOTICES 
Committees;  establishment  .renewal,  termination,  etc.: 

Science  Advisory  Board.  11082-11084 
Confidential  business  information  and  data  transfer,  11084- 

11086 
Environmental  statements;  availability,  etc.: 

Agency  statements — 
Comment  availability,  11087 
Weekly  receipts,  11086-11087 
Meetings: 

Local  Government  Advisory  Committee,  11087-11088 
Pesticide,  food,  and  feed  additive  petitions:  __:. 

Bayer  CropScience,  11088-11093 

Interregional  Research  Project  (No.  4),  11093-11096 

Interregional  Research  Project  (No.  4)  et  al.,  11096-11100 

Mycogen/Dow  AgroSciences,  11100-11103 
Pesticides;  experimental  use  permits,  etc.: 

Mycogen  Seeds/Dow  Agrosciences  LLC,  11103-11105 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Meadowlands  Plating  &  Finishing  Site,  NJ,  11105-11106  . 


Federal  Aviation  Administration 

RULES 

Standard  instrument  approach  procedures,  10962-10965 
PROPOSED  RULES 
Airworthiness  directives: 
Eurocopter  France,  11014-11015 
SOCATA-Groupe  AEROSPATL\LE,  11015-11019 
NOTICES 
Exemption  petitions;  summary  and  disposition,  11170- 

11171 
Meetings: 

RTCA,  Inc.,  11171-11172 
Passenger  facility  charges;  applications,  etc.: 
Arcata/Eurelca  Airport,  CA,  11173 
Long  Beach  Municipal  Airport  (Daugherty  Field),  CA, 
11172-11173 
Reports  and  guidance  documents;  availability,  etc.: 
Airworthiness  certification  of  aircraft  and  related 

products;  aircraft  built  from  spare  and/or  surplus 
parts:  change,  11173-11174 

Federal  Communications  Commission 

NOTICES 

Agepcy  Information  collection  activities;  proposals, 

submissions,  and  approvals,  11106-11107 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 

etc.,  11107 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Greenbrier  Pipeline  Co.,  LLC,  11072-11073 
Environmental  statements;  notice  of  intent: 

Dominion  Transmission,  Inc.,  et  al.,  11073-11075 
Hydroelectric  applications,  11075-11082 
Applications,  hearings,  determinations,  etc.: 

Saguaro  Power  Co.  et  al.,  11072 

Southern  Co.  Services,  Inc.,  11072 

Federal  Highway  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  111  74-1 1 1 76 

Federal  Lat)or  Relations  Authority 

RULES 

Organization,  functions,  and  authority  delegations: 
New  addresses  and  telephone  and  fax  numbers.  10953- 
10954 

Federal  Maritime  Commission 

NOTICES 

Ocean  transportation  intermediary  licenses: 

A.C.T.  Logistics,  Inc..  et  al.,  11108 

Altamar  Shipping  Services,  Inc.,  et  al.,  11108-11109 

Cargozone  Trans  Corp.  et  al.,  11109 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Labor-Management  Cooperation  Program,  11109-11112 

Federal  Reserve  System 

PROPOSED  RULES 

Home  mortgage  disclosure  (Regulation  C): 
Transition  rules  for  applications;  staff  commentary, 
11010-11013 
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NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  11112  » 

Formations,  acquisitions,  and  mergers,  11112 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11117-11120 
Meetings: 

Risk  management  activities;  workshop,  11120-11121 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Food  labeling:  ' 

United  States  cattle  and  United  States  fresh  beef 
products;  definitions;  labeling  requirements; 
withdrawn,  11008-11009 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas,  11037 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Yakutat,  11035 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Spatial  Data  Infrastructure  Program,  11122- 
11123 

Government  Printing  Office 

NOTICES 
Meetings: 
Depository  Library  Council,  11113     ^ 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

PROPOSED  RULES 

Energy  Employees  Occupational  Illness  Compensation 
Program  Act;  implementation: 
Special  Exposure  Cohort;  classes  of  employees  designated 
as  members;  procedures,  11293-11310 

Housing  and  UrtMn  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless^ 
Excess  or  surplus  Federal  property,  11122 

Immigration  and  Naturalization  Service 

RULES 

Immigration:  . 
Visa  waiver  pilot  program — 

Belgium,  Italy,  Portugal,  and  Uruguay;  designations  as 
participants,  10954-10957 


Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Confederated  Tribes  of  Coos,  Lower  Umpqua  and  Siuslaw 
Indians,  OR,  11123 

Interior  Department 

See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11178-11180 

International  Trade  Administration 

NOTICES 
Antidumping: 

Circular  welded  non-alloy  steel  pipe  from — 

Mexico,  11037-11038 
Fresh  Atlantic  salmon  from — 

Chile,  11038-11039 
Mechanical  transfer  presses  from —  " 

Japan,  11039-11041 
Natural  bristie  paintbrushes  and  brush  heads  from — 

China,  11041-11044 
Pasta  from — 

Italy,  11044-11045 
Preserved  mushrooms  from —    ' 

India,  11045-11051 

Indonesia,  11051-11057 
Silicon  metal  from — 

China,  11057-11058 
.  Stainless  steel  bar  from — 

India,  11058-11065 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Generalized  System  of  Preferences;  possible 

modifications;  2002  review,  11143-11144 
Polyvinyl  alcohol  from — 
Germany  and  Japan,  11144-11146 
Meetings;  Sunshine  Act,  11146 

Justice  Department 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

See  National  Institute  of  Corrections 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11146-11147 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11147 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 

NOTICES 

Consumer  price  index;  U.S.  city  average,  11149  '  . 
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Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  11123-11126 
Committees;  establishment,  renewal,  termination,  etc.: 
Resource  Advisory  Councils — 
Alaska  et  al..  11126-11127 
Environmental  statements;  availability,  etc.: 
Black  Rock  Desert-High  Rock  Canyon  Emigrant  Trails 

National  Conservation  Area,  NV,  11127-11129 
Caribou  County.  ID;  North  Rasmussen  Ridge  phosphate 
mine.  11129 
Meetings: 

Resource  Advisory  Committees — 

Eugene  District,  11129-11130 
Resource  Advisory  Councils — 
New  Mexico,  11130 
Survey  plat  filings: 
California,  11130-11132 

Mine  Safety  and  Health  Administration 

RULES 

Mining  products;  testing,  evaluation.  Mid  approval: 
Mobile  battery-powered  machines;  plug  and  receptacle- 
type  connectors;  alternate  locking  devices 
Withdrawn,  10965 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Executive  Training  for  Women;  team  development,  11147 
Prison  Staffing  Analysis;  Best  Practices.  11148-11149 

National  Institute  of  Standards  and  Technology 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11065-11066 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Bering  Sea  and  Aleutian  Islands  groundfish.  11004- 
11007 
Caribbean.  Gulf,  and  South  Atlantic  fisheries- 
Gulf  king  mackerel,  11003-11004 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish.  11181-11232 
International  fishery  regulations: 
Pacific  halibut — 
Catch  sharing  plan,  10989-11003 
PROPOSED  RULES  * 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Monkfish,  11023-11030 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Intent  to  evaluate  performance,  11066-11067 

National  Park  Servic* 

PROPOSED  RULES 

Special  regulations: 

Saguaro  National  Park,  AZ;  designated  bicycle  routes. 
11019-11022 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11132-11133 


Environmental  statements;  availability,  etc.: 

Morristown  National  Historical  Park,  NJ.  11133 
National  Rfegister  of  Historic  Places: 

Pending  nominations.  11133-11134 
Native  American  human  remains  and  associated  funerary 
objects: 
American  Museum  of  Natural  History,  New  York,  NY— 

Tinglit  brass  hat  from  Alaska.  11135 
Army  Department,  Fort  Benning.  GA — 

Yuchi/Muscogee  inventory  from  various  sites  in 
Chattahoochee  and  Muscogee  Counties.  GA,  and 
Russell  County.  AL;  correction,  11135-11136 
Field  Museum  of  Natural  History.  Chicago.  IL — 
Thunder  Clan  War  Bundle  associated  with  Ho-Chunk 
people.  11136 
Horner  Collection.  Oregon  State  University.  Corvallis, 

OR— 
•  Tolowa  skull  from  Del  Norte  County.  CA.  11136-11137 
Louisiana  State  University  Museum  of  Natural  Science, 
Baton  Rouge,  LA — 
Inventory  from  Angola  Farm  site.  West  Feliciana 
Parish,  LA.  11137-11138 
Oakland  Museum  of  California,  Oakland,  CA — 

Quinault  shamans'  power  figures.  11138 
Peabody  Museum  of  Archaeology  and  Ethnology,  Harvard 
University,  MA — 
Captain  Posh-ka  of  Kuh-lah-na-pi  Tribe  of  Pomo 
Indians  (remains);  correction,  11138-11139 
Sitka  National  Historical  Park,  AK— 
Russian  blacksmith's  hammer  (Katlian's  Hammer)  and 
Chilkat  robe  (Herring  Rock  Robe).  11139-11140 
Springfield  Science  Museum,  MA — 
Ceramic  elbow  pipe,  etc.,  from  various  locations  in 

western  Massacusetts,  11140 
Inventory  from  various  sites  in  Florida,  11140-11141 
University  of  Missouri-Columbia,  Museum  of 
Anthropology,  Columbia,  MO — 
Inventory  from  Saline  County,  MO,  11142 
Walter  Elwood  Museum  and  Greater  Amsterdam  School 
District,  Amsterdam,  NY — 
Inventory  from  Montgomery  County,  NY,  11142-11143 

National  Science  Foundation 

NOTICES 
Meetings: 
Mathematical  and  Physical  Sciences  Advisory 
Committee,  11156-11157 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Tennessee,  11035 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Entergy  Operations.  Inc..  11157-11159 
Hiiunan,  Donald,  11159-11161 
Monro,  Linda.  11161-11162 
Nuclear  Management  Co.,  LLC,  11163 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11163-11164 
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Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11164 

Reclamation  Bureau 

NOTICES 

Meetings: 
Glen  Canyon  Dam  Adaptive  Management  Work  Group, 
11143 

Research  and  Special  Programs  Administration 

NOTICES 

Meetings: 

Pipeline  Safety  Advisory  Committees,  11176 
Reports  and  guidance  documents;  availability,  etc.: 

Excess  flow  valve  installation  on  gas  service  lines;  cost- 
benefit  study,  11177 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  11164-11165 
Nasdaq  Liffe  Markets,  LLC,  11165-11167 
Philadelphia  Stock  Exchange,  Inc.,  11167-11169 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Sut)stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Substance  Abuse  Treatment  Center  National  Advisoqr 
Council,  11121-11122 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Research  and  Special  Programs  Administration 
RULES 

Organization,  functions,  and  authority  delegations: 
Under  Secretary  of  Transportation  for  Security  et  al., 
10988-10989 


NOTICES 

Meetings:  ' 

Electronic  Transmission  emd  Storage  of  Drug  Testing 
Information  Federal  Advisory  Committee,  11169- 
11170 

< 

Treasury  Department 

See  Internal  Revenue  Service 
RULES 

Currency  and  foreign  transactions;  financial  reporting  emd 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Fimds  transmittal  by  financial  institutions;  conditional 
exception  expiration.  10965-10966 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
courts,  11169 


Separate  Parts  in  This  Issue 

Part  II 

Commerce  Department,  National  Oceanic  and  Atmospheric 
Administration,  11181-11232 

Part  III 

Health  and  Human  Services  Department,  Centers  for 
Medicare  &  Medicaid  Services,  11233-11292 

Part  IV 

Health  and  Human  Services  Department,  11293-11310 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resoiuces;,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gqv  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  LABOR  RELATIONS    < 
AUTHORITY 

5  CFR  Parts  2416,  2424,  2429,  2471, 
2472,  and  Appendix  A  to  5  CFR 
Chapter  XIV 

New  Addresses  and  Phone  Numbers 

AGENCY:  Federal  Labor  Relations 
Authority,  General  Counsel  of  the 
Federal  Labor  Relations  Authority,  and 
Federal  Service  Impasses  Panel. 
ACTION:  Amendment  of  rules  and 
regulations. 

SUMMARY:  The  Federal  Labor  Relations 
Authority,  the  General  Counsel  of  the 
Federal  Labor  Relations  Authority,  and 
the  Federal  Service  Impasses  Panel  are 
relocating  their  headquarters  offices. 
Accordingly,  it  is  necessary  to  amend  5 
CFR  Chapter  XIV  to  reflect  the  change 
in  the  addresses,  telephone  numbers, 
and  fax  numbers  for  these  offices. 
EFFECTIVE  DATE:  March  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Thomas,  Director, 
Administrative  Services  Division,  (202) 
482-6650. 

SUPPLEMENTARY  INFORMATION: 
Paragraphs  (a),  (b),  (c),  and  (e)  of 
Appendix  A  to  5  CFR  Chapter  XIV  set 
forth  the  addresses,  telephone  numbers, 
and  fax  numbers  of  the  headquarters 
offices  of  the  Authority,  the  General 
Counsel,  the  Chief  Administrative  Law 
Judge  of  the  Authority,  and  the  Federal 
Service  Impasses  Panel,  respectively.  5 
CFR  2416.170(c)  provides  for  the  filing 
of  matters  relating  to  enforcement  of 
nondiscrimination  on  the  basis  of 
handicap;  5  CFR  2424.10  provides  the 
address  and  telephone  niunber  of  the 
Authority's  Collaboration  and 
Alternative  Dispute  Resolution  Program; 
5  CFR  2429.24(a)  specifies  the  place  and 
method  of  filing  documents  with  the 
Authority;  and  5  CFR  2471.2,  2471.4. 
2472.3,  and  2472.5  concern 
commimications  with  the  Federal 


Service  Impasses  Panel.  Because  of  the 
relocation  of  those  offices,  and  the 
change  in  certain  telephone  numbers,  it 
is  necessary  to  revise  these  provisions  of 
the  agency's  regulations. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605  (b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  the  Federal  Labor  Relations 
Authority  has  determined  that  these 
regulations,  as  amended,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  they  apply  to  federal 
employees,  federal  agencies,  and  labor 
organizations  representing  federal 
employees. 

Unfunded  Mandates  Reform  Act  of 
1995 

These  regulatory  changes  will  not 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

These  rules  are  not  major  rules  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  These  rules  will 
not  result  in  an  aimual  effect  on  the 
economy  of  $100,000,000  or  more;  a  • 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act  of  1995 

These  regulations  contain  no 
information  collection  or  record  keeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
et  seq.) 

CHAPTER  XIV— FEDERAL  LABOR 
RELATIONS  AUTHORITY 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  5 
U.S.C.  7134,  these  provisions  are 
amended  as  follows: 


PART  2416— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FEDERAL  LABOR  RELATIONS 
AUTHORITY 

1.  The  authority  citation  for  Part  2416 
continues  to  read  as  follows: 

Authority:  29  U.S,C.  794. 

2.  Section  2416.170(c)  is  revised  to 
read  as  follows: 

§2416.170    Compliance  procedures. 

***** 

(c)  The  Director,  Equal  Employment  ' 
Opportunity,  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  may  be  sent  to 
Director.  Equal  Employment 
Opportimity.  Federal  Labor  Relations 
Authority,  1400  K  Street,  NW., 
Washington.  DC  20424-0001. 


PART  2424-NEGOTIABILITY 
PROCEEDINGS 

3.  The  authority  citation  for  Part  2424 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7134. 

4.  Section  2424.10  is  revised  to  read 
as  follows: 

§  2424.1 0    Collaboration  and  Alternative 
Dispute  Resolution  Program. 

Where  an  exclusive  representative 
and  an  agency  are  imable  to  resolve 
disputes  that  arise  under  this  part,  they 
may  request  assistance  from  the 
Collaboration  and  Alternative  Dispute 
Resolution  Program  (CADR).  Upon 
request,  and  as  agreed  upon  by  the 
parties,  CADR  representatives  will 
attempt  to  assist  the  parties  to  resolve 
these  disputes.  Parties  seeking 
information  or  assistance  imder  this  part 
may  call  or  write  the  CADR  Office  at 
(202)  482-6503,  1400  K  Street.  NW.. 
Washington.  DC  20424-0001.  A  brief 
summary  of  CADR  activities  is  available 
on  the  Internet  at  www.flra.gov. 

PART  2429— MISCELLANEOUS  AND 
GENERAL  REQUIREMENTS 

5.  The  authority  citation  for  Part  2429 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7134;  §  2429.18  also 
issued  under  28  U.S.C.  2112(a). 

6.  Section  2429.24(a)  is  revised  to 
read  as  follows: 
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§  2429.24    Place  and  method  of  filing; 
acknowledgment. 

(a)  All  documents  filed  or  required  to 
be  filed  with  the  Authority  pursuant  to 
this  subchapter  shall  be  filed  with  the 
Director.  Case  Control  Office,  Federal 
Labor  Relations  Authority,  Docket 
Room,  Suite  200,  1400  K  Street,  NW.,    . 
Washington,  DC  20424-0001 
(telephone:  (202)  482-6540)  between  9 
a.m.  and  5  p.m.,  Monday  through  Friday 
(except  Federal  holidays).  Documents 
hand-delivered  for  filing  must  be 
presented  in  the  Docket  Room  not  later 
than  5  p.m.  to  be  accepted  for  filing  on 
that  day. 


PART  2471— PROCEDURES  OF  THE 
PANEL 

7.  The  authority  citation  for  Fart  2471 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7119,  7134. 

8.  Sections  2471.2  and  2471.4  are 
revised  to  read  as  follows: 

§2471^    Request  form. 

A  form  is  available  for  use  by  the 
parties  in  filing  a  request  for 
consideration  of  an  impasse  or  approval 
of  a  binding  arbitration  procedure. 
Copies  are  available  from  the  Office  of 
the  Executive  Director,  Federal  Service 
Impasses  Panel,  Suite  200,  1400  K 
Street,  NW.,  Washington,  DC  20424- 
0001.  Telephone  (202)  482-6670.  Use  of 
the  form  is  not  required  provided  that 
the  request  includes  all  of  the 
information  set  forth  in  §  2471.3. 

§2471.4    Where  to  file. 

Requests  to  the  Panel  provided  for  in 
this  part,  and  inquiries  or 
correspondence  on  the  status  of 
impasses  or  other  related  matters, 
should  be  addressed  to  the  Executive 
Director,  Federal  Service  Impasses 
Panel.  Suite  200,  1400  K  Street,  NW., 
Washington,  DC  20424-0001. 
Telephone  (202)  482-6670.  Fax  (202) 
482-6674. 

PART  2472— IMPASSES  ARISING 
PURSUANT  TO  AGENCY 
DETERMINATIONS  NOT  TO 
ESTABLISH  OR  TO  TERMINATE 
FLEXIBLE  OR  COMPRESSED  WORK 
SCHEDULES 

9.  The  authority  citation  for  Part  2472 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  6131. 

10.  Sections  2472.3  and  2472.5  are 
revised  to  read  as  follows: 

f  2472.3    Request  for  Panel  Consideration 

Either  party,  or  the  parties  jointly, 
may  request  the  Panel  to  resolve  an 


impasse  resulting  from  an  agency 
determination  not  to  establish  or  to 
terminate  a  flexible  or  compressed  work 
schedule  by  filing  a  request  as 
hereinafter  provided.  A  form  is  available 
for  use  by  the  parties  in  filing  a  request 
with  the  Panel.  Copies  are  available 
from  the  Office  of  the  Executive 
Director.  Federal  Service  Impasses 
Panel,  Suite  200,  1400  K  Street,  NW., 
Washington,  DC  20424-0001. 
Telephone  (202)  482-6670.  Fax  (202) 
482-6674.  Use  of  the  form  is  not 
required  provided  that  the  request 
includes  all  of  the  information  set  forth 
in  §2472.4. 

§2472.5    Where  to  file. 

Requests  to  the  Panel  provided  for  in 
these  rules,  and  inquiries  or 
correspondence  on  the  status  of 
impasses  or  other  related  matters, 
should  be  directed  to  the  Executive 
Director,  Federal  Service  Impasses 
Panel,  Suite  200,  1400  K  Street,  NW., 
Washington,  DC  20424-0001. 
Telephone  (202)  482-6670.  Fax  (202) 
482-6674. 

Appendix  A  to  5  CFR  Ch.  XTV— Current 
Addresses  and  Geographic 
Jurisdictions 

11.  Appendix  A  to  5  CFR  Ch.  XIV  is 
amended  by  revising  paragraphs  (a),  (b), 
(c)  and  (e)  to  read  as  follows: 

(a)  The  Office  address,  telephone 
number,  and  fax  number  of  the 
Authority  are:  Suite  200,  1400  K  Street, 
NW.,  Washington,  DC  20424-0001; 
telephone:  (202)  482-6540;  fax:  (202) 
482-6657. 

(b)  The  Office  address,  telephone 
number,  and  fax  number  of  the  General 
Counsel  are:  Suite  200,  1400  K  Street, 
NW..,  Washington,  DC  20424;  telephone: 
(202)  482-6600;  fax:(202)  482-6608. 

(c)  The  Office  address,  telephone 
number,  and  fax  number  of  the  Chief 
Administrative  Law  Judge  arei:  Suite 
300,  1400  K  Street,  NW.,  Washington, 
DC  20424;  telephone:  (202)  482-6630; 
fax:  (202)  482-6629. 
***** 

(e)  The  Office  address,  telephone 
number,  and  fax  number  of  the  Federal 
Service  Impasses  Panel  are:  Suite  200, 
1400  K  Street,  NW.,  Washington,  DC 
20424;  telephone:  (202)  482-6670;  fax: 
(202) 482-6674. 
***** 

(5  U.S.C.  7134) 

Dated:  March  4.  2003. 
Yvonne  Thomas, 

Director.  Administrative  Services  Division, 
Federal  Labor  Relations  Authority. 
(FR  Doc.  03-5429  Filed  3-&-03;  8:45  am) 
BILLING  C006  S712-01-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  217 

RIN111&-AB93 

Attorney  General's  Evaluations  of  the 
Designations  of  Belgium,  Italy, 
Portugal,  and  Uruguay  as  Participants 
Under  the  Visa  Waiver  Program 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Visa  Waiver  Program 
(VWP)  permits  nationals  from 
designated  countries  to  apply  for 
admission  to  the  United  States  for 
ninety  (90)  days  or  less  as  visitors  for 
business  or  pleasure  without  first 
obtaining  a  nonimmigrant  visa.  This 
interim  rule  summarizes  the  evaluations 
of  the  Attorney  General  related  to  the 
participation  of  Belgium,  Italy,  Portugal, 
and  Uruguay  in  the  VWP.  The 
Department  of  Justice,  in  consultation 
with  the  Department  of  State,  has 
determined  that:  (1)  Belgium  will  be 
allowed  to  continue  participating  in  the 
VWP  on  a  provisional  basis  for  one  year, 
with  another  evaluation  to  be  conducted 
at  that  time  to  determine  whether 
Belgium's  continued  participation  in  the 
VWP  is  in  the  law  enforcement  and 
security  interests  of  the  United  States.  In 
addition,  after  May  15,  2003,  citizens  of 
Belgium  who  wish  to  travel  to  the 
United  States  under  the  VWP  must 
present  a  machine-readable  passport 
issued  by  the  Government  of  Belgium. 

(2)  Italy  will  continue  to  be 
designated  as  a  VWP  country  without 
change. 

(3)  Portugal  will  continue  to  be 
designated  as  a  VWP  country,  with  the 
Department  of  State  taking  appropriate 
action. 

(4)  Uruguay  will  be  be  terminated 
from  the  VWP  because  Uruguay's 
participation  in  the  VW^  is  inconsistent 
with  U.S.  interest  in  enforcing  the 
immigration  laws  of  the  United  States 
because  there  are  high  intercept  and 
overstay  rates  for  Uruguayans.  Nationals 
of  Uruguay  who  intend  to  travel  to  the 
United  States  after  April  15,  2003,  for 
legitimate  business  or  pleasure  must 
acquire  a  nonimmigrant  visa  at  a  U.S. 
consulate  or  embassy  prior  to  their 
arrival  in  the  United  States. 

DATES:  Effective  date:  This  interim  rule 
is  effective  April  15,  2003. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  May  6, 
2003. 


ADDRESSES:  Please  submit  vnitten 
comments  to  the  Director,  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  1  Street,  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  "RIN 
1115-AB93"  on  yovu  correspondence. 
Comments  may  be  submitted 
electronically  to  the  Immigration  and 
Naturalization  Service  (Service)  at 
insregs@usdoj.gov.  Comments  submitted 
electronically  should  include  "RIN 
.1115-AB93"  in  the  subject  heading. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  Manaher,  Assistant  Chief 
Inspector,  Inspections  Division, 
Inunigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  4064, 
Washington,  DC  20536,  telephone 
number:  (202)  514-3019. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Visa  Waiver  Progam 
("VWP")? 

The  VWP  permits  nationals  from 
designated  countries  to  apply  for 
admission  to  the  United  States  for 
ninety  (90)  days  or  less  as  nonimmigrant 
visitors  for  business  or  pleasure  without 
first  obtaining  a  nonimmigrant  visa  from 
a  U.S.  consular  officer  abroad,  provided 
that  all  statutory  and  regulatory 
requirements  are  met.  8  U.S.C.  1187(a). 
If  arriving  by  air  or  sea,  a  VWPiraveler 
must  arrive  on  a  carrier  that  signed  an 
agreement  ("signatory  carrier  )    , 
guaranteeing  to  transport  inadmissible 
or  deportable  VWP  travelers  out  of  the 
United  States  at  no  expense  to  the 
United  States.  8  U.S.C.  1187{fe). 

Why  Is  the  Attorney  General  I«gning 
This  Interim  Rule? 

The  VWP  l^gan  in  1988  as  a  pilot 
program  and  remained  such  until 
October  30,  2000,  when  the  Visa  Waiver 
Permanent  Program  Act,  Pub.  L.  No. 
106-396,  114  Stat.  1637,  made  the 
program  permanent,  with  some 
modifications.  The  Visa  Waiver 
Permanent  Program  Act  added  a  new 
requirement  that  the  Attorney  General 
conduct  periodic  evaluations  of  each 
country  participating  in  the  VWP.  8 
U.S.C.  1187(c)(5)(A)(i).  The  evaluations 
must  address  the  effect  of  the  country's 
continued  designation  on  the  law 
enforcement  and  security  interests  of 
the  United  States.  8  U.S.C. 
1187(c)(5){A)(i)(I).  The  statute  also 
requires  the  Attorney  General,  in 
consultation  with  the  Secretary  of  State, 
to  determine  whether  an  evaluated 


country's  designation  should  be 
continued  or  terminated.  8  U.S.C. 
1187(c)(5)(A)(i)(II).  Additionally,  the 
statute  provides  that  "[njotwithstanding 
any  other  provision  of  this  section,  the 
Attorney  General,  in  consultation  with 
the  Secretary  of  State,  may  for  any 
reason  (including  national  seciuity) . . . 
rescind  any  .  .  .  designation  previously 
granted  under  this  section."  8  U.S.C. 
1187(d). 

Evaluations  of  Belgiiun,  Italy, 
Portugal,  and  Uruguay  were  conducted 
following  the  attacks  of  September  1 1 , 
2001.  Officials  from  the  Immigration 
and  Naturalization  Service  ("INS")  and 
Department  of  State  participated  in  the 
evaluation  process,  which  included 
visiting  each  individual  coimtry  and 
meeting  with  representatives  of  each 
country's  government.  Reports 
summarizing  the  evaluations  were 
drafted,  incorporating  comments  from 
law  enforcement  and  security  agencies 
of  the  United  States. 

What  Is  the  Attorney  General's 
Determination  Regarding  Belgium  and 
Why? 

Belgiiun  will  be  allowed  to  continue 
participating  in  the  VWP  on  a 
provisional  basis  for  one  year,  with 
another  evaluation  to  be  conducted  at 
that  time  to  determine  whether 
Belgiiun's  continued  participation  in  the 
VWP  is  in  the  law  enforcement  and 
security  interests  of  the  United  States.  In 
addition,  after  May  15,  2003,  citizens  of 
Belgium  that  wish  to  travel  to  the 
United  States  under  the  VWP  must 
present  a  machine-readable  passport 
issued  by  the  Government  of  Belgium. 

During  the  course  of  the  evaluation  of 
Belgium,  it  became  apparent  that  there 
is  cause  for  concern  as  to  the  integrity 
of  nonmachine-readable  Belgian 
passports  and  to  the  inadequate 
reporting  of  lost  or  stolen  passports  by 
the  Belgian  goverrunent.  In  March  2001 , 
the  Government  of  Belgium  began 
issuing  machine-readable  passports  that 
include  security  features.  However, 
there  remain  thousands  of  valid 
noiunachine-readable  Belgian  passports 
in  circulation. 

In  addition,  the  evaluation  team 
collected  data  regarding  the  number  of 
stolen  or  lost  Belgian  passports, 
including  blank  passports  that  contain 
no  photograph  or  identifying 
information.  There  is  a  concern  that,  in 
the  past,  there  has  not  been 
comprehensive  reporting  of  lost  or 
stolen  passports,  and  that  such  reporting 
has  not  been  timely. 

For  these  reasons,  pursuant  to  8 
U.S.C.  1187(d),  after  May  15,  2003, 
Belgian  citizens  seeking  to  enter  the 
United  States  must  present  a  machine- 


readable  passport  in  order  to  be 
admitted  under  the  VWP.  Nationals  of 
Belgium  who  possess  a  nonmachine- 
readable  passport  who  intend  to  travel 
to  the  United  States  after  May  15.  2003, 
for  legitimate  business  or  pleasure  must 
acquire  a  nonimmigrant  visa  at  a  U.S. 
consulate  or  embassy  prior  to  their 
arrival  in  the  United  States.  As  stated, 
under  8  U.S.C.  1187(d),  the  Attorney 
General  "may  refrain  from  waiving  the 
visa  requirement  in  respect  to  nationals 
of  any  country  which  may  otherwise 
qualify  for  designation.  •   *   *"  After 
May  15,  2003,  the  Attorney  General  will 
refrain  from  waiving  the  visa 
requirement  for  any  citizen  of  Belgiiun 
who  does  not  present  a  machine- 
readable  passport  at  the  time  of  the 
application  for  admission.  In  addition, 
after  one  year,  Belgium  will  again  be 
evaluated  for  continued  participation  in 
the  VWP.  The  Department  of  State  will 
take  appropriate  action  to  inform  the 
Government  of  Belgium  as  to  the 
expectations  of  the  Goverrunent  of  the 
United  States  during  the  provisional 
ope-year  period. 

What  Is  the  Attorney  General's 
Determination  Regarding  Italy  and 
Why? 

Italy  will  continue  to  be  designated  as 
a  VWP  country  without  change.  Overall, 
the  efforts  of  the  Government  of  Italy  to 
advance  the  law  enforcement,  security, 
and  extradition  interests  of  the  United 
States  were  found  to  be  satisfactory. 
Abuse  of  the  VWP  by  Italian  nationals 
appears  to  be  minor. 

What  Is  the  Attorney  General's 
Determination  Regarding  Portugal  and 
Why? 

Portugal  will  continue  to  be 
designated  as  a  VWP  country.  It  should 
be  noted,  however,  that  the  evaluation 
raised  concerns  about  the  timeliness  of 
reporting  of  lost  or  stolen  passports  by 
the  Goverrunent  of  Portugal.  The 
Department  of  Statp  will  take 
appropriate  action  to  address  those 
concerns  with  the  Government  of    . 
Portugal. 

What  Is  the  Attorney  General's 
Determination  Regarding  Uruguay  and 
Why? 

Effective  April  15,  2003,  Uruguay  will 
be  terminated  fctDm  the  VWP  because 
Uruguay's  participation  in  the  VWP  is 
inconsistent  with  the  U.S.  interest  in 
enforcing  the  immigration  laws  of  the 
United  States. 

Uruguay's  program  designation 
appears  to  facilitate  high-risk  travel  to 
the  United  States.  Between  1998  and 
2001.  Uruguayfui  nonimmigrant  travel 
to  the  United  States  increased 
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approximately  15%,  while  the  number 
of  U.S.  port-of-entry  intercepts 
increased  approximately  320%.  In  2002, 
Uruguayan  nationals  were  two  to  three 
times  more  likely  than  all 
nonimmigrants  on  average  to  have  been 
denied  admission  at  the  border. 

In  Fiscal  Year  ("FY")  2001,  there  were 
16,878,477  visits  to  the  United  States 
from  citizens  of  the  29  VWP  countries. 
Of  that  total,  72,915  visits  were  from 
Uruguayan  citizens.  In  FY  2001,  151 
Uruguayans  were  denied  admission  to 
the  United  States.  In  FY  2001,  the  INS 
confirmed  that  1,194  Uruguayans  had 
overstayed  before  departing  the  U.S. 

The  termination  of  Uruguay  in  the 
VWP  is  based  on  the  significant  increase 
in  the  number  of  inadmissible 
Uruguayans  seeking  admission  to  the 
United  States  since  Argentina  was 
terminated  from  the  VWP  on  February 
21,  2002.  For  the  past  three  years 
Uruguay  has  experienced  a  recession 
that  has. caused  its  citizens  to  seek  to 
use  the  VWP  to  live  and  work  illegally 
in  the  United  States.  Uruguayan  air 
arrivals  had  an  apparent  overstay  rate  of 
37%,  more  than  twice  the  rate  of  the 
average  apparent  overstay  rate  for  all  air 
arrival  nonimmigrants  (14.9%). 

In  May  2001.  the  United  States 
Government  notified  the  Government  of 
Uruguay  of  its  concerns  regarding 
Uruguayan  abuse  of  the  VWP. 
Notwithstanding  the  efforts  of  the 
Government  of  Uruguay,  the  number  of 
Uruguayan  nationals  intercepted  more 
than  doubled  from  151  in  FY  2001  to 
356  in  FY  2002. 

Accordingly,  the  Attorney  General  is 
terminating  Uruguay's  participation  in 
the  VWP  under  sections 
217(c)(5)(A)(i)(II)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C. 
1187(c)(5)(A)(i)(n)).  This  section 
authorizes  the  Attorney  General,  in 
consultation  with  the  Secretary  of  State, 
to  terminate  a  country's  VWP 
designation  after  the  periodic 
evaluation.  The  abuse  of  the  VWP  by 
Uruguayan  nationals  seeking  to  remain 
permanently  in  the  United  States  is 
inconsistent  with  the  enforcement  of 
U.S.  immigration  laws.  The  Attorney 
General  also  is  rescinding  the 
designation  of  Uruguay  under  section 
217(d)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1187(d)). 
which  permits  the  Attorney  General,  in 
consultation  with  the  Secretary  of  State, 
to  rescind  any  designation  "for  any 
reason."  • 


What  Is  the  Legal  Status  of  a 
Uruguayan  National  Who  Was 
Admitted  to  the  United  States  Under 
the  VWP  Before  April  15,  2003,  and 
Who  Has  Time  Remaining  on  His  or 
Her  Period  of  Admission? 

As  long  as  the  alien  lawfully  gained 
admission  under  the  VWP  before  the 
effective  date  of  this  termination  of 
designation  rule,  and  continues  to  be  in 
compliance  with  the  terms  of  his  or  her 
admission,  he  or  she  may  remain  in  the 
United  States  for  the  period  of  time 
authorized  on  the  date  of  admission. 

The  Department  notes,  however,  that 
an  alien  admitted  as  a  visitor  for 
business  or  pleasure  under  the  VWP  is 
not  eligible  for  change  or  extension  of 
nonimmigrant  status  under  the  existing 
regulations. 

Good  Cause  Exception 

This  interim  rule  is  effective  April  15, 
2003,  although  the  Service  invites  post- 
promulgation  comments  and  will 
address  any  such  comments  in  a  final 
rule.  The  visa  waiver  program  statute 
provides  that  "(a)  termination  of  the 
designation  of  a  country  under  [8  U.S.C. 
1187(c)(5)(A)(i)l  shall  take  effect  on  the 
date  determined  by  the  Attorney 
General,  in  consultation  with  the 
Secretary  of  State."  8  U.S.C. 
1187(c){5)(A)(ii).  Additionally,  a 
rescission  of  a  designation  under  8 
U.S.C.  1187(d)  may  be  made  "at  any 
time.  "  8  U.S.C.  1187(d).  If  the 
provisions  of  5  U.S.C.  553  are  otherwise 
applicable,  however,  the  Service  finds 
that  good  cause  exists  for  adopting  this 
rule  without  the  prior  notice  and 
comment  period  ordinarily  required  by 
5  U.S.C.  553  for  the  following  reasons. 

Reestablishing  the  normal 
nonimmigrant  visa  requirements  for 
Uruguayan  nationals  will  have  the  effect 
of  stemming  the  flow  of  unauthorized 
immigration  to  the  United  States  by 
such  nationals.  This  action  must  be 
taken  as  soon  as  possible.  The  effective 
date  of  the  termination,  April  15,  2003, 
will  allow  travelers  who  have  travel 
plans  in  the  near  future  to  proceed  with 
those  plans  and  will  allow  the 
Department  of  State  sufficient  time  to 
prepare  for  the  additional  workload 
resulting  from  the  termination.  Because 
further  delaying  the  effective  date  of  this 
interim  rule  is  contrary  to  the  public 
interest,  there  is  good  cause  under  5 
U.S.C.  553  to  make  this  rule  effective  on 
April  15,  2003  without  notice  and 
comment. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexillility  Act  (5 
U.S.C.  605(b)).  has  reviewed  this 


regulation  and.  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although 
individuals  doing  business  with  small 
entities  will  no  longer  be  allowed  to 
enter  the  United  States  without  having 
a  visat  they  will  be  able  to  seek 
admission  to  the  United  States  by 
obtaining  a  nonimmigrant  visa  at  a 
United  States  consulate  or  embassy 
prior  to  arrival  in  the  United  States. 
This  action  is  necessary  to  further  the 
law  enforcement  and  national  security 
interests  of  the  United  States. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Plaiming  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  hot  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Unfunded  Mandates  Reform  Act  of 
199S 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  a^ect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  use.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
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based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988 

•  This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13. 109  Stat. 
163.  all  departments  are  required  to 
submit  to  OMB.  for  review  and 
approval,  emy  reporting  requirements 
inherent  in  a  final  rule.  This  nde  does 
not  impose  any  new  reporting  and 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  8  CFR  Part  217 

Air  carriers.  Aliens.  Maritime  carriers. 
Passports  and  visas. 

PART  217— VISA  WAIVER  PROGRAM 

1.  The  heading  for  part  217  is  revised 
as  set  forth  above. 

Authority:  8  U.S.C.  1103, 1187;  8  CiTR  part 
2. 

2.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

§217.2  .[Amended] 

3.  Section  217.2(a)  is  amended  under 
the  definition  "Designated  country"  by 
removing  "and  Uruguay"  from  the  list 
of  countries,  by  adding  "and"  before 
"the  United  Kingdom"  and  adding  a 
period  after,  and  by  adding  after 
"citizens  of  British  Commonwealth 
countries.".  "After  May  15.  2003. 
citizens  of  Belgium  must  present  a 
machine-readable  passport  in  order  to    . 
be  granted  admission  imder  the  Visa 
Waiver  Program". 

Dated:  February  28,  2003. 
John  Ashcroft, 

Attorney  General. 

[FR  Doc.  03-5244  Filed  3-6-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RMn'f*-02-001] 

BIN  1904-AB12 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure 
for  Refrigerators  and  Refrigerator- 
Freezers 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy. 


ACTION:  Direct  final  rule. 


SUMMARY:  The  Department  of  Energy 
(Department  or  DOE)  today  promulgates 
a  revision  to  the  test  procedure  for 
measuring  the  energy  consumption  of 
refrigerators  and  refrigerator-freezers. 
The  revision  changes  the  calculation  of 
the  test  time  period  for  long-time 
automatic  defrost  to  give  credit  for  a 
control  capable  of  timing  defrost  to 
occur  other  than  during  a  compressor 
"on"  cycle,  thereby  taking  advantage  of 
the  qatural  warming  of  the  evaporator 
during  an  "off  cycle,  and  saving 
additional  energy.  The  revision  has  no 
effect  on  the  testing  of  refrigerators  and 
refrigerator-fi«ezers  that  do  not  have  a 
long-time  automatic  defrost  system. 
This  change  in  the  test  procediue  will 
encourage  the  use  of  energy  enhancing 
technology.  This  amendment  to  the  test 
procedure  will  not  cause  any 
refrigerator  or  refrigerator-&«ezer  that 
currently  complies  with  the  minimimi 
energy  conservation  standards  to 
become  noncompliant  with  the 
standard. 

DATES:  This  direct  final  rule  is  effective 
May  6.  2003.  unless  adverse  or  critical 
comments  are  received  by  April  7.  2003. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Ms.  Brenda  Edwards- 
Jones.  U.S.  Department  of  Energy,  Office 
of  Energy  Efficiency  and  Renewable 
Energy,  EE-2J,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585- 
0121.  E-mail  address:  Brenda. Edwards- 
fones@ee.doe.gov.  You  should  identify 
all  such  documents  both  on  the 
envelope  and  on  the  documents  as 
Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedures  for 
Refrigerators  and  Refrigerator-Freezers. 
Docket  No.  EE-RM/TP-02-001. 

Copies  of  public  comments  received 
may  be  read  in  the  Freedom  of 
Information  Reading  Room  (Room  No. 
lE-190)  at  the  U.S.  Department  of 
Energy.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington,  DC  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Raymond,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy.  EE-2J,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121.  (202)  586- 
9611,  E-mail: 

MichaeI.Raymond@ee.doe.gov;  or 
Francine  Pinto,  Esq.,  U.S.  Department  of 
Energy,  Office  of  General  Coimsel,  GC- 
72, 1000  Independence  Avenue,  SW., 


Washington,  DC  20585,  (202)  586-9507, 
E-mail:  Francine.Pinto@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

B.  Background 

II.  Discussion  '  ' 

III.  Final  Action 

IV.  Procedural  Requirements 

A.  Review  Onder  the  National 
Environmental  Policy  Act  of  1969 

B.  Review  Under  Executive  Order  12866. 
"Regulatory  Planning  and  Review" 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  "Takings"  Assessment  Review 

E.  Review  Under  Executive  Order  13132,     g 
"Federalism' 

F.  Review  Under  the  Paperwork  Reduction 
Act 

G.  Review  Under  Executive  Order  12988, 
"Civil  Justice  Reform" 

H.  Review  Under  the  Unfunded  Mandates 

Reform  Act  of  1995 
I.  Review  Under  the  Treasury  and  General 

Government  Appropriations  Act,  1999 
J.  Review  Under  Executive  Order  13211 
K.  Review  Under  the  Small  Business 

Regulatory  Enforcement  Fairness  Act 
L.  Approval  by  the  Office  of  the  Secretary 

I.  Introduction 

A.  Authority   . 

Part  B  of  title  III  of  the  Energy  Policy 
and  Conservation  Act.  as  amended 
(EPCA  or  Act),  establishes  the  Energy 
Conservation  Program  for  Consiuner 
Products  Other  Than  Automobiles 
(Program).  The  products  currently 
subject  to  this  Program  ("covered 
products")  include  residential 
refrigerators  and  refrigerator-freezers, 
the  subject  of  today's  direct  final  rule. 

Under  the  Act,  the  Program  consists 
of  three  parts:  testing,  labeling,  and  the 
Federal  energy  conservation  standards. 
The  Department,  in  consultation  with 
the  National  Institute  of  Standards  and 
Technology  (NIST).  must  amend  or 
establish  test  procedures  as  appropriate 
for  each  of  the  covered  products.  (42 
U.S.C.  6293).  The  purpose  of  the  test 
procedures  is  to  measure  energy 
efficiency,  energy  use.  or  estimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  period  of  use.  The  test 
procedure  must  not  be  unduly 
burdensome  to  conduct.  (42  U.S.C. 
6293(b)(3)). 

If  a  test  procedure  is  amended.  EPCA 
section  323(e)(1)  requires  DOE  to 
determine,  in  the  rulemaking,  to  what 
extent,  if  any,  the  new  test  procedure 
woiUd  change  the  measured  energy 
efficiency  or  measured  energy  use  of 
any  covered  product  as  determined 
under  the  existing  test  procedure.  (42 
U.S.C.  6293(e)(1)).  If  DOE  determines 
that  the  amended  test  procedure  would 
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change  the  measured  energy  efficiency 
or  measured  energy  use  of  a  covered 
product,  DOE  must  amend  the 
applicable  energy  conservation  standard 
during  the  rulemaking  that  establishes 
the  new  test  procedure.  In  determining 
the  amended  energy  conservation 
standard,  DOE  is  required  to  measure 
the  energy  efficiency  or  energy  use  of  a 
representative  sample  of  covered 
products  that  minimally  comply  with 
the  existing  standard.  The  average 
energy  efficiency  or  energy  use  of  these 
representative  samples,  tested  using  the 
amended  test  procedure,  shall  constitute 
the  amended  energy  conservation  or 
energy  use  standard  for  the  applicable 
covered  products.  (42  U.S.C.  6293(e)(2)). 
Beginning  180  days  after  an  amended 
or  new  test  procedure  for  a  covered 
product  is  prescribed  or  established 
under  section  323(b)  of  EPCA,  no 
manufacturer,  distributor,  retailer,  or 
private  labeler  may  make  any 
representation  with  respect  to  the 
energy  use,  efficiency,  or  cost  of  energy 
consumed  by  such  product,  unless  such 
product  has  been  tested  in  accordance 
with  such  amended  or  new  DOE 
procedure  and  such  representation  fully 
discloses  the  results  of  such  testing.  (42 
U.S.C.  6293(c)(2)). 

B.  Background 

On  November  21,  2000.  Electrolux 
filed  an  application  for  interim  waiver 
and  a  petition  for  waiver  regarding  the 
calculation  of  the  long-time  automatic 
defrost  test  time  period  in  refrigerators 
and  refrigerator-freezers  having  a 
variable  defrost  control  function.  The 
Department  granted  the  interim  waiver 
on  July  30.  2001,  and  published  its 
decision  in  the  Federal  Register  on 
August  3,  2001.  (66  PR  40689).  In  the 
same  Federal  Register  notice,  the 
Department  published  Electrolux's 
petition  for  waiver,  and  solicited 
comments,  data,  and  information 
respecting  the  petition.  On  March  29, 
2002,  DOE  published  a  notice  in  the 
Federal  Register  extending  the  interim 
waiver  for  180  days,  or  until  July  25, 
2002,  because  it  determined  that  it 
would  seek  to  amend  the  refrigerator 
and  refrigerator-freezer  test  procedure 
and  the  planned  amendment  would 
eliminate  any  need  for  continuation  of 
the  waiver.  (67  FR  15192).  Furthermore, 
amendment  of  the  test  procedure  would 
allow  all  manufacturers  to  use  the 
amended  test  procedure  if  they  have  a 
product  with  a  long-time  automatic 
defrost  function. 

Electrolux's  petition  requested  that 
the  calculation  of  the  test  time  period 
for  long-time  automatic  defrost  models 
be  modified  for  its  variable  defrost 
control  models.  This  modification 


would  allow  for  the  existence  of  a 
control  that  is  capable  of  timing  defrost 
to  occur  other  than  during  a  compressor 
"on"  cycle,  thereby  taking  advantage  of 
the  natural  warming  of  the  evaporator 
during  an  "off  cycle,  and  saving  energy 
as  a  result.  Technology  has  advanced 
sufficiently  that  it  is  feasible  to  design 
and  build  a  system  that  no  longer  has  to 
initiate  defrost  during  a  compressor  run 
period,  as  did  the  old  mechanical 
defrost  timers.  Electrolux  asked  to  have 
the  time  before  the  heaters  turn  "on"  be 
included  in  the  defrost  period.  The  • 
evaporator  is  warming  up  during  this 
time,  with  no  use  of  electrical  energy. 
The  current  test  procedure  does  not 
properly  account  for  the  energy  savings 
produced  by  Electrolux's  timing  of  the 
defrost  heater  activation. 

Tne  Department  received  three 
written  comments  concerning  the 
petition  for  waiver.  All  the  comments 
supported  granting  the  waiver,  with  one 
modification. 

Maytag  supported  Electrolux's 
proposal  provided  that  it  is  applicable 
on  an  industry-wide  basis  to  all 
manufacturers.  The  Department's 
waiver  process  allows  for  granting  of 
waivers  for  a  "particular  basic  model," 
so  the  waiver  requested  and  granted 
applies  only  to  the  Electrolux  basic 
models  that  include  variable  defrost 
control.  Without  a  test  procedure 
change,  any  manufacturer  desiring  to 
use  this  modification  to  the  test 
procedure  could  do  so  only  by 
petitioning  the  Department  for  its  own 
waiver. 

Fisher  &  Faykel,  a  major  manufacturer 
of  refrigerators  in  New  Zealand, 
generally  approved  of  Electrolux's 
petition,  but  argued  for  a  somewhat 
different  modification.  It  proposed  that 
the  third  sentence  of  section  4.1.2.1  of 
the  test  procedure  (which  is  the  only 
sentence  Electrolux  sought  to  modify) 
read  as  follows: 

"The  second  part  would  start  at  the  last 
compressor  off  that  is  part  of  steady  state 
operation  (or  at  a  point  still  within  stable 
operation  if  there  are  no  temperature  swings) 
before  a  defrost  is  initiated.  It  would 
terminate  at  the  [second]  (third)  turn  "on"  of 
the  compressor  or  after  four  hours,  whichever 
comes  first.  If  there  are  compressor  swings 
without  compressor  cycling,  the  stcui  point 
shall  be  at  the  last  temperature  peak  in  stable 
operation  and  the  end  point  shall  be  at  the 
(second)  [third]  temperature  peak  after  the 
defrost." 

Finally,  the  Association  of  Home 
Appliance  Manufacturers  (AHAM). 
representing  the  manufacturers  who 
produce  over  90%  of  the  household 
refrigerators  and  refrigerator-freezers  in 
the  U.S..  agreed  in  principle  with 
Electrolux's  petition,  but  requested  a 


change  in  the  wording.  AHAM 
suggested  that  the  four  hour  limitation 
of  the  test  commence  when  the  defrost 
heater  is  initiated,  rather  than  at  the 
beginning  of  the  second  part  of  the  two- 
part  test  period.  It  stated  that  this 
change  would  alleviate  concerns  about 
"the  possibility  of  being  able  to  modify 
the  performance  of  a  refrigerator  to  such 
an  extent  that  it  would  not  recover  from 
defrost  in  the  four  hour  time  period 
allotted  within  the  proposed  waiver." 

AHAM  recommended  that 
Electrolux's  proposed  language  be 
changed  so  that  revised  section  4.1.2.1 
of  the  test  procedure  would  read  as 
follows: 

"Long-time  Automatic  Defrost.  If  the  model 
being  tested  has  a  long-time  automatic 
defrost  system,  the  test  period  may  consist  of 
two  parts.  A  first  part  would  be  the  same  as 
the  test  for  a  unit  having  no  defrost 
provisions  (section  4.1.1).  The  second  part 
would  start  when  a  defrost  is  initiated  when 
the  compressor  "on"  cycle  is  terminated 
prior  to  start  of  the  defrost  heater  and 
terminates  at  the  second  tilm  "on"  of  the 
compressor  or  four  hours  from  the  initiation 
of  the  defrost  heater,  whichever  comes  first." 

AHAM  stated  that  it  discussed  this 
change  with  its  members,  and  was  not 
aware  of  any  member  who  disagl^ed 
with  its  position.  It  specifically  listed 
the  following  members  as  having 
participated  in  and  concurred  in  its 
proposal:  GE  Appliances,  Electrolux 
Home  Products,  Fisher  &  Paykel, 
Maytag,  Sub-Zero.  and  Whirlpool.  In 
summary,  AHAM  asserted  that  all 
commenters  on  Electrolux's  Petition 
were  in  agreement  with  AHAM's 
proposal. 

n.  Discussion 

The  Department  consulted  with  the 
National  Institute  of  Standards  & 
Technology  (NIST).  which  agreed  that    - 
the  current  test  procedure  for 
refrigerators  and  refrigerator-freezers  is 
not  clear  with  regard  to  the  initiation  of 
the  defrost  cycle  test  time  period  in 
Electrolux's  new  product.  (The  current 
test  procedure  states:  "The  second 
period  would  start  when  a  defrost 
period  is  initiated  during  a  compressor 
"on"  cycle  *   *   *"  Electrolux's  new 
product  initiates  the  defrost  period 
when  the  compressor  is  "off'.}  NIST 
informed  the  Department  that  the 
change  proposed  in  the  Electrolux 
Petition  would  clarify  the  defitjst  cycle 
initiation  and  more  accurately  measure 
the  energy  consumption  of  Electrolux's 
new  product.  NIST  endorsed  the  revised 
language  proposed  by  AHAM.  As  stated 
above,  all  commenters  .on  the  test 
procedure  change  apparently  support 
AHAM's  proposal.  This  proposed 
change  has  widespread  support  and  will 
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result  in  a  test  procedure  that  more 
accurately  measures  energy 
consumption.  The  application  of  the 
existing  test  procedure  to  the  new 
product  is  unclear,  and  this  amendment 
will  clarify  its  application  to  the  new 
product.  For  all  these  reasons,  the 
Department  has  determined  that  it 
should  promulgate  this  direct  final  rule 
and  make  a  change  to  the  refrigerator 
and  refrigerator-freezer  test  procedure. 

The  revised  calculation  of  the  test 
time  period  results  in  a  small  (generally 
about  one  percent)  decrease  in  the 
tested  energy  consumption  of  models 
that  incorporate  the  advanced  defrost 
timing  feature,  a  feature  that  delays  the 
initiation  of  the  defrost  heater,  thereby 
using  natural  warming  to  defi*ost. 
Section  323(e)  of  EPCA  requires  the 
Department,  in  a  rulemaking,  to 
determine  to  what  extent,  if  any,  the 
proposed  test  procedure  would  change 
the  existing  measured  energy  efficiency 
or  measured  energy  use  of  any  covered 
product  under  the  existing  test 
procediu-e.  This  statutory  provision  is 
designed  to  prevent  the  alteration  of  an 
existing  Federal  energy  conservation 
standard  that  otherwise  could  result 
from  a  change  in  a  test  procedine.  It  also 
seeks  to  ensure  that  products  in 
compliance  with  the  applicable  energy 
conservation  standards  under  the 
existing  test  procedure  will  not  be  put 
out  of  compliance  because  the  test 
procedure  has  been  amended.  When  the 
Department  considers  Section  323(e)  of 
EPCA  in  the  context  of  this  direct  final 
rule,  the  Department  concludes  that  no 
change  to  the  energy  conservation 
standard  is  required.  The  reasons  are  as 
follows:  (1)  This  test  procedure 
amendment  affects  only  products  with  a 
variable  defrost  control  function,  none 
of  which  minimally  comply  with  the 
existing  standard.  There  are,  therefore, 
no  minimally-compliant  products  under 
section  323(e)  that  would  show  any 
change  in  energy  use  under  the 
amended  test  procedure.  (2)  This  test 
procedure  amendment,  which  was 
developed  to  give  credit  to  an  energy 
saving  technology,  will  result  in 
lowering  the  measured  energy  use. 
Lowering  measured  energy  use  will,  of 
course,  not  raise  energy  use  over  the 
standard,  which  prescribes  a  ceiling  on 
maximum  energy  use.  Instead,  lowering 
energy  use  merely  removes  measured 
energy  use  further  from  that  ceiling. 
Therefore,  this  amendment  does  not 
make  any  compliant  products  non- 
compliant  with  the  applicable  energy 
conservation  standard. 

m.  Final  Action 

DOE  is  publishing  this  direct  final 
rule  without  prior  proposal  because 


DOE  views  this  amendment  as 
noncontroversial  and  anticipates  no 
significant  adverse  comments.  However, 
in  the  event  that  significant  adverse  or 
critical  comments  are  filed,  DOE  has 
prepared  a  Notice  of  Proposed 
Rulemaking  (NOPR)  proposing  the  same 
amendment.  This  NOPR  is  contained  in 
a  separate  document  in  this  Federal 
Register  publication.  The  direct  final 
action  will  be  effective  May  6,  2003, 
unless  significant  adverse  or  critical 
comments  are  received  by  April  7,  2003. 
If  DOE  receives  significant  adverse  or 
critical  comments,  the  revisions  will  be 
withdrawn  before  the  effective  date.  In 
the  case  of  withdrawal  of  this  action,  the 
withdrawal  will  be  announced  by  a 
subsequent  Federal  Register  document. 
All  public  comments  will  then  be 
addressed  in  a  separate  final  rule  based 
on  the  proposed  rule  that  is  also  issued 
today.  DOE  will  not  implement  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no 
significant  adverse  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  May  6,  2003. 

IV.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1 969 

In  this  rule,  the  Department 
promulgates  a  small  change  to  the  test 
procedure  for  measiu-ing  the  energy 
consumption  of  household  refrigerators 
and  refrigerator-freezers.  The 
Department  has  determined  that  this 
rule  falls  into  a  class  of  actions  that  are 
categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.C. 
4321  et  seq.  The  rule  is  covered  by 
Categorical  Exclusion  AS,  for 
rulemakings  that  interpret  or  amend  an 
existing  rule  without  changing  the 
environmental  effect,  as  set  forth  in  the 
Department's  NEPA  regulations  in 
Appendix  A  to  subpart  D,  10  CFR  part 
1021.  This  rule  vdll  not  affect  the 
quality  or  distribution  of  energy  usage 
and,  therefore,  will  not  result  in  any 
environmental  impacts.  Accordingly, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  is  required. 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

Today's  rule  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  58  FR  51735  (October  4,  1993). 
Accordingly,  today's  action  is  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs. 


C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  an  agency 
prepare  an  initial  regulatory  flexibility 
analysis  for  any  rule,  for  which  a 
general  notice  of  proposed  rulemaking 
is  required,  that  would  have  a 
significant  economic  effect  on  small 
entities  unless  the  agency  certifies  that 
the  proposed  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  5  U.S.C.  605. 

Today's  rule  prescribes  test 
procedures  that  will  be  used  to  test 
compliance  with  energy  conservation 
standards.  The  rule  affects  refrigerator 
and  refrigerator-freezer  test  procedures 
and  would  not  have  a  significant 
economic  impact,  but  rather  would 
provide  common  testing  methods. 
Therefore  DOE  certifies  that  today's  rule 
would  not  have  a  "significant  economic 
impact  on  a  substantial  niunber  of  small 
entities."  and  the  preparation  of  a 
regulatory  flexibility  analysis  is  not 
warranted. 

D.  "Takings"  Assessment  Review 

DOE  has  determined  pursuant  to 
Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights."  53  FR  8859  (March  18, 1988), 
that  this  regulation  would  not  result  in 
any  takings  which  might  require 
compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution: 

E.  Review  Under  Executive  Order  13132, 
"Federalism" 

Executive  Order  13132,  "Federalism." 
64  FR  43255  (August  4. 1999),  requires 
that  regulations,  rules,  legislation,  and 
any  other  policy  actions  be  reviewed  for 
any  substantial  direct  effects  on  States, 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  substantial 
direct  effects,  then  this  Executive  Order 
requires  preparation  of  a  federalism 
assessment  to  be  u|^d  in  all  decisions 
involved  in  promulgating  and 
implementing  a  policy  action. 

"The  rule  published  today  would  not 
regulate  or  otherwise  affect  the  States. 
Accordingly,  DOE  has  determined  that 
preparation  of  a  federalism  assessment 
is  unnecessary. 

F.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
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clearance  is  required  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

G.  Review  Under  Executive  Order 
12988,  "Civil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promdlgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 
Reform."  61  FR  4729  (February  7. 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  sections  3(a)  and 
3(b)  of  Executive  Order  12988,  it 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  imaortant  issues 
affecting  clarity  airo  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
sections  3(a)  and  3(b)  to  determine 
whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  reviewed  today's  rule  under 
the  standards  of  section  3  of  the 
Executive  Order  and  determined  that,  to 
the  extent  permitted  by  law,  the 
proposed  regulations  meet  the  relevant 
standards. 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Department  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  budgetary  impact  statement  must 
include:  (i)  Identification  of  the  Federal 
law  under  which  the  rule  is 
promulgated;  (ii)  a  qualitative  and 
quantitative  assessment  of  anticipated 
costs  and  benefits  of  the  Federal 
mandate  and  an  analysis  of  the  extent  to 


which  such  costs  to  State,  local,  and 
tribal  governments  may  be  paid  with 
Federal  financial  assistance;  (iii)  if 
feasible,  estimates  of  the  futiu^ 
compliance  costs  and  of  ajiy 
disproportionate  budgetary  effects  the 
mandate  has  on  particular  regions, 
communities,  non-Federal  units  of 
government,  or  sectors  of  the  economy; 
(iv)  if  feasible,  estimates  of  the  effect  on 
the  national  economy;  and  (v)  a 
description  of  the  Department's  prior 
consultation  with  elected 
representatives  of  State,  local,  and  tribal 
governments  and  a  summary  and 
evaluation  of  the  comments  and 
concerns  presented. 

The  Department  has  determined  that 
the  action  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  State,  local  or  to  tribal  governments 
in  the  aggregate  or  to  the  private  sector. 
Therefore,  the  requirements  of  sections 
203  and  204  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

/.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  rule  would 
not  have  any  impact  on  the  autonomy 
or  integrity  of  the  family  as  an 
institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

/.  Review  Under  Executive  Order  13211 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use."  66  FR  28355  (May 
22,  2001),  requires  Federal  agencies  to 
prepare  and  submit  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
any  proposed  significant  energy  action. 
A  "significant  energy  action"  is  defined 
as  any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule,  and  that: 
(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 


energy  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  on 
energy  supply,  distribution,  and  use. 

Today's  rule  will  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  the  use  of  energy,  and, 
therefore,  is  not  a  significant  energy 
action.  Accordingly,  DOE  has  not 
prepared  a  Statement  of  Energy  Effects. 

K.  Review  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  on  the  promulgation 
of  today's  rule  prior  to  its  effective  date. 
The  report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  801(2). 

L.  Approval  of  the  Office  of  the 
Secretary 

The  Secretary  of  Energy  has  approved 
publication  of  today's  direct  final  rule. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washington,  DC,  on  February  28, 
2003. 

David  K.  Garman, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  part 
430  of  chapter  II  of  title  10,  Code  of 
Federal  Regulations,  to  read  as  follows: 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

2.  Section  4.1.2.1  of  Appendix  Al  to 
subpart  B  of  part  430  is  revised  to  read 
as  follows: 

Appendix  Al  to  Subpart  B  of  Part  430— 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Electric 
Refrigerators  and  Electric  Refrigerator- 
Freezers 

4.  *  *  * 

4.1.2.1     Long-time  Automatic  Defrost. 
If  the  model  being  tested  has  a  long-time 
automatic  defrost  system,  the  test  time 
period  may  consist  of  two  parts.  A  first 
part  would  be  the  same  as  the  test  for 
a  unit  having  no  defrost  provisions 
(section  4.1.1).  The  second  part  woiUd 
start  when  a  defrost  is  initiated  when 
the  compressor  "on"  cycle  is  terminated 
prior  to  start  of  the  defrost  heater  and 
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terminates  at  the  second  turn  "on"  of         whichever  comes  first.  See  diagram  in 
the  compressor  or  four  hours  from  the         Figure  1  to  this  section, 
initiation  of  the  defrost  heater,  billing  code  64so-oi-f> 

Figure  1 

Long  Time  Automatic  Defrost  Diagram 


START  DEFROST 
PART  OF  TEST 


END  DEFROST 
PART  OF  TEST 


[FR  Doc.  03-5404  Filed  3-6-03;  8:45  am] 
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DEPARTME^fr  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30358;  Amdt.  No.  3048] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  March  7, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  7, 
2003. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700.  Washin^on,  DC 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediu-es  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SL/VPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  diuation  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 


Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  tlvese 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procediue  before  adopting  these  SLAPs  • 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SL\Ps  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97  ' 

Air  Traffic  Control,  Airports, 
incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC  on  February  28, 
2003. 

James  f.  Ballough, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 
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PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40106. 
40113,  40114,  40120,  44502.  44514,  44701. 
44719,  44721-44722. 


2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.31,  97,33,  97.35 
[Amended]. 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 


LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.29  ILS,  ILS/DME,  ISMLS,  MLS/ 
DME,  MLS/RNAV;  §97.31  RADAR 
SL\Ps;  §  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SLAPs,  Identified  as  follows: 

Effective  Upon  Publication 


FDC  Date 

State 

City 

Airport 

FDC  No. 

Subject 

02/12/03 

PA 

NC 

NC 

NC 

MS 

NY 

NY 

OR 

CA 

CA 

MS 

ND 

MN 

MN 

VI 

FL 

Somerset 

Lumt)erton  

Lumberton  

Lumberton 

Tupelo  

Albany  

Albany  

Portland 

Palm  Springs  

Somerset  County 

3/1212 

3/1221 
3/1??? 
3/1223 
3/1395 
3/1414 
3/1415 
3/1432 

GPS  Rwy  24,  Orig.  This  corrects  FDC 

3/1214  in  TL03-06. 
OPS  Rwy  5.  Orig 
ILS  Rwy  5.  Orig-B. 
NDB  Rwy  5.  Amdt  1B. 
ILS  Rwy  36,  Amdt  7A. 

02/13/03  

Lumlierton  Muni 

02/13/03 

Lumberton  Muni                       i 

02/13/03  

Lumt)ertorr  Muni 

02/19/03  

Tupelo  Regional  

02/19/03  

02/19/03 

Albany  IntI 

Albany  Intl 

VOR  Rwy  28,  Ong-B. 
ILSRwy  1,  Amdt9C, 
II  <;  Rwv  lOR  rCat  1  II  lin    Amdt  ."^IR 

02/20/03 

Portland  Intl  

02/20/03 

Bermuda  Dunes 

3/1466     VOR-A  Orio-A 

02/20/03 

Sacramento 

Olive  Branch  

Sacramento  Intl  ^. 

3/1473 
3/1477 
3/1634 
3/1636 
3/1621 
3/1622 
3/1605 

ILS  Rwy  16R  (Cats  l/ll/lll)  Amdt  14 

02/20/03  

Olive  Brancti  

RNAV  (GPS)  Rwy  18,  Ong. 
GPS  Rwy  30,  Orig  A 
VOR  Rwy  10R.  Amdt  8A. 
ILS  Rwy  3,  Amdt  4A. 
ILSRwy  10,  Amdt  1. 
ILS  Rwy  8,  Amdt  4B. 

02/25/03  

02/25/03 

Rugby  

Minneapolis  

Carisbad ._.. 

Chariotte  Amalie  .'.. 

Fort  Lauderdale  

Rugby  Muni  

Flvlno  Cloud     

02/25/03 

Cavern  Citv  Air  Terminal 

02/25/03  

02/25/03  

Cyril  E.  King 

Fort  Lauderdale  Executive  

[FR  Doc.  03-5290  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30357;  Amdt.  No.  3047] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedtues 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  March  7, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  7, 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1 .  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
whiph  originated  the  SIAP;  or 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Purchase — Individual  SLAP 
copies  may  be  obtained  firom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedtue 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 


Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  (1)  CFR  part  51,  and 
§  97.20  of  the  Federal  Aviation 
Regulations  (FAR).  The  applicable  FAA 
Forms  are  identified  as  FAA  Forms 
8260-3,  8260-^,  and  8260-5.  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  In  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation  " 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affiected  CFR  (and  FAR)  sections,  with 
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the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (air). 


ls.sued  in  Washington.  DC.  on  February  28, 
2Q0.3. 
lames ).  Ballough,  .  * 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4010.3,  40106, 
40113,  40114,  40120,  44502,  44514,  44701. 
44719, 44721-44722. 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25.  97.27, 97.29,  97.31, 97.33, 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
JLS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL^lPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*    *    *  Effective  March  20.  2003 

Harrison,  AR,  Boone  County.  VOR-A.  Amdt 

13 
Harrison,  AR.  Boone  County,  NDB  Rwy  18, 

Amdt  6 
Harrison.  AR.  Boone  County,  NDB-B.  Amdt 

3 
Harrison.  AR.  Boone  County.  ILS  Rwy  36. 

Orig 
Harrison,  AR.  Boone  County.  ILS/DME  Rwy 

36.  Orig-A.  Cancelled 
Harrison.  AR.  Boone  County.  RNAV  (GPS) 

Rwy  18.  Orig 
Harrison.  AR,  Boone  County.  GPS  Rwy  18. 

Orig-A.  Cancelled 
Harrison.  AR.  Boone  County.  RNAV  (GPS) 

Rwy  36.  Orig 
Wichita.  KS.  Wichita  Mid-Continent.  VOR 

Rwy  14.  Amdt  IB 
Wichita.  KS.  Wichita  Mid-Continent.  NDB 

Rwy  IR.  Amdt  15B 
Wichita.  KS.  Wichita  Mid-ContineiX.  VOR/ 

DME  RNAV  Rwy  IL.  Amdt  IC 
Wichita,  KS.  Wichita  Mid-Continent,  RNAV 

(GPS)  Z  Rwy  IL.  Orig 
Wichita,  KS.  Wichita  Mid-Continent.  RNAV 

(GPS)  Y  Rwy  IL.  Orig 
Wichita.  KS.  Wichita  Mid-Continent.  RNAV 

(GPS)  Rwy  IR.  Orig 
Wichita.  KS.  Wichita  Mid-Continent.  RNAV 

(GPS)  Rwy  14.  Orig 
Wichita.  KS.  Wichita  Mid-Continent.  RNAV 

(GPS)  Z  Rwy  19L.  Orig 
Wichita.  KS.  Wichita  Mid-Continent.  RNAV 

(GPS)  Y  Rwy  19L,  Orig 


Wichita.  KS.  Wichita  Mid-Continent.  GPS 

Rwy  19L.  Orig-A,  Cancelled 
Wichita.  KS,  Wichita  Mid-Continent.  VOR/ 

DME  RNAV  Rwy  19R,  Amdt  IB 
Wichita.  KS.  Wichita  Mid-Continent.  RNAV 

(GPS)  Rwy  19R.  Orig 
Wichita.  KS.  Wichita  Mid-Continent.  RNAV 

(GPS)  Rwy  32.  Orig 
Wichita.  KS.  Wichita  Mid-Continent.  GPS 

Rwy  32.  Orig-A.  Cancelled 
Boston.  MA.  General  Edward  Lawrence 

Logan  Intl.  ILS  Rwy  22L.  Amdt  7 
Minneapolis.  MN.  Flying  Cloud.  RNAV  (GPS) 

Rwy  28L.  Orig 
Minneapolis.  MN,  Flying  Cloud.  RNAV  (GPS) 

Rwy  28R.  Orig 
Hammonton.  NJ.  Hammonton  Muni,  RNAV 

(GPS)  Rwy  3.  Orig 
Hammonton.  N).  Hammonton  Muni.  GPS 

Rwy  3.  Orig.  Cancelled 
Buffalo.  NY.  Buffalo  Niagara  Intl.  VOR  or 

GPS^A.  Amdt  17A.  Cancelled 
Buffalo.  NY.  Buffalo  Niagara  Intl.  VOR/DME 
RNAV  or  GPS  Rwy  23.  Orig-A.  Cancelled 
Buffalo.  NY.  Buffalo  Niagara  Intl.  VOR/DME 

RNAV  or  GPS  Rwy  32.  Amdt  5A.  Cancelled 
Buffalo.  NY.  Buffalo  Niagara  IntkNDB  Rwy 

5.  Amdt  IOC 
Buffalo.  NY.  Buffalo  Niagara  Intl.  RNAV 

(GPS)  Rwy  5.  Orig 
Buffalo.  NY.  Buffalo  Niagara  Intl.  RNAV 

(GPS)  Rwy  23.  Orig 
Buffalo.  NY.  Buffalo  Niagara  Intl.  RNAV 

(GPS)  Rwy  32.  Orig 
Minot,  ND.  Minot  Intl.  RNAV  (GPS)  Rwy  31, 

Orig 
Bellefontaine,  OH,  Bellefontaine  Regional, 

VOR/DME  Rwy  7.  Orig 
Bellefontaine.  OH,  Bellefontaine  Regional. 

VOR/DME  Rwy  25.  Orig 
Bellefontaine.  OH.  Bellefontaine  Regional. 

RNAV  (GPS)  Rwy  7.  Orig 
Bellefontaine,  OH.  Bellefontaine  Regional. 

RNAV  (GPS)  Rwy  25.  Orig 
Cleveland.  OH.  Cleveland-Hopkins  Intl.  ILS 

Rwv24L.  Amdt  18 
Medford.  OK,  Medford  Muni,  RNAV  (GPS) 

Rwy  17,  Orig 
Medford.  OK.  Medford  Muni.  RNAV  (QPS) 

Rwy  35.  Orig 
Johnstown.  PA.  lohn  Murtha  Johnstown- 
Cambria  County,  VOR  Rwy  15.  Amdt  9 
)ohnstown,  PA.  John  Murtha  Johnstown- 
Cambria  County.  VOR  Rwy  23.  Amdt  7 
Johnstown.  PA.  John  Murtha  Johnstown- 
Cambria  County.  VOR/DME  Rwy  15.  Amdt 
5 
Johnstown.  PA.  John  Murtha  Johnstown- 
Cambria  County.  VOR/DME  Rwy  23.  /Vmdt 
1 
Johnstown.  PA.  John  Murtha  Johnstown- 
Cambria  County.  ILS  Rwy  33.  Amdt  5 
Johnstown.  PA.  John  Murtha  Johnstown- 
Cambria  County.  RNAV  (GPS)  Rwy  5.  Orig 
Johnstown,  PA.  John  Murtha  Johnstown- 
Cambria  County.  RNAV  (GPS)  Rwy  15. 
Orig 
Johnstown.  PA.  John  Murtha  Johnstown- 
Cambria  County,  RNAV  (GPS)  Rwy  23. 
Orig 
Johnstown.  PA.  John  Murtha  Johnstown- 
Cambria  County.  RNAV  (GPS)  Rwy  33. 
Orig 
West  Chester.  PA,  Brandywine.  VOR-A. 

Amdt  3 
West  Chester,  PA,  Brandywine,  RNAV  (GPS) 
Rwy  9,  Orig 
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West  Chester,  PA.  Brandywine,  RNAV  (GPS) 

Rwy  27,  Orig 
West  Chester,  PA,  Brandywine,  VOR/DME 

RNAV  or  GPS  Rwy  27,  Amdt  2,  Cancelled 
West  Chester,  PA,  Brandywine,  GPS  Rwy  9. 

Orig.  Cancelled 
Burlington; Vr.  Burlington  Intl.  VOR  Rwy  1. 

Amdt  IID 
Burlington.  VT.  Buriington  Intl.  NDB  Rwy  15. 

Amdt  19E 
Buriington.  VT.  Burlington  Intl.  ILS  Rwy  15. 

Amdt  22 
Burlington.  VT.  Burlington  Intl.  RNAV  (GPS) 

Rwy  1 ,  Orig 
Burlington,  VT,  Burlington  Intl.  RNAV  (GPS) 

Y  Rwy  15,  Orig 
Buriington,  VT.  Buriington  Intl.  RNAV  (GPS) 

Z  Rwy  15,  Orig 
Burlington,  VT,  Buriington  Intl,  RNAV  (GPS) 

Rwy  33,  Orig 
Burlington,  VT,  Burlington  Intl.  GPS  Rwy  33, 

Orig-A,  Cancelled 

*  *   *  Effective  April  1 7.  2003     . ' 
Crisfield,  MD.  Crisfield  Muni.  VOR/DME-A. 

Orig     ^ 

•  *  "Effective May  15,2003 

Monroe,  GA,  Monroe- Walton  County,  NDB- 

A.  Orig 
Monroe,  GA.  Monroe-Walton  County.  NDB  or 

GPS  Rwy  3.  Amdt  3,  Cancelled 
Monroe,  GA,  Monroe-Walton  County,  RNAV 

(GPS)  Rwy  3,  Orig 
Somerville,  NJ,  Somerset.  RNAV  (GPS)  Rwy 

12,  Orig- 
Somerville.  NJ,  Somerset,  RNAV  (GPS)  Rwy 

30.  Orig 
Somerville,  NJ,  Somerset,  GPS  Rwy  12.  Amdt 

2,  Cancelled 

The  FAA  published  the  following 
procedures  in  Docket  No.  30350;  Amdt 
No.  3041  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68.  FR  No. 
17,  Page  3811;  dated  Monday,  January 
27.  2003)  under  section  97.33  effective 
March  20,  2003  which  are  hereby 
rescinded: 

Glens  Falls.  NY.  Floyd  Bennett  Memorial, 

VOR/DME  or  GPS  Rwy  19.  Amdt  6B 

(Cancelled) 
Glens  Falls.  NY.  Floyd  Bennett  Memorial, 

RNAV  (GPS)  Rwy  1,  Orig 
Glens  Falls.  NY,  Flqyd  Bennett  Memorial, 

RNAV  (GPS)  Rwy  12,  Orig 
Glens  Falls,  NY,  Floyd  Bennett  Memorial, 

RNAV  (GPS)  Rwy  19.  Orig 
Glens  Falls,  NY,  Floyd  Bennett  Memorial, 

RNAV  (GPS)  Rwy  30,  Orig 

[FR  Doc.  03-5289  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  18 

RIN  1 21 9-AA98  (Phase  10) 

Alternate  Locking  Devices  for  Plug  and 
Receptacle-Type  Connectors  on 
Mobile  Battery-powered  Machines 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Withdmwal  of  direct  final  rule. 

SUMMARY:  As  a  result'  of  a  significant 
adverse  comment,  MSHA  is 
withdrawing  the  direct  final  rule  (68  FR 
2879)  on  Alternate  Locking  Devices  for 
Plug  and  Receptacle-Type  Connectors 
on  Mobile  Battery-Powered  Machines 
that  was  published  on  January  22,  2003. 
In  the  document,  MSHA  stated  that  in 
the  event  it  receives  a  significant 
adverse  comment,  MSHA  can  address 
the  coimnents  received  and  publish  a 
final  rule.  Accordingly,  all  public 
comments  that  have  been  received  in 
this  rulemaking  are  accepted  under  the 
proposed  rule  (68  FR  2941)  and  will  be 
subsequently  addressed  in  a  new  final 
rule.  MSHA  will  not  institute  a  second 
comment  period.  Comments  filed 
during  this  rulemaking  can  be  viewed  at 
MSHA's  Internet  site  at  http:// 
www.msha.gov/currentcomments.htm. 

DATES:  As  of  March  7,  2003,  this  direct 
final  rule  (68  FR  2879)  published  on 
Januciry  22,  2003,  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr.,  Director;  Office 
of  Standards.  Regulations,  and 
Variances,  MSHA;  phone:  (202)  693- 
9440;  facsimile:  (202)  693-9441;  e-mail: 
nichoIs-marvin@msha.gov. 

Dated:  March  3.  2003. 
John  R.  Caylor, 

Deputy  Assistant  Secretary  of  Labor  for  Mine 
Safety  and  Health . 

[FR  Doc.  03-5403  Filed  3-6-03;  8:45  ami 
BILUNG  CODE  451fr-43-P 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Notice  of  Expiration  of  Conditional 
Exception  to  Bank  Secrecy  Act 
Regulations  Relating  to  Orders  for 
Transmittal  of  Funds  by  Financial 
Institutions 

AGENCY:  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  Treasury. 
ACTION:  Expiration  of  conditional 
exception;  request  for  conunents. 


summary:  FinCEN  is  giving  notice  of  the 
expiration  of  a  conditional  exception  to 
a  Bank  Secrecy  Act  requirement  on  May 
31.  2003.  The  exception  permits 
financial  institutions  to  substitute  coded 
information  for  the  true  name  and 
address  of  a  customer  in  a  funds 
transmittal  order. 

DATES:  Effective  June  1.  2003.  Written 
comments  must  be  received  on  or  before 
April  21,  2003. 

ADDRESSES:  Commenters  are  encouraged 
to  submit  comments  by  electronic  mail 
because  paper  mail  in  the  Washington, 
DC  area  m^y  be  delayed.  Comments 
submitted  by  electronic  mail  may  be 
sent  to  regcomments@fincen.treas.gov 
with  the  caption  in  the  body  of  the  text, 
"ATTN:  Conditional  Exception 
Expiration."  Comments  also  may  be 
submitted. by  paper  mail  to  FinCEN,  PO 
Box  39,  Vienna,  VA  22183-0039, 
"ATTN:  Conditional  Exception 
Expiration."  Comments  should  be  sent 
by  one  method  only.  Comments  may  be 
inspected  at  FinCEN  between  10  a.m. 
and  4  p.m.,  in  the  FinCEN  Reading 
Room  in  Washington,  DC.  Persons 
wishing  to  inspect  the  comments 
submitted  must  request  an  appointment 
by  telephoning  (202)  354-6400  (not  a 
toll-free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Vogt,  Executive  Associate 
Director,  Office  of  Regulatory  Programs, 
FinCEN,  (202)  354-6400,  or  Judith  R. 
Starr,  Chief  Counsel,  FinCEN.  (703) 
905-3590. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  1998,  FinCEN  granted  a  conditional 
exception  ("the  CIF  Exception")  to  the 
strict  operation  of  31  CFR  103.33(g)  (the 
"Travel  Rule").  See  FinCEN  Issuance 
98-1,  63  FR  3640  (January  26.  1998). 
.  The  Travel  Rule  requires  a  financial 
institution  to  include  certain 
information  in  transmittal  orders 
relating  to  transmittals  of  funds  of 
$3,000  or  more.  The  CIF  Exception 
addressed  computer  programming 
problems  in  the  banking  and  securities 
industries  by  relaxing  the  Travel  Rule's 
requirement  that  a  customer's  true  name 
and  address  be  included  in  a  funds 
transmittal  order,  so  long  as  alternate 
steps,  described  in  FinCEN  Issuance  98- 
1  and  designed  to  prevent  avoidance  of 
the  Travel  Rule,  were  satisfied.  By  its 
terms,  the  CIF  Exception  to  the  Travel 
Rule  was  to  expire  on  May  31,  1999; 
however,  in  light  of' programming 
biu-dens  associated  with  year  2000    . 
compliance  issues,  FinCEN  extended 
the  CIF  Exception  so  that  it  would 
expire  on  May  31,  2001.  See  FinCEN 
Issuance  99-1,  64  FR  41041  (July  29. 
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1999).  On  May  30.  2001.  after  first 
soliciting  input  from  the  law 
enforcement  community  for  its  views  on 
any  law  enforcement  burdens  caused  by 
the  GIF  Exception,  FinCEN  a_gain 
extended  the  GIF  Exception.  The  GIF 
Exception  is  now  scheduled  to  expire 
on  May  31.  2003.  See  FinGEN  Issuance 
2001-1,  66  FR  32746  (June  18.  2001). 
FinCEN  intends  to  permit  the  GIF 
Exception  to  expire,  and  is  soliciting 
comments  before  it  does  so. 

II.  The  GIF  Exception 

FinGEN  promulgated  the  Travel  Rule 
in  1995.  The  Travel  Rule  requires 
financial  institutions  to  include  certain 
information  in  transmittal  orders 
relating  to  transmittals  of  funds  of 
$3,000  or  more,  which  must  "travel" 
with  the  order  throughout  the  funds 
transmittal  sequence.  Among  these 
requirements  is  that  each  transmittor's 
hnancial  institution  and  intermediary 
fmancial  institution  include  in  a 
transmittal  order  the  transnntior's  true 
pame  and  street  address.  See  31  GFR 
103.33(g)(l)(i)-{ii)  and  (g)(2)(i)-(ii). 
Subsequently,  financial  institutions 
represented  to  FinGEN  that  their  ability 
to  comply  with  the  Travel  Rule  at  all 
depended  on  their  ability  to  use  their 
automated  customer  information  files, 
known  as  GIFs.  Although  an  originating 
institution  always  knew  the  originating 
customer's  true  name  and  address,  the 
GIFs  were  often  programmed  with 
coded  or  nominee  names  and  addresses 
(or  post  office  boxes).  The 
reprogramming  tasks  involved  in 
changing  the  GIFs  were  represented  to 
be  a  significant  barrier  to  compliance 
with  the  Travel  Rule.  In  light  of  these 
burdens,  and  in  the  interest  of  obtaining 
prompt  compliance,  FinGEN 
promulgated  the  conditional  exception. 

The  conditional  exception  provides 
that  a  hnaincial  institution  may  satisfy 
the  requirements  of  31  GFR  103.33(g) 
that  a  customer's  true  name  and  address 
be  included  in  a  transmittal  order,  only 
upon  satisfaction  of  the  following 
conditions: 

(1)  The  GIFs  are  not  specihcally 
altered  for  the  particular  transmittal  of 
funds  in  question; 

(2)  The  GIFs  are  generally 
programmed  and  used  by  the  institution 
for  customer  communications,  not 
simply  for  transmittal  of  funds 
transactions,  and  as  so  programmed 
generate  other  than  true  name  and  street 
address  information; 

(3)  The  institution  itself  knows  and 
can  associate  the  GIF  information  used 
in  the  funds  transmittal  order  with  the 
true  name  and  street  address  of  the 
transmittor  of  the  order; 


(4)  The  transmittal  order  includes  a 
question  mark  symbol  immediately 
following  any  designation  of  the 
transmittor  other  than  by  a  true  name  on 
the  order; 

(5)  Any  currency  transaction  report  or 
suspicious  activity  report  by  the 
institution  with  respect  to  the  funds 
transmittal  contains  the  true  name  and 
address  information  for  the  transmittor 
and  plainly  associates  the  report  with 
the  particular  funds  transmittal  in 
question. 

The  conditional  exception  further 
provides  that  it  has  no  application  to 
any  hmds  transmittals  for  whose 
processing  an  institution  does  not 
automatically  rely  on  preprogrammed 
and  prespecified  GIF  name  and  address 
information.  FinGEN's  release 
promulgating  the  GIF  Exception  further 
warned  financial  institutions  that  any 
customer  request  for  a  nominee  name  in 
a  GIF  should  be  carefully  evaluated  as 
a  potentially  suspicious  transaction.  See 
63  FR  3642. 

III.  Expiration  of  the  GIF  Exception 

In  the  aftermath  of  the  terrorist  attacks 
of  September  1 1  and  the  passage  of  the 
Uniting  cmd  Strengthening  America  by 
Providing  Appropriate  Tools  to 
Intercept  and  Obstruct  Terrorism  Act  of 
2001  ("USA  Patriot  Act").  Gongress  has 
emphasized  the  need  to  increase 
transparency  across  the  financial  sector. 
See  Pub.  L.  107-56,  section  302(a)(2) 
(finding  that  defects  in  financial 
transparency  eire  critical  to  the  financing 
of  global  terrorism).  FinGEN  has 
implemented  this  congressional  policy 
in  its  numerous  Patriot  Act  rulemakings 
and  believes  that  it  should  be  reflected 
in  existing  BSA  rules  such  as  the  Travel 
Rule  as  well.  The  financial  community 
has  had  a  number  of  years  to  address  the 
technological  issues  posed  by  the  Travel 
Rule,  and  the  major  programming  issues 
posed  by  year  2000  compliance  are  now 
well  behind  it.  Therefore.  FinCEN 
deems  it  appropriate,  after  two 
extensions,  to  permit  the  GIF  Exception 
to  expire.  This  conclusion  is  buttressed 
by  information  FinCEN  has  received 
regarding  the  potential  for  abuse  of  the 
GIF  Exception;  for  example,  by  private 
banking  departments  that  cater  to  high 
net  worth  individuals'  dsmands  for 
increased  confidentiality  by  using  GIFs. 

rV.  Request  for  Comments 

FinGEN  invites  comments  on  (1)  the 
existence  of  any  remaining 
technological  barriers  to  full  compliance 
with  the  Travel  Rule;  (2)  whether 
financial  institutions  will  be  able  to 
comply  fully  with  the  Travel  Rule  upon 
the  expiration  of  the  GIF  Exception  or 
jvhether  additional  time  will  be 


required  to  attain  compliance;  (3)  the 
existence  of  any  adverse  effect  on  law 
enforcement  investigations  arising  from 
the  GIF  Exception;  and  (4)  the  potential 
for  or  actual  abuse  of  the  GIF  Exception. 

Dated:  March  3.  2003. 
James  F.  Sloan, 

Director.  Financial  Crimes  Enforcement 

Network. 

IFR  Doc.  03-5432  Filed  .3-6-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  245-0375a;  FRL-7446-1] 

Revisions  to  the  California  State 
Implementation  Plan,  Antelope  Valley 
Air  Pollution  Control  District,  Imperial 
County  Air  Pollution  Control  District, 
and  Monterey  Bay  Unified  Air  Pollution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Antelope  Valley  Air  Pollution  Control 
District  (AVAPGD).  Imperial  County  Air 
Pollution  Control  District  (ICAPGD),  and 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPGD)  portions  of 
the  California  State  Implementation 
Plan  (SIP).  These  revisions  concern 
definitions,  circumvention,  emergency 
episode  and  volatile  organic  compound 
(VOC)  emissions  from  organic  solvents. 
We  are  approving  local  rules  that 
regulate  these  emission  sources  under 
the  Glean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  This  rule  is  effective  on  May  6, 
2003.  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
April  7.  2003.  If  we  receive  such 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawrthorne 
Street.  San  Francisco.  CA  94105-3901. 

•You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  horns.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Air  and  Radiation  Docket  and 
Information  Center,  U.S. 
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,  Environmental  Protection  Agency. 

Room  B-102,  1301  Constitution 

Avenue,  NW.,  (Mail  Code  6102T). 

Washington,  DC  20460. 
California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Antelope  Valley  Air  Pollution  Control 

District  43301  Division  Street.  Ste. 

206.  Lancaster.  CA  93535-4649. 
Imperial  County  Air  Pollution  Control 

District,  150  South  9th  Street,  El 

Gentro,  CA  92243-2801. 
Monterey  Bay  Unified  Air  Pollution 

Control  District.  24580  Silver  Cloud 

Ct..  Monterey.  CA  93940-6536. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 


www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen.  EPA  Region  IX.  (415) 
947-4120. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  Action 

Table  1  .—Submitted  Rules 


A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  EPA  recommendations  to  further 
improve  the  rules. 

D.  Public  comment  and  final  action. 
III.  Background  Information 

Why  were  these  rules  submitted? 
rV.  Administrative  Requirements   . 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (GARB). 


Local  agency 

AVAPGD  

ICAPGD 

MBUAPGD  

MBUAPGD   


Rule# 


Rule  title 

Air  Pollution  Emergency  Contingency  Actions 

Definitions 

Circumvention 

Organic  Solvent  Gleaning  


Adopted         Submitted 


701 
101 
415 
433 


07/18/00 
08/13/02 
08/21/02 
02/17/01 


12/11/00 
10/16/02 
10/16/(» 
05/08/01 


On  February  8,  2001  (AVAPGD),  June 
20,  2001  (MBUAPGD  Rule  433), 
December  3,  2002  (ICAPGD  and 
MBUAPGD  Rule  415),  these  rule 
submittals  were  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51. 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

AVAPGD  adopted  a  version  of  Rule 
701  on  January  2,  1998,  which  EPA 
approved  into  the  SIP  on  March  18, 
1998.  ICAPGD  adopted  a  version  of  Rule 
101  on  December  11.  2001,  which  EPA 
approved  into  the  SIP  on  July  8.  2002. 
MBUAPGD  adopted  a  version  of  Rule 
415  on  September  1,  1974  (amended  on 
Decemt)er  13, 1984)  and  Rule  433  on 
March  26, 1986,  which  EPA  approved 
into  the  SIP  on  July  13,  1987  and  April 
2,  1999,  respectively. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

AVAPGD  Rule  701  has  been  revised  to 
add  several  new  definitions;  replace  the 
obsolete  reference  to  rescinded  Rule 
2202;  and  update  and  rename  the 
pollutant  Standard  Index  to  Air  Quality 
Index. 

ICAPGD  Rule  101  has  been  revised  to 
add  a  new  definition  of  a  "rainy  period" 
as  a  clarification  to  Rule  420,  Livestock 
Feed  Yards. 

MBUAPGD  Rule  415  is  revised  to 
update  the  rule  to  District  format.  An 
exemption  has  been  added  for 


equipment  installed  to  minimize  offsite 
concentrations  of  Toxic  Air 
Contaminants. 

MBUAPGD  Rule  433  k  revised  to 
distinguish  applicable  fest  methods 
used  for  water-based  solvents  and  non- 
water-based  solvents.  Bay  Area  Air 
Quality  Management  District  Method  31 
is  used  to  determine  the  quantity  of 
exempt  compounds,  water  and  VOGs  in 
water-based  solvents  subject  to  the  rule. 
The  rule  contains  applicable 
monitoring,  recordkeeping,  reporting 
and  requirements,  and  specifies  test 
methods  to  determine  compliance.  The 
TSD  has  more  information  about  these 
rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally.  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193). 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  specific 
enforceability  and  RACT  requirements 
consistently  include  the  following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24, 1987. 

2.  "Issues  Relating  to  VOG  Regulation 
Gutpoints,  Deficiencies,  and 


Deviations."  EPA,  May  25, 1988  (the 
Bluebook). 

3.  "Guidance  Dociunent  for  Correcting 
Gohimon  VOG  &  Other  Rule 
Deficiencies,"  EPA  Region  9,  August  21, 
2001  (the  Little  Bluebook). 

4.  Control  of  Volatile  Organic 
Emissions  from  Solvent  Metal  Gleaning. 
EPA-450/2-77-022,  November  1977. 

5.  Determination  of  Volatile  Organic 
Compounds  in  Paint  Strippers,  Solvent 
Gleaners  and  Low  Solids  Coatings. 
BAAQMD  Method  31. 

6.  Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technology 
For  Organic  Solvent  Cleaning  and 
Degreasing  Operations.  California  Air 
Resources  Board  Guidance  Document, 
July  18,  1991. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  SIP 
relaxations.  The  TSDs  have  more 
information  on  our  evaluation. 

C.  EPA  Recommendations  to  Further 
Improve  the  Rules 

The  TSD  for  MBUAPGD  Rule  433 
describes  additional  rule  revisions  that 
do  not  affect  EPA's  current  action  but 
are  recommended  for  the  next  time  that 
the  local  agency  modifies  the  rule. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110{k)(3)  of 
the  Act.  EPA  is  fully  approving  the 
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submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  April  7.  2003,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 


comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  May  6,  2003. 
This  will  incorporate  these  rules  into 
the  federally  enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 


are  not  the  subject  of  an  adverse 
conmient. 

ni.  Background  Information 

Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 


March  3.  1978  

May  26,  1988  

November  15,  1990 
May  15,  1991   


Event' 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in 
1977.  43  FR  8964;  40  CFR  81.305. 

EPA  notified  Govemors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that  they  correct  tfie  deficiencies  (EPA's  SIP-Call).  See  sec- 
tion 110(a)(2)(H)  of  tfie  pre-amended  Act. 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified 
at  42  use.  7401-7671q. 

Section  182(a)(2)(A)  requires  tfiat  ozone  nonattainment  areas  correct  deficient  PACT  oiles  by 
ttiis  date. 


rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 


(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu-e  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that. otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 


272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Cieneral 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  Cieneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  6,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
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enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  December  12,  2002. 
Keith  Takata, 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regxilations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(284)(i)(A)(4), 
(285)(i)(D).  (302)(i){A)(2).  and 
(302)(i)(B)(2)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *  *  * 
(284)*    *    * 

(i)  *    *    * 

(A)*   *   *  ■  ' 

(4)  Rule  433.  adopted  on  January  17, 
2001. 


(285)*   *   * 

(i)*   *   * 

(D)  Antelope  Valley  Air  Pollution 
Control  District. 

[1]  Rule  701.  adopted  on  July  18, 
2000. 
***** 

(302)*   *   * 
(i)*   *  * 
(A)*  *  * 

(2)  Rtile  101,  adopted  on  August  13, 
2002. 

(B)*   *  *  • 

(2)  Rule  415.  adopted  on  August  21, 
2002. 

***** 

(FR  Doc.  03-5326  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  G960-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

AQ  CFR  Parts  52  and  70 

PA  167-1 167a;  FRL-7458-6] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Program;  State  of  Iowa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  direct  final  rule. 

summary:  EPA  is  announcing  it  is 
approving  an  amendment  to  the  Iowa 
State  Implementation  Plan  (SIP)  and 
Operating  Permits  Programs.  The  State 
of  Iowa  has  requested  that  EPA  approve 
revisions  to  its  definitions  rule, 
construction  and  operating  permit  rules, 
and  monitoring  and  measurement  rule. 
Approval  of  these  revisions  will  ensure 
consistency  between  the  State  and 
Federally-approved  rules,  and  ensure 
Federal  enforceability  of  the  State's  rule 
revisions. 

DATES:  This  direct  final  rule  will  be 
effective  May  6.  2003.  unless  EPA 
receives  adverse  comments  by  April  7. 
2003.  If  adverse  comments  are  received, 
EPA  vdll  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch.  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoiu's  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us."  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 
SIP? 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  the  part  70  Operating  Permits 
Program? 

What  is  being  addressed  in  this  document? 

Have  the  requirements  for  approval  of  a 
SIP  revision  and  part  70  program  revision 
been  met? 

What  action  is  EPA  taking? 


What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  State  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  us.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA.  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  State  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  State 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventpries, 
monitoring  networks,  and  modeling 
demoniistrations. 

What  is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  State  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP.  States  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  State  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  State  rule,  regulation,  or 
control  strategy  is  adopted,  the  State 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  addition^  public  comment 
regarding  the  proposed  Federal  action 
on  the  State  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action. by  us. 

All  State  regulations  and  supporting 
information  approved  by  us  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  title  40,  part  52, 
entitled  "Approval  and  Promulgations 
of  Implementation  Plans."  The  actual 
State  regulations  which  are  approved 
are  not  reproduced  in  their  entirety  in 
the  CFR  outright  but  are  "incorporated 
by  reference."  which  means  that  we 
have  approved  a  given  State  regulation 
with  a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  To  me? 

Enforcement  of  the  State  regulation 
before  and  after  it  is  incorporated  into 
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the  Federally-approved  SIP  is  primarily 
a  State  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  the  CAA. 

What  Is  the  Part  70  Operating  Permits 
Program? 

The  CAA  Amendments  of  1990 
require  all  States  to  develop  operating 
permits  programs  that  meet  certain 
Federal  criteria.  In  implementing  this 
program,  the  States  are  to  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  One 
purpose  of  the  part  70  operating  permits 
program  is  to  improve  enforcement  by 
issuing  each  source  a  single  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  Federally- 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility  into  one  document,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  our  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  dioxide,  or  PMio;  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (HAP) 
(specifically  listed  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs. 

Revisions  to  the  State  and  local 
agencies'  operating  permits  program  are 
also  subject  to  public  notice,  comment. 
and,our  approval. 

What  Is  Being  Addressed  in  This 
Document? 

The  State  of  Iowa  has  requested  that 
EPA  approve  as  an  amendment  to  the 
Iowa  SIP  and  part  70  Operating  Permits 
Program  recently  adopted  revisions  to 
its  definitions  rule,  construction  and 
operating  permit  rules,  and  monitoring 
and  measurement  rule.  The  specific  rule 
revisions  are  discussed  below. 

Subrule  20.3(2)  has  been  rescinded. 
This  rule  made  reference  to  an 
application  form  to  be  used  when 
applying  for  a  variance  hom  the  open 
burning  rules.  This  form  is  no  longer 


used  by  the  department.  The  procediues 
for  requesting  a  variance  are  specified  in 
rule  21.2. 

Rule  22.1,  which  pertains  to  permits 
required  for  new  and  existing  sources, 
has  been  revised  to  add  subparagraph 
22.1(1)  "c"  (4).  This  provision  clarifies 
the  notification  requirements  for  sources 
which  begin  construction  prior  to 
obtaining  a  construction  permit  as 
provided  for  in  the  rule.  Subparagraph 
(4)  requires  a  start  construction 
notification  within  30  days  after  starting 
construction,  regardless  of  the  permit 
issuance  status. 

Subrule  22.1(2),  introductory 
paragraph,  pertaining  to  exemptions, 
was  revised  to  clarify  that  units  subject 
to  new  source  performance  standards 
(NSPS).  National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP). 
and  prevention  of  significant 
deterioration  (PSD),  for  example,  are  not 
eligible  for  an  exemption  from  the 
permitting  construction  rules. 
Subparagraph  22.1(2)  "i"  was  revised  to 
clarify  the  exemption  as  it  relates  to 
hazardous  air  pollutants.  Finally, 
subparagraph  22.1(2)  "t"  was  added  as 
a  new  exemption  category.  This 
subparagraph  exempts  containers, 
storage  tanks,  or  vessels,  containing 
fluid  having  a  maximum  true  vapor 
pressure  of  less  than  0.75  pounds  per 
square  inch  absolute  (psia). 

Paragraph  22.3(3)  "b"  was  revised  to 
clarify  the  permit  requirement  of  a 
source  to  notify  the  department  of 
intended  startup.  This  revision 
establishes  a  more  specific  time  at 
which  notification  needs  to  be  sent,  as 
well  as  what  information  needs  to  be 
provided.  The  change  also  i^akes  the 
department's  deadline  consistent  with 
the  deadlines  in  new  source 
performance  standards. 

Rule  22.100— Definitions  for  title  V 
operating  permits,  has  been  revised  with 
respect  to  regulated  air  pollutant  to 
clarify  that  only  the  PMio  ftaction  of 
particulate  matter  is  considered  when 
determining  if  a  source  is  a  major 
source.  It  also  clarifies  that  title  V  fees 
are  not  required  for  particulate  matter 
(excluding  PMio.) 

Subrule  22.101(1),  pertaining  to 
sources  subject  to  title  V  permits,  was 
revised  to  correct  an  inconsistency 
between  this  rule  and  a  reference  to  rule 
22.102.  This  revision  clarifies  that  all 
source  categories  listed  in  22.102  are 
exempt  from  obtaining  a  title  V  permit. 

Subrule  22.201(2),  pertaining  to 
voluntary  operating  permits,  has  been 
revised  to  clarify  exemptions  related  to 
parts  60  and  63  sources. 

Subrule  22.300(3),  paragraphs  "b" 
and  "c."  have  been  revised  to  clarify 
when  sources  would  no  longer  be 


eligible  for  coverage  by  the  operating 
permit  by  rule  for  small  sources  if  those 
sources  are  subject  to  NSPS  or  NESHAP. 

Subrule  300(7),  paragraph  "c."  has 
been  revised  to  correct  a  reference  to  the 
record  keeping  required  for  emission 
units  and  emission  control  equipment. 
For  clarification  and  consistency 
purposes,  a  revision  was  made  which 
changes  all  of  the  references  to 
"emission  control  imits"  to  the  term 
"emission  control  equipment." 

Rule  25»1 — Testing  and  sampling  of 
new  and  existing  equipment,  was 
updated  to  adopt  more  recent  Federal 
procediu-es  in  40  CFR  parts  60  and  75. 

Further  discussion  and  background 
information  is  contained  in  the 
technical  support  document  prepared 
for  this  action,  which  is  available  from 
the  EPA  contact  listed  above. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  and  Part  70  Program 
Revision  Been  Met? 

The  State  submittals  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittals  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
Appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  dociunent,  the  revisions 
meet  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110. 
Finally,  the  submittals  met  the 
substantive  requirements  of  title  V  of 
the  1990  CAA  Amendments  and  40  CFR 
part  70. 

What  Action  Is  EPA  Taking? 

EPA  is  processing  this  action  as  a 
direct  final  action  because  the  revisions 
make  routine  changes  to  the  existing 
rules  which  are  noncontroversial. 
Therefore,  we  do  not  anticipate  any 
adverse  comments. 

Final  Action:  EPA  is  approving  as  an 
amendment  to  the  Iowa  SIP  revisions  to 
rules  20.3,  22.1.  22.3.  22.201.  22.300, 
and  25.1  pursuant  to  section  110.  EPA 
is  also  approving  rules  22.100.  22.101. 
22.201.  and  22.300  as  a  program 
revision  to  the  State's  part  70  Operating 
Permits  Program  pursuant  to  part  70. 

Administrtive  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
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State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pubhc  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes.'  on  the  relationship 
between  the  Federal  govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045.  "Protection  of 
Children  from  Enviroimiental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23. 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 


the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requiremeitt  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).^ 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  6,  2003.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
.finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
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challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  . 

List  of  Subiects 

40  CFR  Part  52 

Enviroimiental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations,  Lead. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Intergovernmental  relations.  Reporting- 
and  recordkeeping  requirements. 

Dated:  I^ebruary  20,  2003. 
lames  B.  Gulliford. 
Regional  Administrator,  Region  7. 

Chapter  I.  title  40  of  the  Code  of      "^ 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  Q — Iowa 

2.  In  §  52.820  the  table  in  paragraph 
(c)  is  amended: 

a.  Under  Chapter  20  by  revising  the 
entry  for  "567-20.3". 

b.  Under  Chapter  22  by  revising  the 
entries  for  "567-22.1".  "567-22.3", 
"567-22.201",  and  "567-22.300." 

c.  Under  Chapter  25  by  revising  the 
entry  for  "567-25.1.  " 

The  revisions  read  as  follows: 

§  52.820    Identification  of  plan. 

*         *         *         *         • 

(c)  *   *  * 


Iowa 
citation 


Title 


State  EPA 

effective        approval 

date  date 


Comments 


Iowa  Department  of  Natural  Resources,  Environmental  Protection  Commission  (567) 


Chapter  20 — Scope  of  Title — Definitions — Fonns — Rule  of  Practice 


567-20.3  Air  Quality  Forms  Generally 


4/24/02     3/7/03  and 

FR  page 

citation 
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Iowa 
citation 


Title 


State  EPA 

effective        approval 

date  date 


Comments 


.     Chapter  22— Controlling  Pollution 

567-221 - Pemiits  Required  for  New  or  Existing  Sta-  7/17/02     3/7/03  and    Subrules  22.1(2),  22.1(2)  "g."  22.1(2)  "I" 

tionary  Sources.  FR  page        have  a  state  effective  date  of  5/23/01 . 

citation 

.  .  •  •  •  *  *  . 

567-22.3  Issuing  Permits 4/24/02     3/7/03  and    Subrule  22.3(6)  is  not  SIP  approved. 

FR  page 
citation 

•  .     •  •  •  •, 

567-22.201  Eligibility  for  Voluntary  Operating  Permits  ....  4/24/02     3/7/03  and 

FR  page 
.  citation 

■  .        ' 

567-22  300  Operating  Permit  by  Rule  for  Small  Sources  4/24/02     3/7/03  and    Subrule  22.300(7)  "c"  has  a  state  effective 

FR  page        date  of  10/14/98. 
citation 


Chapter  25 — Measurement  of  Emissions 


567-25.1  Testing  and  Sampling  of  New  and  Existing         4/24/02     3/7/03  and 

Equipment.  FR  page 

citation 


PART  70— {AMENDED]  ' 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  under  "Iowa"  paragraph  (e)  to 
read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Iowa  ' 

***** 

(e)  The  Iowa  Department  of  Natural 
Resources  submitted  for  program  approval 
rules  "567-22.100,"  "567-22.101,"  "567- 
22.201,"  and  "567-22.300"  on  April  25, 
2002.  The  state  effective  date  of  these  rules 
is  April  24,  2002.  These  revisions  to  the  Iowa 
program  are  approved  effective  May  6,  2003. 
***** 

[FR  Doc.  03-5310  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IOPP-2002-0345;  FRL-7289-6] 
Pyriproxyfen;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  residues  of  pyriproxyfen  in 
or  on  Brassica,  head  and  stem,  subgroup 
5A,  Brassica,  leafy  greens,  subgroup  5B, 
vegetable,  cucurbit  group  9,  olives  and 
olive  oil.  Valent  U.S.A.  Corporation 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
March  7,  2003.  Objections  and  requests 
for  hearings,  identified  by  docket  ID 
number  OPP-2002-0345,  must  be 
received  on  or  before  May  6,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 


instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Tavano,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6411;  e-mail  address: 
tavano.joseph@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiual 
producer,  food  manufactiuer  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Industry  (NAICS  111).  Crop 
production. 

•  Industry  (NAICS  112),  Animal 
production. 

•  tadustry  (NAICS  311),  Food 
manufacturing 

•  Industry  (NAICS  32532),  Pesticide 
manufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
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affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0345  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title  40/40cfrl80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsft's/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 


of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  May  29, 
2002  (67  FR  37426-37432)  (FRL-7178- 
3),  EPA  issued  a  notice  pursuant  to 
section  408  of  FFDCA,  21  U.S.C.  346a, 
as  amended  by  FQPA  (Public  Law  T04- 
1 70),  announcing  the  filing  of  a 
pesticide  petition  PP  2F6385  by  Valent 
U.S.A.  Corporation,  1333  North 
California  Blvd.,  Suite  600,  P.O.  Box 
8025,  Walnut  Creek,  CA  94596-8025. 
That  notice  included  a  siunmary  of  the 
petition  prepared  by  Valent  U.S.A. 
Corporation,  the  registrant;  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.510  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide, 
pyriproxyfen,  2-[l-methyl-2-(4- 
phenoxyphenoxy)ethoxypyridine,  in  or 
on  Brassica  leafy  vegetables  (Crop 
Group  5);  vegetable,  cucurbit  (Crop 
Group  9);  olive  and  olive,  oil  at  2.5,  0.1, 
1.0,  and  3.0  garts  per  million  (ppm) 
respectively. 

Based  on  the  residue  data  submitted, 
EPA  has  determined  that  the  following  - 
changes  to  the  requested  tolerances 
listed  in  this  document  are  necessary.  A 
lower  tolerance  of  2.0  ppm  is  required 
for  olive,  oil.  Brassica  vegetables  are 
devided  into  two  subgroups.  A  tolerance 
of  0.70  is  required  for  Brassica,  head 
and  stem,  subgroup  5A.  A  tolerance  of 
2.0  ppm  is  required  for  Brassica,  leafy 
greens,  subgroup  5B. 

Section  408(b)(2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 


exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensiu« 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  ft-om  aggregate;  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residties.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Toleremces 
(62  FR  62961,  November  26,  1997) 
(FRL-5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
pyriproxyfen  on  Brassica,  head  and 
stem,  subgroup  5A;  Brassica,  leafy 
greens,  subgroup  5B;  Vegetable,  cuciuiiit 
(Group  9);  olive  and  olive,  oil  at  0.70, 
2.0,  0.10,  1.0,  and  2.0  ppm,  respectively. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  pyriproxyfen  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 
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Table  1  .—Toxicity  Profile  of  Pyriproxyfen  Technical 


Guideline  No/Study  Type 

t^RID  No.  (year)/  Classification 
/Doses 

Results 

870.3100 

90-Day  oral  toxicity  ro- 
dents—  mouse 

43210504        (1990)        Acceptable/ 

guideline 
0:  200;  1,000;  5,000;  or  10,000  ppm 
M:  0,  28.2,  149.4,  838.1,  or  2,034.5 

mllligram/kilogram/day  (mg/kg/day) 
F:  0,  37.9,  196.5,  963.9,  or  2,345.3 

mg/kg/day 

NOAEL  =  149.4  mg/kg/day  in  males  (M),  196.5  mg/kg/day  in  females  (F) 
LOAEL  =  838  1  mg/kg/day  (M),  963.9  mg/kg/day  (F)  based  on  patholog- 
ical changes  in  the  kidney,  increased  absolute  and  relative  (to  txxjy) 
liver  weight,  decreased  red  blood  cell  parameters  (both  sexes),  and  de- 
creased body  weight  gain  (M) 

870.3100' 
90-Day  oral  toxicity 
rodents — rat 

41321716        (1989)        Acceptable/ 

guideline 
0;  400;  2,000;  5,000;  or  10,000  ppm    ■ 
M:    0,    23.49,    117.79,    309.05,    or 

641.81  mg/kg/day 
F:    0,    27.68,     141.28,    356.30,    or 

783.96  mg/kg/day 

NOAEL  =  23.49  mg/kg/day  (M),  27.68  mg/kg/day  (F) 

LOAEL  =  117.79  mg/kg/day  (M),  141.28  based  on  increased  total  choles- 
terol and  phospholipids  (M),decreased  red  blood  cell,  hematocrit,  and 
hemoglobin  counts,  increased  relative  (to  body)  liver  weight  (M),  and 
negative  trend  in  red  blood  cell  volume  (F) 

870.3150 

90-Day  oral  toxicity  non- 
rodents — dog 

42178307        (1988)        Acceptable/ 

guideline 
0,  100,  300,  or  1,000  mg/kg/day 

NOAEL  =  100  mg/kg/day  (M)  and  (F) 

LOAEL  =  300  mg/kg/day  (M)  and  (F)  based  on  increased  absolute  and 

relative  (to  body)  liver  weight  (both  sexes),  and  hepatocyte  enlargement 

(F) 

870.3200 

21 -Day  dermal  toxicity— 
rat 

43994102        (1993).       Acceptable/ 

guideline 
0,  100,  300,  or  1,000  mg/kg/day 

NOAEL  =  1 ,000  mg/kg/day  (M)  and  (F) 
LOAEL  =  not  established 

870.3265 
28-Day  Inhalation 
toxicity — rat 

42178308  (1988)  Supplementary 
0,    269,    482,    or    1,000    mg/meter 

cubed  (m3) 
0,  0.269,  0.482,  or  1.000  mg/liter  (L) 

NOAEL  =  0.482  mg/L  {M)  and  (F) 

LOAEL  =  1.000  mg/L  based  on  salivation  (both  sexes),  sporadic  de- 
creased body  weight  (M),  and  increased  lactate  dehydrogenase  (M) 

. 

870.3700a 

Prenatal  developmental — 
rats  (non-guideline) 

44985002        (1988)        Acceptable/ 

nonguideline 
0,  100,  300,  500,  or  1,000  mg/kg/day 

Parental  NOAEL  =  100  mg/kg/day 

Parental  LOAEL  =  300  mg/kg/day  based  on  clinical  signs,  decreased  body 
weight  gains,  increased  water  consumption  (both  sexes)  and  increased 
food  consumption,  changes  in  organ  weights,  and  gross  pathological 
changes (M)      . 

Developmental  NOAEL  =  1,000  mg/kg/day  highest  dose  tested  (HDT) 

870.3700a 

Prenatal  developmental — 
rats  (non-guideline) 

44985001        (1988)       Acceptable/ 

nonguideline 
0,  30.  100,  300,  or  500  mg/kg/day 

Matemal  NOAEL  =  100  mg/kg/day 

Maternal  LOAEL  =  300  mg/kg/day  based  on  clinical  signs,  decreased 

body  weight  gains,  and  decreased  food  consumption 
Developmental  NOAEL  =  100  mg/kg/day 
Developmental  LOAEL  =  300  mg/kg/day  based  on  decreased  body  weight 

and  increased  incidence  of  dilation  of  the  renal  pelvis. 

870.3700b  Prenatal 
developmental — rabbit 

41321720,      42178311,      43215401, 
43215402,   43215403   (1989)   Ac- 
ceptable/guideline 

0,  100,  300,  or  1,000  mg/kg/day 

Matemal  NOAEL  =  100  mg/kg/day 

Matemal  LOAEL  =  300  mg/kg/day  based  on  premature  delivery/abortions, 
soft  stools,  emaciation,  lustertess  fur,  decreased  activity,  and 
bradypnea. 

Developmental  NOAEL  =  300  mg/kg/day 

Developmental  LOAEL  =  1,000  mg/kg/day  based  on  decreased  viable  lit- 
ters available  for  evaluation 

870.3700a 

Prenatal  developmental — 
rat 

42178312        (1988)        Acceptable/ 

guideline 
0,  100,  300,  or  1,000  mg/kg/day 

Matemal  NOAEL  =  100  mg/kg/day 

Matemal  LOAEL  =  300  mg/kg/day  based  on  decreased  body  weight,  body 
weight  gain,  and  food  consumptk>n  and  increased  water  consumption  . 

Developmental  NOAEL  =  300  mg/kg/day 

Developmental  LOAEL  =  1,000  mg/kg/day  based  on  increased  incidence 
of  skeletal  variations  at  gestation  day  21  artd  unspecified  visceral  vari- 
ations at  postnatal  day  (PND)  56. 

870.3800 

Reproduction  and  fertility 
effects—  rat 

42178313        (1991)        Acceptable/ 

guideline 
0:200;  1,000;  or  5,000  ppm 
M:  0,  18,  87,  or  453  mg/kg/day 
F:  0,  20,  96,  or  498  mg/kg/day 

Parental/Systemk:  NOAEL  =  87  mg/kg/day  (M),  96  mg/kg/day  (F) 
Parental/Systemic  LOAEL  =  453  mg/kg/day  (M),  498  mg/kg/day  (F)  based 
on  decreased  body  weight,  body  weight  gain,  and  food  consumption 
(both     sexes)     and     increased     liver     weight     (both     sexes)     and 
histopathological  lesions  of  liver  and  kkjneys  (M) 
Reproductive  NOAEL  =  453  mg/kg/day  (M),  498  mg/kg/day  (F) 
Reproductive  LOAEL  =  not  established. 
Offspring  NOAEL  =  87  mg/kg/day  (M),  96  mg/kg/day  (F) 
Offspring  LOAEL  =  453  mg/kg/day  (M),  498  mg/kg'day  (F)  based  on  de- 
creased body  weight  on  lactation  days  14  and  21 
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Table  1  .—Toxicity  Profile  of  Pyriproxyfen  Technical— Continued 


Guideline  No./Study  Type 

MRID  No.  (year)/  Classification 
/Doses 

Results 

870.4100b 

Chronic  toxicity — dogs 

42178309        (1991)       Acceptable/ 

guideline 
0.  30,  100,  300,  or  1,000  mg/kg/day 

NOAEL  =  100  mg/kg/day  (M)  and  (F) 

LOAEL  -  300  mg/kg/day  (M),  300  mg/kg/day  (F)  based  on  decreased 
body  weight  gain  and  increased  relative  liver  weight  (both  sexes)  and 
Increased  cholesterol  and  triglycerides  and  decreased  red  cell  counts 
and  hemoglobin  in  males 

870.4300 

Chronic/Carcinogenicity— 
rats 

42178314,  43210501,  43210502, 
43210503  (1991)  Acceptable/ 
guideline 

0,  120.  600,  or  3,000  ppm 

M:  0,  5.42,  27.31,  or  138.0  mg/kg/ 
day 

F:  0,  7.04,  35.1,  or  182.7  mg/kg/day 

NOAEL  =  138  mg/kg/day  (M),  35.1  mg/kg/day  (F) 
LOAEL  =  not  established  in  males,  182.7  mg/kg/day  (F)  based  on  de- 
creases in  body  weight  gain 
No  evidence  of  carcinogenicity 

870.4200 
Carcinogenicity — mice 

42178310        (1991)       Acceptable/ 

guideline 
0,  120,  600,  or  3,000  ppm 
M;  0,  16.8,  84.0,  Or  420  mg/kg/day 
F:  0,  21.9,  109.5,  or  547  mg/kg/day 

NOAEL  =  84  mg/kg/day  (M),  109.5  mg/kg/day  (F) 

LOAEL  =  420  mg/kg/day  (M),  547  mg/kg/day  (F)  based  on  renal  lesions 

(M)  and  (F) 
No  evidence  of  carcinogenicity 

870.5265 
Gene  mutation 

44503506        (1995)        Acceptable/ 
guidelir^e 

Non-mutagenic  when  tested  up  to  5,000  micrograms  (mg)/plate  or 
cytotoxic  levels,  in  presence  and  absence  of  activation;  in  S. 
typhlmurium  strains  TA98,  TA100,  TA1535,  and  TA1537;  and  irj  Ecoli 
strain  WP2uvra  with  2-OH-PY  (metabolite  of  pyriproxyfen). 

870.5265 
Gene  mutation 

44503507        (1993)        Acceptable/ 
guideline 

Non-mutagenic  when  tested  up  to  5,000  mg/plate  or  cytotoxk:  levels,  in 
presence  and  absence  of  activation;  in  S.  typhimurium  strains  TA98, 
TA100,  TA1535,  and  TA1537;  and  in  Ecoli  strain  WP2uvra  with  4'— 
OH-PY,  5"— OH-PYR,  DPH-PYR,  POPA,  and  PYPAC  (metabolites  of 
pyriproxyfen). 

870.5265 
Gene  mutation 

44503508        (1995)        Acceptable/ 
guideline 

Non-mutagenic  when  tested  up  to  5,000  mg/plate  or  cytotoxk;  levels,  in 
presence  and  absence  of  activation;  in  S.  typhimurium  strains  TA98^ 
TA100,  TA1535,  and  TA1537;  and  in  E.coli  strain  WP2uvra  with  2,5- 
OH-PY  (metabolite  of  pyripi^xyfen). 

870.5265 
Gene  mutation 

42178315        (1988)        Acceptable/ 
guideline 

Non-mutagenic  when  tested  up  to  5,000  mg/plate  or  cytotoxic  levels,  in 
presence  and  absence  of  activation;  in  S.  typhimurium  strains  TA98, 
TA100,  TA1535,  TA1537,  and  TA1538;  and  in  E.coli  strain  WP2uvra 
with  2-OH-PY  (pyriproxyfen  technical). 

870.5300 
Gene  mutation  , 

42178316        (1990)        Acceptable/ 
guideline 

Non-mutagenic  at  the  HGPRT  locus  in  Chinese  hamster  lung  V79  cells 
tested  up  to  cytotoxic  concentrations  or  limit  of  solubility,  in  presence 
and  absence  of  activation. 

870.5375 
Chromosome  aben^ation 

41321722        (1«89)        Acceptable/ 
guideline 

Did  not  induce  structural  chromosome  aberration  in  Chinese  hamster 
ovary  (CHO)  cell  cultures  in  the  absence  or  presence  of  activation. 

870.5550 
Unscheduled  DNA 
synthesis 

42178317        (1988)       Acceptable/ 
guideline 

There  was  no  evidence  that  unscheduled  DNA  synthesis,  as  determined 
by  radioactive  tracer  procedures  (nuclear  silver  grain  counts)  was  in- 
duced in  HeLa  cells  exposed  up  to  cytotoxic  levels,  both  in  the  pres- 
ence or  absence  of  S-9. 

870.7485Metabolism  and 
pharmacokinetics—  rat 

42178318        (1988)        Acceptable/ 
guideline 

Rats  were  orally  dosed  with  '*C-labeled  pyriproxyfen  at  2  or  1.000  mg/kg 
and  at  repeated  oral  doses  (14  daily  doses)  of  unlabeled  pyriproxyfen  at 
2  mg/kg  followed  by  administration  of  a  single  oral  dose  of  latieled 
pyriproxyfen  at  2  mg/kg.  Most  radioactivity  was  excreted  in  the  feces 
(81-92%)  and  urine  (5-12%)  over  a  7  day  collection  period.  Expired  air 
containing  CO2  was  not  detected.  Tissue  radioactivity  levels  were  very 
low  (less  than  0.3%)  except  for  fat.  Examination  of  urine,  feces,  liver, 
kidney,  bile,  and  blood  n[>etabolites  yielded  nunr>erous  (>  20)  identified 
metabolites  when  compared  to  synthetic  standards.  The  major  biotrans- 
formation reactions  of  pyriproxyfen  include: 

1 .  Oxidation  of  the  4—  position  of  the  terminal  phenyl  group. 

2.  Oxidation  at  the  5' — position  of  pyridine. 

3.  Cleavage  of  the  ether  linkage  and  conjugation  of  the  resultant  phenols 
with  sulfuric  acid. 
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B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  emd  in  the 
variations  in  sensitivity  among  members 


of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 


(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

A  summary  of  the  toxicological 
endpoints  for  pyriproxyfen  used  for 
human  risk  assessment  is  shown  in 
Table  2  of  this  unit: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  pyriproxyfen  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment. UF 

FQPA  SF  and  LOC  for  Risk 
Assessment 

Study  and  Toxicok>gical  Effects 

Acute  Dietary 

females  13-50  years  old  and 
general  population 

None 

None 

An  appropriate  endpoint  attributable  to  a  single 
oral  dose  was  not  available  in  the  data 
base,  including  matemal  toxicity  in  the  de- 
vetopmental  toxk:ity  studies. 

Chronic  Dietary 
all  populations 

NOAEL=  35.1  mg/kg/day 
UF  =  100 

Chronic  FWD  =  0.35  mg/kg/ 
day 

FQPASF  =  1X 
cPAD  =  cRfD  +  FQPA  SF  = 
0.35  mg/kg/day 

Subchronic  toxicity  and  chronk:  toxicity 
(feeding)— rat 

(co-critkal) 

LOAEL  =  141  28  mg/kg/day  based  on  de- 
creased t>ody  weight  and  clink:al  pathotogy 
results. 

Short-Term  Incidental,  Oral  (1- 

30  days) 
Residential 

Oral  Matemal  NOAEL  = 
100  mg/kg/day 

LOC  for  MOE  =  100 

Rat  developmental  toxrcity  study 

Matemal  LOAEL  =  300  mg/kg/day  based  on 
decreased  body  weight,  body  weight  gain, 
and  food  consumptkMi,  and  increased  water 
consumption 

Intermediate-Term  Incidental, 

Oral  (1-6  months) 
Residential 

Oral  NOAEL  =  35.1  mg/kg/ 
day 

LOC  for  MOE  =  100 

Subchronk:  toxkHty  and  chronk:  toxicity 
(feeding) — rat 

(co-critical) 

LOAEL  =  141.28  mg/kg/day  based  on  de- 
creased txxfy  weight  and  clink^al  pathology 
results. 

Short-,  and  Intermediate-Term 
Dermal  (1-30  days  and  1-6 
months) 

(Occupational/Residential) 

None 

None 

Based   on   the   systemic  toxrcity   NOAEL  of 
1,000  mg/kg/day  (limit  dose)  in  the  21  day 
.  dennal  toxicity  study  in  rats,  quantifkiatkxi  of 
dermal  risks  is  not  required.  In  additwn,  no 
developmental  concerns  (toxicity)  were  seen 
in  either  rats  or  rabbits. 

Long-Term  Dermal  (6  months- 
lifetime) 
(Occupational/Residential) 

Oral  NOAEL=  35.1  mg/kg/ 
day  (demial  absorption 
rate  =  30%) 

LOC  for  MOE  =  100 

Subchronic  and  chronk:  toxk:ity  (feeding)— rat 
(co-critical) 

LOAEL  =  141.28  mg/kg/day  based  decreased 
body  weight  and  clinical  pathology  results 

Short-,  and  Intemiediate-Term 
Inhalation  (1-30  days  and  1- 
6  months) 

(Occupational/Residential) 

None 

None 

Based  on  the  absence  of  signifkant  toxicity  at 
the  LOAEL  of  1.0  mg/L  (limit  dose),  the 
quantifk:ation  of  inhalation  risks  is  not  re- 
quired. In  addition,  no  developmental  con- 
cerns (toxkHty)  were  seen  in  either  rats  or 
rabbits. 

Long-Term  Inhalation  (6 

months-lifetime) 
(Occupational/Residential) 

<Prai  study  NOAEL=  35.1 

mg/kg/day 
(inhalation  absorptk>n  rate 

=  100%) 

LOC  for  MOE  =  100 

Subchronic  and  chronk:  toxk;ity  (feeding)— rat 

(co-cntrcal) 

LOAEL  =  141.28  mg/kg/day  based  on  de- 
creased body  weight  and  clink:al  pathotogy 
results 

TABLE  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  pyriproxyfen  for  Use  in  Human  Risk 

Assessment — Continued 


Exposure  Scenario 


Cancer  (oral,  dermal, 
inhalation) 


Dose  Used  in  Risk  Assess- 
ment, UF 


Cancer  classificatk>n 
("Group  E") 


FQPA  SF  and  LOC  for  Risk 
Assessment 


Risk  Assessment  not 
required 


Study  and  ToxkxjtogKal  Effects 


No  evklence  of  carcinogenk:ity 


1  UF  =  uncertainty  factor  FQPA  SF  =  Food  Quality  Protection  Act  safety  factor,  NOAEL  =  no-obsen^ed-adverse-effect-tevel,  LOAEL  =  tow^- 
observed-adverse-effect-level,  PAD  =  population  adjusted  dose  (a  =  acute,  c  =  chronk;)  RfD  =  reference  dose,  LOC  =  level  of  concern,  MOE  = 

margin  of  exposure  ^  ^  ^  .   ^    i^^oa  ' 

"The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
estabUshed  (40  GFR  180.510)  for  the 
residues  of  pyriproxyfen,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
pyriproxyfen  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  An  aRfD  for  females 
13-50  years  old  and  the  general 
population,  including  infants  and 
children,  was  not  selected  because  an^ 
acute  oral  endpoint  attributed  to  a 
single-dose  exposure  could  not  be 
identified  in  any  of  the  toxicology  data 
base,  including  maternal  toxicity  in  the 
developmental  toxicity  studies.  Thus, 
the  risk  from  acute  exposiue  is 
considered  negligible. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
software  with  the  Food  Commodity 
Intake  Database  (DEEM-FGIDTM), 
version  1.3  anedysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  United 
States  Department  of  Agriclutxire 
(USDA)  1994-1996  and  1998 
Nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments: 

a.  A  tier  1  (assumptions:  Tolerance 
level  residues  and  100  percent  crop 
treated  (PGT)  was  conducted. 

b.  The  established  tolerances  of  40 
GFR  180.510  and  the  new  tolerances 
established  in  this  document  were 
included  in  the  analysis. 

c.  Anticipated  residues  and  PGT  were 
not  used  in  this  analysis. 

d.  The  processing  factors  applied 
were  the  DEEM  default  values. 

For  chronic  dietary  risk,  EPA's  level    , 
of  concern  is  >100%  cPAD.  Dietary 
exposure  estimates  for  representative 


population  subgroups  are  presented  in 
Table  3  of  this  unit.  The  results  of  the 
chronic  analysis  indicate  that  the 
estimated  chronic  dietary  risk 
associated  with  the  existing  and  EPA- 
recommended  uses  of  pyriproxyfen  is 
below  EPA's  level  of  concern. 

Table  3.— Summary  of  Results 
FROM  Chronic  DEEM™  analysis 
OF  Pyriproxyfen 


Subgroup 

Exposure 
(mg/kg/day) 

%  cPAD 

U.S.  Popu- 
lation (total) 

0.00383^ 

1.1 

An  Infants  (<  1 
yearokj) 

0.006852 

2.0 

ChiWren  1-2 
years  okj 

0.013707 

3.9 

Chiklren  3-5 
years  okJ 

0.010107 

2.9 

Chiklren  6-12 
years  old 

0.005969 

1.7 

Youth  13-19 
years  okJ 

0.003389 

1.0 

Adults  20-^9 
years  old 

0.002658 

0.8 

Females  13- 
49  years 
oW 

0.002702 

0.8 

Adults  50+ 
years  old 

0002676 

0.8 

iii.  Cancer.  In  accordance  with  the 
Agency's  1986  Guidelines  for 
Carcinogenic  Risk  Assessment,  the  RfD/ 
Peer  Review  Committee  classified 
pyriproxyfen  as  a  "Group  E"  chemical- 
negative  for  carcinogenicity  to  humans. 
This  classification  is  based  on  the  lack 
of  evidence  of  carcinogenicity  in  mice 
and  rats. 

iv.  Anticipated  residue  and  PCT 
information.  Anticipated  residues  and 
PCT  information  was  not  used  in  the 
Agency's  assessment. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 


monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
pyriproxyfen  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reUance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
"  pyriproxyfen. 

The  Agency  uses  the  Generic 
Estimated  Enviroiunental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SGI- 
GROW,  which  predicts  pesticide 
concentrations  in  groimdwater.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary'  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  imlikely  that 
drinking  water  concentrations  would 
ever  exceed  hiunan  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental        ' 
concentrations  (EECs)  bom  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
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Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  pyriproxyfen 
they  are  further  discussed  in  the 
aggregate  risk  in  Unit  III.E. 

Pyriproxyfen  is  relatively  long-lived 
in  soil  and  water,  with  variable  half- 
lives  of  approximately  2  weeks  to  2 
months.  Pyriproxyfen  is  immobile,  as 
indicated  by  the  relative  mobility 
scheme  in  Dragun  (1998)  for  five  soils 
and  one  sediment.  The  registrant 
determined  the  half-lives.  6.8  and  9 
days,  respectively,  for  the  phenyl-label 
and  pyridyl-label  portions  of 
pyriproxyfen.  Since  there  is  only  one 
value,  the  longest  half-life  (9  days)  was 
multiplied  by  3  using  EFED  input 
guidance.  Thus,  the  aerobic  soil  half-life 
in  the  modeling  assessment  was  27 
days. 

EPA  determined  that  the  residue  of 
concern  in  water  is  pyriproxyfen  per  se. 
Drinking  water  estimates  include 
surface  water  EDWCs  based  on  the 
linked  PRZM/EXAMS  models  and  the 
SCI-GROW  groundwater  regression 
model,  which  was  developed  from 
studies  with  different  hydrology  and 
study  conditions.  Both  models  assumed 
a  maximum  seasonal  application  rate  of 
0.11  lb  active  ingredient  (ai)/acre  (A),  3 
times  per  year  (citrus  and  stone  fruit). 

Based  on  the  PRZM/EXAMS  model 
the  EECs  of  pyriproxyfen  for  surface 
water  was  estimated  to  be  2.15  parts  per 
billion  (ppb)  for  the  peak  concentration, 
and  0.40  ppb  for  the  long  term  average. 
Based  on  the  SCI-GROW  model  the 
EECs  of  pyriproxyfen  for  groundwater 
was  estimated  to  be  0.006  ppb  for  both 
the  acute  and  chronic  exposure. 

3.  Fro/71  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Pyriproxyfen  is  currently  registered 
for  use  on  the  following  residential  non- 
dietary  sites:  Flea  and  tick  control 
(home  environment  and  pet  treatments) 
as  well  as  products  for  ant  and  roach 
control  (indoor  and  outdoor 
applications).  Formulations  include 
carpet  powders,  foggers,  aerosol  sprays, 
liquids  (shampoos,  sprays,  and  pipettes 
for  pet  treatments),  granules,  bait 
(indoor  and  outdoor),  and  impregnated 
materials  (pet  collars).  There  is  a 


potential  for  short-term  dermal  and 
inhalation  exposures  to  pet  owners  and 
homeowners  who  apply  products 
containing  pyriproxyfen  (handlers): 
however,  EPA  did  not  select  short-term 
dermal  or  inhalation  endpoints. 
Therefore,  due  to  the  lack  of  toxicity 
observed  in  animal  testing,  no 
residential  pet  owner/homeowner 
handler  risk  of  concern  is  expected. 

Toddlers  could  potentially  be  exposed 
to  pyriproxyfen  residues  on  treated 
carpets,  floors,  furniture,  and  pets. 
There  is  potential  for  exposure  expected 
for  the  following  scenarios: 

i.  Hand-to-mouth.  Short-, 
intermediate-,  and  long-term  hcmd-to- 
mouth  exposures  by  toddlers  from 
treated  carpets,  flooring  (note  the 
efficacy  of  carpet  powders  is 
approximately  365  days). 

ii.  Hand-to-mouth.  Short-  and 
intermediate-term  hand-to-mouth 
exposures  by  toddlers  from  petting 
treated  animals  (shampoos,  sprays,  spot- 
on  treatments,  and  collars).  Long-term 
hand-to-mouth  exposures  by  toddlers 
from  petting  treated  animals  (pet  collars: 
note  efficacy  of  pet  collars  up  to  395 
days). 

lii.  Dermal.  Long-term  dermal 
exposures  from  treated  carpets,  flooring, 
and  pets  (note  that  treated  furniture  is 
included  in  the  carpet/ flooring 
assessment).  Due  to  the  lack  of  toxicity 
observed  in  animal  testing,  the  Agency 
did  not  select  any  short-  or 
intermediate-term  dermal  endpoints  and 
no  dermal  risk  of  concern  for  these 
durations  is  expected.  A  long-term 
dermal  assessment  is  included,  since 
EPA  selected  a  long-term  dermal 
endpoint. 

iv.  Ingestion  of  granules  or  bait  by 
toddlers  (acute,  episodic  event).  For  the 
granular  ingestion  scenario,  it  should  be 
noted  that  the  Agency  believes  that  if  a 
toddler  were  to  be  exposed  to  a  pellet/ 
granular  formulation  (i.e.,  ant  bait),  the 
event  is  most  likely  to  be  "episodic," 
that  is,  a  one-time  occurrence  and  not 
likely  to  be  repeated.  It  is  not  likely  that 
a  toddler  would  repeatedly  locate  and 
ingest  very  small,  sand  colored  granules. 
For  pyriproxyfen.  EPA  did  not  select  an 
acute  dietary  endpoint.  since  an 
appropriate  endpoint  could  not  be 
attributed  to  a  single-oral-  dose: 
therefore,  no  acute  dietary  risk  of 
concern  is  expected. 

Exposure  and  risk  estimates  from 
post-application  exposure  to  indoor 
crack  and  crevice  treatments  are  not 
presented  in  this  assessment,  as  indoor 
broadcast  treatments  (i.e.,  carpet 
powders  and  sprays)  are  anticipated  to 
have  a  higher  exposure  potential. 
Additionally,  the  Agency  acknowledges 
that  pet  owners  could  retreat  the  home 


environment  and/or  the  pet  near  the  end 
of  the  efficacy  period  identified  on  the 
product  labels.  However,  there  are  no 
chemical-specific  residue  data  for 
pyriproxyfen  to  determine  ftie 
dissipation  rate  of  residues  or  whether 
residues  may  be  additive  upon 
retreatment.  Therefore,  a  tier  1 
assessment  was  performed  based  on  day 
0  residues  without  accounting  for  daily 
residue  dissipation.  EPA  anticipates  that 
this  assessment  is  protective  as 
pyriproxyfen  residues  would  be 
expected  to  dissipate  from  day  0  residue 
values. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  40B(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common  , 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyriproxyfen  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pyriproxyfen  does  not  appear  to 
produce  a. toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore.  EPA  has 
not  assumed  that  pyriproxyfen  has  a 
common  mechanism  of  toxicity  with 
'  other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26.  1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 


2.  Prenatal  and  postnatal  sensitivity. 
Based  on  the  available  data,  there  is  no 
quantitative  and  qualitative  evidence  of 
increased  susceptibility  observed 
following  in  utero  pyriproxyfen 
exposing  to  rats  and  rabbits  or  following 
pre/postnatal  exposure  in  the  2- 
generation  reproduction  study. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  pyriproxyfen  and 
exposiue  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
reduced  to  IX  because  there  was  no 
evidence  of  prenatal  or  postnatal  extra 
sensitivity  or  increased  susceptibility  in 
developmental  studies  in  rats  and 
rabbits,  and  in  reproduction  studies  in 
rats.  Likewise,  there  was  no  quantitative 
or  qualitative  evidence  of  increased 
susceptibility  to  rat  or  rabbit  fetuses 
identified  in  the  guideline  prenatal 
developmental  toxicity  studies  for  rats 
and  rabbits.  Additionally,  in  the  two 
non-guideline  studies  that  evaluated 
perinatal  and  prenatal  development, 
there  was  no'Svidence  of  quantitative  or 
qualitative  increased  susceptibility.  In 
one  study,  when  pregnant  rats  were 
treated  from  gestation  day  17  to 
lactation  day  20,  the  resulting  toxicity 
was  comparable  between  adults  (clinical 
signs,  decreased  body  weight  gain  and 
food  consumption)  and  offspring 
(decreased  body  weight  and  dilation  of 
the  renal  pelvis)  at  the  same  dose.  In  the 
other  study,  when  rats  were  exposed  to 
pyriproxyfen  prior  to  and  in  the  early 
stages  of  pregnancy,  no  developmental 
toxicity  was  seen  ^  the  limit  dose. 
Lastly,  in  the  reproduction  toxicity 
study,  offspring  toxicity  (decreased 
body  weight  on  pups  during  lactation 
days  14  to  21)  occurred  only  in  the 
presence  of  decreases  in  body  weight  in 
parental  animals  at  the  same  dose  level 
(i.e.,  comparable  toxicity  in  adults  and 
offspring). 


E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  estimated 
environmental  concentration  in  water 
(EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  inuch  of  the 
acceptable  exposvue  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposiue  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  EPA  Office  of  Water  are 
used  to  calculate  DWLOCs:  2  L/70  kg 
(aduh  male),  2  L/60  kg  (aduU  female), 
and  1  L/10  kg  (child).  DefauU  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoiuit  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calcidated 
DWLOCs.  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  hiunan  health  risk  at 


this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futiu^,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate   , 
risk  assessment  process. 

1.  Acute  risk.  An  acute  dietary  RfD  for 
females  13-49  and  the  generallJ.S. 
population,  including  infants  and 
children,  was  not  selected  because  an 
acute  oral  endpoint  attributable  to  a 
single-dose  exposure  could  not  be 
identified  in  the  toxicology  data  base, 
including  maternal  toxicity  in  the 
develojjmental  toxicity  studies.  No 
acute  dietary  risk  is  expected,  n 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  pyriproxyfen  from  food 
will  utiUze  1.1%  of  the  cPAD  for  the 
U.S.  population,  2.0%  of  the  cPAD  for 
all  infant.s  and  3.9%  of  the  cPAD  for 
children  1.-2  years  old.  Pyriproxyfen  is 
the  active  ingredient  in  many  registered 
residential  products  for  flea  and  tick 
control  on  pets  and  in  the  home  for  ant 
and  roach  control  .for  indoor  and 

♦outdoor  appUcations.  Based  on  the  use 
pattern,  the  residential  assessment  was 
performed  for  toddlers  since  they  are 
anticipated  to  have  the  higher  chronic 
residential  exposure  to  residues  of 
pyriproxyfen.  The  total  chronic  food 
and  residential  aggregate  MOEs  range 
from  850  to  13,000.  As  these  MOEs  are 
greater  tl«n  100,  the  chronic  aggregate 
risk  does  not  exceed  EPA's  level  of 
concern.  In  addition,  there  is  potential 
for  chronic  dietary  exposure  to 
pyriproxyfen  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposing  to  exceed  100%  of 
the  cPAD.  as  shown  in  Table  4  of  this 
unit: 


TABLE  4.— AGGREGATE  RISK  ASSESSMENT  FOR  CHRONIC  (NON-CANCER)  EXPOSURE  TO  PYRIPROXYFEN 


Population  Sut>group 

Aggegate  MOE 
(Food  +  Residential) 

Target  MOE 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

9.200 

100 

0.40 

0.006 

12,000 

All  infants 

1.000 

,   100 

0.40 

0.006 

3.200 

Ctiildren  1-2  years  old 

860 

100 

0.40 

0.006 

3.100 

1 

Children  3-5  years  okJ                    ~ 

940 

100 

0.40 

0.006 

10,000 
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3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Pyriproxyfen  is  currently  registered 
for  use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriaffe  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  pyriproxyfen. 


Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  26,000  for 
the  U.S.  population,  1.800  for  all 
infants(<l  year  old),  and  1,600  for 
children  (1-2  years  old).  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 


addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  pyriproxyfen  in 
groimd  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
Table  5  of  this  unit: 


Table  5.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Pyriproxyfen 


Population  Subgroup 

Aggregate  MOE 
(Food  +  Residential) 

Target  MOE 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Short-Term 

DWLOC 

(PPb) 

U.S.  population 

26.000 

100 

0.40 

0.006 

35,000 

All  infants  (<1  year  dd 

1.800 

100 

0.40 

0.006 

9.400 

Children  (1-2  years  old) 

1.600 

100 

0.40 

0.006 

9.400 

Females  (13-49  years  old) 

37,000 

00 

0.40 

0.006 

30,000 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  accoimt  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Pyriproxyfen  is  currently  registered 
for  use(s)  that  could  result  in 
intermediate-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 


and  water  and  intermediate-term 
exposures  for  pyriproxyfen. 

Using  the  exposiue  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 
9.200  for  the  U.S.  population.  650  for  all 
infants  (<1  year  old.  and  580  for 
children  (1-2  years  old).  These 
aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 


exposure  to  food  and  residential  uses.  In 
addition,  intermediate-term  DWLOCs 
were  calculated  and  compared  to  the 
EECs  for  chronic  exposure  of 
pyriproxyfen  in  ground  and  surface 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
intermediate-term  aggregate  exposiu-e  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  Table  6  of  this  unit: 


Table  6.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Pyriproxyfen 


Population  Sutigroup 

Aggregate  MOE 
(Food  +  Residential) 

Target  MOE 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(Ppb) 

Inter- 
mediate- 
Term 
DWLOC 
(ppb) 

U.S.  population 

9.200 

100 

0.40 

0.006 

12,000 

All  infants  (<1  year  old) 

650 

100 

0.40 

0.006 

3,000 

Children  (1-2  years  old) 

580 

100 

0.40 

0.006 

3,000 

Females  (13-49  years  old) 

13.000 

100 

0.40 

0.006 

10,000 

5.  Aggregate  cancer  risk  for  U.S. 
population.  There  was  no  evidence  of 
carcinogenicity  in  a  78-week  mouse 
feeding  study  and  a  2-year  rat  feeding 
study.  Pyriproxyfen  was  classified  as  a 
"Group  E"  chemical  (no  evidence  of 
carcinogenicity  to  humans)  by  the    ' 
Agency  based  on  the  absence  of 
evidence  of  carcinogenicity  in  male  and 
female  rats  as  well  as  in  male  and 
female  mice. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 


no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  pyriproxyfen 
residues. 

rV;  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

In  conjunction  with  the  residue 
studies  on  cabbage,  cauliflower, 
mustard  greens,  cantaloupe,  cucumber, 
summer  squash,  olive,  okra.  and  sugar 
apple,  the  petitioner  submitted  adequate 
concurrent  recovery  data  for  a  gas 
chromatography/nitrogen  phosphorous 


detector  (GC/NPD)  method  (RM-33P-1- 
3a)  used  to  determine  residues  of 
pyriproxyfen  in/on  these  crops.  The 
method  has  undergone  an  adequate 
radiovalidation,  independent  laboratory 
validation  (ILV)  trial,  petition  method 
validation  (PMV)  trial,  and  has  been 
forwarded  to  the  Food  and  Drug 
Administration  (FDA)  for  inclusion  in 
Pesticide  Analytical  Method  (PAM)  Vol. 
II  (DP  Barcode  D257337.  W.  Donovan.  7/ 
1/99).  HED  concludes  that  the  GC/NPD 
method  RM-33P-l-3a  is  adequate  for 
enforcement  of  the  recommended 


tolerance  levels  for  residues  of 
pyriproxyfen  per  se  in/on  Brassica  leafy 
vegetables,  cucurbit  vegetables,  olive, 
okra,  sugar  apple,  cherimoya.  atemoya, 
custard  apple,  ilama,  soursop.  birba,  fig. 
avocado,  papaya,  star  apple,  black 
sapote,  mango,  sapodilla,  canistel,  and 
mamey  sapote.  As  tolerances  for 
residues  of  pyriproxyfen  in  livestock 
conunodities  are  not  required  at  this 
time,  enforcement  methodology  for 
determining  residues  in  livestock  are 
not  required. 

MRM  testing  data  have  previously 
been  provided  (PP#6F04737.  DP 
Barcode  D228556.  J.  Garbus.  5/6/97)  for 
pyriproxyfen.  Pyriproxyfen  was 
recovered  from  fortified  apple  and 
cotton  samples  through  protocols  A.  C, 
D.  E.  and  F.  The  results  have  been 
forwarded  to  FDA. 

Adequate  enforcement  methodology 
(example — gas  chroraotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Francis  Griffith, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd..  Ft.  Meade.  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  griffith.francis@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex.  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  for  residues  of  pjriproxyfen  in/ 
on  any  of  the  crops  involved  in  the 
proposed  new  uses.  Therefore, 
international  harmonization  is  not  an 
issue  at  this  time. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  pyriproxyfen, 
(2-(l-methyl-2-(4- 

phenoxyphenoxy)ethoxy]pyridine],  in 
or  on  Brassica.  head  and  stem,  subgroup 
5A;  Brassica.  leafy  greens,  subgroup  5B; 
vegetable,  cucurbit,  group  9;  olive  and 
olive,  oil  at  0.70.  2.0.  0.10.  1.0,  and  2.0 
ppm.respectively. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCw\  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 


provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0345  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  6.  2003. 

1.  Fj7ing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBf 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yovir  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwry..  Arlington.  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 


identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  telephone  at  (703) 
305-5697,  by  e-mail  at 
tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to:  Mr. 
Tompkins,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Ser\'ices  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vl.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0345.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special- 
characters  and  any  form  of  encr>'ption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
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uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  flnal  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  flnal  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pubhc  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rale,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specifled  in 
Executive  Order  13132,  entitled 


Federalism[M  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  offlcials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
deflned  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  .the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
offlcials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  deflned  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  Tribal  govermnents,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

VIII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  24,  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.510  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)(1)  to  read  as    . 
follows: 

§  1 80.51 0    Pyriproxyfen ;  tolerances  for 
residues. 

(a)*  *  * 

(D*  .  * 


Commodity 

Parts  per 
million 

*                              •                              * 

Brassica,  head  and  stem,  sut>- 
group  5A 

Brassica,  leafy  greens,  sub- 
group SB  

Olive ; 

•  • 

0.70 
2.0 

•  * 

1.0 

Olive,  oil 

•  •                              • 

Vegetable,  cucurbit,  group  9  .... 

•  •                           •                - 

2.0 

•  * 

0.10 

•  • 

(FR  Doc.  03-5478  Filed  3-6-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0037;  FRL-7290-91 

1,3  Benzene  Dicartwxylic  Acid,  5- 
Sulfo-,  1,3-Dimethyl  Ester,  Sodium 
San,  Polymer  with  1,3-Benzene 
DicartMxylic  Acid,  1,4-Benzene 
DicartMxylic  Acid,  Dimethyl  1,4- 
Benzene  Dicar^xylate  and  1,2- 
Ethanediol;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  1,3  benzene 
dicarboxylic  acid,  5-sulfo-,  1,3-dimethyl 
ester,  sodium  salt,  polymer  with  1,3- 
benzene  dicarboxylic  acid,  1 ,4-benzene 
dicarboxylic  acid,  dimethyl  1,4-benzene 
dicarboxylate  and  1,2-ethanediol;  when 
used  as  an  inert  ingredient.  Rhodia  Inc., 
submitted  a  petition  to  EPA  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  1,3  benzene  dicarboxylic 
acid,  5-sulfo-,  1,3-dimethyl  ester, 
sodium  salt,  polymer  with  1,3-benzene 
dicarboxylic  acid,  1,4-benzene 
dicarboxylic  acid,  dimethyl  1,4-benzene 
dicarboxylate  and  1,2-ethanediol. 
dates:  This  regulation  is  effective 
March  7,  2003.  Objections  and  requests 
for  hearings,  identified  by  docket  ID 
number  OPP-2003-0037,  must  be 
received  on  or  before  May  6,  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronicaJly,  by  mail,  or  through  hjmd 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  XI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bipin  Gandhi,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
703-308-8380;  e-maii  address: 
gandhi.bi'pin@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  pesticide 


manufacturer,  or  antimicrobial  pesticide 
manufacturer.  Potentially  affected 
entities  may  include,  but  are  not  limited 
to: 

•  Industry  (NAICS  111),  e.g..  Crop 
Production. 

•  Industry  (NAICS  112),  e.g..  Animal 
Production. 

•  Industry  (NAICS  311).  e.g..  Food 
manufacturing. 

•  hidustry  (NAICS  32532),  e.g., 
Pesticide  Manufacturing. 

•  Industry  (NAICS  32561),  e.g.. 
Antimicrobial  Pesticide. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Ii^ustrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to  , 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0037.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
resteicted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gOv/fedrgstr/.A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_OO.html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 


system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
t<)  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facihty  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
15,  2002  (67  FR  69217)  (FRI^728(>-1), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  the  FQPA  (Public  Law  104 
-170),  aimouncing  the  filing  of  a 
pesticide  petition  (PP  2E6515)  by 
Rhodia,  Inc.,  CN  7500,  Prospect  Plains 
Rd.,  Cranbury,  NJ  08512-7500.  That 
notice  included  a  sununary  of  the 
petition  prepared  by  the  petitioner. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.960  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  1,3  benzene 
dicarboxylic  acid,  5-sulfo-,  J, 3-dimethyl 
ester,  sodium  salt,  polymer  with  1 ,3- 
benzene  dicarboxylic  acid,  1,4-benzene 
dicarboxylic  acid,  dimethyl  1 ,4-benzene 
dicarboxylate  and  1.2-ethanediol;  CAS 
Reg.  No.  212842-«8-l. 

Section  408(c)(2)(A)(i)  of  the  FFDCA 
.  allows  EPA  to  establish  an  exemption    . 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(c)(2){A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requfres  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical,  residue  in 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  and  to 
"ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..."  and  specifies  factors  EPA  is 
"^to  consider  in  establishing  an 
exemption. 
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m.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth:  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

rv.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  from 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjunction  with 
possible  exposure  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposures  that 
occur  as  a  result  of  pesticide  use  in 
residential  settings.  If  EPA  is  able  to 
determine  that  a  finite  tolerance  is  not 
necessary  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established. 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA.  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  In  the 
case  of  certain  chemical  substances  that 
are  defined  as  polymers,  the  Agency  has 
established  a  set  of  criteria  to  identify 
categories  of  polymers  that  should 
present  minimal  or  no  risk.  The 


definition  of  a  polymer  is  given  in  40 
CFR  723.250(b).  The  following 
exclusion  criteria  for  identifying  these 
low  risk  polymers  are  described  in  40 
CFR  723.250(d). 

1.  The  polymer,  1,3  benzene 
dicarboxylic  acid,  5-sulfo-,  1,3-dimethyl 
ester,  sodium  salt,  polymer  with  1,3- 
benzene  dicarboxylic  acid,  1,4-benzene 
dicarboxylic  acid,  dimethyl  1.4-benzene 
dicarboxylate  and  1 ,2-ethanediol,  is  not 
a  cationic  polymer  nor  is  it  reasonably 
anticipated  to  become  a  cationic 
polymer  in  a  natural  aquatic 
environment. 

2.  The  polymer  does  contain  as  an 
integral  part  of  its  compostion  the 
atomic  elements  carbon,  hydrogen, 
oxygen  and  sulfur. 

3.  The  poljmier  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  element  other  than 
those  listed  in  40  CFR  723.250(d)(2)(ii). 

4.  The  poljmier  is  neither  designed 
nor  can  it  be  reasonably  anticipated  to 
substantially  degrade,  decompose,  or 
depolymerize. 

5.  The  polymer  is  manufactured  or 
imported  from  monomers  and/or 
reactants  that  are  already  included  on 
the  TSCA  Chemical  Substance 
Inventory  or  manufactiu^d  under  an 
applicable  TSCA  section  5  exemption. 

6.  The  polymer  is  not  a  water 
absorbing  polymer  with  a  number 
average  molecular  weight  (MW)  greater 
than  or  equal  to  10,000  daltons. 

Additionally,  the  polyiher,  1,3 
benzene  dicarboxylic  acid,  5-sulfo-,  1,3- 
dimethyl  ester,  sodium  salt,  polymer 
with  1,3-benzene  dicarboxylic  acid,  1,4- 
benzene  dicarboxylic  acid,  dimethyl 
1,4-benzene  dicarboxylate  and  1,2- 
ethanediol,  also  meets,  as  required,  the 
following  exemption  criteria  specified 
in  40  CFR  723.250(e). 

7.  The  polymer's  minimum  number 
average  molecular  weight  (NAMW)  of 
2,580  is  greater  than  1,000  and  less  than 
10,000  daltons.  The  polymer  contains 
less  than  10%  oligomeric  material 
below  MW  500  and  less  than  25% 
oligomeric  material  below  MW  1,000, 
and  the  polymer  does  not  contain  any 
reactive  functional  groups. 

Thus,  1,3  benzene  dicarboxylic  acid, 
5-sulfo-,  1,3-dimethyl  ester,  sodium  salt, 
polymer  with  1,3-benzene  dicarboxylic 
acid,  1 ,4-benzene  dicarboxylic  acid, 
dimethyl  1 ,4-benzene  dicarboxylate  and 
1 ,2-ethanediol  meet  all  the  criteria  for  a 
polymer  to  be  considered  low  risk  under 
40  CFR  723.250.  Based  on  its 
conformance  to  the  above  criteria,  no 
mammalian  toxicity  is  anticipated  from 
dietary,  inhalation,  or  dermal  exposure 
to  1,3  benzene  dicarboxylic  acid,  5- 
sulfo-,  1,3-dimethyl  ester,  sodium  salt, 
polymer  with  1 ,3-benzene  dicarboxylic 


acid,  1,4-benzene  dicarboxylic  acid, 
dimethyl  1 ,4-benzene  dicarboxylate  and 
1,2-ethanediol. 

V.  Aggregate  Exposures 

For  the  purposes  of  assessing 
potential  exposure  under  this 
exemption,  EPA  considered  that  1,3 
benzene  dicapoxylic  acid,  5-sulfo-,  1,3- 
dimethyl  est^r,  sodium  salt,  polymer 
with  1,3-benzene  dicarboxylic  acid,  1,4- 
benzene  dicarboxylic  acid,  dimethyl 
1 ,4-benzene  dicarboxylate  and  1 ,2- 
ethanediol  could  be  present  in  all  raw 
and  processed  agricultural  commodities 
and  drinking  water,  and  that  non- 
occupational, non-dietary  exposure  was 
possible.  The  minimum  NAMW  of  1 ,3 
benzene  dicarboxylic  acid,  5-sulfo-,  1,3- 
dimethyl  ester,  sodium  salt,  polymer 
with  1 ,3-benzene  dicarboxylic  acid,  1 ,4- 
benzene  dicarboxylic  acid,  dimethyl' 
1,4-benzene  dicarboxylate  and  1,2- 
ethanediol  is  2,580  daltons.  Generally,  a 
polymer  of  this  size  would  be  poorly 
absorbed  through  the  intact 
gastrointestinal  tract  or  through  intact 
human  skin.  Since  1 ,3  benzene 
dicarboxylic  acid,  5-sulfo-,  1,3-dimethyl 
ester,  sodium  salt,  polymer  with  1,3- 
benzene  dicarboxylic  acid,  1 ,4-benzene 
dicarboxylic  acid,  dimethyl  1,4-benzene 
dicarboxylate  and  1,2-ethanediol 
conform  to  the  criteria  that  identify  a 
low  risk  polymer,  there  are  no  concerns 
for  risks  associated  with  any  potential 
exposure  scenarios  that  are  reasonably 
foreseeable.  The  Agency  has  determined 
that  a  tolerance  is  not  necessary  to 
protect  the  public  health. 

VI.  Cumulative  Efiiects 

Section  408  (b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  has  not  made  any 
conclusions  as  to  whether  or  not  1 ,3 
benzene  dicarboxylic  acid,  5-sulfo-,  1,3- 
dimethyl  ester,  sodium  salt,  poljmier 
with  1,3-benzene  dicarboxylic  acid,  1,4- 
benzene  dicarboxylic  acid,  dimethyl 
1 ,4-benzene  dicarboxylate  and  1 ,2- 
ethanediol  share  a  common  mechanism 
of  toxicity  with  any  other  chemicals. 
However,  1,3  benzene  dicarboxylic  acid, 
5-sulfo-,  1,3-dimethyl  ester,  sodium  salt, 
polymer  with  1,3-benzene  dicarboxylic 
acid,  1,4-benzene  dicarboxylic  acid, 
dimethyl  1 ,4-benzene  dicarboxylate  and 
1,2-ethanediol  conform  to  the  criteria 
that  identify  a  low  risk  polymer.  Due  to 
the  expected  lack  of  toxicity  based  on 
the  above  conformance,  the  Agency  has 
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determined  that  a  cumulative  risk 
assessment  is  not  necessary. 

Vn.  Determination  of  Safety  for  U.S. 
Population 

Based  on  the  conformance  to  the 
criteria  used  to  identify  a  low  risk 
polymer,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
U.S.  population  from  aggregate  exposure 
to  residues  of  1,3  benzene  dicarboxylic 
acid,  5-sulfo-,  1,3-dimethyl  ester, 
sodium  salt,  polymer  with  1 ,3-benzene 
dicarboxylic  acid,  1,4-benzene 
dicarboxylic  acid,  dimethyl  1,4-benzene 
dicarboxylate  and  1,2-ethanediol. 

Vm.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  of  the  FFDCA 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
toxicity  of  1,3  benzene  dicarboxylic 
acid,  5-sulfo-,  1,3-dimethyl  ester, 
sodium  salt,  polymer  with  1,3-benzene 
dicarboxylic  acid,  1 ,4-benzene 
dicarboxylic  acid,  dimethyl  1,4-benzene 
dicarboxylate  and  1,2-ethanediol,  EPA 
has  not  used  a  safety  factor  analysis  to 
assess  the  risk.  For  the  same  reasons  the 
additional  tenfold  safety  factor  is 
unnecessary. 

IX.  Other  Considerations 

A.  Endocrine  Dismptors 

There  is  no  available  evidence  that  1,3 
benzene  dicarboxylic  acid,  5-sulfo-,  1,3- 
dimethyl  ester,  sodium  salt,  polymer 
with  1,3-benzene  dicarboxylic  acid,  1,4- 
benzene  dicarboxylic  acid,  dimethyl 
1,4-benzene  dicarboxylate  and  1,2- 
ethanediol  is  an  endocrine  disruptor. 

B.  Analytical  Enforcement  Methodology 
An  analytical  method  is  not  required 

for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

C.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for  1 ,3 
benzene  dicarboxylic  acid,  5-sulfo-,  1,3- 
dimethyl  ester,  sodium  salt,  polymer 
with  1,3-benzene  dicarboxylic  acid,  1,4- 
benzene  dicarboxylic  acid,  dimethyl 
1,4-benzene  dicarboxylate  and  1,2- 
ethanediol  nor  have  any  CODEX 
Maximum  Residue  Levels  (MRLs)  been 
established  for  any  food  crops  at  this 
time. 


X.  Conclusion 

Accordingly.  EPA  finds  that 
exempting  residues  of  1 ,3  benzene 
dicarboxylic  acid,  5-sulfo-,  1,3-dimethyl 
ester,  sodium  salt,  polymer  with  1.3- 
benzene  dicarboxylic  acid,  1 .4-benzene 
dicarboxylic  acid,  dimethyl  1 ,4-benzene 
dicarboxylate  and  1 ,2-ethanediol  from 
the  requirement  of  a  tolerance  will  be 
safe. 

XI.  Ob)ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQRA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procediures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
reqiiest  a  hearing  on  this  regiUation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFTl  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  ID  number 
-OPP-2003-0037  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  6.  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 


40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Xve.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 

0001. 

3.  Copies  for  the  Docket.  \n  addition 
to  filing  an  objection  or  hearing  request 
.  with  the  Hearing  Clerk  as  described  in 
Unit  XI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  yoiu 
copies,  identified  by  docket  ID  number- 
OPP-2003-0037,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.. 
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Washington.  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objectjons  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

XII.  Statutory  and  Executive  Order 
Review 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Ojder  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22.  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 


action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  tliat  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  exemption  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to , 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR    , 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 


one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

XIII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  lanuary  .30,  200.3. 

Debra  Edwards, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  In  §  180.960  the  table  is  amended 
by  adding  alphabetically  the  following 
inert  ingredient  to  read  as  follows: 

§  180.960    Polymers;  exemptions  from  ttie 
requirement  of  a  tolerance. 
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Polymers 

CAS  No. 

•              •              * 

1 ,3  Benzene  dicartxjxylic 

•                             * 

acid,  5-sulfo-,  1 ,3-di- 

methyl  ester,  sodium 

salt,  polymer  with  1 ,3- 

benzene  dicarboxylic 

acid,  1,4-t)enzene 

dicartx)xylic  acid,  di- 

methyl 1 ,4-t)enzene 

dicartxjxylale  and  1 ,2- 

ethanediol,  minimum 

number  average  mo- 

lecular weight  (in  amu). 

2,580 

212842-88-1 

*                              •                              ■ 

•                                 * 

[FR  Doc.  03-5479  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  6560-SO-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  412 
[CMS-1177-F2] 
RIN  0938-AK69 

Medicare  Program;  Prospective 
Payment  System  for  Long-Term  Care 
Hospitals:  Implementation  and  FY  2003 
Rates;  Correcting  Amendment 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  rule;  correcting 
amendment. 

SUMMARY:  In  the  August  30,  2002  issue 
of  the  Federal  Register  (67  FR  55954). 
we  published  a  final  rule  for  the 
Prospective  Payment  System  for  Long 
Term  Care  Hospitals.  The  effective  date  , 
was  October  1,  2002.  This  correcting 
amendment  corrects  a  limited  niunber 
of  technical  and  typographical  errors 
identified  in  the  August  30.  2002  final 
rule. 

EFFECTIVE  DATE:  This  correcting 
amendment  is  effective  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Tzvi 
Hefter,  (410)  786-4487. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Corrections 

1.  We  redesignated  §  412.23(e)(2)  as 
§412.23(e)(2)(ii)  in  the  August  30,  2002 
final  rule,  but  failed  to  make  a 
conforming  change  to  existing 
§412.22(h)(3)(ii)  of  the  Code  of  Federal 
Regulations  (CFR)  which  contains  a  cite 
to  §  412.23(e)(2)  instead  of 
§412.23(e)(2)(ii).  This  incorrect  cite,  if 
left  uncorrected,  would  change  our 
policy  concerning  satellite  hospitals.  In 


order  to  avoid  this  result,  we  are 
revising  §412. 22{h)(3)(ii),  to  reference 
§412.23(e)(2)(ii). 

2.  When  we  added  §  412.541(d)(1),  we 
inadvertently  omitted  information  on 
outlier  payments.  The  regulation  on 
interim  payments  for  hospitals  not 
receiving  periodic  interim  payments 
under  the  long-term  care  hospital 
prospective  payment  system  (LTCH 
PPS)  was  designed  to  conform  with  the 
interim  payment  regulation  at 

§41 2. 116(d)  under  the  inpatient 
prospective  payment  system  (IPPS).  As 
it  now  reads,  the  paragraph 
misrepresents  CMS  outlier  policy  for  the 
LTCH  PPS  by  prohibiting  LTCHs  from 
including  outliers  on  interim  bills.  As 
revised,  instead  of  prohibiting 
appropriate  outlier  payments  for 
Medicare  patients  with  unusually  long 
lengths  of  stay,  this  regulation  will  now 
conform  to  the  regulation  at  §  412.116(d) 
and  allow  appropriate  outlier  payments. 
Sectioiv412. 541(d)(1)  is  revised  by 
deleting  the  last  sentence  and  replacing 
it  with  the  following:  "Payment  for  the 
interim  bill  is  determined  as  if  the  bill 
were  a  final  discharge  bill  and  includes 
any  outlier  payment  determined  as  of 
the  last  day  for  which  services  have 
been  billed." 

3.  In  the  August  30,  2002  final  rule, 
we  incorrectly  stated  two  wage  index 
amounts  for  MSA  3810  in  Table  1  on 
page  56065  of  the  rule.  On  page  56065 
in  the  third  column  [Full  wage  index)  of 
Table  1,  the  figure  0.8513  is  corrected  to 
read  0.9794.  On  page  56065  in  the 
fourth  column  ( '/■;  wage  index)  of  Table 
1,  the  figure  0.9703  is  corrected  to  read 
0.9959.  We  estabUshed  in  the  August 
30,  2002  final  rule  (67  FR  56018)  for  the 
LTCH  PPS  that  the  wage  data  used  in 
calculations  for  the  wage  index  would 
be  computed  based  on  the  same  data 
used  by  inpatient  acute  care  hospital 
prospective  payment  system  (IPPS). 
Wage  index  values  published  in  the 
IPPS  final  rule  on  August  1,  2002  (67  FR 
50155,  50199,  and  50217)  have  been 
determined  to  be  incorrect.  On 
September  30,  2002,  a  program 
memorandum  (Transmittal  A-02-092) 
set  forth  the  correct  values  and 
presently  a  correction  notice  is  being 
prepared  for  publication  for  the  IPPS 
wage  index  values.  Since  the  IPPS  data 
upon  which  the  LTCH  wage  index  for 
MSA  810  is  based  has  been  corrected, 
this  data  change  would  necessarily 
require  a  correction  in  the  LTCH  wage 
index  for  MSA  3810.  Publishing  this 
correction  provides  the  accurate  wage 
index  adjustment  factor  under  the  LTCH 
PPS  that  will  disclose  to  providers  in 
this  metropolitan  statistical  area  (MSA) 
how  this  adjustment  will  affect  their 
payments. 


Correction  of  Errors  in  the  Preamble  of 
August  30,  2002  Final  Rule 

1.  On  page  56065  in  the  third  column 
(Full  wage  index)  of  Table  1 ,  the  figure 
0.8513  is  corrected  to  read  0.9794. 

2.  On  page  56065  in  the  fourth 
column  { 'A  wage  index)  of  Table  1 ,  the 
figure  0.9703  is  corrected  to  read  0.9959. 

Summary  of  Technical  Corrections  to 
the  Regulations  Text  of  the  August  30, 
2002  Final  Rule 

1.  In  the  August  30,  2002  final  rule, 
we  redesignated  §  412.23(e)(2)  as 
§412.23(e){2)(ii),  but  did  not  make  a 
conforming  change  to  §412.22(h)(3)(ii). 
Presently,  §412. 22(h)(3)(ii)  cites 

§  412.23(e)(2)  instead  of 
§412.23(e)(2)(ii).  This  error,  which 
appears  to  change  our  policy  concerning 
satellite  hospitals,  is  corrected  by 
revising  §412.22(h)(3)(ii),  to  reference 
§412.23(e)(2)(ii). 

2.  In  the  August  30,  2002  final  rule 
(67  FR  56055),  we  inadvertently  omitted 
part  of  a  sentence  in  §  412.541(d)(1). 
Presently,  the  sentence  reads  as 
"Payment  for  the  interim  bill  is 
determined  as  if  the  bill  were  a  final 
discharge  bill"  but  does  not  address 
outlier  payments.  This  regulation  was 
designed  to  conform  with  the  policy  on 
billing  for  outliers  on  an  interim  bill  of 
the  IPPS,  in  §412.1 16(d).  The  last 
sentence  of  §  412.541(d)(1)  is  revised  to 
read  as  follows:  "Payment  for  the 
interim  bill  is  determined  as  if  the  bill 
were  a  final  discharge  bill  and  includes 
any  outlier  payment  determined  as  of 
the  last  day  for  which  services  have 
been  billed." 

Waiver  of  Proposed  Rulemaking  and  - 
Effective  Date 

We  ordinarily  publish  a  correcting 
amendment  of  proposed  rulemaking  in 
the  Federal  Register  to  provide  a  period 
for  public  comment  before  the 
provisions  of  a  correcting  amendment 
such  as  this  can  take  effect.  We  cem 
waive  this  procedure,  however,  if  we 
find  good  cause  that  a  notice  and 
comment  procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporate  a  statement  of 
finding  and  its  reasons  in  the  correcting 
amendment  issued. 

We  find  for  good  cause  that  it  is 
unnecessary  to  undertake  notice  and 
public  comment  procedures  because 
this  correcting  amendment  does  not 
make  any  substantive  policy  changes. 
This  document  makes  technical 
corrections  and  conforming  changes  to 
the  August  30,  2002  final  rule  (67  FR 
55954).  Therefore,  for  good  cause,  we 
waive  notice  and  public  comment 
procedures  under  5  U.S.C.  553(b)(B).  In 
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addition,  since  these  corrections  make 
no  substantive  policy  changes,  LTCHs 
would  not  require  additional  time  to 
prepare  to  implement  these  items. 
Therefore,  for  good  cause,  we  find  it 
unnecessary  to  delay  the  effective  date 
for  the  changes  in  this  correcting 
amendment.  Consequently,  we  waive 
the  30-day  delay  in  effective  date  for 
this  correcting  amendment. 

List  of  Subjects  in  42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico;  Reporting  and 
recordkeeping  requirements. 

.42  CFR  chapter  IV  part  412  is 
amended  as  set  forth  below: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  fo  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  412.22  is  amended  by 
revising  paragraph  (h)(3)(ii)  to  read  as 
follows: 

§412.22    [Amended] 


(h)  Satellite  facilities.  *   *   * 

(3)  *   *   * 

(ii)  Any  hospital  excluded  from  the 
prospective  payment  systems  under 
§412.23(e)(2)(ii). 

***** 

§412.541     [Amended] 

3.  Section  412.541  is  amended  by 
revising  the  the  final  sentence  of 
paragraph  (d)(1)  to  read  as  follows: 

***** 

(d)  *  *  * 

(1)  *   *   *  Payment  for  the  interim  bill 
is  determined  as  if  the  bill  were  a  final 
discharge  bill  and  includes  any  outlier 
payment  determined  as  of  the  last  day 
for  which  services  have  been  billed. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Ho.spital 
Insurance) 

Dated:  March  3.  2003. 
Ann  Agnew,  , 

Executive  Secretary  to  the  Department. 
IFR  Doc.  g3-5360  Filed  3-6-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  1 

RIN  9991-AA36 

[Docket  No.  OST-1 999-61 89] 

Organization  and  Delegation  of  Powers 
and  Duties,  Update  of  Secretarial 
Delegations 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

summary:  The  Office  of  the  Secretary  of 
Transportation  (OST)  is  updating  the 
delegations  of  authority  from  the 
Secretary  to  the  Administrator  of  the 
Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  and  to  the 
Under  Secretary  of  Transportation  for 
Security.  By  this  action,  the  Secretary 
revokes  the  delegation  of  authority  to 
the  Federal  Motor  Carrier  Safety 
Administrator  to  carry  out  the 
provisions  of  49  U.S.C.  5103a  related  to 
security  risk  determinations  and 
delegates  the  authority  to  the  Under 
Secretary  of  Transportation  for  Security 
to  reflect  the  current  organizational 
posture  of  the  Department  of 
Transportation  and  to  facilitate  the 
orderly  transfer  of  the  functions  of  the 
Transportation  Security  Administration 
(TSA),  and  the  functions  of  the 
Secretary  related  thereto,  to  the 
Department  of  Homeland  Security 
pursuant  to  section  403  of  the 
Homeland  Security  Act  (HSA). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  A.  Burke,  Office  of  the  Chief 
Counsel,  MC-CC,  (202)  366-0834, 
Federal  Motor  Carrier  Safety 
Administration,  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's 
database  at:  http://www.access.gpo.gov/ 
nam.  You  can  also  view  and  download 
this  document  by  going  to  the  webpage 
of  the  Department's  Docket  Management 
System  [http://dms.dot.gov).  On  that 
webpage,  click  on  "search."  On  the  next 


page,  type  in  the  four-digit  docket 
number  shown  on  the  first  page  of  this 
document.  Then  click  on  "search." 

Background 

Section  1012  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001,  [Public  Law  107-56, 
115  Stat.  272  at  396,  (October  26,  2001)1, 
amended  title  49  United  States  Code,  by 
adding  a  new  section  5103a,  relating  to 
limitations  on  issuance  of  licenses  to 
individuals  who  operate  motor  vehicles 
transporting  hazardous  materials  in 
commerce.  Section  5103a(a)(l)  provides 
that  "a  State  may  not  issue  to  any 
individual  a  license  to  operate  a  motor 
vehicle  transporting  in  commerce  a 
hazardous  material  unless  the  Secretary 
of  Transportation  has  first  determined, 
upon  receipt  of  a  notification  under 
subsection  (c)(l)(B},  that  the  individual 
does  not  pose  a  security  risk  warranting 
denial  of  the  license." 

Section  101  of  the  Aviation  and 
Transportation  Security  Act, 
(ATSA)[Public  Law  107-71, 115  Stat. 
597,  (November  19,  2001)].  amended 
title  49  United  States  Code,  by  adding 
a  new  section  114,  creating  the  TSA  and 
providing  that  the  Under  Secretary  s^all 
be  responsible  for  security  in  all  modes 
of  transportation,  including  seciu-ity 
responsibilities  not  only  over  aviation 
security,  but  over  other  modes  of 
transportation  that  are  exercised  by  the 
Department.  See  49  U.S.C.  114(d)(2).  On 
December  28,  2001,  the  Secretary  of 
Transportation  issued  a  final  rule 
amending  Part  1  of  title  49  CFR,  to 
reflect  the  new  DOT  operating 
administration  and  its  general 
responsibilities  and  on  July  23,  2002, 
the  TSA  issued  a  final  rule  (49  CFR 
1502.1)  stating  the  responsibilities  of  the 
Under  Secretary  of  Transportation  for 
Security,  including  security 
responsibilities  over  all  modes  of 
transportation.  The  Secretary's  decision 
to  transfer  primary  responsibility  over 
the  seciu-ity  determination  function  to 
TSA  takes  into  account  the  statutory 
changes  brought  about  by  the  ATSA  and 
the  HSA.  However,  the  FMCSA  will 
continue  to  have  §  5103a  related 
responsibilities  under  the  commercial 
driver's  license  (CDL)  program  (49 
U.S.C.  31305(a)(5)(C)).  The  revised 
delegations  more  acciu'ately  reflect  the 
respective  roles  and  responsibilities  of 
the  two  administrations. 

This  final  rule  updates  the  delegations 
of  authority  from  the  Secretary  to  the 
FMCSA  Administrator  and  the  Under 
Secretary  of  Transportation  for  Security 
to  reflect  the  organizational  posture  of 
the  Department.  As  such,  the  final  rule 


is  ministerial  in  nature  and  relates  only 
to  Departmental  management, 
organization,  procedure,  and  practice. 
Since  this  amendment  relates  to 
departmental  organization,  procedure 
and  practice,  notice  and  comment  are 
unnecessary  under  5  U.S.C.  553(b). 

Furthermore,  this  rule  does  not 
impose  substantive  requirements  on  the 
public.  Also,  this  final  rule  facilitates 
the  Department  of  Transportation's 
ability  to  orderly  transfer  the  functions 
of  the  TSA  and  the  functions  of  the 
Secretary  related  thereto  to  the 
Department  of  Homeland  Security 
pursuant  to  section  403  of  the 
Homeland  Security  Act  of  2002. 
Consequently,  the  Department  finds  that 
there  is  good  cause  under  5  U.S.C. 
553(d)(3)  to  make  this  rule  effective  on 
the  date  of  publication  in  the  Federal 
Register. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  final  rule  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  the 
Regulatory  Policies  and  Procedures  of     • 
the  Department  of  Transportation  (44  FR 
11034).  There  are  no  costs  associated 
with  this  rule. 

B.  Executive  Order  13132 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999.  This  final 
rule  does  not  have  a  substantial  direct 
effect  on,  or  sufficient  federalism 
implications  for,  the  States,  nor  would 
it  limit  the  policymaking  discretion  of 
the  States.  Therefore,  the  consultation 
and  funding  requirements  do  not  apply. 

C.  Executive  Order  13084 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  {5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  I 
hereby  certify  this  final  rule,  which 


amends  the  CFR  to  reflect  a  delegation 
of  authority  from  the  Secretary  to  the 
FMCSA  Administrator  and  to  the 
Undersecretary  of  Transportation  for 
Seciuity,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

E.  Paperwork  Reduction  Act 
This  rule  contains  no  information 

collection  requirenients  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

F.  Unfunded  Mandates  Reform  Act 

The  Department  has  determined  that 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply  to  this  rulemaking. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— {AMENDED] 

.       1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows:  ,  . 

Authority:  49  U.S.C.  322;  46  U.S.C. 
2104(a);  28  U.S.C.  2672,  31  U.S.C.  3711(a)(2); 
Pub.  L.  101-552.  104  Stat.  2736;  Pub.  L.  lOG- 
159,  113  Stat.  1748;  Pub.  L.  107-56,  115  Stat. 
396;  Pub.  L.  107-71,  115  Stat.  597. 

2.  Add  §  1.68  to  read  as  follows: 

§1.68    Delegations  to  ttie  Under  Secretary   ^ 
of  Transportation  tor  Security  for  the 
Transportation  Security  Administration. 

(a)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C.  5103a 
relating  to  security  risk  determinations 
for  the  issuance  of  licenses  to  operate      ^ 
motor  vehicles  transporting  hazardous 
materials  in,  commerce. 

(b)  [Reserved] 
3. In  §  1.73  revise  paragraphs  (d)(2) 

and  (e)  to  read  as  follows: 

11.73    Delegations  to  the  Administrator  of 
the  Federal  Motor  Carrier  Safety 
Administration.  -  * 

***** 

(d)  *   •   * 

(2)  Carry  out  the  functions  vested  m 
the  Secretary  by  49  U.S.C.  5112  relating 
to  highway  routing  of  hazardous 
materials;  49  U.S.C.  5109  relating  to 
motor  carrier  safety  permits,  except 
subsection  (f);  49  U.S.C.  5113  relating  to 
unsatisfactory  safety  ratings  of  motor 
carriers;  49  U.S.C.  5125(a)  and  (c>-(f), 
relating  to  preemption  determinations 
or  waivers  of  preemption  of  hazardous 
materials  highway  routing  requirements; 
49  U.S.C.  5105(e)  relating  to  inspections 
of  motor  vehicles  carrying  hazardous 


material;  and  49  U.S.C.  5119  relating  to 
uniform  forms  and  procedures. 

(e)  Carry  out  the  functions  vested  in 
the  Secretary  by  49  U.S.C.  chapter  313 
relating  to  conunercial  motor  vehicle 
operators. including  the  requirement  of 
section  31305(a)(5)(C)  that  States  issue  a 
hazardous  materials  endorsement  to  a 
commercial  driver's  license  only  after 
being  informed  pursuant  to  49  U.S.C. 
5103a  that  the  applicant  does  not  pose 
a  security  risk  warranting  denial  of  the 
license. 
*  '      *        *        *        * 

Issued  in  Washington.  DC.  on  this  27th  day 
of  February.  2003. 
Norman  Y.  Mineta, 
Secretary  of  Transportation. 
[FR  Doc.  03-5288  Filed  3-6-03;  8:45  am) 

BILUNG  COOE  4910-62-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtmospheNc 
Administration 

50  CFR  Part  300 

[Docket  No.  030124019-3040-02;  i.D. 
010703B] 

RIN  064S-AQ67 

Pacific  Halibut  Fisheries;  Catch 
Sharing  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Final  rule;  annual  management 
measures  for  Pacific  halibut  fisheries 
and  approval  of  catch  sharing  plan,  and 
final  rule;  changes  to  the  Catch  Sharing 
Plan  and  to  sport  fishing  management. 


summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA  (AA),  on  behalf  of 
the  International  Pacific  Halibut 
Commission  (IPHC),  publishes  annual 
management  measures  promulgated  as 
regulations  by  the  IPHC  and  approved 
by  the  Secretary  of  State  governing  the 
Pacific  halibut  fishery.  The  AA  also 
armounces  modifications  to  the  Catch 
Sharing  Plan  (CSP)  for  Area  2A  and 
implementing  regulations  for  2003. 
These  actions  are  intended  to  enhance 
the  conservation  of  Pacific  halibut  and" 
further  the  goals  and  objectives  of  the 
Pacific  Fishery'  Management  Council 
(PFMC)  and  the  North  Pacific  Fishery 
Management  Council  (NPFMC). 
DATES:  The  amendment  to 
§  300.63(a)(3){ii)  is  effective  March  1, 
2003.  The  final  rule  for  the  aimual 
management  measures  for  Pacific 
halibut  fisheries  and  approval  of  catch 
sharing  plan  is  effective  March  1,  2003. 
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ADDRESSES:  Copies  of  the  CSP  and  the 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  are  available  at 
NMFS  Norfmvest  Region,  7600  Sand 
Point  Way  NE.,  Seattle.  WA  98115-0070 
The  CSP  is  also  available  on  the 
Northwest  Region  home  page  at  http:// 
www.  n  WT.  noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Ginter.  907-586-7228  or  Jamie  Goen, 
206-526-6140. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  final  rule  also  is  accessible  via 
the  Internet  at  the  Office  of  the  Federal 
Register's  Web  site  at  http:// 
www.access.gpo.gov/su--docs/aces/ 
acesl40.htm. 

Background 

The  IPHC  has  promulgated 
regulations  governing  the  Pacific  halibut 
fishery  in  2003  under  the  Convention 
between  the  United  States  and  Canada 
for  the  Preservation  of  the  Halibut   • 
Fishery  of  the  North  Pacific  Ocean  and 
Bering  Sea  (Convention),  signed  at 
Ottawa,  Ontario,  on  March  2.  1953,  as 
amended  by  a  Protocol  Amending  the 
Convention  (signed  at  Washington,  DC, 
on  March  29,  1979).  The  IPHC 
regulations  have  been  approved  by  the 
Secretary  of  State  of  the  United  States 
under  section  4  of  the  Northern  Pacific 
Halibut  Act  (Halibut  Act,  16  U.S.C.  773- 
773k).  Pursuant  to  regulations  at  50  CFR 
300.62,  the  approved  IPHC  regulations 
setting  forth  the  2003  IPHC  annual 
management  measures  are  published  in 
the  Federal  Register  to  provide  notice  of 
their  effectiveness,  and  to  inform 
persons  subject  to  the  regulations  of  the 
restrictions  and  requirements.  These 
management  measures  are  effective 
until  superceded  by  the  2004 
management  measures  that  NMFS  will 
publish  in  the  Federal  Register. 

The  IPHC  held  its  annual  meeting  in ' 
Victoria,  British  Columbia,  on  January 
21-24.  2003.  and  adopted  regulations 
for  2003.  The  substantive  changes  to  the 
previous  IPHC  regulations  (67  FR  12865, 
March  20,  2002)  include: 

1.  New  commercial  fishery  opening 
date  of  March  1 ; 

2.  New  commercial  fishery  closing 
date  of  November  15; 

3.  Exemption  from  clearance 
requirements  in  Area  4  for  those  vessel 
operators  using  a  NMFS-approved 
vessel  monitoring  system  and 
complying  with  the  requirements  of  50 
CFR  679.28(f)(3),  (f)(4),  and  (f)(5); 
receiving  a  confirmation  number  from 
NOAA  Enforcement  prior  to  fishing:  and 
transmitting  until  all  halibut  caught  are 
landed; 


4.  Opening  dates  for  the  Area  2 A 
commercial  directed  halibut  fishery; 

5.  Revising  the  term  "vessel"  to 
"harvesting  vessel"  for  purposes  of 
allowing  fillets  from  legally  landed  and 
retained  fish  to  be  possessed  only 
aboard  a  vessel,  in  port,  up  to  1800 
hours  local  time  on  the  calendar  day 
following  the  offload; 

6.  Using  the  term  "landed"  halibut 
rather  than  "delivered"  halibut  for 
purposes  of  meeting  the  requirement  of 
retaining  records  by  vessel  operators; 

7.  Updating  coordinates  for  the  Cape 
Spencer  light  used  for  the  Area  2C-3A 
boundary  (58°11'54''  N,  136°38'24"  W) 
to  agree  with  the  U.S.  Coast  Guard  light 
list; 

8.  Allowing  Area  4D  Community 
Development  Quota  (CDQ)  harvest  to  be 
taken  in  Area  4E: 

9.  Adoption  of  the  revised  Area  2A 
CSP; 

10.  New  depth-based  closed  areas  for 
the  Area  2A  commercial  directed 
halibut  fishery,  and; 

1 1 .  Season  dates  for  the  Area  2 A  tribal 
fishery. 

The  IPHC  recommended  to  the 
governments  of  Canada  and  the  United 
States  catch  limits  for  2003  totaling 
74,920,000  lb,  identical  to  the  regulatory 
area  catch  limits  in  2002.  The  IPHC  staff 
reported  on  the  assessment  of  the 
Pacific  halibut  stock  in  2002.  Some 
significant  changes  occurred  in  the 
assessment  as  a  result  of  changes  in  the 
underlying  data  being  analyzed  and  the 
persistence  of  smaller  sizes  at  the  same 
age  in  the  central  part  of  the  halibut 
range.  These  changes  created  some 
uncertainty  about  differences  in  the 
biomass  of  the  stock  estimated  from  the 
currwit  and  the  previous  assessment. 
Analyses  were  conducted  for  the  2002 
assessment  to  ensure  that  the  stock  is 
not  in  any  danger  of  being 
overharvested.  However,  the  staff  needs 
to  resolve  these  technical  issues  of  the 
assessment  over  the  next  year.  In 
addition,  IPHC  staff  is  investigating  a 
new  harvest  policy  that  may  result  in 
greater  stability  in  the  yield  from  the 
fishery  and  insulate  the  process  of 
setting  catch  limits  from  technological 
changes  in  the  assessment.  This  harvest 
policy  will  also  need  to  be  reviewed  by 
the  IPHC.  The  resolution  of  the 
technical  issues  of  the  assessment  may 
indicate  a  larger  estimate  of  biomass  in 
the  central  region  of  the  stock 
distribution,  but  application  of  the 
proposed  harvest  policy  might  dictate 
slightly  lower  yields.  Because  these  two 
processes  may  be  somewhat 
counterbalancing,  the  staff  wishes  to 
complete  its  investigations  before 
recommending  any  changes  to  present 
catch  limits  or  the  harvest  policy.  While 


the  trajectory  of  the  halibut  stock 
biomass  is  downward,  the  biomass  is 
still  above  the  long-term  average  level 
and  is  expected  to  remain  above  this 
level  for  the  next  several  years. 

This  action  also  implements  the  CSP 
for  regulatory  Area  2A.  This  plan  was 
developed  by  the  PFMC  under  authority 
of  the  Halibut  Act.  Section  5  of  the 
Halibut  Act  06  U.S.C.  773c)  provides 
the  Secretary  of  Commerce  (Secretary) 
with  general  responsibility  to  carry  out 
the  Convention  and  to  adopt  such 
regulations  as  may  be  necessary  to 
implement  the  purposes  and  objectives 
of  the  Convention  and  the  Halibut  Act. 
The  Secretary's  authority  has  been 
delegated  to  the  AA.  Section  5  of  the 
Halibut  Act  (16  U.S.C.  773c(c))  also, 
authorizes  the  Regional  Fishery 
Management  Council  having  authority 
for  the  geographic  area  concerned  to 
develop  regulations  governing  the 
Pacific  halibut  catch  in  United  States 
Convention  waters  that  are  in  addition 
to,  but  not  in  conflict  with,  regulations 
of  the  IPHC.  Pursuant  to  this  authority, 
NMFS  requested  that  the  PFMC  allocate 
halibut  catches  should  such  allocation 
Jje  necessary. 

Catch  Sharing  Plan  for  Area  2A 

The  PFMC's  Area  2A  CSP  allocates 
the  halibut  catch  limit  for  Area  2A 
among  treaty  Indian,  non-treaty 
commercial,  and  non-treaty  sport 
fisheries  in  and  off  Washington,  Oregon, 
and  California.  Under  the  CSP,  35 
percent  of  the  Area  2A  total  allowable 
catch  (TAG)  is  allocated  to  Washington 
treaty  Indian  tribes  in  Subarea  2A-1, 
and  65  percent  is  allocated  to  non-treaty 
fisheries  in  Area  2A.  Treaty  fisheries  are 
divided  into  commercial  fisheries,  and 
ceremonial  and  subsistence  fisheries. 
The  allocation  to  non-treaty  fisheries  is 
divided  into  three  shares,  with  the 
Washington  sport  fishery  (north  of  the 
Columbia  River)  receiving  36.6  percent, 
the  Oregon/California  sport  fishery 
receiving  31.7  percent,  and  the 
commercial  fishery  receiving  31.7 
percent.  The  non-treaty  commercial 
allocation  is  further  divided  between  a 
directed  halibut  longline  fishery  (85 
percent)  and  an  incidental  catch 
allowance  in  the  salmon  troll  fishery  (15 
percent).  The  directed  commercial 
fishery  in  Area  2A  is  confined  to 
southern  Washington  (south  of 
46°53'18''  N.  lat.),  Oregon  and 
California.  North  of  Point  Chehalis,  WA 
(46°53'18''  N.  lat.),  halibut  may  be 
retained  by  longline  vessels 
participating  in  the  limited  entry, 
primary  sablefish  fishery.  Incidental 
halibut  retention  in  the  primary 
sablefish  fishery  is  only  allowable  when 
the  overall  Area  2A  TAG  is  above 
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900,000  lb  (408.2  mt),  which  it  is  in 
2003.  (NOTE:  New  for  2003,  regulations 
for  the  Pacific  Coast  groundfish  fishery 
require  participants  in  the  primary 
sablefish  fishery  in  which  halibut  may 
be  retained  to  follow  depth-based 
management  restrictions  (i.e.,  closed 
areas)  as  described  in  a  proposed  rule 
published  in  the  Federal  Register  on 
January  7.  2003  (68  FR  936).  The  final 
rule  for  the  Pacific  Coast  groundfish 
fishery,  including  depth-based 
management  measures,  will  publish  in 
the  Federal  Register.  The  CSP  also 
divides  the  sport  fisheries  into  seven 
geographic  areas  each  with  separate 
allocations,  seasons,  and  bag  limits. 

For  2003,  PFMC  recommended 
changes  to  the  CSP  to  modify  the  Pacific 
halibut  fisheries  in  Area  2A  in  2003  and 
beyond  pursuant  to  reconunendations 
from  the  Washington  Department  of 
Fish  and  Wildlife  (WDFW)  and  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW).  These  changes  to  the  CSP  will 
implement  closed  areas  for  the 
Washington  North  Coast  sport  fishery 
subarea  and  the  nontreaty  commercial 
halibut  fishery  to  protect  yelloweye 
rockfish,  allocate  subarea  halibut  quota 
between  the  May  and  June  sport  seasons 
in  Washington's  North  Coast  subarea, 
cap  the  incidental  halibut  retention 
allocation  for  the  primary  sablefish 
fishery  at  70,000  lb  (31.8  kg)  when 
halibut  is  available  to  that  fishery,  move 
the  season  ending  date  for  Oregon  sport 
fisheries  in  the  North  Central  and  South 
Central  areas  from  September  30  to 
October  31,  provide  more  flexibility  for 
inseason  sport  fishery  management,  and 
revise  the  names  of  Oregon  sport 
seasons. 

A  complete  description  of  the  PFMC 
recommended  changes  to  the  CSP, 
notice  of  a  draft  Envirormiental 
Assessment  and  Regulatory  Impact 
Review  (EA/RIR),  and  proposed  sport 
fishery  management  measures  were 
published  in  the  Federal  Register  on 
February  6,  2003  (68  FR  6103)  with  a 
request  for  public  comments  by 
February  18,  2003.  No  public  conmients 
were  received.  Therefore,  NMFS  has 
finalized  the  EA/RIR,  made  a  finding  of 
no  significant  impact,  and  approved  the 
changes  to  the  CSP  as  proposed.  Copies 
of  the  complete  CSP  for  Area  2A  as 
modified  and  the  final  EA/RIR  are 
available  from  the  NMFS  Northwest 
Regional  Office  (see  ADDRESSES). 

The  ODFW  held  pubhc  workshops 
(after  the  IPHC  set  the  Area  2A  quota) 
in  early  February  2003,  to  develop 
recommendations  on  the  opening  dates 
of  the  sport  fisheries.  WDFW  did  not 
hold  public  meetings  after  the  IPHC 
annual  meeting  in  2003  because  the 
catch  limit  and  season  structure  are  the 


same  as  in  2002.  The  WDFW  and  ODFW 
sent  letters  to  NMFS  providing  the 
following  recommendations  on  the 
opening  dates  and  season  structure  for 
managing  the  sport  fisheries  consistent 
with  the  CSP. 

WDFW  recommended  a  May  8  to  July 
i8  season  for  eastern  Puget  Sound  and 
a  May  22  to  August  1  season  for  western 
Puget  Soimd,  5  days  per  week  (closed 
Tuesday  and  Wednesday).  The 
recommended  number  of  fishing  days  is 
based  on  an  analysis  of  past  harvest 
patterns  in  this  fishery  and  meets  the 
requirements  of  the  CSP  for  the  overall 
Puget  Soimd  sport  fishery  subarea.  For 
the  Washington  North  Coast  subarea, 
WDFW  has  recommended  a  season 
opening  May  1  and  continuing  until  the 
May  sub-quota  is  taken,  5  days  per  week 
(closed  Sunday  and  Monday),  and  a 
second  season  opening  Jime  18  and 
continuing  until  the  remaining  quota  is 
projected  to  be  taken,  5  days  per  week 
(closed  Sunday  and  Monday).  WDFW 
also  recommended  changing  the  North 
Coast  subarea's  closed  area  to  a  "C- 
shaped"  area,  known  as  the  Yelloweye 
Rockfish  Conservation  Area,  in 
accordance  with  (f)(l)(ii)  of  the  CSP  (see 
ADDRESSES).  This  change  in  the  size  and 
shape  of  the  closed  area  is  intended  to 
protect  yelloweye  rockfish,  an 
overfished  groundfish  species  that 
coexists  with  Pacific  halibut.  The  "C- 
shaped"  area  has  been  determined  to  be 
an  area  with  high  interception  of 
yelloweye  rockfish  in  recreational 
fisheries.  This  area  will  be  closed  to 
recreational  groundfish  and  halibut 
fishing.  For  the  Washington  South  Coast 
subarea,  WDFW  has  recommended  a 
season  opening  May  1  and  continuing 
until  the  quota  is  taJcen,  5  days  per  week 
(closed  Friday  and  Saturday)  in  the 
offshore  area  and  7  days  per  week  in  the 
nearshore  area.  WDFW 
recommendations  for  the  Puget  Sound. 
North  Coast  and  South  Coast 
Washington  subareas  meet  the 
requirements  of  the  CSP. 

Both  WDFW  and  ODFW  have 
recommended  opening  the  Columbia 
River  subarea  on  May  1  and  continuing 
the  season  until  the  quota  has  been 
reached,  7  days  per  week.  This 
recommended  season  meets  the 
requirements  of  the  CSP. 

ODFW  recommended  starting  the 
nearshore  fishery  in  the  Oregon  Central 
Coast  and  South  Coast  subareas,  on  May 
1  and  continuing  the  season  until  the 
sub-quota  for  that  fishery  is  taken,  7 
days  per  week.  For  the  all-depth 
fisheries  in  those  subareas.  ODFW 
recommended  a  6  day  spring  season  of 
May  8.  9, 10, 15, 16,  and  17,  based  on 
an  analysis  of  past  harvest  rates.  ODFW 
further  recommended  a  4-day  summer 


all-depth  season  of  August  1,2,  8,' and 
9.  If  the  spring  season  does  not  take  the 
entire  spring  sub-quota  for  these 
subareas,  ODFW  recommended  these 
additional  potential  opening  dates:  June 
19,20,  21,  26.  27,  and  28:  If  the  summer 
season  does  not  take  the  entire  sunmier 
sub-quota  for  these  subareas,  ODFW 
recommended  these  additional  potential 
opening  dates:  August  22  and  23, 
September  5,  6, 19,  and  20,  October  17 
and  18.  These  reconmiendations  meet 
the  requirements  of  the  CSP  for  these 
subareas. 

For  the  southenunost  subarea,  south 
of  Humbug  Mountain,  Oregon,  ODFW 
recommended  opening  this  subarea  on 
May  1  and  continuing  the  season  until 
September  30,  7  days  per  week.  This 
recommended  season  meets  the 
requirements  of  the  CSP. 

NMFS  is  implementing  sport  fishing 
management  measures  in  Area  2  A  based 
on  recommendations  from  the  states  in 
accordance  with  the  CSP. 

Technical  Correction  to  Halibut 
Regulations 

With  this  rule,  NMFS  will  revise  the 
Federal  halibut  regulations  at  50  CFR 
300.63,  which  authorize  vessels  with 
IPHC  licenses  that  are  operating  in  the 
primary  sablefish  longline  fishery  north 
of  Pt.  Chehalis  to  land  halibut  taken 
incidentally  in  that  fishery.  The 
technical  correction  will  alter  the 
regulations  to  more  clearly  state  that  no 
halibut  taken  in  this  fishery  may  be 
landed  south  of  Pt.  Chehalis.  This  is  a 
minor  clarification  and  has  no 
substantive  effect  on  the  environment  or 
the  regulated  conununity  because  it 
only  clarifies  where  halibut  taken 
incidentally  in  the  primary  sablefish 
longline  fishery  may  be  landed. 

Annual  Halibut  Management  Measures 

The  annual  management  measures 
that  follow  for  the  2003  Pacific  halibut 
fishery  are  identical  to  those 
recommended  by  the  IPHC  and 
approved  by  the  Secretary  of  State. 

2003  Pacific  Halibut  Fishery 
Regulations 

Regulations  respecting  the 
Convention  Between  Canada  and  the 
United  States  of  America  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  Northern  Pacific  Ocean  and  Bering 
Sea. 

1.  Short  Title 

These  regulations  may  be  cited  §s  the 
Pacific  Halibut  Fishery  Regulations. 

2.  Application 

(1)  These  Regulations  apply  to 
persons  and  vessels  fishing  for  haUbut 
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in,  or  possessing  halibut  taken  from  the 
maritime  area  as  defined  in  Section  3. 

(2)  Sections  3  to  6  apply  generally  to 
all  halibut  fishing. 

(3)  Sections  7  to  21  apply  to 
commercial  fishing  for  halibut. 

(4)  Section  22  applies  to  the  United 
States  treaty  Indian  fishery  in  subarea 
2A-1. 

(5)  Section  23  applies  to  customary 
and  traditional  fishing  in  Alaska. 

(6)  Section  24  applies  to  sport  fishing 
for  halibut. 

(7)  These  Regulations  do  not  apply  to 
fishing  operations  authorized  or 
conducted  by  the  Commission  for 
research  purposes. 

3.  Interpretation 

(1)  In  these  Regulations, 

(a)  Authorized  officer  means  any 
State,  Federal,  or  Provincial  officer 
authorized  to  enforce  these  regulations 
including,  but  not  limited  to,  the 
National  Marine  Fisheries  Service 
(NMFS),  Canada's  Department  of 
Fisheries  and  Oceans  (DFO),  Alaska 
Division  of  Fish  and  Wildlife  Protection 
(ADFWP).  United  States  Coast  Guard 
(USCG),  Washington  Department  of  Fish 
and  Wildlife  (WDFW),  and  the  Oregon 
State  Police  (OSP); 

(b)  Authorized  cleamnce  personnel 
means  an  authorized  officer  of  the 
United  States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor; 

(c)  Charter  vessel  means  a  vessel  used 
for  hire  in  sport  fishing  for  halibut,  but 
not  including  a  vessel  without  a  hired 
operator; 

(d)  Commercial  fishing  menns  fishing, 
other  than  treaty  Indian  ceremonial  and 
subsistence  fishing  as  referred  to  in 
section  22,  and  customary  and 
traditional  fishing  as  referred  to  in 
section  23  and  defined  by  and  regulated 
pursuant  to  National  Marine  Fisheries 
Service  regulations  published  at  50  CFR 
Code  of  Federal  Regulations  Part  300, 
the  resulting  catch  of  which  is  sold  or 
bartered;  or  is  intended  to  be  sold  or 
bartered; 

(e)  Commission  means  the 
International  Pacific  Halibut 
Commission; 

(f)  Daily  bag  limit  means  the 
maximum  number  of  halibut  a  person 
may  take  in  any  calendar  day  from 
Convention  waters; 

(g)  Fishing  means  the  taking, 
harvesting,  or  catching  of  fish,  or  any 
activity  that  can  reasonably  be  expected 
to  result  in  the  taking,  harvesting,  or 
catching  of  fish,  including  specifically 
the  deployment  of  any  amount  or 
component  part  of  setline  gear 
anywhere  in  the  maritime  area; 

(h)  Fishing  period  limit  means  the 
maximiun  amount  of  halibut  that  may 


be  retained  and  landed  by  a  vessel 
diuing  one  fishing  period; 

(i)  Land  or  offload  with  respect  to 
halibut,  means  the  removal  of  halibut 
from  the  catching  vessel; 

(j)  License  means  a  halibut  fishing 
license  issued  by  the  Conunission 
pursuant  to  section  4; 

(k)  Maritime  area,  in  respect  of  the 
fisheries  jurisdiction  of  a  Contracting 
Party,  includes  without  distinction  areas 
within  and  seaward  of  the  territorial  sea 
and  internal  waters  of  that  Party; 

(1)  Operator,  with  respect  to  any 
vessel,  means  the  owner  and/or  the 
master  or  other  individual  on  board  and 
in  charge  of  that  vessel; 

(m)  Overall  length  of  a  vessel  means 
the  horizontal  distance,  rounded  to  the 
nearest  foot,  between  the  foremost  part 
of  the  stem  and  the  aftermost  part  of  the 
stem  (excluding  bowsprits,  rudders, 
outboard  motor  brackets,  and  similar 
fittings  or  attachments); 

(n)  Person  includes  an  individual, 
corporation,  firm,  or  association; 

(0)  Regulatory  area  means  an  area 
referred  to  in  section  6; 

(p)  Setline  gear  means  one  or  more 
stationary,  buoyed,  and  anchored  lines 
with  hooks  attached; 

(q)  Sport  fishing  means  all  fishing 
other  than  commercial  fishing,  treaty 
Indian  ceremonial  and  subsistence 
fishing  as  referred  to  in  section  22,  and 
customary  and  traditional  fishing  as 
referred  to  in  section  23  and  defined  in 
and  regulated  pursuant  to  National 
Marine  Fisheries  Service  regulations 
published  in  50  Code  of  Federal 
Regulations  Part  300; 

(r)  Tender  means  any  vessel  that  buys 
or  obtains  fish  directly  from  a  catching 
vessel  and  transports  it  to  a  port  of 
landing  or  fish  processor; 

(s)  VMS  transmitter  means  a  NMFS- 
approved  vessel  monitoring  system 
transmitter  that  automatically 
determines  a  vessel's  position  and 
transmits  it  to  a  NMFS-approved 
communications  service  provider.* 

(2)  In  these  Regulations,  all  bearings 
are  true  aiid  all  positions  are  determined 
by  the  most  recent  charts  issued  by  the 
United  States  National  Ocean  Service  or 
the  Canadian  Hydrographic  Service. 

(3)  In  these  Regulations,  all  weights 
shall  be  computed  on  the  basis  that  the 
heads  of  the  fish  are  off  and  their 
entrails  removed. 

4.  Licensing  Vessels  for  Area  2A 

(1)  No  person  shall  fish  for  halibut 
from  a  vessel,  nor  possess  halibut  on 


<  Call  NOAA  Enforcement  Division,  Alaska 
Region,  at  907-586-7225  between  the  hours  of  0800 
and  1600  local  time  for  a  list  of  NMFS-approved 
VMS  transmitters  and  communications  service 
providers. 


board  a  vessel,  used  either  for 
commercial  fishing  or  as  a  charter  vessel 
in  Area  2A,  unless  the  Commission  has 
issued  a  license  valid  for  fishing  in  Area 
2A  in  respect  of  that  vessel. 

(2)  A  license  issued  for  a  vessel 
operating  in  Area  2A  shall  be  valid  only 
for  operating  either  as  a  charter  vessel 
or  a  conunercial  vessel,  but  not  both. 

(3)  A  vessel  with  a  valid  Area  2A 
commercial  license  cannot  be  used  to 
sport  fish  for  Pacific  halibut  in  Area  2A. 

(4)  A  license  issued  for  a  vessel 
operating  in  the  commercial  fishery  in 
Area  2A  shall  be  valid  for  one  of  the 
following,  but  not  both. 

(a)  The  directed  commercial  fishery    , 
during  the  fishing  periods  specified  in 
paragraph  (2)  of  section  8  and  the 
incidental  commercial  fishery  during 
the  sablefish  fishery  specified  in 
paragraph  (3)  of  section  8;  or 

(b)  The  incidental  catch  fishery 
during  the  salmon  troll  fishery  specified 
in  paragraph  (4)  of  section  8. 

(5)  A  license  issued  in  respect  of  a 
vessel  referred  to  in  paragraph  (1)  of  this 
section  must  be  carried  on  board  that 
vessel  at  all  times  and  the  vessel 
operator  shall  permit  its  inspection  by 
any  authorized  officer. 

(6)  The  Commission  shall  issue  a 
license  in  respect  of  a  vessel,  without 
fee,  from  its  office  in  Seattle, 
Washington,  upon  receipt  of  a 
completed,  written,  and  signed 
"Application  for  Vessel  License  for  the 
Halibut  Fishery"  form. 

(7)  A  vessel  operating  in  the  directed 
commercial  fishery  or  the  incidental 
commercial  fishery  during  the  sablefish 
fishery  in  Area  2A  must  have  its 
"Application  for  Vessel  License  for  the 
Halibut  Fishery"  form  postmarked  no 
later  than  11:59  p.m.  on  April  30,  or  on 
the  first  weekday  in  May  if  April  30  is 

a  Saturday  or  Sunday. 

(8)  A  vessel  operating  in  the 
incidental  commercial  fishery  during 
the  salmon  troll  season  in  Area  2A  must 
have  its  "Application  for  Vessel  License 
for  the  Halibut  Fishery"  form 
postmarked  no  later  than  1 1 :59  p.m.  on 
March  31 ,  or  the  first  weekday  in  April 
if  March  31  is  a  Saturday  or  Sunday. 

(9)  Application  forms  may  be 
obtained  from  any  authorized  officer  or 
from  the  Commission. 

(10)  Information  on  "Application  for 
Vessel  License  for  the  Halibut  Fishery" 
form  must  be  accurate. 

(11)  The  "Application  for  Vessel 
License  for  the  Halibut  Fishery"  form 
shall  be  completed  and  signed  by  the 
vessel  owner. 

(12)  Licenses  issued  under  this 
section  shall  be  valid  only  during  the 
year  in  which  they  are  issued. 
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(13)  A  new  license  is  required  for  a 
vessel  that  is  sold,  transferred,  renamed, 
or  redocumented. 

(14)  The  Ucense  required  under  this 
section  is  in  addition  to  any  license, 
however  designated,  that  is  required 
under  the  laws  of  the  United  States  or 
any  of  its  States. 

(15)  The  United  States  may  suspend, 
revoke,  or  modify  any  license  issued 
under  this  section  under  policies  and 
procedures  in  Title  15,  Code  of  Federal 
Regulations,  Part  904. 

5.  In-Season  Actions 

(1)  The  Commission  is  authorized  to 
establish  or  modify  regvd^tions  during 
the  season  after  determining  that  such 
action: 


(a)  Will  not  result  in  exceeding  the 
catch  limit  established  preseason  for 
each  regulatory  area; 

(b)  Is  consistent  with  the  Convention 
between  the  United  States  of  America 
and  Canada  for  the  Preservation  of  the 
Halibut  Fishery  of  the  Northern  Pacific 
Ocean  and  Bering  Sea,  and  applicable 
domestic  law  of  either  Canada  or  the 
United  States;  and 

(c)  Is  consistent,  to  the  maximum 
extent  practicable,  with  any  domestic 
catch  sharing  plans  or  other  domestic 
allocation  programs  developed  by  the 
United  States  or  Canadian  governments. 

(2)  In-season  actions  may  include,  but 
are  not  limited  to,  establishment  or 
modification  of  the  following: 

(a)  Closed  areas; 

(b)  Fishing  periods; 


(c)  Fishing  period  limits; 

(d)  Gear  restrictions; 

(e)  Recreational  bag  limits; 

(f)  Size  limits;  or 

(g)  Vessel  clearances. 

(3)  In-season  changes  will  be  effective 
at  the  time  and  date  specified  by  the 
Commission. 

(4)  The  Conunission  will  announce 
in-season  actions  under  this  section  by 
providing  notice  to  major  halibut 
processors;  Federal,  State,  United  States 
treaty  Indian,  Provincial  fishery 
officials,  and  the  media. 

6.  Regulatory  Areas 

The  following  areas  shall  be 
regulatory  areas  (see  Figure  1)  for  the 
purposes  of  the  Convention: 


45*N 


i7<rE 


iSff" 


ITCW 


letrw 


i5(n«         i4(rw 
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Figure  1.  Regulatory  areas  for  the  Pacific  halibut  fishery. 


(1)  Area  2A  includes  all  waters  off  the 
states  of  California,  Oregon,  and 
Washington: 

(2)  Area  2B  includes  all  waters  off 
British  Columbia; 

(3)  Area  2C  includes  all  waters  off 
Alaska  that  are  east  of  a  line  running 
340°  true  from  Cape  Spencer  Light 
(58°11'54''N.  lat,  136°38'24'' W.  long.) 
and  south  and  east  of  a  Une  nmning 
205°  true  from  said  light; 

(4)  Area  3A  includes  all  waters 
between  Area  2C  and  a  line  extending 
from  the  most  northerly  point  on  Cape 
Aklek  (57°41'15''N.  lat.,  155°35'0'' W. 
long.)  to  Cape  Ikolik  {57°17'17"  N.  lat., 
154°47'18''  W.  long),  then  along  the 
Kodiak  Island  coastline  to  Cape  Trinity 
(56°44'50'' N.  lat.,  154°08'44'' W.  long.), 
then  140°  true; 

(5)  Area  3B  includes  all  waters 
between  Area  3A  and  a  line  extending 


150°  true  from  Cape  Lutke  (54°29'00''  N. 
lat.,  164°20'00''  W.  long.)  and  south  of 
54°49'00''  N.  lat.  in  Isanotski  Strait; 

(6)  Area  4A  includes  all  waters  in  the 
Gulf  of  Alaska  west  of  Area  3B  and  in 
the  Bering  Sea  west  of  the  closed  area 
defined  in  section  10  that  are  east  of 
172°00'00"'  W.  long,  and  south  of 
56°20'00"  N.  lat.; 

(7)  Area  4B  includes  all  waters  in  the 
Bering  Sea  and  the  Gulf  of  Alaska  west 
of  Area  4A  and  south  of  56°20'00''  N. 
lat; 

(8)  Area  4C  includes  all  waters  in  the 
Bering  Sea  north  of  Area  4A  and  north 
of  the  closed  area  defined  in  section  10 
which  are  east  of  17l°00'00''  W.  long., 
south  of  58°00'00''  N.  lat.,  and  west  of 
168°00'00"'  W.  long.; 

(9)  Area  4D  includes  all  waters  in  the 
Bering  Sea  north  of  Areas  4A  and  4B, 


north  and  west  of  Area  4C,  and  west  of 
168°00'00''  W.  long.; 

(10)  Area  4E  includes  all  waters  in  the 
Bering  Sea  north  and  east  of  the  closed 
area  defined  in  section  10,  east  of 
168°00'00''  W.  long.,  and  south  of 
65°34'00''  N.  lat. 

7.  Fishing  in  Regulatory  Area  4E  and  4D 

(1)  Section  7  applies  only  to  any 
person  fishing,  or  vessel  that  is  used  to 
fish  for.  Area  4E  Community 
Development  Quota  (CDQ)  or  Area  4D 
CDQ  halibut  provided  that  the  total 
annual  halibut  catch  of  that  person  or 
vessel  is  landed  at  a  port  within  Area  4E 
or4D. 

(2)  A  person  may  retain  halibut  taken 
with  setline  gear  in  Area  4E  CDQ  and 
4D  CDQ  fishery  that  are  smaller  than  the 
size  limit  specified  in  section  13, 
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provided  that  no  person  may  sell  or 
barter  such  halibut. 

(3)  The  manager  of  a  CDQ 
organization  that  authorizes  persons  to 
harvest  halibut  in  the  Area  4E  or  4D 
CDQ  fisheries  must  report  to  the 
Commission  the  total  number  and 
weight  of  undersized  halibut  taken  and 
retained  by  such  persons  pursuant  to 
section  7,  paragraph  (2).  This  report, 
which  shall  include  data  and 
methodology  used  to  collect  the  data, 
must  be  received  by  the  Commission 
prior  to  December  1  of  the  year  in  which 
such  hahbut  were  harvested. 

8.  Fishing  Periods 

(1)  The  fishing  periods  for  each 
regulatory  area  apply  where  the  catch 
limits  specified  in  section  11  have  not 
been  taken. 

(2)  Each  fishing  period  in  the  Area  2A 
directed  fishery  ^  shall  begin  at  0800 
hours  and  terminate  at  1800  hours  local 
time  on  June  25,  July  9,  July  23,  August 
6,  August  20,  September  3,  and 
September  1 7  unless  the  Commission 
specifies  otherwise. 

(3)  Notwithstanding  paragraph  (7)  of 
section  1 1 .  an  incidental  catch  fishery  ' 
is  authorized  during  the  sablefish 
seasons  in  Area  2A  in  accordance  with 
regulations  promulgated  by  NMFS. 

(4)  Notwithstanding  paragraph  (2), 
and  paragraph  (7)  of  section  11,  an 
incidental  catch  fishery  is  authorized 
during  salmon  troll  seasons  in  Area  2A 
in  accordance  with  regulations 
promulgated  by  NMFS. 

(5)  The  fishing  period  in  Areas  2B,  2C, 
3A,  3B,  4A,  4B,  4C,  4D,  and  4E  shall 
begin  at  1200  hours  local  time  on  March 
1  and  terminate  at  1200  hours  local  time 
on  November  15,  unless  the 
Commission  specifies  otherwise. 

(6)  All  commercial  fishing  for  halibut 
in  Areas  2A,  23,  2C,  3A.  3B.  4A,  4B,  4C, 
4D,  and  4E  shall  cease  at  1200  hours 
local  time  on  November  15. 

9.  Closed  Periods 

(1)  No  person  shall  engage  in  fishing 
for  halibut  in  any  regulatory  area  other 
than  during  the  fishing  periods  set  out 
in  section  8  in  respect  of  that  area. 

(2)  No  person  shall  land  or  otherwise 
retain  halibut  caught  outside  a  fishing 
period  applicable  to  the  regulatory  area 
where  the  halibut  was  taken. 


^The  directed  fisherv  is  restricted  to  waters  that 
are  south  of  Point  Chehalis.  Washington  (46°53'18" 
N.  lat.)  under  regulations  promulgated  by  the 
National  Marine  Fisheries  Service  and  published  in 
the  Federal  Register. 

J  The  incidental  fishery  during  the  directed,  fixed 
gear  sablefish  season  is  restricted  to  waters  that  are 
north  of  Point  Chehalis.  Washington  (46''53'18"  N. 
lat.  under  regulations  promulgated  by  the  National 
Marine  Fisheries  Service  and  published  in  the 
Federal  Ragiater. 


(3)  Subject  to  paragraphs  (7),  (8).  (9). 
and  (10)  of  section  19,  these  Regulations 
do  not  prohibit  fishing  for  any  species 
of  fish  other  than  halibut  during  the 
closed  periods. 

(4)  Notwithstanding  paragraph  (3),  no 
person  shall  have  halibut  in  his/her 
possession  while  fishing  for  any  other 
species  of  fish  during  the  closed 
periods. 

(5)  No  vessel  shall  retrieve  any  halibut 
fishing  gear  during  a  closed  period  if  the 
vessel  has  any  halibut  on  board. 

(6)  A  vessel  that  has  no  halibut  on 
board  may  retrieve  any  halibut  fishing 
gear  during  the  closed  period  after  the 
operator  notifies  an  authorized  officer  or 
representative  of  the  Commission  prior 
to  that  retrieval. 

(7)  After  retrieval  of  halibut  gear  in 
accordance  with  paragraph  (6),  the 
vessel  shall  submit  to  a  hold  inspection 
at  the  discretion  of  the  authorized 
officer  or  representative  of  the 
Commission. 

(8)  No  person  shall  retain  any  halibut 
caught  on  gear  retrieved  referred  to  in 
paragraph  (6).  > 

(9)  No  person  shall  possess  halibut 
aboard  a  vessel  in  a  regulatory  area 
during  a  closed  period  unless  that  vessel 
is  in  continuous  transit  to  or  within  a 
port  in  which  that  halibut  may  be 
lawfully  sold. 

10.  Closed  Area 

All  waters  in  the  Bering  Sea  north  of 
55°00'00''  N.  lat.  in  Isanotski  Strait  that 
are  enclosed  by  a  line  fi-om  Cape 
Sarichef  Light  (54°36'0''  N.  lat.. 
164°55'42''  W.  long.)  to  a  point  at 
56°20'00''  N.  lat.,  168°30'0O''  W.  long.; 
thence  to  a  point  at  58°21'25''  N. 
latitude,  les^OO'OO"  W.  long.;  thence  to 
Strogonof  Point  (56°53'18''  N.  lat.. 
158°50'37''  W.  long.);  and  then  along  the 
northern  coasts  of  the  Alaska  Peninsula 
and  Unimak  Island  to  the  point  of  origin 
at  Cape  Sarichef  Light  are  closed  to 
halibut  fishing  and  no  person  shall  fish 
for  halibut  therein  or  have  halibut  in 
his/her  possession  while  in  those  waters 
except  in  the  course  of  a  continuous 
transit  across  those  waters.  All  waters  in 
Isanotski  Strait  between  55°00'00''  N. 
lat.  and  54°49'00''  N.  lat.  are  closed  to 
halibut  fishing. 

1 1 .  Catch  Limits 

(1)  The  total  allowable  catch  of 
halibut  to  be  taken  during  the  halibut 
fishing  periods  specified  in  section  8 
shall  be  limited  to  the  weight  expressed 
in  pounds  or  metric  tons  shown  in  the 
following  table: 


Regulatory  area 


2A:  Directed  com- 
mercial, and  ifKi- 
dental  commer- 
cial during  salm- 
on troll  fishery  ... 

2A:  Incidental  com- 
mercial during 
sablefish  fishery 

2B  

2C  , 

3A  

38  

4A  

4B 

4C  ...: 

4D  

4E  


Catch  limit 


Pounds       Metric  tons 


262,000 


70,000 
11,750,0 
8.500.00 
22,630,0 
17,130,0 
4.970,00 
4,180,00 
2,030,00 
2,030,00 
390,000 


118.8 


31.7 

5,328.8 

3,854.9 

10,263.0 

7,768.7 

2.254.0 

1,895.7 

920.6 

920.6 

176.9 


(2)  Notwithstanding  paragraph  (1), 
regulations  pertaining  to  the  division  of 
the  Area  2A  catch  limit  between  the 
directed  commercial  fishery  and  the 
incidental  catch  fishery  as  described  in 
paragraph  (4)  of  section  8  will  be 
promulgated  by  the  National  Marine 
Fisheries  Service  and  published  in  the 
Federal  Register. 

(3)  The  Commission  shall  determine 
and  announce  to  the  public  the  date  on 
which  the  catch  limit  for  Area  2A  will 

be  taken. 

(4)  Notwithstanding  paragraph  (1), 
Area  2B  will  close  only  when  all 
Individual  Vessel  Quotas  assigned  by 
Canada's  Department  of  Fisheries  and 
Oceans  are  taken,  or  November  15, 
whichever  is  earlier. 

(5)  Notwithstanding  paragraph  (1), 
Areas  2C,  3A.  3B,  4A.  4B.  4C.  4D,  and 
4E  will  each  close  only  when  all 
Individual  Fishing  Quotas  and  all 
Community  Development  Quotas  issued 
by  the  National  Marine  Fisheries 
Service  have  been  taken,  or  November 
15,  whichever  is  earlier: 

(6)  If  the  Commission  determines  that 
the  catch  limit  specified  for  Area  2A  in 
paragraph  (1)  would  be  exceeded  in  an 
unrestricted  10-hour  fishing  period  as 
specified  in  paragraph  (2)  of  section  8. 
the  catch  limit  for  that  area  shall  be 
considered  to  have  been  taken  unless 
fishing  period  limits  are  implemented. 

(7)  When  under  paragraphs  (2),  (3), 
and  (6)  the  Commission  has  announced 
a  date  on  which  the  catch  limit  for  Area 
2A  will  be  taken,  no  person  shall  fish 
for  halibut  in  that  area  after  that  date  for 
the  rest  of  the  year,  unless  the 
Commission  has  annouhced  the 
reopening  of  that  area  for  halibut 
fishing. 

(8)  Notwithstanding  paragraph  (1).  the 
total  allowable  catch  of  halibut  that  may 
be  taken  in  the  Area  4E  directed 
commercial  fishery  is  equal  to  the 

,  combined  annual  catch  limits  specified 
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for  the  Area  4D  and  Area  4E  Community 
Development  Quotas.  The  annual  Area 
4D  CDQ  catch  limit  will  decrease  by  the 
equivalent  amount  of  halibut  CDQ  taken 
in  Area  4E  in  excess  of  the  annual  Area 
4E  CDQ  catch  limit. 

12.  Fishing  Period  Limits 

(1)  It  shall  be  unlawful  for  any  vessel 
to  retain  more  halibut  than  authorized 
by  that  vessel's  license  in  any  fishing 
period  for  which  the  Commission  has 
announced  a  fishing  period  limit. 

(2)  The  operator  ofany  vessel  that 
fishes  for  halibut  diiring  a  fishing  period 
when  fishing  period  liinits  are  in  effect 
must,  upon  commencing  an  offload  of 
halibut  to  a  commercial  fish  processor, 
completely  offload  all  halibut  on  board 
said  vessel  to  that  processor  and  ensure 
that  all  halibut  is  weighed  and  reported 
on  State  fish  tickets. 

(3)  The  operator  of  any  vessel  that 
fishes  for  halibut  during  a  fishing  period 
when  fishing  period  limits  are  in  effect 
must,  upon  commencing  an  offload  of 
halibut  other  than  to  a  commercial  fish 
processor,  completely  offload  all  halibut 


on  board  said  vessel  and  ensure  that  all 
halibut  are  weighed  and  reported  on 
State  fish  tickets. 

(4)  The  provisions  of  paragraph  (3)  are 
not  intended  to  prevent  retail  over-the- 
side  sales  to  individual  purchasers  so 
long  as  all  the  halibut  on  board  is 
ultimately  offloaded  and  reported. 

(5)  When  fishing  period  limits  are  in 
effect,  a  vessel's  maximum  retainable 
catch  will  be  determined  by  the 
Commission  based  on: 

(a)  The  vessel's  overall  length  in  feet 
and  associated  length  class; 

(b)  The  average  performance  of  all 
vessels  within  that  class;  and 

(c)  The  remaining  catch  limit. 

(6)  Length  classes  are  shown  in  the 
following  table: 


Overall  length  (in  feet) 

Vessel 
dass 

1-25  

A 

2fr-30  , 

31-35  

B 

c 

36-40  

D 

41-45  

E- 

46-50  

F 

Overall  length  (in  feet) 

Vessel 
dass 

51-55  

Q 

56+ 

H 

(7)  Fishing  period  limits  in  Area  2A 
apply  only  to  the  directed  hahbut 
fishery  referred  to  in  paragraph  (2)  of 
section  8. 

13.  Size  Limits 

(1)  No  person  shall  take  or  possess 
any  halibut  that 

(a)  With  the  head  on,  is  less  than  32 
inches  (81.3  cm)  as  measured  in  a 
straight  line,  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  with 
the  mouth  closed,  to  the  extreme  end  of 
the  middle  of  the  tail,  as  illustrated  in 
Figure  2;  or 

(b)  With  the  head  removed,  is  less 
than  24  inches  (61.0  cm)  as  measured 
from  the  base  of  the  pectoral  fin  at  its 
most  anterior  point  to  the  extreme  end 
of  the  middle  of  the  tail,  as  illustrated 
in  Figure  2. 


24  inches  (61 .0  cm)  with  head  off 


32  inches  (81.3  cm)  with  head  on 


Figure  2.  Minimum  commercial  size. 


(2)  No  person  shall  possess  on  board 
a  vessel  a  halibut  filleted  or  a  halibut 
that  has  been  mutilated,  or  otherwise 
disfigured  in  any  maimer  that  prevents 
the  determination  of  whether  the 
halibut  complies  with  the  size  limits 
specified  in  this  section,  except  that  this 
paragraph  shall  not  prohibit  the 
possession  on  board  a  vessel: 

(a)  Of  halibut  cheeks  cut  from  halibut 
caught  by  persons  authorized  to  process 
the  halibut  on  board  in  accordance  with 
NMFS  regulations  published  at  Title  50, 
Code  of  Federal  Regulations,  Part  679; 
and 

(b)  Of  fillets  from  halibut  that  have 
been  offloaded  in  accordance  with 


section  1 7  may  be  possessed  on  board 
the  harvesting  vessel  in  the  port  of 
landing  up  to  1800  hours  local  time  on 
the  calendar  day  following  the  offload.'* 

(3)  No  person  on  board  a  vessel 
fishing  for,  or  tendering,  halibut  caught 
in  Area  2A  shall  possess  any  halibut 
that  has  had  its  head  removed. 

14.  Careful  Release  of  Halibut 

(1)  All  halibut  that  are  caught  and  are 
not  retained  shall  be  immediately 
released  outboard  of  the  roller  and 


*  DFO  has  more  restrictive  regulations  therefore 
section  13(2)b  does  not  apply  to  fish  caught  in  Area 
2B  or  landed  in  British  Columbia.' 


returned  to  the  sea  with  a  minimum  of 
injury  by: 

(a)  Hook  straightening; 

(b)  Cutting  the  gangion  near  the  hook; 
or 

(c)  Carefully  removing  the  hobk  by 
twisting  it  from  the  halibut  with  a  gaff. 

15.  Vessel  Clearance  in  Area  4 

(1)  The  operator  ofany  vessel  that 
fishes  for  halibut  in  Areas  4A,  4B,  4C. 
or  4D  must  obtain  a  vessel  clearance 
before  fishing  in  any  of  these  areas,  and 
before  the  landing  of  any  halibut  caught 
in  any  of  these  areas,  unless  specifically 
exempted  in  paragraphs  (10),  (13),  (14), 
(15).  (16),  or  (17). 
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(2)  An  operator  obtaining  a  vessel 
clearance  required  by  paragraph  (1) 
must  obtain  the  clearance  in  person 
from  the  authorized  clearance  personnel 
and  sign  the  IPHC  form  documenting 
that  a  clearance  was  obtained,  except 
that  when  the  clearance  is  obtained  via 
VHP  radio  referred  to  in  paragraphs  5. 
8,  and  9,  the  authorized  clearance 
personnel  must  sign  the  IPHC  form 
documenting  that  the  clearance  was 
obtained. 

(3)  The  vessel  clearance  required 
under  paragraph  (1)  prior  to  fishing  in 
Area  4A  may  be  obtained  only  at  Nazan 
Bay  on  Atka  Island.  Dutch  Harbor  or 
Akutan,  Alaska,  from  an  authorized 
officer  of  the  United  States,  a 
representative  of  the  Commission,  or  a 
designated  fish  processor. 

(4)  The  vessel  clearance  required 
under  paragraph  (1)  prior  to  fishing  in 
Area  4B  may  only  be  obtained  at  Nazan 
Bay  on  Atka  Island  or  Adak.  Alaska, 
from  an  authorized  officer  of  the  United 
.States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor. 

(5)  The  vessel  clearance  required 
under  paragraph  (1)  prior  to  fishing  in 
Area  4C  or  4D  may  be  obtained  only  at 
St.  Paul  or  St.  George,  Alaska,  from  an 
authorized  officer  of  the  United  States, 
a  representative  of  the  Commission,  or 
a  designated  fish  processor  by  VHF 
radio  and  allowing  the  person  contacted 
to  confirm  visually  the  identity  of  the 
vessel. 

(6)  The  vessel  operator  shall  specify 
the  specific  regulatory  area  in  which 
fishing  will  take  place. 

(7)  Before  unloading  any  halibut 
caught  in  Area  4A,  a  vessel  operator 
may  obtain  the  clearance  required  under 
paragraph  (1)  only  in  Dutch  Harbor  or 
Akutan,  Alaska,  by  contacting  an 
authorized  officer  of  the  United  States, 

a  representative  of  the  Commission,  or 
a  designated  fish  processor. 

(8)  Before  unloading  any  halibut 
caught  in  Area  4B,  a  vessel  operator  may 
obtain  the  clearance  required  under 
paragraph  (1)  only  in  Nazan  Bay  on 
Atka  Island  or  Adak.  by  contacting  an 
authorized  officer  of  the  United  States. 

a  representative  of  the  Commission,  or 
a  designated  fish  processor  by  VHF 
radio  or  in  person. 

(9)  Before  unloading  any  halibut 
caught  in  Area  4C  or  4D,  a  vessel 
operator  may  obtain  the  clearance 
required  under  paragraph  (1)  only  in  St. 
Paul,  St.  George.  Dutch  Harbor,  ox 
Akutan,  Alaska,  either  in  person  or  by 
contacting  an  authorized  officer  of  the 
United  States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor.  The  clearances  obtained  in 
St.  Paul  or  St.  George,  Alaska,  can  be 


obtained  by  VHF  radio  and  allowing  the 
person  contacted  to  confirm  visually  the 
identity  of  the  vessel. 

(10)  Any  vessel  operator  who 
complies  with  the  requirements  in 
section  18  for  possessing  halibut  on 
board  a  vessel  that  was  caught  in  more 
than  one  regulator\'  area  in  Area  4  is 
exempt  from  the  clearance  requirements 
of  paragraph  (1)  of  this  section, 
provided  that: 

(a)  The  operator  of  the  vessel  obtains 
a  vessel  clearance  prior  to  fishing  in 
Area  4  in  either  Dutch  Harbor,  Akutan, 
St.  Paul,  St.  George,  Adak,  or  Nazan  Bay 
on  Atka  Island  by  contacting  an 
authorized  officer  of  the  United  States, 

a  representative  of  the  Commission,  or 
a  designated  fish  processor.  The 
clearance  obtained  in  St.  Paul,  St. 
George,  Adak,  or  Nazan  Bay  on  Atka 
Island  can  be  obtained  by  VHF  radio 
and  allowing  the  person  contacted  to 
confirm  visually  the  identity  of  the 
vessel.  This  clearance  will  list  the  Areas 
in  which  the  vessel  will  fish;  and 

(b)  Before  unloading  any  halibut  from 
Area  4,  the  vessel  operator  obtains  a 
vessel  clearance  from  Dutch  Harbor, 
Akutan,  St.  Paul,  St.  George,  Adak,  or 
Nazan  Bay  on  Atka  Island  by  contacting 
an  authorized  officer  of  the  United 
States,  a  representative  of  the 
Commission,  or  a  designated  fish 
processor.  The  clearance  obtained  in  St. 
Paul  or  St.  George  can  be  obtained  by 
VHF  radio  and  allowing  the  person 
contacted  to  confirm  visually  the 
identity  of  the  vessel.  The  clearance 
obtained  in  Adak  or  Nazan  Bay  on  Atka 
Island  can  be  obtained  by  VHF  radio. 

(11)  Vessel  clearances  shall  be 
obtained  between  0600  and  1800  hours, 
local  time. 

(12)  No  halibut  shall  be  on  board  the 
vessel  at  the  time  of  the  clearances 
required  prior  to  fishing  in  Area  4. 

(13)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4A  and  lands  its 
total  annual  halibut  catch  at  a  port 
within  Area  4A  is  exempt  from  the 
clearance  requirements' of  paragraph  (1). 

(14)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Area  4B  and  lands  its 
total  annual  halibut  catch  at  a  port 
within  Area  4B  is  exempt  fi-om  the 
clearance  requirements  of  paragraph  (1). 

(15)  Any  vessel  that  is  used  to  fish  for 
halibut  onlv  in  Area  4C  and  lands  its 
total  annual  halibut  catch  at  a  port 
within  Area  4C  is  exempt  from  the 
clearance  requirements  of  paragraph  (1). 

(16)  Any  vessel  that  is  used  to  fish  for 
halibut  only  in  Areas  4D  or  4E  and 
lands  its  total  annual  halibut  catch  at  a 
port  within  Areas  4D.  4E.  or  the  closed 
area  defined  in  section  10,  is  exempt 
from  the  clearance  requirements  of 
paragraph  (1), 


(17)  Any  vessel  that  carries  a 
transmitting  VMS  transmitter  while 
fishing  for  halibut  in  Area  4A.  4B,  4C, 
or  4D  and  until  all  halibut  caught  in  any 
of  these  areas  is  landed  is  exempt  from 
the  clearance  requirements  of  paragraph 
(1)  of  this  section,  provided  that:        . 

(a)  The  operator  of  the  vessel 
complies  with  NMFS"  vessel  monitoring 
system  regulations  published  at  50  CFR 
sections  679.28(f)(3).  (4)  and  (5);  and 

Jb)  The  operator  of  the  vessel  notifies 
NOAA  Fisheries  Office  for  Law 
Enforcement  at  806^304M846  (select 
option  1  to  speak  to  an  Enforcement 
Data  Clerk)  between  the  hours  of  0600 
and  0000  (midnight)  local  time  within 
72  hours  before  fishing  for  halibut  in 
Area  4A.  4B,  4C,  or  4D  and  receives  a 
VMS  confirmation  number. 

16.  Logs 

(1 )  The  operator  of  any  U.S.  vessel 
fishing  for  halibut  that  has  an  overall 
length  of  26  feet  (7.9  meters)  or  greater 
shall  maintain  an  accurate  log  of  halibut 
fishing  operations  in  the  Groundfish/ 
Individual  Fishing  Quota  (IFQ)  Daily 
Fishing  Longline  and  Pot  Gear  Logbook 
provided  by  NMFS,  or  Alaska  hook-and- 
line  logbook  provided  by  Petersburg 
Vessel  Owners  Association  or  Alaska 
Longline  Fisherman's  Association,  or 
the  Alaska  Department  of  Fish  and 
Game  (ADF&G)  longline-pot  logbook,  or 
the  logbook  provided  by  IPHC. 

(2)  The  logbook  referred  to  in 
paragraph  (1)  must  include  the 
following  information: 

(a)  The  name  of  the  vessel  and  the 
state  vessel  number  (ADF&G  or 
Washington  Department  of  Fish  and 
Wildlife  or  Oregon  Department  of  Fish 
and  Wildlife  or  California  Department  of 
Fish  and  Game  vessel  number); 

(b)  The  date(s)  upon  which  the  fishing 
gear  is  set  or  retrieved; 

(cf)  The  latitude  and  longitude  or  loran 
coordinates  or  a  direction  and  distance 
from  a  point  of  land  for  each  set  or  day; 

(d)  Tne  number  of  skates  deployed  or 
retrieved,  and  number  of  skates  lost;  and 

(e)  The  total  weight  or  number  of 
halibMt  retained  for  each  set  or  day. 

(3)  The  logbook  referred  to  in 
paragraph  (1)  shall  be 

(a)  Maintained  on  board  the  vessel; 

(b)  Updated  not  later  than  24  hours 
after  midnight  local  time  for  each  day 
fished  and  prior  to  the  offloading  or  sale 
of  halibut  taken  during  that  fishing  trip; 

(c)  Retained  for  a  period  of  two  years 
by  the  owner  or  operator  of  the  vessel; 

(d)  Open  to  inspection  by  an 
authorized  officer  or  any  authorized 
representative  of  the  Conunission  upon 
demand;  and 

(e)  Kept  on  board  the  vessel  when 
engaged  in  halibut  fishing,  during 
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transits  to  port  of  landing,  and  until  the 
offlanding  of  all  halibut  is  completed. 

(4)  The  log  referred  to  in  paragraph  (1) 
does  not  apply  to  the  incidental  halibut 
fishery  during  the  salmon  troll  season  in 
Area  2A  defined  in  paragraph  (4)  of 
section  8. 

(5)  The  operator  of  any  Canadian 
vessel  fishing  for  halibut  shall  maintain 
an  accurate  log  recorded  in  the  British 
Columbia  Halibut  Fishery  logbook 
provided  by  DFO. 

(6)  The  logbook  referred  to  in 
paragraph  (5)  must  include  the 
following  information: 

(a)  The  name  of  the  vessel  and  the 
Department  of  Fisheries  and  Ocean's 
vessel  number; 

(b)  The  date(s)  upon  which  the  fishing 
gear  is  set  or  retrieved; 

(c)  The  latitude  and  longitude  or  loran 
coordinates  or  a  direction  and  distance 
from  a  point  of  land  for  each  set  or  day; 

(d)  The  number  of  skates  deployed  or 
retrieved,  and  number  of  skates  lost;  and 

(e)  The  total  weight  or  number  of 
halibut  retained  for  each  set  or  day. 

(7)  The  logbook  referred  to  in 
paragraph  (5)  shall  be: 

(a)  Maintained  on  board  the  vessel; 

(b)  Updated  not  later  than  24  hours 
after  midnight  local  time  for  each  day 
fished  and  prior  to  the  offloading  or  sale 
of  halibut  taken  during  that  fishing  trip; 

(c)  Retained  for  a  period  of  two  years 
by  the  owner  or  operator  of  the  vessel; 

(d)  Open  to  inspection  by  an 
authorized  officer  or  any  authorized 
representative  of  the  Commission  upon 
demand; 

(e)  Kept  on  board  the  vessel  when 
engaged  in  halibut  fishing,  during 
transits  to  port  of  landing,  and  imtil  the 
offloading  of  all  halibut  is  completed; 

(f)  Mailed  to  the  Department  of 
Fisheries  and  Oceans  (white  copy) 
within  seven  days  of  offloading;  and 

(g)  Mailed  to  the  International  Pacific 
Halibut  Commission  (yellow  copy) 
within  seven  days  of  the  final  offload  if 
not  collected  by  an  International  Pacific 
Halibut  Commission  employee. 

(8)  The  poundage  of  any  halibut  that 
is  not  sold,  but  is  utilized  by  the  vessel 
operator,  his/her  crew  members,  or  any 
other  person  for  personal  use,  shall  be 
recorded  in  the  vessel's  log  within  24- 
hours  of  offloading. 

(9)  No  person  shall  make  a  false  entry 
in  a  log  referred  to  in  this  section. 

17.  Receipt  and  Possession  of  Halibut. 

(1)  No  person  shall  receive  halibut 
from  a  United  States  vessel  that  does  not 
have  on  board  the  license  required  by 
section  4. 

(2)  No  person  shall  offload  halibut 
from  a  vessel  imless  the  gills  and 


entrails  have  been  removed  prior  to 
offloading.  5 

(3)  It  shall  be  the  responsibility  of  a 
vessel  operator  who  lands  halibut  to 
continuously  and  completely  offload  at 
a  single  offload  site  all  halibut  on  board 
the  vessel. 

(4)  A  registered  buyer  (as  that  term  is 
defined  in  regulations  promulgated  by 
the  National  Marine  Fisheries  Service 
and  codified  at  Title  50,  Code  of  Federal 
Regulations,  Part  679)  who  receives 
halibut  harvested  in  Individual  Fishing 
Quota  (IfQ)  and  Community 
Development  Quota  (CDQ)  fisheries  in 
Areas  2C,  3A,  3B,  4A,  4B,  4C,  4D,  and 
4E,  directly  from  the  vessel  operator  that 
harvested  such  halibut  must  iveigh  all 
the  halibut  received  and  record  the 
following  information  on  Federal  catch 
reports:  date  of  offload;  name  of  vessel; 
vessel  number;,  scale  weight  obtained  at 
the  time  of  offloading,  including  the 
weight  (in  pounds)  of  halibut  purchased 
by  the  registered  buyer,  the  weight  (in 
povinds)  of  halibut  offloaded  in  excess 
of  the  IFQ  or  CDQ,  the  weight  of  halibut 
(in  pounds)  retained  for  personal  use  or 
for  future  sale,  and  the  weight  (in 
pounds)  of  halibut  discarded  as  unfit  for 
human  consumption. 

(5)  The  first  recipient,  commercial 
fish  processor,  or  buyer  in  the  United 
States  who  purchases  or  receives  halibut 
directly  from  the  vessel  operator  that 
harvested  such  halibut  must  weigh  and 
record  all  halibut  received  and  record 
the  following  information  on  state  fish 
tickets:  the  date  of  offload,  vessel 
number,  total  weight  obtained  at  the 
time  of  offload  including  the  weight  (in 
pounds)  of  halibut  purchased,  the 
weight  (in  pounds)  of  halibut  offloaded 
in  excess  of  the  IFQ,  CDQ,  or  fishing 
period  limits,  the  weight  of  halibut  (in 
pounds)  retained  for  personal  use  or  for 
future  sale,  and  the  weight  (in  pounds) 
of  halibut  discarded  as  unfit  for  human 
consumption. 

(6)  The  master  or  operator  of  a 
Canadian  vessel  that  was  engaged  in 
halibut  fishing  must  weigh  and  record 
all  halibut  on  board  said  vessel  at  the 
time  offloading  commences  and  record 
on  Provincial  fish  tickets  or  Federal 
catch  reports  the  date,  locality,  name  of 
vessel,  the  name(s)  of  the  person(s)  from 
whom  the  halibut  was  purchased;  and 
the  scale  weight  obtained  at  the  time  of 
offloading  of  all  halibut  on  board  the 
vessel  including  the  pounds  purchased; 
pounds  in  excess  of  Individual  Vessel 
Quotas  (IVQs);  poimds  retained  for 
personal  use;  and  pounds  discarded  as 
unfit  for  hiunan  consumption. 


(7)  No  person  shall  make  a  false  entty 
on  a  State  or  Provincial  fish  ticket  or  a 
Federal  catch  or  landing  report  referred 
to  in  paragraphs  (4),  (5),  and  (6)  of 
section  17. 

(8)  A  copy  of  the  fish  tickets  or  catch 
reports  referred  to  in  paragraphs  (4),  (5), 
and  (6)  shall  be: 

(a)  Retained  by  the  person  making 
them  for  a  period. of  three  years  from  the 
date  the  fish  tickets  or  catch  reports  are 
made;  and 

(b)  Open  to  inspection  by  an 
authorized  officer  or  any  authorized 
representative  of  the  Commission. 

(9)  No  person  shall  possess  any 
halibut  taken  or  retained  in 
contravention  of  these  Regulations. 

(10)  When  halibut  are  landed  to  other 
than  a  commercial  fish  processor  the 
records  required  by  paragraph  (5)  shall 
be  maintained  by  the  operator  of  the 
vessel  from  which  that  halibut  was 
caught,  in  compliance  with  paragraph 
(8). 

(11)  It  shall  be  luilawful  to  enter  a 
Halibut  Commission  license  number  on 
a  State  fish  ticket  for  any  vessel  other 
than  the  vessel  actually  used  in  catching 
the  halibut  reported  thereon. 

18.  Fishing  Multiple  Regulatory  Areas 

(1)  Except  as  provided  in  tliis  section, 
no  person  shall  possess  at  the  same  time 
on  board  a  vessel  halibut  caught  in  more 
than  one  regulatory  area. 

(2)  Halibut  caught  in  more  than  one 
of  the  Regulatory  Areas  2C,  3  A,  or  3B 
may  be  possessed  on  board  a  vessel  at 
the  same  time  providing  the  operator  of 
the  vessel: 

(a)  Has  a  NMFS-certified  observer  on 
board  when  required  by  NMFS  - 
regulations  *^  published  at  title  50,  Code 
of  Federal  Regulations,  section 
679.7(f)(4);  and 

(b)  Can  identify  the  regulator\'  area  in 
which  each  halibut  on  board  was  caught 
by  separating  halibut  from  different 
areas  in  the  hold,  tagging  halibut,  or  by 
other  means. 

(3)  Halibut  caught  in  more  than  one 
of  the  Regulatory  Areas  4A.  4B,  4C,  or 
4D  may  be  possessed  on  board  a  vessel 
at  the  same  time  providing  the  operator 
of  the  vessel: 

(a)  Has  a  NMFS-certified  observer  on 
board  the  vessel  when  halibut  caught  in 
different  regulatory  areas  are  on  board; 
and 

(b)  Can  identify  the  regulatory  area  in 
which  each  halibut  on  board  was  caught 
by  separating  halibut  from  different 
areas  in  the  hold,  tagging  halibut,  or  by 
other  means. 


^  DFO  did  not  adopt  this  regulation  therefore 
section  17  paragraph  2  does  not  apply  to  flsh  caught 
in  Area  2B. 


*  Without  an  observer,  a  vessel  cannot  have  on 
board  more  lulibut  than  the  IFXj  for  the  area  that 
is  being  fished  even  if  some  of  the  catch  occurred 
earlier  in  a  different  area. 
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(4)  Halibut  caught  in  Regulatory  Areas 
4A.  4B,  4C.  and  4D  may  be  possessed  on 
board  a  vessel  when  in  compliance  with 
paragraph  (3)  and  if  halibut  from  Area 
4  are  on  board  the  vessel,  the  vessel  can 
have  halibut  caught  in  Regulatory  Areas 
2C,  3A,  and  3B  on  board  if  in  ' 
compliance  with  paragraph  (2). 

19.  Fishing  Gear 

(1)  No  person  shall  fish  for  halibut 
using  any  gear  other  than  hook  and  line 
gear. 

(2)  No  person  shall  possess  halibut 
taken  with  any  gear  other  than  hook  and 
line  gear. 

(3)  No  person  shall  possess  halibut 
while  on  board  a  vessel  carrying  any 
trawl  nets  or  fishing  pots  capable  of 
catching  halibut,  except  that  in  Areas 
2C.  3A.  3B,  4A,  48.  4C,  4D.  or  4E, 
halibut  heads,  skin,  entrails,  bones  or 
fins  for  use  as  bait  may  be  possessed  on 
board  a  vessel  carrying  pots  capable  of 
catching  halibut,  provided  that  a  receipt 
dociunenting  purchase  or  transfer  of 
these  halibut  parts  is  on  board  the 
vessel. 

(4)  All  setline  or  skate  marker  buoys 
carried  on  board  or  used  by  any  United 
States  vessel  used  for  halibut  fishing 
shall  be  marked  with  one  of  the 
following: 

(a)  The  vessel's  name: 

(b)  The  vessel's  state  license  number; 
or 

(c)  The  vessel's  registration  number. 

(5)  The  markings  specified  in 
paragraph  (4)  shall  be  in  characters  at 
least  four  inches  in  height  and  one-half 
inch  in  width  in  a  contrasting  color 
visible  above  the  water  and  shall  be 
maintained  in  legible  condition. 

(6)  All  setline  or  skate  marker  buoys 
carried  on  board  or  used  by  a  Canadian 
vessel  used  for  halibut  fishing  shall  be: 

(a)  Floating  and  visible  on  the  surface 
of  the  water:  and 

(b)  Legibly  marked  with  the 
identification  plate  number  of  the  vessel 
engaged  in  commercial  fishing  from 
which  that  setline  is  being  operated. 

(7)  No  person  on  board  a  vessel  from 
which  setline  gear  was  used  to  fish  for 
any  species  of  fish  anywhere  in  Area  2 A 
during  the  72-hour  period  immediately 
before  the  opening  of  a  halibut  fishing 
period  shall  catch  or  possess  halibut 
anywhere  in  those  waters  during  that 
halibut  fishing  period. 

(8)  No  vessel  from  which  setline  gear 
was  used  to  fish  for  any  species  of  fish 
anywhere  in  Area  2A  during  the  72- 
hour  period  immediately  before  the 
opening  of  a  halibut  fishing  period  may 
be  used  to  catch  or  possess  halibut 
anywhere  in  those  waters  during  that 
halibut  fishing  period. 


(9)  No  person  on  board  a  vessel  from 
which  setline  gear  was  used  to  fish  for 
any  species  of  fish  anywhere  in  Areas 
28.  2C.  3A.  38.  4A.  43.  4C.  4D,  or  4E 
during  the  72 -hour  period  immediately 
before  the  opening  of  the  halibut  fishing 
season  shall  catch  or  possess  halibut 
anywhere  in  those  areas  until  the  vessel 
has  removed  all  of  its  setline  gear  from 
the  water  and  has  either: 

ta)  Made  a  landing  and  completely 
offloaded  its  entire  catch  of  other  fish; 

or 

(b)  Submitted  to  a  hold  inspection  by 
an  authorized  officer. 

(10)  No  vessel  from  which  setline  gear 
was  used  to  fish  for  any  species  of  fish 
anywhere  in  Areas  28.  2C.  3A.  38.  4A. 
48.  4C.  4D.  or  4E  during  the  72-hour 
period  immediately  before  the  opening 
of  the  halibut  fishing  season  may  be 
used  to  catch  or  possess  halibut 
anywhere  in  those  areas  until  the  vessel 
has  removed  all  of  its  setline  gear  from 
the  water  and  has  either: 

(a)  Made  a  landing  and  completely 
offloaded  its  entire  catch  of  other  fish; 

or 

(b)  Submitted  to  a  hold  inspection  by 

an  authorized  officer. 

(11)  Notwithstanding  any  other 
provision  in  these  regulations,  a  person 
may  retain  and  possess,  but  not  sell  or 
barter,  halibut  taken  with  trawl  gear 
only  as  authorized  by  the  Prohibited 
Species  Donation  regulations  of  the 
National  Marine  Fisheries  Service. 

20.  Retention  of  Tagged  Halibut 

(1)  Nothing  contained  in  these 
Regulations  prohibits  any  vessel  at  any 
time  from  retaining  and  landing  a 
halibut  that  bears  a  Commission  tag  at 
the  time  of  capture,  if  the  halibut  with 
the  tag  still  attached  is  reported  at  the 
time  of  landing  and  made  available  for 
examination  by  a  representative  of  the 
Commission  or  by  an  authorized  officer. 

(2)  After  examination  and  removal  of 
the  tag  by  a  representative  of  the 
Commission  or  an  authorized  officer, 
the  halibut 

(a)  May  be  retained  for  personal  use; 
or 

(b)  May  be  sold  if  it  complies  with  the 
provisions  of  section  13. 

21 .  Supervision  of  Unloading  and 
Weighing 

The  unloading  and  weighing  of 
halibut  may  be  subject  to  the 
supervision  of  authorized  officers  to 
assure  the  fulfillment  of  the  provisions 
of  these  Regulations. 

22.  Fishing  by  United  States  Treaty 
Indian  Tribes 

(1)  Halibut  fishing  in  subarea  2A-1  by 
members  of  United  States  treaty  hidian 


tribes  located  in  the  State  of  Washington 
shall  be  regulated  under  regulations 
promulgated  by  the  National  Marine 
Fisheries  Service  and  published  in  the 
Federal  Register. 

(2)  Subarea  2A-1  includes  all  waters 
off  the  coast  of  Washington  that  are 
north  of  46°53'18''  N.  lat.  and  east  of 
125°44'00"'  W.  long.,  and  all  inland 
marine  waters  of  Washington. 

(3)  Section  13  (size  limits),  section  14 
(careful  release  of  halibut),  section  16 
(logs),  section  17  (receipt  and 
possession  of  halibut)  and  section  19 
(fishing  gear),  except  paragraphs  7  and 
8  of  section  19.  apply  to  commercial 
fishing  for  halibut  in  subarea  2A-1  by 
the  treaty  Indian  tribes. 

(4)  Commercial  fishing  for  halibut  in 
subarea  2A-1  is  permitted  with  hook 
and  line  gear  from  March  1  through 
November  15.  or  until  456,500  lb  (207.0 
mt)  is  taken,  whichever  occujs  first.    • 

(5)  Ceremonial  and  subsistence 
fishing  for  halibut  in  subarea  2A-1  is 
permitted  with  hook  and  line  gear  from 
January  1  through  December  31.  and  is 
estimated  to  take  27.000  pounds  (12.2 
metric  tons). 

23.  Customary  and  Tmditional  Fishing 
in  Alaska 

(1)  Customary  and  traditional  fishing 
for  halibut  in  Regulatory  Areas  2C.  3A, 
38.  4A.  48.  4C.  4D.  and  4E  shall  be 
governed  pursuant  to  regulations 
promulgated  by  the  National  Marine 
Fisheries  Service  and  published  in  50 
CFR  part  300. 

(2)  Customary  and  traditional  fishing 
is  authorized  from  January  1  through 
December  31. 

(3)  Section  23  is  in  effect  only  when 
National  Marine  Fisheries  Service 
publishes  subsistence  (customary  and 
traditional  use)  regulations  in  50  CFR 
part  300. 

24.  Sport  Fishing  for  Halibut 

(1)  No  person  shall  engage  in  sport 
fishing  for  halibut  using  gear  other  than 
a  single  line  with  no  more  than  two 
hooks  attached;  or  a  spear. 

(2)  In  all  waters  off  Alaska: 

(a)  The  sport  fishing  season  is  from 
February  1  to  December  31; 

(b)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  per  person. 

(3)  In  all  waters  off  British  Columbia: 

(a)  The  sport  fishing  season  is  from 
February  1  to  December  31; 

(b)  The  daily  bag  limit  is  two  halibut 
of  any  size  per  day  per  person. 

(4)  In  all  waters  off  California.  Oregon, 
and  Washington: 

(a)  The  total  allowable  catch  of 
halibut  shall  be  limited  to  232,499  lb 
(105.4  mt)  in  waters  off  Washington  and 
262.001  pounds  (118.8  metric  tons)  in 
waters  off  California  and  Oregon; 
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(b)  The  sport  fishing  subareas, 
subquotas,  fishing  dates,  and  daily  bag 
limits  are  as  follows,  except  as  modified 
under  the  inseason  actions  in  Section 
25.  All  sport  fishing  in  Area  2 A  is 
managed  on  a  "port  of  landing"  basis, 
whereby  any  halibut  landed  into  a  port 
counts  toward  the  quota  for  the  area  in 
which  that  port  is  located,  and  the 
regulations  governing  the  area  of  • 
landing  apply,  regardless  of  the  specific 
area  of  catch. 

(i)  In  Puget  Sound  and  the  U.S.  waters 
in  the  Strait  of  Juan  de  Fuca.  east  of  a 
line  extending  from  48°17'30''  N.  lat.. 
124''23'70"  W.  long,  north  to  48°24'10'' 
N.  lat.,  124°23'70''  W.  long.,  there  is  no 
quota.  This  area  is  managed  by  setting 
a  season  that  is  projected  to  result  in  a 
catch  of  63.278  lb  (29  mt). 

(A)  The  fishing  season  in  eastern 
Puget  Sound  (east  of  123°49'30''  W. 
long.)  is  May  8  through  July  18  and  the 
•  fishing  season  in  western  Puget  Soiuid 
(west  of  123°49'30''  W.  long.)  is  May  22 
through  August  1 ,  5  days  a  week 
(Thursday  through  Monday). 

(8)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(ii)  In  the  area  off  the  north 
Washington  coast,  west  of  the  line 
described  in  paragraph  (4)(b)(i)  of  this 
section  and  north  of  the  Queets  River 
(47°31'42''  N.  lat.),  the  quota  for 
landings  into  ports  in  this  area  is 
113.915  lb  (52  mt). 

(A)  The  fishing  seasons  are: 

(1)  Commencing  May  1  and 
continuing  5  days  a  week  (Tuesday 
through  Saturday)  until  82,019  lb  (37 
mt)  are  estimated  to  have  been  taken 
and  the  season  is  closed  by  the 
Commission. 

(2)  From  June  18,  and  continuing 
thereafter  for  5  days  a  week  (Tuesday 
through  Saturday)  until  the  overall  area 
quota  of  113,915  lb  (52  mt)  are 
estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission,  or 
until  September  30.  whichever  occurs 
first. 

(8)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(C)  A  portion  of  this  area  southwest  of 
Cape  Flattery  is  closed  to  sport  fishing 
for  halibut.  "The  "C-shaped"  yelloweye 
rockfish  conservation  area  that  is  closed 
to  recreational  halibut  fishing  is  defined 
by  the  following  coordinates  in  the 
order  listed: 

48°18'N.  lat;  125°18'W.  long.; 
48°18'  N.  lat.;  124°59'  W.  long.; 
48°11'  N.  lat;  124°59'  W.  long.; 
48°11'  N.  lat.;  125°11'  W.  long.; 
48°04'  N.  lat;  125°11'  W.  long.; 
48°04'  N.  lat.;  124°59'  W.  long.; 
48°00'N.  lat;  124°59'W.  long.; 
48°00'N.  lat.;  125°18' W.  long.; 


and  connecting  back  to  48°18'  N.  lat; 
125°18'W.  long. 

(iii)  In  the  area  between  the  Queets 
River,  WA  and  Leadbetter  Point,  WA 
(46°38'10''  N.  lat.).  the  quota  for 
landings  into  ports  in  this  area  is  48.623 
lb  (22  mt). 

(A)  The  fishing  season  conunences  on 
May  1  and  continues  5  days  a  week 
(Sunday  through  Thursday)  in  all 
waters,  and  commences  on  May  1  and 
continues  7  days  a  week  in  the  area 
from  Queets  River  south  to  47°00'00''  N. 
lat.  and  east  of  124°40'00''  W.  long., 
until  48,623  lb  (22  mt)  are  estimated  to 
have  been  taken  and  the  season  is 
closed  by  the  Commission,  or  until 
September  30.  whichever  occurs  first. 

(8)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(iv)  In  the  area  between  Leadbetter 
Point,  WA  and  Cape  Falcon.  OR 
(45°46'00''  N.  lat.).  the  quota  for 
landings  into  ports  in  this  area  is  11,923 
lb  (5  mt). 

(A)  The  fishing  season  commences  on 
May  1,  and  continues  every  day  through 
SeptenHjer  30,  or  until  11,923  lb  (5  mt) 
are  estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission, 
whichever  occurs  first. 

(B)  The  daily  bag  limit  is  the  first 
halibut  taken,  per  person,  of  32  inches 
(81.3  cm)  or  greater  in  length. 

(v)  In  the  area  off  Oregon  between 
Cape  Falcon  and  the  Siuslaw  River  at 
the  Florence  north  jetty  (44°01'08''  N. 
lat.),  the  quota  for  landings  into  ports  in 
this  area  is  230.639  lb  (104.6  mt). 

(A)  The  fishing  seasons  are: 

(1)  The  first  season  commences  May 
1  and  Continues  every  day  through 
October  31,  in  the  area  inside  the  30- 
fathom  (55  m)  curve  nearest  to  the 
coastline  as  plotted  on  NationeJ  Oceem 
Service  charts  numbered  18520,  18580, 
and  18600,  or  until  the  combined 
subquotas  of  the  north  central  and  south 
central  inside  30-fathom  fisheries 
(19,797  lb  (9.0'mt))  or  any  inseason 
revised  subquota  is  estimated  to  have 
been  taken  and  the  season  is  closed  by 
the  Commission,  whichever  is  earlier. 

(2)  The  second  season  is  open  on  May 
8.  9,  10,  15,  16,  and  17.  The  projected 
catch  for  this  season  is  156,835  lb  (71.1 
mt).  If  sufficient  unharvested  catch 
remains  for  additional  fishing  days,  the 
season  will  reopeii.  Dependent  on  the 
amount  of  imharvested  catch  available, 
the  potential  season  reopening  dates 
will  be:  June  19.  20,  21,  26,  27.  and  28. 
If  a  decision  is  made  inseason  by  NMFS 
to  al^w  fishing  on  any  of  these 
reopening  dates,  notice  of  the  opening 
will  be  announced  on  the  NMFS  hotline 
(206) 526-6667  or  (800) 662-9825.  No 
halibut  fishing  will  be  allowed  on  the 


reopening  dates  unless  the  date  is 
announced  on  the  NMFS  hotline. 

(3)  If  sufficient  unharvested  catch 
remains,  the  third  season  will  open  on 
August  1.  2.  8.  and  9  or  until  the 
combined  quotas  for  the  all-depth 
fisheries  in  the  subareas  described  in 
paragraphs  (v)  and  (vi)  of  this  section 
totaling  229,103  lb  (103.9  mt)  are 
estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission, 
whichever  is  earlier.  An  announcement 
will  be  made  on  the' NMFS  hotline  in 
mid-July  as  to  whether  the  fishery  will 
be  open  on  August  1,  2.  8,  and  9.  No 
halibut  fishing  will  be  allowed  on  these 
dates  unless  the  dates  are  aiuiounced  on 
the  NMFS  hotline.  If  the  harvest  during 
this  opening  does  not  achieve  the 
229.103  lb  (103.9  mt)  quota,  the  season 
will  reopen.  Dependent  on  the  amount 
of  unharvested  catch  available,  the 
potential  season  reopening  dates  will 
be:  August  22  and  23,  September  5.  6. 
19.  and  20,  October  17  and  18.  If  a 
decision  is  made  inseason  to  allow 
fishing  on  one  or  more  of  these 
reopening  dates,  notice  of  the  reopening 
date  will  be  announced  on  the  NMFS 
hotline  (206)  526-6667  or  (800)  662- 
9825.  No  halibut  fishing  will  be  allowed 
on  the  reopening  dates  unless  the  date 
is  announced  on  the  NMFS  hotline. 

(B)  The  daily  bag  limit  is  the  first 
halibut  taken,  per  person,  of  32  inches 
(81.3  cm)  or  greater  in  length. 

(vi)  In  the  area  off  Oregon  between  the 
Siuslaw  River  at  the  Florence  north  jetty 
and  Humbug  Mountain,  Oregon 
(42°40'30''  N.  lat.).  the  quota  for 
landings  into  ports  in  this  area  is  18.261 
lb  (8.3  mt). 

(A)  The  fishing  seasons  are: 

(l)  The  first  season  commences  May 
1  and  continues  every  day  through 
October  31,  in  the  area  inside  the  30- 
fathom  (55-m)  curve  nearest  to  the 
coastline  as  plotted  on  National  Ocean 
Service  charts  numbered  18520,  18580, 
and  18600,  or  until  the  combined 
subquotas  of  the  north  central  and  south 
central  inside  30-fathom  fisheries 
(19,797  lb  (9.0  mt))  or  any  inseason 
revised  subquota  is  estimated  to  ha«e 
been  taken  and  the  season  is  closed  by 
the  Commission,  whichever  is  earlier. 

[2]  The  second  season  is  open  on  May 
8.  9. 10, 15, 16,  and  17.  The  projected 
catch  for  this  season  is  14,609  lb  (6.6 
mt).  If  sufficient  unharvested  catch 
remains  for  additional  fishing  days,  the 
season  will  reopen.  Dependent  on  the 
amount  of  unharvested  catch  available, 
the  potential  season  reopening  dates 
will  be:  June  19,  20,  21 ,  26,  27.  and  28. 
If  a  decision  is  made  inseason  by  NMFS 
to  allow  fishing  on  any  of  these 
reopening  dates,  notice  of  the  opening 
will  be  announced  on  the  NMFS  hotline 
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(206) 526-6667  or  (800) 662-9825.  No 
halibut  fishing  will  be  allowed  on  the 
reopening  dates  unless  the  date  is 
announced  on  the  NMFS  hotline. 

[3)  If  sufficient  unharve.sted  catch 
remains,  the  third  season  will  open  on 
August  1,  2,  8.  and  9  or  until  the 
combined  quotas  for  the  all-depth 
fisheries  in  the  subareas  described  in 
paragraphs  (v)  and  (vi)  of  this  section 
totaling  229,103  lb  (103.9  mt)  are 
estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission, 
whichever  is  earlier.  An  announcement 
will  be  made  on  the  NMFS  hotline  in 
mid-July  as  to  whether  the  fishery  will 
be  open  on  August  1.  2.  8.  and  9.  No 
halibut  fishing  will  be  allowed  on  these 
dates  unless  the  dates  are  announced  on 
the  NMFS  hotline.  If  the  harvest  during 
this  opening  does  not  achieve  the 
229.103  lb  (103.9  mt)  quota,  the  season 
will  reopen.  Dependent  on  the  amount 
■  of  unharvested  catch  available,  the 
potential  season  reopening  dates  will 
be:  August  22  and  23.  September  5.6. 
19.  and  20.  October  17  and  18.  If  a 
decision  is  made  inseason  to  allow 
fishing  on  one  or  more  of  these 
reopening  dates,  notice  of  the  reopening 
date  will  be  announced  on  the  nMFS 
hotline  (206)  526-6667  or  (800)  662- 
9825.  No  halibut  fishing  will  be  allowed 
on  the  reopening  dates  unless  the  date 
is  announced  on  the  NMFS  hotline. 
(B)  The  daily  bag  limit  is  the  first 
halibut  taken,  per  person,  of  32  inches 
(81.3  cm)  or  greater  in  length. 

(vii)  In  the  area  south  ofHumbug 
Mountain.  Oregon  (42°40'30''  N.  lat.) 
and  off  the  California  coast,  there  is  no 
quota.  This  area  is  managed  on  a  season 
that  is  projected  to  result  in  a  catch  of 
less  than  7.860  lb  (3.6  mt). 

(A)  The  fishing  season  will  commence 
on  May  1  and  continue  every  day 
through  September  30. 

(B)  The  daily  bag  limit  is  the  first 
halibut  taken,  per  person,  of  32  inches 
(81.3  cm)  or  greater  in  length. 

(c)  The  Commission  shall  determine 
and  announce  closing  dates  to  the 
public  for  any  area  in  which  the 
subquotas  in  this  Section  are  estimated 
to  have  been  taken. 

(d)  When  the  Commission  has 
determined  that  a  subquota  under 
paragraph  (4)(b)  of  this  section  is 
estimated  to  have  been  taken,  and  has 
announced  a  date  on  which  the  season 
will  close,  no  person  shall  sport  fish  for 
halibut  in  that  area  after  that  date  for  the 
rest  of  the  year,  unless  a  reopening  of 
that  area  for  sport  halibut  fishing  is 
scheduled  in  accordance  with  the  C^tch 
Sharing  Plan  for  Area  2A.  or  announced 
by  the  Commission. 

(5)  Any  minimum  overall  size  limit 
promulgated  under  IPHC  or  NMFS 


regulations  shall  be  measured  in  a 
straight  line  passing  over  the  pectoral 
fin  from  the  tip  of  the  lower  jaw  with 
the  mouth  closed,  to  the  extreme  end  of 
the  middle  of  the  tail. 

(6)  No  person  shall  fillet,  mutilate,  or 
otherwise  disfigure  a  halibut  in  any 
manner  that  prevents  the  determination 
of  minimum  size  or  the  number  of  fish   • 
caught,  possessed,  or  landed. 

(7)  The  possession  limit  for  halibut  in 
the  waters  off  the  coast  of  Alaska  is  two 
daily  bag  limits. 

(8)  The  possession  limit  for  halibut  in 
the  waters  off  the  coast  of  British 
Columbia  is  three  halibut. 

(9)  The  possession  hmit  for  halibut  in 
the  waters  off  Washington.  Oregon,  and 
California  is  the  same  as  the  daily  bag 

limit. 

(10)  The  possession  limit  for  halibut 
on  land  in  Area  2A  is  two  daily  bag 
limits. 

(11)  Any  halibut  brought  aboard  a 
vessel  and  not  immediately  returned  to 
the  sea  with  a  minimum  of  injury  will 
be  included  in  the  daily  bag  limit  of  the 
person  catching  the  halibut. 

(12)  No  person  shall  be  in  possession 
of  halibut  on  a  vessel  while  fishing  in 

a  closed  area. 

(13)  No  halibut  caught  by  sport 
fishing  shall  be  offered  for  sale,  sold, 
traded,  or  bartered. 

(14)  No  halibut  caught  in  sport  fishing 
shall  be  possessed  on  board  a  vessel 
when  other  fish  or  shellfish  aboard  the 
said  vessel  are  destined  for  commercial 
use.  sale,  trade,  or  barter. 

(15)  The  operator  of  a  charter  vessel 
shall  be  liable  for  any  violations  of  these 
regulations  committed  by  a  passenger 
aboard  said  vessel. 

25.  Flexible  Inseason  Management 
Provisions  in  Area  2 A 

(1)  The  Regional  Administrator, 
NMFS  Northwest  Region,  after 
consultation  with  the  Chairman  of  the 
Pacific  Fishery  Management  Council, 
the  Commission  Executive  Director,  and 
the  Fisheries  Director(s)  of  the  affected 
state(s).  or  their  designees,  is  authorized 
to  modify  regulations  during  the  season 
after  making  the  following 
determinations. 

(a)  The  action  is  necessary  to  allow 
allocation  objectives  to  be  met. 

(b)  The  action  will  not  result  in 
exceeding  the  catch  limit  for  the  area. 

(c)  If  any  of  the  sport  fishery  subareas 
north  of  Cape  Falcon.  OR  are  not 
projected  to  utilize  their  respective 
quotas  by  September  30.  NMFS  may 
take  inseason  action  to  transfer  any 
projected  unused  quota  to  another 
Washington  sport  subarea. 

(d)  If  any  of  the  sport  fishery  subareas 
south  of  Leadbetter  Point.  WA  are  not 


projected  to  utilize  their  respective 
quotas  by  their  season  ending  dates. 
NMFS  may  take  inseason  action  to 
transfer  any  projected  unused  quota  to 
another  Oregon  sport  subarea. 

(2)  Flexible  inseason  management 
provisions  include,  but  are  not  limited 
to.  the  following: 

(a)  Modification  of  sport  fishing 
periods; 

(b)  Modification  of  sport  fishing  bag 

limits; 

(c)  Modification  of  sport  fishing  size 

limits; 

(d)  Modification  of  sport  fishing  days 
per  calendar  week;  and 

(e)  Modification  of  subarea  quotas 
north  of  Cape  Falcon.  OR. 

(3)  Notice  procedures. 

(a)  Actions  taken  under  this  section 
will  be  published  in  the  Federal 
Register. 

(b)  Actual  notice  of  inseason 
management  actions  will  be  provided  by 
a  telephone  hotline  administered  by  the 
Northwest  Region.  NMFS.  at  206-526- 
6667  or  800-662-9825  (May  through 
September)  and  by  U.S.  Coast  Guard 
broadcasts.  These  broadcasts  are 
announced  on  Channel  16  VHF-FM  and 
2182  kHz  at  frequent  intervals.  The 
announcements  designate  the  channel 
or  frequency  over  which  the  notice  to 
mariners  will  be  immediately  broadcast. 
Since  provisions  of  these  regulations 
may  be  altered  by  inseason  actions, 
sport  fishers  should  monitor  either  the 
telephone  hotline  or  U.S.  Coast  Guard 
broadcasts  for  current  information  for 
the  area  in  which  they  are  fishing, 

(4)  Effective  dates. 

(a)  Any  action  issued  under  this 
section  is  effective  on  the  date  specified 
in  the  publication  or  at  the  time  that  the 
action  is  filed  for  public  inspection  with 
the  Office  of  the  Federal  Register, 
whichever  is  later. 

(b)  If  time  allows,  NMFS  will  invite 
public  comment  prior  to  the  effective 
date  of  any  inseason  action  filed  with 
the  Federal  Register.  If  the  Regional 
Administrator  determines,  for  good 
cause,  that  an  inseason  action  must  be 
filed  without  affording  a  prior 
opportunity  for  public  comment,  public 
comments  will  be  received  for  a  period 
of  15  days  after  publication  of  the  action 
in  the  Federal  Register. 

(c)  Any  inseason  action  issued  under 
this  section  will  remain  in  effect  until 
the  stated  expiration  date  or  until 
rescinded,  modified,  or  superseded. 
However,  no  inseason  action  has  any 
effect  beyond  the  end  of  the  calendar 
year  in  which  it  is  issued. 

(5)  Availability  of  data.  The  Regional 
Administrator  will  compile,  in  aggregate 
form,  all  data  and  other  information 
relevant  to  the  action  being  taken  and 


will  make  them  available  for  public 
review  during  normal  office  hours  at  the 
Northwest  Regional  Office,  NMFS, 
Sustainable  Fisheries  Division,  7600 
Sani  Point  Way  NE.  Seattle,  WA. 

26.  Fishery  Election  in  Area  2 A 

(1)  A  vessel  that  fishes  in  Area  2 A 
may  participate  in  only  one  of  the 
following  three  fisheries  in  Area  2A: 

(a)  The  sport  fishery  under  Section  24; 

(b)  The  commercial  directed  fishery 
for  halibut  during  the  fishing  period(s) 
established  in  Section  8  and/ or  the 
incidental  retention  of  hahbut  during 
the  primary  sablefish  fishery  described 
at  50  CFR  660.323(a)(2);  or 

(c)  The  incidental  catch  fishery  during 
the  salmon  troll  fishery  as  authorized  in 
Sections. 

(2)  No  person  shall  fish  for  halibut  in 
the  sport  fishery  in  Area  2A  under 
Section  24  fitim  a  vessel  that  has  been 
used  during  the  same  calendar  year  for 
commercial  halibut  fishing  in  Area  2A 
or  that  has  been  issued  a  permit  for  the 
same  calendar  year  for  the  commercial 
halibut  fishery  in  Area  2A. 

(3)  No  person  shall  fish  for  halibut  in 
the  directed  halibut  fishery  during  the 
fishing  periods  established  in  Section  8 
and/or  retain  halibut  incidentally  taken 
in  the  primary  sablefish  fishery  in  Area 
2A  from  a  vessel  that  has  been  used 
during  the  same  calendar  year  for  the 
incidental  catch  fishery  during  the 
salmon  troll  fishery  as  authorized  in 
Section  8. 

(4)  No  person  shall  fish  for  halibut  in 
the  directed  commercial  halibut  fishery 
and/or  retain  halibut  incidentally  taken 
in  the  primary  sablefish  fishery  in  Area 
2 A  from  a  vessel  that,  during  the  same* 
calendar  year,  has  been  used  in  the 
sport  halibut  fishery  in  Area  2A  or  that 
is  licensed  for  the  sport  charter  hahbut 
fishery  in  Area  2A. 

(5)  No  person  shall  retain  halibut  in 
the  salmon  troll  fishery  in  Area  2A  as 
authorized  under  Section  8  taken  on  a 
vessel  that,  during  the  same  calendar 
year,  has  been  used  in  the  sport  halibut 
fishery  in  Area  2A.  or  that  is  licensed 
for  the  sport  charter  halibut  fishery  in 
AreaZA. 

(6)  No  person  shall  retain  halibut  in 
the  salmon  troll  fishery  in  Area  2A  as 
authorized  under  Section  8  taken  on  a 
vessel  that,  during  the  same  calendar 
year,  has  been  used  in  the  directed 
commercial  fishery  during  the  fishing 
periods  established  in  Section  8  and/or 
retain  halibut  incidentally  taken  in  the 
primary  sablefish  fishery  for  Area  2A  or 
that  is  licensed  to  participate  in  these 
commercial  fisheries  during  the  fishing 
periods  established  in  Section  8  in  Area 
2A. 


27.  Area  2A  Non-Treaty  Commercial 
Fishery  Closed  Area 

Non-treaty  commercial  vesselis 
operating  in  the  directed  commercial 
fishery  for  halibut  in  Area  2A  are 
required  to  fish  outside  of  a  closed  area, 
known  as  the  Rockfish  Conservation 
Area  (RCA),  that  extends  along  the  coast 
from  the  U.S./Canada  border  south  to 
40°10'  N.  lat.  The  closed  area  follows 
approximate  depth  contours. 
Coordinates  for  the  specific  boundaries 
that  approximate  the  depth  contours  are 
as  follows: 

(1)  Between  the  U.S./Canada  border 
and  46°16'  N.  lat..  the  eastern  boundafy 
of  the  RCA  extends  to  the  shoreline. 

(2)  Between  46°16'  N.  lat.  and  40°10' 
N.  lat.,  the  RCA  is  defined  along  an 
eastern,  inshore  boundary 
approximating  27  fm  (49  m).  The  27  ftn 
depth  contour  used  between  46°  16'  N. 
lat.  and  40°10'  N.  lat.  as  an  eastern  ' 
boundary  for  the  RCA  is  defined  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  46''16.00'N.  lat.,  124°12.39' W.  long.; 

(2)  46n4.85'N.  lat,  124°12.39' W.  long.; 

(3)  46°3.95'  N.  lat..  124°3.64'  W.  long.; 

(4)  45°43.14'  N.  lat.,  124°0.17'  W.  long.; 

(5)  45°23.33'N.  lat..  124°1.99' W.  long.; 

(6)  45°9.54'  N.  lat.,  124°1.65'  W.  long.; 

(7)  44°39.99'  N.  lat.,  124°8.67'  W.  long.; 

(8)  44°20.86'N.  lat,  124°10.31' W.  long.; 

(9)  43°37.11'N.  lat.,  124°14.91' W.  long.; 

(10)  43°27.54'  N.  lat.,  124°18.98'  W. 
long.; 

(11)  43°20.68'  N.  lat.  124'*25.53' W. 
long.; 

(12)  43°15.08'  N.  lat,  124°27.17'  W. 
long.j 

(13)  43''6.89'  N.  lat.,  124°29.65'  W.  long.; 

(14)  43°1.02'  N.  lat,  124°29.70'  W.  long.; 

(15)  42°52.67'  N.  lat,  124°36.10'  W.      , 
long.; 

(16)  42°45.96'  N.  lat,  124°37.95'  W. 
long.; 

(17)  42°45.80'  N.  lat,  124°35.41'  W. 
long.; 

(18)  42''38.46'  N.  lat.,  124°27.49'  W. 
long.; 

(19)  42°35.29'  N.  lat.,  124°26.85'  W. 
long.;. 

(20)  42°31.49'N.  lat.  124°31.40' W. 
long.; 

(21)42°29.06'N.  lat.,  124°32.24' W. 
long.; 

(22)  42''14.26'N.  lat.,  124°26.27' W. 
long.; 

(23)  42°4.86'  N.  lat.,  124°21.94'  W.  long.; 

(24)  42°0.10'N.  lat..  124°20.99' W.  long.; 

(25)  42°0.00'  N.  lat.  124°21.03'  W.  long.; 

(26)  41°56.33'  N.  lat..  124°20.34'  W. 
long.; 

(27)  41°50.93'  N.  lat,  124°23.74'  W. 
long.; 

(28)  41°41.83'  N.  lat.,  124°16.99'  W. 
long.; 


(29)  41''35.48'N.  lat.  124°16.35' W. 
long.; 

(30)  41<'23.51'N.  lat,  124''10.48' W. 
long.;     - 

(31)  41°4.62'N.  lat,  124°14.44' W.  long.; 

(32)  40°54.28'  N.  lat,  124°13.90'  W. 
long.; 

(33)  40°40.37'  N.  lat,  124"26.21'  W. 
long.; 

(34)  40°34.03'  N.  lat.  124°27.36'  W. 
long.; 

(35)  40°28.88'  N.  lat.  124°32.41'  W. 
long.; 

(36)  40°24.82'N.  lat,  124°29.56' W. 
long.; 

(37)  40°22.64'  N.  lat,  124°24.05'  W. 
long.; 

(3aj  40''18.67'  N.  lat..  124°21.90'  W. 
long.; 

(39)  40'»14.23'  N.  lat,  124°23.72'  W. 
long.;  and 

(40)  40°10.00'  N.  lat.,  124°17.22'  W. 
long.; 

(3)  Between  the  U.S./Canada  border 
and  40°10'  N.  lat,  the  RCA  is  defined 
along  a  western,  offshore  boundary 
approximating  100  frn  (183  m).  The  100 
ba  depth  conbu^SMsed  north  of  40°  10' 
N.  lat.  as  a  western  boundary  for  the 
RCA  is  defined  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  stated: 

(1)  48°15.00'  N.  lat.  125°41.00'  W.  long.; 

(2)  48°14.00'N.  lat,  125°36.00' W.  long.; 

(3)  48°09.50'  N.  lat.  125°40.50'  W.  long.; 

(4)  48°08.00'  N.  lat..  125°38.00'  W.  long.; 

(5)  48°05.O0'N.  lat.  125°37.25' W.  long.; 

(6)  48°02.60'  N.  lat,  125°34.70'  W.  long.; 

(7)  47°59.00'  N.  lat..  1>25°34.00'  W.  long.; 

(8)  47°57.26'N.  lat.,  125°29.82'  W.  long.; 

(9)  47°59.87'N.  lat,  125°25.81' W.  long.: 

(10)  48°01.08'  N.  lat.,  125°24.53'  W. 
long.; 

(11)  48°02.08'N.  lat.,  125°22.98' W. 
long.; 

(12)  48°02.97'  N.  lat.,  125°22.89'  W. 
long.; 

(13)  48°04.47'  N.  lat.  125°21.75'  W. 
long.; 

(14)  48°06.1  J'  N.  lat,  125°19.33'W. 
long.; 

(15)  48°07.95'N.  lat.,  125°18.55' W. 
long.; 

(16)  48°09.00'  N.  lat.  125°18.00'  W. 
long.; 

(17)  48°11.31'  N.  lat.  125°17.55'  W. 
long.; 

(18)  48°14.60'  N.  lat,  125°13.46'  W. 
long.; 

(19)  48°16.67'  N.  lat.,  125°14.34'  W. 
long.; 

(20)  48°18.73'  N.  lat.  125°14.41'  W. 
long.; 

(21)  48°19.98'  N.  lat.  125°13.24'  W. 
long.; 

(22)  48°22.95'  N.  lat.  125°10.79'  W. 
long.; 

(23)  48°21.61'  N.  lat..  125°02.54'  W. 
long.; 
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(24)  48°23.00'  N.  lat..  124°49.34'  W. 
long.; 

(25)  48°17.00'  N.  lat..  124°56.50'  W. 
long.; 

(26)  48°06.00'  N.  lat..  125°00.00'  W. 

long.; 

(27)  48°04.62'  N.  lat..  125''01.73'  W. 
long.: 

(28)  48°04.84'N.  lat..  125°04.03' W. 

long.; 

(29)  48°06.41'  1^.  lat..  125°06.51'  W. 
long.; 

(30)  48°06.00'  N.  lat.  125°08.00'  W. 
long.; 

(31)  48°07.28'  N.  lat..  125°11.14'  W. 
long.; 

(32)  48°03.45'  N.  lat.  125°16.66'  W. 
long.; 

(33)  47°59.50'  N.  lat.  125°18.88'  W. 
long.; 

(34)  47°58.68'  N.  lat.  125°16.19'  W. 
long.; 

(35)  47-56.62'  N.  lat.  125°13.50'  W. 

long.: 

(36)  47°53.71'  N.  lat.  125°11.96'  W. 
long.; 

(37)  47°51.70'  N.  lat..  125°09.38'  W. 
long.; 

(38)  47°49.95'  N.  lat..  125°06.07'  W. 
long.; 

(39)  47°49.00'  N.  lat.  125°03.00'  W. 
long.; 

(40)  47°46.95'  N.  lat.  125°04.00'  W. 
long.; 

(41)  47°46.58'  N.  lat.  125°03.15'  W. 

\  long.; 
CJ^ZU7°44.07' N.  lat.  125°04.28' W. 

>3ong.; 

(43)  47°43.32' N.  lat..  125°04.41'W. 

long.; 

(44)  47°40.95'  N.  lat..  125°04.14'  W. 
long.; 

(45)  47°39.58'  N.  lat.,  125°04.97'  W. 
long.; 

(46)  47°36.23'  N.  lat..  125°02. 77'  W. 
■  long.; 

(47)  47''34.28'  N.  lat.,  124°58.66'  W. 
long.; 

(48)  47°32.17'  N.  lat..  124°57.77'  W. 
long.; 

(49)  47°30.27'  N.  lat..  124°56.16'  W. 
long.; 

(50)  47°30.60'  N.  lat..  124°54.80'  W. 
long.; 

(51)  47°29.26'  N.  lat..  124°52.21'  W. 
long.; 

(52)  47°28.21'  N.  lat..  124°50.65'  W. 
long.; 

(53)  47°27.38'  N.  lat..  124°49.34' W. 
long.; 

(54)  47°25.61'  N.  lat.  124°48.26' W. 
long.; 

(55)  47°23.54'  N.  lat..  124°46.42'  W. 
long.: 

(56)  47°20.64'N.  lat.  124°45.91' W. 
long.; 

(57)  47°17.99'N.  lat..  124°45.59' W. 
long.: 

(58)  47°ia.20'  N.  lat.  124°49.12'  W. 
long.; 


(59)  47°15.01'  N.  lat..  124°51.09'  W. 
long.; 

(60)  47°12.61'  N.  lat..  124°54.89'  W. 
long.; 

(61)  47°08.22'  N.  lat..  124°56.53'  W. 

long.; 

(62)  47°08.50'N.  lat..  124°54.95' W. 

long.; 

(63)  47°01.92'  N.  lat.  124°57.74'  W. 
long.; 

(64)  47°01.14'N.  lat.  124°59.35' W. 

long.; 

(65)  46°58.48'  N.  lat.  124°57.81'  W. 
long.; 

(66)  46'>56.79'  N.  lat..  124°56.03'  W. 
long.; 

(6^)  46°58.01'  N.  lat..  124°55.09'  W. 
long.; 

(68)  46°55.07' N.  lat..  124°54.14' W. 

long.; 

(69)  46°59.60'  N.  lat..  124°49.79'  W. 
long.; 

(70)  46°58.72'N.  lat.  124°48.78' W. 
long.; 

(71)  46°54.45'  N.  lat.  124°48.36'  W. 
long.; 

(72)  46°53.99'  N.  lat..  124°49.95'  W. 
long.; 

(73)  46°54.38'  N.  lat.,  124°52.73'  W. 
long.; 

(74)  46°52.38'  N.  lat.,  124°52.02'  W. 
long.: 

(75)  46°48.93'  N.  lat.  124°49.17'  W. 
long.; 

(76)  46°41.50'  N.  lat..  124°43.00'  W. 
long.; 

{77)  46°34.50'  N.  lat..  124°28.50'  W. 

long.; 

(78)  46°29.00'  N.  lat..  124°30.00'  W. 
long.; 

(79)  46°20.00'  N.  lat.  124°36.50'  W. 
long.; 

(80)  46°18.00'  N.  lat.  124°38.00'  W. 
long.; 

(81)  46°17.52'  N.  lat..  124°35.35'  W. 

long.; 

(82)  46°17.00'  N.  lat..  124°22.50' W. 
long.; 

(83)  46°15.02'  N.  lat..  124°23.77'  W. 
long.; 

(84)  46°12.00'  N.  lat..  124°35.00'  W. 
long.; 

(85)  46°10.50'  N.  lat..  124°39.00'  W. 
long.; 


(95)  44°59.51'  N.  lat..  124n9.34'  W. 
long.; 

(96)  44°49.30'  N.  lat.  124°29.97'  W. 
long.; 

(97)  44°45.64'  N.  lat..  124°33.89'  W. 

long.; 

(98)  44°33.00'  N.  lat..  124°36.88'  W. 
long.; 

(991  44°28.20'  N.  lat..  124°44.72'  W. 
long.; 

(100)  44°13.16'  N.  lat.  124°56.36'  W. 

long.; 

(101)  43°56.34'  N.  lat..  124°55.74'  W. 

long.; 

(102)  43°56.47'  N.  lat.  124°34.61'  W. 
long.; 

(103)  43°42.73'  N.  lat.,  124°32.41'  W. 
long.; 

(104)  43°30.92'N.  lat.  124°34.43' W. 

long.; 

(105)  43°17.44'  N.  lat.  124°41.16'  W. 
long.; 

(106)  43°7.04'  N.  lat..  124°41.25'  W. 
long.; 

(107)  43°3.45'  N.  lat..  124°44.36'  W. 
long.; 

(108)  43''3.90'  N.  lat..  124°50.81'  W. 
long.; 

(109)  42°55.70'  N.  lat..  124°52.79'  W. 

long.; 

(110)  42''54.12'  N.  lat.  124°47.36'  W. 

long.; 
(111)42°43.99'N.  lat..l24°42.38'W. 

long.; 
(112)42°38.23'N.  lat.  124°41.25' W. 

long.; 

(113)  42°33.02'  N.  lat.  124°42.38'  W. 

long.; 

(114)  42°31.89'  N.  lat..  124°42.04'  W. 
long.; 

(115)  42°30.08'  N.  lat..  124°42.67'  W. 

long.; 
(116)42°28.27'N.  lat.  124°47.08' W. 

long.; 

(117)  42°25.22'  N.  lat.  124°43.51'  W. 
long.; 

(118)  42°19.22'N.  lat.  124°37.92' W. 

long.; 

(119)  42n6.28'  N.  lat.  124°36.11'  W. 
long.: 

(120)  42°5.65'  N.  lat..  124°34.92'  W. 
long.; 

(121)  42°0.00'  N.  lat..  124°35.27'  W. 
long.; 


(86)  46°8.'90'  N.  lat..  124°39.11'  W.  long.;     (122)  42»00.00'  N.  lat..  124°35.26'  W 

(87)  46°0.97'  N.  lat..  124°38.56'  W.  long.;  long.; 


(88)  45°57.04'  N.  lat..  124°36.42'  W. 
long.; 

(89)  45''54.29'  N.  lat.  124°40.02'  W. 
long.; 

(90)  45°47.19'  N.  lat..  124°35.58'  W. 
long.; 

(91)  45°41.75'  N.  lat..  124°28.32'  W. 
long.; 

(92)  45°34.16'  N.  lat.  124°24.23'  W. 
long.; 

(93)  45°27.10'  N.  lat..  124°21.74'  W. 
long.; 

(94)  45°17.14'  N.  lat.  124n7.85'  W. 
long.; 


(123)  41°47.04'  N.  lat..  124°27.64'  W. 
long.; 

(124)  41°32.92'N.  lat.  124°28.79' W. 

long.; 

(125)  41°24.17'  N.  lat.  124°28.46'  W. 

long.; 

(126)  41°10.12'  N.  lat.  124°20.50'  W. 
long.; 

(127)40°51.41'N.  lat.  124°24.38'W. 

long.; 

(128)  40°43.71'N.  lat.  124°29.89' W. 
long.; 

(129)  40°40.14'  N.  lat..  124''30.90'  W. 
'  long.; 
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(130)  40°37.35'N.  lat..  124°29.05' W. 
long.; 

(131)  40''34.76'  N.  lat.  124°29.82'  W. 
long.; 

,  (132)  40''36.78'  N.  lat,  124°37.06'  W. 
long.; 

(133)  40°32.44'  N.  lat.,  124°39.58'  W. 
long.; 

(134)  40°24.82'  N.  lat.,  124°35.12'  W. 
long.; 

(135)  40°23.30'  N.  lat,  124°31.60'  W. 
long.; 

(136)  40''23.52'N.  lat.,  124°28.78' W. 
long.; 

(137)  40°22.43'  N.  lat,  124°25.00' W. 
long.; 

(138)  40''21.72'  N.  lat.,  124°24.94'  W. 
long.; 

(139)  40°21.87'N.  lat,  124°27.96' W. 
long.; 

(140)  40°21.40'N.  lat.,  124°28.74'W. 
long.; 

(141)  40°19.68'  N.  lat.,  124°28.49'  W. 
long.; 

(142)  40°17.73'  N.  lat.*,  124°25.43'  W. 
long.; 

(143)  40°18.37'  N.  lat.  124°23.35'  W. 
long.; 

(144)  40°15.75'N.  lat..  124°26.05' W. 
long.; 

(145)  40°16.75'  N.  lat..  124°33.71'  W. 
long.; 

(146)  40°16.29'  N.  lat.,  124°34.36'  W. 
long.;  and 

(147)  40°10.00'N.  lat.,  124°21.12' W. 
long. 

28.  Previous  Regulations  Superseded 

These  regulations  shall  supersede  all 
previous  regulations  of  the  Commission, 
and  these  regulations  shall  be  effective 
each  succeeding  year  uqtil  superseded. 

Classification 

IPHC  Regulations 

Because  approval  by  the  Secretary  of 
State  of  the  IPHC  regulations  is  a  foreign 
affairs  function,  the  notice-and- 
conunent  and  delay-in-effective  date 
requirements  of  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  553,  do 
not  apply  to  this  notice  of  the 
effectiveness  and  content  of  the  IPHC 
regulations.  5  U.S.C.  553(a)(1).  Because 
prior  notice  and  an  opportiuiity  for 
public  comment  are  not  required  to  be 
provided  for  these  portions  of  this  rule 
by  5  U.S.C.  553.  or  any  other  law.  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  not  applicable. 

Catch  Sharing  Plan  for  Area  2 A 

An  EA/RIR  was  prepared  on  the 
proposed  changes  to  the  CSP.  NMFS  has 
determined  that  the  proposed  changes 
to  the  CSP  cind  the  management 
measures  implementing  the  CSP 


contained  in  these  regulations  will  not 
significantly  affect  the  quality  of  the 
human  environment,  and  the 
preparation  of  an  environmental  impact 
statement  on  the  final  action  is  not 
required  by  102(2)(C)  of  the  National 
Environmental  Policy  Act  or  its 
implementing  regulations. 

At  the  proposed  rule  stage,  the  Chief 
Counsel  for  Regulation,  Department  of 
Commerce,  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  No  comments  were  received  on 
this  certification  or  on  the  economic 
impacts  of  the  rule.  No  regulatory 
flexibility  analysis  has  been  prepared. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  AA  finds  good  cause  to  waive  the 
requirement  to  provide  a  30-day  delay 
in  effectiveness  (5  U.S.C.  553(d)) 
because  it  is  contrary  to  the  public 
interest  to  delay  the  effectiveness  date  of 
this  rule  for  30  days.  This  rule  must  hi; 
made  effective  for  the  opening  of  the 
2003  Pacific  halibut  fishing  season  on 
March  1.  2003.  Delaying  the  opening  of 
the  fishing  season  is  contrary  to  the 
public  interest  because  it  would  cause 
unnecessary  economic  burden  on 
fishery  participants  due  to  loss  of 
fishing  opportiuiity.  Because  the  annual 
quotas  and  management  measures  are 
ultimately  determined  by  an 
international  commission,  the  IPHC,  the 
AA  is  constrained  and  cannot  respond 
by  publishing^e  final  rule  until  after 
the  IPHC  has  adopted  the  annual  quotas 
and  management  measures  for  the  year. 
NMFS's  implementation  of  changes  to 
the  CSP  could  not  begin  until  after 
January  24.  2003,  when  the  IPHC 
adopted  annual  quotas  and  management 
measiu-es  for  2003.  There  was  not 
enough  time  between  when  the  IPHC 
adopted  the  annual  quotas  and 
management  measures  for  2003  and  the 
scheduled  March  1.  2003.  start  of  the 
fishing  season  to  publish  the  regulations 
in  the  Federal  Register  with  enough 
time  for  a  30-day  delay  in  effectiveness. 
In  addition,  good  cause  exists  to  waive 
the  30-day  delay  in  effectiveness  for  the 
minor  technical  amendment  to  50  CFR 
300.63  pursuant  to  5  U.S.C.  553(d)(3) 
because  this  amendment  only  clarifies 
the  regulatory  language  and  does  not 
include  a  substantive  change  to  the 
regulations. 

List  of  Subjects  in  50  CFR  part  300 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Authority:  16  U.S.C.  773-773k. 


Dated:  February  27,  2003 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  300  is  amended 
as  follows: 

PART  30O-INTE8NATIONAL 
RSHERIES  REGULATIONS,  SUBPART 
E— PACIFIC  HAUBUT  RSHERIES 

1.  The  authority  citation  for  50  CFR 
part  300,  subpart  E  continues  to  read  as 
follows: 

Authority:  16  U.S.C.  773-773k. 

2.  Section  300.63,  paragraph  (a)(3)(ii) 
is  revised  to  read  as  follows: 

§300.63    Catch  sharing  plans,  local  area 
management  plans,  and  domestic 
management  measures. 

***** 

(a)*  *  *  ",        • 

(3)*  *  * 

(11)  It  is  unlawful  for  any  person  to 
possess  or  land  halibut  south  of 
46°53'18''  N.  lat.  that  were  taken  and 
retained  as  incidental  catch  authorized 
by  this  section  in  the  directed  longline 
sablefish  fishery. 
***** 

[FR  Doc.  03-5171  Filed  3-3-03;  3:18  pm] 
BILUNG  COOE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622  . 

[Docket  No.  001005281-0369-02;  1.0. 
030303A] 

Fisheries  of  ttie  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic;  Trip 
Limit  Reduction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Trip  limit  reduction. 

SUMMARY:  NMFS  reduces  the  trip  limit 
in  the  commercial  hook-and-line  fishery 
for  king  mackerel  in  the  southern 
Florida  west  coast  subzone  to  500  lb 
(227  kg)  of  king  mackerel  per  day  in  or 
from  the  exclusive  economic  zone 
(EEZ).  This  trip  limit  reduction  is 
necessary  to  protect  the  Gulf  king 
mackerel  resource. 

DATES:  This  rule  is  effective  12:01  a.m.. 
local  time.  March  5.  2003,  through  Jiuie 
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30,  2003.  unless  changed  by  further 
notification  in  tlie  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Godcharles.  telephone:  727-570- 
5305,  fax:  727-570-5583,  e-mail: 
Mark.Godcharles@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery    I 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Based  on  the  Councils"  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  on  April  30,  2001  (66 
FR17368,  March  30.  2001)  NMFS     ' 
implemented  a  commercial  quota  of 
2.25  million  lb  (1.02  million  kg)  for  the 
eastern  zone  (Florida). of  the  Gulf 
migratory  group  of  king  mackerel.  That 
quota  is  further  divided  into  separate 
quotas  for  the  Florida  east  coast  subzone 
and  the  northern  and  southern  Florida 
west  coast  subzones.  On  April  27,  2000, 
NMFS  implemented  the  final  rule  (65 
FR  16336,  March  28,  2000)  that  divided 
the  Florida  west  coast  subzone  of  the 
eastern  zone  into  northern  and  southern 
subzones,  and  established  their  separate 
quotas.  The  quota  implemented  for  the 
southern  Florida  west  coast  subzone  is 
1,040.625  lb  (472,020  kg).  That  quota  is 
further  divided  into  two  equal  quotas  of 
520,312  lb  (236,010  kg)  for  vessels  in 
each  of  two  groups  fishing  with  hook- 
and-line  gear  and  run-around  gillnets 
(50  CFR  622.42(c)(l)(i)(A)(2)(i)). 

In  accordance  with  50  CFR 
622.44(a)(2)(ii)(B)(2),  from  the  date  that 
75  percent  of  the  southern  Florida  west 
coast  subzone's  quota  has  been 
harvested  until  a  closure  of  the 
subzone's  fishery  has  been  effected  or 
the  fishing  year  ends,  king  mackerel  in 
or  from  the  FEZ  may  be  possessed  on 
board  or  landed  from  u  permitted  vessel 
in  amounts  not  exceeding  500  lb  (227 
kg)  per  day. 

NMFS  has  determined  that  75  percent 
of  the  quota  for  Gulf  group  king 
mackerel  for  vessels  using  hook-and- 
line  gear  in  the  southern  Florida  west 
coast  subzone  will  be  reached  on  March 
4.  2003.  Accordingly,  a  50Q-lb  (227-kg) 
trip  limit  applies  to  vessels  in  the 
commercial  hook-and-line  fishery  for 
king  mackerel  in  or  from  the  EEZ  in  the 


southern  Florida  west  coast  subzone 
effective  12:01  a.m..  local  time.  March  5. 
2003.  The  500-lb  (227-kg)  trip  limit 
will  remain  in  effect  until  the  fishery 
closes  or  until  the  end  of  the  current 
fishing  year  Oune  30.  2003).  whichever 
occurs  first. 

The  Florida  west  coast  subzone  is  that 
part  of  the  eastern  zone  south  and  west 
of  25°20.4'  N.  lat.  (a  line  directly  east 
from  the  Miami-Dade  County.  FL 
boundary).  The  Florida  west  coast 
subzone  is  further  divided  into  northern 
and  southern  subzones.  The  southern 
subzone  is  that  part  of  the  Florida  west 
coast  subzone  that,  from  November  1 
through  March  31.  extends  south  and 
west  from  25°20.4'  N.  lat.  to  26°19.8'  N. 
lat. (a  line  directly  west  from  the  Lee/ 
Collier  County.  FL.  boundary),  i.e..  the 
area  off  Collier  and  Monroe  Counties. 
From  April  1  through  October  31.  the 
southern  subzone  is  that  part  of  the    - 
Florida  west  coast  subzone  that  is 
between  26°19.8'  N.  lat.  and  25°48'  N. 
lat. (a  line  directly  west  from  the 
Monroe/Collier  County.  FL  boundary), 
i.e..  the  area  off  Collier  County. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA. 
finds  that  the  need  to  immediately 
implement  this  action  to  reduce  the  trip 
limit  constitutes  good  cause  to  waive 
the  requirement  to  provide  prior  notice 
and  opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  in  5 
U.S.C.  553(b)(3)(B).  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  there  is  a 
need  to  implement  these  measures  in  a 
timely  fashion  to  prevent  an  overrun  of 
the  commercial  quota  of  Gulf  group  king 
mackerel,  given  the  capacity  of  the 
fishing  fleet  to  harvest  the  quota 
quickly.  Any  delay  in  implementing  this 
action  would  be  impractical  and 
contradictory  to  the  Magnuson-Stevens 
Act,  the  FMP,  and  the  public  interest. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  »  delay  in  the  effective 
date  is  waived. 

This  action  is  taken  uftder  50  CFR 
622.44(a)(2)(iii)  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  3,  2003. 
|ohn  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

fFR  Doc.  03-5471  Filed  3-4-03;  2:44  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  03114012-3046-4)2;  I.D. 
121902F] 

RIN  0648-AQ46 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Seasonal  Area 
Closure  to  Trawl,  Pot,  and  Hook-and- 
Line  Fishing  in  Waters  off  Cape 
Sarichef 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule^ 

summary:  NMFS  issues  a  final  rule  to 
seasonally  close  a  portion  of  the  waters 
located  near  Cape  Sarichef  in  the  Bering 
Sea  subarea  to  directed  fishing  for 
groundfish  by  vessels  using  trawl,  pot, 
or  hook-and-line  gear.  This  action  is 
necessary  to  support  NMFS  research  on 
the  effect  of  fishing  on  the  localized 
abundance  of  Pacific  cod.  It  is  intended 
to  further  the  goals  and  objectives  of  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP). 
DATES:  Effective  March  15.  2003. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)  and 
the  Final  Regulatory  Flexibility  Analysis 
(FRFA)  prepared  for  this  action  are 
available  from  NMFS.  P.O.  Box  21668. 
Juneau.  AK  99802-1668.  Attn:  Lori 
Durall,  or  by  calling  the  A^ska  Region, 
NMFS.  at  (907)  586-7228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown  at  (907)  58&-7228.  or 
melanie.brown@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  domestic  groundfish 
fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  (BSAI)  under 
the  FMP.  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMP  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  Regulations  governing  the 
groundfish  fisheries  of  the  BSAI  appear 
at  50  CFR  parts  600  and  679. 

In  October  2002.  the  Council  adopted 
a  proposed  regulatory  amendment  to 
implement  a  seasonal  closure  to 
directed  fishing  for  groundfish  by 
vessels  using  trawl,  pot.  or  hook-and- 
line  gear  in  a  portion  of  the  waters  off 


Cape  Sarichef  in  the  Bering  Sea  subarea. 
The  piupose  of  this  action  is  to  support 
a  NMFS  research  project  investigating 
the  effect  of  commercial  fishing  on 
Pacific  cod  abimdance  in  localized 
areas.  This  study  is  an  integral  part  of 
a  NMFS  comprehensive  research 
program  designed  to  evaluate  effects  of 
fishing  on  the  foraging  behavior  of 
Steller  sea  lions.  The  western  distinct 
population  segment  (DPS)  of  Steller  sea 
lions  is  listed  as  endangered  under  the. 
Endangered  Species  Act  and  is  likely  to 
be  adversely  affected  by  the  Atka 
mackerel,  pollock,  and  Pacific  cod 
fisheries.  Steller  sea  lion  protection 
measures  are  currently  implemented  to 
ensure  that  the  pollock,  Atka  mackerel, 
and  Pacific  cod  fisheries  are  not  likely 
to  jeopardize  the  continued  existence  of 
or  adversely  modify  or  destroy  critical 
habitat  for  the  western  DPSof  Steller 
sea  lions  (68  FR  204,  January  2,  2003). 

Currently,  the  information  available  to 
evaluate  alternative  methods  for 
protecting  Steller  sea  lions  and  their 
critical  habitat  is  very  limited.  Improved 
information  could  enhance  the 
effectiveness  and  efficiency  of  existing 
protection  measiu^s.  NMFS  and  other 
management  agencies  and  organizations 
have  undfertaken  numerous  research 
initiatives  to  learn  more  about  Steller 
sea  lions  and  interactions  with  their 
environment,  including  fishery  related 
effects  potentially  associated  with  the 
ongoing  decline  of  the  westeri*  DPS  of 
Steller  sea  lions. 

The  goal  of  the  study  is  to  evaluate 
the  effects  of  commercial  trawl  ffshing 
on  Pacific  cod  and  to  test  a  localized 
depletion  hypothesis.  This  hypothesis 
states  that  the  commercial  fisheries  by 
depleting  the  local  Steller  sea  lion  prey 
may  adversely  affect  the  critical  habitat 
of  Steller  sea  lions.  This  study  is 
designed  as  a  comparison  between  sites 
within  the  area  subject  to  intensive 
seasonal  trawling  and  control  sites 
within  a  nearby  zone  where  trawling  is 
prohibited  and  requires  that 
experimental  pot  gear  be  deployed 
before  and  after  the  period  of  intense 
trawl  fishing  for  Pacific  cod.  NMFS  will 
deploy  pot  fishing  gear  in  the  restriction 
area  during  March  15  through  March  31, 
a  time  period  that  historically  includes 
a  less  intense  rate  o(  fishing  during  the 
winter  trawl  fishery  for  Pacific  cod.  This 
time  period  would  reduce  the  risk  of 
trawl  gear  disturbing  the  experimental 
pot  gear.  Pot  loss  or  displacement  would 
lead  to  economic  losses  to  NMFS  and 
would  reduce  the  quality  of  the 
information  gathered  in  the  study.  The 
commercial  pot  and  hook-and-line  gear 
closures  are  necessary  to  ensure  that 
observed  fishing  effects  are  due  to  trawl 
fishing  and  not  to  additional  fishing 


effort  by  hook-and-line  and  pot  vessels 
moving  into  the  area  due  to  the  trawl 
closure.  A  concern  also  exists  that  pot 
and  hook-and-line  vessels  would  enter 
areas  historically  fished  by  trawl  gear.  A 
complete  description  of  the  study  is 
available  in  the  EA/RIR/IRFA  for  this 
action  (see  ADDRESSES). 

This  final  rule  imposes  a  seasonal  ban 
on  all  directed  groundfish  fishing  by 
vessels  using  trawl,  pot,  or  hook-and- 
line  gear  in  waters  located  outside  the 
existing  10— nm  no-trawl  area  around 
Cape  Sarichef  and  inside  the  boundary 
of  the  following  coordinates  joined  in 
order  by  straight  lines: 

54°30'  N  lat..  165°14'  W  long.; 

54°35'  N  lat.,  165°26'  W  long.; 

54°4e'  N  lat.,  165°04'  W  long.; 

54°44'  N  lat.,  164°56'  W  long.;  and. 

54°30'  N  lat.,  165°14'  W  long. 

Cape  Sarichef  is  located  at 
coordinates  164°56.8'  W  long,  and 
54°34.30'  N  lat.  See  Figure  21  in  the 
regulatory  language  below. 

This  fishing  restriction  will  be  in 
effect  annually  during  the  period  of 
March  15  through  March  31  in  the  years 
2003  through  2006.  The  Council  will 
review  the  experimental  results  after 
March  2003  to  decide  whether  any 
changes  to  the  rule  are  needed  in  2004 
through  2006. 

The  proposed  rule  for  this  action  was 
published  in  the  Federal  Register  on 
January  23,  2003  (68  FR  3225).  No 
comments  were  received  during  the  15- 
day  public  review  and  comment  period, 
and  no  changes  are  made  from  the 
proposed  rule  in  the  final  rule. 

Classification 

NMFS  has  determined  that  the 
seasonal  adjustments  of  fishery  closure 
this  rule  implements  is  consistent  with 
the  national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

Nothing  in  this  action  results  in  any 
changes  in  reporting  or  recordkeeping 
requirement. 

Species  listed  under  the  Endangered 
Species  Act  (ESA)  are  present  in  the 
action  area.  According  to  an  informal 
consultation  completed  on  November 
25,  2002,  no  listed  species  are  Rkely  to 
be  adversely  affected  by  this  action. 

The  analysis  for  this  action  did  not 
reveal  any  existing  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
action. 

An  IRFA  was  prepared  prior  to 
publication  of  the  proposed  rule.  The 
proposed  rule  was  published  in  the 
Federal  Register  on  January  23.  2003 
(68  FR  3225).  and  included  a  summary 
of  the  IRFA.  The  public  comment  period 


ended  on  February  7,  2003.  No 
comments  were  received  on  the  IRFA. 
The  entities  that  will  be  regulated  by 
this  action  are  the  catcher  vessels  and 
catcher  processors  that  would  have 
fished  in  the  treatment  area  in  the 
second  half  of  March,  and  that  will  not 
be  able  to  do  so  from  2003  through 
2006.  These  include  vessels  using  trawl, 
hook-and-line,  and  pot  gear.  The 
numbers  of  small  and  large  entities 
active  in  Alaskan  statistical  area  655430 
in  the  second  half  of  March  for  each 
year  from  1998  through  2001  ranged 
between  21  in  2000  and  57  in  1998.  This 
regulation  does  not  impose  new 
recordkeeping  or  reporting  requirements 
on  the  regulated  small  entities. 

NMFS  considered  three  alternatives  to 
the  proposed  action.  The  status  quo 
would  not  have  accomplished  the 
objectives  of  this  action.  A  second 
alternative  would  have  restricted 
trawling  activities  during  the  same 
period  in  an  "arc"  shaped  treatment 
area  that  overlaps  the  treatment  area  in 
the  preferred  alternative.  However, 
because  of  some  differences  in  shape, 
the  area  in  this  alternative  restricts 
trawling  activity  more  than  is  necessary 
to  increase  the  experimental.results. 
Closing  the  area  to  trawling,  but 
allowing  an  influx  of  hook-and-line  and 
pot  gear,  may  confound  the 
experimental  results  and  may  lead  to 
gear  conflicts  when  the  treatment  area  is 
reopened  to  trawling  in  early  April. 
These  negative  impacts  are  mitigated  by 
the  preferred  alternative  which  adjusts 
the  area  of  the  arc  to  avoid  certain  areas 
of  particular  concern  to  fishermen  and 
prevents  new  entry  by  other  gear  users. 
A  third  alternative  would  have  used  the 
same  treatment  arfea  as  the  second 
alternative,  but  would  have  restricted 
hook-and-line  and  pot  activity  as  well  as 
trawl  activity.  However,  because  of 
some  differences  in  shape,  the  area  in 
this  alternative  restricts  trawling  activity 
more  than  is  necessary  to  increase  the 
experimental  results.  This  negative 
impact  is  mitigated  by  the  preferred 
alternative  which  adjusts  the  area  of  the 
arc  to  avoid  areas  of  particular  concern 
to  fishermen. 

This  action  must  be  effective  by 
March  15.  2003.  to  facilitate  NMFS' 
experiments  to  evaluate  the  effects  of 
commercial  trawl  fishing  on  Pacific  cod 
and  to  help  determine  whether 
commercial  fisheries  adversely  affect 
the  critical  habitat  of  Steller  sea  lions  by 
depleting  the  local  Steller  sea  lion  prey. 
The  16-day  closure  is  necessary  to 
ensure  the  quality  of  the  information 
gathered,  to  prevent  losses  to  NMFS 
from  gear  interactions,  and  to  minimize 
disruption  to  trawl  fishermen  who  have 
historically  used  this  area.  NMFS 
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selected  the  time  period  from  March  15 
-  31  for  this  experiment  because  it  is 
historically  a  period  of  reduced  fishing 
activity  between  the  two  periods  of 
intense  trawling  activity.  This  time 
period  also  is  expected  to  minimize  gear 
conflicts.  NMFS  worked  with  the 
affected  industry  at  the  October  2002 
Council  meeting  to  tailor  the  closed  area 
to  minimize  disruptions  to  fishing 
activity  while  accomplishing  the  goals 
of  the  experiment.  Delaying  this  action 
for  30  days  would  unnecessarily 
jeopardize  the  experiment  by  preventing 
the  collection  of  data  during  this  16-day 
trawling  period.  Accordingly,  the  need 
to  publish  this  measure  in  a  timely 
manner  constitutes  good  cause  under  5 
U.S.C.  553(d)(3)  to  waive  the  30-day 
delay  in  effective  date. 

List  of  Subiects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 


Dated:  February  28,  2003. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  discussed  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq..  and  3631  et  seq.;  Title  n  of  Division  C, 
Pub.  L.  105  277;  Sec.  3027.  Pub.  L.  106  31. 
113  Stat.  57. 

2.  In  §  679.22,  paragraph  (a)(ll)  is 
revised  to  read  as  follows:  » 

§679.22    Closures. 

*         *         *         *        .*      . 

(a)*  *  * 

(11)  Cape  Sarichef  Research 
Restriction  Area  (applicable  through 


March  31.  2006)(i)  Description  of  Cape 
Sarichef  Research  Restriction  Area.  The 
Cape  Sarichef  Research  Restriction  Area 
is  all  waters  located  outside  of  the  10 
nm  no  trawl  area  around  Cape  Sarichef, 
as  described  in  Tables  4  and  5  to  this 
part,  and  inside  the  boundary  of  the 
following  coordinates  joined  in  order  by 
straight  lines  (Figiue  21  to  part  679): 

54°30'  N  lat.,  165°14'  W  long.; 

54°35'  N  lat.,  165°26'  W  long.; 

54°48'  N  lat.,  165*04'  W  long.; 

54°44'  N  lat..  164°56'  W  long.;  and, 

54°30'  N  lat..  165°14'  W  long. 

(ii)  Closure.  The  Cape  Sarichef 
Research  Restriction  Area  is  closed  from 
March  15  through  March  31  to  directed 
fishing  for  groxmdfish  by  vessels  named 
on  a  Federd  Fisheries  Permit  issued 
under  §  679.4(b)  and  using  trawl,  pot,  or 
hook-and-line  gear. 
***** 

3.  Figure  21  to  part  679  is  added  to 
read  as  follows: 

BILUNG  CODE  3510-22-S 
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Figure  21  Cape  Sarichef  Research  Restriction  Area  (Applicable 
through  March  31,  2006) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  327 

[Docket  No.  00-036W] 
PIN  0583-AC85 

Product  Labeling:  Defining  United 
States  Cattle  and  United  States  Fresh 
Beef  Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  withdrawal  of  advance 
notice  of  proposed  rulemaking. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is 
withdrawing  an  advance  notice  of 
proposed  rulemaking  (ANPR)  entitled 
"Product  Labeling:  Defining  United 
States  Cattle  and  United  States  Fresh 
Beef  Products,"  which  was  published  in 
the  Federal  Register  on  August  7,  2001. 
In  the  ANPR,  the  Agency  requested 
comments  on  the  need  for  regulations  to 
clarify  the  definition  of  "United  States 
cattle"  and  "United  States  fresh  beef 
products,"  and  whether  such  products 
should  bear  labeling  claims  that  are 
different  from  the  claims  that  are 
permitted  under  FSIS"  ciu-rent  policy. 
Under  FSIS  policy,  beef  products  that 
are  made  from  animals  that  are 
documented  to  have  been  born,  raised, 
slaughtered,  and  prepared  in  the  United 
States  are  permitted  to  be  labeled  as 
USA  products.  The  country-of-origin 
labeling  provisions  (Section  10816)  in 
the  Farm  Security  and  Rural  Investment 
Act  of  2002  (the  Farm  Bill) '  supplant 
the  issues  raised  in  the  ANPR  and, 
therefore,  FSIS  is  withdrawing  the 
ANPR. 

ADDRESSES:  Send  an  original  and  two 
copies  of  comments  to  the  FSIS  Docket 
Clerk,  Docket  #  00-036 W,  Room  102 
Cotton  Annex  Building,  300  l-2th  Street, 
SW.,  Washington.  DC  20250-3700.  Any 
comments  will  be  available  for  public 
inspection  in  the  Docket  Room  from 


8:30  a.m.  to  4:30  p.m..  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Post,  Ph.D..  Director,  Labeling 
and  Consumer  Protection  Staff,  FSIS,  by 
telephone  at  (202)  205-0279  or  by  fax  at 
(202) 205-3625. 
SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  published  the  ANPR  (66  FR 
41160)  in  response  to  the  Conference 
Report  accompanying  the  Agriculture 
Appi'opriations  for  2000.=  The  report 
directed  the  Secretary  of  Agriculture,  in 
consultation  with  the  affected 
industries,  to  promulgate  regulations  to 
define  which  cattle  and  fresh  beef 
products  are  "Products  of  the  U.S.A." 
The  report  also  directed  the  Secretary  to 
determine  the  terminology  that  would 
best  reflect  in  labeling  that  such  beef 
products  are,  in  fact.  U.S.  products.  The 
report  stated  that  clarifying  regulations 
would  facilitate  the  development  of 
voluntary,  value-added  promotion 
programs  that  benefit  U.S.  producers, 
business,  industry,  consumers,  and 
commerce. 

Under  the  mandate  of  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  et 
seq.),  FSIS  issues  regulations  to  ensure 
that  labeling  statements  about  the  origin 
of  a  product  are  truthful,  accurate,  and 
not  misleading.  Under  FSIS  regulations, 
producers  and  processors  wishing  to 
make  such  labeling  statements  on  the 
labels  of  products  shipped  from  Federal 
establishments  must  submit 
documentation  that  verifies  that  the 
statements  are  truthful  and  accurate. 

The  Department's  Agriculture 
Marketing  Service  (AMS)  has  the 
authority  to  establish  voluntary 
programs  under  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621- 
1627)  to  verify/certify  the  origin  of 
animals,  which  can  be  reflected  in 
labeling  statements.  However,  producers 
wishing  to  make  such  statements  are  not 
required  to  have  their  production 
practices  verified/certified  by  an  AMS 
program.  In  1998,  AMS  proposed 
program  guidelines  to  certify  that 
livestock,  meat,  and  meat  products  are 
eligible  to  be  labeled  as  "U.S.  Beef 
because  they  are  derived  from  animals 
that  were  bom.  raised,  slaughtered,  and 


'  Public  Law  107-171  (May  13.  2002). 


^  Agricultural.  Rural  Development,  Food  and 
Drug  Administration,  and  Related  Agencies 
Appropriation  Act.  2000  (Public  Law  106-78 
(October  23.  1999). 


prepared  in  the  United  States.  There 
was  to  be  a  fee  for  this  service,  however, 
and  no  firm  took  advantage  of  it. 

Provisions  in  the  2002  Farm  Bill 

On  May  13.  2002,  the  President 
signed  the  Farm  Bill  into  law.  The  new 
law  amends  the  Agriculture  Marketing 
Act  of  1946  to  require  retailers  to  inform 
consumers  of  the  country-of-origin  of 
covered  commodities  at  the  point  of 
final  retail  sale.  The  term  "covered 
commodity"  is  defined  in  the  law  as 
muscle  cuts  of  beef  (including  veal), 
lamb,  and  pork;  ground  beef.  lamb,  and 
pork;  wild  and  farm-raised  fish  and 
shellfish:  perishable  agricultural  *  . 

commodities  (fresh  fruits  and 
vegetables);  and  peanuts.  The  Act 
directs  the  Secretary,  through  AMS,  to 
implement  the  requirements  by 
September  30.  2004. 

On  October  11.  2002.  AMS  published 
a  notice  in  the  Federal  Register  (67  FR 
63367)  entitled  "Establishment  of 
Guidelines  for  the  Interim  Voluntary 
Country  of  Origin  Labeling  of  Beef, 
Lamb.  Pork.  Fish.  Perishable 
Agricultiu-al  Commodities,  and  Peanuts 
Under  the  Authority  of  the  Agricultural 
Marketing  Act  of  1946."  In  accordance 
with  the  notice,  during  the  interim 
period  between  the  signing  of  the  law 
and  its  implementation  date, 
compliance  with  the  guidelines  is 
volimtary.  One  of  the  provisions  of  the 
Farm  Bill  is  that  a  retailer  of  beef,  lamb, 
and  pork  may  designate  the  covered 
meat  commodity  as  having  originated  in 
the  United  States  only  if  it  is 
"exclusively  bom,  raised,  and 
slaughtered  in  the  United  States." 

As  a  result  of  the  enactment  of  the 
Farm  Bill,  FSIS  is  withdrawing  the 
ANPR  and  will  not  proceed  with  further 
regulatory  action  pursuant  to  this 
rulemaking.  . 

Summary  of  Comments  on  the  ANPR 

FSIS  received  1 ,036  comments  on  the 
2001  ANPR  from  trade  associations, 
consumer  groups,  farmers  unions  of 
various  states,  the  Canadian 
Government,  the  U.S.  Chamber  of 
Commerce,  and  citizens/consumers. 
More  than  900  comments  were  from 
write-in  campaigns  by  cattle  producers/ 
consumers  who  support  the  definition 
for  labeling  purposes  as  "bom,  raised, 
slaughtered,  and  processed  (prepared) 
in  the  United  States."  There  was  almost 
ho  support  for  any  other  labeling 
terminology,  no  support  for  a  petition 
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submitted  by  the  beef  industry  that 
suggested  that  cattle  bom  outside  the 
United  States  and  finished  in  U.S. 
feedlots  for  at  least  100  days  be  allowed 
to  be  labeled  as  "Product  of  the  U.S.A.," 
and  a  strong  interest  in  maintaining  the 
existing  FSIS  policy.  According  to  one 
respondent,  any  change  in  the  existing 
policy  of  FSIS  would  be  costly  and 
damaging  to  the  industry,  provide  no 
real  benefit  for  consumers,  and 
undermine  U.S.  efforts  in  international 
negotiations. 

Many  respondents  opposed  any 
change  in  FSIS'  countiy-of-origin 
labeling  policy  simply  because  no 
change  was  warranted.  One  commenter 
said  that  there  is  no  convincing 
evidence  that  there  is  a  problem  that 
needs  to  be  addressed  by  additional 
Federal  regulation.  The  comment  went 
on  to  say  that  applying  the  current 
definition  for  "USA  Beef  and  "Fresh 
American  Beef  more  broadly  to 
country-of-origin  labels  such  as 
"Product  of  the  USA"  is  not  necessary 
and  would  be  disruptive.  It  concluded 
that  substantiation  and  verification  of 
"bom,  raised,  slaughtered,  and  prepared 
in  the  United  States"  would  be 
unreliable  and  expensive  since  there  is 
no  national  tracking  system  for  cattle  in 
this  country. 

A  trade  association  director 
commented  that  the  introduction  of  new 
rules  for  a  single  product  category 
would  not  be  helpful  or  acceptable.  The 
comment  stated  that  it  would  only  add 
to  the  inconsistencies  and  confusion  for 
industry,  regulatory,  and  U.S.  Customs 
Service  officials.  In  addition,  the 
commenter  said  such  a  change  would 
set  an  imdesirable  precedent  for  further 
processed  and  other  types  of  products. 

Although  there  was  minimal  support 
for  a  mandatory  program,  most 
commenters  strongly  believed  that  a 
labeling  program  should  be  kept 
voluntary.  One  commenter  stated  that 
mandatory  labeling  should  be  restricted 
to  protection  of  consumer  health  and 
safety.  Others  cautioned  that  what  is 
acceptable  for  a  voluntary  labeling 
program  would  be  unacceptable  as  a 
mandatory  program.  Volimtary  labeling 
of  U.S.  beef  will  be  market  driven  in 
private  sector  retail  and  foodservice 
channels,  said  the  commenter.  USDA 
should  provide  certification  and  audit 
services  for  alternative  U.S.  labels  and 
allow  competitive  market  forces  to 
determine  the  merit  of  various  labels  in 
the  marketplace,  the  commenter 
concluded. 

Many  of  the  commenters  discussed 
the  inconsistency  of  USDA's  geographic 
labeling  policies,  the  variety  of  the 
claims  used  to  certify  U.S.  origin,  and 
the  differences  in  regulations  goveming 


domestic  and  foreign  products.  Some 
called  the  policy  confusing  but 
acceptable,  because  it  was  consistent 
with  international  practices.  Others 
maintained  that  it  was  incumbent  upon 
USDA  to  authorize  a  single,  universal 
term. 

Several  respondents  who  opposed  the 
meat  industry  petition,  referred  to 
above,  mentioned  a  fear  of  Foot  and 
Mouth  Disease  and  Bovine  Spongiform 
Encephalopathy.  One  commenter  said 
that  it  would  be  devastating  to  the  U.S. 
livestock  industry  and  to  consumer 
confidence  if  an  infected  animal  or 
product  entered  the  United  States  and 
received  a  "Made  in  USA"  label. 

As  a  result  of  Congress'  action,  FSIS 
is  withdrawing  the  advance  notice  of 
proposed  rulemaking.  Comments  on 
"coimtry-of-origin"  labeling  should  be 
submitted  in  response  to  the  AMS 
published  notice  entitled 
"Establishment  of  Guidelines  for  the 
faiterim  Voluntary  Country  of  Origin 
Labeling  of  Beef,  Lamb,  Pork,  Fish, 
Perishable  Agricultural  Commodities 
and  Peanuts  under  the  Authority  of  the 
Agricultiu^  Marketing  Act  of  1946." 

Additional  Public  Notification 

Public  involvement  in  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice  and  informed  about  the 
mechanism  for  providing  their 
comments,  FSIS  will  annoimce  it  and 
make  copies  of  this  Federal  Register 
publication  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  Listserv,  a  free  e- 
mail  subscription  service.  In  addition, 
the  update  is  available  online  through 
the  FSIS  Web  page  located  at  http:// 
www.fsisMsda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents  and 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healUi  professionals,  scientific 
professionals,  and  other  individuals 
who  have  requested  to  be  included. 
Through  the  Listserv  and  Web  page, 
FSIS  is  able  to  provide  information  to  a 
much  broader,  more  diverse  audience. 

For  more  information,  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv),  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 


http://www.fsis.  usda.gov/oa/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Signed  in  Washington,  DC  on  March  3, 
2003. 

Garry  L.  McKee. 
Administrator. 

[FR  Doc.  03-5363  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  3410-OI»-P 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  430 

[Docket  No.  EE-RM/rP-02-OOU 

RIN  1904-AB12 

Office  of  Energy  Efficiency  and 
Renewable  Energy;  Energy 
Conservation  Program  for  Consumer 
Products:  Test  Procedure  for 
Refrigerators  and  Refrigerator- 
Freezers 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  of  proposed 
rulemaking  contains  an  amendment  to 
the  test  procedure  for  measuring  the 
energy  consumption  of  refrigerators  and 
refrigerator-freezers  for  models  with  a 
long-time  automatic  defrost  function. 
The  amendment  gives  credit  for  a  slight 
improvement-in  energy  efficiency 
because  the  defrost  heater  on  such 
models  of  refrigerators  and  refrigerator- 
freezers  is  not  required  to  heat  the 
evaporator  from  its  coldest  temperature. 
This  change  in  the  test  procedure  will 
encourage  use  of  efficiency  enhancing 
technology.  Because  the  amendment  to 
the  rule  is  not  expected  to  receive  any 
significant  adverse  comments,  the 
amendment  is  also  being  issued  as  a 
direct  final  mle  in  this  Federal  Register. 
DATES:  Public  comments  on  the 
amendment  proposed  herein  will  be 
accepted  until  April  7,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Ms.  Brenda  Edwards- 
Jones,  U.S.  Department  of  Energy,  Office 
of  Energy  Efficiency  and  Renewable 
Energy,  EE-2J,  1000  Independence  . 
Avenue,  SW,  Washington,  DC  20585- 
0121.  E-mail  address:  Brenda. Ed wards- 
Jones@ee.doe.gov.  You  should  identify 
all  such  documents  both  on  the 
envelope  and  on  the  documents  as 
Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedures  for 
Refrigerators  and  Refrigerator-Freezers, 
Docket  No.  EE-RM/TP-02-001. 

Copies  of  public  comments  received 
may  be  read  in  the  Freedom  of 
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Information  Reading  Room  (Room  No. 
lE-190)  at  the  U.S.  Department  of 
Energy,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  the  hours  of 
9  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Raymond,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-2J,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
9611,  e-mail: 

MichaeI.Raymond@ee.doe.gov:  or 
Francine  Pinto,  Esq.,  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  GC- 
72,  1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-9507, 
e-mail:  Francine.Pinto@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  of  Proposed  Rulemaking  (NOPR) 
proposes  an  amendment  to  the  test 
procedure  for  measuring  the  energy 
consumption  of  refrigerators  and 
refrigerator- freezers.  The  amendment 
changes  the  calculation  of  the  test  time 
period  for  long-time  automatic  defrost  to 
allow  for  a  control  capable  of  timing 
defrost  to  occur  other  than  during  a 
compressor  "on"  cycle,  thereby  taking 
advantage  of  the  natural  warming  of  the 
evaporator  during  an  "off  cycle,  and 
saving  additional  energy.  The 
amendment  has  no  effect  on  the  testing 
of  refrigerators  and  refrigerator-freezers 
that  do  not  have  a  long-time  automatic 
defrost  system. 

Today,  the  Department  of  Energy 
(Department)  is  also  publishing, 
elsewhere  in  this  issue  of  the  Federal 
Register,  a  direct  final  rule  that  makes 
the  change  to  this  test  procedure  that  is 
being  proposed  in  this  NOPR.  As 
explained  in  the  preamble  of  the  direct 
final  rule,  the  Department  considers  this 
amendment  to  be  uncontroversial  and 
unlikely  to  generate  any  significant 
adverse  or  critical  comments.  If  no 
significant  adverse  or  critical  comments 
are  received  by  the  Department  on  the 
amendment,  the  direct  final  rule  will 
become  effective  on  the  date  specified 
in  that  rule,  and  there  will  be  no  further 
action  on  this  proposal.  If  significant 
adverse  or  critical  comments  are  timely 
received  on  the  direct  final  rule,  the 
direct  final  rule  will  be  withdrawn.  The 
public  comments  will  then  be  addressed 
in  a  subsequent  final  rule  based  on  the 
rule  proposed  in  this  NOPR  (which  is 
the  same  as  the  rule  set  forth  in  the 
direct  final  rule).  Because  the 
Department  will  not  institute  a  second 
comment  period  on  this  proposed  rule, 
any  parties  interested  in  commenting 
should  do  so  during  this  comment 
period. 


For  further  supplemental  information, 
the  detailed  rationale,  and  the  rule 
amendment,  see  the  information 
provided  in  the  direct  final  rule  in  this 
Federal  Register. 

List  of  Subjects  in  10  CFR  Fart  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washington.  DC,  on  February  28, 
2003. 

David  K.  Garman, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 
\VR  Doc.  03-5405  Filed  3-O-03;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203   * 

[Regulation  C;  Docket  No.  R-114S] 

Home  Mortgage  Disclosure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule;  official  staff 
commentary. 

summary:  In  2002,  the  Board  revised 
Regulation  C  and  imposed  new  data 
collection  requirements  with  an 
effective  date  of  January  1,  2004.  This 
proposal  would  revise  the  official  staff 
commentary  to  Regulation  C  to  provide 
transition  rules  for  applications  received 
before  January  1,  2004,  on  which  final 
action  is  taken  on  or  after  January  1, 
2004.' 

DATES:  Comments  must  be  received  on 
or  before  April  8,  2003. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1145  and  should  be 
mailed  to  Jennifer  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20551,  or  mailed  electronically  to 
regs.comments@federaIreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered,  between  8:45 
a.m.  and  5:15  p.m.,  to  the  Board's  mail 
facility  in  the  West  Courtyard,  located 
on  21st  Street  between  Constitution  and 
C  Street,  NW.  Members  of  the  public 
may  inspect  comments  in  Room  MP- 
500  of  the  Martin  Building  between  9 
a.m.  and  5  p.m.  on  weekdays  pursuant 
to  §  261.12,  except  as  provided  in 
§261.14,  of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.12  and  261.14. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel,  Kathleen  C.  Ryan, 
Senior  Attorney,  or  Dan  S.  Sokolov, 
Attorney,  Division  of  Consumer  and 


Community  Affairs.  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  DC  20551,  at  (202)  452- 
3607  or  (202)  452-2412.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  (202)  263-4869. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Home  Mortgage  Disclosure  Act 
(HMDA;  12  U.S.C.  2801-2810)  has  three 
purposes.  One  is  to  provide  the  public 
and  government  officials  with  data  that 
will  help  show  whether  lenders  are 
serving  the  housing  needs  of  the 
neighborhoods  and  communities  in 
which  they  are  located.  A  second 
purpose  is  to  help  public  officials  target 
public  investment  to  promote  private 
investment  where  it  is  needed.  A  third 
purpose-is  to  provide  data  that  assist  in 
identifying  possible  discriminatory 
lending  patterns  and  enforcing 
antidiscrimination  statutes. 

HMDA  accordingly  requires  certain 
depository  and  for-profit  nondepository 
lenders  to  collect,  report,  and  disclose 
data  about  originations,  purchases,  and 
refinancings  of  home  purchase  and 
home  improvement  loans.  Lenders  must 
also  report  data  about  applications  that 
did  not  result  in  originations. 

The  Board's  Regulation  C  implements 
HMDA.  12  CFR  part  203.  Regulation  C 
generally  requires  that  lenders  report 
data  about: 

•  Each  application  or  loan,  including 
the  application  date;  the  action  taken 
and  the  date  of  that  action;  the  loan 
amount;  the  loan  type  and  purpose;  and, 
if  the  loan  is  sold,  the  type  of  purchaser: 

•  Each  applicant  or  borrower, 
including  ethnicity,  race,  sex,  and 
income;  and 

•  Each  property,  including  location 
and  occupancy  status. 

Lenders  report  this  information  to 
their  supervisory  agencies  on  an 
application-by-application  basis  using  a 
loan  application  register  format  (HMDA/ 
LAR)  set  forth  in  appendix  A  to  the 
regulation.  Each  application  must  be 
recorded  within  30  calendar  days  after 
the  end  of  each  calendar  quarter  in 
which  final  action  is  taken  (such  as 
origination  or  purchase  of  a  loan,  or 
denial  or  withdrawal  of  an  application) 
on  the  lender's  HMDA/LAR.  Lenders 
must  make  their  HMDA/LARs — with 
certain  fields  redacted  to  preserve 
applicants'  privacy — available  to  the 
public.  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  acting  on  behalf  of  the 
supervisory  agencies,  compiles  the 
reported  information  and  prepares  an 
individual  disclosure  statement  for  each 
institution,  aggregate  reports  for  all 
covered  lenders  in  each  metropolitan 
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surea,  and  other  reports.  These  disclosure 
statements  and  reports  are  available  to 
the  public. 

n.  The  2002  Revisions  to  Regulation  C 

The  Board  published  final  revisions  to 
Regulation  C  on  February  15,  2002,  and 
June  27.  2002  ("the  2002  revisions").  67 
FR  7222;  67  FR  43218.  The  2002 
revisions  include  a  requirement  that 
lenders  report  the  difference  between  a 
loan's  annual  percentage  rate  (APR)  and 
the  yield  on  Treasury  securities  with 
comparable  maturity  periods,  if  the 
difference  equals  or  exceeds  thresholds 
set  by  the  Board;  whether  a  loan  is 
subject  to  the  Home  Ownership  and 
Equity  Protection  Act;  the  lien  status  of 
apphcations  and -loans;  and  whether  an 
application  or  loan  involves  a 
manufactured  home.  Certain  definitions 
have  also  been  revised.  The  definition  of 
an  application  has  been  revised  to 
include  a  request  for  preapproval  as 
defined  in  the  regulation,  for  purposes 
of  reporting  denials  of  such  requests  and 
identifying  loan  originations  that  result 
from  a  request  for  preapproval.  The 
definition  of  a  home  improvement  loan 
and  the  definition  of  a  refinancing  have 
been  revised.  In  addition,  the  2002 
revisions  require  lenders  to  request^ 
information  on  applicants'  ethnicity, 
race,  and  sex  in  applications  takenby 
telephone,  and  conform  the  collection  of 
data  on  ethnicity  and  race  to  standards 
established  by  the  Office  of  Management 
and  Budget  (OMB)  in  1997. 

The  2002  revisions  were  initially 
scheduled  to  take  effect  on  January  1 , 
2003.  In  May  2002  the  Board  delayed 
tke  effective  date,  with  two  exceptions, 
to  January  1,  2004.  67  FR  30771,  May  8, 
200-2.  The  Board  based  its  decision  to 
delay  the  effective  date  on  a 
determination  that  some  HMDA 
reporters,  especially  the  largest  ones, 
would  not  be  able  to  fully  implement 
the  revised  rule  by  January  1,  2003, 
without  jeopardizing  the  quality  and 
usefulness  of  the  data  and  incurring 
substantial  additional  implementation 
costs  that  could  be  avoided  by  a 
postponement.  The  two  exceptions 
related  to  telephone  applications  and  to 
census  tract  data:  (1)  For  all  applications 
taken  on  or  after  January  1,  2003, 
lenders  must  ask  telephone  applicants 
for  information  on  the  applicant's  race 
or  national  origin  and  sex;  and  (2)  for  all 
applications  and  loans  reported  on 
lenders'  2003  LARs,  lenders  must  use 
the  census  tract  numbers  and 
corresponding  geographic  areas  from  the 
2000  Census. 


ni.  Proposed  Guidance  for  Transition 
from  the  Current  to  the  Revised  Rule 

Proposed  staff  comment  4(a)-4 
addresses  the  collection  and  reporting  of 
certain  data  items  for  applications 
received  before  January  1,  2004,  for 
which  final  action  is  taken  on  or  after 
January  1,  2004.  Under  the  proposed 
transition  rules,  lenders  (1)  Would  not 
have  to  indicate  whether  an  application 
or  loan  involved  a  request  for 
preapproval  or  related  to  a 
manufactured  homes;  and  (2)  could  at 
thefr  option  Continue  to  apply  the 
current  definitions  of  a  home 
improvement  loan  and  a  refinancing. 
They  would  follow  special  rules  for 
reporting  applicants'  race  and  ethnicity, 
to  take  account  of  the  changed 
categories.  No  transition  rules  are 
provided  for  reporting  the  purchaser 
type,  rate  spread,  whether  a  loan  is 
subject  to  HOEPA,  and  the  lien  status  of 
applications  and  originated  loans, 
because  information  about  these  items  is 
available  at  the  time  of  final  action. 

In  each  case,  the  Board  weighed  the 
burden  and  benefit  of  applying  the 
effective  date  to  applications  received 
before  January  1,  2004.  The  proposed 
conunent  seeks  to  preserve  the  integrity 
of  the  HMDA  data  to  the  extent  possible, 
while  minimizing  lender  burden.  For 
example,  the  Board  believes  that  the 
benefit  of  data  that  meet  revised 
definitions  is  not  sufficient  to  warrant 
the  burden  on  lenders  to  begin  applying 
the  revised  definitions  before  January  1 , 
2004,  or  to  "look  back  "  in  2004  to 
determine  if  data  should  be  reported. 
The  proposed  rule  is  discussed  below  in 
the  order  that  the  affected  data  items 
appear  on  the  revised  HMDA/LAR.  For 
all  other  data  items,  the  January  1,  2004, 
effective  date  applies,  including  the  data 
items  reported  under  "type  of 
piux:haser"  and  "other  data,"  as 
discussed  in  Part  IV. 

Property  Type 

Currently  lenders  must  report  in  the 
"loan  purpose"  field  whether  an 
application  or  loan  involves  a  one-  to 
four-family  or  a  multifamily  dwelling; 
and  memufactured  homes  are  reported 
as  one-  to  four-family  dwellings.  The 
2002  revisions  add  a  new  field  for 
"property  type"  and  require  lenders  to 
identify  applications  and  loans  that 
.involve  manufactured  housing.  The 
proposed  comment  provides  that 
lenders  may  but  need  not  indicate 
whether  an  application  received  before 
January  1,  2004,  involves  manufactiu«d 
housing.  Lenders  may  report  the 
property  type  as  a  one-  to  four-family 
dwelling. 


Purpose  of  Loan — Home  Improvement 
and  Refinancing 

Regulation  C  requires  lenders  to 
report  home  improvement  loans  and 
refinancings.  The  definitions  of  a  home 
improvement  loan  and  a  refinancing 
were  substantially  revised  in  the  final 
jTiles  adopted  in  2002.  At  the  time  an 
application  is  taken,  lenders  must  apply 
these  definitions  (and  the  definition  of 
a  home  purchase  loan,  which  has  not 
been  revised)  to  determine  whether  and 
how  the  application  or  loan  must  be 
reported  under  HMDA. 

A  home  improvement  loan  is 
currently  defined  in  §  203.2(f)  as  a  loan 
that  is  intended  in  whole  or  in  part  for 
home  improvement  and  that  the  lender 
classifies  as  a  home  improvement  loan. 
Under  the  2002  revisions,  dwelling- 
secured  loans  for  home  improvement 
purposes  must  be  reported  as  home 
improvement  loans,  without  regard  to 
whether  the  loans  are  classified  as  home 
improvement  loans.  Loans  for  home 
improvement  purposes  that  are  not 
dwelling-secured  will  continue  to  be 
reported  only  if  the  lender  classifies  the 
loans  as  home  improvement  loans. 

A  refinancing  is  defined  as  a 
transaction  in  which  a  new  obligation 
satisfies  and  replaces  an  existing 
obligation  by  the  same  borrower. 
Currently,  the  commentary  to  §  203.1(c) 
allows  lenders  to  select  from  among  four 
scenarios  in  deciding  which 
refinancings  to  report: 

(1)  The  existing  obligation  was  a 
home  purchase  or  home  improvement 
loan,  as  determined  by  the  lender  (for 
example,  by  reference  to  available 
documents); 

(2)  the  applicant  states  that  the 
existing  obligation  was  a  home  purchase 
or  home  improvement  loan; 

(3)  the  existing  obligation  was  secured 
by  a  lien  on  a  dwelling;  or 

(4)  the  new  obligation  will  be  secured 
by  a  lien  on  a  dwelling. 

Under  the  2002  revisions,  reportable 
refinancings  are  those  in  which  both  the 
existing  and  the  new  loans  are  secured 
by  a  lien  on  a  dwelling. 

The  proposed  transition  rule  will  not 
require  lenders  to  "look  back"  in 
reporting  home  improvement  loans  and 
refinancings.  The  proposed  comment 
provides  that  for  applications  received 
before  January  1,  2004,  but  for  which 
final  action  is  taken  on  or  after  January 
1,  2004,  lenders  may  continue  to  apply 
the  current  definitions.  For  example,  if 
a  lender  receives  an  application  in  2003 
for  a  loan  that  the  lender  does  not 
currently  classify  as  a  home 
improvement  loan,  the  lender  need  not 
report  that  application  on  its  2004  LAR. 
Similarly,  if  a  lender  receives  an 
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application  in  2003  for  a  home  equity 
loan  to  consolidate  credit  card  debt,  and 
originates  the  loan  in  2004,  the  lender 
may  report  the  loan  on  its  2004  LAR  as 
a  refinancing  if  this  is  the  lender's 
practice  under  the  current  rule.  The 
proposed  comment  permits  lenders  to 
apply  the  revised  definitions  to 
applications  received  before  January  1 , 
2004,  at  the  option  of  the  lender. 

Preapproval 

Under  the  2002  revisions,  lenders 
must  identify  whether  an  application  for 
a  home  purchase  loan  is  a  request  for  a 
preapproval  as  defined  in  the  revised 
regulation.  Currently,  requests  for 
preapproval  are  reported  only  if  the 
request  is  approved  and  results  in  a 
traditional  loan  application,  in  which 
case  the  lender  reports  on  the 
disposition  of  that  application.  The 
2002  revisions  require  lenders  to  report 
information  on  requests  for  preapproval 
that  are  denied,  whether  or  not  they 
resulted  in  a  traditional  loan 
application;  they  allow,  but  do  not 
require,  lenders  to  report  requests  for 
preapproval  that  are  approved  but  not 
accepted  by  the  applicant. 

Lenders  nave  asKed  whether  the 
revised  rule  requires  them  to  collect 
information  on  requests  for  preapproval 
that  are  received  in  2003,  on  the  chance 
that  the  request  might  receive  final 
action  in  2004.  The  proposed  transition 
rules  provide  that  lenders  may  but  need 
not  identify  requests  for  preapproval 
received  in  2003  as  such.  For 
applications  received  before  Jemuary  1 , 
2004,  they  may  use  the  code  for  "not 
applicable"  in  the  preapproval  field  on 
the  HMDA/LAR. 

Applicant  Information 

Changes  were  made  in  the  2002 
revisions  to  the  requirement  to  collect 
information  about  an  applicant's 
ethnicity  and  race,  and  corresponding 
changes  were  made  to  the  codes  that 
must  be  used  on  the  HMDA/LAR  in 
2004.  These  changes  were  made  to 
conform  collection  of  information  under 
Regulation  C  to  standards  issued  by 
OMB  in  1997  that  are  used  for  the  2000 
Census. 

Some  racial  classifications  and  codes 
remain  unchanged.  For  example,  the 
classification  "American  Indian  or 
Alaskan  Native"  and  its  corresponding 
code  have  not  changed;  the  meaning  of 
the  classification  "black"  has  been 
clarified  but  not  substantively  changed 
by  adding  the  phrase  "or  African- 
American,"  and  the  corresponding  code 
remains  the  same  under  the  revised 
rule. 

However,  changes  to  other  racial 
classifications  and  codes,  and  the 


introduction  of  a  separate  question  on 
Hispanic  ethnicity,  complicate  the 
transition  from  the  current  rule  to  the 
revised  rule.  For  example,  under  the 
current  rule,  code  2  is  used  for  an 
applicant  whose  race  is  "Asian  or 
Pacific  Islander,"  while  under  the  2002 
revisions,  code  2  is  used  for  an 
applicant  who  is  "Asian,"  and  code  4  is 
used  for  "Native  Hawaiian  or  Other 
Pacific  Islander."  Moreover,  while  the 
current  classifications  for  race  include 
"Hispanic,"  under  the  2002  revisions  an 
applicant's  race  cannot  be  identified  as 
"Hispanic."  Rather,  the  2002  revisions 
require  that  an  appliccmt  be  asked  to 
identify  his  or  her  ethnicity  as 
"Hispanic  or  Latino,"  or  "not  Hispanic 
or  Latino."  Thus,  if  a  lender  receives  an 
application  in  2003  in  which  the 
applicant's  race  is  identified  as 
"Hispanic,"  and  the  lender  takes  final 
action  on  the  application  in  2004,  using 
code  4  (the  current  code  for  "Hispanic") 
on  the  2004  LAR  would  result  in  an 
erroneous  identification  of  the 
applicant's  race. 

Under  the  transition  rules,  lenders 
would  report  monitoring  data  collected 
during  2003  on  the  2004  LAR  in 
accordance  with  rules  set  forth  in 
4(a)(iv)  of  the  proposed  comment.  The 
Board  believes  lenders  can  Implement 
the  proposed  conversion  rules  by 
modifying  their  data  collection  and 
reporting  systems.  The  proposed 
comment  states  that,  in  the  example 
offered  above,  (1)  the  lender  would 
report  the  applicant's  ethnicity  as  code 
1  ("Hispanic  or  Latino")  and  (2)  would 
report  the  applicant's  race  as  code  7 
("not  applicable"). 

IV.  Other  Revisions 

The  Board  has  received  inquiries  from 
lenders  about  the  applicability  of  other 
changes  in  the  2002  revisions  to 
applications  received  before  January  1, 
2004,  including  changes  made  to  "type 
of  purchaser"  and  the  addition  of  the 
data  items  under  "other  data"  such  as 
the  lien  status  on  an  originated  loan. 
These  data  items  do  not  impose  a 
significant  burden  on  lenders  to  "look 
back"  to  applications  received  in  2003. 
Thus,  the  effective  date  of  January  1, 
2004,  remains  in  place  for  these 
requirements,  as  discussed  below. 

Type  of  Purchaser 

Section  203.4(a)(8)  requires  lenders  to 
report  the  type  of  entity  that  purchases 
a  loan  that  the  lender  originates  (or 
purchases)  and  sells  within  the  same 
calendar  year  In  2002  the  Board  revised 
the  list  of  the  types  of  purchasers  and 
the  applicable  codes.  Because  the 
lender's  determination  as  to  type  of 
purchaser  is  made  when  the  loan  is 


sold,  there  is  no  need  for  a.transition 
rule. 

Other  Data 

The  2002  revisions  will  require 
lenders  to  collect  and  report  new  data 
items  under  "other  data"  on  the  2004 
LAR: 

•  The  rate  spread  on  originated  loans 
(excluding  unsecured  home 
improvement  loans),  where  the  spread 
(or  difference)  between  the  loan's  APR 
and  the  yield  on  Treasury  securities  of 
comparable  maturity  meets  or  exceeds 
certain  thresholds; 

•  Whether  originated  loans  and 
purchased  loans  are  subject  to  the  Home 
Ownership  and  Equity  Protection  Act 
(HOEPA);  and 

•  The  lien  status  of  applications  and 
originated  loans  (whether  a  loan  is 
unsecured,  or  secured  by  a  first  or 
subordinate  lien  on  a  dwelling). 

This  information  must  be  reported  for 
all  loans  closed  on  or  after  January  1, 
2004.  No  exception  is  needed,  because 
information  about  these  items  is 
available  at  final  action. 

The  2002  revisions  require  lenders  to 
use  the  rate  lock  date  to  determine  the 
yield  on  comparable  Treasury  securities; 
lenders  must  consult  the  yield  on 
Treasury  securities  as  of  the  15th-of-the- 
month  prior  to  the  date  the  rate  is 
locked  or  set  for  the  final  time  before  the 
loan  is  consummated.  Thus,  lenders 
may  have  to  modify  their  procedures  in 
2003  to  ensure  that  they  retain  the  rate 
lock  date  for  loans  that  may  be 
consummated  after  December  31,  2003. 

Lenders  may  edso  have  to  look  back  to 
the  Treasury  yields  from  2003  for  a  loan 
consummated  in  2004.  if  the  rate  was 
locked  before  January  15,  2004.  Lenders 
currently  are  required  to  make  such 
comparisons  to  comply  with  HOEPA 
and  Regulation  Z  (12  CFR  part  226). 
Historical  information  on  the 
appropriate  Treasury  yields,  and  a  tool 
to  assist  lenders  in  calculating  the 
spread  between  a  loan's  APR  and  the 
Treasury  yield  will  be  available  to 
lenders  on  the  Board's  web  site  in  May 
2003. 

The  Board  does  not  believe  that  these 
requirements  warrant  an  exception  to 
the  requirement  to  report  the  rate  spread 
for  all  loans  closed  on  or  after  January 
1,  2004.  The  Board  solicits  comment, 
however,  on  whether  there  are  less 
burdensome  alternatives  to  requiring 
lenders  to  use  the  rate  lock  date  for 
calculating  the  rate  spread  during  the 
transition  period.  Lenders  could  use  the 
date  the  application  was  received  or  the 
date  of  consummation  to  calculate  the 
rate  spread,  or  the  Board  could  specify 
a  date  (such  as  January  1,  2004)  that 
would  not  require  lenders  to  look  back 
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to  2003  to  calculate  the  rate  spread.  If 
lenders  used  the  date  of  application  or 
consummation,  they  would,  not  have  to 
modify  their  systems  because  they 
already  capture  these  dates  for  current 
reporting  requirements. 

The  requirements  to  report  HOEPA 
status  and  lien  status  do  not  require  an 
exception  to  the  effective  date.  HOEPA 
status  is  required  only  on  originated  and 
purchased  loans,  and  is  determined 
based  on  the  difference  between  the 
APR  at  consummation  and  the  yield  on 
Treasury  securities  with  comparable 
maturity  periods;  or  on  the  total  points 
and  fees  charged  for  the  loan.  A  lender 
may  have  to  research  Treasury  yields 
from  2003  depending  on  when  the 
application  was  received;  however,  as 
with  the  rate  spread,  historical 
information  on  Treasury  yields  is 
readily  available. 

For  lien  status,  the  2002  revisions 
provide  that  lenders  may  rely  on  the 
best  information  readily  available  to 
them  at  the  time  of  final  action  (in 
2004).  67  FR  43218,  43227,  June  27, 
2002.  Thus,  lenders  will  not  have  to 
look  back  to  2003  to  report  lien  status. 

V.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-1145  and,  when  possible, 
should  use  a  standard  typeface  with  a 
font  size  of  10  or  12;  this  will  enable  the 
Board  to  convert  text  submitted  in  paper 
form  to  machine-readable  form  through 
electronic  scanning,  and  will  facilitate 
automated  retrieval  of  comments  for 
review.  Comments  may  be  mailed 
electronically  to 

regs.comments@federalreserve.gov.  If 
accompanied  by  an  original  document 
in  paper  form,  comments  may  also  be 
submitted  on  3'/^  inch  computer 
diskettes  in  any  IBM-compatible  DOS- 
or  Windows-based  format. 

VI.  Solicitation  of  Comments  Regarding 
the  Use  of  "Plain  Language" 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  Board  to 
use  "plain  language"  in  all  proposed 
and  final  rules  published  after  January 
1,  2000.  The  Board  invites  comments  on 
whether  the  proposed  commentary  is 
clearly  stated  and  effectively  organized, 
and  how  the  Board  might  make  the 
commentary  easier  to  understand. 

List  of  Subjects  in  12  CFR  part  203 

Banks,  Banking,  Federal  reserve 
system.  Mortgages,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  203  as  follows: 


PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

1 .  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2801-2810. 

2.  In  Supplement  I  to  part  203,  under 
Section  203.4 — Compilation  of  Loan 
Data,  under  4(a)  Data  Format  and 
Itemization,  a  new  paragraph  4  is  added: 

SUPPLEMENT  I  to  PART  203— STAFF 
COMMENTARY 


Section  203.4 — Compilation  of  Loan 
Data 

4(a)  Data  Format  and  Itemization. 

*         *         * ,        *         * 

►  4.  Transition  rules  for  applications 
received  before  January  1,  2004,  when 
final  action  is  taken  on  or  after  January 
1,  2004.  For  applications  received  before 
January  1,  2004,  on  which  final  action 
is  taken  on  or  after  January  1,  2004,  data 
must  be  collected  and  reported  on  the 
HMDA  LAR  under  the  revised 
Regulation  C  that  takes  effect  on  January 
1,  2004,  subject  to  the  exceptions  for 
property  type,  loan  purpose,  requests  for 
preapproval,  and  applicant  information 
set  forth  in  this  comment. 

i.  Property  type.  Lenders  need  not 
determine  whether  an  application 
received  before  January  1,  2004  involves 
a  manufactured  home,  and  may  report 
the  property  type  as  1-  to  4-family. 

ii.  Loan  purpose.  For  applications 
received  before  January  1,  2004,  lenders 
may  use  the  definitions  erf  a  home 
improvement  loan  and  a  refinancing 
that  were  in  effect  in  2003.  For  example, 
a  lender  need  not  report  data  on  an    • 
application  received  before  January  1 , 
2004,  for  a  dwelling-secured  loan  made 
for  the  purpose  of  home  improvement, 
if  the  lender  did  not  classify  the  loan  as 
a  hc%ie  improvement  loan.  Similarly,  a 
lender  may  report  data  on  an 
application  for  a  refinancing  received  in 
2003  whether  or  not  the  existing 
obligation  was  secured  by  a  lien  on  a 
dwelling. 

.  iii.  Requests  for  preapproval.  Lenders 
need  not  report  requests  for  preapproval 
(as  that  term  is  defined  in  §  203.2(b)(2) 
of  the  revised  Regulation  C)  received 
before  January  1,  2004,  that  do  not  result 
in  a  loan  application.  Lenders  need  not 
specify  whether  an  application  for  a 
home  purchase  loan  application 
involved  a  request  for  preapproval,  and 
should  use  code  3  (not  appficable)  in 
the  preapproval  field  on  the  LAR. 
Lenders  may  at  their  option,  report 
requests  for  preapproval  that  are  denied 
or  that  are  approved  but  not  accepted. 

iv.  Applicant  information.  For 
appUcations  received  before  January  1, 


2004,  lenders  must  collect  data  on  race 
or  national  origin  using  the  categories  in 
effect  in  2003,  and  must  convert  the 
data  to  the  codes  in  effect  in  2004  for 
reporting  purposes,  using  the  following 
conversion  guide: 

(A)  Ethnicity.  The  revised  Regulation 
C  requires  lenders  to  request  an 
applicant's  ethnicity  first  (Hispanic  or 
Latino,  Not  Hispanic  or  Latino),  and 
then  to  request  the  applicant's  race.  The 
HMDA/LAR  has  been  revised 
accordingly,  so  that  ethnicity  and  race 
are  distinct  fields. 

(1)  If  code  4  (Hispanic)  was  entered 
for  race  under  the  2003  codes,  use  code 
1  (Hispanic  or  Latino)  for  reporting 
ethnicity. 

(2)  If  code  1,  2,  3,  5,  6,  or  8  was 
entered  for  race  under  the  2003  codes, 
use  code  4  (not  applicable)  for  reporting  '' 
ethnicity. 

(3)  If  code  7  (information  not 
provided  by  applicant  in  mail  or 
telephone  application)  was  entered  for 
race  under  the  2003  codes,  use  code  3 
(information  not  provided  by  applicant 
in  mail,  Internet,  or  telephone 
application)  for  reporting  ethnicity. 

B.  Race. 

(1)  If  the  applicant's  race  was  * 
identified  as  American  Indian  or 
Alaskan  Native,  Black,  or  White  under 
the  2003  codes,  use  the  corresponding 
code  for  2004.  For  example,  if  code  3 
(Black)  was  entered  for  race  in  2003,  use 
code  3  (Black  or  African- American). 

(2)  If  the  applicant's  race  was 
identified  as  Asian  or  Pacific  Islander  in 
2003,  use  code  2  (Asian). 

(3)  If  the  applicant's  race  was 
identified  as  Hispanic  in  2003,  use  code 
7  (not  applicable). 

(4) If  the  applicant's  race  was 
identified  as  code  6  (Other)  in  2003,  use 
code  7  (not  applicable). 

(5)  If  the  applicant's  race  was 
identified  as  code  7  (Information  not 
provided  by  applicant  in  mail  or 
telephone  application)  in  2003.  use  code 
6  (Information  not  provided  by 
applicant  in  mail,  Internet,  or  telephone 
application).  ^ 

(6)  If  code  8  (Not  applicable)  was  used 
in  2003,  use  code  7  (Not  applicable).  -^ 
*****        •     -i        - 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Director  of  the  Division  of  Consumer  and 
Community  Affairs  under  delegated 
authority,  March  3,  2003. 
Robert  deV.  Frierson,  ^ 

Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-5365  Filed  3-6-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-SW-07-AD] 

RIN212&-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332C,  L,  LI,  and  L2 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
0  earlier  proposed  airworthiness  directive 
(AD)  for  Eurocopter  France  Model 
AS332C,  L,  Ll.  and  L2  helicopters  that 
would  have  required  inspecting  the 
cockpit  pedal  unit  adjustment  lever 
(lever)  for  a  crack  at  specified  time 
intervals  by  either  a  borescope  or  by  a 
dye-penetrant  inspection  and  replacing 
any  cracked  lever  with  an  airworthy 
lever  before  further  flight.  That  proposal 
was  prompted  by  reports  of  cracks 
detected  in  the  lever.  This  action  revises 
the  proposed  rule  by  eliminating  the 
borescope  inspection  and  by  requiring  a 
modification  that  is  a  terminating  action 
for  the  requirements  of  the  proposal. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  failure  of  the 
lever,  loss  of  access  to  the  brake  pedals 
on  the  ground  or  loss  of  yaw  control  in 
flight,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  May  6,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
07- AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
"    Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation.  2701 
Forum  Drive.  Grand  Prairie.  Texas 
75053-4005,  telephone  (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Grigg,  Aviation  Safety  Engineer.  FAA, 
Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone (817) 222-5490, 
fax  (817)222-5961. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  pled  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
07-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

A  proposal  to  amend  14  CFR  part  39 
to  add  an  AD  for  Eurocopter  France 
Model  AS332C.  L,  Ll,  and  L2 
helicopters  was  published  as  an  NPRM 
in  the  Federal  Register  on  October  31, 
2001  (66  FR  54960).  That  NPRM  would 
have  required  inspecting  the  lever  for  a 
crack  and  replacing  any  unairworthy 
lever,  P/N  332A2 7-2344-20,  with  an 
airworthy  lever.  That  NPRM  was 
prompted  by  reports  of  cracks  detected 
in  the  lever.  That  condition,  if  not 
corrected,  could  result  in  failure  of  the 
lever,  loss  of  access  to  the  brake  pedals 
on  the  ground  or  loss  of  yaw  control  in 
flight,  and  subsequent  loss  of  control  of 
the  helicopter. 

Since  the  issuance  of  that  NPRM, 
Eurocopter  France  has  issued  new 
service  information  that  eliminates  the 
borescope  inspection  and  specifies  a 


modification  of  the  pedal  unit. 
Eurocopter  Alert  Service  Bulletin  No. 
67.00.19,  dated  July  23,  2001,  describes 
the  dye-penetrant  inspection  of  the 
pedal  units,  and  Eurocopter  Alert 
Service  Bulletin  No.  67.00.20,  dated 
June  8.  2001 ,  describes  replacing  the 
pilot's  and  co-pilot's  pedal  adjustment 
levers.  The  Direction  Generale  De 
L' Aviation  Civile,  which  is  the 
airworthiness  authority  for  France,  has 
classified  these  alert  service  bulletins  as 
mandatory  and  issued  AD  Nos.  2000- 
487-017(A)Rl  and  2000-486-07  7(A)Rl, 
both  dated  September  05,  2001.  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

We  have  determined  that  we  should 
incorporate  the  latest  manufacturer's 
service  information  into  our  proposal, 
eliminate  the  proposed  borescope 
inspection,  and  mandate  terminating 
actions  for  this  unsafe  condition. 
Therefore,  since  these  changes  expand 
the  scope  of  the  originally  proposed 
rule,  the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  to 
accomplish  the  dye-penetrant 
inspection;  5  work  hours  to  remove  and 
replace  the  pedal  unit  assembly  with  a 
new  pedal  assembly:  orfi  work  hours  to 
remove,  modify,  and  replace  the 
modified  pedal  unit  assembly.  The 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $4,990  for  replacing  a 
cracked  pedal  unit  assembly  with  a  new 
pedal  unit  assembly,  or  $290  for 
modif>'ing  the  installed  pedal  unit. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $16,770  to 
replace  the  pedal  unit  assembly 
throughout  the  entire  fleet,  or  $2,730  to 
modify  the  pedal  unit  for  the  entire 
fleet,  assuming  one  dye-penetrant 
inspection  regardless  of  which  method 
of  compliance  is  applicable. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  106(g),  40113^44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 
07-AD. 

Applicability:  Model  AS332C,  L,  Ll,  and 
L2  helicopters,  with  a  pilot  or  co-pilot  anti- 
torque  pedal  adjustment  lever  (lever),  part 
number  (P/N)  332A27.2344.20.  that  has  not 
been  modified  in  accordance  with  MOD 
0726179,  installed,  ceHificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposec^actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  lever,  loss  of 
braking  ability  oil  the  ground  or  loss  of  yaw 
control  in  flight,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  helicopters  with  4,450  or  more 
hours  time-in-service  (TIS),  within  50  hours 


TIS  and  thereafter  at  intervals  not  to  exceed 
1,500  hours  TIS,  perform  a  dye-penetrant 
inspection  of  the  lever,  P/N  332A27.2344.20, 
in  accordance  with  paragraph  2.B.  of  the 
Accomplishment  Instructions  in  Eurocopter 
Alert  Service  Bulletin  (ASB)  No.  67.00.19, 
dated  July  23,  2001,  except  returning  levers 
and  reporting  to  the  manufacturer  are  not 
required. 

(b)  For  helicopters  with  less  than  4.450 
hours  TIS,  on  or  before  accumulating  4.500 
hours  TIS,  and  thereafter  at  intervals  not  to 
exceed  1,500  hours  TIS.  perform  a  dye- 
penetrant  inspection  of  the  lever,  P/N 
332A27.2344.20,  in  accordance  with 
paragraph  2.B.  of  the  Accomplishment 
Instructions  in  ASB  No.  67.00.19.  dated  July 
23,  2001,  except  returning  levers  and 
reporting  to  the  manufacturer  are  not 
required. 

(c)  Replace  any  cracked  lever  with  an 
airworthy  lever  before  further  flight. 

(d)  Before  June  5,  2003,  modif\'  the  pedal 
unit  and  replace  the  adjustment  levers  in 
accordance  with  the  Accomplishment 
Instructions,  Paragraph  2,  in  ASB  No. 
67.00.20,  dated  June  8.  2001.  Modifying  the 
pedal  unit  and  replacing  the  adjustment 
levers  in  accordance  withASB  67.00.20, 
dated  June  8,  2001,  is  a  terminating  action  for 
the  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  l>e 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  will  not  be  issued. 
Note  3:  The  subject  of  this  AD  *  addressed 

in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  Nos.  2000-487-01 7(A)Rl  and 
2000-486-077(A)Rl,  both  dated  September 
5,  2001. 

Issued  in  Fort  Worth,  Texas,  on  February 
20,  2003. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  03-5250  Filed  3-€-03;  8:45  am] 
BILUNG  CODE  4S10-13-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-05-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  SOCATA— 
Groupe  AEROSPATIALE  Models  TB  9, 
TB  10,  TB  20,  TB  21,  TB  200,  TMB  700, 
Rallye  100S,  Rallye  150T,  Rallye  150ST, 
Rallye  235E,  and  Rallye  235C  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  SOCATA— 
Groupe  AEROSPATIALE  (SOCATA) 
Models  TB  9,  TB  10,  TB  20,  TB  21,  TB 
200.  TMB  700.  Rallye  lOOS,  Rallye 
150T.  Rallye  150ST,  Rallye  235E,  and 
Rallye  235C  airplanes.  This  proposed 
AD  would  require  you  to  replace  certain 
safety  belts  and  restraint  systems.  This 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAl)  issued  by  the  airworthiness  ;^ 
authority  for  France.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  failure  of  the  safety 
belts  and  restraint  systems  caused  by 
inadvertent  opening  of  this  equipment, 
which  could  result  in  bodily  injiu^  to 
the  occupant  during  turbulence  or 
landing. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  April  29.  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-O5-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address; 
9-ACE-7-Docket@fao.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-05-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
SOCATA— Groupe  AEROSPATIALE, 
Customer  Support,  Aerodrome  Tarbes- 
Ossun-Lourdes.  BP  930-F65009  Tarbes 
Cedex,  France;  telephone:  Oil  33  5  62 
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41/3  00;  facsimile:  Oil  33  5  62  41  76 
54;  or  the  Product  Support  Manager. 
SOCATA— Groupe  AEROSPATIALE, 
North  Perry  Airport,  7501  Pembroke 
Road.  Pembroke  Pines.  Florida  33023; 
telephone:  (954)  894-1160;  facsimile: 
(954)  964-4141.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum.  Aerospace  Engineer.  FAA, 
Small  Airplane  Directorate.  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 


i4re  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  proposed 
rule.  You  may  view  all  comments  we 
receive  before  and  after  the  closing  date 
of  the  proposed  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2003-CE-05- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion  . 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Direction  Generate  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  SOCATA 
Models  TB  9.  TB  10.  TB  20.  TB  21,  TB 


200.  TMB  700,  Rallye  lOOS.  Rallye 
150T,  Rallye  150ST.  Rallye  235E,  and 
Rallye  235C  airplanes.  The  DGAC 
reports  inadvertent  opening  of  the 
Anjou  Aeronautique/TRW  Repa  S.A./ 
L'Aiglon  Types  343,  343-1.  343-1, 
343M,  343AM,  343B,  343BM,  343C, 
343CM.  and'343D  safety  behs  and 
restraint  systems. 

Further  investigation  into  this  subject 
found  that  a  Model  TBM  700  airplane 
was  involved  in  a  fatal  accident  on 
March  25.  2002.  The  report  on  this 
accident  indicated  that  the  pilot's  seat 
belt  buckle  was  broken  and  that  all  seat 
belts  in  the  aircraft  would  snap  open 
when  given  a  sharp  jerk.  The  belts 
involved  were  all  Type  343-1  belts.  The 
report  also  noted  that  belts  tested  in 
several  other  TBM  700  airplanes  at  a 
nearby  hangar  were  foimd  to  snap  open 
when  given  the  quick-jerk  test. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

-    Failure  of  the  safety  belts  and  restraint 
systems  caused  by  inadvertent  opening 
of  this  equipment  could  result  in  bodily 
injury  to  the  occupant  during 
turbulence  or  landing. 

Js  There  Service  Information  That 
Applies  to  This  Subject? 

SOCATA  has  issued  the  following 
service  letters  for  the  affected  airplanes: 


Models 


TB  9,  TB  10,  TB  20,  TB  21 ,  and  TB  200  

TMB  700 

Rallye  100S,  Rallye  150T.  Rallye  150ST,  Rallye  235E,  and  Rallye  235C 


Service  letter 


SL  10-057,  dated  June  2002. 
SL  70-027,  dated  June  2002. 
SL  023,  dated  June  2002. 


What  Are  the  Provisions  of  This  Service 
Information? 

The  service  letters  include  procedures 
for: 
— Repetitive  visual  inspections  of  the 

seat  belt  assembly;  and 
— Replacement  of  the  seat  belt  assembly. 

What  Action  Did  the  DGAC  Take? 

The  DGAC  classiBed  these  service 
letters  as  mandatory  and,  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  France,  issued  the 
following  French  ADs: 
—AD  Number  2002-104(AB),  dated 

February  20,  2002;  and 
—AD  Number  2002-105(AB),  dated 

February  20,  2002. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 


States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  SOCATA  Models  TB  9,  TB 
10,  TB  20,  TB  21,  TB  200,  TMB  700, 
Rallye  lOOS,  Rallye  150T,  Rallye 
150ST,  Rallye  235E,  and  Rallye  235C 


of  the  same  type  design  that  are  on  the 
U.S.  registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  replace  the  Anjou  Aeronautique/'TRW 
Repa  S.A./L'Aiglon  Types  343,  343-1, 
343-1,  343M,  343AM,  343B,  343BM, 
343C,  343CM,  and  343D  safety  belts  and 
restraint  systems. 

Cost  Impact  ' 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  617  airplanes  in  the  U.S.  registry: 
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Models 

How 
many 

TB  9,  TB  10,  TB  20,  TB  21,  and 

TB2  

420 

TBM  700  

158 

Models 


How 
many 


Rallye  100S,  Rallye  150T,  Rallye 
150ST,  Rallye  235E,  and  Rallye 
235C 


What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
39    accomplish  the  proposed  seat  belt 
—    assembly  replacement  for  Models  TB  9, 

TB  10,  TB  20,  TB  21,  and  TB  200 

airplanes: 


Lat>or  cost 


Parts  cost 


Total  cost  per 
airplane 


Total  cost 
on  US  operators 


2  workhours  x  $60  per  hour  =  $120  for  all  4  seats 


4  seats  x  $83  (each  seat  belt  assembly)  =  $332 


$452 


$452x420  =  $189,840 


We  estimate  the  following  costs  to  accomplish  the  proposed  seat  belt  assembly  replacement  for  Model  TBM  700  airplanes: 


Labor  cost 

Parts  cost 

Total  cost 
per  airplane  ' 

Total  cost 

onus. 

operators 

3  workhours  x  $60  per  hour  =  $180  for  all  6  seats 

6  seats  x  $135  (each  seat  t>elt  assembly)  =  $810 

$990             $990x158  =  $156,420 

L     ■     ,._        .■■ 1 

We  estimate  the  following  costs  to  accomplish  the  proposed  seat  belt  assembly  replacement  for  Models  Rallye  lOOS,  Rallye 
150T,  Rallye  150ST,  Rallye  235E,  and  Rallye  235C  airplanes: 


Labor  cost 


Parts  cost 


Total  cost 
per  airplane 


Total  cost  on  U.S.  op- 
erators 


2  workhours  x  $60  per  hour  =  $120  for  all  4  seats 


4  seats  X  $33  (each  seat  ttelt  assembly)  =  $132 


$252 


$252  X  39  =  $9,828 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities?  ' 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Hules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  air\vorthiness  directive  (AD)  to 
read  as  follows: 

Socata — Groupe  Aerospatiale:  Docket  No. 
2003-CE-05-AD. 

(a)  What  airplanes  are  affected  bv  this  AD? 
This  AD  affects  Models  TB  9,  TB  10.  TB  20. 
TB  21,  TB  200,  TMB  700.  Rallve  IOCS.  Rallye 
150T,  Rallye  150ST,  Rallye  235E,  and  Rallye 
235C  airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  ivith  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragrapih  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  safety  belts  and 
restraint  systems  caused  by  inadvertent 
opening  of  this  equipment,  which  could 
result  in  bodily  injur>'  to  the  occupant  during 
turbulence  or  landing. 

(d)  What  actions  must  J  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


(1)  For  Models  TB  9,  TB  10,  TB  20.  TB  21.  TB 
200,  replace  the  Anjou  Aeronautlque/TRW 
Repa  S.A./L'Aiglon  Types  343,  343-1,  343- 
1.  343M,  343AM,  343B,  343BM,  343C, 
343CM,  and  343D  safety  belts  and  restraint 
systems,  as  follows. 

(i)  Replace  safety  type  belt  (2  points)  with 
SOCATA  part  number  (P/N) 

Z00.N6003987223  or  FAA-approved  equiva- 
lent P/N. 

(ii)  Replace  safety  type  belt  (3  points)  with 
SCX^ATA  P/N  Z00.N6003987224  or  FAA-ap- 
proved equivalent  P/N. . 


(2)  For  Model  TMB  700,  replace  the  Anjou 
Aeronautlque/TRW  Repa  S.A./L'Aiglon  Types 
343,  343-1,  343-1,  343M.  343AM.  343B, 
343BM,  343C,  343CM,  and  343D  safety  belts 
and  restraint  systems,  as  follows 

(1)  Replace  safety  type  belt  P/N 
T700A25 10007 103  (gray  or  beige  color)  with 
SOCATA  P/N  T700A251 00071 0900  (gray)  or 
P/N  T700A251 00071 1600  (beige),  or  FAA- 
approved  equivalent  P/Ns. 

(ii)  Replace  safety  type  belt  P/N 
t700/\25 10007 104  (gray  or  beige  color)  with 
SOCATA  P/N  T700A251000711000  (gray)  or 
P/N  T700A251000711700  (beige),  or  FAA- 
approved  equivalent  P/Ns. 

(iii)  Replace  safety  type  belt  P/N 
T700A251 00071 05  (gray  or  beige  color)  with 
SOCATA  P/N  T700A251000710800  (gray)  or 
P/N  T700A25 10007 11 500  (beige),  or  FAA- 
approved  equivalent  P/Ns. 


(3)  For  Models  Rallye  100S,  Rallye  150T, 
Rallye  150ST,  Rallye  235E,  and  Rallye  235C, 
replace  the  Anjou  Aeronautique/TRW  Repa 
S.A/L'Aiglon  Types  343,  343-1,  343-1, 
343M,  343AM,  343B,  343BM,  343C,  343CM. 
and  343D  safety  belts  and  restraint  systems 
with  SOCATA  P/N  ZOO  N6003987223  or 
FAA-approved  equivalent  P/N. 


(4)  On  any  affected  models,  do  not  install  any 
Anjou  Aeronautique/TRW  Repa  S.A./L'Aiglon 
Types  343,  343-1,  343-1,  343M,  343AM, 
343B,  343BM,  343C,  343CM,  and  343D  safe- 
ty belts  and  restraint  systems. 


Compliance 


Within  the  next  100  hours  time-in-sen/ice 
(TIS)  after  the  effective  date  of  this  AD,  un- 
less already  accomplished. 


Within  the  next  100  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD.  un- 
less already  accomplished. 


Procedures 


In  accordance  with  EADS  SOCATA  Service 
Letter  SL  10-057,  dated  June  2002,  and 
the  applicable  airplane  maintenance  man- 
ual. 


Within  the  next  100  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD,  un- 
less already  accomplished. 


As  of  the  effective  date  of  this  AD 


In  accordance  with  EADS  SOCATA  Service 
Letter  SL  70-027,  dated  June  2002,  and 
the  applicable  maintenance  manual. 


In  accordance  with  EADS  SOCATA  Service 
Letter  SL  023,  dated  June  2002,  and  the 
applicable  airplane  maintenance  manual. 


Not  applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  'You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  complian<:e 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Standards  Office  Manager.  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 


assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
etiminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schl^tzbaum, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-^090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 


the  documents  referenced  in  this  AD  from 
SOCATA  Croupe  AEROSPATIALE,  Customer 
Support,  Aerodrome  Tarbes-Ossun-Lourdes, 
BP  930— F65009  Tarbes  Cedex,  France; 
telephone:  Oil  33  5  62  41  73  00;  facsimile: 
Oil  33  5  62  41  76  54;  or  the  Product  Support 
Manager,  SOCATA — Croupe 
AEROSPATIALE,  North  Perry  Airport,  7501 
Pembroke  Road.  Pembroke  Pines,  Florida 
33023;  telephone:  (954)  894-1160;  facsimile: 
(954)  964-4141.  You  may  view  these 
documents  at  FAA.  Central  Region,  Office  of 
the  Regional  Counsel.  901  Locust.  Room  506, 
Kansas  City,  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  the  following  French  ADs: 

AD  Number  2002-104(AB).  dated  February 
20,  2002;  and 

AD  Number  20O2-105(AB),  dated  February 
20.  2002. 
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Issued  in  Kansas  City.  Missouri,  on 
February  28,  2003.        "  _ 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
[FR  Doc.  03-5387  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 
RiN1024-AD10 

Special  Regulations,  Areas  of  tlie 
National  Park  System;  Saguaro 
National  Park,  Designated  Bicycle 
Routes 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  has  proposed  this  rule  to 
designate  a  route  where  bicycles  may  be 
used  off  road  in  Saguaro  National  Park. 
This  rule  is  necessary  because  the  NPS 
regulations  for  bicycle  use  off  park  roads 
in  units  of  the  National  Park  System 
require  that  a  special  regulation  be 
promulgated  in  order  to  allow  use  on 
trails  outside  of  developed  park  areas. 
DATES:  Comments  must  be  received  by 
May  6.  2003. 

ADDRESSES:  Comments  may  be  sent  to 
the  Superintendent,  Saguaro  National 
Park,  3693  South  Old  Spanish  Trail, 
Tucson,  AZ  85730-5601  E-mail: 
SAGU_Cactus_Forest_TmiI@nps.gov. 
Fax:  (520)  733-5183. 
FOR  FURTHER  INFORMATION  CONTACT:  Kym 
Hall,  Regulations  Program  Manager, 
National  Park  Service,  1849  C  Street, 
NW.,  Room  7248,  Washington,  DC 
20240.  Phone  number:  (202)  208-4206. 
E-mail:  Kym_Hall@nps.gov. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Saguaro  National  Park 

Saguaro  National  Park  is  an  important 
national  resoiuce  visited  by 
approximately  755,618  people  annually. 
The  gross  area  acreage  is  91,445.96 
(Federal:  87,156.17;  Nonfederal: 
4,289.79)  of  which  71,400  acres  are 
designated  wilderness.  Giant  saguaro 
cacti,  unique  to  the  Sonoran  Desert, 
sometimes  reach  a  height  of  50  feet  in 
this  cactus  forest,  which  covers  the 
valley  floor  and  the  slopes  of  the  Rincon 
and  Tucson  Moimtains.  The  Cactus 
Forest  Trail  is  a  multi-use  trail  (5.3 
miles  long)  that  originates  at  the 
northern  boundary  of  the  park  and 
eventually  bisects  the  Cactus  Forest 
Loop  Drive.  The  segment  of  the  Cactus 


Forest  Trail  within  the  loop  drive  is  2.5 
miles  long.  Cactus  Forest  Loop  Drive,  an 
8  mile  paved  loop  road  located  in  the 
western  portion  of  the  Rincon  Mountain 
District,  originates  hom  the  main 
entrance  and  visitor  center  and  is  the 
only  paved  road  in  the  park.  The  Cactus 
Forest  Trail  is  designed  along  the 
natiual  topography  and  vegetation  of  the 
area  and  meanders  through  a  relatively 
even  elevation  with  rolling  hills  and 
gentle  peaks.  The  trail  is  lined  with  a 
variety  and  abundance  of  desert  trees 
and  shrubs. 

Legislation  and  Purposes  of  Saguaro 
National  Park 

Saguaro  National  Park  was  initially 
reserved  as^  national  monument  on 
March  1.  1933  (Proclamation  No.  2032, 
47  Stat.  2557),  and  transferred  from  the 
Forest  Service,  U.S.  Dept.  of 
Agriculture,  to  the  National  Park  Service 
on  August  10, 1933.  This  area  was  of 
outstanding  scientific  interest  because 
of  the  exceptional  growth  of  various 
species  of  cacti,  including  the  so-called 
giant  saguaro  cactus.  Proclamation  3439 
(November  16, 1961),  enlarged  the 
boundaries  of  the  Saguaro  National 
Moniunent  to  include  certain  lands 
within  the  Tucson  Mountains 
containing  a  remarkable  display  of 
relatively  undisturbed  lower  Sonoran 
desert  vegetation,  including  a 
spectacular  saguaro  stand.  Public  Law 
94-567  (October  1976)  designated  parts 
of  Saguaro  National  Monument  as  a 
wilderness  area,  known  as  the  Saguaro 
Wilderness. 

On  January  3,  1991  Congress  passed 
the  "Saguaro  National  Monument 
Expansion  Act  of  1991"  to  authorize  the 
addition  of  approximately  3,540  acres  to 
the  Rincon  unit  of  Saguaro  National 
Monument  in  order  to  protect,  preserve, 
and  interpret  the  monument's  resoiuces, 
and  to  provide  for  education  and  benefit 
to  the  public.  Under  the  Saguaro 
National  Park  Establishment  Act  of 
1994,  Saguaro  National  Monument  was 
given  full  recognition  and  statutory' 
protection  and  renamed  a  National  Park. 
See  16  U.S.C.  410ZZ. 

Management  Plans 

Sagucuo  National  Park  General 
Management  Plan  (GMP)  was  completed 
in  1988.  The  GMP  envisions  the  Rincon 
Moimtain  District  as  a  main  attraction 
for  the  first-time  visitors,  with  the  focus 
on  the  Saguaro  forest  and  the  lower 
Sonoran  desert.  Suggested  frontcountry 
recreational  uses  include  "*   *   *  biking, 
jogging,  picnicking,  sunset  watching, 
and  horseback  riding",  while  the 
"*  *   *  backcountry  wilderness  wfould 
continue  to  be  used  primarily  by  hikers 
and  horseback  riders."  In  the  1988  plan. 


the  Cactus  Forest  trail  is  located  in  the 
frontcountry  natural  zone  with  a 
historic  zone  overlay.  The  management 
emphasis  of  the  natural  zone  is  the 
conservation  of  natural  resoiuces  and 
processes.  The  plan  states  that  "In 
certain  locations,  uses  are  allowed  that 
do  not  adversely  affect  these  resources 
and  processes." 

The  park's  trail  plan  for  the  Cactus 
Forest  section  of  the  Rincon  Mountain 
District  was  completed  in  1991.  In 
addition  to  hiking  and  equestrian  use. 
the  plan  proposed  that  the  Cactus  Forest 
iTrail  inside  the  Cactus  Forest  Loop 
RoadJ)e  open  to  bicycle  use  for  a  one- 
year  trial  period.  The  plan  also 
proposed  the  monitoring  progreun 
designed  to  evaluate  the  environmental 
and  social  impacts  of  mountain  bike  use 
on  the  trail.  The  park  adopted  the  plan's 
proposal  and  the  trial  period  was 
extended  for  more  than  10  years.  The 
monitoring  plan  results  indicated, 
overall,  that  any  adverse  impacts 
associated  with  bicycle  use  was 
negligible. 

Since  1992,  bicyclists,  pedestrians, 
and  equestrians  were  allowed  to  use  the 
portion  of  the  Cactus  Forest  Trail  within 
the  paved  loop  drive  area.  Recently,  it 
was  brought  to  the  Pcirk's  attention  that 
National  Park  Service  regulations 
appear  to  require  promulgation  of  a 
special  regulation  to  permit  bicycle  use 
along  the  2.5-mile  section  of  the  Cactus 
Forest  Trail.  In  reviewing  the  actions 
leading  to  the  opening  of  this  trail  for 
mountain  bike  use  over  ten  years  ago, 
the  Park  discovered  that  the 
requirements  in  the  regulation 
governing  bicycle  use  had  not  been 
followed.  While  the  trail  is  located  in 
the  frontcountrj'  as  identified  in  the 
GMP,  the  area  is  designated  a  natural 
zona  Under  the  servicewide 
regulations,  because  the  trail  is  not  in  a 
developed  area  or  special  use  zone  the 
park  is  required  by  36  CFR  4.30(b)  to 
adopt  a  special  regulation  to  designate 
a  route  for  bicycle  use.  In  part  the 
regulations  state  that: 

Routes  may  only  be  designated  for  bicycle 
use  based  on  a  written  determination  that 
such  use  is  consistent  with  the  protection  of 
a  park  area's  naturaLscenic  and  aesthetic 
values,  safety  considerations  and 
management  objectives  and  will  not  disturb 
wildlife  or  park  resources.  Except  for  routes 
designated  in  developed  areas  and  special 
use  zones,  routes  designated  for  bicycle  use 
shall  be  promulgated  as  special  regulations. 
(36  CFR  4.30) 

Based  on  the  criteria  in  the 
regulations,  and  the  fact  that  the  trail 
was  not  identified  as  being  in  a 
developed  zone  in  the  GMP  in  1988,  the 
Park  determined  that  it  did  not  then 
have  the  authority  to  allow  such  use  on 
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the  trail.  On  April  15,  2002.  the  park 
closed  the  Cactus  Forest  Trail  to  bicycle 
use  and  initiated  an  Environmental 
Assessment  and  the  special  regulation 
process.  In  addition,  the  park  will  be 
addressing  the  bicycle  use  issue  in  a 
comprehensive  way  through  the  new 
GMP  process  that  began  in  September 
2002.  The  new  GMP  is  scheduled  to  be 
complete  in  approximately  2-3  years. 
Apart  from  this  proposed  rule,  in  the 
meantime,  bicycles  are  allowed  to  use 
paved  and  unpaved  roads  in  the  park 
pursuant  to  36  CFR  4.30(a). 

History  of  Bicycle  Use 

In  the  early  1990's  the  NPS  was  in  the 
process  of  preparing  a  trails 
management  plan  for  the  Cactus  Forest 
section  of  the  park.  During  the  planning 
process,  public  scoping  revealed  that 
some  members  of  the  local  community 
and  the  visiting  public  were  interested 
in  mountain  bike  trails  in  the  park. 
Based  on  this  information,  the  NPS 
analyzed  the  appropriateness  of 
establishing  mountain  bike  trails.  As 
noted  above,  the  park  opened  that 
portion  of  the  trail  inside  the  Cactus 
Forest  Loop  Road  to  mountain  bike  use 
for  a  one-year  trial  period.  The  park 
monitored  the  trail  for  resource  and 
social  impacts  by  implementing  a 
monitoring  plan  that  included  sixteen 
photo-points  along  the  trail.  Park  staff 
monitored  these  locations  on  a  monthly 
basis. 

The  park  recorded  approximately 
1,200  bicyclists,  or  Aearly  50%  of  all 
trail  users,  on  the  trail  between  May  1, 
1992  and  June  30,  1993.  There  were  no 
major  incidents  or  accidents  during  the 
trial  period.  At  the  end  of  the  one-year 
period,  the  park  concluded  that 
monitoring  data  revealed  little 
measurable  resource  impact  caused  by 
bicycle  use  and  the  decision  was  made 
to  keep  the  Cactus  Forest  Trail  inside 
the  loop  road  open  to  bicycle  use.  The 
park  continued  to  monitor  the  trail  for 
resource  damage  at  the  designated 
monitoring  points,  performed  patrols, 
and  engaged  in  informal  contact  with 
visitors  using  the  trail.  Continued  use  of 
that  trail  by  bicyclists  had  been 
authorized  by  the  Superintendent's 
Compendium  since  that  time.  Until 
bicycle  use  was  prohibited  in  April 
2002,  the  trail  continued  to  be  a  popular 
trail  for  mountain  biking.  Much  of  the 
trail  follows  an  old  two-track  road  that 
was  allowed  to  revegetate  and  become  a 
trail.  About  half  the  use  of  the  trail  is 
by  hikers  and  equestrians. 

Impacts 

Soils:  Reinstating  mountain  bike  use 
would  likely  result  in  added  visitation 
on  the  trail.  This  type  of  use  would 


impact  soils  differently  than  hiking  and 
equestrian  use.  Some  monitoring  points 
show  that  soil  erosion  and  loss  has  been 
exacerbated  by  the  "cupping"  of  the 
cross-section  of  the  trail  that  is  caused 
by  repeated  use  in  the  center  of  the  trail. 
At  times,  multiple  uses  occurring  on  the 
trail  have  resulted  in  beneficial  impacts 
by  redistributing  soils  across  the  trail. 
Soils  may  be  distributed  from  the  center 
of  the  trail  to  the  sides  by  cyclists,  and 
then  loosened  and  redistributed  in  the 
center  of  the  trail  by  horses  and  hikers. 
Park  staff  would  continue  to  maintain 
the  trail  depending  on  available  staffing 
and  funding  levels.  With  proper  trail 
repair  and  maintenance,  the  overall 
effect  of  added  visitation  on  soils  would 
be  of  minor  intensity. 

Vegetation:  Mountain  bike  use  would 
contribute  to  a  greater  amount  of 
disturbance  of  vegetation  from  riders 
dismounting  from  their  bikes  onto  the 
side  of  the  trail  to  yield  to  another  trail 
user  or  to  push  their  bike  uphill. 
Vegetation  that  is  affected  is  typically 
located  in  steeper  slopes  or  where  the 
trail  curves  and  is  lost  through  repeated 
trampling.  Impacts  from  the  added  use 
would  be  of  minor  intensity.  Trail  repair 
and  rehabilitation  may  offset  some  of 
the  impacts  associated  with  trailside 
vegetation  loss.  Trailside  re-vegetation 
efforts  could  help  to  restore  the  natural 
scene,  as  well  as  contribute  to  a  more 
defined  trail  path. 

Wildlife:  Wildlife  would  be  frightened 
or  displaced  by  the  presence  of  visitors. 
However,  given  the  higher  speeds  that 
mountain  bicycles  may  reach  on  the 
trail,  there  may  be  a  greater  tendency  for 
cyclists  to  encounter  and  frighten 
wildlife.  There  may  also  be  a  greater 
tendency  for  mountain  bikers  to  run 
over  smaller  vertebrates  such  as  snakes 
on  the  trail.  These  factors,  along  with  an 
anticipated  increase  in  the  amount  of 
use  on  the  trail  are  expected  to  result  in 
more  individual  wildlife  species  being 
frightened  and  displaced  from  the 
immediate  area.  Overall,  the  impacts  of 
this  use  on  wildlife  would  be  of  minor 
intensity. 

Archeological  resources:  Reinstating 
bicycle  use  on  the  Cactus  Forest  Trail 
would  not  have  any  additional  impacts 
on  archeological  resources  or  historic 
structures.  As  with  any  increase  in 
visitation,  however,  there  is  a  greater 
possibility  that  cultural  resources  could 
be  discovered  and/or  damaged.  Bicycle 
use  off  the  trail  would  not  be  permitted 
and  it  is  anticipated  that  visitors  would 
remain  on  the  trail;  therefore,  impacts  to 
archeological  resources  and  historic 
structures  would  be  negligible. 

Visitor  conflicts:  Bicyclists  would 
view  the  opportunity  for  an  off-road 
experience  in  the  park  as  beneficial. 


However,  some  hikers  and  equestrians 
would  feel  as  though  their  ability  to 
experience  park  resources  along  the  trail 
is  diminished  if  they  see  mountain  bike 
use  as  incompatible  with  their  desired 
experience.  Some  hikers  and 
equestrians  may  choose  to  use  the  trail 
less  or  avoid  the  trail  completely. 
However,  the  multi-use  orientation  of 
the  trail  would  be  likely  to  have  no 
more  than  minor  impacts  on  a  hiker  or 
equestrian's  ability  to  experience  the 
park.  This  is  because  a  number  and 
variety  of  other  trails  in  the  Cactus 
Forest  area  are  open  to  hiking  and 
equestrian  use  only. 

Visitor  safety:  Tnere  would  be  a 
greater  potential  for  visitor  accidents 
under  this  proposed  rule  in  comparison 
to  no  bicycle  use.  Mountain  bikes 
traveling  at  higher  speeds  could 
inadvertently  collide  with  other 
recreationists.  regardless  of  their  mode 
of  travel.  Horses  may  be  frightened  by 
bicyclists  and  their  response  may  result 
in  a  number  of  unsafe  situations.  Given 
the  past  record  of  incidents  on  this  trail, 
however,  reinstating  mountain  bike  use 
would  not  be  considered  an  unsafe  use 
if  recreationists  continued  to  abide  by 
the  recommended  trail  etiquette/rules. 
Overall  impacts  to  visitor  safety  would 
be  negligible  to  minor  in  intensity. 

Threatened  species:  According  to  the 
U.S.  Fish  and  Wildlife  Service's  October 
2001  list  of  listed,  proposed  and 
candidate  species  for  the  area,  there  are 
seven  species  of  concern,  including  four 
federally  listed  species  {Mexican 
spotted  owl,  cactus  ferruginous  pygmy- 
owl,  lesser  long-nosed  bat.  Gila 
topminnow),  one  delisted  species 
(American  peregrine  falcon),  and  two 
species  proposed  for  listing  (Chiricahua 
leopard  frog,  Goodding  Onion)  that  are 
known  to  or  might  occur  in  the  Rincon 
Mountain  District  where  the  Cactus 
Forest  Trail  is  located. 

The  Goodding  onion  has  not  been 
recorded  in  the  Rincon  Mountains.  The 
Cactus  Forest  Trail  is  in  the  same 
watershed  as  a  drainage  that  could 
potentially  be  used  to  restock  Gila 
topminnow.  However,  the  Cactus  Forest 
Trail  is  well  below  and  disjunct  from 
that  drainage,  and  activities  on  the 
Cactus  Forest  Trail  would  have  no 
impact  on  that  drainage  or  affect  its 
potential  to  reintroduce  this  fish. 
Despite  surveys  throughout  the  Rincon 
Mountains  by  Saguaro  and  other  NPS 
biological  staff,  Chiricahua  leopard  frogs 
have  never  been  recorded  in  Saguaro 
National  Park.  Furthermore,  the 
proposed  action  will  not  affect  potential 
habitat  for  this  frog,  which  requires 
surface  water  above  3,000'  elevation. 

The  Cactus  Forest  Trail  is  located  over 
a  mile  from  the  known  Lesser  long- 
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nosed  bat  roost,  and  neither  the  trail, 
nor  any  of  the  activities  proposed  to 
occur  on  it,  would  be  expected  to 
disturb  bats  (which  forage  after  dark),  or 
saguaros  or  agaves,  upon  which  the  bats 
forage.  Cactus  ferruginous  pygmy-owls 
(cfpo)  have  not  been  confirmed  to  occur 
in  the  Park  since  1995;  however,  they 
probably  inhabit,  and  may  breed,  in  the 
low  (<4000')  elevations  of  the  Rincon 
Mountain  District  of  the  Park.  Within 
the  last  20  years,  two  possible 
detections  of  this  species  occurred 
within  a  half-mile  of  the  Cactus  Forest 
Trail.  Based  on  the  descriptions  of 
recently  occupied  territories,  it  does  not 
appear  that  human  presence, 
particularly  established  presence,  is  a 
deterrent  to  owl  occupancy  of  a  site. 

American  peregrine  falcons  are 
known  to  occur  in  the  Rincon  Mountain 
District,  emd  may  forage  and  perch 
around  the  project  £u-ea  in  the  non- 
breeding  season.  Peregrines  may  be 
affected  by  and  try  to  avoid  human 
activities  on  the  Cactus  Forest  Trail; 
however,  hiking,  riding  or  biking  on  an 
established  trail  would  be  expected  to 
have  negligible  to  minor  impacts  on 
these  birds.  Five  Mexican  spotted  owl 
protected  activity  centers  lie  within  the 
Rincon  Mountain  District  above  7000' 
elevation.  Designated  critical  habitat  for 
the  owl  does  not  include  the  Cactus 
Forest  Trail,  nor  is  the  project  area 
suitable  habitat  for  the  owls. 

Authorizing  Bicycle  Use 

The  proposed  rule  would  open  the 
approximately  2.5  mile  section  of  the 
Cactus  Forest  Trail  located  within  the 
Cactus  Forest  Drive  loop  to  mountain 
biking  on  a  permanent  basis.  The  park 
would  continue  to  monitor  and  mitigate 
the  environmental  impacts  of  mountain 
bike  use  through  the  use  of  volunteer 
organizations  and  local  interest  groups 
to  ensure  that  the  trail  is  maintained  in 
good  condition  and  issues  of  concern 
are  immediately  brought  to  the  attention 
of  the  park  management  staff. 

Public  Comments 

Saguaro  National  Park  conducted 
initial  internal  scoping  with  appropriate 
park  staff,  internal  scoping  was 
conducted  by  an  interdisciplinary  team 
of  Saguaro  National  Park,  and  planning 
professionals  of  the  National  Park 
Service.  Intermountain  Support  Office 
in  Denver.  Teams  members  conducted  a 
field  trip  on  July  11,  2002  to  discuss 
purpose  and  need;  important  resource 
topics;  past,  present,  and  possible 
mitigation  measure  of  the  proposed 
action.  Affiliated  Native  American  tribes 
were  contacted  by  letter  dated  July  12, 
2002  to  solicit  any  interests  or  concerns 
with  the  proposed  action.  External 


scoping  was  through  a  public  scoping 
letter  dated  August  2002  and  mailed  to 
interested  and  affected  parties.  A  press 
release  was  mailed  to  local  newspapers. 

Compliance  With  Other  Laws 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  envfroimient, 
public  health  or  safety,  or  State,  Local, 
or  tribal  governments  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  plarmed  by 
another  agency.  Actions  taken  under 
this  rule  will  not  interfere  with  other 
agencies  or  local  government  plaiis, 
policies,  or  controls.  This  is  an  agency 
specific  rule.  The  Pima  County  Parks 
and  Recreation  Department  supports  the 
establishment  of  this  rule. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
rule  will  have  no  effects  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  or  obligations  of  their  recipients. 
No  grants  or  other  forms  of  monetary 
supplements  are  involved. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  This  rule  simply 
implements  the  servicewide  bicycle 
regulation  with  respect  to  a  specific 
route  in  Saguaro  National  Park. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.) 

There  are  no  businesses  in  the 
surrounding  area  economically  < 
dependent  on  continued  mountain  bike 
use  on  this  trail.  The  park  does  not  have 
any  mountain  bike  rental  concessioners 
and  the  users  are  mainly  private 
individuals  using  the  trail  foe 
recreational  purposes. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  aimual  effect  on 
the  economy  of  $100  million  or  more. 


b.  Will  not  cause«  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector. 

Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630.  the  rule  does  not  have  significant 
takings  implications.  A  taking 
implications  assessment  is  not  required. 
No  taking  of  personal  property  will 
occur  as  a  result  of  this  rule. 

Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  proposed  rule  only  effects  use  of 
NPS  administered  lands  and  waters.  It 
has  no  outside  affects  on  other  areas  and 
only  allows  use  within  a  small  portion 
of  the  park. 

Civil  Justice  Reform  (Executive  Ord§r 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  is  not 
required. 

National  Environmental  Policy  Act 

The  National  Park  Service  has 
analyzed  this  rule  in  accordance  with 
the  criteria  of  the  National 
Environmental  Policy  Act  and  has 
prepared  an  Environmental  Assessment 
(EA).  A  copy  of  the  EA  is  available  by 
contacting  the  Superintendent,  Saguaro 
National  Park.  3693  South  Old  Spanish 
Trail,  Tucson,  Arizona  85730-5601.  The 
EA  may  also  be  viewed  via  the  Internet 
at  http://www.nps.gov/sagu/ 
CactusTrailEA.pdf. 
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Government-to-Gov^fnment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government  to  Government  Relations 
with  Native  American  Tribal 
Governments  "  (59  FR  22951)  and  512 
DM2: 

We  have  evaluated  potential  effects 
on  federally  recognized  Indian  tribes 
and  have  determined  that  there  are  no 
potential  effects.  Affiliated  Native 
American  tribes  were  contacted  by  letter 
dated  July  12,  2002  to  solicit  any 
interests  or  concerns  with  the  proposed 
action.  Two  tribes  responded;  the 
Tohono  O'odham  and  the  Hopi  Tribes. 
Both  tribes  expressed  concern  that 
archeological  resources  be  surveyed  for 
impacts  from  this  proposed  bicycle  use. 
The  NPS  has  determined  that  the 
archeological  resources  will  not  sustain 
adverse  impacts  and  have  indicated  this 
in  writing  to  the  tribes. 

Clarity  of  Rule 

Executive  Order  12866  rgquires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
read  if  it  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  appears 
in  bold  type  and  is  preceded  by  the 
symbol  "§  "  and  a  numbered  heading; 
for  example  §  7.11  Saguaro  National 
Park.)  (5)  Is  the  description  of  the  rule 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs.  Department  of  the 
Interior,  Room  7229. 1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.  doi.gov. 

Drafting  Information:  The  primary 
authors  of  this  regulation  were  Delpha 
Maunders,  National  Park  Service  Santa 
Fe,  Kym  Hall,  NPS  Regulations  Program 
Manager,  and  Sarah  Craighead, 
Superintendent,  Saguaro  National  Park. 

Public  Participation:  If  you  wish  to 
comment,  you  may  submit  your 
comments  by  any  one  of  several 


methods.  You  may  mail  comments  to 
Superintendent,  Saguaro  National  Park, 
3693  South  Old  Spanish  Trail,  Tucson, 
Arizona  85730-5601.  Fax:  (520)  733- 
5153.  You  may  also  comment  via  the 
Internet  to 

SAGU_Cactus_Forest_Trail@nps.gov. 
Please  also  include  "Attn:  Bicycle  Rule" 
in  the  subject  line  and  your  name  and 
return  address  in  the  body  of  your 
Internet  message.  Finally,  you  may  hand 
deliver  conunents  to  Superintendent, 
Saguaro  National  Park,  3693  South  Old 
Spanish  Trail.  Tucson,  Arizona.  Our 
practice  is  to  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Subjects  in  36  CFR  Part  7 

District  of  Columbia,  National  parks. 
Reporting  and  recordkeeping 
requirements. 

We  propose  to  amend  36  CFR  part  7 
as  set  forth  below: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

The  authority  for  part  7  continues  to 
read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q), 
462(k):  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C.  Code  40-721  (1981). 

1.  Add  §  7.11  to  read  as  follows: 

§  7.1 1     Saguaro  National  Park 

(a)  Bicycles.  That  portion  of  the 
Cactus  Forest  Trail  inside  the  Cactus 
Forest  Drive  is  open  to  non-motorized 
bicycle  use. 

(b)  [Reserved]. 
Dated:  February  .''..  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  anS  Wildlife  and 

Parks. 

|FR  Doc.  03-5501  Filed  3-^-03;  8:45  am) 

BILLING  CODE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  245-0375b;  FRL-7446-2] 

Revisions  to  the  California  State 
Implementation  Plan,  Antelope  Valley 
Air  Pollution  Control  District,  Imperial 
County  Air  Pollution  Control  District, 
and  Monterey  Bay  Unified  Air  Pollution 
Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Antelope  Valley  Air 
Pollution  Control  District  (AVAPCD). 
Imperial  County  Air  Pollution  Control 
District  (ICAPCD),  and  Monterey  Bay 
Unified  Air  Pollution  Control  District 
(MBUAPCD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  These 
revisions  concern  definitions, 
circumvention,  emergency  episodes, 
and  volatile  organic  compound  (VOC) 
emissions  from  organic  solvents.  We  are 
proposing  to  approve  local  rules  to 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  April  7,  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,' San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Califoroia  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento.  CA  95814. 
Antelope  Valley  Air  Quality 

Management  District.  43301  Division 

St..  Ste.  206.  Lancaster,  CA  93535- 

4649. 
Imperial  County  Air  Pollution  Control 

District,  150  South  9th  Street,  El         . 

Centre.  CA  92243-2801. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Ct..  Monterey.  CA  93940-6536. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
wwHT.arb.  ca.gov/clrdb/drdbltxt.  h  tm . 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen,  EPA  Region  IX,  (415) 
947-4120. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules:  AVAPCD  701,  ICAPCD  101,  and 
MBUAPCD  415  and  433.  In  the  Rules 
and  Regulations  section  of  this  Federal 
Register,  we  are  approving  these  local 
rules  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  flnal  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  December  12,  2002. 
Keith  Takata, 

Acting  Regional  Administrator,  Region  IX. 
|FR  D6c.  03-5325  Filed  3-6-03;  8:45  am] 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 
[I A  1 67-1 1 67;  FRL-745»-7] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Program;  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

■*  — . ... 

SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  Iowa  State 
Implementation  Plan  (SIP)  and 
Operating  Permits  Programs.  This 
revision  pertains  primarily  to  the  state's 
construction  and  operating  permits 
program.  This  revision  will  ensure 
consistency  between  the  state  and 
Federally-approved  rules,  and  ensure 
Federal  enforceability  of  the  state's  air 
program  rule  revision. 

In  the  final  rules  section  of  the 
Federal  Register.  EPA  is  approving  the 
state's  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 


revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  v^rriting  by 
April  7,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser.  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City.  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  February  20.  2003. 
James  B.  Guiliford, 
Regional  Administrator,  Region  7. 
[FR  Doc.  03-5309  Filed  3-6-03;  8:45  amj 
BILLING  CODE  6S60-50-P 


DEPARTMENT  Q?  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  030225045-3045-01;  I.D. 
020603A] 

RIN  0648-AQ29 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Monkfish 
Fishery;  Framework  Adjustment  2 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Framework  Adjustment  2  to 
the  Monkfish  Fishery  Management  Plan 
(FMP)  developed  by  the  New  England 
and  Mid-Atlantic  Fishery  Management 
Councils  (Councils).  Pursuant  to  the 


Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the  FMP, 
this  proposed  rule  would  modify  the 
monkfish  overfishing  definition 
reference  points  and  optimum  yield 
(OY)  target  control  rule  to  be  consistent 
with  the  most  recent  stock  assessment 
and  other  scientific  information.  This 
rule  also  proposes  an  expedited  process 
for  setting  annual  target  total  allowable 
catch  (TAG)  and  a  method  for  adjusting 
monkfish  trip  limits  and  days-at-sea 
(DAS)  allocations  to  achieve  the  annual 
target  TACs.  Based  on  this  method,  this 
proposed  rule  would  establish  a  target 
TAC  and  corresponding  trip  limits  and 
DAS  allocations  for  fishing  year  (FY) 
2003.  In  addition,  this  proposed  rule 
would  eliminate  the  default  measures 
adopted  in  the  original  FMP  that  would 
result  in  elimination  of  the  directed 
monkfish  fishery  and  reduce  incidental 
catch  limits.  Finally,  this  proposed  rule 
would  clarify  the  regulations  pertaining 
to  the  monkfish  area  declaration 
requirements  by  specifying  that  vessels 
intending  to  fish  under  either  a 
monkfish.  multispecies,  or  scallop  DAS, 
under  the  less  restrictive  measures  of 
the  Northern  Fishery  Management  Area 
(NFMA),  declare  their  intent  to  fish  in 
the  NFMA  for  a  minimum  of  30  days. 
DATES:  Public  comments  must  be 
received  on  or  before  March  24,  2003. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Patricia  A. 
Kurkul,  Regional  Administrator  (RA), 
Northeast  Region,  NMFS.  One 
Blackburn  Drive,  Gloucester.  MA 
01930-2298.  Mark  the  outside  of  the 
envelope  "Comments  oh  Monkfish 
Framework  2."  Gonmients  may  also  be 
submitted  via  facsimile  (fax)  to  978- 
281-9135.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

Copies  of  Framework  Adjustment  2  to 
the  FMP,  including  the  Environmental 
Assessment  (EA),  Regulatory  Impact 
Review  (RIR),  and  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  are  available 
upon  request  from  Paul  Howard. 
Executive  Director.  New  England 
Fishery  Management  Council  (NEFMC). 
50  Water  Street.  Newburyport.  MA. 
01950.  Copies  of  the  Framework  2  EA/ 
RIR/IRFA  are  also  available  online  at 
wvfw.nefmc.org  under  "Plans  and 
Reports." 

FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Ferreira,  Fishery  Policy  Analyst, 
(978)  281-9103,  fax  (978)  281-9135,  e- 
mail  Allison.Ferreira@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
monkfish  fishery  is  jointly  managed  by 
the  Councils.  The  FMP  contains  default 
measures  that  would  eliminate  the 
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directed  monkfish  fishery  by  allocating 
zero  monkfish  DAS.  These  measures 
were  scheduled  to  take  effect  during 
Year  4  (May  1.  2002)  of  the  FMP's  10- 
year  rebuilding  schedule,  but  were 
delayed  until  May  1.  2003,  as  a  result 
of  the  implementation  of  an  emergency 
interim  rule  (67  PR  35928;  May  22, 
2002)  and  its  extension  (67  PR  67568; 
November  6,  2002).  The  emergency 
interim  rule  temporarily  amended  the 
fishing  mortality  rate  (F)  criteria  in  the 
FMP  to  be  consistent  with  the  most 
recent  stock  assessment.  The  emergency 
rule  also  implemented  the  measures 
contained  in  Framework  Adjustment  1 
to  the  FMP  (which  was  disapproved  by 
NMFS  in  conjunction  with  the 
implementation  of  the  emergency  rule) 
since  these  measures  were  deemed  to  be 
consistent  with  the  revised  F  criteria. 

The  purpose  of  the  proposed  action  is 
to  continue  the  10-year  stock  rebuilding 
program  started  in  1 999  under  the 
original  FMP.  consistent  with  updated 
scientific  information.  As  noted  above, 
the  FMP  contains  default  measures  that, 
unless  eliminated  or  delayed,  will  end 
the  directed  fishery  (no  allocation  of 
monkfish  DAS)  and  reduce  several  of 
the  incidental  catch  limits  starting  May 
1,  2003.  The  default  measures  were 
developed  in  the  original  FMP  based  on 
scientific  analysis  and  projections  done 
in  1997.  More  recent  analyses  and  stock 
assessments  have  indicated  that  the 
scientific  basis  for  the  default  measures 
is  no  longer  valid,  and  the  measures  are 
not  appropriate.  Furthermore,  the  most 
recent  stock  assessment  (SAW  34; 
January  2002)  has  invalidated  the  lower 
F  reference  points  contained  in  the 
FMP.  and  suggested  alternative 
reference  points  for  the  monkfish 
overfishing  definition  and  control  rules. 
In  addition  to  revising  the  overfishing 
definitions  in  the  FMP  to  make  them 
consistent  with  the  best  available 
science  and  the  provisions  of  the 
Magnuson-Stevens  Act.  this  action 
proposes  to  establish  an  expedited 
process  for  setting  annual  target  TACs. 
and  the  necessary  trip  limits  and/or 
DAS  allocations  to  meet  such  target 
TACs.  Furthermore,  this  proposed  rule 
would  establish  target  TACs  and 
corresponding  trip  limits  for  FY  2003 
utilizing  the  proposed  method. 

Monkfish  Overfishing  Definition 
Reference  Points 

The  threshold  fishing  mortality  rate 
(Fihreshoid)  is  the  criterion  by  which  the 
overfishing  status  is  determined. 
Framework  2  would  revise  the  F,hrrshoid 
reference  point  by  setting  Fihrc^in.id  equal 
to  Fn,aA=0.2,  as  recommended  by  the 
34th  Stock  Assessment  Workshop.  Fnu» 
is  the  proxy  for  the  fishing  mortadity  rate 


that  will  achieve  maximum  sustainable 
yield  (MSY)  from  a  rebuilt  stock. 

The  minimum  biomass  threshold 
(B.hreshoid)  is  the  criterion  by  which  a 
stock  is  determined  to  be  overfished. 
The  biomass  target  (Btarget)  is  a  proxy 
for  the  expected  biomass  at  MSY  (Bmsy). 
The  National  Standard  Guidelines 
prescribe  that  B.hreshoid  be  set  at 
whichever  of  the  following  is  greater:  At 


one-half  the  B 


luriicl 


or  the  minimum 


stock  size  at  which  rebuilding  to  Burgw 
would  be  expected  to  occur  within  10 
years,  if  the  stock  were  exploited  at 
F.hrcNhoid.  The  existing  B,h,eshoids  in  the 
FMP  were  established  based  on  the  33rd 
percentile  of  NMFS'  fall  trawl  survey 
biomass  index  values  for  the  years 
1963-1994;  B,hrrsh..id  =  1-46  kg/tow  for 
the  NFMA  and  B,h,cvh..id  =  0.75  kg/tow 
for  the  Southern  Fishery  Management 
Area  (SFMA).  At  the  time  the  FMP  was 
implemented,  the  Councils  believed  that 
this  was  an  acceptable  proxy  for  a  risk 
adverse  B,hrr>h..id.  Language  in  the  FMP, 
however,  indicates  that  it  is  unclear 
how  this  B,hrcsh..id  relates  to  rebuilding 
because  of  the  inability  to  model 
monkfish  stock  dynamics  and  predict 
rebuilding  potential  due  to  a  lack  of 
biological  data  on  the  monkfish 
resource.  Although  a  recent  cooperative 
industry  survey  provided  valuable 
biological  information  on  the  monkfish 
resource,  there  continues  to  be  a  lack  of 
sufficient  information  necessary  to 
conduct  reliable  projections  for 
monkfish  rebuilding,  or  to  produce  a 
reliable  estimate  of  F.  As  a  result,  it  is 
currently  not  possible  for  NMFS  to 
determine  the  minimum  stock  size  at 
which  rebuilding  to  Bu,ge,  would  be 
expected  to  occur  within  10  years  if  the 
stock  were  exploited  at  F,hrcshoid-  Because 
a  B,h,cxhc.M  of  one-half  the  Burget  is 
consistent  with  National  Standard  1 , 
and  because  there  are  no  other  suitable 
proxies  for  B,h,csh<.id  given  the  data-poor 
situation,  the  proposed  action  would 
revise  the  BthrcstK.id  values  contained  in 
the  FMP  to  be  equivalent  to  one-half  the 
Bii.,get  established  for  each  management 
area.  This  would  establish  a  B,hreshoid  = 
1.25  for  the  NFMA,  and  B,h,rshoid  =  0.93 
for  the  SFMA.  Under  the  proposed 
action,  the  Btargets  established  in  the 
FMP  would  remain  unchanged. 

The  results  of  the  2002  NMFS  fall 
trawl  survey  indicate  that  the  3-year 
average  biomass  index  is  2.23  kg/tow  for 
the  NFMA  and  0.813  kg/tow  for  the 
SFMA.  Applying  the  new  B.hreshoid 
criteria  that  would  be  established  by 
this  rule,  the  stock  in  the  NFMA 
remains  not  overfished.  However,  the 
stock  in  the  SFMA,  which  is  currently 
considered  not  overfished,  would  be 
considered  overfished  under  the 
proposed  revision. 


Setting  Annual  Target  TACs  and 
Associated  Management  Measures 

Framework  2  would  require  the 
Monkfish  Monitoring  Committee 
(MFMC)  to  submit  to  the  Council  and 
Regional  Administrator  the  target  TACs 
for  the  upcoming  year  by  December  1 
based  on  a  formulaic  index-  and 
landings-based  method.  This  method 
would  compare  the  current  3-year 
average  biomass  index  (observed 
biomass  index)  values  to  annual 
biomass  index  targets,  which  are  based 
on  10  equal  increments  between  the 
1999  biomass  index  (the  start  of  the 
rebuilding  program)  and  the  2009 
biomass  index  target  (Burgei),  a  proxy  for 
the  monkfish  biomass  level  at  MSY. 
Annual  target  TACs  would  be  set  based 
on  the  ratio  of  the  observed  biomass 
index  to  the  annual  index  target  applied 
to  the  monkfish  landings  for  the 
previous  fishing  year.  Once  the  aimual 
target  TACs  are  established  and 
submitted  to  the  RA.  the  RA  would 
adjust  trip  limits  and/or  DAS,  if 
necessary,  through  rulemaking 
consistent  with  the  Administrative 
Procedures  Act  (APA)  based  on  the 
methodology  established  in  this 
homework.  If  the  TAC  resulting  from 
the  application  of  the  TAC  setting 
procedures  described  herein  does  not 
require  a  change  to  existing 
management  measures,  then  the  RA 
would  not  required  to  take  any 
regulatory  action  under  the  procedures 
established  in  Framework  2. 

The  MFMC  is  currently  required  to 
meet  on  or  before  November  15  each 
year  to  review  the  status  of  the  monkfish 
resource  and  develop  TACs  for  the 
upcoming  fishing  year.  If  the  results  of 
the  most  recent  NMFS  fall  trawl  survey 
are  available  at  that  time,  the  MFMC 
would  incorporate  these  results  into  the 
formulaic  method  as  described  in  this 
framework  to  establish  target  TACs  for 
the  upcoming  fishing  year. 

Under  the  target  TAC  setting  method 
contained  in  Framework  2,  if  the 
observed  biomass  index  is  below  the 
annual  index  target,  the  target  TAC 
would  be  set  proportionally  below  the 
previous  year's  landings.  If  the  observed 
biomass  index  is  above  the  aimual  index 
target,  the  target  TAC  would  be 
increased  from  the  previous  year's 
landings  by  Vz  of  the  ratio  of  the 
biomass  index  to  the  index  target,  with 
certain  limitations  as  described  below. 
In  cases  where  F  can  be  determined,  the 
annual  target  TAC  would  always  be  set 
at  a  value  that  would  not  exceed  F^ireshoid 
(F=0.2).  For  example,  if  F  for  the 
previous  fishing  year  exceeded  F,hn:<>hoid. 
but  a  reduction  in  the  target  TAC  is  not 
required  under  the  index-based  method, 
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the  target  TAC  would  be  reduced 
proportionally  from  the  previous^rear's 
landings  to  end  overfishing.  When  F 
cannot  be  determined  and  the  observed 
biomass  index  is  above  the  annual  index 
target,  the  target  TAC  for  the  previous 
year  would  be  increased  by  the  method 
described  above,  but  not  by  more  than 
20  percent  of  the  previous  year's 
landings. 

Once  the  stock  in  a  management  area 
is  rebuilt  (the  observed  biomass  index  is 
at  or  above  B,argei),  the  target  TAC  would 
be  adjusted  based  on  the  ratio  of  current 
F  to  Fthrcshoid.  allowing  for  an  increase  in 
the  target  TAC  if  F  is  below  Foireshoid- 
This  would  set  the  OY  target  reference 
point  at  Foueshoid.  However,  if  F  cannot 
be  determined  anckthe  observed 
biomass  index  is  above  Btarget,  the 
target  TAC  would  be  set  at  no  more  them 
20  percent  above  the  previous  year's 
landings. 

In  the  situation  where  landings 
decline  from  the  previous  fishing  year 
and  the  observed  biomass  index  is 
above  the  aimual  index  target,  the 
MFMC  would  review  the  circumstances 
surrounding  the  landings  decline  and 
recommend  to  the  Councils  a  target  TAC 
equivalent  to  either  the  previous  year's 
landings  or  target  TAC.  The  Councils, 
after  considering  the  MFMC's 
recommendation,  would  then 
recommend  a  target  TAC  to  the  RA 
regarding  whether  the  target  TAC 
should  be  set  at  the  previous  year's 
landings  or  target  TAC.  If  the  RA 
concurs  with  this  recommendation,  the 
target  TAC  and  associated  trip  limits 
would  be  promulgated  through 
rulemaking  and  consistent  with  the 
requirements  of  the  APA.  Otherwise,  the 
RA  would  notify  the  Councils  in  writing 
of  his  or  her  reasons  for  non- 
concurrence. 

The  intent  of  the  Councils  in 
establishing  a  formulaic  method  for 
setting  annual  target  TACs,  described 
above,  was  to  enable  the  RA  to  set  future 
TACs  and  associated  management 
measures  outside  of  the  framework 
adjustment  process  established  in  the 
FMP.  In  this  proposed  rule,  NMFS  is 
clarifying  that  the  expedited  process  for 
setting  annual  TACs  contained  in  the 
Framework  2  document  is  to  be  done 
through  the  rulemaking  process 
specified  under  the  Af  A. 

"The  Framework  2  docimient  analyzes 
a  range  of  target  TAC  alternatives  for  FY 
2004.  The  intent  of  this  analysis  is  to 
facilitate  the  expedited  process  for 
annual  adjustments  and  to  provide  the 
public  with  ample  notice  of  the  possible 
impacts  of  such  adjustments.  The 
expedited  aimual  adjustment  process  to 
be  established  in  this  framework  would 
not  preclude  the  Councils  frt>m 


initiating  a  framework  adjustment  at 
anytime  to  implement  other  measures 
deemed  necessary  to  meet  the  objectives 
of  the  FMP. 

FY  2003  TACs  and  Possession  Limits 

For  FY  2003,  the  TACs  under  the 
proposed  action  would  be  10,211  mt  in 
the  SFMA  and  17,708  mt  in  the  NFMA. 
As  a  result,  trip  limits  for  monkfish 
limited  access  vessels  in  the  SFMA 
would  be  increased  from  FY  2002  (May 
1.  2002  -  April  30,  2003)  levels  (550  lb 
(249.5  kg)  tail  weight  per  DAS  for 
Category  A  and  C  vessels,  and  450  lb 
(204.1  kg)  tail  weight  per  DAS  for 
Categor>'  B  and  D  vessels),  to  1,250  lb 
(567  kg)  tail  weight  per  DAS  for 
Category  A  and  C  vessels,  and  1,000  lb 
(453.6  kg)  tail  weight  per  DAS  for 
Category  B  and  D  vessels.  In  the  NFMA, 
there  is  currently  no  trip  limit  for 
monkfish  limited  access  vessels  while 
fishing  under  either  a  monkfish  or 
Northeast  (NE)  multispecies  DAS,  and 
no  change  is  proposed.  However, 
monkfish  open-access  Category  E 
vessels  fishing  exclusively  in  the  NFMA 
on  a  NE  multispecies  DAS  would  have 
their  monkfish  incidental  catch  limits 
increased  from  300  lb  (136.1  kg)  tail 
weight  per  DAS  or  25  percent  of  the 
total  weight  of  fish  on  board  to  the 
lesser  of  400  lb  (181.4  kg)  tail  weight  per 
DAS  or  50  percent  of  total  weight  of  fish 
on  board. 

Revision  to  the  Area  Declaration 
Regulations 

Regulations  implementing  the  FMP 
(64  FR  54732;  October  7,  1999)  specify 
that  a  vessel  intending  to  fish  for  or 
catch  monkfish  under  a  monkfish  DAS 
only  in  the  NFMA  must  declare  into  the 
NFMA  for  a  minimum  of  30  days  in 
order  to  fish  under  the  less  restrictive 
size  and  trip  limits  of  this  management 
area.  However,  the  FMP  also  requires 
vessels  fishing  under  a  multispecies  or 
scallop  DAS  to  declare  into  the  NFMA 
in  order  to  fish  under  the  less  restrictive 
measures  of  this  area.  Because  NMFS 
inadvertently  referenced  only  limited 
access  monkfish  DAS  vessels  in  the 
regulations  implementing  the  FMP, 
Framework  2  proposes  to  correct  the 
area  declaration  provision  by  requiring 
vessels  with  limited  access  multispecies 
and  scallop  DAS  permits,  in  addition  to 
vessels  possessing  limited  access 
monkfish  DAS  permits,  to  declare  into 
the  NFMA  for  a  minimum  of  30  days  in 
order  to  fish  under  the  less  restrictive 
size  and  trip  limits  of  this  management 
area. 

Revisions  to  Prohibitions 

Since  they  are  ambiguous  and  do  not 
cont^n  the  appropriate  cross-references 


to  the  monkfish  regulations  specified 
under  50  CFR  Part  648  Subpart  F,  this 
action  also  proposes  to  clarify  the 
monkfish  prohibitions  found  at 
§64a.l4(y). 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  (E.O.) 
12866  because  it  does  not  have  an 
annual  effect  on  the  economy  of  100 
million  dollars  or  more,  or  adversely 
effect  in  a  mat^Thri  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  conununities.  The 
proposed  action  also  does  not  raise  any 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
E.O. 12866. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  (IRFA) 
that  describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  The  IRFA  prepared  for 
this  action  by  the  NEFMC  follows 
NMFS'  "Guidelines  for  Economic 
Analysis  of  Fishery  Management 
Actions"  (NMFS'  guidelines).  A 
description  of  the  action,  why  it  is  being 
considered,  and  the  legal  basis  for  this 
action  are  contained  at  the  beginning  of 
this  section  in  the  preamble  and  in  the 
SUMMARY.  A  summary  of  the  analysis 
•follows: 

There  are  approximately  714  limited 
access  monkfish  permit  holders,  of 
which  about  85  percent  record  some 
monkfish  activity.  Of  the  approximately 
1.900  open-access  Category  E  permits, 
only  about  25  percent  have  recorded 
landing  monkfish.  Vessels  range  in  size 
bom  less  than  30  ft  (9.14  m)  to  over  90 
ft  (27.43  m).  with  the  median  being  less 
than  50  ft  (15.24  m)  in  overall  length. 
Most  oflhe  inactive  vessels  (those  not 
landing  monkfish  or  not  landing  any 
species)  are  in  the  smaller  size  classes, 
while  70  percent  of  the  limited  access 
vessels  over  50  ft  (15.24  m)  have 
recorded  monkfish  landings.  In 
achieving  OY  from  the  fishery  on  an 
annual  basis  while  rebuilding  the 
resource  to  levels  that  will  sustain  MSY. 
the  proposed  action  strikes  a  reasonable 
balance  between  biological 
requirements  and  uncertainties,  and  the 
financial  requirements  of  small  entities. 

NMFS'  guidelines  specify  two  criteria 
to  be  used  for  evaluating  whether  a 
proposed  action  is  significant: 
Disproportionality  and  profitability. 
Disproportionality  relates  to  the  effect 
on  smdl  entities  compared  to  large 
entities.  Since  all  entities  engaged  in  the 
fishery  fall  under  the  Small  Business 
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Administration  approved  definition  of 
"small  entity."  this  evaluation  standard 
is  not  relevant  to  the  fishery.  According 
to  the  analysis  of  the  impact  on  vessels, 
in  the  SFMA,  relative  to  performance 
during  calendar  years  1998-2000,  net 
return  on  monkfish-only  trips  would 
improve  by  23  percent  for  the  median 
and  range  from  no  change  to  an 
improvement  of  78  percent  at  the 
proposed  FY  2003  quota  level.  Given 
these  levels  of  expected  change  in 
profitability,  the  proposed  trip  limits 
may  have  a  significant  positive  impact 
on  limited  access  monkfish  vessels  that 
fish  in  the  SFMA.  At  other  quota  levels, 
median  vessel  performance  would  be 
reduced  by  63  percent  at  a  5.000-mt 
quota,  but  would  increase  by  29  percent 
at  a  13,000-mt  quota.  In  either  of  these 
two  scenarios,  the  change  in 
profitability  would  be  significant: 
negative  for  the  former,  and  positive  for 
the  latter. 

In  the  NFMA,  the  only  change  in 
management  measures  would  be  an 
increase  in  the  incidental  catch  limit  for 
open  access  Category  E  monkfish 
vessels.  During  FY  2001  (May  1,  2001  - 
April  30.  2002),  255  Category  E  vessels 
caught  monkfish  in  the  NFMA.  Average 
monkfish  catch  by  these  vessels  (62  lb 
(28.1  kg)  per  NE  multispecies  DAS)  is 
well  below  the  current  and  proposed 
incidental  catch  limits.  Therefore,  in 
terms  of  improvements  to  participating 
vessels'  annual  profit,  the  proposed 
change  is  not  likely  to  have  a  significant 
impact.  While  the  current  trip  limit  does 
not  constrain  the  majority  of  the  255 
Category  E  vessels  catching  monkfish  in 
the  NFMA.  the  proposed  increase  could 
allow  those  vessels  that  are  constrained 
by  the  current  trip  limit  to  increase  their 
monkfish  landings  by  as  much  as  33 
percent  without  jeopardizing  the  stock 
rebuilding  program. 

NMFS*  guidelines  state  that  "a  rule 
may  be  determined  to  affect  a 
substantial  number  of  small  entities  if 
the  rule  is  controversial,  impacts  more 
than  just  a  few  entities,  or  affects  the 
structure  of  the  regulated  industry  even 
though  only  a  small  number  of  entities 
may  be  impacted."  The  proposed  action 
may  affect  a  substantial  number  of  small 
entities  because  it  will  impact 
approximately  700  limited  access 
monkfish  permit  holders,  although  not 
in  an  adverse  way,  by  means  of  an 
increase  to  the  trip  limits  for  the  SFMA. 
An  analysis  of  projected  change  in 
fishing  performance  under  the  proposed 
TACs  and  trip  limits  for  FY  2003.  as 
compared  to  FY  2002.  indicates  that  the 
median  vessel  will  realize  a  23-percent 
increase  in  net  returns  on  monkfish- 
only  trips.  According  to  this  analysis, 
the  change  in  net  returns  resulting  from 


the  proposed  trip  limit  increase  ranged 
from  no  change  to  an  improvement  of  78 
percent.  A  vessel  would  realize  no 
change  in  net  revenues  under  the 
proposed  trip  limit  increase  if  the  vessel 
was  not  constrained  by  the  2002  trip 
limits;  in  other  words,  the  vessel  did  not 
fish  at  a  level  exceeding  the  trip  limits 
established  for  FY  2002.  Under  future 
TACs  that  could  range  from  5,000  mt  to 
13,000  mt.  the  median  vessel  would 
realize  gross  revenue  impacts  ranging 
from  a  loss  of  49  percent  to  a  gain  of  1 7 
percent  in  net  income.  In  the  NFMA. 
approximately  255  vessels  out  of 
approximately  1 ,500  limited  access 
multispecies  permit  holders  landed 
monkfish  under  the  open-access 
Category  E  (incidental  catch)  permit. 
These  vessels  will  mostly  be  unaffected 
by  the  proposed  incidental  catch  limit 
increase  since  they  land,  on  average, 
only  about  20  percent  of  the  current 
limit. 

Combining  the  two  evaluation 
criteria,  the  proposed  regulations  would 
likely  have  a  considerable  positive 
impact  on  a  substantial  number  of 
vessels  that  participate  in  the  SFMA  on 
monkfish-only  DAS.  The  incidental 
catch  trip  limit  change  in  the  NFMA 
would  impact  a  substantial  number  of 
participating  small  entities,  but  the 
overall  impact  on  vessel  profitability  is 
not  expected  to  be  significant. 

A  copy  of  this  analysis  is  available 
from  the  NEFMC  (see  ADDRESSES). 

This  proposed  rule  does  not 
duplicate,  overlap  or  conflict  with  other 
Federal  rules,  and  does  not  contain  new 
reporting  or  recordkeeping 
requirements.  However  this  action 
makes  a  correction  to  the  regulatory 
language  referencing  area  declaration 
procedures.  This  collection-of- 
information  requirement  that  is  subject 
to  the  Paperwork  Reduction  Act  (PRA) 
has  previously  been  approved  by  0MB 
under  control  number  0648-0202. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington  DC  20503  (Attention: 
NOAA  Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 


subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subiects  in  50  CFR  Fart  648 

Fisheries;  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  28,  2003. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.14.  paragraphs  (y) 
introductory  text.  {y){l).  (y)(4).  (y){6), 
(y)(9)  through  (y)(ll).  (y)(13).  and 
(y)(17)  through  (y)(21)  are  revised  to 
read  as  follows: 

§648.14    Prohibitions. 

***** 

(y)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawfiil  for  any  person 
owning  or  operating  a  vessel  that 
engages  in  fishing  for  monkfish  to  do 
any  of  the  following: 

(1)  Fish  for,  possess,  retain  or  land 
monkfish.  unles$: 

(i)  The  monkfish  are  being  fished  for, 
or  were  harvested,  in  or  from  the  EEZ 
by  a  vessel  issued  a  valid  monkfish 
permit  under  §  648.4(a)(9);  or 

(ii)  The  monkfish  were  harvested  by 
a  vessel  not  issued  a  Federal  monkfish 
permit  that  fishes  for  or  possesses 
monkfish  exclusively  in  state  waters:  or 

(iii)  The  monkfish  were  harvested  in 
or  from  the  EEZ  by  a  vessel  not  issued 
a  Federal  monkfish  permit  that  engaged 
in  recreational  fishing. 
***** 

(4)  Operate  or  act  as  an  operator  of  a 
vessel  fishing  for,  possessing,  retaining, 
or  landing  monkfish  in  or  from  the  EEZ 
without  having  been  issued  and 
possessing  a  valid  operator  permit 
pursuant  to  §  648.5,  and  this  permit  is 
onboard  the  vessel. 
***** 

(6)  Violate  any  provision  of  the 
monkfish  incidental  catch  permit 
restrictions  as  provided  in 
§§648.4(a)(9)(ii)  or  648.94(c). 

***** 

(9)  Fail  to  comply  with  the  monkfish 
size  limit  restrictions  of  §  648.93  when 
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issued  a  valid  monkfish  permit  under 
§  648.4(a)(9). 

(10)  Fail  to  comply  with  the  monkfish 
possession  limits  and  landing 
restrictions,  including  liver  landing 
restrictions,  specified  under  §648.94 
when  issued  a  valid  monkfish  permit 
under  §  648.4(a)(9). 

(11)  Fail  to  comply  with  the  monkfish 
DAS  provisions  specified  at  §  648.92 
when  issued  a  valid  limited  access 
monkfish  permit,  and  fishing  for. 
possessing,  or  landing  monkfish  in 
excess  of  the  incidental  catch  limits 
specified  at  §  648.94  (c). 
***** 

(13)  Combine,  transfer,  or  consolidate 
monkfish  DAS  allocations. 

***** 

(17)  If  the  vessel  has  been  issued  a 
valid  limited  access  monkfish  permit, 
and  fishes  under  a  monkfish  DAS,  fail 
to  comply  with  gillnet  requirements  and 
restrictions  specified  in  §  648.92(b)(8). 

(18)  Fail  to  produce  gillnet  tags  when 
requested  by  an  authorized  officer. 

(19)  Tagging  a  gillnet  with  or 
otherwise  using  or  possessing  a  gillnet 
tag  that  has  been  reported  lost,  missing, 
destroyed,  or  issued  to  another  vessel, 
or  using  or  possessing  a  false  gillnet  tag. 

(20)  Selling,  transferring,  or  giving 
away  gillnet  tags  that  have  been 
reported  lost,  missing,  destroyed,  or 
issued  to  another  vessel. 

(21)  Fail  to  comply  with  the  area 
declaration  requirements  specified  at 
§  §  648.93(b)(2)  and  648.94(f)  when 
fishing  under  a  scallop,  multispecies  or 
monkfish  DAS  exclusively  in  the  NFMA 
under  the  less  restrictive  monkfish  size 
and  possession  limits  of  that  area. 
***** 

3.  In  §  648.92.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  648.92    Effort  control  program  for 
monkfish  limited  access  vessels. 

***** 

(b)  *  *  * 

(1)  Limited  access  monkfish  permit 
holders.  All  limited  access  monkfish 
permit  holders  shall  be  allocated  40 
monkfish  DAS  for  each  fishing  year, 
unless  modified  according  to  the 
provisions  specified  at  §  648.96(b)(3). 
Limited  access  multispecies  and  limited 
access  scallop  permit  holders  who  also 
possess  a  valid  limited  access  monkfish 
permit  must  use  a  multispecies  or 
scallop  DAS  concurrently  with  their 
monkfish  DAS,  except  as  provided  in 
paragraph  (b)(2)  of  this  section. 
***** 

4.  In  §  648.93,  the  introductory 
heading  for  paragraph  (a),  and 
paragraphs  (a)(1)  and  (b)  are  revised  to 
read  as  follows: 


§  648.93    Monkfish  minimum  fish  sizes. 

(a)  General  provisions.  (1)  All 
monkfish  caught  by  vessels  issued  a 
valid  Federal  monkfish  permit  must 
meet  the  minimum  fish  size 
requirements  established  in  this  section. 
***** 

(b)  Minimum  fish  sizes.  (1)  The 
minimum  fish  size  for  vessels  fishing  in 
the  SFMA,  or  for  vessels  not  declared 
into  the  NFMA  as  specified  in 
paragraph  (b)(2)  of  this  section,  is  21 
inches  (53.3  cm)  total  length/ 14  inches 
(35.6  cm)  tail  length. 

(2)  Vessels  fishing  exclusively  in  the 
NFMA.  The  minimum  fish  size  for 
vessels  fishing  exclusively  in  the  NFMA 
is  17  inches  (43.2  cm)  total  length/11 
inches  (27.9  cm)  tail  length.  In  order  for 
this  size  liiut  to  be  applicable,  a  vessel 
intending  to  fish  for  monkfish  under  a 
scallop,  multispecies,  or  monkfish  DAS 
exclusively  in  the  NFMA  must  declare 
into  the  NFMA  for  a  period  of  not  less 
than  30  days  pursuant  to  the  provisions 
specified  at  §  648.94(f).  A  vessel  that  has 
not  decjared  into  the  NFMA  under  this 
paragraph  shall  be  presumed  to  have 
fished  in  the  SFMA  and  shall  be  subject 
to  the  more  restrictive  requirements  of 
that  area.  A  vessel  that  has  declared  into 
the  NFMA  may  transit  the  SFMA 
providing  that  it  complies  with  the 
transiting  and  gear  storage  provisions 
described  in  §  648.94(e)  and  provided 
that  it  does  not  fish  for  or  catch 
monkfish,  or  any  other  fish,  in  the 
SFMA. 

5.  In  §648.94.  paragraph  (b)(7)  is 
removed  and  reserved;  and  paragraphs 
{b)(l),  (b)(2),  introductory  heading  of 
paragraph  (b)(3).  (b)(4)  through  (b)(6). 
(c)(l)(i),  (c)(2).  (c)(3)(i)  and  (f)  are 
revised  to  read  as  follows: 

§  648.94    Monkfish  possession  and  landing 
restrictions. 

***** 

(b)  *  *  * 

(1)  Vessels  fishing  tinder  the  monkfish 
DAS  program  in  the  NFMA.  There  is  no 
monkfish  trip  limit  for  vessels  issued  a 
limited  access  Category  A,  B,  C,  or  D 
permit  that  are  fishing  under  a  monkfish 
DAS  exclusively  in  the  NFMA. 

(2)  Vessels  fishing  under  the  monkfish 
DAS  program  in  the  SFMA—(i)  Category 
A  and  C  vessels.  Category  A  and  C 
vessels  fishing  imder  the  monkfish  DAS 
program  in  the  SFMA  may  land  up  to 
1,250  lb  (567  kg)  tail-weight  or  4,150  lb 
(1,882  kg)  whole  weight  of  monkfish  per 
monkfish  DAS  (or  any  prorated 
combination  of  tail-weight  and  whole 
weight  based  on  the  conversion  factor 
for  tail-weight  to  whole  weight  of  3.32}. 

(ii)  Category  B  and  D  vessels.  Category 
B  and  D  vessels  fishing  under  the 


monkfish  DAS  program  in  the  SFMA 
may  land  up  to  1,000  lb  (454  kg)  tail- 
weight  or  3,320  lb  (1,506  kg)  whole 
weight  of  monkfish  per  monkfish  DAS 
(or  any  prorated  combination  of  tail- 
weight  and  whole  weight  based  on  the 
conversion  factor  for  tail-weight  to 
whole  weight  of  3.32). 

(iii)  Administration  of  landing  limits. 
A  vessel  owner  or  operator  may  not 
exceed  the  monkfish  trip  limits  as 
specified  in- paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  per  monkfish  DAS  fished, 
or  any  part  of  a  monkfish  DAS  fished. 

(3)  Category  C  and  D  vessels  fishing 
under  the  multispecies  DAS  program. 


(4)  Category  C  and  D  vessels  fishing    -. 
under  the  scallop  DAS  program.  A 
Category  C  or  D  vessel  fishing  under  a 
scallop  DAS  may  land  up  to  300  lb  (136 
kg)  tail-weight  or  996  lb  (452  kg)  whole 
weight  of  monkfish  per  DAS  (or  any 
prorated  combination  of  tail-weight  and 
whole  weight  based  on  the  conversion 
factor  for  tail-weight  to  whole  weight  of 
3.32).  All  monkfish  permitted  vessels 
are  prohibited  from  fishing  for,  landing, 
or  possessing  monkfish  while  in 
possession  of  dredge  gear  unless  fishing 
under  a  scallop  DAS. 

(5)  Category  C  and  D  scallop  vessels 
declared  into  the  monkfish  DAS 
program  without  a  dredge  on  board,  or 
not  under  the  net  exemption  provision. 
Category  C  and  D  vessels  that  have 
declared  into  the  monkfish  DAS 
program  and  that  do  not  fish  with  or 
have  a  dredge  on  board,  or  are  not  , 
fishing  with  a  net  under  the  net 
exemption  provision  specified  in 

§  648.51(f).  are  subject  to  the  same 
landing  limits  as  specified  in  paragraphs 
(b)(1)  and  Cb)(2)  of  this  section.  Such 
vessels  are  also  subject  to  provisions 
applicable  to  Category  A  and  B  vessels 
fishing  only  under  a  monkfish  DAS, 
consistent  with  the  provisions  of  this 
part. 

(6)  Vessels  not  fishing  under  a 
multispecies,  scallop  or  monkfish  DAS. 
The  possession  limits  for  all  limited 
access  monkfish  vessels  when  not 
fishing  under  a  multispecies,  scallop,  or 
monkfish  DAS  are  the  same  as  the 
possession  limits  for  a  vessel  issued  a 
monkfish  incidental  catch  permit 
specified  under  paragraph  {c)(3)  of  this 
section. 


(c)* 
(1) 


*  * 
*  *  * 


(i)  NFMA.  Vessels  issued  a  monkfish 
incidental  catch  permit  fishing  under  a 
multispecies  DAS  exclusively  in  the 
NFMA  may  land  up  to  400  lb  (181  kg) 
tail  weight  or  1,328  lb  (602  kg)  whole 
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weight  of  monkfish  per  DAS.  or  50 
percent  {where  the  weight  of  all 
monkfish  is  converted  to  tail  weight)  of 
the  total  weight  of  fish  on  board, 
whichever  is  less.  For  the  purposes  of 
converting  whole  weight  to  tail  weight, 
the  amount  of  whole  weight  possessed 
or  landed  is  divided  by  3.32. 
***** 

(2)  Scallop  dredge  vessels  fishing 
under  a  scallop  DAS.  A  scallop  dredge 
vessel  issued  a  monkfish  incidental 
catch  permit  fishing  under  a  scallop 
DAS  may  land  up  to  300  lb  (136  kg)  tail- 
Weight  or  996  lb  (452  kg)  whole  weight 
of  monkfish  per  DAS  (or  any  prorated 
combination  of  fail-weight  and  whole 
weight  based  on  the  conversion  factor). 

(3)  *  *  * 

(i)  Vessels  fishing  with  large  mesh.  A 
vessel  issued  a  valid  monkfish 
incidental  catch  permit  and  fishing  in 
the  GOM.  GB.  SNE.  or  MA  RMAs  with 
mesh  no  smaller  than  specified  at 
§648.80(a)(3){i).  (a)(4)(i).  (b)(2){i),and 
§  648.104(a)(1).  respectively,  while  not 
on  a  monkfish.  multispecies.  or  scallop 
DAS,  may  possess,  retain,  and  land 
monkfish  (whole  or  tails)  only  up  to  5 
percent  (where  the  weight  of  all 
monkfish  is  converted  to  tail  weight)  of 
the  total  weight  of  fish  on  board.  For  the 
purposes  of  converting  whole  weight  to 
tail  weight,  the  amount  of  whole  weight 
possessed  or  landed  is  divided  by  3.32. 
***** 

(f)  Area  declaration  requirement  for 
vessels  fishing  exclusively  in  the  NFMA. 
Vessels  fishing  under  a  multispecies. 


scallop,  or  monkfish  DAS  under  the  less 
restrictive  management  measures  of  the 
NFMA.  must  fish  for  monkfish 
exclusively  in  the  NFMA  and  declare 
into  the  NFMA  for  a  period  of  not  less 
than  30  days  by  obtaining  a  letter  of 
authorization  hom  the  Regional 
Administrator.  A  vessel  that  has  not 
declared  into  the  NFMA  under  this 
paragraph  shall  be  presumed  to  have 
fished  in  the  SFMA  and  shall  be  subject 
to  the  more  restrictive  requirements  of 
that  area.  A  vessel  that  has  declared  into 
the  NFMA  may  transit  the  SFMA 
providing  that  it  complies  with  the 
transiting  and  gear  storage  provisions 
described  in  §  648.94(e)  and  provided 
that  it  does  not  fish  for  or  catch 
monkfish.  or  any  other  fish,  in  the 
SFMA. 
***** 

6.  In  §  648.96,  the  section  heading  and 
paragraphs  (a),  (b)  and  (c)  are  revised  to 
read  as  follows: 

§648.96    Monkfish  annual  adjustment 
process  and  framework  specifications. 

(a)  General.  The  Monkfish  Monitoring 
Committee  (MFMC)  shall  meet  on  or 
before  November  1 5  of  each  year  to 
develop  target  TACs  for  the  upcoming 
fishing  vear  in  accordance  with 
§  648.96(b)(1),  and  options  forNEFMC 
and  MAFMC  consideration  on  any 
changes,  adjustment,  or  additions  to 
DAS  allocations,  trip  limits,  size  limits, 
or  other  measures  necessary  to  achieve 
the  Monkfish  FMP's  goals  and 
objectives.  The  MFMC  shall  review 
available  data  pertaining  to  discards  and 


landings,  DAS,  and  other  measures  of 
fishing  effort;  stock  status  and  fishing 
mortality  rates;  enforcement  of  and 
compliance  with  management  measures; 
and  any  other  relevant  information. 

(b)  Annual  adjustment  procedures — 
(1)  Setting  annual  target  TACs.  (i)  The 
MFMC  shall  submit  to  the  Councils  and 
Regional  Administrator  the  target 
monkfish  TACs  for  the  upcoming 
fishing  year  by  December  1  based  on  the 
control  rule  formula  described  in 
paragraph  (b)(l)(ii)  of  this  section.  The 
Regional  Administrator  shall  then 
promulgate  any  changes  to  existing 
management  measures,  pursuant  to  the 
methods  specified  in  paragraphs  (b)(2) 
and  (3)  of  this  section,  resulting  from 
the  updated  target  TAG  through 
rulemaking  consistent  with  the 
Administrative  Procedures  Act.  If  the 
annual  target  TAG  generated  through 
the  control  rule  formula  described  in 
paragraph  (b)(l)(ii)  of  this  section  does 
not  require  any  changes  to  existing 
management  measures,  then  no  action  is 
required  by  the  Regional  Administrator. 

(ii)  Control  rule  method  for  setting 
annual  targets  TACs.  The  current  3-year 
running  average  of  the  NMFS  fall  trawl 
survey  index  of  monkfish  biomass  will 
be  compared  to  the  established  annual 
biomass  index  target,  and  target  annual 
TACs  will  be  set  in  accordance  with 
paragraphs  {b)(l)(ii)(A)  through  (F)  of 
this  section.  The  annual  biomass  index 
targets  established  in  Framework 
Adjustment  2  to  the  FMP  are  provided 
in  the  following  table  (kg/tow). 


FY  2003 

FY  2004 

FY  2005 

FY  2006 

FY  2007 

FY  2007 

FY  2008 

FY  2009 

NFMA 
SFMA 

1.33 
0.88 

1.49 
1.02 

1.66 
1.15 

•l.83 
1.29 

200 
1.43 

2.16 
1.57 

2.33 
1.71 

2.50 
1.85 

(A)  Unless  the  provisions  of 
paragraphs  (b)(l)(ii)(G)  or  (D)  of  this 
section  apply,  if  the  current  3-year 
running  average  of  the  NMFS  fall  trawl 
survey  biomass  index  is  below  the 
annual  index  target,  the  target  TAG  for 
the  subsequent  fishing  year  will  be  set 
equivalent  to  the  monkfish  landings  for 
the  previous  fishing  year  minus  the 
percentage  difference  between  the  3- 
year  average  biomass  index  and  the 
aimual  index  target. 

(B)  If  the  3-year  running  average  of 
the  NMFS  fall  trawl  survey  biomass 
index  is  above  the  annual  index  target, 
and  the  current  estimate  of  F  is  below 
Fa,resh.>id=Fmi.x=0.2,  the  target  TAG  for  the 
subsequent  fishing  year  shall  be  set 
equivalent  to  the  previous  year's 
landings  plus  one-half  the  percentage 
difference  between  the  3-year  average 
biomass  index  and  the  annual  index 


target,  but  not  to  exceed  an  amount 
calculated  to  generate  an  F  in  excess  of 
Fihresh..id-  If  current  F  cannot  be 
determined,  the  target  TAG  shall  be  set 
at  not  more  than  20  percent  above  the 
previous  year's  landings. 

(C)  If  the  current  estimate  of  F  exceeds 
F.hreshoij,  the  target  TAG  shall  be  reduced 
proportionally  to  stop  overfishing,  even 
if  a  reduction  is  not  called  for  based  on 
biomass  index  status  as  described  in 
paragraph  (b)(l)(ii)(A)  of  this  section. 
For  example,  if  F=0.24,  and 
F,hrrsh<.id=0.2,  then  the  target  TAG  shall 
be  reduced  to  20  percent  below  the 
previous  year's  landings. 

(D)  If  the  3-year  average  biomass 
index  is  below  the  annual  index  target, 
and  F  is  above  F,hreshou.  the  method  (F- 
based  or  biomass  index  based)  that  shall 
result  in  the  greater  reduction  from  the 
previous  year's  landings  will  determine 


the  target  TAG  for  the  subsequent 
fishing  year. 

(E)  If  the  observed  index  is  above  the 
2009  index  targets,  the  target  TAG  for 
the  subsequent  fishing  year  shall  be 
based  on  the  ratio  of  current  F  to  F=0.2 
applied  to  the  previous  year's  landings. 
If  current  F  cannot  be  determined,  the 
target  TAG  shall  be  set  at  not  more  than 
20  percent  above  previous  year's 
landings. 

(F)  If  landings  decline  from  the 
previous  year  and  the  current  3-year" 
average  biomass  index  is  above  the 
annual  index  target,  whether  or  not  F 
can  be  determined,  the  MFMC  shall 
include  in  its  report,  prepared  under 
paragraph  (a)  of  this  section,  after  taking 
into  account  circumstances  surrounding 
the  landings  decline,  a  recommendation 
to  the  Councils  on  whether  the  target 
TAG  should  be  set  at  the  previous  year's 
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landings  or  previous  year's  target  TAG. 
The  Councils  shall  consider  the  MFMC 
recommendation,  and  then  recommend 
to  the  Regional  Administrator  whether 
the  target  TAG  should  be  set  at  the 
previous  year's  landings  or  previous 
year's  target  TAG.  If  such  a 
recommendation  is  made,  the  Regional 
Administrator  must  decide  whether  to 
promulgate  measures  consistent  with 
the  recommendation  as  provided  for  in 
paragraph  (b)(4)  of  this  section. 

(2)  Setting  trip  limits  for  the  SFMA.  (i) 
Under  the  method  described  in 
paragraph  (b)(l4(ii)  of  this  section,  if  the 
SFMA  target  TAG  is  set  at  8,000  mt  or 
higher,  the  Regional  Administrator  shall 
adjust  the  trip  limits  according  to  the 
method  described  in  paragraph  (b)(2)(ii) 
of  this  section. 

(ii)  Trip  limit  analysis  procedures. 
Trip  limits  shall  be  determined  annually 
using  information  from  the  mandatory 
fishing  vessel  trip  reports  (FVTR).  The 
1999  fishing  year  shall  be  used  as  the 
baseline  year  for  this  analysis.  The  most 
recent  fishing  year  for  which  there  is 
complete  FVTR  information  shall  be 
utilized  to  establish  the  level  of  landings 
and  fishing  effort  under  current 
regulations.  For  example,  the 
determination  of  trip  limits  for  the  2004 
fishing  year  would  be  based  on  the  ratio 
of  landings  and  effort  obtained  from  the 
FVTRs  for  the  2002  fishing  year,  the 
most  recent  fishing  year  for  which 
complete  FVTR  information  would  be 
available.  Using  the  relationship 
between  the  fishing  patterns  for  these 
two  years,  ratios  shall  be  calculated  for 
each  permit  category.  These  ratios  shall 
be  used  to  determine  landings  goals  for 
each  permit  category  based  on  the 
proposed  TAG  for  the  SFMA.  A 
simulation  process  will  then  be  used  to 
estimate  the  landings  per  DAS  for  each 
permit  category  that  would  achieve  the 
established  landings  goals. 

(3)  Setting  DAS  allocations  for  the 
SFMA.  Under  the  method  described  in 
paragraph  (b)(l){ii)  of  this  section,  if  the 
SFMA  target  TAG  is  set  below  8,000  mt, 
the  Regional  Administrator  shall  set  the 
trip  limits  as  specified  in  paragraphs 
(b)(3)(i)  and  (ii)  of  this  section,  and 
adjust  the  DAS  allocations  according  to 
the  method  described  in  paragraph 
(b)(3)(iii)  of  this  section. 

(i)  Category  A  and  C  vessels.  Category 
A  and  C  vessels  fishing  under  the 
monkfish  DAS  program  in  the  SFMA 
may  land  up  to  550  lb  (249  kg)  tail- 
weight  or  1 .826  lb  (628  kg)  whole 
weight  of  monkfish  per  DAS  (or  any 
prorated  combination  of  tail-weight  and 
whole  weight  based  on  the  conversion 
factor  for  tail-weight  to  whole  weight  of 
3.32). 


[ii)Category  B  and  D  vessels.  Category 
B  and  D  vessels  fishing  under  the 
monkfish  DAS  program  in  the  SFMA 
may  land  up  to  450  lb  (204  kg)  tail- 
weight  or  1,494  lb  (678  kg)  whole 
weight  of  monkfish  per  DAS  (ot  any 
prorated  combination  of  tail-weight  and 
whole  weight  based  on  the  conversion 
factor  for  tail-weight  to  whole  weight  of 
3.32). 

(iii)  DAS  analysis.  This  procedure 
involves  setting  a  maximum  DAS  usage 
for  all  permit  holders  of  40  DAS; 
proportionally  adjusting  the  landings  to 
a  given  DAS  value  based  on  the  trip 
limits  specified  under  paragraphs 
(b)(3)(i)  and  (ii)  of  this  section;  and 
adjusting  the  landings  according  to  the 
same  methodology  used  in  the  trip  limit 
analysis  described  in  paragraph  (b)(2)(ii) 
of  this  section. 

(A)  Limited  access  monkfish  permit 
holders  are  allowed  to  carry  over  up  to 
10  DAS  from  the  previous  fishing  year 
to  the  current  fishing  year.  For  this 
procedure,  adjustments  to  DAS  usage 
are  made  by  first  reducing  the  landings 
for  all  permit  holders  who  used  more 
than  40  DAS  by  the  proportion  of  DAS 
exceeding  40,  and  then  resetting  the 
upperlimit  of  DAS  usage  to  40. 

(B)  The  expected  landings  at  the 
adjusted  DAS  are  calculated  by  adding 
the  landings  of  all  permit  holders  who 
used  less  than  the  proposed  DAS  limit 
to  the  landings  of  those  who  used  more 
than  the  proposed  DAS  limit,  where 
landings  are  reduced  by  the  proportion 
of  the  proposed  DAS  limit  to  the  actual 
DAS  used  by  vessels  during  the  baseline 
fishing  year,  1999. 

(C)  Landings  are  prorated  between 
permit  categories  in  the  same  manner 
used  in  the  trip  limit  analysis 
procedures  described  under  paragraph 
(b)(2)(iii)  of  this  section. 

(4)  Council  TAC  recommendations. 
As  described  in  paragraph  (b)(l)(ii)(F)  of 
this  section,  if  the  Councils  recommend 
a  target  TAC  to  the  Regional 
Administrator,  and  the  Regional 
Administrator  concurs  with  this 
recommendation,  the  Regional 
Administrator  shall  then  promulgate  the 
target  TAC  cuid  associated  management 
measures  through  rulemaking  consistent 
with  the  APA.  If  the  Regional 
Administrator  does  not  concur  with  the 
Councils'  recommendation,  then  the 
Councils  shall  be  notified  in  writing  of 
the  reasons  for  the  non-concurrence. 

[c)Ann  ual  and  in-season  framework 
adjustments  to  management  measures — 
(1)  Annual  framework  process,  (i)  Based 
on  their  annual  review,  the  MFMC  may 
develop  and  recommend,  in  addition  to 
the  target  TACs  and  management 
measures  established  under  paragraph 
(b)  of  this  section,  options  necessary  to 


achieve  the  Monkfish  FMP's  goals  and 
objectives,  which  may  include  a 
preferred  option.  The  MFMC  must 
demonstrate  through  analysis  and 
documentation  that  the  options  it 
develops  are  expected  to  meet  the 
Monkfish  FMP  goals  and  objectives.  The 
MFMC  may  review  the  performance  of 
different  user  groups  or  fleet  sectors  in 
developing  options.  The  range  of 
options  developed  by  the  MFMC  may 
include  any  of  the  management 
measures  in  the  Monkfish  FMP, 
including,  but  not  limited  to:  closed 
seasons  or  closed  areas;  minimum  size 
limits;  mesh  size  limits;  net  limits;  liver 
to  monkfish  landings  ratios;  annual 
monkfish  DAS  allocations  and 
monitoring;  trip  or  possession  limits; 
blocks  of  time  out  of  the  fishery;  gear 
restrictions;  transferability  of  permits 
and  permit  rights  or  administration  of 
vessel  upgrades,  vessel  replacement,  or 
permit  assignment;  and  other 
frameworkable  measures  included  in 
§§  648.55  and  648.90. 

(ii)  The  Councils  shall  review  the 
options  developed  by  the  MFMC  and 
other  relevant  information,  consider 
public  comment,  and  submit  a 
recommendation  to  the  Regional 
Administrator  that  meets  the  Monkfish 
FMP's  objectives,  consistent  with  other 
applicable  law.  The  Councils' 
recommendation  to  the  Regional 
Administrator  shall  include  supporting 
documents,  as  appropriate,  concerning 
the  environmental  and  economic 
impacts  of  the  proposed  action  and  the 
other  options  considered  by  the 
Councils.  Management  adjustments 
made  to  the  Monkfish  FMP  require 
majority  approval  of  each  Council  for 
submission  to  the  SecretaiA'. 

(A)  The  Councils  may  delegate 
authority  to  the  Joint  Monkfish 
Oversight  Committee  to  conduct  an 
initial  review  of  the  options  developed 
by  the  MFMC.  The  oversight  committee 
would  review  the  options  developed  by 
the  MFMC  and  any  other  relevant 
information,  consider  public  comment, 
and  make  a  recommendation  to  the 
Councils. 

(B)  If  the  Councils  do  not  submit  a 
recommendation  that  meets  the 
Monkfish  FMP's  goals  and  objectives, 
and  is  consistent  with  other  applicable 
law,  the  Regional  Administrator  may 
adopt  any  option  developed  by  the 
MFMC  unless  rejected  by  either 
Council,  provided  such  option  meets 
the  Monkfish  FMP's  goals  and 
objectives,  and  is  consistent  with  other 
applicable  law.  If  either  the  NEFMC  or 
MAFMC  has  rejected  all  options,  then 
the  Regional  Administrator  may  select 
any  measure  that  has  not  been  rejected 
by  both  Councils. 
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(iii)  If  the  Councils  submit,  on  or 
before  January  7  of  each  year,  a 
recommendation  to  the  Regional 
Administrator  after  one  framework 
meeting,  and  the  Regional 
Administrator  concurs  with  the 
recommendation,  the  recommendation 
shall  be  published  in  the  Federal 
Register  as  a  proposed  rule.  The  Federal 
Register  notification  of  the  proposed 
action  shall  provide  a  30-day  public 
comment  period.  The  Councils  may 
instead  submit  their  recommendation 
on  or  before  February  1  if  they  choose 
to  follow  the  framework  process 
outlined  in  paragraph  (c)(3)  of  this 
section  and  request  that  the  Regional 
Administrator  publish  the 
recommendation  as  a  final  rule.  If  the 
Regional  Administrator  concurs  that  the 
Councils'  recommendation  meets  the 
Monkfish  FMP's  goals  and  objectives, 
and  is  consistent  with  other  applicable 
law,  and  determines  that  the 
recommended  management  measures 
should  be  published  as  a  final  rule,  the 
action  shall  be  published  as  a  final  rule 
in  the  Federal  Register.  If  the  Regional 
Administrator  concurs  that  the 
recommendation  meets  the  Monkfish 
FMP's  goals  and  objectives,  is  consistent 
with  other  applicable  law,  and 
determines  that  a  proposed  rule  is 
warranted,  and,  as  a  result,  the  effective 
date  of  a  final  rule  falls  after  the  start  of 
the  fishing  year,  fishing  may  continue. 
However,  DAS  used  by  a  vessel  on  or 
after  the  start  of  a  fishing  year  shall  be 
counted  against  any  DAS  allocation  the 
vessel  ultimately  receives  for  that  year. 

(iv)  Following  publication  of  a 
proposed  rule  and  after  receiving  public 
comment,  if  the  Regional  Administrator 
concurs  in  the  Councils' 
recommendation,  a  final  rule  will  be 
published  in  the  Federal  Register  prior 
to  the  start  of  the  next  fishing  year.  If  the 
Councils  fail  to  submit  a 
recommendation  to  the  Regional 
Administrator  by  February  1  that  meets 
the  goals  and  objectives  of  the  Monkfish 
FMP,  the  Regional  Administrator  may 
publish  as  a  proposed  rule  one  of  the 
MFMC  options  reviewed  and  not 
rejected  by  either  Council,  provided  the 
option  meets  the  goals  and  objectives  of 
the  Monkfish  FMP,  and  is  consistent 
with  other  applicable  law. 


(2)  In-season  action.  At  any  time,  the 
Councils  or  the  Joint  Monkfish 
Oversight  Committee  (subject  to  the 
approval  of  the  Councils'  chairmen) 
may  initiate  action  to  add  or  adjust 
management  measures  if  it  is 
determined  that  action  is  necessary  to 
meet  or  be  consistent  with  the  goals  and 
objectives  of  the  Monkfish  FMP. 
Recommended  adjustments  to 
management  measures  must  come  from 
the  categories  specified  under  paragraph 
(c)(l)(i)  of  this  section.  In  addition,  the 
procedures  for  framework  adjustments 
specified  under  paragraph  (c)(3)  of  this 
section  must  be  followed. 

(3)  Framework  adjustment 
procedures.  Framework  adjustments 
shall  require  at  least  one  initial  meeting 
of  the  Monkfish  Oversight  Committee  or 
one  of  the  Councils  (the  agenda  must 
include  notification  of  the  framework 
adjustment  proposal)  and  at  least  two 
Council  meetings,  one  at  each  Council. 
The  Councils  shall  provide  the  public 
with  advance  notice  of  the  availability 
of  both  the  proposals  and  the  analysis, 
and  opportunity  to  comment  on  them 
prior  to  the  first  of  the  two  final  Council 
meetings.  Framework  adjustments  and 
amendments  to  the  Monkfish  FMP 
require  majority  approval  of  each 
Council  for  submission  to  the  Secretary. 

(i)  Councils'  recommendation.  After 
developing  management  actions  and 
receiving  public  testimony,  the  Councils 
shall  make  a  recommendation  to  the 
Regional  Administrator.  The  Councils' 
recommendation  must  include 
supporting  rationale  and,  if  management 
measures  are  recommended,  an  analysis 
of  impacts  and  a  recommendation  to  the 
Regional  Administrator  on  whether  to 
issue  the  management  measures  as  a 
final  rule.  If  the  Councils  recommend 
that  the  management  measures  should 
be  issued  as  a  final  rule,  the  Councils 
must  consider  at  least  the  following  four 
factors  and  provide  support  and 
analysis  for  each  factor  considered: 

(A)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season; 

(B)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 


by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Councils'  recommended 
management  measures; 

(C)  Whether  there  is  an  immediate 
need  to  protect  the  resource  or  to 
impose  management  measures  to 
resolve  gear  conflicts;  and 

(D)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(ii)  Action  by  NMFS.  (A)  If  the 
Regional  Administrator  approves  the 
Councils'  recommended^anagement 
measures  and  determines  that  the 
recommended  management  measures 
should  be  issued  as  a  final  rule  based  on 
the  factors  specified  in  paragraph 
(c)(3)(i)  of  this  section,  the  Secretary 
may,  for  good  cause  found  under  the 
standard  of  the  Administrative 
Procedure  Act,  waive  the  requirement 
for  a  proposed  rule  and  opportunity  for 
public  comment  in  the  Federal  Register. 
The  Secretary,  in  so  doing,  shall  publish 
only  the  final  rule.  Submission  of  the 
recommendations  does  not  preclude  the 
Secretary  ft-om  deciding  to  provide 
additional  opportunity  for  prior  notice 
and  comment  in  the  Federal  Register. 

(B)  If  the  Regional  Administrator 
concurs  with  the  Councils' 
recommendation  and  determines  that 
the  recommended  management 
measures  should  be  published  first  as  a 
proposed  rule,  then  the  measures  shall 
be  published  as  a  proposed  rule  in  the 
Federal  Register.  After  additional 
public  comment,  if  NMFS  concurs  with 
the  Councils'  recommendation,  then  the 
measures  shall  be  issued  as  a  final  rule 
in  the  Federal  Register. 

(C)  If  the  Regional  Administrator  does 
not  concur,  then  the  Councils  shall  be 
notified  in  writing  of  the  reasons  for  the 
non-concurrence. 

(iii)  Adjustments  for  gear  conflicts. 
The  Councils  may  develop  a 
recommendation  on  measures  to 
address  gear  conflict  as  defined  under 
§  600.10  of  this  chapter,  in  accordance 
with  the  procedure  specified  in 
§  648.55(d)  and  (e). 
*        *        *        •        • 

(FR  Doc.  03-5172  Filed  3-3-03;  3:17  pmj 
BILUNG  CODE  3510-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

March  4,  2003. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Conunents 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agricultiu-e,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Office  of  the  Secretary,  Faith*Based  and 
Community  Initiatives 

Title:  Survey  on  Ensuring  Equal 
Opportunity  for  Applicants. 

OMB  Control  Number:  0503-NEW. 

Summary  of  Collection:  The 
responsibility  of  the  Office  of  Faith- 
based  and  Community  Initiative^  is  to 
fulfill  the  mandate  of  Executive  Orders 
13198  and  13199  which  prescribe 
agency  responsibilities  related  to  Faith- 
based  and  Community  Initiatives. 
Specifically,  the  office  is  working  to 
remove  all  barriers  to  the  full 
participation  of  faith-based  and 
commimity  organizations  in  federal 
social  service  programs.  The 
Department  of  Education  has  initiated  a 
government-wide  survey  to  gauge  the 
number  and  quality  of  applications  from 
faith-based  and  community 
organizations.  USDA  is  requesting 
approval  from  OMB  to  implement  this 
survey  in  conjunction  with  the 
application  process  for  the  grant 
programs  it  administers. 

Need  and  Use  of  the  Information: 
USDA's  Office  of  Faith-based  and 
Community  Initiatives  plans  to  collect 
information  from  faith-based  and 
community  organizations  through  a 
brief  survey.  The  information  will  be 
used  to  judge  the  effectiveness  of  th©^ 
technical  assistance  and  outreach  efforts 
of  the  faith-based  and  community 
initiative.  The  data  collected  through 
the  survey  will  be  kept  from  the 
decision-makers  who  oversee  the  award 
of  grant  funds. 

Description  of  Respondents:  Not-for- 
profit  institutions. 

Number  of  Respondents:  7,377. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  590. 

Cooperative  State  Research,  Education, 
and  Extension  Service 

Title:  Application  for  Authorization  to 
Use  the  4-H  Name  and/or  Emblem. 

OMB  Control  Number:  0524-0034. 

Summary  of  Collection:  Use  of  the  4- 
H  Name  and/or  Emblem  is  authorized 
by  an  Act  of  Congress,  (Pub.  L.  772,  80th 
Congress,  645,  2nd  Session).  Use  of  the 
4-H  Name  and/or  Emblem  by  anyone 
other  than  the  4-H  Clubs  and  those  duly 
authorized  by  them,  representatives  of 
the  Department  ol  Agriculture,  the 
Land-Grant  colleges  and  universities. 


and  person  authorized  by  the  Secretary' 
of  Agricultuire  is  prohibited  bv  the 
provisions  of  18  U.S.C.  707.  The 
Secretary  has  delegated  authority  to  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  to  authorize  others  to 
use  the  4-H  Name  and/or  Emblem.    • 
Therefore,  anyone  requesting 
authorization  from  the  Administrator  to 
use  the  4-H  Name  and  Emblem  is  asked 
to  describe  the  proposed  use  in  a  formal 
application.  CSREES  will  collect 
information  using  form  CSREES-01 
"Application  for  Authorization  to  Use 
the  4-H  Club  Name  and  Emblem 

Need  and  Use  of  the  Information: 
CSREES  will  collect  information  on  the 
name  of  individual,  partnership, 
corporation,  or  association; 
organizational  address,  name  of 
authorized  representative;  telephone 
number;  proposed  use  of  the  4— H  Name 
or  Emblem,  and  plan  for  sale  or 
distribution  of  product.  The  information 
collected  by  CSREES  will  be  used  to 
determine  if  those  applying  to  use  the 
4-H  Name  and  Emblem  are  meeting  the 
requirements  and  quality  of  materials, 
products  and/or  services  provided  to  the 
public.  If  the  information  were  ndt 
collected,  it  would  not  be  possible  to 
ensure  that  the  products,  services,  and 
materials  meet  the  high  standards  of  4- 
H,  its  educational  goals  and  objectives. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Individuals  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents:  60. 

Frequency  of  Responses:  Reporting: 
Other  (every  3  years). 

Total  Burden  Hours:  30. 

Foreign  Agricultural  Service 

Title:  Technical  Assistance  for 
Specialty  Crops  Program. 

OMB  Control  Number:  0551-0038. 

Summary  of  Collection:  The 
Technical  Assistance  for  Specialty 
Crops  (TASC)  program  is  authorized  by 
Section  3205  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (Pub.  L. 
107-171).  This  section  provides  that  the 
Secretary  of  Agricvdture  shall  establish 
a  program  to  address  unique  barriers 
that  prohibit  or  threaten  the  export  of 
U.S.  specialty  crops.  The  Foreign 
Agricultural  Service  (FAS)  administers 
the  program  for  the  Commodity  Credit 
Corporation.  The  TASC  is  designed  to 
assist  U.S.  organizations  by  providing 
funding  for  projects  that  address 
sanitary,  phytosanitary,  and  technical 
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barriers  that  prohibit  or  threaten  the 
export  of  U.S.  speciality  crops. 

Need  and  Use  of  the  Information:  FAS 
collects  data  for  fund  allocation, 
program  management,  planning  and 
evaluation.  FAS  will  collect  information 
from  applicant  desiring  to  receive  grants 
under  the  program  to  determine  the 
viability  of  requests  for  funds.  The 
program  could  not  be  implemented 
without  the  submission  of  project 
proposals,  which  provide  the  necessary 
information  upon  which  funding 
decisions  are  based. 

Description  of  Respondents:  Not-for- 
profit;  Business  or  other  for-profit; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  20. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion: 
Annually. 

Total  Burden  Hours:  640. 

Farm  Service  Agency 

Title:  Horse  Breeder  Loan  Program. 

OMB  Control  Number:  0560-0221. 

Summary  of  Collection:  The  Farm 
Service  Agency  (FSA)  makes  direct  and 
guaranteed  loans  to  family  farmers  who 
cannot  obtain  loans  from  commercial 
sources  at  reasonable  rates  and  terms. 
The  Horse  Breeder  Loans  Program  will 
assist  horse  breeder  who  have  suffered 
economic  loss  as  a  result  of  Mare 
Reproductive  Loss  Syndrome  (MRLS). 
To  determine  whether  an  applicant  is 
eligible  for  a  loan  FSA  must  document 
the  severity  of  the  horse  breeder's  loss. 
A  veterinary  certification  is  used  to 
document  the  losses.  MRLS  is  a 
veterinary  medical  condition,  which 
requires  a  trained  expert  to  determine 
the  number  and  type  of  loss.  The  Horse 
Breeder  Loan  Program  is  authorized 
under  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2002  (The  Act), 
enacted  November  28,  2001.  FSA  will 
collect  information  using  several  forms. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  to  evaluate  an 
applicant's  elfgibility  and  feasibility  for 
loan  assistance.  If  the  information  is  not 
collected  from  each  applicant,  or 
collected  less  frequently,  FSA  would  be 
unable  to  make  eligibility  and  feasibility 
determinations. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit;  Federal  Government. 

Number  of  Respondents:  267. 

Frequency  of  Responses:  Reporting: 
Other  (Eligibility). 

Total  Burden  Hours:  414. 


Natural  Resources  and  Conservation 
Service 

Title:  Volunteer  Program — Earth 
Team. 

OMB  Control  Number:  0578-0024. 

Summary  of  Collection:  Volunteers 
have  been  a  human  resource  to  the 
Natural  Resources  Conservatiorf  Service 
(NRCS)  since  1985.  NRCS  is  authorized 
by  the  Federal  Personnel  Manual  (FPM) 
Supplement  296-33.  Subchapter  22,  to 
recruit,  train  and  accept,  with  regard  to 
Civil  Service  classification  law,  rules,  or 
regulations,  the  service  of  individuals  to 
serve  without  compensation.  Volunteers 
may  assist  in  any  agency  program/ 
project  and  may  perform  any  activities 
which  agency  employees  are  allowed  to 
do.  Volunteers  must  be  14  years  of  age. 
NRCS  will  collect  information  using 
several  NRCS  forms. 

Need  and  Use  of  the  Information: 
NRCS  will  collect  information  on  the 
type  of  skills  and  type  of  work  the 
volunteers  are  interested  in  doing. 
NRCS  will  also  collect  information  to 
implement  and  evaluate  the 
effectiveness  of  the  volunteer  program. ' 
Without  the  information,  NRCS  would 
not  know  which  individuals  are 
interested  in  volunteering. 

Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  30,320. 

Frequency  of  Responses:  Reporting: 
Semi-annually. 

Total  Burden  Hours:  916. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Low  Pathogenic  AI  Payment  of 
Indemnity. 

OMB  Control  Number:  05 79-0208. 

Summary  of  Collection :  In  accordance 
with  21  U.S.C.  111-113.  114,  115,  117. 
120, 123,  and  134a,  the  Secretary  of 
Agriculture  has  the  authority  to 
promulgate  regulations  and  take 
measures  to  prevent  the  introduction 
into  the  United  States  and  the  interstate 
dissemination  within  the  United  States 
of  communicable  diseases  of  livestock 
and  poultry,  and  to  pay  claims  growing 
out  of  the  destruction  of  animals. 
Disease  prevention  is  the  most  effective 
method  of  maintaining  a  healthy  animal 
population  and  enhancing  the  ability  of 
the  United  States  to  compete  in  the 
global  market  of  animal  and  animal 
products.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  charged 
with  carrying  out  this  disease 
prevention  mission.  Highly  pathogenic 
avian  influenza  (AI)  is  an  extremely 
infectious  and  deadly  ferm  of  AI  and 
can  cause  sudden  death  in  poultry 


without  any  warning  signs  of  infection. 
Low  pathogenic  AI,  however,  causes 
few  clinical  sign  infected  birds.  APHIS 
will  collect  information  using  several  of 
APHIS'  forms. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  the  name,  address, 
the  number,  type  and  age  of  poultry  for 
which  the  claimant  is  seeking  payment; 
and  the  appraised  value  of  the  poultry. 
APHIS  will  also  collect  information  to 
document  the  loss  of  poultry  from 
diagnostic  testing  of  backyard  flocks. 
Information  provided  will  be  used  to 
reimburse  poultry  owners  for  poultry 
dying  as  a  result  of  the  test.  Failure  to 
collect  the  information  would  make  it 
impossible  for  APHIS  to  launch  a 
control  program  in  Virginia,  possibly 
leading  to  outbreaks  in  other  States. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Federal 
Government;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  800. 

Frequency  of  Responses:  Reporting; 
On  occasion. 

Total  burden  Hours:  1,600. 

Food  and  Nutrition  Service 

Title:  Status  of  Claims  Against 
Households. 

OMB  Control  Number:  0584-0069. 

Summary  of  Collection:  Section  11, 
13,  and  16  of  the  Food  Stamp  Act  of 
1977,  as  amended  (the  Act)  and 
appropriate  Food  Stamp  Program 
Regulation  are  the  bases  for  the 
information  collected  on  FNS-209. 
Food  Stamp  Program  regulations  require 
that  State  agencies  submit  quarterly 
form  NFS-209,  Status  of  Claims  Against 
Households,  reports.  The  required 
information  provided  on  this  report 
must  be  obtained  from  a  State 
accountable  system  responsible  for 
establishing  claims,  sending  demand 
letters,  collecting  claims,  and  managing 
other  claim  activity. 

Need  and  use  of  the  Information:  The 
Food  and  Nutrition  Service  (FNS)  will 
collect  information  on  the  outstanding 
aggregate  claim  balance;  claims 
established;  collections;  any  balance 
and  collection  adjustments;  and  the 
amount  to  be  retained  for  collecting 
non-agency  error  claims.  The 
information  will  be  used  by  State 
agencies  to  ascertain  aggregate  claim 
balance  and  collections  for  determining 
overall  performance,  the  collection 
amounts  to  return  to  FNS.  and  claim 
retention  amounts.  FNS  will  receive 
collections  and  report  collection  activity 
to  Treasury. 

Description  of  Respondents:  Staie, 
Local  or  Tribal  Government. 

Number  of  Respondents:  53. 
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Frequency  of  Responses: 
Recordkeeping;  Reporting:  Quarterly. 
Total  Burden  Hours:  42. 

Forest  Service 

Title:  Special  Use  Administration. 

OMB  Control  Number:  0596-0082. 

Summary  of  Collection:  Title  5  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA.  P.L.  94-579).  the 
Organic  Administration  Act  of  1897,  (30 
Stat.  34)  and  the  Secretary's  Regulations 
at  Title  36.  Code  of  Federal  Regulations. 
Section  251,  Subpart  B  (36  CFR  251, 
Subpart  B),  provides  for  authorities  and 
requirements  for  the  application, 
issuance,  and  administration  of  special 
uses  on  National  Forest  System  Lands. 
There  is  a  basic  obligation  of  the  agency 
to  ensure  that  the  use  of  Federal  lands 
is  in  the  public  interest;  is  compatible 
with  the  mission  of  the  Forest  Service 
(FS);  and  that  environmental  and  social 
impacts  are  identified  and  mitigated  and 
that  a  fee  based  on  fair  market  value  is 
received.  The  evaluation  can  only  be 
accomplished  with  the  cooperation  and 
information  furnished  by  the  applicant 
or  permit  holder.  The  information  is 
needed  from  those  parties  who  seek 
special-use  authorizations  to  conduct 
private  or  commercial  operations  or 
National  Forest  System  land,  or  from 
those  who  are  currently  utilizing 
National  Forest  System  lands  for  private 
or  public  use.  FS  will  collect 
informationusing  several  forms.  - 

Need  and  Use  of  the  Information:  FS 
will  collect  information  on:  (1)  the 
identity  of  the  applicant;  (2)  the  nature 
of  the  request  and  project  description; 
(3)  location  of  National  Forest  System 
lands  requested  for  use;  (4)  technical 
and  financial  capability  of  the  requester; 
(5)  alternatives  considered,  including 
use  of  nonfederal  lands  and;  (6) 
anticipated  environmental  impacts  and 
proposed  mitigation  of  those  impacts. 
The  authorized  forest  officer  evaluates 
this  information  and  makes  a  decision 
to  approve  or  disapprove  the  requested 
use.  The  information  required  to 
evaluate  the  merits  of  the  applicant's 
request  to  use  National  Forest  System 
lands  that  is  a  not  available  elsewhere. 
The  use  of  the  forms  helps  reduce  the 
burden  on  the  applicant  by  providing  a 
listing  of  the  information  diat  is 
required  by  law  and  tailored  to  the 
intended  use  proposed  by  the 
respondent.  Use  of  the  forms  is  of 
extreme  benefit  to  applicants  in  that 
they  do  not  have  to  refer  to  the 
regulations  or  policy  manuals  to 
determine  what  information  is  needed 
by  the  agency.  Without  the  forms,  the 
cost  to  the  applicant  would  be 
increased. 


Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Farms;  Federal 
Goverrmient;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  60.750. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Quarterly;  Annually. 

Total  Burden  Hours:  82,775. 

Forest  Service 

Title:  National  Visitor  Use 
Monitoring,  and  Customer  and  Use 
Survey  Techniques  for  Operations, 
Management,  Evaluation,  and  Research. 

OMB  Control  Numbers:  0596-0110. 

Summary  of  Collection:  The  National 
Forest  Management  Act  (NFMA)  of  1976 
and  the  Forest  and  Rangeland 
Renewable  Resources  Act  (RPA)  of  1974 
require  a  comprehensive  assessment  of 
present  and  anticipated  uses,  demand 
for  and  supply  of  renewable  resources 
from  the  nation's  public  and  private 
forests  and  rangelands.  The  Forest 
Service  (FS)  is  required  to  report  to 
Congress  and  others  in  conjunction  with 
these  legislated  requirements  as  well  as 
the  use  of  appropriated  funds.  An 
important  element  in  the  reporting  is 
the  number  of  visits  to  National  Forests 
and  Grasslands,  as  well  as  to  Wilderness 
Areas  that  the  agency  manages.  The 
Customer  and  Use  Survey  Techniques 
for  Operations,  Management.  Evaluation 
and  Research  (CUSTOMER)  study 
combines  several  different  survey 
approaches  to  gather  data  describing 
visitors  to  and  users  of  public  recreation 
lands,  including  their  trip  activities, 
satisfaction  levels,  evaluations, 
demographic  profiles,  trip 
characteristics,  spending,  and  annual 
visitation  patterns.  FS  will  use  face-to- 
face  interviewing  for  collecting 
information  on-site  as  well  as  written 
survey  instruments  to  be  mailed  back  by 
respondents. 

Need  and  Use  of  the  Information:  FS 
plans  to  collect  information  from  a 
variety  of  National  Forests  and  othet 
recreation  areas.  Information  gathered 
through  the  various  Customer  modules 
has  been  and  will  continue  to  be  used 
by  planners,  researchers,  managers, 
policy  analysts,  and  legislators  in 
resoiut:e  management  areas,  regional 
offices,  regional  research  stations, 
agency  headquarters,  and  legislative 
offices. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  66.000. 

Frequency  of  Responses:  Reporting; 
Quarterly;  Annually. 

Total  Burden  Hours:  9.000. 


Food  and  Nutrition  Service 

Title:  Child  Nutrition  Labeling 
Program. 

OMB  Control  Number:  0584-0320. 

Summary  of  Collection:  The  Child 
Nutrition  Labeling  Program  is  a 
voluntary  technical  assistance  program 
administered  by  the  Food  and  Nutrition 
Service  (FNS).  The  program  is  designed 
to  aid  schools  and  institutions 
participating  in  the  National  School 
Lunch  Program,  the  School  Breakfast 
Program,  the  Child  and  Adult  Care  Food 
Program,  and  the  Sununer  Food  Service 
Program  in  determining  the  contribution 
a  commercial  product  makes  towards 
the  meal  pattern  requirements.  By 
requiring  that  companies  that  sell  food 
to  the  government  for  use  in  nutrition 
program  to  identify  the  contribution  of 
a  product  to  the  established  meal 
pattern  requirements.  The  Child 
Nutrition  Labeling  Program  is 
implemented  in  conjunction  with 
existing  label  approval  programs 
administered  by  the  Food  Safety  and 
Inspection  Service  (FSIS),  the 
Agricultural  Marketing  Service  (AMS), 
and  the  U.S.  Department  of  Commerce. 
In  addition  to  an  application  for 
approval  of  a  Child  Nutrition  label, 
companies  must  include  a  separate 
statement  on  how  the  product  satisfies 
meal  pattern  requirranents.  All 
information  is  submitted  to  FSIS  on 
form  FSIS  7234-1,  Application  for 
Approval  of  Labels.  Marking  onDevice. 

Need  and  Use  of  the  Information:  FNS 
uses  the  information  collected  by  FSIS 
to  aid  school  food  authorities  and  other 
institutions  participating  in  child 
nutrition  programs  in  determining  the 
contribution  a  commercial  product 
makes  towards  the  established  meal 
pattern  requirements. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  946. 

Frequency  of  Responses:  Reporting: 
Other  (as  needed). 

Total  Burden  Hours:  1.938. 

Sondra  Blakey, 

Departmental  Information  Collection 
Clearance  Officer. 

[FR  Doc.  03-5433  Filed  3-6-03;  8:45  am) 
BILUNG  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Elk  and  Forest  Counties,  PA;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 
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summary:  In  accordance  with  the 
National  Environmental  Policy  Act, 
notice  is  hereby  given  that  the  Forest 
Service,  Allegheny  National  Forest 
(ANF),  Marienville  Ranger  District  will 
prepare  a  Draft  Environmental  Impact 
Statement  to  disclose  the  environmental 
consequences  of  the  proposed  Brush 
Creek  Project.  The  purpose  of  this 
project  is  to  move  the  ANF  from  the 
existing  condition  towards  the  desired 
condition,  as  detailed  in  the  Allegheny 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan). 

The  Forest  Plan  provides  for 
management  of  forest  resources. 
Management  objectives  include 
producing  a  sustainable  supply  of  high- 
quality  saw  timber  and  wood  products, 
developing  and  maintaining  a  wide 
array  of  wildlife  habitats,  and  providing 
a  range  of  recreation  settings  and 
experiences.  The  Allegheny  National 
Forest  is  divided  into  specific  zones  or 
Management  Areas.  Specific  objectives 
are  defined  for  each  Management  Area, 
and  the  Brush  Creek  Project  Area 
contains  Management  Areas  1.0.  3.0, 
6.1.  and  6.3.  MA  3.0  emphasizes  timber 
harvest  as  a  means  for  making  desired 
changes  to  forest  vegetation  and 
satisfying  the  public  demand  for  timber 
products.  Management  Area  1.0 
emphasizes  habitat  conditions  in  early 
successional  forest  stages  and  those 
wildlife  species  dependent  on  such 
habitat.  Management  Area  6.1 
emphasises  management  of  forest 
vegetation  as  mature  or  over  mature 
forest.  Management  Area  6.3  is  a  special 
management  area  designated  for 
waterfowl  and  associated  riparian 
habitat  management. 

In  order  to  move  toward  the  Desired 
Condition  proposed  activities  include: 
(1)  Regeneration  harvests  consisting  of 
shelterwood  seed/removal  cuts, 
overstory  removal  cuts,  clearcuts,  and 
two-age  harvests;  (2)  Intermediate 
harvest  consisting  of  thinning/ 
improvement  cuts,  single  tree  and  group 
selection,  salvage  harvests,  and  release 
cuts  (pre-commercial  timber  stand 
improvement);  (3)  Reforestation 
treatment  consisting  of  herbicide 
application,  site  preparation, 
fertilization,  fencing,  release,  and, 
planting;  (4)  Wildlife  habitat 
improvement  consisting  of  (a)  restoring/ 
improving  aquatic  habitat  through 
planting  and  controlling  aquatic,  shrub, 
and  conifer  and  streamside  vegetation 
species  and  rehabilitating  erosion  prone 
areas  and  placing  aquatic  structures  and 
coarse  woody  debris,  (b)  restoring/ 
reestablishing/improving  terrestrial 
habitat  vegetation  through  planting  and 
releasing  native  trees  and  shrubs, 
prescribed  burning,  and  opening 


management  through  planting  and 
seeding  of  native  herbaceous  vegetation, 
(c)  restoring/improving  terrestrial 
habitat  structure  through  aspen 
management,  creating  snag  and 
providing  coarse  woody  debris,  and 
placing  nest  structures;  (5) 
Transportation  activities  consisting  of 
road  construction,  reconstruction, 
eliminating  unnecessary  roads, 
limestone  surfacing,  maintaining  roads 
to  high  standards,  and  pit  expansion/ 
construction;  (6)  Recreation  activities 
including  trail  realignment, 
construction  of  parking  areas,  and 
efforts  to  curb  illegal  Off-Highway 
Vehicle  (OHV)  use. 

During  project  analysis  issues  will  be 
identified  that  focus  on  the  management 
of  the  area.  Alternatives  will  be 
developed  to  show  various  ways  to 
address  the  issues.  This  process  is 
driven  by  comments  received  from  the 
public,  other  agencies,  and  internal 
Forest  Service  concerns.  To  assist  in 
commenting,  a  scoping  letter  providing 
more  detailed  information  on  the  project 
proposal  has  been  prepared  and  is 
available  to  interested  parties. 
DATES:  The  public  comment  period  will 
be  for  30  days  from  the  date  this  notice 
is  published  in  the  Federal  Register. 
Comments  and  suggestions  concerning 
the  scope  of  the  analysis  should  be 
submitted  within  this  timeframe  to 
ensure  consideration. 
ADDRESSES:  Submit  written,  oral,  or  e- 
mail  comments  by: 

(1)  Mail— Brush  Creek  Project,  ID 
Team  Leader,  Marienville  Ranger 
District,  Ridgway  Office,  1537 
Montmorenci  Road,  Ridgway,  PA  15953; 

(2)  Phone— 814-776-6172; 

(3)  E-mail— r9_ayyeg/ieny_n/@/s./ed.us 
(please  note:  when  commenting  by  e- 
mail  be  sure  to  list  Brush  Creek  EIS  in 
the  subject  line  and  include  a  U.S. 
Postal  Service  address  so  we  may  add 
you  to  our  mailing  list). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Treese  or  Chris  Thornton, 
Marienville  Ranger  District,  at  814-776- 
6172. 

SUPPLEMENTARY  INFORMATION: 
Preliminary  Issues  were  developed 
based  on  past  projects  in  the  area 
(environmental  analysis),  issues 
developed  for  similar  projects,  and 
Forest  Service  concerns  and 
opportunities  identified  in  the  Project 
Area.  These  issues  are  listed  below: 
1.  Road  Management — The  Forest 
Service  will  complete  a  Roads  Analysis, 
which  includes  evaluating  all  roads  in 
the  Roads  Analysis  Area  for  effects  to 
the  ecosystem.  This  effort  is  being 
undertaken  within  the  Brush  Creek 
project  area.  The  proposed  action 


requires  examining  the  road  system  to 
determine  if  the  existing  road  system  is 
adequate  (or  if  improvements  are 
needed),  and  if  any  roads  need  to  be 
closed  for  resource  protection  or  other 
reasons  (e.g.,  water  quality,  wildlife,  or 
recreation  opportunities). 

2.  Even-Aged/Uneven-Aged 
Management — The  Forest  Plan  provides 
direction  regarding  the  primary 
silvicultural  system  to  be  used  in  each 
management  area;  for  Management  Area 
3.0  it  is  even-aged  management. 
However,  uneven-aged  management  is 
an  option  considered  for  inclusions 
such  as  riparian  areas,  wet  soils,  or 
visually  sensitive  areas. 

These  issues  may  be  modified  as 
additional  issues  are  identified  during 
scoping.  A  range  of  alternatives  will  be 
considered  after  public  comments  are 
received  and  analyzed.  One  of  these  will 
consider  No  Action  for  the  Project  Area. 
Another  alternative  will  be  the  proposed 
action.  Management  actions  within  the 
alternatives  will  respond  to  the  issues  in 
different  ways  by  varying  the  size  and 
intensity  of  the  treatments  and  projects 
proposed.  The  amoimt  of  even  and 
uneven-aged  management,  wildlife, 
recreation  development,  road 
management,  watershed  rehabilitation 
and  other  activities  may  differ  within 
the  alternatives.  The  combinations  of 
proposed  activities  are  likely  to  be 
adjusted  after  all  comments  are 
reviewed. 

Comments  that  are  site-specific  in 
nature  are  most  helpful  to  resource 
professionals  when  trying  to  narrow  and 
address  the  public's  issues  and 
concerns. 

Commenting:  Comments  received, 
including  names  and  addresses  of  those 
who  comment,  will  be  considered  part 
of  the  public  record  and  may  be  subject 
to  public  disclosure.  Any  person  may 
request  the  Agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  available  for  public  review 
by  October  2003.  At  that  time  the 
Envirormiental  Protection  Agency  will 
publish  a  Notice  of  Availability  of  the 
document  in  the  Federal  Register  (this 
will  begin  the  45-day  comment  period 
on  the  Draft  EIS).  After  the  comment 
period  ends  on  the  Draft  EIS.  the 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  Final  EIS  is 
scheduled  for  release  in  April  2004. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
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this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structvu«  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519  553  [1978]). 
Also,  environmental  objection  that 
could  be  raised  at  the  draft 
environmental  impact  statement  state 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  stage  may  be  waived 
or  dismissed  by  the  courts  (City  of 
Angoon  v.  Model,  803  F.2nd  1016,  1022 
|9th  Cir.  1986]  and  Wisconsin  Heritages, 
Inc.  v.  Harris,  490  F.  Supp.  1334,  1338 
[E.D.  Wis.  1980]). 

Because  of  the  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  are  made 
available  to  the  Forest  Service  at  a  time 
when  they  can  be  meaningfully 
considered  and  responded  to  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  consider  issues  and  concerns  on  the 
proposed  action,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages,  sections,  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at 
CFR  1503.3  in  addressing  these  points. 

This  decision  will  be  subject  to  appeal 
under  36  CFR  215.  The  responsible 
official  is  Leon  F.  Blashock,  Marienville 
Ranger  District,  Ridgway  Office,  1537 
Montmorenci  Road,  Ridgway,  PA  15853 
at  (814)  776-6172. 

Dated:  February  28,  200.3. 
Kevin  B.  Elliott. 
Forest  Supervisor.    . 

(FR  Doc.  03-5253  Filed  3-6-03;  8:45  am] 
BILLING  CODE  3410-11-«> 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Yakutat  Resource  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  Yakutat  Resource 
Advisory  Committee  will  meet  in 
Yakutat,  Alaska.  The  purpose  of  the    . 
meeting  is  continue  business  of  the 
Yakutat  Resource  Advisory  Committee. 
The  committee  was  formed  to  carry  out 
the  requirements  of  the  Secure  Rural 
Schools  and  Self-Determination  Act  of 
2000.  The  agenda  for  this  meeting  is  .to 
review  submitted  project  proposals  and 
consider  recommending  projects  for 
funding.  Project  proposals  are  due  by 
March  17,  2003  to  be  considered  at  this 
meeting. 

DATES:  The  meeting  will  be  held  April  • 
4,  2003  from  6-9  p.m.  and  will  continue 
on  April  5,  2003  from  9-12  a.m.,  if 
necessary. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Kwaan  Conference  Room,  712  Ocean 
Cape  Drive,  Yakutat,  Alaska.  Send 
written  comments  to  Tricia  O'Connor, 
c/o  Forest  Service,  USDA,  PO  Box  327, 
Yakutat,  AK  99689,  (907)  784-3359  or 
electronically  to  poconnor@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tricia  O'Connor.  District  Ranger  and 
Designated  Federal  Official,  Yakutat 
R^ger  District,  (907)  784-3359. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Council 
discussion  is  limited  to  Forest  Service 
staff  and  Council  members.  However, 
persons  who  wish  to  bring  resource 
projects  or  other  Resource  Advisory 
Committee  matters  to  the  attention  of 
the  Council  may  file  written  statements 
with  the  Council  staff  before  or  after  the 
meeting.  Public  input  sessions  will  be 
provided  and  individuals  who  made 
written  requests  by  March  28.  2003  will 
have  the  opportunity  to  address  the 
Council  at  those  sessions. 

Dated:  February  28.  2003. 
Patricia  M.  O'Connor. 

District  Ranger.  Yakutat  Ranger  District, 

Tongass  National  Forest. 

|FR  Doc.  03-5436  Filed  3-6-03:  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Tennessee  Field 
Office  Technical  Guide  (FOTG) 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  USDA. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Tennessee 
NRCS  Field  Office  Technical  Guide, 
Section  IV,  for  review  and  comment. 


SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for 
Tennessee  that  chemges  must  be  made  in 
the  NRCS  Field  Office  Technical  Guide, 
specifically  in  practice  standards 
Contour  Farming  (Code  330)  and 
Conservation  Crop  Rotation  (Code  328) 
to  account  for  improved  technology. 
These  practice  standards  can  be  used  in 
systems  that  treat  highly  erodible 
cropland. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  James  W.  Ford, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  675  U.S. 
Courthouse,  801  Broadway,  Nashville, 
Tennessee,  37203,  telephone  number 
(615)  277-2531.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section  ' 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  state 
technical  guides  used  to  perform  highly 
erodible  land  and  wetland  provisions  of 
the  law  shall  be  made  available  for 
public  review  and  comment.  For  the 
next  30  days,  the  NRCS  in  Tennessee 
will  receive  comments  relative  to  the 
proposed  changes.  Following  that 
period,  a  determination  will  be  made  by 
the  NRCS  in  Tennessee  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made  to  the  subject  practice  standards. 

Dated:  February  28.  2003. 
James  W.  Ford, 

State  Conservationist. 

(FR  Doc.  03-5428  Filed  3-6-03:  8:45  am) 

BILLING  CODE  3410-1fr-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Comments  Must  Be  Received  On  or 
Before:  April  6.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
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Disabled,  lefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kenneriy.  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION: 

This  notice  is  published  pursuant  to 
41  U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  of 
the  proposed  actions.  If  the  Committee 
approves  the  proposed  additions,  the 
entities  of  the  FederalGovemment 
identified  in  the  notice  for  each  service 
will  be  required  to  procure  the  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Base  Supply  Center  & 

Individual  Equipment  Element,  Buckley 

Air  Force  Base,  Colorado. 
NPA:  Envision,  Inc..  Wichita,  Kansas. 
Contract  Activity:  460th  Air  Base  Wing, 

Buckley  AFB,  Colorado. 
Service  Type/Location:  |anitorial/Grounds 

Maintenance,  Bureau  of  Alcohol,  Tobacco 

and  Firearms  National  Laboratory, 

Beltsville,  Maryland. 
NPA:  Northwestern  Workshop,  Inc.. 

Winchester,  Virginia. 
Contract  Activity:  Department  of  the 

Treasury,  Bureau  of  ATF,  Washington,  DC. 

Sheryl  0.  Kenneriy. 

Director,  Information  Management. 

|FR  Doc.  03-5451  Filed  3-6-03;  8:45  am] 

BILUNO  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely    . 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  "are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  6,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jeffetson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kenneriy,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

On  December  27.  2002,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notice  (67  FR  79045)  of  proposed 
addition  to  the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agency  to  provide  the  service 
and  impact  of  me  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner-     , 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
added  to  the  Procurement  List: 

Service 

Seivice  Type/Location:  Rehabilitation 
Support  Services,  Central  Arkansas 
Veterans  Healthcare  System.  North 
Little  Rock.  Arkansas. 


NP/l;  Pathfinder.  Inc.,  Jacksonville. 
Arkansas. 

Contract  Activity:  Central  Arkansas 
Veterans  Healthcare  System,  North 
Little  Rock,  Arkansas.  This  action  does 
not  affect  current  contracts  awarded 
prior  to  the  effective  date  of  this 
addition  or  options  that  may  be 
exercised  under  those  contracts. 

Sheryl  D.  Kenneriy. 

Director,  Information  Management. 

|FR  Doc.  03-54.'52  Filed  3-O-03;  8:45  am] 

WLUNG  CODE  63S3-01-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act;  Meeting 

DATE  AND  TIME:  March  11.  2003;  1  p.m.- 
4:30  p.m. 

PLACE:  Cohen  Building.  Room  3321.  330 
Independence  Ave..  SW.,  Washington, 
DC  20237. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Govenunent-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c){l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B).) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.{c){2)  and  (6).) 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202)  401-3736. 

Dated:  March  4,  2003. 
Carol  Booker. 
legal  Counsel. 
[FR  Doc.  03-5614  Filed  3-5-03;  1:05  pm) 

BILUNG  CODE  823(M>1-H 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 


The  Department  of  Conmierce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Office  of  the  Secretary. 

Title:  Postsecondary  Internship 
Program  Intern  Evaluation  Survey. 

Form  Number(s):  CD-577. 

OMB  Approval  Number:  0690-0021. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  55  hours. 

Number  of  Respondents:  110. 

Avemge  Hours  Per  Response:  30 
minutes.  ^ 

Needs  and  Uses:  The  Office  of 
Executive  Budgeting  and  Assistance 
Management  (OEBAM)  manages  the 
U.S.  Department  of  Comriierce  (DOC) 
Postsecondary  Internship  Program.  The 
program  is  competitively  awarded  and 
funded  by  cooperative  agreements  with 
the  purpose  of  providing  experiential 
training  opportunities  for  post 
secondary  students  at  DOC  and  other 
partner  federal  agencies.  The  program  is 
administered  through  a  partnership 
between  DOC  and  non-profit  and/or 
educational  institutions.  We  intend  to 
use  the  information  collected  from  the 
intern  evaluations  to  make  program 
improvements  and  implement 
performance  measures  for  strategic 
planning. 

Affected  Public:  Individuals  or 
households,  and  Federal  government. 

Frequency:  Three  times  per  year 
(summer,  fall  and  spring  sessions). 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hjmek. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  after  publication  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Ofiice  Building. 
Washington.  DC  20503. 


Dated:  March  3,  2003. 
Gwellnar  Banks. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-5361  Filed  3-6-03;  8:45  am] 
BIUJNG  CODE  351fr-8V-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  10-2003] 

Proposed  Foreign-Trade  Zone — Bowie 
County,  TX;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Red  River 
Redevelopment  Authority,  to  establish  a 
general-purpose  foreign-trade  zone  at 
sites  in  Bowie  County.  Texas,  adjacent 
to  the  Shreveport-Bossier  City  Customs 
port  of  entry.  The  FTZ  application  was 
submitted  pursuant  to  the  provisions  of 
the  FTZ  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  February  25,  2003.  The  applicant  is 
authorized  to  make  the  proposal  under 
Senate  Bill  691  of  the  70th  Legislature 
of  the  State  of  Texas  (Regular  Session, 
1987).  codified  as  Tex.  Rev.  Civ.  Stat. 
Ann.  Art.  144601. 

The  proposed  zone  would  be  the  third 
general-purpose  zone  in  the  Shreveport 
Customs  port  of  entry  area.  The  existing 
zones  are  FTZ  145  in  Shreveport, 
Louisiana  (Grantee:  Caddo-Bossier 
Parishes  Port  Commission,  Board  Order 
370.  53  FR  1503.  1/20/88)  and  FTZ  234 
in  Gregg  County,  Texas  (Grantee:  Gregg 
County,  Texas,  Board  Order  1003,  63  FR 
63671,  11/16/98). 

The  proposed  zone  would  consist  of 
two  sites  covering  684  acres  in  the 
Greater  Texarkana  area  of  northeastern 
Texas:  Site  1  (524  acres)— Red  River 
Commerce  Park  (the  forme^  Red  River 
Army  Depot),  Bowie  County,  Texas, 
approximately  18  miles  west  of 
Texarkana  and  the  Texas-Arkansas 
border,  and.  Site  2  (160  acres) — City  of 
Nash  Industrial  Park,  Bowie  County, 
Texas,  approximately  15  miles  west  of 
Texarkana  and  the  Texas-Arkansas 
border.  Site  1  is  owned  by  the  applicant 
and  Site  2  is  owned  by  the  Nash 
Industrial  Development  Corporation  and 
Bodega  Bay  Limited. 

The  application  indicates  a  need  for 
zone  services  in  the  Greater  Texarkana 
area.  Several  firms  have  indicated  an 
interest  in  using  zone  procedures  for 
warehousing/distribution  activities. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 


would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  April  1,  2003,  at  9  a.m.,  at 
the  Bowie  County  Court  House, 
Conunissioners  Court  Room,  710  James 
Bowie  Drive.  New  Boston.  Texas  75570. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099— 14th  Street  NW.,  Washington.  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce.  FCB — 
Suite  4100W.  1401  Constitution  Avenue 
NW..  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
May  6,  2003.  i^uttal  comments  in 
response  to  material  submitted  during    " 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
May  21.  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Office  of  the  Red  River 
Redevelopment  Authority,  107  Chapel 
Lane,  New  Boston.  Texas  75570. 

Dated:  Februar>'  28,  2003. 
Dennis  Puccineili. 
Executive  Secretary. 
(FR  Doc.  03-5498  Filed  3-6-03;  8:45  am]  , 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-805] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  Mexico:  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 
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summary:  On  December  26,  2002,  the 
Department  of  Commerce  ("the 
Department")  pubHshed  in  the  Federal 
Register  (67  PR  78772)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from 
Mexico.  This  administrative  review 
covered  two  Mexican  manufacturers  of 
circular  welded  non-alloy  steel  pipe, 
Niples  Del  Norte  S.A.  de  C.V.  ("NDN") 
and  Hylsa  S.A.  de  C.V.  ("Hylsa").  for  die 
period  of  November  1 ,  200i .  through 
October  31,  2002.  The  Department  has 
now  rescinded  this  review  as  a  result  of 
requests  by  both  parties  to  withdraw 
from  the  review. 
EFFECTIVE  DATE:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  |ohn 
Drury  or  Abdelali  Elouaradia, 
Enforcement  Group  III,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Room  7866,  Washington, 
D.C.  20230;  telephone (202) 482-0195  or 
(202)  482-1374,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Review 

The  products  covered  %  these  orders 
are  circular  welded  non-alloy  steel 
pipes  and  tubes,  of  circular  cross- 
section,  not  more  than  406.4  millimeters 
(16  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  surface 
hnish  (black,  galvanized,  or  painted),  or 
end  finish  (plain  end,  beveled  end, 
threaded,  or  threaded  and  coupled). 
These  pipes  and  tubes  are  generally 
known  as  standard  pipes  and  tubes  and 
are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas, 
and  other  liquids  and  gases  in  plumbing 
and  heating  systems,  air  conditioning 
units,  automatic  sprinkler  systems,  and 
other  related  uses,  and  generally  meet 
ASTM  A-53  specifications.  Standard 
pipe  may  also  be  used  for  light  load- 
bearing  applications,  such  as  for  fence 
tubing,  and  as  structural  pipe  tubing 
used  for  framijig  and  support  members 
for  reconstruction  or  load-bearing 
purposes  in  the  construction, 
shipbuilding,  trucking,  farm  equipment, 
and  related  industries.  Unfinished 
conduit  pipe  is  also  included  in  these 
orders. 

All  carbon  steel  pipes  and  tubes 
within  the  physical  description  outlined 
above  are  included  within  the  scope  of 
these  orders,  except  line  pipe,  oil 
country  tubular  goods,  boiler  tubing, 
mechanical  tubing,  pipe  and  tube 
hollows  for  redraws,  finished 
scaffolding,  and  finished  conduit. 
Standard  pipe  that  is  dual  or  triple 


certified/ stenciled  that  enters  the  United 
States  as  line  pipe  of  a  kind  used  for  oil 
or  gas  pipelines  is  also  not  included  in 
these  orders. 

Imports  of  the  products  covered  by 
these  orders  are  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  (HTS)  subheadings: 
7306.30.10.00,  7306.30.50.25. 
7306.30.50.32,  7306.30.50.40, 
7306.30.50.55,  7306.30.50.85,  and 
7306.30.50.90. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  proceedings  is 
dispositive. 

Background 

The  Department  published  an 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico  on  November  2,  1992  (57 
FR  49453).  The  Department  published  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  2001/ 
2002  review  period  on  November  1, 
2002  (67  FR  66612).  Respondents  NDN 
and  Hylsa  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidumping  duty  order 
on  circular  welded  non-alloy  steel  pipe 
and  tube  from  Mexico. 

The  Department  received  timely 
requests  for  withdrawal  from  the 
administrative  review  from  NDN  on 
December  20.  2002,  and  from  Hylsa  on 
December  19,  2002.  The  applicable    . 
regulation,  19  CFR  351.213(d)(1),  states 
that  the  Secretary  will  rescind  an 
administrative  review  under  this 
section,  in  whole  or  in  part,  if  a  party 
that  requested  a  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  In  light  of  the  fact  that 
all  of  the  parties  who  initially  requested 
an  administrative  review  have 
withdrawn  their  requests  in  a  timely 
manner,  we  are  rescinding  this  review. 

This  notice  is  published  in 
accordance  with  19  CFR  351.213(d)(4). 

Dated:  February  28,  2003. 
Faryar  Shrizad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-5497  Filed  3-6-03;  8:45  am] 

BILUNO  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-337-803] 

Fresh  Atlantic  Salmon  from  Chile: 
Amended  Final  Results  of  2000-2001 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  7,  2003. 
summary:  On  February  11,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  final  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  fresh 
Atlantic  salmon  from  Chile  for  the 
period  July  1,  2000,  through  June  30, 
2001.  See  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Final  Determination  to  Revoke 
the  Order  in  Part,  and  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review.  Fresh  Atlantic  Salmon  From 
Chile,  68  FR  6878  (February  11,  2003) 
(Final  Results). 

In  those  results  the  Department 
inadvertently  omitted  the  effective  date 
of  revocation  for  those  companies  that 
were  revoked  from  the  order.  This 
information  is  provided  in  the  section 
entitled  "Effective  Date  of  Revocation." 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker  or  Constance  Handley, 
at  (202) 482-1756  or  (202) 482-0631, 
respectively,  AD/CVD  Enforcement 
Office  V,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  11.  2003,  the  Department 
published  the  final  results  in  this 
administrative  review.  In  those  results, 
the  Department  revoked  the 
antidumping  duty  order  as  to  Cultivos 
Marinos  Chiloe,  Ltda.  (Cultivos 
Marinos),  Marine  Harvest  (Chile)  S.A. 
(Marine  Harvest).  Salmones  Mainstream 
S.A.  (Mainstream),  and  Salmones 
Pacifico  Sur  S.A.  (Pacifico  Sur). 
However,  the  Department  inadvertently 
failed  to  indicate  the  effective  date  of 
revocation. 

Scope  of  Review 

The  product  covered  by  this  review  is 
fresh,  farmed  Atlantic  salmon,  whether 
imported  "dressed"  or  cut.  Atlantic 
salmon  is  the  species  Salmo  salar,  in  the 
genus  Salmo  of  the  family  salmoninae. 
"Dressed"  Atlantic  salmon  refers  to 


salmon  that  has  been  bled,  gutted,  and 
cleaned.  Dressed  Atlantic  salmon  may 
be  imported  with  the  head  on  or  off; 
with  the  tail  on  or  off;  and  with  the  gills 
in  or  out.  All  cuts  of  fresh  Atlantic 
salmon  are  included  in  the  scope  of  the 
review.  Examples  of  cuts  include,  but 
are  not  limited  to:  crosswise  cuts 
(steaks),  lengthwise  cuts  (fillets), 
lengthwise  cuts  attached  by  skin 
(butterfly  cuts),  combinations  of 
crosswise  and  lengthwise  cuts 
(combination  packages),  and  Atlantic 
salmon  that  is  minced,  shredded,  or 
ground.  Cuts  may  be  subjected  to 
various  degrees  of  trimming,  and 
imported  with  the  skin  on  or  off  and 
with  the  "pin  bones"  in  or  out. 

Excluded  from  the  scope  are  (1)  fresh 
Atlantic  salmon  that  is  "not  farmed" 
(i.e.,  wild  Atlantic  salmon);  (2)  live 
Atlantic  salmon;  and  (3)  Atlantic 
salmon  that  has  been  subject  to  further 
processing,  such  as  frozen,  canned, 
dried,  and  smoked  Atlantic  salmon,  or 
processed  into  forms  such  as  sausages, 
hot  dogs,  and  burgers. 

The  merchandise  subject  to  this 
review  is  classifiable  under  item 
numbers  0302.12.0003  and 
0304.10.4093,  0304.90.1009, 
0304.90.1089,  and  0304.90.9091  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  die 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dispositive. 

Efifective  Date  of  Revocation 

The  revocation  of  the  order  applies  to 
all  entries  of  subject  merchandise  that 
are  produced  and  exported  by  Cultivos 
Marinos,  Mainstream.  Marine  Harvest, 
and  Pacifico  Sur.  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  July  1,  2001.  The  Department  will 
order  the  suspension  of  liquidation 
ended  for  all  such  entries  and  will 
instruct  the  U.S.  Customs  Service 
(Customs)  to  release  any  cash  deposits 
or  bonds.  The  Department  will  further 
instruct  Customs  to  refund  with  interest 
any  cash  deposits  on  entries  made  after 
June  30,  2001. 

Therefore,  we  are  amending  the  Final 
Results  to  reflect  the  above  noted 
effective  date  of  revocation. 

Assessment  Rates 

Absent  an  injunction  from  the  U.S. 
Court  of  International  Trade,  the 
Department  will  issue  appropriate 
assessment  instructions  directly  to 
Customs  within  15  days  of  publication 
of  these  amended  final  results  of  review. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 


with  sections  751(a)(1)  and  777{i)  of  the 
Act. 

Dated:  February  28.  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-5493  Filed  3-6-02:  8:45  am) 
BILUNG  CODE  3510-O&-S 

DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-588-810] 

Mechanical  Transfer  Presses  from 
Japan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  mechanical 
transfer  presses  (MTPs)  from  Japan  in 
response  to  a  request  by  Hitachi  Zosen 
Corp.  (HZC).  and  its  subsidiary.  Hitachi 
Zosen  Fukui  Corporation,  doing 
business  as  H&F  Corporation  (H&F). 
This  review  covers  shipments  of  this 
merchandise  to  the  United  States  during 
the  period  of  February  1,  2001,  through 
January  31,  2002.  We  have  preliminarily 
determined  that  U.S.  sales  have  not 
been  made  below  normal  value  (NV).  If 
these  preliminary  results  are  adopted  in 
our  final  results,  we  will  instruct  the 
U.S.  Customs  Service  to  liquidate 
entries  without  regard  to  antidumping 
duties.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
See  Preliminary  Results  of  Review 
secticm  of  this  notice. 
effective  date:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Arrowsmith  or  Doug 
Campau.  Antidumping/Countervailing 
Duty  Enforcement.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone  (202) 482-5255  or  (202) 482- 
1395,  respectively. 

Background 

The  Department  published  an 
antidumping  duty  order  on  MTPs  from 
Japan  on  February  16, 1990  (55  FR 
5642).  On  February  19.  2002.  the 
Department  received  a  timely  request 
for  an  administrative  review  of  the 
antidumping  duty  order  on  MTPs  from 
HZC  and  its  subsidiary,  H&F.  On 
February  28,  2002,  the  Department 


received  a  timely  request  from  the 
petitioner,  IHl-Verson  Press  Technology. 
LLC.  for  an  administrative  review  of 
HZC.  H&F,  Komatsu  Corporation,  Ltd. 
(Komatsu)  and  Komatsu  American 
Industries.  LLC.  On  March  27,  2002,  we 
published  a  notice  initiating  an 
administrative  review  of  MTPs  (67  FR 
14696)  for  HZC.  and  HZC's  subsidiary. 
H&F.  and  Komatsu.  On  May  22.  2002, 
we  published  Mechanical  Transfer 
Presses  from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation,  in-Part,  in 
which  we  revoked  the  antidumping 
order  with  respect  to  Komatsu.  The 
revocation  was  effective  for  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  1,  2001.  See  67  FR  35958. 

Due  to  complicated  issues  in  this 
case,  on  October  25,  2002.  the 
Department  extended  the  deadline  for 
the  preliminary  results  of  this 
antidumping  duty  administrative  review 
until  no  later  than  February  28,  2003. 
See  Mechanical  Transfer  Presses  From 
Japan:  Extension  of  Time  Limit  for 
Preliminary  Results  and  Preliminary 
Rescission,  in  Part,  of  Antidumping 
Administrative  Review  67  FR  1 4696 
(November  1,2002). 

Scope  of  the  Antidumping  Duty  Order 

Imports  covered  by  this  order  include 
mechanical  transfer  presses  CMTPs) 
currently  classifiable  under  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  item  numbers  8462.99.8035, 
8462.21.8085,  and  8466.94.5040.  The 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  of  the 
scope  of  this  order  is  dispositive.  The 
term  "mechanical  transfer  presses" 
refers  to  automatic  metal-forming 
machine  tools  with  multiple  die  stations 
in  which  the  work  piece  is  moved  from 
station  to  station  by  a  transfer 
mechanism  designed  as  an  integral  part 
of  the  press  and  synchronized  with  the 
press  action,  whether  imported  as 
machines  or  parts  suitable  for  use  solely 
or  principally  with  these  machines. 
These  presses  may  be  imported 
assembled  or  unassembled. 

The  Department  published  in  the 
Federal  Register  several  notices  of 
scope  rulings  with  respect  to  MTPs  ft^m 
Japan,  determining  that  (1)  spare  and 
replacement  parts  are  outside  the  scope 
of  the  order  (see  Notice  of  Scope 
Rulings,  57  FR  19602  (May  7,  1992);  (2) 
a  destack- sheet  feeder  designed  to  be 
used  with  a  mechanical  transfer  press  is 
an  accessory  and.  therefore,  is  not 
within  the  scope  of  the  order  (see  Notice 
of  Scope  Rulings,  57  FR  32973  (July  24, 
1992);  (3)  the  FMX  cold  forging  press  is 
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within  the  scope  of  the  order  (see  Notice 
of  Scope  Rulings,  59  FR  8910  (February 
24.  1994);  and  (4)  certain  mechanical 
transfer  press  parts  exported  from  Japan 
are  outside  the  scope  of  the  order  [see 
Notice  of  Scope  Rulings.  62  FR  9176 
(February  28,  1997).) 

Verification 

.    As  provided  in  section  782(i)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
we  verified  the  sales  and  cost 
information  provided  by  H&F  using 
standard  verification  procedures,  on-site 
inspection  of  the  manufacturer's 
facilities  and  the  examination  of 
relevant  sales,  financial,  and  cost 
accounting  records.  Our  verification 
results  are  outlined  in  the  public  and 
proprietary  versions  of  the  verification 
report,  which  are  on  file  in  the  Central 
Records  Unit  of  the  Department. 

Affiliation  of  HZC  and  H&F 

HZC  owns  significantly  more  than  50 
percent  of  H&F.  Accordingly,  we 
preliminarily  find  HZC  and  H&F  to  be 
affiliated  pursuant  to  sections  771(33)(E) 
and  (G)  of  the  Act. 

Collapsing  HZC  and  H&F 

Section  351.401(f)  of  the  Department's 
regulations  outline^^  criteria  for 
collapsing  (i.e.,  treating  as  a  single 
entity)  affiliated  producers.  Pursuant  to 
section  351.401(f),  the  Department  will 
treat  two  or  more  affiliated  producers  as 
a  single  entity  where  (1)  those  producers 
have  production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructure 
manufacturing  priocities,  and  (2)  the 
Department  concludes  that  there  is  a 
significant  potential  for  the 
manipulation  of  price  or  production. 
Pursuant  to  section  351.401(f)(2),  in 
identifying  a  significant  potential  for  the 
manipulation  of  price  or  production,  the 
Department  may  consider  the  following 
factors: 

(i)  The  level  of  common  ownership; 

(ii)  The  extent  to  which  managerial 
employees  or  board  members  of  one 
firm  sit  on  the  board  of  directors  of  an 
affiliated  firm:  and, 

(iii)  Whether  operations  are 
intertwined,  such  as  through  the  sharing 
of  sales  information,  involvement  in 
production  and  pricing  decisions,  the 
sharing  of  facilities  or  employees,  or 
significant  transactions  between  the 
affiliated  producers. 

To  establish  the  first  prong  of  the 
collapsing  test,  pursuant  to  section 
351.401(f)(1),  the  producers  must  have 
production  facilities  equipped  to 
manufacture  similar  or  identical 
products  that  would  not  require 


substantial  retooling  of  either  facility  to 
restructure  manufacturing  priorities. 
H&F  maintains  a  production  facility  that 
produces  MTPs  in  Fukui  Prefecture  and 
another  facility  at  Kanazu  Town  that 
produces  press  accessories.  HZC  owns 
two  subsidiaries  that  sometimes 
fabricate  significant  MTP  components: 
Hitachi  Zosen  Diesel  and  Engineering 
Co.,  Ltd.  (HZD&E)  and  IMEX 
Corporation.  HZD&E,  which  is  wholly- 
owned  by  HZC.  is  capable  of 
manufacturing  complete  MTPs. 
according  to  the  H&F's  response. 

With  regard  to  common  ownership, 
which  is  one  of  the  factors  to  be 
considered  under  19  CFR 
351.401(f)(2)(i).  HZC  owns  significantly 
more  than  50  percent  of  H&F's  voting 
stock. 

Finally,  with  regard  to  19  CFR 
351.401(f)(2)(iii),  there  are  intertwined 
operations  between  companies. 
According  to  section  A  of  the  July  2, 
2001  response  for  the  2000-2001 
administrative  review.  HZC's  and  H&F's 
press  businesses  were  integrated  in  July 
1999.  The  former  HZC  engineers  moved 
to  a  newly  created  Large  Presses 
Department.  See  "Memorandum  from 
Jacqueline  Arrowsmith  to  the  File: 
Mechanical  Transfer  Presses  from 
Japan,  "  dated  February  25,  2003, 
placing  this  information  on  the  record  of 
this  review.  Moreover,  HZC  sometimes 
acts  as  the  nominal  'reseller'  for  H&F's 
MTPs;  for  these  'resales,*  H^C  does  not 
perform  any  selling  functions;  it  merely 
allows  H&F  to  use  its  name  for 
consideration  in  order  to  inspire  the 
customer's  confidence. 

Based  upon  our  review  of  the  level  of 
common  ownership  and  the  intertwined 
operations,  we  preliminarily  find  that 
collapsing  of  these  two  entities  under  19 
CFR  351.401(f)  is  appropriate  in  this 
case. 

Normal  Value  Comparisons 

To  determine  whether  respondents' 
exports  of  the  subject  merchandise  to 
the  United  States  were  made  at  less  than 
NV,  we  compared  export  price  (EP)  to 
NV.  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice. 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  EP  is  the  price  at  which  subject 
merchandise  is  /irst  sold  (or  agreed  to  be 
sold)  before  the  date  of  importation  by 
the  producer  or  exporter  of  the  subject 
merchandise  outside  the  United  States 
to  an  unaffiliated  purchaser  for  export  to 
the  United  States.  For  purposes  of  this 
administrative  review.  HZC/H&F  has 
classified  its  sales  as  EP.  Based  on  the 
fact  that  HZC/H&F  sold  the  subject 


merchandise  to  unaffiliated  trading 
companies  in  Japan  prior  to  importation 
into  the  United  States,  we  preliminarily 
determine  that  HZC/H&F's  sales  were 
EP  sales.  Furthermore,  we  found  no 
evidence  that  treating  these  sales  as 
constructed  export  price  sales  is 
warranted.  We  calculated  EP  for  HZC/ 
H&F  based  on  the  packed,  freight 
prepaid  price  to  the  U.S.  customer.  We 
made  deductions  from  the  starting  price 
for  foreign  inland  freight,  foreign  inland 
insurance,  foreign  brokerage  and 
handling,  international  freight,  marine 
insurance,  U.S.  inland  freight,  U.S. 
inland  brokerage  and  handling,  and 
supervision  installation  expenses,  in 
accordance  with  section  772(c)(2)  of  the 
Act. 

Normal  Value 

While  the  home  market  is  viable,  in 
accordance  with  precedent  in  this 
proceeding,  we  have  determined  that 
constructed  value  (CV)  should  be  used 
to  calculate  NV.  MTPs  are  made-to- 
order.  and  there  are  significant  physical 
differences  among  these  machines.  For 
example,  when  discussing  two  MTPs 
with  similar  ton  capacities.  H&F 
officials  explained  that  two  particular 
subject  presses  had  fundamentally 
different  designs  because  of  the  number 
of  strikes,  even  when  these  MTPs  have 
similar  capacities.  See  "Memorandum 
from  Jacqueline  Arrowsmith  and  Doug 
Campau  to  the  File:  Sales  and  Cost 
Verification  of  Hitachi  Zosen 
Corporation  &  Hitachi  Zosen  Fukui, 
Corporation  in  the  Antidumping 
Administrative  Review  of  Mechanical 
Transfer  Presses  from  Japan."  dated 
January  31.  2003.  See  also  Mechanical 
Transfer  Presses  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke.  In-Part,  63  FR  10363  (March 
7,  2002);  Mechanical  Transfer  Presses 
From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation,  in-Part,  67  FR 
35958  (May  22.  2002). 

Accordingly,  we  are  using  CV  as  the 
basis  for  NV  for  HZC/H&F.  in 
accordance  with  section  773(a)(4)  of  the 
Act.  CV  consists  of  direct  materials, 
direct  labor,  variable  overhead,  fixed 
overhead  (yielding  total  cost  of 
manufacturing),  plus  selling,  general 
and  administrative  expenses,  het 
interest  expense,  profit,  and  U.S. 
packing  expenses.  We  subtracted  home 
market  direct  selling  expenses 
(warranties  and  credit).  We  added  to  CV 
amounts  for  direct  selling  expenses 
(warranties  and  credit)  for  merchandise 
exported  to  the  United  States. 
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Currency  Conversion 

We  made  culrrency  conversions 
pursuant  to  section  351.415  of  the 


Department's  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 


Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/Exporter 

Time  nPriod                    '^^^9'" 
limepenoa                (percent) 

Hitachi  Zosen  Coro /Hitachi  Zosen  Fukui  Com 

02/01/01-01/31/02                      0.00 

1 i 

Duty  Assessments  and  Cash  Deposit 
Requirements 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  U.S.  Customs  Service 
within  15  days  of  publication  of  the 
final  results  of  review.  Furthermore,  the 
following  deposit  rates  will  be  effective 
with  respects  to  all  shipments  of  MTPs 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results, 
as  provided  for  by  section  751(a)(2)(C) 
of  the  Act:  (1)  For  HZC  and  H&F.  the 
cash  deposit  rate  will  be  the  rate 
established  in  the  final  results  of  this 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  established  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  less-than- 
fair-value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  subject  merchandise;  and  (4)  for  all 
other  producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  all  other  rate  established  in  the 
LTFV  investigation,  which  is  14.51 
percent.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Mechanical  Transfer  Presses 
from  Japan,  55  FR  5642  (February  16. 
1990).  "These  deposit  rates,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b).  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
prelirtiinary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309. 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Normally,  case 
briefs  are  to  be  submitted  within  30 
days  after  the  date  of  publication  of  this 


notice,  and  rebuttal  briefs,  limited  to 
argiunents  raised  in  case  briefs,  are  to  be 
submitted  no  later  than  five  days  after 
the  time  limit  for  filing  case  briefs. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
argument.  Case  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  351.303(0. 
Also,  pursuant  to  19  CFR  351.310. 
within  30  days  of  the  date  of  publication 
of  this  notice,  interested  parties  may 
request  a  public  hearing  on  arguments 
to  be  raised  in  the  case  and  rebuttal 
briefs.  Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs.  Parties 
will  be  notified  of  the  time  and  location. 
The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief,  not  later  than  120  days  after 
publication  of  these' preliminary  results, 
unless  extended. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  issued  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  (19 
U.S.C.  §  1675(a)(1)  and  19  U.S.C 
1677f(i)(l)). 

Dated:  February  28,  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-5496  Filed  3-€-03:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-501]  .       . 

Notice  of  Preliminary  Results  of 
Administrative  Review:  Natural  Bristle 
Paintbrushes  and  Brush  Heads  From 
the  People's  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  natural 
bristle  paintbrushes  and  brush  heads 
(natural  paintbrushes)  from  the  People's 
Republic  of  China  (PRC)  in  response  to 
a  request  from  the  Paint  Applicator 
Division  of  the  American  Brush 
Manufacturers  Association  ("Paint 
Applicator  Division"),  the  petitioner,  for 
the  company  Hunan  Provincial  Produce 
&  Animal  By-Products  Import  &  Export 
Corporation  ("Hunan").  Hunan's  period 
of  review  (POR)  is  February  1.  2001. 
through  Januar\'  31.  2002. 

We  preliminarily  determine  that  sales 
by  Hunan  have  not  been  made  below 
normal  value  (NV).  The  preliminar\' 
results  are  listed  below  in  the  section 
titled  "Preliminary'  Results  of  Reviews." 
If  these  preliminarv'  results  are  adopted 
in  our  final  results,  for  entries  made  by 
Hunan,  we  will  instruct  the  U.S. 
Customs  Service  to  not  assess 
antidumping  duties  on  the  exports 
subject  to  this  review.  Interested  parties 
are  invited  to  comment  on  these 
preliminan.'  results.  (See  the 
"Preliminary  Results  of  Review"  section 
of  this  notice.) 

EFFECTIVE  DATE:  March  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Kirby  or  Sean  Carey.  AD/CVD 
Enforcement.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone:  (202) 
482-3782  or  (202) 482-3964, 
respectively. 

SUPPLEMENTARY  INFORIMATION: 
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Background 

On  February  1.  2002,  the  Department 
published  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  natural 
paintbrushes  from  the  People's  Republic 
of  China  (FRC)  (67  FR  4945).  On 
February  28,  2002,  the  Department 
received  a  timely  request  from  the  Paint 
Applicator  Division  of  the  American 
Brush  Manufacturers  Association,  the 
petitioner,  for  administrative  reviews  of 
Hunan  and  Hebei  Founder  Import  and 
Export  Company  (Hebei).  On  March  27, 
2002,  the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  natural' 
paintbrushes,  for  the  period  from 
February  1,  2001,  through  January  31, 
2002,  in  order  to  determine  whether 
merchandise  imported  into  the  United 
States  is  being  sold  at  less  than  fair 
value  with  respect  to  these  two 
companies.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocations  in  Part,  67  FR  14696 
(March  27,  2002). 

On  May  1,  2002,  the  Department 
issued  antidumping  questionnaires  to 
Hunan  and  Hebei.  In  its  reply  to  section 
A  of  the  questionnaire,  Hebei  stated  that 
it  had  made  no  sales  or  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR.  The  Department 
also  performed  a  U.S.  Customs  Service 
(Customs)  data  query  for  entries  of 
paintbrushes  from  the  PRC  classified 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)  item 
number  9603.40.40.40  during  the  POR. 
We  found  no  entries  or  shipments  from 
Hebei  during  the  POR.  Thus,  the 
Department  rescinded  the  review  with 
respect  to  Hebei.  See  Natural  Bristle 
Paintbrushes  From  the  People's 
Republic  of  China;  Notice  of  Rescission, 
In  Part,  of  Antidumping  Administrative 
Review,  67  FR  58018  (September  13, 
2002).  On  November  1,  the  Department 
extended  the  deadline  for  the 
preliminary  results  of  review  of  Hunan 
until  January  23,  2003  (67  FR  66614). 
This  deadline  was  then  fully  extended, 
in  accordance  with  751(a)(3)(A)  of  the 
Tariff  Act  of  1930  ("The  Act")  by 
another  36  days  (68  FR  4761). 

Scope  of  the  Antidumping  Duty  Order 

The  products  covered  by  the  order  are 
natural  paintbrushes  from  the  PRC. 
Excluded  from  the  order  are 
paintbrushes  and  brush  heads  with  a 
blend  of  40  percent  natural  bristles  and 
60  percent  synthetic  filaments.  The 
merchandise  under  review  is  currently 
,  classifiable  imder  item  9603.40.40.40  of 
the  Harmonized  Tariff  Schedule  of  the 


United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
merchandise  is  dispositive. 

Separate  Rates 

The  Department's  standard  policy  is 
to  assign  to  all  exporters  of  the 
merchandise  subject  to  review  in  non- 
market  economy  ("NME")  countries  a 
single  rate,  unless  an  exporter  can 
affirmatively  demonstrate  an  absence  of 
government  control,  both  in  law  (de 
jure)  and  in  fact  (de  facto),  with  respect 
to  exports.  Hunan  stated  in  its 
questionnaire  response  that  it  is  an 
autonomous  legal  entity  that  is 
completely  independent  of  any 
government  control.  In  order  to 
establish  whether  a  company  operating 
in  a  non-market  economy  ("NME") 
country  is  sufficiently  independent  to 
be  entitled  to  a  separate,  company- 
specific  rate,  the  Department  analyzes 
each  exporting  entity  in  a  NME  country 
under  the  test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China,  56  FR  20588  (May  6. 
1991)  {"Sparklers"),  as  amplified  by  the 
Final  Determination  of  Sales  Qt  I^ss 
Than  Fair  Value:  Silicon  Carbid»from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  ["Silicon 
Carbide"). 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  contKJl  includes:  (1)  An 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  or  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
with  respect  to  exports  is  based  on  four 
criteria:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  and  financing  of  losses;  (3) 
whether  each  exporter  has  autonomy  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  each  exporter  has  the  authority 
to  sign  contracts  and  other  agreements. 

1.  Absence  ofDe  jure  Control 

With  respect  to  the  absence  of  de  jure 
government  control  over  the  export 
activities  of  the  company  reviewed, 
evidence  on  the  record  supports  the 
claim  made  by  Hunan  that  its  export 
activities  are  not  controlled  by  the 
government.  Himan  submitted  evidence 


of  its  legal  right  to  set  prices 
independently  of  all  government 
oversight.  In  its  questionnaire  response, 
Hunan  submitted  several  legislative 
enactments  that  have  decentralized 
control  of  business  enterprises  and  their 
business  activites.  Hunan's  business 
license  also  indicates  that  the  company 
is  permitted  to  engage  in  the  exportation 
of  natural  bristle  paintbrushes.  We  have 
not  found  any  evidence  of  de  jure 
government  control  that  either  restricts 
Hunan's  exportation  of  natural  bristle 
paintbrushes,  or  limits  its  ability  to 
enter  contracts  and  account  for  its  own 
profits  and  losses.  Therefore,  we 
preliminarily  determine  that  there  is  an 
absence  of  de  jure  control  over  export 
activity  with  respect  to  Hunan. 

2.  Absence  ofDe  Facto  Control 

With  respect  to  the  absence  of  de  facto 
control  over  export  activities,  the 
information  submitted  on  the  record 
indicates  that  the  general  manager  of 
Hunan  is  elected  by  company  personnel 
and  has  the  authority  to  appoint 
Hunan's  senior  management.  Our 
analysis  indicates  that  there  is  no 
government  involvement  in  Hunan's 
daily  operations  or  the  selection  of  its 
management.  In  addition,  Hunan's 
questionnaire  response  states  that  the 
company  sets  its  own  export  prices, 
determines  its  own  use  of  export 
revenues,  and  independently  negotiates 
sales  contracts  free  from  government 
interference.  Finally,  decisions  made  by 
Hunan  concerning  its  choice  of 
suppliers  and  customers  are  not  subject 
to  government  approval. 

Consequently,  because  evidence  on 
the  record  indicates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  over  its  export  activities,  we 
preliminarily  determine  that  a  separate 
rate  should  be  applied  to  Hunan.  For 
further  discussion  of  the  Department's 
preliminary  determination  regarding  the 
issuance  of  separate  rates,  see  Separate 
Rates  Decision  Memorandum  to  Dana 
Mermelstein,  Program  Manager,  Office 
of  AD/CVD  Enforcement  VII,  dated 
February  28,  2003.  A  public  version  of 
this  memorandum  is  on  file  in  the 
Department's  Central  Record  Unit 
(CRU). 

Normal  Value  Comparisons 

4 

To  determine  whether  the 
respondent's  sale  of  the  subject 
merchandise  to  the  United  States  was 
made  at  prices  below  NV,  we  compared 
its  U.S.  prices  to  NV,  as  described  below 
in  the  "United  States  Price"  and 
"Normal  Value"  sections  of  this  notice. 
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United  States  Price 

For  Hunan,  we  based  the  United 
States  price  on  export  price  (EP)  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  first  sale  to  an 
unaffiliated  purchaser  was  made  prior 
to  importation,  and  constructed  export 
price  (CEP)  was  not  otherwise 
warranted  by  the  facts  on  the  record.  We 
calculated  EP  based  on  the  packed  price 
from  the  exporter  to  the  first  unaffiliated 
purchaser  in  the  United  States.  We 
deducted  foreign  inland  freight  from  the 
starting  price  (gross  unit  price)  in 
accordance  with  section  772(c)  of  the 
Act.  According  to  the  questionnaire 
response,  the  U.S.  customer  was 
responsible  for  all  other  movement 
expenses  incurred  in  both  the  PRC  and 
the  United  States  and  therefore,  we 
made  no  other  deductions  for  movement 
expenses. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  NV 
using  a  factors-of-production 
methodology  if  (1)  The  merchandise  is 
exported  from  an  NME  country,  and  (2) 
available  information  does  not  permit 
the  calculation  of  NV  using  home- 
market  prices,  third-country  prices,  or 
constructed  value  under  section  773(a)  - 
of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  coimtry. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  Hunan  did  not 
contest  such  treatment  in  this  review. 
Accordingly,  we  have  applied  surrogate 
values  to  the  factors  of  production  to 
determine  NV.  See  Factor  Values  Memo 
for  the  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review  of  Natural  Bristle  Paintbrushes 
from  the  People's  Republic  of  China, 
February  28,  2003  [Factor  Values 
Memo). 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
351.408(c)  of  our  regulations.  Consistent 
with  the  original  investigation  and  the 
subsequent  administrative  reviews  of 
this  order,  we  determined  that 
Indonesia  (1)  Is  comparable  to  the  PRC 
in  level  of  economic  development,  and 
(2)  is  a  significant  producer  of 
comparable  merchandise.  See 
Memorandum  to  Dana  Mermelstein 
from  Jeffrey  May:  Natural  Bristle 
Paintbrushes  from  the  People's  Republic 
of  China:  Non-market  Economy  Status 
and  Surrogate  Country  Selection,  dated 


October  22,  2002.  We  valued  the  factors 
of  production  using  publicly  available 
information  from  Indonesia.  We 
adjusted  the  Indonesian  import  prices 
by  adding  freight  expenses  to  make 
them  delivered  prices. 

We  valued  the  factors  of  productions 
for  material  inputs  and  packing 
materials  as  follows.  For  brush  handles, 
bristles,  epoxy,  nails,  ferrules,  plastic 
bags,  cartons  and  plastic  strips,  we  used 
per  kilogram  Indonesian  import  values 
reported  in  U.S.  dollars  and  obtained 
from  Indonesia's  Foreign  Trade 
Statistical  Bulletin  (Biro  Pusat  Statistik). 
For  wooden  core,  we  used  the  same 
information  source  based  on  a  U.S. 
dollar  per  cubic  meter  value  that  was 
subsequently  converted  to  kilograms. 
Since  all  these  statistics  were 
contemporaneous  with  the  POR,  we  did 
not  need  to  make  any  adjustments  for 
inflation.  We  calculated  surrogate 
freight  costs  for  these  factors  using  the 
shorter  of  (a)  the  distance  between  the 
closest  PRC  port  and  the  factory,  or  (b) 
the  distance  between  the  domestic 
supplier  and  the  factory.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Collated  Roofing  Nails 
From  the  People's  Republic  of  China,  62 
FR  51410  (October  1,  1997)  [Roofing 
Nails). 

For  electricity  rates,  we  used  a 
published  Indonesian  value  for  the 
average  cost  of  electricity  supplied  to 
industries  in  1999.  This  value  is 
reported  by  the  International  Energy 
Agency  on  a  rupiahs  per  kilowatt  hour 
basis  in  its  publication.  Energy  Prices 
and  Taxes,  First  Quarter  2000.  We 
converted  the  rupiah  to  U.S.  dollars 
using  the  average  exchange  rate  during 
the  POR.  We  adjusted  this  value  for 
inflation  using  the  Consumer  Price 
Indices  for  Indonesia  as  published  in 
selected  issues  of  the  IFS. 

For  labor,  we  used  the  PRC 
regression-based  wage  rate  at  Import 
Administration's  home  page.  Import 
Library,  Expected  Wages  of  Selected 
NME  Coimtries,  revised  in  September 
2002.  Because  of  the  variability  of  wage 
rates  in  countries  with  similar  per  capita 
gross  domestic  products,  §  351.408(c)(3) 
of  the  Department's  regulations  requires 
the  use  of  a  regression-based  wage  rate. 
The  source  of  these  wage  rate  data  on 
the  Import  Administration's  web  site  is 
the  Year  Book  of  Labour  Statistics  2001, 
International  Labour  Office  (Geneva: 
2001),  Chapter  5B:  Wages  in 
Manufacturing. 

We  valued  movement  expenses  as 
follows:  To  value  truck  freight  expenses, 
we  used  a  USD  price  quote  from  August 
1999  listed  by  an  Indonesian  trucking 
company  on  a  kilogram  per-kilomfeter 
basis,  that  was  used  in  the  antidumping 


investigation  of  certain  small  diameter 
carbon  and  alloy  seamless  standard  line 
and  pressure  pipe  from  Romania.  See 
Factors  of  Production  Valuation 
Memorandum  for  Preliminary 
Determination  from  David  Goodman. 
Case  Analyst,  through  Charles  Riggle, 
Program  Manager,  to  Gary  Taverman, 
Director.  Office  5  (January  28.  2000).  to 
value  inland  rail  freight  expenses,  we 
used  a  USD  rate  provided  in  a  December 
1994  cable  from  the  American  Embassy 
in  Jakarta,  Indonesia,  which  was 
likewise,  used  in  the  antidumping 
investigation  of  certain  small  diameter 
carbon  and  alloy  seamless  standard  line 
and  pressure  pipe  from  Romania  noted 
above.  We  adjusted  both  rates  to  reflect 
inflation  using  the  Producer  Price 
Indices  ( "PPI ")  for  the  United  States 
from  the  IFS. 

For  factory  overhead,  selling,  general 
and  administrative  expenses  (SG&A). 
and  profit,  we  used  data  from  the  Large 
and  Medium  Manufacturing  Statistics: 
1995.  Vol.  in,  published  by  the 
Government  of  Indonesia.  This  source 
provides  a  cost  breakdown  for  large  and 
medium  sized  manufacturers  in 
Indonesia  of  122  products,  including 
paintbrushes,  that  are  classified  under 
Indonesia's  industrial  code  390390.  We 
calculated  factory  (Overhead  as  a 
percentage  of  total  fixed  and  variable 
overhead  over  total  materials,  labor,  and 
energy  (cost  of  manufactiue).  We 
calculated  an  SG&A  rate  by  dividing 
SG&A  expenses  by  the  cost  of 
manufacture.  Lastly,  we  calculated  a 
profit  rate  by  dividing  profit  by  the  cost 
of  production.  For  more  information. 
see  Memorandum  to  Dana  S. 
Mermelstein,  Program  Manager,  from 
Dougis  Kirby  and  Sean  Carey,  Case  • 
Analysts:  2001-2002  Antidumping 
Administrative  Review  of  Natural  Bristle 
Paintbrushes  and  Brush  Heads  from  the 
People's  Republic  of  China:  Factors 
Values  Memorandum,  dated  February 
28.  2003. 

Preliminary  Results  of  Review 

We  preUminarily  determine  the 
weighted  average  dumping  margin  for 
Huneui  for  the  period  February  1,  2001. 
through  January  31,  2002,  to  be  0.00 
percent. 

* 

Duty  Assessments  and  Cash  Deposit 
Requirements 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  within 
15  days  of  publication  of  the  final 
results  of  review.  Furthermore,  the 
following  deposit' rates  will  be  effective 
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with  respect  to  all  shipments  of 
paintbrushes  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this  review, 
as  provided  for  by  section  751(a)(2)(C) 
of  the  Act:  (1)  The  cash  deposit  rate  for 
the  reviewed  company  listed  above  will 
be  the  rate  for  that  firm  established  in 
the  final  results  of  this  review  except 
that,  for  firms  whose  weighted-average 
margins  are  less  than  0.5  percent  and 
therefore  de  minimis,  the  Department 
shall  require  no  deposit  of  estimated 
antidumping  duties:  (2)  for  companies 
previously  found  to  be  entitled  to  a 
separate  rate  and  for  which  no  review 
was  requested,  the  cash  deposit  rate  will 
be  the  rate  established  in  the  most 
recent  review  of  that  company:  (3)  for 
all  other  PRC  exporters  of  subject 
merchandise,  the  cash  deposit  rate,  will 
be  the  PRC-wide  rate  of  351.92  percent: 
and  (4)  the  cash  deposit  rate  for  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  finaljesults  of  the 
next  administrative  review. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Normally,  case 
briefs  are  to  be  submitted  within  30 
days  after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  are  to  be 
submitted  no  later  than  five  days  after 
the  time  limit  for  filing  case  briefs. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
argument.  Case  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f). 

Also,  pursuant  to  19  CFR  351.310, 
within  30  days  of  the  date  of  publication 
of  this  notice,  interested  parties  may 
request  a  public  hearing  on  arguments 
to  be  raised  in  the  case  and  rebuttal 
briefs.  Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs.  Parties 
will  be  notified  of  the  time  and  location. 


The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief,  not  later  than  120  days,  unless 
extended,  after  publication  of  these 
preliminary  results. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  §  351.402(f)(2)  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(3)(A)  and  777(i)(l)  of  the  Act. 

Dated:  February  28.  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  03-5494  Filed  .3-6-03:  8:4.5  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-ai81 

Certain  Pasta  from  Italy:  Notice  of 
Initiation  of  New  Shipper  Antidumping 
Duty  Review 

AGENCY:  Import  Administration.  , 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
("the  Department")  has  received  a 
request  for  a  new  shipper  review  of  the 
antidumping  duty  order  on  certain  pasta 
from  Italy.  The  request  fulfilled  all 
regulatory  requirements.  Therefore,  in 
accordance  with  our  regulations,  we  are 
initiating  this  new  shipper  review. 
EFFECTIVE  DATE:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  Mark  Young  at  (202) 
482-3965  or  482-6397,  respectively; 
AD/CVD  Enforcement,  Group  II,  Office 
VI,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  * 

Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 


Background  , 

On  December  17,  2002,  the 
Department  received  a  request  from  a 
pasta  producer.  Pastificio  Carmine 
Russo  S.p.A.  ("Russo").  to  conduct  a 
new  shipper  review  of  the  antidumping 
duty  order  on  certain  pasta  from  Italy, 
issued  July  24.  1996  (61  FR  38547).  this 
request  was  made  pursuant  to  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930'.  as 
amended  ("the  Act"),  and  19  CFR 
351.214(b)  (2002).  On  February  24. 
2003,  the  Department  received  an 
additional  submission  from  Russo  in 
which  Russo  provided  information  to 
the  Department  describing  how  RuSso 
was  formed  as  a  new  corporate  entity 
through  a  corporate  buy-out  of  its 
predecessor.  Carmine  Russo,  S.p.A. 
Because  Russo's  claim  to  new  shipper 
status  is  based,  in  part,  on  this 
information,  we  will  further  review  this 
change-in-ownership  as  part  of  the  new 
shipper  review  of  the  antidumping  duty 
order. 

Initiation  of  Review 

Pursuant  to  19  CFR  351.214(b).  in  its 
request  of  December  17,  2002.  Russo 
certified  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
("POI")  (May  1. 1994  through  April  30, 
1995)  and  that  it  is  not  now  and  never 
has  been  affiliated  with  any  exporter  or 
producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI.  Russo  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  for  export  to  the  United 
States,  the  volume  of  that  first  shipment, 
the  date  of  its  first  sale  to  an  unaffiliated 
customer  in  the  United  States,  and  the 
date  and  volume  of  all  subsequent 
shipments. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  section 
351.214(d)  of  the  Department's 
regulations,  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  pasta  from  Italy.  In 
accordance  with  19  CFR  351.2i4(h)(i). 
we  intend  to  issue  the  preliminary 
results  of  this  review  not  later  than  180 
days  from  the  date  of  publication  of  this 
notice.  The  standard  period  of  review  in 
a  new  shipper  review  Initiated  in  the 
month  immediately  following  the 
semiannual  emniversary  month  is  the 
six-month  period  immediately 
preceding  the  semiannual  armiversary 
month. 
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Antidumping  Duty  Proceeding 

Period  to  be  Reviewed 

Italy:  Certain  Pasta,  A-475-818:  Pastificio  Carmine  Russo  S.p.A 

07/01/02  -  12/31/02 

Concurrent  with  the  publication  of 
this  notice,  and  in  accordance  with  19 
CFR  351.214(e),  we  will  instruct  the 
U.S.  Customs  Service  to  allow,  at  the 
option  of  the  importer,  the  posting  of  a 
bond  or  security  in  lieu  of  a  cash 
deposit  for  each  entry  of  the 
merchcmdise  exported  by  the  company 
listed  above,  until  the  completion  of  the 
review. 

Interested  parties  may  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305. 

This  initiation  notice  is  in  accordance 
with  section  751(a)  of  the  Act  (19  U.S.C. 
1675(a))  and  19  CFR  351.214. 

Dated:  February  28.  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-5495  Filed  3-6-03:  8:45  am] 
BILUNG  COD€  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-813] 

Certain  Preserved  Mushrooms  From 
India:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 


SUMMARY:  In  response  to  timely  requests 
by  three  manufacturer/exporters  and  the 
petitioner.'  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  India  with 
respect  to  three  companies.  The  period 
of  review  is  February  1,  2001,  through 
Januarj'  31,  2002. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value. 
Interested  parties  are  invited  to 
conmient  on  these  preliminary  results.  If 


'  The  petitioner  is  the  Coalition  for  Fair  Preserved 
Mushroom  Trade  which  includes  the  American 
Mushroom  Institute  and  the  following  domestic 
companies:  L.K.  Bowman.  Inc..  Modern  Mushroom 
Farms,  Inc..  Monterey  Mushrooms,  Inc.,  Mount 
Laurel  Canning  Corp..  Mushrooms  Canning 
Company.  Southwood  Farms,  Sunny  Dell  Foods, 
Inc.,  and  United  Canning  Corp. 


these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 
EFFECTIVE  DATE:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Kate  Johnson, 
Office  2,  AD/CVD  Enforcement  Group  I, 
Import  Administration — Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
'Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4136  or  (202) 482-4929, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  19,  1999,  the  Department 
published  in  the  Federal  Register  an 
amended  final  determination  and 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  India  (64  FR 
8311). 

On  February  1,  2002,  the  Department 
published  a  notice  advising  of  the 
opportunity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  certain  preserved  mushrooms  from 
India  (67  FR  4945).  In  response  to 
timely  requests  by  three  manufacturers/ 
exporters,  Agro  Dutch  Foods  Ltd.  (Agro 
Dutch),  Himalya  International  Ltd. 
(Himalya),  and  Weikfield  Agro 
Products.  Ltd.  (Weikfield),  and  the 
petitioner,  the  Department  published  a 
notice  of  initiation  of  an  administrative 
review  vvith  respect  to  three  companies: 
Agro  Dutch,  Himalya,  and  Weikfield  (67 
FR  14696,  March  27,  2002).  The  period 
of  review  (POR)  is  February  1,  2001, 
through  January  31,  2002. 

On  April  12,  2002,  the  Department 
issued  antidumping  duty  questioimaires 
to  the  above-mentioned  companies.  We 
received  responses  to  the  original 
questionnaire  during  the  period  May 
through  July  2002.  We  issued 
supplemental  questionnaires  in  July, 
October,  and  November  2002.  and 
received  responses  during  the  period 
August  through  December  2002.  For 
Weikfield  and  Himalya,  Section  D 
questioimaire  response  data  was 
removed  from  the  record  in  December 
2002  and  January  2003,  respectively  (see 
December  30.  2002.  Letter  to  Matthew  P. 
Jaffe.  counsel  to  Weikfield  regarding  the 
removal  of  Weikfield's  Section  D 
responses  from  the  record,  and  January 
16,  2003.  Memorandum  to  the  File 
concerning  the  removal  of  Himalya 's 


Section  D  responses  from  the  record). 
As  a  result  of  the  initiation  of  sales 
below  the  cost  of  production  (COP) 
investigations,  discussed  below,  these 
Section  D  responses  were  re-submitted 
for  the  record  in  January  (Weikfield)  and 
February  (Himalya)  2003. 

In  October  2003.  we  conducted-an  on- 
site  verification  of  Agro  Dutch's 
questionnaire  responses.  The  results  of 
this  verification  are  described  in  Sales 
and  Cost  of  Production  Verification  in 
Chandigarh,  India  of  Agro  Dutch 
Industries,  Ltd.,  Memorandum  to  the 
File  dated  December  10.  2002  (Agro 
Dutch  Verification  Report). 

On  January  3.  2003.  the  Department 
received  an  allegation  from  the 
petitioner  that  Weikfield  sold  certain 
preserved  mushrooms  in  India  at  prices 
below  the  COP.  This  allegation  was 
timely  because  the  Department  had 
extended  the  deadline  for  such  an 
allegation.  On  January  21.  2003,  the 
Department  initiated  a  cost  investigation 
of  Weikfield's  home-market  sales  of  this 
merchandise.  See  Petitioner's  Allegation 
of  Sales  Below  the  Cost  of  Production 
for  Weikfield  Agro  Products  Ltd., 
Memorandum  to  Louis  Apple  from 
Mark  J.  Todd  dated  January  21,  2003. 

On  January  15.  2003.  the  Department 
received  an  allegation  from  the 
petitioner  that  Himalya  sold  certain 
preserved  mushrooms  in  India  at  prices 
below  the  COP.  This  allegation  was 
timely  because  the  Department  had 
extended  the  deadline  for  such  an 
allegation.  On  January  29.  2003,  the 
Department  initiated  a  cost  investigation 
of  Hiflialyas  home-market  sales  of  this 
merchandise.  See  Petitioner's  Allegation 
■  of  Sales  Below  the  Cost  of  Production 
for  Himalya  International  Limited, 
Memorandum  to  Louis  Apple  from 
Aleta  Habeeb  dated  January  29,  2003. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms, 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preser\'ed 
mushrooms  covered  under  this  orderare 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  branching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water. 
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brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms";  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

Tke  merchandise  subject  to  this  order 
is  classifiable  under  subheadings: 
2003.10.0127,  2003.10.0131, 
2003.10.0137,  2003.10.P143, 
2003.10.0147,  2003.10.0153  and 
0711.51.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ^  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  order  dispositive. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain, 
preserved  mushrooms  by  the 
respondents  to  the  United  States  were 
made  at  less  than  normal  value  (NV),  we 
compared  constructed  export  price 
(CEP)  or  export  price  (EP),  as 
appropriate,  to  the  NV,  as  described  in 
the  "Export  Price/Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice. 

Pursuant  to  section  777A(d)(2)  of  the 
Tariff  Act  of  1930  (the  Act),  we 
compared  the  EPs  of  individual  U.S. 
transactions  to  the  weighted-average  NV 
of  the  foreign  like  product  where  there 
were  sales  made  in  the  ordinary  course 
of  trade,  as  discussed  in  the  "Cost  of 
Production  Analysis"  section  below. 

In  this  review,  Agro  Dutch  did  not 
have  a  viable  home  or  third  country 
market.  Therefore,  as  the  basis  for  NV, 
we  used  constructed  value  (CV)  when 
making  comparisons  in  accordance  with 
section  773(a)(4)  of  the  Act. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondents  covered  by 
the  description  in  the  "Scope  of  the 
Order"  section,  above,  to  be  foreign  like 
products  for  purposes  of  determining 


^  Prior  to  lanuary  1.  2002.  the  HTS  codes  were  as 
follows:  2003.10.0027.  2003.10.0031.  2003.10.0037, 
2003.10.0043.  2003.10.0047.  2003.10.0053,  and 
0711.90.4000. 


appropriate  product  comparisons  to 
U.S.  sales.  With  respect  to  Himalya  and 
Weikfield,  we  compared  U.S.  sales  to 
sales  made  in  the  home  market  within 
the  contemporaneous  window  period, 
which  extends  from  three  months  prior 
to  the  U.S.  sale  until  two  months  after 
the  sale.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  made  in  the  ordinary  course  of 
trade  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  course  of  trade.  For  Agro 
Dutch,  where  there  were  no  sales  of 
identical  or  similar  merchandise  made 
in  the  ordinary  course  of  trade  in  the 
home  market  or  a  third  country  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  CV.  In  making  the  product 
comparisons,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  reported  by  the 
respondents  in  the  following  order: 
preservation  method,  container  type, 
mushroom  style,  weight,  grade, 
container  solution,  and  label  type. 

Export  Price/Constructed  Export  Price 

For  Agro  Dutch  and  Weikfield,  we 
used  EP  methodology,  in  accordance 
with  section  772(a)  of  the  Act,  because 
the  subject  merchandise  was  sold 
directly  by  the  producer/exporter  in 
India  to  the  first  unaffiliated  purchaser 
in  the  United  States  prior  to  importation 
and  CEP  methodology  was  not 
otherwise  indicated.  With  respect  to 
Himalya,  we  calculated  CEP  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  first  sold  by  Him  Infotech  dba 
Transatlantic  Marketing,  Himalya's 
affiliated  importer  in  the  United  States, 
after  importation  into  the  United  States. 
We  based  EP  and  CEP  on  packed  prices 
to  unaffiliated  purchasers  in  the  United 
States. 

Agro  Dutch 

Agro  Dutch  reported  its  U.S.  sales  as 
sold  on  an  FOB,  C&F,  or  CIF  basis.  We 
made  deductions  from  the  starting  price, 
where  appropriate,  for  foreign  inland 
freight,  freight  document  charges, 
insurance,  foreign  brokerage  and 
handling.  Indian  export  duty  (CESS), 
and  international  freight  in  accordance 
with  section  772(c)(1)  of  the  Act  and  19 
CFR  351.402. 

As  discussed  at  page  20  of  the  Agro 
Dutch  Verification  Report,  Agro  Dutch 
incurred  brokerage  and  handling 
expenses  on  all  of  its  U.S.  sales,  but  did 
not  report  this  expense  for  certain  sales 
due  to  an  unspecified  error  that  was 
discovered  at  verification.  Because  Agro 
Dutch  did  not  provide  the  Department 
with  all  of  the  requested  expense  data. 


use  of  facts  available  is  appropriate 
pursuant  to  section  776(a)(2)(A)  of  the 
Act.  Furthermore,  because  Agro  Dutch 
withheld  this  information  and  was 
unable  to  provide  any  explanation 
regarding  this  omission,  we  find  that 
Agro  Dutch  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information,  within 
the  meaning  of  section  776(b)  of  the  Act. 
Under  such  circumstances,  section 
776(b)  of  the  Act  permits  the 
Department  to  use  an  inference  which  is 
adverse  to  the  party.  Accordingly,  we 
have  applied  the  highest  reported 
brolcerage  and  handling  expense  amount 
to  those  sales  where  brokerage  and 
handling  was  not  reported,  as  adverse 
facts  available.  See  Agro  Dutch  Sales 
Data  Adjustments  for  the  Preliminary 
Results.  Memorandum  to  the  File  dated 
February  28,  2003  (Agro  Dutch  Sales 
Memo],  for  the  identification  of  this 
amount. 


Himalya 

Himalya  reported  its  U.S.  sales  as  sold 
on  an  ex  dock/FOB  U.S.  warehouse,  ex- 
factory  or  delivered  basis.  We  made 
deductions  from  the  CEP  starting  price, 
where  appropriate,  for  foreign  inland 
freight,  brokerage  and  handling 
expenses,  international  freight,  marine 
insurance,  U.S.  duty,  U.S.  inland 
freight,  and  U.S.  warehousing  expenses 
in  accordance  with  section  772(c)(1)  of 
the  Act  and  19  CFR  351.402.  We  also 
deducted  indirect  selling  expenses, 
credit  expenses,  and  inventory  carrying 
costs  pursuant  to  section  772(d)(1)  of 
the  Act  and  19  CFR  351.402.  We 
recalculated  credit  expenses  and 
inventory  carrying  costs  using  a  public- 
source  U.S.  interest  rate.  See  February 
28,  2002  Memorandum  to  the  File 
Preliminary  Results  Calculation 
Memorandum  for  Himalya  International 
Ltd.  (Himalya)  for  specifics  as  to  why 
Himalya's  reported  U.S.  interest  rate 
data  was  insufficient.  We  made  an 
adjustment  for  CEP  profit  in  accordance 
with  section  773(d)(3)  of  the  Act. 

Weikfield 

Weikfield  reported  its  U.S.  sales  as 
sold  on  a  FOB  port  Mumbai,  delivered 
duty  paid,  or  C&F  basis.  We  made 
deductions  from  the  starting  price, 
where  appropriate,  for  foreign  inland 
freight,  foreign  inland  and  marine 
insurance,  foreign  brokerage  and 
handling  expenses.  CESS,  international 
freight,  and  U.S.  duty  (including  U.S. 
brokerage  and  handling  expenses)  in 
accordance  with  section  772(c)(1)  of  the 
Act  and  19  CFR  351.402. 

For  certain  sales,  Weikfield  reported 
that  it  arranged  export  financing 
through  its  affiliate,  Weikfield  Products 
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Co.  Ltd.  (WPCL),  under  which  WPCL 
paid  Weikfield  in  advance  for  the 
shipment,  less  a  fee.  and  WPCL 
assumed  the  financial  risk  of  the  sale. 
As  the  credit  expense  for  these  sales. 
Weikfield  reported  the  amount  of  the  fee 
paid  to  WPCL.  However,  as  Weikfield 
and  WPCL  are  affiliated  parties,  we 
believe  it  is  appropriate  to  calculate 
imputed  credit  based  on  the  period  from 
shipment  to  the  date  that  a  member  of 
the  Weikfield  Group  first  receives 
payment  from  an  unaffiliated  party  (i.e.. 
the  unaffiliated  bank  used  by  the 
Weikfield  Group).  Accordingly,  we  have 
recalculated  imputed  credit  to  reflect 
the  period  from  shipment  to  bank 
payment,  and  made  a  further 
circumstance-of-sale  adjustment  for  the 
bank  fee  paid  by  Weikfield  or  WPCL, 
based  on  th^  information  in  the 
December  4.  2002.  submission. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market'to  serve  as  a  viable  basis 
for  calculating  NV.  we  compared  the 
respondents'  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act. 

With  regard  to  Himalya  and 
Weikfield.  the  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
the  aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise.  Therefore,  we 
determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  Himalya  and  Weikfield. 

Agro  Dutch  reported  that  during  the 
POR  it  made  no  home  market  or  third 
coimtry  sales.  Therefore,  we  determined 
that  neither  the  home  market  nor  any 
third  country  market  was  a  viable  basis 
for  calculating  NV  for  Agro  Dutch.  As  a 
result,  we  used  CV  as  the  basis  for 
calculating  NV  for  this  respondent,  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

Level  of  Trade 

Section  773(a)(l)(B)(i)  of  the  Act 
states  that,  to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  (LOT)  as 
the  EP  or  CEP.  Sales  are  made  at 
different  LOTs  if  they  are  made  at 
different  marketing  stages  (or  their 
equivalent).  See  19  CFR  351.412(c)(2). 
Substantial  differences  in  selling 
activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stages  of 
marketing  (id.);  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 


Carbon  Steel  Plate  From  South  Africa, 
62  FR  61731.  61732  (November  19. 
1997).  In  order  to  determine  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
U.S.  sales,  we  reviewed  the  distribution 
system  in  each  market  (i.e.,  the  "chain 
of  distribution"),  including  selling 
functions,  class  of  customer  ("customer 
category"),  and  the  level  of  selling 
expenses  for  each  type  of  sale. 

Piursuant  to  section  773(a)(l)(B)(i)  of 
the  Act.  in  identifying  levels  of  trade  for 
EP  and  comparison  market  sales  (i.e., 
NV  based  on  either  home  market  or 
third  country  prices  ^),  we  consider  the 
starting  prices  before  any  adjustments. 
For  CEP  sales,  we  consider  only  the 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  imder  section  772(d)  of  the  Act. 
See  Micron  Technology,  Inc.  v.  United 
States.  243  F.  3d  1301, 1314-1315  (Fed. 
Cir.  2001). 

When  the  Department  is  unable  to 
match  U.S.  sales  to  sales  of  the  foreign 
like  product  in  the  comparison  market 
at  the  same  LOT  as  the  EP  or  CEP.  the 
Department  may  compare  the  U.S.  sale 
to  sales  at  a  different  LOT  in  the 
comparison  meu-ket.  In  comparing  EP  or 
CEP  sales  at  a  different  LOT  in  the 
comparison  market,  where  available 
data  make  it  practicable,  we  make  a  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  Finally,  for  CEP  sales  only,  if 
a  NV  LOT  is  more  remote  from  the 
factory  than  the  CEP  LOT  and  there  is 
no  basis  for  determining  whether  the 
difference  in  LOTs  between  NV  and  CEP 
affects  price  comparability  (i.e.,  no  LOT 
adjustment  was  practicable),  the  . 
Department  shall  grant  a  CEP  offset,  as 
provided  in  section  773(a)(7)(B)  of  the 
Act.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  South  Africa.  62  FR  61731 
(November  19. 1997). 

We  obtained  information  from  the 
respondents  regarding  the  marketing 
stages  involved  in  making  the  reported 
home  market  and  U.S.  sales,  including 
a  description  of  the  selling  activities 
performed  for  each  channel  of 
distribution.  Company-specific  LOT 
findings  are  summarized  below. 

Agro  Dutch 

We  compared  all  U.S.  sales  to  CV,  as 
noted  above.  Because  Agro  Dutch  has  no 
viable  comparison  market,  we  derived 
the  selling  expenses  and  profit  from  the 
above-cost  home  market  sales  of  • 


'  where  NV  is  based  on  CV.  we  determine  the  NV 
LOT  based  on  the  LOT  of  the  sales  from  which  we 
derive  selling  e]^>enses  and  profit  for  CV,  where 
possible. 


Himalya  and  Weikfield,  as  discussed 
below  under  "Calculation  of 
Constructed  Value."  Consistent  with  our 
normal  practice  where  NV  is  based  on 
CV,  we  must  consider  the  NV  LOT 
based  on  the  LOT  of  both  sets  of  sales 
used  to  derive  the  weighted-average 
selling  expenses  and  profit  in  this  case. 
These  sales  (and  the  resulting  Weighted 
averages)  are  based  on  the  different 
customer  bases,  channels  of 
distribution,  and  selling  functions  of 
Himalya  and  Weikfield,  as  described 
below.  As  we  cannot  determine  a 
specific  LOT  from  the  two  sets  of  sales 
from  which  we  derived  the  selling 
expenses  and  profit  for  CV.  we  cannot 
determine  whether  there  is  a  difference 
in  LOT  between  U.S.  sales  and  CV. 
Therefore,  we  made  no  LOT  adjustment 
toNV. 

Himalya  • 

Himalya  sold  directly  to  institutional 
customers/wholesalers/distributors,  and 
consumers  in  the  home  market.  We 
examined  Himalya's  home  market 
distribution  system,  including  selling 
functions,  classes  of  customers,  and 
selling  expenses,  and  determined  that 
Himalya  offers  the  same  support  and 
assiistance  to  all  its  home  market 
customers.  Accordingly,  all  of  Himalya's 
home  market  sales  are  made  through  the 
same  channel  of  distribution  and 
constitute  one  LOT. 

With  regard  to  sales  to  the  Unitdl 
States,  Himalya  had  only  CEP  sales, 
through  its  affiliated  importer.  Him 
InfoTech  dba  Transatlantic  Marketing, 
to  wholesalers/distributors/trading 
companies.  We  examined  Himalya's 
U.S.  distribution  system,  including 
selling  functions,  classes  of  customers, 
and  selling  expenses,  and  determined 
that  Himalya  offers  the  same  support 
and  assistance  to  all  its  U.S.  customers. 
Accordingly,  all  of  Himalya's  U.S.  sales 
are  made  through  the  same  channel  of 
distribution  and  constitute  one  LOT. 

To  determine  whether  sales  in  the 
comparison  market  were  at  a  different 
LOT  than  CEP  sales,  we  examined  the 
selling  functions  performed  at  the  CEP 
level,  after  making  the  appropriate 
deductions  under  section  772(d)  of  the 
Act,  and  compared  those  selling 
functions  to  the  selling  functions 
performed  in  the  home  market  LOT. 

In  the  comparison  market,  Himalya 
sold  subject  merchandise  directly  to 
institutional  customers/wholesalers/ 
distributors  and  consumers.  In  the 
United  States,  Himalya  sold  subject 
merchandise  to  its  affiliate.  Him 
InfoTech  dba  Transatlantic  Marketing, 
which  then  resold  the  subject 
merchandise  directly  to  unaffiliated 
purchasers.  Therefore,  we  compared  the 
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CEP  LOT  to  the  home  market  LOT  and 
concluded  that  most  of  the  functions 
performed  by  Himalya  in  making  the 
starting-price  sale  in  the  comparison 
market  [e.g.,  order  solicitation,  price 
negotiation,  payment,  transportation 
arrangements)  were  not  performed  in 
connection  with  CEP  sales  [e.g.,  order 
solicitation,  price  negotiation,  payment). 
Accordingly,  different  LOTs  exist 
between  comparison-market  and  CEP 
sales,  and  the  comparison-market  sales 
are  made  at  a  more  advanced  LOT  than 
are  the  CEP  sales. 

Because  there  is  only  one  LOT  in  the 
home  market,  it  is  not  possible  to 
determine  if  there  is  a  pattern  of 
consistent  price  differences  between  the 
sales  on  which  NV  is  bdsed  and  home 
market  sales  at  the  LOT  of  the  export 
transaction.  Accordingly,  because  the 
data  available  do  not  form  an 
appropriate  basis  for  making  a  LOT 
adjustment,  but  the  LOT  in  the  home 
market  is  at  a  more  advanced  stage  of 
distribution  than  the  CEP  LOT,  we  have 
made  a  CEP  offset  to  NV  in  accordance 
with  section  773(a)(7)(B)  of  the  Act.  The 
CEP  offset  is  calculated  as  the  lesser  of: 

1.  The  indirect  selling  expenses  on 
the  comparison-market  sale,  or 

2.  The  indirect  selling  expenses 
deducted  from  the  starting  price  in 
calculating  CEP. 

Weikfield 

Weikfield's  home  market  sales  are 
made  via  one  of  two  channels  of 
distribution:  a)  direct  sales  to 
distributors  in  the  Indian  states  of 
Maharashtra  and  Goa  (Channel  1).  and 
b)  sales  to  "carrying  and  forwarding" 
(C&F)  agents,  which  perform  a  role 
similar  to  that  of  distributors,  in  the  rest 
of  India  (Channel  2).  We  examined 
Weikfield's  home  market  distribution 
system,  including  selling  functions, 
classes  of  customers,  and  selling 
expenses,  and  determined  that 
Weikfield  offers  the  same  support  and 
assistance  to  all  its  home  market 
customers  except  with  respect  to  sales 
promotion  activities. 

In  Channel  1,  Weikfield's  affiliate 
WPCL  engages  in  market  development 
activities  to  promote  Weikfield's  sales  of 
preserved  mushrooms  and  further 
develop  its  market.  Weikfield  reports 
that  WPCL  participates  in  sales 
exhibitions  and  consumer  shows,  and  it 
creates  and  supplies  in-store  promotions 
and  displays  (see  August  23,  2002, 
supplemental  questionnaire  response  at 
page  S-12).  For  sales  in  Maharashtra, 
Weikfield  also  pays  a  commission  to  a 
logistics  agent.  In  Channel  2,  Weikfield 
does  not  undertake  any  sales  promotion 
activities  to  support  its  sales  to  C&F 
agents.  Weikfield  pays  its  unaffiliated 


Federal  Register /Vol  68,  No.  45 /Friday,  March  7,  2003 /Notices 


C&F  agents  a  commission  for  providing 
logistics  and  distribution  services  to  the 
ultimate  customer  [i.e.,  the  C&F  agent's 
customer). 

Although  Weikfield's  sales  through 
Channel  1  involve  a  set  of  selling 
activities  not  performed  for  Channel  2 
sales,  we  have  not  considered  these 
sales  promotion  activities  to  be 
extensive  enough  by  themselves  to 
classify  Channel  1  as  a  separate  LOT 
from  Channel  2.  In  all  other  areas  of  our 
analysis,  including  sales  negotiation, 
freight  and  distribution  services, 
inventory  maintenance,  and  customer 
class,  the  two  channels  involve  the  same 
services  performed  by  Weikfield. 
Accordingly,  we  consider  all  of 
Weikfield's  home  market  sales  to 
constitute  one  LOT.  This  determination 
is  consistent  with  our  finding  in  the 
1998-2000  administrative  review,  in 
which  Weikfield  had  a  viable  home 
market  and  a  similar  fact  pattern  with 
respect  to  its  two  home  market  channels 
of  distribution,  which  we  found  to 
constitute  the  same  LOT. 

With  regard  to  sales  to  the  United 
States,  Weikfield  made  only  EP  sales  to 
importers/ traders.  We  examined 
Weikfield's  U.S.  distribution  system, 
including  selling  functions,  classes  of 
customers,  and  selling  expenses,  and 
determined  that  Weikfield  offers  the 
same  support  and  assistance  to  all  its 
U.S.  customers.  Accordingly,  all  of 
Weikfield's  U.S.  sales  are  made  through 
the  same  channel  of  distribution  and 
constitute  one  LOT. 

We  compared  the  EP  LOT  to  the  home 
market  LOT  and  concluded  that  the 
selling  functions  performed  for  home 
market  customers  are  sufficiently 
similar  to  those  performed  for  U.S. 
customers  because  the  same  services  are 
offered  in  both  markets.  Apart  from  the 
promotion  activities  conducted  by 
WPCL  in  the  home  market,  Weikfield 
does  not  perform  diff^erent  selling 
activities  in  either  the  U.S.  or  home 
markets.  Weikfield's  selling  activities 
undertaken  in  both  markets  are  limited 
to  responding  to  infrequent  product 
complaints  and,  in  the  home  market, 
arranging  for  domestic  freight  on  certain 
sales.  Accordingly,  we  consider  the  EP 
and  home  market  LOTs  to  be  the  same. 
Consequently,  we  are  comparing  EP 
sales  to  sales  at  the  same  LOT  in  the 
home  market. 

Cost  of  Production  Analysis 

As  stated  in  the  "Background"  section 
of  this  notice,  based  on  timely 
allegations  filed  by  the  petitioner,  the 
Department  initiated  investigations  to 
determine  whether  Himalya's  and 
Weikfield's  home  market  sales  were 


made  at  prices  less  than  the  COP  within 
the  meaning  of  section  773(b)  of  the  Act. 

A.  Calculation  of  Cost  of  Production 

We  calculated  the  COP  on  a  product- 
specific  basis,  based  on  the  sum  of 
Himalya's  and  Weikfield's  respective 
costs  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
selling,  general  and  administrative 
(SG&A)  expenses,  interest  expense,  and 
all  expenses  incidental  to  placing  the 
foreign  like  product  in  a  condition 
packed  ready  for  shipment  in 
accordance  with  section  773(b)(3)  of  the 
Act. 

For  these  preliminary  results,  we  have 
implemented  a  change  in  practice 
regarding  the  treatment  of  foreign 
exchange  gains  and  losses.  The 
Department's  previous  practice  was  to 
have  respondents  identify  the  source  of 
all  foreign  exchange  gains  and  losses 
[e.g.,  debt,  accoimts  receivable,  accounts 
payable,  cash  deposits)  at  both  a 
consolidated  and  imconsolidated 
corporate  level.  At  the  consolidated 
level,  the  current  portion  of  foreign 
exchange  gains  and  losses  generated  by 
debt  or  cash  deposits  were  included  in 
the  interest  expense  rate  computation. 
At  the  unconsolidated  producer  level, 
foreign  exchange  gains  and  losses  on 
accounts  payable  were  either  included 
in  the  G&A  rate  computation,  or  under 
certain  circumstances,  in  the  cost  of 
manufacturing.  Gains  and  losses  on 
accounts  receivable  at  both  the 
consolidated  and  imconsolidated 
producer  levels  were  excluded  from  the 
COP  and  CV  calculations. 

Instead  of  splitting  apart  the  foreign 
exchange  gains  and  losses  as  reported  in 
an  entity's  financial  statements,  we  will 
normally  include  in  the  interest  expense 
computation  all  foreign  exchange  gains 
and  losses.  In  doing  so,  we  will  no 
longer  include  a  portion  of  foreign 
exchange  gains  and  losses  from  two 
different  financial  statements  [i.e., 
consolidated  and  unconsolidated 
producer).  Instead,  we  will  only  include 
the  foreign  exchange  gains  and  losses 
reported  in  the  financial  statement  of 
the  same  entity  used  to  compute  each 
respondent's  net  interest  expense  rate. 
This  approach  recognizes  that  the  key 
measure  is  not  necessarily  what 
generated  the  exchange  gain  or  loss,  but 
rather  how  well  the  entity  as  a  whole 
was  able  to  manage  its  foreign  currency 
exposure  in  any  one  currency.  As  such, 
for  these  preliminary  results,  we 
included  all  foreign  exchange  gains  or 
losses  in  the  interest  expense  rate 
computation.  We  note  that  there  may  be 
unusual  circumstances  in  certain  cases 
which  may  cause  the  Department  to 
deviate  from  this  general  practice.  We 
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will  address  exceptions  on  a  case-by- 
case  basis. 

As  this  is  a  change  in  practice,  we 
invite  the  parties  to  the  proceeding  to 
comment  on  this  issue. 

We  relied  on  the  COP  information 
submitted  by  Himalya  and  Weikfield, 
except  for  the  following  adjustments: 

Himalya 

•  We  revised  Himalya's  fixed 
overhead  (FOH)  per-unit  amounts  to 
exclude  certain  products  from  both 
"mushroom  growing"  and  "mushroom 
canning  and  IQF  only"  asset  categories 
in  allocating  the  depreciation  expense  to 
subject  merchandise. 

•  We  revised  Himalya's  G&A  expense 
ratio  calculation  to  exclude  expenses 
related  to  Him  Infotech  dba 
Transatlantic  Marketing,  a  separate 
subsidiary,  and  to  include  amortized 
expenses. 

•  We  revised  the  interest  expense 
ratio  calculation  to  include  net  foreign 
exchange  gains. 

See  Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliminary 
Determination  Memorandum  to  Neal 
Halper  dated  February  28,  2003,  for  a 
further  discussion  of  these  adjustments. 

Weikfield 

•  We  revised  the  reported  direct  labor 
and  variable  overhead  costs  to  reflect 
changes  in  the  allocation  of 
manufacturing  costs  to  the  mushroom 
division  (PMD)  during  the  POR. 

•  We  revised  the  reported  FOH  costs 
to  include  all  depreciation  costs 
experienced  during  the  POR. 

•  We  revised  the  G&A  expense  rate 
calculation  to  include  all  depreciation 
costs  in  the  costs  of  goods  sold  amount 
used  as  the  denominator  in  the 
calculation  of  the  rate. 

•  We  revised  the  financial  expenses 
to  exclude  long-term  financial  income 
and  the  gain  on  debt  restructuring.  In 
addition,  we  included  all  depreciation 
costs  in  the  costs  of  goods  sold  amount 
used  as  the  denominator  in  calculating 
the  financial  expense  ratio. 

See  Cost  of  Production  and 
Constructed  Value  Calculation 
A  djustmen  ts  for  the  Preliminary 
Determination,  Memorandum  to  Neal 
Halper  dated  February  28,  2003,  for  a 
further  discussion  of  these  adjustments. 

B.  Test  of  Home  Market  Prices 

For  Himalya  and  Weikfield,  on  a 
product-specific  basis,  we  compared  the 
weighted-average  COP  to  the  prices  of 
home  market  sales  of  the  foreign  like 
product,  as  required  by  section  773(b)  of 
the  Act,  in  order  to  determine  whether 
these  sales  were  made  at  prices  below 


the  COP.  For  purposes  of  this 
comparison,  we  used  COP  exclusive  of 
selling  and  packing  expenses.  The 
prices  were  exclusive  of  any  applicable 
movement  charges,  discoimts,  direct 
and  indfrect  selling  expenses  and 
packing  expenses.  In  determining 
whether  to  disregard  home  market  sales 
made  at  prices  less  than  their  COP,  we 
examined,  in  accordance  with  sections 
773(b)(1)(A)  and  (B)  of  the  Act,  whether 
such  sales  were  made:  (1)  Within  an 
extended  period  of  time,  (2)  in 
substantial  quantities;  and  (3)  at  prices 
which  did  not  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(c)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP.  we 
disregarded  the  below-cost  sales 
because  we  determined  that  they 
represented  "substantial  quantities" 
within  an  extended  period  of  time,  and 
were  at  prices  which  would  not  permit 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(1)  of  the  Act. 

The  results  of  our  cost  test  for 
Himalya  indicated  all  sales  were  at 
prices  above  COP.  We  therefore  retained 
all  sales  in  our  analysis  and  used  them 
as  the  basis  for  determining  NV. 

The  results  of  our  cost  test  for 
Weikfield  indicated  that  for  certain 
products  more  than  twenty  percent  of 
home  market  sales  within  an  extended 
period  of  time  were  at  prices  below  COP 
which  would  not  permit  the  full 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  See  773(b)(2)  of  the  Act. 
In  accordance,  with  section  773(b)(1)  of 
the  Act,  we  excluded  these  below-cost 
sales  from  our  analysis  and  used  the 
remaining  sales  as  the  basis  for 
determining  NV. 

Price-to-Price  Comparisons 

For  both  Himalya  and  Weikfield.  we 
based  NV  on  the  price  at  which  the 
foreign  like  product  is  first  sold  for 
consumption  in  the  home  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade,  and  at  the 
same  LOT  as  EP  or  CEP,  as  defined  by 
section  773(a)(l)(B)(i)  of  the  Act. 

Home  market  prices  were  based  on 
either  ex-factory  or  delivered  prices.  We 
reduced  the  starting  price  for  discounts 
(Himalya  and  Weikfield)  and  movement 


expenses  (Weikfield  only  as  Himalya's 
sales  are  ex-factory),  where  appropriate, 
in  accordance  with  section  773(a)(6)  of 
the  Act  and  19  CFR  351.401.  We  also 
reduced  the  starting  price  for  packing 
costs  incurred  in  the  hohie  market,  in 
accordance  with  section  773(a)(6)(B)(i), 
and  increased  NV  to  account  for  U.S. 
packing  expenses  in  accordance  with 
section  773(a)(6)(A).  We  made 
circumstance-of-sale  adjustments  for 
credit  expenses  and  commissions, 
where  appropriate,  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.410.  In  addition,  we  made 
adjustments  to  NV.  where  appropriate, 
for  differences  in  costs  attributable  to 
differences  in  the  physical 
characteristics  of  the  merchandise, 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act  and  19  CFR  351.411.  For 
Weikfield,  we  made  an  adjustment  to 
NV  to  account  for  commissions  paid  in 
the  home  market  but  not  in  the  U.S. 
market,  in  accordance  with  19  CFR 
351 .410(e).  As  the  offset  for  home        * 
market  commissions.  We  applied  the 
lesser  of  home  market  commissions  or 
U.S.  indirect  selling  expenses.  See 
below  for  a  discussion  of  the  calculation 
of  U.S.  indirect  selling  expenses. 
Finally,  for  comparisons  to  CEP  sales 
(Himalya  only),  we  made  a  CEP  offset 
pursuant  to  section  773(a)(7)(B)  of  the 
Act  and  19  CFR  351.412(f).  We 
calculated  the  CEP  offset  as  the  lesser  of 
the  indirect  selling  expenses  on  the 
comparison-market  sales  or  the  indirect 
selling  expenses  deducted  from  the 
starting  price  in  calculating  CEP. 

Weikfield  reported  home  market 
commissions  paid  to  its  affiliate,  WPCL. 
and  to  unaffiliated  parties.  In  its 
supplemental  questionnaire  response. 
Weikfield  claims  that  the  commissions 
paid  to  WPCL  are  actual  payments 
resulting  from  specific  sales  and  not 
intracompany  transfers.  Weikfield  states 
that  the  commissions  paid  to  WPCL -are 
at  a  different  rate  than  those 
commissions  paid  to  unaffiliated  parties 
becaiise  of  the  services  provided  by 
WPCL  in  procuring  business  for 
Weikfield. 

With  respect  to  commissions  paid  to 
affiliated  parties,  the  Department's 
practice  is  to  treat  payments  to  affiliated 
parties  providing  services  that  relate  to 
the  sale  of  merchandise  as  commissions 
if  they  are  actual  expenditures  resulting 
from  specific  sales  and  are  not  intra- 
company transfers.  The  Department 
allows  these  expenses  as  direct 
deductions  to  price  if  they  are  at  arm's 
length  and  tie  directly  to  sales  [see,  e.g.. 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  Large 
Newspaper  Printing  Presses  and  * 
Components  Thereof,  Whether 
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Assembled  or  Unassembled,  from 
Germany.  66  PR  11557,  (February  26, 
2001),  accompanying  Issues  and 
Decision  Memorandum  at  Comment  5). 

Based  on  our  analysis  of  Weikfield's 
questionnaire  responses  in  this  review, 
and  WPCL's  sales  and  marketing 
activities  in  support  of  its  sister 
company,  we  have  rejected  Weikfield's 
claim  that  the  payments  made  to  WPCL 
are  arm's-length  commissions.  We  are 
not  persuaded  based  on  the  information 
in  the  questionnaire  responses 
comparing  the  payments  to  WPCL  to 
those  made  to  unaffiliated  C&F  agents 
that  the  payments  to  WPCL  are  at  arm's 
length.  Moreover,  WPCL's  activities  to 
promote  Weikfield's  preserved 
mushroom  sales  appear  integrated  with 
WPCL's  own  sales  promotion  efforts  for 
its  product  line.  The  expenses  incurred 
in  support  of  these  sales  promotion 
activities  would  be  incurred  whether  or 
not  a  specific  sale  is  made.  Accordingly, 
we  have  not  deducted  the  reported 
commissions  to  WPCL  from  the  home 
market  price. 

However,  we  are  accounting  for  the 
costs  incurred  in  support  of  the  sales 
promotion  activities  by  treating  them  as 
indirect  selling  expenses.  Weikfield  did 
not  report  a  separate  amount  for  indirect 
selling  expenses;  therefore,  we  have 
calculated  these  expenses  based  on  the 
consolidated  Weikfield  Group  Financial 
Statement  submitted  as  Exhibit  S-3  to 
the  supplemental  questionnaire 
response  (see  Weikfield  Sales  Data 
Adjustments  for  the  Preliminary  Results, 
Memorandum  to  the  File  dated  February 
28,  2003).  Accordingly,  we  made  an 
adjustment  to  the  home  market  price  for 
commissions  paid  only  to  unaffiliated 
parties  for  home  market  sales. 

Calculation  of  Constructed  Value 

We  calculated  CV  in  accordance  with 
section  773(e)  of  the  Act,  which 
indicates  that  CV  shall  be  based  on  the 
sum  of  eAch  respondent's  cost  of 
materials  and  fabrication  for  the  subject 
merchandise,  plus  amounts  for  SG&A 
expenses,  profit  and  U.S.  packing  costs. 
We  relied  on  the  submitted  CV 
information  except  for  the  following 
adjustments: 

Agro  Dutch 

We  adjusted  the  submitted  total  cost 
of  manufacturing  to  include  a 
recalculation  of  the  work-in-process 
offset.  We  recalculated  work  in  process 
by  applying  a  ratio  to  total 
manufacturing  costs  that  includes  the 
number' of  days  remaining  in  the  year 
after  ap  theoretically  possible 
musljt'oom  growing  cycles  have  been 
com|)leted  rather  than  using  a  ratio,  as 


Agro  Dutch  did,  that  includes  the  total 
number  of  days  in  the  mushrooms  cycle. 

Because  Agro  Dutch  had  no  viable 
home  or  third  country  market,  we 
derived  selling  expenses  and  profit  for 
Agro  Dutch  in  accordance  with  section 
773(e)(2)(B)(ii)  of  the  Act  and  the 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316,  Vol.1  at  169-171  (SAA).  See 
19  CFR  351.405(b)(2)  (clarifying  that 
under  section  773(e)(2)(B)  of  the  Act, 
"foreign  country"  means  the  country  in 
which  the  merchandise  is  produced). 
Under  this  provision,  we  may  use  an 
amount  which  reflects  selling  expenses 
and  profit  based  on  actual  amounts 
incurred  or  realized  by  other 
investigated  companies  on  home  market 
sales  in  the  ordinary  course  of  trade  of 
the  foreign  like  product.  See  section 
773(e)(2)(B)(ii)  of  the  Act.  As  a  resuh. 
we  calculated  Agro  Dutch's  selling 
expenses  and  profit  as  a  weighted 
average  of  the  selling  expense  and  profit 
amounts  incurred  on  home  market  sales 
by  Himalya  and  Weikfield  during  the 
cost  reporting  period.  For  further  details 
see  Agro  Dutch  Sales  Memo. 

Price-to-Constructed  Value 
Comparisons 

For  Agro  Dutch,  we  based  NV  on  CV, 
in  accordance  with  section  773(a)(4)  of 
the  Act.  For  comparisons  to  Agro 
Dutch's  EP  sales,  we  made 
circumstance-of-sale  adjustments  by 
deducting  from  CV  the  weighted- 
average  direct  selling  expenses  derived 
from  Himalya's  and  Weikfield's  home 
market  data,  as  noted  above,  and  adding 
the  U.S.  direct  selling  expenses,  in 
accordance  with  section  773(a)(8)  of  the 
Act  and  section  19  CFR  351.410. 

At  verification,  Agro  Dutch  was 
unable  to  fully  reconcile  the  expenses 
incurred  for  packing  materials.  As 
described  at  page  24  of  the  Agro  Dutch 
Verification  Report,  we  found  an 
unreconciled  difference  equal  to  14.36 
percent  of  the  total  cost  of  packing 
material  reported  in  the  questionnaire 
response.  Pursuant  to  section  782(e)(2) 
of  the  Act,  because  we  could  not  verify 
the  reported  packing  material  cost,  we 
cannot  accept  the  reported  amount. 
Furthermore,  in  providing  un verifiable 
information,  Agro  Dutch  failed  to 
cooperate  to  the  best  of  its  ability  with 
respect  to  this  expense.  Because  Agro 
Dutch  provided  the  Department  with 
information  that  could  not  be  verified, 
use  of  facts  available  is  appropriate 
pursuant  to  section  776(a)(2)(D)  of  the 
Act.  Under  such  circumstances,  section 
776(b)  of  the  Act  further  permits  the  " 
Department  to  use  an  inference  which  is 
adverse  to  the  party.  Thus,  to  account 
for  this  unreconciled  difference,  we 


increased  the  reported  packing  materia) 
amounts  by  14.36  percent.  See  Agro 
Dutch  Sales  Memo  for  an  explanation  of 
the  methodology  used  to  revise  the 
packing  material  expense. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
based  on  the  exchange  rates  in  effect  on 
the  dates  of  the  U.S.  sales  as  certified  by 
the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
weighted-average  dumping  margins  for 
the  period  February  1,  2001,  through 
January  31,  2002,  are  as  follows: 


Manufacturer/exporter 


Agro  Dutch  Foods,  Ltd  .... 
Himalya  International,  Ltd 
Weikfield  Agro  Products, 
Ltd. 


Percent  margin 


2.85 

0.08  {de  minimis) 

45.21 


We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  days  of 
publication.  See  19  CFR  351.310(c).  If 
.requested,  a  hearing  will  be  scheduled 
after  determination  pf  the  briefing 
schedule. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs.  Case  briefs  from  interested 
parties  and  rebuttal  briefs,  limited  to  the 
issues  raised  in  the  respective  case 
briefs,  may  be  submitted  in  accordance 
with  a  schedule  to  be  determined. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs,  not 
later  than  120  days  after  the  date  of 
publication  of  this  notice. 
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Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  For  assessment  purposes,  we  do 
not  have  the  actual  entered  values  for 
Agro  Dutch  or  Weikfield  because  these 
respondents  are  not  the  importers  of 
record  for  the  subject  merchandise. 
Accordingly,  we  intend  to  calculate 
customer-specific  assessment  rates  by 
aggregating  the  dumping  margins 
calculated  for  all  of  Agro  Dutch's  and 
Weikfield's  U.S.  sales  examined  and 
dividing  the  respective  amount  by  the 
total  quantity  of  the  sales  examined. 
With  respect  to  Himalya,  we  intend  to 
calculate  importer-specific  assessment 
rates  for  the  subject  merchandise  from 
Himalya  by  aggregating  the  dumping 
margins  calculated  for  all  of  Himalya's 
U.S.  sales  examined  and  dividing  this 
amount  by  the  total  entered  value  of  the 
sales  examined.  To  determine  whether 
the  duty  assessment  rates  are  de 
minimis,  in  accordance  with  the 
requirement  set  forth  in  19  CFR 
351.106(c)(2),  we  will  calculate 
customer-  or  importer-specific  ad 
valorem  ratios  based  on  export  prices. 

The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  We  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-  or  customer-specific 
assessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 
minimis  [i.e.,  at  or  above  0.50  percent). 
See  19  CFR  351.106lc)(l).  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  final  results  of  this 
review  and  for  future  deposits  of 
estimated  duties,  where  applicable. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  review,  except  if 
the  rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  19  CFR  351.106(c)(1),  in 
which  case  the  cash  deposit  rate  will  be 
zero;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 


the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufactiuer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufactiu-er  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  11.30 
percent,  the  "All  Others"  rate  madis 
effective  by  the  LTFV  investigation  (see 
Notice  of  Amendment  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty ' 
Order:  Certain  Preserved  Mushrooms 
From  India,  64  FR  8311  (February  19, 
1999)).  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibilityunder  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.221. 

Dated:  February  28.  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-5490  Filed  3-6-03:  8:45  am) 
BILUNG  CODE  3510-OS-P     . 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-560-602] 

Certain  Preserved  Mushrooms  From 
Indonesia:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Intent  To  Revolce  Order  in 
Part 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review 

and  notice  of  intent  to  revoke  order  in 

part. 


SUMMARY:  In  response  to  timely  requests 
by  three  manufacturers/exporters,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  Indonesia. 
The  respondents  in  this  proceeding  are 
PTIndo  Evergreen  Agro  Business  Corp. 
("Indo  Evergreen"),  and  PT  Zeta  Agro 
Corporation  ("Zeta").'  The  petitioner, 
the  Coalition  for  Fair  Preserved 
Mushroom  Trade,^  did  not  comment. 
The  period  of  review  is  February  1 , 
2001,  through  January  31,  2002." 

The  Department  preliminarily 
determines  that,  during  the  period  of 
review  ("POR"),  Zeta  and  Itido 
Evergreen  did  not  make  sales  of  the 
subject  merchandise  at  less  than  normal 
value  ("NV")  (i.e.,  they  made  sales  at 
zero  or  de  minimis  dumping  margins). 
If  these  preliminary^  results  are  adopted 
in  the  final  results  of  this  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  liquidate 
appropriate  entries  without  regard  to        ^ 
antidumping  duties. 

In  addition,  we  preliminarily  intend 
to  revoke  the  order  with  respect  to  Zeta, 
because  we  find  that  Zeta  has  met  all  of 
the  requirements  for  revocation,  as  set 
forth  in  section  351.222(b)  of  the 
Department's  regulations. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sophie  Castro  or  Rebecca  Trainer.  Office 
2,  AD/CVD  Enforcement  Group  I,  Import 
Administration-Room  B-099, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone  : 
(202) 482-0588  or  (202) 482-4007. 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  31.  1998.  the 
Department  published  in  the  Federal 
Register  (63  FR  72268),  the  final 


'  PT  Dieng  Djaya  C-Diens"')  and  PT  Sur>a  Java 
Abadi  Perkasa  C'Dieng/Siini'a")  also  requested  an 
administrative  review  but  timely  withdrew  their 
request  [see  Certain  Preaen'ed  Mushrooms  from 
Indonesia:  Notice  of  Partial  Resrission  of 
Antidumping  Duty  Administratis  f?p»7>u-.  68 
FRn77  Oanuary  9.  2003)). 

-  The  Caution  for  Fair  Preser\ed  Mushroom 
Trade  includes  the  American  Mushroom  Institute 
and  the  following  domestic  companies:  L.K. 
Bowman.  Inc..  Nottingham.  PA;  Modem 
Mushrooms  Farms,  Inc..  Toughkernamon.  PA: 
Monterrey  Mushrooms.  Inc..  Watson ville.  CA: 
Mount  Laurel  Canning  Ci>rp..  Temple.  PA: 
Mushrooms  Canning  Company.  Kennett  .Square. 
PA:  Southwood  Farms,  Hockessin.  DE:  .Sunn\  Oell 
Foods.  Inc..  Oxford.  PA;  United  Canning  Corp.. 
North  Lima,  OH. 
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affirmative  antidumping  duty 
determination  of  sales  at  less  than  fair 
value  ("LTFV")  on  certain  preserved 
mushrooms  from  Indonesia.  We 
published  an  antidumping  duty  order 
on  February  19.  1999  (64  PR  8310). 

On  February  1,  2002.  the  Department 
published  in  the  Federal  Register  a 
notice  advising  of  the  opportunity  to 
request  an  administrative  review  of  this 
order  for  the  period  February  1,  2001, 
through  January  31,  2002  (67  FR  4945). 
On  February  28,  2002.  in  accordarice 
with  19  CFR  351.213(b),  we  received 
timely  requests  from  Indo  Evergreen, 
Zeta  and  Dieng/Surya  that  the 
Department  conduct  an  administrative 
review  of  their  exports  to  the  United 
States.  In  addition,  Dieng/Surya  and 
Zeta  requested  that  the  Department 
revoke  the  antidumping  duty  order  with 
respect  to  them.  We  published  a  notice 
of  initiation  of  the  review  on  March  27. 
2002  (67  FR  14696). 

On  April  15,  2002,  we  issued 
antidumping  questionnaires  to  Dieng/ 
Surya,  Indo  Evergreen,  and  Zeta.  On 
May  20,  2002,  Dieng/Surya  timely 
withdrew  their  request  for  an 
administrative  review.  We  issued 
Sections  A  through  D  supplemental 
questionnaires  to  Indo  Evergreen  and 
Zeta  in  July  2002;  additional  Section  D 
supplemental  questionnaires  were 
issued  to  Indo  Evergreen  and  Zeta  in 
August  2002.  We  received  timely 
responses  to  our  original  and 
supplemental  questioiinaires  from  Indo 
Evergreen  and  Zeta  in  June,  August  and 
September  2002. 

On  August  16,  2002,  due  to  the 
reasons  set  forth  in  the  Certain 
Preserved  Mushrooms  from  India, 
Indonesia,  and  the  People's  Republic  of 
China:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  in 
Antidumping  Duty  Administrative 
Reviews,  67  FR  53565  (August  16.  2002), 
we  extended  the  due  date  for  the 
preliminary  results.  In  accordance  with 
section  751(a)(3)(A)  of  the  Act,  we 
extended  the  due  date  for  the 
preliminary  results  by  the  maximum 
120  days  allowable  or  until  February  28, 
2003. 

On  January  9,  2003,  we  published  a 
notice  of  rescission  with  respect  to 
Dieng/Surya.  See  Certain  Preserved 
Mushrooms  from  Indonesia:  Notice  of 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  68  FRll  77 
(January  9.  2003). 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms, 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  order  are 


the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer ^o  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms;"  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

The  merchandise  subject  to  this  order 
is  classifiable  under  subheadings:  . 
2003.10.0127,  2003.10.0131, 
2003.10.0137,  2003.10.0143. 
2003.10.0147,  2003.10.0153  and 
0711.51.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  MHTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  order  is  dispositive. 

Fair  Value  Comparisons 

To  determine  whether  sales  to  the 
United  States  of  certain  preserved 
mushrooms  by  Indo  Evergreen  and  Zeta 
were  made  at  less  than  NV,  we 
compared  export  price  to  the  NV,  as 
described  in  the  "Export  Price"  and   - 
"Normal  Value"  sections  of  this  notice. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  export  prices  of 
individual  U.S.  transactions  to  the 
weighted-average  NV  of  the  foreign  like 
product  where  there  were  sales  made  in 
the  ordinary  course  of  trade  at  prices 
above  the  cost  of  production  ("COP"),  as 
discussed  in  the  "Cost  of  Production 
Analysis"  section  below. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  Indo  Evergreen  and  Zeta. 
covered  by  the  description  in  the 


3  Prior  to  fanuarv  1 .  2002.  the  HTS  codes  were  as 
follows:  2003.10.0027,  2003.10.0031.  2003.10.0037, 
2003.10.0043.  2003.10.0047.  2003.10.0053.  and 
0711.90.4000. 


"Scope  of  the  Order"  section,  above, 
and  sold  by  the  respondents  in  the 
home  market  during  the  POR,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  made  in  the  home 
market  within  the  contemporaneous 
window  period,  which  extends  from 
three  months  prior  to  the  U.S.  sale  until 
two  months  after  the  sale.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compeu-ed  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade. 

In  making  the  product  comparisons, 
we  matched  foreign  like  products  based 
on  the  physical  characteristics  reported 
by  the  respondents  in  the  following 
order:  preservation  method,  container 
type,  mushroom  style,  weight,  grade, 
container  solution  and  label  type.  See 
"Normal  Value"  section  below  for 
further  discussion. 

Export  Price 

For  both  respondents  we  used  the 
export  price  calculation  methodology, 
in  accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  by  the  producer/ 
exporter  in  Indonesia  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and 
constructed  export  price  ("CEP") 
treatment  was  not  otherwise  indicated. 

We  calculated  export  price  based  on 
the  packed  FOB  seaport  prices  charged 
to  the  first  unaffiliated  customer  in  the 
United  State^.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  foreign  inland  insurance,  and 
brokerage  and  handling,  in  accordance 
with  section  772(c)(2)(A)  of  the  Act.  As 
a  result  of  verification,  we  made 
adjustments  to  the  companies'  data 
where  applicable,  with  respect  to 
discounts,  packing  and  shipment  dates. 
See  the  Memorandum  to  the  File: 
Preliminary  Results  of  Third 
Administrative  Review  for  Zeta  ("Zeta's 
Preliminary  Calculation  Memorandum") 
and  Memorandum  to  the  File: 
Preliminary  Results  of  Third 
Administrative  Review  for  Indo 
Evergreen,  both  dated  February  28. 
2003,  on  file  in  the  Central  Records  Unit 
(CRU),  Room  B099  of  the  Main 
Commerce  building. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 


Federal  Register /Vol.  68,  No.  45 /Friday,  March  7,  2003 /Notices 


11053 


sales  of  the  foreign  like  product  to  the 
volume  of  its  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

Indo  Evergreen's  and  Zeta's  aggregate 
volumes  of  home  market  sales  of  the 
foreign  like  product  were  greater  than 
five  percent  of  their  aggregate  volumes 
of  U.S.  sales  of  the  subject  merchandise. 
Therefore,  we  determined  that  the  home 
market  provides  a  viable  basis  for 
calculating  NV  for  both  Indo  Evergreen 
and  Zeta,  in  accordance  with  section 
773(a)(l)(B)(ii)(II)  of  the  Act. 

Arm's-Length  Sales 

Indo  Evergreen  and  Zeta  each 
reported  sales  of  the  foreign  like  product 
to  affiliated  customers.  To  test  whether 
these  sales  to  affiliated  customers  were 
made  at  arm's  length,  where  possible, 
we  compared  the  prices  of  sales  to 
affiliated  and  unaffiliated  customers,  net 
of  all  movement  charges,  direct  selling 
expenses,  discounts,  and  packing, 
where  the  price  to  the  affiliated  party 
was  on  average  99.5  percent  or  more  of 
the  price  to  the  unaffiliated  parties,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
Antidumping  Duties;  Contervailing 
Duties;  Final  Rule.  62  FR  27296,  27355 
(Mav  19,  1997)  (preamble  to  the 
Department's  regulations).  Consistent 
with  l\CFR  351.403(c).  we  excluded 
from  our  analysis  those  sales  where  the 
price  to  the  affiliated  parties  was  less 
than  99.5  percent  of  the/price  to  the 
unaffiliated  parties.-* 

Verification 

'    As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verifications  of  the 
information  provided  by  Indo  Evergreen 
and  Zeta.  Because  of  the  political 
instability  in  Indonesia,  verification 
took  place  in  Singapore.  We  used 
standard  verification  procedures 
including  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
relevant  source  documentation  as 
exhibits.  Our  verification  findings  are 
detailed  and  on  file  in  the  CRU. 

Level  of  Trade 

Section  773(a)(l)(B)(i)  of  the  Act 
states  that,  to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  (LOT)  as 
the  export  price  or  CEP.  Sales  are  made 
at  different  LOTs  if  they  are  made  at 
different  marketing  stages  (or  their 
equivalent).  See  19  CFR  351.412(c)(2). 


Substantial  differences  in  selling 
activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stages  of 
marketing.  Id.;  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa, 
62  FR  61731,  61732  (November  19, 
1997)  [Cut-to-Length  Plate  from  South 
Africa).  In  order  to  determine  whether 
the  comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
U.S.  sales,  we  reviewed  the  distribution 
system  in  each  market  (i.e.,  the  "chain 
of  distribution"),  including  selling 
functions,  class  of  customer  ("customer 
category"),  and  the  level  of  selling 
expenses  incurred  for  each  type  of  sale. 

Pursuant  to  section  773(a)(l)(B)(i)  of 
the  Act,  in  identifying  levels  of  trade  for 
export  price  and  comparison  market 
sales  (i.e.,  NV  based  on  either  home 
market  or  third  country  prices  ^),we 
consider  the  starting  prices  before  any 
adjustments.  For  CEP  sales,  we  consider 
only  the  selling  activities  reflected  in 
the  price  after  the  deduction  of  expenses 
and  profit  under  section  772(d)  of  the 
Act.  See  Micron  Technology,  Inc.  v. 
United  States,  243  F.3d  1301.  1314- 
1315  (Fed.  Cir.  2001). 

When  the  Department  is  unable  to 
find  sales  of  the  foreign  like  product  in 
the  comparison  market  at  the  same  LOT 
as  the  EP  or  CEP,  the  Department  may 
compare  the  U.S.  sale  to  sales  at  a 
different  LOT  in  the  comparison  market. 
In  comparing  export  price  or  CEP  sales 
at  a  different  LOT  in  the  comparison 
market,  where  available  data  make  it 
practicable,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales  only,  if  a  NV  LOT 
is  more  remote  from  the  factory  than  the 
CEP  LOT  and  there  is  no  basis  for 
determining  whether  the  difference  in 
LOTs  between  NV  and  CEP  affects  price 
comparability  (i.e.,  no  LOT  adjustment 
was  practicable),  the  Department  shall 
grant  a  CEP  offset,  as  provided  in 
section  773(a)(7)(B)  of  the  Act.  See  Cut- 
to-Length  Plate  from  South  Africa,  62 
FR  61731  (November  19,  1997). 

We  obtained  information  from  Indo 
Evergreen  and  Zeta  regarding  the 
marketing  stages  involved  in  making  the 
reported  home  market  and  U.S.  sales, 
including  a  description  of  the  selling 
activities  performed  by  Indo  Evergreen 
and  Zeta  for  each  channel  of 
distribution.  Company-specific  LOT 
findings  are  summarized  below. 


*  We  have  not  applied  the  new  calculation 
methodology  for  the  arm's-length  test,  as  set  out  in 
Antidumping  Proceedings:  Affiliated  Party  Sales  in 
the  Ordinary  Course  of  Trade,  67  FR  69186,  as  this 
review  was  initiated  prior  to  the  November  23. 
2002.  date  stipulated  in  that  notice. 


^  where  NV  is  based  on  constructed  value,  we 
determine  the  NV  LOT  based  on  the  IX)T  of  the  safe 
bom  which  we  derive  selling,  general  and 
administrative  ("SC&A")  expenses  and  proRt  for 
constructed  value,  where  possible. 


Indo  Evergreen:  All  of  Indo 
Evergreen's  sales  in  the  home  market  are 
through  distributors  who  resell  the 
merchandise  to  wholesalers  for 
distribution,  with  the  exception  of  a 
small  amoimt  of  sales  to  its  employees 
for  consumption.  We  examined  those 
two  channels  of  distribution  and  the 
selling  activities  associated  with  home 
market  sales  through  these  channels  of 
distribution,  and  determined  that  there 
was  little  difference  in  the  relevant 
selling  functions  provided  by  Indo 
Evergreen.  Specifically,  Indo  Evergreen 
does  not  provide  inventory 
maintenance,  after-sale  services, 
technical  advice,  advertising,  or  sales 
support  for  any  of  its  home  market 
Customers.  Indo  Evergreen  does  perform 
some  sales  activity  related  to  pre- 
delivery inspection.  Indo  Evergreen 
stated  that  these  services  are  provided  to 
all  home  market  customers  regardless  of 
the  channels  of  distribution  or  customer 
categories.  Because  Indo  Evergreen  has 
the  same  selling  functions  for  both 
channels  of  distribution  (i.e.,  pre- 
delivery inspections),  we  find  that  both 
channels  of  distribution  constitute  one 
LOT. 

In  the  U.S.  market.  Indo  Evergreen 
made  only  export  price  sales  through 
two  channels  of  distribution:  (1) 
Through  trading  companies,  and  (2^ 
throu^  distributors  who  resold  the 
merchandise  to  wholesalers  for 
distribution  either  to  supermarket 
chains  or  food  service  distributors. 
Similar  to  the  home  market  LOT.  Indo 
Evergreen  does  not  provide  inventory 
maintenance,  after-sale  services, 
technical  advice,  advertising,  or  sales 
support  in  selling  to  its  U.S.  customers. 
In  addition.  Indo  Evergreen  does 
perform  some  sales  activity  related  to 
pre-delivery  inspection.  Indo  Evergreen 
stated  that  these  services  are  provided 
equally  to  all  customers  regardless  of 
the  channels  of  distribution  or  customer 
categories.  Accordingly,  there  is  only 
one  LOT  for  U.S.  sales. 

We  compared  the  export  price  LOT  to 
the  home  market  LOT  and  concluded 
that  the  selling  functions  performed  for 
home  market  customers  are  the  same  as 
those  performed  for  U.S.  customers  [i.e., 
pre-delivery  inspection).  Accordingly, 
we  consider  the  export  price  and  home 
market  LOTs  to  be  the  same. 
Consequently,  we  are  comparing  export 
price  sales  to  sales  at  the  same  LOT  in 
the  home  market. 

Zeta:  Zeta  reported  sales  in  the  home 
market  through  two  channels  of 
distribution:  (1)  Uaffiliated  distributors, 
and  (2)  unaffiUated  end-users.  We 
examined  the  chain  of  distribution  and 
the  selling  activities  associated  with 
home  market  sales  through  these 
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cliannels  of  distribution,  and 
determined  that  there  was  little 
difference  in  the  relevant  selling 
functions  provided  by  Zeta. 
Specifically,  Zeta  made  only  delivery 
arrangements  for  distributors  and 
trading  companies.  Zeta  does  not 
maintain  inventory  or  provide  technical 
advice,  warranty  service  or  advertising 
for  home  market  sales.  Zeta  did  not 
indicate  that  there  are  any  differences 
with  respect  to  freight  and  delivery 
services  between  these  channels  of 
distribution  or  customer  categories. 
Therefore,  we  find  that  the  home  market 
channels  of  distribution  do  not  differ 
significantly  from  each  other  with 
respect  to  selling  activities  and, 
therefore,  constitute  one  LOT. 

In  the  U.S.  market,  Zeta  made  only 
export  price  sales  through  one  channel 
of  distribution:  sales  to  distributors 
shipped  directly  to  the  United  States. 
Zeta  incurred  freight  costs  in  delivering 
the  product  to  the  port.  Zeta  provided 
no  technical  advice  or  warranty  services 
in  the  U.S.  market,  nor  did  it  provide 
inventory  maintenance,  advertising,  or 
sales  support  in  selling  to  its  U.S. 
customers.  Accordingly,  there  is  only 
one  LOT  for  U.S.  sales. 

We  compared  the  export  price  LOT  to 
the  home  market  LOT  and  concluded 
that  the  selling  functions  performed  for 
home  market  customers  are  the  same  as 
those  performed  for  U.S.  customers  (i.e., 
freight/delivery  services).  Accordingly, 
we  consider  the  export  price  and  home 
market  LOTs  to  be  the  same. 
Consequently,  we  are  comparing  export 
price  sales  to  sales  at  the  same  LOT  in 
the  home  market. 

Cost  of  Production  Analysis 

Because  we  disregarded  sales  that 
failed  the  cost  test  for  Indo  Evergreen 
and  Zeta  in  the  last  completed  segment 
of  the  proceeding  [see  Certain  Preserved 
Mushrooms  From  Indonesia:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  67  PR  32014 
(May  13,  2002)),  we  had  reasonable 
grounds  to  believe  or  suspect  that  the 
respondents'  sales  of  the  foreign  like 
product  under  consideration  for  the 
determination  of  NV  in  this  review  may 
have  been  made  at  prices  below  the  cost 
of  production  (COP),  as  provided  by 
section  773(b)(2)(A)(ii)  of  the  Act. 
Therefore,  pursuant  to  section  773(b)(1) 
of  the  Act,  we  initiated  a  COP 
investigation  of  home  market  sales  made 
by  Indo  Evergreen  and  Zeta. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  Indo  Evergreen's  and  Zeta's 
cost  of  materials  and  fabrication  for  the 


foreign  like  product,  plus  amounts  for 
general  and  administrative  expenses 
("G&A"),  interest  expenses,  and  home 
market  packing  costs  [see  "Test  of  Home 
Market  Sales  Prices"  section  below  for 
treatment  of  home  market  selling 
expenses). 

For  these  preliminary  results,  we  have 
implemented  a  change  in  practice 
regarding  the  treatment  of  foreign 
exchange  gains  and  losses.  The 
Department's  previous  practice  was  to 
have  respondents  identify  the  source  of 
all  foreign  exchange  gains  and  losses 
(e.g.,  debt,  accounts  receivable,  accounts 
payable,  cash  deposits)  at  both  a 
consolidated  and  unconsolidated 
corporate  level.  At  the  consolidated 
level,  the  portion  of  foreign  exchange 
gains  and  losses  generated  by  debt  or 
cash  deposits  was  included  in  the 
interest  expense  rate  computation.  At 
the  unconsolidated  producer  level, 
foreign  exchange  gains  and  losses  on 
accounts  payable  were  either  included 
in  the  G&A  rate  computation,  or  under 
certain  circumstances,  in  the  cost  of 
manufacturing.  Gains  and  losses  on 
accounts  receivable  at  both  the 
consolidated  and  unconsolidated 
producer  levels  were  excluded  from  the 
COP  and  CV  calculations. 

Instead  of  splitting  apart  the  foreign 
exchange  gains  and  losses  as  reported  in 
an  entity's  financial  statements,  we  will 
normally  include  in  the  financial 
expense  computation  all  foreign 
exchange  gains  and  losses.  In  doing  so, 
we  will  no  longer  include  a  portion  of 
foreign  exchange  gains  and  losses  from 
two  different  financial  statements  (i.e., 
consolidated  and  unconsolidated 
producer).  Instead,  we  will  only  include 
the  foreign  exchange  gains  and  losses 
reported  in  the  financial  statement  of 
the  same  entity  used  to  compute  each 
respondent's  net  interest  expense  rate. 
This  approach  recognizes  that  the  key 
measure  is  not  necessarily  what 
generated  the  exchange  gain  or  loss,  but 
rather  how  well  the  entity  as  a  whole 
was  able  to  manage  its  foreign  currency 
exposure  in  any  one  currency.  As  such, 
for  these  preliminary  results,  we 
included  all  foreign  exchange  gains  or 
losses  in  the  financial  expense  rate 
computation.  We  note  that  there  may  be 
unusual  circumstances  in  certain  cases 
which  may  cause  the  Department  to 
deviate  from  this  general  practice.  We 
will  address  exceptions  on  a  case  by 
case  basis. 

As  this  is  a  change  in  practice,  we 
invite  the  parties  to  the  proceeding  to 
comment  on  this  issue.  We  will  address 
such  comments  in  the  final  results  of 
this  review. 

We  relied  on  the  COP  information  the 
respondents  provided  in  their 


questionnaire  responses,  except  for  the 
following  adjustments: 

Indo  Evergreen:  We  revised  the 
reported  costs  to  allocate  the  change  in 
work-in-progress,  the  used  compost 
offset  and  additional  plantation  costs  to 
all  fresh  ifiushroom  production  rather 
than  only  fresh  mushrooms  sent  to  the 
cannery.  We  disallowed  Indo 
Evergreen's  claimed  offset  for  refunded 
import  duties  that  were  paid  on  the  raw 
materials  used  in  the  manufacture  of 
cans  used  for  export  sales.  We  revised 
direct  materials,  direct  labor,  variable 
overhead  and  fixed  overhead  to  account 
for  the  cost  of  manufacturing  of  fresh 
mushrooms  sold  as  fresh,  as  Indo 
Evergreen  had  incorrectly  reduced 
direct  materials  for  the  entire  cost  of 
manufacturing  of  fresh  mushrooms  sold 
as  fresh.  We  reclassified  a  portion  of 
utilities  and  gas  and  oil  expenses  as 
variable  overhead  costs,  rather  than 
fixed  overhead  costs  as  reported.  We 
revised  general  emd  administrative 
expenses  to  exclude  an  offset  for  sales 
revenue  adjustments  and  to  exclude  the 
double-counting  of  the  used  compost 
revenue  offset.  We  also  revised  both  the 
financial  and  general  and  administrative 
expense  rates  to  include  the  additional 
plantation  expense  in  the  denominator 
of  the  calculations.  Finally,  we  revised 
the  reported  costs  to  account  for  all 
foreign  exchange  gains  and  losses  in  the 
financial  expense  rate.  For  further 
details,  see  Preliminary  Calculation 
Memorandum  from  Heidi  Schriefer, 
Senior  Accountant,  to  Neal  Halper, 
Director,  Office  of  Accounting,  Import 
Administration,  dated  February  28, 
2003. 

Zeta:  We  disallowed  Zeta's  claimed 
offset  for  refunded  import  duties  paid 
on  the  raw  materials  used  in  the 
manufacture  of  cans  used  for  export 
sales.  We  increaspd  Zeta's  G&A 
expenses  to  include  all  the  G&A 
expenses  incurred  by  Zeta's  parent 
company.  We  included  the  total  amount 
of  the  parent's  G&A  because  Zeta  was 
unable  to  demonstrate  which  G&A 
expenses  had  been  incurred  by  the  . 
parent  on  Zeta's  behalf.  For  further 
details,  see  Preliminary  Calculation    " 
Memorandum  from  LaVonne  Jackson, 
Senior  Accountant,  to  Neal  Halper, 
Director,  Office  of  Accounting,  Import 
Administration,  dated  February  28, 
2003. 

B.  Test  of  Home  Market  Prices 

On  a  product-specific  basis,  we 
compared  the  weighted-average  COP  to 
the  prices  of  home  market  sales  of  the 
foreign  like  product,  as  required  by 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  were 
made  at  prices  below  the  COP.  The 
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prices  were  exclusive  of  any  applicable 
movement  charges,  discounts,  and 
direct  and  indirect  selling  expenses.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  less  than 
their  COP,  we  examined,  in  accordance 
with  sections  773(b)(1)(A)  and  (B)  of  the 
Act,  whether  such  sales  were  made  (1) 
within  an  extended  period  of  time,  (2) 
in  substantial  quantities,  and  (3)  at 
prices  which  did  not  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  We  adjusted  Zeta's 
reported  home  market  indirect  selling 
expenses  to  exclude  certain 
misclassified  expenses.  For  further 
details,  see  Zeta's  Preliminary 
Calculation  Memorandum. 

3.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(c)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  we  determined  that  they 
represented  "substantial  quantities" 
within  an  extended  period  of  time,  and 
were  at  prices  which  would  not  permit 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
with  section  773(b)(1)  of  the  Act. 

The  results  of  our  cost  tests  for  Indo 
Evergreen  and  Zeta  indicated  for  certain 
home  market  products  that  less  than  20 
percent  of  Indo  Evergreen's  and  Zeta's 
home  market  sales  were  at  prices  less 
than  the  COP.  We  therefore  retained  all 
sales  of  these  models  in  our  analysis 
and  used  them  as  the  basis  for 
determining  NV. 

Our  cost  tests  also  indicated,  for  Zeta, 
that  for  certain  other  home  market 
products,  more  than  twenty  percent  of 
home  market  sales  within  an  extended 
period  of  time  were  at  prices  below  COP 
and  would  not  permit  the  full  recovery 
of  all  costs  within  a  reasonable  period 
of  time.  In  accordance  with  section 
773(b)(1)  of  the  Act,  we  excluded  these 
below-cost  sales  from  our  analysis  and 
used  the  remaining  sales  as  the  basis  for 
determining  NV. 

Price-to-Price  Comparisons 

For  Indo  Evergreen  and  Zeta,  we 
based  NV  on  the  price  at  which  the 
foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade,  and  at 
the  same  LOT  as  the  export  price,  as 


defined  by  section  773(a)(l)(B)(i)  of  the 
Act. 

Home  market  prir.es  were  based  on 
either  ex-factory  or  delivered  prices.  We 
reduced  NV  for  home  market  movement 
expenses,  where  appropriate,  in 
accordance  with  section  773(a)(6)(B)(ii). 
We  also  reduced  NV  for  packing  costs 
inciured  in  the  home  market,  in 
accordance  with  sectioji  773(a)(6)(B){i), 
and  increased  NV  to  account  for  U.S. 
packing  expenses  in  accordance  with 
section  773(a)(6)(A).  We  also  made 
adjustments  for  differences  in 
circumstances  of  sale  (COS)  in 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  351.410,  by  deducting 
home  market  direct  selling  expenses 
(i.e.,  imputed  credit)  and  adding  U.S. 
direct  selling  expenses  (i.e.,  imputed 
credit  and  bank  charges),  where 
applicable. 

Finally,  we  made  adjustments  to  NV, 
where  appropriate,  for  differences  in  - 
costs  attributable  to  differences  in  the 
physical  characteristics  of  the 
merchandise,  pursuant  to  section 
773{a)(6)(C)(ii)  of  the  Act  and  19  CFR 
351.411. 

Ciurenfiy  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank. 

Revocation 

The  Department  "may  revoke,  in 
whole  or  in  part"  an  antidimiping  duty 
order  upon  completion  of  a  review 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regulation  requires, 
inter  alia,  that  a  company  requesting 
revocation  must  submit  the  following: 
(1)  A  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  NV  in  the  current  review  period 
and  that  the  company  will  not  sell  at 
less  than  NV  in  the  future;  (2)  a 
certification  that  the  company  sold  the 
subject  merchandise  in  commercial 
quantities  in  each  of  the  three  years 
forming  the  basis  of  the  revocation 
request;  and  (3)  an  agreement  to 
reinstatement  in  the  order  or  suspended 
investigation,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order  (or 
suspended  investigation),  if  the 
Secretary  concludes  that  the  exporter  or 
producer,  subsequent  to  the  revocation, 
sold  the  subject  merchandise  at  less 
than  NV.  See  19  CFR  351.222(e)(1). 
Upon  receipt  of  such  a  request,  the 


Department  will  consider  the  following 
in  determining  whether  to  revoke  the 
order  in  part:  (1)  Whether  the  producer 
or  exporter  requesting  revocation  has 
sold  subject  merchandise  at  not  less 
than  NV  for  a  period  of  at  least  three 
consecutive  years;  (2)  whether  the 
continued  application  of  the 
antidimiping  duty  order  is  otherwise 
necessary  to  offset  dumping;  and  (3) 
whether  the  producer  or  exporter 
requesting  revocation  in  part  has  agreed 
in  writing  to  the  immediate 
reinstatement  of  the  order,  as  long  as 
any  exporter  or  producer  is  subject  to 
the  order,  if  the  Department  concludes 
that  the  exporter  or  producer, 
subsequent  to  revocation,  sold  the 
subject  merchandise  at  less  than  NV. 
See  19  CFR  351.222(b)(2);  see  also 
Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review  and  Intent  to 
Revoke  Antidumping  Duty  Order  in 
Part:  Certain  Pasta  From  Italy,  66  FR 
34414,  34420  (June  28,  2001). 

On  February  28,  2002,  Zeta  submitted 
a  request  that  the  Department  revoke  the 
order  covering  certain  preserved 
mushrooms  from  Indonesia  with  respect 
to  its  sales  of  subject  merchandise  in 
accordance  with  19  CFR  351.222.  In 
accordance  with  19  CFR  351.222(e)(1), 
the  request  was  accompanied  by 
certifications  from  Zeta  that,  for  a 
consecutive  three-year  period,  including 
this  review  period,  it  sold  the  subject 
merchandise  in  commercial  quantities 
at  not  less  than  NV,  and  would  continue 
to  do  so  in  the  future.  Zeta  also  agreed 
to  its  immediate  reinstatement  in  this 
antidumping  order,  as  long  as  any 
company  is  subject  to  the  order,  if  the 
Department  concludes  that,  subsequent 
to  revocation,  Zeta  sold  the  subject 
merchandise  at  less  than  NV.  We 
received  no  comments  from  the 
petitioner  on  Zeta's  request  for 
revocation. 

Based  on  the  preliminary  results  of 
,  this  review  and  the  final  results  of  the 
two  preceding  reviews,  Zeta  has 
preliminarily  demonstrated  three 
consecutive  years  of  sales  at  not  less 
than  NV.  Further,  in  determining 
whether  three  years  of  no  dumping 
establish  a  sufficient  basis  to  make  a 
revocation  determination,  the 
Department  must  be  able  to  determine 
that  the  company  continued  to 
participate  meaningfully  in  the  U.S. 
market  during  each  of  the  three  years  at 
issue.  See  19  CFR  351.222(d)(1),  which 
states  that,  "before  revoking  an  order  or 
terminating  a  suspended  investigation, 
the  Secretary  must  be  satisfied  that, 
during  each  of  the  three  (or  five)  years, 
there  were  exports  to  the  United  States 
in  commercial  quantities  of  the  subject 
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merchandise  to  which  a  revocation  or 
termination  will  apply."  19  CFR 
351.222(d)(1)  (emphasis  added);  see  also 
19  CFR  351.222(e)(l)(ii).  For  purposes  of 
revocation,  the  Department  must  be  able 
to  determine  that  past  margins  are 
reflective  of  a  company's  normal 
commercial  activity.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and 
Determination  To  Revoke  in  Part,  64  FR 
2173.  2175  (January  13.  1999);  see  also 
Pure  Magnesium  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revoke  Order  in 
Part.  64  FR  12977.  12979  (March  16. 
1999);  and  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  the  Antidumping  Order:  Rrass 
Sheet  and  Strip  from  the  Netherlands, 
65  FR  742  (January  6.  2000).  Sales 
during  the  FOR  which,  in  the  aggregate, 
are  of  an  abnormally  small  quantity  do 
not  provide  a  reasonable  basis  for 
determining  that  the  discipline  of  the 
order  is  no  longer  necessary  to  offset 
dumping. 

We  preliminarily  find  that  Zeta's 
aggregate  sales  to  the  United  States  were 
made  in  commercial  quantities  during 
the  past  three  consecutive  years.  See 
Zeta's  Preliminary  Calculation 
Memorandum.  Therefore,  we  can 
reasonably  conclude  that  the  zero  and 
de  minimis  margins  calculated  for  Zeta 
in  each  of  the  last  three  administrative 
reviews  are  reflective  of  the  company's 
normal  commercial  experience. 

Zeta  also  agreed  in  writing  that  it  will 
not  sell  subject  merchandise  at  less  than 
NV  in  the  future  and  to  the  immediate 
reinstatement  of  the  antidumping  order, 
as  long  as  any  exporter  or  producer  is 
subject  to  the  order,  if  the  Department 
concludes  that,  subsequent  to  the  partial 
revocation.  Zeta  has  sold  the  subject 
merchandise  at  less  than  NV.  Thus,  in 
light  of  the  above  apd  pursuant  to  19 
CFR  351.222,  we  preliminarily  find  that 
the  subject  merchandise  produced  and 
exported  by  Zeta  was  sold  at  not  less 
than  NV  for  a  period  of  at  least  three 
consecutive  years  and  that  dumping  is 
not  likely  to  resume  in  the  future. 
Consequently,  the  continuing 
imposition  of  an  antidumping  duty  is 
not  necessary  to  offset  dumping. 

Therefore,  if  these  preliminary  results 
are  affirmed  in  our  final  results,  we 
intend  to  revoke  the  order  in  part  with 
respect  to  merchandise  produced  and 
exported  by  Zeta.  In  accordance  with  19 
CFR  351.222(f)(3),  we  will  terminate  the 
suspension  of  liquidation  for  any  such 
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merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on 
the  first  day  after  the  period  under 
review,  and  will  instruct  the  Customs 
Service  to  refund  any  cash  deposits. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
weighted-average  dumping  margins  for 
the  period  February  1,  2001,  though 
January  31,  2002,  are  as  follows: 


Manutacture/exporter 

Margin  (per- 
cent) 

PT  Indo  Evergreen  Agro  Busi- 
ness Corp. 
PT  Zeta  Agro  Corporation  

0.30  (de  mini- 
mis) 
0.00 

We  will  disclose  calculations  used  in 
our  analysis  to  parties  to  this  proceeding 
within  five  days  of  the  publication  date 
of  this  notice.  See  19  CFR  351.224(b). 
Any  interested  party  may  request  a 
hearing  within  30  days  of  publication. 
See  19  CFR  351.310(c).  If  requested,  a 
hearing  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  work  day  thereafter. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  Room  B-099. 
Requests  should  contain:  (1)  The  party's 
name,  address  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  issues  to  be  discussed.  See  19 
CFR  351.310(c). 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  firom  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.309(c)  and  (d).  Parties 
who  submit  case  briefs  or  rebuttal  briefs 
in  this  proceeding  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Parties  are 
also  encouraged  to  provide  a  summary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs,  not 
later  than  120  dflys  after  the  date  of 
publication  of  this  notice. 

Assessment  Rates 

t 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate, 


entries.  For  assessment  purposes,  we  do 
not  have  the  actual  entered  values  for 
Indo  Evergreen  and  Zeta  because  these 
respondents  are  not  the  importers  of 
record  for  the  subject  merchandise. 
Accordingly,  we  intend  to  calculate 
importer-specific  assessment  rates  by 
aggregating  the  dumping- margins 
calculated  for  all  of  Indo  Evergreen's 
and  Zeta's  U.S.  sales  examined  and 
dividing  the  respective  amount  by  the 
total  quantity  of  the  sales  examined.  To 
determine  whether  the  duty  assessment 
rates  were  de  minimis,  in  accordance 
with  the  requirement  set  forth  in  19  CFR 
351.106(c)(2),  we  will  calculate 
importer-specific  ad  valorem  ratios 
based  on  export  prices. 

The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  We  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-specific  assessment  rate 
calculated  in  the  final  results  of  this 
review  is  above  de  minimis  (i.e.,  less 
than  0.50  percent).  See  19  CFR 
351.106(c)(1).  The  final  results  of  this 
review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
final  results  of  this  review  and  for  future 
deposits  of  estimated  duties,  where 
applicable. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  Indo  Evergreen 
(Zeta  is  excepted  due  to  revocation)  will 
be  that  established  in  the  final  results  of 
this  review,  except  if  the  rate  is  less 
than  0.50  percent,  and  therefore,  de 
minimis  within  the  meaning  of  19  CFR 
351.106(c)(1),  in  which  case  the  cash 
deposit  rate  will  be  zero;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
compeuiy-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  11.26 
percent,  the  "All  Others"  rate  made 
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effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.221. 

Dated:  February  28,  2003. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-5492  Filed  3-6-03;  8:45  am] 

BILLING  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-806] 

Silicon  Metal  from  the  People's 
Republic  of  Cliina:  Notice  of 
Rescission  of  New  Stiipper  Review  and 
Administrative  Review  for  China 
Shanxi  Province  Lin  Fen  Prefecture 
Foreign  Trade  Import  and  Export  Corp. 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Conunerce. 
SUMMARY:  In  response  to  timely  requests 
from  respondent,  China  Shanxi 
Province  Lin  Fen  Prefectuire  Foreign 
Trade  Import  and  Export  Corp.  (Lin 
Fen),  the  Department  of  Commerce  (the 
Department)  initiated  a  new  shipper 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  the  People's 
Republic  of  China  (PRC),  covering  the 
period  of  June  1 ,  2001  through 
November  30,  2001 ,  and  an 
administrative  review  covering  the 
period  of  June  1,  2001  through  May  31, 
2002.  See  Silicon  Metal  from  the 
People's  Republic  of  China  (PRC): 
Initiation  of  Antidumping  Duty  New 
Shipper  flevjejv,  67  FR  5966  (February 
8,  2002),  and  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  48435  (July  24,  20d2).  Since 
Lin  Fen  has  withdrawn  its  requests  for 


a  new  shipper  review  and  an 
administrative  review,  and  there  was  no 
request  for  review  from  any  other 
interested  party,  the  Department  is 
rescinding  these  reviews  in  accordance 
with  section  351.302(b)  and  section 
351.213  (d)(1)  of  the  Department's 
regulations,  respectively. 
EFFECTIVE  DATE:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christian  Hughes  or  Matthew  Renkey, 
AD/CVD  Enforcement  Group  III,  Office 
7,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20230;  telephone  (202)  482-0190 
and  (202)482-2312. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30,  2001,  Lin  Fen 
requested  that  the  Department  initiate  a 
new  shipper  review  of  its  sales  of 
silicon  metal  from  PRC  to  the  United 
States  pursuant  to  section  351.  214  of 
the  Department's  regulations.  On 
December  26,  2001,  the  Department  sent 
a  letter  informing  Lin  Fen  that  its 
request  was  deficient.  On  December  31, 
2001 ,  Lin  Fen  submitted  a  revised 
request  for  the  Department  to  initiate  a 
new  shipper  review  (December  is  the 
semi-aimual  aimiversary  month  of  this 
order).  On  January  31,  2002,  the 
Department  found  that  Lin  Fen's  new 
shipper  review  request  met  all  of  the 
regulatory  requirements  in  accordance 
with  section  351.214  (b)  of  the 
Department's  regulations  and,  therefore, 
initiated  this  new  shipper  review.  See 
Silicon  Metal  from  the  People's 
Republic  of  China  (PRC):  Initiation  of 
Antidumping  Duty  New  Shipper  Review, 
67  FR  5966  (February  8,  2002). 

On  June  28,  2002,  Lin  Fen  submitted 
a  timely  request  for  the  Department  to 
conduct  an  administrative  review 
covering  the  period  June  1,  2001 
through  May  31,  2002,  in  accordance 
with  section  351.213  (b)(2)  of  the 
Department's  regulations.  In  the  request, 
Lin  Fen  stated  that  it  had  one  sale  to  the 
United  States  of  the  subject 
merchandise  during  this  period  of 
review.  In  furtherance  of  the  request, 
Lin  Fen  stated  that  this  sale  was  already 
subject  to  the  ongoing  new  shipper 
review  of  Lin  Fen  and  stated  that  Lin 
Fen  had  no  other  sales  of  subject 
merchandise  to  the  United  States  during 
this  period  of  review.  On  July  18,  2002, 
the  Department  initiated  Lin  Fen's 
administrative  review  request.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  48435  (July  24,  2002). 


On  October  2.  2002.  Lin  Fen 
requested  an  expansion  of  the  six-month 
period  of  review  in  the  new  shipper 
review  in  order  to  include  both  a  sale 
to  an  unaffiliated  customer  and  an  entry 
of  subject  merchandise  into  the  United 
States  in  the  new  shipper  review.  In 
furtherance  of  the  request,  and  in 
accordance  with  section  351.  214  (j)(3) 
of  the  Department's  regulations.  Lin  Fen 
also  agreed  to  waive  the  time  limits  of 
351.214  (i)  so  that  the  Department  might 
conduct  the  new  shipper  review 
concurrently  with  the  admuiistrative  • 
review  for  the  period  June  1,  2001 
through  May  31,  2002.  The  Department 
granted  this  request  and  extended  the 
review  period  for  the  new  shipper 
review  fr^m  June  1 ,  2001  through 
November  30,  2001  to  June  1,  2001 
through  January  14.  2002.  and  it  also 
postponed  the  time  limit  for  the 
preliminary  results  of  the  new  shipper 
review  in  conjimction  with  the 
administrative  review.  See  Silicon  Metal 
From  the  People's  Republic  of  China 
(PRC):  Postponement  of  Time  Limit  for 
Preliminary  Results  of  New  Shipper 
Antidumping  Review  in  Conjunction 
with  Administrative  Review,  67  FR 
70403  (November  22.  2002). 

On  December  31.  2002,  Lin  Fen 
submitted  a  letter  withdrawing  its 
request  for  the  new  shipper  review  and 
administrative  review.  On  February  4, 
2003.  the  Department  issued  a 
memorandum  to  the  parties  analyzing 
these  withdrawals  and  stating  that  it 
intended  to  rescind  these  reviews  (see 
Memorandum  to  File  through  Maureen 
Flannerv,  Program  Manager,  Office  of 
AD/CVD  Enforcement  VII,  from 
Christian  Hughes,  Analyst:  Silicon 
Metal  from  the  People's  Republic  of 
China:  Release  of  Intent  to  Rescind 
Memorandum  for  New  Shipper  Review 
and  Administrative  Review  for  China 
Shanxi  Province  Lin  Fen  Prefecture 
Foreign  Trade  Import  and  Export  Corp., 
dated  February  4.  2003.  We  received  no 
comments  from  any  parties  on  this     . 
memorandimj. 

Rescission  of  Antidumping  Duty  New 
Shipper  Review  and  Rescission,  in  Part, 
of  Administrative  Review 

The  Department  is  rescinding  the 
antidumping  duty  new  shipper  review 
of  Lin  Fen  covering  the  period  June  1 , 
2001  through  January  14.  2002,  and  the 
administrative  review  covering  the 
period  June  1,  2001  through  May  31. 
2002,  in  accordance  with  section 
351.302(b)  and  section  351.213(d)(1)  of 
the  Department's  regulations, 
respectively.  Although  Lin  Fen's 
withdrawals  from  these  reviews  were 
not  within  the  normal  time  limits 
prescribed  in  section  351.214(f)  and 
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,  section  351.213(d)(1)  of  the 
Department's  regulations,  we  hnd  that, 
under  the  circumstances  of  these 
reviews,  it  is  appropriate  to  accept  the 
withdrawals  and  rescind  the  reviews. 

First,  with  respect  to  the 
administrative  review,  the  Department 
has  confirmed  through  a  U.S.  Customs 
query  that  there  were  no  entries  of 
silicon  metal  during  the  period  of 
review  except  for  those  covered  by  the 
new  shipper  review.  As  such,  although 
the  withdrawal  request  was  untimely,  it 
is  reasonable  to  accept  it  since  the 
Department  would  have  rescinded  the 
administrative  review  due  to  no 
shipments  in  accordance  with  section 
351.213(d)(3)  of  the  Department's 
regulations.  Thus,  the  result  is  the  same: 
if  any  shipments  are  made  by  Lin  Fen, 
such  shipments  will  be  subject  to  the 
PRC-wide  rate  until  anothef  review  is 
requested. 

With  respect  to  the  new  shipper 
review,  a  rescission  will  not  provide  any 
advantage  to  Lin  Fen.  The  assessment 
rate  for  the  new  shipper  sales  will  be  the 
PRC-wide  rate,  which  is  the  only  rate, 
as  well  as  the  highest  rate,  from  any 
segment  of  this  proceeding.  Moreover, 
continuing  the  new  shipper  review 
would  result  in  an  inefficient  use  of  the 
Department's  resources  since  the 
Department  would  have  to  issue 
multiple  determinations,  and  request 
and  analyze  comments  from  the 
interested  parties.  Based  on  the 
foregoing  reasons,  we  find  it  appropriate 
to  rescind  the  new  shipper  and 
administrative  reviews  of  Lin  Fen. 

Cash  Deposit  Requirements 

Bonding  will  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  Lin  Fen  of  silicon  metal 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  in  the 
United  States  on  or  after  the  publication 
of  this  notice  in  the  Federal  Register. 
The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  for  all 
shipments  of  silicon  metal  by  Lin  Fen 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(2)(C)  of  the  Act.  For  silicon  metal 
exported  by  Lin  Fen,  the  cash  deposit 
rate  will  be  the  PRC-wide  rate,  which  is 
currently  139.49  percent.  There  are  no 
changes  to  the  rates  applidable  to  any 
other  company  under  this  order.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  this  notice. 


Notification  of  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  section  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  period  of  review.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  thefr 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely ' 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  and  notice  is 
issued  and  published  in  accordance 
with  section  351.214(f)(3)  and  section 
351.213(d)(4)  of  the  Department's 
regulations  and  sections  751(a)(1),  and 
751(a)(2)(B)  of  the  Act. 

Dated:  February  28.  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-5489  Filed  3-6-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-ai0] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Bar  From  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India  with  respect  to 
Isibars  Limited;  Mukand,  Ltd.;  Venus 
Wire  Industries  Limited;  and  the  Viraj 
Group,  Ltd.  (Viraj  Alloys,  Ltd.;  Viraj 
Forgings,  Ltd.;  and  Viraj  Impoexpo, 
Ltd.).  This  review  covers  sales  of 
stainless  steel  bar  to  the  United  States 


during  the  period  February  1,  2001, 
through  January  31,  2002. 

We  preliminarily  find  that,  during  the 
period  of  review,  sales  of  stainless  steel 
bar  from  India  were  made  below  normal 
value.  If  the  preliminary  results  are 
adopted  in  the  final  results  of  this 
administrative  review,  we  will  instruct 
the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Cole 
Kyle  or  Ryan  Langan,  Office  1,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Conunerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone  (202) 
482-1503  or  (202) 482-2613 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  1,  2002,  the  Department 
published  a  notice  in  the  Federal 
Register  (67  FR  4945)  of  the  opportunity 
for  interested  parties  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India.  In  February  2001, 
the  Department  received  timely  requests 
for  an  administrative  review  from 
Carpenter  Technology  Corp.,  Crucible 
Specialty  Metals  Division  of  Crucible 
Materials  Corp.,  Electralloy  Corp.,  Slater 
Steels  Corp.,  Empire  Specialty  Steel  and 
the  United  Steelworkers  of  America 
(AFL-CIO/CLC)  (collectively, 
"petitioners")  and  Viraj  Group  Ltd.,  an 
Indian  producer  of  the  subject 
merchandise.  On  March  11,  2002,  the 
Department  received  a  review  request 
from  Ferro  Alloys  Corp.  Ltd.  ("Facor"), 
an  Indian  exporter/producer  of  the 
subject  merchandise.  However,  since 
Facor's  review  request  was  not  timely 
filed  in  accordance  with  19  CFR 
351.213(b)(2)  (April  2001),  we  did  not 
consider  it  when  initiating  this 
administrative  review. 

In  accordance  with  19  CFR 
351.221(b)(1),  we  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  March  27, 
2002  (67  FR  14696)  with  respect  to  the 
following  exporter/producers  of  the 
subject  merchandise:  Isibars  Limited 
("Isibars");  Mukand,  Ltd.  ("Mukand"); 
Venus  Wire  Industries  Limited 
("Venus");  and  the  Viraj  Group,  Ltd. 
("Viraj").  The  period  of  review  ("POR") 
is  February  1,  2001  through  January  31, 
2002. 

On  March  27,  2002,  the  petitioners 
requested  the  Department  to  conduct 
verification  in  this  review.  On  May  22, 
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2002,  the  Department  issued 
antidumping  duty  questionnaires  to 
Isibars,  Venus,  Viraj  and  Mukand.  We 
received  timely  responses  from  Isibars, 
Venus  and  Viraj  (collectively, 
"respondents").  Mukand  did  not  file  a 
timely  response  to  our  questionnaire 
[see  "Facts  Available"  section  below  for 
further  details).  We  issued  supplemental 
questionnaires  to  the  respondents  and 
received  responses  frxim  September 
2002  to  February  2003. 

On  October  11,  2002,  the  petitioners 
submitted  a"timely  allegation  that  Viraj 
made  sales  below  the  cost  of  production 
("COP").  We  found  that  the  petitioners' 
allegation  provided  a  reasonable  basis  to 
believe  or  suspect  that  sales  in  the  home 
market  by  Viraj  had  been  made  at  prices 
below  the  COP.  On  November  6,  2002, 
pursuant  to  section  773(b)  of  the  Tariff 
Act  of  1930,  as  amended  effective 
January  1, 1995  ("the  Act")  by  the 
Uruguay  Round  Agreements  Act 
("URAA"),  we  initiated  an  investigation 
to  determine  whether  Viraj  made  home 
market  sales  during  the  POR  at  prices 
below  the  COP,  within  the  meaning  of 
section  773(b)  of  the  Act  (see 
Memorandum  from  Team  to  Susan 
Kuhbach,  Director,  AD/CVD 
Enforcement  Office  1,  "Allegation  of 
Sales  Below  the  Cost  of  Production  for 
Viraj  Impoexpo  Ltd.,"  dated  November 
6,  2002).  Accordingly,  we  notified  Viraj 
that  it  must  respond  to  Section  D  of  the 
antidumping  duty  questiormaire. 

On  October  16,  2002,  the  Department 
found  that  because  several  of  the 
respondents  in  this  proceeding  had 
outstanding  supplemental 
questionnaires  and  the  Department 
required  time  to  review  and  analyze  the 
responses  once  they  were  received,  it 
was  not  practicable  to  complete  this 
review  within  the  time  allotted. 
Accordingly,  we  published  an  extension 
of  time  limit  for  the  completion  of  the 
preliminary  results  of  this  review  to  no 
later  than  February  28,  2003,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act  and  19  CFR  351.213(h)(2).  See 
Stainless  Steel  Bar  from  India; 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  the  Antidumping 
Duty-Administrative  Review,  67  FR 
64870  (October  22,  2002). 

Scope  of  the  Order 

Imports  covered  by  this  review  are 
shipments  of  stainless  steel  bar  ("SSB"). 
SSB  means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  otherwise  cold-finished, 
or  ground,  having  a  uniform  solid  cross 
section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares). 


triangles,  hexagons i  octagons,  or  other 
convex  polygons.  SSB  includes  cOld- 
finished  SSBs  that  are  timied  or  ground 
in  straight  lengths,  whether  produced 
from  hot-rolled  bar  or  from  straightened 
and  cut  rod  or  wire,  and  reinforcing  bars 
that  have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
1 50  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes,  and  sections. 

Tne  SSB  subject  to  these  reviews  is 
currently  classifiable  under  subheadings 
7222.11.00.05,  7222.11.00.50, 
7222.19.00.05,  7222.19.00.50, 
7222.20.00.05,  7222.20.00.45, 
7222.20.00.75,  and  7222.30.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Facts  Otherwise  Available 

Section  776(a)(2)  of  the  Act  provides 
that  the  Department  shall  apply  "facts 
otherwise  available"  if,  inter  aha,  a 
respondent  (A)  withholds  information 
that  has  been  requested;  (B)  fails  to 
provide  information  within  the 
deadlines  established,  or  in  the  form  or 
maimer  requested  by  the  Department, 
subject  to  subsections  (c)(1)  and  (e)  of 
Section  782;  (C)  significantly  impedes  a 
proceeding;  or  (D)  provides  information 
that  cannot  be  verified. 

Section  782(e)  of  the  Act  further 
provides  that  the  Department  shall  not 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  and 
that  is  necessary  to  the  determination 
but  does  not  meet  all  the  applicable 
requirements  established  by  the 
Department  if  (1)  the  information  is 
submitted  by  the  deadline  established 
for  its  submission;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability  in 
providing  the  information  and  meeting 
the  requirements  established  by  the 
Department  with  respect  to  the 


information;  and  (5)  the  information  can 
be  used  without  undue  difficulties. 

On  May  22,  2002,  the  Department 
issued  the  antidumping  duty 
questionnaire  to  Mukand.  The  first  page 
of  the  questionnaire  established  a  due 
date  of  June  28,  2002,  for  Mukand's 
response.  In  addition,  the  cover  letter  to 
the  questionnaire  instructed  Mukand  to 
formally  request  an  extension  of  time  in 
writing  before  the  due  date  if  it  was 
unable  to  respond  to  the  questionnaire 
within  the  specified  time  limit.  On 
August  2,  2002,  Mukand  submitted  a 
letter  to  the  Department  stating  that  it 
did  not  believe  it  was  required  to 
respond  to  the  Department's 
questionnaire.  Mukand's  letter  also 
stated  that  Mukand  had  made  no 
shipments  of  the  subject  merchandise  to 
the  United  States  during  the  POR. 
However,  the  Department  examined 
shipment  data  furnished  by  the  Customs 
Service  and  found  that  there  were  U.S. 
shipments  of  subject  merchandise  from 
Mukand  during  the  POR. 

Mukand's-August  2,  2002  letter  was 
the  first  and  only  commimication  the 
Department  received  from  Mukand 
relating  to  this  administrative  review. 
Mukand  did  not  request  an  extension  of 
time  to  respond  to  the  Department's 
questionnaires  prior  to  the  June  28,  2002 
response  deadhne  nor  did  Mukand,  at 
any  time,  inform  the  Department  that  it 
was  having  difficulties  submitting  the 
requested  information.  (See  section 
782(c)  of  the  Act.)  Lastly,  Mukand's 
statement  that  it  had  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR  appears 
inconsistent  with  U.S.  customs  data;  in 
addition,  Mukand's  letter  was  submitted 
well  after  the  June  28,  2002 
questiormaire  response  due  date. 
Therefore,  on  August  21,  2002,  the 
Department  sent  Mukand  a  letter 
explaining  that  its  August  2.  2002 
submission  was  being  returned,  that  all 
other  copies  had  been  destroyed  in 
accordance  with  19  CFS  351.302(d)(2), 
and  that  none  of  the  information  in  the 
August  2,  2002  submission  would  be 
considered  in  this  administrative  review 
[see  Letter  to  Mukand  Ltd., 
"Administrative  Review  of  Stainless 
Steel  Bar  from  India,"  which  is  available 
in  the  Department's  Central  Records 
Unit,  Room  B-099). 

Because  Mukand  did  not  respond  to 
the  Department's  antidumping  duty 
questionnaire  within  the  deadline  for 
submission  of  such  information,  the  use 
of  facts  otherwise  available  is 
appropriate  and  in  accordance  with 
section  776(a)(2)(B)  of  the  Act.  The 
Department  applies  adverse  facts 
available  "to  ensure  that  the  party  does 
not  obtain  a  more  favorable  result  by 
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failing  to  cooperate  than  if  it  had 
cooperated  fully."  Uruguay  Round 
Agreements  Act,  Statement  of 
Administrative  Action,  H.R.  Doc  No. 
103-316.  vol.  1,  at  870  (1994)  {"SAA"). 
In  determining  the  appropriate  facts 
available  to  apply  to  Mukand.  we 
preliminarily  find  that  an  adverse 
inference  is  warranted  because  Mukand 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  reply  to  a  request 
for  information  from  the  Department 
under  section  776(b)  of  the  Act. 

As  adverse  facts  available,  we  have 
assigned  Mukand  a  margin  of  21.02 
percent,  the  highest  margin  alleged  in 
the  petition,  in  accordance  with  section 
776(b)(1).  (This  margin  was  also 
assigned  to  Mukand  in  the  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Bar 
from  India.  59  FR  66915  (December  28. 
1994)  ["LTF\^  Final")  as  adverse  facts 
available  because  it  failed  to  respond  to 
the  Department's  questionnaire.) 
Section  776(b)  of  the  Act  notes  that  an 
adverse  facts  available  rate  may  include 
reliance  on  information  derived  from: 
(1)  The  petition:  (2)  a  final 
determination  in  the  investigation:  (3) 
any  previous  review;  or  (4)  any  other 
information  placed  on  the  record.  Thus, 
the  statute  does  not  limit  the  specific 
sources  from  which  the  Department  may 
obtain  information  for  use  as  facts 
available.  The  SAA  recognizes  the 
importance  of  facts  available  as  an 
investigative  tool  in  antidumping 
proceedings.  The  Department's  potential 
use  of  facts  available  provides  the  only 
incentive  to  foreign  exporters  and 
producers  to  respond  to  the 
Department's  questionnaires.  See  SAA 
at  868. 

Section  776(c)  of  the  Act  mandates 
that  the  Department,  to  the  extent 
practicable,  shall  corroborate  secondary 
information  (such  as  petition  data)  using 
independent  sources  reasonably  at  its 
disposal.  In  accordance  with  the  law. 
the  Department,  to  the  extent 
practicable,  will  examine  the  reliability 
and  relevance  of  the  information  used. 

To  corroborate  the  selected  margin. 
^  we  compared  it  to  individual 
transaction  margins  for  companies  in 
this  administrative  review  with 
weighted-average  margins  above  de 
minimis.  We  found  that  the  selected 
margin  falls  within  the  range  of 
individual  transaction  margins  and  that 
there  was  a  significant  number  of  sales, 
made  in  the  ordinary  course  of  trade,  in 
commercial  quantities,  with  margins 
near  or  exceeding  21.02  percent.  This 
evidence  supports  the  reliability  of  this 
margin  and  an  inference  that  the 
selected  rate  might  reflect  Mukand's 
actual  dumping  margin. 


With  respect  to  the  relevance  aspect 
of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  inappropriate.  Where 
circumstances  indicate  (hat  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  \Vill 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  6812.  6814  (Feb.  22. 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin)). 
Therefore,  we  also  examined  whether 
any  information  on  the  record  would 
discredit  the  selected  rate  as  reasonable 
facts  available  for  Mukand.  No  such 
information  exists.  In  particular,  there  is 
no  information,  such  as  reliable 
evidence  of  Mukand's  export  prices, 
that  might  lead  to  a  conclusion  that  a 
different  rate  would  be  more 
appropriate. 

Accordingly,  we  have  assigned 
Mukand.  in  this  administrative  review, 
the  rate  of  21.02  percent  as  total  adverse 
facts  available.  This  is  consistent  with 
section  776(b)  of  the  Act  which  states 
that  adverse  inferences  may  include 
reliance  on  information  derived  from 
the  petition. 

Finallv.  we  note  that  Mukand.  Parek 
Bright  Bars  Pvt.  Ltd.  C'Farek")  and  Shah 
Alloys,  Ltd.  ("Shah"),  are  currently 
subject  to  the  21.02  percent  rate  because 
they  failed  to  respond  to  the 
Department's  request  for  information  in 
the  LTFV  Final  or  in  prior 
administrative  reviews.  See  LTFV  Final. 
Stainless  Steel  Bar  from  India:  Final 
Results  of  Antidumping  Duty  New' 
Shipper  Review.  65  FR  3662  (January  24. 
2000)  and  Stainless  Steel  Bar  from 
India:  Final  Results  of  Antidumping 
Duty  Review  and  New  Shipper  Review 
and  Partial  Rescission  of  Administrative 
Review.  65  FR  48965  (August  10,  2000). 

Collapsing 

Viraj 

In  this  administrative  review,  in  past 
administrative  reviews  of  stainless  steel 
bar  from  India,  and  in  other 
antidumping  proceedings  before  the 
Department,  the  Viraj  Group  Ltd.  has 
responded  to  the  Department's 
questionnaires  on  behalf  of  the  affiliated 
companies  comprising  the  Viraj  Group; 
Ltd.  (i.e.,  VAL.  VIL,  and  VFL).  See 
Stainless  Steel  Bar  from  India;  Final 
Results  of  Antidumping  Duty 


Administrative  Review,  67  FR  45956 
(July  11,  2002)  ("2001  AR  Final").  See 
also  Stainless  Steel  Wire  Rod  From 
India:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  67  FR 
37391  (May  29,  2002):  Stainless  Steel 
Wire  Rod  From  India:  Preliminary 
Results  and  Partial  Rescission  of 
Antidumping  Dutv  Administrative 
Review.  68  FR  1040  (January  8,  2003); 
and  Certain  Forged  Stainless  Steel 
Flanges  From  India:' Preliminary  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review,  67  FR 
10358  (March  7,  2002).  affirmed  in 
Certain  Stainless  Steel  Flanges  From 
India;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  67  FR 
62439  (October  7,  2002).  In  the  2001  AR 
Final,  the  Department  collapsed  VAL, 
VIL  and  VFL  because  the  record 
evidence  demonstrated  that  VAL  and 
VIL  were  able  to  produce  similar  or 
identical  merchandise  (i.e.,  the 
merchandise  under  review)  during  the 
FOR  and  could  continue  to  do  so, 
independently  or  under  existing 
agreements,  without  substantial 
retooling  of  their  production  facilities. 
The  Department  also  found  that  there 
was  a  significant  potential  for  the 
manipulation  of  price  and  production 
among  VAL,  VIL  and  VFL.  Because  the 
record  evidence  in  this  review  is 
consistent  with  the  facts  upon  which 
the  Department  relied  in  past 
administrative  reviews,  we  continue  to 
find  that  VAL.  VIL  and  VLF  are 
affiliated  and  should  be  treated  as  one 
entity  for. the  purposes  of  this 
administrative  review  (i.e.,  collapsed) 
pursuant  to  section  771(33)  of  the  Act 
and  19  CFR  351.401(f). 

Isibars 

Isibars  Limited  responded  to  the 
Department's  questionnaire  in  this 
administrative  review  on  behalf  of 
Isibars  Limited  and  its  affiliates,  Zenstar 
Impex-C'Zenstar")  and  Isinox  Steel,  Ltd. 
("Isinox")  (collectively,  "Isibars").  In 
the  LTFV  Final  and  in  Stainless  Steel 
Bar  from  India:  Final  Results  of 
Antidumpipg  Duty  Administrative 
Review  and  New  Shipper  Review  and 
Partial  Rescission  of  Administrative 
Review.  65  FR  48965  (August  10,  2000), 
the  Department  determined  that  Isibars 
Limited,  Zenstar,  and  Isinox  were 
affiliated,  and  should  be  collapsed  and 
considered  one  entity  pursuant  to 
section  771(33)  of  the  Act  and  19  CFR 
351.401(f).  Because  Isibars  and  Zenstar 
share  a  common  director  and  are 
dependent  upon  each  other  for 
procurement,  production  and  sales 
purposes,  we  And  that  Isibars  and 
Zenstar  are  affiliated  persons  in 
accordance  with  771(33)(F)  &  (G)  of  die 
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Act.  The  record  evidence  in  this 
administrative  review  demonstrates  that 
Isibars  and  Isinox  were  able  to  produce 
similar  or  identical  merchandise  (i.e., 
the  merchandise  under  review)  during 
the  FOR  and  could  continue  to  do  so 
without  substantial  retooling  of  their 
production  facilities.  In  addition,  record 
indicates  that  there  was  a  significant 
potential  for  the  manipulation  of  price 
and  production  among  Isibars,  Isinox 
and  Zenstar  during  the  FOR.  Therefore, 
we  find  that  Isibars,  Isinox  and  Zenstar 
are  affiliated  and  should  be  treated  as 
one  entity  for  the  purposes  of  this 
administrative  review  (i.e.,  collapsed) 
pursuant  to  section  771(33)  of  the  Act 
and  19  CFR  351.401(f). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SSB 
from  India  to  the  United  States  were 
made  at  less  than  normal  value,  we 
compared  export  price  ("EP")  or 
constructed  export  price  ("CEP")  to  the 
normal  value  ("NV"),  as  described  in 
the  "Export  Price  and  Constructed 
Export  Price"  and  "Normal  Value" 
sections  of  this  notice.  In  accordance 
with  19  CFR  351.414(c)(2),  we 
compared  individual  EPs  and  CEPs  to 
weighted-average  NVs,  which  were 
calculated  in  accordance  with  section 
777A(d)(2)ofdieAct. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  and  sold  by  the  respondents 
in  the  home  market  during  the  FOR  that 
fit  the  description  in  the  "Scope  of  the 
Order"  section  of  this  notice  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  of  identical 
merchandise  in  the  home  market  made 
in  the  ordinary  course  of  trade,  where 
possible.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  made  in  the  ordinary  course  of 
trade  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  course  of  trade.  To  determine 
the  appropriate  product  comparisons, 
we  considered  the  following  physical 
characteristics  of  the  products  in  order 
of  importance:  type,  grade,  remelting, 
type  of  final  finishing  operation,  shape, 
and  size. 

Export  Price  and  Constructed  Export 
Price 

We  calculated  EP  in  accordance  with 
Section  772(a)  of  the  Act  for  those  sales 
where  the  merchandise  was  sold  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  by  the 


exporter  or  producer  outside  the  United 
States  and  the  constructed  export  price 
methodology  was  not  otherwise 
indicated.  We  based  EP  on  packed  ex- 
factory,  CIF,  and  delivered  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  identified  the  corrfect  starting 
price  by  adjusting  the  reported  gross 
unit  price,  where  applicable,  for  interest 
revenue,  taxes,  and  billing  adjustments 
(see  below).  We  made  deductions  ft-om 
the  starting  price  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  These 
deductions  included,  where  » 

appropriate,  domestic  inland  freight, 
brokerage  and  handling,  international 
freight,  marine  insurance,  U.S.  customs 
duties,  U.S.  inland  freight,  and  other 
U.S.  transportation  expenses. 

In  accordance  with  Section.  772(b)  of 
the  Act,  we  calculated  CEP  for  those 
sales  to  the  first  imaffiliated  purchaser 
that  took  place  after  importation  into  the 
United  States.  We  based  CEP  on  packed 
CIF  and  C&F  duty-paid  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  identified  the  starting  price 
and  made  deductions  for  movement 
expenses,  incliuding  domestic  inland 
fi-eight,  international  freight,  marine 
insurance,  brokerage  and  handling,  U.S. 
customs  duties,  and  other  transportation 
expenses,  where  appropriate,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  In  accordance  with  section 
772(d)(1)  of  the  Act,  we  deducted  those 
selling  expenses  associated  vrith 
economic  activities  occurring  in  the 
United  States,  including  direct  and 
indirect  selling  expenses.  Lastly,  we 
made  an  adjustment  for  profit  -n 
accordance  with  section  772(d)(3)  of  the 
Act. 

To  calculate  the  EP  and  CEP,  we 
relied  upon  the  data  submitted  by  the 
respondents,  except  where  noted  below: 

Isibars 

Isibars  reported  that  it  paid,  upon 
shipment,  excise  taxes  on  subject 
merchandise  exported  to  the  United 
States.  Isibars  has  not  reported  these 
taxes  separately,  as  it  claims  they  are 
subsequently  rebated  upon 
demonstration  that  the  merchandise  was 
exported.  However,  Isibars  has  failed  to 
provide  sufficient  documentation 
showing  that  the  tax  was  refunded  upon 
export.  Based  on  a  review  of  Isibars, 
U.S.  sales  invoices  provided  in  its 
October  28,  2002  submission,  it  appears 
that  Isibars'  reported  gross  unit  prices 
include  thS  excise  tax.  Therefore, 
pursuant  to  section  772(c)(2)(B),  we 
used  the  tax  rate  reported  by  Isibars  to 
calculate  the  transaction-specific  tax 
and  have  deducted  that  amount  from 
the  starting  price.  See  Memorandum  to 


File  "Isibars  Limited  Preliminary' 
Results  Calculation  Memorandum" 
dated  February  28,  2003  ("Isibars 
Calculation  Memorandum"). 

Venus 

Venus  reported  discounts  in  its  sales 
databases.  However,  the  information  on 
the  record  indicates  that  the  discounts 
are  actually  billing  adjustments  (i.e., 
adjustments  to  price).  Therefore,  for  the 
preliminary  results,  we  have  treated 
Venus'  reported  discounts  as  billing 
adjustments.  See  Memorandum  to  File 
"Venus  Wire  Industries  Limited 
Preliminary  Results  Calculation 
Memorandum"  dated  February  28,  2003 
("Venus  Calculation  Memorandum"). 

Viraj 

For  two  sales,  we  revised  Viraj's 
control  numbers  to  reflect  the  reported 
model  matching  characteristics.  See 
Memorandum  to  File  "Viraj  Group.  Ltd. 
Preliminary  Results  Calculation 
Memorandum"  dated  Februar\'  28.  2003 
("Viraj  Calculation  Memorandum"). 

i  Duty  Drawback 

Isibars,  Venus  and  Viraj  claimed  a 
duty  drawback  adjustment  based  on 
their  participation  in  the  Indian 
government's  Duty  Entitlement 
Passbook  Program.  Such  adjustments 
are  permitted  under  section  772(c)(1)(B) 
of  the  Act. 

The  Department  will  grant  a 
respondent's  claim  for  a  duty  drawback 
adjustment  where  the  respondent  has 
demonstrated  that  there  is  (1)  a 
Sufficient  link  between  the  import  duty 
and  the  rebate,  and  (2)  a  sufficient 
amount  of  raw  materials  imported  and 
used  in  the  production  of  the  final 
exported  product.  See  Rajinder  Pipe  Ltd. 
V.  U.S.  ("Rajinder  Pipes").  70  F.  Supp. 
2d  135D,  1358  (Ct.  Int'l  Trade  1999).  In 
Rajinder  Pipes,  the  Court  of 
International  Trade  upheld  the 
Department's  decision  to  deny  a 
respondent's  claim  for  duty  drawback 
adjustments  because  there  was  not 
substantial  evidence  on  the  record  to 
establish  that  part  one  of  the 
Departrnent's  test  had  been  met.  See 
also  I'ira;  Group.  Ltd.  v.  United  States 
of  America  and  Carpenter  Technology, 
Corp..  et  al..  Slip  Op.  01-104  (CIT 
August  15,2001). 

In  this  administrative  review,  Isibars, 
Venus  and  Viraj  have  failed  to 
demonstrate  that  there  is  a  link  between 
the  import  duty  paid  and  the  rebate 
received,  and  that  imported  raw 
materials  are  used  in  the  production  of 
the  final  reported  product.  Because  they 
have  failed  to  meet  the  Department's 
requirements,  we  are  denying  the 
respondents'  requests  for  a  duty 
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drawback  adjustment.  See,  Isibars 
Calculation  Memorandum.  Viraj 
Calculation  Memorandum,  and  Venus 
Calculation  Memorandum  for  further 
details. 

Normal  Value 

A.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  whether  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared 
each  respondent's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with  19 
CFR  404(b)(2).  Because  each 
respondent's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  qierchandise,  we  determined 
that  the  home  market  was  viable. 

B.  Cost  of  Production 
1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  the  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  general  and 
administrative  expenses  ("G&A"),  and 
interest  expenses,  and  home  market 
packing  costs,  where  appropriate  [see 
the  "Test  of  Comparison  Market  Sales 
Prices"  section  below  for  treatment  of 
home  market  selling  expenses). 
For  each  respondent,  we  have 
implemented  a  change  in  practice 
regarding  the  treatment  of  foreign 

'  exchange  gains  and  losses.  The 
Department's  previous  practice  was  to 
have  respondents  identify  the  source  of 
all  foreign  exchange  gains  and  losses 
(e.g..  debt,  accounts  receivable,  accounts 

.  payable,  cash  deposits)  at  both  a 
consolidated  and  unconsolidated 
corporate  level.  At  the  consolidated 
level,  the  current  portion  of  foreign 
exchange  gains  and  losses  generated  by 
debt  or  cash  deposits  was  included  in 
the  interest  expense  rate  computation. 
At  the  unconsolidated  producer  level, 
foreign  exchange  gains  and  losses  on 
accounts  payable  were  either  included 
in  the  G&A  rate  computation,  or  under 
certain  circumstances,  in  the  cost  of 
manufacturing.  Gains  and  losses  on 
accounts  receivable  at  both  the 
consolidated  and  unconsolidated 
producer  levels  were  excluded  from  the 
COP  and  CV  calculations. 

Instead  of  splitting  apart  the  foreign 
exchange  gains  and  losses  as  reported  in 


an  entity's  financial  statements,  we  will 
normally  include  in  the  interest  expense 
computation  all  foreign  exchange  gains 
and  losses.  In  doing  so,  we  will  no 
longer  include  a  portion  of  foreign 
exchange  gains  and  losses  horn  two 
different  financial  statements  (i.e., 
consolidated  and  unconsolidated 
producer).  Instead,  we  will  only  include 
the  foreign  exchange  gains  and  losses 
reported  in  the  financial  statement  of 
the  same  entity  used  to  compute  each 
respondent's  net  interest  expense  rate. 
This  approach  recognizes  that  the  key 
measure  is  not  necessarily  what 
generated  the  exchange  gain  or  loss  as 
opposed  to  how  well  the  ■entity  as  a 
whole  was  able  to  manage  its  foreign 
currency  exposure  in  any  one  currency. 
As  such,  for  the  preliminary  results,  we 
included  all  foreign  exchange  gains  or 
losses  in  the  interest  expense  rate 
computation.  We  note,  however,  that 
there  may  be  unusual  circumstances 
which  may  cause  the  Department  to 
deviate  from  this  general  practice. 

We  relied  on  the  COP  data  submitted 
by  the  respondents,  except  where  noted 
below: 

Isibars  " 

Isibars  claimed  a  startup  adjustment 
for  its  new  bar  and  rod  mill. 

Section  773(f)(l)(C)(ii)  of  the  Act 
authorizes  adjustments  for  startup 
operations  "only  where  (I)  a  producer  is 
using  new  production  facilities  or 
producing  a  new  product  that  requires 
substantial  additional  investment,  and 
(II)  production  levels  are  limited  by 
technical  factors  associated  with  the 
initial  phase  of  commercial  production. 
For  purposes  of  subclause  (II),  the  initial 
phase  of  commercial  production  ends  at 
the  end  of  the  startup  period.  In 
determining  whether  commercial 
production  levels  have  been  achieved, 
the  administering  authority  shall 
consider  factors  unrelated  to  startup 
operations  that  might  affect  the  volume 
of  production  processed,  such  as 
demand,  seasonality,  or  business 
cycles."  Moreover,  the  SAA  at  836 
directs  that  attainment  of  peak 
production  levels  will  not  be  the 
standard  for  identifying  the  end  of  the 
startup  period  because  the  startup 
period  may  end  well  before  a  company 
achieves  optimum  capacity  utilization. 
In  addition,  the  SAA  notes  that 
Commerce  will  not  extend  the  startup 
period  so  as  to  cover  improvements  and 
cost  reductions  that  may  occur  over  the 
entire  life  cycle  of  the  product.  The  SAA 
further  instructs  that  a  producer's 
projections  of  future  volume  or  cost  will 
be  accorded  little  weight,  as  actual  data 
regarding  production  are  much  more 
reliable  than  a  producer's  expectations. 


The  SAA  also  notes  that  the  burden  is 
on  the  respondent  to  demonstrate  its 
entitlement  to  a  startup  adjustment; 
specifically,  the  respondent  must 
demonstrate  that  production  levels  were 
limited  by  technical  factors  associated 
with  the  initial  phase  of  commercial 
production  and  not  by  factors  unrelated 
to  startup,  such  as  marketing  difficulties 
or  chronic  production  problems. 

In  this  administrative  review,  Isibars 
stated  that  its  new  bar  and  rod  mill 
started  trial  runs  in  June  1998.  Isibars 
claims  that  it  began  initial  commercial 
production  on  April  1,  2001,  because  it 
was  required  to  do  so  by  its  lenders. 
Isibars  notes  that  it  complied  with  its 
lenders'  requirement  even  though  the 
plant  had  not  been  fully  stabilized  and 
it  was  not  able  to  produce  merchandise 
in  commercially  feasible  quantities. 
Isibars  submitted  a  startup  adjustment 
based  on  the  theoretical  production 
capacity  of  the  mill  based  on  a  24-hour 
operation  period.  As  noted  above,  the 
SAA  directs  that  attainment  of  peak 
production  levels  will  not  be  the 
standard  for  identifying  the  end  of  the 
startup  period  because  the  startup 
period  may  end  well  before  a  company 
achieves  optimum  capacity  utilization. 
Based  on  the  information  submitted  by 
Isibars,  it  appears  that  Isibars  reached 
commercial  levels  of  production  prior  to 
the  start  of  the  POR.  For  a  more  detailed 
discussion,  see  Memorandum  from 
Nancy  Decker  through  Michael  Martin 
to  Neal  Halper,  "Isibars  Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the 
Preliminary  Results"  memorandum 
dated  February  28,  2003. 

In  addition,  we  find  that  the  problems 
reported  by  Isibars  do  not  demonstrate 
that  production  levels  were  limited  by 
technical  factors  associated  with  the 
initial  phase  of  commercial  production. 
Rather,  we  find  that  these  problems 
primarily  appear  to  be  chronic 
production  problems  rather  than 
technical  factors  associated  with 
startup.  For  a  more  detailed  discussion, 
see  Memorandum  from  Nancy  Decker 
through  Michael  Martin  to  Neal  Halper, 
"Isibars  Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliminary 
Results'  memorandum  dated  February 
28.  2003.  Because  section  773(f)(l)(C)Cii) 
of  the  Act  establishes  that  both  prongs 
of  the  start-up  test  must  be  met  before 
a  startup  adjustment  is  warranted,  these 
findings  demonstrate  that  Isibars  has 
failed  to  meet  the  second  prong  of  the 
test,  which  is  sufficient  to  deny  Isibars' 
claim  for  a  startup  adjustment. 

As  discussed  aoove,  we  adjusted 
Isibars",  Isinox's  and  Zenstar's  interest 
expense,  G&A  expenses,  and  cost  of 


manufacturing  (COM),  where 
applicable,  to  account  for  our  change  in 
the  treatment  of  foreign  exchange  gains 
and  losses.  We  also  revised  Isibars' 
interest  expense  calculation 
methodology.  We  adjusted  COM  for 
Isibars  to  include  certain  lease  and  hire 
charges  that  were  not  included  in 
reported  costs.  We  adjusted  G&A  for 
Isinox  to  deduct  certain  selling 
expenses.  We  also  adjusted  COM  for 
Zenstar  to  adjust  for  differences  from 
the  submitted  reconciliation.  As  Isibars 
did  not  provide  COP  data  for  one 
product  control  number,  we  assigned 
that  product  control  number  the  costs  of 
a  similar  product.  For  a  detailed 
discussion  of  the  above-mentioned 
adjustments,  see  Memorandum  from 
Nancy  Decker  through  Michael  Martin 
to  Neal  Halper,  "Isibars  Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the 
Preliminary  Results'  memorandum 
dated  February  28,  2003. 

Venus 

We  made  the  following  adjustments  to 
Venus'  reported  costs:  (1)  We  adjusted 
Venus'  fixed  overhead  to  account  for  the 
incorrect  reporting  period  used  for 
depreciation;  (2)  we  adjusted  direct 
material  cost  to  eliminate  the  scrap 
realization  amount  because  Venus  could 
not  explain  the  methodology  behind  the 
percentage  used  for  the  process  loss 
calculation;  (3)  we  adjusted  Venus' 
interest  expense  ratio  to  include  interest 
attributed  to  export  invoices  and  our 
change  in  the  treatment  of  foreign 
exchange  gains  and  losses  (as  discussed 
above);  (4)  we  adjusted  G&A  for  Venus 
to  include  donations,  prior  year 
adjustments,  and  loss  on  sale  of  assets; 
and  (5)  we  adjusted  G&A  for  Venus  to 
include  all  G&A  costs  after  deduction  of 
selling  expenses.  For  a  detailed^ 
discussion  of  the  above-mentioned 
adjustments,  see  Memorandum  from 
Margaret  Pusey  through  Michael  Martin 
to  Neal  Halper  "Venus  Wire  Industries 
Limited  Cost  of  Production  and 
Constructed  Value  Calcidation 
Adjustments  for  the  Preliminary 
Results'  dated  February  28.  2003. 

Viraj 

'  We  made  the  following  adjustments  to 
Viraj's  reported  costs:  (1)  VIL  calculated 
its  yield  losses  based  on  the  quantity  of 
scrap  and  wastage  produced  as  a 
percentage  of  the  quantity  of  bright  bar 
output  produced.  We  revised  VIL's  yield 
losses  calculation  to  reflect  the  input 
quantity  of  raw  material  instead  of  the 
quantity  of  bright  bar  produced;  (2)  VAL 
excluded  certain  depreciation  expense 
from  the  cost  of  sales  ("COS")  which  is 
used  as  denominator  of  the  G&A 


expense  rate  calculation.  We  revised 
VAL's  COS  to  include  the  depreciation 
expense.  We  then  divided  VAL's 
reported  G&A  expenses  by  the  revised 
COS  to  calculate  the  revised  G&A 
expense  rate;  (3)  VIL  excluded  certain 
interest  and  bank  charges  from  the 
reported  financial  expense  rate 
calculation  which  it  claims  are 
reflective  of  the  imputed  finance 
charges  used  to  adjust  price.  We  revised 
VIL's  financial  expense  to  include  the 
interest  charges  and  bank  charges.  We 
then  divided  VIL's  revised  interest 
expense  by  the  cost  of  sales  to  calculate 
the  revised  financial  expense  rate;  (4) 
VAL  calculated  its  financial  expense 
rate  to  include  all  of  the  interest 
expenses  and  the  COS  of  Viraj  group 
companies.  Because  Viraj  group 
compcuiies  do  not  prepare  consolidated 
financial  statements,  we  revised  VAL's 
financial  expense  rate  calculation  to 
reflect  only  VAL's  interest  expense  and 
the  COS.  In  addition  we  revised  VAL's 
interest  expense  to  include  waived 
interest  expense.  We  then  divided  VIL's 
revised  interest  expense  by  the  VAL's 
cost  of  sales  to  calculate  the  revised 
financial  expense  rate.  Fbr  a  detailed 
discussion  of  the  above-mentioned 
adjustments,  see  Memorandum  from  Ji 
Yoimg  Oh  through  Michael  Martin  to 
Neal  Halper,  "Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliaiiiiary 
Results'  dated  February  28.  2003.  We 
also  created  temporary  control  numbers 
which  include  ranged  sizes  for  cost 
matching  purposes  (see  Viraj 
Calculation  Memorandum). 

1.  Test  of  Home  Market  Prices 

On  a  product-specific  basis,  we  . 
compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product  during  the 
POR,  as  required  under  section  773(b)  of 
the  Act,  in  order  to  determine  whether 
sales  had  been  made  at  prices  below  the 
COP.  The  prices  were  exclusive  of  any 
applicable  movement  charges,  billing 
adjustments,  commissions,  discounts 
and  indirect  selling  expenses.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  below  the 
COP,  we  examined,  in  accordance  with 
sections  773(b)(1)(A)  and  (B)  of  the  Act, 
whether  such  sales  were  made  (1) 
within  an  extended  period  of  time  in 
substantial  quantities  and  (2)  at  prices 
which  did  not  permit  the  recovery  of 
costs  within  a  reasonable  period  of  time. 

2.  Results  of  the  COP  Test         -    ' 

Piu^uant  to  section  773(b)(1)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
during  the  POR  were  at  prices  less  than 


the  COP,  we  do  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determine  that  in  such  instances  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  are  at  prices  less  than 
the  COP,  we  disregard  those  sales  of  that 
product  because  we  determine  that  in 
such  instances  the  below-cost  sales 
represent  "substantial  quantities" 
within  an  extended  period  of  time  in 
accordance  with  section  773(b)(1)(A)  of 
the  Act.  In  such  cases,  we  also 
determine  whether  such  sales  were 
made  at  prices  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(1)(B)  of  die  Act. 

We  found  that,  for  each  of  the 
respondents,  for  certain  specific 
products,  more  them  20  percent  of  the 
comparison  market  sales  were  at  prices 
less  than  the  COP  and,  thus,  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  substantial 
quantities.  In  addition,  these  sales  were 
made  at  prices  that  did  not  provide  for 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  We  therefore  excluded 
these  sales  and  used  the  remaining 
sales,  if  any,  as  the  basis  for  determining 
NV,  in  accordance  with  section 
773(b)(1). 

For  U.S.  sales  of  subject  merchandise 
for  which  there  were  no  comparable 
home  market  sales  in  the  ordinary 
course  of  trade  (e.g.,  sales  that  passed 
the  cost  test),  we  compared  those  sales 
to  constructed  value  ("CV"),  in 
accordance  with  section  773Ca)(4)  of  the 
Act. 

C.  Calculation  of  Constructed  Value 

Section  773(a)(4)  of  the  Act  provides 
that  where  NV  cannot  be  based  on 
comparison-market  sales,  NV  may  be 
based  on  CV.  Accordingly,  when  sales 
of  comparison  products  could  not  be 
foimd,  either  because  there  were  no 
sales  of  a  comparable  product  or  all 
sales  of  the  comparable  products  failed 
the  COP  test,  we  based  NV  on  CV. 

In  accordance  with  section  773(e)(1) 
and  (e)(2)(A)  of  the  Act.  we  calculated  ^• 
CV  based  on  the  sum  of  the  cost  of 
materials  and  fabrication  for  the  subject 
merchandise,  plus  amounts  for  selling 
expenses.  G&A,  including  interest, 
profit  and  U.S.  packing  costs.  We  made 
the  same  adjustments  to  the  CV  costs  as 
described  in  the  "Calculation  of  COP" 
section  of  this  notice.  In  accordance 
with  section  773(e)(2)(A)  of  the  Act,  we 
based  selling  expenses.  G&A  and  profit 
on  the  amounts  incurred  and  realized  by 
the  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
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product  in  the  ordinary  course  of  trade 
for  consumption  in  the  foreign  country. 

D.  Level  of  Trade 

Section  773{a){l)(B)(i)  of  the  Act 
states  that,  to  the  extent  practicable,  the 
Department  will  calculate  NV  based  on 
sales  at  the  same  level  of  trade  ("LOT") 
as  the  EP  or  CEP.  Sales  are  made  at 
different  LOTs  if  they  are  made  at 
different  marketing  stages  (or  their 
equivalent).  See  19  CFR  351.412(c)(2). 
Substantial  differences  in  selling 
activities  are  a  necessary,  but  not 
sufficient,  condition  for  determining 
that  there  is  a  difference  in  the  stages  of 
marketing.  Id.;  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa. 
62  FR  61731.  61732  (November  19, 
1997).  In  order  to  determine  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
U.S.  sales,  we  reviewed  the  distribution 
system  in  each  market  (i.e.,  the  "chain 
of  distribution"),'  including  selling 
functions,'  class  of  customer  ("customer 
category"),  and  the  level  of  selling 
expenses  for  each  type  of  sale. 

Pursuant  to  section  773(a)(l)(B)(i)  of 
the  Act,  in  identifying  levels  of  trade  for 
EP  and  comparison  market  sales,  (i.e., 
NV  based  on  either  home  market  or 
third  country  prices  ')  we  consider  the 
starting  prices  before  any  adjustments. 
For  CEP  sales,  we  consider  only  the 
selling  expenses  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 
See  Micron  Technology.  Inc.  v.  United 
States.  243  F.  3d  1301,  1314-1315  (Fed. 
Cir.  2001). 

When  the  Department  is  unable  to 
match  U.S.  sales  to  sales  of  the  foreign 
like  product  in  the  comparison  market 
at  the  same  LOT  as  the  EP  or  CEP,  the 
Department  may  compare  the  U.S.  sale 
to  sales  at  a  different  LOT  in  the 
comparison  market.  In  comparing  EP  or 
CEP  sales  at  a  different  LOT  in  the 
comparison  market,  where  available 
data  make  it  practicable,  we  make  a  LOT 
adjustment  under  section  773(a)(7)(A)  of 


'  The  marketing  pr(lce^>s  in  the  United  .Slates  and 
home  market  begin.s  with  the4)rtMlui:er  and  extends 
to  the  sale  to  the  final  user  or  customer.  The  chain 
of  distribution  lM>tvveen  the  two  may  have  many  or 
few  links,  and  the  respondents'  sales  occur 
somewhere  along  this  chain.  In  performing  this 
evaluation,  we  considered  each  respondent's 
narrative  response  to  properly  determine  where  in 
the  chain  of  distribution  the  sale  occurs. 

'-  Selling  functions  associated  with  a  particular 
chain  of  distribution  help  us  to  evaluate  the  level(s) 
of  trade  in  a  particular  market.  For  purposes  of 
these  preliminary  residts.  we  have  organized  the 
common  selling  functions  into  four  major 
categories:  sales  process  and  marketing  support, 
freight  and  delivery,  inventory  and  warehousing. 
and  quality  assurance/warranty  services. 


the  Act.  Finally,  for  CEP  sales  only,  if 
a  NV  LOT  is  more  remote  from  the 
factory  than  the  CEP  LOT  and  we  are 
unable  to  make  a  level  of  trade 
adjustment,  the  Department  shall  grant 
a  CEP  offset,  as  provided  in  section 
773(a))(7)(B)  of  the  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731  (November  19, 1997). 

Viraj  reported  that  it  sells  to 
manufacturers  and  trading  companies  in 
the  home  market,  and  to  distributors  in 
the  United  States.  Viraj  reported  a  single 
level  of  trade  and  a  single  channel  of 
distribution  in  the  home  market  and  has 
not  requested  a  LOT  adjustment.  We 
examined  the  information  reported  by 
Viraj  and  found  that  home  market  sales 
to  both  customer  categories  were 
identical  with  respect  to  .sales  process, 
freight  services,  warehouse/inventory 
maintenance,  advertising  activities, 
technical  service,  and  warranty  service. 
Accordingly,  we  preliminarily  find  that 
Viraj  had  only  one  level  of  trade  for  its 
home  market  sales. 

For  CEP  sales,  Viraj  reported  the  same 
single  level  of  trade  and  channel  of 
distribution  reported  for  home  market 
sales.  The  CEP  selling  activities  differ 
from  the  home  market  selling  activities 
only  with  respect  to  freight  and 
delivery.  Therefore,  we  find  that  the 
CEP  level  of  trade  is  similar  to  the  home 
market  LOT  and  a  level-of-trade 
adjustment  is  not  necessary.  See  section 
773(a)(7)(A)of  the  Act. 

Isibars  reported  that  it  sells  to  end- 
users  and  trading  companies  in  the 
home  market,  and  to  distributors  in  the 
United  States.  Venus  reported  that  it 
sells  to  trading  companies  and  end- 
users  in  the  home  market,  and  to 
distributors  and  end-users  in  the  United 
States.  Isibars  and  Venus  reported  the 
same  level  of  trade  and  the  same 
channel  of  distribution  for  sales  in  the 
United  States  and  the  home  market,  and 
neither  company  has  requested  a  LOT 
adjustment. 

We  examined  the  information 
reported  by  Isibars  and  Venus,  and 
found  that  home  market  sales  to  both       ^ 
customer  categories' were  identical  with 
respect  to  sales  process,  freight  services, 
warehouse/inventory  maintenance, 
advertising  activities,  technical  service, 
and  warranty  service.  Accordingly,  we 
preliminarily  ftnd  that  each  company 
had  only  one  level  of  trade  for  its  home 
market  sales.  Isibars'  and  Venus'  EP 
selling  activities  differ  from  the  home 
market  selling  activities  only  with 
respect  to  freight  and  delivery. 
Therefore,  we  find  that  the  EP  level  of 
trade  is  similar  to  the  home  market  LOT 
and  a  level-of-trade  adjustment  is  not 


necessary.  See  section  773(a)(7)(A)  of 
the  Act. 

E.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices 

We  calculated  NV  based  on  ex-factory 
or  delivered  prices  to  unaffiliated 
customers  in  the  home  market.  We 
identified  the  starting  price  and  made 
adjustments  for  billing  adjustments, 
where  appropriate  (see  below).  We  also 
made  deductions  for  early  payment 
discounts.  In  accordance  with  section 
773(a)(6)(B)(ii)  of  the  Act,  we  made 
deductions  for  inland  freight.  In 
addition,  we  made  adjustments  under 
section  773(a)(6)(C)(iii)  of  the  Act  and 
19  CFR  351.410  for  differences  in 
circumstances  of  sale  for  imputed  credit 
expenses  and  commissions,  where 
appropriate.  We  also  made  adjustments, 
where  appropriate,  in  accordance  with 
19  CFR  351.410(e),  for  indirect  selling 
expenses  incurred  in  the  home  market 
or  United  States  where  commissions 
were  granted  on  sales  in  one  market  but 
not  in  the  other  (the  commission  offset). 

Furthermore,  we  made  adjustments 
for  differences  in  costs  attributable  to 
differences  in  the  physical 
characteristics  of  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act  and  19  CFR  351.411.  We  also 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Act. 

To  calculate  NV,  we  relied  upon  the 
data  submitted  by  the  respondents. 
However,  for  Isibars,  we  adjusted  the 
quantities  reported  for  several  sales  to 
account  for  returned  merchandise  [see 
Isibars  Calculation  Memorandum).  For 
Venus,  we  used  the  date  of  the 
preliminary  results  as  the  payment  date 
in  the  credit  calculation  for  those  sales 
for  which  payment  dates  were  not 
reported.  Venus  also  reported  discounts 
in  its  sales  databases.  However,  the 
information  on  the  record  indicates  that 
the  discounts  are  actually  billing 
adjustments  (i.e..  adjustments  to  price). 
Therefore,  for  the  preliminary  results, 
we  have  treated  Venus'  reported 
discounts  as  billing  adjustments.  See, 
Venus  Calculation  Memorandum  for 
further  details. 

F. , Calculation  of  Normal  Value  Based 
on  Constructed  Value 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  We 
made  adjustments  to  CV  for  differences 
in  circumstances  of  sale  in  accordance 
with  section  773(a)(6)(C)(iii)  of  the  Act 
and  19  CFR  351.410.  In  addition,  we 
added  U.S.  packing  costs. 
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Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 


773A(a)  of  the  Act  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  reported  by  the  Federal 
Reserve  Bank. 


Preliminary  Results  of  Review 

We  preliminarily  find  the  following 
weighted-average  dumping  margins: 


Exporter/manufacturer 

lsit>ars  Limited 

Mukantj,  Ltd 

Venus  Wire  Industries  Limited 

Viraj  Group.  Ltd  


Weighted-average  margin  percentage 


11.26 

21.02 

0.0  (de  minimis) 

0.04  (dte  minimis) 


Assessment  Rates 

Pursuant  to  19  CFR  351.212(b).  the 
Department  calculates  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise  for  each  respondent.  Upon 
issuance  of  the  final  results  of  this 
administrative  review,  if  any  importer- 
specific  eissessment  rates  calculated  ia 
the  final  results  are  above  de  minimis 
{i.e.,  at  or  above  0.5  percent),  the 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service  to  assess  antidiunping  duties  on 
appropriate  entries.  To  determine 
whether  the  duty  assessment  rates 
covering  the  period  were  de  minimis,  in 
accordance  with  the  requirement  set 
forth  in  19  CFR  351.106(c)(2).  for  each 
respondent  we  calculate  importer  (or 
customer)-specific  ad  valorem  rates  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  that 
importer  (or  customer)  and  dividing  this 
amount  by  the  total  value  of  the  sales  to 
that  importer  (or  customer).  Where  an 
importer  (or  customer)-specific  ad 
valorem  rate  is  greater  than  de  minimis, 
we  calculate  a  per  unit  assessment  rate 
by  aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  that 
importer  (or  customer)  and  dividing  this 
amount  by  the  total  quantity  sold  to  that 
importer  (or  customer).  We  have 
calculated  a  per  unit  assessment  rate  for 
CEP  sales  because  we  did  not  have 
reliable  entered  values  to  calculate  an 
assessment  rate.  See,  Viraj  Calculation 
Memorandum  for  further  details. 

All  other  entries  of  the  subject 
merchandise  during  the  POR  will  be 
liquidated  at  the  antidumping  duty  rate 
in  place  at  the  time  of  entiy. 

The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  Customs  Service  within 
15  days  of  publication  of  the  final 
results  of  this  review. 

Cash  Deposit  Rates 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  SSB  from 
India  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 


section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  th6  rate  established 
in  the  final  results  of  this  review,  except 
if  the  rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  19  CFR  351.106(c)(1).  in 
which  case  the  cash  deposit  rate  will  be 
zero;  (2)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  but  was  covered 
in  a  previous  review  or  the  original 
LTFV  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  and  (3)  the  cash  deposit 
rate  for  all  other  manufacturers  and/or 
exporters  of  this  merchandise,  shall  be 
12.45  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
[see  59  FR  66915.  December  28, 1994). 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication  , 
of  the  final  results  of  the  next 
administrative  review. 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  A  hearing,  if  requested,  wiH 
be  held  37  days  after  the  publication  of 
this  notice,  or  the  first  business  day 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  35  days  after  die  date  of 
publication  of  this  notice.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments, 
within  120  days  of  publication  of  the 
preliminary  results. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursemejit  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

Notification  Regarding  APOs 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  that  continues  to 
govern  business  proprietary  information 
in  this  segment  of  the  proceeding; 
Timely  written  notification  of  the 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  February  28,  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  03-5491  Filed  3-6-03;  8:45  am] 

BIUJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Teciinoiogy 

Proposed  Information  Collection; 
Comment  Request;  Program 
Evaluation  Data  Collections 

action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506® 
(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  6,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument{s)  and  instructions  should 
be  directed  to  Phyllis  Boyd,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Stop  3220, 
Gaithersburg,  MD,  20899-3220.  (301) 
975-40^2. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

In  accordance  with  Executive  Order 
12862,  the  National  Institute  of 
Standards  and  Technology  (NIST),  a 
.  non-regulatory  agency  of  the 
Department  of  Commerce,  proposes  to 
conduct  a  number  of  surveys — both 
quantitative  and  qualitative — designed 
to  evaluate  our  current  programs  from  a 
customer  perspective.  NIST  proposes  to 
perform  program  evaluation  data 
collections  by  means  of,  but  not  be 
limited  to,  focus  groups,  reply  cards  that 
accompany  product  distributions,  and 
web-based  surveys  and  dialogue  boxes 
that  offer  customers  the  opportunity  to 
express  their  views  on  the  programs 
they  are  asked  to  evaluate.  NIST  will 
limit  its  inquiries  to  data  collections 
that  solicit  strictly  voluntary  opinions 
and  will  not  collect  information  that  is 
required  or  regulated.  Steps  will  be 
taken  to  assure  anonymity  of 
respondents  in  each  activity  covered 
under  this  request. 

n.  Method  of  Collection 

NIST  will  collect  this  information  by 
mail,  fax,  electronically,  telephone,  and 
person-to-person  sessions. 

m.  Data 

OMB  Number:  0693-0033. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  for-profit 
organizations,  not-for  profit  institutions, 
individuals  or  households. 

Estimated  Number  of  Respondents: 
12.000. 

Estimated  Time  Per  Response:  Varied, 
dependent  upon  the  data  collection.  The 
response  time  may  vary  from  two 
minutes  for  a  response  card  to  two 
hours  for  focus  group  participation.  The 
average  response  time  is  expected  to  be 
30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,022. 

Estimated  Total  Annual  Cost:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
They  also  will  become  a  matter  of 
public  record. 

Dated:  March  3.  2003. 
Gwellnar  Banks. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
|FR  Doc.  03-5362  Filed  3-&-03;  8:45  am] 

BILUNO  COOC  3S10-1»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  Coastal  Zone 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
aad  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Chesapeake  Bay- 
Virginia  National  Estuarine  Research 
Reserve  and  the  Guam  Coastal  Zone 
Management  Program. 

The  Coastal  Zone  Management 
Program  evaluation  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended  and  regulations  at  15  CFR 
part  923,  subpart  L.  The  National 
Estuarine  Research  Reserve  evaluation 
will  be  conducted  pursuant  to  sections 
312  and  315  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA).  as 
amended  and  regulations  at  1 5  CFR  part 
921,  subpart  E  and  part  923,  subpart  L. 

The  CZMA  requires  continuing 
review  of  the  performance  of  states  and 
territories  with  respect  to  coastal 
program  and  research  reserve  program 
implementation.  Evaluation  of  Coastal 
Zone  Management  Programs  and 
National  Estuarine  Research  Reserves 
requires  fmdings  concerning  the  extent 
to  which  a  state  or  territory  has  met  the 
national  objectives,  adhered  to  its 


Coastal  Management  Program  document 
or  Reserve  final  management  plan 
approved  by  the  Secretary  of  Conmierce. 
and  adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA. 

The  evaluations  will  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  state,  territory  and  local 
agencies  and  members  of  the  public. 
Public  meetings  will  be  held  as  part  of 
the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  the  public  meetings  during  the  site 
visits. 

The  Chesapeake  Bay- Virginia 
National  Estuarine  Research  Reserve 
evaluation  site  visit  will  be  held  April 
28-30,  2003.  One  public  meeting  will  be 
held  during  the  week.  The  public 
meeting  will  be  on  Wednesday,  April 
30,  2003,  at  7  p.m..  in  the  Wilson  House 
Seminar  Room,  Virginia  Institute  of 
Marine  Science,  Gloucester  Point. 
Virginia. 

The  Guam  Coastal  Zone  Management 
Program  evaluation  site  visit  will  be 
held  April  15-26.  2003.  One  public 
meeting  will  be  held  during  the  site 
visit.  The  public  meeting  will  be  on 
Tuesday.  April  22.  2003.  at  6  p.m..  in 
the  Governor's  Cabinet  Conference 
Room,  Adelup.  Guam.  Copies  of  states' 
and  territories'  most  recent  performance 
reports,  as  well  as  OCRM's  notifications 
and  supplemental  request  letters  to  the 
states  and  territories,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  last 
public  meeting.  Please  direct  written 
comments  to  Ralph  Cantral,  Chief, 
National  Policy  and  Evaluation 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA, 
1305  East- West  Highway,  10th  floor. 
Silver  Spring.  Maryland  20910.  When 
the  evaluations  are  completed.  OCRM 
will  place  a  notice  in  the  Federal 
Register  aiuouncing  the  availability  of 
the  Final  Evaluation  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Cantral.  Chief,  National  Policy 
and  Evaluation  Division.  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS/NOAA.  1305  East- 
West  Highway.  Silver  Spring,  Maryland 
20910.  (301)  713-3155.  Extension  118. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 


Dated:  March  3,  2003. 
lamison  S.  Hawkins, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  03-5472  Filed  3-6-03;  8:45  am] 
BIUJNG  COOE  3S10-0e-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Wool  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
Romania 

March  4,  2003. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa,ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  l'956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryover,  carryforward,  carryforward 
used,  swing,  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13.  2003).  Also 
see  67  FR  57409,  pubhshed  on 
September  10,  2002. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  the  Implementation  of  Textile 
Agreements 

March  4.  2003. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington.  DC 


20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  3,  2002,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  wool 
textiles  and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Romania  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
2003  and  extends  through  December  31, 
2003. 

Effective  on  March  7,  2003.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

315 

410 

435 

442 :. 

443 

444 

447/448 

5,787,846  square  me- 
ters. 

113,694  square  me- 
ters. 

17,157  dozen. 

15,237  dozen. 

61 ,892  numbers. 

21 ,874  numbers. 

32.324  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  Decemt>er 
31,2002. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Ddc.  03-5421  Filed  3-6-03;  8:45  am] 
BHJJNGCOOE  3S10-OR-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  (CBT) 
Proposed  New  Mini-Sized  Com, 
Soyt)ean,  and  Wheat  Futures  Contracts 

agency:  Commodity  Futiues  Trading 

Commission. 

ACTION:  Notice  of  availability  of  terms 

and  conditions  of  new  contract 

specifications  for  mini-sized  com, 

soybean,  and  wheat  futures. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  requested  that 
the  Commission  approve  the  subject 
proposed  new  mini-sized  com,  soybean, 
and  wheat  futures  contracts,  new  CBT 
Regulation  332.11,  and  related 
amendments  to  existing  CBT 
Regulations  425.01  and  1008.01.  The 
proposals  were  submitted  pursuant  to 
Commission  Regulations  40.3  and  40.5. 
The  Director  of  the  Division  of  Market 
Oversight  (Division)  of  the  Commission, 


acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  Exchange's  proposal  for  comment 
is  in  the  public  interest,  and  will  assist 
the  Commission  in  considering  the 
views  of  interested  persons. 
DATES:  Conunents  must  be  received  on 
or  before  March  24,  3003. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW.. 
Washington  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  418-5521  or  by 
electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "CBT 
mini-sized,  com,  soybean  and  wheat 
futures  contracts." 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Frederick  Linse  of  the 
Division  of  Market  Oversight, 
Conunodity  Futiu^s  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington 
20581,  (202)  418-5273.  Facsimile 
nimiber:  (202)  418-5527.  Electronic 
mail:  flinse@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  futiu^s  contracts  would 
provide  for  the  delivery  of  warehouse 
depository  receipts  and  certificates 
representing  1 ,000  bushels  of  com, 
soybeans  and  wheat,  respectively.  — 

Except  for  certain  terms  noted  below, 
the  terms  and  conditions  of  the  subject 
contracts  would  be  identical  to  the 
terms  and  conditions  of  the  existing 
1 ,000-bushel  com,  soybeans  and  wheat 
futures  contracts  traded  on  the 
MidAmerica  Commodity  Exchange 
(MACE).  In  this  respect,  prior  to  the  first 
trading  day  of  the  subject  new  contracts, 
all  of  the  open  interest  on  the  MACE 
com,  soybean  and  wheat  futvu^s 
contracts  would  be  transferred  to  the 
corresponding  new  CBT  mini-sized 
contracts.  Trading  of  the  MACE  com, 
soybean  and  wheat  contracts  on  MACE 
would  cease  after  the  open  interest  in 
these  contracts  has  been  transferred  to 
the  CBT. 

The  primary  differences  between  the 
CBT  mini-sized  and  MACE  contracts 
relate  to  the  contracts'  speculative 
position  limits  and  certain  terms 
concerning  the  taking  of  physical 
delivery  against  outstanding  warehouse 
depository  receipt  and  shipping 
certificates.  Under  proposed 
amendments  to  the  CBT's  Regulation 
425.01,  a  trader's  combined  position  in 
the  mini-sized  contracts  and  the 
corresponding  CBT  com,  soybean  and 
wheat  futures  contracts  would  be 
subject  to  the  CBT's  existing  speculative 
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position  limits  for  these  commodities. 
For  purposes  of  combining  positions, 
one  mini-sized  contract  would  be 
treated  as  equivalent  to  one-fifth  of  one 
CBT  5.000-bushel  contract.  Currently, 
traders'  positions  in  MACE  and  CBT 
corn,  soybean  and  wheat  futures 
contracts  are  subject  to  speculative 
position  limits  that  are  specified 
separately  for  each  exchange.  The 
proposed  rules  also  would  specify  that 
holders  of  outstanding  1,000-bushel 
warehouse  depository  receipts  and 
certificates  must  present  such  receipts 
and  certificates  to  issuers  in  multiples  of 
"5  receipts  or  certificates  in  order  to 
receive  load-out  of  the  underlying  corn, 
soybeans  or  wheat. ' 

Trading  of  the  new  mini-sized 
contracts  would  be  by  open  outer}'.  In 
this  regard,  the  CBT  is  proposing  to 
adopt  new  regulation  332.11  which 
specifies  the  CBT's  requirements  in 
relation  to  changers  and  changing 
transactions. 

The  CBT  stated  that  it  intends  to 
commence  trading  of  the  new  mini- 
sized  corn,  soybean  and  wheat  futures 
contracts  in  the  second  calendar  quarter 
of  2003. 

The  Division  is  requesting  comment 
on  the  proposals.  Copies  of  the 
Exchange's  proposal  will  be  available 
for  inspection  at  the  Office  of  the 
Secretariat.  Three  Lafayette  Centre,  1155 
21st  Street,  NW..  Washington  20581. 
Copies  of  the  proposal  can  also  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202) 418-5100. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  request  for  approval 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(2002)).  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments 
pertaining  to  the  proposal  or  with 
respect  to  other  materials  submitted  by 
the  CBT  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street.  NW.. 
Washington  20581  by  the  specified  date. 


'  The  CBT  indicated  that  the  above  proposed 
rules  codify  existing  MACE  practices. 


Issued  in  Washington.  DC  on  March  3. 
2003. 

Michael  Gorham, 
DiKctor. 
|FR  Doc.  03-.S358  Filed  3-6-03;  8:45  am) 

BILLING  CODE  63S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act;  Meeting 

TIME  AND  DATE:  Monday.  March  17, 

2003,10  a.m. 

LOCATION:  Room  420,  Bethesda  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Petition  HP  01-3  to  Ban  Chromated 
Copper  Arsenate  (CCA)-Treated  Wood 
in  Playground  Equipment 

The  staff  will  brief  the  Commission  on 
Petition  HP  01-3  submitted  by  the 
Environmental  Working  Group  (EWG) 
and  the  Healthy  Building  Network 
(HBN),  requpsting  that  the  Commission 
issue  a  ban  on  use  of  chromated  copper 
arsenate  (CCA)-treated  wood  in 
playground  equipment. 

Oral  presentations  by  commenters 
will  begin  at  2  p.m.  (see  Federal 
Register  notice  published  on  Friday, 
February  14.  2003,  Vol.  68,  page  7510) 
The  meeting  may  continue  to  the  next 
day.  March  18.  2003. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-7948. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  A.  Stevenson,  Office  of  the 
Secretary.  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-7923. 

Dated:  March  4.  2003. 
Todd  A.  Stevenson,  ■ 

Sucrptary. 

I  PR  Doc.  03-.S627  Filed  3-5-03:  2:29  pml 
BILLING  COOE  6355-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Active  Duty  Service  Determinations  for 
Civilian  or  Contractual  Groups  Pursers 
of  Transcontinental  and  Western  Air, 
Inc.  (WWII);  Application  Instructions 
for  an  Armed  Forces  Discharge 
Certificate 

On  February  21,  2003,  the  Secretary 'of 
the  Air  Force,  acting  as  Executive  Agent 
of  the  Secretary  of  Defense,  amended 
the  1992  Secretarial  determination 
concerning  the  group  known  as:  "U.S. 


Civilian  Flight  Crew  and  Aviation 
Ground  Support  Employees  of 
Transcontinental  and  Western  Air 
(TWA),  Inc.,  Who  Served  Overseas  as  a 
Result  of  TWA 's  Contract  with  the  Air 
Transport  Command  During  the  Periods 
February  26,  1942  through  August  14, 
1945."  The  amendment  determined  that 
the  service  of  "pursers,"  who  were  part 
of  these  flight  crews,  shall  be  considered 
"active  duty"  for  purposes  of  all  laws 
administered  by  the  Department  of 
Veterans  Affairs  (VA). 

To  be  eligible  for  VA  benefits, 
"pursers,"  who  were  part  of  the  flight 
crews  recognized  by  the  Secretary  in 
1992,  must  establish  each  of  the 
following: 

1.  He  or  she  was  employed  by 
Transcontinental  and  Western  Air,  Inc., 
as  part  of  its  flight  crew  personnel 
(which  now  includes  pursers);  and 

2.  He  or  she  served  outside  the  ■ 
continental  United  States  in  direct 
support  of  the  Air  Transport  Command- 
directed  flight  operations  during  the 
period  December  14,  1941,  through 
August  14,  1945. 

Qualifying  periods  of  time  are 
computed  from  the  date  of  departure 
from  the  continental  United  States  to 
the  date  of  return  to  the  continental 
United  States. 

Application  Procedures 

Before  an  individual  can  receive  any 
VA  benefits,  the  person  must  first  apply 
for  an  Armed  Forces  Discharge 
Certificate  (Department  of  Defense  Form 
214)  by  filling  out  a  Department  of 
Defense  (DD)  Form  2168  and  sending  it 
to  the  U.S.  Air  Force  Personnel  Center 
at  the  following  address: 

AFPC/DPPRP.  550  C  St.  West,  Suite 
11,  Randolph  AFB,  TX  78150-4713. 

Important:  Applicants  must  attach 
supporting  documents  to  their  DD  Form 
2168  application.  Of  primary 
importance  will  be  any  employment 
records  from  TWA  and  flight/log  books. 
Other  supporting  documentation  might 
include  copies  of  passports  with 
appropriate  entries,  military  or  civilian  . 
orders  posting  the  applicant  to  an 
overseas  assignment,  reports  signed  by 
or  mentioning  the  work  of  the  applicant 
as  part  of  the  TWA-ATC  contract  flights 
overseas.  Army  Air  Force  (AAF) 
Identification  Forms  133,  any  personal 
employment  records  such  as 
commendations  regarding  performance, 
employee  expense  reports  of  charges  to 
ATC  contracts,  medical  certifications 
prior  to  departure  from  the  U.S.,  Army 
Air  Force  (AAF)  passes  to  leave  the 
limits  of  an  overseas  base, 
miscellaneous  AAF  papers,  etc. 

Applicants  having  difficulty 
establishing  all  of  the  eligibility  criteria 


mentioned  above  should  recognize  the 
nature  and  character  of  documents 
addressing  each  criterion  need  not  be 
the  same.  For  example,  an  applicant 
may  establish  employment  with  TWA 
through  official  employment  records, 
but  find  that  proving  assignment  to  an 
ATC  contract  crew  outside  the 
continental  United  States  more  difficult. 
In  such  a  case,  an  applicant  may  be  able 
to  prove  assignment  and  service  at  that 
location  through  other  evidence,  such 
as,  dated,  postmarked  (or  other  sign  of 
authenticity)  correspondence  (official  or 
personal]  to  or  from  the  applicant  at  that 
assignment  outside  the  United  States. 

Upon  confirmation  of  an  applicant's 
eligibility,  the  DD  Form  214  will  be 
passed  from  AFPC/DPPRP  to  the 
Awards  and  Decorations  office  to 
determine  which  ribbons  the  applicant 
is  eligible  to  receive  (campaign  ribbons, 
theater  ribbons,  victory  medal,  etc.). 
Specific  awards  (i.e..  Silver  Star,  Purple 
Heart,  etc.)  need  separate  justification 
detailing  the  act,  achievement,  or 
service  believed  to  warrant  the 
appropriate  medal/ribbon. 

DD  Forms  2168  are  available  from  VA 
offices  or  from  the  U.S.  Air  Force  offices 
in  this  notice.  An  electronic  version  is 
also  available  in  Adobe  Acrobat  (the 
reader  is  free)  on  the  Internet  at 
"DefenseLINK,  publications." 

For  further  information  contact  Mr. 
James  D.  Johnston  at  the  Secretary  of  the 
Air  Force  Personnel  Coimcil  (SAFPC), 
1535  Command  Drive,  EE  Wing,  3d  Fl., 
Andrews  AFB,  MD  20762-7002. 

Benefit  Information 

A  determination  of  "active  duty" 
under  Public  Law  95-202  is  'for  the 
purposes  of  all  laws  administered  by  the 
Department  of  Veterans  Affairs"  (Sec. 
106,  38  U.S.C).  Benefits  are  not 
retroactive  and  do  not  include  such 
things  as  increased  military  or  Federal 
Civil  Service  retirement  pay,  or  a 
military  burial  detail,  for  example. 
Entitlement  to  state  veteran's  benefits 
varies  and  is  governed  by  each  state. 
Therefore,  for  specific  benefits 
information,  contact  your  nearest 
Veterans  Affairs  Office  and  your  state 
veterans  service  office  after  you  have 
received  your  Armed  Forces  discharge 
docimients. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc.  03-5440  Filed  3-6-03;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Active  Duty  Service  Determinations  for 
Civilian  or  Contractual  Groups 

On  February  21,  2003,  the  Secretary  of 
the  Air  Force,  acting  as  Executive  Agent 
of  the  Secretary  of  Defense,  determined 
that  the  service  of  the  group  known  as 
the  "Uniformed  Aviation  Industry 
Contract  Technical  Specialists  Assigned 
to  Extended  Duty  at  Ladd  Field,  Alaska, 
to  Test  Army  Air  Force  Airplanes  as 
Part  of  the  Cold  Weather  Testing 
Detachment  from  February  1, 1942, 
through  February  22, 1944"  shall  not  be 
considered  "active  duty"  for  purposes 
of  all  laws  administered  by  the 
Department  of  Veterans  Affairs  (VA). 

For  further  information  contact  Mr. 
James  D.  Johnston  at  the  Secretary  of  the 
Air  Force  Personnel  Council  (SAFPC); 
1535  Command  Drive,  EE  Wing,  3d  Fl., 
Andrews  AFB,  MD  20762-7002. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  03-5439  Filed  3-6-03;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Army 

Availability  of  Non-Exciusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Concerning  Rough  Terrain  Cargo 
Parachute  Assembly 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
No.  US  6,520,453  Bl  entitled  "Rough 
Terrain  Cargo  Parachute  Assembly" 
issued  February  18,  2003.  This  patent 
has  been  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biologiceil  Chemical  Command, 
Kansas  Street,  Natick,  MA  01 76Q, 
Phone:  (508)  233^928  or  E-mail: 
Robert.Rosenkrans@natick.army.mil. 

SUPPLEMENTARY  INFORMATION:  Any 

licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-5485  Filed  3-6-03;  8:45  ami 
BILUNG  COOE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army;  Corps  of 
Engineers 

Availat>ility  of  the  Final  Supplemental 
Environmental  Impact  Statement  for 
ttie  Missouri  River  Fish  and  Wildlife 
Mitigation  Project  Located  on  the 
Missouri  River  from  Sioux  City,  lA  to 
the  Mouth  Near  St.  Louis,  MO  in  the 
States  of  Iowa,  Nebraska,  Kansas,  and 
Missouri 

AGENCY:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  announces  the 
availability  of  the  Final  Supplemental 
Environmental  Impact  Statement 
(FSEIS)  for  the  Missouri  River  Fish  and 
Wildlife  Mitigation  Project  located  on 
the  Missouri  River  in  the  states  of  Iowa, 
Nebraska,  Kansas,  and  Missouri.  The 
Mitigation  Project  was  first  authorized 
by  the  Water  Resources  Development 
Act  (WRDA)  of  1986,  which  included 
the  development  of  48,100  acres  of 
aquatic  and  terrestrial  habitat  for  fish 
and  wildlife  along  the  735  miles  of  the 
Missouri  River  between  Sioux  City,  lA 
and  St.  Louis,  MO.  The  WRDA  of  1999 
modified  the  Mitigation  Project  by 
increasing  the  amount  of  habitat 
development  by  1 18,650  acres  to  a  total 
of  166,750  acres.  The  FSEIS  assesses  the 
potential  environmental  impacts  of  the 
modified  Mitigation  Project,  w^hich 
includes  the  development,  restoration, 
or  enhancement  of  fish  and  wildlife 
habitat  on  an  additional  118,650  acres 
on  individual  sites  purchased  from 
willing  sellers  and  through  easements. 
The  purpose  of  the  Mitigation  Project  is" 
to  restore  fish  and  wildlife  habitat  losses 
resulting  from  the  construction  an 
development  of  the  Missouri  River  Bank 
Stabilization  and  Navigation  Project 
(BSNP).  Seven  alternatives  are 
considered  in  the  FSEIS  and  three 
alternatives  are  analyzed  in  detail 
including  a  Preferred  Action,  No 
Development  alternative,  and  No  Action 
alternative. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kelly  Ryan,  Civil  Works  Branch  ATTN: 
CENWK-PM-CJ,  U.S.  Army  Engineer    - 
District,  Kansas  City.  601  East  12lh 
Street.  Kansas  City,  MO,  64106-2896. 
Phone:  816-983-3324. 
SUPPLEMENTARY  INFORMATION:  1.  The 
U.S.  Fish  and  Wildlife  Service,  U.S. 
Environmental  Protection  Agency,  Iowa 
Department  of  Natural  Resources. 
Kansas  Department  of  Wildlife  and  • 
Parks,  Nebraska  Game  and  Parks 
Commission,  and  the  Missouri 
Department  of  Conservation  are  serving 
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as  cooperating  agencies  on  the 
preparation  of  the  FSEIS. 

2.  Three  ahernatives  are  considered  in 
detail  in  the  FSEIS: 

a.  The  Preferred  Action  alternative 
includes  the  development,  restoration, 
or  enhancement  of  fish  and  wildlife 
habitat  on  an  additional  118,650  acres 
on  individual  sites  purchased  from 
willing  sellers  and  through  easements. 
Included  in  the  118,650  acres  would  be 
the  construction  or  restoration  of 
approximately  7,000  to  20,000  acres  of 
shallow  water  habitat  to  achieve  a  goal 
of  20-30  acres  per  mile  along  the  735- 
mile  BSNP. 

b.  The  No  Development  alternative' 
includes  the  acquisition  of  118,650 
acres  on  individual  sites  purchased 
from  willing  sellers  or  through 
easements,  however,  there  would  be  no 
subsequent  habitat  development  or 
construction  activities. 

c.  The  No  Action  alternative  would 
not  develop,  restore,  or  enhance  any 
additional  acres  for  fish  and  wildlife 
habitat  except  for  that  previously 
authorized  under  WRDA  of  1986  or  that 
of  other  state  or  Federal  programs. 

3.  Copies  of  the  FSEIS  are  available 
for  review  in  the  following  libraries: 

a.  Atchison  Library,  401  Kansas 
Avenue,  Atchison.  KS  66002. 

b.  Atchison  County  Library.  200  S. 
Main  St..  Rock  Port.  MO  64482-1532. 

c.  Blair  Public  Library.  210  S.  17th 
Street.  Blair.  NE  68008. 

d.  Boonslick  Regional  Library.  618 
Main  Street,  Boonville,  MO  65233- 
1572. 

e.  Callaway  County  Public  Library, 
710  Court  Street.  Fulton,  MO  65251. 

f.  Carrollton  Public  Library,  206  W. 
Washington,  Carrollton.  MO  64633. 

g.  Council  Bluffs  Public  Library,  400 
Willow  Ave.,  Council  Bluffs,  lA  51503- 
4269. 

h.  Daniel  Boone  Regional  Library,  100 
W.  Broadway.  Columbia.  MO  65201. 

i.  Dakota  City  Public  Library.  1708 
Broadway,  Dakota  City.  NE  68731. 

j.  Fayette  Public  Library,  201  South 
Main  Street,  Fayette.  MO  65248. 

k.  Keytesville  Library,  406  W.  Bridge 
Street,  keytesville,  MO  65261-1016. 

1.  Leavenworth  Public  Library.  417 
Spruce,  Leavenworth.  KS  66048. 

m.  Lewis  Library  of  Glasgow,  315 
Market  Street.  Glasgow,  MO  65254- 
2395. 

n.  Lexington  Library,  1008  Main 
Street,  Lexington,  MO  64067-1345. 

o.  Lydia  Bruun  Woods  Memorial 
Library,  120  E.  18th  Street.  Falls  City. 
NE  68355. 

p.  Mid-Continent  Public  Library.  100 
Kent  Street.  Liberty,  MO  64068-2256. 

q.  Morton-James  Public  Library.  923 
First  Corso.  Nebraska  City.  NE  68410. 


r.  Onawa  Public  Library.  707  Iowa 
Avenue,  Onawa,  lA  51040. 

s.  Oregon  Public  Library,  103  S. 
Washington  Street,  Oregon,  MO  64473. 

t.  Plattsmouth  Public  Library.  401 
Avenue  A.  Plattsmouth.  NE  68048. 

u.  River  Bluffs  Regional  Library.  927 
Felix  St..  St.  Joseph,  MO  64501. 

V.  St.  Charles  Library,  2323  Elm 
Street,  St.  Charles,  MO  63301-1440. 

w.  St.  Louis  Public  Library,  5850  N. 
Hanley  Road,  St.  Louis,  MO  63134.    ■ 

X.  Scenic  Regional  Library,  113  E.  4th 
Street.  Hermann.  MO  65041-1129. 

y.  Scenic  Regional  Library.  912  S. 
Highway  47.  Warrenton.  MO  63383- 
2004. 

z.  Sidney  Public  Library.  604  Clay 
Street.  Sidney.  lA  51652. 

aa.  Sioux  City  Public  Library.  529 
Pierce  Street.  Sioux  City.  lA  51101- 
1203. 

bb.  Thomas  Jefferson  Library,  214 
Adams  St..  Jefferson  City,  MO  65101. 

cc.  Washington  Public  Library,  415 
Jefferson  Street.  Washington,  MO 
63090-2607. 

dd.  Walthill  Public  Library,  Main 
Street.  Walthill.  NE  68067. 

ee.  W.  Dale  Clark  Llbrarv.  215  S.  15th 
Street.  Omaha.  NE  68102-1004. 

4.  The  FSEIS  is  also  available  for 
review  on  the  Missouri  River  Fish  and 
Wildlife  Mitigation  Project  Web  site  at: 
http://www.nwk.usace.army.mil/ 
projects/ mitigation/ supplemental- 
eis.htm. 

5.  The  Record  of  Decision  (ROD)  will 
be  issued  no  sooner  than  30  days  after 
publication  of  the  notice  of  availability 
in  the  Federal  Register  by  the  U.S. 
Environmental  Protection  Agency. 

Luz  D.  Ortiz,        ^ 

Army  Federal  Register  Liaison  Officer. 
|FR  Doc .  0.1-5484  Filed  .1-6-03:  8:45  am] 
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BEPARTMENT  OF  DEFENSE 

Qepartment  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Biscayne  Bay  Coastal  Wetlands 
Project 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

summary:  The  U.S.  Army  Corps  of 
Engineers  (Corps),  Jacksonville  District 
intends  to  prepare  an  integrated  Project 
Implementation  Report/Draft 
Environmental  Impact  Statement  (PIR/ 
DEIS)  for  the  Biscayne  Bay  Coastal 
Wetlands  Project.  The  study  is  a 


cooperative  effort  between  the  Corps 
and  the  South  Florida  Water 
Management  District  (SFWMD).  which 
is  also  a  cooperating  agency  for  this 
DEIS.  One  of  the  recommendations  of 
the  final  report  of  the  Central  &  South 
Florida  (C&SF)  Comprehensive  Review 
Study  (Restudy)  was  the 
implementation  of  the  Biscayne  Bay 
Coastal  Wetlands  Project.  The  purpose 
of  this  project  is  to  rehydrate  wetlands 
and  reduce  point  source  discharge  to 
Biscayne  Bay.  This  study  is  intended  to 
replace  lost  overland  flow  and  partially 
Compensate  for  the  reduction  in 
groundwater  seepage  by  redistributing, 
through  a  spreader  system,  available 
surface  water  entering  the  area  from 
regional  canals.  This  project  is  a 
component  of  the  Comprehensive 
Everglades  Restoration  Plan,  a  multi- 
year  effort  to  restore  the  greater 
Everglades  ecosystem  while  providing 
water  supply  and  other  water-related 
benefits  to  South  Florida  over  many 
decades. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brad  Tarr,  U.S.  Army  Corps  of 
Engineers,  Planning  Division, 
Environmental  Branch,  P.O.  Box  4970, 
Jacksonville,  FL,  32232-0019,  by  email 
bradley.a.tarr@usace.army.mil,  or  by 
telephone  at  904-232-3582. 
SUPPLEMENTARY  INFORMATION: 

a.  Authorization:  The  authority  for 
this  project  is  contained  within  \tie 
Water  Resources  Development  Act 
(WRDA)  2000.  The  "Design  Agreement 
between  the  Department  of  the  Army 
and  the  SFWMD  for  the  Design  of 
Elements  of  the  Comprehensive  Plan  for 
the  Everglades  and  South  Florida 
Ecosystem  Restoration  Project"  contains 
additional  guidance. 

b.  Study  Area:  The  general 
geographical  extent  of  the  project  is 
along  the  mainland  coast  of  southern 
Biscayne  Bay  from  the  Deering  Estate, 
south  to  the  Florida  Power  and  Light 
Turkey  Point  Power  Plant,  generally 
along  the  L-3E  canal  in  Miami-Dade 
County,  Florida.  The  study  area  will 
extend  further  west  and  south,  as 
needed,  to  evaluate  project  effects. 

c.  Project  Scope:  The  Biscayne  Bay 
Coastal  Wetlands  project  may  include 
the  installation  or  construction  of  pump 
stations,  spreader  swales,  stormwater 
treatment  areas,  flow  ways,  levees, 
culverts,  and  backfilling  canals  as  part 
of  an  effort  to  rehydrate  wetlands  and 
reduce  point  source  discharge  to 
Biscayne  Bay. 

The  purpose  of  these  features  is  to 
replace  lost  overland  flow  and  partially 
compensate. for  the  reduction  in 
groundwater  seepage  by  redistributing, 
through  a  spreader  system,  available 


surface  water  entering  the  area  from 
regional  canals.  The  proposed 
redistribution  of  freshwater  flow  across 
a  broad  front  is  expected  to  restore  or 
enhance  freshwater  wetlands,  tidal 
wetlands,  and  nearshore  bay  habitat. 

The  study  will  evaluate  alternatives 
based  on  their  ability  to  improve  water 
deliveries  to  the  natural  system,  protect 
and  conserve  water  resources,  protect  or 
restore  fish  and  wildlife  and  their 
associated  habitat,  restore  and  manage 
wetland  and  associated  upland 
ecosystems,  sustain  economic  and 
natural  r^ources,  improve  water 
quaUty,  and  other  performance  criteria 
being  developed  by  the  Project  Delivery 
Team. 

d.  Preliminary  Alternatives: 
Additional  alternatives  will  be  drafted 
which  may  be  revised  pending  model 
results  and  public  feedback. 

The  Environmental  Impact  Statement 
(EIS)  for  the  project  will  include  an 
evaluation  of  adverse  environmental 
impacts,  including  but  not  limited  to, 
water  quality,  socio-economic, 
archaeological  and  biological.  In 
addition  to  adverse  impacts,  the 
evaluation  wijl  also  focus  on  how  well 
the  plans  perform  with  regard  to 
specific  performance  measures. 

e.  Issues:  The  EIS  will  address  the 
impacts  concerning  freshwater  overland 
flow  into  Biscayne  Bay;  and  water 
quaUty,  particularly  in  the  estuaries  and 
receiving  waters  of  Biscayne  Bay  and 
the  reef  tract. 

The  EIS  will  also  address 
environmental  issues,  such  as:  Flood 
protection;  aesthetics  and  recreation; 
fish  and  wildlife  resources,  including 
protected  species;  cultural  resources; 
and  other  impacts  identified  through 
scoping,  public  involvement,  and 
interagency  coordination. 

/.  Scoping:  A  scoping  letter  and  public 
workshops  will  be  used  to  invite 
comments  on  alternatives  and  issues 
from  Federal.  State,  and  local  agencies, 
affected  Indian  tribes,  and  other 
interested  private  organizations  and 
individuals. 

Public  meetings  will  be  held  over  the 
course  of  the  study;  the  exact  location, 
dates,  and  times  will  be  announced  in 
public  notices  and  local  newspapers. 

g.  DEIS  Preparation:  The  integrated 
draft  PIR,  which  will  include  a  draft 
EIS,  is  currently  scheduled  for 
publication  in  July  2005. 

Dated:  February  21,  2003. 
James  C.  Duck, 
Chiefs  Planning  Division. 
(FR  Doc.  03-5486  Filed  3-6-03;  8:45  am] 

BILUNO  CODE  3710-AJ-M 


DEPARTMENT  Of  ENERGY 

Energy  information  Administration 

American  Statistical  Association 
Committee  on  Energy  Statistics 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  American  Statistical 
Association  Committee  on  Energy 
Statistics,  a  utilized  Federal  Advisory 
Committee.  The  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATES:  Thursday,  April  3,  2003,  8:30 
a.m.-4:30  p.m.,Friday.  April  4.  2003. 
8:30  a.m.-12  noon. 

ADDRESSES:  U.S.  Department  of  Energy. 
Room  8E-089,  1000  Independence  Ave.. 
SW..  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  I.  Weinig,  EI-70.  Committee 
Liaison,  Energy  Information 
Administration,  U.S.  Department  of 
Energy,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585.  Telephone: 
(202)  287-1709.  Alternately,  Mr.  Weinig 
may  be  contacted  by  e-mail  at 
William,  weini^eia. doe. gov  or  by  FAX 
at  (202) 287-1705. 

Purpose  of  the  Committee:  To  advise 
the  Department  of  Energy,  Energy 
Information  Administration  (EIA),  on 
EIA  technical  statistical  issues  and  to 
enable  the  EIA  to  benefit  from  the 
CoDMnittee's  experience  concerning  ' 
other  energy-related  statistical  matters. 

Tentative  Agenda 

Thursday,  April  3,  2003 

A.  Opening  Remarks  by  the  ASA 
Committee  Chair,  the  EIA 
Administrator  and  the  Director, 
Statistics  and  Methods  Group,  EIA. 
Room  8E-089. 

B.  Major  Topics  (Room  8E-089  unless 
otherwise  noted) 

1.  EIA's  Survey  Quality  Effort:  Where 
is  EIA  Going? 

A.  Overview  of  EIA's  Survey  Quality 
Initiatives 

B.  Survey  Quality  Efforts  of  the  Office 
of  Coal,  Nuclear,  Electric  and 
Alternate  Fuels 

C.  Survey  Quality  via  Performance- 
Based  Service  Contracting 

2.  New  Confidentiality  Law  and  EIA's 
Response 

3.  An  Alternative  Natural  Gas 

.    Production  Estimation  Procedure 

4.  EIA's  (Draft)  Electricity 
Transmission  Study  (Room  5E-069) 

5.  Public  Questions  and  Comments 
Friday,  April  4,  2003.  Room  8E-089 


C.  Major  Topics 

1 .  Redesign  of  the  EIA-906 

2.  Using  Data  frt>m  Combined  Heat 
and  Power  Plants  to  Estimate 
Natural  Gas  Industrial  Prices  (Room 
5E-069) 

3.  ASA  Committee  Suggestions  for  the 
Fall,  2003  Meeting 

4.  Public  Questions  and  Comments 

D.  Closing  Remarks  by  the  Chair 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chair  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Written 
,  statements  may  be  filed  with  the 
committee  either  before  3r  after  the 
meeting.  If  there  are  any  questions, 
please  contact  Mr.  William  I.  Weinig, 
EIA  Committee  Liaison,  at  the  address   v. 
or  telephone  nimiber  listed  above. 

Minutes:  A  Meeting  Summary  and 
Transcript  will  subsequently  be 
available  through  Mr.  Weinig  who  may 
be  contacted  at  (202)  287-1709  or  by  e- 
mail  at  william.weinig@eia.doe.gov. 

Issued  at  Washington.-DC  on  March  3, 
2003. 

Rachel  M.  Sainuel, 

Deputy  Advisory  Committee.  Management 
Officer. 

|FR  Doc.  03-5406  Filed  3-6-03;  8:45  am] 
nUJNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Savannah  River.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday.  March  24.  2003. 1    . 
p.m.-7  p.m..  Tuesday,  March  25,  2003, 
8:30  a.m.-4  p.gj. 

AODREiSSES:  Augusta  Sheraton  Hotel, 
2651  Perimeter  Parkway,  Augusta,  GA 
30909. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Flemming,  Science  Technology  & 
Management  Division,  Department  of 
Energy  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  SC,  29802; 
Phone:  (803)  f25-5374. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
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Tentative  Agenda 

Monday.  March  24.  2003 

1  p.m.    Combined  Committee  Session 
5:30  p.m.     Executive  Committee 

Meeting 
6:30  p.m.    Public  Comment  Session 
7  p.m.     Adjourn 

Tuesday.  March  25.  2003 

8:30-9:30  a.m.     Approval  of  Minutes: 

Agency  Updates:  Department  of 

Energy  Realignment;  Public  Comment 

Session:  Facilitator  Update; 

Trans  uranic  Waste  Workshop 

Recommendations 
9:30-10:30  a.m.     Long-Term 

Stewardship  Committee  Report 
10:30-11:45  a.m.    Strategic  Initiatives 

Committee 
1 1 :45-l  2  a.m.     Public  Comments 
12  noon     Lunch  Break 
1-2:00  p.m.    Waste  Management 

Committee  Report 
2-2:30  p.m.     Administrative  Committee 

Report 

Bylaws  Amendment  Proposal 

Board  Member  Removal 
Consideration 

Special  Membership  Election 
2:30-3  p.m.     Environmental 
'  Restoration  Committee 
3-3:45  p.m.     Nuclear  Materials 

Committee  Report 
3:45—4  p.m.     Puolic  Comments 
4  p.m.     Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday,  March  24,  2003. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  the  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Ofhcer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  between  9 
a.m.  and  4  p.m.,  Monday  through 


Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Gerri  Fleming,  Department  of 
Energy,  Savannah  River  Operations 
Office.  PO  Box  A,  Aiken,  SC,  29802,  or 
by  calling  her  at  (803)  725-5374. 

Issued  in  Washington,  OC  on  March  3, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc.  03-5407  Filed  3-6-03;  8:45  am) 
WLUNG  CODE  64S0-01'P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL03-47-000,  QF90-203-004, 
and  QF89-251-008] 

Investigation  of  Certain  Enron- 
Affiliated  QFs.  Saguaro  Power 
Company,  Las  Vegas  Cogeneration 
Limited  Partnersiiip;  Notice  of 
Initiation  of  Proceeding  and  Comment 
Filing  Date 

February  28.  2003. 

Take  notice  that  on  February  24,  2003, 
the  Commission  issued  an  Order 
Initiating  Investigation  and  Establishing 
Hearing  Procedures  in  Docket  Nos. 
EL03-47-000,  QF90-203-004  and 
QF89-251-008. 

By  this  notice,  the  Commission 
establishes  that  the  date  for  the  filing  of 
motions  to  intervene,  comments,  and 
protests  is  March  17,  2003. 

Magalie  R.  Salas, 

Secretary.  • 

\¥R  Doc  03-537.S  Filed  3-6-03;  8:45  am) 
BIUJNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER03-119-000,  ER03-12a- 
000,  ER03-121-000,  ER03-122-O00,  ER03- 
123-000,  ER03-1 24-000,  ER03-1 25-000, 
ER03-1 26-000,  ER03-1 27-000,  ER03-128- 
000,  ER03-1 29-000,  ER03-1 30-000,  ER03- 
131-000,  ER03-135-000,  ER03-1 36-000, 
and  EL03-46-000] 

Southern  Company  Services,  Inc.; 
Notice  of  Initiation  of  Proceeding  and 
Refund  Effective  Dattf 

February  28,  2003. 

Take  notice  that  on  January  31,  2003, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  under  section  206  of  the 
Federal  Power  Act. 


The  refund  effective  date  will  be  60 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5376  Filed  3-6-03:  8:45  am) 

BMXING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP02-396-000  and  PF01-1- 
000] 

Greenbrier  Pipeline  Company,  LLC; 
Notice  of  Availability  of  the  Final 
Environmental  impact  Statement  for 
the  Proposed  Greenbrier  Pipeline 
Project 

February  28.  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  final 
environmental  impact  statement  (FEIS) 
on  the  natural  gas  pipeline  facilities  (the 
Greenbrier  Pipeline  Project)  proposed 
by  Greenbrier  Pipeline  Company,  LLC 
(GPC)  in  the  above-referenced  dockets. 
The  application  and  other  supplemental 
hlings  in  these  dockets  are  available  for 
viewing  on  the  FERC  Internet  Web  site 
(http://www.ferc.gov).  Click  on  the 
"FERRIS"  link,  select  "General  Search." 
then  "Docket  #"  on  the  menu,  and 
follow  the  instructions. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
staff  concludes  that  approval  of  the 
proposed  project  with  appropriate 
mitigating  measures,  as  recommended, 
would  result  in  some  adverse 
environmental  impacts.  The  FEIS 
evaluates  alternatives  to  the  proposal, 
including  system  alternatives,  route 
alternatives,  and  route  variations. 

The  purpose  of  the  project  is  to  create 
gas  supply  diversity  and  to  meet  a 
portion  of  the  growing  energy  market  in 
the  South  Atlantic  region.  The  project 
would  be  designed  to  meet  a  variety  of 
cmticipated  loads,  including  the  growrth 
of  two  local  distribution  companies, 
four  natural  gas-fired  electric  generation 
plants,  and  a  natural  gas  marketer.  The 
project  is  fully  subscribed  and  would 
transport  up  to  600,000  decatfierms  per 
day  of  natural  gas. 

The  proposed  pipeline  would  extend 
from  east  of  Clendenin,  Kanawha 
County,  West  Virginia,  through  West 
Virginia,  southwestern  Virginia,  and 
North  Carolina  to  its  terminus  near 
Stem,  in  Granville  County,  North 
Carolina.  It  would  consist  of  275.6  miles 


of  mainline  and  three  laterals  totaling 
3.8  miles.  The  project  would  also 
construct  2  compressor  stations,  3  meter 
stations,  18  stand  alone  block  valves 
(additional  block  valves  would  be 
collocated  at  other  aboveground  facility 
sites),  and  appurtenant  facilities,  and 
about  212  access  roads.  Mainline  DG-1 
.  would  extend  from  the  proposed  Elk 
River  Compressor  Station  adjacent  to 
Dominion  Transmission.  Inc."s  existing 
Comwell  Compressor  Station  to  the 
proposed  Public  Service  Company  of 
North  Carolina,  Inc.,  a  South  Carolina 
Corporation's  compressor  station  near 
Stem,  North  Carolina.  DG-1  would 
include  20-,  24-,  and  30-inch-diameter 
pipeline.  Lateral  DG-2  would  consist  of 
1 2-inch-diameter  pipeline  that  extends 
from  DG-1  to  thie  proposed  Somerset 
Meter  Station  near  Roxboro,  North 
Carolina.  Lateral  DG-3  would  consist  of 
10-inch-diameter  pipeline  that  extends 
from  the  end  of  DG-1  to  the  proposed 
Mountain  Creek  Meter  Station  near 
Butner,  North  Carolina.  Lateral  DG-4 
would  consist  of  30-inch-diameter 
pipeline  that  would  interconnect  the  , 
proposed  Transco  Meter  Station  and  the 
proposed  Eden  Compressor  Station  in 
Rockingham  County,  North  Carolina. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  distribution  and  public  inspection 
at:  Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street, 
NE.,  Room  2 A,  Washington,  DC  20426, 
(202)  502-8371.  E-mail: 
pubIic.referenceroom@ferc.gov. 

A  limited  number  of  copies  are 
available  from  the  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  copies  of  the  FEIS 
have  been  mailed  to  Federal,  State,  and 
local  government  agencies;  elected 
officials,  environmental  and  public 
interest  groups;  affected  landowners 
who  requested  a  copy  of  the  FEIS; 
Native  American  tribes  that  might  attach 
religious  and  cultural  significance  to 
historic  properties  in  the  area  of 
pofeiitial  effect;  local  libraries  and 
newspapers;  and  the  Commis^on's  list 
of  parties  to  this  proceeding. 

m  accordance  with  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  implementing  the  National 
Environmental  Policy  Act,  no  agency 
decision  on  a  proposed  action  may  be 
made  until  30  days  after  the  U.S. 
Environmental  Protection  Agency 
publishes  a  notice  of  availability  of  the 
FEIS.  However,  the  CEQ  regulations 
provide  an  exception  to  this  rule  when 
an  agency  decision  is  subject  to  a  formal 
internal  process  which  allows  other 
agencies  or  the  public  to  make  their 
views  known.  In  such  cases,  the  agency 


decision  may  be  made  at  the  same  time, 
the  qotice  of  the  FEIS  is  published, 
allowing  both  peaiods  to  nm 
concurrently.  The  Commission  decision 
for  this  proposed  action  is  subject  to  a 
30-day  rehearing  period. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-3372  or  on  the  FERC 
Internet  Web  site  [www.ferc.gov),  using 
the  "FERRIS"  link  to  information  in  this 
docket  number.  Click  on  the  "FERRIS" 
link,  select  "General  Search"  from  the 
menu,  and  follow  the  instructions.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  1-866-208-3676  or  for  TYY 
contact  1-202-502-8659.  The  FERRIS 
link  on  the  FERC  Internet  Web  site  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

Magalie  R.  Salas,' 

Secretary. 

|FR  Doc.  03-5373  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P  ' 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP03-41-O00  and  CP03-43- 
000] 

Dominion  Transmission,  Inc.,  Texas 
Eastern  Transmission,  LP;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Mid- 
Atlantic  Expansion  Project  and 
Dominion  Expansion  Project  and 
Request  for  Comments  on 
Environmental  Issues 

February  28,  2003. 

The  staff  of  the  Federal  Energy  ' 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  w.ill 
discuss  the  enviroimiental  impacts  of  . 
the  Mid-Atlantic  Expansion  and 
Dominion  Expansion  Projects 
(collectively  referred  to  as  the  Projects) 
involving  construction  and  operation  of 
facilities  by  Dominion  Transmission, 
Inc.  (Dominion)  and  Texas  Eastern 
Transmission,  LP  (Texas  Eastern). 
Dominion  would  construct  facilities  in 
Wetzel  County,  West  Virginia;  Greene 
and  Franklin  Counties,  Peimsylvania; 
and  Loudoun  and  Fauquier  Counties, 
Virginia.  The  facilities  that  would  be 
constructed  by  Texas  Eastern  would  be 
in  Greene,  Fayette,  Somerset,  Fulton, 


and  Franklin  Counties,  Pennsylvania.' 
Dominion's  facilities  would  consist  of 
39,200  horsepower  (hp)  of  new 
compression.  Texas  Eastern's  facilities 
would  consist  of  about  34.64  ihiles  of 
36-inch-diameter  pipeline  looping.  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  Projects  are  in 
the  public  convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  If  the  Projects  are  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the 
appropriate  pipeline  company  could 
initiate  condemnation  proceedings  in  _ 
accordance  with  State  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  each 
project's  notice  Dominion  or  Texas 
Eastern  provided  to  landowners.  This 
fact  sheet  addresses  a  niunber  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site  [http:// 
www.ferc.gov]. 

Summary  of  the  Proposed  Proiects 

Dominion  wants  to  expand  the 
capacity  of  its  facilities  in  Virginia,  West 
Virginia,  and  Permsylvania  to  transport 
an  additional  223,000  dekatherms  per 
day  (Dth/d)  of  gas  to  fulfill  requests  for 
service  to  end  users  in  Virginia.  To 
transport  this  gas  to  Dominion,  Texas 
Eastern  proposes  to  construct  facilities 
in  Pennsylvania. 

Dominion  seeks  authority  to  construct 
and  operate: 

•  The  new  Mockingbird  Hill 
Compressor  Station  which  would 
include  one  5,000-hp  gas-fired 
compressor  and  related  facilities  near 
Pine  Grove,  Wetzel  County,  West 
Virginia; 

•  Additional  compression  at  the 
existing  Crayne  Compressor  Station  in 
Greene  Coimty,  Pennsylvania,  including 
replacement  of  a  5,500-hp  unit  with  a 
7,800-hp  gas-fired  compressor,  and 
upgrading  an  existing  6,500-hp  unit  to 


I  Dominion's  and  Texas  Eastern's  applications 
were  filed  with  the  Commission  under  section  7  of 
the  Natural  Gas  Act  and  part  157  of  the 
Commission's  regulations. 
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7,800-hp  resulting  in  an  increase  of 
3.600-hp  at  the  station; 

•  An  upgrade  of  the  existing  Crayne 
Compressor  Station  measuring  and 
regulating  (M&R)  station; 

•  Two  additional  7,800-hp  gas-fired 
compressors  and  a  1 ,200-hp  upgrade  of 
the  existing  electric-motor  driven 
compressors  at  the  existing 
Chambersburg  Compressor  Station  in 
Franklin  County.  Pennsylvania,  for  a 
total  increase  of  16,800-hp; 

•  One  7,800-hp  gas-fired  compressor 
and  related  facilities  at  the  existing 
Leesburg  Compressor  Station  in 
Loudoun  County.  Virginia;  and 

•  The  new  Quantico  Compressor 
Station  which  would  include  one  6,000- 
hp  gas-fired  compressor  and  related 
facilities  near  Nokesville  and  Manassas, 
Fauquier  County,  Virginia. 

Dominion  proposes  to  have  these 
facilities  in  service  by  November  30, 
2004. 

Texas  Eastern  seeks  authority  to 
construct  and  operate: 

•  About  10.5  miles  of  36-inch- 
diameter  pipeline  in  Greene  County, 
Pennsylvania,  the  Waynesburg 
Discharge  Segment  1 ; 

•  About  3.5  miles  of  36-inch-diameter 
pipeline  in  Fayette  County, 
Pennsylvania,  the  Waynesburg 
Discharge  Segment  2; 

•  About  12.5  miles  of  36-inch- 
diameter  pipeline  in  Somerset  County, 
Pennsylvania,  the  Uniontown  Discharge 
Segment; 

•  About  8.1  miles  of  36-inch-diameter 
pipeline  in  Fulton  and  Franklin 
Counties,  Pennsylvania;  and 

•  A  change  out  of  the  aerodynamic 
assembly  on  the  existing  1 1 ,000-hp 
electric-motor  driven  compressor  at -the 
Uniontown  Compressor  Station  in 
Fayette  County.  Pennsylvania. 

Texas  Eastern  proposes  to  have  its 
facilities  in  service  by  November  1 , 
2004. 

No  nonjurisdicitonal  facilities  would 
be  constructed. 

The  locations  of  the  project  facilities 
are  shown  in  appendix  1.2 

Land  Requirements  for  Construction 

Construction  of  Dominion's  proposed 
facilities  would  require  about  18.2  acres 
of  land,  all  but  7.4  acres  of  this 
disturbance  would  be  on  land  Dominion 
already  owns.  Construction  of  Texas 
Eastern's  proposed  facilities  would 
require  about  623.2  acres.  No  new 
permanent  right-of-way  would  be 
required  because  all  of  Texas  Eastern's 
new  facilities  would  be  located  within 
an  existing  pipeline  right-of-way. 
Pipeline  construction  would  generally 
consist  of  removing  an  existing  pipeline 
and  relaying  new  pipeline  in  the  same 


footprint.  However,  about  0.03  acre 
would  be  required  for  access  roads. 
Following  construction,  all  of  the 
affected  land  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
notice  of  intent,  the  Conmiission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Land  use 

•  Water  resources,  fisheries,  and 
wetlands 

•  Cultural  resources 

•  Vegetation  and  wildlife 

•  Air  quality  and  noise 

•  Endangered  and  threatened  species 

•  Hazarai3us  waste 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  State, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 


>■  "We",  "us",  and  "our"  refer  to  the 
envirorunental  staff  of  the  Office  of  Eaeigy  Projects 
(OEP). 


To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  6. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Dominion  and  Texas  Eastern.  This 
preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  The  addition  of  39,200-hp  at  five 
compressor  stations  would  have  impacts 
on  air  and  noise  quality. 

•  Two  new  compressor  stations 
would  be  constructed  creating  new 
visual  impacts. 

•  About  623  acres  of  land  would  be 
temporarily  disturbed  for  pipeline 
construction. 

•  Forty-nine  waterbodies  would  be 
crossed  by  pipeline  construction  or  by 
access  roads. 

•  Pipeline  construction  would  cross 
the  watersheds  of  the  Monongahela, 
Youghiogheny,  Juniata,  and  Potomac 
Rivers  in  Pennsylvania. 

•  One  public  water  supply  intake,  12 
public  water  supply  wells,  and  seven 
public  water  supply  springs  would  be 
located  within  1  mile  of  the  Projects. 

•  Ten  private  water  supply  wells 
have  been  identified  within  150  feet  of 
construction  work  areas. 

•  Pipeline  construction  would  cross 
three  Wild  Trout  Streams  and  six 
Approved  Trout  Waters  as  defined  by 
the  Pennsylvania  Department  of 
Environmental  Protection. 

•  Cultural  resources  may  be  affected 
by  the  Projects. 

•  Blasting  may  be  required  for 
construction. 

•  Some  areas  with  karst  terrain  would 
be  crossed. 

•  About  1.9  acres  of  prime  farmland 
soil  would  be  permanently  affected  by 
construction  of  aboveground  facilities. 

•  Fourteen  residences  would  be 
within  50  feet  of  construction  work 
areas. 

•  Pipeline  construction  would  cross 
the  Tuscarora  Trail  and  Buchanan  State 
Forest. 

•  About  1.66  acres  of  forested 
wetland  and  0.71  acre  of  agricultural 
wetland  would  be  permanently  affected 
by  construction  of  the  Quantico 
Compressor  Station. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
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By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA.  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  2. 

•  Reference  Docket  Nos.  CP03-41- 
000  and  CP03^3-000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  31,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Conunission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  Seel  8  CFR 
385.2001{a){l){iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(appendix  4).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "Intervener". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
-Interveners  have  the  right  to  receive 
copies  of  case-related  Conunission 
documents  and  filings  by  other 
Interveners.  Likewise,  each  Intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  Intervener  you  must 


file  a  motion  to  intervene  according  to 
rule  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 
385.214)  [see  appendix  2).3  Only 
Interveners  have  the  right  to  seek 
rehecu'ing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
Intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  Intervener  status  to  have  your 
envirorunental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
goverimient  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
oftheEA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affafrs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  [http:// 
www.ferc.govhising  the  FERRIS  link. 
Click  pn  the  FERRIS  link,  enter  the 
docket  number  excluding  the  last  three 
digits  in  the  Docket  Number  field.  Be 
sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  FERRIS, 
the  FERRIS  helpline  can  be  reached  at 
1-866-208-3676,  TTY  (202)  502-8659, 
or  at  FERCOnlineSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5374  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


3  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comntlssion 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

Februar>'  28,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary    . 
permit. 

b.  Project  No.:  12313-000. 

c.  Date  filed:  July  23,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  and  Location  of  Project:  The 
Newburgh  L&D  Hydroelectric  Project 
would  be  located  on  the  Ohio  River  in 
Henderson  County,  Kentucky.  The 
project  would  occupy  lands 
adininistered  by  the  U.S.  Army  Corps  of 
Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-«25(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Elizabeth  Jones 
(202) 502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
Corps'  existing  Newburgh  Lock  and 
Dam  and  would  consist  of:  (1)  Eight 
proposed  1 20-inch  steel  penstocks 
approximately  50  feet  long,  (2)  a 
proposed  powerhouse  containing  eight 
turbines  with  a  total  installed  capacity 
of  15  MW,  (3)  approximately  1.5  miles 
of  proposed  14.7kV  transmission  line, 
and  (4)  appurtenant  facilities. 

The  project  would  have  an  estimated 
annual  generation  of  92  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
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Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov .  For 
TTY,  call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corporation,  1145  Highbrook 
Street,  Akron.  OH  44301  (330)  535-  , 
7115. 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  ihtent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis. 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 


studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance. 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
cbmments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-5377  Filed  3-6-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

February  28,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  CcHnmission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  12319-000. 

c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  and  Location  of  Project:  The 
Salamonie  Lake  Dam  Hydroelectric 
Project  would  be  located  on  the 
Salamonie  River  in  Wabash  County, 
Indiana.  The  project  would  occupy 
lands  administered  by  the  U.S.  Army 
Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Elizabeth  Jones 
(202) 502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  conmients  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  aHect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
Corps'  existing  Salamonie  Lake  Dam 
and  would  consist  of:  (1)  Two  proposed 
84-inch  steel  penstocks  approximately 
50  feet  long,  (2)  a  proposed  powerhouse 
containing  two  turbines  with  a  total 
installed  capacity  of  2  MW,  (3) 
approximately  five  miles  of  proposed 
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14.7kV  transmission  line,  and  (4) 
appurtenant  facilities. 

The  project  would  have  an  estimated 
annual  generation  of  12.5  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  PubUc  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corporation,  1145  Highbrook 
Street,  Akron,  OH  44301  (330)  535- 
7115. 

1.  Completing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  conuQent  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 


o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICA-nON", 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2O01(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Coniments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 


Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5378  Filed  3-6-03;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory . 
Commission 

Notice  of  Application  Accepted  for 
Filing  arKJ  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

February  28,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  12321-000. 

c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  and  Location  of  Project:  The 
Cagles  Mill  Lake  Dam  Hydroelectric 
Project  would  be  located  on  Mill  Creek 
in  Putnam  County,  Indiana.  The  project 
would  occupy  lands  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  Elizabeth  Jones 
(202) 502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiuther,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  documept 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
Corps'  existing  Cagles  Mill  Lake  Dam 
and  would  consist  of:  (1)  One  •proposed 
62-inch  steel  penstock  approximately  50 
feet  long,  (2)  a  proposed  powerhouse 
containing  one  turbine  with  a  total 
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installed  capacity  of  938  KW,  (3) 
approximately  600  feet  of  proposed 
14.7kV  transmission  line,  and  (4) 
appurtenant  facilities. 

The  project  would  have  an  estimated 
annual  generation  of  5.8  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnIineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Universal  Electric 
Power  Corporation,  1145  Highbrook 
Street,  Akron,  OH  44301  (330)  535- 
7115. 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  fde  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the  f- 

specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Coinmission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  inttot 
mu|t  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  suph  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application.  ' 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTEf^  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary. 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance. 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encoiirages 
electronic  filings. 

r.  Agency  Comments:  Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 


A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5379  Filed  3-6-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  28,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/i4pp/jcafioji:  Preliminary 
permit. 

b.  Project  No.:  12410-000. 

c.  Date  filed:  November  12,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Wilson  Dam  Hydroelectric  Project 
would  be  located  on  the  Saline  River  in 
Russell  County,  Kansas.  The  project 
would  utilize  the  U.S.  Army  Corps  of 
Engineers'  existing  Wilson  Dam  and 
Reservoir. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron.  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  proceduire  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  Wilson 
Dam  and  Reservoir,  would  consist  of:  (1) 
An  80-foot-long.  108-inch-diameter  steel 
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penstock,  (2)  a  powerhouse  containing 
two  generating  units  with  a  total 
installed  capacity  of  2.0  megawatts.  (3) 
a  1,200-foot-long,  l4.7-kilovolt 
transmission  line  connecting  to  an 
existing  power  line,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  12.3 
gigawatthours. 

K.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

I.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conmient  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION".    ' 
"PROTEST  ".  or  "MOTION  TO 
INTERVENE",  as  appficable.  and  the 
Project  Nxmiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  CompUance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Conunents,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 


A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5380  Filed  3-6-03;  8:45  am] 

BILLING  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

February  28,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No. :  1 241 3-000. 

c.  Date  filed:  November  8,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Toad  Suck  Ferry  L&D  #8  Hydroelectric 
Project  would  be  located  on  the 
Arkansas  River  in  Perry  County. 
Arkansas.  The  project-would  utilize  the 
U.S.  Army  Corps  of  Engineers'  existing 
Toad  Suck  Ferry  Lock  and  Dam  No.  8. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter.  Universal  Electric  Power 
Corporation.  1145  Highbrook  Street, 
Akron.  OH  44301.  (330)  535-7115. 

h.  FERC  Contact:  James  Hunter.  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiuther.  if  an  intervener 
files  comments  or  documents  with  the 
Conunission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiux%  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  Toad 
Suck  Ferry  Lock  and  Dam  No.  8,  would 
consist  of:  (1)  Five  40-foot-long,  114- 
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inch-diameter  steel  penstocks,  (2)  a 
powerhouse  containing  five  generating 
units  with  a  total  installed  capacity  of 
9.0  megawatts,  (3)  a  4-mile-long,  14.7- 
kilovolt  transmission  line  connecting  to 
an  existing  substation,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  55  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimtber 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit: 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application:  Any  qualified  development 
applicant  desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the . 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  emd  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMl'ETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

r.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 


A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5381  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

February  28,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  major 
license. 

b.  Project  No.:  2516-026. 

c.  Date /ir7ed;  December  17,  2001. 

d.  Applicant:  Allegheny  Energy 
Supply  Company,  LLC. 

e.  Name  of  Project:  Dam  No.  4  Hydro 
Station. 

f.  Location:  On  the  Potomac  River, 
near  the  Town  of  Shepherdstown,  in 
Berkeley  and  Jefferson  Counties,  West 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Charles  L. 
Simons,  Allegheny  Energy  Supply 
Company,  LLC,  4350  Northern  Pike, 
Monroeville,  PA  15146.  (412)  858-1675. 

i.  FERC  Contact:  Peter  Leitzke,  (202) 
502-6059  or  peter.leitzke@ferc.gov. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  of  this  notice 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number  [P— 
2516-026)  on  any  documents  filed. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 


Federal  Register /Vol.  68,  No.  45 /Friday,  March  7,  2003 /Notices 


11081 


particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  {http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  'This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  The  existing  Dam  No.  4  Hydro 
Station  Project  consists  of:  (1)  A  200- 
foot-long,  80-foot-wide  headrace;  (2)  a 
stone  and  concrete  powerhouse 
containing  three  generating  units  with  a 
total  instdled  capacity  of  1,900 
kilowatts;  (3)  a  350-foot-long,  90-foot- 
wide  tailrace;  (4)  a  substation;  (5)  a  4.5- 
mile-long,  34.5-kilovolt  transmission 
line;  and  (6)  appurtenant  facilities.  The 
applicant  estimates  that  the  total 
average  annual  generation  would  be 
7,886  megawatthours.  All  generated 
power  is  sold  to  Allegheny  Power  for 
use  in  the  existing  electric  grid  system 
serving  West  Virginia  and  Maryland. 
The  project  dam  and  reservoir  are 
owned  by  the  United  States  and 
operated  by  the  National  Park  Service. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  The  Conunission  directs,  pursuant 
to  section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 


COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  ot  the  applicant  and 
the  project  nmnber  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5382  Filed  3-6-^3;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  CorMlitions,  and  Prescriptions 

February  28.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Subsequent 
minor  license. 

b.  Project  No.:  2517-012. 

c.  Date  filed:  December  17,  2001. 

d.  Applicant:  Allegheny  Energy 
Supply  Company,  LLC. 

e.  Name  of  Project:  Dam  No.  5  Hydro 
Station. 

f.  Location:  On  the  Potomac  River, 
near  the  Town  of  Hedgesville,  in 
Berkeley  County,  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Charles  L. 
Simons,  Allegheny  Energy  Supply 
Company,  LLC,  4350  Northern  Pike, 
Monroeville,  PA  15146,  (412)  858-1675. 

i.  FERC  Contact:  Peter  Leitzke,  (202) 
502-6059  or  peter.leitzke@ferc.gov. 

').  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  of  this  notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
2517-012)  on  any  documents  filed. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource^agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (http://www.ferc.gov]  under  the  "e- 
Filing"  link. 

k.  "This  application  has  been  accepted, 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  The  existing  Dam  No.  5  Hydro 
Station  Project  consists  of:  (1)  A  100- 
foot-long,  80-foot-vdde  headrace;  (2)  a 
brick  and  concrete  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  1,210 
kilowatts;  (3)  a  250-foot-long,  90-foot- 
wide  tailrace;  (4)  a  substation;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  5,945 
megawatthours.  All  generated  power  is 
sold  to  Allegheny  Power  for  use  in  the 
existing  electric  grid  system  serving 
West  Virginia  and  Maryland.  The 
project  dam  and  reservoir  are  owned  by 
the  United  States  and  operated  by  the 
National  Park  Service. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wvtrw.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  The  Commission  directs,  pursuant 
to  section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8,  1991.  56 
FR  23108,  May  20,  1991)'that  all 
coounents,  recommendations,  terms  and 
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conditions  and  prescriptions  concerning 
the  appUcation  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  fiUngs  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Conmiission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b).  and 
385.2010. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5383  Filed  3-6-03;  8:45  ami 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7460-4] 

Science  Advisory  Board;  Request  for 
Nominations  for  Experts  for  a  Panel  on 
Valuing  the  Protection  of  Ecological 
Systems  and  Services 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  EPA's  SAB  is  announcing 
the  formation  of  a  new  SAB  Panel  and 
is  soliciting  nominations  for  members  of 
the  panel. 

DATES:  Nominations  should  be 
submitted  on  or  before  March  28.  2003. 
ADDRESSES:  Nominations  should  be 
submitted  in  electronic  format  through 
the  Form  for  Nominating  Individuals  to 


Panels  of  the  EPA  Science  Advisory 
Board  provided  on  the  SAB  Web  site. 
The  form  can  be  accessed  through  a  link 
on  the  blue  navigational  bar  on  the  SAB 
Web  site,  http://www.epa.gov/sab.  To  be 
considered,  all  nominations  must 
include  the  information  required  on  that 
form.  Anyone  who  is  unable  to  submit 
nominations  via  this  form  may  contact 
Dr.  Angela  Nugent.  Designated  Federal 
Officer.  U.S.  EPA  Science  Advisory 
Board  (1400A).  by  telephone/voice  mail 
at  (202)  564-4562.  by  fax  at  (202)  501- 
0323.  or  via  e-mail  at 
nugent.angela@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  regarding  this  Request  for 
Nomination  may  contact  Dr.  Angela 
Nugent  at  the  address  above. 
SUPPLEMENTARY  INFORMATION: 

1.  Action:  Notice;  request  for 
nominations  to  a  new  "Panel  on  Valuing 
the  Protection  of  Ecological  Systems  and 
Services"  of  the  EPA's  Science  Advisory 
Board  (SAB). 

2.  Summary:  The  EPA's  SAB  is 
announcing  the  formation  of  a  new 
Panel  to  provide  advice  to  strengthen 
the  EPA's  approaches  for  assessing  the 
costs  and  benefits  of  environmental 
programs  that  protect  ecological  systems 
and  services,  to  identify  research  needs 
to  improve  how  ecological  resources  are 
valued,  and  to  support  decision  making 
to  protect  ecological  resources.  The  SAB 
is  soliciting  nominations  to  establish  the 
members  of  the  new  Panel. 

This  Panel  is  being  formed  to  provide 
advice  to  the  Agency,  as  part  of  the  EPA 
SAB's  mission,  to  provide  independent 
scientific  and  technical  advice, 
consultation,  and  recommendations  to 
the  EPA  Administrator  on  the  technical 
bases  for  EPA  regulations.  The  project  it 
will  undertake  is  a  self-initiated  project 
of  the  Board,  intended  as  a  multi-year 
effort;  the  background  for  the  effort  and 
the  charge  to  the  Panel  is  described 
below.  The  Board  is  a  chartered  Federal 
advisory  Committee,  which  reports 
directly  to  the  Administrator. 

Members  of  the  Panel  will  provide 
advice  to  the  Agency,  through  the  SAB's 
Executive  Committee,  over  a  two-to- 
three  year  period.  Over  that  period,  the 
Panel  will  comply  with  the  provisions 
of  FACA  and  all  appropriate  SAB 
procedural  policies,  including  the  SAB 
process  for  panel  formation  described  in 
the  Overview  of  the  Panel  Formation 
Process  at  the  Environmental  Protection 
Agency  Science  Advisory  Board,  which 
can  be  found  on  the  SAB's  Web  site  at: 
http://www.  epa  .gov/sab/pdf/ 
ec02010.pdf. 

3.  Background:  EPA's  Strategic  Plan 
(EPA-190-R-00-002)  states  as  goals 


one.  two  and  four  that  a  major  part  of 
the  EPA's  mission  is  to  safeguard  the 
natural  environment,  air.  water,  healthy 
communities  and  ecosystems,  upon 
which  life  depends.  The  goals  address 
ecosystem  protection  and  restoration. 
Goal  one,  for  example,  specifies  links 
between  reductions  in  air  pollution  and 
protection  of  the  environment,  and  such 
benefits  as  restoring  life  in  damaged 
ecosystems.  The  Agency  is  seeking 
scientific  guidance  on  measures  to 
improve  quantification  and 
characterization  of  benefits  of  protecting 
ecosystems  and  restoring  life  in 
damaged  ecosystems  and  to  inform 
environmental  protection  decisions. 

Goals  two  and  four  of  the  EPA 
Strategic  Plan  include  "the  restoration 
and  protection  of  watersheds  and  their 
aquatic  ecosystems  to  improve  public 
health,  enhance  water  quality,  reduce 
flooding,  and  provide  habitat  for 
wildlife  and  the  desire  of  "preventing 
pollution  and  reducing  risk  in 
communities,  homes,  workplaces,  and 
ecosystems."  Meeting  these  goals  will 
require  a  scientifically  rigorous  method 
to  quantify  not  only  losses  of 
commercially  exploited  ecosystem 
benefits  (e.g.,  recreational  fishing, 
impact  of  atmospheric  sulfur  and 
nitrogen  oxides,  lost  commercial  timber 
from  ozone  damage),  but  also  to 
quantify  and  characterize  the  benefits  of 
protecting  ecological  systems  and 
services  (emphasize  more  strongly)  [e.g., 
carbon  sequestration,  water  purification, 
water  retention,  biodiversity,  existence 
values,  aesthetic  values,  and  habitat). 

In  short,  the  EPA  needs  a 
comprehensive  effort  that  will  improve 
the  methods  used  to  value  the  benefits 
of  protecting  ecological  systems  and 
services  to  facilitate  Agency  decisions 
concerning  the  protection  and 
restoration  of  ecosystems.  Developing 
and  implementing  such  methods  will 
assist  the  Agency  in  meeting  the  eighth 
Goal  of  the  Strategic  Plan,  "to  develop 
and  apply  the  best  available  science  for 
addressing  current  and  future 
environmental  hazards  as  well  as  new 
approaches  toward  improving 
environmental  protection." 

The  SAB  Executive  Committee  has 
determined  that  the  issue  of  protection 
of  ecological  systems  and  services  and 
valuing  of  their  protection  is  an 
important,  multi-dimensional  issue 
where  the  scientific  and  technical 
advice  of  the  Board  is  needed.  It  has 
acknowledged  that  valuing  the 
protection  of  ecological  systems  and 
services  has  proved  a  challenging 
problem  for  the  Agency  and  existing 
SAB  Advisory  committees  to  address. 

In  regard  to  this  last  point,  the  Board 
notes  that  in  2001,  the  independent 
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Advisory  Council  on  Clean  Air 
Compliance  Analysis,  whose  chair  sits 
on  the  SAB  Executive  Committee, 
identified  that  a  "major  effort"  was 
needed  "to  develop  credible  methods  to 
quantify  and  monetize  the  effects  of 
marginal  changes  in  air  pollution  on 
ecosystem  processes"  and  to  include 
non-market  ecosystem  services  in  future 
Section  812  reports  [Draft  Analytical 
Plan  for  EPA 's  Second  Prospective 
Analysis — Benefits  and  costs  of  the 
Clean  Air  Act,  1990-2020:  An  Advisory 
by  the  Advisory  Council  for  Clean  Air 
Compliance  EPA-SAB-COUNCIL- 
ADV-01-004).  The  Council  advised  the 
Agency  to  develop  a  major  review  of  the 
economic  literature  focusing  on  the 
valuation  of  ecological  systems  and 
services,  with  the  purpose  of 
differentiating  results  more  useful  for 
the  Agency's  812  analysis  of  ecological 
benefits  from  those  less  useful. 

The  SAB  notes  that  the  new  Panel  is 
likely  to  address  many  of  the  issues 
raised  in  a  2001  SAB  report.  Toward 
Integrated  Environmental  Decision 
Making  (EPA-SAB-EC-00-011).  That 
report  noted  the  following  impediments 
to  the  valuing  of  ecological  systems  and 
services:  difficulty  translating  changes 
in  ecological  conditions  into  monetary 
units:  difficulty  measuring  values 
placed  on  keeping  ecosystems  viable 
("existence  values")  because  the  public 
often  does  not  have  knowledge  about 
ecological  impacts;  difficulty  finding 
ecological  services  reflected  well  in 
markets;  and  difficulty  measuring 
values  such  as  equity  and  sustainability. 
The  report  also  cited  the  following 
needs:  better  methods  to  estimate  value 
the  public  places  on  protecting 
ecological  conditions;  better  methods  to 
incorporate  values  and  preferences  into 
decision-making;  and  more  open 
dialogue  among  scientists  and  between 
scientists  and  decision  makers. 

The  Board  notes  that  many  of  these 
issues  were  also  discussed  at  a  joint 
EPA/SAB  workshop  in  2001.  and 
documented  in  the  report: 
Understanding  Public  Values  and 
Attitudes  Related  to  Ecological  Risk 
Management:  An  SAB  Workshop  Report 
of  an  EPA/SAB  Workshop  (EPA-SAB- 
EC-WKSP-01-001).  The  workshop  was 
a  public  meeting  designed  to 
demonstrate  how  researchers  using 
different  kinds  of  analytical  methods, 
tools,  and  approaches  from  the  social 
sciences  can  mutually  inform  each  other 
and  risk  managers  in  understanding:  (a) 
Public  values  and  attitudes  related  to 
specific  threats  to  ecological  resources, 
such  as  Tampa  Bay  Estuary,  a  body  of 
water  threatened  with  nitrogen 
deposition  and  (b)  the  significance  of 
those  values  to  decision  makers.  The 


Report  identified  opportunities  to 
improve  consideration  of  values  in 
environmental  decision  making  in  the 
following  areas:  environmental  science; 
social,  economic  and  behavioral 
sciences;  actions  to  be  taken  by  policy 
makers  and  their  roles;  roles  and 
requfrements  of  stakeholders:  and 
research  development  and  research 
needs. 

4.  Proposed  Charge  to  the  Panel:  The 
Executive  Committee  notes  that  the 
panel  will  need  to  synthesize  the 
existing  serious  work  already  invested 
on  this  issue  and  currently  underway 
elsewhere  and  define  and  steer  distinct 
activities  where  the  SAB  can  add  value 
to  those  efforts.  Currently,  the  National 
Academy  of  Sciences  is  working  on  a 
project  titled  "Assessing  and  Valuing  of 
Aquatic  Ecosystem  Services."  This 
project,  which  is  being  co-sponsored  by 
the  EPA.  is  meant  to  "evaluate  methods 
for  assessing  services  and  associated 
economic  values  of  aquatic  and  related 
terrestrial  ecosystems.  The  Executive 
*  Committee  desires  coordination  with 
efforts  such  as  this  one,  so  that  the  panel 
builds  on  the  information  and  advice 
developed.  It  envisions  a  multi-year 
effort  to  build  upon  and  go  beyond  past 
guidance  and  efforts  to  support  the 
Agency's  valuation  methods.  The  SAB's 
effort  would  identify  research  needs  to 
improve  valuing  of  ecological  resources 
and  identify  scientifically  appropriate 
methods  and  suite  of  tools  to  be  used  to 
assist  decision  making  to  protect 
ecological  resources.  The  Executive 
Committee  envisions  that  the  Panel  will 
plan  and  conduct  a  series  of  activities 
designed  to  accomplish  the  following: 
(ajEnhance  the  ability  of  ecological, 
economic,  social,  and  technological 
analysis  to  contribute  useful  assessment 
of  the  value  of  changes  in  and  the 
protection  of  ecosystems  and  ecosystem 
services. 

(b)  Explore  alternative  approaches 
(e.g.,  benefit-cost  analysis,  ecological 
analysis,  and  the  analysis  of  public 
concerns  and  values)  in  terms  of  the 
soundness  and  reliability  of  the 
methods  involved,  the  current 
evidentiary  base  associated  with  each, 
data  gaps,  and  potential  contributions  to. 
decision  making. 

(c)  Identify  research  needs  and 
priorities  for  the  further  development  of 
each  of  these  approaches  and  to  explore 
innovative  strategies  to  encourage  new 
research  and  new  investigators  to 
address  the  value  of  ecological  systems 
and  services. 

(d)  Compare  the  different  approaches, 
identifying  areas  of  convergence  and 
divergence  and  the  potential  for 
developing  more  integrative  and 
synthetic  approaches.  • 


(e)  Make  recommendations  as  to  how 
these  alternative  approaches  may  inform 
and  be  incorporated  in  the  Agency's 
valuing  the  protection  of  ecological 
systems  and  services  and  to  contribute 
to  the  work  of  other  SAB  committees. 

Specific  activities  to  respond  to  this^ 
charge  are  to  be  defined  by  the  new  SAB 
Panel. 

5.  SAB  Request  for  Nominations:  Any 
interested  person  or  organization  may  ~ 
nominate  qualified  individuals  for 
membership  on  the  Subcommittee. 
Individuals  should  have  expertise  in 
one  or  more  of  the  following  areas: 

(a)  Decision  Science 

(b)  Ecology 

(c)  Economics  * 

(d)  Engineering 

(e)  Psychology 

(0  Social  Sciences  with  emphasis  in 

ecosystem  protection 
Prior  experience  that  involved  valuing 
of  ecosystems  and  services  according  to 
a  structured  scientific  method  is 
desirable. 

6.  Process  and  Deadline  for 
Submitting  Nominations:  Any  interested 
person  or  organization  may  nominate 
qualified  individuals  to  add  expertise  in 
the  above  areas  Panel.  Nominations 
should  be  submitted  in  electronic 
format  through  the  Form  for  Nominating 
Individuals  to  Panels  of  the  EPA 
Science  Advisory  Board  provided  on  the 
SAB  Web  site.  The  form  can  be  accessed 
through  a  link  on  the  blue  navigational 
bar  on  the  SAB  Web  site, 
MACROBUTTON  HtmlResAnchor 
http://www.epa.gov/sab.  To  be 
considered,  all  nominations  must     . 
include  the  information  required  on  that 
form. 

Anyone  who  is  unable  to  subnjiit 
nominations  using  this  form  may 
contact  Dr.  Angela  Nugent  at  the 
mailing  address  above.  Nominations 
should  be  submitted  in  time  to  arrive  no 
later  than  21  days  after  the  publication 
date  of  this  Federal  Register  Notice. 
Any  questions  concerning  either  this 
process  or  any  other  aspects  notice 
should  be  directed  to  Dr.  Nugent. 

The  EPA  Science  Advisory  Board  will 
acknowledge  receipt  of  the  nomination 
and  inform  nominators  of  the  panel 
selected.  From  the  nominees  identified 
by  respondents  to  this  Federal  Register 
notice  (termed  the  "Widecast"),  SAB 
Staff  will  develop  a  smaller  subset 
(knoMoi  as  the  "Short  List")  for  more 
detailed  consideration.  Criteria  used  by 
the  SAB  Staff  in  developing  this  Short 
List  are  given  at  the  end  of  the  following 
paragraph.  The  Short  List  will  be  posted 
on  the  SAB  Web  site  at:  http:// 
www.epa.gov/sab,  and  will  include,  for 
each  candidate,  the  nominee's  name  and 
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their  biosketch.  Public  comments  will 
be  accepted  for  21  calendar  days  on  the 
Short  List.  During  this  comment  period, 
the  public  will  be  requested  to  provide 
information,  analysis  or  other 
documentation  on  nominees  that  the 
SAB  Staff  should  consider  in  evaluating 
candidates  for  Panel. 

For  the  EPA  SAB,  a  balanced  review 
paoiel  (i.e.,  committee,  subcommittee,  or 
panel]  is  characterized  by  inclusion  of 
candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 
scientific  perspectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  Public 
responses  to  the  Short  List  candidates 
will  be  considered  in  the  selection  of 
the  panel,  along  with  information 
provided  by  candidates  and  information 
gathered  by  EPA  SAB  Staff 
independently  on  the  background  of 
each  candidate  {e.g.,  financial  disclosure 
information  and  computer  searches  to 
evaluate  a  nominee's  prior  involvement 
with  the  topic  under  review).  Specific 
criteria  to  be  used  in  evaluating  an 
individual  subcommittee  member 
include:  (a)  Scientific  and/or  technical 
expertise,  knowledge,  and  experience 
(primary  factors):  (b)  absence  of 
financial  conflicts  of  interest;  (c) 
scientific  credibility  and  impartiality; 
(d)  availability  and  willingness  to  serve; 
and  (e)  ability  to  work  constructively 
and  effectively  in  committees. 

Short  List  candidates  will  also  be 
required  to  fill-out  the  "Confidential 
Financial  Disclosure  Form  for  Special 
Government  Employees  Serving  on 
Federal  Advisory  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3110-48).  This  confidential 
form,  which  is  submitted  by  EPA  SAB 
Members  and  Consultants,  allows 
Government  officials  to  determine 
whether  (here  is  a  statutory  coaRict 
between  that  person's  public 
responsibilities  (which  includes 
membership  on  an  EPA  Federal 
advisory  committee)  and  private 
interests  and  activities,  or  the 
appearance  of  a  lack  of  impartiality,  as 
defined  by  Federal  regulation.  The  form 
may  be  viewed  and  downloaded  from 
the  following  URL  address:  http:// 
www.epa.gov/sab/pdf/epaform3110- 
48.pdf.  Subcommittee  members  will 
likely  be  asked  to  attend  at  least  one 
public  face-to-face  meeting  and  several 
public  conference  call  meetings  over  the 
anticipated  course  of  the  advisory 
activity. 

The  approved  policy  under  which  the 
EPA  SAB  selects  review  panels  is 
described  in  a  recent  SAB  document, 
EPA  Science  Advisory  Board  (SAB) 


Panel  Formation  Process:  Immediate 
Steps  to  Improve  Policies  and 
Procedures — An  SAB  Commentary 
(EPA-SAB-EC-COM-002-003),  which 
can  be  found  on  the  SAB's  Web  site  at: 
(http://www.epa.gov/sab)  http:// 
www.epa.gov/sab/ecm02003. pdfhttp:// 
www.epa.gov/sab/pdf/ecm02003.pdf. 

Additional  information  concerning 
the  EPA  Science  Advisory  Board, 
including  its  structure,  function,  and 
composition,  may  be  found  on  the  EPA 
SAB  Web  site  at:  http://www.epa.gov/ 
sab;  and  in  the  EPA  Science  Advisory 
Board  FY2001  Annual  Staff  Report, 
which  is  available  from  the  EPA  SAB 
Publications  Staff  at  phone:  (202)  564- 
4533;  via  fax  at:  (202)  501-0256;  or  on 
the  SAB  Web  site  at:  http:// 
www.epa.gov/sab/annreport01  .pdf. 

7.  For  Further  Information  Contact: 
Any  member  of  the  public  wishing 
further  information  regarding  this 
Request  for  Nomination  may  contact  Dr. 
Angela  Nugent,  Designated  Federal 
Officer,  U.S.  EPA  Science  Advisory 
Board  (1400A),  Suite  6450C  by 
telephone/voice  mail  at  (202)  564-4562, 
by  fax  at  (202)  501-0323;  or  via  e-mail 
at  nugent.angela@epa.gov. 

Dated:  February  28,  2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 
[FR  Dor..  03-5474  Filed  3-6-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0004;  FRL-7293-1] 

Access  to  Confidential  Business 
Information  by  ASRC  Aerospace 
Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  ASRC 
Aerospace  Corporation,  of  Greenbelt, 
MD,  access  to  information  which  has 
been  submitted  to  EPA  under  all 
sections  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  under  all  sections  of 
TSCA  occurred  as  a  result  of  an 
approved  waiver  dated  January  31, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Cunningham,  Acting 
Director,  Environmental  Assistance 
Division  (7408M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 


Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  nimiber:  (202)  554- 
1404:  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  TSCA.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Docket.  EPA  has  establijihed  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0004.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West.  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  EPA's 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  EPA's  Docket 
Center  Reading  Room  telephone  number 
is  (202)  566-1 744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to    ' 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
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access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  nvunber. 

n.  What  Action  is  the  Agency  Taking? 

Under  Contract  Number  68-W-03- 
013,  ASRC  Aerospace  Corporation,  of 
6301  Ivy  Lane,  Suite  300,  GreenbeU, 
MD,  will  assist  EPA  in  managing  the 
Confidential  Business  Information 
Center  (CBIC),  which  is  the  centralized 
point  of  contact  for  TSCA  CBI  records 
and  serves  as  the  repository  for  these 
records.  ASRC  Aerospace  Corporation 
will  also  receive,  data  entry,  copy,  track, 
and  distribute  records  in  accordance 
with  the  TSCA  Security  Manual. 

Under  Contract  Nimiber  68-W-Ol- 
002,  Delivery  Order  Number  235,  ASRC 
Aerospace  Corporation  will  assist  EPA 
in  managing  the  Non-confidential 
Information  Center  (NCIC).  ASRC 
Aerospace  Corporation  will  provide 
current  and  historical  records  on  all 
TSCA  non-CBI  submissions  received  in 
compliance  with  TSCA;  organize, 
distribute  and  prepare  records  for 
permanent  storage;  and  handle  all 
docket-related  records  for  OPPT,  in 
accordance  with  the  TSCA  Security 
Manual. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  Contract 
Numbers  6&-W-03-013  and  68-W-Ol- 
002,  ASRC  Aerospace  Corporation  will 
require  access  to  CBI  submitted  to  EPA 
under  all  sections  of  TSCA,  to  perform 
successfully  the  duties  specified  imder 
the  contract. 

ASRC  Aerospace  Corporation 
personnel  were  given  access  to 
information  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

ASRC  Aerospace  Corporation  was 
granted  a  waiver  on  January  31,  2003. 
This  waiver  was  necessary  to  allow 
ASRC  Aerospace  Corporation  to  assist 
OPPT  in  the  activities  listed  above.  ' 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA,  that  the  Agency  may 
provide  ASRC  Aerospace  Corporation 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
at  EPA  Headquarters. 

ASRC  Aerospace  Corporation  will  be 
required  to  adhere  to  all  provisions  of 
EPA's  TSCA  Confidential  Business 
Information  Security  Manual. 

Clearance  for  access  to  TSCA  CBI 
under  Contract  Numbers  68-W-03-013 
and  68-W-01-002  may  continue  until 
December  31,  2009,  and  October  18, 
2006,  respectively. 


ASRC  Aerospace  Corporation 
personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subief:t8 

Environmental  protection. 
Confidential  business  information. 

Dated:  February  26,  2003. 

Allan  S.  Abramson, 
Director,  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
[FR  Doc.  03-5317  Filed  3-*-03;  8:45  am] 

BIUJNQ  CODE  SS60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0004;  FRL-7294-7] 

Access  to  Confidential  Business 
Information  by  TEK  Systems, 
Incorporated 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  the 
Chemical  Abstract  Services  (CAS)  and 
its  subcontractor  TEK  Systems, 
Incorporated  of  Dublin,  OH  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  5  and  8  of  the 
Toxic  Substances  Control  Act  (TSCA). 
Some  of  the  information  may  be  claimed 
or  determined  to  be  Confidential 
Business  Information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  under  sections  5  and 
8  of  TSCA  occurred  as  a  result  of  an 
approved  waiver  dated  December  18, 
2002,  which  requested  granting  TEK 
Systems,  Incorporated  immediate  access 
to  sections  5  and  8  of  TSCA  CBI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Cunningham,  Acting 
Director,  Environmental  Assistance 
Division  (7408M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  TSCA.  Since 
other  entities  may  also  be  interested,  the 


Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
,  Information? 

1.  Docket.  EPA  has  established  an 
official  pubUc  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0004.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  EPA's 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  EPA's  Docket 
Center  Reading  Room  telephone  niunber 
is  (202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 

1  http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  pubUc  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  Action  is  the  Agency  Taking? 

Under  Contract  Number  68-W-OO- 
127,  subcontractor  TEK  Systems, 
Incorporated  of  5115  Parkcenter 
Avenue,  Suite  170,  Dublin,  Ohio,  will 
assist  the  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  by  providing 
technical  support,  for  enhancing  the 
confidential  Master  Inventory  File.  TEK 
Systems,  Incorporated  will  specifically 
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be  making  ctianges  to  coding  in  the 
Master  Inventory  File  and  testing  these 
changes  to  ensure  completeness  of  the 
work  and  integrity  of  the  Master 
Inventory  File. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  Contract 
Number  68-W-0O-127,  TEK  Systems, 
Incorporated  will  require  access  to  CBI 
submitted  to  EPA  under  sections  5  and 
8  of  TSCA,  to  perform  successfully  the 
duties  specified  under  the  contract. 

TEK  Systems,  Incorporated  was 
granted  a  waiver  on  December  18,  2002. 
This  waiver  was  necessary  to  allow  TEK 
Systems,  Incorporated  to  assist  OPPT  in 
the  activities  listed  above. 

TEK  Systems,  Incorporated  personnel 
was  given  access  to  information 
submitted  to  EPA  under  sections  5  and 
8  of  TSCA.  Some  of  the  information  may 
be  claimed  or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  5  and  8  of  TSCA  that  the 
Agency  may  provide  TEK  Systems, 
Incorporated  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  aiccess  to  TSCA  CBI  under  this 
contract  will  take  place  at  the  Chemical 
Abstract  Services  site,  located  at  2540 
Olentangy  River  Road,  Columbus,  Ohio. 

TEK  Systems,  Incorporated  will  be 
required  to  adhere  to  all  provisions  of 
EPA's  TSCA  Confidential  Business 
Information  Security  Manual. 

Clearance  for  access  to  TSCA  CBI 
under  Contract  Number  68-W-00-127 
may  continue  until  September  30,  2003. 

TEK  Systems,  Incorporated  personnel 
will  be  required  to  sign  nondisclosure 
'agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection, 
Confidential  business  information. 

Dated:  February  26.  2003. 

Allan  S.  AbramiMin, 
Director,  Information  Management  Division. 
Office  of  Pollution  Prevention  and  Toxics. 
|FR  Doc.  03-5318  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  6S60-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6638-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

agency:  Office  of  Federal  Activities, 
General  Information  (202)  564-7167  or 
http://www.epa.gov/compIiance/nepa/ 
Weekly  receipt  of  Environmental  Impact 
Statements 


Filed  February  24,  2003  Through 
February  28,  2003 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  030076,  Draft  EIS,  AFS,  WI, 
McCaslin  Project,  To  Implement 
Vegetation  Management  Activities 
that  are  Consistent  with  Direction  in 
the  Nicolet  Forest  Plan,  Lakewood/ 
Laona  Ranger  District,^Chequamegon- 
Nicolet  National  Forest,  Oconto  Forest 
Counties,  WI,  Comment  Period  Ends: 
April  21,  2003,  Contact:  John 
Lampereur  (715)  276-6333. 

EIS  No.  030077.  Final  EIS.  FSA, 
Programmatic  EIS — Emergency 
Conservation  Program  (ECP), 
Improvement  and  Expansion,  To 
Provide  Emergency  Funding  to 
Farmers  and  Ranchers,  In  the 
Agricultural  Lands  of  the  United 
States,  Wait  Period  Ends:  April  7. 
2003,  Contact:  Don  Steck  (202)  609- 
0224.  This  document  is  available  on 
the  Internet  at:  http:// 
wvnv.fsa  .usda  .gov/dafp/cepd/epb/ 

nepa.htm. 

EIS  No.  030078.  Draft  EIS.  NPS,  AK, 
Denali  National  Park  and  Preserve 
Backcountry  Management  Plan  and 
General  Management  Plan 
Amendment,  Implementation,  AK, 
Comment  Period  Ends:  May  7,  2003, 
Contact:  Mike  Tranel  (907)  257-2562. 
This  document  is  available  on  the 
Internet  at:  http://www.nps.gov/dena. 

EIS  No.  030079,  Draft  EIS,  UAF,  AZ, 
Barry  M.  Goldwater  Range  (BMGR) 
Proposed  Integrated  Natural 
Resources  Management  Plan  (INRMP), 
Implementation.  Military  Lands 
Withdrawal  Act  of  1999  (Public  Law 
106-65)  and  Sike  Act  (16  U.S.C.  670), 
Yuma,  Pima  and  Maricopa  Counties, 
AZ,  Comment  Period  Ends:  May  7, 
2003,  Contact:  Capt.  Stephanie 
Dawley,  (623)  856-3823. 

EIS  No.  030080,  Draft  EIS.  AFS,  SC. 
Sumter  National  Forest  Revised  Land 
and  Resource  Management  Plan, 
Implementation,  Oconee,  Chester. 
Fairfield.  Laurens,  Newberry,  Union- 
Abbeville,  Edgefield,  Greenwood, 
McCormick  and  Saluda  Counties,  SC. 
Conunent  Period  Ends:  April  21, 
2003,  Contact:  Jerome  Thomas  (803) 
561-4000. 

EIS  No.  030081,  Final  Supplement, 
AFS,  AK,  Tongass  Land  Management 
Plan  Revision  for  Roadless  Area 
Evaluation  for  Wilderness 
Recommendations,  Implementation, 
Tongas  National  Forest,  AK.  Wait 
Period  Ends:  April  7.  2003.  Contact: 
Thomas  Puchlerz  (907)  228-6202. 

EIS  No.  030082,  Final  Supplement. 
COE,  Missouri  River  Fish  and 
Wildlife  Mitigation  Project  to  Restore 
Fish  and  Wildlife  Habitat  Losses 
Resulting  from  Construction, 


Operation  and  Maintenance  of  the 
Missouri  River  Bank  Stabilization  and 
Navigation  Project  (BSNP),  Missouri 
River,  Sioux  City,  Iowa  to  the  Mouth 
near  St.  Louis,  NB,  KS  and  MO,  Wait 
Period  Ends:  April  7,  2003.  Contact: 
Kelly  Ryan  (816)  983-3324.  This 
document  is  available  on  the  Internet 
at:  http://www.nwk.usace.army.iflil/ 
projects/ mitigation/ supplemental- 
eis.htm. 

EIS  No.  030083,  Draft  EIS.  NPS,  NJ, 
Morristown  National  Historical  Park 
General  Management  Plan, 
Implementation,  Morris  and  Somerset 
Counties,  NJ,  Comment  Period  Ends: 
May  09,  2003,  Contact:  Michael  D. 
Henderson  Ext  (973)  539-2016. 

EIS  No.  030084.  Draft  EIS,  BLM,  ID, 
North  Rasmussen  Ridge  Mine,  Agrium 
Conda  Phosphate  Operations, 
'  Proposal  to  Extend  die  Existing 
Mining  Operations,  Federal 
Phosphate  Leases  1-04375  and  I- 
07619  within  the  Caribou-Targhee 
National  Forest,  and  State  Lease  I- 
9313,  Soda  Springs,  Caribou  County, 
ID,  Comment  Period  Ends:  May  6, 
2003,  Contact:  Wendall  Johnson  (208) 
478-6353. 

EIS  No.  030085.  Draft  EIS.  AFS,  ID, 
Golden  Hand  No.  3  and  No.  4  Lode 
Mining  Claims  Proposed  Plan  of 
Operations,  Implementation,  Frank 
Church-River  of  No  Return,  (FC- 
RONR)  Wilderness,  Payette  National 
Forest,  Krassel  Ranger  District,  Valley 
County,  ID,  Comment  Period  Ends: 
April  21,  2003,  Contact:  Quinn  Carver 
(208)  634-0600.  This  document  is 
available  on  the  Internet  at:  http;// 
www.fs.fed.us/r4/payette/main.html 

EIS  No.  030086.  Final  EIS.  FRC,  WV, 
NC,  VA,  Greenbrier  Pipeline  Project, 
(Docket  Nos.  CPO  2-396-000  and  PF 
01-1-000),  Proposal  to  Construct  and 
Operate  a  Natural  Gas  Pipeline  and 
Associated  Above  Ground  Facilities. 
Extending  from  east  of  Clendenin, 
Kanawha  County,  WV,  VA  and 
Granville  County,  NC,  Wait  Period 
Ends:  April  7,  2003,  Contact:  Magalie 
R.  Salas  (202)  502-8659. 

EIS  No.  030087.  Draft  Supplement,  AFS, 
MT,  Keystone-Quartz  Ecosystem 
Management  Implementation, 
Updated  Information  on  Alternatives, 
Beaverhead-Deerlodge  National 
Forest,  Wise  River  Remger  District, 

,    Beaverhead  County,  MT.  Comment 
Period  Ends:  April  21,  2003,  Contact: 
Cindy  Tencick  (406)  683-3930. 

Amended  Notices 

EIS  No.  030072.  Draft  EIS.  COE,  IL. 
Programmatic  EIS — East  St.  Louis  and 
Vicinity,  Illinois  Ecosystem 
Restoration  and  Flood  Damage 
Reduction  Project,  Implementation, 


Federal  Register /VoL  68,  No.  45 /Friday,  March  7.  2003 /Notices 


11087 


Madison  and  St.  Clair  Counties.  IL. 
Comment  Period  Ends:  May  7.  2003, 
Contact:  Deborah  Roush  (314)  331- 
8033. 

Revision  of  FR  Notice  Published  FR  2- 
28-03 

Correction  to  Website  Address: 
This  document  is  available  on  the 

Internet  at:  http:// 

www.mvs.usace.army.mil/pm/ 

pmmain.htm. 

Dated:  March  4,  2003 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

(FR  Doc.  03-5482  Filed  3-7-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6638-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  ^EISs)  was  published 
in  FR  dated  April  12.  2002  (67  FR 
17992). 

Draft  EISs 

ERP  No.  D-COE-K35043-CA  Rating 
EC2,  Port  of  Long  Beach  Pier  J  South 
Terminal  Development.  Port  Terminals 
Dredging  and  Landfilling, 
Modernization  and  Expansion,  US 
Army  COE  Section  10  and  404  Permits 
Issuance,  City  of  Long  Beach,  CA. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  on  impacts  to 
waters  of  the  U.S.  and  air  quality,  as 
well  as  potential  environmental  justice 
impacts  on  communities  surrounding 
the  Port  of  Long  Beach. 

ERP  No.  D-NPS-E65061-FL  Rating 
LO.  Biscayne  National  Park  General 
Management  Plan  Amendment,    _. 
Evaluation  of  the  Effects  of  SeveraT 
Alternatives  for  the  Long-Term 
Management  Plan,  Stillsville,  Biscayne 
National  Park,  Homestead,  Miami-Dade 
County,  FL.  , 

Summary:  EPA's  review  has  not 
identified  any  potential  environmental 
impacts  requiring  substantive  changes 


in  the  proposal,  therefore  EPA  has  no 
objection  to  the  action  as  proposed. 

ERP  No.  D-SFW-L64048-WA  Rating 
EC2.  Nisqually  National  Wildlife  Refuge 
(NWR)  Comprehensive  Conservation 
Plan,  Adoption  and  Implementation, 
Puget  Sound,  Nisqually  River  Delta. 
Thurston  and  Pierce  Coimties,  WA. 

Summary:  EPA  expressed 
environmental  concerns  related  to  the 
Purpose  and  Need  Statement, 
discussion  of  potential  cooperative 
shareholders,  ecological  connectivity, 
wetlands,  potential  hazardous  wastie 
sites,  and  agricultural  facilities 
decommissioning. 

ERP  No.  D-SFW-L99008-WA  Rating 
EC2.  Daybreak  Mine  Expansion  and 
Habitat  Enhancement  Project,  Habitat 
Conservation  Plan  and  Issuance  of  a 
Multiple  Species  Permit  for  Incidental 
Take,  Implementation,  Clark  County, 
WA. 

Summary:  EPA  expressed 
environmental  concerns  over  the  need 
for  a  more  explicit  demonstration  that 
the  action  alternatives  would  fulfill  the 
Endangered  Species  Act  goal  of 
recovering  endangered  species 
populations.  EPA  also  expressed 
concerns  over  the  need  for  additional 
information  about  impacts  to  fish 
habitat,  as  well  as  the  limited  scope  of 
the  analysis  of  indirect  and  cumulative 
effects. 

Final  EISs 

'  ERP  No.  F-AFS-L65392-ID.  Middle- 
Black  Analysis  Project,  Vegetation 
Management,  Watershed  Restoration 
and  Noxious  Weed  Activities  Aimed  at 
Ecosystem  Restoration,  Clearwater 
National  Forest.  North  Fork  Ranger 
District.  Clearwater  County.  ID. 

Summary:  No  formal  comment  letter 
was  sent  to  the  prepeiring  agency. 

ERP  No.  F-COE-H35005-KS.  KS-10. 
Highway  (commonly  known  as  South 
Lawrence  Trafficway)  Relocation. 
Issuance  or  Denial  of  U.S.  Army  COE 
Section  404  Permit  Request.  Lawrence 
City.  Douglas  County.  KS. 

Summary:  The  FEIS  provided 
clarifying  information  to  EPA's  previous 
objections  that  were  based  upon  the 
potential  for  roadway  contaminants  to 
degrade  the  Baker  Wetlands.  EPA 
recommended  that  any  Clean  Water  Act 
404  permit  be  issued  with  special 
conditions  consistent  with  the  U.S. 
Army  Corps  of  Engineers  recent 
Wetlands  Mitigation  Regulatory 
Guidance  Letter  (RGL  No.  02-2). 

ERP  No.  F-NRC-E06021-NC.  Generic 
EIS— McGuire  Nuclear  Power  Station 
Units  1  and  2.  Supplement  8  to 
NUREG-1437.  Located  on  the  Shore  of 
Lake  Norman,  Mecklenburg  County,  NC. 


Summary:  EPA  previous  issues  have 
been  resolved,  therefore  EPA  has  no 
objection  to  the  action  as  proposed. 

Dated:  March  4,  2003. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

|FR  Doc.  03-5483  Filed  3-&-03;  8:45  amj 

BILUNG  CODE  65G0-$0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7460-3] 

Meeting  of  ttte  Local  Government 
Advisory  Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Local  Government 
Advisory  Committee  (LGAC)  will  meet 
on  March  27-28,  2003,  in  Atlanta.  GA. 
As  part  of  its  mission  to  advise  the 
Environmental  Protection  Agency  on 
matters  impacting  local  governments' 
ability  to  effectively  and  efficiently 
manage  environmental  programs,  the 
Committee  will  both  meet  in  plenary 
sessions  and  as  individual  working 
groups  for  the  piu^poses  of  fact  finding 
and  the  development  of 
recommendations  for  the  Agency. 

Topics  scheduled  to  be  considered 
include:  the  working  relationship  of 
local  governments  and  regional  offices, 
current  air  quality  topics,  solid  waste 
and  water  issues  in  the  Atlanta 
Metropolitan  area,  environmental 
management  systems,  using 
environmental  indicators,  and  building 
coordination  between  local 
governments,  states  and  EPA.  In 
addition,  the  Cemmittee  will  consider 
its  plans  for  the  next  year  and  its 
organization,  structure  and  charter. 

The  Committee  will  hear  comments 
from  the  public  between  2:30  p.m.-2:45 
p.m.,  March  27.  Each  individual  or 
organization  wishing  to  address  the 
LGAC  meeting  will  be  allowed  a 
maximum  of  five  minutes  to  present 
their  point  of  view.  Please  contact  the 
Designated  Federal  Officer  (DFO)  at  the 
number  listed  below  to  schedule  agenda 
time.  Time  will  be  allotted  on  a  first 
come,  first  served  basis,  and  the  total 
period  for  comments  may  be  extended, 
if  the  number  of  requests  for 
appearances  required  it. 

"These  are  open  meetings  and  all 
interested  persons  are  invited  to  attend. 
LGAC  meeting  minutes  and 
Subconmiittee  summary  notes  will  be 
available  after  the  meetings  and  can  be 
obtained  by  written  request  from  the 
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DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  number 
listed  below  if  planning  to  attend  so  that 
arrangements  can  be  made  to 
comfortably  accommodate  attendees  as 
much  as  possible,  and  to  facilitate 
security  clearance  to  the  meeting. 
Seating  will  be  on  a  first  come,  first 
served  basis. 

DATES:  The  Local  Government  Advisory 
Committiee  plenary  session  will  begin  at 
8:30  a.m.  Thursday,  March  27  and 
conclude  at  3  p.m.  on  March  28. 
ADDRESSES:  The  meetings  will  be  held  at 
the  EPA's  Region  4  Office  located  at  61 
Forsyth  Street,  SW.,  (Sam  Nunn  Federal 
Center),  Atlanta,  GA  30303.  Plenary 
sessions  will  be  held  in  the  Atlanta/ 
Augusta  Rooms(  3B90)  in  the  Third 
floor  Bridge  Conference  center. 

Additional  information  can  be 
obtained  by  writing  the  DFO  at  1200 
Pennsylvania  Avenue,  NW.,  {1306A), 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  the  Local  Government  Advisory 
Committee  (LGAC)  is  Paul  Guthrie  (202) 
564-3649. 

Dated:  February  25,  2003. 
Paul  N.  Guthrie. 

Designated  Federal  Officer,  Local  Government 
Advisory  Committee. 
|FR  Doc.  03-.';473  Filed  3-6-0.3;  8:45  am) 
BILUNG  COOE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0031;  FRL-7290-5] 

Splroxamlne;  Notice  of  Filing  Pesticide 
Petitions  to  Establish  Tolerances  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 
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agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0031.  must  be 
received  on  or  before  April  7,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Waller,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001;  telephone  number: 
(703)  308-9354;  e-mail  address: 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  io: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classihcation  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Ot/ier  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0031.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Moixday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed* in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identiiy  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA  , 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
^'^ision  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
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docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensiue  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  emy 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket,  ff  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0031.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 


know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0031.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0031. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Enviroiunental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0031. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 


submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA?  •  ^ 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions  . 
asToUows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

Li^  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  February  6.  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petitions 

The  petitioners  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  Bayer  CropScience,  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Bayer  CropScience 

Interregional  Research  Project  Number 
4  (IR-4) 

PP  0F6122.  PP3E6518.  and  PP  3E6538 

EPA  has  received  pesticide  petitions 
(OF6122  and  3E6538)  from  Bayer 
CropScience,  2  T.W.  Alexander  Drive, 
P.O.  Box  12014.  Research  Triangle  Park, 
NC  27709  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a{d).  to  amend  40  CFR  part 
180,  by  establishing  tolerances  for 
residues  of  spiroxamine,  8-(l,l- 
dimethylethyl)-N-ethyl-N-propyl-1.4- 
dioxaspiro[4.5]decane-2-methanamine 
in  or  on  the  raw  agricultural 
commodities  as  follows: 

1.  PP  0F6122  proposes  tolerances  for 
grape  at  1.0  parts  per  million  (ppm)  and 
grape,  raisin  at  1.3  ppm. 

2.  PP  3E6538  proposes  a  tolerance  for 
banana  at  3.0  ppm. 

In  addition,  EPA  has  received  a 
pesticide  petition  (3E6518)  from  the 
Interregional  Research  Project  Number  4 
(IR-4),  Technology  Centre  of  New  Jersey, 
the  State  University  of  New  Jersey.  681 
U.S.  Highway  #1  South.  North 
Brunswick,  NJ  08902-3390  proposing, 
pursuant  to  section  408(d)  of  FFDCA,  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180.  by  establishing  tolerances  for 
residues  of  spiroxamine.  8-(l,l- 
dimethylethyl)-N-ethyl-N-propyl-1.4- 
dioxaspiro[4,5ldecane-2-methanamine 
in  or  on  the  raw  agricultural  commodity 
hop  at  11.0  parts  per  million  (ppm). 

EPA  has  determined  that  the  petitions 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  \he 
petitions. 


This  notice  includes  a  summary  of  all 
three  petitions  prepared  by  Bayer 
CropScience.  the  manufacturer  of 
spiroxamine. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Banana  and 
grape  plant  metabolism  studies  have 
been  conducted,  and  the  nature  of  the 
residue  is  adequately  understood. 
Animal  metabolism  studies  are  not 
required  since  none  of  the  proposed 
crops  to  be  treated  with  spiroxamine  are 
fed  to  livestock  per  EPA's  Table  1.  Raw 
Agricultural  and  Processed 
Commodities  and  Feedstuffs  Derived 
from  Crops. 

2.  Analytical  method.  A  method  to 
determine  the  total  residues  of 
spiroxamine  using  gas  chromatography 
has  been  submitted  to  EPA.  In  addition, 
spiroxamine  has  been  evaluated  using 
the  multi-residue  methodologies  as 
published  in  the  Food  and  Drug 
Administration  (FDA)  Pesticide 
Analytical  Manual,  Volume  I. 

3.  Magnitude  of  residues — i.  Gmpe. 
Field  trials  were  conducted  at  12 
locations  to  evaluate  the  quantity  of 
spiroxamine.  8-{l  .l-dimethylethyO-N- 
ethyl-N-propyl-l  .4- 

dioxaspiro(4,5ldecane-2-methanamine, 
residues  in  grape  (fruit)  following 
treatment  of  grape  vines  with  KWG  4168 
300  CS.  In  the  1 1  harvest  experiments 
conducted,  duplicate  treated  and  single 
control  samples  of  grape  (fruit)  were 
collected  at  26  to  29  days  following  the 
final  application  of  KWG  4168  300  CS. 
In  the  single  decline  experiment, 
duplicate  samples  of  treated  grape 
(whole  fruit)  were  collected  at  21-28-. 
34-,  and  42-day  pre-harvest  intervals 
(PHIs).  In  all  trials,  the  highest  average 
field  trial  (HAFT)  residue  of 
spiroxamine  observed  in  grape  was  0.61 
ppm. 

A  study  to  evaluate  the  quantity  of  the 
residues  of  spiroxamine  in  grape 
processed  commodities  following  two 
foliar  spray  applications  of  KWG  4168 
300  CS  was  conducted  in  which  KWG 
4168  300  CS  was  applied  to  the  grape 
vines  at  50%  fruit  maturity  (56-day 
PHI),  and  at  80%  fruit  maturity  (28-day 
PHI),  using  an  airblast  sprayer.  Control 
and  treated  grapes  were  harvested  at  28 
days  after  the  second  application  of 
KWG  4168  300  CS.  The  grape  juice  and 
raisins  were  evaluated  for  the  residues. 
Total  spiroxamine  residues  in  the 
processed  commodities  were  0.434  ppm 
in  grape  juice  and  0.831  ppm  in  raisins. 
The  concentration  factor  for 
spiroxamine  residues  in  raisins  was 
1.3X.  No  concentration  of  spiroxamine 
residues  occurred  in  grape  juice. 
Therefore,  a  tolerance  of  1.3  ppm  is 
being  proposed  for  residues  of 


spiroxamine  in  raisin,  and  no  tolerance 
is  needed  for  grape  juice. 

ii.  Hops.  IR-4  has  received  a  request 
from  Washington  State  for  the  use  of 
spiroxamine  on  hops.  To  support  this 
request,  three  fields  trials  were 
performed  in  the  states  of  Washington, 
Oregon  and  Idaho.  In  each  trial,  four 
foliar  applications  of  KWG  4168  300  CS 
spaced  8-14  days  apart  were  applied  to 
mature  hops,  and  collected  12-14  days 
following  the  last  application. 
Spiroxamine  residue  levels  ranged  from 
1.9  to  10.9  ppm. 

iii.  Banana.  Twelve  field  trials  were 
conducted  in  commercial  banana 
plantations  of  the  major  production 
areas  of  Latin  and  South  America  to 
compare  the  quantity  of  residues  of 
spiroxamine  in/on  bananas  following 
foliar  applications.  In  11  trials, 
duplicate  composite  samples  of  bananas 
were  collected  at  a  0-day  PHI  from  each 
of  two  side-by-side  or  super-imposed 
plots  in  which  the  racemes  (bunches) 
were  bagged  or  unbagged.  In  one  trial, 
duplicate  composite  samples  of  bananas 
were  collected  at  a  0-.  7-,  14-.  and  21- 
day  PHI  from  each  of  the  plots 
conteiining  bagged  and  unbagged 
bananas.  The  highest  total  residue  value 
of  spiroxamine  in  unwashed,  bagged, 
whole  bananas  was  0.46  ppm  at  a  0-day 
PHI.  The  highest  total  residue  value  of 
spiroxamine  in  unwashed,  unbagged. 
whole  bananas  was  2.44  ppm  at  a  0-day 
PHI.  The  total  spiroxamine  residues  in 
whole  bananas  appeared  to  decline  with 
time. 

B.  Toxicological  Profile 

1.  Acute  toxicity— i.  KWG  4168 
(spiroxamine)  Technical.  The  acute  oral 
LDm)  in  male  rats  was  595  milligrams/ 
kilogram  (mg/kg)  and  in  female  rats  was 
>500  but  <560  mg/kg.  The  acute  dermal 
LD50  in  rats  was  >1,600  and  1.068  mg/ 
kg  for  males  and  females,  respectively. 
The  4-hour  inhalation  LCjo  in  rats  was 
2.772  and  1.982  milligrams/liter  (mg/L) 
for  males  and  females,  respectively. 
Irritation  studies  in  rabbits  revealed 
spiroxamine  was  severely  irritating  to 
the  skin  while  not  irritating  to  the  eye. 
Spiroxamine  exhibited  a  skin- 
sensitizing  potential  in  guinea  pigs  in 
both  the  Magnusson/Kligman 
maximization  test  and  the  Buehler  patch 
test. 

ii.  Prosper  300.  The  acute  oral  LD50  in 
rats  was  >2.036  and  >2.028  mg/kg  for 
males  and  females,  respectively.  The 
acute  dermal  LD50  in  rats  was  >5,000 
mg/kg  for  males  and  females.  The  4- 
hour  inhalation  LCw  in  rats  was  >2.730 
mg/L  for  both  sexes.  In  an  eye  irritation 
study  in  rabbits,  minimal  irritation  to 
-the  iris  and  conjunctiva  was  observed 
with  all  irritation,  resolving  by  72  hours 
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post-treatment.  In  a  dermal  irritation 
study  in  rabbits,  mild  erythema  and/or 
edema  was  observed  at  72  hours  post- 
treatment  with  all  irritation  resolving  by 
14  days  post-treatment.  Prosper  300  did 
not  have  the  potential  to  induce  dermal 
sensitization  in  guinea  pigs  under 
conditions  of  the  Buehler  patch  test. 

2.  Genotoxicty.  The  genotoxic  action 
of  spiroxamine  was  studied  in  bacteria 
and  mammalian  cells  with  the  aid  of 
various  in  vitro  test  systems  (Salmonella 
microsome  test,  forward  mutation  assay, 
cytogenetic  study  with  Chinese  hamster 
ovary  cells  and  unscheduled  DNA 
synthesis  test),  and  in  one  in  vivo  test 
(micronucleus  test).  None  of  the  tests 
revealed  any  evidence  of  a  mutagenic  or 
genotoxic  potential  of  spiroxamine.  The 
compound  did  not  induce  point 
mutations,  DNA  damage  or  chromosome 
aberrations. 

3.  Reproductive  and  developmental 
toxicity.  In  a  reproduction  study  using 
rats,  spiroxamine  was  administered  for 
2  generations  at  dietary  concentrations 
of  20,  80,  or  300  ppm.  Reproductive 
effects  such  as  reduced  litter  size  at 
birth  and  clinical  signs  of  toxicity 
occurred  at  the  high  dose  in  conjunction 
with  maternal  toxicity.  The  parental  and 
reproductive  no  observed  effect  levels 
(NOELs)  were  20  ppm  (equal  to  2.13 
mg/kg  body  weight/ day  (bwt/day)  and 
80  ppm  (equal  to  9.19  mg/kg  bwt/day), 
respectively. 

In  a  developmental  toxicity  study  in 
rats,  spiroxamine  was  administered  by 
oral  gavage  at  dose  levels  of  0, 10,  and 
25  mg/kg  bv\rt/day  and  in  a 
supplemental  study  at  doses  of  0  and 
150  mg/kg  bwt/day.  Severe  maternal 
toxicity  occurred  at  150  mg/kg  bwt/day 
resulting  in  the  deaths  of  21  of  25 
animals.  Embryotoxicity  (palatoschisis 
and  omphalocele)  was  observed  at  the 
high  dose  in  conjunction  with  the 
severe  maternal  toxicity.  The  two  lower 
dose  levels  did  not  reveal  any  maternal 
or  developmental  toxicity.  The  results  of 
these  studies  showed  that  the  dose  of 
150  mg/kg  bwt/day  weis  too  high  to 
obtain  unequivocal  results  with  respect 
to  embryotoxicity  and  teratogenicity. 

In  another  oral  developmental  toxicity 
study  in  rats,  spiroxamine  was 
administered  by  gavage  during  gestation 
at  doses  of  0. 10.  30.  or  100  mg/kg  bwt/ 
day.  Developmental  toxicity  occurred  in 
conjunction  with  distinct  maternal 
toxicity  at  the  highest  dose  tested.  The 
maternal  NOEL  was  30  mg/kg  bwt/day 
based  on  reduced  body  weight  gain  and 
feed  intake  at  100  mg/kg  bwt/day.  The 
NOEL  for  developmental  toxicity  was  30 
mg/kg  bwt/day  based  on  delayed 
ossification,  slightly  reduced  fetal 
weights  and  three  cases  of  palatoschisis 
at  100  mg/kg  bwt/day. 


In  oral  developmental  toxicity  studies 
in  rabbits,  spiroxamine  was 
administered  by  gavage  during  gestation 
at  doses  of  0,  5,  20,  or  80  mg/kg  bwrt/ 
day  and  in  a  supplemental  study  at 
doses  of  0  and  80  mg/kg  bwt/day.  The 
maternal  NOEL  was  20  mg/kg  bwt/day 
based  on  clinical  findings,  reduced  body 
weight  gain,  reduced  food  intake  and 
lethality  at  80  mg/kg  bwt/day.  The 
NOEL  for  developmental  toxicity  was  20 
mg/kg  bwt/day  based  on  marginal 
developmental  toxicity  (reduced  fetal 
weight  and  a  slight  increased  rate  of 
spontaneous  malformations)  at  the 
highest  dose  level. 

In  a  dermal  developmental  toxicity 
study  in  rats,  spiroxamine  was 
administered  for  6  hours/day  during 
gestation  at  doses  of  0,  5,  20.  or  80  mg/ 
kg.  Reduced  body  weight  gain  occiured 
in  dams  at  20  mg/kg  and  greater.  Dose- 
related  skin  reactions  were  observed  at 
all  treated  doses.  Developmental 
toxicity,  such  as  wavy  ribs,  occurred  in 
conjunction  with  maternal  toxicity  at 
the  highest  dose  tested.  The  NOELs  for 
systemic  and  local  maternal  toxicity 
were  5  and  <5  mg/kg,  respectively.  The 
NOEL  for  developmental  toxicity  was  20 
mg/kg.  Spiroxamine  did  not  reveal  any 
teratogenic  potential  associated  with 
dermal  application. 

4.  Subcnronic  toxicity.  In  subacute 
dermal  toxicity  studies,  rabbits  were 
treated  with  spiroxamine  at  doses 
ranging  from  0.05  to  5  mg/kg  bwt/day 
for  6  hours/day  over  a  period  of  3 
weeks.  Systemic  effects  were  not 
observed  in  these  studies.  Local 
irritation,  increased  skin  fold  thickness, 
and  histopathological  findings  of  the 
skin  occurred  in  these  studies.  The 
overall  NOELs  for  local  and  systemic 
effects  were  0.2  and  5  mg/kg  bwt/day. 


In  a  90-day  feeding  study,  mice  were 
administered  spiroxamine  at  dietary 
concentrations  of  0,  20.  80.  320,  or  1.280 
ppm.  Effects  observed  included  clinical 
signs  of  toxicity,  decreased  body  weight 
and  food  consumption,  changes  in 
hematological  parameters,  hyperplastic 
changes  in  the  epidermis  of  the  auricles 
and/or  tail,  and  effects  on  the  liver, 
kidney,  and  urinary  bladder.  The  NOEL 
was  20  ppm  (equal  to  6.2  mg/kg  bwt/ 
day)  for  male  mice  based  on  marginally 
reduced  body  weight  development  at  80 
ppm.  The  NOEL  for  female  mice  was  80 
ppm  (equal  to  28.5  mg/kg  bwt/day) 
based  on  slight  morphological  findings 
in  the  liver  at  320  ppm. 

In  another  subcnronic  mouse  study, 
spiroxamine  was  administered  by  oral 
gavage  at  doses  of  0,  60. 180  or  240  mg/ 
kg.  Effects  observed  included  clinical 
signs  of  toxicity,  and  effects  of  the  liver, 
urinary  bladder  and  hyperplastic 


changes  in  the  epidermis  of  the  auricles 
and  tails.  Evidence  of  liver  enzyme 
induction  was  seen  in  all  treatment 
groups.  The  NOEL  was  <60  mg/kg  bwt/ 
day  for  both  males  and  females. 

Spiroxamine  was  administered  to  rats 
in  a  subchronic  feeding  study  at  dietary 
concentrations  of  0,  25,  125,  or  625  over 
a  period  of  13  weeks.  Effects  included 
clinical  signs  of  toxicity,  reduced  body 
weight  gains,  changes  in  hematological 
parameters,  and  effects  on  the  liver, 
urinary  bladder,  esophagus  and 
forestomach.  The  NOEL  both  male  and 
female  was  25  ppm  (equal  to  1.9  and  2.7 
mg/kg  bw/day,  respectively)  based  on 
histopathological  findings  in  the 
esophagus  and  forestomach  at  125  pwas 
administered  at  dietary  concentrations 
of  0,  25.  750  or  1.500  ppm  and  at  0.  150, 
250  or  500  ppm  over  a  period  of  13 
weeks.  Toxicological  effects  included 
changes  in  clinical  chemistries, 
increased  relative  liver  weights,  and 
histopathological  findings  in  the  liver. 
The  overall  NOELs  from  these  studies 
were  500  (equal  to  16.9  mg/kg  bw/day> 
and  750  ppm  (equal  to  21.29  mg/kg  bw/ 
day)  for  males  and  females,  respectively, 
based  on  Met  effects. 

5.  Chronic  toxicity.  In  a  chronic  dog 
study,  Spiroxamine  was  administered  at 
dietary  concentrations  of  0,  25,  75, 1,000 
or  2,0.00  ppm  for  a  period  of  52  weeks. 
Effects  included  opthalmological 
findings,  changes  in  clinical 
chemistries,  mild  anemia,  and 
histopathological  findings  (eye  and 
liver).  The  NOEL  for  both  sexes  was  75 
ppm  (equed  to  2.47  and  2.48  mg/kg  bw/ 
day  for  males  and  females,  respectively) 
based  on  eye  and  liver  effects. 

Rats  were  administered  Spiroxamine 
for  2  years  at  dietary  concentrations  of 
0, 10,  70  or  490  ppm.  Effects  included 
reduced  body  weight  gains,  a  slight 
increase  in  mortality  and 
histopathological  findings  in  the 
esophagus  and  urinary  bladder.  The 
NOEL  for  both  sexes  was  70  ppm  (equal 
to  4.22  and  5.67  mg/kg  bw/day  for  males 
and  females,  respectively)  based  on 
esophagus  and  urinary  bladder  effects. 

Tne  carcinogenicity  potential  of 
Spiroxamine  was  investigated  in  rats 
and  mice  at  maximum  dietary 
concentrations  of  490  ppm  (equal  to 
32.81  mg/kg  bw/day)  and  600  ppm 
(equal  to  149.8  mg/kg  bw/day), 
respectively.  No  evidence  of  an 
oncogenic  potential  of  Spiroxamine  was 
found  in  the  long-t^^m  studies  in  rats 
and  mice. 

6.  Animal  metabolism.  Rats  were 
gavaged  with  1  or  lOO  mg/kg  radio- 
labeled technical  Spiroxamine.  Seventy 
percent  of  the  oral  low  dose  was 
absorbed.  Within  48  hours  of  dosing, 
over  97  percent  of  the  dose  was  excreted 
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in  urine  and  feces.  At  sacrifice  (48  hours 
post  dosing),  the  radioactivity  remaining 
in  the  body  was  below  1  percent  in  the 
low  dose  groups  and  approximately  1 
percent  and  2  percent  in  the  male  and 
female  rats,  espectively,  from  the  high 
dose  group.  Concentrations  found  in 
tissues  and  organs  were  relatively  low: 
i.e.,  they  do  not  exceed  0.04  \ig/g.  The 
highest  concentrations  were  found  in 
liver,  thymus  and  adrenals.  Slightly 
smaller  concentrations  were  observed  in 
the  thyroid,  spleen,  fat,  ovaries  and 
uterus.  The  main  metabolite  in  all  dose 
groups  is  Spiroxamine  oxidized  to  the 
carboxylic  acid  in  the  t-butyl-moiety. 
The  identification  rate  was 
approximately  77  percent  of  the 
recovered  radioactivity  in  all  dose 
groups. 

7.  Metabolite  toxicology. 
Toxicological  studies  have  been 
conducted  on  KWG  4.168  N-oxide.  a 
plant  and  animal  metabolite  of  KWG 
4168.  In  an  acute  oral  toxicity  study  on 
KWG  4,168  N-oxide  using  female  rats, 
the  LDsd  was  707  mg/kg.  In  a  subacute 
toxicity  study,  rats  were  administered 
KWG  4168  N-oxide  at  dietary 
concentrations  of  0.  30, 150  and  1,000 
ppm.  The  highest  concentration  resulted 
in  treatment-related  effects.  The  main 
targets  were  the  epithelia  of  the 
digestive  tract  and  the  urinary  bladder. 
A  mild  liver  enzyme  induction  was 
observed  without  any  correlating  gross- 
or  micropathological  findings.  In  a 
subchronic  study,  rats  were 
administered  KWG  4168  N-oxide  at 
dietary  concentrations  of  0,  25,  125  and 
625  ppm,  and  KWG  4168  at  625  ppm. 
Toxic  effects  were  observed  at  625  ppm 
for  both  test  substances.  Similar  effects 
included  delayed  body  weight 
development,  changes  in  clinical 
chemistries  and  micropathological 
findings  of  the  esophagus  and  stomach. 
The  effects  were  less  pronounced  for 
KWG  4168  N-oxide  when  compared  to 
KWG  4168  (parent).  Effects  noted  only 
in  animals  treated  with  KWG  4168 
included  changes  in  hematological 
parameters  and  micropathological 
findings  of  the  urinary  bladder 
(females).  The  mutagenic  potential  of 
KWG  4168  N-oxide  was  studied  in  vitro 
in  bacteria  and  mammalian  cells.  It  did 
not  cause  mutations  in  vitro  in  the  Ames 
assay,  the  V-79-HPRT  gene  mutation 
assay,  or  produce  clastogenicity  in  the 
chromosome  aberration  assay  with  or 
without  metabolic  activation. 

8.  Endocrine  disruption.  The 
toxicology  database  for  Spiroxamine  is 
current  and  complete.  Studies  in  this 
database  include  evaluation  of  the 
potential  effects  on  reproduction  and 
development,  and  an  evaluation  of  the 
pathology  of  the  endocrine  organs 


following  short-  or  long-term  exposure. 
These  studies  revealed  no  primary 
endocrine  effects  due  to  Spi  primary 
endocrine  effects  due  to  spiroxamine. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  An  aggregate  risk 
assessment  was  conducted  to  assess  the 
potential  acute  and  chronic  dietary 
exposure  from  applications  of 
spiroxamine  on  grape,  hop,  and  banana 
(imported).  Novigen  Sciences,  Inc.'s 
Dietary  Exposure  Evaluation  Model 
(DEEM)  was  used  to  estimate  the 
chronic  and  acute  dietary  exposure. 

For  the  acute  dietary  analysis,  the 
proposed  acute  reference  dose  (aRfD)  of 
0.1  mg/kg/day  was  used.  This  aRfD  is 
based  on  NOELs  of  10  mg/kg  from  an 
acute  oral  toxicity  and  an  acute 
neurotoxicity  screening  study  and 
applying  a  100-fold  uncertainty  factor. 

For  the  chronic  dietary  analysis,  the 
proposed  chronic  reference  dose  cRfD  of 
0.02  mg/kg/day  was  used.  This  cRfD  is 
based  on  a  parental  toxicity  NOEL  of 
2.13  mg/kg/day  from  the  two-generation 
reproduction  study  and  the  application 
of  a  lOOrfold  uncertainty  factor. 

Results  &t}m  the  acute  and  chronic 
dietary  exposure  analyses  described 
below  demonstrate  a  reasonable 
certainty  that  no  harm  to  the  overall 
U.S.  population  or  any  population 
subgroup  will  result  from  the  use  of 
spiroxamine  on  grape,  hop,  and  banana. 

i.  Food.  An  acute  dietary  (food)  risk 
assessment  was  conducted  using  the 
highest  residue  values  and  100%  crop 
treated.  The  estimated  percent  of  the 
aRfD  for  the  overall  U.S.  population  (all 
seasons)  at  the  95  percentile  are  8.4%. 
The  most  highly  exposed  population 
subgroup,  non-nursing  infants,  had  an 
exposure  equal  to  33.3%  of  the  aRfD  at 
the  95  percentile.  These  exposure 
estimates  are  within  EPA's  criteria  of 
acceptability. 

A  chronic  dietary  analysis  was 
conducted  using  average  residue  values 
and  100%  crop  treated.  The  estimated 
percent  of  the  cRfD  for  the  overall  U.S. 
population  (all  seasons)  was  8.8%.  For 
the  most  highly  exposed  population 
subgroup,  children  (1-6  years),  the 
exposiufl  equaled  30.6%  of  the  cRfD. 
These  exposure  estimates  are  within 
EPA's  criteria  of  acceptability. 

ii.  Drinking  water.  No  monitoring  data 
are  available  for  residues  of  spiroxamine 
in  ground  water,  and  EPA  has 
established  no  health  advisory  levels  or 
maximum  contaminant  levels  for 
residues  of  spiroxamine  in  drinking 
water. 

Studies  show  low  to  no  soil  mobility 
for  spiroxamine  and  its  primary 
metabolites.  In  addition,  field  studies 
show  that  spiroxamine  and  its 


degradates  do  not  leach  below  the  6- 
inch  depth  level,  and  show  very  low 
potential  to  leach  into  ground  water. 
Therefore,  it  can  be  concluded  with 
reasonable  certainty  that  no  harm  will 
result  from  acute  or  chronic  aggregate 
exposure  to  spiroxamine  residues  in 
drinking  water. 

2.  Non-dietary  exposure.  Spiroxamine 
is  not  registered  nor  are  registrations 
pending  for  uses  that  would  result  in 
non-dietary  exposure. 

D.  Cumulative  Effects 

Spiroxamine  belongs  to  a  new  class  of 
chemistry  known  as  spiroketalamines. 
Therefore,  for  this  tolerance  petition,  it 
is  assumed  that  spiroxamine  does  not 
have  a  common  mechanism  of  toxicity 
with  other  substances  and  only  the 
potential  risks  of  spiroxamine  in  its 
aggregate  exposiue  are  considered. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
above  aggregate  food  exposure  estimates 
for  the  overall  U.S.  population  8.4%  of 
the  aRlD  and  (8.8%  of  the  cRfD).  the  low 
potential  for  spiroxamine  and  its 
degradates  to  leach  into  ground  water, 
and  the  completeness  of  the  toxicity 
data  base,  there  is  reasonable  certainty 
that  no  harm  to  the  U.S.  population  will 
result  from  aggregate  exposure  to 
spiroxamine. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
spiroxamine.  data  from  developmental 
toxicity  studies  in  mice,  rats,  rabbits  and 
a  2-generation  reproduction  study  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  maternal 
pesticide  exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

Based  on  the  above  aggregate  food 
exposure  estimates  for  the  most  highly 
exposed  population  subgroup,  non- 
nursing  infants  (33.3%  of  the  aRfD),  and 
children  1-6  years  (30.6%  of  the  cRfD), 
the  low  potential  for  spiroxamine  and 
its  degradates  to  leach  into  ground 
water,  and  on  the  completeness  of  the 
toxicity  data  base,  there  is  reasonable 
certainty  that  no  harm  to  infants  and 
children  will  result  from  aggregate 
exposure  to  spiroxamine. 
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F.  International  Tolerances 

There  are  no  established  codex, 
Canadian  or  Mexican  maximum  residue 
levels  for  spiroxamine. 
[FR  Doc.  03-5316  Filed  3-6-03;  8:45  am) 
BIUJNGCOOE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0025;  FRL-7289-8] 

Pyrlproxyfen;  Notice  of  Rling  Pesticide 
Petitions  to  Establish  a  Tolerance  for 
a  Certain  Pesticide  Chemical  in  or  on 
Food 

agency:  Environmental  Protection 
Agency  EPA). 
action:  Notice. 

SUMMARY:  This  notice  aimounces  the 
iniMal  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0025,  must  be 
received  on  or  before  April  7,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  producers  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to  " 


assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INF0RMA1K>N 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0025.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket    , 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excludiriglegal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 


not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  pubUc 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  docimient  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  pubUc  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
elecftronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public  . 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
cop>Tighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hemd 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  bj'  statute,  please 
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follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0025.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0025.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 


the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0025, 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Riti. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0025 . 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  if  you  submit  CBI  on 
disk  or  CD  ROM,  mark  the  outside  of  the 
disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II,  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  oi  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 , 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  (408(d)2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  lanuary  30.  2003. 
Debra  Edwards, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
IR-4 

2E6416.  2E6425,  2E6428.  and  2E6436 

EPA  has  received  pesticide  petitions 
(2E6416.  2E6425,  2E6428.  and  2E6436) 
from  the  Interregional  Research  Project 
Number  IR-4.  681  U.S.  Highway  #1 
South.  North  Brunswick.  NJ  08902 
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proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a{d),  to 
amend  40  CFR  180.510  by  establishing 
tolerances  for  residues  of  pyriproxyfen, 
2-[l-methyl-2-4- 

phenox}rphenoxy)ethoxypyridine)  in  or 
on  the  following  raw  agricultiu^ 
commodities: 

1.  PP  2E64 16  proposes  the 
establishment  of  tolerances  for  atemoya. 
biriba.  cherimoya,  custard  apple,  ilama, 
soursop,  and  sugar  apple  at  0.20  parts 
per  million  ppm  (ppm). 

2.  PP  2E6425  proposes  the 
establishment  of  tolerances  for  fig  at 
0.30  ppm,  and  fig,  dried  at  .1  ppm. 

3.  PP  2E6428  proposes  the 
establishment  of  tolerances  for  avocado, 
black  sapote,  canistel,  mamey  sapote, 
mango,  papaya,  sapodilla,  and  star 
apple  at  1.0  ppm. 

4.  PP  2E6436  proposes  the 
establishment  of  a  tolerance  for  okra  at 
0.02  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions.  This  notice  includes  a 
summary  of  the  petitions  prepared  by 
Valent  USA  Corporation. 

A.  Residue  Chemistry 

1 .  Plant  metabolism.  The  major 
metabolic  pathways  in  plants  is  aryl 
hydroxylation  and  cleavage  of  the  ether 
linkage,  followed  by  further  metabolism 
into  more  polar  products  by  further 
oxidation  and/or  conjugation  reactions. 
However,  the  bulk  of  the  radiochemical 
residue  on  raw  agricultural  commodities 
samples  remained  as  parent.  Comparing 
metabolites  detected  and  quantified 
from  cotton,  apple,  tomato,  goat,  hen, 
and  rat  shows  that  there  are  no 
significant  aglycones  in  plants  which 
are  not  also  present  in  the  excreta  or 
tissues  of  animals.  The  residue  of 
concern  is  best  defined  as  the  parent, 
pyriproxyfen. 

2.  Analytical  method.  The  extraction 
methodology  has  been  validated  using 
aged  radiochemical  residue  samples 
from  metabolism  studie$.  The  methods 
have  been  validated  in  cottonseed, 
apples,  soil,  and  oranges  at  independent 
laboratories.  EPA  has  successfully 
validated  the  analytical  methods  for 
analysis  of  cottonseed,  pome  fruit, 
nutmeats,  almond  hulls,  and  firiiting 
vegetables.  The  limit  of  detection  of 
pjriproxyfen  in  the  methods  is  0.01 
ppm  which  will  allow  monitoring  of 


food  with  residues  at  the  levels 
proposed  for  the  tolerances. 

3.  Magnitude  of  residues.  The 
magnitude  of  residues  for  pyriproxyfen 
is  adequately  understood  for  the 
proposed  commodities. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  An  assessment  of 
toxic  effects  caused  by  pyriproxyfen  is 
discussed  in  Unit  II.B.  of  the  Federal 
Register  dated  April  4,  2001  (FRI^ 
6772-4)  (66  FR  17883). 

2.  Animal  metabolism.  The 
absorption,  tissue  distribution, 
metabolism  and  excretion  of  "K^-labeled 
pyriproxyfen  were  studied  in  rats  after 
single  oral  doses  of  2  or  1 ,000 
miUigfams/kilograms  body  weight  (mg/ 
kg/bwt)  (phenoxyphenyl  and  pyridyl 
label),  and  after  a  single  oral  dose  of  2 
mg/kg/bwt,  phenoxyphenyl  label  only, 
following  14  daily  oral  doses  at  2  mg/ 
kg/bwt  of  unlabelled  material.  For  all 
dose  groups^most  88-96%)  of  the 
administered  radiolabel  was  excreted  in 
the  urine  and  feces  within  2  days  after 
radiolabeled  test  material  dosing,  and 
92-98%  of  the  administered  dose  was 
excreted  within  7  days.  Seven  days  after 
dosing,  tissue  residues  were  generally 
low,  accounting  for  no  more  than  0.3% 
of  the  dosed  ''*C.  Radiocarbon 
concentrations  in  fat  were  the  higher 
than  in  other  tissues  analyzed.  Recovery 
in  tissues  over  time  indicates  that  the 
potential  for  bioaccumulation  is 
minimal.  There  were  no  significant  sex 
or  dose-related  differences  in  excretion 
or  metabolism. 

3.  Metabolite  toxicology.  The  potential 
for  chronic  toxicity  is  adequately  tested 
by  chronic  exposure  to  the  parent  at  the 
maximum  tolerated  dose  and 
consequent  chronic  exposure  to  the 
internally  formed  metabolites.  Seven 
metabolites  of  pyriproxyfen,  4'-OH- 
pyriproxyfen,  5'-OH-pyriproxyfen, 
desphenyl-pyriproxyfen,  POPA,  PYPAC, 
2-OH-pyridine  and  2,5-diOH-pyridine. 
have  been  tested  for  mutagenicity,  via 
Ames  assay,  and  acute  oral  toxicity  to 
mice.  All  seven  metabolites  were  tested 
in  the  Ames  assay  with  and  without  S9 
at  doses  up  to  5,000  micrograms  per 
plate  or  up  to  the  growrth  inhibitory 
dose.  The  metabolites  did  not  induce 
any  significant  increases  in  revertible 
colonies  in  any  of  the  test  strains. 
Positive  control  chemicals  showed 
marked  increases  in  reverting  colonies. 

The  acute  toxicity  to  mice  of  4'-OH- 
pyriproxyfen,  5'-OH-pyriproxyfen, 
desphenyl-pyriproxyfen,  POPA,  and 
PYPAC  did  not  appear  to  markedly 
differ  from  pyriproxyfen,  with  all 
metabolites  having  acute  oral  lethal 
dose  (LDso)  values  greater  than  2,000 
mg/kg/bwt.  The  two  pyridines.  2-OH- 


pyridine  and"2.5-diOH-pyridine,  gave 
acute  oral  LD5()  values  of  124  (male)  and 
166  (female)  mg/kg/bvtrt,  and  1,105 
(male)  and  1,000  (femaleT  mg/kg/bwt, 
respectively. 

4.  Endocrine  disruption.  While 
specific  tests,  uniquely  designed  to 
evaluate  the  potential  effects  of 
pyriproxyfen  on  mammalian  endocrine 
systems  have  not  been  conducted,  the 
toxicology  of  pyriproxyfen  has"  been 
extensively  evaluated  in  acute,  sub- 
chronic,  chronic,  developmental,  and 
reproductive  toxicology  studies 
including  detailed  histopathology  of 
numerous  tissues.  The  results  of  these 
studies  show  no  evidence  of  any 
endocrine-mediated  effects  and  no 
pathology  of  the  endocrine  organs. 
Consequently,  Valent  concludes  that 
pyriproxyfen  does  not  possess 
estrogenic  or  endocrine  disrupting 
properties  applicable  to  mammals. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure — i.  Food.  An 
evaluation  of  chronic  dietary  exposure 
including  both  food  and  drinking  water 
has  been  performed  for  the  U.S. 
population  emd  various  sub-populations 
including  infants  and  children.  No  acute 
dietary  endpoint  and  dose  was 
identified  in  the  toxicology  data  base  for 
pyriproxyfen,  therefore,  the  Valent 
Corporation  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
acute  dietary  exposure. 

Chronic  dietary  exposure  to 
pyriproxyfen  residues  was  calculated 
for  the  U.S.  population  and  25 
population  subgroups  assuming 
tolerance  level  residues,  processing 
factors  frx)m  residue  studies,  and  100% 
of  the  crop-treated.  The  analyses 
included  residue  data  for  all  existing 
uses,  pending  uses,  and  proposed  new 
uses. 

ii.  Drinking  water.  Since  pyriproxyfen 
is  applied  outdoors  to  growing 
agricultural  crops,  the  potential  exists 
for  pyriproxj'fen  or  its  metabolites  to 
reach  ground  water  or  surface  water  that 
may  be  used  for  drinking  water.  Because 
of  the  physical  properties  of 
pyriproxyfen,  it  is  unlikely  that 
pyriproxyfen  or  its  metabolites  can 
leach  to  potable  ground  water.  To 
quantify  potential  exposure  from 
drinking  water,  surface  water 
concentrations  for  pyriproxyfen  were 
estimated  using  Generic  Expected 
Environmental  Concentration  (GENEEC) 
1.3. 

2.  Non-dietary  exposure.  Pyriproxyfen 
is  currently  registered  for  use  on 
residential  non-food  sites.  Pyriproxyfen 
is  the  active  ingredient  in  numerous 
registered  products  for  flea  and  tick 
control.  Formulations  include  foggers. 


11096 


Federal  Register/ Vol.  68.  No.  45 /Friday.  March  7.  2003 /Notices 


aerosol  sprays,  emulsinable 
concentrates,  and  impregnated  materials 
(pet  collars).  With  the  exception  of  the 
pet  collar  uses,  Consumer  use  of 
pyriproxyfen  typically  results  in  acute 
and  short-term  intermittent  exposures. 

D.  Cumulative  Effects 

There  are  no  other  pesticidal 
compounds  that  are  structurally  related 
to  pyriproxyfen  and  have  similar  effects 
on  animals.  In  consideratirtn  of  potential 
cumulative  effects  of  pyriproxyfen  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  there 
are  currently  no  available  data  or  other 
reliable  information  indicating  that  any 
toxic  effects  produced  by  pyriproxyfen 
would  be  cumulative  with  those  of  other 
chemical  compounds.  Thus,  only  the 
potential  risks  of  pyriproxyfen  have 
been  considered  in  this  assessment  pf 
aggregate  exposure  and  effects.  Valent 
will  submit  information  for  EPA  to 
consider  concerning  potential 
cumulative  effects  of  pyriproxyfen 
consistent  with  the  schedule  established 
by  EPA  at  (62  FR  42020  August  4,  1997) 
and  other  subsequent  EPA  publications 
pursuant  to  the  Food  Quality  Protection 
Act. 

E.  Safety  Determination 

1.  U.S.  population.  Chronic  exposure 
to  the  overall  U.S.  population  is 
estimated  to  be  0.002984  mg/kg/bwt 
day,  representing  0.9%  of  the  Reference 
Dose  (RfD).  The  results  of  the  chronic 
dietary  exposure  assessment 
demonstrate  that  estimates  of  chronic 
dietary  exposure  for  all  existing, 
pending  and  proposed  uses  of 
pyriproxyfen  are  well  below  the  chronic 
RfD  of  0.35  mg/kg/bwt  day.  The 
estimated  chronic  dietary  exposure  from 
food  for  the  overall  U.S.  population  and 
many  non-child/infant  subgroups  is 
from  0.002123  to  0.003884  mg/kg/bwt 
day.  0.607  to  1.100%  of  the  RfD. 
Generally,  the  Agency  has  no  cause  for 
concern  if  total  residue  contribution  is 
less  than  100%  of  the  RfD.  Valent 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
overall  U.S.  population  or  any  non- 
chiid/infant  subgroups  from  aggregate, 
chronic  dietary  exposure  to 
pyriproxyfen  residues. 

2.  Infants  and  children — i.  Safety 
factor  for  infants  and  children.  In 
assessing  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  pyriproxyfen,  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  margin  of  safety,  up 
to  10-fold,  for  added  protection  for 
infants  and  children  in  the  case  of 
threshold  effects  unless  EPA  determines 


that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children. 

The  toxicological  data  base  for 
evaluating  prenatal  and  postnatal 
toxicity  for  pyriproxyfen  is  complete 
with  respect  to  current  data 
requirements.  There  are  no  special 
prenatal  or  postnatal  toxicity  concerns 
for  infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  or  the  2- 
generation  reproductive  toxicity  study 
in  rats.  Valent  concludes  that  reliable 
data  support  use  of  the  standard  100- 
fold  uncertainty  factor  and  that  an 
additional  uncertainty  factor  is  not 
needed  for  pyriproxyfen  to  be  further 
protective  of  infants  and  children. 

ii.  Chronic  dietary  exposure  and  risk 
infants  and  children.  For  the  most 
highly  exposed  sub-population, 
children  1  to  6  years  of  age,  exposure  is 
calculated  to  be  0.007438  mg/kg/bwt 
day,  or  2.1%  of  the  RfD.  Using  the 
conservative  exposure  assumptions,  the 
percentage  of  the  RfD  that  will  be 
utilized  by  chronic  dietary  (food  only) 
exposure  to  residues  of  pyriproxyfen 
ranges  from  0.002601  mg/kg/bwt  day  for 
nursing  infants,  up  to  0.007438  mg/kg/ 
bwt  day  for  children  (1  to  6  years  of 
age),  0.743  to  2.125%  of  the  RfD, 
respectively.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Valent  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate,  chronic  dietary  exposure  to 
pyriproxyfen  residues. 

iii.  Drinking  water.  The  average  56- 
day  concentration  predicted  in  the 
simulated  pond  water  %vas  0.16  parts  per 
billion  (ppb).  Using  standard 
assumptions  about  body  weight  and 
water  consumption,  the  chronic 
exposure  to  pyriproxyfen  from  this 
drinking  water  would  be  4.57  x  lO**  and 
1.6  x  10-^  mg/kg/bwt  day  for  adults  and 
children,  respectively;  0.0046%  of  the 
RfD  0.35  mg/kg/day  for  children.  Based 
on  this  worse  case  analysis,  the 
contribution  of  water  to  the  dietary  risk 
is  negligible. 

iv.  Non-dietary  exposure.  Chronic 
residential  post-application  exposure 
and  risk  assessments  were  conducted  to 
estimate  the  potential  risks  from  pet 
collar  uses.  The  risk  assessment  was 
conducted  using  the  following 
assumptions:  Application  rate  of  0.58 
mg  active  ingredient  day.  average  body 
weight  for  a  1-6  year  old  child  of  10  kg, 
the  active  ingredient  dissipates 
uniformly  through  365  days  the  label 
instruct  to  change  collar  (once  a  year). 


1%  of  the  active  ingredient  is  available 
for  dermal  and  inhalation  exposure  per 
day  assumption  from  Draft  EPA 
Standard  Operating  Procedures  (SOPs) 
for  Residential  Exposure  Assessments 
(December  18,  1997).  The  assessment 
also  assumes  an  absorption  rate  of 
100%.  This  is  a  conservative 
assumption  since  the  dermal  absorption 
was  estimated  to  be  10%.  The  estimated 
chronic  term  margin  of  exposure  (MOE) 
was  61 ,000  for  children,  and  430,000  for 
adults.  The  risk  estimates  indicate  that 
potential  risks  from  pet  collar  uses  do 
not  exceed  the  Agency's  level  of 
concern. 

F.  International  Tolerances 

There  are  no  presently  existing  Codex 
maximum  residue  levels  for 
pyriproxyfen. 

|FR  Doc.  03-.'i315  Filed  3-6-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-2003-0011;  FRL-7290-1] 

Sulfentrazone;  Notice  of  Filing 
Pesticide  Petitions  to  Establish 
Tolerances  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  6PP-2003-001 1 ,  must  be 
received  on  or  before  April  7,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
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producer,  food  manufacturer,  or 
pesticide  manufacturfer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
insert  appropriate  cite  to  either  another 
unit  in  the  preamble  or  a  section  in  a 
rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related         ^ 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0011.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conun^pts  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the"  Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 


of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  vfill 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in' 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facihty  identified  in  Unit  LB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  poficy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  pubUc 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public     ' 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 


brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number.in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk' 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
conunent. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  coinments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0011  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attentiojj:  Docket  ID  Number  OPP- 
2003-0011.  In  contrast  to  EPA's 
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electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
"  system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-001 1 . 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0011 . 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 


included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  1  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  a  certain  pesticide  chemical  in  or  on 
various  food  commodities  under  section 
408  of  the  FFDCA,  21  U.S.C.  346a.  EPA 
has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  FFDCA  section 
408(d)(2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  these 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

List  of  Subiects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Datedijanuary  30.  2003. 

Debra  Edwards, 
Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner's  summaries  of  the 
pesticide  petitions  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summaries  of  the  petitions  was 
prepared  by  FMC  Corporation  and 


represents  the  view  of  FMC  Corporation. 
The  petitions  summaries  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Proiect  Number 
4  and  FMC  Corporation 

PP(0E6149,  1E6311,  2E6405.  2E6498. 
2E6500,  0F6116,  and  2F6391 

EPA  has  received  pesticide  petitions 
(0E6149,  1E6311.  2E6405,  2E6498,  and 
2E6500).from  Interregional  Research 
Project  Number  (IR-4).  681  U.S. 
Highway  #1  South,  North  Brunswick,  NJ 
08902.  EPA  has  also  received  pesticide 
petitions  (0F6116  and  2F6391)  from 
FMC  Corporation,  Agricultural  Products 
Group,  1735  Market  Street, 
Philadelphia,  PA  19103  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  180.498  by  establishing  tolerances 
for  residues  of  sulfentrazone  (N-2,4- 
dichloro-5-[4-(difluoromethyl)-4,5- 
dihydro-3-methyl-5-oxo-lH-l,2,4- 
triazol-1-yljphenyl- 
methanesulfonamide)  and  its 
metali^lites  3-hydroxymethyl- 
sulfentrazone  (N-2,4-dichloro-5-[4- 
(difluoromethyl)-4,5-dihydro-3- 
hydroxymethyl-5-oxo-l  H- 1 ,2 ,4-triazol-l  - 
yljphenyljmethanesulfonamide)  and  3- 
desmethyl  sulfentrazone  (N-[2,4- 
dichloro-5-(4-(difluoromethyl)-4,5- 
dihydro-5-oxo-lH-l,2,4-triazol-l- 
yljphenyljmethanesulfonamide)  in  or  on 
the  following  raw  agricultural     ' 
conunodities: 

1.  PP  0E6149  proposes  the 
establishment  of  a  tolerance  for 
sunflower,  seed  at  0.2  parts  per  million 
(ppm). 

2.  PP  1E6311  proposes  the 
establishment  of  tolerances  for 
horseradish,  roots  at  0.2  ppm,  cabbage  at 
0.2  ppm,  peppermint,  tops  at  0.3  ppm, 
and  spearmint,  tops  at  0.3  ppm. 

3.  PP  2E6405  proposes  the 
establishment  of  a  tolerance  for  potato  at 
0.1  ppm. 

4.  PP  2E6498  proposes  the 
establishment  of  a  tolerance  for  bean, 
lima,  succulent  at  0.15  ppm. 

5.  PP  2E6500  proposes  the 
establishment  of  a  tolerance  for 
asparagus  at  0.15  ppm. 

6.  PP  0F6116  proposes  the 
establishment  of  tolerances  for  peanut 
nutmeat  and  its  processed  parts  at  0.2 
ppm,  and  sugarcane  and  its  processed 
parts  at  0.1  ppm. 

7.  PP  2F6391  proposes  the 
establishment  of  tolerances  for  com, 
field,  forage  at  0.25  ppm,  com,  field. 


stover  at  0.35  ppm;  pea -and  bean,  dried 
shelled,  except  soybean,  subgroup  6C  at 
0.15  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions.  This  notice  includes 
summaries  of  the  petitions  prepared  by 
FMC  Corporation,  Philadelphia,  PA 
19103. 

A.  Residue  Chemistry 

1.  Plant  metaholism.  The  metabolism 
of  sulfentrazone  in  plants  is  adequately 
understood  for  the  existing  and 
proposed  tolerances. 

2.  Analytical  method.  The  proposed 
analytical  method  for  determining 
residues  of  sulfentrazone  is  hydrolysis 
followed  by  gas  chromatographic 
separation. 

3.  Magnitude  of  residues.  The 
magnitude  of  residues  is  adequately 
understood  for  the  proposed 
commodities. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  A  battery  of  acute 
toxicity  studies  placed  technical 
sulfentrazone  in  toxicity  categories  III 
and  rv.  No  evidence  of  sensitization  was 
observed  following.dermal  application 
in  guinea  pigs.  In  an  acute  neurotoxicity 
study  in  rats  at  gavage  doses  of  0,  750, 
or  2,000  milligrams/kilogram  (mg/kg), 
the  no  observable  adverse  effect  level 
(NOAEL)  of  250  mg/kg  and  the  lowest 
observable  adverse  effect  level  (LOAEL) 
of  750  mg/kg  were  based  upon  increased 
incidences  of  clinical  signs.  Functional 
Observation  Battery  (FOB)  findings,  and 
decreased  motor  activity  which  were 
reversed  by  day  14  post-dose.  There  was 
no  evidence  of  neuropathology. 

2.  Genotoxicity.  A  reverse  gene 
mutation  assay  (salmonella 
typhimurium)  yielded  negative  results, 
both  with  and  without  metabolic 
activation.  A  mouse  lymphoma  forward 
gene  mutation  assay  yielded  negative 
results  with  equivocal  results  without 
activation.  A  mouse  micronucleus  assay 
test  was  negative  following 
intraperitoneal  injection  of  340  mg/kg. 

3.  Reproductive  and  developmental 
toxicity.  In  a  dermal  developmental 
study  in  the  rat  at  doses  of  0,  5,  25,  50, 
100,  and  250  mg/kg/day,  a  maternal 
(systemic^  NOAEL  was  established  at 
250  mg/kg/day.  Significant  treatment- 
related  increases  in  the  fetal  and  litter 
incidences  of  incompletely  ossified 
lumbar  vertebral  arches,  hypoplastic  or 


wavy  ribs,  and  incompletely  ossified  or 
nonossified  ischia  or  pubes  occurred  at 
the  high-dose  (250  mg/kg/day).  An 
additional  significant  increase  in  the 
high-dose  fetal  incidence  of  variations 
in  the  stemebrae  (incompletely  ossified 
or  unossified)  was  not  judged  to  be 
treatment-related.  At  250  mg/kg/day,  the 
mean  niunbers  of  thoracic  vertebral  and 
rib  ossification  sites  were  significantly 
decreased,  a  high-dose  effect  of 
treatment  with  sulfentrazone  consistent 
with  the  significant  treatment-related 
hypoplasia  observed  in  the  skeletal 
evaluation  of  the  ribs.  Therefore,  the 
developmental  (fetal)  LOAEL  is  250  mg/ 
kg/day  based  on  decreased  fetal  body 
weight;  increased  incidences  of  fetal  . 
variations:  Hypoplastic  or  wavy  ribs, 
incompletely  ossified  lumbar  vertebral 
arches,  and  incompletely  ossified  ischia 
or  pubes;  and  reduced  number  of 
thoracic  vertebral  and  rib  ossification 
sites.  The  developmental  (fetal)  NOAEL 
is  100  mg/kg/day. 

A  developmental  toxicity  study  in 
i;abbits  was  conducted  at  gavage  dose 
levels  of  0,  100,  250,  or  375  mg/kg/day. 
Treatment-related  incidences  of 
decreased  feces  and  hematuria  "were 
noted  at  250  mg/kg/day  or  greater.  In 
addition,  at  the  375  mg/kg/day  dose 
level,  5  rabbits  aborted.  Significant 
reductions  in  mean  body  weight  change 
were  observed  for  the  dosing  period  (CD 
7-19)  and  for  the  study  duration  (CD  O- 
29,  both  before  and  after  adjustment  for 
gravid  uterine  weight)  at  the  250  and 
375  mg/kg/day  dose  levels.  Therefore, 
the  maternal  (systemic)  LOAEL  is  250 
mg/kg/day,  based  upon  increased 
abortions,  clinical  signs  (hematuria  and 
decreased  feces),  and  reduced  body 
weight  gain.  The  maternal  (systemic) 
NOAEL  is  100  mg/kg/day.  Skeletal 
evaluation  in  fetuses  revealed  dose- 
related  and  treatment-related  findings  at 
the  .375  mg/kg/day  dose  level.  These 
included  significant  increases  in  both 
the  fetal  and  litter  incidences  of  fused 
caudal  vertebrae  (a  malformation)  and  of 
partially  fused  nasal  bones  (a  variation). 
In  addition,  at  375  mg/kg/day, 
significant  treatment-related  reductions 
in  ossification  site  averages  were 
observed  for  metacarpals  and  both 
forepaw  and  hindpaw  phalanges. 
Therefore,  the  developmental  (fetal) 
LOAEL  is  250  mg/kg/day,  based  upon 
increased  resorptions,  decreased  live 
fetuses  per  litter,  and  decreased  fetal 
weight.  The  developmental  (fetal) 
NOAEL  is  100  mg/kg/dav. 

A  2-generation  reproduction  study  in 
the  rat  at  dietary  levels  of  14,  33,  or  46 
mg/kg/day  in  males  and  16,  40,  or  56 
mg/kg/day  in  females  established  a 
NOAEL  for  systemic  and  reproductive/ 
developmental  parameters  of  14  mg/kg/ 


day  for  males  and  16  mg/kg/day  for 
females.  The  LOAEL  for  systemic  and   • 
reproductive/development  parameters 
was  33  mg/kg/day  for  males  and  40  mg/ 
kg/ day  for  females.  Systemic  effects 
were  comprised  of  decreased  body 
weight  gains,  while  reproductive/ 
developmental  effect  at  the  LOAEL 
included  degeneration  and/or  atrophy 
in  the  testes,  with  epididymal  sperm 
deficits,  in  the  second  (Fl)  generation 
males.  Male  fertility  in  the  Fl 
generation  was  reduced  at  higher  doses; 
litter  size.'-pup  survival,  and  pup  body 
weight  for  both  generations  were  also 
effected  at  higher  doses. 

4.  Subchronic  toxicity.  A  90-day 
subchronic  toxicity  study  was 
conducted  in  rats,  with  dietary  intake 
levels  of  0,  3.3,  6.7,  19.9,  65.8,  199.3,  or 
534.9  mg/kg/day  for  males  and  0.  4,  7.7, 
23.1,  78.1,  230.5,  or  404.3  mg/kg/day  for 
females  respectively.  NOAELs  of  19.9 
mg/kg/day  in  males  and  23.1  mg/kg/day 
in  females  were  based  on  clinical 
anemia. 

A  90-day  subchronic  feeding  study 
was  conducted  in  mice  by  dietary  admix 
at  doses  of  0.  10.3, 17.8,  60.0,  108.4,  or 
194.4  mg/kg/day  for  males  and  0,  13.9, 
29.0,  79.8,  143.6,  or  257.0  mg/kg/day  for 
females,  respectively.  NOAELs  of  60 
mg/kg/day  (males)  and  79.8  mg/kg/day 
(females)  were  based  on  decreases  in 
body  weights  and/or  gains;  decreased 
erythrocytes,  hemoglobin  (Hgb)  and 
hematocrit  (HCT)  values;  and  splenic 
microscopic  pathology. 

In  a  90-day  subchronic  feeding  study 
in  dogs  administered  by  dietary  admix 
at  doses  of  0,  10,  28,  or  57  mg/kg/day 
for  males  and  0,  10,  28,  or  73  mg/kg/day 
for  females,  a  NOAEL  of  28  mg/kg/day 
was  determined  for  both  males  and 
females  based  on  decreases  in  Hgb  and 
HCT,  elevated  alkaline  phosphatase 
levels,  increased  liver  weights  and 
microscopic  liver  as  well  as  splenic 
changes. 

A  90-day  subchronic  neurotoxicity 
study  in  the  rat  was  conducted  at 
dietary  levels  of  30, 150,  or  265  mg/kg/ 
day  in  males,  and  37,  180,  or  292  mg/ 
kg/day  in  females,  with  a  NOAEL  of  30 
mg/kg/day  in  males  and  37  mg/kg/day 
in  females.  The  LOAEL  was  150  mg/kg/ 
day  for  males  and  180  mg/kg/day  for 
females  based  on  increased  incidences 
of  cUnical  signs,  decreased  body 
weights,  body  weight  gains,  arid  food 
consumption  in  females  and  increased 
motor  activity  in  females  at  week  13. 
There  were  no  neurohistopathological 
effects  on  the  peripheral  or  central 
nervous  system. 

5.  Chronic  toxicity.  A  12-month 
feeding  study  in  dogs  was  dosed  at 
levels  of  0.0,  24.9,  or  61.2  mg/kg/day  for 
male  dogs  and  0.0, 10.4,  29.6,  or  61.9 
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mg/kg/day  for  female  dogs  in  the  control 
through  high-dose  groups,  respectively, 
with  a  NOAEL  of  24.9  mg/kg/day  for 
males  and  29.6  mg/kg/day  for  females 
based  on  hematology  effects  and 
microscopic  liver  changes. 

An  18-month  feeding/carcinogenicity 
study  in  mice  was  conducted  with 
dietary  intake  of  0,  46.6.  93.9,  160.5,  or 

337.6  mg/kg/day  for  males  and  0.  58.0, 
116.9, 198.0,  or  407.1  mg/kg/day  for 
females.  A  NOAEL  of  93.9  mg/kg/day  in 
males  and  116.9  mg/kg/day  in  females 
was  based  on  decreases  in  Hgb  and 
HCT.  There  were  no  treatment-related 
increases  in  tumors  of  any  kind 
observed  at  any  dose  level. 

In  a  24-month  chronic  feeding/ 
carcinogenicity  study  in  rats  at  dietary 
doses  of  0.  24.3,  40.0,  82.8,  or  123.5  mg/ 
kg/day  for  males  and  20.0,  36.4,  67.0,  or 

124.7  mg/kg/day  for  females,  an  overall    ' 
NOAEL  of  40.0  mg/kg/day  in  males  and 
36.4  mg/kg/day  in  females  was  based  on 
hematology  effects  and  reduced  body 
weights.  There  was  no  evidence  of  a 
carcinogenic  response. 

6.  Animal  metabolism.  A  metabolism 
study  in  rats  indicated  that 
approximately  84  to  104%  of  the  orally 
administered  dose  of  sulfentrazone  was 
excreted  in  the  urine,  and  that  the 
pooled  urinary  radioactivity  consisted 
almost  entirely  of  3-hydroxymethyl 
sulfentrazone.  Pooled  fecal  radioactivity 
showed  that  the  major  metabolite 
consisted  of  3-hydroxymethyI- 
sulfentrazone  (1.26  to  2.55%  of  the 
administered  dose).  The  proposed 
metabolic  pathway  appeared  to  be 
conversion  of  the  parent  compound 
mainly  to  3-hydroxymethyl- 
sulfentrazone  (excreted  in  urine  and 
feces). 

7.  Endocrine  disruption.  An 
evaluation  of  the  potential  effects  on  the 
endocrine  systems  of  mammals  has  not 
been  determined:  however,  no  evidence 
of  such  effects  were  reported  in  the 
chronic  or  reproductive  toxicology 
studies  described  above.  There  was  no 
observed  pathology  of  the  endocrine 
organs  in  these  studies.  There  is  no 
evidence  at  this  time  that  sulfentrazone 
causes  endocrine  effects. 

C  Aggregate  Exposure 

1 .  Dietary  exposure — i.  Food.  A  Tier 
3  short-term  exposure  analysis  has  been 
performed  to  estimate  the  exposure  for 
all  adults,  adult  females,  and  toddlers  (3 
to  4  years  of  age)  in  the  U.S.  population 
for  these  raw  commodities  and 
processed  commodities.  This  analysis 
utilized  Novigen's  (Novigen  Sciences, 
Inc.)  Dietary  Exposure  Evaluation  Model 
(DEEM)  software;  field  trial  data  for 
registered  and  pending  crop  uses; 
percent  crop  treated  information;  and 


consumption  data  from  the  United 
States  Etepartment  of  Agriculture 
(USDA)  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFIIs), 
conducted  from  1994-1996. 

ii.  Drinking  water.  A  Tier  1  short-term 
drinking  water  exposure  assessment  was 
conducted  to  determine  exposure  risk  of 
sulfentrazone  residues  from 
consumption  of  water.  This  analysis 
was  performed  utilizing  EPA's  Standard 
Operating  Procedure  (SOP)  for  Drinking 
Water  Exposure  Risk  Assessments  (DUS 
EPA,  1997b),  the  absorbed  (systemic) 
aggregate  exposure  estimates,  and  water 
data  from  FMC  Corporation  ground 
water  study  conducted  in  North 
Carolina. 

2.  Non-dietary  exposure.  The  primary 
source  for  human  non-dietary  exposure 
to  sulfentrazoiie  will  be  from  post- 
application  exposure  to  treated 
residential  turf  grass.  The  routes  of 
sulfentrazone  exposure  were  dermal 
post-application  exposure  for  adults  and 
toddlers,  and  post-application 
incidental  ingestion  of  sulfentrazone 
due  to  the  hand-to-mouth  behavior  of 
toddlers.  A  worst  case  short-term  non- 
dietary  exposure  analysis  was 
conducted  using  algorithms  and  default 
factors  published  in  EPA's  SOPs  for 
Residential  Exposure  Assessments. 

D.  Cumulative  Effects 

Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  considers  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide  residue 
and  "other  substances  that  have  a 
common  mechanism  of  toxicity." 

In  the  case  of  sulfentrazone,  EPA  has 
determined  that  it  does  not  have  the 
capability  to  apply  the  information  in  its 
files  to  a  resolution  of  common 
mechanism  issues  in  a  maimer  that 
would  be  useful  in  a  risk  assessment. 
This  tolerance  determination  therefore 
does  not  take  into  account  common 
mechanism  issues.  The  Agency  will 
reexamine  the  tolerances  for 
sulfentrazone,  if  reexamination  is 
appropriate,  after  the  Agency  has 
determined  how  to  apply  common 
mechanism  issues  to  its  pesticide  risk 
assessments. 

E.  Safety  Determination 

1.  U.S.  population.  The  absorbed 
(systemic)  aggregate  exposure  estimates 
for  all  adults,  and  adult  females  were 
found  to  be  0.0015  mg/kg/day  and 
0.0017  mg/kg/day,  respectively.  The 
acute  dietary  (99.9%),  non-dietary,  and 
aggregate  margin  of  exposure  (MOE)  for 


all  adults  were  found  to  be  12,353, 
7.571,  and  6,726  respectively.  The  acute 
dietary  (99.9%),  non-dietary  and 
ag^^gate  MOE  for  adult  females  were 
22.857,  6,327,  and  5,717  respectively. 
The  MOE  from  the  limited  potential  for 
short-term  exposure  from  residential 
uses  was  >1 ,000.  Based  on  these 
assessments,  it  can  be  concluded  that 
there  is  reasonable  certainty  of  no  harm 
to  the  U.S.  population  from  exposure  to 
sulfentrazone. 

2.  Infants  and  children.  The  absorbed 
(systemic)  aggregate  exposure  estimates 
for  toddlers  were  found  to  be  0.0054 
mg/kg/day.  The  acute  dietary  (99.9%). 
non-dietary,  and  aggregate  MOE  for 
toddlers  were  found  to  be  6,721,  2,048. 
and  1,869  respectively.  The  MOE  from 
the  limited  potential  for  short-term 
exposure  from  residential  uses  was 
>1,000.  Based  on  these  assessments,  it 
can  be  concluded  that  there  is 
reasonable  certainty  of  no  harm  to 
infants  and  children  from  exposure  to 
sulfentrazone. 

The  calculated  drinking  water  levels 
of  concern  for  all  adults,  and  adult 
females  were  estimated  to  be  298  parts 
per  billion  (ppb),  2te  ppb,  respectively. 
These  values  exceed  the  maximum 
water-monitoring  residue  of  42  ppb 
(from  the  North  Carolina  study). 
Therefore,  the  data  indicate  a  low  risk 
potential  due  to  the  aggregate  (food, 
water  and  residential)  exposures  to 
sulfentrazone  residues. 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  maximimi  residue 
levels  for  sulfentrazone. 

[FR  Doc.  03-5319  Filed  3-6-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0350;  FRt.-7285-81 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0350,  must  be 
received  on  or  before  April  7,  2003. 
ADDRESSES:  Cbnunents  may  be 
submitted  electronically,  by  mail,  or 
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through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8715;  e-mail  address: 
mendelsohn.mike@epa.gov.  ' 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  (ID)  number  OPP-2002- 
0350.  The  official  public  docket  consists 
of  the  docxmients  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwry., 
Arlington,  VA.  This  docket  facility  is 
open  fitim  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 


holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.11  www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  LB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  conunents,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 


entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please  • 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that    . 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address,  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  conmient 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  dockets 
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at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  selecf'search,"  and  then  key  in 
docket  ID  number  OPP-2002-0350.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2002-0350.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  l.C.2.  These  electronic 
submissions  will  be  accepted- in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  lOPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2002-0350. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2002-0350. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  co^y  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI,  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensuj-e  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2): 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticide^ 
and  pests,  l^eporting  and  recordkeeping 
requirements. 

Dated:  February  28,  2003. 
|anet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Ptograms. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  Mycogen/Dow 
AgroSciences  and  represents  the  view  of 
the  petitioner.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues,  or  an  explanation  of  why  no 
such  method  is  needed. 

Mycogen/Dow  AgroSciences  PP  0G6112 

This  notice  of  filing  summarizes 
information  submitted  and  cited  by 
Mycogen/Dow  AgroSciences  in  support 
of  a  request  for  a  temporary  exemption 
from  tolerance  residues  of  the  plant- 
incorporated  protectant  Bacillus 
thuringiensis  (B.t.  Cry34/35Abl 
Insecticidal  Crystal  Protein  (ICP),  and 
the  genetic  material  necessary  for  its 
production  in  corn  (formerly  known  as 
Bacillus  thuringiensis  [B.t.))  149B1 
protein  and  the  genetic  material 
necessary  for  its  production  in  com). 
The  Mycogen/Dow  AgroSciences  and 
Pioneer  Hi-Bred  experimental  use 
permits  associated  with  the  petition  are 
68467-EUP-3,  68467-EUP-5,  68467- 
EUP-T.  68467-EUP-I,  29964-EUP-l. 
29964-EUP-3.  29964-EUP-U.  and 
29964-EUP-L. 

A.  Petition  Summary  for  B.t.  Cry 34/ 
35Abl  ICP  Uses 

B.t.  Cry34/35Abl  ICP  is  expressed  in 
corn  plants  to  provide  protection  from 
key  coleopteran  insect  pests  such  as  the 
western  com  rootworm.  B.t.  Cry 34/ 
35Abl  transgenic  plants  are  derived 
from  transformation  events  that  contain 
the  insecticidal  genes  via  a  plasmid 
insert.  The  B.t.  Cry34/35Abl  ICP  poses 
no  foreseeable  risks  to  non-target 
organisms  including  mammals,  birds, 
fish,  beneficial  insects,  and  earthworms. 
B.t.  Cry34/35Abl -protected  field  com 
provides  growers  with  a  highly 
efficacious  tool  for  controlling 
important  insect  pests  in  com  in  a 
manner  that  is  fully  compatible  with 
integrated  pest  management  practices. 
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B.  Product  Identity  and  Chemistry 

The  Cry34Abl  and  Cry35Abl  genes 
were  isolated  from  Bacillus 
thuringiensis  strain  PS149B1  and 
modified  before  insertion  into  com 
plants.  The  Cry34/35Abl  ICP  has  been 
adequately  characterized.  Several  safety 
studies  were  conducted  using 
microbially  produced  test  substances 
that  contained  54%  of  the  Cry34Abl  (14 
kDa)  protein  and  37%  of  the  Cry35Abl 
(44  kDa)  protein.  Studies  conducted  to 
establish  the  equivalence  of  the  Cry34/ 
35Abl  ICP  obtained  from  com  or  from 
a  microbial  source  demonstrate  that  the 
materials  are  similar  with  respect  to 
molecular  weight,  immunoreactivity, 
lack  of  post-translational  modification 
(glycosylation)  N-terminal  amino  acid 
sequence,  and  spectrum  of  bioactivity. 

A  qualitative  analytical  method 
(lateral  flow  immunoassay)  for  the 
detection  of  the  Cry34Abl  (14  kDa) 
protein  has  been  submitted  (MRID 
#45383401). 

C.  Mammalian  Toxicity  Profile 

Cry  proteins  have  been  deployed  as 
safe  and  effective  pest  control  agents  in 
microbial  Bacillus  thuringiensis 
formulations  for  almost  40  years.  There 
are  currently  180  registered  microbial 
Bacillus  thuringiensis  products  in  the 
United  States  for  use  in  agriculture, 
forestry,  and  vector  control.  The 
numerous  toxicology  studies  conducted 
with  these  microbial  products  show  no 
significant  adverse  effects,  and 
demonstrate  that  the  products  are 
practically  non-toxic  to  mammals.  An 
exemption  from  the  requfrement  of  a 
tolerance  has  been  in  place  for  these 
products  since  at  least  1971  (40  CFR 
180.1011). 

Toxicology  studies  conducted  to     - 
determine  the  toxicity  of  Cry34/35Abl 
ICP  demonstrated  that  the  proteins  have 
very  low  toxicity.  The  acute  oral  LDso  of 
Cry34Abl  (14  kDa)  is  greater  than  5,000 
milligrams/kilogram  (mg/kg),  and  at 
54%  purity,  the  acute  LD.so  for  pure 
protein  is  greater  than  2,700  mg/kg.  The 
acute  oral  LD50  of  Cry35Abl  (44  kDa)  is 
greater  than  5,000  mg/kg,  and  at  37% 
purity,  the  acute  LD50  for  pure  protein 
is  greater  than  1,850  mg/kg  in  male  mice 
when  the  proteins  were  tested 
individually.  When  tested  as  a  mixture 
(1:3  molar  ratio  of  Cry34Abl:Cry35Abl 
proteins),  the  acute  oral  LDso  of 
PS149B1  Cry34/35Abl  proteins  in  male 
and  female  mice  is  greater  than  5,000 
mg/kg,  and  greater  than  2,000  mg/kg  of 
an  equimolar  (1:3)  mixture  of  pure 
proteins. 

In  in  vitro  studies,  Cry34/35Abl  ICP 
exhibited  a  high  rate  of  digestibility 
under  simulated  gastric  conditions 


(referred  to  as  SGF)  in  the  presence  of 
pepsin.  The  Cry34Abl(14  kDa  protein) 
was  greater  than  90%  digested  in  SGF 
6.2  minutes.  The  Cry35Abl  (44  kDa 
protein)  was  greater  than  97%  digested 
in  less  than  5  minutes.  Also, 
thermolability  testing  results  showed 
that  the  ICP  was  deactivated  following 
exposure  to  60  °C,  75  °C,  and  90  °C  for 
30  minutes.  A  search  of  relevant  data 
bases  indicated  that  the  amino  acid 
sequences  of  the  Cry34/35Abl  ICP 
exhibit  no  significant  homology  to  the 
sequences  of  known  protein  allergens. 
Thus.  Cry34/35Abl  ICP  is  highly 
unlikely  to  exhibit  an  allergic  response. 

The  genetic  material  necessary  for  the 
production  of  the  Cry34/35Abl  ICP  is 
nucleic  acid  (DNA)  which  is  common  to 
all  forms  of  plant  and  animal  life.  There 
are  no  known  instances  where  nucleic 
acids  have  caused  toxic  effects  as  a 
result  of  dietary  exposure. 

Collectively,  the  available  data  on 
Cry34/35Abl  ICP  along  with  the  safe 
use  history  of  microbial  Bacillus 
thuringiensis  products  establishes  the 
safety  of  the  plant-incorporated 
protectant  B.t.  Cry 34/35 Abl  ICP  and  the 
genetic  material  necessary  for  its 
production  in  all  raw  agricultural 
commodities. 

D.  Aggregate  Exposure 

Because  B.t.  Cry34/35Abl  ICP  is 
expressed  in  minute  quantities  and  is 
retained  within  the  plant,  there  is 
virtually  no  potential  for  dermal  or 
inhalation  exposure  to  the  protein. 
Significant  dietary  exposure  to  Cry34/ 
35Abl  ICP  is  unlikely  to  occxir.  Dietary 
exposures  at  very  low  levels,  via 
ingestion  of  processed  commodities, 
although,  they  may  occur,  are  unlikely 
to  be  problematic  because  of  the  low 
toxicity  and  the  high  degree  of 
digestibility  of  the  protein.  In  addition, 
the  protein  is  not  likely  to  be  present  in 
drinking  water  because  the  protein  is 
deployed  in  minute  quantities  within 
the  plant,  and  studies  demonstrate  that 
Cry34/35Abl  ICP  is  rapidly  degraded  in 
soil.  In  summary,  the  potential  for 
significant  aggregate  exposure  to  Cry34/ 
3 5 Abl  is  highly  unlikely. 

E.  Cumulative  Exposure 

Common  modes  of  toxicity  are  not 
relevant  to  consideration  of  the 
cumulative  exposure  to  B.t.  Cry34/ 
35Abl  ICP.  The  product  has 
demonstrated  low  toxicity,  and  these 
effects  do  not  appear  to  be  cumulative 
with  any  other  known  compounds. 

F.  Safety  Determination 

1.  U.S.  population.  The  deployment  of 
the  product  in  minute  quantities  within 
the  plant,  the  very  low  toxicity  of  the 


product,  the  lack  of  allergenic  potential, 
and  the  high  degree  of  digestibility  of 
the  proteins,  are  all  factors  in  support  of 
Mycogen/Dow  AgroSciences'  assertion 
that  no  significant  risk  is  posed  by 
exposure  of  the  U.S.  population  to  B.t. 
Cry34/35Abl  ICP. 

2.  Infants  and  children.  Non-dietary 
exposure  to  infants  and  children  is  not 
anticipated,  due  to  the  proposed  use 
pattern  of  the  product.  Due  to  the  very 
low  toxicity  of  the  product,  the  lack  of 
allergenic  potential,  and  the  high  degree 
of  digestibility  of  the  proteins,  dietary 
exposure  is  anticipated  to  be  at  very  low 
levels  and  is  not  anticipated  to  pose  any 
harm  to  infants  and  children. 

G.  Effects  on  the  Immune  and  Endocrine 
System 

Given  the  high  degree  of  digestibility 
of  the  Cry34/35Abl  ICP,  no  chronic 
effects  are  expected.  Cry34/35Abl  ICP, 
or  metabolites  of  the  ICP  are  not  known 
to,  or  are  expected  to  have  any  effect  on 
the  immune  or  endocrine  systems. 
Proteins  in  general  are  not  carcinogenic, 
therefore,  no  carcinogenic  risk  is 
associated  with  the  Cry34/35Abl  ICP. 

H.  Existing  Tolerances  or  Exemptions 
from  Tolerance 

There  are  no  existing  tolerances  or 
exemptions  frtjm  tolerance  for  B.t. 
Cry34/35Abl  ICP. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0016;  FRL-7289-3] 

Experimental  Use  Permit;  Receipt  of 
Application 

AGENCY:  Environmfental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  68467-EUP-4  frtim 
Mycogen  Seeds/Dow  Agrosciences  LLC 
requesting  an  experimental  use  permit 
(EUP)  amendment/extension  for 
Bacillus  thuringiensis  moCrylF  protein 
and  the  genetic  material  necessary  for 
its  production  (plasmid  insert  PHP 
12537)  in  com.  The  Agency  has 
determined  that  the  application  may  be 
of  regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a),  the  Agency  is  soliciting 
comments  on  this  application. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0016,  must  be 
received  on  or  before  April  7,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
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through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7511C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001;  telephone  number: 
(703)  308-8715;  e-mail  address: 
mendelsohn.mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  those  persons  who  are 
interested  in  agricultural  biotechnology 
or  may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA). 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0016.  The  official  public 
docket  consists  of  the  documents 
specihcally  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 


electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  vfrill 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  he  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  ntaterials  throdgh  the  docket 
faciUty  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  he  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosiire  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 


electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents 
electronica^y.  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment,  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  ihat  you  can  he 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conuWent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://wrww.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0016.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 


2003-0016.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency  ,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0016. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA,  Attention: 
Docket  ID  Number  OPP-2003-0016. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 


Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu-  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

Mycogen  Seeds/Dow  AgroSciences 
LLC  has  applied  to  amend/extend 
68467-EUP-4  for  Bacillus  thuringiensis 
moCrylF  protein  and  the  genetic 
material  necessary  for  its  production 
(plasmid  insert  PHP  12537)  in  com  to 
allow  the  planting  of  291  acres  of  field 
corn  to  conduct  insect  resistance 
management,  agronomic  observation, 
breeding  and  observation  nursery, 
efficacy,  maize  demonstration,  and 
herbicide  tolerance  study  trials.  The 
Mycogen  Seeds'  program  is  authorized 
in  the  States  of  California.  Colorado, 
Georgia,  Hawaii,  Illinois,  Indiana,  Iowa. 
Kansas.  Kentucky,  Louisiana,  Maryland. 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Nebraska.  New  York.  North 
Dakota.  Ohio,  Oklahoma,  Pennsylvania, 
South  Dakota,  Texas.  Virginia,  and 
Wisconsin  and  the  Commonwealth  of 
Puerto  Rico.  The  original  notice  of 
approval  for  this  EUP  published  in  the 
Federal  Register  on  June  26,  2002  (67 
FR  43115)  (FRL-7182-2). 

ni.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Mycogen 
Seeds/Dow  Agrosciences  LLC 
application  and  any  comments  emd  data 
received  in  response  to  this  notice,  EPA 


will  decide  whether  to  issue  or  deny  the 
EUP  request.  Any  issuance  of  the  EUP 
will  be  announced  in  the  Federal 
Register. 

IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  specific  legal  authority  for  EPA  to 
take  this  action  is  under  FIFRA  section 
5. 


List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  Februan'  28.  2003. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

IFR  Doc.  03-5619  Filed  3-5-03;  2:17  pm) 
BH.UNGCOOE  GS60-60-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7459-6]     ■ 

Proposed  Administrative  Peripheral 
Party,  Inability  To  Pay,  Cash-out 
Agreement  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980  Regarding  the  Meadowlands 
Plating  &  Finishing  Site,  East 
Rutherford,  NJ 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  cash-out  agreement  and 

opportunity  for  public  comment. 

SUMMARY:  The  Enviroimiental  Protection 
Agency  ("EPA")  is  proposing  to  enter 
into  an  administrative  settlement  to 
resolve  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  ( "CERCLA"), 
42  U.S.C."9601  et  seq.  In  accordance 
with  EPA  guidance,  notice  is  hereby 
given  of  a  proposed  administrative 
settlement  pursuant  to  section  122(h)(1) 
of  CERCLA  concerning  the 
Meadowlands  Plating  &  Finishing  Site, 
located  in  East  Rutherford,  New  Jersey. 
Notice  is  being  published  to  inform  the 
pubUc  of  the  proposed  settlement  and  of 
the  opportunity  to  comment.  This 
settlement  is  intended  to  resolve  a 
responsible  party's  civil  liability  for 
response  costs  incurred  by  EPA  at  the 
Meadowlands  Plating  &  Finishirig  Site. 
CERCLA  provides  EPA  the  authority  to 
settle  certain  claims  for  response  costs 
incurred  by  the  United  States  with  the 
approval  of  the  Attorney  General  of  the 
United  States. 
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The  proposed  settlement  provides 
that  John  Canavari,  will  pay  $80,000 
over  36  months,  in  reimbursement  of 
response  costs  incurred  by  EPA  in 
remediating  the  Meadowlands  Plating  & 
Finishing  site  in  return  for  a  covenant 
not  sue  under  section  107  of  CERCLA 
from  the  United  States. 
DATES:  Comments  njust  be  provided  by 
April  7.  2003. 

ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel.  290  Broadway — 17th  Floor, 
New  York,  New  York  10007-1866  and 
should  refer  to:  In  the  Matter  of 
Meadowlands  Plating  &  Finishing  Site, 
John  Canavari.  Settling  Party,  U.S.  EPA 
Region  II  Docket  No.  CERCLA-02- 
2003-2005. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway — 17th  Floor,  New  York,  New 
York  10007*-1866,  Attention:  Patricia  C. 
Hick.  Esq.  (212)  637-3137. 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  proposed  administrative  settlement 
agreement,  as  well  as  background 
information  relating  to  the  settlement, 
may  be  obtained  in  person  or  by  mail 
from€PA's  Region  II  Office  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
New  York,  New  York  10007-1866. 

Dated:  January  3.  2003. 
William  McCabe, 

Acting  Director.  Emergency  &  Remedial 
Response  Division. 

IFR  Doc.  03-54?5  Filed  3-6-03;  »:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  Of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

February  27.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning 


whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission's 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  7,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street.  SW..  DC  20554  or 
via  the  Internet  to  jboley®f cc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0240. 

Title:  Equipment  Changes. 

Form  NO..N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  36. 

Estimated  Time  Per  Response:  .5-1 
hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  24  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission  is 
consolidating  three  information 
collections  into  one  comprehensive 
collection  covering  equipment  changes. 
All  three  collections  are  under  different 
OMB  control  numbers  but  the 
Commission  will  retain  3060-0240  as 
the  active  number  and  cancel  the  other 
two  numbers.  All  three  rule  sections 
require  that  the  licensees  of  various 
stations  notify  the  Commission  in 
writing  of  equipment  changes.  The  data 
is  used  to  maintain  complete  technical 
records  regarding  a  licensee's  facilities 
and  to  assure  that  the  changes  made  are 
in  compliance  with  current  FCC  rules 
and  regulations. 

OMB  Control  No.:  3060-XXXX. 

Title:  Potential  Reporting 
Requirements  on  Local  Exchange 
Carriers  (LECs)  to  Assist  Expeditious 


Implementation  of  Wireless  E911 
Service. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  6 
respondents;  24  responses. 

Estimated  Time  Per  Response:  8 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  192  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission 
plans  to  seek  information  from  six  of  the 
nation's  Local  Exchange  Carriers  (LECs) 
regarding  the  status  of  their  efforts  in 
connection  with  wireless  E911 
deployment.  The  information  will  be 
used  by  the  Commission  to  determine 
whether  the  LECs  are  meeting  their 
responsibilities  with  respect  to  E911. 

Federal  Communications  Commission. 

Nf  arlene  H.  Dortch, 

Secretary. 

IFR  Doc.  03-5398  Filed  3-6-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

'■  x. 
Notice  of  Public  Information     ^ 

Collection(s)  Being  Submitted  to  OMB 

for  Review  and  Approval 

February  21,2003. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other  • 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
CoDtments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  conunents  should  be 
submitted  on  or  before  April  7,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conunents  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0176. 

Title:  Section  73.1510,  Experimental 
Authorizations. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  70. 

Estimated  Time  per  Response:  2.25  to 

5.25  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  323  hours. 

Total  Annual  Costs:  $53,375. 

Needs  and  Uses:  47  CFR  73.1510 
requires  a  licensee  of  an  AM,  FM,  and 
TV  broadcast  station  to  file  an  informal 
application  with  the  FCC  to  request  an 
experimental  authorization  to  conduct 
technical  experimentation  directed 
toward  improvement  of  the  technical 
phases  of  operation  and  service.  This 
request  shall  describe  the  nature  and 
purpose  of  experimentation  to  be 
conducted,  the  nature  of  the 
experimental  signal  transmission,  and 
the  proposed  hours  and  duration  of  the 
experimentation.  FCC  staff  use  these 
data  to  maintain  complete  technical 
information  about  a  broadcast  station 
and  to  ensure  that  such  experirtientation 
does  not  cause  interference  to  other 
broadcast  stations. 

OMB  Control  Number:  3060-0398. 

Title:  Equipment  Authorization 
Measurement  Standards,  Sections  2.948 
and  15.117(g)(2). 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  320. 

Estimated  Time  per  Response:  5  to  30 
hours. 

Frequency  of  Response: 
Recordkeeping;  on  occasion,  one-time, 


and  three  year  reporting  requirements; 
third  party  disclosure. 

Total  Armual  Burden:  9,100  hours. 
Total  Estimated  Cost:  None. 
Needs  and  Uses:  47  CFR  2.948  and 
15.117(g)(2)  of  FCC  rules  require  that 
data  accompanying  all  requests  for 
equipment  authorization  are  valid  and 
that  proper  testing  procediu-es  are  used. 
Testing  ensures  that  potential 
interference  to  radio  communications  is 
controlled,  and  if  necessary,  the  data 
may  be  used  for  investigating 
complaints  or  harmful  interference,  or 
for  verifying  the  manufacturer's 
compliance  with  FCC  rules. 
Manufacturers  were  no  longer  required 
to  file  UHF  noise  figure  data 
documenting  the  performance  of  TV 
receivers  tested  and  marketed  in  the 
U.S.  following  release  of  the  FCC's 
Report  and  Order  in  ET  Docket  No.  95- 
144. 
OMB  Control  Number:  3060-0564. 
Title:  Section  76.924,  Allocation  to 
Service  Cost  Categories. 
From  Number:  N/A. 
Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  50. 
Estimated  Time  per  Response:  40 
hours. 

Total  Annual  Burden:  2,000  hoiu^. 
Frequency  of  Response: 
Recordkeeping;  third  party  disclosure. 
Total  Annual  Costs:  None. 
Needs  and  Uses:  47  CFR  76.924  of 
FCC  rules  specifies  cost  accounting  and 
cost  allocation  requirements  for 
regulated  cable  operators.  Section 
76.924  was  established  as  part  of  the 
cable  rate  regulation  requirements  set 
forth  in  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992 
("1992  Cable  Act"),  which  requires 
cable  operators  to  rearrange  their 
accounting  records  to  comply  with  the 
requirements  set  forth  in  section  76.924. 
Because  these  requirements  became 
effective  July  21,  1993.  existing  cable 
operators  are  assumed  to  have  already 
rearranged  their  accoimting  records  and 
comply  with  this  recordkeeping 
requirement.  Cable  operators  use  the 
information  derived' from  their 
accounting  records  to  complete  their 
rate  filings,  while  the  local  franchising 
authorities  use  it  to  review  these  rate 
filings. 

OMB  Control  Number:  3060-0703. 
Title:  Determining  Costs  of  Regulated 
Cable  Equipment  and  Installation,  FCC 
Form  1205. 

Form  Number:  FCC  1 205 . 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  2,000. 
Estimated  Time  per  Response:  4"  to  12 

hours. 

Frequency  of  Response: 
Recordkeeping;  annual  reporting 
requirements;  third  party  disclosure. 

Total  Annual  Burden:  28,000  hoiu^. 

Total  Annual  Costs:  $900,000. 

Needs  and  Uses:  Pm-suant  to  47  CFR 
76.923,  cable  operators  must  keep 
records  and  file  FCC  Form  1205 
annually  with  the  local  franchise    • 
authority  (LFA)  to  demonstrate  that 
charges  for  the  sale  and  lease  of 
equipment  for  installation  have  been 
developed  in  accordance  with  the  FCC 
rules.  The  LFA  uses  the  information 
derived  from  FCC  Form  1205  filings  to 
review  equipment  and  installation  rates. 
Federal  Communications  Commission. 
M arlene  H.  Dortch, 
Secretary.  '  '  • 

IFR  Doc.  03-5399  Filed  3-6-03;  8:45  ami' 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2596] 

Petitions  for  Reconsideratton  and 
Clarification  of  Action  in  Rulemaking , 
Proceedings 

March  3,  2003. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  public  notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  March  24,  2003.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Rephes  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Revision  of  the  Commission's 
rules  to  ensure  compatibility  with 
Enhanced  911  Emergency  Calling 
Systems  (CC  Docket  No.  94-102). 

Number  of  Petitions  Filed:  3. 

Subject:  Review  of  the  Commission's 
Broadcast  and  Cable  Equal  Employment 
Opportunity  rules  and  policies  (MM 
Docket  No.  98-204), 

Number  of  Petitions  Filed:  3.  . 

Marlene  H.Dortch, 

Secretan'. 

[FR  Doc.  03-5397  Filed  3-6-03;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  non-vessel 
operating  common  carrier  and  ocean 
freight  forwarder — ocean  transportation 
intermediary  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  as  amended 
(46  U.S.C.  app.  1718  and  46  CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

A.C.T.  Logistics.  Inc.,  147-39  175th 
Street,  Rm.  #217,  Jamaica,  NY  11434. 
Officer:  Annie  Chik,  President, 
(Qualifying  Individual). 

Concord  Express,  Inc.,  5500  W. 
Rosecrans  Avenue,  Hawthorne,  CA 
90250.  Officers:  William  Wu, 
Secretary,  (Qualifying  Individual), 
Joseph  Qiang,  Chairman. 

Kase  Logistics,  Inc.,  6280  Manchester 
Blvd.,  Suite  #117,  Buena  Park.  CA 
90621.  Officers:  Kun  Kai  Chang, 
President,  (Qualifying  Individual), 
Louis  Suen,  Director. 

Speedway  Freight  Services,  Inc.,  167-43 
148th  Avenue  2nd  Floor,  Jamaica,  NY 
11434.  Officer:  Woong  Choi  Kang. 
President,  (Qualifying  Individual). 

Bestway  Logistics  Inc.,  1611  W. 
Rosecrans  Avenue,  Gardena,  CA 
90249.  Officer:  Shine  Daniel  Lee, 
President,  (Qualifying  Individual). 

J  &  B  Logistics,  Inc.,  500  Carson  Plaza 
Drive,  #109,  Carson,  CA  90746. 
Officer:  OK  B.  Park,  President, 
(Qualifying  Individual). 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Alliance  Overseas  Shipping  Inc.,  326 
Troy  Avenue,  Brooklyn,  NY  11213. 
Officer:  James  Hubert,  President, 
(Qualifying  Individual). 

Bahaghari.  LLC  dba  DL  Lawin  Cargo, 
dba  Bahaghari  Express  Cargo.  102 
Route  66.  Suite  D.  Glendora.  CA 
91740.  Officers:  Leandro  R.  Dinglasan, 
President,  (Qualifying  hidividual), 
Elizabeth  Z.  Dinglasan,  Vice 
President. 

Louisiana  Forwarder,  2440  Veterans 
Blvd..  Suite  K.  Kenner,  LA  70062. 
Officers:  Alba  L.  Labrano,  Partner, 


(Qualifying  Individual),  Carlos  H. 
Sanchez,  Partner. 

Hansen  Shipping,  LLC,  223  Winnona 
Drive,  Decatur,  GA  30030.  Officers: 
Peter  Aaro-Hansen,  President, 
(Qualifying  Individual). 

International  Freight  Logistics  LLC, 
8820  South  Sepulveda  Blvd.,  Suite 
22 IB,  Los  Angeles.  CA  90045. 
Officers:  Clemencia  T.  Hilvano, 
President,  (Qualifying  Individual), 
Alejandro  Labendia,  Vice  President. 

Washington  Movers,  Inc.,  8210 
Cinderbed  Road,  Lorton,  VA  22029. 
Officer:  Sam  R.  Ghanem,  President, 
(Qualifying  Individual). 

Continental  Logistic  Service  Inc.,  325 
W.  131st  Street,  Los  Angeles,  CA 
90061.  Officer:  Cindy  H.  Shin, 
President,  (Qualifying  Individual). 

Dated:  March  3,  2003. 
Bryant  L.  VanBrakle, 
Secretary. 

|FR  Doc.  03-5345  Filed  3-6-03:  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
ocean  transportation  intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
transportation  intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  15893N. 

Name:  Altamar  Shipping  Services, 
Inc. 

Address:  1701  N  20th  Street,  Tampa, 
FL  33605. 

Date  Revoked:  February  7,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15696N. 

Name:  ENC,  Inc. 

Address:  15606  Broadway  Center, 
Gardena,  CA  90248. 

Date  Revoked:  February  7,  2003. 

Reason:  Failed  to  maintain  a  valid 
Irand. 

License  Number:  14464N. 

Name:  Glo  Best  World  Wide  Shipping 
Inc. 

Address:  110-39  Dunkirk  Street, 
Jamaica,  NY  11412. 

Date  Revoked:  February  5,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4637N. 
Name:  Lion  Cargo  Brokers,  Inc.  dba 
Polaris  Ocean  Line. 


Address:  8055  NW.,  77th  Court,  Suite 
3,  Medley.  FL  33166. 

Date  Revoked:  February  9.  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15255N. 

Name:  Triways  Shipping  Lines,  Inc. 

Address:  11938  South  La  Cienega 
Blvd.,  Hav\rthome,  CA  90250. 

Date  Revoked:  February  6.  2003. 

Reason:  Failed  to  maintain  a  valid 
bond.  

License  Number:  17909N. 

Name:  Willmar  International,  Inc. 

Address:  975  Navajo  Drive,  Bluffion, 
OH  45817. 

Date  Revoked:  February  1,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2157F. 

Name:  FNC  International  Inc. 

Address:  534  Eccles  Avenue,  So.  San 
Francisco,  CA  94080. 

Date  Revoked:  December  23.  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  2023F. 

Name:  Pike  Shipping  Co.,  Inc. 

Address:  2  Canal  Street,  22nd  FL, 
New  Orleans,  LA  70130. 

Date  Revoked:  January  10,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  725F. 

Name:  Femant  Export  Shipping  Co., 
Inc. 

Address:  401  Broadway,  New  York, 
NY  10013. 

Date  Revoked:  January  31,  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  2942F. 

Name:  Baltimore  Shipping  Co.,  Inc. 

Address:  1601  S.  Highland  Avenue, 
Baltimore,  MD  21224. 

Date  Revoked:  January  23.  2003. 

Reason:  Fail^ed  to  maintain  a  valid 
bond. 

License  Number:  2659F. 

Name:  Miriam  Martinez. 

Address:  P.O.  Box  11478.  San  Juan, 
PR  00922. 

Date  Revoked:  November  22,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17276NF. 

Name:  Mega-Trans,  Inc. 

Address:  1080  Randolph  Avenue, 
Suite  #5,  Rahway,  NJ  07065. 

Date  Revoked:  November  27,  2002, 
and  January  16,  2003. 

Reason:  Failed  to  maintain  valid       ' 
bonds. 

License  Number:  381 3F. 

Name:  Page  International,  Inc. 

Address:  109  Minus  Avenue,  #C-7, 
Garden  City,  GA  31408. 
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Date  Revoked:  January  31,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  995F. 

Name:  Marine  Agency  of  Tampa,  Inc. 

Address:  2206  Saxon  Street,  Tampa, 
FL  33605. 

Date  Revoked:  January  1,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2274N. 

Name:  David  K.  Lindemuth  Co.,  Inc. 
dba  DKL  Container  Line. 

Address:  154  South  Spruce  Avenue. 
So.  San  Francisco.  CA  94080. 

Date  Revoked:  February  11.  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  279F. 

Name:  Charles  Happel.  Inc. 

Address:  120  Broadway,  Suite  3330, 
New  York.  NY  10271. 


License  No. 


17662N  .. 
16848N  .. 
16996F  .. 

4648N  

16982NF 
17754N  .. 


Date  Revoked:  February  10,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  338F. 

Name:  Fred  P.  Gaskell  Company,  Inc. 

Address:  P.O.  Box  3157,  Norfolk,  VA 
23514. 

Date  Revoked:  February  5,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4642F. 

Name:  Varko  International,  Corp. 

Address:  7700  NW.,  73rd  Court, 
Medley,  FL  33166. 

Date  Revoked:  February  7.  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

IFR  Doc.  03-5347  Filed  3-«-03;  8:45  am) 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  ocean  transportation 
intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C*  app.  1718)  and  the 
regulations  of  the  Commission 
pertainmg  to  the  licensing  of  ocean 
transportation  intermediaries,  46  CFR 
515. 


Name/address 


Cargozone  Trans  Corporation,  19550  Dominguez  Hills  Drive,  Rancho  Dominguez,  CA  90220 

eKKa  Fonwarding  Inc.,  223  Bergen  Tumpike,  BIdg.  3,  Ridgefield  Park,  NJ  07660  

UC  Bridge  Inc.,  13353  E.  Alondra  Blvd.,  #104,  Santa  Fe  Springs,  CA  90670  

Mega  Express,  Inc.,  6481  Orangettiorpe  Avenue,  #21,  Buena  Park,  CA  90620 

GKN  Freight  Services,  Inc.,  209  S.  Washington  Street,  Van  Wert,  OH  45891  

ADCOM  Express  Inc.  dta  ADCOM  Woridwide,  7424  W.  28th  Street,  Edina,  MN  55439  


Date  reissued 


January  1 1 .  2003. 
Decemt)er  15,  2001. 
November  24,  2002. 
November  18.  2002. 
December  27,  2002. 
December  15,  2002. 


Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

IFR  Doc.  03-5346  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  Cooperation 
Program  Application  Solicitation  for 
Lal>or-Management  Committees  FY 
2003 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  (FY)  2003  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978,  which  was 
initially  implemented  in  FY81.  The  Act 
authorizes  FMCS  to  provide  assistance 
in  the  establishment  and  operation  of 
company/plant,  area,  public  sector,  and 
industry-wide  labor-management 
conunittees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that 


comp>any/plant,  area,  government 
agency,  or  industry;  and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  secimty,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their 
working  lives,  including  improving 
communication  with  respect  to  subjects 
of  mutual  interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  eidier  a  company/plant,  area-wide, 
industry,  or  public  sector  labor- 
management  committee.  Directions  for 
obtaining  an  application  kit  may  be 
found  in  section  H.  A  copy  of  the  Labor- 
Management  Cooperation  Act  of  1978, 
included  in  the  application  kit,  should 
be  reviewed  in  conjunction  with  this 
solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 


seven  general  areas  for  which  financial 
assistance  would  be  appropriate. 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

"(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the 
company/plant,  area,  or  industry. 

(5)  To  enhance  the  involvement  of 
workers  in«iaking  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  working 
relationships  between  workers  and 
nianagers;  and 

(7)  To  encourage  fi^e  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the  fore 
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mentioned  general  criteria.  The  term 
"labor"  refers  to  employees  represented 
by  a  labor  organization  and  covered  by 
a  formal  collective  bargaining 
agreement.  These  committees  may  be 
found  at  either  the  plant  (company], 
area,  industry,  or  public  sector  levels. 

A  plant  or  company  committee  is 
generally  characterized  as  restricted  to 
one  or  more  organizational  or 
productive  ymits  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  unions  operating 
within  and  focusing  upon  a  particular 
city,  county,  contiguous  multicounty,  or 
statewide  jurisdiction.  An  industry 
committee  generally  consists  of  a 
collection  of  agencies  or  enterprises  and 
related  labor  union(s]  producing  a 
common  product  or  service  in  the 
private  sector  on  a  local,  state,  regional, 
or  nationwide  level.  A  public  sector 
committee  consists  of  government 
employees  and  managers  in  one  or  more 
units  of  a  local  or  State  government, 
managers  and  employees  of  public 
institutions  of  higher  education,  or  of 
employees  and  managers  of  public 
elementary  and  secondary  schools. 
Those  employees  must  be  covered  by  a 
formal  collective  bargaining  agreement 
or  other  enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  2003,  competition  will  be  open 
to  company/plant,  area,  private- 
industry,  and  public  sector  committees. 
Special  consideration  will  be  given  to 
committee  applications  involving 
innovative  or  unique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  fbr  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.) 

Required  Program  Elements 

1.  Problem  Statement— The 
application  should  have  numbered 
pages  and  discuss  in  detail  what 
specific  problem(s)  face  the  company/ 
plant,  area,  government,  or  industry  and 
its  workforce  that  will  be  addressed  by 
the  committee.  Applicants  must 
document  the  problem(s)  using  as  much 
relevant  data  as  possible  and  discuss  the 
full  range  of  impacts  these  problem(s) 
could  have  or  are  having  on  the 
company /plant,  government,  area,  or 
industry.  An  industrial  or  economic 
profile  of  the  area  and  workforce  might 
prove  useful  in  explaining  the 


problem(s).  This  section  basically 
discusses  IVHy  the  effort  is  needed. 

2.  Results  or  Benefits  Expected — By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail  what 
the  labor-management  committee  will 
accomplish 'during  the  life  of  the  grant. 
Applications  that  promise  to  provide 
objectives  after  a  grant  is  awarded  will 
receive  little  or  no  credit  in  this  area. 
While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
specific  and  measurable  terms. 
Applicants  should  focus  on  the 
outcome,  impacts  or  changes  that  the 
conunittee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts  of  the  grantee,  as  well 
as  the  FMCS  grants  program. 

3.  Approach— Tliis  section  of  the 
application  specifies  how  the  goals  and 
objectives  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  oy  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  conunittee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  or  company/plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board;  noting,  that  grant  funds  may  not 
be  used  to  pay  for  existing  employees. 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach: 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
committees  for  particular  purposes;  and 

(f)  For  applications  from  existing 
committees,  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 


for  when  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  die 
life  of  the  grant  using  October  1 ,  2003, 
as  the  start  date.  The  accomplishment  of 
these  tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what- 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  vn-itten  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment — 
Applications  must  include  ciurent 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  or  union 
letterhead  represented  by  the 
individual.  The  letters  should  match  the 
names  provided  under  section  3(b). 

7.  Other  Requirements — Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws  (if  any),  a  breakout  of 
annual  operating  costs  and 
identification  of  all  sources  and  levels  of 
current  financial  support; 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  wrill  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 
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Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  applicant. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
innovativeness  or  uniqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 

(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 

.  such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept. 

C.  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third-party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-party  private,  non-profit 
entities  that  can  document  that  a  major 
purpose  or  function  of  their 
organization  is  the  improvement  of 
labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  conmiittee,  and  all 


requirements  under  part  B  must  be 
followed.  Applications  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applications  from  third-parties  which 
do  not  directly  support  the  operation  of 
a  new  or  expanded  committee  will  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
law  firms  or  oUier  third-parties  failing  to 
meet  the  above  criteria. 

Successful  grantees  will  be  bound  by 
OMB  Circular  110  i.e.,  "contractors  that 
develop  or  draft  specifications, 
requirements,  statements  of  work, 
invitations  for  bids  and/ or  requests  for 
proposals  shall  be  excluded"  (emphasis 
added  from  competing  for  such 
procurements). 

Applicants  who  receive  funding 
under  this  program  in  the  past  for 
committee  operations  are  not  eligible  to 
re-apply.  The  only  exception  will  be 
made  for  grantees  that  seek  funds  on 
behalf  of  an  entirely  different  committee 
whose  efforts  are  totally  outside  of  the 
scope  of  the  original  gcant. 

D.  Allocations 

The  FY2003  appropriation  for  this 
program  anticipated  to  be  $1 ,490,250,  of 
which  at  least  $1,000,000  available 
competitively  for  new  applicants. 
Specific  funding  levels  will  not  be 
established  for  each  type  of  committee. 
The  review  process  will  be  conducted  in 
such  a  manner  that  at  least  two  awards 
will  be  made  in  each  category 
(company/plant,  industry,  public  sector, 
and  area),  provided  that  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  category. 
After  these  applications  are  selected  for 
award,  the  remaining  applications  will 
be  considered  according  to  merit 
without  regard  to  category. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  sum  not  to  exceed 
30  percent  of  its  non-reserved 
appropriations  to  be  awarded  on  a  non- 
competitive basis.  These  funds  will  be 
used  only  to  support  applications  that 
have  been  solicited  by  the  Director  of 
the  Service  and  are  not  subject  to  the 
dollar  range  noted  in  Section  E.  All 
funds  returned  to  FMCS  &"om  a 
competitive  grant  award  may  be 
awarded  on  a  non-competitive  basis  in 
accordance  with  budgetary 
requirements. 

FMCS  reserves  the  right  to  retain  up 
to  five  percent  of  the  FY2003 
appropriation  to  contract  for  program 
support  pxuposes  (such  as  evaluation) 
other  than  administration. 


E.  Dollar  Range  and  Length  of  Grants 

Awards  to  expand  existing  or 
establish  new  labor-management 
committees  will  be  for  a  period  of  up  to 
18  months.  If  successful  progress  is 
made  during  this  initial  budget  period 
and  all  grant  funds  are  not  obligated 
within  the  specified  period,  these  grants 
may  be  extended  for  up  to  six  months. 
Continuation  awards  are  projected  to  be 
made. 

The  dollar  range  of  awards  is  as 
follows: 

— Up  to  $65,000  over  a  period  of  up  to 
18  months  for  company /plant 
committees  or  single  department 
public  sector  applicants; 
— Up  to  $125,000  per  18-month  period 
for  area,  industry,  and  multi- 
department  public  sector  committee 
applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  ft-om  other  sources. 
Applicants  are  also  strongly  encouraged 
to  consult  with  their  local  or  regional 
FMCS  field  office  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  their  phone 
numbers  is  included  in  the  application 
kit 

F.  Cash  Match  Requirements  and  Cost 
Availability 

All  applicants  must  provide  at  least 
10  percent  of  the  total  allowable  project 
costs  in  cash.  Matching  funds  may  come 
from  State  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  piuposes. 

It  is  the  policy  of  this  program  to 
reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
currently  spent  for  conunittee  purposes. 
Funding  requests  fi-om  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  committee 
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training  sessions.  Applicants  generally 
will  not  be  allowed  to  claim  all  or  a 
portion  of  existing  full-time  staff  as  an 
expense  or  match  contribution.  For  a 
more  complete  discussion  of  cost 
allowability,  applicants  are  encouraged 
to  consult  the  FY2003  FMCS  Financial 
and  Administrative  Grants  Manual, 
which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

The  Application  for  Federal 
Assistance  (SF-424)  form  must  be 
signed  by  both  a  labor  and  management 
representative.  In  lieu  of  signing  the  SF- 
424  form  representatives  may  type  their 
name,  title,  and  organization  on  plain 
bond  paper  with  a  signature  line  signed 
and  dated,  in  accordance  with  block  18 
of  the  SF-424  form.  Applications  must 
be  postmarked  no  later  than  June  28, 
2003.  No  applications  or  supplementary 
materials  will  be  accepted  after  the 
deadline.  It  is  the  responsibility  of  the 
applicant  to  ensure  that  the  U.S.  Postal 
Service  or  other  carrier  correctly 
postmarks  the  application.  An  original 
application  containing  numbered  pages, 
plus  three  copies,  should  be  addressed 
to  the  Federal  Mediation  and 
Conciliation  Service,  Labor- 
Management  Grants  Program,  2100  K 
Street.  NW.,  Washington,  DC  20427. 
FMCS  will  not  consider  videotaped 
submissions  or  video  attachments  to 
submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  preliminarily  by  one  or  more 
Grant  Review  Boards.  The  Board(s)  will 
recommend  selected  applications  for 
rejection  or  further  funding 
consideration.  The  Director,  Labor- 
Management  Grants  Programs,  will 
flnalize  the  scoring  and  selection 
process.  The  individual  listed  as  contact 
person  in  item  6  on  the  application  form 
will  generally  be  the  only  person  with 
whom  FMCS  wall  communicate  during 
the  application  review  process.  Please 
be  sure  that  person  is  available  between 
June  and  September  of  2003. 

All  FY2003  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  October  1,  2003. 
Applications  submitted  after  the  )une  28 
deadline  date  or  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Labor-Management  Grants 
Program. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 


to  obtain  an  application  kit.  Please 
consult  the  FMCS  Web  site 
{www.fmcs.gov)  to  download  forms  and 
information. 

These  kits  and  additional  information 
or  clarification  can  be  obtained  free  of 
charge  by  contacting  the  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grants  Program, 
2100  K  Street,  NW.,  Washington,  DC 
20427;  or  by  calling  202-606-8181. 

John ).  Toner, 

Chief  of  Staff,  Federal  Mediation  and 
Conciliation  Service. 

(FR  Doc.  03-5442  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  6732-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
21,  2003. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Robert  C.  Dunn,  Jr.,  Hobbs,  New 
Mexico,  as  trustee  for  the  Dunn  Family 
Trust.  Hobbs,  New  Mexico;  Keith 
Wayland  Pearson,  Gainsville,  Texas; 
Samuel  S.  Spencer  Jr.,  Hobbs,  New 
Mexico,  as  trustee  for  the  Separate 
Property  Trust.  Hobbs.  New  Mexico; 
and  William  Trent  Stradley.  Seminole. 
Texas,  to  acquire  voting  common  stock 
of  Lea  County  Bancshares,  Inc.,  Hobbs. 
New  Mexico,  and  indirectly  acquire 
voting  conunon  stock  of  Lea  County 
State  Bank,  Hobbs,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-5367  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  31, 
2003. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Blanco  National  Holdings,  Inc., 
Blanco,  Texas,  and  Blanco  National 
Holdings  of  Delaware,  Inc.,  Dover, 
Delware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Blanco  National 
Bank,  Blanco,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3,  2003. 

Robert  deV.  Frierson. 

Deputy  Secretary  of  the  Board. ' 

[FR  Doc.  03-5366  Filed  3-6-03;  8:45  am) 
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GOVERNMENT  PRINTING  OFRCE 

Depository  Library  Council  to  the 
Public  Printer;  Meeting 

The  Depository  Library  Council  to  the 
Public  Printer  (DLC)  will  meet  on 
Sunday.  April  6.  2003,  through 
Wednesday,  April  9,  2003,  in  Reno, 
Nevada.  The  sessions  will  take  place 
from  1  p.m.  until  4  p.m.  and  7  p.m.  to 
10  p.m.  on  Sunday.  8:30  a.m.  imtil  5 
p.rh.  on  Monday  and  Tuesday  and  from 
8:30  a.m.  until  3:30  p.m.  on  Wednesday. 
The  meeting  will  be  held  at  the 
Peppermill  Hotel.  2707  South  Virginia 
Street,  Reno.  Nevada.  The  purpose  of 
this  meeting  is  to  discuss  the  Federal 
Depository  Library  Program.  All 
sessions  are  open  to  the  public. 

A  limited  nimiber  of  rooms  are  being 
held  for  Council  attendees  at  the  rate  of 
$55  (plus  tax).  The  rate  for  a  Friday  and/ 
or  Saturday  night  stay  is  $79  (plus  tax). 
Reservations  can  be  made  by  dialing  toll 
free,  1-800-282-2444  or  the  hotel 
directly  at  (775)  826-2121.  The  rate  is 
good  for  the  meeting  dates  as  well  as  the 
"three  (3)  days  prior  to  the  meeting  and 
the  three  (3)  days  after  the  meeting.  To 
receive  the  Government  rate,  you  must 
make  your  reservation  no  later  than 
March  14,  2003  and  mention  the  U.S. 
Government  Printing  Office  or  the 
Depository  Library  Council  meeting. 
After  that  date,  rooms  will  be  subject  to 
availability  at  the  best  obtainable  rate. 

Bruce  R.  James, 

Public  Printer. 

(FR  Doc.  03-5431  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  1S20-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[30DAY-23-4»3] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
conunents  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Evaluating  the 
Impact  of  Lymphedema  and  a 
Lymphedema  Management  Intervention 
for  Women  with  Lymphatic  Filariasis: 
Understanding  Issues  Related  to  Quality 
of  Life — New — National  Center  for 
Infectious  Diseases  (NCID).  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Lymphatic  filariasis,  a  mosquito- 
transmitted  parasitic  disease  affecting 
over  120  million  people,  is  the  second 
leading  cause  of  permanent  disability 
worldwide.  Globally,  lymphatic 
filariasis  causes  debilitating  genital 
disease  in  an  estimated  25  million  men 
and  lymphedema  or  elephantiasis  of  the 
leg  in  15  million  people,  mostly  women 
in  poverty  stricken  countries.  The 
World  Health  Organization  (WHO) 
recently  identified  community 
management  of  chronic  lymphedema  as 
one  of  the  top  twenty  lymphatic 


filariasis  research  priorities.  Recent 
advances  in  the  management  of  chronic 
lymphedema  include  a  prescribed 
hygiene  and  wound  care  intervention. 
This  intervention  has  shown  promising 
results  in  preventing  bacterial  infections 
thus  reducing  acute  attacks,  and 
anecdotally  improving  overall  quality  of 
life,  alleviating  pain  and  preventing 
further  suffering. 

This  pilot  study  will  provide  a  micro- 
level  perspective  of  women's  own 
experiences  of  living  with  lymphedema 
and  others  responses  to  it,  illuminating 
the  nature  of  the  disease,  the 
vulnerability  of  those  disabled  by  the 
disease,  and  the  impact  of  an 
intervention  to  influence  the 
consequences  of  having  the  disease. 
This  study  will  provide  a  better 
understanding,  through  a  combination 
of  qualitative  and  quantitative  methods, 
the  influence  of  lymphadema  as  well  as 
the  efficacy  of  a  lymphedema 
management  intervention  in  reducing 
episodes  of  bacterial  infections  and 
improving  quality  of  life  in  women  with 
lymphedema  in  two  developing 
countries. 

Women  will  be  queried  through  in- 
depth  interviews,  focus  groups,  and 
questionnaire  surveys  as  to  the 
influence  of  lymphadema  on  their  lives. 
Quality  of  life  domains  that  will  be 
explored  include  physical  health, 
psychological  health,  social 
relationships,  economic  productivity, 
spiritual  health,  stigma,  and 
environment.  Recommendations  will  be 
derived  fit)m  this  study  for  the  global 
conun unity  of  lymphatic  filariasis 
researchers  in  developing  countries 
initiating  national  and  local  programs 
for  the  management  of  chronic 
lymphedema.  There  are  no  costs  to 
respondents. 


Fomis 


In-depth  Survey  at  Sites  A  and  B 

Cross-sectional  Survey  at  Sites  A  and  B 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Average 

burden/ 

response 

(in  hours) 


50 
200 


60/60 
60/60 


Dated:  February  28,  2003. 
Thomas  Bartenfeld. 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-5394  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-30-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 


review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer.  Human 
Resoiut;es  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503.  Written 
conunents  should  be  received  within  30 
days  of  this  notice. 
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Proposed  Project:  An  Evaluation  of 
Targeted  Health  Communication 
Messages:  Folic  Acid  and  Neural  Tube 
Defects  (OMB  No.  0920-0461)— 
Revision — The  National  Center  on  Birth 
Defects  and  Developmental  Disabilities  . 
(NCBDDD).  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Background 

The  Division  of  Birth  Defects  and 
£)evelopmental  Disabilities,  within 
NCBDDD  launched  a  national  education 
campaign  in  January  1999  to  increase 
women's  knowledge  about  neural  tube 
birth  defects  (NTDs)  and  the  beneficial 
role  folic  acid,  a  B  vitamin,  plays  in  the 
prevention  of  NTDs.  Studies  show  that 
a  50  to  70  percent  reduction  in  the  risk 
of  neural  tube  birth  defects  is  possible 
if  all  women  capable  of  becoming 
pregnant  consume  400  micrograms  of 


folic  acid  daily  both  prior  to  and  during 
early  pregnancy.  Studies  also  indicate 
that  Hispanic  women  have  a  greater  risk 
for  NTD-affected  pregnancies  than 
women  in  the  general  population. 
Specific,  culturally  sensitive,  targeted 
media  messages  need  to  be  directed  at 
this  population. 

CDC  and  the  March  of  Dimes  Birth 
Defects  Foundation  developed  health 
communication  media  messages  and 
educational  materials  targeted  to  health 
care  providers  and  English-  and 
Spanish-speaking  women.  These  media 
messages  and  educational  materials 
consist  of  television  and  radio  public 
service  announcements  (PSA), 
brochures  and  resource  manuals.  The 
Spanish-language  folic  acid 
communication  evaluation  survey 
examines  the  impact  of  Spanish- 


language  media  messages  on  the  levels 
of  awareness,  knowledge,  and  vitamin 
use  among  Hispanic  women  of 
childbearing  age. 

Hispanic  women's  exposure  to 
Spanish-language  media  messages  and 
educational  materials  on  folic  acid 
information  will  be  collected  and 
measured  to  determine  whether  these 
exposures  influenced  the  women's 
knowledge  and  usage  of  folic  acid.  The 
number  and  frequency  of  women's 
exposures  to  the  media  messages  such 
as  television  and  radio  PSAs  will  be 
collected  from  media  channels  and 
compared  to  information  collected  from 
survey  data.  National  Council  on  Folic 
Acid  organizations  and  the  National 
Clearinghouse  onTolic  Acid  activities. 
'  The  estimated  annualized  burden  is  250 
hours. 


Respondents 

Number  of 
respondents 

Number  of 
responses/ 
respondent 

Avg.  bur- 
den/re- 
sponse 

(in  hours) 

Telephone  Interview 

1.000 

1 

15/60 

Dated:  February  28.  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  03-5395  Filed  .3-6-03;  8:45  am) 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-32-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Outcome  Follow-up 
Survey  for  CDC's  Youth  Media 
Campaign — New — National  Center  for 
Chronic  Disease  Prevention  and  Health 


Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Background 

In  FY  2001,  Congress  established  the 
Youth  Media  Campaign  at  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Specifically,  the  House 
Appropriations  Language  said:  The 
Committee  believes  that,  if  we  are  to 
have  a  positive  impact  on  the  future 
health  of  the  American  population,  we 
must  change  the  behaviors  of  our 
children  and  young  adults  by  reaching 
them  with  important  health  messages. 
CDC,  working  in  collaboration  with 
federal  partners,  is  coordinating  an 
effort  to  plan,  implement,  and  evaluate 
a  campaign  designed  to  clearly 
communicate  messages  that  will  help 
youth  develop  habits  that  foster  good 
health  over  a  lifetime.  The  Campaign  is 
based  on  principles  that  have  been 
shown  to  enhance  success,  including: 
designing  messages  based  on  research: 
testing  messages  with  the  intended 
audiences;  involving  young  people  in  . 
all  aspects  of  Campaign  planning  and 
implementation:  enlisting  the 
involvement  and  support  of  parents  and 
other  influencers:  refining  the  messages 
based  on  research;  and  measuring  the 
effect  of  the  campaign  on  the  target 
audiences.  . 

To  measure  the  effect  of  the  campaign 
on  the  target  audiences,  CDC  designed 
a  baseline  survey  for  tween  and  parent 
dyads  (Children's  Youth  Media  Survey 


and  Parents'  Youth  Media  Survey)  that 
assessed  aspects  of  the  knowledge, 
attitudes,  beliefs,  and  levels  of 
involvement  in  positive  activities  of 
t weens  and  a  parent  or  guardian.  The 
baseline  survey  was  conducted  prior  to 
the  launch  of  the  campaign  from  April 
8,  2002  through  June  21,  2002.  The 
methodology  was  to  use  a  panel  design 
and  to  survey  3000  dyads  (3000  parents 
and  3000  tweens)  from  a  nationally 
representative  sample  and  to  survey 
3000  dyads  (again  3000  parents  and 
3000  tweens)  from  the  six  "high  dose" 
communities  for  a  total  of  6000  dyads  or 
12,000  respondents.  The  survey  was 
conducted  using  random  digit  dial. 

The  next  steps  in  the  measurement  of 
effects  of  the  campaign  is  to  collect 
follow-up  data  one  year  post  baseline 
survey  and  two  years  post  baseline 
survey.  The  same  panel  members 
(minus  attrition)  of  6000  tween/parent 
dyads  used  in  the  baseline  survey — 
nationally  and  in  the  six  selected 
metropolitan  areas — would  be  re- 
contacted  to  complete  a  survey  that 
would  be  similar  to  that  used  at 
baseline.  Items  on  campaign  awareness 
would  be  added  to  the  survey  to  enable 
segmentation  of  the  respondents  by 
awareness  of  the  campaign.  Thus,  the 
data  collection  would  be  with 
approximately  4,200  tween/parent 
dyads  iii  spring  2003  and  3,350  tween/ 
parent  dyads  in  2004.  The  average 
annualized  burden  is  2,571  hours. 
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Respondents 


2003: 

Screener 

Child 

Parent  ... 

2004: 

Screener 

Child 

Parent  .. 


Number  of 
respondents 


7,502 
4,242 
4,009 

4,009 
3,353 
3,247 


Number  of 
responses/ 
respondent 


11115 


Average 

burden/ 

response 

(in  hours) 


1/60 
20/60 
20/60 

1/60 
20/60 
20/60 


Dated:  February  28,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-5396  Filed  3-e-03;  8:45  am] 
BILUNG  CODE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03052] 

Building  Capacity  To  Address 
Emerging  Infectious  Diseases  in  the 
Americas;  Notice  of  Intent  To  Fund 
Single  Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  for 
Building  Capacity  to  Address  Emerging 
Infectious  Diseases  in  the  Americas.  The 
purpose  of  the  program  is  to  implement 
a  coordinated  pla»  to  assist  national 
governments  and  regional  authorities  in 
the  Americas  to  better  address 
infectious  diseases.  Specific  activities 
will  focus  on  improving  surveillance 
and  response,  building  public  health 
infrastructure,  promoting  applied 
research  activities,  and  developing 
improved  infectious  disease  prevention 
and  control  strategies.  The  Catalog  of 
Federal  Domestic  Assistance  number  for 
this  program  is  93.283. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Pan  American  Health  Organization 
(PAHO). 

PAHO  is  the  only  international/ 
intergovernmental  agency  qualified  to 
conduct  the  activities  (improve 
infectious  disease  surveillance  and 
response,  develop  infectious  disease 
prevention  and  control  strategies,  build 
public  health  infrastructure  and 
promote  applied  research  activities  in 


the  Americas)  imder  this  cooperative 
agreement  for  the  following  reasons: 

1.  PAHO  is  the  one  single  health 
organization  that  represents  all 
coimtries  in  the  Americas  Region.  It 
began  as  the  International  Sanitary 
Bureau,  established  in  1902  by  the 
International  Conference  of  American 
States  to  serve  as  "a  general  convention 
of  representatives  of  the  health 
organizations  of  the  different  American 
republics."  In  1924,  the  21  American  , 
republics  assigned  broader  functions 
and  responsibilities  to  the  International 
Sanitary  Bureau  as  the  central 
coordinating  agency  for  international 
health  activities  in  the  Americas.  PAHO 
continues  in  this  role  for  countries  in 
North,  Central,  and  South  America, 
including  the  Caribbean  nations. 

2.  PAHO  has  access  to  national  health 
promotion  and  disease  prevention 
programs  and  potential  research  sites  in 
the  Americas  through  their  35  member 
governments,  scientific  and  technical 
expert  employees,  28  country  offices, 
and  10  scientific  centers.  PAHO  member 
countries  are:  Antigua  and  Barbuda, 
Argentina,  Bahamas,  Barbados,  Belize, 
Bolivia,  Brazil,  Canada,  Chile, 
Colombia,  Costa  Rica,  Cuba,  Dominica, 
Dominican  Republic,  Ecuador,  El 
Salvador,  Grenada,  Guatemala,  Guyana, 
Haiti,  Honduras,  Jamaica,  Mexico, 
Nicaragua,  Panama,  Paraguay,  Peru, 
Saint  Kitts  and  Nevis,  Saint  Lucia,  Saint 
Vincent  and  the  Grenadines.  Suriname. 
Trinidad  and  Tobago,  United  States  of 
America,  Uruguay,  and  Venezuela. 
PAHO  maintains  country  offices  in  28  of 
the  above  member  states  and  is 
headquartered  in  Washington,  DC. 

3.  Because  of  its  unique  status 
representing  and  uniting  all  member 
country  health  agencies,  PAHO  is  the 
only  appropriate  "pinnacle" 
organization  to  conduct  the  activities 
under  this  cooperative  agreement. 

4.  In  its  role  as  the  central 
coordinating  agency  for  health  in  the 
Americas,  PAHO  collaborates  with 
Ministries  of  Health,  social  security 
agencies,  other  government  institutions, 
non-govemment£il  organizations. 


universities,  community  groups,  and 
others  in  all  member  coimtries. 

5.  PAHO  has  nearly  100  years  of 
experience  working  to  improve  health 
and  liuing  standards  of  countries  of  the 
Americas. 

6.  PAHO  serves  as  the  regional  office 
for  the  Americas  for  the  World  Health 
Organization  and  is  a  component  of  the 
United  Nations. 

C.  Funding 

Approximately  $500,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  May  16,  2003,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandyvk^ine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  (770)  488- 
2700. 

For  technical  questions  about  this 
program,  contact:  Greg  Jones,  National 
Center  for  Infectious  Diseases.  Centers 
for  Disease  Control  and  Prevention. 
1600  Clifton  Road,  NE.,  Atlanta,  GA 
30333,  Telephone:  (404)  639-4180.  E- 
mail  address:  gjjl@cdc.gov. 

Dated:  February  28.  2003. 
Sandra  R.  Manning, 
Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-5389  Filed  3-6-03;  8:45  am) 
BILLING  CODE  4163-1S-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

iProgram  Announcement  03005] 

Cooperative  Agreement  With  ttie 
United  Nations  Children's  Fund;  Notice 
of  intent  To  Fund  Single  Eligibility 
Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  for 
polio  eradication,  measles  mortality 
reduction  and  control,  and  reduction 
and  control  of  other  vaccine  preventable 
diseases. 

B.  Eligible  Applicant ' 

Assistance  will  be  provided  only  to 
the  United  Nations  Children's  Fund 
(UNICEF).  UNICEF  is  the  only 
organization  with  a  worldwide  vaccine 
procurement  and  distribution  network. 
UNICEF  has  established  relationships 
with  member  governments  and  their 
immunization  programs. 

C.  Funding 

Approximately  $60,000,000  is 
available  in  FY  2003  to  fund  this  award. 
It  is  expected  that  the  award  will  begin 
on  or  before  April  1,  2003,  and  will  be 
made  for  a  9-month  budget  period  in 
year  one,  and  12-month  budget  periods 
for  years  two  through  five.  The  project 
period  will  be  up  to  five  years.  Funding 
estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  (770)  488- 
2700. 

For  technical  questions  about  this 
program,  contact:  Denise  Johnson,  1600 
Clifton  Road  NE.,  Mailstop  E-05, 
Atlanta,  GA  30333,  Telephone:  (404) 
639-8252,  E-mail:  Djohnson@cdc.gov. 

Dated:  February  26.  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-5388  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifiers:  CMS-R-38] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Conditions  for 
Coverage  for  Rural  Health  Clinics — 42 
CFR  491.9  Subpart  A;  Form  No.:  CMS- 
R-38  (OMB  #0938-0334);  Use:  This 
information  is  needed  to  determine  if 
rural  health  clinics  meet  the 
requirements  for  approval  for  Medicare 
Participation.;  Frequency:  Initial 
Application  for  Medicare  approval; 
Affected  Public:  Business  or  other  for- 
profit.  State,  Local,  or  Tribal  Gov't.,  and 
not-for-profit  institutions.  Individuals  or 
households,  Farms,  and  Federal 
Government;  Number  of  Respondents: 
3,305;  Total  Annual  Responses:  3,305; 
Total  Annual  Hours:  8,580. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
floom.  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  February  26,  2003. 

John  P.  Burke  m, 

CMS  Reports  Clearance  Officer,  Office  of 
Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 

[FR  Doc.  03-5437  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  412IM»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CIMS-10068] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  o^proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Assessing  the 
Division  of  Beneficiary  Inquiry 
Customer  Service's  Performance  for 
Written  Responses;  Form  No.:  CMS- 
10068  (OMB#  0938-NEW);  Use:  DBICS 
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will  collect  information  several  times 
during  FY  2003  to  assess  the  customer 
service  provided  via  written  responses. 
DBICS  will  conduct  the  vmtten  survey 
through  mailings  that  will  accompany 
actual  responses.  The  envelopes  will  be 
sent  by  Release  Clerks  so  that  the  actual 
writer  has  no  knowledge  that  a 
particular  response  is  being  rated.; 
Frequency:  Quarterly;  Affected  Public: 
Individuals  or  Households;  Number  of 
Respondents:  2,872;  Total  Annual 
Responses:  2,872;  Total  Annual  Hours: 
287. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  February  26.  2003. 
|ohn  P.  Burke  III, 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer.  Office  of  Strategic 
Operations  and  Regulatory  Affairs.  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  03-5438  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  412(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  No.  02N-0063] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Consumer  Surveys  on  Food 
and  Dietary  Supplement  Labeling 
Issues 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Consumer  Surveys  on  Food  and 
Dietary  Supplement  Labeling  Issues" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Robbins,  Office  of  Information 
Resoiux:es  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  23,  2002 
(67  FR  78234),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0492.  The 
approval  expires  on  January  31,  2004,  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  February  19,  2003. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 

Planning. 

(FR  Doc.  03-5354  Filed  .3-6-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-4)383] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Veterinary 
Adverse  Drug  Reaction,  Lack  of 
Effectiveness,  Product  Defect  Report 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  ( the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  7, 
2003. 

ADDRESSES:  Submit  vmtten  comments 
on  the  collection  of  information  to 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St..  NW.,  rm.  10235. 
Washington,  DC,  20503,  Attention: 
Stuart  Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 


Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-26,  Rockville, 
MD  20857,  301-827-1472. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance: 

Veterinary  Adverse  Drug  Reaction, 
Lack  of  Effectiveness,  Product  Defect 
Report— 21  CFR  Part  510  (OMB  Control 
Number  0910-0012) — Extension 

In  response  to  a  60-day  notice  that 
published  in  the  Federal  Register  of 
September  5,  2002  (67  FR  56846),  the 
agency  received  foiLr  sets  of  comments. 
Two  sets  of  comments  were  from  a 
pharmaceutical  company  and  two  were 
from  individuals.  A  discussion  of  the 
comments  with  the  Center  for 
Veterinary  Medicine's  response  follows: 

The  two  individual  comments 
pertained  to  a  complaint  concerning  a 
veterinary  product  and  the  elimination 
of  antibacterial  soaps.  These  comments 
are  not  germane  to  this  collection  of 
information. 

Four  comments  pertained  to  the 
interim  final  rule  for  records  and  reports 
(21  CFR  514.80)  that  published  February 
4,  2002  (67  FR  5046),  which  is  not  the 
suSject  of  this  Federal  Register  notice. 
The  closing  date  for  receiving  comments 
on  the  interim  final  rule  was  April  5, 
2002.  These  conunents  were  submitted 
on  November  4,  2002  and  thus,  FDA 
will  not  respond.  Further,  the  substance 
of  these  comments  were  submitted  in 
response  to  the  Interim  Final  Rule  and 
will  be  addressed  in  the  Final  Rule  for 
Records  and  Reports. ' 

Three  comments  asked  FDA  to 
increase  the  amount  of  time  for 
investigating,  gathering,  and  processing 
information  and  data  for  Form  FDA 
1932.  One  comment  estimated  that  the 
burden  estimate  should  be  increas^  by 
as  much  as  1  to  1.75  hours  for  product 
defects.  Another  comment  estimated 
that  the  burden  estimate  should  be 
increased  from  0.25  to  1  hours.  The 
third  comment  stated  that  it  would  take 
close  to  2  hours  to  investigate,  collect, 
conduct  quality  control,  and  record  the 
information. 

FDA  will  increase  the  burden  for  the 
Form  FDA  1932  from  1  hour  to  2  hours. 
This  will  increase  the  total  burden 
hours  for  the  Form  FDA  1932  from 
18,385  hours  to  36,770  hours. 

Section  512(1)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360b(i)),  21  CFR  510.300, 
510.301,  and  510.302  require  that 
applicants  of  approved  NADA's  submit 
within  15-working  days  of  receipt, 
complete  records  of  reports  of  certain 
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adverse  drug  reactions  and  unusual 
failure  of  new  animal  drugs.  Other 
reporting  requirements  of  adverse 
reactions  to  these  drugs  must  be 
reported  annually  or  semi-annually  in  a 
specific  format.  This  continuous  • 
monitoring  of  approved  new  animal 
drugs,  affords  the  primary  means  by 
which  FDA  obtains  information 
regarding  potential  problems  in  safety 
and  effectiveness  of  marketed  animal 
drugs  and  potential  manufacturing 
problems.  Data  already  on  file  with  FDA 
is  not  adequate  because  animal  drug 


effects  can  change  over  time  and  less 
apparent  effects  may  take  years  to 
manifest  themselves.  Reports  are 
reviewed  along  with  those  previously 
submitted  for  a  particular  drug  to 
determine  if  any  change  is  needed  in  the 
product  or  labeling,  such  as  package 
insert  changes,  dosage  changes, 
additional  warnings  or 
contraindications,  or  product 
reformulation. 

Adverse  reaction  reports  are  required 
to  be  submitted  by  the  drug 
manufacturer  on  FDA  Forms  1932  or 
1932a  (voluntary  reporting  form). 


following  complaints  from  animal 
owners  or  veterinarians.  Likewise, 
product  defects  and  lack  of  effectiveness 
complaints  are  submitted  to  FDA  by  the 
drug  manufacturer  following  their  own 
detection  of  a  problem  or  complaints 
from  product  users  or  their  veterinarians 
using  forms  FDA  Forms  1932  and 
1932a.  Form  FDA-2301  is  available  for 
the  required  transmittal  of  periodic 
reports  and  promotional  material  for 
new  animal  drug  applications. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Tabl£  1. — Estimated  Annual  Reporting  Burden' 


Form  No. 

21  CFR  Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total 
hours 

Form  FDA  2301 

510.302(a) 

190 

10.94 

2.079 

0.5 

1,040 

Form  FDA  1932 

510.302(b) 

190 

96.76 

18,385 

2.0 

36,770 

Form  FDA  1932a 
(voluntary) 

510.302(b) 

100 

1.0 

,100 

1.0 

100 

Tota(  Burden  Hours 

37,910 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

^  No  of 
Recordkeepers 

Annual  Frequency 
of  Recordkeeping  . 

Total  annual 
response 

Hours  per 
Recordkeeper 

Total 
hours 

510.300(a)  and  510.301(a) 

190 

13.16 

2,079 

10.35 

21,518 

510.300(b)  and  510.301(b) 

190 

94.74 

18.385 

0.50 

9,193 

Total  Burden  Hours 

30.711 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimate  of  the  times  required  for 
record  preparation  and  maintenance  is 
based  on  agency  communication  with 
industry.  Other  information  needed  to 
calculate  the  total  burden  hours  (i.e., 
adverse  drug  reaction,  lack  of 
effectiveness,  and  product  defect 
reports)  are  derived  from  agency  records 
and  experience. 

Dated:  February  21,  2003. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 

Planning. 

(PR  Doc.  03-5355  Filed  3-6-03;  8:45  am) 

BILLING  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0302] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Guidance  for  Industry  on 
Formal  Meetings  With  Sponsors  and 
Applicants  for  Prescriptions  Drug  User 
Fee  Act  Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Guidance  for  Industry  on  Formal 
Meetings  with  Sponsors  and  Applicants 
for  Prescription  Drug  User  Fee  Act 
(PDUFA)  Products"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  "Register  of  Friday,  October  18, 
2002  (67  FR  64390),  the  agency 
announced  that  the  proposed 
information  collection  had  been 
submitted  to  0MB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0429.  The 
approval  expires  on  February  28,  2006. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 
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Dated:  February  28,  2003. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-5356  Filed  3-6-03;  8:45  am) 

BOiJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0452] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  New  Drug 
and  Blologicai  Drug  Products; 
Evidence  Needed  to  Demonstrate 
Effectiveness  of  New  Drugs  When 
Human  Efficacy  Studies  Are  Not 
Ethical  or  Feasible 

AGENCY:  Food  and  Drug  Administratidn, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 


DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  7, 
2003. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  hi 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

New  Drug  and  Biological  Drug 
Products;  Evidence  Needed  to 
Demonstrate  Effiectiveness  of  New 
Drugs  When  Human  Efficacy  Studies 
Are  Not  Ethical  or  Feasible 

FDA  h^s  amended  its  new  drug  and 
biological  product  regulations  to  allow 
appropriate  studies  in  animals  in  certain 
cases  to  provide  substantial  evidence  of 
effectiveness  of  new  drug  and  biological 
products  used  to  reduce  or  prevent  the 
toxicity  of  chemical,  biological. 


radiological,  or  nuclear  substances 
when  adequate  and  well-controlled 
efficacy  studies  in  humans  cannot  be 
ethically  conducted  because  the  studies 
would  involve  administering  a 
potentially  lethal  or  permanently 
disabling  toxic  substance  or  organism  to 
healthy  human  volunteers  and  field 
trials  are  not  feasible  prior  to  approval. 
In  these  circumstances,  when  it  may  be 
impossible  to  demonstrate  effectiveness 
through  adequate  and  well-controlled 
studies  in  humans,  FDA  is  providing 
that  certain  new  drug  and  biological 
products  intended  to  treat  or  prevent 
serious  or  life-threatening  conditions 
could  be  approved  for  marketing  based 
on  studies  in  animals,  without  the 
traditional  efficacy  studies  in-humans. 
FDA  is  taking  this  action  because  it 
recognizes  the  importance  of  improving 
medical  responses  capabilities  to  the 
use  of  lethal  or  permanently  disabling 
chemical,  biological,  radiological,  and 
nuclear  substances  in  order  to  protect 
individuals  exposed  to  these  substances. 

Respondents  to  this  information 
collection  are  business  and  other  for- 
profit  organizations,  and  nonprofit 
institutions. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


314.610(b)(2),  314.630,  601.91(b)(2), 
and  601 .93 


314.610(b),  314.640,  601.91(b),  and 
601.94 


No.  of 
Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


240 


Total 


Total  Hours 


240 


245 


I  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual  Frequency 
of  Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

1 — 

Total  Hours 

314.610(b)(2),  314.630,  601.91(b)(2), 
and  601.93 

1 

1 

1 

1 

1 

314.610(b),  and  601.91(b) 

1 

1 

1                               1 

1 

Total 

2 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 


FDA  estimates  that  only  one 
application  of  this  nature  may  be 
submitted  every  3  years,  however,  for 
calculation  purposes.  FDA  is  estimating 
the  submission  of  one  application 
annually.  FDA  estimates  240  hours  for 
a  manufacturer  of  a  new  drugs  or 


biological  product  to  develop  patiegt 
labeling  and  to  submit  the  appropriate 
information  and  promotional  labeling  to 
FDA.  At  this  time,  FDA  cannot  estimate 
the  number  of  postmarketing  reports  for 
information  collection.  These  reports 
are  required  under  21  CFR  parts  310, 


314,  and  600.  Aijy  requirements  will  be 
reported  under  the  adverse  experience 
reporting  (AER)  information  collection 
requirements.  The  estimated  hours  for 
postmarketing  reports  range  from  1  to  5 
hours  based  on  previous  estimates  for 
AER;  however,  FDA  is  estimating  5 
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hours  for  the  purpose  of  this 
information  collection. 

The  majority  of  the  burden  for 
developing  the  patient  labeling  is 
included  under  the  reporting 
requirements:  therefore,  minimal 
burden  is  calculated  for  providing  the 
guide  to  patients.  As  discussed 
previously,  no  burden  can  be  calculated 
at  this  time  for  the  number  of  AER 
reports  that  may  be  submitted  after 
approval  of  a  new  drug  or  biologic. 
Therefore,  the  number  of  records  that 
may  be  maintained  also  cannot  be 
determined.  Any  burdens  associated 
with  these  requirements  will  be 
reported  under  the  AER  information 
collection  requirements.  The  estimated 
recordkeeping  burden  of  1  hour  is  based 
on  previous  estimates  for  the 
recordkeeping  requirements  associated 
with  the  AER  system. 

FDA,  in  the  Federal  Register  of 
November  13,  2002  (67  PR  68874).  the 
agency  requested  comments  on  the 
proposed  collection  of  information.  No 
comments  were  received. 

Dated:  February  28,  2003. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 
Planning. 

(FR  Doc.  03-5357  Filed  3-6-03;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0528] 

Risk  Management;  Public  Workshop 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshop, 
request  for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  workshop  to  discuss  risk 
management  activities  for  drug  and 
biological  products  (excluding  blood 
products  other  than  plasma  derivatives). 
The  purpose  of  the  workshop  is  to 
present  FDA's  current  thoughts  on  risk 
management  activities  and  to  solicit 
views  from  the  public.  To  facilitate 
public  input  and  discussion,  FDA  is 
issuing  for  review  and  comment  three 
concept  papers  that  focus  on  risk 
assessment,  risk  management,  and 
pharmacovigilance.  The  input  received 
at  the  workshop  and  from  conunents  on 
the  concept  papers  will  be  considered  in 
drafting  guidance  for  industry. 
DATES:  The  public  workshop  will  be 
held  on  April  9, 10,  and  11,  2003.  from 


8  a.m.  to  4:30  p.m.  Submit  written  or 
electronic  requests  to  preregister  to 
speak  by  Maidii  21.  2003.  Written  or 
electronic  comments  on  the  concept 
papers  will  be  accepted  until  April  30. 
2003.  However,  to  have  your  comments 
considered  at  the  workshop,  submit 
them  by  March  21.  2003. 
ADDRESSES:  The  public  workshop  will 
be  held  at  the  National  Transportation 
Safety  Board  Boardroom  and  Conference 
Center,  429  L'Enfant  Plaza,  SW.. 
Washington,  DC  20594;  202-314-6421. 
The  center  may  be  reached  by  Metrx). 
using  the  L'Enfant  Plaza  Station  on  the 
green,  yellow,  blue,  and  orange  lines) 
http://www.ntsb.gov/events/ 
newlocation.htm.  Seating  is  limited  and 
will  be  available  on  a  first-come  first- 
served  basis  each  day  of  the  workshop. 
Submit  written  or  electronic  requests 
to  speak  and  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061,  Rockville.  MD  20852;  e- 
mail  FDADockets@oc.fda.gov;  or  on  the 
Internet  at  http:// 

www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Transcripts 
of  the  workshop  will  be  available  for 
review  at  the  Dockets  Management 
Branch  (see  address  above)  and  on  the 
Internet  at  http://www.fda.gov/ohrms/ 
dockets. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  media  and  press  inquiries:  Jason 
Brodsky.  Office  of  Public  Alfeirs 
(HFI-020).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857  301-827-6242, 
jbrodsky@oc.fda.gov. 

For  all  other  inquiries:  Lee  Lemley, 
Center  for  Drug  Evaluation  and 
Research  (HFD-006),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-594-6218, 
lemleyl@cder.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  12,  2002.  the  President 
signed  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (Public  Law  107- 
188),  which  includes  the  Prescription 
Drug  User  Fee  Amendments  of  2002 
(Public  Law  102-571)  (PDUFA  3).  In 
exchange  for  receiving  user  fees  under 
PDUFA  3.  FDA  agreed  to  certain 
performance  goals.  As  one  of  its  PDUFA 
3  goals,  FDA  agreed  to  produce 
guidance  for  industry  on  risk 
management  activities.  Specifically, 
FDA  intends  to  produce  three  guidance 
documents  by  September  30.  2004, 
addressing:  Good  risk  assessment,  risk 
management,  and  pharmacovigilance 
practices  for  drug  and  biological 


products  (excluding  blood  products 
other  than  plasma  derivatives).  As  an 
initial  step,  three  joint  Center  for  Drug 
Evaluation  and  Research  (CDER)/Center 
for  Biologies  Evaluation  and  Research 
(CBER)  working  groups  have  developed 
concept  papers  outlining  FDA's 
preliminary  thoughts  for  providing 
guidance  for  industry.  The  concept 
papers  are  available  at  FDA's  Dockets 
Management  Branch  and  on  the  Internet 
{http://www.fda.gov/cder/meeting/ 
riskinanagement.htm).  FDA  welcomes 
written  and  electronic  comments  on  the 
concept  papers  (see  section  IV  of  this 
document). 

II.  Scope  of  Workshop  and  Concept 
Papers 

At  this  public  workshop.  FDA  is 
interested  in  receiving  comments  from 
stakeholder  groups  likely  to  be  affected 
by  its  risk  management  activities. 
Stakeholder  groups  of  interest  include, 
but  are  not  limited  to:  Consumer  groups, 
physicians,  nurses,  pharmacists,  drug 
and  biological  product  manufacturers, 
and  third  party  payers  for  health  care 
services  and  medical  products. 

Each  day  of  the  3-day  workshop  will 
focus  on  one  aspect  of  risk  memagement 
activities,  including:  (1)  Premarketing 
risk  assessment  on  April  9,  2003,  (2)  risk 
management  programs  and  planning  on 
April  10,  2003.  and  (3) 
pharmacovigilance  and 
pharmacoepidemiologic  assessment  on 
April  11.  2003. 

A.  Premarketing  Risk  Assessment  (April 
9.  2003} 

Risk  assessment  is  the  process  of 
identifying,  estimating,  and  evaluating 
the  natuire  and  severity  of  risks 
associated  with  a  product  throughout  its 
lifecycle.  On  April  9,  2003.  the  public 
workshop  discussion  will  focus  on  good 
risk  assessment  practices  during 
product  development.  Specifically,  the 
discussion  will  focus  on  issues  raised  by 
the  concept  paper  "Premarketing  Risk 
Assessment"  (http://www.fda.gov/cder/ 
meeting/riskmanagement.htm).  This 
concept  paper  presents  FDA's 
preliminary  thoughts  on: 

1 .  Important  risk  assessment  concepts, 

2.  Generation  and  acquisition  of  safety 
data  during  clinical  trials,  and 

3.  Analysis  and  presentation  of  safety 
data  in  an  application  for  approval 

B.  Risk  Management  Programs  and 
Planning  (April  10,  2003) 

Risk  management  is  the  overall  and 
continuing  process  of  minimizing  risks 
throughout  a  product's  lifecycle  to 
optimize  its  benefit/risk  balance.  On 
April  10,  2003,  the  public  workshop 
discussion  will  focus  on  the 
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development,  implementation,  and 
evaluation  of  strategic  safety  programs 
designed  to  decrease  a  product's  risks. 
Specifically,  the  discussion  will  focus 
on  issues  raised  by  the  concept  paper 
"Risk  Management  Programs"  (http:// 
wwHAf .  fda.gov/cder/meeting/ 
riskmanagement.htm).  This  concept 
paper  presents  FDA's  preliminary 
thoughts  on:  , 

1.  Considerations  on  what  comprises 
and  prompts  a  risk  management 
program, 

2.  The  selection  and  development  of 
risk  management  tools, 

3.  The  evaluation  of  risk  management 
programs,  and 

4.  The  recommended  elements  of  a 
risk  management  program  submission  to 
FDA. 

Comments  on  evaluation  methods  and 
overall  concepts  are  requested,  in 
particular,  from.academicians  and 
others  with  experience  in  outcomes 
research  in  health  care  quality  or 
pharmacoepidemiology. 

C.  Risk  Assessment  of  Observational 
Data:  Good  Pharmacovigilance  Practices 
and  Pharmacoepidemiologic 
Assessment  (April  1 1,  2003) 

Pharmacovigilance  is  generally 
regarded  as  all  postapproval  scientific 
and  data  gathering  activities  relating  to 
the  detection,  assessment, 
understanding,  and  prevention  of 
adverse  events  or  any  other  product- 
related  problems.  On  April  11,  2003,  the 
public  workshop  discussion  will  focus 
on  the  assessment  of  a  product's  risk 
profile  as  identified  from  observational 
data  sources  (including  case  reports, 
case  series,  and  pharmacoepidemiologic 
studies).  Specifically,  the  discussion 
will  focus  on  issues  raised  by  the 
concept  paper  "Risk  Assessment  of 
Observational  Data:  Good 
Pharmacovigilance  Practices  and 
Pharmacoepidemiologic  Assessment" 
(http://www.fda.gov/cder/meeting/ 
riskmanagement.htm).  This  concept 
paper  presents  FDA's  preliminary 
thoughts  on: 

1 .  Important  pharmacovigilance 
concepts, 

2.  Safety  signal  identification, 

3.  Pharmacoepidemiologic  assessment 
and  interpretation  of  safety  signals,  and 

4.  The  development  of 
pharmacovigilance  plans. 

In  particular,  in  this  segment  of  the 
public  workshop,  FDA  is  interested  in 
receiving  public  input  on  the  following 
questions: 

1.  How  can  the  quality  of 
spontaneously  reported  case  reports  be 
improved? 

2.  What  are  possible  advantages  or 
disadvantages  of  applying  datamining 


techniques  (e.g.,  empirical  Bayesian 
techniques,  proportional  reporting 
ratios)  to  spontaneous  reports  databases 
for  the  purpose  of  identifying  safety 
signals? 

3.  What  are  possible  advantages  or 
disadvantages  of  performing  causality 
assessments  at  the  individual  case  level? 

4.  Under  what  circumstances  would  a 
registry  be  useful  as  a  surveillance  tool 
and  when  would  it  cease  to  be  useful? 

5.  Under  what  circumstances  would 
active  surveillance  strategies  prove 
useful  to  identify  as  yet  uiueported 
adverse  events? 

6.  Under  what  circumstances  would 
additional  pharmacoepidemiologic 
studies  be  useful? 

m.  Registration  and  Requests  for  Oral 
Presentatioiis 

To  speak  at  the  workshop  you  must 
•  preregister  by  March  21,  2003.  Requests 
must  be  submitted  electronically  or  in 
writing.  In  your  request  to  speak,  you . 
should  state  the:  (1)  Day  of  the 
workshop  when  you  would  like  to 
speak;  (2)  specific  issue  related  to  that 
day's  topic  that  you  intend  to  address; 

(3)  names  and  addresses  of  all 
individuals  that  plan  to  participate;  and 

(4)  approximate  time  requested  to  make 
your  presentation.  Electronic  requests  to 
speak  at  the  workshop  may  b6 
submitted  at  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/meetings/meetingdocket.cfin. 
Requests  to  speak  will  be  accepted  on  a 
first-come,  first-served  basis. 
Individuals  who  register  to  speak  will 
be  notified  of  the  scheduled  time  for 
their  presentation  before  the  workshop 
and  will  have  reserved  seating. 
Depending  on  the  number  of  speakers, 
FDA  may  need  to  limit  the  time  allotted 
for  each  presentation.  Speakers  must 
submit  two  copies  of  each  presentation 
by  the  date  they  have  registered  to 
speak.  If  you  need  special 
accommodations  due  to  a  disability, 
please  inform  the  registration  contact 
person  when  you  register.  Presentations 
should  be  lilnited  to  the  topics 
addressed  in  the  concept  papers. 
Preregistration  is  not  necessary  if  you 
are  not  speaking  and  plan  to  come  only 
as  an  attendee  to  the  workshop. 
However,  seating  is  limited  and  will  be 
available  on  each  of  the  workshop  days 
on  a  first-come  first-served  basis. 

rV.  Request  for  Comments 

Regardless  of  attendance  at  the 
workshop,  interested  persons  may 
submit  written  or  electronic  comments 
on  the  concept  papers  to  the  Dockets 
Management  Branch  (see  ADDRESSES). 
You  should  annotate  and  organize  your 
conunents  to  identify  the  specific 


concept  paper  and  issue  to  which  they 
refer.  Where  possible,  comments  should 
reference  line  numbers  in  the  concept 
papers.  Two  copies  of  any  mailed 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  concept 
papers  and  received  comments  may  be 
seen  at  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Transcripts  of  the 
hearing  also  will  be  available  for  review 
at  the  Dockets  Management  Branch.- 

V.  Electronic  Access 

Electronic  versions  of  the  concept 
papers  are  available  via  Internet  using 
the  World  Wide  Web  at  http:// 
wvvrw.fda.gov/cder/meeting/ 
riski9anagement.htm. 

Dated:  March  3,  2003. 

William  K.  Hubbard, 

Assdoiate  Cdmmissioner  for  Policy  and 
Planning. 

[FR  Doc.  03-5353  Filed  3-6-03;  8:45  am] 

BILIJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  that  the  36th 
meeting  of  the  Substance  Abuse  and 
Mental  Health  Service  Administration's 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  National  Advisory 
Council  will  be  held  in  March  2003. 

A  portion  of  the  meeting  is  open  and 
includes  discussion  of  the  Center's 
policy  issues  and  current 
administrative,  legislative,  and  program 
'developments.  The  Council's  meeting 
will  include  reports  on  SAMHSA *s 
Faith-Based  and  Community  Initiative; 
Pregnant  and  Postpartum  Women  (PPW) 
&  Residential  Women  and  Children 
(RWC)  Cross  Site  Evaluations;  Oral 
Fluid  Testing;  Science  to  Services; 
Methadone  Deaths;  and  SAMHSA's  Co- 
Occurring  Report  to  Congress.  In 
addition,  t&e  CSAT  Director  will 
provide  an  update  on  CSAT's  program 
and  activities. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  Therefore 
a  portion  of  the  meeting  will  be  closed 
to  the  public  as  determined  by  the 
SAMHSA  Administrator,  in  accordance 
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with  title  5  U.S.C.  552b(c)  and  (6)  and 
5U.S.C.  App.  2.  §10(d). 

SAMHSA/CSAT  welcomes  the 
attendance  of  the  public  at  its  advisory 
committee,  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  inform  the  contact 
person  at  least  7  days  in  advance  of  the 
meeting.  Substantive  program 
information,  a  summary  of  the  meeting 
and  a  roster  of  Council  members  may    . 
also  be  obtained  from  the  contact 
person. 

Committee  Name:  Center  for  Substance 
Abuse  Treatment.  National  Advisory 
Council. 

Meeting  Dates:  March  12—8:30  a.m.-5:30 
p.m..  March  13—9:30  a.m.-l  p.m. 

Place:  Embassy  .Suites  Hotel,  Chevy  Chase 
Ballroom,  4300  Military  Road.  Washington. 
DC  20015. 

Tvpe: 

Closed:  March  12,  2003—8:30  a.m.-lO 
a.m..  Open:  March  12.  2003—10  a.m.-.5:30 
p.m..  Open:  March  13,  2003—9:30  a.m.-l 
p.m. 

Con/ocf;  Cvnthia  Graham.  Public  Health 
Analyst.  SAMHSA/CSAT  NAC,  5600  Fishers 
Lane,  RW  II,  Ste  618,  Rockville,  MD  20857. 
(301)  443-8923.  FAX:  (301)  480-6077. 

Dated:  February  28.  2003. 
Toian  Vaughn, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
IFR  Doc.  03-5349  Filed  3-6-03:  8:45  ami 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-10] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  February  27.  2003. 
)ohn  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Programs. 

IFR  Doc.  03-5005  Filed  3-6-03;  8:45  am] 
BILLING  COOE  4210-29-M 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  March  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnson,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW..  Washington. 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

Federal  Geographic  Data  Committee 
(FGDC);  Application  Notice 
Announcing  the  Opening  Date  for 
Transmittal  of  Applications  for 
Funding  Assistance  Under  the  FGDC 
National  Spatial  Data  Infrastructure 
(NSDI)  Cooperative  Agreements 
Program  (CAP)  for  Fiscal  Year  (FY) 
2003 

AGENCY:  Geological  Survey,  Department 
of  the  Interior. 

ACTION:  Notice  inviting  applications  for 
the  NSDI  Cooperative  Agreements 
Program  Awards  for  FY  2003,  with 
performance  to  begin  in  August  2003 
through  September  2004. 


SUMMARY:  The  purpose  of  the  NSDI 
Cooperative  Agreements  Program  is  to 
facilitate  and  foster  partnerships, 
alliances,  and  technology  within  the 
among  various  public  and  private 
entities  to  assist  in  building  the  NSDI. 
The  NSDI  consists  of  technologies, 
policies,  organizations  and  people 
necessary  to  promote  cost-effective 
production,  ready  availability,  and 
greater  utilization  of  high  quality 
geospatial  data  among  a  variety  of 
sectors,  disciplines  and  communities. 

The  FY  2003  NSDI  Cooperative 
Agreements  Program  will  fund  projects 
in  five  categories  of  activities:  (1) 
Metadata  implementation  assistance,  (2) 
metadata  trainer  assistance,  (3)  metadata 
outreach,  (4)  clearinghouse  integration 
with  OpenGlS  services,  and  (5)  U.S.  and 
Canadian  Spatial  Data  Infrastructure 
development.  Applications  may  be 
submitted  by  Federal  agencies,  State 
and  local  government  agencies. 


educational  institutions,  private  firms, 
non-profit  foundations,  and  Federally 
acknowledge  or  state-recognized  Native 
American  tribes  or  groups.  Applications 
from  Federal  agencies  will  not  be 
competed  against  applications  fi-om 
other  sources.  Authority  for  this 
program  is  contained  in  the  Organic  Act 
of  March  3,  1879,  43  U.S.C.  31  and 
Executive  Order  12906. 
DATES:  The  program  announcements 
and  application  forms  for  the  FY  2003 
NSDI  Cooperative  Agreements  Program 
are  expected  to  be  available  on  or  about 
March  3.  2003.  Applications  must  be 
received  on  or  before  May  2,  2003. 
ADDRESSES:  Copies  of  each  Program 
Announcement  #03HQPA0006  for  the 
NSDI  Cooperative  Agreements  Program 
will  be  available  through  the  Internet  at 
http://www.  usgs.gov/contracts/ 
index.html  and  http://www.fgdc.gov. 
Copies  of  Program  Announcement 
#03HQPA0006  may  also  be  obtained  by 
writing  to  Karen  Staubs.  U.S.  Geological 
Survey,  Office  of  Acquisition  and 
Grants.  National  Assistance  Programs 
Branch,  MS  205G,  12201  Sunrise  Valley 
Drive,  Reston.  Virginia  20192,  or 
emailing  kstaubs@usgs.gov.  Requests 
must  be  in  writing;  verbal  requests  will 
not  be  honored. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  NSDI  technical  information 
contact:  David  Painter,  U.S.  Geological 
Survey,  Federal  Geographic  Date 
Committee,  MS  590, 12201  Sunrise 
Valley  Drive,  Reston,  Virginia  20192; 
703-648-5513,  fax  703-648-5755.  e-mail 
dpain  ter®f gdc.gov. 

For  the  NSDI  Cooperative  Agreements 
Program  contact:  Ms.  Karen  Staubs,  U.S. 
Geological  Survey.  Office  of  Acquisition 
and  Grants.  National  Assistance 
Programs  Branch,  MS  205G,  12201 
Sunrise  Valley  Drive,  Reston.  Virginia 
20192;  703-648-7393.  fax  703-648-7901. 
e-mail  kstaubs@usgs.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
NSDI  Cooperative  Agreements  Program 
a  total  of  $1,000,000  is  available  for 
award. 

2003  NSDI  Cooperative  Agreement 
Program  Categories: 

Category  1 :  "Don't  Duck  Metadata:  " 
Metadata  Implementation  and  Creation 
Assistance.  The  objectives  for  this 
category  are  the  documentation  of 
geospatial  data  through  metadata 
creation  and  serving  that  documentation 
on  the  Internet  through  a  NSDI 
clearinghouse.  Under  this  category 
funds  are  provided  for  organizations 
needing  assistance  in  receiving 
metadata  training  and  in  metadata 
creation. 

Category  2:  "Don't  Duck  Metadata:" 
Metadata  Trainer  Assistance.  Funding 
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in  this  category  is  for  those 
organizations  and  individual  that  can 
provide  training  assistance  to  other 
organizations  in  becoming  skilled  and 
knowledgeable  in  metadata  creation. 

Category  3:  "Don't  Duck  Metadata:" 
Metadata  Outreach  Assistance.  Funding 
in  this  category  is  for  organizations  with 
robust  metadata  programs  to  extend 
their  programs  and  assist  other 
organizations  with  resources  and  staff  in 
innovative  approaches  to  the 
implementation  and  service  of 
metadata. 

Category  4:  Clearinghouse  Integration 
with  OpenGIS  services  will  provide 
funding  to  extend  existing 
Clearinghouse  Nodes  with  OpenGIS 
Consortium  (OGC)  complaint  web 
mapping  service  capabilities  and  related 
standards-based  services  in  a  consistent 
way. 

Category  5:  Canadian/U.S.  Spatial 
Data  Infrastructure  Project  will  provide 
funding  assistance  to  support  a 
collaborative  project  between 
orgaiiizations  in  the  U.S.  and  Canada  to 
coordinate,  create,  maintain  and  share 
geospatial  data  to  support  decision- 
making over  a  conunon  geography.  The 
FGDC  in  partnership  with  the 
GeoConnections  of  Natural  Resources 
Canada  will  fund  lead  organizations  in 
their  respective  countries  in  a 
collaborative  cross-border  project. 

Dated:  January  15,  2003. 
Patricia  P.  Dunham, 

Deputy  Chief  Office  of  Administrative  Policy 
and  Services. 

IFR  Doc.  03-5446  Filed  3-6-03;  8:45  am) 
BILUNG  CODE  441I>-V7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUMMARY:  Under  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved  the 
Class  III  gaming  compact  between  the 
Confederated  Tribes  of  Coos,  Lower 
Umpqua  and  Siuslaw  Indians  and  the 
State  of  Oregon. 


EFFECTIVE  DATE:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaining  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  February  25,  2003. 
Aurene  M,  Martin, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  03-5342  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM091 -9941 -EK-HE931  ] 

Extension  of  Approved  Information 
Collection,  0MB  Control  Numl)er  1004- 
0180 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM)  is 
requesting  the  Office  of  Management 
and  Budget  (0MB)  to  extend  an  existing 
approval  to  collect  information  from 
private  parties  who  enter  into 
agreements  to  recover  and  dispose  of 
helium  on  Federal  lands.  BLM  uses 
Form  3100-12,  Gas  Well  Data  Survey  of 
Helium-Bearing  Natural  Gas,  to  collect 
this  information.  This  information 
allows  BLM  to  determine  and  evaluate 
the  extent  of  any  helium  resources  that 
may  exist  in  natural  gas. 
DATES:  You  must  submit  your  comments 
to  BLM  at  the  address  below  on  or 
before  May  6,  2003.  BLM  will  not 
necessarily  consider  any  conunents 
received  after  the  above  date. 
ADDRESSES:  You  may  mail  comments  to: 
Bureau  of  Land  Management,  (WO- 
630),  Eastern  States  Office,  7450  Boston 
Blvd.,  Springfield,  Virginia  22153. 

You  may  send  comments  via  Internet 
to:  WOComment@blm.gov.  Please 
include  "ATTN:  1004-0180"  and  your 
name  and  return  address  in  your 
Internet  message. 

You  may  deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  Street,  NW.,  Washington,  DC. 

All  comments  will  be  available  for 
public  review  at  the  L  Street  address 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Brent  Gage  on  (806)  324- 
2659  (Commercial  or  FTS).  Persons  who 
use  a  telecommunications  device  for  the 


deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  Mr.  Gage. 
SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  BLM  to  provide  a 
60-day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
to  solicit  comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  our  estimates  of 
the  information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Owners  and  operators  of  helium- 
bearing  natural  gas  wells  and 
transmission  lines  must  submit  Fonp 
3100-12,  Gas  Well  Data  Survey  of 
Helium-Bearing  Natural  Gas,  to  provide 
for  gas  sampling  and  analysis  we  use  to 
locate  helium  occurrences  in  natural 
gases.  BLM  carries  out  this  program 
under  74  Stat.  920,  Public  Law  104-273, 
Helium  Privatization  Act  of  1996.  The 
knowledge  of  helium  occurrences  is  part 
of  the  Government's  conservation 
program. 

We  request  the  following  information 
on  Form  3100-12: 

(A)  BLM  needs  the  survey  information 
to  locate  natural  gas  wells  and  evaluate 
the  helium  resources  of  the  United 
States.  Results  of  released  gas  well 
analyses  and  related  data  are  published 
aiuiually  for  Government,  industry,  and 
public  use. 

(B)  Field  Survey  Number:  The  BLM, 
Helium  Operations  Office,  assigns  this 
number  to  record  and  catalog  the  gas 
sample.  The  number  is  necessary  for 
reference  and  future  identification  of  the 
gas  sample. 

(C)  State  and  County:  The 
geographical  location  is  necessary  to 
identify  the  source  of  the  gas  sample. 
After  the  gas  source  is  identified,  BLM 
uses  this  information  to  evaluate  the 
potential  for  supplying  helium. 

(D)  Field.  Well  Name,  and  API 
Number:  This  information  identifies  the 
source  of  the  gas  sample.  Each 
producing  state  assigns  official  field    . 
designations  to  producing  areas.  BLM 
uses  this  information  to  determine 


11124 


Federal  Register /Vol.  68,  No.  45 /Friday.  March  7,  2003 /Notices 


location  and  size  of  helium  reserves. 
The  well  name  is  registered  with  the 
state  and  identifies  the  specific  well 
from  where  the  gas  sample  came.  This 
information  provides  both  the  owner 
and  BLM  a  reference  so  that  nay  further 
questions  that  arise  concerning  the  gas 
sample  can  be  specifically  referred  to  a 
certain  well.  Each  well  in  the  United 
States  is  assigned  a  unique  number 
based  on  guidelines  from  the  American 
Petroleum  Institute  (API).  This  number 
is  essential  to  assure  that  wells  with 
similar  names  are  not  confused. 

(E)' Location  and  Owner  We  need  the 
legal  description  of  the  location  of  the 
well.  This  information  will  help  to 
locate  the  well  on  maps  of  the  area  and 
other  features,  both  surface  and 
subsurface,  and  to  determine  helium 
reserves.  The  owner's  name  and  address 
are  necessary  to  report  analyses  results 
and  for  further  correspondence. 

(F)  Sampled  By:  This  information 
provides  the  name  of  the  person  taking 
the  gas  sample  and  allows  verification 
of  well  and  sampling  conditions  if  any 
questions  arise  concerning  the  gas 
sample. 

(G)  Date  Completed  and  Date 
Sampled:  This  information  refers  to  the 
date  the  well  was  ready  for  production. 
This  information  is  necessary  to 
determine  if  this  is  an  older  producing 
well  or  a  recently  completed  well.  An 
older  producing  well  will  have 
production  and  pressure  records 
available  within  the  company  and  at 
state  agencies  that  are  of  great  value  to 
evaluate  the  helium  reserves.  The  date 
sampled  is  important  because  we  search 
the  records  to  determine  under  what 
conditions  the  gas  sample  was  taken  if 
any  questions  arise  concerning  the  gas 
sample. 

(H)  Elevation:  This  information  refers 
to  the  elevation  of  the  Kelly  Bushing  or 
ground  level  elevation  on  the  drilling 
rig.  This  information  is  necessary 
because  most  wireline  logs,  mud  logs, 
and  other  references  to  the  depth  of  the 
well  are  made  with  the  Kelly  Bushing 
data.  The  elevation  will  assist  to  classify 
the  geologic  horizons  penetrated  by  the 
well,  and  give  some  true  depth  in 
relation  to  sea  level  data. 

(I)  Name  of  Producing  Formation  and 
Geological  Age  of  Producing  Formation: 
This  information  is  necessary  to  classify 
the  subsurface  source  of  the  gas  sample 
and  to  consider  other  producing  zones 
in  the  field  or  area. 

(J)  Depth  (Feet)  of  Producing 
Formation  and  Thickness  (Feet):  This 
information  is  necessary  to  consider  the 
producing  zones  with  those  in  other 
fields  or  wells.  Thickness  of  the 
producing  zone  is  an  essential  factor  to 


determine  the  volume  of  helium 
reserves  presently  in  a  reservoir. 

(K)  Shut-In  Wellhead  Pressure  and 
Open  Flow:  This  information  is 
necessary  to  determine  the  reserves  of 
helium  and  the  adequacy  of  a  well  to 
produce  sufficient  process  gas  to  a 
helium  extraction  plant.  Shut-in 
wellhead  pressure  is  essential  to 
estimate  the  helium  reserves.  Open  flow 
is  the  capacity  of  the  well  to  produce 
gas.  BLM  uses  this  information  to 
determine  if  the  process  gas  volumes  are 
available. 

Without  this  information,  the  location 
and  development  of  helium  reserves 
could  not  be  done,  long  range  helium 
production  and  conservation  could  not 
be  carried  out,  and  an  assured  supply  of 
helium  to  the  Federal  Government 
would  not  be  available. 

Based  on  our  experience 
administering  the  activities  described 
above,  we  estimate  the  public  reporting 
burden  is  15  minutes  per  response  to 
supply  the  required  information.  The 
respondents  are  owners  and  operators  of 
helium-bearing  natural  gas  wells  and 
transmission  lines.  The  frequency  of 
response  is  annual.  We  estimate  200 
responses  per  year  and  a  total  annual 
burden  of  50  hours. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  February  13,  2003. 
Michael  H.  Schwartz. 
Bureau  of  Land  Manaaement,  Information 
Collection  Clearance  Officer 
|FR  Doc.  03-5384  Filed  3-6-03;  8:45  ami 
BILLING  CODE  4310-a4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-960-1060-PF-24  lA) 

Extension  of  Approved  Information 
Collection,  OMB  Control  Numt>er  1004- 
0042 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Bureau  of  Land  Management  (BLM)  is 
requesting  the  Office  of  Management 
and  Budget  (OMB)  to  extend  an  existing 
approval  to  collect  certain  information 
from  those  individuals  requesting  to 
adopt  a  wild  horse  or  burro  (43  CFR  part 
4750).  BLM  uses  Form  4710-10, 
Application  for  Adoption  of  Wild 


Horse(s)  or  Burro(s).  to  collect  this 
information.  This  information  allows 
BLM  to  determine  whether  or  not  an 
individual  qualifies  to  provide  humane 
care  and  proper  treatment,  including 
transportation,  feeding  and  handling,  to 
an  adopted  wild  horse  or  burro. 
DATES:  You  must  submit  your  comments 
to  BLM  at  the  address  below  on  or 
before  May  6.  2003.  BLM  will  not 
necessarily  consider  any  comments 
received  after  the  above  date. 
ADDRESSES:  You  may  mail  comments  to: 
Bureau  of  Land  Management  (WO-630). 
Eastern  States  Office,  7450  Boston  Blvd., 
Springfield.  Virginia  22153. 

You  may  send  comments  via  Internet 
to:  WOComment@blm.gov.  Please 
include  "ATTN:  1004-0042  "  and  your 
name  and  return  address  in  your 
Internet  message. 

You  may  deliver  comments  to  the 
Bureau  of  Land  Management. 
Administrative  Record,  Room  401. 1620 
L  Street.  NW..  Washington.  DC. 

All  comments  will  be  available  for 
public  review  at  the  L  Street  address 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Bea  Wade,  on  (775)  861- 
6583  (Commercial  or  FTS).  Persons  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8330,  24  hours  a  day.  seven 
days  a  week,  to  contact  Ms.  Wade. 
SUPPLEMENTARY  INFORMATION:  5  CFR  , 
1320.12(a)  requires  BLM  to  provide  60- 
day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
to  solicit  comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  our  estimates  of 
the  information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Section  3(b)(2)(B)  of  the  Wild  Free- 
Roaming  Horse  and  Buiro  Act  requires 
that  BLM  provide  for  individuals  to 
adopt  wild  horses  and  burros  whom  the 
Secretary  determines  are  qualified  to 
provide  humane  care  and  proper 
treatment.  The  regulations  are  found  at 
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43  CFR  Subpart  4750— Private 
Maintenance.  Applicants  submit  Form 
4710-10,  Application  for  Adoption  of 
Wild  Horse(s)  and  Burro(s).  to  adopt 
wild  horses  and  burros. 

BLM  requests  the  following 
information  on  Form  4710-10: 

(A)  The  applicant's  name,  address, 
and  telephone  number  to  further 
communicate  about  the  adoption. 

(B)  For  possible  debt  collection 
purposes,  the  driver's  license  number  to 
locate  the  adopter  if  the  adopter  changes 
his/her  address  within  the  state  and 
does  not  leave  a  forwarding  address. 
Wild  horses  and  burros  remain  the 
property  of  the  United  States  until  title 
passes  to  private  individuals.  During  the 
period  between  adoption  and  the 
passing  of  title,  BLM  is  under  obligation 
to  see  that  the  animals  receive  human 
care  and  proper  treatment.  For  that 
reason,  BLM  visits  and  contacts  the 
adopter  to  determine  that  status  and 
condition  of  the  animals.  BLM  uses  this 
information  to  also  determine  the 
location  and  condition  of  animals  if  the 
adopter  should  change  the  location  of 
the  animals  within  the  State. 

(C)  The  birth  date  of  the  applicant  to 
assure  that  the  applicant  qualifies  to 
adopt  an  animal  under  43  CFR  4750.3- 
2  (must  be  it  least  18  years  or  older). 

(D)  The  applicant's  social  security 
number.  In  those  states  where  the 
driver's  license  and  social  security 
numbers  are  tpe  same,  the  applicant 
needs  only  his/her  driver's  license 
nujnber.  BLM  uses  this  information  for 
possible  debt  collection  purposes  and  to 
track  the  location  of  the  adopter  if  the 
adopter  moves  out-of-state. 

(E)  The  applicant  must  indicate  the 
number  and  species  of  animals  the 
adopter  wishes  to  adopt  so  we  can 
determine  the  availability  of  the  animals 
requested. 

(F)  The  applicant  must  provide  a  map 
of  the  location  where  the  adopted 
animals  will  be  located  so  that  we  can 
conduct  inspections  of  the  facility  and 
the  animals  to  ensure  compliance  under 
43  CFR  4750.3-2  relating  to  private 
maintenance. 

(G)  The  applicant  must' understand 
the  restrictions  related  to  adopting  a 
wild  horse  or  burro. 

(H)  BLM  needs  the  information  on  the 
site  where  the  animals  are  kept  to  assiue 
that  the  facilities  provide  for  humane 
care  and  comply  with  the  private 
maintenance  regulations  located  at  43 
CFR  4750.3-2. 

(I)  The  applicant  must  sign  a  Private 
Maintenance  and  Care  Agreement  (a 
part  to  the  Form  4710-10)  after  BLM 
approves  the  application  to  adopt  a  wild 
horse  or  burro. 


BLM  uses  the  information  to 
determine  whether  individuals  are 
qualified  to  provide  humane  care  and 
proper  treatment  to  one  or  more  adopted 
animals.  When  BLM  approves  the 
application  and  the  individual 
completes  a  Private  Maintenance  and 
Care  Agreement,  the  individual  may 
adopt  one  to  four  wild  horses  or  burros 
at  one  time.  There  is  no  other  source  for 
the  required  information,  and  failure  to 
furnish  the  required  information  will 
result  in  the  applicant's  denial  to  adopt 
a  wild  horse  or  burro. 

The  collection  of  information  is  short, 
simple  and  does  not  inconvenience  the 
applicant.  Valuable  dialogue  normally 
occurs  during  the  approval  process 
when  BLM  conducts  an  interview  witii 
the  applicant  to  ensure  that  the 
applicant  understands  the  obligations 
and  prohibited  acts  and  is 
knowledgeable  about  horses  and  burros 
or  has  access  to  assistance  from  a 
knowledgeable  individual. 

Based  on  BLM's  experience  in 
administering  the  activities  described 
above,  we  estimate  the  public  reporting 
burden  is  10  minutes  per  response  to 
complete  the  required  information.  We 
estimate  30,000  responses  per  year  and 
a  total  annual  burden  of  5,000  hours. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  February  13,  2003.  ' 
Michael  H.  Schwartz, 
Bureau  of  Land  Management,  Information 
Collection  Clearance  Officer. 
(FR  Doc.  03-5385  Filed  3-6-03;  8:45  am] 
BHXING  CODE  4310-84-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[HE-952-9911-EK] 

Extension  of  Approved  Information 
Collection,  OMB  Control  Numt)er  1004- 
0179 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Bureau  of  Land  Management  (BLM)  is 
requesting  the  Office  of  Management 
and  Budget  (OMB)  to  extend  an  existing 
approval  to  collect  helium  sales 
information  from  Federal  agencies  and 
helium  suppliers.  BLM  uses  the  In-Kind 
Crude  Helium  Sales  Contract  and 
nonform  information  from  the    ■ 


regulations  at  43  CFR  3195"  to  collect 
this  information.  This  information 
allows  BLM  to  monitor  reporting  and 
recordkeeping  of  crude  helium  sales  and 
purchases. 

DATES:  You  must  submit  your  comments 
to  BLM  at  the  address  below  on  or 
before  May  6.  2003.  BLM  will  not 
necessarily  consider  any  comments 
received  after  the  above  date. 
ADDRESSES:  You  may  mail  comments  to: 
Bureau  of  Land  Management.  (WO- 
630).  Eastern  States  Office,  7450  Boston 
Blvd.,  Springfield,  Virginia  22153. 

You  may  send  comments  via  Internet 
to:  WOComment@blm.gov.  Please 
include  "ATTN:  1004-0179"  and  your 
name  and  return  address  in  your 
Internet  message. 

You  may  deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401.  1620 
L  Street.  NW..  Washington.  DC  20036. 

All  comments  will  be  available  for 
•  public  review  at  the  L  Street  address 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Connie  H.  Neeley,  Crude 
Helium  Sales  Analyst,  on  (806)  324- 
2635  (Commercial  or  FTS).  Persons  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  on  1-800- 
877-8330.  24  hours  a  day,  seven  days  a 
week,  to  contact  Ms.  Neely. 
SUPPLEMENTARY  INFORMATION:  5  CFR 
1320.12(a)  requires  that  we  provide  a 
60-day  notice  in  the  Federal  Register 
concerning  a  collection  of  information 
to  solicit  comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  our  estimates  of 
the  information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

The  Helium  Privatization  Act  of  1996 
requires  t&e  Department  of  Defense,  the 
Atomic  Energy  Commission,  the 
National  Aeronautics  and  Space 
Administration,  and  other  Federal 
agencies  to  purchase  major  helium 
requirements  frtim  authorized 
.contractors.  These  contractors  must 


11126 


Federal  Register /Vol.  68.  No.  45 /Friday.  March  7.  2003/NoUces 


purchase  an  equivalent  amount  of  crude 
helium  from  the  Department  of  the 
Interior.  Bureau  of  Land  Management. 

The  In-Kind  Crude  Helium  Sales 
Contract  requires  that  contract  holders 
supply  the  following  information  to 
BLM: 

(A)  Section  3.3  asks  for  reporting  each 
quarter  the  deliveries  made  of  refined 
helium.  The  section  refers  to  Addendum 
B  of  the  contract,  which  specifies 
providing  the  following: 

(1)  Company  name; 

(2)  Address  and  contract  number; 

(3)  Name  of  the  Federal  agency  to 
which  helium  sold; 

(4)  Date  of  delivery; 

(5)  Sale  reference  number; 

(6)  Location  of  helium  use; 

(7)  Volume;  and 

(8)  Units  of  helium  sold  diu-ing  the 
itemized  sales  for  the  quarterly  report. 


BLM  uses  this  information  to  track 
sales  of  refined  helium  and  to  determine 
the  use  of  the  helium. 

(B)  Section  3.5  requires  helium 
suppliers  to  notify  BLM  14  days  in 
advance  of  needing  Federal  helium  in 
order  to  provide  BLM  sufficient  time  to 
deliver  the  helium. 

(C)  Section  3.7  requires  contractors  to 
keep  available  for  BLM  inspection  all 
pertinent  documents  and  records.  We 
use  this  information  to  audit  the 
contractors  and  to  determine  whether  or 
not  helium  sales  were  reported 
accurately. 

(D)  Section  7.4  prohibits  assigning  the 
contract  to  another  contractor  without 
BLM's  prior  approval. 

BLM  also  requires  the  following 
nonform  information  at  43  CFR  3195: 

(A)  Federal  helium  suppliers  and 
buyers  must  report  the  total  itemized 
quarterly  deliveries  of  helium  within  45 


calendar  days  after  the  end  of  the 
previous  quarter. 

(B)  Federal  helium  suppliers  must 
report  the  annual  cumulative  helium 
delivery  report  by  November  15  of  each 
year. 

(C)  The  name  of  the  company  from 
which  you  purchased  helium. 

(D)  The  amount  of  helium  you 
purchased  and  the  date  it  was  delivered. 

(E)  The  helium  use  location. 
Based  on  our  experience 

administering  the  activities  described 
above,  we  estimate  the  public  reporting 
burden  is  one  hour  for  the  contract  and 
two  hours  for  the  nonform  quarterly, 
helium  sales  reports  at  43  CFR  3195.  We 
estimate  76  respondents  will  submit  a 
contract  once  and  quarterly  provide 
helium  sales  information.  We  estimate 
380  responses  per  year  and  a  total  * 

annual  burden  of  684  hours  as  indicated 
in  the  table  below: 


Requirement 


In-kind  crude  helium  sales  contract 
Helium  sales  information  

Total 


Hours  per 
responses 


Number  of 
responses 


76 
304 


380 


Burden 
hours 


76 
608 


684 


We  will  summarize  all  responses  to 
this  notice  and  send  them  to  OMB  when 
we  request  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  March  3.  2003. 
Michael  H.  Schwartz, 
Hureau  of  Land  Management,  Information 
Collection  Clearance  Officer. 
[FR  Doc.  03-5386  Filed  :j-6-03:  8:45  am] 

BILUNG  COOE  4310-S4-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO6401020PF241A] 

Call  for  Nominations  for  Resource 
Advisory  Councils 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Resource  Advisory 

Council  Call  for  Nominations. 

SUIKMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  each  of 
the  Bureau  of  Land  Management  (BLM) 
Resource  Advisory  Councils  (RACs)  that 
have  member  terms  expiring  this  year. 
The  RACs  provide  advice  and 
recommendations  to  BLM  on  land  use 
planning  and  management  of  the  public 
lands  within  their  geographic  areas. 
Public  nominations  will  be  considered 


for  45  days  after  the  publication  date  of 
this  notice. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  directs  the  Secretary  of  the 
Interior  to  involve  the  public  in 
planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Section  309  of  FLPMA  directs  the 
Secretary  to  select  10  to  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA.  RAC 
membership  must  be  balanced  and 
representative  of  the  various  interests 
concerned  with  the  management  of  the 
public  lands.  These  include  three 

categories: 

Category  One — Holders  of  federal 
grazing  permits  and  representatives  of 
energy  and  mineral  development, 
timber  industry,  transportation  or  rights- 
of-way,  off-highway  vehicle  use,  and 
commercial  recreation; 

Category  Two — Representatives  of 
nationally  or  regionally  recognized 
environmental  organizations, 
archaeological  and  historic  interests, 
dispersed  recreation,  and  wild  horse 
and  burro  groups; 

Category  Three — Holders  of  State, 
county  or  local  elected  office, 
employees  of  a  State  agency  responsible 
for  management  of  natural  resources. 


academicians  involved  in  natural 
sciences,  representatives  of  Indian 
tribes,  and  the  public-at-large. 

Individuals  may  nominate  themselves 
or  others.  Nominees  must  be  residents 
of  the  State  or  States  in  which  the  RAC 
has  jurisdiction.  Nominees  will  be 
evaluated  based  on  their  education, 
training,  and  experience  and  their 
knowledge  of  the  geographical  area  of 
the  RAC.  Nominees  should  have 
demonstrated  a  commitment  to 
collaborative  resource  decisionmaking. 
All  nominations  must  be  accompanied 
by  letters  of  reference  from  represented 
interests  or  organizations,  a  completed 
background  information  nomination 
form,  as  well  as  any  other  information 
that  speaks  to  the  nominee's 
qualifications. 

.  Simultaneous  with  this  notice.  BLM 
State  Offices  will  issue  press  releases 
providing  additional  information  for 
submitting  nominations,  with  specifics 
about  the  number  and  categories  of 
member  positions  available  for  each 
RAC  in  the  State.  Nominations  for  RACs 
should  be  sent  to  the  appropriate  BLM 
offices  listed  below. 

Alaska 

Alaska  RAC 

Teresa  McPherson,  Alaska  State  Office. 
BLM.  222  West  7th  Avenue.  #13. 
Anchorage.  Alaska  99513.  (907)  271- 
3322 
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Arizona 

Arizona  RAC 

Deborah  Stevens,  Arizona  State  Office, 
BLM.  222  N.  Central  Avenue, 
Phoenix,  Arizona  85004-2203,  (602) 
417-9215 

California 

Central  California  RAC 

Larry  Mercer,  Bakersfield  Field  Office, 
BLM,  3801  Pegasus  Avenue, 
Bakersfield,  California  93308,  (661) 
391-6000 

Northeastern  California  RAC 

Jeff  Fontana,  Eagle  Lake  Field  Office, 
BLM,  2950  Riverside  Drive, 
Susanville,  California  96130,  (530) 
257-0456 

Northwestern  California  RAC 

Jeff  Fontana,  EagleXake  Field  Office, 
BLM,  2950  Riverside  Drive,  Susanville, 
California  96130.  (530)  257-0456' 

Colorado 

Front  Range  RAC 

Ken  Smith,  Canon  City  Field  Office, 
BLM,  3170  E.  Main  Street.  Canon 
City.  Colorado  81212,  (719)  269-8513 

Southwest  RAC;  Northwest  RAC 

Larry  Porter,  Grand  Junction  Field 
Office,  BLM,  2815  H  Road.  Grand 
Junction,  Colorado  81506,  (970)  244- 
3012 

Idaho 

Upper  Columbia  RAC 

Stephanie  Snook,  Upper  Columbia- 
Salmon  Clearwater  Field  Office,  BLM, 
1808  North  Third  Street,  Coeur 
d'Alene,  Idaho  83814-3407,  (208) 
769-5004 

Upper  Snake  RAC 

David  Howell,  Upper  Snake  River 
District  Office,  BLM,  1405  Hollipark 
Drive,  Idaho  Falls,  Idaho  83401.  (208) 
524-7559 

Lower  Snake  RAC 

MJ  Byrne,  Lower  Snake  River  District 
-  Office,  BLM,  3948  Development 

Avenue,  Boise,  Idaho  83705,  (208) 

384-3393 

Montana  and  Dakotas 

Eastern  Montana  RAC 

Mark  Jacobsen,  Miles  City  Field  Office, 
BLM,  111  Garryowen  Road,  Miles 
City,  Montana  59301,  (406)  233-2831 

Central  Montana  RAC 

Kaylene  Patten,  Lewistown  Field  Ofice, 
BLM,  Airport  Road,  PO  Box  1160. 


Lewistown,  Montana  59457.  (406) 
538-1957 

Western  Montana  RAC 

Marilyn  Krause.  Butte  Field  Office. 
BLM.  106  North  Parkmont.  Butte. 
Montana  59701-3388.  (406)  533-7617 

Dakotas  RAC 

Mary  Ramsey,  North  Dakota  Field 
Office.  BLM.  2933  Third  Avenue 
West.  Dickinson,  North  Dakota 
58601-2619,  (701)  227-7700 

Nevada 

Mojave-Southem  RAC;  Northeastern 
Great  Basin  RAC;  Sierra  Front 
Northwestern  RAC 

Debra  Kolkman,  Nevada  State  Office, 
BLM,  1340  Financial  Boulevard, 
Reno,  Nevada  89502-7147.  (775)  289- 
1946 

New  Mexico 

New  Mexico  RAC 

Theresa  Herrera.  New  Mexico  State 
Office.  BLM,  1474  Rodeo  Road.  Sante 
Fe,  New  Mexico  87505,  (505)  438- 
7517 

Oregon/Washington 

Eastern  Washington  RAC;  John  Day/ 
Snake  RAC;  Southeast  Oregon  RAC 

Pam  Robbins.  Medford  District  Office, 
BLM.  3040  Biddle  Road,  Medford, 
Oregon  97504,  (541)  618-2456 

Utah 

Utah  RAC     ' 

Sherry  Foot,  Utah  State  Office,  BLM, 
324  South  State  Street,  Suite  301,  P.O. 
Box  45155,  Salt  Lake  City,  Utah 
84145-0155  (801) 539-4195 

DATE:  All  nominations  should  be 
received  by  the  appropriate  BLM  State 
Office  by  45  days  from  the  publication 
date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alden  Boetsch,  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Intergovernmental  Affairs,  MS-LS-406, 
Washington,  DC.  20240;  202-452-0393. 

Dated:  February  27,  2003. 
Kathleen  Clarke, 

Director,  Bureau  of  Land  Management. 
|FR  Doc.  03-5468  Fijed  3-6-03;  8:45  am) 
BILUNG  CODE  4310-S4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement  for 
the  Black  Rock  Desert-High  Rock 
Canyon  Emigrant  Trails  National 
Conservation  Area  Resource 
Management  Plan,  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Black  Rock  Desert-High  Rock 
Canyon  Emigrant  Trails  National 
Conservation  Area  Resource 
Management  Plan  (RMP),  Nevada. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  a  Draft  Resource 
Management  Plan/Environmental 
Impact  Statement  has  been  prepared  for 
the  Black  Rock  Desert-High  Rock 
Canyon  Emigrant  Trails  National 
Conservation  Area. 

The  Black  Rock  Desert-High  Rock 
Canyon  Emigrant  Trails  National 
Conservation  Area  Act  of  2000  (the  Act) 
gave  special  designation  to  1.2  million 
acres  of  public  lands  managed  by  the 
Bureau  of  Land  Management  (BLM)  in 
northwestern  Nevada,  collectively 
known  as  "Black  Rock-High  Rock."  The 
Act  designated  815.000  acres  as  a- 
National  Conservation  Area  (NCA)  and 
752.000  acres  as  10  Wilderness  Areas 
(378,000  of  the  Wilderness  acres  overlap 
the  NCA).  The  NCA  and  associated 
Wilderness  Areas  were  created 
specifically  to  protect  one  of  the  last 
nationally  significant  segments  of  the 
historic  emigrant  trails  used  by  pioneers 
to  travel  from  the  eastern  States  to 
Oregon  and  California,  and  a  landscape 
largely  imchanged  since  the  mid-1 800s. 
Black  Rock-High  Rock  contains  an  array 
of  unique  historic,  cultural,  educational, 
wildlife,  riparian,  and  wilderness 
resoiu-ces,  threatened  species,  and 
recreational  values.  The  Act  also 
identified  wilderness,  grazing,  and 
special  recreation  permit  events  as 
valuable  existing  land  uses  that  are 
expected  to  continue. 

Designating  Black  Rock-High  Rock  as 
an  NCA  and  Wilderness  Areas  placed 
new  emphasis  and  requirements  on     . 
resource  uses  in  the  area.  The  DEIS/ 
RMP  has  been  developed  to  address 
these  changes.  This  DEIS/RMP  does  not 
evaluate  the  designation  of  the  NCA  and 
Wilderness  Areas,  but  rather  develops 
several  resource  management 
alternatives  that  fully  comply  with  the 
NCA  Act  and  the  Wilderness  Act  and 
other  applicable  laws,  regulations  and 
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policies,  and  analyzes  the 
environmental  consequences  associated 
with  implementation  of  each 
alternative.  Additionally,  approximately 
15.000  acres  in  the  south  playa,  16.000 
acres  in  the  Lahontan  Cutthroat  Trout 
(LCT)  Area,  and  3.000  acres  included  in 
wilderness  access  and  boundary  roads 
and  road  corridors  located  outside  the 
NCA  that  are  not  included  in  the 
designation  are  evaluated  in  the  DEIS/ 
RMP  due  to  their  being  contiguous 
lands  with  similar  planning  issues. 
These  designated  and  adjacent  areas, 
totaling  approximately  1.221,000  acres 
of  public  lands,  are  referred  to  as  the 
planning  area. 

In  addition  to  other  existing  laws, 
regulations  and  policies,  the  NCA  Act 
and  the  Wilderness  Act  govern  land  and 
resource  use  decisions  in  97.4%  of  the 
planning  area.  As  a  result,  the  range  of 
alternatives  presented  in  this  planning 
document  and  the  impacts  anticipated 
from  their  implementation  are  more 
constrained  than  is  typical  of  BLM 
management  plans. 

Current  management  is  guided  by  four 
Management  Framework  Plans  (MFPs): 
The  Sonoma-Gerlach,  Paradise-Denio, 
Tuledad-Homecamp,  and  Cowhead- 
Massacre  MFPs.  The  No  Action 
Alternative  in  the  DEIS/RMP  would 
continue  management  under  these 
MFPs  consistent  with  the  requirements 
of  the  NCA  Act  of  2000  as  amended  and 
the  Wilderness  Act  of  1964. 
DATES:  Written  comments  on  the  Draft 
RMP/EIS  will  be  accepted  for  90  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 
Future  meetings  or  hearings  and  any 
other  public  involvement  activities  will 
be  announced  in  1 5  days  in  advance 
through  public  notices,  media  news 
releases,  and/or  mailings. 
ADDRESSES:  Comments  may  be 
submitted  by  any  one  of  several 
methods.  Comments  can  be  mailed  to 
the  Bureau  of  Land  Management, 
Winnemucca  Field  Office,  Attention: 
NCA  Plan,  5100  E.  Winnemucca  Blvd., 
Winnemucca.  NV  89445-2921. 
Comments  can  be  posted  through  the 
Internet  at  http:// 
www.BIackRockHighRock.org/  by 
clicking  on  "Submit  Your  Input"  and 
completing  the  online  form.  Comments 
will  be  accepted  at  public  meetings  in 
March  2003.  Finally,  comments  can  be 
hand-delivered  to  the  Bureau  of  Land 
Management,  Winnemucca  Field  Office, 
at  the  above  address.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 


Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  review  in 
their  entirety.  Copies  of  the  Draft  RMP/ 
EIS  are  available  for  review  online  at  the 
Web  site  http:// 

www.BlackRockHighRock.org/,  at  the 
BLM  NV  Winnemucca  Field  Office  at 
the  above  address,  and  at  the  following 
repositories:  U  of  Nevada-Reno  Getchell 
Library.  Humboldt  County  Library,  BLM 
NV  Carson  City  Field  Office.  BLM  NV 
State  Office.  Gerlach  NV  Library.  Reno 
NV  Public  Library.  Pershing  County  NV 
Public  Library.  Lyon  County  NV 
Library— Dayton  NV,  BLM  CA  Surprise 
Field  Office,  Modoc  County  CA 
Library— Cedarville  CA,  Modoc  County 
Library— Alturas  CA.  BLM  CA  State 
Office,  and  BLM  CA  Eagle  Lake  Field 
Office.  Persons  who  are  not  able  to 
review  the  DEIS  in  either  of  these  ways 
may  request  one  of  a  limited  number  of 
printed  copies  or  compact  discs  (CDs) 
by  contacting  the  NCA  Planning  Staff  at 
the  Winnemucca  Field  Office.  In 
addition,  you  can  e-mail  a  request  for  a 
copy  of  the  DEIS  to  wfoweb@nv.blm.gov. 
call  in  a  request  to  (775)  623-1500,  or 
fax  a  request  to  (775)  623-1503.  Please 
be  sure  to  direct  the  request  to  the  NCA 
Planning  Staff,  clearly  state  that  it  is  a 
request  for  a  printed  copy  or  CD  of  the 
Black  Rock-High  Rock  DEIS,  and 
include  your  name,  mailing  address  and 
phone  number. 

FOR  FURTHER  INFORMATtON  CONTACT: 
David  C.  Cooper.  NCA  Manager,  BLM 
Winnemucca  Field  Office.  5100  East 
Winnemucca  Blvd..  Winnemucca,  NV 
89445-2921,  (775)  623-1500. 
SUPPLEMENTARY  INFORMATION:  The  DEIS/ 
RMP  have  been  developed  through  a 
collaborative  planning  process 
involving  two  BLM  State  Offices  and 
two  BLM  Field  Offices,  other  federal 
agencies,  the  State  of  Nevada  Black 
Rock  Planning  Team,  area  Tribal 
Government  representatives, 
representatives  of  the  local  communities 
of  Cedarville,  California  and  Empire- 
Gerlach,  Nevada,  Modoc  County, 
California,  Humboldt  County,  Nevada, 
Pershing  County,  Nevada,  and  many 
diverse  interests  represented  on  a 
Resource  Advisory  Council  Subgroup 
formed  specifically  to  participate  with 
BLM  in  the  planning  process.  In 
addition,  a  planning  Web  site  waS 
created  at  http:// 
www.BlackRockHighRock.org/  to  keep 


interested  members  of  the  public 
informed  and  involved  during  the 
planning  process.  A  total  of  49  meetings 
involving  participation  of  other  federal 
agencies,  State  and  Tribal 
representatives,  and  interested  publics 
have  been  conducted  in  northern 
California  and  northern  Nevada. 

Alternative  Descriptions  and  Impacts 
Expected  from  Each: 

No  Action — Continuation  of  Current 
Management:  This  alternative  entails 
continuation  of  those  management 
activities  that  already  occur  ip  the 
planning  area  that  are  consistent  with 
the  requirements  of  the  NCA  Act  and 
the  Wilderness  Act.  Changes  to  these 
management  practices  would  be  made 
for  the  sole  purpose  of  compliance  with 
the  NCA  Act  and  other  applicable  laws 
and  regulations.  Natural  resources  and 
visitation  would  be  managed  in 
accordance  with  existing  law.  regulation 
and  policy. 

Impacts — The  only  impacts  expected 
are  those  that  would  occur  as  a  result  of 
continuing  current  management 
practices  in  or  adjacent  to  the  planning 
area.  The  No  Action  Alternative  is  the 
baseline  that  the  other  alternatives  are 
compared  to.  to  tjetermine  impacts. 

Alternative  A — Emphasis  on  Natural 
Processes:  This  alternative  emphasizes 
providing  visitors  with  a  self-directed 
opportunity  to  experience  what  the 
emigrants  and  other  early  visitors  to  the 
area  experienced  in  the  mid  1800s. 
Visitors  would  experience  the  area  as  an 
unspoiled,  cross-section  of  the 
northwestern  Great  B^sin  where  natural 
processes  have  been  allowed  to 
continue  with  specific  restrictions  on 
visitor  activities  to  protect  both  visitors 
and  resources.  The  focus  of  resource 
management  would  minimize 
intervention  into  natural  processes  to 
allow  for  their  continued  progression, 
provided  degradation  was  not  occurring. 
Specific  management  would  be 
developed  if  degradation  were  to  occur. 

Impacts — The  impacts  from  this 
alternative  are  similar  to  the  no  action 
alternative  with  few  visitor  services 
provided,  but  more  opportunities  for 
self-discovery.  Minor  impacts  to  natural 
resources  are  anticipated  ft-om 
increased,  primarily  self-directed 
visitation.  This  alternative  could  reduce 
the  anticipated  rate  of  increase  in 
visitation  due  to  difficulty  in  accessing 
the  area. 

Alternative  B — Emphasis  on  Response 
to  Change  (Preferred  Alternative):  This 
alternative  also  emphasizes  providing 
visitors  with  a  self-directed  opportunity 
to  experience  what  the  emigrants  and 
other  early  visitors  to  the  area 
experienced  in  the  mid  1800s.  It  is 
distinguished  ft'om  Alternative  A  in  that 
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it  employs  a  management  approach  that 
would  more  readily  identify  and 
accommodate  changing  conditions  over 
time  by  allowing  the  application  of 
management  decisions  responsive  to 
these  changing  conditions.  This 
alternative  has  the  flexibility  to  respond 
to  increasing  visitation  and  resource 
deterioration  that  could  occur  over  the 
long  term.  A  visitor  center  would  be 
developed  outside  the  NCA. 

Impacts — The  impacts  from  this 
alternative  are  less  spontaneity  for 
visitor  use,  but  more  visitor  services 
than  alternative  A.  These  visitor 
services  will  have  minimal  impacts  on 
visual  quality  and  feeling  of  remoteness. 
Alternative  B  is  preferred  because  it 
provides  for  a  management  approach 
that  is  balanced  between  No  Action 
(little  regulation  of  use)  and  Alternative 
C  (emphasis  on  visitation  and 
interpretation  including  possible 
construction  of  a  visitor  center  inside 
the  NCA),  while  offering  the  best  means 
of  responding  to  changing  conditions 
and  public  needs  over  the  life  of  the 
RMP. 

Alternative  C — Emphasis  on 
Visitation  and  Interpretation:  Emphasis 
focuses  on  more  active  visitor  support 
in  this  alternative.  Resource 
management  activities  allow  for 
necessary  intervention  at  varying  levels 
in  geographic  areas  to  enable  both  the 
natural  and  historic  context  to  be 
experienced  while  ensuring  that 
resource  protection  is  not  compromised. 
A  visitor  center  would  be  developed  in 
or  near  the  NCA. 

Impacts — This  alternative  has  a 
slightly  higher  impact  on  visual  quality 
and  the  feeling  of  remoteness  than 
alternative  B.  This  alternative  could  also 
result  in  increases  in  visitation  due  to 
the  increased  visitor  services  and  easier 
access  to  the  area. 

Dated:  December  11,  2002. 
Terry  A.  Reed, 

Field  Manager,  Winnemucca  Field  Office, 
Bureau  of  Land  Management. 

(PR  Doc.  03-5304  Filed  3-6-03;  8:45  am) 

BILUNG  CODE  4310-AG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-075-O3-133O-EO] 

Notice  of  Availability  of  Supplemental 
Mine  and  Reclamation  Plan,  North 
Rasmussen  Ridge  Mine,  and 
Associated  Draft  Environmental  Impact 
Statement,  CarilxHi  County,  ID 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTKm:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement  (DEIS). 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Enviroimiental 
Policy  Act  of  1969,  a  Draft 
Environmental  Impact  Statement  has 
been  prepared  for  the  Supplemental 
Mine  and  Reclamation  Plan  for  the 
North  Rasmussen  Ridge  phosphate 
mine,  Caribou  County,  Idaho.  The 
Environmental  Impact  Statement  was 
prepared  to  assess  the  impacts  of 
implementing  the  Supplemental  Mine 
and  Reclamation  Plan,  and  to  disclose 
those  impacts  to  the  public  and  the  lead 
agency  decision-maker.  The  DEIS 
analyzes  the  potential  impacts  related  to 
the  expansion  of  mining  at  Agrium's 
North  Rasmussen  Ridge  Mine  in 
southeast  Idaho.  The  Proposed  Action 
includes  developing  two  mine  pits  and 
a  haul  road.  Use  of  existing  support  and 
transportation  systems  would  continue. 
Existing  operations  at  the  Central 
Rasmussen  Ridge  Mine  were  approved 
in  a  1997  Record  of  Decision.  This 
environmental  analysis  reviews 
potential  impacts  from  selenium  and 
updates  the  previous  impact  analyses 
for  other  resources.  Alternatives  to  the 
Proposed  Action  are  also  analyzed  and 
site-specific  mitigation  measures 
developed. 

DATES:  Written  comments  on  the  DEIS 
will  be  accepted  for  60  days  following 
the  date  the  Environmental  Protection 
Agency  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should      < 
be  sent  to  the  Pocatello  Field  Office 
Manager,  BLM,  1111  N.  8th  Avenue, 
Pocatello,  Idaho  83201.  or  e-mailed  to 
ID_Nrasmussen_EIS@blm.gov.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  imder  the 
Freedom  of  Information  Act.  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  document,  please 
call  (208)  478-6353,  or  write  or  e-mail 
Mr.  Wendell  Johnson.  BLM  Pocatello 
Field  Office.  1111  North  8th  Avenue. 


Pocatello.  Idaho  83201.  or  ermail 
IDNRasm  u  ssen_EIS@blm  .gov. 

SUPPLEMENTARY  INFORMATION:  the 
agency  Preferred  Alternative  is  the 
Proposed  Action  because  it  disturbs  the 
least  acreage  of  the  action  alternatives 
and  all  waste  material  is  backfilled  to 
the  pits.  In  addition  to  the  Proposed 
Action  of  continuing  mining  along  the 
strike  of  the  ore  while  backfilling 
previously  mined-out  pits,  two 
additional  alternatives  are  being 
considered.  Alternative  1  is  similar  to 
the  proposed  alternative,  but  includes 
impermeable  capped  backfilled  wastes. 
Alternative  2  is  described  as  the  No- 
Action  Alternative  and  would  not  allow 
mineral  extraction  to  occur  on  the 
approved  leases. 

The  BLM  believes,  at  this  early  stage, 
it  is  important  to  give  reviewers  notice 
of  several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,553 
(1978).  Also,  enviroimiental  objections 
that  could  be  raised  at  the  draft  EIS 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoonv.Hodel,803F.2dl016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important    . 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  60- 
day  comment  period  for  the  draft  EIS  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
BLM  at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

Phil  Damon, 

Field  Office  Manager . 

[PR  Doc.  03-5303  Filed  3-6-03:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Lund  Management 
[OR-09O-5882-PH-EE01;  GP3-0101] 

Eugene  District  BLM  Resource 
Advisory  Committee  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Meeting  notice  for  the  Eugene 

District,  Bureau  of  Land  Management 

(BLM)  Resource  Advisory  Committees 
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under  Section  205  of  the  Secure  Rural 
Schools  and  Community  Self 
Determination  Act  of  2000  (Pub.  L.  106- 
393). 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
Meeting  notice  is  hereby  given  for  the 
Eugene  District  BLM  Resource  Advisory 
Committee  pursuant  to  section  205  of 
the  Secure  rural  Schools  and 
Community  Self  Determination  Act  of 
2000.  Public  Law  106-393  (the  Act). 
Topics  to  be  discussed  by  the  BLM 
Resource  Advisory  Committee  include 
selection  of  a  chairperson,  public  forum 
and  proposed  projects  for  fiinding  in 
"Round  111  FY  04"  under  Title  II  of  the 
Act. 

DATES:  The  BLM  Resource  Advisory 
Committees  will  meet  on  the  following 
dates:  The  Eugene  Resource  Advisory 
Committee  will  meet  at  the  BLM  Eugene 
District  Office.  2890  Chad  Drive. 
Eugene.  Oregon  97440,  9  a.m.  to  3  p.m.. 
on  May  22,  2003  and  9  a.m.  to  3  p.m., 
on  June  26.  2003.  The  public  forum  will 
be  held  from  12:30-1  p.m.  on  both  days. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act,  five  Resource  Advisory 
Committees  have  been  formed  for 
western  Oregon  BLM  districts  that 
contain  Oregon  &  California  (O&C) 
Grant  Lands  and  Cpos  Bay  Wagon  Roads 
lands.  The  Act  establishes  a  six-year 
payment  schedule  to  local  counties  in 
lieti  of  funds  derived  from  the  harvest 
of  timber  on  federal  lands,  which  have 
dropped  dramatically  over  the  past  10 
years. 

The  Act  creates  a  new  mechanism  for 
local  community  collaboration  with 
federal  land  management  activities  in 
the  selection  of  projects  to  be  conducted 
on  federal  lands  or  that  will  benefit 
resources  on  federal  lands  using  funds 
under  Title  II  of  the  Act.  The  BLM 
Resource  Advisory  Committees  consist 
of  15  local  citizens  (plus  6  alternates) 
representing  a  wide  array  of  interests. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  concerning  the 
BLM  Resource  Advisory  Committees 
may  be  obtained  from  Wayne  Elliott, 
Designated  Federal  Official.  Eugene 
District  Office.  P.O.  Box  10226.  Eugene. 
Oregon  97440,  (541)  683-6600,  or 
wayne_elliott@or.  blm  .gov. 

Dated:  February  28,  2003. 
Julia  Dougan, 
Eugene  District  Manager. 
|FR  Doc.  0.3-5,190  Filed  3-6-03;  8:45  ami 
BH.UNG  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-91 0-03-1 020-PG] 

Notice  of  Public  Meeting,  New  Mexico 
Resource  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM)  New  Mexico 
Resource  Advisory  Council  (RAC),  will 
meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  on 
April  3-4,  2003.  at  the  NM  Tech.  Macey 
Center,  Galena  Room,  Olive  Lane, 
Socorro,  NM,  beginning  at  8  a.m.  The 
meeting  will  adjourn  between  4  and  5 
p.m.  both  days.  An  optional  Field  Trip 
is  planned  for  April  2  to  view  the 
Socorro  off-highway  vehicle  area  east  of 
Johnson  Hill,  Sierra  Ladrones 
Wilderness  Study  Area,  and  Ladrone 
Area  of  Critical  Environmental  Concern, 
private  in-holdings.  Dogs  Trials,  a  stop 
at  Riley  to  discuss  cultural  issues,  and 
Box  Canyon  Special  Management  Area. 
The  three  established  RAC 
subcommittees  will  meet  in  the  late 
afternoon  or  evening  on  Thursday.  April 
3.  The  public  comment  period  will 
begin  at  10  a.m.  on  Friday,  April  4.  and 
end  at  12  noon. 

SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  New  Mexico.  At  this 
meeting,  the  topics  we  plan  to  discuss 
include:  Wilderness  Study  Proposal, 
Socorro  Resource  Management  Plan, 
Resource  Management  Plan  Process. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  New  Mexico  RAC 
meetings  are  coordinated  with  the 
representative  of  the  Governor  of  the 
State  of  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  Herrera.  RAC  Coordinator.  New 
Mexico  State  Office,  Office  of  External 
Affairs,  Bureau  of  Land  Management, 
PO  box  27115,  Santa  Fe.  NM  87502- 
0115,(505)438-7517. 


Dated:  February  28,  2003. 
Linda  S.C.  Rundell. 
State  Director. 

(PR  Doc.  03-5435  Filed  2-6-03:  8:45  am] 
BiLUNG  CODE  431&-n-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-942-5700-BJ-044B) 

California:  Filing  of  Plat  of  Survey 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  filing  of  plat  of  survey. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  file  the  plats  of 
survey  of  the  lands  described  below  in 
the  bLM  California  State  Office. 
Sacramento.  California,  in  30  days  from 
the  date  of  publication  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  Lands  described  below 
have  been  officially  filed  at  the 
California  State  Office  of  the  Bureau  of 
Land  Management  in  Sacramento, 
California. 

Humboldt  Meridian,  California 

T.  4N..R1  W. 

Corrective  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  and  a 
portion  of  the  metes-and-bounds  survey 
of  the  Headwaters  Tract  under  (Group 
1354)  accepted  September  9,  2002  to 
meet  certain  administrative  needs  of  the 
BLM.  Areata  Field  Office. 

T.  6N..  R5E. 

Dependent  resurvey.  retracement.  and 
metes-and-bounds  survey  under  (Group 
1367)  accepted  September  30.  2002  to 
meet  certain  administrative  needs  of  the 
BLM.  Areata  Field  Office. 

Mount  Diablo  Meridian,  California 

T.  1  S..  R  25  E. 

Amended  protraction  diagram  for 
unsurveyed  area,  accepted  February  27, 
2002  to  mept  certain  administrative 
needs  of  the  BLM.  Bishop  Field  Office. 

T.  2  S..  R  21  E. 

Amended  protraction  diagram, 
accepted  March  4.  2002  to  meet  certain 
administrative  needs  of  the  BLM, 
Folsom  Field  Office. 

r.  29  N..  R4E. 

Dependent  resurvey  of  a  portion  of 
the  South  boundary,  and  the  metes-and- 
bounds  Survey  of  Tract  37.  under 
(Group  1360)  accepted  March  29.  2002 
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to  meet  certain  administrative  needs  of 
the  BLM.  Folsom  Field  Office. 

T.47N.,R1  W. 

Supplemental  plat  showing  new 
lotting  in  section  14.  accepted  April  8. 
2002  to  meet  certain  administrative 
needs  of  the  BLM.  Redding  Field  Office. 

T.6S.:R26E. 

Amended  protraction  diagram  for 
unsurveyed  area,  accepted  April  8.  2002 
to  meet  certain  administrative  needs  of 
the  BLM.  Bakersfield  Field  Office. 

T.6S..R27E. 

Amended  protraction  diagram  for 
unsurveyed  area,  accepted  April  8,  2002 
to  meet  certain  administrative  needs  of 
the  BLM.  Bakersfield  Field  Office. 

T.  30  S.,  RUE. 

Supplemental  plat  of  the  NW  */•  of 
section  2  and  N  V2  of  section  3,  accepted 
April  8,  2002,  to  meet  certain 
administrative  needs  of  the  BLM, 
Bakersfield  Field  Office. 

T.  10N.,R11E. 

Supplemental  plat  of  a  portion  of 
section  6.  accepted  April  15.  2002,  to 
meet  certain  administrative  needs  of  the 
BLM.  Folsom  Field  Office. 

T.  2S..R9  E. 

Supplemental  plat  showing  Tract  37. 
containing  new  lots  8,  9, 10.  11.  and  12. 
Replacing  old  lot  6  in  the  SW  V4  of 
section  23.  accepted  April  15.  2002.  to 
meet  certain  administrative  needs  of  the 
BLM.  Folsom  Field  Office. 

T.  6  S.,  R28E. 

Amended  protraction  diagram  for 
unsurveyed  area,  accepted  April  24. 
2002.  to  meet  certain  administrative 
needs  of  the  BLM.  Bishop  Field  Office 
and  Bakersfield  Field  Office. 

T.  5  S..  R29E. 

Amended  protraction  diagram, 
accepted  April  24,  2002.  to  meet  certain 
administrative  needs  of  the  BLM. 
Bishop  Field  Office  and  Bakersfield 
Field  Office. 

T.  5  S..  R  28  E. 

Amended  protraction  diagram  for 
unsurveyed  area,  accepted  April  24. 
2002,  to  meet  certain  administrative 
needs  of  the  BLM.  Bishop  Field  Office 
and  Bakersfield  Field  Office. 

T.  6  S.,  R29E. 

Amended  protraction  diagram  for 
unsurveyed  area,  accepted  April  24. 
2002  to  meet  certain  administrative 
needs  of  the  BLM.  Bishop  Field  Office 
and  Bakersfield  Field  Ofhce. 


T.8S.,R29E.  . 

Amended  protraction  diagram  for 
imsurveyed  area,  accepted  April  26, 
2002,  to  meet  certain  administrative 
needs  of  the  BLM,  Bishop  Field  Ofifce 
and  Bakersfield  Field  Office. 

T.  8  S.,  R  31  E. 

Amended  protraction  diagram  for 
unsurveyed  area,  accepted  April  29, 
2002.  to  meet  certain  needs  of  the  BLM. 
Bishop  Field  Office. 

T.  7S.,R27E. 

Amended  protraction  diagram  for 
unsurveyed  area,  accepted  May  7,  2002, 
to  meet  certain  needs  of  the  BLM, 
Bakersfield  Field  Office. 

T.8S.,R27E. 

Amended  protraction  diagram  for 
unsurveyed  area,  accepted  May  7,  2002, 
to  meet  certain  needs  of  the  BLM, 
Bakersfield  Field  Office. 

T.  32  N..R5W. 

Depeiulent  resurvey,  subdivision  of 
section  30,  and  metes-and-bounds 
survey  under  Group  (1336)  accepted 
June  18,  i002,  to  meet  certain  needs  of 
BLM,  Redding  Field  Office. 

T.33N..R11  W. 

Dependent  resurvey  and  metes-and- 
bounds  survey  of  tract  37  under  Group 
(1376)  accepted  June  20.  2002,  to  meet 
certain  needs  of  BLM,  Redding  Field 
Office. 

T.  21  N..R9W. 

Dependent  resurvey,  corrective 
dependent  resurvey  and  survey  under 
Group  (1156)  accepted  July  1,  2002,  to 
meet  certain  needs  of  BLM,  Redding 
Field  Office. 

T.38N.,R6E. 

Dependent  resurvey  and  subdivision 
of  sections  19  and  20,  accepted  July  1, 
2002,  to  meet  certain  needs  of  BLM, 
Alturas  Field  Office. 

T.18N..R10W. 

Corrective  dependent  resurvey, 
dependent  resurvey,  and  metes-and- 
bounds  survey,  under  Group  (1309) 
accepted  July  1,  2002,  to  meet  certain 
needs  of  the  BLM,  Redding  Field  Office. 

T.4N..R10E. 

Dependent  resurvey  and  subdivision 
of  section  3,  under  Group  (1328) 
accepted  July  1,  2002,  to  meet  certain 
needs  of  die  BLM,  Folsom  Field  Office. 

T.5N.,R10E. 

Dependent  resurvey  and  subdivision 
of  section  34,  under  Croup  (1328) 
accepted  July  1,  2002.  to  meet  certain 
needs  of  the  BLM.  Folsom  Field  Office. 


T.  30  S.,  R15E. 

Dependent  resurvey  and  subdivision 
of  section  19,  under  Group  (1329) 
accepted  July  3.  2002.  to  meet  certain 
needs  of  the  BLM,  Bakersfield  Field 
Office. 

T.  44  N.,  R7W. 

Dependent  resurvey  and  subdivision 
of  section  2,  under  Group  (1381) 
accepted  July  3.  2002.  to  meet  certain 
needs  of  the  BLM,  Redding  Field  Office. 

T.  2  N.,  R  25  E. 

Dependent  resurvey  and  subdivision 
of  section  13,  under  Group  (1338) 
accepted  Jidy  26,  2002,  to  meet  certain 
needs  of  the  BLM,  Redding  Field  Office. 

T.5S.-R30E. 

Dependent  resurvey  and  subdivision 
of  section  24,  under  Group  (1380) 
accepted  July  26,  2002,  to  meet  certain 
needs  of  the  BLM,  Bishop  Field  Office. 

T.  5  N..  R  25  E. 

Dependent  resurvey  and  subdivision 
of  section  28,  under  Group  (1348) 
accepted  July  26,  2002,  to  meet  certain 
needs  of  the  BLM,  Bishop  Field  Office. 

T  6N..R8  E. 

Dependent  resurvey  of  a  portion  of 
the  west  boundary,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  18,  under  Group  (1348) 
accepted  July  31.  2002.  to  meet  certain 
needs  of  the  BLM,  Palm  Springs  Field 
Office. 

T.1S..R27E. 

Dependent  resurvey  and  Metes-and- 
bounds  of  Tract  37,  under  Group  (1361) 
accepted  July  31,  2002,  to  meet  certain 
needs  of  the  BLM.  Bishop  Field  Office. 

T.  4  S.,  R30E. 

Dependent  resurvey  and  subdivision 
of  section  29.  under  Group  (1355) 
'  accepted  July  31.  2002.  to  meet  certain 
needs  of  the  BLM,  Bishop  Field  Office. 

T.2N.,R26E. 

Dependent  resurvey  and  subdivision 
and  metes-and-boimds  survey,  under 
Group  (1284)  accepted  August  1,  2002, 
to  meet  certain  needs  of  the  BLM, 
Bishop  Field  Office. 

T.16N.,R8E. 

Supplemental  plat  of  the  SWV4SWV4 
of  section  1,  under  Group  (1400) 
accepted  August  8,  2002,  to  meet  certain 
needs  of  the  BLM,  Folsom  Field  Office. 

T.47N..R12W. 

Dependent  resurvey  and  metes  and 
bounds  survey,  under  Group  (1310) 
accepted  August  13.  2002,  to  meet 
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certain  needs  of  the  BLM,  Redding  Field 
Office. 

T.  10S..R22E. 

Dependent  resurvey  and  subdivision 
of  section  11  and  15.  under  Group 
(1357)  accepted  August  13.  2002.  to 
meet  certain  needs  of  the  BLM. 
Bakersfield  Field  Office. 

T.  32  N..  R5W. 

Supplemental  plat  of  the  NE'ANE'A  of 
section  31.  accepted  September  13. 
2002.  to  meet  certain  needs  of  the  BLM, 
Redding  Field  Office. 

T.46N..R16E. 

Dependent  resurvey  and  metes-and- 
bounds  survey,  under  Group  (1383) 
accepted  September  13.  2002.  to  meet 
certain  needs  of  the  BLM.  Alturas  Field 
Office. 

T.  13S..R39E. 

Dependent  resurvey  and  subdivision 
of  sections  17,  18.  19.  and  20,  Under 
Group  (1350)  accepted  September  19. 
2002.  to  meet  certain  needs  of  the  BLM. 
Ridgecrest  Field  Office. 

San  Bernardino  Meridian,  California 

T.  13  S..R3E. 

Dependent  resurvey  and  subdivision 
of  section  25.  under  Group  (1382) 
accepted  January  23,  2002.  to  meet 
certain  needs  of  the  USDA.  Forest 
Service.  Cleveland  National  Forest. 

T.  11  N..R10E. 

Dependent  resurvey  and  subdivision 
of  section  29,  under  Group  (1389) 
accepted  February  8,  2002,  to  meet 
certain  needs  of  the  BLM,  Needles  Field 
Office. 

T.  1S..R1  E. 

Dependent  resurvey  and  subdivision 
of  the  NE'A  section  18,  under  Group 
(1389)  accepted  March  26.  2002.  to  meet 
certain  needs  of  the  BLM.  Needles  Field 
Office. 

T.  1  N..  R18W. 

Metes-and-bounds  survey  in  Rancho 
Las  Virgenes.  under  Group  (1349) 
accepted  July  1.  2002,  to  meet  certain 
needs  of  the  BLM.  Spring-South  Coast 
Field  Office. 

T.25N..R5E. 

Dependent  resurvey  and  subdivision, 
under  Group  (1379),  accepted  July  31. 
2002,  to  meet  certain  needs  of  the  BLM, 
Bishop  Field  Office. 

T.6S.,R3E. 

Dependent  resurvey  of  a  portion  of 
the  South  boundary,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 


of  sections  30,  31,  32,  and  33.  under 
Group  (1353)  accepted  August  1.  2002. 
to  meet  certain  needs  of  the  BLM,  Palm 
Springs-South  Coast  Field  Office. 

T.10andllS..RlW. 

Dependent  resurvey  of  a  portion' of 
the  subdivisional  lines  and  certain  tract 
boundaries.  Under  Group  (1358) 
accepted  August  26,  2002.  to  meet 
certain  needs  of  the  BLM,  Palm  Springs 
Field  Office. 

We  will  place  a  copy  of  the  plats  we 
described  in  the  open  files.  They  will  be 
available  to  the  public  as  a  matter  of 
information. 

If  BLM  receives  a  protest  against  any 
of  these  surveys,  as  shown  on  these 
plats,  prior  to  the  date  of  the  official 
filing,  we  will  stay  the  filing  pending 
our  consideration  of  the  protest. 

We  will  not  officially  file  these  plats 
until  the  day  after  we  have  accepted  or 
dismissed  all  protests  and  they  have 
become  final,  including  decisions  on 
appeals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  2800 
Cottage  Wav,  Room  W-1834, 
Sacramento,  CA  95825.  (916)  978-4310. 

Dated:  February  24,  2003. 
Lance  ].  Bishop, 

Chief,  Branch  of  Geographic  Services, 
Division  of  Support  Services. 
|FR  Doc.  03-5441  Filed  3-6-03:8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60  Day  Notice  of  Intention  To  Request 
for  Clearance  of  Information 
Collection,  Special  Park  Use 
Application  Forms,  Opportunity  for 
Public  Comment 

AGENCY:  National  Park  Service, 
.  Department  of  the  Interior. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-14.  44  U.S.C.  3507  and  5  CFR 
part  1320,  Reporting  and  Record 
Keeping  Requirements),  the  National 
Park  Service  (NFS)  invites  public 
comment  on  a  request  for  renewal  for 
the  information  collection  requirements. 
The  NPS  seeks  comments  on  the 
necessity  for  this  information  collection, 
the  accuracy  of  our  burden  estimates, 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be  collected 
and  alternative  methods  of  collection  to 
minimize  burden  and  improve  service 
to  the  public,  including  the  use  of 


automated  information  collection 
techniques  or  other  forms  of  information 
technology.  These  information 
collections  are  associated  with  permits 
implementing  provisions  of  the  agency 
regulations  pertaining  to  the  use  of 
public  lands.  The  application  forms  are 
up  for  renewal.  The  forms  have  been 
modified  slightly  and  are  the  subject  of 
this  request  for  comments. 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  6.  2003. 
ADDRESSES:  Comments  should  be 
addressed  to  Lee  Dickinson,  National 
Park  Service,  1849  C  Street,  NW.  (org. 
code  2460).  Washington,  DC  20240.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  renewal  of  the  forms,  as 
modified.  All  comments  will  become  a 
matter  of  public  record.  Copies  of  the 
above  mentioned  draft  forms  may  be 
obtained  from  the  Internet  at  http:// 
www.  nps.gov/poUcy/Dorders/ 
Permit form.pdf  or  by  contacting  Lee 
Dickinson. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Dickinson.  Ranger  Activities  Division. 
National  Park  Service,  at  telephone  202- 
513-7092.  or  by  e-mail  at 
lee_dickinson@nps.gov. 

SUPPLEMENTARY  INFORMATION:  There  are 
three  (3)  collection  information  forms 
up  for  renewal. 

Title:  Application  for  Special  Use 
Permit  (10-930);  Application  for 
Photography/Filming  Permit — Short 
Form  (10-931):  Application  for 
Photography/Filming  Permit — Long 
Form  (10-932). 

OMB  Number:  1024-O026. 

Expiration  Date  of  Approval: 
September  30.  2003. 

Type  of  Request:  Extension  of  and 
revision  to  currently  approved 
information  collection. 

Abstract:  The  National  Park  Service's 
legislative  mandate  is  to  preserve 
America's  natural  and  cultural  treasures 
unimpaired  for  future  generations, 
while  also  making  them  available  for  the 
enjoyment  of  the  visitor  (16  U.S.C.  1). 
NPS  regulations,  codified  at  title  36 
code  of  Federal  Regulations,  are 
promulgated  to  allow  for  the  enjoyment 
and  use  of  the  resource  by  the  public 
while  protecting  the  resource.  These 
forms  are  intended  to  gather  sufficient 
information  to  enable  park  managers  to 
be  able  to  approve  or  deny  the  requested 
uses  of  public  lands  authorized  in  36 
CFR  and,  if  approved,  to  provide 
sufficient  conditions  to  protect  park 
lands  firom  impairment  or  derogation  of 
the  resources,  values  and  purposes  for 
which  the  park  was  created.  "The  uses 
considered  under  these  information 


Federal  Register /Vol.  68,  No.  45 /Friday,  March  7.  2003 /Notices 


11133 


collection  applications  generally 
include  those  which  regidate  or  limit 
those  activities  not  available  to  the 
public  at  large,  such  as  special  events, 
commercial  filming,  and  grazing  in 
parks  where  such  activity  is  authorized 
by  law. 

Respondents:  Individuals,  not-for- 
profit  institution,  for  profit  businesses. 

Estimated  annual  burden  on 
respondents:  11,150  hours. 

Estimated  average  burden  hours  per 
response:  .6  hours. 

Estimated  average  number  of 
respondents:  18,600  annually. 

Estimated  frequency  of  response: 
18,600  annually. 

Leonard  E.  Stowe, 

Acting  Information  Collection  Cleamnce 
Officer.  National  Park  Service,  WAPC. 

[PR  Doc.  03-5499  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Statements;  Notice  of 
Availability 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
aimounces  the  availability  of  the  draft 
General  Management  Plan  and  draft 
Environmental  Impact  Statement  for 
Morristown  National  Historical  Park. 
New  Jersey.  The  draft  GMP/EIS 
proposes  a  long-term  approach  to 
managing  Morristown  NHP.  Consistent 
with  the  park's  mission.  NPS  policy, 
and  other  laws  and  regulations,  three 
alternatives  are  presented  to  guide  the 
management  of  the  park  over  the  next 
15  to  20  years.  The  alternatives 
incorporate  various  zoning  and 
management  prescriptions  to  ensure 
resource  preservation  and  public 
enjoyment  of  the  park.  The 
environmental  consequences  that  are 
anticipated  ft-om  implementing  the 
various  alternatives  are  evaluated  in  the 
report.  Impact  topics  include  cultural 
and  natvu-al  resources,  visitor 
experience,  park  operations,  the 
socioeconomic  environment, 
impairment,  and  sustainability. 
Alternative  C  is  the  preferred 
alternative. 

DATES:  The  draft  GMP/EIS  will  remain 
on  public  review  for  60  days,  from 
February  7,  2003  through  April  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Morristown  National 


Historical  Park,  30  Washington  Place, 
Morristown,  NJ  07960,  (973)  539-2016, 
ext.  201. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  document  will  be  available  for 
review  at  the  following  locations: 

•  Morristown  National  Park 
headquarters,  30  Washington  Place, 
Morristown,  New  Jersey 

•  Morris  County  Library,  30  E. 
Hanover  Avenue,  Whippany,  New 
Jersey 

•  The  Joint  Free  Public  Library  of 
Morristown  and  Morris  Township,  1 
Miller  Road,  Morristown,  New  Jersey 

•  Mendham  Borough  Library,  10 
Hilltop  Road,  Mendham,  New  Jersey 

•  Bernards  Township  Library,  32  S. 
Maple  Avenue,  Basking  Ridge,  New 
Jersey 

•  Somerset  County  Library.  1  Vogt 
Drive,  Bridgewater,  New  Jersey 

To  request  copies  of  the  document, 
please  contact  the  park.  After  public  and 
interagency  review  of  the  draft  GMP/ 
EIS,  comments  will  be  considered,  and 
a  final  EIS,  followed  by  a  Record  of 
Decision,  will  be  prepared.  The  process 
is  anticipated  to  be  completed  by  July 
2003. 

Comments  on  the  draft  General 
Management  Plan/Environmental 
Impacts  Statement  should  be  submitted 
to  Brian  Aviles,  Project  Manager,  at  the 
NPS  Boston  Support  Office,  15  State 
Street.  Boston,  MA  02109.  Comments 
may  also  be  faxed  to  (617)  223-5164. 

Dated:  January  9,  2003. 
Micliael  D.  Henderson, 

Superintendent,  Morristown  National 
Historical  Park. 

(PR  Doc.  03-5500  Filed  3-6-03;  8:45  am) 
BIUJNG  CODE  4310-7CM> 


DEPARTIMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

.    Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  15,  2003.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places,  National  Park  Service,  1849  C 
St.,  NW.,  2280,  Washington,  DC  20240; 
by  all  other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.,  NW.,  8th  floor, 
Washington  DC  20005;  or  by  fax,  202- 


343-1836.  Written  or  faxed  comments 
should  be  submitted  by  March  24,  2003. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register  of  Historic 
Places. 

GEORGIA 

DeKalb  County 

Briarcliff — Normandy  Apartments.  Roughly 
along  Briarcliff  Rd.,  Normandy  Dr.  and 
Chalmette  Dr.,  Atlanta,  03000136 

Jackson  County 

Jefferson  Historic  District,  Roughly  centered 
on  the  downtown  central.business  district 
of  Jefferson  extending  to  city  limits  to  NW 
and  SW,  Jefferson,  03000137. 

Jasper  County 

Phillips — Turner — Kelly  House.  3321  Calvin 
Rd.,  Monticello.  03000135 

Muscogee  County 

Peacock  Woods-Dimon  Circle  Historic 
District,  Bounded  by  Cherokee  and  Porest 
Aves.  and  13th  and  17th  Sts.,  Columbus. 
03000134 

INDL\NA     . 

Allen  County 

Wabash  Railroad  Depot,  530  State  St..  New 
Haven,  03000146 

Grant  County 

Jay,  Abijah  C.  House.  118  W  7th  St.,  Marion, 

03000145 
Jenkins.  Israel,  House,  7453  E  400  S,  Marion. 

03000139 

Hendricks  County 

Hendricks  County  Bridge  Number  316, 
Center  Rd..  Priendship  Gardens  over  White 
Lick  Creek,  Plainfield,  03000140 

Jacicson  County 

Beatty— Trimpe  Parm,  4475  E  IN  258, 
Seymour,  03000138 

Knox  County 

Hack  and  Simon  Ofrice  Building,  1006  N  3rd 
St.,  Vincennes,  03000141 

Lake  County 

Lowell  Commercial  Historic  District.  305— 
519  Commercial  Ave.  and  108-110  Clark 
St.,  Lowell,  03000144 

Marion  County 

Franklin.  Benjamin,  Public  School  Number 
36,  (Public  School  Buildings  in* 
Indianapolis  Built  Before  1940  MPS)  2801 
N.  Capitol  Ave..  Indianapolis.  03000143 

Indianapolis  Park  and  Boulevard  System, 
Roughly  bounded  by  38th  St..  Emerson, 
Southern  and  Tibbs  Aves..  ext.  to  Pall 
Creek  and  Pleasant  Run  Pkw>'s  to 
Shadeland,  Indianapolis,  Q3000149 

Morgan  County 

Cedar  Point  Farm.  8185  E.  IN  252. 

Morgantown,  03000148 
Mooresville  Commericial  Historic  District, 

roughly,  one  blk  N.S.  E  and  W  of  the  comer 

of  Main  and  Indiana,  Mooresville. 

03000147 
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Tippecanoe  County 

Dayton  Historic  District,  Roughly  bounded  by 
Walnut,  Harrison,  and  Pennsylvania  Sts., 
Dayton.  03000142 

TENNESSEE 

Haywood  County 

Woodland  Baptist  Church,  885  Woodland 
Church  Rd.,  VVoodland.  03000150 

Montgomery  County 

Guildfield  Missionary  Baptist  Church.  (Rural 
African-American  Churches  in  Tennessee 
MPS)  Guildfield  Church  Rd..  South 
Guthrie,  03000151  , 

UTAH 

Davis  County 

West  Bountiful  Historic  District.  800  West. 
400  North.  1000  North,  West  Bountiful, 
03000158 

Kane  County 

Kanab  (Union  Pacific)  Lodge.  (Kanab,  Utah 
MPS)  86  S  200  W,  Kanab,  03000153 

Kanab  Hotel  and  Cafe.  (Kanab,  UtA  MPS)  19 
W.  Center  St.,  Kanab,  03000152 

Salt  Lake  County 

Salt  Lake  Engineering  Works— Bogue  Supply 
Companv  Building.  741  W  400  S.  Salt  Lake 
City,  03000156 

San  Juan  County 

)ones.  Frederick  Issac  and  Mary  M..  House. 
117  E  200  S.  Monticello,  03000154 

Summit  County 

Echo  Post  Office,  3455  S.  Echo  Rd..  Echo, 
03000159 
,^  McPolin  Farmstead.  UT  224,  Park  City. 
03000155 

Utah  County 

Springville  Historic  District,  (Springville 
MPS)  Roughly  bounded  by  400  North,  400 
East.  800  South,  Main  St..  400  South  and 
400  West.  Springville.  03000157 

WASHINGTON 

King  County 

Cooper.  Frank  B..  Cooper  Elementary  School. 

4408  Delridge  Way  SW.  Seattle.  0.3000161 
Gaffney's  Lake  Wilderness  Lodge.  22500  SE 

248th  St.,  Maple  Valley.  03000163 
Northern  Bank  and  Trust  Building.  1500 

Fourth  Ave..  Seattle.  03000165 

Lpwis  County 

Centralia  Downtown  Historic  District. 

Roughly  bounded  by  Center  St..  Burlington 

Northern  right-of-wav,  Walnut  St.,  and 

Pearl  St.,  Centralia,  03000164 
Grac6  Evangelical  Church  of  Vader,  618  D  St., 

Vader,  03000162 

Pierce  County  ; 

North  Slope  Historic  District.  Area  bounded 
by  Division  Ave..  N.  Grant  Ave.  N.  Steele 
St..  and  N  I  St.,  Tacoma.  03(000160 

WISCONSIN 

Clark  County 

First  Church  of  Christ,  Scientist,  132  E 
Fourth  St..  Neillsville.  03000168 


Dane  County 

Cold.  Jens  and  Ingeborg,  House,  111  S  Fifth 
St.,  Stoughton,  03000169 

Door  County 

Bullhead  Point  Historical  and  Archeological 
District,  (Great  Lakes  Shipwreck  Sites  of 
Wisconsin  MPS)  N.  Duluth  Ave..  Stujgeon 
Bay, 03000167 

Oneida  County 

,  Jollywood,  999  Leatzow  Rd..  Three  Lakes, 
03000166 
IFR  Doc.  03-5502  Filed  3-6-03;  8:45  am) 

BILUNQ  CODE  431IK-7IM> 

DCPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  22,  2003.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places.  National  Park  Service,  1849  C 
St..  NW..  2280.  Washington.  DC  20240; 
by  all  other  carriers.  National  Register  of 
Historic  Places.  National  Park  Service. 
1201  Eye  St..  NW..  8th  floor. 
Washington,  DC  20005;  or  by  fax.  202-t 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  March  24,  2003. 

Beth  Boland. 

Acting  Keeper  of  the  National  Register  of 
Historic  Places. 

CONNECTICUT 

Hartford  County 

Colt  Industrial  District  (Boundary  Increase). 
34  Sequassen  St..  1-3  and  17  Van  Dyke 
Ave.,  and  47,  49,  50  and  53  Vredendale 
Ave..  Hartford.  03000171 

DELAWARE 

New  Castle  County 

Mount  Cuba,  3120  Barley  Mill  Rd., 
Greenville.  03000172 

GEORGIA 

Baldwin  County 

Fort— Hammond— Willis  Hou.se.  1760 
Irwinton  rd..  Milledgeville.  0,3000173 

MICHIGAN 

Livingston  County 

Fishbeck.  Jacob.  Farmstead,  5151  Crooked 
Lake  Rd.,  Genoa  Township.  03000178 


Washtenaw  County 

Devereaux,  Nathan  B..  Octagon  House.  66425 
Eight  Mile  Rd.,  Northfield,  03000177 

Wayne  County  , 

Cherry  Hill  Historic  District,  Cherry  Hill  and 

Ridge  Rds.,  Canton  Township.  03000176 
Clyde,  Thomas  and  Isabella  Moore,  House, 

50325  Cherry  Hill  Rd..  Canton  Township. 

03000175 
Truesdell,  Ephraim  and  Emma  Woodworth. 

House.  (Canton  Township  MPS)  1224 

Haggerty  Rd . .  Canton .  03000 1 74 

MISSOURI 

Crawford  County 

Wagon  Wheel  Motel.  Cafe  and  Station.  901- 
905  e.  Washington  St.,  Cuba.  03000183 

Greene  County 

Rock  Fountain  Court  Historic  District,  2400 
W.  College  St.,  Springfield,  03000179 

Jasper  County  66  Drive-In. 

17231  Old  66  Blvd.,  Carthage.  03000182 

St.  Louis  County 

Big  Chief  Restaurant.  17352  Old  Manchester 

Rd..  Wildwood.  03000181 
Red  Cedar  Inn.  1047  East  Osage,  Pacific. 

03000180 

RHODE  ISLAND 

Providence  County 

Smith — Ballou  House.  641  Harris  Avenue, 
Woonsocket,  03000184 

TEXAS 

Dallas  County 

Texas  Theatre,  231  W.  Jefferson  Blvd.,  Dallas, 
03000187 

Harris  County 

Texas  Company  Building,  1111  Rusk, 
Houston,  03000185 

Travis  County 

Fogel,  Seymour  and  Barbara.  House,  2411 
Kinney  Rd..  Austin.  03000186 

VIRGINIA 

Buena  Vista  Independent  City 

Buena  Vista  Colored  School,  30th  St.  and 
Aspen  Ave.,  Buena  Vista  (Independent 
City).  03000191 

Loudoun  County 

Smith.  William,  House,  38678  Piggott  Bottom 

rd..  Hamilton.  03000189 
Richmond  Independent  City  National 

Theater.  700-710  E.  Broad  St..  Richmond 

(Independent  City).  03000188 
Pine  Camp  Tuberculosis  Hospital.  4901  Old 

Brook  Rd..  Richmond  (Independent  City), 

03000190 

[FR  Doc.  03-5503  Filed  3-6-03:  8:45  amj 

BILLING  CODE  4310-70-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item:  American  Museum  of  Natural 
History,  New  York,  NY 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  Sec.  7,  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  American  Museum 
of  Natural  History,  New  York,  NY,  that 
meets  the  definition  of  "object  of 
cultural  patrimony"  under  25  U.S.C. 
3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  cultural  item  is  a  hat  resembling 
a  Tlingit  spruce  wood  hat  but  made  of 
brass.  A  row  of  sea  lion  whiskers 
inserted  into  the  hat  extends  halfway 
around  the  base.  The  whiskers  are  held 
in  place  by  twisted  thread.  Faceted  blue, 
red,  and  amber  beads  are  attached  to  the 
bases  of  most  of  the  whiskers.  Smaller 
blue  and  white  beads  are  attached  in 
various  places  along  the  length  of  some 
of  the  whiskers.  The  hat  is  topped  with 
four  cylinders  surmounted  by  a  four- 
scrolled  finial,  all  made  of  brass. 

The  brass  hat  was  procured  by  George 
Thorton  Emmons  at  an  unknown  date. 
In  1894,  the  American  Museum  of 
Natural  History  acquired  the  brass  hat 
from  Mr.  Emmons  and  accessioned  this 
cultural  item  into  its  collection  the  same 
year. 

The  cultural  affiliation  of  this  item  is 
Sitka  Tlingit  as  indicated  by  museum 
records  and  by  representatives  of 
Central  Council  Tlingit  and  Haida 
Indian  Tribes  of  Alaska  during 
consultation.  Central  Council  Tlingit 
and  Haida  Indian  Tribes  of  Alaska  has 
Bled  a  claim  for  this  cultural  item  on 
behalf  of  the  Kiks.adi  Clan  of  Sitka. 
Museum  records  and  consultation  with 
Central  Council  Tlingit  and  Haida 
Indian  Tribes  of  Alaska  indicate  that  the 
brass  hat  was  given  to  a  Sitka  Kiks.adi 
Clan  chief. 

Officials  of  the  American  Museum  of 
Natural  History  have  determined  that, 
pursuant  to  25  U.S.C.  3001,  Sec.  2 


(3)(D),  this  cultural  item  has  ongoing 
historical,  traditional,  or  cultiual 
importance  central  to  the  Native 
American  group  or  culture  itself,  rather 
than  property  owned  by  an  individual. 
Officials  of  the  American  Museum  of 
Natural  History  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001,  Sec.  2 
(2),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  this  object  of  cultural 
patrimony  and  Central  Council  Tlingit 
and  Haida  Indian  Tribes  of  Alaska. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Craig  Morris,  Acting  Director  of  Culttiral 
Resources,  American  Museum  of 
Natural  History,  Central  Park  West  at 
79th  Street,  New  York,  NY  10024, 
telephone  (212)  769-5883,  before  April 
7,  2003.  Repatriation  of  this  object  of 
cultural  patrimony  to  Central  Coimcil 
Tlingit  and  Haida  Indian  Tribes  of 
Alaska  on  behalf  of  the  Kiks.adi  Clan 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  American  Museum  of  Natural 
History  is  responsible  for  notifying 
Central  Council  Tlingit  and  Haida 
Indian  Tribes  of  Alaska,  Sealaska 
Corporation,  and  Sitka  Tribe  of  Alaska 
that  this  notice  has  been  published. 

Dated:  January  21,  2003. 

John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

(FR  Doc.  03-5508  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  U.S.  Department  of 
Defense,  Department  of  the  Army,  Fort 
Benning,  GA;  Correction 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice;  correction. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  Sec.  5,  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  the  U.S. 
Department  of  Defense,  Department  of 
the  Army,  Fort  Benning,  GA.  These 
human  remains  and  associated  funerary 
objects  were  removed  from  various  sites 
in  Chattahoochee,  Muscogee,  and 
Russell  Counties,  GA. 


This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
,   within  this  notice. 

This  notice  corrects  the  list  of  Native 
American  tribes  to  which  these  human 
remains  and  associated  funerary  objects 
are  affiliated.  The  Chickasaw  Nation, 
Oklahoma  was  inadvertently  omitted 
from  the  last  two  paragraphs  of  a  Notice 
of  Inventory  Completion  published  in 
the  Federal  Register  on  August  29,  2002 
(FR  Doc.  02-22000,  pages  55426-55428). 

Paragraphs  16  ana  17  are  corrected  by 
substituting  the  following  paragraphs: 

Based  on  the  above-mentioned 
information,  officials  at  Fort  Beiming 
and  the  U.S.  Army  installation  staff, 
U.S.  Army  Engineer  District,  St.  Louis, 
Mandatory  Center  of  Expertise  for  the 
Curation  and  Management  of 
Archaeological  Collections  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
25  individuals  of  Native  American 
emcestry.  Officials  at  Fort  Benning  and 
the  U.S.  Army  installation  staff,  U.S. 
Army  Engineer  District,  St.  Louis, 
Mandatory  Center  of  Expertise  for  the 
Curation  and  Management  of 
Archaeological  Collections  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  1,551  funerary  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  at  Fort 
Benning  and  the  U.S.  Army  installation 
staff,  the  U.S.  Army  Engineer  District, 
St.  Louis,  Mandatory  Center  of  Expertise 
for  the  Curation  and  Management  of 
Archaeological  Collections  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  reasonably  be 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Muscogee-speaking 
people  who  inhabited  the  region  prior  to 
their  removal  to  Oklahoma  and 
elsewhere  in  1836,  namely  the  Alabama- 
Coushatta  Tribes  of  Texas;  Alabama- 
Quassarte  Tribal  Towm,  Oklahoma; 
Chickasaw  Nation,  Oklahoma: 
Coushatta  Tribe  of  Louisiana;  Kialegee 
Tribal  Town,  Oklahoma;  Miccosukee 
Tribe  of  Indians  of  Florida:  Muscogee 
(Creek)  Nation,  Oklahoma;  Poarch  Band 
of  Creek  Indians  of  Alabama;  Seminole 


11136 


Federal  Register /Vol.  68.  No.  45 /Friday,  March  7,  2003 /Notices 


Nation  of  Oklahoma;  Seminole  Tribe  of 
Florida;  and  Thlopthlocco  Tribal  Town. 
Oklahoma. 

This  notice  has  been  sent  to  ofBcials 
of  the  Alabama-Coushatta  Tribes  of 
Texas;  Alabama-Quassarte  Tribal  Town, 
Oklahoma;  Chickasaw  Nation, 
Oklahoma;  Coushatta  Tribe  of 
Louisiana;  Kialegee  Tribal  Town,  • 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida:  Muscogee  (Creek)  Nation, 
Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama;  Seminole  Nation  of 
Oklahoma;  Seminole  Tribe  of  Florida; 
and  Thlopthlocco  Tribal  Town. 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Dr.  Christopher  E. 
Hamilton.  Attention:  ATZB-ELN-E, 
Cultural  Resource  Manager,  Fort 
Benning,  GA  31905-5000.  telephone 
(706)  545-2377,  before  April  7.  2003. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Alabama-Coushatta  Tribes  of  Texas: 
Alabama-Quassarte  Tribal  Town, 
Oklahoma;  Chickasaw  Nation, 
Oklahoma:  Coushatta  Tribe  of 
Louisiana;  Kialegee  Tribal  Town, 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida;  Muscogee  (Creok)  Nation, 
Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama;  Seminole  Nation  of 
Oklahoma;  Seminole  Tribe  of  Florida; 
and  Thlopthlocco  Tribal  Town, 
Oklahoma  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  December  12.  2002. 
|ohn  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc.  O.'1-.i.'iOO  Filed  3-6-03:  8:45  am) 

BILLING  CODE  4310-7»-S 


DEPARTMENT  OF  THE  INTERIOR 

ftational  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item:  Field  Museum  of  Natural  History, 
Chicago,  IL 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  Sec.  7.  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  Field  Museum  of 
Natural  History,  Chicago,  IL,  that  meets 
the  definition  of  "sacred  object"  under 
25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 


responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 

notice. 

The  cultural  item  is  a  Thunder  Clan 
War  Bundle,  which  consists  of  a  club, 
a  pipe  and  rest,  13  whistles,  animal 
skins,  3  small  containers,  a  fire  drill,  a 
headpiece,  and  a  rattle. 

The  museum  purchased  the  war 
bundle  in  1926  in  Winnebago,  NE.  from 
Oliver  La  Mere,  a  member  of  the 
Winnebago  Tribe  of  Nebraska.  The 
museum  accessioned  the  war  bundle 
into  its  collection  the  same  year. 

The  war  bundle  is  culturally  affiliated 
with  the  Ho-Chunk  people,  who  are 
now  the  Ho-Chunk  Nation  of  Wisconsin 
and  the  Winnebago  Tribe  of  Nebraska. 
In  a  letter  dated  April  20. 1998,  the 
Winnebago  Tribe  of  Nebraska  advised 
the  museum  that,  "(tlhe  Repatriation 
Department,  representing  the 
Winnebago  Tribe  of  Nebraska  has  agreed 
to  let  the  Ho-Chunk  Nation  of 
Wisconsin  repatriate  the  sacred 
Thunder  Clan  War  Bundle  (Catalog  No. 
155613)  from  the  Chicago  Field 
Museum  in  Chicago.  The  Winnebago 
Tribe  has  agreed  that  all  War  Bundles  go 
back  to  Wisconsin,  even  though  they 
come  from  Nebraska,  because  the  Ho- 
Chunk  Nation  still  does  War  Bundle 
ceremonies."  Based  on  this  letter  and 
other  information  provided  to  the 
museum  by  the  Ho-Chunk  Nation  of 
Wisconsin,  it  is  the  museum's 
understanding  that  the  Winnebago  Tribe 
of  Nebraska  no  longer  practices  the 
traditional  ways  of  the  Ho-Chunk 
people  and  that  the  Winnebago  Tribe  of 
Nebraska  will  not  seek  repatriation  of 
the  war  bundle  pursuant  to  NAGPRA. 

Officials  of  the  museum  have 
determined  that,  pursuant  to  25  U.S.C, 
Sec.  2  {3)(C).  this  cultural  item  is  a 
specific  ceremonial  object  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents. 

Officials  of  the  museum  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2  (2).  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  war 
bundle  and  the  Winnebago  Tribe  of 
Nebraska  and  the  Ho-Chunk  Nati9n  of 
Wisconsin. 

Officials  of  the  museum  recognize 
that  the  war  bundle  is  significant  to  the 
Ho-Chunk  Nation  of  Wisconsin,  and 
assert  that  the  museum  has  right  of 
possession  of  the  war  bundle.  However, 


the  museum  has  reached  an  agreement 
with  the  Ho-Chunk  Nation  of  Wisconsin 
that  will  allow  the  museum  to  return  the 
war  bundle  to  the  tribe  pursuant  to  the 
compromise  of  claim  provisions  of  the 
museum's  repatriation  policy.  The 
museum  will  return  the  war  bundle  to 
the  Ho-Chunk  Nation  of  Wisconsin  in 
reliance  upon  passage  by  the  Ho-Chunk 
Nation  Legislature  on  November  4, 
2002,  of  Resolution  #ll-04-02B.  "Tribal 
Property  Rights  of  Repatriated  Items," 
which  identifies  the  war  bundle  as  a 
sacred  object  and  provides  that  any 
object  repatriated  to  the  Hg-Chunk 
Nation  of  Wisconsin  shall  be  considered 
property  of  the  Ho-Chunk  Nation  of 
Wisconsin  and  shall  be  inalienable  from 
the  tribe. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  this  sacred  object  should 
contact  Jonathan  Haas,  MacArthur 
Curator  of  North  American 
Anthropology,  Field  Museum  of  Natural 
History,  1400  South  Lake  Shore  Drive, 
Chicago,  IL  60605,  telephone  (312)  665- 
7829,  before  April  7,  2003.  Repatriation 
of  this  sacred  object  to  the  Ho-Chunk 
Nation  of  Wisconsin  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

The  Field  Museum  of  Natural  History 
is  responsible  for  notifying  the  Ho- 
Chunk  Nation  of  Wisconsin  and  the 
Winnebago  Tribe  of  Nebraska  that  this 
notice  has  been  published. 


December  17.  2002. 
)ohn  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc.  03-5514  Filed  3-6-02:  8:45  am)     . 
BILUNG  CODE  4310-70-8 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Horner  Collection,  Oregon  State 
University,  Corvallis,  OR 

agency:  National  Park  Service,  Interior. 
ACTIONr-Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  Sec.  5.  of 
the  completion  of  an  inventory  of 
human  remains  in  the  possession  of  the 
Homer  Collection,  Oregon  State 
University,  Corvallis,  OR.  These  human 
remains  were  removed  from  Crescent 
City,  Del  Norte  County.  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
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U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Homer 
Collection  professional  staff  in 
consultation  with  representatives  of  the 
Confederated  Tribes  of  the  Grand  Ronde 
Community  of  Oregon;  Confederated 
Tribes  of  the  Siletz  Reservation,  Oregon; 
Elk  Valley  Rancheria,  California;  and 
Smith  River  Rancheria,  California. 

In  1892,  human  remains  representing 
one  individual  were  removed  from  an 
unknown  site  in  Crescent  City,  CA.  The 
human  remains  consist  of  a  skull,  on 
which  is  written  "1892  Crescent  City 
Cal  Indian  Skull."  The  skull  was 
included  as  part  of  the  Dr.  J.L.  Hill 
collection,  which  was  acquired  from  Dr. 
Hill's  daughter  in  1925.  It  is  unknown 
how  Dr.  Hill  acquired  these  humem 
remains  and  no  provenance 
docuinentation  is  available  other  than 
the  writing  on  the  skull.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Smith  River  Rancheria,  California 
believes  the  skull  to  be  that  of  a  Tolowa 
person.  The  territory  of  the  Tolowa 
people  extended  from  Wilson  Creek  in 
southern  Del  Norte  County,  CA, 
northward  along  the  coast  to  the  Sixes 
River,  OR,  and  eastward  to  the  crest  of 
the  Coast  Range.  The  Crescent  City  area 
was  heavily  occupied  by  Tolowa  people 
vvell  into  historical  times.  The  Smith 
River  Rancheria,  California  includes 
approximately  900  enrolled  Tolowa 
members. 

Officials  of  the  Horner  Collection 
have  determined  that,  pursuant  to  25 
U.S.C.  3001,  Sec.  2  (9-10).  the  human 
remains  listed  above  represent  the 
physical  remains  of  one  individual  of 
Native  American  ancestry.  Officials  of 
the  Homer  Collection  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2(2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Smith  River  Rancheria,  Califomia. 

The  Smith  River  Rancheria,  Califomia 
submitted  a  request  for  repatriation  of 
these  human  remains.  The  Confederated 
Tribes  of  the  Grand  Ronde  Community 
of  Oregon;  Confederated  Tribes  of  the 
Siletz  Reservation,  Oregon;  and  Elk 
Valley  Rancheria,  Califomia  have 
indicated  either  verbally  or  in  vmting 
that  they  agree  that  the  Smith  River 
Rancheria,  Califomia  is  the  appropriate 
claimant  for  these  human  remains. 


Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  hiunan  remains 
should  contact  Orcilia  Forbes,  Vice 
President  for  University  Advancement, 
Oregon  State  University,  2  Gill 
Coliseimi,  Corvallis,  OR  97331, 
telephone  (541)  737-9260,  before  April 
7,  2003.  Repatriation  of  these  human 
remains  to  the  Smith  River  Rancheria, 
Califomia  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

The  Homer  Collection^  is  responsible 
for  notifying  the  Confederated  Tribes  of 
the  Grand  Ronde  Community  of  Oregon; 
Confederated  Tribes  of  Siletz 
Reservation,  Oregon;  Elk  Valley 
Rancheria,  Califomia;  and  Smith  River 
Rancheria,  Califomia  that  this  notice 
has  been  published. 

Dated:  January  14.  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[VR  Doc.  03-5505  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Louisiana  State  University  Museum  of 
Natural  Science,  Baton  Rouge,  LA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  Sec.  5,  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  the 
Louisiana  State  University  Museum  of 
Natural  Science,  Baton  Rouge,  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  {d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  deternunations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Louisiana  State 
University  Museum  of  Natural  Science 
professional  staff  in  consultation  with 
representatives  of  the  Tunica-Biloxi 
Indian  Tribe  of  Louisiana. 

In  1934,  human  remains  representing 
five  individuals  were  excavated  by  Dr. 
James  A.  Ford  at  the  Angola  Farm  site 


(16WF002),  West  Feliciana  Parish.  LA. 
No  known  individuals  were  identified. 
The  7,899  funerary  objects  recovered 
during  this  excavation  are  7,298  glass 
beads,  15  shell  beads,  22  ceramic  beads, 
400  ceramic  sherds,  14  metal  gun 
fragments,  73  metal  nails  and  stakes,  1 
metal  button,  19  metal  pellets,  3  metal 
tinkers,  21  metal  fragments,  20  lead 
balls,  4  lead  pellets,  1  copper  fragment. 
2  pewter  buckles,  4  glass  fragments,  and 
2  stone  objects. 

In  1935  and  1939,  Dr.  Ford  donated 
the  human  remains  and  associated 
funerary  objects  to  the  Louisiana  State 
University  Museum  of  Natuiral  Science 
where  they  were  curated  until  1974 
when  they  were  loaned  to  Dr.  Jeffrey 
Brain  at  the  Peabody-Essex  Museum, 
Salem,  MA,  for  restudy.  The  human 
remains  and  associated  funerary  objects 
were  returned  to  the  Louisiana  State 
University  Museiun  of  Natural  Science 
in  2002. 

On  December  13,  2000.  the  National 
Park  Service  published  a  separate  notice 
of  inventory  completion  of  behalf  of 
Louisiana  State  University  Museum  of 
Natural  Science  for  the  remains  of  1 
individual  and  1 1  associated  funerary  • 
objects  from  the  Angola  Farm  site 
(16WF002)  (Federal  Register  Document 
00-31658,  pages  77907-77908). 

Officials  of  the  Louisiana  State 
University  Museum  of  Natural  Science 
have  determined  that,  pursuant  to  25 
U.S.C.  3001,  Sec.  2  (9)  and  2  (10),  the 
human  remains  described  above 
represent  the  physical  remains  of  five     ^ 
individuals  of  Native  American 
ancestry.  Officials  of  the  Louisiana  State 
University  Museum  of  Natural  Science 
also  have  determined  that,  pursuant  to 
25  U.S.C.  3001,  Sec.  2  (3)(A).  the  7,899 
objects  described  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Louisiana  State  University  Museum  of 
Natural  Science  have  determined  that, 
pursuant  to  25  U.S.C.  3001,  Sec.  2  (2). 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Tunica-Biloxi  Indian  Tribe  of 
Louisiana. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Rebecca  Saunders,  Curator 
of  Anthropology,  Louisiana  State 
University  Museum  of  Natmal  Science. 
119  Foster  Hall,  Baton  Rouge,  LA  70803, 
telephone  (225)  578-6562.  before  April 
7,  2003.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 


11138 


Federal  Register / Vol.  68,  No.  45 /Friday,  March  7,  2003/NoUces 


Federal  Register /Vol.  68,  No.  45 /Friday,  March  7,  2003 /Notices 


11139 


to  the  Tunica-Biloxi  Indian  Tribe  of 
Louisiana  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  December  18.  2002. 
John  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships. 

|FR  Doc.  03-5509  Filed  3-6-03;  8:45  am] 

HLUNO  C006  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Oakland  Museum  of  California, 
Oakland,  CA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3005.  Sec.  7,  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Oakland  Museum 
of  California,  Oakland,  CA,  that  meet 
the  defmition  of  "sacred  objects"  under 
25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  cultural  items  are  two  19th- 
century  shamans'  power  figures 
(Oakland  Museum  of  California 
accession  number  H18.781A-B).  Both 
are  carved  from  wood  and  depict  human 
figures  with  a  three-step  facial  structure 
and  a  skeletal  body  structure.  The  first 
figure  (H81. 781  A)  is  carved  with  its 
hands  on  its  belly  and  measures  18 
inches  by  1.5  inches  by  1  inch.  The 
second  figure  (H18.781B)  is  carved  with 
its  hands  at  its  sides  and  measures  17 
inches  by  1.75  inches  by  1.5  inches.  It 
has  inlaid  shell  eyes  and  a  broken  base. 

Both  figures  were  donated  to  the 
Oakland  Public  Museum  (now  Oakland 
Museum  of  California)  in  1927  by  Mrs. 
A.  EUwood  Brown.  It  is  unknown  how 
and  when  Mrs.  Brown  acquired  these 
figures.  They  originally  were  described 
and  catalogued  as  coming  from  the 
Pacific  Islands. 

Modern  researchers  have  identified 
these  objects  as  Quinault  shamans' 
figures.  Lawrence  Dawson  of  the  Lowie 
Museum  of  Anthropology  (now  Phoebe 
A.  Hearst  Museum  of  Anthropology)  at 


the  University  of  California.  Berkeley, 
CA.  identified  the  figures  as  shamans' 
wands  originating  from  the  Olympic 
Peninsula,  WA.  Dr.  Robin  Wright, 
Curator  of  Native  American  Art  at  the 
Burke  Museum,  University  of 
Washington.  Seattle.  WA,  described 
them  as  Quinault  shamans'  power 
figures.  Similar  objects  are  described  as 
Quinault  shamans'  rattles  by  Ronald 
Olsen  in  his  1967  book,  "The  Quinault 
Indian.  Adze,  Canoe,  and  House  Types 
of  the  Northwest  Coast."  Consuhation 
evidence  presented  by  representatives  of 
the  Quinault  Tribe  of  the  Quinault 
Reservation,  Washington  confirms  that 
these  figures  are  usedin  potlatches  and 
other  ceremonies,  including  the  first 
salmon  ceremony,  the  salmonberry 
feast,  and  the  elk  cefemony. 
Representatives  of  the  Quinault  Tribe  of 
the  Quinault  Reservation.  Washington 
have  also  stated  that  these  objects  are 
needed  by  traditional  religious  leaders 
for  the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents. 

Officials  of  the  Oakland  Museum  of 
California  have  determined  that, 
pursuant  to  25  U.S.C.  3001.  Sec.  2 
(3)(C),  these  cuhural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  Oakland 
Museum  of  California  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2  (2).  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these  sacred 
objects  and  the  Quinault  Tribe  of  the 
Quinault  Reservation,  Washington. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  sacred  objects 
should  contact  Ms.  Carey  Caldwell, 
Curator  of  Special  Projects,  History 
Department.  Oakland  Museum  of 
California.  1000  Oak  Street,  Oakland, 
CA  94607-4892.  telephone  (510)  238- 
3842.  before  April  7.  2003.  Repatriation 
of  these  sacred  objects  to  the  Quinault 
Tribe  of  the  Quinault  Reservation. 
Washington  may  proceed  after  that  date 
if  no  additional  claimants  come 
forward. 

The  Oakland  Museum  of  California  is 
responsible  for  notifying  the  Quinault 
Tribe  of  the  Quinault  Reservation. 
Washington  that  this  notice  has  been 
published. 

Dated:  January  21.2003. 
lohn  Rot>bin8, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
(PR  Doc.  03-5507  Filed  3-6-03;  8:45  am] 
BILLING  COOe  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  of 
Human  Remains  and  Associated 
Funerary  Objects  In  the  Possession  of 
the  Peabody  Museum  of  Archaeology 
and  Ethnology,  Harvard  University, 
Cambridge,  MA;  Correction 

AGENCY:  National  Park  Service.  Interior. 
ACnOdi:  Notice;  correction. 


Notice  is  here  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003,  Sec.  3,  ot 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University.  Cambridge.  MA. 
These  human  remains  and  associated 
funerary  objects  were  removed  from  a 
gravesite  near  Kelseyville.  Lake  County, 
CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003.  Sec.  5  {d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

This  notice  corrects  the  number  of 
associated  fimerary  objects  listed  in 
paragraphs  4  and  6  of  a  Notice  of 
Inventory  Completion  published  in  the 
Federal  Register  on  November  22.  2000 
(FR  Doc.  00-29834.  pages  70363-70364). 

Paragraph  4  is  corrected  by 
substituting  the  following  paragraph: 

In  1908.  himian  remains  representing 
one  individual  were  collected  by  Grace 
A.  Nicholson,  and  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  Lewis  H.  Farlow.  This 
individual  had  been  identified  as 
Captain  Posh-ka  of  the  Kuh-lah-na-pi 
Tribe  of  Pomo  Indians.  The  118 
associated  funerary  objects  are  10  lots  of 
shell  beads.  10  stone  beads,  30  clam 
shells,  5  stone  chips.  9  stone  knives,  5 
bone  fragments.  3  ceramic  fragments.  29 
buttons,  9  nails.  3  metal  toy  fragments, 
2  obsidian  fragments,  2  stone  pestles, 
and  1  stone  mortar. 

Paragraph  6  is  corrected  by 
substituting  the  following  paragraph: 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that  pursuant  to  43 
CFR  10.2  {d)(l),  the  human  remains 


listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that 
pursuant  to  43  CFR  10.2  (d)(2).  the  118 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  have  determined  that, 
pursuant  to  43  CFR  10.2  (c).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  human  remains  and  associated 
funerary  objects  and  the  Big  Valley 
Band  of  Pomo  Indians  of  the  Big  Valley 
Rancheria,  California.  This  notice  has 
been  sent  to  officials  of  the  Big  Valley 
Band  of  Pomo  Indians  of  the  Big  Valley 
Rancheria,  California,  and  the  Lake 
County  Inter-Tribal  NAGPRA 
Consortium.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Patricia  Capone, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
1 1  Divinity  Avenue.  Cambridge,  MA 
02138.  telephone  (617)  496-3702.  before 
April  7,  2003.  Repatriation  of  the  human 
remains  and  associated  funerary  objects- 
to  the  Big  Valley  Band  of  Pomo  Indians 
of  the  Big  Valley  Rancheria,  California 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  December  17,  2002. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  03-5504  Filed  3-6-03;  8:45  am) 
BHJJNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  U.S.  Department  of  the  Interior, 
Nattonal  Park  Service,  Sitka  National 
HIstorteal  Park,  Sttka,  AK 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C  3005,  Sec.  7.  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  U.S.  Department  of 
the  Interior.  National  Park  Service.  Sitka 
National  Historical  Park,  Sitka.  AK.  that 
meet  the  definition  of  "objects  of 


cultural  patrimony"  imder  25  U.S.C. 
3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003.  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  National 
Park  unit  that  has  control  of  these 
cultural  items.  The  Assistant  Director. 
Cultiu^al  Resources  Stewardship  and 
Partnerships  is  not  responsible  for  the 
determinations  within  this  notice. 

The  first  object  is  a  Russian 
blacksmith's  hammer  known  as 
K'alyaan  aayi  takl'  or  Katlian's  Hammer. 
The  hammerhead  is  iron,  formed  in  a 
modffied  cylindrical  shape.  Rounded, 
hammered  surfaces  are  at  both  ends, 
with  a  large  crack  miming  through  the 
entire  body  near  the  topside.  The 
hanmier  measures  14  centimeters  long 
by  4.5  centimeters  in  diameter.  An  oval 
hole  for  a  handle  is  in  the  middle  of  the 
length  of  the  head.  The  handle  is 
missing. 

In  1972  Mrs.  Mary  WiUiams,  a 
Kiks.adi  woman  of  Sitka.  AK,  sold  the 
hanuner  to  Sitka  National  Historical 
Park. 

The  claim  asserting  that  the  hammer 
is  an  object  of  cultural  patrimony  was 
filed  by  the  Central  Council  of  Tlingit 
and  Haida  Indian  Tribes  acting  on 
behalf  of  the  Kiks.adi  clan  of  Sitka,  AK. 
Originally  a  Russian  blacksmith's 
hammer,  it  was  captured  by  the  Kiks.adi 
during  their  1802  attack  on  the  Russian 
fort  at  Old  Sitka,  and  subsequently  used 
by  the  Kiks.adi  warrior  K'alyaan  during 
the  Kiks.adi  battle  against  the  Russians 
in  1804  at  the  mouth  of  Indian  River  in 
Sitka.  It  is  a  Western  object  that  took  on 
ceremonial  significance  in  Kiks.adi 
memory,  symbolizing  their  loss  of  life 
and  resistance  to  domination.  Oral 
history  recordings  and  archived 
docimientation  at  Sitka  National 
Historical  Park,  as  well  as  evidence 
provided  by  the  Kiks.adi  clan  of  Sitka, 
confirm  that  the  hammer  has  been  and 
is  of  ongoing  historical,  traditional,  or 
cultural  importance  to  the  clan  and  that 
no  individual  had  the  right  to  alienate 
it  from  clan  ownership. 

The  second  object  is  a  Chilkat  robe 
knowia  as  the  Yaaw  T'eiyi  Naaxein  or 
Herring  Rock  Robe.  The  robe  is  5  feet  4 
inches  wide  and  3  feet  long  at  its 
deepest  point,  with  a  row  of  fringe  16 
inches  long  along  the  bottom  edge.  It  is 
woven  of  goat  \yool  and  cedar  bark  in 
the  traditional  manner.  The  crest  design, 
woven  in  green,  black,  yellow,  and 
white,  represents  the  story  of  the 
Herring  Rock  in  Sitka. 

The  robe  was  commissioned  in  the 
traditional  manner  by  Mrs.  Sally 
Hopkins  of  the  Kiks.adi  clan  and  woven 


by  Mrs.  Aima  Klaney  of  Klukwan  in 
1938.  It  was  passed  from  Mrs.  Hopkins 
to  her  son,  Peter  Nielsen.  Peter  Nieflsen 
sold  the  robe  to  Mr.  Joe  Ashby  of  Sitka 
in  1967,  and  Mr.  Ashby  sold  the  robe  to 
the  Mt.  McKinley  Natural  History 
Association  in  1969.  The  Mt.  McKinley 
Natural  History  Association  donated  the 
robe  to  Sitka  National  Historical  Park 
that  year. 

The  claim  asserting  that  the  rohe  is  an 
object  of  cultural  patrimony  was  filed  by 
the  Central  Council  of  Tlingit  and  Haida 
Indian  Tribes  acting  on  behalf  of  the 
Kiks.adi  clan  of  Sitka.  AK.  Oral  history 
recordings,  archival  documentation,  and 
historical  photographs  in  the  collection 
of  Sitka  National  Historical  Park  and  the 
Southeast  Alaska  Indian  Cultural 
Center,  as  well  as  testimony  provided  by 
the  Kiks.adi  clan  of  Sitka,  identify  the 
Herring  Rock  site.  Herring  Rock  crest. 
Herring  Rock  story,  and  the  Herring 
Rock  robe  as  traditional  property  of  the 
Kiks.adi  clan  of  Sitka.  As  an  object  of 
cultural  patrimony,  the  Herring  Rock 
Robe  has  been  and  is  of  ongoing 
historical,  traditional,  or  cultural 
importance  central  to  the  clan  itself.  The 
clan  also  states  that  such  property  is 
held  in  perpetuity  by  the  group,  and 
may  not  be  alienated  by  an  individual 
clan  member. 

Officials  of  Sitka  National  Historical 
Park  have  determined  that,  pursuant  to 
25  U.S.C.  3001,  Sec.  2  (3)(D),  these 
cultural  items  have  ongoing  historical, 
traditional,  or  cultural  importance 
central  to  the  Native  American  group  or  ' 
culture  itself,  rather  than  property 
owned  by  an  individual. 

Officials  of  Sitka  National  Historical 
Park  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001,  Sec.  2  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  objects  of  cultural 
patrimony  and  the  Central  Council  of 
Tlingit  and  Haida  Indian  Tribes  acting 
on  behalf  of  the  Kiks.adi  clan  of  Sitka, 

ak: 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  objects  of  cultural 
patrimony  should  contact  Gary 
Gauthier,  Superintendent,  Sitka 
National  Historical  Park,  P.O.  Box  738. 
Sitka.  AK  99835.  telephone  (907)  747- 
6281.  before  April  7.  2003.  Repatriation 
of  these  objects  of  cultural  patrimony  to 
the  Central  Coimcil  of  Tlingit  and  Haida 
Indian  Tribes  acting  on  behalf  of  the 
Kiks.adi  clan  of  Sitka,  AK,  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Sitka  National  Historical  Park  is 
responsible  for  notifying  the  Central     ' 
Council  of  Tlingit  and  Haida  Indian 
Tribes  acting  on  behalf  of  the  Kiks.adi 
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clan  of  Sitka,  AK.  that  this  notice  has 
been  published. 

Dated:  January  21.2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  03-5513  Filed  3-6-03;  8:45  am) 
BIUJNG  COOe  4310-70-S 

DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Springfield  Science  Museum, 
Springfield,  MA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3005,  Sec.  7,  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Springfield 
Science  Museum,  Springfield,  MA,  that 
meet  the  definition  of  "sacred  objects'" 
under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C,  3003.  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  eight  cultural  items,  removed 
from  various  locations  in  western 
Massachusetts,  are  a  ceramic  elbow 
pipe,  a  steatite  elbow  pipe,  a  steatite 
pipe  with  incised  decoration,  a  clay 
tubular  pipe  stem,  a  worked  bone 
tubular  pipe,  a  steatite  turtle  pipe,  a 
slate  animal  effigy  pipe  bowl,  and  a 
steatite  platform  pipe. 

In  1929,  L.  Lamb  donated  a  ceramic 
elbow  pipe  from  an  unknown  site  in 
South  Hadley,  Hampshire  County,  MA, 
to  the  Springfield  Science  Museum.  The 
circumstances  surrounding  its  removal 
from  South  Hadley  are  unknown.  This 
pipe  likely  dates  to  the  Late  Woodland 
period  (circa  A.D.  1000-1580). 

In  1982,  the  Springfield  Science 
Museum  acquired  a  steatite  elbow  pipe 
from  an  unknown  site  in  Belchertown, 
Hampshire  County,  MA.  This  item  was 
donated  to  the  museum  by  C.W.  Hull 
who  purchased  it  from  S.  Grasso.  The 
circumstances  surrounding  its  removal 
from  Belchertown  are  unknown.  This 
pipe  likely  dates  to  the  Late  Woodland 
period  (circa  A.D.  1000-1580). 


Also  in  1982,  the  Springfield  Science 
Museum  acquired  a  steatite  tubular  pipe 
stem  with  incised  decorations  from  an 
unknown  site  in  Agawam,  Hampden 
County,  MA.  This  item  was  donated  to 
the  museum  by  C.W.  Hull.  The 
circumstances  siu-rounding  its  removal 
from  Agawam  are  unknown.  This  pipe 
likely  dates  to  the  Early  Woodland 
period  (circa  1000  B.C.-A.D.  600). 
In  1986,  the  Springfield  Science 
Museum  acquired  a  clay  tubular  pipe 
stem  and  a  worked  bone  tubular  pipe, 
which  had  been  removed  from  the  Bark 
Wigwams  site  (MA  site  19-HS-280). 
Northampton,  Hampshire  County,  MA, 
by  W.S.  Rodimon.  The  year  the  objects 
were  removed  is  unknown.  The  Bark 
Wigwams  site  likely  dates  to  the  Early 
Historic  period  (circa  A.D.  1625-1637) 
based  on  the  presence  of  Dutch  trade 
beads  recovered  from  the  site. 

Also  in  1986,  the  Springfield  Science 
Museum  acquired  a  steatite  turtle  pipe, 
which  had  been  removed  from  MA  site 
19-FR-24  in  Deerfield,  Franklin  County. 
MA,  by  W.S.  Rodimon.  The  year  it  was 
removed  is  unknown.  The  site  in 
Deerfield  likely  dates  to  the  Late 
Woodland  and  Contact  periods  (circa 
A.D.  1580-1700). 

Also  in  1986,  the  Springfield  Science 
Museum  acquired  a  slate  animal  effigy 
pipe  removed  from  the  Baptist  Hill  site 
in  Palmer,  Hampden  County,  MA,  by 
C.W.  Hull.  The  year  it  was  removed  is 
unknown.  The  Baptist  Hill  site  likely 
dates  to  the  Late  Woodland  and  Contact 
periods  (circa  A.D.  1580-1700). 

In  1986,  the  Springfield  Science 
Museum  acquired  a  steatite  platform 
pipe  removed  from  the  Riverside  Y-4 
site  (MA  sitel9-FR-269),  Gill,  Franklin 
County,  MA,  by  W.S.  Rodimon.  The 
year  it  was  removed  is  unltnown.  The 
site  in  Gill  likely  dates  to  the  Middle 
Woodland  period  (circa  A.D.  600-1000). 

Based  on  the  geographic  location  of 
these  sites  within  the  historically 
known  homeland  of  the  Mohican 
Indians,  these  pipes  are  most  likely 
culturally  affiliated  with  the 
Stockbridge  Munsee  Community, 
Wisconsin,  also  known  as  the 
Stockbridge  Munsee  Tribe  of  Mohican 
Indians.  The  Stockbridge  Indians  were 
removed  from  Massachusetts  in  the  late 
1700s.  Mohican  traditional  religious 
leaders  indicated  during  consultation 
that  the  pipes  are  needed  for  the 
practice  of  traditional  Mohican  religion 
by  present-day  adherents. 

Officials  at  the  Springfield  Science 
Museum  have  determined  that, 
pursuant  to  25  U.SiC.  3001,  Sec.  2 
(3)(C),  these  eight  pipes  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 


American  religions  by  their  present-day 
adherents.  Officials  of  the  Springfield 
Science  Museum  also  have  determined 
that.  jAirsuant  to  25  U.S.C.  3001,  Sec.  2 
(2),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  sacred  objects  and 
the  Stockbridge  Munsee  Community, 
Wisconsin. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  sacred  objects 
should  contact  David  Stier,  Director, 
Springfield  Science  Museum,  220  State 
Street,  Springfield,  MA  01103, 
telephone  (413)  263-6800,  extension 
321,  before  April  7,  2003.  Repatriation 
of  these  sacred  objects  to  the 
Stockbridge  Munsee  Community, 
Wisconsin  may  proceed  after  that  date 
if  no  additional  claimants  come 
forward. 

The  Springfield  Science  Museum  is 
responsible  for  notifying  the 
Stockbridge  Munsee  Community, 
Wisconsin  that  this  notice  has  been 
published. 

Dated:  January  24,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  03-5511  Filed  3-6-03;  8:45  am) 
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BOXING  COOE  4310-70-5 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Springfield  Science  Museum, 
Springfield,  MA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice.      

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003.  Sec.  5.  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  the 
Springfield  Science  Museum, 
Springfield,  MA.  These  human  remains 
and  associated  funerary  objects  were 
removed  from  various  sites  in  Florida. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  td)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 


A  detailed  assessment  of  the  himian 
remains  was  made  by  Springfield 
Science  Museum  professional  staff  in 
consultation  with  representatives  of  the 
Miccosukee  Tribe  of  Indians  of  Florida. 

In  1906,  human  remains  consisting  of 
one  bone  fragment,  representing  one 
individual,  were  removed  from  Rice 
Creek  Mound  (Florida  site  #8PU2), 
Putnam  County,  FL,  by  J.T.  Bowne. 
These  human  remains  were  donated  to 
the  Springfield  Science  Museum  in 
1925  by  Mr.  Bowne.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  Two 
projectile  points  collected  from  the  shell 
mound  have  been  identified  as  Putnam 
and  Levy  stemmed  varieties,  dating  the 
shell  mound  to  the  Archaic  period 
(5000-1000  B.C.). 

In  1906,  human  remains  consisting  of 
10  bone  fragments,  representing  a 
minimiun  of  1  individual,  were 
removed  from  a  shell  mound  on  the  east 
bank  of  the  St.  Johns  River,  5  miles  west 
of  Enterprise.  Seminole  Coimty,  FL,  by 
J.T.  Bowne.  These  remains  were 
donated  to  the  Springfield  Science 
Museum  in  1925  by  Mr.  Bowne.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
According  to  the  Florida  State 
Archaeologist,  this  site  is  either  the 
Mound  Near  Fort  Florida  (Florida  site 
#8VO50)  or  Fort  Florida  Mound  (Florida 
site  #8V049).  both  of  which  date  to  the 
St.  Johns  II  period  (A.D.  750-1562). 

In  1906,  human  remains  consisting  of 
42  bone  fragments,  representing  a 
minimum  of  2  individuals,  were 
removed  from  the  Spring  Grove  Shell 
Mound  (Florida  site  #V055),  Enterprise, 
Seminole  County,  FL,  by  J.T.  Bowne. 
These  human  remains  were  donated  to 
the  Springfield  Science  Museum  in 
1925  by  Mr.  Bowne.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
According  to  the  Florida  State 
Archaeologist,  this  site  dates  to  the 
Orange  period  (circa  2000-100  B.C.). 

In  1906,  human  remains  consisting  of 
41  bone  fragments,  representing  a 
minimum  of  1  individual,  were 
removed  from  a  burial  mound  at  Ross 
Hummock,  3  miles  south  of  Oak  HiU, 
Volusia  County.  FL,  by  J.T.  Bowne. 
These  human  remains  were  donated  to 
the  Springfield  Science  Museum  in 
1925  by  Mr.  Bowne.  No  known 
individual  was  identified.  The  four 
associated  funerary  objects  are  one 
turtle  carapace  fragment,  two  clam 
shells,  and  one  fragment  of  St.  Johns 
plain  pottery,  which  suggest  that  the  site 
dates  to  between  700  B.C.  and  A.D. 
1562. 

In  1906,  human  remains  consisting  of 
15  bone  fragments,  representing  a 


minimum  of  1  individual,  and  human 
remains  consisting  of  61  bone 
fragments,  representing  a  minimiun  of  2 
individuals,  were  removed  from  a  shell 
moimd  in  Oak  Hill,  Volusia  County,  FL, 
by  J.T.  Bowne.  These  human  remains 
were  donated  to  the  Springfield  Science 
Museum  in  1925  by  Mr.  Bowne.  No 
known  individuals  were  identified.  No . 
associated  funerary  objects  are  present. 
According  to  the  Florida  State 
Archaeologist,  the  site  is  either  Florida 
site  #VOl25  or  V0128,  both  of  which 
date  from  the  Mount  Taylor  period  to 
the  St.  Johns  period  (circa  5000  B.C.- 
A.D.  1562). 

In  1906,  human  remains  consisting  of 
31  bone  fragments,  representing  a 
minimum  of  3  individuals,  were 
removed  from.the  Hernandez  Shell 
Mound  (Cotton  site)  (Florida  site 
#8V083),  Ormond,  Volusia  County,  FL, 
^  J.T.  Bowne.  These  human  remains 
were  donated  to  the  Springfield  Science 
Museum  in  1925  by  Mr.  Bowne.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
According  to  the  Florida  State 
Archaeologist,  fragments  of  Orange 
plain.  Orange  incised,  St.  Johns  plain, 
St.  Johns  incised.  St.  Johns  cord-marked, 
and  St.  Johns  check-stamped  pottery 
recovered  from  the  site  suggest  that  the 
site  dates  from  1500  B.C.  to  A.D.  1562. 

In  1909.  himian  remains  consisting  of 
seven  bone  fragments,  representing  a 
minimum  of  two  individuals,  were 
removed  from  a  shell  mound  in 
Everglades,  Collier  County.  FL.  by  L.J. 
Sikes.*These  human  remains  were 
donated  to  the  Springfield  Science 
Moseum  in  1928  by  Mr.  Sikes.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Ten  fragments  of  St.  Johns  plain  pottery 
collected  in  the  vicinity  of  the  graves 
place  the  age  of  the  site  between  500 
B.C.  and  A.D.  1562. 

In  1912,  human  remains  consisting  of 
35  bone  fragments,  representing  a 
minimum  of  1  individual,  were 
removed  from  the  Orangedale  Shell 
Mound  (Florida  site  #8SJ21),  St.  Johns 
County,  FL.  by  C.B.  Moore  and  were 
donated  to  the  Springfield  Science 
Museum  the  same  year.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  According 
to  the  Florida  State  Archaeologist,  the 
plain  and  stamped  pottery  recovered  at 
the  site  dates  to  the  St.  Johns  I  and  D 
periods  and  places  the  age  of  the  site 
between  700  B.C.  and  A.D.  1562. 

In  1912,  himian  remains  consisting  of 
three  bone  fragments,  representing  a 
minimum  of  one  individual,  were 
removed  from  the  Old  Okahumpta  Shell 
Mound  (Florida  site  #LA57)  near  Old 
Okahumpta,  Lake  County,  FL,  by  C.B. 


Moore  and  were  donated  to  the 
Springfield  Science  Museum  the  same 
year.  No  luiown  individual  was 
identified.  The  associated  funerary 
objects  are  14  shell  beads.  According  to 
the  Florida  State  Archaeologist,  the  site 
dates  to  the  St.  Johns  II  period  (A.D. 
750-1562). 

The  nine  sites  listed  above  are  located 
within  the  known  territory  historically 
occupied  by  the  Miccosukee  Indians. 
During  consultation,  the  sites  were 
identified  as  earlier  occupation  areas  by 
representatives  of  the  Miccosukee  Tribe 
of  Indians. 

Officials  of  the  Springfield  Science 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001.  Sec.  2  (9- 
10),  the  human  remains  listed  above 
represent  the  physical  remains  of  a 
minimum  of  15  individuals  of  Native 
American  ancestry.  Officials  of  the 
Springfield  Science  Museum  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2  (3)(A).  the  18  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Springfield  Science  Museum  have 
determined  that,  pursuant  to  25  U.S.C.    . 
3001,  Sec.  2  (2),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Miccosukee  Tribe  of  Indians  of  Florida. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  David  Stier,  Director, 
Springfield  Science  Museum,  220  State 
Street,  Springfield,  MA  01103, 
telephone  (413)  263-6800,  extension 
321,  before  April  7,  2003.  Repatriation 
of  these  human  remains  and  associated 
funerary  objects  to  the  Miccosukee  Tribe 
of  Indians  of  Florida  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

The  Springfield  Science  Museiun  is 
responsible  for  notifying  the 
Miccosukee  Tribe  of  Indians  of  Florida 
that  this  notice  has  been  published. 

Dated:  January  17,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  03-5512  Filed  3-6-03:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
University  of  IMissouri-Columbia, 
Museum  of  Anthropology,  Columbia, 
MO 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  Sec.  5,  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  the 
University  of  Missouri-Columbia, 
Museum  of  Anthropology,  Columbia, 
MO.  These  human  remains  and  funerary 
objects  Were  removed  from  a  site  in 
Saline  County,  MO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Missouri-Columbia  professional  staff  in 
consultation  with  representatives  of  the 
Iowa  Tribe  of  Kansas  and  Nebraska; 
Iowa  Tribe  of  Oklahoma;  and  Otoe- 
Missouria  Tribe  of  Indians,  Oklahoma. 

Between  1939  and  1980,  human 
remains  representing  a  minimum  of  six 
individuals  were  removed  from  site 
23SA002  (Utz  site).  Saline  County,  MO, 
during  excavations  conducted  by 
University  of  Missouri-Columbia 
professional  staff,  supervised  field 
school  students,  and  volunteers  of  the 
Missouri  Archaeological  Society.  No 
known  individuals  were  identified.  The 
12  associated  funerary  objects  are  faunal 
remains,  5  pieces  of  debitage,  and  6  . 
pottery  fragments. 

Based  on  oral  tradition,  types  of 
associated  funerary  objects,  and 
historical  documents,  these  individuals 
have  been  determined  to  be  Native 
American.  Based  on  radiocarbon  dating, 
presence  of  trade  objects,  and  historical 
documents,  the  Utz  site  has  been 
identified  as  a  village  occupation 
estimated  to  date  to  approximately  A.D. 
1460-1712.  Oral  tradition,  archeological 
evidence,  and  historical  documents 
indicate  that  the  Utz  site  was  a  village 
of  the  Missouria  Tribe,  and  therefore. 
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the  burials  are  reasonably  believed  to  be 
culturally  affiliated  with  the  Otoe- 
Missouria  Tribe  of  Indians,  Oklahoma. 

Officials  of  the  University  of 
Missouri-Columbia  have  determined 
that,  pursuant  to  25  U.S.C.  3001.  Sec.  2 
(9-10),  the  human  remains  listed  above 
represent  the  physical  remains  of  six 
individuals  of  Native  American, 
ancestry.  Officials  of  the  University  of 
Missouri-Columbia  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2  (3)(A),  the  12  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
University  of  Missouri-<]olumbia  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2  (2).  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Otoe-Missouria  Tribe  of  Indians, 
Oklahoma. 

Additional  human  remains  and 
funerary  objects  from  the  Utz  site 
(23SA002)  were  jjescribed  in  two 
Notices  of  Inventory  Completion 
published  in  the  Federal  Register  July 
18,  2000  (FR  doc.  00-18137,  page 
44545),  and  April  3,  2001  (FR  doc.  01- 
8175,  pages  17732-17733),  and  were 
subsequently  repatriated  to  the  Iowa 
Tribe  of  Oklahoma  on  behalf  of  the 
Otoe-Missouria  Tribe  of  Indians,    ^ 
Oklahoma. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Michael  O'Brien,  Director, 
Museum  of  Anthropology,  317  Lowry 
Hall,  University  of  Missouri-Columbia, 
Columbia,  MO  65211,  telephone  (573)  ' 
882-4421.  before  April  7,  2003. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Otoe- 
Missouria  Tribe  of  Indians,  Oklahoma 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

The  University  of  Missouri-Columbia. 
Museum  of  Anthropology  is  responsible 
for  notifying  the  Iowa  Tribe  of  Kansas 
and  Nebraska;  Iowa  Tribe  of  Oklahoma; 
and  Otoe-Missouria  Tribe  of  Indians. 
Oklahoma  that  this  notice  has  been     . 
published. 

Dated:  Deoember  10,  2002. 
|ohn  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
IFR  Doc.  03-5515  Filed  3-6-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  Walter 
Elwood  Museum  and  the  Greater 
Amsterdam  School  District, 
Amsterdam,  NY 

AGENCY:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003.  Sec.  5,  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  Walter 
Elwood  Museum.  Amsterdam.  NY.  and 
in  the  control  of  the  Greater  Amsterdam 
School  District.  Amsterdam,  NY.  These 
human  remains  and  associated  funerary 
objects  were  removed  from  a  site  in 
Montgomery  County.  NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003.  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Walter 
Elwood  Museum  professional  staff  in 
consultation  with  representatives  of  the 
Akwesasne  Mohawk  Nation. 

In  1903  and  1904,  human  remains 
representing  a  minimum  of  four 
individuals  were  removed  from  the 
Wemp  site  (NYSM  site  #1100)  near  the 
hamlet  of  Fort  Hunter  in  the  town  of 
Florida,  Montgomery  County.  NY.  The 
human  remains  were  removed  either  by 
a  farmer  or  a  canal  worker  during  gravel 
excavations  to  repair  the  Erie  Canal,  and 
subsequently  were  purchased  by  Mr. 
Max  Reid.  Mr.  Reid's  daughter,  Mrs. 
Frazier  Whitcomb,  inherited  the  human 
remains  from  her  father.  In  1948,  Mrs. 
Whitcomb  donated  the  himian  remains 
to  the  Walter  Elwood  Museum.  No 
known  individuals  were  identified.  The 
five  associated  funerary  objects  are 
pottery  sherds. 

The  pottery  sherds  represent  types 
common  during  the  Late  Woodland 
period  that  preceded  the  historic 
Mohawk  settlement  at  Fort  Hunter.  The 
burials  excavated  at  the  Wemp  site  were 
located  on  a  gravel  ridge  east  of  Fort 
Hunter  where  Mohawk  groups 
established  one  of  two  remaining 
villages  in  the  Mohawk  Valley  in  the 


early  18th  century.  The  historically 
documented  "Lower  Mohawk  Castle," 
also  known  as  "Tionondoroge"  or 
"Tehandaloga,"  is  generally  assumed  to 
be  associated  with  a  settlement  located 
near  the  confluence  of  the  Schoharie 
Creek  and  the  Mohawk  River,  which 
included  the  Wemp  site  cemetery.  The 
Mohawk  people  established  the 
settlement  around  1710  and  most  had 
abandoned  it  by  1 776. 

Officials  of  the  Walter  Elwood 
Museiun  have  determined  that, 
pursuant  to  25  U.S.C.  3001.  Sec.  2  (9- 
10).  the  human  remains  listed  above 
represent  the  physical  remains  of  at 
least  four  individuals  of  Native 
American  ancestry.  Officials  of  the 
Walter  Elwood  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001.  Sec.  (3)(A),  the  five  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
himian  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Walter 
Elwood  Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001.  Sec.  2  (2). 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  humah 
remains  and  associated  funerary  objects 
and  the  Akwesasne  Mohawk  Nation. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  cultiually 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Ronald  E.  Limoncelli, 
Superintendent.  Greater  Amsterdam 
School  District.  11  Liberty  Street, 
Amsterdam,  New  York  12101.  telephone 
(518)  843-5217.  before  April  7,  2003. 
Repatriation  of  these  human  remains 
and  associated  funerary  objects  to  the 
Akwesasne  Mohawk  Nation  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Walter  Elwood  Museum  is 
responsible  for  notifying  the  Akwesasne 
Mohawk  Nation  that  this  notice  has 
been  published. 

Dated:  January  24.  2003. 
lohn  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  03-5510  Filed  3-6-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  GrtMip  (AMWG). 
Notice  of  Meeting 

AGENCY:  Bureau  of  Reclamation, 
Interior. 


action:  Notice  of  public  meeting. 

summary:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (AMWG). 
a  technical  work  group  (TWG),  a 
monitoring  and  research  center,  and 
independent  review  panels.  The  TWG  is 
a  subcommittee  of  the  AMWG  and 
provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 

Date  and  Location:  The  Glen  Canyon 
Dam  Adaptive  Management  Work 
Group  will  conduct  the  following  public 
meeting: 

Flagstaff,  Arizona — March  28,  2003. 
The  meeting  will  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  The  meeting  will  be 
held  at  the  Grand  Canyon  Monitoring 
and  Research  Center,  2255  N.  Gemini 
Drive,  Building  #3  Conference  Room, 
Flagstaff,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  address  the  status  of  the 
humpback  chub  in  the  Colorado  River. 
At  the  AMWG  Meeting  held  on  January 
28-29,  2003.  the  foUowring  motion  was 
passed:  "AMWG  meet  in  special  session 
on  or  about  April  1.  2003.  to  consider 
actions  to  implement  a  comprehensive 
research  and  management  program  for 
the  HBC.  and  in  the  interim  an  ad  hoc 
conunittee  of  AMWG.  TWG,  GCMRC, 
and  science  advisors  develop 
recommendations  and  report  to  AMWG 
at  the  special  session."  In  conjunction 
with  that  motion,  the  HBC  Ad  Hoc 
Group  was  formed  and  will  present 
their  report  to  the  AMWG  at  the 
meeting.  There  will  be  no  additional 
agenda  items. 

Time  will  be  allowed  for  any 
individual  or  organization  wishing  to 
make  formal  oral  comments  (limited  to 
5  minutes)  at  the  meeting. 

To  allow  full  consideration  of 
information  by  the  AMWG  members, 
written  notice  must  be  provided  to 
Dennis  Kubly,  Bureau  of  Reclamation. 
Upper  Colorado  Regional  Office,  125 
South  State  Street.  Room  6107.  Salt 
Lake  City.  Utah,  84138;  telephone  (801) 
524-3715;  faxogram  (801)  524-3858;  e- 
mail  at  dkubly@uc.usbr.gov  at  least  FIVE 
(5)  days  prior  to  the  meeting.  Any 
written  comments  received  will  be 


provided  to  the  AMWG  and  TWG 
members. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Kubly,  telephone  (801)  524- 
3715;  faxogram  (801)  524-3858;  or  via  e- 
mail  at  dkubly@uc.usbr.gov. 

Dated:  February  24,  2003. 
Randall  V.  Peterson, 
Manager.  Adaptive  Management  and 
Environmental  Resources  Division,  Upper  " 
Colorado  Regional  Office.  "  " 

(FR  Doc.03-5393  Filed  3-6-03;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  332-451] 

Advice  Concerning  Possible' 
Modifications  to  the  U.S.  Generalized 
System  of  Preferences,  2002  Review 

agency:  International  Trade 
Commission. 

ACTION^Institutipn  of  investigation  and ' 
scheduling  of  hearing. 

SUMMARY:  Following  receipt  on  February 
20.  2003.  of  a  request  from  the  United 
States  Trade  Representative  (USTR) 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g)).  the 
Commission  instituted  investigation  No. 
332-451.  Advice  Concerning  Possible 
Modifications  to  the  U.S.  Generalized 
System  of  Preferences,  2002  Review. 
Background:  As  requested  by  the   • 
USTR,  in  accordance  with  sections 
503(a)(1)(A).  503(e),  and  131(a)  of  the 
Trade  Act  of  1974  (1974  Act),  and  imder 
section  332(g)  of  the  Tariff  Act  of  1930. 
the  Commission  will  provide  advice  as 
to  the  probable  economic  effect  on  U.S. 
industries  producing  like  or  directly 
competitive  articles  and  on  consumers 
of  the  elimination  of  U.S.  import  duties 
for  all  beneficiary  countries  under  the 
GSP  for  the  following  HTS  subheadings: 
0406.20.51,  0710.22.37,  0710.22.40, 
0710.30.00,  0710.80.97  (pt.), 
0710.80.9730,  0710.90.91,  0804.20.80, 
1508.10.00,  1508.90.00.  1604.13.20. 
1604.13.30.  2001.90.20.  2008.19.20. 
2009.31.6020.  2009.39.6020,  2903.69.70 
(pts.),  2917.12.10,  2921.43.15, 
2921.43.80  (pt.),  2922.42.10,  7202.93.00 
(pt.).  8108.20.0010.  8528.12.3224. 
8528.12.3235.  8528.12.3250.  and 
8528.21.70.  In  providing  its  advice  on 
these  articles,  the  USTR  asked  that  the 
Conmiission  assume  that  the  benefits  of 
the  GSP  would  not  apply  to  imports  that 
would  be  excluded  from  receiving  such 
benefits  by  virtue  of  the  competitive 
need  limits  specified  in  section 
503(c)(2)(A)  of  the  19^4  Act. 
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As  requested  by  the  USTR,  in 
accordance  with  section  503(a)(1)(B), 
503(e)  and  131(a)  of  the  Trade  Act  of 
1974  (1974  Act),  and  under  authority 
delegated  by  the  President,  delegated  to 
the  USTR  by  sections  4(c)  and  8(c)  of 
Executive  Order  11846  of  March  31. 
1975.  the  Commission  will  provide 
advice  as  to  the  probable  economic 
effect  on  U.S.  industries  producing  like 
or  directly  competitive  articles  and  on 
consumers  of  the  elimination  of  U.S. 
import  duties  for  countries  designated 
as  least-developed  beneficiary 
developing  countries  in  general  note 
4(b)(i)  of  the  HTS  for  the  following  HTS 
subheadings:  8211.91.20,  8215.99.01, 
8215.99.10,  and  8215.99.30.  In 
providing  its  advice  on  these  articles, 
the  USTR  asked  that  the  Commission 
assume  that  the  benefits  of  the  GSP 
would  apply  to  imports  that  would  be 
normally  excluded  from  receiving  such 
benefits  by  virtue  of  the  competitive 
need  limits  specified  in  section 
503(c)(2)(A)  of  the  1974  Act  (an 
exemption  from  the  application  of  the 
competitive  need  limits  for  the  least- 
developed  beneficiary  developing 
countries  is  provided  for  in  section 
503(c)(2)(D)  of  the  1974  Act). 

As  requested  under  section  332(g)  of 
the  Tariff  Act  of  1930,  the  Commission 
will  provide  advice  as  to  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  directly  competitive 
articles  and  on  consumers  of  the 
removal  of  Russia  from  eligibility  for 
duty-free  treatment  under  the  GSP  for 
HTS  subheading  8108.90.60. 

As  requested  under  section  332(g)  of 
the  Tariff  Act  of  1930  and  in  accordance 
with  section  503(d)(1)(A)  of  the  1974 
Act.  the  Commission  will  provide 
advice  on  whether  any  industry  in  the 
United  States  is  likely  to  be  adversely 
affected  by  a  waiver  of  the  competitive 
need  limits  specified  in  section 
503(c)(2)(A)  of  the  1974  Act  for 
Argentina  for  1508.10.00,  2009.31.6020. 
and  2009.39.6020;  for  Brazil  for 
2909.19.14,  7202.93.00,  8413.30.10,  and 
8708.99.67;  for  India  for  7418.19.10, 
7418.19.50.  9405.50.20,  9405.50.30,  and 
9405.50.40;  for  Kazakhstan  for 
7202.50.00  and  8108.20.0010;  for 
Morocco  for  HTS  subheadings 
1604.13.20.  1604.13.30,  and  2001.90.20; 
for  Thailand  for  8414.51.00  (pt.), 
8528.12.28,  and  8544.30.00;  and  for 
Turkey  for  0813.10.00.  and  7113.19.29. 
•  With  respect  to  the  competitive  need 
limit  in  section  503{c)(2)(A)(i)(I)  of  the 
1974  Act.  the  Commission,  as  requested, 
will  use  the  dollar  value  limit  of 
$105,000,000. 

As  requested  by  the  USTR.  the 
Commission  will  seek  to  provide  its 
advice  not  later  than  May  21.  2003. 


EFFECTIVE  DATE:  February  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
Project  Manager.  Cynthia  B.  Foreso 
(202-205-3348  or  foreso@usitc.gov). 

(2)  Deputy  Project  Manager,  Eric  Land 
(202-205-3349  or  land@usitc.gov).  The 
above  persons  are  in  the  Commission's 
Office  of  Industries.  For  information  on 
legal  aspects  of  the  investigation, 
contact  William  Gearhart  of  the 
Commission's  Office  of  the  General 
Counsel  at  202-205-3091  or 
wgearhart@usitc.gov. 

Public  Hearing:  A  public  hearing  in 
connection  with  this  investigation  is 
scheduled  to  begin  at  9:30  a.m.  on  April 
8.  2003.  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street. 
SW.,  Washington,  DC.  All  persons  have 
the  right  to  appear  by  counsel  or  in 
person,  to  present  information,  and  to 
be  heard.  Persons  wishing  to  appear  at 
the  public  hearing  should  file  a  letter 
with  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
St.,  SW.,  Washington,  DC  20436,  not 
later  than  the  close  of  business  (5:15 
p.m.)  on  March  17,  2003.  In  addition, 
persons  appearing  should  file 
prehearing  briefs  (original  and  14 
copies)  with  the  Secretary  by  the  close 
of  business  on  March  20,  2003. 
Posthearing  briefs  should  be  filed  with 
the  Secretary  by  the  close  of  business  on 
April  14,  2003.  In  the  event  that  no 
requests  to  appear  at  the  hearing  are 
received  by  the  close  of  business  on 
March  19,  2003,  the  hearing  will  be 
canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  may  call  the  Secretary 
to  the  Commission  (202-205-1816)  after 
March  19,  2003,  to  determine  whether 
the  hearing  will  be  held. 

Written  Submissions:  In  lieu  of  or  in 
addition  to  appearing  at  the  public 
hearing,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  investigation.  Written  statements 
should  be  received  by  the  close  of 
business  on  April  14,  2003.  Commercial 
or  financial  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  for  inspection  by 
interested  persons.  The  Commission 
may  include  such  confidential  business 
information  in  the  report  it  sends  to 
USTR.  All  submissions  should  be 


addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington,  DC. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules, 
as  amended.  67  FR  68036  (Nov.  8, 
2002).  The  public  record  for  this 
investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://eclis.usitc.gov.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

By  order  of  the  Commission. 

Issued:  March  3.  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
IFR  Doc.  03-5400  Filed  3-&-03;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-1015-1016 
(Final)] 

Polyvinyl  Alcohol  From  Germany  and 
Japan 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 


SUMMARY:  The  Conunission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigations 
Nos.  731-TA-1015-1016  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  Germany  and  Japan  of  polyvinyl 
alcohol,  provided  for  in  subheading 
3905.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.' 


>  For  purposes  of  these  investigations,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  all  polyvinyl  alcohol  ("PVA") 
hydrolyzed  in  excess  of  80  percent,  whether  or  not 
mixed  or  diluted  with  commercial  levels  of 
defoamer  or  boric  acid,  except  as  noted  below. 

The  following  products  are  specifically  excluded 
from  the  scope  of  these  investigations: 

(1)  PVA  in  fiber  form 

(2)  PVA  with  hydrolysis  less  than  83  mole 
percent  and  certified  not  for  use  in  the  production 
of  textiles 

(3)  PVA  with  hydrolysis  greater  than  85  percent 
and  viscosity  greater  than  or  equal  to  90  cps 

(4)  PVA  with  a  hydrolysis  greater  than  85  percent, 
viscosity  greater  than  or  equal  to  80  cps  but  less 
than  90  cps,  certified  for  use  in  an  ink  jet 
application 


For  further  information  concerning 
the  conduct  of  this  phase  of  these 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

EFFECTIVE  DATE:  February  26,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
}yww. usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
edis.usitc.gov. 

SUPPLEMENTARY  INFORMATION: 


(5)  PVA  for  use  in  the  manufacture  of  an 
excipient  or  as  an  excipient  in  the  manufacture  of 
film  coating  systems  which  are  components  of  a 
drug  or  dietary  supplem'ent.  and  accompanied  by  an 
end-use  certification 

(6)  PVA  covalently  bonded  with  cationic 
monomer  uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater  than  one  mole 
percent 

(7)  PVA  covalently  bonded  with  carboxylic  acid 
uniformly  present  on  all  polymer  chains  in  a 
concentration  equal  to  or  greater  than  two  mole 
percent,  certified  for  use  in  a  paper  application 

(8)  PVA  covalently  bonded  with  thiol  uniformly 
present  on  all  polymer  chains,  certified  for  use  in 
emulsion  polymerization  of  non-vinyl  acetic 
material 

(9)  PVA  covalently  bonded  with  paraffin 

uniformly  present  on  all  polymer  chains  in  a 
concentration  equal  to  or  greater  than  one  mole 
percent 

(10)  PVA  covalently  bonded  with  silan  uniformly 
present  on  all  polymer  chains  certified  for  use  in 
paper  coating  applicatiou 

(11)  PVA  covalently  bonded  with  sulfonic  acid 
uniformly  present  on  all  polymer  chains  in  a 
concentration  level  equal  to  or  greater  than  one 
mole  percent 

(12)  PVA  covalently  bonded  with  acetoacetylate 
uniformly  present  on  all  polymer  chains  m  a 
concentration  level  equal  to  or  greater  than  one 
mole  percent . 

(13)  PVA  covalently.  bonded  with  pofyethylene 
oxide  uniformly  present  on  all  polymer  chains  in 
a  concentration  level  equal  to  or  greater  than  one 
mole  percent 

(14)  PVA  covalently  bonded  with  quaternary 
amine  uniformly  present  on  all  polymer  chains  in 
a  concentration  level  equal  to  or  greater  than  one 
mole  percent. 


Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
imports  of  polyvinyl  alcohol  from 
Germany  and  Japan  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C:  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  September  5,  2002,  by 
Celanese  Chemicals,  Ltd.  of  Dallas,  TX 
and  E.I.  du  Pont  de  Nemours  &  Co.  of 
Wilmington,  DE. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consimier  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  mi^t 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  'The  Secretary 

.  will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 

■  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminary'  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Stafif  Report 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on  April 
24,  2003,  and  a  public  version  will  be 


issued  thereafter,  pursuant  to  section 

207.22  of  the  Commission's  rules. 

Hearing 

The  Conunission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  May  8,  2003.  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  vmting  with 
the  Secretary  to  the  Commission  on  or 
before  May  1.  2003.  A  nonparty  who  has 
testimony  {hat  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  5.  2003, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party  - 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  May  1.  2003. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  May  15. 
2003;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  May  15, 
2003.  On  May  30,  2003.  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  3,  but 
such  final  comments  must  not  contain 
new  factual  information  and  must 
otherwise  comply  with  section  207.30  of 
the  Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
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the  requirements  of  sections  201.6. 
207.3.  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules, 
as  amended.  67  PR  6803^  (November  8. 

2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  March  3.  2003. 
Marilyn  R.  Abbott, 
Sffcretary  to  the  Commission. 
IFR  Doc.  03-5364  Filed  3-6-03;  8:45  am) 

BILLING  CODE  7020-02-P 


By  order  of  the  Commission. 

Issued:  March  4,  2003. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
IFR  Doc.  03-5599  Filed  3-5-03;  11:33  am] 

BILUNQ  COOE  7020-02-P  ' 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-008] 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  DATE:  March  17.  2003.  at  11 

a.m. 

place:  Room  101.  500  E  Street,  SW.. 

Washington.  DC  20436.  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-tA-423  and  731- 
TA-1 024-1 028  (Preliminary) 
(Prestressed  Concrete  Steel  Wire  Strand 
from  Brazil.  India.  Korea.  Mexico,  and 
Thailand) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  March  17. 
2003;  Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  or  before 
March  24.  2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACTION:  60-day  emergency  notice  of 
information  collection  under  review: 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired;  COPS 
Making  Officer  Redeployment  Effective 
("MORE")  Grant  Program  Application 
Kit. 

The  Department  of  Justice  Office  of 
Community  Policing  Services  has 
submitted  the  following  information  • 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  emergency  review  procedures  of 
the  Paperwork  Reduction  Act  of  1995. 
OMB  approval  has  been  requested  by 
March  14.  2003.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB.  Office  of  Information 
Regulation  Affairs.  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-6466.  Washington.  DC  20503. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Written  conmients  and/or 
suggestions  regarding  additional 
information,  including  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Gretchen  DePasquale,  202- 
305-7780,  Office  of  Community 
Oriented  Poficing  Services.  1100 
Vermont  Avenue.  NW..  Washington.  DC 
20530. 

Written  comments  and  suggestions 
fi-om  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection:  COPS 
Making  Officer  Redeployment  Effective 
("MORE")  Grant  Program  Application 
Kit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Department  of  Justice,  Office 
of  Community  Oriented  Policing 
Services  (COPS)  Form  Number.  N/A. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary  State,  local  and  Tribal 
law  enforcement  agencies.  Other: 
University  police,  housing  authorities, 
and  school  districts.  Abstract:  The 
information  collected  will  be  used  by 
the  COPS  Office  to  determine  whether 
law  enforcement  agencies  are  eligible 
for  one  year  grants  specifically  targeted 
to  provide  funding  for  technology  and 
equipment.  The  grants  are  meant  to 
enhance  law  enforcement  IT 
infrastructure  and  community  policing 
efforts  in  these  communities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated 
2,500  responses  per  year.  The  estimated 
amount  of  time  required  for  the  average 
respondent  to  respood  is  26  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  number  of  annual 
burden  hours  associated  with  this 
collection  is  65,000. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW.,  Patrick  Henry 
Building,  Suite  1600.  NW.,  Washington, 
DC  20530. 


Federal  Register / Vol.  68,  No.  45 /Friday,  March  7,  2003 /Notices 


11147 


Dated:  February  27,  2003. 

Brenda  Dye^, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  03-5523  Filed  3-6-03;  8:45  am] 

BU.UNG  COOE  4410-AT-M 

DEPARTMENT  OF  JUSTICE 

OfNce  of  Justice  Program 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  reinstatement, 
without  change, ^f  a  previously 
approved  collection  for  which  approval 
has  expired;  COPS  Universal  Hiring 
Program  (UHP)  and  COPS  in  Schools 
(CIS)  Grant  Applications. 

'I'he  Department  of  Justice  (DOJ), 
Office  of  Office  of  Community  Oriented 
Policing  Services  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  theFederal  Register 
Volume  67,  Number  219,  page  68885  on 
November  13.  2002,  allowing  for  a  60 
day  comment  period. 

"The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  April  7.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  desk 
Officer,  Washington.  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for,  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique&^or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Universal  Hiring  Program  and  COPS  in 
Schools  Grant  Applications. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  number:  None.  Sponsoring 
component:  Office  of  Community 
Oriented  Policing  Services,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primar)':  State,  local  and  tribal 
govenmients.  Other:  none.  The  COPS 
Office  requests  OMB  approval  of  a 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired.  It  will 
continue  to  be  used  by  state,  local  and 
tribal  jurisdictions  to  apply  for  federal 
funding  which  will  be  used  to  increase 
the  niunber  of  sworn  law  enforcement 
positions  in  their  law  enforcement 
agencies.  These  grants  are  meant  to 
enhance  law  enforcement 
infrastructures  and  community  policing 
efforts  in  both  local  communities 
(Universal  Hiring  Program)  and  local 
schools  (COPS  in  Schools). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  an  estimated  3,500 
respondents  (or  grantees):  2,000 
respondents  for  the  UHP,  and  1 ,500 
respondents  for  the  CIS.  The  estimated 
amount  of  time  required  for  the  average 
respondent  is  8  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  31,500  estimated 
burden  hours  associated  with  this 
collection:  18,000  annual  burden  hours 
for  UHP,  and  13.500  burden  hours  for 
CIS. 


If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security'  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Heruy  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  February  27,  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 

States  Department  of  Justice. 

(FR  Doc.  03-5522  Filed  3-^-03;  8:45  am] 

BILUNG  COOE  4410-18-M 


DEPARTW^ENT  OF  JUSTICE   = 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement— "Executive  Training  for 
Women — Team  Development" 

agency:  National  Institute  of 
Corrections,  Department  of  Justice. 

ACTION:  Sohcitation  for  a  cooperative 
agreement. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC),  announced  the  availability  of 
fluids  in  FY2003  for  a  cooperative 
agreement  to  fimd  the  project, 
"Executive  Training  for  Women — Team 
Building".  This  announcement, 
published  in  the  Federal  Register 
.  February  20,  2003,  (Volume  68.  Number 
34.  Page  8308-8311).  is  amended  to 
clarify  funding  availability  for  FY2004. 

Funds  Available:  The  award  amount 
will  be  limited  to  a  maximum  of 
$175,000  (direct  and  indirect  costs) 
$100.00  will  he  paid  in  FY2003  and 
$75,000  in  FY2004. 

Number  of  Awards:  One  (1 ). 

NIC  Application  Number:  03P22.  This 
number  should  appear  as  a  reference 
line  in  the  cover  letter,  in  box  11  of 
Standard  Form  424,  and  on  the  outside 
of  the  envelope  in  which  the  application 
is  sent. 

Catalog  of  Federal  Domestic 
Assistance  Number  is:  16.601,  Title: 
Training  and  Staff  Development. 

Executive  Order  12372:  This  program 
is  not  subject  to  the  provisions  of 
Executive  Order  12372. 

Dated:  March  3,  2003. 
Morris  L.  Tlugpen, 

Director,  National  Institute  of  Corrections. 
(FR  Doc.  03-5524  Filed  3-6-03;  8:45  am) 

nUMG  CODE  441»-3»-M 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement— "Best  Practices  in  Prison 
Staffing  Analysis" 

agency:  National  Institute  of 
Corrections,  Department  of  Justice. 
ACTION:  Solicitation  for  a  cooperative 
agreement. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC),  announces  the  availability  of 
funds  in  FY  2003  for  a  cooperative 
agreement  to  fund  the  project  "Prison 
Staffing  Analysis."  NIC  will  award  a  one 
year  cooperative  agreement  to  develop  a 
training  program,  with  accompanying 
materials,  which  can  be  used  by  state 
prisons  to  train  their  staff  on  how  to 
conduct  a  prison  staffing  analysis;  to 
examine  staffmg  patterns  and  needs  in 
women's  prisons  as  well  as  special 
offender  populations,  such  as  units  for 
the  mentally  ill  and  chronically  ill,  and 
to  provide  staffing  recommendations  for 
these  units;  and  to  identity  best 
practices  which  are  used  in  conducting 
a  prison  staffing  analysis.  A  total  of 
$100,000  (direct  and  indirect  costs)  is 
reserved  for  this  project  commencing  in 
fiscal  year  2003. 

A  cooperative  agreement  is  a  form  of 
assistance  relationship  where  the 
National  Institute  of  Corrections  is 
substantially  involved  during  the 
performance  of  the  award.  The  recipient 
of  the  award  will  be  selected  through 
the  competitive  solicitation  process. 
DATES:  Applications  must  be  received 
by  4  p.m.  Eastern  Standard  Time  on 
April  25,  2003. 

ADDRESSES:  Mailed  applications  must  be 
sent  to:  Director.  National  Institute  of 
Corrections.  320  First  Street.  NW..  Room 
5007.  Washington.  DC  20534. 
Applicants  are  encouraged  to  use 
Federal  Express.  UPS,  or  similar  service 
to  ensure  delivery  by  the  due  date  as 
mail  at  NIC  is  still  being  delayed  due  to 
extensive  screening  procedures. 

Hand  delivered  applications  should 
be  brought  to  500  First  Street,  NW., 
Washington.  DC  20534.  At  the  front 
desk,  call  (202)  307-3106.  extension  0 
for  pickup.  Faxed  or  emailed 
applications  will  not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  this  announcement  and  the 
required  application  forms  can  be 
downloaded  from  the  NIC  Web  page  at 
www.nicic.org  (Click  on  "cooperative 
agreements.")  Hard  copies  of  the 
announcement  can  be  obtained  by 
calling  Rita  Rippetoe  at  1-800-995- 


6423  extension  44222  or  e-mail 
rippetoe@bop.  gov. 

All  technical  or  programmatic 
questions  concerning  this 
announcement  should  be  directed  to 
Madeline  Ortiz,  National  Institute  of 
Corrections.  She  can  be  reached  by 
calling  1-800-995-6423  extension 
30481  or  by  e-mail  at  mmortiz@bop.gov. 
SUPPLEMENTARY  INFORMATION: 
Background:  The  National  Institute  of 
Corrections  has  offered  the  training 
program,  "Conducting  Prison  Staffing 
Analysis,"  xiver  the  last  several  years. 
Many  participants  have  taken  nimierous 
ideas  from  this  program  back  to  their 
home  agencies  to  implement  within 
their  institutions.  The  manuals  used  in 
the  training  programs  are  available  to 
the  field  through  the  NIC  Information 
Center.  These  manuals  will  help  inform 
the  applicant  about  the  scope  of  the 
course  work  provided  through  those 
programs.  In  addition,  the  NIC  Jails 
Division  has  produced  a  document  and 
e-learning  program  regarding  staffing 
analysis  in  jails  which  may  also  provide 
helpful  information.  The  "Staffing 
Analysis  Workbook  for  Jails"  is 
available  on  the  NIC  Web  site  [http:// 
www.nicic.org:  click  on  "publications" 
then  "jails").  For  a  CD  of  the  e-leaming 
training  "Staffing  Analysis  for  Jails" 
contact  Sharon  Floyd,  NIC  Prisons' 
Division,  at  1-800-995-6423  ext  44072. 

In  2002  the  National  Institute  of 
Corrections'  Prisons  Division  and 
Information  Center  conducted  a  survey 
of  state  corrections  agencies  on  the 
subject  of  staffing  needs  and  analysis  of 
women's  prisons  as  well  as  special 
offender  population  units,  such  as  for 
the  mentally  ill  and  the  chronically  ill. 
The  responses  varied  from  state  to  state, 
however,  the  survey  identified  a  clear 
need  for  different  staffing  requirements 
for  these  prison  populations.  Results  of 
this  survey  will  be  available  after  March 
15.  2003.  on  the  NIC  Web  site  (http:// 
www.nicic.org). 

Numerous  changes  in  the  correctional 
environment,  such  as  budget  reductions, 
changes  in  the  characteristics  of  the 
-workforce,  changes  in  the  demographics 
and  characteristics  of  the  inmate 
population,  have  created  an  even  more 
pronounced  need  for  assessing  the 
current  policies  and  procedures  that 
systems  have  in  place  for  establishing 
staffing  patterns. 

A  goal  of  the  Prisons  Division  is  to 
provide  the  most  current  information  to 
correctional  managers  regarding  prison 
staffing  analysis.  Included  in  this 
project  will  be  the  compilation  of 
relevant  materials  from  past  programs, 
the  development  of  new  information 
regarding  staffing  analysis  for  women's 


prisons  and  special  population  units, 
and  identification  of  "best  practices"  in 
the  field  of  prison  staffing  analysis. 

Purpose:  To  develop  a  training 
program  which  can  be  used  by  state 
prisons  to  train  staff  how  to  conduct  a 
staffing  analysis,  to  provide  information 
on  staffing  analysis  in  women's  prisons 
and  special  population  units,  and  to 
identify  "best  practices"  used  in 
conducting  staffing  analysis  by 
departments  of  corrections  for  state 
prisons. 

Scope  of  Work:  The  awardee  will 
research  the  NIC  training  materials, 
-  examine  other  sources  of  information 
regarding  staffing, analysis  in  prisons, 
and  obtain  specific  information  from 
various  adult  state  and  federal 
correction  agencies  to  complete  the 
following  tasks: 

1 .  Identify  criteria  required  to  conduct 
a  valid  staffing  analysis  in  general  male 
inmate  populations,  women's  prisons 
populations,  and  for  special  populations 
such  as  mentally  ill  and  chronically  ill. 

2.  Update  the  assessment  tool  used  in 
previous  NIC  programs  as  an  example, 
not  a  mudel,  of  a  comprehensive  tool  for 
assessing  a  correctional  agency's  staffing 
requirements.  Examples  of  assessment 
instruments  from  other  correctional 
systems  that  meet  established  criteria 
should  also  be  considered  and  included 
in  the  training  material  if  the  awardee 
thinks  advisable. 

3.  Provide  an  example,  or  examples, 
of  staffing  assessment  instruments  that 
may  be  used  in  women's  prisons  as  well 
as  special  offender  population  units, 
such  as  for  the  mentally  ill  and  the 
chronically  ill.  This  can  be  done 
through  identifying  systems  with 
existing  formulas/strategies  that  meet 
established  criteria,  or  the  awardee  may 
need  to  develop  formulas/strategies. 

4.  Provide  a  comprehensive  list  of  the 
range  of  issues  that  a  correctional 
agency  should  address  in  their  staffing 
plans.  Provide  sample  policies  and 
procedure  that  readers  could  use  to 
improve  their  own. 

5.  Identify  "best  practices"  which 
have  been  identified  from  state 
departments  of  corrections  regarding 
staffing  analysis  for  various  types  of 
offender  populations. 

6.  Develop  a  training  program,  with 
all  necessary  materials,  which  can  be 
used  by  a  state  prison  to  train  staff  on 
conducting  a  staffing  analysis.  The 
training  materials  are  intended  to  be 
used  on  site  at  a  prison  without  the 
liecessity  of  an  NIC  instructor.  The 
delivery  method  may  include  e- 
leaming,  self-explanatory  course  and 
workbook,  in-house  trainer  delivered 
content,  or  other  methods  as  identified 
by  the  awardee.  The  materials  must  be 
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amenable  to  delivery  on  site  without 
outside/consultant  expertise; 

7.  Compile  relevant  materials  from 
previous  NIC  training  programs  and 
other  sources  on  staffing  analysis  into  a 
workbook  which  can  be  used  as  part  of 
the  developed  training  program. 

8.  Identify  strategies  that  could  be 
used  to  defend  appropriate  staffing 
levels  in  the  climate  of  budget 
reductions.  Case  examples  where 
staffing  analysis  have  been  used 
successfully  to  defend  appropriate 
staffing  levels  should  be  included. 

Specific  Requirements:  1 .  The 
applicant  must  proposed  a  project  team 
which  includes  a  person(s)  widi  prison 
staffing  analysis  expertise  and  a 
person(s)  with  correctional  management 
and  operations  experience. 
Documentation  of  the  principal's  and  all 
team  members  relevant  knowledge, 
skills,  abilities,  and  specific  experience 
related  to  carrying  out  the  described 
tasks  must  be  included  in  the 
application. 

2.  The  person  designated  as  project 
director  must  be  the  person  who  will 
manage  the  project  on  a  day-to-day  basis 

'  and  who  has  full  decision  making   - 
authority  to  work  with  the  NIC  project 
manager.  This  person  must  have  enough 
time  dedicated  to  the  project  to  assure 
they  are  available  to  direct  the'  day-to- 
day activities  of  the  project  and  to  be 
available  for  collaboration  with  the  NIC 
project  manager. 

3.  Applicants  should  identify  in  the 
proposal  specific  strategies  for  assuring 
a  collaborative  effort  between  their 
project  team  and  NIC.  Specific  examples 
of  successful  collaboration  with  NIC  or 
other  agencies  will  be  helpful.  The 
requirement,  in  federal  law  and  policy, 
that  NIC/the  government  agency  be 
"substantially  involved"  in  all  aspects 
of  the  project  work  needs  to  be 
addressed  in  the  proposal. 

Application  Requirements: 
Applications  must  be  submitted  using 
OMB  Standard  Form  424,  Federal 
'Assistance,  and  attactmients.  (Copies 
can  be  downloaded  from  the  NIC  Web 
page  at  http:www.nicic.org/service/ 
coop/default.htm.)  The  applications 
should  be  concisely  written,  typed 
double-spaced  and  refer  to  the  project 
by  the  "NIC  Application  Number;"  and 
Title  in  this  announcement. 

Submit  an  original  and  six  copies. 
The  original  should  have  the  applicant's 
signature  in  blue  ink.  A  cover  letter 
must  identify  the  responsible  audit 
agency  for  the  applicant's  financial 
accoimts. 

The  narrative  portion  of  this 
cooperative  agreement  application 
should  include,  at  a  minimum: 


1.  A  brief  paragraph  indicating  the 
applicant's  understanding  of  the 
purpose  of  this  cooperative  agreement; 

2.  One  or  more  paragraphs  detailing 
the  applicants  understanding  of  the 
history  of  and  need  for  doing  staffing 
analysis  in  prisons; 

3.  A  brief  paragraph  summarizing  the 
project  goals  and  objectives; 

4.  A  clear  description  of  the 
methodology  for  project  completion  and 
achievement  of  its  goals; 

5.  A  clearly  developed  Project  Plan 
which  demonstrates  how  and  when  the 
various  goals  and  objectives  of  the 
project  will  be  achieved  through  its 
various  activities  so  as  to  produce  the 
required  results; 

6.  A  chart  of  measurable  project 
milestones  and  time  lines  for  the 
completion  of  each  milestone; 

7.  A  description  of  the  qualifications 
of  the  applicant  organization  emd  each 
project  staff  direct  experience  in 
conducting  staffing  analysis  should  be 
highlighted; 

8.  A  description  of  the  staffing  plan 
for  the  project,  including  the  role  of 
each  project  staff,  the  percentage  of  the 
time  commitment  for  each  (in  days),  the 
relationship  among  the  staff  (who 
reports  to  whom),  and  a  statement  from 
individual  staff  that  they  will  be 
available  to  work  on  this  project  and 
meet  the  required  level  of  experience. 

9.  A  budget  detailing  all  costs  for  the 
project,  shows  consideration  for  all 
contingencies  for  this  project,  and  notes 
a  commitment  to  work  within  the 
budget  proposed.  The  budget  should  be 
divided  into  object  class  categories  as 
shown  on  application  Standard  Form 
424A.  A  budget  narrative  must  be 
included  which  explains  how  all  costs 
were  determined. 

Authority:  Public  Law  93-415. 

Funds  Available:  The  award  will  be 
limited  to  a  maximum  of  $100,000 
(direct  and  indirect  costs).  Funds  may 
only  be  used  for  the  activities  that  are 
linked  to  the  desired  outcome  of  the 
project.  No  funds  are  transferred  to  state 
or  local  governments.  This  project  will 
be  a  collaborative  venture  with  the  NIC 
Prisons  Division. 

Eligibility  of  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  private  agency, 
educational  institution,  organization, 
individuals  or  team  with  expertise  in 
the  requested  areas  in  order  to 
successfully  meet  the  objectives  of  this 
project. 

Review  Considerations:  Applications 
received  under  this  announcement  vvrill 
be  subject  to  a  3-  to  5-member  Peer 
Review  Process. 

Number  of  Awards:  One  (1). 


NIC  Application  Number:  03P25.  This 
number  should  appear  as  a  reference 
line  in  the  cover  letter,  in  box  1 1  of 
Standard  Form  424.  and  on  the  outside 
of  the  envelope  in  which  the  application 
is  sent. 

Catalog  of  Federal  Domestic 
Assistance  Number  is:  16.601.  Title: 
Training  and  Staff  Development.     ^ 

Executive  Order  12372:  This  program 
is  not  subject  to  the  provisions  of 
Executive  Order  12372. 

Dated:  March  3,  2003. 
Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections. 
(FR  Dor.  03-5525  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4410-36-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

All  Items  Consumer  Price  Index  for  All 
UrtMin  Consumers  United  States  City 
Average 

Pursuant  to  Section  112  of  the  1976 
amendments  to  the  Federal  Election 
Campaign  Act  (Pub.  L.  94-283,  2  U.S.C. 
441a),  the  Secretary  of  Labor  has 
certified  to  the  Chair  of  the  Federal 
Election  Commission  and  publishes  this 
notice  in  the  Federal  Register  that  the 
United  States  City  Average  All  Items 
Consumer  Price  Index  for  All  Urban 
Consumers  (1967=100)  increased  264.8 
percent  from  its  1974  annual  average  of 

147.7  to  its  2002  annual  average  of 
538.8.  Using  1974  as  a  base  (1974=100). 
I  certify  that  the  United  States  Cify 
Average  All  Items  Consumer  Price  Index 
for  All  Urban  Consumers  thus  increased 

264.8  percent  from  its  1974  annual 
average  of  100  to  its  2002  annual 
average  of  364.8. 

Signed  at  Washington.  DC  on  the  3rd  day 
of  March.  2003. 

Elaine  L.  Chao, 

Secretary  of  Labor. 

[FR  Doc.  03-5408  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  4S10-24-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,626] 

Crowe  Logging,  Inc.,  Encampment, 
WY;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  January 
22,  200^  in  response  to  a  worker 
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petition  filed  by  a  company  official  on 
behalf  of  workers  at  Crowe  Logging, 
Inc.,  Encampment,  Wyoming. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  24th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-5417  Filed  3-6-03;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50.887] 

General  Binding  Corporation,  Notice  of 
Termination  of  Investigation,  De 
Forest,  Wl 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  February 
13,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
General  Binding  Corporation.  De  Forest, 
Wisconsin. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
January  31.  2003  (TA-W-50.813)  that  is 
the  subject  of  an  ongoing  investigation 
for  which  a  determination  has  not  yet 
been  issued.  Further  investigation  in 
this  case  would  duplicate  efforts  and 
serve  no  purpose;  therefore  the 
investigation  under  this  petition  has 
been  terminated. 

Signed  at  Washington.  DC  this  21st  day  of 
February,  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-5420  Filed  3-6-03;  8:45  am] 
BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,799] 

General  Electric  Industrial  Systems, 
Salem,  VA;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  received  on  September 
30,  2002,  petitioners  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 


apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  General  Electric  Industrial 
Systems,  Sal§m,  Virginia  was  signed  on 
September  3,  2002,  and  published  in  the 
Federal  Register  on  September  23,  2002 
(67  FR  59551). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  General  Electric  Industrial 
Systems.  Salem.  Virginia,  engaged  in 
activities  related  to  production  of  drives 
and  control  systems,  was  denied 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  Section 
222(3)  of  the  Trade  Act  was  not  met. 
The  contributed  importantly  test  is 
generally  demonstrated  through  a 
survey  of  customers  of  the  workers' 
firm.  Results  of  the  survey  revealed  that 
customers  did  not  increase  their  imports 
of  competitive  products  during  the 
relevant  period.  The  subject  firm  did  not 
import  drives  and  control  systems 
during  the  relevant  period. 

In  requesting  reconsideration,  the 
petitioner(s)  stated  that  their  function  as 
engineers  merited  separate 
consideration  from  the  negative 
determination  issued  to  production 
workers.  This  separate  consideration 
appears  to  be  based  on  the  belief  that 
their  jobs  had  been  shifted  overseas  and 
the  understanding  that  "the  moving  of 
business  functions  overseas  is  the 
equivalent  of  importing  products  when 
U.S.  jobs  are  eliminated." 

The  work  conducted  by  the 
engineering  group  is  considered  a 
service.  Since  the  engineering  worker 
group  was  engaged  in  design  and 
development  and  not  the  actual 
production  of  drive  and  control  systems 
produced  at  the  subject  plant  they  do 
not  meet  the  eligibility  requirements 
under  section  222  of  the  Trade  Act  of 
1974.  as  amended.  Only  in  very  limited 
instances  are  service  workers  certified 
for  TAA.  namely  the  worker  separations 
must  be  caused  by  a  reduced  demand 
for  their  services  from  a  parent  or 
controlling  firm  or  subdivision  under 
certification  for  TAA.  If  import  impact 
had  been  established  for  the  production 
workers  of  General  Electric  Industrial 


Systems,  only  then,  could  the  engineers 
be  included  in  a  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the  . 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  5th  day  of 
February  2003.  : 

Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-5415  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,775] 

Harman  Wisconsin,  Inc.,  Prairie  Du 
Chien,  Wl;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  February 
4.  2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Harman  Wisconsin,  Inc.. 
Prairie  du  Chien.  Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  26th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-5418  Filed  3-6-03:  8:45  am) 

BOUNO  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,779] 

Jacobson  Greenliouse,  Inc.  Spokane, 
WA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigafion  was  initiated  on  February 
4.  2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  of  Jacobson  Greenhouse,  Inc., 
Spokane.  Washington. 

The  petitioning  group  of  workers  was 
separated  from  the  Jacobson 
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Greenhouse,  Inc.,  Spokane,  Washington 
in  January  1998,  when  the  company 
ceased  all  its  production.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  20th  day  of 
February,  2003. 
Linda  G.  Poole,     , 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-5419  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  451&-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-41,448] 

Ocwen  Technology  Xchange, 
Carlsbad,  CA;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  received  on  October  7, 
2002,  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  August  27.  2002, 
and  published  in  the  Federal  Register 
on  September  10,  2002  (67  FR  57456). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of  Ocwen 
Technology  Xchange.  Carlsbad. 
California  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 


of  the  Trade  Act  of  1974,  as  amended; 
was  not  met.  The  denial  was  based  on 
evidence  the  workers  developed 
software  for  e-commerce  and  software 
solutions  used  in  the  mortgage  and  real 
estate  industries.  The  workers  did  not 
produce  an  article  eis  required  for 
certification  under  Section  222  of  the 
Trade  Act  of  1974. 

The  petitioner  alleges  that  software 
development  activities  conducted  at  the 
Carlsbad.  California  plant  were  shifted 
to  an  affiliated  foreign  source.  The 
petitioner  further  states  that  the  parent 
firm  shipped  the  software  that  was  in  a 
later  stage  in  the  development  back  to 
the  United  States  for  quality 
adjustments  to  the  software  prior  to  the . 
release  of  the  software. 

The  Department  considers  the 
development  stage  of  an  article  as  a 
service  activity.  In  the  case  of  the 
workers  identified  as  developing 
software,  they  were  exclusively  engaged 
in  the  development  and  design  of  a 
product,  rather  than  the  actual 
production  of  an  article,  they  do  not 
produce  an  article  within  the  meaning 
of  section  222(3)  of  the  Trade  Act  of 
1974. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  10th  day  of 
February  2003. 
Edward  A.  Tomcluck, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  03-5414  Filed  3-6-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act  ")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. . 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  lateV  than  March  17.  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  17. 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  LJ.S. 
Department  of  Labor.  Room  C--5311.  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  12th  day  of 
February.  2003. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


Appendix 


[Petitions  Instituted  Between  01/27/2003  and  01/31/2003] 

TA-W 

Subject  firm  (petitioners)    . 

Location  ' 

Date  of 
institution 

Date  of 
petition 

50.684 

Producto  Machine  Company  (Comp)  

Elm  Tex,  Inc.  (Comp) 

First  Source  Furniture  Group  (Comp) 

Bridgeport,  CT 

Springfield,  MA 

Halls,  JN  

01/27/2003 
01/27/2003 
01/27/2003 
01/27/2003 
01/27/2003 

01/24/2003 

50,685 

01/24/2003 

50,686 

12/30/2002 

50,687 

Metso  Paper  (Wkrs) 

Golden  Northwest  Aluminum  (USWA) 

Betoit,  Wl 

The  Dalles.  OR  

01/14/2003 

50.688 

01/15/2003 
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TA-W 


50.689  .. 

50.690  ... 

50.691  ... 

50.692  ... 

50.693  ... 

50.694  ... 

50.695  ... 

50.696  ... 

50.697  ... 

50.698  ... 

50.699  ... 

50.700  ... 

50.701  ... 

50.702  ... 

50.703  ... 

50.704  ... 

50.705  .. 

50.706  .. 

50.707  .. 

50.708  .. 

50.709  .. 

50.710  .. 

50.711  .. 

50.712  .. 

50.713  .. 

50.714  .. 
50,715":. 

50.716  .. 

50.717  .. 

50.718  .. 

50.719  .. 

50.720  .. 

50.721  .. 

50.722  .. 

50.723  .. 

50.724  .. 

50.725  .. 

50.726  .. 

50.727  .. 

50.728  .. 

50.729  .. 

50.730  .. 

50.731  .. 

50.732  . 

50.733  . 

50.734  . 

50.735  . 

50.736  . 

50.737  . 

50.738  . 

50.739  . 

50.740  . 

50.741  . 

50.742  . 

50.743  . 

50.744  . 

50.745  . 

50.746  . 

50.747  . 

50.748  . 

50.749  . 

50.750  . 

50.751  . 

50.752  . 

50.753  . 
50,754 
50.755 
50,756 
50,757 
50,758 


Appendix— Continued 

[Petitions  Instituted  Between  01/27/2003  and  01/31/2003] 


Subject  Firm  (petitioners) 


F/V  Wendy  Anne  (Comp)    

Pillsbury  Company  General  Mills  (Wkrs)  

Terry  Wassillie  (Comp)  

Findlay  Industries  (Comp) 

Wards  Cove  Packing  Company  (Comp) 

Modern  Mold-Manufacturing.  Inc.  (Ml)  

FA/  Miss  Maddison,  Inc.  (Comp)  

Lustar  Dyeing  and  Finishing  (Comp)  

FA/  Able  Mabel  (Comp)  , 

Motor  Coach  Industries,  Inc.  (lAM) 

Jideco  of  Bardstown,  Inc.  (Comp)  

20th  Century  Machine  (Comp)  

Midwest  Electnc  Products,  Inc.  (Comp) 

Motorola,  Inc.  (Wkrs)  

Versa-Tool,  Inc.  (Wkrs)  

Tarcon,  Inc.  (Wkrs)  

Rexam  (NJ)  

Oregon  Steel  Mills  (Wkrs) 

Nippon  Wiper  Blade  Co.,  Ltd.  (Comp) 

Peace  Industries,  Ltd.  (Comp) 

Coilcraft,  Inc.  (Comp)  

FA/  Kona  Rose,  Inc.  (Comp) 

F/V  Capt.  Anvis  (Comp) 

F/V  Mikna  Rene  (Comp) 

Jideco  (Comp)  

F/V  Missy  Mary  (Comp)  

F/V  Aaron  and  Eric  (Comp) 

F/V  Miss  Kristy  (Comp) 

FA/  Echo  3  (Comp)  

F/V  Adrian  D.  (Comp)  

Menasha  Packaging  Co.,  LLC  (Comp) 

Siemens  Business  Services  (Wkrs) 

CPM  Electronic  Industries  (Wkrs) 

Bickford  Woodworking  Products.  Inc.  (Comp) 

The  Rival  Company  (Wkrs)  

Zimmerman  Sign  Company  (Comp)  

Maxtor  Corporation  (Comp)  

Accuride  International  (Comp) 

United  Defense  (Comp)  

Deteo  Remy  America,  Inc.  (UAW)  

Rockshox.  Inc.  (Comp)  

PPG  (Wkrs)  

Protectoseal  Company  (The)  (I  AM  AW)  

Delphax  Technologies,  Inc.  (Comp)  

Nidec  America  Corporation  (Comp) 

Genesis  Designs  (Comp) 

Kincaid  Furniture  Co  ,  Inc.  (Comp)  

Isola  Laminate  Systems  (Comp)  

Austin  Powder  Company  (OR)  

Alcoa  (Comp)  — • 

Canron  Construction  Corporation  (Wkrs)  

Argus  Services,  Inc.  (Comp) 

Consolidated  Freightways,  Inc.  (MN)  

Tweel  Home  Furnishing  (IMJ)  

Comp  Air  (Comp)  

Warren  Fabricating  Corporation  (Wkrs) 

Monaco  Coach  Corporation  (OR)  

CSI  Employment  Servk:es  (lA)  

Temp  Associates  (lA)  

F/V  Aldebaran  (Comp)  t 

Kimberly  C.  Peterson  (Comp) 

F/V  Roeboat  (Comp) 

F/V  Anuskat  (Comp)  i 

F/V  Todd  Andrew  (Comp) 

F/V  Rainbow  (Comp)  

F/V  Areil  Rochelle  (Comp)  

F/V  Centurion  (Comp) 

F/V  Camelot  (Comp)  

FA/  Desiree  Marie  III  (Comp)  

F/V  Maryna  J.  (Comp)  


Location 


Date  of  institu- 
tion 


Larsen  Bay,  AK  

Denison,  TX  •'■ 

Iliamna,  AK , 

Findlay,  OH  : 

Seattle,  WA  ■ 

Port  Huron,  Ml  

Mercer  Island,  WA  

Asheville,  NC  

Sand  R,  AK  

Pembina,  ND 

Bardstown,  KY  <■ 

Armada.  Ml  « 

Mankato,  MN 

Phoenix,  AZ  

Meadville,  PA 

PulaskK  Wl  

Mt.  Holly,  NJ  

Portland,  OR  

Petersburg,  VA 

Rolling  Meadows,  IL  « 

Cary,  IL  

Seattle,  WA  

Manokatak,  AK 

Manokatak,  AK ~ 

Farmington  Hill,  Ml 

Manokatak,  AK 

Manokotak,  AK 

Clark's  Point,  AK  _ 

Clark's  Point,  AK  

Clark's  Point.  AK 

Colona.  Ml '. 

Mason,  OH  

Roseville,  Ml  

Monmouth,  ME 

Sweet  Springs.  MO 

Longview,  TX 

Shrewsbury,  MA '....- 

Santa  Fe  Spring,  CA 

York,  PA  

Anderson,  IN  

Colorado  Spring,  CO  

Troy,  Ml 

Bensenville.  IL 

Minnetonka,  MN 

Canton,  MA  

Bend,  OR  

Lenoir.  NC  ^ 

LaCrosse.  Wl  • 

Bend,  OR  

Massena,  NY  : 

Conlin.  NY  

Libby.  MT  

Shoreview.  MN ; 

Newark.  NJ 

Sidney,  OH 

Niles,  OH 

Bend,  OR  

Mt.  Pleasant,  lA 

Mt.  Pleasant.  lA  

Ketchikan,  AK 

Kodiak,  AK  

Togiak,  AK  

Manokotak,  AK 

Togiak,  AK  

Manokotak,  AK '. 

Manokotak,  AK 

Manokotak.  AK 

Togiak,  AK  

Togiak,  AK  

NakNek,  AK 


01/27/2003 

01/27/2003 

01/27/2003 

01/27/2003 

01/27/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/28/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/29/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 

01/30/2003 


Date  of 
petition 


01/24/2003 

01/24/2003 

01/24/2003 

01/24/2003 

01/15/2003 

01/17/2003 

01/25/2003 

01/22/2003 

01/25/2003 

01/24/2003 

01/22/2003 

01/21/2003 

01/24/2003 

01/23/2003 

01/27/2003 

01/09/2003 

01/27/2003 

01/27/2003 

01/28/2003 

01/27/2003 

01/20/2003 

01/27/2003 

01/21/2003 

01/21/2003 

01/22/2003 

01/21/2003 

01/21/2003 

01/21/2003 

01/21/2003 

01/21/2003 

01/23/2003 

01/27/2003 

01/22/2003 

01/23/2003 

01/28/2003 

01/28/2003 

01/06/2003 

01/29/2003 

01/28/2003 

01/27/2003 

01/24/2003 

01/23/2003 

01/27/2003 

01/27/2003 

01/29/2003 

01/29/2003 

01/27/2003 

01/27/2003 

01/29/2003 

01/17/2003 

01/29/2003 

01/21/2003 

01/29/2003 

01/24/2003 

01/16/2003 

01/28/2003 

01/29/2003 

12/10/2002 

12/10/2002 

01/28/2003 

01/24/2003 

01/23/2003 

01/21/2003 

01/23/2003 

01/21/2003 

01/21/2003 

01/21/2003 

01/23/2003 

01/23/2003 

01/24/2003 


APPENDIX— Continued 

[Petitions  Instituted  Between  01/27/2003  and  01/31/2003] 


TA-W 


50,759 
50,760 
50,761 
50,762 
50,763 
50.764 
50.765 
50,766 
50.767 
5a768 
50,769 


Subject  Firm  (petitioners) 


Cape  Menemikof  (Comp) 

Joseph  Wassily  (Comp)  

Nick  J.  Timurphy  (Comp) 

Jerrold  Wayne  Braswell  (Comp)  .. 

Pfizer  (CT) 

Pemiagrain  Products,  Inc.  (Wkrs) 
In/ing  Forest  Products  (PACE)  ... 
Vishay  Sprague  Sanford  (Comp) 

Delta  Airiines  (Wkrs)  

FA/  Maya  Ann  (Comp) 

Magic  Fish  Company  (Comp) 


Location 


Dillingham,  AK  .. 
Clark's  Point,  AK 
Dillingham,  AK  .. 
Dillingham,  AK  .. 

Groton.  CT  

Karthaus.  PA 

Ashland,  ME 

Sanford,  ME  

Atlanta,  GA 

Anchorage,  AK  .. 
False  Pass,  AK  . 


Date  of  institu- 
tion 


01/30/2003 
01/30/2003 
01/30/2003 
01/30/2003 
01/31/2003 
01/31/2003 
01/31/2003 
01/31/2003 
01/31/2003 
01/31/2003 
01/31/2003 


Date  of 
petition 


01/27/2003 
01/21/2003 
01/27/2003 
01/27/2003 
01/30/2003 
01/30/2003 
01/30/2003 
01/30/2003 
01/31/2003 
01/23/2003 
01/29/2003 


[PR  Doc.  03-5411  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,3111 

Relizon,  Newaric,  OH;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974^38  amended,  an 
investigation  was  initiated  on  December 
12,  2002  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Relizon,  Newark, 
Ohio. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC  this  26th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assi^ance. 
[PR  Doc.  03-5416  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-7622J 

Eaton  Corporation,  Rochester  Hills,  Ml; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 


initiated  on  October  14,  2002  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Eaton  Corporation,  Rochester 
Hills,  Michigan. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  petition  has  been    . 
terminated. 

Signed  at  Washington,  DC.  this  13th  day  of 
February,  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  poc.  03-5413  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-76161 

Oneida  Limited  Silversmiths,  Sherrill, 
NY;  Notice  of  Termination  of 
investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  October  8,  2002,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Oneida  Limited  Silversmiths, 
Sherrill,  New  York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington.  DC  this  13th  day  of 
February.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance.  ' 
(FR  Doc.  03-5412  Filed  3-6-03:  8:45  am] 

BILUNG  COOE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACnON:  Notice. 

SUMMARY:  The  Department  of  Labor,  «b 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Economic  Survey 
Schedule  (WH-l).  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  addresses  sectioh  of 
this  Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the  •     ' 
addresses  section  below  on  or  before 
May  6,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
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Ave.,  NW.,  Room  S-3201.  Washington. 
DC  20210,  telephone  (202)  693-0418, 
fax  (202)  693-1451,  E-mail 
hbeU@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  Email). 

SUPPLEMENTARY  INFORMATION 

I.  Background 

Sections  5,  6(a)(3)  and  8  of  the  Fair 
Labor  Standards  Act  (FLSA), 
administered  by  the  Wage  Hour 
Division,  provide  that  covered, 
nonexempt  employees  in  American 
Samoa  may  be  paid  a  minimum  wage 
rate  established  by  a  special  industry 
committee.  The  committee  is  to 
recommend  to  the  Secretary  of  Labor  the 
highest  minimum  wage  rate  (not  to 
exceed  the  rate  required  under  section 
6(a)(1)  of  the  FLSA)  that  it  will  not 
substantially  curtail  employment  in  the 
industry  and  will  not  give  any  industry 
in  American  Samoa  a  competitive 
advantage  over  any  other  industry  in  the 
United  States  outside  of  American 
Samoa.  The  Secretary  of  Labor  must 
submit  to  the  industry  committee 
economic  data  to  enable  the  committee 
to  recommend  the  industry  wage  rates. 
The  Economic  Survey  Schedule  (WH-1) 
is  a  voluntary  use  form  completed  by 
employers  in  American  Samoa  to 
disclose  certain  economic  data 
concerning  their  establishment. 

This  information  collection  is 
currently  approved  for  use  through 
August  31,  2003. 

II.  Review  Focus 

The  Department  of  Labor  is        •' 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


III.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  oflhis 
information  collection  in  order  to  gather 
information  necessary  to  prepare  the 
required  economic  report  to  be  used  by 
the  committee  to  set  industry  wage  rates 
in  American  Samoa. 

Type  o/fleview;  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Economic  Survey  Schedule. 

OMB  Number:  121 5-0028. 

Agency  Number:  WH-1 . 

Affected  Public:  Business  or  other  for- 
profit  and  State,  Local  or  Tribal 
Government. 

Total  Respondents:  55. 

Total  Responses:  55. 

Time  per  Response:  45  minutes. 

Frequency:  Biennially. 

Estimated  Total  Burden  Hours:  41. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  emd/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  3,  2003. 
Sue  Blumenthal, 

Acting  Chief,  Branch  of  Management  Review 
and  Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 

[FR  Doc.  03-5409  Filed  3-6-03;  8:45  am] 

BILLING  CODE  4S10-27-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 


requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Wage  Statement 
(WH-501  (English)  and  WH-501S 
(Spanish)).  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  ofBce  listed 
below  in  the  addresses  section  of  this 
Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  ofBce  hsted  in  the 
addresses  section  below  on  or  before 
May  6,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418. 
fax  (202)  693-1451,  E-mail 
hbeIl@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  E-mail). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA)  and  it  regulations  29  CFR  part 
500  requires  that  each  Farm  labor 
contractor,  agricultural  employer,  and 
agricultiu^  association  that  employs 
any  migrant  or  seasonal  worker,  make, 
keep,  and  preserve  itemized  records  for 
three  years  for  each  worker.  These 
records  include  the  basis  on  which 
earnings  are  paid,  the  number  of  piece 
work  units  earned,  if  applicable,  the 
number  of  hours  worked,  the  total  pay 
period  earnings,  the  specific  sums 
withheld  and  the  purpose  of  each  sum 
withheld,  and  the  net  pay.  It  is  also 
required  that  an  itemized  written 
statement  of  this  information  be 
provided  to  each  worker  each  pay 
period.  The  WH-501  (English)  and  WH- 
501  S  (Spanish)  are  optional  forms 
which  an  employer  may  use  for  this 
piu"pose.  This  information  collection  is 
currently  approved  for  use  through 
August  31,2003. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accvuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 
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•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  determine 
compliance  with  applicable  provisions 
of  the  Migrant  and  Seasonal 
Agricultiu-al  Worker  Protection  Act 
(MSPA).  While  use  of  the  forms  is 
optional,  disclosure  and  maintenance  of 
the  information  is  required  by  MSPA. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Wage  Statement. 

OMB  Number:  1215-0148. 

Agency  Number:  WH-501  (English) 
and  WH-501S  (Spanish). 

Affected  Public:  Farms;  Business  or 
other  for-profit;  Individuals  or 
households. 

Total  Respondents:  1.4  million. 

Total  Responses:  34  million. 

Time  per  Response:  1  minute. 

Frequency:  Recordkeeping;  Third 
party  disclosure,  Reporting  on  occasion. 

Estimated  Total  Burden  Hours: 
566,667. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  3,  2003. 
Sue  Blumenthal, 

Acting  Chief  Branch  of  Management  Beview 
and  Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning.  Employment 
Standards  Administration. 
|FR  Doc.  03-5410  Filed  3-6-03;  8:45  am] 
MLLINQ  CODE  4S10-27-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
frtjm  Uieir  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions'  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3014, 
Washington,  DC  20210. 


Modification  to  General  Wage 
Determination  Decisions 

The  niunber  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

Connecticut 

CT020001  (Mar.  1.  2002) 

CT020004  (Mar.  1.  2002) 

CT020005  (Mar.  1.2002) 
Massachusetts 

MA020001  (Mar.  1.  2002) 

MA02OO02  (Mar.  1,  2002) 

MA020003  (Mar.  1.2002) 

MA020005  (Mar.  1.  2002) 

MA020007  (Mar.  1,  2002) 

MA020012  (Mar.  1,  2002) 

MA020013  (Mar.  1.  2002) 

MA020017  (Mar.  1,  2002) 

MA020018  (Mar.  1.  2002) 

MA020019  (Mar.  1.  2002) 

MA020020  (Mar.  1,  2002) 

MA020021  (Mar.  1,  2002) 
Maine 

ME020001  (Mar.  1.  2002)  ' 

ME020002  (Mar.  1 .  2002) 

ME020005  (Mar.  1,  2002) 
New  Jersey 

NJ020002  (Mar.  1.  2002) 

NJ020003  (Mar.  1.  2002) 
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NI020005  (Mar.  1,2002) 
New  York 

NY020003  (Mar.  1,2002) 
Rhode  Island 

R1020001  (Mar.  1,  2002) 
Vermont 

VT020001  (Mar.  1,2002) 

VT020011  (Mar.  1,2002) 

Volume  II 

Virginia 
VA020018  (Mar.  1,2002) 
VA020025  (Mar.  1,2002) 
VA020026  (Mar.  1,  2002) 
VA020076  (Mar.  1,  2002) 
VA020080  (Mar.  1,  2002) 
VA020084  (Mar.  1,  2002) 

Volume  III 

Florida 
FL020017(Mar.  1,2002) 
FL020045  (Mar.  1,  2002) 
FL020103  (Mar.  1.2002) 

Georgia 

GA020004  (Mar.  1.  2002) 
GA020036  (Mar.  1,  2002) 
GA020053  (Mar.  1.  2002) 

Kentucky 

KY02d002  (Mar.  1.2002) 
K;Y020004  (Mar.  1,2002) 
KY020007  (Mar.  1,2002) 
KY020029  (Mar.  1,2002) 

Mis.sissippi 
MS02OO55  (Mar.  1,  2002) 
MS020056  (Mar.  1,  2002) 

Volume  IV 

Illinois 

IL020010  (Mar.  1,2002) 
1L020002  (Mar.  1,2002) 
IL020003  (Mar.  1,  2002) 
IL020004  (Mar.  1,2002) 
IL020005  (Mar.  1,  2002) 
IL020007  (Mar.  1,2002) 
IL020008  (Mar.  1.2002) 
IL02OOO9  (Mar.  1,2002) 
IL020011  (Mar.  1,2002) 
IL02OO12  (Mar.  1,2002) 
IL020013  (Mar.  1,2002) 
ILd20014  (Mar.  1.2002) 
IL020015  (Mar.  1,2002) 
IL020016  (Mar.  1,2002) 
IL020017(Mar.  1,2002) 
IL020018  (Mar.  1,  2002) 
1L020026  (Mar.  1,  2002) 
IL020040  (Mar.  1,2002) 
IL020041  (Mar.  1,2002) 
IL020049  (Mar.  1,2002) 

Indiana 
IN020002  (Mar.  1.2002) 
IN020004  (Mar.  1,  2002) 
IN020005  (Mar.  1.2002) 
IN020006  (Mar.  1.2002) 
IN020007  (Mar.  1.  2002) 

Ohio 
OH020002  (Mar.  1,2002) 
OH020023  (Mar.  1.  2002) 
OH020028  (Mar.  1,  2002) 
OH020029  (Mar.  1,  2002) 
OH020037  (Mar.  1,  2002) 

Volume  V  ^   , 

Iowa 

1A020008  (Mar.  1.  2002) 
IA020024  (Mar.  1,2002) 
IA020031  (Mar.  1.  2002) 
IA020037  (Mar.  1.  2002) 


(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 


1.  2002) 
1 ,  2002) 
1.  2002) 
1.2002) 
1,2002) 
1,2002) 
1,  2002) 
1,2002) 
1,2002) 
1 ,  2002) 
1,2002) 
1 ,  2002) 
1,2002) 
1,2002) 
1,2002) 


(Mar.  1,  2002) 


Kansas 

KS020002 

KS020007 

KS020008 

KS020013 

KS020015 

KS020017 

KS020018 

KS030019 

KS020020 

KS020021 

KS020023 

KS020026 

KS020028 

KS020029 

KS020035 
Texas 

TX020010 

Volume  VI 

Alaska 

AK020001  (Mar.  1.  2002) 
Colorado 

CO020002  (Mar.  1,  2002) 

CO020003  (Mar.  1.  2002) 

CO020004  (Mar.  1,  2002) 

CO020005  (Mar.  1 ,  2002) 

CO020007  (Mar.  1,  2002) 
Idaho 

ID020001  (Mar.  1,  2002) 

ID020002  (Mar.  1.2002) 

ID020013  (Mar.  1,  2002) 

ID020014  (Mar.  1,  2002) 
Oregon 

OR020002  (Mar.  1.  2002) 
Washington 

WA020001  (Mar.  1,  2002) 

WA02OO02  (Mar.  1,  2002) 

WA020007  (Mar.  1,  2002) 
Wyoming 

WY020008  (Mar.  1,  2002) 

WY020009  (Mar.  1,  2002) 

WY020023  (Mar.  1.  2002) 

Volume  VII 

California 

CA020001  (Mar.  1.  2002) 

CA020OO2  (Mar.  1 ,  2002) 

CA020004  (Mar.  1,  2002) 

CA020009  (Mar.  1.2002) 

CA020013  (Mar.  1,2002) 

CA020019  (Mar.  1,  2002) 

CA02OO23  (Mar.  1.  2002) 

CA02OO25  (Mar.  1.  2002) 

CA020027  (Mar.  1.  2002) 

CA020028  (Mar.  1.2002) 

CA020029  (Mar.  1,  2002) 

CA020030  (Mar.  1,  2002) 

CA02OO31  (Mar.  1,  2002) 

CA020033  (Mar.  1,  2002) 

CA020O35  (Mar.  1,  2002) 

CA020036  (Mar.  1,  2002) 

CA020037  (Mar.  1,  2002) 
Hawaii 

HI020001  (Mar.  1,  2002) 

General  Wage  Determination 
Publication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 


publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  v^age  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printed  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  IDC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or_February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volimie.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  27  day  of 
February  2003. 

Carl  |.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  03-5119  Filed  3-6-03;  8:45  am] 

8(LUNG  CODE  4510-27-M  • 


NATIONAL  SCIENCE  FOUNDATION 

Adivisory  Committee  for  mathematical 
and  Physical  Sciences;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 

Date/Time:  April  3.  2003,  8  a.m.-6  p.m. 
April  4,  2004,  8  a.m.-3  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Room  1235. 

Type  of  Meeting:  Open. 
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Contact  Person:  Dr.  Morris  L.  Aizenman, 
Senior  Science  Associate,  Directorate  for 
Mathematical  and  Physical  Sciences,  Room 
1005,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
(703)  292-8807. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  science 
and  education  activities  within  the 
Directorate  for  Mathematical  and  Physical 
Sciences. 

Agenda: 

Briefing  on  current  status  of  Directorate. 

Update  and  Discussion  of  MPS  Long-term 
Planning  Activities. 

Review  by  MPSAC  of  Committee  of 
Visitors  Report  for  The  Division  of 
Physics. 

Meeting  of  MPSAC  with  Divisions  within 
MPS  Directorate. 

Summary  Minutes:  May  be  obtained  from 
the  contact  person  listed  above. 

Dated:  March  4,  2003. 
Susanne  E.  Bolton,, 
Committee  Management  Officer. 
[FR  Doc.  03-5426  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  75S5-01-M 


NUCLEAR  REGULATORY 
COIMIMISSION 

[Docket  Nos.  50-31 3  and  50-368] 

Entergy  Operations,  Inc.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  amendments 
to  Renewed  Facility  Operating  License 
(FOL)  No.  DPR-51  and  FOL  No.  NPF- 
6,  issued  to  Entergy  Operations,  Inc.  (the 
licensee),  for  operation  of  Arkansas 
Nuclear  One  (ANO),  Units  1  and  2 
(ANO-1  and  ANO-2),  respectively, 
located  in  Pope  County,  Arkansas. 

The  proposed  amendments  would 
allow  the  licensee  to  use  the  spent  fuel 
creme  (L-3  crane)  to  lift  heavy  loads  in 
excess  of  100  tons.  Specifically  the 
licensee  is  requesting  approval  to  use 
the  upgraded  L-3  crane  for  loads  up  to 
a  total  of  130  tons. 

The  amendment  application  was 
submitted  on  an  exigent  basis  because 
the  need  for  a  license  amendment  was 
identified  as  a  result  of  recent 
discussions  between  the  licensee  and 
NRC  staff.  The  licensee  had  previously 
believed  that  prior  NRC  approval  was 
not  required  to  use  the  upgraded  L-3 
crane  for  heavy  loads  in  excess  of  100 
tons.  Approval  to  use  the  upgraded  L- 
3  crane  on  an  exigent  basis  is  necessary 
for  several  reasons,  including:  (1) 
Nimierous  activities  associated  with 


loading  and  un-loading  the  cask  are 
requireid  to  be  demonstrated  by  the  user 
prior  to  the  first  usage  with  spent  fuel, 
in  accordance  with  the  certificate  of 
compliance  for  the  new  spent  fuel 
storage  cask  system;  (2)  prior  to  the 
certificate-required  demonstrations, 
detailed  checkout  of  the  equipment  and 
sufficient  training,  including  on-the-job 
use  of  the  equipment,  must  occur  to 
provide  assurance  of  craft  and 
supervisory  proficiency;  (3)  there  is 
insufficient  space  in  the  ANO-2  spent 
fuel  pool  and  dry  storage  racks  to  store 
all  of  the  fuel  required  for  the  fall  2003 
ANO-2  refueling  outage,  unless  at  least 
one  cask  is  loaded;  (4)  another  cask 
needs  to  be  loaded  prior  to  the  refueling 
outage  to  avoid  having  to  perform  an  in- 
core  shuffle  of  control  element 
assemblies;  and  (5)  the  loading  of  one 
more  cask  (total  of  three)  prior  to  the  fall 
refueling  outage,  combined  vvith  storage 
spaces  recovered  as  a  result  of 
installation,  of  the  new  neutron  poison 
■panels,  will  ensure  capability  of  full 
core  discharge  to  the  spent  fuel  pool 
following  the  refueling  outage.  The 
licensee  provided  a  detailed  timetable  of 
the  above  activities  which  demonstrates 
over  the  next  seven  months  the 
complexity  involved  with  managing  the 
spent  fuel  pool  inventories.  In  addition, 
the  Ucensee  believes  that  the  need  to 
optimize  pool  storage  space,  the 
increased  impact  on  the  ANO-2  spent 
fuel  pool  activity  management,  and  the 
possible  constraints  described  above, 
creates  a  significant  plant  cost  and  fuel 
control  concern.  Therefore,  the  licensee 
has  requested  the  proposed  amendment 
be  issued  by  March  31,  2003. 

Before  issuance  of  the  proposed 
license  amendment,  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 


1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  potential  load  carrying  capability  of 
the  new  L-3  crane  has  beien  increased  from 
100  tons  to  130  tons.  The  transporting  of  a 
spent  fuel  cask  is  the  maximum  load  that  tiie 
crane  is  designed  to  handle.  The  process  for 
transporting  of  a  cask  is  essentially 
unchanged  from  that  previously  performed. 
Once  a  cask  is  loaded  with  spent  fuel  it  is 
lifted  from  the  cask  loading  pit.  transported 
to  the  hatch,  and  lowered  to  the  railroad  bay. 
This  arrangement  is  such  that  the  cask  is 
never  carried  over  the  spent  fuel  pool.  The 
transport  height  of  the  cask  has  been 
increased  to  a  minimum  of  1.5  feet  and  the 
impact  limiters  used  under  the  previous  cask 
transport  process  have  been  eliminated. 
Because  the  crane  is  single  failure  proof,  a 
postulated  cask  drop  is  no  longer  a  credible 
event;  therefore,  no  (aleffects  on  plant 
operation  are  anticipated  to  occur  and  the 
structural  integrity  of  the  spent  fuel  cask  will 
not  be  impaired. 

The  probability  of  a  load  drop  is  reducgd 
from  that  previously  analyzed  since  the  crane 
is  single  failure  proof  and  the  likelihood  of 
a  drop  is  no  longer  considered  credible.  If  a 
portion  of  the  L-3  lifting  devices  marfunction 
or  fail,  the  crane  system  is  designed  such  that  - 
the  load  will  move  a  limited  distance 
downward  prior  to  backup  restraints 
becoming  engaged.  An  increased  minimum 
transport  height  (1.5  feet)  is  established  to 
accommodate  this  design  feature.  [A  single 
malfunction  or  failure  of  a  portion  of  the 
crane  will  prevent  the  load  from  being 
dropped.  This  will  allow  additional 
restrictions  such  as  impact  limiters  to  be 
removed.  The  radiological  consequences  will 
not  be  increased.)  The  impact  on  the  spent 
fuel  contained  in  the  cask  has  been  analyzed 
under  an  assumed  dropped  cask  event  and 
has  been  determined  to  be  within  design     • 
basis  limits.  Heavy  loads  are  restricted  from 
being  moved  over  the  spent  fuel  pools  in 
accordance  with  ANO  technical 
specifications. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of    •' 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

The  ANO  Safety  Analysis  Reports  (SARs) 
have  previously  analyzed  the  drop  of  a  cask 
up  to  100  tons.  This  was  as  a  result  of  a 
potential  spent  fuel  cask  drop  event.  The 
cask  load  has  been  increased  to  130  tons  ' 
under  the  new  single  failure  proof  L-3  crane 
design  for  heavier  casks  being  employed  at 
ANO.  This  increased  load  could  provide  a 
more  severe  impact  on  safety  related 
equipment  that  exists  in  areas  below  the  load 
"path  if  a  load  drop  event  were  to  occur. 
However,  to  ensure  that  no  safety  related 
equipment  or  control  roqms  are  impacted, 
the  construction  of  a  single  failure  proof 
crane  mitigates  the  potential  for  a  more 
severe  consequence  to  that  already  analyzed 
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in  the  ANO  SARs.  since  a  load  drop  event 
is  not  considered  credible. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  L-3  crane  has  been  upgraded  to 
comply  with  the  single  failure  proof 
requirements  of  NUREG-0554,  Single  Failure 
Proof  Cranes  for  Nuclear  Power  Plants  and 
Revision  3  of  NRC  approved  Ederer  Topical 
Report  EDR-1  dated  October  8.  1982.  To 
comply  with  the  requirements  of  the  topical 
report  the  crane  was  modified  to  provide 
additional  load  carrying  capability  and 
additional  safety  features  to  prevent  a  cask 
drop  event.  The  .safety  margins  provided  by 
the  new  crane  design  have  either  remained 
the  same  or  increased  to  ensure  adequate 
safety  margin  to  prevent  failure  of  the  crane 
or  any  lifting  devices  assootated  with  the 
lifting  of  a  spent  fuel  cask. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  amendments  until  the  expiration 
of  the  14-day  notice  period.  However, 
should  circumstsmces  change  during  the 
notice  period,  such  that  failure  to  act  in 
a  timely  way  would  result,  for  example, 
in  derating  or  shutdown  of  the  facility, 
the  Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  eJtpects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 


Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  Public  File  Area  Ol 
F21,  11555  Rockville  Pike,  Rockville. 
Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  7,  2003.  the  licensee  may  file 
a  request  for  a  heciring  with  respect  to 
issuance  of  the  amendments  to  the 
subject  FOLs  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714,'  which  is 
available  at  the  Commission's  PDR, 
located  at  One  White  Flint  North.  Public 
File  Area  Ol  F21,  11555  Rockville  Pike, 
Rockville,  Maryland,  and  available 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/ .  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2. 714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


'  The  most  recent  version  of  title  10  of  the  Code 
uf  Federal  Regulations,  published  January  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  suhparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d),  please 
see  67  FR  20885  published  April  29,  2002." 


the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing-.conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Hmited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
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significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
Public  File  Area  Ol  F21, 11555 
Rockville  Pike.  Rockville.  Maryland,  by 
the  above  date.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
raail  to  OGCMailCentei@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Nicholas  S.  Reynolds,  Esquire, 
Winston  and  Strawn,  1400  L  Street, 
NW.,  Washington,  DC  20005-3502. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  24,  2003, 
which  is  available  for  public  inspection 
at  the  Commission's  PDR,  located  at 
One  White  Flint  North,  Public  File  Area 
Ol  F21, 11555  Rockville  Pike, 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
ftxim  the  Agencywide  Documents 


Access  and  Management  System's 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  web 
site  http://www.nrc.gov/reading-nn/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  in  Rockville.  Maryland,  this  2Bth 
day  of  February,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 
Project  Manager,  Section  J,  Pmiect 
Directorate  IV,  Division  of  Licensing  Project 
Managenient,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  03-5352  Filed  3-6-03:  8:45  am] 
BIUJNG  CODE  7900-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[I  A  02-049] 

In  the  Matter  of  Mr.  Donald  Hinman; 
Order  Prohibiting  Involvement  In  NRC- 
Llcensed  Activities 

I 

Mr.  Donald  Hinman  (Mr.  Hinman) 
was  formerly  Operations  Manager  of 
United  Evaluation  Services  (UES) 
(Licensee),  also  previously  known  as 
Accurate  Technologies  Incorporated. 
UES  was  the  holder  of  Byproduct 
Nuclear  Material  License  No.  29-28358- 
02  issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  30.  The  Ucense 
authorized  UES  to  possess  and  use 
sealed  sources  for  use  in  industrial 
radiography  and  depleted  uranium  for 
shielding  material.  The  license,  which 
was  issued  on  November  16,  2001,  was 
due  to  expire  on  November  30.  201 1 , 
but  was  subsequently  terminated  on 
January  6,  2003. 

II 

On  September  25.  2001.  an  event 
occurred  at  the  McShane  facility  in 
Baltimore.  Maryland,  involving  a 
radiation  injury  to  one  of  the  Licensee's 
radiographers.  This  event  was  discussed 
with  the  Licensee  on  October  4.  2001. 
During  the  discussions,  the  NRC  learned 
that  the  radiographer  received  a  very 
significant  radiation  exposure  to  his       , 
hands  in  excess  of  regulatory  limits  (at 
a  minimum,  approximately  250-300 
rem)  while  performing  radiography  at 
that  facility.  Since  the  facility  was 
located  in  Maryland,  an  NRC  Agreement 
State,  the  activities  related  to  that 


exposure  were  within  the  jurisdiction  of 
the  State  of  Maryland. 

Although  this  event  occurred  while 
the  radiographer  was  performing 
activities  in  an  NRC  Agreement  State, 
the  same  equipment  was  possessed  and 
used  pursuant  to  an  NRC  license. 
Therefore,  NRC  inspections  were 
conducted  at  the  Licensee's  facilities  in 
New  Jersey  during  October  2001 . 
Subsequent  inspections  were  also 
conducted  in  November  2001  and  in 
May  2002.  In  addition,  the  NRC  Office 
of  Investigations  conducted  an 
investigation,  between  October  31,  2001, 
and  August  14,  2002,  of  the  Licensee's 
activities.  Based  on  the  inspection  and 
investigation,  the  NRC  has  determined, 
among  other  things,  that  Mr.  Hinman 
participated  in  the  creation  of  false 
records,  allowed  an  imcertified 
radiographer  to  conduct  radiography 
without  the  presence  of  a  certified 
radiographer,  deliberately  conducted 
,  radiography  at  an  unauthorized 
location,  and  knowingly  transported  a 
radiography  device  without  an  end  cap 
cover.  Specifically,  Mr.  Hinman: 

1.  Participated  in  the  creation  of  a 
false  radiographer  aimual  refresher 
training  examination,  dated  September 
1,  2001  (later  changed  to  September  4, 
2001).  The  examination,  which  was 
required  to  be  maintained  in  accordance 
with  10  CFR  34.79,  was  inaccurate 
because  it  was  not  completed  by  the 
radiographer  whose  name  was  on  the 
examination  and  it  was  not  completed 
on  the  date  indicated  on  the 
examination.  Mr.  Hinman's  actions  in 
causing  this  violation  were  deliberate 
because  he  directed  an  individual  to 
take  the  exam  for  the  radiographer.  Mr. 
Hinman  testified  to  the  NRC,  during  an 
enforcement  conference  conducted  on 
November  19,  2002,  that  he  asked  an 
assistant  radiographer  to  take  a  refresher 
training  examination  for  the 
radiographer  on  or  about  October  9, 

2001.  In  addition,  that  assistant 
radiographer  testified  to  the  NRC, 
during  an  enforcement  conference 
conducted  on  December  12.  2002,  that 
Mr.  Hinman  asked  him  to  take  the  test 
for  the  radiographer  on  or  about  October 
9,2001. 

2.  Deliberately  conducted  radiography 
at  a  non-licensed  location  (the  licensee's 
facility  located  in  Beach  wood,  New 
Jersey)  on  at  least  one  occasion  (January 
18,  2002).  The  licensee's  Beachwood 
facility  was  not  an  approved  location  to 
conduct  radiography  in  accordance  with 
10  CFR  34.41(b).  Mr.  Hinman  admitted 
to  the  NRC,  during  an  enforcement 
conference  conducted  on  November  19, 

2002,  that  he  performed  radiography  at 
that  non-licensed  location  in 
Beachwood,  New  Jersey,  and  that  he, 
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knew  at  the  time  that  he  should  not 
have  done  the  radiography  at  this 
location  because  it  was  not  a  location 
authorized  for  radiography  on  the  NRC 
license. 

3.  Knowingly  transported  a 
radiography  camera  from  Tinton  Falls, 
New  Jersey,  to  Baltimore,  Maryland, 
without  an  end  cap.  The  end  cap  is 
required  during  transport  in  accordance 
with  10  CFR  34.20(c)(3).  Mr.  Hinman 
admitted  to  the  NRC,  during  interviews 
with  OI,  that  he  transported  (and  used) 
the  radiography  camera  during  the  week 
of  September  24-28,  2001,  and  at  the 
tiine,  the  camera  did  not  have  a  required 
end  cap  in  place,  and  he  knew  he  could 
not  use  or  transport  the  equipment 
without  the  end  cap. 

Ill 

The  NRC's  requirements  in  10  CFR 
30.10(a)(1)  prohibit  an  individual  from 
engaging  in  deliberate  misconduct  that 
causes  or,  but  for  detection,  would  have 
caused,  a  licensee  to  be  in  violation  of 
any  rule,  regulation,  or  order,  or  any 
term,  condition,  or  limitation  of  any 
license,  issued  by  the  Commission. 
Based  on  the  above,  the  NRC  has 
concluded  that  Mr.  Hinman,  as  the 
Operations  Manager  for  the  Licensee, 
violated  10  CFR  30.10.  The  violations 
are  significant  because  during  the 
conduct  of  radiography,  there  is 
potential  to  cause  serious  harm  or  injury 
if  unqualified  persons  are  involved  in 
the  performance  of  radiography. 

IV 

The  NRC  must  be  able  to  rely  on  the 
Licensee,  and  Licensee  employees,  to 
comply  with  NRC  requirements, 
including  the  requirement  to  maintain 
information  that  is  complete  and 
accurate  in  all  material  respects. 
Although  the  NRC  has  not  found 
evidence  that  Mr.  Hinman,  who  was 
also  a  radiographer,  had  deliberately 
violated  any  requirements  while 
performing  licensed  activities  as  a 
radiographer,  Mr.  Hinman's  deliberate 
violation  of  Commission  regulations  as 
the  Operations  Manager  raises  serious 
questions  as  to  whether  he  can  be  relied 
upon  to  manage,  supervise,  or  oversee 
any  licensed  activities  to  assure 
compliance  with  NRC  requirements, 
including  the  requirement  to  maintain 
complete  and  accurate  information. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  the 
management,  oversight,  or  supervision 
of  licensed  activities  can  be  conducted 
in  compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Mr.  Hinman  were  permitted  at  this 
time  to  be  involved  in  the  management, 


oversight,  or  supervision  of  NRC- 
licensed  activities.  Therefore,  the  NRC 
has  determined  that  the  public  health, 
safety  and  interest  require  that  Mr. 
Hinman  be  prohibited  from  any 
management,  oversight,  or  supervision 
of  persons  involved  in  NRC-licensed 
activities  for  a  period  of  one  year  from 
the  date  of  this  Order.  If  Mr.  Hinman  is 
currently  involved  in  the  management, 
oversight,  or  supervision  of  NRC- 
licensed  activities  at  any  NRC  licensed 
facility,  Mr.  Hirunan  must  immediately 
cease  such  activities,  and  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  Order  to  the  employer. 


Accordingly,  pursuant  to  sections  81, 
161b,  161i,  161o,  182  and  186  of  the 
Atomif  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  30.10,  and  10  CFR 
1 50.20,  it  is  hereby  ordered  that: 

1.  Donald  Hinman  is  prohibited  from 
managing,  overseeing,  or  supervising 
NRC-licensed  activities  or  individuals 
while  they  are  engaged  in  licensed 
activities,  including  (but  not  limited  to) 
the  duties  of  a  Radiation  Safety  Officer, 
for  one  (1)  year  effective  from  the 
issuance  of  this  Order,  except  that  Mr. 
Hinman  may  supervise  an  assistant 
radiographer  when  acting  as  a 
radiographer  engaging  in  NRC  licensed 
activities.  NRC-licensed  activities  are  ■ 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 

2.  If  Donald  Hinman  is  currently 
involved  in  the  management,  oversight, 
or  supervision  of  NRC-licensed 
activities,  Mr.  Hinman  must 
immediately  cease  such  activities,  and 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  employer, 
and  provide  a  copy  of  this  Order  to  the 
eniployer. 

The  Director,  Office  of  Enforcement, 
may.  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Hinman  of  good 
cause. 

VI 

In  accordance  with  10  CFR  2.202, 
Donald  Hinman  must,  and  any  other 
person  adversely  affected  by  this  Order 
inay,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 


writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order,  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Hinman  or 
other  person  adversely  affected  relies, 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  to  the  Regional 
Administrator.  NRC  Region  I,  U.S. 
Nuclear  Regulatory,  475  Allendale 
Road,  King  of  Prussia,  Pennsylvania 
19406,  and  to  Mr.  Hinman  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  Mr.  Hinman.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  answers  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301—415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov 
and  also  to  the  Assistant  General 
Counsel  either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  If  a 
person  other  than  Mr.  Hinman  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d).' 

If  a  hearing  is  requested  by  Mr. 
Hinman  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
ex'tension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  V  above  shall  be  final  twenty 


'  The  most  recent  version  of  title  10  of  the  Code 
of  Federal  Regulations,  published  fanuan'  1 .  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d),  please 
see  67  FR  20884:  April  29,  2002. 


(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  V  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

For  the  Nuclear  Regulatory  Commission. 

Dated  this  28th  day  of  February.  2003. 
Carl  |.  Paperiello. 

Deputy  Executive  Director  for  Materials, 
Research,  and  State  Programs. 
|FR  Doc.  03-5487  Filed  3-6-03;  8:45  am) 
BILUNG  CODE  7590-01-P 


Federal  Register / Vol.  68,  No.  45 /Friday.  March  7,  2003/NoUces 


11161 


NUCLEAR  REGULATORY 
COMMISSION 

[lA  02-048] 

In  the  Matter  of  Ms.  Linda  Monro; 
Order  Prohibiting  Involvement  in  NRC- 
Licensed  ActivHies 

I 

Ms.  Linda  Monro  (Ms.  Monro)  was 
formerly  Assistant  Radiation  Safety 
Officer  (RSO)  of  United  Evaluation 
Services  (UES)  (Licensee),  also 
previously  known  as  Accurate 
Technologies  Incorporated.  UES  was  the 
holder  of  Byproduct  Nuclear  Material 
License  No.  29-28358-02  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  part 
30.  The  license  authorized  UES  to 
possess  and  use  sealed  sources  for  use 
in  industrial  radiography  and  depleted 
uranium  for  shielding  material.  The 
license,  which  was  issued  on  November 
16,  2001,  was  due  to  expire  on 
November  30,  2011,  but  was 
subsequenUy  terminated  on  January  6, 
2003. 

n 

On  September  25,  2001,  an  event 
occurred  at  the  McShane  facility  in 
Baltimore,  Maryland,  involving  a 
radiation  injury  to  one  of  the  Licensee's 
radiographers.  This  event  was  discussed 
with  the  Licensee  on  October  4,  2001. 
During  the  discussions,  the  NRC  learned 
that  the  radiographer  received  a  very 
significant  radiation  exposure  to  his 
hands  in  excess  of  regulatory  limits  (at 
a  minimum,  approximately  250-300 
rem)  while  performing  radiography  at 
that  facility.  Since  the  facility  was 
located  in  Maryland,  an  NRC  Agreement 
State,  the  activities  related  to  that 
exposure  were  within  the  jurisdiction  of 
the  State  of  Maryland. 

Although  this  event  occurred  while 
the  radiographer  was  performing 
activities  in  an  NRC  Agreement  State, 
the  same  equipment  was  possessed  and 
used  pursuant  to  an  NRC  license. 


Therefore,  NRC  inspections  were 
conducted  at  the  Licensee's  facilities  in 
New  Jersey  during  October  2001. 
Subsequent  inspections  were  also 
conducted  in  November  2001  and  in 
May  2002.  In  addition,  the  NRC  Office 
of  Investigations  conducted  an 
investigation,  between  October  31,  2001, 
and  August  14,  2002,  of  the  Licensee's 
activities.  Based  on  the  inspection  and 
investigation,  the  NRC  has  determined, 
among  other  things,  that  Ms.  Monro 
deliberately  backdated  or  created  false 
records  of  activities  conducted  at  the 
facilities  before  the  NRC  inspection  was 
initiated  in  October  2001.  Specifically. 
Ms.  Monro: 

1.  Created  a  Radiation  Report,  dated 
September  8,  2001,  which  indicated  that 
Ms.  Monro  was  the  radiographer  of 
record  when  radiography  was 
performed  on  that  date  in  Paulsboro, 
New  Jersey.  The  report,  which  was 
required  to  be  maintained  pursuant  to 
10  CFR  34.71,  was  inaccurate  in  that  the 
radiography  was  actually  performed  by 
another  individual  (who  was  not 
certified  to  perform  radiography)  rather 
than  Ms.  Monro.  Ms.  Momo's  actions  in 
creating  this  inaccurate  report  were 
deliberate  in  that  Ms.  Monro  admitted, 
during  an  enforcement  conference 
conducted  on  November  19.  2002,  that 
she  was  npt  at  the  Paulsboro  site  on  that 
date,  and  she  knew,  at  the  time  she 
completed  the  inaccurate  record,  that 
she  was  not  at  the  Paulsboro  site  on  that 
date;  testimony  of  other  licensee 
employees  confirmed  that  Ms.  Monro 
did  not  perform  radiography  at  the 
Paulsboro  site  on  that  date;  and  Ms. 
Monro  testified  to  OI,  during  an 
interview  on  April  11,  2002,  that  she 
was  not  working  with  the  Licensee  from 
late  August  2001  until  September  18, 
2001,  and  therefore  she  could  not  have 
performed  radiography  for  the  Licensee 
on  September  8,  2001. 

In  addition,  Ms.  Monro  created  a  Sign 
Out  Log  entry,  dated  September  8,  2001, 
which  indicated  that  Ms.  Monro  was  the 
radiographer  using  the  exposure  devjf  e 
to  perform  radiography  work  on  that 
date.  The  Sign  Out  Log,  which  was 
required  to  be  maintained  pursuant  to 
10  CFR  34.85,  was  inaccurate  in  that  the 
radiography  survey  was  not  performed 
by  Ms.  Monro.  Ms.  Monro's  actions  in 
creating  this  inaccurate  record  were 
deliberate  in  that  Ms.  Monro  admitted, 
during  an  enforcement  conference 
conducted  on  November  19,  2002,  that 
she  created  the  Sign  Out  Log  record  to 
support  that  she  had  performed  the 
radiography  on  September  8,  2001,  and 
the  evidence  shows  she  knew  she  had 
not  performed  the  radiography  on  that 
date. 


2.  Created  a  Radiation  Report,  dated 
September  9,  2001,  which  indicated  that 
Ms.  Monro  was  the  radiographer  of 
record  when  radiography  was 
performed  on  that  date  in  Linden,  New 
Jersey.  The  report,  which  was  required 
to  be  maintained  pursuant  to  10  CFR 
34.71,  was  inaccurate  in  that  the 
radiography  was  actually  performed  by 
another  individual  rather  than  Ms. 
Monro.  Ms.  Monro's  actions  in  creating 
this  inaccurate  report  were  deliberate  in 
that  Ms.  Monro  testified  to  OI  that  she 
was  not  working  with  the  Licensee  from 
late  August  2001  until  September  18, 
2001,  and  therefore  she  could  not  have 
been  performing  radiography  for  the 
licensee  on  September  9,  2001.  Further, 
another  licensee  employee  testified  that 
he  performed  the  radiography  at  that 
location  on  that  date,  and  Ms.  Monro 
was  not  present.  The  evidence  also 
shows  she  knew  she  had  not  performed 
the  work  on  that  date  when  she  created 
the  Radiation  Report. 

3.  Created  a  Quarterly  Field  Audit 
record,  dated  September  8,  2001,  which 
indicated  that  Ms.  Monro  conducted  an 
audit  of  an  assistant  radiographer  who 
was  performing  licensed  activities  at  the 
Paulsboro  site  on  Septemtier  8,  2001. 
The  record,  which  was  required  to  be 
maintained  pursuant  to  10  CFR  34.79, 
was  inaccurate  in  that  Ms.  Monro  was 
not  at  the  Paulsboro  site  on  that  date. 
Ms.  Monro's  actions  in  creating  this 
inaccurate  record  were  delihprate  in  that 
Ms.  Monro  admitted,  during  an 
enforcement  conference  conducted  on 
November  19,  2002,  that  she  was  not  at 
the  Paulsboro  site  on  that  date,  and  she 
knew  at  the  time  she  completed  the 
record  that  she  had  not  conducted  the 

audit. 

4.  Created  a  Radiation  Monitoring 
Equipment  Quarterly  Inspection, 
Inventory  and  Assignment  Log,  dated 
September  10,  2001,  which  indicated 
that  Ms.  Monro  completed  a  quarterly 
inspection  of  the  licensee's  radiation 
monitoring  equipment.  The  log,  which 
was  required  to  be  maintained  pursuant 
to  10  CFR  34.73,  was  inaccurate  in  that 
Ms.  Monro  did  not  complete  an 
inspection/inventory  of  the  equipment 
on  that  date.  Ms.  Monro's  actions  in 
creating  this  inaccurate  log  were 
deliberate  in  that  Ms.  Monro  admitted, 
during  an  interview  with  the  OI . 
investigator  on  April  11.  2002,  that  she 
signed  the  Log  (which  indicated  that  she 

■  conducted  the  inspection/inventory) 
even  though  she  believed  that  it  was 
conducted  by  someone  other  than 
herself;  and  Ms.  Monro  also  testified  to 
OI,  during  that  interview  on  April  11, 
2002,  that  she  was  not  working  with  the 
Licensee  from  late  August  2001  until 
September  18,  2001,  and  therefore  she 
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could  not  have  conducted  the 
inspection/inventory  on  September  10, 
2001. 

m 

The  NRC's  requirements  in  10  CFR 
30.10(a)(1)  prohibit  an  individual  from 
engaging  in  deliberate  misconduct  that 
causes  or,  but  for  detection,  would  have 
caused,  a  licensee  to  be  in  violation  of 
any  rule,  regulation,  or  order,  or  any 
term,  condition,  or  limitation  of  any 
license,  issued  by  the  Commission. 
Based  on  the  above,  the  NRC  has 
concluded  that  Ms.  Monro,  as  the 
Assistant  RSO  of  UES.  violated  10  CFR 
30.10.  The  violations  are  significant 
because  the  potential  exists  to  cause 
serious  harm  or  injury  if  unqualified 
persons  are  involved  in  the  performance 
of  radiography. 

IV 

The  NRC  must  be  able  to  rely  on  the 
Licensee,  and  Licensee  employees,  to 
comply  with  NRC  requirements, 
including  the  requirement  to  maintain 
information  that  is  complete  and 
accurate  in  all  material  respects. 
Although  the  NRC  has  not  found 
evidence  that  Ms.  Monro,  who  was  also 
a  radiographer,  had  deliberately  violated 
any  requirements  while  performing 
licensed  activities  as  a  radiographer,  Ms. 
Moruo's  deliberate  violation  of 
Commission  regulations  as  the  Assistant 
RSO  raises  serious  questions  as  to 
whether  she  can  be  relied  upon  to 
manage,  supervise,  or  oversee  any 
licensed  activities  to  assure  compliance 
with  NRC  requirements,  including  the 
requirement  to  maintain  complete  and 
accurate  information. 

ConsequenUy,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Linda  Monro  were  permitted  at  this 
time  to  be  involved  in  the  management, 
supervision,  or  oversight  of  NRC- 
licensed  activities.  Therefore,  the  NRC 
has  determined  that  the  public  health, 
safety  and  interest  require  that  Ms. 
Monro  be  prohibited  from  any 
management,  supervision,  or  oversight 
of  persons  involved  in  NRC-licensed 
activities  for  a  period  of  one  year  from 
the  date  of  this  Order.  If  Ms.  Monro  is 
currently  involved  in  the  management, 
supervision,  or  oversight  of  NRC- 
licensed  activities  at  any  NRC  licensed 
facility,  Ms.  Monro  must  immediately 
cease  such  activities,  and  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  Order  to  the  employer. 


Accordingly,  pursuant  to  sections  81, 
161b,  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202,  10  CFR  30.10,  and  10  CFR 
150.20,  it  is  hereby  ordered  that: 

1.  Linda  Monro  is  prohibited  from 
managing,  supervising,  or  overseeing 
NRC-licensed  activities  or  individuals 
while  they  are  engaged  in  licensed 
activities,  including  (but  not  limited  to) 
the  duties  of  a  Radiation  Safety  Officer, 
for  one  (1)  year  effective  from  the 
issuance  of  this  Order,  except  that  Ms. 
Monro  may  supervise  an  assistant 
radiographer  when  acting  as  a 
radiographer  engaging  in  NRC  licensed 
activities.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20. 

2.  If  Linda  Monro  is  currently 
involved  in  the  management, 
supervision,  or  oversight  of  NRC- 
licensed  activities,  Ms.  Monro  must 
immediately  cease  such  activities,  and 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  employer, 
and  provide  a  copy  of  this  Order  to  the 
employer. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Ms.  Monro  of  good 
cause. 

VI 

In  accordance  with  10 CFR  2.202, 
Linda  Monro  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Ms.  Monro  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 


Regulatory  Commission,  Attn:  Chief, 
Rulemakings  and  Adjudications  StaH, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  to  the  Regional 
Administrator,  NRC  Region  I,  U.S. 
Nuclear  Regulatory,  475  Allendale 
Road,  King  of  Prussia,  Pennsylvania 
19406,  and  to  Ms.  Monro  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  Ms.  Monro.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  answers  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov 
and  also  to  the  Assistant  General 
Counsel  either  by  means  of  facsimile 
transmission  to  301-415—3725  or  by  e- 
mail  to  OGCMaiICenter@nrc.gov.  If  a 
person  other  than  Ms.  Monro  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714{d).i 

If  a  hearing  is  requested  by  Ms.  Monro 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an. 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  V  above  shall  be  final  20  days 
fix)m  the  date  of  this  Order  without 
further  Order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  V  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

For  the  Nuclear  Regulatory  Commission. 
Dated  this  28th  day  of  Februar>-,  2003. 
Carl  J.  Paperiello, 

Deputy  Executive  Director  for  Materials, 

Research,  and  State  Programs. 

[PR  Doc.  03-5488  Filed  3-6-03;  8:45  am) 

BILUNQ  COOE  7590-01-P 


'  The  most  recent  version  of  title  10  of  the  Code 
of  Federal  Regulations,  published  January  1,  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714  (d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714  (d),  please 
see  67  FR  20884:  April  29,  2002. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-266  and  50-301] 

Nuclear  Management  Company,  LLC; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Nuclear 
Management  Corporation,  LLC  (the 
licensee),  to  withdraw  its  February  28, 
2002,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  No.  DPR-24  and  DPR-27 
for  the  Point  Beach  Nuclear  Plant,  Units 
1  and  2,  located  in  Manitowoc  County, 
Wisconsin. 

The  proposed  change  would  have 
modified  Technical  Specification  (TS) 
1.1,  "Definitions,"  "CREFS  Actuation 
Instrumentation,"  TS  3.4.16,  "RCS 
Specific  Activity,"  TS  3.7.9.  "CREFS," 
and  TS  3.7.13,  "Secondary  Specific 
Activity."  The  proposed  changed  would 
have  also  deleted  TS  3.9.3, 
"Containment  Penetrations."  The 
accident  soiu-ce  term  used  in  the 
selection  of  the  design-basis  offsite  and 
control  room  dose  analysis  would  have 
been  replaced  by  the  implementation  of 
an  alternative  source  term. 

The  Commission  had  previously 
issued  a  notice  of  consideration  of 
issuance  of  amendment  published  in  the 
Federal  Register  on  April  15,  2002  (67 
FR  18646).  Hovyever,  by  letter  dated 
January  24,  2003,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  28,  2002, 
and  the  licensee's  letter  dated  January 
24,  2003,  which  withdrew  the 
application  for  license  amendment. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  (PDR).  located  at  One 
White  Flint  North,  Public  File  Area  Ol 
F21,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-nn/ 
adams/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  or  301-415-4737  or 
by  email  to  pdi@nrc.gov. 

Dated  in  Rockville,  Maryland,  this  24th 
day  of  February,  2003. 


For  the  Nuclear  Regulatory  Commission. 
Deirdre  W.  Spaulding, 
Project  Manager,  Section  1,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  03-5351  Filed  3-6-03;  8:45  am] 

BIUJNG  CODE  7590-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Information 
Collection  for  OMB  Review;  Comment 
Request;  Customer  Satisfaction 
Surveys  and  Focus  Groups 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OMB  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  its 
approval  of  a  collection  of  information 
under  the  Paperwork  Reduction  Act. 
The  purpose  of  the  information 
collection,  which  will  be  conducted 
through  focus  groups  and  surveys  over 
a  three-year  period,  is  to  help  the  PBGC 
assess  the  efficiency  and  effectiveness 
with  which  it  serves  its  customers  and 
to  design  actions  to  address  identified 
problems.  This  notice  inform^  the 
public  of  the  PBGC's  intent  and  sohcits 
public  comment  on  the  collection  of 
information. 

DATES:  Comments  should  be  submitted 
by  May  6,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC  ' 
20005-4026.  or  delivered  to  Suite  340  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Gabriel,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (TTY/TDD  users  may  call  the 
Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326^024.) 

SUPPLEMENTARY  INFORMATION:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  PBGC  intends  to  request 
that  OMB  extend  its  approval,  for  a 
three-year  period,  of  a  generic  collection 
of  information  consisting  of  customer 
satisfaction  focus  groups  and  surveys 
(OMB  control  number  1212-0053; 


expires  6/30/2003).  The  information 
collection  vrill  further  the  goals  of 
Executive  Order  12862,  Setting 
Customer  Service  Standards,  which 
states  the  Federal  Government  must    < 
seek  to  provide  "the  highest  quality  of 
service  delivered  to  customers  by 
private  organizations  providing  a 
comparable  or  analogous  service." 

The  PBGC  uses  customer  satisfaction 
focus  groups  and  surveys  to  find  out 
about  the  needs  and  expectaticms  of  its 
customers  and  assess  how  well  it  is 
meeting  those  needs  and  expectations. 
By  keeping  these  avenues  of 
communication  open,  the  PBGC  can 
continually  improve  service  to  its 
customers,  including  plan  participants 
and  beneficiaries,  plan  sponsors  and 
their  affiliates,  plan  administrators, 
pension  practitioners,  and  others 
involved  in  the  establishment,  operation 
and  termination  of  plems  covered  by  the 
PBGC's  insurance  program.  Because  the 
areas  of  concern  to  the  PBGC  and  its 
customers  vary  and  may  quickly  change, 
it  is  important  that  the  PBGC  have  the 
ability  to  evaluate  customer  concerns 
quicldy  by  developing  new  vehicles  for 
gathering  information  under  this  generic 
approval. 

Participation  in  the  focus  groups  and 
surveys  will  be  voluntary'.  The  PBGC 
will  consuh  with  the  Office  of 
Management  and  Budget  regarding  each 
specific  information  collection  during 
the  approval  period. 

The  PBGC  estimates  that  the  annual 
burden  for  this  collection  of  information 
will  total  2,500  hours  for  9,500 
respondents. 

The  PBGC  is  specifically  seeking 
public  comments  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including^the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.,  permitting  electronic  submission  of 
responses. 
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Issued  at  Washington.  DC,  this  3rd  day  of 
March  2003. 
Stuart  A.  Sirkin. 

Director,  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc.  03-5516  Filed  3-6-03;  8:45  am] 

BIUJNO  COOC  770S-O1-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  <44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal{s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Gross  Earnings 
Report. 

(2)  Form(s)  submitted:  BA-1 1. 

(3)  OMB  Number:  3220-01 32. 

(4)  Expiration  date  of  current  OMB 
clearance:  04/30/2003. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  516. 

(8)  Total  annual  responses:  516. 

(9)  Total  annual  reporting  hours:  237. 

(10)  Collection  description:  Section 
7(c)(2)  of  the  Railroad  Retirement  Act 
requires  a  financial  interchange  between 
the  OASDHl  trust  funds  and  the  railroad 
retirement  account.  The  collection 
obtains  gross  earnings  of  railway 
employees  on  a  1%  basis.  The 
information  is  used  in  determining  the 
amount  which  would  place  the  OASDHl 
trust  funds  in  the  position  they  would 
have  been  if  railroad  service  had  been 
covered  by  the  Social  Security  and  FlC 
Acts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board.  844  North  Rush  Street.  Chicago. 
Illinois,  60611-2092  and  to  the  OMB 
Desk  OfBcer  for  the  RRB.  at  the  Office 
of  Management  and  Budget,  Room 


10230.  New  Executive  Office  Building. 
Washington.  DC  20503. 

Chuck  Mierzwa. 

Clearance  Officer. 

|FR  Doc.  03-5434  Filed  3-6-03;  8:45  am) 

8IIJJNQ  COOe  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47419;  File  No.  SR-AMEX- 
2002-36] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  To  Establish  Resolution  Times 
for  Uncompared  Transactions 

February  27,  2003. 

I.  Introduction 

On  April  22,  2002.  American  Stock 
Exchange  LLC  ("Amex")  filed  with  the 
Securities  and  Exchange  Commission 
("Conunission")  proposed  rule  change 
File  No.  SR-AMEX-2002-36  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  f'Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  December  4.  2002.^ 
No  comment  letters  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposed  rule  change. 

II.  Description 

The  resolution  of  imcbmpared  trades 
(sometimes  referred  to  as  "DKs")  has 
gone  through  substantial  revision  as  the 
nature  of  trade  comparison  has  changed. 
In  1966.  standardized  forms  were 
adopted  for  the  timely  and  efficient 
resolution  of  DKs.  The  primary 
responsibility  for  DK  resolution  at  that 
time  was  entrusted  to  floor  members.^ 
In  1978.  the  time  limit  for  replying  to  a 
DK  notice  was  set  at  3:45  p.m.  on  trade 
date  plus  three  business  days  ("T-t-3")  or 
prior  to  10  a.m.  on  trade  date  plus  five 
business  days  ("T+5")  if  a  specialist  or 
independent  member  was  involved. 
Upon  a  change  in  the  opening  to  9:30 
a.m.  in  1985.  members  were  then 
required  to  reply  to  a  DK  notice 
involving  a  specialist  or  independent 
member  prior  to  9:30  a.m.  on  T-t-5. 

A  resiUt  of.  among  other  things,  the 
Commission's  1987  Market  Break 


Report  ••  was  a  major  initiative  to 
shorten  the  comparison  process.  One 
development  was  the  implementation  in 
1990  of  Amex's  Intra-Day  Comparison 
system  ("IDC")."  In  1990,  Amex  also 
implemented  Rul"e  719,  Comparison  of 
Exchange  Transactions,  which  required 
that  any  transactions  effected  on  Amex 
be  compared  or  otherwise  closed  out  by 
Amex's  close  of  business  on  the 
business  day  following  the  day  of  the 
contract.^  Amex  adopted  further  rule 
changes  in  1991  to  formalize  the 
operational,  procedures  for  full 
implementation  of  Amex's  electronic 
equity  trade  comparison  facility.^ 
Among  the  new  rules  adopted  in  1991 
was  Rule  731.  Resolution  of 
Uncompared  Transactions,  that 
expressly  required  that  member 
organizations  resolve  uncompared 
trades  no  later  than  3  p.m.  on  T+1  or 
3:30  p.m.  on  T+1  if  an  agent  was 
involved. 

Because  of  the  inherent  risks  to  the 
settlement  process  from  uncompared 
trades.  Amex  believes  it  should  have  the 
flexibility  to  change  the  time  periods  for 
the  resolution  of  DKs.  For  example, 
market  conditions  and  systemic  changes 
may  require  Amex  to  implement 
different  cut-off  time  periods  for  the 
resolution  of  DKs  depending  on  the 
particular  product,  such  as  stocks, 
bonds,  exchange-traded  funds  ("ETFs"), 
or  trust-issued  receipts  ("ilKs"). 
Accordingly  Amex  proposes  to  amend 
Rule  731  to  allow  Ajtnex  to  establish  DK 
resolution  time  periods  for  equities, 
bond.  ETFs.  and,TIRs  as  appropriate. 

Specifically,  tlie  proposed  rule  change 
will  amend  Rule  731  by  providing 
Amex  flexibility  in  determining  (1)  cut- 
off times  and  dates  for  member 
organizations  to  make  any  necessary 
additions,  deletions,  or  changes  to  dieir 
DK  data  and  (2)  cut-off  times  for 
resolution  and  acceptance  of  DKs 
remaining  uncompared  in  the  system. 


'15U.S.C.  78s(b)(l). 

'  Securities  Exchange  Act  Release  No.  46916, 
(November  26.  2002),  67  FR  72241  (December  4, 
2002). 

'  A  separate  rule  for  uncompared  options  trades. 
Rule  970,  was  adopted  when  options  commenced 
trading  at  the  Amex  in  1975.  Rule  970  sets  forth  the 
procedures  for  settling  uncompared  options  trades 
through  the  Rejected  Option  Transaction  Notice. 


*  Commission,  Division  of  Market  Regulation,  The 
October  1987  Market  Break  (February  1968). 

"•  Exchange  Act  Release  No.  28069  (May  29.  1990). 

55  FR  23324  (June  7,  1990).  |SR-Amex-90-01| 
(order  approving  IDC  for  post-trade  processing  of 
transactions  in  equity  securities). 

"Exchange  Act  Release  No.  27851  (March  27. 
1990).  55  FR  12759  (April  5,  1990),  (SR-Amex-89- 
05)  (order  permanently  approving  rule  requiring 
regular  way  trades  be  compared.or  closed  out  by 
close  of  business  on  T+1).  In  1994,  the  Commission 
approved  Amex's  proposed  rule  change  which 
required  trade  date  submission  of  comparison  data. 
Exchange  Act  Release  No.  34298  (July  1,  1994).  59 
FR  35397  (July  11. 1994).  |SR-Amex-94-13|.  Today 
Rule  719(8)  requires  members  and  member 
organizations  to  submit  comparison  data  to  their 
clearing  firm  for  any  transaction  executed  on  Amex 
within  two  hours  of  the  trade. 

'Exchange  Act  Release  No.  29157  (May  2, 1991), 

56  FR  21510  (May  9,  1991),  |SR-Amex-90-16] 
(order  approving  rule  detailing  mechanics  of 
resolving  uncompared  equity  trades  through  IDC). 


Federal  Register / Vol.  68.  No.  45 /Friday,  March  7,  2003/ Notices 


11165 


The  proposed  rule  change  also  wiU 
adopt  Commentary  .08  to  Rule  731  that 
extends  the  applicability  of  the  rule  to 
portfolio  depositary  receipts,  index  fund 
shares,  and  TIRs  orders  to  buy  or  sell  a 
security  where  the  price  is  derivatively 
based  upon  another  security  or  index  of 
securities.*  The  proposed  Commentary 
also  provides  that  Amex  may  establish 
separate  times  to  review  and  resolve 
DKs  in  these  products. 

m.  Discussion 

Section  6(b)(5)  of  the  Act  requires  that 
the  rules  of  an  exchange  are  designed, 
among  other  things,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities.^  The  proposed  rule  change 
permits  Amex  flexibility  in  establishing 
time  periods  for  resolution  of  DKs  and 
extends  the  application  of  the  nde  to 
additional  types  of  securities  that 
previously  had  not  been  covered  by  the 
rule.  This  flexibility  should  enable 
Amex  to  address  issues  in  its 
comparison  process  that  may  arise  from 
market  conditions  or  from  various 
products  trading  on  Amex.  In  so  doing, 
Amex  should  be  able  to  improve  its 
ability  to  resolve  uncompared  trades, 
which  in  turn  will  improve  the 
clearance  and  settlement  of  securities 
trading  on  Amex.  For  the  reasons  set 
forth  above,  the  Commission  believes 
that  the  AMEX's  rule  change  is 
consistent  with  the  exchange's 
obligations  under  the  Act. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
.Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  6(b)(5)  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
AMEX-2002-36)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. '"  . 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-5422  Filed  3-6-03;  8:45  am] 
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SECURITieS  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47420;  Hie  No.  SRrNQLX- 
200»-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Nasdaq 
Liffe  Markets,  LLC,  Relating  to  Revised 
Reporting  Requirements  for  Exchange 
for  Physical  Trades 

February  27,  2003.    , 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-7  under  the 
Act.2  notice  is  hereby  given  that  on 
February  11.  2003  Nasdaq  Liffe  Markets, 
LLC  ("NQLX")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  described  in  Items  1. 11,  and  HI 
below,  which  Items  have  been  prepared 
by  NQLX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
frtjm  interested  persons.  NQLX  also 
filed  the  proposed  rule  change  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC").  together  with 
written  certifications  on  February  6. 
2003  imder  Section  5c(c)  of  the 
Commodity  Exchange  Act  ^  ("CEA").* 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

NQLX  proposes  to  adopt  a  change  to 
its  Rule  420(b)  relating  to  the  reporting, 
submission,  and  dissemination  of  trade 
information  concerning  exchange  for 
physical  trades. ^-^  The  proposed  change 


■  Orders  to  buy  or  sell  an  option  will  continue'  to 
be  covered  by  Rule  950(f)  and  the  applicable 
Commentary  to  Rule  950. 

«15  U.S.C.  78(n. 

«'17CFR200.30-3(a)(12). 


■'  15  U.S.C.  78s(b)(7). 

2  17CFR240.19b-7.- 

37  U.S.C.  7a-2(c). 

*  Telephone  conversation  between  Kathleen 
Hamm.  Senior  Vice  President  of  Regulation  and 
Compliance,  NQLX.  and  Ian  K.  Patel,  Attorney, 
Division  of  Market  Regulation  ("Division"), 
Commission  on  February  24,  2003. 

*-'  An  exchange  for  physical  trade  occurs 
between  two  parties  where  the  first  party  sells,  and 
the  second  party  buys,  the  related  physical  (e.g.,  the 
common  stock  underlying  a  security  futures 
contract)  while  similltaneously  the  first  party  buys, 
and  the  second  party  sells,  an  appropriate  number 
of  futures  contracts,  known  as  the  "futures  leg"  of 
the  transaction.  See  NQLX  Rule  420(a)(2).  Exchange 
for  physical  trades  allow  certainty  of  execution  at 
one  place  and  in  one  transaction  for  the  two  parties 
to  the  transaction  instead  of  requiring  the  parties  to 
execute  multiple  transactions  across  several 
exchanges,  which  inherently  creates  risk  that  one 
market  will  move  before  the  entire  transaction  can 
be  executed.  Generally,  on  futures  exchanges, 
exchange  for  physical  trades  are  negotiated  and 
effected  by  parties  outside  the  centralized  market, 
and  the  exchange  reports  the  futures  leg  as  either 
transferred,  newly  created,  or  offeet.  Johnson  and 
Hazen,  Commodities  Regulation  §  1.03[3)  (3d  ed. 
2002).  The  CEA  and  the  regulations  of  the  CFTC 
both  recognize  exchange  for  physical  trades  as 
properly  executed  outside  the  centralized  market. 


would  allow  the  reporting  and 
dissemination  of  information  related  to 
exchange  for  physical  trades  effected  by 
sophisticated  and  experienced 
customers  (i.e.,  "wholesale  customers") 
during  hours  other  than  trading  hours 
for  the  futures  leg  of  the  transaction  on 
the  next  trading  day.  As  for  exchange  for 
physical  trades  effected  for  customers   . 
other  than  those  meeting  the  definition 
of  wholesale  customers,  there  would  be 
no  change  to  the  reporting  requirements 
and  those  transactions  would  still  need 
to  be  transacted  during  trading  hours  on 
the  exchange  and  reported  as  soon  as 
practicable  but  not  longer  than  30 
minutes  after  the  arranging  of  the 
transaction.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized.  Proposed 
deletions  are  in  [brackets]. 

Rule  420    Exchange  for  Physical  Trades 


(b)  Information  Recording.  Submission, 
and  Dissemination 

(1)  No  change. 

(2)  As  soon  as  practicable  but  no  later 
than  (i)  30  minutes  after  effecting  an 
Exchange  for  Physical  Trade  during 
trading  hours  on  Market  Days  or  (li)  iS 
minutes  after  the  opening  of  trading  for 
the  Futures  Leg  on  the  first  Market  Day 
after  effecting  an  Off-Hours  Exchange 
for  Physical  Trade,  the  Member — when 
the  transaction  is  between  a  Member 
and  a  Customer — and  the  Member 
selling  the  Futures  Leg — when  the 
transaction  is  between  two  Members 
luiless  otherwise  mutually  agreed  to  by 
the  two  Members — must  submit  through 
the  ATS  the  following  information 
concerning  the  Exchange  for  Physical 
Trade: 

(i)  to  (xii)  No  change, 
(xiii)  quantity  of  the  Related  Physical, 
[and] 
(xiv)  to  (xv)  No  change. 

(3)  No  change. 

(4)  After  sending  the  confirmation  for 
the  Exchange  for  Physical  [t]  Trade. 
NQLX  will  disseminate  through  the 
ATS  the  following  information: 

(i)  to  (vi)  No  change. 

(5)  to  (7)  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NQLX  has  prepared  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change,  burdens  on 


Commodity  Exchange  Act  §  5(b>(3).  7  U.S.C.  7a-l 
(2000)  and  CFTC  Regulation  §  1.36.  17  CFR  1.3«; 
see  W. 
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competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  s^tements  may  be 
examined  at  the  places  specified  in  hem 
IV  below.  These  statements  are  set  forth 
in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Simultaneously  with  this  filing, 
NQLX  submitted  to  and  certified  with 
the  CFTC,  proposed  rule  changes  to 
NQLX  Rules  101{a)(79)  and  420(a). 
These  proposed  changes  would  allow 
members  and  persons  associated  with 
members  to  effect  exchange  for  physical 
trades  for  sophisticated  and  experienced 
customers  (known  as  "wholesale 
customers"  ")  during  hours  other  than 
trading  hours  for  the  futures  leg  of  the 
transaction."  NQLX  states  that  its 
general  rule  provisions  on  exchange  for 
physical  trades  (NQLX  Rule  420(a)),  as 
well  as  its  proposed  changesrto  those 
provisions  and  the  related  dsAitition  of 
wholesale  customers  (NQLX  Rule 
101(a)(79)),  do  not  fall  within  the 
categories  of  changes  required  to  be 
submitted  to  the  Commission  for 
publication.'"  However,  to  implement 
the  proposed  changes  to  Rules 
101(a)(79)  and  420(a),  NQLX  proposes 
adopting  a  change  to  its  Rule  420(b) 
relating  to  the  reporting,  submission, 
and  dissemination  of  trade  information 
for  exchange  for  physical  trades."-' ' 

The  proposed  rule  change  to  NQLX  . 
Rule  420(b)  would  require  a  member  to 
report  trade  information  on  exchange  for 
physical  trades  effected  after  the  close  of 
trading  for  wholesale  customers  within 
1 5  minutes  after  the  opening  of  trading 
on  the  next  trading  day.  As  for  exchange 
for  physical  trades  effected  for 
customers  other  than  those  meeting  the 


"NQLX  Rule  101(a)(79),  as  amended  would  revise 
the  definition  of  wholesale  customer  to  require  that 
a  customer  receive  notiGcation  from  a  Member  that 
the  customer  is  not  only  qualified  to  participate  in 
block  trades,  but  is  also  qualified  to  participate  in 
exchange  for  physical  trades  at  times  other  than 
during  trading  hours  on  market  days  for  the  futures 
leg. 

^The  rules  of  other  futures  exchanges  allow 
exchange  for  physical  trades  to  be  effected  after  the 
close  of  trading  and  reported  shortly  af^er  opening 
of  trading  the  following  trading  day.  See  e.g..  New 
York  Futures  Exchange  Rule  303(e)(5)(iii)(2);  Coffee, 
Su^Ht  &  Cocoa  Exchange  Rule  3.06(eJ(iiiH2). 

">15l].S.C.  78s(7)(A). 

"-"NQLX  previously  submitted  its  Rule  420(b) 
to  the  Commission  for  publication  as  part  of  its 
rules  related  to  the  establishment  of  audit  trails 
necessary  or  appropriate  to  facilitate  coordinated 
market  surveillance.  Securities  Exchange  Act 
Release  No.  46774.  (November  5.  2002)  67  FR 
68895,  68897  (November  13.  2002);  see  also  15 
U.S.C.  78f|h)(3)(J). 


definition  of  wholesale  customers  or 
effected  for  any  customer  during  trading 
hours,  there  would  be  no  change  to  the 
reporting  requirements  and  those 
transactions  would  still  need  to  be 
transacted  during  trading  hours  on  the 
exchange  and  reported  as  soon  as 
practicable  but  not  longer  than  30 
minutes  after  the  arranging  of  the 
transaction.  The  remaining  proposed 
changes  to  Rule  420(b)  correct 
typographical  errors. 

2.  Statutory  Basis 

NQLX  files  this  proposed  rule  change 
pursuant  to  Section  19(b)(7)  of  the 
Act.'"*  NQLX  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Commodity  Futures 
Modernization  Act  of  2000,'''  including 
the  requirement  that  trading  in  a  listed 
security  futures  contract  is  not  readily 
susceptible  to  manipulation  of  its  price 
nor  to  causing  or  being  used  to 
manipulate  the  price  of  the  underlying 
security,  options  on  the  security,  or 
options  on  a  group  or  index  including 
the  security.  '*>  NQLX  further  believes 
that  its  proposed  rule  change  complies 
with  the  requirements  under  Section 
6(h)(3)  of  the  Act  '^  and  the  criteria 
under  Section  2(a)(l)(D)(i)  of  the  CEA,'^ 
as  modified  by  joint  orders  of  the 
Commission  and  the  CFTC.  In  addition, 
NQLX  believes  that  its  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  6  of  the  Act,'^  in  general,  and 
Section  6(b)(5)  of  the  Act,2o  in 
particular,  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
facilitate  transactions  in  securities  and, 
in  general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's   . 
Statement  on  Burden  on  Competition 

NQLX  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NQLX  neither  solicited  nor  received 
written  comment  on  the  proposed  rule 
change.       >    , 


'M5  U.S.C.  78s(b)(7). 

"Public  Law  106-554.  114  Stat.  2763  (2000). 
'»See  Section  6(h)(3)(H)  of  the  Act,  5  U.S.C. 
78f(h)(3)(H). 

'M5  U.S.C.  78f(h)(3). 

'•7U.S.C.2(a)(l)(D)(i). 

'»15U.S.C.  78f. 

» 15  U.S.C  78f(b)(5). 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Concurrent  with  the  filing  of  the 
proposed  rule  change  with  the  SEC, 
NQLX  has  filed  on  February  6,  2003  a 
written  certification  with  the  CFTC 
under  Section  5c(c)  21  of  the  CEA  and 
CFTC  Regulation  Part  40.6  22  in  which 
NQLX  certifies  that  it  believes  that  its 
proposed  changes  to  Rule  420  as  well  as 
Rule  101(a)(79)  comply  with  the  CEA. 
Proposed  changes  to  Rules  101(a)(79) 
and  420  are  effective  on  February  7, 
2003,  the  day  after  their  filing  with  the 
CFTC. 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
.  change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  19(b)(1) 
oftheAct.23 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NQLX.  All 
submissions  should  refer  to  File  No. 
SR-NQLX-2003-04  and  should  be 
submitted  by  March  28,  2003.  - 


»'  7  U.S.C.  7a-2(c). 

"t7CFR38.4. 

"15U.S.C.78s(b)(l). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  03-5425  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  WIO-OI-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47417;  File  No.  SR-Phlx- 
2002-61] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Amend  Options  Floor  Procedure 
Advice  A-13  To  Include  Violations  for 
Failure  To  Obtain  Approval  To 
Disengage  the  NBBO  Feature  in  the 
Exchange's  Minor  Rule  Plan 

February  27,  2003. 

On  October  4,  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Phbc  Option  Floor  Procedure 
Advice  ("OFPA")  A-13,  Auto  Execution 
Engagement/Disengagement 
Responsibility,  to  include  in  the 
Exchange's  minor  rule  violation 
enforcement  and  reporting  plan  ("Minor 
Rule  Plan")  ^  violations  for  failure  to 
obtain  the  necessary  approvals  prior  to 
disengagement  of  the  National  Best  Bid/ 
Best  Offer  ("NBBO")  Feature  of  the 
Exchange's  Automated  Options  Market 
System  ("AUTOM").-*  The  Exchange's 
NBBO  Feature  automatically  executes 
orders  at  the  NBBO  for  certain  options 
designated  by  the  Phlx's  Options 
Committee  as  eligible  for  the  NBBO 
Feature  ("automatic  step-up  options"), 
provided  that  the  NBBO  does  not  differ 


"  17  CFR  200.30-3(a)(75). 

•  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'The  Exchange's  Minor  Rule  Plan,  codified  in 
Exchange  Rule  970,  includes  Floor  Procedure 
Advices  with  accompanying  fine  schedules. 

••  AUTOM  is  the  Exchange's  electronic  order 
delivery,  routing,  execution  and  reporting  system, 
which  provides  for  the  automatic  entry  and  routing 
of  equity  option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  or  certain 
orders  are  eligible  for  AUTOM's  automatic 
execution  feature,  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
Exchange  members  into  AUTOM  are  routed  to  the 
appropriate,  specialist  unit  on  the  Exchange  trading 
floor. 


bom  the  specialist's  bid  or  off^r  by  more 
than  the  "step  up  parameter."  ^ 
Currently,  engagement  and 
disengagement  of  the  NBBO  Feature  is 
governed  solely  by  Phlx  Rule  1080(c)(i), 
and  violations  are  referred  to  the 
Business  Conduct  Committee  ("BCC"). 

The  Exchange  proposed  to  amend 
OFPA  A-13  to  restate  from  Phlx  Rule 
1080(c)(i)  the  conditions  for  using  the 
NBBO  Feature,  including  the 
requirement  to  obtain  approval  to 
disengage  the  NBBO  Feature,  and  to 
include  a  fine  schedule  for  failiu'e  to 
obtain  such  approval.  Specifically,  the 
proposed  fine  schedule  is  as  follows: 
First  occiurence,  $250;  second 
occurrence,  $500;  third  occurrence, 
$1,000;  fourth  occurrence  and 
thereafter,  sanction  discretionary  v«th 
the  BCC.  The  proposed  fine  schedule 
would  be  implemented  on  a  one-year 
running  basis.  The  BCC  also  would  have 
discretion  concerning  sanctions  for  any 
violations  should  they  be  deemed 
egregious  by  the  Exchange's 
Enforcement  Department  and  referred 
direcUy  to  the  BCC  pursuant  to 
Exchange  Rule  960.2. 

On  November  7,  2002,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  proposed 
rule  change,  as  amended,  was  published 
in  the  Federal  Register  on  January  22, 
2003.''  The  Commission  did  not  receive 
any  comment  letters  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change,  as  amended. 

Tne  Commission  nas  carefully 
reviewed  the  proposal  and  finds  that  the 
proposed  rule  change,  as  ainended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  nUes  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  «  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act  ^  and  the  rules  and  regulations 
thereimder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(6) 
of  the  Act  10  in  that  it  provides  a 
procedure  whereby  member 


5  For  a  complete  description  of  the  NBBO  Feature, 
see  Securities  Exchange  Act  Release  No.  43684 
(December  6.  2000),  65  FR  78237  (December  14, 
2000)  (order  partially  approving  SR-Phlx-00-93). 

6  See  letter  from  Rick  Rudolph,  Director  and 
Counsel,  Phlx,  to  Jennifer  Lewis,  Commission, 
dated  November  6,  2002  ("Amendment  No.  1").  In 
Amendment  No.  1 ,  Phlx  fixed  nonsubstantive 
typographical  errors  in  its  rule  text,  and  added  a 
cross-reference  to  Phlx  Rule  960.2  in  the  purpose 
section  of  its  proposal. 

'  See  Securities  Exchange  Act  Release  No.  47166 
(January  10,  2003),  68  FR  3077. 

*In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  its  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 

9  15U.S.C.  78f. 

'015U.S.C78«(b)(6). 


organizations  can  be  disciplined 
appropriately  in  those  instances  when  a 
rule  violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  an 
admonition  letter  is  appropriate. 
Additionally,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  sections 
6(b)(7)"  and  6(d)(l)i2  of  the  Act. 
Section  6(b)(7)  requires  the  rules  of  an 
exchange  to  be  in  accordance  with  the 
provisions  of  section  6(d)  of  the  Act, 
and,  in  general,  to  provide  a  fair 
procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members.  Section  6(d)(1)  requires  an 
exchange  to  bring  specific  charges, 
notify  such  member  or  person  of,  and 
give  him  an  opportunity  to  defend 
against,  such  charges,  and  keep  a  record, 
in  any  proceeding  to  determine  whether 
a  member  or  person  associated  with  a  ■ 
member  should  be  disciplined.  Finally, 
the  Commission  finds  the  proposal  is 
consistent  with  Rule  19d-l(c)(2)  under 
the  Act,' ^  which  governs  minor  rule 
violations  plans. 

In  approving  this  proposal,  the 
Commission  in  no  way  minimizes  the 
importance  of  compliance  with  these 
rules,  and  all  other  rules  subject  to  the 
imposition  of  fines  under  the 
Exchange's  Minor  Rule  Plan.  The 
Commission  believes  that  the  violation 
of  any  self-regulatorv'  organization's 
rules,  as  well  as  Commission  rules,  is  a 
serious  matter.  However,  in  an  effort  to 
provide  the  Exchange  with  greater 
flexibility  in  addressing  certain, 
violations,  the  Exchange's  Minor  Rule' 
Plan  provides  a  reasonable  means  to 
address  rule  violations  that  do  not  rise 
to  the  level  of  requiring  formal 
disciplinary  proceedings.  The 
(Commission  expects  that  the  Phlx  will 
continue  to  conduct  surveillance  with 
due  diligence,  and  make  a 
determination  based  on  its  findings 
whether  fines  of  more  or  less  than  the 
recommended  amount  are  appropriate 
for  violations  of  rules  under  the 
Exchange's  Minor  Rule  Plan,  on  a  case 
by  case  basis,  or  if  a  violation  requires 
formal  disciplinary  action. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-Phlx-2002- 
61),  as  amended,  is  approved. 


"15  U.S.C.  78«(bM7). 
'2  15  U.S.C.  78fld)(l). 
"17CFR240.  19d-l(c)(2) 
•«15  U.S.C.  78s(b)(2). 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-5423  Filed  3-6-03;  8:45  am) 
BILUNQ  COOe  W10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47424;  File  No.  SR-Ptilx- 
2003-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Payment  for  Order  Flow 
Fees  for  the  Top  120  Options 

,  February  28,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '.  and  rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
28,  2003.  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  items  I.  II,  and  III  below,  which  the 
Phlx  has  prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Seir-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  establish  its 
options  payment  for  order  flow  fees 
imposed  on  the  transactions  of  Phlx 
Registered  Options  Traders  ("ROTs")  for 
the  period  from  February  through  April 
2003,  for  the  top  120  options  based  on 
volume  statistics  from  October, 
November,  and  December  2002,  •  as  set 
forth  on  the  ROT  Equity  Option 
Payment  for  Order  Flow  Charges 
Schedule.  The  Phlx  intends  to 
implement  the  fees  for  trades  settling  on 


'M7C;FK2(K).3(>-:i(a)(12). 

<15l!..S.c;.  7«s(b)(l). 

-17(:FK240.19t)-:4. 

'  'Ttie  Phlx's  piiyment  for  ord«r  flow  fo«  is 
assossRtl  on  KC)Ts  on  thw  top  120  most  .iitively 
traded  Hqiiily  options  in  tonns  of  tho  total  number 
of  contracts  that  are  traded  nationally.  Iwsed  on 
volume  statistics  provided  by  the  Options  ClIeurinK 
Corporation.  The  measuring  periods  for  the  top  120 
options  .ire  calculated  every  three  months.  For 
example,  for  the  periuti  from  February  thniUKh 
April  2003,  the  measuring  period  for  the  lop  120 
options  is  based  on  volume  statistics  from  October.  • 
Novembtir  and  December  2002.  For  the  period  from 
May  through  |uly  2003,  the  measuring  period  for 
the  top  120  options  will  lie  based  on  volume 
statistics  from  lanuary,  February  and  March  2003. 
This  cycle  is  scheduled  to  continue  every  three 
months,  with  a  separate  proposed  rule  change  filed 
for  each  three-month  period. 


February  1,  2003,  through  April  30, 
2003.  The  rate  levels  have  remained   , 
unchanged:  the  top-ranked  option  is 
charged  a  fee  of  $1.00  per  contract,  the 
next  49  options  are  charged  a  fee  of 
$0.50  per  contract,  and  the  fee  for  the 
remaining  options  in  the  top  120  is  set 
at  $0.00. 

The  Phlx's  ROT  Equity  Option 
Payment  for  Order  Flow  Charges 
Schedule  is  available  at  the  Phlx  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  recently  filed  with  the 
Commission  to  reinstate  its  payment  for 
order  flow  program.*  Pursuant  to  the 
Phlx's  current  program.  Phbc  ROTs  are 
assessed  a  payment  for  order  flow  fee  on 
the  top  120  most  actively  traded  equity 
options,  on  a  per-contract,  per-options 
issue  basis,  as  set  forth  on  Phlx's  ROT 
Equity  Option  Payment  for  Order  Flow 
Charges  Schedule,  subject  to  certain 
exceptions."' 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  the  payment  for 
order  flow  fees  for  trades  settling  on  or 
after  February  1,  2003,  through  April  30, 
2003,  for  the  applicable  top  120  options. 
The  Phlx  will  file  with  the  Commission 
a  proposed  rule  change  to.  address 
changes  to  the  Phlx's  fee  schedule  for 
subsequent  time  periods.  No  other 
changes  to  the  Phlx's  payment  for  order 


'  .See  .Securities  Exchange  Act  Release  No.  47090 
(December  23.  2002).  6H  FK  141  (lanuarv  2.  2003) 
(.SK-Phlx-2002-75). 

'The  payment  for  order  flow  fee  does  not  apply 
to  transactions  between:  (1)  A  ROT  and-a  specialist: 
(2)  a  ROT  and  a  ROT:  (3)  a  ROT  and  a  firm;  and 
(4)  a  ROT  aftid  a  broker-dealer.  Indeed,  because  the 
primary  focus  of  the  program  is  to  attract  order  flow 
from  customers,  the  payment  for  order  flow  fee  is 
not  imposed  on  the  above-specifled  transactions. 
Also,  the  payment  for  order  flow  fee  does  not  apply 
to  index  or  foreign  currency  options. 


flow  program  are  being  made  at  this 
time. 

2.  Statutory  Basis 

The  Phlx'believes  that  its  proposal  to 
amend  its  schedule  of  dues,  fees  and 
charges  is  consistent  with  section  6(b)  of 
the  Act  •*  and  in  particular  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act  ^ 
in  that  it  is  an  equitable  allocation  of 
reasonable  fees  among  Phlx  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phbc  neither  solicited  or  received 
written  comments  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  fee  change 
pursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act «  and  rule  19b-4(f)(2)  thereunder.*" 
Accordingly,  the  proposal  will  take 
effect  upon  filing  with  the  Commission. 
At  any  time  within  60  days  after  the  ' 

filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  the  action  is  necessary 
or  appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.; 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 


'•15U.S.C.  78flb). 
■  15U.S.C.  78f(b)(4). 
"15U.S.C.  78(s)(b)(3)(A)(ii). 
''17CFR240.19b-4(0(2). 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cbpying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phbc-2003-04  and  should  be 
submitted  by  March  28,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  i" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-5424  Filed  3-6-03;  8:45  am) 

BILUNG  COOE  801(M>1-P 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  public  hearing. 

summary:  The  Conmiission  has 
scheduled  a  public  hearing  on  its 
proposed  amendments  for  the 
amendment  cycle  ending  May  1,  2003. 
Witnesses  will  be  invited  to  testify  by 
the  Commission  on  issues  specified  by 
the  Commission  prior  to  the  hearing. 
Tentative  topics  include 
implementation  of  the  Sarbanes-Oxley 
Act  of  2002,  Pub.  L.  107-204,  and 
changes  to  §  2A1.4  (Involuntary 
Manslaughter).  Further  information 
regarding  the  public  hearing  will  be 
provided  by  the  Commission  on  its  Web 
site  at /ittp.//innv. ussc.gov. 
DATES:  The  Commission  has  scheduled 
a  public  hearing  for  March  25,  2003,  at 
3:15  p.m.,  at  the  Thurgood  Marshall 
Federal  Judiciary  Building.  One 
Columbus  Circle,  NE.,  Washington,  DC 
20002-8002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander.  Public  Affairs 
Officer,  Telephone:  (202)  502-4500. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 


'"17  C:FR  200.30-3(aHl2). 


of  May  each  year  pursuant  to  28  U.S.C. 
994(p).  Additional  information 
pertaining  to  the  proposed  amendments 
for  the  amendment  cycle  ending  May  1 , 
2003,  may  be  accessed  through  the 
Commission's  Web  site  at  http:// 
www.ussc.gov. 

Authority:  28  U.S.C.  994(x);  USSC  Rules  of 
Practice  and  PFOcedure  3.4,  4.4,  4.5. 

Diana  E.  Murphy, 

Chair. 

[FR  Doc.  03-5430  Filed  3-6-03:  8:45  am] 

BILUNG  CODE  2211-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  OST-02-1 21 48] 

Electronic  Transmission  and  Storage 
of  Drug  Testing  Information  Federal 
Advisory  Committee;  Meeting 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  notice  is  hereby  given 
that  the  Department  of  Transportation 
(DOT)  Electronic  Transmission  and 
Storage  of  Drug  Testing  Information 
Federal  Advisory  Conunittee  will  meet 
for  the  second  time  in  a  public  session 
on  April  7-8,  2003,  at  the  Embassy 
Suites  Hotel,  Crystal  City — National 
Airport,  1300  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  (703)  979-9799, 
FAX:  (703)  892-8121.  The  purpose  of 
the  Committee  is  to  recommend  to  the 
Department  the  type  and  level  of 
electronic  security  that  should  be  used 
for  the  transmission  and  storage  of  drug 
testing  information,  to  assess  the  type  of 
format  and  methodology  that  would  be 
appropriate,  and  to  recommend  the 
level  and  type  of  electronic  signature 
technology  that  would  support  the 
procedures  used  in  the  DOT  drug  and 
alcohol  program.  The  Committee  held 
its  first  meeting  on  June  18-19.  2002  in 
Washington,  DC.  A  list  of  the  committee 
members  and  a  copy  of  the  first 
meeting's  transcripts  are  available  in  the 
docket  posted  on  the  Internet  at 
http://dms.dot.gov/search/;  the  docket 
number  is  12148. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Shatinsky  or  Minnie  McDonald,  Office 
of  Drug  and  Alcohol  Policy  and 
Compliance  (ODAPC).  Office  of  the 
Secretary',  Department  of  Transportation 
at  voice  (202)  366-3784,  fax  (202)  366- 
3897. 


SUPPLEMENTARY  INFORMATION:  Since  the 
beginning  of  drug  testing,  the  DOT  has 
sought  ways  to  reduce  the  significant 
amount  of  paper  documentation 
generated  for  the  forensic  accountabilit>' 
of  drug  test  results.  We  are  now  in  an 
era  of  various  electronic  capabilities  that 
can  further  reduce  the  paper  work 
burden.  The  transportation  industry'  is 
asking  us  to  move  more  in  that 
direction.  We  want  to  accommodate  this 
request,  but  we  want  to  make  sure  that 
the  integrity  and  confidentiality 
requirements  of  the  program  are 
maintained. 

The  Department  made  modest 
changes  when  49  CFR  Part  40  was 
updated  and  republished  on  April  19, 
2000.  We  permitted  greater  use  of  faxes 
and  scemned  computer  images  for 
reporting  test  results.  Additionally,  for 
negative  test  results  we  permitted 
laboratories  to  send  electronic  reports  to 
MROs.  provided  the  laboratory  and 
MRO  ensured  that  the  information  is 
accurate  and  can  be  transmitted  in  such 
a  manner  as  to  prevent  unauthorized 
access  or  release  while  it  is  transmitted 
or  stored. 

The  Department  believes  that  the 
increased  use  of  electronic  reporting  is 
both  inevitable  and  beneficial.  At  the 
same  time,  we  want  to  make  sure  that 
there  are  good,  consistent  minimum 
standards  for  the  use  of  this  technology. 
'  in  order  to  protect  the  important 
integrity  and  confidentiality 
requirements  of  the  program.  For  these 
reasons,  DOT  established  the  Electronic 
Transmission  and  Storage  of  Drug 
Testing  Information  Federal  Advisory 
Committee.  The  purpose  of  the 
Committee  is  to  recommend  regulators- 
modifications  it  deems  necessary  if  Part 
40  is  to  accommodate  newer  electronic 
technology.  The  Committee  will  assess 
the  current  status  of  electronic  securit)' 
technology  and  will  make 
recommendations  about  consistent 
minimum  standards  for  its  use  in  the 
transmission  and  storage  of  drug  testing 
results.  Additionally,  the  Committee 
will  examine  the  formats  and 
methodologies  used  in  transmitting 
electronic  information,  as  well  as  the 
concept,  parameters,  and  procedures 
used  in  implementing  electronic 
signature  technology  within  the  frame 
work  of  the  DOT  drug  and  alcohol 
testing  program.  The  Committee  will 
advise  DOT  regarding  these  findings. 
The  Department  anticipates  that, 
following  tho  receipt  of  the  Committee's 
final  recommendations.  DOT  will 
propose  changes  to'  Part  40  through  a 
notice  of  proposed  rulemaking  that  will 
result  in  minimum  standards  for 
security  in  transmission  and  storage  of 
drug  testing  information  and  would 
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result  in  a  more  widespread  use  of 
electronic  technology  in  the  program. 

The  Committee  held  its  first  public 
meeting  on  June  18-19,  2002  in 
Washington,  DC.  The  first  meeting  was 
used  to  introduce  the  Committee 
Members,  review  the  purpose  of  the 
Committee,  and  to  review  some  of  the 
issues  that  the  Committee  needs  to 
address  as  part  of  the  process  to  develop 
appropriate  recommendations  to  the 
DOT.  Presentations  from  the  major 
sections  of  interested  stake  holders  were 
conducted  by  Committee  members, 
invited  guests,  and  by  the  general 
public.  A  complete  transcription  of  all 
discussions  during  the  two  days  is 
available  at  the  above-cited  internet  web 
site.  Additionally,  three  sub-committees 
composed  of  Committee  members  were 
established  to  research,  develop,  and 
provide  information  to  the  whole 
Committee  at  its  next  meeting.  These 
sub-committees  addressed  the  following 
three  areas:  1.  Format  of  electronic 
reports;  2.  security  of  electronic 
transmission  and  digital  signatures;  and 
3.  storage  security  of  electronic 
information.  This  second  meeting  will 
focus  on  specific  findings,  issues,  and 
recommendations  of  the  sub-committees 
related  to  these  three  areas.  Opportunity 
will  be  available  for  the  general  public 
to  also  make  comments  related  to  the 
information  presented  by  the  committee 
members. 

Tentative  agenda:  Monday,  April  7, 
2003.  8:30  a.m.-12  p.m.:  General 
presentations  by  the  sub-committee 
chairpersons,  12  p.m.-l:15  p.m.:  Lunch, 
1:15  p.m.-3:30  p.m.:  Continued 
presentations,  3:30  p.m.-5  p.m.:  Public 
Comments  or  Presentations,  5  p.m.;  End 
of  First  Day.  Tuesday,  April  9,  2003. 
8:30  a.m.-12  p.m.:  Discussion  of 
Options  and  Future  Committee  Actions, 
12  p.m.:  Closing  Comments.  2  p.m.:  End 
of  Meeting.  A  final  agenda  will  be 
available  to  the  public  prior  to  the 
beginning  of  the  meeting. 

The  meeting  will  be  open  to  the 
public  on  a  first-come  first-seated  basis. 
Anyone  needing  special 
accommodations  for  persons  with 
disabilities,  please  notify  Minnie 
McDonald  at  (202)  366-3784  at  least 
two  weeks  prior  to  the  meeting. 

Members  of  the  public  wishing  to  file 
a  written  statement  with  the  DOT 
Electronic  Transmission  and  Storage  of 
Drug  Testing  Information  Federal 
Advisory  Committee  may  do  so  by 
submitting  comments  by  mail  or  by 
delivering  them  to  the  Docket  Clerk, 
Attn:  Docket  No.  OST-02-12148, 
Department  of  Transportation,  400  7th 
Street,  SW..  Room  PL401,  Washington, 
DC,  20590.  Comments  may  also  be  faxed 
to  the  Docket  Clerk  at  (202)  493-2251. 


Persons  wishing  their  comments  to  be 
acknowledged  should  enclose  a 
stamped,  self-addressed  postcard  with 
their  conunents.  The  docket  clerk  will 
date  stamp  the  postcard  and  return  it  to 
the  sender.  For  the  convenience  of 
persons  wishing  to  review  the  docket,  it 
is  requested  that  paper  comments  be 
sent  in  triplicate  in  an  unbound  format, 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Comments  may  be  reviewed  at  the 
above  address  from  9  a.m.  through  5 
p.m.  Monday  through  Friday. 
Commenters  may  also  submit  their 
comments  electronically.  Instructions 
for  electronic  submission  may  be  found 
at  the  following  Web  address:  http:// 
dms.dot.gov/submit/ .  The  public  may 
also  review  docket  comments 
electronically  (docket  number  is  12148). 
The  following  web  address  provides 
instructions  and  access  to  the  DOT 
electronic  docket:  http://dms.dot.gov/ 
search/.  Please  use  only  one  method  for 
submission  of  your  comments.  Please  do 
not  send  duplicates  by  submitting  a 
written  and  an  electronic  version. 

There  will  be  a  time  allocated  for  the 
public  to  speak  on  any  of  the  above 
agenda  items.  Please  make  your  request 
for  the  opportunity  to  make  a  public 
comment  in  writing  to  Minnie 
McDonald,  ODAPC,  at  (202)  366-3784, 
FAX  (202)  366-3897,  or  e-mail  address: 
minnie.mcdonald@ost.dot.gov/  two 
weeks  prior  to  the  meeting.  Your 
notification  should  contain  your  name 
and  corporate  designation,  consumer 
affiliation,  or  government  designation. 
Please  include  your  address,  telephone 
number  and  e-mail  in  case  there  is 
reason  to  contact  you  regarding  your 
presentation.  Those  wanting  to  make  a 
verbal  statement  should  also  include  a 
short  statement  describing  the  topic  to 
be  addressed.  Requestors  will  ordinarily 
be  allowed  up  to  10  minutes  to  present 
a  topic,  however,  the  time  may  be 
limited  depending  on  the  number  of 
requestors.  If  you  have  submitted  a 
written  statement  to  the  docket,  there  is 
no  need  to  subsequently  duplicate  this 
information  by  an  oral  presentation. 

The  Committee  meeting  will  be 
recorded  and  transcribed.  Within  a  short 
time  after  the  meeting,  copies  of  the 
transcripts  will  be  available  on  the  DOT 
electronic  docket. 
DATES  AND  TIME:  The  Electronic 
Transmission  and  Storage  of  Drug 
Testing  Information  Federal  Advisory 
Committee  will  meet  in  open  session  on 
April  7,  2003,  from  8:30  a.m.  to  5  p.m. 
and  on  April  8,  2003.  from  8:30  a.m.  to 
2  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Embassy  Suites  Hotel,  Crystal 


City— National  Airport,  1300  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  979-9799,  FAX:  (703)  892-8121. 
The  hotel  is  close  to  the  Pentagon  City 
and  Crystal  City  METRO  stops  and  can 
be  reached  via  the  blue  or  yellow  lines. 
Attendees,  other  than  Committee 
members,  who  need  lodging  may  obtain 
a  discounted  room  rate  directly  from  the 
hotel  by  referring  to  the-"  DOT  Federal 
Advisory  Committee"  meeting.  The 
hotel  reservation  telephone  number  is 
(800)  362-2779.  A  limited  number  of 
rooms  will  be  available  at  the 
discounted  rate  and  reservations  must 
be  made  by  March  14,  2003. 

Dated:  March  4,  2003.      • 
Kenneth  C.  Edgeil. 

Acting  Director,  Office  of  Drug  and  Alcohol 
Policy  and  Compliance,  Department  of 
Transportation. 

|FR  Doc.  03-5626  Filed  3-5-03;  2:09  pm] 
BILUNG  CODE  4910-62-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-07] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  PAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
niunber  involved  and  must  be  received 
on  or  before  March  27.  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
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wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC  on  March  4, 
2003. 
Richard  D.  McCurdy, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-14563. 

Petitioner:  AirTran  Airways,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought:  To 
permit  AirTran  Airways  to  operate 
certain  slots  at  Ronald  Reagan  National 
Airport  (DCA),  authorized  by  exemption 
only,  that  are  currently  utilized  by 
America  West  Airlines,  which  has 
annoimced  that  it  is  eliminating  its 
DCA/Columbus,  Ohio  service. 

[PR  Doc.  03-5453  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-08] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 


The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Brown,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-7653. 

This  notice  is  published  pursuant  to 
14  CFR  §§  11.85  and  11.91. 

Issued  in  Washington,  DC  on  March  4. 
2003. 
Richard  D.  McCurdy, 

Acting  Assistant  Chief  Counsel  for  . 
Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2002-13892. 

Petitioner:  JAMCO  America,  Inc. 

Section  of  1 4  CFR  Affected: 

14  CFR  21.325(b)(3). 

Description  of  Relief  Sought/ 
Disposition: 

"To  permit  JAMCO  to  issue  export 
airworthiness  approvals  for  Class  11  and 
Class  ni  products  manufactured  and 
located  at  JAMCO's  facilities  in  Tokyo, 
Japan. 

Gmnt,  1/03/2003,  Exemption  No. 
7549A. 

Docket  No.:¥  AA-2000-8286. 

Petitioner:  Raytheon  Aircraft 
Company. 

Section  of  14  CFR  Affected: 

14  CFR  21:325(b)(3). 

Description  of  Relief  Sought/ 
Disposition: 

To  permit  Raytheon  to  obtain 
airworthiness  approval  tags  for  its 
Hawker  model  parts  under  21.21  and 
21.203,  and  export  those  Class  11  and 
Class  m  parts  located  at  certain  facilities 
outside  of  the  United  States.  v 

Grant.  1/03/2003,  Exemption  No. 
6720C. 

[FR  Doc.  03-5454  Filed  3-6-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  194:  Air 
Traffic  Management  (ATM)  Data  Link 
Implementation 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  RTCA  Special 
Committee  194  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 


RTCA  Special  Committee  194:  Air 
Traffic  Management  (ATM)  Data  Link 
Implementation. 

DATES:  The  meeting  will  be  held  March 
25-27,  2003,  starting  at  12  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  lac.  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat,  1828  L  Street,  NW.. 
Washington,  DC  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
http://www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee  • 
194  meeting.  The  agenda  will  includS: 

•  March  25: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Agenda,  Review/ Approve  Minutes 
of  Previous  Meeting,  Working 
Group  Reports) 

•  Status  of  Controller-Pilot  Data  Link 
Communication  (CPDLC)  Program 

•  Status  of  changes  to  the  SC-194 
Terms  of  Reference 

•  Working  Group  (WG)-1 ,  Plans  and 
Principles  document  for  final 
review  and  comment  (FRAC)  status 
and  conoment  resolution 

•  WG  reports 

•  Other  Business 

•  March  26: 

•  Working  Group  Meetings  as 
scheduled  by  WG  Leaders 

•  March  27: 

•  Closing  Plenary  Session  (Review 
Agenda.  Working  Group  Reports, 
Other  Business,  Date  and  Place  of 
Next  Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statement  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  pubic 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  February  2d, 
2003. 

Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 
Committee. 
IFR  Doc.  03-5456  Filed  3-6-03:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  197: 
Rechargeable  and  Starting  Batteries 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  RTCA  Special 
Committee  197  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  197: 
Rechargeable  and  Starting  Batteries. 

DATES:  The  meeting  will  be  held  March 
18-20,  2003,  starting  at  9  am. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc..  1828  L  Street,  NW..  Suite 
805,  Washington,  DC,  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Washington,  DC,  20036;  telephone  (202) 
833-9339:  fax  (202)  833-9434;  Web  site 
b  tip  Jlwww.  rtca .  org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92^ 
463.  5  U.S.C,  Appendix  2).  notice  is 
hereby  given  for  a  Special  Committee 
197  meeting.  The  agenda  will  include: 

•  March  18 

•  Opening  Session  (Welcome  and 
Introductory  Remarks,  Review  of 
Agenda) 

•  Examine  Milestones/Identify  Goals/ 
Develop  Work  Program/What  is 
Minimum  Operational  Performance 
Standards  (MOPS)  and  Who  Uses  It? 

•  Review  of  Submitted  comments 

•  Review  SC-197  MOPS  Draft 

•  March  19 

•  Continuation  of  Review  of  SC-197 
MOPS  Draft 

•  March  20 

•  Proposed  Schedule  for  Subsequent 
Meetings 

•  Other  Business 

•  Closing  Session  (Establish  Agenda 
for  Next  Meeting,  Date  and  Place  of 
Next  Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington,  DC,  on  February  20, 
2003. 

lanice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

|FR  Doc.  03-5457  Filed  3-6-03:  8:45  am] 
BILUNa  COOE  4910-1»-« 

DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  135/ 
EUROCAE  Worldng  Group  14: 
Environmental  Conditions  and  Test 
Procedures  for  Airt}ome  Equipment 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  135/EUROCAE  Working 
Group  14  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  135: 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment. 
DATES:  The  meeting  will  be  held  March 
18-20,  2003  starting  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
EUROCAE,  17,  Rue  Hamelin,  Cedix  15. 
Paris,  France  75116. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org, 
(2)  Francis  Grmal.  at  EUROCAE  in  Paris; 
Tel:  33-1^5-05-7188. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
135  meeting.  The  agenda  will  include: 

•  March  18 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks, 
Recognize  Federal  Representative, 
Approve  Minutes  of  Previous 
Meeting) 

•  Appointment  of  the  Function  of 
WG-14  Security 

•  Recall  of  the  ED-14/DO-160 
Update  Process 

•  Status  of  the  Update  Proposals. 
Particular  Cases — IMA,  EED's  and 
PED's 

•  Subgroup  Meetings  (Address 
General  Issues  and  Table  of 
Proposed  Changes,  Identify 
Associated  Tasks  and  Planning) 

•  SG-1:  Climatic  and  Mechanic 

•  SG-2:  Electric  and  Electromagnetic 

•  March  19 

•  Continue  Subgroup  Meetings 


•  March  20 
•  Closing  Plenary  Session  (Debrief  of 
Subgroup  Meetings,  New/ 
Uniinished  Business,  Date  and 
Place  of  Next  Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  February  20, 
2003. 
Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

(FR  Doc.  03-5458  Filed  3-6-03;  8:45  am] 

BHXING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Long  Beach  Municipal  Airport 
(Daugherty  Field),  Long  Beach,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the    > 
revenue  from  a  PFC  at  Long  Beach 
Municipal  Airport  (Daugherty  Field) 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  7,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Room  3024, 
Lawndale,  CA  90261.  In  addition,  one 
copy  cf  any  comments  submitted  to  the 
FAA  must  be  mailed  or  delivered  to  Mr. 
Edward  Shikada,  Director  of  Public 
Works  at  the  following  address.  City  of 
Long  Beach.  333  West  Ocean  Blvd., 
Long  Beach,  CA  90802.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
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to  the  City  of  Long  Beach  under  §  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruben  Cabalbag,  Airports  Program 
Engineer,  Airports  Division,  Federal 
Aviation  Administration,  15000 
Aviation  Blvd.,  Room  3024,  Lawndale, 
CA  90261,  Telephone  (310)  725-3630. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Long 
Beach  Municipal  Airport  (Daugherty 
Field)  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
pah  158). 

On  February  6,  2003.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Long  Beach 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  8.  2003. 

The  following  is  a  brief  overview  of 
the  impose  and  use  PFC  application 
number  03-02-C-OO-LGB: 

Level  of  proposed  PFC:  $3.00. 

Propose  charge  effective  date:  June  1 , 
2003. 

Proposed  charge  expiration  date:  July 
1,  2009. 

Total  estimated  PFC  revenue: 
$30,306,984. 

Brief  description  of  the  proposed 
project(s):  Airfield  pavement 
rehabilitation — Runway  12/30.  airfield 
pavement,  terminal  area  improvements, 
airport  security — security  system 
upgrade,  aircraft  rescue  and  firefighting 
vehicles. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non- 
scheduled/on-demand  air  carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  City  of  Long  Beach. 

Issued  in  Lawndale.  California,  on 
February  6,  2003. 
Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 
[FR  Doc.  03-5460  Filed  3-6-03;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Apjilication 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Arcata/Eureka  Airport,  Eureica,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Arcata/Eureka  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  7,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Room  3012. 
Lawndale,  CA  90261,  or  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  Room  210,  Burlingame,  CA 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr. 
Allen  Campbell,  Public  Works  Director, 
Coimty  of  Humboldt,  at  the  following 
address:  1106  Second  Street,  Eureka,  CA 
95501.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
County  of  Humboldt  imder  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office.  831  Mitten  Road,  Room  210, 
Burlingame.  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Arcata/Eureka  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Chnnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regi^lations 
(14  CFR  part  158). 

On  February  19,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  PFC 
submitted  by  the  Couijty  of  Humboldt 


was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  21,2003. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  03- 
06-C-OO-ACV: 

Level  of  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  July  1, 
2003.   - 

Proposed  charge  expiration  date: 
October  1,2005. 

Total  estimated  PFC  revenue: 
$643,000. 

Brief  description  of  the  proposed 
projects:  Master  Plan  updates  for 
Arcata/Eureka,  Kneeland,  Dinsmore, 
Murray  Field,  Rohnerville/Fortxma  and 
Garberville  Airports;  Letz  Avenue  Bluff 
Repair;  Security  enhancements 
including:  install  terminal  and  access 
gate  lock  system,  video  surveillance 
equipment,  security  monitoring 
building  and  construct  general  aviation 
ramp;  purchase  Pilot  Weather  Data 
Super-Unicom  Equipment;  purchase 
runway/taxiway  sweeper;  replace  VASI 
with  PAPI  equipment. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Room  3012,  Lawndale,  CA  90261.  In 
addition,  any  person  may,  upon  request, 
inspect  the  application,  notice  and  other 
documents  germane  to  the  application 
in  person  at  the  County  of  Humboldt. 

Issued  in  Lawndale,  California,  on 
February'  19.  2003.    , 
Ellsworth  L.  Chan. 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region. 
[FR  Doc.  03-5459  Filed  3-6-03;  8:45  am] 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Change  to  Paragraph  63, 
Aircraft  Build  From  Spare  and/or 
Surplus  Parts  in  FAA  Order  8130.2E, 
Airworthiness  Certification  of  Aircraft 
and  Related  Products 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  After  reviewing  current  policy 
it  has  been  noted  that  changes  are 
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needed  to  better  standardize  compliance 
with  Title  14  Code  of  Federal 
Regulations  (14  CFR)  chapter  1. 
subchapter  C.  This  notice  announces  the 
availability  of  a  proposed  change  to 
paragraph  63  of  FAA  Order  8130.2E  for 
review  and  comment.  The  purpose  of 
this  change  is  to  revise  guidance  and 
instructions  on  issuing  a  standard 
airworthiness  certificate  (under 
§  21.183d)  for  an  aircraft  assembled 
from  spare  and/or  surplus  parts  when 
the  aircraft  has  a  TC  issued  under 
§21.21.  §21.27.  or  §21.29. 
DATES:  Comments  submitted  must  be 
received  no  later  than  April  7,  2003. 
ADDRESSES:  Copies  of  proposed  change 
can  be  obtained  from  and  comments 
may  be  returned  to  the  following: 
Federal  Aviation  Administration. 
Production  and  Airworthiness  Division, 
AIR-200,  Room  815,  800  bidependence 
Avenue.  SW..  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loyal  Woodworth.  Federal  Aviation 
Administration,  Production  and 
Airworthiness  Division,  AlR-200,  Room 
815,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  (202)  267-8361. 
E-mail  address: 
loyal,  woodworth@faa.gov. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  comment  on  the 
proposed  change  listed  in  this  notice,  by 
submitting  such  written  data,  views,  or 
arguments  as  they  desire  to  the 
aforementioned  address.  Comments 
must  be  mariied  "Comments  to  Order 
8130.2E  changes  to  paragraph  63."  The 
Director,  Aircraft  Certification  Service, 
will  consider  all  communications 
received  on  or  before  the  closing  date, 
before  issuing  the  final  change. 
Comments  received  on  the  proposed 
change  may  be  examined  before  and 
after  the  comment  closing  date  in  Room 
815,  FAA  headquarters  building  (FOB- 
lOA).  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  between  8:30 
a.m.  and  4:30  p.m. 

Issued  in  Washington,  DC,  on  February  20. 
2003. 

Frank  P.  Paskiewicz, 
Manager,  Production  and  Airworthiness 
Division,  AlH-200. 
IFR  Doc.  03-5455  Filed  3-6-03:  8:45  am) 

BIUJNO  COOE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB  Review 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  has  forwarded  the 
information  collection  request  described 
in  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  We  published  a 
Federal  Register  notice  with  a  60-day 
public  comment  period  on  this 
information  collection  on  September  24, 
2002.  We  are  required  to  publish  tl^is 
notice  in  the  Federal  Register  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Please  submit  comments  by 
March  14.  2003. 

ADDRESSES:  You  may  send  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street.  NW.. 
Washington.  DC  20503.  Attention:  DOT 
Desk  Officer.  You  are  asked  to  comment 
on  any  aspect  of  this  information 
collection,  including:  (1)  Whether  the 
proposed  collection  is  necessary  for  the 
FHWA's  performance;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  for  the 
FHWA  to  enhance  the  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  the 
burden  could  be  minimized,  including 
the  use  of  electronic  technology, 
without  reducing  the  quality  of  the 
collected  information. 

SUPPLEMENTARY  INFORMATION: 

Title:  Highway  Performance 
Monitoring  System  (HPMS)  Field 
Manual. 

Abstract:  The  HPMS  data  that  is 
collected  is  used  for  management 
decisions  that  affect  transportation,  such 
as  estimates  of  future  highway  needs  of 
the  Nation  and  assessments  of  the 
highway  system  performance.  The 
information  is  used  by  the  FHWA  to 
develop  and  implement  legislation  and 
by  State  and  Federal  transportation 
officials  to  adequately  plan,  design,  and 
administer  effective,  safe,  and  efficient 
transportation  systems.  This  data  is 
essential  to  the  FHWA  and  Congress  in 
evaluating  the  effectiveness  of  the 
Federal-aid  highway  program  by 
providing  miles,  lane-miles  and  travel 
components  of  apportionment  formulae. 
The  data  that  is  required  by  the  HPMS 
is  continually  reassessed  and 
streamlined. 

Respondents:  State  govenmients  of 
the  50  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  the  four  territories  (American 
Samoa,  Guam,  Northern  Marianas,  and 
Virgin  Islands). 

Estimated  Total  Annual  Burden:  The 
estimated  average  burden  per  response 
for  the  aimual  collection  and  processing 
of  the  HPMS  data  is  1.368  hours  for  the 


States,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico;  and  19 
hours  for  each  of  the  four  territories. 
The  estimated  total  annual  burden  for 
all  respondents  is  71,212  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Rozycki,  202-366-5059, 
Department  of  Transportation,  Federal 
Highway  Administration,  Policy  Service 
Business  Unit,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
htim  7:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Electronic  Access:  Internet  users  may 
access  all  comments  received  by  the 
U.S.  DOT  Dockets,  Room  PL-401,  by 
using  the  universal  resource  locator 
(URL):  http://dms.dot.gov.  It  is  available 
24  hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help.  An 
electronic  copy  of  this  docimient  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  number  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  on:  February  7,  2003. 
James  R.  Kabel, 

Chief,  Management  Programs  and  Analysis 
Division. 

(FR  Doc.  03-5443  Filed  3-6-03;  8:45  am] 
BILUNG  COOE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Agertcy  Information  Collection 
Activities:  Submission  for  OMB  Review 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FHWA  has  forwarded  the 
information  collection  request  described 
in  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  We  published  a 
Federal  Register  notice  with  a  60-day 
public  comment  period  on  this 
information  collection  on  September  24, 
2002.  We  are  required  to  publish  this 
notice  in  the  Federal  Register  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Please  submit  comments  by 
March  21,  2003. 
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ADDRESSES:  You  may  send  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention:  DOT 
Desk  Officer.  You  are  asked  to  comment 
on  any  aspect  of  this  information 
collection,  including:  (1)  Whether  the 
proposed  collection  is  necessary  for  the 
FHWA's  performance;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  for  the 
FHWA  to  enhance  the  quality, 
usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  the 
burden  could  be  minimized,  including 
the  use  of  electronic  technology, 
without  reducing  the  quality  of  the 
collected  information. 

SUPPLEMENTARY  INFORMATION: 

Title:  A  Guide  to  Reporting  Highway 
Statistics. 

Abstract:  A  Guide  to  Reporting 
Highway  Statistics  provides  for  the 
collection  of  information  by  describing 
policies  and  procedures  for  assembling 
statistical  data  from  the  existing  files  of 
State  agencies.  The  data  includes  motor- 
vehicle  registration  and  fees,  motor-fuel 
use  and  taxation,  driver  licensing,  and 
highway  taxation  and  finance.  Federal, 
State,  and  local  governments  use  the 
data  for  transportation  policy 
discussions  and  decisions.  Motor-fuel 
data  are  used  in  attributing  receipts  to 
the  Highway  Trust  Fimd  and 
subsequently  in  the  apportionment 
formulas  that  are  used  to  distribute 
Federal-Aid  Highway  Funds.  The  data 
are  published  annually  in  the  FHWA's 
Highway  Statistics  and  Our  Nation's 
Highways.  Information  from  Highway 
Statistics  is  used  in  the  joint  FHWA  and 
Federal  Transit  Administration  required 
biennial  report  to  Congress,  The  Status 
of  the  Nation's  Highways,  Bridges,  and 
Transit:  Conditions  and  Performance 
Report  to  Congress,  which  contrasts 
present  status  to  future  investment 
needs. 

Respondents:  State  and  local 
governments  of  the  50  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
four  territories  (American  Samoa,  Guam,' 
Northern  Marianas,  and  Virgin  Islands). 

Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  for  all 
respondents  is  42,206  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Howard,  202-366-0170,  Office  of 
Policy,  Office  of  Highway  Policy 
Information,  Highway  Fimding  and 
Motor  Fuels  (HPPl-10),  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7  a.m.  to  4:30  p.m., 


Monday  through  Friday,  except  Federal 
holidays. 

Electronic  Access:  Internet  users  may 
access  all  comments  received  by  the 
U.S.  DOT  Dockets.  Room  PL-401.  by 
using  the  universal  resource  locator 
(URL):  http://dms.dot.gov.  It  is  available 
24  hours  each  day.  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help.  An 
electronic  copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  number  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  http://      ^ 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  on:  February  7.  2003. 
James  R.  Kabel, 

Chief,  Management  Programs  and  Analysis 
Division. 

[FR  Doc.  03-5444  Filed  3-6-03;  8:45  am] 
BIUJNO  C006  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB  Review 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  and  request  for 
comments. 

summary:  The  FHWA  has  forwarded  the 
information  collection  request  described 
in  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  We  published  a 
Federal  Register  notice  with  a  60-day 
public  comment  period  on  this 
information  collection  on  May  14,  2002. 
We  are  required  to  publish  this  notice 
in  the  Federal  Register  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Please  submit  comments  by 
March  14,  2003. 

ADDRESSES:  You  may  send  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention:  DOT 
Desk  Officer.  You  are  asked  to  comment 
on  any  aspect  of  this  information 
collection,  including:  (1)  Whether  the 
proposed  collection  is  necessary  for  the 
FHWA's  performance;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  for  the 
FHWA  to  enhance  the  quality. 


usefulness,  and  clarity  of  the  collected 
information;  and  (4)  ways  that  the 
burden  could  be  minimized,  including 
the  use  of  electronic  technology, 
without  reducing  the  quality-of  the 
collected  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  Environmental  Streamlining: 
Measiu'ing  the  Performance  of 
Stakeholders  in  the  Transportation 
Project  Development  Process. 

Abstract:  The  U.S.  Department  of 
Transportation  (DOT),  FHWA,  has 
contracted  with  the  Gallup  Organization 
to  conduct  a  survey  of  professionals 
associated  with  transportation  and 
resource  agencies  in  order  to  gather 
their  views  on  the  workings  of  the 
envirormnental  review  process  for 
transportation  projects  and  how  the 
process  can  be  streamlined.  The 
purpose  of  the  survey  is  to:  (1)  Collect 
the  perceptions  of  agency  professionals 
involved  in  conducting  the  decision- 
making processes  mandated  by  the 
National  Environmental  Policy  Act 
(NEPA)  and  other  resource  protection 
laws  in  order  to  develop  benchmark 
performance  measures;  and  (2)  identify 
where  the  performance  of  the  process 
might  be  improved  by  the  application  of 
techniques  for  streamlining. 

Respondents:  Approximately  675 
professionals/officials  from 
transportation  and  natural  resource 
agencies. 

Frequency:  This  is  a  one-time  survey. 

Estimated  Total  Annual  Burden 
Hours:  The  total  estimated  annual 
burden  is  338  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kreig  Larson,  202-366-2056,  Planning 
and  Environment,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hoiu-s  are  from  7  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Electronic  Access:  Internet  users  may 
access  all  comments  received  by  the 
U.S.  DOT  Dockets,  Room  Pl-401 ,  by 
using  the  vmiversal  resoiux;e  locator 
(URL):  http://dms.dot.gov.  It  is  available 
24  hours  each  day,  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help.  An 
electronic  copy  of  this  document  may  be 
downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  niunber  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://www.access.gpo.gov/nara. 
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Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  on:  February  7,  2003. 
James  R.  Kabel, 

Chief,  Management  Programs  and  Analysis 
Division. 
(PR  Doc.  03-5445  Filed  3-6-03:  8:45  am) 

BILLING  CODE  4»10-22-l> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA) 

[Docket  No.  RSPA-98-4470] 

Pipeline  Safety:  Meetings  of  the 
Pipeline  Safety  Advisory  Committees 

agency:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice;  Meetings  of  the 
Technical  Pipeline  Safety  Standards 
Conunittee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee. 

summary:  Meetings  of  the  Technical 
Pipeline  Safety  Standards  Committee 
(TPSSC)  and  the  Technical  Hazardous 
Liquid  Pipeline  Safety  Standards 
Committee  (THLPSSC)  will  be  held 
from  Tuesday,  March  25  to  Thursday, 
March  27,  2003,  at  the  Hyatt  Arlington 
Hotel,  Arlington,  VA.  OPS  will  provide 
brieHngs  on  pending  rulemakings  and 
regulatory  initiatives.  The  advisory 
committees  will  discuss  and  vote  on 
various  proposed  rulemakings  and 
associated  risk  assessments. 
ADDRESSES:  Members  of  the  public  may 
attend  the  meetings  at  the  Hyatt 
Arlington  Hotel,  1325  Wilson 
Boulevard,  Arlington,  VA.  The  exact 
location  and  room  number  for  this 
meeting  will  be  posted  on  the  OPS  web 
page  approximately  1 5  days  before  the 
meeting  date  at  http://ops.dot.gov. 

An  opportunity  will  be  provided  for 
the  public  to  make  short  statements  on 
the  topics  under  discussion.  Anyone 
wishing  to  make  an  oral  statement 
should  notify  Jean  Milam.  (202)  493- 
0967,  not  later  than  March  18,  2003,  on 
the  topic  of  the  statement  and  the  length 
of  the  presentation.  The  presiding 
officer  at  each  meeting  may  deny  any 
request  to  present  an  oral  statement  and 
may  limit  the  time  of  any  presentation. 

You  may  submit  written  comments  by 
mail  or  deliver  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  It  is  open 
from  10  a.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
also  may  submit  written  comments  to 


the  docket  electronically.  To  do  so,  log 
onto  the  following  Internet  Web 
address:  http://dms.dot.gov.  Click  on 
"Help  &  Information"  for  instructions 
on  how  to  file  a  document 
electronically.  All  written  comments 
should  reference  docket  number  RSPA- 
98-4470.  Anyone  who  would  like 
confirmation  of  mailed  comments  must 
include  a  self-addressed  stamped 
postcard. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11, 2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Infbrmation  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Jean  Milam  at  (202) 
493-0967. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Whetsel,  OPS,  (202)  366-4431  or 
Richard  Huriaux,  OPS,  (202)  366-4565, 
regarding  the  subject  matter  of  this 
notice. 

SUPPLEMENTARY  INFORMATION:  The 
TPSSC  and  THLPSSC  are  statutorily 
mandated  advisory  committees  that 
advise  the  Research  and  Special  . 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  on 
proposed  safety  standards  for  gas  and 
hazardous  liquid  pipelines.  These 
advisory  committees  are  constituted  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  App.  1).  The 
committees  consist  of  1 5  members — five 
each  representing  government,  industry, 
and  the  public.  The  TPSSC  and 
THLPSSC  are  tasked  with  determining 
reasonableness,  cost-effectiveness,  and 
practicability  of  proposed  pipeline 
regulations. 

Federal  law  requires  that  OPS  submit 
cost-benefit  analyses  and  risk 
assessment  information  on  proposed 
safety  standards  to  the  advisory  , 
committees.  The  TPSSC  and/or 
THLPSSC  evaluate  the  merit  of  the  data 
and  methods  used  within  the  analyses, 
and  when  appropriate,  provide 
recommendations  relating  to  the  cost- 
benefit  analyses. 

On  Tuesday,  March  25,  2003,  from 
12:30  p.m.  to  4:30  p.m.  EST.  the 
Technical  Hazardous  Liquid  Pipeline 


Safety  Standards  Committee  (THLPSSC) 
will  meet.  The  preliminary  agenda 
includes  a  briefing  and  committee  vote 
on  the  Notice  of  Proposed  Rulemaking, 
"Recommendations  to  Change 
Hazardous  Liquid  Pipeline  Safety 
Requirements."  In  addition,  OPS  will 
brief  the  THLPSSC  on  the  following 
topics: 

1 .  Revision  to  Hazardous  Liquid 
Pipeline  Aimual  Report. 

2.  National  Pipeline  Mapping  System. 

3.  Gathering  Lines. 

On  Wednesday,  March  26,  2003,  from 
9  a.m.  to  6  p.m.  EST.  the  THLPSSC  and 
the  TPSSC  will  meet  in  joint  session. 
The  preliminary  agenda  includes  a 
briefing  and  peer  review  of  the  Pipeline 
Research  and  Development  Plan.  OPS 
will  provide  the  Committee  with 
briefings  on  the  following  topics: 

1.  Pipeline  Communication  and 
Public  Education  Programs. 

2.  Alternative  Mitigation  Measures. 

3.  Pipeline  Integrity  Management — 
Partial  Issues. 

4.  Damage  Prevention,  Common 
Ground  Alliance  and  Nationwide  ToU- 
Free  Number  (#  Dig). 

5.  Operator  Qualification  Compliance. 

6.  Pipeline  Security. 

7.  Office  of  Pipeline  Safety  Initiatives. 

On  Thursday,  March  27,  2003,  from  9 
a.m.  to  6  p.m.  EST  the  TPSSC  will  meet. 
A  major  portion  of  the  meeting  will 
include  a  briefing  on  the  NPRM, 
Pipeline  Integrity  Management  for  Gas 
Transmission  Pipelines  in  High 
Consequence  Areas  (HCAs)  and  of  the 
Cost  Benefit  Analysis.  The  TPSSC  will 
vote  on  the  Cost  Benefit  Analysis  of 
Pipeline  Integrity  Management  for  Gas 
Transmission  Pipelines  in  HCAs  and  on 
the  NPRM,  "Further  Regulatory  Review: 
Gas  Pipeline  Safety  Standards." 
Additional  briefings  will  be  provided  on 
the  following  topics: 

1.  National  Pipeline  Mapping  System. 

2.  Cost-Benefit  Study  of  Excess  Flow 
Valve  Installation  on  Gas  Service  Lines 

3.  Gas  Gathering  Line  Issues 

Authority:  49  U.S.C.  60102.  60115. 

Issued  in  Washington,  DC  on  March  4, 
2003. 
Richard  D.  Huriaux, 

Manager,  Regulations,  Office  of  Pipeline 

Safety. 

[FR  Doc.  03-5448  Filed  3-67<)3;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  RSPA-03-14455;  Notice  1]  ' 

Cost-Benefit  Study  of  Excess  Flow 
Valve  Installation  on  Gas  Service  Lines 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  study  availability  and 
request  for  public  comments. 

SUMMARY:  This  notice  seeks  comments 
from  the  public  on  a  cost-benefit  study 
of  mandatory  installation  of  excess  flow 
valves  (EFVs)  on  all  new  and  renewed 
gas  distribution  service  lines.  This  study 
was  performed  by  the  Volpe  National 
Transportation  Systems  Center  (Volpe) 
at  the  request  of  RSPA's  Office  of 
Pipeline  Safety  (OPS)  in  response  to  a 
recommendation  by  the  National 
Transportation  Safety  Board  (NTSB). 
DATES:  Comments  on  this  notice  must  be 
received  by  May  6,  2003  to  ensure 
consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in 
duplicate  to  the  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  Dockets 
Facility,  Plaza  401,  400  Seventh  Street, 
SW,  Washington,  DC  20590-0001  or  by 
e-mail  to  dms.dot.gov.  Comments  must 
identify  the  docket  number  of  this 
notice.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard. 

A  copy  of  the  report  and  all  comments 
in  Docket  No.  RSPA-03-14455  may  be 
reviewed  at  the  Dockets  Facility 
between  10  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays.  The  docket  may  also  be 
accessed  electronically  over  the  Internet 
at  dms.dot.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Fell,  U.S.  Department  of 
Transportation  (DOT),  RSPA/OPS.  400 
Seventh  Street,  SW.  Washington,  DC 
20950,  telephone  (202)  366-6205,  or  by 
e-mail  marvin.felI@rspa.dot.gov. 


SUPPLEMENTARY  INFORMATION:  Federal 
pipeline  safety  regulations  do  not 
require  the  installation  of  Excess  Flow 
Valves  (EFVs)  on  service  lines. 
However,  if  an  EFV  is  installed  on  a 
single  residence  service  line,  the 
regulations  set  minimum  performance 
standards  for  these  valves.  These   ' 
performance  standards  provide  that  an 
EFV  must  function  properly  up  to  the 
maximum  operating  pressure  at  which 
the  valve  is  rated  and  at  all  temperatures 
reasonably  expected  in  the  operating 
environment  of  the  service  line. 
Furthermore,  the  EFV  must  not  close 
when  the  pressure  is  less  than  the 
manufacturer's  minimum  specified 
operating  pressure  and  the  flow  rate  is 
below  the  manufacturer's  minimum 
specified  closure  rate.  The  performance 
standards  are  found  at  49  CFR  192.381. 

The  Federal  pipeline  safety 
regulations  also  require  operators  of  gas 
distribution  pipelines  to  notify  certain 
service  line  customers  of  the  availability 
of  EFVs  for  installation  at  the  customer's 
expense.  The  notification  requirements 
only  apply  for  newly  installed  or 
replaced  single-family  residential  gas 
service  lines  operating  at  not  less  than 
10  pounds  per  square  inch  gauge  (psig). 
The  notification  requirements  are  found 
at  49  CFR  192.383. 

The  written  notification  must  include 
information  on  the  safety  benefits  of 
EFVs  and  on  the  costs  associated  with 
the  installation,  maintenance,  and 
operation  of  EFVs.  An  operator  is  not 
required  to  notify  its  customers  about 
EFV  installation  when  (1)  EFVs  meeting 
the  performance  standards  in  49  CFR 
192.381  are  not  commercially  available 
to  the  gas  distribution  pipeline  operator, 
(2)  prior  experience  indicates  that 
contaminants  in  the  service  lines  could 
interfere  with  the  proper  operation  of  an 
EFV,  or  (3)  special  situations  make.it 
impractical  for  the  operator  to  notify  a 
service  line  customer  before  replacing  a 
service  line.  The  notification 
requirements  do  not  apply  if  an  operator 
voluntarily  installs  EFVs  in  new  and 
renewed  gas  service  lines. 

On  July  7, 1998,  leakage  from  a 
natural  gas  distribution  service  line 
caused  a  gas  explosion  and  fire  in  the 
South  Riding  subdivision.  Loudoun 
County,  Virginia.  The  accident  resulted 
in  one  death,  three  injuries,  destruction 
of  one  house,  and  damage  to  five 
houses.  The  NTSB  accident 
investigation  revealed  that  gas  had 
accumulated  in  the  basement  of  a  house, 
where  it  probably  was  ignited  by  a  water 
heater  pilot  light.  A  hole  in  the  "-inch 
polyethylene  gas  service  line  to  the 
house  was  the  most  likely  source  of  the 
gas.  The  NTSB  determined  that  the  flow 
rate  per  hour  from  the  hole  in  the  gas 


service  line  was  more  than  adequate  to 
activate  an  EFV.  The  NTSB  concluded 
that  the  explosion  and  fire  would  not 
have  occurred  had  an  EFV  been 
installed  in  the  service  line  to  interrupt 
gas  flow. 

As  a  result  of  its  investigation,  the 
NTSB  issued  Recommendation  P-01-2. 
It  urges  RSPA  to  require  the  installation 
of  EFVs  in  all  new  and  renewed  ser\'ices 
serving  any  type  of  customer — 
residential,  commercial,  or  industrial. 
This  includes  installation  of  EFVs  in 
new  and  renewed  gas  services  operating 
at  less  than  10  psig,  if  appropriate  EFVs 
are  commercially  available. 

OPS  engaged  Volpe  to  conduct  a 
study  that  estimates  the  benefits  and 
costs  associated  with  implementation  of 
NTSB  Safety  Recommendation  P-01-2. 
This  study  examined  whether  the 
benefits  resulting  from  mandatory 
installation  of  EFVs  on  all  new  and 
renewed  gas  distribution  service  lines 
would  exceed  the  costs.  The  full  study 
is  available  in  Docket  Number  RSPA- 
03-14455  or  on  the  OPS  Web  page  at 
ops.dot.gov. 

OPS  invites  comments  on  all  aspectS^ 
of  the  Volpe  study,  and  in  particular, 
would  like  comments  on  the  following 
questions: 

(1)  Are  the  assumptions  used  in 
performing  this  study  clear  and  correct? 

(2)  Is  the  data  used  in  the  study 
adequate  to  support  the  conclusions  of 
the  report?  ^       . 

(3)  Are  the  uncertainties  of  this  study 
clearly  explained? 

(4)  Are  the  conclusions  drawn  from 
this  study  reasonable? 

(5)  Are  the  sensitivity  analyses 
adequate? 

(6)  Are  there  other  issues  regarding 
EFVs  and  EFV  installation  not 
considered  in  the  study? 

(7)  Are  there  regulaton,'  or  non- 
regulatory  alternatives  to  mandator)' 
EFV  installation  on  new  and  renewed 
service  lines  that  are  as  effective  in 
reducing  rifeks  to  the  public? 

Issued  in  Washington.  DC  on  March  4, 
2003. 

Stac:ey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Do( .  0.'H-r;449  Filed  .3-6-03:  8:4.5  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1040  TeleFile  and 
Form  8855-V,  TeleFile  Payment 
Voucher 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1040— TeleFile  and  Form  8855-V. 
TeleFile  Payment  Voucher. 
DATES:  Written  comments  should  be 
received  on  or  before  May  6,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
CAROLA.SAVAGE@irs.gov.,  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  1040-TeleFile  and 
TeleFile  Payment  Voucher  (Form  8855- 
V). 

OMB  Number:  1545-1277. 

Form  Number:  1040-TeleFile  and 
Form  8855-V. 

Abstract:  Certain  Form  1040EZ  filers 
are  given  the  option  of  using  a 
simplified  method  of  filing  their  tax 
return  by  telephone.  The  taxpayer  enters 
certain  minimal  items  of  information  on 
the  TeleFile  Tax  Record  and  calls  the 
IRS  with  a  touch-tone  telephone.  The 
automated  system  figures  the  tax  and 
any  refund  or  balance  due  while  the 
taxpayer  is  still  on  the  phone. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Responses: 
4,678,000. 


Estimated  Time  Per  Respondent:  1 
hour,  31  minutes. 

Estimated  Total  Annual  Burden 
Hours:  7,133,900. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acpuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  3,  2003. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer 
|FR  Doc.  0.3-.")463  Filed  3-6-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  4461, 4461 -A,  and 
4461 -B 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  suid  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Piaperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4461,  Application  for  Approval  of 
Master  or  Prototype  Defined 
Contribution  Plan;  Form  4461-A, 
Application  for  Approval  of  Master  or 
Prototype  Defined  Benefit  Plan;  Form 
4461-B,  Application  for  Approval  of 
Master  or  Prototype  Plan,  Mass 
Submitter  Adopting  Sponsor. 
DATES:  Written  comments  should  be 
received  on  or  before  May  6,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
CAROL.A.SAVAGE@irs.gov,  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  4461 ,  Application  for 
Approval  of  Master  or  Prototype 
Defined  Contribution  Plan;  Form  4461- 
A,  Application  for  Approval  of  Master 
or  Prototype  Defined  Benefit  Plan;  Form 
4461-B.  Application  for  Approval  of 
Master  or  Prototype  Plan,  Mass 
Submitter  Adopting  Sponsor. 

OMB  Number:  1545-0169. 

Form  Numbers:  Forins  4461.  4461-A, 
and  4461-B. 

Abstract:  The  IRS  uses  these  forms  to 
determine  from  the  information 
submitted  whether  the  applicant  plan 
qualifies  under  section  401(a)  of  the 
Internal  Revenue  Code  for  plan 
approval.  The  application  is  also  used  to 
determine  if  the  related  trust  qualifies 
for  tax  exempt  status  under  Code 
section  501(a). 

Current  Actions:  There  are  no  changes 
being  made  to  these  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
5.250. 

Estimated  Time  Per  Respondent:  20 
hours.  49  minutes. 

Estimated  Total  Annual  Burden 
Hours:  109.298. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  3,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  03-5465  Filed  3-6-03;  8:45  am] 

BILLING  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8271 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxinity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8271.  Investor  Reporting  of  Tax  Shelter 
Registration  Number. 


DATES:  Written  comments  should  be 
received  on  or  before  May  6,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Investor  Reporting  of  Tax 
Shelter  Registration  Number. 

OMB  Number:  1545-0881. 

Form  Number:  8271. 

Abstract:  All  persons  who  are 
claiming  a  deduction,  loss,  credit,  or 
other  tax  benefit,  or  reporting  any 
income  on  their  tax  return  from  a  tax 
shelter  required  to  be  registered  under 
Internal  Revenue  Code  section  6111 
must  report  the  tax  shelter  registration 
number  to  the  IRS.  Form  8271  is  used 
for  this  piu-pose.  The  IRS  uses  the 
information  provided  on  Form  8271  to 
identify  the  tax  shelter  from  which  the 
benefits  are  claimed  and  to  determine  if 
any  compliance  actions  are  needed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
cmrently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  state,  local  or  tribal 
govenmients. 

Estimated  Number  of  Responses: 
297.500. 

Estimated  Time  Per  Respondent:  41 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  205.275. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  {c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  3,  2003. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  03-5466  Filed  3-6-03:  8:45  am] 

BM.UNG  C006  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  881 1 

AGENCY:  Internal  Revenue  Service  (iRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
dther  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the  *  -^^ 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning  Form 
8811.  Information  Return  for  Real  Estate 
Mortgage  Investment  Conduits  (REMICs) 
and  Issuers  of  Collateralized  Debt 
Obligations. 

DATES:  Written  comments  should  be 
received  on  or  before  May  6*.  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  P.  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  or  through  the  Internet 
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(CAROLA.SA  VAGE@irs.gov.).  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  for  Real 
Estate  Mortgage  Investment  Conduits 
(REMICs)  and  Issuers  of  Collateralized 
Debt  Obligations. 

OMB  Number:  1545-1099. 

Form  Nu/nber;  8811. 

Abstract:  Current  regulations  require 
real  estate  mortgage  investment 
conduits  (REMICs)  to  provide  Forms 
1099  to  true  holders  of  interests  in  these 
investment  vehicles.  Because  of  the 
complex  computations  required  at  each 
level  and  the  potential  number  of 
nominees,  the  ultimate  investor  may  not 
receive  a  Form  1099  and  other 
information  necessary  to  prepare  their 
tax  return  in  a  timely  fashion.  Form 
8811  collects  information  for  publishing 
by  the  IRS  so  th^t  brokers  can  contact 
REMICs  to  request  the  fmancial 
information  and  timely  issue  Forms 
1099  to  holders. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8811  at  this  time. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
1,000. 

Estimated  Time  Per  Response:  5  hr.,  7 
min. 

Estimated  Total  Annual  Burden 
Hours:  5. no. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  emd  costs  of  operation, 
maintenance,  and  purchase  of  services 
t,o  provide  information. 

Approved:  February  28,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-5467  Filed  3-6-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  021209300-3048-02;  I.D. 
112502C] 

RIN  0648-AQ18 

Magnuson-Stevens  Act  Provisions; 
Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual 
Specifications  and  Management 
Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  the  2003  fishery 
specifications  and  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  (EEZ)  and 
state  waters  off  the  coasts  of 
Washingfon,  Oregon,  and  California. 
Final  specifications  include  the  levels  of 
the  acceptable  biological  catch  (ABC) 
and  optimum  yields  (OYs).  Commercial 
OYs  {the  total  catch  OYs  reduced  by 
tribal  allocations  and  by  amounts 
expected  to  be  taken  in  recreational  and 
compensation  fisheries)  described 
herein  are  allocated  between  the  limited 
entry  and  open  access  fisheries. 
Management  measures  for  2003  are 
intended  to  prevent  overfishing,  rebuild 
overfished  species,  minimize  incidental 
catch  and  discard  of  overfished  and 
depleted  stocks,  provide  equitable 
harvest  opportunity  for  both 
recreational  and  commercial  sectors, 
and,  within  the  commercial  fisheries, 
achieve  harvest  guidelines  and  limited 
entry  and  open  access  allocations  to  the 
extent  practicable. 

DATES:  Effective  March  1,  2003,  until  the 
2004  annual  specifications,  unless 
modified,  superseded,  or  rescinded 
through  a  publication  in  the  Federal 
Register.  * 

addresses:  Copies  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
are  available  hom  Donald  Mclsaac, 
Executive  Director,  Pacific  Fishery 
Management  Council  (Council),  7700 
NE  Ambassador  Place,  Portland,  OR 
97220.  Copies  of  the  Record  of  Decision 
(ROD)final  regulatory  flexibility  analysis 
(FRFA)  and  the  Small  Entity 
Compliance  Guide  are  available  from  D. 
Robert  Lohn,  Administrator,  Northwest 
Region  (Regional  Administrator),  NMFS, 


7600  Sand  Point  Way  N.E.,  Bldg.  1, 
Seattle,  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Becky  Renko 
(Northwest  Region,  NMFS),  phone:  206- 
526-6140;  fax:  206-526-6736;  and  e- 
mail:  yvonne.dereynier@noaa.gov, 
becky.renko@noaa.gov  or  Svein  Fougner 
(Southwest  Region,  NMFS),  phone:  562- 
980-4000;  fax:  562-980-4047;  and  e- 
mail:  svein.fougner@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  final  rule  also  is  accessible  via 
the  Internet  at  the  Office  of  the  Federal 
Register's  website  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.htm.  Background  information 
and  documents  are  available  at  the 
NMFS  Northwest  Region  website  at 
http://www.nwr.noaa.gov/lsustfsh/ 
gdfsh01.htm  and  at  the  Council's 
website  at  http://www.pcouncil.org. 

Background 

A  proposed  rule  to  implement  the 
2003  specifications  and  management 
measures  for  Pacific  Coast  groundfish 
was  published  on  January  7,  2003  (68 
FR  936).  NMFS  requested  public 
comment  on  the  proposed  rule  through 
February  7,  2003.  Diu-ing  the  comment 
period  on  the  proposed  rule,  NMFS 
received  five  letters  of  comment,  which 
are  addressed  later  in  the  preamble  to 
this  final  rule.  See  the  preamble  to  the 
proposed  rule  for  additional  background 
information  on  the  fishery  and  o^  this 
rule. 

The  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  requires  that 
fishery  specifications  for  groundfish  be 
annually  evaluated  and  revised,  as 
necessary,  that  OYs  be  specified  for 
species  or  species  groups  in  need  of 
particular  protection,  and  that 
management  measures  designed  to 
achieve  the  OYs  be  published  in  the 
Federal  Register  and  made  effective  by 
January  1 ,  the  begiruiing  of  the  fishing 
year.  To  ensure  that  new  2003  fishery 
management  measiues  were  effective 
January  1,  2003,  NMFS  published  an 
emergency  rule  announcing  final 
management  measures  for  January- 
February  2003  (68  FR  908,  January  7, 
2003).  Annual  specifications  for  2003 
and  management  measures  for  March- 
December  2003  were  proposed  in  a 
separate  rule,  also  pubhshed  on  January 
7,  2003. 

Specifications  and  management 
measures  announced  in  this  rule  for 
2003  are  designed  to  rebuild  overfished 
stocks  through  constraining  direct  and 
incidental  mortality,  to  prevent 
overfishing,  and  to  achieve  as  much  of 


the  OYs  as  practicable  for  more 
abundant  groundfish  stocks  managed 
under  the  FMP. 

Comments  and  Responses 

During  the  conunent  period  for  the 
2003  specifications  and  management 
measures,  which  ended  on  February  7, 
2003.  NMFS  received  five  letters  of 
comment.  These  letters  of  comment 
were  received  opposing  different 
portions  of  the  rule:  two  from  non- 
governmental organizations 
representing  environmental  interests, 
two  from  an  association  of  seafood 
processors,  and  one  from  the 
government  of  Canada. 

Comments  on  Harvest  Specifications 
and  Overfished  Species  Rebuilding 

Comment  1 :  The  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  requires 
that  overfished  species  be  rebuilt  within 
as  short  a  time  as  possible.  For  a  number 
of  overfished  West  Coast  groundfish 
species,  rebuilding  periods  have  been 
designated  as  the  maximum  time 
possible  without  any  analysis  as  to  why 
this  time  frame  is  warranted.  Further, 
the  Council  and  NMFS  are  overdue  in 
preparing  formal  rebuilding  plans  (in 
the  form  of  an  FMP,  an  FMP 
amendment,  or  Federal  regulations)  for 
the  nine  overfished  groundfish  species. 

Response:  In  relevant  part,  the 
Magnuson-Stevens  Act  requires  that 
rebuilding  periods  be  as  short  as 
possible,  taking  into  account  the  status 
and  biology  of  the  overfished  stocks, 
and  the  needs  of  fishing  communities, 
and  not  exceed  ten  years  except  in  cases 
where  the  biology  of  the  stock  requires 
more  time  to  rebuild  (as  is  true  of  most 
of  the  nine  overfished  groundfish 
stocks).  Under  the  National  Standard 
Guidelines  that  implement  the 
Magnuson-Stevens  Act,  the  maximum 
times  to  rebuild  are:  1)  for  stocks  that 
can  be  rebuilt  within  ten  years  with  no 
fishing,  ten  years,  and  2)  for  stocks  that 
cannot  be  rebuilt  within  ten  years  with 
no  fishing,  the  time  to  rebuild  in  the 
absence  of  fishing,  plus  one  mean 
generation.  In  establishing  rebuilding 
periods,  the  Coimcil  and  NMFS 
endeavor  to  meet  the  conservation 
requirements  (National  Standard  1) 
while  taking  into  account  the  needs  of 
fishing  communities  (National  Standard 
8). 

The  proposed  rule  defined  the 
rebuilding  parameters  for  each  species, 
including:  that  portion  of  the  stock  that 
has  been  designated  as  overfished;  the 
biomass  estimate  from  the  most  recent 
assessment;  the  maximum  allowable 
time  to  rebuild  (TMAX);  rebuilding 
target  (TTARGET)  years  (must  have  at 
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least  a  50  percent  probability  of 
rebuilding  within  the  specified  time); 
the  probability  of  rebuilding  within  the 
maximum  permissible  time  period 
(PMAX);  and  the  harvest  measures  that 
are  being  adopted  to  keep  the  total 
fishing  mortality  (typically  expressed  as 
the  fishing  mortality  rate)  within  the 
specified  OYs  that  will  achieve 
TTARGET.  Policy  makers  only  have 
control  over  three  of  these  parameters: 
TTARGET,  PMAX  and  the  fishing 
mortality  rate.  NMFS  disagrees  that 
rebuilding  periods  have  been  designated 
as  the  mcLximum  time  possible.  With  the 
exception  of  bocaccio  rockfish  (see 
response  to  Comment  2  regarding  need 
for  a  sustainability  analysis),  there  are 
no  TTARGET  periods  that  are  at  or 
above  TMAX  for  the  overfished  rockfish 
species. 

The  Coimcil  is  currently  preparing 
Amendment  16,  which  establishes  the 
process  and  standards  for  rebuilding 
plans  and  incorporates  rebuilding 
measures  into  the  FMP.  Overfished 
species  are  cxurently  managed  under 
interim  rebuilding  sfrategies,  and  it  is 
not  expected  that  the  final  rebuilding 
plans  will  differ  substantially  in  their 
basic  biological  parameters,  taking  into 
account  any  changes  that  would  be 
made  as  a  result  of  new  data  on 
overfished  stocks'  parameters.  Thus, 
overfished  species  are  not 
disadvantaged  by  not  having  formal 
rebuilding  plans  at  this  time. 

Comment  2:  NMFS  has  proposed  a  20 
mt  OY  for  the  badly  overfished  bocaccio 
rockfish.  This  harvest  level  fails  to  meet 
the  rebuilding  requirements  of  the 
Magnuson-Stevens  Act  because  it  would 
allow  only  a  50  percent  chance  of 
rebuilding  bocaccio  within  170  years. 
NMFS  admits  that  this  bocaccio  harvest 
level  violates  its  National  Standard 
Guidelines  and  claims  that  the 
Guidelines  do  not  address  the  bocaccio 
situation.  Although  we  believe  that  the 
National  Standard  Guidelines 
themselves  violate  the  Magnuson- 
Stevens  Act,  NMFS  cannot  simply 
dismiss  those  Guidelines. 

Response:  In  the  revised  bocaccio 
rebuilding  analysis  prepared  following 
the  Jime  2002  Council  meeting,  the 
bocaccio  stock  failed  to  have  a  50 
percent  probability  of  rebuilding  by 
TMAX,  even  in  the  absence  of  fishing. 
NMFS  subsequently  prepared  a 
sustainability  analysis  for  bocaccio 
rockfish  to  determine  the  fishing  rates 
that  would  lead  to  no  further  decline  in 
abundance  over-  a  specified  time  frame. 
The  sustainability  analysis  shows  that  a 
harvest  level  of  <20  mt  would  provide 
a  50  percent  probability  for  the  stock'to 
rebuild  in  170  years,  writh  a  high 
probability  (<80  percent)  of  no  further 


decline  in  the  spawning  biomass  over . 
the  next  100  years.  The  southern 
bocaccio  rockfish  stock  has  suffered 
poor  recruitment  during  the  warm  water 
conditions  that  have  prevailed  off 
Southern  California  since  the  late  1980s. 
If  a  period  of  good  recruitment  occvus, 
the  stock  could  be  expected  to  rebuild 
much  faster  than  estimated. 

The  National  Standard  Guidelines  do 
not  address  the  situation  where  NMFS 
concludes  that  a  stock  cannot  rebuild  by 
TMAX,  even  with  zero  fishing  mortality. 
Therefore,  NMFS  has  determined  that 
the  National  Standard  Guidelines  do  not 
provide  sufficient  guidance  for  the 
bocaccio  rockfish  situation  and  instead 
has  looked  directly  to  the  Magnuson- 
Stevens  Act  for  guidance.  Section 
304(e)(4)(A)(i)  states  that  a  rebuilding 
period  shall  "be  as  short  as  possible, 
t£^ng  into  account  the  status  and 
biology  of  any  overfished  stocks  of  fish, 
the  needs  of  fishing  communities, 
recommendations  by  international 
organizations  in  which  the  United 
States  participates,  and  the  interaction 
of  the  overfished  stock  of  fish  within  the 
marine  ecosystem." 

NMFS  believes  that  the  Magnuson- 
Stevens  Act  requires  that  the  Coimcil 
and  NMFS  meet  the  conservation  needs 
of  the  stock  (National  Standard  1),  and 
also  consider  the  needs  of  fishing 
communities  (National  Standard  8).  In 
balancing  these  considerations  NMFS 
has  determined  that  zero  fishing 
mortality  is  not  required  for  this 
situation.  Zero  fishing  mortality  would 
seriously  adversely  affect  fishers  and 
communities  in  California  south  of  Cape 
Mendocino  because  commercial 
fisheries  (including  fisheries  for  non- 
groundfish  species)  and  recreational 
fisheries  that  incidentally  catch 
bocaccio  would  be  severely  curtailed  or 
closed  altogether  for  many  years  into  the 
future. 

Comment  3:  NMFS  violates  the 
Magnuson-Stevens  Act  by  proposing  the 
same  cowcod  OY  as  in  previous  years. 
NMFS  has  not  adequately  assessed 
whether  the  amount  of  cowcod  discard 
that  is  occurring  is  above  or  below  the 
4.8  mt  OY.  Finally,  NMFS  has  failed  to 
address  the  fact  that  its  prohibition  of 
cowcod  landing  and  retention  is  not 
being  complied  with  in  practice  the 
FEIS  shows  0.8  mt  of  cowcod  landed  in 
2001 ,  the  first  year  in  which  cowcod 
retention  and  landings  were  prohibited. 

Response:  NMFS  believes  that  the 
ABC/OY  alternatives  presented  in  the 
FEIS  represent  a  reasonable  range  of 
alternatives.  Under  each  alternative,  a 
full  suite  of  ABC/OYs  for  all  managed 
species  were  considered.  For  cowcod, 
where  no  new  stock  assessment 
information  was  available,  the  outcome 


and  projections  from  the  previous 
assessments  (the  best  scientific 
information)  and  rebuilding  analyses 
were  carried  over  into  the  new  fishing 
year. 

The  cowcod  OY  is  based  on  a 
constant  fishing  mortality  rate 
rebuilding  strategy  that  is  approximately 
1  percent  of  the  population  (See  Council 
documents:  Revised  Rebuilding  Plan  for 
West  Coast  Cowcod  Exhibit  C.IO 
Attachment  3,  June  2001.)  As  new 
assessments  are  prepared  for  cowcod 
and  as  the  stock  recovers,  the  annual  OY 
will  increase  in  direct  proportion  to  the 
biomass.  These  rates  are  consistent  with 
the  long  term  rebuilding  goals  defined 
for  the  individual  species  and 
recommended  by  the  Council. 

NMFS  agrees  that  further  analysis  is 
needed  to  fully  understand  how 
prohibiting  bottom  fishing  activities  in 
two  Cowcod  Conservation  Areas  in  the 
Southern  California  Bight  (estimated  to 
be  the  most  important  habitats  for 
cowcod)  and  no  retention  regulations 
coastwide  affect  the  total  mortality  of 
cowcod.  Despite  these  uncertainties, 
NMFS  anticipates  that  efforts  to 
minimize  bocaccio  fishing-related 
mortality  south  of  Cape  Mendocino  will 
provide  further  protection  for  cowcod, 
which  have  a  similar  latitudinal  and 
depth  distribution  and  reside  in  similar 
habitats  as  bocaccio.  These  measures 
include:  the  elimination  of  all  directed 
bocaccio  rockfish  retention;  new  depth 
based  management  measures  that  will 
prohibit  groundfish-directed  bottom 
trawl;  reduced  limited  entry  fixed  gear 
and  open  access  fishing  opportunities  in 
the  depths  where  bocaccio  are  most 
commonly  found;  and  the  closure  of  the 
California  recreational  fisheries  south  of 
40°  10'  N.  lat.  from  January  through  June 
2003. 

Data  collected  by  observers  in  the 
commercial  fishery  support  this 
opinion.  From  September  1 ,  2001  to 
August  31,  2002,  prior  to  implementing 
the  rockfish  conservation  area,  a  total  of 
322  lb  (146  kg)  of  cowcod  were  weighed 
by  NMFS  observers  on  limited  entry 
trawl  trips,  south  of  40°10'  N.  lat.,  where 
some  groundfish  was  retained.  When 
expanded  to  account  for  sub-sampling 
of  some  tows,  the  estimated  total 
cowcod  catch  on  these  observed  trips  is 
751  lb  (341  kg),  in  association  with 
745,162  lb  (338  mt)  of  retained 
groundfish.  Using  the  average  tow  depth 
recorded  by  the  observers  as  the 
measure  of  fishing  depth,  95  percent  of 
the  weighed  cowcod  and  93  percent  of 
the  expanded  cowcod  catch  occurred  on 
tows  within  the  depth  ranges  upon 
which  the  2003  rockfish  conservation 
area  is  based.  No  attempt  has  been  made 
yet  to  extrapolate  these  results  to  the 
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entire  limited  entry  trawl  fleet,  in  terms 
of  either  the  total  amount  or  depth 
distribution  of  all  cowcod  bycatch. 
However,  they  may  serve  as  a  general 
indicator  of  the  depth-distribution  of 
cowcod  bycatch  and  the  potential 
effectiveness  of  the  conservation  area. 

The  source  of  all  1.764  lb  (800  kg)  of 
cowcod  landings  in  2001  is  unclear  at 
this  time.  A  small  amount  (100  lb,  45 
kg)  of  the  cowcod  appear  to  have  been 
retained  during  NMFS  survey  cruises 
where  research  catch  is  sold  to  offset  the 
survey  costs.  The  reminder  is  most 
likely  attributable  to  Rshers  mis- 
identifying  the  species  and  landing 
them  as  part  of  other  market  categories. 
When  those  categories  are  sampled  for 
species  composition  and  cowcod  are 
found,  the  ratio  of  pounds  of  cowcod  to 
total  pounds  is  then  applied  to  the 
entire  market  category  for  that  sampling 
unit  (gear/period/port  group)  to  estimate 
the  total  amount  of  cowcod  that  were 
landed.  The  cowcod  landings  in  2002 
were  further  reduced  over  2001. 

Comment  4:  One  commenter  stated 
that  the  OY  for  darkblotched  rockfish 
was  too  low  because  it  was  based  on  an 
80  percent  probability  of  rebuilding  by 
Tmax,  suggesting  that  a  60  percent 
probability  of  rebuilding  by  that  date 
was  a  reasonable  standard  for  meeting 
rebuilding  requirements.  Conversely, 
another  commenter  stated  that  the  OY 
level  for  darkblotched  was  too  high 
because  it  is  higher  than  catch  limits 
that  were  in  force  in  2001.  This  second 
conunenter  also  notes  that  the  2003 
specifications  claim  a  higher  likelihood 
of  rebuilding  than  claimed  in  the  2002 
speciBcations. 

Response:  The  goals  of  rebuilding 
programs  are  to  achieve  the  population 
size  and  structure  that  will  support 
MSY  within  a  specified  time  period 
while  minimizing  to  the  extent 
practicable,  the  social  and  economic 
impacts  associated  with  rebuilding, 
including  adverse  impacts  on  fishing 
communities. 

NMFS  guidance  on  rebuilding  plans 
specifies  that  the  minimum  possible 
time  to  rebuild  is  the  time  to  rebuild  in 
the  absence  of  fishing.  For  darkblotched 
rockfish,  the  minimum  time  to  rebuild 
is  14  years  (2014).  The  mean  generation 
time  for  darkblotched  rockfish  is  33 
years,  therefore  the  maximum  allowable 
time  to  rebuild  would  be  47  years 
(2047).  In  determining  the  target 
rebuilding  time  period  NMFS  guidance 
recommends  that  the  target  rebuilding 
time  be  shorter  than  the  maximum 
allowable  time.  The  recommended 
default  in  section  3.4  of  the  technical 
guidance  document  (Technical 
Guidance  On  the  Use  of  Precautionary 
Approaches  to  Implementing  National 


Standard  1  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  NOAA  Technical  Memorandum 
NMFS-F/SPO-u  July  17,  1998)  is  that 
the  target  rebuilding  time  not  exceed  the 
midpoint  between  the  minimum  and 
maximum  possi(>le  rebuilding  times 
(Tmid).  » 

A  draft  rebuilding  analysis  was 
prepared  in  May  2001  and  presented  to 
the  Council  at  its  June  2001  meeting. 
This  draft  analysis  was  revised  by 
NMFS  in  August  2001  and  was  adopted 
by  the  Council  at  its  September  2001 
meeting.  The  new  analysis  indicated 
that  the  stock  was  more  depleted  than 
originally  estimated  (12  percent  vs  22 
percent  of  unfished  biomass,)  and  that 
the  stock  could  not  be  rebuilt  within  10 
years  as  was  previously  thought. 
Therefore,  the  OYs  since  2002  reflect  an 
extended  rebuilding  trajectory. 

The  2002  OY  of  168  mt,  was  based  on 
a  70  percent  probability  of  rebuilding 
the  stock  to  MSY  by  TMAX.  This  is 
equivalent  to  a  TTARGET  of  2034.  The 
2003  OY  of  172  mt  is  based  on  the 
rebuilding  analysis,  which  has  a  80 
percent  probability  of  rebuilding  the 
stock  to  MSY  by  TMAX.  This  is 
equivalent  to  a  TTARGET  of  2030.  The 
Council  recommended  and  NMFS 
agrees,  that  an  OY  of  172  mt  for  2003 
provides  a  reasonable  balance  between 
the  length  of  time  for  rebuilding  the 
stock  and  the  adverse  economic  impacts 
to  the  limited  entry  trawl  sector.  The 
projected  darkblotched  biomass  increase 
results  in  a  higher  OY  even  though  the 
rebuilding  time  is  shorter. 

Comment  5:  The  OY  for  Pacific  ocean 
perch  (POP)  is  too  low  because  it  was 
based  on  a  70  percent  probability  of 
rebuilding  by  Ttarget.  A  60  percent 
probability  of  rebuilding  by  that  date  is 
a  reasonable  standard  for  meeting 
rebuilding  requirements. 

Response:  In  2001  the  POP  rebuilding 
analysis  was  updated  with  the  most 
recent  scientific  information.  In  2002, 
the  OY  of  350  mt  reflected  a  70  percent 
probability  of  rebuilding  by  the  year 
2042.  For  2003,  three  OYs  based  on  the 
most  recent  rebuilding  analysis  and 
corresponding  to  50,  70,  and  80  percent 
probabilities  of  rebuilding  the  stock  by 
the  year  2041  were  presented  to  the 
Council.  The  Council  recommended  OY 
of  377  mt  which  corresponds  to  a  70 
percent  probability  of  rebuilding  the 
stock  by  2041.  This  OY  was  chosen 
because  it  was  consistent  with  the 
interim  rebuilding  strategy  adopted  by 
the  Council  in  prior  years. 

NMFS  agrees  with  the  Council's 
recommendation,  and  believes  that 
increasing  the  OY  for  POP  to  a  level  that 
corresponds  to  a  60  percent  probability 
of  rebuilding  the  stock  by  2041  provides 


little  if  any  benefit  to  fishers.  Because 
POP  is  a  slope  species  and  is  found  in 
similar  areas  as  darkblotched  rockfish, 
measures  to  protect  darkblotched 
rockfish  reduce  the  availability  of  POP 
to  the  commercial  fishery.  The  best 
available  data  on  December  31,  2002 
indicates  that  only  about  50  percent  of 
the  available  OY  for  POP  was  landed  in 
2002.  With  the  2003  conservation  areas, 
there  will  likely  be  fewer  opportunities 
for  vessels  to  directly  or  indirectly  take 
POP,  therefore  there  would  be  no 
benefit  to  fishers  from  raising  the  OY. 

Comment  6:  The  yelloweye  rockfish 
OY  is  63  percent  higher  than  in  2002. 
While  the  agency  suggests  that 
yelloweye  rockfish  is  in  better  shape 
than  it  was  a  year  ago,  the  higher  OY 
results  in  a  rebuilding  period  that  is  15 
years  longer  than  it  would  have  been 
under  2002  harvest  levels. 

Response:  For  2002,  the  ABC  for 
yelloweye  rockfish  was  set  in 
acknowledgment  that  this  stock  woidd 
be  designated  as  overfished  and  was 
based  on  the  recommendation  from  the 
stock  assessment  author  and  the  Stock 
Assessment  Review  Panel  that  reviewed 
the  assessment.  The  Council  adopted  a 
total  catch  OY  for  yelloweye  rockfish 
that  was  based  on  a  precautionary 
adjustment  of  50  percent  of  the 
specified  ABC. 

On  January  11,  2002,  yelloweye 
rockfish  was  declared  overfished  (67  FR 
1555).  At  the  Council's  June  2002 
meeting,  an  initial  yelloweye  rockfish 
rebuilding  analysis,  based  on  the  2001 
assessment,  was  prepared  and 
presented.  The  development  of 
rebuilding  measures  for  yelloweye 
rockfish  was  hampered  in  this  process 
because  this  assessment  did  not  cover 
waters  off  the  coast  of  Washington.  In 
August  2002,  an  updated  assessment 
was  completed  in  order  to  incorporate 
data  from  Washington,  an  important 
area  of  yelloweye  rockfish  abundance, 
and  to  incorporate  newly  available  age 
data. 

The  assessment  update  concluded 
that  the  coastwide  yelloweye  rockfish 
spawning  female  biomass  was  at  24.1 
percent  of  its  imfished  biomass  at  the 
beginning  of  2002.  This  is  in  contrast  to 
the  2001  assessment  that  estimated  that 
yelloweye  rockfish  was  at  about  7 
percent  of  its  unfished  biomass  in 
waters  off  northern  California  and  at  13 
percent  of  its  unfished  biomass  in 
waters  off  Oregon.  A  new  rebuilding 
analysis  was  prepared  following 
completion  of  the  2002  assessment.  Due 
to  the  less  depleted  stock  status  and 
higher  productivity  estimated  by  the 
updated  assessment,  the  rebuilding 
period  is  shorter  than  had  been  initially 
estimated.  The  estimated  year  to  rebuild 
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in  the  absence  of  fishing  is  2027,  while 
the  target  rebuilding  year  associated 
with  a  22  mt  OY  for  2003  is 
2052(TMnD).  Selecting  an  OY  that 
corresponds  to  TMID  is  consistent  with 
NMFS  guidance  on  rebuilding  plans. 

NMFS  believes  that  the  Magnuson- 
Stevens  Act  requires  that  the  Coimcil 
and  NMFS  meet  the  conservation  needs 
of  the  stock  (National  Standard  1),  and 
also  consider  the  needs  of  fishing 
communities  (National  Standard  8).  A 
lower  rebuilding  OY,  which  would 
further  reduce  the  potential  income  of 
the'fishers  is  not  required. 

Comment  7:  One  commenter  stated 
that  the  sablefish  should  be  set  higher, 
at  8,187  mt,  which  would  be  based  on 
recruitment  changes  affected  by 
environmental  conditions,  the  default 
MSY  proxy,  and  the  Council's  harvest 
control  rule.  Failing  to  base  the  sablefish 
OY  on  environmental  conditions  ignore 
the  best  available  science,  which  show 
that  environmental  conditions  affect 
stock  status.  Conversely,  another 
commenter  stated  that  the  sablefish  OY 
is  30  percent  higher  than  that 
recommended  by  the  Council's 
Allocation  Committee,  saying  that  the 
higher  amount  is  not  justified. 

Response:  The  SSC  indicated  that  the 
mediiun  and  high  OYs  were  relatively 
risk-prone  and  advised  the  Council  that 
caution  should  be  used  when  setting  the 
2003  harvest  levels.  The  5,000  mt  OY, 
as  recommended  by  the  Council's  ad 
hoc  Allocation  Committee,  was 
consistent  with  the  Scientific  and 
Statistical  Committee  (SSC) 
recommendation  because  it  addressed 
uncertainty  in  the  assessment  relating  to 
the  different  states  of  nature. 

After  deliberations,  the  Council 
recommended  OY  of  6,500  mt  which  is 
a  7,455  mt  OY,  based  on  a  40/10 
adjustment  to  the  ABC,  with  an 
additional  1 ,000  mt  precautionary 
reduction.  The  Council  based  its 
recommendation  on  the  SSC's  advice  to 
be  precautionarjl  because  of  assessment 
imcertainties,  and  because  the  sablefish 
biomass  is  within  the  precautionary 
range.  While  the  OY  is  higher  than  that 
recommended  by  the  Allocation 
Committee,  this  OY  is  still  considered  to 
be  risk  averse  rather  than  risk  neutral. 
NMFS  agrees  with  the  Council's 
recommendation. 

Comment  8:  One  commenter  stated 
that  the  whiting  OY  is  too  low  and  is  set 
at  a  harvest  rate  that  is  more 
conservative  than  the  Council's  default 
rate,  which  is  unjustified.  Another 
commenter  stated  that  the  OY  is 
contrary  to  the  scientific  advice  of  the 
U.S.  Canada  Review  Panel.  A  third   ' 
commenter  stated  that  the  whiting  OY  . 
was  higher  than  recommended  by  the 


Council's  SSC  and  that  setting  the 
higher  OY  was  iinjustified. 

Response:  In  estimating  the  current 
biomass,  NMFS  used  a  mediiun  level 
recruitment  assumption  of  a  recent 
(1999)  large  year  class.  The  medium 
recruitment  level  was  considered  to  be 
risk  neutral.  The  U.S.  ABC  of  188,000 
mt  is  80  percent  of  the  coastwide  ABC. 
The  U.S.  whiting  OY  is  148,200  mt 
which  is  80  percent  of  the  coastwide  OY 
(185,325  mt)  and  is  based  on  the 
application  of  an  F45%  harvest  rate, 
reduced  by  the  Council's  default 
rebuilding  40-10  harvest  rate  policy. 
Under  the  40-10  harvest  rate  policy,  the 
OYs  of  stocks  that  are  below  B40% 
abundance  are  set  at  increasingly  more 
conservative  rates  the  farther  they  are 
below  B40%. 

The  SSC  advised  the  Council  to  be 
precautionary  when  setting  the  Pacific 
whiting  OY  and  not  increase  it  over  the 
2002  harvest  level  (U.S.  OY  for  2002 
was  129,600  mt)  until  a  new  assessment 
was  conducted.  However,  the  Council 
indicated  that  the  medium  harvest  level, 
148,200  mt  (13  percent  increase  over 
2002),  based  on  the  2003  projected 
biomass  with  an  F45%  harvest  rate 
proxy  was  sufficiently  precautionary, 
because  the  risk  neutral  medium 
recruitment  assumption  and  a  more 
conservative  harvest  rate  proxy  were 
applied.  The  ABC  for  a  species  or 
species  ^Dup  is  generally  derived  by 
midtiplying  the  harvest  rate  proxy  by 
the  biomass  to  forecast  the  amoimt  of 
harvest  available  to  the  fishery.  Because 
of  expected  whiting  biomass  growth  in 
the  coming  years,  this  will  result  in  a 
short-term  increase  in  the  OY.  However, 
the  more  precautionary  harvest  rate 
proxy  is  expected  to  increase  the 
rebuilding  rate  and  reduce  the  risk  of 
declining  back  into  an  overfished  state 
because  whiting  is  a  highly  productive 
species. 

The  Joint  Canada-U.S.  Review  Panel 
on  the  Stock  assessment  of  the  Coastal 
Pacific  Hake/Whiting  stock  met  in 
February  2002  and  prepared  a  report, 
which  was  used  by  the  Coimcil  and  SSC 
in  recommending  the  Pacific  whiting 
harvest  levels  for  2002.  While  both  U.S. 
and  Canadian  review  panel  members 
had  a  common  interest  in  conducting 
sound  technical  review,  they  had 
different  responsibilities  in  terms  of  the 
type  of  advice  expected  by  the  Council 
and  Canadian  Department  of  Fisheries 
and  Oceans.  Specifically,  the  review 
panel  recommended  changing  the 
harvest  rate  to  an  F45%  harvest  rate  and 
selecting  the  harvest  level  bounded  by 
the  low  and  medium  recruitment 
scenarios  for  the  1999  year-class.  This 
was  a  risk  adverse  policy 
recommendation  that  was  not  adopted 


by  the  Coimcil  for  the  reasons 
previously  stated. 

Comment  9:  NMFS  has  failed  to 
compensate  for  overharvest  in  past 
years'  fisheries  in  proposing  harvest 
limits  for  2003.  In  its  proposed  rule  at 
68  FR  953,  NMFS  discussed  overfishing 
that  had  occurred  in  2001,  but  not  in 
2002.  claiming  that  landings  data  was 
not  available  at  the  time  Qf  the 
publication  of  the  proposed  rule.  A  full 
month  has  passed  since  the  end  of  2002, 
therefore,  NMFS  will  violate  the 
Magnuson-Stevens  Act  if  it  fails  to 
consider  2002  catch  data  in  making  its 
final  decision  on  the  2003 
specifications. 

Response:  Each  year  since  2000, 
NMFS  has  provided  a  brief  report 
within  the  preamble  to  the  proposed 
rule  on  whether  overfishing  occurred  on 
any  groundfish  species  in  the  last  year 
for  which  data  was  available.  This 
report  is  not  a  required  part  of  the 
preamble  to  the  specifications  and  is 
simply  provided  as  an  update  for  the 
pubUc.  The  commenter  has  taken  a 
sentence  frt>m  that  report  and  revised  its 
context  so  as  to  accuse  the  agency  of 
failing  to  consider  2002  data  in  crafting 
specifications  and  management 
measures  for  2003.  The  Coimcil  and  its 
participating  state  and  Federal  agencies 
consider  all  available  data,  including 
catch  data  from  the  current  fishing  year 
when  devising  specifications  and 
management  measures  for  the  upcoming 
fishing  year. 

To  the  extent  that  they  were  available, 
data  from  fisheries  conducted  during 

2002  were  used  in  evaluating  2003 
management  options  for  all  fleets 
targeting  groundfish.  Inseason 
comparison  of  trawl  bycatch  projections 
with  reported  landings  during  the  first 
four  months  of  2002  resulted  in 
adjustments  to  the  expected  target 
species  landings  of  vessels  within  the 

2003  model.  Additionally,  because  trawl 
landings  of  bocaccio  during  the  first 
four  months  exceeded  the  total  bycatch 
projected  for  that  timespan,  bocaccio 
bycatch  rates  were  increased  for 
modeling  the  2003  trawl  fishery. 
Recdnunendations  for  management  of 
the  fixed  gear,  daily  trip  limit  fishery  for 
sablefish  also  incorporated  landings 
during  the  first  four  months  of  2002.  in 
conjunction  with  catch  rates  over  the 
previous  three  years.  Early  season 
landings  in  the  recreational  and 
commercial  fixed  gear  fisheries  for 
nearshore  rockfish  were  included  in 
evaluating  2003  management,  along 
with  recent  years'  landings.  However,  in 
the  region  north  of  40°10'  N.  lat., 
participation  is  usually  low  early  in  the 
year  due  to  bad  weather.  As  a  result, 
landings  diu-ing  this  period  are  of 
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limited  use  in  evaluating  the  overall 
adequacy  of  measures  adopted  for  the 
entire  year.  While  recreational  and 
commercial  fixed  gear  vessels  are 
usually  more  active  in  the  region  south 
of  40°10'  N.  lat.  early  in  the  year,  these 
groundfish  fisheries  were  closed  during 
two  of  the  first  four  months  of  2002. 
restricting  their  usefulness.  As  data  for 
May  and  June  became  available  during 
the  summer,  they  were  examined,  and 
incorporated  into  2003  projections 
where  appropriate. 

In  this  letter  of  comment,  the 
commenter  refers  to  the  Quota  Species 
Monitoring  (QSM)  system,  asserting  that 
this  system  collects  and  reports  data 
within  about  two  weeks  of  landings  and 
is  used  for  inseason  management.  This 
comment  expresses  a  common 
confusion  between  the  best  available 
science  and  the  most  recenUy  available 
science.  The  QSM  system  provides 
estimates  of  total  landings  for  managed 
species  that  are  used  for  inseason 
fishery  monitoring  to  show  managers 
general  fishery  trends,  such  as  whether 
a  particular  species  is  being  landed  at 
higher  or  lower  amounts  than  the 
previous  year  or  cumulative  limit 
period.  QSM  data  is  not  used  in  stock 
assessments  because  assessments 
require  more  accurate  and  specific 
landings  data,  data  that  comes  from 
fishtickets.  Data  from  fishtickets  is  also 
needed  and  used  to  predict  individual 
vessel  behavior  within  different 
management  scenarios.  Information 
ft-om  fishtickets,  which  detail  the 
landings  of  individual  vessels,  is  not 
available  until  several  months  after  the 
landings  recorded  by  those  fish  tickets 
were  made.  Accurate  landings  data  from 
fishtickets  represents  the  best  available 
scientific  information  about  how 
landings  of  the  different  groundfish 
species  are  distributed  between  various 
ports  coastwide.  Landings  levels 
predicted  by  the  QSM  system  represent 
only  the  most  recently  available 
information  on  general  landings  trends 
and  cannot  substitute  for  the  acciuacy 
and  specificity  of  fishticket  landings 
data. 

Stock  assessments  conducted  during 
2002  were  initiated  very  early  in  the 
year,  and  were  completed  by  April. 
Catches  are  specified  in  the  models  on 
an  annual  basis,  and  given  the  Council's 
ability  to  respond  to  early  trends 
through  use  of  inseason  adjustments,  it 
would  not  have  been  appropriate  to 
have  modified  the  models'  assumptions 
regarding  expected  2002  catch,  based  on 
only  2  months  of  landings  data. 

Comment  10:  We  disagree  with 
NMFS's  statement  that  "[Njew 
leglisative  mandates  .  .  .  gave  highest 
priority  to  preventing  overfishing  and 


rebuilding  overfished  stocks."  National 
Standard  1  requires  fisheries 
management  measures  to  prevent 
overfishing  "while  achieving,  on  a 
continuing  basis,  the  optimum  yield 
from  each  fishery  for  the  United  States 
fishing  industry." 

Response:  The  Maghuson-Stevens  Act 
contains  ten  National  Standards  that 
characterize  the  nation's  primary 
objectives  for  Federal  fisheries 
management.  National  Standard  1  reads 
as  follows:  "Conservation  and 
management  measiues  shall  prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimiun  yield 
from  each  fishery  for  the  United  States 
fishing  industry."  National  Standard  8 
reads  as  follows:  "Conservation  and 
management  measiues  shall,  consistent 
with  the  conservation  requirements  of 
this  Act  (including  the  prevention  of 
overfishing  and  rebuilding  of  overfished 
stocks),  take  into  account  the 
importance  of  fishery  resources  to 
fishing  communities  in  order  to  (A) 
provide  for  the  sustained  participation 
of  such  commimities,  and  (B)  to  the 
extent  practicable,  minimize  the  adverse 
economic  impacts  on  such 
communities."  Balancing  these  two 
national  standards  is  at  the  heart  of  the 
challenge  faced  by  NMFS  and  the 
Council  in  managing  West  Coast 
groundfish  fisheries.  National  Standard 
8  does  recognize  the  importance  of 
fishing  communities,  but  it  makes  that 
recognition  while  reminding  managers 
of  their  obligation  to  prevent  overfishing 
and  rebuild  overfished  stocks. 

Bycatch  and  Discard 

Comment  1 1 :  The  2003  groundfish 
management  measiues  are  a  complex 
combination  of  trip  limits  and  depth- 
based  closures;  however,  the  agency 
lacks  much  of  the  scientific  information 
needed  to  ensure  the  success  of  this 
management  scheme.  The  agency  must 
establish  an  accurate  accounting  system 
to  measure  total  catch  and  must 
establish  a  monitoring  system  to 
measure  the  depths  at  which  the 
different  species  are  caught.  We  fully 
endorse  the  use  of  vessel  monitoring 
systems  (VMS)  to  both  enforce  depth- 
based  closures  and  to  provide  much- 
needed  data  on  the  catch  locations  for 
particular  species. 

Response:  NMFS  agrees.  The 
groundfish  management  measures  are 
certainly  complex  and  will  require 
monitoring  systems  to  both  enforce 
regulations  and  to  provide  scientific 
information  on  the  effectiveness  of  the 
regtUations  at  protecting  overfished 
groundfish  species.  NMFS  is 
investigating  VMS  units  and  preparing 
its  computer  database  facilities  for 


receiving  and  organizing  VMS  data.  The 
agency  expects  to  soon  publish  a 
proposed  rule  that  would  set  out 
requirements  for  all  limited  entry 
vessels  that  fish  for  groundfish  to  carry 
VMS.  These  proposed  regulations 
would  undergo  public  review  and 
comment  while  the  burden  of  increased 
public  reporting  duties  associated  with 
VMS  were  also  under  public  review  and 
Office  of  Management  and  Budget 
review  imder  the  Paperwork  Reduction 
Act.  If  NMFS  approves  final  VMS 
regulations  for  implementation,  the 
agency  expects  that  this  system  would 
provide  much-needed  data  on  the 
locations  and  depths  at  which  vessels 
fish.  Such  information  would  be  subject 
to  Magnuson-Stevens  Act 
confidentiality  restrictions,  but  is 
expected  to  be  very  useful  to  NMFS 
enforcement  and  science  centers.  Data 
from  the  grouindfish  observer  program 
and  from  the  VMS  program  are  expected 
to  notably  improve  NMFS  scientific 
information  on  West  Coast  groundfish 
and  groundfish  fishing  activities.  Data 
from  the  NMFS  observer  program  will 
enhance  the  agency's  ability  to  estimate 
the  total  catch  of  not  only  bycatch 
species,  but  target  species,  as  well. 
Appropriate  application  of  observer 
discard  data  to  entire  fleets  requires 
substantial  data  review  and  modeling; 
this  work  is  now  underway. 

Comment  12:  Three  commenters 
discussed  the  current  model  for  bycatch 
analysis  and  suggested  that  NMFS  needs 
to  update  and  improve  the  data  used  in 
that  analysis.  In  particular,  the 
conupentqrs  were  critical  of  the  use  of 
trawl  logbook  data  in  the  current 
bycatch  analysis,  saying  that  the  data  is 
old  and  does  not  accurately  reflect 
current  fishing  patterns.  Conunenters 
also  suggested  that  NMFS  incorporate 
observer  data  into  its  bycatch  rate 
analyses,  and  use  that  data  to  check  its 
bycatch  rate  assumptions  for  2003.  One 
of  these  commenters  further  noted  that 
the  bycatch  model  only  addresses  the 
trawl  fisheries  and  asked  that  NMFS 
conduct  a  review  of  its  data  sources  on 
fishing-related  mortality  and  update  the 
FMP  to  specify  the  types  of  data  needed 
to  improve  estimates  of  total  mortality. 
■    Response:  NMFS  agrees  that  the 
bycatch  model  needs  to  be  updated  and 
needs  to  incorporate  observer  data,  and 
the  agency  and  the  Coimcil  are  working 
toward  those  ends.  On  January  27-29, 
2003,  the  Coimcil's  SSC  sponsored  a 
workshop  to  review  the  bycatch  model' 
and  the  data  sources  for  that  model.  The 
SSC  plans  to  evaluate  the  report  of  the 
workshop  review  panel  at  its  March 
2003  meeting,  which  will  be  held 
conciurently  with  the  Council's  March 
9-14,  2003  in  Sacramento.  CaUfomia, 


and  provide  the  Council  with  its 
recommendations  at  the  April  2003 
Coimcil  meeting.  NMFS  believes  that 
this  SSC  review  is  an  important  step 
toward  improving  the  bycatch  model  to 
better  support  groundfish  management. 

NMFS  agrees  that  observer  data  from 
the  new  NMFS  West  Coast  groundfish 
observer  program  needs  to  be 
incorporated  into  the  bycatch  model. 
Before  using  the  data  for  inseason 
management,  NMFS  must  first  review 
the  data  for  potential  sources  of  bias 
and,  in  conjimction  with  the  SSC, 
determine  die  most  appropriate 
methods  for  incorporating  the  new  data 
into  the  bycatch  model.  On  January  30, 
2003,  NMFS  released  its  first  report  on 
observer  program  data.  The  observer 
program  began  in  August  2001  and  this 
new  report  provides  data  from  the 
August  2001  through  August  2002 
period.  NMFS  Northwest  Fisheries 
Science  Center  is  cinrently  determining 
how  best  to  integrate  the  new  observer 
data  into  the  model.  Results  from  the 
first  year  of  the  observer  program's 
activities  are  available  online  as  the 
West  Coast  Groundfish  Observer 
Program  Initial  Data  Report  and 
Summary  Analyses  at  http:// 
wvtnv.nwfsc.noaa.gov/  baraJ  Observer/ 
datareport.htm. 

NMFS  also  agrees  that  logbook  data 
should  not  be  a  primary  data  source  for 
the  bycatch  rates  used  in  the  model, 
although  the  agency  notes  that  logbook 
and  fish  ticket  data  are  likely  to  remain 
integral  to  projecting  fleet  behavior 
within  the  bycatch  model.  One 
commenter  noted  that  fishing  strategies 
have  changed  since  the  1999  logbook 
data  used  in  the  model  became 
availably.  While  it  is  true  that  fishing 
strategies  have  changed,  the  1999 
logbook  data  are  uSed  to  show  co- 
occurrence between  the  more  abundant 
targeted  stocks  and  overfished  stocks 
during  a  period  when  fishing  was  less 
restricted.  Fishery  managers  need  to 
know  how  co-occurrence  ratios  looked 
during  less  restrictive  fishing  periods  in 
order  to  better  craft  fishing  restrictions 
that  will  reduce  interceptions  of 
overfished  species.  Another  commenter 
noted  that  logbooks  only  show  the 
beginnings  of  tow  locations,  not  the 
direction  and  duration  of  the  tows. 
NMFS  and  the  Council  need  more 
accurate  information  on  where  trawl 
vessels  are  fishing  throughout  their 
tows.  However,  individual  trawl  tows 
may  last  for  hours  and  encompass  a 
wide  range  of  depths.  Consequently, 
even  complete  iiiformation  regarding 
the  path  of  any  tow  would  not  eliminate 
all  ambiguity  on  where  particular 
species  were  caught.  NMFS  also  needs 
more  information  on  the  fishing 


locations -of  the  non-trawl  and 
recreational  fleets  in  addition  to 
improvements  in  trawl  fishing  location 
data.  If  NMFS  is  able  to  approve  the 
VMS  system  regulations  discussed 
above  in  the  response  to  Comment  11, 
the  agency  expects  that  its  data  on  the 
locations  and  depths  at  which  vessels 
fish  will  be  markedly  improved.  While 
the  VMS  regulations  would  initially 
apply  to  limited  entry  vessels  fishing  for 
West  Coast  groundfish,  NMFS 
anticipates  expanding  these 
requirements  to  commercial  passenger 
fishing  vessels  (recreational  charter 
boats)  and  to  the  open  access  groundfish 
fleet. 

NMFS  agrees  that  the  current  bycatch 
model  only  addresses  the  groimdfish 
trawl  fleet.  During  development  of  the 
model,  bycatch  rate  data  were 
unavailable  for  other  fleets  that  catch 
groimdfish.  The  NMFS  observer 
program  is  collecting  data  fi'om  non- 
trawl  fishery  participants.  As  more  data 
become  available,  it  is  the  agency's 
intent  to  expand  the  bycatch  model  to 
include  other  gear  types.  With  respect  to 
the  conunent  that  NMFS  needs  to 
conduct  a  review  of  its  data  sources  on 
fishing-related  mortality,  NMFS  refers 
the  public  to  the  NMFS  Northwest 
Fisheries  Science  Center's  2002 
Groundfish  Research  Plan  in  2002, 
which  is  available  online  at  http:// 
www.nwfsc.noaa.gov/  fram/ 
GFresearchplan.htm.  Aniong  other 
things,  the  Groimdfish  Research  Plan 
provides  planning  goals  for 
investigating  bycatch  and  discard,  and 
how  these  contribute  to  total  groundfish 
mortality. 

Comment  13:  NMFS  has  refused  to 
seriously  consider  the  alternative  of 
managing  the  fishery  under  a  system  of 
discard  caps,  under  which  the  fishery 
would  be  closed  if  a  certain  amount  of 
discard  occurred. 

Response:  NMFS  has  refused  to 
seriously  consider  the  alternative  of 
managing  the  fishery  untftr'a  system  of 
discard  caps,  under  which  the  fishery 
would  be  closed  if  a  certain  amount  of 
discard  occurred. 

"Discard  caps"  generally  refers  to  a 
management  tool  whereby  an  entire 
fishery,  or  fishing  by  an  individual 
vessel,  is  halted  when  discard  quotas  for 
designated  species  are  reached. 
Administration  of  such  a  system 
requires  real-time  information  on 
discards  as  the  fishery  progresses,  either 
through  comprehensive,  direct 
observation  by  fishery  observers,  or  by 
a  combination  of  observer  and  landings 
data  that  can  be  extrapolated  to  yield  a 
reliable  estimate  of  discards.  While 
NMFS  has  not  "refused  to  seriously 
consider"  managing  the  Pacific  Coast 


groundfish  fishery  with  a  discard  caps 
program,  there  is  no  data  collection 
system  in  place,  nor  is  there  likely  to  be 
in  the  near  future,  on  which  to  base  a 
system  of  discard  caps.  NMFS  will  be 
analyzing  discard  caps  more  fully  in  its 
Supplemental  Programmatic 
Environmental  Impact  Statement,  a 
preliminary  draft  of  which  should  be 
available  for  public  review  in  late 
siunmer  2003. 

West  Coast  groundfish  management 
uses  a  similar  management  tool  that  has 
bemi  adapted  to  account  for  the 
relatively  data  poor  conditions  in  tlje 
West  Coast  groundfish  fishery.  The 
bycatch  model,  which  is  currently 
under  scientific  review  as  discussed 
earlier  in  this  section,  estimates  the 
amounts  of  overfished  species  that  will 
be  taken  in  fisheries  targeting  more 
abiuidant  stocks.  These  estimates  are 
stratified  over  the  months  of  the  year, 
because  historic  data  has  shown  that 
groups  of  groundfish  species  are  taken 
in  different  combinations  at  different 
times  of  the  year.  Estimated  bycatch  and 
discard  of  overfished  species  is 
monitored  through  the  catch  and 
landings  levels  of  targeted  species.  For 
example,  NMFS  will  monitor  the 
amounts  Of  £)over  sole  and  sablefish 
landed  to  estimate  the  amount  of 
darkblotched  rockfish  discard  in  that 
sector  of  the  fishery.  Darkblotched 
rockfish  is  a  deepwater  rockfish  species 
incidentally  taken  with  Dover  sole  and 
sablefish.  The  Council  recommends 
adjustments  to  the  trip  limits  and/or 
closures  of  different  sectors  of  the 
fishery  if  the  OYs  for  overfished  species 
are  estimated  to  be  approached.  In  2002, 
for  example,  the  Council  learned  at  its 
June  meeting  that  it  had  not  accounted 
for  darkblotched  rockfish  taken  south  of 
40°10'  N.  lat.  when  it  developed  the 
2002  specifications  and  management 
measures.  To  prevent  the  deepwater 
fisheries  from  exceeding  the 
darkblotched  rockfish  OY,  the  Council 
reduced  trip  limits  for  deepwater 
species  in  July  and  August  and 
reconunended  area  closures  in  waters 
where  darkblotched  rockfish  is 
commonly  found  for  September- 
December.  NMFS  implemented  the 
Council's  July-August  recommendation, 
but  found  in  investigating  its 
September-December  recommendation 
that  darkblotched  rockfish  are  more 
likely  to  be  taken  by  vessels  targeting 
deepwater  species  in  September  than  in 
the  summer  or  winter  months.  Thus, 
NMFS  closed  deepwater  trawl  fisheries 
in  September  and  implemented  area 
closures  for  October-December  via  an 
emergency  rule. 

NMFS  began  its  observer  program  in 
August  2001  and,  as  mentioned  above. 
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has  just  reported  its  first  results. 
However,  the  observer  program  does  not 
have  the  resources  to  provide  observer 
data  to  managers  for  real-time  fishery 
management.  The  agency  expects  that 
integrating  observer  data  into  the 
bycatch  model  and  recalibrating  the 
model  with  that  data  will  significantly 
improve  NMFS  and  Council  ability  to 
estimate  bycatch  and  discard  in  the 
West  Coast  groundfish  fishery.  These 
changes  will  still  not  allow  NMFS  to 
implement  a  discard  cap  management 
program,  which  as  mentioned  earlier, 
requires  real-time  observer  program 
data.  No  one  management  tool  is 
suitable  for  all  fisheries,  thus  NMFS  and 
the  Council  must  craft  management 
tools  suitable  to  the  West  Coast 
groundfish  fisheries  and  to  the  scientific 
*  information  available  on  West  Coast 
groundfish  and  groundfish  fisheries.  As 
suggested  by  another  commenter  in 
Comment  12,  NMFS  should  be 
evaluating  its  data  sources  on  bycatch 
and  discard  and  setting  goals  for 
improving  both  data  gathering  and  data 
evaluation  through  models  like  the 
bycatch  model.  In  this  manner,  the 
agency  will  improve  its  ability  to  craft 
management  tools  specific  to  the 
groundfish  fishery  and  its  needs. 

Comment  14:  The  same  commenter 
that  stated  that  NMFS  had  failed  to 
consider  discard  caps  also  stated  that 
NMFS  has  failed  to  establish  adequate 
bycatch  assessment  requirements  for  the 
fishery.  This  commenter  noted  that 
there  are  no  bycatch  assessment 
requirements  contained  in  the  proposed 
specifications. 

Response:  The  groundfish 
specifications  and  management 
measures  annually  set  harvest  limits 
and  management  measures  that 
constrain  the  fisheries  such  that  they  are 
permitted  to  achieve  harvest  levels  for 
more  abundant  stocks  while  still 
ensuring  that  harvest  levels  for 
protected  stocks  are  not  exceeded.  As 
discussed  earlier  in  this  section,  OYs  of 
more  abundant  stocks  are  often  not 
reached  because  harvest  is  constrained 
or  closed  to  protect  overfished  stocks.  In 
any  case,  the  annual  specifications  and 
management  measures  process  is  not 
intended  to  address  every  aspect  of 
groundfish  fishery  management. 
However,  it  is  incorrect  to  assert  that 
NMFS  has  failed  to  address  bycatch 
assessment  requirements  altogether 
simply  because  bycatch  assessment 
requirements  are  not  part  of  the  aimual 
specifications  and  management 
measures  regulatory  package.  Bycatch 
assessment  requirements  are  part  of 
NMFS's  permanent  Federal  regulations 
at  50  CFR  part  660.360,  implemented  at 
66  FR  20609,  April  24,  2001,  which 


provide  groundfish  observer  program 
requirements  and  regulations  for  the 
West  Coast  groundfish  fishery.  For 
further  information  on  the  West  Coast 
groundfish  observer  program,  the 
observer  coverage  plan,  and  the  first 
year  of  groundfish  observer  program 
data,  please  see:  http:// 
www.nwfsc.noaa.gov/  fram/  observer/ 
datareport.htm. 

Comment  15:  One  commenter  stated 
that  NMFS  has  failed  to  take  adequate 
account  of  the  bycatch  occurring  in  the 
pink  shrimp  and  prawn  fisheries,  in 
order  to  ensure  that  total  mortality  of 
overfished  groundfish  species  does  not 
exceed  the  level  necessary  to  meet 
overfished  species  rebuilding 
requirements.  A  second  commenter 
expressed  concern  about  the  potential 
bycatch  of  several  overfished  species  in 
the  spot  prawn  trawl  fisheries.  This 
commenter  also  noted  that  these  are  not 
federally-managed  species  and  that 
therefore,  the  NMFS  expectation  that 
the  spot  prawn  trawl  fisheries  will  close 
in  2003  may  not  be  correct.  If  the  spot 
prawn  trawl  fisheries  are  not  closed, 
NMFS  and  the  Council  may  have 
underestimated  overfished  species 
bycatch  in  those  fisheries. 

Response:  The  second  commenter  is 
correct  in  saying  that  the  pink  shrimp 
and  spot  prawn  trawl  fisheries  are  state- 
managed  fisheries.  Each  of  the  three 
coastal  states  has  a  seat  on  the  Council, 
however,  and  is  an  active  partner  in 
coastwide  efforts  to  protect  overfished 
groundfish  fisheries.  Oregon 
Department  of  Fish  and  Wildlife) 
(ODFW)  has  been  cooperating  with  the 
Oregon  shrimp  fleet  to  experiment  with 
different  types  of  Bycatch  Reduction 
Devices  (BRDs)  since  1994.  Vessels 
participating  in  state  pink  shrimp  trawl 
fisheries  are  now  required  to  carry  BRDs 
to  participate  in  those  fisheries, 
significantly  reducing  their  groundfish 
and  other  finfish  bycatch.  NMFS 
particularly  appreciates  the  initiative 
the  states  and  the  pink  shrimp  industry 
have  taken  to  design  and  test  these 
BRDs,  allowing  a  lucrative  fishery  to  ' 
remain  open  while  still  reducing  its 
bycatch  of  overfished  groundfish 
species. 

In  all  three  states,  spot  prawn  is  taken 
with  pot  gear,  a  gear  with  very  low 
bycatch  rates,  and  has  also  been  targeted 
with  trawl  geeu*.  Washington  State  has 
eliminated  its  spot  prawn  trawl  fishery. 
Oregon  has  three  vessels  participating  in 
•the  spot  prawn  trawl  fishery,  which  it 
had  allowed  as  an  experimental  fishery. 
ODFW  employees  have  indicated  that 
this  experimental  use  of  trawl  gear 
would  end  as  of  January  1,  2004.  NMFS 
understands  that  the  California  Fish  and 
Game  Commission  (Commission)  is 


deliberating  whether  to  continue  to 
allow  spot  prawn  trawling.  The 
possibility  that  California  may  not  close 
its  spot  prawn  trawl  fishery  is  of  great 
concern  to  NMFS.  NMFS  has  sent  a 
letter  to  the  Commission  reminding  it 
that  California  Department  of  Fish  and 
Game  employees  participating  in  the 
Council  process  had  estimated 
California's  commercial  fishery  catch  of 
bocaccio  on  the  assumption  that  the 
spot  prawn  trawl  fishery  would  no 
longer  exist  in  2003.  In  that  letter, 
NMFS  told  the  Commission  that  if  it  did 
not  prohibit  fishing  for  spot  prawns 
with  trawl  gear,  NMFS  and  the  Council 
would  be  forced  to  consider  additional 
constraints  on  California  groundfish 
fisheries  to  offset  the  bycatch  expected 
if  the  spot  prawn  trawl  fishery 
continues.  In  addition,  if  the  spot  prawn 
trawl  fishery  were  to  occur,  it  would  be 
prohibited  in  the  trawl  Rockfish 
Conservation  Areas  (RCAs). 

Comment  16:  For  several  fisheries, 
NMFS  and  the  Council  have 
underestimated  the  amount  of  bocaccio 
bycatch  that  may  be  expected  to  occur, 
particularly:  the  open  access  fisheries, 
the  California  set  gillnet  fisheries,  the 
limited  entry  flatfish  trawl  fishery,  and 
the  California  halibut  trawl  fishery. 

Response:  The  commenter  details 
several  points  where  data  on  the  above- 
listed  fisheries  may  be  insufficient  to 
properly  estimate  bycatch  or  where 
historic  bycatch  estimates  are  higher 
than  the  bycatch  levels  expected  in 
2003.  In  discussing  the  open  access 
fisheries,  the  commenter  notes  that 
bocaccio  landings  by  the  open  access 
fleet  were  higher  in  1999  (22.8  mt)  than 
estimated  for  all  fisheries  in  2003. 
Bocaccio  were  declared  overfished  in 
March  1998,  with  the  first  management 
measures  to  reduce  bocaccio  take 
introduced  in  2000.  Since  bocaccio  was 
declared  overfished  along  with  lingcod 
and  Pacific  ocean  perch,  six  other  West 
Coast  groundfish  species  have  been 
declared  overfished.  West  Coast 
groundOsh  management  in  2003  is 
radically  different  from  that  of  1999. 
NMFS  has  used  1999  logbook  data  as  a 
reference  to  how  overfished  species 
interact  with  more  abimdant  species 
during  a  relatively  less  restrictive 
fishing  regime.  The  2003  fishery 
management  regime  is  considerably 
more  restrictive  than  that  of  1999  and 
1999  bocaccio  landings  are  not  an 
accurate  estimate  of  bocaccio  harvest 
expected  to  occur  in  2003.  Limited  entry 
and  open  access  commercial  fisheries 
and  recreational  groundfish  fisheries 
have  been  under  ever  more  restrictive 
management  regimes  in  each  year  since 
1999,  such  that  2003  management 
measures  include  more  restrictive  trip 


limits  for  co-occurring  species,  shorter 
season  lengths,  higher  bycatch  rate 
assumptions,  and  large-scale  RCAs 
where  groundfish  fishing  is  prohibited 
or  otherwise  restricted. 

In  the  commenter's  discussion  of  the 
California  set  gillnet  fishery,  the 
commenter  assumes  higher  bycatch 
levels  than  those  estimated  by  NMFS  by 
comparing  historic  fishery  data  (1996- 
1999)  with  those  estimates.  As  the 
commenter  notes,  several  new  fishery 
restrictions  have  been  implemented  by 
CaTifomia  and  by  NMFS  since  those 
years.  It  is  not  reasonable  to  expect  that 
overfished  species  catch  and  discard 
levels  will  be  the  same  under  the  2003 
management  regime  as  they  were  under 
the  significantly  less  restrictive 
management  regimes  of  the  late  1990s. 

In  discussing  the  limited  entry  flatfish 
trawl  fishery,  the  commenter  compares 
estimates  of  bocaccio  bycatch  from  a 
California  application  for  an  exempted 
fishing  permit  (EFP>  to  estimates  of  the 
bocaccio  bycatch  in  the  limited  entry 
flatfish  trawl  fishery.  California  has 
decided  not  to  pursue  this  EFP. 
Nonetheless,  estimates  of  overfished 
species  bycatch  for  EFPs  are  intended  1o 
be  some  relatively  high,  liberal  amount 
that  would  allow  the  EFP  to  remain 
open  for  as  long  as  possible  without 
jeopardizing  rebuilding  and  do  not 
necessarily  reflect  expected  bycatch 
amounts.  Estimates  of  bycatch  in 
directed  fisheries  are  based  on  the 
bycatch  model,  which  looks  at  historical 
co-occurrence  rates  between  the  more 
abundant  targeted  stocks  and  overfished 
species.  Further,  directed  limited  entry 
trawling  would  occur  within  a  more 
restricted  area  than  had  been  planned 
for  the  flatfish  EFP,  which  would  tend 
to  lower  bycatch  rates  for  that  dfrected 
fishery. 

The  conmienter's  concerns  with  the 
California  halibut  fishery  are  of  interest 
to  NMFS  and  the  Council.  The  Council 
has  received  conflicting  reports  on  the 
type  and  level  of  bycatch  occiuring  in 
this  fishery.  NMFS  notes  that  California 
halibut  trawling  would  be  under  the 
same  conservation  area  restrictions  as 
limited  entry  trayirling,  which  are 
designed  to  move  trawlers  away  from 
areas  where  bocaccio  commonly  occur. 
These  area  restrictions  are  expected  to 
result  in  lower  incidental  bocaccio  take 
in  the  California  halibut  trawl  fisheries. 
In  its  review  of  bycatch  and  discard  data 
sources,  NMFS  will  be  looking  at 
information  on  all  fisheries  in  which 
groundfish  are  taken,  including  the 
California  halibut  open  access  trawl 
fisheries. 


Comments  on  Fisheries  Regulations 

Comment  1 7:  One  commenter  stated 
that  the  groundfish  conservation  areas 
are  not  closed  to  all  fishing,  providing 
the  example  that  some  trawling  is 
allowed  in  the  trawl  RCAs  and  that 
some  nontrawl  gear  fishing  is  allowed  in 
the  nontrawl  gear  RCAs.  This 
commenter  stated  that  NMFS  has  failed 
to  justify  providing  these  exceptions  to 
the  conservation  area  restrictions. 
Another  commenter  wrote  to  support 
depth-based  management  in  general. 

Response:  NMFS  appreciates  the 
opportunity  to  clarify  this  situation.  The 
State  of  California  has  created  the 
California  Rockfish  Conservation  Area 
(CRCA),  which  is  an  area  south  of  40°10' 
N.  lat.  that  is  closed  to  fishing  for 
groundfish  between  50  fm  (91  m)  and 
150  ftn  (274  m).  The  CRCA  has  several 
exceptions  for  different  gears  in 
different  areas  and  an  additional  closure 
in  the  northern  portion  of  the  CRCA  to 
protect  darkblotched  rockfish  north  of 
38°  N.  lat.  Cedifornia  proposed  this 
CRCA  to  the  Council  and  the  Council 
adopted  the  regulatory  provisions  of  the 
CRCA  for  recommendation  to  NMFS  as 
part  of  its  2003  groundfish  management 
measures  package.  NMFS  felt  that  a 
large  closed  area  with  several  open  areas 
inside  it  would  be  both  confusing  to  the 
public  and  inconsistent  with  the 
Council's  management 
recommendations  for  waters  north  of 
40°10'  N.  lat.  Thus,  NMFS  has 
implemented  a  trawl-specific  rockfish 
conservation  area  (RCA)  that  is  bounded 
between  50  and  250  fm  (91  and  457  m) 
from  40°10'  N.  lat.  south  to  38°  N.  lat.. 
between  50  fin  and  150  fm  (91  and  274 
m)  fi^m  38°  N.  lat.  south  to  34°27  N. 
lat.,  and  between  100  fm  and  150  fm 
(183  and  274  m)from  34°27  south  to  the 
U.S.  border  with  Mexico.  Within  that 
Federal  RCA,  the  only  trawling 
permitted  is  pink  shrimp  trawling  with 
BRDs.  These  regulations  have  the  same 
effect  as  the  California  recommendation 
to  close  all  trawling  south  of  40°10'  N. 
lat.,  except  that  pink  shrimp  trawling 
with  BRDs  would  be  allowed  and  that 
trawling  inshore  of  50  fm  (91  m)  woidd 
be  allowed  between  40°10'  N.  lat.  and 
34°27'  N.  lat.  and  inshore  of  100  fin  (183 
m)  south  of  34°27'  N.  lat,  and  except 
that  trawling  would  further  be 
prohibited  between  150  ftn  (274  m)  and 
250  fm  (457  m)  between  40°10'  N.  lat. 
and  38°  N.  lat.  The  NMFS  regulations 
for  censervation  areas  south  of  40°10'  N. 
lat.  are  consistent  with  those  for  north 
of  40°10'  N.  lat.  in  that  the  regidations 
implement  different  closed  areas  for 
trawl  and  nontrawl  vessels. 

The  conmienter  correctly  notes  that 
some  nontrawl  gear  fishing  is  permitted 


in  nontrawl  gear  conservation  areas. 
Albacore  and  salmon  fishing  with  hook- 
and-line  gear  are  permitted  in.the 
conservation  areas.  Bottom  longline 
fisheries  like  the  nontreaty  halibut 
fishery,  where  overfished  groundfish 
species  are  more  likely  to  be  taken,  will 
be  prohibited  within  the  nontrawl 
conservation  areas.  The  conservation 
areas  are  not  closed  areas  wherein  all 
fishing  of  any  type  is  prohibited;  rather, 
they  are  conservation  areas  wherein 
fishing  activities  expected  to  take 
overfished  species  are  prohibited  or 
restricted. 

Comment  18:  We  object  to  fisheries 
regulations  that  prohibit  the  possession 
of  fish  in  excess  of  trip  limits  and  that 
force  vessels  to  continuously  offload 
their  catch.  Prohibiting  the  possession 
of  fish  in  excess  of  trip  limits  puts 
processors  in  jeopardy  of  citation. 
Processors  must  often  offload  fish  in 
order  to  determine  whether  trip  limits 
have  been  exceeded  and  how  to  deal 
with  that  excess  fish.  We  suggest  that 
possession  of  fish  in  excess  of  trip  limits 
be  permitted  in  cases  where  state  or 
Federal  officials  are  alerted  to  that 
possession  within  96  hoiu^  of  the  start 
of  the  possession. 

Response:  Federal  groundfish 
regulations  have  prohibited  the  "taking 
and  retaining,  possessing  or  landing"  of 
groundfish  in  excess  of  trip  limits  since 
the  1980g.  Federal  regulations  do  not 
require  vessels  to  continuously  offload 
their  catch;  rather,  the  regulations 
require  that  once  offloading  is  begim,  all 
fish  on  board  the  vessel  be  recorded  on 
the  same  landings  receipt  and/or  fish 
ticket.  Processors' are  not  in  any  more 
jeopardy  of  prosecution  for  possession 
of  frip  limit  overages  than  they  ever 
have  been.  NMFS  and  state  enforcement 
officers  will  continue  to  expect  fishers 
and  processors  to  report  trip  limit 
overages  and  to  forfeit  those  overages  to 
the  state  in  which  they  are  landed. 
Possession  of  trip  limit  overages, 
whether  reported  or  not,  is  a  violation 
of  Federal  law,  but  enforcement  of  that 
prohibition  is  dealt  with  far  differently 
for  those  persons  who  are  found  to  have 
possessed  such  overages  without 
reporting  them.  NMFS  and  state 
enforcement  continue  to  need  an  avenue 
for  prosecuting  fishers  and  processors 
that  retain  trip  limit  overages  without  . 
reporting  and  forfeiting  those  overages. 
Although  the  agency  appreciates  the 
commenter's  concern  for  the  ability  of 
processors  to  comply  with  Federal  law, 
NMFS  will  not  be  loosening  this  Federal 
restriction.  '"- 

Comment  19:  The  trawl  trip  limit 
table  for  north  of  40°10'  N.  lat.  lists  an 
incorrect  trip  limit  for  yellowtail 
rockfish  when  taken  as  bycatch  in  the* 
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flatfish  fisheries.  The  currently  listed 
limit  of  3.000  lb  (1,361  kg)  per  month 
should  be  30,000  lb  (13,608  kg)  per 
month.  Trip  limit  tables  discussed  and 
adopted  at  the  Council's  September 
meeting  showed  incidental  yellowtail 
rockfish  catch  levels  of  30,000  lb 
(13.608  kg)  per  month.  NMFS  changed 
this  catch  limit  after  the  Council 
meeting  with  no  public  scrutiny  and  no 
economic  analysis  of  the  effects  of  the 
change. 

Response:  In  its  motion  on  groundfish 
management  measures,  the  Council 
adopted  the  limited  entry  trawl  trip 
limits  shown  in  the  Council's  Exhibit 
C.3.V.,  Supplemental  GMT  report,  at 
pages  4-5.  Unfortunately,  that  table  is 
unclear  on  the  trip  limit  for  yellowtail 
rockfish  when  taken  as  bycatch  in  the 
flatfish  fisheries.  The  table  shows  the 
yellowtail  rockfish  limit  when  taken  in 
the  flatfish  fisheries  as  "3,000?  "  The 
Council  never  clarified  this  limit  in  its 
motion,  but  the  Council's  post-meeting 
newsletter  mistakenly  listed  the  limit  as 
30,000  lb  (13.608  kg)  per  month, 
perhaps  based  on  the  2002  yellowtail 
rockfish  limit  in  the  winter  flatfish 
fisheries,  which  was  30.000  lb  (13,608 
kg)  per  2  months. 

NMFS  has  reviewed  January-April 

2002  trawl  vessel-month  landings  of 
yellowtail  rockfish  in  combination  with 
flatfish.  A  vessel-month  represents  the 
landings  activities  of  a  single  vessel  in 
a  single  month.  In  97  percent  of  the 
vessel-months  in  which  flatfish  were 
landed -during  January -April  2002,  the 
amount  of  yellowtail  rockfish  associated 
with  those  flatfish  landings  was  less 
than  3.000  lb  (1.361  kg)  and  it  was  zero 
pounds  (0  kg)  over  80  percent  of  the 
time.  Given  the  lack  of  clarity  in  the 
table  the  Council  used  for  its 
recommendations  and  the  fact  that  the 
3.000  lb  (1,361  kg)  per  month  limit 
accommodated  97  percent  of  all 
yellowtail  landings  in  association  with 
flatfish  in  January- April  2002,  NMFS 
does  not  believe  that  an  increase  to 
30,000  lb  (13.608  Vg)  per  month  is 
warranted  at  this  time.  The  Council  will 
have  an  opportunity  to  review 
groundfish  trip  limits  and  other 
management  measures  at  its  April  7-11. 

2003  meeting  in  Vancouver, 
Washington. 

Comment  20:  The  management 
measures  authorize  considerable 
midwater  trawling,  but  NMFS  has  failed 
to  explain  which  overfished  species 
may  be  negatively  affected  by  midwater 
trawling  and  what  those  effects  might 
be.  Apparently  the  agency  believes  that 
midwater  trawling  will  not  increase  the 
mortality  of  overfished  species  beyond 
the  levels  necessary  to  rebuild  those 
species  as  quickly  as  possible. 


Response:  As  detailed  in  the  Council's 
FEIS  for  this  action,  the  vast  majority  of 
midwater  trawling  for  groundfish  off  the 
West  Coast  targets  Pacific  whiting. 
Other  than  Pacific  whiting,  there  are 
small  allowances  for  yellowrtail  and 
widow  rockfish  when  taken  with 
midwater  gear  in  association  with 
Pacific  whiting.  There  may  also  be 
directed  yellowtail  and  widow  rockfish 
fisheries  with  midwater  gear  in 
November-December  2003,  if  total  catch 
estimates  for  these  and  associated  stocks 
show  that  these  fisheries  may  be  held 
without  risk  of  exceeding  the  OYs  of 
any  species.  These  fisheries  will  not 
proceed  if  there  are  not  sufficient 
portions  of  the  OYs  remaining  to 
accommodate  expected  catch.  NMFS 
does  expect  that  midwater  trawling  will 
result  in  widow  rockfish,  an  overfished 
species,  being  caught  and  landed. 
However.  NMFS  does  not  expect  that 
the  take  of  widow  rockfish  in  the 
midwater  trawl  fisheries  will  jeopardize 
the  rebuilding  plan  for  widow  rockfish 
because  management  measures  for  2003 
have  been  designed  to  keep  estimated 
total  widow  rockfish  mortality  in 
directed  fisheries  and  as  bycatch  below 
the  widow  rockfish  OY. 

NMFS  regularly  documents  bycatch 
in  the  midwater  trawl  fisheries.  The 
total  catch  by  species  in  the  at-sea 
whiting  fishery  has  been  monitored  by 
observers  since  1991.  Each  vessel ' 
currently  carries  two  observers,  so 
virtually  all  hauls  are  directly  sampled 
and  are  figured  into  the  total  catch 
estimates.  NMFS  provides  an 
aggregation  of  at-sea  whiting  bycatch  in 
an  annual  report  provided  to  the  public 
at  the  April  Council  meeting.  EFPs  are 
used  in  the  shorebased  whiting  fishery 
and  the  vast  majority  of  shorebased 
landings  are  landed  unsorted,  with  a 
census  of  the  catch  taken  upon  landing. 
Port  samplers  also  monitor  shorebased 
whiting  processing  facilities.  The  State 
of  Oregon  reports  on  bycatch  in  the 
coastwide  shorebased  whiting  fishery  in 
an  aimual  report,  which  is  available 
online  at  http://hmsc.oregonstate.edu/ 
odfw/  finfish/  wh/index.html.  As 
documented  in  these  reports,  bycatch  of 
overfished  species  other  than  widow 
rockfish  is  at  trace  levels  (fewer  than 
0.01  kg  per  mt  of  whiting  taken.) 

Comment  21:  NMFS  failed  to  consider 
an  obvious  management  measure  to  ban 
the  use  and  carrying  of  large  footrope 
trawl  gear,  rather  than  simply  banning 
the  landing  of  shelf  rockfish  by  vessels 
carrying  that  gear.  Large  footrope  trawl 
gear  may  affect  deeper-water  species, 
which  may  be  low-mobifity,  long-lived 
species  that  are  more  vulnerable  to  the 
acute  and  chronic  physical  disturbance 
of  trawling.  NMFS  has  failed  to  support 


its  implicit  conclusion  that  large 
footrope  trawling  will  not  impact 
deeper-water  overfished  species  such  as 
darkblotched  rockfish. 

Response:  The  commenter  has 
incorrectly  characterized  NMFS 
regulations.  Large  footrope  gear  may  be 
used  only  seaward  of  the  trawl  RCAs 
and  vessels  are  prohibited  from  taking, 
retaining,  possessing  or  landing  shelf 
and  nearshore  rockfish  and/or  lingcod 
when  large  footrope  gear  is  on  board  the 
vessel.  While  prohibiting  the  use  of 
large  footrope  gear  even  seaward  of  the 
conservation  areas  could  improve 
enforceability  of  the  regulations,  NMFS 
concluded  that  the  benefit  provided  by 
allowing  the  harvest  of  Dover  sole, 
sablefish,  and  thomyheads  in  areas  of 
lowest  bycatch  of  overfished  species 
outweighed  enforcement  difficulties. 

NMFS  disagrees  with  the 
conunenter's  assertion  that  the  agency 
has  implicitly  concluded  that  large 
footrope  trawling  in  deeper  waters  will 
not  impact  deeper-water  species.  NMFS 
fully  expects  that  fishing  activities  in 
deeper  waters  will  result  in  deeper 
water  species  being  harvested.  "This 
expectation  is  illustrated  by  the  trip 
limits  provided  for  deepwater  species 
such  as  Dover  sole,  sablefish,  and 
thorny  heads.  NMFS  has  been  clear  and 
open  in  stating  its  expectation  that 
fishing  activities  will  result  in  fish 
harvest.  In  fact,  the  series  of  trip  limits 
and  area  management  implemented  by 
this  rule  are  intended  to  control  where 
and  when  that  harvest  occurs.  NMFS 
has  also  been  clear  in  its  intent  to 
manage  deepwater  fisheries  so  that  their 
interaction  with  overfished  deepwater 
species,  darkblotched  rockfish  and 
Pacific  ocean  perch,  is  minimized.  As 
discussed  at  length  in  the  preamble  to 
the  proposed  rule  for  this  action,  the 
northern  trawl  RCA  in  particular  was 
designed  to  move  fishing  away  from 
depths  where  these  two  species 
congregate,  which  is  why  it  extends  out 
to  250  fm  (457  m)  from  38°  N.  lat.  to  the 
U.S.  border  with  Canada. 

Comment  22:  We  oppose  the  new 
management  measure  that  prohibits 
vessels  from  having  more  than  one  type 
of  trawl  gear  on  board  and  from  having 
both  trawl  gear  and  nontrawl  gear  on 
board.  This  prohibition  is  costly, 
duplicative,  and  unnecessary  because 
there  are  already  groundfish  landings 
liniits  based  on  the  types  of  trawl  gear 
on  board. 

Response:  NMFS  discussed  this 
public  request  with  representatives  from 
the  Council's  Enforcement  Consultants, 
who  had  originally  requested  the 
measure  to  restrict  vessels  to  carrying 
only  a  single  gear  type  on  board.  The 
Enforcement  Consultants  concluded 


that  the  combination  of  restrictions  on 
the  species  of  groundfish  that  could  be 
landed  with  small  versus  large  footrope 
gear  and  the  requirement  that  vessels 
fishing  with  large  footrope  gear  operate 
offshore  of  the  250  fin  (457  m)  depth 
contoin  would  remove  opportunities 
and  incentives  for  vessels  to  fish  for 
small  footrope  species  with  large 
footrope  gear.  NMFS  and  Enforcement 
Consultants  representatives  also  agreed 
with  the  commenter  that  there  was 
likely  no  enforcement  benefit  in 
prohibiting  the  carrying  of  both  trawl 
and  non-trawl  gear  on  board  at  the  same 
time.  However,  NMFS  and  the 
Enforcement  Consultants 
representatives  were  still  concerned 
about  allowing  vessels  to  carry  trawl 
gear  permitted  for  use  within  the 
conservation  areas  on  board  with  trawl 
gear  prohibited  from  use  within  the 
conservation  areas,  primarily  because 
these  gears  are  indistinguishable  by 
enforcement  officers  flying  over  vessels 
fishing  within  the  conservation  areas. 
Therefore,  the  prohibition  against  more 
than  one  type  of  trawl  gear  on  board  has 
been  modified  such  that  vessels  fishing 
within  a  conservation  area  with 
allowable  trawl  gear  may  not  carry  any  . 
other  type  of  trawl  gear  on  board. 

Comment  23:  The  proposed  rule 
incorrectly  states  that  the  California 
recreational  fisheries  south  of  40°10'  N. 
lat  will  be  closed  entirely  from  January 
through  June  2003,  when  in  fact  they 
will  be  open  in  January  and  February  for 
California  scorpionfish  from  shore  to  the 
20  fm  (37  m)  depth  contour.  Bocaccio 
may  be  caught  incidentally  in  these 
fisheries  for  California  scorpionfish, 
thus  recreational  fishery  management 
measures  should  account  for  this 
potenfial  mortality  soiut:e. 

Response:  NMFS  agrees  that  the 
preamble  to  the  proposed  rule 
incorrectly  stated  that  all  recreational 
groundfish  fisheries  would  be  closed 
January-June,  neglecting  to  mention  the 
January-February  opening  for  California 
scorpionfish.  The  agency's  mis- 
statement in  the  proposed  rule 
preamble,  however,  does  not  indicate 
new  and/or  unaccounted-for 
recreational  fishing  activity  because  this 
scorpionfish  fishing  activity  was 
accoimted  for  in  the  Coimcil's 
development  of  recreational  fisheries 
restrictions. 

The  commenter  raises  an  issue  that  is 
of  concern  to  NMFS,  improving 
estimates  of  catch  and  discard  in  the 
recreational  fisheries.  In  2000-2002, 
California's  recreational  fisheries 
management  measures  were  not 
restrictive  enough  to  adequately 
constrain  the  fishery's  bocaccio  catch.  In 
all  three  years,  commercial  fisheries  had- 


to  be  closed  or  severely  limited  in  order 
to  limit  the  overall  take  of  bocaccio. 
Neither  NMFS  nor  the  State  of 
California  now  have  a  recreational 
fishery  catch  monitoring  system  that 
satisfactorily  characterizes  catches  in 
these  fisheries  to  allow  inseason 
monitoring  and  regulations  revisions. 
However,  NMFS  is  working  with  all 
three  states  to  revise  the  current  Marine 
Recreational  Fisheries  Statistical  Survey 
so  that  it  is  more  responsive  to  fishery 
management  needs. 

Changes  fivm  the  Proposed  Rule 

This  final  rule  is  revising  Pacific 
Coast  Groundfish  Specifications  and 
Management  Measures  for  March- 
December  2003  set  forth  in  the  proposed 
rule  published  in  the  Federal  Register 
on  January  7,  2003  (68  FR  936).  This 
final  rule  includes  changes  made  in  a 
correction  notice  to  the  Specifications 
and  Management  Measures 
implemented  via  emergency  rule  for 
January-February  2003  (FR  68  4719, 
January  30,  2003).  Changes  to  the 
emergency  rule  included:  clarification 
of  commercial  and  recreational  trip 
limits,  a  re-ordering  of  Yelloweye 
Rockfish  Conservation  Area  coordinates, 
and  revisions  to  Rockfish  Conservation 
Area  boundary  coordinates.  Because 
vessels  may  now,  in  some 
circumstances,  have  more  than  one  type 
of  trawl  gear  on  board,  NMFS  is 
reinstating  the  2002  regulation  that 
provides  that  the  most  constraining  trip 
limit  for  the  gear  on  board  applies  to 
landings  made  on  that  trip. 

In  addition,  this  final  rule  makes 
changes  as  a  result  of  public  comments. 
In  response  to  public  comments,  NMFS 
has  revised  the  prohibition  set  out  in  the 
proposed  rule  against  the  carrying  of 
more  than  one  type  of  trawl  gear  and/ 
or  trawl  gear  and  non-trawl  gear  on 
board  at  the  same  time.  Under  modified 
(14)(b)(iv).  vessels  will  be  permitted  to 
carry  both  trawl  and  non-trawl  gear  on 
board  at  the  same  time,  but  when 
fishing  within  a  conservation  zone  with 
allowable  trawl  gear  will  not  be 
permitted  to  carry  any  other  type  of 
trawl  gear  on  bowl.  Vessels  fishing 
offshore  or  shoreward  of  the 
conservation  areas  will  be  permitted  to 
carry  both  small  footrope  and  large 
footrope  bottom  trawl  gear  on  board  at 
the  same  time. 

Tables  3-5  have  been  modified  to 
provide  minor  editorial  revisions  and 
also  clarifications  to:  the  trawl  trip  limit 
for  yellowtail  rockfish;  the  allowance  for 
mid-water  trawl  vessels  to  fish  for 
whiting  in  the  conservation  area  during 
the  primary  whiting  season;  the  minor 
slope  rockfish  limit  in  the  North  so  that 
splitnose  rockfish  is  clearly 


incorporated  within^that  complex. 
Regulations  for  open  access  exempted 
trawl  fisheries  have  been  revised  to 
clarify  that  no  trawling  for  spot  prav(rn 
may  take  plaice  within  the  trawl  RCAs, 
regardless  of  whether  groundfish  is 
retained  during  fishing. 

Recreational  fisheries  regulations 
have  been  revised  to  better  clarify  that 
bocaccio,  cowcod,  canary,  and 
yelloweye  rockfish  are  prohibited 
species  south  of  40°  10'  N.  lat.  and  to 
more  clearly  tie  recreational  fishing 
regulations  to  Federal  regulations 
designating  the  coordinate  boundaries 
of  the  Cowcod  Conservation  Areas. 
Federal  recreational  fisheries 
regulations  for  California  north  of  40°1Q' 
N.  lat.  have  been  revised  to  match  more 
restrictive  state  recreational  regulations 
for  bocaccio.  In  particular,  minimum 
size  limits  for  the  total  length  and  filet 
length  of  retained  bocaccio  were  added. 
The  California  state  regulation  has 
minimum  size  limits  for  bocaccio  that 
did  not  change  between  2002  and  2003. 
Federal  recreational  regulations  for 
bocaccio  in  the  north  had  the  same 
minimum  size  limits  as  California  for 
2002,  but  neglected  to  include  those  size 
limits  in  the  2003  proposed  recreational 
regulations.  These  size  limits  are 
included  in  this  final  rule.  A  limited 
recreational  fishery  for  bocaccio  may 
exist  north  of  40°10'  N.  lat.  because  the 
bocaccio  stock  north  of  40°10'  N.  lat.  is 
genetically  distinct  from  the  overfished 
bocaccio  stock  south  of  40°10'  N.  lat.  as 
detailed  in  the  1999  stock  assessment  by 
McCall  et  al. 

The  Federal  regulations  at  50  CFR 
660.302  provide  definitions  for  different 
terms  used  in  groundfish  regulation  and 
management.  In  this  final  rule,  NMFS  is 
revising  the  definition  of  "Trip  Limit." 
so  that  the  definition  at  50  CFR  660.302 
better  matches  the  definition  at  Section 
IV.A.(l)  of  this  document.  NMFS  has 
also  added  new  definitions  for  the  terms 
"Trawl  Fishing  line"  and  "Footrope"  to 
clarify  gear  r^ulations  at  50  CFR 
660-.322,  which  discuss  trawl  footrope 
restrictions. 

At  50  CFR  660.304(d),  the  coordinates 
listed  in  the  proposed  rule  for  the 
Yelloweye  Rockfish  Conservation  Area 
were  correct  but  were  listed  in  the 
incorrect  order  such  that  they  did  not 
form  a  recognizable  "C"  shape  as 
described.  For  the  final  rule.  NMFS  has 
re-ordered  the  coordinates  so  that  they 
correctly  outline  this  conservation  area. 

The  States  of  Washington  and 
California  submitted  revisions  to  the 
coordinates  designating  the  boundary 
lines  to  the  trawl  and  non-trawl  RCAs. 
Changes  effective  with  the  correction 
document  to  the  emergency  rule 
affected  the  following  boiuidary  lines: 
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50  fm  (91  m)  depth  contour  between 
40°10'  N.  lat.  and  34°27'  N.  lat..  60  ftn 
(110  m)  depth  contour  between  40°10' 
N.  lat.  and  34°27'  N.  lat.,  100  fin  (183 
m)  depth  contour  north  of  40°10'  N.  lat., 
100  fm  (183  m)  depth  contour  south  of 
34°27'  N.  lat.,  150  fm  (274  m)  depth 
contour  south  of  40°10'  N.  lat..  and  the 
Winter  Petrale  Boundary.  NMFS  is 
implementing  additional  changes  to 
RCA  boundary  coordinates  through  this 
final  rule.  The  following  boundary  lines 
are  affected  by  these  revisions:  60  fm 
(110  m)  depth  contour  between  40°10' 
N.  lat.  and  34°27'  N.  lat..  75  fm  (137  m) 
depth  contour  north  of  40°10'N.  lat., 
100  fm  (183  m)  depth  contour  north  of 
40^"  10'  N.  lat.,  150  fm  depth  contour 
south  of  40°10'  N.  lat..  150  fm  (274  m) 
depth  contour  between  46°16'  N.  lat. 


and  38°  N.  lat.  which  may  be 
implemented  inseason  during  2003,  and 
250  fm  (457  m)  depth  contour  north  of 
38°  N.  lat.  used  during  cumulative 
periods  2-5.  Additionally,  the  State  of 
California  plans  to  submit  revisions  to 
the  boundary  line  coordinates  for  the 
line  approximating  the  50  ftn  (91  m) 
depth  contour  south  of  40°10'  N.  lat.  and 
to  the  Winter  Petrale  Boundary  north  of 
40"10'  N.  lat.  These  changes  to 
boundary  coordinates  were  intended  to 
make  the  boundary  lines  more  closely 
approximate  the  depth  contours  they  are 
intended  to  designate.  Regulatory 
language  describing  the  RCAs  has  been 
revised  to  better  emphasize  that  while 
RCAs  are  generally  described  by  fathom 
lines,  the  actual  boundaries  are  defined 
by  latitude-longitude  coordinates.  When 


fishing  off  the  West  Coast,  fishers  must 
comply  with  the  boundaries  of  the  RCAs 
as  designated  by  the  coordinates,  not  the 
fathom  curves. 

I.  Final  Specifications 

Final  fishery  specifications  include 
ABCs.  the  designation  of  OYs  (which 
may  be  represented  by  harvest 
guidelines  (HGs)  or  quotas  for  species 
that  need  individual  management),  and 
the  allocation  of  commercial  OYs 
between  the  open  access  and  limited 
entry  segments  of  the  fishery.  These 
specifications  include  fish  caught  in 
state  ocean  waters  (0-3  nautical  miles 
(nm)  offshore)  as  well  as  fish  caught  in 
the  EEZ  (3-200  nm  offshore). 
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Table  lb.   2003  OYs  for  minor  rockf ish  by  depth  sub-groups 
(weights  in  metric  tons) , 


1 = 

species 

Total 

Catch 

ABC 

OY    (Total   Catch) 

Harvest  Guidelines             1 
(total   catch)                   | 

Total 
Catch  OY 

Recrea- 
tional 
Estimate 

Commercial 
OY   for 
minor 
rockf ish 
and  HG   for 
depth   sub- 
groups 

Limited   Entry 

Open  Access 

Mt 

% 

Mt 

% 

Minor   Rockf ish 
North  x/ 

4,794 

3,056 

750 

2,292 

2,102 

91.7 

190 

8.3 

Nearshore 

928 

740 

188 

Shelf 

968 

10 

954 

Slope 

1,160 

0 

1,156 

Minor  Rockf ish 
South  y/ 

3,506 

1,894 

493 

1,401 

780 

55.7 

621 

44.3 

Nearshore 

541 

433 

108 

Shelf 

714 

60 

654 

Slope 

639 

0 

639 

a/  ABC  applies  to  the  U.S. 
individual  species. 


portion  of  the  Vancouver  area,  except  as  noted  under 


b/  Lingcod  was  declared  overfished  on  March  3,  1999.   A  stock  assessment  that  included 
parts  of  Canadian  waters  was  done  in  2000  and  updated  for  2001.   Following  the 
assessment,  lingcod  was  believed  to  be  at  15  percent  of  its  unfished  biomass 
coastwide.   The  U.S.  portion  of  the  ABC  for  the  Vancouver  area  was  set  at  44  percent 
of  the  total  biomass  for  that  area.   The  ABC  of  841  mt  was  calculated  using  an  Fmsy 
proxy  of  F45%.   The  total  catch  OY  of  651  mt  is  based  on  a  rebuilding  plan  with  a  60 
percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2009  (Tmax) .   The 
total  catch  OY  is  reduced  by  355  mt  for  the  amount  that  is  estimated  to  be  taken  by 
the  recreational  fishery,  3  mt  for  the  amount  estimated  to  be  taken  during  research 
fishing,  4 . 3  mt  for  the  amount  estimated  to  be  taken  in  non-groundf ish  fisheries,  and 
by  5.2  mt  for  the  amount  estimated  to  be  taken  in  the  tribal  fishery,  resulting  in  a 
commercial  OY  of  284  mt .   The  open  access  total  catch  allocation  is  "54  mt  (19  percent 
of  the  commercial  OY)  and  the  open  access  lemded  catch  value  is  43  mt .   The  limited 
entry  total  catch  allocation  is  230  mt  and  the  landed  catch  value  is  184  mt .   The 
landed  catch  value  is  based  on  a  discard  mortality  rate  of  20  percent.   Tribal  vessels 
are  estimated  to  land  about  5.2  mt  of  lingcod  in  2003,  but  do  not  have  a  specific 
allocation  at  this  time. 

c/  "Other  species",  these  are  neither  common  nor  important  to  the  commercial  and 
recreational  fisheries  in  the  areas  footnoted.   Accordingly,  Pacific  cod  is  included 
in  the  non-commercial  OY  of  "otlier  fish"  and  rockfish  species  are  included  in  either 
"other  rockfish"  or  "remaining  rockfish"  for  the  areas  footnoted. 

d/  Pacific  whiting  -  The  most  recent  stock  assessment  was  prepared  in  2002,  at  which 
time  the  whiting  stock  was  believed  to  be  below  25  percent  of  its  unfished  biomass. 
Whiting  was  declared  overfished  on  April  15,  2002  (67  FR  18117).   The  U.S. -Canada  ABC 
of  235,000  mt  is  based  on  the  2002  assessment  results  with  the  application  of  an  Fiusy. 
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proxy  harvest  rate  of  45%.   In  estimating  the  current  biomass,  NMFS  used  a  medium 
level  recruitment  assumption  of  a  recent  (1999)  large  year  class.   The  U.S.  ABC  of 
188,000  mt  is  80  percent  of  the  coastwide  ABC.   The  U.S.  whiting  OY  is  148,200  mt 
which  is  80  percent  of  the  coastwide  OY  (185,325  mt)  and  is  based  on  the  application 
of  the  40-10  harvest  rate  policy.   The  total  catch  OY  is  further  reduced  by  25,^00  mt 
for  the  tribal  allocation,  200  mt  for  the  amount  estimated  to  be  taken  during  research 
fishing,  and  1,800  mt  for  the  estimated  catch  in  non-groundf ish  fisheries,  resulting 
in  a  commercial  OY  of  121,200  mt .   The  commercial  OY  is  allocated  between  the  sectors 
with  42  percent  (50,904  mt)  going  to  the  shore-based  sector,  34  percent  (41,288  mt) 
going  to  the  catcher/processor  sector,  and  24  percent  (29,080  mt)  going  to  the 
mothership  sector.   Discards  of  whiting  are  estimated  from  the  observer  data  and 
counted  towards  the  OY  inseason. 

e/  Sablefish  north  of  36°  N.  lat .  -  NMFS  did  a  new  sablefish  assessment  in  2001  for  the 
area  north  of  Point  Conception  (34°27'N  lat.)  and  updated  it  for  2002.   Following  the 
assessment  update,  sablefish  north  of  34°27'N  lat.  was  believed  to  be  between  31 
percent  and  38  percent  of  its  unfished  biomass.   The  ABC  for  the  surveyed  area  (8,459 
mt)  is  based  on  environmentally  driven  projections  with  the  Fmsy  proxy  of  F45%.   The       * 
ABC  for  the  management  area  north  of  36°  N.  lat.  is  8,209  mt  (97.04  percent  of  the  ABC 
from  the  surveyed  area) .   The  total  catch  OY  for  the  area  north  of  36°  N.  lat. is  6,500 
mt  and  is  97.04  percent  of  the  OY  from  the  surveyed  area  with  a  risk  averse 
precautionary  adjustment.   The  total  catch  OY  is  reduced  by  10  percent  (650  mt)  for       > 
the  tribal  set  aside,  by  11.1  mt  for  compensation  to  vessels  that  conducted  resource- 
surveys,  53.0  mt  for  the  amount  estimated  to  be  taken  as  research  catch,  and  18.5  mt 
for  the  amount  estimated  to  be  taken  in  non-groundf ish  fisheries.   The  remainder 
(5,767  mt)  is  the  commercial  total  catch  OY.   The  open  access  allocation  is  9.4 
percent  of  the  commercial  OY,  resulting  in  an  open  access  total  catch  OY  of  542  mt . 
The  limited  entry  total  catch  OY  is  5,225  mt .   The  limited  entry  total  catch  OY  is 
further  divided  with  58  percent  (3,031  mt)  allocated  to  the  trawl  fishery  and  42 
percent  (2,194  mt)  allocated  to  the  non-trawl  fishery.   To  provide  for  bycatch  in  the 
at-sea  whiting  fishery  15  mt  of  the  limited  entry  trawl  allocation  will  be  set  aside. 
Discard  rates  will  be  applied  as  follows:   21  percent  for  limited  entry  trawl,  8 
percent  for  limited  entry  fixed  gear  and  open  access,  and  3  percent  for  the  tribal 
fisheries.   Landed  catch  OYs  are  2,364  mt  for  limited  entry  trawl,  excluding  the 
at-sea  whiting  fishery,  2,019  mt  for  limited  entry  fixed  gear,  499  mt  for  open  access, 
and  631  mt  for  the  tribal  fisheries. 

f/  Sablefish  south  of  36°  N.  lat.  -  The  ABC  of  441  mt  is  the  sum  of  250  mt  (2.96 

percent  of  the  ABC  from  the  2002  survey  based  assessment  update)  and  191  mt  (based  on 

historical  landings).   The  total  catch  OY  (294  mt)  is  the  sum  of  198  mt  (2.96  percent 

of  the  OY  from  the  2002  update  of  the  survey  based  assessment  with  a  risk  averse 

precautionary  adjustment)  and  96  mt  (that  portion  of  the  ABC  based  on  historical 

landings  which  was  reduced  by  50  percent  to  address  uncertainty,  due  to  limited 

information) .   There  are  no  limited  entry  or  open  access  allocations  in  the  Conception 

area  at  this  time.   The  assumed  discard  value  is  8  percent,  resulting,  in  a  landed 

catch  value  of  271  mt.  .   ' 


g/  Dover  sole  north  of  34°27'N  lat.  was  assessed  in  2001  and  was  believed  to  be  at  25 
percent  of  its  unfished  biomass.   The  ABC  (8,510  mt)  is  based  on  an  Fmsy  proxy  of 
F40%.   Because  the  biomass  is  estimated  to  be  in  the  precautionary  zone,  the  total 
catch  OY  of  7,440  mt  is  based  on  the  application  of  the  40-10  harvest  rate  policy. 
The  OY  is  reduced  by  62.4  mt  for  compensation  to  vessels  that  conducted  resource 
surveys,  58  mt  for  the  amount  estimated  to  be  taken  as  research  catch,  and  2  mt  for 
estimated  catch  in  non-groundf ish  fisheries  resulting  in  commercial  OY  of  7,318  mt. 
Discards  are  assumed  to  be  5  percent,  resulting  in  a  landed  catch  OY  of  7,006  mt. 

h/  Petrale  Sole  was  believed  to  be  at  42  percent  of  its  unfished  biomass  following  a 
1999  assessment.   For  2002,  the  ABC  for  the  Vancouver -Columbia  area  (1,262  mt)  is 
based  on  a  F40%  Fmsy  proxy.   The  ABCs  for  the  Eureka,  Monterey,  and  Conception  areas 
(1,500  mt)  continue  at  the  same  level  as  2001. 

i/  Other  flatfish  are  those  species  that  do  not  have  individual  ABC/OYs  and  include 
butter  sole,  curlfin  sole,  flathead  sole.  Pacific  sand  dab,  rex  sole,  rock  sole,  sand 
sole,  and  starry  flounder.   The  ABC  is  based  on  historical  catch  levels.  ^ 

j/  Pacfic  ocean  perch  (POP)  was  declared  overfished  on  March  3,  1999.   The  ABC  (689 
mt)  was  projected  from  the  2000  assessment  which  was  updated  for  2001  and  is  based  oa 
an  Fmsy  proxy,  of  F50%.   The  OY  (377  mt)  is  based  on  a  70  percent  probability  of 
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rebuilding  the  stock  to  Bmsy  by  the  year  2041  (Ttnax) .   The  OY  is  reduced  by  3  mt  for 
the  amount  estimated  to  be  taken  during  research  fishing,  resulting  in  a  commercial  OY 
of  374  mt .   The  landed  catch  value  is  314  mt,  and  is  based  on  a  discard  rate  of  16 
percent . 

k/  Shortbelly  rockfish  remains  as  an  unexploited  stock  and  is  difficult  to  assess 
quantitatively.   The  1989  assessment  provided  2  alternative  yield  calculations  of 
13,900  mt  and  47,000  mt .   NMFS  surveys  have  shown  poor  recruitment  in  most  years  since 
1989,  indicating  low  recent  productivity  and  a  naturally  declining  population  in  spite 
of  low  fishing  pressure.   The  ABC  and  OY  therefore  are  set  at  13,900  mt,  the  low  end 
of  the  range  in  the  assessment. 

1/  Widow  rockfish  was  assessed  in  2000  and  was  believed  to  be  at  24  percent  of  its 
unfished  biomass.   Widow  rockfish  was  declared  overfished  on  January  11,  2001  (66  FR   , 
2338).   The  ABC  (3,871  mt )  is  based  on  a  F50%  Fmsy  proxy.   The  OY  (832  mt)  is  based  on 
a  60  percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2039  (Tmax) .   The 
OY  is  reduced  by  5  mt  for  the  amount  estimated  to  be  taken  as  recreational  catch,  1.5 
mt  for  the  amount  estimated  to  be  taken  during  research  fishing,  0.4  mt  for  the  amount 
estimated  to  be  taken  in  non-groundf ish  fisheries,  and  45  mt  for  the  amount  estimated 
to  be  taken  in  the  tribal  fisheries,  resulting  in  a  commercial  OY  of  781  mt .   The 
commercial  OY  is  divided  with  open  access  receiving  3  percent  (23  mt)  and  limited 
entry  receiving  97  percent  (757  mt) .   The  limited  entry  landed  catch  equivalent  for 
the  open  access  fishery  is  20  mt .   The  limited  entry  allocation  is  reduced  by  182  mt 
for  anticipated  bycatch  in  the  at-sea  whiting  fishery  and  an  additional  30  mt  for 
anticipated  bycatch  in  the  shore-based  sector  of  the  whiting  fishery.   The  remainder 
of  the  limited  entry  allocation  is  reduced  by  16  percent  to  account  for  discards  in 
the  trip  limit  fisheries.   The  landed  catch  equivalent,  excluding  the  at-sea  whiting  • 
fishery,  is  488  mt .   Tribal  vessels  are  estimated  to  land  about  45  mt  of  widow 
rockfish  in  2003,  but  do  not  have  a  specific  allocation  at  this  time. 

m/  Canary  rockfish  was  declared  overfished  on  January  4,  2000  (65  FR  221) .   A  new 
assessment  was  completed  in  2002  for  canary  rockfish  and  the  stock  is  believed  to  be 
at  8  percent  of  its  unfished  biomass  coastwide.   The  coastwide  ABC  of  272  mt  is  based 
on  a  Fmsy  proxy  of  F50%.   The  coastwide  OY  of  44  mt  is  based  on  the  rebuilding  plan, 
which  has  a  60  percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2076 
(Tmax) .   The  OY  is  reduced  by  15  mt  for  the  amount  estimated  to  be  taken  in  the 
recreational  fishery,  1  mt  for  the  amount  estimated  to  be  taken  during  research 
fishing,  2.3  mt  for  t:he  amount  estimated  to  be  taken  during  the  tribal  fisheries,  and 
2.5  for  the  amount  estimated  to  be  taken  in  non-groundf ish  fisheries,  resulting  in  a 
commercial  OY  of  23  mt .   For  2003,  the  total  catch  OY  has  been  divided  with  61  percent 
going  to  the  commercial  fisheries  and  39  percent  going  to  the  recreational  fisheries. 
The  commercial  OY  is  divided  with  open  access  receiving  12.3  percent  (2.8  mt)  and 
limited  entry  receiving  87.7  percent  (20  mt) .   The  landed  catch  value  fcyr  the  open 
access  fishery  is  2.3  mt .   The  limited  entry  allocation  is  further  reduced  by  3  mt  for 
anticipated  bycatch  in  the  offshore  whiting  fishery.   The  limited  entry  landed  catch 
value  is  14  mt,  which  is  based  on  a  discard  rate  of  16  percent.   Specific  open 
access/limited  entry  allocations  have  been  suspended  during  the  rebuilding  period  as 
necessary  to  meet  the  overall  rebuilding  target  while  allowing  harvest  of  healthy 
stocks.   Tribal  vessels  are  estimated  to  land  about  2.3  mt  of  canary  rockfish  in  2003, 
but  do  not' have  a  specific  allocation  at  this  time. 


n/  Chilipepper  rockfish  -  the 
on  the  1998  stock  assessment 
unfished  biomass  is  believed 
the  ABC.   However,  the  OY  is 
which  co-occur  with  bocaccio 
estimated  to  be  taken  in  the 
1,985  mt.   Open  access  is  all 
limited  entry  is  allocated  55 
discard  is  16  percent,  result 
limited  entry  landed  catch  va 


ABC  (2,700  mt)  for  the  Monterey- Concept ion  area  is  based 
with  the  application  of  F50%  Fmsy  proxy.   Because  the 
to  be  above  4  0  percent,  the  default  OY  could  be  set  equal 
set  at  2,000  mt  to  discourage  effort  on  chilipepper, 
rockfish.   The  OY  is  reduced  by  15  mt  for  the  amount 
recreational  fishery,  resulting  in  a  commercial  OY  of 
ocated  44.3  percent  (879  mt)  of  the  commercial  OY  and 
.7  percent  (1,106  mt)  of  the  commercial  OY.   The  assumed 
ing  in  a  open  access  landed  catch  value  of  739  mt  and  a 
lue  of  929  mt. 


o/  Bocaccio  rockfish  was  assessed  in  2002  and  is  believed  to  be  at  3.6  percent  of  its 
unfished  biomass.   Bocaccio  rockfish  was  declared  overfished  on  March  3,  1999.   The 
ABC  of  198  mt  is  based  on  a  F50%  Fmsy  proxy.   The  OY  of  s20  mt  is  based  on  a 
sustainabitiy  analysis  with  >ao  percent  probability  of  no  further  decline  in  spawning 
biomass.   The  OY  is  reduced  by  0.2  mt  for  the  amount  estimated  to  be  taken  during 
research  fishing,  and  5  mt  for  the  amount  estimated  to  be  taken  in  the  recreational 


Federal  Register / Vol.  68,  No.  45 /Friday,  March  7,  2003 /Rules  and  Regulations      11199 


fishery,  resulting  in  a  14  mt  commercial  OY.   Open  access  is  allocated  44.3  percent  (6 
mt)  of  the  commercial  OY  and  limited  entry  is  allocated  55.7  percent  (8  mt)  of  the 
commercial  OY.   Boccacio  retention  will  not  be  permitted  in  2003.   The  OY  will  be  used 
to  accommodate  discards  of  bocaccio  rockfish  resulting  from  incidental  take  in 
fisheries  for  co-occurring  species. 

p/  Splitnose  rockfish  -  The  ,2001  ABC  is  615  mt  in  the  southern  area  (Monterey- 
Conception)  .   The  461  mt  OY  for  the  southern  area  reflects  a  25  percent  precautionary 
adjustment  because  of  the  less  rigorous  assessment  for  this  stock.   In  the  north, 
splitnose  is  included  in  the  minor  slope  rockfish  OY.   The  assumed  discard  is  16 
percent  for  a  landed  catch  value  of  387  mt. 

tj/  Yellowtail  rockfish  -  Following  the  2000  stock  assessment,  yellowtail  rockfish  was 
believed  to  be  at  63  percent  of  its  unfished  biomass.   The  ABC  of  3,146  mt  is  based  on 
a  2000  stock  assessment  for  the  Vancouver-Columbia-Eureka  areas  with  the  Fmsy  Proxy  of 
F50%.   The  OY  (3,146  mt)  was  set  equal  to  the  ABC.   The  OY  is. reduced  by  15  mt  for  the 
amount  estimated  to  be  taken  in  the  recreational  fishery,  8  mt  for  the  amount 
estimated  to  be  taken  during  research  fishing,  5 . 8  mt  for  the  amount  taken  in  non- 
groundf  ish 

fisheries,  and  400  mt  for  the  amount  estimated  to  be  taken  in  the  tribal  fisheries, 
resulting  in  a  commercial  OY  of  2,717  mt .   The  op^n  access  allocation  (226  mt)  is  8.3 
percent  of  the  commercial  OY.   The  limited  entry  allocation  (2,492  mt)  is  91.7  percent 
the  commercial  OY.   For  anticipated  bycatch  in  the  at-sea  whiting  fishery,  300  mt  is 
subtracted  from  the  limited  entry  landed  catch  allocation.   An  additional  100  mt  is 
deducted  for  the  shore-based  whiting  fishery.   The  remainder  (2,092  mt)  is  further 
reduced  by  16  percent  for  assumed  discard.   The  limited  entry  landed  catch  equivalent, 
excluding  the  at-sea  whiting  fishery,  is  1,773  mt .   The  open  access  landed  catch 
equivalent  is  189  mt.   Tribal  vessels  are  estimated  to  land  about  400  mt  of  yellowtail 
rockfish  in  2003,  but  do  not  have  a  specific  allocation  at  this  time. 

r/  Shortspine  thornyhead  was  last  assessed  in  2001  and  the  stock  was  believed  to  be 
between  25  and  50  percent  of  its  unfished  biomass.   The  ABC  (1,004  mt)  for  the  area" 
north  of  Pt .  Conception  (34°27'N  lat. )  is  based  on  a  F50%  Fmsy  proxy.   The  OY  of  955  ., 
mt  is  based  on  the  new  survey  with  the  application  of  the  40-10  harvest  policy.   The 
OY  is  reduced  by  9  mt  for  the  amount  estimated  to  be  taken  during  research  fishing,  by 
1.6  mt  for  compensation  to  vessels  that  conducted  resource  surveys,  and  3.0  mt  for  the  . 
amount  estimated  to  be  taken  in  the  tribal  fisheries,  ^-esulting  in  commercial  OY  of 
941  mt.  Open  access  is  allocated  0.27  percent  (3  mt)  of  the  commercial  OY  and  limited 
entry  is  allocated  99.73  percent  (939  mt)  of  the  commercial  OY.   A  20  percent  rate  of 
discard  is  applied  to  obtain  a  limited  entry  landed  catch  value  (751  mt) .   There  is  no 
ABC  or  OY  for  the  southern  Conception  area.   Tribal  vessels  are  estimated  to  land 
about  3  mt  of  shortspine  thornyhead  in  2003,  but  do  not  have  a  specific  allocation  at 
this  time.  .  " 

s/  Longspine  thornyhead  is  believed  to  be  above  40  percent  of  its  unfished  biomass. 
The  ABC  (2,461  mt)  in  the  north  (Vancouver-Columbia-Eureka-Monterey)  is  based  on  the 
average  of  the  3-year  individual  ABCs  at  a  F50%.   The  total  catch  OY  (2,461  mt)  is  set 
equal  to  the  ABC.   The  OY  is  further  reduced  by  8.9  mt  for  compensation  to  vessels 
that  conducted  resource  surveys,  by  18  mt  for  the  amount  estimated  to  be  taken  during 
research  fishing,  resulting  in  a  commercial  OY  of  2,434  mt .   To  derive  the  landed 
catch  equivalent  of  2,020  mt,  the  limited  entry  allocation  is  reduced  by  17  percent 
for  estimated  discards. 

t/  Longspine  thornyhead  -  A  separate  ABC  (390  mt)  is  established  for  the  Conception 
area  and  is  based  on  historical  catch  for  the  portion  of  the  Conception  area  north  of 
34° 27'  N.  lat.  (Point  Conception).   To  address  uncertainty  in  the  stock  assessment  due 
to  limited  information,  the  ABC  was  reduced  by  50  percent  to  obtain  the  OY, (195  mt) . 
There  is  no  ABC  or  OY  for  the  southern  Conception  Area. 

u/  Cowcod  in  the  Conception  area  was  assessed  in  1999  and  was  believed  to  be  less  than 
10  percent  of  its  unfished  biomass.   Cowcod  was  declared  overfished  on  January  4,  2000 
(65  FR  221)  .   The  ABC  in  the  Conception  area  (5  mt)  is  based  on  the  1999  assessment, 
while  the  ABC  for  the  Monterey  (19  mt)  is  based  on  average  landings  from  1993-1997. 
An  OY  of  4.8  mt  (2.4  mt  in  each  area)  is  based  on  the  rebuilding  plan  which  has  a  55 
percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2099  (Tmax) .   Cowcod 
retention  will  not  be  permitted  in  2003.   The  OY  will  be  used  to  accommodate  discards 
of  cowcod  rockfish  resulting  from  incidental  take.. 
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v/  Darkblotched  rockfish  was  assessed  in  2000  and  was  believed  to  be  at  22  percent. of 
its  unfished  biomass.   The  darkblotched  rockfish  stock  was  declared  overfished  on 
January  11,  2001  (66  FR  2338)  .   The  ABC  is  projected  to  be  205  mt  and  is  based  on  an 
Fmsy  proxy  of  F50%.   The  OY  of  172  mt  is  based  on  the  rebuilding  plan,  which  has  a  80 
percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2047  (Tmax) .   For 
anticipated  bycatch  in  the  at-sea  whiting  fishery,  5  mt  is  subtracted  from  the  limited 
•entry  landed  catch  OY.   The  landed  catch  value  for  the  remaining  limited  entry 
fisheries  is  132  mt .  The  landed  catch  values  are  based  on  a  discard  rate  of  20 
percent . 

w/  Yelloweye  rockfish  was  assessed  in  2001  and  updated  for  2002.   On  January  11,  2002 
yelloweye  rockfish  was  declared  overfished  (67  FR  1555).   In  2002  fol^lowing  the 
assessment  update,  yelloweye  rockfish  was  believed  to  be  at  24.1  percent  of  its 
unfished  biomass  coas'twide.   The  52  mt  coastwide  ABC  is  based  on  an  Fmsy  proxy  of 
F50%.   The  OY  of  22  mt  is  based  on  a  revised  rebuilding  analysis  (August  2002)  with  a 
50  percent  probability  of  rebuilding  to  Bmsy  by  the  year  2050  (Tmid) .   The  OY  is 
reduced  by  7.7  mt  for  the  amount  estimated  to  be  taken  in  the  recreational  fishery, 
0  6  mt  for  the  amount  estimated  to  be  taken  during  research  fishing,  0 . 8  mt  for  the 
amount  taken  in  non-groundf ish  fisheries,  and  3  mt  for  the  amount  estimated  to  be 
taken  in  the  tribal  fisheries,  resulting  in  a  commercial  OY  of  9.5  mt .   Tribal  vessels 
are  estimated  to  land  about  3  mt  of  yelloweye  rockfish  in  2003,  but  do  not  have  a 
specific  allocation  at  this  time. 

x/  Minor  rockfish  north  includes  the  "remaining  rockfish"  and  "other  rockfish" 
categories  in  the  Vancouver,  Columbia,  and  Eureka  areas  combined.   These  species 
include  "remaining  rockfish"  which  generally  includes,  species  that  have  been  assessed 
by  less  rigorous  methods  than  stock  assessment,  and  "other  rockfish"  which  includes 
species  that  do  not  have  quantifiable  assessments.   The  ABC  is  the  sum  of  the 
individual  "remaining  rockfish"  ABCs  plus  the  "other  rockfish"  ABCs.   The  remaining 
rockfish  ABCs  continue  to  be  reduced  by  25  percent  (F=0.75M)  as  a  precautionary 
adjustment.   To  obtain  the  total  catch  OY  (3,056  mt)  the  remaining  rockfish  ABCs  are 
further  reduced  by  25  percent  with  the  exception  of  black  rockfish;  other  rockfish 
ABCs  were  reduced  by  50  percent.  These  deductions  were  a  precautionary  measures  due  to 
limited  stock  assessment  information.   The  OY  is  reduced  by  750  mt  for  the  amount 
estimated  to  be  taken  in  the  recreational  fishery,  resulting  in  a  commercial  OY  of 
2,2  92  mt.   Open  access  is  allocated  8.3  percent  (190  mt)  of  the  commercial  OY  and 
limited  entry  is  allocated  91.7  percent  (2,102  mt)  of  the  commercial  OY.   The  discard 
is  assumed  to  be  5  percent  for  nearshore  rockfish,  16  percent  for  shelf  rockfish,  and 
20  percent  for  slope  rockfish.   Tribal  vessels  are  estimated  to  land  about  14  mt  of 
minor  rockfish  (10  mt  of  shelf  rockfish,  and  4  mt  of  slope  rockfish)  in  2003,  but  do 
not  have  a  specific  allocation  at  this  time. 

y/  Minor  rockfish  south  includes  the  "remaining  rockfish"  and  "other  rockfish" 
categories  in  the  Monterey  and  Conception  areas  combined.   These  species  include 
"remaining  rockfish",  which  generally  includes  species  that  have  been  assessed  by  less 
rigorous  methods  than  stock  assessment,  and  "other  rockfish",  which  includes  species 
that  do  not  have  quantifiable  assessments.   The  ABC  (3,556  mt)  is  the  sum  of  the 
individual  "remaining  rockfish"  ABCs  plus  the  "other  rockfish"  ABCs.   The  remaining 
rockfish  ABCs  continue  to  be  reduced  by  25  percent  (F=0.75M)  as  a  precautionary 
adjustment.   To  obtain  total  catch  OY  (2,015  mt),  the  remaining  rockfish  ABCs  are 
further  reduced  by  25  percent,  with  the  exception  of  blackgill  rockfish,  and  the  other 
rockfish  ABCs  were  reduced  by  50  percent.  These  deductions  were  a  precautionary 
measures  due  to  limited  stock  assessment  information.   The  OY  is  reduced  by  493  mt  for 
the  amount  estimated  to  be  taken  in  the  recreational  fishery,  resulting  in  a 
commercial  OY  of  1,401  mt .   Open  access  is  allocated  44.3  percent  (621  mt)  of  the 
commercial  OY  and  limited  entry  is  allocated  55.7  percent. (780  mt)  of  the  commercial 
OY.   The  discard  is  assumed  to  be  5  percent  for  nearshore  rockfish,  16  percent  for 
shelf  rockfish,  and  20  percent  for  slope  rockfish. 

z/  Bank  rockfish  --  The  ABC  is  350  mt  which  is  based  on  a  2000  assessment  for  the 
Monterey  and  Conception  areas.   This  stock  contributes^263  mt  towards  the  minor 
rockfish  OY  in  the  south. 


aa/  Black  rockfish  --  the  ABC  (1,115  mt)  is  based  on  a  2000  assessment,  and  is  the  sum 
of  the  assessment  area  (615  mt)  plus  the  average  catch  in  the  unassessed  area  (500 
mt) .  To  obtain  the  OY  for  the  southern  portion  of  this  area,  the  ABC  has  been  reduced 
by  50  percent  as  a  precautionary  measures  due  to  limited  information.   For  the 
assessed  area  the  OY  was  set  equal  to  the  ABC.   This  stock  contributes  865  mt  towards 
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the  minor  rockfish  OY  in  the  north. 

bb/  Blackgill  rockfish  is  believed  to  be  at  51  percent  of  its  unfished  biomass.   The 
ABC  of  343  mt  is  the  sum  of  the  Conception  area  ABC  of  268  mt,  based  on  the  1998 
assessment  with  an  Fmsy  proxy  of  F50%,  and  the  Monterey  area  ABC  of  75  mt .   This  stock 
contributes  306  mt  towards  minor  rockfish  south  (268  mt  for  t.he  Conception  area  ABC 
and  3  8  mt  for  the  Monterey  area) .   The  OY  for  the  Monterey  area  is  the  ABC  reduced  by 
50  percent  for  precautionary  measures  because  of  lack  of  information. 

cc/  "Other  rockfish"  includes  rockfish  species  listed  in  50  CFR  660.302  and  California 

scorpionfish.   The  ABC  is  based  on  the  1996  review  of  commercial  Sebastes  landings  and 

includes  an  estimate  of  recreational  landings.   These  species  have  never  been  assessed 
quantitatively. 

dd/  "Other  fish"  includes  sharks,  skates,  rays,  ratfish,  morids,  grenadiers,  and  other 
groundfish  species  noted  above  in  footnote  c/ .  . 


n.  Commercial  and  Recreational 
Fisheries 

Since  1994,  the  non-tribal  conunercial 
groundhsh  fishery  has  been  divided  into 
limited  entry  and  open  access  sectors, 
each  with  its  own  set  of  allocations  and 
management  measures.  Species  or 
species  group  allocations  between  the 
two  sectors  are  based  on  the  relative 
amounts  of  a  species  or  species  group 
taken  by  each  component  of  the  fishery 
during  the  1984-1988  limited  entry 
permit  qualification  period  (50  CFR 
660.332).  The  FMP  allows  suspension  of 
this  allocation  formula  for  overfished 
species  when  changes  to  the  traditional 
allocation  formula  are  needed  to  better 
protect  overfished  species  (FMP.  section 
5.3.2). 

Historically,  groundfish  species  and/ 
or  species  groups  have  not  been 
allocated  between  the  commercial  and 
recreational  fisheries.  Fishery  managers 
instead  estimated  the  amoimt  that 
would  be  taken  in  the  recreational 
fisheries  and  set  that  amount  aside 
before  determining  the  allowable 
.  harvest  for  the  non-tribal  commercial 
sectors.  For  2003,  the  Council  has 
recommended  adopting  nearshore 
groundfish  allocations  between  the 
recreational  and  commercial  fisheries. 
These  allocations  were  proposed  by  the 
States  of  Oregon  and  California  for 
waters  off  their  coasts  north  and  south 
of  40°10'  N.  lat.  and  are  intended  to 
maintain  the  ratio  between  recreational 
and  commercial  landings  2000.  Most  of 
the  fish  subject  to  the  allocation  will  be 
taken  in  state  waters,  but  state-Federal 
management  of  these  nearshore  species 
is  coordinated  through  the  Council. 
Commercial  groundfish  fishing  is 
prohibited  in  Washington  State  waters. 
Groundfish  species  or  species  group 
allocations  and  set  asides  for  the  tribal 
and  non-tribal  sectors,  and  between  the 
different  non-tribal  conunercial  and 
recreational  sectors,  are  detailed  in 
Tables  la  and  lb.  All  OYs,  allocations 


and  set  asides  are  expressed  in  terms  of 
total  catch.  The  limited  entry/open 
access  allocations  for  bocaccio,  canary, 
darkblotched,  yelloweye  rockfish,  and 
•the  nearshore  rockfish  species  group 
would  be  suspended  to  allow  the 
Council  to  better  develop  management 
measures  that  provide  harvest 
opportunity  for  more  abundant  stocks 
while  protecting  overfished  stocks. 
Estimates  of  trip-limit  induced  discards 
are  taken  "off  the  top"  and  in  " 
accordance  with  the  bycatch  and 
discard  analysis  described  in  the 
proposed  rule  for  this  action  at  68  FR 
953  (January  7,  2003)  before  setting  the 
non-tribal  sector  allocations,  except  for 
estimates  of  sablefish  discards  as 
explained  in  the  footnotes  to  Table  la. 
Landed  catch  equivalents  are  the 
harvest  goals  used  when  adjusting  trip 
limits  and  other  management  measures 
during  the  season.  Estimated  bycatch  of 
yellowtail,  widow,  canary,  and 
darkblotched  rockfish  in  the  offshore 
whiting  fishery  is  also  deducted  from 
the  limited  entry  allocations  before 
determining  the  landed  catch 
equivalents  for  the  target  fisheries  for 
wi(Jow  and  yellowtail  rockfish. 

m.  2003  Management  Measures 

Management  measures  for  the  limited 
entry  fishery  are  found  in  Section  IV. 
Boundary  line  coordinates  for  the  RCAs 
are  designated  at  paragraph  IV.A.(19j. 
Most  cumulative  trip  limits,  size  limits, 
and  seasons  for  the  limited  entry  fishery 
are  set  out  in  Tables  3  and  4.  However, 
the  limited  entry  nontrawl  sablefish 
fishery,  the  midwater  trawl  fishery  for 
whiting,  and  the  hook-and-line  fishery 
for  black  rockfish  off  Washington  are 
managed  separately  from  the  majority  of 
the  groundfish  species  and  me  not  fully 
addressed  in  the  tables.  The 
management  structiue  for  these  fisheries 
has  not  changed  since  200^,  except  for 
the  level  of  trip  limits  for  sablefish  and 
whiting,  which  are  described  in 


paragraphs  1V.B.(2)  through  (4). 
Similarly,  management  measures  for  the 
open  access  exempted  trawl  fisheries 
(California  halibut,  sea  cucumber,  pink 
shrimp,  spot  and  ridgeback  prawns)  are 
described  in  paragraph  IV.C.(2), 
separately  from  the  open  access 
fisheries  trip  limits  set  out  in  Table  5. 

IV.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator), 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  management  actions  for  2003. 
including  measures  that  are  unchanged 
from  2002  and  new  measures. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  2003 
management  measiu«s,  unless  otherwise 
specified  in  a  subsequent  Federal 
Register  document: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  commercial  fishery  to  specify  the 
amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings  that  may  be  made  from  a  vessel 
in  a  given  period  of  time,  as  follows: 

(a)  A  per  trip  limit  is  the  total 
allowable  amount  of  a  groundfish 
species  or  species  group,  by  weight,  or 
by  percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  from  a 
single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time  (l.t).  Only  one  landing 
of  groundfish  may  be  made  in  that  24- 
hour  period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  weekly  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
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vessel  in  7  consecutive  days,  starting  at 
0001  hours  l.t.  on  Sunday  and  ending  at 
2400  hours  l.t.  on  Saturday.  Weekly  trip 
limits  may  not  be  accumulated  during 
multiple  week  trips.  If  a  calendar  week 
includes  days  within  two  different 
months,  a  vessel  is  not  entitled  to  two 
separate  weekly  limits  during  that  week. 

id)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time 
without  a  limit  on  the  number  of 
landings  or  trips,  unless  otherwise 
specified.  The  cumulative  trip  limit 
periods  for  limited  entry  and  open 
access  fisheries,  which  start  at  0001 
hours  It.  and  end  at  2400  hours  It.,  are 
as  follows,  unless  otherwise  specified: 

(i)  The  2-month  periods  are:  January 
1-February  28,  March  1-April  30,  May 
1-June  30,  July  1-August  31.  September 
l-October  31,  and,  November  1- 
December  31. 

(ii)  One  month  means  the  first  day 
through  the  last  day  of  the  calendar 
month. 

(iii)  One  week  means  7  consecutive 
days,  Sunday  through  Saturday. 

(e)  As  stated  at  50  CFR  660.302  (in  the 
definition  of  "landing"),  once  the 
offloading  of  any  species  begins,  all  fish 
aboard  the  vessel  are  counted  as  part  of 
the  landing  and  must  be  reported  as 
such. 

(f)  The  cumulative  trip  limits  in 
Section  IV  B.  and  C,  including  Tables 
3-5,  of  this  rule  must  not  be  exceeded. 

(2)  Fishing  ahead.  Unless  the  fishery 
is  closed,  a  vessel  that  has  landed  its 
cumulative  or  daily  limit  may  continue 
to  fish  on  the  limit  for  the  next  l^al 
period,  so  long  as  no  fish  (including,  but 
not  limited  to,  groundfish  with  no  trip 
limits,  shrimp,  jJrawns.  or  other 
nongroundfish  species  or  shellfish)  are 
landed  (offloaded)  until  the  next  legal 
period.  Fishing  ahead  is  not  allowed 
during  or  before  a  closed  period  (see 
paragraph  IV.A.(7)).  See  paragraph 
IV.A.{9)  for  information  on  inseason 
changes  to  limits. 

(3)  Weights.  All  weights  are  round 
weights  or  round-weight  equivalents 
unless  otherwise  specified. 

(4)  Percentages.  Percentages  are  based 
on  round  weights,  and,  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  Legal  fish.  "Legal  fish"  means  fish 
legally  taken  and  retained,  possessed,  or 
landed  in  accordance  with  the 
provisions  of  50  CFR  part  660,  the 
Magnuson-Stevens  Act,  any  document 
issued  under  part  660,  and  any  other 
regulation  promulgated  or  permit  issued 
under  the  Magnuson-Stevens  Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 


specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  "total  length,"  which  is  the 
longest  measurement  of  the  fish  without 
mutilation  of  the  fish  or  the  use  of  force 
to  extend  the  length  of  the  fish.  No  fish 
with  a  size  limit  may  be  retained  if  it  is 
in  such  condition  that  its  length  has 
been  extended  or  cannot  be  determined 
by  these  methods.  For  conversions  not 
listed  here,  contact  the  State  where  the 
fish  will  be  landed. 

(a)  Whole  fish.  For  a  whole  fish,  total 
length  is  measured  from  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the 
tail  in  a  natural,  relaxed  position. 

(b)  "Headed"  fish.  For  a  fish  with  the 
head  removed  ("headed"),  the  length  is 
measured  from  the  origin  of  the  first 
dorsal  fin  (where  the  front  dorsal  fin 
meets  the  dorsal  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact. 

(c)  Filets.  A  filet  is  the  flesh  from  one 
side  of  a  fish  extending  from  the  head 
to  the  tail,  which  has  been  removed 
from  the  body  (head,  tail,  and  backbone) 
in  a  single  continuous  piece.  Filet 
lengths  may  be  subject  to  size  limits  for 
some  groundfish  taken  in  the 
recreational  fishery  off  California  (see 
paragraph  IV.  D.(l)).  A  filet  is  measured 
along  the  length  of  the  longest  part  of 
the  filet  in  a  relaxed  position;  stretching 
or  otherwise  manipulating  the  filet  to 
increase  its  length  is  not  permitted. 

(d)  Sablefish  weight  limit  conversions. 
The  following  conversions  apply  to  both 
the  limited  entry  and  open  access 
fisheries  when  trip  limits  are  effective 
for  those  fisheries.  For  headed  and 
gutted  (eviscerated)  sablefish: 

(i)  The  minimum  size  for  headed 
sablefish.  which  corresponds  to  20 
inches  (51  cm)  total  length  for  whole 
fish,  is  14  inches  (36  cm). 

(ii)  The  conversion  factor  established 
by  the  State  where  the  fish  is  or  will  be 
landed  will  be  used  to  convert  the 
processed  weight  to  round  weight  for 
purposes  of  applying  the  trip  limit.  (The 
conversion  factor  currently  is  1.6  in 
Washington,  Oregon,  and  California. 
However,  the  State  conversion  factors 
may  differ;  fishers  should  contact 
fishery  enforcement  officials  in  the  State 
where  the  fish  will  be  landed  to 
determine  that  State's  official 
conversion  factor.) 

(e)  Lingcod  size  and  weight 
conversions.  The  following  conversions 
apply  in  both  limited  entry  and  open 
access  fisheries. 

(i)  Size  conversion.  For  lingcod  with 
the  head  removed,  the  minimum  size 
limit  is  19.5  inches  (49.5  cm),  which 
corresponds  to  24  inches  (61  cm)  total 
length  for  whole  fish. 


(ii)  Weight  conversion.  The 
conversion  factor  established  by  the 
State  where  the  fish  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  purposes  of 
applying  the  trip  limit.  (The  States' 
conversion  factors  maydiffer,  and 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
State's  official  conversion  factor.)  If  a 
state  does  not  have  a  conversion  factor 
for  headed  and  gutted  lingcod,  or 
lingcod  that  is  only  gutted;  the 
following  conversion  factors  will  be 
used.  To  determine  the  round  weight, 
multiply  the  processed  weight  times  the 
conversion  factor. 

(A)  Headed  and  gutted.  The  ■ 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5. 

(B)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  gutted  is  1.1. 

(7)  Closure.  "Closure",  when  referring 
to  closure  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  50  CFR  660.302.) 
Unless  otherwise  announced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  the  fishery  closes.  The 
provisions  at  paragraph  IV. A. (2)  for 
fishing  ahead  do  not  ap^ly  during  a 
closed  period.  It  is  unlawful  to  transit 
through  a  closed  area  with  any 
prohibited  species  on  board,  no  matter 
where  that  species  was  caught,  except  as 
provided  for  in  the  CCA  at  IV.  A.{19). 

(8)  Fishery  management  area.  The 
fishery  management  area  for  these 
species  is  the  EEZ  off  the  coasts  of 
Washington,  Oregon,  and  California 
between  3  and  200  nm  offshore, 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  All  groundfish  possessed 
between  0-200  nm  offshore  or  landed  in 
Washington.  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  from  the  EEZ.  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(9)  Routine  management  measures. 
Most  trip,  bag,  and  size  limits,  and  area 
closures  in  the  groimdfish  fishery  have 
been  designated  "routine,"  which 
means  they  may  be  changed  rapidly 
after  a  single  Council  meeting  see  50 
CFR  660.323(b).  Council  meetings  in 
2003  will  be  held  in  the  months  of 
March,  April,  Jime,  September,  and    , 
November.  Inseason  changes  to  routine 
management  measures  are  announced  in 
the  Federal  Register.  Information 
concerning  changes  to  routine 


management  measures  is  available  from 
the  NMFS  Northwest  and  Southwest 
Regional  Offices  (see  ADDRESSES). 
Changes  to  trip  limits  are  effective  at  the 
times  stated  in  the  Federal  Register. 
Once  a  change  is  effective,  it  is  illegal 
to  take  and  retain,  possess,  of  land  more 
fish  than  allowed  under  the  new  trip 
limit.  This  means  that,  unless  otherwise 
announced  in  the  Federal  Register, 
offloading  must  begin  before  the  time  a 
fishery  closes  or  a  more  restrictive  trip    - 
limit  takes  effect. 

(10)  Limited  entry  limits.  It  is 
unlawful  for  any  person  to  take  and 
retain,  possess,  or  land  groundfish  in 
excess  of  the  landing  limit  for  the  open 
access  fishery  without  having  a  valid 
limited  entry  permit  for  the  vessel 
affixed  with  a  gear  endorsement  for  the 
gear  used  to  catch  the  fish  (50  CFR 
660.306(p)). 

(1 1 )  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endprsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  If  a 
vessel  has  a  limited  entry  permit  and 
uses  open  access  gear,  but  the  open 
access  limit  is  smaller  than  the  limited 
entry  limit,  the  open  access  limit  cannot 
be  exceeded  and  coiuits  toward  the 
limited  entry  lifhit.  If  a  vessel  has  a 
limited  entry  permit  and  uses  open 
access  gear,  but  the  open  access  limit  is 
larger  than  the  limited  entry  limit,  the 
smaller  limited  entry  limit  applies,  even 
if  taken  entirely  with  open  access  gear. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 

a  species  group  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  group.  Such 
crossover  provisions  do  not  apply  to 
species  that  are  subject  only  to  daily  trip 
limits,  or  to  the  trip  limits  for  black 
rockfish  off  Washington  (see  50  CFR 
660.323(a)(1)).  In  2003,  the  cumulative 
trip  limit  periods  for  the  limited  entry 
and  open  access  fisheries  are  specified 
in  paragraph  IV.A(l)(d),  but  may  be 
changed  during  the  year  if  announced  in 
the  Federal  Register. 

(a)  Going  from  a  more  restrictive  to  a 
more  liberal  area.  If  a  vessel  takes  and 
retains  any  groundfish  species  or 
species  group  of  groundfish  in  an  area 
where  a  more  restrictive  trip  limit 
applies  before  fishing  in  an  area  where 
a  more  liberal  trip  limit  (or  no  trip  Umit) 


applies,  then  that  vessel  is  subject  to  the 
more  restrictive-trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(b)  Going  from  a  more  liberal  to  a 
more  restrictive  area.  If  a  vessel  takes 
and  retains  a  groundfish  species  or 
species  group  in  an  area  where  a  higher 
trip  limit  or  no  trip  limit  applies,  and 
takes  and  retains,  possesses  or  lands  the 
same  species  or  species  group  in  an  area 
where  a  more  restrictive  trip  limit 
applies,  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(c)  Operating  in  two  different  areas 
where  a  species  or  species  group  is 
managed  with  different  types  of  trip 
limits.  During  the  fishing  year.  NMFS 
may  implement  management  measures 
for  a  species  or  species  group  that  set 
different  types  of  trip  limits  (for 
example,  per  trip  limits  versus 
cumulative  trip  limits)  for  different 
areas.  If  a  vessel  fishes  for  a  species  or 
species  group  that  is  managed  with 
different  types  of  trip  limits  in  two 
different  areas  within  the  same 
cumulative  limit  period,  then  that  vessel 
is  subject  to  the  most  restrictive  overall 
cumulative  limit  for  that  species, 
regardless  of  where  fishing  occurs. 

(d)  Minor  rockfish.  Several  rdckfish 
species  are  designated  with  species- 
specific  limits  on  one  side  of  the  40°10 
N.  lat.  management  line,  and  are 
included  as  part  of  a  minor  rockfish 
complex  on  the  other  side  of  the  line. 

(i)  If  a  vessel  takes  and  retains  minor 
slope  rockfish  north  of  38°  N.  lat.,  that 
vessel  is  also  permitted  to  take  and 
retain,  possess  or  land  splitnose  rockfish 
up  to  its  cumulative  limit  south  of  38° 
N.  lat..  even  if  splitnose  rockfish  were 
a  part  of  the  landings  from  minor  slope 
rockfish  taken  and  retained  north  of  38° 
N.  lat.  [Note:  A  vessel  that  takes  and 
retains  minor  slope  rockfish  on  both 
sides  of  the  management  line  in  a  single 
cumulative  limit  period  is  subject  to  the 
more  restrictive  cumulative  limit  for 
minor  slope  rockfish  during  that 
period.] 

(ii)  If  a  vessel  takes  and  retains  minor 
slope  rockfish  south  of  38°  N.  lat..  that 
vessel  is  also  permitted  to  take  and 
retain,  possess  or  land  POP  up  to  its 
cumulative  limit  north  of  38°  N.  lat., 
even  if  POP  were  a  part  of  the  landings 
from  minor  slope  rockfish  taken  and 
retained  south  of  38°  N.  lat.  [Note:  A 
vessel  that  takes  and  retains  minor  slope 
rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative 
limit  period  is  subject  to  the  more 


restrictive  cumulative  limit  for  mino{ 
slope  rockfish  during  that  period.) 

(iii)  ff  a  vessel  takes  and  retains  minor 
shelf  rockfish  south  of  40°10'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  yellowtail 
rockfish  up  to  its  cumulative  limits 
north  of  40°10'  N.  lat.,  even  if  yellovrtail 
rockfish  is  part  of  the  landings  from 
minor  shelf  rockfish  taken  and  retained 
south  of  40°10'  N.  lat.  Widow  rockfish 
is  included  in  overall  shelf  rockfish 
limits  for  all  gear  groups.  [Note:  A  vessel 
that  takes  and  retains  minor  shelf 
rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative 
limit  period  is  subject  to  the  more 
restrictive  cumulative  Umit  for  minor 
s^elf  rockfish  during  that  period.] 

(e)  "DTS  complex. "  For  2003,  the  e 
are  differential  trip  limits  for  the  "DTS 
complex"  (Dover  sole,  shortspine 
thornyhead,  longspine  thomyhead, 
sablefish)  north  and  south  of  the 
management  line  at  40°10'  N.  lat. 
Vessels  operating  in  the  limited  entry 
trawl  fishery  are  subject  to  the  crossover 
provisions  in  this  paragraph  IV.A.(12) 
when  making  landings  that  include  any 
one  of  the  four  species  in  the  "DTS 
complex." 

(f)  Flatfish  complex.  For  2003,  there 
are  differential  trip  limits  for  the  flatfish 
complex  (butter,  curlfin,  English, 
flathead,  petrale,  rex,  rock,  and  sand 
soles.  Pacific  sanddab.  and  starry 
flounder)  north  and  south  of  the 
management  line  at  40°10'  N.  lat. 
Vessels  operating  in  the  limited  entry 
trawl  fishery  are  subject  to  the  crossover 
provisions  in  this  paragraph  IV.A.(12) 
when  making  landings  that  include  any 
one  of  the  species  in  the  flatfish 
complex. 

(13)  Sorting.  It  is  unlawful  for  any 
person  to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  commercial  OY,  if  the  vessel 
fished  or  landed  in  an  area  diiring  a 
time  when  such  trip  limit,  size  limit, 
commercial  optimum  yield,  or  quota 
applied."  This  provision  applies  to  both 
the  limited  entry  and  open  access 
fisheries.  {See  50  CFR  660.306(h).)  The 
following  species  must  be  sorted  in 
2003: 

(a)  For  vessels  with  a  limited  entry 
permit: 

(i)  Coastwide — widow  rockfish, 
canary  rockfish.  darkblotched  rockfish, 
yelloweye  rockfish.  shortbelly  rockfish, 
minor  nearshore  rockfish,  minor  shelf 
rockfish,  minor  slope  rockfish, 
shortspine  and  longspine  thomyhead, 
Dover  sole,  arrowtooth  flounder,  rex 
sole,  petrale  sole,  arrowtooth  flounder, 
other  flatfish,  lingcod,  sablefish.  and 
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Pacific  whiting  (Note:  Although  both 
yelloweye  and  darkblotched  rockfish  are 
considered  minor  rockfish  managed 
under  the  minor  shelf  and  minor  slope 
rockfish  complexes,  respectively,  they 
have  separate  OYs  and  therefore  must 
be  sorted  by  species.] 

(ii)  North  of  40°10'  N.  lat.— POP. 
yellowtail  rockfish.  and,  for  fixed  gear, 
black  rockfish  and  blue  rockfish; 

(iii)  South  of  40°10'  N.  lat.— minor 
shallow  nearshore  rockfish,  minor 
deeper  nearshore  rockfish,  chilipepper 
rockfish,  bocaccio  rockfish,  splitnose 
rockfish,  and  Pacific  sanddabs. 

(b)  For  open  access  vessels  (vessels 
without  a  limited  entry  permit): 

(i)  Coastwide — widow  rockfish, 
canary  rockfish.  darkblotched  rockfish, 
yelloweye  rockfish.  minor  nearshore 
rockfish.  minor  shelf  rockfish.  minor 
slope  rockfish.  Dc/ver  sole,  arrowtooth 
flounder,  petrale  sole,  rex  sole,  other 
flatfish,  lingcod.  sablefish,  Pacific 
whiting,  and  Pacific  sanddabs; 

(ii)  North  of  40°10'  N.  lat.— black 
rockfish.  blue  rockfish.  Pacific  ocean 
perch,  yellowtail  rockfish; 

(iii)  South  of  40°10'  N.  lat.— ipinor 
shall  nearshore  rockfish,  minor  deeper 
nearshore  rockfish,  chilipepper  rockfish, 
bocaccio  rockfish.  splitnose  rockfish; 

(iv)  South  of  Point  Conception — 
thorny  heads. 

(14)  Trawl  Gear  Restrictions.  Limited 
entry  trip  limits  may  vary  depending  on 
the  type  of  trawl  gear  that  is  on  board 
a  vessel  during  a  fishnig  trip:  large 
footrope.  small  footrope,  or  midwater 
trawl  gear. 

(a)  Types  of  trawl  gear.  Large  footrope, 
small  footrope.  and  midWater  or  pelagic 
trawl  gears  are  defined  at  50  CFR 
660.302  and  660.322(b).  Trawl  vessels 
may  include:  those  vessels  registered  to 
a  limited  entry  permit  with  a  trawl 
endorsement;  any  vessel  using  trawl 
gear,  including  exempted  trawl  gear 
used  to  take  pink  shrimp,  spot  and 
ridgeback  prawns,  California  halibut,  or 
sea  cucumber;  or  any  tribal  vessel  using 
trawl  gear. 

(b)  Cumulative  trip  limits  and 
prohibitions  by  limited  entry  trawl  gear 
type — (i)  Large  footrope  trawl.  If  Table  3 
does  not  provide  a  large  footrope  trawl 
cumulative  or  trip  limit  for  a  particular 
species  or  species  group,  it  is  unlawful 
to  take  and  retain,  possess  or  land  that 
species  or  species  group  if  large  footrope 
gear  is  on  board.  It  is  unlawful  for  any 
vessel  using  large  footrope  gear  to 
exceed  large  footrope  gear  limits  for  any 
species  or  to  use  large  footrope  gear  to 
exceed  small  footrope  gear  or  midwater 
trawl  gear  limits  for  any  species.  It  is 
unlawful  for  any  vessel  using  large 
footrope  gear  or  that  has  large  footrope 
trawl  gear  on  hoard  to  fish  for 


groundfish  shoreward  of  the  RCAs 
defined  at  paragraph  (19)  of  this  section. 
The  presence  of  rollers  or  bobbins  larger 
than  8  inches  (20  cm)  in  diameter  on 
board  the  vessel,  even  if  not  attached  to 
a  trawl,  will  be  considered  to  mean  a 
large  footrope  trawl  is  on  board. 

(ii)  Small  footrope  or  midwater  trawl 
gear.  Cumulative  trip  limits  for  canary 
rockfish.  chilipepper  rockfish.  widow 
rockfish.  yellowtail  rockfish.  minor 
shelf  rockfish.  minor  nearshore  rockfish. 
and  lingcod,  as  indicated  in  Table  3  to 
section  IV,  are  allowed  only  if  small 
footrope  gear  or  midwater  trawl  gear  is 
used,  and  if  that  gear  meets  the 
specifications  in  paragraphs  rV.A.(14). 

(iii)  Midwater  trawl  gear.  Higher 
yellowtail  and  widow  rockfish 
cumulative  trip  limits  are  available  for 
limited  entry  vessels  using  midwater 
trawl  gear.  Each  landing  that  contains 
yellowtail  or  widow  rockfish  is 
attributed  to  the  gear  on  board  with  the 
most  restrictive  trip  limit  for  those 
species.  Landings  attributed  to  small 
footrope  trawl  must  not  exceed  the 
small  footrope  limit,  and  landings 
attributed  to  midwater  trawl  must  not 
exceed  the  midwater  trawl  limit.  If  a 
vessel  has  landings  attributed  to  both 
types  of  trawls  during  a  cumulative  trip 
limit  period,  all  landings  are  counted 
toward  the  most  restrictive  gear-specific 
cumulative  limit. 

(iv)  More  than  one  type  of  trawl  gear 
on  board.  The  cumulative  trip  limits, in 
Table  3  must  not  be  exceeded.  A  vessel 
may  have  more  than  one  type  of  limited 
entry  bottom  trawl  gear  on  board,  but 
the  most  restrictive  ttip  limit  associated 
with  the  gear  on  board  applies  for  that 
trip  and  will  count  toward  the 
cumulative  trip  limit  for  that  gear. 
[Example:  If  a  vessel  has  large  footrope 
gear  on  board,  it  cannot  land  yellowtail 
rockfish,  even  if  the  yellowtail  rockfish 
is  caught  with  a  small  footrope  trawl.] 
A  vessel  that  is  trawling  within  a  GCA 
with- trawl  gear  authorized  for  use 
within  a  GCA  may  pot  have  any  other 
type  of  trawl  gear  on  board. 

(c)  State  landing  receipts. 
Washington.  Oregon,  and  California  will 
require  the  type  of  trawl  gear  on  board 
to  be  recorded  on  the  State  Isuiding 
receipt(s)  for  each  trip  or  on  an 
attachment  to  the  State  landing  receipt. 

(d)  Gear  inspection.  All  trawl  gear  and 
trawl  gear  components,  including 
unattached  rollers  or  bobbins,  must  be 
readily  accessible  and  made  available 
for  inspection  at  the  request  of  an 
authorized  officer.  No  trawl  gear  may  be 
removed  from  the  vessel  prior  to 
offloading.  All  footropes  shall  be 
uncovered  and  clearly  visible  except 
when  in  use  for  fishing. 


(15)  Platooning— limited  entry  trawl 
vessels.  Limited  entry  trawl  vessels  are 
automatically  in  the  "A"  platoon,  unless 
the  "B"  platoon  is  indicated  on  the 
limited  entry  permit.  If  a  vessel  is  in  the 
"A"  platoon,  its  cumulative  trip  limit 
periods  begin  and  end  on  the  beginning 
and  end  of  a  calendar  month  as  in  the 
past.  No  more  than  one  trawl  permit 
may  be  registered  to  a  vessel  unless  a 
permit  is  endorsed  for  both  trawl  and 
either  longline  or  pot  gear  and  is  being 
stacked  under  §  660.335(c)  for  use  in  the 
limited  entry  fixed  gear  primary 
sablefish  fishery.  If  a  vessel  is  registered 
for  use  with  more  than  one  permit  with 
a  trawl  endorsement  through  the  fixed 
gear  permit  stacking  program,  then  the 
vessel  owner  must  designate  one  trawl- 
endorsed  permit  as  his  base  trawl 
permit  and  may  only  fish  in  the  platoon 
associated  with  that  base  trawl  permit. 
If  a  limited  entry  trawl  permit  is 
authorized  for  the  "B"  platoon,  then    • 
cumulative  trip  limit  periods  and  the 
periods  for  which  RCAs  are  applied  will 
begin  on  the  16th  of  the  month 
(generally  2  weeks  later  than  for  the  "A" 
platoon),  unless  otherwise  specified. 

(a)  For  a  vessel  in  the  "B"  platoon, 
cumulative  trip  limit  periods  and 
periods  for  which  RCAs  are  applied 
begin  on  the  16th  of  the  month  at  0001 
hours,  l.t.,  and  end  at  2400  hours,  l.t.. 
on  the  15th  of  the  month.  Therefore,  the 
management  measures  announced 
herein  that  are  effective  on  January  1, 
2003.  for  the  "A"  platoon  will  be 
effective  on  January  16.  2003,  for  the 
"B"  platoon.  The  effective  date  of  any 
inseason  changes  to  the  cumulative  trip 
limits  or  RCA  boundary  line  coordinates 
also  will  be  delayed  for  2  weeks  for  the 
"B"  platoon,  unless  otherwise  specified. 

(b)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 
may  not  land,  groundfish  from  January 
1.  2003,  through  January  15,  2003. 

(c)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  will  have  the  same 
cumulative  trip  limits  and  RCAs  for  the 
November  16.  2003,  through  December 
31.  2003,  period  as  a  vessel  operating  in 
the  "A"  platoon  has  for  the  November 
1,  2003.  through  December  31,  2003 
period. 

(a)  For  a  vessel  in  the  "B"  platoon, 
cumulative  trip  limit  periods  begin  on 
the  16th  of  the  month  at  0001  hours,  l.t.. 
and  end  at  2400  hours,  l.t..  on  the  15th 
of  the  month.  Therefore,  the 
management  measures  announced 
herein  that  are  effective  on  January  1. 
2003.  for  the  "A"  platoon  will  be 
effective  on  January  16,  2003,  for  the 
"B"  platoon.  The  effective  date  of  any 
inseason  changes  to  the  cumulative  trip 
limits  also  will  be  delayed  for  2  weeks 


for  the  "B"  platoon,  unless  otherwise 
specified. 

(b)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 
may  not  land,  groundfish  from  January 
1.  2003.  through  January  15,  2003. 

(c)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  will  have  the  same 
cumulative  trip  limits  for  the  November 
16.  2003.  through  December  31,  2003. 
period  as  a  vessel  operating  in  the  "A" 
platoon  has  for  the  November  1.  2002, 
through  December  31,  2003  period. 

(16)  Permit  transfers.  Limited  entry 
permit  transfers  are  to  take  effect  no 
earlier  than  the  first  day  of  a  major 
cumulative  limit  period  following  the 
day  NMFS  receives  the  transfer  form 
and  original  permit  (50  CFR 
660.335(e)(3)).  Those  days  in  2003  are 
January  1,  March  1,  May  1,  July  1, 
September  1 ,  and  November  1 .  and  are 
delayed  by  15  days  (starting  on  the  16th 
of  a  month)  for  the  "B"  platoon. 

(17)  Exempted  fisheries.  U.S.  vessels 
operating  under  an  exempted  fishing 
permit  (EFP)  issued  under  50  CFR  part 
600  are  also  subject  to  these  restrictions, 
unless  otherwise  provided  in  the 
permit.  EFPs  may  include  the  collecting  ' 
of  scientific  samples  of  groundfish 
species  that  would  otherwise  be 
prohibited  for  retention. 

(18)  Application  of  requirements. 
Paragraphs  IV.B.  and  IV.C.  pertain  to  the 
commercial  groundfish  fishery,  but  not 
to  Washington  coastal  tribal  fisheries, 
which  are  described  in  Section  V.  The 
provisions  in  paragraphs  IV.B.  and  IV.C. 
that  are  not  covered  under  the  headings 
"limited  entry"  or  "open  access"  apply 
to  all  vessels  in  the  commercial  fishery 
that  take  and  retain  groundfish,  unless 
otherwise  stated.  Paragraph  IV.D. 
pertains  to  the  recreational  fishery. 

(19)  Rockfish  Conservation  Areas.  For 
2003.  the  Council  has  introduced 
several  RCAs  and  a  YRCA  and  has 
retained  the  CCAs  used  in  2001  and 
2002.  Collectively,  any  closed  area 
intended  to  protect  a  particular 
groundfish  species  or  species  group  or 
intended  to  protect  a  complex  of  species 
is  referred  to  as  a  Groundfish 
Conservation  Area.  The  YRCA,  the 
CCAsrand  the  larger  depth-based  RCAs 
are  Groundfish  Conservation  Areas. 
Larger  RCAs  intended  to  protect  a 
complex  of  species,  such  as  overfished 
shelf  rockfish  species,  have  boundaries 
defined  by  a  series  of  latitude  and 
longitude  coordinates.  The  boundaries 
are  intended  to  approximate  particular 
depth  contours,  such  as  100  fin  (183  m), 
150  fm  (274  m).  250  fin  (457.)  etc. 
Different  gear  types  or  fishing  sectors 
may  have  RCAs  with  differing 
boundaries. 


(a)  Yelloweye  Rockfish  Conservation 
Area.  The  latitude  and  longitude 
coordinates  defining  the  boundaries  of 
the  YRCA  are  defined  at  §  660.304(d). 
Recreational  fishing  for  groundfish  is 
prohibited  within  the  YRCA.  H  is 
imlawful  for  recreational  fishing  vessels 
to  take,  retain,  possess,  or  land 
groundfish  inside  the  YRCA. 

(b)  Cowcod  Conservation  AreQS.  The 
coordinates  of  the  Cowcod  Conservation 
Areas  (CCAs)  are  defined  at 
§660.304{^c).  Recreational  and 
commercial  fishing  for  groundfish  is 
prohibited  within  the  CCAs.  except  that 
recreational  and  commercial  fishing  for 
rockfish  and  lingcod  is  permitted  in 
waters  inside  20  fathoms  (36.9  m).  It  is 
unlawful  to  take  and  retain,  possess,  or 
land  groundfish  inside  the  CCAs,  except 
for  rockfish  and  lingcod  taken  in  waters 
inside  the  20-fathom  (36.9  m)  depth 
contoiu',  when  those  waters  are  open  to 
fishing.  Commercial  fishing  vessels  may 
transit  through  the  Western  CCA  with 
their  gear  stowed  and  groundfish  on 
board  only  in  a  corridor  through  the 
Western  CCA  bounded  on  the  north  by 
the  latitude  line  at  33°0O'3O''  N.  lat..  and 
boimded  on  the  south  by  the  latitude 
line  at  32°59'30''  N.  lat. 

(c)  Limited  Entry  Groundfish  Trawl 
Coastwide  and  Open  Access  Exempted 
Trawl  South  of  40° Iff  N.  lat.  Rockfish 
Conservation  Area,  (i)  The  trawl  RCA  is 
closed  to  limited  entry  groundfish  trawl 
fishing  coastwide  and  to  open  access 
exempted  trawl  fishing  (except  for  pink 
shrimp  trawling)  south  of  40°10'  N.  lat. 
Fishing  with  limited  entry  groundfish 
trawl  gear  is  prohibited  within  the  trawl 
RCA  north  of  40°10'  N.  lat.  and  fishing 
with  any  trawl  gear  is  prohibited  within 
the  trawl  RCA  south  of  40°10'  N.  lat.. 
unless  that  vessel  is  trawling  for  pink 
shrimp.  Coastwide.  it  is  unlawful  to  take 
and  retain,  possess,  or  land  groundfish 
taken  with  limited  entry  groimdfish 
trawl  gear  in  the  trawl  RCA.  South  of 
40'*10'  N.  lat.,  it  is  unlawful  to  take  and 
retain,  possess,  or  land  any  species  of 
fish  taken  with  any  type  of  trawl  gear  in 
the  trawl  RCA.  Trawl  vessels  may 
transit  through  the  trawl  RCA,  with  or 
without  groimdfish  on  board,  provided 
all  groundfish  trawl  gear  is  stowed 
either:  (1)  below  deck;  or  (2)  if  the  gear 
caimot  readily  be  moved,  in  a  secUred 
and  covered  manner,  detached  from  all 
towing  lines,  so  that  it  is  rendered 
unusable  for  fishing;  or  (3)  remaining  on 
deck  uncovered  if  the  trawl  doors  are 
himg  bom  their  stanchions  and  the  net 
is  discoimected  from  the  doors.  The 
above  restrictions  in  this  paragraph  do 
not  apply  to  vessels  fishing  with 
midwater  trawl  gear  for  Pacific  whiting 
during  the  primary  season,  or  to  taking 
and  retaining  yellowtail  rockfish  or 


widow  rockfish  in  association  with 
Pacific  whiting  caught  with  midwater 
trawl  gear  during  the  primary  whiting 
season,  or  to  taking  and  retaining    ' 
yellowtail  or  widow  rockfish  with 
midwater  trawl  gear  when  trip  limits  are 
authorized  for  those  species  (November- 
December  2003.)  If  a  vessel  fishes  in  an 
RCA.  it  may  not  participate  in  any 
fishing  on  that  trip  that  is  inconsistent 
with  the  restrictions  that  apply  within 
the  RCA.  For  example,  if  a  vessel 
participates  in  the  pink  shrimp  fishery 
within  the  RCA.  the  vessel  cannot  on 
the  same  trip  participate  in  the  DTS 
fishery  outside  of  the  RCA.  Nothing  in- 
these  Federal  regulations  supercede  any 
State  regulations  that  may  prohibit 
trawling  shoreward  of  the  3  nm  State   ^ 
waters  boundary  line. 

(ii)  Between  the  U.S.  border  with 
Canada  and  40''10'  N.  lat..  the  trawl  RCA 
is  defined  along  its  eastern,  inshore 
boundary  by  latitude  and  longitude 
coordinates  approximating  100  fm  (183 
m)  in  January  through  June  and  October 
through  December,  and  approximating 
75  fin  (137  m)  in  July  and  August. 
Between  40°10'  N.  lat.  and  34°27'  N.  lat., 
the  trawl  RCA  is  defined  along  ifs 
eastern,  inshore  boundary  by 
coordinates  approximating  50  fin  (91  m) 
in  January  and  February  and  60  fin  (110 
m)  in  March  through  December. 
Between  34°27'  N.  lat.  and  the  U.S. 
border  with  Mexico,  along  the  mainland 
coast  of  California,  the  trawl  RCA  is 
defined  along  its  eastern,  inshore 
boundary  by  coordinates  approximating 
100  fin  (183  m)  throughout  the  year. 
Between  34°27'  N.  lat.  and  the  U.S. 
border  with  Mexico,  adjacent  to  the 
islands  offshore  of  California,  the  trawl 
RCA  is  defined  along  its  inshore 
boimdary  by  coordinates  approximating 
20  fin  (37  m)  throughout  the  year. 
Specific  coordinates  that  define  the 
eastern  inshore  boundaries  of  the  trawl 
RCA  are  provided  below  at  paragraph 
(e)  of  this  section. 

(iii)  Between  the  U.S.  border  with 
Canada  and  38°  N.  lat.,  the  trawl  RCA 
is  defined  along  its  western,  offshore 
boundary  by  latitude  and  longitude 
coordinates  approximating  250  fin  (457 
m)  in  March  through  October,  and  by 
coordinates  approximating  250  fin  (457 
m)  with  some  modifications  to  provide 
open  areas  to  allow  winter  petrale  sole 
fishing  in  January,  February,  November, 
and  December.  Between  38°  N.  lat.  and 
the  U.S.  border  with  Mexico,  the  trawl 
RCA  is  defined  along  its  western, 
offshore  boimdary  by  coordinates 
approximating  150  fin  (274  m) 
throughout  the  year.  Specific  boundary 
coordinates  that  define  the  western, 
offshore  boundaries  of  the  trawl  RCA 
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are  provided  below  at  paragraph  (e)  of 
this  section. 

(d)  Non-Trawl  Gear  (limited  Entry 
Fixed  Gear  and  Open  Access  Nontrawl 
Gears)  Rockfish  Conservation  Area,  (i) 
The  non-trawl  gear  RCA  is  closed  to 
fishing  for  groundfish  using  non-trawl 
gear  (limited  entry  or  open  access 
longline  and  pot  or  trap,  open  access 
hook-and-line.  jig  gear,  pot  or  trap, 
gillnet,  set  net.  trammel  net  and  spear). 
Fishing  with  non-trawl  gear  is 
prohibited  within  the  non-trawl  gear 
RCA.  It  is  unlawful  to  take  and  retain, 
possess,  or  land  groundfish  taken  with 
non-trawl  gear  in  the  non-trawl  gear 
RCA.  Limited  entry  fixed  gear  and  open 
access  non-trawl  gear  vessels  may 
transit  through  the  non-trawl  gear  RCA. 
with  or  without  groundfish  on  board. 
These  restrictions  do  not  apply  to 
vessels  fishing  for  species  other  than 
groundfish  with  non-trawl  gear.  If  a 
vessel  fishes  in  an  RCA,  it  may  not 
participate  in  any  fishing  on  that  trip 
that  is  inconsistent  with  the  restrictions 
that  apply  within  the  RCA.  For  example, 
if  a  vessel  participates  in  the  salmon 
troll  fishery  within  the  RCA,  the  vessel 
cannot  on  the  same  trip  participate  in 
the  sablefish  fishery  outsi,de  of  the  RCA. 

(ii)  Between  the  U.S.  border  with 
Canada  and  46°16'  N.  lat..  the  non-trawl 
gear  RCA  extends  to  the  shoreline. 
Between  46°16'  N.  lat.  and  40°10'  N.  lat., 
the  non-trawl  gear  RCA  is  defined  along 
its  eastern,  inshore  boundary  by  latitude 
and  longitude  coordinates 
approximating  27  fm  (49  m)  throughout 
the  year.  Between  40°10'  N.  lat.  and  the 
U.S.  border  with  Mexico,  the  non-trawl 
gear  RCA  is  defined  along  its  eastern, 
inshore  boundary  by  latitude  and 
longitude  coordinates  approximating  20 
fin  (37  m)  throughout  the  year,  except  as 
provided  for  between  Point  Fermin 
(33°42'  30"  N.  lat.;  118°17'  30*  W.  long.) 
and  the  Newport  South  Jetty  (33°35'  37" 
N.  lat.;  117°52'  50' W.  long.)  Between  a 
line  drawn  due  south  ft'om  Point  Fermin 
(33°42'  30"  N.  lat.;  118°17'  30"  W.  long.) 
and  a  line  drawn  due  west  fi-om  the 
Newport  South  Jetty  (33°35'  37"  N.  lat.; 
117°52'  50"  W.  long..)  vessels  fishing 
with  hook-and-line  and/or  trap  (or  pot) 
gear  may  operate  from  shore  to  a 
boundary  line  defined  by  coordinates 
approximating  50  fm  (91  m)  in  the 
months  of  July  and  August.  Specific 
coordinates  that  define  the  eastern, 
inshore  boundaries  of  the  non-trawl  gear 
RCA  are  provided  below  at  paragraph 

(e)  of  this  section. 

(iii)  Between  the  U.S.  border  with 
Canada  and  40°10'  N.  lat.,  the  non-trawl 
gear  RCA  is  defined  along  its  western, 
offshore  boundary  by  latitude  and 
longitude  coordinates  approximating 
100  fin  (183  m)  throughout  the  year. 


Between  40''10'  N.  lat.  and  the  U.S.  (25)  42°00.00'  N.  lat,  124°21.03'  W. 

border  with  Mexico,  the  non-trawl  gear       long.; 


RCA  is  defined  along  its  western, 
offshore  boundary  by  coordinates 
approximating  150  fin  (274  m) 
throughout  the  year.  Specific 
coordinates  that  define  the  western, 
offshore  boundaries  of  the  non-trawl 
gear  RCA  are  provided  below  at 
paragraph  (e)  of  this  section. 

(e)  RCA  Boundary  Coordinates. 
Coordinates  for  the  specific  boundaries 
that  approximate  the  depth  contours 
selected  for  both  trawl  and  non-trawl 
gear  RCAs  are  provided  here. 

(i)  The  27  fm  (49  m)  depth  contour 
used  between  46°16'  N.  lat.  and  40°10' 
N.  lat.  as  an  eastern  boundary  for  the 
non-trawl  RCA  is  defined  by  straight 
lines  connecting  all  of  the  following 
points  in  the  order  stated: 

(1)  46°16.00'  N.  lat,  124°12.39'  W. 
long.; 

(2)  46°14.85'  N.  lat..  124°12.39' W. 
long.; 

(3)  46°03.95'  N.  lat..  124°03.64'  W. 
long.; 

(4)  45°43.14'  N.  lat..  124°00.17'  W. 

long.; 

(5)  45°23.33'  N.  lat..  124°01.99'  W. 

long.; 

(6)  45°09.54'N.  lat..  124°01.65' W. 
long.; 

(7)  44°39.99'  N.  lat..  124°08.67'  W. 

long.; 

(8)  44°20.86'  N.  lat.  124°10.31'  W. 

long.; 

(9)  43°37.11'  N.  lat.  124°14.91'  W. 
long.; 

(10)  43°27.54'  N.  lat.  124°18.98'  W. 

long.; 

(11)  43''20.68'N.  lat,  124°25.53' W. 

long.; 

(12)  43°15.08'  N.  lat.,  124°27.17'  W. 

long.; 

(13)  43°06.89'  N.  lat,  124°29.65'  W. 

long.; 

(14)  43°01.02'  N.  lat.,  124''29.70' W. 

long.; 

(15)  42°52.67'N.  lat,  124°36.10' W. 
long.; 

(16)  42°45.96'  N.  lat.,  124°37.95'  W. 
long.; 

(17)  42°45.80'  N.  lat.  124''35.41'  W. 
long.; 

(18)  42°38.46'  N.  lat.  124''27.49'  W. 

long.; 

(19)  42°35.29'  N.  lat.  124°26.85'  W. 

long.; 

(20)  42°31.49'N.  lat,  124''31.40' W. 
long.; 

(21)  42''29.06'  N.  lat.  124"'32.24'  W. 

long.; 

(22)  42n4.26'  N.  lat.  124''26.27'  W. 
long.; 

(23)  42°04.86'  N.  lat.  124°21.94'  W. 

long.; 

(24)  42''00.10'  N.  lat.  124''20.99'  W. 

long.; 


(26)  41°56.33'  N.  lat.  124°20.34'  W. 
long.; 

(27)  41°50.93'  N.  lat.,  124°23.74'  W. 

long.; 

(28)  41''41.83'  N.  lat..  124°16.99'  W. 

long.; 

(29)  41°35.48'  N.  lat..  124°16.35'  W. 

long.; 

(30)  41°23.51'  N.  lat..  124°10.48'  W.  ^ 

long.; 

(31)  41°04.62'  N.  lat..  124°14.44'  W. 

long.; 

(32)  40°54.28'  N.  lat.,  124n3.90'  W. . 
long.; 

(33)  40°40.37'  N.  lat,  124°26.21'  W. 

long.; 

(34)  40°34.03'  N.  lat,  124''27.36'  W. 

long.; 

(35)  40°28.88'N.  lat,  124°32.41' W. 

long.; 

(36)  40°24.82'  N.  lat..  124°29.56'  W. 

long.; 

(37)  40'*22.64'  N.  lat..  124°24.05'  W. 

long.; 

(38)  40°18.67'N.  lat.  124°21.90' W. 

long.; 

(39)  40°14.23'  N.  lat..  124°23.72'  W. 

long.;  and 

(40)  40°10.00'N.  lat..  124°17.22' W. 

long.; 

(ii)  The  75  fin  (137  m)  depth  contour 
used  north  of  40°10'  N.  lat.  as  an  eastern 
boundary  for  the  trawl  RCA  in  the 
months  of  July  and  August  is  defined  by 
straight  lines  coimecting  all  of  the 
following  points  in  the  order  stated: 

(1)  48°16.08'  N.  lat,  125°34.90'  W. 

long.; 

(2)  48°14.50'  N.  lat,  125°29.50'  W. 

long.; 

(3)  48°12.08'  N.  lat.,  125°28.00'  W. 

long.; 

(4)  48°09.00'  N.  lat.,  125°28.00'  W. 

long.; 

(5)  48°07.80'  N.  lat,  125°31.70'  W. 

long.; 

(6)  48°04.28'  N.  lat,  125°29.00'  W. 

long.; 

(7)  48°02.50'  N.  lat,  125*'25.70'  W. 
long.; 

(8)  48°10.00'  N.  lat..  125°20.19'  W. 
long.; 

(9)  48°21.70'N.  lat,  125''17.56'W. 

long.; 

(10)  48°24.69'N.  lat,  125°05.55' W. 

long.; 

(11)  48°23.05'  N.  lat.  124°48.80'  W. 

long.; 

(12)  48''17.10'  N.  lat,  124»54.82'  W. 

long.; 

(13)  48''05.10'  N.  lat,  124''59.40'  W. 

long.; 

(14)  48°04.50'  N.  lat..  125°02.00'  W. 

long.; 

(15)  48°04.70'  N.  lat.  125''04.08'  W. 

long.; 

(16)  48»05.20'  N.  lat.  125''04.90'  W. 

long.; 


(17)  48°06.80'N.  lat.,  125°06.15' W. 
long.; 

(18)  48°05.91'N.  lat,  124<'08.30' W. 
long.; 

(19)  48°07.00'  N.  lat,  124°09.80'  W. 
long.; 

(20)  48°06.93'N.  lat..  124°11.48'  W. 
long.; 

(21)  48°04.98'N.  lat.  124°10.02' W. 
long.; 

(22)  47°54.00'  N.  lat..  125°04.98'  W. 
long.; 

(23)47°44.52'N.  lat.,  125°00.00' W. 
long.; 

(24)47°42.00'N.  lat,  124°58.98' W. 
long.; 

(25)47=35.52' N.  lat,  124°55.50' W. 
long.; 

(26)47°22j)2'N.  lat.  124°44.40' W. 
long.; 

(27)47°16.98'N.  lat.  124°45.48' W. 
long.; 

(28)47°10.98'N.  lat,  124°48.48' W. 
long.; 

(29)47°04.98' N.  lat.,  124°49.02'W. 
long.; 

(30)46°57.98'N.  lat,  124°46.50' W. 
long.; 

(31)46°54.00'N.  lat,  124°45.00' W. 
long.; 

{32)46°48.48' N.  lat.,  124°44.52'W. 
long.; 

(33)46°40.02' N.  lat.,  124°36.00' W. 
long.; 

(34)46°34.09' N.  lat.,  124°27.q3' W. 
long.; 

(35)46°24.64' N.  lat.,  124°30.33'W. 
long.; 

(36)46°19.98' N.  lat.,  124°36.00'W. 
long.; 

(37)  46°18.14'  N.  lat,  124°34.26'  W. 
long.; 

(38)  46°18.72'  N.  lat,  124°22.68'  W. 
long.; 

(39)  46°14.64'  N.  lat.,  124°22.54'  W. 
long.; 

(40)  46°11.08'  N.  lat,  124°30.74'  W. 
long.; 

(41)  46°04.28'  N.  lat.,  124"*31.49'  W. 
long.; 

(42)  45°55.97'N.  lat,  124°19.95' W. 
long.; 

(43)  45°44.97'  N.  lat.  124°15.96'  W. 
long.; 

(44)  45°43.14'  N.  lat.  124°21.86'  W. 
long.; 

(45)  45°34.44'N.  lat,  124°14.44' W. 
long.; 

(46)  45°15.49'N.  lat.,  124°11.49' W. 
long.; 

(47)  44°57.31'N.  lat,  124°15.03' W. 
long.; 

(48)  44°43.90'  N.  lat.,  124°28.88'  W. 
long.; 

(49)  44°28JB4'  N.  lat.,  124°35.67'  W. 
long.; 

(50)  44°25.31'  N.  lat.,  124°43.08'  W. 
long.; 

(51)  44°17.15'  N.  lat.  124°47.98'  W. 
long.; 


(52)  44°13.67'N.  lat.  124°54.41' W. 
long.; 

(53)  43°56.85'  N.  lat.  124°55.32'  W. 
long.; 

(54)43°57.50'N.  lat,  124°41.23' W. 
long.; 

(55)  44°01.79'N.  lat.  124°38.00' W. 
long.; 

(56)  44°02.16'  N.  lat,  124°32.62'  W. 
long.; 

(57)  43°58.15'N.  lat,  124°30?a9' W. 
long.; 

(58)  43°53.25'  N.  lat.,  124°31.39'  W. 
long.; 

(59)  43°35.56'N.  lat,  124°28.17' W. 
long.; 

(60)  43°21.84'  N.  lat.,  124°36.07'  W. 
long.; 

(61)  43°19.73'N.  lat,  124°34.86' W. 
long.; 

(62)  43°09.38'  N.  lat,  124°39.30'  W. 
long.; 

(63)  43°07.11'N.  lat,  124°37.66' W. 
long.; 

(64)  42°56.27'  N.  lat..  124°43.29'  W. 
long.; 

(65)  42°45.00'  N.  lat.  124°41.50'  W. 
long.; 

(66)  4|°39.72'  N.  lat.  124°39.11'  W. 
long.; 

(67)  42°32.88'  N.  lat..  124°40.13'  W. 
long.; 

(68)  42°32.30'N.  lat.,  124°39.04' W. 
long.; 

(69)  42°26.96'  N.  lat.,  124°44.31' W. 
long.; 

(70)  42°24.11'N.  lat,  124°42.16' W. 
long.; 

(71)  42°21.10'  N.  lat,  124°35.46'  W. 
long.; 

(72)  42°14.72'N.  lat,  124°32.30' W. 
long.; 

(73)  42°09.24'N.  lat.,  124''32.04' W. 
long.; 

(74)  42°01.89'N.  lat,  124°32.70' W. 
long.; 

(75)  42°00.03'N.  lat.,  124°32.02' W. 
long.; 

(76)  42°00.00'  N.  lat.  124°32.02'  W. 
long.; 

(77)  41°46.18'  N.  lat,  124°26.60'  W. 
long.; 

(78)  41''29.22'  N.  lat,  124°28.04'  W. 
long.; 

(79)  41°09.62'  N.  lat.,  124°19.75'  W. 
long.; 

(80)  40°50.71'  N.  lat.,  124°23.80'  VV. 
long.; 

(81)  40°43.35'  N.  lat.  124°29.30'  W. 
long.; 

(82)  40°40.24'N.  lat,  124°29.86' W. 
long.; 

(83)  40°37.50'N.  lat.,  124°28.68' W. 
long.; 

(84)  40°34.42'N.  lat.,  124''29.65' W. 
long.; 

(85)40°34.74'N.  lat,  124°34.61' W. 
long.; 

(86)40°31.70'N.  lat,  124°37.13' W. 
long.; 


(87)  40°25.03'N.  lat.,  124''34.77' W. 
long.; 

(88)  40°23.58'  N.  lat,  124°31.49'  W. 
long.; 

(89)  40°23.64'  N.  lat.,  124°28.35'  W. 
long.; 

(90)  40''22.53'  N.  lat.,  124°24.76'  W. 
long.; 

(91)  40°21.46'N.  lat,  124°24.86' W. 
long.; 

(92)  40°21.74'N.  lat.,  124°27.63' W. 
long.; 

(93)  40°19.76'N.  lat,  124°28.15' W. 
long.; 

(94)  40°18.00' N.  lat,  124°25.38'W. 
long.; 

(95)  40°18.54'  N.  lat.,  124°22.94'  W.    • 
long.; 

(96)  40°15.55'  N.  lat,  124°25.75'  W. 
long.; 

(»7)  40°16.06'  N.  lat.  124°30.48'  W. 
long.; 

(98)  40°15.75'N.  lat.  124°31.69' W. 
long.;  and 

(99)  40°10.00'N.  lat.  124°21.28'W. 
long. 

(iii)  The  100  fin  (183  m)  depth 
contour  used  north  of  40°10'  N.  lat.  as 
an  eastern  boundary  for  the  trawl  RCA 
and  as  a  western  boundary  for  the  non- 
trawl RCA  is  defined  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  stated: 

(1)  48°15.00'  N.  lat.,  125°41.00'  W. 
long.; 

(2)  48°14.00'  N.  lat,  125°36.00' W. 
long.; 

(3)  48°09.50'N.  lat,  125°40.50'W. 
long.; 

(4)  48°08.00'  N.  lat.,  125°38.00'  W. 
long.; 

(5)  48°05.00'  N.  lat.,  125°37.25'  W. 
long.; 

(6)  48°02.60'N.  lat.,  125°34.70' W. 
long.; 

(7)  47°59.00'  N.  lat,  125°34.00'  W. 
long.; 

(8)  47°57.26'  N.  lat.,  125°29.82'  W. 
long.; 

(9)  47°59.87'  N.  lat,  125°25.81'  W. 
long.; 

(10)  48°01.80'N.  lat,  125°24.53' W. 
long.; 

(11)  48°02.08'  N.  lat,  125''22.98'  W. 
long.; 

(12)  48''02.97'  N.  lat.,  125°22.89'  W. 
long.; 

(13)48°04.47'N.  lat,  125°21.75'W. 
long.; 

(14)48°06.11'N.  lat,  125°19.33' W. 
long.;  "^ 

(15)  48°07.95'N.  lat,  125°18.55' W. 
long.; 

(16)  48°09.00'  N.  lat,  125°18.00'  W. 
long.; 

(17)  48°11.31'N.  lat,  125''17.55' W. 
long.; 

(18)  48''14.60'N.  lat,  125°13.46' W. 
long.; 
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(19)  48°16.67'  N.  lat..  125°14.34'  W. 

long-: 

(20)  48°18.73'  N.  lat..  125°14.41'  W. 

lone.; 

(21)  48°19.67'  N.  lat..  125°13.70'  W. 

long.; 

(22)  48°19.70'  N.  lat..  125°11.13'  W. 

long.; 

(23)  48°22.95'  N.  lat..  125°10.79'  W. 

long.; 

(24)  48°21.61'  N.  lat..  125°02.54'  W. 

long.; 

(25) '48°23.00' N.  lat..  124°49.34' W. 

long.; 

(26)  48°17.00'  N.  lat..  124°56.50'  W. 

long.; 

(27)  48°06.00'  N.  lat..  125°00.00'  W. 

long.; 

(28)  48°04.62'  N.  lat..  125°01.73'  W. 

long.; 

(29)  48''04.84'  N.  lat..  125°04.03'  W. 

long.; 

(30)  48°06.41'  N.  lat.,  125°06.51'  W. 

long.; 

(31)  48°06.00'  N.  lat..  125°08.00'  W. 

long.; 

(32)  48"'07.08'  N.  lat.,  125°09.34'  W. 

long.; 

(33)  48°07.28'  N.  lat..  125°11.14'  W. 

long.; 

(34)  48°03.45'  N.  lat..  125°16.66'  W. 

long.; 

(35)  47°59.50'  N.  lat..  125°18.88'  W. 

long.; 

(36)  47°58.68'  N.  lat..  125°16.19'  W. 

long.; 

(37)  47°56.62'  N.  lat..  125°13.50' W. 

long.; 

(38)47°53.71'N.  lat..  125°11.96'W. 

long.; 

(39)  47°51.70'  N.  lat..  125°09.38'  W. 

long.; 

(40)  47''49.95'  N.  lat..  125°06.07'  W. 

long.; 

(41)  47°49.00'  N.  lat..  125°03.00'  W. 

long.; 

(42)  47°46.95'  N.  lat..  125°04.00'  W. 

long.; 

(43)  47°46.58'  N.  lat..  125''03.15'  W. 

long.; 

(44)  47°44.07'  N.  lat..  125°04.28'  W. 

long.; 

(45)  47''43.32'  N.  lat..  125°04.41'  W. 

long.; 

(46)  47°40.95'  N.  lat..  125°04.14'  W. 

long.; 

(47)  47°39.58'  N.  lat.,  125°04.97'  W. 

long.; 

(48)  47°36.23'  N.  lat.,  125°02.77' W. 

long.; 

(49)  47''34.28'  N.  lat..  124°58.66'  W. 

long.; 

(50)  47''32.17'  N.  lat..  124»57.77'  W. 

long.; 

(51)  47°30.27'  N.  lat..  124''56.16'  W. 
long.; 

(52)  47"*30.60'  N.  lat..  124°54.80'  W. 

long.; 

(53)  47°29.26'  N.  lat.,  124°52.21'  W. 
long.; 


(54)  47°28.21'N.  lat.,  124°50.65' W. 

Tfs)  47°27.38'N.  lat..  124°49.34' W. 

long.; 

(56)  47°25.61'  N.  lat..  124°48.26'  W. 

long.; 

(57)  47°23.54'  N.  lat..  124°46.42'  W. 

long.; 

(58)  47°20.64'  N.  lat..  124°45.91' W. 

long.; 

(59)  4X?17.99'N.  lat..  124°45.59' W. 

long.; 

(60)  47°18.20'  N.  lat.,  124°49.12'  W. 

long.; 

(61)  47°15.01'  N.  lat,  124°51.09'  W. 

long.; 

(62)  47°12.61'  N.  lat..  124°54.89'  W. 

long.; 

(63)  47°08.22'  N.  lat.  124°56.53'  W. 

long.; 

(64)  47°08.50'  N.  lat..  124°54.95'  W. 

long.; 

(65)  47°01.92'N.  lat.  124°57.74' W. 

long.; 

(66)  47°01.14'N.  lat.  124»59.35' W. 

long.; 

(67)  46°58.48'  N.  lat..  124°57.81'  W. 

long.; 

(68)  46°56.79'  N.  lat..  124°56.03'  W. 

long.; 

(69)  46°58.01'  N.  lat.  124°55.09'  W. 

long.; 

(70)  46°55.07'  N.  lat.  124°54.14'  W. 

long.; 

(71)  46°59.60'  N.  lat.  124''49.79'  W. 

long.; 

(72)  46°58.72'  N.  lat.  124°48.78'  W. 

long.; 

(73)  46°54.45'  N.  lat..  124°48.36'  W. 

long.; 

(74)  46°53.99'  N.  lat.  124°49.95'  W. 

long.; 

(75)  46°54.38'N.  lat.  124°52.73' W. 

long.; 

(76)  46°52.38'  N.  lat..  124°52.02'  W. 

long.; 

(77)  46"'48.93'N.  lat,  124''49.17' W. 

long.; 

(78)  46°41.50'  N.  lat.  124°43.0O' W. 

long.; 

(79)  46°34.50'  N.  lat.  124°28.50'  W. 

long.; 

(80)  46''29.00'  N.  lat.  124°30.00'  W. 

long.; 

(81)  46°20.00'  N.  lat..  124°36.50'  W. 

long.; 

(82)  46°18.00'  N.  lat..  124''38.00'  W. 

long.; 

(83)  46°17.52'N.  lat.  124-35.35' W. 

long.; 

(84)  46°17.00'  N.  lat.  124°22.50'  W. 

long.; 

(85)  46n5.02'N.  lat.  124''23.77' W. 

long.; 

(86)  46»12.00'  N.  lat..  124''35.00'  W. 

long.; 

(87)  46»10.50'  N.  lat.  124''39.00'  W. 

long.; 

(88)  46»08.90'N.  lat.  124°39.11' W. 
long.; 


(89)  46°00.97'  N.  lat..  124°38.56'  W. 

long.; 

(90)  45"'57.04'  N.  lat..  124°36.42'  W. 

long.;' 

(91)  45°54.29'  N.  lat..  124°40.02'  W. 

long.; 

(92)  45°47.19'  N.  lat..  124°35.58'  W. 

long.; 

(93)  45°41.75'  N.  lat.  124°28.32'  W. 

long.; 

(94)  45°34.16'  N.  lat..  124°24.23'  W. 

long.; 

(95)  45°27.10'  N.  lat,  124°21.74'  W. 

long.; 

(96)  45°17.14'  N.  lat.  124°17.85'  W. 

long.; 

(97)  44°59.51'  N.  lat..  124°19.34'  W. 

long.; 

(98)  44°49.30'  N.  lat.,  124°29.9r  W. 

long.; 

(99)  44°45.64'  N.  lat..  124°33.89' W. 

long.; 

(100)  44°33.00'N.  lat,  124°36.88' W. 

long.; 

(101)  44°28.20'  N.  lat..  124°44.72'  W. 

long.; 

(102)  44°13.16'  N.  lat..  124°56.36'  W. 

long.; 

(103)  43°56.34'  N.  lat.  124°55.74'  W. 

long.; 

(104)  43»56.47'N.  lat..  124''34.61' W. 

long.; 

(105)  43°42.73'N.  lat..  124''32.41' W. 

long.; 

(106)  43''30.92'N.  lat.  124°34.43' W. 

long.;   ' 

(107)  43°17.44'  N.  lat.,  124°41.16'  W. 

long.; 

(108)  43°07.04'  N.  lat.  124»41.25'  W. 

long.; 

(109)  43"'03.45'  N.  lat..  124»44.36'  W. 

long.; 

(110)  43°03.90'  N.  lat.  124»50.81'  W. 

long.; 

(111)  42''55.70'  N.  lat,  124°52.79'  W. 

long.; 

(112)  42''54.12'  N.  lat.  124''47.36'  W. 

long.; 

(113)  42''43.99'  N.  lat..  124°42.38'  W. 

long.; 

(114)  42''38.23'N.  lat.  124*'41.25' W. 

long.; 

(115)  42°33.02'N.  lat..  124''42.38' W. 

long.; 

(116)  42°31.89'  N.  lat.  124''42.04' W. 

long.; 

(117)  42°30.08'  N.  lat.  124"'42.67'  W. 

long.; 

(118)  42''28.2r  N.  lat.  124''47.08'  W. 

long.; 

(119)  42°25.22'N.  lat.  124''43.51' W. 

long.; 

(120)  42°19.22'N.  lat..  124*37.92' W. 

long.; 

(121)  42n6.28'  N.  lat..  124°36.11'  W. 

long.; 

(122)  42''05.65'N.  lat.  124»34.92' W. 

long.; 

(123)  42°00.00'  N.  lat.  124*35.27'  W. 

long.; 
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(124)  42°00.00'N.  lat..  124°35.26' W. 
long.; 

(125)  41°47.04'  N.  lat.,  124°27.64'  W. 
long.; 

(126)  41°32.92'  N.  lat..  124°28.79'  W. 
long.; 

(127)  41°24.17'N.  lat.  124°28.46' W. 
long.; 

(128)  41°10.12'  N.  lat..  124°20.50'  W. 
long.; 

(129)  40°51.41'N.  lat.  124°24.38' W. 
long.; 

(130)  40°43.71'N.  lat..  124°29.89' W. 
long.; 

(131)  40°40.14'  N.  lat..  124°30.90'  W, 
long.; 

(132)  40°37.35'N.  lat.  124°29.05' W. 
long.; 

(133)  40°34.76'  N.  lat.  124°29.82'  W. 
long.; 

(134)  40°36.78'  N.  lat.  124°37.06'  W. 
long.; 

(135)  40°32.44'N.  lat..  124°39.58' W. 
bng.; 

(136)  40°24.82'N.  lat,  124°35.12' W. 
long.; 

(137)  40°23.30'N.  lat.  124°31.60' W. 
long.; 

(138)  40°23.52'  N.  lat,  124°28.78'  W. 
long.; 

(139)  40°22.43'N.  lat..  124°25.00' W. 
long.; 

(140)  40°21.72'  N.  lat.  124°24.94' W. 
long.; 

(141)  40°21.87'  N.  lat.  124°27.96'  W. 
long.; 

(142)  40°21.40'  N.  lat.,  124°28.74'  W. 
longv; 

(143)  40°19.68'  N.  lat..  124°28.49'  W. 
long.; 

(144)40°17.73'N.  lat,  124°25.43' W. 
long.; 

{145)40°18.37'N.  lat.  124°23.35' W. 
long.; 

(146)  40°15.75'  N.  lat.  124°26.05'  W. 
long.; 

(147)40°16.75'N.  lat..  124°33.71'W. 
long.; 

(148)  40°16.29'  N.  lat.  124°34.36'  W. 
long.;  and 

(149)  40°10.00'N.  lat..  124°21.12' W. 
long. 

(iv)  The  250  ftn  (457  m)  depth  contour 
used  north  of  38°  N.  lat.  as  a  western 
boundary  for  the  trawl  RCA  in  the 
months  of  March  through  October  is 
defined  by  straight  lines  connecting  all 
of  the  following  points  in  the  order 
stated: 

(1)  48°14.68'N.  lat.  125°42.10' W. 
long.; 

(2)  48°13.00'N.  lat,  125°39.00' W. 
long.; 

(3)  48°12.73'N.  lat,  125°38.87' W. 
long.; 

(4)  48°12.43'N.  lat,  125°39.12' W. 
long.; 

(5)  48°11.83'  N.  lat,  125°40.01'  W. 
long.; 


(6)  48°11.78'  N.  lat,  125°41.70'  W. 
long.; 

.  (7)  48°10.62'  N.  lat.,  125°43.41'  W. 
long.; 

(8)  48°09.23'  N.  lat.  125°42.80'  W. 
long.; 

(9)  48°08.79'  N.  lat..  125°43.79'  W. 
long.; 

(10)  48°08.50'N.  lat.  125°45.00' W. 
long.; 

(11)  48°07.43'  N.  lat.,  125°46.36'  W. 
long.; 

(12)  48°06.00'  N.  lat..  125°46.50'  W. 
long.; 

(13)  48°05.38'N.  lat.  125°42.82'W. 
long.; 

(14)  48°04.19'  N.  lat.  125°40.40'  W. 
long.; 

(15)  48°03.50'  N.  lat,  125°37.00'  W. 
long.; 

(16)  48°01.50'N.  lat..  125°40.00' W. 
long.; 

(17)  47°57.00'N.  lat.  125°37.00' VV. 
long.; 

(18)  47°55.21'  N.  lat..  125°37.22'  W. 
long.; 

(19)47°54.02'N.  lat,  125°36.57' W. 
long.; 

(20)  47°53.67'N.  lat.  125°35.06' W. 
long.; 

(21)  47°54.14'  N.  lat.  125°32.35'  W. 
long.; 

(22)  47°55.50'  N.  lat.,  125°28.56'  W. 
long.; 

(23)  47°57.03'  N.  lat..  125°26.52'  W. 
long.; 

(24)  47°57.98'  N.  lat.  125°25.08'  W. 
long.; 

(25)  48°00.54'N.  lat,  125°24.38' W. 
long.; 

(26)  48°01.45'N.  lat,  125°23.70' W. 
long.; 

(27)  48°01.97'N.  lat,  125°22.34' W. 
long.; 

(28)  48°03.68'N.  lat.,  125°21.20' W. 
long.; 

(29)  48°01.96'N.  lat.  125°19.56' W. 
long.; 

(30)  48°00.98'  N.  lat.  125°20.43'  W. 
long.; 

(31)  48°00.00'  N.  lat.,  125°20.68'  W. 
long.; 

(32)  47°58.00'  N.  lat.  125''19.50' W. 
long.; 

(33)  47°57.65'  N.  lat..  125°19.18'  W. 
long.; 

(34)  47°58.00'  N.  lat..  125°18.00'  W. 
long.; 

(35)  47°56.59'  N.  lat..  125°18.15'  W. 
long.; 

(36)  47°51.30'N.  lat,  125°18.32' W. 
long.; 

(37)  47°49.88'N.  lat..  125°14.49' W. 
long.; 

(38)  47°49.00'  N.  lat,  125°11.00'  W. 
long.; 

(39)  47°47.99'  N.  lat.,  125°07.31'  W. 
long.; 

(40)  47°46.47'  N.  lat.,  125°08.63'  W. 
long.; 


(41)  47°46.00'N.  lat.,  125°06.00' W. 
long.; 

(42)  47°44.50'N.  lat.,  125°07.50'W. 
long.;  . 

(43)47''43.39'N.  lat,  125°06.57'W. 
long.; 

(44)  47°42.37'N.  lat,  125°05.74' W. 
long.; 

(45)  47°40.61'  N.  lat.,  125°06.48'  W. 
long.; 

(46)  47°37.43'  N.  lat..  125°07.33'  W. 
long.; 

(47)  47°33.68'N.  lat,  125°04.80' W. 
long.; 

(48)  47°30.00'  N.  lat,  125°00.00'  W. 
long.; 

(49)  47°28.00'  N.  lat.,  124°58.50'-W. 
long.; 

(50)  47°28.88'  N.  lat.,  124°54.71'  W. 
long.; 

(51)47°27.70'N.  lat.  124°51.87'W. 
long.; 

(52)47°24.84'N.  lat,  124°48.45'W. 
long.; 

(53)  47°21.76'  N.  lat,  124°47.42'  W. 
.    long.; 

(54)  47°18.84'  N.  lat.,  124°46.75'  W. 
long.; 

(55)47°19.82'N.  lat.  124°51.43'W. 
long.; 

(56)  47°18.13'N.  lat.  124°54.25' W. 
long.; 

(57)  47°13.50'  N.  lat.,  124°54.69'  W. 
long.; 

(58)  47°15.00'  N.  lat..  125°00.00'  W. 

long.; 

(59)  47°08.00'N.  lat,  124°59.83'W. 
long.; 

(60)  47°05.79'N.  lat.,  125°01.00'W. 
long.; 

(61)  47°03.34'N.  lat,  124°57.49'W. 
long.; 

(62)  47°01.00'  N.  lat.,  125°00.00'  W. 
long.; 

(63)  46°55.00'  N.  lat,  125°02.00'  W. 
long.; 

(64)  46°51.O0'  N.  lat.,  124°57.00'  W. 
long.; 

(65)  46°47.00'  N.  lat.,  124=55.00'  W. . 
long.; 

(66)  46°34.00'N.  lat.,  124°38.00' W. 
long.; 

(67)  46°30.50'  N.  lat.,  124°41.00'  W. 
long.; 

(68)  46°33.00'  N.  lat.,  124°32.00'  W 
long.; 

(B9)  46°29.00'  N.  lat..  124°32.00' W. 
long.; 

(70)  46°20.00'N.  lat.,  124°39.00'W. 
long.; 

(71)  46°18.16'N.  lat.,  124°40.00' W. 
long.; 

(72)  46''15.83'R  lat,  124°27.01' W. 
long.; 

(73)  46°15.00'N.  lat,  124''30.96' W. 
long.; 

(74)46°13.17'N.  lat,  124°37.87'W. 
long.; 

(75)  46°13.17'  N.  lat.  124°38.75'  W. 
long.; 
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(76)  46°10.50'  N.  lat.,  124°42.00'  W. 

long.; 

(77)  46°06.21'  N.  lat.,  124''41.85'  W. 

long.; 

(78)  46"'03.02'N.  lat..  124°50.27' W. 

long.; 

(79)  45°57.00'  N.  lat.,  124°45.52'  W. 

long.; 

(80)  45°46.85'  N.  lat.,  124°45.91'  W. 

long.; 

(81)  45°45.8T  N.  lat..  124°47.05'  W. 

long.; 

(82)  45°44.87'  N.  lat..  124°45.98'  W. 

long.; 

(83)  45°43.44'  N.  lat..  124°46.03'  W. 

long.; 

(84)  45°35.82'  N.  lat..  124°45.72'  W. 

long.; 

(85)  45°35.70'  N.  lat.,  124°42.89'  W. 

long.; 

(86)  45°24.45'  N.  lat.,  124°38.21'  W. 

long.; 

(87)  45°11.68'  N.  lat.,  124°39.38'  W. 

long.; 

(88)  44°57.94'  N.  lat..  124°37.02'  W. 

long.; 

(89)  44°44.28'  N.  lat..  124°50.79'  W. 

long.; 

(90)  44°32.63'  N.  lat..  124°54.21'  W. 

long.; 

(91)  44°23.20'  N.  lat..  124°49.87'  W. 

long.; 

(92)  44°13.17'  N.  lat..  124°58.81'  W. 

long.; 

(93)  43°57.92'  N.  lat..  124°58.29'  W. 

long.; 

(94)  43°50.12'  N.  lat..  124°53.36'  W. 

long.; 

(95)  43°49.53'  N.  lat..  124°43.96'  W. 

long.; 

(96)  43°42.76'  N.  lat..  124°41.40'  W. 

long.; 

(97)  43''24.00'  N.  lat..  124°42.61'  W. 

long.; 

(98)  43°19.74'  N.  lat..  124°45.12'  W. 

long.; 

(99)  43°19.62'  N.  lat..  124°52.95'  W. 

long.; 

(100)43°17.41'N.  lat..  124''53.02' W. 

long.: 

(101)  4^°49.15'  N.  lat.  124°54.93'  W. 
long.; 

(102)  42°46.74'  N.  lat..  124°53.39'  W. 

long.; 

(103)  42°43.76'  N.  lat..  124°51.64'  W. 

long.; 

(104)  42°45.41'  N.  lat.,  124°49.35'  W. 
long.; 

(105)  42°43.92'  N.  lat.,  124°45.92'  W. 
long.; 

(106)  42°38.87'  N.  lat,  124°43.38'  W. 
long.; 

(107)  42°34.78'  N.  lat..  124°46.56'  W. 

long.; 

(108)  42''31.47'  N.  lat..  124°46.89'  W. 
long.; 

(109)  42°31.00'N.  lat.  124°44.28' W. 
long.; 

(110)  42°29.22'N.  lat.,  124°46.93' W. 
long.; 


(111)  42°28.39'  N.  lat,  124°49.94'  W. 

long.; 

(112)  42°26.28'  N.  lat.,  124°47.60'  W. 

long.; 

(113)  42°19.58'  N.  lat,  124°43.21'  W. 

long.; 

(114)  42°1 3.75' N.  lat,  124°40.06'W. 

long.; 

(115)42°05.12'N.  lat,124°39.06'W. 

long.; 

(116)  41°59.99'  N.  lat..  124°37.72'  W. 

long.; 

(117)  42°00.00'  N.  lat..  124°37.76'  W. 

long.; 

(118)  41°47.93'  N.  lat.  124°31.79'  W. 

long.; 

(119)  41°21.35'  N.  lat.  124°30.35'  W. 

long.; 

(120)  41''07.11'  N.  lat.  124°25.25'  W. 

long.; 

(121)  40°57.37'  N.  lat..  124°30.25'  W. 

long.; 

(122)  40°48.77'  N.  lat..  124°30.69'  W. 

long.; 

(123)  40°41.03'  N.  lat,  124°33.21'  W. 

long.; 

(124)  40°37.40'  N.  lat.,  124°38.96'  W. 

long.; 

(125)  40°33.70'  N.  lat.,  124°42.50'  W. 
long.; 

(126)  40°31.31'  N.  lat,  124°41.59'  W. 
long.; 

(127)  40°25.00'  N.  lat.,  124°36.65'  W. 

long.; 

(128)  40°22.42'  N.  lat.,  124°32.19'  W. 

long.; 

(129)  40°17.17'  N..lat,  124°32.21'  W. 

long.; 

(130)  40°18.68'  N.  lat.,  124°50.44'  W. 
long.; 

(131)  40°13.55'  N.  lat.,124°34.26'  W. 

long.; 

(132)  40°10.11'  N.  Iat..l24°28.25'  W. 

long.; 

(133)  40°06.72'  N.  lat.,124°21.40'  W. 

long.; 

(134)  40°01.63'  N.  lat,124°17.25'  W. 

long.; 

(135)  40°00.68'  N.  Iat..l24°11.19'  W. 

long.; 

(136)  39°59.09'N.  lat.,  124°14.92' W. 

long.; 

(137)  39°51.85'N.  lat,124°10.33' W. 

long.; 

(138)  39°36.90'N.  lat,124°00.63' W. 

long.; 

(139)  39°3?..41'  N.  lat.,124''00.01'  W. 
long.; 

(140)  39°05.40'  N.  lat.,124°00.52'  W. 

long.; 

(141)  39°04.32'  N.  lat.,123°59.00'  W. 

long.; 

(142)  38°58.02'  N.  lat.,123°58.18'  W. 

long.; 

(143)  38°58.19'  N.  lat.,124''01.90'  W. 

long.; 

(144)  38°50.27'  N.  lat.,123°56.26'  W. 

long.; 

(145)  38°46.73'.N.  lat.,123°51.93' W. 

long.; 


(146)  38°44.64'N.  lat, 123°51. 77' W. 

long.; 

(147)  38°32.97'  N.  lat.,123°41.84'  W. 

long.; 

(148)  38°14.56'  N.  lat.,123°32.18'  W. 

long.; 

(149)  38°13.85'  N.  Iat..l23°29.94'  W. 

long.; 

(150)  38°11.88'  N.  lat,123°30.57'  W. 

long.; 

(151)  38°08.72'  N.  lat.,123°29.56'  W. 

long.; 

(152) ■38°05.62'  N.  lat.,123°32.38'  W. 

long.; 

(153)  38°01.90'  N.  lat.,123°32.00'  W. 

long.;  and 

(154)  38°00.00'  N.  lat.,  123°30.00'  W. 

long. 

(v)  The  Winter  Petrale  Boundary  used 
north  of  38°  N.  lat.  as  a  western 
boundary  for  the  trawl  RCA,  modified  to 
allow  fishing  for  petrale  in  the  winter 
months  of  January,  February,  November, 
and  December,  is  defined  by  straight 
lines  connecting  all  of  the  following 
points  in  the  order  stated: 

(1)  48°14.71'  N.  lat,  125°41.95'  W. 
long.; 

(2)  48°13.00'N.  lat,  125°39.00'W. 

long.; 

(3)  48°08.50'  N.  lat.,  125°45.00'  W. 

long.; 

(4)  48°06.00'  N.  lat.,  125°46.50' W. 

long.; 

(5)  48=03.50'  N.  lat,  125°37.00'  W. 

long.; 

(6)  48°01.50'  N.  lat.,  125°40.00' W. 

long.; 

(7)  47°57.00'  N.  lat,  125°37.00' W. 

long.; 

(8)  47°55.50'  N.  lat.,  125°28.50'  W. 
long.; 

(9)  47°58.00'  N.  lat.  125°25.00'  W. 

long.; 

(10)  48°00.50'  N.  lat..  125°24.50'  W. 

long.; 

(11)  48°03.50'  N.  lat..  125°21.00'  W. 

loag.; 

(12)  48°02.00'  N.  lat..  125°19.50'  W. 

long.; 

(13)  48°00.00'  N.  lat,  125°21.D0'  W. 

long.; 

(14)  47°58.00'N.  lat.,  125°20.0O' W. 

long.; 

(15)  47°58.00'  N.  lat..  125°18.00'  W. 

long.; 

(16)  47°52.00'  N.  lat.,  125°16.50'  W. 
long.; 

(17)  47°49.00'N.  lat,  125°11.00'W. 

long.; 

(18)  47°46.00'  N.  lat,  125°06.00'  W. 
long.; 

(19)  47°44.50'  N.  lat.,  125°07.50'  W. 
long.; 

(20)  47°42.00'  N.  lat.,  125°06.00'  W. 

long.; 

(21)  47°38.00'  N.  lat.,  125°07.00'  W. 

long.; 

(22)  47°30.00'  N.  lat..  125°00.00'  W. 
long.; 


(23)  47°28.00'  N.  lat.,  124°58.50'  W. 
long.; 

(24)  47°28.88'  N.  lat,  124°54.71'  W. 
long.; 

(25)  47°27.70'  N.  lat.,  124°51.87'  W. 
long.; 

(26)  47°24.84'  N.  lat.,  124°48.45'  W. 
long.; 

(27)47°21.76'N.  lat,  124°47.42' W. 
long.; 

(28)  47°18.84'  N.  lat,  124°46.75'  W. 
long.; 

(29)47°19.82'N.  lat,  124°51.43'W. 
long.; 

{30)47°18.13'N.  lat.  124°54.25'W. 
long.; 

(31)  47°13.50'N.  lat,  124°54.69"W. 
long.; 

(32)  47°15.00'N.  lat.,  125°00.00' W. 
long.; 

(33)  47°08.00'  N.  lat,  124°59.82'  W. 
long.; 

(34)  47°05.79'  N.  lat,  125°01.00'  W. 
long.; 

(35)  47°03.34'  N.  lat.,  124°57.49'  W. 
long.; 

(36)  47°01.00'  N.  lat,  125°00.00'  W. 
long.; 

{?7}  46°55.00'  N.  lat.,  125°02.00'  W. 
long.; 

(38)  46°51.00'  N.  lat,  124°57.00'  W. 
long.; 

(39)  46°47.00'  N.  lat.,  124°55.00'  W. 
long.; 

(40)  46°34.00'  N.  lat..  124°38.00'  W. 
long.; 

(41)  46°30.50'  N.  Jat.  124°41.00'  W. 
long.; 

(42)  46°33.00'N.  lat,  124°32.00' W. 
long.; 

(43)  46°29.00'  N.  lat.,  124°32.00'  W. 
long.; 

(44)  46°20.00'  N.  lat.,  124°39.00'  W. 
long.; 

(45)  46°18.16'  N.  lat.,  124°40.00'  W. 
long.; 

(46)  46°15.83'N.  lat,  124°27.01' W. 
long.; 

(47)  46°15.00'  N.  lat,  124''30.96'  W. 
long.; 

(48)  46°13.17'  N.  lat,  124°38.76'  W. 
long.; 

(49)  46°10.51'N.  lat.,  124°41.99' W. 
long.; 

(50)  46°06.24'  N.  lat,  124°41.81'  W. 
long.; 

(51)  46°03.04'N.  lat,  124°50.26' W. 
long.; 

(52)  45°56.99'  N.  lat,  124°45.45'  W. 
long.; 

(53)  45°49.94'  N.  lat,  124°45.75'  W. 
long.; 

(54)  45°49.94'  N.  lat,  124''42.33' W. 
long.; 

(55)  45°45.73'  N.  lat,  124°42.18'  W. 
long.; 

(56)  45°45.73'N.  lat,  124°43.82' W. 
long.; 

(57)  45°41.94'  N.  lat,  124°43.61'  W. 
long.; 


(58)  45°41.58'  N.  lat.,  124°39.86'  W. 
long.; 

(59)  45°38.45'  N.  lat.,  124°39.94'  W. 
long.; 

(60)  45°35.75'N.  lat.,  124°42.91' W. 
long.; 

(61)  45°24.49'  N.  lat.,  124°38.20'  W. 
long.; 

(62)  45°14.43'  N.  lat.,  124°39.05'  W. 
long.; 

(63)  45°14.30'  N.  lat.  124°34.19'  W. 
long.; 

(64)  45°08.98'N.  lat.  124°34.26'W. 
long.; 

(65)  45''09.02'  N.  lat,  124°38.81'  W. 
long.; 

(66)  44°57.98'  N.  lat.,  124°36.98' W. 
long.; 

(67)  44°56.62'  N.  lat,  124°38.32'  W. 
long.; 

(68)  44°50.82'N.  lat..  124°35.52' W. 
long.; 

(69)  44°46.89'  N.  lat.,  124°38.32'  W. 
long.; 

(70)  44°50.78'N.  lat.,  124°44.24' W. 
long.; 

(71)44°44.27'N.  lat,  124°50.78' W. 
long.; 

(72)  44°32.63'  N.  lat,  124°54.24'  W. 
long.; 

(73)  44°23.25'N.  lat,  124=49.78' W. 
long.; 

(74)  44°13.16'N.  lat,  124°58.81' W. 
long.; 

(75)  43=57.88'  N.  lat.,  124°58.25'  W. 
long.; 

(76)  43=56.89' N.  lat.,  124=57.33' W.. 
long.; 

(77)  43=53.41'  N.  lat,  124=51.95'  W. 
long.; 

(78)  43=51.56' N.  lat.,  124=47.38' W. 
long.; 

(79)  43=51.49'  N.  lat.,  124=37.77'  W. 
long.; 

(80)  43=48.02' N.  lat.,  124=43.31' W. 
long.; 

(81)  43=42.77' N.  lat,  124=41.39' W. 
long.;  • 

(82)  43=24.09' N.  lat,  124=42.57' W. 
long.; 

(83)  43=19.73' N.  lat..  124=45.09' W. 
long.; 

(84)  43=15.98' N.  lat,  124=47.76' W. 
long.; 

(85)  43=04.14'  N.  lat,  124=52.55'  W. 
long.; 

(86)  43=04.00' N.  lat.,  124=53.88' W. 
long.; 

(87)  42=54.69'  N.  lat.  124=54.54'  W. 
long.; 

(88)  42=45.46' N.  lat.  124=49.37' W. 
long.; 

(89)  42=43.91' N.  lat,  124=45.90' W. 
long.; 

(90)  42=38.84' N.  lat.,  124=43.36' W. 
long.; 

(91)  42=34.82'  N.  lat,  124=46.56'  W. 
long.; 

(92)  42=31.57' N.  lat,  124=46.86' W. 
long.; 


(93)  42=30.98'  N.  lat.,  124=44.27'  W. 
long.; 

(94)  42=29.21'  N.  lat.,  124=46.93'  W. 
long.; 

(95)  42=28.52'  N.  lat,  124=49.40'  W. 
long.; 

(96)  42=26.06' N.  lat.,  124=46.61' W. 
long.; 

(97)  42=21.82'  N.  lat.,  124=43.76'  W. 
long.; 

(98)  42=17.47'  N.  lat.,  124=38.89'  W. 
,   long.; 

(99)42=13.67'N.  lat.  124=37.51' W. 
long.; 

(100)  42=13.76'  N.  lat.  124=40.03'  W.    " 
long.; 

(101)  42=05.12'  N.  lat.,  124=39.06'  W. 
long.; 

(102)  42=02.67'  N.  lat..  124=38.41'  W. 
long.; 

(103)  42=02.67'  N.  lat.  124=35.95'  W. 
long.; 

(104r42°00.00'N.  lat..  124=35.88' W. 
long.; 

(105)  41=59.99' N.  lat.,  124=35.92' W. 
long.; 

(106)  41=56.38' N.  lat,  124=34.96' W. 
long.; 

(107)  41=53.98' N.  lat,  124=32.50' W. 
long.; 

(108)  41=50.69'  N.  lat,  124=30.46'  W. 
long.; 

(109)  41=47.79'  N.  lat.,  124=29.52'  W. 
long.; 

(110)  41=21.00'  N.  lat.,  124=29.00' W. 
long.; 

(111)  41=11.00' N.  lat,  124=23.00' W. 
long.; 

(112)  41=05.00'  N.  lat.,  124=23.00'  W. 
long.; 

(113)  40=54.00'  N.  lat.,  124=26.00'  W. 
long.; 

(114)  40=50.00' N.  lat.,  124=26.00' W. 
long.; 

(115)  40=44.51'  N.  lat,  124=30.83'  W.  , 
long.; 

(116)  40=40.61'  N.  lat.,  124=32.06'  W. 
long.; 

(117.)  40=37.36'  N.  lat,  124=29.41'  W. 
long.; 

(118)  40=35.64' N.  lat,  124=30.47' W.  . 
long.; 

(119)  40=37.43' N.  lat,  124=37.10' W. 
long.; 

(120)  40=36.00'  N.  lat.,  124=40.00'  W. 
long.; 

(121)  40=31.59'  N.  lat.,  124=40.72'  W. 
long.; 

(122)  40=24.64' N.  lat,  124=35.62' W. 
long.; 

(123)  40=23.00' N.  lat.,  124=32.00' W. 
long.; 

(124)  40=23.39' N.  lat.,  124=28.70' W. 
long.; 

(125)  40=22.28'  N.  lat,  124=25.25'  W. 
long.; 

(126)  40=21.90'  N.  lat.,  124=25.17'  W. 
long.; 

(127)  40=22.00'  N.  lat.,  124=28.00'  W. 
long.; 
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(128)  40°21.35'  N.  lat.  124°29.53'  W. 
long.; 

(129)  40°19.75'  N.  lat.,  124°28.98'  W. 
long.; 

(130)  40''18.15'  N.  lat.,  124°27.01'  W. 

long.; 

(131)  40°17.45'  N.  lat..  124°25.49'  W. 
long.; 

(132)  40°18.00'  N.  lat..  124°24.00'  W. 

long.; 

(133)  40°16.00'  N.  lat..  124°26.00'  W. 

long.; 

(134)  40°17.00'  N.  lat..  124°35.00'  W. 
long.; 

(135)  40°16.00'  N.  lat..  124°36.00'  W. 
long.; 

(136)  40°10.00'  N.  lat..  124°22.75'  W. 
long.; 

(137)  40°03.00'  N.  lat.,  124°14.75'  W. 

long.; 

(138)  39°49.25'  N.  lat..  124°06.00'  W. 

long.; 

(138)  39°34.75'N.  lat.  123°58.50' W. 

long.; 

(140)  39°03.07'N.  lat.  123*57.81' W. 

long.; 

(141)  38°52.25'N.  lat..  123°56.25' W. 

long.; 

(142)  38°41.42'  N.  lat..  123°46.75'  W. 

long.; 

(143)  38°39.47'  N.  lat..  123°46.59'  W. 
long.; 

(144)  38°35.25'  N.  lat.,  123''42.00'  W. 
long.; 

(145)  38°19.97'  N.  lat.  123°32.95'  W. 
long.; 

(146)  38°15.00'  N.  lat..  123°26.50'  W. 
long.; 

(147)  38°08.09'  N.  lat.,  123°23.39'  W. 

long.; 

(148)  38°10.08'  N.  lat..  123°26.82'  W. 
long.; 

(149)  38°04.08'N.  lat.  123°32.12' W. 
long.;  and 

(150)  38°00.00'  N.  lat..  123°29.85'  W. 
long. 

(vi)  The  50  fm  (91  m)  depth  contour 
used  between  40°10'  N.  lat.  and  34°27' 
N.  lat.  as  an  eastern  boundaty  for  the 
trawl  RCA  in  the  months  of  January  and 
February  is  defined  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  stated: 

(1)  40°10.01'  N.  lat,  124°19.97'  W. 
long.; 

(2)  40°09.20'  N.  lat..  124°15.81'  W. 
long.; 

(3)  40°07.51'  N.  lat..  124°15.29'  W. 
long.; 

(4)  40°05.22'N.  lat..  124°10.06' W. 
long.; 

(5)  40''06.51'  N.  lat..  124°08.01'  W. 
long.; 

(6)  40°00.72'  N.  lat.  124°08.45'  W. 
long.; 

(7)  39°56.60'N.  lat.  124°07.12' W. 
long.; 

(8)  39P52.58'  N.  lat..  124°03.57'  W. 
long.; 


(9)  39°50.65'  N.  lat..  123°57.98'  W. 
long.; 

(10)  39°40.16'N.  lat.  123°52.41' W. 
long.; 

(11)  39°30.12'  N.  lat.  123°52.92'  W. 

long.; 

(12)  39''24.53'  N.  lat.  123°55.16'  W. 
long.; 

(13)  39°11.58'  N.  lat.  123°50.93'  W. 
long.; 

(14)  38°55.13'  N.  lat.  123°51.14'  W. 

long.; 

(15)  38°28.58'  N.  lat..  123°22.84'  W. 
long.; 

(16)  38°14.58'N.  lat.  123°09.93' W. 

long.; 

(17)  38°01.86'  N.  lat.,  123°09.76'  W. 

long.; 

(18)  37°53.66'  N.  lat..  123°12.06'  W. 

long.; 

(19)  37°48.01'N.  lat.  123°15.84' W. 

long.; 

(20)  37°36.77'  N.  lat..  122°58.48'  W. 
long.; 

(21)  37°01.02'  N.  lat.  122°33.71'  W. 
long.; 

(22)  37°02.28'  N.  lat..  122°25.06'  W. 

long.; 

(23)  36°48.20'  N.  lat..  122°03.28'  W. 
long.; 

(24)  36°51.46'  N.  lat..  V21°57.54'  W. 
long.; 

(25)  36°44.14'  N.  lat.  121°58.10'  W. 
long.; 

(26)  36°36.76'N.  lat.  122°01.16' W. 
long.; 

(27)  36°15.62'N.  lat.  121°57.13' W. 

long.; 

(28)  se^lO.eO'N.  lat.,  121°43.65'W. 
long.; 

(29)  35°40.38'N.  lat.  121°22.59'W. 
long.; 

(30)  35°24.35'N.  lat,  121°02.53' W. 
long.; 

(31)  35°02.66'  N.  lat.  120°51.63'  W. 
long.; 

(32)  34°39.52'  N.  lit..  120°48.72'  W. 
long.; 

(33)  34°31.26'  N.  lat.  120°44.12'  W. 
long.;  and 

(34)  34°27.00'  N.  lat..  120°36.00' W. 
long. 

(vii)  The  60  fm  (110  m)  depth  contour 
used  between  40°10'  N.  lat.  and  34°27' 
N.  lat.  as  an  eastern  boundary  for  the 
trawl  RCA  in  March  through  December 
is  defined  by  straight  lines  connecting 
all  of  the  following  points  in  the  order 

{1)40''10.01'N.  lat.  124°19.97'W. 
long.; 

(2)  40°09.20'  N.  lat..  124°15.81'  W. 
long.; 

(3)  40°07.51'  N.  lat..  124°15.29'  W. 
long.; 

(4)  40°05.22'N.  lat.  124°10.06' W. 
long.; 

(5)  40°06.51'  N.  lat.,  124''08.01'  W. 
long.; 


(6)  40°00.72'  N.  lat..  124''08.45'  W. 
long.; 

(7)  39''56.60'  N.  lat..  124°07.12'  W. 
long.; 

(8)  39°52.58'  N.  lat.  124°03.57'  W. 

long.; 

(9)  39°50.65'  N.  lat..  123°57.98'  W. 
long.; 

(10)  39°40.16'  N.  lat..  123°52.41'  W. 
long.; 

(11)  39°30.12'  N.  lat.  123°52.92'  W. 
long.; 

(12)  39°24.53'  N.  lat.  123°55.16'  W. 
long.; 

(13)  39°11.58'  N.  lat..  123<'50.93'  W. 
long.; 

(14)  38°55.13'  N.  lat,  123°51.14'  W. 

long.; 

(15)  38°28.58'N.  lat.,  123°22.84' W. 

long.; 

(16)  38°08.57'N.  lat..  123°14.74' W. 
long.; 

(17)  38°00.28'N.  lat..  123°15.61' W. 
long.; 

(18)  37°66.98'  N.  lat..  123°21.82'  W. 

long.; 

(19)  37°48.01'N.  lat,  123°15.90' W. 
long.; 

(20)  37°36.73'  N.  lat..  122°58.48'  W. 
long.; 

(21)  36°48.20'  N.  lat..  122°03.32'  W. 
long.; 

(22)  37°02.08'N.  lat.  122°25.49' W. 

long.; 

(23)  37°07.58'N.  lat.  122°37.64' W. 

long.; 

(24)  36°51.46'  N.  lat.  121°57.54'  W. 

long.; 

(25)  36°44.14'  N.  lat..  121°58.10'  W. 

long.; 

(26)  36''36.76'  N.  lat..  122°01.16'  W. 
long.; 

(27)  36°15.62'N.  lat..  121°57.13' W. 
long.; 

(28)  36°10.60'  N.  lat..  121°43.65'  W. 
long.; 

(29)  35°40.38'  N.  lat.  121°22.59'  W. 
long.; 

(30)  35°24.35'  N.  latf.  121°02.53'  W. 
long.; 

(31)  35°02.66'  N.  lat,  120''51.63'  W. 
long.; 

(32)  34°.39.52'  N.  lat..  120°48.72'  \V. 
long.; 

(33)  34°31.26'N.  lat,  120°44.12' W. 
long.;  and 

(34)  34°27.00'N.  lat..  120°36.00' W. 
long. 

(viii)  The  100  fm  (183  m)  depth 
contour  used  between  34°27'  N.  lat.  and 
the  U.S.  border  with  Mexico  as  an 
eastern  boundary  for  the  trawl  RCA  is 
defined  by  straight  lines  connecting  all 
of  the  following  points  in  the  order 
stfltcu* 

(1)  34''27.00'  N.  lat.,  120°39.00'  W. 
long.; 

(2)  34^21.90' N.  lat,  120°25.25' W. 
long.;  , 


(3)  34°24.86'N.  lat,  120°16.81' W. 
long.; 

(4)  34°22.80'  N.  lat.,  119°57.06'  W. 
long.; 

(5)  34°18.59'  N.  lat..  119°44.84'  W. 
long.; 

(6)  34°15.04'N.  lat.,  119°40.34' W. 
long.; 

(7)  34°14.40'N.  lat.,  119°45.39' W. 
long.; 

(8)  34°12.32'N.  lat,  119°42.41' W. 
long.; 

(9)  34°09.71'N.  lat,  119°28.85'W. 
long.; 

(10)  34°04.70'N.  lat,  119°15.38'W. 
long.; 

(11)  34°03.33'N.  lat,  119°12.93'W. 
long.; 

(12)  34°02.72'  N-.  lat.,  119°07.01'  W. 
long.; 

(13)  34°03.90'N.  lat..  119°04.64' W. 
long.; 

(14)  34''01.80'N.  lat.,  119°03.23'W. 
long.; 

(15)  33°59.32'N.  lat,  119°03.50' W. 
long.; 

(16)  SS^Sg.OO'  N.  lat,  118°59.55'  W. 
long.; 

(17)  33°59.51'N.  lat,  118''57.25'W. 
long.; 

(18)  33''58.82'N.  lat,  118°52.47' W. 
long.; 

(19)  33°58.54'N.  lat,  118°41.86' W. 
long.; 

(20)  33°55.07'N.  lat,  118°34.25' W. 
long.; 

(21)  33°54.28'N.  lat..  118°38.68' W. 
long.; 

(22)  33°51.00'  N.  lat,  118°36.66'  W. 
long.; 

(23)  33°39.77'  N.  lat,  118°18.41'  W. 
long.; 

(24)  33*'35.50'  N.  lat,  118''16.85'  W. 
long.; 

(25)  33°32.68'  N.  lat,  118°09.82'  W. 
long.; 

(26)  33°34.09'  N.  lat.,  117<'54.06'  W. 
long.; 

(27)  33''31.60'N.  lat,  117°49.28' W. 
long.; 

(28)  33°16.07'N.  lat,  117°34.74' W. 
long.; 

(29)  33°07.06'  N.  lat,  117°22.71'  W. 
long.; 

(30)  32"'53.34'N.  lat,  117°19.13' W. 
long.; 

(31)  32°46.39'N.  lat,  117'»23.45' W. 
long.; 

(32)  32-42.79' N.  lat,  117''21.16' W. 
long.;  and 

(33)  32°34.22'N.  lat.,  117°21.20' W. 
long. 

(ix)  The  150  fin  (274  m)  depth  contour 
used  between  40°10'  N.  lat.  and  the  U.S. 
border  with  Mexico  as  a  western 
boundary  for  the  trawl  RCA  and  used 
between  38°  N.  lat.  and  the  U.S.  border 
with  Mexico  as  a  western  boundary  for 
the  non-trawl  RCA  is  defined  by  straight 


lines  connecting  all  of  the  following 
points  in  the  order  stated: 

(1)  40°10.01'  N.  lat,  124°22.90'  W. 
long.; 

(2)  40°07.00'  N.  lat,  124°19.00'  W. 
long.; 

(3)  40°08.10'N.  lat,  124°16.70' W. 
long.; 

(4)  40°05.90'N.  lat,  124°17.77' W. 
long.; 

(5)  40°01.46'N.  lat..  124°12.85' W. 
long.; 

(6)  40°04.32'  N.  lat.,  124°10.33'  W. 
long.; 

(7)  40''03.21'  N.  lat.  124°08.83'  W. 
long.; 

(8)  40°01.33'  N.  lat..  124°08.70'  W. 
long.; 

(9)  39°58.51'  N.  lat.,  124°12.44'  W. 
long.; 

(10)  39°55.73'N.  lat,  124°07.49' W. 
long.; 

(11)  39''34.75'N.  lat,  123°58.50' W. 
long.; 

(12)  39°03.07'N.  lat,  123°57.81' W. 
long.; 

(13)  38°52.25'N.  lat,  123°56.25' W. 
long.; 

(14)  38°41.42'N.  lat,  123°46.75' W. 
long.; 

(15)  38°39.47'N.  lat,  123°46.59' W. 
long.; 

(16)  38°35.25'N.  lat,  123°42.00' W. 
long.; 

(17)  38°19.97'N.  lat,  123°32.95' W. 
long.; 

(18)  38''14.43'N.  lat..  123°25.56' W. 
long.; 

(19)  38°09.41'N.  lat.  123°24.43' W. 
long.; 

(20)  38°10.10'N.  lat.  123°27.20' W. 
long.; 

(21)  38°03.82'N.  lat,  123°31.91' W. 
long.; 

(22)  38-00.91' N.  lat.  123°30.32' W. 
long.; 

(23)  38°00.00'N.  lat,  123°28.78' W. 
long.; 

(24]  37-59.73' N.  lat,  123-29.85' W. 
long.; 

(25)  37-51.46'  N.  lat,  123-25.16'  W. 
long.; 

(26)  37-44.06' N.  lat,  123-11.44' W. 
long.; 

(27)  37-35.26' N.  lat,  123°02.29'W. 
long.; 

(28)  37-14.00' N.  lat,  122-50.00' W. 
long.; 

(29)  37-01.00' N.  lat,  122°36.e0' W. 
loAg.; 

(30)  36-58.07' N.  lat,  122-28.35' W. 
long.; 

(31)  37-00.71' N.  lat,  122-24.53' W. 
long.; 

(32)  36-57.50' N.  lat,  122°24.98' W. 
long.; 

(33)  36-58.38'  N.  lat,  122-21.85'  W. 
long.; 

(34)  36-55.85' N.  lat,  122-21.95' W. 
long.; 


(35)  36-52.86' N.  lat.  122°12.89'W. 
long.; 

(36)  36-48.71' N.  lat.  122°09.28' W. 
long.; 

(37)  36-46.65' N.  lat,  122°04.10' W. 
long.; 

(38)  36-51.00'  N.  lat.,  121°58.00'  W. 
long.; 

(39)  36-44.00' N.  lat..  121°59.00'W. 
long.; 

(40)  36-38.00' N.  lat..  122°02.00' W. 
long.; 

(41)  36-26.00' N.  lat..  121°59.50'W. 
long.; 

(42)  36-22.00'  N.  lat.  122°01.00'  W. 
long.; 

(43)  36-19.00' N.  lat..  122°05.00' W. 
long.; 

(44)  36-14.00' N.  lat.  121°58.00' W. 
long.; 

(45)  36-10.61' N.  lat,  121°44.51'W. 
long.; 

(46)  35-50.53'  N.  lat.  121°29.93'  W. 
long.; 

(47)  35-46.00'  N.  lat,  121°28.00'  W. 
long.; 

(48)  35-38.94' N.  lat.  121-23.16' W. 
long.; 

(49)  35-26.00' N.  lat..  121°08.00' W. 
long.; 

(50)  35-07.42'  N.  lat.,  120°57.08'  W. 
long.; 

(51)  34-42.00' N.  lat.,  120°54.00' W. 
long.; 

(52)  34-29.00'  N.  lat.,  120°44.00' W. 
long.; 

(53)  34-22.00' N.  lat,  120°32.00' W. 
long.; 

(54)  34-21.00' N.  lat,  120-21.00' W. 
long.; 

(55)  34-24.00' N.  lat.  120-15.00' W. 
long.; 

(56)  34-22.11' N.  lat,  119-56.63' W. 
long.; 

(57)  34-19.00'  N.  lat..  119°48.00'  W. 
long.; 

(58)  34-15.00' N.  lat.  119-48.00' W. 
long.; 

(59)  34-08.00' N.  lat,  119-37.00' W. 
long.; 

(60)  34-07.00' N.  lat,  120-11.00' W. 
long.; 

(61)  34-13.00' N.  lat,  120-30.00' W. 
long.; 

(62)  34-09.00'  N.  lat,  120°38.00'  W. 
long.; 

(63)  33-58.00' N.  lat.  120-29.00' W. 
long.; 

(64)  33-51.00' N.  lat,  120-09.00' W. 
long.; 

(65)  33-38.00'  N.  lat,  119-58.00'  W. 
long.; 

(66)  33-38.00'  N.  lat,  119-50.0C  W. 
long.; 

.  (67)  33-46.25' N.  lat.,  119-49.32' W. 
long.; 

(68)  33-53.82'  N.  lat,  119-53.42'  W. 
long.; 

(69)  33-59.00'  N.  lat,  119-21.00'  W. 
long.; 
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(70)  34°02.00'  N.  lat.,  119°13.00'  W. 

long.; 

(71)  34°01.52'N.  lat.,  119°04.50' W. 

long.; 

(72)  33°58.83'  N.  lat..  119°03.76'  W. 

long.; 

(73)  33°56.55'N.  lat.  118°40.50' W. 

long.; 

(74)  33°51.00'N.  lat..  118°38.00' W. 

long.; 

(75)  33°39.63'  N.  lat..  118°18.75'  W. 

long.; 

(76)  33°35.44'N.  lat..  118°17.57' W. 

long.; 

(77)  33°31.98'  N.  lat..  118°12.59'  W. 

long.; 

(78)  33°33.25'N.  lat..  117°54.15' W. 

long.; 

(79)  33°31.43'  N.  lat..  117°49.84'  W. 

long.; 

(80)  33°16.53'N.  lat..  117''36.13' W. 

long.; 

(81)  33°06.51'N.  lat..  117°24.11'W. 

long.; 

(82)  32°54.11'N.  lat..  117''21.45' W. 

long.; 

(83)  32°46.15'N.  lat..  117°24.26' W. 

long.; 

(84)  32°41.97'  N.  lat..  117°22.10'  W. 

long.; 

(85)  32°39.00'  N.  lat..  117°28.13'  W. 

long.;  and 

(86)  32°34.84'N.  lat..  117°24.62' W. 

long. 

(x)  The  150  ftn  (274  m)  depth  contour 
used  around  islands/seamounts  off  the 
state  of  Cahfomia  is  defined  by  straight 
lines  around  each  island/seamount 
connecting  all  of  the  following  points  in 
the  order  stated: 

(A)  San  Nicholas  Island 

(1)  _33°32.73'  N.  lat..  119°47.00'  W. 

long.; 

(2)  33''14.00'N.  lat.  119°15.00'W. 

long.; 

(3)  33°12.00'  N.  lat.,  119°18.00'  W. 
long.; 

(4)  33°11.00'  N.  lat..  119°26.00'  W. 
long.; 

(5)  33°13.13'  N.  lat..  119°43.19'  W. 
long.; 

(6)  33°13.11'  N.  lat..  119°53.05'  W. 
long.; 

(7)  33°3D.00'  N.  lat.  119°52.00'  W. 
long.;  and 

(8)  33°32.73'  N.  lat..  119°47.00'  W. 
long. 

(B)  Santa  Catalina  Island 

(1)  33°19.00'  N.  lat.  118°15.00'  W. 
long.; 

(2)  33°26.00'  N.  lat..  118°22.00'  W. 
long.; 

(3)  33°28.00'  N.  lat..  118''28.00'  W. 

long.; 

(4)  33°30.00'  N.  lat.  118°31.00'  W. 
long.; 

(5)  33''31.00'N.  lat.  118''37.00' W. 
long.; 

(6)  33''29.00'  N.  lat..  118»41.00'  W. 
long.; 


(7)  33°23.00'N.  lat.  118°31.00'W. 

long.; 

(8)  33°21.00'N.  lat.  118°33.00' W. 
long.; 

(9)  33°18.00'N.  lat.  118°28.00'W. 

long.; 

(10)  33°16.00'N.  lat.  118°13.00'W. 

long.;  and 

(11)  33°19.00'N.  lat.  118=15.00' W. 

long. 

(C)  San  Clemente  Island 

(1)  32°48.50'N.  lat.  118°18.34' W. 

long.; 

(2)  32°56.00'N.  lat..  118°29.00' W. 

long.; 

(3)  33°03.00'  N.  lat..  118°34.00'  W. 

long.; 

(4)  33°05.00'  N.  lat.  118°38.00'  W. 

long.; 

(5)  33''03.00'  N.  lat.  118°40.00'  W. 

long.; 

(6)  32°48.00'N.  lat.  118°31.00' W. 

long.; 

(7)  32°43.00'  N.  lat.  118°24.00'  W. 
long.;  and 

(8)  32°48.50'N.  lat.  118°18.34' W. 
long. 

(D)  Santa  Barbara  Island 

(1)  33°36.06'  N.  lat..  118°57.15'  W. 
long.; 

(2)  33°20.64'N.  lat.  118°59.39' W. 

long.; 

(3)  33°23.00'N.  lat..  119°07.00' W. 

long.; 

(4)  33°43.00'N.  lat.  119''14.00'W. 

long.; 

(5)  33°46.00'N.  lat.  119°12.00' W. 

long.;  and 

(6)  33°36.06'N.  lat.  118°57.15' W. 
long. 

(E)  Orange  County  Seamount 

(1)  33°25.00'  N.  lat..  118°01.00'  W. 
long.; 

(2)  33°25.00'  N.  lat..  117°58.0O'  W. 
long.; 

(3)  33°23.00'N.  lat.  117°58.00' W. 

long.; 

(4)  33°23.00'  N.  lat..  118°01.00'  W. 

long.;  and 

(5)  33°25.00'N.  lat.  118°01.00'W. 

long. 

(xi)  The  50  &n  (91  m)  depth  contour 
off  Oregon  state  which  may  be  used  for 


inseason  management  in  2003  is  defined    long.; 


(8)  44°18.11'  N.  lat.  124°43.74'  W. 
long.; 

(9)  44°15.23'  N.  lat.  124°40.47'  W. 
long.; 

(10)  44°18.80'  N.  lat.  124°35.48'  W. 

long.; 

(11)  44°19.62'  N.  lat.  124°27.18'  W. 

long.; 

(12)  43°56.65'  N.  lat..  124°16.86'  W. 

long.; 

(13)  43°34.95'  N.  lat.  124°17.47'  W. 

long.; 

(14)  43°12.60'  N.  lat..  124°35.80'  W. 

long.; 

(15)  43°08.96'N.  lat..  124°33.77' W. 

long.; 

(16)  42°59.66'  N.  lat..  124°34.79' W. 

long.; 

(17)  42''54.29'  N.  lat..  124°39.46'  W. 

long.; 

(18)  42°46.50'  N.  lat.  124°39.99' W. 

long.; 

(19)  42°41.00'  N.  lat,  124°34.92' W. 

long.; 

(20)  42°36.29'  N.  lat.,  124°34.70'  W. 

long.; 

(21)  42°28.36'  N.  lat..  124°37.90'  W. 

long.; 

(22)  42°25.53'  N.  lat..  124°37.68'  W. 
long.; 

(23)  42°18.64'  N.  lat.  124''29.47'  W. 

long.; 

(24)  42°12.95'  N.  lat..  124''27.34' W. 

long.; 

(25)  42°03.04'  N.  lat.  124°25.81'  W.    ' 
long.;  and 

(26)  42°00.00'  N.  lat.  124°26.21'  W. 

long. 

(xii)  The  150  ftn  (274  m)  depth 
contour  between  46°16'  N.  lat.  and  38° 
N.  lat.  which  may  be  used  for  inseason 
management  in  2003  is  defined  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  46°16.00'  N.  lat..  124°26.15'  W. 

long.; 

(2)  46°13.38'  N.  lat.  l24°31.36'  W. 

long.; 

(3)  46°12.09'  N.  lat,  124°38.39'  W. 

long.; 

(4)  46-09.46'  N.  lat.,  124''40.64'  W. 

long.; 

(5)  46°07.30'  N.  lat.,  124''40.68'  W. 


by  straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  46°16.00'  N.  lat.  124°17.33'  W. 
long.; 

(2)  45''50.88'  N.  lat..  124°09.68'  W. 

long.; 

(3)  45n2.99'  N.  lat.  124°06.71'  W. 

long.; 

(4)  44»52.48'  N.  lat.  124°11.22'  W. 

long.; 

(5)  44°42.41'  N.  lat..  124n9.70'  W. 
long.; 

(6)  44<'38.80'  N.  lat.  124''26.58'  W. 
long.; 

(7)  44°24.99'  N.  lat,  124''31.22' W. 
long.; 


(6)  46°02.76'  N.  lat..  124°44.01'  W. 

long.; 

(7)  46°02.64'  N.  lat..  124°47.96'  W. 

long.; 

(8)  46'»01.22'  N.  lat..  124°43.47'  W. 

long.; 

(9)  45»51.81'  N.  lat.  124°42.89'  W. 
long.; 

(10)  45''45.95'  N.  lat.  124''40.72'  W. 

long.; 

(11)  45''44.11'N.  lat,  124»43.09' W. 

long.; 

(12)  45''34.50'  N.  Ut.  124''30.27'  W. 
long.; 

(13)  45'21.10'N.  lat.  124"'23.11' W. 

long.; 
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(14)  45°09.69'N.  lat..  124°20.45' W. 
long.; 

(15)  44°56.25'N.  lat.  124*27.03' W. 
long.; 

(16)  44°44.47'  N.  lat..  124°37.85'  W. 
long.; 

(17)  44°31.81'  N.  lat..  124°39.60'  W. 
long.; 

(18)44°31.48'N.  lat.  124°43.30' W. 
long.; 

(19)  44°19.70'  N.  lat.,  124°50.88'  W. 
long.; 

(20)  44°12.04'N.  lat..  124°58.16'W. 
long.; 

(21)  44°07.38'  N.  lat..  124°57.87'  W. 
long.; 

(22)  43°57.06'  N.  lat.  124°57.20'  W. 
long.; 

(23)  43°52.52'N.  lat..  124°49.00' W. 
long.; 

(24)  43°51.56'  N.  lat..  124°37.49'  W. 
long.; 

(25)  43°47.83'  N.  lat.,  124''36.43'  W. 
long.; 

(26)  43°31.79'  N.  lat.  124°36.80'  W. 
long.; 

(27)  43°30.78'N.  lat.  124°38.19' W. 
long.; 

(28)  43°29.34'  N.  lat.  124°36.77'  W. 
long.; 

(29)  43°26.46'  N.  lat..  124°40.02'  W. 
long.; 

(30)43°16.15'N.  lat.  124°44.37'W. 
long.; 

(31)  43°09.33'N.  lat.  124°45.35' W. 
long.; 

(32)  43°08.85'  N.  lat..  124°48.92'  W. 
long.; 

(33)  43°03.23'  N.  lat.  124''52.41'  W. 
long.; 

(34)  43°00.25'  N.  lat,  124°51.93'  W. 
long.; 

(35)  42°56.62'  N.  lat..  124°53.93'  W. 
long.; 

(36)  42°54.84'N.  lat..  124°54.01' W. 
long.; 

(37)  42°52.31'  N.  lat..  124°50.76' W. 
long.; 

(38)  42°47.78'N.  lat.  124°47.27' W. 
long.; 

(39)  42°46.32'  N.  lat,  124°43.59'  W. 
long.; 

(40)  42°41.63'  N.  lat,  124°44.07'  W. 
long.; 

(41)  42°38.83'N.  lat..  124°42.77' W. 
long.; 

(42)  42°35.37'  N.  lat,  124°43.22'  VV. 
long.; 

(43)  42'»32.78'  N.  lat.  124°44.68'  W. 
long.; 

(44)  42°32.19'  N.  lat..  124°42.40'  W. 
long.; 

(45)  42°30.28'  N.  lat..  124°44.30'  W. 
long.; 

(46)  42°28.16'  N.  lat..  124°48.38'  W. 
long.; 

(47)  42°18.34'  N.  lat..  124°38.77'  W. 
long.; 

(48)  42°13.65'  N.  lat.  124°36.82'  W. 
long.; 


(49)  42°00.15'  N.  lat..  124°35.81'  W. 
long.; 

(50)  41°47.79'N.  lat.  124*'29.52' W. 
long.; 

(51)  41°21.00'N.  lat..  124°29.00'W. 
long.; 

(52)  41°11.00'  N.  lat.,  124°23.O0'  W. 
long.; 

(53)  41°05.00'  N.  lat..  124°23.00'  W. 
long.; 

(54)  40°54.00'  N.  lat..  124°26.00'  W. 
long.; 

(55)  40°50.00'N.  lat.  124°26.00' W. 
long.; 

(56)  40°44.51'  N.  lat.  124°30.83'  W. 
long.; 

(57)  40°40.61'  N.  lat.  124°32.06'  W. 
long.; 

(58)  40°37.36'N.  lat.  124°29.41' W. 
long.; 

(59)  40°35.64'N.  lat..  124°30.47' W. 
long.; 

(60)  40°37.43'  N.  lat.,  124°37.10'  W. 
long.; 

(61)  40°36.00'N.  lat..  124°40.00' W. 
long.; 

(62)  40°31.59'  N.  lat,  124°40.72' W. 
long.; 

(63)  40°24.64'N.  lat.  124°35.62' W. 
long.; 

(64)  40°23.00'  N.  lat..  124''32.00'  W. 
long.; 

(65)  40''23.39'N.  lat..  124°28.70' W. 
long.; 

(66)  40°22.28'  N.  lat.,  124°25.25' W. 
I6ng.; 

(67)  40°21.90'N.  lat..  124°25.17' W. 
long.; 

(68)  40°22.00'N.  lat..  124°28.00' W. 
long.; 

(69)  40''21.35'  N.  lat.  124°29.53' W. 
long.; 

(70)  40°19.75'  N.  lat.  124°28.98'  W. 
long.; 

(71)  40°18.15'N.  lat,  124"'27.01' W. 
long.; 

(72)  40°17.45'N.  lat..  124°25.49' W. 
long.; 

(73)  40°18.00'  N.  lat..  124°24.00'  W. 
long.; 

(74)  40°16.00'  N.  lat..  124°26.00'  W. 
long.; 

(75)  40°17.00'N.  lat,  124°35.00' W. 
long.; 

(76)  40°16.00'  N.  lat..  124°36.00'  W. 
long.; 

{77)  40°10.07'  N.  lat..  124°22.90'  W. 
long.; 

(78)  40<'07.00'  N.  lat..  124°19.00'  W. 
long.; 

(79)  40°08.10'N.  lat.  124°16.70' W. 
long.; 

(80)  40°05.90'  N.  lat..  124°1 7.77'  W. 
long.; 

(81)  40°01.46'  N.  lat.  124°12.85'  W. 
long.; 

(82)  40''04.32'  N.  lat.,  124«'10.33'  W. 
long.; 

(83)  40°03.21'  N.  lat..  124''08.83'  W. 
long.; 


(84)  40°01.33'  N.  lat..  124°08.70'  W. 
long.; 

(85)  39°5a.51'  N.  lat.  124°12.44'  W. 
long.; 

(86)39°55.73'N.  lat.,  124°07.49' W. 
long.; 

(87)39°34.75'N.  lat..  123°58.50' W. 
long.; 

(88)39°03.07'N.  lat..  123''57.81' W. 
long.; 

(89)  38°52.25'N.  lat.  123°56.25' W. 
long.; 

(90)  38*41.42' N.  lat,  123*46.75' W. 
long.; 

(91)  38*39.47' N.  lat.  123*46.59' W. 
long.; 

(92)  38*35.25' N.  lat.  123*42.00' W. 
long.; 

(93)  38*19.97' N.  lat.  123*32.95' W. 
long.; 

(94)  38*14.43' N.  lat,  123*25.56' W. 
long.; 

(95)  38*09.41'  N.  lat..  123*24.43'  W. 
long.; 

(96)  38*10.10' N.  lat.,  123*27.20' W. 
long.; 

(97)  38*03.82' N.  lat,  123*31.91' W. 
long.; 

(98)  38*00.91' N.  lat.  123*30.32' W. 
long.;  and 

(99)  38*00.00' N.  lat..  123*28.78' W. 
long. 

(20)  Rockfish  categories.  Rockfish 
(except  thomyheads)  are  divided  into 
categories  north  and  south  of  40*10'  N. 
lat.,  depending  on  the  depth  where  they 
most  often  are  caught:  nearshore,  shelf, 
or  slope  (scientific  names  appear  in 
Table  2).  Nearshore  rockfish  are  further 
divided  into  shallow  nearshore  and 
deeper  nearshore  categories  south  of 
40*10'  N.  lat  Trip  limits  are  established 
for  "minor  rockfish"  species  according 
to  these  categories  (see  Tables  2-5). 

(a)  Nearshore  rockfish  consists 
entirely  of  the  minor  nearshore  rockfish 
species  listed  iii  Table  2.  which 
includes  California  scorpionfish. 

(i)  Shallow  nearshore  rockfish 
consists  of  black-and-yellow  rockfish, 
China  rockfish.  gopher  rockfish.  grass 
rockfish,  and  kelp  rockfish. 

(ii)  Deeper  nearshore  rockfish  consists 
of  black  rockfish,  blue  rockfish,  brown 
■-  rockfish,  calico  rockfish,  copper 
rockfish,  olive  rockfish,  quillback 
rockfish,  and  treefish. 

(iii)  California  scorpionfish. 

(b)  Shelf  rockfish  consists  of  canary  ' 
rockfish,  shortbelly 

rockfish,  widow  rockfish,  yelloweye 
rockfish,  yellowtail  rockfish,  bocaccio. 
chilipepper.  cowcod,  and  the  minor 
shelf  rockfish  species  listed  in  Table  2. 

(c)  Slope  rockfish  consists  of  Pacific 
ocean  perch,  splitnose  rockfish. 
darkblotched  rockfish.  and  the  minor 
slope  rockfish  species  listed  in  Table  2. 
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Tahlf  2  -  Minor  Roclcfwh  Species  <e»cludcs  thornvheads) 

Northof40°10-N.lat  •       <in..th  of  40°I0- N  lat. 


NEARSHORE 


black,  Sebastes  melanops 

black  and  yellow,  S.  chrysolmelas 

blue,  S.  mystinus 

brown,  S.  auriculatus 

calico,  S.  dalli 

China,  S.  nebulosus 

copper,  S.  caurinus 

gopher,  S.  camatus 

grass,  S.  rastrelliger 

kelp,  S  atrovirens 

olive,  S.  serranoides 

quillback,  S  maliger 

Ireefish,  S  serriceps 


black,  Sebastes  niKlanops 
black  and  yellow,  S  chrysolmelas 
blue,  S.  mystinus 
brown,  S.  aunculatus 
calico,  S.  dalli 

California  scorpionfish,  Scorpaena  guttata 
China,  Sebastes  nebulosus 
copper,  S.  caurinus 
gopher,  S.  camatus 
grass,  S.  rastrelliger 
kelp.  S.  atrovirens 
olive,  S.  serranoides 
quillback,  S  maliger 
"treefish,  S.  serriceps 


B.  Limited  Entry  Fishery 

(1)  General.  Most  species  taken  in 
limited  entry  fisheries  will  be  managed 
with  cumulative  trip  limits  (see 
paragraph  IV.A.(l)(d),)  size  limits  {see 
paragraph  rV.A.(6)),  seasons  (see 
paragraph  IV.A.  (7)),  and  areas  that  are 
closed  to  specific  gear  types.  The  trawl 
fishery  has  gear  requirements  and  trip 
limits  that  differ  by  the  type  of  trawl 
gear  on  board  (see  paragraph  rV.A.(14)). 
Cowcod  retention  is  prohibited  in  all 
fisheries  and  groundfish  vessels 
operating  south  of  Point  Conception ' 
must  adhere  to  CCA  restrictions  (see 
paragraph  IV.A.  (20)).  Yelloweye 
rockfish  retention  is  prohibited  inthe 


limited  entry  fixed  gear  fisheries.  Most 
of  the  management  measures  for  the 
limited  entry  fishery  are  listed  above 
and  in  the  following  tables:  Table  3 
(North),  Table  3  (South).  Table  4 
(North),  and  Table  4  (South). 

A  header  in  Table  3  (North).  Table  3 
(South).  Table  4  (North),  and  Table  5 
(South)  generally  describes  the  Rockfish 
Conservation  Area  (i.e.,  closed  area)  for 
vessels  participating  in  the  limited  entry 
fishery.  The  RCA  boundaries  are 
defined  by  latitude  and  longitude 
coordinates  (See  paragraph  IV.A.(19). 
earlier)  [Note:  Between  a  line  drawn  due 
south  from  Point  Fermin  (33°  42'  30'  N. 
lat.;  118°  17'  30'  W.  long.)  and  a  line 
drawn  due  west  from  the  Newport 


South  Jetty  (33°  35'  37'  N.  lat.;  117°  52' 
50'  W.  long.,)  vessels  fishing  with  hook- 
and-line  and/or  trap  (or  pot)  gear  may 
operate  from  shore  to  a  boundary  line 
defined  by  coordinates  approximating 
50  fm  (91  m).l 

Management  measures  may  be 
changed  during  the  year  by 
announcement  in  the  Federal  Register. 
However,  the  management  regimes  for 
several  fisheries  (nontrawl  sablefish.  , 
Pacific  whiting,  and  black  rockfish)  do 
not  neatly  fit  into  these  tables  and  are 
addressed  immediately  following  Table 
3  (North),  Table  3  (South).  Table  4 
(North),  and  Table  4  (South). 

BIU.M6  CODE  3410-22-S 


SHELF 


bronzespotted,  S  gilli 
bocaccio,  S.  paucispinis 
chameleon,  S.  phillipsi 
chilipepper.  S.  goodei 
cowcod,  S  levis 
dwarf-red,  S.  rufianus 
flag,  S.  rubrivinctus 
freckled,  S.  leniiginosus 
grcenblotched,  S  rosenblatti 
greenspotted,  S  chlorostictus 
greenstriped,  S.  elongatus 
halfbanded,  S.  semicinclus 
honeycomb,  S  umbrosus 
Mexican,  S.  macdonakli 
pink.  S.  eos 
pinkrose.  S  simulator 
pygmy,  S.  wilsoni 
redstriped,  S.  proriger 
rosethom,  S.  helvomaculatus 
rosy,  S.  rosaceus 
silvergrey,  S.  brevispinis 
speckled,  S.  ovalis 
squarespot,  S.  hopkinsi 
sUrry,  S.  constellatus 
stripeUil,  S.  saxicola 
swordspine,  S.  ensifer 
tiger,  S.  nigorcinctus 
vermilion,  S.  miniatus 
yelloweye,  S.  ruberrimus 


aurora,  S.  aurora 
bank,  S.  rufus 
blackgi!!,  S.  melanostomus 
darkblotched,  S.  crameri 
redbanded,  S.  babcocki 
rougheyc,  S.  aleutianus 
sharpchin,  S.  zacentnis 
shortrakcr,  S.  borealis 
splitnose,  S.  diploproa 
yellowmouth,  S.  reedi 


SLOPE 


bronzespotted,  S.  gilli 
chameleon,  S.  phillipsi 
dwarf-red,  S.  rufianus 
flag.  S.  rubrivinctus 
freckled.  S.  lentiginosus 
grcenblotched.  S.  rosenblatti 
greenspotted,  S  chlorostictus 
greenstriped,  S.  elongatus 
halfbanded,  S  semicinclus 
honeycomb,  S.  ymbrosus 
Mexican.  S.  macdonaWi 
pink.  S.  eos 
pinkrose.  S.  simulator 
pygmy.  S.  wilsoni 
redstriped.  S.  proriger 
rosethom.  S.  helvomaculatus 
rosy.  S.  rosaceus 
silvergrey.  S.  brevispinus 
speckled.  S.  ovalis 
squarespot,  S.  hopkinsi 
sUrry,  S.  constellatus 
stripetail.  S.  saxicola 
swordspine,  S.  ensifer 
tiger.  S.  nigorcinctus 
vermilion.  S.  miniatus 
yellovwye,  S.  ruberrimus 
yelloviruil,  S.  flavidus 


aurora,  S.  aurora 

bank,  S.  rufus 

blackgill,  S.  melanostomus 

darkblotched,  S  crameri 

Pacific  ocean  perch  (POP),  S.  alutus 

redbanded,  S.  babcocki 

rougheye,  S.  aleutianus 

sharpchin,  S.  zaccntrus 

shortraker,  S.  borealis 

yeltowmouth,  S.  reedi 
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Table  3  (North).  Trip  Limits  and  Gear  Requirements^'  for  Limited  Entry  Trawl  Gear  North  of  40''10'  N.  Latitude^ 
Oth«f  Limtts  and  R*quir«m*nts  Apply  -  R«ad  Sections  rv.  A.  and  B.  NMFS  Actions  b«for*  using  this  Ubt*  


JANFEB 

MAR-APR 

1                   MAY-JUN 

JUL-AUG 

SEP-OCT 

NOV-DEC 

RoclrfMi  ConMfvaUon  Arta'^CRCA): 

North  of  40°10-N.laJ. 

100fm-250(m 

(line  modi(ied  to 

irtcorporate  petrale 

sole  (ishing 

grounds) 

100llm-2S0fm 

75  fm -250  fin 

100im-2S0fm 

100(m-250»m(line 

modified  to 

incorporate  petrale 

sole  fishing  grounds) 

Small  foolrope  is  required  shoreward  o(  the  RCA;  Bom  large  and  small  footropes  are  permitted  seaward  of  the  RCA 

A  vessel  may  have  more  than  one  type  o(  limited  entry  bonom  Irawi  gear  on  boafd.  but  the  most  restrictive  Inp  limit  associated  with  the  gear  on  board  applies  for  that  Inp  and  will  count 

toward  (he  cumulative  tnp  limit  (or  that  gear    A  vessel  may  not  have  limited  entry  bottom  trawl  gear  on  board  i(  that  vessel  also  has  trawl  gear  on  board  thai  is  pemiiHed  (or  use  within  a 

RCA.  including  limited  entry  midwaler  trawl  gear,  regardless  o(  nvhether  the  vessel  is  intending  to  fish  within  a  RCA  on  that  fishing  tnp 

See  IV  A  (14KIV)  for  details 

(  (Minor  slope  rockftsh" 

1 .800  lb/  2  months 

2  Pactnc  ocean  parch 

3.000  lb/  2  months 

3  DTS  complex 

4          Sablensh 

6.000  lb/ 2  months                         |                                              7.000  lb/ 2  months 

6.000  tbJ  2  months 

5          Longspne  thomyhead 

8.000  lb/  2  months 

9.000  lb/  2  months 

7.000  lb/ 2  months 

0          Shorlspine  thornyhaad 

2.300lb/2manlhs 

2.400  lb/  2  months 

2.200  lb/  2  monms 

7          Ooversole 

26.000  lb/ 2  months               |                                          25,000  lb/ 2  months 

26,000  lb/  2  months 

S  FlatfWi 

1 

'         AR  ottier  flatfish* 

100.000  lb/ 2 

months 

100.000  lb/  2  months,  no  mor«  than  30.000  lb/  2  momhs  of  which  may  be  pelrale  sole 

100,000  lb/ 2  months 

10          Pelrale  soM 

NoHMTMed 

Nollimiled 

11          Rex  sole 

Included  in  all  other  flatfish 

12           Arrowtooth  flounder 

30.000  lb/ trip      1                                                 60.000  lb/ 2  months:  7.500  lb/ Inp                                                 |        30.000  lb/ Inp 

O  WMUng* 

U          mid-waler  traw( 

20.000  lb/  tnp 

Primary  Season 

10.000  lb/  tnp 

»5  OMMrnsh* 

Not  limited                                                                                                1 

rs  Um  of  small  foolrope  bottom  trawl"  or  mid-walar  Irawl  Is  required  for  tandlng  all  of  the  following  species:                                                                                                      | 

Minor  shelf  rockfish  and  widow 
'"^  rockfish* 

300  lb/  month 

1.000  lb/  month,  no  more  than  200  lb/  month  of  which  may  be  yelloweye 
rockfish 

300  lb/ month 

18  Widow  rockfish 

g  .        md-waler  Irawl  -  permitted  wilhin  l>i« 
*          RCA 

CLOSED* 

Dunng  pnmary  ¥«hiting  season,  m  trips  of  at  least 

lO.OCX)  lb  of  whiting:  combined  widow  and  yellowtail 

limit  of  500  lb/  tnp.  cumulative  widow  limn  of  1 .500 

lb/ month 

CLOSED* 

12.000  lb/ 2  months 

20  Canary  rockfish 

100  lb/ month 

300  lb/ month 

100  lb/  month                         | 

21  Yellowtall 

1 

„          mid-water  trawl  ■  permitted  wtlhin  the 
•'■'           RCA 

CLOSED" 

Dunng  pnmary  whiting  season,  in  Mps  of  at  least  10.000  lb  of  whiting: 

combined  wdow  and  yeliowlail  lirrnt  of  500  lb/  tnp.  cumulative  yeUowtail 

brnt  of  2.000  lb/  month 

18.000  lb/ 2  months 

?3           small  footrope  Iraw," 

In  landings  without  (lalfish.  1.000  lb/  month   As  flallish'  bycalch.  per  tnp  hmil  is  the  sum  of  33%  (by  weight)  of  all  flatfish  except  anowtooth 
flounder,  plus  10%  (by  vveight)  01  arrowlootfi  flounder.  Total  yeHowtail  landings  not  to  exceed  3.000  lb/  month,  no  more  than  1 .000  lb  of 

which  may  be  landed  without  flatfish. 

24  Minor  nearshors  rockfish 

300  lb/  month               ^ 

25  Lingcod* 

BOO  R)/ 2  months       . 

1.000  lb/ 2  months                          |                      800  lb/ 2  months                     | 

1/  Gear  reqwrsmenls  and  pfOfubiUani  am  eiplainad  above   Sea  IV  A  (14) 

2/  "North*  me«it  «0*10'  N  tat  k>  the  U  S  CanaOa  bonier  40*1ff  N  lal  a  about  20  nm  sou«i  ol  Cape  Mendocino.  CA 

31  Bocacoo  and  chikpepper  are  Indudad  m  the  tnp  limits  lor  mmor  shelf  nxkllsn  and  spMnoaa  rockllah  is  mdudad  in  the  tnp  rnvts  tor  mmor  stops  rodiMi 

*l  -oHm"  flalfMi  means  as  llalflsh  at  SO  CFR  eeo  302  ancapl  those  n  Iha  TaMe  3  wMh  species  specific  mjnjgemenl  measures,  including  tnp  Imits 

SI  The  wNlmg  'par  tnp'  bnit  m  the  Eureka  area  shorewanl  d  ttX)  Im  i*  lO.tMO  k/  Inp  throughout  the  year   Outside  Eureka  area,  the  20,1X10  lb/  mp  tnM  appkes.  See  IV  B  (3). 

B/ Ckxed  means  thai «  «  preiobaed  to  lake  and  reUHi.  posseM,  or  land  the  dasvuled  speoes  in  the  bme  or  area  micalad  See  IV  A(7) 

7/  Smaf  fouli^v*  trawl  means  a  ixxiom  traiM  net  with  a  kxmape  no  large'  than  S  nche*  (20  cm)  m  diamewr 

1/  The  nwwTMjm  um  bml  for  Imgcod  is  24  inches  (61  cm)  total  length 

9/  Otter  llah  are  defcied  al  SO  CFR  Seo  302.  as  those  groundfish  species  or  species  groups  (or  whKh  there  is  no  tnp  hmil.  sue  limil.  quota,  or  harvest  guKlekne. 

lOr  The  ^tocktah  Conservaaon  Area*  is  a  gear  and/cr  tector  specific  closed  area  generally  descnbed  by  dep*)  comours  but  speokciey  itekntxl  by  taMong  coordinales  sel  oul 

al  IV  A  (igxe).  thai  may  vary  seasonally  > 

To  ceiiDSrt  pounds  to  kWograms.  dMda  by  2.204*2,  Ihs  number  of  pounds  ki  one  kMogram. 
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Table  3  (South).  Trip  Umits  and  Gear  Requirements^'  for  Limited  Entry  Trawl  Gear  South  of  AO'ACT  N.  Latitude'' 
OWif  Litttite  and  RequiiwwnU  Apply  -  Read  SectJons  IV.  A.  wid  B.  NMFS  Actiofw  twfore  Mtingthis  Ubie 

MAR-APR      T 


Rockfish  Conservatton  Area'*  (RCA): 


40°1ff  -  38*  N  lat. 


38*  -  34*2r  N.  lal 


South  of  34*27-  N.  lat. 


JAN-FEB 


MAY-JUN 


JUL-AUG         I  SEP-OCT 


NOV-OEC 


SOfm-  250fm(kne 
rrodifiedlo 

incorporate  petrale 

sole  Ashing 

grounds) 


50fm-150fm 


60fnv2S0im 


60  fm  -  250  fm 

(hne  modified  to 

ncorporale  pelrale 

sole  fishing  grounds) 


60fm-1S0lm 


100  fm  - 150  (m  along  the  mainland  coast;  shoreline  - 150  (m  around  islands 


Small  foolrope  is  required  shoreward  of  the  RCA;  both  large  and  small  (ootropes  are  permitted  seaward  of  the  FiCA 


A  vessel  may  have  more  than  one  type  of  limited  entry  bottom  Irawl  gear  on  board,  but  the  most  restnctove  tnp  toil  associated  with  the  gear  on  board  appl«s  lor  "«' t"Pa™>  •*=*•"• 

i^J^^^tn^iil^-rp  limit  for  trTgear.  A  vess«  may  not  have  limited  entry  bo«om  Irawl  gear  on  board  K  that  vessel  also  has  Iran- gear  on  boa^  tha  is  pem»tted  (or  use  w««n  a 

RCA  including  limited  entry  midwaler  trawl  gear,  regardless  o(  whether  the  vessel  is  mlending  to  fish  within  a  RCA  on  that  fishing  tnp. 

See  IV  A.(l4Xiv)  for  details. 


f  HMnof  slope  rocfcnsh* 
2  40*1ff-38°N  lal. 

3 


South  of  38' N.  lal. 


4  SpMtnose 

5 40°10'-38'N.lal 

6 


South  of  38*  N.  lat. 


7  DTS  complex 

8  Sablefish 

9  Longspine  thomyf)ead 
f  0  Shortspme  Ihomyfiead 
ff  Dover  sole 


f2  FMtoh 

f3         All  omer  flatfish* 
U  Pelrale  sole 


fS  Rex  sole 

f6  AiTowlooth  flounder 

f7 


f8 


rmd-water  trains 


1.800  b/ 2  months 


30,000  lb/  2  months 


1,800  b/ 2  months 


30,000  b/  2  months 


6.000  lb/  2  months 


8,000  lb  12  months 


2.300  lb/  2  months 


7.000  lb/  2  months 


9.000  lb/ 2  months 


2,400  lb/ 2  months 


26.0001b/ 2  months 


25,000  lb/  2  months 


6,0001b/ 2  months 


7.000  lb/  2  months 


2.200  lb/  2  monms 


26.000  b/  2  months 


70.000  b/  2  months 


No  limit 


70.000  b/  2  months,  no  more  than  10.000  b/  2  months  of  vnhich  may  be  pelrale  sate 


70.000  b/  2  months 


No  hmk 


kiduded  m  al  other  flatfish 


No  limil 


1.000  lb/ 2  months 


Nokmil 


20,0001b/ tnp 


Primary  Season 
(mid-watef  trawl  permitted  within  the  RCA) 
Not  limited 


10.000  b/  tnp 


19  Other  nsh* , . 

20  Use  of  small  footrope  bonowi  bawt"  or  mld^i»atef  trawl  Is  re«|ulred  for  tending  all  of  the  follonrtng  species: 

3001b/ month 

chMlpepper  rockfish* 

22  Widow  rockfish 


23 


mid-«»ater  tra»»l  -  permitted  within  the 
RCA  


24  Canaiy  rockfish 


25  Bocaccio 


26  Coiwcod 


27  Minor  nearshors  roefclMi 

28  Lingcod* 


CLOSED* 


100  b/ month 


3001b/ month 


12.0001b/ 2  months 


100  b/ month 


CLOSED* 


CLOSED* 


3001b/ month 


800b/2months 


1,000  b/ 2  months 


800b/2months 


See  IV  8  P) 


1/Gavraquran«ils  and  prohibilkins  am  explained  above  SeelV  A.(14). 

2/ "Sou*- means  40'IOrN  lat  to  •»  US -Mexico  bolder  4<riOr  N  lal  is  aboU  20  nm  south  of  Cape  Mendocino,  CA 

3/ Yeiowt*!  is  inekxiad  in  fte  Wp  Iknils  kx  minor  shelf  rockfish  and  POP  is  inckxJed  in  the  tnp  kmils  kx  ininor  skipe  iD^ 

4/ TJfter  llatBsh  means  ai  nalhh  at  50  CFR  660  302  except  Siose  in  this  TaWe  3  ii«lh  species  specllic  management  measuna.  nd^ 

»  The  wliilln9>»  kip- IrnkkiSie  Eureka  area  *K«wa.d  of  100  kn  IS  10,000*/ kip  thmughculfie  year  Outsxle  Eur*a  area,  the  20.000  lb/ kip  km*  s 

8/ Ctosed  ineai»  tiat « is  proNbiled  to  take  and  relaki,  possess,  or  land  •»  de*gns«d  species  xi  tiekTO 

7/ Smal  (ootmpe  kaxil  moans  a  boltom  trawl  net  with  a  footrope  no  tagger  ban  8  i^cfies  (20  cm)  in  diameler 

8/TheiTi«»mumsizelxnHtar»ngcodis24lnches(61em)lc«illenBb.  ,.  , 

»  Ober  fish  aro  deflned  al  SO  CFR  680  302.  as  tiose  groundksh  species  or  species  grcx4»  *»  whk»«  bare  is  no  Wp  kmk.  siia  krikt  ««^ 
ia  The  Ttocklteh  Consen^ason  Area- a  a  gear  and/or  ««*»  .peclfc  ctoaed  «ea  g^erally  de«Aed  by  depb  con*«» 

al  IV.  A.(19Xe).  Ihal  may  vary  seasonathr 
To  coB»«t  pounds  »o  kBo^ams.  dhride  by  2.204M.  the  number  of  pounds  to  one  kSooram. 
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Table  4  (North).  Trip  Limits  for  Limited  Entry  Fixed  Gear  North  of  40''10'  N.  Latitude 

Othf  Limits  and  Rtquif  in«nt»  Apply  -  R»»d  Sections  IV.  A.  and  B.  NMFS  Actions  b«for»  using  this  tabto 


JAN-FEB          1          MAR-APf?          |            MAY-JUN           I               JUL-AUG               | 

SEP<xrr       1      Nov-DEC      1 

Rockflsh  Conservation  Area" 
(RCA): 

^4omlO»46•16•N  lat 

Shoreline- 1 00  fm 

46°16'  N  lat  -  Wlff  N  lat. 

27fm-100fm 

1  Minor  slope  rockfteh" 

I.SOOiiy  2  months 

No  more  than  25%  of  the  weight  of  sablefish  landed/  trip 

1.800  lb/ 2  months 

2  Pacific  ocean  perch 

1.800  lb/ 2  months 

3  SabMlsh 

300  lb/  day.  or  1  landing  per  week  of  up  to  800  lb.  not  to  exceed  3.200  lb/  2  months 

4  Longspine  thornyhead 

9.000  \bl  2  months 

5  Shortsplne  thornyhead 

2.000  lb/  2  months 

6  Dover  sole 

5,000  lb/  montfi 

7  Arrmvtooth  flounder 

5  Petraiesole 

9  Rex  sole 

10  All  other  natflsh" 

ff  WMHng" 

10.000  lb/  trip 

Minor  shelf  rockflsh.  widow,  and 
'^  yellowtall  rockflsh* 

.                              200  lb/ month 

13  Canary  rockflsh 

CLOSED* 

14  Yelloweye  rockflsh 

CLOSED* 

15  Cowcod 

CLOSED* 

18  Minor  nearshore  rockUsh 

3.000  lb/  2  months,  no  more  than  900  lb  of  which  may  be  speaes  other  than  black  or  blue  rockfsh* 

17  LIngcod" 

aOSED* 

4001b/ month 

1         CLOSED*        1 

18  Other  fish" 

^k>t  limited                                                                                               | 

1/  "Nortti-  means  40*10°  N  lai  to  trie  U  S  -Canada  boniei   40*10'  N  lal  is  aboul  20  nm  soum  ol  Cape  Mertdocino.  CA 

2/  *Oiher  Hatfish'  means  an  llallisn  at  50  CFR  660  302  except  those  m  itvs  Table  4  witti  species  specilc  management  measures,  including  tnp  Ihtmis 

3/  TThe  wftitmg  'per  tnp'  limit  m  the  Eureka  area  slxyewaid  ol  100  Im  is  10.000  ibf  Inp  Ihrougnout  the  year   Outside  Eureka  area,  ttie  20.000  lb/  tnp  limit  applies    See  IV  B  (3). 

4/  BocaccK)  and  chihpapper  an  included  in  the  tnp  limits  for  mmor  shelf  rockfish  and  splitnose  rockfisti  is  included  in  the  Inp  limits  for  mmor  slope  ixxkfisli 

V  Ck»ed  means  that  it  is  prohibited  lo  take  and  retam.  possess,  or  land  the  designated  species  m  the  time  or  area  indKated    See  IV  A  (7) 

8/  For  black  rockfish  north  o(  Cape  Alava  (48'09'30'  N  lat ).  and  between  Oestnjction  Island  (47*4000'  N  lat )  and  Leadbellar  Point  (46'38'ia*  N  IM ), 

Itiere  IS  an  addiliarial  limit  of  100  lb  or  30  percent  by  weight  o(  all  Ksh  on  board,  whicnever  IS  greater,  per  vessel,  per  fishing  trip      . 
7/  The  minimum  size  limit  for  Imgcod  is  24  inches  (01  on)  tolal  length. 
8/  The  Itockksh  Conservation  Area*  is  a  gear  and/or  sector  specific  ctosed  area  generally  described  by  depth  corMours  but  specifically  defined  by  lal  /kmg  coordmales  set  out 

at  IV  A  (19)(e).  that  may  vary  seasonally 
91  Other  fish  are  defined  at  50  CFR  660  302.  as  those  groundfish  species  or  speoes  groups  for  which  there  is  no  Inp  tmil  size  kinii  quota,  or  harvest  guideline 
To  convert  pounds  to  kilograms,  dhrlde  l>y  2.204S2,  the  nuoibat  of  pound*  In  one  kilogram. 
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Table  4  (South).  Trip  Limits  for  Limited  Entry  Fixed  Gear  South  of  40°10'  N.  Latitude" 

OthT  Limits  arm  Requlrwn>nts  Appty  -  R>ad  S»ctions  tV.  A.  and  B.  hIMFS  Actions  before  using  this  tabte 


Rockflsh  Conservation  Area"  (RCA): 
South  of40''10'N.  lal. 


1  Minor  slope  rockflsh" 

2  40°10'-38°N.  lat. 

3  Sooth  of  38'  N.  lat. 


4  Splitnose 

5  40°10'-38°N.  lat. 
8  South  of  38°  N  lal 

7  Sablefish 

8  40°10*-36°N.  lat. 

9  South  of  36°  N.  lat. 


JAN-FEB 


MAR-APR 


MAY-JUN 


20fm-1S0fm 


JUL-AUG 


20  fm  - 150  fm  -  Between 
a  line  drawn  due  south 

from 

Point  Femnn  (33*  42"  30* 

N.  lal.;  118*  17- 30- W 

long.)  and  a  bne  drawn 

.due 

west  from  the  Newport 

South  Jetty  (33*  35'  37*  N 

lat.;  11 7*  52- 50- W 

long.) 

vessels  fishing  with 

hook&ltne  and/or  trap  (or 

pot)  gear  may  operate 

from  shOfte  to  a  boundary 

Ime  approximating  SO  fm 


SEP-OCT 


NOV-DEC 


20fm-1S0lm 


1,800  »/ 2  months! 


No  more  than  25%  of  weight  of  sablefish  landed/  tnp 


1.800  lb/ 2  months 


30.000  lb/  2  months 


1.B00lb/2months 


10  Longsplne  thornyhead 


11  Shortsplne  tfiomytiead 


12  Dover  sole 


13  Arrowtooth  flounder 


14  Petraiesole 


f  5  Rex  sole 


f  6  All  other  flatflsh" 


17  Whiting" 


18 


Minor  sheH  rockflsh,  widow,  and 
yelkmtall  rockfish" 


f9  Canary  rockflsh 


20  YeNoweye  rockflsh 


21  Cowcod 


22  Bocaccio 


23  Minor  nearshore  rockfish 

24  Shallow  nearshore 

25  Deep  nearshore 

26  California  scorpionfish 


20.000  lb/  2  months 


300  lb/  day.  or  1  landing  per  v»eek  of  up  to  800  lb,  not  lo  exceed  3.200  lb/  2  months 


350 IW  day,  or  1  landing  per  week  of  up  to  1,0501b 


9.000  lb/  2  months 


2.000  lb/  2  months 


5.000  lb/  month 
When  fishing  for  Pacific  sanddabs.  vessels  using  hook-and-line  gear  with  no  more  thani  2  hooks  per  line,  using  hooks  no 
larger  than  "Number  2"  hooks,  which  measure  1 1  mm  (0.44  inches)  point  to  shank,  and  up  to  1  lb  (0  45  kg)  of  weight  per 

line  are  not  subject  to  the  RCAs 


10.000  lb/ trip 


100  lb/  2  month 


CLOSED* 


200  lb/  2  months 


250  lb/  2  months 


200  lb/  2  ninths 


100  Ky  2  months 


CLOSED* 


CLOSED* 


CLOSED* 


CLOSED* 


200  lb/  2  months 


200  lb/  2  months 


CLOSED* 


CLOSED* 


27  Lhigcod*' 


28  Other  fish" 


CLOSED* 


400  lb/ 2  months 


200  lb/ 2  months 


500  lb/ 2  months 


400  lb/  2  months 


800  lb/  2  months 


400  K>/ 2  months 


200  lb/  2  months 


200  lb/ 2  months 


200  lb/ 2  months 


CLOSED' 


400  lb/  month,  when  nearshore  ofien 


CLOSED* 


Notkmited 


1/  'South'  means  40°10'  N  lal  to  the  U  S  -Mexico  border   40*1  a  N  lat  is  about  20  nm  south  ol  Cape  Mendocino.  CA  ^ 

2/ -Omer  flatfish*  means  all  flatfish  at  50  CFR  660  302  except  those  in  tno  Table  4  with  spec«sspecrficmanage.nentmeasu.w.«audingtn^ 

3/ The  whitmg 'per  tnp' tonit  in  the  Eureka  area  shoreward  otlMfm  is  10,000  lb/ tnp  throughout  the  year  Outskle  Eureka  area,  the  20,000  W  tnp  hmd  appkes  SeelVB(3) 

4/  Chilipepper  rockfish  is  inckided  in  the  tnp  limits  kx  minor  Shelf  rockfish  and  PW"  is  included  in  the  tnp  liiwts  for  minor  sl^ 

5/ Ctosed  means  that  it  IS  prohibited  10  take  and  retain,  possess,  or  land  the  designated  species  m  the  time  or  area  mdkaied   See  IV  A  (7). 

6/ The  minimum  size  limit  for  lingcod  is  24  inches  (61  an)  total  length  ,-„„.Hi„-», .- ~* 

7/ The -Rockfish  Conservatkxi  Area' is  a  gear  and/a  sector  speafic  ck»ed  area  generally  described  by  depth  contours  but  specifka^ 

atlV.  A(19)(e)thatmayvaryseasonaly 
8/ Other  fish  are  defined  at  50  CFR  660  302,  as  those  gnwndfish  spec.es  or  speaes  groups  fcx  which  there  is  no  tnp  limit,  size  im^ 

To  convert  pounds  to  kilograms,  divide  by  2.20462.  the  numbwol  pounds  In  one  kilogram.         •  ^ 
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(2)  Sablefish.  The  limited  entry 
sablefish  allocation  is  further  allocated 
58  percent  to  trawl  gear  and  42  percent 
to  nontrawl  gear.  See  footnote  e/  of 
Table  la. 

(a)  Trawl  trip  and  size  limits. 
Management  measiu-es  for  the  limited 
entry  trawl  fishery  for  sablefish  are 
listed  in  Table  3  (North)  and  Table  3 
(South). 

(b)  Nontmwl  (fixed  gear)  trip  and  size 
limits.  To  take,  retain,  possess,  or  land 
sablefish  during  the  primary  season  for 
the  limited  entry  fixed  gear  sablefish 
fishery,  the  owner  of  a  vessel  must  hold 
a  limited  entry  permit  for  that  vessel, 
affixed  with  both  a  gear  endorsement  for 
longline  or  trap  (or  pot)  gear,  and  a 
sablefish  endorsement.  (See  50  CFR 
660.323(a)(2)(i).)  A  sablefish 
endorsement  is  not  required  to 
participate  in  the  limited  entry  daily 
trip  limit  fishery. 

(i)  Primary  season.  The  primary 
season  begins  at  12  noon  l.t.  on  April  1, 
2003,  and  ends  at  12  noon  l.t.  on 
October  31,  2003.  There  are  Jio  pre- 
season or  post-season  closures.  During 
the  primary  season,  each  vessel  with  at 
least  one  limited  entry  permit  with  a 
sablefish  endorsement  that  is  registered 
for  use  with  that  vessel  may  land  up  to 
the  cumulative  trip  limit  for  each  of  the 
sablefish-endorsed  limited  entry  permits 
registered  for  use  with  that  vessel,  for 
the  tier(s)  to  which  the  permit(s)  are 
assigned.  For  2003,  the  following  limits 
are  in  effect:  Tier  1,  53,000  lb  (24,040 
kg);  Tier  2,  24,000  lb  (10,886  kg):  Tier 
3,  14,000  lb  (6,350  kg).  All  limits  are  in 
round  weight.  If  a  vessel  is  registered  for 
use  with  a  sablefish-endorsed  limited 
entry  permit,  all  sablefish  taken  after 
April  1,  2003  count  against  the 
cumulative  limits  associated  with  the 
permit(s)  registered  for  use  with  that 
vessel. 

(ii)  Daily  trip  limit.  Daily  and/or 
weekly  sablefish  trip  limits  listed  in 
Table  4  (North)  and  Table  4  (South) 
apply  to  any  limited  entry  fixed  gear 
vessels  not  participating  in  the  primary 
sablefish  season  described  in  paragraph 
(i)  of  this  section.  North  of  36°  N.  lat., 
the  daily  and/or  weekly  trip  limits 
apply  to  fixed  gear  vessels  that  are  not 
registered  for  use  with  a  sablefish- 
endorsed  limited  entry  permit,  and  to 
fixed  gear  vessels  that  are  registered  for 
use  with  a  sablefish-endorsed  limited 
entry  permit  when  those  vessels  are  not 
f^hing  against  their  primary  sablefish 
season  cumulative  limits.  South  of  36° 
N.  lat.,  the  daily  and/or  weekly  trip 
limits  for  taking  and  retaining  sablefish 
that  are  listed  in  Table  4  (South)  apply 
throughout  the  year  to  all  vessels 
registered  for  use  with  a  limited  entry 
fixed  gear  permit. 


(iii)  Participating  in  both  the  primary 
and  daily  trip  limit  fisheries.  A  vessel 
that  is  eligible  to  participate  in  the 
primary  sablefish  season  may 
participate  in  the  daily  trip  limit  fishery 
for  sablefish  once  that  vessel's  primary 
season  sablefish  limit(s)  have  been  taken 
or  after  October  31,  2003.  whichever 
occurs  first.  No  vessel  may  land 
sablefish  against  both  its  primary  season 
cumulative  sablefish  limits  and  against 
the  daily  trip  limit  fishery  limits  within 
the  same  24  hour  period  of  0001  hour 
l.t.  to  2400  hours  l.t.  If  a  vessel  has  taken 
all  of  its  tier  limit  except  for  an  amount 
that  is  smaller  than  the  daily  trip  limit 
amount,  that  vessel's  subsequent 
sablefish  landings  are  automatically 
subject  to  daily  and/or  weekly  trip 
limits. 

(3)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
found  at  50  CFR  660.306  and  at  50  CFR 
660.323(a)(3)  and  (a)(4). 

(a)  Allocations.  "The  non-tribal 
allocations,  based  on  percentages  that 
are  applied  to  the  commercial  OY  of 
121,200  mt  in  2003  (see  50  CFR  660.323 
(a)(4)),  are  as  follows: 

(i)  Catcher/processor  sector — 41,288 
mt  (34  percent); 

(ii)  Mothership  sector— 29,080  mt  (24 
percent); 

(iii)  Shore-based  sector — 50,904  mt 
(42  percent).  No  more  than  5  percent 
(2,545  mt)  of  the  shore-based  whiting 
allocation  may  be  taken  before  the 
shore-based  fishery  begins  north  of  42° 
N.  lat.  on  June  15,  2003. 

(iv)  Tribal  allocation — See  paragraph 
V. 

(b)  Seasons.  The  2003  primary 
seasons  for  the  whiting  fishery  start  on 
the  same  dates  as  in  2002,  as  follows 
(see  50  CFR  660.323(a)(3)): 

(i)  Catcher/ processor  sector — May  15; 

(ii)  Mothership  sector — May  15; 

(iii)  Shore-based  sector — June  15 
north  of  42°  N.  lat.;  April  1  between 
42°-40°30'  N.  lat.;  April  15  south  of 
40°30'  N.  lat. 

(c)  Trip  limits,  (i)  Before  and  after  the 
regular  season.  The  "per  trip"  limit  for 
whiting  before  and  after  the  regular 
season  for  the  shore-based  sector  is 
announced  in  Table  3  (North)  and  Table 
3  (South),  as  authorized  at  50  CFR 
660.323(a)(3)  and  (a)(4).  This  trip  limit 
includes  any  whiting  caught  shoreward 
of  100  fathoms  (183  m)  in  the  Eureka 
area. 

(ii)  Inside  the  Eureka  100  fm  (183  m) 
contour.  No  more  than  10,000  lb  (4,536 
kg)  of  whiting  may  be  taken  and 
retained,  possessed,  or  landed  by  a 
vessel  that,  at  any  time  during  a  fishing 
trip,  fished  in  the  fishery  management 
area  shoreward  of  the  100  fathom  (183 
m)  contour  (as  shown  on  NOAA  Charts 


18580,  18600,  and  18620)  in  the  Eureka 
area. 

(4)  Black  rockfish.  The  regulations  at 
50  CFR  660.323(a)(1)  state:  "The  trip 
limit  for  black  rockfish  (Sebastes 
melanops)  for  commercial  fishing 
vessels  using  hook-and-line  gear 
between  the  U.S. -Canada  border  and 
Cape  Alava  (48°09'30''  N.  lat.)  and 
between  Destruction  Island  (47°40'00'' 
N.  lat.)  and  Leadbetter  Point  (46°38'10" 
N.  lat.),  is  100  lb  (45  kg)  or  30  percent, 
by  weight  of  all  fish  on  board, 
^whichever  is  greater,  per  vessel  per 
fishing  trip."  These  "per  trip"  limits 
apply  to  limited  entry  and  open  access 
fisheries,  in  conjiuiction  with  the 
cumulative  trip  limits  and  other 
management  measures  listed  in  Tables  4 
(North)  and  Table  5  (North)  of  section 
IV.  The  crossover  provisions  at 
paragraphs  IV.A.  (12)  do  not  apply  to 
the  black  rockfish  per-trip  limits. 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

(1)  General.  Open  access  gear  is  gear 
used  to  take  and  retain  groundfish  from 
a  vessel  that  does  not  have  a  valid 
permit  for  the  Pacific  Coast  groundfish 
fishery  with  an  endorsement  for  the  gear 
used  to  harvest  the  groundfish.  This 
includes  longline,  trap,  pot,  hook-and- 
line  (fixed  or  mobile),  setnet  and 
trammel  net  (south  of  38°  N.  lat.  only), 
and  exempted  trawl  gear  (trawls  used  to 
target  non-groundfish  species:  pink 
shrimp  or  prawns,  and,  south  of  Pt. 
Arena,  CA  (38°57'30"  N.  lat.),  CA 
halibut  or  sea  cuciunbers).  Unless 
otherwise  specified,  a  vessel  operating 
in  the  open  access  fishery  is  subject  to, 
and  must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery.  Groundfish  species 
taken  in  open  access  fisheries  will  be 
managed  with  cumulative  trip  limits 
(see  paragraph  IV.A.(l)(d)),  size  limits 
(see  paragraph  IV.A. (6)),  seasons  (see 
paragraph  IV.A.(7)),  and  closed  areas. 
Cowcod  retention  is  prohibited  in  all 
fisheries  and  groundfish  vessels 
operating  south  of  Point  Conception 
must,  adhere  to  CCA  restrictions  (see 
paragraph  IV.A.(19)).  Retention  of 
yelloweye  rockfish  and  canary  rockfish 
and,  south  of  40°10'  N.  lat.,  bocaccio  is 
prohibited  in  all  open  access  fisheries. 
The  trip  limits,  size  limits,  seasons,  and 
other  management  measures  for  open 
access  groundfish  gear,  including 
exempted  trawl  gear,  are  listed  in  Table 
5  (North)  and  Table  5  (South).  A  header 
in  Table  5  (North)  and  Table  5  (South) 
approximates  the  RCA  (i.e.,  closed  area) 
for  vessels  participating  in  the  open 
access  fishery.  (Note:  Between  a  line 
drawn  due  south  from  Point  Fermin 
(33°42'30''  N.  Jat.;  IIS'IZ'SO"  W.  long.) 
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and  a  line  drawn  due  west  ftxim  the 
Newport  Soudi  Jetty  (33°35'37''  N.  lat.; 
117°52'50''  W.  long.,)  vessels  fishing 
with  hook-and-line  and/or  trap  (or  pot) 
gear  may  operate  from  shore  to  a 
boundary  line  approximating  50  fm  (91 
m)  in  the  months  of  July  and  August.] 
For  vessels  participating  in  exempted 


trawl  fisheries,  the  RCAs  are  the  same 
as  those  for  limited  entry  trawl  gear. 
Exempted  trawl  gear  RCAs  are  detailed 
in  the  exempted  trawl  gear  sections  at 
the  bottom  of  Table  5  (North)  and  Table 
5  (South).  Retention  of  groundfish 
caught  by  exempted  trawl  gear  is 
prohibited  in  the  designated  RCAs.  The 


trip  limit  at  50  CFR  660.323(a)(1)  for 
black  rockfish  caught  with  hook-and- 
line  gear  also  applies.  (The  black 
rockfisM  limit  is  repeated  at  paragraph 
IV.B.(4).) 
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Table  5  (North).  2003  Trip  Limits  for  Open  Access  Gears  North  of  40''10'  N.  Latitude^' 

other  Limits  and  R>quirtwnt»  Apply  -  R»ad  S»ctions  IV.  A.  and  C.  NMFS  Action*  b»for»  using  this  tabl> 


1           JAN-FEB          1          MAR-APR                    MAY-JUN 

JUL-AUG 

SEP-OCT          1          NOV-DEC 

Rockfish  Conservation  Area*  (RCA): 

Noun  of  46°i6'  N  lai. 

Olm-IOOfm 

ae-IBN  laf  -40°10'N  lal 

27  fm  - 100  ftn 

»  Minor  slope  rodttish" 

Pel  trip,  no  frxxe  Itian  25%  of  weight  o(  me  sablefish  landed 

2  Pacific  ocean  perch 

100  lb/ month 

3  Sableflsh 

300  KV  day.  or  1  landing  per  week  of  up  to  800  lb.  not  to  exceed  3  200  lb/  2  months 

4  Thornytieads 

CLOSED* 

5  Dover  sole 

3.000  Mt/monlh.  no  nwre  tfian  300  lb  of  wftiich  may  be  speoes  other  Ifian  Paofic  sanddalw. 

6  Arroovtooth  flounder 

7  Pelrale  sole 

•  Rex  sole 

9  AN  other  flatfish*                   i 

f'O  Whiting 

300  lb/  month 

Minor  sheif  rockfish,  widow  and 
"  yellowtall  rockfish" 

200  lb/ month 

12  Canary  rockfish 

CLOSED* 

13  Yelloweye  rockfish 

aOSED* 

14  Cowcod 

aOSED* 

f  5  Minor  nearshore  rockfish 

3.000  lb/  2  months  no  more  than  900  lb  of  which  may  be  species  other  than  black  or  bkie  rockfish" 

»«  Lingcod" 

CLOSED* 

300  lb/  month                                                (XOSED*        | 

n  Other  Fish' 

r4ot  limited                                                                                                | 

ia  PINK  SHRIMP  EXEMPTED  TRAWL  (not  subject  to  RCAs)                                                                                                                                                                                                    | 

* 
»9         North 

Effecth^  April  1  •  October  31.  2003:  groundfish  500  lb/day.  multiplied  by  the  number  of  days  of  the  trip,  not  to  exceed  1  500 

lb/trip    The  following  sublimits  also  apply  and  are  counted  toward  the  overall  500  lb/day  and  1.500  lb/trip  groundfish  limits 

lingcod  300  lb/month  (minimum  24  inch  size  limit),  sablefish  2.000  ItVnxxith:  canary,  thomyheads  and  yelloweye  rockfish  are 

PROHIBITED    All  other  groundfish  species  taken  are  managed  under  the  overall  500  lb/day  and  1 .500  Ib/tnp  groundfish  limits 

landings  of  these  species  count  toward  the  per  day  and  per  tnp  groundfish  limits  and  do  not  have  speoes-specific  limits    The 

amount  o(  groundfish  landed  may  not  exceed  tfie  amount  of  pink  shnmp  Landed 

20  PRAWN  EXEMPTED  TRAWL  (nof  subi«Cl  10  fKAs)                                                                                                                                                                                                               | 

21           North 

Groundfish  3(X)  Ib/lrip.  Limits  and  closures  in  this  table  also  apply  and  are  counted  toward  the  300  lb  groundfish  per  tnp  limit. 

The  amount  of  groundfish  landed  may  not  exceed  the  amount  of  the  target  species  landed,  except  that  the  amount  of  spiny 

dogfish  landed  may  exceed  the  amount  of  target  species  landed    Spiny  dogfish  are  limited  by  the  300  Ib/trip  overall  groundfish 

limit   The  daily  tnp  limits  for  sablefish  coastwide  and  tf)e  overall  groundfish  "per  trip"  liml  may  not  be  multiplied  by  the  number  of 

days  ol  ttw  trip. 

1/  "North'  means  40*10'  N  lat  to  ttie  U  S  -Canada  border    40*10'  N  lal  is  atxxjl  20  nm  south  d  Cape  Mendocino.  CA 

2/  Bocaccio  arx)  chilipepper  rockAsne*  are  mduded  n  Ihe  tnp  Inula  lor  mmar  shelf  rockfish  and  spklnose  rockfish  is  inckxted  in  the  tnp  hmils  for  mnor  slope  rockHah 

3/  'Otfier  flatfish'  means  all  flatfish  at  SO  CFR  660  302  except  those  m  tr>is  Table  5  with  species  specific  management  measures,  including  tnp  hmtls 

4/  For  Mack  rockfisn  nonh  of  Cape  Alava  (48'09°]0'  N  lal ).  and  between  Deslnjction  Island  (47*40'  N  lal )  and  Leadbetter  Poinl  (46''38'10r  N  lat ). 

Iherff  IS  an  additional  limit  of  100  lbs  or  30  percent  by  weighf  ot  all  fish  on  board.  whicf>ever  is  grfaier.  per  vessel,  per  fishing  rnp 
il  Closed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  m  the  lime  or  area  indicated    See  IV  A  (7). 
8/  The  size  Nmil  for  lingcod  is  24  inches  (61  cm)  total  length 

7/  Other  fish  are  defined  at  SO  CFR  660  302,  as  those  groundfish  species  or  species  groups  kx  which  there  is  no  tnp  Mnt.  size  hniit.  quota,  or  hanesl  gmdekne 
8/  The  'Rockfish  Conservation  Area*  is  a  gear  and/or  seclor  specific  closed  area  generally  descnbed  by  deplh  contours,  but  speofically  defined  l>y 

lat  /long  coordinates  set  out  at  IV  A  (19Ke).  that  may  vary  seasonally 
To  convert  pounds  lo  kilograms,  divide  by  2  204(2,  the  number  ol  pounds  In  on*  kilogram. 
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Table  5  (South).  2003  Trip  Limits  for  Open  Access  Gear*  South  of  40°10'  N.  Latitude*' 

other  Umns  and  Requlreiiients  Apply  -  Reed  Sections  IV.  A.  and  C.  NMFS  Actions  betore  using  this  table 

I  JAN-FEB  I    MAR.APR    |  MAY-JUN 

Rockfish  Conservalion  Aisa"  (RCA): 


JUL-AUG 


s£p-cx:t 


NOV-DEC 


Souei  0)  40*10' NIM 


t  mnor  slope  rockUsh* 

2  40'10'-38*N  lal 

3  Sou«iof3«*N  lal 


4  SpHlnese 


5  SabMlsh 

6  40''lir-38*N,  lal 

7  South  of  36*  N  lat 


a  TiMmyheads 
9  4g'IO--34'2rN  lal 

10  Sou«iof34*2rN  lal 


ft  Dover  sola 


>2  Aiiuwtooth  Bowidsr 


13  Pitralesol* 

14  Rex  sole 

IS 


20kn-1S0*n 


JOkn-ISOlm 

Between  a  line  drawn  due  south  kom 
Pokit  Femwi  (33*  47  30- N  lat.liriT 
30*  W  long  I  and  a  kne  drawn  due  west 
from  »«e  Newpon  Sou*  Jeoy  (33*  3S'  3r 

N  lat.  117*52  50- w  tong  .) vessels 

tshmg  wrih  hook&kne  and/or  np  (or  pal) 

gear  may  operate  from  shore  lo  a 

boundaiy  kne  appnwmatoig  50  fm 


'20fm-1S0kii 


Perlr».noinoce»ian25%ofweiahlol»iesable«ith&nded 


10.000  Ibf  2  months 


200  ttV  month 


30016/ day.  on  landing  per  week  of  up  to  800  lb.  nollB  exceed  3.200  til  2  months 


350  *)/  day.  or  1  landing  per  week  of  up  lo  1.050  ») 


CLOSED* 


50  Ibf  day.  no  more  »tan  2.000  lb/2morilhs 


3  000  «)/moo«h.  no  more  »ian  300*  of  which  may  be  speoes  other  than  Padfcsanddabs   When  fishing  tor  Paofic  sanddabs.  vessels 

'using  hook-and-kne  gear  with  no  more  than  1 2  hooks  per  line,  using  hooks  no  larger  than  -Number  r  hooks,  whch  measure  1 1  mm 

(0  44  mcties)  pomt  to  shank,  and  up  to  1  lb  of  weight  per  Sne  are  not  subject  to  the  RCAs 


16  WfnMinQ 


17 


IMner  shali  recklMi,  widow  and 
chilipepper  recfctWi* 


II  Canary  rackllsk 


f9  Yelloweye  recklieh 


20  Cowced 

21 


n  Mhier  naanlwra  rockfish 

23 

24 

2S 

20  I 


Sh^tow  nearshore 
Deep  nearshore 


CaMomia  scorpionish 


77  Other  Fish* 


aooib/monei 


100fe/2monti 


CLOSED* 


200  «>/ 2  months 


2S0b/2montti$ 


200  Ry  2  montis 


100lb'2nion«» 


CLOSED* 


CLOSED* 


CLOSED* 


CLOSED* 


200  (>/ 2  nnntis 


200b/2niomhs 


CLOSED* 


CLOSED* 


CLOSED* 


400k/2mon*is 


200  «!/ 2  months 


SOOIItf  2  months 


400  W  2  nioneis 


BO0l>/2moMhs 


400b/2mon»is 


200Nk'2  montfis 


200  h/2 


2aOb/2mon*is 


CLOSED* 


300  (>/  monn.  whan  nearshore  open 


CLOSED* 


20  PIK  81 WMW  EXEMPTED  TRAWL  GEAR    (not  s.4jiecf  to  Rt^Aa) 


SouCl 


bar  31  !••»:  Groundfch  500  kiWay.mulMied  by  the  number  of  days  o»«>e  alp.  not  to  exceed  1J00»(*» 
aHojBOly  Bid  are  oountodtowanl»ieoveraiSOO«>«ay  and  1.500  tohripgroondkshlmns   kngoadSOOW 

ndkigsoftM 
gioundfahl 


The  htoelnB  «**.«*  al»  apply  a«d  are  oountod  to-ani  •»  overal  SOO  fcWay  a|^l.500te^^ 
mcnih  (mkilmum  24  ill*  siie  Iknk);  sawellsh  2.000  W  mon*:  canani.  ihom/»ads  and  yritoi«y^^ 
ground^  spec*  l*«  are  manag.)  under  tto  o«»*l  SOO  fcWay  and  1 .500  lb«r^9|«^ 

toweBl«ieperday»rtper»»giound«shim«sanddonolhavespecies-spealicto™«s   Hie  amount  of  groundftsh  landed  may  not 

exceed  Ke  amount  of  pink  shrimp  landed 


30  PIM»WAWO.SO>JTH  OF  JfSrWM.  LAT..  CAUFOWWUMAUBtlTAWOaeA  CUCUMBER  EXEMPTED  TRAtW. 

31  

32  40riff-38'N  lat 
W  3«'-S4*2rN.  lat 


EKEMPTEO  THMML  RocfclMi  Coneervation  Araa'fWCA): 


34 


Sou«<o<34*2rN  lal 


S0im-2S0fm 


SOkn-tSOfm 


60kn-2S0kn 


S0kn-150kn 


100  kn  -  ISO  ftn  akmg  the  mainland  coast  «hor««ne  ■ 


GnundtshSOOIbnnp.  Trip  km«s  m  Bw  tiMe  also  apply  and  are  oountod  towam  fte  300  *  groundUsh  per  top  kmll   1T»amounl.i< 
gmundksh  landed  may  not  e««Kl  •»  amount  of  die  target  speties  landed.  e«.pt««  »e«r^ 
j^r«nountofl«g«specleslanded.  Spiny dogfch are kmlled by •- 300 W overall gwundkshiNn*  The d*y^^ 

eoestwide  andfcomJheSs  sou*  ot  PI  Conceplton  and  »»  overaa  groundksh  *per  irp- km.  may  «^ 
daysofthetop   Vesse»ipar«dpaingin*eCaiton*ahil»«<ishe.y southof 3«*S730-N  l«  wBafcw.dto(1)l.nd j»^^^ 
^wndSrt  wl*^  W^Smenl  provkled  eu.  at  kM«  one  Cakk«k.  ha»- * 

Caktamia  sooiptoHish  (CaMomia  sooiptonfish  is  alK)  si*iecl  to  •»  *lp  lio*  and  e*»»es  m  »ne  O) 


WScaPrMaMS40'10'fl  M.toaieUS.4<eiioobo>dH  40*10' N  Iji  is  about  20  (»n  sbi*  of  Cape  Mendodito.  CA. 
2/ Y****  lOddW  ■  krtidad  m  »•  »*  kiiias  tor  oiinor  ske«  rockfiih  and  POP  is  in***  in  the  »ip  links  tor  mieer  I 
31  t)iier  *i»h*  i«»«»  «  Wltah  al  SO  CFR  660  302  excepi  tioaa  «•»  Tabli  »  wi«<  species  spedic  mamgemeie  aieaSMes. 

41 TM  slat  ian  tor  MtCDd  is  24  inches  (S 1  on)  »UI  length. 

S»  C*aad  «e««  iial  ••  p«>h*ied  to  take  and  lelain.  possess,  or  land  d«  desipnued  spedas  «i  the  time  or  area  ndieai 

«( 0B»  fch  are  aefcad  ai  SO  CFR  eao  302.  as  those  gmuexPlsh  jpedes  or  speoas  jioups  l»r  «4»ch  totie  is  no  »ip  Irail, 
7/ Tito -lloadbt.  Coneenaikin  Ama*  is  a  gear  SMltor  tKaer  ipac*  diwed  a«  panaraay  «esa*«l  by  a«»  oirewirs.  ^ 

MJta«.  oostdinaMs  sal  out  al  N.  A.(1*)I*>.  toal  may  vary  >easa<u«y. 
Teteeieit i.kileiiime.dkrld.ky2J0«B.t>e 


I   SecIV  A47) 

iaini(.q«U.orkanefl 

seecjScaaydetinaday 


BUJNG  (»0C  3610-22-C 


11226 


Federal  Register / Vol.  68,  No.  45 /Friday,  March  7,  2003 /Rules  and  Regulations 


(2)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  spot  and  ridgeback  prawns, 
California  halibut,  or  sea  cucumbers. 
[Note:  The  States  uf  California  and 
Washington  will  likely  prohibit  trawling 
for  spot  prawn  beginning  in  2003,  while 
the  State  of  Oregon  will  likely  begin 
phasing  out  trawling  for  spot  prawn  in 
2003]  Trip  limits  and  RCAs  for 
groundfish  retained  in  the  spot  and 
ridgeback  prawn,  California  halibut,  or 
sea  cuQumber  fisheries  are  in  Table  5 
(North)  and  Table  5  (South).  The  tables 
also  generally  describe  the  RCAs  for 
vessels  participating  in  these  fisheries, 
(a)  State  law.  The  trip  limits  in  Table  5 
(North)  and  Table  5  (South)  are  not 
intended  to  supersede  any  more 
restrictive  State  law  relating  to  the 
retention  of  groundfish  taken  in  shrimp 
or  prawn  pots  or  traps. 

(d)  Participation  in  the  California 
halibut  fishery.  A  trawl  vessel  will  be 
considered  participating  in  the 
California  halibut  fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  660.333  for  trawl  gear; 
.  (ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena,  CA;  and 

(iii)  The  landing  includes  California 
halibut  of  a  size  required  by  California 
Fish  and  Game  Code  section  8392(a), 
which  states:  "No  California  halibut 
may  be  taken,  possessed  or  sold  which 
measures  less  than  22  in  (56  cm)  in  total 
length,  unless  it  weighs  4  lb  (1.8144  kg) 
or  more  in  the  round,  3  and  one-half  lbs 
(1.587  kg)  or  more  dressed  with  the 
head  on,  or  3  lbs  (1.3608  kg)  or  more 
dressed  with  the  head  off.  Total  length 
means  "the  shortest  distance  between 
the  tip  of  the  jaw  or  snout,  whichever 
extends  farthest  while  the  mouth  is 
closed,  and  the  tip  of  the  longest  lobe  of 
the  tail,  measured  while  the  halibut  is 
lying  flat  in  natural  repose,  without 
resort  to  any  force  other  than  the 
swinging  or  fanning  of  the  tail." 

(c)  Participation  in  the  sea  cucumber 
fishery.  A  trawl  vessel  will  be 
considered  to  be  participating  in  the  sea 
cucumber  fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena,  CA;  and 

(iii)  The  landing  includes  sea 
cucumbers  taken  in  accordance  with 
California  Fish  and  Game  Code,  section 
8405,  which  requires  a  permit  issued  by 
the  State  of  California. 

(3)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  pink  shrimp.  Trip  limits  for 
groundfish  retained  in  the  pink  shrimp 
fishery  are  in  Table  5  (North)  and  Table 


5  (South).  Notwithstanding  section 
IV.A.(ll),  a  vessel  that  takes  and  retains 
pink  shrimp  and  also  takes  and  retains 
groiuidfish  in  either  the  limited  entry  or 
another  open  access  fishery  during  the 
same  applicable  cumulative  limit  period 
that  it  takes  and  retains  pink  shrimp 
(which  may  be  1  month  or  2  months, 
depending  on  the  fishery  and  the  time 
of  year),  may  retain  the  larger  of  the  two 
limits,  but  only  if  the  limit{s)  for  each 
gear  or  fishery  are  not  exceeded  when 
operating  in  that  fishery  or  with  that 
gear.  The  limits  are  not  additive;  the 
vessel  may  not  retain  a  separate  trip 
limit  for  each  fishery. 

D.  Recreational  Fishery 

Federal  recreational  groundfish 
regulations  are  not  intended  to 
supersede  any  more  restrictive  State 
recreational  groundfish  regulations 
relating  to  federally-managed 
groundfish. 

(1)  Washington.  For  each  person 
engaged  in  recreational  fishing  seaward 
of  Washington,  the  groundfish  bag  limit 
is  15  groundfish,  including  rockfish  and 
lingcod,  and  is  open  year-round  (except 
for  lingcod).  The  follo3Ming  sublimits 
and  closed  areas  apply: 

(a)  Yelloweye  Rockfish  Conservation 
Area.  The  Yelloweye  Rockfish 
Conservation  Area,  or  YRCA,  is  a  "C- 
shaped"  area  which  is  closed  to 
recreational  groundfish  and  halibut 
fishing.  The  YRCA  is  defined  by  latitude 
and  longitude  coordinates  specified  at 
50  CFR  660.304(d). 

(b)  Rockfish.  In  areas  seaward  of 
Washington  that  are  open  to  recreational 
groundfish  fishing,  there  is  a  10  rockfish 
per  day  bag  limit,  of  which  no  more 
than  1  may  be  canary  rockfish.  Taking 
and  retaining  yelloweye  rockfish  is 
prohibited. 

(c)  Lingcod.  Recreational  fishing  for 
lingcod  is  closed  between  January  1  and 
Maroh  15,  and  between  October  16  and 
December  31.  In  areas  seaward  of 
Washington  that  are  open  to  recreational 
groundfish  fishing  and  when  the 
recreational  season  for  lingcod  is  open 
(i.e.,  between  March  16-October  15), 
there  is  a  bag  limit  of  2  lingcod  per  day, 
which  may  be  no  smaller  than  24  in  (61 
cm)  total  length. 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  Oregon  are  2  lingcod  per 
day,  which  may  be  no  smaller  than  24 
in  (61  cm)  total  length;  and  10  marine 
fish  per  day,  which  excludes  salmon, 
tuna,  surfyerch,  sanddab,  lingcod,  and 
baitfish,  but  which  includes  rockfish 
and  other  groundfish.  The  minimum 
size  limit  for  cabezon  retained  in  the 
recreational  fishery  is  15  in  (38  cm). 
Within  the  10  marine  fish  bag  limit,  no 


more  than  1  may  be  canary  rockfish,  no 
more  than  1  may  be  yelloweye  rockfish 
and  when  the  all-depth  recreational 
fisheries  for  Pacific  halibut 
{Hippoglossus  stenolopis)  are  open,  the 
first  Pacific  halibut  taken  of  32  in  (81 
cm)  or  greater  in  length  may  be  retained. 
During  the  all-depth  recreational 
fisheries  for  Pacific  halibut,  vessels  with 
halibut  on  board  may  not  take  and 
retain,  possess  or  land  yelloweye 
rockfish  or  canary  rockfish. 

(3)  California.  Seaward  of  California 
(north  and  south  of  40°10'  N.  lat.), 
California  law  provides  that,  in  times 
and  areas  when  the  recreational  fishery 
is  open,  there  is  a  20-fish  bag  limit  for 
all  species  of  finfish,  within  which  no 
more  than  10  fish  of  any  one  species 
may  be  taken  or  possessed  by  any  one 
person.  Retention  of  cowcod  is 
prohibited  in  California's  recreational 
fishery  all  year  in  all  areas. 

(a)  North  of4ff'l(f  N.  lat.  North  of 
40°10'  N.  lat.  to  the  California/Oregon 
border,  California's  recreational 
groiuidfish  fishery  will  generally 
conform  with  Oregon's  recreational 
regulations  (see  IV.D.(2)).  For  each 
person  engaged  in  recreational  fishing 
seaward  of  California  north  of  40°10'  N. 
lat.,  the  following  seasons,  bag  limits, 
and  size  limits  apply: 

(i)  RCG  Complex.  The  California 
rockfish,  cabezon,  greenling  complex 
(RCG  Complex),  as  defined  in  State 
regulations  (Section  1.91,  Title  14, 
California  Code  of  Regulations), 
includes  all  rockfish,  kelp  greenling, 
rock  greenling,  and  cabezon.  This 
category  does  not  include  California 
scorpionfish,  also  known  as  "sculpin." 

(A)  Seasons.  North  of  40°10'  N.  lat., 
recreational  fishing  for  the  RCG 
Complex  is  open  from  January  1  through 
December  31. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
North  of  40°10'  N.  lat.,  the  bag  limit  is 
10  rockfish  per  day,  of  which  no  more 
than  2  may  be  bocaccio,  1  may  be 
canary  rockfish,  and  no  more  than  1  per 
day  up  to  a  maximum  of  2  per  boat  may 
be  yelloweye  rockfish.  The  following 
daily  bag  limits  also  apply:  no  more 
than  10  cabezon  per  day  and  no  more 
than  1 0  greenling  (kelp  and/or  rock 
greenling)  per  day.  Multi-day  limits  are 
authorized  by  a  valid  permit  issued  by 
California  and  must  not  exceed  the  daily 
limit  multiplied  by  the  number  of  days 
in  the  fishing  trip. 

(C)  Size  limits.  The  following  size 
limits  apply:  bocaccio  may  be  no 
smaller  than  10  in  (25  cm)  total  length; 
cabezon  may  be  no  sfnaller  than  15  in 
(38  cm)  total  length;  and  kelp  and  rock 
greenling  may  be  no  smaller  than  12  in 
(30  cm)  total  length. 
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(D)  Dressing/Filleting.  Cabezon,  kelp 
greenling,  and  rock  greenling  taken  in 
the  recreational  fishery  may  not  be 
filleted  at  sea.  Rockfish  skin  may  not  be 
removed  when  filleting  or  otherwise 
dressing  rockfish  taken  in  the 
recreational  fishery.  The  following 
rockfish  filet  size  limits  apply:  bocaccio 
filets  may  be  no  smaller  than  5  in  (12.8 
cm)  attd  brown-skinned  rockfish  fillets 
may  be  no  smaller  than  6.5  in  (16.6  cm). 
"Brown-skinned"  rockfish  include  the 
following  species:  brown,  calico, 
copper,  gopher,  kelp,  olive,  speckled, 
squarespot,  and  yellowtail. 

(ii)  Lmgcod. — (A)  Seasons.  North  of 
40°10'  N.  lat.,  recreational  fishing  for 
lingcod  is  open  from  January  1  through- 
December  31. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
North  of  40°10'  N.  lat.,  the  hag  limit  is 
2  lingcod  per  day.  Multi-day  limits  are 
authorized  by  a  valid  permit  issued  by 
California  and  must  not  exceed  the  daily 
limit  multiplied  by  the  number  of  days 
in  the  fishing  trip. 

-  (C)  Size  limits.  Lingcod  may  be  no 
smaller  than  24  in  (61  cm)  total  length. 
(D)  Dressing/Fileting.  Lingcod  filets 
may  be  no  smaller  than  16  in.  (41  cm) 
in  length  . 

(b)  South  of  40°!  Of  N.  lat.  For  each 
person  engaged  in  recreational  fishing 
seaward  of  California  south  of  40°10'  N. 
lat.,  the  following  seasons,  bag  limits, 
size  limits  and  closed  areas  apply: 

(i)  Closed  Areas.— (A)  Cowcod 
Conservation  Areas.  Coordinates 
defining  the  boundaries  of  the  Cowcod 
Conservation  Areas  (CCAs)  are 
described  in  Federal  regxdations  at  50 
CFR  660.304(c).  Recreational  fishing  for 
all  groundfish  is  prohibited  within  the 
CCAs,  except  that  fishing  for  sanddabs 
is  permitted  subject  to  the  provisions  in 
paragraph  IV.D.(3)(iv)  and  that  fishing 
for  species  managed  under  this  section 
(not  including  cowcod,  bocaccio, 
canary,  and  yelloweye  rockfish)  are 
permitted  in  waters  shoreward  of  the 
20-fm  (37-m)  depth  contour  within  the 
CCAs  bom  July  1  through  December  31, 
2003,  subject  to  the  bag  limits  in  this 

(B)  South  of  40°10'  N.  lat.,  recreational 
fishing  for  all  groundfish,  including 
lingcod,  is  prohibited  seaward  of  the  20- 
fm  (37-m)  depth  contour,  except  that 
recreational  fishing  for  sanddabs  is 
permitted  seaward  of  the  20-fm  (37-m) 
depth  contour  subject  to  the  provisions 
in  paragraph  IV.D.{3){iv). 

(li)  RCG  Complex.  The  California 
rockfish,  cabezon,  greenUng  complex 
(RCG  Complex),  as  defined  in  State 
regulations  (Section  1.91.  Title  14, 
California  Code  of  Regulations), 
includes  all  rockfish,  kelp  greenling, 
rock  greenling.  and  cabezon.  This 


category  does  not  include  California 
scorpionfish,  also  known  as  "sculpin." 

(A)  Seasons.  South  of  40°10'  N.  lat., 
recreational  fishing  for  the  RCG 
Complex  is  open  from  July  1  through 
December  31  (i.e.,  it's  closed  from 
January  1  through  June  30).  When 
recreational  fishing  for  the  RCG 
Complex  is  open,  it  is  permitted  only 
inside  the  20-fm  (37-m)  depth  contoitt, 
subject  to  the  bag  limits  in  paragraph  (B) 
of  tins  section. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
South  of  40°10'  N.  lat.,  in  times  and 
areas  when  the  recreational  season  for 
the  RCG  Complex  is  open,  there  is  a 
limit  of  2-hooks  and  one  line  when 
fishing  for  rockfish,  and  the  bag  limit  is 
10  RCG  Complex  fish  per  day  (not 
including  bocaccio,  canary  rockfish, 
yelloweye  rockfish  and  cowcod,  which 
are  prohibited),  of  which  up  to  10  may 
be  rockfish,  no  more  than  2  of  which 
may  be  shallow  nearshore  rockfish. 
[Note:  The  shallow  nearshore  rockfish 
group  off  California  are  composed  of 
kelp,  grass,  black-and-yellow,  China, 
and  gopher  rockfishes.]  Also  within  the 
10  RCG  Complex  fish  per  day  limit,  no 
more  than  2  fish  per  day  may  be 
greenling  (kelp  and/ or  rock  greenling) 
and  no  more  than  3  fish  per  day  may  be 
cabezon.  Lingcod,  California 
scorpionfish  and  sanddabs  taken  in 
recreational  fisheries  off  California  do 
not  coimt  toward  the  10  RCG  Complex 
fish  per  day  bag  limit.  Multi-day  limits 
are  authorized  by  a  valifi  permit  issued 
by  California  and  must  not  exceed  the 
daily  limit  multiplied  by  the  niunber  of 
days  in  the  fishingtrip. 

(C)  Size  limits.  The  following  size 
limits  apply:  cabezon  may  be  no  smaller 
than  15  in  (38  cm)  and  kelp  and  rock 
greenling  may  be  no  smaller  than  12  in 
(30  cm). 

(B)  Dressing/Filleting.  Cabezon,  kelp 
greenling,  and  rock  greenling  taken  in 
the  recreational  fishery  may  not  be 
filleted  at  sea.  Rockfish  skin  may  not  be 
removed  when  filleting  or  otherwise 
dressing  rockfish  taken  in  the 
recreational  fishery.  Brown-skinned 
rockfish  filets  may  be  no  smaller  than 
6.5  in  (16.6  cm).  "Brown-skinned" 
rockfish  include  the  following  species: 
brown,  calico,  copper,  gopher,  kelp, 
olive,  speckled,  squarespot,  and 
yellowtail. 

(iii)  California  scorpionfish.  California 
scorpionfish  only  occiu  south  of  40°10' 
N.  lat.  (A)  Seasons.  South  of  40°10'  N. 
lat..  recreational  fishing  for  California 
scorpionfish  is  closed  &t)m  March  1 
through  June  30  (i.e.,  the  California 
scorpionfish  season  is  open  during 
January-February  and  during  July- 
December).  When  recreational  fishing 
for  California  scorpionfish  is  open,  it  is 


permitted  only  inside  the  20-fan  (37-m) 
depth  contour  (except  at  Huntington 
Flats  t)etween  a  line  drawn  due  south 
from  Point  Fermin  (33°42'30''  N.  lat.; 
IIB^IZ'SO*  W.  long.)  and  a  fine  drawn 
due  west  bom  the  Newport  South  Jetty 
(33°35'37'N.  lat.;  117°S2'50'' W.  long.,) 
recreational  fishing  for  California 
scorpionfish  may  occur  bom  shore  to  a 
boundary  line  approximating  50  frn  (91 
m)  during  July- August),  subject  to  the 
bag  limits  in  paragraph  (B)  of  this 
section. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
South  of  40°10'  N.  lat.,  in  times  and 
areas  where  the  recreational  season  for 
California  scorpionfish  is  open,  and  the 
bag  limit  is  5  California  scorpionfish  per 
day.  California  scorpionfish  do  not 
count  against  the  10  RCG  Complex  fish 
per  day  limit.  Multi-day  limits  are 
authorized  by  a  valid  permit  issued  by 
California  and  must  not  exceed  the  daily 
limit  multiplied  by  the  number  of  days 
in  the  fishing  trip. 

(C)  Size  limits.  California  scorpionfish 
may  be  no  smaller  than  10  in  (25  cm) 
total  length. 

(D)  Dressing/Filleting.  California 
scorpionfish  fillets  may  be  no  smaller 
than  5  in  (12.8  cm). 

(iv)  Ungcod — (A)  Seasons.  South  of 
40°10'  N.  lat.,  recreational  fishing  for 
lingcod  is  open  July  1  through 
December  31.  When  recreational  fishing 
for  lingcod  is  open  in  the  south,  it  is 
permitted  only  inside  the  20-ftn  (37-m) 
depth  contoiu-,  subject  to  the  bag  limits 
in  paragraph  (B)  of  this  section. 

(B)  Bag  limits,  boat  limits,  hook  limits. 
South  of  40°10'  N.  lat.,  in  times  and 
areas  when  the  recreational  season  for 
lingcod  is  open,  there  is  a  limit  of  2- 
hooks  and  one  line  when  fishing  for 
lingcod,  and  the  bag  limit  is  2  lingcod 
per  day.  Lingcod  do  not  count  against 
the  10  RCG  Complex  fish  per  day  limit. 
Midti-day  limits  are  authorized  by  a 
valid  permit  issued  by  California  and 
must  not  exceed  the  daily  limit 
multipUed  by  the  number  of  days  in  the 

fishii:^  trip. 

(C)  Size  limits.  Lingcod  may  be  no 
smaller  than  24  in  (61  cm)  total  length. 

(D)  Dressing/Filleting.  Lingcod  fillets 
may  be  no  smaller  than  16  in  (41  cm) 

in  length. 

(iv)  Sanddabs.  South  of  40no'N.  lat., 
recreational  fishing  for  sanddabs  is 
permitted  both  shoreward  and  seaward 
of  the  20  fm  (37  m)  depth  contour  (i.e., 
recreational  fishing  for  sanddabs  is 
permitted  in  all  areas  south  of  40°10'  N. 
lat.).  Recreational  fishing  for  sanddabs  is 
,  permitted  seaward  of  the  20-  frn  (37-m) 
depth  contour  subject  to  a  limit  of  up  to 
12-hooks  "Number  2"  or  smallCT,  which 
measure  11  mm  (0.44  inches)  point  to 
shank,  and  up  to  2  lb  (0.91  kg)  of  weight 
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per  line.  There  is  no  bag  limit,  season, 
or  size  limit  for  sanddabs,  however,  it  is 
prohibited  to  fillet  sanddabs  at  sea. 

V.  Washington  Coastal  Tribal  Fisheries 

The  Assistant  Administrator  (AA) 
announces  the  following  tribal 
allocations  for  2003,  including  those 
that  are  the  same  as  in  2002.  Trip  limits 
for  certain  species  were  recommended 
by  the  tribes  and  the  Council  and  are 
specified  here  with  the  tribal 
allocations.  With  respect  to  the  2003 
treaty  Indian  allocation  of  Pacific 
whiting.  NMFS  has  reviewed  the 
scientific  information  set  forth  in  the 
Declaration  of  William  L.  Robinson 
dated  April  26,  2002,  and  the 
Declaration  of  Dr.  Richard  D.  Methot,  Jr., 
dated  April  18,  2002,  which  were 
submitted  with  the  Federal  Defendants 
Statement  Regarding  Remand  in 
Midwater  Trawlers  Co-operative  v. 
Department  of  Commerce,  No.  C99- 
1415BJR  and  No.  C99-1500BJR      , 
(Consolidated)  (W.D.  Wash.).  NMFS  has 
no  additional  information  that  would 
change  the  conclusions  in  these 
declarations  on  the  distribution  and 
migratory  pattern  of  the  stock. 
Therefore,  NMFS  is  relying  on  the 
information  in  those  declarations  as  the 
best  scientific  information  currently 
available.  Accordingly,  NMFS  finds  that 
the  2003  treaty  Indian  allocation  of 
Pacific  whiting  (25,000  mt  to  be  taken 
by  the  Makah  Tribe),  which  is  based  on 
the  sliding  scale  methodology  that  has 
been  in  use  since  1999,  is  based  on  the 
best  scientific  information  available, 
and  is  within  the  Indian  treaty  right  as 
described  in  Midwater  Trawlers  Co- 
operative v.  Department  of  Commerce, 
282  F.3d  710,  718  (9th  Cir.  2002).  NMFS 
has  rejected  and  continues  to  reject  the 
so-called  "biomass"  method  of 
calculating  the  treaty  right.  As  stated  in 
U.S.v.  Washington,  Subproceeding  96- 
2, 143  F.  Supp.2d  1218,  1223-1224 
(W.D.  Wash.  2001),  the  biomass  method 
is  not  required  for  conservation  and 
underestimates  the  quantity  of  fish  that 
pass  through  the  tribal  usual  and 
accustomed  fishing  grounds,  and  hence 
it  cannot  serve  as  the  basis  for 
calculating  the  treaty  share.  Also, 
application  of  the  biomass  method  to 
calculate  the  treaty  Indian  allocation  of 
Pacific  whiting  would  illegally 
discriminate  against  tribal  fishing 
interests,  since  the  biomass  method  is 
not  used  in  management  of  the  non- 
treaty  fishery.  Id.;  also  see  Makah  v. 
Brown,  C85-1606R,  Order  on  Five 
Motions  Relating  to  Treaty  Halibut 
Fishing  at  6  (W.D. Wash.  1993). 


A.  Sablefish 

The  tribal  allocation  is  631  mt,  10 
percent  of  the  total  catch  OY,  less  3 
percent  estimated  discard  mortality. 

B.Rockfish 

(1)  For  the  commercial  harvest  of 
black  rockfish  off  Washington  State,  a 
harvest  guideline  of:  20,000  lb  (9,072  kg) 
north  of  Cape  Alava,  WA  (48°09'30''  N. 
lat.)  and  10.000  lb  (4,536  kg)  between 
Destruction  Island.  WA  (47°40'00''  N. 
lat.)  and  Leadbetter  Point,  WA 
(46°38'10'  N.  lat.). 

(2)  Thomyheads  are  subject  to  a  300- 
lb(136-kg)  trip  limit. 

(3)  Canary  rockfish  are  subject  to  a 
300-lb  (136-kg)  trip  limit. 

(4)  Yelloweye  rockfish  are  subject  to 
a  100-lb  (45-kg)  trip  limit. 

(5)  Yellowtail  rockfish  taken  in  the 
tribal  mid-water  trawl  fisheries  are 
subject  to  a  cumulative  limit  of  30,000 
lb  (13,608  kg)  per  2-month  period. 
Landings  of  widow  rockfish  must  not 
exceed  10  percent  of  the  weight  of 
yellowtail  rockfish  landed  in  any  two- 
month  period.  These  limits  may  be 
adjusted  by  an  individual  tribe  inseason 
to  minimize  the  incidental  catch  of 
canary  rockfish  and  widow  rockfish. 

(6)  Other  rockfish,  including  minor 
nearshore,  minor  shelf,  and  minor  slope 
rockfish  groups  are  subject  to  a  300-lb 
(136-kg)  trip  limit  per  species  or  species 
group,  or  to  the  non-tribal  limited  entry 
trip  limit  for  those  species  if  those  limits 
are  less  restrictive  than  300  lb  (136  kg) 
per  trip. 

(7)  Rockfish  taken  diuing  open 
competition  tribal  commercial  fisheries 
for  Pacific  halibut  will  not  be  subject  to 
trip  limits. 

C.  Lingcod 

Lingcod  are  subject  to  a  300-lb  (136- 
kg)  daily  trip  limit  and  a  900-lb  (408-kg) 
weekly  limit. 

D.  Pacific  whiting 

The  tribal  allocation  is  25,000  mt. 
Gassification 

These  final  specifications  and 
management  measures  for  2003  are 
issued  under  the  authority  of,  and  are  in 
accordance  with,  the  Magnuson-Stevens 
Act,  the  FMP,  and  50  CFR  part  660 
subpart  G  (the  regulations  implementing 
the  FMP). 

The  2003  specifications  and 
management  measiu-es  are  intended  to 
protect  overfished  and  other  depressed 
stocks  while  also  allowing  as  much 
harvest  of  more  abundant  groundfish 
stocks  as  possible  during  the  course  of 
the  year.  NMFS  received  the  Council's 
recommendations  on  specifications  and 
management  measures  in  Sept«nber 


2002.  Because  of  the  timing  of  the 
receipt,  development,  review,  and 
analysis  of  the  fishery  information 
necessary  for  publishing  the  proposed 
rule  for  the  specifications  and 
management  measures,  the  proposed 
rule  could  not  be  made  available  for 
public  comment  prior  to  January  7, 

2003.  The  timing  of  this  final  nde 
balances  the  need  to  publish  and  make 
effective  a  final  rule  as  early  as  possible 
in  the  calendar  year  against  the  need  to 
provide  public  comments  on  the 
proposed  rule. 

A  30-day  delay  in  effectiveness  for 
this  rule  would  in  fact  be  a  60-day 
delay,  because  most  of  the  trip  limits  are 
two-month  limits,  so  most  fishers  could 
exceed  the  entire  two  month  limit 
before  the  rules  went  into  effect  after  30 
days.  In  addition,  none  of  the  large 
rockfish  conservation  areas  would  be  in 
place,  thus  a  delay  in  effectiveness 
would  allow  fishing  in  an  area  this  rule 
closes  for  conservation  purposes.  Thus, 
excessive  harvest  could  cause  harm  to 
overfished  species.  Delay  in  publishing 
these  measures  could  also  require 
imnecessarily  restrictive  measines, 
including  possible  fishery  closures,  later 
in  the  year  to  make  up  for  the  excessive 
harvest  that  would  be  caused  by  late 
implementation  of  these  regulations. 
Thus,  a  delay  in  effectiveness  could 
ultimately  cause  economic  harm  to  the 
fishing  industry  and  associated  fishing 
communities.  For  these  reasons,  there  is 
good  cause  under  5  U.S.C.  553(d)(3)  to 
determine  that  delaying  the 
effectiveness  of  this  rule  for  30  days 
would  be  contrary  to  public  interest. 

The  Council  prepared  an  FEIS  for  this 
action;  a  notice  of  availability  was 
published  on  January  17,  2003  (68  FR 
2538).  A  copy  of  this  FEIS  is  available 
from  the  Council,  see  ADDRESSES.  On 
February  25.  2003,  NMFS  issued  an 
ROD  that  dociunents  the  agency's  final 
decisions  concerning  the  decision  by 
the  NMFS  Northwest  Region  to  approve 
the  Coimcil's  preferred  OY  alternative 
for  2003  groundfish  ABC  and  OY 
specifications  and  management 
measures  for  Pacific  Coast  groimdfish. 
The  2003  specifications  and 
management  measures  are  expected  to 
have  positive  effects  on  the  biological 
environment  and  negative  effects  on 
fishing  communities  and  the  socio- 
economic environment.  The  2003 
management  regime  is  structured  to 
protect  overfished  groundfish  species 
and  introduces  a  new  depth  based 
management  regime  that  closes  leirge 
areas  of  the  continental  shelf  to 
groundfish  fishing.  Closiire  of  important 
fishing  areas  is  expected  to  have 
significant  impacts  on  the  hunjan 
environment. 
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This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866. 

NMFS  prepared  a  FRFA  describing 
the  impact  of  this  action  on  small 
entities.  The  IRFA  was  summarized  in 
the  proposed  rule  published  on  January 
7,  2003  (68  FR  936).  The  following  is  the 
simunary  of  the  FRFA.  The  need  for  and 
objectives  of  this  final  rule  are 
contained  in  the  SUMMARY  and 
Background  section  of  the  preamble. 
NMFS  did  not  receive  any  comments  on 
the  IRFA  or  on  the  proposed  rule 
regarding  the  economic  effects  of  this 
final  fule. 

These  final  2003  annual  specifications 
and  management  measures  allow  West 
Coast  commercial  and  recreational 
fisheries  participants  to  fish  the  harvest 
able  surplus  of  more  abundant 
groundfish  stocks,  while  also  ensuring 
that  those  fisheries  do  not  exceed  the 
allowable  catch  levels  intended  to 
protect  overfished  and  depleted  stocks. 
The  form  of  the  specifications,  in  ABCs 
and  OYs,  follows  the  guidanse  of  the 
Magnuson-Stevens  Act,  the  National 
Standard  Guidelines,  and  the  FMP  for 
protecting  and  conserving  fish  stocks. 
Annual  management  measures  include 
trip  and  bag  limits,  size  limits,  time/area 
closures,  gear  restrictions,  and  other 
measures  intended  to  allow  year-round 
West  Coast  groundfish  landings  without 
compromising  overfished  species 
rebuilding  measxu-es. 

Approximately  2,000  vessels 
participate  in  the  West  Coast  groundfish 
fisheries.  Of  those,  about  500  vessels  are 
registered  to  limited  entry  permits 
issued  for  either  trawl,  longline,  or  pot 
gear.  About  1,500  vessels  land 
groundfish  against  open  access  limits  ' 
while  either  directly  targeting 
groundfish  or  taking  groimdfish 
incidentally  in  fisheries  directed  at  non- 
groundfish  species.  All  but  10-20  of 
those  vessels  are  considered  small 
businesses  by  the  Small  Business 
Administration.  There  are  also  about 
450  groundfish  buyers  on  the  West 
Coast,  approximately  5  percent  of  which 
are  responsible  for  about  80  percent  of 
West  Coast  groundfish  purchases.  In  the 
2001  recreational  fisheries,  there  were 
106  Washington  charter  vessels  engaged 
in  salt  water  fishing  outside  of  Puget 
Sound,  232  charter  vessels  active  on  the 
Oregon  coast  and  415  charter  vessels 
active  on  the  California  coast. 

The  Magnuson-Stevens  Act  requires 
that  actions  taken  to  implement  FMP  be 
consistent  with  the  10  national 
standards.  National  Standard  8  requires 
that  conservation  and  management 
measures,  consistent  with  the 
conservation  requirements  of  the  Act, 

"take  into  account  the  importance  of 


fishery  resources  to  fishing  conununities 
in  order  to  (A)  provide  for  the  sustained 
participation  of  such  communities  and 
(B),  to  the  extent  practicable,  minimize 
adverse  economic  impacts  on  such 
communities."  Commercial  and 
recreational  fisheries  for  Pacific  Coast 
groundfish  contribute  to  the  economies 
and  shape  the  cultxu«s  of  numerous 
fishing  cormnimities  in  Washington, 
Oregon,  and  California.  Meeting  the 
needs  of  fishing  communities  has 
become  increasingly  difficult  because 
the  Council  manages  a  fishery  that  is 
overcapitalized  and  contains  stocks  that 
are  overfished.  In  recommending  this 
year's  specifications  and  management 
measures,  the  Council  tried  to 
accommodate  some  of  the  needs  of 
those  communities  within  the 
constraints  of  Magnuson-Stevens  Act 
requirements  to  rebuild  overfished 
stocks,  prevent  overfishing,  and 
minimize  bycatch.  In  general,  the 
Council  reconunended  the  largest 
harvest  of  the  more  abundant  stocks  as 
possible,  consistent  with  conservation 
needs  of  the  fish  stocks. 

The  Council  considered  five 
alternative  specifications  and 
management  measures  regimes  for  2003: 
the  no  action  alternative,  which  would 
have  implemented  the  2002  regime  for 
2003;  the  low  OY  alternative,  which  set 
harvest  levels  so  that  overfished  stocks 
would  have  an  80  percent  probability  of 
rebuilding  within  Tmax;  the  high  OY 
alternative,  which  set  harvest  levels  so 
that  overfished  stocks  would  have  a  50 
percent  probability  of  rebuilding  within 
Tmax;  the  Allocation  Committee 
alternative,  which  set  harvest  levels 
intermediate  to  those  of  the  low  and 
high  alternatives,  but  includes 
management  through  depth-based 
closures,  and;  the  Council  OY 
alternatives  (preferred  alternative) 
which  was  the  same  as  the  Allocation 
Committee  alternative,  except  that  it 
included  a  higher  sablefish  harvest 
north  of  Point  Conception,  CA  and  more 
restrictive  recreational  fishery 
management  measures  south  of  Cape 
Mendocino,  CA.  Each  of  these 
alternatives  included  both  harvest  levels 
(specifications)  and  management 
measures  needed  to  achieve  those 
harvest  levels,  writh  the  most  restrictive 
management  measures  corresponding  to 
the  lowest  OYs. 

Each  of  the  alternatives  analyzed  by 
the  Council  was  expected  to  have 
different  overall  effects  on  the  economy. 
Among  other  factors,  the  FEIS  for  this 
action  reviewed  alternatives  other  than 
the  no  action  alternative  for  expected 
declines  in  revenue  and  income  from 
2001  levels.  Declines  were  not  measured 
from  2002  levels  because  coinplete  data 


frtim  2002  is  not  yet  available.  The  low 
OY  alternative  was  expected  to  reduce 
commercial  exvessel  revenue  by  $60 
million  in  2003,  reduce  overall 
comnjercial  harvest  income  by  $274 
million,  and  reduce  recreational  fishery 
income  (mainly  charter  businesses)  by 
$64  million.  The  high  OY  alternative 
was  expected  to  reduce  commercial 
exvessel  revenue  by  $6  million  in  2003, 
reduce  overall  commercial  hjirvest 
income  by  $16  million,  and  reduce 
recreational  fishery  income  by  $1.2 
million.  The  economic  effects  of  the 
Allocation  Committee  alternative  were 
analyzed  both  for  management  with 
depth-based  regulatory  measures  and 
without  those  measines.  The  Allocation 
Committee  alternative  without  depth- 
based  regulator)'  measines  was  expected 
to  reduce  commercial  exvessel  revenue 
by  $21  million  in  2003,  reduce  overall 
commercial  harvest  income  by  $67 
million,  and  reduce  recreational  fishery 
income  by  $1.2  million.  The  Allocation 
Committee  alternative  with  depth-based 
regulatory  measures  was  expected  to 
reduce  commercial  exvessel  revenue  by 
$15  million  in  2003,  reduce  overall 
conunercial  harvest  income  by  $40 
million,  and  reduce  recreational  fishery 
income  by  $1.2  million.  The  Council's 
preferred  alternative,  which  includes 
depth-based  regulatory  measures  and  a 
recreational  fishery  management  regime 
designed  to  more  strictly  constrain 
harvest  of  overfished  species,  was 
expected  to  reduce  commercial  exvessel 
revenue  by  $13  million  in  2003,  reduce 
overall  commercial  harvest  income  by 
$35  million,  and  reduce  recreational 
fishery  income  by  $25  million.  The 
Council's  preferred  alternative  meets  the 
conservation  requirements  of  the   . 
Magnuson-Stevens  Act,  while  reducing 
to  the  extent  possible  the  adverse 
economic  impacts  of  these  conservation 
measures  on  the  fishing  industries  and 
associated  communities. 

"Depth  based  management  is 
particularly  expected  to  both  protect 
overfished  species  from  harvest  in  areas 
■where  they  commonly  occur  and  allow 
fisheries  greater  access  to  more 
abundant  stocks  outside  of  the  closed 
areas.  Without  depth-based 
management,  harvest  of  abundant  stocks 
would  have  been  more  severely 
restricted  because  there  would  have 
been  no  measures  to  prevent  vessels 
from  operating  in  areas  where  abundant 
and  overfished  stocks  cooccur. 

Recreational  fisheries  management 
measiu^s  in  2001  and  2002  were  not 
adequately  conservative  and  those   * 
fisheries  exceeded  their  overfished 
species  retention  levels  in  both  years. 
Thus,  the  recreational  fisheries  are  more 
severely  restricted  imder  the  preferred 
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alternative  than  under  the  high  QY 
alternative  or  under  either  of  the 
Allocation  Committee  alternatives. 
While  the  preferred  alternative  is 
expected  to  result  in  greater  income 
declines  for  businesses  associated  with 
recreational  fishing,  those  declines 
reflect  conservation  measures  expected 
to  better  protect  overfished  species. 

Revenues  for  many  groundfish  fishery 
participants  under  the  preferred 
alternative  are  expected  to  decline  in 
2003.  These  declines  are  mainly 
attributable  to  more  restrictive 
management  measures  intended  to 
protect  overfished  species.  It  is  difficult 
to  estimate  exactly  how  this  overall 
decline  in  landings  and  revenue  will 
affect  individual  members  of  the 
groundfish  fleet.  However,  the  overall 
decline  is  significant  enough  to  suggest 
that  small  businesses  with  a  substantial 
portion  of  their  incomes  dependent  on 
groundHsh  will  be  negatively  affected 
by  implementation  of  the  2003  proposed 
harvest  levels.  Overall,  commercial 
vessels  that  target  groundHsh  are 
expected  to  have  a  21  percent  decline  in 
groundfish-related  ex-vessel  revenue 
and  a  5  percent  decline  in  total  ex- 
vessel  fishing  revenue.  The  cumulative 
effect  of  2003  management  on  the 
personal  incomes  of  fishery  participants 
is  expected  to  be  a  $35  million  decline. 
Vessels  and  groundHsh  buyers  that  rely 
heavily  on  groundfish  for  their  annual 
income,  as  opposed  to  other  West  Coast 
fish  species,  will  be  more  affected  by  the 
2003  management  regime  than  those 
with  more  diversified  catch  and  harvest 
assemblages. 

Most  01  the  significant  catch  and 
effort  reductions  in  the  recreational  fleet 
would  occur  off  California  south  of 
40°10'  N.  lat.  Little  change  in  overall 
recreational  effort  is  expected  in 
Washington  or  Oregon.  For  the  West 
Coast  recreational  fleet,  personal  income 
is  expected  to  decline  by  10  percent 
overall,  with  a  cumulative  effect  of  a 
$25  million  decline.  These  personal 
income  values  are  a  measure  of  the 
contribution  of  recreational  fishing  to 
businesses  and  local  communities. 
Reduction  in  effort  in  California  is 
expected  to  result  in  a  reduction  in 
revenue  for  businesses  that  cater  to 
recreational  fishers.  Gross  receipts  for 
recreational  groundfish  activities  will 
likely  decline  in  proportion  with  the 
decline  in  number  of  angler  trips, 
however,  net  profits  may  decline  more 
given  that  certain  costs  will  be  fixed  on 
an  annual  and  per  trip  basis.  Revenue 
declines  from  groundfish  may  be  offset 
to  the  degree  that  charter  vessels  operate 
in  other  fisheries. 

The  Small  Business  Regulatory 
Enforcement  Act  of  1996  requires  a 


plain  language  guide  to  assist  small 
entities  in  complying  with  this  rule. 
NMFS  has  produced  a  public  notice  for 
the  2003  fishing  season  that  includes 
trip  limit  tables  and  descriptions  of 
2003  management  measures.  Contact 
NMFS  to  request  a  copy  of  this  public 
notice  (see  ADDRESSES)  or  see  the  NMFS 
Northwest  Region's  groundfish  website 
at  http://www.nwr.noaa.gov/lsustfsh/ 
gdfsh01.htm. 

Pursuant  to  Executive  Order  13175, 
this  rule  was  developed  after 
meaningful  consultation  and 
collaboration  with  tribal  officials  from 
the  area  covered  by  the  FMP.  Under  the 
Magnuson-Stevens  Act  at  16  U.S.C. 
1852(b)(5),  one  of  the  voting  members  of 
the  Pacific  Council  must  be  a 
reoresentative  of  an  Indian  tribe  with 
federally  recognized  fishing  rights  from 
the  area  of  the  Council's  jurisdiction.  In 
addition,  regulations  implementing  the 
FMP  establish  a  procedure  by  which  the 
tribes  with  treaty  fishing  rights  in  the 
area  covered  by  the  FMP  request  new 
allocations  or  regulations  specific  to  the 
tribes,  in  writing,  before  the  first  of  the 
two  fall  groundfish  meetings  of  the 
Council.  The  regulation  at  50  CFR 
660.324(d)  further  states  'the  Secretary 
will  develop  tribal  allocations  and 
regulations  under  this  paragraph  in 
consultation  with  the  affected  .tribe(s) 
and,  insofar  as  possible,  with  tribal 
consensus."  The  tribal  management 
measures  in  this  final  rule  were 
developed  following  these  procedures. 
The  tribal  representative  on  the  Council 
made  a  motion  to  adopt  the  tribal 
management  measures,  which  was 
passed  by  the  Council,  and  those 
management  measures,  which  were 
developed  and  proposed  by  the  tribes, 
are  included  in  this  final  rule. 

NMFS  issued  Biological  Opinions 
(Bos)  under  the  Endangered  Species  Act 
on  August  10,  1990,  November  26, 1991, 
August  28, 1992,  September  27,  1993, 
May  14, 1996,  and  December  15, 1999, 
pertaining  to  the  effects  of  the 
groundfish  fishery  on  chinook  salmon 
(Puget  Sound.  Snake  River  spring/ 
summer.  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Coluinbia 
River,  upper  Willamette  River, 
Sacramento  River  winter,  Central 
Valley,  California  coastal),  coho  salmon 
(Central  California  coastal,  southern 
Oregon/northern  California  coastal, 
Oregon  coastal),  chum  salmon  (Hood 
Canal,  Columbia  River),  sockeye  salmon 
(Sn£ike  River,  Odette  Lake),  and  steeled 
(upper,  middle  and  lower  Columbia 
River,  Snake  River  Basin,  upper 
Willamette  River,  central  California 
coast,  California  Central  Valley,  south- 
central  California,  northern  California, 
and  southern  California).  During  the 


2000  Pacific  whiting  season,  the  whiting 
fisheries  exceeded  the  chinook  bycatch 
amount  specified  in  the  Pacific  whiting 
fishery's  Biological  Opinion's  (whiting 
BO)  (December  19,  1999)  incidental 
catch  statement  estimate  of  1 1 .000  fish, 
by  approximately  500  fish.  In  the  2001 
whiting  season,  however,  the  whiting 
fishery's  chinook  bycatch  was  about 
7,000  fish,  which  approximates  the 
long-term  average.  After  reviewing  data 
from,  and  management  of,  the  2000  and 

2001  whiting  fisheries  (including 
industry  bycatch  minimization 
measures),  the  status  of  the  affected 
listed  chinook,  environmental  baseline 
information,  and  the  incidental  catch 
statement  from  the  1999  whiting  BO, 
NMFS  determined  in  a  letter  dated 
April  25,  2002.  that  a  re-initiation  of  the 
1999  whiting  BO  was  not  required. 
NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groundfish  fishery  is  not 
ejcpecte'd  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  ITabitat.  This  action  is  within  the 
scope  of  these  consultations. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

February  28,  2003. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.302,  the  definitions  for 
"Open  access  fishery"  and  "Trip  limit" 
are  revised  and  definitions  for 
"Footrope"  and  "Trawl  fishing  line"  are 
added  to  read  as  follows: 

§660.302    Definitions. 

***** 

Footrope  means  a  chain  or  wire  rope 
attached  to  the  bottom  front  end  of  a 
trawl  net  and  attached  to  the  trawl 
fishing  line. 
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Open  access  fishery  means  the  fishery 
composed  of  vessels  using  open  access 
gear  fished  pursuant  to  the  harvest 
guidelines,  quotas,  and  other 
management  measures  governing  the 
open  access  fishery.  Any  commercial 
fishing  vessel  that  does  not  have  a 
limited  entry  permit  and  which  lands 
groundfish  in  the  course  of  commercial 
fishing  is  a  peuticipant  in  the  open 
access  fishery. 
***** 

Trawl  fishing  line  means  a  length  of 
chain  or  wire  rope  in  the  bottom  front 
end  of  a  trawl  net  to  which  the  webbing 
or  lead  ropes  are  attached. 
***** 

Trip  limit  means  the  total  amount  of 
a  groimdfish  species  or  species  complex 
by  weight,  or  by  percentage  of  weight  of 
fish  on  board  the  vessel,  that  may 
legally  be  taken  and  retained,  possessed, 
or  landed  per  vessel  from  a  single 
fishing  trip. 
.  »        *        *        *        * 

3.  Li  §  660.304,  the  section  heading, 
the  heading  of  paragraph  (a),  and 
paragraphs  (b)  through  (d)  are  revised  to 
read  as  follows; 

§660.304  mianagement  areas,  including 
conservation  areas,  and  commonly  used 
geographic  coordinates. 

(a)  Management  areas.  *  *  * 

(b)  Commonly  used  geographic 
coordinates. 

(1)  Cape  Falcon,  OR— 45°46'  N.  lat. 

(2)  Cape  Lookout,  OR— 45°20'15'  N. 
lat. 

(3)  Cape  Blanco,  OR-^2''50'  N.  lat. 

(4)  Cape  Mendocino,  CA— 40°30'  N. 

lat. 

(5)  North/South  management  line — 
40°10'  N.  lat. 

(6)  Point  Arena,  CA— 38°57'30''  N.  lat. 
.    (7)  Point  Conception,  CA— 34°27'  N. 
lat. 

(c)  Cowcod  Conservation  Areas 
(CCAs).  (1)  The  Western  CCA  is  an  area 
south  of  Point  Conception  that  is  bound 
by  straight  lines  coimecting  all  of  the 
following  points  in  the  order  listed: 

33°50'  N.  lat.,  119°30' W.  long.; 

33°50'  N.  lat,  118°50' W.  long.; 
'       32°20'  N.  lat.,  118°50'  W.  long.; 

32''20'  N.  lat.,  119°37' W.  long.; 

33°00'  N.  lat.,  119°37'  W.  long.; 

33°00'N.  lat.,  119°53'W.  long.; 

SS^SS'  N.  lat.,  119°53'  W.  long.; 

33°33'N.  lat.,  119°30'W.  long.; 

and  connecting  back  to  33°50'  N.  lat., 
119°30'  W.  long. 

(2)  The  Eastern  CCA  is  a  smaller  area 
west  of  San  Diego  that  is  bound  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

32°42'  N.  lat.,  118°02'  W.  long.; 

32°42'  N.  lat,  117°50'  W.  long.; 


32°36'42''N.  lat,  117°50'W.  long.; 

32°30'  N.  lat,  117''53'30"'  W.  long.; 

32°30'N.  lat,  118''02'W.  long.; 

and  connecting  back  to  32°42'  N.  lat, 
118°02'W.  long. 

(d)  Yelloweye  Rockfish  Conservation 
Area  (YRCA).  The  YRCA  is  an  C-shaped 
area  off  the  northern  Washington  coast 
that  is  bound  by  straight  lines 
connecting  all  of  the  following  points  in 
the  order  listed: 

48°18'  N.  lat;  125°18'  W.  long.; 

48°18'  N.  lat.;  124°59'  W.  long.; 

48°11'N.  lat;  124°59'W.  long.;         •    ' 

48°11'  N.  lat;  125°11'  W.  long.; 
•   48°04'  N.  lat;  125°11'  W.  long.; 

48°04'  N.  lat;  124°59'  W.  long.; 

48°00'  N.  lat.;  124°59' W.  long.; 

48°00'N.  lat;  125n8'W.  long.: 

and  connecting  back  to  48°18'  N.  lat; 
125°18'W.  long. 
***** 

4.  In  §660.322,  revise  paragraph  (b)(5) 
and  add  a  new  paragraph  (b)(6)  to  read 
as  follows: 


§660.322    Gear  restrictions. 

***** 

(b)  Trawl  gear  *  *  * 

(5)  Large  and  small  footrope  trawl 
gear.  Large  footrope  trawl  gear  is  bottom 
trawl  gear,  as  specified  at  §  660.302, 
with  a  footrope  diameter  larger  than  8 
inches  (20  cm)  (including  rollers, 
bobbins  or  other  material  encircUng  or 
tied  along  the  length,of  the  footrope). 
Small  footrope  trawl  gear  is  bottom 
trawl  gear,  as  specified  at  §  660.302  and 
660.322(b),  with  a  footrope  diameter  8 
inches  (20  cm)  or  smaller  (including 
rollers,  bobbins  or  other  material 
encircling  or  tied  along  the  length  of  the 
footrope).  Chafing  gear  may  be  used 
only  on  the  last  50  meshes  of  a  small 
footrope  trawl,  measured  from  the 
terminal  (closed)  end  of  the  coded. 
Other  lines  or  ropes  that  nm  parallel  to 
the  footrope  may  not  be  augmented  or 
modified  to  violate  footrope  size 
restrictions.  For  enforcement  purposes, 
the  footrope  will  be  measured  in  a 
straight  Une  from  the  outside  edge  to  the 
opposite  outside  edge  at  the  widest  part 
on  any  individual  part,  including  any 
individual  disk,  roller,  bobbin,  or  any 
other  device. 

(6)  Pelagic  or  "midwater"  trawls. 
.  Pelagic  trawl  nets  must  have 
unprotected  footropes  at  the  trawl 
mouth,  and  must  not  have  rollers, 
bobbins,  tires,  wheels,  rubber  discs,  or 
any  similar  device  anywhere  in  the  net. 
The  footrope  of  pelagic  gear  may  not  be 
enlarged  by  encircling  it  with  chains  or 
by  any  other  means.  Ropes  or  lines 
running  parallel  to  the  footrope  of 
pelagic  trawl  gear  must  be  bare  and  may 
not  be  suspended  with  chains  or  any 


other  materials.  Sweepings,  including 
the  bottom  leg  of  the  bridle,  must  be 
bare.  For  at  least  20  ft  (6.15  m) 
immediately  behind  the  footrope  or 
headrope,  bare  ropes  or  mesh  of  16-inch 
(40.6-cm)  minimum  mesh  size  must 
completely  encircle  the  net.  A  band  of 
mesh  (a  "skirt")  may  encircle  the  net 
under  transfer  cables,  lifting  or  splitting 
straps  (chokers),  but  must  be:  Over    * 
riblines  and  restraining  straps;  the  same 
mesh  size  and  coincide  knot-to-knot 
with  the  net  to  whichlt  is  attached;  and 
no  wider  than  16  meshes. 
***** 

5.  In  §660.323,  paragraph  (b)  is 
revised  to  read  as  follows: 

§660.323    Catch  Restrictions. 

***** 

(b)  Routine  management  measures.  In 
addition  to  the  catch  restrictions  in  this 
section,  other  catch  restrictions  that  are 
likely  to  be  adjusted  on  an  aimual  or 
more  frequent  basis  may  be  imposed 
and  announced  by  a  single  notification 
in  the  Federal  Register  if  they  have  been 
designated  as  routine  through  the  two- 
meeting  process  described  in  the  FMP. 
The  following  catch  restrictions  have 
been  designated  as  routine: 

(1)  Commercial  limited  entry  and 
open  access  fisheries — (i)  Trip  landing 
and  frequency  limits,  size  limits,  all 
gear.  Trip  landing  and  frequency  limits 
have  been  designated  as  routine  for  the 
following  species  or  species  groups: 
widow  rockfish,  canary  rockfish, 
yellowtail  rockfish.  Pacific  ocean  perch, 
yelloweye  rockfish,  splitngse  rockfish, 
bocaccio,  cowcod,  minor  nearshore 
rockfish  or  shallow  and  deeper  minor 
nearshore  rockfish,  shelf  or  minor  shelf 
rockfish,  and  minor  slope  rockfish; 
Dover  sole,  sablefish,  shortspine 
thomyheads",  longspine  thomyheads, 
and  the  "DTS  complex,"  which  is 
composed  of  those  species;  petrale  sole, 
rex  sole,  arrowtooth  floimder,.  Pacific 
sanddabs,  and  the  flatfish  complex, 
which  is  composed  of  those  species  plus 
any  other  flatfish  species  listed  at 
§  660.302;  Pacific  whiting;  lingcod;  and 
"other  fish"  as  a  complex  consisting  of 
all  groundfish  species  listed  at  §  660.302 
and  not  otherwise  listed  as  a  distinct 
species  or  species  group.  Size  limits  . 
have  been  designated  as  routine  for 
sablefish  and  lingcod.  Trip  landing  and 
frequency  limits  and  size  limits  for 
species  with  those  limits  designated  as 
routine  may  be  imposed  or  adjusted  on 
an  annual  or  more  frequent  basis  for  the 
purpose  of  keeping  landings  within  the 
harvest  levels  annoimced  by  NMFS,  and 
for  the  other  purposes  given  in 
paragraph  (b)(l)(i){A)  and  (B)  of  this 
section. 
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(A)  Trip  landing  and  frequency  limits. 
To  extend  the  fishing  season;  to 
minimize  disruption  of  tradiltonal 
fishing  and  marketing  patterns:  to 
reduce  discards;  to  discourage  target 
fishing  while  allowing  small  incidental 
catches  to  be  landed;  to  protect 
overfished  species;  to  allow  small 
fisheries  to  operate  outside  the  normal 
season:  and,  for  the  open  access  fishery 
only,  to  maintain  landings  at  the 
historical  proportions  during  the  1984- 
88  window  period. 

(B)  Size  limits.  To  protect  juvenile 
fish;  to  extend  the  fishing  season. 

(ii)  Differential  trip  landing  and 
frequency  limits  based  on  gear  type, 
closed  seasons.  Trip  landing  and 
frequency  limits  that  differ  by  gear  type 
and  closed  seasons  may  be  imposed  or 
adjusted  on  an  annual  or  more  frequent 
basis  for  the  purpose  of  rebuilding  and 
protecting  overfished  or  depleted  stocks. 


(2)  Recreational  fisheries  all  gear 
types.  Routine  management  measures 
for  all  groundfish  species,  separately  or 
in  any  combination,  include  bag  limits, 
size  limits,  time/area  closures,  boat 
limits,  hook  limits,  and  dressing 
requirements.  All  routine  management 
measures  on  recreational  fisheries  are 
intended  to  keep  landings  within  the 
harvest  levels  announced  by  NMFS,  to 
rebuild  and  protect  overfished  or 
depleted  species,  and  to  maintain 
consistency  with  State  regulations,  and 
far  the  other  purposes  set  forth  in  this 
section. 

(i)  Bag  limits.  To  spread  the  available 
catch  over  a  large  number  of  anglers;  to 
protect  and  rebuild  overfished  species; 
to  avoid  waste. 

(ii)  Size  limits.  To  protect  juvenile 
fish;  to  protect  and  rebuild  overfished 
species;  to  enhance  the  quality  of  the 
recreational  fishing  experience. 


(iii)  Season  duration  restrictions.  To 
"spread  the  available  catch  over  a  large 
number  of  anglers;  to  protect  and 
rebuild  overfished  species;  to  avoid 
waste;  to  enhance  the  quality  of  the 
recreational  fishing  experience. 

(3)  All  fisheries,  all  gear  types  depth- 
based  management  measures.  Depth- 
based  management  measures, 
particularly  the  setting  of  closed  areas 
known  as  Groundfish  Conservation 
Areas  may  be  imposed  on  any  sector  of 
the  groundfish  fleet  using  specific 
boundary  lines  that  approximate  depth 
contours  with  latitude/longitude 
waypoints.  Depth-based  management 
measures  and  the  setting  of  closed  areas 
may  be  used  to  protect  and  rebuild 
overfished  stocks. 
*        *        *        *        * 

(FR  Doc.  0.3-5166  Filed  2-28-03;  4:27  pm] 
BHJJNG  CODE  3510-22-8 


Friday, 
March  7,  2003 


®    F=^ 


Part  m 

Department  of 
Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 


42  CFR  Part  412 

Medicare  Program;  Prospective  Payment 
System  for  Long-Term  Care  Hospitals: 
Proposed  Annual  Payment  Rate  Updates^ 
and  Policy  Changes;  Proposed  Rule 


11234 


Federal  Register /Vol.  68,  No.  45 /Friday.  March  7.  2003  /  Proposed  Rules 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  412 

[CMS-1472-P] 
RIN  0938-AL92 

Medicare  Program;  Prospective 
Payment  System  for  Long-Term  Care 
Hospitals:  Proposed  Annual  Payment 
Rate  Updates  and  Policy  Changes 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS.     . 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  proposed  annual 
update  of  the  payment  rates  for  the 
Medicare  prospective  payment  system 
(PPS)  for  inpatient  hospital  services 
provided  by  long-term  care  hospitals 
(LTCHs),  we  are  proposing  to  change  the 
annual  period  during  which  the 
updated  payment  rates  for  the  LTCH 
PPS  would  be  effective  from  October  1 
through  September  30  to  July  1  through 
June  30.  We  also  are  proposing  to 
change  the  publication  schedule  for 
these  updates  to  allow  for  an  effective 
date  of  July  1  (instead  of  August  1).  The 
proposed  payment  amounts  and  factors 
used  to  determine  the  proposed  updated 
Federal  rates  that  are  described  in  this 
proposed  rule  have  been  determined 
based  on  this  proposed  revised  update 
rate  year.  In  addition,  we  are  proposing 
that  the  annual  update  of  the  long-term 
care  diagnosis-related  groups  (LTC- 
DRG)  classifications  and  relative 
weights  will  remain  linked  to  the 
annual  adjustments  of  the  acute  care 
hospital  inpatient  diagnosis-related 
group  system,  effective  each  October  1. 
The  proposed  outlier  threshold  for  July 
1.  2003  through  June  30,  2004  would  be 
derived  from  the  proposed  rate  year 
calculations.  In  order  to  conform  to  a 
proposed  change  in  the  acute  care 
hospital  inpatient  PPS  (IPPS)  outlier 
policy,  we  are  proposing  a  change  for 
outlier  payments  under  the  LTCH  PPS. 

We  also  are  proposing  a  policy  change 
eliminating  bed-number  restrictions  for 
pre-1997  LTCHs  that  have  established 
satellite  facilities  and  that  elect  to  be 
paid  100  percent  of  the  Federal  rate. 
DATES:  Comments  will  be  considered  if 
received  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
May  6.  2003. 

ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address  only:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Hum^ 


Services.  Attention:  CMS-1472-F,  PC 
Box  8010,  Baltimore,  MD  21244-1850. 

If  you  prefer,  you  may  deliver,  by 
hand  or  courier,  your  written  comments 
(an  original  and  three  copies)  to  one  of 
the  following  addresses: 

Room  443-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 

Room  C5-14-03,  Central  Building,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

(Because  access  to  the  interior  of  the 
Humphrey  Building  is  not  readily 
available  to  persons  without  Federal 
Government  identification,  commenters 
are  encouraged  to  leave  their  comments 
in  the  CMS  drop  slots  located  in  the 
main  lobby  of  the  building.  A  stamp-in 
clock  is  available  for  commenters  who 
wish  to  retain  proof  6f  filing  by 
stamping  in  and  keeping  an  extra  copy 
of  the  comments  being  filed.) 

Comments  mailed  to  those  addresses 
specified  as  appropriate  for  courier 
delivery  may  be  delayed  and  could  be 
considered  late. 

Because  of  staffing  and  resource 
limitation,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
CMS-1472-P. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to  the 
following  address: 

Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs. 
Security  and  Standards  Group. 
Regulations  Development  and 
Issuances  Group  Standards,  PRA 
Reports  Clearance  Office,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Attn:  John  Burke,  CMS- 
1472-P; and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Brenda  Aguilar,  CMS 
Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tzvi  Hefter.  (410)  786-4487  (General 
information) 

Judy  Richter,  (410)  786-2590  (General 
information,  transition  payments, 
payment  adjustments,  and  onsite 
discharges  and  readmissions) 

Michele  Hudson,  (410)  786-5490 
(Calculation  of  the  payment  rates, 
relative  weights  and  case-mix  index, 
and  payment  adjustments) 


Tiffany  Eggers,  (410)  786-0400  (Market 
•     basket  update,  short-stay  outliers  and 

interrupted  stays) 
Ann  Fagan,  (410)  786-5662  (Patient 

classification  system) 
Miechal  Lefkowitz,  (410)  786-5316 

(High-cost  outliers  and  budget 

neutrality) 
Linda  McKenna,  r410)  786^537 

(Payment  adjustments  and  transition 

period) 
Kathryn  McCann,  (410)  786-7623 

(Medigap) 
Robert  Nakielny,  (410)  786-^466 

(Medicaid) 

SUPPLEMENTARY  INFORMATION: 
Inspection  of  Public  Comments 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  processed,  generally  begirming 
approximately  4  weeks  after  publication 
of  a  document,  in  Room  C5-12-08  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Blvd., 
Baltimore,  MD,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
•5  p.m.  Please  call  (410)  786-7197  to 
schedule  an  appointment  to  view  public 
comments. 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  PO  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of'the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $10.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

To  assist  readers  in  referencing 
sections  contained  in  this  preamble,  we 
are  providing  the  following  table  of 
contents. 

Table  of  Contents 

I.  Background 

A.  Legislative  and  Regulatory  Authority 

B.  Criteria  for  Classification  as  a  LTCH 
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C.  Transition  Period  for  Implementation  of 
the  LTCH  PPS 

D.  Limitation  on  Charges  to  Beneficiaries 

E.  System  Implementation  for  the  LTCH 
PPS 

II.  Summary  of  the  Major  Contents  of  This 

Proposed  Rule 

A.  Proposed  Change  in  the  Annual  Update 

B.  Proposed  Update  Changes 

III.  Proposed  Changes  in  the  Annual  Update 

of  the  LTCH  PPS 

IV.  Proposed  Changes  in  Long-Term  Care 

Diagnosis-Related  Group  (LTC-DRG) 
Classifications  and  Relative  Weights 

A.  Background 

B.  Patient  Classifications  into  DRGs 

C.  Organization  of  DRGs 

D.  Update  of  LTC-DRGs 

E.  ICD-9-CM  Coding  System 

1.  Uniform  Hospital  Discharge  Data  Set 
(UHDDS)  Definitions 

2.  Maintenance  of  the  ICD-9-CM  Coding 
System 

3.  Coding  Rules  and'Use  of  ICD-9-CM 
Codes  in  LTCHs 

F.  Proposed  Changes  to  the  Method  for 
Updating  the  LTC-DRG  Relative  Weights 

V.  Proposed  Policy  Change  Relating  to 

Payments  to  LTCHs  That  Are  Satellite 
Facilities 

VI.  Proposed  Changes  to  the  LTCH  PPS  Rates 

for  the  Proposed  2004  LTCH  PPS  Rale 
.  Year 

A.  Overview  of  the  Development  of  the 
Proposed  Payment  Rates 

B.  Proposed  Update  to  the  Standard 
Federal  Rate  for  the  Proposed  2004 
LTCH  PPS  Rate  Year 

1.  Proposed  Standard  Federal  Rate  Update 

a.  Description  of  the  Proposed  Market 
Basket  for  the  Proposed  2004  LTCH  PPS 
Rate  Year 

b.  Proposed  LTCH  Market  Basket  Increase 
for  the  Proposed  2004  LTCH  PPS  Rate 
Year 

2.  Proposed  Standard  Federal  Rate  for  the 
Proposed  2004  LTCH  PPS  Rate  Year 

C.  Calculation  of  Proposed  LTCH 
Prospective  Payments  for  the  Proposed 
2004  LTCH  PPS  Rate  Year 

1.  Proposed  Adjustment  for  Area  Wage 
Levels 
'  2.  Proposed  Adjustment  for  Cost-of-Living 
in  Alaska  and  Hawaii 

3.  Proposed  Adjustment  for  High-Cost 
Outliers 

4.  Proposed  Adjustment  for  Special  Cases 

a.  General    > 

b.  Short-Stay  Outlier  Cases 

c.  Interrupted  Stay 

d.  Onsite  Discharges  and  Readmittances 

e.  Treatment  of  Swing  Beds  Under  the 
Interrupted  Stay  and  Onsite  Discharge 
and  Readmittance  Policies 

5.  Other  Proposed  Payment  Adjustments 

6.  Proposed  Budget  Neutrality  Offset  to 
Account  for  the  Transition  Methodology 

VII.  Computing  the  Proposed  Adjusted 
Federal  Prospective  Payments 

VIII.  Transition  Period 

IX.  Proposed  Payments  to  New  LTCHs 

X.  Method  of  Payment 

XI.  Monitoring 

XII.  Collection  of  Information  Requirements 

XIII.  Regulatory  Impact  Analysis 
A.  Introduction 


1.  Executive  Order  12866 

2.  Regulatory  Flexibility  Act  (RFA) 

3.  Impact  on  Rural  Hospitals 

4.  Unfunded  Mandates     . 

5.  Federalism 

B.  Anticipated  Effects 

1.  Budgetary  Impact 

2.  Impact  on  Providers 

3.  Calculation  of  Prospective  Payments 

4.  Results 

5.  Effect  on  the  Medicare  Program 

6.  Effect  on  Medicare  Beneficiaries 

C.  Executive  Order  12866 

XTV.  Response  to  Public  Comments 
Regulations  Text 
Addendum-Tables 

Acronyms 

Because  of  the  many  terms  to  which 
we  refer  by  acronym  in  this  proposed 
rule,  we  are  listing  the  acronyms  used 
and  their  corresponding  terms  in 
alphabetical  order  below: 
BBA    Balanced  Budget  Act  of  1997, 

Pub.  L.  105-33 
BBRA    Medicare,  Medicaid,  and  SCHIP 

[State  Children's  Health  Insurance 

Program]  Balanced  Budget 

Refinement  Act  of  1999,  Pub.  L. 

106-113 
BIPA    Medicare,  Medicaid,  and  SCHIP 

[State  Children's  Health  Insurance 

Program]  Benefits  Improvement  and 

Protection  Act  of  2000,  Pub.  L.  106- 

554 
CMS    Centers  for  Medicare  &  Medicaid 

Services 
DRGs    Diagnosis-related  groups 
FY    Federal  fiscal  year 
HCRIS    Hospital  Cost  Report 

Information  System 
HHA    Home  health  agency 
HIPAA    Health  hisurance  Portability 

and  Accountability  Act,  Pub.  L. 

104-191 
IPPS    Acute  Care  Hospital  Inpatient 

Prospective  Payment  System 
IRF     Inpatient  rehabilitation  facility 
LTC-DRG    Long-term  care  diagnosis- 
related  group 
LTCH    Long-term  care  hospital 
MedPAC    Medicare  Payment  Advisory 

Commission 
MedPAR    Medicare  provider  analysis 

and  review  file 
OSCAR    Online  Survey  Certification 

and  Reporting  (System) 
PPS    F*rospective  Payment  System 
QIO    Quality  Improvement 

Organization  (formerly  Peer  Review 

Organization  (PRO)) 
SNF    Skilled  nursing  facility 
TEFRA    Tax  Equity  and  Fiscal 

Responsibility  Act  of  1982,  Pub.  L. 

97-248 

I.  Background 

A.  Legislative  and  Regulatory  Authority 

The  Medicare,  Medicaid,  and  SCHIP 
[State  Children's  Health  Insurance 


Program]  Balanced  Budget  Refinement 
Act  of  1999  (BBRA)  (Pub.  L.  106-113) 
and  the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA)  (Pub.  L.  106-554) 
provide  for  payment  for  both  the 
operating  and  capital-related  gosts  of 
hospital  inpatient  stays  in  long-term 
care  hospitals  (LTCHs)  under  Medicare 
Part  A  based  on  prospectively  set  rates. 
The  Medicare  prospective  payment 
system  for  LTCHs  applies  to  hospitals 
described  in  section  1886(d)(l)(B)(iv)  of 
the  Social  Security  Act  (the  Act), 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002. 
Section  1886(d)(l)(B)(iv)(I)  of  the  Act 
defines  a  LTCH  as  "a  hospital  which  has 
an  average  inpatient  length  of  stay  (as 
determined  by  the  Secretary)  of  greater 
than  25  days."  Section 
1886(d)(l)(B)(iv)(II)  of  the  Act  also 
provides  another  definition  of  LTCHs: 
Specifically,  a  hospital  that  first 
received  payment  under  section  1886(d) 
of  the  Act  in  1986  and  has  an  average 
inpatient  length  of  stay  (as  determined 
by  the  Secretary)  of  greater  than  20  days 
and  has  80  percent  or  more  of  its  annual 
Medicare  inpatient  discharges  with  a 
principal  diagnosis  that  reflects  a 
finding  of  neoplastic  disease  in  the  12- 
month  cost  reporting  period  ending  in 
FY  1997. 

Section  123  of  Piib.  L.  106-113 
requires  the  prospective  payment 
system  for  LTCHs  to  be  a  per  discharge 
system  with  a  diagnosis-related  group 
(DRG)  based  patient  classification 
system  that  reflects  the  differences  in 
patient  resources  and  costs  in  LTCHs 
while  maintaining  budget  neutrality. 
Section  123  also  requires  that  th^ 
system  be  implemented  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002. 

Section  307(b)(1)  of  Pub.  L.  106-554 
mandates  the  examination  of  the 
feasibility  and  the  impact  of  basing 
payment  under  the  L'TCH  prospective 
payment  system  (LTCH  PPS)  on  the  use 
of  existing  (or  refined)  hospital  DRGs 
that  have  been  modified  to  account  for 
different  resource  use  of  LTCH  patients 
as  well  as  the  use  of  the  most  recently 
available  hospital  discharge  data. 
Further,  section  307(b)(1)  provides  that 
the  Secretary  shall  examine  and  may 
provide  for  adjustments  to  pajmaents 
under  the  LTCH  PPS,  including 
adjustments  to  DRG  weights,  area  wage 
adjustments,  geographic  reclassification, 
outliers,  updates,  and  a  disproportionate 
share  adjustment. 

In  a  Federal  Register  document 
issued  on  August  30,  2002  (67  FR 
55954),  we  implemented  the  LTCH  PPS 
authorized  under  Pub.  L.  106-113  and 
Pub.  L.  106-554.  This  system  uses 
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information  from  LTCH  patient  records 
to  classify  patients  into  distinct  long- 
term  care  diagnosis-related  groups 
(LTC-DRGs)  based  on  clinical 
characteristics  and  expected  resource 
needs.  Payments  are  calculated  for  each 
LTC-DRG  and  provisions  are  made  for 
appropriate  payment  adjustments. 
Payment  rates  under  the  LTCH  PPS  are 
updated  annually  and  published  in  the 
Federal  Register. 

The  LTCH  PPS  replaced  the 
reasonable  cost-based  payment  system 
under  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA), 
Pub.  L.  97-248.  for  payments  for 
inpatient  services  provided  by  a  LTCH 
with  a  cost  reporting  period  beginning 
on  or  after  October  1.  2002.  (The 
regulations  implementing  the  TEFRA 
hospital  payment  provisions  are  located 
at  42  CFR  part  413.)  With  the 
implementation  of  the  prospective 
payment  system  for  inpatient  acute  care 
hospitals  authorized  by  the  Social 
Security  Amendments  of  1983  (Pub.  L. 
98-21),  which  added  section  1886(d)  to 
the  Act.  certain  hospitals,  including 
LTCHs,  were-excluded  from  the  PPS  for 
acute  care  hospitals  and  paid  their 
reasonable  costs  for  inpatient  services 
subject  to  a  per  discharge  limitation  or 
target  amount  under  the  TEFRA  system. 
For  each  cost  reporting  period,  a  ceiling 
on  payments  to  each  hospital  excluded 
from  the  acute  care  hospital  inpatient 
prospective  payment  system  (IPPS)  was 
determined  by  multiplying  the 
hospital's  updated  target  amount  by  the 
number  of  total  current  year  Medicare 
discharges.  The  August  30.  2002  final 
rule  further  details  payment  policy 
under  the  TEFRA  system  (67  FR  55954). 

In  the  August  30.  2002  final  rule,  we 
presented  an  in-depth  discussion  of  the 
LTCH  PPS.  including  the  patient 
classification  system,  relative  weights, 
payment  rates,  additional  payments. , 
and  the  budget  neutrality  requirements 
mandated  by  section  123  of  Pub.  L.  106- 
113.  That  same  final  rule,  which 
established  regulations  for  the  LTCH 
PPS  under  42  CFR  part  412,  Subpart  O, 
also  contained  provisions  related  to 
covered  inpatient  services,  limitation  on 
charges  to  beneficiaries,  medical  review 
requirements,  furnishing  of  inpatient 
hospital  services  directly  or  under 
arrangement,  and  reporting  and 
recordkeeping  requirements. 

We  refer  readers  to  the  August  30, 
2002  final  rule  for  a  comprehensive 
discussion  of  the  research  and  data  that 
supported  the  establishment  of  the 
LTCH  PPS. 

B.  Criteria  for  Classification  as  a  LTCH 

LTCHs  must  have  a  provider 
agreement  with  Medicare  and  must  have 


an  average  Medicare  inpatient  length  of 
stay  of  greater  than  25  days,  or,  for  cost 
reporting  periods  beginning  on  or  after 
August  5,  1997,  for  a  hospital  that  was 
first  excluded  from  the  PPS  in  1986, 
must  have  an  average  inpatient  length  of 
stay  for  all  patients,  including  both 
Medicare  and  non-Medicare  inpatients, 
of  greater  than  20  days  and  demonstrate 
that  at  least  80  percent  of  its  annual 
Medicare  inpatient  discharges  in  the  12- 
month  cost  reporting  period  ending  in 
FY  1997  have  a  principle  diagnosis  that 
reflects  a  finding  of  neoplastic  disease. 
Subject  to  the  provisions  of 
§  412.23(e)(3).  the  average  Medicare 
inpatient  length  of  stay  is  determined 
based  on  all  covered  and  noncovered 
days  of  stay  of  Medicare  patients  as 
calculated  by  dividing  the  total  number 
of  covered  and  noncovered  days  of  stay 
of  Medicare  inpatients  (less  leave  or 
pass  days)  by  the  number  of  total 
Medicare  discharges  for  the  hospital's 
most  recent  complete  cost  reporting 
period.  Fiscal  intermediaries  verify  that 
LTCHs  meet  the  average  length  of  stay 
requirements. 

"The  fiscal  intermediary's 
determination  of  whether  or  not  a 
hospital  qualifies  as  an  LTCH  is  based 
on  the  hospital's  discharge  data  from  its 
most  recent  cost  reporting  period  and  is 
effective  at  the  start  of  the  hospital's 
next  cost  reporting  period,  under 
§  412.22(d).  If  a  hospital  does  not  meet 
the  length  of  stay  requirement,  the 
hospital  may  provide  the  intermediary 
with  data  indicating  a  change  in  the 
hospital's  average  length  of  stay  by  the 
same  method  for  the  immediately 
preceding  6-month  period 
(§412.23(e)(3)(ii)).  (For  procedural 
efficiency  and  in  order  to  comply  with 
the  timing  requirement  of  §  412.22(d). 
we  have  a  longstanding  policy  of 
allowing  hospitals  to  submit  data  for  a 
period  greater  than  5  months  for  this 
purpose.)  Requirements  for  hospitals 
seeking  classification  as  LTCHs  that 
have  undergone  a  change  in  ownership, 
as  described  in  §  489.18,  are  set  forth  in 
§412.23(e)(3)(iii). 

LTCHs  that  exist  as  hospitals-within- 
hospitals  or  satellite  facilities  must  also 
meet  the  criteria  set  forth  in  §  412.22(e) 
or  §  412.22(h),  respectively,  to  be 
excluded  from  the  IPPS  and  paid  under 
the  LTCH  PPS. 

The  following  hospitals  are  paid 
under  special  payment  provisions,  as 
described  in  §  412.22(c)  and,  therefore, 
are  not  subject  to  the  LTCH  PPS  rules: 

•  Veterans  Administration  hospitals. 

•  Hospitals  that  are  reimbursed  under 
State  cost  control  systems  approved 
under  42  CFR  part  403. 

•  Hospitals  that  are  reimbursed  in 
accordance  with  demonstration  projects 


authorized  under  section  402(a)  of  Pub. 
L.  90-248  (42  U.S.C.  1395b-l)  or  section 
222(a)  of  Pub.  L.  92-603  (42  U.S.C. 
1395b-l  (note))  (statewide  all-payer 
systems,  subject  to  the  rate-of-increase 
test  at  section  1814(b)  of  the  Act). 

•  Nonparticipating  hospitals 
furnishing  emergency  services  to 
Medicare  beneficiaries. 

C.  Transition  Period  for  Implementation 
of  the  LTCH  PPS 

In  the  August  30,  2002  final  rule  (67 
FR  56038),  we  provided  for  a  5-year 
transition  period  from  cost-based 
reimbursement  to  fully  Federal 
prospective  payment  for  LTCHs.  During 
the  5-year  period,  two.  payment 
percentages  are  to  be  used  to  determine 
a  LTCH's  total  payment  under  the  PPS. 
The  blend  percentages  are  as  follows: 


Cost  reporting  peri- 
ods beginning  on 
or  after 

Prospec- 
tive pay- 
ment fed- 
eral rate 

Cost- 
based  re- 
imburse- 
ment rate 

percentage 

percentage 

Oct.  1,2002  

20 

80 

Oct  1,2003  

•40 

60 

Oct.  1.2004  

60 

40 

Oct  1.2005  

80 

20 

Oct,  1,2006  

100 

0 

The  phase-in  for  payments  to  the  full 
prospective  payment  Federal  rate  will 
apply  according  to  each  LTCH's  cost 
reporting  period. 

D.  Limitation  on  Charges  to 
Beneficiaries 

In  the  August  30,  2002  final  rule,  we 
presented  an  in-depth  discussion  of 
beneficiary  liability  under  the  LTCH 
prospective  payment  system  (67  FR 
55974-55975).  Under  §412.507,  as 
consistent  with  other  established 
hospital  pro^spective  payment  systems,  a 
LTCH  may  not  bill  a  Medicare 
beneficiary  for  more  than  the  deductible 
and  coinsurance  amounts  as  specified 
under  §§409.82,  409.83.  and  409.87  and 
for  items  and  services  as  specified  imder 
§  489.30(a),  if  the  Medicare  payment  to 
the  LTCH  is  the  full  LTC-DRG  payment 
amount.  However,  if  the  Medicare 
payment  was  for  a  short-stay  outlier 
case  (§412.529)  that  was  less  than  the 
full  LTC-DRG  payment  amount,  the 
LTCH  could  also  fcharge  the  beneficiary 
for  services  for  which  the  costs  of  those 
services  or  the  days  those  services  were 
provided  were  not  a  basis  for  calculating 
the  Medicare  short-stay  outiier  payment 
(§412.507). 

Since  the  origin  of  the  Medicare 
system,  the  intent  of  our  regulations  has 
been  to  set  limits  on  beneficiary  liability 
and  to  clearly  establish  the 
circumstances  under  which  the 
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beneficiary  would  be  required  to  assume 
responsibility  for  payment;  that  is,  upon 
exhausting  benefits  described  in  42  CFR 
part  409,  subpart  F.  The  discussion  in 
the  August  30,  2002  final  rule  was  not 
meant  to  establish  rates  or  payments  for, 
or  define.  Medicare-eligible  expenses. 
While  CMS  regulates  beneficiary 
liability  for  coinsurance  and  deductibles 
for  hospital  stays  that  are  covered  by 
Medicare,  payments  from  Medigap 
insurers  to  providers  for  inpatient 
hospital  coverage  after  Medicare 
benefits  are  exhausted  are  not  regulated 
by  CMS.  Furthermore,  regulations 
beginning  at  §  403.200  and  the  1991 
National  Association  of  Insurance 
Commissioners  (NAIC)  Model 
Regulation  for  Medicare  Supplemental 
Insurance,  which  was  incorporated  by 
reference  into  section  1882  of  the  Act, 
govern  the  relationship  between 
Medigap  insurers  and  beneficiaries. 

E.  System  Implementation  for  the  LTCH 
PPS 

When  we  established  the  regulations 
to  implement  the  LTCH  PPS  on  August 
30,  2002  (67  FR  55954),  effective  for  cost 
reporting  periods  that  began  on  or  after 
October  1,  2002,  we  did  not  have 
computer  system  changes  in  place  that 
were  necessary  to  accommodate  claims 
processing  and  payment  under  the 
system.  However,  after  January  1,  2003, 
we  made  the  necessary  system  changes. 
Accordingly,  after  January  1,  2003,  the 
fiscal  intermediary  will  reconcile  the 
payment  amounts  that  had  been  made  to 
LTCHs  for  all  covered  inpatient  hospital 
services  furnished  to  Medicare 
beneficiaries  from  cost  reporting  periods 
that  began  on  or  after  October  1.  2002. 
through  January  1,  2003,  with  the 
amounts  that  were  payable  under  the 
LTCH  PPS  methodology.  Because  the 
LTCH  PPS  was  effective  at  the  start  of 
the  LTCH's  first  cost  reporting  period 
that  began  on  or  after  October  1,  2002, 
only  those  LTCHs  with  cost  reporting 
periods  that  started  October  1,  2002, 
through  January  1,  2003,  will  experience 
the  payment  reconciliation  necessitated 
by  this  3-month  period  prior  to  systems 
implementation.  The  claims  submission 
procedure  of  using  ICD-9-CM  codes  has 
not  changed  following  the  systems 
implementation  of  the  LTCH  PPS. 

We  also  want  to  note  that  as  of 
October  16,  2002.  a  LTCH  that  was 
required  to  comply  with  the 
Administrative  Simplification 
Standards  under  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  (Pub.  L.  104-191)  and  that  had 
not  obtained  an  extension  in 
compliance  with  the  Administrative 
Compliance  Act  (Pub.  L.  107-105)  is 
obligated  to  coinply  with  the  standards 


for  submitting  claim  forms  to  the 
LTCH's  Medicare  fiscal  intermediary  (45 
CFR  162.1002  and  45  CFR  162.1102). 
Beginning  October  16,  2003,  LTCHs  that 
obtained  an  extension  and  that  are 
required  to  comply  with  the  HIPPA 
Administrative  Simplification 
Standards  must  start  submitting 
electronic  claims  in  compliance  with 
the  HIPPA  regulations  cited  above, 
among  others. 

n.  Summary  of  the  Major  Contents  of 
This  Proposed  Rule 

In  this  proposed  rule,  we  are  setting 
forth  the  proposed  aimual  update  to  the 
jpayment  rates  for  the  Medicare  LTCH 
PPS  and  proposing  other  policy 
changes.  The  following  is  a  siunmary  of 
the  major  areas  that  we  are  addressing 
in  this  proposed  rule: 

A.  Proposed  Change  in  the  Annual 
Update 

We  are  proposing  to  change  the 
annual  update  to  the  Federal  pavment 
rate  under  the  LTCH  PPS  from  the 
Federal  fiscal  year  (October  1  through 
September  30)  to  a  "LTCH  rate  year  "  of 
July  1  through  June  30,  beginning  July 
1,-2003,  as  discussed  in  section  III.  of 
this  preamble.  (In  this  proposed  rule,  we 
would  define  the  LTCH  rate  year  as  the 
period  of  July  1  to  June  30  for  updates 
to  the  LTCH  PPS.)  We  are  proposing  to 
pubUsh  information  on  the  annual 
update  in  the  Federal  Register  by  June 
1  of  each  year.  We  recognize  that  it  may 
be  necessary  to  address  issues  affecting 
LTCHs  at  a  time  that  does  not  conform 
to  this  schedule  and  in  those 
circimistances,  we  could  utilize  the 
IPPS  proposed  and  final  rule  for  this 
purpose. 

B.  Proposed  Update  Changes 

•  In  section  IV.  of  this  preamble,  we 
are  proposing  that  the  annual  update  of 
the  LTC-DRG  classifications  and 
relative  weights  would  remain  linked  to 
the  aimual  adjustments  of  the  acute  care 
hospital  inpatient  DRG  system,  which 
are  based  on  the  aimual  revisions  to  the 
International  Classification  of  Diseases. 
Ninth  Revision,  Clinical  Modification 
(ICD-9-CM)  codes,  effective  each 
October  1 . 

•  In  section  V.  of  this  preamble,  we 
discuss  a  proposed  policy  change  in 
how  Medicare  payment  under  the  LTCH 
PPS  would  be  made  to  certain  LTCHs 
that  have  satellite  facilities. 

•  In  sections  VI.  through  X.  of  this 
preamble,  we  discuss  our  proposed 
determination  of  the  LTCH  PPS  rates 
that  would  be  applicable  to  the 
proposed  LTCH  rate  year  of  July  1,  2003 
through  June  30.  2004.  including 
proposed  revisions  to  the  wage  index, 


the  proposed  excluded  hospital  with 
capital  market  basket  that  would  be 
applied  to  the  current  standard  Federal 
rate  to  determine  the  prospective 
payment  rates,  the  applicable 
adjustments  to  payments,  the  proposed 
outlier  threshold,  the  transition  period, 
and  the  proposed  budget  neutrality 
factor. 

•  We  are  also  proposing  to  revise 
§  412.525(a)  and  §  412.529(c)(4) 
regarding  adjustments  to  ouUier 
payments  under  the  LTCH  PPS  in  order 
to  conform  the  regulation  to  a  proposed  • 
policy  change  under  the  IPPS  that  is 
published  in  the  Federal  Register  on 
March  4,  2003. 

•  In  section  XI.  of  this  preamble,  we 
discuss  our  continuing  monitoring 
efforts  to  evaluate  the  LTCH  PPS. 

•  In  section  XIII.  of  this  preamble,  we 
set  forth  an  analysis  of  the  impact  of  the 
proposed  changes  in  this  proposed  rule 
on  Medicare  expenditures  and  on 
Medicare-participating  LTCHs  and 
Medicare  beneficiaries. 

m.  Proposed  Changes  in  the  Annual 
Update  of  the  LTCH  PPS 

In  existing  regulations  at  §  412.535 
that  were  issued  in  the  August  30,  2002 
final  rule,  we  specify  a  schedule  for 
publishing  information  on  ^e  LTCH 
PPS  on  or  before  August  1,  which 
coincided  with  the  statutorily  mandated 
publication  schedule  for  the  IPPS.  We 
are  proposing  to  revise  §412. 535  to 
provide  generally  for  a  change  in  the, 
annual  rate  update  for  the  LTCH  PPS, 
startingon  July  1. 

Section  1886(e)(5)(A)  of  the  Act 
requires  that,  for  the  IPPS,  the  proposed 
rule  be  published  in  the  Federal 
Register  "not  later  than  the  April  1 
before  each  fiscal  year;  and  the  final 
rule,  not  later  than  the  August  1  before 
such  fiscal  year."  The  statute  imposes 
no  such  publication  schedule  for  the 
LTCH  PPS.  In  the  August  30,  2002  final 
rule  (67  FR  55977),  we  stated  that  we 
were  considering  changing  the 
publication  schedule  of  the  LTCH  PPS 
annual  rulemaking  cycle  in  order  to 
avoid  concurrent  publication  of  annual 
rules  for  these  two  systems  for  purposes 
of  administrative  feasibility  and 
efficiency.  In  considering  a  change  in 
the  publication  schedule  of  the  LTCH 
PPS  final  rule,  we  contemplated  a 
change  in  the  effective  date  for  updating 
the  Federal  rates  for  the  LTCH  PPS. 
Therefore,  in  this  proposed  rule,  we  are 
proposing  to  change  the  effective  date  of 
the  annual  update  for  the  LTCH  PPS 
from  October  1  to  July  1  of  each  year  in 
order  to  facilitate  a  timely  publication  of 
these  two  significant  payment  updates 
(acute  care  hospital  inpatient  and 
LTCH).  Thus,  the  annual  update  of  the 
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LTCH  PPS  Federal  rates  would  no 
longer  be  linked  to  the  start  of  the 
Federal  fiscal  year,  as  is  the  update  of 
the  IPPS.  This  proposed  change  would 
necessitate  publication  of  the  final  rule 
for  the  LTCH  PPS  by  no  later  than  June 
1  of  each  year  (proposed  revised 
§412.535). 

We  also  are  proposing  to  amend 
§  412.503  to  include  a  definition  of 
"long-term  care  hospital  rate  year".  A 
"long-term  care  hospital  rate  year" 
would  mean  the  12-month  period  of 
July  1  through  June  30.  We  would  use 
this  period  for  those  calculations  related 
to  updating  the  Federal  rate  for 
payments  under  the  LTCH  PPS.  The 
determination  of  the  proposed  fixed-loss 
threshold  for  outlier  payment 
calculations,  under  §412. 525(a),  would 
also  be  calculated  based  on  the 
proposed  LTCH  rate  year.  (Section  Vl.C. 
of  this  proposed  rule  includes  a  more 
detailed  discussion  of  our  proposed 
outlier  policy.) 

Proposing  a  change  for  the  annual 
Federal  rate  update  period  for  the  LTCH 
PPS  has  also  necessitated  a  proposed 
recalculation  of  the  excluded  hospital 
market  basket  with  capital  estimate  for 
the  proposed  forthcoming  payment  year, 
July  1.  2003  through  June  30,  2004.  In 
the  August  30,  2002  final  rule,  we 
adopted  a  Federal  rate  of  $34,956  that 
was  computed  based  on  the  excluded 
hospital  with  capital  market  basket 
calculated  for  the  12-month  Federal 
fiscal  year  of  October  1,  2002  through 
September  30,  2003.  As  already  noted, 
we  are  proposing  to  change  the  Federal 
rate  update  for  the  LTCH  PPS  from  the 
Federal  fiscal  year  to  a  12-month  year  of 
July  1  through  June  30,  and  the 
proposed  rates  in  this  proposed  rule  are 
based  on  this  period.  Because  the 
Federal  rate  of  $34,956  was  originally 
computed  based  on  a  12-month  year, 
but  in  actuality  will  only  be  utilized  for 
9  months,  if  the  proposed  change  in  the 
LTCH  PPS  rate  update  year  is  finalized, 
we  are  proposing  a  budget  neutral 
adjustment  to  the  market  basket  update 
taking  this  3-month  differential  into 
account  in  setting  the  Federal  rate  for 
July  1,  2003  through  June  30,  2004.  In 
addition,  we  are  proposing  that  the 
change  in  the  proposed  2004  LTCH  PPS 
rate  year  be  budget  neutral.  In  section 
Vl.B.l  of  this  proposed  rule,  we  describe 
this  proposed  adjustment  in  greater 
detail. 

We  are  proposing  to  update  the  LTCH 
PPS  wage  index  that  adjusts  for 
differences  in  area  wages  under 
§  412.525(c)  using  the  FY  1999  IPPS 
wage  data  because  these  are  the  best 
available  data  (as  discussed  in  section 
Vl.C.  of  this  preamble). 


We  also  are  proposing  to  recalculate 
the  budget  neutrality  offset  to  account 
for  the  effect  of  the  transition  period  and 
the  policy  allowing  LTCHs  to  elect  100 
percent  Federal  rate  payments  rather 
than  the  transition  blend.  In  addition, 
we  are  proposing  an  updated  fixed-loss 
amoimt  for  determining  outlier 
payments  based  on  the  updated 
proposed  Federal  rate  (as  discussed  in 
section  VII.  of  this  preamble). 

As  discussed  in  section  IV.C.  of  this 
proposed  rule,  we  are  not  proposing  an 
update  to  the  LTC-DRG  classifications 
or  relative  weights  at  this  time. 
Currently,  the  LTC-DRG  patient 
classifications  utilized  by  the  LTCH  PPS 
for  FY  2003  are  based  directly  on  the 
same  version  of  DRGs  used  by  the  IPPS, 
that  is,  GROUPER  20.0.  Therefore,  we 
are  not  proposing  any  change  to  the 
timing  of  the  annual  update  of  the  LTC- 
DRG  classifications  and  relative 
weights.  They  would  remain  linked  to 
the  annual  adjustments  of  the  acute  care 
hospital  inpatient  DRG  system,  which 
are  based  on  the  annual  revisions  to  the 
ICD-9-CM  codes,  effective  each  October 
1.  Table  3  of  the  Addendum  to  the 
August  .30,  2002  final  rule  (67  FR 
56076-56084),  which  we  are  reprinting 
as  Table  3  of  the  Addendvun  to  this 
proposed  rule,  contains  the  LTC-DRG 
classifications  and  relative  weights  that 
we  propose  to  continue  to  apply  to 
discharges  occurring  during  the  period 
of  July  1,  2003  through  September  30. 
2003.  As  an  aid  in  calculating  payment 
under  the  short-stay  outlier  policy, 
under  §  412.529,  we  also  are  including, 
in  column  3  of  Table  3,  the  proposed 
five-sixths  average  length  of  stay  that 
would  be  applied  to  each  LTC-DRG  in 
determining  whether  the  LTCH  stay  is  a 
short-stay  outlier.  The  average  length  of 
stay  for  each  DRG  based  on  the  FY  2001 
MedPAR  data,  which  were  used  for  the 
FY  2003  LTCH  PPS  final  rule,  are  still 
the  best  available  complete  LTCH 
discharge  data  available  at  this  time. 

The  revised  LTC-DRG  classifications 
and  relative  weights  for  discharges 
occurring  from  October  1,  2003  through 
September  30,  2004,  for  payments  under 
the  LTCH  PPS  during  that  period  would 
continue  to  be  based  on  the  annual 
updates  to  the  acute  care  hospital 
inpatient  DRG  system.  The  FY  2004 
DRGs  and  relative  weights  for  the  IPPS 
have  not  yet  been  proposed  and  we  are 
unable  to  propose  updated  LTC-DRGs 
and  relative  weights  (which  would  be 
based  on  the  proposed  updated  acute 
care  hospital  inpatient  DRGs  and 
relative  weights)  at  this  time.  Thus,  we 
are  proposing  that  the  LTC-DRG 
classifications  and  relative  weights 
would  be  presented  for  public  comment 
in  the  proposed  rule  for  the  IPPS  and 


finalized  in  the  IPPS  final  rule,  for  an 
effective  date  of  October  1,  2003. 

The  proposed  change  in  the  rate  year 
for  the  LTCH  PPS  from  October  1 
through  September  30  to  July  1  through 
June  30  means  that,  although  the 
Federal  rate  calculations  in  the  August 
30,  2002  final  rule  were  based  on  a  12- 
month  year,  only  9  months  will  elapse 
before  the  proposed  July  1 ,  2003  update. 
We  are  proposing  a  prospective 
adjustment  to  the  market  basket  update 
to  take  into  account  this  3-month 
differential  in  setting  the  proposed  rates 
for  July  1,  2003  through  June  30.  2004. 

Specifically,  the  proposed  updates  for 
the  proposed  2004  LTCH  PPS  rate  year 
would  be  affected  as  follows: 

•  The  proposed  update  to  the 
standard  Federal  rate  calculated  in 
accordance  with  §412. 523(c)(3)  would 
be  adjusted  to  account  for  updating  the 
standard  Federal  rate  on  July  1,  2003, 
instead  of  October  1,  2003. 

•  The  fixed-loss  amount  for 
determining  high-cost  outUer  payments 
under  §  412.525(a)  would  also  be 
updated  based  on  the  proposed  Federal 
rate  effective  for  July  1.  2003  through 
June  30,  2004. 

In  section  Vl.B.l  of  this  proposed 
rule,  we  discuss  the  proposed 
computational  adjustments  resulting 
from  our  proposed  establishment  of  a 
LTCH  PPS  rate  year  beginning  July  1. 
2003  through  June  30,  2004. 

Several  provisions  of  the  LTCH  PPS 
would  not  be  affected  by  the  proposed 
change  in  the  annual  rate  update  year 
for  the  LTCH  PPS  from  October  1  to  July 
1  because  these  policies  are  not  based 
on  any  of  the  Federal  rate  calculations 
for  the  LTCH  PPS.  Specifically,  the 
following  provisions  would  not  be 
affected: 

•  The  transition  blends  provided  for 
under  §  412.533(a)  would  not  be 
affected  because  they  are  linked  to  the 
start  of  each  LTCH's  cost  reporting 
period,  rather  than  to  the  start  of  the 
Federal  fiscal  year.  (LTCHs  being  paid 
under  the  transition  blend  methodology 
would  receive  those  blends  for  the 
entire  5-year  transition  period,  unless 
they  elect  payments  based  on  100 
percent  of  the  Federal  rate.)  For 
instance,  for  cost  reporting  periods  that 
began  on  or  after  October  1.  2002.  and 
before  October  1,  2003.  the  total 
payment  for  a  LTCH  is  80  percent  of  the 
amount  that  would  have  been  calculated 
under  the  TEFRA  payment  system  for 
that  specific  LTCH  and  20  percent  of  the 
Federal  prospective  payment  amount. 
For  cost  reporting  periods  beginning  on 
or  after  October  1 ,  2003  and  before 
October  1,  2004,  the  total  payment  for 

a  LTCH  is  60  percent  of  the  amount  that 
would  have  been  calculated  imder  the 
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TEFRA  payment  system  for  that  specific 
LTCH  and  40  percent  of  the  Federal 
prospective  payment  amoimt. 

•  The  5-year  phase-in  of  the 
adjustment  for  differences  in  area  wage 
levels  under  §41 2.525(c)  would  not  be 
affected  because  they  are  linked  to  the 
start  of  each  LTCH's  cost  reporting 
period,  rather  than  to  the  start  of  the 
Federal  fiscal  year.  For  cost  reporting 
periods  that  began  on  or  after  October  1 , 
2002  and  before  September  30,  2003.  the 
applicable  LTCH  PPS  wage  index  is 
one-fifth  of  the  full  LTCH  wage  index 
value,  and  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2003 
and  before  September  30,  2004,  the 
applicable  LTCH  PPS  wage  index  is 
two-fifths  of  the  full  LTCH  wage  index 
value. 

•  The  LTC-DRGs  and  their  relative 
weights  and  the  GROUPER  would  not 
be  affected  since  they  would  continue  to 
be  updated  effective  October  1  through 
September  30  each  year  based  on  the 
changes  to  the  DRGs  published  in  the 
IPPS  final  rule. 

Section  XII.  of  this  proposed  rule 
contains  an  impact  analysis  that  reflects 
the  impact  of  these  proposed  changes. 

In  sununary.  we  are  proposing  to 
amend  §412.535  to  indicate  that 
information  on  the  unadjusted  Federal 
payment  rates  and  a  description  of  the 
methodology  and  data  used  to  calculate 
the  payment  rates  under  the  LTCH  PPS 
would  be  published  in  the  Federal 
Register  on  or  before  June  1  prior  to  the 
beginning  of  each  proposed  LTCH  PPS 
rate  year  beginning  July  1.  We  are 
proposing  that  information  on  the  DRG 
classification  system  and  associated 
weighting  factors,  with  the  DRGs  fit>m 
which  the  LTC-DRGs  are  derived, 
would  be  published  in  the  proposed 
IPPS  rule  and,  ultimately,  the  final  rule 
for  the  IPPS  (the  final  IPPS  rule  is 
published  on  or  before  August  1  of  each 
Federal  fiscal  year). 

rv.  Proposed  Changes  in  Long-Term 
Care  Diagnosis-Related  Group  (LTC- 
DRG)  Classifications  and  Relative 
Weights 

A.  Background 

Section  123  of  Pub.  L.  106-113 
specifically  requires  that  the  PPS  for 
LTCHs  be  a  per  discharge  system  with 
a  DRG-based  patient  classification 
system  reflecting  the  differences  in 
patient  resources  and  costs  in  LTCHs 
while  maintaining  budget  neutrality. 
Section  307(b)(1)  of  Pub.  L.  106-554 
modified  the  requirements  of  section 
123  of  Pub.  L.  106r-113  by  specifically 
requiring  that  the  Secretary  examine 
"the  feasibility'  and  the  impact  of  basing 
payment  under  such  a  system  [the 


LTCH  PPS)  on  the  use  of  existing  (or 
refined)  hospital  diagnosis-related 
groups  (DRGs)  that  have  been  modified 
to  account  for  different  resource  use  of 
long-term  care  hospital  patients  as  well 
as  the  use  of  the  most  recently  available 
hospital  discharge  data." 

In  accordance  with  section  307(b)(1) 
of  Pub.  L.  106-554  and  §412.515  of  our 
existing  regulations,  the  LTCH  PPS  uses 
information  from  LTCH  patient  records 
to  classify  patient  cases  into  distinct 
long-term  care  diagnosis-related  groups 
(LTC-DRGs)  based  on  clinical 
characteristics  and  expected  resource 
needs.  The  LTC-DRGs  used  as  the 
patient  classification  component  of  the 
LTCH  PPS  correspond  to  the  DRGs  in 
the  IPPS.  We  apply  weights  to  the 
existing  hospital  inpatient  DRGs  to 
accoiuit  for  the  difference  in  resource 
use  by  patients  exhibiting  the  case 
complexity  and  multiple  medical 
problems  characteristic  of  LTCHs. 

In  a  departure  from  the  IPPS,  we  use 
low  volvune  LTC-DRGs  (less  than  25 
LJCH  cases)  in  determining  the  LTC- 
DRG' weights,  since  LTCHs  do  not 
typically  treat  the  full  range  of 
diagnoses  as  do  acute  care  hospitals.  In 
order  to  deal  with  the  large  number  of 
low  volume  DRGs  (all  DRGs  with  fewer 
than  25  cases),  we  group  low  volume 
DRGs  into  5  quintiles  based  on  average 
charge  per  discharge.  (A  listing  of  the 
composition  of  low  volume  quintiles 
appears  in  the  i^ugust  30,  2002  final 
rule  at  67  FR  55986.)  We  also  take  into 
accoimt  adjustments  to  payments  for 
cases  in  which  the  stay  at  the  LTCH  is 
five-sixths  of  the  geometric  average 
length  of  stay  and  classify  these  cases  as 
short-stay  outUer  cases.  (A  detailed 
discussion  of  the  application  of  the 
Lewin  Group  model  that  was  used  to 
develop  the  LTC-DRGs  appears  in  the 
August  30,  2002  final  rule  at  67  FR 
55978.) 

B.  Patient  Classifications  into  DRGs 

Generally,  under  the  LTCH  PPS, 
Medicare  payment  is  made  at  a 
predetermined  specific  rate  for  each 
discharge;  that  payment  varies  by  the 
LTC-DRG  to  which  a  beneficiary's  stay 
is  assigned.  Cases  are  classified  into 
LTC-DRGs  for  payment  based  on  the 
following  six  data  elements: 

(1)  Principal  diagnosis. 

(2)  Up  to  eight  additional  diagnoses. 

(3)  Up  to  six  procedures  performed. 

(4)  Age. 

(5)  Sex. 

(6)  Discharge  status  of  the  patient. 
Upon  the  discharge  of  the  patient 

bom  a  LTCH,  the  LTCH  must  assign 
appropriate  diagnosis  and  procedure 
codes  frtjm  the  ICI>-9-CM.  As  of 
October  16,  2002,  a  LTCH  that  was 


required  to  comply  with  the  HIPAA 
Administrative  Simplification 
Standards  and  that  had  not  obtained  an 
extension  in  compliance  with  the 
Administrative  Compfiance  Act' (Pub.  L. 
107-105)  is  obligated  to  comply  vrith 
the  standards  at  45  CFR  162.1002  and 
45  CFR  162.1102.  Completed  claim 
forms  are  to  be  submitted  to  the  LTCH's 
Medicare  fiscal  intermediary. 

Medicare  fiscal  intermediaries  enter 
the  clinical  and  demographic 
information  into  their  claims  processing 
systems  and  subject  this  information  to 
a  series  of  automated  screening 
processes  called  the  Medicare  Code 
Editor  (MCE).  These  screens  are 
designed  to  identify  cases  that  require 
further  review  before  assignment  into  a 
DRG  can  be  made.  During  this  process, 
the  following  type  of  cases  are  selected 
for  further  development: 

•  Cases  that  are  improperly  coded. 
(For  example,  diagnoses  are  shown  that 
are  inappropriate,  given  the  sex  of  the 
patient.  Code  68.6,  Radical  abdominal 
hysterectomy,  would  be  an 
inappropriate  code  for  a  male.) 

•  Cases  including  surgical  procedures 
not  covered  under  Medicare  (for 
example,  organ  transplant  in  a 
nonapproved  transplant  center). 

•  Cases  requiring  more  information. 
(For  example,  ICD-9-CM  codes  are 
required  to  be  entered  at  their  highest' 
level  of  specificity.  There  are  valid  3- 
digit,  4-digit,  and  5-digit  codes.  That  is, 
code  136.3,  Pneumocystosis,  contains 
all  appropriate  digits,  but  if  it  is 
reported  with  either  fewer  or  more  than 
4  digits,  the  claim  will  be  rejected  by  the 
MCE  as  invalid.) 

•  Cases  with  principal  diagnoses  that 
do  not  usually  justify  admission  to  the 
hospital.  (For  example,  code  437.9, 
Unspecified  cerebrovascular  disease. 
While  this  code  is  valid  according  to  the 
ICD-9-CM  coding  scheme,  a  more 
precise  code  should  be  used  for  the 
principal  diagnosis.) 

After  screening  through  the  MCE, 
each  claim  will  be  classified  into  the 
appropriate  LTC-DRG  bv  the  Medicare 
LTCH  GROUPER.  The  LTCH  GROUPER 
i@  specialized  computer  software  based 
on  the  same  GROUPER  used  by  the 
IPPS.  The  GROUPER  software  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of 
diagnosis  and  procedure  codes  and 
other  demographic  information  (age, 
sex,  and  discharge  status).  Following  the- 
LTC-DRG  assigiunent.  the  Medicare 
fiscal  intermediary  will  determine  the 
prospective  payment  by  using  the 
Medicare  PRICER  program,  which 
accounts  for  hospital-specific 
adjustments.  As  provided  for  under  the 
IPPS,  we  provide  an  opportunity  for  the 
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LTCH  to  review  the  LTC-DRG 
assignments  made  by  the  fiscal 
intermediary  and  to  submit  additional 
information  within  a  specified 
timeframe  (§412. 51 3(c)). 

The  GROUPER  is  used  both  to  classify 
past  cases  in  order  to  measure  relative 
hospital  resource  consumption  to 
estabhsh  the  DRG  weights  and  to 
classify  current  cases  for  purposes  of 
determining  payment.  The  records  for 
all  Medicare  hospital  inpatient 
discharges  are  maintained  in  the 
MedPAR  file.  The  data  in  this  file  are 
used  to  evaluate  ppssible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights  during  our  annual 
update.  DRG  weights  are  based  on  data 
for  the  population  of  LTCH  discharges, 
reflecting  the  fact  that  LTCH  patients 
represent  a  different  patient  mix  than 
patients  in  short-term  acute  care 
hospitals. 

C.  Organization  ofDRGs 

The  DRGs  are  organized  into  25  Major 
Diagnostic  Categories  (MDCs),  most  of 
which  a/e  based  on  a  particular  organ 
system  of  the  body;  the  remainder 
involve  multiple  organ  systems  (such  as 
KfbC  22,  Burns).  Accordingly,  the 
principal  diagnosis  determines  MDC 
assignment.  Within  most  MDCs,  cases 
are  then  divided  into  surgical  DRGs  and 
medical  DRGs.  Surgical  DRGs  are 
assigned  based  on  a  surgical  hierarchy 
that  orders  operating  room  (O.R.) 
procedures  or  groups  of  O.R.  procedures 
by  resource  intensity.  The  GROUPER 
does  not  recognize  all  ICD-9-CM 
procedure  codes  as  procedures  that 
affect  DRG  assignment,  that  is. 
procedures  which  are  not  surgical  (for 
example,  EKG),  or  mindr  surgical 
procedures  (for  example,  86.11,  Biopsy 
of  skin  and  subcutaneous  tissue). 

The  medical  DRGs  are  generally 
differentiated  on  the  basis  of  diagnosis. 
Both  medical  and  surgical  DRGs  may  be 
further  differentiated  based  on  age,  sex, 
discharge  status,  and  presence  or 
absence  of  complications  or 
comorbidities  (CC).  We  note  that  CCs 
are  defined  by  certain  secondary 
diagnoses  not  related  to,  or  not 
inherently  a  part  of,  the  disease  process 
identified  by  the  principal  diagnosis. 
(For  example,  the  GROUPER  would  not 
recognize  a  code  from  the  SOO.Ox  series, 
SlguU  h-acture,  as  a  CC  when  combined 
with  principal  diagnosis  850.4, 
Concussion  with  prolonged  loss  of 
consciousness,  without  return  to 
preexisting  conscious  level.)  In 
addition,  we  note  that  the  presence  of 
additional  diagnoses  does  not 
automatically  generate  a  CC.  as  not  all 
DRGs  recognize  a  comorbid  or 
complicating  condition  in  their 


definition.  (For  example,  DRG  466. 
Aftercare  without  History  of  Malignancy 
as  Secondary  Diagnosis,  is  based  solely 
on  the  principal  diagnosis,  without 
consideration  of  additional  diagnoses 
for  DRG  determination.) 

In  its  June  2000  Report  to  Congress. 
MedPAC  recommended  that  the 
Secretary"*  *   *  improve  the  hospital 
inpatient  prospective  payment  system 
by  adopting,  as  soon  as  practicable, 
diagnosis-related  group  refinements  that 
more  fully  capture  differences  in 
severity  of  illness  among  patients." 
(Recommendation  3A,  p.  63)  We  have 
determined  it  is  not  practical  at  this 
time  to  develop  a  refinement  to 
inpatient  hospital  DRGs  based  on 
severity  due  to  time  and  resource 
requirements.  However,  this  does  not 
preclude  us  from  development  of  a 
severity-adjusted  DRG  refinement  in  the 
future.  That  is,  a  refinement  to  the  list 
of  comorbidities  and  complications 
could  be  incorporated  into  the  existing 
DRG  structure.  It  is  also  possible  a  more 
comprehensive  severity  adjusted 
structure  may  be  created  if  a  new  code 
set  is  adopted.  That  is,  if  ICD-9-CM  is 
replaced  by  ICD-10-CM  (for  diagnostic 
coding)  and  ICD-10-CS  (for  procedure 
coding)  or  by  other  code  sets,  a  severity 
concept  may  be  built  into  the  resulting 
DRG  assignments.  Of  course  any  change 
to  the  code  set  would  be  adopted 
through  the  process  established  in  the 
HIPAA  Administrative  Simplification 
provisions. 

D.  Update  ofLTC-DRGs 

For  FY  2003,  the  LTC-DRG  patient 
classification  system  was  based  on 
LTCH  data  from  the  FY  2001  MedPAR 
file,  which  contained  hospital  bills 
received  through  March  31,  2001.  for 
hospital  discharges  occurring  in  FY 
2001.  The  patient  classification  system 
consisted  of  510  DRGs  that  formed  the 
basis  of  the  FY  2003  LTCH  PPS 
GROUPER.  The  510  LTC-DRGs 
included  two  "error  DRGs".  As  in  the 
IPPS,  we  included  two  error  DRGs  in 
which  cases  that  cannot  be  assigned  to 
valid  DRGs  will  be  grouped.  These  two 
error  DRGs  are  DRG  469  (Principal 
Diagnosis  Invalid  as  a  Discharge 
Diagnosis)  and  DRG  470  (Ungroupable). 
(See  the  August  1.  2001,  Medicare 
Program  final  rule.  Changes  to  the 
Hospital  Inpatient  Prospective  Payment 
Systems  and  Rates  and  Costs  of 
Graduate  Medical  Education;  Fiscal 
Year  2002  Rates.  66  FR  40062.)  The 
other  508  LTC-DRGs  are  the  same  DRGs 
used  in  the  IPPS  GROUPER  for  FY  2003 
(Version  20.0). 

In  the  health  care  industry,  annual 
changes  to  the  ICD-9-CM  codes  are 
effective  for  discharges  occurring  on  or 


after  October  1  each  year.  Thus,  the 
manual  and  electronic  versions  of  the 
GROUPER  software,  which  are  based  on 
the  ICD-9-CM  codes,  are  also  revised 
annually  and  effective  for  discharges 
occurring  on  or  after  October  1  each 
year.  As  discussed  earlier,  the  patient 
classification  system  for  the  LTCH  PPS 
(LTC-DRGs)  is  based  on  the  IPPS 
patient  classification  system  (CMS- 
DRGs).  which  is  updated  annually  and 
effective  for  discharges  occurring  on  or 
after  October  1  through  September  30 
each  year.  The  updated  DRGs  and 
GROUPER  software  are  based  on  the 
latest  revision  to  the  ICD-9-CM  codes, 
which  are  published  annually  in  the 
IPPS  proposed  rule  and  final  rule.  The  • 
new  or  revised  ICD-9-CM  codes  are  not 
used  by  the  industry  for  either  the  IPPS 
or  the  LTCH  PPS  until  the  beginning  of 
the  next  Federal  fiscal  year  (effective  for 
discharges  occurring  on  or  after  October 
1  through  September  30).  (The  use  of 
the  ICD-9-CM  codes  in  this  manner  is 
consistent  with  current  usage  and  the 
HIPAA  regulations.)  October  1  is  also 
when  the  changes  to  the  CMS-DRGs 
and  the  next  version  of  the  GROUPER 
software  becomes  effective. 

As  discussed  in  section  III.  of  this 
proposed  rule,  we  are  proposing  to 
make  the  annual  update  to  the  LTCH 
PPS  effective  ft-om  July  1  through  June 
30  each  year.  As  a  result  of  this  change 
the  LTCH  PPS  would  use  two 
GROUPERS  during  the  course  of  a  12- 
month  period:  one  GROUPER  for  3 
months  (fi-ora  July  1  through  September 
30);  and  an  updated  GROUPER  for  9 
months  (from  October  1  through  June 
30).  The  need  to  use  two  GROUPERs  is 
based  upon  the  October  1  effective  date 
of  the  updated  ICD-9-CM  coding 
system.  As  previously  discussed,  new 
ICD-9-CM  codes  may  result  in  changes 
to  the  structure  of  the  DRGs.  In  order  for 
the  industry  to  be  on  the  same  schedule 
(for  both  the  IPPS  and  the  LTCH  PPS) 
for  the  use  of  the  most  current  ICD-9- 
CM  codes,  it  is  necessary  for  us  to 
propose  to  apply  two  GROUPER 
programs  to  the  LTCH  PPS.  Although 
we  do  not  believe  that  this  will  have  any 
adverse  effect  on  LTCHs.  we  are 
interested  in  receiving  comments  on 
this  issue.  LTCHs  would  continue  to 
cbde  diagnosis  and  procedures  using  the 
most  current  version  of  the  ICD-9-CM 
coding  system. 

Currently,  for  Federal  FY  2003.  we  are 
using  Version  20.0  of  the  GROUPER 
software  for  both  the  IPPS  and  the  LTCH 
PPS.  For  discharges  beginning  on 
October  1.  2003  (Federal  FY  2004).  we 
are  proposing  our  intent  to  use  Version 
21.0  of  the  GROUPER  software  for  both 
the  IPPS  and  the  LTCH  PPS.  Thus, 
proposed  changes  to  the  CMS-DRGs 
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(the  DRGs  on  which  the  LTC-DRGs  are 
based),  and  their  relative  weights,  as 
well  as  the  LTC-DRGs  and  their  relative 
weights  that  would  be  effective  for 
October  1.  2003  through  September  30. 
2004.  would  be  presented  in  the  IPPS 
FY  2004  proposed  rule  that  will  be 
published  in  the  spring  of  2003  in  the 
Federal  Register.  Accordingly,  we 
would  then  notify  LTCHs  of  any  revised 
LTC-DRG  relative  weights  based  on  the 
final  DRGs  and  Version  21.0  GROUPER 
for  the  IPPS  that  would  be  effective 
October  1.  2003. 

E.  ICD-9-CM  Coding  System 

1.  Uniform  Hospital  Discharge  Data  Set 
(UHDDS)  Definitions 

Because  the  assignment  of  a  case  to  a 
particular  LTC-DRG  will  help 
determine  the  amount  that  will  be  paid 
for  the  case,  it  is  important  that  the 
coding  is  accurate.  Classifications  and 
terminology  used  in  the  LTCH  PPS  are 
consistent  with  the  ICD-9-CM  and  the 
UHDDS.  as  reconmiended  to  the 
Secretary  by  the  National  Committee  on 
Vital  and  Health  Statistics  ("Uniform 
Hospital  Discharge  Data:  Minimum  Data 
Set,  National  Center  for  Health 
Statistics,  April  1980")  and  as  revised  in 
1984  by  the  Health  Information  Policy 
Council  (HIPC)  of  the  U.S.  Department 
of  Health  and  Human  Services. 

We  wish  to  point  out  that  the  ICD-9- 
CM  coding  terminology  and  the 
definitions  of  principal  and  other 
diagnoses  of  the  UHDDS  are  consistent 
with  the  requirements  of  the  HIPPA 
Administrative  Simplification  Act  of 
1996  (45  era  Part  162).  Furthermore, 
the  UHDDS  has  been  used  as  a  standard 
for  the  development  of  policies  and 
programs  related  to  hospital  discharge 
statistics  by  both  governmental  and 
nongovernmental  sectors  for  over  30 
years.  In  addition,  the  following 
definitions  (as  described  in  the  1984 
Revision  of  the  UHDDS.  approved  by 
the  Secretary  of  Health  and  Human 
Services  for  use  starting  January  1986) 
are  requirements  of  the  ICD-9-CM 
coding  system,  and  have  been  used  as 
a  standard  for  the  development  of  the 
CMS-DRGs: 

•  Diagnoses  include  cdl  diagnoses  that 
affect  the  current  hospital  stay. 

•  Principal  diagnosis  is  defined  as  the 
condition  established  after  study  to  be 
chiefly  responsible  for  occasioning  the 
admission  of  the  patient  to  the  hospital 
for  care. 

•  Other  diagnoses  (also  called 
secondary  diagnoses  or  additional 
diagnoses)  are  defined  as  all  conditions- 
that  coexist  at  the  time  of  admission, 
that  develop  subsequently,  or  that  affect 
the  treatment  received  or  the  length  of 


stay  or  both.  Diagnoses  that  relate  to  an 
earlier  episode  of  care  that  have  no 
bearing  on  the  current  hospital  stay  are 
excluded. 

•  All  procedures  performed  will  be 
reported.  This  includes  those  that  are 
surgical  in  nature,  carry  a  procedural 
risk,  carry  an  anesthetic  risk,  or  require 
specialized  training. 

We  provide  LTCHs  with  a  60-day 
window  after  the  date  of  the  notice  of 
the  initial  LTC-DRG  assignment  to 
request  review  of  that  assignment. 
Additional  information  may  be 
provided  by  the  LTCH  to  the  fiscal 
intermediary  as  part  of  that  review. 

2.  Maintenance  of  the  ICD-9-CM 
Coding  System  * 

The  ICI>-9-CM  Coordination  and 
Maintenance  (CScM)  Committee  is  a 
Federal  interdepartmental  committee, 
co-chaired  by  the  National  Center  for 
Health  Statistics  (NCHS)  and  CMS,  that 
is  charged  with  maintaining  and 
updating  the  ICD-9-CM  system.  The 
C&M  Committee  is  jointly  responsible 
for  approving  coding  changes,  and 
developing  errata,  addenda,  and  other 
modifications  to  the  1CD-9-CM  to 
reflect  newly  developed  procedures  and 
technologies  and  newly  identified 
diseases.  The  C&M  Committee  is  also 
responsible  for  promoting  the  use  of 
Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  NCHS  has  lead  responsibility  for 
the  ICD-9-CM  diagnosis  codes  included 
in  the  Tabular  List  and  Alphabetic 
Index  for  Diseases,  while  CMS  has  lead 
responsibility  for  the  ICD-9-CM 
procedure  codes  included  in  the 
Tabular  List  and  Alphabetic  Index  for 
Procedures. 

The  C^M  Committee  encourages 
participation  by  health-related 
organizations  in  the  above  process  and 
holds  public  meetings  for  discussion  of 
educational  issues  and  proposed  coding 
changes  twice  a  year  at  the  CMS  Central 
Office  located  in  Baltimore.  Maryland. 
The  agenda  and  dates  of  the  meetings 
can  be  accessed  on  the  CMS  Web  site  at: 
http://www.cms.gov/paymentsystems/ 
icd9. 

All  changes  to  the  ICD-9-CM  coding 
system  affecting  DRG  assignment  are 
addressed  annually  in  the  IPPS 
proposed  and  final  rules.  Because  the 
DRG-based  patient  classification  system 
for  the  LTCH  PPS  is  based  on  the  IPPS 
DRGs.  these  changes  will  also  affect  the 
LTCH  PPS  LTC-DRG  patient 
classification  system. 


As  discussed  above,  the  ICD-9-CM 
coding  changes  that  have  been  adopted 
by  the  C&M  Committee  become  effective 
at  the  beginning  of  each  Federal  fiscal 
year,  October  1.  Regardless  of  the 
proposed  change  to  the  annual  update 
of  the  LTCH  PPS  year  to  July  1 ,  we  are 
proposing  that  coders  would  use  the 
most  current  updated  ICD-9-CM  coding 
book  from  October  1  through  September 
30  of  each  year.  This  would  mean  that 
coders  and  LTCHs  that  use  the  updated 
ICD-9-CM  coding  system  would  be  on 
the  same  schedule  (effective  October  1) 
as  the  rest  of  the  health  care  industry. 
The  newest  version  of  ICD-9-CM  is  not 
available  for  use  until  October  1,  which 
would  be  4  months  after  the  date  that 
we  are  proposing  to  publish  the  LTCH 
annual  payment  rate  update  fined  rule. 
The  new  codes  on  which  the  LTC-DRGs 
are  based  would  go  into  effect  and  be 
available  for  use  for  discharges 
occurring  on  or  after  October  1  through 
September  30  of  each  year.  This  annual 
schedule  of  the  revision  to  the  ICD-9- 
CM  coding  system  and  the  change  of  the 
ICD-9-CM  coding  books  or  electronic 
coding  programs  has  been  in  effect  since 
the  adoption  of  Revision  9  of  the  ICD  in 
1979. 

Of  particular  note  to  LTCHs  will  be 
the  invalid  diagnosis  codes  (Table  6C) 
and  the  invalid  procediue  codes  (Table 
6D)  located  in  the  annual  proposed  and 
final  rules  for  the  IPPS.  Claims  with 
invalid  codes  will  not  be  processed  by 
the  Medicare  claims  processing  system. 

3.  Coding  Rules  and  Use  of  ICD-97CM 
'  Codes  in  LTCHs 

We  emphasize  the  need  for  proper 
coding  by  LTCHs.  Inappropriate  coding 
of  cases  can  adversely  affect  the 
uniformity  of  cases  in  each  LTC-DRG 
and  produce  inappropriate  weighting 
factors  at  recalibration.  We  continue  to 
urge  LTCHs  to  focus  on  improved 
coding  practices.  Because  of  concerns 
raised  by  LTCHs  concerning  correct 
coding,  we  have  asked  the  American 
Hospital  Association  (AHA)  to  pro\'ide 
additional  clarification  or  instruction  on 
proper  coding  in  the  LTCH  setting.  The 
AHA  will  provide  this  instruction  via 
their  established  process  of  addressing 
questions  through  their  publication 
"Coding  Clinic  for  ICI>-9-CM".  Written 
questions  or  requests  for  clarification 
may  be  addressed  to  the  Central  Office 
on  ICD-9-CM.  American  Hospital 
Association.  One  North  Franklin, 
Chicago,  IL  60606.  A  form  for  the , 
question(s)  is  available  to  be 
downloaded  and  mailed  on  AHA's  Web 
site  at:  http://www.ahacentraloffice.org. 
In  addition,  cmrent  coding  guidelines 
are  available  at  the  National  Center  for 
Health  Statistics  (NCHS)  Web  site: 
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http://www.cdc.gov/nchs.icd9.htm. 

In  conjunction  with  the  cooperating 
parties  of  the  C&M  Committee  (AHA, 
AHIMA,  and  NCHS),  we  have  reviewed 
,actual  medical  records  and  are 
concerned  about  the  quality  of  the 
documentation  under  the  LTCH  PPS,  as 
was  the  case  at  the  beginning  of  the 
IPPS.  We  fully  believe  that,  with 
experience,  the  quality  of  the 
documentation  and  coding  will 
ijnprove,  just  as  it  did  for  the  IPPS.  As 
noted  above,  the  cooperating  parties 
have  plans  to  assist  their  members  with 
improvement  in  documentation  and 
coding  issues  for  the  LTCHs  through 
specific  questions  and  coding 
guidelines.  The  importance  of  good 
documentation  is  emphasized  in  the 
revised  ICD-9-CM  Official  Guidelines 
for  Cpding  and  Reporting  (October  1 , 
2002):  "A  joint  effort  between  the 
attending  physician  and  coder  is 
essential  to  achieve  complete  and 
acciurate  documentation,  code 
assignment,  and  reporting  of  diagnoses 
and  procedures.  The  importance  of 
consistent,  complete  documentation  in 
the  medical  record  cannot  be 
overemphasized.  Without  such 
documentation,  the  application  of  all 
coding  guidelines  is  a  difficult,  if  not 
impossible,  task.  (Coding  Clinic  for 
ICD-9-CM.  Fourth  Quarter  2002,  page 
115) 

To  improve  medical  record 
documentation,  LTCHs  should  be  aware 
that  if  the  patient  is  being  admitted  for 
continuation  of  treatment  of  an  acute  or 
chronic  condition,  guidelines  at  Section 
I.B.IO  of  the  Coding  Clinic  for  ICD-9- 
CM,  Fourth  Quarter  2002  (page  129)  are 
applicable  concerning  selection  of 
principal  diagnosis.  To  clarify  coding 
advice  issued  in  the  August  30,  2002 
final  rule  (67  FR  55979-55981).  we 
would  like  to  point  out  that,  at 
Guideline  I.B.12.  Late  Effects,  a  late 
effect  is  considered  to  be  the  residual 
effect  (condition  produced)  after  the 
acute  phase  of  an  illness  or  injury  has 
terminated  (Coding  Clinic  for  ICI>-9- 
CM,  Fourth  Quarter  2002,  page  129).  We 
have  received  question  regarding 
whether  a  LTCH  should  report  the  ICD- 
9-CM  code(s)  for  an  unresolved  acute 
condition  instead  of  the  code(s)  for  late 
effect  or  rehabilitation.  Depending  on 
the  documentation  in  the  medical 
record,  either  code  could  be  appropriate 
in  a  LTCH.  Since  implementation  of  the 
LTCH  PPS,  our  Medicare  fiscal 
intermediaries  have  been  conducting 
training  and  providing  assistance  to 
LTCHs  in  correct  coding.  We  have  also 
issued  manuals  containing  procedures 
as  well  as  coding  instructions  to  LTCHs 
and  fiscal  intermediaries.  We  will 
continue  to  conduct  such  training  and 


provide  guidance  on  an  as-needed  basis. 
We  also  refer  readers  to  the  detailed 
discussion  on  correct  coding  practices 
in  the  August  30.  2002  final  rule  (67  FR 
55979-55981). 

F.  Proposed  Changes  to  the  Method  for 
Updating  the  LTC-DRC  Relative 
Weights 

As  previously  discussed,  under  the 
LTCH  PPS.  each  LTCH  will  receive  a 
payment  that  represents  an  appropriate 
amount  for  the  efficient  delivery  of  care 
to  Medicare  patients.  The  system  must 
be  able  to  account  adequately  for  each 
LTCH's  case-mix  in  order  to  ensure  both 
fair  distribution  of  Medicare  payments 
and  access  to  adequate  care  for  those 
Medicare  patients  whose  care  is  more 
costly.  Therefore,  in  accordance  with 
§  412.523(c),  we  adjust  the  standard 
Federal  PPS  rate  by  the  LTC-DRG 
relative  weights  in  determining  payment 
to  LTCHs  for  each  case. 

Under  this  payment  system,  relative 
weights  for  each  LTC-DRG  are  a 
primary  element  used  to  account  fbr  the 
variations  in  cost  per  discharge  and 
resource  utilization  among  the  payment 
groups  (§412.515).  To  ensure  that 
Medicare  patients  who  are  classified  to 
each  LTC-DRG  have  access  to  an 
appropriate  level  of  services  and  to 
encourage  efficiency,  we  calculate  a 
relative  weight  for  each  LTC-DRG  that 
represents  the  resources  needed  by  in 
average  inpatient  LTCH  case  in  that 
LTC-DRG.  For  example,  cases  in  a  LTC- 
DRG  with  a  relative  weight  of  2  will,  on 
average,  cost  twice  as  much  as  cases  in 
a  LTC-DRG  with  a  weight  of  1. 

As  we  discussed  in  the  August  30, 

2002  final  rule  (67  FR  55984-55995), 
the  LTC-DRG  relative  weights  effective 
under  the  LTCH  PPS  for  Federal  FY 

2003  were  calculated  using  the  March 
2002  update  of  FY  2001  MedPAR  data 
and  Version  20.0  of  the  CMS  GROUPER 
software.  We  use  total  days  and  total 
charges  in  the  calculation  of  the  LTC- 
DRG  relative  weights. 

By  nature,  LTCHs  often  specialize  in 
certain  areas,  such  as  ventilator- 
dependent  patients  and  rehabilitation 
and  wound  care.  Some  case  types 
(DRGs)  may  be  treated,  to  a  large  extent, 
in  hospitals  that  have,  from  a 
perspective  of  charges,  relatively  high 
(or  low)  charges.  Such  distribution  of 
cases  with  relatively  high  (or  low) 
charges  in  specific  LTC-DRGs  has  the 
potential  to  inappropriately  distort  the 
measure  of  average  charges.  To  account 
for  the  fact  that  cases  may  not  be 
randomly  distributed  across  LTCHs,  we 
use  a  hospital-specific  relative  value 
method  to  calculate  relative  weights.  We 
believe  this  method  removes  this 
hospital-specific  source  of  bias  in 


measuring  average  charges.  Specifically, 
we  reduce  the  impact  of  the  variation  in 
charges  across  providers  on  any 
particular  LTC-DRG  relative  weight  by 
converting  each  LTCH's  charge  for  a 
case  to  a  relative  value  based  on  that 
LTCH's  average  charge.  (See  the  August 
30,  2002  final  rule  (67  FR  55985)  for 
further  information  of  the  hospital- 
specific  relative  value  methodology.) 

In  order  to  account  for  LTC-DRGs 
with  low  volume  (that  is.  with  fewer 
than  25  LTCH  cases),  we  grouped  those 
low  volume  LTC-DRGs  into  one  of  five 
categories  (quintiles)  based  on  average 
charges,  for  the  purposes  of  determining 
relative  weights.  For  FY  2003  based  on 
the  FY  2001  MedPAR  data,  we 
identified  161  LTC-DRGs  that  contained 
between  1  and  24  cases.  This  list  of  low 
volume  LTC-DRGs  was  then  divided 
into  one  of  the  five  low  volume 
quintiles,  each  containing  a  minimum  of 
32  LTC-DRGs  (161/5  =  32  with  1  LTC- 
DRG  as  a  remainder).  Each  of  the  low 
volume  LTC-DRGs  grouped  to  a  specific 
quintile  received  the  same  relative 
weight  and  average  length  of  stay  using 
the  formula  applied  to  the  regular  LTC- 
DRGs  (25  or  more  cases),  as  described 
below.  (See  the  August  30,  2002  final 
rule  (67  FR  55985-55988)  for  further 
explanation  of  the  development  and 
composition  of  each  of  the  five  low 
volume  quintiles  for  FY  2003.) 

After  grouping  the  cases  in  the 
appropriate  LTC-DRG,  we  calculate  the 
relative  weights  by  first  removing  ' 
statistical  outliers  and  cases  with  a 
length  of  stay  of  7  days  or  less.  Next,  we 
adjust  the  number  of  cases  in  each  LTC- 
DRG  for  the  effect  of  short-stay  outlier 
cases  under  §  412.529.  The  short-stay 
adjusted  discharges  and  corresponding 
charges  were  used  to  calculate  "relative 
adjusted  weights"  in  each  LTC-DRG 
using  the  hospital-specific  relative  value 
method  described  above.  (See  the 
August  30,  2002  final  rule  (67  FR 
55989-55995)  for  further  details  on  the 
steps  for  calculating  the  LTC-DRG 
relative  weights.) 

We  also  adjust  the  LTC-DRG  relative 
weights  to  account  for 
nonmonotonically  increasing  relative 
weights.  That  is,  we  make  an  adjustment 
if  cases  classified  to  the  LTC-DRG  'with 
comorbidities  (CCs)"  of  a  "with  CC"/ 
"without  CC"  pair  had  a  lower  average 
charge  than  the  corresponding  LTC- 
DRG  "without  CCs"  by  assigning  the 
same  weight  to  both  LTC-DRGs  in  the 
"with  CC"/"without  CC"  pair.  (See 
August  30.  2002.  67  FR  55990-55991). 
In  addition,  of  the  510  LTC-DRGs  in  the 
LTCH  PPS  for  FY  2003,  based  on  the  FY 
2001  MedPAR  data,  we  identified  159 
LTC-DRGs  for  which  there  were  no 
LTCH  cases  in  the  database.  That  is.  no 
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patients  who  would  have  been  classified 
to  those  DRGs  were  treated  in  LTCHs 
during  FY  2001  and.  therefore,  no 
charge  data  were  reported  for  those 
DRGs.  Thus,  in  the  process  of 
determining  the  relative  weights  of 
LTC-DRGs,  we  were  unable  to 
determine  weights  for  these  159  LTC- 
DRGs  using  the  method  described 
above.  However,  since  patients  with  a 
number  of  the  diagnoses  under  these 
LTC-DRGs  may  be  treated  at  LTCHs 
beginning  in  FY  2003.  we  assigned 
relative  weights  to  each  of  the  159  "no 
volume"  LTC-DRGs  based  on  clinical 
similarity  and  relative  costliness  to  one 
of  the  remaining  351  (510  -  159  =  351) 
LTC-DRGs  for  which  we  were  able  to 
determine  relative  weights,  based  on  the 
FY  2001  claims  data.  (A  list  of  the  no 
volume  LTC-DRGs  and  further 
explanation  of  their  relative  weight 
assignment  can  be  found  in  the  August 
30.  2002  final  rule  (67  FR  55991- 
55994).) 

Furthermore,  we  establish  LTC-DRG 
relative  weights  of  0.0000  for  heart, 
kidney,  liver,  lung,  pancreas,  and 
simultaneous  pancreas/kidney 
transplants  (LTC-DRGs  103,  302,  480, 
495,  512  and  513,  respectively)  because 
Medicare  will  only  cover  these 
procedures  if  they  are  performed  at  a 
hospital  that  has  been  certified  for  the 
specific  procedures  by  Medicare  and 
presently  no  LTCH  has  been  so  certified. 
If  in  the  future,  however,  a  LTCH 
applies  for  certification  as  a  Medicare- 
approved  transplant  center,  we  believe 
that  the  application  and  approval 
procedure  would  allow  sufficient  time 
for  us  to  propose  appropriate  weights 
for  the  LTC-DRGs  effected.  At  the 
present  time,  though,  we  only  include 
these  six  transplant  LTC-DRGs  in  the 
GROUPER  program  for  administrative 
purposes  because  since  the  LTCH  PPS 
uses  the  same  GROUPER  program  for 
LTCHs  as  is  used  under  the  IPPS, 
removing  these  DRGs  would  be 
administratively  burdensome. 

As  we  stated  previously,  we  are 
proposing  that  we  would  continue  to 
use  the  same  LTC-DRGs  and  relative 
weights  until  October  1,  2003. 
Accordingly,  Table  3  in  the  Addendum 
to  this  proposed  rule  lists  the  LTC- 
DRGs  and  their  respective  relative 
weights  and  arithmetic  mean  length  of 
stay  that  we  are  proposing  would 
continue  to  be  used  for  the  period  of 
July  1,  2003  through  September  30, 
2003.  (This  table  is  the  same  as  Table  3 
of  the  Addendimi  to  the  August  30, 
2002  final  rule  (67  FR  56076-56084), 
except  that  it  includes  the  proposed 
five-sixth  of  the  average  length  of  stay 
for  short-stay  outliers  under  §412.529. 
As  we  noted  in  section  IV.D.  of  this 


preamble,  we  are  proposing  that  the 
final  DRGs  and  GROUPER  for  FY  2004 
that  would  be  used  fo»  the  IPPS  and  the 
LTCH  PPS,  effective  October  1,  2003, 
would  be  presented  in  the  IPPS  FY  2004 
final  rule  published  no  later  than 
August  1 ,  2003  in  the  Federal  Register. 
Accordingly,  we  would  notif\'  LTCHs 
of  the  revised  LTC-DRG  relative  weights 
for  use  in  determining  payments  for 
discharges  occurring  between  October  1 . 
2003  and  September  30,  2004,  based  on 
the  final  DRGs  and  Version  21.0 
GROUPER  published  in  the  IPPS  rule  on 
or  before  August  1,  2003. 

V.  Proposed  Policy  Change  Related  to 
Payments  to  LTCHs  That  Are  Satellite 
Facilities 

In  the  March  22,  2002  proposed  rule 
related  to  the  establishment  of  the  LTCH 
PPS  (67  FR  13416),  we  stated  that  we 
were  considering  proposing  the 
elimination  of  the  bed  limit  in 
§412.22(h)(2)(i)  for  pre-1997  excluded 
hospitals  odce  the  applicable 
prospective  payment  system  was  fully 
phased  in  and  all  payments  we^  based 
on  100  percent  of  the  Federal 
prospective  payment  rates.  This 
statement  generated  a  number  of 
comments  emd  in  the  Augurt  30,  2002 
final  rule  (67  FR  56012),  we  stated  our 
agreement  with  commenters  who  urged 
us  to  adopt  a  policy  eliminating  the  bed- 
number  restrictions  for  ^^^^997  LTCHs 
with  satellite  facilities,  aRoon  as  a 
LTCH  elected  to  be  paid  based  on  100 
percent  of  the  Federal  prospective  rate. 
However,  we  also  noted  that.we  would 
address  a  change  in  the  policy 
concerning  bed  limits  in  the  next  update 
of  the  LTCH  PPS.  Therefore,  we  are  now 
proposing  to  eliminate  the  application 
of  the  bed-number  restrictions  set  forth 
in  §412.22(h)(i)  for  LTCHs  established 
prior  to  1997  with  satellite  facilities, 
effective  at  the  start  of  the  first  cost 
reporting  year  that  the  LTCH  is  paid 
under  the  100  percent  fully  Federal 
prospective  payment  system.  This 
would  be  either  when  the  LTCH  elects 
to  be  paid  based  on  100  percent  of  the 
Federal  prospective  rate  or  when  the 
LTCH  is  transitioned  to  100  percent  of 
the  Federal  prospective  rate,  whichever 
comes  first. 

Presently,  section  1886(b)(3)  of  the 
Act,  as  amended  by  section  4414  of  Pub. 
L.  105-33,  requires  existing  LTCHs  to  be 
subject  to  caps  on  their  target  amounts 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1997  through 
September  30,  2002.  For  purposes  of 
calculating  these  caps,  the  statute 
required  the  Secretary  to  "estimate  the 
75th  percentile  of  the  target  amounts  for 
such  hospitals  within  [each]  class  for 
cost  reporting  periods  ending  during 


fiscal  year  1996."  Section  1886(b)(3)(H) 
of  the  Act,  as  amended  by  section  121 
of  Pub.  L.  106-113,  directed  the 
Secretary  to  provide  for  an  appropriate 
wage  adjustment  to  the  caps  on  the 
target  amounts  for  psychiatric  and 
rehabilitation  hospitals  and  units  and 
LTCHs  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1999  through  September  30,  2002.  In 
addition,  payment  limits  were 
established  for  new  excluded  hospitals 
or  units  (excluding  children's  hospitals) 
effective  October  1. 1997.  For  new 
excluded  hospitals  (that  is,  post-1997 
LTCHs),  section  1886(b)(7)  of  the  Act,  as 
added  by  section  4416  of  Pub.  L.  105- 
33,  specified  that  the  payment  amount 
for  the  facility's  first  two  12-month  cost 
reporting  periods,  for  which  the  hospital 
has  a  settled  cost  report,  must  not 
exceed  110  percent  of  the  national 
median  of  target  amounts  of  similarly 
classified  hospitals  for  cost  reporting 
periods  ending  during  FY  1996,  updated 
by  the  hospital  market  basket  increase 
percentage  to  the  first  cost  reporting 
period  in  which  the  hospital  receives 
payment,  as  adjusted  by  section 
1886(b)(7)(C)  of  the  Act.  The  resuH  of 
section  4414  and  4416  of  Pub.  L.  105- 
33  was  a  distinction  between  the  LTCHs 
established  prior  to  and  those 
established  after  1997  with  lower 
payment  caps  for  the  post-1997  LTCHs. 

In  the  July  30,  1999  final  rule  for  the 
IPPS  (64  FR  41532-41533),  we 
promulgated  regulations  at 
§412.22(h)(2)(i)  to  discourage  pre-1997 
excluded  hospitals,  which  had  the 
higher  caps  on  target  amounts  as 
discussed  above  (under 
§413.40(c)(4)(iii),  which  implemented 
section  4414  of  Pub.  L.  105-33),  from 
creating  satellite  arrangements  rather 
than  establishing  new  hospitals,  in 
order  to  avoid  the  payment  impact  of 
the  lower  caps  that  apply  to  new 
hospitals  (under  §413.40(f)(2)(ii)  which 
implemented  section  4416  of  Pub.  L. 
105-33).  Under  the  July  30, 1999  acute 
care  hospital  inpatient  final  rule  (64  FR 
41490),  in  order  to  address  this 
possibility'  of  gaming  if  a  pre-1997 
excluded  hospital,  such  as  a  LTCH, 
established  a  satellite  facility  and,  in 
doing  so,  its  total  beds,  in  both  the 
parent  hospital  (or  unit)  and  the  satellite 
facility,  exceeded  the  nimiber  of  State- 
licensed  and  Medicare-certified  beds  in 
the  parent  hospital  on  the  last  day  of  its 
last  cost  reporting  period  begirming 
before  October  1,  1997,  the  excluded 
hospital  would  be  paid  under  the 
inpatient  DRG  system  instead  of 
receiving  payment  as  an  excluded 
hospital  under  the  TEFRA  payment 
system.  Although  the  excluded  hospital 
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patients  who  would  have  been  classified 
to  those  DRGs  were  treated  in  LTCHs 
during  FY  2001  and,  therefore,  no 
charge  data  were  reported  for  those 
DRGs.  Thus,  in  the  process  of 
determining  the  relative  weights  of 
LTC-DRGs,  we  were  unable  to 
determine  weights  for  these  159  LTC- 
DRGs  using  the  method  described 
above.  However,  since  patients  with  a 
number  of  the  diagnoses  under  these 
LTC-DRGs  may  be  treated  at  LTCHs 
beginning  in  FY  2003,  we  assigned 
relative  weights  to  each  of  the  159.  "no 
volume"  LTC-DRGs  based  on  clinical 
similaritv  and  relative  co.stliness  to  one 
of  the  remaining  351  (510  -  159  =  351) 
LTC-DRGs  for  which  we  were  able  to 
determine  relative  weights,  based  on  the 
FY  2001  claims  data.  (A  list  of  the  no 
volume  LTC-DRGs  and  further 
explanation  of  their  relative  weight 
assignment  can  be  found  in  the  August 
30,  2002  final  rule  (67  FR  55991- 
55994).) 

Furthermore,  we  establish  LTC-DRG 
relative  weights  of  0.0000  for  heart, 
kidney,  liver,  lung,  pancreas,  and 
simultaneous  pancreas/kidnev 
transplants  (LTC-DRGs  103,  302,  480. 
495,  512  and  513.  respectively)  because 
Medicare  will  only  cover  these 
procedures  if  they  are  performed  at  a 
hospital  that  has  been  certified  for  the 
specific  procedures  by  Medicare  and 
presently  no  LTCH  has  been  so  certified. 
If  in  the  future,  however,  a  LTCH 
applies  for  certification  as  a  Medicare- 
approved  transplant  center,  we  believe 
that  the  application  and  approval 
procedure  would  allow  sufficient  time 
for  us  to  propose  appropriate  weights 
for  the  LTC-DRGs  effected.  At  the 
present  time,  though,  we  only  include 
these  six  transplant  LTC-DRGs  in  the 
GROUPER  program  for  administrative 
purposes  because  since  the  LTCH  PPS 
uses  the  same  GROUPER  program  for 
LTCHs  as  is  used  under  the  IPPS, 
removing  these  DRGs  would  be 
administratively  burdensome. 

As  we  stated  previously,  we  are 
proposing  that  we  would  continue  to 
use  the  same  LTC-DRGs  and  relative 
weights  until  October  1.  2003. 
Accordingly.  Table  3  in  the  Addendum 
to  this  proposed  rule  lists  the  LTC- 
DRGs  and  their  respective  relative 
weights  and  arithmetic  mean  length  of 
stay  that  we  are  proposing  would 
continue  to  be  used  for  the  period  of 
July  1,  2003  through  September  30. 
2003.  (This  table  is  the  same  as  Table  3 
of  the  Addendum  to  the  August  30, 
2002  final  rule  (67  FR  56076-56084), 
except  that  it  includes  the  proposed 
five-sixth  of  the  average  length  of  stay 
for  short-stay  outliers  under  §412.529. 
As  we  noted  in  section  IV. D.  of  this 


preamble,  we  are  proposing  that  the 
final  DRGs  and  GROUPER  for  FY  2004 
that  would  be  used  for  the  IPPS  and  the 
LTCH  PPS,  effective  October  1.  2003. 
would  be  presented  in  the  IPPS  FY  2004 
final  rule  published  no  later  than 
August  1.  2003  in  the  Federal  Register. 
Accordingly,  we  would  notify  LTCHs 
of  the  revised  LTC-DRG  relative  weights 
for  use  in  determining  payments  for 
discharges  occurring  between  October  1 , 
2003  and  September  30,  2004,  based  on 
the  final  DRGs  and  Version  21.0 
GROUPER  published  in  the  IPPS  rule  on 
or  before  August  1,  2003. 

V.  Proposed  Policy  Change  Related  to 
Payments  to  LTCHs  That  Are  Satellite 
Facilities 

In  the  March  22.  2002  proposed  rule 
related  to  the  establishment  of  the  LTCH 
PPS  (67  FR  13416),  we  stated  that  we 
were  considering  proposing  the 
elimination  of  the  bed  limit  in 
§412.22(h)(2)'(i)  for  pre-1997  excluded 
hospitals  orice  the  applicable 
prospective  payment  system  was  fully 
phased  in  and  all  payments  were  based 
on  100  percent  of  the  Federal 
prospective  payment  rates.  This 
statement  generated  a  number  of 
comments  and  in  the  August  30.  2002 
final  rule  (67  FR  56012),  we  stated  our 
agreement  with  commenters  who  urged 
us  to  adopt  a  policy  eliminating  the  bed- 
number  restrictions  for  |>^^'997  LTCHs 
with  satellite  facilities  as  soon  as  a 
LTCH  elected  to  be  paid  based  on  100 
percent  of  the  Federal  prospective  rate. 
However,  we  also  noted  that.we  would 
address  a  change  in  the  policy 
concerning  bed  limits  in  the  next  update 
of  the  LTCH  PPS.  Therefore,  we  are  now 
proposing  to  eliminate  the  application 
of  the  bed-number  restrictions  set  forth 
in  §412.22(h)(i)  for  LTCHs  estabhshed 
prior  to  1997  with  satellite  facilities, 
effective  at  the  start  of  the  first  cost 
reporting  year  that  the  LTCH  is  paid 
under  the  100  percent  fully  Federal 
prospective  payment  system.  This 
would  be  either  when  the  LTCH  elects 
to  be  paid  based  on  100  percent  of  the  , 
Federal  prospective  rate  or  when  the 
LTCH  is  transitioned  to  100  percent  of 
the  Federal  prospective  rate,  whichever 
comes  first. 

Presently,  section  1886(b)(3)  of  the 
Act.  as  amended  by  section  4414  of  Pub. 
L.  105-33,  requires  existing  LTCHs  to  be 
subject  to  caps  on  their  target  amounts 
for  cost  reporting  periods  beginning  on  - 
or  after  October  1.  1997  through 
September  30,  2002.  For  purposes  of 
calculating  these  caps,  the  statute 
required  the  Secretary  to  "estimate  the 
75th  percentile  of  the  target  amounts  for 
such  hospitals  within  [each]  class  for 
cost  reporting  periods  ending  during 


fiscal  year  1996."  Section  1886(b)(3)(H) 
of  the  Act.  as  amended  by  section  121 
of  Pub.  L.  106-113,  directed  the 
Secretary  to  provide  for  an  appropriate 
wage  adjustment  to  the  caps  on  the 
target  amounts  for  psychiatric  and 
rehabilitation  hospitals  and  units  and 
LTCHs  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1999  through  September  30,  2002.  In^ 
addition,  payment  limits  were 
established  for  new  excluded  hospitals 
or  units  (excluding  children's  hospitals) 
effective  October  1,  1997.  For  new 
excluded  hospitals  (that  is,  post-1997 
LTCHs),  section  1886(b)(7)  of  the  Act.  as 
added  by  section  4416  of  Pub.  L.  10.5- 
33.  specified  that  the  payment  amount 
for  the  facility's  first  two  12-month  cost 
reporting  periods,  for  which  the  hospital 
has  a  settled  cost  report,  must  not 
exceed  110  percent  of  the  national  , 
median  of  target  amounts  of  similarly 
classified  hospitals  for  cost  rt^porting 
periods  ending  during  FY  1996.  updated 
by  the  hospital  market  basket  increase 
percentage  to  the  first  cost  reporting 
period  in  which  the  hospital  receives 
pavment.  as  adjusted  bv  section 
1886(b)(7)(C)  of  the  Act.  The  result  of 
section  4414  and  4416  of  Pub.  L.  105- 
33  was  a  distinction  between  the  LTCHs 
established  prior  to  and  those 
established  after  1997  with  lower 
pavment  caps  for  the  post -1997  LTCHs. 
In  the  Julv  30.  1999  final  rule  for  the 
IPPS  (64  FR  41532-41533).  we 
promulgated  regulations  at 
§412.22(h)(2)(i).to  discourage  pre-1997 
excluded  hospitals,  which  had  the 
higher  caps  on  target  amounts  as 
discussed  above  (under 
§413.40(c)(4)(iii).  which  implemented 
section  4414  of  Pub.  L.  105-33).  from 
creating  satellite  arrangements  rather     ■ 
than  establishing  now  hospitals,  in 
order  to  avoid  the  payment  impact  of 
the  lower  caps  that  apply  to  new- 
hospitals  (under  §413.4b(f)(2)(ii)  which 
implemented  section  4416  of  Pub.  L. 
105-33).  Under  the  July  30.  1999  acute 
care  hospital  inpatient  final  rule  (64  FR 
41490).  in  order  to  address  this 
possibility  of  gaming  if  a  pre-1997. 
excluded  hospital,  such  as  a  LTCH, 
established  a  satellite  facility  and.  in 
doing  so.  its  total  beds,  in  bf»th  the 
parent  hospital  (or  unit)  and  the  satellite 
facilitv,  exceeded  the  number  of  State- 
licensed  and  Medicare-certified  beds  in 
the  parent  hospital  on  the  last  day  of  its 
last  cost  reporting  period  beginning 
before  October  1.  1997.  the  excluded 
hospital  would  be  paid  under  the 
inpatient  DRG  system  instead  of 
receiving  payment  as  an  cixduded 
hospital  under  the  TEFRA  payment 
system-.  Although  the  excluded  hospital 
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could  "transfer"  bed  capacity  firom  the 
parent  facility  to  the  satellite,  it  could 
not  increase  its  total  bed  capacity 
beyond  the  level  it  had  in  the  most 
recent  cost  reporting  period  beginning 
before  October  1, 1997,  and  still  be  paid 
as  a  hospital  excluded  from  the  IPPS. 
However,  no  such  limitation  was 
imposed  on  a  LTCH  (or  other  excluded 
facility)  established  after  October  1, 
1997  because  it  would  have  aheady 
been  subject  to  the  lower  payment  limits 
under  §413.40{f){2)(ii)  of  110  percent  of 
the  national  median  of  target  amounts 
for  similarly  classified  hospitals. 
Therefore,  it  would  not  benefit  from  the 
higher  75  percent  cap  on  target  amounts 
under  §  413.40(c)(4)  by  establishing  a 
satellite  facility,  as  would  a  pre- 1997 
LTCH. 

The  rationale  for  the  bed-limit 
provision  based  on  the  distinction 
between  these  groups  of  hospitals  was 
the  potential  for  gaming,  by  creating  a 
satellite  facility  with  a  higher  TEFRA 
target  cap  where,  in  reality,  the  satellite 
facility  should  have  been  a  separately 
certified  excluded  facility,  which  would 
have  been  subject  to  the  lower  cap  on 
payments  to  new  (post-1997)  facilities 
paid  under  the  TEFRA  system.  Once  the 
LTCH  is  paid  based  on  ip^O  percent  of 
the  Federal  prospective  rate,  however, 
the  LTCH  will  no  longer  be  subject  to 
TEFRA  caps  and  LTCH  prospective 
payments  will  be  the  same  regardless  of 
when  the  LTCH  was  established. 
Therefore,  we  are  proposing  to  eliminate 
the  bed-limit  provision  once  the  LTCH 
is  paid  based  on  100  percent  of  the 
LTCH  Federal  FFS  rate.  Finally,  under 
this  proposed  policy,  the  bed  limitation 
on  "existing"  LTCHs  would,  however, 
continue  to  apply  to  those  LTCHs  while 
they  are  paid  based  on  the  transition 
blend,  and,  therefore,  continue  to 
receive  a  percentage  of  their  payments 
based  on  the  TEFRA  payment  rules, 
until  they  transition  to  a  rate  based  on 
100  percent  of  the  Federal  prospective 
payment  rate. 

VI.  Proposed  Changes  to  the  LTCH  PPS 
Rates  for  the  Prop<Med  2004  LTCH  PPS 
Rate  Year 

A.  Overview  of  the  Development  of  the 
Proposed  Payment  Rates  , 

The  PPS  for  LTCHs  was  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2002.  Effective  with  that 
cost  reporting  period,  LTCHs  are  paid, 
during  a  5-year  transition  period,  on  the 
basis  of  an  increasing  proportion  of  the 
LTCH  PPS  Federal  rate  and  a  decreasing 
proportion  of  a  hospital's  payment 
imder  TEFRA,  unless  the  hospital 
makes  a  one-time  election  to  receive 
payment  based  on  100  percent  of  the 


Federal  rate  (see  §  412.533).  New  LTCHs 
(as  defined  at  §  412.23(e)(4))  are  paid 
based  on  100  percent  of  the  Federal  rate, 
with  no  phase-in  transition  payments. 

The  basic  methodology  for 
determining  LTCH  PPS  Federal 
prospective  payment  rates  is  set  forth  in 
our  regulations  at  §§  412.521  through 
412.529.  Below  we  discuss  the  factors' 
that  we  are  proposing  to  use  to  update 
the  LTCH  PPS  standard  Federal  rate  for 
the  proposed  2004  LTCH  PPS  rate  year, 
which  would  be  effective  for  LTCHs 
paid  imder  the  PPS  for  discharges 
occurring  on  or  after  July  1,  2003 
through  June  30,  2004. 

In  tne  August  30,  2002  final  rule  (67 
FR  56029-56031),  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
2002  (FY  2003),  we  computed  the  LTCH 
PPS  standard  Federal  payment  rate  by 
updating  the  best  available  (FY  1998  or 
FY  1999)  Medicare  inpatient  operating 
and  capital  costs  per  case  data,  using  the 
excluded  hospital  market  basket. 

Section  123(a)(1)  of  Pub.  L.  106-113 
requires  that  the  PPS  developed  for 
LTCHs  be  budget  neutral.  Therefore,  in 
calculating  the  standard  Federal  rate  for 
FY  2003  under  §41 2.523(d)(2),  we  set 
total  estimated  PPS  payments  equal  to 
estimated  payments  that  would  have 
been  made  under  the  TEFRA 
methodology  if  the  PPS  for  LTCHs  were 
not  implemented.  Section  307(a)  of  Pub. 
L.  106-554  snpBified  that  the  increases 
to  the  hospitahspecific  target  amounts 
and  cap  on  the  target  amounts  for 
LTCHs  for  FY  2002  provided  for  by 
section  307(a)(1)  of  Pub.  L.  106-554 
shall  not  be  taken  into  account  in  the 
development  and  implementation  of  the 
LTCH  PPS.  In  addition,  the  statute 
provides  for  enhanced  bonus  payments 
for  LTCHs  for  FY  2001  and  FY  2002 
provided  for  by  section  122  of  Pub.  L. 
106-113.  Furthermore,  as  specified  at 
§  412.523(d)(1),  the  standard  Federal 
rate  is  reduced  by  an  adjustment  factor 
to  account  for  the  estimated  proportion 
of  outlier  payments  imder  the  LTCH 
PPS  to  total  LTCH  PPS  payments  (8 
percent).  For  further  details  on  the 
development  of  the  FY  2003  standard 
Federal  rate,  see  the  August  30.  2002 
final  rule  (67  FR  56027-56037).  Under 
the  existing  regulations  at 
§412.523(c)(3)(ii)  for  fiscal  years  after 
FY  2003,  we  update  the  standard 
Federal  rate  annually  to  adjust  for  the 
most  recent  estimate  of  the  projected 
increases  in  prices  for  LTCH  inpatient 
hospital  services. 

B.  Proposed  Update  to  the  Standard 
Federal  Rate  for  the  Proposed  2004 
LTCH  PPS  Rate  Year 

In  the  August  30,  2002  final  rule  (67 
FR  56033),  we  established  a  LTCH  PPS 


standard  Federal  rate  of  $34,956.15  for 
FY  2003.  Based  on  the  most  recent 
estimate  of  the  excluded  hospital  with 
capital  market  basket,  adjusted  to 
account  for  the  proposed  change  in  the 
rate  year  update  cycle  for  the  LTCH  PPS 
rates  discussed  in  section  III.  of  this 
proposed  rule,  the  proposed  LTCH  PPS 
standard  Federal  rate,  effective  from 
July  1.  2003  through  June  30.  2004. 
would  be  $35,726.64  (as  discussed 
below). 

In  the  discussion  that  follows,  we 
explain  how  we  developed  the  proposed 
update  to  the  standard  Federal  rate.  The 
proposed  Federal  rate  for  the  proposed 
2004  LTCH  PPS  rate  year  is  calculated 
based  on  the  proposed  update  factor  of 
1.0250.  Thus,  the  proposed  standard 
Federal  rate  for  the  proposed  2004 
LTCH  PPS  rate  year  would  increase  2.2 
percent  compared  to  the  FY  2003 
standard  Federal  rate. 

1 .  Proposed  Standard  Federal  Rate    •  • 
Update 

In  the  August  30.  2002  final  rule,  we 
established  in  §  412.523  that,  for  years 
after  FY  2003,  the  annual  update  to  the 
LTCH  PPS  standard  Federal  rate  will  be 
equal  to  the  percentage  change  in  the 
excluded  hospital  with  capital  market 
basket  (described  in  further  detail 
below).  As  we  discussed  in  the  August 
30,  2002  final  rule  (67  FR  56087),  in  the 
future  we  may  propose  to  develop  a 
framework  to  update  payments  to 
LTCHs  that  would  account  for  other 
appropriate  factors  that  affect  the 
efficient  deUvery  of  services  and  care 
provided  to  Medicare  patients.  Because 
the  LTCH  PPS  has  only  been 
implemented  for  cost  reporting  periods 
begiiming  on  or  after  October  1,  2002, 
we  have  not  yet  collected  sufficient  data 
to  allow  for  the  analysis  and 
development  of  an  update  framework 
under  the  LTCH  PPS.  Therefore,  at  this 
time,  we  are  not  proposing  an  update 
framework  for  the  LTCH  PPS.  However, 
a  conceptual  basis  for  the  proposal  of 
developing  an  update  framework  in  the 
future  can  be  found  in  Appendix  B  of 
the  August  30,  2002  final  rule  (67  FR 
56086-56090). 

a.  Description  of  the  Proposed  Market 
Basket  for  LTCHs  for  the  Proposed  2004 
LTCH  PPS  Rate  Year 

A  market  basket  has  historically  been 
used  in  the  Medicare  program  to 
account  for  price  increases  of  the 
services  furnished  by  providers.  The 
market  basket  used  for  the  LTCH  PPS 
includes  both  operating  and  capital- 
related  costs  of  LTCHs  because  the 
LTCH  PPS  uses  a  single  payment  rate 
for  both  operating  and  capital-related 
costs.  The  development  of  the  LTCH 
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PPS  standard  Federal  rate  is  discussed 
in  further  detail  in  the  August  30.  2002 
final  rule  (67  FR  56027-56037). 

Under  the  reasonable  cost-based 
TEFRA  reimbursement  system,  the 
excluded  hospital  market  basket  was 
used  to  update  the  hospital-specific 
limits  on  payment  for  operatiog  costs  of 
LTCHs.  llie  excluded  hospital  market 
basket  is  based  on  operating  costs  frt)m 
FY  1992  cost  report  data  and  includes 
Medicare-participating  long-term  care, 
rehabilitation,  psychiatric,  cancer,  and 
children's  hospitals.  Since  LTCHs'  costs 
are  included  in  the  excluded  hospital 
market  basket,  this  market  basket  index, 
in  part,  also  reflects  the  costs  of  LTCHs. 
However,  in  order  to  capture  the  total 
costs  (operating  and  capital-related)  of 
LTCHs.  we  added  a  capital  component 
to  the  excluded  hospitalmarket  basket 
for  use  under  the  LTCH  PPS.  We  refer 
to  this  index  as  the  excluded  hospital 
with  capital  market  basket. 

Begiiming  with  the  implementation  of 
the  LTCH  PPS  in  FY  2003,  the  excluded 
hospital  with  capital  market  basket 
based  on  FY  1992  Medicare  cost  report 
data  has  been  used  for  updating 
payments  to  LTCHs.  The  FY  1992-based 
market  basket  reflected  the  distribution 
of  costs  in  FY  1992  for  Medicare- 
participating  freestanding  rehabilitation, 
long-term  care,  psychiatric,  cancer,  and 
children's  hospitals.  This  information 
was  derived  from  the  FY  1992  Medicare 
cost  reports.  A  full  discussion  of  the 
methodology  and  data  sources  used  to 
construct  the  FY  1992-based  excluded 
hospital  with  capital  market  basket  is 
included  in  Appendix  A  of  the  August 
30,  2001  final  rule  (67  FR  56085-56086). 
In  this  proposed  nUe,  we  are  proposing 
to  revise  and  rebase  the  excluded 
hospital  with  capital  market  basket, 
based  on  more  recent  data,  to  an  FY 
1997  base  year  for  application  beginning 
with  the  proposed  2004  LTCH  PPS  rate 
year. 

We  believe  it  is  appropriate  to 
propose  to  rebase  the  L'TCH  PPS  market 


basket  based  on  the  most  recent 
complete  data  available  (FY  1997)  since 
these  data  would  more  accurately  reflect 
LTCH  current  costs.  This  proposed 
rebasing  of  the  LTCH  PPS  market  basket 
bom  an  FY  1992  base  year  to  a  FY  1997 
base  year  is  consistent  with  the  rebasing 
of  both  the  IPPS  and  the  excluded 
hospital  market  basket  used  under  the 
TEFRA  payment  system  for  FY  2003,  as 
discussed  in  the  August  1,  2002  IPPS 
final  rule  (67  FR  50032-50047). 

The  operating  portion  of  the  proposed 
FY  1997-based  excluded  hospital  with 
capital  market  basket  that  we  are 
proposing  to  use  under  the  LTCH  PPS 
is  derived  from  the  FY  1997-beised 
excluded  hospital  market  basket  used 
under  the  TEFRA  payment  system.  The 
methodology  we  proposed  to  use  to 
develop  the  proposed  operating  portion 
of  the  market  basket  under  the  LTCH 
PPS  is  the  same  methodology  used  to 
describe  the  rebeising  of  the  excluded 
hospital  market  basket  used  imder  the 
TEFRA  payment  system,  which  is 
described  in  greater  detail  in  the  August 
1.  2002  IPPS  final  rule  (67  FR  50042- 
50044).  In  brief,  the  operating  cost 
category  weights  in  the  FY  1997-based 
excluded  market  basket  added  to  100.0. 
These  weights  were  determined  frtjm  FY 
1997  Medicare  cost  report  data,  the  1997 
Business  Expenditure  Survey,  and  the 
1997  Aimual  Input-Output  data  frxim 
the  Bureau  of  the  Census.  In  this 
proposed  rule,  in  applying  the  proposed 
FY  1997-based  market  basket  we  are 
proposing  to  make  the  same  two 
methodological  revisions  that  we 
established  when  we  rebased  the 
hospital  inpatient  market  basket  and  the 
excluded  hospital  market  basket  in  the 
August  1,  2002  IPPS  final  rule:  (1) 
Changing  the  wage  and  benefit  price 
proxies  to  use  the  Employment  Cost 
Index  (ECl)  wage  and  benefit  data  for 
hospital  workers;  and  (2)  adding  a  cost 
category  for  blood  and  blood  products. 

When  we  add  the  weight  for  capital 
costs  to  the  excluded  hospital  market 


basket,  the  sum  of  the  operating  and 
capital  weights  must  still  equal  100.0. 
Based  on  FY  1997  Medicare  cost  reports 
for  excluded  hospitals,  the  capital  cost 
weight  would  be  8.968  percent.  Because 
capital  costs  would  account  for  8.968 
percent  of  total  costs  for  excluded 
hospitals  in  FY  1997,  operating  costs 
must,  therefore,  account  for  91.032 
percent  (100  percent- 8.968  percent). 
Each  operating  cost  category  weight  in 
the  FY  1997-based  excluded  hospital 
market  basket  bom  the  August  1,  2002 
IPPS  final  rule  (67  FR  50442-50444) 
was  multiplied  by  0.91032  to  determine 
its  wei^t  in  the  FY  1997-based 
excluded  hospital  with  capital  market 
basket. 

The  aggregate  capital  component  of 
the  proposed  FY  1997-based  excluded 
hospital  market  basket  (8.968  percent) 
was  determined  bom  the  same  set  of 
Medicare  cost  reports  used  to  derive  the 
operating  component.  The  detailed 
capital  cost  categories  of  depreciation, 
interest,  and  other  capital  expenses 
were  also  determined  using  the 
Medicare  cost  reports.  We  needed  to 
determine  two  sets  of  weights  for  the 
capital  portion  of  the  proposed  revised 
and  rebased  market  basket.  The  first  set 
of  weights  identifies  the  proportion  of 
capital  expenditures  attributable  to  each 
capital  cost  category;  the  second  set 
represents  relative  vintage  weights  for 
depreciation  and  interest.  The  vintage 
weights  identify  the  proportion  of 
capital  expenditures  that  is  attributable 
to  each  year  over  the  useful  life  of 
capital  assets  within  a  cost  category  (See 
67  FR  50046-50047,  August  1,  2002,  for 
a  discussion  of  how  vintage  weights  are 
determined). 

The  cost  categories,  price  proxies,  jpd 
base-year  FY  1992  and  proposed  FY 
1997  weights  for  the  proposed  excluded 
hospital  with  capital  market  basket  are 
presented  below  in  Table  1.  The  vintage 
weights  for  the  proposed  FY  1997-based 
excluded  hospital  with  capital  market 
basket  are  presented  in  Table  0. 


Table  L— Proposed  Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992-Based  and  Proposed  FY 

1997-Based)  Structure  AND  Weights 


Cost  category 


Total 

Compensation 

Wages  and  Salaries  

Employee  Benefits  

Professional  fees:  Non-Mednal 
Utilities  

Electricity  

Fuel  Oil,  Coal,  etc  

Water  and  Sewerage  


Price/wage  variable 


ECl— Wages  and  Salaries,  Civilian  Hospital  Wori<ers  

ECl— Benefits,  Civilian  Hospital  Wort<ers  to  Capture  Total 

Costs. 
ECl — Compensation:  Professional  &  Tecfwiical 

PPI— Comnwrcial  Electric  Power 

PPi — Commercial  Natural  Gas * 

CPMJ— Water  &- Sewerage  Maintenance 


Weights  (%). 

base-year  FY 

1992'^ 


100.000 
57.935 
47.417 
10.519 

1.908 
1.524 
0.916 


0.365 
0.243 


Proposed 

vyeigrits  (%) 

base-year  FY 

1997 ' 2 


100.000 
57.579 
47.335 
10244 

4.423 

1.180 
0.726 


0.248 
0.206 


11246 


Federal  Register / Vol.  68,  No.  45 /Friday,  March  7.  2003 / Proposed  Rules 


Table  I.— Proposed  Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992-Based  and  Proposed  FY 

1997-Based)  Structure  and  Weights— Continued 


Cost  category 


Professional  Liability  Insurance 

All  Other  Products  and  Services  

All  Other  Products  

Pharmaceuticals 

Food:  Direct  Purchase  

Food:  Contract  ServKe  ..; 

Chemicals 

Blood  and  Blood  Products  

Med\ca\  Instruments 

Photographic  Supplies  

Rubber  and  Plastics 

Paper  Products  

Apparel  

Machinery  and  Equipment  

Miscellaneous  Products  

All  Other  Services  

Telephone  

Postage  _ 

All  Other:  Labor  Intensive  

All  Other:  Non-Labor  Intensive 

Capital- Related  Costs 

Depreciatkjn  

Building  &  Fixed  Equipment  .... 


Movable  Equipment 


Interest  Costs  ". 

Government/  Nonprofit 


For-profit 

Other  Capital-Related  Costs 


Price/wage  variable 


CMS— Professional  Liability  Insurance  Premiums  Index 


PPI — Ethical  (Prescriptkjn)  Drugs  

PPI — Processed  Foods  and  Feeds .».. 

CPI-U — Food  Away  from  Home  

PPI— Industrial  Chemkals 

PPI— Blood  and  Blood  Derivatives.  Humem  Use  

PPI— Medical  Instruments  &  Equipment 

PPI— Photographic  Supplies  1 

PPI— Rubber  &  Plastic  Products 

PPI— Converted  Paper  and  Paperboard  Products  

PPI— Apparel  

PPI— Machinery  &  Equipment x. 

PPI— Finished  Goods  Less  Food  and  Energy 


CPI-U— Telephone  Services 

CPI-U— Postage  

ECl — Compensation  for  Private  Service  Occupations 
CPI-U— All  Items 


Boeckh-lnstitutional  Construct.    Index— Vintage   Weighted 

(23  years). 

PPI— Machinery    &  Equipment— Vintage    Weighted    (11 

Years).  . 

Yield   on    Domestic    Municipal    Bonds    (Bond   Buyer   20 

Bonds) — Vintage  Weighted  (23  years). 
YieW   on    Moody's   Aaa    Bonds— Vintage   Weighted    (23 

Years). 
CPI-t>— Residential  Rent  ., 


Weights  (%}. 

base-year  FY 

1992  I - 


0.983 
28.571 
22.027 
2.791 
2.155 
0.998 
3.413 

2.868 
0.364 
4.423 
1.984 
0.809 
0.193 
2.029 
6.544 
0.574 
0.268 
4.945 
0.757 
9.080 
5.611 
3.570 

2.041 

3.212 
2.730 

0.482 

0.257 


Proposed 

weights  (%) 

base-year  FY 

1997'= 


0.733 
27.117 
17.914 
6.318 
1.122 
1.043 
2.133 
0.748 
1.795 
0.167 
1.366 
1.110 
0.478 
0.852 
0.783 
9.203 
0.348 
0.702 
4.453 
3.700 
8968 
5.586 
3.503 

2.083 

2.682 
2.280 

0.402 

0.699 


'  The  operating  cost  category  weights  in  the  excluded  hospital  market  basket  described  in  the  August  1 ,  2002  final  rule  (67  FR  50042-50044) 
add  to  100.0.  When  we  add  an  additional  set  of  cost  category  weights  (total  capital  weight  =  8.968  percent)  to  this  original  group,  the  sum  of  the 
weights  in  the  new  index  must  still  add  to  100.0  Capital  costs  account  for  8  968  percent  of  the  market  Ijasket;  operating  costs  account  for 
91.032  percent.  Each  weight  in  the  FY  1997-based  excluded  hospital  martcet  basket  from  the  August  1,  2002  final  rule  (67 -FR  50042-50044) 
was  multiplied  by  0.91032  to  determine  its  weight  in  the  proposed  FY  1997-based  excluded  hospital  with  capital  maricet  basket. 

2  Weights  may  not  sum  to  100.0  due  to  rounding. 

Table  II.— Proposed  Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1997)  Vintage  Weights 


Year  (from  farthest  to  most  recent)  * 


1 
2 
3 
4 
3 
6 
7 
8 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 


Building 
and  fixed 
equipment 

(23-year 
weights)* 

Movable 

equipment 

(1 1  -year 

weights)  * 

lnterest> 
capital-re- 
lated (23- 
year 
weights)* 

0.018 

0.063 

0.007 

0.021 

0.068 

0.009 

0.023 

0.074 

0.011 

0.025 

0.080 

0.012 

0.026 

0.085 

0.014 

0.028 

0.091 

0.016 

0.030 

0.096 

0.019 

0.032 

0.101 

0.022 

0.035 

0.108 

0.026 

0.039 

0.114 

0.030 

0.042 

0.119 

0.035 

'0.044 

0.039 

0.047 

0.045 

0  049 

0  049 

0  051 

0.053 

0053 

0.059 

0.057 

0.065 

0060 

0.072 

0.062 

0.077 

0063 

0.081 

0.065 

0.085 
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Table  II.— Proposed  Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1997)  Vintage  Weights— 

Continued 


Year  (from  fatthest  to  most  recent)* 


22 : : 

23 

Total 

*  Weights  may  not  sum  to  1 .000  due  to  rounding. 


Building 
and  fix^ 
equipment 

(23-year    |   ^-iahTsT*  ^^' 

weights)*       ^eigmsj      .   weights) 


kA^^.^M^         Interest: 

J^.^^nt  capital-re- 
equipment  r^  -23- 

(11 -year  ^^^Jf 


0.064 
0.065 


1.0000 


1.0000 


0.067 
0.090 


1.0000 


Table  III.  compares  the  FY  1992-based 
excluded  hospital  with  capital  market 
basket  to  the  proposed  FY  1997-based 
excluded  hospital  with  capital  market 
basket.  As  shown  in  the  table,  the 
proposed  rebased  and  revised  market 
basket  grows  slightly  faster  over  the  FY 
1999-2001  period  than  the  FY  1992- 
based  market  basket.  The  major  reason 
for  this  was  the  switching  of  the  wage 
and  benefit  proxy  to  the  ECI  for  hospital 
workers  from  the  previous  occupational 
blend.  This  revision  had  a  similar 
impact  on  the  IPPS  and  excluded 
market  baskets,  as  described  in  the 
August  1,  2002  final  rule  (67  FR  50043- 
50047). 

Table  III.— Percent  Changes  in  the 
FY  1992-Based  and  Proposed 
FY  1997-Based  Excluded  Hos- 
pital WITH  Capital  Market  Bas- 

"     KETS,  FYS  1999-2004 


Percentage  change 

Fiscal  year  (FY) 

FY  1992- 
based  ex' 
eluded  hos- 
pital market 
basket 

Proposed 

rebased  FY 

1997-based 

excluded 

martlet 

basket 

1999 

2000 

2001 

Average  histor- 
ical   

2002  

2003  * 

2004  

Average  forecast 

2.3 
3.4 
3.9 

.3.2 
2.8 
2.8 
3.0 
2.9 

2.7 
3.1 
4.0 

3.3 
3.7 
3.1 
3.3 
3.3 

In  the  August  30.  2002  LTCH  PPS 
final  rule  (67  FR  56016  and  56085- 
56086),  we  discussed  why  we  believe     ^ 
the  excluded  hospital  with  capital 
market  basket  provides  a  reasonable 
measm^e  of  the  price  changes  facing 
LTCHs.  However,  we  have  been 
researching  the  feasibility  of  developing 
a  market  basket  specific  to  LTCH 
services.  This  research  hasincluded 
analyzing  data  sources  for  cost  category 
weights,  specifically  the  Medicare  cost 
reports,  and  investigating  other  data 


sources  on  cost,  expenditure,  and  price 
information  specific  to  LTCHs.  Based  on 
this  research  (as  discussed  below),  at 
this  time  we  are  not  proposing  to 
develop  a  market  basket  specific  to 
LTCH  services. 

Our  analysis  of  the  .Medicare  cost 
reports  indicates  that  the  distribution  of 
costs  among  major  cost  report  categories 
(wages,  pharmaceuticals,  capital)  for 
LTCHs  is  not  substantially  different 
from  the  proposed  1997-based  excluded 
hospital  with  capital  market  basket 
presented  in  this  proposed  rule.  Data  on 
other  major  cost  categories  (benefits, 
blood,  contract  labor)  that  we  wbuld 
like  to  analyze  were  excluded  by  many 
LTCHs  in  their  Medicare  cost  reports. 
An  analysis  based  on  only  the  data 
available  to  us  for  these  cost  categories 
presented  a  potential  problem  since  no 
other  major  cost  category  weight  would 
be  based  on  LTCH  data. 

We  conducted  a  sensitivity  analysis  of 
annual  percent  changes  in  the  market 
basket  when  the  weights  for  wages, 
pharmaceuticals,  and  capital  in  LTCHs 
were  substituted  into  the  excluded 
hospital  with  capital  market  basket. 
Other  cost  categories  were  recalibrated 
using  ratios  available  fi-om  the  IPPS 
market  basket.  On  average  between  FY 
1995  and  FY  2002,  the  proposed 
excluded  hospital  with  capital  market 
basket  shows  increases  at  nearly  the 
same  average  annual  rate  (2.9  percent) 
as  the  market  basket  with  LTCH  weights 
for  wages,  pharmaceuticals,  and  capital 
(2.8  percent).  This  difference  is  less  than 
the  0.25  percentage  point  criterion  that 
determines  whether  a  forecast  error 
adjustment  is  warranted  under  the  IPPS 
update  framework. 

We  believe  that  an  excluded  hospital 
with  capital  market  basket  adequately 
reflects  the  price  changes  facing  LTCHs. 
We  will  continue  to  solicit  comments 
about  issues  particulai'  to  LTCHs  that 
should  be  considered  in  relation  to  the 
proposed  FY  1997-based  excluded 
hospital  with  capital  market  basket  and 
to  encourage  suggestions  for  additional 
data  sources  that  may  be  available. 


b.  Proposed  LTCH  Market  Basket 
Increase  for  the  Proposed  2004  LTCH 
PPS  Rate  Year 

As  stated  earher,  for  LTCHs  paid 
under  the  LTCH  PPS,  we  are  proposing 
that  the  2004  rate  year  update  would 
apply  to  discharges  occurring  from  July 
1,  2003  through  June  3D,  2004.  Because 
we  are  proposing  to  change  the 
timeframe  of  the  standard  Federal  rate 
annual  update,  we  needed  to  calculate 
an  update  factor  that  would  reflect  this 
ploposed  change  in  the  update  cycle. 
Presently,  the  cmrent  rate  cycle  is 
October  1,  2002  through  September  30, 
2003.  This  means  that  the  standard 
Federal  rate  ($34,956.15;  see  the  August 
30,  2002  final  rule,  67  FR  56033)  was 
determined  based  on  the  market  basket 
increase  through  September  30,  2003. 
Since  we  are  proposing  to  change  the 
rate  update  cycle  and,  therefore,  update 
the  standard  Federal  rate  3  months 
earlier  (that  is,  July  1,  2003  instead  of 
October  1,  2003),  we  need  to  propose  an 
adjustment  to  the  projected  full  (12- 
month)  market  basket  increase  to 
eliminate  the  projected  increase  for  the 
3-month  overlapping  period  (July  1, 
2003  through  September  30,  2003). 

Thus,  we  needed  to  account  for  the 
fact  that  the  FY  2003  standard  Federal 
rate  of  $34,956.15  already  includes  an 
update  for  the  3-month  period  from  July 
1,  2003  through  September  30,  2003.  Iii 
the  absence  of  this  proposed  change,  the 
update  for  FY  2004  would  have  been 
calculated  using  the  estimated  increase 
between  FV'  2003  and  FY  2004.  For  the 
proposed  update  for  the  proposed  2004 
LTCH  PPS  rate  year,  we  calculated  the 
estimated  increase  between  FY  2003 
and  the  proposed  2004  LTCH  PPS  rate 
year.  Based  on  the  fourth  quarter  2002 
forecast  of  the  proposed  rebased  FY 
1997-based  excluded  hospital  with 
capital  market  basket,  this  calculation 
results  in  an  increase  that  is  0.8 
percentage  points  less  than  it  would 
have  been  if  the  proposed  change  in  the 
LTCH  PPS  rate  cycle  would  not  be 
made.  The  projected  market  basket 
increase  for  this  3-month  period  (0.8 
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percent)  was  already  included  in  the  FY 
2003  standard  Federal  rate  and, 
therefore,  needs  to  be  deducted  from  the 
projected  market  basket  increase  for  the 
12-month  period  of  July  1,  2003  through 
June  30,  2004  (3.3  percent)  in  order  to 
account  for  the  proposed  change  in  the 
update  cycle. 

Consistent  with  our  historical  practice 
of  estimating  market  basket  increases, 
based  on  Global  Insights'  (formerly  DRI- 
WEFA)  fourth  quarter  2002  forecast  of 
the  proposed  rebased  FY  1997-based 
excluded  hospital  with  capital  market 
basket,  we  are  proposing  an  update  of 
2.5  percent,  as  shown  in  Table  IV. 
below. 

Table  IV.— Calculation  of  Pro- 
posed Market  Basket  Increase 
FOR  THE  Proposed  2004  LTCH 
Prospective  Payment  System 
Rate  Year 


Percent 

Proposed  2004  rate  year  full  mar- 

ket basket  with  capital  increase* 

3.3 

Adjustment      for      the      proposed 

change  in  the  update  cycle" 

-0.8 

Proposed  2004  market  basket  in- 

crease        

2.5 

'Projected  market  basket  increase  for  [t\e 
12-month  period  of  July  1,  2003  through  June 
30,2004. 

"Projected  market  basket  increase  for  the 
3-month  period  of  July  1.  2003  through  Sep- 
tember 30,  2003  already  included  in  the  FY 
2003  standard  Federal  rate. 

In  addition,  based  on  the  best 
available  data  for  194  LTCHs,  we 
estimate  that  LTCH  prospective 
payment  system  payments  would  be 
$1,960  billion  for  the  proposed  2004 
LTCH  prospective  payment  system  rate 
year.  As  indicated  previously,  we  are 
proposing  to  update  the  FY  2003 
standard  Federal  rate  and  wage  index 
data  3  months  early  (July  1,  2003 
instead  of  October  1,  2003).  We  are 
proposing  that  this  change  be  budget 
neutral  because,  as  we  discussed  in  the 
August  30,  2002  final  rule  (67  FR 
56027),  total  estimated  LTCH  PPS 
payments  in  FY  2003  will  equal 
estimated  payments  that  would  have 
been  made  under  the  reasonable  cost- 
based  principles  if  the  LTCH  PPS  were 
not  implemented.  Based  on  the  most 
recent  data,  for  the  3-month  period  bom 
July  1,  2003  through  September  30, 
2003,  the  proposed  increase  in  the 
standard  Federal  rate  would  result  in  an 
additional  cost  of  $5.66  million  to  the 
FY  2003  Federal  budget.  Accordingly,  in 
order  to  maintain  budget  neutrality  for 
the  proposed  change  in  the  rate  update 
cycle,  under  proposed 
§  412.523(c)(3)(ii),  we  are  proposing  to 


adjust  the  standard  Federal  rate  by  a 
factor  of  0.997  (($1,960  billion— $5.66 
million)/$l. 960  billion)  or  -0.003. 
Also,  we  propose  to  revise  this 
adjustment  factor  in  the  final  rule  based 
on  the  best  available  data. 

Therefore,  we  are  proposing  to  update 
the  current  standard  Federal  rate 
($34,956.15)  established  in  the  August 
30,  2002  final  rule  (67  FR  56033)  by  2.2 
percent  (2.5  percent  minus  0.3  percent) 
for  discharges  paid  under  the  LTCH  PPS 
that  occur  on  or  after  July  1,  2003 
through  June  30,  2004.  This  proposed 
update  represents  the  most  recent 
estimate  of  the  increase  in  the  excluded 
hospital  with  capital  market  basket  for 
the  proposed  2004  LTCH  PPS  rate  year, 
adjusted  by  the  above  described  factor 
to  transition  to  the  proposed  change  in 
the  rate  update  cycle  to  July  1,  and  is 
based  on  the  best  available  data  for  1 94 
LTCHs. 

2.  Proposed  Standard  Federal  Rate  for 
the  Proposed  2004  LTCH  PPS  Rate  Year 

In  the  August  30,  2002  LTCH  PPS 
final  rule  (67  FR  56033),  we  established 
a  standard  Federal  rate  of  $34,956.15. 
For  the  proposed  2004  LTCH  PPS  rate 
year,  we  are  proposing  a  standard 
Federal  rate  of  $35,726.64.  Since  the 
proposed  standard  Federal  rate  has 
already  been  adjusted  for  differences  in 
case-mix,  wages,  cost-of-living,  and 
high-cost  outlier  payments,  we  are  not 
proposing  any  additional  adjustments  in 
the  proposed  standard  Federal  rate  for 
these  factors. 

C.  Calculation  of  Proposed  LTCH 
Prospective  Payments  for  the  Proposed 
2004  LTCH  PPS  Rate  Year 

The  basic  methodology  for 
determining  prospective  payment  rates 
for  LTCH  inpatient  operating  and 
capital-related  costs  is  set  forth  in 
§412.521.  In  accordance  with  §412.515, 
we  assign  appropriate  weighting  factors 
to  each  LTG-DRG  to  reflect  the 
estimated  relative  cost  of  hospital 
resources  used  for  discharges  within 
that  group  as  compared  to  discharges 
classified  within  other  groups.  The 
amount  of  the  prospective  payment  is 
based  on  the  standard  Federal  rate, 
established  under  §  412.523,  and 
adjusted  for  the  LTC-DRG  relative 
weights,  differences  in  area  wage  levels, 
cost-of-living  in  Alaska  and  Hawaii, 
high-cost  outliers,  and  other  special 
payment  provisions  (short-stay  outliers 
under  §412.529  and  interrupted  stays 
under  §412.531).  In  accordance  with 
§412.533,  during  the  5-year  transition 
period,  payment  is  based  on  the 
applicable  transition  blend  percentage 
of  the  adjusted  Federal  rate  and  the 
TEFRA  rate  unless  the  LTCH  makes  a 


one-time  election  to  receive  payment 
based  on  100  percent  of  the  Federal  rate. 
A  LTCH  defined  as  "new"  under 
§  412.23(e)(4)  is  paid  based  on  100 
percent  of  the  Federal  rate  with  no 
blended  transition  payments 
(§  412.533(d)).  As  discussed  in  the 
August  30,  2002  final  rule  and  in 
accordance  with  §  412.533(a),  the 
applicable  transition  blends  are  as 
follows: 


Cost  reporting  peri- 
ods beginning  on 
or  after 

Federal 

rate 

percentage 

TEFRA 

rate 

percentage 

Oct.  1,2002 

Oct.  1,2003 

Oct.  1,2004 

Oct.  1,2005 

Oct.  1,2006 

20 
40 
60 
80 
100 

80 
60 
40 
20 
0 

Accordingly,  for  cost  reporting 
periods  beginning  during  FY  2003  (that 
is,  ori  or  after  October  1,  2002,  and 
before  September  30,  2003).  blended 
payments  under  the  transition 
methodology  are  based  on  80  percent  of 
the  LTCH's  TEFRA  rate  and  20  percent 
of  the  adjusted  Federal  rate.  For  cost 
reporting  periods  beginning  during  FY 
2004  (that  is.  on  or  after  October  1.  2003 
and  before  September  30,  2004), 
blended  payments  under  the  transition 
methodology  will  be  based  on  60 
percent  of  the  LTCH's  TEFRA  rate  and 
40  percent  of  the  adjusted  Federal  rate. 

1.  Proposed  Adjustment  for  Area  Wage 
Levels 

Under  the  authority  of  section  307(b) 
of  Pub.  L.  106-554,  we  established  an 
adjustment  to  account  for  differences  in 
LTCH  area  wage  levels  under 
§  412.525(c)  using  the  labor-related 
share  estimated  by  the  excluded 
hospital  market  basket  with  capital  and 
wage  indices  that  were  computed  using 
wage  data  from  acute  care  inpatient 
hospitals  without  regard  to 
reclassification  under  section  1886(d)(8) 
or  section  1886(d)(10)  of  the  Act. 
Furthermore,  as  we  discussed  in  the 
August  30,  2002  final  rule  (67  FR 
56015-56019),  we  established  a  5-year 
transition  to  the  full  wage  adjustment. 
For  cost  reporting  periods  begiiming  on 
or  after  October  1 ,  2002  and  before 
September  30,  2003  (FY  2003),  the 
applicable  LTCH  wage  index  value  is 
one-fifth  of  the  full  FY  2002  acute  care 
hospital  inpatient  wage  index  data, 
without  taking  into  account  geographic 
reclassification  under  section  1886(d)(8) 
and  section  1886(d)(10)  of  the  Act. 

In  that  same  final  rule  (67  FR  56018), 
we  stated  that  we  would  continue  to 
reevaluate  LTCH  data  as  they  become 
available  and  would  propose  to  adjust 
the  phase-in  if  subsequent  data  support 
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a  change.  Because  the  LTCH  PPS  was 
only  recently  implemented,  sufficient 
new  data  have  not  been  generated  that 
would  enable  us  to  conduct  a 
comprehensive  reevaluation  of  the 
appropriateness  of  adjusting  the  phase- 
in.  However,  we  have  reviewed  the  most 
recent  data  available  and  did  not  find 
any  evidence  to  support  a  change  in  the 
5-year  phase-in  of  the  wage  index. 
Therefore,  we  are  not  proposing  to 
adjust  the  phase-in  at  this  time.  In 
addition,  as  stated  earlier,  the  5-year 
phase-in  of  the  wage  index  would  not  be 
affected  by  the  proposed  establishment 
of  a  LTCH  PPS  rate  year  of  July  1  to  June 
30.  Instead,  the  5-year  phase-in  of  the 
wage  index  established  in  the  August 
30.  2002  final  rule  (67  FR  56018)  will 
continue  to  follow  the  Federal  fiscal 
year.  That  is,  for  cost  reporting  periods 
beginning  on  or  after  October  1 ,  2003 
and  before  September  30,  2004  (FY 
2004),  the  applicable  proposed  LTCH 
wage  index  will  be  two-fifths  of  the 
proposed  applicable  LTCH  PPS  index 
values  discussed  below.  However,  we 
will  reevaluate  LTCH  data  as  they 
become  available  and  would  propose  to 
adjust  the  phase-in  if  subsequent  data 
support  a  change. 

Section  412.525(c)  provides  that  the 
adjustment  to  account  for  differences  in 
area  wage  levels  is  made  by  multiplying 
the  labor-related  portion  of  the  Federal 
rate  by  the  appropriate  wage  index 
value  for  the  area  in  which  the  LTCH  is 
physically  located.  In  the  August  30, 
2002  final  rule  (67  FR  56018).  based  on 
the  best  available  data  at  that  time,  we 
stated  that  the  wage  index  adjustment  is 
based  on  the  FY  2002  inpatient  acute 
care  hospital  wage  index  data  without 
taking  into  account  geographic 
reclassification  under  section  1886(d)(8) 
and  section  1886(d)(10)  of  the  Act.  For 
the  proposed  2004  LTCH  PPS  rate  year, 
we  are  proposing  that  the  wage  index 
adjustment  provided  for  under 
§41 2.525(c)  be  based  on  the  most  recent 
available  inpatient  acute  care  hospital 
wage  data,  that  is,  the  FY  2003  inpatient 
acute  care  hospital  wage  index  data 
without  taking  into  account  geographic 
reclassification  under  section  1886(d)(8) 
and  section  1886(d)(10)  of  the  Act.  As 
we  noted  above,  the  5-year  phase-in  of 
the  wage  index  adjustment  would  not  be 
affected  by  the  proposed  change  in  the 
LTCH  PPS  rate  update  cycle  and  will 
continue  to  be  based  on  the  Federal 
fiscal  year.  However,  we  are  proposing 
to  update  the  data  used  to  compute  the 
aimual  wage  index  values  on  the 
proposed  2004  LTCH  PPS  rate  year 
cycle  (July  through  June).  For  example, 
for  a  LTCH  with  a  cost  reporting  period 
from  January  1,  2003  through  December 


31,  2003,  the  LTCH  will  be  paid  using 
the  one-fifth  wage  index  value  for  its 
entire  cost  reporting  period.  For  the  first 
6  months  of  that  period  (January  1,  2003 
through  June  30,  2003),  the  one-fifth 
wage  index  value  would  be  based  on  the 
FY  2000  inpatient  acute  care  hospital 
wage  index  data  without  taking  into 
account  geographic  reclassifications 
under  sections  1886(d)(8)  and  (d)(10)  of 
the  Act  as  established  in  the  August  30, 

2002  final  rule  (67  FR  56018).  Under  our 
proposal  to  update  the  data  used  to 
compute  the  LTCH  PPS  wage  index 
values  for  July  1,  2003  through  June  30 
2004,  for  the  next  6  months  (July  1,  2003 
through  December  31,  2003)  the  LTCH 
would  still  be  paid  using  one-fifth  of  the 
wage  index  value,  but  the  wage  index 
value  would  now  be  computed  using  FY 

2003  inpatient  acute  care  hospital  wage 
index  data  without  taking  into  accoimt 
geographic  reclassifications  under 
sections  1886(d)(8)  and  (d)(10)  of  the 
Act  (as  shown  in  Tables  1  and  2  of  the 
Addendum  of  this  proposed  rule).  For 
the  LTCH's  cost  reporting  period  from 
January  1.  2004  through  December  31. 
2004,  the  LTCH  would  be  paid  using  the 
two-fifth  wage  index  value.  For  the  first 
6  months  of  that  period  (January  1 ,  2004 
through  Jime  30,  2004),  the  two-fifth 
wage  index  value  would  be  based  on  the 
FY  2000  inpatient  acute  care  hospital 
wage  index  data  without  taking  into 
account  geographic  reclassifications 
under  sections  1886(d)(8)  and  (d)(10)  of 
the  Act,  as  shown  in  Tables  1  and  2  of 
the  Addendum  of  this  proposed  rule. 

In  the  August  30,  2002  final  rule  (67 
FR  56018),  for  FY  2003  we  used  the  FY 
2002  inpatient  acute  care  hospital  wage 
index  data  without  taking  into  account 
geographic  reclassifications  under 
sections  1886(d)(8)  and  (d)(10)  of  the 
Act.  The  inpatient  acute  care  hospital 
wage  index  data,  without  taking  into 
account  geographic  reclassification 
under  section  1886(d)(8)  or  section 
1886(d)(10)  of  the  Act.  is  also  used 
imder  other  postacute  care  PPSs,  such 
as  the  IRF  PPS  and  the  SNF  PPS.  As  we 
discussed  in  the  August  30,  2002  final 
rule  (67  FR  56019),  since  hospitals  that 
are  excluded  from  the  IPPS  are  not 
required  to  provide  wage^related 
information  on  the  Medicare  cost  report 
and  we  would  need  to  establish 
instructions  for  the  collection  of  such 
LTCH  data  in  order  to  establish  a 
geographic  reclassification  adjustment 
under  the  LTCH  PPS,  the  wage 
adjustment  established  under  the  LTCH 
PPS  is  based  on  a  LTCH's  actual 
location  without  regard  to  the  lu-ban  or 
riu-al  designation  of  any  related  or 
affiliated  provider.  In  this  proposed 
rule,  for  the  proposed  2004  LTCH  PPS 


rate  year,  we  are  proposing  to  use  the 
FY  2000  inpatient  acute  care  hospital 
wage  index  data  without  taking  into 
account  geographic  reclassifications 
imder  sections  1886(d)(8)  and  (d)(10)  of 
the  Act,  because  it  is  the  most  recent 
available  complete  data.  This  is  the. 
same  wage  data  that  were  used  to 
compute  the  FY  2003  wage  indices 
currently  used  under  the  IPPS.  The 
proposed  LTCH  wage  index  values  for 
July  1,  2003  through  June  30,  2004  is 
shown  in  Table  1  (for  urban  areas)  and 
Table  2  (for  rm^  areas)  in  the 
Addendiun  of  this  proposed  rule.  As 
noted  above,  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002 
and  before  September  30.  2003  (FY 
2003),  the  applicable  LTCH  wage  index 
is  one-fifth  of  the  full  FY  2003  acute 
care  hospital  inpatient  wage  index  data, 
without  taking  into  account  geographic 
reclassifications  under  sections 
1886(d)(8)  ahd  (d)(10)  of  the  Act.  For 
cost  reporting  periods  beginning  on  or 
after  October  1.  2003  and  before 
September  30.  2003  (FY  2004).  the 
applicable  proposed  LTCH  wage  index 
would  be  two-fifths  of  the  full  FY  2003 
acute  care  hospital  inpatient  wage  index 
data,  without  taking  into  account 
geographic  reclassification  under 
sections  1886(d)(8)  and  (d)(10)  of  the 
Act. 

In  conjunction  with  our  proposal  to 
rebase  the  excluded  hospital  with 
capital  market  basket  fitim  an  FY  1992 
to  an  FY  199^  base  year  (as  discussed 
in  section  VI.B.l.a.  of  this  preamble),  we 
also  are  proposing  to  use  a  labor-related 
share  that  is  determined  from  our 
proposed  FY  1997-based  excluded 
hospital  with  capital  market  basket.  In 
the  August  30,  2002  final  rule  (67  FR 
56016),  we  established  a  labor-related 
share  of  72.885  percent  based  on  the 
relative  importance  of  the  labor-related 
share  of  operating  and  capital  costs  of 
the  excluded  hospital  with  capital 
market  basket  with  an  FY  1992  base- 
year.  In  this  proposed  rule,  as  discussed 
in  further  detail  below,  we  are 
proposing  a  labor-related  share  of 
72.612  percent  based  on  the  relative 
importance  of  the  labor-related  share  of 
operating  costs  (wages  and  salaries, 
employee  benefits,  professional  fees, 
postal  services,  and  all  other  labor- 
intensive  services)  and  capital  costs  in 
the  proposed  FY  1997  rebased  excluded 
hospital  with  capital  market  basket. 

To  determine  the  proposed  labor- 
related  share,  we  use  the  cost  categories 
contained  in  the  proposed  FY  1997- 
based  excluded  hospital  with  capital 
market  basket  that  are  influenced  by 
local  labor  markets,  which  reflect  the 
different  rates  of  price  change  for  these 
cost  categories  between  the  base  year 
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(FY  1997)  and  this  period.  First,  we 
estimate  the  portion  related  to  operating 
costs,  which  we  estimate  to  be  69.075 
percent  for  the  proposed  LTCH  PPS  rate 
year  of  July  1,  2003  through  June  30, 
2004.  calculated  based  on  the  Medicare 
cost  reports  for  excluded  hospitals  as 
the  sum  of  the  relative  importance  for 
wages  and  salaries  (48.967).  employee 
benefits  (11.032),  professional  fees 
(4.518),  and  labor-intensive  services 
(4.558).  as  shown  in  Table  V.  The  labor- 
related  share  of  capital  costs  in  the 
market  basket  needed  to  be  considered 


as  well.  After  an  analysis  of  FY  1997 
Medicare  cost  report  data,  we  found  no 
evidence  to  revise  our  current  estimate 
of  the  portion  of  capital  costs  that  is 
influenced  by  local  labor  markets  of  46 
percent  (see  67  FR  56016.  August  30, 
2002).  Based  on  the  proposed  change  in 
the  LTCH  PPS  rate  update  cycle,  the 
relative  importance  of  capital  is 
estimated  to  be  7.692  percent.  Because 
the  relative  importance  of  capital  is 
7.692  percent  of  the  proposed  FY  1997- 
based  excluded  hospital  with  capital 
market  basket  for  the  proposed  2004 


LTCH  PPS  rate  year,  we  multiplied  46 
percent  by  7.692  percent  to  determine 
the  labor-related  share  of  capital  costs  to 
be  3.538  percent.  We  then  added  the 
3.543  that  was  calculated  for  capital 
costs  to  the  69.075  percent  that  was 
calculated  for  operating  costs  to 
determine  the  total  labor-related  relative 
importance  of  72.612.  Therefore,  we  are 
proposing  to  use  a  labor-related  share  of 
72.612  percent  for  the  proposed  2004 
LTCH  PPS  rate  year. 


Table  v.— Proposed  Labor 


•RelaIte 


ED  Share  Relative  Importance 


Cost  category 


Wages  and  salaries  

Employee  benefits  

Professional  fees  

Postage 

All  otfier  labor  intensive  services 
Subtotal 


Labor-related  share  of  capital  costs 
Total 


Relative  impor- 
tance FY  1992- 
based  market 
basket  (proposed 
2004  LTCH  PPS 
rate  year) 


50.572 

11.882 

2.052 

0.254 

5.242 

70.001 


3.412 


73.413 


Relative  impor- 
tance FY  1997- 

t}ased  market  t>as- 
ket  (proposed 

2004  LTCH  PPS 
rate  year) 


48.967 

11  032 

4.518 

4.558 
69.075 


3.538 


72.612* 


■  Although  the  weights  of  the  cost  categories  appear  to  add  to  76.213,  this  is  due  to  rounding;  the  actual  labor-related  share  is  72.61246. 


2.  Proposed  Adjustment  for  Cost-of- 
Living  in  Alaska  and  Hawaii 

Under  §  412.525(b),  we  make  a  cost- 
of-living  adjustment  (COLA)  for  LTCHs 
located  in  Alaska  and  Hawaii  to  account 
for  the  higher  costs  incurred  in  those 
States. 

For  the  proposed  2004  LTCH  PPS  rate 
year,  under  §41 2.525(b),  we  are 
proposing  to  make  a  COLA  to  payments 
for  LTCHs  located  in  Alaska  and  Hawaii 
by  multiplying  the  standard  Federal 
payment  rate  by  the  appropriate  factor 
listed  in  Table  VI.  below.  These  factors 
are  obtained  from  the  U.S.  Office  of 
Personnel  Management  (OPM).  If  OPM 
releases  revised  COLA  factors  before 
May  1.  2003,  we  propose  to  use  them  for 
the  development  of  payments  and  will 
publish  them  in  the  final  rule. 

TABLE    VI.— PROPOSED    COST-OF-LlV- 

iNG  Adjustment  Factors  for 
Alaska  and  Hawaii  Hospitals  for 
THE  Proposed  2004  LTCH  PPS 
Rate  Year 


Alaska: 

All  areas 

Hawaii: 

Honolulu  County 

Hawaii  County  ... 

Kauai  County  .... 


1.25 

1.25 

1.165 

1.2325 


Table  VI.— Proposed  Cost-of-Liv- 
iNG  Adjustment  Factors  for 
Alaska  and  Hawaii  Hospitals  for 
THE  Proposed  2004  LTCH  PPS 
Rate  Year— Continued 


Maui  County 

Kalawao  County 


1.2375 
1.2375 


3.  Proposed  Adjustment  for  High-Cost 
Outliers 

Under  §  412.525(a).  we  make  an 
adjustment  for  additional  payments  for 
outlier  cases  that  have  extraordinarily 
high  costs  relative  to  the  costs  of  most 
discharges.  Providing  additional 
payments  for  outliers  strongly  improves 
the  accuracy  of  the  LTCH  PPS  in 
determining  resource  costs  at  the  patient 
and  hospital  level.  These  additional 
payments  reduce  the  financial  losses 
that  would  otherwise  be  caused  by 
treating  patients  who  require  more 
costly  care  and,  therefore,  reduce  the 
incentives  to  underserve  these  patients. 
We  include  a  provision  for  outlier 
payments  under  the  LTCH  PPS  and  set 
the  outlier  threshold  before  the 
beginning  of  the  applicable  proposed 
rate  update  year  so  that  total  outlier 
payments  are  projected  to  equal  8 
percent  of  total  payments  under  the 
LTCH  PPS. 


Under  §412. 525(a),  we  make  outlier 
payments  for  any  discharges  if  the 
estimated  cost  of  a  case  exceeds  the 
adjusted  LTCH  PPS  payment  for  the 
LTC-DRG  plus  a  fixed-loss  amount.  The 
fixed-loss  amount  is  the  amount  used  to 
limit  the  loss  that  a  hospital  will  incur 
under  an  outlier  policy.  This  results  in 
Medicare  and  the  LTCH  sharing 
financial  risk  in  the  treatment  of 
extraordinarily  costly  cases,  The  LTCH's 
loss  is  limited  to  the  fixed-loss  amount 
and  the  percentage  of  costs  above  the 
marginal  cost  factor.  We  calculate  the 
estimated' cost  of  a  case  by  multiplying 
the  overall  hospital  cost-to-charge  ratio 
by  the  Medicare  allowable  covered 
charge.  In  accordance  with  §  412.525(a), 
we  pay  outlier  cases  80  percent  of  the 
difference  between  the  estimated  cost  of 
the  patient  case  and  the  outlier 
threshold  (the  sum  of  the  adjusted 
Federal  prospective  payment  for  the 
LTC-DRG  and  the  fixed-loss  amount). 

We  determine  a  fixed-loss  amount, 
that  is,  the  maximum  loss  that  a  LTCH 
can  incur  under  the  PPS  for  a  case  with 
unusually  high  costs  before  the  hospital 
will  receive  any  additional  payments. 
We  calculate  the  fixed-loss  amount  by 
simulating  aggregate  payments  with  and 
without  an  outlier  policy.  The  fixed  loss 
amount  would  result  in  estimated  total 
outlier  payments  being  equal  to  8 
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percent  of  projected  total  LTCH  PPS 
payments. 

Outlier  payments  under  the  LTCH 
PPS  are  determined  consistent  vtith  the 
IPPS  outlier  policy.  Currently,  under  the 
IPPS,  a  floor  and  a  ceiling  are  applied 
to  an  acute  care  hospital's  cost-to-charge 
ratio  and  if  the  acute  care  hospital's 
cost-to-charge  ratio  is  either  helow  the 
floor  or  above  the  ceiling,  the  applicable 
statewide  average  cost-to-charge  ratio  is 
assigned  to  the  acute  care  hospital. 
Similarly,  if  a  LTCH's  cost-to-charge 
ratio  is  below  the  floor  or  above  the 
ceiling,  currently  the  applicable 
statewide  average  cost-to-charge  ratio  is 
assigned  to  the  hospital.  In  addition,  for 
LTCHs  for  which  we  are  unable  to 
compute  a  cost-to-charge  ratio,  we  also 
assign  the  applicable  statewide  average. 
Currently.  MedPAR  claims  data  and 
cost-to-charge  ratios  based  on  the  latest 
available  cost  report  data  from  HCRIS 
and  corresponding  MedPAR  claims  data 
are  used  to  establish  a  fixed-loss 
threshold  amoimt  under  the  LTCH  PPS. 

For  FY  2003,  based  on  FY  2001 
MedPAR  claims  data  and  cost-to-charge 
ratios  based  on  the  latest  available  data 
fi-om  HCRIS  and  corresponding 
MedPAR  claims  data  from  FYs  1998  and 
1999,  we  established  a  fixed-loss 
amount  of  $24,450.  For  the  proposed 
2004  LTCH  PPS  rate  year,  we  are 
proposing  to  continue  to  use  the  March 
2002  update  of  the  FY  2001  MedPAR 
claims  data  to  determine  a  fixed-loss 
threshold  that  would  result  in  oudier 
payments  being  equal  to  8  percent  of 
total  payments,  based  on  the  policies 
described  in  this  proposed  rule,  because 
these  data  are  the  best  data  available. 
We  would  calculate  cost-to-charge  ratios 
for  determining  the  proposed  fixed-loss 
amount  based  on  the  latest  available 
cost  report  data  in  HCRIS  and 
corresponding  MedPAR  claims  data 
from  FYs  1998,  1999,  and  2000. 
Consistent  with  the  proposed  outiier 
policy  changes  for  acute  care  hospitals 
under  the  IPPS  discussed  in  the  March 
4,  2003  proposed  rule,  we  are  proposing 
to  no  longer  assign  the  applicable 
statewide  average  cost-to-charge  ratio 
when  a  LTCH's  cost-to-charge  ratio  falls 
below  the  floor.  We  are  proposing  this 
policy  change  because,  as  is  the  case  for 
acute  care  hospitals,  we  believe  LTCHs 
could  arbitrarily  increase  their  charges 
in  order  to  maximize  outlier  payments. 
Even  though  this  arbitrary  increase  in 
charges  should  result  in  a  lower  cost-to- 
charge  ratio  in  the  future  (due  to  the  lag 
time  in  cost  report  settlement),  currently 
when  a  LTCH's  actual  cost-to-charge 
ratio  falls  below  the  floor,  the  LTCH's 
cost-to-charge  ratio  would  be  raised  to 
the  applicable  statewide  average.  This 
application  of  the  statewide  average 


would  result  in  inappropriately  higher 
ouUier  payments.  Accordingly,  we  are 
proposing  to  apply  the  LTCH's  actual 
cost-to-charge  ratio  to  determine  the 
cost  of  the  case,  even  where  the  LTCH's 
actual  cost-to-charge  ratio  falls  below 
the  floor.  No  longer  applying  the 
applicable  statewide  average  cost-to- 
charge  ratio  when  a  LTCH's  actual  cost- 
to-charge  ratio  falls  below  the  floor 
would  result  in  a  lower  future  cost-to- 
charge  ratio.  Applying  this  lower  cost- 
to-charge  ratio  to  charges  in  the  future 
to  determine  the  cost  of  the  case  would 
result  in  more  appropriate  ouUier 
payments.  Therefore,  consistent  with 
the  proposed  policy  change  for  acute 
care  hospitals  under  the  IPPS,  we  are 
proposing  that  LTCHs  would  receive 
their  actual  cost-to-charge  ratios  no 
matter  how  low  their  ratios  fall.  Also, 
consistent  with  the  proposed  policy 
change  for  acute  care  hospitals  under 
the  IPPS,  we  are  proposing  under 
§  412.525(a)(4),  by  cross-referencing 
proposed  §  412.84{i),  to  continue  to 
apply  the  applicable  statewide  average 
cost-to-charge  ratio  when  a  LTCH's  cost- 
to-charge  ratio  exceeds  the  ceiling  by 
adopting  the  proposed  policy  at 
proposed  §  412.84(i)(l)(ii).  Cost-to- 
charge  ratios  above  this  range  are 
probably  due  to  faulty  data  reporting  or 
entry,  and,  therefore,  should  not  be  used 
to  identify  and  make  payments  for 
outlier  cases  because  such  data  are 
clearly  errors  and  should  not  be  relied 
upon.  In  addition,  we  are  proposing  to 
make  a  similar  change  to  §  412.529(c), 
by  cross-referencing  proposed 
§  412.84(i),  for  determining  short-stay 
outlier  payments  to  indicate  that  the 
applicable  statewide  average  cost-to- 
charge  ratio  would  be  applied  when  a 
LTCH's  cost-to-charge  ratio  ejcceeds  the 
ceiling,  but  not  when  a  LTCH's  cost-to- 
charge  ratio  falls  below  the  floor.  Since 
cost-to-charge  ratios  are  also  used  in 
determining  short-stay  outlier 
payments,  the  rationale  for  this 
proposed  change  mirrors  that  for  high- 
cost  outliers. 

Therefore,  consistent  with  IPPS 
outlier  policy  in  determining  the 
proposed  fixed-loss  amoimt  for  the 
proposed  2004  LTCH  PPS  rate  year,  we 
are  proposing  to  use  oidy  the  current 
combined  operating  and  capital  cost-to- 
charge  ratio  ceiling  under  the  IPPS  of 
1.421  (as  explained  in  the  acute  care 
hospital  inpatient  PPS  final  rule  (67  FR 
50125.  August  1,  2002)).  We  believe  that 
using  the  current  combined  IPPS 
operating  and  capital  cost-to-charge 
ratio  ceiling  for  LTCHs  is  appropriate 
since,  as  we  explained  in  the  August  30, 
2002  final  rule  (67  FR  55960),  LTCHs 
are  certified  as  acute  care  hospitals  that 


meet  the  criteria  set  forth  in  section 
1861(e)  of  the  Act  in  order  to  participate 
in  the  hospital  in  the  Medicare  program. 
As  we  also  discussed  in  the  August  30. 
2002  final  rule  (67  FR  55956).  in  general 
hospitals  are  paid  as  a  LTCH  only 
because  their  average  length  of  stay  is 
greater  than  25  days  in  accordance  with 
§  412.23(e).  Furthermore,  pricH'to 
qualifying  as  a  LTCH  under 
§412.23(e)(2)(i),  the  hospitals  generally 
are  paid  as  acute  care  hospitals  under 
the  IPPS  during  the  period  in  which 
they  demonstrate  that  they  have  an 
average  length  of  stay  of  greater  than  25 
days.  Accordingly,  if  a  LTCH's  cost-to- 
charge  ratio  is  above  this  ceiling,  we  are 
proposing  to  assign  the  applicable  IPPS 
statewide  average  cost-to-charge  ratio. 
(Currentiy,  the  applicable  IPPS 
statewide  averages  can  be  foimd  in 
Tables  8  A  and  8B  of  the  August  1,  2002 
IPPS  final  rule  (67  FR  50263).)  We 
would  also  assign  the  applicable 
statewide  average  for  L'TCHs  for  which 
we  are  imable  to  compute  a  cost-to- 
charge  ratio.  Accordingly,  for  the 
proposed  2004  LTCH  PPS  rate  year,  we 
are  proposing  a  fixed-loss  amount  of 
$19,978.  Thus,  we  would  pay  anpuUier 
case  80  percent  of  the  difference 
between  the  estimated  cost  of  the  case 
and  the  outlier  threshold  (the  sum  of  the 
adjusted  Federal  LTCH  payment  for  the 
LTC-DRG  and  the  proposed  fixed-loss 
amoimt  of  $19,978). 

As  we  discussed  in  section  IV.D.  of 
this  preamble,  the  IPPS  standard 
Federal  rate  and  relative  weights  are 
updated  simultaneously,  effective 
October  1  of  each  year,  when  the  new 
GROUPER  with  die  final  DRGs  and  the 
new  relative  weights  are  implemented 
for  that  fiscal  year.  The  LTCH  PPS 
utilizes  the  same  DRGs  and  Medicare 
GROUPER  program  as  the  IPPS.  The 
GROUPER  in  effect  on  July  1,  2003  will' 
be  version  20.0.  Although  we  are 
proposing  to  update  the  LTCH  PPS 
standard  Federal  rate  on  July  1,  2003, 
version  21.0  of  the  GROUPER  will  not 
be  available  at  the  time  the  final  rule 
following  this  proposed  rule  is 
published.  To  the  extent  that  the  LTC- 
DRG  weights  in  the  version  21.0 
GROUPER  may  change,  total  LTCH  PPS 
payments  may  also  change.  Therefore, 
as  explained  in  section  IV.F.  of  this 
proposed  rule,  we  are  not  proposing  an 
update  to  the  LTC-DRG  weights  for  the 
period  of  July  1,  2003  through 
September  30,  2003,  and  the  LTCH  PPS 
would  continue  to  use  version  20.0  of 
die  GROUPER  and  die  LTC-DRG 
relative  weights  published  in  Table  3  of 
the  Addendum  to  the  August  30,  2002 
final  rule  (reprinted  in  T^le  3  of  the 
Addendum  to  this  proposed  rule)  for  the 
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period  from  July  1.  2003  through 
September  30.  2003. 

The  calculation  of  the  fixed-loss 
amount  is  dependent  in  part  on  the 
LTC-DRG  relative  weights  because  the 
fixed-loss  amount  is  set  so  that 
estimated  total  outlier  payments  are 
estimated  to  be  equal  to  8  percent  of 
total  LTCH  PPS  payments.  We  are 
proposing  to  calculate  a  fixed-loss 
amount  that  would  result  in  total 
estimated  outlier  payments  being  equal 
to  8  percent  of  total  LTCH  PPS 
payments  for  the  proposed  2004  LTCH 
PPS  rate  year,  using  the  LTC-DRG 
relative  weights  based  on  the  version 
20.0  GROUPER.  We  are  proposing  to  use 
the  version  20.0  GROUPER  in 
determining  the  fixed-loss  amount  for 
the  period  of  July  1 ,  2003  through  June 
30,  2004  as  it  contains  the  best  available 
data  at  the  time  the  fixed-loss  amount  is 
determined. 

As  we  discuss  below,  we  are  not 
proposing  to  change  the  fixed-loss 
amount  to  account  for  changes  in  the 
version  21.0  GROUPER  because  we 
believe  implementing  two  fixed-loss 
amounts  would  be  administratively 
burdensome.  Implementing  a  single 
fixed-loss  amount  which  would  be  in 
effect  for  a  full  12  months  (July  through 
June)  would  be  consistent  with  other 
components  of  the  LTCH  PPS,  such  as 
the  standard  Federal  rate  and  the  wage 
index,  both  of  which  would  be  in  effect 
for  a  fill!  12-month  period  (July  through 
June).  Similarly,  the  relative  weights 
and  the  GROUPER  program  are  in  effect 
for  12  months  (October  through 
September).  However,  because  the 
update  to  the  ICD-9-CM  codes,  as 
described  in  section  IV.E.2.  of  this 
proposed  rule,  is  effective  at  the 
beginning  of  the  Federal  fiscal  year,  we 
will  continue  to  update  the  GROUPER 
and  the  relative  weights  on  October  1. 
Furthermore,  we  do  not  anticipate  that 
the  fixed-loss  amount  calculated  using 
the  relative  weights  based  on  the 
version  20.0  GROUPER  would  be 
significantly  different  from  a  fixed-loss 
amount  calculated  using  the  relative 
weights  based  on  the  version  21.0 
GROUPER.  We  believe  this  based  on  the 
fact  that  the  LTCH  PPS  outher  policy, 
one  component  of  which  is  a  fixed-loss 
amount,  was  based  on  the  fPPS  outlier 
policy.  The  annual  reclassification  and 
recalibration  of  DRGs  under  the  IPPS 
generally  does  not  result  in  a  significant 
impact  on  the  IPPS  fixed-loss  amount 
(although  this  impact  would  vary  from 
year  to  year  depending  on  the  actual 
DRG  changes).  Therefore,  as  explained 
above,  we  are  proposing  to  calculate  a 
single  fixed-loss  amount  for  each  LTCH 
PPS  rate  year  based  on  the  version  of  the 


GROUPER  that  is  in  effect  as  of  July  1 
of  that  year. 

Since  the  proposed  effective  date  of 
the  updated  LTCH  PPS  standard  Federal 
rate  would  be  July  1 ,  while  the  updated 
GROUPER  would  not  be  effective  until 
October  1.  we  did  consider  an 
alternative  proposal  that  would 
establish  two  separate  fixed-loss 
amounts:  one  for  July  through 
September  based  on  the  current 
GROUPER  and  another  for  October 
through  June  based  on  the  updated 
GROUPER.  We  decided  not  to  propose 
this  alternative  because,  as  we  discussed 
above,  calculating  and  implementing 
two  fixed-loss  amounts  in  one  proposed 
LTCH  PPS  rate  year  is  administratively 
burdensome. 

As  we  stated  in  the  August  30,  2002 
final  rule  (67  FR  56026),  under  some 
rare  circumstances,  a  LTCH  discharge 
could  qualify  as  a  short-stay  outlier  case 
(as  defined  under  §412.529  and 
discussed  in  section  VI.  of  this 
preamble]  and  also  as  a  high-cost  outlier 
case.  In  such  a  scenario,  a  patient  could 
be  hospitalized  for  less  than  five-sixths 
of  the  geometric  average  length  of  stay 
for  the  specific  LTC-DRG,  and  yet  inciu 
extraordinarily  high  treatment  costs.  If 
the  costs  exceeded  the  ouUier  threshold 
(that  is,  the  short-stay  ouUier  payment 
plus  the  fixed-loss  amount),  the 
discharge  would  be  eligible  for  payment 
as  a  high-cost  outlier.  Thus,  for  short- 
stay  outlier  in  the  proposed  2004  LTCH 
PPS  rate  year,  the  high-cost  outlier 
payment  would  be  based  on  80  percent 
of  the  difference  between  the  estimated 
cost  of  the  case  plus  the  outlier 
threshold  (the  sum  of  the  proposed 
fixed-loss  amount  of  $19,978  and  the 
amount  paid  under  the  short-stay  outlier 
policy). 

Under  existing  regulations  at 
§41 2.525(a)  (as  established  in  the 
August  30,  2002  LTCH  PPS  final  rule 
(67  FR  56026)),  we  specify  that  no 
retroactive  adjustment  will  be  made  to 
the  outlier  payments  upon  cost  report 
settlement  to  account  for  differences 
between  the  estimated  cost-to-charge 
ratios  and  the  actual  cost-to-charge 
ratios  for  ouUier  cases.  This  policy  is 
consistent  with  the  existing  outlier 
payment  policy  for  short-term  acute  care 
hospitals  under  the  IPPS.  However,  we 
note  that  in  the  proposed  rule  on  March 
4,  2003,  we  proposed  to  revise  the 
methodology  for  determining  cost-to- 
charge  ratios  for  acute  care  hospitals 
under  the  IPPS  because,  as  we  discussed 
in  that  notice,  we  became  aware  that 
payment  vulnerabilities  exist  in  the 
ciurent  IPPS  outlier  policy. 

Because  the  LTCH  PPS  high-cost 
outlier  and  short-stay  policies  are 
modeled  after  the  ouUier  policy  in  the 


IPPS,  we  believe  they  are  susceptible  to 
the  same  payment  vulnerabilities  and, 
therefore,  merit  revision.  As  proposed 
for  acute  care  hospitals  under  the  IPPS 
at  proposed  §  412.84(m)  in  the  March  4, 
2003  proposed  rule,  we  are  proposing 
under  §  412.525(a)(4)(ii),  by  cross- 
referencing  proposed  §412.84(mJ.  that 
for  LTCHs  any  reconciliation  of  outlier 
payments  would  be  made  upon  cost, 
report  settlement  to  account  for 
differences  between  the  estimated  cost- 
to-charge  ratio  for  the  period  during 
which  the  discharge  occurs.  As  is  the 
case  with  the  proposed  changes  to  the 
ouUier  policy  for  acute  care  hospitals 
under  the  IPPS,  we  are  still  assessing 
the  procedural  changes  that  would  be 
necessary  to  implement  this  change.  In 
addition,  we  are  proposing  to  make  a 
similar  change  in  §412.529(c)(4)(ii),  by 
cross-referencing  proposed  §412.84(m), 
to  indicate  that  any  reconciliation  of 
payments  for  short-stay  outliers  would 
be  made  upon  cost  report  settlement  to 
account  for  differences  between  the 
estimated  cost-to-charge  ratio  and  the 
actual  cost-to-charge  ratio  for  the  period 
during  which  the  discharge  occurs. 

In  addition,  because  we  currently  use 
cost-to-charge  raUos  based  on  the  latest 
settled  cost  report,  again  consistent  with 
the  policy  for  acute  care  hospitals  under 
the  IPPS,  any  dramatic  increases  in 
charges  during  the  payment  year  are  not 
reflected  in  the  cost-to-charge  ratios 
when  making  outlier  payments. 
Consistent  with  the  proposed  policy 
change  for  acute  care  hospitals  under 
the  IPPS  at  proposed  §412.84(i) 
discussed  in  the  March  4,  2003 
proposed  rule,  because  a  LTCH  has  the 
ability  to  increase  its  outlier  payments 
through  a  dramatic  increase  in  charges 
and  because  of  the  lag  time  in  the  data 
used  to  calculate  cost-to-charge  ratios, 
we  are  proposing  that  fiscal 
intermediaries  would  use  more  recent 
data  when  determining  a  LTCH's  cost- 
to-charge  ratio.  Therefore,  under 
§412.525(a)(4)(ii),  by  cross-referencing 
proposed  §412.84(1),  we  are  proposing 
that  fiscal  intermediaries  would  use 
either  the  most  recent  settled  cost  report 
or  the  most  recent  tentative  setUed  cost 
report,  whichever  is  later.  In  addition, 
we  are  proposing  to  make  a  similar 
change  in  §412.529(c)(4)(ii),  by  cross- 
referencing  proposed  §412.84(1),  to 
indicate  that  subject  to  the  proposed 
provisions  in  the  regulations  at 
§412.84{i),  fiscal  'ntermediaries  would 
use  either  the  most  recent  setUed  cost 
report  or  the  most  recent  tentative 
setUed  cost  report,  whichever  is  later. 


4.  Proposed  Adjustments  for  Special 
Cases 

a.  General 

As  discussed  in  the  August  30,  2002 
final  nde  (67  FR  55995),  under  section 
123  of  Pub.  L.  106-113  the  Secretary 
generally  has  broad  authority  in 
developing  Uie  PPS  for  LTCHs, 
including  whether  (and  how)  to  provide 
for  adjustments  to  reflect  variations  in 
the  necessary  costs  of  treatment  among 
LTCHs. 

Generally,  LTCHs,  as  described  in 
section  1886(d)(l)(B)(iv)  of  Ae  Act,  are 
distinguished  from  other  inpatient 
hospital  settings  by  maintaining  an 
average  length  of  stay  of  greater  than  25 
days.  However,  LTCHs  may  have  cases 
that  have  stays  of  considerably  less  than 
the  average  length  of  stay  and  that 
receive  significanUy  less  than  the  full 
coiu*se  of  treatment  for  a  specific  LTC- 
DRG.  As  we  explained  in  the  August  30, 
2002  final  rule  (67  FR  55995),  such 
cases  would  be  paid  inappropriately  if 
the  hospital  were  to  receive  the  full 
LTC-DRG  payment.  While  we  are  not 
proposing  any  changes  to  the  payment 
policy  for  special  cases  at  this  time, 
below  we  discuss  the  payment 
methodology  for  these  special  cases  as 
implemented  in  the  August  30,  2002 
final  rule  (67  FR  55955-56010). 

b.  Short-Stay  Outlier  Cases 

A  short-stay  outlier  case  may  occur 
when  a  beneficiary  receives  less  than 
the  full  course  of  treatment  at  the  LTCH 
before  being  discharged.  These  patients 
may  be  discharged  to  another  site  of 
care  or  they  may  be  discharged  and  not 
readmitted  because  they  no  longer 
require  treatment.  Furthermore,  patients 
may  expire  early  in  their  LTCH  stay. 

As  noted  above,  generally  LTCHs  are 
defined  by  statute  as  having  an  average 
length  of  stay  of  greater  than  25  days. 
We  believe  that  a  payment  adjustment 
for  short-stay  outlier  cases  results  in 
more  appropriate  payments,  because 
these  cases  most  likely  would  not 
receive  a  full  course  of  treatment  in 
such  a  short  period  of  time  and  a  full 
LTC-DRG  payment  may  not  always  be 
appropriate.  Payment-to-cost  ratios 
simulated  for  LTCHs,  for  the  cases 
described  above,  show  that  if  LTCHs 
receive  a  full  LTC-DRG  payment  for 
those  cases,  they  would  be  significantly 
"overpaid"  for  the  resources  they  have 
actually  expended. 

Under  §  412.529,  we  adjust  the  per 
discharge  payment  to  the  least  of  120 
percent  of  the  cost  of  the  case,  120 
percent  of  the  LTC-DRG  specific  per 
diem  amount  multiplied  by  the  length 
of  stay  of  that  discharge,  or  the  full 
LTC-DRG  payment,  for  all  cases  with  a 


length  of  stay  up  to  and  including  five- 
sixths  of  the  geometric  average  length  of 
stay  of  Uie  LTC-DRG. 

As  we  discussed  above,  in  section 
VI.C.3.  of  this  preamble,  in  the  March  4, 
2003  proposed  rule  we  proposed  to 
revise  the  methodology  for  determining 
cost-to-charge  ratios  for  acute  care 
hospitals  under  the  IPPS  because,  as  we 
discussed  in  that  notice,  we  became 
aware  that  payment  vulnerabilities  exist 
in  the  current  IPPS  outlier  policy. 
Because  the  LTCH  PPS  high-cost  outUer 
and  short-stay  outlier  policies  are 
modeled  after  the  outlier  policy  in  the 
IPPS,  we  believe  they  are  susceptible  to 
the  same  payment  vulnerabilities  and, 
therefore,  merit  revision.  As  proposed 
for  acute  care  hospitals  under  the  IPPS 
at  proposed  §412.84(i)  and  (m)  in  the 
March  4,  2003  proposed  rule  and  as  we 
are  proposing  above  for  high-cost  ouUier 
payments  at  §412.525(a)(4)(ii),  we  are 
proposing  under  §412.529  that  short- 
stay  outlier  payments  would  be  subject 
to  the  proposed  provisions  in  the 
regulations  at  §412.84(1)  and  (m). 
Therefore,  consistent  with  the  proposed 
changes  to  the  high-cost  outlier  policy 
discussed  above  in  section  VI.C.3.  of 
this  preamble,  we  are  proposing,  by 
cross-referencing  §412.84(i),  that  fiscal 
intermediaries  would  use  either  the 
most  recent  settled  cost  report  or  the 
most  recent  tentative  settled  cost  report, 
whichever  is  later,  in  determining  a 
LTCH's  cost-to-charge  ratio.  We  also  are 
proposing,  by  cross-referencing 
§412.84(1),  that  the  applicable  statewide 
average  cost-to-charge  ratio  would  be 
applied  when  a  LTCH's  cost-to-charge 
/atio  exceeds  the  ceiling.  Finally,  we  are 
proposing,  by  cross'referencing 
§412.84(m),  that  any  reconciliation  of 
payments  for  short-stay  outliers  would 
be  made  upon  cost  report  settlement  to 
account  for  differences  between  the 
estimated  cost-to-charge  ratio  and  the 
actual  cost-to-charge  ratio  for  the  period 
during  which  the  discharge  occurs.  As 
is  the  case  with  the  proposed  changes  to 
the  ouUier  policy  for  acute  care 
hospitals  imder  the  IPPS,  we  are  still 
assessing  the  procedural  changes  that 
woidd  be  necessary  to  implement  this 
change. 

c.  Interrupted  Stay 

In  §  412.531(a),  we  define  an 
"interruption  of  a  stay"  as  a  stay  at  a 
LTCH  during  which  a  Medicare 
inpatient  is  transferred  upon  discharge 
to  an  acute  care  hospital,  an  IRF,  or  a 
SNF  for  treatment  or  services  that  are 
not  available  in  the  LTCH  and  returns 
to  the  same  LTCH  within  applicable 
fixed  day  periods.  For  a  discharge  to  an 
acute  care  hospital,  the  applicable  fixed- 
day  period  is  9  days.  For  a  discharge  to 


an  IRF,  the  applicable  fixed-day  period 
is  27  days.  For  a  discharge  to  a  SNF,  the 
applicable  fixed-day  period  is  45  days. 
The  counting  of  the  days  begins  on  Uie 
day  of  discharge  bom  the  specified 
facility  and  ends  on  the  9th,  27th,  or 
45th  day  for  an  acute  care  hospital,  an 
IRF,  or  a  SNF,  respectively.  (We  refer 
readers  to  section  VI.C.4.e.  of  this 
preamble  for  a  discussion  of  application 
of  this  interrupted  stay  policy  to 
Medicare-participating  providers  with 
approved  swing  beds.) 

If  the  patient's  length  of  stay  away 
from  the  LTCH  does  not  exceed  the 
fixed-day  thresholds,  the  return  to  the 
LTCH  is  considered  part  of  the  first 
admission  and  only  a  single  LTCH  PPS 
pajTnent  will  be  made.  (From  the 
standpoint  of  implementing  this  policy, 
in  the  event  that  a  Medicare  inpatient  is 
discharged  from  a  LTCH  and  is 
readmitted  and  the  stay  qualifies  as  an 
interrupted  stay,  the  provider  should 
cancel  the  claim  generated  by  the 
original  stay  in  the  LTCH  and  submit 
one  claim  for  the  entire  stay.  For  further 
details,  see  Program  Memorandum 
Transmittal  A-02-093,  September 
2002.)  On  the  other  hand,  if  the  patient 
stay  exceeds  the  total  fixed-day 
threshold  outside  of  the  LTCH  at 
another  facility  before  being  readmitted, 
two  separate  LTC-DRG  paymentswill 
be  made,  one  based  on  the  principal 
diagnosis  for  the  first  admittance  and 
the  other  based  on  the  principal 
diagnosis  for  the  second  admittance. 
Moreover,  if  the  principal  diagnoses  are 
the  same  for  both  adinissions.  the 
hospital  could  receive  two  similar 
payments.  (See  section  VI.C.4.e.  of  this 
proposed  rule  for  application  of  the 
interrupted  stay  policy  to  transfers  to 
swing  bed  hospitals.) 

d.  Onsite  Discharges  and  Readmittances 

Under  §412.532,  generally,  if  a  LTCH 
readmits  more  than  5  percent  of  its 
Medicare  patients  who  are  discharged  to 
an  onsite  SNF,  IRF,  or  psychiatric 
facility,  or  to  an  onsite  acute  care 
hospital,  only  one  LTC-DRG  payment 
will  be  made  to  the  LTCH  for  discharges 
and  readmittances  during  the  LTCH's 
cost  reporting  period.  Therefore, 
payment  for  the  entire  stay  will  be  paid 
either  as  one  full  LTC-DRG  payment  or 
a  short-stay  outlier,  depending  on  the 
duration  of  the  entire  LTCH  stay. 

In  applying  the  5-percent  threshold, 
we  apply  one  threshold  for  discharges 
and  readmittances  with  a  co-located 
acute  care  hospital.  There  is  also  a 
separate  5-percent  threshold  for  all 
discharges  and  readmittances  with  co- 
located  SNFs,  IRFs,  and  psychiatric 
facilities.  In  the  case  of  a  LTCH  that  is 
co-located  with  an  acute  care  hospital. 
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an  IRF,  or  a  SNF,  the  interrupted  stay 
policy  at  §412.531  applies  until  the  5- 
percent  threshold  is  reached.  However, 
once  the  applicable  threshold  is 
reached,  all  such  discharges  and 
readmittancee  to  the  applicable  site(s) 
for  that  cost  reporting  period  are  paid  as 
one  discharge.  This  means  that  even  if 
a  discharged  LTCH  Medicare  patient 
was  readmitted  to  the  LTCH  following 
a  stay  in  an  acute  care  hospital  of  greater 
than  9  days,  if  the  facilities  share  a 
common  location  and  the  5-percent 
threshold  were  exceeded,  the 
subsequent  discharge  from  the  LTCH 
will  not  represent  a  separate 
hospitalization  for  payment  purposes. 
Only  one  LTC-DRG  payment  will  be 
made  for  all  such  discharges  during  a 
cost  reporting  period  to  the  acute  care 
hospital,  regardless  of  the  length  of  stay 
at  the  acute  care  hospital,  that  are 
followed  by  readmittances  to  the  onsite 
LTCH. 

Similarly,  if  the  LTCH  has  exceeded 
its  5-percent  threshold  for  all  discharges 
to  an  onsite  IRF.  SNF,  or  psychiatric 
hospital  or  unit  with  readmittances  to 
the  LTCH,  the  subsequent  LTCH 
discharge  for  patients  from  those  sites 
for  the  entire  cost  reporting  period  will 
not  be  treated  as  a  separate  discharge  for 
Medicare  payment  purposes.  (As  under 
the  interrupted  stay  policy,  payment  to 
an  acute  care  hospital  under  the  IPPS, 
to  an  IRF  under  the  IRF  PPS.  and  to  a 
SNF  under  the  SNF  PPS.  will  not  be 
affected.  Payments  to  the  psychiatric 
facility  also  will  not  be  affected.) 

e.  Treatment  of  Swing  Beds  Under  the 
Interrupted  Stay  and  Onsite  Discharge 
and  Readmittance  Policies 

A  swing-bed  hospital  is  defined  at 
§41 3.1 14(b)  as  a  hospital  or  critical 
access  hospital  (CAH)  participating  in 
Medicare  that  has  an  approved  from 
CMS  to  provide  posthospital  SNF  care 
as  defined  in  §  409.20  and  meets  the 
requirements  specified  in  §482.66  or 
§  485.645.  Swing  beds  are  otherwise 
licensed  hospital  beds  that  may,  under 
certain  circiunstances,  be  used 
temporarily  as  SNF  beds.  Under 
§413.1 14(a)(2),  posthospital  SNF  care 
furnished  in  general  routine  inpatient 
beds  in  rural  hospitals  (other  than 
CAHs)  is  paid  in  accordance  with  the 
provisions  of  the  SNF  PPS  for  services 
furnished  for  cost  reporting  periods 
beginning  on  or  after  July  1,  2002.  Since 
it  is  possible  for  a  Medicare  beneficiary 
to  be  discharged  from  a  LTCH  for 
posthospital  SNF  care  that  is  being 
provided  by  another  hospital-level 
Medicare  provider  with  swing  beds, 
such  a  discharge  would  be  considered 
the  same  as  if  it  were  to  a  individual 
SNF-  We  interpret  the  extension  of  the 


SNF  PPS  to  swing  beds  to  require  that 
all  payment  policy  determinations 
regarding  patient  movement  between 
LTCHs  and  SNFs,  including  the  onsite 
policy  described  above,  also  apply  to 
swing  beds. 

We  want  to  emphasize  that  our 
inclusion  of  swing  beds  in  payment 
policy  determinations  for  all  patient 
movement  between  LTCHs  and  SNFs 
[see  section  VI.C.4.C.  of  this  preamble) 
would  mean  that  a  readmission  to  a 
LTCH  from  posthospital  SNF  care  being 
provided  in  a  swing  bed  that  is  located 
either  in  the  LTCH  itself  or  in  another 
onsite  Medicare  provider  would  have 
the  same  policy  consequences  as  would 
a  readmission  to  the  LTCH  from  an 
onsite  SNF. 

5.  Other  Proposed  Payment  Adjustments 

As  indicated  earlier,  we  had  broad 
authority  imder  section  123  of  Pub.  L. 
106-113,  including  whether  (and  how) 
to  provide  for  adjustments  to  reflect 
variations  in  the  necessary  costs  of 
treatment  among  LTCHs.  Thus,  in  the 
August  30,  2002  final  rule  (67  FR 
56014-56027),  we  discussed  our 
extensive  data  analysis  and  rationale  for 
not  implementing  an  adjustment  for 
geographic  reclassification,  rural 
location,  treating  a  disproportionate 
share  of  low-income  patients  (DSH),  or 
indirect  medical  education  (IME)  costs. 
In  that  same  final  rule,  we  stated  that  we 
would  collect  data  and  reevaluate  the 
appropriateness  of  these  adjustments  in 
the  future  once  more  LTCH  data  become 
available  after  the  LTCH  PPS  is 
implemented.  Because  the  LTCH  PPS 
was  only  recently  implemented, 
sufficient  new  data  haye  not  yet  been 
generated  that  woidd  enable  us  to 
conduct  a  comprehensive  reevaluation 
of  these  payment  adjustments. 
Therefore,  we  are  not  proposing  an 
adjustment  for  geographic 
reclassification,  rural  location,  DSH,  or 
IME  at  this  time.  However,  we  will 
continue  to  collect  and  interpret  new 
data  as  they  become  available  in  the 
future  to  determine  if  these  data  support 
proposing  any  additional  payment 
adjustments. 

6.  Proposed  Budget  Neutrality  Offset  to 
Account  for  the  Transition  Methodology 

Under  §412.533,  we  implemented  a 
5-year  transition  period  from  cost-based 
TEFRA  reimbursement  to  prospective 
payment,  during  which  a  LTCH  will  be 
paid  an  increasing  percentage  of  the 
LTCH  PPS  rate  and  a  decreasing 
percentage  of  its  payments  under  the 
TEFRA  payment  principles  for  each 
discharge.  Furthermore,  we  allow  a 
LTCH  to  elect  to  be  paid  based  on  100 


percent  of  the  standard  Federal  rate  in 
lieu  of  the  blend  methodology. 

As  we  discussed  in  further  detail  in 
the  August  30,  2002  final  rule  (67  FR 
56032-56037),  the  standard  Federal  rate 
was  determined  as  if  all  LTCHs  will  be 
paid  based  on  100  percent  of  the 
standard  Federal  rate.  As  stated  earlier, 
we  provide  for  a  5-year  transition  period 
mediodology  that  allows  LTCHs  to 
receive  payments  based  partially  on 
reasonable  cost  principles.  In  order  to 
maintain  budget  neutrality  as  required 
by  section  123(a)(1)  of  the  Pub.  L.  106- 
113  and  §  412.523(d)(2),  during  the  5- 
year  transition  period,  we  reduce  all 
LTCH  Medicare  payments  (whether  a 
LTCH  elects  payment  based  on  100 
percent  of  the  Federal  rate  or  whether  a 
LTCH  is  being  paid  under  the  transition 
blend  methodology)  by  a  factor  that  is 
equal  to  1  minus  the  ratio  of  the 
estimated  TEFRA  reasonable  cost-based 
payments  that  would  have  been  made  if 
the  LTCH  PPS  had  not  been 
implemented,  to  the  projected  total 
Medicare  program  PPS  payments  (that 
is.  payments  made  under  the  transition 
methodology  and  the  option  to  elect 
payment  based  on  100  percent  of  the 
Federal  rate). 

For  FY  2003,  based  on  a  comparison 
of  the  estimated  FY  2003  payments  to 
each  LTCH  based  on  100  percent  of  the 
standard  Federal  rate  and  the  transition 
blend  methodology,  we  projected  that 
approximately  49  percent  of  LTCHs 
would  elect  to  be  paid  based  on  100 
percent  of  the  standard  Federal  rate 
rather  than  receive  payment  based  on 
the  transition  blend  methodology.  This 
projection  was  based  on  our  estimate 
that  those  49  percent  of  LTCHs  would 
receive  higher  payments  based  on  IDO 
percent  of  the  standard  Federal  rate 
compared  to  the  payments  they  would 
receive  under  the  transition  blend 
methodology.  Similarly,  we  projected 
that  the  remaining  51  percent  of  LTCHs 
would  choose  to  be  paid  based  on  the 
transition  blend  methodology  (80 
percent  of  TEFRA  and  20  percent  of  the 
PPS)  in  FY  2003,  because  those 
payments  would  be  higher  than  if  they 
were  paid  based  on  100  percent  of  the 
standard  Federal  rate. 

In  the  August  30,  2002  final  rule  (67 
FR  56034),  we  projected  that  the  full 
effect  of  the  5-year  transition  period  and 
the  election  option  would  result  in  a 
cost  to  the  Medicare  program  of  $240 
million  as  follows:  For  FY  2003,  $50 
million;  for  FY  2004,  $80  million;  for  FY 
2005,  $60  million:  for  FY  2006,  $40 
million;  for  FY  2007,  $10  million.  Thus, 
in  order  to  maintain  budget  neutrality, 
we  applied  a  6.6  percent  reduction 
(0.934)  to  all  LTCHs'  payments  in  FY 
2003  to  account  for  the  estimated  cost 


of  $50  million  for  FY  2003. 
Furthermore,  in  order  to  maintain 
budget  neutrality,  we  indicated  that,  in 
the  future,  we  would  propose  a  budget 
neutrality  offset  for  each  of  the 
remaining  years  of  the  transition  period 
to  account  for  the  estimated  payments 
for  the  respective  fiscal  year.  Based  on 
the  data  available  at  that  time,  in  the 
August  30,  2002  final  rule  (67  FR  56037) 
we  estimated  the  following  budget 
neutrality  offsets  to  LTCH  payments 
during  the  remainder  of  transition 
period:  5.0  percent  (0.950)  in  FY  2004; 
3.4  percent  (0.996)  in  FY  2005;  and  1.7 
percent  (0.983)  in  FY  2006.  We  also 
stated  that  no  budget  neutrality  offset  is 
necessary  in  the  5th  year  of  the 
transition  period  (FY  2007)  because 
under  the  transition  methodology  at 
§412.533,  all  LTCHs  will  be  paid  based 
on  100  percent  of  the  standard  Federal 
rate  and  zero  percent  of  the  TEFRA  rate. 

For  the  proposed  2004  LTCH  PPS  rate 
year,  based  on  the  best  available  data 
and  the  policies  presented  in  this 
proposed  rule,  we  project  that 
approximately  49  percent  of  LTCHs 
would  be  paid  based  on  100  percent  of 
the  proposed  standard  Federal  rate 
rather  than  receive  payment  under  the. 
transition  blend  methodology.  Using  the 
same  methodology  described  in  the 
August  30,  2002  final  rule  (67  FR 
56034),  this  projection,  which  uses 
updated  data  and  inflation  factors,  is 
based  on  our  estimate  that  LTCHs 
would  receive  higher  payments  based 
on  100  percent  of  the  proposed  standard 
Federal  rate  compared  to  the  payments 
they  would  receive  under  the  traiisition 
blend  methodology.  Similarly,  we 
project  that  the  remaining  51  percent  of 
LTCHs  would  choose  to  be  paid  based 
on  the  transition  blend  methodology  (80 
percent  of  TEFRA  and  20  percent  of  the 
PPS  for  cost  reporting  periods  beginning 
during  FY  2003;  and  60  percent  of 
TEFRA  and  40  percent  of  the  PPS  for 
cost  reporting  perfods  beginning  during 
FY  2004  in  accordance  with 
§  412.533(a))  because  they  would 
receive  higher  payments  than  if  they 
were  paid  based  on  100  percent  of  the 
proposed  standard  Federal  rate.  We  note 
that,  as  discussed  in  section  VIII.  of  this 
preamble,  we  are  not  proposing  to 
change  the  5-year  transition  period  set 
forth  in  §  412.533(a)  in  conjunction  with 
the  proposed  change  in  the  proposed 
2004  LTCH  PPS  rate  update  discussed 
in  detail  in  section  m.  of  this  preamble. 
Therefore,  the  applicable  transition 
blend  percentage  will  apply  for  a 
LTCH's  entfre  cost  reporting  period 
beginning  on  or  after  October  1  (unless 
the  LTCH  elects  pajmient  based  on  100 
percent  of  the  Federal  rate). 


In  this  proposed  rule,  based  on  the 
best  available  data  and  the  proposed 
policy  revisions  described,  we  project 
that  the  full  effect  of  the  remaining  4 
years  of  the  transition  period  (including 
the  election  optionf  would  result  in  a 
cost  to  the  Medicare  program  of  $300 
million  as  follows: 


Proposed  LTCH  PPS  rate 
year 


2004 
2005 
2006 
2007 


Estimated 

cost 
(in  millions) 


$120 
90 
60 
30 


Therefore,  we  are  proposing  a  5.7 
percent  reduction  (0.943)  to  all  LTCHs" 
payments  for  discharges  occurrijig  on  or 
after  July  1.  2003  and  through  June  30, 
2004,  to  account  for  the  estimated  cost 
of  the  $120  million  for  the  proposed 
2004  LTCH  PPS  rate  year.  We 
emphasize  that  the  budget  neutrality 
offset  to  account  for  the  transition 
methodology  is  calculated  based  on  and 
effective  for  payments  made  for 
discharges  occurring  during  the 
proposed  2004  LTCH  PPS  rate  year  of 
July  1,  2003  through  June  30,  2004,  not 
the  Federal  FY  2004  of  October  1,  2003 
through  September  30,  2004. 

As  we  stated  above,  in  order  to 
maintain  budget  neutrality,  we 
indicated  that  we  would  propose  a 
budget  neutrality  offset  for  each  of  the 
remaining  years  of  the  transition  period 
to  account  for  the  estimated  costs  for  the 
respective  fiscal  year.  Based  on  the  best 
available  data  at  this  time,  we  are 
proposing  the  following  budget 
neutrality  offsets  to  LTCH  payments 
-during  the  transition  period:  4.4  percent 
(0.956)  in  proposed  2005  LTCH  PPS  rate 
year;  2.9  percent  (0.971)  in  proposed 
2006  LTCH  PPS  rate  year;  and  1.2 
percent  (0.988)  in  proposed  2007  LTCH 
PPS  rate  year. 

As  we  discussed  in  the  August  30, 
2002  final  rule  (67  FR  56036),  consistent 
with  the  statutory  requirement  for 
budget  neutrality  in  section  123(a)(1)  of 
Pub.  L.  106-113,  we  intend  for 
estimated  aggregate  payments  under  the 
LTCH  PPS  to  equal  the  estimated 
aggregate  payments  that  would  be  made 
if  the  LTCH  PPS  was  not  implemented. 
Our  methodology  for  estimating 
proposed  payments  for  purposes  of  the 
proposed  budget  neutrality  calculations 
used  the  best  available  data  at  this  time 
and  necessarily  reflects  assumptions.  As 
the  LTCH  PPS  progresses,  we  are 
monitoring  payment  data  and  will 
evaluate  the  ultimate  accuracy  of  the 
assumptions  used  in  the  budget 
neutrality  calculations  (for  example, 
inflation  factors,  intensity  of  services 


provided,  or  behavioral  response  to  the 
implementation  of  the  LTCH  PPS) 
described  in  the  August  30,  2002  final 
rule  (67  FR  56027-56037).  To  the  extent 
these  assumptions  significantly  differ 
from  actual  experience,  the  aggregate 
amount  of  actual  payments  may  turn  out 
to  be  significantiy  higher  or  lower  than 
the  estimates  on  which  the  budget 
neutrality  calculations  were  based. 

Section  123  of  Pub.  L.  106-113  and 
section  307  of  Pub.  L.  106-554  provide 
the  Secretary  broad  authority  in 
developing  the  LTCH  PPS,  including  the 
authority  for  appropriate  adjustments. 
Under  this  broad  authority,  as 
implemented  in  the  regulations  at 
§  412.523(d)(3),  we  have  provided  for 
the  possibility  of  making  a  one-time 
prospective  adjustment  to  the  LTCH 
PPS  rates  by  October  1 ,  2006.  so  that  the 
effect  of  any  significant  difference 
between  actual  payments  and  estimated 
payments  for  the  first  year  of  the  LTCH 
PPS  would  not  be  perpetuated  in  the 
PPS  rates  for  futiue  years. 

In  the  August  30.  2002  final  rule  (67 
FR  56037),  we  estimated  that  total 
Medicare  program  payments  for  LTCH 
services  over  5  years  would  be  $1.59 
billion  for  FY  2003;  $1.69  billion  for  FY 
2004;  $1.79  billion  for  FY  2005;  $1.90 
billion  for  FY  2006:  and  $2.00  billion  for 
FY  2007.  In  this  proposed  rule,  based  on 
the  best  available  data,  we  estimate  that 
total  Medicare  program  payments  for 
LTCH  services  from  the  proposed  LTCH 
PPS  rate  years  of  2004  through  2^008 
would  be:    ' 


Proposed  LTCH  PPS  rate 
year 


2004 
2005 
2006 
2007 
2008 


Estimated 

payments 

(S  in  billions) 


$2.17 
2.29 
2.42 
2.S6 
2.71 


As  in  our  August  30.  2002  final  rule 
(67  FR  56037),  these  estimates  are  based 
on  the  projection  that  49  percent  of 
LTCHs  would  elect  to  be  paid  based  on 
100  percent  of  the  proposed  standard 
Federal  rate  rather  than  the  transition 
blend,  and  an  update  of  our  estimate  of 
proposed  2004  LTCH  PPS  rate  year 
payments  to  LTCHs  using  our  Office  of 
the  Actuary's  most  recent  estimate  of 
the  excluded  hospital  with  capital 
market  basket  of  2.5  percent  for  -^ 

proposed  2004  LTCH  PPS  rate  year 
(adjusted  to  accoimt  for  the  proposed 
change  in  the  rate  update  cycle 
discussed  in  section  VI.B.l.b.  of  this 
preamble),  3.1  percent  for  proposed 
2005  LTCH  PPS  rate  year,  3.0  percent 
for  proposed  2006  LTCH  PPS  rate  year. 
2.9  percent  for  proposed  2007  LTCH 
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PPS  rate  year,  and  3.0  percent  for 
proposed  2008  LTCH  PPS  rate  year.  We 
also  have  taken  into  account  our  Office 
of  the  Actuary's  projection  that  there 
would  be  an  increase  in  Medicare 
beneficiary  enrollment  of  1.3  percent  in 
proposed  2004  LTCH  PPS  rate  year.  1.6 
percent  in  proposed  2005  LTCH  PPS 
rate  year,  and  1.9  percent  in  proposed 
2006  LTCH  PPS  rate  year  and  2.0 
percent  in  proposed  2007  LTCH  PPS 
rate  year  and  2.1  percent  in  proposed 
2008  LTCH  PPS  rate  year. 

Because  the  LTCH  PPS  was  only 
recently  implemented,  sufficient  new 
data  have  not  been  generated  that  would 
enable  us  to  conduct  a  comprehensive 
reevaluation  of  our  budget  neutrality 
calculations.  Therefore,  we  are  not 
proposing  an  adjustment  for  budget 
neutrality  under  §  412.523(d)(3)  at  this 
time.  However,  we  will  continue  to 
collect  and  interpret  new  data  as  the 
data  become  available  in  the  future  to 
determine  if  such  an  adjustment  should 
be  proposed. 

Vn.  Computing  the  Proposed  Adjusted 
Federal  Prospective  Payments 

In  accordance  with  §412.525  and  as 
discussed  in  sections  VI.  of  this 


proposed  rule,  the  proposed  standard 
Federal  rate  would  be  adjusted  to 
account  for  differences  in  area  wages  by 
multiplying  the  labor-related  share  of 
the  proposed  standard  Federal  rate  by 
the  appropriate  prop(?sed  LTCH  wage 
index.  The  proposed  standard  Federal 
rate  would  also  be  adjusted  to  account 
for  the  higher  costs  of  hospitals  in 
Alaska  and  Hawaii  by  multiplying  the 
nonlabor-related  share  of  the  proposed 
standard  Federal  rate  by  the  appropriate 
adjustment  factor  shown  in  the  table  in 
section  VI.C.2.  of  this  preamble.  To 
illustrate  the  methodology  we  are  using 
to  adjust  the  proposed  Federal 
prospective  payments,  we  are  providing 
the  following  example: 

During  the  proposed  2004  LTCH  PPS 
rate  year,  a  Medicare  patient  is  in  a 
LTCH  located  in  Chicago,  Illinois  (MSA 
1600)  with  a  proposed  two-fifths  wage 
index  value  of  1.0418  (see  Table  1  in  the 
Addendum  to  this  proposed  rule).  The 
Medicare  patient  is  classified  into  LTC- 
DRG  4  (Spinal  Procedures),  which  has  a 
proposed  relative  weight  of  1.2493  (see 
Table  3  of  the  Addendum  to  this 
proposed  rule).  To  calculate  theLTCH's 
total  adjusted  Federal  prospective 


payment  for  this  Medicare  patient,  we 
compute  the  wage-adjusted  Federal 
prospective  payment  amount  by 
multiplying  the  unadjusted  proposed 
standard  Federal  rate  ($35,830.05)  by 
the  labor-related  share  (72.612  percent) 
and  the  proposed  wage  index  (1.0418). 
This  wage-adjusted  amount  is  then 
added  to  the  nonlabor-related  portion  of 
the  unadjusted  proposed  standard 
Federal  rate  (27.388  percent)  to 
determine  the  adjusted  proposed 
Federal  rate,  which  is  then  multiplied 
by  the  proposed  LTC-DRG  relative 
weight  (1.2493)  to  calculate  the  total 
adjusted  proposed  Federal  prospective 
payment  for  the  proposed  2004  LTCH 
PPS  rate  year  ($46,121.11).  In  addition, 
as  discussed  in  section  VI.C.6.  of  this 
preamble,  for  the  proposed  2004  LTCH 
PPS  rate  year,  we  are  proposing  to 
reduce  the  LTCH  PPS  payment  by  5.6 
percent  for  the  proposed  budget 
neutrality  offset  to  account  for  the  costs 
of  the  transition  methodology.  The 
following  illustrates  the  components  of 
the  calculations  in  this  example: 


Proposed  Unadjusted  Standard  Federal  Prospef;tive  Payment  Rate  

Labor-Related  Share  

Labor-Related  Portion  of  the  Federal  Rate  

Proposed  ^/sth  Wage  Index  (MSA  1600)  , 

Wage-Adjusted  Labor  Share 

Nonlabor-Related  Portion  of  the  Federal  Rate  (adjusted  for  COLA  if  applicable)  

Adjusted  Proposed  Federal  Rate 

Proposed  LTC-DRG  4  Relative  Weight  V 

Total  Adjusted  Proposed  Federal  Prospective  Payment  (Before  the  Proposed  Budget  Neutrality  Offset) 

Proposed  Budget  Neutrality  Offset 

Total  Propo,sed  Federal  Prospective  Payment  (With  the  Proposed  Budget  Neutrality  Offset)  


S35.830.05 

0.72612 

526,016.92 

1.0418 

$27,104.43 

$  9,813.36 

$36,917.56 

X     1.2493 

$46,121.11 

X     0.944 

S43.538.33 


Vm.  Transition  Period 

To  provide  a  stable  fiscal  base  for 
LTCHs,  under  §412.533,  we 
implemented  a  5-year  transition  period 
from  reasonable  cost-based 
reimbursement  under  the  TEFRA 
system  to  a  prospective  payment  based 
on  industry-wide  average  operating  and 
capital-related  costs.  Under  the  average 
pricing  system,  payment  is  not  based  on 
the  experience  of  an  individual  hospital. 
We  believe  that  a  5-year  phase-in  will 
provide  LTCHs  time  to  adjust  their 
operations  and  capital  financing  to  the 
new  LTCH  PPS.  which  is  based  on 
prospectively  determined  Federal 


payment  rates.  Furthermore,  we  believe 
that  the  5-year  phase-in  of  the  LTCH 
PPS  allows  LTCH  persoimel  to  develop 
proficiency  with  the  LTC-DRG  coding 
system,  resulting  in  improvement  in  the 
quality  of  the  data  used  for  generating 
our  annual  determination  of  relative 
weights  and  payment  rates. 

In  accordance  with  §412.533,  the 
transition  period  for  all  hospitals  subject 
to  the  LTCH  PPS  begins  with  the 
hospital's  first  cost  reporting  period 
begiiming  on  or  after  October  1 ,  2002 
and  extends  through  the  hospital's  last 
cost  reporting  period  beginning  before 
October  1,  2007.  During  the  5-year 
transition  period,  a  LTCH's  total 


payment  under  the  LTCH  PPS  is  based 
on  two  payment  percentages — one  based 
on  reasonable  cost-based  (TEFRA) 
payments  and  the  other  based  on  the 
standard  Federal  prospective  payment 
rate.  The  percentage  of  payment  based 
on  the  LTCH  PPS  Federal  rate  increases 
by  20  percentage  points  each  year,  while 
the  TEFRA  rate  percentage  decreases  by 
20  percentage  points  each  year,  for  the 
next  4  fiscal  years.  For  cost  reporting 
periods  begirming  on  or  after  October  1 , 
2006,  Medicare  payment  to  LTCHs  will 
be  determined  entirely  under  the 
Federal  PPS  methodology.  The  blend 
percentages  are  as  follows: 


Reasonable 
cost  prin- 
ciples rate 

percentage 


Cost  reporting  periods  t>eginning  on  or  after 


October  1 , 
Octot)er  1, 


2005 
2006 


Federal  rate 
percentage 


Reasonat)le 
cost  prin- 
ciples rate 
percentage 


80 
100 


20 
0 


For  a  cost  reporting  period  that  began 
on  or  after  October  1,  2002,  and  before 
October  1,  2003  (FY  2003).  the  total 
payment  for  a  LTCH  is  80  percent  of  the 
amount  calculated  imder  reasonable 
cost  principles  for  that  specific  LTCH 
and  20  percent  of  the  Federal 
prospective  payment  amount.  For  cost 
reporting  periods  beginning  on  or  after 
October  1.  2003  and  before  October  1, 
2004  (Federal  FY  2004),  the  total 
payment  for  a  LTCH  will  be  60  percent 
of  the  amount  calculated  under 
reasonable  cost  principles  for  that 
specific  LTCH  and  40  percent  of  the 
Federal  prospective  payment  amount. 
We  note  that  the  proposed  change  in  the 
effective  date  of  the  proposed  2004 
LTCH  PPS  rate  year  update  discussed  in 
section  III.  of  this  preamble  has  no  effect 
on  the  LTCH  PPS  transition  period  as 
set  forth  in  §  412.533(a).  That  is,  LTCHs 
paid  under  the  transition  blend  under 
§  412.533(a).  will  receive  those  blended 
for  the  entire  5-year  transition  period 
(unless  they  elect  payments  based  on 
100  percent  of  the  Federal  rate). 
Furthermore.  LTCHs  paid  under  the 
transition  blend  will  receive  the 
appropriate  blend  percentages  of  the 
Federal  and  reasonable  cost-based  rate 
for  their  entire  cost  reporting  period  as 
prescribed  in  §  412.533(a)(1)  through 
(a)(5).  For  example,  a  LTCH  with  a  cost 
reporting  period  beginning  on  July  1, 
2003  (which  is  the  LTCH's  first  cost 
reporting  period  since  the 
implementation  of  the  LTCH  PPS) 
would  receive  payments  based  od  80 
percent  of  the  reasonable  cost-based  rate 
and  20  percent  of  the  Federal  rate  for  its 
discharges  occurring  on  or  after  July  1. 
2003  through  June  30.  2004  (if  the  LTCH 
does  not  elect  payment  based  on  100 
percent  of  the  Federal  rate). 

The  reasonable  cost-based  rate 
percentage  is  a  LTCH  specific  amount 
that  is  based  on  the  amount  that  the 
LTCH  would  have  been  paid  (under 
TEFRA)  if  the  PPS  were  not 
implemented.  Medicare  fiscal 
intermediaries  will  continue  to  compute 
the  LTCH  reasonable  cost-based 
payment  amount  according  to 
§  412.22(b)  of  the  regulations  and 
sections  1886(d)  and  (g)  of  the  Act.  We 
note  that  several  reasonable  cost-based 
payment  provisions  that  were 
previously  in  effect  are  no  longer 
effective,  starting  with  cost  reporting 


periods  beginning  in  FY  2003.  For 
instance,  the  caps  on  the  target  amounts 
for  "existing"  LTCHs  provided  for 
imder  section  4414  of  the  BBA  (see 
§413.40(c)(4)(iii))  for  FYs  1998  through 
2002  will  no  longer  be  applicable  for 
cost  reporting  periods  beginning  in  FY 
2003.  Thus,  a  LTCH's  target  amount  for 
FYs  2003  and  beyond  will  be 
determined  by  updating  its  prior  year's 
target  amount  (which  for  FY  2003  was 
subject  to  the  FY  2002  cap).  In  addition, 
the  15-percent  reduction  to  payments  to 
LTCHs  for  capital-related  costs  provided 
for  under  section  4412  of  Pub.  L.  105- 
33  (§413.40(j))  is  only  applicable  for 
portions  of  cost  reporting  periods 
occurring  in  FYs  1998  through  FY  2002. 
This  reduction  is  no  longer  applicable 
for  cost  reporting  periods  beginning  in 
FY  2003.  Therefore,  the  TEFRA  portion 
of  a  LTCH's  payment  for  capital-related 
costs  diu-ing  the  LTCH  PPS  transition 
period  is  based  on  100  percent  of  its 
Medicare  allowable  capital  costs. 

As  we  discussed  in  the  August  30. 
2002  final  rule  (67  FR  56038).  in 
implementing  the  PPS  for  LTCHs.  one  of 
our  goals  is  to  transition  hospitals  to  full 
prospective  payments  as  soon  as 
appropriate.  Therefore,  under 
§  412.533(c),  we  allow  a  LTCH.  which  is 
subject  to  a  blended  rate,  to  elect 
payment  based  on  100  percent  of  the 
Federal  rate  at  the  start  of  any  of  its  cost 
reporting  periods  during  the  5-year 
transition  period  rather  than 
incrementally  shifting  from  reasonable 
cost-based  payments  to  prospective 
payments.  Onee  a  LTCH  elects  to  be 
paid  based  on  100  percent  of  the  Federal 
rate,  it  will  not  be  able  to  revert  to  the 
transition  blend.  For  cost  reporting 
periods  beginning  on  or  after  December 
1.  2002,  and  for  the  remainder  of  the  5- 
year  transition  period,  a  LTCH  must 
no'tify  its  fiscal  intermediary  in  writing 
of  its  election  on  or  before  tie  30th  day 
prior  to  the  start  of  the  LTCH's  next  cost 
reporting  period.  For  example,  a  LTCH 
with  a  cost  report  period  that  begins  on 
October  15.  2003.  must  notify  its  fiscal 
intermediary  in  writing  of  an  election 
before  September  15.  2003. 

Under  §412.533(c)(2)(i),  the 
notification  by  the  LTCH  to  make  the 
election  must  be  made  in  writing  to  the 
Medicare  fiscal  intermediary.  Under 
§412.533(c)(2)(ii)  and  (iii).  the 
intermediary  must  receive  the  request 


on  or  before  the  specified  date  (that  is, 
before  November  1 .  2002  for  cost 
reporting  periods  that  begin  on  or  after 
October  1.  2002  through  November  30, 
2002  and  on  or  before  the  30th  day 
before  the  applicable  cost  reporting 
period  begins  for  cost  reporting  periods 
begiiming  on  or  after  December  1 .  2002 
through  September  30.  2006),  regardless 
of  any  postmarks  or  anticipated  delivery 
dates. 

Notifications  received,  postmarked,  or 
delivered  by  other  means  after  the 
specified  date  will  not  be  accepted.  If 
the  specified  date  falls  on  a  day  that  the 
postal  service  or  other  delivery  sources 
are  not  open  for  business,  the  LTCH  will 
be  responsible  for  allowing  sufficient 
time  for  the  dehvery  of  the  request 
before  the  deadline.  If  a  LTCH's 
notification  is  not  received  timely, 
payment  will  be  based  on  the  transition 
period  rates. 

IX.  Proposed  Payments  to  New  LTCHs 

Under  §  412.23(e)(4),  for  purposes  of 
Medicare  payment  under  the  LTCH  PPS, 
we  define  a  new  LTCH  as  a  provider  of 
inpatient  hospital  services  that 
otherwise  meets  the  qualifying  criteria 
for  LTCHs.  set  forth  in  §§  412.23(e)(1) 
and  (e)(2)  and.  under  present  or 
previous  ownership  (or  both),  and  its 
first  cost  reporting  period  as  a  LTCH 
begins  on  or  after  October  1 .  2002.  We 
also  specify  in  §  412.500  that  the  LTCH 
PPS  applies  to  hospitals  with  a  cost 
reporting  period  beginiting  on  or  after 
October  1,  2002. 

This  definition  of  new  LTCHs  should 
not  be  confused  with  those  LTCHs  first 
paid  under  the  TEFRA  payment  system 
for  discharges  occurring  on  or  after 
October  1.  1997,  described  in  section 
1886(b)(7)(A)  of  the  Act,  added  by 
section  4416  of  Pub.  L.  105-33.  As 
stated  in  §413.40(f)(2)(ii),  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  1997.  the  payment  amount 
for  a  "new"  (post-FY  1998)  LTCH  is  the 
lower  of  the  hospital's  net  inpatient 
operating  cost  per  case  or  110  percent  of 
the  national  median  target  amount 
payment  limit  for  hospitals  in  the  same 
class  for  cost  reporting  periods  ending 
diuing  FY  1996.  updated  to  the 
applicable  cost  reporting  period  (see  62 
FR  46019,  August  29, 1997).  Under  the 
PPS  for  LTCHs,  those  "new"  LTCHs  that 
meet  the  defiiution  of  "new"  imder 
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§413.40(f){2)(ii)  and  that  have  first  cost 
reporting  periods  prior  to  October  1 , 
2002,  will  be  paid  under  the  transition 
methodology  described  in  §412.533. 
As  noted  above  and  in  accordance 
with  §  412.533(d).  new  LTCHs  will  not 
participate  in  the  5-year  transition  from 
reasonable  cost-based  reimbursement  to 
prospective  payment.  The  transition 
period  is  intended  to  provide  existing 
LTCHs  time  to  adjust  to  payment  under 
the  new  system.  Since  these  new  LTCHs 
with  cost  reporting  periods  beginning 
on  or  after  October  1,  2002,  would  not 
have  received  payment  under 
reasonable  cost-based  reimbursement 
for  the  delivery  of  LTCH  services  prior 
to  the  effective  date  of  the  LTCH  PPS. 
we  do  not  believe  that  those  new  LTCHs 
require  a  transition  period  in  order  to 
make  adjustments  to  their  operations 
and  capital  financing,  as  will  LTCHs 
that  have  been  paid  under  reasonable 

For  example,  a  "new"  LTCH  (post-FY 
1998)  that  first  began  receiving  payment 
as  a  LTCH  on  October  1,  2001.  will  be 
subject  to  the  110  percent  of  the  median 
target  amotint  payment  limit  for  LTCHs 
(in  accordance  with  §413.40(f)(2)(ii))  for 
both  its  FY  2002  (October  1,  2001 
through  September  36.  2002)  and  FY 
2003  (October  1.  2002  through 
September  30.  2003)  cost  reporting 
periods.  Assuming  the  hospital  has  not 
elected  to  be  paid  100  percent  of  the 
Federal  rate  for  its  cost  reporting  period 
beginning  on  October  1.  2002  (the  first 
cost  reporting  period  when  the  LTCH 
will  be  subject  to  the  PPS).  the  hospital 
would  be  paid  under  the  transition 
methodology  whereby  the  LTCH's 
reasonable  cost-based  portion  of  its 
payment  for  operating  costs  (80  percent) 
is  limited  by  the  110  percent  of  the 
median  target  amount  payment  limit  for 
LTCHs  under  §  413.40(f)(2)(ii).  For  its 
cost  reporting  period  beginning  on 
October  1.  2003  (which  is  the  hospital's 
third  cost  reporting  period),  under  the 
transition  methodology,  that  LTCH's 
reasonable  cost-based  portion  of  its 
payment  for  operating  costs  (BQ^percent) 
will  be  limited  to  its  target  amount  as 
determined  under  §41 3.40(c)(4)(v). 
Furthermore,  if  a  hospital  is  designated 
as  a  LTCH  on  September  1.  2002.  it 
would  not  be  considered  a  new  LTCH 
under  §  412.23(e)(4).  even  if  it  had  not 
discharged  any  patients  or  received  any 
payments  as  of  the  implementation  date 
of  the  LTCH  PPS  on  October  1.  2002. 
because  its  first  cost  reporting  period 
did  not  begin  on  or  after  October  1 . 
2002.  Thus,  it  would  be  paid  according 
to  §413.40(f)(2)(ii)  from  September  1. 
2002  through  August  30.  2003.  This 
LTCH  will  not  be  subject  to  payments 
under  the  LTCH  PPS  until  the  start  of 


its  next  cost  reporting  period  on 
September  1,  2003.  At  the  beginning  of 
its  second  cost  reporting  period  as  a 
LTCH  (that  is.  September  1.  2003).  this 
LTCH  would  be  subject  to  the  transition 
period  in  §  412.533(a)(1),  because  this 
provision  applies  to  cost  reporting 
periods  begiiming  on  or  after  October  1 . 
2002.  and  before  October  1,  2003.  Under 
the  blended  payments  of  the  transition 
period  in  §412. 533(a)(1).  80  percent  of 
payments  for  operating  costs  would  be 
paid  under  the  reasonable  cost 
principles,  as  described  in 
§413.40(f)(2)(ii).  (This  hospital  could 
also  elect  to  be  paid  100  percent  of  the 
Federal  rate  for  its  cost  reporting  period 
begiiming  September  1.  2003.) 

X.  Method  of  Payment 

Under  §412.513.  a  Medicare  LTCH 
patient  is  classified  into  a  LTC-DRG 
based  on  the  principal  diagnosis,  up  to 
eight  additional  (secondary)  diagnoses, 
and  up  to  six  procedures  performed 
during  the  stay,  as  well  as  age.  sex.  and 
discharge  status  of  the  patient.  The 
LTC-DRG  is  used  to  determine  the 
Federal  prospective  payment  that  the 
LTCH  will  receive  for  the  Medicare- 
covered  Part  A  services  the  LTCH 
furnished  during  the  Medicare  patient's 
stay.  Under  §  412.541(a).  the  payment  is 
based  on  the  submission  of  the 
discharge  bill.  The  discharge  bill  also 
provides  data  to  allow  for  reclassifying 
the  stay  from  payment  at  the  full  LTC- 
DRG  rate  to  payment  for  a  case  as  a 
short-stay  outlier  (under  §  412.529)  or  as 
an  interrupted  stay  (under  §412.531).  or 
to  determine  if  the  case  will  qualify  for 
a  high-cost  outlier  payment  (under 
§  412.525(a)). 

Accordingly,  the  ICD-9-CM  codes 
and  other  information  used  to  determine 
if  an  adjustment  to  the  full  LTC-DRG 
payment  is  necessary  (for  example, 
length  of  stay  or  interrupted  stay  status) 
are  recorded  by  the  LTCH  on  the 
Medicare  patient's  discharge  bill  and 
submitted  to  the  Medicare  fiscal 
intermediary  for  processing.  The 
payment  made  represents  payment  in 
full,  under  §  412.521(b),  for  inpatient 
operating  and  capital-related  costs,  but 
riot  for  the  costs  of  an  approved  medical 
education  program,  bad  debts,  blood 
clotting  factors,  anesthesia  services  by 
hospital-employed  nonphysician 
anesthetists  or  obtained  under 
arrangement,  or  the  costs  of 
photocopying  and  mailing  medical 
records  requested  by  a  QIO,  which  are 
costs  paid  outside  the  LTCH  PPS. 

As  under  the  previous  (reasonable 
cost-based)  payment  system,  under 
§  412.541(b)  a  LTCH  may  elect  to  be 
paid  using  the  periodic  interim  payment 
(PIP)  method  described  in  §41 3.64(h) 


and  may  be  eligible  to  receive 
accelerated  payments  as  described  in 
§  413.64(g). 

For  those  LTCHs  that  are  paid  during 
the  5-year  transition  based  on  the 
blended  transition  methodology  in 
§412.533  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
and  before  October  1.  2006.  the  PIP 
amount  is  based  on  the  transition  blend. 
For  those  LTCHs  that  are  paid  based  on 
100  percent  of  the  standard  Federal  rate, 
the  PIP  amount  is  based  on  the 
estimated  prospective  payment  for  the 
year  rather  than  on  the  estimated 
reasonable  cost-based  reimbursement. 
We  exclude  outlier  payments  that  are 
paid  upon  submission  of  a  discharge  bill 
from  the  PIP  amounts.  In  addition.  Part 
A  costs  that  are  not  paid  for  under  the 
LTCH  PPS.  including  Medicare  costs  of 
an  approved  medical  education 
program,  bad  debts,  blood  clotting 
factors,  anesthesia  services  by  hospital- 
employed  nonphysician  anesthetists  or 
obtained  under  arrangement.  £md  the 
costs  of  photocopying  and  mailing 
medical  records  requested  by  a  QIO.  are 
subject  to  the  interim  pajnment 
provisions  (§  412.541(c)). 

Under  §  412.541(d).  LTCHs  with 
unusually  long  lengths  of  stay  and  that 
are  not  receiving  payment  under  the  PIP 
method  may  bill  on  an  interim  basis  (60 
days  after  an  admission  and  at  intervals 
of  at  least  60  days  after  the  date  of  the 
first  interim  bill)  and  should  include 
any  outlier  payment  determined  as  of 
the  last  day  for  which  the  services  have 
been  billed. 

XI.  Monitoring 

In  the  August  30.  2002  final  rule  (67 
FR  56014).  we  discussed  our  intent  to 
develop  a  monitoring  system  that  will 
assist  us  in  evaluating  the  LTCH  PPS. 
Specifically  we  discussed  the 
monitoring  of  the  various  policies  that 
we  believed  would  provide  equitable 
payment  for  stays  that  reflect  less  than 
the  full  course  of  treatment  and  reduce 
the  incentives  for  inappropriate 
admissions,  transfers,  or  premature 
discharges  of  patients  that  are  present  in 
a  discharge-based  prospective  payment 
system.  We  also  stated  our  intent  to 
collect  and  interpret  data  on  changes  in 
average  lengths  of  stay  under  the  PPS 
for  specific  LTC-DRGs  and  the  impact 
of  these  changes  on  the  Medicare 
program.  We  stated  that  if  our  data 
indicate  that  changes  might  be 
warranted,  we  may  revisit  these  issues 
and  consider  proposing  revisions  to 
these  policies  in  the  future.  To  this  end, 
we  have  designed  systems  features  that 
will  enable  CMS  and  the  fiscal 
intermediary  to  track  a  beneficiary  to 
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and  from  a  LTCH  and  to  and  from 
another  Medicare  provider. 

In  that  same  final  rule,  we  also 
explained  that,  given  that  the  only 
unique  requirement  that  distinguishes  a 
LTCH  from  other  hospitals  is  an  average 
length  of  stay  of  greater  than  25  days, 
we  continue  to  be  concerned  about  the 
extent  to  which  LTCH  services  and 
patients  differ  from  those  services  and 
patients  treated  in  other  Medicare 
covered  settings  (for  example,  SNFs  and 
IRFs)  and  how  the  LTCH  PPS  will  affect 
the  access,  quality,  and  costs  across  the 
health  care  continuum.  Thus,  we  will 
monitor  trends  in  the  supply  and 
utilization  of  LTCHs  and  Medicare's 
costs  in  LTCHs  relative  to  other 
Medicare  providers.  For  example,  we 
may  conduct  medical  record  reviews  of 
Medicare  patients  to  monitor  changes  in 
service  use  (for  example,  ventilator  use) 
over  a  LTCH  episode  of  care  and  to 
assess  patterns  in  the  average  length  of 
stay  at  the  facility  level.  We  will 
consider  future  changes  to  LTCH 
coverage  and  payment  policy  based 
upon  the  results  of  such  analyses. 

Xn.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

Xm.  Regulatory  Impact  Analysis 

A.  Introduction 

We  have  examined  the  impact  of  this 
proposed  rule  as  required  by  Executive 
Order  12866.  We  also  have  examined 
the  impacts  of  this  proposed  rule  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  (RFA)  (Pub.  L.  96-354).  section 
1102(b)  of  the  Social  Security  Act  (the 
Act),  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  (Pub.  L.  104-4), 
and  Executive  Order  13132 
(Federalism). 

1.  Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
proposed  and  final  rules  that  constitute 
significant  regulatory  action,  including 
rules  that  have  an  economic  effect  of 
$100  million  or  more  in  any  one  year 


(major  rules).  We  have  determined  that 
this  proposed  rule  would  not  be  a  major 
rule  within  the  meaning  of  Executive 
Order  12866  because  the  redistributive 
effects  do  not  constitute  a  shift  of  $100 
million  in  any  one  year.  As  we  discuss 
in  further  detail  below,  and  in  section 
VI.B.l.b.  of  the  preamble  of  this 
proposed  rule,  we  are  proposing  that  the 
proposed  change  to  the  LTCH  pPS  rate 
update  cycle  be  budget  neutral. 
Therefore,  we  estimate  that  there  would 
be  no  budgetary  impact  for  the  Medicare 
program  as  a  result  of  the  proposed 
change  to  the  LTCH  PPS  rate  update 
cycle.  Based  on  the  best  available  data 
for  194  LTCHs.  we  estimate  that  the 
proposed  2.2  percent  increase  in  the 
standard  Federal  rate  for  the  proposed 
2004  LTCH  PPS  rate  year  would  result 
in  $21.4  million  and  there  are  no 
significant  redistributive  effects  among 
any  groups  of  hospitals.  (Section  VI.C.6. 
of  this  preamble  includes  an  estimate  of 
Medicare  program  payments  for  LTCH 
services.) 

2.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses  in  issuing  a  proposed  and 
final  rule.  For'purposes  of  the  RFA. 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $25 
million  or  less  annually.  For  purposes  of 
the  RFA.  all  hospitals  are  considered 
small  entities.  Medicare  fiscal 
intermediaries  are  not  considered  to  be 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity.  We  certify  that  this  proposed  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities, 
in  accordance  with  RFA. 

3.  Impact  on  Rural  Hospitals  . 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  proposed  or  final 
rule  may  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
must  conform  to  die  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  an  MSA  and  has 
fewer  than  100  beds.  As  discussed  in 
detail  in  section  XIII.B.  of  this  preamble, 
this  proposed  rule  would  not  have  a 
substantial  impact  on  the  seven  rural 
hospitals  for  which  data  were  available 
that  have  fewer  than  100  beds  and  that 
are  located  in  rural  areas. 


4.  Unfunded  Mandates 

Section  202  of  the  UMRA  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any 
proposed  rule  or  any  final  rule  preceded 
by  a  rule  that  may  residt  in  expenditures 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million  or  more. 
This  proposed  rule  would  not  mandate 
any  requirements  for  State,  local,  or 
tribal  governments  nor  would  it  result 
in  expenditures  by  the  private  sector  of 
$110  million  or  more  in  any  one  year. 

5.  Federalisin 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 

We  have  examined  this  proposed  rule 
under  the  criteria  set  forth  in  Executive 
Order  13132  and  have  determined  that 
this  proposed  rule  will  not  have  any 
signfficant  impact  on  the  rights,  roles, 
and  responsibilities  of  State,  local,  or 
tribal  governments  or  preempt  State 
law. 

B.  Anticipated  Effects 

We  discuss  the  impact  of  this 
proposed  rule  below  in  terms  of  its 
fiscal  impact  on  the  Federal  Medicare 
budget  and  on  LTCHs. 

1.  Budgetary  Impact 

Section  123(a)(1)  of  Pub.  L.  106-113 
requires  us  to  set  the  payment  rates 
contained  in  this  proposed  rule  such 
that  total  payments  under  the  LTCH  PPS 
are  projected  to  equal  the  amount  that 
would  have  been  paid  if  this  PPS  had 
not  been  implemented.  However,  as 
discussed  in  greater  detail  in  the  August 
30,  2002  final  rule  (67  FR  56033-56036), 
the  FY  2003  standard  Federal  rate 
($34,956.15)  was  calculated  as  if  all 
LTCHs  will  be  paid  based  on  100 
percent  of  the  standard  Federal  rate  in 
FY  2003.  As  discussed  in  section  VI.C.6. 
of  this  proposed  rule,  we  are  applying 
a  budget  neutrality  offset  to  payments  to 
account  for  the  monetary  e^ct  of  the  5- 
year  transition  period  and  the  policy  to 
permit  LTCHs  to  elect  to  be  paid  based 
on  100  percent  of  the  standard  Federal 
rate  rather  than  a  blend  of  Federal 
prospective  payments  and  reasonable 
cost-based  payments  during  the 
transition.  The  amoimt  of  the  ofeet  is 
equal  to  1  minus  the  ratio  of  the 
estimated  reasonable  cost-based 
payments  tljat  would  have  been  made  i( 
the  LTCH  PPS  had  not  been 
implemented,  to  the  projected  total 
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Medicare  program  payments  that  would 
be  made  under  the  transition 
methodology  and  the  option  to  elect 
payment  based  on  1  DO  percent  of  the 
Federal  prospective  payment  rate. 

Oxu-  Office  of  the  Actuary  computed 
an  update  factor  to  update  LTCH  PPS 
payments  firom  the  current  rate  period 
(Federal  FY  2003)  to  the  proposed  new 
LTCH  PPS  rate  year  (July  1.  2003 
through  June  30.  2004).  The  proposed 
LTCH  PPS  rate  year  overlaps  the  ciurent 
rate  period  by  3  months  (July  1,  2003 
through  September  30,  2003).  The 
update  for  Federal  FY  2003  is  currently 
estimated  at  3.5  percent  and  the 
proposed  update  factor  for  the  proposed 
2004  LTCH  PPS  rate  year  is  estimated  at 
2.5  percent  (as  discussed  in  section 
VI.B.  of  the  preamble  of  this  proposed 
rule).  Therefore,  over  the  period  from 
FY  2002  through  the  proposed  2004 
LTCH  PPS  rate  year  (June  30,  2004),  the 
cumulative  increase  would  be  6.0 
percent  (1.035  *  1.025  =  l.OBOl.  This 
cumulative  increase  matches  (within 
rounding)  the  cimiulative  increase 
calculated  by  using  the  index  level  in 
the  new  proposed  effective  period  and 
the  index  level  in  FY  2002.  such  that 
having  two  separate  updates  result  in 
the  same  cumulative  update  as  if  we 
had  used  a  single  update  for  the  entire 
21-month  period  (October  1,  2002 
through  June  30,  2004).  Thus,  the 
proposed  change  to  the  proposed  2004 
LTCH  PPS  rate  update  cycle  would  not 
result  in  a  higher  or  lower  update  than 
would  have  been  the  case  (except  due 
to  rounding)  if  no  change  had  been 
made  to  the  LTCH  PPS  update  cycle.  In 
addition,  as  discussed  in  section 
Vl.B.l.b.  of  the  preamble  of  this 
proposed  rule,  we  proposed  to  apply  a 
budget  neutrality  adjustment  of  0.997  in 
determining  the  proposed  standard 
Federal  rate  to  account  for  the  estimated 
$5.66  million  budgetary  impact  for  the 
Medicare  program  in  FY  2003  as  a  result 
of  the  proposed  change  to  LTCH  PPS 
rate  update  cycle. 

2.  Impact  on  Providers 

The  basic  methodology  for 
determining  a  LTCH  PPS  payment  is  set 
forth  in  the  regulations  at  §412.521 
through  §412.525.  In  addition  to  the 
basic  LTC-DRG  payment  (standard 
Federal  rate  x  LTC-DRG  relative 
weight),  we  make  adjustments  for 
differences  in  area  wage  levels,  cost-of- 
living  adjustment  for  Alaska  and 
Hawaii,  and  short-stay  outliers.  In 
addition,  LTCHs  may  also  receive  high- 
cost  outlier  payments  for  those  cases 
that  qualify  under  the  threshold 
established  each  rate  year.  Section 
412.533  provides  for  a  5-year  transition 
to  fully  prospective  payments  from 


payment  based  on  reasonable  cost-based 
principles.  During  the  5-year  transition 
period,  payments  to  LTCHs  are  based  on 
an  increasing  percentage  of  the  LTCH 
PPS  Federal  rate  and  a  decreasing 
percentage  of  payment  based  on 
reasonable  cost-based  principles. 
Section  412.533(c)  provides  for  a  one- 
time opportunity  for  LTCHs  to  elect 
payments  based  on  100  percent  of  the 
LTCH  PPS  Federal  rate. 

In  order  to  understand  the  impact  of 
the  proposed  changes  to  the  LTCH  PPS 
discussed  in  this  proposed  rule  on 
different  categories  of  LTCHs  for  the 
proposed  2004  LTCH  PPS  rate  year,  it  is 
necessary  to  estimate  payments  per 
discharge  under  the  ciurent  (Federal  FY 
2003)  LTCH  PPS  rates  and  factors  (see 
the  August  30.  2002  final  nde)  and 
payments  per  discharge  that  would  be 
made  under  the  proposed  LTCH  PPS 
rates  and  factors  for  the  proposed  2004 
LTCH  PPS  rate  year  (July  1,  2003 
through  June  30,  2004).  We  also 
evaluated  the  percent  change  in 
payments  per  discharge  of  estimated  FY 
2003  prospective  payments  to  estimated 
proposed  2004  LTCH  PPS  rate  year 
payments  for  each  category  of  LTCHs. 

Hospital  groups  were  based  on 
characteristics  provided  in  OSCAR  data 
and  FYs  1999  through  2000  cost  report 
data  from  HCRIS.  Hospitals  with 
incomplete  characteristics  were  grouped 
into  the  "unknown"  category.  Hospital 
groups  include: 

•  Location:  Large  Urban/Other  Urban/ 

Rural. 

•  Participation  Date. 

•  Ownership  Control. 

•  Census  Region. 

•  Bed  Size. 

To  estimate  the  impacts  among  the 
various  categories  of  providers  during 
the  transition  period,  it  is  imperative 
that  reasonable  cost-based  principle 
payments  and  prospective  payments 
contain  similar  inputs.  More 
specifically,  in  the  impact  analysis 
showing  the  impact  reflecting  the 
applicable  transition  blend  percentages 
of  prospective  payments  and  reasonable 
cost-based  principle  payments  and  the 
option  to  elect  payment  based  on  100 
j)ercent  of  the  Federal  rate  (Table  I 
below),  we  estimated  payments  only  for 
those  providers  that  we  are  able  to 
calculate  payments  based  on  reasonable 
cost-ba«ed  principles.  For  example,  if 
we  did  not  have  FYs  1996  through  1999 
cost  data  for  a  LTCH,  we  were  unable  to 
determine  an  update  to  the  LTCH's 
target  amount  to  estimate  payment 
under  the  ciurent  reasonable  cost-based 
principles. 

Using  LTCH  cases  from  the  FY  2001 
MedPAR  file  and  cost  data  bom  FYs 
1996  through  2000  in  HCRIS  to  estimate 


payments  under  the  current  reasonable 
cost-based  principles,  we  have  both 
case-mix  and  cost  data  for  194  LTCHs. 
Thus,  for  the  impact  analyses  reflecting 
the  applicable  transition  blend 
percentages  of  prospective  payments 
and  reasonable  cost-based  principle 
payments  and  the  option  to  elect 
payment  based  on  100  percent  of  the 
Federal  rate  (see  Table  VII.  below),  we 
used  data  from  194  LTCHs.  However, 
using  cases  from  the  FY  2001  MedPAR 
file,  we  had  case-mix  data  for  250 
LTCHs.  Cost  data  to  determine  current 
pa)mients  under  reasonable  cost-based 
principle  payments  are  not  needed  to 
simulate  payments  based  on  100  percent 
of  the  Federal  rate.  Therefore,  for  the 
impact  analyses  reflecting  fully  phased- 
in  prospective  payments  (see  Table  VIII. 
below),  we  used  data  from  250  LTCHs. 
These  impacts  reflect  the  estimated 
"losses"  or  "gains"  among  the  various ' 
classifications  of  providers  for  the  12- 
month  period  from  October  1,  2002 
through  September  30,  2003  (Federal  FY 
2003)  compared  to  the  12-month  period 
from  July  1,  2003  through  June  30,  2004 
(proposed  2004  LTCH  PPS  rate  year). 
Proposed  2004  LTCH  rate  year 
prospective  payments  were  based  on  the 
proposed  standard  Federal  rate  of 
$35,726.64  and  the  hospital's  estimated 
case-mix  based  on  FY  2001  claims  data. 
Prospective  payments  for  Federal  FY 
2003  were  based  on  the  standard 
Federal  rate  of  $34,956.15  and  the  same 
FY  2001  claims  data. 

3.  Calculation  of  Prospective  Payments 

To  estimate  payments  under  the 
LTCH  PPS,  we  simulated  payments  on 
a  case-by-case  basis  by  applying  the 
payment  policy  for  short-stay  outliers 
(as  described  in  section  VI.C.4.b.  of  this 
proposed  rule)  and  the  adjustmentsJor 
area  wage  differences  (as  described  in 
section  VI.C.l.  of  this  proposed  rule) 
and  for  the  cost-of-living  for  Alaska  and 
Hawaii  (as  described  in  section  VI.C.2. 
of  this  proposed  rule).  Additional 
payments  would  also  be  made  for  high- 
cost  oudier  cases  (as  described  in 
section  VI.C.3.  of  this  proposed  rule).  As 
noted  in  section  V1.C.5.  of  this  proposed 
rule,  we  are  not  proposing  to  make 
adjustments  for  geographic 
reclassification,  indirect  medical 
education  costs,  or  a  disproportionate 
share  of  low-income  patients. 

The  adjustment  for  area  wage 
differences  for  estimated  FY  2003 
payments  was  done  by  using  the 
applicable  LTCH  PPS  wage  index  (one- 
fifth  of  the  fuU  FY  2002  acute  care 
hospital  inpatient  wage  index  data, 
without  taking  into  account  geographic 
reclassification  under  sections 
1886(d)(8)  and  (d)(10)  of  the  Act  (see 
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August  30,  2002,  67  FR  56057-56075). 
For  the  estimated  proposed  2004  LTCH 
PPS  rate  year  payments,  we  used  a 
weighted  average  of  a  LTCH's  applicable 
wage  index  during  the  period  from  July 
1,  2003,  through  June  30,  2004,  since 
some  providers  may  experience  a 
change  in  the  wage  index  phase-in 
percentage  during  the  period  from  July 
1,  2003  through  June  30,  2004.  For  cost 
reporting  periods  beginning  on  or  after 
October  1 ,  2002  and  before  September 
30,  2003,  the  applicable  proposed  LTCH 
wage  index  is  one-fifth  of  the  full  FY 
2002  acute  care  hospital  inpatient  wage 
index  data,  without  taking  into  account 
geographic  reclassification  under 
sections  1886(d)(8)  and  (d)(10)  of  the 
Act.  For  cost  reporting  periods      • 
beginning  on  or  after  October  1 ,  2003 
and  before  September  30,  2004,  the 
applicable  LTCH  wage  index  would  be 
two-fifths  of  the  full  FY  2003  acute  care 
hospital  inpatient  wage  index  data, 
without  taking  into  account  geographic 
reclassification  luxder  sections 
1886(d)(8)  and  (d)(10)  of  the  Act. 
Therefore,  a  provider  with  a  cost 
reporting  period  beginning  October  1 , 
2003,  would  have  3  months  of  payments 
under  the  one-fifth  wage  index  value 
and  9  months  of  payment  under  the 
two-fifths  wage  index  value.  For  this 
provider,  we  computed  a  blended  wage 
index  of  25  percent  (3  months/12 
months)  of  the  one-fifth  wage  index 
value  and  75  percent  (9  months/12 
months)  of  the  two-fifths  wage  index 
value. 

We  also  calculated  payments  using 
the  applicable  transition  blend 
percentages.  For  FY  2003,  the  applicable 
transition  blend  percentage  is  80 
percent  of  payment  based  on  reasonable 
cost-based  principles  and  20  percent  of 
payment  under  the  LTCH  PPS.  For  the 
proposed  2004  LTCH  PPS  rate  year 
based  on  the  transition  blend 
percentages  set  forth  in  §  412.533(a), 
some  providers  may  experience  a 


change  in  the  transition  blend 
percentage  during  the  period  from  July  ' 
1,  2003  through  June  30,  2004.  For 
example  during  the  12-month  period 
from  Jidy  1,  2003  through  June  30,  2004, 
a  provider  with  a  cost  reporting  period 
beginning  on  October  1 ,  2002  (which  is 
paid  imder  the  80/20  transition  blend 
(80  percent  of  payments  based  on 
reasonable  cost-based  principles  and  20 
percent  of  payments  under  the  LTCH 
PPS)  beginning  October  1,  2002)  would 
have  3  months  Quly  1,  2003  through 
September  30,  2003)  under  the  80/2Q 
blend  and  9  months  (October  1,  2003 
through  June  30,  2004)  of  payment 
under  the  60/40-transition  blend  (60 
percent  of  payments  based  on 
reasonable  cost-based  principles  and  40 
percent  of  payments  under  the  LTCH 
PPS).  (The  60  percent/40  percent  blend 
would  continue  until  the  provider  is 
cost  report  period  beginning  on  October 
1,  2004.)  In  estimating  blended 
transition  payments,  we  estimated 
payments  based  on  reasonable  cost- 
based  principles  in  accordance  with  the 
methodology  in  section  1886(b)  of  the 
Act.  We  compared  the  estimated 
blended  transition  payment  to  the 
LTCH's  estimated  payment  if  it  would 
elect  payment  based  on  100  percent  of 
the  Federal  rate.  If  we  estimated  that  a 
LTCH  would  be  paid  more  based  on  100 
percent  of  the  Federal  rate,  we  assumed 
that  it  would  elect  to  bypass  the 
transition  methodology  and  to  receive 
immediate  prospective  payments. 
Then  we  applied  the  6.6  percent 
reduction  to  payment  to  accoimt  for  the 
effect  of  the  5-year  transition 
methodology  and  election  of  payment 
based  on  100  percent  of  the  Federal  rate 
on  Medicare  program  payments 
established  in  the  August  30,  2002  final 
rule  (67  FR  56034)  to  each  LTCHs 
estimated  payments  under  the  PPS  for 
FY  2003.  Similarly,  we  applied  the 
proposed  5.7  percent  reduction  to 
payment  to  accoimt  for  the  effect  of  the 


5-year  transition  methodology  and 
election  of  payment  based  on  100 
percent  of  the  Federal  rate  on  Medicare 
program  payments  (see  section  VI.C.6. 
of  this  proposed  rule)  to  each  LTCH's 
estimated  payments  under  the  PPS  for 
the  proposed  2004  LTCH  PPS  rale  year. 
The  impact  based  on  our  projection  of 
whether  a  LTCH  would  be  paid  based 
on  the  transition  blend  methodology  or 
would  elect  pa}mient  based  on  100 
percent  of  the  Federal  rate  is  shovtm 
below  in  Table  VII. 

In  Table  VIA.  below,  we  also  show  the  • 
impact  if  the  LTCH  PPS  were  fully 
implemented;  that  is,  as  if  there  were  an 
immediate  transition  to  fully  Federal 
prospective  payments  under  the  LTCH 
PPS  for  Federal  FY  2003  and  the 
proposed  2004  LTCH  PPS  rate  year. 
Accordingly,  the  proposed  5.7  percent 
reduction  to  account  for  the  5-year 
transition  methodology  on  LTCHs' 
Medicare  program  payments  for  the 
proposed  2004  LTCH  PPS  rate  year  and 
the  6.6  percent  reduction  to  account  for 
the  5-year  transition  methodology  on 
LTCHs'  Medicare  program  payments 
established  for  FY  2003  were  not 
applied  to  LTCHs'  estimated  payments 
under  the  PPS. 

Tables  VII.  and  Vm.  below  illustrate 
the  aggregate  impact  of  the  payment 
system  among  various  classifications  of 
LTCHs.  The  first  column,  LTCH 
Classification,  identifies  the  type  of 
LTCH.  The  second  column  lists  the 
number  of  LTCHs  of  each  classification 
type;  the  third  column  identifies  the  - 
number  of  long- term  care  cases;  and  the 
fourth  column  shows  the  estimated 
payment  per  discharge  for  FY  2003;  the 
fifth  column  shows  the  estimated 
payment  per  discharge  for  proposed 
2004  LTCH  PPS  rate  year,  and  the  sixth 
column  shows  the  percent  change  of  FY 
2003  compared  to  proposed  2004  LTCH 
PPS  rate  year. 


Table  VII.— Projected  Impact  REFLECiit^  Applicable  Transition  Blend  Percentages  of  Proposed  Prospec- 
tive Payments  and  Reasonable  Cost-Based  (TEFRA)  Payments  and  Option  To  Elect  Payment  Based  on 
100  Percent  of  the  Federal  Rate  ^ 

[FY  2003  Payments  Compared  to  Proposed  2004  LTCH  Prospective  Payment  System  Rate  Year) 


: — 

Average  pro- 

' 

Average  Fed- 
eral FY  2003 

posed  2004 
LTCH  pro- 

Number of 

Number  of 

spective  pay- 

Percent 

LTCH  classification 

LTCHs 

LTCH  cases 

payment  per 

merrt  system 

change 

• 

case^ 

rate  year 

payment  per 

case3 

All  Providers                          

194 

71.811 

$26,919 

$27,227 

1.1 

By  Location: 

Rural            r. 

7 
187 
113 

2.153 
69.658 
47.705 

20,668 
27.113 
27,445 

20.864 
27.424 
27.742 

1.0 

(jrttan                        

1.1 

Large ^ 

1.1 
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Table  VII  —Projected  Impact  Reflecting  Applicable  Transition  Blend  Percentages  of  Proposed  Prospec- 
tive Payments  and  Reasonable  Cost-Based  (TEFRA)  Payments  and  Option  To  Elect  Payment  Based  on 
100  Percent  of  the  Federal  Rate  i— Continued 

[FY  2003  Payments  Compared  to  Proposed  2004  LTCH  Prospective  Payment  System  Rate  Year] 


LTCH  classification 

Number  of 
LTCHs 

Number  of 
LTCH  ca.ses 

t 

Average  Fed- 
eral R'  2003 
payment  per 
case* 

Average  pro- 
posed 2004 

LTCH  pro- 
spective pay- 
ment system 

rate  year 

payment  per 

case3 

Percent 
ctiange 

Other                   .' 

74 

124 

16 

45 

9 

48 

136 

10 

14 
9 
20 
33 
10 
11 
71 
15 
11 

17 
88 
24 
34 
21 
9 
1 

21.953 

41.876 
7.836 

19,990 
2,109 

17.730 

51.626 

2.455 

9.487 
3.276 
6.571 
9,057 
2.863 
2.898 
30.248 
2.491 
4.920 

2.453 
21.725 

8.209 
16.306 
13.820 

9.218 
80 

26.391 

28,137 
20,060 
27.194 
25.636 

24.756 
27.688 
26.371 

20,146 
28,519 
31,310 
28.964 
25.761 
26.611 
26.147 
28.399 
34.145 

.     29.299 
28.091 
28.492 
27.241 
24.579 
25.231 
7.787 

26.733 

28.506 
20.270 
27.427 
25.791 

25.096 
27.990 
26,587 

20.320 
28.714 
31.660 
29.238 
25.905 
26.947 
26.479 
28.933 
34.608 

29.570- 

28.373 

28.659 

27.630 

•  24.856 

.    25.636 

8.043 

1.3 

By  Participation  Date: 

After  October  1993            

'1.3 

Before  October  1983                     

1.0 

October  1 983— September  1993 f 

Unknown                                   

0.6 

By  Ownership  Control: 

X/oltintarv                            

1.4 

1.1 

0.8 

By  Census  Region: 

Npw  FnnlAnd * 

0.9 

Middle  Atlantic                         

0.7 

Snuth  Atlantic             

1.1 

East  Nortti  Central 

0.9 

East  South  Central              

0.6 

West  North  Central                               

1.3 

West  South  Central             

1.& 

1.9 

Pflcific                                     

1.4 

By  Bed  Size: 

Beds  0-24 

0.9 

Beds  25—49                   .  , 

1.0 

Beds  50-74        • 

0.6 

1.4 

Beds   125-199                     

1.1 

Beds  200+            

1.6 

Unknown  _ 

3.3 

'  These  calculations  take  into  account  that  some  providers  may  experience  a  change  in  the  Wend  percentage  changes  during  the  July  1.  2003 
through  June  30  2004  rate  cyde.  For  example,  during  the  12-month  period  of  July  1,  2003  through  June  30,  2004,  a  provider  with  a  cost  report- 
ing period  beginning  October  1  would  have  3  months  (July  1,  2003  through  September  30,  2003)  of  payments  under  the  80/20  blend  and  9 
months  (October  1 ,  2003  through  June  30,  2004)  of  payment  under  the  60/40  blend. 

2  Average  payment  per  case  for  the  12-month  period  of  October  1 ,  2002  through  September  30,  2003. 

3  Average  payment  per  case  for  the  12-month  period  of  July  1,  2003  through  June  30,  2004. 

TABLE  VIII.— PROJECTED  IMPACT  REFLECTING  THE  FULLY  PHASED-IN  PROPOSED  PROSPECTIVE  PAYMENTS 
[FY  2003  Payments  Compared  to  Proposed  2004  LTCH  Prospective  Payment  System  Rate  Year  Payments) 


Average  pro- 
posed 2004 

Average  Fed- 
eral FY  2003 

LTCH  pro- 

• 

Number  of 

Number  of 

spective  pay- 

Percent 

LTCH  classification 

LTCHs 

LTCH  cases 

payment  per 

ment  system 

change 

case^ 

rate  year 

payment  per 

case  2 

AH  Providers                                             

250 

82,625 

$26,367 

$26,959 

2.2 

By  Location: 

Rural                                             

16 
234 
135 

99 

4.674 
77.951 
52.256 
25,695 

20.851 
26.687 
27.027 
25.996 

21.191 
27.305 
27,661 
26.581 

1.6 

Urban                       

2.3 

lame                                                   

2.3 

Other              

2.2 

By  Participation  Date: 

After  Octotjer  1993               .'. 

177 
17 

51.656 
7.897 

27.308 
20.826 

27.822 
20.780 

1.9 

Before  October  1983  

-0.2 

October  1983 — Seotember  1993    - 

45 

20.004 

26.724 

27.719 

3.7 

Unlcnown                                     

11 

3.068 

22.178 

23.400 

5.5 

By  Ownership  Control: 

Voluntary 

•  55 

148 
47 

19,853 

54,269 

8.503 

24,314 
27.490 
23,893 

25,020 
28.027 
24,672 

2.9 

Proorietarv     

2.0 

Govemment  , ; 

3.3 
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TABLE  VIII.— Projected  Impact  Reflecting  the  Fully  Phased-In  Proposed  Prospective  Payments— Continued 

[FY  2003  Paymehts  Compared  to  Proposed  2004  LTCH  Prospective  Payment  System  Rate  Year  Payments] 


LTCH  classification 

Number  of 
LTCHs 

Number  of 
LTCH  cases 

Average  Fed- 
eral FY  2003 
payment  per 
case' 

Average  pro- 
posed 2004 

LTCH  pro- 
spective pay- 
ment system 

rate  year 

payment  per 

ca5»2 

Percent 
change 

By  Census  Ftegion: 

New  Enoland  

16 

15 
23 
48 
14 
16 
87 
19 
12 

21 
98 
27 
35 
21 
11 
37 

9.609 
4.162 
7,051 

12.145 
3.722 
3.769 

33.971 
2,993 
5,203 

3.073 
24.386 

9,310 
16.432 

i3.a3a 

9.518 
6.068 

21,094 
28,982 
30,441 
28,356 
28.561 
26.347 
24,560 
26.529 
33,ai6 

27.130 
27.954 
27.556 
26,??2 
24,945 
25,041 
23,354 

20,937 
29.622 
31.329 
28.860 
.     28.523 
27.094 
25.363 
27,705 
34.369 

28.027 
28.153 
27.665 
27.321 
25.564 
26.099 
24,095 

-0.7 

MkJdie  Atlantic            

2.2 

South  Atlantk: 

2.9 

East  North  Central                         

-,1J 

East  South  Central      

-•tfc 

West  North  Central           

2Jl 

West  South  Central            

&3 

Mountain                   

4.4 

Pacifk:                              

IjB 

By  Bed  Size: 

Beds  0-24          

*8 

Beds'  25-49      

a7 

Beds-  50-74      

0.4 

Beds-  75-124 

4.2 

Beds-  125-199 

2.5 

Beds-  200+                

4.2 

Unknown 

3.2 

1  Average  payment  per  case  for  the  12-month  period  of  October  1.  2002  through  September  30.  2003. 

2  Average  payment  per  case  for  the  1 2-month  period  of  July  1 ,  2003  through  June  30.  2004. 


4.  Results 

We  have  preptared  the  following 
summary  of  the  impact  (as  shown  iii 
Table  Vn.)  of  the  LTCH  PPS  set  forth  in 
this  proposed  rule. 

a.  Location 

The  majority  of  LTCHs  are  in  urban 
areas.  Approximately  3  percent  of  the 
LTCHs  are  identified  as  being  located  in 
a  rural  area,  and  approximately  3 
percent  of  all  LTCH  cases  are  treated  in 
these  rural  hospitals.  Impact  analysis  in 
Table  VII.  shows  that  the  percent  change 
in  estimated  payments  per  discharge  for 
FY  2003  compared  to  the  proposed  2004 
LTCH  PPS  rate  year  for  rural  LTCHs 
would  be  1.0  percent,  and  would  be  1.1 
percent  for  urban  LTCHs.  Large  urban 
LTCHs  are  projected  to  experience  a  1.1 
percent  increase  in  payments  per 
discharge  percent  from  FY  2003 
compared  to  the  proposed  2004  LTCH 
PPS  rate  year,  while  other  m-ban  LTCHs 
projected  to  experience  a  1.3  percent 
increase  in  payments  per  discharge 
percent  from  FY  2003  compared  to  the 
proposed  2004  LTCH  PPS  rate  year.  [See 
Table  VD.) 

b.  Participation  Date 

LTCHs  are  grouped  by  participation 
date  into  three  categories:  (1)  Before 
October  1983;  (2)  between  October  1983 
and  September  1993;  and  (3)  after 
October  1993.  We  did  not  have 
sufficient  OSCAR  data  on  9  LTCHs, 


Which  we  labeled  as  an  "Unknown" 
category.  The  majority,  approximately 
58  percent,  of  the  LTCH  cases  are  in 
hospitals  that  began  participating  after 
October  1993  and  are  projected  to 
experience  a  1.3  percent  increase  in 
payments  per  discharge  percent  from  FY 
2003  compared  to  the  proposed  2004 
LTCH  PPS  rate  year.  Approximately  11 
percent  of  the  cases  are  in  LTCHs  that 
began  participating  in  Medicare  before 
October  1983  and  are  projected  to 
experience  a  1.0  percent  increase  in 
payments  per  discharge  percent  from  FY 
2003  compared  to  the  proposed  2004 
LTCH  PPS  rate  year.  [See  Table  VII.) 

c.  Ownership  Control 

LTCHs  are  grouped  into  three 
categories^based  on  ownership  control 
typ^-{l)  volimtary;  (2)  proprietary;  and 
(3)  govenoment. 

Approximately  25  percent  of  LTCHs 
are  govemment  run  and  we  expect  that 
voluntary  LTCHs  would  "gain"  the  most 
from  the  proposed  changes  based  on  our 
projection  that  they  would  experience  a 
1.4  percent  increase  in  payments  per 
discharge  from  FY  2003  compared  to  the 
proposed  2004  LTCH  PPS  rate  year. 
Govemment  and  proprietary  LTCHs  are 
projected  to  experience  a  0.8  percent 
and  1.1  percent  increase  in  payments 
per  discharge  percent  from  FY  2003 
compared  to  the  proposed  2004  LTCH 
PPS  rate  year,  respectively.  [See  Table 

vn.)' 


d.  Census  Region 

LTCHs  located  in  most  regions  are 
expected  to  experience  an  increase  in 
payments  per  discharge  percent  from  FY 
2003  compared  to  the  proposed  2004 
LTCH  PPS  rate  year.  Specifically,  of  the 
nine  census  regions,  we  expect  that 
LTCHs  in  the  Moimtain  region  would 
experience  the  largest  percent  increase 
in  payments  per  discharge  percent  from 
FY  2003  compared  to  the  proposed  2004 
LTCH  PPS  rate  year  (1.9  percent).  We 
expect  LTCHs  in  the  East  South  Central 
region  would  experience  the  smallest 
percent  increase  in  pa)maents  per 
discharge  percent  from  FY  2003 
compared  to  the  proposed  2004  LTCH 
PPS  rate  year  (0.6  percent).  (See  Table 

vn.) 

e.  Bed  Size  , 

LTCHs  were  grouped  into  six 
categories  based  on  bed  size — 0-24 
beds,  25-49  beds,  50-74  beds,  75-124 
beds,  125-199  beds,  and  200■^  beds.  We 
did  not  have  sufficient  OSCAR  data  on 
1  LTCH,  which  we  labeled  as  an 
"Unknown"  category. 

The  percent  increase  in  payments  per 
discharge  percent  from  FY  2003 
compared  to  the  proposed  2004  LTCH 
PPS  rate  year  are  projected  to  increase 
far  all  bed  size  cat^ories.  Most  LTCHs 
were  in  bed  size  categories  where  the 
percent  increase  in  payments  per 
discharge  from  FY  2003  compared  to  the 
proposed  2004  LTCH  PPS  rate  year  is 
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estimated  to  be  greater  than  1.0  percent. 
Other  than  the  LTCH  whose  bed  size  is 
unknown.  LTCHs  with  200  or  more  beds 
have  the  highest  estimated  percent 
change  in  payments  per  discharge 
percent  from  FY  2003  compared  to  the 
proposed  2004  LTCH  PPS  rate  year  (1.6 
percent),  while  LTCHs  with  between 
50-74  beds  have  the  lowest  projected 
increase  in  the  percent  change  in 
payments  per  discharge  percent  from  FY 
2003  compared  to  the  proposed  2004 
LTCH  PPS  rate  year  (0.6  percent).  (See 
Table  VII.) 

5.  Effect  on  the  Medicare  Program 

Based  on  actuarial  projections 
resulting  from  our  experience  with  other 
prospective  payment  systems,  we 
estimate  that  Medicare  spending  (total 
Medicare  program  payments)  for  LTCH 
services  over  the  next  5  years  would  be 
as  follows: 


Proposed  LTCH  PPS  rate 
year 


2004 
2005 
2006 
2007 
2008 


Estimated 

payments 

($  in  billions) 


$2.17 
2.29 
242 
2.56 
2.71 


These  estimates  are  based  on  the 
current  estimate  of  increase  in  the 
excluded  hospital  market  with  capital 
basket  of  2.5  percent  for  proposed  2004 
LTCH  PPS  rate  year  (adjusted  to  account 
for  the  proposed  change  in  the  rate 
update  Cycle  discussed  in  section 
VI.B.l.b.  of  the  preamble  of  this 
proposed  rule),  3.1  percent  for  proposed 
2005  LTCH  PPS  rate  year,  3.0  percent 
for  proposed  2006  LTCH  PPS  rate  year, 
2.9  percent  for  proposed  2007  LTCH 
PPS  rate  year,  and  3.0  percent  for 
proposed  2008  LTCH  PPS  rate  year.  We 
cxirrently  estimate  that  there  would  be 
an  increase  in  Medicare  beneficiary 
eiu-oUment  of  1.3  percent  in  proposed 
2004  LTCH  PPS  rate  year,  1.6  percent  in 
proposed  2005  LTCH  PPS  rate  year,  1.9 
percent  in  proposed  2006  LTCH  PPS 
rate  year,  2.0  percent  in  proposed  2007 
LTCH  PPS  rate  year,  2.1  percent  in 
proposed  2008  LTCH  PPS  rate  year,  and 
an  estimated  increase  in  the  total 
number  of  LTCHs.  Consistent  with  the 
statutory  requirement  for  budget 
neutrality,  we  intend  for  estimated 
aggregate  payments  under  the  LTCH 
PPS  in  FY  2003  to  equal  the  estimated 
aggregate  payments  that  would  be  made 
if  the  LTCH  PPS  were  not  implemented. 
Our  methodology  for  estimating 
pajmients  for  purposes  of  the  budget 
neutrality  calculations  uses  the  best 
available  data  and  necessarily  reflects 
assumptions.  As  we  collect  data  from 


LTCHs,  we  will  monitor  payments  and 
evaluate  the  ultimate  accuracy  of  the 
assumptions  used  to  calculate  the 
budget  neutrality  calculations  (for 
example,  inflation  factors,  intensity  of 
services  provided,  or  behavioral 
response  to  the  implementation  of  the 
LTCH  PPS).  To  the  extent  the 
assumptions  signiRcantly  differ  from 
actual  experience,  the  aggregate  amount 
of  actual  payments  may  turn  out  to  be 
significantly  higher  or  lower  than  the 
estimates  on  which  the  budget 
neutrality  calculations  are  based. 

Section  123  of  Pub.  L.  106-113  and 
section  307  of  Pub.  L.  106-554  provide 
the  Secretary  with  extremely  broad 
authority  in  developing  the  LTCH  PPS, 
including  the  authority  for  appropriate 
adjustments.  In  accordance  with  this 
broad  authority,  we  may  discuss  in  a 
future  proposed  rule  a  possible  one-time 
prospective  adjustment  to  the  LTCH 
PPS  rates  to  maintain  budget  neutrality 
so  that  the  effect  of  the  difference 
between  actual  payments  and  estimated 
payments  for  the  first  year  of  LTCH  PPS 
is  not  perpetuated  in  the  PPS  rates  for 
future  years.  As  the  LTCH  PPS  was  only 
implemented  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
we  do  not  yet  have  sufficient  data  to 
determine  whether  such  an  adjustment 
is  warranted. 

6.  Effect  on  Medicare  Beneficiaries 

Under  the  LTCH  PPS,  hospitals  will 
receive  payment  based  on  the  average 
resources  consumed  by  patients  for  each 
diagnosis.  We  do  not  expect  any 
changes  in  the  quality  of  care  or  access 
to  services  for  Medicare  beneficiaries 
under  the  LTCH  PPS,  but  we  expect  that 
paying  prospectively  for  LTCH  services 
will  enhance  the  efficiency  of  the 
Medicare  program. 

C.  Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

XIV.  Response  to  Public  CommentB 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all 
comments  concerning  the  provisions  of 
this  proposed  rule  that  we  receive  by 
the  date  and  time  specified  in  the  DATES 
section  of  this  preamble  and  respond  to 
those  comments  in  the  preamble  to  that 
rule. 


List  of  Subjects  in  42  CFR  Part  412 

Administrative  practice  and 
procedure,  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

In  accordance  with  the  discussion  in 
this  preamble,  the  Centers  for  Medicare 
&  Medicaid  Services  proposes  to  amend 
42  CFR  chapter  IV,  part  412,  as  set  forth 
below: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority.  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  412.22  is  amended  by 
revising  paragraph  (h)(2)  and  adding  a 
new  paragraph  (h)(6)  to  read  as  follows: 

§  41 2:22  Excluded  hospitals  and  hospital 
units:  General  rules. 


(h)  Satellite  facilities.  *   *  * 
(2)  Except  as  provided  in  paragraphs 
{h)(3)  and  (h)(6)  of  this  section,  effective 
for  cost  reporting  periods  begiiming  on 
or  after  October  1,  1999,  a  hospital  that 
has  a  satellite  facility  must  meet  the 
following  criteria  in  order  to  be 
excluded  from  the  prospective  payment 
systems  for  any  period: 
*        *        •        *        * 

(6)  The  provisions  of  paragraph 
(h)(2)(i)  of  this  section  do  not  apply  to 
any  long-term  care  hospital  that  is 
subject  to  the  long-term  care  hospital 
prospective  payment  system  under 
Subpart  O  of  this  part,  effective  for  cost 
reporting  periods  occurring  on  or  after 
October  1,  2002,  and  that  elects  to  be 
paid  based  on  100  percent  of  the  Federal 
prospective  payment  rate  as  specified  in 
§  412.533(c),  beginning  with  the  first 
cost  reporting  period  following  that 
election,  or  to  a  new  long-term  care 
hospital,  as  defined  in  §  412.23(e)(4). 

3.  Section  412.503  is  amended  by 
adding  a  definition  of  "long-term  care 
hospital  prospective  payment  system 
rate  year"  in  alphabetical  order  to  read 
as  follows: 

§412.503    Definitions. 

***** 

Long-term  care  hospital  prospective 
payment  system  rate  year  means  the  12- 
month  period  of  July  1  through  June  30. 

***** 

4.  Section  412.523  is  amended  by 
revising  paragraphs  (c)(3)  and  Cd)(3)  to 
read  as  follows: 
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§  41 2.523    Methodology  for  calculating  the 
Federal  prospective  payment  rates. 


(c)  *   *   * 

(3)  Computation  of  the  standard 
Federal  rate.  The  standard  Federal  rate 
is  computed  as  follows: 

(i)  For  FY  2003.  Based  on  the  updated 
costs  per  discharge  and  estimated 
payments  for  FY  2003  determined  in 
paragraph  (c)(2)  of  this  section,  CMS  - 
computes  a  standard  Federal  rate  for  FY 
2003  that  reflects,  as  appropriate,  the 
adjustments  described  in  paragraph  (d) 
of  this  section.  The  FY  2003  standard 
Federal  rate  is  effective  for  discharges 
occurring  in  cos}  reporting  periods 
beginning  on  or  after  October  1 ,  2002 
through  June  30,  2003. 

(ii)  For  long-term  care  hospital 
prospective  payment  system  rate  years 
beginning  July  1,  2003  and  after,  the 
standard  Federal  rate  for  long-term  care 
hospital  prospective  payment  system 
rate  years  beginning  July  1 ,  2003  and 
after  will  be  the  standard  Federal  rate 
for  the  previous  long-term  care  hospital 
prospective  payment  system  rate  year, 
updated  by  the  increase  factor  described 
in  paragraph  (a)(2)  of  this  section,  and 
adjusted  as  appropriate  as  described  in 
paragraph  (d)  of  this  section^For  the 
rate  year  from  July  1,  2003  through  June 
30,  2004,  the  updated  and  adjusted 
standard  Federal  rate  will  be  offset  by  a 
budget  neutrality  factor  to  account  for 
updating  the  FY  2003  standard  Federal 
rate  on  July  1  rather  than  October  1. 
***** 

(d)  *   *   * 

(3)  One-time  prospective  adjustment. 
The  Secretary  will  review  payments 
imder  this  prospective  payment  system 
and  may  make  a  one-time  prospective 
adjustment  to  the  long-term  care 
hospital  prospective  payment  system 
rates  by  October  1,  2006,  so  that  the 
effect  of  any  significant  difference 
between  actual  payments  and  estimated 
payments  for  the  first  year  of  the  long- 
term  care  hospital  prospective  payment 
system  is  not  perpetuated  in  the 
prospective  payment  rates  for  future 
years. 
***** 

5.  Section  412.525  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§412.525    Adjustments  to  ttte  Federal 
prospective  payment 

(a)  Adjustments  for  high-cost  outliers. 

(1)  CMS  provides  for  an  additional 
payment  to  a  long-term  care  hospital  if 
its  estimated  costs  for  a  patient  exceed 
the  adjusted  LTC-DRG  payment  plus  a 
fixed-loss  amount.  For  each  long-term 
care  hospital  rate  year,  CMS  determines 
a  fixed-loss  amount  that  is  the 
maximum  loss  that  a  hospital  can  incur 
under  the  prospective  payment  system 
for  a  case  with  unusually  high  costs. 

(2)  The  fixed-loss  amount  is 
determined  for  the  long-term  care 
hospital  rate  year  using  tte  LTC-DRG 
relative  weights  that  are  in  effect  on  July 
1  of  the  rate  year. 

(3)  The  additional  payment  equals  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  patient  care 
(determined  by  multiplying  the 
hospital-specific  cost-to-chargff  ratios  by 
the  Medicare  allowable  covered  charge) 
and  the  sum  of  the  adjusted  Federal 
prospective  payment  for  the  LTC-DRG 
prospective  payment  system  payment 
and  the  fixed-loss  amount. 

(4)(i)  For  discharges  occurring  on  or 
after  October  1,  2002  through  Jime  30, 
2003,  no  retroactive  adjustments  will  be 
made  to  outlier  payments  upon  cost 
report  settlement  to  account  for 
differences  between  the  estimated  cost- 
to-charge  ratio  and  the  actual  cost-to- 
charge  ratio  of  the  case. 

(ii)  For  discharges  occurring  on  or 
after  July  1,  2003,  high-cost  outlier 
payments  are  subject  to  the  provisions 
of  §  412.84(i)  and  (m)  for  adjustments  of 
cost-to-charge  ratios. 
***** 

6.  Section  412.529  is  amended  by: 

A.  Revising  paragraph  (c)(4). 

B.  In  paragraph  (d),  the  term 
"LTCH's"  is  removed  and  the  term 
"long-term  care  hospital's"  is  added  in 
its  place. 

§  41 2.529    Special  payment  provision  for 
short-stay  outliers. 

***** 

(c)*  *  *  . 

{4)(i)  For  discharges  occurring  on  or 
after  October  1,  2002  through  June  30, 
2003,  no  retroactive  adjustments  will  be 
made  to  short-stay  outlier  payments 
upon  cost  report  settlement  to  account 
for  differences  between  cost-to-charge 
ratio  *nd  the  actualcost-to-charge  ratio 
of  the  case. 


(ii)  For  discharges  occurring  on  or 
after  July  1,  2003,  short-stay  outlier 
payments  are  subject  to  the  provisions 
of  §  412.84(i)  and  (m)  for  adjustments  of 
cost-to-charge  ratios. 
***** 

7.  Section  412.535  is  revised  to  read   . 
as  follows:  , 

§  41 2.535    Publication  of  the  Federal 
prospective  payment  rates. 

CMS  publishes  information  pertaining 
to  the  long-term  care  hospital 
prospective  payment  system  effective 
for  each  annual  update  in  the  Federal 
Register. 

(a)  Information  on  the  unadjusted 
Federal  payment  rates  and  a  description 
of  the  methodology  and  data  used  to 
calculate  the  payment  rates  are 
published  on  or  before  June  1  prior  to 
the  start  of  each  long-term  care  hospital 
prospective  payment  system  rate  year 
which  begins  July  1. 

(b)  Information  on  the  LTC-DRG 
classification  and  associated  weighting 
factors  is  published  on  or  before  Augiist 
1  prior  to  the  beginning  of  each  Federal 
fiscal  year. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance)  ^ 

Dated:  December  20,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  B- 
Medicaid  Services. 

Dated:  February  14.  2003. 
Tommy  G.  Thompson, 
Secretary. 

Addendum 

This  addendum  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  proposed  rule.  The  tables  preseijted 
below  are  as  follows: 

Table  1. — Proposed  Long-Term  Care 
Hospital  Wage  Index  for  Urban  Areas  for 
Discharges  Occurring  from  July  1 ,  2003 
through  June  30,  2004 

Table  2. — Proposed  Long-Term  Care 
Hospital  Wage  Index  for  Rural  Areas  for 
Discharges  Occurring  from  July  1,  2003 
through  Jime  30,  2004 

Table  3.— Proposed  LTC-DRG 
Relative  Weights,  Geometric  Mean 
Length  of  Stay,  and  Short-Stay  Five- 
Six  As  Average -Length  of  Stay  for  the 
Period  of  July  1,  2003  through 
September  30,  2003 


Table  1  .—Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1 ,  2003  Through  June  30,  2004 


MSA 


0040  Abilene,  TX 


,  Urt>an  area 
(Constituent  counties) 


Full 
wage 
index  ^ 


wage 
index  2 


wage 
index  3 
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Table  1.— Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1,  2003  Through  June  30,  2004— Continued 


MSA 


0060 

0080 
0120 
0160 

0200 

0220 
0240 

0280 
0320 

0380 
0440 

0450 
0460 

0470 

0480 
0500 

0520 


Urban  area 
(Constituent  counties) 


Taylor,  TX 

Aguadilla.  PR 

Aguada,  PR 

Aguadilla.  PR 

Moca,  PR 

Akron,  OH 

Portage,  OH 

Summit,  OH  

Albany,  GA 

Dougherty,  GA 

Lee,  GA  

Albany-Schenectady-Troy,  NY 

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady,  NY 

Schohane,  NY  

Albuquerque,  NM 

Bernalillo,  NM 

Sandoval,  NM 

Valencia,  NM  .^ 

Alexandria,  LA 

Rapides,  LA 

Allentown-Bethlehem-Easton,  PA 

Cartmn,  PA 

Lehigh,  PA 

Northampton,  PA 
Altoona,  PA 

Blair,  PA  

Amarillo,  TX 

Potter,  TX 

Randall,  TX 

Anchorage,  AK 

Anchorage,  AK  

Ann  Artxjr,  Ml 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 

Anniston,  AL 

Calhoun,  AL 

Appleton-Oshkosh-Neenah,  Wl 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl  

Arecibo,  PR 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR  

Asheville,  NC 

Buncombe,  NC 

Madison,  NC 

Athens,  GA 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 

Atlanta,  GA 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton.  GA 

Cobb.  GA 

Coweta,  GA 

DeKalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 


Full 
wage 
index  ^ 


0.7792 

0.4587 
0.9600 
1.0594 


0.8384 

0.9315 
0.7859 

0.9735 
0.9225 

0.9034 
1.2358 

1.1103 
0.8044 

0.8997 

0.4337 
0.9876 

1.0211 


wage 
index  2 


0.9558 

0.8917 
0.9920 
1.0119 


0.9677 

0.9863 
0.9572 

0.9947 
0.9845 

0.9807 
1.0472 

1.0221 
0.9609 

0.9799 

0.8867 
0.9975 

1.0042 


2/5 

wage 
index  3 


0.9117 

0.7835 
0.9840 
1.0238 


0.9354 

0.9726 
0.9144 

0.9894 
0.9690 

0.9614 
1.0943 

1.0441 
0.9218 

0.9599 

0.7735 
0.9950 

1.0084 


Table  1  .—Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1 ,  2003  Through  June  30,  2004— Continued 


Full 

Vs              ^-^ 

MSA 

Urban  area 
(Constituent  counties) 

wage 
index  ^ 

wage 
index  2 

wage 
index  3 

Gwinnett.  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA                                                                                         , 

Pickens,  GA                                                    0.          ' 

" 

Rockdale,  GA                                                                                                                     . 

Spalding,  GA                         ' 

Walton  GA                    ■. 

0.9991 

0.9998      0.9996 

0560  

Atlantic-Cape  May.  NJ 

Atlantk;,  NJ 

CaDP  Mav  NJ                                  .« 

1.1017 

1.0203 

1.0407 

0580  

Aubum-Opelika.  AL 

Lee  AL                                 

0.8325 

0.9665 

09330 

*     0600  

Augusta-Aiken.  GA-SC 

Columbia.  GA 

McDuffie.  GA      ' 

- 

RkJhmond.  GA 

Aiken,  SC 

Edaefield  SC                                   - 

1.0264 

1.0053 

1.0106 

0640  

Austin-San  Marcos.  TX 
Bastrop.  TX                                                                                           ,  . 
Caldwell,  TX 
Hays.TX 
Travis,  TX 

Williamson  TX                                                            .« 

0.9637  i   0.9927 

0.9855 

0680  

Bakersfield.  CA 

Kem  CA                     • ■ • •• 

0.9877 

0.9975 

0.9951 

0720  

Baltimore,  MD                                                           , 

Anne  Arundel,  MD                                ... 

Baltimore,  MD                                                                                                                     , 

Baltimore  City,  MD 

Carroll,  MD 

' 

Harford,  MD 

Howard,  MD 

Queen  Anne's,  MD 

0.9929 

0.9986  1    a9972 

0733  

Bangor,  ME 

P<annhc/^nt    MP                                                                                                                  s 

0.9664 

0.9933 

0.9866 

0743  

Barnstable- Yamnouth.  MA 

Barnstable   MA                                             

1.3202 

1.0640 

1.1281 

0760  

Baton  Rouge.  LA 

Ascension.  LA 

East  Baton  Rouge.  LA                                                                                 '         ' 

Livingston.  LA                                  . 

Wp«t  Ratrtn  Rniinp  LA 

0.8294 

0.9659 

0.9318 

0840  

Beaumont-Port  Arthur.  TX 
Hardin.  TX 
Jefferson,  TX 

Orannp  TX ■ • 

0.8324 

0.9665 

0.9330 

0860  

Bellingham,  WA 

Whatcom  WA                                                              

1.2282 

1.0456 

1.0913 

0870  

Benton  Hartx)r,  Ml 

RAiriAn    Ml                                                                         '. " 

0.8965 

0.9793 

0.9586 

0875  

Bergen-Passatc.  NJ 

Bergen,  NJ                    ' « 

1.2150 

1.0430 

1.0660 

0880  

Billings,  MT 

Yellowstone.  MT ' 

0.9022 

0.9804 

0.9609 

0920  

Biloxi-Gulfport-Pascagoula.  MS 
Hancock,  MS 
Harrison.  MS 

- 

larkonn   MS                                                                   : 

0.8757 

0.9751 

0.9503 

0960  

Binghamton.  NY 

Broome.  NY 

Tioga.  NY  • • 

0.8341 

0.9668 

0.9336 

1000  

Birmingham.  AL 

Blount.  AL 

" 

Jefferson,  AL 

St.  Clair.  AL 

Shelby,  AL ■ 

0.9222 

0.9844 

0.9689 
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Table  1  .—Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges 

From  July  1 ,  2003  Through  June  30,  2004— Continued 


Occurring 


MSA 


1010 

1020 
1040 
1QB0 

1123 


1125 
1145 
1150 
1240 
1260 
1280 

1303 
1310 


1320 

1350 
1360 
1400 
1440 

1480 
1520 


Urban  area 
(Constituent  counties) 


Bismarck,  ND 

Burleigh,  ND 

Morton,  ND  

Bloomlngton,  IN 

Monroe,  IN 

Bloomington-Normal,  IL 

McLean,  IL • 

Boise  City,  ID     • 

Ada,  ID 

Canyon,  ID  

Boston-Worcester-Lawrence-Lowell-Brockton, 

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Norlolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillst)orough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH  

Bouider-Longmont,  CO 

Boulder.  CO •• 

Brazoria,  TX 

Brazoria,  TX 

Bremerton,  WA 

Kitsap,  WA 

Brownsville-Harlingen-San  Benito,  TX 

Cameron,  TX  ._ 

Bryan-College  Station,  TX 

Brazos,  TX -.... 

Buffalo-Niagara  Falls,  NY 

Erie,  NY 

Niagara,  NY 

Buriington,  VT 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT  .'. 

Caguas,  PR 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

GuralK),  PR 

San  Lorenzo,  PR ..'.... 

Canton-Massillon,  OH 

Carroll,  OH 

Starts,  OH 

Casper,  WY 

Natrona,  WY 

Cedar  Rapids,  lA 

Linn,  lA  

Champaign-Urbana,  IL 

Champaign,  IL  

Charieston-North  Charieston, 

Beri<eley,  SC 

Charieston.  SC 

Dorchester,  SC 

Charieston,  WV 

Kanawha,  WV 

Putnam,  WV  

Chariotte-Gastonia-Rock  Hill, 

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg, 

Rowan,  NC 

Stanly,  NC 

Union,  NC 


MA-NH  (NH  Hospitals) 


SC 


NC-SC 


NC 


Full 
wage 
Index  ^ 


0.7972 
0.8907 
0.9109 

0.9310 


1.1229 
0.9689 


0.8535 
1.0944 
0.8880 
0.8821 

0.9365 
1.0052 


Vs 

wage 
index  ^ 


0.4371 

0.8932 
0.9690 
0.9056 
1.0635 

0.9235 
0.8898 


0.9594 
0.9781 
0.9822 

0.9862 


1.0246 
0.9938 
0.9707 
1.0189 
0.9776 
0.9764 

0.9873 
1.0010 


0.8874 

0.9786 
0.9938 
0.9811 
1.0127 

0.9847 
0.9780 


2/5 

wage 
index  3 


0.9189 
0.9563 
0.9644 

0.9724 


1.0492 
0.9876 
0,9414 
1.0378 
0.9552 
0.9528 

0.9746 
1,0021 


0.7748 

0.9573 
0.9876 
0.9622 
1.0254 

0.9694 
0.9559 
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TABLE  1.— PROPOSEd  LONG-TERM  CARE  HOSPITAL  WAGE  INDEX  FOR  URBAN  AREAS  FOR  DISCHARGES  OCCURRING^ 

From  July  1 ,  2003  Through  June  30,  2004— Continued 


MSA 


1620 
1640 


1540 
1560 

1580 
1600 


1660 
1680 

1720 
1740 
1760 

1800 
1840 

1880 


Urban  area 
(Constituent  counties) 


Yoric,  SC  

Chariottesville,  VA 

Albemarie,  VA 

Chariottesville  City,  VA 

Fkjvanna,  VA 

Greene,  VA 

Chattanooga,  TN-GA 

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 

Cheyenne,  WY 

Laramie,  WY 

Chk^ago,  IL 

Cook,  IL 

DeKalb,  IL 

DuPage,  IL 

Grundy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

Will,  IL 

Chkio-Paradise,  CA 

Butte,  CA  

Cincinnati,  OH-KY-IN 

Dearborn,  IN 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH 

Heimilton,  OH 

Warren,  OH 

Claritsville-Hopkinsville,  TN-KY 

Christian,  KY 

Montgomery,  TN 

Cleveland-Lorain-Elyria,  OH 

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH  

Cotorado  Springs,  CO 

El  Paso,  CO  

Columbia,  MO 

Boone,  MO  

Columbia,  SC 

Lexington,  SC 

Rchland.  SC  

Cokimbus,  GA-AL 

Russell,  AL 

Chattahoochee,  GA 

Harris,  GA 

Muscogee,  GA 

Columbus,  OH 

Delaware,  OH 

FairfieW,  OH 

Franklin,  OH 

Lk*ing.  OH 

Madison,  OH 

Pk^kaway,  OH 

Corpus  Christi,  TX 


Full 
wage 
index  ^ 


wage    {    wage 
index  2      index  3 


0.9875      0.9975 


1.0438 


0.8976 
0.8628 


1.1044 
0.9745 


0.9381 


0.8406 


0.9670 
0.9916 
0.8496 

t).9307 
0.8374 


0.9751 


1.0088 


0.9795 
0.9726 


1.0209 
0.9949 


0.9876 


0.9681 


0.9934 
0.9983 
0.9699 

09861 
0.9675 


09950 


0.9950 


1.0175 


0.9590 
0.9451 


1.0418 
0.9898 


0.9752 


0.9362 


09868 
0.9966 
0.9398 

0.9723 
09350 


0.9900 
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Table  1. 


-Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 
From  July  1 ,  2003  Through  June  30,  2004 — Continued 


MSA 


1890 
1900 

1920 


1950 
1960 

2000 

2020 

2030 

2040 
2080 

2120 
2160 

2180 

2190 
2200 
2240 

2281 
2290 

2320 


Urban  area 
(Constituent  counties) 


Nueces,  TX 

San  Patricio,  TX  

Corvallis,  OR 

Benton,  OR 

Cumberiand,  MQ-WV  (WV  Hospital) 

Allegany,  MD 

Mineral,  WV 

Dallas,  TX 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt,  TX 

Kaufman,  TX 

Rockwall,  TX  

Danville,  VA 

Danville  City,  VA 

Pittsylvania,  VA  

Davenport-Moline-Rock  Island,  lA-tL 

Scott,  lA 

Henry.  IL 

Rock  Island,  IL  

Dayton-Springfield,  OH 

Clark,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH  '. 

Daytona  Beach,  FL 

Flagler,  FL 

Volusia,  FL 

Decatur,  AL 

Lawrence,  AL 

Morgan,  AL 

Decatur,  IL 

Macon,  IL 

Denver,  CO 

Adams,  CO 

Arapahoe,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO  

Des  Moines,  lA 

Dallas,  lA 

Polk,  lA 

Warren,  lA  

Detroit,  Ml 

Lapeer,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair,  Ml 

Wayne,  Ml  

Dothan,  AL 

Dale,  AL 

Houston,  AL 

Dover,  DE 

Kent,  DE  ... 

Dubuque,  lA 

Dubuque,  lA  

Duluth-Superior,  MN-WI 

St.  Louis,  MN 

Douglas,  Wl  

Dutchess  County,  NY 

Dutchess,  NY  

Eau  Claire.  Wl 

Chippewa,  Wl 

Eau  Claire,  Wl  

El  Paso.  TX 


Full 
wage 
index  ^ 


0.8729 
1.1453 

0.7847 


0.9998 
0.8859 

0.8835 

0.9282 

0.9071 

0.8973 
0.8055 


1.0601 


0.8791 


1.0448 

0.8137 
0.9356 
0.8795 

1.0368 
1.0684 

0.8952 


wage 
index  2 


0.9746 
1.0291 

0.9569 


1.0000 
0.9772 

0.9767 

0.9856 

0.9814 

0.9795 
0.9611 


1.0120 


0.9758 


1.0090 

0.9627 
0.9871 
0.9759 

1.0074 
1.0137 

0.9790 


wage 
index  3 


0.9492 
1.0581 

0.9139 


0.9999 
0.9544 

0.9534 

0.9713 

0.9628 

0.9589 
0.9222 


1.0240 


0.9516 


1.0179 

0.9255 
0.9742 
0.9518 

1.0147 
1.0274 

0.9581 
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Table  1. ^Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1 ,  2003  Through  June  30,  2004 — Continued 


MSA 


2330 
2335 
2340 
2360 
2400 
2440 

2520 

2560 
2580 

2620 

2640 
2650 

2655 
2670 
2680 
2700 
2710 

2720 

2750 
2760 

2800 

2840 

2880 
2900 
2920 


Urbein  area 
(Constituent  counties) 


El  Paso,  TX  

Elkhart-Goshen,  IN 

Elkhart,  IN 

Elmira,  NY 

Chemung,  NY  .... 
Enid.  OK 

GarfieW,  OK 

Erie,  PA 

Erie.  PA  


Eugene-SpringfieW,  OR 

Lane,  OR 

Evansville-Henderson,  IN-KY  (IN  Hospitals) 

Posey,  IN 

Vanderburgh,  IN 

Wanick.  IN 

Henderson,  KY  

Fargo-Moortiead,  ND-MN 

Clay,  MN 

Cass,  ND  : 

Fayetteville,  NC 

Cumberland,  NC 

Fayetteville-Springdale-Rogers.  AR 

Benton,  AR 

Washington,  AR  

Flagstaff,  AZ-4JT 

Coconino,  AZ 

Kane,  UT  

Flint,  Ml 

Genesee,  Ml 

Ftorence,  AL 

Colbert,  AL 

Lauderdale,  AL 

Ftorence,  SC 

Florence,  SC  

Fort  Collins-Loveland,  CO 

Larimer,  CO 

Ft.  Lauderdale,  FL 

Broward,  FL 

Fort  Myers-Cape  Coral,  FL' 

Lee,  FL  '. 


Fort  Pierce-Port  St.  Lucie,  FL 

Martin,  FL 

St.  Lucie,  FL 

Fort  Smith,  AR-OK 

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK  

Fort  Walton  Beach,  FL 

Okaloosa,  FL 

Fort  Wayne,  IN 

Adams,  IN 

Allen,  IN 

De  Kalb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN  

Forth  Worth-Arlington,  TX 

Hood,  TX 

Johnson,  TX 

Parker,  TX 

Tarreint,  TX  

Fresno,  CA 

Fresno,  CA 

Madera,  CA 

Gadsden,  AL 

Etowah,  AL  ...'. 

Gainesville,  FL 

Alachua,  FL  

Galveston-Texas  City,  TX 


Full 
wage 
index  ^ 


0.9265 
0.9722 
0.8416 
0.8376 
0.8925 
1.0944 

0.8177 

0.9684 
08889 

0.8100 

1.0682 

1.1135 

0.7792 
0.8780 
1.0066 
1.0297 
0.9680 

0.9823 

0.7895 
0.9693 


0.9457 

0.9446 

1.0169 
0.8505 
0.9871 


wage 
index  2 


0.9653 
0.9944 
0.9683 
0.9675 
0.9785 
1.0189 

0.9635 

0.9937 
0.9778 

0.9620 

1.0136 
1.0227 

0.9558 
0.9756 
1.0013 
1.0059 
0.9936 

0.9965 

0.9579 
0.9939 


0.9891 

0.9889 

1.0034 
0.9701 
0.9974 


% 
wage 
index3 


0.9706 
0.9889 
0.9366 
0.9350 
0.9570 
1.0378 

0.9271 

0.9874 
0.9556 

0.9240 

1.0273 
1.0454 

0.9117 
0.9512 
1.0026 

1.0119 
0.9872 

0.9929 

0.9158 
0.9877 


0.9783 

0.9778 

1  0068 
0.9402 
0.9948 
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Table  l.— Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1 ,  2003  Through  June  30,  2004— Continued 


MSA 


2960 

2975 

2980 
2985 

2995 
3000 

3040 
3060 
3080 
3120 


3150 
3160 

3180 
3200 
3240 

3283 

3285 
3290 

3320 
3350 


Urban  area 
(Constituent  counties) 


Galveston,  TX 
Gary.  IN 
Lake. IN 
Porter.  IN  


Glens  Falls.  NY 
Warren,  NY 
Washington,  NY 

Goldstx>ro.  NC 

Wayne,  NC 


Grand  Forks,  ND-MN 

Polk.  MN 

Grand  Forks,  ND  

Grand  Junctkxi,  CO 

Mesa,  CO  

Grand  Rapids-Muskegon-Holland,  Ml 

Allegan.  Ml 

Kent.  Ml 

Muskegon,  Ml 

Ottawa,  Ml  

Great  Falls,  MT 

Cascade,  MT  

Greeley,  CO 

Weld,  CO 

Green  Bay,  Wl 

Brown,  Wl  

Greensboro-Winston-Salem-High  Point,  NC 

Alamance,  NC 

DavkJson,  NC 

Davie,  NC 

Forsyth,  NC 
Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC  

Greenville,  NC 

Pitt.  NC  

Greenville-Spartanburg-Anderson,  SC 

Anderson,  SC 

Cherokee,  SC 

Greenville.  SC 

Pickens,  SC 

Spartanburg,  SC 

Hagerstown,  MD 

Washington,  MD  

Hamilton-Middletown,  OH 

Butler,  OH 

Harrisburg-Lebanon-Carlisle,  PA 

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA  a 

Hartford,  CT 

Hartford,  CT 

LitchfieW,  CT 

Middlesex,  CT 

Tolland,  CT 

2Hattiesburg.  MS 

Forrest,  MS 

Lamar,  MS 

Hickory-Morganton-Lenoir,  NC 

Alexander,  NC 

Burke,  NC 

Caldwell,  NC 

Catawba,  NC 

Honolulu,  HI 

Honolulu,  HI 

Houma,  LA 

Lafourche,  LA 

Terretxjnne,  LA  


Fun 
wage 
index  ^ 


0.9465 

0.9584 

0.8281 
0.8892 

0.8897 
0.9456 

0.9525 
0.8950 
0.9237 
0.9502 


0.9282 
0.9100 


0.9122 
0.9268 
0.9418 

0.9223 

1.1549 
0.7659 

0.9028 
1.1457 

0.8317 


wage 
index  2 


0.9893 

0.9917 

0.9656 
0.9778 

0.9779 
0.9891 

0.9905 
0.9790 
0.9847 
09900 


0.9856 
0.9820 


0.9824 
0.9854 
0.9864 

0.9845 

1.0310 
0.9532 

0.9806 
1.0291 


wage 
index  3 


0.9786 

0.9834 

0.9312 
0.9557 

0.9559 
0.9782 

0.9810 
0.9580 
0.9695 
0.9801 


0.9713 
0.9640 


0.9649 
0.9707 
0.9767 

0.9689 

1.0620 
0.9064 

0.9611 
1.0583 


0.9663   0.9327 
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Table  1  .—Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  areas  for  Discharges  Occurring 

From  July  1 ,  2003  Through  June  30,  2004— Continued 


MSA 


Urt>an  area 
(Constituent  counties) 


FuH 
wage 
fndex^ 


Vs 
wage 
Index  2 


wage 
index  3 


3360 

3400 

3440 
3480 


3500 
3520 
3560 

3580 
3600 

3605 
3610 
3620 
3640 
3660 


3680 

3700 
3710 

3720 


Houston,  TX 

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Liberty.  TX 

Montgomery,  TX 

Waller,  TX 

Huntington-Ashland,  WV-KY-OH 

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne.  WV  

Huntsville,  AL 

Limestone,  AL  , 

Madison,  AL  

Indianapolis,  IN 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN  i-  , 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 

Iowa  City,  lA 

Johnson,  lA  

Jackson,  Ml 

Jackson,  Ml 

Jackson,  MS 

Hinds,  MS 

Madison,  MS 

Rankin,  MS 

Jackson,  TN 

Madison,  TN 

Chester,  TN  

Jacksonville,  FL 

Clay,  FL 

Duval.  FL 

Nassau,  FL 

St.  Johns,  FL 

Jacksonville,  NC' 

Onslow,  NC  

Jamestown,  NY 

Chautauqua,  NY 

Janesville-Beloit,  Wl 

Rock,  Wl 

Jersey  City,  NJ 

Hudson,  NJ 

Johnson  City-Kingsport-Bristol,  TN-VA 

Carter.  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott.  VA 

Washington,  VA 

Johnstown,  PA 

Cambria,  PA 

Somerset,  PA s 

Jonesttoro,  AR 

Craighead.  AR 

Joplin,  MO 

Jasper,  MO 

Newton.  MO 

Kalamazoo-Battlecreek,  Ml 


0.9892 


0.9636 


0.9717 
0.9587 
0.9532 

0.8607 
0.9275 

0.9381 
0.8239 
0.7976 
0.9849 
1.1190 


0.8268 

0.8329 
0.7749 


0.9978 


0.9927 


0.8903  0.9781   0.9561 


0.9943 
0.9917 
0.9906 

0.9721 
0.9855 

0.9876 
0.9648 
0.9595 
0.9970 
1.0238 


0.9654 

0.9666 
0.9550 


0.8613   0.9723  0.9445 


0.9957 


0.9854 


0.9887 
09835 
0.9813 

0.9443 
0.9710 

0.9752 
0.9296 
0.9190 
0.9940 
1.0476 


0.9307 

0.9332 
0.9100 
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TABLE  1  —PROPOSED  LONG-TERM  CARE  HOSPITAL  WAGE  INDEX  FOR  URBAN  AREAS  FOR  DISCHARGES  OCCURRING 

From  July  1,  2003  Through  June  30,  2004— Continued 


MSA 


3740 
3760 


3800 
3810 

3840 


3850  . 
3870  . 
3080  . 

3920  . 

3960  . 
3980 
4000 
4040 

4080 
4100 
4120 

4150 
4200 
4243 
4260 


Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml  

Kankakee,  IL 

Kankakee,  IL  

Kansas  City,  KS-MO 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO  

Kenosha,  Wl 

Kenosha,  Wl 

Killeen-Temple,  TX 

Bell,  TX 

Coryell,  TX 

Knoxville,  TN 

Anderson,  TN 

Btount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN  

Kokomo,  IN 

Howard,  IN 

Tipton,  IN 

La  Crosse,  WI-MN 

Houston,  MN 

La  Crosse,  Wl  

Lafayette,  LA 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA  

Lafayette,  IN 

Clinton,  IN 

Tippecanoe,  IN  

Lake  Charles,  LA 

Calcasieu,  LA  

Lakeland-Winter  Haven,  FL 

Polk,  FL  

Lancaster,  PA 

Lancaster,  PA 

Lansing-East  Lansing,  Ml 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml  

Laredo,  TX 

Webb,  TX  

Las  Cruces,  NM 

Dona  Ana,  NM 

Las  Vegas,  NV-AZ 

Mohave,  AZ 

Clark,  NV 

Nye,  NV  : 

Lawrence,  KS 

Douglas,  KS  

Lawton,  OK 

Comanche,  OK 

Lewiston-Aubum,  ME 

Androscoggin,  ME  

Lexington,  KY 
Bourt>on,  KY 


Urban  area 
(Constituent  counties) 


Full 
wage 
index' 


1.0595 
1.0790 


0.9736 
0.9686 

1.0399 


Vs 
wage 
index  2 


0.8970 
0.8971 
0.9400 

0.8452 

0.9278 
0.7965 
0.9357 
0.9078 

0.9726 
0.8472 
0.8745 

1.1521 
0.8323 
0.8315 
0.9179 


1.0119 
1.0158' 


0.9947 
0.9937 

1.0080 


0.9794 
0.9794 
0.9880 

0.9690 

0.9856 
0.9593 
0.9671 
0.9816 

« 

0.9945 
0.9694 
0.9749 

1.0304 
6.9665 
0.9663 
0.9836 


% 
wage 
indey^ 


1.0238 
1.0316 


0.9894 
0.9874 

1.0160 


0.9588 
09588 
0.9760 

0.9381 

0.9711 
0.9186 
0.9743 
0.9631 

0.9890 
0.9389 
0.9498 

1.0608 
0.9329 
0.9326 
0.9672 
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Table  1 . — Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1 ,  2003  Through  June  30,  2004 — Continued 


MSA 


Urt}an  area 
(Constituent  counties) 


Full 
wage 
index' 


Vs 

wage 
index  2 


wage 
index  3 


4320 

4360 
4400 

4420 

4480 
4520 

4600 
4640 

4680 

4720 
4800 

4840 

4880 
4890 
4900 
4920 

4940 


Clark.  KY 

Fayette,  KY 

Jessamine.  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY  

Lima,  OH 

Allen.  OH 

Auglaize,  OH  _ 

Lincoln,  NE 

Larwaster,  NE r. 

Uttle  Rock-North  Little  Rock,  AR 

Faulkner,  AR 

Lonoke.  AR 

Pulaski,  AR 

Saline.  AR  

Longview-Marshall.  TX 

Gregg.  TX 

Harrison.  TX 

Upshur,  TX  

Los  Angeles-Long  Beach,  CA 

Los  Angeles,  CA  

'  Louisville,  KY-IN 

Clark,  IN 

Royd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham.  KY  


Lubbock,  TX 

Lubbock,  TX  

Lyrx:hburg,  VA 

Amherst,  VA 

Bedford.  VA 

Bedford  City.  VA 

CarJTpbeH.  VA 

LynchtHJrg  City,  VA  

Macon.  GA 

Bibb.  GA 

Houston,  GA 

Jones.  GA 

Peach.  GA 

Twiggs.  GA 

Madison,  Wl 

Dane. Wl  

Mansfield.  OH 

Crawford.  OH 

Rrchland.  OH  

Mayaguez.  PR 

Anasco,  PR 

Cabo  Rojo,  PR 

Hormigueros,  PR 

Mayaguez.  PR 

Sabana  Grande.  PR 

San  German.  PR 

McAllen-Edinburg-Mission,  TX 

Hidalgo.  TX 

Medford-Ashland.  OR 

Jackson.  OR 

Melboume-Titusville-Palm  Bay.  FL 

Brevard,  FL 

Memphis.  TN-AR-MS 

Crittenden.  AR 

DeSoto,  MS 

Fayette.  TN 

Shelby,  TN 

■  Tipton.  TN 

Merced.  CA 


0.8581 

0.9483 
0.^92 

0.9097 


0.9276 
0.9646 


0.9219 


0.9204 
1.0467 

0.8900 


0.4914 
0.8428 
1.0498 
1.0253 


0.8920 


0.9716 

0.9897 
0.9978 

0.9819 


0.8629      0.9726 
1.2001       1.0400 


0.9855 
0.9929 


0.9844 


0.9841 
1.0093 

0.9780 


0.8983 
0.9686 
1.0100 
1.0051 


0.9432 

0.9793 
0.9957 

0.9639 

0.9452 
1.0800 


0.9710 
0.9858 


0.9688 


0.9682 
1.0187 

0.9560 


0.7966 
0.9371 
1.0199 
1.0101 


0.9784      0.9568 
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Table  1  —Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1 ,  2003  Through  June  30,  2004— Continued 


MSA 


5000 
5015 

5080 
5120 


Urt)an  area 
(Constituent  counties) 


5140 
5160 

5170 
5190 

5200 
5240 

5280 
5330 
5345 
5360 


5380 
5483 

5523 
5560 


Merced,  CA  

Miami,  FL 

Dade,  FL 

Middlesex-Somerset-Hunterdon,  NJ 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset,  NJ r. 

Milwaukee-Waukesha,  Wl 

Milwaukee,  Wl 

Ozaukee, Wl 

Washington,  Wl 

Waukesha,  Wl  

Minneapolis-St.  Paul,  MN-WI 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Sherthjrne,  MN 

Washington,  MN 

Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl  

Missoula,  MT 

Missoula,  MT 

Mobile,  AL 

Baldwin,  AL 

Mobile,  AL  ■• 

Modesto,  CA 

Stanislaus,  CA 

Monmouth-Cteean,  NJ 

Monmouth,  NJ 

Ocean,  NJ  

Monroe,  LA 

Ouachita,  LA 

Montgomery,  AL 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 

Muncie,  IN 

Delaware,  IN 

Myrtle  Beach,  SC 

Hony,  SC 

Naples,  FL 

Collier,  FL 

Nashville,  TN 

Cheatham,  TN 

Davidson.vTN 

Dickson,  TN 

Robertson,  TN 

Rutherford  TN 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN  

Nassau-Suffolk,  NY 
Nassau,  NY 

Suffolk,  NY 

New  Haven-Bhdgeport-Stamford-Wateitxiry- 

Danbury,  CT 

Fairfield,  CT 

New  Haven.  CT 

New  London-Nowrich,  CT 

New  London,  CT 

New  Orleans,  LA 

Jefferson,  LA 

Orleans.  LA 


Full 
wage 
index  ^ 


0.9742 
0.9802 

1.1213 
0.9893 


wage 
index  2 


0.9948 
0.9960 

1.0243 
0.9979 


1.0903 
0.9157 

0.8108 
1.0498 

1.0674 
0.8137 

0.7734 
0.9284 
0.8976 
0.9754 


1.0181 
0.9831 


wage 
index  3 


0.9578 
1.3357 

1.2408 
1.1767 


0.9897 
0.9921 

1.0485 
0.9957 


0.9916 
1.0671 

1.0482 
1.0353 


1.0361 
0.9663 


0.9622 

0.9243 

1.0100 

1.0199 

1.0135 

1.0270 

0.9627 

0.9255 

0.9547 

0.9094 

0.9857 

0.9714 

0.9795 

0.9590 

0.9951 

0.9902 

0.9831 
1.1343 

1.0963 
1.0707 


Federal  Register / Vol.  68,  No.  45 /Friday,  March  7,  2003 / Proposed  Rules 


11277 


Table  1 . — Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1,  2003  Through  June  30,  2004— Continued 


MSA 

Urban  area 
(Constituertt  counties) 

Full 
wage 
irtdex^ 

Vs 
wage 
index  2 

wage 
index  3 

Plaquemines,  LA 

St.  Bemard,  LA 

St.  Charles,  LA 

• 

St.  James,  LA 

St.  John  The  Baptist.  LA 

^ 

St.  Tammany,  LA  , _ 

0.9046 

0.9809 

0.9618 

5600  

New  York,  NY 

Bronx,  NY 
Kings,  NY 
New  York,  NY 
Putnam,  NY 
Queens,  NY 
Richmond,  NY 
Rockland,  NY 

• 

Westchester,  NY 

1.4414 

i.osaT 

1.1766 

5640  

Newark,  NJ 

Essex,  NJ 

Monis,  NJ                                                                              .                              . 

Sussex,  NJ 

Union.  NJ 

Wan-en  NJ  _ 

1.1381 

1.0276 

1.0552 

5660  

Newburgh,  NY-PA 

Orange,  NY 

• 

Pike,  PA .% 

1.1387 

1.0277 

1.0555 

5720  

Norfolk-Virginia  Beach-Newport  News,  VA-NC 

Currituck,  NC                                                                                               - 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City,  VA 

Isle  of  Wight,  VA 

James  City,  VA             .                                                                                   •    ^ 

Mathews,  VA                                                                                                        '        . 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City  VA 

Williamsburg  City,  VA                                                   .                          ^ 

York  VA : ; : ; 

0.8574 

0.9715 

0.9430 

5775  

Oakland,  CA 

Alameda,  CA 

Contra  Costa.  CA 

1.5072 

1.1014 

1.2029 

5790  

Ocala,  FL 

Marion   FL                                     

0.9402 

0.9880 

0.9761 

5800  

Odessa-Midland,  TX 

Ector,  TX 

Midland  TX                       

0.9397 

0.9879 

0.9759 

5880  

Oklahoma  City,  OK 

Canadian,  OK 

'Cleveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie  OK 

0.8900 

0.9780 

0.9560 

5910  

Olympia,  WA 

Thurston.  WA  ; 

1.0960 

1.0192 

1.0384 

5920  

Omaha,  NE-IA 

Pottawattamie.  lA 

Cass.  NE                                  . 

Douglas,  NE 

Sarpy.  NE 

Washinoton^  NE                       

0.9978 

0.9996 

0.9991 

5945  

Orange  County,  CA 

Oranoe  CA                                   

1.1474 

1.0295 

1.0590 

5960  

Orlando,  FL 
Lake,  FL 
Orange,  FL 
Osceola,  FL 
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Table  1  —Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1 ,  2003  Through  June  30,  2004— Continued 


MSA 


5990 
6015 
6020 

6080 

6120 

6160 


Urban  area 
(Constituent  counties) 


6200 

6240 
6280 

6323 
6340 
6360 

6403 
6440 

6483 

6520 
6560 


Full 
wage 
index  ^ 


wage 
index  2 


0.9640 
0.8344 
0.8865 


0.8127 
0.8610 

0.8739 


1.0713 

0.9820 
0.7962 


Seminole,  FL  • 

Owensboro,  KY 

Daviess,  KY 

Panama  City,  FL 

Bay,  FL 

Parkersburg-Marietta,  WV-OH 

Washington,  OH 

Wood,  WV ■ 

Pensacola,  FL 

Escambia,  FL' 

Santa  Rosa,  FL  •'• 

Peoria-Pekin,  IL 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL ■ - 

Philadelphia,  PA-NJ 

Burlington,  NJ 

Camden,  NJ  »  , 

Gloucester,  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA  ' 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  PA  •, 

Phoenix-Mesa,  AZ  •  . 

Maricopa,  AZ 

Pinal,  AZ 

Pine  Bluff,  AR 

Jefferson,  AR r 

Pittsburgh,  PA 

Allegheny,  PA  . 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 

Washington,  PA  • 

Westmoreland,  PA  - 

Pittsfield,  MA 

Berkshire,  MA r 

Pocatello,  ID 

Bannock,  ID 

Ponce,  PR 

Guayanllla,  PR  ' 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR 

Vlllalba,  PR 

Yauco,  PR  

Portland,  ME 

Cumberland,  ME  ' 

Sagadahoc,  ME 

York,  ME • * 

Portland-Vancouver,  OR-WA  • 

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR  - 

Washington,  OR         ' 

Yamhill,  OR 

Clark,  WA  • 

Providence-Warwick-Pawtucket,  Rl 
Bristol,  Rl 
Kent,  Rl 

Newport,  Rl  , 

Providence,  Rl 

Washington,  Rl • 

Provo-Orem,  UT 

Utah,  UT  ■■ 

Pueblo.  CO                               '  ,  ^„„^ 

Puebk).  CO '  0^20 


0.9365 
1.0235 
0.9372 


0.5169 


0.9794 


1.0667 


1.0854 
0.9984 


0.9928 
0.9669 
0.9773 

0.9625 

0.9722 

0.9748 


1.0143 

0.9964 
0.9592 


2/5 

wage 
index  ^ 


0.9873 
1.0047 
0.9874 


0.9034 


0.9959 


1.0133 


1.0171 
0.9997 
0.9764 


0.9856 
0.9338 
0.9546 

0.9251 

0.9444 

0.9496 


1.0285 

0.9928 
0.9185 


0.9746 
1.0094 
0.9749 


0.8068 


0.9918 


1.0267 


1.0342 
0.9994 
0.9528 


Federal  Register / Vol.  68,  No.  45 /Friday,  March  7,  2003 / Proposed  Rules 


11279 


Table  1.— Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1,  2003  Through  June  30,  2004— Continued 


MSA 

Urban  area 
(Constituent  counties) 

Fun 
wage 
index  ^ 

Vs 
wage 
index  2 

wage 
index  3 

6580  

Punta  Gorda,  FL 

Charlotte,  FL , 

0.9218 

0.9844 

0.9687 

6600  

Racine.  Wl 

RacJrie  Wl '. 

0.9334 

0.»367 

0.9734 

6840  

Raleigh-Durfiam-Chapel  Hill.  NC 

Chatham,  NC                                                                      ,                                                    . 

Durham,  NC 

Franklin,  NC 

- 

•• 

Johnston.  NC 

Orange,  NC 

Wake  NC 

0.9990 

0.9998 

0.9996 

6660  

Rapid  City,  SD 

Pennington,  SD  .". _ 

0.8846 

0.9769 

0.9538 

6680  

Reading.  PA 

Berks  PA 

0.9295 

0.9859 

0.9718 

6690  

Redding,  CA 

Shasta  CA .^ 

1.1135 

1.0227 

1.0454 

6720  

Reno,  NV                                              .           • 

Washoe  NV  '. .' 

1.0648 

1.0130 

1 .0259 

6740  

Richland-Kennewick-Pasco,  WA 

Benton,  WA 

Franklin  WA 

1.1491 

1.0296 

1.0596 

6760  

Richmond-Petersburg,  VA 

« 

Charies  City  County,  VA 

Chesterfield,  VA                                                 '      • 

Colonial  Heights  City,  VA 

> 

Dinwiddle,  VA                                                                 .                     ,          - 

Goochland,  VA                                                                              , 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

" 

Powhatan,  VA 

Prince  George,  VA 

Richmond  Citv  VA    

0.9477 

0.9895 

0.9791 

6780  

Riverslde-San  Bemardino.  CA 
Riverside.  CA 

San  Bemardino  CA  .- 

1.1365 

1.0273 

1.0546 

6800  

Roanoke,  VA 

Botetourt,  VA 

Roanoke.  VA                                                                     ■                                                    - 

Roanoke  City,  VA              , 

■ 

Salem  Citv  VA                                        '    „ 

0.8614 

0.9723 

0.9446 

6820  

Rochester,  MN 

Olmsted  MN 

1.2139 

1.0428 

10856 

6840 

Rochester,  NY 

Genesee,  NY 

, 

Livingston,  NY 

Monroe,  NY 
Ontario.  NY 
Orleans,  NY                                                                                                               ■          ^ 

■ 

.■ 

Wavne  NY                              .              

0.9194 

0.9839 

0.9678 

6880  

Rockford,  IL                                                                                                    * 
Boone.  IL 
Ogle,  IL 

« 

« Winnebaoo  IL                                             

0.9625 

0.9925 

09850 

6895  

Rocky  Mount,  NC 
Edgecombe,  NC                                                  , 

■ 

Nash  NC                      

0.9228 

0.9846 

0.9691 

6920  

Sacrantento.  CA             •               * 

El  Dorado,  CA 

Placer,  CA 

Sacramento  CA 

1.1500 

1.0300 

1.0600 

6960  

Saginaw-Bay  City-Midland,  Mi 

Bay,  Ml 

Midland.  Ml 

■    Saginaw.  Ml * - *. 

0.9650 

0.9930 

0.9860 

6980  

St.  Cloud.  MN 

■ 
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Table  1  —Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

From  July  1 ,  2003  Through  June  30,  2004— Continued 


MSA 


7000 


7040 


7080 

7120 
7160 

7200 
7240 

7320 
7360 

7400 
7440 


Benton,  MN 

Stearns,  MN  

St.  Joseph,  MO 
Andrew,  MO 

Buchanan,  MO  

St.  Louis,  MO-IL 
Clinton,  IL 
Jersey,  IL 
Madison,  IL  , 

Monroe,  IL  I 

St.  Clair,  IL  ' 

Franklin,  MO 
Jefferson,  MO 
Lincoln,  MO 
St.  Charles,  MO 
St.  Louis,  MO 
St.  Louis  City,  MO 

Warren,  MO 

Salem,  OR 
Marion,  OR  « 

Polk,  OR  

Salinas,  CA 

Monterey,  CA  

Salt  Lake  City-Ogden,  UT 
Davis,  UT 
Salt  Lake.  UT 

Weber,  UT  

San  Angelo,  TX 

Tom  Green,  TX  

San  Antonio,  TX 
Bexar,  TX 
Comal,  TX 
Guadalupe,  TX 

Wilson.  TX  

San  Diego,  CA 

San  Diego,  CA 

San  Francisco,  CA 
Marin,  CA 
San  Francisco,  CA 

San  Mateo.  CA 

San  Jose,  CA 

Santa  Clara,  CA  

San  Juan-Bayamon,  PR 
Aguas  Buenas,  PR 
Barceloneta,  PR 
Bayamon,  PR 
Canovanas,  PR 
Carolina,  PR 
Catano,  PR 
Ceiba,  PR 

Comerio,  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Florida,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito,  PR 

Rio  Grande,  PR 

San  Juan.  PR 

Toa  AHa,  PR 

Toa  Baja,  PR 


Urban  area 
(Constituent  counties) 


Full 
wage 
index' 


0.9700 


0.9544 


0.8855 

1.0500 
1.4623 


0.8374 

0.8753 
1.1131 

1.4142 
1.4145 


0.9940 


0.9909 


0.9771 

1.0100 
1.0925 


0.9945     0.9989 


0.9675 

0.9751 
1.0226 

1.0828 
1.0829 


Vs  % 

wage 
index  3 


0.9880 


0.9818 


0.9542 

1.0200 
1.1849 

0.9978 
0.9350 

0.9501 , 
1.0452 

1.1657 
1.1658 
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Table  1  .—Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  Occurring 

FROM  July  1 ,  2003  Through  June  30,  2004 — Continued 


MSA 


Urban  area 
(Constituent  counties) 


Full 
wage 
index' 


'A 
wage 
irxJex* 


wage 
index  3 


7460 
7480 
7485 
7490 

7500 
7510 

7520 
7560 

7600 

7610 
7620 
7640 
7680 

7720 

7760 

7800 
7840 
7880 

7920 

8003 

8050 
8080 

8120 


Tmjilk)  Alio,  PR 

Vega  Alta,  PR 

Vega  Baja,  PR 

Yabucoa,  PR  

San  Luis  Obispo-Atascadero-Paso  Robles,  CA 

San  Luis  Obispo,  CA 

Santa  Bart>ara-Santa  Maria-Lompoc,  CA 

Santa  Bartiara,  CA 

Santa  Cruz-WatsonviMe,  CA 

Santa  Cruz,  CA 

Santa  Fe,  NM 

Los  Alamos,  NM 

Santa  Fe,  NM 

Santa  Rosa,  CA 

Sonoma,  CA 

Sarasota-Bradenton,  FL 

Manatee,  FL 

Sarasota,  FL 

Savannah,  GA 

Bryan,  GA 

Chatham,  GA 

Effingham,  GA  

Scranton— Witkes-Barre-Hazleton,  PA 

Columt>ia,  PA 

Lackawanna,  PA 

Luzerne,  PA 

Wyoming,  PA , 

Seattle-Bellevue-Everett,  WA 

Island,  WA 

King,  WA 

Snohomish,  WA 

Sharon,  PA 

Mercer,  PA 

Sheboygan,  Wl  ■*►- 

Sheboygan,  Wl 

Sherman-Denison,  TX 

Grayson,  TX  

Stweveport-Bossier  City,  LA 

Bossier,  LA 

Caddo,  LA 

Webster,  LA 

Sioux  City,  lA-NE 

Woodbury,  lA 

Dakota,  NE  

Sioux  Falls,  SD 

Lincoln,  SD 

Minnehaha,  SD 

South  Bend,  IN 

St.  Joseph,  IN 

Spokane,  WA 

Spokane,  WA .• 

Springfield,  IL 

Menard,  IL 

Sangamon.  IL 

Springfield,  MO 

Christian,  MO 

Greene,  MO 

Webster,  MO : 

Springfield,  MA 

Hampden,  MA 

Hampshire,  MA 

State  College,  PA 

Centre,  PA 

Steubenville-Weirton,  OH-WV  (WV  Hospitals) 

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV :.... 

Stockton-Lodi,  CA 

San  Joaquin,  CA  


0.4741 
1.1271 
1.0481 
1.3646 

1.0712 
1.3046 

0.9425 
0.9376 

0.8599 

1.1474 
0.7869 
0.8697 
0.9255 

0.8987 

.0.9046 

0.9257 
0.9802 
1.0852 

0.8659 

0.8424 

1.0927 
0.8941 

0.8804 
1.0506 


0.8948 
1.0254 
1.0096 
1.0729 

1.0142 
1.0609 

0.9885 
0.9875 

09720 

1.0295 
0.9574 
0.9739 
0.9851 

0.9797 

0.9809 

0.9851 
0.9960 
1.0170 

0.9732 

0.9685 

1.0185 
0.9788 

0.9761 
1.0101 


0.7896 
1.0506 
1.0192 
1.1458 

1.0285 
1.1218 

09770 
0.9750 

0.9440 

1.0590 
0.9148 
0.9479 
09702 

0.9595 

0.9618 

0.9703 
0.9921 
1.0341 

0.9464 

0.9370 

1.0371 
0.9576 

0.9522 
1.0202 
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Table  1  —Proposed  Lor4G-TERM  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges 

From  July  1,  2003  Through  June  30,  2004— Continued 


Occurring 


MSA 


8140 
8160 

8200 
8240 

8280 

8320 

8360 
8400 

8440 
8480 
8520 
8560 

8600 
8640 
8680 

8720 

8735 
8750 
8760 
8780 
8800 
8840 


Urban  area 
(Constituent  counties) 


Sumter,  SC 

SuiT>ter,  SC 

Syracuse,  NY 

Cayuga,  NY 

Madison,  NY 

Onondaga,  NY 

Oswego,  NY  

Tacoma,  WA 

Pierce,  WA  

Tallahassee,  FL 

Gadsden,  FL 

Leon,  FL 

Tampa-St.  Petersburg-Cleanwater,  FL 

Hernando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 

Ten-e  Haute,  IN 

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 

Texarkana,  AR-Texarkana,  TX 

Miller,  AR 

Bowie,  TX  r 

Toledo.  OH 

Fulton.  OH 

Lucas,  OH 

Wood,  OH 

Topeka,  KS 

Shawnee,  KS 

Trenton,  NJ 

Mercer,  NJ 

Tucson,  AZ 

Pima,  AZ 

Tulsa,  OK 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 

Tuscakx>sa,  AL 

Tuscakx>sa,  AL 

Tyler,  TX 

Smith,  TX 

Utea-Rome,  NY 

Herkimer,  NY 

Onekja,  NY  

Vallejo-FalrfieW-Napa,  CA 

Napa,  CA 

Solano.  CA  

Ventura,  CA 

Ventura,  CA 

Victoria,  TX 

Victoria,  TX 

VIneland-Millville-Bridgeton.  NJ 

Cumberland,  NJ  

Visalia-Tulare-Porterville,  CA 

Tulare.  CA 

Waco.  TX 

McLennan,  TX  

Washington,  DC-MD-VA-WV 

District  of  Columbia,  DC 

Calvert.  MD 

Charies,  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Ariington,  VA 


Full 
wage 
index  ^ 


0.8273 

0.9714 
1.0940 

0.8504 

0.9065 

0.8599 
0.8088 

0.9810 
0.9199 
1.0432 
0.8911 


wage 
index  2 


0.9655 

0.9943 
1.0188 

09701 

09813 

0.9720 
0.9618 

0.9962 
0.9840 
1.0086 
0.9782 


0.8332 
0.8130 
0.9521 

0.8465 

1.3354 
1.1096 
0.8756 

0.9418 
0.8073 


0.9666 
0.9626 
0.9904 

0.9693 

1.0671 
1.0219 
0.9751 
1.0006 
0.9884 
0.9615 


% 
wage 
index  3 


0.9309 

0.9886 
1.0376 

0.9402 

0.9626 

0.9440 
0.9235 

0.9924 
0.9680 
1.0173 
0.9564 


0.9333 
0.9252 
0.9806 

0.9386 

1.1342 
1.0438 
0.9502 
1.0012 
0.9767 
0.9229 


Table  1.— Proposed  Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas  for  Discharges  CXxjurring 

From  July  1,  2003  Through  June  30,  2004 — Continued 


MSA 

Urtan  area 
(Constituent  counties) 

FuH 
wage 
index  ^ 

wage 
index  2 

wage 
index  3 

Clarite,  VA 

Culpeper,  VA 

, 

Fairfax,  VA 

• 

Fairfax  City,  VA 

FaHs  Church  City,  VA 

• 

Fauquier,  VA 

* 

Fredericksburg  City,  VA 

King  George,  VA                                        •                     . 

Loudoun,  VA 

Manassas  City,  VA                                                   .                              ' 

Manassas  Paric  City.  VA 

• 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren,  VA 

Berkeley,  WV. 

Jefferson.  WV ; 

1.0851 

1.0170 

1.0340 

8920  

Waterioo-Cedar  Falls,  lA 

- 

Black  Hawk.  lA 

0.8069 

0.9614 

0.9228 

«940  

Wausau.  Wl 

Marathon,  WI ~ 

0.9782 

0.9956 

0.9913 

8960  

West  Palm  Beach-Boca  Raton,  FL 

Palm  Beach,  FL „ „ , 

0.9939 

0.9988 

0.9976 

9000  

Wheeling,  WV-OH                                                              •     . 
Belmont,  OH 
Marshall,  WV 

Ohio  WV     

0.7670 

0.9R34 

0.9068 

9040  

Wichita,  KS 

Butler,  KS 

Han/ey,  KS               ■ 

Sedawick  KS                          

0.9520 

0.9904 

0.9808 

9080  

Wichita  Falls.  TX 
Archer,  TX 

Wkrhita  TX                     _ : 

0.8498 

0.9700 

0.9399 

9140  

WiUiamsport,  PA 

Lvcomino  PA          _ 

0.8544 

0.9709 

0.9418 

9160  

Wilmington-Newartc,  DE-MD 
New  Castle.  DE 

Cecil  MD               .- 

1.1173 

i.re»35 

1.0469 

9200  

Wilmington,  NC 

New  Hanover,  NC 

Brunswick  NC       ■ 

0.9640 

0.9928 

09856 

9260  

Yakima,  WA 

Yakima  WA 

1.0569 

1.0114 

1.0228 

9270  

Yolo,  CA 

Yolo  CA 

0.9434 

0.9887 

0.9774 

9280  

Yoric,  PA 

Yori<  PA                                             , 

0.9026 

0.9605 

0.9610 

9320  

Youngstown-Warren.  OH 

Columbiana,  OH                                                                                                           .    . 

Mahoning.  OH 

Trumbull  OH                

0.9358 

0.9872 

0.9743 

9340  

Yuba  City.  CA 

Sutter.  CA 

Yuba  CA .-. 

1.0276 

1.0055 

1.0110 

9360  

Yuma.  AZ 

Yunf>a.  AZ 

0.8589 

0.9718 

0.9436 

1  Prereclassification  wage  index  from  Federal  FY  2003  based  on  fiscal  year  1999  audited  acute  care  hospital  inpatient  wage  data  that  excludes 
wages  for  servk:es  provkied  by  teaching  physrcians,  intems  and  residents,  and  nonphysician  anesthetists  under  Part  B  of  ttie  Mednare  program. 

2  One-fifth  of  the  full  wage  index  value,  applicable  for  LTCH's  cost  reporting  period  beginning  on  or  after  October  1 ,  2002  through  September 
30,  2003  (Federal  FY  2203).  For  example,  for  a  LTCH's  cost  reporting  period  begins  during  Federal  in  FY  2003  and  kxated  in  Chicago,  Illinois 
(MSA  1600),  the  '/fe  of  the  wage  index  value  is  computed  as  (1.1044  +  4)/5  =  1.0209.  For  further  details  on  the  5-year  phase-in  of  the  wage 
index,  see  section  VI.C.1.  of  ttiis  proposed  rule. 

3  Two-fifths  of  the  full  wage  index  value,  applicable  for  LTCH's  cost  reporting  period  beginning  on  or  after  October  1,  2003  through  September 
30,  2003  (Federal  FY  2004).  For  exanple.  for  a  LTCH's  cost  reporting  period  begins  duririg  Federal  in  FY  2004  and  kwated  in  Chicago,  Illinois 
(MSA  1600),  the  %  of  the  wage  index  value  is  computed  as  ((2*1.1044)  +  3)V5  =  1.0418.  For  further  details  on  the  5-year  phase-in  of  Vne  wage 
index,  see  sectkm  VI.C.1.  of  this  proposed  rule. 
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Table  2  —Proposed  Long-Term  Care  Hospital  Wage  Index  for  Rural  Areas  for  Discharges  Occurring 

From  July  1,  2003  Through  June  30,  2004 


Table  a— Proposed  LTC-DRG  Relative  Weights,  Geometric  Mean  Length  of  Stay,  and  Short-Stays  of  Five- 
Sixths  Average  Length  of  Stay  for  the  Period  of  July  1 ,  2003  Through  September  30,  2003 


Nonurban  area 


Alabama 

Alaska  

Arizona  

Arkansas  

California  

Cotorado  

Connecticut  

Delaware 

Florida  

Georgia  

Hawaii  

Idaho 

Illinois  

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana 

Maine  

Maryland  

Massachusetts  .. 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana  

Nebraska 

Nevada  

New  Hampshire 

New  Jersey* 

New  Mexk:o  

New  York  , 

North  Carolina  ... 
North  Dakota  .... 

Ohio  

Oklahoma 

Oregon  

Pennsylvania  .... 

Puerto  Rico  

Rhode  Island*  . 
South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  .^.. 

Utah  

Venfnont  

Virginia 

Washington  

West  Virginia  .... 

Wisconsin 

Wyoming  


Full 
wage 
index;* 


0.7660 
1.2293 
0.8493 
07666 
0.9899 
0.9Q15 
1.2394 
0.9128 
0.8827 
0.8230 
1.0255 
0.8747 
0.8204 
0.8755 
0.8315 
0.7900 
0.8079 
0.7580 
0.8874 
0.8946 
1.1288 
0.9009 
0.9151 
0.7680 
0.7881 
0.8481 
0.8204 
0.9577 
0.9839 

0.8872 
0.8542 
0.8669 
0.7788 
0.8613 
0.7590 
1.0259 
0.8462 
0.4356 

0.8607 
0.7815 
0.7877 
0.7821 
0.9312 
0.9345 
0.8504 
1.0179 
0.7975 
0.9162 
0.9007 


Vs 
wage 
index^ 


09532 
1.0459 
0.9699 
0.9533 
0.9980 
0.9803 
1.0479 
0.9826 
0.9765 
0.9646 
1.0051 
0.9749 
0.9641 
0.9751 
0.9663 
0.9580 
0.9616 
0.9516 
0.9775 
0.9789 
1.0258 
0.9802 
0.9830 
0.9536 
0.9576 
09696 
0.9641 
0.9915 
0.9968 

0.9774 
0.9708 
0.9734 
0.9558 
0.9723 
0.9518 
1.0052 
0.9692 
0.8871 

0.9721 
0.9563 
0.9575 
0.9564 
0.9862 
0.9869 
0.9701 
1.0036 
0.9595 
0.9832 
0.9801 


wage 
index  3 


0.9064 

1.0917 

0.9397 

0.9066 

0.9960 

0.9606 

1.0958 

0.9651 

0.9531 

0.9292 

1.0102 

0.9499 

0.9282 

0.9502 

0.9326 

0.9160 

0.9232 

0.9032 

0.9550 

0.9578 

1.0515 

0.9604 

0.9660 

0.9072 

0.9152 

0.9392 

0.9282 

0.9831 

0.9936 

0.9549 
0.9417 
0.9468 
0.9115 
0.9445 
0.9036 
1.0104 
0.9385 
0.7742 

0.9443 
0.9126 
0.9151 
0.9128 
0.9725 
0.9738 
0.9402 
1.0072 
0.9190 
0.9665 
0.9603 


'  Pre-redassifkation  wage  index  from  Federal  FY  2003  based  on  fiscal  year  1999  audited  acute  care  hospital  inpatient  wage  data  that  exdude 
wages  for  services  provkJed  by  teaching  physicians,  reskJents,  and  nonphysician  anesthetists  under  Part  B  of  the  Medicare  prograra 

2 One-fifth  of  the  full  wage  index  value,  appticabte  for  LTCH's  cost  repoftina  period  beginning  on  or  after  October  1  2002  through  Septembw 
30  2003  (Federal  FY  22(0)  For  example,  for  a  LTCH's  cost  reporting  period  begins  during  Federal  in  FY  2003  and  k)cated  m  mral  Illinois  the 
'Aof  the  wage  index  value  is  computed  as  (0.8204  +  4)/5  =  0.9641    For  further  detaHs  on  the  5-year  phase-in  of  the  wage  index,  see  section 

VI.C.1.  of  this  proposed  rute.  ^     «     ..     ..   ,w»«o -.      _x.  o . i^ 

3Two-fitths  of  the  fu«  wage  index  vakie,  apphcabie  for  LTCHs  cost  reporting  period  beginning  on  or  a"®' O^J*e';,1/2a»  througfi  Soptonbw 
30  2003  (Federal  FY  2004T  For  example,  for  a  LTCH's  cost  reporting  period  begins  during  Federal  m  FY  2004  and  tocated  m  mral  IHinois,  the 
%'of  the  wage  index  value  is  computed  as  ((2'0.8204)  +  3))/5  =  0.9282.  For  further  details  on  the  5-year  phase-in  of  the  wage  index,  see  sec- 
tion VI.C.1.  of  this  proposed  rule. 
*  All  counties  within  the  State  are  classified  as  urban. 


LTC-DRG 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 


Description 


CRANIOTOMY  AGE  >17  W  CC^ 

CRANIOTOMY  AGE  >  17  W/0  CC^ 

CRANIOTOMY  AGE  0-17* 

SPINAL  PRCXJEDURES* 

EXTRACRANIAL  VASCULAR  PROCEDURES* 

CARPAL  TUNNEL  RELEASE*  , 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CC  

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC4  

SPINAL  DISORDERS  &  INJURIES  , 

NERVOUS  SYSTEM  NEOPLASMS  W  CC^ - 

NERVOUS  SYSTEM  NEOPLASMS  W/O  CC  

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA 

INTERCRANIAL  HEMORRHAGE  &  STROKE  W  INFARCT 

NONSPECIFIC  CVA  &  PRECEREBRAL  OCCULUSION  W/O  INFARCT  

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC^ ., 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC  :. 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

VIRAL  MENINGITIS  1  - - 

HYPERTENSIVE  ENCEPHALOPATHY  2 

NONTRAUMATIC  STUPOR  &  COMA 

SEIZURE  &  HEADACHE  AGE  >17  W  CC  

SEIZURE  &  HEADACHE  AGE  >17  WAD  CC  - 

SEIZURE  &  HEADACHE  AGE  0-ir 

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE>17  W  CC  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE>17  W/O  CC  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17*  :. 

CONCUSSION  AGE  >17  W  CC^ 

CONCUSSION  AGE  >17  W/O  CC* ... 

CONCUSSION  AGE  0-17* ..... 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC 

RETINAL  PROCEDURES*  , 

ORBITAL  PROCEDURES* 

PRIMARY  IRIS  PROCEDURES* 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY* 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17*  

EXTRAOCULAR  PRCXEDURES  EXCEPT  ORBIT  AGE  0-17* 

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS*  

HYPHEMAS  , ; 

ACUTE  MAJOR  EYE  INFECTIONS^ 

NEUROLOGICAL  EYE  DISORDERS '  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC^  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC  

OTHER  DISORDERS  OF  THE  EYE  AGE  0-17* :... 

MAJOR  HEAD  &  NECK  PROCEDURES* .... 

SIALOADENECTOMY* 

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY*  

CLEFT  LIP  &  PALATE  REPAIR*  , 

SINUS  &  MASTOID  PROCEDURES  AGE  >17*  

SINUS  &  MASTOID  PROCEDURES  AGE  0-17* 

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT  PROCEDURES  ^ 

RHINOPLASTY* , 

T&A  PROC,  EXCEPT  TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE  >17*  . 
T&A  PROC,  EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17* 

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  >17*  

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-ir 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17s  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17*  

OTHER  EAR.  NOSE,  MOUTH  &  THROAT  OR.  PROCEDURES  s  

EAR,  NOSE,  MOUTH  &  THROAT  MALIGNANCY 

DYSEQUILIBRIUM .'. 

EPISTAXIS1  


Relative 
weight 


1.8783 
1.8783 
1.8783 
1 .2493 
1.2493 
04055 
1.7829 
1.2493 
1.4118 
0.8537 
0.8537 
0.7773 
0.7207 
0.8816 
0.9053 
0.8864 
0.6655 
0.7770 
0.5486 
1.2331 
0.4055 
0.6655 
0.9623 
0.8831 
0.4830 
0.4055 
1.1126 
1.1507 
0.9268 
0.8284 
0.6655 
0.4055 
0.4055 
0.8385 
0.6561 
0.4055 
0.4055 
0.4055 
0.4055 
0.4055 
0.4055 
0.4055 
0.8284 
0.6655 
0.4055 
0.6655 
0.4055 
0.4055 
1.8783 
0.6655 
0.6655 
0.6655 
0.6655 
0.6655 
0.6655 
0.6655 
0.6655 
0.6655 
0.6655 
0.6655 
1.8783 
0.6655 
1.8783 
1.0447 
0.5056 
0.4055 


Geo- 
metric 
mean 
length  of 
stay 


46.3 
46.3 
46.3 
31.3 
31.3 
16.8 
43.8 
31.3 
34.6 
24.5 
24.5 
27.1 
25.6 
26.6 
29.4 
27.0 
21.9 
24.9 
22.0 
29.3 
16.8 
21.9 
27.2 
24.8 
20.4 
16.8 
31.6 
29.0 
27.2 
23.3 
21.9 
16.8 
16.8 
25.1 
25.3 
16.8 
16.8 
16.8 
16.8 
16.8 
16.8 
16.8 
23.3 
21.9 
16.8 
21,9 
16.8 
16.8 
46.3 
21.9 
21.9 
21.9 
21.9 
21.9 
21.9 
21.9 
21.9 
21.9 
21.9 
21.9 
46.3 
21.9 
46.3 
25.5 
19.8 
16.8 


Short- 
stays  of 
%  aver- 
age 
ler>gth  of 


38.5 
38.5 
38.5 
26.0 
26.0 
14.0 
36.5 
26.0 
28.8 
20.4 
20.4 
22.5 
21.3 
22.1 
245 
22.5 
18.2 
20.7 
18.3 
24.4 
14.0 
18.2 
22.6 
20.6 
17.0 
14.0 
26.3 
24  1 
22.6 
19.4 
18.2 
14.0 
14.0 
20.^ 
21.0 
14.0 
14.0 
14.0 
14.0 
14.0 
14.0 
14.0 
19.4 
18.2 
14.0 
18.2 
14.0 
14.0 
38.5 
18.2 
18.2 
18.2 
18.2 
18.2 
18.2 
18.2 
18.2 
18.2 
18.2 
18.2 
38.5 
18.2 
38.5 
21.2 
16.5 
14.0 
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Table  3  —Proposed  LTC-DRG  Relative  Weights,  Geometric  Mean  length  of  Stay,  and  Short-Stays  of  Five- 
Sixths  Average  Length  of  Stay  for  the  Period  of  July  1,  2003  Through  September  30,  2003— Continued 


LTC-DRG 


67  .... 

68  .... 

69  .... 

70  .... 

71  .... 

72  .... 

73  .... 

74  .... 

75  .... 

76  .... 

77  .... 

78  .... 

79  .... 

80  ... 

81  ... 

82  ... 

83  ... 

84  ... 

85  ... 

86  ... 

87  ... 

88  ... 

89  ... 

90  ... 

91  ... 

92  .:. 

93  ... 

94  ... 

95  ... 

96  ... 

97  ... 

98  ... 

99  ... 

100  . 

101  . 

102  . 

103  . 

104  . 

105  . 

106  . 

107  . 

108  . 

109  . 

110  . 

111  . 
113 
114  . 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 


Description 


EPIGLOTTITIS'  • r 

OTITIS  MEDIA  &  URI  AGE  >17  W  CC3  

OTITIS  MEDIA  &  URI  AGE  >17  W/O  CC^ 

OTITIS  MEDIA  &  URI  AGE  0-17*  

LARYNPOTRACHEITIS"  

NASAL  TRAUMA  &  DEFORMITY  ^ 

OTHER  EAR   NOSE.  MOJJTH  &  THROAT  DIAGNOSES  AGE  >17  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-ir  

MAJOR  CHEST  PROCEDURES  5 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC 

OTHER  RESP  SYSTEM  OR  PROCEDURES  W/O  CC^ 

PULMONARY  EMBOLISM 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W  CC  

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/O  CC  

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17* 

RESPIRATORY  NEOPLASMS  •• 

MAJOR  CHEST  TRAUMA  W  CC  

MAJOR  CHEST  TRAUMA  W/O  CC  

PLEURAL  EFFUSION  W  CC ■'• 

PLEURAL  EFFUSION  W/O  CC  • 

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/O  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17*,..., 

INTERSTITIAL  LUNG  DISEASE  W  CC   

INTERSTITIAL  LUNG  DISEASE  W/O  CC 

PNEUMOTHORAX W CC  

PNEUMOTHORAX  W/O  CC ' 

BRONCIilTIS  &  ASTHMA  AGE  >17  W  CC •■ 

BRONCHITIS  &  ASTHMA  AGE  >17  W/O  CC  

BRONCHITIS  &  ASTHMA  AGE  0-17*  

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC  

RESPIRATORY  SIGNS  &  SYMPTOMS  W/O  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC  

j^gy^pj  TRANSPLANT®        • 

CARDIAC  VALVE  &  OTHER  MAJOR  CAFIDIOTHbRACIC  PROQ  W  CARDIAC  CATH*  

CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/O  CARDIAC  CATH*  .... 

CORONARY  BYPASS  W  PTCA*  

CORONARY  BYPASS  W  CARDIAC  CATH* 

OTHER  CARDIOTHORACIC  PROCEDURES* 

CORONARY  BYPASS  W/O  PTCA  OR  CARDIAC  CATH*  

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC* 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC^ 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  &  TOE  

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  

PRM  CARD  PACEM  IMPL  W  AMI.HRT  FAIL  OR  SHK.OR  AICD  LEAD  OR  GNRTR  P* 

OTH  PERM  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY  ARTERY  STENT  IMPLNT3 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT*  

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT'    

VEIN  LIGATION  &  STRIPPING*  

OTHER  CIRCULATORY  SYSTEM  OR.  PROCEDURES 

CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP.  DISCHARGED  ALIVE  

CIRCULATORY  DISORDERS  W  AMI  W/O  MAJOR  COMP,  DISCHARGED  ALIVE  

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED  -^ 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX  DIAG^  

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/O  COMPLEX  DIAG*  

ACUTE  &  SUBACUTE  ENDOCARDITIS  •• '• 

HEART  FAILURE  &  SHOCK  

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST,  UNEXPLAINED  - 

PERIPHERAL  VASCULAR  DISORDERS  W  CC  

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC - 

ATHEROSCLEROSIS  W  CC  

ATHEROSCLEROSIS  W/O  CC  : < •• 


Relative 
weight 


Geo- 
metric 
mean 
length  of 
stay 


0.4055 

0.8284 

0.8284 

0.4055 

0.4055 

0.4055 

0.8097 

0.4055 

1.8783 

2.7674 

1,8783 

06348 

08916 

0.7947 

0.4055 

0.7976 

0.7384 

0.4055 

0.8207 

0.6194 

1.6597 

0.7532 

08533 

0.7921 

0.8284 

07251 

0.5573 

0.7885 

O4055 

0.8173 

O5940 

0.4055 

1.1164 

1.0015 

0.9763 

0.9313 

0.0000 

1.8783 

1.8783 

1  8783 

1.8783 

06655 

1.8783 

1.8783 

1.8783 

1.4103 

1.3377 

1.8783 

0.8284 

0.4055 

0.4055 

0.6655 

1.4091 

0.7167 

0.5144 

0.9412 

0.8284 

1.8783 

0.7689 

07616 

0.6042 

1.0534 

07914 

0.7081 

0.8183 

05484 


Short- 
stays  of 
%  aver- 
age 
length  of 
stay 


16.8 
23.3 
23.3 
16.8 
16.8 
16.8 
23.7 
16.8 
46.3 
50.6 
46.3 
20.5 
22.2 
22.8 
16.8 
20.9 
24.8 
16.8 
23.6 
21.1 
32.3 
20.9 
.23.6 
23.0 
23.3 
19.1 
18.5 
22.7 
16.8 
24.2 
17.9 
16.8 
27.3 
25.4 
23.4 
24.5 
0.0 
46.3 
46.3 
46.3 
46.3 
21.9 
4«.3 
46.3 
46.3 
36.9 
40.2 
46.3 
23.3 
16.8 
16.8 
21.9 
36.4 
21.6 
19.0 
20.9 
23.3 
46.3 
24.8 
22.4 
20.8 
20.9 
24.8 
23.7 
21.8 
18.5 


14.0 
19.4 
19.4 
14.0 
14.0 
14.0 
19.7 
14.0 
38.5 
42.1 
38.5 
17.0 
18.5 
19.0 
14.0 
17.4 
20.6 
14.0 
19.6 
17.5 
26.9 
17.4 
19.6 
19.1 
19.4 
15.9 
15.4 
18.9 
14.0 
20.1 
14.9 
14.0 
22.7 
21.1 
19.5 
20.4 
0.0 
38.5 
'38.5 
38.5 
38.5 
18.2 
38.5 
38.5 
38.5 
30.7 
33.5 
38.5 
19.4 
14.0 
14.0 
18.2 
30.3 
18.0 
15.8 
17.4 
19.4 
38.5 
20.6 
18.6 
17.3 
17.4 
20.6 
19.7 
18.1 
15.4 


Table  3. — Proposed  LTC-DRG  Relative  Weights,  Geometric  Mean  Length  of  Stay,  and  Short-Stays  of  Five- 
Sixths  Average  Length  of  Stay  for  the  Period  of  July  1 ,  2003  Through  September  30,  2003— Continued 


ltc-org 


134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 


Description 


hypertension 

XARDIAC  congenital  &  VALVULAR  DISORDERS  AGE  >17  W  CC  ».. 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/O  CC  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-ir  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC  

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/O  CC 

AhJGINA  PECTORIS  

SYNCOPE  &  COLLAPSE  W  CC 

SYNCOPE  &  COLLAPSE  W/O  CC  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC  

RECTAL  RESECTION  W  CC*  

RECTAL  RESECTION  W/O  CC* 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC*  

PERITONEAL  ADHESIOLYSIS  W  CC  

PERITONEAL  ADHESIOLYSIS  W/O  CC*  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC*  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC* 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W  CC*  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >.17  W/O  Cd'  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-ir 

ANAL  &  STOMAL  PROCEDURES  W  CC  

ANAL  &  STOMAL  PROCEDURES  W/O  CC* 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC*  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/O  CC*  

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC* 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC*  

HERNIA  PROCEDURES  AGE  0-17*  - 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC*  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O  CC*  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W  CC*  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/O  CC*  

MOUTH  PROCEDURES  W  CC^  

MOUTH  PROCEDURES  W/O  CC*  

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W  CC  : 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/O  CC  ^ 

DIGESTIVE  MALIGNANCY  W  CC  

DIGESTIVE  MALIGNANCY  W/O  CC  

G.I.  HEMORRHAGE  W  CC  

G.I.  HEMORRHAGE  W/O  CC  .' 

COMPLICATED  PEPTIC  ULCER 

UNCOMPLICATED  PEPTIC  ULCER  WCC^  

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC* 

INFLAMMATORY  BOWEL  DISEASE  

G.I.  OBSTRUCTION  W  CC  

G.I.  OBSTRUCTION  W/O  CC  

ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W/O  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17*  

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  >173 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  0-1  r  .... 

DENTAL  EXTRACTIONS  &  RESTORATIONS*  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-1  r  

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W  CC*  ....'. 

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/O  CC*  

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W  CC*  ... 
BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W/O  CO* 

CHOLECYSTECTOMY  W  C.D.E.  W  CC*  

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC*  

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W  CC^ 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W/O  CC* 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  K4ALIGNAI^Y3  


Relative 
weight 

Geo- 
metric 
mean 
length  of 
stay 

Short- 
Stays  of 
%  aver- 
age 
length  of 
stay 

0.6985 

24.0 

20.0 

0.7331 

20.a 

16.9 

0.7075 

21.0 

17.5 

0.6655 

21.9 

18.2 

0.7187 

23.4 

19.5 

0.6482 

20.4 

17.0 

0.7690 

20.1 

16.7 

0.6252 

23.2 

19.3 

0.5452 

21.5 

17.9 

07316 

22.7 

18.9 

0.7870 

21.9 

18.2 

0.7637 

25.0 

20.8 

1.2493 

31.3 

26.0 

1.2493 

31.3 

26.0 

2.8488 

47.6 

39.6 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

0.8284 

23.3 

19.4 

1.2493 

31.3 

26.0 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

04055 

16.8 

14.0 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.6655 

21.9 

^S2 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

1.5543 

35.0 

29.1 

0.8284 

23.3 

19  4 

0.8553 

24.2 

20.1 

0.5513 

18.9 

15.7 

0.8741 

23.6 

19.6 

0.8359 

25.6 

21.3 

0.7661 

24.4 

20.3 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

1.0975 

23.4 

19.5 

0.8457 

22.8 

19.0 

0.5638 

19.5 

16.2 

0.8829 

25.9 

21.5 

0.6913 

21.5 

17.9 

06655 

21.9 

^62 

08284 

23.3 

19.4 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

1.0490 

24.2 

20.1 

0.5852 

17.4 

14.5 

0.6655 

21.9 

18.2 

1.8783 

46.3 

38.5 

1.2493 

31.3 

26.0 

1.2493 

31.3 

26.0 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

1.8783 

463 

38.5 

1.8783 

46.3 

38.5 

0.8284 

23.3 

19.4 
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LTC-DRG 


200  .. 

201  .. 

202  .. 

203  .. 

204  .. 

205  .. 

206  .. 

207  . 

208  . 

209  . 

210  . 

211  . 

212  . 

213  . 

216  . 

217  . 

218  . 

219  . 

220  . 

223  . 

224  . 

225  . 

226  . 

227  . 

228  . 

229  . 

230  . 

231  . 

232  . 

233  . 

234  . 

235  . 

236  . 

237  . 

238  . 

239  . 

240  . 

241  . 

242  . 

243  . 

244  . 

245  , 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 
267 
268 
269 


Description 


HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY*  

OTHER  HEPATOBILIARY  OR  PANCREAS  OR.  PROCEDURES^  

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS  

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS  

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W  CC  

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W/O  CC*  

DISORDERS  OF  THE  BILIARY  TRACT  W  CC  •'• 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC^   

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREMITY*  ... 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC"*  

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O  CC  

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17*  

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE  DISORDERS  .... 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE"  

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND.FOR  MUSCSKELET  &  CONN  TISS  DIS  ... 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  >17  W  CC3 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  >17  W/O  CC*  .... 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  0-17*  

MAJOR  SHOULDER/ELBOW  PROC.  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC*   . 

SHOULDER.ELBOW  OR  FOREARM  PROC.EXC  MAJOR  JOINT  PROC.  W/O  CC  

FOOT  PROCEDURES" 

SOFT  TISSUE  PROCEDURES  W  CC*  ..., 

SOFT  TISSUE  PROCEDURES  W/O  CC^  

MAJOR  THUMB  OR  JOINT  PROCOR  OTH  HAND  OR  WRIST  PROC  W  CC*  

HAND  OR  WRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC.  W/O  CC^ 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR'  

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  &  FEMUR*  

ADTLjpQQQQpY*  * ■ 

OTHER  MUSCULOSKELET  SYS  a  CONN  Tisis  O.R.  PROC  W  CC*  

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR  PROC  W/O  CC  

FRACTURES  OF  FEMUR  

FRACTURES  OF  HIP  &  PELVIS 

SPRAINS,  STRAINS,  &  DISLOCATIONS  OF  HIP.  PELVIS  &  THIGH2 

OSTEOMYELITIS  

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS  MALIGNANCY 

CONNECTIVE  TISSUE  DISORDERS  W  CC  

CONNECTIVE  TISSUE  DISORDERS  W/O  CC  -■•. 

SEPTIC  ARTHRITIS  -. 

MEDICAL  BACK  PROBLEMS  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/O  CC  

NON-SPECIFIC  ARTHROPATHIES 

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE 

TENDONITIS.  MYOSITIS  &  BURSITIS  

AFTERCARE.  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

FX  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W  CC 

FX  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT  AGE  >17  W/O  CC  

FX,  SPRN,  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE  0-17*  

FX  SPRN.  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W  CC -... 

FX  SPRN.  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W/O  CC  

FX  SPRN  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  0-17*  

OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DIAGNOSES  

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC*  

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC* 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC* 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC*  

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISION* 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY'   

SKIN  GRAFT  SJOR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC  

SKIN  GRAFT  &JOR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/O  CC  

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC  

SKIN  GRAFT  &/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/O  CC3  . 

PERIANAL  &  PILONIDAL  PROCEDURES*  

SKIN.  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES*  

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W  CC  


Relative 
weight 


Geo- 
metric 
mean 
length  of 
stay 


Short- 
stays  of 
Ve  aver- 
age 
length  of 
stay 


1.2493 

31.3 

26.0 

1.8705 

46.3 

38.5 

0.5736 

18.4 

15.3 

0.5897 

18.2 

15.1 

0.9444 

22.1 

18.4 

0.6825 

21.5 

17.9 

0.6655 

21.9 

18.2 

0.6979 

21.5 

17.9 

04055 

16.8 

14.0 

1.8783 

46.3 

38.5 

1.2493 

31.3 

26.0 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

1.2591 

33.0 

27.5 

1.2493 

31.3 

26.0 

1.3602 

38.8 

32.3 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

0.8284 

23.3 

19.4 

1.2493 

31.3 

26.0 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

1.2493 

31.3 

26.0 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

1.8783 

46.3 

38.5 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

0.4055 

16.8 

14.0 

0.7540 

28.5 

23.7 

0.7381 

27.2 

22.6 

0.6655 

21.9 

18.2 

0.8275 

27.5 

22.9 

0.6689 

21.9 

18.2 

0.9260 

26.0 

21.6 

05805 

22.7 

18.9 

0.7725 

26.3 

21.9 

0.6596 

23.4 

19.5 

0.5756 

20.6 

17.1 

0.4426 

17,5 

14.5 

0.6053 

21.4 

17.8 

0.5590 

20.4 

17.0 

0.7288 

23.9 

19.9 

0.8005 

27.1 

22.5 

0.8373 

31.8 

26.5 

0.6904 

26.0 

21.6 

0.4055 

16.8 

14.0 

0.8054 

28.0 

23.3 

0.6999 

26.4 

22.0 

04055 

16.8 

14.0 

0.8002 

25.1 

20.9 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

06655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

04055 

16.8 

14.0 

1.5388 

45.0 

37.5 

1.1645 

38.8 

32.3 

1.6569 

45.6 

38.0 

0.8284 

23.3 

19.4 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

1.3915 

41.7 

34.7 
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TABLE  3.— PROPOSED  LTC-DRG  RELATIVE  WEIGHTS.  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND  SHORT-STAYS  OF  FlVE- 

SiXTHS  Average  Length  of  Stay  for  the  Period  of  July  1 .  2003  Through  September  30.  2003— Continued 


LTC-DRG 


270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 

322 

323 

324 

325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

335 


Description 


OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W/O  CC 

SKIN  ULCERS  

MAJOR  SKIN  DISORDERS  W  CC  .., 

MAJOR  SKIN  DISORDERS  W/O  CC^ 

MALIGNANT  BREAST  DISORDERS  W  CC  - 

MALIGNANT  BREAST  DISORDERS  W/O  CC^  

NON-MALIGANT  BREAST  DISORDERS  2  

CELLULITIS  AGE  >17  W  CC 

CELLULITIS  AGE  >17  W/O  CC  

CELLULITIS  AGE  0-17* 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W/O  CC 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17*  

MINOR  SKIN  DISORDERS  WCC ' 

MINOR  SKIN  DISORDERS  W/O  CC '  

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE,NUTRIT.&  METABOL  DISORDERS 

ADRENAL  &  PITUITARY  PROCEDURES*  

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC.  NUTRIT  &  METAB  DISORDERS 

OR.  PROCEDURES  FOR  OBESITY* 

PARATHYROID  PROCEDURES*  

THYROID  PROCEDURES '    

THYROGLOSSAL  PROCEDURES*  

OTHER  ENDOCRINE,  NUTRIT  &  METAB  O.R.  PROC  W  CC*  

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W/O  CC*  

DIABETES  AGE  >35  

DIABETES  AGE  0-353  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/O  CC  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17* 

INBORN  ERRORS  OF  METABOLISMS .' 

ENDOCRINE  DISORDERS  W  CC  -.. • 

ENDOCRINE  DISORDERS  W/O  CC '  

KIDNEY  TRANSPLANTS 

KIDNEY.  URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM* 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W  CC*  _ 

KIDNEY.  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O  CC2  

PROSTATECTOMY  WCC  3  

PROSTATECTOMY  W/O  CC  '  r 

MINOR  BLADDER  PROCEDURES  W  CC^  

MINOR  BLADDER  PROCEDURES  W/O  CC*  

TRANSURETHRAL  PROCEDURES  W  CC*  

TRANSURETHRAL  PROCEDURES  W/O  CC  

URETHRAL  PROCEDURES,  AGE  >17  W  CC*  ^ 

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC*  

URETHRAL  PROCEDURES,  AGE  0-17* 

OTHER  KIDNEY  &  URINARY  TRACT  OR.  PROCEDURES 

RENAL  FAILURE v 

ADMIT  FOR  RENAL  DIALYSIS* 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC  ..-. 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC*  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O  CC ■. 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17*  

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY*  

URINARY  STONES  W/O  CC*  

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W  CC  

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC*  

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-ir 

URETHRAL  STRICTURE  AGE  >17  W  CC* 

URETHRAL  STRICTURE  AGE  >17  W/O  CC  

URETHRAL  STRICTURE  AGE  0-17*  

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W  CC  

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/O  CC  

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17*  

MAJOR  MALE  PELVIC  PROCEDURES  W  CC*  

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC*  


Geo- 

Short- 
stays  of 

Relative 

%  aver- 

weight 

mean 

length  of 

stay 

age 

length  of 

stay 

1.3879 

41.6 

34.6 

0.9714 

31.1 

25.9 

0.6846 

21.0 

17.5 

0.6655 

21.9 

18.2 

0.7872 

22.0 

18.3 

0.7872 

22.0 

18.3 

0.6655 

21.9 

18.2 

0.7704 

24.4 

20.3 

0.6353 

22.4 

18.6 

0.6655 

21.9 

18.2 

1.0097 

30.9 

25.7 

0.7363 

27.4 

22.8 

0.6655 

21.9 

18.2 

0.8574 

24.8 

20.6 

0.4055 

16.8 

14.0 

1.3692 

31.7 

26.4 

1.2493 

31.3 

26.0 

1.3195 

39.6 

33.0 

1.8783 

46.3 

38.5 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

0.6655 

21.9 

18.2 

0.7678 

25.1 

20.9 

0.8284 

23.3 

19.4 

0.7710 

24.3 

20.2 

0.6321 

21.1 

17.5 

0.6655 

21.9 

18.2 

0.8284 

23.3 

19.4 

0.8670 

23.3 

19.4 

0.4055 

16.8 

14.0 

0.0000 

0.0 

0.0 

1.8783 

46.3 

38.5 

1.2493 

31.3 

26.0 

0.6655 

21.9 

18.2 

0.8284 

23.3 

19.4 

0.4055 

16.8 

14.0 

0.8284 

23.3 

19.414.0 

0.4055 

16.8 

26.0 

1.2493 

31.3 

14.0 

0.4055 

16.8 

38.5 

1.8783 

46.3 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

1.5800 

39.5 

32.9 

0.9308 

24.1 

20.0 

1.2493 

31.3 

26.0 

0.8075 

21.5 

17.9 

0.6655 

21.9 

18.2 

0.7424 

23.9 

19.9 

0.6123 

20.4 

17.0 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.8123 

26.7 

22.2 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.9267 

24.6 

.  20.5 

0.6393 

20.9 

17.4 

0.4055 

16.8 

14i) 

1.2493 

31.3 

26.0 

•  0.8284 

23.3 

19.4 
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LTC-DRG 


336 
337 
338 
339 
340 
341 
342 
343 
344 
345 
346 
347 
348 
349 
350 
351 
352 
353 
354 
355 
356 
357 
358 
359 
360 
361 
362 
363 
364 
365 
366 
367 
368 
369 
370 
371 
372 
373 
374 
375 
376 
377 
378 
379 
380 
381 
382 
383 
384 
385 
386 
387 
388 
389 
390 
391 
392 
393 
394 
395 
396 
397 
398 
399 
400 
401 


Description 


transurethral  prostatectomy  W  CC3 

TRANSURETHRAL  PROSTATECTOMY  W/0  CO*  

testes  procedures,  for  malignancy* 

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17^   

testes  PROCEDURES.  NON-MALIGNANCY  AGE  0-17* 

PENIS  PROCEDURES  2  

CIRCUMCISION  AGE  >17<  

CIRCUMCISION  AGE  0-17 

other  male  reproductive  system  or.  procedures  for  MALIGNANCY* 
OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT  FOR  MALIGNANCY 3 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC  

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W/O  CC^ 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC 

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC*  -. 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM  

STERILIZATION,  MALE*  

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES^  

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY*  ... 

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W  CC*  

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/O  CC*  

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES* 

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY*  

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC* 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC   

VAGINA,  CERVIX  &  VULVA  PROCEDURES'  

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION* 

ENDOSCOPIC  TUBAL  INTERRUPTION*  

D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY*  

P&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY* 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES »  

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W  CC  

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC^  

INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM"  

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS » 

CESAREAN  SECTION  W  CC*  

CESAREAN  SECTION  W/O  CC*  , 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES* 

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES* 

VAGINAL  DELIVERY  W  STERILIZATION  &/OR  D&C*  

VAGINAL  DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/OR  D&C*  

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/O  O.R.  PROCEDURE* 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  OR.  PROCEDURE*   

ECTOPIC  PREGNANCY* 

THREATENED  ABORTION* 

ABORTION  W/O  D&C*  

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY*  

FALSE  LABOR*  

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS*  

OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS*  

NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY*  

EXTREME  IMMATURITY*  

PREMATURITY  W  MAJOR  PROBLEMS* 

PREMATURITY  W/O  MAJOR  PROBLEMS*  

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS*  

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS*  ^ 

NORMAL  NEWBORN* 

SPLENECTOMY  AGE  >17* 

SPLENECTOMY  AGE  0-17* .• 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS*  .... 

RED  BLOOD  CELL  DISORDERS  AGE  >17  

RED  BLOOD  CELL  DISORDERS  AGE  0-17* 

COAGULATION  DISORDERS 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC  

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/O  CC 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR.  PROCEDURE  3   

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR  PROC  W  CC*  


Geo- 
metric 
mean 
length  of 
stay 

Short- 
Stays  of 

Relative 
weight 

5/6  aver- 
age 

length  of 
stay 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.6655 

21.9 

18.2 

1 .2493 

31.3 

26.0 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

0.8284 

23.3 

19.4 

0.7070 

21.6 

18.0 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.6058 

19.9 

16.5 

0.4055 

16.8 

14.0 

0.8284 

23.3 

19.4 

1.8783 

46.3 

38.5 

1.2493 

31.3 

26.0 

1.2493 

31.3 

26.0 

1.2493 

31.3 

26.0 

1.2493 

31.3 

26.0 

1.8783 

46.3 

38.5 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

1.8783 

46.3 

38.5 

0.9654 

23.9 

19.9 

0.8284 

23.3 

19.4 

1.2493 

31.3 

26.0 

0.6655 

21.9 

18.2 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.6655 

21.9 

18.2 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

1.8783 

46.3 

38.5 

0.8584 

25.1 

20.9 

0.4055 

16.8 

14.0 

0.7567 

19.4 

16.1 

0.9008 

23.4 

19.5 

0.4055 

16.8 

14.0 

0.8284 

23.3 

19.4 

1.2493 

31.3 

26.0 
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LTC-DRG 


402 

403 

404 

405 

406 

407 

408 

409 

410 

411 

412 

413 

414 

415 

416 

417 

418 

419 

420 

421 

422 

423 

424 

425 

426 

427 

428 

429 

430 

431 

432 

433 

439 

440 

441 

442 

443 

444 

445 

446 

447 

448 

449 

450 

451 

452 

453 

454 

455 

461 

462 

463 

464 

465 

466 

467 

468 

469 

470 

471 

473 

475 

476 

477 

478 

479 


Description 


LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC  W/O  CC*  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC  '■ 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC 

ACUTE  LEUKEMIA  W/O  MAJOR  OR.  PROCEDURE  AGE  0-17*   , 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W  CC^  .. 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W/O  CC* 

MYELOPROLIFDISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  ORPROC* 

RADIOTHERAPY  

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS  ^    

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY*  

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY* 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W  CC^  

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC^  

OR.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES  

SEPTICEMIA  AGE  >1 7 

SEPTICEMIA  AGE  0-17*  

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS  

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC  

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC 

VIRAL  ILLNESS  AGE  >17''  •• • 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17*  

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES 

OR.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS^  

ACUTE  ADJUSTMENT  REACTION  &  PSYCHOLOGICAL  DYSFUNCTION  

DEPRESSIVE  NEUROSES  : 

NEUROSES  EXCEPT  DEPRESSIVE^  

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL* 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION 

PSYCHOSES  • 

CHILDHOOD  MENTAL  DISORDERS 

OTHER  MENTAL  DISORDER  DIAGNOSES^ 

ALCOHOUDRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA  

SKIN  GRAFTS  FOR  INJURIES  

WOUND  DEBRIDEMENTS  FOR  INJURIES  

HAND  PROCEDURES  FOR  INJURIES* 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W  CC  

OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CO^  

TRAUMATIC  INJURY  AGE  >17  W  CC  

TRAUMATIC  INJURY  AGE  >17  WA3  CC  

TRAUMATIC  INJURY  AGE  0-17*  

ALLERGIC  REACTIONS  AGE  >172 

ALLERGIC  REACTIONS  AGE  0-17*  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC^  

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC2 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17*  

COMPLICATIONS  OF  TREATMENT  W  CC  

COMPLICATIONS  OF  TREATMENT  W/O  CC  •. 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC^  

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC  

OR.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERVICES  

REHABILITATION  ,■ 

SIGNS  &  SYMPTOMS  W  CC 

SIGNS  &  SYMPTOMS  W/O  CC  

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS  3  .... 
AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS  ... 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS^  

EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS^  

UNGROUPABLE6 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY*  .... 

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  >17 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS ^  

NON-EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGfMOSIS 

OTHER  VASCULAR  PROCEDURES  W  CC 

OTHER  VASCULAR  PROCEDURES  W/O  CC^ « 


Geo- 

Shon- 
stays  of 

Relative 
weight 

mean 

length  of 

stay 

Ve  aver- 
age 

length  of 
stay 

0.8284 

23.3 

19.4 

0.9651 

23.9 

19.9 

0.8980 

19.1 

,      15.9 

0.6655 

21.9 

18.2 

1.8783 

46.3 

38.5 

0.8284 

23.3 

19.4 

1.2493 

31.3 

26.0 

0.5220 

19.5 

16.2 

T).4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.4055 

16.8 

14.0 

0.9061 

23.7 

19.7 

0.9061 

23.7 

19.7 

1.4933 

38.7 

32.2 

0.9612 

25.9 

21.5 

0.8284 

23.3 

19.4 

0.8771 

25.8 

21.5 

0.5948 

20.5 

17.0 

0.4055 

16.8 

14.0 

1.2493 

31.3 

26.0 

'0.4055 

16.8 

14.0 

0.8701 

24.7 

20.5 

1.8783 

46.3 

38.5 

0.6177 

26.0 

21.6 

0.5739 

26.9 

22.4 

0.6655 

21.9 

18.2 

1.2493 

31.3 

26.0 

0.5466 

25.0 

20.B 

0.4479 

22.9 

19.0 

0.4345 

22.7 

18.9 

0.6655 

21.9 

18.2 

0.2489 

13.1 

10.9 

1.3200 

42.5 

35.4 

1.3567 

40.1 

33.4 

0.6655 

21.9 

18.2 

1.6442 

39.7 

33.0 

0.6655 

21.9 

18.2 

0.9614 

30.7 

.25.5 

0.8448 

27.3 

^.7 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.8284 

23.3 

19.4 

0.6655 

21.9 

18.2 

0.4055 

16.8 

14.0 

0.9596 

25.5 

21.2 

0.6666 

23.1 

19.2 

0.8284 

23.3 

19.4 

0.4055 

16.8 

14.0 

1.3383 

38.0 

31.6 

0.6469 

23.5 

19.5 

.  0.7618 

26.8 

223 

0.6234 

24.3 

20.2 

0.8284 

23.3 

19.4 

0.8119 

23.9 

19.9 

0.6655 

21.9 

18.2 

2.2177 

45.5 

37.9 

0.0000 

0.0 

0.0 

0.0000 

0.0 

0.0 

1 .8783 

46.3 

38.5 

0.8047 

17.1 

14.2 

2.0906 

35.5 

^.5 

1.8783 

46.3 

38.5 

1.6791 

39.7 

33.0 

1.6244 

37.8 

31.5 

0.6655 

21.9 

18.2 
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Table  3.— Proposed  LTC-DRG  Relative  Weights,  Geometric  Mean  Length  of  Stay,  and  Short-Stays  of  Five- 
Sixths  Average  Length  of  Stay  for  the  Period  of  July  1,  2003  Through  September  30,  2003— Continued 


LTC-DRG 


480 
481 
482 
483 
484 
485 
486 
487 
488 
489 
490 
491 
492 
493 
494 
495 
496 
497 
498 
499 
500 
501 
502 
503 
504 
505 
506 
507 
508 
509 
510 
511 
512 
513 
514 
515 
516 
517 
518 
519 
520 
521 
522 
523 
524 
525 
526 
527 


Description 


LIVER  TRANSPLANT* 

BONE  MARROW  TRANSPLANT* 

TRACHEOSTOMY  FOR  FACE,  MOUTH  &  NECK  DIAGNOSES*  

TRACH  W  MECH  VENT  96+  HRS  OR  PDX  EXCEPT  FACE,  MOUTH  &  NECK  DIAG  

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA* 

LIMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFICANT  TR* 

OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA^  

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

HIV  W  EXTENSIVE  OR.  PROCEDURE »  

HIV  W  MAJOR  RELATED  CONDITION  

HIV  W  OR  W/O  OTHER  RELATED  CONDITION  

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREMITY* 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS  3  

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC^  

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C  D.E  W/O  CC^ 

LUNG  TRANSPLANT* 

COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION* ., .'. 

SPINAL  FUSION  W  CC  » 

SPINAL  FUSION  W/O  CC  3 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC* 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/O  CC* 

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC^ 

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/O  CC* 

KNEE  PROCEDURES  W/O  PDX  OF  INFECTION  »  

EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT* 

EXTENSIVE  3RD  DEGREE  BURNS  W/O  SKIN  GRAFT* 

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMAS  

FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/O  CC  OR  SIG  TRAUMA* 

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA  a 

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INH  INJ  W/O  CC  OR  SIG  TRAUMA  3  

NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA  

NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA  3  

SIMULTANEOUS  PANCREAS/KIDNEY  TRANSPLANT*  

PANCREAS  TRANSPLANT*  

CARDIAC  DEFIBRILATOR  IMPLANT  W  CARDIAC  CATH* 

CARDIAC  DEFIBRILATOR  IMPLANT  W/O  CARDIAC  CATH*  

PERCUTANEOUS  CARDIVASCULAR  PROCEDURE  W  AMI*  

PERCUTANEOUS  CARDIVASCULAR  PROC  W  NON-DRUG  ELUTING  STENT  W/O  AM|5  . 
PERCUTANEOUS  CARDIVASCULAR  PROC  W/O  CORONARY  ARTERY  STENT  OR  AMI* 

CERVICAL  SPINAL  FUSION  W  CC3 

CERVICAL  SPINAL  FUSION  W/O  CC^ 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W  CC 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W  REHABILITATION  THERAPY  W/O  CC '  ... 
ALCOHOLyORUG  ABUSE  OR  DEPENDENCE  W/O  REHABILITATION  THERAPY  W/O  CC  . 

TRANSIENT  ISCHEMIA 

HEART  ASSIST  SYSTEM  IMPLANT*  

PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W  AMI* 

PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W/O  AMI*  ....:.... 


Relative 
weight 


0.0000 
1.8783 
0.6655 
3.2319 
1.8783 
1.8783 
0.8284 
1.0885 
1.8783 
0.8846 
0.6952 
1.8783 
0.8284 
0.8284 
0.4055 
0.0000 
1.2493 
1.8783 
0.8284 
1.8783 
0.8284 
1.8783 
0.8284 
1.8783 
1.8783 
1.2493 
1.8783 
0.8284 
0.8284 
0.8284 
1.0734 
0.8284 
0.0000 
0.0000 
0.8284 
1.2493 
0.8284 
1.8783 
1 .2493 
0.8284 
0.6655 
0.3755 
0.4055 
0.3860 
0.6250 
1.8783 
0.8284 
0.8284 


Geo- 
metric 
mean 
lengtti  of 
stay 


0.0 
46.3 
21.9 
54.6 
46.3 
46.3 
23.3 
29.5 
46.3 
22.9 
20.4 
46.3 
23.3 
23.3 
16.8 

0.0 
31.3 
46.3 
23.3 
40.3 
23.3 
46.3 
23.3 
46.3 
46.3 
31.3 
46.3 
23.3 
23.3 
23.3 
32.2 
23.3 

0.0 

0.0 
23.3 
31.3 
23.3 
46.3 
31.3 
23.3 
21.9 
18.6 
16.8 
21.2 
23.1 
46.3 
23.3 
23.3 


Short- 
stays  of 
%  aver- 
age 
length  of 
stay 


0.0 
38.5 
18.2 
45.5 
38.5 
38.5 
19.4 
24.5 
38.5 
19.0 
17.0 
38.5 
19.4 
19.4 
14.0 

0.0 
26.0 
38.5 
19.4 
38.5 
19.4 
38.5 
19.4 
38.5 
38.5 
26.0 
38.5 
19.4 
19.4 
19.4 
26.8 
19.4 

0.0 

0.0 
19.4 
26.0 
19.4 
38.5 
26.0 
19.4 
18.2 
15.5 
14.0 
17.6 
19.2 
38.5 
19.4 
19.4 


*  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  the  appropriate  low  volume  quintile  because  they  had  no 
LTCH  cases  in  the  FY  2001  MedPAR. 

'  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  1 . 

2  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  2. 

3  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  3. 
*.Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  4. 
5  Relative  weights  for  tfiese  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  5. 

*  Relative  weights  for  these  LTC-DRGs  were  assigned  a  value  ofOO. 

^  Relative  weights  for  these  LTC-DRGs  were  determined  after  adjusting  to  account  for  nonmonotonically  (see  step  5  above).  ■ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  83 
RIN  0920-AA07 

Procedures  for  Desighating  Classes  of 
Employees  as  Members  of  the  Special 
Exposure  Cohort  Under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000; 
Notice  of  Proposed  Rulemaking 

agency:  Department  of  Health  and 

Human  Services. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  describes  how 
the  Department  of  Health  and  Human 
Services  ("HHS")  proposes  to  consider 
designating  classes  of  employees  to  be 
added  to  the  Special  Exposure  Cohort 
under  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  ("EEOICPA"). 
Under  EEOICPA,  and  Executive  Order 
13179.  the  Secretary  of  HHS  is 
authorized  to  make  such  designations, 
which  take  effect  180  days  after 
Congress  is  notified  unless  Congress 
provides  otherwise.  An  individual 
member  (or  the  survivors  of  a  member) 
of  a  class  of  employees  added  to  the 
Special  Exposure  Cohort  would  be 
entitled  to  compensation  if  the 
Department  of  Labor  ("DOL")  finds  that 
employee  incurred  a  specified  cancer 
and  the  claim  meets  other  requirements 
established  under  EEOICPA.  HHS 
previously  published  a  proposal  for 
these  procedures  on  June  25,  2002  (67 
FR  42962).  Public  comment  on  the 
original  proposal  has  led  HHS  to  make 
substantial  changes  to  the  procedures 
that  require  issuance  of  this  second 
notice  of  proposed  rulemaking. 
DATES:  HHS  invites  comments  on  this 
notice  of  proposed  rulemaking  from 
interested  parties.  Comments  must  be 
received  by  April  7,  2003. 
ADDRESSES:  Address  written  comments 
on  the  notice  of  proposed  rulemaking  to 
the  NIOSH  Docket  Officer  electronically 
by  e-mail  to 

NIOCINnOCKET@CDC.GOV.  See 
SUPPLEMENTARY  INFORMATION  for  file 
formats  and  other  information  about 
electronic  filing.  Alternatively,  submit 
printed  comments  to  NIOSH  Docket 
Office,  Robert  A.  Taft  Laboratories.  MS- 
C34.  4676  Columbia  Parkway. 
Cincinnati.  OH  45226. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Elliott.  Director.  Office  of 
Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health.  4676  Columbia 
Parkway,  MS-R45,  Cincinnati,  OH 


45226.  Telephone  (513)  841-4498  (this 
is  not  a  toll-free  number).  Information 
requests  can  also  be  submitted  by  e-mail 
to  OCAS@CDC.GOV 
SUPPLEMENTARY  INFORMATION: 

I.  Comments  Invited 

Interested  persons  or  organizations 
are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
arguments,  recommendations,  and  data. 
Comments  are  invited  on  any  topic 
related  to  this  proposal. 

Comments  snould  identify  the 
author(s).  return  address,  and  phone 
number,  in  case  clarification  is  needed. 
Comments  can  be  submitted  by  e-mail 
to:  NIOCINDOCKET@CDC.GOV.  If 
submitting  comments  by  e-mail,  they 
may  be  provided  as  e-mail  text  or  as  a 
Word  or  Word  Perfect  file  attachment. 
Printed  comments  can  also  be  submitted 
to  the  address  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
fully  considered  by  the  Secretary.  An 
electronic  docket  contaifling  all 
comments  submitted  will  be  available 
over  the  Internet  on  the  National 
Institute  for  Occupational  Safety  and 
Health  ("NIOSH").  Office  of 
Compensation  Analysis  and  Support 
Web  page  at  www.cdc.gov/niosh/ocas, 
or  comments  will  be  available  in  writing 
by  request. 

II.  Background 

A.  Statutory  Authority 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act,  42 
U.S.C.  7384-7385  [1994,  supp.  2001). 
EEOICPA.  established  a  compensation 
program  to  provide  a  lump  sum 
payment  of  $150,000  and  prospective 
medical  benefits  as  compensation  to 
covered  employees  suffering  from 
designated  illnesses  incurred  as  a  result 
of  their  exposure  to  radiation, 
beryllium,  or  silica  while  in  the 
performance  of  duty  for  the  Department 
of  Energy  ("DOE")  and  certain  of  its 
vendors,  contractors  and  subcontractors. 
This  legislation  also  provided  for 
payment  of  compensation  for  certain 
survivors  of  these  covered  employees. 

EEOICPA  instructed  the  President  to 
designate  one  or  more  Federal  Agencies 
to  carry  out  the  compensation  program. 
Pursuant  to  this  statutory  provision,  the 
President  issued  Executive  Order  13179 
("Providing  Compensation  to  America's 
Nuclear  Weapons  Workers"),  which 
assigned  primary  responsibility  for 
administering  the  compensation 
program  to  the  Department  of  Labor 
("DOL").  65  FR  77487  (December  7, 
2000).  DOL  published  a  final  rule 
governing  DOL's  administration  of 


EEOICPA  on  December  26.  2002  (67  FR 
78874). 

The  executive  order  directed  the  HHS 
to  perform  several  technical  and 
policymaking  roles  in  support  of  the 
DOL  program: 

(1)  HHS  is  to  develop  procedures  for 
considering  petitions  to  be  added  to  the 
Special  Exposure  Cohort  established 
under  EEOICPA  by  classes  of  employees 
at  DOE  and  Atomic  Weapons  Employer 
("AWE")  facilities.  HHS  is  also  to  apply 
these  procediu°es  in  response  to  such 
petitions.  Covered  employees  included 
in  the  Special  Exposure  Cohort  who 
have  a  specified  cancer,  and  eligible 
survivors  of  these  employees,  qualify  for 
compensation  under  EEOICPA.  The 
procedures  HHS  is  proposing  to  use  for 
considering  Special  Exposure  Cohort 
petitions  were  initially  proposed  as  a 
notice  of  proposed  rulemaking  on  June 
25,  2002  (67  FR  42962)  under  42  CFR 
Part  83  and  are  the  subject  of  this 
second  notice  of  proposed  rulemaking. 

(2)  HHS  is  to  develop  guidelines  by 
regulation  to  be  used  by  DOL  to  assess 
the  likelihood  that  an  employee  with 
cancer  developed  that  cancer  as  a  result 
of  exposure  to  radiation  in  performing 
his  or  her  duty  at  a  DOE  or  AWE 
facility.  HHS  published  a  final  rule 
establishing  these  "Probability  of 
Causation"  guidelines  on  May  2,  2002 
(67  FR  22296)  under  42  CFR  Part  81. 

(3)  HHS  is  also  to  develop  methods  by 
regulation  to  estimate  radiation  doses 
("dose  reconstruction")  for  certain 
individuals  with  cancer  applying  for 
benefits  imder  the  DOL  program.  HHS 
published  a  final  rule  promulgating 
these  methods  under  42  CFR  Part  82  on 
May  2,  2002  (67  FR  22314).  HHS  is 
applying  these  methods  to  conduct  the 
program  of  dose  reconstruction  required 
by  EEOICPA. 

t4)  Finally,  HHS  is  to  provide  the 
Advisory  Board  on  Radiation  and 
Worker  Health  with  administrative  and 
other  necessary  support  services.  The 
Board,  a  federal  advisory  committee 
whose  members  are  appointed  by  the 
President,  is  advising  HHS  in 
implementing  its  roles  under  EEOICPA 
described  here. 

42  U.S.C.  7384p  requires  HHS  to 
implement  its  responsibilities  with  the 
assistance  of  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  an  Institute  of  the  Centers  for 
Disease  Control  and  Prevention,  HHS. 

B.  What  Is  the  Special  Exposure  Cohort? 

The  Special  Exposure  Cohort  ("the 
Cohort")  is  a  category  of  employees 
defined  under  42  U.S.C.  73841(14).  In 
this  definition.  Congress  specified 
which  employees  comprise  the  Cohort 
initially,  including  employees  of  DOE, 


Federal  Register /Vol.  68,  No.  45 /Friday,  March  7,  2003  /  Proposed  Rules 


11295 


DOE  contractors  or  subcontractors,  or 
AWEs  who  worked  an  aggregate  of  at 
least  250  days  before  February  1, 1992 
at  a  gaseous  di^sion  plant  in  (1) 
Paducah,  Kentucky,  (2)  Portsmouth, 
Ohio,  or  (3)  Oak  Ridge,  Tennessee  and 
who  were  monitored  using  dosimetry 
badges  or  worked  in  a  job  that  had 
exposures  comparable  to  a  job  that  is  or 
was  monitored  using  dosimetry  badges; 
or  (4)  employees  of  DOE  or  DOE 
contractors  or  subcontractors  employed 
before  January  1, 1974  on  Amchitka 
Island.  Alaska  and  exposed  to  ionizing 
radiation  in  the  performance  of  duty 
related  to  the  Long  Shot,  Milrow.  or 
Cannikin  underground  nuclear  tests. 
Employees  included  in  the  Cohort  who 
inciu  a  specified  cancer  ^  qualify  for 
compensation  (see  DOL  regulations  20 
CFR  part  30  for  details).  Cancer  claims 
submitted  by  these  employees  or  their 
survivors  do  not  require  DOL  to 
evaluate  the  probability  that  the  cancer 
was  caused  by  radiation  doses  incurred 
during  the  performance  of  duty  for 
nuclear  weapons  programs  of  DOE.  as  is 
required  for  other  cancer  claims  covered 
by  EEOICPA. 

C.  Purpose  of  the  Proposed  Procedures 

EEOICPA  authorized  the  President  to 
designate  classes  of  employees  to  be 
added  to  the  Cohort,  while  providing 
Congress  with  the  opportimity  to  review 
these  decisions  and  expedite  or  reverse 
them.  As  noted  previously,  the 
President  has  delegated  his  authority  in 
this  matter  to  the  Secretary  of  HHS.  The 
purpose  of  this  notice  of  proposed 
rulemaking  is  to  establish  procedures  by 
which  the  Secretary  of  HHS  will 
determine  whether  to  add  to  the  Cohort 
new  classes  of  employees  from  EKDE  and 
AWE  facilities.  The  procediu^s  are 
intended  to  ensure  that  petitions  for 
additions  to  the  Cohort  are  given 
uniform,  fair,  scientific  consideration, 
that  petitioners  and  interested  parties 
are  provided  the  opportunity  for 
appropriate  involvement  in  the  process, 
and  to  comply  with  specific  statutory 
requirements  of  EEOICPA.  The 
procedures  also  address,  within  their 
relevant  scope,  the  stated  congressional 
purpose  of  the  compensation  program  to 
provide  timely  compensation  to  covered 
employees  or  their  survivors  for  covered 
illnesses  inciured  by  such  employees  in 
the  performance  of  duty. 


'  Specified  cancers  are  a  limited  group  of  cancers 
that  are  compensable  under  provisions  governing 
compensation  for  members  of  the  Cohort.  The  list 
of  specified  cancers  can  be  found  in  this  rule  undet 
section  83.5. 


D.  Statutory  Requirements  for 
Designating  Classes  of  Employees  as 
Members  of  the  Cohort 

EEOICPA  includes  several 
requirements  for  these  procedxu«s.  The 
Advisory  Board  on  Radiation  and 
Worker  Health  ("the  Board")  is 
authorized  to  provide  advice  to  the 
President  (delegated  to  the  Secretary  of 
HHS)  concerning  the  designation  of 
additional  classes  as  members  of  the 
Cohort.  The  Board's  advice  is  to  be 
based  on  "exposm«  assessments  by 
radiation' health  professionals, 
ihformation  provided  by  the  Department 
of  Energy,  and  such  other  information  as 
the  Advisory  Board  considers 
appropriate."  42  U.S.C.  7384q.  Section 
7384q  specifies  that  HHS  obtain  the 
advice  of  the  Board  "after  consideration 
of  petitions  by  classes  of  employees 
*  *  *  for  such  advice."  This  section 
also  mandates  two  broad  criteria  to 
govern  HHS  decisions,  which  are  to  be 
made  after  receiving  the  advice  of  the 
Board.  Members  of  a  class  of  employees 
at  a  DOE  or  AWE  faciUty  may  be  treated 
as  members  of  the  Cohort  for  piuposes 
of  the  compensation  program  if  HHS 
"determines  that:  (1)  It  is  not  feasible  to 
estimate  with  sufficient  accuracy  the 
radiation  dose  that  the  class  received; 
and  (2)  there  is  a  reasonable  likelihood 
that  such  radiation  dose  may  have 
endangered  the  health  of  members  of 
the  class."  * 

Finally,  42  U.S.C.  7384l(14)(C) 
requires  the  Secretary.to  submit  a  report 
to  Congress  for  each  class  of  employees 
the  Secretary  designates  to  be  added  to 
the  Cohort.  The  report  must  define  the 
class  of  employees  covered  by  the 
designation  and  specify  the  criteria  used 
to  make  the  designation.  This  section 
requires  that  the  designation  take  effect 
180  days  after  the  date  on  which  HHS 
submits  the  report  to  Congress  "unless 
Congress  otherwise  provides." 

E.  Relationship  of  Proposed  Procedures 
to  Existing  Rule  Promulgated  by  HHS  To 
Implement  EEOICPA 

These  procedmes  complement  the 
HHS  final  rule:  "Methods  for  Radiation 
Dose  Reconstruction  Under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000" 
promulgated  by  HHS  on  May  2,  2002  at 
42  CFR  Part  82  (67  FR  22314). 

The  rule  42  CFR  p^rt  82  provides  the 
methods  by  which  NIOSH  is  conducting 
dose  reconstructions  to  estimate  the 
radiation  doses  inciured  by  individual 
covered  employees  who  have  inciured 
cancer.  These  estimates  are  required  by 
EEOICPA  to  adjudicate  a  cancer  claim 
for  an  employee  who  is  not  a  member 
of  the  Cohort  or  whose  claim  is  not 


covered  by  provisions  of  EEOICPA  for 
compensating  members  of  the  Cohort. 
The  methods  to  arrive  at  these 
estimates,  however,  will  be  directly 
considered  by  HHS  in  reviewing 
petitions  to  add  classes  of  employees  to 
the  Cohort.  In  particular,  HHS  will 
consider  these  methods  in  determining 
for  a  petitioning  class  of  employees,  as 
required  by  EEOICPA,  whether  "it  is  not 
feasible  to  estimate  with  sufficient 
accuracy  the  radiation  dose  that  the 
[individual  members  of]  the  class 
received." 

m.  Summary  of  Public  Comments 

On  June  25,  2002,  HHS  promulgated 
a  notice  of  proposed  rulemaking 
specifying  procedures  for  adding  classes 
of  employees  to  the  Cohort  (42  CFR  part 
83;  see  67  FR  42962).  Public  comments 
were  solicited  from  June  25,  2002  to 
August  26,  2002.  During  this  period, 
comments  were  also  submitted  by  the 
Advisory  Board  on  Radiation  and 
Worker  Health. 

HHS  received  comments  from  nine 
organizations  and  36  individuals. 
Organizations  commenting  included 
several  labor  organizations  representing 
DOE  workers,  the  Defense  Threat 
Reduction  Agency  (which  conducts 
radiation  dose  reconstructions  for  a 
compensation  program' serving  U.S. 
Atomic  Veterans),  the  Health  Physics 
Society,  and  two  advocacy  groups.  A 
summary  of  these  comments  and  HHS 
responses  is  provided  below.  These  are 
organized  by  general  topical  area.  The 
HHS  responses  in  this  section  also  serve 
to  explain  changes  made  to  the  original 
proposal  and  the  intent  of  the  new  rule 
provisions. 

A.  Feasibility  of  Dose  Reconstructions 

As  noted  above,  EEOICPA  requires 
HHS  to  find  that  it  is  "not  feasible  to 
estimate  with  sufficient  accuracy  the 
radiatioa  dose  that  the  class  received" 
as  a  condition  for  adding  the  class  to  the 
Cohort.  HHS  received  comments  from 
several  labor  organizations  and  ap 
advocacy  group  recommending  that  the 
rule  establish  one  or  more  clear  tests 
defining  when  dose  reconstructions 
would  not  be  feasible,  some  commenlers 
distinguishing  this  requirement  as 
separate  and  apart  fttjm  the  requirement 
for  "sufficient  accuracy."  One  specific 
recommendation  is  that  HHS  establish  a 
time  limit  for  completing  dose 
reconstructions,  the  expiration  of  which 
would  determine  the  dose 
reconstruction  to  be  not  feasible.  HHS 
has  consistently  heard  concern  about 
the  duration  of  processes  for 
adjudicating  cancer  claims  and  its 
impact  on  claimants  in  failing  health 
and  their  families.  These  concerns  were 
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presented  by  DOE  and  AWE  employees 
and  their  survivors  during  four  public 
meetings  convened  to  present  the 
proposed  rule  during  the  comment 
period  in  July  and  August,  2002. 

HHS  has  not  established  in  the 
proposed  rule  a  feasibility  test  as  to 
whether  dose  reconstructions  for  the 
class  coidd  be  completed  within  a  time 
limit.  The  factors  that  might  delay  a 
dose  reconstruction  would  typically  be 
specific  to  an  individual  employee, 
versus  a  class  of  employees,  since  the 
informational  demands  of  a  dose 
reconstruction  are  cancer  specihc  and 
employee  specific.  HHS  also  notes  that 
the  development  of  the  NIOSH  dose 
reconstruction  program  has  delayed  all 
dose  reconstructions  required  to  date, 
but  that  this  is  an  inevitable 
consequence  of  establishing  a  technical 
program  of  this  unprecedented  scale 
and  complexity,  and  of  DOE's 
development  of  a  commensurately  large 
records  identification  and  retrieval 
system  to  support  the  NIOSH  dose 
reconstruction  program. 

Nevertheless,  the  development  of  the 
most  efficient  processes  possible  to 
assist  DOL  in  achieving  timely 
adjudication  of  cancer  claims  is  a  high 
priority  for  HHS.  For  this  purpose, 
NIOSH  will  consider  the  establishment 
of  a  time  limit  or  guidelines  concerning 
the  duration  of  individual  dose 
reconstructions  conducted  under  42 
CFR  part  82,  once  the  dose 
reconstruction  program  reaches  its  full 
operating  capacity. 

B.  Accuracy  of  Dose  Reconstructions 

NIOSH  received  various  comments 
and  recommendations  that  relate  to  the 
determination,  discussed  above,  as  to 
whether  it  is  feasible  to  estimate  doses 
to  members  of  a  class  of  employees  with 
"sufficient  accuracy." 

Four  labor  organizations,  an  advocacy 
group,  and  several  individuals 
questioned  the  ability  of  NIOSH  to 
reconstruct  doses  with  sufficient 
accuracy  when  DOE  records  are 
incomplete,  lacking  personal  monitoring 
records,  alleged  to  be  fraudulent, 
limited  to  co-worker  data,  or  lacking 
energy-specific  dosimetry. 

Most  of  these  limitations  are  standard 
for  a  radiation  dose  reconstruction 
program.  The  purpose  of  dose 
reconstructions  is  specifically  to 
estimate  doses  when  records  are 
incomplete  or  otherwise  inadequate. 
EEOICPA  explicitly  recognizes  this  fact 
and  requires  that  dose  reconstructions 
be  performed  under  precisely  such 
circumstances.  Moreover,  as  discussed 
in  the  first  notice  of  proposed 
rulemaking,  sufficient  acciu'acy  of 
estimates  for  a  compensation  program. 


in  contrast  to  estimates  used  for 
epidemiological  research,  is  defined  by 
the  extent  that  it  assures  the  fair 
adjudication  of  claims,  rather  than  any 
arbitrary  degree  of  precision.  Hence,  for 
the  purposes  of  a  compensation 
program,  a  dose  estimate  is  sufficiently 
accurate  if  it  is  reasonably  certain  to  be 
at  least  as  high  as  the  highest  dose  that 
could  plausibly  have  been  received. 

The  labor  organizations  and  advocacy 
group  commenting  on  this  rule  also 
requested  that  HHS  provide  one  or  more 
clear  tests  for  when  a  dose  estimate 
would  be  sufficiently  accurate. 

NIOSH  has  established  the  use  of 
maximum  doses  based  on  worst-case 
assumptions  in  its  dose  reconstruction 
program  whenever  sufficient 
information  is  available  to  support  this 
approach  and  the  additional 
information  needed  for  a  more  precise 
estimate  is  unavailable.  Accordingly, 
the  more  limited  the  dose  information 
available  for  a  claim,  the  more  likely  it 
is  a  dose  reconstruction  will 
overestimate  the  level  of  radiation  dose, 
and  the  greater  the  degree  of 
overestimation,  to  achieve  the  objective 
of  minimizing  the  possibility  of  ever 
underestimating  the  radiation  doses 
used  to  adjudicate  a  claim. 

This  dose  reconstruction  approach 
allows  HHS  to  establish  a  more 
qualified  standard  for  sufficient 
accuracy  than  provided  under  the  initial 
notice  of  proposed  rulemaking.  Under 
section  83.13  of  the  current  proposal, 
radiation  doses  can  be  estimated  with 
sufficient  accuracy  if  NIOSH  has 
established  that  it  has  access  to 
sufficient  information  to  estimate  the 
maximum  radiation  dose  that  could 
have  been  incurred  by  any  member  of 
the  class,  based  on  the  information 
available  and  using  "worst-case" 
assumptions.  As  discussed  above,  such 
a  maximum  dose  estimate  would  be 
used  in  dose  reconstructions,  if 
available  information  is  inadequate  to 
establish  more  precise  estimates.  This 
standard  for  sufficient  accuracy  is 
supported  in  comments  on  this  rule  by 
the  Health  Physics  Society  and  the 
Defense  Threat  Reduction  Agency.  HHS 
believes  this  represents  a  fair  standard 
for  sufficient  accuracy  under  EEOICPA, 
since  it  provides  that  dose 
reconstructions  will  be  restricted  to 
claims  for  which  information  is 
sufficient  to  prevent  the 
underestimation  of  an  employee's  dose. 

The  proposed  rule  also  specifies  some 
general  guidance  for  potential 
petitioners  to  consider  with  respect  to 
whether  there  is  sufficient  information 
for  NIOSH  to  estimate  doses.  In 
addition,  NIOSH  will  publicize 
summaries  of  specific  circumstances  in 


which  NIOSH  is  unable  to  complete 
dose  reconstructions  with  sufficient 
accuracy,  as  such  cases  arise  through 
the  NIOSH  dose  reconstruction 
program.  These  findings  will  be  made 
available  to  the  public  on  the  Internet  at 
http://www.cdc.gov/niosb/ocas  or  by 
request.  Finally,  NIOSH  will  work  with 
the  Board  to  develop  other  generic 
guidance,  to  the  extent  additional 
generic  guidance  is  possible,  concerning 
the  feasibility  of  dose  reconstructions. 

The  Health  Physics  Society  further 
recommended  that  determinations  of 
the  feasibility  of  estimating  doses  with 
sufficient  accuracy  be  limited  to 
relevant  cancers.  This  comment  reflects 
the  fact  that  the  feasibility  of  a  dose 
reconstruction  can  be  specific  to  certain 
cancer  sites  in  the  body  and  hence  to 
the  type  of  cancer  an  employee  incius. 
For  example,  internal  doses  of  radiation 
resulting  from  inhalation,  ingestion,  or 
absorption  of  internal  emitters,  such  as 
radon  progeny  or  uranium,  only 
concentrate  and  significantly  irradiate 
certain  organs  and  tissues.  Hence,  it 
may  be  appropriate  to  limit  the  finding 
that  it  is  not  feasible  to  estimate 
radiation  doses  with  sufficient  accuracy 
to  certain  tissue-specific  cancer  sites 
relevant  to  individuals  with  specific 
types  of  cancers. 

HHS  has  added  provisions  imder 
sections  83.13  (b)(l)(iv),  83.13(b){2)(iii), 
and  83.13(c)(4)  of  this  rule  to  allow  HHS 
to  limit  the  definition  of  a  class  to  those 
individuals  who  incur  one  or  more  of  a 
limited  set  of  types  of  cancers,  when 
appropriate,  as  discussed  above.  These 
provisions  will  allow  HHS  to  adhere 
fully  to  the  statutory  requirement  that 
HHS  find  that  "it  is  not  feasible  to 
estimate  with  sufficient  accuracy  the 
radiation  dose  that  the  class  received." 
It  will  mean  that  in  certain  cases,  HHS 
might  add  tq  the  Cohort  a  class  of 
employees  whose  membership  is 
limited  to  employees  who  have  incurred 
a  cancer  from  a  set  of  one  or  more  types 
of  cancers  specified  in  the  definition  of 
the  class  established  by  HHS.  (The 
cancer  type  or  types  HHS  would  specify 
in  such  cases  could  include  one  or  more 
cancer  types  that  are  not  included  in  the 
list  of  specified  cancers  established 
under  EEOICPA  and  defined  in  section 
83.5(k)  of  this  rule,^  as  well  as  one  or 


2  Readers  should  note  that  while  HHS  could 
define  a  class  of  employees  by  a  type  of  cancer  that 
is  not  in  the  list  of  specified  cancers,  DOL  can  only 
award  compensation  to  members  of  such  a  class  as 
a  member  of  the  Cohort  if  they  incur  one  or  more 
of  the  specified  cancers,  as  required  by  EEOICPA 
(42  U.S.C.  7384l(9)(A)).  Hence,  members  included 
in  the  class  because  they  have  a  type  of  cancer  that 
is  not  in  the  specified  cancer  list  must  also  have  or 
develop  a  type  of  cancer  that  is  in  the  specified 
cancer  list  to  receive  compensation  as  a  jnember  of 
the  Cohort. 


Federal  Register / Vol.  68,  No.  45 /Friday,  March  7,  2003 / Proposed  Rules 


11297 


more  cancers  included  in  the  list  of 
specified  cancers.)  Co-workers  of  the 
employees  who  do  not  incur  any  of  the 
cancers  included  by  HHS  would  not  be 
included  as  members  of  the  class  added 
to  the  Cohort.  NIOSH  would  conduct 
dose  reconstructions  for  cancer  claims 
covering  these  co-workers. 

C.  Health  Endangerment 

The  four  labor  organizations  and  two 
advocacy  groups  commenting  on  the 
rule,  and  one  individual  opposed  the 
use  of  risk  models  (NIOSH-IREP)  tb 
establish  whether  or  not  the  health  of  a 
class  of  employees  petitioning  to  be 
added  to  the  Cohort  was  endangered. 
The  commenters  believe  health 
physicists  could  not  make  reliable 
determinations  as  to  whether  the  dose  to 
which  a  class  may  have  been  exposed 
could  have  exceeded  the  dose 
benchmark  that  was  to  be  established 
using  risk  models.  The  commenters  also 
questioned  the  procedure  for  using  the 
risk  models,  which  they  found 
insufficiently  detailed,  and  were 
concerned  that  use  of  risk  models  woiUd 
set  too  stringent  a  standard  for  health 
endangerment.  In  place  of  using  risk 
models,  the  commenters  recommended 
either  the  use  of  physician  opinion  or 
the  employment  and  monitoring  criteria 
that  Congress  specified  to  be  used  for 
the  statutorily  defined  members  of  the    . 
Cohort  employed  by  the  gaseous 
diffusion  plants  in  EEOICPA  (see  42 
U.S.C.  73841(14)).  Alternatively,  several 
individual  commenters  recommended 
use  of  epidemiological  analyses, 
comparing  the  health  of  employees  at 
the  sites  included  by  Congress  in  the 
Cohort  to  the  health  of  groups  of 
employees  at  other  sites  petitioning  to 
be  added  to  the  Cohort. 

The  current  proposed  standard  to  be 
used  by  NIOSH  for  establishing 
sufficient  acciu-acy  in  section  83.13 
would  allow  HHS  to  omit  the  use  of  risk 
models  in  establishing  health 
endangerment.  Under  this  standard, 
when  NIOSH  is  unable  to  estimate  doses 
with  sufficient  accuracy,  then,  by 
definition,  NIOSH  will  not  be  able  to 
estimate  the  maximiun  dose  that 
employees  in  the  class  might  have 
incurred.  Lacking  a  factual  basis  for 
establishing  such  a  cap  or  upper  bound 
to  the  possible  level  of  radiation 
exposvue,  NIOSH  cannot  quantitatively 
evaluate  health  endangerment.  The 
procedure  that  remains  in  the  rule  for 
establishing  that  health  may  have  been 
endangered  is  described  under  section 
83.13(b)(3).  As  recommended  by  several 
labor  organizations,  the  advocacy 
groups,  and  individual  conunenters,  this 
procedure  is  similar  to  the  approach 
taken  by  Congress  in  42  U.S.C. 


73841(14),  but  it  allows  NIOSH  greater 
flexibility  to  make  use  of  detailed 
information  that  might  be  available. 

First,  instead  of  using  a  general 
monitoring  criterion  to  indicate  which 
employees  had  radiation  exposure, 
NIOSH  will  specifically  identify,  by  job 
title  and  other  employment  parameters, 
employees  with  potential  exposure,  as 
provided  under  section  83.13.  This 
allows  NIOSH  to  specifically  include 
within  a  class  those  employees  with 
potential  for  radiation  exposure  whose 
doses  cannot  be  estimated  with 
sufficient  accuracy. 

Second,  NIOSH  might  not  imiversally 
apply  the  250  day  employment  criterion 
that  Congress  specified  in  42  U.S.C. 
§  7384l(14)(A).  NIOSH  will  use  the  250 
day  employment  criterion  only  when  it 
lacks  sufficient  basis  to  establish  a  lower 
minimum  dilation. 

Specifically,  when  the  exposure  of 
concern  occurred  during  a  discrete 
incident  likely  to  have  involved 
exceptionally  high  level  exposures,  such 
as  nuclear  ciiticality  incidents  or  other 
events  involving  similarly  high  levels  of 
exposures  residting  from  the  faiUire  of 
radiation  protection  controls,  the 
proposed  rule  would  allow  NIOSH  to 
specify  presence  during  the  incident  as 
sufficient  employment  duration  for 
including  members  in  the  class.  In  these 
cases,  it  would  be  impossible  to  specify 
any  duration  of  exposure  that  would 
delimit  the  potential  for  health 
endangerment,  and  the  250  day  default 
criterion  would  be  irrelevant. 

HHS  has  not  incorporated  into  the 
rule  the  recommendation  of  one  labor 
organization  to  establish  health 
endangerment  on  the  basis  of  a 
physician's  opinion.  The  commenter 
suggested  this  model  would  be 
appropriate  because  it  is  used  for 
making  determinations  in  workers' 
compensation  programs.  Physicians 
evaluate  occupational  causation  and 
degree  of  impairment  for  patients 
seeking  workers'  compensation,  but 
luider  this  rule  there  is  no  patient  to 
evaluate,  only  very  limited  exposure 
information  pertaining  to  a  class  of 
employees.  A  physician  could  not  judge 
health  endangerment  with  respect  to 
exposujre  to  ionizing  radiation  without 
dose  information  on  the  class  of 
employees  and  specification  of  the 
cancers  incurred  by  the  employees. 

HHS  also  has  not  incorporated  into 
the  rule  the  recormnendation  to  base 
determinations  of  health  endangerment 
on  epidemiological  comparisons 
between  the  health  of  congressionally 
estabhshed  classes  and  future  classes  to 
be  designated  by  the  Secretary,  or  on  the 
basis  of  any  other  epidemiological 
comparisons. 


Epidemiological  comparisons  would 
require  health  data  that  would  not  be 
available  in  reasonable  time.  Moreover, 
there  would  be  numerous 
methodological  difficulties  in  making 
such  comparisons,  as  was  generally 
recognized  by  the  commenters  making 
this  recommendation.  For  example, 
comparisons  would  require  populations 
of  siifficient  size  for  analysis,  whereas 
the  size  of  classes  of  employees  may 
often  be  too  small  to  permit  valid 
analyses. 

D.  Timeliness  of  Dose  Reconstructions    , 
and  Petition  Decisions 

The  four  labor  organieations,  two 
advocacy  groups,  and  several 
individuals  expressed  concern  about  the 
time  that  may  be  required  to  conduct  a 
dose  reconstruction  and,  if  a  dose 
reconstruction  is  not  feasible,  the 
additional  time  required  to  add  a  class 
of  employees  to  the  Cohort.  They 
recommended  NIOSH  establish  a  time 
limit  on  its  dose  reconstructions,  the 
tolling  of  which  would  determine  the 
dose  reconstruction  to  be  infeasible,  and 
they  recommended  time  limits  on 
actions  involved  in  considering  a 
petition  for  adding  a  class  to  the  Cohort. 
Individual  commenters  were 
specifically  concerned  about  the  time 
required  to  add  a  claimant  with  cancer 
to  the  Cohort,  if  l^OSH  determines  that 
it  caimot  complete  his  dose 
reconstruction. 

HHS  agrees  that  it  should  achieve  a 
reasonable  balance  between  the 
diu^tion  of  effort  to  obtain  data  for  a 
dose  reconstruction  and  the  speed  with 
which  it  can  complete  a  dose 
reconstruction.  The  NIOSH  dose 
reconstruction  rule  (42  CFR  part  82)  and 
program  incorporate  efficiency 
measures  to  address  precisely  this 
concern.  Taking  this  a  step  further,  as 
discussed  above,  NIOSH  will  consider 
establishing  a  time  limit  or  time 
guidelines  for  the  completion  of  a  dose    . 
reconstruction. 

In  addition  to  these  measures,  section 
83.14  has  been  added  to  the  proposed 
rule  to  expedite  the  consideration  of 
petitions  by  claimants  for  whom  NIOSH 
has  found  it  cannot  complete  dose 
reconstructions  under  42  CFR  part  82. 
The  new  section  would  allow  NIOSH  to 
establish  for  evaluation  a  class  of 
employees  based  onfy  on  the 
information  obttiined  during  the  attempt 
to  conduct  the  dose  reconstruction  for 
the  employee  covered  by  such  a  claim, 
so  that  adding  the  employee  to  the 
Cohort,  together  with  other  employees 
who  match  the  same  essential 
characteristics,  could  be  considered  by 
the  Board  and  HHS  without  delay.  HHS 
would  then,  through  collection  and 
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analysis  of  additional  information, 
separately  evaluate  the  possibility  that 
there  might  be  additional  groups  of 
employees  whose  circumstances  are 
similar  and  would  hence  constitute  a 
broader  class  of  employees  at  the  facility 
that  should  be  added  to  the  Cohort, 
under  the  procedures  specified  in 
section  83.13.  This  system  should 
effectively  ensure  that  classes  of 
employees  including  a  cancer  claimant 
for  whom  NIOSH  could  not  complete  a 
dose  reconstruction  are  considered  for 
addition  to  the  Cohort  as  quickly  as 
possible. 

HHS  has  not  adopted  the 
recommendation  to  apply  regulatory 
time  limits  to  the  evaluation  of 
petitions,  the  tolling  of  which  would, 
without  other  consideration,  result  in 
the  addition  of  such  petitioning  classes 
to  the  Cohort.  Such  a  policy  would 
conflict  with  the  requirements  under 
EEOICPA  that  Cohort  additions  be 
limited  to  classes  of  employees  for 
whom  it  is  not  feasible  to  estimate 
radiation  doses  with  sufficient  accuracy 
and  whose  health  may  have  been 
endangered  by  radiation  doses.  It  could 
also  broadly  undermine  the  intent  under 
EEOICPA  to  adjudicate  cancer  claims, 
whenever  feasible,  consistently  with  the 
requirements  cited  above:  on  the  basis 
of  whether  it  is  "at  least  as  likely  as  not" 
that  such  cancers  were  caused  by 
radiation  doses  incurred  in  the 
performance  of  duty  for  nuclear 
weapons  programs. 

The  establishment  of  regulatory  time 
limits  for  petitions  would  be  imprudent 
as  well,  since  HHS  cannot  control  the 
scope  or  volume  of  petitions  it  receives. 
A  single  petition  could  cover  thousands 
of  employees  involved  in  hundreds  of 
different  occupations  and  activities  over 
many  years  of  operations  at  a  facility. 
HHS  could  also  receive  hundreds  of 
petitions  simultaneously.  In  either  of 
these  circumstances,  the  resources  of 
HHS  and  the  Board  to  evaluate  the 
petitions  within  a  fixed  deadline  could 
readily  be  overwhelmed.  HHS  would 
then  be  required  by  regulation  to  add 
these  classes  of  employees  to  the  Cohort 
automatically. 

HHS  also  received  recommendations 
from  individuals,  employees,  survivors, 
and  a  labor  organization,  to  achieve 
timeliness  by  streamlining  processes  as 
much  as  possible,  and  in  particular, 
again,  for  claimants  for  whom  NIOSH 
has  already  established  the  infeasibility 
of  completing  their  dose  reconstruction. 

As  discussed  above,  HHS  has  added 
special  procedures  to  streamline  the 
petition  decision  process  for  claimants. 
In  addition,  based  on  a  recommendation 
by  the  Board,  HHS  has  eliminated  a 
requirement  that  the  Board  review 


NIOSH  decisions  to  deny  evaluations  of 
petitions  that  do  not  meet  minimal 
petition  requirements.  Under  section 
83.11  of  the  rule,  the  Board  now  has  the 
option,  rather  than  the  duty,  to  advise 
NnOSH  concerning  such  decisions. 

One  labor  organization  recommended 
against  the  use  of  notices  in  the  Federal 
Register  to  notify  the  public  about 
relevant  actions  with  respect  to  a 
petition.  The  commenter  expressed 
concern  that  such  notices  would 
prolong  the  time  required  to  consider 
petitions.  An  advocacy  group,  however, 
specifically  commended  the  use  of  such 
notices  and  recommended  another 
opportunity  within  the  procedures  to 
provide  such  notice. 

The  notices  proposed  have  been 
retained.  These  notices  can  be  issued  by 
HHS  without  delaying  the  evaluation  of 
petitions.  The  notices  serve  the 
intended  purpose  of  officially  informing 
the  public  of  HHS  actions  of 
consequence.  They  also  serve  as  a  basis 
for  further  disseminating  this 
information  through  the  NIOSH  and 
other  federal  agency  communications, 
public  media,  and  other  information 
outlets  serving  interested  parties. 

One  labor  organization  recommended 
that  the  Board  meet  frequently  to 
minimize  delays  with  respect  to  its  role 
in  advising  the  Secretary  on  Cohort 
decisions. 

HHS  intends  to  convene  the  Board  as 
frequently  as  necessary  and  possible  for 
this  purpose^ 

E.  Defining  a  "Class"  and  Its 
Membership 

Several  individual  commenters 
questioned  the  meaning  of  a  "class"  of 
employees.  Relevant  to  this,  one 
commenter  wanted  to  know  what  would 
happen  if  a  class  included  some 
members  for  whom  dose  reconstruction 
is  feasible  and  others  for  whom  it  is  not 
feasible.  Another  commenter  wanted  to 
know  whether  a  petition  could  cover  all 
the  employees  of  an  entire  facility,  as  a 
single  class.  Finally,  the  two  advocacy 
groups  recommended  the  definition  of  a 
class  allow  for  the  possibility  that  a 
class  of  employees  was  employed  at 
multiple  facilities.  Such  classes  might 
include  certain  crews  of  construction  or 
maintenance  workers  that  might  have 
been  assigned  to  work  at  several 
facilities. 

The  concept  of  a  class  is  defined 
generically  in  section  83.5  of  the  rule. 
To  summarize,  a  class  is  a  group  of 
employees  whose  members  must  have 
two  footers  in  common:  they  must  have 
worked  at  the  same  facility;  and  the 
availability  of  records  and  information 
must  be  comparable  with  respect  to  the 
feasibility  of  estimating  their  radiation 


doses  with  sufficient  accuracy. 
Petitioners  will  be  encouraged  to  define 
a  class  as  specifically  as  possible  and 
appropriate  with  respect  to  other 
parameters,  such  as  dates  of 
employment,  occupations,  specific 
locations  of  work,  specific  operations  of 
concern,  etc. 

One  result  of  the  process  of  evaluating 
a  petition  will  be  to  establish  the  final 
definition  of  the  class,  which  may  differ 
from  the  class  definition  as  it  was 
proposed  initially  by  the  petitioner(s). 
The  class  might  be  redefined  because 
the  proposed  definition  mixed 
employees  whose  doses  can  be 
estimated  with  others  whose  doses 
cannot  be  estimated,  as  commented 
above.  Classes  will  be  very  specifically 
defined,  as  described  imder  provisions 
of  section  83.13,  with  respect  to  a 
variety  of  employment  parameters,  such 
as  dates  of  employment  or  job  titles,  to 
precisely  identify  the  group  of 
employees  included  in  the  decision  by 
the  Secretary  to  add  or  denying  adding  • 
the  class  to  the  Cohort. 

It  is  allowable  under  section  83.9  of 
this  proposed  rule  to  submit  a  petition 
defining  the  class  as  all  the  employees 
at  the  faciUty  or  any  subset  thereof, 
insofar  as  the  petition  provides  adequate 
justification  for  being  broadly  inclusive. 
This  section  of  the  rule  is  intended, 
however,  to  require  as  much  specificity 
as  is  consistent  with  the  justification.  It 
is  in  the  interest  of  the  petitioners  to 
specify  the  class  as  narrowly  as 
warranted.  In  general,  the  broader  the 
petitioner(s]  defines  the  class,  the  more 
time  will  be  required  to  evaluate  the 
petition,  since  HHS  will  have  to 
determine  whether  the  proposed  class 
includes  heterogeneous  groups  of 
employees  with  respect  to  the 
requirements  of  this  rule.  For  example, 
if  a  petition  defines  a  class  as  all 
employees  who  worked  in  a  certain 
building  without  specifying  the  relevant 
time  period  or  relevant  occupations, 
HHS  would  have  to  determine  whether 
all  occupations  were  potentially 
exposed  to  radiation  doses  that  cannot 
be  estimated.  It  is  possible  that 
monitoring  or  records  might  be  deficient 
only  for  employees  working  during  a 
certain  period  of  time,  or  for  certain 
occupations  employed  in  the  building. 

By  defining  the  class  more  broadly 
than  warranted,  the  petitioner(s)  also 
risks  HHS's  determining  against  the 
petition  in  its  entirety,  despite  the 
possibility  that  some  subgroups  covered 
by  the  class  definition  might  qualify. 
HHS  will  be  diligent  in  evaluating  major 
subgroups  of  employees  that  HHS 
discerns  under  a  broad  class  definition, 
but  the  more  broadly  the  class  is 


defined,  the  less  likely  HHS  is  to 
identify  all  possible  subgroups. 

HHS  has  not  revised  the  definition  of 
class  to  allow  for  a  class  of  employees 
defined  as  having  been  employed  at 
multiple  facilities,  as  proposed  by 
commenters.  The  statutory  language 
used  by  Congress  in  the  section  of 
EEOICPA  describing  the  procedure  for 
designating  additional  members  of  the 
Cohort  (42  U.S.C.  7384q)  does  not  allow 
HHS  to  define  a  class  as  a  group  of 
employees  from  multiple  facilities. 
Congress  refers  to  "facility"  in  the 
singular  form  in  each  place  it  is  used  in 
this  section  ("class  of  employees  at  any 
Department  of  Energy  facility  who  likely 
were  exposed  to  radiation  at  that 
facility"  in  42  U.S.C.  7384q(a)(l);  "a 
Department  of  Energy  facility  or  at  an 
atomic  weapons  employer /ac;7ity"  in  42 
U.S.C.  7384q(b);  (emphasis  added  in 
both  sections}).  This  limitation  would 
not,  however,  prevent  a  petitioner(s) 
from  submitting  petitions  separately  for 
employees  at  each  facility  at  which  the 
class  was  employed,  defining  separate, 
facility-specific  classes. 

F.  Modifications  and  Cancellations  of 
Cohort  Additions 

Two  labor  organizations,  the  two 
advocacy  groups,  and  several 
individuals  commented  on  the 
provisions  under  section  83.18  of  the 
current  proposal  allowii^  the  Secretary 
to  cancel  or  modify  a  class  once  it  is 
established.  The  commenters 
recommended  such  a  decision  by  the 
Secretary  should  only  apply 
prospectively,  for  the  adjudication  of 
future  claims.  In  other  words,  they 
recommended  such  a  decision  should 
not  affect  claimants  who  have  afready 
been  compensated  as  a  member  of  the 
Cohort,  by  potentially  requiring  the 
cessation  of  medical  benefits  or  the 
retiun  of  the  lump  sum  cash  benefit. 

DOL  will  determine  the  relevance  of 
such  decisions  by  HHS  with  respect  to 
claims  that  DOL  has  already  decided 
and  claimants  who  have  already 
received  compensation. 

G.  Submission  of  Petitions  to  the  Board 

The  two  advocacy  groups  and  one 
labor  organization  recommended  that  all 
petitions  evaluated  by  NIOSH  be 
submitted  to  the  Board  as  well.  This 
comment  appears  to  refer  to  the  Board's 
recommendation  that  it  not  have  a  role 
in  deciding  whether  or  not  a  petition 
meets  the  minimal  requirements  to  be 
evaluated  by  NIOSH,  the  Board,  and 
HHS  (see  Board  recommendations  in  the 
following  section).  The  Board 
considered  its  role  to  be  limited  to  the 
evaluation  of  qualified  petitions  and 
recommended  that  NIOSH  or  HHS  have 


the  exclusive  administrative  role  to 
ensure  that  petitions  meet  basic 
requirements. 

HHS  has  revised  the  rule  consistently 
with  the  view  of  the  Board.  Under 
section  83.12,  the  Board  will  receive  all 
petitions  that  NIOSH  uhimately  finds 
meet  the  requirements  for  evaluation. 
Under  section  83.10,  however,  the 
Board  will  not  review  petitions  that 
NIOSH  finds  do  not  meet  the 
requirements  for  evaluation.  It  should 
be  noted  that  before  making  such  a  final 
decision,  NIOSH  will  first  provide 
petitioners  with  guidance  and  time  to 
remedy  petitions  that  initially  do  not 
meet  the  requirements.  In  light  of  this 
provision,  HHS  seeks  comment  on 
whether  HHS  should  provide  an  option 
for  petitioners  to  seek  an  administrative 
review  of  adverse  final  decisions. 

H.  Petitions  by  Claimants 

Several  individuals  recommended 
against  requiring  claimants  to  petition 
when  NIOSH  has  foimd  that  it  cannot 
complete  their  dose  reconstructions. 
They  suggested  NIOSH  should  initiate 
action  to  evaluate  such  classes 
automatically,  upon  establishing  such  a 
finding. 

HHS  interprets  EEOICPA  as  requiring 
the  submission  of  a  petition  to  initiate 
consideration  for  adding  a  class  of 
.•mployees  to  the  Cohort.  However,  as 
specified  under  the  dose  reconstruction 
rule  (42  CFR  part  82.12),  NIOSH  will 
encourage  claimants  in  these 
circumstances  to  file  a  petition.  In 
addition,  HHS  has  designed  the 
requirements  and  procediu-es  to 
minimize  the  burden  on  these  claimants 
as  petitioners.  As  provided  under 
section  83.9,  the  claimant  is  required 
only  to  authorize  a  petition.  No  other 
documentation  or  information  is 
required. 

/.  Use  of  Information  by  the  Board  for 
Evaluating  a  Petition 

Two  labor  organizations  commented 
that  the  statute  allows  the  Board  to 
provide  advice  concerning  a  petition 
using  information  other  than  exposure 
assessments  by  radiation  health 
professionals  and  information  from 
DOE.  This  provision  of  EEOICPA  is 
specifically  quoted  under  the  "statutory 
requirements.  .  ."  sections  of  this  and 
the  previous  notices  (see  section  II.D 
above). 

The  initial  proposal  did  not  hmit  the 
information  the  Board  could  obtain  and 
consider.  However,  in  response  to  the 
comment,  under  section  83.15  of  the 
current  proposal,  HHS  has  specifically 
authorized  the  Board  to  obtain  and 
consider  such  information  as  it 
considers  appropriate. 


/.  Use  of  Federal  Register  Notices  by 
HHS  in  the  Petition  Process 

Two  advocacy  groups  recommended 
that  HHS  issue  a  Federal  Register 
notice,  in  addition  to  those  already 
proposed,  to  inform  the  public  that  HHS 
has  sent  a  report  to  Congress  designating 
a  class  for  addition  to  the  Cohort,  for 
review  by  Congress. 
,  HHS  omitted  such  a  notice  from  the 
original  proposal  out  of  concern  that 
notifying  the  public  of  affirmative 
decisions  prior  to  their  review  by 
Congress  might  be  confusing, 
peuticularly  if  Congress  Were  to  reverse 
such  a  decision.  It  is  probably  more 
important,  however,  that  interested 
parties  are  informed  to  ensure  they  have 
the  opportunity  to  make  their  views 
known  to  Congress.  Hence.  HHS  agrees  . 
with  the  recommendation  and  has 
added  such  a  notice. 

K.  Publicizing  HHS  Decisions 

One  labor  organization  recommended 
that  HHS  use  other  annovmcement 
procedures,  in  addition  to  publication 
in  the  Federal  Register,  to  notify  classes 
of  their  addition  to  the  Cohort  or  of 
modifications  of  an  added  class. 

HHS  intends  to  work  vdth  DOE,  DOL. 
AWEs,  public  media,  labor 
organizations,  and  others  to  publicize 
decisions.  Such  activities,  however,  do 
not  require  specification  in  the  rule. 

L  Transmission  of  Designations  of  New 
Classes  to  DOL 

Two  advocacy  groups  and  one  labor 
organization  recommended  that  HHS 
transmit  designations  adding  classes  to 
the  Cohort  to  DOL  on  the  first  business 
day  following  expiration  of  the  180  day 
congressional  review  period. 

HHS  has  committed  in  the  current 
proposal  to  transmit  designations  within 
five  days  of  either  expiration  of  the 
congressional  review  period  or  final 
congressional  action,  whichever  occurs 
first.  The  five  day  period  is  a  maximiun, 
not  a  minimimi,  and  allows  for  the 
potential  for  delay  in  communications 
between  Congress  and  HHS  and  for 
administrative  processes  within  HHS. 

M.  Eligible  Petitioners 

The  initial  proposal  defined  eligible 
petitioners  to  include  employees, 
survivors,  and  labor  organizations.  One 
individual  recommended  adding  to  the 
list  of  eligible  petitioners  the 
[management]  staff  of  DOE  field  offices 
and  sites,  on  the  basis  that  they  may 
have  expertise  on  employee  classes  with 
radiation  exposure  for  whom  dose 
reconstructions  may  not  be  feasible.  The 
two  advocacy  groups  recommended  that 
non-union  worker  advocacy  groups  be 
added  to  the  list. 
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In  section  83.7(c)  of  the  proposal, 
HHS  has  allowed  for  a  worker  or 
survivor  to  authorize  any  individual  or 
entity,  such  as  a  worker  advocacy  group, 
to  petition  on  behalf  of  a  class.  ?Q1S  has 
not  specifically  added  the  management   ^ 
staff  of  DOE  field  offices  and  sites. 
Employees  of  DOE  sites  and  field  offices 
with  work  experience  at  DOE  sites  are 
generally  included  among  those  eligible 
to  submit  petitions  under  section  83.7(a) 
(if  they  would  themselves  be  included 
among  the  proposed  class  of  employees) 
and  (c)  (if,  in  the  proper  discharge  of 
their  official  duties,  they  are  petitioning 
on  behalf  of  other  employees  who 
would  be  included  in  the  proposed 
class). 

One  individual  raised  concerns  about 
one  of  the  introductory  sections  of  the 
rule  (section  83.2),  as  it  was  initially 
proposed.  The  commenter  believed  it 
could  be  interpreted  to  require 
employees  or  survivors  to  submit  a 
claim  for  compensation  to  DOL  as  a 
prerequisite  to  petitioning  for  addition 
to  the  Cohort. 

The  text  of  concern,  which  was 
explanatory  and  not  procedural,  has 
been  deleted  from  the  rule  to  streamline 
the  rule  as  much  as  possible.  Employees 
and  their  survivors  are  not  required  to 
submit  a  claim  as  a  prerequisite  to 
petitioning  for  a  class.  On  the  other 
hand,  HHS  and  DOL  encourage  any 
employee  who  has  incurred  a  cancer 
and  hence  is  eligible  to  submit  a  claim 
to  do  so  immediately.  Medical  benefits 
for  a  cancer  claim  awarded  under 
EEOICPA  are  established  based  on  the 
date  on  which  the  claim  is  submitted  to 
DOL.  Any  medical  costs  for  the  cancer 
incurred  before  the  date  the  claim  is 
submitted  would  not  be  covered.  For 
this  reason,  employees  with  cancer 
should  submit  claims  to  DOL  without 
delay. 

N.  Petition  Informational  Requirements 

Labor  organizations  and  the  two 
advocacy  groups  submitted  a  variety  of 
comments  concerning  the  informational 
requirements  of  a  petition,  and 
recommended  not  requiring  the  use  of  a 
form  for  petitioning.  In  general,  these 
comments  argued  for  less  burden  on 
petitioners. 

Under  section  83.9,  HHS  has  reduced 
the  informational  requirements 
substantially  to  comprise  a  minimal 
basis  for  justifying  a  petition.  HHS  has 
eliminated  the  requirement  that 
petitioners  have  sought  records  from 
DOE  or  AWEs  to  demonstrate  a  basis  for 
concern  about  the  feasibility  of 
estimating  radiation  doses  for  the  class. 
HHS  recognizes  that  such  efforts  could 
be  of  little  practical  value  to  the 
evaluation  of  a  petition.  HHS  has  also 


eliminated  the  requirement  that 
petitioners  demonstrate  a  basis  for 
suspecting  the  health  of  the  class  may 
have  been  endangered,  since  the  basis 
for  establishing  health  endangerment 
under  the  proposal  (a  finding  that  doses 
cannot  be  estimated  with  sufficient 
accuracy  and  a  determination  as  to 
whether  this  finding  applies  to  radiation 
exposure  during  a  discrete  exposure 
incident  or  during  routine  operations) 
does  not  require  information  available 
to  the  petitioners. 

The  procedures  continue  to  require 
petitioners  to  justify  their  concern  that 
it  may  not  be  feasible  to  estimate  the 
radiation  dose  inciirred  by  employees  of 
the  class  with  sufficient  accuracy.  HHS 
has  attempted  to  specify  clear  and 
minimal  requirements  for  this 
justification.  The  procedures  also  may 
require  petitioners  to  substantiate  the 
occurrence  of  discrete  exposure 
incidents  potentially  involving  high 
level  exposures,  when  such  an  incident 
comprises  the  baisis  of  the  petition  and 
if  NIOSH  is  otherwise  unable  to  verify 
the  occurrence  of  incident  through  other 
sources.  The  evidence  that  may  be 
required  in  these  cases,  however,  is 
similar  to  informational  requirements 
that  were  included  in  the  initial 
proposed  rule. 

Finally,  HHS  has  made  optional  the 
use  of  a  petition  form  for  the  submission 
of  petitions,  although  its  use  should 
assist,  rather  than  burden,  petitioners. 

O.  Technical  Assistance  for  Petitioners 

One  labor  organization  and  the  two 
advocacy  groups  recommended  HHS 
sponsor  technical  assistance  or  training 
for  petitioners  to  address  informational 
requirements.  The  commenters 
suggested  some  petitioners  are  imlikely 
to  have  sufficient  expertise  to  address 
these  requirements  without  assistance. 

Although  NIOSH  will  provide 
guidance  to  petitioners,  HHS  does  not 
intend  to  sponsor  independent  technical 
experts  to  assist  petitioners  in 
developing  the  basis  for  a  petition.  The 
piupose  of  a  petition,  as  discussed  in 
the  rule,  is  to  identify  classes  of 
employees  that  should  be  considered  for 
addition  to  the  Cohort.  In  other  words, 
it  is  to  bring  to  the  attention  of  the 
Board,  NIOSH,  and  HHS,  classes  of 
employees  who  were  exposed  to 
radiation  at  a  DOE  or  AWE  facility  but 
for  whom  there  are  reasonable  grounds 
to  suspect  radiation  doses  cannot  be 
estimated  with  sufficient  accuracy.  If  a 
petitioner  lacks  reasonable  grounds  for 
identifying  such  a  class,  as  defined  in 
the  rule,  they  should  not  file  a  petition. 
In  addition,  in  cases  where  members  of 
the  class  submit  claims  and  NIQSH 
determines  that  it  cannot  complete  dose 


reconstructions  for  them,  this  finding 
can  serve  as  the  basis  for  a  Cohort 
petition. 

P.  Basis  for  Petitioning 

One  labor  organization  recommended 
that  petitioners  should  be  permitted  to 
petition  on  the  basis  of  qualitative  or 
quantitative  information,  and  any  such 
information  as  the  Board  deems 
appropriate.  The  commenter  further 
recommended  that  the  petitioner  should 
not  be  required  to  prove  that  doses 
cannot  be  estimated  or  that  health  was 
endangered. 

In  tms  rule,  HHS  has  identified 
minimal  requirements  for  a  petition.  A 
petition  that  does  not  meet  these 
minimal  requirements  would  not 
present  a  substantial  likelihood  of 
identifying  a  class  that  should  be  added 
to  the  Cohort,  according  to  the  statutory 
requirements  for  making  such  additions. 

Meeting  these  petition  requirements 
does  not  prove,  however,  that  the 
statutory  requirements  will  be  met;  the 
petitioner  is  not  proving  that  it  is  not 
feasible  to  estimate  doses  with  sufficient 
accuracy  and  that  doses  may  have 
endangered  the  health  of  members  of 
the  class.  These  statutory  requirements 
will  be  determined  in  the  course  of 
evaluating  the  petition. 

The  Board  has  had  the  opportunity  to 
recommend  alternatives  to  the  petition 
requirements  in  the  initial  proposal.  The 
Board's  recommendations  on 
requirements  for  petitions  are  reflected 
in  the  current  proposal  without 
exception,  as  discussed  in  Section  IV 
below.  The  Board  will  have  the 
opportunity  again  to  recommend 
requirements  during  the  public 
comment  period  on  this  second  notice. 
HHS  will  consider  any  such  alternatives 
for  use  in  the  final  rule.  In  addition, 
section  83.11(c)  of  the  current  proposal 
would  allow  the  Board  to  advise  NIOSH 
concerning  a  petition  after  NIOSH  has 
preliminarily  found  the  petition  does 
not  meet  the  requirements  specified  in 
the  rule. 

Q.  Deciding  Whether  To  Petition 

Several  individuals  sought  guidance 
concerning  how  one  should  decide 
whether  or  not  to  petition  to  be  added 
to  the  Cohort.  One  commenter  noted 
that  he  had  a  claim  awaiting  dose 
reconstruction  and  wanted  to  know 
whether  he  should  petition  immediately 
or  await  the  outcome  of  the  dose 
reconstruction.  Another  commenter 
noted  more  generally  that  an  employee 
may  want  to  consider  whether  he  has  a 
better  chance  of  being  compensated  as 
a  member  of  the  Cohort  or  through  dose 
reconstruction.  The  commenter 
recommended  that  HHS  provide  in  the 
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rule  as  much  guidance  as  possible 
concerning  these  decisions. 

The  rule  provides  clear  requirements 
explaining  who  is  eligible  to  petition 
and  identifying  the  information  required 
of  the  petitioners.  In  terms  of  helping 
individuals  decide  whether  to  petition, 
as  discussed  in  the  HHS  rule  on  dose 
reconstruction  (42  CFR  part  82.12), 
NIOSH  will  directly  encourage  any 
claimant  for  whom  it  caimot  complete  a 
dose  reconstruction  to  petition.  As 
discussed  above,  HHS  and  DOL  also 
encourage  any  employee  who  has 
inciured  a  cancer  to  submit  a  claim  to 
DOL  immediately,  whether  or  not  they 
submit  a  petition  to  HHS,  since  medical 
benefits  only  cover  medical  costs 
incurred  for  the  cancer  beginning  on  the 
date  a  claim  is  submitted.  Otherwise, 
HHS  generally  encourages  petitions 
whenever  there  is  justification,  as 
specified  in  the  rule;  in  other  words, 
whenever  it  is  known  that  a  class  of 
employees  was  exposed  to  radiation  that 
was  not  monitored,  either  by  personal 
dosimetry  such  as  radiation  badges  and 
biological  tests,  or  by  monitoring  of  the 
area  in  which  the  class  of  employees 
worked.  Knowledge  that  the  records  of 
such  monitoring  were  destroyed,  lost,  or 
falsified  would  also  justify  submitting  a 
petition.  The  rule  also  specifies  expert 
sources  that  may  justify  a  petition. 

Petitioners  should  understand, 
however,  that  having  justification  to 
petition  does  not  mean  that  the  petition 
will  be  successful.  For  example,  in  some 
cases  NIOSH  may  be  able  to  conduct 
dose  reconstructions  even  when  no 
radiation  monitoring  information  is 
available,  using  knowledge  of  health 
physics  and  with  sufficient  information 
on  the  radiation  source,  quantity,  and 
the  relevant  work  processes  that  might 
involve  radiation  exposiues. 

It  also  may  be  useful  for  potential 
petitioners  to  understand  how  HHS 
plans  to  prioritize  petitions  for 
evaluation.  The  highest  priority 
petitions  will  be  those  based  on  NIOSH 
finding  that  it  is  unable  to  complete  a 
dose  reconstruction  for  a  claimant. 
These  petitions  will  be  evaluated  first 
because  in  these  cases,  HHS  already 
knows  there  is  a  class  of  employees  for 
whom  dose  reconstructions  are 
infeasible  and  among  whom  one  or 
more  individuals  have  incurred  cancer, 
for  which  a  claimant  is  awaiting  a 
decision  on  a  claim.  The  second  highest 
priority  will  be  petitions  for  a  class  of 
employees  that  does  not  include  current 
claimants  awaiting  dose 
reconstructions.  The  lowest  priority  will 
be  petitions  including  current  claimants 
awaiting  dose  reconstructions,  since  the 
dose  reconstruction  process  will 
determine  whether  or  not  it  is  feasible 


to  estimate  doses  with  sufficient 
accuracy  for  these  claimants.  If  NIOSH 
finds  the  dose  reconstructions  caimot  be 
completed  for  these  claimants,  then 
their  petition  process  will  be  expedited, 
as  described  above. 

R.  Use  of  Unspecified  Procedures  by 
HHS 

One  labor  organization  recommended 
that  HHS  strike  provisions  in  the 
initially  proposed  rule  (section  83.14(e)) 
that  would  have  allowed  the  Secretary 
to  make  Cohort  detemunations  based  on 
factors  and  procedures  other  than  those 
specified  in  the  rule. 

HHS  has  omitted  this  provision  from 
the  current  proposed  rule.  The 
provision  was  intended  to  permit  the 
Secretary  flexibility  in  responding  to 
novel,  unforseen  issues  that  might  arise 
in  the  course  of  considering  the  addition 
of  a  particular  class  of  employees.  Upon 
further  consideration,  HHS  believes  the 
specified  procedures  of  this  rule  will 
fully  and  expeditiously  serve  its 
piupose. 

S.  Decisionmaking  Authority 

HHS  received  several  comments 
concerning  its  authority  to  determine 
whether  or  not  to  add  a  class  of 
employees  to  the  Cohort.  One  labor 
organization  recommended  HHS  be 
required  to  comply  with  the 
recommendation  of  the  Board.  Another 
labor  organization  and  an  advocacy 
group  recommended  the  Secretary 
delegate  authority  for  such 
determinations  to  the  Director  of  NIOSH 
to  expedite  the  determinations. 

Section  3626  of  EEOICPA  (42  U.S.C. 
7384q)  specifically  authorizes  the 
President  (delegated  to  the  Secretary  of 
HHS)  to  determine  whether  or  not  to 
add  a  class  of  employees  to  the  Cohort 
and  specifically  limits  the  role  of  the 
Board  to  providing  advice  related  to 
such  determinations.  Hence,  this  rule 
caimot  make  the  recommendations  of 
the  Board  binding  on  the  Secretary. 
Moreover,  the  Federal  Advisory 
Committee  Act,  imder  which  the  Board 
is  established,  specifies  the  following: 
"Unless  otherwise  specifically  provided 
by  statute  or  Presidential  directive, 
advisory  committees  shall  be  utilized 
solely  for  advisory  functions. 
Determinations  of  action  to  be  taken  and 
policy  to  be  expressed  with  respect  to 
matters  upon  which  an  advisory 
committee  reports  or  makes 
recommendations  shall  be  made  solely 
by  the  President  or  an  officer  of  the 
Federal  Government."  (5  U.S.C.A.  App. 

2§9(b)).  _  ^    . 

The  Secretary  can  delegate  authority 

to  the  Director  of  NIOSH  to  determine 

the  designation  of  classes  of  employees. 


The  Secretary  may  consider  such  a . 
delegation  of  authority  for  the 
designation  of  certain  classes  of 
employees  if,  upon  experience,  the 
Secretary  finds  this  is  likely  to  improve 
the  effectiveness  and  efficiency  of  the 
program. 

T.  Regulatory  Approach 

HHS  received  several  comments 
concerning  the  regulatory  approach  to 
establishing  these  procedures.  One  labor 
organization  and  the  two  advocacy 
groups  recommended, this  rule  be  issued 
as  an  interim  final  rule  to  allow  HHS 
emd  petitioners  to  obtain  experience 
with  certain  elements  of  the  rule  before 
rulemaking  is  completed.  Three  other 
labor  organizations  recommended  that 
these  procedures  be  issued  as  a  general 
statement  of  policy  rather  than  a  rule, 
asserting  that  more  flexibility  is 
required  in  such  procedures  than  could 
be  encompassed  in  a  rule.  The 
commenters  did  not  specify,  however, 
the  provisions  that  require  greater 
flexibility. 

As  discussed  below,  HHS  has 
determined  that  the  rule,  as  initially 
proposed,  required  changes  that  were 
not  discussed  in  the  initial  notice  of 
proposed  rulemaking  and  that  could  not 
reasonably  have  been  anticipated  based 
on  a  reading  of  the  initial  notice.  For 
this  reason,  HHS  is  issuing  this  second 
notice  of  proposed  rulemaking  and 
obtaining  public  comment  on  this 
revised  proposal. 

For  the  same  reason,  HHS  does  not 
find  sufficient  justification  to  publish 
these  procedures  as  an  interim  final  rule 
with  a  request  for  comments.  If  HHS 
were  to  issue  the  current  proposal  as  an 
interim  final  rule,  the  rule  and 
determinations  the  Secretary  would 
make  imder  the  rule  could  be  legally 
contested  on  the  basis  of  HHS  not 
having  provided  sufficient  notice  and 
opportunity  for  public  comment  in 
advance  of  issuing  the  rule.  Such  a 
contest  could  delay  implementation  of 
these  procedures  more  substantially 
than  issuance  of  this  second  notice. 

HHS  considered  the  issuance  of  a 
statement  of  policy,  versus  a  rule,  before 
issuing  the  initial  proposed  rule  in  June 
2002.  HHS  found  tiien,  and  continues  to 
find,  that  these  procedures  are 
regulatory  in  nature,  comprising 
requirements  that  are  binding  on 
petitioners  and  on  HHS. 

U.  Congressional  Review  Period 
One  individual  commented  that  the 

180  day  congressional  review  period 

should  be  eliminated  or  shortened  to  60 

days  or  less. 
HHS  must  allow  for  the  full  180  day 

review  period  as  required  by  law  imder 
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secUon  3621(14)(C)Tii)  of  EEOICPA  (42 
U.S.C.  7384l{14)(C)(ii)).  Under  section 
362l(14)(C)(ii),  however.  Congress  can 
reduce  this  review  period  to  expedite 
the  addition  of  a  class  to  the  Cohort. 
This  is  acknowledged  under  section 
83.17  of  this  rule. 

V.  Non-regulatory  Comment:  Dose 
Reconstructions  for  Cohort  Members 
With  Non-Specified  Cancers 

HHS  received  several  comments  on 
matters  extraneous  to  the  rule,  but 
relevant  to  the  Cohort. 

The  two  advocacy  groups  and  a  labor 
organization  questioned  how  NIOSH 
would  handle  cancer  claims  for 
individuals  in  the  Cohort  who  have  a 
cancer  that  is  not  one  of  the  specified 
cancers. 

DOL  refers  claims  for  individuals  in 
the  Cohort  who  have  a  cancer  that  is  not 
one  of  the  specified  cancers  to  NIOSH 
for  dose  reconstruction.  NIOSH  will 
conduct  these  dose  reconstructions  if 
sufficient  information  is  available.  The 
situation  becomes  complicated, 
however,  if  the  individual  may  have 
incurred  radiation  doses  that  NIOSH 
cannot  estimate,  because  the  necessary 
information  is  not  available.  This  will 
be  true  for  classes  of  employees  added 
to  the  Cohort  by  the  Secretary. 

NIOSH  will  develop  dose 
reconstruction  procedures  with  the 
advice  of  the  Board  to  address  these 
circumstances.  The  procedures  will 
have  to  resolve  the  issue  of  whether  or 
not  to  assign  a  radiation  dose  covering 
a  potential  exposure  that  cannot  be 
estimated  with  sufficient  accuracy,  and 
if  so,  how  to  determine  the 
characteristics  and  quantity  of  dose  to 
be  assigned.  This  issue  is  further 
discussed  under  section  IV  in  response 
to  a  recommendation  by  the  Board. 

W.  Non-Regulatory  Comment:  Giving 
Claimants  the  Benefit  of  the  Doubt  in 
Dose  Reconstructions 

One  labor  organization  conunented 
that  NIOSH  dose  reconstructions  should 
give  the  benefit  of  the  doubt  to  the 
claimants  when  making  assumptions 
concerning  potentially  unknown  factors, 
such  as  the  solubility  of  a  radioactive 
material. 

NIOSH  gives  the  benefit  of  the  doubt 
to  claimants  when  making  assumptions 
concerning  unknown  factors,  except 
.  when  the  claim  involves  recorded  doses 
sufficiently  high  to  qualify  for 
compensation  without  full  development 
of  the  dose  estimate.  The  NIOSH 
implementation  guides  for  dose 
reconstructions,  which  are  available 
from  NIOSH,  consistently  illustrate  this 
policy. 


X.  Non-Regulatory  Comment:  Basis  for 
Including  Employees  of  the  Gaseous 
Diffusion  Plants  in  the  Cohort 

Several  individuals  questioned  the 
basis  for  the  decision  by  Congress  to 
include  employees  of  the  gaseous 
diffusion  plants  in  the  Cohort.  The 
commenters  believe  the  potential  for 
health  endangering  radiation  exposure 
was  as  great  or  greater  at  other  DOE 
facilities.  For  this  reason,  the 
commenters  indicated  that  Congress 
should  have  included  other  DOE 
facilities  in  the  Cohort. 

This  is  a  matter  that  was  decided  by 
Congress  and  is  beyond  the  control  of 
HHS.  Therefore,  HHS  has  not  responded 
to  the  comment. 

Y.  Non-Regulatory  Comment:  Basis  for 
Limiting  Cohort  Provisions  to  the  22 
Specified  Cancers 

Several  individuals  questioned  the    . 
decision  by  Congress  to  limit  the 
diseases  covered  by  EEOICPA  for  the 
compensation  of  employees  as  members 
of  the  Cohort  to  22  specified  cancers. 
Commenters  questioned  why  other 
cancers  are  not  included,  as  well  as 
other  illnesses  such  as  acute  health 
effects  from  high  levels  of  radiation  and 
diseases  related  to  exposure  to  asbestos 
and  heavy  metals. 

This  is  a  matter  that  was  decided  by 
Congress  and  is  beyond  the  control  of 
HHS.  Therefore,  HHS  has  not  responded 
to  the  comment. 

HHS  notes  that  Congress  also 
established  Part  D  of  EEOICPA  to  assist 
DOE  contractor  employees  in  seeking 
compensation  through  the  appropriate 
state  workers'  compensation  systems  for 
occupational  illnesses  related  to  toxic 
exposures  at  DOE  facilities. 

Z.  Non-Regulatory  Comment: 
Recommendations  for  Adding  Specific 
Classes  to  the  Cohort 

A  labor  organization,  an  advocacy 
group,  and  several  individuals 
recommended  the  addition  of  specific 
employee  classes  to  the  Cohort. 

This  rule  must  be  promulgated 
through  the  issuance  of  a  final  rule 
before  petitions  can  be  evaluated. 
NIOSH  jvrill  notify  individuals  and 
organizations  who  have  indicated  an 
interest  in  petitioning  at  that  time. 

IV.  Recommendations  of  the  Advisory 
Board  on  Radiation  and  Worker  Health 

HHS  requested  the  Board  to  consider 
issues  related  to  making  additions  to  the 
Cohort.  As  discussed  above,  the  Board 
has  an  integral  role  in  the  evaluation  of 
petitions  to  add  classes  of  employees  to 
the  Cohort. 

The  Board  reviewed  issues  related  to 
the  Cohort  during  its  public  meeting  on 


May  2-3,  and  reviewed  the  initial  notice 
of  proposed  rulemaking  during  its 
public  meetings  on  July  1-2,  August  14- 
15,  and  August  22,  2002.  In  preparation 
for  the  July  meeting,  the  Board  members 
individually  reviewed  the  initial  notice 
of  proposed  rulemaking,  which  was 
published  on  June  25,  2002.  The 
members  also  considered  public 
comments  on  these  rules  provided 
during  public  meetings  of  the  Board  and 
at  four  regional  meetings  held  in  July 
and  August  2002.  In  addition,  NIOSH 
staff  members  gave  formal  presentations 
on  the  proposed  rule  and  related  issues 
during  the  Board  meetings.  The  ■ 
transcripts  and  minutes  of  these 
meetings  are  included  in  the  NIOSH 
docket  for  this  rule  and  are  available  to 
the  public. 

All  of  the  Board  members  participated 
in  the  review  of  these  guidelines  and  the 
members  present  at  the  August  22 
meeting  concurred  in  establishing  the 
Board  findings  and  recommendations. 
The  Board  provided  recommendations 
on  general  issues  related  to  the  rule,  as 
well  as  recommendations  for  text  and 
other  changes  to  specific  sections  of  the 
rule.  The  recommendations,  which  are 
available  to  the  public  from  the  NIOSH 
Docket,  are  summarized  below,  together 
with  responses  by  HHS  to  the 
recommendations . 

A.  Dose  Reconstruction  for  Members  of 
the  Cohort 

Claims  for  cancers  that  are  not 
included  among  the  specified  cancers 
cannot  be  compensated  under 
provisions  of  EEOICPA  covering 
members  of  the  Cohort.  These  claims 
will  require  a  NIOSH  dose 
reconstruction  and  a  probability  of 
causation  determination  by  DOL. 
despite  the  fact  that  the  employee  is  a 
member  of  the  Cohort.  The  Board 
recommended  that  NIOSH  review  the 
proposed  rule  to  ensure  it  does  not 
preclude  appropriate  handling  of  these 
dose  reconstructions.  Relatedly.  the 
Board  also  recommended  that  NIOSH 
develop  procedures  (for  dose 
reconstructions]  for  claims  for  which 
the  employee's  dose  history  is  partially 
but  not  completely  covered  in  the 
employment  parameters  that  define  a 
Cohort  class. 

As  discussed  in  response  to  similar 
public  comments,  this  proposed  rule 
would  not  affect  claims  that  require 
dose  reconstructions.  The  determination 
by  the  Secretary  to  add  a  class  of 
employees  to  the  Cohort  does,  however, 
have  implications  for  the  conduct  of 
dose  reconstructions  for  these  members 
of  the  Cohort.  When  HHS  adds  members 
to  the  Cohort.  HHS  will  have 
determined  that  radiation  doses  for 
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those  members  cannot  be  estimated 
with  sufficient  accuracy.  Hence.  NIOSH 
may  not  be  able  to  complete  dose 
reconstructions  for  these  members. 

The  ability  of  NIOSH  to  conduct  such 
dose  reconstructions  may  depend  on 
whether  the  claim  is  for  an  employee 
who  had  radiation  exposures  that  were 
not  considered  in  designating  his  class 
of  employees  as  part  of  the  Cohort.  If  the 
employee  had  sufficient  radiation 
exposure  outside  of  his  work  experience 
as  a  member  of  the  Cohort  to  qualify  for 
compensation,  then  his  dose 
reconstruction  could  be  completed  on 
the  basis  of  this  extraneous  work 
history.  In  addition,  the  ability  to 
complete  such  dose  reconstructions  may 
depend  on  whether  NIOSH  determines 
it  could  assign  doses  that  caimot  be 
estimated,  and  on  the  procedures  that 
would  be  established  for  such  claims. 
NIOSH  will  discuss  with  the  Board  this 
option  to  assign  doses.  Of  particular 
importance,  NIOSH  cannot  establish  a 
procedure  that  conflicts  with  provisions 
of  EEOICPA.  EEOICPA  strictly  limits  the 
list  of  specified  cancers  that  can 
presumptively  qualify  members  of  the 
Cohort  for  compensation. 

B.  Procedures  for  Determining  Health 
Endangerment 

HHS  initially  proposed  that  health 
endangerment  would  be  evaluated  using 
cancer  risk  models  (NIOSH-IREP)  to 
determine  a  level  of  dose  that  would 
constitute  health  endangerment  and 
then  by  determining,  subjectively  if 
necessary,  whether  a  class  of  employees 
could  have  incurred  such  a  dose  level 
or  higher.  The  Board  considered  these 
procedures  to  be  inadequately  justified 
and  potentially  unfair.  It  recommended, 
without  specificity,  that  NIOSH 
consider  other  procedures. 

HHS  finds  these  comments  from  the 
Board  and  similar  public  conunents  to 
be  persuasive  and  is  thus  proposing 
substantially  different  procedures  for 
determining  health  endangerment  that 
do  not  make  use  of  cancer  risk  models. 
Instead.  HHS  is  proposing  to  define  the 
class  members  who  have  potential 
exposures  that  cannot  be  estimated  with 
sufficient  acciuacy  and  will  use  a 
duration  of  employment  criterion.  The 
specific  250  day  criterion  applied  by 
Congress  in  defining  which  employees 
of  the  gaseous  diffusion  plants  are 
included  in  the  Cohort  under  42  U.S.C. 
73841(14)  will  serve  as  a  default  value, 
when  a  shorter  duration  cannot  be 
justified. 

C.  Dose  Reconstructions  Guidelines 
The  Board  recommended  HHS  clarify 

in  the  preamble  of  this  rule  the  criteria 
for  determining  when  it  is  not  possible 


to  complete  an  individual  dqse 
reconstruction  with  sufficient  accuracy. 
This  would  assist  potential  petitioners 
to  imderstand  the  criteria  that  will  be 
used  to  evaluate  a  petition.  The  Board 
also  recommended  NIOSH  develop 
guidelines  outlining  the  criteria  for 
determining  that  the  available  data  are 
not  adequate  for  conducting  dose 
reconstructions,  and  recommended  HHS 
consider  the  use  of  time  limits.  The 
Board  recommended  the  Board  serve  as 
a  reviewer  of  these  guidelines. 

As  discussed  in  response  to  similar 
comments  from  th6  public.  HHS  has 
included  in  the  proposed  rule  a 
criterion  and  guidance  for  how  it  would 
determine  under  this  rule  that  it  is  not 
feasible  to  estimate  radiation  doses  with 
sufficient  acciuacy.  This  guidance  for 
the  public  will  be  supplemented  by 
NIOSH  reports  siunmarizing  conditions 
in  which  it  finds  it  is  unable  to 
complete  a  dose  reconstruction,  as  such 
cases  arise.  In  addition,  NIOSH  will 
consider  the  use  of  a  time  limit  or  time 
guidelines  for  individual  dose 
reconstructions  under  42  CFR  part  82, 
once  the  program  has  reached  full 
operating  capacity. 

NIOSH  will  also  consuU  with  the 
Board  to  supplement  the  criterion  and 
guidance  provided  in  the  rule  in  the 
form  of  dose  reconstruction  guidelines. 
It  is  possible,  however,  that  the  basis  for 
these  determinations  will  not  be 
definable  by  additional,  broadly 
applicable  criteria,  beyond  the  criterion 
and  guidance  provided  in  the  rule.  If  so. 
case-specific  summaries  of 
circiunstances  when  NIOSH  could  dot 
complete  dose  reconstructions,  as 
discussed  above,  might  provide  the  best 
possible  guidance  on  this  issue. 

D.  Regulatory  Approach 

The  Board  recommended  that  HHS 
consider  issuing  these  regulations  as  an 
interim  final  rule  rather  than  a  final 
rule.  The  Board  was  concerned  that 
certain  aspects  of  the  final  rule,  if 
similar  to  the  rule  initially  propo^d  in 
June  2002,  might  prove  through 
implementation  to  require  additional 
changes.  If  this  were  to  occiu', 
consideration  of  petitions  would  be 
substantially  delayed  while  HHS 
conducted  another  rulemaking  with  a 
new  proposal  for  notice  and  public 
comment. 

As  discussed  above  in  response  to 
public  comments,  HHS  has  made 
substantial  changes  to  the  proposed  rule 
that  require  issuing  another  notice  of 
proposed  rulemaking.  In  addition,  as 
discussed  previously,  HHS  believes  this 
is  likely  to  be  the  most  expeditious 
approach  to  establishing  procedures 


under  which  petitions  can  be 
considered. 

E.  Reconimendations  for  Section  83. 1 
and  83.2 

The  Board  recommended  that  HHS 
add  text  to  this  introductory  section  of 
the  rule  to  specify  that  NIOSH  would 
take  an  active  role  in  identifying  classes 
that  should  consider  petitioning  and  in 
assisting  employees  in  such  classes  to ' 
petition. 

The  dose  reconstruction  rule  (42  CFR 
part  82.12)  specifies  the  active  role 
NIOSH  will  take  to  encourage  and  assist 
claimants  to  petition  for  the  addition  of 
a  class,  on  the  basis  that  their  dose 
reconstructions  could  not  be  completed. 
In  addition,  this  proposed  rule  specifies 
the  assistance  NIOSH  will  provide  to 
petitioners  who  have  not  initially 
provided  sufficient  information  for  their 
petition. 

HHS  does  not  agree  that  the  proposed 
rule  should  also  include  a  conunitment 
for  NIOSH  to  identify  employees  for 
whom  it  has  not  conducted  dose 
reconstructions,  to  encourage  and  assist 
them  in  petitioning.  However,  if,  in  the 
course  of  its*  work  in  obtaining 
information  for  dose  reconstructions, 
NIOSH  learns  of  other  classes  of 
employees  that  have  a  basis  for 
petitioning,  NIOSH  would  atfempt  to 
assist  them. 

The  Board  also  recommended  HHS 
revise  section  83.1  or  83.2  to  clarify  that 
the  purpose  of  petitions  is  not  to  serve 
as  an  appeal  for  claimants  whose  dose 
reconstructions  did  not  lead  to 
compensation.  DOL  has  established 
procedures  imder  20  CFR  part  30  for  " 
claimemts  who  want  to  contest  the 
factual  determinations  or  how  NIOSH 
conducted  their  dose  reconstructions. 

HHS  has  added  text  to  section  83.1  to 
make  this  clarification. 

F.  Recommendation  for  Section  83.5 

The  Board  recommended  the 
definition  of  "class"  include  the 
stipiUation  that  the  members  of  a  class 
have  worked  during  a  common  time 
period. 

Section  83.13  allows  NIOSH  to  define 
class  membership  in  terms  of  the  time 
period  as  well  as  other  potentially 
relevant  employment  parameters.  In 
contrast,  the  generic  definition  of  class 
provided  in  section  83.5  is  intended  to 
describe  briefly  only  the  invariable 
characteristics  of  a  class,  to  Jiid  readers 
of  the  rule.  Time  period  may  not  always 
be  a  defining  characteristic.  It  is 
possible  there  will  be  classes 
comprising  workers  from  several 
distinct  time  periods  relating  to 
intermittent  operations.  Also,  the  time 
period  could  be  irrelevant  if  a  class 
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comprised  all  individuals  who 
performed  a  certain  task  or  manned  a 
certain  type  of  operation  at  a  facility. 

G.  Recommendations  for  Section  83.9 

The  Board  recommended  HHS 
eliminate  the  proposed  requirement  that 
petitioners  obtain  from  DOE  or  an  AWE 
a  response  to  a  request  for  records, 
indicating  that  dosimetry  records  are 
unavailable  pertaining  to  radiation 
exposures  incurred  by  employees.  The 
Board  noted  that  it  may  not  be  possible 
for  petitioners  to  obtain  such  a  response 
from  AWEs  and  from  DOE  for  certain 
DOE  employees.  The  Board  suggested 
HHS  consider  requiring  a  "good  faith 
effort"  to  obtain  records  instead. 

As  discussed  in  response  to  this 
comment  from  the  public,  HHS  agrees 
and  has  eliminated  this  proposed 
requirement.  HHS  has  decided  not  to 
propose  any  requirement  with  respect  to 
the  procurement  of  records,  even  for  a 
good  faith  effort,  since  this  would  be 
burdensome  to  petitioners  and  often 
without  value  to  the  evaluation  of  the 
petition. 

The  Board  also  recommended  that 
HHS  add  an  element  to  this  section 
allowing  petitioners  to  submit  a 
govenmient  report  or  published 
scientific  report  concerning  a  deficiency 
of  dosimetry  records  as  a  basis  for 
petitioning.  HHS  agrees  and  has  added 
this  option. 

H.  Recommendation  for  Section  83.10 

Section  83.10  of  the  initially  proposed 
rule  (now  section  83.11)  included  the 
Board  in  the  process  for  selecting 
petitions  for  evaluation.  The  Board 
would  review  each  petition  that  HHS 
proposes  to  deny  an  evaluation  (because 
the  petition  does  not  meet  requirements 
specified  in  section  83.9)  prior  to  HHS's 
making  a  decision. 

The  Board  recommended  HHS 
independently  select  petitions  for 
evaluation,  without  the  involvement  of 
the  Board.  The  Board  was  particularly 
concerned  about  its  ability  to  handle 
this  work  load  and  did  not  consider  as 
crucial  its  judgment  on  the 
qucdifications  of  a  petition  to  receive  an 
evaluation. 

HHS  has  revised  the  petition  selection 
process  in  response  to  the  concerns  of 
the  Board.  Accordingly,  the  Board  will 
not  review  petitions  that  NIOSH  finds 
do  not  meet  the  requirements  for  a 
petition.  This  change  should  also  be 
considered  in  light  of  the  clarified  and 
simplified  petition  requirements 
specified  in  this  current  proposal,  and 
the  process  by  which  NIOSH  will  assist 
petitioners  whose  petitioners  do  not 
initially  meet  the  requirements,  before 
making  a  final  decision.  HHS  seeks 


comment,  however,  on  whether 
petitioners  should  have  the  option  to 
seek  an  administrative  review  of  adverse 
final  decisions. 

/.  Recommendation  on  Section  83.13 

Section  83.13  of  the  initially  proposed 
rule  (now  section  83.15)  specifies  the 
process  by  which  the  Board  will  review 
petitions.  This  section  includes  a 
provision  for  inviting  petitioners  to 
present  directly  to  the  Board  concerning 
their  petition  and  NIOSH  evaluation 
findings  addressing  their  petition. 

The  Board  recommended  changes  to 
this  section  to  emphasize  that  the 
Board's  role  is  advisory,  not 
adjudicatory;  and  to  clarify  that  the 
recommendations  of  the  Board  are  only 
part  of  the  information  to  be  considered 
by  the  Secretary  in  making  a  decision 
with  respect  to  a  petition. 

HHS  has  revised  section  83.15  and 
83.16  to  address  the  concerns  of  the 
Board.  As  recommended  by  the  Board, 
the  term  "evidence"  is  omitted  from 
section  83.15,  and  sectipn  83.16  clearly 
specifies  that  the  Board 
recommendations  are  only  part  of  the 
information  to  be  considered  by  the 
Secretary  in  reaching  a  decision. 

/.  Recommendation  on  Section  83.14 

Section  83.14  of  the  initially  proposed 
rule  provided  the  Secretary  with 
flexibility  to  make  use  of  unspecified 
procedures  and  information  to  address 
novel,  unforeseen  circumstances  in  the 
evaluation  of  a  petition.  The  Board  was 
concerned  about  the  broad  latitude  that 
this  authority  would  provide  the 
Secretary,  and  recommended  that  the 
rule  require  that  such  unspecified 
procedures  as  might  be  applied  under 
this  broad  authority  would  not  conflict 
with  procedures  specified  in  the  rule. 
As  discussed  in  response  to  similar 
public  comments,  HHS  has  omitted 
from  the  current  rule  authority  for  the 
Secretary  to  make  use  of  unspecified 
procedures  under  this  rule.  Upon 
further  consideration,  HHS  believes  the 
specified  procediu-es  of  this  rule  will 
fully  and  expeditiously  serve  its 
purpose. 

V.  Publication  of  a  Second  Notice  of 
Proposed  Rulemaking 

HHS  is  publishing  this  second  notice 
of  proposed  rulemaking  to  provide 
opportunity  for  public  comment  on  the 
changes  to  the  initial  proposal  discussed 
above.  Some  of  these  changes  are 
substantial  and  were  not  discussed  as 
options  in  the  initial  notice,  nor  were 
they  otherwise  foreseeable  extensions, 
abbreviations,  or  variations  of  the  initial 
proposaL  These  substantial  changes 
include:  a  more  qualified  definition  of 


sufficient  accuracy;  revised  procedures 
for  establishing  health  endangerment, 
which  eliminate  the  use  of  cancer  risk 
models  and  of  subjective  judgments  to 
quantify  potential  radiation  doses;  the 
potential  for  defining  a  class  to  be  added 
to  the  Cohort  by  type  of  cancer  in 
addition  to  previously  specified 
employment  parameters;  and  expedited 
procedures  for  evaluating  petitions  by 
claimants  for  whom  NIOSH  lacked 
sufficient  information  to  complete  dose 
reconstructions . 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  executive  order  (E.O)  12866  (58 
FR  51735,  October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  executive  order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  Having  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  envirormient, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities 
(also  referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy,  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  This  notice  of  proposed 
rulemaking  is  being  treated  as  a 
"significant  regulatory  action"  within 
the  meaning  of  the  executive  order 
because  it  meets  the  criterion  of  section 
3(f)(4)  in  that  it  raises  novel  or  legal 
policy  issues  arising  out  of  the  legal 
mandate  established  by  EEOICPA.  It 
proposes  to  establish  practical 
procedures,  groimded  in  current 
science,  by  which  the  Secretary  of  HHS 
can  fairly  consider  petitions  to  add 
classes  of  employees  to  the  Cohort.  The 
financial  cost  to  the  federal  government 
of  responding  to  these  petitions  is  likely 
to  vary  from  several  thousand  dollars  to 
as  much  as  tens  of  thousands  of  dollars, 
depending  on  the  availability  of 
information  and  scope  of  the  petition. 

The  notice  of  proposed  rulemaking 
carefully  explains  the  manner  in  which 
the  procedures  are  consistent  with  the 
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mandate  of  42  U.S.C.  7384q  and 
implements  the  detailed  requirements  of 
that  section.  The  proposal  does  not' 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

The  proposal  is  not  considered 
economically  significant,  as  defined  in 
§  3(f)(1)  of  the  E.O.  12866.  It  has  a 
subordinate  role  in  the  adjudication  of 
claims  under  EEOICPA,  serving  as  one 
element  of  an  adjudication  process 
administered  by  DOL  imder  20  CFR 
parts  1  and  30.  DOL  has  determined  that 
its  rule  fulfills  the  requirements  of  E.O. 
12866  and  provides  estimates  of  the 
aggregate  cost  of  benefits  and 
administrative  expenses  of 
implementing  EEOICPA  under  its  rule 
(see  66  FR  28948.  May  25,  2001).  OMB 
has  reviewed  this  proposal  for 
consistency  with  the  President's 
priorities  and  the  principles  set  forth  in 
E.O. 12866. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  each 
agency  to  consider  the  potential  impact 
of  its  regulations  on  small  entities 
including  small  businesses,  small 
governmental  units,  and  small  not-for- 
profit  organizations.  We  certify  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RFA.  This  proposal 
affects  only  DOL,  DOE,  HHS,  and 
certain  individuals  covered  by 
EEOICPA.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  for 
under  RFA  is  not  required. 

C.  What  Are  the  Paperwork  and  Other 
Information  Collection  Requirements 
(Subject  to  the  Paperwork  Reduction 
Act)  Imposed  Under  This  Proposed 
Rule,  and  How  Are  Coniments 
Submitted? 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  Federal  agency  shall  not 
conduct  or  sponsor  a  collection  of 
information  from  ten  or  more  persons 
other  than  Federal  employees  unless  the 
agency  has  submitted  a  Standard  Form 
83,  Clearance  Request,  and  Notice  of 
Action,  to  the  Director  of  the  Office  of 
Management  and  Budget  (OMB),  and 
the  Director  has  approved  the  proposed 
collection  of  information.  A  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  Paperwork  Reduction  Act  is 
applicable  to  the  data  collection  aspects 
of  these  proposed  procedures.  The 
Centers  for  Disease  Control  and 
Prevention  will  publish  a  separate 
notice  in  the  Federal  Register 


annoimcing  its  intent  to  collect  this  data 
and  seek  OMB  approval  of  the  data 
collection  instrument. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

As  required  by  Congress  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.),  the  Department  will  report  to 
Congress  promulgation  of  this  proposed 
rule  prior  to  its  effective  date.  "The 
report  will  state  that  the  Department  has 
concluded  that  this  proposed  rule  is  not 
a  "major  rule"  because  it  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 
However,  this  proposed  rule  has  a 
subordinate  role  in  the  adjudication  of 
claims  under  EEOICPA,  serving  as  one 
element  of  an  adjudication  process 
administered  by  DOL  under  20  CFR 
parts  1  and  30.  DOL  has  determined  that 
its  rule  is  a  "major  rule"  because  it  will 
likely  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

E.  Unfunded  Mandates  Reform  Act  of 
1995  , 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  et 
seq.)  directs  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector  "other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law."  For  purposes  of  the  Unfunded 
Mandates  Reform  Act,  this  proposed 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
annual  expenditures  in  excess  of  $*00 
million  by  State,  local  or  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector. 

F.  Executive  Order  12988  (Civil  Justice) 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12988,  Civil  Justice 
Reform  and  will  not  unduly  burden  the 
Federal  court  system.  HHS  adverse 
decisions  may  be  reviewed  in  United 
States  District  Courts  pursuant  to  the 
Administrative  Procedure  Act.  HHS  has 
attempted  to  minimize  that  burden  by 
providing  petitioners  an  opportunity  to 
seek  administrative  review  of  adverse 
decisions.  HHS  has  provided  a  clear 
legal  standard  it  will  apply  in 
considering  petitions.  Tliis  proposed 
rule  has  been  reviewed  carefully  to 
eliminate  drafting  errors  and 
ambiguities. 

G.  Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
proposed  rule  in  accordance  with 
Executive  Order  13132  regarding 


federalism,  and  has  determined  that  it 
does  not  have  "federalism 
implications."  The  proposed  rule  does 
not  "have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

H.  Executive  Order  13045  (Protection  of 
Children  From  Environmental,  Health 
Risks  and  Safety  Risks) 

In  accordance  with  Executive  Order 
13045,  HHS  has  evaluated  the 
enviroimiental  health  and  safety  effects 
of  this  proposed  rule  on  children.  HHS 
has  determined  that  the  proposed  rule 
would  have  no  effect  on  children. 

/.  Executive  Order  13211  (Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use) 

In  accordance  with  Executive  Order 
13211,  HHS  has  evaluated  the  effects  of. 
this  proposed  rule  on  energy  supply, 
distribution  or  use,  and  has  determined 
that  the  proposed  rule  will  not  have  a 
significant  adverse  effect  on  them. 

List  of  Subjects  in  42  CFR  Part  83 

Government  employees.  Occupational 
safety  and  health.  Nuclear  materials. 
Radiation  protection,  Radioactive 
materials,  Workers'  compensation.  ' 

Text  of  the  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  Department  of  Health  and 
Human  Services  proposes  to  amend  42 
CFR  Chapter  I  by  adding  Part  83  to  read 
as  follows: 

PART  83— PROCEDURES  FOR 
DESIGNATING  CLASSES  OF 
EMPLOYEES  AS  MEMBERS  OF  THE 
SPECIAL  EXPOSURE  COHORT  UNDER 
THE  ENERGY  EMPLOYEES 
OCCUPATIONAL  ILLNESS 
COMPENSATION  PROGRAM  ACT  OF 
2000 

Subpart  A — Introduction 

o6C.  • 

83.0  Background  information  on  the   ' 
procedures  in  this  part. 

83.1  What  is  the  purpose  of  the  procedures 
in  this  part? 

83.2  How  will  [XDL  use  the  designations 
established  under  the  procedures  in  this 
part?. 

Subpart  B— Definition* 

83.5  Definitions  of  terms  used  in  the 
procedures  in  this  part. 

Subpart  C — Procedures  for  Adding  Classes 
of  Employees  to  ttie  Cohort 

83.6  Overview  of  the  procedures  in  this 
pait. 
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83.7  Who  can  submit  a  petition  on  behalf  of 
a  class  of  employees? 

83.8  How  is  a  petition  submitted? 

83.9  What  information  must  a  petition 
include? 

83.10  If  a  petition  satisfies  all  relevant 
requirements  under  §  83.9,  does  this 
mean  the  class  will  be  added  to  the 
Cohort? 

83.11  What  happens  to  petitions  that  do  not 
satisfy  all  relevant  requirements  under 
§§83.7  through  83.9? 

83.12  How  will  NIOSH  notify  petitioners, 
the  Board,  and  the  public  of  petitions 
that  have  been  selected  for  evaluation? 

83.13  How  will  NIOSH  evaluate  petitions, 
other  than  petitions  by  claimants 
covered  under  §83.14? 

83.14  How  will  NIOSH  evaluate  a  petition 
by  a  claimant  whose  dose  reconstruction 
NIOSH  could  not  complete  under  42 
CFR  Part  82? 

83.15  How  will  the  Board  consider  and 
advise  the  Secretary  on  a  petition? 

83.16  How  will  the  Secretary  decide  the 
outcome  of  a  petition? 

83.17  What  is  the  role  of  Congress  in  acting 
upon  the  final  decision  of  the  Secretary 
to  add  a  class  of  employees  to  the 
Cohort? 

83.18  How  can  the  Secretary  cancel  or 
modify  a  final  decision  to  add  a  class  of 
employees  to  the  Cohort? 

Authority:  42  U.S.C.  7384q:  E.O.  13179,  65 
FR  77487,  3  CFR,  2000  Comp.,p.  321. 

Subpart  A — Introduction 

§  83.0    Background  Information  on  the 
procedures  in  this  part. 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act,  as 
amended  ("EEOICPA"  or  "the  Act").  42 
U.S.C.  7384  et  seq.,  provides  for  the 
payment  of  compensation  benefits  to 
covered  employees  and,  where 
applicable,  survivors  of  such  employees, 
of  the  United  States  Department  of 
Energy  ("DOE"),  its  predecessor 
agencies  and  certain  of  its  contractors 
and  subcontractors.  Among  the  types  of 
illnesses  for  which  compensation  may 
be  provided  are  cancers.  There  are  two 
methods  set  forth  in  the  statute  for 
claimants  to  establish  that  a  cancer 
incurred  by  a  covered  worker  is 
compensable  under  EEOICPA.  The  first 
is  to  establish  that  the  cancer  is  at  least 
as  likely  as  not  related  to  covered 
employment  at  a  DOE  or  Atomic 
Weapons  Employer  {"AWE")  facility 
pursuant  to  guidelines  issued  by  the 
Department  of  Health  and  Human 
Services  ("HHS").  which  are  found  at  42 
CFR  part  81.  The  second  method  to 
establish  that  a  cancer  incurred  by  a 
covered  worker  is  compensable  under 
EEOICPA  is  to  establish  that  the  worker 
is  a  member  of  the  Special  Exposure 
Cohort  ("the  Cohort")  and  suffered  a 
specified  cancer  after  beginning 
employment  at  a  DOE  or  AWE  facility. 


Section  3621(14)  of  EEOICPA  (42  U.S.C. 
73841(14))  includes  certain  classes  of 
employees  in  the  Cohort.  Section  3626 
of  the  Act  (42  U.S.C.  7384q)  authorizes 
the  addition  to  the  Cohort  of  other 
classes  of  employees.  This  authority  has 
been  delegated  to  the  Secretary  of  HHS 
by  Executive  Order  13179. 

§  83.1    What  Is  the  purpose  of  the 
procedures  in  this  part? 

EEOICPA  authorizes  the  President  to 
add  classes  of  employees  to  the  Cohort, 
while  providing  Congress  with  the 
opportunity  to  review  and  expedite  or 
reverse  these  decisions.  The  President 
delegated  his  authority  to  the  Secretary 
of  HHS.  This  part  specifies  the 
procedures  by  which  HHS  will 
determine  whether  to  add  new  classes 
of  employees  from  DOE  and  AWE 
facilities  to  the  Cohort.  HHS  will 
consider  adding  new  classes  of 
employees  in  response  to  petitions  by  or 
on  behalf  of  such  classes  of  employees. 
The  procedures  specify  requirements  for 
petitions  and  for  their  consideration. 
These  requirements  are  intended  to 
ensure  that  petitions  are  submitted  by 
authorized  parties,  are  justified,  and 
receive  imiform,  fair,  scientific 
consideration.  The  procedures  are  also 
designed  to  give  petitioners  and 
interested  parties  opportunity  for 
appropriate  involvement  in  the  process, 
and  to  ensure  that  the  process  is  timely 
and  consistent  with  requirements 
specified  in  EEOICPA.  The  procediu^s 
are  not  intended  to  provide  a  second 
opportunity  to  qualify  a  claim  for 
compensation,  once  HHS  has  completed 
the  dose  reconstruction  and  DOL  has 
determined  that  the  cancer  subject  to 
the  claim  was  not  "at  least  as  likely  as 
not"  caused  by  the  estimated  radiation 
doses.  DOL  has  established  procedures 
separate  from  those  covered  by  this  rule, 
under  20  CFR  part  30,  for  cancer 
claimants  who  want  to  contest  the 
factual  determinations  or  how  NIOSH 
conducted  their  dose  reconstructions. 

§  83.2    How  wlH  DOL  use  the  designations 
established  under  the  procedures  in  this 
part? 

DOL  will  adjudicate  compensation 
claims  for  members  of  classes  of 
employees  added  to  the  Cohort 
according  to  the  same  general 
procedures  that  apply  to  the  statutorily 
defined  classes  of  employees  in  the 
Cohort.  Specifically,  DOL  will 
determine  whether  the  claim  is  for  a 
qualified  member  of  the  Cohort  with  a 
specified  cancer,  pursuant  to  the 
procedures  set  forth  in  20  CFR  Part  30. 


Subpart  B— Definitions 

§  83.5    Definitions  of  Terms  Used  in  the 
Procedures  in  this  part. 

(a)  Advisory  Board  on  Radiation  and 
Worker  Health  ("the  Board")  is  a  federal 
advisory  committee  established  under 
EEOICPA  and  appointed  by  the 
President  to  advise  HHS  in 
implementing  its  responsibilities  under 
EEOICPA. 

(b)  Atomic  Weapons  Employer 
("AWE")  is  a  statutory  term  of  EEOICPA 
which  means  any  entity,  other  than  the 
United  States,  that: 

(1)  Processed  or  produced,  for  use  by 
the  United  States,  material  that  emitted 
radiation  and  was  used  in  the 
production  of  an  atomic  weapon, 
excluding  uranium  raining  and  milling; 

and 

(2)  Is  designated  by  the  Secretary  of 
Energy  as  an  atomic  weapons  employer 
for  purposes  of  EEOICPA. 

(c)  class  of  employees  means,  for  the 
purposes  of  this  rule,  a  group  of 
employees  who  work  or  worked  at  the 
satoe  DOE  or  AWE  facility,  and  for 
whom  the  availabiUty  of  information 
and  recorded  data  on  radiation 
exposures  is  comparable  with  respect  to 
the  informational  needs  of  dose 
reconstructions  conducted  under  42 
CFR  part  82. 

(d)  HHS  is  the  U.S.  Department  of 
Health  and  Human  Services. 

(e)  DOE  is  the  U.S.  Department  of 
Energy,  which  includes  predecessor 
agencies  of  DOE,  including  the 
Manhattan  Engineering  District. 

(f)  DOL  is  the  U.S.  Department  of 

Labor. 

(g)  Employee,  for  the  purposes  of 
these  procedures,  means  a  person  who 
is  or  was,  for  the  purposes  of  EEOICPA. 
an  employee  of  DOE.  a  DOE  contractor 
or  subcontractor,  or  an  Atomic  Weapons 
Employer. 

(h)  NIOSH  is  the  National  histitute  for 
Occupational  Safety  and  Health.  Centers 
for  Disease  Control  and  Prevention.  U.S. 
Department  of  Health  and  Human 
Services. 

(i)  Radiation  means  ionizing 
radiation,  including  alpha  particles,  beta 
particles,  ganuna  rays,  x  rays,  neutrons, 
protons  and  other  particles  capable  of 
producing  ions  in  the  body.  For  the 
purposes  of  the  proposed  procedures, 
radiation  does  not  include  sources  of 
non-ionizing  radiation  such  as  radio- 
frequency  radiation,  microwaves,  visible 
light,  and  infrared  or  ultraviolet  light 

radiation, 
(j)  Secretary  is  the  Secretary  of  Health 

and  Human  Services. 

(k)  Specified  cancer  as  defined  in 
§  3621  of  EEOICPA  (42  U.S.C.  73841(17)) 
and  the  DOL  regulation  implementing 
EEOICPA  (20  CFR  30.5(dd))  means: 
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(1)  Leukemia  (other  than  chronic 
Ijmiphocytic  leukemia)  provided  that 
onset  of  die  disease  was  at  least  two 
years  after  initial  occupational 
exposiue; 

(2)  Limg  cancer  (other  than  in  situ 
lung  cancer  that  is  discovered  during  or 
after  a  post-mortem  exam); 

(3)  Bone  cancer; 

(4)  Renal  cancers; 

(5)  The  following  diseases,  provided 
onset  was  at  least  5  years  after  first 
exposure: 

(i)  Multiple  myeloma; 
(ii)  Lymphomas  (other  than  Hodgkin's 
disease); 
(iii)  Primary  cancer  of  the: 

(A)  Thyroid; 

(B)  Male  or  female  breast; 

(C)  Esophagus: 

(D)  Stomach; 

(E)  Pharynx; 

(F)  Small  intestine; 

(G)  Pancreas; 
(H)  Bile  ducts; 
(I)  Gall  bladder; 
(J)  Salivary  gland; 
(K)  Urinary  bladder; 
(L)  Brain; 

(M)  Colon; 
(N)  Ovary; 

(0)  Liver  (except  if  cirrhosis  or 
hepatitis  B  is  indicated). 

(6)  The  specified  diseases  designated 
in  this  section  mean  the  physiological 
condition  or  conditions  that  ar^ 
recognized  by  the  National  Cancer 
Institute  imder  those  names  or 
nomenclature,  or  under  any  previously 
accepted  or  commonly  used  names  or 
nomenclature. 

(1)  Survivor  means  a  surviving  spouse, 
child,  parent,  grandchild  and 
grandparent  of  a  deceased  covered 
employee  as  defined  in  EEOICPA. 

Subpart  C — Procedures  for  Adding 
Classes  of  Employees  to  the  Cohort 

§  83.6    Overview  of  the  procedures  in  this 
part. 

The  procedures  in  this  part  specify 
who  may  petition  to  add  a  class  of 
employees  to  the  Cohort,  the 
requirements  for  such  a  petition,  how  a 
petition  will  be  selected  for  evaluation 
by  NIOSH  and  for  the  advice  of  the 
Board,  and  the  process  NIOSH.  the 
Board,  and  the  Secretary  vdll  use  to 
consider  a  petition,  leadiiig  to  the 
Secretary's  final  determination  to  accept 
or  deny  adding  a  class  to  the  Cohort. 
Special  procedures  are  included  for 
considering  the  addition  of  a  class  of 
employees  to  the  Cohort  when  NIOSH 
finds,  through  the  process  of  attempting 
a  dose  reconstruction  for  an  employee 
under  42  CFR  82.12.  that  available 
information  is  insufficient  to  complete 


the  dose  reconstruction.  As  required  by 
EEOICPA,  the  procedures  in  this  part 
include  formal  notice  to  Congress  of  any 
decision  by  the  Secretary  to  add  a  class 
to  the  Cohort,  and  the  opportunity  for 
Congress  to  expedite  or  change  the 
outcome  of  the  decision. 

§  83.7    Who  can  submit  a  petition  on  behalf 
of  a  class  of  employees? 

A  petitioner  or  petitioners  must  be 
one  or  more  of  the  following: 

(a)  One  or  more  DOE,  EKDE  contractor 
or  subcontractor,  or  AWE  employees, 
who  would  be  included  in  the  proposed 
class  of  employees,  or  their  survivors;  or 

(b)  One  or  more  labor  organizations 
representing  or  formerly  having 
represented  DOE,  DOE  contractor  or 
subcontractor,  or  AWE  employees,  who 
would  be  included  in  the  proposed  class 
of  employees;  or 

(c)  One  or  more  individuals  or  entities 
authorized  in  writing  by  one  or  more 
DOE,  DOE  contractor  or  subcontractor, 

^or  AWE  employees,  who  would  be 
included  in  the  proposed  class  of 
employees,  or  their  survivors. 

§  83.8    How  is  a  petition  submitted? 

The  petitioner(s)  must  send  a  petition 
in  wnriting  to  NIOSH.  A  petition  must 
provide  identifying  and  contact 
information  on  the  petitioner(s)  and 
information  to  justify  the  petition,  as 
specified  under  §  83.9.  Detailed 
instructions  for  preparing  and 
submitting  a  petition,  including  an 
optional  petition  form,  are  available 
from  NIOSH  through  direct  request  (1- 
800-35-NIOSH)  or  on  the  hitemet  at 
vvwiv.cdc.gOv//iios/i/ocas. 

§  83.9    What  information  must  a  petition 
include? 

(a)  All  petitions  must  provide 
identifying  and  contact  information  on 
the  petitioner(s).  The  information 
required  to  justify  a  petition  differs, 
depending  on  the  basis  of  the  petition. 
If  the  petition  is  by  a  claimant  in 
response  to  a  finding  by  NIOSH  that  the 
dose  reconstruction  for  the  claimant 
cannot  be  completed,  then  the  petition 
must  provide  only  the  justification 
specified  under  paragraph  (b)  of  this 
section.  All  other  petitions  must  provide 
only  the  information  specified  under 
paragraph  (c)  of  this  section.  The 
informational  requirements  for  p>etitions 
are  also  summarized  in  Table  1  at  the 
end  of  this  section. 

(b)  The  petition  must  notify  NIOSH 
that  the  claimant  is  petitioning  on  the 
basis  that  NIOSH  found,  under  42  CFR 
82.12.  that  the  dose  reconstruction  for 
the  claimant  could  not  be  completed 
due  to  insufficient  records  and 
information. 


(c)  The  petition  must  include  the 
following: 

(1)  A  proposed  class  definition  ^ 
specifying: 

(i)  The  DOE  or  AWE  facility  at  which 
the  class  worked: 

(ii)  The  location  or  locations  at  the 
facility  covered  by  the  petition  (e.g., 
building,  technical  area); 

(iii)  The  job  titles  and/or  job  duties  of 
the  class  members; 

(iv)  The  period  of  employment 
relevant  to  the  petition; 

(v)  Identification  of  any  exposure 
incident  that  was  immonitored, 
unrecorded,  or  inadequately  monitored 
or  recorded,  if  such  incident  comprises 
the  basis  of  the  petition;  and 

(2)  A  description  of  the  petitioner's 
(petitioners')  basis  for  believing  records 
and  information  available  are 
inadequate  to  estimate  the  radiation 
doses  inciured  by  members  of  the 
proposed  class  of  employees  with 
sufficient  accuracy.  This  description 
must  include  one  of  the  following 
elements: 

(i)  Documentation  or  statements 
provided  by  affidavit  indicating  that 
'  radiation  exposures  and  doses  to 
members  of  the  proposed  class  were  not 
monitored,  either  through  personal  or 
area  monitoring;  or 

(ii)  Docimientation  or  statements 
provided  by  affidavit  indicating  that 
radiation  monitoring  records  for 
members  of  the  proposed  class  have 
been  lost,  falsified,  or  destroyed;  or 

(iii)  A  report  from 'a  health  physicist 
or  other  individual  with  expertise  in 
dose  reconstruction  documenting  the 
limitations  of  existing  DOE  or  AWE 
records  on  radiation  exposures  at  the 
facility,  as  relevant  to  the  petition,  and 
specifying  the  basis  for  finding  these 
documented  limitations  might  prevent 
the  completion  of  dose  reconstructions 
for  members  of  the  class  under  42  CFR 
part  82  and  related  NIOSH  technical 
implementation  guidelines;  or 

(iv)  A  report  published  by  a  scientific 
government  agency  or  published  in  a 
peer-reviewed  scientific  journal  that 
identifies  dosimetry  and  related 
information  that  are  unavailable  (due  to 
either  a  lack  of  monitoring  or  the 
destruction  or  loss  of  records)  for 
estimating  the  radiation  doses  of 
employees  covered  by  the  petition  and 
also  finds  that  such  information  might 
be  essential  to  produce  such  estimates. 

(3)  If  the  petition  is  based  on  an 
exposure  incident  as  described  under 
paragraph  {c)(l)(v)  of  this  section,  the 
petitioner(s)  may  be  required  to  provide 
evidence  that  the  incident  occuired,  if 


<  HHS  will  determine  the  final  class  definition  for 
each  petition  (see  §  83.16  of  these  procedures). 
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NIOSH  is  unable  to  obtain  records  or 
confirmation  of  the  occurrence  of  such 
an  incident  from  sources  independent  of 
the  petitioner(s).  In  such  cases,  either  of 
the  following  may  qualify  as  evidence: 

(i)  Medical  evidence  that  one  or  more 
members  of  the  class  may  have  incurred 


a  high  level  radiation  dose  from  the 
incident,  such  as  a  depressed  white 
blood  cell  count  associated  with 
radiation  exposure  or  the  application  of 
chelation  therapy;  or 

(ii)  Confirmation  by  affidavit  from  two 
employees  who  witnessed  the  incident, 


providing  this  evidence  is  consistent 
with  other  information  available  to 
HHS. 


Table  1  for  §  83.9.— Summary  of  Informational  Requirements  for  Petitions 

[Petitioner(s)  must  submit  Identitying  and  contact  infomiation  and  either  A.  or  B.  of  this  X&tAe] 


A  The  claimant's  authorization  of  the  petition,  based  on  NIOSH  having 
found  it  could  not  complete  a  dose  reconstruction  for  the  claimant 
submitting  the  petition;  or 


B.  (1)  Proposed  class  definition  identifying:  (i)  Facility,  (ii)  relevant  loca- 
tions at  the  facility;  (iii)  job  titles/duties,  (iv)  period  of  employment, 
and  if  relevant,  (v)  exposure  incident. 

(2)  Basis  for  infeasibility  of  dose  reconstruction;  either:  (i)  Lack  of  moni- 
toring; or  (ii)  destruction,  falsification,  or  loss  of  records;  or  (iii)  expert 
report;  or  (iv)  published  scientific  report.  ^^^ 


§  83.1 0    If  a  petition  satisfies  alt  relevant 
requirements  under  §83.9,  does  this  mean 
the  class  will  be  added  to  the  Cohort? 

Satisfying  the  informational 
requirements  for  a  petition  does  not 
mean  the  class  will  be  added  to  the 
Cohort-  It  means  the  petition  will 
receive  a  full  evaluation  by  NIOSH,  the 
Board,  and  HHS,  as  described  under 
§§83.13  through  83.16.  The  role  of  the 
petitioner{s)  is  to  identify  classes  of 
employees  that  should  be  considered  for 
addition  to  the  Cohort.  » 

§  83.1 1  What  happens  to  petitions  that  do 
not  satisfy  all  relevant  requirements  under 
§§83.7  through  83.9? 

(a)  NIOSH  will  notify  the  petitioner(s) 
of  any  requirements  that  are  not  met  by 
the  petition,  assist  the  petitioner(s)  with 
guidance  in  developing  relevant 
information,  and  provide  30  calendar 
days  for  the  petitioner(s)  to  revise  the 
petition  accordingly. 

(b)  After  30  calendar  days  from  the 
date  of  notification  under  paragraph  (a) 
of  this  section,  NIOSH  will  notify  the 
petitioner(s)  of  its  decision  to  evaluate 
the  petition,  or  its  final  decision  that  the 
petition  has  failed  to  meet  the 
requirements  for  evaluation  and  the 
basis  for  this  decision. 

(c)  Based  on  new  information,  NIOSH 
may.  at  its  discretion,  reconsider  a 
decision  not  to  select  a  petition  for 
evaluation. 

§  83.1 2    How  will  NIOSH  notify  petitioners, 
the  Board,  and  the  public  of  petitions  that 
have  been  selected  for  evaluation? 

(a)  NIOSH  will  notify  the  petitioner(s) 
in  writing  that  it  has  selected  the 
petition  for  evaluation.  NIOSH  will  also 
provide  the  petitioner(s)  with 
information  on  the  steps  of  the 
evaluation  and  other  processes  required 
pursuant  to  these  procedures. 

(b)  NIOSH  will  combine  separate 
petitions  and  evaluate  them  as  a  single 
petition  if.  at  this  or  at  any  point  in  the 
evaluation  process.  NIOSH  finds  such 


petitions  represent  the  same  class  of 
employees. 

(c)  NIOSH  will  present  petitions 
selected  for  evaluation  to  the  Board  with 
plans  specific  to  evaluating  each 
petition.  Each  evaluation  plan  will 
include  the  following  elements: 

(1)  An  initial  proposed  definition  for 
the  class  being  evaluated,  subject  to 
revision  as  warranted  by  the  evaluation 
conducted  under  §83.13;  and 

(2)  A  list  of  activities  for  evaluating 
the  radiation  exposure  potential  of  the 
class  and  the  adequacy  of  existing 
records  and  information  needed  to 
conduct  dose  reconstructions  for  all 
class  members  under  42  CFR  part  82. 

(d)  NIOSH  may  initiate  work  to 
evaluate  a  petition  immediately,  prior  to 
presenting  the  petition  and  evaluation 
plan  to  the  Board. 

(e)  NIOSH  will  publish  a  notice  in  the 
Federal  Register  notifying  the  public  of 
its  decision  to  evaluate  a  petition. 

§  83.13    How  will  NIOSH  evaluate  petitions, 
other  than  petitions  by  claimants  covered 
under  §83.14? 

(a)  NIOSH  will  collect  information  on 
the  types  and  levels  of  radiation 
exposures  that  potential  members  of  the 
class  may  have  incurred,  as  specified 
under  42  CFR  82.14.  from  the  following 
potential  sources,  as  necessary: 

(1)  The  petition  or  petitions  submitted 
on  behalf  of  the  class; 

(2)  DOE  and  AWE  facility  records  and 
information; 

(3)  Potential  members  of  the  class  and 
their  survivors; 

(4)  Labor  organizations  who  represent 
or  represented  employees  at  the  facility 
during  the  relevant  period  of 
employment; 

(5)  Managers,  radiation  safety 
officials,  and  other  witnesses  present 
during  the  relevant  period  of 
employment  at  the  DOE  Or  AWE  facility; 

(6)  NIOSH  records  from 
epidemiological  research  on  DOE 


populations  and  records  from  dose 
reconstructions  conducted  under  42 
CFR  part  82; 

(7)  Records  from  research,  dose 
reconstructions,  medical  screening 
programs,  and  other  related  activities 
conducted  to  evaluate  the  health  and/or 
radiation  exposures  of  employees  of 
DOE,  DOE  contractors  or  subcontractors, 
and  the  AWEs;  and 

(8)  Other  sources. 

(b)  NIOSH' will  evaluate  records  and 
information  collected  to  make  the 
following  determinations: 

(1)  Is  it  feasible  to  estimate  the  level 
of  radiation  doses  of  individual 
members  of  the  class  with  sufficient 
accuracy?  (i)  Radiation  doses  can  be 
estimated  with  sufficient  accuracy  if 
NIOSH  has  established  that  it  has  access 
to  sufficient  information  to  estimate  the 
maximum  radiation  dose  that  could 
have  been  incurred  in  plausible 
circumstances  by  any  member  of  the 
class. 

(ii)  In  general,  to  establish  a  positive 
finding  xmder  paragraph  (b)(l)(i)  of  this 
section  would  require,  at  a  minimum,    ^ 
that  NIOSH  have  access  to  reliable 
information  on  the  identity  or  set  of 
possible  identities  and  maximum 
quantity  of  each  radioisotope  (the 
radioactive  source  material)  to  which 
members  of  the  class  were  potentially 
exposed  without  adequate  protection. 
Alternatively,  if  members  of  the  class 
were  potentially  exposed  without 
adequate  protection  to  unmonitored 
radiation  from  radiation  generating 
equipment  (e.g.,  particle  accelerator, 
industrial  x-ray  equipment),  in  general, 
NIOSH  would  require  relevant 
e(|tiipment  design  and  performance 
specifications  or  information  on 
maximum  emissions. 

(iii)  In  general,  access  to  personal 
dosimetry  data  and  area  monitoring  data 
are  not  necessary  to  estimate  the 
maximiun  radiation  doses  that  could 


Fed«^  Register/Vol.  68,  No.  45/Fiiday,  March  7,  2003 / Proposed  Rules  11309 


have  been  incurred  by  any  member  of 
the  class. 

(iv)  If  NIOSH  determines  that  it  is  not 
feasible  to  estimate  radiation  doses  with 
sufficient  acciuacy,  NIOSH  will  also 
determine  whether  such  finding  is 
limited  to  radiation  doses  incurred  at 
certain  tissue-specific  cancer  sites,  and 
hence  limited  to  specific  types  of 
cancers  (whether  or  not  such  cancer(s) 
is  a  specified  cancer  under  §  83.5(k)). 

(2)  How  should  the  class  be  defined, 
consistent  with  the  findings  of  the 
analysis  discussed  under  paragraph 
(b)(1)  of  this  section?  NIOSH  will  define 
the  following  characteristics  of  a  class, 
taking  into  account  the  class  definition 
proposed  by  the  petition  and  modified 
as  necessary  to  reflect  the  results  of  the 
evaluation  under  paragraph  (b)(1)  of  this 
section: 

(i)  Any  of  the  following  emplojrment 
parameters,  as  necessary  to  identify 
members  included  in  the  class:  facility, 
job  titles,  duties,  and/or  specific  work 
locations  within  the  facility  or  site,  the 
relevant  time  period,  and  any  additional 
identifying  characteristics  of 
employment; 

(li)  If  applicable,  the  identification  of 
a  exposure  incident,  when  unmonitored 
radiation  exposure  during  such  an 
incident  comprises  the  basis  of  the 
petition  or  the  class  definition; 

(iii)  If  applicable,  the  identification  of 
a  set  of  one  or  more  types  of  cancers  to 
which  NIOSH 's  finding  that  it  was  not 
feasible  to  estimate  radiation  doses  with 
sufficient  accuracy  is  limited. 

(3)  If  it  is  not  feasible  to  estimate  with 
sufficient  accuracy  radiation  doses  for 
members  of  the  class,  as  provided  imder 
paragraph  (b)(1)  of  this  section,  then 
NIOSH  must  also  make  the  following 
determination  as  required  by  statute  [see 
42  U.S.C.  7384q{b)(2)l:  Is  there  a 
"reasonable  likelihood  that  such 
radiation  dose  may  have  endangered  the 
health  of  members  of  the  class?" 

(i)  For  classes  of  employees  that  may 
have  been  exposed  to  radiation  during 
discrete  incidents  likely  to  have 
involved  exceptionally  high  level 
exposures,  such  as  nuclear  criticality 
incidents  or  other  events  involving 
similarly  high  levels  of  exposures 
resulting  bom  the  failure  of  radiation 
protection  controls,  NIOSH  will  assume 
for  the  purposes  of  this  section  that  any 
duration  of  unprotected  exposure  could 
cause  a  specified  cancer,  and  hence  may 
have  endangered  the  health  of  members 
of  the  class.  Presence  with  potential 
exposiue  during  the  discrete  incident, 
rather  than  a  quantified  duration  of 
potential  exposure,  will  satisfy  the 
health  endangerment  criterion. 

(ii)  For  health  endangerment  not 
established  on  the  basis  of  a  discrete 


incident,  as  described  under  paragraph 
(b)(3)(i)  of  this  section,  NIOSH  will 
specify  a  minimum  duration  of 
employment  to  satisfy  the  health 
endangerment  criterion  as  having  been 
employed  for  a  number  of  work  days 
aggregating  at  least  250  work  days 
within  the  employment  parameters 
established  for  the  class. 

(c)  NKDSH  will  submit  a  report  of  its 
evaluation  findings  to  the  Board  and  to 
the  petitioner(s).  The  report  will  include 
the  following  elements: 

(1)  An  identification  of  the  relevant 
petitions; 

(2)  A  proposed  definition  of  the  class 
or  classes  of  employees  to  which  the 
evaluation  applies,  and  a  summary  of 
the  basis  for  this  definition,  including, 
as  necessary: 

(i)  Any  justification  that  may  be 
needed  for  the  inclusion  of  groups  of 
employees  who  were  not  specified  in 
the  original  petition(s); 

(ii)  The  identification  of  any  groups  of 
employees  who  were  identified  in  the 
original  petition(s)  who  should 
constitute  a  separate  class  of  employees; 
or 

(iii)  The  mei^ing  of  multiple  petitions 
that  represent  a  single  class  of 
employees. 

(3)  The  proposed  class  definition  will 
address  the  following  employment 
parameters: 

(i)  The  DOE  facility  or  the  AWE 
facility  that  employed  the  class; 

(ii)  The  job  titles  and/or  job  duties 
and/or  work  locations  of  class  members; 

(iii)  The  period  of  employment  within 
which  a  class  member  must  have  been 
employed  at  the  facility  under  the  job 
titles  and/or  performing  the  job  duties 
and/or  working  in  the  locations 
specified  in  this  class  definition; 

(iv)  If  applicable,  identification  of  an 
exposure  incident,  when  potential 
radiation  exposure  during  such  an 
incident  comprises  the  basis  of  the  class 
definition; 

(v)  If  necessary,  any  other  parameters 
that  serve  to  define  the  membership  of 
the  class;  and 

(vi)  For  a  class  for  which  it  is  not 
feasible  to  estimate  radiation  doses  with 
■sufficient  accuracy,  a  minimum 
duration  of  employment  within  the 
employment  parameters  of  the  class  for 
inclusion  in  the  class,  as  defined  under 
§  83.13(b)(3). 

(4)  The  proposed  class  definition  may 
also  specify  that  members  of  the  class 
are  limited  to  employees  who  incur  a 
cancer  itom  a  set  of  one  or  more  types 
of  cancers  specified  by  NIOSH.  This 
provision  apphes  to  classes  of 
employees  for  which  the  finding  that  it 
is  not  feasible  to  estimate  radiation 
doses  with  sufficient  accuracy  is  limited 


to  certain  tissue-specific  cancer  sites, 
relevant  to  individuals  with  specific 
types  of  cancers. 

(5)  a  summary  of  the  findings 
concerning  the  adequacy  of  existing 
records  and  information  for 
reconstructing  doses  for  individual 
members  of  the  class  under  the  methods 
of  42  CFR  part  82;  and  a  description  of 
the  evaluation  methods  and  information 
upon  which  these  findings  are  based. 

(6)  for  a  class  for  which  it  is  not 
feasible  to  estimate  radiation  doses  with 
sufficient  accuracy,  a  summary  of  the 
basis  for  establishing  the  duration  of 
employment  requirement  with  respect 
to  health  endangerment. 

§83.14    How  will  NIOSH  evaluate  a  petition 
by  a  claimant  wtiose  dose  reconstruction 
NIOSH  couM  not  compMe  under  42  CFR 
part  82? 

(a)  .NIOSH  may  estabUsh  two  classes 
for  evaluation,  to  permit  the  timely 
adjudication  of  the  existing  cancer 
claim: 

(1)  A  class  of  employees  defined  using 
the  research  and  analyses  already 
completed  in  attempting  the  dose 
reconstruction  for  the  employee 
identified  in  the  claimant's  petition;  and 

(2)  A  class  of  co-workers  similar  to  the 
class  defined  under  paragraph  (a)(1)  of 
this  section,  to  be  defined  by  NIOSH  on 
the  basis  of  further  research  and 
analyses,  using  the  procedures  outlined 
under  §83.13. 

(b)  NIOSH  will  determine  the  health 
endangerment  criteria  for  adding  the 
class  under  paragraph  {a)(l)  of  this 
section  to  the  Cohort,  using  the 
procedures  ouUined  under  §  83.13. 
NIOSH  will  report  to  the  Board  the 
results  of  this  determination,  together 
with  its  finding  under  42  CFR  part  82 
that  there  was  insufficient  information 
to  complete  the  dose  reconstruction. 

(c)  NIOSH  will  evaluate  the  petition 
as  it  may  concern  a  class  of  co-workers, 
as  described  under  paragraph  (a)(2)  of 
this  section,  according  to  the  procedures 
under  §83.13. 

§83.15    How  will  tt«e  Board  consider  and 
advise  the  Secretary  on  a  petition? 

(a)  NIOSH  wiU  publish  a  notice  in  the 
Federal  Register  providing  notice  of  a 
Board  meetiffg  at  which  a  petition  will 
be  considered,  and  summarizing  the 
petition  to  be  considered  by  the  Board 
at  the  meeting  and  the  findings  of 
NIOSH  from  evaluating  the  petition. 

(b)  The  Board  wnll  consider  the 
petition  and  the  NIOSH  evaluation 
report  at  the  meeting,  to  which  the 
petitioner(s)  will  be  invited  to  present 
views  and  information  on  the  petition 
and  the  NIOSH  evaluation  findings. 

(c)  In  considering  the  petition,  me 
Board  may  obtain  and  consider 
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additional  information  not  addressed  in 
the  petition  or  the  initial  NIOSH 
evaluation  report. 

(d)  NIOSH  may  decide  to  hirther 
evaluate  a  petition,  upon  the  request  of 
the  Board.  If  NIOSH  conducts  further 
evaluation,  it  will  report  new  findings  to 
the  Board  and  the  petitioner(s). 

(e)  Upon  the  completion  of  NIOSH 
evaluations  and  deliberations  of  the 
Board  concerning  a  petition,  the  Board 
will  develop  and  transmit  to  the 
Secretary  a  report  containing  its 
recommendations.  The  Board's  report 
will  include  the  following: 

(1)  The  identification  and  inclusion  of 
the  relevant  petition{s); 

(2)  The  definition  of  the  class  of 
employees  covered  by  the 
recommendation; 

(3)  A  recommendation  as  to  whether 
or  not  the  Secretary  should  designate 
the  class  as  an  addition  to  the  Cohort; 

(4)  The  criteria  and  information  upon 
which  the  recommendation  is  based, 
including  NIOSH  evaluation  reports, 
information  provided  by  the  petitioners, 
any  other  information  considered  by  the 
Board,  and  the  deliberations  of  the 
Board. 

§  83.1 6    How  will  the  Secretary  decide  the 
outcome  of  a  petition? 

(a)  The  Secretary  will  propose,  and 
transmit  to  all  affected  petitioners,  a 
decision  to  add  or  deny  adding  classes 
of  employees  to  the  Cohort.  This 
decision  will  take  into  consideration  the 
evaluations  of  NIOSH  and  the 
recommendations  of  the  Board,  and  may 
also  take  into  consideration  information 
presented  to  the  Board  and  its 
deliberations. 

(b)  HHS  will  provide  the  petitioner(s) 
30  calendar  days  to  contest  the 
proposed  decision  of  the  Secretary.  If 
the  petitioner{s)  submits  to  HHS  a 
challenge  that  includes  substantial 
evidence  that  the  proposed  decision 
relies  on  a  record  of  either  factual  or 
procedural  errors  in  the  implementation 
of  these  procedures,  then  HHS  will 
consider  the  evidence  submitted  by  the 
petitioner(s)  prior  to  issuing  a  final 
decision.  Challenges  to  decisions  of  the 
Secretary  under  these  procedures  must 
be  submitted  in  writing,  with 
accompanying  documentation 


supporting  the  assertions  of  the 
challenge. 

(c).HHS  will  issue  a  final  decision  on 
the  designation  and  definition  of  the 
class,  and  transmit  a  report  of  the 
decision  and  the  criteria  and 
information  upon  which  the  decision  is 
based  to  the  petitioner{s).  HHS  will  also 
publish  notice  of  the  decision  in  the 
Federal  Register,  including  a  definition 
of  the  class  and  a  summary  of  the 
criteria  and  information  upon  which  the 
decision  is  based. 

§  83.1 7    What  is  the  role  of  Congress  In 
acting  upon  the  final  decision  of  the 
Secretary  to  add  a  class  of  employees  to 
the  Cohort? 

(a)  If  the  Secretary  designates  a  class 
of  employees  to  be  added  to  the  Cohort, 
the  Secretary  will  transmit  to  Congress 
a  report  providing  the  designation,  the 
definition  of  the  class  of  employees 
covered  by  the  designation,  and  the 
criteria  and  information  upon  which  the 
designation  was  based. ^ 

(b)  A  designation  of  the  Secretary  will 
take  effect  180  calendar  days  after  the 
date  on  which  the  report  of  the 
Secretary  is  submitted  to  Congress, 
unless  Congress  takes  an  action  that 
reverses  or  expedites  the  d^ignation. 

(c)  Within  five  work  days  of  either 
expiration  of  the  congressional  review 
period  or  final  congressional  action, 
whichever  comes  first,  the  Secretary 
will  transmit  to  DOL  a  report  providing 
the  definition  of  the  class  and  one  of  the 
following  outcomes: 

(1)  The  addition  of  the  class  to  the 
Cohort;  or 

(2)  The  result  of  any  action  by 
Congress  to  reverse  or  expedite  the 
decision  of  the  Secretary  to  add  the 
class  to  the  Cohort. 

(d)  The  report  specified  under 
paragraph  (c)  of  this  section  will  be 
published  on  the  Internet  at 
www.cdc.gov/niosh/ocas  and  in  the 
Federal  Register. 

§  83.1 8    How  can  the  Secretary  cancel  or 
modify  a  finar  decision  to  add  a  class  of 
employees  to  the  Cohort? 

(a)  The  Secretary  can  cancel  a  final 
decision  to  add  a  class  to  the  Cohort,  or 
can  modify  a  final  decision  to  reduce 
the  scope  of  a  class  added  by  the 
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Secretary,  if  HHS  obtains  records 
relevant  to  radiation  exposures  of 
members  of  the  class  that  enable  NIOSH 
to  estimate  the  radiation  doses  incurred 
by  individual  members  of  the  class 
through  dose  reconstructions  conducted 
under  the  requirements  of  42  CFR  part 
82. 

(b)  Before  cancelling  a  final  decision 
to  add  a  class  or  modifying  a  final 
decision  to  reduce  the  scope  of  a  class, 
the  Secretary  intends  to  follow  ' 
evaluation  procedures  that  are 
substantially  similar  to  those  described 
in  this  part  for  adding  a  class  of 
employees  to  the  Cohort.  The 
procedures  will  include  the  following: 

(1)  Publication  of  a  notice  in  the 
Federal  Register  informing  the  public  of 
the  intent  of  the  Secretary  to  review  the 
final  decision  on  the  basis  of  new 
information  and  describing  procedures 
for  this  review; 

(2)  An  analysis  by  NIOSH  of  the 
utility  of  the  new  information  for 
conducting  dose  reconstructions  under 
42  CFR  part  82;  the  analysis  will  be 
performed  consistently  with  the 
requirements  for  analysis  of  a  petition 
by  NIOSH  under  §§83.13(b){l)and(2). 
and  83.13{c)(2)and(3); 

(3)  A  recommendation  by  the  Board  to 
the  Secretary  as  to  whether  or  not  the    . 
Secretary  should  cancel  or  modify  its 
final  decision  that  added  the  class  to  the 
Cohort,  based  upon  a  review  by  the 
Board  of  the  NIOSH  analysis  and  kny 
other  relevant  information  considered 
by  the  Board; 

(4)  An  opportunity  for  members  of  the 
class  to  contest  a  proposed  decision  by 
the  Secretary  to  cancel  or  modify  the 
prior  final  decision  that  added  the  class 
to  the  Cohort,  including  a  reasonable 
and  timely  effort  by  the  Secretary  to 

.  notify  members  of  the  class  of  this 
opportunity;  and 

(5)  Publication  in  the  Federal  Register 
of  a  final  decision  to  cancel  or  modify 
the  prior  final  decision  that  added  the 
class  to  the  Cohort. 

Dated:  March  5.  2003. 
Tommy  G.  Thompson, 
Secretary,  Department  of  Health  and  Human 
Services. 

[FR  Doc.  03-5604  Filed  3-5-03;  12:38  pm] 
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13286) 10619 

13254  (Amended  by: 

13286) 10619 

13257  (Amended  by: 

13286) 10619 

13260  (Amended  by: 
13286;  Revoked  by; 
13286,  e«.  3/31/ 

03) 10619 

13271  (Amended  by: 

13286) 10619 

13274  (Amended  by; 

13286) 10619 

13276  (Amended  by: 

13286) 10619 

13284  (See:  13286)...: 10619 

13286 10619 

13287 10619 

SCFR 

110 '. 10666 

Ch.  XIV 10953 

2416 10953 

2424 10953 

2429 10953 

2471 10953 

2472 10953 


6CFR 

9     10912 

15   10886 

17    10892 

21 10904 

7CFR 

319 9851 

911 10345 

944     10345 

984 10347 

PropoMd  Rules: 

930 9944 

1405 9944 

1499 9944 

SCFR 

1  10922 

2    10922 

103 10922 

217  10954 

235 10143 

239 10922 

1001 10349 

1003 10349 

1101 10349 

1103 10349 

1205 10349 

1208 , 10349 

1209 ■ 10349 

1212 10349 

1216 10349 

1235 10349 

1236 10349 

1238 10349 

1239 10349 

1240 10349 

1241 10349 

1244 10349 

1245 10349 

1246 10349 

1249 10349 

1270 10349 

1274a..... .....10349 

1292 10349 

1337 10349 

9CFR 

50 10361 

92 ..10667 

PropoMdRulM: 

317 11008 

327 11008 

10CFR 

40   10362 

150 10362 

430 10957 

PropoMd  Rutes 

40  10411 

150 10411 

430 „.... 11009 

490 10320 


12CFR 

Proposed  Rules: 
203 


.11010 


14CFR 

Ch.  1 10145 

25 9854,  10365 

39 10147,  10149,  10152, 

10154.  10156,  10583,  10653 


47 10316 

71 10367,  10369,  10654 

97 10962,  10963 

Proposed  Rules: 

39 9947,  9950,  9951,  9954, 

10185,  10188,  10413,  10416, 
11014.  11015 

15CFR 

740  10586 

743 10586 

772 , 10586 

774 10586 


16CFR 

304 


.9856 


18CFR 

375 

388 


.9857 
.9857 


20CFR 

625 10932 

21  CFR 

165 9873 

610 ., 10157 

Proposed  Rules: 

1     10668 

111 10418 

165 9955 

22  CFR 


Proposed  Rules: 
211 - 


.9944 


24  CFR 

92 


.10160 


26  CFR 

1   10161,  10655 

20  10161 

25     10161 

31  _ 10161 

53 10161 

54   10161 

56 10161 

301 10161 

602 10161 

Proposed  Rules: 

1 10190 

27  CFR 

4   10076 

5    10076 

7     10076 


28  CFR 

540 


.10656 


29  CFR 

1404 


.10659 


30  CFR 

18 10965 

948 10178 

•  Proposed  Rules: 

70 10784 

72  10940 

75 10784 

90 10784 

950 10193 


33  CFR 

52 

117 


.9882 
.9890 


36  CFR 

Proposed  Rules: 

7  .   .■. 11019 

219 10421 


40  CFR 

52 10966,  10969 

62 10659,  10661,  10663 

70 10969 

82    10370 

52 9892 

180 10370.  10377,  10972, 

10983 

Proposed  Rules: 

Ch.  1 10675 

52 11022,  11023 

62 10680,  10681 

70 11023 

42  CFR 

412 10987 

Proposed  Rules: 

83    11924 

412 10421,  11234 


43  CFR 

Proposed  Rules: 

4100 9964 


44  CFR 

61 .*. 

64 

206 


.9895 
.9897 
.9899 


31  CFR 

103 


.10965 


47  CFR 

2     ...10179 

90 10179 

73 10388,  10664,  10665 

95 9900 

Proposed  Rules: 

54 10430 

73 10681,  10682,  10683 

49  CFR 

1     .10988 

219 10108 

225 10108 

240: 10108 

1540 9902 

Proposed  Rules: 

192 9966 

50  CFR 

17 10388 

300 10989 

'  622 10180,  11003 

648 9905,  1Q181 

660 11182 

679 9902,  9907,  9924,  9942, 

11004 

Proposed  Rules: 

229 10195 

600 9967 

648 9968.  11023 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  7,  2003 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Hawaiian  and  territorial 
quarantine  notices: 
Gardenia  blooms  from 

Hawaii;  interstate 

movement;  published  2-5- 

03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Ozone;  response  to 
remand;  published  1-6- 
03 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
1,3  Benzene  dicart)oxylic 
acid,  etc.;  published  3-7- 
03 
Pyriproxyfen;  published  3-7- 
03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
Texas;  published  2-4-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Long-term  care  hospitals; 
prospective  payment 
system;  implementation 
and  2003  FY  rates; 
con-ection;  published  3-7- 
03 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
auttiority  delegations: 
Under  Secretary  of 
Transportation  for  Security 
et  al.;  published  3-7-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Air  Cruisers  Co.;  published 

1-31-03 
AirtHJs;  published  1-31-03 


BAE  Systems  (Operations) 

Ltd.;  published  1-31-03 
Boeing  and  McDonnell 

Douglas;  published  1-31- 

03 
McDonnell  Douglas; 

published  1-31-03 
Raytheon;  published  1-22-03 
Turbomeca  S.A.;  published 

1-31-03 
Standard  instrument  approach 
procedures;  published  3-7- 
03 

RULES  GOING  INTO 
EFFECT  MARCH  8,  2003 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Piaggio  Aero  Industries 
S.p.A.;  published  2-5-03 

RULES  GOING  INTO 
EFFECT  MARCH  9,  2003 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Massachusetts;  published  2- 
28-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Shell  eggs,  voluntary  grading: 
USDA  "Produced  From" 
grademark  requirements; 
comments  due  by  3-10- 
03;  published  1-9-03  [FR 
03-00369] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area  . 
designations — 
California;  comments  due 
by  3-14-03;  published 
1-13-03  [FR  03-00573] 
Plant-related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  3-11-03;  published 
1-10-03  [FR  03-00491] 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 


Servicing  and  collections — 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  t>y  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT  . 

Natural  Resources 
Conservation  Service         * 

Loan  and  purchase  programs: 
Environmental  Quality 
Incentives  Program; 
comments  due  by  3-12- 
03;  published  2-10-03  [FR 
03-02642] 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Servicing  and  collections- 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations; 
Sen/icing  and  collections — 

Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Servicing  and  collections— 
Farm  loan  programs 
account  servicing 
policies;  30-day  past- 
due  period  elimination; 
comments  due  by  3-10- 
03;  published  1-9-03 
[FR  03-00394] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

HalitMit  and  groundfish; 
seabird  incidental  take 


reduction;  comments 
due  by  3-10-03; 
published  2-7-03  [FR 
03-02805] 
Pollock;  comments  due  by 
3-13-03;  published  2-11- 
03  [FR  03-03378] 
Magnuson-Stevens  Ml 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  3-13-03; 
published  2-26-03  [FR 
03-04440] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  3-13-03; 
published  2-26-03  [FR 
03-04439] 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  3-14-03;  , 
published  2-27-03  [FR 
03-04566] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applrcations;  comments 
due  by  3-10-03; 
published  2-21-03  [FR 
03-04138] 
Marine  mammals: 
Findings  on  petitions,  etc. — 
Alaska  transient  killer 
whales;  designation  as 
depleted;  comments 
due  by  3-10-03; 
published  1-24-03  [FR 
03-01650] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electnc  utilities  (Federal  Power 
Act): 

Transmission  grid;  efficient 
operation  and  expansion; 
pricing  policy;  comments 
due  by  3-13-03;  put>lished 
1-27-03  [FR  03-01699] 
ENVIRONMENTAL  ' 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natkxial  emission  standards: 
Industrial/commercial/ 
institutional  boilers  and 
process  heaters; 
comnoents  due  by  3-14- 
03;  published  1-13^)3  [FR 
03-00085] 
Plywood  and  composite 
wood  products;  comn>ents 
due  by  3-10-03;  published 
1-9-03  [FR  03-00084) 
Air  programs: 
Clean  Air  Act;  alternate 
permit  program 
approvals — 

Guam;  comments  due  t)y 
3-10-03;  published  1-9- 
03  [FR  03-00119] 


IV 
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Guam;  comments  due  by 
3-10-03;  published  1-9- 
03  [FR  03-00120) 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Hampshire;  comments 
due  by  3-12-03j  published 
2-10-03  [FR  03-02540] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  3-12-03;  published 
2-10-03  [FR  03-02938] 
Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Propanoic  acid  and  its 
calcium  and  sodium  salts; 
comments  due  by  3-14- 
03;  published  1-13-03  [FR 
03-00615] 
Water  programs: 
Water  quality  standards- 
Kentucky;  comments  due 
by  3-14-03;  published 
11-14-02  [FR  02-28922] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Satellite  network  earth 
stations  and  space 
stations;  rules  governing 
licensing  and  spectmm 
usage;  streamlining  and 
other  revisions; 
comments  due  by  3-10- 
03;  published  12-24-02 
[FR  02-32294] 
Radio  stations;  table  of 
assignments: 

Ohio;  comments  due  by  3- 
10-03;  published  2-5-03 
[FR  03-02667] 
Various  States;  comments 
due  by  3-10-03;  published 
2-5-03  [FR  03-02669] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Accountants  performing 

audit  services;  removal, 

suspension,  and 

debanDent;  comments  due 

by  3-10-03;  published  1-8- 

03  [FR  03-00098] 
FEDERAL  RESERVE 
SYSTEM 

Practice  and  procedure: 
Accountants  performing 

audit  services;  removal, 


suspension,  and 

debarment;  comments  due 

by  3-10-03;  published  1-8- 

03  [FR  03-00098] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medk:al  devk:es: 
Cardiovascular  devices — 
Arrhythmia  detector  and 
alarm;  Class  III  to  Class 
II  reclassification; 
comments  due  by  3-13- 
03;  published  12-13-02 
[FR  02-31440] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  k>an  insurance 
programs: 

Single  family  mortgage 
insurance — 
Appraisals;  lender 
accountability; 
comments  due  by  3-14- 
03;  published  1-13-03 
[FR  03-00539] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-10-03; 
published  1-24-03  [FR  03- 
01661] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
3-13-03;  published  2-11- 
03  [FR  03-03365] 
North  Dakota;  comments 
due  by  3-13-03;  published 
2-11-03  [FR  03-03366] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Civil  penalties;  inflation 
adjustment;  assessment 
criteria  and  procedures; 
comments  due  by  3-12-03; 
published  2-10-03  [FR  03- 
03160] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration  ' 

Shipyard  employment  safety 
and  health  standards: 
Fire  protection;  comments 
due  by  3-11-03;  published 
12-11-02  [FR  02-30405] 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 


Fiduciary  responsibility; 
.automatic  rollovers; 
comments  due  by  3-10- 
03;  published  1-7-03  [FR 
03-00281] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 
Copyright  office  and 
procedures: 

Prohibitiori  to  circumvention 
of  copyright  protection 
systems  for  access 
control  technologies; 
exemption;  comments  due 
by  3-10-03;  published  2- 
10-03  [FR  03-03256] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Proxy  voting  policies  and 
•   records  disclosure  by 
registered  management 
investment  companies; 
comments  due  by  3-14- 
03;  published  2-7-03  [FR 
03-02951] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Great  Lakes  Pilotage 
regulations;  rates  update; 
comments  due  by  3-10-03; 
published  1-23-03  [FR  03- 
01461] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airmen  certification: 
Flight  simulation  devk;e; 
initial  and  continuing 
qualification  and  use 
requirements;  comments 
due  by  3-14-03;  published 
11-15-02  [FR  02-29067] 
Airworthiness  directives: 
Boeing;  comments  due  by 
3-14-03;  published  1-13- 
03  [FR  03-00050] 
Empresa  Brasileira  de 

Aeronautk:a  S.A. 
.  (EMBRAER);  comments 
due  by  3-10-03;  published 
2-7-03  [FR  03-02783) 
General  Electric  Co.; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00330] 
Hartzell  Propeller  Inc.; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00226] 
Pilatus  Aircraft,  Ltd.; 
comments  due  Ijy  3-14- 
03;  published  2-7-03  [FR 
03-02994] 

Class  C  and  Class  D 
airspace;  comments  due  t}y 
3-13-03;  published  1-27-03 
[FR  03-01313] 


Class  E  airspace;  comments 
due  by  3-14-03;  published 
1-17-03  [FR  03-01130] 

Class  E  airspace;  correctwn; 
comments  due  by  3-14-03; 
published  1-29-03  [FR  C3- 
01130] 

Restricted  areas;  comments 
due  by  3-10-03;  published 
1-23-03  [FR  03-01476] 

VOR  Federal  airways  and  jet 
routes;  comments  due  by  3- 
10-03;  published  1-23-03 
[FR  03-01478] 

TRANSPORTATION 

DEPARTMENT 

Federal  Highway 
Administration 

Transportation  Equity  Act  for 
21st  Century; 
implementation: 

Federal  Lands  Highway 
Program;  transportatkjn 
planning  procedures  and 
management  systems — 
Fish  and  Wildlife  Servk^ 
and  Refuge  Roads 
Program;  comments 
due  by  3-10-03; 
published  1-8-03  [FR 
03-00104] 
,  Forest  Service  and  Forest 
Highway  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00103] 
Indian  Affairs  Bureau  and 
Indian  Reservation 
Roads  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00105] 
National  Pari<  Service  and 
Park  Roads  and 
ParKways  Program; 
comments  due  by  3-10- 
03;  published  1-8-03 
[FR  03-00102] 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Railroad  consolidations, 
mergers,  and  acquisitions  of 
control: 

Temporary  trackage  rights 
exemption;  comments  due 
by  3-12-03;  published  2- 
10-03  [FR  03-03251] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 

Maritime  and  land 
transportation  security: 
Transportation  of  exptosives 
from  Canada  to  U.S.  via 
commercial  motor  vehicle 
and  railroad  carrier; 
comments  due  by  3-10- 
03;  published  2-6-03  [PR 
03-03005) 
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TREASURY  DEPARTMENT 
Alcotiol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 

designations: 
"   Russian  River  Valley,  CA; 
comments  due  by  3-10- 
03;  published  1-8-03  [FR 
03-00286] 
TREASURY  DEPARTMENT 
Comptroller  of  ttte  Currency 
Community  and  economic 
development  entities,        r 
community  devek>pment 
projects,  and  other  put>lic 
welfare  investments; 
comments  due  by  3-11-03; 
published  1-10-03  [FR  03- 
00362] 
Practice  and  procedure: 
Accountants  performing 
audit  services;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098] 
TREASURY  DEPARTMENT 
Customs  Service 
Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.: 


Portland,  MEr  port  limits 
extension;  comments  due 
by  3-10-03;  published  1-9- 
03  [FR  03-00432] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Accruals  and  allocations  due 
to  age  attainment, 
reductions;  and  cash 
balance  plans; 
nondiscrimination  cross- 
testing  rules  application; 
comments  due  by  3-13- 
03;  published  12-11-02 
[FR  02-31225] 

Hearing  location  .--and  date 
change;  comments  due 
by  3-13-03;  published 
1-17-03  [FR  03-01159] 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Practice  and  procedure: 

Accountants  performing 
audit  services;  removal, 
suspension,  and 
debarment;  comments  due 
by  3-10-03;  published  1-8- 
03  [FR  03-00098) 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  t»e  used  in  conjunction 
with  "PLUS"  (Putdic  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.t}tml.  Some  laws  may 
not  yet  be  available. 


S.  141/P.L.  108-8 

To  improve  the  cakxilatkxi  of 
the  Federal  subsidy  rate  with 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  t)Ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 

[Docket  No.  02-129-3] 

Mexican  Fruit  Fly;  Addition  of 
Regulated  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Mexican 
fruit  fly  regulations  by  adding  a  portion 
of  San  Diego  County,  CA,  to  the  existing 
regulated  area  and  restricting  the 
interstate  movement  of  regulated 
articles  from  that  area.  This  action  is, 
necessary  to  prevent  the  spread  of  the 
Mexican  fruit  fly  into  noninfested  areas  . 
of  the  United  States. 
DATES:  This  interim  rule  was  effective 
March  4,  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
May  9,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-129-3, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-129-3.  If  you 
use  e-mail,  address  your  conjment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-129-3"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 


14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  A.  Knight,  Senior  Staff  Officer, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
8247. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mexican  fruit  fly  [Anastrepha 
ludens)  is  a  destructive  pest  of  citrus 
and  many  other  types  of  fruit.  The  short 
life  cycle  of  the  Mexican  fruit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses  in 
commercial  citrus-producing  areas. 

The  Mexican  fruit  fly  regulations, 
contained  in  7  CFR  301.64  through 
301.64-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  regulated  areas. 

In  an  interim  rule  effective  on  January 
15,  2003,  and  published  in  the  Federal 
Register  on  January  21,  2003  (68  PR 
2679-2680,  Docket  No.  02-129-1).  we 
amended  the  regulations  by  adding  a 
portion  of  San  Diego  County,  CA,  as  a 
regulated  area.  In  this  interim  rule,  we 
are  designating  an  additional  portion  of 
San  Diego  County,  CA,  as  a  regulated 
area. 

Section  301.64-3  provides  that  the 
Deputy  Administrator  for  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  shall  list  as  a  regulated  area 
each  quarantined  State,  or  each  portion 
of  a  quarantined  State,  in  which  the 
Mexican  fruit  fly  has  been  found  by  an 
inspector,  in  which  the  Deputy 
Administrator  has  reason  to  believe  the 
Mexican  fruit  fly  is  present,  or  that  the 
Deputy  Administrator  considers 
necessary  to  regulate  because  of  its 


proximity  to  the  Mexican  fruit  fly  or  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mexican  fruit  fly  occurs. 

Less  than  an  entire  quarantined  State 
is  designated  as  a  regulated  area  only  if 
the  Deputy  Administrator  determines 
that  the  State  has  adopted  and  is 
enforcing  a  quarantine  or  regulation  that 
imposes  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those  that 
are  imposed  with  respect  to  the 
interstate  movement  of  the  articles  and 
the  designation  of  less  than  the  entire 
State  as  a  regulated  area  will  otherwise 
be  adequate  to  prevent  the  artificial 
interstate  spread  of  the  Mexican  fruit 

fly- 
Recent  trapping  surveys  by  inspectors 

of  California  State  and  county  agencies 

and  by  APHIS  inspectors  reveal  that  an 

additional  portion  of  San  Diego  County, 

CA,  is  infested  with  the  Mexican  fruit 

fly- 
Accordingly,  to  prevent  the  spread  of 

the  Mexican  fruit  fly  to  noninfested 
areas  of  the  United  States,  we  are 
amending  the  regulations  in  §  301.64-3 
by  adding  that  portion  of  San  Diego 
Coimty,  CA,  to  the  existing  regulated 
area  for  the  Mexican  fruit  fly.  The 
addition  is  described  in  detail  in  the 
rule  portion  of  this  document.  The 
Deputy  Administrator  has  determined 
that  it  is  not  necessary  to  designate  the 
entire  State  of  California  as  a  regulated 
area. 

As  noted  previously,  the  regulations 
in  §  301.64-3  refer  to  the  listing  of 
regulated  areas  within  quarantined. 
States.  Quarantined  States  are  listed  in 
§  301.64(a).  When  we  published  an 
interim  rule  quarantining  a  portion  of 
Los  Angeles  County,  CA,  because  of 
Mexican  fruit  fly  (see  67  FR  78127- 
78128,  Docket  No.  02-021-1,  published 
December  23,*  2002),  we  should  have 
amended  §  301.64(a)  to  designate 
California  as  a  quarantined  State,  but 
did  not.  (Prior  to  that  December  2002 
interim  rule,  the  only  areas  regxUated  for 
the  Mexican  fruit  fly  were  portions  of 
Texas.)  Therefore,  in  this  rule  we  are 
amending  §  301 .64(a)  to  designate      " 
California  as  a  quarantined  State  for 
Mexican  fruit  fly. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  Mexican 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States.  Under  these 
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circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

This  rule  amends  the  Mexican  fruit 
fly  regulations  by  designating  an 
additional  portion  of  San  Diego  County, 
CA,  as  a  regulated  area  and  restricting 
the  interstate  movement  of  regulated 
articles  from  that  area.  This  action  is 
necessary  to  prevent  the  spread  of  the 
Mexican  fruit  fly  into  noninfested  areas 
of  the  United  States. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
cuirently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  interim  rule.  The 
site-specific  environmental  assessment 
provides  a  basis  for  the  conclusion  that 
the  implementation  of  integrated  pest 
management  to  eradicate  the  Mexican 
fruit  fly  will  not  have  a  significant 
impact  on  human  health  and  the  natural 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  provided  under 
the  heading  ADDRESSES  at  the  beginning 
of  this  document).  In  addition,  copies 
may  be  obtained  from  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7711.  7712,  7714.  7731. 
7735,  7751,  7752.  7753,  7754.  and  7760:  7 
CFR  2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under 
Sec.  204,  Title  II,  Pub.  L.  106-113.  113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  under  Sec. 


203.  Title  II,  Pub.  L.  106-224.  114  Stat. 
400  (7  U.S.C.  1421  note). 

§301.64    [Amended] 

2.  In  §  301.64.  paragraph  (a)  is 
amended  by  removing  the  words  "State 
of  and  adding  the  words  "States  of 
California  and"  in  their  place. 

3.  In  §  301.64-3.  paragraph  (c)  .  under 
the  heading  "California",  the  entry  for 
San  Diego  County  is  revised  to  read  as 
follows: 

§  301 .64-3    Regulated  areas. 

***** 

(c)  *   *   * 

California 

***** 

San  Diego  County.  That  portion  of 
San  Diego  County  in  the  Valley  Center 
area  bounded  by  a  line  as  follows: 
Beginning  at  the  intersection  of  State 
Highway  76  and  Rice  Canyon  Road; 
then  north  on  Rice  Canyon  Road  to 
Huntley  Road;  then  northeast  on 
Huntley  Road  to  Alex  Road;  then 
northeast  on  Alex  Road  to  Rainbow 
Crest  Road;  then  north,  northwest,  and 
north  on  Rainbow  Crest  Road  to 
Rainbow  Heights  Road;  then  north  on 
Rainbow  Heights  Road  to  Arouba  Road; 
then  southeast  on  Arouba  Road  to  Aruba 
Road;  then  northeast  on  Aruba  Road  to 
Pala  Temecula  Road;  then  north  on  Pala 
TemecOla  Road  to  the  San  Diego  County 
boundary  line;  then  east  along  the  San 
Diego  County  boundary  line  to  the 
Cleveland  National  Forest  boundary    , 
line;  then  south,  east,  south,  east,  south, 
east,  south,  northeast,  and  southeast 
along  the  Cleveland  National  Forest 
boundar>'  line  to  Nate  Harrison  Grade 
Road;  then  southwest,  northwest, 
southeast,  west,  southeast,  and 
southwest  on  Nate  Harrison  Grade  Road 
to  Mesa  Drive  North;  then  southeast, 
northeast,  southwest,  northeast,  and 
southwest  on  Mesa  Drive  North  to  State 
Highway  76;  then  east  on  State  Highway 
76  to  Valley  Center  Road;  then  south 
and  west  on  Valley  Center  Road  to 
North  Lake  Wohlford  Road;  then  south 
on  North  Lake  Wohlford  Road  to  Woods 
Valley  Road;  then  west  on  Woods  Valley 
Road  to  Valley  Center  Road;  then  north 
on  Valley  Center  Road  to  Mirar  De  Valle 
Road;  then  west  on  Mirar  De  Valle  Road 
to  Alps  Way;  then  west  on  Alps  Way  to 
Cougar  Pass  Road;  then  northwest  on 
Cougar  Pass  Road  to  Meadow  Glen  Way 
East;  then  west,  north,  west,  and 
southwest  on  Meadow  Glen  Way  East  to 
Mountain  Meadow  Road;  then  north  on 
Mountain  Meadow  Road  to  Glenmeade 
Way;  then  west  and  southwest  on 
Glenmeade  Way  to  Sage  Hill  Way;  then 
west  on  Sage  Hill  Way  to  Meadow  Glen 
Way  West;  then  north,  west,  and 
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northwest  on  Meadow  Glen  Way  West 
to  Welk  Highland  Drive;  then  northwest 
on  Welk  Highland  Drive  to  VVelk  View 
Drive;  then  west,  north,  southwest, 
north,  southwest,  and  west  on  Welk 
View  Drive  to  Champagne  Boulevard; 
then  north  on  Champagne  Boulevard  to 
Old  Highway  395;  then  north  on  Old 
Highway  395  to  Dulin  Road;  then 
northeast  on  Dulin  Road  to  Shearer 
Crossing;  then  north  on  Shearer 
Crossing  to  Pankey  Road;  then  north  oh 
Pankey  Road  to  State  Highway  76;  then 
northeast  on  State  Highway  76  to  the 
point  of  beginning. 
***** 

Done  in  Washington,  DC,  this  4th  day  of 
March  2003. 
Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-5594  Filed  3-7-03;  8:45  art] 
BIUING  CODE  3410-34-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD9043] 

RIN  1545-AY26 

Disallowance  of  Deductions  and 
Credits  for  Failure  To  File  Timely 
Return 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations  and  removal  of 

temporary  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  disallowance 
of  deductions  and  credits  for 
nonresident  alien  individuals  and 
foreign  corporations  (collectively, 
foreign  taxpayers)  that  fail  to  file  a 
timely  U.S.  income  tax  return.  The 
regulations  affect  foreign  taxpayers  that 
fail  to  file  a  retxun  by  the  appropriate 
deadlines. 

DATES:  Effective  Date:  These  regulations 
are  effective  March  10,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §§  1.874-l(b)(4)  and 
1.882^(a)(3)(iv)  of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nina  E.  Chowdhry,  (202)  622-3880  (not 
a  toll-free  niunber). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  26  CFR  part  1.  On  January  29,  2002. 
final  and  temporary  regulations  (TD 
8981)  relating  to  the  disallowance  of 


deductions  and  credits  for  foreign 
taxpayers  that  fail  to  file  a  timely  U.S. 
income  tax  return  under  sections  874 
and  882  of  the  Internal  Revenue  Code 
(Code)  were  published  in  the  Federal 
Register  (67  FR  4173).  A  notice  of 
proposed  rulemaking  (REG-107100-00) 
cross-referencing  the  temporary 
regulations  was  also  published  in  the 
Federal  Register  (67  FR  4217).  No 
public  hearing  was  requested  or  held. 
No  written  or  electronic  comments 
responding  to  the  notice  of  proposed 
rulemaking  were  received.  The 
proposed  regulations  are  adopted  by 
this  Treasury  decision,  and  the 
corresponding  temporary  regulations  are 
removed. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  requirement  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pvusuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these    • 
regulations  is  Nina  Chowdhry  of  the 
Office  of  Associate  Chief  Coimsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entries  for  "Section  1.874-lT"  and 
"Section  1.882-4T"  and  adding  entries 
in  niunerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 


Section  1.874-1  also  issued  under  26 
U.S.C.  874.  *   *   *  -  . 

Section  1.882-4  also  issued  under  26 
U.S.C."882(c).  *   *   * 

Par.  2.  Section  1.874-1.  paragraphs 
(b)(2)  through  (b)(4)  are  revised  to  read 
as  follows: 

§  1 .874-1     ^lowance  of  deductions  and 
credits  to  nonresident  alien  individuals. 

***** 

(b)*  *  * 

(2)  Waiver.  The  filing  deadlines  set 
forth  in  paragraph  (b)(1)  of  this  section 
may  be  waived  if  the  nonresident  alien 
individual  establishes  to  the  satisfaction 
of  the  Commissioner  or  his  or  her 
delegate  that  the  individual,  based  on 
the  facts  and  circumstances,  acted 
reasonably  and  in  good  faith  in  failing 
to  file  a  U.S.  income  tax  return 
(including  a  protective  retiun  (as 
described  in  paragraph  (b)(6)  of  this 
'  section)).  For  this  purpose,  a 
nonresident  alien  individual  shall  not 
be  considered  to  have  acted  reasonably 
and  in  good  faith  if  the  individual  knew 
that  he  or  she  was  required  to  file  the 
retiun  and  chose  not  to  do  so.  In 
addition,  a  nonresident  alien  individual 
shall  not  be  granted  a  waiver  unless  the 
individual  cooperates  in  determining 
his  or  her  U.S.  income  tax  liability  for 
the  taxable  year  for  which  the  retiun 
was  not  filed.  The  Commissioner  or  his 
or  her  delegate  shall  consider  the 
following  factors  in  determining 
whether  the  nonresident  alien 
individual,  based  on  the  facts  and 
circumstances,  acted  reasonably  and  in 
good  faith  in  failing  to  file  a  U.S.  income 
tax  return — 

(i)  Whether  the  individual  voluntarily 
identifies  himself  or  herself  to  the 
Internal  Revenue  Service  as  having 
failed  to  file  a  U.S.  income  tax  retiun 
before  the  Internal  Revenue  Service 
discovers  the  failure  to  file; 

(ii)  Whether  the  individual  did  not 
become  aware  of  his  or  her  ability  to  file 
a  protective  retxun  (as  described  in 
paragraph  (b)(6)  of  this  section)  by  the 
deadline  for  filing  the  protective  return; 

(iii)  Whether  the  individual  had  not 
previously  filed  a  U.S.  income  tax 
retxmi; 

(iv)  Whether  the  individual  failed  to 
file  a  U.S.  income  tax  retimi  because, 
after  exercising  reasonable  diligence 
(taking  into  account  his  or  her  relevant 
experience  and  level  of  sophistication), 
the  individual  was  unaware  of  the 
necessity  for  filing  the  return; 

(v)  Whether  the  individual  failed  to 
file  a  U.S.  income  tax  retvun  because  of 
intervening  events  beyond  the 
individual's  control;  and 

(vi)  Whether  other  mitigating  or 
exacerbating  factors  existed. 
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(3)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraph 
(b).  Iii  all  examples,  A  is  a  nonresident 
alien  individual  and  uses  the  calendar 
year  as  A's  taxable  year.  The  examples 
are  as  follows: 

Example  1.  Nonresident  alien  individual 
discloses  own  failure  to  file.  In  Year  1 ,  A 
became  a  limited  partner  with  a  passive 
investment  in  a  U.S.  limited  partnership  that 
was  engaged  in  a  U.S.  trade  or  business. 
During  Year  1  through  Year  4.  A  incurred 
losses  with  respect  to  A's  U.S.  partnership 
interest.  A's  foreign  tax  advisor  incorrectly 
concluded  that  because  A  was  a  limited 
partner  and  had  only  losses  from  A's 
partnership  interest,  A  was  not  required  to 
file  a  U.S.  income  tax  return.  A  was  aware 
neither  of  A's  obligation  to  file  a  U.S.  income 
tax  return  for  those  years  nor  of  A's  ability 
to  file  a  protective  return  for  those  years.  A 
had  never  filed  a  U.S.  income  tax  return 
before.  In  Year  5,  A  began  realizing  a  profit 
rather  than  a  loss  with  respect  to  the 
partnership  interest  and,  for  this  reason, 
engaged  a  U.S.  tax  advisor  to  handle  A's 
responsibility  to  file  U.S.  income  tax  returns. 
In  preparing  A's  U.S.  income  tax  return  for 
Year  5,  A's  U.S.  tax  advisor  discovered  that 
returns  were  not  filed  for  Year  1  through  Year 
4.  Therefore,  with  respect  to  those  years  for 
which  applicable  filing  deadlines  in 
paragraph  (b)(1)  of  this  section  were  not  met, 
A  would  be  barred  by  paragraph  (a)  of  this 
section  from  claiming  any  deductions  that 
otherwise  would  have  given  rise  to  net 
operating  losses  on  returns  for  these  years, 
and  that  would  have  been  available  as  loss 
carryforwards  in  subsequent  years.  At  A's 
directioh,  A's  U.S.  tax  advisor  promptly 
contacted  the  appropriate  examining 
personnel  and  cooperated  with  the  Internal 
Revenue  Service  in  determining  A's  income 
tax  liability,  for  example,  by  preparing  and 
filing  the  appropriate  income  tax  returns  for 
Year  1  through  Year  4  and  by  making  A's 
books  and  records  available  to  an  Internal 
Revenue  Service  examiner.  A  has  met  the 
standard  described  in  paragraph  (b)(2)  of  this 
section  for  waiver  of  any  applicable  filing 
deadlines  in  paragraph  (b)(1)  of  this  section, 
.    Example  2.  Nonresident  alien  individual 
refuses  to  cooperate.  Same  facts  as  in 
Example  1,  except  that  while  A's  U.S.  fax 
advisor  contacted  the  appropriate  examining 
personnel  and  filed  the  appropriate  income 
tax  returns  for  Year  1  through  Year  4,  A 
refused  all  requests  by  the  Internal  Revenue 
Service  to  provide  supporting  information 
(for  example,  books  and  records)  with  respect 
to  those  returns.  Because  A  did  not  cooperate 
in  determining  A's  U.S.  tax  liability  for  the 
taxable  years  for  which  an  income  tax  return 
was  not  timely  filed,  A  is  not  granted  a 
waiver  as  described  in  paragraph  (b)(2)  of 
this  section  of  any  applicable  filing  deadlines 
in  paragraph  (b)(1)  of  this  section. 

Example  3.  Nonresident  alien  individual 
fails  to  file  a  protective  return.  Same  facts  as 
in  Example  1,  except  that  in  Year  1  through 
Year  4,  A  also  consulted  a  U.S.  tax  advisor, 
who  advised  A  that  it  was  uncertain  whether 
U.S.  income  tax  returns  were  necessary  for 
those  years  and  that  A  could  protect  A's  right 
subsequently  to  claim  the  loss  carryforwards 


by  filing  protective  returns  under  paragraph 
(b)(6)  of  this  section.  A  did  not  file  U.S. 
income  tax  returns  or  protective  returns  for 
those  years.  A  did  not  present  evidence  that 
intervening  events  beyond  A's  control 
prevented  A  from  filing  an  income  tax  return, 
and  there  were  no  other  mitigating  factors.  A 
has  not  met  the  standard  described  in 
paragraph  (b)(2)  of  this  section  for  waiver  of 
any  applicable  filing  deadlines  in  paragraph 
(b)(1)  of  this  section. 

Example  4.  Nonresident  alien  with 
effectively  connected  income.  In  Year  1,  A,  a 
computer  programmer,  opened  an  office  in 
the  United  States  to  market  and  sell  a 
software  program  that  A  had  developed 
outside  the  United  States.  A  had  minimal 
business  or  tax  experience  internationally, 
and  no  such  experience  in  the  United  States. 
Through  A's  personal  efforts,  U.S.  sales  of  the 
software  produced  income  effectively 
connected  with  a  U.S.  trade  or  business.  A, 
however,  did  not  file  U.S.  income  tax  returns 
for  Year  1  or  Year  2.  A  was  aware  neither  of 
A's  obligation  to  file  a  U.S.  income  tax  return 
for  those  years,  nor  of  A's  ability  to  file  a 
protective  return  for  those  years.  A  had  never 
filed  a  U.S.  income  tax  return  before.  In 
November  of  Year  3,  A  engaged  U.S.  counsel 
in  connection  with  licensing  software  to  an 
unrelated  U.S.  company.  U.S.  counsel 
reviewed  A's  U.S.  activities  and  advised  A 
that  A  should  have  filed  U.S.  income  tax 
returns  for  Year  1  and  Year  2.  A  immediately 
engaged  a  U.S.  tax  advisor  who,  at  A's 
direction,  promptly  contacted  the 
appropriate  examining  personnel  and 
cooperated  with  the  Internal  Revenue  Service 
in  determining  A's  income  tax  liability,  for 
example,  by  preparing  and  filing  the 
appropriate  income  tax  returns  for  Year  1  and 
Year  2  and  by  making  A's  books  and  records 
available  to  an  Internal  Revenue  Service 
examiner.  A  has  met  the  standard  described 
in  paragraph  (b)(2)  of  this  section  for  waiver 
of  any  applicable  filing  deadlines  in 
paragraph  (b)(1)  of  this  section. 

Example  5.  IRS  discovers  nonresident 
alien's  failure  to  file.  In  Year  1,  A,  a  computer 
programmer,  opened  an  office  in  the  United 
States  to  market  and  sell  a  software  program 
that  A  had  developed  outside  the  United 
States.  Through  A's  personal  efforts.  U.S. 
sales  of  the  software  produced  income 
effectively  connected  with  a  U.S.  trade  or 
business.  A  had  extensive  experience 
conducting  similar  business  activities  in 
other  countries,  including  making  the 
appropriate  tax  filings.  A,  however,  was 
aware  neither  of  A's  obligation  to  file  a  U.S. 
income  tax  return  for  those  years,  nor  of  A's 
ability  to  file  a  protective  return  for  those 
years.  A  had  never  filed  a  U.S.  income  tax 
return  before.  Despite  A's  extensive 
experience  conducting  similar  business 
activities  in  other  countries,  A  made  no  effort 
■  to  seek  advice  in  connection  with  A's  U.S. 
tax  obligations.  A  failed  to  file  either  U.S. 
income  tax  returns  or  protective  returns  for 
Year  1  and  Year  2.  In  November  of  Year  3, 
an  Internal  Revenue  Service  examiner  asked 
A  for  an  explanation  of  A's  failure  to  file  U.S. 
income  tax  returns.  A  immediately  engaged 
a  U.S.  tax  advisor,  and  cooperated  with  the 
Internal  Revenue  Service  in  determining  A's 
income  tax  liability,  for  example,  by 


preparing  and  filing  the  appropriate  income 
tax  returns  for  Year  1  and  Year  2  and  by 
making  A's  books  and  records  available  to 
the  examiner.  A  did  not  present  evidence- 
that  intervening  events  beyond  A's  control 
prevented  A  from  filing  a  return,  and  there 
were  no  other  mitigating  factors.  A  has  not 
met  the  standard  described  in  paragraph 
(b)(2)  of  this  section  for  waiver  of  any 
applicable  filing  deadlines  in  paragraph 
(b)(1)  of  this  section. 

Example  6.  Nonresident  alien  with  prior 
filing  history.  A  began  a  U.S.  trade  or 
business  in  Year  1  as  a  sole  proprietorship. 
A's  tax  advisor  filed  the  appropriate  U.S. 
income  tax  returns  for  Year  1  through  Year 
6,  reporting  income  effectively  connected 
with  A's  U.S.  trade  or  business.  In  Year  7,  A 
replaced  this  tax  advisor  with  a  tax  advisor 
unfaVniliar  with  U.S.  tax  law.  A  did  not  file 
a  U.S.  income  tax  return  for  any  year  from 
Year  7  through  Year  10,  although  A  had 
effectively  connected  income  for  those  years. 
A  was  aware  of  A's  ability  to  file  a  protective 
return  for  those  years.  In  Year  11,  an  Internal 
Revenue  Service  examiner  contacted  A  and 
asked  for  an  explanation  of  A's  failure  to  file 
income  tax  returns  after  Year  6.  A 
immediately  engaged  a  U.S.  tax  advisor  and 
cooperated  with  the  Internal  Revenue  Service 
in  determining  A's  income  tax  liability,  for 
example,  by  preparing  and  filing  the 
appropriate  income  tax  returns  for  Year  7 
through  Year  10  and  by  making  A's  books 
and  records  available  to  the  examiner.  A  did 
not  present  evidence  that  intervening  events 
beyond  A's  control  prevented  A  from  filing 
a  return,  and  there  were  no  other  mitigating 
factors.  A  has  not  met  the  standard  described 
in  paragraph  (b)(2)  of  this  section  for  waiver 
of  any  applicable  filing  deadlines  in 
paragraph  (b)(l]  of  this  section. 

(4)  Effective  date.  Paragraphs  (b)(2) 
and  (3)  of  this  section  are  applicable  to 
open  years  for  which  a  request  for  a 
waiver  is  filed  on  or  after  January  29, 
2002. 


§1.874-11    [Removed] 

Par.  3.  Section  1.874-lT  is  removed. 

Par.  4.  Section  1.882-4,  paragraphs 
{a)(3)(ii)  through  (a)(3)(iv)  are  revised  to 
read  as  follows: 

§  1 .882-4    Allowance  of  deductions  and 
credits  to  foreign  corporations. 

(a)  *   *   * 

(3)*   *   * 

(ii)  The  filing  deadlines  set  forth  in 
paragraph  (a)(3)(i)  of  this  section  may  be 
waived  if  the  foreign  corporation 
establishes  to  the  satisfaction  of  the 
Commissioner  or  his  or  her  delegate  that 
-the  corporation,  based  on  the  facts  and 
circumstances,  acted  reasonably  and  in 
good  faith  in  failing  to  file  a  U.S.  income 
tax  return  (including  a  protective  return 
{as  described  in  paragraph  (a)(3)(vi)  of 
this  section)).  For  this  purpose,  a  foreign 
corporation  shall  not  be  considered  to 
have  acted  reasonably  and  in  good  faith 
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if  it  knew  that  it  was  required  to  file  the 
retiun  and  chose  not  to  do  so.  In 
addition,  a  foreign  corporation  shall  not 
be  granted  a  waiver  unless  it  cooperates 
in  the  process  of  determining  its  income 
tax  liability  for  the  taxable  year  for 
which  the  return  was  not  filed.  The 
Conunissioner  or  his  or  her  delegate 
shall  consider  the  following  factors  in 
determining  whether  the  foreign 
corporation,  based  on  the  facts  and 
circumstances,  acted  reasonably  and  in 
good  faith  in  failing  to  file  a  U.S.  income 
tax  return — 

(A)  Whether  the  corporation 
volimtarily  identifies  itself  to  the 
Internal  Revenue  Service  as  having 
failed  to  file  a  U.S.  income  tax  retiun 
before  the  Internal  Revenue  Service 
discovers  the  failiue  to  file; 

(B)  Whether  the  corporation  did  not 
become  aware  of  its  ability  to  file  a 
protective  return  (as  described  in 
paragraph  (a)(3)(vi)  of  this  section)  by 
the  deadline  for  filing  a  protective 

return; 

(C)  Whether  the  corporation  had  not 
previously  filed  a  U.S.  income  tax 
return; 

(D)  Whether  the  corporation  failed  to 
file  a  U.S.  income  tax  return  because, 
after  exercising  reasonable  diligence 
(taking  into  account  its  relevant 
experience  and  level  of  sophistication), 
the  corporation  was  imaware  of  the 
necessiW  for  filing  the  return; 

(E)  Whether  the  corporation  failed  to 
file  a  U.S.  income  tax  return  because  of 
intervening  events  beyond  its  control; 
and 

(F)  Whether  other  mitigating  or 
exacerbating  factors  existed. 

(iii)  The  following  examples  illustrate 
the  provisions  of  this  section.  In  all 
examples,  FC  is  a  foreign  corporation 
and  uses  the  calendar  year  as  its  taxable 
year.  The  examples  are  as  follows: 

Example  1.  Foreign  corporation  discloses 
own  failure  to  file.  In  Year  1,  FC  became  a 
limited  partner  with  a  passive  investment  in 
a  U.S.  limited  partnership  that  was  engaged 
in  a  U.S.  trade  or  business.  During  Year  1 
through  Year  4,  FC  incurred  losses  with 
respect  to  its  U.S.  partnership  interest.  PC's 
foreign  tax  director  incorrectly  concluded 
that  l>ecause  it  was  a  limited  partner  and  had 
only  losses  from  its  partnership  interest,  FC 
was  not  required  to  file  a  U.S.  income  tax 
return.  FC's  management  was  aware  neither 
of  FC's  obligation  to  file  a  U.S.  income  tax 
return  for  those  years,  nor  of  its  ability  to  file 
a  protective  return  for  those  years.  FC  had 
never  filed  a  U.S.  income  tax  return  before. 
In  Year  5,  FC  began  realizing  a  profit  rather 
'  than  a  loss  with  respect  to  its  partnership 
interest  and,  for  this  reason,  engaged  a  U.S. 
tax  advisor  to  handle  its  responsibility  to  file 
U.S.  income  tax  returns.  In  preparing  FC's 
income  tax  return  for  Year  5,  FC's  U.S.  tax 
advisor  discovered  that  returns  were  not  filed 
for  Year  1  through  Year  4.  Therefore,  with 


respect  to  those  years  for  which  applicable 
filing  deadlines  in  paragraph  (a)(3)(i)  of  this 
section  were  not  met,  FC  would  be  barred  by 
paragraph  (a)(2)  of  this  .section  from  claiming 
any  deductions  that  otherwise  would  have 
given  rise  to  net  operating  losses  on  returns 
for  those  years,  and  that  would  have  been 
available  as  loss  carryforwards  in  subsequent 
years.  At  FC's  direction,  its  U.S.  tax  advisor 
promptly  contacted  the  appropriate 
examining  personnel  and  cooperated  with 
the  Internal  Revenue  Service  in  determining 
FC's  income  tax  liability,  for  example,  by 
preparing  and  filing  the  appropriate  income 
tax  returns  for  Year  1  through  Year  4  and  by 
making  FC's  books  and  records  available  to 
an  Internal  Revenue  Service  examiner.  FC 
has  met  the  standard  described  in  paragraph 
(a)(3)(ii)  of  this  section  for  waiver  of  any 
applicable  filing  deadlines  in  paragraph 
(a)(3)(i)  of  this  section. 

Example  2.  Foreign  corporation  refuses  to 
cooperate.  Same  facts  as  in  Example  1, 
except  that  while  FC's  U.S.^ax  advisor 
contacted  the  appropriate  examining 
personnel  and  filed  the  appropriate  income 
tax  returns  for  Year  1  through  Year  4,  FC 
refused  all  requests  by  the  Internal  Revenue 
Service  to  provide  supporting  information 
(for  example,  books  and  records)  with  respect 
to  those  returns.  Because  FC  did  not 
cooperate  in  determining  its  U.S.  tax  liability 
for  the  taxable  years  for  which  an  income  tax 
return  was  not  timely  filed,  FC  is  not  granted 
a  waiver  as  described  in  paragraph  (a)(3)(ii) 
of  this  section  of  any  applicable  filing 
deadlines  in  paragraph  (a)(3)(i)  of  this 
section. 

Example  3.  Foreign  corporation  fails  to  file 
a  protective  return.  Same  facts  as  in  Example 
1,  except  that  in  Year  1  through  Year  4,  FC's 
tax  director  also  consulted  a  U.S.  tax  advisor, 
who  advised  FC's  tax  director  that  it  was 
uncertain  whether  U.S.  income  tax  returns 
were  necessary  for  those  years  and  that  FC 
could  protect  its  right  subsequently  to  claim 
the  loss  carryforwards  by  filing  protective 
returns  under  paragraph  (a)(3)(vi)  of  this 
section.  FC  did  not  file  U.S.  income  tax 
returns  or  protective  returns  for  those  years. 
FC  did  not  present  evidence  that  intervening 
events  beyond  FC's  control  prevented  it  from 
filing  an  income  tax  return,  and  there  were 
no  other  mitigating  factors.  FC  has  not  met 
the  standard  described  in  paragraph  (a)(3)(iil 
of  this  section  for  waiver  of  any  applicable 
filing  deadlines  in  paragraph  (a)(3)(i)  of  this 
section. 

Example  4.  Foreign  corporation  with 
effectively  connected  income.  In  Year  1,  FC, 
a  technology  company,  opened  an  office  in 
the  United  States  to  market  and  sell  a 
software  program  that  FC  had  developed 
outside  the  United  States.  FC  had  minimal 
business  or  tax  experience  internationally, 
and  no  such  experience  in  the  United  States. 
Through  FC's  direct  efforts.  U.S.  sales  of  the 
software  produced  income  effectively 
connected  with  a  U.S.  trade  or  business.  FC, 
however,  did  not  file  U.S.  income  tax  returns 
for  Year  1  or  Year  2.  FC's  management  was 
aware  neither  of  FC's  obligation  to  file  a  U.S. 
income  tax  return  for  those  years,  nor  of  its 
ability  to  file  a  protective  return  for  those 
years.  FC  had  never  filed  a  U.S.  income  tax 
return  before.  In  January  of  Year  4,  FC 


engaged  U.S.  counsel  in  connection  with 
licensing  software  to  an  unrelated  U.S. 
company.  U.S.  counsel  reviewed  FC's  U.S. 
activities  and  advised  FC  that  it  should  have 
filed  U.S.  income  tax  returns  for  Year  1  and 
Year  2.  FC  immediately  engaged  a  U.S.  tax 
advisor  who,  at  FC's  direction,  promptly 
contacted  the  appropriate  examining 
personnel  and  cooperated  with  the  Internal 
Revenue  Service  in  determining  FC's  income 
tax  liability,  for  example,  by  preparing  and 
filing  the  appropriate  income  tax  returns  for 
Year  1  and  Year  2  and  by  making  FC's  books 
and  records  available  to  an  Internal  Revenue 
Service  examiner.  FC  has  met  the  standard 
described  in  paragraph  (a)(3)(ii)  of  this 
section  for  waiver  of  any  applicable  filing 
deadlines  in  paragraph  (a)(3)(i)  of  this 
section. 

Example  5.  IRS  discovers  foreign 
corporation's  failure  to  file.  In  Year  1.  FC,  a 
technology  company,  opened  an  office  in  the 
United  States  to  market  and  sell  a  software 
program  that  FC  had  developed  outside  the 
United  States.  Through  FC's  direct  efforts. 
U.S.  sales  of  the  software  produced  income 
effectively  connected  with  a  U.S.  trade  or 
business.  FC  had  extensive  experience 
conducting  similar  business  activities  in 
other  countries,  including  making  the 
appropriate  tax  filings.  However,  FC's 
management  was  aware  neither  of  FC's      ' 
obligation  to  file  a  U.S.  income  tax  return  for 
those  years,  nor  of  its  ability  to  file  a 
protective  return  for  those  years.  FC  had 
.never  filed  a  U.S.  income  tax  return  before. 
Despite  FC's  extensive  experience 
conducting  similar  business  activities  in 
other  countries,  it  made  no  effort  to  seek 
advice  in  connection  with  its  U.S.  tax 
obligations.  FC  failed  to  file  either  U.S. 
income  tax  returns  dt  protective  returns  for 
Year  1  and  Year  2.  In  January  of  Year  4,  an 
Internal  Revenue  Service  examiner  asked  FC 
for  an  sxplanation  of  FC's  failuref  to  file  U.S. 
income  tax  returns.  FC  immediately  engaged 
a  U.S.  tax  advisor,  and  cooperated  with  the 
Internal  Revenue  Service  in  determining  FC's 
income  tax  liability,  for  example,  by 
preparing  and  filing  the  appropriate  income 
tax  returns  for  Year  1  and  Year  2  and  by 
making  FC's  books  and  records  available  to 
the  examiner.  FC  did  not  present  evidence 
that  intervening  events  beyond  its  control 
prevented  it  from  filing  a  return,  and  there 
were  no  other  mitigating  factors.  FC  has  not 
met  the  standard  described  in  paragraph 
(a)(3){ii>  of  this  section  for  waiver  of  any 
applicable  filing  deadlines  in  paragraph 
(a)(3)(i)  of.this  section. 

Example  6.  Foreign  corporation  with  prior 
filing  history.  FC  began  a  U.S.  trade  or 
business  in  Year  1.  FC's  tax  advisor  filed  the 
appropriate  U.S.  income  tax  returns  for  Year 
1  through  Year  6,  reporting  income 
effectively  coimected  with  FC's  U.S.  trade  or 
business.  In  Year  7,  FC  replaced  its  tax 
advisor  with  a  tax  advisor  imfamiJiar  with 
U.S.  tax  law.  FC  did  not  file  a  U.S.  income 
tax  return  for  any  year  from  Year  7  tfirough 
Year  10,  although  it  had  effectively 
connected  income  for  those  years.  FC's 
management  was  aware  of  FC's  ability  to  file 
a  protective  return  for  those  years.  In  Year  11. 
an  Internal  Revenue  Service  examiner 
contacted  FC  and  asked  its  chief  financial 
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officer  for  an  explanation  of  PC's  failure  to 
file  U.S.  income  tax  returns  after  Year  6.  FC 
immediately  engaged  a  U.S.  tax  advisor  and 
cooperated  with  the  Internal  Revenue  Service 
in  determining  PC's  income  tax  liability,  for 
example,  by  preparing  and  filing  the 
appropriate  income  tax  returns  for  Year  7 
through  Year  10  and  by  making  PC's  books 
and  records  available  to  the  examiner.  PC  did 
not  present  evidence  that  intervening  events 
beyond  its  control  prevented  it  from  filing  a 
return,  and  there  were  no  other  mitigating 
factors.  PC  has  not  met  the  standard 
described  in  paragraph  (a)(3)(ii)  of  this 
section  for  waiver  of  any  applicable  filing 
deadlines  in  paragraph  (a)(3)(i)  of  this 
section. 

(iv)  Paragraphs  (a){3)(ii)  and  (iii)  of 
this  section  are  appHcable  to  open  years 
for  which  a  request  for  a  waiver  is  filed 
on  or  after  January  29,  2002. 


§1.882-4T    [Removed] 

Par.  5.  Section  1.882-4T  is  removed. 

Approved:  January  17,  2003. 
David  A.  Mader, 
Assistant  Deputy  Commissioner. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  03-5461  Piled  3-07-03;  8:45  am) 
BILLING  CODE  483IM)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tAD-FRL-7456-9I 

RIN-2060-AE11 


Approval  and  Promulgation  of 
Implementation  Plans;  Prevention  of 
Significant  Deterioration  (PSD) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  final  action  revises  the 
applicable  implementation  plans 
concerning  the  PSD  program  mandated 
by  part  C  of  title  I  of  the  Clean  Air  Act 
(CAA  or  Act).  These  revisions 
incorporate  newly  promulgated 
paragraphs  of  the  Federal  PSD  rule  into 
the  federal  implementation  plan  portion 
of  a  State's  implementation  plan  where 
the  State  does  not  have  an  approved 
PSD  State  Implementation  Plan  (SIP)  in 
place.  Specifically,  the  revisions 
incorporate  new  applicability 
provisions  in  the  Federal  PSD  rules  for 
baseline  emissions  determination, 
actual-to-projected-actual  methodology, 
plantwide  applicability  limitations 
(PAL's),  clean  imits,  and  pollution 
control  projects  (PCP's).  The  changes  are 


intended  to  ensure  comprehensive  and 
consistent  implementation  of  the 
Federal  PSD  program  by  State,  local, 
and  tribal  agencies  where  EPA  has 
determined  that  they  have  the 
responsibility  to  implement  the  Federal 
PSD  program. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  March  3,  2003. 


ADDRESSES:  Docket.  Docket  No.  A-90- 
37  is  located  at  the  EPA  Docket  Center, 
EPA  West.  U.S.  EPA  (6102T),  1301 
Constitution  Avenue,  NW,  Room  B-102, 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Lynn  Hutchinson,  Information  Transfer 
and  Program  Integration  Division 
(C339-03).  U.S.  EPA  Office  of  Air 
Quality  Planning  and  Standards. 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5795.  facsimile  number  (919)  541-5509, 
electronic  mail  email)  address: 
hutchinson.lynn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  affected  by  this 
final  action  include  sources  in  all 
industry  groups.  The  majority  of  soiu-ces 
potentially  affected  are  expected  to  be  in 
the  following  groups. 


Industry  group 

Electric  Services 

Petroleum  Refining  ^ 

Chemical  Processes 

Natural  Gas  Transport 

Pulp  and  Paper  Mills  

Paper  Mills 

Automobile  Manufacturing 

* 

Pharmaceuticals i 

■  Standard  Industrial  Classification 

"North  American  Industry  Classification  System. 


SIC 


491 
291 
281 

492 
261 
262 
371 


283 


NAICS" 


221111,  221112,  221113,  221119,  221121,  221122. 

32411. 

325181,    32512,    325131,   325182,    211112,   325998, 

331311,325188. 
48621,22121. 

32211,322121,322122,32213 
322121,322122. 
336111,  336112,   336712,  336211,  336992,  336322, 

336312,   33633.   33634,   33635,   336399,   336212. 

336213. 
325411,  325412,  325413,  325414. 


Entities  potentially  affected  by  this  final 
action  also  include  State,  local,  and 
tribal  governments  that  are  delegated 
authority  to  implement  these 
regulations. 

The  EPA  has  established  an  official 
public  docket  for  this  action  under 
Docket  No.  A-90-37.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  or 
other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 


is  available  for  public  viewing  at  the 
EPA  Docket  Center.  EPA  West,  Room  B- 
102,  1301  Constitution  Avenue,  NW, 
Washington,  DC  20460.  The  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number 
for  the  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the 
Docket  is  (202)  566-1742.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://www.epa.gov/fedTgstr/. 


Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  final  rule  will 
also  be  available  on  the  WWW  through 
EPA's  Technology  Transfer  Network 
(TTN).  Following  signature  by  the  EPA 
Administrator,  a  copy  of  the  rule  will  be 
posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at:  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the. 
TTN  HELP  line  at  (919)  541-5384. 
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Judicial  Review 

Under  section  307(b)  of  the  CAA, 
judicial  review  of  the  final  rule  is 
available  only  by  filing  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  District  of  Coliunbia 
Circuit  May  9,  2003.  Under  section 
307(d)(7)(B)  of  the  CAA,  only  an 
objection  to  the  rule  that  was  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review.  Moreover,  imder 
section  307(b)(2)  of  the  CAA,  the 
requirements  established  by  today's 
final  action  may  not  be  challenged 
separately  in  any  civil  or  criminal 
proceeding  we  bring  to  enforce  these 
requirements. 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Today's  Final  Action 

A.  Background 

B.  Revisions  to  Fart  52 

C.  Effective  Date  for  Today's  Final  Action 

II.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866-Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

D.  Unfunded  Mandates  Reform  Act  of  1995 

E.  Executive  Order  13132-Federalism 

F.  Executive  Order  13175-Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045-Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks ' 

H.  Executive  Order  13211-Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply. 

Distribution,  or  Use 
I.  National  Technology  Tr^sfer  and 

Advancement  Act  of  1995 
J.  Congressional  Review  Act 

1.  Today's  Final  Action 

A.  Background 

The  1970  Clean  Air  Act  at  section  110 
required  States  to  submit  plans  to 
provide  for  the  implementation  and 
maintenance  of  the  national  ambient  air 
quality  standards  (NAAQS).  While  the 
1970  CAA  established  requirements  for 
protecting  the  NAAQS  through  SIP's,  it 
did  not  address  prevention  of  significant 
deterioration  of  air  quality.  On  May  31, 
1972  (37  FR  10842),  the  Administrator 
published  initial  approvals  and 
disapprovals  of  SIP's  submitted 
pursuant  to  section  110  of  the  CAA.  On 
November  9, 1972  (37  FR  23836),  all 
SIP's  were  disapproved  insofar  as  they 
failed  to  provide  for  significant 
deterioration  of  air  quality.  This  action 
was  taken  in  response  to  a  preliminary 


injunction  issued  by  the  District  Coiul 
for  the  District  of  Columbia,  which  also 
required  the  Administrator  to 
promulgate  regidations  as  to  any  State 
plan  that  either  permits  the  significant 
deterioration  of  air  quality  in  any 
portion  of  any  State,  or  fails  to  take  the 
measures  necessary  to  prevent 
significant  deterioration. 

On  July  16,  1973  (38  FR  18986),  we ' 
proposed  several  alternative  plans  for 
prevention  of  significant  deterioration. 
On  December  5, 1974  (39  FR  42510),  we 
promulgated  the  Federal  PSD  program, 
40  CFR  52.21.  These  regulations 
established  a  Federal  program  imder 
section  101(b)(1)  of  the  1970  Clean  Air 
Act  (CAA)  to  conduct  preconstruction 
review  of  specified  source  categories 
where  State  agencies  fail  to  provide  for 
prevention  of  significant  deterioration  of 
air  quality.  This  final  action  also 
disapproved  all  State  plans  as  lacking 
procediu«s  or  regulations  for  preventing 
significant  deterioration  of  air  quality 
and  incorporated  the  Federal  PSD 
regulations  by  reference  into  all  State 
plans.  Specifically,  it  incorporated  the 
provisions  of  §  52.21  by  reference  into 
the  SIP's  in  subparts  B  through  DDD  of 
part  52.  (See  39  FR  42514  concerning 
§  52.21(a),  plan  disapproval.)      • 

On  June  19,  1978  (43  FR  26388),  we 
amended  oiu-  PSD  regulations  to 
implement  the  new  requirements  of  the 
Clean  Air  Act  Airiendments  of  1977 
(Pub.  L.  95-95).  These  regulations  built 
on  the  previous  ones,  but  provided  a 
more  comprehensive  program  pursuant 
to  part  C  (sections  160-165)  of  title  I, 
which  was  added  in  the  1977  CAA 
Amendments.  The  1977  CAA 
Amendments  also^dded  the  statutory 
requirement  that  the  PSD  program  be 
implemented  through  SIP's  submitted 
pursuant  to  CAA  section  110.  Our  final 
rules  in  1978  also  amended  §  52,21  to 
incorporate  all  of  the  new  requirements 
of  CAA  sections  160-165  into  the 
Federal  PSD  program.  This  final  rule 
contained  the  same  language  concerning 
plan  disapprovals  that  is  contained  in 
§  52.21(a)(1)  as  promulgated  on 
December  31,  2002. 

Section  52.21(a)  Plan  disapproval.  The 
provisions  of  this  section  are  applicable  to 
any  State  implementation  plan  which  has 
been  disapproved  with  respect  to  prevention 
of  significant  deterioration  of  air  quality  in 
any  portion  of  any  State  where  the  existing 
air  quality  is  better  than  the  national  ambient 
air  quality  standards.  Specific  disapprovals 
are  listed  where  applicable  in  subparts  B 


>  In  this  preamble  the  term  "we"  refers  to  EPA 
and  the  term  "you"  refers  to  major  statibnary 
sources  of  air  pollution  and  their  owners  and 
operators.  All  other  entities  are  referred  to  by  their 
respective  names  (for  example,  reviewing 
authorities). 


through  DDD  of  this  part.  The  provisions  of 
this  section  have  been  incorporated  by 
reference  into  the  applicable  implementation 
plans  for  various  States,  as  provided  in 
subparts  B  through  DDD  of  this  part.  Where 
this  section  is  so  incorporated,  the  provisions 
shall  also  be  applicable  to  all  lands  owned 
by  the  Federal  government  and  Indian 
reservations  located  in  such  State.  No 
disapproval  with  respect  to  a  State's  failure 
to  prevent  significant  deterioration  of  air 
quality  shall  invalidate  or  otherwise  affect 
the  obligation  of  States,  emission  sources,  or 
other  persons  with  respect  to  all  portions  of 
these  plans  approved  or  promulgated  under 
this  part  (46  FR  26403). 

The  1978  final  rule  also  incorporated 
section  52.21  by  reference  into  Uie  SIP's 
for  ^4  programs  (50  States,  Puerto  Rico, 
Virgin  Islands,  American  Samoa,  and 
Guam)  as  follows: 

(a)  The  requirements  of  sections  160 

.  through  165  of  the  Clean  Air  Act  are  not  met, 
since  the  plan  does  not  include  approvable 
procedures  for  preventing  the  significant 
deterioration  of  air  quality. 

(b)  The  provisions  of  section  52.21  (b) 
through  (v)  are  hereby  incorporated  and 
made  part  of  the  applicable  State  plan  for  the 
State  of (see  43  FR  26410). 

On  August  7, 1980  (43  FR  52676).  we 
amended  our  PSD  regulations  in 
response  to  the  decision  by  the  U.S. 
Coiul  of  Appeals  for  the  D.C.  Circuit  in 
Alabama  Power  Company  v.  Costle,  636 
F.2d  323  (D.C.Cir.  1979).  In  addition  to 
revising  the  PSD  ndes  to  respond  to  the  ^ 
court,  tihis  final  rule  disapproved  a 
nxunber  of  SIP's  for  PSD  purposes  and 
incorporated  §  52.21  by  reference  into 
the  implementation  plans  for  those 
States.  It  also  contained  the  same 
language  concerning  plan  disapprovals 
that  is  contained  in  the  newly 
promulgated  provisions  at  §  52.21(a)(1), 
as  well  as  the  same  language  concerning 
incorporation  by  reference  in  the 
relevant  State-specific  subparts  of  part 
52  (see  45  FR  52741). 

B.  Revisions  to  Part  52 

We  proposed  revisions  to  the 
nonattaiimient  new  sovuce  review  (NSR) 
and  PSD  rules  in  a  notice  published  in 
the  Federal  Register  on  July  23,  1996 
(61  FR  38250).  That  Federal  Register 
notice  proposed  a  number  of  changes  to 
our  existing  major  NSR  and  PSD 
requirements.  (Please  refer  to  the  outline 
of  that  proposed  rulemaking  for  a  list  of 
changes  that  Were  proposed  to  our 
existing  regulations.)  Following  the 
1996  proposal,  we  held  two  public 
hearings  and  more  than  50  stakeholder 
meetings.  Environmental  groups, 
industry,  and  State,  local,  and  Federal 
agency  representatives  participated  in 
these  many  discussions  on  all  aspects  of 
the  proposed  rules.  On  July  24,  1998,  we 
published  a  notice  of  availability  (NOA) 
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at  63  FR  39857  to  solicit  further 
comment  on  three  specific  aspects  of  the 
proposed  revisions:  Determining 
baseline  emissions,  actual-to-future- 
actual  methodology  (later  renamed  as 
the  actual-to-projected-actual  test),  and 
PAL's.  More  than  400  letters  from  the 
public  were  received  concerning  the 
proposal  and  the  NOA  and  can  be  found 
in  Docket  A-90-37.  On  December  31, 
2002  (67  FR  80186),  we  published 
notice  of  final  action  on  several  of  the 
changes  that  were  proposed  in  1996  and 
noticed  in  1998:  Baseline  emissions 
determinations,  the  actual-to-projected- 
actual  methodology,  actual  PAL's,  clean 
Units,  and  PCP's. 

Today,  wt  are  taking  final  action  on 
one  of  the  aspects  of  the  1996  proposal 
that  was  not  included  in  our  December 
31  final  regulations  and  which  is 
necessary  to  ensure  implementation  of 
those  final  rules.  Specifically,  we  are 
finalizing  our  proposal  that  PSD 
applicability  changes  would  also  be 
included  in  the  part  52  regulations 
governing  Federal  permitting  programs 
in  those  jurisdictions  that  lack  a  SIP- 
approved  PSD  program.  In  our  1996 
proposal  (61  FR  38252),  we  listed  five 
proposed  chslnges  to  NSR  applicability: 
(1)  Clean  units,  (2)  baseline  emissions, 
(3)  PCP's,  (4)  PAL's,  and  (5)  the  actual- 
to-future-actual  test  (renamed  as  the 
actual-to-projected-actual  test).  In  that 
proposal,  we  specifically  noted  that  we 
were  proposing  these  changes  for  the 
part  52  Federal  PSD  program  as  well. 

The  EPA  also  proposes  to  include  these 
applicability  approaches  in  the  part  52 
regulations  governing  Federal  permitting 
programs  (61  FR  38253). 

The  part  52  regulations  governing 
Federal  permitting  programs  include  the 
Federal  PSD  rule  at  40  CFR  52.21,  as 
well  as  the  various  sections  of  subparts 
C  through  DDD  of  part  52  that 
incorporate  the  Federal  permitting 
program  by  reference  for  those 
jurisdictions  where  EPA  has 
promulgated  a  federal  implementation 
plan  (FIP)  because  there  is  no  SIP- 
approved  PSD  program  in  those 
jurisdictions.  (See,  for  example, 
§  52.632,  which  incorporates  §  52.21  by 
reference  into  the  State  plan  for  the 
State  of  Hawaii.)  Although  we  received 
a  limited  number  of  comments 
regarding  whether  States  with  approved 
PSD  programs  in  their  SIPs  should  be 
required  to  adopt  the  five  applicability 
provisions,  we  received  no  comments 
on  whether  the  five  applicability 
provisions  should  be  adopted  in  those 
jurisdictions  where  EPA  has 
promulgated  a  FIP  because  there  is  no 
SIP-approved  PSD  program  in  those 
jurisdictions.  This  lack  of  comment  is 


not  surprising  since  we  did  not  propose 
to  change  our  longstanding  procedures 
concerning  incorporation  by  reference 
of  §  52.21  as  a  FIP  for  those  jurisdictions 
where  there  is  no  SIP-approved  PSD 
permitting  program.  Public  comments 
concerning  specific  changes  to  the 
provisions  in  §52.21  subpart  A  were 
addressed  in  our  December  31,  2002 
Federal  Register  notice  and 
accompanying  Technical  Support 
Document.  The  opportunity  for  judici^ 
review  of  specific  changes  to  subpart  A 
has  also  been  provided  as  part  of  that 
rulemaking.  (See  67  FR  80244.) 

As  of  December  31,  2002,  a  number  of 
State  and  local  agencies  did  not  have 
approved  PSD  programs  in  their  SIPs. 
Instead,  as  described  above,  EPA 
promulgated  the  Federal  PSD  program 
in  those  jurisdictions  through  regulatory 
provisions  in  40  CFR  part  52,  subparts 
C  through  DDD.  In  most  of  those 
jurisdictions,  the  State  or  local  agency 
administers  the  federal  PSD  program 
pinsuant  to  a  delegation  of  authority 
under  §  52.21  (u).  When  finalizing  the 
new  applicability  provisions  that  we 
proposed  in  1996,  however,  the  relevant 
parts  of  §  52.21  were  extended  from 
§  52.21(b)  through  (w)  to  §  52.21(a)(2) 
and  (b)  tj^ough  (bb).  Therefore,  today's 
final  regulations  incorporate  by 
reference  the  new  §  52.21(a)(2)  and  (b) 
through  (bb)  into  the  applicable 
implementation  plan  for  those 
jurisdictions  that  currently  do  not  have 
approved  PSD  programs.  With  this  final 
action,  we  are  not  approving  or 
disapproving  the  PSD  programs  for  any 
State,  local,  or  Tribal  agencies.  Instead, 
we  are  updating  the  FIP's,  using  the 
same  language  that  we  have  used  at 
each  major  revision  to  the  PSD  rules,  to 
reflect  the  fact  that  all  of  the  relevant 
provisions  of  the  new  §  52.21  now 
apply. 

No  tribal  government  currently  has  an 
approved  tribal  implementation  plan 
(TIP)  under  the  CAA  to  implement  the 
PSD  program.  The  Federal  Government 
is  currently  the  PSD  reviewing  authority 
in  Indian  Country.  Pursuant  to 
§  52.21(a)(1),  the  provisions  of  §  52.21 
are  applicable  to  all  lands  owned  by  the 
Federal  Government  and  Indian 
Reservations  located  in  each  State. 
Therefore,  we  are  incorporating  the 
Federal  PSD  Program  coiUained  in 
§  52.21  by  reference  into 
implementation  plans  where  the 
requirements  of  CAA  160-165  are  not 
met  for  federally  designated  Indian 
lands.  By  this  final  action,  we  are  not 
changing  the  authority  for  implementing 
and  enforcing  the  Federal  PSD 
permitting  program  for  any  sources 
located  in  Indian  Country.  This 
incorporation  by  reference  only  applies 


to  those  sections  of  subparts  B  through 
DDD  of  part  52  that  currently 
incorporate  the  Federal  PSD  program  for 
Indian  lands. 


C.  Effective  Date  for  Today's  Final 
Action 

Today's  final  regulations  are  effective 
on  March  3,  2003.  This  is  consistent 
with  the  March  3,  2003  effective  date  for 
the  changes  to  the  Federal  PSD  program 
in  §  52.21  that  were  promulgated  on 
December  31.  2002.  (See  67  FR  80240.) 

n.  statutory  and  Executive  Order 
Reviews 

A.  Executive  Orderl 2866— Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency. 

(3)  Materially  aher  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof. 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  significant 
regulatory  action  and  therefore  it  was  ■ 
not  submitted  to  OMB  for  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  the  revisions  to  the 
major  NSR  rules  at  §§51.165,  51.166. 
and  52.21  (67  FR  80243)  will  be 
contained  in  two  different  information 
collection  requests  (ICR's). 

The  OMB  has  approved  the 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2060-0003  (ICR  1230.10).  The  EPA 
prepared  an  ICR  dociunent  (ICR  No. 
1230.10)  extending  the  approval  of  the 
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ICR  for  the  promulgated  NSR 
regulations  on  March  30.  2001.  On 
October  29.  2001.  OMB  approved  EPA's 
request  for  extension  for  3  years  until 
October  31,  2004.  The  OMB  number  for 
this  approval  is  2060-0003. 

In  addition  to  the  existing  ICR,  the 
information  collection  requirements  in 
the  final  rules  on  December  31,  2002  (67 
FR  80243),  have  been  submitted  for 
approval  to  OMB  under  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  ICR  docimient  has  been  prepared  by 
EPA  (ICR  No.  2074.01),  and  a  copy  may 
be  obtained  from  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
Collection  Strategies  Division  (2822T), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460-0001,  by  e-mail 
at  auby.susan@epa.gov,  or  by  calling 
(202)  566-1672.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr.  The  information 
requirements  included  in  ICR  No. 
2074.01  are  not  effective  until  OMB 
approves  them. 

The  information  that  ICR  No.  2074.01 
covers  is  required  for  the  submittal  of 
complete  permit  applications  for  the 
construction  or  modification  of  all  major 
new  stationary  sources  of  pollutants  in 
attainment  and  nonattainment  areas,  as 
well  as  for  applicable  minor  stationary 
sources  of  pollutants.  This  information 
collection  is  necessary  for  the  proper 
performance  of  EPA's  functions,  has 
practical  utility,  and  is  not 
unnecessarily  duplicative  of 
information  we  otherwise  can 
reasonably  access.  We  have  reduced,  to 
the  extent  practicable  and  appropriate, 
the  burden  on  persons  providing  the 
information  to  or  for  EPA. 

According  to  ICR  No.  2074.01,  as  a 
result  of  the  rule  changes  on  December 
31,  2002,  the  total  3-year  biu-den  change 
of  the  revised  collection  is  estimated  at 
about  219,741  hours  at  a  total  cost  of 
$7.7  million.  The  annual  burden  change 
to  industry  is  about  64,287  horns  at  a 
cost  of  $2.2  million.  The  annual  burden 
cheuige  to  reviewing  agencies  is  about 
8,960  hoiu-s  at  a  cost  of  $331,520.  The 
total  annual  respondent  change  is 
73,247  hours  for  a  total  respondent 
change  in  cost  of  $2.6  million.  These 
cost  changes  are  based  upon  62  PSD  and 
123  NSR  nonutility  sources  (185  total); 
and  85  PSD  and  169  NSR  (254  total) 
somces,  including  utilities.  For  the 
number  of  respondent  reviewing 
authorities,  the  analysis  uses  the  112 
reviewing  authorities  count  used  by 
other  permitting  ICR's  for  the  one-time 
tasks  (for  example,  SIP  revisions)  and 
the  appropriate  source  count  for 
individual  permit-related  items  (for 


example,  attending  pre-application 
meetings  with  the  source).  There  is  only 
one  Federal  source  listed  in  the  ICR. 

Based  on  the  burden  assessed  in  ICR 
No.  2074.01,  we  estimate  there  is  no 
binden  for  today's  final  rule.  The  result 
of  today's  final  rules  is  to  incorporate 
provisions  that  were  promulgated  on 
December  31,  2002  (67  FR  80186)  into 
the  SIP's  and  no  additional  biu-den  on 
reviewing  authorities  or  regulated 
entities  is  incurred  as  a  result  of  today's 
final  rules. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
responding  to  the  information 
collection;  adjust  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
We  will  continue  to  present  OMB 
contxol  numbers  in  a  consolidated  table 
format  to  be  "codified  in  40  CFR  part  9 
of  the  Agency's  regulations,  and  in  each 
CFR  volume  containing  EPA 
regulations.  The  table  lists  the  section 
niunbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  numbers.  This 
listing  of  the  OMB  control  numbers  and 
their  subsequent  codification  in  the  CFR 
satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

C.  Regulatory  Flexibility  Act  (RFAj.  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  Any  small 
business  employing  fewer  than  500 
•  employees;  (2)  a  small  governmental 


jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise  that 
is  independently  owned  and  operated 
and  is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  we  have  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities"  (5 
U.S.C.  603  and  604).  Thus,  an  agency 
may  conclude  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic 
effect,  on  all  of  the  small  entities  subject 
to  the  rule. 

A  Regulatory  Flexibility  Act 
Screening  Analysis,  developed  as  part  of 
a  1994  draft  Regulatory  Impact  Analysis 
(RIA)  and  incorporated  into  the 
September  1995  ICR  renewal  analysis, 
showed  that  the  changes  to  the  NSR 
program  due  to  the  1990  CAA 
Amendments  would  not  have  an 
adverse  impact  on  small  entities.  This 
analysis  encompassed  the  entire 
universe  of  ajjplicablemajor  sources 
that  were  likely  to  also  be  small 
businesses  (approximately  50  "small 
business"  major  sources).  Because  the 
administrative  burden  of  the  NSR 
program  is  the  primary  source  of  the 
NSR  program's  regulatory  costs,  the 
analysis  estimated  a  negligible  "cost  to 
sales"  (regulatory  cost  divided  by  the 
business  category  mean  revenue)  ratio 
for  this  soince  group.  Currently,  and  as 
reported  in  the  current  ICR.  there  is  no 
economic  basis  for  a  different 
conclusion. 

We  believe  these  rule  changes  will 
reduce  the  regulatory  burden  associated 
vdth  the  major  NSR  program  for  all 
sources,  including  all  small  businesses, 
by  improving  the  operational  flexibility 
of  owners  and  operators,  improving  the 
clarity  of  requirements,  and  providing 
alternatives  that  sources  may  take 
advantage  of  to  further  improve  their 
operational  flexibility.  As  a  result,  the 
program  changes  provided  in  the  final 
rule  are  not  expected  to  result  in  any 
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increases  in  expenditure  by  any  small 
entity. 

We  have  therefore  concluded  that 
today's  final  rule  will  relieve  regulatory 
burden  for  all  small  entities. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  altemativejs  and 
adopt  the  least  costly,  most  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost  effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  as  to  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan. 

The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  nave  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiu^s  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  1  year.  There 
is  no  burden  for  State,  local,  and  tribal 
agencies  in  order  for  this  rule  to  be 
included  in  the  SIP,  as  this  final  action 
directly  incorporates  the  changes  into 
the  SIP.  Moreover,  these  revisions  will 
ultimately  provide  greater  operational 
flexibility  to  sources  permitted  by  the 


States,  which  will  in  turn  reduce  the 
overall  burden  of  the  program  on  State 
and  local  authorities  by  reducing  the 
number  of  required  permit 
modifications.  In  addition,  we  believe 
the  rule  changes  will  actually  reduce  the 
regulatory  biuden  associated  with  the 
major  NSR  program  by  improving  the 
operational  flexibility  of  owners  and 
operators,  improving  the  clarity  of 
requirements,  and  providing 
alternatives  that  sources  may  take 
advantage  of  to  further  improve  their 
operational  flexibility.  Thus,  today's 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 

For  the  same  reasons  stated  above,  we 
have  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  section 
203  of  the  UMRA. 

E.  Executive  Order  13132— Federalism 

Executive  Order  13132,  entitled 
"federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rtrie  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  We  do  not 
expect  this  final  rule  to  result  in 
expenditiues  by  the  States.  Today's  final 
rules  only  apply  in  States  that  have  been 
delegated  the  authority  to  implement 
the  Federal  PSD  rules.  Therefore, 
reviewing  authorities  will  not  incur  a 
burden  tc  revise  their  SIP's.  Moreover, 
these  revisions  provide  greater 
operational  flexibility  to  sources 
permitted  by  the  States,  which  will  in 
turn  reduce  the  overall  burden  of  the 
program  on  State  and  local  authorities 
by  reducing  the  number  of  required 
permit  modifications.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 
Nevertheless,  in  the  spirit  of  Executive 
Order  13132,  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  State  and  local 


governments,  we  specifically  solicited 
comment  on  the  proposed  rule  ft-om 
State  and  local  officials. 

F.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  We  believe  that  this  final 
rule  does  not  have  tribal  implications  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

"The  EPA  began  considering  potential 
revisions  to  the  NSR  rules  in  the  early 
1990's  and  proposed  changes  in  1996. 
The  purpose  of  today's  final  rule  is  to 
add  greater  flexibility  to  the  existing 
major  NSR  regulations.  These  changes 
will  benefit  both  reviewing  authorities 
and  the  regulated  community  by 
providing  increased  certainty  as  to 
when  the  requirements  apply,  and  by 
providing  alternative  ways  to  com'ply 
with  the  requirements.  Taken  as  a 
whole,  today's  final  rule  should  result 
in  no  added  burden  or  compliance  costs 
and  shoidd  not  substantially  change  the 
level  of  environmental  performance 
achieved  under  the  previous  rules. 

No  tribal  government  ciurenUy  has  an 
approved  tribal  implementation  plan 
(TIP)  under  the  CAA  to  implement  the 
NSR  program.  The  Federal  government 
is  ciirrently  the  NSR  reviewing  authority 
in  Indian  coimtry,  thus  tribal 
governments  should  not  experience 
added  burden,  nor  should  their  laws  be 
affected  with  respect  to  implementation 
of  this  rule.  Additionally,  although 
major  stationary  sources  affected  by 
today's  final  rule  could  be  located  in  or 
near  Indian  country  and/or  be  owned  or 
operated  by  tribal  govenunents,  such 
sources  would  not  incur  additional 
costs  or  compliance  biu"dens  as  a  result 
of  this  rule.  Instead,  the  only  effect  on 
such  sources  should  be  the  benefit  of 
the  added  certainty  and  flexibility 
provided  by  the  rule. 

We  recognize  the  importance  of 
including  tribal  consultation  as  part  of 
the  rulemaking  process.  Although  we 
did  not  include  specific  consultation 
with  tribal  officials  as  part  of  our 
outreach  process  on  this  final  nde. 
which  was  developed  largely  prior  to 
issuance  of  Executive  Order  13175  and 
which  does  not  have  tribal  implications 
imder  Executive  Order  13175,  we  will 
continue  to  consult  with  tribes  on  future 
rulemakings  to  assess  and  address  tribal 
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implications,  and  will  work  with  tribes 
interested  in  seeking  TIP  approval  to 
implement  the  NSR  program  to  ensure 
consistency  of  tribal  plans  with  this 
rule. 

G.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  {62  FR  19885,  April  23, 1997), 
applies  to  any  mle  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children 
because  we  believe  that  this  package  as 
a  whole  will  result  in  equal  or  better 
environmental  protection  than  currently 
provided  by  the  existing  regulations, 
and  do  so  in  a  more  streamlined  and 
effective  manner. 

H.  Executive  Order  13211— Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significandy  Affect  Energy  Supply, 

~  Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Today's  rule  improves  the  ability  of 
sources  to  undertake  pollution 
prevention  or  energy  efficiency  projects, 
switch  to  less  polluting  fuels  or  raw 
materials,  maintain  the  reliability  of 
production  facilities,  and  effectively 
utilize  and  improve  existing  capacity. 
The  rule  also  includes  a  number  of 
provisions  to  streamline  administrative 

■  and  permitting  processes  so  that 
facilities  can  quickly  accommodate 
changes  in  supply  and  demand.  The 
regulations  provide  several  alternatives  ^ 
that  are  specifically  designed  to  reduce 


administrative  burden  for  sources  that 
use  pollution  prevention  or  energy 
efficient  projects. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  104-113, 
12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  This  final  rule  does  not 
create  new  requirements  but,  rather, 
revises  an  existing  permitting  program 
by  providing  a  series  of  program  options  ' 
that  affected  facilities  may  choose  to 
adopt.  These  options  will  reduce  the 
regulatory  burden  associated  with  the 
major  NSR  program  by  improving  the 
operational  flexibility  of  owners  and    . 
operators,  improving  the  clarity  of 
requirements,  and  providing 
alternatives  that  sources  may  take 
advantage  of  to  further  improve  their 
operational  flexibility.  Therefore,  EPA 
did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
Tlds  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  Therefore, 
this  rule  will  be  effective  on  March  3. 
2003. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection. 
Administrative  practices  and 
procedures.  Air  pollution  control.  Best  • 
available  control  technology,  Baseline 
emissions.  Carbon  monoxide.  Clean 
imits.  Federal  implementation  Plans, 
Hydrocarbons,  Intergovernmental 
relations.  Lowest  achievable  emission 
rate.  Lead.  Major  modifications, 
Nitregen  oxides.  Ozone,  Particular  . 
matter,  Plantwide  applicability 
limitations.  Pollution  control  projects. 
State  implementation  plans,  Sulfur 
oxidgs. 

Dated:  Februan,'  28,  2003. 
Christine  Todd  Whitman. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52. 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Sui3part  C— {Amended] 

2.  Section  52.96  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.96    Significant  deterioration  of  air 
quality. 

***** 

(b)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  Indian  reservations  since  the 
plan  does  not  include  approvable 
procedures  for  preventing  the 
significant  deterioration  of  air  quality  on 
Indian  reservations  and.  therefore,  the 
provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  part  of  the  applicable 
reservation  in  the  State  of  Alaska. 

Subpart  D— {Amended] 

3.  Section  52.144  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.1 44    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regidation  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  Arizona  for  that 
portion  applicable  to  the  Pima  County 
Health  Department  and  the  Maricopa 
County  Department  of  Health  Services 
and  soioGes  locating  on  Indian  lands. 
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Sut>part  E— {Amended] 

4.  Section  52.181  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52. 1 81    Significant  deterioration  of  air 
quality. 

***** 

(b)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  federally  designated  Indian 
lands.  Therefore,  the  provisions  of 
§  52.21(a)(2}  and  (b)  through  (bb)  are 
hereby  incorporated  by  reference  and 
made  a  part  of  the  applicable 
implementation  plan  and  are  applicable 
to  sources  located  on  land  under  the 
control  of  Indian  governing  bodies. 

Subpart  F — [Amended] 

5.  Section  52.270  is  amended  by 
revising  paragraphs  {a)(3).  (b)(1) 
introductory  text,  {b)(2)  introductory 
text,  (b)(3)  introductory  text,  and  (b)(4) 
introductory  text  to  read  as  follows. 

§  52.270    Significant  deterioration  of  air 
quaiity. 

(a)  *  *  * 

(3)  The  provisions  of  §  52.21(a)(2)  and 
(b)  through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  California. 

(b)*   *   * 

(l)'The  PSD  rules  for  Sacramento 
County  Air  Pollution  Control  District 
are  approved  under  Part  C,  Subpart  1 ,  of 
the  Clean  Air  Act.  However,  EPA  is 
retaining  authority  to  apply  §  52.21  in 
certain  cases.  The  provisions  of 
§  52.21(a)(2)  and  (b)  through  (bb)  are 
therefore  incorpbrated  and  made  a  part 
of  the  State  plan  for  California  for  the 
Sacramento  County  Air  Pollution 
Control  District  for: 
***** 

(2)  The  PSD  rules  for  North  Coast 
Unified  Air  Quality  Management 
District  are  approved  under  Part  C, 
Subpart  1,  of  the  Clean  Air  Act. 
However,  EPA  is  retaining  authority  to 
apply  §  52.21  in  certain  cases.  The 
provisions  of  §  52.21<a)(2)  and  (b) 
through  (bb)  are  therefore  incorporated 
and  made  a  part  of  the  State  plan  for 
California  for  the  North  Coast  Unified 
Air  Quality  Management  District  for: 
***** 

(3)  The  PSD  rules  for  Mendocino 
County  Air  Pollution  Control  District 
are  approved  under  Part  C,  Subpart  1 ,  of 
the  Clean  Air  Act.  However,  EPA  is 
retaining  authority  to  apply  §  52.21  in 
certain  cases.  The  provisions  of 

§  52.21(a)(2)  and  (b)  through  (bb)  are 
therefore  incorporated  and  made  a  part 
of  the  State  plan  for  California  for  the 


Mendocino  County  Air  Pollution 
Control  District  for: 

***** 

(4)  The  PSD  rules  for  Northern 
Sonoma  County  Air  Pollution  Control 
District  are  approved  under  Part  C, 
Subpart  1,  of  the  Clean  Air  Act. 
However,  EPA  is  retaining  authority  to 
apply  §  52.21  in  certain  cases.  The 
provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  therefore  incorporated 
and  made  a  part  of  the  State  plan  for 
California  for  the  Northern  Sonoma 
County  Air  Pollution  Control  District 
for: 


Subpart  G — [Amended] 

6.  Section  52.343  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.343    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  Colorado  for  the 
sources  identified  in  paragraph  (a)  of 
this  section  as  not  meeting  the 
requirements  of  sections  160-165  of  the 
Clean  Air  Act. 


Subpart  H— {Amended] 

7.  Section  52.382  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 


(b)  The  increments  for  nitrogen 
dioxide  and  related  requirements 
promulgated  on  October  17,  1988  (53  FR 
40671),  and  amended  on  December  31, 
2002  (67  FR  80186)  to  40  CFR 
52.21(a)(2)  and  (b)  through  (bb)  are 
hereby  incorporated  and  made  part  of 
the  applicable  State  implementation 
plan  for  the  State  of  Connecticut. 

Subpart  J — [Amended] 

8.  Section  52.499  is  amended  by 
"revising  paragraph  (b)  to  read  as  follows. 

§  52.499    Significant  deterioration  of  air 
quality. 


(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  District  of  Columbia. 


Subpart  K— {Amended] 

9.  Section  52.530  is  amended  by 
revising  paragraph  (d)  introductory  text 
to  read  as  follows. 

§  52.530    Significant  deterioration  of  air 
quaiity. 


(d)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  since  the  Florida  plan,  as 
submitted,  does  not  apply  to  certain 
sources.  Therefore,  the  provisions  of 
§  52.21(a)(2)  and  (b)  through  (bb)  are 
hereby  incorporated  by  reference  and 
made  a  part  of  the  Florida  plan  for: 


Sut>part  M— {Amended] 

10.  Section  52.632  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.632    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
-The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  Hawaii. 

Subpart  N— {Amended] 

11.  Section  52.683  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows. 

§  52.683    Significant  deterioration  of  air 
quality. 

***** 

(b)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  Indian  reservations  since  the 
plan  does  not  include  approvable 
procedures  for  preventing  significant 
deterioration  of  air  quality  on  Indian 
reservations.  Therefore,  the  provisions 
of  §  52.21(a)(i)  and  (b)  through  (bb)  are 
hereby  incorporated  and  made  part  of 
the  applicable  plan  for  Indian 
reservations  in  the  State  of  Idaho. 

(c)  The  requirements  of  section  165  of 
the  Clean  Air  Act  are  not  met  for 
sources  subject  to  prevention  of 
significant  deterioration  requirements 
prior  to  August  22, 1986,  the  effective 
date  of  EPA's  approval  of  the  rules  cited 
in  paragraph  (a)  of  this  section. 
Therefore,  the  provisions  of 

§  52.21(a)(2),  (b),  (c),  (d).  and  (h)  through 
(bb)  are  hereby  incorporated  and  made 
part  of  the  applicable  plan  for  sources 
subject  to  §  52.21  prior  to  August  22, 
1986. 
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Subpart  O — [Amended] 

12.  Section  52.738  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.738    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  Illinois. 


Subpart  P— [Amended] 

13.  Section  52.793  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.793    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  state 
plan  for  the  State  of  Indiana. 


Subpart  Q — [Amended] 

14.  Section  52.833  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.833    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing  • 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b)  . 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  Iowa  for  sources 
wishing  to  locate  on  Indian  lands; 
sources  constructed  under  permits 
issued  by  EPA;  and  certain  sources  as 
identified  in  Iowa's  April  22, 1987, 
letter. 

Subpart  T— {Amended] 

15.  Section  52.986  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.986    Significant  deterioration  of  air 
quality. 

***** 

(b)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  federally  designated  Indian 
lands  since  the  plan  (specifically  LAC: 
33:III:509.A.l)  excludes  all  federally 
recognized  Indian  lands  from  the 
provisions  of  this  regulation.  Therefore, 
the  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated  by 
reference  and  made  a  part  of  the 
applicable  implementation  plan,  and  are 


applicable  to  sources  located  on  land 
under  the  control  of  Indian  governing 
bodies. 

Subpart  W— [Amended] 

16.  Section  52.1165  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.1 1 65    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulation  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  Massachusetts. 

Sut>part  X— [Amended] 

17.  Section  52.1180  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.1 1 80    Significant  deterioration  of  air 
quality.   , 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
smd  made  a  part  of  the  applicable  State 
plan  for  the  State  of  Michigan. 


Sut>part  Y— [Amended] 

18.  Section  52.1234  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.1 234    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  apphcable  State 
plan  for  the  State  of  Miimesota. 


Sut>part  BB — [Amended] 

19.  Section  52.1382  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.1 382    Prevention  of  significant 
deterioration  of  air  quality. 

***** 

(b)  Regulation  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated  by 
reference  and  made  a  part  of  the 
Montana  State  implementation  plan  and 
are  applicable  to  proposed  major 
stationary  sources  or  major 
modifications  to  be  located  on  Indian 
Reservations. 


Subpart  CC — [Amended] 

20.  Section  52.1436  is  amended  by 
revising  the  introductory  text  to  read  as 
follows. 

§  52.1 436    Significant  deterioration  of  air 
quality. 

The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  met 
except  as  noted  below.  The  EPA  is 
retaining  §  52.21(a)(2)  and  (b)  through 
(bb)  as  part  of  the  Nebraska  SIP  for  the 
following  types  of  sources: 


Subpart  DD — [Amended] 

21.  Section  52.1485  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.1 485    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulation  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  incorporated  and  made 
a  part  of  the  applicable  State  plan  for 
the  State  of  Nevada  except  for  that 
portion  applicable  to  the  Clark  County 
Health  District. 


Subpart  FF— [Amended] 

22.  Section  52.1603  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.1 603    Significant  deterioration  of  air 
quality. 

*****  ' 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  New  Jersey. 

Sut>part  GG— [Amended] 

23.  Section  52.1634  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.1 634    Significant  deterioration  of  air 
quality. 

***** 

(b)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  federally  designated  Indian 
lands.  Therefore,  the  provisions  of 
§  52.21  (a)(2)  and  (b)  through  (bb)  are 
hereby  incorporated  by  reference  and 
made  a  part  of  the  applicable 
implementation  plan,  and  are  applicable 
to  sources  located  on  land  under  the 
control  of  Indian  governing  bodira. 


11324 


Federal  Register /Vol.  68,  No.  46 /Monday,  March  10,  2003 /Rules  and  Regulations 


Subpart  HH— (Amended] 

24.  Section  52.1689  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52. 1 689    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  state 
plan  for  the  State  of  New  York. 

Subpart  JJ — [Amended] 

25.  Section  52.1829  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.1 829    Prevention  of  significant 
deterioration  of  air  quality. 

***** 

(b)  Regulation  for  preventing  of 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated  by 
reference  and  made  a  part  of  the  North 
Dakota  State  implementation  plan  and 
are  applicable  to  proposed  major 
stationary  sources  or  major 
modifications  to  be  located  on  Indian 
Reservations.  . 

Subpart  LL — [Amended] 

26.  Section  52.1929  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows. 

§  52. 1 929    Significant  deterioration  of  air 
quality. 

(a)  Regulation  for  preventing 
significant  deterioration  of  air  quality. 
The  Oklahoma  plan,  as  submitted,  does 
not  apply  to  certain  sources  in  the  State. 
Therefore  the  provisions  of  §  52.21(a)(2) 
and  (b)  through  (bb)  are  hereby 
incorporated  by  reference,  made  part  of 
the  Oklahoma  State  implementation 
plan  and  are  applicable  to  the  following 
major  stationary  sources  or  major 
modifications: 


Subpart  MM — [Amended] 

27.  Section  52.1987  is  amended  by 
revising  paragraph  (c)  to  read  as  follows. 

§  52.1 987    Significant  deterioration  of  air 
quality. 

***** 

(c)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  Indian  reservations  since  the 
plan  does  not  include  approvable 
procedures  for  preventing  the 
significant  deterioration  of  air  quality  on 
Indian  reservations  and,  therefore,  the 
provisions  of  §  52.21(a)(2)  ^d  (b) 


through  (bb)  are  hereby  incorporated 
and  made  part  of  the  applicable  plan  for 
Indian  reservations  in  the  State  of 
Oregon. 

Subpart  QQ— [Amended] 

28.  Section  52.2178  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.21 78    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  South  Dakota. 


Sutipart  RR — [Amended] 

29.  Section  52.2233  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows. 

§  52.2233    Significant  deterioration  of  air 
quality. 


(b)  The  requirements  of  §  52.21(a)(2) 
and  (b)  through  (bb)  are  hereby 
incorporated  by  reference  and  made  part 
of  the  applicable  SIP  for  the  State  of 
Tennessee  for  the  following  purposes: 


Sut)part  SS — [Amended] 

30.  Section  52.2303  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows. 

S  52.2303    Significant  deterioration  of  air 
quality. 

***** 

(c)  The  requirements  of  section  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  federally  designated  Indian 
lands.  Therefore,  the  provisions  of 

§  52.21(a)(2)  and  (b)  through  (bb)  are 
hereby  adopted  and  made  a  part  of  the 
applicable  implementation  plan  and  are 
applicable  to  sources  located  on  land 
under  the  control  of  Indian  governing 
bodies. 

(d)  The  requirements  of  section  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  new  major  sources  or  major 
modifications  to  existing  stationary 
sources  for  which  applicability 
determinations  would  be  affected  by 
dockside  emissions  of  vessels. 
Therefore,  the  provisions  of  §  52.21(a)(2) 
and  (b)  through  (bb)  are  hereby  adopted 
and  made  a  part  of  the  applicable 
implementation  plan  and  are  applicable 
to  such  sources. 


Subpart  TT— [Amended] 

31.  Section  52.2346  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.2346    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulation  for  prevention  of 
significant  deterioration  of  air  quality. 
The  provisions  of  §52. 21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated  by 
reference  and  made  a  part  of  the  Utah 
State  implementation  plan  and  are 
applicable  to  proposed  major  stationary 
sources  or  major  modifications  to  be 
located  on  Indian  Reservations. 


Subpart  WW— {Amended] 

32.  Section  52.2497  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.2497    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  Washington. 


Subpart  YY— {Amended] 

33.  Section  52.2581  is  amended  by 
revising  paragraph  (e)  to  read  as  follows. 

§  52.2581    Significant  deterioration  of  air 
quality. 

***** 

(e)  Regulations  for  the  prevention  of 
the  significant  deterioration  of  air 
quality.  The  provisions  of  §  52.21(a)(2) 
and  (b)  through  (bb)  are  hereby 
incorporated  and  made  a  part  of  the 
applicable  State  plan  for  the  State  of 
Wisconsin  for  sources  wishing  to  locate 
in  Indian  country;  and  sources 
constructed  under  permits  issued  by 
EPA. 

Subpart  ZZ— {Amended] 

34.  Section  52.2630  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows. 

§52.2630    Prevention  of  significant 
deterioration  of  air  quality. 

***** 

(b)  Regulation  for  preventing 
significant  deterioration  of  air  quality. 
The  Wyoming  plan,  as  submitted  does 
not  apply  to  certain  sources  in  the  State. 
Therefore,  the  provisions  of  §  52.21(a)(2) 
and  (b)  through  (bb)  are  hereby 
incorporated  by  reference  and  made  a 
part  of  the  State  implementation  plan 
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for  the  State  of  Wyoming  and  are 
applicable  to  the  following  proposed 
major  stationary  sources  or  major 
modifications:  • 


Subpart  AAA— [Amended] 

35.  Section  52.2676  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.2676    Significant  deterioration  of  air 
quality. 

*         *         *         *         * 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  Stale 
plan  for  the  State  of  Guam. 

Subpart  BBB— [Amended] 

36.  Section  52.2729  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.2729    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  State  of  Puerto  Rico. 

Subpart  CCC— [Amended] 

37.  Section  52.2779  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.2779    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  the  Virgin  Islands. 


Subpart  ODD— [Amended] 

38.  Section  52.2827  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  52.2827    Significant  deterioration  of  air 
quality. 

***** 

(b)  Regulations  for  preventing 
significant  deterioration  of  air  quality. 
The  provisions  of  §  52.21(a)(2)  and  (b) 
through  (bb)  are  hereby  incorporated 
and  made  a  part  of  the  applicable  State 
plan  for  American  Samoa. 

[FR  Doc.  03-5470  Filed  3-7-03;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  122 
[FRL-7464-2] 
BIN  2040-AC82 

Modification  of  National  Pollutant 
Discharge  Elimination  System 
(NPDES)  Permit  Deadline  for  Storm 
Water  Discharges  for  Oil  and  Gas 
Construction  Activity  That  Disturbs 
One  to  Five  Acres  of  Land 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

NUMMARY:  Today's  action  postpones 
until  March  10,  2005,  the  requirement  to 
obtain  National  Pollutant  Discharge 
Elimination  System  (NPDES)  storm 
water  permit  for  oil  and  gas 
construction  activity  that  disturbs  one  to 
five  acres  of  land.  On  December  8,  1999 
(64  FR  68722),  the  U.S.  Environmental 
Protection  Agency  (EPA)  published  a 
final  rule  expanding  the  then-existing 
NPDES  permitting  progfeun  to  require  • 
permit  coverage  by  March  10,  2003  for, 
among  other  things,  construction  sites 
that  disturb  one  to  five  acres.  As  part  of 


that  rulemaking,  EPA  assiuned  that  few, 
if  any,  oil  and  gas  exploration." 
production,  processing,  or  treatment 
operations  or  transmission  facilities 
would  be  affected  by  the  rule.  Since  rule 
promulgation,  EPA  has  become  aware 
that  close  to  30,000  oil  and  gas  sites  per 
year  may  be  affected  by  the  December  8, 
1999,  storm  water  regulations. 

The  two-year  postponement  of  the 
deadhne  from  March  10.  2003,  to  March 
10,  2005.  will  allow  time  for  EPA  to 
analyze  and  better  evaluate:  the  impact 
of  the  permit  requirements  on  the  oil 
and  gas  industry;  the  appropriate  best 
management  practices  for  preventing 
contamination  of  storm  water  runoff 
resulting  from  construction  associated 
with  oil  and  gas  exploration, 
production,  processing,  or  treatment 
operations  or  transmission  facilities: 
and  the  scope  and  effect  of  33  U.S.C. 
1342  (1)(2)  and  other  storm  water 
provisions  of  thq^lean  Water  Act. 
DATES:  This  final  regulation  is  effective 
on  March  10,  2003.  For  the  purposes  of 
judicial  review,  this  final  rule  is 
promulgated  as  of  Msux:h  10,  2003  as 
provided  in  40  CFR  23.2. 
ADDRESSES:  The  administrative  record  is 
available  for  inspection  and  copying  at 
the  Water  Docket,  located  at  the  EPA 
Docket  Center  in  the  basemerit  of  the 
EPA  West  Building,  Room  B-102,  at 
1301  Constitution  Ave..  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Bell,  Office  of  Wastewater 
Management,  Office  of  Water, 
Environmental  Protection  Agency,  at 
(202)  564-0746  or  e-mail: 
bell.wendy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information    - 

A.  Regulated  Eritities. 

Entities  Potentially  Regulated  by  This 
Action  Include: 


Category 


Industry 


Examples  of  regulated  entities 


Oil  and  gas  producers  constructing  drilling  sites  disturbing  one  to  five  acres  of  land;  construction  site  operators  associated 
witti  oil  and  gas  construction  projects  disturbing  one  to  five  acres  of  land;  and  operators  of  transmission  facilities  as  defined 
herein. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  Uiis  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  or  company  is  regulated  by  this 
action,  you  should  carefully  examine 


the  applicability  criteria  in  40  CFR 
122.26(b)(15).  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information  ? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0068. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
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to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  (EPA/DC) 
EPA  West.  Room  B102.  1301 
Constitution  Ave..  NW..  Washington'. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744.  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
bttp  ://www.  epa  .gov/fecftgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  cominent 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  httpJ/wwH-.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Section  I.B.I.  Once 
in  the  system,  select  "search,"  then  key 
in  the  appropriate  docket  identification 
number. 

C.  When  Does  This  Rule  Take  Effect? 

Because  this  rule  provides  temporary 
relief  from  permitting  requirements  for 
certain  dischargers,  this  rule  is  not 
subject  to  the  general  requirement  for  a 
thiYty-day  waiting  period  after 
publication  before  a  final  rule  takes 
effect.  5  U.S.C.  553(d)(1).  Moreover, 
pursuant  to  5  U.S.C.  553(d)(3).  EPA  has 
good  cause  to  make  this  rule  effective 
immediately.  The  March  10.  2003. 
deadline  this  action  extends  is  less  than 
thirty  days  after  the  publication  of  this 
rule.  Making  this  action  effective  as 
soon  as  it's  published  will  help  reduce 
any  confusion  by  those  affected  by  the 
rule  regarding  the  necessity  for 
obtaining  permit  coverage.  EPA  is  aware 
of  no  reason  why  those  directly  affected 
by  this  rule  would  need,  or  want,  a 
waiting  period  before  this  action 
becomes  effective.  Therefore,  a  thirty- 
day  waiting  period  is  unnecessary  and 
would  be  contrary  to  the  public  interest. 


II.  Background 

On  December  30.  2002,  EPA  proposed 
a  two-year  postponement  of  the  permit 
requirement  for  oil  and  gas  construction 
activity  disturbing  one  to  five  acres  from 
March  10,  2003.  to  March  10.  2005.  in 
order  to  allow  time  for  EPA  to  analyze 
and  better  evaluate  (1)  The  impact  of  the 
permit  requirements  on  the  oil  and  gas 
industry.  (2)  the  appropriate  best 
management  practices  for  preventing 
contamination  of  storm  water  runoff 
resulting  from  construction  associated 
with  oil  and  gas  exploration, 
production,  processing,  or  treatment 
operations  or  transmission  facilities, 
and  (3)  the  scope  and  effect  of  33  U.S.C. 
1342  (1)(2)  and  other  storm  water 
provisions  of  the  Clean  Water  Act.  In 
that  proposal.  EPA  explained  the 
background  of  the  NPDES  construction 
permit  requirements,  and  why  EPA 
believes  it  is  appropriate  to  provide  a 
two-year  postponement  of  permit 
requirements  for  construction  of  oil  and 
gas  exploration  and  production  facilities 
disturbing  one  to  five  acres.  When 
describing  construction  activity  that 
disturbs  "one  to  five  acres."  or  in 
discussing  "small"  construction  activity 
in  this  preamble.  EPA  is  referring  to 
activities  covered  by  40  CFR 
.122.26{b)(15). 

III.  Response  to  Comments 

EPA  received  numerous  comments  or\ 
both  the  proposal  to  postpone  permit 
requirements  for  small  oil  and  gas 
construction  and  the  proposed 
construction  general  permit  (COP).  The 
proposed  COP  is  available  in  the  official 
public  docket  referenced  in  the  Notice 
of  Availability  for  Comment  for  the 
Proposed  COP  at  67  PR  78116 
(December  20.  2002).  Comments  on 
specific  aspects  of  the  COP  will  be 
addressed  in  the  fact  sheet  that  will 
accompany  the  final  permit.  EPA's 
responses  to  all  the  comments  received 
on  the  proposed  rule  are  available  in  the 
Response  to  Comment  document  that  is 
part  of  the  docket  for  this  final  rule. 
EPA's  responses  to  many  of  the 
principal  issues  raised  on  the  proposed 
rule  are  discussed  below. 

Difference  Between  OH  and  Gas  and 
Other  Construction 

A  number  of  commenters  opposed  the 
two-year  postponement,  asserting  that 
there  is  no  reason  to  treat  construction 
at  oil  and  gas  sites  differently  than  other 
types  of  construction.  EPA  agrees  that 
sediment  from  all  sources  is  a  concern 
but  believes  that  the  oil  and  gas  industry 
has  raised  significant  questions  about 
the  differences  between  the  nature  of 
construction  at  oil  emd  gas  sites  and 


other  types  of  construction.  One  such 
difference  is  the  very  short  time  window 
in  which  construction  at  oil  and  gas 
sites  usually  occurs.  Most  of  the  studies 
that  EPA  relied  on  to  show  the  need  for 
regulating  small  construction  activity 
looked  at  residential  or  commercial 
construction.  It  is  important  for  EPA  to 
determine  whether  construction  at  oil 
and  gas  sites  is  sufficiently  different 
from  these  other  types  of  construction  to 
warrant  different  regulatory  treatment. 
EPA  has  decided  to  postpone  permitting 
requirements  for  small  construction  at 
oil  and  gas  sites  for  two  years  so  that 
there  is  adequate  time  for  all  the 
affected  parties  to  provide  information 
and  help  us  determine  how  to  best 
ensure  that  such  construction  does  not 
cause  sediment  and  erosion  problems 
and  that  these  sites  are  not  subject  to 
inappropriate  requirements.  Also,  as 
reflected  in  the  proposal.  EPA  plans  to 
use  this  time  to  assess  the  scope  of  33 
U.S.C.  1342(1){2)  and  other  storm  water 
provisions  of  the  Clean  Water  Act  with 
regard  to  storm  water  discharges  caused 
by  this  industry. 

Environmental  Impact 

EPA  received  conflicting  comments 
on  the  environmental  impact  of  oil  and 
gas  activity.  Some  commenters  claimed 
that  there  was  no  evidence  of  negative 
environmental  impacts  associated  with 
oil  and  gas  activities.  Other  commenters 
asserted  that  oil  and  gas  projects 
frequently  involved  logging,  grading, 
and  road  building,  and  that  these 
activities  were  conducted  without 
erosion  and  sediment  controls  and  were 
therefore  the  source  of  large  amounts  of 
sediment  deposition.  As  discussed 
above.  EPA  believes  the  two-year 
postponement  will  provide  time  to 
evaluate  these  opposing  assertions. 

Several  commenters  asserted  that 
their  State,  currently  requires  erosion 
and  sediment  (E&S)  controls  and  for  oil 
and  gas  operators  therefore  an  NPDES 
permit  is  unnecessary.  Other 
commenters  indicated  that  oil  and  gas 
construction  activity  ih  their  area 
occurred  without  any  E&S  controls.  EPA 
is  aware  that  some  States  have  good  E&S 
programs  in  place,  and  that  other  States 
do  not.  During  the  two-year 
postponement.  EPA  will  evaluate  State 
E&S  controls  related  to  oil  and  gas 
construction  activity  in  comparison  to 
requirements  that  would  be  imposed 
through  an  NPDES  permit. 

Economic  Impact 

A  number  of  commenters  asserted 
that  EPA  did  not  perform  an  economic 
analysis  on  the  Phase  II  rule's  effect  on 
oil  and  gas.  the  national  economy,  and 
small  businesses.  EPA  published  an 
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extensive  economic  analysis  that  is 
described  in  the  Phase  II  rule.  EPA  did 
not  specifically  address  oil  and  gas 
because  the  information  we  considered 
at  that  time  suggested  that  most  oil  and 
gas  sites  would  disturb  less  than  one 
acre.  EPA's  decision  to  postpone  the 
construction  permit  requirements  for 
small  oil  and  gas  sites  is  partially  based 
on  the  information  that  we  became 
aware  of  since  publication  of  the  Phase 
II  nUe.  EPA  needs  the  additional  time  to 
thoroughly  consider  the  impact  of  the 
construction  requirements  on  the  oil 
and  gas  industry. 

Commenters  also  stated  that  EPA  did 
not  do  the  proper  evaluation  of  energy- 
related  production  activities  in 
accordance  with  Executive  Order  13211. 
Executive  Order  13211  was  issued  on 
May  22,  2001  which  was  well  after 
promulgation  of  the  Phase  II  rule. 
However,  in  the  spirit  of  this  Executive 
Order,  during  the  two  year 
postponement,  EPA  will  analyze  the 
question  of  whether  the  imposition  of 
storm  water  permitting  requirements  on 
construction  of  oil  and  gas  facilities  of 
one  to  five  acres  would  result  in  a 
significant  energy  impact. 

Common  Plan 

Commenters  asked  that  EPA  clarify 
how  the  "common  plan  of 
development"  applies  at  oil  and  gas 
sites,  so  they  would  know  the  extent  of 
applicability  of  the  two-year  permit 
postponement.  Where  construction 
activity  is  part  of  a  larger  common  plan 
of  development  or  sale  that  wrill  disturb 
five  acres  or  more,  the  two  year 
postponement  provided  for  in  this  final 
rule  does  not  apply.  The  primary 
concern  raised  by  commenters  was  that 
when  a  field  is  first  developed,  the 
producer  does  not  know  when,  where, 
and  how  many  wells  will  be  drilled. 

EPA  acknowledged  this  broader  issue 
of  what  constitutes  a  "common  plan"  in 
the  "Frequently  Asked  Questions" 
section  of  the  proposed  fact  sheet  for  the 
proposed  CGP.  EPA  stated  that  "If  you 
have  a  long  range  master  plan  of 
development  where  some  portions  of 
the  master  plan  are  a  conceptual  rather 
than  a  specific  plan  of  future 
development  emd  the  future 
•  construction  activities  would,  if  they 
occur  at  all,  happen  over  an  extended 
time  period,  you  may  consider  the 
'conceptional'  phases  of  development  to 
be  separate  'common  plans'  provided 
the  'conceptual  phase'  has  not  been 
funded  and  periods  of  construction  for 
the  physically  interconnected  phases 
will  not  overlap."  Fact  Sheet  for  the 
Issuance  of  a  NPDES  Permit.  (This 
proposed  fact  sheet  is  available  in  the 
official  public  docket  referenced  in  the 


Notice  of  Availability  for  Conmient  for 
the  proposed  CGP  at  67  FR  78116  (Dec. 
20.  2002).)  The  proposed  fact  sheet  goes 
on  to  describe  a  possible  example  in  the 
context  of  the  oil  and  gas  industry.  EPA 
plans  to  further  clarify  this  issue  when 
it  takes  final  action  on  the  proposed 
CGP. 

Exemption 

Many  commenters  reiterated  their 
belief  that  Congress  intended  CWA 
402(1)(2)  to  exempt  all  types  of 
activities,  including  construction, 
associated  with  oil  and  gas  exploration, 
production,  processing,  treatment,  or 
transmission.  EPA  recognizes  that  this 
issue  is,  and  has  been,  of  concern  to 
many  in  the  oil  and  gas  industry.  See, 
Appalachian  Energy  Group,  et  al.  v. 
EPA.  33  F.3d  319  (4th  Cir.  1994). 
Today's  action  is  limited  to  postponing 
permit  requirements  for  certain  oil  and 
gas  construction  activities  and,  in  this 
limited  context,  should  not  conflict  with 
these  commenters'  position.  Again,  as 
reflected  in  the  proposal,  EPA  plans  to 
use  the  two-year  extension  to  assess  the 
scope  of  33  U.S.C.  1342(1){2)  with  regard 
to  storm  water  discharges  caused  by  this 
industry. 

Differences  between  construction 
disturbing  five  or  more  acres  ("large" 
construction.  See  40  CFR 
122.26(b)(14)(x).)  and  construction 
distiirbing  one  to  five  acres  ("small" 
construction.  See  40  CFR  122.26(b)(15).) 

Several  commenters  believe  that  the 
two-year  postponement  should  apply  to 
large  construction  as  well  as  smaller 
sites.  Large  construction  has  been 
regulated  as  an  industrial  activity  under 
CWA  section  402(p)(2)  since  the 
promulgation  of  the  Phase  I  storm  water 
rule.  EPA  did  not  propose  to  take  any 
action  with  respect  to  large  construction 
activity  and  did  not  seek  comment  on 
this  issue.  The  Agency  declines  to 
respond  to  these  comments,  as  they  are 
outside  the  scope  of  the  action 
proposed. 

Transmission  facilities 

EPA  received  many  questions  about 
our  definition  of  "transmission 
facihties."  EPA  has  looked  at  the 
information  submitted  by  the  oil  and  gas 
industry  to  help  imderstand  what  types 
of  pipelines  should  be  considered 
"transmission  facilities."  For  the 
"purposes  of  today's  action,  the  term  "oil 
and  gas  exploration,  production, 
processing,  and  treatment  operations  or 
transmission  facilities"  includes 
gathering  lines,  flowlines,  feeder  lines, 
and  transmission  lines.  The 
construction  of  water  lines,  electrical 
utilities  fines,  etc.  as  part  of  the  oil  and 
gas  exploration,  production,  processing. 


treatment,  and  transmission  of  oil  and 
gas  are  also  included.  Transmission 
lines  are  typically  major  pipelines  [e.g., 
interstate  and  intrastate  pipelines)  that 
transport  crude  oil  and  natural  gas  over 
long  distances  and  are  large-diameter 
pipes  operating  at  relatively  high 
pressure.  Many  of  these  pipelines 
*  traverse  long  distances  and  disturb  over 
five  acres  (and  as  such,  are  covered  by 
EPA's  permitting  requirements  for  large 
construction  activity).  Pipelines  that 
transport  refined  petroleum  product  and 
chemicals  from  refineries  and  chemical 
plants  are  not  included  in  the  terms 
described  in  today's  rule  as  potentially 
eligible  for  the  two  year  postponement. 

One  commenter  requested  that  EPA 
clarify  in  its  final  rule  that  its  definition 
of  transmission  be  consistent  with  terms 
used  by  the  U.S.  Department  of 
Transportatioij  (DOT)  at  49  CFR  part 
192  (Transportation  of  Natural  and 
Other  Gas  by  Pipeline:  Minimum 
Federal  Safety  Standards).  Commenters 
also  asked  about  other  types  of  pipelines 
(i.e.,  distribution  lines).  Distribution 
lines  are  those  pipelines  that  deliver 
natural  gas  to  homes,  businesses,  etc. 
and  operate  at  relatively  low  pressures. 
EPA  does  not  consider  distribution  lines 
to  be  transmission  lines,  and  as  such, 
these  lines  are  not  included  in  the  terms 
described  in  today's  rule  as  potentially 
eligible  for  the  two  year  postponement. 
While  EPA  is  not  codifying  DOT 
definitions,  the  Agency  does  consider 
the  DOT'S  definitions  to  be  consistent 
with  EPA's  interpretation  of 
"transmission"  in  this  rulemaking. 

IV.  Today's  Action 

In  today's  action,  EPA  is  postponing 
imtil  March  10,  2005,  the  permit 
authorization  deadline  for  National 
Pollutant  Discharge  EUmination  System 
(NPDES)  storm  water  permits  for  oil  and 
gas  construction  activity  that  disturbs 
one  to  five  acres  of  land  and  sites 
disturbing  less  than  one  acre  that.are 
part  of  a  larger  common  plan  of 
development  or  sale  that  disturbs  one  to 
five  acres.  Since  January  2002,  EPA  has 
become  aware  that  close  to  30,000  oil 
and  gas  sites  may  be  affected  by  the 
Phase  II  storm  water  regulations.  In  the 
spirit  of  Executive  Order  13211,  which 
directs  EPA  to  consider  the  impact  of  its 
actions  on  energy-related  production 
activities,  the  Agency  believes  it  is 
important  to  review  this  new 
information  in  light  of  the  Phase  II  rule 
to  determine  the  impact  on  the  oil  and 
gas  industry.  During  the  two-year 
postponement  of  this  deadline,  EPA 
plans  to  gather  information  about  the 
area  of  land  disturbed  during 
construction  of  oil  and  gas  exploration 
and  production  facihties. 
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In  evaluating  the  impact  of  this 
action,  the  Agency  will  work  with 
States,  industry,  and  other  entities  to 
gather  and  evaluate  data  on  the 
development  and  use  of  appropriate 
best  management  practices  for  the  oil 
and  gas  industry.  As  part  of  today's 
action,  EPA  is  seeking  additional 
information  on  size,  location  and  other 
site  characteristics  to  better  evaluate 
compliance  costs,  as  well  as  technical 
and  cost  data  to  evaluate  best 
management  practices  appropriate  to 
controlling  storm  water  runoff  from  oil 
and  gas  starts.  EPA  will  also  evaluate 
the  applicability  of  the  exemption  at  33 
U.S.C.  1342(1)(2)  to  construction  activity 
at  oil  and  gas  exploration,  production, 
processing,  or  treatment  operations  or 
transmission  facilities.  EPA  will  use  the 
additional  data  and  analyses  produced 
during  the  two-year  period  to  determine 
the  appropriate  NPDES  requirements,  if 
any.  for  small  construction  of  oil  and 
gas  exploration  and  production 
facilities. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4.  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
-  information  collection  burden  under  the 


provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  It  merely 
postpones  implementation  of  an 
existing  rule  deadline. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information;  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq..  generally  requires 
an  agency  to  prepare  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jiuisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  based  on  SBA  size  standards; 
(2)  a  small  governmental  jiuisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
merely  postpones  the  permit 
authorization  deadline  for  oil  and  gas 
construction  activities  that  disturb  one 
to  five  acres. 


D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  biudensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meemingful  and 
timely  input  in  the  development  of  EPA 
regtilatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiues  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  This 
rule  does  not  impose  any  costs.  It 
merely  postpones  the  permit 
authorization  deadline  for  oil  and  gas 
construction  activities  that  disturb  one 
to  five  acres.  Thus,  today's  final  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  For 
the  same  reason,  EPA  has  determined  ' 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Thus,  today's  final  rule  is  not  subject  to 
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the  requirements  of  section  203  of 
UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  It  merely 
postpones  the  permit  authorization 
deadline  for  oil  and  gas  construction 
activities  that  disturb  one  to  five  acres. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

F.  Executive  Order  13175:  Consultation 
^and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled, 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribed  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  does  not  have  Tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  Tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  It 
merely  postpones  the  permit 
authorization  deadline  for  oil  and  gas 
construction  activities  that  disturb  one 


to  five  acres.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies'to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  ahematives 
considered  by  the  Agency.  This    • 
regulation  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  as  defined 
under  E.O.  12866. 

H.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  The  only  effect 
of  this  rule  is  to  delay  the  permit 
authorization  requirement  for  affected 
small  oil  and  gas  operations  by  two 
years.  As  noted  above,  EPA  will  use  the 
two-year  delay  to  analyze  the  broader 
question  of  whether  the  imposition  of 
storm  water  permitting  requirements  on 
construction  of  oil  and  gas  facilities 
disturbing  one  to  five  acres  would  result 
in  a  significant  energy  impact,  and  will 
factor  the  results  of  this  analysis  into  its 
final  determination  regarding 
appropriate  requirements  for  such 
facilities. 

/.  National  Technology  Transfer  And 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA").  Pub  L.  No.  104-113. 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activitifes 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 


sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standard  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  volimtary 
consensus  standards. 

This  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  March  10,  2003.  ^. 

List  of  Subjects  in  40  CFR  Part  122 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

Dated:  March  5,  2003. 
Christine  Todd  Wliitman, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

2.  Revise  §  122.26(e)(8)  to  read  as 
follows: 

§122.26    Storm  water  discharges 
(appUcat>te  to  Stats  NPDES  programs,  sae 
§123.25). 

***** 

(e)*  *  * 
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(8)  For  any  storm  water  discharge 
associated  with  small  construction 
activity  identified  in  paragraph  (b)(15)(i) 
of  this  section,  see  §122. 21(c)(1). 
Discharges  from  these  sources,  other 
than  discharges  associated  with  small 
construction  activity  at  oil  and  gas 
exploration,  production,  processing,  and 
treatment  operations  or  transmission 
facilities,  require  permit  authorization 
by  March  10,  2003.  unless  designated 
for  coverage  before  then.  Discharges 
associated  with  small  construction 
activity  at  such  oil  and  gas  sites  require 
permit  authorization  by  March  10,  2005. 
***** 

(FR  Doc.  03-5708  Filed  3-7-03;  8:45  am) 

BILUNG  COOE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0348;  FRL-7292-6] 

Aluminum  tris  (O-ethylphosphonate); 
Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  the  fungicide 
aluminum  tris  (O-ethylphosphonate) 
(fosetyl-Al)  in  or  on  onion,  green.  The 
Interregional  Research  Project  #4  (IR-4), 
Center  for  Minor  Crop  Management, 
Rutgers,  The  State  University  of  New 
Jersey,  681  U.  S.  Highway  #1  South. 
North  Brunswick,  NJ  08902-3390 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 

DATES:  This  regulation  is  effective 
March  10.  2003.  Objections  and  requests 
for  hearings,  identified  by  docket  ID 
number  OPP-2002-0348,  must  be 
received  on  or  before  May  9,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sidney  Jackson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-7610;  e-mail  address: 
Jackson .  sidney@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  this  action  might 
apply  to  certain  entities.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAIC  code  111) 

•  Animal  production  (NAIC  code 
112) 

•  Food  manufacturing  (NAIC  code 

311) 

•  Pesticide  manufacturing  (NAIC 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  To  determine  whether  you 
or  your  business  may  be  affected  by  this 
action,  you  should  carefully  examine 
the  applicability  provisions  in  OPP- 
2002-0348.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0348.  The  official  pubUc 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
ConBdential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nxmiber 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 


www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/TitIe_40/40cfrl  80_G0.html  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available      « 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  January  2, 
2003  (68  FR  103)  (FRL-7282-5).  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA.  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (PP  2E6366)  by  IR-4.  Center  for 
Minor  Crop  Management,  Rutgers,  The 
State  University  of  New  Jersey.  681  U. 
S.  Highway  #1  South.  North  Brunswick, 
NJ  08902-3390.  That  notice  included  a 
summary  of  the  petition  prepared  by 
Bayer  CropScience,  the  registrant. 

The  petition  requested  that  40  CFR 
180.415  be  amended  by  establishing  a 
tolerance  for  residues  of  the  fungicide 
fosetyl-Al,  aluminum  tris  (O- 
ethylphosphonate).  in  or  on  onion, 
green  at  10  parts  per  million  (ppm). 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  frtim  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 
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EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961.  November  26. 1997) 
(FRL-5754-7)*. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

'   Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA.  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
fosetyl-Al  on  onion,  green  at  10  ppm. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  on  fosetyl-Al  and 
considered  their  validity,  completeness, 
and  reliability  as  well  as  the 
relationship  of  the  results  of  the  studies 
to  human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
fosetyl-Al  are  discussed  in  the  Federal 
Register  of  August  18,  2000  (65  FR 
50431)  (FRL-6599-4)  as  well  as  the  no- 
observed-adverse-effect-level  (NOAEL) 
and  the  lowest-observed-adverse-effect- 
level  (LOAEL)  from  the  toxicity  studies 
reviewed.  Please  refer  to  this  document 
should  you  desire  detailed  toxicological 
information  on  fosetyl-Al. 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used.  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 


For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA.  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circiunstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  frt>m  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departxire  to  exposure  (MOEcancer  =  point 
of  departing/exposures)  is  calculated.  A 
svimmary  of  the  toxicological  endpoints 
for  fosetyl-Al  used  for  hiunan  risk 
assessment  is  discussed  in  Unit  III.  B.  of 
the  final  rule  on  fosetyl-Al  tolerances 
published  in  the  Federal  Register  on 
August  29.  2002  (67  FR  55339)  (FRL- 
7195-1). 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.415)  for  the 
residues  of  fosetyl-Al,  in  or  on  a  variety 
of  raw  agricultural  commodities. 
Residues  of  fosetyl-Al  are  currendy 
regulated  under  40  CFR  180.415(a)  in 
bushberry  subgroup,  and  juneberry. 
lingonberry.  and  salal,  at  40  ppm; 
caneberries,  fresh  ginseng  root, 
pineapple,  pineapple  fodder  and  forage 


at  0.1  ppm;  onions  (dry  bulb)  at  0.5 
ppm,  macadamia  nuts  at  0.2  ppm; 
cranberry  at  0.5  ppm;  fruit,  citrus,  group 
at  5.0  ppm;  pea,  succulent  at  0.3  ppm; 
tomatoes  and  bananas  at  3.0  ppm;  pome 
fruit  at  10  ppm;  cucurbit  vegetables 
group  at  15  ppm;  Avocados  at  25  ppm:   . 
hops,  dried  at  45  ppm;  brassica  (cole) 
leafy  vegetables  group  at  60  ppm;  • 

strawberries  at  75  ppm;  turnip,  roots  at 
15  ppm;  tiimip.  tops  at  40  ppm;  and 
leafy  vegetables  (except  brassica 
vegetables)  gfoup  at  100  ppm.  Time- 
limited  tolerances  associated  with  a 
section  18  request  for  the  residues  of 
fosetyl-Al  have  been  granted  in/on  peas, 
succulent  at  1 .0  ppm  under  40  CFR 
180.415(b)  which  expired  September  31, 
2000.  Additionally,  tolerances  are 
established  in  40  CFR  180.415(c)  for    ' 
residues  of  fosetyl-Al  in/on  asparagus  at 
0.1  ppm  and  grapes  at  10  ppm  in 
conjunction  with  regional"  registrations. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
fosetyl-Al  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposiu*.  No  appropriate 
endpoint  attributable  to  a  single 
exposure  (dose)  of  fosetyl-Al  was   • 
identified  from  the  oral  toxicity  studies 
including  developmental  toxicity 
studies^in  rats  and  rabbits.  Therefore. 
fosetyl-Al  is  not  expected  to  pose  an 
acute  risk. 

ii.  Chronic  exposure.  In  conducting 
this  chlonic  dietary  risk  assessment,  the 
Dietary  Exposure  Evaluation  Model  ' 
(DEEM)  analysis  evaluated  the 
individual  food  consumption  as' 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFU)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
foUqwing  assumptions  were  made  for 
the  chronic  exposure  assessments:  The 
Tier  1  (assmning  tolerance  level 
residues  and  100%  crops  treated  for  all 
commodities)  chronic  dietary  exposure 
assessment  was  conducted  for  all 
supported  fosetyl-Al  food  uses.  Chronic 
dieteury  exposure  estimates  were 
provided  for  the  general  U.S.  population 
and  various  population  subgroups. 

iii.  Cancer.  The  Agency  concludes 
that  pesticidal  use  of  fosetyl-Al  is 
unlikely  to  pose  a  carcinogenic  hazard 
to  humans.  Therefore,  a  cancer  dietary 
exposure  analysis  for  fosetyl-Al  was  not 
performed. 

2.  Dietary  exposure  from  drinking 
water.  Fosetyl-Al  is  not  expected  to 
reach  ground  water  or  surface  water 
under  most  conditions. 
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Based  on  screening  models,  FQPA 
Index  Reservoir  Screening  Tool  (FIRST) 
and  Screening  Concentrations  in 
Ground  Water  (SCI-GROW),  the 
estimated  environmental  concentrations 
(EECs)  of  fosetyl-Al  for  acute  exposures 
4re  estimated  to  be  0.0086  parts  per 
billion  (ppb)  for  surface  water  and  0.006 
p^b  for  ground  water.  The  EECs  for 
chronic  exposiu^s  are  estimated  to  be 
0.00003  ppb  for  surface  water  and  0.006 
ppb  for  ground  water. 

3.  From  non-dietary  exposure. 
Fosetyl-Al  is  currently  registered  for  use 
on  the  following  residential  non-dietary 
sites:  Lawn,  turf,  and  ornamental  plants 
under  the  brand  names  CHIPO®  Aliette 
WDG  and  Aliette®  HG.  CHIPO®  Aliette 
WDG  is  sold  to  professional  applicators 
only,  which  includes  lawn  care 
operators  (LCO).  Because  all  residential 
uses  of  CHIPO®  Aliette  WDG  are 
applied  by  the  LCO,  a  residential 
applicator  exposure  assessment  for  this 
product  was  not  performed.  Short-  and 
intermediate-term  dermal,  inhalation, 
and  oral  exposures  to  fosetyl-Al  may 
occur  from  residential  handling/ 
postapplication  activities. 

For  a  detailed  discussion  of  fosetyl-Al 
risk  assessment,  see  Unit  III.  C.  3.  of  the 
final  rule  on  fosetyl-Al  tolerances 
published  in  the  Federal  Register  on 
August  29,  2002  (67  FR  55339). 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(h)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fosetyl-Al  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  fosetyl- 
Al  does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fosetyl-Al  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26. 
1997). 


D.  Safety  Factor  for  Infants  and 
Children 

1 .  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 

.threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  developmental  and  reproductive 
toxicity  data  did  not  indicate  increased 
quantitative  or  qualitative  susceptibility 
of  rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  fosetyl-Al  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  sarety  factor  to 
protect  infants  and  children  should  be 
reduced  to  IX.  The  FQPA  factor  was 
reduced  because  the  toxicology  data 
base  is  complete;  the  developmental  and 
reproductive  toxicity  data  did  not 
indicate  increased  quantitative  or 
qualitative  susceptibility  of  rats  or 
rabbits  to  in  utero  and/or  postnatal 
exposure;  a  developmental 
neurotoxicity  study  is  not  required  by 
the  Agency;  and  the  exposure 
assessment,  which  assumes  the 
theoretical  maximum  residue 
contribution  will  not  underestimate  the 
potential  dietary  (food  and  water)  and 
non-dietary  exposures  for  infants  and 
children  resulting  from  the  use  of 
fosetyl-Al. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  drinking  water  level  of 
concerns  (DWLOC)  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  oh 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 


available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPA  are  used  to  calculate 
DWLOCs:  2  liter  (L)/70  kg  (adult  male), 
2L/60  kg  (aduh  female),  and  lL/10  kg 
(child).  Default  body  weights  and 
drinking  water  consumption  values  vary 
on  an  individual  basis.  This  variation 
will  be  taken  into  account  in  more 
refined  screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  siufaee  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposiu-e  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future.  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1 .  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
estimates  from  dietary  consumption  of 
fosetyl-Al  (food  and  drinking  water). 
However,  no  appropriate  endpoint 
attributable  to  a  single  dose  (exposine) 
was  identified  in  oral  toxicity  studies 
for  fosetyl-Al.  Therefore.  fosetyl-Al  is 
not  expected  to  pose  an  acute  risk. 

2.  chronic  risk.  The  chronic  aggregate 
risk  assessment  takes  into  account 
average  exposure  estimates  from  food, 
drinking  water,  and  residential  uses. 
However,  based  on  the  use  pattern,  no 
chronic  residential  exposures  are 
expected.  Therefore,  the  chronic 
aggregate  risk  assessment  will  consider 
exposure  from  food  and  drinking  water 
only.  Chronic  risk  estimates  resulting 
frbm  aggregate  exposiue  to  fosetyl-Al  in 
food  and  water  are  below  Agency's  LOC. 

Using  the  exposure  assumptions 
described  in  this  unit  for  chronic 
exposure.  EPA  has  concluded  that 
exposure  to  fosetyl-Al  from  food  will 
utilize  4%  of  the  cPAD  for  the  U.S. 
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population,  5%  of  the  cPAD  for  infants 
and  8%  of  the  cPAD  for  children  1-6 
years  old.  subpopulation  at  greatest 
exposure.  Based  the  use  pattern,  chronic 
residential  exposure  to  residues  of 


fosetyl-Al  is  not  expected.  In  addition, 
there  is  potential  for  chronic  dietary 
exposine  to  fosetyl-Al  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  siuface 


water  and  ground  water.  EPA  does  not 
expect  th0  aggregate  exposure  to  exceed 
100%  of  the  cPAD.  as  shown  in  Table 
1  of  this  unit: 


Table  1.— DWLOCs  for  Chronic  (Non-Cancer)  Exposure  to  fosetyl-Al 


Population  Sut)group^ 


U.S.  Population  

Children  (1-6  years  oJd)  .. 
All  infants  (<  1  year  old)  .. 
Female  (13-50  years  okJ) 


cPAD  mg/ 
kg/day 


2.5 
2.5 
2.5 
2.5 


%cPAD 
(Food) 


Surtace 

Ground      I 

Chronic 

Water  EEC 

Water  EEC   , 

DWLOC 

(ppb)2 

(ppb)2 

(PPb)=» 

4 

oW)03 

0.006 

84.000 

8 

0.00003 

0.006 

23.000 

5 

0.00003 

0.006 

24,000 

3 

0.00003 

0  006  ' 

73.000 

1  Within  each  of  these  subgroups,  the  subpopulation  with  the  highest  food  exposurehaving  an  adequately  representative  numt)er  of  samples 
was  selected.  Default  body  weights  are:  General  U.  S.  population,  70  kg;  females  (13  plus  years  old),  60  kg;  and.  All  Infants/Children,  10  kg. 

2  Estimate  for  the  highest  use  rate  was  chosen.  ^  ^  .    „  ,^    x,       /, 

3  DWLOC  iiigfL)  =  (Maximum  water  exposure  (mg/kg/day)  X  body  w1  (kg)  divided  by  (10  ^  mg/\ig)  X  water  consumed  daily  (L/day)].  ng/L  = 
parts  per  billkxi.  Default  daily  drinking  rates  are  2  L/day  for  Adults  and  1  L/day  for  Infants/Children. 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

The  short-term  aggregate  risk 
assessment  estimates  risks  likely  to 
result  from  1  to  30  day  exposure  to 
fosetyl-Al  residues  from  food,  drinking 
water,  and  residential  pesticide  uses. 
High-end  estimates  of  residential 
exposure  are  used  in  the  short-term 
assessment,  while  average  values  are 
used  for  food  and  drinking  water 
exposure  (i.e.  chronic  exposures). 

A  short-term  risk  assessment  is 
required  for  adults  because  there  is  a 
residential  handler  inhalation  exposure 


scenario.  In  addition,  a  short-term  risk 
assessment  is  required  for  infants  and 
children  because  there  is  a  residential 
post-application  oral  exposure  scenario. 
As  no  short-  or  intermediate-term 
dermal  endpoint  was  established,  there 
is  no  dermal  component  to  these 
aggregate  risk  assessments. 

Fosetyl-Al  is  ciuxently  registered  for 
use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  fosetyl-Al. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures.  EPA  has  concluded  that  food 
and  residential  exposines  aggregated 


result  in  aggregate  MOEs  of  3,300  for 
adults,  570  for  children  ages  1-6  years 
old,  and  650  for  all  infants  <  1  year  old. 
These  aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  aggregate 
exposure  to  food  and  residential  uses.  In 
addition,  short-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  fosetyl-Al  in  ground 
water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  Table  2  of  this  unit: 


Table  2.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  fosetyl-Al 


Population  Sut>group 


Adults  

Children  (1-6  years  old) 
All  infants  (<1  year  old)  . 


Aggregate 
MOE  (Food 
+  Residen- 
tial)' 


3,300 
570 
650 


Aggregate 

Level  of 

Concern 

(LOC)2 


100 
100 
100 


Surface 

Water  EEC 

(ppb)3 


Ground 

Wafer  EEC 

(ppb)3 


Short-Tenn 

DWLOC 

(ppb)« 


-1- 


0.00003 
0.00003 
0.00003 


0.006 


0.006  i 
0.006  i 


102.000 
25,000 
25.000 


1  Aggregate  MOE  =  [NOAEL  (300  mg/kg/day)  -^  (Avg  Food  Exposure  +  Residential  Exposure)) 

2  The  LOC  is  100,  based  on  interspecies  and  intraspecies  safety  factors  totaling  100. 

3  The  crop  producing  the  highest  level  was  used.  .,,..„>       ,    , 

4  DWLOC(ng/L)  =  [Maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)  -r  water  consumption  (L)  x  10  '  mg/jig] 
For  adults,  a  70  kg  body  weight  was  used,  for  children,  10  kg. 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposiue 
plus  chronic  expostue  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

An  intermediate-term  risk  assessment 
was  not  performed  since  adult 
residential  handler  scenarios  are  not 
expected  to  occur  for  longer  than  a 
short-term  timeframe  (more  than  30 
days  of  continuous  exposure)  and 
intermediate-term  exposure  is  not  likely 


to  occur  for  infants  and  children 
(residential  post-application  oral 
exposure  scenario)  because  fosetyl-Al 
has  a  very  short  half-life  (less  than  3 
hoius  in  aerobic  soil). 

5.  Aggregate  cancer  risk  for  U.S. 
population.  The  Agency  concludes  that 
pesticidal  uses  of  fosetyl-Ai  are  not 
likely  to  pose  a  carcinogenic  hazard  to 
himians.  Therefore,  an  aggregate  cancer, 
risk  assessment  was  not  performed. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 


that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  fosetyl-Al 
residues. 

rV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method  is 
available  for  enforcement  of  the 
proposed  tolerances  in/on  onion,  green. 
The  method  is  Method  I  in  PAM  II. 
which  uses  diazomethane  as  the 
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methylating  agent  and  quantitation  of 
fosetyi-Al  by  GC/FPD.  The  method  may 
be  requested  from:  Francis  Griffith, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center, 
Environmental  Protection  Agency.  701 
Mapes  Road,  Fort  Gebrge  G.  Mead.  MD 
20755-5350;  telephone  number:  (410) 
305-20905;  e-mail  address: 
griffith.francis@epa.gov. 

B.  International  Residue  Limits 

There  is  no  established  or  proposed 
maximum  residue  limit  (MRL)  or 
tolerance  for  fosetyl-Al  in  or  on  onion, 
green  for  Canada.  Mexico,  or  Codex. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  fosetyl-Al,  aluminum  tris 
(O-ethylphosphonate),  in  or  on  onion, 
green  at  10  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
nie  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  bemade. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0348  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  9,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 


the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rin.104.  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 


Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0348.  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  12(X)  Pennsylvania  Ave..  NW., 
Washington.  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  youir 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statuatory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
imder  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 


Federal  Register /Vol.  68,  No.  46 /Monday.  March  10.  2003 /Rules  and  Regulations 


11335 


unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-^).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 


include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408{n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
■  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 


Vm.  Congressional  Review  Ad 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultxu-al  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28.  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 

371. 

2.  Section  180.415  is  amended  by 
alphabetically  adding  an  entry  for 
"Onion,  green"  to  the  table  in  paragraph 
(a)  to  read  as  follows: 

§  1 80.41 5    Aluminum  tris  (O- 
ethylphosphonate);  tolerance  for  residues. 

(a)     *     *     * 


Commodity 


Onion,  green 


Parts  per  million 


10.0 


Expiration/Rev- 
ocation Date 


None 


***** 

[FR  Doc.  03-5616  Filed  3-7-03;  8:45  am] 
BILUNG  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  (S-431 ;  MM  Docket  No.  01-254;  RM- 
10264;  RM-10375;  RM-10376] 

Radio  Broadcasting  Services;  Atoka, 
Haileyville  and  Clayton,  OK 

agency:  Federal  Communications 
Commission. 


action:  Final  rule. 


SUMMARY:  This  document  dismisses  a 
petition  for  rule  making  filed  at  the 
request  of  Maurice  Salsa  ("Salsa") 
proposing  the  allotment  of  FM  Channel 
290A  at  Atoka,  Oklahoma,  as  that 
community's  second  local  FM 
transmission  service  (RM-10264).  See 
66  FR  52733,  October  17.  2001.  In 
response  to  a  coimterproposal  filed  on 
behalf  of  Keystone  Broadcasting,  this 
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document  allots  Channel  290A  to 
Haileyville,  Oklahoma,  as  that 
community's  first  local  aural 
transmission  service  (RM-10375). 
Additionally,  this  document  dismisses 
an  interrelated  petition  for  rule  making 
filed  by  Linda  Crawford  ("Crawford") 
requesting  the  allotment  of  FM  Channel 
289A  to  Clayton,  Oklahoma,  as  that 
community's  first  local  aural 
transmission  service  (RM-10376).  Salsa 
and  Crawford  withdrew  their  interests 
at  Atoka  and  Clayton,  Oklahoma, 
respectively,  in  this  proceeding  and 
were  dismissed.  Coordinates  used  for 
Channel  290A  at  Haileyville,  Oklahoma, 
are  34-56-29  NL  and  95-34-20  WL, 
representing  a  site  restriction  9.7 
kilometers  (6.0  miles)  north  of  the 
community.  With  this  action,  this 
docketed  proceeding  is  terminated. 
DATES:  Effective  April  4.  2003.  A  filing 
window  for  Channel  290A  at 
Haileyville,  Oklahoma,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  the  allotment  for  auction  will 


be  addressed  by  the  Commission  in  a 
subsequent  Order. 

ADDRESSES:  Federal  Conununications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Nancy  Joyner,  Media  Bureau,  (202)  418- 
2180. 

SUPPLEMENTARY  INFORMATKW:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-254, 
adopted  February  12,  2003,  and  released 
February  18,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street,  SW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  Qualtex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893. 


List  of  Subjects  in  47  CFR  PaH  73 

Radio,  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Haileyville, 
Channel  290A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau.  * 

IFR  Doc.  03-5337  Filed  3-7-03:  8:45  am) 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  340 
[Docket  No.  03-031-1] 

Field  Testing  of  Plants  Engineered  To 
Produce  Pharmaceutical  and  industrial 
Compounds 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Request  for  comments. 

SUMIMARY:  The  Animal  and  Plant  Health 
Inspection  Service  is  providing 
information  to  the  public  on  technical 
aspects  of  its  biotechnology  regulatory 
program  as  it  relates  to  permit 
conditions  for  field  testing  plants  that 
have  been  genetically  engineered.  The 
Agency  is  also  seeking  public  comment 
on  ways  to  improve  specific  aspects  of 
its  program.  The  specific  topics  on 
which  we  are  seeking  comment  include 
permit  confinement  measures, 
procedures  to  verify  compliance,  and 
ways  to  enhance  the  transparency  of  the 
permitting  system. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  May  9, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-031-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-031-1.  If  you 
use  e-mail,  address  yovn  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  yoin  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  yoin  message  and  "Docket 
No.  03-031-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 


room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  is     ^ 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Bech,  Acting  Director, 
Regulatory  Policy  Division, 
Biotechnology  Regulatory  Services, 
APHIS,  4700  River  Road  Unit  133, 
Riverdale,  MD  20737-1236;  (301)  734- 
7324. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Coordinated  Framework  for 
Regulation  of  Biotechnology,  issue*  by 
the  Ofiice  of  Science  and  Technology 
Policy  in  1986  (51  FR  23302),  describes 
the  authorities  the  Federal  GovenUnent 
uses  to  ensvu^  that  the  development, 
testing,  and  use  of  the  products  of 
biotechnology  occur  in  a  manner  that  is 
safe  for  plant  and  animal  health,  human 
health,  and  the  environment.  The 
statutes  include  those  administered  by 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS),  the  Food  and  Drug 
Administration  (FDA),  and  the 
Environmental  Protection  Agency. 

Under  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772),  the  Secretary  of 
Agricultine  may  prohibit  or  restrict  the 
importation,  entry,  or  movement  in 
interstate  commerce  of  any  plant,  plant 
product,  biological  control  organism, 
noxious  weed,  article,  or  means  of 
conveyance,  if  the  Secretary  determines 
that  the  prohibition  or  restriction  is 
necessary  to  prevent  the  introduction  or 
the  dissemination  of  a  plant  pest  into 
the  United  States.  The  Secretary's 
authority  under  the  Plant  Protection  Act 
has  been  delegated  to  the  Administrator 
of  APHIS. 

Under  that  authority,  APHIS 
administers  regulations  in  7  CFR  part 
340,  "Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engingering  Which  Are  Plant 


Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests."  Part  340 
(referred  tot)elow  as  the  regulations) 
governs  the  introduction  (importation, 
interstate  movement,  or  release  into  the 
environment)  of  any  organism  or 
product  altered  or  produced  through 
genetic  engineering  that  is  a  plant  pest 
or  that  there  is  reason  to  believe  is  a 
plant  pest,  or  any  product  which 
contains  such  an  organism,  or  any 
organism  that  is  unclassified  and/or  - 
whose  classification  is  imknown.  The 
regulations  refer  to  such  organisms  as 
"regulated  articles." 

With  certain  limited  exceptions,  the 
importation  or  interstate  movement  of 
any  regulated  article  is  prohibited 
unless  that  movement  is  authorized  by 
a  permit  issued  by  APHIS.  Similarly,  the 
release  into  the  environment  of  any 
regulated  article  is  likewise  prohibited 
imless  the  release  is  authorized  by  a 
permit  or,  for  specific  classes  of 
regulated  articles,  the  Administrator  has 
been  notified  of  the  release  in 
accordance  with  §  340.3  of  the 
regulations,  which  provides  for  the  use, 
under  certain  circiunstances,  of  a 
streamlined  permitting  procedure  called 
notification. 

Field  test  permits  include  detailed 
descriptions  of  the  conditions  under 
which  the  permit  is  issued.  These 
conditions  address  movement  of  the 
regulated  articles  to  the  field  test  site, 
conduct  of  the  field  test,  and  then  any 
movement  of  the  regulated  articles  to 
facilities  where  the  compoimds  of 
interest  are  extracted.  Section  340.8  of 
the  regulations  provides  specific 
container  requirements  for  the 
movement  of  regulated  articles.  Other 
conditions  are  designed  to  confine  the 
regulated  articles  to  the  test  site  during 
the  test  and  ensure  that  they  do  not 
persist  in  the  environment  beyond  the 
conclusion  of  the  field  test.  APHIS  will 
continue  to  require,  on  a  case-by-case 
basis,  that  applicants  submit  additional 
protocols  for  review  and  approval  when 
such  protocols  are  deemed  to  be 
pertinent  to  the  applicant's  compliance 
with  the  regulations.  Permit  conditions 
also  cover  the  period  after  harvest  when 
the  test  site  is  monitored  for  any 
volimteer  plants  (plants  originating  fexim 
seeds  of  the  crop  planted  the  previous 
season).  APHIS  officers  inspect  field  test 
sites,  audit  records,  and  review  field 
data  repjorts  to  verify  compliance. 
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The  APHIS  Biotechnology  Permitting 
Program  is  a  flexible  system  that  allows 
the  Agency  to  tailor  permit  conditions 
to  address  new  information,  technical 
innovations,  and  experience  gained 
from  compliance  monitoring,  as  well  as 
feedback  from  the  public.  This 
flexibility  enables  the  Agency  to  address 
new  advances  in  science  that  affect 
current  and  future  uses  of  the 
technology  with  genetically  engineered 
plants. 

In  the  past,  most  field  testing  has  been 
done  with  plants  engineered  to  achieve 
agronomic  improvements,  such  as 
resistance  to  diseases  and  pests  or 
tolerance  to  specific  herbicides. 
Recently,  however,  a  small  number  of 
field  tests  have  been  authorized  for 
plants  engineered  to  produce 
compounds  that  are  intended  for 
pharmaceutical  uses.  APHIS  authorized 
over  1.000  field  tests  during  2002.  of 
which  fewer  than  20  were  for  field  tests 
of  plants  engineered  to  produce 
pharmaceutical  compounds.  In  2002. 
approximately  130  acres  of 
pharmaceutical  producing  plants  were 
planted  in  experimental  field  tests  at  34 
sites.  Most  of  these  test  sites  were  less 
than  5  acres.  It  is  anticipated,  however, 
that  the  number  of  requests  for  permits 
for  field  tests,  and  the  scale  of 
production,  will  increase  significantly 
over  the  next  few  years. 

Very  few  permits  have  been  issued  to 
date  for  plants  in  which  the 
modification  was  made  for  the 
expressed  intent  of  producing  an 
industrial  compound.  However,  as  with 
plants  engineered  to  produce 
pharmaceutical  compounds,  we 
anticipate  an  increase  in  requests  for 
field  tests  of  these  types  of  plants. 
"Industrial"  plants  include  those 
genetically  engineered  plants  that  are 
not  intended  for  use  as  food  or  feed,  but 
rather  are  intended  to  produce 
compounds  that  will  be  extracted  for 
industrial  uses.  The  range  of  potential 
uses  of  such  substances  includes,  for 
example,  applications  in  detergent 
manufacturing,  paper  production, 
mineral  recovery,  or  in  purely 
experimental  research. 

U.  Changes  in  the  Permit  Conditions  for 
2003 

APHIS  is  modifying  its  permit 
conditions  and  administrative 
procedures  from  those  APHIS  used  in 
2002.  An  example  of  a  complete  permit, 
with  all  conditions,  can  be  viewed  on 
the  Internet  at  http:// 
www.aphis.usda.gov/ppq/biotech/pdf/ 

sample permit.pdf.  Some  of  the 

changes  are  related  to  scientific  issues  to 
achieve  confinement,  whereas  other 
changes  are  related  to  ways  APHIS 


administers  the  program.  For  all  of  the 
conditions  described  below,  APHIS  will 
consider  variances  proposed  by 
applicants  if  they  are  appropriate  for  the 
specific  case. 

1 .  APHIS  will  institute  the  following 
changes  in  conditions  for  all  plant 
species  engineered  to  produce 
pharmaceutical  and/or  industrial 
compounds  field  tested  under  permit. 

A.  APHIS  will  increase  the  size  of  the 
perimeter  fallow  zone  (not  in 
production)  around  the  field  test  site 
from  25  to  50  feet.  This  measure  is 
designed  to  ensure  that  test  plants  are 
not  inadvertently  commingled  with 
plants  to  be  used  for  food  or  feed. 
APHIS  currently  prohibits  the  use  of  the 
field  test  site  and  its  perimeter  fallow 
zone  to  be  used  to  produce  food  or  feed 
crops  during  the  tests.  APHIS  is 
increasing  the  size  of  the  perimeter 
fallow  zone  around  the  test  site  to  allow 
farm  machinery  to  move  around  the  site 
and  yet  still  prevent  physical  mixing  of 
the  regulated  plants  with  surrounding 
plants  that  may  be  used  for  food  or  feed. 

B.  APHIS  will  restrict  the  production 
of  food  and  feed  crops  at  the  field  test 
site  and  perimeter  fallow  zone  in  the 
following  season  in  cases  where  there  is 
a  potential  for  volunteer  plants  to  be 
inadvertently  harvested  with  the 
following  crop. 

C.  APHIS  will  require  that  planters 
and  harvesters  be  dedicated  to  use  in 
the  pesmitted  test  site(s)  for  the  duration 
of  the  tests.  In  addition,  while  tractors 
and  tillage  attachments,  such  as  disks, 
plows,  harrows,  and  subsoilers,  do  not 
have  to  be  dedicated,  they  must  be 
cleaned  in  accordance  with  protocols 
approved  by  APHIS  (see  item  Il.l.E 
below).  To  ensure  the  regulated  articles 
are  not  inadvertently  removed  from  the 
site,  APHIS  authorization  will  be 
required  before  the  machinery  is  used 
elsewhere. 

D.  APHIS  will  require  the  use  of 
dedicated  facilities  for  the  storage  of 
equipment  and  regulated  articles  for  the 
duration  of  the  field  test.  Facilities  must 
be  cleaned  according  to  APHIS- 
approved  protocols  prior  to  general  use 
of  the  facilities. 

E.  APHIS  will  require  cleaning 
procedures  to  be  submitted  and 
approved  to  minimize  the  risk  of  seed 
movement  by  field  operations  or 
equipment  (movement  of  seed  on  tires 
of. tractors,  etc.)  from  the  authorized  test 
site. 

F.  APHIS  will  require  procedures  to 
be  submitted  and  approved  for  seed 
cleaning  and  drying  in  order  to  confine 
the  plant  material  and  minimize  the  risk 
of  seed  loss  or  spillage. 


G.  APHIS  will  require  the  permittee  to 
implement  an  approved  training 
program  to  ensure  that  personnel  are 
prepared  to  successfully  implement  and 
comply  with  permit  conditions. 

2.  APHIS  will  institute  the  following 
changes  in  field  test  permit  conditions 
for  pharmaceutical  com. 

A.  APHIS  will  require  that  there  will 
be  no  corn  grown  within  1  mile  (5,280 
feet)  of  the  field  test  site  throughout  the 
duration  of  any  field  test  which  involves 
open-pollinated  com.  This  establishes  a 
physical  isolation  distance  that  is 
eightfold  greater  than  the  isolation 
distance  required  for  the  production  of 
foundation  seed  (660  feet).  When  pollen 
flow  is  controlled  by  placing  bags 
around  the  corn  tassels,  there  will  be  no 
other  corn  within  2,640  feet  of  the  field 
test  site,  and  the  pharmaceutical  corn 
must  be  planted  no  less  than  28  days 
before  or  28  days  after  any  com  growing 
in  a  zone  extending  from  2,640  to  5,280 
feet  from  the  field  test  site,  ensuring 
there  is  no  overlap  in  anthesis. 

B.  With  the  establishment  of  isolation 
distances  of  1  mile  for  open-pollinated 
corn  and  one-half  mile  for  controlled 
pollination  corn  field  tests,  APHIS  will 
not  allow  the  use  of  border  rows  to 
reduce  these  isolation  distances.  APHIS 
believes  that  other  methods  are 
available  and  do  not  pose  the 
difficulties  inherent  in  using  border 
rows.  For  example,  by  eliminating  the 
use  of  border  rows/buffer  strips,  there 
will  be  a  reduction  in  the  amount  of 
plant  material  that  must  be  disposed  of 
after  the  field  test  is  terminated  (border 
rows  are  handled  the  same  as  the 
regulated  article,  as  their  proximity  to 
the  plots  make  them,  possible  pollen 
recipients).  This  should  reduce  the 
possibility  of  inadvertent  mixing  of 
regulated  articles  with  nonregulated 
plant  material. 

in.  Compliance 

In  order  to  ensure  compliance  with 
the  regulations,  as  well  as  all  permit 
conditions,  APHIS  will  increase  the 
number  of  field  site  inspections  during 
the  upcoming  growing  season  to 
correspond  with  critical  times  relevant 
to  the  confinement  measures.  Examples 
might  include  inspection  at  the  pre- 
planting  stage  to  evaluate  the  site 
location;  at  the  planting  stage  to  verify 
site  coordinates  and  adequate  cleaning 
of  planting  equipment;  at  midseason  to 
verify  reproduction  isolation  protocols 
and  distances;  at  harvest  to  verify 
cleaning  of  equipment  and  appropriate 
storage;  at  post-harvest  to  verify  cleanup 
at  the  field  site;  and  for  the  following 
growing  season,  inspections  will  be 
timed  to  ensure  that  regulated  articles 
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do  not  persist  in  the  enviroiunent.  For 
example,  a  field  test  may  have  five 
inspections  during  the  growing  season 
and  two  additional  inspections  post- 
harvest;  however  APHIS  may  inspect 
more  frequently  in  some  cases. 

The  permittee  must,  as  always, 
maintain  records  of  activities  related  to 
meeting  the  permitting  conditions. 
APHIS  will  increase  the  auditing  of  the 
permittee's  records  to  verify  that 
required  permit  conditions  were 
accomplished.  APHIS  will  continue  to 
require  permittees  to  regularly  inspect 
sites  and  maintain  accurate  records  that 
will  be  available  for  APHIS  auditing. 
The  permittee  will  be  required  to  record 
all  efforts  undertaken  to  meet  the 
confinement  protocols  and  other  permit 
conditions.  Some  of  this  information 
will  be  related  to  agronomic  information 
(i.e.,  detasselling,  pollination  time  of 
test  crop,  pollination  time  of 
surrounding  crops,  etc.).  Frequent 
APHIS  audits  will  enable  the  Agency  to 
identify  any  discrepancies  and  mitigate 
any  potential  adverse  effects. 

IV.  Information  to  the  Public — 
Transparency 

Transparency  of  the  regulatory  system 
and  informafion  about  its  effectiveness 
are  essential  ingredients  for  informed 
dialogue  with  the  public.  APHIS 
believes  that  effective  communication 
and  dialogue  with  interested  parties  and 
the  public  are  necessary  to  enable 
continued  refinement  of  its  regulatory 
system  and  help  instill  confidence  in 
the  safety  of  field  testing. 

APHIS  recognizes  the  need  to  provide 
relevant  and  timely  information  to  the 
public  on  all  aspects  of  the  regulations, 
including  information  on  APHIS 
authorizations  for  field  testing.  APHIS  is 
responding  to  the  increased  public 
interest  in  the  types  of  genetically 
engineered  plants  that  are  being 
developed  for  potential  use  in  medical, 
veterinary,  food  processings  and  other 
applications  in  addition  to  the  more 
traditional  uses  in  plant  variety 
development  for  growers. 

For  example,  APHIS  provides 
information  on  its  website  on  field  tests 
the  Agency  has  authorized  and  also 
those  pending  authorization.  In  light  of 
increased  public  interest  in  the  types  of 
confinement  standards  APHIS  uses  for 
field  tests  of  plants  engineered  to 

Sroduce  pharmaceutical  compoimds, 
le  Agency  posted  a  letter  to  potential 
permit  applicants  regarding  such 
standards  on  its  website  [http:// 
www.aphis.usda.gov/ppq/biotech/pdf/ 

pharma  2000.pdf). 

In  addition,  FDA,  in  collaboration 
with  APHIS'S  Biotechnology  Regulatory 
Services  and  Center  for  Veterinary 


Biologies,  recently  published  draft 
guidance  for  scientific  questions  and 
information  to  be  considered  during 
development  of  a  protein 
pharmaceutical  in  a  genetically 
engineered  crop  (see  67  FR  57828, 
published  September  12,  2002).  The 
document  outlines  manufactiu-ing  and 
pre-clinical  considerations  for  such  . 
products  in  addition  to  the  stringent 
procedures  for  drug  and  biologic 
approval  under  the  Federal  Food,  Dmg, 
and  Cosmetic  Act  (21  U.S.C.  301  et  seq.) 
and  the  Vims-Serum-Toxin  Act  (21 
U.S.C.  151  ef  seq.).  In  the  coming 
months,  the  agencies  will  respond  to 
comments  received  regarding  the  notice. 
This  Federal  Register  notice  is  a  step 
in  our  program  to  increase  awareness 
and  establish  effective  dialogue  about 
APHIS'  regulatory  program  and  the 
permit  system.  APHIS  anticipates 
providing  further  opportunities  for 
public  involvement  in  coming  months 
as  the  Agency  continues  to  evaluate  its 
regulatory  program. 

V.  Issues  for  Comment 

1.  As  explained  above,  APHIS  is 
taking  steps  to  increase  transparency  of 
its  regulatory  approach  to  plants 
engineered  to  produce  pharmaceutical 
and  industrial  compounds.  APHIS  seeks 
comment  on  additional  measures  that 
the  Agency  can  take  or  employ  to 
increase  transparency  and  to  enhance 
the  flow  of  information  to  interested 
parties  and  the  public. 

2.  APHIS  seeks  comment  on 
alternative  procedures,  and  the 
scientific  data  or  technical  rationale  on 
which  they  are  based,  for  ensiuing 
adequate  confinement  for  field  tests. 

3.  APHIS  seeks  comment  on 
appropriate  training  standards,  the  use 
of  third  party  auditors,  standard-setting 
organizations,  or  other  quality  control 
mechanisms  to  monitor  and  ensure 
compliance.  In  addition,  commenters 
are  asked  to  provide  information  on 
other  measiu-es  or  approaches  that 
APHIS  might  use  to  verify  compliance. 

VI.  Conclusion 

We  welcome  all  comments  on  the 
scope  and  approach  of  the  actions     ' 
outiined  above  and  encourage  the 
submission  of  ideas  on  any  associated 
topics  or  other  suggestions.  APHIS  will 
consider  all  comments  and 
recommendations  in  developing 
additional  guidance. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  associated  with  the 


application  of  the  procedures  described 
in  this  notice  were  submitted  for 
emergency  approval  to  the  Office  of 
Management  and  Budget  (OMB).  OMB 
has  assigned  control  niunber  0579-0216 
to  the  information  collection  and 
recordkeeping  requirements. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
written  comments  on  the  3-year 
approval  request  to  the  following 
addresses:  (1)  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington.  DC 
20503;  an3  (2)  Docket  No.  03-031-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  03-031-1  and  send 
your  conranents  within  60  days  of 
publication  of  this  notice. 

The  changes  in  permit  conditions 
described  in  this  notice  will  result  in 
additional  recordkeeping  and  reporting. 

We  are  soliciting  comments  horn  the 
public  (as  well  as  affected  agencies) 
concerning  our  information  collection 
and  recordkeeping  requirements.  These 
comments  will  help  us: 

(1)  Evaluate  whether  the  proposed  ' 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utifity; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
vahdity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  7.4444  hours  per 
response. 

Respondents:  Universities  and 
pharmaceutical  companies. 

Estimated  arm  ual  n  umber  of 
respondents:  12. 

Estimated  annual  number  of 
responses  per  respondent:  9. 

Estimated  annual  number  of 
responses:  108. 

Estimated  total  annual  burden  on 
respondents:  804  hours.  (Due  to 
averaging,  the  total  annual  biu-den  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  biuden  per  response.) 
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Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Authority:  7  U.S.C.  166,  1622n.  7756,  and 
7761-7772;  31  U.S.C.  9701;  7  CFR  2.22.  2.80, 
and  371.3. 

D9ne  in  Washington,  DC,  this  4th  day  of 
March  2003. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  03-5427  Filed  3-7-03;  8:45  am] 
BILUNO  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  932 

[Docket  No.  FV03-932-1  PR] 

Olives  Grown  in  California;  Increased 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
California  Olive  Committee  (committee) 
for  the  2003  and  subsequent  fiscal  years 
*om  $10.09  to  $13.89  per  ton  of  olives 
handled.  The  committee  locally 
administers  the  marketing  order 
regulating  the  handling  of  olives  grown 
in  California.  Authorization  to  assess 
olive  handlers  enables  the  committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  year  began  January  1  and 
ends  December  31.  The  assessment  rate 
would  remain  in  effect  indefinitely- 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
April  9,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington.  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  viewed  at:  http/ 
/www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Program  Assistant,  California 


Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California  93721;  telephone:  (559)  487- 
5901.  Fax:  (559)  487-5906;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerbei@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932,  both  as 
amended  (7  CFR  part  932),  regulating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  olive  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
olives  beginning  on  January  1,  2003,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 


inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  them 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
committee  for  the  2003  and  subsequent 
fiscal  years  from  $10.09  per  ton  to 
$13.89  per  ton  of  olives. 

The  California  olive  marketing  order 
provides  authority  for  the  committee, 
with  the  approval  of  USDA,  to  formulate 
an  aimual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  committee  are  producers  and 
handlers  of  California  olives.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2002  and  subsequent  fiscal 
years,  the  committee  recommended,  and 
USDA  approved,  an  assessment  rate  that 
would  continue  in  effect  from  fiscal  year 
to  fiscal  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  committee  or  other 
information  available  to  USDA. 

The  committee  met  on  December  1 1 , 
2002,  and  unanimously  recommended 
fiscal  year  2003  expenditures  of 
$1,230,590  and  an  assessment  rate  of 
$13.89  per  ton  of  olives.  In  comparison, 
last  year's  budgeted  expenditures  were 
$1,428,585.  The  assessment  rate  of 
$13.89  is  $3.80  higher  than  the  $10.09 
rate  currently  in  effect. 

Expenditures  recommended  by  the 
committee  for  the  2003  fiscal  year 
include  $633,500  for  marketing 
development,  $347,090  for 
administration,  and  $250,000  for 
research.  Budgeted  expenses  for  these 
items  in  2002  were  $811,935  for 
marketing  development,  $339,650  for 
administration,  and  $250,000  for 
research. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by 
considering  anticipated  expenses,  actual 
olive  tonnage  received  by  handlers,  and 
additional  pertinent  factors.  The 
California  Agricultural  Statistics  Service 
(CASS)  reported  olive  receipts  for  the 
2002-03  crop  year  at  89,006  tons,  which 
compares  to  123,439  for  the  2001-02 
crop  year.  The  reduction  in  the  crop  size 
for  the  2002-03  crop  year,  due  in  large 
part  to  the  alternate-bearing 
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characteristics  of  olives,  has  made  it 
necessary  for  the  committee  to 
recommend  an  increase  in  the 
assessment  rate  from  the  current  $10.09 
per  assessable  ton  to  $13.89  per 
assessable  ton,  an  increase  of  $3.80  per 
ton.  Income  derived  from  handler 
assessments,  interest,  and  utilization  of 
reserve  funds  will  be  adequate  to  cover 
budgeted  expenses.  Fxmds  in  the  reserve 
will  be  kept  within  the  maximum 
permitted  by  the  order  of  approximately 
one  fiscal  period's  expenses  (§  932.40). 
The  assessable  tonnage  for  the  2003 
fiscal  year  is  expected  to  be  less  than  the 
receipts  of  89,006  tons  reported  by 
CASS,  because  some  olives  may  be 
diverted  by  handlers  to  uses  that  are 
exempt  from  marketing  order 
requirements.  The  quantity  of  olives 
that  is  expected  to  be  diverted  caimot  be 
published  in  this  document.  The  olive 
industry  consists  of  only  three  handlers, 
two  of  which  are  much  larger  than  the 
third,  and  the  confidentially  of  this 
handler  information  must  be  maintained 
to  protect  the  proprietary  business 
positions  of  each  of  the  handlers. 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
committee  would  continue  to  meet  prior 
to  or  during  each  fiscal  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  committee  meetings 
are  available  from  the  committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
committee's  2003  budget  and  those  for 
subsequent  fiscal  years  would  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 
Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  3ie  rules  issued  thereimder.  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,200 
producers  of  olives  in  the  production 
area  and  3  handlers  subject  to  regiilation 
under  the  marketing  order.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000. 

Based  upon  information  from  the 
committee,  the  majority  of  olive 
producers  may  be  classified  as  small 
entities.  One  of  the  handlers  may  be 
classified  as  a  small  entity,  but  the 
majority  of  the  handlers  may  be 
classified  as  large  entities. 

This  rule  would  increase  the 
eissessment  rate  established  for  the 
committee  and  collected  from  handlers 
for  the  2003  and  subsequent  fiscal  years 
from  $10.09  per  ton  to  $13.89  per  ton  of 
olives.  The  committee  unanimously 
recommended  2003  expenditures  of 
$1,230,590  and  an  assessment  rate  of 
$13.89  per  ton.  The  proposed 
assessment  rate  of  $13.89  per  ton  is 
$3.80  per  ton  higher  than  the  2002  rate. 
The  quantity  of  olive  receipts  for  the 
2002-03  crop  year  was  reported  by 
CASS  to  be  89,006  tons,  but  the  actual 
assessable  tonnage  for  the  2003  fiscal 
year  is  expected  to  be  lower.  This  is 
because  some  of  the  receipts  are 
expected  to  be  diverted  by  handlers  to 
exempt  outlets  on  which  assessments 
are  not  paid.  The  amoimt  of  assessable 
tonnage  cannot  be  reported  in  this 
dociunent.  The  amoilnt  of  the  exempt 
tonnage  must  be  kept  confidential  so  the 
business  position  of  each  of  the  three 
olive  handlers  is  not  revealed.  The 
$13.89  per  ton  assessment  rate  should 
be  adequate  to  meet  this  year's  expenses 
when  combined  with  funds  from  the 
authorized  reserve  and  interest  income. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order  of 
about  one  fiscal  period's  expenses 
(§932.40). 

Expenditures  recommended  by  the 
committee  for  the  2003  fiscal  year 
include  $633,500  for  marketing 
development,  $347,090  for 
administration,  and  $250,000  for 
research.  Budgeted  expenses  for  these 
items  in  2002  were  $811,935  for 
marketing  development,  $339,650  for 


administration,  and  $250,000  for 
research. 

Last  year's  olive  receipts  toteiled 
123,439  tons  compared  to  this  year's 
tonnage  of  89,006.  Although  the 
committee  decreased  2003  expenses,  the 
significant  decrease  in  olive  production 
makes  the  higher  assessment  rate 
necessary. 

The  research  expenditures  will  fund 
studies  to  develop  chemical  and 
scientific  defenses  to  counteract  a  threat 
from  the  olive  fruit  fly  in  the  California 
production  area.  Market  development 
expenditures  are  lower  because  the 
committee's  marketing  program  for  2003 
is  limited  to  consumer  and  nutritionist 
activities.  The  committee  reviewed  and 
unanimously  recommended  2003 
expenditures  of  $1,230,590,  which 
reflects  decreases  in  the  research, 
market  development,  and  administrative 
budgets. 

Prior  to  arriving  at  this  budget,  the 
committee  considered  information  from 
various  soiux:es,  such  as  the  committee's 
Executive  Subconamittee  and  the  Market 
Development  Subcommittee.  Alternate 
spending  levels  were  discussed  by  these 
groups,  based  upon  the  relative  value  of 
various  research  and  marketing  projects 
to  the  olive  industry  and  the  anticipated 
olive  production.  The  assessment  rate  of 
$13.89  per  ton  of  assessable  olives  was 
derived  by  considering  anticipated 
expenses,  the  volume  of  assessable 
olives,  and  additional  pertinent  factors. 

A  review  of  historical  and  preliminary 
information  pertaining  to  the  upcoming 
fiscal  year  indicates  that  the  grower 
price  for  the  2002-03  crop  year  is 
estimated  to  be  approximately  $672  per 
ton  for  carming  fruit  and  $306  per  ton 
for  limited-use  size  fruit.  Approximately 
85  percent  of  a  ton  of  olives  are  canning 
fruit  sizes  and  10  percent  are  limited- 
use  sizes,  leaving  the  balance  as 
unusable  cull  fruit.  Total  grower 
revenue  on  89.006  tons  woidd  then  be 
$53,563,811  given  the  percentage  of 
canning  and  limited-use  sizes  and 
current  grower  prices  for  those  sizes. 
Therefore,  if  the  assessment  rate  is 
increased  from  $10.09  to  $13.89,  the 
estimated  assessment  revenue  is 
expected  to  be  approximately  2.3 
percent  of  grower  revenue. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and 'uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  are  offset  by  the 
benefits  derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
committee's  meeting  was  widely 
publicized  throughout  the  California 
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olive  industry  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  committee  deliberations 
on  all  issues.  Like  all  committee 
meetings,  the  December  11,  2002, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  California  olive 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 
.  A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2003  fiscal  year  began  on  January  1, 
2003,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  year  apply  to  all  assessable  olives 
handled  during  such  fiscal  year;  (2J  the 
conunittee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  and  (3) 
handlers  are  aware  of  this  action  which 
was  unemimously  recommended  by  the 
committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  proposed  to 
be  amended  as  follows: 

PART  932— OUVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  932.230  is  revised  to  read 
as  follows: 


§932.230    Assessment  rate. 

On  and  after  January  1,  2003,  an 
assessment  rate  of  $13.89  per  ton  is 
established  for  California  olives. 

Dated:  March  4.  2003. 
A.J.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 
(PR  Doc.  03-5561  Filed  3-7-03;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-ANE-08-AD] 

RIN2120-AA64 

Airworthiness  Directives;  TurtXMneca 
Arriel  1  Series  Turtiostiaft  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (ADJ,  applicable  to  Turbomeca 
Arriel  1  A,  1  Al,  1  A2, 1  B.  1  C,  1  Cl. 
1  C2, 1  D,  and  1  Dl  turboshaft  engines. 
That  AD  currently  requires  repetitive 
checks  for  engine  rubbing  noise  during 
gas  generator  rundown  following  engine 
shutdown,  and  for  free  rotation  of  the 
gas  generator  by  rotating  the  compressor 
manually  after  the  last  flight  of  the  day. 
In  addition,  the  AD  95-11-01  requires 
installation  of  modification  TU  202  or 
TU  197  as  terminating  action  to  the 
repetitive  checks.  This  proposal  would 
add  additional  engine  models  to  the 
applicability  section,  would  eliminate 
the  installation  of  modification  TU  197 
as  a  terminating  action  to  the  repetitive 
checks,  would  require  additional 
inspections  for  engines  that  have 
modification  TU  197  installed,  and 
would  require  the  replacement  of 
modifications  TU  76  and  TU  197  with 
modification  TU  202,  as  a  terminating 
action  to  the  repetitive  checks  and 
inspections.  This  proposal  is  prompted 
by  a  report  of  an  in-flight  engine 
shutdown  on  an  engine  that  had 
modification  TU  197  installed,  and  the 
need  to  update  the  modification 
standard  on  certain  engine  models.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  engine  failure 
due  to  rubbing  of  the  2nd  stage  turbine 
disk  on  the  2nd  stage  turbine  nozzle 
guide  vanes,  which  could  result  in 
complete  engine  failure  and  damage  to 
the  helicopter. 


dates:  Conunents  must  be  received  by 
May  9,  2003. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  94-ANE- 
08-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sfnt  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
40220  Tamos,  France;  telephone  (33)  05 
59  64  40  00,  fax  (33)  05  59  64  60  80. 
This  information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  Cancelliere,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Biulington,  MA  01803-5299;  telephone 
(781)  238-7751;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nun)ber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
'acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
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postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-08-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  94-ANE-08-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299, 

Discussion 

On  May  15, 1995,  the  FAA  issued 
airworthiness  directive  (AD)  95-11-01, 
Amendment  39-9235  (60  FR  27023. 
May  22, 1995),  applicable  to  Turbomeca 
Arriel  1  series  tiurboshaft  engines,  to 
require  repetitive  checks  for  engine 
rubbing  noise  during  gas  generator 
rundown  following  engine  shutdown, 
and  for  free  rotation  of  the  gas  generator 
by  rotating  the  compressor  manually  at 
a  daily  interval  until  installation  of 
improved  2nd  stage  tixrbine  nozzle 
guide  vanes.  That  action  was  prompted 
by  comments  submitted  by  operators  of 
the  affected  engines  in  response  to  a 
previous  AD  and  the  availability  of 
improved  design  2nd  stage  tiu-bine 
nozzle  guide  vanes.  That  condition,  if 
not  corrected,  could  result  in  engine 
failure  due  to  rubbing  of  the  2nd  stage 
turbine  disk  on  the  2nd  stage  turbine 
nozzle  guide  vanes,  which  could  result 
in  complete  engine  failure  and  damage 
to  the  helicopter. 

The  Direction  Generale  deL' Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Turbomeca 
Arriel  1  B.  1  C.  1  Cl.  1  C2, 1  D,  and  1 
Dl  turboshaft  engines. 

Since  AD  95-11-01  was  issued,  the 
DGAC  advises  that  it  has  received  a 
report  of  an  in-flight  engine  shutdown 
on  an  engine  that  had  improved  2nd 
stage  turbine  nozzle  guide  valles, 
modification  TU  197,  installed,  hi  this 
particular  event,  a  crack  initiated  in  a 
machined  slot  located  between  the 
vanes  on  the  inner  ring.  The  crack 
propagated  and  resulted  in  separation  of 
the  inner  ring.  This  failure  mode  is 
different  than  that  experienced  on 
engines  that  have  premodification  TU 
197  2nd  stage  turbine  nozzle  guide 
vanes  installed.  Installation  of 
modification  TU  197  is  identified  as  a 
terminating  action  to  the  repetitive 
checks  for  the  current  AD.  As  a  result 
of  this  event,  the  proposed  AD  requires 
additional  borescope  inspections  for 
engines  that  have  modification  TU  197 
installed. 


The  DGAC  has  also  determined  that 
modification  TU  76  should  be  replaced 
with  modification  TU  202  on  Arriel  1  B. 
ID,  and  1  Dl  engines.  The 
manufactiirer  has  informed  the  FAA 
that  modification  TU  202  may  have 
already  been  installed  on  all  Arriel  1  B, 
1  D,  and  1  Dl  engines  installed  on 
helicopters  of  U.S.  registry.  However, 
for  completeness,  the  proposed  AD 
requires  the  removal  of  modification  TU 
76  or  TU  197  and  replacement  with 
modification  TU  202  before  further 
flight  after  the  effective  date  of  this  AD, 
to  cover  any  potential  engines  that  may 
not  have  been  modified  already. 

The  proposed  AD  will  also  require 
replacement  of  the  2nd  stage  nozzle 
guide  vanes,  having  modification  TU 
197,  with  modification  TU  202  on  all 
Arriel  1  A.  1  Al.  1  A2,  1  C.  1  Cl.  1  C2, 
1  E2, 1  K,  1  Kl.  1  S,  and  1  Si  engines 
at  next  engine  shop  visit  after  the 
effective  date  of  the  proposed  AD,  but 
no  later  than  December  31,  2006. 
Installation  of  modification  TU  202 
constitutes  terminating  action  to  the 
repetitive  checks  and  inspections. 

The  Arriel  1  E2, 1  K,  1  Kl,  1  S,  and 
1  Si  engine  models  have  also  been 
added  to  the  applicability  section  of  the 
pr^osed  AD  since  they  are  susceptible 
to  the  same  problem. 

Manufacturer's  Service  Information 

Turbomeca  has  issued  the  following 
Arriel  1  service  bulletins  (SBs)  and  alert 
service  bulletins  (ASBs): 

•  SB  No.  292  72  0181,  Update  3, 
dated  September  15, 1995,  that 
describes  procedures  for  checking  for 
imusual  noise  during  gas  generator 
nmdown  on  engine  shutdovvm  and  after 
the  last  flight  of  the  day. 

•  ASB  No.  A292  72  0212.  Update  5, 
dated  August  8,  2001,  that  describes 
procedures  for  post  Module  TU  197 
initial  and  repetitive  borescope 
inspections  of  the  nozzle  guide  vanes 

for  CTdCKS. 

•  ASB  No.  A292  72  0150,  Update  6, 
dated  September  4,  2000,  that  describes 
procedures  for  replacing  modifications 
TU  76  and  TU  197  with  modification 

TU  202. 

The  DGAC  has  classified  ASB  No. 
A292  72  0212,  Update  5,  dated  August 
8,  2001,  as  mandator>'  and  issued  AD 
DGAC  98-311  (A)  Rl,  dated  October  7, 
1998,  in  order  to  assure  the 
airworthiness  of  these  Turbomeca 
engines  in  France. 

Differences  Between  the  Manufacturer's 
Service  Information  and  This  Proposed 
AD 

Turbomeca  SB  No.  292  72  0181 
allows  50  flight  hours  between  checks 
for  unusual  noise  during  gas  geoerator 


rundown  on  Arriel  1  A,  1  Al,  and  1  A2 
engines  with  modification  TU  76;  and  1 
C,  1  Cl,  1  C2,  1  K,  1  Kl,  and  1  S  engines 
before  modification  to  TU  197  or  TU 
202.  This  proposed  AD  would  require 
that  the  checks  be  performed  durii^ 
engine  shutdown  after  the  last  flight  of 
the  day  or  after  a  5  second  ventilation. 

Bilateral  Agreement  Information 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
4ype  design  that  are  certificated  for 
operation  in  the  United  States. 

Proposed  Requirements  of  This  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Turbomeca  Arriel  1  A, 
1  Al.  1  A2. 1  B.  1  C.  1  Cl.  1  C2. 1  D. 
1  Dl.  1  E2, 1  K.  1  Kl,  1  S,  and  1  SI 
turboshaft  engines  of  the  same  type 
design  that  are  installed  on  helicopters 
registered  in  U.S.,  the  proposed  AD 
would  supersede  AD  95-1 1-01  to: 

•  Add  additional  engine  models  to 
the  applicability  section,  and 

•  Eliminate  the  installation  of 
modification  TU  197  as  a  terminating 
action  to  the  repetitive  checks,  and 

•  Require  additional  inspections  for 
engines  that  have  modification  TU  197 
installed,  and 

•  Require  the  replacement  of 
modifications  TU  76  and  TU  l97  with 
modification  TU  202  on  Arriel  1  B,  1  D, 
and  1  Dl  engines  before  further  flight, 
and 

•  Replacement  of  TU  197  with 
modification  TU  202  as  a  terminating 
action  to  the  repetitive  checks  and 
inspections. 

Economic  Analysis 

There  are  approximately  487  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  47  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  4  work 
hours  per  engine  to  do  the  proposed 
inspections,  including  removal  and 
installation  of  the  gas  generator  module, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $18,600  per  engine. 
Based  on  these  figures,  the  cost  per 
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inspection  to  U.S.  operators  is  estimated 
to  be  $885,480.  The  manufacturer  has 
advised  the  DGAC  that  it  may  provide 
modification  TU  202  at  no  cost  to  the 
operator,  thereby  substantially  reducing 
the  cost  of  this  proposed  rule. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in  , 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "signiBcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  3»-9235,  (60  FR 
27023.  May  22,  1995),  and  by  adding  a 
new  airworthiness  directive: 

Turbomeca:  Docket  No.  94-ANE-08-AD. 
Supersedes  AD  95-11-01,  Amendment 
39-9235. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Turbomeca ^rboshaft 
engine  models  Arriel  1  A,  1  Al,  1  A2, 1  B, 
IC,  1  C2,  1  D,  1  Dl,  1  E2, 1  K,  1  Kl.lS,      , 
and  1  Si  that  have  not  incorporated 
modification  TU  202.  These  engines  are 
installed  on  but  not  limited  to  Eurocopter 
AS-350  B.  Bl,  and  B^  SA-365  C.  C2,  N,  Nl, 
and  N2;  MBB-BK  117  C-1  and  C-2.  Sikorsky 
S-76  C,  and  Agusta  A109  K2  helicopters. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  methdd  of 
compliance  in  accordance  with  paragraph  (k) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  speciflc  proposed 
actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  engine  failure  due  to  rubbing  of 
the  2nd  stage  turbine  disk  on  the  2nd  stage 
nozzle  guide  vanes,  which  could  result  in 
complete  engine  failure  and  damage  to  the 
helicopter,  do  the  following: 

(a)  For  Turbomeca  Arriel  1  A,  1  Al ,  1  A2, 
1  B.  1  C,  1  Cl,  1  C2,  1  D.  1  Dl,  1  E2,  1  K, 

1  Kl.  1  S.  and  1  Si  turboshaft  engines  that 
have  incorporated  modification  TU  202.  no 
further  action  is  required. 

(b)  For  Turbomeca  Arriel  turboshaft 
engines  Models  1  B.  1  D.  or  1  Dl  that  have 
modification  TU  76  or  TU  197  installed, 
before  further  flight  after  the  effective  date  of 
this  AD,  replace  modification  TU  76  or  TU 
197  with  modification  TU  202  in  accordance 
with  2.B.(1)  through  2.C.(2)  of  Arriel  1  Alert 
Service  Bulletin  (ASB)  No.  A292  72  0150, 
Update  6.  dated  September  4,  2000. 

Daily  Inspection  for  Engine  Rubbing  and 
Free  Rotation 

(c)  For  Arriel  1  A.  1  Al,  1  A2, 1  C,  1  Cl, 
1  C2,  1  E2, 1  K,  1  Kl,  1  S.  and  1  Si  engines 


with  modification  TU  197  installed,  perform 
the  following  daily  checks: 

(1)  After  the  last  flight  of  the  day  or  after 
a  ventilation  (maximum  of  5  seconds), 
immediately  after  engine  stopping,  listen  for 
unusual  engine  rubbing  noise  during  the  gas 
generator  rundown,  and 

(2)  During  the  check  after  the  last  flight  of 
the  day.  when  the  T4  temperature  is  below 
150°C  (302°F).  perform  a  ventilation  (5 
seconds  maximum)  during  gas  generator 
rundown  or  check  for  free  rotation  of  the  gas 
generator  and  unusual  noise  by  turning  the 
compressor  by  hand. 

(3)  If  any  rubbing  noise  is  heard  and  the 
source  of  the  noise  cannot  be  identified, 
replace  module  M03. 

Initial  Borescope  Inspection 

(d)  For  Arriel  1  A,  1  Al.  1  A2, 1  C,  1  Cl, 
1  C2, 1  E2,  1  K,  1  Kl,  1  S,  and  1  Si  engines 
with  modification  TU  197  installed,  do  the 
following: 

(1)  Perform  initial  borescope  inspections 
for  cracks  of  the  second  stage  nozzle  guide 
vanes  (NGV2)  in  accordance  with  2.B.(a) 
through  2.B.(c)(2)  of  Turbomeca  ASB  No. 
A292  72  0212.  Update  5.  dated  August  8. 
2001,  and  the  schedules  specified  in  the 
following  Table  1: 

Table  1  .—Initial  Borescope 
Inspection 


Numt)er  of  cydes- 

since-new  or  overtiaul 
(CSN)  on  the  effective 

Initial  inspection 

date  of  this  AD. 

(1)  Modules  M03  witti 

Before  accumulating 

fewer  than  1 ,000 

1,100  CSN. 

CSN. 

(2)  Modules  M03  with 

Within  100  additional 

1 ,000  CSN  or 

cycles-in-service 

greater. 

(CIS)  after  the  ef- 

fective date  of  this 

AD. 

(2)  If  the  2nd  stage  nozzle  guide  vanes  do 
not  meet  the  acceptance  criteria  specified  in 
2.B.(c)(2)  of  ASB  A292  72  0212.  Update  5. 
dated  August  8.  2001.  replace  module  M03. 

First  Repetitive  Borescope  Inspection 

(e)  Thereafter,  for  Arriel  1  A.  1  Al.  1  A2, 
1  C,  1  Cl.  1  C2. 1  E2.  1  K.  1  Kl,  1  S,  and 
1  Si  engines  with  modification  TU  197 
installed,  do  the  following: 

(1)  Perform  the  first  repetitive  borescope 
inspection  for  cracks  of  the  NGV2  in 
accordance  with  2.B.(a)  through  2.(c)(2)  of 
Turbomeca  ASB  No.  A292  72  0212,  Revision 
5,  dated  August  8,  2001,  and  the  schedules 
specified  in  the  following  Table  2: 


Table  2.— Repetitive  Borescope  Inspections 


If  module  M03  has  already  been  checked 


(i)  Once,  before  900  CSN  

(li)  Twice,  before  900  CSN  without  propagation  of  cracks  recorded  be- 
tween the  first  and  second  check. 

(iii)  Twice,  before  900  CSN  with  propagation  of  cracks  recorded  be- 
tween ttie  first  and  second  check. 

(iv)  Once,  after  900  CSN 


Then  repeat  inspection 


Before  1,100  CSN  and  then  between  1,900  and  2,100  CSN. 
Before  1,500  CSN. 

Before  1,100  CSN  and  then  between  1,900  and  2,100  CSN. 

Between  1,900  and  2,100  CSN. 
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(2)  If  the  2nd  stage  nozzle  guide  vanes  do 
not  meet  the  acceptance  criteria  specified  in 
2.B.(c)(2)  of  ASB  A292  72  0212.  Update  5, 
dated  August  8.  2001.  replace  module  M03. 

Subsequent  Repetitive  Borescope  Inspection 

(f)  Thereafter,  for  Arriel  1  A.  1  Al.  1  A2. 
1  C.  1  Cl.  1  C2. 1  E2. 1  K,  1  Kl,  1  S,  and 
1  Si  engines  with  modification  TU  197 
installed,  do  the  following: 

(1)  Repeat  the  borescope  inspection  of  the 
NGV2  in  accordance  with  2.B.(a)  through 
2.B.(c)(2)  of  Turbomeca  ASB  No.  A292  72 
0212,  Update  5,  dated  August  8,  2001,  at 
intervals  not  to  exceed  2,100  cycles-since- 
last-inspection  (CSLI). 

(2)  If  the  2nd  stage  nozzle  guide  vanes  do 
not  meet  the  acceptance  criteria  specified  in 
2.B.(c)(2)  of  ASB  A292  72  0212,  Update  5, 
dated  August  8,  2001,  replace  module  M03. 

Replacement  of  Modification  TU  197 

(g)  For  1  A,  1  Al,  1  A2, 1  C,  1  Cl,  1  C2, 
1  E2,  IK,  1  Kl,  1  S,  and  1  Si  engines  that 
have  modification  TU  197  installed,  install 
the  improved  2nd  stage  nozzle  guide  vanes, 
modification  TU  202  at  next  shop  visit  after 
the  effective  date  of  this  AD,  but  not  later 
than  December  31,  2006,  in  accordance  with 
2.B.  through  2.C.  of  Arriel  1  ASB  No.  A292 
72  0150,  Update  No.  6,  dated  September  4. 
2000. 

Terminating  Action 

(h)  Installation  of  the  improved  2nd  stage 
nozzle  guide  vane,  modification  TU  202, 
constitutes  terminating  action  to  the  checks 
and  inspections  required  by  paragraphs 
(c)(1),  (c)(2),  and  (d)(1)  through  (d)(3)  of  this 
AD. 

(i)  The  checks  required  by  paragraph  (c)(1) 
and  (c)(2)  of  this  AD  may  be  performed  by 
the  pilot  holding  at  least  a  private  pilot 
certificate  as  an  exception  to  the 
requirements  of  part  43  of  the  Federal 
Aviation  Regulations  (14  CFR  part  43).  The 
checks  must  be  recorded  in  accordance  with 
§§43.9  and  91.417(a)(2){v)  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9  and  14 
CFR  91.417(a)(2)(v)),  and  the  records  must  be 
maintained  as  required  by  the  applicable 
Federal  Aviation  Regulation. 

Alternative  Methods  of  Compliance 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
.Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  ft'om  the  ECO. 

Special  Flight  Permits 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  DGAC  airworthiness  directive  DGAC  98- 
311  (A)  Rl,  dated  October  7.,  1998. 

Issued  in  Burlington,  Massachusetts,  on 
March  3.  2003. 
)ay  |.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-5577  Filed  3-7-03;  8:45  am] 
BILLmG  CODE  4910-13-P 


Dated:  March  5.  2003. 
Jim  Hughes, 

Deputy  Director.  Bureau  of  Land 
.  Management. 
[FR  Doc.  03-5718  Filed  3-7-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  4100 
[WO-220-1 020-241  A] 
RIN  1004-AD42 

Grazing  Administration— Exclusive  of 
Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Advance  notice  of  proposed 

rulemaking  for  proposed  amendments  to 

the  BLM's  Grazing  Administration 

Regulations  and  announcement  of 

public  meetings;  correction.' 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  in  this  document 
corrects  one  internet  address  and 
removes  reference  to  another  internet 
address  to  which  the  public  cannot  get 
access  that  appear  in  the  advance  notice 
of  proposed  rulemaking  regarding 
proposed  amendments  to  BLM's  Grazing 
Administration  Regulations,  published 
in  the  Federal  Register  of  March  3, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Hudson,  202-452-5042. 

Correction 

In  proposed  rule  FR  Doc.  03-4933, 
begiiming  on  page  9964  in  the  issue  of 
March  3,  2003,  make  the  following 
corrections: 

1.  In  the  Addresses  section,  on  page 
9964  in  the  3rd  column,  correct  the 
internet  address  immediately  following 
the  subheading  "Direct  Internet 
response"  to  read:  "http://www.blm.gov/ 
nhp/news/regulatory/index.htm  ". 

2.  In  the  Supplementary  Information 
section,  on  page  9966,  in  the  2nd 
column,  correct  the  final  paragraph  of 
the  advance  notice  of  proposed 
rulemaking  by  revising  it  to  read: 

"Additional  information  about  BLM's 
Rangeland,  Soils,  Water,  and  Air 
Program  is  available  at  any  State  Office 
or  field  office  of  the  Bureau  of  Land 
Management." 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-437;  MB  Docket  No.  03-47,  RM- 
10592] 

Radio  Broadcasting  Services; 
Midlothian,  Orange  and  Soutli  Hill,  VA, 
and  Reidsvllie,  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule.    

SUMMARY:  This  document  sets  forth  a 
proposal  to  amend  the  FM  Table  of    .- 
Allotment  of  the  Commission's  rules. 
The  Commission  requests  comment  on 
a  petition  filed  by  Piedmont 
Communications,  Inc.  and  Old  Belt  . 
Broadcasting  Corporation  (together, 
"Joint  Petitioners")  pursuant  to  section 
1.420(i)  of  the  Commission's  rules.  Joint 
Petitioners  propose  to  change  the 
commimity  of  allotment  and  the 
corresponding  channel  allotment  for 
Channel  255A  at  Orange,  Virginia,  to 
Channel  255B1  at  Midlothian.  Virginia.  . 
and  to  modify  the  license  of  WJMA-FM 
accordingly.  In  order  to  facilitate  those 
changes,  Joint  Petitioners  further 
propose  to  substitute  Channel  2  70 A  for 
Channel  255C3  at  South  Hill,  Virginia, 
and  to  modrfy  the  WKSK-FM  Ucense  to 
specify  operation  on  Channel  270A.  To 
accommodate  this  proposal.  Joint 
Petitioners  also  request  substitution  of 
Channel  2 71  CO  for  Channel  27lC  at 
Reidsville.  North  Carolina.  Channel 
255B1  can  be  allotted  to  Midlothian  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
12.7km(7.9miles)  northwest  of 
Midlothian.  The  coordinates  for 
Channel  255B1  at  Midlothian  are  37- 
35-23  North  Latitude  and  77-44-49 
West  Longitude.  Channel  270A  can  be 
allotted  to  South  Hill  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  12.4  km  (7.7  miles) 
northwest  of  South  Hill.  The 
coordinates  for  Channel  270A  at  South 
Hill  are  36-46-48  North  Latitude  and 
78-15-04  West  Longitude.  Channel 
271C0  can  be  allotted  at  Reidsville. 
North  Carolina,  at  the  current 
coordinates  for  Channel  271C.  Because 
Midlothian  is  not  listed  in  the  United 
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States  Census  2000,  Joint  Petitioners 
must  establish  that  Midlothian  is  a 
community  for  purposes  of  the 
Commission's  FM  allotment  policies. 
The  change  of  community  from  Orange 
to  Midlothian  would  result  in  a  net  gain 
of  2,286.8  square  kilometers  and  a  net 
gain  of  729,525  persons.  In  the  loss  area, 
adoption  of  the  proposal  would  leave 
2,470  persons  in  135  square  kilometers 
receiving  two  aural  broadcast  services, 
10,720  persons  in  IJ  square  kilometers 
receiving  three  services,  and  19,189 
persons  in  541  square  kilometers 
receiving  four  services.  In  the  gain  area, 
the  proposal  would  add  a  fifth  reception 
service  to  252  persons  in  56  square 
kilometers.  Substitution  of  Channel 
270A  for  Channel  255C3  at  South  Hill 
would  produce  a  net  loss  of  2,285.7 
square  kilometers  and  a  net  loss  of 
39,412  persons.  The  existing  70  dBu 
signal  for  WfMA-FM  at  Orange  does  not 
cover  any  Urbanized  Area.  Joint 
Petitioners  state  that  Midlothian  is  not 
located  in  an  Urbanized  Area  and  that 
the  proposed  70  dBu  contour  of  WJMA- 
FM  will  cover  less  than  50  percent  of 
the  Richmond  Urbanized  Area.  Under 
the  circumstances  described  in  the 
petition,  no  Tuck  analysis  will  be 
necessary  to  evaluate  this  change  of 
community  proposal. 
DATES:  Comments  must  be  filed  on  or 
before  April  11,  2003,  and  reply 
comments  on  or  before  April  28.  2003. 
ADDRESSES:  Federal  Conununications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve 
counsel  for  the  petitioner  as  follows: 
Mark  J.  Prak,  Brooks  Pierce  McLendon, 
Post  Office  Box  1800,  Raleigh,  NC 
27602;  Peter  Gutmann,  Womble, 
Carlyle,  Sandridge  &  Rice.  PLLC.  1401 
Eye  Street,  NW.,  Washington,  DC  20005: 
Mark  N.  Lipp,  J:  Thomas  Nolan,  Shook. 
Hardy  &  Bacon,  600  Fourteenth  Street, 
NW.,  Suite  800.  Washington,  DC  20005: 
and  Brian  M.  Madden,  Leventhal  Senter 
&  Lerman,  PLLC,  2000  K  Street,  NW.. 
Suite  600.  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  qf 
Proposed  Rule  Making.  MB  Docket  No. 
03-47:  adopted  February  12,  2003  and 
-falgased  February  18.  2003.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 


Qualex  International,  Portals  II,  445 
12di  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  ofSubjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposQs  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  removing  Chaimel  271C 
and  by  adding  Channel  2  71  CO  at 
Reidsville. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  removing  Orange,  Channel  255A,  and 
by  adding  Midlothian,  Channel  255B1. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  removing  Channel  255C3  andby 
adding  Channel  270A  at  South  Hill. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 
Bureau. 

|FR  Doc.  03-5333  Filed  3-7-03;  8:45  amj 

BILLING  C006  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  030227050-3050-01;  I.D. 
020603D] 

RIN  0648-AQ34 

Fisheries  of  the  Northeastern  United 
States;  Proposed  2003  Specifications 
for  the  Spiny  Dogfish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  specifications 
for  the  spiny  dogfish  fishery  for  the 
2003  fishing  year,  which  is  May  1,  2003. 
through  April  30.  2004.  The 
implementing  regulations  for  the  Spiny 
Dogfish  Fishery  Management  Plan 
(FMP)  require  NMFS  to  publish 
specifications  for  the  upcoming  fishing 
year  and  to  provide  an  opportunity  for 
public  comment.  The  intent  is  to  specify 
the  commercial  quota  and  other 
management  measures,  such  as  trip 
limits,  to  address  overfishing  of  the 
spiny  dogfish  resource. 
DATES:  Public  comments  must  be 
received  (see  ADDRESSES)  no  later  than 
5  p.m.  eastern  standard  time  on  March 
25,  2003. 

ADDRESSES:  Written  conunents  on  the 
proposed  specifications  should  be  sent 
to  Patricia  A.  Kurkul,  Regional 
Administrator,  Northeast  Region, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Mark  on  the  outside  of  the 
envelope,  "Comments — 2003  Spiny 
Dogfish  Specifications."  Conunents  may 
also  be  sent  via  facsimile  (fax)  to  (978) 
281-9135.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

Copies  of  supporting  documents  used 
by  the  Joint  Spiny  Dogfish  Committee 
and  the  Spiny  Dogfish  Monitoring 
Committee;  the  Environmental 
Assessment,  Regulatory  Impact  Review, 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA);  and  the  Essential  Fish 
Habitat  Assessment  (EFHA)  are 
available  from  Daniel  Furlong, 
Executive  Director,  Mid-AUantic 
Fishery  Management  Council,  Federal 
Building,  Room  2115,  300  South  Street, 
Dover,  DE  19904.  The  EA,  RIR,  IRFA 
and  EFHA  are  accessible  via  the  Internet 
at  http://www.nero.nmfs.gov./ro/doc/ 
nero.html 
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FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Jay  Dolin,  Fishery  Policy  Analyst, 
(978)281-9259,  fax  (978)281-9135,  e- 
mail  eric.doIin@noaa.gov 
SUPPLEMENTARY  »iFORMATK>N: 

Background 

NMFS  declared  spiny  dogfish 
overfished  on  April  3, 1998,  and  added 
this  species  to  that  year's  list  of 
overfished  stocks  in  its  Report  on  the 
Status  of  the  Fisheries  of  the  United 
States,  prepared  pursuant  to  section  304 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Consequently, 
the  Magnuson-Stevens  Act  required  the 
preparation  of  measures  to  end 
overfishing  and  to  rebuild  the  spiny 
dogfish  stock.  The  Mid-Atlantic  and 
New  England  Fishery  Management 
Councils  (Councils)  jointly  developed 
the  FMP  during  1998  and  1999.  The 
Mid-Atlantic  Fishery  Man^ement 
Coimcil  (MAFMC)  was  designated  as 
the  administrative  lead  on  developing 
the  FMP.  The  FMP  was  partially 
approved  by  NMFS  on  September  29, 
1999,  and  the  final  rule  implementing 
the  FMP  was  published  on  January  10, 
2000. 

The  regulations  implementing  the 
FMP  at  50  CFR  part  648,  subpart  L, 
outline  the  process  for  specifying 
annually  the  commercial  quota  and 
other  management  measures  (e.g., 
minimum  or  maximimi  fish  sizes, 
seasons,  mesh  size  restrictions,  trip 
limits,  and  other  gear  restrictions)  for 
the  spiny  dogfish  fishery  to  achieve  the 
annual  target  F  specified  in  the  FMP. 
The  target  F  for  the  2003  fishing  year  is 

0.03. 

The  Spiny  Dogfish  Monitoring 
Committee  (Monitoring  Committee), 
comprised  of  representatives  from 
states,  MAFMC  staff.  New  England 
Fishery  Management  Council  (NEFMC) 
staff,  NMFS  staff,  and  two  non-voting, 
ex-officio  industry  representatives  (one 
each  from  the  Mid-Atlantic  and 
Northeast  regions),  is  required  to  review 
annually  the  best  available  information 
and  to  recommend  a  commercial  quota 
and  other  management  measures 
necessary  to  achieve  the  target  F  for  the 
upcoming  fishing  year.  The  Councils' 
Joint  Spiny  Dogfish  Conmiittee  (Joint 
Committee)  then  considers  the 
Monitoring  Committee's 
recommendations  and  any  public 
comment  in  making  its  recommendation 
to  the  two  Coimcils.  Afterwards,  the 
MAFMC  and  the  NEFMC  make  their 
recommendations  to  NMFS.  NMFS 
reviews  those  recommendations  to 
ensure  that  they  are  consistent  with  the 
target  F  level,  and  publishes  proposed 
measures  for  public  comment. 


Monitoring  Conunittee 
Recommendations 

The  Monitoring  Committee  met  on 
September  19,  2002,  to  ^view  updated 
stock  assessment  information.  Based  on 
a  3-year  average  (2000-2002),  F  was 
estimated  to  range  from  0.27  to  0.44. 
with  the  best  estimate  being  F=0.3, 
which  was  far  above  the  overfishing 
threshold  level  of  F=0.11  specified  in 
the  FMP. 

According  to  the  most  recent  (through 
spring  2002),  audited  NEFSC  spring 
trawl  survey  data,  the  current  3-year 
(2000-2002)  moving  average  of  adult 
female  biomass  is  72,600  mt  versus 
68,400  mt  for  the  previous  (1999-2001) 
value.  This  is  approximately  36  percent 
of  the  recommended  biomass  rebuilding 
target  (B„,.y)  for  adult  females  of  200,000 
mt  (441  million  lb).  It  is  important  to 
note  that  the  biomass  rebuilding  target 
will  be  re-estimated  this  spring  when 
the  spiny  dogfish  stock  assessment  is 
updated.  The  biomass  estimates  of  adult 
male  dogfish  between  the  two  moving 
3-year  average  periods  is  essentially 
unchanged.  The  2000-2002  average  of 
total  stock  biomass  was  878,000  mt, 
compared  to  380,000  mt  for  1999-2001. 
The  Monitoring  Committee  concluded 
that,  based  on  recent  survey  updates, 
stock  abundance,  including  female 
spawning  stock  biomass,  appears  to  be 
stable.  This  contrasts  v>rith  the 
pronounced  declines  in  previous  years. 

However,  the  stock  of  adult  females 
remains  low  as  the  result  of  the  fact  that 
the  fishery  targeted  larger  (female)  fish 
in  the  1990s.  The  survey  data  indicate 
a  decrease  in  the  average  size  of  female 
spiny  dogfish  in  recent  years.  NMFS 
survey  data  also  show  a  reduction  in  the 
biomass  of  spiny  dogfish  pups  based  on 
the  decline  in  biomass  of  dogfish  less 
than  36  cm.  The  survey  indices  for  pups 
for  the  past  6  consecutive  years  (1997- 
2002)  have  continued  to  be  the  lowest 
in  the  34-year  time  series,  indicating 
recruitment  failure. 

The  Monitoring  Committee  estimated 
the  yield  associated  with  an  F=0.03  for 
2003  to  be  4.0  million  lb  (1.81  million 
kg),  assuming  the  current  stock  size.  The 
Monitoring  Committee  recommended  a 
4-million  lb  (1.81-million  kg) 
commercial  quota  for  spiny  dogfish  for 
the  2003-2004  fishing  season,  divided 
into  the  two  semi-annual  periods  as 
specified  in  the  FMP:  57.9  percent  for 
quota  period  1  (May-October),  or 
2,316,000  lb  (1.05  million  kg);  and  42.1 
percent  for  quota  period  2  (November- 
April),  or  1.684,000  lb  (765.454  kg).  The 
Monitoring  Committee  also 
recommended  maintaining  a  trip  limit 
of  600  lb  (273  kg)  for  quota  period  1  and 
300  lb  (137  kg)  for  quota  period  2. 


(Vessels  are  prohibited  frt>m  landing 
more  than  the  specified  amount  in  any 
one  calendar  day.) 

The  Spiny  Dogfish  Monitoring 
Committee  concluded  by  consensus  that 
discards  are  a  major  issue  for  stock 
rebuilding  and  that  discard  mortality 
may  be  overwhelming  the  FMP 
objective  of  rebuilding  female  spawning 
stock  biomass.  As  a  result  of  discarding 
in  other  fisheries,  fishing  mortality 
could  be  greater  than  the  F  that  will 
allow  stock  rebuilding.  The  Committee 
was  also  concerned  virith  recent 
increases  in  Canadian  landings,  which 
now  exceed  U.S.  landings.  When  the 
FMP  was  being  developed,  Canadian 
landings  were  of  minor  importance. 
Given  all  these  factors,  the  Monitoring 
Committee  expressed  concern  that  even 
the  current  restrictive  rebuilding 
strategy  may  be  too  liberal  to 
accomplish  the  rebuilding  objectives  of 
the  FMP,  even  in  the  long  term.  The 
Councils  have  initiated  development  of 
Amendment  1  to  the  FMP,  which  will 
consider  changes  to  the  management 
regime  for  this  fishery. 

Joint  Spiny  Dogfish  Committee 
Recommendations 

The  Joint  Spiny  Dogfish  Committee 
(Joint  Committee)  met  on  September  30, 
2002,  to  consider  the  recommendations 
of  the  Monitoring  Committee,  and  to 
make  a  recommendation  to  the 
Councils.  The  Joint  Committee 
recommended  that  the  Councils  adopt  a 
commercial  quota  of  8.8  million  lb  (4 
million  k^)  for  the  2003  fishing  year.  In 
addition,  the  Joint  Committee 
recommended  trip  limits  of  7,000  lb 
(3.182  kg)  for  quota  period  1  and  5.000 
lb  (2,273  k^  for  quota  period  2. 

Alternatives  Proposed  by  the  Councils 

The  MAFMC  and  NEFMC  voted  on 
recommendations  for  year  5  (2003- 
2004)  management  measures  at  their 
respective  meetings  on  October  2,  2002, 
and  November  5,  2002.  The  MAFMC 
adopted  the  Monitoring  Committee 
recommendations  for  a  commercial 
quota  of  4  million  lb  (1.81  million  kg) 
and  trip  limits  of  600  lb  (273  kg)  for 
quota  period  1  and  300  lb  (137  kg)  for 
quota  period  2.  The  NEFMC  adopted  the 
Joint  Committee  recommendation  for  an 
F  consistent  with  a  commercial  quota  of 
8.8  million  lb  (4  million  kg),  and  trip 
limits  of  7,000  lb  (3,182  kg)  and  5,000 
lb  (2,273  kg)  for  quota  periods  1  and  2, 
respectively. 
Proposed  2003  Measures 

NMFS  reviewed  both  Councils' 
recommendations  and  concluded  that 
the  MAFMC  recommendation  would 
better  ensure  that  the  target  F  is  not 
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exceeded.  NMFS  proposes  a  commercial 
spiny  dogfish  quota  of  4  million  lb  (1.81 
million  kg)  for  the  2003  Hshing  year  to 
be  divided  into  two  semi-annual  periods 
as  follows:  2,316,000  lb  (1.05  million  kg) 
for  quota  period  1  (May  1,  2003  -  Oct. 
31,  2003);  and  1,684,000  lb  (765,454  kg) 
for  quota  period  2  (Nov.  1,  2003  -  April 
30,  2004).  In  addition,  NMFS  proposes 
to  maintain  trip  limits  of  600  lb  (273  kg) 
for  quota  period  1,  and  300  lb  (136  kg) 
for  quota  period  2,  to  discourage  a 
directed  fishery.  The  directed  fishery 
has  traditionally  targeted  large  mature 
female  spiny  dogfish,  the  stock 
component  that  is  most  in  need  of 
protection  and  rebuilding.  Trip  limit 
levels  of  7,000  lb  (3,182  kg)  and  5,000 
lb  (2,273  kg)  could  result  in  a  directed 
fishery,  which  is  inconsistent  with  the 
rebuilding  program.  Maintaining  the 
limits  of  600  lb  (273  kg)  and  300  lb  (136 
kg)  for  quota  periods  1  and  2, 
respectively,  would  allow  for  the 
retention  of  spiny  dogfish  caught 
incidentally  while  fishing  for  other 
species,  but  discourage  directed  fishing 
and,  therefore,  provide  protection  for 
mature  female  spiny  dogfish. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

An  IRFA  was  prepared  that  describes 
the  impact  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  this  section  of  the 
preamble  and  in  the  SUMMARY  section 
of  the  preamble.  This  proposed  rule 
does  not  duplicate,  overlap,  or  conflict 
with  other  Federal  rules.  There  are  no 
new  reporting  or  recordkeeping 
requirements  contained  in  any  of  the 
alternatives  considered  for  this  action. 
There  are  no  large  entities  (vessels) 
participating  in  this  fishery,  as  defined 
in  Section  601  of  the  Regulatory 
Flexibility  Act;  therefore,  there  are  no 
economic  impacts  resulting  from 
disproportionate  sizes  of  vessels  in  the 
fishery.  A  summary  of  the  analysis 
follows. 

The  small  entities  considered  in  the 
analysis  include  280  vessels  that  have 
reported  spiny  dogfish  landings  to 
NMFS  in  2001  (the  most  recent  year  for 
which  there  is  vessel-specific  data).  In 
addition,  there  are  vessels  that  are  not 
subject  to  the  Federal  reporting 
requirements  because  they  fish 
exclusively  in  state  waters.  It  is  not 
possible  to  identify  these  vessels 
because  data  from  most  of  the  states  are 
not  vessel-specific,  but  some  number  of 


these  vessels  are  likely  to  be  impacted. 
There  is  no  reason  to  presume  the 
impacts  on  these  vessels  would  be 
substantially  different  from  the  impact 
on  federally  permitted  vessels. 

Furthermore,  there  are  a  large  number 
of  vessels  that  have  been  issued  Federal 
spiny  dogfish  permits,  but  have  not 
fished  for  spiny  dogfish  (a  total  of  2,825 
vessels  were  issued  the  permit  in  2001). 
It  is  presumed  that  these  vessels  are 
interested  in  the  fishery  but  have  chosen 
not  to  participate  under  the  restrictive 
trip  limits.  If  any  of  these  vessels  should 
choose  to  participate  in  the.upcoming 
fishing  year,  they  might  experience 
revenue  increases  associated  with 
landings  of  spiny  dogfish,  but  those 
increases  cannot  be  estimated  because  it 
is  impossible  to  determine  both  the 
number  of  vessels  that  would 
participate  and  their  fishing  behavior 
(e.g.,  level  of  effort). 

The  IRFA  considered  three 
alternatives.  The  action  recommended 
in  this  proposed  rule  includes  a 
commercial  quota  of  4  million  lb  (1.81 
million  kg),  and  trip  limits  of  600  lb 
(273  kg)  during  quota  period  1  and  300 
lb  (136  kg)  during  quota  period  2. 
Alternative  2  includes  a  commercial 
quota  of  8.8  million  lb  (4  million  kg) 
and  trip  limits  of  7,000  lb  (3,182  kg)  for 
quota  period  1  and  5,000  lb  (2,273  kg) 
for  quota  period  2.  Alternative  3 
evaluates  the  impact  of  having  no 
management  measures. 

The  potential  changes  in  2003 
revenues  under  the  4-million  lb  (1.81- 
million  kg)  quota  were  evaluated 
relative  to  landings  and  revenues 
derived  during  2001:  4.94  million  lb 
(2.25  million  kg)  of  landings,  valued  at 
$1,126,000.  The  analysis  is  based  on  the 
last  full  fishing  year  of  landings  data  for 
280  vessels.  The  reduction  in  gross 
revenues  to  the  fishery  as  a  whole  was 
estimated  to  be  about  $214,259,  or  about 
$765  per  vessel,  compared  to  fishing 
year  2001.  The  information  necessary  to 
perform  a  profitability  assessment  was 
not  available.  Therefore,  we  have  used 
changes  in  gross  revenues  in  lieu  of 
profitability. 

The  proposed  trip  limits  of  600  lb 
(272  kg)  in  quota  period  1,  and  300  lb 
(136  kg)  in  quota  period  2  represent  a 
continuation  of  the  trip  limits 
established  for  fishing  year  2001  and 
would  have  no  new  impact.  The  trip 
limit  analysis  projected  that,  on  average, 
under  a  600-lb  (273-kg)  trip  limit  for 
quota  period  1 ,  landings  would  exceed 
the  semi-annual  quota  of  2,316,000  lb 
(1.05  million  kg)  on  about  September  5 
(128  days  into  the  quota  period).  During 
quota  period  2,  however,  if  a  300-lb 
(136-kg)  possession  limit  was  in  effect, 
landings  were  projected  not  to  exceed 


the  semi-aimual  quota  of  1,684,000  lb 
(763,849  kg).  The  analysis  projected 
landings  of  only  615,000  lb  (279,545  kg) 
during  quota  period  2.  Thus, 
approximately  1,069,000  lb  (485,909  kg) 
of  allowable  spiny  dogfish  landings 
were  projected  not  to  be  landed. 
Although  the  commercial  quota  is  4 
million  lb  (1.81  milUon  kg),  total 
projected  landings  would  only  reach 
2.93  miUion  lb  (1.33  million  kg). 
However,  the  analysis  does  not  account 
for  behavioral  changes  by  vessel 
operators  that  could  impact  the  amount 
of  landings.  Also,  since  vessels  without 
Federal  permits  are  not  captured  in  the 
analysis,  yet  their  landings  count 
towards  the  quota,  it  is  likely  that 
additional  landings  will  occur.  In  fact, 
during  the  2002  fishing  year,  under 
identical  trip  limits  and  commercial 
quota,  period  1  was  open  for  61  days 
under  a  600-lb  (272-kg)  trip  limit  and 
period  2  was  open  for  20  ddys  under  a 
300-lb  (136-kg)  trip  limit.  Higher  trip 
limits  established  by  some  states  in 
2002  weakened  the  effectiveness  of  the 
trip  limit  measures. 

Under  Alternative  2,  the  quota  would 
increase  to  8.8  million  lb  (4  million  kg). 
This  represents  an  increase  from 
landings  in  fishing  year  2001  of  3.86 
million  lb  (1.8  million  kg),  valued  at 
$878,280.  Assuming  that  the  increase  is 
shared  among  the  280  vessels  that 
landed  spiny  dogfish  in  fishing  year 
2001,  each  vessel  would  experience 
revenue  increases  of  $3,137.  However, 
this  quota  is  inconsistent  with  the  target 
F  required  by  the  FMP. 

Under  Alternative  2,  the  trip  limit 
model  indicates  that  with  trip  limits  of 
7,000  lb  (3,175  kg)and  5,000  lb  (2,273 
kg)  during  quota  periods  1  and  2, 
respectively,  the  semi-annual  quota  of 
5,095,200  lb  (2.32  million  kg)  would  be 
exceeded  on  average  approximately  55 
days  into  quota  period  1  and  the  semi- 
annual quota  of  3,704,800  lb  (1.68 
million  kg)  would  be  exceeded 
approximately  92  days  into  quota  period 
2.  However,  based  on  the  2002  fishery, 
it  is  likely  that  the  allocations  would  be 
landed  sooner.  More  vessels  would  find 
it  profitable  to  land  spiny  dogfish  under 
trip  limits  of  7,000  lb  (3,175  kg)  and 
5,000  lb  (2,273  kg)  while  the  season  was 
open. 

Under  Alternative  3,  with  no  quota  or 
management  measures,  lemdings  are 
projected  to  be  25  million  lb  (11.36 
million  kg)  in  2003-2004.  This 
represents  an  increase  from  2001 
landings  of  20.06  million  lb  (9.12 
million  kg).  Increases  in  gross  revenues 
to  vessels  would  be  about  $4.57  million. 
Gross  revenues  for  vessels  engaged  in 
the  spiny  dogfish  fishery  would  be 
expected  to  increase,  on  average,  by 
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about  $16,327  per  vessel  in  fishing  year 
2003.  Although  unrestricted  fishing 
would  result  in  higher  short-term 
landings  and  revenues,  compared  to 
fishing  year  2001,  this  would  be 
inconsistent  with  the  rebuilding 
program  established  in  the  FMP,  as 
required  by  the  Magnuson-Stevens  Act. 

According  to  2001  landings 
information,  the  impact  of  the  proposed 
specifications  for  the  2003  fishing  year 
will  be  greatest  in  Massachusetts,  which 
accounted  for  the  largest  share  of  the 


landings  (79.2  percent),  followed  by 
New  Hampshire  (10.6  percent),  Rhode 
Island  (6.7  percent),  and  Virginia  (1.8 
percent).  The  top  four  ports  that  landed 
spiny  dogfish  in  2001  were  Chatham, 
MA  (64.8  percent);  Gloucester,  MA  (6.2 
percent);  Plymouth,  MA  (4.8  percent); 
and  Newport,  RI  (4.6  percent). 

It  has  been  determined  that  this 
proposed  rule  does  not  contain  policies 
with  federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132. 


This  proposed  rule  does  not  contain 
or  involve  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act,  44  U.S.C.  chapter  35. 

Dated:  March  5,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
[FR  Doc.  03-5719  Filed  3-e-03;  12:00  pm) 
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proposed  rules  that  are  applicable  to  the 
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statements  of  organization  and  functions  are 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  DA-03-02] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Services'  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for  the 
Regulations  Governing  the  Inspection 
and  Grading  Services  of  Manufactured 
or  Processed  Dairy  Products  and  for  the 
Certification  of  Sanitary  Design  and 
Fabrication  of  Equipment  Used  in  the 
Slaughter,  Processing,  and  Packaging  of 
Livestock  and  Poultry  Products. 
DATES:  Comments  received  by  May  9, 
2003  will  be  considered. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Susan  M.  Sausville,  USDA/ 
AMS/Dairy  Programs,  Dairy 
Standardization  Branch,  Room  2746- 
South  Building,  1400  Independence 
Avenue,  SW.,  Washington.  DC  20250- 
0230;  Tel:  (202)  720-2643,  Fax:  (202) 
720-2643  or  via  e-mail  at 
susan.sausville@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  Requirements  Under 
Regulations  Governing  the  Inspection 
and  Grading  Services  of  Manufactured 
or  Processed  Dairy  Products. 

OMB  Number:  0581-0126. 

Expiration  Date  of  Approval:  July  31, 
2003. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 


Abstract:  The  dairy  grading  program 
is  a  voluntary  user  fee  program 
authorized  under  the  Agricultural 
Marketing  Act  (AMA)  of  1946  (7  U.S.C. 
1621  et  seq.).  The  regulations  governing 
inspection  and  grading  services  of 
manufactured  or  processed  dairy 
products  are  contained  in  7  CFR  part  58. 
In  order  for  a  voluntary  inspection  to 
perform  satisfactorily,  there  must  be 
written  requirements  and  rules  for  both 
Government  and  industry.  The 
information  requested  is  used  to 
identify  the  product  offered  for  grading 
to  identify  a  request  from  a 
manufacturer  of  equipment  used  in 
dairy,  meat,  or  poultry  industries  for 
evaluation  regarding  sanitary  design  and 
construction;  to  identify  and  contact  the 
party  responsible  for  payment  of  the 
inspection,  grading,  or  equipment 
evaluation  fee  and  expense;  and  to 
identify  applicants  who  wish  to  be 
authorized  for  the  display  of  official 
identiHcation  on  product  packaging 
materials,  equipment,  or  utensils  or  on 
descriptive  or  promotional  materials. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  record  keeping  is  , 
estimated  to  average  .0585  hours  per 
response. 

Respondents:  Distributors, 
manufacturers,  and  packers  of  butter 
and  cheese  and  manufacturers  of 
processing  equipment  used  in  the  dairy, 
meat,  and  poultry  industries. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Total  Annual  Burden  on 
Respondents:  360  hours. 

Conunents  are  invited  on:  (1)  Whether 
the  proposed  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  reference  OMB  No. 
0581-0126  and  the  Dairy  Inspection  and 
Grading  Program  and  be  sent  to  the 


Office  of  the  Deputy  Administrator, 
USDA/ AMS/  Dairy  Programs.  Room 
2968-S.  1400  Independence  Avenue 
SW.,  Washington,  DC  20090-6456. 
Conunents  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  comments  on  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  and  will  become  a 
matter  of  public  record. 

Dated:  March  4,  2003. 
A.|.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(PR  Doc.  03-5563  Filed  3-7-03;  8:45  am) 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[No.  LS-02-20] 

Lamb  Promotion,  Research,  and 
Information:  Certification  of 
Organizations  for  Eligibility  To  Make 
Nominations  to  the  Lamb  Promotion, 
Research,  and  Information  Board 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Agriculture's  (USDA) 
Agricultural  Marketing  Service  (AMS)  is 
accepting  applications  from  State, 
regional,  and  national  lamb  producer, 
seedstock  producer,  feeder,  and  first 
handler  organizations  or  associations 
that  desire  to  be  certified  as  eligible  to 
nominate  lamb  producers,  seedstock 
producers,  lamb  feeders,  or  first 
handlers  of  lamb  or  lamb  products  for 
appointment  to  the  Lamb  Promotion. 
Research,  and  Information  Board 
(Board).  Previously  certified 
organizations  do  not  need  to  reapply.  To 
nominate  a  producer,  seedstock 
producer,  feeder,  or  first  handler 
member  to  the  Board,  organizations 
must  first  be  certified  by  USDA.  Notice 
is  also  given  that  upcoming  vacancies 
are  anticipated  and  that  during  a  period 
to  be  established  by  USDA,  nominations 
will  be  accepted  from  eligible 
organizations. 
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DATES:  Applications  for  certification 
must  be  received  by  close  of  business 
April  9.  2003. 

ADDRESSES:  Certification  forms  as  well 
as  information  regeirding  the 
certification  and  nomination  procediures 
may  be  requested  from  Kenneth  R. 
Payne.  Chiefs  Marketing  Programs 
Branch,  Room  2638-S:  Livestock  and 
Seed  Program;  AMS,  USDA;  STOP  0251; 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0251  or 
obtained  via  the  Internet  at  http://  ' 
www.ams.  usda.gov/lsg/mpb/rp- 
lamb.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Payne,  Chief,  Marketing 
Programs  Branch  on  (202)  720-1115,  via 
facsimile  on  (202)  720-1125.  or  via  e- 
mail  at  Kenneth.Payne@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

The  Commodity  Promotion.  Research, 
and  Consumer  Information  Act  of  1996 
(Act)(7  U.S.C.  7411  et  seq.)  authorizes 


the  establishment  and  implementation 
of  a  lamb  promotion,  research,  and 
information  program.  Pursuant  to  the 
Act,  a  proposed  Lamb  Promotion, 
Research,  and  Information  Order  (Order) 
was  published  in  the  Federal  Register 
on  September  21,  2001  (66  FR  48764). 
The  final  Order  was  published  in  the 
Federal  Register  on  April  11,  2002  (67 
FR  17848).  The  Order  provides  for  the 
establishment  of  a  13-member  Board 
that  will  consist  of  6  producers,  3 
feeders — producers  and  feeders 
representing  regions  east  and  west  of  the 
Mississippi  river — 1  seedstock 
producer,  and  3  first  handlers  appointed 
by  USDA.  The  duties  and 
responsibilities  of  the  Board  are 
provided  under  the  Order. 

The  Order  provides  that  USDA  shall 
certify  or  otherwise  determine  the 
eligibility  of  any  State,  regional,  or 
national  lamb  producer,  seedstock 
producer,  feeder,  or  first  handler 


organizations  or  associations  that  meets 
the  eligibility  criteria  established  imder 
the  Order.  Those  organizations  that 
meet  the  eligibility  criteria  specified 
imder  the  Order  will  be  certified  as 
eligible  to  nominate  members  for 
appointment  to  the  Board.  Those 
organizations  should  ensure  that  the 
nominees  represent  the  interests  of 
prodifcers,  seedstock  producers,  feeders, 
and  first  handlers. 

The  Order  provides  that  the  members 
of  the  Board  shall  serve  for  terms  of  3 
years,  except  that  appointments  to  the 
initially  established  Board  shall  be 
proportionately  for  1-,  2-,  and  3-year 
terms.  No  person  may  serve  more  than 
two  consecutive  3-year  terms.  USDA 
will  aimounce  when  nominations  will 
be  due  fi-om  eligible  organizations  and 
when  any  subsequent  nominations  are 
due  when  a  vacancy  does  or  will  exist. 
The  following  unit/regions  have 
vacancies  in  the  fall  of  2003: 


Unit/region 


Members 


Producer  Memt>er:  From  either  Region  1  or  Region  2 — Must  own  annually  101  to  500  head  of  lambs 

Producer  Memtyer:  From  either  Region  1  or  Region  2 — Must  own  annually  nrwre  than  500  head  of  lambs 

Feeder  Member:  From  either  Region  1  or  Region  2 — Either  less  than  5,000  lambs  fed  annually  or  5,000  or  more  lambs  fed  annu- 
ally   „...: 

First  Handler  Memt)er .'. 


Any  eligible  producer,  seedstock 
producer,  feeder,  or  first  handler 
organization  that  is  not  currently 
certified  and  is  interested  in  being 
certified  to  nominate  producers, 
seedstock  producers,  feeders,  or  first 
handlers  for  appointment  to  the  Board, 
must  complete  and  submit  an  official 
"Application  for  Certification  of 
Organization,"  form.  That  form  must  be 
received  by  close  of  business  April  9, 
2003. 

Only  those  organizations  that  meet 
the  criteria  for  certification  of  eligibility 
specified  under  §  1280.206(b)  under  the 
Order  are  eligible  for  certification.  In 
certifying  an  organization,  the  following 
will  be  considered: 

(1)  The  geographic  territory  covered 
by  the  active  membership  of  the 
organization; 

(2)  The  nature  and  size  of  the  active 
membership  of  the  organization, 
including  the  number  of  active 
producers,  seedstock  producers,  feeders, 
or  first  handlers  represented  by  the 
organization; 

(3)  Evidence  of  stability  and 
permanency  of  the  organization; 

(4)  Sources  fi-om  which  the  operating 
funds  of  the  organizations  are  derived; 

(5)  The  functions  of  the  organization; 
and 


(6)  The  ability  and  willingness  of  the 
organization  to  further  the  purpose  and 
objectives  of  the  Act. 

In  addition,  the  primary  consideration 
in  determining  the  eligibility  of  an 
organization  will  be: 

(1)  The  membership  of  the 
organization  consists  primarily  of 
producers,  seedstock  producers,  feeders, 
or  first  handlers  who  market  or  handle 

a  substantial  quantity  of  lamb  or  lamb 
products;  and 

(2)  A  primary  purpose  of  the 
organization  is  in  the  production  or 
marketing  of  lamb  and  lamb  products. 

All  certified  organizations  will  be 
notified  in  v»rriting  of  the  begiiming  and 
ending  dates  of  the  established 
nomination  period  and  will  be  provided 
with  required  nomination  forms. 

The  information  collection 
requirements  referenced  in  this  notice 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C, 
Chapter  35)  and  have  been  assigned 
OMB  No.  0581-0198,  except  Board 
nominees  information  form  has  been 
assigned  OMB  No.  0505-0001. 

Authority:  7  U.S.C.  7411-7425. 


Dated;  March  4,  2003.     . 
A.J.  Yates, 

Administrator. 

(FR  Doc.  03-5562  Filed  3-7-03;  8:45  am] 

BILUNG  COOE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-023-1] 


I 


Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  aimounces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
regulations  for  the  interstate  movemfent 
of  animals  affected  with  Johne's  disease. 

DATES:  We  will  consider  cill  comments 
that  we  receive  on  or  before  May  9, 
2003. 
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ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-023-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71.  4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-023-1.  If  you      ^ 
use  e-mail,  address  your  comment  to 
reguIations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-023-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  bttp:// 
www.aphis.usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  regulations  for 
the  interstate  movement  of  animals 
affected  with  Johne's  disease,  contact 
Dr.  Michael  Carter.  Senior  Staff 
Veterinarian,  National  Center  for 
Animal  Health  Programs,  Certification 
and  Control  Team,  VS,  APHIS.  4700 
River  Road  Unit  46,  Riverdale,  MD 
20737-1231;  (301)  734-4914.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Johne's  Disease  in  Domestic 
Animals;  Interstate  Movement. 

OMB  Number  0579-0148. 

Type  of  Request:  Extension  of 
.    approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture  is 
responsible  for,  among  other  things, 
preventing  the  spread  of  serious 
communicable  animal  diseases  (such  as 
Johne's  disease)  from  one  State  to 
another,  and  for  eradicating  such 
diseases  from  the  United  States  when 
feasible.  Johne's  disease,  also  known  as 


paratuberculosis.  is  caused  by 
Mycobacterium  paratuberculosis  and 
primarily  affects  cattle,  sheep,  goats, 
and  other  domestic,  exotic,  and  wild 
ruminants.  This  disease  is  a  chronic  and 
contagious  enteritis  that  results  in 
progressive  wasting  and  eventual  death. 
It  is  nearly  always  introduced  into  a 
healthy  herd  by  an  infected  animal  that 
is  not  showing  symptoms  of  the  disease. 
The  regulations  in  title  9,  chapter  I, 
subchapter  C,  of  the  Code  of  Federal 
Regulations  govern  the  interstate 
movement  of  animals  to  prevent  the 
dissemination  of  livestock  and  poultry 
diseases  in  the  United  States.  Within 
subchaiJter  C,  part  71  contains  general 
provisions  for  the  interstate 
transportation  of  animals,  poultry,  and 
animal  products,  while  part  80  pertains 
specifically  to  the  interstate  movement 
of  domestic  animals  that  are  positive  to 
an  official  test  for  Johne's  disease. 

Our  regulations  provide  that  cattle, 
sheep,  goats,  and  other  domestic 
animals  that  are  positive  to  an  official 
test  for  Johne's  disease  may  generally  be 
moved  interstate  only  to  a  recognized 
slaughtering  establishment  or  to  an 
approved  livestock  facility  for  sale  to 
such  an  establishment.  The  animals 
must  bear  an  official  eartag  and  be 
shipped  with  an  owner-shipper 
statement. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.20 
hours  per  response. 


Respondents:  Herd  owners,  shippers. 
State  representatives. 

Estimated  annual  number  of 
respondents  :  250. 

Estimated  annual  n umber  of 
responses  per  respondent:  1. 

Estimated  annual  number  of 
responses:  250. 

Estimated  total  annual  burden  on 
respondents:  50  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC  this  5th  day  of 
March  2003. 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  03-5595  Filed  3-7-03;  8:45  am) 

BILUNG  COM  3410-34-l> 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-024-1] 

Notice  of  Request  for  Reinstatement  of 
an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Reinstatement  of  approval  of  an 
information  collection;  conmient 
request. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  a  reinstatement  of  approval  of 
an  information  collection  in  support  of 
the  Horse  Protection  Program. 
DATES:  We  will  consider  all  coniments 
that  we  receive  on  or  before  May  9, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery,  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-024-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  yovir  comment 
refers  to  Docket  No.  03-024-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
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address  in  your  message  and  "Docket 
No.  03-024-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizatians  and  individuals  who  have 
conunented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  Horse 
Protection  Act  regulations,  contact  Dr. 
Jodie  Kulpa-Eddy.  Horse  Protection 
Coordinator,  Animal  Care,  APHIS,  4700 
River  Road  Unit  84,  Riverdale,  MD 
20737-1234;  (301)  734-7833.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Horse  Protection. 

0\fB  Number:  0579-0056. 

Type  of  Request:  Reinstatement  of 
approval  of  an  information  collection. 

Abstract:  In  1970,  Congress  passed  the 
Horse  Protection  Act  (15  U.S.C.  1821  et 
seq.),  referred  to  below  as  the  Act,  that 
prohibits  the  showing,  sale,  auction, 
exhibition,  or  transport  of  horses 
subjected  to  a  cruel  and  inhumane 
practice  referred  to  as  "soring."  This 
practice  causes  a  horse  to  suffer  pain  in 
any  of  its  limbs  for  the  purpose  of 
affecting  the  horse's  performance  in 
competition.  All  horses  are  covered  by 
the  Act  and  the  regulations  in  title  9, 
part  11,  of  the  Code  of  Federal 
Regulations,  although  enforcement 
emphasis  has  historically  been  placed 
on  Tennessee  Walking  horses  and  other 
gaited  breeds  due  to  the  prevalence  of 
soring  documented  in  that  industry.  The 
regulations  are  administered  and 
enforced  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
tue  U.S.  Department  of  Agriculture. 

In  1979,  APHIS  issued  regulations  in 
response  to  an  amendment  to  the  Act 
under  which  horse  show  managers  may 
hire  private  individuals  to  conduct 
inspections,  in  order  to  limit  their 
liability  under  the  Act  if  sored  horses 
are  entered  in  their  event.  These 
individuals  are  referred  to  as  designated 


qualified  persons  (DQPs).  DQPs  must  be 
trained  and  licensed  by  USDA-certified 
and  monitored  programs  that  are  run  by 
horse  industry  organizations  or 
associations  (HIOs). 

Enforcement  of  the  Act  and  its 
regulations  relies  on  horse  inspections 
conducted  by  APHIS  veterinarians  and 
by  DQPs.  To  ensure  that  enforcement  by 
DQPs  and  USDA-certified  DQP 
programs  is  effective,  APHIS  requires 
DQPs,  HIOs,  and  horse  show 
management  to  maintain  or  submit 
records  related  to  these  inspections, 
their  DQP  programs,  and  the  horse 
events  to  APHIS. 

No  official  government  form  is 
necessary  for  the  reporting  and 
recordkeeping  required. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities. 

The  purpose  of  this  notice  is  to  solicit 
comments  fi-om  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Etihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.8454  hours  per  response. 

Respondents:  Designated  qualified 
persons,  horse  industry  organizations, 
and  horse  show  management. 

Estimated  annual  number  of 
respondents:  1,514. 

Estimated  annual  number  of 
responses  per  respondent:  1.84148. 

Estimated  annual  number  of 
responses:  2,788. 

Estimated  total  annual  burden  on 
respondents:  2,357  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 


for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  jecord. 

Done  in  Washington,  DC  this  5th  day  of 
March  2003. 

Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Senice. 
[FR  Doc.  03-5596  Filed  3-7-03;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-026-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
plant  pest,  noxious  weed,  and  garbage 
regulations. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  May  9, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-026-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No:  03-026-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@apbis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-026-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
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information,  including  the  names  of 

organizations  and  individuals  who  have 

commented  on  APHIS  dockets,  are 

available  on  the  Internet  at  bttp:// 

www.aphis.  usda.gov/ppd/rad/ 

webrepor.html. 

FOR  FURTHER  INFORMATJON  CONTACT:  For 

information  regarding  the  plant  pest, 
noxious  weed,  and  garbage  regulations, 
contact  Ms.  Deborah  Knott,  Chief, 
Permit  Branch,  PPQ,  APHIS,  4700  River 
Road  Unit  133,  Riverdale,  MD  20737; 
(301)  734-5055.  For  copies  of  more 
detailed  information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS"  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title:  Plant  Pest,  Noxious  Weed,  and 
Garbage  Regulations. 

OMB  Number:  057»-O054. 
Type  of  Request:  Extension  of 
approval  of  an  information  collection. 
Abstract:  The  Plant  Protection  and 
Quarantine  (PPQ)  program  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  U.  S.  Department  of 
Agriculture,  is  responsible  for 
preventing  plant  pests  and  noxious 
weeds  from  entering  the  United  States, 
preventing  the  spread  of  pests  and 
weeds  not  widely  distributed  in  the 
United  States,  and  eradicating  those 
introduced  pests  and  weeds  when 
eradication  is  feasible.  PPQ  is  also 
responsible  for  preventing  plant  and 
animal  diseases  and  pests  from  entering 
the  United  States  in  waste  material 
derived  from,  or  associated  with,  fruits, 
vegetables,  meats,  or  other  plant  or 
animal  matter  commonly  referred  to  as 
garbage. 

The  introduction  and  establishment  of 
new  plant  and  animal  pests  and 
diseases  or  noxious  weeds  in  the  United 
States  could  cause  multimiUion  dollar 
losses  to  U.S.  agriculture. 

To  prevent  this  from  happening,  we 
engage  in  a  number  of  information 
collection  activities  under  7  CFR  parts 
330  and  360,  and  9  CFR  part  94,  §94.5, 
that  are  designed  to  allow  us  to 
detAmine  whether  shipments  of 
regulated  articles  (such  as  certain  plants 
and  soil)  present  a  possible  risk  of 
introducing  plant  pests  or  noxious 
weeds  into  the  United  States. 

Our  primary  means  of  obtaining  this 
vital  information  is  by  requiring 
individuals  to  apply  to  us  for  a  permit 
to  import  regulated  articles  or  to  move 
these  articles  interstate.  The  permit 
application  contains  such  information 
as  the  nature  and  amount  of  items  to  be 
imported  or  moved  interstate,  the 
country  or  locality  of  origin,  the 
intended  destination,  and  the  intended 
port  of  entry  in  the  United  States. 


Such  data  enable  us  to  evaluate  the 
risks  associated  with  the  proposed 
importation  or  interstate  movement  of 
plant  pests,  noxious  weeds,  and  soil  and 
to  develop  risk-mitigating  conditions,  if 
necessary,  for  the  proposed  importation 
or  interstate  movement. 

We  also  require  the  ov»aiers  or 
operators  of  certain  garbage-handling 
facilities  to  apply  to  us  for  a  permit  so 
that  they  can  be  approved  to  process 
regulated  garbage  in  such  a  way  that  it 
no  longer  poses  a  threat  of 
disseminating  plant  pests  or  livestock 
and  poultry  diseases  within  the  United 
States.  We  also  employ  compliance 
agreements  in  our  programs  to  help 
ensure  that  garbage  handlers  and  others 
use  appropriate  mitigation  measures. 
These  information  gathering  procedures 
enable  us  to  detect  and  intercept 
shipments  that  pose  a  potential  risk  to 
U.S.  agriculture. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 

years. 

The  purpose  of  this  »otice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use.  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g..  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.808961  hours  per  response. 

Respondents:  Importers  and  shippers 
of  plant  pests,  noxious  weeds,  and  other 
regulated  articles;  State  plant  health 
authorities;  owners/operators  of 
regulated  garbage-handling  facilities. 

Estimated  ann  ual  n  umber  of 
respondents:  39.962. 

Estimated  annual  number  of 
responses  per  respondent:  1.16435. 

Estimated  annual  number  of 
responses:  46,530. 


Estimated  total  annual  burden  on 
respondents:  37,641  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC,  this  5th  day  of 
March  2003. 
Peter  Fernandez. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-5597  Filed  3-7-03;  8:45  am] 
BILUNO  COD6  3410-34-^ 


DEPARTMENT  OF  AGRICULTURE 

Animar  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-027-1] 

Notice  Of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Extension  of  approval  of  an 
information  collection;  comment 
request. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of 
regulations  under  which  softwood 
(coniferous)  packing  materials  used 
with  goods  exported  from  the  United  . 
States  may  be  certified  as  having  been 
heat  treated. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  May  9. 
2003. 

ADDRESSES:  You  may  submit  conmients 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-027-1. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-027-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
conmient  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-027-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
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room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Frtday^  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individueds  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  bttp:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  regulations 
for  softwood  packing  materials  exported 
from  the  United  States,  contact  Mr. 
David  B.  Lamb,  Export  Certification 
Specialist,  Phytosanitary  Issues 
Management,  PPQ,  APHIS.  47^0  River 
Road  Unit  140,  Riverdale,  MD  20737; 
(301)  734-3818.  For  copies  of  more 
detailed  information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles. 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  INFORMATION: 

Title:  Export  Certification;  Heat 
Treatment  of  Softwood  Packing 
Materials  Exported  to  China. 
OMB  Number:  0579-0147. 
Type  of  Request:  Extension  of 
approval  of  an  information  collection. 
.    Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  United  States  Department  of 
Agriculture  (USDA)  provides,  among 
other  things,  export  certification 
services  to  assure  other  countries  that 
the  plants  and  plant  products  that  they 
are  receiving  from  the  United  States  are 
fi^e  of  plant  pests  specified  by  the 
receiving  country. 

The  export  certification  regulations 
contained  in  7  CFR  part  353  (referred  to 
below  as  the  regulations)  set  forth  the 
procedures  for  obtaining  certification  for 
plants  and  plant  products  offered  for 
export  or  reexport.  It  should  be  noted 
that  export  certification  is  not  required 
by  the  regulations;  rather,  it  is  provided 
by  the  Plant  Protection  and  Quarantine 
(PPQ)  program  of  APHIS  as  a  service  to 
exporters. 

Effective  January  1,  2000.  the 
Government  of  the  People's  Republic  of 
China  required  goods  from  the  United 
States  to  be  accompanied  by  either  a 
statement  from  the  exporter  that  the 
shipment  does  not  contain  any  softwood 
(conifer)  packing  materials,  or  by  an 
APHIS-issued  certificate  certifying  that 
the  conifer  packing  materials  in  the 
shipment  have  been  heat  treated  to  a 


minimum  core  temperature  of  56  °C  for 
30  minutes. 

In  response  to  this  requirement,  we 
developed  a  new  certificate  of  heat 
treatment  and  procedures  for  issuing  it 
to  exporters  who  need  to  heat  treat  thefr 
packing  materials  in  order  to  ship  goods 
to  China.  This  certificate,  PPQ  Form 
553,  is  divided  into  two  parts  and  serves 
as  both  a  certification  by  the  exporter 
that  the  required  heat  treatment  was 
performed  and  USDA  endorsement  of 
industry  compliance  with  the 
certification  requirements. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
.  approve  our  use  of  this  information 
collection  activity  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use.  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.01728  hours  per  response. 

Respondents:  U.S.  exporters.  State 
and  county  cooperators  (inspectors). 

Estimated  annual  number  of 
respondents:  6,500. 

Estimated  annual  number  of 
responses  per  respondent:  25. 

Estimated  annual  number  of 
responses:  162,500. 

Estimated  total  annual  burden  on 
respondents:  2,808  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  aimual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
sununarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Done  in  Washington.  DC.  this  5th  day  of 
March  2003. 

Peter  Fernandez, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Semre. 
|FR  Doc.  03-5598  Filed  3-7-03:  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTIMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request:  Report  of  ttie 
Emergency  Food  Assistance  Program 
(TEFAP)  Administrative  Costs  (Form 
FNS-667) 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this" 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on  the 
proposed  information  collection  of 
administrative  cost  information  under 
the  Emergency  Food  Assistance  Program 
(TEFAP)  for  Form  FNS-667.  This 
proposal  is  an  extension  of  a  collection 
currently  approved  under  OMB  No; 
0584-0385. 

DATES:  Written  comments  must  be 
received  on  or  before  May  9,  2003. 
ADDRESSES:  Comments  may  be  mailed 
or  faxed  to  Rosalind  Cleveland,  Chief, 
Program  Support  Branch.  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Dri\?e. 
Alexandria,  VA  22302.  The  fax  number 
is  703-305-1410.  Comments  may  also 
be  emailed  to:  fdd-pst@fns.usda.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality.  utilit>',  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  written  comments  will  be  open  for 
public  inspection  at  the  office  of  die 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
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p.m.,  Monday  through  Friday)  at  3101 
Park  Center  Drive.  Alexandria.  Virginia 
22302.  Room  508. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Cleveland  at  703-305-2888. 

SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  the  Emergency  Food 
Assistance  Program  (TEFAP) 
Administrative  Costs  (Form  FNS-667). 
OMB  Number:  0584-0385. 
Form  Number:  FNS-667. 
Expiration  Date:  April  30.  2003. 
Type  of  Request:  Extension  of 
Currently  Approved  Information 
Collection. 

Abstract:The  FNS-667.  Report  of  the 
Emergency  Food  Assistance  Program 
(TEFAP)  Administrative  Costs,  is 
completed  quarterly,  with  a  close-out 
report,  by  the  State  agencies 
administering  TEFAP.  States  use  the 
form  to  report  how  Federal 
administrative  funds  are  utilized  in 
three  separate  categories.  States  may  use 
funds  to  pay  costs  incurred  by  the  State 
agency  itself,  or  to  pay  costs  incurred  by 
local  recipient  agencies — emergency 
feeding  organizations  (EFO)  that 
distribute  USDA  commodities  to  eligible 
households.  States  also  "pass  down"  to 
EFOs  a  certain  percentage  of  Federal 
administrative  funds  received,  as 
required  by  the  Emergency  Food 
Assistance  Act  of  1983.  as  amended. 
Section  1772(a)  of  the  Food. 
Agriculture.  Conservation,  and  Trade 
Act  of  1990,  Pub.  L.  101-624.  The 
information  reported  on  the  form  is 
used  by  the  Food  and  Nutrition  Service 
to  ensure  that  States  meet  this 
requirement,  as  well  as  the  requirement 
that  States  match  all  Federal 
administrative  funds  that  are  not  passed 
down  to  the  local  agencies,  or  used  to 
pay  costs  on  their  behalf. 
Respondents:  State  Agencies. 
Estimated  Number  of  Respondents:  55 
(States.  Territories,  and  the  District  of 
Columbia. 

Estimated  Number  of  Responses  per 
Respondent:  5. 

Estimated  Time  per  Response:  .5  to  8 
hours  per  response/average  3.5  hours. 
Estimated  Total  Annual  Burden  on 
Respondents:  962.5  hours  annually  (55 
State  agencies  at  5  responses  per  agency 
=  275  responses  @  3.5  hours).  A  total  of 
five  reports,  four  quarterly  and  a  final 
close-out  report,  are  submitted. 
Recordkeeping  burden  =  0  hours. 
Reporting  burden  =  962.5  hours. 


Dated:  March  4.  2003. 
Roberto  Salazar. 
Administrator. 

[FR  Doc.  03-5585  Filed  3-7-03;  8:45  am)- 
BItLING  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Siskiyou  County  Resource  Advisory 
Committed 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting.  


SUMMARY:  The  Siskiyou  County 
Resource  Advisory  Committee  will  meet 
in  Yreka,  California.  March  17.  2003. 
The  meeting  will  include  routine 
business  and  discussion,  review,  and 
recommendation  of  submitted  project 
proposals. 

DATES:  The  meeting  will  be  held  March 
17.  2003  from  4  p. in.  until  8  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Library.  Preece 
Way.  Yreka,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Hall.  RAC  Coordinator.  Klamath 
National  Forest,  (530)  841-4468  or 
electronically  at  donaldhall@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  March  3.  2003. 
Margaret  |.  Boland, 
Designated  Federal  Official. 
IFR  Doc.  03-5579  Filed  3-7-03;  8:45  am] 
BILUNG  CODE  3410-11-M 


2001,  Tragedies,  and  (2)  resume 
plaiming  for  its  next  forums  on  police- 
community  relations  and  the  impact  of 
relocation  of  federal  agencies  outside  of 
the  District  of  Columbia. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact  Marc 
Pentino  of  the  Eastern  Regional  Office. 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  10  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

D^ted  in  Washington,  DC,  March  4.  2003. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  Oi-5591  Filed  3-7-03;  8:45  am] 
BH.LING  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
Of  the  District  of  Columbia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Conunission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Committee  to  the  Commission  will 
convene  at  9:30  a.m.  to  12:30  p.m.  on 
Tuesday.  March  18.  2002.  at  the  John  A. 
Wilson  Building.  Room  201, 1350 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20004.  The  Advisory 
Committee  will  hold  a  meeting  to  (1) 
receive  an  update  on  the  InterSAC 
report.  Civil  Rights  Concerns  in  the 
Metropolitan  Washington.  DC  Area  in 
the  Aftermath  of  the  September  11, 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Maine  Advisory  Committee 

Notice  is  hereby  given,  piu-suant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Maine 
Advisory  Committee  to  the  Commission 
will  convene  at  1:30  p.m.  and  adjourn 
at  5:30  p.m.  on  Friday.  March  28.  2003, 
at  the  Lancaster  Lounge,  Moulton 
Union,  Bowdoin  College,  Brunswick, 
Maine  04011.  The  purpose  of  the 
meeting  is  to  hold  new  member 
orientation,  be  briefed  by  invited  guests 
on  civil  rights  issues  in  Maine,  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Aonghas  St.  Hilaire  of  the  Eastern 
Regional  Office.  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  10  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington.  DC,  March  4.  2003. 
Ivy  L.  Davis,  . 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-5592  Filed  3-7-03;  8:45  am] 

MUJNQ  cooc  oat-^n-p 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  New  Hampshire  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Hampshire  Advisory  Committee  to  the 
Conunission  will  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  on  Monday,  March  17, 
2003,  at  the  Southern  New  Hampshire 
University,  2500  North  River  Road, 
Manchester,  New  Hampshire  03106. 
The  purpose  of  the  meeting  is  to  hold 
new  member  orientation,  be  briefed  by 
invited  guests  on  civil  rights  issues  in 
New  Hampshire,  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  plaruiing  a  presentation 
to  the  Committee,  should  contact 
Aonghas  St.  Hilaire  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  4,  2003. 
Ivy  L.  Davis, 

Chief,  Regionml  Programs  Coordination  Unit. 
[FR  Doc.  03-5589  Filed  3-7-03;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  York  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  niles  and 
regiilations  of  the  U.S.  Conunission  on 
Civil  Rights,  that  a  conference  call  of  the 
New  York  Advisory  Committee  to  the 
Commission  will  begin  at  2  p.m.  and 
end  at  3:30  p.m.  on  Wednesday,  March 
26,  2003.  This  conference  call  is 
available  to  the  public  through  the 
following  call-in  number:  r-800-659- 
1203,  access  code:  15778611.  Any 
interested  member  of  the  public  may 
call  this  number  and  listen  to  the 
meeting.  The  purpose  of  the  conference 
call  is  to  plan  a  community  forum  on 
civil  rights  issues  and  post  9/11  law 
enforcement-commimity  relations  in 
New  York. 

To  ensure  that  the  Commissioa 
secures  an  appropriate  number  of  lines, 
persons  are  asked  to  register  by 


contacting  Aonghas  St.  Hilaire  of  the 
Eastern  Regional  Office,  202-376-7533 
(TDD  202-376-8116),  by  4  p.m.  on 
Tuesday,  March  25,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington,  DC,  March  4, 2003. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-5590  Filed  3-7-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-804] 

Ball  Bearings  and  Parts  Thereof  From 
Japan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Mview,  Partial  Rescission  of 
Administrative  Review,  and  Notice  of 
Intent  To  Rescind  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review,  partial  rescission  of 
administrative  review,  and  notice  of 
intent  to  rescind  administrative  review. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  ball  bearings 
and  parts  thereof  from  Japan.  The 
review  covers  six  manufacturers/ 
exporters  and  the  period  is  May  1 ,  2001 . 
through  April  30,  2002. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  by  various  companies  subject  to 
this  review.  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  simimary  of  the 
argiunent. 

EFFECTIVE  DATE:  March  10,  2003. 
FOR  FURfHER  INFORMATION  CONTACT: 
Please  contact  the  appropriate  case 
analysts  for  the  various  respondent 
firms,  as  listed  below,  at  Import 
Administration,  International  Trade 


Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  482-4733;  Thomas 
Schauer  (Koyo),  Lyn  Johnson  (NTN).  . 
David  Dirstine  (NPBS).  Dmitry 
Vladimirov  (Sapporo),  Catherine  Cartsos 
(Taisei  Trading  Company).  Kristin  Case 
(NSK),  Mark  Ross,  or  Richard  Rimlinger. 
SUPPL£MENTARY  INFORMATION: 

Background  . , 

On  May  15, 1989,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  ball  bearings 
and  parts  thereof  from  Japan  (54  FR 
20904).  On  June  25,  2002,  in  accordance 
writh  19  CFR  351.213(b),  we  published 
a  notice  of  initiation  of  administrative 
review  of  this  order  (67  FR  42753). 

On  October  23,  2002.  the  Department 
rescinded  the  administrative  review 
with  respect  to  Asahi  Seiko  Co.,  Ltd., 
and  Nachi-Fujikoshi  Corporation  with 
respect  to  ball  bearings  from  Japan.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.:  Partial  and 
Full  Rescission  of  Antidumping  Duty 
Administrative  Reviews,  67  FR  65089 
(Oct.  23,  2002). 

On  August  9,  2002,  we  received  a 
timely  withdrawal  of  the  request  for 
review  of  Shinyei  Kaisha  from  Japan. 
Because  there  were  no  other  requests  for 
review  of  this  firm,  we  are  rescinding 
the  review  with  respect  to  this  company 
in  accordance  with  19  CFR  351.213(d). 
The  Department  inadvertendy  neglected 
to  include  this  firm  in  its  October  23, 
2002,  notice. 

We  also  initiated  administrative 
reviews  of  Kitanihon  Seiko,  Co.  Ltd., 
Sapporo  Precision,  Inc.,  and  Sanbi  Co., 
Ltd.  In  response  to  our  questioimaires  to 
these  three  entities,  Tve  received  one 
consolidated  response  in  which  the 
companies  explained  their  affiliations 
with  one  another.  Given  these 
afiiliations.  we  have  calculated  a  single 
weighted  average  margin  for  their  sales 
in  the  United  States  and  refer  to  them 
collectively  as  "Sapporo"  throughout 
this  notice.  See  analysis  memorandum 
dated  March  3,  2003.  for  a  more  detailed 
explanation. 

We  intend  to  rescind  the 
administrative  reviews  we  initiated  of 
Jiro  Okayama,  Eisho  Trading  Co.,  Ltd., 
and  Phoenix  International  Corporation 
(collectively  "Japanese  trading 
companies")  with  respect  to  subject 
merchandise  from  Japan.  These 
Japanese  trading  companies  informed  us 
that,  although  they  are  the  resellers  of 
Japanese-manufactured  ball  bearings, 
their  suppliers  knew  at  the  time  of  sale 
that  the  merchandise  was  destined  for 
exportation  to  the  United  States.  If  in 
fact  the  suppliers  had  knowledge  that 
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the  sales  they  made  to  these  trading 
companies  were  destined  for 
exportation  to  the  United  States,  then 
the  suppliers  would  be  the  proper 
parties  to  an  administrative  review  since 
their  sales  would  be  the  point  in  the 
sales  chain  at  which  merchandise  "is 
first  sold  (or  agreed  to  be  sold)  before 
the  date  of  importation  by  the  producer 
or  exporter  of  the  subject  merchandise 
outside  of  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States  or  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States  *    *    *" 
pursuant  to  section  772(a)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 

Although  another  firm,  Taisei 
Industries,  Ltd.  (Taisei).  claimed  that  its 
suppliers  "gerterally"  have  knowledge 
at  the  time  of  sale  to  Taisei  that  the  ball 
bearings  were  destined  for  exportation 
to  the  United  States,  information  on  the 
record  indicates  that  one  of  Taisei's 
suppliers  did  not  know  that  the 
merchandise  was  being  exported  to  the 
United  States.  Therefore,  we  have 
preliminarily  included  these  sales  in 
our  administrative  review  of  Taisei.  We 
will  seek  further  clarification 
concerning  Taisei's  sales  to  the  United 
States  and  the  knowledge  of  its 
suppliers  concerning  the  ultimate 
disposition  of  the  ball  bearings  prior  to 
completing  our  final  resuHs  of  review. 

On  January  31,  2003,  the  Department 
extended  the  time  limit  for  thfe 
preliminary  results  of  this  review  to 
March  3.  2003.  See  Ball  Bearings  and 
Parts  Thereof  from  Japan:  Notice  of 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review.  68  FR  6113 
(Feb.  6.  2003). 

Scope  of  Review 

The  products  covered  by  this  review 
are  ball  bearings  and  parts  thereof. 
These  products  include  all  antifriction 
bearings  that  employ  balls  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  balls,  ball 
bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,  and  housed  or 
mounte'd  ball  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTSUS) 
subheadings:  3926.90.45,  4016.93.00. 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010.  8482.10»10, 
8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.05.  8482.99.2580.  8482.99.35. 
8482.99.6595,  8483.20.40,  8483.20.80, 
8483.50.8040,  8483.50.90,  8483.90.20. 
8483.90.30.  8483.90.70,  8708.50.50. 
8708.60.50,  8708.60.80,  8708.70.6060, 


8708.70.8050,  8708.93.30.  8708.93.5000. 
8708.93.6000,  8708.93.75.  8708.99.06. 
8708.99.31.  8708.99.4960.  8708.99.50. 
8708.99.5800.  8708.99.8080,  8803.10.00, 
8803.20.00,  8803.30.00,  8803.90.30,  and 
8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
listing  of  scope  determinations  which 
pertain  to  the  order,  s^  the  Scope 
Determinations  Memorandum  (Scope 
Memorandum)  from  the  Antifriction 
Bearings  Team  to  Laurie  Parkhill.  dated 
April  1,  2002,  and  hereby  adopted  by 
this  notice.  The  Scope  Memorandum  is 
on  file  in  the  Central  Records  Unit 
(CRU),  Main  Commerce  Building,  Room 
B-099,  in  the  General  Issues  record 
(A-lOO-OOl)  for  the  01/02  review. 

Although  the  HTSUS  item  numbers 
above  are  provided  for  convenience  and 
customs  purposes,  the  written 
description  of  the  scope  of  this 
proceeding  remains  dispositive. 

Verification 

As  provided  in  section  782{i)  of  the 
Act,  we  verified  information  provided 
by  certain  respondents  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturers' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and  the 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  resuUs  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  CRU, 
Room  B-099. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used  export  price  or  constructed  export 
price  (CEP)  as  defined  in  sections  772(a) 
and  (b)  of  the  Act,  as  appropriate.  Due 
to  the  extremely  large  volume  of 
transactions  that  occurred  during  the 
period  of  review  and  the  resulting 
administrative  burden  involved  in 
calculating  individual  margins  for  all  of 
these  transactions,  we  sampled  CEP 
sales  in  accordance  with  section  777A 
of  the  Act.  When  a  firm  made  more  than 
10.000  CEP  sales  transactions  to  the 
United  States  of  subject  merchandise, 
we  reviewed  CEP  sales  that  occurred 
during  sample  weeks.  We  selected  one 
week  from  each  two-month  period  in 
the  review  period,  for  a  total  of  six 
weeks,  and  analyzed  each  transaction 
made  in  those  six  weeks.  The  sample 
weeks  are  as  follows:  May  27-Iune  2, 
2001:  August  19-25,  2001;  September 
16-22.  2001;  December  2-8.  2001; 
February  17-23,  2002;  and  March  24- 
30.  2002.  We  reviewed  all  export-price 


sales  transactions  made  during  the 
period  of  review. 

We  calculated  export  price  and  CEP 
based  on  the  packed  F.O.B..  C.I.F..  or 
delivered  price  to  unaffiliated 
purchasers  in.  or  for  exportation  to,  the 
United  States.  We  made  deductions,  as 
appropriate,  for  discounts  and  rebates. 
We  also  made  deductions  for  any 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act  and  the  Statements  of 
Administrative  Action  accompanying 
the  Uruguay  Round  Agreements  Act, 
H.R.  Doc.  103-316,  at  823-824  (1994). 
we  calculated  the  CEP  by  deducting 
selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States,  which  includes 
commissions,  direct  selling  expenses, 
indirect  selling  expenses,  and  U.S. 
repacking  expenses.  For  NPBS.  in 
accordance  with  section  772(d)(2)  of  the 
Act.  we  also  deducted  the  cost  of  any 
further  manufacture  or  assembly,  except 
where  we  applied  the  special  rule 
provided  in  section  772(e)  of  the  Act. 
See  below.  Finally,  we  made  an 
adjustment  for  profit  allocated  to  these 
expenses  in  accordance  with  section 
772(d)(3)  of  the  Act. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers,  e.g..  parts  of  bearings  that 
were  imported  by  U.S.  affiliates  of 
foreign  exporters  and  then  further 
processed  into  other  products  which 
were  then  sold  to  unaffiliated  parties, 
we  determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  under  section  772(e)  of  the 
Act  applied  to  all  firms,  except  NPBS, 
that  added  value  in  the  United  States. 

Section  772(e)  of  the  Act  provides 
that,  when  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  sold  by  the  exporter  or 
producer  to  an  unaffiliated  person  if 
there  is  a  sufficient  quantity  of  sales  to 
provide  a  reasonable  basis  for 
comparison  and  we  determine  that  the 
use  of  such  sales  is  appropriate.  If  there 
is  not  a  sufficient  quantity  of  such  sales 
or  if  we  determine  that  using  the  price 
of  identical  or  other  subject 
merchandise  is  not  appropriate,  we  may 
use  any  other  reasonable  basis  to 
determine  the  CEP. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 


estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  the  subject  merchandise 
by  the  affiliated  purchaser.  Based  on 
this  analysis,  we  determined  that  the 
estimated  value  added  in  the  United 
States  by  all  firms,  with  the  exception 
of  NPBS,  accounted  for  at  least  65 
percent  of  the  price  charged  to  the  first 
unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.  See  19  CFR  351.402(c)  for  an 
explanation  of  our  practice  on  this 
issue.  Therefore,  we  preliminarily 
determine  that,  for  the  firms  other  than 
NPBS,  the  value  added  is  likely  to 
exceed  substantially  the  value  of  the 
subject  merchandise.  Also,  for  those 
companies,  we  determine  that  there  was 
a  sufficient  quantity  of  sales  remaining 
to  provide  a  reasonable  basis  for 
comparison  and  that  the  use  of  these 
sales  is  appropriate.  See  analysis 
memoranda  for  Koyo,  NSK,  and  NTN 
dated  February  28,  2003.  Accordingly, 
for  purposes  of  determining  dumping 
margins  for  the  sales  subject  to  the 
special  rule,  we  have  used  the  weighted- 
average  dumping  margins  calculated  on 
sales  of  identical  or  other  subject 
merchandise  sold  to  unaffiliated 
persons. 

For  NPBS,  we  determined  that  the 
special  rule  did  not  apply  because  the 
value  added  in  the  United  States  did  not 
exceed  substantially  the  value  of  the 
subject  merchandise.  Consequently, 
NPBS  submitted  a  complete  response  to 
our  further-manufacturing 
questionnaire,  which  included  the  costs 
of  the  further  processing  performed  by 
its  U.S.  affiliate,  and  we  analyzed  all 
sales. 

No  other  adjustments  to  export  price 
or  CEP  were  claimed  or  allowed. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  did  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  foreign  like  product  sold 
by  all  respondents  in  the  exporting 
country  was  sufficient  to  permit  a 
proper  comparison  with  the  sales  of  the 
subject  merchandise  to  the  United 
.  States,  pursuant  to  section  773(a)  of  the 
Act.  Each  company's  quantity  of  sales  in 
its  home  market  was  greater  than  five 
percent  of  its  sales  to  the  U.S.  market. 
Therefore,  in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based 
normal  value  on  the  prices  at  which  the 


foreign  like  products  were  first  sold  for 
consumption  in  the  exporting  country. 

Ehie  to  the  extremely  large  number  of 
transactions  that  occurred  during  the 
period  of  review  and  the  resulting 
administrative  burden  involved  in 
examining  all  of  these  transactions,  we 
sampled  Scdes  to  calculate  normal  value 
in  accordance  with  section  777A  of  the 
Act.  When  a  firm  had  more  than  10,000 
home-market  sales  transactions,  we 
used  sales  in  sample  months  that 
corresponded  to  the  sample  weeks  that 
we  selected  for  U.S.  CEP  sales,  sales  in 
the  month  prior  to  the  period  of  review, 
and  sales  in  the  month  following  the 
period  of  review.  The  sample  months 
were  April,  May,  August,  September, 
and  December  of  2001,  and  February. 
March,  and  June  of  2002. 

We  used  sales  to  affiliated  customers 
only  where  we  determined  such  saleis 
were  made  at  arm's-length  prices,  i.e.,  at 
prices  comparable  to  prices  at  which  the 
firm  sold  identical  merchandise  to 
unaffiliated  customers. 

Because  we  disregarded  below-cost 
sales  in  accordance  with  section  773(b) 
of  the  Act  in  the  last  completed  review 
with  respect  to  ball  bearings  sold  by 
Koyo,  NPBS.  NSK,  and  NTN  [see  , 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  ai;  Final 
Results  of  Administrative  Reviews  and 
Revocation  of  Orders  in  Part,  65  FR 
49219,  49221  (Aug.  11,  2000).  or 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al;  Final 
Results  of  Administrative  Reviews  and 
Revocation  of  Orders  in  Part,  67  FR 
55780.  55781  (Aug.  30,  2002)),  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  by  these  companies  of  the 
foreign  like  product  under  consideration 
for  the  determination  of  normal  value  in 
this  review  may  have  been  made  at 
prices  below  the  cost  of  production 
(COP)  as  provided  by  section 
773(b)(2)(A)(ii)  of  the  Act.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  conducted  COP  investigations  of 
sales  by  these  firms  in  the  home  market. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  the  selling,  general, 
and  administrative  (SG&A)  expenses, 
and  all  cqsts  and  expenses  incidental  to 
packing  the  merchandise.  In  our  COP 
analysis,  we  used  the  home-market  sales 
and  COP  information  provided  by  each 
respondent  in  its  questionnaire 
responses. 

After  calculating  the  COP.  in 
accordance  with  section  773(b)(1)  of  the 
Act,  we  tested  whether  home-market 


sales  of  the  foreign  like  product  were 
made  at  prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities  and  whether  such  prices 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COPs  to  the 
reported  home-market  prices  less  any    . 
applicable  movement  charges, 
discoimts,  and  rebates. 

Pursuant  to  section  773(b)(2)(c)  of  the 
Act,  when  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  the  belovfr-cost 
sales  were  not  made  in  substantial 
quantities  within  an  extended  period  of 
time.  When  20  percent  or  more  of  a 
respondent's  sales  pf  a  given  product 
during  the  period  of  review  were  at 
prices  less  than  the  COP.  we 
disregarded  the  below-cost  sales 
because  they  were  made  in  substantial 
quantities  within  an  extended  period  of 
time  pursuant  to  sections  773(b)(2)(B) 
and  (C)  of  the  Act  and.  based  on 
comparisons  of  prices  to  weighted- 
average  COPs  for  the  period  of  review, 
we  determined  that  these  sales  were  at 
prices  which  would  not  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  accordance  with  section 
773(b)(2)(D)  of  the  Act.  Based  on  this 
test,  we  disregarded  below-cost  sales 
with  respect  to  all  of  the  above-, 
mentioned  companies. 

We  compareci  U.S.  sales  with  sales  of 
the  foreign  like  product  in  the  home 
markdt.  We  considered  all  non-identical 
products  within  a  bearing  family  to  be 
equally  similar.  As  defined  in  our 
questionnaire,  a  bearing  family- consists 
of  all  ball  bearings  that  are  the  same  in 
the  following  physical  characteristics: 
load  direction,  bearing  design,  number 
of  Toyvs  of  rolling  elements,  precision 
rating,  dynamic  load  rating,  outer 
diameter,  inner  diameter,  and  width. 

Home-market  prices  were  based  on 
the  packed,  ex-factory,  or  delivered 
prices  to  affiliated  or  unaffiliated   ' 
purchasers.  When  applicable,  we  made 
adjustments  for  differences  in  packing 
and  for  movement  expenses  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act.  We  also  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773{a)(6){C)(ii)  of 
the  Act  and  for  differences  in 
circumstances  of  sale  in  accordance 
with  section  773(a)(6)(C)(iii)  of  the  Act 
and  19  CFR  351.410.  For  comparisons  to 
export  price,  we  made  circumstances-of- 
sale  adjustments  by  deducting  home-  . 
market  direct  selling  expenses  from  and 
adding  U.S.  direct  selling  expenses  to 
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normal  value.  For  comparisons  to  CEP, 
we  made  circumstances-of-sale 
adjustments  by  deducting  home-market 
direct  selling  expenses  from  normal 
value.  We  also  made  adjustments,  when 
applicable,  for  home-market  indirect 
selling  expenses  to  offset  U.S. 
commissions  in  export-price  and  CEP 
calculations. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  we  based 
normal  value,  to  the  extent  practicable, 
on  sales  at  the  same  level  of  trade  as  the 
export  price  or  CEP.  If  normal  value  was 
calculated  at  a  different  level  of  trade, 
we  made  an  adjustment,  if  appropriate 
and  if  possible,  in  accordance  with 
section  773(a)(7)  of  the  Act.  See  Level  of 
Trade  section  below. 

In  accordance  with  section  773(a)(4) 
of  the  Act.  we  used  constructed  value  as 
the  basis  for  normal  value  when  there 
were  no  usable  sales  of  the  foreign  like 
product  in  the  comparison  market.  We 
calculated  constructed  value  in 
accordance  with  section  773(e)  of  the 
Act.  We  included  the  cost  of  materials 
and  fabrication,  SG&A  expenses,  and 
profit  in  the  calculation  of  constructed 
value.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act.  we  based  SG&A 
expenses  and  profit  on  the  amounts 
incurred  and  realized  by  each 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  home  market. 

When  appropriate,  we  made 
adjustments  to  constructed  value  in 
accordance  with  section  773(a)(8)  of  the 
Act  and  19  CFR  351.410  for 
circumstances-of-sale  differences  and 
level-of- trade  differences.  For 
comparisons  to  export  price,  we  made 
circumstances-of-sale  adjustments  by 
deducting  home-market  direct  selling 
expenses  from  and  adding  U.S.  direct 
selling  expenses  to  normal  value.  For 
comparisons  to  CEP.  we  made 
circumstances-of-sale  adjustments  by 
deducting  home-market  direct  selling 
expenses  from  normal  value.  We  also 
made  adjustments,  when  applicable,  for 
home-market  indirect  selling  expenses 
to  offset  U.S.  commissions  in  export- 
price  and  CEP  comparisons. 

When  possible,  we  calculated 
constructed  value  at  the  same  level  of 
trade  as  the  export  price  or  CEP.  If 
constructed  value  was  calculated  at  a 
different  level  of  trade,  we  made  an 
adjustment,  if  appropriate  and  if 
possible,  in  accordance  with  sections 
773(a)(7)  and  (8)  of  the  Act.  See  Level 
of  Trade  section  below. 

Level  of  Trade 

To  the  extent  practicable,  we 
determined  normal  value  for  sales  at  the 


same  level  of  trade  as  the  U.S.  sales 
(either  export  price  or  CEP).  When  there 
were  no  sales  at  the  same  level  of  trade, 
we  compared  U.S.  sales  to  home-market 
sales  at  a  different  level  of  trade.  The 
normal-value  level  of  trade  is  that  of  the 
starting-price  sales  in  the  home  market. 
When  normal  value  is  based  on 
constructed  value,  the  level  of  trade  is 
that  of  the  sales  from  which  we  derived 
SG&A  and  profit. 

To  determine  whether  home-market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  home-market  sales  were 
at  a  different  level  of  trade  from  that  of 
a  U.S.  sale  and  the  difference  affected 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  normal 
value  is  based  and  honie-market  sales  at 
the  level  of  trade  of  the  export 
transaction,  we  made  a  level-of-trade 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (Nov.  19,  1997). 

For  a  company-specific  description  of 
our  level-of-trade  analysis  for  these 
preliminary  results,  see  Memorandum 
to  Laurie  Parkhill  from  Antifriction 
Bearings  Team  Regarding  Level  of 
Trade,  dated  March  3,  2003.  on  file  in 
the  CRU,  Room  B-099. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  following 
percentage  weighted-average  dumping 
margins  on  ball  bearings  from  Japan  for 
the  period  May  1,  2001,  through  April 
30,  2002: 


Company 


Koyo 

NTN  

NPBS  .... 
Sapporo 
NSK.  Ltd 
Taisei  .... 


Margin 
(percent) 


4.95 
10.47 
6.17 
7.59 
2.68 
35.18 


Comments 

Pursuant  to  19  CFR  351.310(c).  any 
interested  party  may  request  a  hearing 
within  21  days  of  the  date  of  publication 
of  this  notice.  If  requested,  a  hearing 
will  be  held  at  the  main  Commerce 
Department  building  at  a  time  and 
location  to  be  determined. 

Issues  raised  in  a  hearing  will  be 
limited  to  those  raised  in  th»  respective 
case  and  rebuttal  briefs.  Pursuant  to  19 


CFR  351.309(c)(ii).  interested  parties 
may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice. 
Furthermore,  as  discussed  in  19  CFR 
351.309(d),  rebuttal  briefs,  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  within  5  days  after 
the  time  limit  for  filing  the  case  brief. 
Parties  who  submit  case  or  rebuttal 
briefs  in  this  proceeding  are  requested 
to  submit  with  each  argument  (1)  a 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argument  with  an 
electronic  version  included.  •• 

We  are  also  conducting  administrative 
reviews  of  the  orders  on  ball  bearings 
from  other  countries.  See  Ball  Bearings 
and  Parts  Thereof  from  France,  et  al: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews,  Partial 
Rescission  of  Administrative  Reviews, 
and  Notice  of  Intent  to  Revoke  Order  in 
Part,  68  FR  6404  (Feb.  7,  2003).  Parties 
in  the  Japan-specific  review  who  wish 
to  raise  general  issues  affecting  all 
ongoing  reviews  of  ball  bearings  from 
various  countries  should  meet  the 
following  schedule  regarding  requests 
for  a  general  issues  hearing  and  briefs: 
Request  for  Hearing:  March  17,  2003 
Case  Briefs:  March  24,  2003 
Rebuttal  Briefs:  March  31,  2003 

The  Department  will  publish  the  final 
•results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs.. 
The  Department  will  issue  final  results 
of  this  review  within  120  days  of 
publication  of  these  preliminary  results. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hi  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated, 
whenever  possible,  an  exporter/ 
importer  (or  customer)-specific 
assessment  rate  or  value  for  subject 
merchandise. 

Ei^rt-Price  Sales 

With  respect  to  export-price  sales,  for 
these  preliminary  results  we  divided  the 
total  dimiping  margins  (calcidated  as 
the  difference  between  normal  value 
and  export  price)  for  each  exporter's 
importer/customer  by  the  total  number 
of  units  the  exporter  sold  to  that 
importer/customer.  We  will  direct  the 
Customs  Service  to  assess  the  resulting 
per-unit  dollar  amount  against  each  unit 
of  merchandise  in  each  of  that 
importer's/customer's  entries  during  the 
review  period. 

Constructed  Export  Price  Sales 

For  CEP  sales  (sampled  and  non- 
sampled),  we  divided  the  total  diunping 


margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
the  Customs  Service  to  assess  the 
resulting  percentage  margin  against  the 
entered  customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  during  the  review  period.  See  19 
CFR  351.212(b). 

Cash-Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
each  respondent  (j.e.,  each  exporter 
and/ or  manufacturer  included  in  this 
review),  we  divided  the  total  dumping 
margins  for  each  company  by  the  total 
net  value  for  that  company's  sales  of 
merchandise  during  the  review  period. 

In  order  to  derive  a  single  weighted- 
average  margin  for  each  respondent,  we 
weight-averaged  the  export-price  and 
CEP  deposit  rates  (using  the  export  price 
and  CEP,  respectively,  as  the  weighting 
factors).  To  accomplish  this  when  we 
sampled  CEP  sales,  we  first  calculated 
the  total  dumping  margins  for  all  CEP 
sales  diuing  the  review  period  by 
multiplying  the  sample  CEP  margins  by 
the  ratio  of  total  days  in  the  review 
period  to  days  in  the  sample  weeks.  We 
then  calculated  a  total  net  value  for  all 
CEP  sales  during  the  review  period  by 
multiplying  the  sample  CEP  total  net 
value  by  the  same  ratio.  Finally,  we 
divided  the  combined  total  dumping 
margins  for  both  export-price  and  CEP 
sales  by  the  combined  total  value  for 
both  export-price  and  CEP  sales  to 
obtain  the  deposit  rate. 

Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 
unaffiliated  customer  in  the  United 
States  will  receive  the  respondent's 
deposit  rate  applicable  to  the  order. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  ball  bearings  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash- 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash- 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not.a  firm  covered  in  this  review,  a  prior 
review,  or  the  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash-deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash-deposit 
rate  for  all  other  manufacturers  or 


exporters  will  continue  to  be  45.83 
percent,  the  "All  Others"  rate  made 
effective  by  the  final  results  of  review 
published  on  July  26,  1993.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
58  FR  39729. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importecs  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  oithe 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  ^n  the 
Department's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidiunping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)x)f  the 
Act. 

Dated:  March  3,  2003. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-5635  Filed  3-7-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-809] 

Certain  Forged  Stainless  Steel  Flanges 
from  India:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results 
and  partial  rescission  of  antidimiping 
duty  administrative  review. 

EFFECTIVE  DATE:  March  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  at  (202)  482-0405 
(Snowdrop  Trading,  Pvt.  Ltd.),  Shireen 
Pasha  at  (202)  482r0193  (Echjay 
Forgings  Ltd./Pushpaman  Exports),  or 
Dena  Aliadinov  at  (202)  482-3362  (Viraj 
Forgings,  Ltd.).  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 


Street  and  Constitution  Ave,  NW., 
Washington,  IDC  20230. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  from  India 
("SS  flanges")  manufactured/exported 
by  Echjay  Forgings  Pvt.  Ltd.  ("Echjay") 
and  Viraj  Forgings  Ltd.  ("Viraj"),  and 
exported  by  Snowdrop  Trading  Pvt.  Ltd. 
("Snowdrop").  The  period  of  review 
(POR)  covers  the  period  February  1, 
2001,  through  January  31.  2002.  We 
have  preliminarily  determined,  based  in 
part  on  adverse  facts  available,  that 
Echjay  sold  subject  merchandise  at  less 
than  normal  value  ("NV")  and  that  Viraj 
had  a  de  minimis  margin.  Lastly,  we 
have  preliminarily  determined  to  apply 
a  facts  available  ("FA")  rate  to 
Snowdrop's  sale.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidiunping  duties  on  entries  of 
the  subject  merchandise  for  which  the 
importer-specific  assessment  rates  are 
above  de  minimis.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results.  We  request  parties  who  submit 
argument  in  these  proceedings  to  submit 
with  the  argument:  (1)  a  statement  of  the 
issues  and  (2)  a  brief  sununary  of  the 
cu-gument. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  9.  1994.  the  Department 
published  the  antidumping  duty  order 
on  SS  flanges  (59  FR  5994).  On  February 
1.  2002.  the  Department  published  a 
notice  of  opportunity  to  request  an 
administrative  review  for  this  order 
covering  the  period  February  1.  2001, 
through  January  31.  2002  (67  FR  4945). 
On  February  28.  2002.  Snowdrop  and 
Metal  Forgings  Rings  &  Bearings  Pvt. 
Ltd.  ("MF")  requested  review  in 
accordance  with  19  CFR  351.213(b)(2), 
and  the  petitioners  requested  review  of 
Bhansali  Ferromet  Pvt.  Ltd. 
("Bhansali").  Echjay.  Isibars  Ltd., 
Panchmahal  Steel  Ltd.  ("Panchmahal"), 
Patheja  Forgings  and  Auto  Parts,  Ltd. 
("Patheja").  and  Viraj  under  19  CFR 
351.213(b)(1).  The  petitioners  are  the 
Coalition  Against  Indian  Flanges  (Ideal 
Forging  Corporation  and  Maass  Flange 
Corporation).  They  have  not 
participated  further  in  this  review.  The 
Department  initiated  these  reviews  on 
March  27.  2002  (see  Initiation  of 
Antidiunping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocations  in  Part.  67  FR  14696). 
The  Department  rescinded  the  review  of 
Isibars  on  December  6.  2002.  after 
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determining  that  Isibars  did  not  produce 
or  sell  subject  merchandise  to  the 
United  States  during  the  period  of 
review  (POR)  (67  FR  72644).  On  October 
25,  2002.  we  extended  the  time  limit  for 
the  preliminary  results  of  this 
administrative  review  to  February  28, 
2003  (67  FR  65538). 

Partial  Rescission 

On  May  8.  2002,  Bhansali  submitted 
a  statement  that  it  had  no  sales  to  the 
United  States  during  the  POR.  On  May 
21.  2002,  Panchmahal  submitted  a 
similar  statement.  On  May  29,  2002,  MF 
withdrew  its  request  for  review  because 
it  did  not  have  any  U.S.  sales.  Patheja 
did  not  respond  to  the  questionnaire 
and  the  Department  ascertained  that  this 
company  is  defunct.  The  Department 
conducted  a  query  of  U.S.  Customs 
Service  data  on  entries  of  SS  flanges 
from  India  made  during  the  POR.  and 
confirmed  that  these  companies  made 
no  entries  during  this  period.  Therefore, 
we  preliminarily  determine  to  rescind 
the  review  with  respect  to  Bhansali, 
Panfchmahal,  MF  and  Patheja. 


Scope  of  the  Review 

The  products  under  review  are  certain 
forged  stainless  steel  flanges,  both 
finished  and  not  finished,  generally 
manufactured  to  specification  ASTM  A- 
182,  and  made  in  alloys  such  as  304, 
304L,  316,  and  316L.  The  scope 
includes  five  general  types  of  flanges. 
They  are  weld-neck,  used  for  butt-weld 
line  connection;  threaded,  used  for 
threaded  line  connections;  slip-on  and 
lap  joint,  used  with  stub-ends/butt-weld 
line  connections;  socket  weld,  used  to 
fit  pipe  into  a  machined  recession;  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  the  flanges  within  the  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above- 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheadings 
7307.21.1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is  dispositive 
of  whether  or  not  the  merchandise  is 
covered  by  the  review. 

Period  of  Review 

The  POR  is  February  1,  2001,  through 
January  31.  2002. 


Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  sales  information 
provided  by  Echjay  from  December  11 
through  December  13,  2002,  and  sales 
and  cost  information  provided  by  Viraj 
from  December  16  through  December 
18,  2002,  using  standard  verification 
procedures,  including  an  examination  of 
relevant  sales,  cost,  financial  records, 
and  selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports  and  are  on  file  in  the 
Department's  Central  Records  Unit 
located  in  Room  B-099  of  the  main 
Department  of  Commerce  Building.  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Use  of  Facts  Available 

A.  Echjay 

Echjay's  initial  Sections  B  and  C 
response  of  July  23.  2002.  was  deficient 
and/or  unresponsive  to  many  of  the 
questions  asked  in  the  Department's 
questioimaire.  There  were  no  sales  of 
subject  merchandise  in  the  home  market 
during  the  POR,  and  Echjay  reported 
sales  to  its  three  largest  third  country 
markets,  Belgium,  Germany  and  the 
United  Kingdom  ("U.K.").  Echjay 
claimed  it  had  no  direct  or  indirect 
selling  expenses,  and  omitted  the 
information  requested  for  variable  and 
total  costs  of  manufacturing,  stating  that 
there  are  identical  sales  in  the  U.S.  and 
U.K.  markets.  However,  the  Department 
found  that  there  were  identical  matches 
for  only  one-fourth  of  the  products  sold 
in  the  United  States.  On  August  12, 
2002,  we  transmitted  the  Section  D 
questionnaire  to  Echjay,  with  a  deadline 
of  August  26,  2002,  for  their  response. 
On  August  22,  2002,  we  received 
Echjay's  request  for  a  three-week 
extension  of  time.  We  granted  a  two- 
week  extension  until  September  9,  2002. 
On  September  5,  2002,  we  received  a 
letter  from  Echjay  in  which  it 
acknowledged  that  the  merchandise 
sold  in  the  U.K.  market  did  not  have 
identical  matches  for  the  entire  range  of 
the  merchandise  sold  in  the  United 
States,  but  asked  that  the  Department 
consider  the  prices  in  which  the 
merchandise  was  sold  in  the  U.K.  as 
NV.  Echjav  askpd  for  another  extension 
of  time  until  October  31,  2002,  to 
respond  to  Section  D.  Echjay  also 
explained  that  it  would  be  computing 
the  weighted  average  cost  of  production 
("COP")  based  on  total  tonnage 
produced  dining  the  year  (instead  of  the 
product-specific  production  quantity, 
per  the  Section  D  instructions).  On 
September  6,  2002.  we  granted  an 


extension  of  time  until  September  18, 
2002.  We  stated  that  inasmuch  as 
certain  U.S.  sales  will  not  have  identical 
or  similar  matches,  Echjay  must  report 
cost  data  for  all  reported  products  by 
control  numbers  ("CONNUMs").  We 
explained  that  when  comparing  similar 
products,  the  Department  considers 
differences  in  variable  costs  associated 
with  the  physical  characteristics  of  the 
products  in  its  margin  calculation. 
Further,  we  noted  that  the  Department's 
preference  is  to  use  the  third  country 
market  with  the  highest  volume  to 
determine  NV,  which  in  this  case  was 
Belgium.  We  explained  that  we  need 
Echjay's  response  to  Section  D  so  that 
we  can  match  products  that  are  not 
identical  by  greatest  similarity  or  CV. 
We  warned  &at  if  Echjay  did  not 
respond  to  Section  D,  or  if  due  to 
statutory  time  limits  we  have 
insufficient  time  to  analyze  a  new 
submission,  it  might  be  necessary  to 
resort  to  facts  available.  Finally,  we 
instructed  Echjay  to  prepare  its  response 
strictly  in  accordance  with  the 
instructions,  i.e.,  "Calculate  COP  and 
CV  figiu^s  on  weighted-average  basis 
using  the  CONNUM  specific  production 
quantity,  regardless  of  market  sold,  as 
the  weighing  factor." 

We  sent  Echjay  a  supplemental 
Section  B  and  C  questionnaire  on 
September  10,  2002,  with  a  due  date  of 
September  24,  2002.  We  received 
Echjay's  Section  C  response  by  the 
extended  due  date,  September  18,  2002. 
Question  II.A.6  asks  respondents  to: 
"Identify  those  inputs,  and  other  items 
*   *   *  that  your  company  receives  from 
affiliated  parties.  For  each  item  received 
from  an  affiliated  party,  provide  the 
name  of  the  affiliated  party  and  state  the 
natine  of  the  affiliation.  Finally,  state 
whether  the  transfer  price  of  the  good  or 
service  reflects  the  market  price  of  the 
item.  *  *   *  "  Footnote  2  instructs 
respondents  to  report  the  "cost"  of 
affiliated  purchases  in  accordance  with 
the  amounts  as  recorded  in  their  normal 
accounting  system.  Question  7  on  the 
same  page  asks  respondents  to  list  the 
major  inputs  purchased  from  affiliated 
parties  that  are  used  to  produce  the 
merchandise  under  consideration,  and 
to  complete  a  chart  comparing 
purchases  from  affiliated  and 
unaffiliated  suppliers.  In  response, 
Echjay  stated  "We  do  not  receive  any 
input  or  any  other  item  from  any 
affiliated  parties.  *  *   *  Hence,  we  are 
leaving  the  chart  below  and  the 
subpoints  blank."  Section  D  response, 
page  8  (September  18,  2002). 

On  November  1,  2002,  the  Department 
sent  Echjay  a  second  supplemental 
questionnaire  with  a  due  date  of 
November  12.  2002,  in  which  we  asked 


the  company  to  list  the  exact  functions 
performed  by  its  wholly  owned  affiliate, 
Pushpaman  Exports  ("PE")  in  the 
exporting  of  SS  flanges  and  to  report  all 
costs  incurred  by  PE  during  the  POR. 
We  stated:  "Failure  to  provide  this 
information  as  requested  will  result  in 
the  use  of  facts  available,  which  will  be 
adverse  to  you."  Further,  we  informed 
Echjay  that  we  would  be  using  its 
reported  sales  to  Belgium,  its  largest 
third  country  market,  to  determine  NV, 
in  accordance  with  the  Department's 
practice. 

We  received  Echjay's  response  on 
November  21,  2002,  in  which  it  stated 
that  it  diverts  some  of  its  orders  to  PE, 
which  then  either  purchases  finished 
products,  including  SS  flanges,  or 
supplies  Echjay  with  stainless  steel 
billets  procured  from  unaffiliated 
suppliers,  which  then  produces  the 
merchandise  on  a  "labor  charge  basis." 
Echjay  explained  that  in  its  previous 
responses,  it  had  already  included  sales 
made  by  PE.  declaring: 

In  our  previous  responses,  we  have  already 
included  expenses  made  by  Pushpaman 
Exports  as  far  as  Ocean  Freight,  Marine 
Insurance,  Packing  are  concerned.  As  per  the 
instructions  of  this  questionnaire  we  are  now 
providing  the  other  costs  incurred  by 
Pushpaman  Exports,  in  the  appropriate 
fields. 

Although  Echjay  stated  that  sample 
worksheets  showing  the  cost  allocations 
for  the  CONNUMs  with  the  highest  sales 
volume  in  Belgium  and  the  United 
States  were  attached  in  Annexures  D 
and  E,  in  fact  they  were  missing  from 
the  submission,  which  was  received 
uncollated  and  therefore  not  in  proper 
condition  for  placement  on  the  record  of 
this  proceeding. 

On  December  2,  2002,  we  sent  Echjay 
the  third  supplemental  questionnaire  for 
sections  B-D  via  email,  facsimile  and 
courier,  asking  Echjay  to  identify  any 
other  manufactiu'ers  of  SS  flanges  sold 
by  PE,  and  setting  a  deadline  of 
December  5,  2002.  As  of  the  close  of 
business  on  December  6,  2002,  the  last 
workday  before  the  verification  team's 
departure  for  India,  the  Department  had 
not  received  Echjay's  response.  See 
Memorandum  to  the  File  from  Shireen 
Pasha,  Case  Analyst,  Third 
Supplemental  Questionnaire  for 
Sections  B-D,  December  6,  2002. 

During  verification,  between 
December  11  and  13,  2002,  we 
discovered  that  Echjay  had  failed  to 
report  the  costs,  transfer  prices  and 
market  prices  for  billets  supplied  by  PE, 
which  are  major  inputs  that  constituted 
a  substantial  part  of  Echjay's  direct 
material  costs.  Furthermore,  Echjay's 
packing  expenses  could  not  be  verified. 
In  addition,  worksheets  Echjay  prepared 


for  verification  to  demonstrate  how  it 
calculated  the  product-specific  variable 
and  total  costs  revealed  that  it  had  again 
ignored  the  explicit  instructions  in  the 
Section  D  questioimeiire  and 
supplemental  requests  for  information, 
instead  adopting  a  methodology  of  its 
own  devising  without  consultation  with 
the  Depeirtment. 

At  verification,  we  found  that  Echjay 
had  failed  to  provide  product-specific 
costs  by  control  number  ("CONNUM") 
to  account  for  the  cost  differences 
associated  with  the  physical 
characteristics  of  the  products  imder 
review.  A  respondent's  product-specific 
sales  and  cost  data  are  the  most  basic 
and  significant  data  needed  in  order  for 
the  Department  to  perform  a  dumping 
analysis  and  margin  calculation.  The 
specific  physical  characteristics 
identified  at  the  beginning  of  each  case, 
which  make  up  a  control  niunber,  are 
those  physical  characteristics 
determined  to  be  the  most  significant  in 
differentiating  between  products.  These 
are  the  physical  characteristics  that 
define  a  unique  product  for  sales 
comparison  purposes.  The  level  of 
detail  within  each  physical 
characteristic  reflects  the  importance 
the  Department  places  on  comparing  the 
most  similar  products  in  a  price-to-price 
comparison.  In  this  review,  the 
Department  identified  five 
characteristics  for  matching  purposes: 
grade  gf  stainless  steel,  type  of  flange, 
size,  pressure  rating,  and  finish.  Echjay 
assigned  the  same  costs  to  all  products 
within  a  stainless  steel  grade, 
accounting  only  for  cost  differences  due 
to  the  price  and  weight  of  the  direct 
material  input  of  stainless  steel  billets. 
Absent  product-specific  cost  ' 

information,  the  Department  lacks  the 
necessary  information  to  calculate  a 
difference-in-raerchandise  ("DIFMER") 
adjustment  to  account  for  differences  in 
physical  characteristics  when 
comparing  sales  of  similar  merchandise. 
In  addition,  without  this  information, 
we  cannot  determine  matches  between 
U.S.  and  comparison  market  sales  for 
price-to-price  comparisons,  nor  can  we 
determine  accurate  constructed  values 
for  use  as  normal  value,  as  required. 

When  a  respondent's  normal 
accounting  system  does  not  differentiate 
among  products  nor  provide  product- 
specific  costs  to  the  level  of  detail 
required  by  the  Department,  oiw 
consistent  practice  is  to  have  the 
respondent  start  with  the  costs 
established  in  their  normal  accounting 
system  and  then  further  allocate  the 
costs  to  specific  products  based  upon  a 
reasonable  method  available  to  them. 
See  section  773(f)(1)(A)  of  the  Act.  If 
there  is  little  or  no  cost  difference  . 


associated  with  a  particular  physical 
characteristic,  then  the  respondent  may 
provide  an  analysis  as  to  why  there  is 
virtually  no  cost  difference  relating  to 
the  characteristic  in  question.  If  there  is 
a  significant  difference  then  the 
respondent  is  required  to  develop  a 
reasonable  method  to  quantify'  such  a  . 
difference. 

Echjay's  methodology  allocated 
expenses  in  proportion  to  the  weight  of 
billets  used  to  produce  SS  flanges 
instead  of  using  the  CONNUM-specific 
production  quantity,  as  instructed, 
thereby  failing  to  account  for  yield 
losses.  Moreover,  as  the  billet  weight 
used  to  allocate  costs  did  not  include 
the  billets  supplied  by  PE,  the  costs  of 
the  products  sold  by  PE  in  the  Belgian 
market  are  understated,  thereby 
distorting  DIFMER  calculations.      =~^ 
Further.  Echjay  included  in  CV  various 
expenses  the  Department  normally 
treats  as  sale-specific  circumstances  of 
sede  ("COS")  adjustments  and 
movement  expenses.  Therefore,  we 
caimot  rely  on  the  product-specific 
variable  and  total  costs  Echjay  reported 
in  its  sales  listings  for  U.S.  and 
comparison  market  sales  to  calculate 
DIFMERs  for  the  purpose  of  comparing 
similar  products  sold  in  the  respective 
markets. 

The  Department  uses  its  model    • 
matching  methodology  to  determine 
which  comparison  market  sales  should 
be  used  to  calculate  NV  for  sales  for 
which  there  are  no  identical  matches. 
We  reject  comparisons  if  the  difference 
in  the  variable  costs  of  manufacture 
between  the  product  sold  in  the 
comparison  market  and  the  product  sold 
in  the  United  States  exceeds  20  percent 
of  the  total  cost  of  the  U.S.  product. 
Without  accurate  costs,  we  cannot 
reliably  determine  which  sales  should 
be  compared  in  the  respective  markets. 
Moreover,  if  some  U.S.  sales  caimot  be 
matched  with  comparison  market  sales, 
either  because  of  insufficient  similarity 
or  because  of  lack  of 
contemporaneousness,  we  must  be  able 
to  calculate  the  CV  of  the  products  sold 
in  the  United  States.  Therefore,  without 
accurate  costs  we  caimot  reliably 
calculate  whether  dumping  margins 
exist. 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person — (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
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be  verified  as  provided  in  section  782(i), 
the  administering  authority  *  *   *  shall, 
subject  to  section  782(d).  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 

title."  ^    , 

Pursuant  to  section  776(a)(2).  we  find 
that  in  failing  to  report  a  substantial 
percentage  of  its  direct  material  costs 
supplied  by  an  affiliated  party.  Echjay 
withheld  information  requested  by  the 
Department.  Further.  Echjay  failed  to 
provide  its  cost  of  production  data  in 
the  form  and  manner  requested  and 
failed  to  meet  the  deadlines  for 
submission  of  information.  Moreover, 
Echjay  did  not  notify  the  Department 
prior  to  verification  of  any  inability  to 
report  the  cost  data  in  the  form  and 
manner  requested,  nor  did  it  propose  an 
alternative  acceptable  methodology  that 
would  account  for  yield  losses.  Finally, 
the  packing  cost  information  Echjay 
provided  could  not  be  verified. 
Therefore,  pursuant  to  section 
776(a)(2)(A).  (B).  and  (D).  we 
preliminarily  determine  that  the  use  of 
facts  otherwise  available  ("FA")  is 
warranted  in  order  to  calculate  a  margin 
for  Echjay. 

Section  782(e)  of  the  Act  provides  that 
the  Department  "shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  (the  Department)  '  if  the 
information  is  timely,  can  be  verified, 
and  is  not  so  incomplete  that  it  cannot 
be  used,  and  if  the  interested  party  acted 
to  the  best  of  its  ability  in  providing  the 
information.  Where  all  of  these 
conditions  are  met.  and  if  the 
Department  can  use  the  information 
without  undue  difficulties,  the  statute 
requires  it  to  do  so. 

For  these  preliminary  results,  we  have 
revised  Echjay's  reported  CV  data  to 
conform  to  the  Department's  standard 
methodology,  to  the  extent  that 
information  already  on  the  record 
permits.  Using  cost  data  from  Echjay's 
most  recent  fiscal  year  financial 
statements,  we  calculated  direct  labor 
costs,  overhead  costs,  general  and 
administrative  expenses,  and  revised 
interest  expenses  per  kilogram  by 
dividing  by  the  total  weight  of 
production  of  all  products,  subject  and 
non-subject.  However,  despite  repeated 
requests  to  do  so,  Echjay  failed  to  report 
all  of  its  direct  material  costs  pursuant 
to  the  major  input  rule  (19  CFR 
351.407(b)).  As  a  resuU,  the  Department 
was  unable  to  verify  the  material  costs 
which  account  for  most  of  the  total  costs 
of  production.  In  addition,  although  the 
Department  asked  Echjay  several  times 
to  report  its  labor  cost  for  packing,  we 


found  at  verification  that  Echjay's 
explanations  of  the  method  it  used  to 
calculate  packing  costs  were 
unsubstantiated  and  that  neither  the 
material  cost  nor  the  labor  cost  for 
packing  could  be  verified.  Therefore, 
pursuant  to  section  776(b)  of  the  Act.  we 
preliminarily  determine  that  Echjay  has 
failed  to  cooperate  to  the  best  of  its 

ability. 

Section  776(b)  provides  that,  if  the 
Department  finds  that  an  interested 
party  "has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information."  the 
Department  may  use  information  that  is 
adverse  to  the  interests  of  the  party  as 
the  facts  otherwise  available.  Adverse 
inferences  are  appropriate  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully.  "  See 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA.  H.R. 
Doc.  No.  103-316  (1994).  at  870. 
Furthermore,  "an  affirmative  finding  of 
bad  faith  on  the  part  of  the  respondent 
is  not  required  before  the  Department 
may  make  an  adverse  inference."  See 
Antidumping  Duties.  Countervailing 
Duties:  Final  Rule,  62  FR  27340  (May 
17,  1997). 

Accordingly,  we  have  preliminarily 
determined  to  make  an  adverse 
inference  and  apply  the  highest  cost  per 
kilogram  Echjay  reported  in  its  Section 
D  response  for  stainless  steel  material 
used  to  produce  flanges  to  all  of 
Echjay's  direct  material  costs.  In 
addition,  we  have  preliminarily 
determined  to  add  the  highest  reported 
packing  expense  for  Belgian  sales  to  CV 
for  U.S.  packing. 

B.  Snowdrop 

Snowdrop  made  one  sale  of  rough 
flanges  to  the  United  States  during  the 
POR.  As  there  were  no  sales  in  the  home 
market,  Snowdrop  reported  its  sales  to 
its  three  largest  third  coimtry  markets. 
The  Department  found  no  identical 
matches  to  the  merchandise  sold  to  the 
United  States.  It  therefore  determined 
that  it  would  be  necessary  to  use  CV  to 
calculate  a  margin.  On  October  21.  2002. 
the  Department  sent  Section  D 
questionnaires  to  the  two  producers  of 
the  flanges  Snowdrop  exported  to  the 
United  States.  Panchmahal  and 
Paramount  Forge  ("Paramount"),  with  a 
request  that  they  report  CV  for  the 
merchandise  they  sold  to  Snowdrop  and 
respond  by  November  7,  2002. 
Panchmahal  notified  the  Department  via 
email  that  it  would  not  complete  the 
questionnaire,  as  it  had  made  the  sale  to 
Snowdrop  in  the  belief  that  it  was  for 
the  Indian  market.  On  November  14. 
2002.  the  Department  sent  a  letter  to 


Paramount  asking  them  to  inform  us  of 
their  intentions.  On  November  18,  2002. 
Paramount  asked  the  Department  for  an 
extension  of  time  of  unspecified 
duration.  On  the  same  day,  we  replied 
that  we  could  extend  the  deadline  only 
to  November  22,  2002,  which  is  a  total 
of  32  days  from  our  original  request  for 
information.  Subsequent  to  this  date,  we 
received  no  further  communication 
from  Paramount.  Panchmahal  and 
Paramoimt,  by  not  providing  the  ^ 

Department  with  the  necessary  CV 
information  to  conduct  a  margin 
analysis,  as  described  above,  repeatedly 
failed  to  respond  to  the  Department's 
request  for  information  within  the 
meaning  of  section  782(d)(1)  of  the  Act. 

Although  Snowdrop  provided  the 
Department  with  some  information,  that 
information  was  too  incomplete  for  the 
Department  to  conduct  a  margin 
analysis.  Pursuant  to  sections  776(a)(1) 
and  776(a)(2)(A)  of  the  Act,  we  have 
preliminarily  determined  to  use  the 
facts  otherwise  available  in  reaching  the 
applicable  determination.  Further, 
because  Panchmahal  and  Paramount, 
which,  as  producers  of  subject 
merchandise,  are  interested  parties  in 
this  proceeding,  did  not  act  to  the  best 
of  their  abilities  in  withholding 
information  and  significantly  impeded 
this  review,  we  preliminarily  find  that 
it  is  appropriate  to  make  adverse 
inferences  pursuant  to  section  776(b)  of 
the  Act.  See  Coumarin  From  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  66  FR  34614 
(June  29,  2001);  Freshwater  Crawfish 
Tail  Meat  From  the  People's  Republic  of 
China;  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Reviews,  and 
Final  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review,  66  FR 
20634  (April  24.  2001);  Freshwater 
Crawfish  Tail  Meat  From  the  People's 
Republic  of  China:  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  and  Final 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  67  FR  19546 
(April  22.  2002);  and  Freshwater 
Crawfish  Tail  Meat  From  the  People's 
Republic  of  China;  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  63877 
(October  16.  2002).  When  making 
adverse  inferences,  the  SAA  authorizes 
the  Department  to  consider  the  extent  to 
which  a  party  may  benefit  from  its  own 
lack  of  cooperation  (SAA  at  870). 
Because  Panchmahal  currently  has  a 
cash  deposit  rate  of  210.00  percent 
based  on  the  highest  rate  in  the  original 
petition  and  antidumping  duty  order. 


and  both  Paramount  and  Snowdrop 
have  the  "All  Others"  rate  of  162.14 
percent,  the  Department  determines  that 
assigning  a  210.00  percent  rate  will 
prevent  non-responding  firms  from 
benefiting  from  their  failure  to  respond 
to  the  Department's  requests  for 
information.  Anything  less  than  the 
current  210  percent  cash  deposit  rate 
would  effectively  reward  non- 
responding  firms  for  not  cooperating  by 
not  acting  to  the  best  of  their  ability. 

Section  776(c)  provides  that,  when 
the  Department  relies  on  secondary 
information  rather  than  on  information 
obtained  in  the  course  of  an 
investigation  or  review,  the  Department 
shall,  to  the  extent  practicable, 
corroborate  that  information  from 
independent  sources  that  are  reasonably 
at  its  disposal.  The  SAA  states  that  the 
independent  sources  may  include 
published  price  lists,  official  import 
statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation  or  review.  See  SAA  at  870. 
The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  Id.  To 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 

To  assess  the  reliability  of  the  petition 
margin,  in  accordance  with  section 
776(c)  of  the  Act,  to  the  extent 
practicable,  we  examined  the  key 
elements  of  the  calculations  of  export 
price  and  normal  value  upon  which  the 
petitioners  based  their  margins  for  the 
petition.  The  U.S.  prices  in  the  petition 
were  based  on  quotes  to  U.S.  customers, 
most  of  which  were  obtained  through 
market  research.  See  Petition  for  the 
Imposition  of  Antidiunping  Duties. 
December  29, 1993.  We  were  able  to 
corroborate  the  U.S.  prices  in  the 
petition,  which  were  used  as  the  basis 
of  the  210  percent  rate,  by  comparing 
these  prices  to  publicly  available 
information  based  on  IM-145  import 
statistics  from  the  U.S.  International 
Trade  Commission's  Web  site  via 
dataweb  for  HTS  numbers  7307215000 
and  7307211000.  We  noted  that  the 
average  reported  Customs  unit  value  for 
these  products  in  calendar  year  2001, 
which  overlaps  eleven  months  of  the 
POR,  was  lower  than  those  cited  in  the 
petition,  which  ranged  from  $4.77  to 
$47.32,  thus  corroborating  the  petition's 
U.S.  price.  The  NVs  in  the  petition  were 
based  on  actual  price  quotations 
obtained  through  market  research.  The 
Department  is  not  aware  of  other 
independent  sources  of  information  that 
would  enable  it  to  corroborate  the 


margin  calculations  in  the  petition 
further. 

With  respect  to  the  relevance  aspect 
of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circiunstances  that  would 
render  a  margin  not  relevant.  Where 
circtunstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin.  See  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812  (February  22,  1996), 
where  the  Department  disregarded  the 
highest  dumping  margin  as  best 
information  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
residting  in  an  unusually  high  margin. 
Further,  in  accordance  with  F.  HI  De 
Cecco  Di  Filippo  Fara  S.  Martina  S.p.A. 
V.  United  States,  216  F.  3d  1027  (Fed. 
Cir.  June  16,  2000),  we  also  examine 
whether  information  on  the  record 
would  support  the  selected  rates  as 
reasonable  facts  available. 

We  find  that  the  210  percent  rate 
which  we  are  using  for  these 
preliminary  results  does  have  probative 
value.  We  know  that,  during  the  POR, 
one  of  Snowdrop  suppliers  was 
Panchmahal  Stfil  Ltd.  (Panchmahal), 
which  current!^  has  a  210  percent 
margin  rate  frt}m  the  prior 
administrative  review  of  this 
proceeding.  Thus,  this  rate  is  relevant 
for  Snowdrop  because  it  was  recently 
applied  to  Panchmahal  in  the  prior 
administrative  review,  Panchmahal  was 
a  supplier  to  Snowdrop  during  the  POR, 
and  we  are  not  aware  of  any 
circumstanc6s  that  would  render  this 
rate  inappropriate.  Also,  we  note  that 
four  Indian  manufacturers  currently 
have  a  210  percent  margin  under  this 
order. 

The  implementing  regulation  for 
section  776  of  the  Act,  codified  at  19 
CFR  351.308(d),  states,  "(t)he  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  the  SAA  at  870  states 
specifically  that,  where  "corroboration 
may  not  be  practicable  in  a  given 
circumstance,"  the  Department  may 
nevertheless  apply  an  adverse  inference. 
The  SAA  at  869  emphasizes  that  the 
Department  need  not  prove  that  the 
facts  available  are  the  best  alternative 
information.  Therefore,  based  on  our 
efforts,  described  above,  to  corroborate 
information  contained  in  the  petition 
and  in  accordance  with  776(c)  of  the 


Act,  which  discusses  facts  available  and 
corroboration,  we  consider  the  margins 
in  the  petition  to  be  corroborated  to  the 
extent  practicable  for  purposes  of  this 
preliminary  determination  (see  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  64  FR  76, 
84  (January  4,  1999)). 

Fair  Value  Comparisons:  Echjay  and 
Viraj 

To  determine  whether  sales  of  subject 
merchandise  were  made  in  the  United 
States  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  or 
constructed  export  price  (CEP)  to  the 
NV,  as  described  in  the  "Export  Price 
and  Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  EPs  and  CEPs  and  compared 
these  prices  to  weighted-average  normal 
values  or  CVs,  as  appropriate. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772  of  the 
Act,  we  calculated  either  an  EP  or  a 
CEP,  depending  on  the  nature  of  each 
sale.  Section  772(a)  of  the  Act  defines 
EP  as  the  price  at  which  the  subject 
merchandise  is  first  sold  by  the  foreign 
exporter  or  producer  before  the  date  of  • 
importation  to  an  unaffiUated  purchaser 
in  the  United  States,  or  to  an 
imafiiUated  purchaser  for  exportation  to 
the  United  States.  We  have 
preliminarily  determined  that  all  of 
Echjay's  U.S.  sales  during  the  POR  were 
EP  sales,  and  that  direct  sales  made  by 
Viraj  to  unaffiliated  U.S.  customers  were 
EP  sales. 

Section  772(b)  of  the  Act  defines  CEP 
as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation,  by  or  for  the  account  of  the 
producer  or  exporter  of  the 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  as  adjusted 
under  sections  772(c)  and  (d)  of  the  Act. 
We  have  preliminarily  considered  sales 
Viraj  made  through  Viraj  USA,  Inc. 
("VUI")  during  the  POR  to  be  CEP  sales. 

We  calculated  EP  and  CEP,  as 
appropriate,  based  on  prices  charged  to 
the  first  unaffiliated  customer  in  the 
United  States.  We  used  the  date  of 
invoice  as  the  date  of  sale.  We  based  EP 
on  the  packed  CIF  duty  paid  prices  to 
the  first  imaffiliated  purchasers  in  the 
United  States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act, 
including:  foreign  inland  freight,  foreign 
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brokerage  and  handling,  ocean  freight, 
and  marine  insurance. 

For  CEP  sales,  in  accordance  with 
section  772(d)(1)  of  the  Act.  we 
deducted  from  the  starting  price  those 
selling  expenses  that  were  incurred  in 
selling  the  subject  merchandise  in  the 
United  States,  including  direct  selling 
expenses  (i.e.,  bank  charges,  U.S. 
Customs  clearance  expenses,  and 
interest  for  discounted  U.S.  sales 
receivables),  and  indirect  selling 
expenses.  In  accordance  with  section 
772(d)(3)  of  the  Act,  we  deducted  an 
amount  for  profit  allocated  to  the 
expenses  deducted  under  sections 
772(d)(1)  and  (2)  of  the  Act.  We  did  not 
deduct  imputed  credit  expenses  from 
the  starting  price  because  Viraj 
discounted  its  U.S.  sales  receivables, 
and  therefore  did  not  incur  any 
opportunity  cost  of  capital. 

Duty  Drawback 

Section  772(c)(1)(B)  of  the  Act 
provides  that  EP  or  CEP  shall  be 
increased  by  "the  amount  of  any  import 
duties  imposed  by  the  country  of 
exportation  which  have  been  rebated,  or 
which  have  not  been  collected,  by 
reason  of  the  exportation  of  the  subject 
merchandise  to  the  United  States."  The 
Department  determines  that  an 
adjustment  to  U.S.  price  for  claimed 
duty  drawback  is  appropriate  when  a 
company  can  demonstrate  that  there  is 
(1)  a  sufficient  link  between  the  import 
duty  and  the  rebate,  and  (2)  sufficient 
imports  of  the  imported  material  to 
account  for  the  duty  drawback  received 
for  the  export  of  the  manufactured 
product  (the  "two  pronged  test").  See 
Rajinder  Pipes  Ltd.  v.  United  States,  70 
F.  Supp.  2d  1350,  1358  (CIT  1999).  See, 
also.  Certain  Welded  Carbon  Standard 
SteelPipes  and  Tubes  from  India:Final 
Results  of  New  Shippers  Antidumping 
Duty  Administrative  Review,  62  FR 
47632  (September  10,  1997)  and  Federal 
Mogul  Corp.  V.  United  States,  862  F. 
Supp.  384.  409  (CIT  1994). 

We  found  at  verification  of  Echjay 
that  it  had  received  Duty  Entitlement 
Pass  Book  ("DEPB")  certificates  from 
the  Indian  government,  which  it  booked 
as  "export  incentives"  in  its  Profit  and 
Loss  Statements,  although  it  had 
imported  no  raw  materials,  and  had  sold 
all  of  these  DEPB  certificates  on  the 
secondary  market.  Echjay  therefore  fails 
both  prongs  of  the  duty  drawback  test, 
and  we  are  preliminarily  denying  this 
adjustment. 

At  verification  the  Department  found 
that  Viraj  used  DEPB  licenses  received 
from  the  Indian  government  on  the  basis 
of  the  FOB  value  of  its  exports  to  offset 
the  Indian  customs  duties  otherwise 
payable  on  imported  raw  materials  used 


in  the  production  of  SS  flanges.  Viraj 
reported  these  payments  received  from 
the  Indian  government  in  its  profit  and 
loss  accounts  as  income  under  "Import 
Duty  Drawback  Credit  Under  Pass  Book/ 
DEPB  Schemes."  Although  in  the 
previous  segment  of  this  proceeding,  the 
Department  granted  a  duty  drawback 
adjustment,  we  note  that  each  segment 
is  independent  of  any  other.  In  this 
review,  at  verification  Viraj  traced  the 
total  quantities  of  raw  materials  which 
it  imported  and  used  in  the  production 
of  subject  merchandise,  and  accounted 
for  all  customs  duties  amounts  not  paid 
but  offset  against  DEPB  Duty 
Entitlement  Certificates.  However.  Viraj 
was  unable  to  demonstrate  the 
necessary  link  between  the  amount  of 
import  duties  not  paid  on  raw  materials 
used  to  make  subject  merchandise  and 
the  duty  drawback  rebate  given  by  the 
government  of  India,  thus  failing  the 
second  part  of  the  two-pronged  test. 
Indeed,  a  company  official  explained  at 
verification  that  Viraj  sold  DEPB 
licenses  in  excess  of  import  duties  owed 
on  the  secondary  market  for  these 
licenses.  Since  Viraj  did  not  meet  both 
prongs  of  the  Department's  two-pronged 
test  for  granting  a  duty  drawback 
adjustment,  we  have  not  added  duty 
drawback  to  Viraj's  U.S.  sales  prices  for 
the  preliminary  results. 

Normal  Value 

A.  Viability  , 

In  order  to  determine  whether  there  is 
sufficient  volume  of  sales  in  the 
comparison  market  to  serve  as  a  viable 
basis  for  calculating  NV  (i.e.,  the 
aggregate  volume  of  comparison  market 
sales  of  the  foreign  like  product  during 
the  POR  is  equal  to  or  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales  of  subject  merchandise  during  the 
POR),  we  compared  the  volume  of 
Echjay's  Belgian  sales  and  Viraj's  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise.  Since  we  found  no  reason 
to  determine  that  quantity  (weight)  was 
not  the  appropriate  basis  for  these 
comparisons,  we  did  not  use  value  as 
the  measure.  See  19  CFR  351.404(b)(2). 
We  determined  that  the  comparison 
markets' were  viable  because 
comparison  market  sales  were  greater 
than  five  percent  of  Echjay's  and  Viraj's 
respective  U.S.  sales,  based  on  aggregate 
volume  by  weight. 

B.  Arm 's  Length  Sales 

Since  no  information  on  the  record 
indicates  any  comparison  market  sales 
to  affiliates,  we  did  not  use  an  arm's- 
length  test. 


C.  Cost  of  Production  Analysis 

In  the  previous  review  of  Viraj's  sales, 
the  Department  found  that  certain  home 
market  sales  failed  the  cost  test. 
Accordingly,  pursuant  to  section 
773(b)(1)  of  the  Act,  we  initiated  an      ^ 
investigation  to  determine  whether 
Viraj's  sales  of  subject  merchandise 
were  made  at  prices  below  COP  during 
the  POR.  We  determined  that  only 
grade,  type,  size,  pressure  rating,  and 
finish  were  required  to  define  products 
for  purposes  of  matching  U.S.  sales  to 
home  market  sales.  We  converted  costs 
from  a  per-piece  basis  to  a  per-kilogram 
basis.  See  the  company-specific  analysis 
memorandum  for  Viraj,  dated  February 
28,  2003.  ("Viraj  Analysis  Memo")  a 
public  version  of  which  is  available  in 
the  Central  Records  Unit. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  for  Viraj 
based  on  the  sum  of  the  costs  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product,  plus 
selling,  general,  and  administrative 
expenses  ("SG&A").  net  interest 
expenses  ("INTEX")  and  packing.  See 
below  under  Comparison  Market  Price 
for  a  discussion  of  revisions  the 
Department  made  to  Viraj's  reported 
INTEX. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  SS 
flanges  were  made  at  prices  below  COP 
within  an  extended  period  of  time  in 
substantial  quantities  and  whether  such 
prices  permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COPs  to  the 
reported  home  market  prices  less 
movement  charges. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  home  market  sales  for  a 
model  are  at  prices  less  than  the  COP, 
we  do  not  disregard  any  below-cost 
sales  of  that  model  because  we 
determine  that  the  below-cost  sales  were 
not  made  within  an  extended  period  of 
time  in  "substantial  quantities."  Where 
20  percent  or  more  of  a  respondent's 
home  market  sales  of  a  given  model  are 
at  prices  less  than  COP,  we  disregard 
the  below-cost  sales  because  they  are  (1) 
made  within  an  extended  period  of  time 
in  substantial  quantities  in  accordance 
with  sections  773(b)(2)(B)  and  (C)  of  the 
Act.  and  (2)  based  on  comparisons  of 
prices  to  weighted-average  COPs  for  the 
POR,  were  at  prices  which  would  not 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act. 

The  results  of  our  cost  test  for  Viraj 
indicated  that  for  certain  comparison 
market  models,  less  than  20  percent  of 


the  sales  of  the  model  were  at  prices 
below  COP.  We  therefore  retained  all 
sales  of  these  comparison  market 
models  in  our  analysis  and  used  them 
as  the  basis  for  determining  NV.  Our 
cost  test  also  indicated  that  within  an 
extended  period  of  time  (one  year,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act),  for  certain  comparison  market 
models,  more  than  20  percent  of  the 
comparison  market  sales  were  sold  at 
prices  below  COP  and  were  at  prices 
which  would  not  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  In  accordance  with  section 
773(b)(1)  of  the  Act,  we  therefore 
excluded  these  below-cost  sales  from 
our  analysis  and  used  the  remaining 
above-cost  sales  as  the  basis  for 
determining  NV. 

Price-to-Price  Comparisons:  Viraj 

We  compared  Viraj's  U.S.  sales  with 
contemporaneous  sales  of  the  foreign 
like  product  in  the  comparison  market. 
We  considered  SS  flanges  identical 
based  on  grade,  type,  size,  pressure 
rating  and  finish.  We  used  a  20  p>ercent 
DIFMER  cost  deviation  cap  as  the 
maximum  difference  in  cost  allowable 
for  similar  merchandise,  which  we 
calculated  as  the  absolute  value  of  the 
difference  between  the  U.S.  and 
comparison  market  variable  costs  of 
manufacturing  divided  by  the  total  cost 
of  manufacturing  of  the  U.S.  product.  In 
accordance  with  the  Department's 
practice,  where  all  contemporaneous 
matches  to  a  U.S.  sale  observation 
resulted  in  DIFMER  adjustments 
exceeding  20  percent  of  the  COM  of  the 
U.S.  product,  we  based  NV  on  CV. 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  the  home 
market  prices  to  home  market 
customers.  We  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act.  In  accordance  with  section 
773(a)(6)(A)  and  (B),  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  Based  on  findings  at 
verification,  we  corrected  Viraj's 
reported  packing  expenses  for  finished 
flanges  to  include  packaging  materials. 
In  addition,  we  made  adjustments  for 
differences  in  COS,  as  appropriate. 
Because  we  were  unable  to  verify  Viraj's 
interest  rate  for  calculating  home  market 
credit  expenses,  we  did  not  make  an 
adjustment  for  this  expense.  See  pages 
13  and  14  of  the  D^>artment's  Viraj 
Verification  Report,  dated  January  23, 
2003.  During  verification,  we  reviewed 
Viraj's  U.S.  and  home  market  sales  with 
the  largest  sales  volume  and  found  that 
Viraj  incurred  sale-specific  interest 


expenses  as  a  result  of  discounting  its 
U.S.  sales  receivables,  and  that  these 
expenses  were  incorrectly  included  in 
INTEX  instead  of  being  reported  as 
direct  selling  expenses.  Hence,  we 
calculated  a  weighted  average 
percentage  rate  for  these  interest 
expenses  based  on  the  five  U.S.  sales  we 
reviewed  during  verification.  We 
divided  this  total  by  the  sales  revenue 
for  these  five  sales  and  took  the 
weighted  average  percent  ratio  and 
multiplied  it  by  the  gross  unit  price 
(GRSUPRU)  for  each  U.S.  sale.  We  then 
deducted  this  interest  expense  total 
from  INTEX  and  included  it  as  one  of 
the  direct  selling  expenses  which  were 
deducted  from  tihe  starting  price  for  CEP 
sales.  See  Viraj  Analysis  Memo.  For 
comparison  to  EP,  we  made  COS 
adjustments  by  deducting  comparison 
market  direct  selling  expenses  and 
adding  U.S.  direct  selling  expenses. 

Price-to-CV  Comparisons 

A.  Viraj 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  unable  to  find  a  contemporaneous 
comparison  market  match  for  the  U.S. 
sale.  We  calculated  CV  based  on  the  cost 
of  materials  and  fabrication  employed  in 
producing  the  subject  merchandise, 
SG&A,  INTEX  and  profit.  In  accordance 
with  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  expenses  and  profit  on  the 
amoimts  Viraj  incurred  and  realized  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  India.  For  selling 
expenses,  we  used  the  weighted-average 
home  market  selling  expenses.  Where 
appropriate,  we  made  COS  adjustments 
to  CV  in  accordance  with  section 
773(a)(8)  of  the  Act  and  19  CFR  351.410. 

B.  Echjay 

We  based  NV  on  CV  for  all  U.S.  sales 
because  as  noted  above  in  the  Facts 
Available  section  of  this  notice,  we 
could  not  calculate  reliable  DIFMERs 
based  on  Echjay's  cost  data.  In 
accordance  vdth  773(e)(2)(B)(i)  of  the 
Act,  we  based  SG&A  expenses  and 
profit  on  Echjay's  financial  statements. 
We  made  adjustments  for  differences  in 
COS  between  the  U.S.  and  Belgian 
markets,  as  appropriate,  in  accordance 
writh  section  773(a)(6)(C)(iii)  of  the  Act 
and  19  CFR  351.410. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 


CEP  transaction.  The  LOT  in  the 
comparison  market  is  the  LOT  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  the 
LOT  of  the  sales  from  which  we  derive 
SG&A  expenses  and  profit.  With  respect 
to  U.S.  price  for  EP  transactions,  the 
LOT  is  also  that  of  the  starting-price 
sale,  which  is  usually  from  the  exporter 
to  the  importer.  For  CEP,  the  LOT  is  that 
of  the  constructed  sale  from  the  exporter 
to  the  importer.  To  determine  whether 
comparison  market  sales  are  at  a 
different  LOT  from  U.S.  sales,  we 
examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiUated  customer. 
In  analy2dng  Echjay's  and  Viraj's  selling 
activities,  we  did  not  note  any 
significant  differences  in  functions 
provided  in  any  of  the  markets.  Based 
upon  the  record  evidence,  we  have 
determined  that  for  Viraj  there  is  one 
LOT  for  all  EP  and  CEP  sales,  the  same 
LOT  as  for  all  comparison  market  sales. 
Accordingly,  because  we  find  the  U.S. 
sales  and  comparison  market  sales  to  be 
at  the  same  LC3t  for  both  respondents, 
no  LOT  adjustment  under  section 
773(a)(7)(A)  is  warranted,  nor  did 
Echjay  or  Viraj  request  one. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  the  period 
February  1,  2001,  through  January  31, 
2002,  to  be  as  follows: 


Manufacturer/Exporlef 

Margin 
(Percent) 

Echjay  Forgings/PushpanDan 
Exports 

125.78 
210.00 

Viral 

0 

The  Department  will  disclose 
calculations  performed  in  connection 
with  these  preliminary  results  of  review 
within  five  days  of  the  date  of 
ptibhcation  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  An  intmested 
party  may  request  a  hearing  within  30 
days  of  publication.  See  CFR  351.310(c). 
Any  hearing,  if  requested,  will  be  held 
37  days  after  the  date  of  pubhcation,  or 
the  first  business  day  thereafter,  imless 
the  Department  alters  the  date  per  19 
CFR  351.310(d).  Interested  parties  may 
submit  case  briefe  and/or  written 
conmients  no  later  than  30  days  after  the 
date  of  pubhcation  of  these  preliminary 
results  of  review.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefe  and 
comments,  may  be  filed  no  later  than  35 
days  afl«'  the  date  of  pubhcation  of  this 
notice.  Parties  who  submit  argument  in 
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these  proceedings  are  requested  to 
submit  with  the  argiunent  (1)  a 
statement  of  the  issue,  (2)  a  brief 
summary  of  the  argument  and  (3)  a  table 
of  authorities.  The  Department  will 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  our  analysis  of  the  issues 
raised  in  any  such  written  comments  or 
at  a  hearing,  within  120  days  of 
publication  of  these  preliminary  results. 
The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1).  we  will  calculate 
assessment  rates  for  the  merchandise 
based  on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  made  during  the  POR  to 
the  total  quantity  (in  kilograms)  of  the 
sales  used  to  calculate  those  duties.  This 
rate  will  be  assessed  uniformly  on  all 
entries  of  merchandise  of  that 
manufacturer/exporter  made  during  the 
POR.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  the  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  flanges  from  India  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  administrative 
review;  (2)  for  merchandise  exported  by 
manufactiirers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufocturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacttuer  of  the  merchandise  in  the 
final  results  of  this  review,  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  any  previous 
reviews,  the  cash  deposit  rate  will  be 
162.14  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(59  FR  5994.  February  9,  1994). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 


the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  February  28.  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-5634  Filed  3-7-03;  8:45  am] 
BHXMQ  COM  3610-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Admlniatration 

[A-470-831] 

Freah  Garlic  from  ttw  People'a 
Republic  of  China;  Notice  of  Amended 
Rnal  Reaulta  of  Antidumping  Duty 
Admlniatrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 


SUMMARY:  On  January  30,  2003,  the 
Department  of  Conmierce  published  the 
final  results  of  an  administrative  review 
of  the  antidumping  duty  order  on  fresh 
garlic  from  the  People's  Republic  of 
China.  The  period  of  review  is 
November  1.  2000,  through  October  31, 
2001.  The  petitioners  requested  the 
correction  of  two  ministerial  errors  with 
respect  to  the  final  results  of  review  for 
Taian  Fook  Huat  Tong  Kee  Pte.  Ltd. 
Based  on  the  correction  of  these  two 
ministerial  errors,  we  have  concluded 
that  this  company's  sale  was  bona  fide 
and  that  the  two  corrections  do  not 
result  in  a  change  to  the  calculation  of 
the  final  weighted-average  margin  for 
this  company. 

EFFECTIVE  DATE:  March  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edythe  Artman,  Office  of  AD/CVD 
Enforcement  3,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-3931. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  January  30,  2003,  the  Department 
of  Commerce  (the  Department)  * 

published  the  final  results  of  an 
administrative  review  of  the 
antidumping  duty  order  on  fresh  garlic 
bom  the  People's  Republic  of  China  in 
the  Federal  Register.  See  Fresh  Garlic 
from  the  People's  Republic  of  China; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Rescission 
of  Administrative  Review  in  Part  (68  FR 
4758). 

On  January  29,  2003,  the  petitioners, 
the  Fresh  Garlic  Producers  Association 
and  its  individual  members,  filed  an 
allegation  of  two  ministerial  errors  in 
the  final  results  of  review  with  respect 
to  the  respondent  company  Taian  Fook 
Huat  Tong  Kee  Pte.  Ltd.  (FHTK).  FHTK 
did  not  file  comments  on  the 
allegations. 

Allegation  of  Ministerial  Errors 

In  its  January  29,  2003,  submission, 
the  petitioners  alleged  that  the 
Department  made  two  ministerial  errors 
in  its  January  21.  2003,  final  results 
analysis  memorandum  (Final  Results 
Analysis  Memorandum)  regarding  the 
calculation  of  FHTK's  margin.  First,  the 
petitioners  asserted  that  the  Department 
erred  in  the  amount  it  listed  as  the 
quantity  of  subject  merchandise  sold  by 
FHTK.  Second,  they  asserted  that  the 
Department  erred  in  its  statement  of 
FHTK's  reported  sales  price  by  stating 
the  price  as  a  per-kilogram  amount 
instead  of  as  a  per-pound  amount.  The 
petitioners  claimed  that,  because  of  this 
error,  the  Department  had  improperly 
dismissed  their  argument  concerning 
the  bona  fides  of  FHTK's  sale. 
Specifically,  the  petitioners  claimed  that 
the  Department's  conclusion  that 
FHTK's  price  was  not  unreasonably 
high  when  compared  to  the  average 
export  price  for  Chinese  garlic  exported 
to  the  United  States  at  the  time  of  the 
sale  was  not  supported  by  the  price 
comparison  that  the  Department 
explained  in  its  Final  Results  Analysis 
Memorandum  since  the  Department 
stated  the  FHTK  price  incorrectly.  The 
petitioners  requested  that  the 
Department  revise  its  analysis  using  the 
correct  price,  conclude  that  the 
transaction  in  question  was  not  a  bona 
fide  conunerci^  sale,  and  issue 
amended  final  results  in  this  review. 
We  have  reviewed  the  record  and 
agree  that  the  quantity  sold  and  the 
sales  price  were  stated  incorrectly  in  the 
Final  Results  Analysis  Memorandum. 
By  correcting  the  sales  price,  we  find 
that  the  price  was  higher  than  the 
average  export  prices  for  Chinese  garlic 
•    exported  to  the  United  States  that  we 
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examined  in  our  final  results  of  review. 
Thus,  we  have  reconsidered  our 
analysis  of  whether  FHTK's  sale  was 
bona  fide. 

In  determining  whether  a  transaction 
is  bona  fide  for  purposes  of  an 
antidimiping  review,  the  Department 
will  typically  consider  the  totality  of 
circimistances  surrounding  a  sale  rather 
than  a  single  circumstance,  such  as 
price.  See  Fresh  Garlic  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Administrative  Review 
and  Rescission  of  New  Shipper  Review, 
67  FR  11283  (March  13,  2002),  and 
accompanying  Issues  and  Decision 
Memorandimi  (Clipper  Rescission); 
Notice  of  Final  Results  of  Antidumping 
Duty  New  Shipper  Review:  Certain  In- 
Shell  Raw  Pistachios  from  Iran,  68  FR 
353  (January  3,  2003),  and 
accompanying  Issues  and  Decision 
Memorandum;  and  Freshwater  Crawfish 
Tail  Meat  from  the  People's  Republic  of 
China;  Notice  of  Final  Results  of 
Antidumping  Duty  New  Shipper  Review, 
and  Final  Rescission  of  Antidumping 
Duty  New  Shipper  Review,  68  FR  1439 
(January  10,  2003),  and  accompanying 
Issues  and  Decision  Memorandum.  We 
have  reviewed  the  totality  of 
circumstances  surroimding  FHTK's  sale 
and  have  found  that  the  transaction  was 
a  bona  fide  sale.  Specifically,  we  found 
that,  in  light  of  average  monthly  U.S. 
import  values  for  the  subject 
merchandise  during  the  period  of 
review  (POR),  FHTK's  price  was  not 
imreasonably  high  nor  did  the  price 
provided  a  basis  for  determining  that 
the  sale  was  not  commercially 
reasonable.  In  addition,  we  analyzed 
U.S.  Customs  Service  data  and  foimd 
that  the  quantity  involved  in  FHTK's 
transaction  was  not  dissimilar  to  the 
quantity  of  other  entries  of  subject 
merchandise  during  the  POR  and  that 
the  quantity  was  therefore  commercially 
reasonable.  We  found  that  no 
information  of  record  caused  us  to 
question  the  bona  fides  of  FHTK  or  its 
customer  as  legitimate,  historically 
commercial  enterprises.  Finally,  we 
reviewed  the  record  and  confirmed  that 
the  terms  of  sale  between  FHTK  and  its 
customer  were  typical  of  the 
commercial  selling  practices  of  other 
exporters  of  the  subject  merchandise. 
For  a  detailed  discussion  of  our  review 
of  the  circumstances  of  FHTK's  sale,  see 
the  "Memorandum  to  Faryar  Shirzad 
from  Susan  Kuhbach"  regarding  the 
analysis  of  ministerial  error  comments 
(February  21,  2003),  on  file  in  the 
Central  Records  Unit,  Main  Commerce 
Building,  Room  B-099. 


Amended  Final  Results  of  Review 

Because  correction  of  the  two 
ministerial  errors  in  the  Final  Results 
Analysis  Memorandimi  does  not  result 
in  a  change  of  the  calculation  of  the 
final  margin  for  FHTK.  the  weighted- 
average  margin  remains  0.00  percent  for 
this  company. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(h)  and  777(i)(l)  of  the 
Act. 

Dated:  March  3,  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration . 

[FR  Doc.  03-5637  Filed  3-7-03;  8\45  am) 

BILLINO  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Admlniatration 

[A-570-^B06] 

Silicon  Metal  from  the  People's 
RepubHe  of  China:  Notice  of 
Preliminary  Reaulta  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  for  Groupstars 
Chemical  Co.,  Ltd.  (Shandong) 
(Groupstars)  imder  the  antidumping 
duty  order  on  silicon  metal  from  the 
People's  Republic  of  China  (PRC).  The 
period  of  review  (POR)  is  frt>m  June  1, 
2001  through  May  31,  2002. 

Groupstars  did  not  respond  to  the 
Department's  antidumping 
questionnaire.  Accordingly,  we  have 
apphed  adverse  facts  available  (AFA)  in 
determining  Groupstars'  margin.  If  these 
preliminary  results  are  adopted  in  our 
final  residts,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
See  the  "Preliminary  Results  of  Review" 
section  of  this  notice. 

EFFECTIVE  DATE:  March  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  Hughes  or  Matthew  Renkey, 
AD/CVD  Enforcement  Group  III,  Office 
7.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-0190 
and  (202)482-2312,  respectively. 

SUPPLEMENTARY  INFORMAHON: 


Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  silicon  metal  from  the  PRC  on 
Jime  10, 1991.  See  Antidumping  Duty 
Order:  Silicon  Metal  from  the  People's 
Republic  of  China,  56  FR  26649  (June 
10, 1991).  On  June  21,  2002,  Groupstars, 
a  Chinese  exporter  of  silicon  metal, 
submitted  a  timely  request  for  the 
Department  to  conduct  an 
admiiiistrative  review  for  the  period 
June  1,  2001  through  May  31,  2002.  On 
July  18,  2002,  the  Department  initiated 
an  administrative  review  covering  the 
period  June  1.  2001  through  May  31. 
2002.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  48435  (July  24.  2002).  On 
August  21,  2002,  the  Departm^it  sent 
Groupstars  the  standard  non-market- 
economy  antidumping  questionnaire. 
The  deadline  for  responding  to  the 
questionnaire  was  September  27,  2002. 
As  of  October  18,  2002,  the  Department 
still  had  not  received  a  response  from 
Groupstars,  or  a  letter  requesting  an 
extension  of  the  deadline.  See 
Memorandum  to  File  through  Maureen 
Flannery,  Pro-am  Manager,  from 
Matthew  Renkey,  Analyst:  Status  of 
Questionnaire  Response:  Silicon  Metal 
from  the  People's  Republic  of  China 
(PRC),  Administrative  Review  6/1/01-5/ 
31/02,  dated  October  18.  2002. 

On  October  30,  2002,  the  Department 
received  a  letter  from  counsel  for 
Groupstars  informing  us  that  they  were 
withdrawing  from  representation  of 
Groupstars  because  they  were  also 
unsuccessful  in  eliciting  a  response 
from  the  company  regarding  the 
substantive  nature  of  this  case. 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  the  order 
consists  of  silicon  metal  containing  at 
least  96.00  but  less  than  99.99  percent 
of  silicon  by  weight,  and  siUcon  metal 
with  a  higher  aluminum  content 
containing  between  89  and  96  percent 
silicon  by  weight. 

The  merchandise  is  currently 
classifiable  under  item  numbers 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  as  a  chemical 
product,  but  is  commonly  referred  to  as 
a  metal.  Semiconductor-grade  silicon 
(silicon  metal  containing  by  weight  not 
less  than  99.99  percent  of  sihcon  and 
provided  for  in  subheading  2804.61.00 
of  the  HTSUS)  is  not  subject  to  this 
order.  This  order  is  not  limited  to 
silicon  metal  used  only  as  an  alloy  agent 
or  in  the  chemical  industry.  Although 
the  HTSUS  subheading  is  provided  for 
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convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dispositive. 

Application  of  Facts  Available 

We  find  that,  in  accordance  with 
section  776  (a)(2)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  the  use  of 
the  facts  otherwise  available  is 
warranted  for  Groupstars.  Sections 
776(a)(2)(A)  and  776(a)(2)(B)  of  the  Act 
provide  for  the  use  of  facts  available 
when  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  or  when  an  interested 
party  fails  to  provide  the  information 
requested  in  a  timely  manner  and  in  the 
form  required.  Groupstars  failed  to 
provide  information  explicitly  requested 
by  the  Department;  therefore,  we  must 
resort  to  the  facts  otherwise  available. 
Because  Groupstars  did  not  respond  to 
the  Department's  questionnaire,  sections 
782(d)  and  (e)  of  the  Act.  which 
reference  deficient  submissions  and  the 
use  of  certain  information  provided  by 
respondent,  are  not  applicable.  In 
addition,  section  782(c)(1).  which  also 
mentions  notification  by  the  interested 
party,  does  not  apply  because 
Groupstars  did  not  indicate  that  it  was 
unable  to  submit  the  information 
required  by  the  Department. 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  the  respondent,  if  it  determines  that 
a  party  has  failed  to  cooperate  to  the 
best  of  its  ability.  In  applying  the  facts 
otherwise  available,  the  Department  has 
determined  that  an  adverse  inference  is 
warranted  pursuant  to  section  776(b)  of 
the  Act  because  Groupstars  failed  to 
cooperate  to  the  best  of  its  ability. 

Tne  Department  finds  that,  by  not 
providing  any  response  to  the 
questionnaire  issued  by  the  Department, 
Groupstars  has  failed  to  cooperate  to  the 
best  of  its  ability.  Groupstars  did  not 
submit  to  the  Department  any 
information  or  reason  for  its  failure  to 
respond.  This  information  was  in  the 
sole  possession  of  the  respondent,  and 
could  not  be  obtained  otherwise.  Thus, 
the  Department  is  precluded  from 
calculating  a  margin  for  Groupstars  or 
determining  its  eligibility  for  a  separate 
rate.  Therefore,  in  selefiting  from  the 
facts  available,  the  Department 
determines  that  an  adverse  inference  is 
warranted.  Because  Groupstars  is  not 
eligible  for  a  separate  rate,  it  is 
considered  part  of  the  PRC-wide  entity. 
In  accordance  with  sections  776(a)(2)(A) 
and  (B).  as  well  as  section  776(b)  of  the 
Act,  we  are  applying  total  AFA  to  the 
PRC-wide  entity.  Section  776(b)(4)  of 
the  Act  permits  the  Department  to  use 


as  AFA  "any  other  information  placed 
on  the  record."  Thus,  in  selecting  an 
AFA  rate,  the  Department's  practice  has 
been  to  assign  respondents  who  foil  to 
cooperate  with  Department's 
investigation  the  highest  margin 
determined  for  any  party  in  the  less- 
than  fair-value  investigation  or  in  any 
administrative  review.  See  Sigma  Corp. 
V.  United  States.  117  F.3d  1401.1411 
(Fed.  Cir.  1997);  See  also  Sparklers  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  65  FR  43293. 
(July  13.  2000).  As  AFA.  the  Department 
is  assigning  the  rate  of  139.49  percent, 
which  is  the  only  rate,  as  well  as  the 
highest  rate,  from  any  segment  of  this 
proceeding.  This  is  the  rate  from  the 
petition,  as  adjusted  by  the  Department 
in  the  investigation  of  sales  at  less  than 
fair  value  (see  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Metal  From  the  Peoples  Republic  of 
China,  56  FR  18570  (April  23, 1991)), 
and  the  rate  cvurently  in  effect  for  all 
exporters.  As  discussed  below,  this  rate 
has  been  corroborated. 

Corroboration  of  Secondary 
Information  Used  As  Adverse  Facts 
Available 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on  the  facts 
otherwise  available  and  relies  on 
"secondary  information."  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action, 
H.R.  Doc.  103-316  (SAA),  clarifies  that 
the  petition  is  "secondary  information," 
and  states  that  "corroborate"  means  to 
determine  that  the  information  used  has 
probative  value.  See  SAA  at  870.  To 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
We  have  previously  examined  the 
reliability  of  the  139.49  rate  and  foimd 
it  to  be  reliable.  See  Memorandum  to  Ed 
Yang,  Office  Director.  Office  9.  AD/CVD 
Enforcement,  through  Maureen 
Flannery,  Program  Manager,  from 
Gideon  Katz,  Analyst:  Corroboration  of 
Data  Contained  in  the  Petition  in  the 
Antidumping  Investigation  of  Silicon 
Metal  from  the  People's  Republic  of 
China,  dated  March  2.  1998,  and  placed 
on  the  record  of  this  review.  We  have 
no  information  in  this  administrative 
review  which  would  indicate  a  change 
in  the  reliability  of  this  rate. 

With  respect  to  the  relevance  aspect 
of  corroboration,  the  Department  has 
considered  information  reasonably  at  its 
disposal  to  determine  whether  a  margin 


continues  to  have  relevance.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  AFA,  the 
Department  will  disregard  the  margin 
and  determine  an  appropriate  margin. 
For  example,  in  Fresh  Cut  Flowers  from 
Mexico:  Final  Results  of  Antidumping 
Administrative  Review.  61  FR  6812 
(February  22, 1996),  the  Department 
disregarded  the  highest  margin  in  that 
case  as  best  information  available  (the 
predecessor  to  facts  available)  because 
the  margin  was  based  on  another 
company's  uncharacteristic  business 
expense  resulting  in  an  unusually  high 
margin.  Similarly,  the  Department  does 
not  apply  a  margin  that  has  been 
discredited.  See  D6-L  Supply  Co.  v. 
United  States.  113  F.3d  1220, 1221  (Fed. 
Cir.  1997)  (the  Department  will  not  use 
a  margin  that  has  been  judicially 
invalidated).  None  of  these  unusual 
circvunstances  are  present  here. 
Moreover,  the  rate  selected  is  the  rate 
currentiy  applicable  to  all  exporters, 
and  there  is  no.  information  on  the 
record  of  this  review  that  demonstrates 
that  this  rate  is  not  relevant  for  use  as 
AFA  during  this  administrative  review. 

Accordingly,  we  determine  that  the 
highest  rate  from  any  previous  segment 
of  this  administrative  proceeding  (i.e., 
the  rate  of  139.49  percent  for  the 
determination  of  sales  at  less  than  feir 
value)  is  in  accord  with  section  776(c)'s 
requirement  that  secondary  information 
be  corroborated  (i.e.,  that  it  have 
probative  value). 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/ 
Exporter 

Time 
Period 

Margin  (percent) 

PRC-Wide 
Rate 

6/1/01- 
5/31/02 

139.49 

Duty  Assessment  and  Cash  Deposit 
Requirements 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess. 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  within 
15  days  of  publication  of  the  final 
results  of  review.  For  assessment 
purposes,  for  all  PRC  exporters,  we  will 
apply  the  rate  listed  above. 
Furthermore,  the  following  deposit  rates 
will  be  effective  with  respect  to  all 
shipments  of  silicon  metal  from  the  PRC 
entered,  or  withdrawn  fitim  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  review,  as  provided  for  by  section 
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751(a)(2)(C)  of  the  Act:  (1)  for  all  PRC 
exporters,  the  rate  will  be  the  PRC-wide 
rate.  139.49  percent.  (2)  for  all  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC.  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

Public  Comment 

Pursuant  to  section  351.224(b)  of  the 
Department's  regulations,  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days  of 
the  date  of  publication  of  this  notice. 
Pursuant  to  section  351.309  of  the 
Department's  regulations,  interested 
parties  may  submit  written  comments  in 
response  to  these  preUminary  results. 
Case  briefs  should  be  submitted  within 
30  days  after  the  date  of  publication  of 
this  notice,  and  rebuttal  briefs,  limited 
to  arguments  raised  in  case  briefs, 
should  be  submitted  no  later  than  five 
days  after  the  time  limit  for  filing  case 
briefs.  Parties  who  submit  arguments  in 
this  proceeding  are  requested  to  submit 
with  the  argument:  (1)  a  statement  of  the 
issues,  and  (2)  a  brief  simunary  of  the 
argument.  Case  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  section  351.303(f)  of 
the  Department's  regulations. 

Also,  pursuant  to  section  351.310  of 
the  Department's  regulations,  within  30 
days  of  the  date  of  publication  of  this 
notice,  interested  parties  may  request  a 
public  hearing  on  argiunents  to  be 
'  raised  in  the  case  and  rebuttal  briefs. 
Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs.  Parties 
will  be  notified  of  the  time  and  location. 
The  Department  will  publish  the  final 
restUts  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs,  not  later  than  120  days  after 
publication  of  these  preliminary  resvilts, 
unless  that  deadline  is  extended. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a 
prelinunary  reminder  to  importers  of 
their  responsibility  under  section 
351.402(f)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occiured  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  this 
notice  are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act,  and  sections  351.213  and  351.221 
of  the  Department's  regulations. 

Dated:  March  3.  2003. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  03-5636  Filed  3-3-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intamational  Trade  Administration 

[A-570-856] 

Synthetic  Indigo  from  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Admlnistrathw 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SliMMARY:  In  response  to  a  timely 
request  bom  a  manufecturer/exporter, 
the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidiunping  duty  order  on 
synthetic  indigo  from  the  People's 
Republic  of  China  with  respect  to 
Liyang  Skyblue  Chemical  Co.,  Ltd.  The 
period  of  review  is  June  1,  2001. 
through  May  31,  2002.  As  a  result  of  this 
review,  the  Department  of  Commerce 
has  preliminarily  determined  that  sales 
have  been  made  below  normal  value  by 
the  ^^ve-referenced  company  for  the 
covered  period.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

EFFECTIVE  DATE:  March  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Goldberger  or  Margarita  Panayi, 
Office  2.  AD/CVD  Enforcement  Group  I. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482-0049.  respectively. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  June  19.  2000,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^ster  (65  FR  37961)  an 
antidumping  duty  order  on  synthetic 
indigo  from  the  People's  Republic  of 
China  (PRC).  which  was  amended  on 
June  23,  2000  (65  FR  39128).  On  June 
26,  2002,  Ldyang  Skyblue  Chemical  Co., 
Ltd.  (Liyang).  a  PRC  manufacturer/ 
exporter  of  the  subject  merchandise, 
requested,  in  accoridance  with  19  CFR 
351.213,  that  we  conduct  an 
administrative  review  of  Liyang's 
exports.  On  July  24.  2002.  the 
Department  published  a  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on 
synthetic  indigo  from  the  PRC  with 
respect  to  Liyangi67  FR  48435).  hi  July 
2002,  we  issued  the  antidumping 
questionnaire  to  Liyang,  and  we 
received  its  responses  in  August  and 
September  2002.  We  issued  a 
supplemental  questionnaire  to  Liyang  in 
October  2002  and  received  its  response 
in  November  2002. 

On  July  25.  2002,  the  Department 
informed  the  parties  of  an  opportimity 
to  submit  pubUcly  available  information 
(PAI)  for  consideration  as  smrogate 
values  in  these  preliminary  results.  The 
petitioner.  Buffalo  Color  Corporation, 
provided  such  data  in  November  2002. 

Scope  of  Order 

The  products  subject  to  this  order  are 
the  deep  blue  synthetic  vat  dye  known 
als  synthetic  indigo  and  those  of  its 
derivatives  designated  commercially  as 
"Vat  Blue  1."  Included  are  Vat  Blue  1 
(synthetic  indigo).  Color  Index  No. 
73000.  and  its  derivatives,  pre-rbduced 
indigo  or  indigo  white  (Color  Index  No. 
73001}  and  solubilized  indigo  (Color 
hidex  No.  73002).  The  subject 
merchandise  may  be  sold  in  any  form 
(e.g.,  powder,  granular,  paste,  liquid,  or 
solution)  and  in  any  strength.  Synthetic 
indigo  and  its  derivatives  subject  to  this 
order  are  currentiy  classifiable  under 
subheadings  3204.15.10.00.  -• 

3204.15.40.00  or  3204.15.80^)0  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS  ").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  the  order  is  dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  June  1, 
2001  through  May  31,  2002. 

Separate  Rates  Determination 

In  previous  antidimiping  duty 
proceedings,  the  Department  has  treated 
the  PRC  as  a  non-market  economy 
(NME)  country.  We  have  no  evidence 
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suggesting  that  this  determination 
should  be  changed.  Accordingly,  the 
Department  has  determined  that  NME 
treatment  is  appropriate  in  this  review. 
See  section  771(18)(c)(i)  of  the  Act.  In 
proceedings  involving  NME  countries, 
the  Department  begins  with  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and.  therefore,  should  be 
assigned  a  single  antidumping  duty 
deposit  rate  [i.e.,  a  PRC-wide  rate). 
To  establish  whether  a  company 
operating  in  an  NME  is  sufficiently 
independent  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  under  the  test 
estabUshed  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China.  56  FR  20588  (May  6, 1991) 
[Sparklers),  as  amplified  by  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585 
(May  2. 1994)  (Silicon  Carbide).  Under 
this  test,  companies  operating  in  an  . 
NME  are  entitled  to  separate,  company- 
specific  margins  when  they  can 
demonstrate  an  absence  of  government 
control,  both  in  law  [dejure)  and  in  fact 
[de  facto),  with  respect  to  export 
activities  [Sparklers,  56  FR  20589).  In 
this  review,  the  sole  respondent  is  a 
Hong  Kong/PRC  joint-venture  company 
and,  thus,  a  separate  rates  analysis  is 
necessary  to  determine  whether  its 
export  activities  are  independent  from 
government  control. 

1.  Absence  of  Dejure  Control 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
the  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies 
[id.).  ^        ^ 

The  respondent  has  placed  on  the 
record  a  number  of  dociunents  to 
demonstrate  absence  of  de  jure  control, 
including  the  "General  Principles  of  the 
Civil  Law  of  the  People's  Republic  of 
China"  and  the  "PRC's  Enterprise  Legal 
Person  Registration  Administrative 
Regulations." 

As  in  prior  cases,  we  have  analyzed 
these  laws  and  have  found  them  to 
establish  sufficiently  an  absence  of  de 
jure  control  of  collectively-owned 
enterprises,  joint  ventures  between  PRC 
and  foreign  companies,  and/or  limited 
liability  companies.  See.  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 


Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China  [Furfuryl 
Alcohol)  60  FR  22544  (May  8. 1995), 
and  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China,  60  FR  29571  (June  5. 1995).  We 
have  no  new  information  in  this  review 
which  would  cause  us  to  reconsider  this 
determination  with  regard  to  Liyang. 

2.  Absence  ofDe  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide  and 
Furfuryl  Alcohol.  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  a 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See  Silicon  Carbide  and  Furfuryl 
Alcohol. 

Liyang  asserted  the  following:  (int 
establishes  its  own  export  prices;  (2)  it 
negotiates  contracts  without  guidance 
from  any  governmental  entities  or 
organizations;  (3)  it  makes  its  own 
personnel  decisions;  and  (4)  it  retains 
the  proceeds  of  its  export  sales,  uses 
profits  according  to  its  business  needs, 
and  has  the  authority  to  sell  its  assets 
and  obtain  loans.  Furthermore,  our 
analysis  of  Liyang's  questionnaire 
responses  reveals  no  other  information 
indicating  government  confrol.  This 
information  supports  a  preliminary 
finding  that  there  is  an  absence  of  de 
facto  governmental  control  of  Liyang's 
export  functions.  Consequently,  we 
preliminarily  determine  that  Liyang  has 
met  the  criteria  for  the  appUcation  of  a 
separate  rate. 


Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Liyang  to  the 
United  States  were  made  at  prices  below 
normal  value,  we  compared  the  export 
price  to  the  normal  value,  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice,  below. 

Export  Price 

We  used  export  price  methodology  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  prior  to  importation  by  the 
exporter  outside  the  United  States 
directly  to  unaffiliated  purchasers  in  the 
United  States  and  constructed  export 
price  methodology  was  not  otherwise 
indicated. 

We  calculated  export  price  based  on 
the  packed,  CIF  price  to  the  first 
unaffiliated  pm-chaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  fi^ight, 
foreign  brokerage  and  handling, 
international  height,  and  marine 
insurance,  in  accordance  with  section 
772(c)  of  the  Act.  Because  these 
movement  services  were  provided  by 
NME  service  providers  or  paid  for  in  an 
NME  currency,  we  based  these  expenses 
on  surrogate  values  from  India.  To  value 
foreign  inland  trucking  charges,  we  used 
a  November  1999  average  truck  freight 
value  based  on  price  quotes  from  Indian 
trucking  companies  obtained  in  the  less- 
than-fair-value  (LTFV)  investigation  of 
Bulk  Aspirin  from  the  PRC.  For  rail 
freight  costs,  we  used  1999-2000  rates 
published  in  the  July  2001  Reserve  Bank 
of  India  Bulletin.  Foreign  brokerage  and 
handling  expenses  were  based  on 
November  1999  price  quotes  from 
Indian  freight  forwarders  used  in  the 
LTFV  investigation  of  Synthetic  Indigo 
frt)m  the  PRC.  Ocean  freight  was  based 
on  publicly  available  shipping  rates 
between  Shanghai.  PRC  and  a  U.S.  east 
coast  port  obtained  from  the  market- 
economy  shipping  company  Maersk 
Sealand.  For  marine  insiu^nce,  we  used 
public  information  that  was  used  in  the 
2000-2001  administrative  review  of  the 
antidiunping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China.  A  more 
detailed  discussion  of  the  valuation 
methodology  for  these  expenses  is 
described  in  Preliminary  Results 
Valuation  Memorandum,  Memorandum 
to  the  File  dated  March  3,  2003 
■    [Valuation  Memo). 
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Normal  Value 

A.  Non-Market  Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Neither  party  to  this  review  has 
contested  such  treatment.  Accordingly, 
we  calcidated  normal  value  in 
accordance  with  section  773(c)  ofthe 
Act,  which  applies  to  NME  countries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  thp  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market- 
economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME,  and  (2) 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India,  Pakistan, 
Indonesia,  Sri  Lanka,  and  the 
Philippines  are  countries  comparable  to 
the  PRC  in  terms  of  overall  economic 
development  [see  Memorandum  bom 
Jeff  May,  Director,  Office  of  Policy,  to 
Davina  Hashmi,  Senior  Import 
CompUance  Speciafist,  Office  2,  dated 
July  22,  2002).  According  to  the 
available  information  on  the  record,  we 
have  determined  that  India  meets  the 
statutory  requirements  for  an 
appropriate  surrogate  coimtry  for  the 
PRC.  Accordingly,  we  have  calculated 
normal  value  using  Indian  values  for  the 
PRC  producer's  factors  of  production, 
except,  as  noted  below,  in  certain 
instances  where  an  input  was  sourced 
from  a  market  economy  and  paid  for  in 
a  market-economy  currency.  We  have 
obtained  and  relied  upon  PAI  wherever 
possible. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calcidated  normal  value 
based  on  the  factors  of  production 
reported  by  Liyang's  affiliated  producer, 
Liyang  Brothers  Chemical  Company, 
Ltd.  To  calculate  normal  value,  the 
reported  imit  factor  quantities  for 
materials,  energy  and  utilities  were 
midtiphed  by  publicly  available  Indian 
values,  where  possible,  or,  in  the  case  of 
the  auxiliary  agent  and  the  wetting 
agent,  by  the  weighted-average  purchase 
price  of  materials  manufactiued  in  a 
market-economy  coimtry  and  paid  for  in 
a  market-economy  currency,  in 
accordance  with  19  CFR  351.408. 

The  selection  ofthe  surrogate  values 
applied  f(»  purposes  of  this 
determination  was  based  on  the  quahty, 
specificity,  and  contemporaneity  of  the 
data.  As  appropriate,  we  adjusted  input 
prices  to  make  them  delivered  prices. 
For  those  values  not  contemporaneous 


with  the  POR  and  quoted  in  a  foreign 
currency,  we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics.  For  a 
complete  description  of  the  surrogate 
values,  see  the  Valuation  Memo. 

We  valued  raw  materials  used  in  the 
producer's  production  of  the  subject 
merchandise  based  on  data  derived  from 
one  or  more  of  the  following  sources: 

•  The  average  Indian  domestic  unit 
price  during  the  POR  derived  from  the 
Indian  publication  Chemical  Weekly 
during  the  POR.  We  adjusted  the 
average  price  to  exclude  the  Indian 
excise  tax  and  state  sales  tax,  where 
appropriate. 

•  The  average  unit  import  value 
derived  from  various  editions  of 
Monthly  Statistics  of  Foreign  Trade  of 
India  (Indian  Import  Statistics). 

•  The  average  daily  Indian  price 
based  on  the  Indian  newspaper 
Economic  Times  of  Bombay. 

For  certain  materials  reportedly 
consumed  in  small  to  very  small 
quantities,  such  as  the  dispersing, 
permeating,  integration,  and  water 
stabilization  agents,  we  were  imable  to 
identify  appropriate  surrogate  values. 
Therefore,  we  have  not  induded  these 
factors  in  our  preliminary  results 
normal  value  calculation. 

We  have  been  unable  to  identify  a 
surrogate  value  for  the  input 
phenylglycinonitrile,  which  Liyang 
consumes  in  one  of  two  production 
methods  used  during  the  POR  to 
produce  the  intermediate  input 
potassiimi  salt.  Therefore,  for  purposes 
of  the  preUminary  results,  we  are 
valuing  all  of  Liyang's  internal 
potassium  salt  production  using  the 
consumption  factors  and  corresponding 
surrogate  values  applicable  to  the  other 
production  method,  which  does  not 
involve  the  consumption  of 
phenylglycinonitrile.  We  will 
reconsider  this  methodology  for  the 
final  results  if  we  obtain  surrogate  value 
information  for  phenylglycinonitrile. 

Liyang  reported  that  it  resold  33% 
ferric  hydroxide  and  a  mixture  of 
sodium  hydroxide  and  potassium 
hydroxide  as  by-products  from  its  • 
synthetic  indigo  production.  However, 
we  did  not  make  an  ofiiset  deduction  to 
the  surrogate  cost  of  producticm  in  the 
preliminary  results  because  we  were 
unable  to  identify  appropriate  surrogate 
values  for  these  materials. 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  vrith  19  CFR  351.408(c)(3). 

To  value  electricity,  we  used  the 
2000-2001  "revised  estimate"  average 
rate  for  industrial  consumption  as 
published  in  the  Government  of  India's 


Planning  Commission  report.  The 
Working  of  State  Electricity  Boards  &• 
Electricity  Departments  Annual  Report 
(2001-02).  We  based  the  value  of  steam 
coal  on  the  weighted-average  unit  price 
data  derived  frt)m  the  Indian  Import 
Statistics  and  the  financial  statements  of 
Indian  chemical  companies. 

To  value  water,  we  relied  on  the 
pubhcly  available  tariff  rates  reported  in 
the  October  1997  publication  Second 
Water. Utilities  Data  Book:  Asian  and 
Pacific  Region.  We  valued  water 
separately  rather  than  as  part  of  factory 
overhead  (FOH)  because  the  financial 
statements  used  to  derive  FOH  and 
SG&A  surrogate  values  appeared  to 
exclude  water  consiunption  expenses 
[see  Valuation  Memo). 

As  we  have  no  available  information 
fitim  an  Indian  producer  of  synthetic 
indigo,  we  based  our  calculation  of 
FOH,  SG&A  expenses,  and  profit  on 
data  contained  in  the  2001-2002  annual 
reports  of  Daurala  Organics  Ltd.,  an 
Indian  producer  of  various  chemicals 
including  phenylglycine,  a  chemical 
intermediate  which  may  be  produced 
during  the  manufacture  of  synthetic 
indigo,  and  Atul  Limited  (Atul),  an 
Indian  producer  of  dyes  and  dye 
intermediates,  as  well  as  bulk  and 
intermediate  chemicals,  agrochemicals 
and  pharmaceuticals.  We  have  reUed  on 
the  data  bom  these  two  companies 
because  a  significant  portion  of  each  of 
their  businesses  is  devoted  to  the 
manufacture  of  products  similar  to 
synthetic  indigo  or  its  intermediate 
inputs.  See  the  Valuation  Memo  for 
further  discussion. 

For  the  reported  packing  materials, 
we  used  April  2001-December  2001 
average  uQit  values  derived  from  Indian 
Import  Statistics. 

in  accordance  with  the  decision  in 
Sigma  Corp.  v.  United  States,  117  F.3d 
1401  (CAFC  1997),  when  using  an 
import  surrogate  value,  we  have  added 
to  CIF  siuTogate  values  from  India  a 
surrogate  freight  cost  using  the  shorter 
of  the  reported  distances  from  either  the 
closest  PRC  port  to  the  factory,  or  from 
the  domestic  suppfier  to  the  factory. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preUminarily  determine  that  the 
following  margin  apphes  to  Liyang  for 
the  period  June  1.  2001.  through  May 
31,  2002: 


Manufacturer/producer/exporter 


Liyang  Skybkie  Chemical  Co.,  Ltd.        46.18 


Margin 
pofconl 


Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
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comments  in  response  to  these 
preliminary  results.  Case  briefs  must  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  Parties  who 
submit  case  briefs  or  rebuttal  briefs  in 
this  proceeding  are  requested  to  submit 
with  each  argument:  (1)  A  statement  of 
the  issue,  and  (2)  a  brief  summary  of  the 
argument.  Parties  are  also  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations  and  cases  cited. 
Case  and  rebuttal  briefs  must  be  served 
on  interested  parties  in  accordance  with 
19  CFR  351.303(f). 

In  addition,  pursuant  to  19  CFR 
351.310,  within  30  days  of  the  date  of 
publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
arguments  raised  in  the  case  and 
rebuttal  briefs.  Any  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs.  Interested  parties  who  wish  to 
request  a  hearing  or  to  participate  if  one 
is  requested  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice,  containing:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  issues  to  be  discussed.  Issues 
raised  in  the  hearing  will  be  limited  to 
those  raised  in  case  and  rebuttal  briefs. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
with  respect  to  subject  merchandise 
exports  by  Liyang,  including  the  results 
of  its  analysis  of  issues  raised  in  any 
case  or  rebuttal  briefs  or  at  a  hearing, 
not  later  than  120  days  after  the  date  of 
publication  of  these  preliminary  results. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Pursuant  to  19  CFR 
351.212(b)(1),  we  will  calculate 
importer-specific  ad  valorem  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  the  dumping 
margins  calculated  for  the  examined 
sale  to  the  total  entered  value  of  that 
sale.  In  accordance  with  19  CFR 
351.i06(c)(2),  we  will  instruct  the 
Customs  Service  to  liquidate  without 
regard  to  antidumping  duties  all  entries 
of  subject  merchandise  during  the  POR 
for  which  the  importer-specific 
assessment  rate  is  zero  or  de  minimis 
[i.e.,  less  than  0.50  percent).  The 
Department  will  issue  appropriate 
appraisement  instructions  for  the 


companies  subject  to  this  review 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  For  entries  of 
the  subject  merchandise  during  the  POR 
from  companies  not  subject  to  this 
review,  we  will  instruct  the  Customs 
Service  to  liquidate  them  at  the  cash 
deposit  rate  in  effect  at  the  time  of  entry. 

Cash  Deposit  Instructions 

Upon  completion  of  this  review,  for 
entries  from  Liyang,  we  will  require  a 
cash  deposit  at  the  rate  established  in 
the  final  results  as  further  described 
below. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  synthetic 
indigo  from  the  PRC  entered,  or    ■ 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for 
Liyang  will  be  the  rate  determined  in 
the  final  results  of  review  (except  that 
if  the  rate  is  de  minimis,  i.e.,  less  than 
0.50  percent  within  the  meaning  of  19 
CFR  351.106(c)(1),  a  cash  deposit  rate  of 
zero  will  be  required);  (2)  the  cash 
deposit  rate  for  PRC  exporters  who 
received  a  separate  rate  in  a  prior 
segment  of  the  proceeding  will  continue 
to  be  the  rate  assigned  in  that  segment 
of  the  proceeding;  (3)  the  cash  depQsit 
rate  for  the  PRC  NME  entity  will 
continue  to  be  129.60  percent;  and  (4) 
the  cash  deposit  rate  for  non-PRC 
exporters  of  subject  merchandise  frtim 
the  PRC  will  be  the  rate  applicable  to 
the  PRC  supplier  of  that  exporter.  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidiunping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act,  and  19 
CFR  351.213. 


Dated:  March  3,  2003. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-5632  Filed  3-7-03;  8:45  am) 
MLUNG  COOe  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-1 22-846  and  C-1 22-848] 

Preliminary  Affirmative  Countervailing 
Duty  Determinations  and  Alignment  of 
Rnal  Countervailing  Duty 
Determinations  With  Final 
Antidumping  Duty  Determinations: 
Certain  Durum  Wheat  and  Hard  Red 
Spring  Wtteat  From  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
affirmative  countervailing  duty 
determinations 

summary:  The  Department  of  Commerce 
preliminarily  determines  that 
countervailable  subsidies  are  being 
provided  to  producers  or  exporters  of 
certain  durum  wheat  and  hard  red 
spring  wheat  from  Canada.  For 
information  on  the  estimated 
coimtervailing  duty  rates,  see  infra 
section  on  "Suspension  of  Liquidation." 
EFFECTIVE  DATE:  March  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Matney,  Audrey  Twyman, 
Stephen  Cho,  or  Geoffrey  Craig,  Office 
of  Antidumping/Countervailing  Duty 
Enforcement,  Group  1,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone  (202)  482-1778. 
(202)  482-3534,  (202)  482-3798  and 
(202)  482-5256,  respectively. 

Petitioners 

The  petitioners  in  these  investigations 
are  the  North  Dakota  Wheat 
Commission  (hard  red  spring  wheat), 
United  States  Durum  Growers 
Association  (dunun  wheat),  and  the 
Durum  Growers  Trade  Action 
Conunittee  (dunmi  wheat)  (collectively, 
the  "petitioners"). 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  ii)^  the  Federal  Register  (see 
Notice  of  Initiation  of  Countervailing 
Duty  Investigations:  Durum  Wheat  and 
Hard  Red  Spring  Wheat  from  Canada, 
67  FR  65951  (October  29.  2002) 
["Initiation  Notice")),  the  following 
events  have  occurred: 
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On  November  4,  2002,  the  Department 
of  Commerce  ("Department")  issued  the 
coimtervailing  duty  ("CVD") 
questionnaire  to  the  Government  of 
Canada  ("GOC").  The  questionnaire 
informed  the  GOC  that  it  was 
responsible  for  forwarding  the 
questioimaire  to  the  appropriate 
provincial  governments  (e.g.,  the 
Government  of  Alberta  ("GOA")  and  the 
Government  of  Saskatchewan  ("GOS")) 
and  to  producers/exporters  (e.g.,  the 
Canadian  Wheat  Board  ("CWB"))  of  the 
hard  red  spring  wheat  and  diuoun  wheat 
(collectively,  "subject  merchandise"). 
The  Department  also  provided  courtesy 
copies  of  the  questionnaire  to  the  GOA, 
GOS,  and  CWB  on  the  same  day. 

On  November  18,  2002,  the  GOC 
submitted  two  scope  exclusion  requests. 
See  "Scope  Comments"  section,  below. 

On  December  3,  2002,  the  Department 
postponed  the  preliminary 
determinations  of  these  investigations 
imtil  March  3,  2003.  See  Certain  Durum 
Wheat  and  Hard  Red  Spring  Wheat: 
Extension  of  Time  Limit  for  Prehminary 
Determinations  in  Countervailing  Duty 
Investigations,  67  FR  72918. 

The  Department  received  responses  to 
its  countervailing  duty  questionnaires 
from  the  GOC,  GOA,  GOS  and  CWB  on 
January  13,  2003.  On  January  31,  2003, 
we  issued  supplemental  questioimaires 
to  the  GOC,  GOA,  GOS  and  CWB.  On 
February  6,  2003,  we  issued  a  second 
supplemental  questionnaire  to  the  GOC, 
GOA  and  GOS.  Responses  to  these 
supplemental  questionnaires  were 
received  between  February  11  and 
February  14,  2003. 

On  December  23,  2002,  the  petitioners 
submitted  a  new  subsidy  allegation 
regarding  the  GOC's  guarantee  of  the- 
CWB's  initial  payment  to  producers.  On 
February  11,  2003,  we  initiated  on  this 
alleged  program.  See  February  11,  2003, 
Memorandiun  to  Acting  Deputy 
Assistant  Secretary  Susan  H.  Kuhbach 
("New  Subsidy  Allegation  Memo")  on 
file  in  the  Central  Records  Unit  ("CRU") 
in  room  B-099  of  the  main  Department 
building.  We  issued  questionnaires  to 
the  GOC  and  CWB  regarding  this 
program  on  February  13,  2003,  and 
received  their  responses  on  February  25, 
2003. 

Alignment  With  Final  Antidumping 
Duty  Determinations 

On  February  24.  2003,  the  petitioners 
submitted  a  letter  requesting  ahgnment 
of  the  final  determinations  in  these 
investigations  with  the  final 
determinations  in  the  companion 
antidumping  duty  ("AD") 
investigations.  See  Notice  of  Initiation 
of  Antidumping  Duty  Investigations: 
Certain  Durum  Wheat  and  Hard  Red 


Spring  Wheat  from  Canada,  67  FR 
65947  (October  29,  2002).  Therefore,  in 
accordance  with  section  705  (all  1)  of  the 
Act,  we  are  aligning  the  final 
determinations  in  these  investigations 
with  the  final  determinations  in  the 
antidumping  investigations  of  certain 
durum  wheat  and  hard  red  spring  wheat 
from  Canada. 

Period  of  Investigation  ("POI") 

The  period  for  which  we  are 
measiu-ing  subsidies  is  August  1 ,  2001 
to  July  31,  2002,  which  coincides  with 
the  fiscal  year  of  the  CWB.  the  sole 
responding  exporter.  See  19  CFR 
351.204(b)(2). 

Scope  of  Investigation 

For  purposes  of  these  investigations, 
the  products  covered  are  (1)  diuiun 
wheat  and  (2)  hard  red  spring  wheat. 

A.  Durum  Wheat 

Imports  covered  by  this  investigation 
are  all  varieties  of  durum  wheat  &T>m 
Canada.  This  includes,  but  is  not 
limited  to,  a  variety  commonly  referred 
to  as  Canada  Western  Amber  Dunun. 
The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  following  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheadings:  1001.10.00.10, 
1001.10.00.91,  1001.10.00.92, 
1001.10.00.95, 1001.10.00.96,  and 
1001.10.00.99. 

B.  Hard  Red  Spring  Wheat 

Imports  covered  by  this  investigation 
are  all  varieties  of  hard  red  spring  wheat 
from  Canada.  This  includes,  but  is  not 
limited  to,  varieties  conunonly  referred 
to  as  Cemada  Western  Red  Spring, 
Canada  Western  Extra  Strong,  and    . 
Canada  Prairie  Spring  Red.  The 
merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  following  HTSUS  subheadings: 
1001.90.10.00. 1001.90.20.05, 
1001.90.20.11, 1001.90.20.12. 
1001.90.20.13, 1001.90.20.14, 
1001.90.20.16, 1001.90.20.19, 
1001.90.20.21.  1001.90.20.22. 
1001.90.20.23. 1001.90.20.24, 
1001.90.20.26.  1001.90.20.29, 
1001.90.20.35.  and  1001.90.20.96. 

Althou^  the  HTSUS  subheadings 
provided  for  durum  wheat  and  hard  red 
spring  wheat  are  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  these 
proceedings  is  dispositive. 

Scope  Comments  . 

In  the  Initiation  Notice,  we  invited 
comments  on  the  scope  of  these 
proceedings.  On  November  18.  2002.  we 
received  a  request  from  the  GOC  to 


amend  the  scope  of  these  investigations 
and  the  companion  AD  investigations  of 
hard  red  spring  wheat  and  durum 
wheat.  Specifically,  the  GOC  requested 
that  the  scope  be  amended  to  exclude 
those  areas  of  Canada  where  the  CWB 
does  not  have  jurisdiction,  and  to 
remove  Harmonized  Tariff  Schedule 
number  1001.90.20.96  from  the  scope  of 
the  AD  and  CVD  investigations  of 
certain  hard  red  spring  wheat. 

On  December  12,  2002,  the  petitioners 
submitted  their  rebuttal  comments.  On 
February  4,  2003,  the  GOC  responded  to 
those  comments,  and  on  February  11, 
2003,  the  petitioners  commented  on  the 
GOC's  February  4,  2003  comments. 

,The  Department  preliminarily 
determines  that  the  requested 
exclusions  are  not  warranted-.  For 
further  discussion,  see  March  3,  2003 
memorandum  to  Acting  Deputy 
Assistant  Secretary  Susan  H.  Kuhbach, 
"Scope  Exclusion  Requests:  Non- 
Canadian  Wheat  Boaitl  Areas  and 
HTSUS  1001.90.20.96"  on  file  in  the 
CRU. 

In^iry  Test 

Because  Canada  is  a  "Subsidies 
Agreement  Coxmtry"  within  the 
meaning  of  section  701(b)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"),  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  frtim 
Canada  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
November  25,  2002,  the  ITC  transmitted 
to  the  Department  its  preliminary 
determinations  finding  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injiued  by  reason  of  imports  from 
Canada  of  hard  red  spring  wheat  and 
diu^um  wheat.  See  Durum  and  Hard  Red 
Spring  Wheat  from  Canada,  67  FR 
71589  (December  2,  2002). 

Subsidies  Valuation  Information 

Allocation  Period 

Pursuant  to  19  CFR  351.524(b),  non- 
recurring subsidies  are  allocated  over  a 
period  corresponding  to  the  average 
useful  hfe  ("AUL")  of  the  renewable 
physical  assets  used  to  produce  the 
subject  merchandise.  19  CFR 
351.524(d)(2)  creates  a  rebuttable 
presiunption  that  the  AUL  will  be  taken 
from  the  U.S.  Internal  Revenue  Service's 
1977  Class  Life  Asset  Depreciation 
Range  System  (the  "IRS  Tables").  For     . 
the  wheat  products  industry,  the  IRS 
Tables  prescribe  an  AUL  of  10  years. 

In  order  to  rebut  the  presumption  in 
favor  of  the  IRS  tables,  the  Department 
must  find  that  the  IRS  tables  do  not 
reasonably  reflect  the  company-specific 
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AUL  or  the  country-wide  AUL  for  the 
industry  in  question,  and  that  the 
difference  between  the  company- 
specific  or  country-wide  AUL  and  the 
IRS  tables  is  significant.  See  19  CFR 
351.524(d)(2)(i).  For  this  difference  to  be 
considered  significant,  it  must  be  one 
year  or  greater.  See  19  CFR 
351.524(d)(2)(ii). 

Neither  the  petitioners,  CWB,  GOC. 
GOA,  or  COS  have  contested  using  the 
AUL  reported  for  the  wheat  products 
industry  in  the  IRS  tables.  Therefore,  we 
preliminarily  determine  that  any  non- 
recurring benefits  should  be  allocated 
over  10  years. 

Attribution  of  Subsidies 

19  CFR  351.525(b)(6)(ii)  states  that  the 
Department  will  attribute  subsidies 
received  by  corporations  with  "cross- 
ownership"  that  produce  the  subject 
merchandise  to  the  combined  sales  of 
those  companies.  Based  on  our  review 
of  the  responses,  we  preliminarily  find 
no  "cross-ownership"  between  the  CWB 
and  any  other  parties,  and  we  have 
attributed  countervailable  subsidies 
received  by  the  CWB  to  the  CWB's  sales. 

Benchmark  Interest  Rates 

Piu-suant  to  19  CFR  351.505(a)  and  19 
CFR  351.524(d)(3)(i),  the  Department 
will  use  as  a  long-term  loan  benchmark 
and  as  a  discount  rate  the  actual  cost  of 
comparable  long-term  borrowing  by  the 
company,  when  available.  19  CFR 
351.505(a)(2)  defines  a  comparable 
commercial  loan  as  one  that,  when 
compared  to  the  government-provided 
loan  in  question,  has  similarities  in  the 
structure  of  the  loan  (e.g.,  fixed  interest 
rate  v.  variable  interest  rate),  the 
maturity  of  the  loan  (e.g.,  short-term  v. 
long-term),  and  the  currency  in  which 
the  loan  is  denominated.  In  instances 
where  no  applicable  company-specific 
comparable  commercial  loans  are 
available,  19  CFR  351.505{a)(3){ii) 
permits  the  Department  to  use  a 
national  average  interest  rate  for 
comparable  commercial  loans. 

In  1999,  the  Red  Coat  Road  and  Rail 
Ltd.  short  line  railway  was  approved  for 
and  received  a  long-term  loan  from  the 
COS  under  the  Short  Line  Financial 
Assistance  Program,  described  in  the 
"Analysis  of  Programs"  section,  below. 
The  petitioners  have  alleged  that  any 
railways  receiving  benefits  under  this 
program  were  entrusted  and/or  directed 
to  provide  a  financial  contribution  to 
the  CWB  through  this  program.  There  is 
no  information  on  the  record  as  to 
whether  the  Red  Coat  Road  and  Rail 
Ltd.  had  comparable  long-term 
borrowings  of  its  own  during  1999. 
Accordingly,  we  compared  the  effective 
interest  rate  on  the  loan  received  by  the 


Red  Coat  and  Rail  Ltd.  to  the  1999 
national  average  annual  long-term 
interest  rate,  represented  by  the 
weighted  average  yield  on  long-term 
bonds. 

A.  CWB  Borrowing 

The  CWB  had  a  large  quantity  of 
outstanding  short-term  borrowing 
during  the  POI.  all  of  which  was 
guaranteed  by  the  GOC.  The  CWB 
borrowed  using  foiu-  different 
instrument  types:  (1)  Commercial  paper 
issued  in  the  United  States  in  U.S. 
dollars  ("USCP  program");  (2)  notes 
issued  in  Canada  in  Canadian  dollars 
("WBN  program");  (3)  commercial  paper 
issued  in  the  euromarkets  [i.e., 
international  markets)  in  U.S.  dollars 
and  certain  other  foreign  currencies 
(however,  all  foreign  currency 
borrowings  were  swapped  to  U.S.  dollar 
debts)  ("ECP  program");  and  (4)  Euro 
Medium  Term  Notes  issued  in  U.S. 
dollars  and  Japanese  Yen  (however,  all 
the  Japanese  Yen  borrowings  were 
swapped  to  U.S.  dollar  debts  and  all  the 
borrowings  swapped  to  variable  rates) 
("EMTN  program").  19  CFR 
351.505(a)(2)  states  that  the  Department 
normally  will  select  a  benchmark 
interest  rate  reflecting  the  structure, 
matiirity  and  currency  in  which  a  firm's 
loans  are  denominated.  However,  for 
purposes  of  these  preliminary 
determinations,  for  the  non-U.S.  or 
Canadian  dollar  borrowings  under  the 
ECP  and  EMTN  programs,  we  have  used 
the  U.S.  dollar,  variable  rate  terms 
applicable  under  the  swap  agreements 
(rather  than  on  the  underlying  loans)  in 
determining  whether  a  benefit  exists. 
We  intend  to  examine  these  borrowings 
further,  including  any  additional 
possible  benchmarks,  to  determine 
whether  there  is  another,  more 
appropriate  methodology  for  the  final 
determinations. 

19  CFR  351.506(a)  states  tiiat  "{i}n 
the  case  of  a  loan  guarantee,  a  benefit 
exists  to  the  extent  that  the  total  amount 
a  firm  pays  for  the  loan  with  the 
government-provided  guarantee  is  less 
than  the  total  amount  the  firm  would 
pay  for  a  comparable  commercial  loan 
that  the  firm  could  actually  obtain  on 
the  market  absent  the  government- 
provided  guarantee,"  and  that  the 
Department  "will  select  a  comparable 
commercial  loan  in  accordance  with 
section  351.505(a)  {of  the  Department's 
regulations}."  19  CFR  351.505(a)(3)(i) 
states  that  in  selecting  a  benchmark 
loan,  the  Department  "normally  will 
rely  on  the  actual  experience  of  the  firm 
in  question  in  obtaining  comparable 
commercial  loans,"  but  19  CFR 
351.505(a)(3)(ii)  explains  that  "if  the 
firm  did  not  take  out  any  comparable 


commercial  loans  *  *  *  {the 
Department}  may  use  a  national  average 
interest  rate  for  comparable  commercial 
loans."  Because  all  of  the  CWB's 
borrowings  are  guaranteed  by  the  GOC. 
no  company-specific  benchmark  exists 
for  "a  comparable  commercial  loan  that 
the  firm  could  actually  obtain  on  the 
market  absent  the  government-provided 
guarantee."  Accordingly,  we  reviewed 
the  information  on  the  record  to 
determine  the  appropriate  national 
average  interest  rates,  both  for  U.S. 
dollar  and  Canadian  dollar  borrowings. 

B.  Comparable  Short-Term  Borrowing 

The  GOC  and  CWB  argue  that  the  U.S. 
and  Canadian  doHar  prime  rates  are 
inappropriate  benchmarks  for  the 
CWB's  commercial  paper '  borrowings 
because  the  grime  rate  "is  not  relevant 
to  the  CWB  or  any  similar-size 
corporation  operating  in  the  same 
business  segments  and  international 
markets  as  3ie  CWB."  As  an  alternative 
to  the  prime  rates,  the  GOC  provided 
interest  rate  information  on  the 
Canadian  Bankers'  Acceptance  rates 
(CBA  rates)  for  1  and  3  month 
borrowings  (for  Canadian  dollars),  and 
the  U.S.  dollar  LIBOR  rate  for  1.  3,  and 
6  month  borrowings,  as  these  rates 
typically  serve  as  a  reference  rate  for 
top-rated  commercial  paper  borrowing. 
Furthermore,  in  response  to  the 
Department's  inquiry  about  why  the 
LIBOR/CBA  rates  would  be  appropriate 
benchmarks  for  CWB  borrowings  in  the 
absence  of  the  guarantee,  the  CWB 
stated  that  its  borrowing  terms  "are  not 
materially  different  from  the  borrowing 
terms  *  *   *  that  apply  to  highly  rated, 
non-guaranteed  issuers  in  the  United 
States  and  Canada." 

We  do  not  believe  that  this  response 
addresses  the  crucial  question  of  what 
interest  rate  the  CWB  would  pay  on  its 
borrowings  in  the  absence  of  the  GOC's 
guarantee.  Based  on  our  research,  the 
interest  rate  the  CWB  would  pay  would 
depend  on  whether  the  CWB  had  access 
to  the  commercial  paper  market,  which, 
in  turn,  would  depend  on  the  CWB's 
credit  rating  in  the  absence  of  the  GOC 
guarantee.  For  example,  according  to 
Fabozzi  and  Modigliani.  in  Capital 
Markets:  Institutions  and  Instruments, 
"commercial  paper  is  an  alternative 
*   *   *  for  large  corporations  with  strong 
credit  ratings,"  (emphasis  added). 
Similarly,  according  to  the  U.S.  Federal 
Reserve,  "the  overwhelming  majority  of 


'  "Conunercial  paper"  is  a  short-term  unsecured 
promissory  note  representing  the  obligation  of  the 
issuing  corporation  that  is  issued  in  the  open 
market  and  sold  at  a  discount  from  its  face  value. 
This  discount  represents  the  effective  interest  rate 
on  the  notes.  Commercial  paper  is  typically 
purchased  by  money  market  mutual  funds. 
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{commercial  paper}  issuers  are 
extremely  creditworthy."  See  The 
Commercial  Paper  Market:  Who's 
Minding  the  Shop  at  www.stls.frb.org/ 
publications/re/ 1 998/b/rel  998b3.htm}. 

Based  on  the  CWB's  own  statement, 
its  credit  rating  would  be  less  favorable 
in  the  absence  of  the  GOC's  guarantee. 
This  is  reflected  in  the  CWB's  2000- 
2001  Annual  Report,  at  31.  which  states 
that  "{a}  borrowings  of  the  {CWB}  are 
imconditionally  and  irrevocably 
guaranteed  hy  the  Minister  of  Finance. 
resulting  in  the  top  credit  ratings  from 
Moody's  *  *  *.  Standard  and  Poor's 
*  *  *,  and  Dominion  Bond  *  *  *" 
(emphasis  added). 

Indeed,  it  may  be  the  case  that  the 
CWB's  ability  to  borrow  in  the 
commercial  paper  market  is  due  entirely 
to  the  GOC's  guarantee.  Sources  show 
that  companies  with  lower  credit  ratings 
can  still  have  access  to  the  commercial 
paper  market,  so  long  as  their 
borroMrings  are  supported  or  guaranteed 
by  parties  with  higher  credit  ratings. 
Fabozzi  and  Modigliani.  at  473-4. 
describe  how  companies  with  lower 
credit  ratings  have  been  able  to  issue 
commercial  paper  "by  means  of  credit 
support  from  a  firm  with  a  high  credit 
rating."  issuing  so-called  "credit 
supported  commercial  paper"  or  "letter 
of  credit  paper."  Clearly,  the  GOC's 
backing  is  an  important  feature  of  the 
GOC's  borrowing.  In  reviewing  the 
sample  placement  doctiments  submitted 
by  the  CWB,  all  place  great  emphasis  on 
the  fact  that  imderlying  debt 
instnmients  are  guaranteed  by  the  GOC, 
in  essence  making  these  issues  credit 
supported  commercial  paper-supported 
by  the  full  faith  and  credit  of  the  GOC. 
See  Exhibit  3  of  the  February  13,  2003 
CWB  supplemental  response. 
Furthermore,  a  search  on  the  Moody's 
internet  site  reveals  that  this  credit 
rating  agency  considers  the  CWB  to  be 
a  "sovereign"  borrower. 

While  this  evidence  leads  us  to 
question  whether  the  CWB  would  have 
access  to  the  commercial  paper  market 
in  the  absence  of  the  GOC's  guarantee, 
we  do  not  believe  it  is  sufficient  to 
sbpport  a  preliminary  determination 
that  the  CWB  could  not  access  that 
market.  Instead,  the  evidence  currently 
on  the  record  supports  the  conclusion 
that  the  GOC's  guarantee  ensures  that 
.  the  CWB  has  the  top  credit  rating.  Thus. 
the  issue  is  what  rate  the  CWB  would 
pay  without  the  top  credit  rating  it. 
currently  enjoys  by  virtue  of  the  GOC's 
guarantee. 

Based  on  our  research,  companies 
with  the  highest  credit  rating  [i.e.,  P-1 
(Moody's).  A-1/A-1+  (S&P))  are  able  to 
borrow  in  the  commercial  paper  market 
at  LIBOR/CBA.  Because  the  evidence 


indicates  that  the  CWB's  high  credit 
rating  is  due  to  the  GOC  guarantee,  we 
preliminarily  determine  that  in  the 
absence  of  the  guarantee,  the  CWB 
would  have  a  credit  rating  less  favorable 
than  P-l/A-1  and,  therefore,  the 
LIBOR/CBA  rates  are  not  the 
appropriate  benchmark. 

Fabozzi  and  Modigliani,  at  474—5, 
indicate  that  there  are  two- tiers  of 
investment  grade  commercial  paper.  To 
be  able  to  use  the  first  tier,  the  borrower 
must  have  a  credit  rating  of  P-l/A-1 .  as 
described  above.  The  second  tier  is 
available  to  issuers  with  P-2/A-2  credit 
ratings.  Commercial  paper  is  sold  in  this 
market  at  a  greater  discount  [i.e.,  it  has 
a  higher  effective  interest  rate).  Thus, 
the  second  tier  commercial  paper 
market  might  be  a  source  of  funds  for 
the  CWB  in  the  absence  of  the  GOC's 
guarantee. 

A  second  alternative  would  be  for  the 
CWB  to  borrow  from  banks  at  the  prime 
rate.  According  to  Fabozzi  and 
Modigliani,  at  471-2,  borrowing  from  a 
bank  is  an  alternative  to  the  conmiercial 
paper  markets,  albeit  a  higher  cost 
alternative,  and  one  that  would  be  used 
by  firms  with  lower  credit  ratings.  Also, 
according  to  the  U.S.  Federal  Reserve, 
the  prime  rate  is  "one  of  several  base 
rates  used  by  banks  to  price  short-term 
business  loans."  See  http:// 
www.federalreserve.gov/  releases/h  1 5/ 
update/. 

In  reviewing  the  record,  we  find  no 
information  that  clearly  indicates,  based 
on  a  presimied  credit  rating  of  P-2/A- 
2  or  below,  whether  the  CWB  would  be 
able  to  borrow  in  the  second-tier 
commercial  paper  market  or  whether  it 
would  be  required  to  raise  funds 
through  banks.  Accordingly,  lacking 
such  information  for  these  preliminary 
determinations,  we  have  calculated  an 
average  of  the  rates  applicable  to 
second-tier  commercial  paper  and  the 
prime  rates  in  order  to  derive  a 
benchmark  rate.  For  purposes  of  the 
final  determinations,  we  encourage 
parties  to  submit  fiuther  information 
that  would  allow  us  to  more  accurately 
estimate  the  credit  rating  of  the  CWB  in 
the  absence  of  the  GOC  guarantee,  and 
the  benchmark  rates  that  would  be 
applicable  to  the  CWB  with  such  a 
credit  rating. 

19  CFR  351.505(a)(2)(iv)  states  that 
the  Department  "normally  will  use  an 
annual  average  of  the  interest  rates  on 
comparable  commercial  loans." 
However,  if  the  Department  "finds  that 
interest  rates  fluctuated  significantly 
during  the  period  of  investigation  or 
review,  the  {Department}  Mdll  use  the 
most  appropriate  interest  rate  based  on 
the  circumstances  presented."  A  review 
of  the  interest  rates  on  the  imderlying 


loans  and  the  benchmarks  selected 
indicate  that  there  was  a  substantial  and 
sustained  decrease  in  interest  rates  over 
the  POI.  For  example,  the  prime  rate 
went  from  5.95  percent  in  August  2001. 
to  a  low  of  3.75  percent  In  February  and 
March,  and  then  to  4.4  percent  in  July 
2002.  A  similar  pattern  exists  on  the 
CWB's  actual  loans.  Accordingly,  we 
have  used  monthly  average  benchmaric 
interest  rates  in  our  benefit  calcidations. 

Analysis  of  Programs 

Unless  otherwise  specified,  these 
programs  encompass  both  hard  red 
spring  wheat  and  durum  wheat. 
Accordingly,  the  countervailable 
subsidy  rate  applies  equally  to  both 
products. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

I.  Programs  PreliminarUy  Determined 
To  Be  Countervailable 

A.  Provision  of  Government-Owned  and 
Leased  Railcars 

The  GOC.  GOA.  and  GOS  purchased 
railway  hopper  cars  ("hopper  cars")  and 
provided  them  to  the  Canadian  Pacific 
Railway  ("CP")  and  the  Canadian 
National  Railway  ("CN")  (collectively 
referred  to  as  the  "railway  companies") 
for  the  transportation  of  grain,  including 
subject  merchandise.  During  the  POI. 
the  GOC.  GOA.  and  GOS  provided  a 
total  of  14.414  hopper  cars  to  the 
railway  companies  for  transporting 
grain.  The  provision  of  these  railcars  to 
the  railway  companies  is  governed  by 
operating  and  alternate  use  agreements 
between  the  federal  and  provincial 
governments  and  the  railway 
companies.  The  GOC  provided  12.510 
hopper  cars  and  the  GOA  and  GOS 
provided  951  and  953  hopper  cars, 
respectively. 

Under  the  operating  agreement,  the 
railway  companies  are  permitted  to  use 
and  t)perate  the  hopper  cars  as  part  of 
the  railway  companies'  common  railcar 
fleet,  subject  to  certain  specified 
alternate  use  restrictions.  The  railway 
companies,  in  turn,  have  to  repair, 
maintain,  and  service  the  hopper  cars 
and  to  transport  Western  Division  grain 
included  in  Schedule  n  of  the  Canada 
Transportation  Act  ("Schedule  II"). 
Hard  red  spring  wheat  and  durum 
wheat  are  included  in  Schedule  II. 
According  to  the  Canada  Transportation 
Act,  Western  Division  means  the  part  of 
Canada  lying  west  of  the  meridian 
passing  through  the  eastern  boimdary  of 
the  City  of  Thunder  Bay,  including  the 
whole  of  the  Province  of  Manitoba. 
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The  agreements  also  permit  alternate 
uses  of  the  cars.  Specifically,  the 
railway  companies  may  use  the 
government  hopper  cars  to  transport  any 
grain  not  listed  in  Schedule  11  or  for 
transporting  other  commodities.  Also, 
the  railway  companies  may  use  the  cars 
to  move  grain  into  eastern  Canada, 
through  eastern  Canada  into  the  United 
States,  and  southboimd  for  export  into 
the  United  States.  For  any  of  these 
alternate  uses,  the  railway  companies 
must  pay  a  fixed  rate  per  day,  the 
"alternate  use"  fee. 

In  addition  to  the  government-owned 
hopper  cars  provided  to  the  railway 
companies  by  the  federal  and  provincial 
goverrunents,  the  GOC  also  provided 
1,675  leased  hopper  cars  to  the  CP 
through  the  CWB  during  the  POI. 
Specifically,  in  March  1981,  the  GOC 
entered  into  a  contribution  agreement 
with  the  CWB  directing  the  CWB  to 
lease,  on  behalf  of  the  GOC,  hopper  cars 
designed  for  the  transportation  of  grain, 
including  subject  merchandise.  The 
agreement  also  directs  the  CWB  to 
provide  the  leased  hopper  cars  to  the 
railway  companies  for  the 
transportation  of  Western  Division 
grain.  Pursuant  to  the  terms  of  the 
contribution  agreement,  the  CWB  is 
obliged  to  make  lease  payments  for  the 
leased  hopper  cars  in  a  timely  manner 
and  to  invoice  the  GOC  for  costs  that  the 
CWB  incurs.  The  GOC,  fn  turn,  hilly 
reimburses  the  CWB  for  the  lease  costs. 

Similar  to  the  various  operating 
agreements  for  the  government-owned 
hopper  cars,  the  operating  agreement 
between  the  CWB  and  the  CP  provides 
the  CP  with  the  day-to-day  operation 
and  use  of  the  hopper  cars.  The  CP,  in 
turn,  has  to  repair,  maintain,  and  service 
the  hopper  cars  and  to  transport  grain  as 
listed  in  Schedule  II.  The  CP  is  also 
required  to  pay  alternate  use  fees  for 
transporting  grain  not  listed  in  Schedule 
n  or  for  transporting  other  commodities, 
and  for  transporting  grain  to  destination 
ports  other  than  Vancouver,  Prince 
Rupert,  Churchill,  Thunder  Bay,  and 
Armstrong,  including  the  transportation 
of  grain  to  the  United  States.  Under  the 
alternate  use  agreement,  the  CP  is 
required  to  pay  a  fixed  alternate  use  fee 
to  the  CWB.  The  CWB  reduces  the 
reimbursement  amount  it  requests  from 
the  GOC  by  the  amount  of  alternate  use 
fees  it  collected. 

According  to  the  GOC,  it  acquired 
hopper  cars  "to  cover  the  railways" 
inability  to  make  the  investment  with 
their  own  resources."  The  GOC  also 
stated  that  the  regulated  railway  rates  in 
effect  at  the  time  "did  not  fully 
compensate  the  railways  for  all  of  their 
costs."  The  GOA  and  GOS  stated  that 
they  acquired  their  hopper  cars  because. 


at  the  time,  the  railway  companies  were 
not  willing  to  invest  in  hop()er  cars 
because  the.  regulated  railway  rates  were 
not  compensatory. 

For  these  preliminary  determinations, 
we  are  treating  the  railcars  provided  by 
the  CWB  to  the  CP  as  if  they  were 
provided  directly  by  the  government. 
This  is  because,  with  respect  to  these 
railcars,  the  CWB  is  acting  as  an  agent 
of  the  GOC,  leasing  the  cars  on  GOC's 
behalf  and  receiving  full  reimbursement 
of  the  lease  fees.  Therefore,  for  both  the 
CWB-  and  government-provided  railcars 
we  have  analyzed  whether  the  railway 
companies  have  been  entrusted  or 
directed  (within  the  meaning  of  section 
771(5)(B)(iii)  of  the  Act)  to  make  a 
financial  contribution  (provision  of 
services  imder  section  771(5)(D)(iii)  of 
the  Act)  by  means  of  the  provision  of 
railway  services  to  the  CWB  for  less 
than  adequate  remuneration  (within  the 
meaning  of  section  771(5)(E)(iv)  of  the 
Act). 

First,  we  preliminarily  determine  that 
the  operating  and  alternate  use 
agreements  entered  into  between  the 
governments  (including  the  CWB)  and 
railway  companies,  require  the  railway 
companies  to  transport  Western  Grain.  ^ 
Through  the  operating  and  alternate  use 
agreements,  the  governments  are 
directing  the  railway  companies  to 
provide  transport  services  for  Western 
Grain.  Therefore,  we  preliminarily 
determine  that  the  CP  and  CN  have  been 
entrusted  or  directed  to  provide  rail 
service  for  the  movement  of  Western 
Division  grain,  including  grain  shipped 
by  the  CWB. 

Second,  we  preliminarily  determine 
that  the  provision  of  this  rail  service  is 
a  financial  contribution  within  the 
meaning  of  section  771(5)(D)(iii)  of  the 
Act,  that  is,  provision  of  services  other 
than  general  infrastructure.  Moreover, 
the  services  are  being  provided  to  a 
specific  group,  the  CWB  and  other  users 
of  hopper  car  services,  within  the 
meaning  of  section  771(5A)(D)(iii)(I)  of 
the  Act. 

Finally,  we  preliminarily  determine 
that  the  CN  and  CP  are  providing  these 
rail  services  for  less  than  adequate 
remuneration  within  the  meaning  of 
section  771(5)(E)(iv)  of  the  Act. 
Pursuant  to  the  Canada  Transportation 
Act,  the  railway  companies  determine 
the  prices  they  charge  for  railway 
services  by  way  of  published  tariffs, 
confidential  contracts  negotiated 
between  the  railway  company  and  the 
shipper,  or  by  a  combination  of  the  two. 


^  See  Memorandum  to  Susan  H.  Kuhbach,  dated 
March  3,  2003.  "Analysis  of  Provision  of 
Government-Owned  and  Leased  Railcars  as  Indirect 
Subsidies."  which  is  on  file  in  the  CRV. 


The  CWB  negotiates  with  the  railway 
companies  with  respect  to  the  published 
tariffs  and  other  factors  affecting  freight 
rates. 

In  determining  whether  adequate 
remuneration  has  been  paid, 
§351.511(a)(2)(i)  of  the  Department's 
regulations  states  that  the  Department 
will  normally  compare  the  prices  in 
question  to  market-determined  prices  in 
the  country  where  the  service  is  being 
provided.  There  is  no  information  on 
the  record  of  these  investigations  about    . 
prices  charged  by  other  railways  in 
Canada  for  hopper  car  service.  Section 
351.511(a)(2)(ii)  directs  that  where  no 
market-determined  prices  are  available 
in  the  country  where  the  service  is  being 
provided,  the  Department  should  look 
to  world  market  prices  as  a  measure  of 
adequate  remimeration,  if  such  prices 
are  available  to  the  purchasers  of  the 
service.  There  is  no  information  about 
world  market  prices  for  hopper  car 
service,  or  the  availability  of  such  prices 
to  Canadian  hopper  car  users.  Therefore, 
to  determine  whether  the  CN  and  CP 
have  received  adequate  remuneration 
for  their  provision  of  hopper  car     . 
services,  we  have  examined  whether 
their  prices  are  consistent  with  market 
principles.  See  section  351.511(a)(2)(iii). 

In  2000,  a  study  was  prepared  for 
Transport  Canada,  the  government 
agency  that  administers  the  GOC-owned 
hopper  cars,  by  the  Sparks  Company 
Inc.  (the  "Sparks  Study").  This  study 
concluded  that  disposal  of  the 
gcvemment-owned  hopper  cars  and 
termination  of  the  provision  of  these 
hopper  cars  by  the  federal  and 
provincial  governments  to  the  railway 
companies  would  have  the  effect  of 
adding  ownership  costs  for  these  cars  to 
the  railway  companies'  and/or  shippers' 
costs.  The  Sparks  Study  estimated  the 
ownership  costs  for  these  cars  to  be 
between  C$2.00  and  C$3.00  per  ton  of 
grain  transported. 

Based  on  the  conclusions  of  the 
Sparks  Study,  we  preliminarily 
determine  that  the  rates  charged  by  the 
CN  and  CP  for  hopper  car  service  do  not 
reflect  the  ownership  costs  of  these  cars 
and,  consequently,  the  rates  are  not 
consistent  with  market  principles.  As  a 
result,  we  preliminarily  determine  that 
the  CN  and  CP  are  providing  these 
railcar  services  for  less  than  adequate 
remuneration. 

To  calculate  the  benefit  to  the  CWB, 
we  multiplied  the  total  volume  of  grain 
the  CWB  shipped  during  the  POI  by  the 
added  ownership  costs  (modified  as 
described  below)  to  arrive  at  the  total 
benefit  the  CWB  received  from  the 
subsidy.  As  a  starting  point,  we  used  the 
mid-point  (i.e..  C$2.50  per  tonne)  of  the 
Sparks  Study's  estimate  of  C$2.00  to 
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C$3.00  per  tonne.  However,  the  GOC 
provided  information  to  support  its 
claim  that  the  lease  rates  used  in  the 
Sparks  Study  to  calculate  estimated 
ownership  costs  were  substantially 
higher  than  the  range  of  lease  rates 
quoted  by  Canadian  hopper  car  leasing 
companies  during  the  POI.  Thus,  we 
have  preliminarily  reduced  the  $2.50 
per  toime  estimate  of  ownership  costs 
by  the  percentage  difference  between 
the  average  lease  rate  used  in  the  Sparks 
Study  and  the  average  of  the  lease  rates 
quoted  by  Canadian  hopper  car  leasing 
companies  during  the  POI. 

Finally,  we  divided  the  benefit 
received  by  the  CWB  in  the  POI  by 
CWB's  total  sales  during  the  POI.  On 
this  basis,  we  preliminarily  determine 
the  countervailable  subsidy  from  the 
federal  and  provincial  governments' 
provision  of  railway  hopper  cars  to  be 
0.35  percent  ad  valorem  for  the  CWB. 

The  GOC,  GOA  and  GOS  have  argued 
that  the  benefit  from  the  governments' 
provision  of  railcars,  if  any,  is  tied  to 
east/west  shipments  of  grain  because  for 
other  shipments,  including  shipments  to 
the  United  States,  the  railway 
companies  must  pay  commercially 
determined  alternate  use  fees.  We  have 
not  adopted  this  position  in  our 
preliminary  determinations  because  we 
have  focused  our  analysis  on  whether 
the  railway  companies  receive  adequate 
remuneration  when  they  provide 
hopper  car  service.  No  information  has 
been  provided  to  show  that  the  rates 
charged  by  the  railway  companies  for 
service  to  particular  destinations  varies 
because  they  pay  (or  don't  pay)  an 
alternate  use  fee  for  the  government- 
provided  hopper  cars. 

B.  GOC  Guarantee  of  CWB  Borrowing 

Until  1998,  the  CWB  was  an  agent 
Crown  Corporation  of  Canada,  and  CWB 
borrowings  were  guaranteed  by  virtue  of 
this  agency  relationship.  At  the  end  of 
1998,  the  CWB  lost  its  agency  status, 
and  the  Canadian  Wheat  Board  Act  was 
amended  to  its  current  form,  which 
requires  the  CWB  to  submit  an  annual 
borrowing  plan  to  the  Minister  of 
Finance,  and  seek  approval  of  terms  and 
conditions  of  the  proposed  borrowing 
plans.  Section  19(5)  of  the  Canadian 
Wheat  Board  Act  provides  that 
borrowings  under  an  approved 
borrowing  plan  are  guaranteed  by  the 
GOC.  All  CWB  borrowings  must  be 
consistent  with  the  time,  terms  and 
conditions  authorized  pursuant  to  the 
borrowing  plan  and,  accordingly,  all 
CWB  borrowings  are  guaranteed  by  the 
GOC. 

During  the  POI,  the  CWB  engaged  in 
short-term  borrowing  by  accessing  the 
money  markets  in  Canada,  the  United 


States,  and  the  global  money  market 
The  CWB  also  had  outstanding 
borrowings  using  Euro  Medium  Term 
Notes  ("EMTNs").  The  CWB  has  issued 
a  variety  of  EMTNs  in  different 
currencies,  having  maturities  ranging 
from  5  to  15  years.  However,  the  CWB 
has  swapped  all  of  these  EMTNs  to  U.S. 
dollars  and  floating  rates  of  interest. 

The  CWB  borrows  to  finance  its  initial 
payments  to  formers,  operating 
expenses,  and  credit  sales  to  sovereign 
and  private  buyers  [see,  also,  GOC 
Guarantee  of  CWB  Lending  section, 
below).  The  CWB  opened  the  POI  with 
approximately  C$7.6  billion  in 
outstanding  borrowings. 

We  preliminarily  determine  that  the 
GOC's  guarantee  of  the  CWB's 
borrowing  is  a  countervailable  subsidy. 
By  providing  this  guarantee,  the  GOC 
has  provided  a  financial  contribution  in 
the  form  of  a  potential  direct  transfer  of 
funds,  within  the  meaning  of  section 
771t5)(D)(i)  of  the  Act.  This  guarantee  is 
limited  to  the  CWB  and,  therefore, 
specific  within  the  meaning  of  section 
771(»A)(D)(iii)(I)  of  the  Act.  We 
calculated  the  benefit  to  the  CWB  by 
comparing  the  amounts  that  the  CWB 
paid  on  its  borrowings  with  what  it 
would  have  paid  absent  the  government 
guarantee.  See,  "Subsidies  Valuation 
Information,  Benchmark  Interest  Rates" 
section,  above,  for  further  discussion  of 
the  benchmark  rates  used  in  this 
calculation.  To  calculate  the 
coimtervailable  subsidy,  we  divided  the 
total  benefit  received  by  the  CWB  on  all 
its  borrowings  by  the  CWB's  total  sales 
in  the  POI.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  from  the  GOC's 
guarantee  of  CWB  borrowing  to  be  3.59 
percent  ad  valorem. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  CountervailBble 

A.  GOC  Guarantee  of  CWB  Lending 

The  CWB  has  two  types  of  credit  grain 
sales  programs  which  are  guaranteed  by 
GOC,  the  Credit  Grain  Sales  Program 
("CGSP")  and  the  Agri-Food  Credit 
Facility  ("ACF").  The  CGSP  was 
established  in  1952,  and  allows  the 
CWB  to  sell  grain  on  credit  to  customers 
who  can  provide  a  sovereign  guarantee 
of  repayment.  Repayment  terms  under 
the  CGSP  cannot  exceed  36  months.  As 
of  the  beginning  of  the  POI,  the  CWB 
had  approximately  C$7.1  biUion  in 
outstanding  credit  under  the  CGSP. 
Approximately  84  percent  of  this  total 
consisted  of  debt  that  had  been 
rescheduled  or  subject  to  rescheduling 
pursuant  to  Paris  Club  agreements,^  and 


an  additional  12  percent  represents 
overdue  debt  from  the  Government  of 
fraq.  The  ACF  was  established  in  1995 
to  support  sales  of  grain  on  credit  to 
private  sector  customers.  CWB  lendings 
under  the  ACF  are  short-term,  with 
repayment  periods  of  one  year  or  less. 
At  the  start  of  the  POI,  the  CWB  had 
approximately  C$85  million  in 
outstanding  credit  under  the  ACF.  All  of 
the  debts  imder  this  program  are 
current. 

The  CWB  states  that  neither  of  these 
programs  has  been  used  to  support  sales 
to  the  United  States,  and  that  the  United 
States  is  not  on  the  GOC-approved  list 
of  countries  to  which  export  credits  can 
be  extended  under  the  CGSP.  In 
addition,  the  CWB  states  that  all  of  its 
credit  customers,  with  the  exception  of 
fraq,  are  paying  the  CWB  according  to 
the  terms  of  their  most  recent  lending 
agreement  (original  or  restructured),  and 
that  the  net  cash  flows  to  the  CWB  on 
restructured  debt  are  the  same  both 
before  and  after  the  rescheduling. 
However,  the  CWB  and  GOC  have  stated 
that  the  GOC  made  portions  of  the 
rescheduled  payments  for  Poland, 
Ethiopia,  Zambia,  Egypt  and  Haiti. 

The  petitioners  allege  that  this 
program  provides  a  benefit  to  the  CWB 
because  the  CWB  is  able  to  earn  interest 
income  (i.e.,  the  difference  between  the 
rate  at  which  it  lends  to  its  customers 
and  the  rate  at  which  it  borrows  in  order 
to  disburse  this  revenue  to  producers) 
on  debts  that  are  uncollectible. 
However,  as  stated  above,  all  the  debts, 
with  the  exception  of  Iraq,  are,  in  fact, 
performing  in  accordance  with  their 
debt  agreements.  While  a  benefit  arises 
as  a  result  of  the  fact  that  the  CWB  is 
borrowing  at  a  rate  less  than  it  would 
otherwise  be  able  to  borrow  but  for  its 
borrowing  guarantee,  we  have  already 
countervailed  this  benefit  on  all  of  the 
CWB's  borrowings.  (See  "GOC 
Guarantee  of  CWB  Borrowing"  section, 

above.) 

However,  although  we  have 
preliminarily  fouind  that  the  benefit 
alleged  by  petitioners  under  this 
program  is  already  countervailable 
under  the  GOC  guarantee  of  CWB 
borrowing  program,  we  note  that  the 
GOC  payments  to  the  CWB  may  give 
rise  to  an  additional  or  alternative 
benefit  in  the  amount  of  these 
payments.  We  preliminarily  determine 
that  such  payments  would  be  export 
subsidies.  19  CFR  351.514(a)  states  that 
the  Department  will  consider  a  subsidy 
to  be  an  export  subsidy  if  "eligibility 
for,  approval  of,  or  the  amount  of,  a 


3  The  Paris  Club  is  a  forum  where  the  GOC  and 
other  sovereign  creditors  have  periodically  agreed 


to  extend  repayment  terms  beyond  original  maturity 
dates^and/or  reduce  the  principal  owed  by  a  debtor 
country. 
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subsidy  is  contingent  upon  export 
performance."  The  GOC  payments 
under  this  guarantee  are  contingent 
upon  sales  to  the  eligible  foreign 
markets. 

We  further  preliminarily  determine 
that  any  subsidies  conferred  as  a  result 
of  these  lending  guarantees  are  tied  to 
the  markets  that  received  the 
guarantees.  Consequently,  in  accordance 
with  19  CFR  351.525(b)(5)(i)'.  any 
benefits  would  be  attributed  to  export 
sales  to  those  markets.  Because  sales  to 
the  United  States  do  not  benefit  from 
these  guarantees,  we  find  no 
counteivailable  subsidies  on  the  subject 
merchandise  under  this  program. 

B.  Rail  Freight  Revenue  Cap 

\a  August  2000.  the  GOC 
implemented  an  annual  cap  on  the 
revenues  (the  "revenue  cap")  that  the 
CN  and  CP  can  earn  from  the 
transportation  of  certain  Western 
Division  grains.  The  grains  subject  to 
the  revenue  cap  are  set  out  in  Schedule 
II  and  include  the  subject  merchandise. 
The  revenue  cap  only  applies  to  grain 
movements  on  CN  or  CP  lines  from  "a 
point  on  any  line  west  of  Thunder  Bay 
or  Armstrong,  Ontario,  to  (a)  Thunder 
Bay  or  Armstrong,  Ontario,  or  (b) 
Churchill,  Manitoba,  or  a  port  in  British 
Columbia  for  export,  but  does  not 
include  the  carriage  of  grain  to  a  port  in 
British  Columbia  for  export  to  the 
United  States  for  consumption  in  that 
country  (the  "capped  routes")."  (See 
Canada  Transportation  Act,  Division  VI, 
Transportation  of  Western  Grain, 
Section  147.) 

The  revenue  cap  is  calculated  using  a 
formula  that  takes  into  consideration  the 
following:  the  railway's  revenue  for  the 
movement  of  grain  in  the  base  year 
(crop  year  2000-2001):  the  number  of    ■ 
tons  of  grain  moved  in  the  base  year  and 
the  actual  year;  the  average  length  of 
haul  in  miles  for  the  base  year  and 
actual  year;  and  the  volume-related 
composite  price  index.  {See  Canada 
Transportation  Act,  Division  VI, 
Transportation  of  Western  Grain, 
Section  151.)  If  CN's  or  CP's  revenues 
for  the  movement  of  grain  on  capped 
routes  in  a  crop  year  exceed  the 
railway's  maximum  revenue  cap 
entitlement,  the  railway  must  pay 
refunds  according  to  a  specified 
formula. 

Under  section  771(5)(B)(iii)  of  the  Act. 
a  subsidy  exists  when,  inter  alia,  a 
government  entrusts  or  directs  a  private 
entity  to  make  a  financial  contribution 
that  confers  a  benefit.  As  discussed  in 
the  "Provision  of  Government-Owned 
and  Leased  Railcars"  section,  above,  we 
preliminarily  find  that  the  GOC  is 
entrusting  or  directing  the  railways  to 


provide  a  financial  contribution, 
specifically  rail  transportation  services, 
to  the  CWB.  See  sections  771(5)(B)(iii) 
and  771(5)(D)(iii)  of  the  Act. 

Fmther,  we  find  that  the  revenue  cap 
is  limited  to  the  transportation  of 
Western  Division  grain  and.  therefore, 
specific  within  the  meaning  of  section 
771(5A)(D){i)oftheAct. 

We  preliminarily  determine,  however, 
that  the  CWB  did  not  receive  any 
benefits  from  the  revenue  cap  within  the 
meaning  of  section  771(5)(E)(iv)  of  the 
Act.  This  is  because,  as  discussed 
below,  there  is  no  evidence  that,  as  a 
result  of  the  revenue  cap,  the  railways 
are  providing  the  rail  services  to  the 
CWB  for  less  than  adequate 
remuneration.  Accordingly,  we 
preliminarily  determine  that  the  rail 
freight  revenue  cap  is  not  a 
coimtervailable  subsidy. 

Our  reasons  for  preliminarily 
determining  that  the  revenue  cap  does 
not  confer  a  benefit  to  the  CWB  are   » 
threefold.  First,  in  the  two  crop  years 
that  the  revenue  cap  has  been  in  place, 
CN's  and  CP's  earnings  subject  to  the 
revenue  cap  have  fallen  significantly 
short  of  their  respective  revenue  caps.  In 
2000/01  and  2001/02,  respectively,  CN 
earned  C$3  miUion  and  C$13.5  million 
less  than  the  cap.  while  CP  earned  C$2.6 
million  and  C$8.7  million  less.  Second, 
the  railways  are  allowed  to  increase  or 
create  fees  for  services  that  are  not 
subject  to  the  revenue  cap.  This  allows 
the  railways  to  increase  revenue  from 
Western  grain  movements,  irrespective 
of  the  revenue  cap.  Examples  of  these 
exempted  service  fees  are  demurrage, 
storage,  performance  penalties, 
additional  switching  and  staging.  Lastly, 
on  behalf  of  the  GOC,  the  Canadian 
Transportation  Agency  ("CTA") 
conducted  a  study  to  compare  per  ton 
revenue  for  capped  and  non-capped 
movements.  In  th^  study,  the  CTA  used 
three  methods  to  compare  non-revenue 
cap  to  revenue  cap  movements.  The 
CTA  compared  revenue  per  ton  mile  for 
(1)  Eastern  Canada  non-cap  movements 
versus  Western  Canada  revenue  cap 
movements.  (2)  Western  Canada  non- 
cap  movements  versus  Western  Canada 
revenue  cap  movements,  and  (3)  Eastern 
Canada  versus  Western  Canada 
movements  which  originate  as  a 
revenue  cap  movement,  but  continue 
east  and  become  non-cap  movements. 
This  generated  nine  different 
comparisons,  eight  of  which  showed 
that  the  revenue  cap  did  not  affect  the 
rates  per  ton  mile  that  CP  and  CN 
charged  for  the  transportation  of  grain. 

The  petitioners  have  asserted  that  the 
revenue  cap  conferred  a  benefit  on  the 
CWB  based  on  two  sources  which  state 
that  the  August  1 .  2000  revenue  cap 


woidd  be  set  at  a  level  leading  to  "an 
estimated  18  per  cent  reduction  in  grain 
freight  rates  from  2000-2001  levels." 
and  an  "immediate  18  per  cent 
reduction  in  railway  revenues." 
Petitioners  acknowledge  that  the  actual 
rail  rates  did  not  decrease  by  the  full  18 
percent.  Even  if  they  did.  we 
preliminarily  find  that  the  18  percent 
figure  is  not  a  useful  measure  of 
whether  the  revenue  cap  constituted  a 
countervailable  benefit.  The  pre-revenue 
cap  freight  rates  were  regulated  by  the 
GOC  iaA,  therefore,  do  not  provide  an 
accurate  benchmaric  for  adequate 
remuneration.  Also,  the  comparison 
cited  by  the  petitioners  predates  our 
POL  For  these  reasons,  and  in  Light  of 
the  CTA  study,  we  do  not  beUeve  the  18 
percent  reduction  is  a  useful  benchmark 
for  determining  whether  the  revenue 
cap  conferred  a  benefit  upon  the  CWB. 

C.  Maintenance  of  Uneconomic  Branch 
Ldnes 

Effective  August  2000,  tmder  the 
Canada  Transportation  Act,  as  amended, 
a  railway  company  that  discontinues  a 
grain-dependent  branch  line  must 
provide  compensation  to  the 
municipality  or  district  through  whose 
territory  the  grain-dependent  branch 
line  passes  in  the  amoimt  of  C$10,000 
per  mile  for  each  mile  of  line  within  the 
municipality  or  district,  for  three  years. 

We  preliminarily  determine  that  the  . 
payment  for  discontinuance  of  a  grain- 
dependent  branch  line  ("GDBL 
payment")  does  not  constitute  a 
coimtervailable  subsidy.  Under  section 
771(5)(B)(iii)  of  the  Act,  a  subsidy  exists 
when,  inter  aha,  a  government  entrusts 
or  directs  a  private  entity  to  make  a 
financial  contribution  that  confers  a 
benefit.  With  respect  to  GDBL 
payments,  evidence  provided  by  the 
GC3c.  as  discussed  below,  indicates  that 
the  cost  of  maintaining  a  grain- 
dependent  branch  line  far  outweighs  the 
cost  of  closure.  Decisions  on  whether  to 
maintain  or  close  such  lines  are  made 
irrespective  of  GDBL  payments.  Hence, 
we  find  that  the  GOC  is  not  directing 
and/or  entrusting  the  railways  to 
provide  continued  rail  transportation 
services  over  grain-dependent  branch 
lines. 

The  GOC  cites  to  the  1999  Branch 
Line  Review  that  studied  the  economic 
costs  to  the  grain  handling  and 
transportation  system  of  discontinuing 
the  operation  of  22  branch  lines  totaling 
698.9  miles  and  affecting  the  delivery  of 
1,367,560  tons  of  grain.  The  study 
examined  several  grain  handling  and 
transportation  scenarios  and,  "(i]n  each 
of  the  twenty-two  cases  substantial 
savings  will  residt  when  the  operation 
of  all  of  these  lines  are  discontinued  and 
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the  grain  is  transferred  to  the  alternative 
delivery  points."  While  this  review  did 
not  consider  the  income  the  railways 
earned  from  transporting  grain  over  the 
grain-dependent  branch  lines,  the  GOC 
claims  that  the  railways  would 
experience  very  Uttle  loss  of  revenue,  if 
any,  frnm  the  closure  of  a  branch  line 
because  the  farmer  will  truck  the  grain 
to  the  next  closest  elevator  and  the 
railway  would  still  receive  payment  for 
the  transportation  of  the  grain  to  the 
final  destination,  only  on  a  slightly 
different  route. 

The  GOC  also  explains  that  the  reason 
for  grain-dependent  branch  lines' 
clostu«s  is  die  rationalization  of  grain 
elevators  and  the  move  to  midti-car 
block  loading,  which  is  dependent  on 
high  volume,  larger  elevators.  This  has 
led  to  a  closure  of  older,  smaller 
capacity  wooden  elevators  on  branch 
lines  as  large  capacity  non-wooden 
elevators  have  been  built  on  main  lines 
to  take  advantage  of  multi-car  discounts. 

The  petitioners  argue  that  the 
payment  is  causing  the  railways  to  keep 
open  grain-dependent  branch  lines  that 
were  slated  for  closure  and  cite  to  an 
article  reporting  that  CN  imposed  a 
moratorium  on  grain-dependent  branch 
lines'  closvires.  However,  the 
Department  notes  that  CN  closed  two 
grain-dependent  branch  lines  in 
Saskatchewan  after  the  GDBL  payments 
were  initiated  and  before  the 
moratorium  was  annoimced.  This 
suggests  that  the  GDBL  payments  were 
not  the  reason  for  CN  issuing  the 
moratorivun.  As  further  proof  that  the 
GDBL  payments  did  not  deter  the 
railways  from  closing  grain-dependent 
branch  lines,  the  GOC  has  reported  that 
78.1  miles  of  grain-dependent  branch 
lines  were  closed  in  crop  year  1999/00; 
33.8  miles  were  closed  and  75.4  miles 
were  transferred  in  crop  year  2000/01; 
and  97  miles  were  closed  in  crop  year 
2001/02  (the  POI).  These  statistics 
demonstrate  that  the  railways  continued 
to  close  grain-dependent  branch  lines 
after  the  GDBL  payments  went  into 
effect.  Further,  the  Quorum  Corporation, 
the  third  party  entity  appointed  by  the 
GOC  to  monitor  the  Grain  Handling  and 
Transportation  System,  issued  a  report 
which  states  that  "of  the  384.3  route- 
miles  of  infrastructure  abandoned  in  the 
2000-01  crop  year.  289.9  (or  75.4 
percent)  were  grain  dependent  branch 
lines."  'These  closittes  were  in  the  crop 
year  just  after  the  GDBL  payments  came 
into  effect. 

As  the  evidence  supports  the  finding 
that  the  GDBL  payments  did  not  deter 
the  railways  bom  abandoning  grain- 
dependent  branch  lines,  we 
preliminarily  find  that  the  GOC  is  not 
directing  and/or  entrusting  CP  and  CN 


to  continue  to  provide  rail  service  on 
grain-dependent  branch  lines  that 
would  normally  be  abandoned. 

D.  Short  Line  Financial  Assistance 
Program 

Under  the  Short  Line  Financial        '  ' 
Assistance  Program,  short  line  operators 
are  eligible  to  receive  a  percentage  of  the 
capital  required  to  purchase  rail  lines 
slated  for  abandonment  within 
Saskatchewan.  Funding  for  the  program 
was  provided  by  the  GOC,  through  the 
Canadian  Agri-Infi«structure  Program 
(CAIP),  and  the  GOS.  The  program  was 
in  effect  from  Jidy  2, 1996,  to  December 
31,  2001,  during  which  time  only  one 
application  was  presented  and 
approved,  all  within  1999.  For  the  one 
project,  a  15-year  loan  from  the  GOS 
was  disbursed  on  May  1, 1999  and  a 
one-time  non-repayable  cash  grant  frtim 
the  GOC  was  disbursed  on  July  20, 
1999.  (See  "Program  Preliminarily 
Determined  to  be  Not  Used  During  the 
POI,"  below,  for  a  discussion  of  the 
grant) 

a.  GOS  Loan 

We  preliminarily  determine  that  the 
15-year  loan  from  the  GOS  as  part  of  the 
Short  Line  Financial  Assistance 
Program  is  not  a  countervailable 
subsidy. 

Consistent  with  section  771(5)(E){ii) 
of  the  Act  there  is  no  benefit  conferred 
by  this  loan,  because  the  benchmark 
interest  rate,  the  1999  national  average 
annual  long-term  interest  rate 
represented  by  the  weighted  average 
jdeld  on  long-term  industrial  bonds,  is 
lower  than  the  interest  rate  charged  on 
the  underlying  loan. 

Both  the  CWB  and  the  GOC  further 
argue  that  since  no  subject  merchandise 
was  shipped  to  the  United  States  on  this 
short  Une,  any  benefit  would  be  tied  to 
non-U.S.  sales.  Because  we  found  no 
benefit  conferred  by  the  GOS  loan,  the 
Department  did  not  reach  this  question. 

m.  Program  Preliminarily  Determined 
To  Be  Not  Used  During  the  POI 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  no  benefits  were  applied 
for  or  received  under  the  following 
program  during  the  POI: 

Short  Line  Financial  Assistance 
Pmgram 

For  a  general  description  of  this 
program,  please  see  the  description 
under  "Programs  Preliminarily 
Determined  to  be  Not  Countervailable." 

a.  GOC  Grant 

For  non-rec\UTing  subsidies,  we  apply 
the  "0.5  percent  expense  test," 


described  in  section  351.524(b)(2)  of  the 
Department's  regulations,  in  which  we 
compare  the  amoimt  of  subsidies 
approved  under  a  given  program  in  a 
particular  year  to  sales  (total  or  export, 
as  appropriate)  in  that  year.  If  the 
amount  of  subsidies  is  less  than  0.5 
percent  of  sales,  the  benefits  are 
expensed  in  their  entirety  in  the  year  of 
receipt  rather  than  allocated  over  the 
AUL  period.  In  the  case  of  this  GOC 
grant  made  under  the  Short  Line 
Financial  Assistance  Program,  the 
resulting  percentage  was  significanUy 
below  0.5  percent.  Accordingly,  any 
countervailable  benefit  from  this  grant 
would  be  completely  expensed  in  1999 
and  would  not  provide  a  benefit  to  the 
CWB  during  the  POI. 

IV.  Program  for  Which  We  Need  More 
Information 

Guarantee  of  the  Initial  Payment 

The  Canadian  Wheat  Board  Act 
requires  that  the  GOC  cover  any 
shortfall  if  the  CWB's  initial  payment  to 
producers  (plus  operating  costs)  exceeds 
the  total  pool  receipts  during  the  pool 
period.  TTie  petitioners  maintain  that 
this  gusirantee  effectively  provides  an 
insurance  policy  against  losses,  for 
which  the  CWB  does  not  pay.  The 
petitioners  state  that  payments  under 
this  guarantee  have  been  made  seven 
times  during  the  history  of  the  CWB,  the 
last  time  for  the  1990-91  marketing 
year.  The  petitioners  argue  that  a 
commercial  firm  would  need  to  buy 
insurance  (in  the  form  of  a  put  option) 
to  guarantee  against  losses  in  a  similar 
fashion,  and  there  would  be  an 
identifiable  cost  in  all  years  for  such 
insurance,  not  just  those  in  which  the 
CWB  receipts  fell  short  of  the  initial 
payments.  The  petitioners  estimated  the 
value  of  such  put  options  using  the 
Black-Scholes  options  valuation 
formula. 

As  described  above,  the  Department 
initiated  on  this  program  on  February 
11,  sent  out  its  questionnaires  on 
February  13,  and  received  responses  on 
February  25,  2003.  The  Department  has 
not  had  the  opportunity  to  analyze 
thoroughly  the  information  received  or 
issue  any  necessary  supplemental 
questionnaires.  Accordingly,  we  are  not 
making  preliminary  determinations 
writh  regard  to  this  program  at  this  time. 
After  we  collect,  review  and  analyze  the 
necessary  information,  we  will  prepare 
an  analysis  memorandum  addressing 
the  countervailability  of  this  program, 
and  provide  all  parties  an  opportunity 
to  comment  on  our  analysis. 
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Verification 

In  accordance  with  section  782{i)(l)  of 
the  Act,  we  will  verify  the  information 
submitted  in  these  investigations  prior 
to  making  our  hnal  determinations. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
an  individual  rate  for  each  exporter/ 
manufacturer  of  the  subject 
merchandise.  We  preliminarily 
determine  the  total  estimated  net 
coimtervailable  subsidy  rates  to  be: 


Exporter/manu- 
facturer 

Net  subsidy 

rate  (hard 

red  spring 

wheat) 

(percent) 

Net  subsidy 

rate 

(dumm 

wheat) 

(percent) 

Canadian  Wheat 

Board 

All  Others 

3.94 
,    3.94 

3.94 
3.94 

In  accordance  with  sections 
777A(e}(2)(B)  and  705(c)(5)(A)  of  the 
Act,  we  have  set  the  "all  others"  rate  as 
CWB's  rate  because  it  is  the  only 
exporter/manufacturer  investigated. 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  certain  durum  wheat  and  hard 
red  spring  wheat  from  Canada  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
the  publication  of  this  notice  in  the 
Federal  Register,  and  to  require  a  cash 
deposit  or  bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
above. 

rrc  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  hies, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

In  accordance  with  section  705(b)(2) 
of  the  Act,  if  our  final  determinations 
are  affirmative,  the  ITC  will  make  its 
final  determinations  within  45  days 
after  the  Department  makes  its  final 
determinations. 

Public  Comment 

Case  briefs  for  these  investigations 
must  be  submitted  no  later  than  one 
week  after  the  issuance  of  the  last 


verification  report.  Rebuttal  briefs  must 
be  filed  within  five  days  after  the 
deadline  for  submission  of  case  briefs.  A 
list  of  authorities  relied  upon,  a  table  of 
contents,  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW„  Washington,  DC  20230, 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time.- 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

These  determinations  are  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

Dated:  March  3,  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-5633  Filed  3-7-03;  8:45  am) 
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DEPARTMEKT  OF  COMMERCE 

National  Instituta  of  Standarda  and 
Tachnology 

[Doclwt  No.:  021224331-3049-02] 

RIN  0693-AB52 

Establishment  t  a  Team  Under  tha 
National  Construction  Safety  Team  Act 

agency:  National  Institute  of  Standards 
and  Technology,  United  States 
Department  of  Commerce. 
action:  Notice. 

SUMMARY:  The  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST),  Technology  Administration, 


United  States  Department  of  Commerce, 
announces  the  establishment  of  a 
National  Construction  Safety  Team 
pursuant  to  the  National  Construction 
Safety  Team  Act.  The  Team  was 
established  to  investigate  the  building 
failure  at  The  Station  nightclub  in  West 
Warwick,  Rhode  Isliuid. 
DATES:  The  Team  was  established  on 
February  27,  2003. 

ADDRESSES:  Dr.  James  E.  Hill,  Deputy 
Director,  Building  and  Fire  Research 
Laboratory,  National  Institute  of 
Standards  and  Technology,  Mail  Stop 
8600,  Gaithersburg,  MD  20899-8600, 
telephone  number  (301)  975-5900. 
Members  of  the  public  are  encouraged 
to  submit  to  the  Team  non-privileged 
evidence  that  is  relevant  to  the  subject 
matter  of  the  NIST  investigation 
described  in  this  notice.  Such  evidence 
may  be  submitted  to  the  address 
contained  in  this  section.  Confidential 
information  will  only  be  accepted 
pursuant  to  an  appropriate 
nondisclosure  agreement. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  E.  Hill.  Deputy  Director,  Building 
and  Fire  Research  Laboratory,  National 
Institute  of  Standards  and  Technology. 
Mail  Stop  8600,  Gaithersburg,  MD 
20899-8600,  telephone  number  (301) 
975-5900. 
SUPPt^MENTARY  INFORMATION: 

Authority:  15  U.S.C.  7301  et  seq..  15  CFR 
part  270. 

Background 

The  National  Construction  Safety 
Team  Act  ("Act"),  Puh  L.  107-231, 
codified  at  15  U.S.C  7301  et  seq..  was 
enacted  to  provide  for  the  establishment 
of  investigative  teams  ("Teams")  to 
assess  building  performance  and 
emergency  response  and  evacuation 
procedures  in  the  wake  of  any  building 
failure  that  has  resulted  in  substantial 
loss  of  life  or  that  posed  significant 
potential  of  substantial  loss  of  life.  The 
purpose  of  investigations  by  Teams  is  to 
improve  the  safety  and  structural 
integrity  of  buildings  in  the  United 
States.  As  stated  in  the  statute,  a  Team 
will  (1)  Establish  the  likely  technical 
cause  or  causes  of  the  building  failure; 
(2)  evaluate  the  technical  aspects  of 
evacuation  and  emergency  response 
procedures;  (3)  recommend,  as 
necessary,  specific  improvements  to 
building  standards,  codes,  and  practices 
based  on  the  findings  made  piusuant  to 
(1)  and  (2);  and  recommend  any 
research  and  other  appropriate  actions 
needed  to  improve  the  structural  safety 
of  buildings,  and  improve  evacuation 
and  emergency  response  procedures, 
based  on  the  findings  of  the 
investigation. 
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Pursuant  to  the  Act,  on  February  27, 
2003,  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST),  Technology  Administration, 
United  States  Department  of  Commerce, 
established  a  Team  to  investigate  the 
building  failure  at  The  Station  nightclub 
in  Warwick,  Rhode  Island.  The  Team 
may  include  members  who  are  Federal 
employees  and  members  who  are  not 
Federal  employees.  Team  members  who 
are  Federal  employees  are  governed  by 
the  Federal  conflict  of  interest  laws. 
Team  members  who  are  not  Federal 
employees  will  be  Federal  government 
contractors,  and  conflicts  of  interest 
related  to  their  service  on  the  Team  will 
be  governed  by  FAR  Subpart  9.5, 
Organizational  and  Consultant  Conflicts 
of  Interest,  which  will  be  incorporated 
by  reference  into  all  such  contracts. 

On  January  30,  2003,  NIST  published 
an  interim  final  rule  with  a  request  for 
public  comments,  establishing  15  CFR 
part  270,  National  Construction  Safety 
Teams.  The  interim  final  rule  contains 
general  provisions  regarding 
implementation  of  the  Act  and 
establishes  procedures  for  the  collection 
and  preservation  of  evidence  obtained 
and  the  protection  of  information 
created  as  part  of  investigations 
conducted  pursuant  to  the  Act, 
including  guiding  the  disclosure  of 
information  under  section  7  of  the  Act 
(§§  270.350.  270.351,  and  270.352)  and 
guiding  the  Teams  in  moving  and 
preserving  evidence  (§  270.330).  The 
interim  final  rule  became  efiiective  upon 
publication.  The  procedures  contained 
in  the  interim  final  rule  apply  to  the 
investigation  announced  in  this  notice. 

Members  of  the  public  are  encoiuaged 
to  submit  to  the  Team  non-privileged 
evidence  that  is  relevant  to  the  subject 
matter  of  the  NIST  investigation 
described  in  this  notice.  Such' evidence 
may  be  submitted  to  the  address 
contained  in  the  ADDRESSES  section  of 
this  notice.  Confidential  information 
will  only  be  accepted  pursuant  to  an 
appropriate  nondisclosure  agreement. 

Dated:  March  4,  2003. 
Ahlen  L.  Bement,  Jr., 

Director. 

(FR  Doc.  03-5600  Filed  3-7-03;  8:45  am) 

BILLING  CODE  3S1»-13-P 


COMMODITY  RUURES  TRADING 
COMMISSION 

Sunshine  Act;  Meatings 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
announcement:  68  FR  7776. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:30  a.m.,  Wednesday, 

March  05.  2003. 

CHANGES  IN  THE  MEETING:  The  closed 

meeting  to  discuss  Personnel  Matters 

has  been  postponed  until  Monday, 

March  10,  2003  at  2  p.m. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-5788  Filed  3-6-^3;  2:13  pm] 

nUJNa  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 

Secretary  of  Defense  for  Public  Affairs. 

DoD. 

action:  Notice. 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for  Public 
A&irs  annoimces  the  proposed 
extension  of  a  public  information 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  May  9,  2003. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
The  Office  of  the  Assistant  Secretary  of 
Defense  for  Pubhc  ASaiis,  Attn:  CR&PL 
{Mr.  Michael  Byers),  1400  Defense,  The 
Pentagon,  Washington,  DC  20301-1400. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Directorate  for  Programs  and 
Community  Relations,  at  (703)  695- 
6108. 


Title;  Associated  Form;  and  OMB 
Number:  "Request  for  Armed  Forces 
Participation  in  Public  Events  (Non- 
Aviation),"  DD  Form  2536,  and 
"Request  for  Military  Aerial  Support;" 
DD  Form  2535,  OMB  Number  0704- 
0290. 

Needs  and  Uses:  The  information    • 
collection  requirement  is  necessary  to 
evaluate  the  ehgibiUty  of  events  to 
receive  Armed  Forces  community 
relations  support  and  to  determine 
whether  requested  military  assets  are 
available. 

Affected  Public:  Individuals  or 
households;  State  or  local  governments; 
Federal  agencies  or  employees;  non- 
profit institutions. 

Annual  Burden  Hours:  5,547.  , 

Number  of  Respondents:  43,000.         ' 

Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  8 
minutes. 

Frequency:  On  occasion.      ^ 

SUPPLEMENTARY  information: 

Summary  of  Information  Collection 

Respondents  are  individuals  or 
representatives  of  Federal  and  non- 
Federal  government  agencies, 
community  groups,  non-profit 
organizations,  and  civic  organizations 
requesting  Armed  Forces  support  for . 
patriotic  events  conducted  in  the 
civilian  domain.  DD  Forms  2535  and 
2536  record  the  type  of  military  support 
requested,  event  data,  and  sponsoring 
organization  information.  The 
completed  forms  provide  the  Armed 
Forces  the  minimiim  information 
necessary  to  determine  whether  an 
event  is  eligible  for  military 
participation  and  whether  the  desired 
support  permissible  and/or  available.  If 
the  forms  are  not  provided,  the  review 
process  is  greatly  increased  because  the 
Armed  Forces  must  make  additional 
written  and  telephonic  inquiries  with 
the  event  sponsor.  In  addition,  use  of 
the  forms  reduces  the  event  sponsor's 
preparation  time  because  the  forms 
provide  a  detailed  outfine  of 
information  required,  eliminate  the 
need  for  a  detailed  letter,  and  contain 
concise  information  necessary  for 
determining  appropriateness  of  miUtary 
support.  Use  of  the  forms  is  essential  to 
reduce  preparation  and  processing  time, 
increase  productivity,  and  maximize 
responsiveness  to  the  public. 

Dated:  March  3,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-5535  Filed  3-7-03;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  Of  ttw  Secretary  of  Defense 

Establishment  of  the  Technoiogy  and 
Privacy  Advisory  Committee 

agency:  Department  of  Defense. 
ACTION:  Notice  of  establishment. 

SUMMARY:  The  Technology  and  Privacy 
Advisory  Committee  (TAP AC)  is  being 
established  in  consonance  with  public 
interest  and  in  accordance  with  the 
provisions  of  Pub.  L.  92-463,  the 
"Federal  Advisory  Committee  Act,"  title 
5  U.S.C,  Appendix  2.  The  TAP  AC  will 
advise  the  Secretary  of  Defense 
concerning  the  legal  and  policy 
considerations  implicated  by  the 
application  of  pattern  queries/data 
correlation  technology  to  counter- 
terrorism  and  counter-intelligence 
missions. 

The  Panel  will  consist  of  up  to  14 
members  selected  on  the  basis  of  their 
preeminence  in  the  fields  of 
constitutional  law  and  public  policy 
relating  to  communication  and 
information  management. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Davis,  Office  of  the  Under  Secretary  of 
Defense  (Acquisition,  Technology,  and 
Logistics),  on  703-697-0051. 

Dated:  March  3.  20O3. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-5532  Filed  3-7-03;  8:45  am] 
BNJJNQ  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  intelligence  Agency,  Advisory 
Board,  StaiKling  Committee  of 
Emerging  Chemical  and  Biological 
Technology  Advisory  Committee  of 
Experts  Closed  Panel  Meeting 

AGENCY:  Defense  Intelligence  Agency, 
Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hweby 
given  that  a  closed  meeting  of  the  DIA 
Advisory  Board.  Standing  Committee  on 
Emerging  Chemical  and  Biological 
Technology  Advisory  Committee  of 
Experts  was  scheduled  as  follows: 
DATES:  February  25  &  26,  2003  (9  a.m.- 
5  p.m.). 

ADDRESSES:  Washington.  DC  20009. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  A.  McNulty.  Director,  DIA 


Advisory  Board,  Standing  Committee  on 
Emerging  Chemical  and  Biological 
Technology  Advisory  Committee  of 
Experts,  Washington.  DC  20340-1328. 
(202)  231-3507. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  was  devoted  to  the  discussion 
of  classified  information  as  defined  in 
section  552b(c)(I),  Title  5  of  the  U.S. 
Code,  and  therefore  was  closed  to  the 
public.  The  Board  received  briefings  on 
and  discussed  several  ciurent  critical 
intelligence  issues  and  advised  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  March  3,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-5534  Filed  3-7-03;  8:45  am] 

BILUNG  CODE  $001-0e-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tt>e  Secretary  ^ 

Meeting  of  ttte  Pentagon  Memorial 
Design  Competition  Jury 

AGENCY:  Director,  Administration  and 
Management,  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Pentagon  Memorial 
Design  Competition  Jury  will  meet  in 
closed  session  on  February  21.  2003. 
The  purpose  of  the  meeting  is  for  the 
Jury  to  make  its  final  concept 
recommendation. 

The  Jury  was  chartered  on  August  26. 
2002.  by  the  Department  of  Defense  to 
review  and  evaluate  the  concepts 
submitted  in  response  to  the  Baltimore 
District.  Corps  of  Engineers 
announcement  of  the  competition  for  a 
Pentagon  Memorial  to  the  victims  of  the 
September  11,  2001  terrorist  attack  on 
the  Pentagon. 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
No.  92-463.  as  amended  (5  U.S.C, 
Appendix  II 1982],  discussion  of  matters 
as  covered  by  5  U.S.C.  552b(c)(4).  (6). 
and  (9](B)  (1988).  will  take  place 
throu^out  the  meeting,  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Due  to  extraordinary  legal  issues 
encountered  during  the  meeting 
planning  phase,  this  notice  is  being 
published  after  the  meeting  was  held. 

DATES:  Friday,  February  21,  2003—9 

a.m.-5  p.m. 

ADORE^ES:  National  Building  Museum, 

401  F  Street  NW.,  Washington.  DC 

20001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Jajko,  Program  Manager,  Real 
Estate  and  Facilities,  Washington 
Headquarters  Services,  on  703-614- 
4893. 

Dated:  February  21,  2003. 
Patricia  L.  Toppings, 

Alternate  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

(FR  Doc.  03-5533  Filed  3-7-03;  8:45  am] 

BILUNG  cooe  sooi-oa-H 

DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Prh^acy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  computer  matching 
program. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a).  requires  agencies  to 
publish  advanced  notice  of  any 
proposed  or  revised  computer  matching 
program  by  the  matching  agency  for 
public  comment.  The  DoD,  as  the 
matching  agency  imder  the  Privacy  Act. 
is  hereby  giving  notice  to  the  record 
subjects  of  a  computer  matching 
program  between  the  Department  of 
Veterans  Affairs  (VA)  and  DoD  that  their 
records  are  being  matched  by  computer. 
The  piupose  is  to  identify  and  locate 
Federal  personnel,  employed,  serving, 
or  retired,  who  owe  delinquent  debts  to 
the  Federal  Government  under  certai& 
programs  administered  by  VA. 
DATES:  This  proposed  action  will 
become  effective  April  9,  2003,  and 
matching  may  commence  unless 
changes  to  the  matching  program  are 
required  due  to  public  comments  or  by 
Congressional  or  by  Office  of 
Management  and  Budget  objections. 
Any  public  comment  must  be  received 
before  the  effective  date. 
ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941  , 
Jefferson  Davis  Highway,  Suite  920, 
Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended,  (5  U.S.C.  552a),  the 
Defense  Manpower  Data  Center  (DMDC) 
and  VA  have  concluded  an  agreement  to 
conduct  a  computer  matching  program 
between  the  agencies.  The  purpose  of 
the  match  is  to  exchange  personal  data 
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between  the  agencies  for  debt  collection. 
The  match  will  yield  the  identity  and 
location  of  the  debtors  within  the 
Federal  government  so  that  VA  can 
pursue  recoupment  of  the  debt  by 
voluntary  payment  or  by  administrative 
or  salary  offset  procedures. 

The  parties  to  this  agreement  have 
determined  that  a  computer  matching 
program  is  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amovmt  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  VA  and  DoD  is 
available  upon  request.  Requests  should 
be  submitted  to  the  address  caption 
above  or  to  the  Debt  Management 
Center,  U.S.  Department  of  Veterans 
Affairs.  Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Ft.  Snelling, 
Minnesota  55111. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  on  June  19. 1989.  at  54  FR 
25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  February  12.  2003,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals",  dated 
February  8, 1996  (February  20. 1996.  61 
FR6427). 

Dated:  February  21,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  Between  the  Defiense 
Manpower  Data  Center,  the  Department 
of  Defense,  and  the  Debt  Management 
Center,  Department  of  Veterans  Affairs, 
for  Debt  Collection 

A.  Participating  Agencies: 
Participants  in  this  computer  matching 
program  are  the  Defense  Manpower  Data 
Center  (DMDC),  the  Department  of 
Defense,  and  the  Debt  Management 
Center.  Department  of  Veterans  Afeirs. 
VA  is  die  soiuce  agency,  i.e.,  the  activity 


disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  specific 
recipient  activity  or  matching  agency. 
i.e.,  the  agency  tfiat  actually  performs 
the  computer  matching. 

B.  Purpose  of  the  Match:  Upon  the 
execution  of  this  agreement.  VA  will 
provide  and  disclose  debtor  records  to 
DMDC  to  identify  and  locate  any 
matched  Federal  personnel,  employed, 
serving,  or  retired,  who  owe  delinquent 
debts  to  the  Federal  government  under 
certain  programs  administered  by  VA. 
VA  will  use  this  information  to  initiate 
independent  collection  of  those  debts 
imder  the  provisions  of  the  Debt 
Collection  Act  of  1982.  as  amended, 
when  voluntary  payment  is  not 
forthcoming.  These  collection  efforts 
will  include  requests  by  VA  of  the 
military  service/employing  agency  in 
the  case  of  military  personnel  (either 
active,  reserve,  or  retired)  and  current 
non-postal  civilian  employees,  and  to 
OPM  in  the  case  of  retired  non-postal 
civilian  employees,  to  apply 
administrative  and/or  salary  offset 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority  for  Conducting  the 
Match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134,  section  31001); 
31  U.S.C.  chapter  37,  subchapter  I 
(General)  and  subchapter  II  (Claims  of 
the  United  States  Government);  31 
U.S.C.  3711,  Collection  and 
Compromise;  31  U.S.C.  3716, 
Administrative  Offset;  5  U.S.C.  5514, 
Installment  Deduction  for  Indebtedness 
(Salary  Offset);  10  U.S.C.  135,  Under 
Secretary  of  Defense  (Comptroller); 
section  101(1)  of  Executive  Order  12731; 
31  CFR  chapter  IX,  Federal  Claims 
Collection  Standards;  5  CFR  550.1101- 
550.1110  Collection  by  Offset  from 
Indebted  Govenunent  Employees 
(OPM);  38  CFR  1.980-1.994  (VA). 

D.  Records  to  be  Matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974.  as  amended,  5  U.S.C.  552a, 
fitim  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

VA  will  use  personal  data  from  the 
foUovtring  Privacy  Act  record  systems  for 
the  match:  Accounts  Receivable 
Records-VA,  88VA244,  published  in  the 
Federal  Register  at  63  FR  16864  on 
April  6. 1998. 

DoD  will  use  personal  data  from  the 
record  system  identified  as  S322.ll 
DMDC.  entitled  "Federal  Creditor 
Agency  Debt  Collection  Data  Base."  last 


published  in  the  Federal  Register  at  64 

FR  42101,  August  3,  1999. 

E.  Description  of  Computer  Matching 
Program:  VA,  as  the  source  agency,  will 
provide  DMEJC  with  an  electronic  file 
which  contains  the  names  of  delinquent 
debtors  for  programs  VA  administers. 
Upon  receipt  of  the  electronic  file  of 
debtor  accounts,  DMDC  will  perform  a 
computer  match  using  all  nine  digits  of 
the  SSN  of  the  VA  file  against  a  DMDC 
computer  database.  The  DMDC 
database,  established  under  an 
interagency  agreement  between  DOD, 
OPM,  OMB,  and  the  Department  of  the 
Treasury,  consists  of  personnel  records 
of  non-postal  Federal  civilian 
employees  and  military  members,  both 
active  and  retired.  The  "hits"  or 
matches  will  be  furnished  to  VA.  VA  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
electronic  reply  file  are  consistent  with 
VA's  source  file  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  VA  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

The  electronic  file  provided  by  VA 
will  contain  data  elements  of  the 
debtor's  name,  SSN,  internal  account 
nimibers  and  the  total  amount  owed  for 
each  debtor  on  approximately  240,000 
delinquent  debtors. 

The  DMDC  computer  database  file 
contains  approximately  4.84  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  approximately  3.56 
million  records  of  active  and  retired 
non-postal  Federal  civilian  employees. 
DMDC  will  match  the  SSN  on  the  VA 
file  by  computer  against  the  DMDC 
database.  Matching  records,  "hits" 
based  on  SSNs,  will  produce  data 
elements  of  the  individual's  name,  SSN. 
military  service  or  employing  agency^ 
and  ciurent  work  or  home  address. 

F.  Inclusive  Dates  of  the  Matching 
Program:  This  computer  matching 
program  is  subject  to  public  comment 
and  review  by  Congress  and  the  Office 
of  Management  and  Budget.  If  the 
mandatory  30  day  period  for  comment 
has  expired  and  no  comments  are 
received  and  if  no  objections  are  raised 
by  either  Congress  or  the  Office  of 
Management  and  Budget  within  40  days 
of  being  notified  of  the  proposed  match, 
the  computer  matching  program 
becomes  effective  and  the  respective 
agencies  may  begin  the  exchange  of  data 
at  a  mutually  agreeable  time  and 
thereafter  every  six  months.  By 
agreement  between  VA  and  DMDC,  the 
matching  program  will  be  in  effect  for 
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18  months  with  an  option  to  renew  for 
12  additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  Receipt  of  Public 
Comments  or  Inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920,  Arlington. 
VA  22202-4502.  Telephone  (703)  607- 
2943. 

(FR  Doc.  03-5536  Filed  3-7-03;  8:45  am) 

BILUNG  CODE  5001-Oe-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission 
("DRBC"  or  "Commission")  will  hold 
an  informal  conference  followed  by  a 
public  hearing  on  Wednesday,  March 
19,  2003.  The  hearing  will  be  part  of  the 
Commission's  regular  business  meeting. 
Both  the  conference  session  and 
business  meeting  are  open  to  the  public 
and  will  be  held  at  the  Commission's 
offices  at  25  State  Police  Drive,  West 
Trenton,  New  Jersey. 

The  conference  among  the 
commissioners  and  staff  will  begin  at 
9:30  a.m.  Topics  of  discussion  include: 
the  DRBC  Water  Resources  Program  for 
2003;  a  progress  report  on  development 
of  the  basinwide  plan  and  new  DRBC 
comprehensive  plan;  a  discussion  about 
the  Delaware  River  Basin  Conservation 
Reserve  Enhancement  Program;  a 
proposal  to  extend  Docket  D-77-20  CP 
(Revision  5)  (Amended)  relating  to  New 
York  City  reservoir  releases  to  protect 
tailwater  fisheries;  a  proposal  to  amend 
the  Commission's  project  review  fees;  a 
report  on  the  coordinated  EPA,  state  and 
DRBC  approach  to  the  staged  PCB 
TMDL  for  the  Delaware  Estuary;  and  a 
■  discussion  on  proposed  revision  of  the 
Commission's  water  quality  standards 
for  PCBs. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1  p.m.  business 
meeting  include,  in  addition  to  the 
dockets  listed  below,  a  resolution 
extending  Docket  D-77-20  CP  (Revision 
5)  (Amended);  a  resolution  amending 
Docket  D-77-110  CP  by  the  addition  of 
a  "Designated  Unit"  to  Table  A 
(Revised);  a  resolution  adopting  the 
2003  Water  Resources  Program;  and  a 
resolution  to  approve  the  Commission's 
budgets  for  the  fiscal  year  ending  June 
30.  2004. 

1.  New  Jersey-American  Water 
Company  D-85-2  CP  Renewal  3.  A 
renewal  of  a  ground  water  withdrawal 


project  to  continue  withdrawal  of  51-8 
million  gallons  (mg)/30  days  to  supply 
the  applicant's  public  water  distribution 
system  from  existing  Wells  Nos.  3, 4  and 
5  in  the  Kittatinny  Formation.  The 
project  is  located  in  Washington 
Township,  Warren  County,  New  Jersey. 

2.  Borough  of  Roosevelt  D-85-8  CP 
Renewal  2.  A  renewal  of  a  ground  water 
withdrawal  project  to  supply  up  to  7 
mg/30  days  of  water  to  the  applicant's 
public  water  distribution  system  frop 
existing  Wells  Nos.  3  and  4  in  the 
Raritan  Formation.  No  increase  in  the 
maximiun  allocation  is  proposed.  The 
project  is  located  in  Roosevelt  Borough, 
Momnouth  Coimty,  New  Jersey. 

3.  Netcong  Borough  D-2000-41  CP.  A 
ground  water  withdrawal  project  to 
supply  up  to  17.8  mg/30  days  of  water 
to  the  applicant'»  public  water 
distribution  system  from  existing  Wells 
Nos.  lA  and  2  in  glacial  deposits,  and 
Wells  Nos.  5  and  6  in  the  Gneiss 
Formation,  and  to  limit  the  withdrawal 
from  all  wells  to  17.8  mg/30  days.  The 
project  is  located  in  Netcong  Borough 
and  Roxbury  Township,  Morris  County, 
New  Jersey. 

4.  Hanah  Country  Inn  D-2002-7 
(Revised).  A  project  revision  to  improve 
and  expand  a  9.000  gallon;  per  day 
(gpd)  septic  treatment  system  to  treat 
13,830  gpd  at  the  applicant's  900  acre 
lodging  facility  located  in  the  Town  of 
Middletown,  Delaware  County,  New 
York,  within  the  drainage  area  to 
DRBC's  Special  Protection  Waters.  The 
applicant  had  originally  planned  to 
provide  a  new  subsurface  discharge 
leach  field,  but  now  plans  to  provide 
advanced  treatment  followed  by 
discharge  to  a  new  percolation  trench. 
The  site  is  located  on  both  sides  of  State 
Route  30,  between  County  Route  38 
(Arkville  Road)  and  East  Hubbell  Road. 
The  project  is  in  the  East  Branch 
Delaware  River  Watershed,  upstream 
from  Pepacton  Reservoir. 

5.  Municipal  Authority  of  the 
Township  of  Westfall  D-2002-23  CP.  An 
upgrade  and  expansion  of  a  0.095  mgd 
advanced  secondary  sewage  treatment 
plant  (STP)  to  provide  tertiary  treatment 
of  0.3  mgd,  using  a  sequencing  batch 
reactor  process.  The  proposed 
expansion  is  needed  to  serve  residential 
and  commercial  development  in 
Westfall  Towmship,  Pike  County, 
Pennsylvania.  The  plant,  known  locally 
as  the  Hunts  Landing  STP,  is  located  on 
the  west  bank  of  the  Delaware  River, 
just  south  of  the  Route  209  and  1-84 
interchange  in  Westfall  Township.  The 
plant  was  formerly  owned  by  Delaware 
Valley  Utihties.  Inc..  who  constructed 
the  facility  in  1986  and  expanded  it  in 
1991.  The  plant  uses  an  activated  sludge 
treatment  process  and  will  be  phased 


out  of  operation.  A  new  outfall  line  will 
be  constructed  and  STP  effluent  will  be 
discharged  via  submerged  diffusers  to 
the  Delaware  River  in  the  Special 
Protection  Waters  of  Water  Quality  Zone 
IC. 

6.  New  Jersey  Department  of 
Corrections  D-2002-31  CP.  An 
expansion  of  a  0.769  mgd  STP  to 
process  1.3  mgd  while  continuing  to 
provide  advanced  secondary  treatment. 
The  expanded  plant  will  continue  to 
serve  the  A.  C.  Wagner  Youth 
Correctional  Facility  and  a  portion  of 
Chesterfield  Township.  The  plant  is 
located  just  less  than  one  mile  northeast 
of  the  intersection  of  Ward  Avenue  and 
Hogback  Road  in  Chesterfield 
Township,  Burlington  County,  New 
Jersey.  STP  effluent  will  continue  to  be 
discharged  to  Crosswicks  Creek  through 
the  existing  outfall  diffuser.  The  project 
expansion  is  needed  to  eliminate 
malfunctioning  septic  systems  serving 
Crosswicks  Village  and  to  provide 
treatment  capacity  to  serve  a  planned 
350  bed  minimum  security  facility. 

7.  Strausser  Enterprises,  Inc.  D-2002- 
43.  A  groimd  water  withdrawal  project 
to  supply  up  to  9.31  mg/30  days  of 
water  to  the  applicant's  golf  course 
irrigation  system  from  new  Wells  Nos. 
rrW  1,  2,  3  and  4  in  the  Allentovra 
Formation.  The  project  is  located  in  the 
Delaware  River  Watershed  in  Forks 
Township,  Northampton  County, 
Peimsylvania. 

8.  North  Coventry  Water  Authority  D- 
2002-47  CP.  A  transfer  of  up  to  0.76 
mgd  of  potable  water  from  Pottstovra 
Borough  Authority  (PBA)  to  serve 
customers  in  North  Coventry  and  a 
portion  of  East  Coventry  Townships, 
both  in  Chester  County,  Pennsylvjuiia. 
Most  of  these  customers  are  currently 
served  by  PBA,  which  will  transfer  to 
North  Coventry  Water  Authority  its 
service  area  south  of  the  Schuylkill 
River.  PBA  has  adequate  capacity  at  its 
12  mgd  filter  plant,  located  at  the 
confluence  of  the  Schuylkill  River  and 
Mjmatawny  Creek,  to  meet  the 
applicant's  potable  water  demand.  The 
applicant  currently  operates  two  wells 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area  to  provide 
customers  in  North  Coventry  Township 
with  up  to  16,500  gpd. 

In  addition  to  the  public  hearing 
items,  the  Commission  will  address  the 
following  at  its  1  p.m.  business  meeting: 
Minutes  of  the  January  29,  2003 
business  meeting;  announcements;  a 
report  on  Basin  hydrologic  conditions;  a 
report  by  the  executive  director;  a  report 
by  the  Commission's  general  counsel;  a 
resolution  re-authorizing  the  Water 
Quality  Advisory  Committee;  and  a 
resolution  authorizing  the  executive 


director  to  enter  into  an  agreement  with 
the  University  of  Delaware  to  acquire 
the  expertise  of  faculty  and  staff  in 
developing  inputs  for  carbon  parameters 
in  the  water  quality  model  for  the 
Delaware  Estuary.    ■ 

Draft  dockets  and  other  items 
scheduled  for  public  hearing  on  March 
19,  2003  are  posted  on  the 
Commission's  Web  site,  http:// 
www.drbc.net,  where  they  can  be 
accessed  through  the  Notice  of 
Commission  Meeting  and  Public 
Hearing.  Additional  docimaents  relating 
to  the  dockets  and  other  items  may  be 
examined  at  the  Commission's  offices. 
Please  contact  Thomas  L.  Brand  at  609- 
883-9500  ext.  221  with  any  docket- 
related  questions. 

Persons  wishing  to  testify  at  this 
hearing  are  requested  to  register  in 
advance  with  the  Commission  Secretary 
at  609-883-9500  ext.  203.  Individuals 
in  need  of  an  accommodation  as 
provided  for  in  the  Americans  With 
Disabilities  Act  who  vdsh  to  attend  the 
hearing  should  contact  the  Conunission 
Secretary  directly  at  609-883-9500  ext. 
203  or  through  the  Telecommunications 
Relay  Services  (TRS)  at  711,  to  discuss 
how  the  Commission  may  accommodate 
your  needs. 

Dated:  March  4,  2003. 
Pamela  M.  Bush, 
Commission  Secretary. 
[FR  Doc.  03-5574  Filed  3-7-03;  8:45  am) 

BtLUNG  COOC  6380-01-P 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory;  Notice  of  Availability  of  a 
Financial  Assistance  Solicitation 

agency:  Department  of  Energy  (DOE), 

National  Energy  Technology  Laboratory 

(NETL). 

action:  Notice  of  availability  of  a 

Financial  Assistance  Solicitation. 


SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-03NT41739- 
0  entitled  "EE-IT  Mining  Industry  of  the 
Future:  Exploration  and  Mining 
Technology".  The  U.S.  Department  of 
Energy  (DOE)  Office  of  Industrial 
Teclmologies  (OIT)  is  soliciting 
applications  for  cost-shared  research 
and  development  of  technologies  which 
will  reduce  energy  consumption, 
enhance  economic  competitiveness  and 
reduce  environmental  impacts  of  the 
domestic  mining  industry.  An  efficient 
and  productive  mining  industry 
requires  constant  progress  in  the 
processes  and  technologies  used  in 


exploration  and  mining.  While  the 
mining  industry  uses  many  of  the  latest 
technologies  to  locate  and  mine 
materials,  further  process  and 
technological  advances  are  needed  to 
enable  enhanced  and  more  efficient 
resource  identification,  characterization 
and  production.  The  objective  of  the 
targeted  solicitation  is  to  support  the 
stated  national  interests  by  funding 
research  and  development  projects  that 
address  key  industry-identified 
technology  needs  described  in  the 
Exploration  and  Mining  Technology 
(EMT)  Roadmap  (Sept.  2002)  [http:// 
www.oit.doe.gov/mining/pdfs/ 
emroadmap.pdf),  and  the  Energy 
Analysis  {hmp:/ /www. oit.doe.gov/ 
mining/p^fWenergyanalysis.pdf) . 
Applications  are  being  solicited  in  foiu- 
(4)  interest  areas:  (1)  Exploration  and 
Mine  Planning  (DE-PS26-03NT41739- 
1);  (2)  Underground  Mining  (DE-PS26- 
03NT41739-2);  (3)  Surface  Mining  (DE- 
PS26-03NT41 739-3);  and  (4)  Energy 
Intensive  Processes  (DE-PS26- 
03NT41739-4).  Applications  are  sought 
for  applied  research  at  the  bench-scale 
to  field-scale  level,  for  time  periods  of 
up  to  five  (5)  years. 

DATES:  The  solicitation  will  be  available 
on  the  "Industry  Interactive 
Procurement  System"  (DPS)  Web  page 
located  at  http://e-center.doe.gov  on  or 
about  February  26,  2003,  with  a 
proposal  due  date  of  May  21,  2003,  8 
p.m.  Eastern  Time.  Applicants  can 
obtain  access  to  the  solicitation  from  the 
address  above  or  through  DOE/NETL's 
Web  site  at  http://www.netl.doe.gov/ 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  J.  Jaskolka,  MS  921-107,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory.  PO  Box  10940, 
Pittsburgh,  PA  15236-0940,  E-mail 
address:  jaskolka@netl.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

The  U.S.  Congress  looks  to  the 
Department  of  Energy  (DOE)  to  work 
toward  improving  the  energy  efficiency 
of  America's  most  energy-intensive 
industries  with  special  interest  in 
industrial  processing.  DOE,  through  it's 
Industrial  Technologies  Program  (IT) 
supports  industries  in  their  efforts  to 
increase  energy  efficiency,  reduce  waste 
and  increase  productivity.  The  goal  of 
the  IT  Program  is  to  accelerate  the 
development  and  use  of  advanced, 
energy  efficient,  renewable  and 
pollution  prevention  technologies  that 
benefit  industry,  the  environment  and 
the  U.S.  energy  security.  At  IT's  core,  is 
the  Industries  of  the  Future  program 
that  focuses  on  basic  materials  and 
processing  industries,  of  which  the 


Mining  Industry  is  one  such  business 
sector. 

The  objective  of  the  targeted 
solicitation  is  to  support  the  stated 
national  interests  by  funding  research 
and  development  (R&D)  projects  that 
address  technology  needs  described  in 
the  Exploration  and  Mining  Technology 
CEMT)  Roadmap  (Sept.  2002)  [http:// 
www.  oit.  doe. gov/ mining/ pdfs/_ 
emroadmap.pdf],  and  Energy  Analysis 
[http://www.oit.doe.gov/mining/pdfs/ 
energyanalysis.pdf).  The  Roadmap 
focuses  on  process  and  technological 
advances  that  will  improve  the 
■  exploration  for,  and  extraction  of.  ore 
from  the  earth.  The  Energy  Analysis  is 
a  2-page  presentation  showring  the 
results  of  a  study  to  demonstrate  where 
the  largest  energy  saving  opportunities 
are  in  Mining. 

As  stated  aoove,  the  key  industry- 
identified  research  areas  as  presented  in 
the  Roadmap  and  Analysis  form  the 
bases  of  this  solicitation  and  are 
characterized  in  four  interest  areas  as 

follows: 

(1)  Exploration  and  Mining  Planning 
(DE-PS26-03NT41739-1).  Exploration 
includes  locating  economic  deposits 
and  establishing  their  nature,  shape  and 
grade.  Activities  involved  in  exploration 
include  geological  surveys,  geophysical 
prospecting  (both  ground  and  a«ial), 
boreholes  and  trail  pits,  surface/ 
underground  headings,  drifts  or  tiuinels. 
Mining,  as  used  here,  is  the  extraction 
or  removal  of  ore  from  siuiace  or 
imderground  mines.  This  involves 
excavating  activities  such  as  digging, 
blasting,  breaking,  loading  and  hauling. 
Interests  include  prospecting,  sampling 
and  exploratory  drilling  such  as  rotary 
and  percussive  drilling,  and  other  work 
involved  in  searching  for  ore. 

(2)  Underground  Mining  (DE-PS26- 
03NT41 739-2).  Mining  that  takes  place 
underground.  This  type  of  mining  is 
generally  done  where  the  valuable 
mineral  is  located  deep  enough  where  it 
is  not  economically  viable  to  be 
removed  by  surface  mining.  Interests 
include  near  face  (such  as  intelligent  or 
remote  controlled  robotics);  ancillary 
(activities  not  directly  involved  in  ore 
mining  such  as  ventilation  and 
improved  health  conditions)  and 
maintenance  services  and  technical 
services  are  also  of  interest. 

(3)  Surface  Mining  (DE-PS26- 
03NT41 739-3).  Mining  at  or  near  the 
surface.  This  type  of  mining  is  generally 
done  where  the  overburden  can  be 
removed  without  too  much  expense. 
Also  called  strip  mining;  placer  mining; 
opencast;  opencut  mining;  and/or  open 
pit  inining.  Interests  include  solution 
mining;  materials  handling  systems 
integration  and  automation/robotics  for 
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all  mining  at  or  near  the  surface  where 
overburden  can  be  economically 
removed. 

(4)  Energy  Intensive  Processes  (DE- 
PS26-03NT41 739-4).  Materials 
handling,  comminution,  and  pumping 
systems  are  highlighted  as  areas  of 
special  interest  as  they  are  considered  to 
offer  the  potential  for  substantial  energy 
savings  in  industry-wide  application. 
The  definitions  used  for  the  different 
areas  are  as  follows:  (a)  Materials 
handling — any  equipment  or  process 
used  to  transport  ore  and  waste:  and  (b) 
extraction — any  equipment  or  process 
used  to  search  for  and  mine  ore  and 
waste. 

Applications  submitted  in  response  to 
these  four  interest  areas  will  only  be 
funded  if  the  proposed  research  and 
development  addresses  improving  the 
energy  efficiency  of  the  mineral 
industry  in  the  areas  directly  related  to 
exploration  and  mining.  Applications 
for  literature  reviews  only  will  not  be 
considered.  Additionally,  applications 
offering  emissions  or  waste  disposal, 
remediation,  or  treatment  as  a  primary 
focus  are  not  eligible  for  funding  under 
this  solicitation.  This  limitation  does 
not  include  applications  that  target 
materials  recycling  or  by-product 
utilization  as  their  primary  focus. 

This  solicitation  marks  a  transition  in 
the  EE-OIT  Mining  Program  to 
emphasizing  fewer,  but  larger,  projects 
that  can  be  expected  to  have  impact 
industry-wide  and  offer  maximum 
energy  savings  potential.  Awards  will  be 
cost-shared,  financial  assistance 
cooperative  agreements,  with  a 
mandatory  requirement  that  the 
recipient  provide  a  minimum  cost  share 
of  fifty  percent  (50%)  of  the  total  project 
cost.  It  is  anticipated  that  six  to  eight  (6- 
8)  projects  will  be  selected  for 
negotiation  of  an  award.  It  is  generally 
contemplated  that  EKDE  will  cost-share 
between  $1.5  to  $2  million  per  award, 
or  an  amount  not  to  exceed  50%  of  the 
total  estimated  cost  of  the  effort. 
Approximately  two  million  dollars 
($2,000,000)  in  federal  funds  are 
expected  to  be  available  to  fund  the  first 
twelve  (12)  months  of  performance  for 
projects  selected  from  this  solicitation. 
Subject  to  the  availability  of  funds, 
approximately  $6  to  $10  million  is 
planned  to  fund  the  remaining  years  of 
the  projects. 

Any  nonprofit  or  for-profit 
organization,  imiversity  or  other 
institution  of  higher  education,  or  non- 
federal agency  or  entity  is  eligible  to 
apply  In  response  to  the  four  interest 
areas  encompassed  by  Program 
Solicitation  DE-PS26-03NT41 739-0. 
Applications  including  performance  of  a 
portion  of  the  work  by:  (1)  A 


Department  of  Energy  (EKDE) 
Management  and  Operating  (M&O) 
contractor,  (2)  a  Federally  Funded 
Research  and  Development  Center 
(FFRDC)  funded  by  another  Federal 
agency,  or  (3)  another  Federal  agency 
are  eligible  for  consideration,  subject  to 
the  provisions  to  be  set  forth  in  Program 
Solicitation  DE-PS26-03NT41 739-0. 
(Applicants  take  note  that  the  combined 
limit  on  participation  by  an  M&O 
contractor,  FFRDC  or  other  Federal 
Agency  for  an  individual  project  under 
this  solicitation  is  a  maximimi  of  20% 
of  the  total  project  cost.) 

Additional  eligibility  requirements  for 
applicants  seeking  financial  assistance 
through  this  solicitation  are  the  ability 
to:  (1)  Comply  with  the  mandatory  fifty 
percent  (50%)  cost  share  requirement; 
(2)  satisfy  the  eligibility  requirements  of 
Section  2306  (Foreign  Involvement)  of 
the  Energy  Policy  Act  of  1992  (EPAct); 
and  (3)  formulate  a  multi-partner  team 
that  includes  the  involvement,  at  a 
minimum,  of  either  (a)  two  (2)  "mining 
companies"  (a  "mining  company"  is 
defined  as  a  firm  actively  engaged  in  the 
extraction  and/or  processing  of  rock  or 
mineral  resources  for  the  purpose  of 
producing  a  salable  product(s)")  or  (b) 
two  (2)  companies,  one  of  which  must 
be  a  "mining"  company  and  the  other 
must  be  an  equipment  manufacturer/re- 
manufacturer  or  service  provider  to  the 
mining  industry,  or  mining  technology 
developer  or  a  mineral  processing 
company  if  it's  appropriate  for 
facilitating  the  commercial  process. 
Applications  submitted  directly  by  or 
on  behalf  of:  (1)  Another  Federal 
agency,  (2)  an  FFRDC  sponsored  by 
another  Federal  agency;  or  (3)  a  DOE 
M&O  Contractor  are  ineligible  for 
consideration  under  this  solicitation. 
AppUcations  submitted  by  an 
organization  covered  by  the  Simpson- 
Craig  Amendment  are  also  ineligible  for 
consideration. 

The  solicitation  is  available  for 
downloading  from  the  IIPS  Web  page 
[http://e-center.doe.gov).  At  this  Internet 
site  you  will  also  be  able  to  register  with 
IIPS,  enabling  you  to  submit  an 
application.  If  you  need  technical 
assistance  in  registering  or  for  any  other 
IIPS  function,  call  the  IIPS  Help  Desk  at 
(800)  683-0751  or  E-mail  the  Help  Desk 
personnel  at  IIPS_HeIpDesk@e- 
center.doe.gov.  The  solicitation  will 
only  be  made  available  on  IIPS,  no  hard 
(paper)  copies  of  the  solicitation  and 
related  docimients  will  be  made 
available.  Telephone  requests,  written 
requests,  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  solicitation 
package  will  not  be  accepted  and/or 
honored.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 


instructions  and  forms  contained  in  the 
solicitation.  The  actual  solicitation 
document  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh,  PA,  on  February  26, 
2003. 

Dale  A.  Siciliano, 

Director.  Acquisition  and  Assistance  Division. 
[PR  Doc.  03-5588  Filed  3-7-03;  8:45  am] 

BILLING  COOE  64SO-01-P 

DEPARTMENT  OF  ENERGY 

Notice  of  Public  Workshops  on  the 
Selection  of  a  Sodium  Bearing  Waste 
Treatment  Technology  and  Resource 
Conservation  and  Recovery  Act  Pre- 
Application  Permit  lAeetlngs 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice. 

summary:  The  Department  of  Energy 
(DOE)  Idaho  Operations  Office  will  hold 
public  workshops  to  inform 
stakeholders  of  technology  options 
being  considered  for  treating  sodium- 
bearing  waste  at  the  Idaho  Nuclear 
Technology  and  Engineering  Center 
(INTEC),  location  on  the  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL).  DOE  invites  the 
public  to  conunent  on  these  options 
during  a  comment  period,  which  starts 
on  the  date  of  this  Notice.  The 
workshops  will  provide  an  overview  of 
the  treatment  options,  allow  for 
questions,  and  provide  an  opportimity 
for  participants  to  identify  issues  and 
concerns. 

These  public  meetings/workshops 
will  also  serve  as  Permit  Pre- 
Application  Meetings  under  the 
Resource  Conservation  and  Recovery 
Act,  as  discussed  in  40  CRR  124.31. 
Public  notice  of  the  Pre- Application 
meetings  has  been  pubhshed  in  local 
newspapers  and  announced  in  other 
forms  of  public  media.  The  public  may 
submit  comments,  which  DOE  will 
forward  to  the  state  of  Idaho, 
Department  of  Health  and  Welfare,  as- 
part  of  the  Part  B  permit  application 
process. 

DATES:  Public  workshops,  each 
preceded  by  an  informal  open  house, 
will  be  held  on  the  following  dates  and 
times: 

Thursday,  March  13,  2003 

Jackson  Hole  Middle  School 
1230  S.  Park  Loop  Road 
Jackson,  Wyoming 
Ch>en  House:  4:30  p.m. 
Workshop  Starts:  7  p.m. 

Tuesday,  March  18,  2003 
Eastern  Idaho  Technical  College 


1600  South  25th  East 
Idaho  Falb,  Idaho 
Open  House:  5  p.m. 
Workshop  Starts:  7:30  p.m. 

Tuesday,  March  25,  2003 

College  of  Southern  Idaho 
315  Falls  Ave.,  Taylor  Building 
Twrin  Falls,  Idaho 
Open  House:  5:30  p.m. 
Workshop  Starts:  7  p.m. 
ADDRESSES:  Please  submit  all  comments 
to  Alan  Jines,  P.E.,  U.S.  DOE-Idaho 
Operations  Office,  850  Energy  Drive, 
Idaho  Falls,  ID  83401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  obtain 
information  by  contacting:  Alan  Jines, 
(208)  526-7524;  Fax:  (208)  526-8789;  E- 
mail:  jinesa@id.doe.gov,  or  by  mailing  a 
request  to  the  address  above.  Please  also 
contact  Mr.  Jines  in  advance  if  you 
need:  special  accommodations  at  this 
meeting  such  as  an  American  Sign 
Language  or  Spanish  translator. 
SUPPLEMENTARY  INFORMATION: 

In  October  2002,  DOE  issued  the 
Idaho  High-Level  Waste  and  Facilities 
Disposition  Final  Environmental  Impact 
Statement  (DOE/EIS-0287)  (EIS).  The 
EIS  examined  the  potential 
environmental  impacts  of  various 
alternatives  for  treating  certain  liquid 
and  solid  radioactive  wastes  stored  at 
the  INEEL.  The  wastes  include  about  1 
million  gallons  of  sodium-bearing  waste 
in  undergroimd  storage  tanks  and  4,400 
cubic  meters  of  high-level  waste  calcine 
resulting  from  40  years  of  spent  nuclear 
fuel  reprocessing  at  the  INffiL. 

The  State  of  Idaho  was  a  cooperating 
agency  in  the  preparation  of  this  EIS. 
Although  DOE  and  the  State  of  Idaho 
identified  different  preferred 
alternatives  for  waste  processing,  the 
two  parties  agree  the  ultimate  objective 
is  to  treat  sodiimi-bearing  waste  and 
dispose  of  the  treated  waste  outside  of 
Idaho. 

The  Final  EIS  identified  DOE's 
preferred  alternative,  which  is  to  select 
appropriate  technologies  and  construct 
focilities  necessary  to  prepare  sodium- 
bearing  waste  for  shipment  to  the  Waste 
Isolation  Pilot  Plant  near  Carlsbad,  New 
Mexico.  To  implement  its  preferred 
alternative,  DOE  will  continue  proof  of 
process  and  demonstration-scale  testing 
of  the  four  technologies  that  appear 
most  likely  to  meet  the  performance 
criteria  which  include  effectiveness, 
technical  maturity,  risk,  cost,  schedule, 
and  safety.  The  foiu-  technologies  are:  (1) 
Calcinatiqn;  (2)  Steam  Reforming;  (3) 
Direct  Evaporation  and  (4)  Cesium  Ion 
Exchange.  Selection  of  another 
technology  or  option  analyzed  in  the 
EIS  is  not  precluded  if  these  four 


technologies  fail  to  meet  performance 
criteria  or  if  a  new,  more  promising 
technology  is  identified. 

DOE  issued  the  Final  EIS  after 
extensive  public  involvement  that 
included  eight  hearings  ia  four  states  on 
the  Draft  EIS;  a  90-day  public  comment 
period;  and  consideration  of  over  900 
comments.  DOE  expects  to  announce  its 
decisions  in  phases,  with  each  phase  of 
the  EIS  Record  of  Decision  addressing 
specific  activities.  DOE  expects  to  select 
a  technology  for  the  treatment  of  sodium 
bearing  waste  in  an  EIS  Record  of 
Decision  scheduled  for  early  2004.  DOE 
hereby  invites  the  public  to  participate 
in  evaluating  the  technologies  being 
considered  for  the  treatment  of  sodium- 
bearing  waste. 

Copies  of  the  EIS 

Interested  individuals  may  view  the 
Final  EIS  on  the  Department  of  Energy- 
Idaho  Operations  office  Web  site  at 
http://www.id.doe.gov/doeid/eis/. 

Issued  in  Idaho  Falls,  Idaho,  on  this  3rd 
day  of  March,  2003. 
Walter  N.  Sato, 

Acting  Manager,  Idaho  Operations  Office. 
[PR  Doc.  03-5587  Filed  3-7-03;  8:45  am] 

BILLJNG  COOE  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7462-51 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqiiest;  "Clean  Air  Act 
Section  608-National  Refrigerant 
Recycling  and  Emissions  Reduction 


agency:  Enviroimiental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  ' 
"National  Recycling  and  Emissions 
Reduction  Program,"  EPA  ICR  Number: 
1626.08,  OMB  Control  Number:  2060- 
0256,  expiration  date— 07/31/2003. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  9,  2003. 


ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julius  Banks,  Global  Programs  Division, 
U.S.  EPA  (6205J),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
phone:  (202)  564-9870;  facsimile:  (202) 
566-2155;  Elmail  address: 
banks.julius@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0018,  which  is  available  for  public 
viewing  at  the  Office  of  Air  and 
Radiation  (OAR)  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  PubUc  Reading  Room  is  open 
bom  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  OAR 
Docket  is  (2021  566-1741.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  of  information,  submit  or 
view  public  comments,  access  the  index 
listing  of  the  conterfts  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  60  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  Submit  your  comments  to 
EPA  online  using  EDOCKET  (our 
preferred  method),  by  email  to  a-and-r- 
docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  Mail  Code  6102T,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 

DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  iiifonnation  claimed  as 
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CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov/ 
edocket. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  refrigeration 
and  air-conditioning  service  and  repair 
shops;  plumbing,  heating,  and  air- 
conditioning  contractors;  refrigerated 
transport  service  dealers;  scrap  metal 
recyclers;  automobile  dismantlers  and 
recyclers.  Additional  entities  affected 
include  Clean  Air  Act  section  608 
technician  certification  programs, 
equipment  certification  programs, 
refrigerant  wholesalers  and  reclaimers, 
and  other  establishments  that  perform 
refrigerant  removal,  service,  and/or 
disposal. 

.Title:  "National  Refrigerant  Recycling 
and  Emissions  Reduction  Program" 
(OMB  Control  No.  2060-0256;  EPA  ICR 
No.  1626.08)  expiring  7/31/03. 

Abstract:  In  1993,  EPA  promulgated 
regulations  under  section  608  of  the 
Clean  Air  Act  Amendments  of  1990  for 
the  recycling  of  ozone  depleting 
refrigerants,  specifically 
chlorofluorocarbons  (CFCs)  and 
hydrofluorocarbons  (HCFCs),  in  air- 
conditioning  and  refrigeration 
equipment.  These  regulations  were 
published  on  May  14,  1993  (58  FR 
28660)  and  codified  in  40  CFR  subpart 
F(§  82.150  efseg.). 

The  mandatory  reporting  and 
recordkeeping  requirements  are  found  at 
40  CFR  82.166,  and  are  used  to  judge 
the  effectiveness  of  EPA  regulations 
aimed  at  reducing  emissions  of  ozone- 
depleting  substances  and  meet  the 
Unites  States'  obligation  under  the 
Montreal  Protocol  to  reduce  the  use  and 
emissions  of  ozone  depleting  substances 
(ODSs)  to  the  lowest  achievable  level. 
The  reporting  and  recordkeeping 
requirements  affect  persons  who  sell  or 
distribute  any  class  I  or  class  II 
substance  for  use  as  a  refrigerant; 
purchasers  of  any  class  I  or  class  II 
refrigerants  who  employ  certified 
technicians;  EPA-approved  refrigerant 
recovery  equipment  testing 
organizations;  EPA-approved  technician 
certification  programs:  EPA-certified 
refrigerant  reclaimers;  persons  disposing 
(including  metal  scrap  recyclers)  of 
small  appliances,  motor  vehicle  air- 
conditioners  (MVACs),  and  MVAC-like 
appliances;  persons  servicing 
appliances  normally  containing  50  or 
more  pounds  of  refrigerant;  owners/ 
operators  of  appliances  normally 


containing  50  or  more  poimds  of 
refiigerant;  and  service  technicians 
certified  under  40  CFR  82.161. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
Control  Number.  The  OMB  Control 
Numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection.techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  annual  burden  is  reported  in  this 
notice  by  annual  respondent  biirden. 
This  estimate  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 


complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  This  ICR 
renewal  does  not  include  any  burden  for 
third-party  or  public  disclosures  that 
were  not  previously  reviewed  and 
approved  by  OMB. 

The  annual  burden  hours  for  this 
collection  of  information  are  estimated 
as  follows:  16  hours  for  the  two  EPA- 
approved  equipment  testing 
organizations;  1,125  hours  for  an 
estimated  2,250  service  establishments 
that  will  change  ownership  or  enter  the 
market;  12.5  hours  for  an  estimated  25 
disposal  establishments  that  change 
ownership  or  enter  the  market;  10,000 
hours  for  the  maintenance  of  copies  of 
signed  statements  by  an  estimated  500 
disposal  establishments;  40  hours  for 
certification  of  an  estimated  20 
refrigerant  reclaimers  that  change 
ownership  or  enter  the  market;  400 
hours  for  reclaimer  reporting  from  an 
estimated  70  respondents;  40,000  hours 
for  an  estimated  5,000  refrigerant 
wholesalers  to  maintain  records  of 
refrigerant  sales  transactions;  300  hours 
for  an  estimated  10  technician 
certification  programs  applying  for  first- 
time  approval;  1,600  hours  for  100 
technician  certification  programs  to 
maintain  records;  96,000  hours  for  an 
estimated  330,000  technicians  acquiring 
certification  and  maintaining 
certification  cards;  268,500  hours  for  an 
estimated  2,003,850  owners  of 
refrigeration  and  air-conditioning 
equipment  to  maintain  records  on 
refrigerant  and  equipment;  and  990 
hours  for  an  estimated  210  owners  of 
industrial  process  refrigeration 
equipment. 

Dated:  March  4,  2003. 
Dnisilla  Huflord, 

Division  Director,  GJobal  Programs  Division. 
(FR  Doc.  03-5617  Filed  3-7-03;  8:45  am] 
MUJNQ  COOe  MMO-W-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7462-4] 

Invvcttgator  Initiated  Grants:  Request 
for  Applications 

agency:  Environmental  Protection 
^Agency. 

ACTION:  Notice  of  requests  for 
applications. 

summary:  This  notice  provides 
information  on  the  availability  of  fiscal 
year  2003  investigator  initiated  grants 
program  annoimcements,  in  which  the 
areas  of  research  interest,  eligibility  and 
submission  requirements,  evaluation 
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criteria,  and  implementation  schedules 
are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  areas  within  the 
solicitations. 

SUPPLEMENTARY  INFORMATKM:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Environmental  Protection  Agency 
invites  research  applications  in  the 
following  areas  of  special  interest  to  its 
mission:  (1)  Epidemiologic  Research  on 
Health  Effects  of  Long-Term  Exposure  to 
Ambient  Particulate  Matter  and  Other 
Air  Pollutants,  (2)  Consequences  of 
Global  Change  for  Air  Quality:  Spatial 
Patterns  in  Air  Pollution  Emissions,  (3) 
Microbial  Risk  in  Drinking  Water,  (4)    ' 
Environmental  Statistics  Research: 
Novel  Analyses  of  Environmental  Data, 

(5)  Aggregate  Exposiue  Assessment  for 
Pesticides:  Longitudinal  Case  Studies  of 
Human  Exposure-Related  Behavior  and 

(6)  Valuation  for  Environmental  Policy. 

CONTACTS:  (1)  Epidemiologic  Research 
on  Health  Effects  of  Long-Term 
Exposure  to  Ambient  Particulate  Matter 
and  Other  Air  Pollutants — 
G7enn.Barbani@JFPi4.GOV,  (2) 
Consequences  of  Global  Change  for  Air 
Quality:  Spatial  Patterns  in  Air 
Pollution  Emissions — 
Winner.DaiTell@epa.gov,  (3)  Microbial 
Risk  in  Drinking  Water — Nolt- 
Helms.Cynthia@epa.gov,  (4) 
Environmental  Statistics  Research: 
Novel  Analyses  of  Environmental 
Data— SoiJit.C/iris^epa.gov,  (5) 
Aggregate  Exposure  Assessment  for 
Pesticides:  Longitudinal  Case  Studies  of 
Human  Exposure-Related  Behavior — 
Saint.Chris@epa.gov,  (6)  Valuation  for 
Environmental  Policy — 
Wheeler.William@epa.gov 

FOR  FURTHER  INFORMATION  CONTACT:  The 
complete  program  announcement  can  be 
accessed  on  the  Internet  at  http:// 
www.epa.gov/ncer,  under 
"announcements."  The  required  forms 
for  applications  with  instructions  are 
accessible  on  the  Internet  at  http:// 
es.epa.gov/ncer/rfa/fonns/downlfJitml. 
Forms  may  be  printed  frt)m  this  site. 

Dated:  February  25,  2003. 
Peter  W.  Preuss, 

Director.  National  Center  for  Environmental 

Research. 

(FR  Doc.  03-5618  Filed  3-7-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-^m76;  FRL-7292-3] 

Pollution  Prevention  Grants  and 
Announcement  of  Financial  Assistance 
Programs  Eligible  for  Review;  Notice 
of  Avaiialiility 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  expects  to  have 
approximately  $5  million  available  in 
fiscal  year  2003  grant/cooperative 
agreement  funds  xmder  the  Pollution 
Prevention  (P2)  grant  program.  Grants/ 
cooperative  agreements  will  be  awarded 
under  the  authority  of  the  Pollution 
Prevention  Act  (PPA)  of  1990,  subject  to 
the  availability  of  funds  at  the  time  of 
award.  The  Pollution  Prevention  Act  of 
1990  and  40  CFR  part  35,  subpart  B 
authorize  EPA  to  award  grant  funds  to 
State,  Tribes,  and  Intertribal  Consortia 
programs  that  address  the  reduction  or 
elimination  of  pollution  across 
environmental  media  (air,  land,  and 
water)  and  to  strengthen  the  eiEficiency 
and  effectiveness  of  pollution 
prevention  technical  assistance 
programs  in  providing  source  reduction 
information  to  businesses.  This  notice 
describes  the  proceduires  and  criteria  for 
the  award  of  these  grants. 
FOR  FURTHER  INFOfflNATION  CONTACT:  For 
general  information  contact  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
nimiber:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact. 
Lena  Ferris,  Pollution  Prevention 
Division  (7409),  Office  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  564- 
8831;  e-mail  address: 
fems.lena@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  States 
(including  state  universities).  Tribes  and 
Intertribal  Consortia.  This  notice  may, 
however,  be  of  interest  to  local 
governments,  private  imiversities, 
private  nonprofit  entities,  private 
businesses,  and  individuals  who  are  not 
eligible  for  this  grant  program.  U  you 
have  any  questions  regarding  the 


applicability  of  this  action  to  a 
particiilar  entity,  contact  the  technical 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0076.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, . 
the  public  docket  does  not  include 
Confrdential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  niunber  for  the  OPPT  Docket, 
which  is  located  in  the  EPA  Docket 
Center,  is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  This 
docxmient  will  also  be  available  at  the 
EPA  P2  Web  site  at  http://www.epa.gov/ 
p2.  A  frequently  updated  electronic 
version  of  40  CFR  part  35  is  available  at 
http://www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr35JX).html 
and  of  40  CFR  part  31  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr31_OO.html, 
both  beta  sites  currently  undw 
development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  coounent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may  ' 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
faciUty  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number. 
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n.  Background  of  the  Pollution 
Prevention  Grant  Program 

More  than  $80  milHon  has  been 
awarded  to  over  100  State  and  Tribal 
organizations  under  EPA's  multimedia 
P2  grant  program,  since  its  inception  in 
1989.  During  the  past  13  years,  P2  gr^t 
funds  have  established  and  enabled 
State  and  Tribal  programs  to  implement 
a  wide  range  of  pollution  prevention 
activities.  P2  grants  provide  economic 
benefits  to  small  businesses  by  funding 
pollution  prevention  technical 
assistance  programs  focused  on  helping 
the  businesses  develop  more  efficient 
production  technologies  and  operate 
more  cost  effectively. 

The  goal  of  the  P2  grant  program  is- to 
assist  businesses  and  industries  in 
identifying  better  environmental 
strategies  and  solutions  for  reducing 
waste  at  the  source.  The  majority  of  the 
P2  grants  fund  State-based  projects  in 
the  areas  of  technical  assistance  and 
training,  education  and  outreach, 
regulatory  integration,  data  collection 
and  research,  demonstration  projects, 
and  recognition  programs. 

In  November  1990,  the  Pollution 
Prevention  Act  of  1990  (Public  Law 
101-508)  was  enacted,  establishing  as 
national  policy  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible. 

1.  Section  6603  of  the  Pollution 
Prevention  Act  of  1990  defines  source 
reduction  as  any  practice  that: 

i.  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
envirorunent  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal. 

ii.  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

EPA  further  defines  pollution 
prevention  as  the  use  of  other  practices 
that  reduce  or  eliminate  the  creation  of 
pollutants  through  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  protection 
of  natural  resources,  or  protection  of 
natural  resources  by  conservation. 

2.  Section  6605  of  the  Pollution 
Prevention  Act  of  1990  and  40  CFR  part 
35.  subpart  B  authorizes  EPA  to  make 
matching  grants  to  promote  the  use  of 
source  reduction  techniques  by 
businesses.  In  evaluating  grant 
applications,  the  Pollution  Prevention 
Act  of  1990  directs  EPA  to  consider 
whether  the  proposed  program  will: 

i.  Make  specific  technical  assistance 
available  to  businesses  seeking 
information  about  source  reduction 


opportunities,  including  funding  for 
experts  to  provide  onsite  technical 
advice  and  to  assist  in  the  development 
of  source  reduction  plans. 

ii.  Target  assistance  to  businesses  for 
which  lack  of  information  is  an 
impediment  to  source  reduction. 

iii.  Provide  tredning  in  source 
reduction  techniques. 

m.  Availability  of  FY  2003  Funds 

EPA  expects  to  have  approximately  $5 
million  in  grant/cooperative  agreement 
hinds  available  for  FY  2003-2004 
pollution  prevention  activities.  The 
Agency  has  delegated  grant  making 
authority  to  the  EPA  regional  offices. 
EPA  regional  offices  are  responsible  for 
the  solicitation  of  interest  and  the 
screening  of  proposals.  The  Agency 
reserves  the  right  to  reject  all  initial 
proposals  and  make  no  awards. 

In  addition  to  the  statutory  criteria 
discussed  in  Unit  II.,  all  applicants  must 
address  all  five  of  the  national  program 
criteria  listed  in  Unit  VI.B.2.  EPA 
invites  applicants  to  submit  proposals 
that  make  the  case  for  how  their  work 
will  address  P2  priorities  on  the 
national.  Tribal,  regional,  and  State 
level.  Interested  applicants  should 
contact  their  EPA  Regional  Pollution 
Prevention  Coordinator,  listed  in  Unit 
X.  for  more  information. 

The  2003  Pollution  Prevention  Grant 
Guidance  is  located  at  http:// 
www.epa.gov/p2/grants/ppis/ppis.htm. 

TV.  Catalogue  of  Federal  Domestic 
Assistance 

The  number  assigned  to  the  P2  grant 
program  in  the  Catalogue  of.Federal 
Domestic  Assistance  is  66.708  (formerly 
66.900). 

V.  Matching  Requirements 

States,  Tribes,  and  Intertribal 
Consortia  recipients  of  P2  grants  under 
section  6605  of  the  PPA  must  provide  at 
least  50%  of  the  total  allowable  project 
cost.  For  exaunple,  the  Federal 
Government  will  provide  half  of  the 
total  allowable  cost  of  the  project,  and 
the  recipient  will  provide  the  other  half. 
Recipients  may  meet  the  match 
requirements  by  allowable  costs 
incurred  by  the  grantee  (often  referred  to 
as  "in-kind  goods  or  services")  or  the 
value  of  third  party  in-kind 
contributions  consistent  with  40  CFR 
31 .24.  If  a  Tribe  or  Intertribal 
Consortium  is  selected  for  award  of  a  P2 
grant  and  the  Tribe  includes  the  funds 
in  a  Performance  Partnership  Grant 
awarded  under  40  CFR  part  35.  subpart 
B.  the  required  Tribal  match  for  the 
Pollution  Prevention  portion  of  the  P2 
grant  will  be  reduced  to  5%  of  the 


allowable  Pollution  Prevention  project 
cost  for  the  first  2  years  of  the  P2  grant. 

VI.  EligibUity 

A.  Applicants 

Eligible  applicants  for  purposes  of 
funding  under  this  program  include  the 
50  States,  the  District  of  Columbia,  the 
U.S.  Virgin  Islands,  the  Commonwealth 
of  Puerto  Rico,  any  territory  of  or 
possession  of  the  United  States,  any 
agency  or  instrumentality  of  a  State 
including  State  universities,  and  Indian 
tribes  that  meet  the  requirement  for 
treatment  in  a  maimer  similar  to  a  state 
at  40  CFR  35.663  and  Intertribal 
Consortia  that  meet  the  requirements  at 
40  CFR  35.504.  Local  governments, 
private  imiversities,  private  nonprofit, 
private  businesses,  and  individuals  are 
not  eUgible  for  funding.  Eligible 
applicants  are  encouraged  to  estabUsh 
partnerships  with  business  and  other 
enviroimiental  assistance  providers  to 
seamlessly  deliver  pollution  prevention 
assistance.  Successful  applicants  will  be 
those  that  best  meet  the  evaluation 
criteria  in  Unit  VI.B.2.  In  many  cases, 
this  is  likely  to  be  accomplished 
through  partnerships. 

B.  Activities  and  Criteria 

1.  General.  EPA  specifically  seeks  to 
build  pollution  prevention  capabilities 
or  to  test  innovative  pollution 
prevention  approaches  and 
methodologies.  Funds  awarded  under 
the  P2  grant  program  must  be  used  to 
support  pollution  prevention  programs 
that  address  the  transfer  and  reduction 
of  potentially  harmful  pollutants  across 
environmental  media:  Air,  water,  and 
land.  Programs  should  reflect 
comprehensive  and  coordinated 
pollution  prevention  planning  and 
implementation  efforts. 

2.  National  program  criteria  for  2003. 
This  section  describes  the  five  national 
program  criteria  EPA  will  use  to 
evaluate  proposals  under  the  P2  grant 
program.  In  addition  to  the  statutory 
criteria  and  the  national  program 
criteria,  there  may  be  regionally  specific 
criteria  that  the  proposed  activities  are 
also  required  to  address.  For  more 
information  on  the  EPA  regional 
requirements,  applicants  should  contact 
their  EPA  Regional  Pollution  Prevention 
Coordinator,  listed  in  Unit  X.  As  well  as 
ensuring  that  the  proposed  activities 
meet  EPA's  definition  of  pollution 
prevention,  the  applicant's  proposal 
must  include  how  they  address  the 
following  five  criteria: 

i.  Promote  multimedia  pollution 
prevention.  Applicants  should  identify 
how  projects  will  encourage  source 
reduction  to  actively  prevent  pollution 
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across  environmental  media:  Air.  water 
and  land.  Programs  should  reflect 
comprehensive  and  coordinated 
pollution  prevention  planning  and ;. 
implementation  efforts.  Pollution 
prevention  programs  can  develop 
multimedia  pollution  prevention 
activities  which  provide  technical 
assistance  to  businesses,  institutionalize 
multimedia  pollution  prevention  as  a 
environmental  management  priority,  or 
initiate  demonstration  projects  that  test 
and  support  innovative  pollution 
prevention  approaches  and 
methodologies. 

ii.  Advance  environmental  goals.  EPA 
believes  that  State  and  Tribal  pollution 
prevention  programs  have  a  unique 
opportunity  to  promote  pollution 
prevention,  especially  through  the 
environmental  performance  agreements. 
By  developing  appUcations  that  support 
stated  enviroimiental  goals,  pollution 
prevention  programs  can  help  ensure 
that  States  and  Tribes  achieve  objectives 
through  a  cost-effective  preventive 
approach.  Pollution  prevention 
programs  will  continue  to  be  valuable  to 
top  management  if  they  can  demonstrate 
how  their  actions  will  help  advance 
stated  goals.  EPA  would  like  to  ensure 
that  pollution  prevention  is  integrated 
and  that  the  funds  provide  a  service  that 
supports  each  State's  or  Tribes  strategic 
plan.  EPA  will  not  fund  any  projects 
developed  apart  from  those  included  in 
the  stated  strategic  plans. 

iii.  Promote  accomplishments  within 
State's  environmental  programs.  EPA 
realizes  the  importance  of  being  able  to 
document  the  effectiveness  of  the 
program  back  to  the  affected  media 
office.  EPA  added  this  application 
criteria  to  create  the  necessary  link 
between  the  regulatory  program  and  the 
pollution  prevention  program  activities 
to  ensure  that  the  affected  offices  know 
the  good  work  that  is  being  done  within 
their  sectors/programs/geographic  areas. 
By  periodically  documenting  the 
proposed  activities'  accomplishments, 
grantees  will  help  media  program 
managers  understand  the  benefits  of 
their  delivered  services.  By  creating  this 
positive  feedback  mechanism  to  the 
regulatory  program,  the  grantee  can 
market  their  accomplishments  and  help 
promote  the  sustainability  of  the  P2 

program. 

iv.  Promote  partnerships.  For  the  past 
6  years.  EPA  has  required  P2  grant 
applicants  to  identify  major 
environmental  assistance  providers  in 
their  area  and  to  work  with  these 
organizations  to  educate  businesses  on 
pollution  prevention.  EPA  believes  that 
pollution  prevention  programs  that  do 
not  develop  a  strong  relationship  with 
other  environmental  assistance 


providers  will  face  difficulties  accessing 
State  and  Federal  resources  in  the 
future. 

EP^  continues  to  seek  more 
cooperation  among  State  and  Tribal 
pollution  prevention  programs  and  the 
other  environmental  and  business 
assistance  providers.  These  can  include 
university-based  technical  assistance 
and  cooperative  extension  programs, 
and  other  State-based  assistance 
programs.  Partnerships  are  also 
encouraged  with  regional  and  national 
programs  such  as  the  Pollution 
Prevention  Resource  Exchange  (P2Rx) 
centers.  National  Institute  of  Standards 
and  Technology  (NIST)  programs.  Office 
of  Enforcement  and  Compliance 
Assistance  (OECA)  Compliance 
Assistance  Centers,  EPA's  Small 
Business  Assistance  Programs  (SBAPs). 
etc. 

By  developing  such  partnerships.  EPA 
would  like  to  ensure  that  pollution 
prevention  programs  leverage  this 
outside  expertise.  This  partnership  will 
also  reduce  the  need  for  other 
environmental  assistance  providers  to 
develop  their  own  expertise,  which 
would  result  in  duplication  of  effort. 

V.  Estimate  environmental  impact. 
Applicants  are  requested  to  estimate  the 
environmental  impact  from  their 
proposed  activities.  This  would  be  a 
quantifiable  number  that  provides  an 
estimation  of  waste  reduction  expected. 
Many  of  the  EPA  regional  offices  have 
negotiated  with  their  States  specific 
measurement  structures  which  may 
provide  appropriate  frameworks  for 
estimating  environmental  impact. 

3.  Program  management.  Awards  for 
FY  2003  funds  will  be  managed  through 
the  EPA  regional  offices.  Applicants 
should  contact  their  EPA  Regional 
Pollution  Prevention  Coordinator,  listed 
in  Unit  X.  or  view  the  2003  Pollution 
Prevention  Grant  Guidance  located  at 
h  ttp  ://www.  epa  .gov/ p2 /gran  ts/ppis/ 
ppis.htm  to  obtain  specific  regional 
requirements  and  deadlines  for 
submitting  proposals.  National  funding 
decisions  will  be  made  by  June  2003. 

Vn.  Proposal  Narrative  Format 

The  proposed  work  plan  must  meet 
the  requirements  for  an  approvable 
work  plan  at  40  CFR  35.107  or  35.507. 

Vm.  Applicable  Regulations 

State  applicants  and  recipients  of  P2 
grants  are  subject  to  the  requirements  of 
40  CFR  parts  31  and  35.  subpart  A. 
Tribal  and  Intertribal  Consortia 
applicants  and  recipients  of  P2  grants 
are  subject  to  the  requirements  of  40 
CFR  parts  31  and  35.  subpart  B. 


IX.  Reporting 

The  work  plans  and  reporting  must  be 
consistent  with  the  requirements  of  40 
CFR  35.107.  35.115,  35.507,  and  35.515. 

The  grantee,  along  with  the  Regional 
Project  Officer,  will  develop  a  process 
for  jointly  evaluating  and  reporting 
progress  and  accomplishments  imder 
the  work  plan  (see  40  CFR  35.115  and 
35.515).  A  description  of  the  evaluation 
process  and  a  reporting  schedule  must 
be  included  in  the  work  plan  (see  40 
CFR  35.107(h)(2)(iv)  and 
35.507(b)(2)(iv)). 

The  evaluation  process  must  provide 
for: 

1.  A  discussion  of  accomplishments 
as  measured  against  work  plan 
commitments. 

2.  A  discussion  of  the  cumulative 
effectiveness  of  the  work  performed 
under  all  work  plan  components. 

3.  A  discussion  of  existing  and 
potential  problem  areas. 

4.  Suggestions  for  improvement, 
including,  where  feasible,  schedules  for 
making  improvements. 

EPA's  Pollution  Prevention  Division 
has  created  an  optional  progress  report 
format  to  facilitate  national  reporting  on 
status  of  P2  grant  activities.  A  copy  of 
the  report  format  is  included  in  the 
grant  guidance  located  on  the  P2  Grani 
Program  Web  site  {http://www.epa.gov/ 
p2/grants/ppis/ppis.htm).  This  progress 
report  format  is  not  required  but  has 
been  used  in  several  States  for  the  past 
year. 


X.  Regional  Pollution  Prevention 
Coordinators 

Region  I:  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont)  Rob  Guillemin.  1 
Congress  St.  (SPP),  Boston,  MA  02203; 
telephone  number:  (617)  918-1814  or 
(617)  918-1841;  e-mail  address: 
guillemin.robert@epa.gov. 

Region  II:  (New  Jersey,  New  York. 
Puerto  Rico,  Virgin  Islands)  Tristen 
Gillespie  (SPMMB),  290  Broadway,  25th 
Floor,  New  York,  NY  10007;  telephone 
number:  (212)  637-3753;  e-mail  address: 
gillespie.tristen@epa.gov. 

Region  III:  (Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania. 
Virginia.  West  Virginia)  Loraa 
Rosenberg  (3E100),  1650  Arch  St., 
Philadelphia  PA  19103-2029;  telephone 
number:  (215)  814-5389;  e-mail  address: 
rosenberg.loma@epa.gov. 

Region  IV:  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee)  Dan  Ahem, 
Atlanta  Federal  Center.  61  Forsyth  St.. 
SW.,  Atlanta,  GA  30303;  telephone 
number:  (404)  562-9028;  e-mail  address: 
ahem.dan@epa.gov. 
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Region  V:  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin)  Phil 
Kaplan  (DW-8J).  77  West  Jackson  Blvd., 
Chicago,  IL  60604-3590;  telephone 
number:  (312)  353-4669;  e-mail  address: 
kaplan  .phil@epa  .gov. 

Region  VI:  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas)  Eli  Martinez 
(6EN-XP),  1445  Ross  Ave.,  12th  Floor, 
Suite  1200,  Dallas,  TX  75202;  telephone 
number:  (214)  665-2119;  e-mail  address: 
martmez.eli@epa.gov. 

Region  VII:  (Iowa,  Kansas,  Missouri, 
Nebraska)  Gary  Bertram  (ARTD/TSPP), 
901  N  5th  St.,  Kansas  City,  KS  66101; 
telephone  nimiber:  (913)  551-7533;  e- 
mail  address:  bertram.gaiy®epa.gov. 

Region  VIII:  (Colorado,  Montana, 
North  Dakota,  South  Dakota,  Utah. 
Wyoming)  Linda  Walters  (8P-P3T),  999 
18th  St.,  Suite  300,  Denver,  CO  80202- 
2405:  telephone  number:  (303)  312- 
6385,  e-mail  address: 
walters.lmda@epa.gov. 

Region  IX:  (American  Samoa, 
Arizona,  California,  Guam,  Hawaii. 
Nevada)  Leif  Magnuson  {WST-7),  75 
Hawthorne  Ave..  San  Francisco,  CA 
94105;  telephone  niunber:  (415)  972- 
3286;  e-mail  address: 
magn  uson .  leif@epa  .gov. 

Region  X:  (Alaska,  Idaho,  Oregon, 
Washington)  Carolyn  Gangmark,  01- 
085,  1200  Sixth  Ave.,  Seattle,  WA 
98101;  telephone  number:  (206)  553- 
4072;  e-mail  address: 
gangmaTk.carolyn@epa.gov. 

XI.  Congressional  Review  Act 

Grant  solicitations  such  as  this  are 
considered  rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

Environmental  protection,  Grants, 
Pollution  prevention. 


Dated:  February  26.  2003. 
Stephen  L.  Johnson, 

Assistant  Administrator,  Office  of  Prevention, 

Pesticides,  and  Toxic  Substances. 

[PR  Doc.  03-5621  Filed  3-7-03;  8:45  am] 

BMJJNG  CODE  6S60-M-S 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  ttie 
Sub-Saharan  Africa  Advisory 
Committee  (SAAC)  of  the  Export- 
Import  Bank  of  the  United  States 
(Export-Import  Bank) 

summary:  The  Sub-Saharan  Afirica 
Advisory  Committee  was  established  by 
Public  Law  105-121,  November  26. 
1997,  to  advise  the  Board  of  Directors  on 
the  development  and  implementation  of 
policies  and  programs  designed  to 
support  the  expansion  of  the  Bank's 
financial  commitments  in  Sub-Saharan 
Africa  under  the  loan,  guarantee  and 
insurance  programs  of  the  Bank. 
Further,  the  committee  shall  make 
recommendations  on  how  the  Bank  can 
facilitate  greater  support  by  U.S. 
commercial  banks  for  trade  with  Sub- 
Saharan  Africa. 

Time  and  Place:  Wednesday,  March 
26.  2003.  at  9:30  a.m.  to  12:30  p.m.  The 
meeting  will  be  held  at  the  Export- 
Import  Bank  in  Room  1143,  811 
Vermont  Avenue,  NW..  Washington,  DC 
20571. 

Agenda:  This  meeting  will  focus  on 
improving  deal  flow  for  transactions  in 
Sub-Saharan  Africa.  SAAC  members 
and  the  Bank  staff  will  discuss  previous 
•committee  recommendations  and  the 
industry-specific  experience  of 
particular  SAAC  members. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  sAer  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  March  21,  2003,  Teri  Stumpf,  Room 
1215,  811  Vermont  Avenue,  NW., 
Washington.  DC  20571.  Voice:  (202) 
565-3502  or  TDD  (202)  565-3377. 

FURTHER  information:  For  further 
information,  contact  Teri  Sttmipf,  Room 
1215,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571,  (202)  565-3502. 

Peter  B.  Saba, 

General  Counsel. 

[FR  Doc.  03-5640  Filed  3-7-03;  8:45  am) 

BILLING  cooe  asw-oi-M 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting  Notice; 
Announcing  an  Open  Meeting  of  the 
Board  and  a  Public  Hearing  on 
Business  Objectives  and  Practices  of 
Federal  Home  Loan  Bank  Unsecured 
Lending 

TIME  AND  DATE:  The  meeting  of  the  Board 
of  Directors  is  scheduled  to  begin  at  2 
pm  on  Wednesday,  March  12,  2003.  The 
public  hearing  will  take  place 
immediately  following  the  Board  of 
Directors  meeting. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 

STATUS:  The  entire  meeting  and  the 
public  hearing  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

1.  At  the  meeting  of  the  Board  of 
Directors: 

•  Appointments  to  the  Office  of 
Finance.  Part  985  of  the  Federal 
Housing  Finance  Board  regulations 
requires  the  agency  to  appoint  the 
members  of  the  Office  of  Finance  board 
of  directors  (12  CFR  985.7). 

•  Appointment  of  Federal  Home  Loan 
Bank  Directors.  Section  7  of  the  Federal 
Home  Loan  Bank  Act  (12  U.S.C.  1427) 
requires  the  Federal  Housing  Finance 
Board  to  appoint  public  interest 
directors  to  the  boards  of  directors  of  the 
Federal  Home  Loan  Banks. 

•  Financial  Expertise  Requirements 
for  Certain  Federal  Home  Loan  Bank 
Appointed  Directors.  Consideration  of  a 
proposed  rule  to  ensure  that  at  least  one 
appointive  director  serving  on  the  board 
of  directors  of  each  Federal  Home  Loan 
Bank  has  financial  expertise. 

•  Delegation  of  Authority  to  the 
Chairperson  of  the  Board  of  Directors  of 
the  Federal  Housing  Finance  Board. 
Consideration  of  a  resolution  setting 
forth  the  sense  of  the  Board  of  Directors 
about  the  delegation  to  the  Chairperson. 

2.  At  the  hearing: 

Business  Objectives  and  Practices  of 
Federal  Home  Loan  Bank  Unsecuj^d 
Lending. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mary  H.  Gottlieb.  Paralegal  Specialist, 
Office  of  General  Coimsel,  by  telephone 
at  202/408-2826  or  by  electronic  mail  at 
gottliebm@fhfb.gov. 

Dated:  March  5, 2003. 

By  the  Federal  Housing  Finance  Board. 
Arnold  Intrater, 
General  Counsel. 

(FR  Doc.  03-5674  Filed  3-5-03;  5:08  pm) 
BILLINO  CODE  e7a»-01-r 
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GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  hk>.  3090-0274] 

Art  In  Architecture  Program  National 
Artist  Registry 

agency:  Public  Buildings  Service,  GSA. 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
regarding  the  Art  in  Architecture 
Program  national  artist  registry  form. 

The  Art  in  Architecture  Program  is 
the  result  of  a  policy  decision  made  in 
January  1963  by  GSA  Administrator, 
Bernard  L.  Boudin,  who  had  served  on 
the  Ad  Hoc  Committee  on  Federal 
Office  Space  in  1961-62. 

The  program  has  been  modified  over 
the  years,  most  recently  in  1996  when 
a  renewed  focus  on  commissioning 
works  of  art  that  are  an  integral  part  of 
the  building's  architecture  and  adjacent 
landscape  was  instituted.  The  program 
continues  to  commission  works  of  art 
bom  living  American  artists.  One  half  of 
one  percent  of  the  estimated 
construction  cost  of  new  or  substantially 
renovated  Federal  buildings  and  U.S. 
courthouses  is  allocated  for 
commissioning  works  of  art. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  and  whether  it 
will  have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assimiptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected. 
DATES:  Submit  comments  on  or  before: 
May  9.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Harrison,  Public  Buildings 
Service,  Office  of  the  Chief  Architect, 
Art  in  Architecture,  Room  3341, 1800  F 
Street,  NW.,  Washington,  DC  20405. 
ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  Regulatory  and  Federal 
Assistance  Publications  Division, 
General  Services  Administration  (MVA), 
Room  4035, 1800  F  Street.  NW., 
Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

The  Art  in  Architecture  Program 
actively  seeks  to  commission  works 
from  the  full  spectrum  of  American 
artists,  and  strives  to  promote  new 
media  and  inventive  solutions  for 
public  art.  The  GSA  Form  7437,  Art  in 
Architectvu«  Program  National  Artist 
Registry  will  be  used  to  collect 
information  from  artists  across  the    . 
coimtry  to  participate  and  to  be 
considered  for  commissions. 

B.  Annual  Reporting  Burden 

Respondents:  360. 

Responses  Per  Respondent:  1 . 

Hours  Per  Response:  .25. 

Total  Burden  Hours:  90. 

Obtaining  copies  of  proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  docimients  from 
the  General  Services  Administration, 
Regulatory  and  Federal  Assistance 
Pubhcations  Division  (MVA),  1800  F 
Street,  NW.,  Room  4035,  Washington, 
DC  20405,  telephone  (202)  208-7312. 
Please  cite  OMB  Control  No.  3090-0274. 
Art  in  Architecture  Program  National 
Artist  Registry,  in  all  correspondence. 

Dated:  January  27,  2003. 
Michael  W.  Carieton. 

Chief  Information  Officer. 

[FR  Doc.  03-5531  Filed  3-7-03;  8:45  am] 

BMJJNG  COOE  6a2»-23-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[Program  Announcement  03029] 

Intervention  Resear^  Grants  To 
Promote  the  Health  of  People  WKh 
Disabilities;  Notice  of  Avallabnity  of 
Funds 

Application  Deadline:  May  13,  2003. 

A.  Authority  and  Catalog  of  Federal 
Demestic  Assistance  Number 

This  program  is  authorized  under 
section  301  and  317(C)  of  the  Public 
Health  Service  Act.  (42  U.S.C.  241  and 
247b-4,  as  amended).  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.184. 

B.  Purpoee 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
research  grant  funds  for  intervention 
research  directed  to  implementing 
health  promotion  programs  for  people 
with  disabilities.  This  announcement  is 
related  to  the  "Healthy  People  2010" 


focus  area  of  Disability  and  Secondary 
Conditions. 

The  purpose  of  this  program  is  to 
support  research  to  develop,  implement 
and  measure  the  effectiveness  of 
interventions  that  promote  the  health 
and  wellness  of  people  with  disabilities 
and  prevent  secondary  conditions.  For 
the  purpose  of  this  announcement, 
disability  is  defined  as  a  physical  or 
cognitive  limitation  in  a  major  lifie 
activity(ies).  For  the  purpose  of  this 
annoimcement,  healUi  promotion  will 
be  defined  as  the  process  of  enabUng 
people  to  increase  control  over,  and  to 
improve  their  health. 

Measurable  outcomes  of  the  program 
must  be  in  alignment  with  the  following 
performance  goal  of  the  National  Center 
on  Birth  Defects  and  Developmental 
Disabilities:  Monitor,  characterize,  and 
improve  the  health  status  of  Americans 
with  disabilities. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  technical  schools,  research 
institutions,  hospitals,  other  public  and 
private  nonprofit  organizations, 
community-based  organizations,  faith- 
based  organizations,  state  and  local 
governments  or  their  bona  fide  agents, 
including  the  District  of  Colimibia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  RepubUc  of 
Palau'  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Title  2  of  the  United  SUtes  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds:  Approximately 
$2,275,000  will  be  available  in  FY  2003 
to  fund  an  estimated  seven  awards.  It  is 
expected  that  the  average  award  will  be 
$325,000,  ranging  from  $310,000  to 
$340,000.  The  maximum  funding  level 
per  year  will  not  exceed  $340,000, 
including  both  direct  and  indirect  costs. 
AppUcations  that  exceed  the  funding 
cap  of  $340,000  will  be  excluded  from 
the  competition  and  returned  to  the 
applicant  without  review. 

In  addition  to  the  above,  one  award 
will  be  made  to  an  applicant  whose 
intervention  targets  populations  with 
limb  loss  or  limb  absence.  This  award 
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will  have  a  budget  ceiling  of  $450,000. 
including  both  direct  and  indirect  costs. 
Applications  for  limb  loss  intervention 
research  that  exceed  the  funding  cap  of 
$450,000  will  be  excluded  from  the 
competition  and  returned  to  the 
applicant  without  review. 

ft  is  anticipated  that  awards  will  begin 
on  or  before  September  1.  2003,  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  three  years.  Funding 
estimates  are  subject  to  change. 
Continuation  awards  within  an 
approved  project  period  will  be  based 
on  satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 

Applicants  may  submit  more  than  one 
application  under  the  selections 
available  for  intervention  research 
targeting  populations  of  people  with 
disabilities.  However,  given  the  limited 
funds  available  under  this 
announcement,  no  applicant  nor  an 
applicant's  parent  organization  will 
receive  more  than  one  award. 

Use  of  Funds:  Grant  funds  may  be 
used  to  support  personnel  services, 
supplies,  equipment,  travel, 
subcontracts,  and  other  services  directly 
related  to  project  activities  consistent 
with  the  approved  scope  of  work. 
Project  funds  cannot  be  used  to 
supplant  other  available  applicant  or 
collaborating  agency  funds,  for 
construction,  for  lease  or  purchase  of 
facilities  or  space,  or  for  patient  care. 
Project  funds  cannot  be  used  for 
individualized  preventive  measures 
(direct  patient  support)  such  as  for 
wheelchairs,  medical  appliances,  or 
assistive  technology  unless  specifically 
approved  by  the  funding  agency. 

Each  year,  applicants  should  budget 
travel  funds  for  two  staff  members  to 
attend  a  three  day  workshop  in  Atlanta 
to  review  the  collective  performance  of 
funded  projects;  and  for  two  staH 
members  to  participate  in  a  four  day 
national  conference/meeting  of 
relevance  to  the  project. 

Given  the  availability  of  other  Federal 
resources  for  that  purpose,  grant  funds 
under  this  annoiincement  cannot  be 
used  for  intervention  research  directed 
at  people  with  a  "Diagnostic  and 
Statistical  Manual  of  Mental  Disorders" 
(DSM  rV)  primary  diagnosis  of  mental 
illness,  allthough  such  impairments  [e.g., 
depression,  adjustment  reaction, 
anxiety)  can  be  considered  as  secondary 
conditions  as  part  of  the  intervention 
research. 

Funding  Preferences:  As  determined 
by  the  quality  and  ranking  of  the 
applications  received,  CDC  plans  to 
support  research  projects  baised  on:  (a) 
The  programmatic  interest  areas  listed 
in  the  announcement;  (b)  race.  age. 


gender  and  ethnic  diversity  of  the 
populations  to  be  included  within  the 
study  groups;  (c)  geographical 
distribution;  and  (d)  urban/rural 
distinctions. 

Recipient  Financial  Participation: 
Although  matching  funds  are  not  a 
requirement  under  this  announcement, 
applicants  are  encouraged  to  seek 
additional  funds  to  support  project 
activities.  Applicants  should  document 
the  source  and  amount  of  financial 
support,  including  in-kind 
contributions.  Such  letters  of  financial 
commitment  as  well  as  additional 
correspondence  citing  specific  areas  of 
project  collaborations  should  be 
included  in  the  application  Appendix. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  grantee 
will  be  responsible  for  the  following 
activities: 

1.  Confirm  the  basis  for  study 
participant  selection  and  the 
mechanisms  in  place  to  access  this 
group(s);  finalize  the  location/sites  of 
the  study:  and  engage  and  impact  the 
target  population  selected  for 
interventions  over  the  full  course  of  the 
project. 

2.  Implement  the  proposed  research' 
methods  including  study  instnmients, 
questionnaires,  protocols,  and  expected 
outcome  measures;  and  address  the 
expected  applicability  of  research 
findings  to  the  intended  population. 

3.  Institute  the  work  plan  based  on  the 
major  actions  (measurable  goals  and 
objectives)  required  to  conduct  and 
complete  the  project  with  specific 
timelines  and  action  steps  for  attaining 
all  work  plan  and  performance 
outcomes. 

4.  Undertake  major  activities  as 
identified  to  be  performed  by  key  staff, 
sustain  management  oversight  for  all 
components  of  the  project,  and  sustain 
a  viable  organizational  structure  to 
assure  optimal  performance. 

5.  Measure  the  effects  of  the  proposed 
collaborations  and  outline  the  project's 
relationship  to  other  programs 
underway  or  recently  completed. 

6.  Account  for  the  expected  outcomes 
of  the  intervention  and  how  the  overall 
effectiveness  of  the  project  will  be 
measured;  including  methods  for 
detecting  meaningful  changes  in 
outcomes  of  interest  such  as  improved 
health,  reductions  in  health  disparities, 
and  fewer  or  less  severe  secondary 
conditions  among  the  targeted 
populations. 

7.  Catalog  effective  communication 
channels  and  announce  best  formats  for 
disseminating  results  to  specific  and 
general  audiences  including:  persons 


with  disabilities,  caregivers,  disability 
service  organizations,  advocacy  groups, 
public  hbalth  organizations, 
governmental  agencies,  non- 
governmental organizations, 
researchers,  and  the  general  public. 

Programmatic  Interests:  The  CDC  is 
interested  in  funding  interventions  that 
address  the  health  of  people  with 
disabilities  across  the  lifespan.  CDC 
encourages  the  development  of 
interventions  and/or  the  modification  of 
existing  programs  shown  to  be  effective 
in  the  general  population.  Research 
should  include  interventions  that 
address  objectives  identified  in 
"Healthy  People  2010."  for  which 
people  with  disabilities  demonstrate 
disparities  in  health.  The  leading  health 
indicators  reflect  the  major  public 
health  concerns  in  the  United  States  and 
were  chosen  based  on  their  ability  to 
motivate  action,  the  availability  of  data 
to  measure  their  progress,  and  their 
relevance  as  broad  public  health  issues. 
Within  the  descriptions  of  the  leading 
health  indicators  contained  in  "Healthy 
People  2010."  CDC  is  interested  in 
projects  that  address  physical  activity, 
overweight  and  obesity,  depression, 
violence,  and  access  to  quality  health 
care  services. 

Specific  populations  of  people  with 
disabilities  targeted  for  health 
promotion  interventions  should  be 
appropriately  justified.  Interventions 
may  be  targeted  at  the  individual,  group 
or  system  level.  Applicants  may  foctis 
on  multiple  and/or  common  functional 
categories  such  as  people  with  mobility 
limitations,  sensory,  commimication,  or 
developmental  disabilities.  Applicants 
must  focus  on  at  least  two  or  more 
underlying  etiologies  within  the 
population  of  people  with  disabilities 
selected  for  intervention. 

Applicants  are  encouraged  to 
collaborate  with  existing  programs  that 
have  experience  conducting  effective 
interventions  in  the  areas  of  interest.  In 
addition,  applicants  are  strongly 
encouraged  to  include  people  with 
disabilities  in  all  phases  of  research 
planning  and  implementation. 

Applicants  should  pilot,  implement, 
and  evaluate  innovative  health 
promotion  interventions  that  have  the 
potential  for  application  and/or 
replication  in  other  settings  (e.g..  local 
and  state  health  departments,  disability 
and  voluntary  organizations)  beyond 
what  is  developed  within  the  controlled 
research  environment. 

F.  Content 

Letter  of  Intent:  A  letter  of  intent  (LOI) 
is  requested  for  this  program.  The  LOI 
should  identify  the  program 
announcement  nimiber  and  the 
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proposed  project  director.  The  LOI 
should  be  no  more  than  three  pages, 
double  spaced,  printed  on  one  side, 
with  one  inch  margins,  and  unreduced 
12-point  font.  It  should  describe  the 
intent  of  the  proposed  intervention,  the 
target  population,  and  describe  those 
activities  and  collaborations  already  in 
place  to  fully  meet  the  requirements  of 
the  armoimcement.  The  LOI  will  be 
used  to  determine  the  level  of  interest 
in  the  announcement,  and  assist  CDC  in 
the  planniiig  for  the  conduct  of  the 
application  review  process. 

Applications:  The  PHS  398  grant 
application  form  requires  the  applicant 
to  enter  the  project  title  on  page  1  (Form 
AA.  "face  page")  and  the  project 
description  (abstract)  on  page  2  (Form 
BB).  Applicants  must  also  submit  a 
separate  typed  sunmiary  of  their 
proposal  consisting  of  no  more  than  two 
single-spaced  pages.  Applicants  must 
include  a  table  of  contents  for  the 
project  narrative  and  related 
attachments. 

The  main  body  of  the  application 
narrative  should  not  exceed  35  double- 
spaced  pages.  Please  note  that  this 
maximum  number  of  pages  allowed 
exceeds  the  maximum  number  of  pages 
(25  pages)  indicated  in  the  PHS  398 
grant  application  form  (Form  CC. 
"Research  Grant  Table  of  Contents".) 
The  budget  justification  and 
biographical  sketch  sections  do  not 
count  toward  the  maximum  page  limit. 
Pages  must  be  numbered  and  printed  on 
only  one  side  of  the  page. 

All  material  must  he  typewritten,  with 
10  characters  per  inch  type  (12-point 
font)  on  8V2  inch  by  11  inch  white  paper 
virith  one  inch  margins,  headers  and 
footers  (except  for  applicant-produced 
forms  such  as  organizational  charts, 
graphs  and  tables,  etc.)  Applications 
must  be  held  together  only  by  rubber 
bands  or  metal  clips,  and  not  bound 
together  in  any  other  way.  Attachments 
to  the  application  should  be  held  to  a 
minimum  in  keeping  to  those  items 
required  or  referenced  by  this 
announcement. 

Within  the  application  narrative, 
present  the  rationale  for  the  proposed 
research,  and  explain  the  public  health 
and  scientific  importance  of  the  study. 
In  the  context  of  previous  studies, 
describe  the  contribution  this  research 
will  make  and  how  the  conduct  of  this 
intervention  research  will  achieve  the 
stated  purpose  of  this  Announcement. 
In  addition,  address  and  defend  the 
choice  of  the  leading  health  indicator  of 
interest  and  the  proposed  intervention, 
including  a  statement  of  the  main 
purpose/goal  of  the  intervention. 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 


Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
appUcation  will  be  evaluated  according 
to  the  criteria  listed  in  those  sections  of 
this  announcement,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission:  On 
or  before  April  10,  2003.  submit  the  LOI 
to  the  Senior  Project  Officer  identified 
in  the  "Where  to  Obtain  Additional 
Information"  section  of  this 
Aimouncement. 

Application  Forms:  Submit  the  signed 
original  and  two  copies  of  PHS-398  NIH 
Form  (OMB  Number  0925-0001)  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS-398.  Forms 
are  available  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

U  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address: 
The  application  must  be  received  by  4 
p.m.  eastern  time  on  May  13.  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#  03029, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  2920  Brandywine  Road.  Atlanta. 
Georgia  30341-4146. 

Forms  may  not  be  submitted 
electronically. 

CDC  Acknowledgment  of  Application 
Receipt:  A  postcard  will  be  mailed  by 
PGO-TIM  notifying  you  that  CDC  has 
received  your  application. 

Deadline:  Letters  of  intent  and 
applications  will  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  eastern  time  on 
the  deadline  date.  Applicants  sending 
applications  by  the  United  States  Postal 
Service  or  commercial  dehvery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to:  (1)  Carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time;  or  (2)  significant  weather  delays  or 
natm-al  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  returned. 
Applicants  will  be  notified  of  their 


failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  that  vnll  demonstrate  the 
effectiveness  of  the  proposed 
intervention.  Measures  of  effectiveness 
must  relate  to  the  performance  goal 
stated  in  section  "B.  Purpose"  of  this 
aimouncement.  Measures  must  also  be 
objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
measures  of  effectiveness  shall  be 
submitted  with  the  application  and    < 
shall  be  an  element  of  evaluation. 

Applications  will  be  reviewed  by  CDC 
staff  for  completeness  and 
responsiveness  as  outlined  under  the 
previous  heading.  Program 
Requirements.  Incomplete  applications 
and  applications  that  are  non- 
responsive  will  be  returned  to  the 
applicant  without  further  consideration. 

AppUcations  which  are  complete  and 
responsive  will  be  subjected  to-a 
preliminary  evaluation  (triage)  by  a 
Special  Emphasis  Panel  (SEP)  to 
determine  if  the  application  is  of 
sufficient  technical  and  scientific  merit 
to  warrant  further  review  by  the  SEP. 
Applications  that  are  determined  to  be 
non-competitive  will  not  be  considered, 
and  the  SEP  will  promptly  notify  the 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organization.  Applications  then 
determined  to  be  competitive  will  be  ^ 
evaluated  by  a  dual  review  process. . 

Awards  will  be  made  based  on 
priority  scores  assigned  to  applications 
by  the  SEP,  programmatic  priorities, 
needs  as  determined  by  a  secondary 
review  committee,  and  the  availability 
of  funds. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria.  It  is  suggested  that  applications 
be  organized  to  be  compatible  with  the 
evaluation  criteria,  as  that  is  the  process 
by  which  the  review  committee  will 
assess  the  quality  of  the  applications. 

All  criteria  (Background/ 
Understanding  of  Need.  Research 
Approach ,  Investigators/Collaborators/ 
Management  Plans,  and  Evaluation)  are 
of  equal  importance,  however  an 
application  does  not  need  to  be  strong 
in  all  categories  to  be  judged  likely  to 
have  a  major  scientific  impact. 

1 .  Background/Understanding  of  Need 

Evaluation  will  be  based  on: 

a.  Identification  of  the  problem  and 
justification  for  the  study,  including  the 
"Healthy  People  2010"  objective(s)  to  be 
addressed. 

b.  Review  of  the  relevant  literatiu« 
and  discussion  of  the  research 
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foundation  being  utilized  in 
determining  the  proposed  intervention. 

c.  Description  of  the  theoretical 
framework  underlying  the  intervention. 

d.  Description  of  the  study  goals, 
objectives  and/or  hypotheses. 

e.  Intended  use  and  applicability  of 
study  findings 

2.  Research  Approach 

Evaluation  will  be  based  on: 

a.  The  overall  strength  and  feasibility 
of  the  research  design. 

b.  Description  and  justification  of  the 
study  population,  including  case 
definitions,  number  of  participants, 
selection  criteria,  and  methods  for 
recruiting,  enrolling,  and  sustaining 
participation. 

c.  Description  of  the  consent  process, 
including  procedures  for  informing 
participants  about  the  study  and 
methods  for  obtaining  consent. 

d.  A  detailed  description  of  the 
intervention. 

e.  Description  of  all  study 
instnmients,  including  survey 
questionnaires,  and  a  discussion  of  their 
reliability  and  validity. 

f.  Data  handling  and  analysis  plans, 
including  statistical  methodology,  data 
entry,  storage,  and  disposition. 

g.  Plans  for  disseminating  and 
reporting  results  to  multiple  target 
audiences. 

3.  Investigators/CoIIaborators/and 
Management  Plans  Evaluation  Will  Be 
Based  on: 

a.  A  description  of  the  major 
collaborators  and  their  explicit 
contributions  to  project  objectives. 

b.  A  description  of  investigator{s) 
qualifications,  roles,  tasks,  time 
commitments,  and  responsibilities. 

c.  A  detailed  work  plan  with  specific 
time  frames  for  implementation  of  the 
project.  This  includes  the  presentation 
of  overarching  goals  for  the  full  three 
year  project  period  with  a  detailed  work 
plan  outlining  monthly  or  quarterly 
objectives  covering  the  first  two  budget 
years. 

d.  Evidence  that  people  with 
disabilities  will  participate  in  all  phases 
of  the  research. 

4.  Evaluation 

Evaluation  will  be  based  on: 

a.  A  description  of  how  progress  will 
be  monitored  and  evaluated  over  the 
course  of  the  intervention. 

b.  The  extent  to  which  project  goals 
are  attained  and  specific  objectives 
accomplished. 

c.  A  description  of  expected  outcomes 
and  the  overall  effectiveness  of  the 
intervention.  This  includes  methods  for 
detecting  meaningful  changes  in 


outcomes  of  interest  such  as  improved 
health,  reductions  in  health  disparities, 
and  fewer  or  less  severe  secondary 
conditions  among  the  targeted 
populations. 

a.  A  description  of  the  expected  cost/ 
benefit  of  the  intervention. 

5.  Budget 

This  includes  the  comprehensiveness 
and  adequacy  of  the  applicant's 
proposed  budget  in  relation  to  program 
operations,  collaborations,  and  services; 
the  degree  of  cost-sharing;  and  the 
extent  to  which  the  budget  is 
reasonable,  clearly  justified,  accurate, 
and  consistent  with  the  purposes  of  this 
announcement. 

6.  Human  Subjects 

This  includes  the  extent  to  which  the 
application  adequately  addresses  the 
requirements  of  title  45  CFR  part  46  for 
the  protection  of  human  subjects.  If  the 
proposed  project  involves  research  on 
human  participants,  assurance  and 
evidence  must  be  provided  that  the 
project  will  be  subject  to  initial  and 
continuous  reviews  by  an  appropriate 
institutional  review  board.  Does  the 
applicant  adequately  address  the 
requirements  of  45  CFR  part  46  for  the 
protection  of  himian  subjects? 

7.  The  Degree  to  Which  the  Applicant 
Has  Met  the  CDC  Policy  Requirements 
Regarding  the  Inclusion  of  Women, 
Ethnic  Minorities,  and  Racial  Groups  in 
the  Proposed  Research 

This  includes:  The  proposed  plan  for 
the  inclusion  of  racial  ethnic  minority 
populations  and  both  sexes  for 
appropriate  representation;  the 
proposed  justification  when 
representation  is  limited  or  absent;  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  and  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  witll  original  plus  two 
copies  of: 

1.  Progress  Report  for  a  PHS  Research 
Grant  (form  PHS-2590  found  on  the 
CDC  Web  site),  no  less  than  90  days 
before  the  end  of  the  budget  period  (date 
to  be  determined  at  time  of  award). 

A.  The  progress  report  should 
represent  the  accomplishments  of  the 
project  during  the  reporting  period.  You 
do  not  need  to  limit  the  progress  report 
to  two  pages  as  specified  in  the  standard 


PHS-2590  form  instructions  (page  2, 
item  A). 

B.  The  report  should  describe  the 
work  which  has  been  accomplished  to 
date,  please  describe  accomplishments 
in  terms  of  the  specific  aims/timetable. 

C.  List  each  specific  aim  separately 
and  elaborate  on  the  progress  that  has 
been  made  and  where  you  are  in  terms 
of  the  time  schedule. 

D.  Include  a  detailed  budget  with 
justification. 

E.  Include  a  copy  of  your  most  current 
IRB  approval. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  the  Attachinent  in  the 
application  kit. 

AR-l     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic  Minorities 

in  Research 
AR-10    Smoke- Free  Workplace 

Requirements 
AR-11     Heahhy  People  2010 
AR-l  2     Lobbying  Restrictions 
AR-14    Accounting  System  Requirements 
AR-l  5    Proof  of  Non-Profit  Status 
AR-22    Research  Integrity 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  to  Obtain  Additional 
Information 

For  this  and  other  aimouncements, 
the  necessary  applications  and 
associated  forms  can  be  found  on  the 
CDC  home  page  Internet  address: 
http://www.cdc.gov.  Click  on  "Funding" 
then  "Grants  and  Cooperative 
Agreements." 

For  general  questions  about  this 
aimouncement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
Georgia  30341-4146.  Telephone:  (770) 
488-2700. 

For  business  manag'ement  and  budget 
assistance  in  the  states,  contact:  Sheryl 
Heard,  Grants  Management  Specialist, 
Prociu^ment  and  Grants  Office  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Atlanta, 
Georgia  30341-4146.  Telephone:  (770) 
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488-2723.  E-mail  address: 
slh3@cdc.gov. 

For  business  management  and  budget 
assistance  in  the  territories,  contact: 
Charlotte  Flitcraft,  CDC  Procurement 
and  Grants  Office,  2920  Brandywine 
Road,  Atlanta,  GA  30341-4146. 
Telephone:  770-488-2632.  E-mail 
address:  caf5@cdc.gov. 

For  program  technical  assistance, 
contact:  Joseph  B.  Smith,  Senior  Project 
Officer,  National  Center  on  Birth  Defects 
and  Developmental  Disabilities, 
Disability  and  Health  Team,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road  (Mailstop  F-35), 
Atlanta,  Georgia  30333.  Telephone: 
(404)  498-3021.  E-mail  address: 
jos4@cdc.gov. 

Dated:  March  3.  2003. 
Sandra  R.  Manning, 

CGFM.  Director.  Procurement  and  Gmnts 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-5581  Filed  3-7-03;  8:45  am] 

WLUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03019] 

Population-Based  Birth  Defects 
Surveillance  Programs  and  ttie 
Utilization  of  Surveillance  Data  by 
Public  Healtti  Programs;  Notice  of 
Availability  of  Funds 

Application  Deadline:  April  30,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  301,  311  and  317(C)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241,  243,  and  247b-4),  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  developing,  implementing, 
and  improving  state's  birth  defects 
surveillance  data  and  utilizing  the 
surveillance  data  by  other  public  health 
programs.  This  program  addresses  the 
"ilealthy  People  2010"  focus  area  of 
Maternal,  Infant,  and  Child  Health. 

The  purpose  of  the  program  is  to 
support:  (1)  The  development, 
implementation,  expansion,  and 
evaluation  of  state's  population-based 
birth  defects  surveillance  systems;  (2) 


the  development  and  implementation  of 
population-based  programs  to  prevent 
birth  defects;  (3)  the  development  and 
implementation  or  expansion  of 
activities  to  improve  the  access  of 
children  with  birth  defects  to  health 
services  and  early  intervention 
programs;  and  (4)  the  evaluation  of  the 
effectiveness  of  the  referral  activities 
and  the  impact  on  the  affected  children 
and  families. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  on  Birth  Defects  and 
Developmental  DisabiUties: 

•  Improve  the  data  on  the  prevalence 
of  birth  defects  and  developmental 
disabilities. 

.  •  Find  causes  and  risk  factors  for 
birth  defects  and  developmental 
disabilities  in  order  to  develop 
prevention  strategies. , 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  Federally  recognized  Indiem  tribal 
governments. 

Recipients  funded  under  CDC 
Program  Announcement  02011 
(Cooperative  Agreements  for  the 
Development  and  Improvement  of 
Population-Based  Birth  Defect 
Surveillance  Programs  and  the 
Integration  of  Surveillance  Data  with 
Public  Health  Programs)  and  Program 
Announcement  02081  (Centers  for  Birth 
Defects  Research  and  Prevention)  are 
not  eligible.  See  Attachment  I,  as  posted 
on  the  CDC  website,  for  a  list  of  the 
States  currently  funded  imder  these 
program  announcements.  Additionally, 
if  the  applicant  is  not  the  State  health 
agency,  the  applicant  must  provide  a 
letter  from  the  appropriate  State  health 
agency  designating  the  applicant  as  a 
bona  fide  agent.  This  information 
should  be  placed  directly  behind  the 
cover  letter  of  the  application. 
Applications  that  fail  to  submit  the 
evidence  requested  above  will  be 
considered  non-responsive  and  returned 
without  review. 

The  eligible  States  are:  Arizona, 
Coimecticut,  Delaware,  Florida,  Georgia, 
Idaho,  Illinois,  Kansas,  Louisiana, 
Maryland,  Mississippi,  Nebraska, 
Nevada,  New  Jersey,  New  York,  North 
Dakota,  Ohio,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Dakota,  Tennessee, 


Vermont,  Washington,  Wisconsin,  and 
Wyoming. 

Applicants  may  apply  under  one  of 
two  categories: 

Category  1 — States/territories/tribes 
with  no  birth  defects  surveillance 
systems;  or 

Category  2 — States/territories/tribes 
with  ongoing  siuveillance  systems. 

Note:  Title  2  of  the  United  States  Code, 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  tq  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

D.  Availability  of  Funds 

Approximately  $1,900,000  is  available 
in  FY  2003  to  fund  approximately  2-4 
awards  in  Category  1,  and  6-10  awards 
in  Category  2.  It  is  expected  that  the 
awards  will  range  from  $50,000  to 
$250,000.  The  average  award  will  be 
$100,000  for  Category  1  States  and 
$200,000  for  Category  2  States.  The 
awards  will  begin  on  or  about 
September  1,  2003,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Fimding  estimates  may  change. 

Continuation  awards  withm  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds:  These  awards  may  be 
used  for  personnel  services,  equipment, 
travel,  and  other  costs  related  to  project 
activities.  Project  funds  may  not  be  tised 
to  supplant  State  funds  available  for 
birth  defects  smveillance  or  prevention, 
health  care  services,  patient  care,  nor 
construction. 

Award  recipients  agree  to  use 
cooperative  agreement  funds  for  travd 
by  project  staff  selected  by  CDC  to 
participate  in  CDC-sponsored 
workshops,  or  other  called  meetings 
such  as  regional  or  aimual  meetings. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  activities  for  States 
with  no  birth  defects  surveillance 
systems;  or  2.  Recipient  activities  for 
States  with  ongoing  surveillance 
systems;  and  t3X)  will  be  responsible 
for  the  activities  under  3.  CDC  activities. 

1.  Recipient  Activities  for  States  with 
no  birth  defects  surveillance  systems: 

a.  Develop  and  begin  implementation 
of  a  population-based  surveillance 
system  to  ascertain  cases  and  generate 
timely  population-based  data  of  major 
birth  defects  occurring  in  the  State. 

b.  Analyze  and  disseminate  the 
surveillance  data  generated  by  the 
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system  in  a  timely  fashion  including 
rates  and  trends  of  major  birth  defects. 

c.  Develop  and  implement  a  plan  to 
evaluate  the  surveillance  methodology 
used. 

d.  Involve  the  appropriate  partners 
within  the  State,  including  the  State's 
organization  receiving  title  V  Federal 
funds,  to  develop  a  plan  and  begin 
implementation  of  a  birth  defects 
prevention  program  (i.e.,  Neyral  Tube 
Defects  (NTD)  occurrence  prevention). 
Share  results  with  appropriate 
organizations  within  the  State  and  with 
other  States. 

e.  Develop  a  plan  to  evaluate  your 
'  prevention  activities. 

f.  Involve  the  appropriate  partners 
within  the  State  to  develop  a  plan  and 
begin  implementation  of  activities  to 
improve  the  access  of  children  with 
birth  defects  to  comprehensive, 
community-based,  family-centered  care 
[e.g.,  establish  linkages  with  other 
programs  like  Children  with  Special 
Health  Care  Needs). 

g.  Develop  a  plan  to  evaluate  the 
identification  of  and/or  timeliness  of 
referral  to  services  among  eligible 
children  or  families. 

2.  Recipient  Activities  for  States  with 
ongoing  surveillance  systems: 

a.  Broaden  methodologies  and 
approaches  which  will  improve  and 
expand  the  capacity  of  the  existing 
population-based  surveillance  system  to 
ascertain  cases  and  generate  timely 
population-based  data  of  major  birth 
defects  occurring  in  the  State. 

b.  Analyze  and  disseminate  the 
surveillance  data  generated  by  the 
system  in  a  timely  fashion  including 
rates  and  trends  of  major  birth  defects 
(e.g.,  publish  a  report  on  the 
siuveillance  data). 

c.  Evaluate  the  surveillance 
methodology  used. 

d.  Involve  the  appropriate  additional 
partners  within  the  State,  including  the 
State's  organization  receiving  title  V 
Federal  funds,  to  expand  birth  defects 
prevention  programs  (i.e..  Neural  Tube 
Defects  (NTD)  occurrence  prevention). 
Share  results  with  appropriate 
organizations  within  the  State  and  with 
other  States. 

e.  Evaluate  the  prevention  progress. 

f.  Involve  the  appropriate  partners 
within  the  State  to  expand  activities  to 
improve  the  access  of  children  with 
birth  defects  to  comprehensive, 
community-based,  family-centered  care 
(e.g.,  establish  linkages  with  other 
programs  like  Children  with  Special 
Health  Care  Needs). 

g.  Evaluate  the  progress  on  improving 
access  to  services  (e.g.,  identiHcation  of 
children,  and  families  eligible  for 
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services;  evaluate  the  timeliness  of 
referral  to  services). 

h.  Evaluate  the  effectiveness  of  the 
referral  activities  and  the  benefit/impact 
on  the  affected  children  and  families. 

3.  CDC  Activities: 

a.  Provide  technical  assistance  such  as 
presenting  the  need,  benefits,  and 
description  of  a  birth  defects 
surveillance,  prevention,  and 
intervention  program,  reviewing  draft 
legislation,  etc.  to  state  agencies  and 
interested  parties. 

b.  Assist  in  designing,  developing, 
and  evaluating  methodologies  and 
approaches  used  for  population-based 
birth  defects  surveillance.  Discuss  the 
advantages  and  disadvantages  of 
different  case  ascertainment  methods. 

c.  Assist  in  analyzing  surveillance 
data  related  to  birth  defects. 

d.  Assist  in  designing,  developing, 
and  evaluating  plans  for  prevention 
programs. 

e.  Assist  in  designing,  developing, 
and  evaluating  plans  to  improve  the 
access  of  children  with  birth  defects  to 
health  services  and  intervention 
programs. 

f.  Provide  a  reference  point  for  sharing 
regional  and  national  data  and 
information  pertinent  to  the 
surveillance  and  prevention  of  birth 
defects. 

F.  Content 

Letter  of  Intent  (LOI):  A  LOI  is 
requested  for  this  program.  The  Program 
Announcement  title  and  number  must 
appear  in  the  LOI.  The  narrative  should 
be  no  more  than  two,  double-spaced 
pages,  printed  on  one  side,  with  one- 
inch  margins  and  12-point  font.  The  LOI 
will  not  be  used  to  eliminate  potential 
applicants,  but  it  will  enable  CDC  to 
determine  the  level  of  interest  and  plan 
the  review  more  efficiently.  The  LOI 
should  include  the  following 
information:  This  program 
announcement  number;  applicant's 
name  and  address;  project  director's 
name,  phone  number,  and  email; 
identification  of  the  category  for  which 
the  applicant  is  applying  (Category  1  or 
Category  2);  a  brief  description  of  the 
number  of  state-wide  births  and  current 
birth  defect  surveillance  system;  and  a 
brief  description  of  the  planned 
statement  of  work. 

Applications:  The  Program 
Announcement  title  and  number  must 
appear  in  the  application.  Use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 


follow  them  in  describing  the  program 
plan. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
year  objectives  and  activities.  The 
application  must  contain  the  following: 

1.  Cover  Letter:  A  one  page  cover 
letter  should  indicate  whether  the 
applicant  is  applying  for  Category  1  or 
Category  2.  Additionally,  if  the 
applicant  is  not  the  State  health  agency, 
the  applicant  must  provide  a  letter  from 
the  appropriate  State  health  agency 
designating  the  applicant  as  a  bona  fide 
agent.  This  information  should  be 
placed  directly  behind  the  cover  letter 
of  the  application. 

2.  A  one-page,  single-spaced,  typed 
abstract  in  12-point  font  must  be 
submitted  with  the  application.  The 
heading  should  include  the  title  of  the 
grant  program,  project  title, 
organization,  name  and  address,  project 
director  and  telephone  number.  The 
abstract  should  clearly  state  which 
option  the  applicant  is  applying  for: 
Category  1  or  Category  2.  The  abstract 
should  briefly  summarize  the  program 
for  which  funds  are  requested,  the 
activities  to  be  undertaken,  and  the 
applicant's  organization  structure.  The 
abstract  should  precede  the  program 
narrative.  A  table  of  contents  that 
provides  page  numbers  for  each  of  the 
following  sections  should  be  included. 
All  pages  must  be  numbered. 

3.  Narrative:  The  narrative  should  be 
no  more  than  25  double-spaced  pages, 
printed  on  one  side,  with  one-inch 
margins,  and  imreduced  font  (12-point). 
The  required  detailed  budget  and 
detailed  budget  justification  are  not 
considered  to  be  part  of  the  program 
narrative.  The  narrative  should 
specifically  address  item  1.  or  2.  in  the 
"Program  Requirements"  and  should 
contain  the  following  sections: 

a.  Use  of  Surveillance  Data  for 
Prevention  Activities. 

b.  Use  of  Surveillance  Data  for 
Improving  Access  to  Health  Services 
and  Early  Intervention  Programs. 

c.  Impact  on  Population-Based  Birth 
Defects  Surveillance. 

d.  Organizational  and  Program 
Personnel  Capability. 

e.  Understanding  of  the  Public  Health 
Impact  of  Birth  Defects. 

i.  Human  Subjects  Review. 

4.  Budget  and  Budget  Justification — 
Provide  a  detailed  budget  which 
indicates  the  anticipated  costs  for 
personnel,  fringe  benefits,  travel, 
supplies,  contractual,  consultants, 
equipment,  indirect,  and  other  items. 
Please  provide  a  copy  of  the  appropriate 
indirect  rate  agreement  letter  of  cost 
allocation  plan. 
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G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission:  On 
or  before  March  7,  2003,  submit  the  LOI 
to  Larry  Edmonds,  Project  Officer,  at  the 
address  designated  for  programmatic 
technical  assistance  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Application  Forms:  Submit  the 
original  and  two  copies  of  PHS  5161-1 
(OMB  Number  0937-0189).  Forms  are 
available  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
fonninfo.htm.  If  you  do  not  have  access 
to  the  internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and. 
Grants  Office  Technical  Information 
Management  Section  at  telephone 
number  (770)  488-2700.  Application 
forms  can  be  mailed  to  you. 

Submission  Date,  Time,  and  Address: 
The  application  must  be  received  by  4 
p.m.  eastern  time  on  April  30,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA  #03019, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Rd.,  Room  3000, 
Atlanta,  GA  30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgment  of  Application 
Receipt:  A  postcard  will  be  mailed  by 
PGO-TIM,  notifying  you  that  CDC  has 
receivod  your  application. 

Deadline:  Letters  of  intent  and 
applications  will  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  eastern  time  on 
the  deadline  date.  Applicants  sending 
applications  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to:  (1)  carrier  error  (when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time)  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  dociunentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 


cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  section 
"B.  Purpose"  of  this  announcement 
Measures  must  be  objective  and 
quantitative  and  must  measiu«  the 
intended  outcome.  These  measm«s  of 
effectiveness  must  be  submitted  with 
the  application  and  will  be  an  element 
of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  applicant's 
response  to  either  item  1.  or  2.  in  the 
"Program  Requirements"  section. 

1.  Use  of  the  surveillance  data  for 
prevention  activities  (30  points): 

The  extent  to  which  the  applicant 
describes  the  plans  for  using 
surveillance  data  to  develop  and 
implement  or  expand  existing  programs 
to  prevent  birth  defects.  The  current  and 
proposed  activities  evaluated  in  this 
element  are  specific  for  Category  1  and 
Category  2. 

a.  Evaluation  criteria  for  Category  1 
(States  with  no  birth  defects 
surveillance  systems): 

(1)  Ability  to  work  with  appropriate 
partners  in  the  State  (e.g.,  provide  letters 
of  support,  Memorandums  of 
Agreement/Understanding). 

(2)  Plan  for  using  the  surveillance 
data  to  develop  prevention  programs. 

(3)  Plan  for  sharing  surveillance  data 
(e.g.,  personal  identifiers  and  contact 
information)  with  programs  or  agencies 
so  that  children  or  families  can  be 
enrolled  in  prevention  programs. 

(4)  Letter  from  the  State's  organization 
receiving  title  V  Federal  funds  that 
describe  the  data  linkages  and  other 
collaborative  activities  with  the 
applicant. 

b.  Evaluation  criteria  for  Category  2 
(States  with  ongoing  birth  defects 
surveillance  systems): 

(1)  Ability  to  work  vrixh  appropriate 
partners  in  the  State  (e.g.,  provide  letters 
of  support,  Memorandums  of 
Agreement/Understanding) . 

(2)  Use  of  surveillance  data  to  expand 
prevention  programs. 

(3)  Sharing  the  surveillance  data  (e.g., 
personal  identifiers  and  contact 
information)  with  programs  or  agencies 
so  that  children  or  families  are  enrolled 
in  prevention  programs. 

(4)  Evaluation  of  progress  made  in  the 
prevention  of  birth  defects. 

(5)  Letter  fixim  the  State's  organization 
receiving  title  V  Federal  funds  that 
describe  the  data  linlcages  and  other 
collaborative  activities  with  the    ' 
applicant. 

2.  Use  of  surveillance  data  for 
improving  access  to  health  services  and 
early  intervention  programs  (30  points): 

-  Tne  extent  to  which  the  applicant 
describes  the  plans  to  develop  and 


implement  or  expand  existing  activities 
to  improve  the  access  of  children  with 
birth  defects  to  health  services  and  early 
interventions.  The  current  and  proposed 
activities  evaluated  in  this  element  are 
specific  for  Category  1  and  Category  2. 

a.  Evaluation  criteria  for  Category  1 
(States  with  no  birth  defects 
surveillance  systems): 

(1)  Identification  of  appropriate 
programs  within  the  State  for  referral  to 
health  services  (e.g.,  provide  letters  of 
suppott.  Memorandums  of  Agreement/ 
Understanding). 

(2)  Plan  for  linking  programs  or 
developing  other  approaches  to  increase 
identification  of  children  or  families 
eligible  for  health  services. 

(3)  Plan  to  evaluate  the 
implementation  process. 

b.  Evaluation  criteria  for  Category  2 
(States  with  ongoing  birth  defects 
surveillance  systems): 

(1)  Ability  to  integrate  programs 
within  the  State  (e.g.,  provide  letters  of 
support,  Memorandimis  of  Agreement/ 
Understanding,  documentation  of 
nimibers  of  eligible  children  or  families 
referred  for  and  percent  receiving 
services). 

(2)  Improve  and  expand  approaches  to 
increase  identification  of  children  or 
families  eligible  for  health  services. 

(3)  Plan  for  evaluating  the 
effectiveness  of  the  referral  serviges  and 
the  outcomes  of  children  and  families 
who  receive  services. 

3.  Impact  on  population-based  birth 
defects  surveillance  (20  points): 

The  extent  to  which  the  applicant 
describes  the  anticipated  level  of  impact 
this  cooperative  agreement  will  have  on 
birth  defects  surveillance  activities  in 
the  State.  The  current  and  proposed 
activities  evaluated  in  this  element  are 
specific  for  Category  1  and  Category  2. 

a.  Evaluation  criteria  for  Category  1 
(States  with  no  birth  defects 
surveillance  systems): 

(1)  Plans  for  developing  population- 
based  birth  defects  surveillance. 

(2)  Methods  of  case  ascertainment. 

(3)  Timeliness  of  case  ascertainment. 

(4)  Level  of  coverage  of  the 
population. 

(5)  Specific  birth  defects  ascertained. 

(6)  Plans  for  analyzing  and  reporting 
surveillance  data  to  appropriate  State, 
local,  and  Federal  health  officials. 

(7)  Plans  for  evaluating  the 
surveillance  methodology  and  the 
quality  of  the  surveillance  data. 

(8)  The  degree  to  which  the  appficant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 

,  proposed  research.  This  includes: 

(a)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
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ethnic  minority  populations  for 
appropriate  representation. 

(b)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(c)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(d)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

b.  Evaluation  criteria  for  Category  2 
(States  with  ongoing  birth  defects 
surveillance  systems): 

(1)  Ability  to  improve/expand 
population-based  birth  defects 
surveillance. 

(2)  Methods  of  case  ascertainment. 

(3)  Timeliness  of  case  ascertainment. 

(4)  Level  of  coverage  of  the 
population. 

(5)  Specific  birth  defects  ascertained. 

(6)  Analyzing  and  reporting 
surveillance  data  to  appropriate  State, 
local,  and  Federal  health  officials. 

(7)  Evaluating  the  surveillance 
methodology  and  quality  of  the 
surveillance  data. 

(8)  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(a)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(b)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(c)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(d)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

4.  Organizational  and  program 
personnel  capability  (15  points): 

a.  The  extent  to  which  the  applicant 
has  the  experience,  skills,  and  ability  to 
develop  and  improve  birth  defects 
surveillance  and  use  surveillance  data 
to  develop  prevention  programs  and 
improve  access  to  health  services  or 
early  intervention  programs. 

b.  The  adequacy  of  the  present  staff 
and/or  the  capability  to  assemble 
competent  staff  to  either  implement  or 
improve  upon  a  birth  defects 
siuveillance  system  and  develop 
programs  for  prevention  or  improving 
access  to  health  services  and  early      ** 
intervention  programs.  If  it  is  necessary 
to  hire  staff  to  conduct  program 
activities,  provide  plans  for  identifying 


and  hiring  qualified  applicants  on  a 
timely  basis.  Also,  provide  plans  for 
how  work  on  program  activities  will  be 
conducted  prior  to  hiring  necessary 
staff. 

c.  To  the  extent  possible,  the 
applicant  shall  identify  all  current  and 
potential  personnel  who  will  work  on 
this  cooperative  agreement  including 
qualifications  and  specific  experience  as 
it  relates  to  the  requirements  set  forth  in 
this  announcement. 

5.  Applicant's  understanding  of  the 
public  health  impact  of  birth  defects  (5 
points): 

The  extent  to  which  the  applicant  has 
a  clear,  concise  understanding  of  the 
requirements,  objectives,  and  purpose  of 
the  cooperative  agreement.  The  extent  to 
which  the  application  reflects  an 
understanding  of  the  public  health 
impact  of  birth  defects  in  their  State  and 
the  purpose  and  complexities  of  birth 
defects  surveillance  as  it  relates  to  their 
State. 

6.  Human  Subjects  Review  (not 
scored): 

Does  the  application  adequately 
address  the  requirements  of  title  45  CFR 
part  46  for  the  protection  of  human 
subjects?  (Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  are  so 
inadequate  as  to  make  the  entire 
application  unacceptable.) 

7.  Budget  justification  and  adequacy 
of  facilities  (not  scored): 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds.  The  applicant  shall 
describe  and  indicate  the  availability  of 
facilities  and  equipment  necessary  to 
carry  out  this  project. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  interim  progress 
report  will  serve  as  yo\ir  non-competing 
continuation  application  and  must 
include  the  following  elements: 

a.  Ciurent  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Proposed 
Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 


3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annotmcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  II  of  the  program 
aimoimcement  as  posted  on  the  CDC 
website. 

AR-l  Human  Subjects  Requirements 
AR-2  Requirements  for  Inclusion  of  Women 

and  Racial  and  Ethnic  Minorities  in 

Research 
AR-7  Executive  Order  12372  Review 
AR-9  Paperwork  Reduction  Act 

Requirements 
AR-10  Smoke-Free  Workplace  Requirements 
AR-11  Healthy  People  2010 
AR-12  Lobbying  Restrictions 

J,  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  fotmd  on  the 
CDC  website,  Internet  address  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  general  questions  about  this 
annoujicement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Rd.,  Room  3000,  Atlanta, 
GA  30341-4146.  Telephone:  770-488- 
2700. 

For  business  management  and  budget 
assistance,  contact:  Sheryl  L.  Heard, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
Announcement  03019,  2920 
Brandywine  Road.  Atlanta,  GA  30341- 
4146.  Telephone:  (770)  488-2723.  E- 
mail  address:  slh3®cdc.gpv. 

For  business  management  and  budget 
assistance  in  the  territories,  contact: 
Charlotte  Flitcraft,  Grants  Management 
Officer,  CDC  Procurement  and  Grants 
Office,  2920  Brandywine  Road,  Atlanta, 
GA  30341-4146.  Telephone:  (770)  488- 
2632.  E-mail  address:  cafS&cdc.gov. 

For  program  technical  assistance, 
contact:  Larry  D.  Edmonds,  Project 
Officer,  National  Center  on  Birth  Defects 
and  Developmental  Disabilities,  Centers 
for  Disease  Control  and  Prevention, 
4770  Buford  Highway,  NE.,  Atlanta,  GA 
30341-3724.  TelepTione:  (770)  488- 
7171.  E-mail  address:  lde2®cdc.gov. 
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Dated:  March  3,  2003. 
Sandra  R.  Manning, 
CGFM,  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 
(PR  Doc.  03-5584  Filed  3-7-03;  8t45  am) 

BILUNG  CODE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  OIG  Special  Fraud  Alert 
on  Telemarketing  by  Durable  Medical 
Equipment  Suppliers;  Correction 

AGENCY:  Office  of  Inspector  General 

(OIG),  HHS. 

action:  Notice;  correction. 

SUMMARY:  This  document  sets  forth  a 
correction  to  the  OIG  Federal  Register 
notice  published  on  March  4,  2003  (68 
FR  10254)  addressing  our  recently- 
issued  Special  Fraud  Alert.  Specifically, 
the  Special  Fraud  Alert  addressed  the 
statutory  provision  prohibiting  durable 
medical  equipment  suppliers  from 
making  unsolicited  telephone  calls  to 
Medicare  beneficiaries  regarding  the 
furnishing  of  a  covered  item.  An 
inadvertent  error  appeared  on  the 
heading  line  in  section  11  of  that 
dociunent  regarding  the  final  issuance 


date  of  the  notice.  Accordingly,  we  are 
correcting  that  issuance  date  to  assure 
technical  correctness  of  that  document. 

EFFECTIVE  DATE:  March  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  Office  of  Counsel  to  the 
Inspector  General.  (202)  619-0089. 

SUPPLEMENTARY  INFORMATION:  In  our 
publication  of  the  OIG  Special  Fraud 
Alert  on  Telemarketing  by  Durable 
Medical  Equipment  Suppliers,  an 
inadvertent  error  appeared  on  the 
heading  for  section  n  on  page  10255 
regarding  the  final  issuance  date  of  the 
Special  Fraud  Alert.  The  heading 
incorrectly  indicated  the  issuance  date 
as  January  2003.  The  correct  issuance 
date  of  this  Special  Fraud  Alert  should 
read  as  March  2003. 

Dated:  March  4,  2003. 
|oeI  Schaer, 
OIG  Regulations  Officer. 
[FR  Doc.  03-5631  Filed  3-7-03;  8:45  am) 
BHJJNG  CODE  41S0-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fiscal  Year  (FY)  2003  Funding 
Opportunities  Sut>stance  Abuse  and 
Mental  Healtti  Services  Administration 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

action:  Notice  of  funding  availability ' 
for  Grants  to  Adopt/Expand  Effective 
Adolescent  Alcohol  and  Drug  Abuse 
Treatment  (Short  Title:  Effective 
Adolescent  Treatment). 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  FY  2003  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Request  for 
Applications  (RFA),  including  Part  I, 
Grants  to  Adopt/Expand  Effective 
Adolescent  Alfcohol  and  Drug  Abuse 
Treatment  (TI  03-007)  (Short  Title: 
Effective  Adolescent  Treatment),  and 
Part  II,  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Ehscretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 


Grants  to  Adopt/Expand  Effective  Adolescent  Alcohol 
and  Drug  Abuse  Treatment. 


Application  deadline 


May  12,  2003 


Est.  Funds  FY  2003 


$7  million 


Est.  numt)er 
of  awards 


28-35 


Project 
penod 


3  years. 


The  actual  amount  available  for  the 
award  may  vary  depending  on 
unanticipated  program  requirements 
and  the  number  and  quantity  of 
applications  received.  FY  2003  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  imder  Public  Law  No.  108-7 
This  program  is  authorized  imder 
Section  514  of  the  Public  Health  Service 
Act.  SAMHSA 's  policies  and  procedures 
for  peer  review  and  Advisory  Coimcil 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2, 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 


obtained  from:  The  National 
Clearinghouse  for  Alcohol  and  Drug 
hiformation  (NCADI):  (800)  789-2647  or 
(800-487-4889  TDD). 

The  PHS  5161-1  appUcation  form  and 
the  full  text  of  the  grant  announcement 
are  also  available  electronically  via 
SAMHSA's  World  Wide  Web  Home 
Page:  http://www.samhsa.gov.  (Click  on 
"Grant  Opportunities") 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
aimoimcement  niunber  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  is  accepting 
applications  for  fiscal  year  (FY)  2003 
hinds  for  grants  to  increase  the 
provision  and  effectiveness  of  alcohol 
and  drug  abuse  treatment  for 


adolescents  by  adoption/expansion  of 
Motivational  Enhancement  Therapy/ 
Cognitive  Behavioral  Therapy — 5 
sessions  (MET/CBT  5). 

Eligibility:  Public  and  domestic 
private  non-profit  entities  are  eligible  to 
apply,  including  imits  of  State  and  local 
goverimient.  Native  Alaskan  entities, 
Indian  tribes  and  tribal  organizations, 
and  conununity  organizations, 
including  faith  based  organizations. 

Since  SAMHSA/CSAT  believes  that 
only  existing,  experienced,  and 
appropriately  credentialed  providers 
v«rith  demonstrated  infrastructure  and 
expertise  will  be  able  to  provide 
required  services  quickly  and 
effectively,  all  treatment  providers 
participating  in  the  proposed  project 
must  meet  three  criteria. 

•  All  direct  providers  of  substance 
abuse  treatment  services  involved  in  the 
proposed  project  must  have  been 
providing  treatment  services  for 
adolescents  for  a  minimum  of  two  years 
prior  to  the  date  of  this  application. 
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•  If  the  applicant  organization  is  not 
a  direct  provider  of  substance  abuse 
treatment  services,  the  applicant  must 
document  a  commitment  from  one  or 
more  experienced,  licensed,  adolescent 
treatment  providers  to  participate  in  the 
proposed  project.  A  listing  of  all 
substance  abuse  treatment  providers 
included  in  the  proposed  project  must 
also  be  included. 

•  All  direct  providers  of  substance 
abuse  services  involved  in  the  proposed 
project  must  be  in  compliance  all 
applicable  local,  city,  county  and  State 
requirements  for  licensing, 
accreditation,  and  certification,  and 
must  supply  documentation  of  this.  If 
licensure,  accreditation,  and/or 
certihcation  are  not  required  by  the 
local,  city,  county,  and  State,  this  must 
also  be  documented. 

Applications  will  be  screened  by 
SAMHSA  prior  to  review.  Applications 
that  do  not  meet  the  following  eligibility 
requirements  will  not  be  reviewed: 

•  Non-profit  status. 

•  Licensure/ Accreditatlbn/ 
Certification  requirements. 

•  Two  years  of  experience  in 
providing  treatment  services  for 
adolescents. 

Availability  of  Funds:  It  is  expected 
that  approximately  $7  million  will  be 
available  for  twenty-eight  (28)  to  thirty- 
five  (35)  awards  in  FY  2003.  The 
average  annual  award  will  be  $200,000 
to  $250,000  in  total  costs  (direct  and 
indirect).  Applications  with  proposed 
Federal  budgets  that  exceed  $250,000 
will  be  returned  without  review. 

Period  of  Support:  Awards  may  be 
requested  for  up  to  3  years. 

Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criterion.  Additional  award 
criteria  specific  to  the  programmatic 
activity  may  be  included  in  the 
application  guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Progmm  Contact:  For  questions  on 
program  issues,  contact:  Randolph 
Muck,  Division  of  Services 


Improvement,  CSAT/SAMHSA, 
Rockwall  II,  Room  7-214,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
6574  [e-mail]  rmuck@samhsa.gov. 

For  questions  on  grants  management 
issues,  contact:  Steve  Hudak,  Division  of 
Grants  Management.  OPS/SAMHSA, 
Rockwall  II,  6th  floor,  5600  Fishers 
Lane.  Rockville.  MD  20857.  (301)  443- 
9666.  E-Mail:  shudak@saiiihsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  siunmary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  appUcants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2003  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  respdnse  to  the  FY  2003 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 


implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the. 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  or  on  SAMHSA's 
website  under  "Assistance  with  Grant 
Applications".  The  SPOC  should  send 
any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  March  4.  2003. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  03-5527  Filed  3-7-03;  8:45  am] 

BIUJNO  CODE  4ie2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481S-N-02] 

Notice  of  Proposed  Information 
Coliectton  for  Pubilc  Comment:  Survey 
of  Manufactured  (Mobile)  Home 
Placements 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
action:  Notice. 

SUMIMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  9, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 


this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Niunber  and  shoiUd  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street.  SW.,  Room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Robert  A.  Knight,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Washington,  DC  20410; 
telephone  (202)  708-1060,  Ext.  5893 
(this  is  not  a  toll-free  number),  (or  via 
the  Internet  at 

Robert_A.JCnight@hud.gov)  or  Michael 
Davis,  U.S.  Census  Bureau, 
Manufacturing  and  Construction 
Division,  Room  2126,  FOB  4, 
Washington,  DC  20233-6900,  at  (301) 
763-1605  (or  via  the  Internet  at 
Michael.Davis@.census.gov), 

SUPPLEMENTARY  INfCRMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB,  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (i)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accinacy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electconic 
submission  of  responses.  This  notice  is 
requesting  a  revision  of  a  currenUy 
approved  collection. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of 
Manufactured  (Mobile)  Home 
Placements. 

OMB  Control  Number:  2528-0029. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Survey  of  Manufactured  (Mobile)  Home 
Placements  collects  data  on  the 
characteristics  of  newly  manufactiued 
homes  placed  for  residential  use 
including  number,  sales  price,  location, 
and  other  selected  characteristics.  HUD 
uses  the  statistics  to  respond  to  a 
Congressional  mandate  in  the  Housing 
and  Community  Development  Act  of 


1980,  42  U.S.C.  5424  note,  which 
requires  HUD  to  collect  and  report 
manufactured  home  sales  and  price 
information  for  the  nation,  census 
regions,  states,  and  selected 
metropolitan  areas  and  to  monitor 
whether  new  manufactiued  homes  are 
being  placed  on  owned  rather  than 
rented  lots.  HUD  also  used  these  data  to 
monitor  total  housing  production  and  - 
its  affordabiUty. 

Agency  Form  Numbers:  C-MH-9A. 

Members  of  affected  public:  Business 
firms  or  other  for-profit  institutions. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
htiurs  of  response: 

Number  of  respondents:  3,000. 

Estimate  Responses  per  Respondent: 
2. 

Time  per  respondent:  30  minutes. 

Total  hours  to  respond:  3.000. 

Respondent's  Obligation:  Voluntary. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Title  42  U.S.C.  5424  note.  Title 
13  U.S.C.  Section  8(b).  and  Title  12,  U.S.C, 
Section  1701z-l. 

Dated:  February  28,  2003. 
Christopher  D.  Lord, 

Deputy  Assistant  Secretary  for  Policy 

Development. 

[FR  Doc.  03-5529  Filed  3-7-03;  8:45  am] 

BMJJNG  CODE  4210-62-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Proposed  Chewacia  Creek  Safe  Harbor 
Agreement,  Lee  County,  AL 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  pubUc 
that  the  landowners  and  cooperators 
(Applicants)  identified  in  the 
SUPPlfMENTARY  INFORMATION  section  of 
this  Notice  have  applied  to  thtf  Fish  and 
Wildlife  Service  (Service)  for 
enhancement  of  survival  permits 
ptirsuant  to  section  10(a)(1)(A)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  permit  applications 
include  a  proposed  Safe  Harbor 
Agreement  (Agreement)  for  the 
endangered  ovate  clubshell  mussel 
(Pleurobema  perovatuim)  and  southern 
clubshell  mussel  (Pleurobema  decisum), 
and  the  threatened  fine-lined 
pocketbook  mussel  (Lampsilis  altilis), 
for  a  period  of  30  years. 

We  (the  Service)  annoimce  the 
opening  of  a  30-day  comment  period 


and  request  comments  from  the  public 
on  the  Applicants'  enhancement  of 
survival  permit  applications,  the 
accompanying  proposed  Agreement, 
and  the  Environmental  Assessment.  The 
Environmental  Assessment  identifies 
and  describes  five  alternatives.  All 
comments  we  receive,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be 
released  to  the  public.  For  further 
information  and  instructi(ms  on 
revievdng  and  conunenting  on  this 
application,  see  the  ADDRESSES  section, 
below. 

DATES:  Written  comments  should  be 
received  on  or  before  April  9,  2003. 
ADDRESSES:  You  may  obtain  a  copy  of 
the  information  available  by  contacting 
the  Service's  Regional  Safe  Harbor 
Coordinator,  U.S.  Fish  and  Wildhfe 
Service,  1875  Century  Boulevard,  Suite 
200,  Atianta,  Georgia  30345,  or  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  1208-B  Main  St.,  Daphne, 
Alabama  36526.  Alternatively,  you  may 
set  up  an  appointment  to  view  these 
documents  at  either  location  during 
normal  business  hours.  Written  data  or 
comments  should  be  submitted  to  the 
Atianta,  Georgia,  Regional  Office. 
Requests  for  Ae  dociunentation  must  be 
in  writing  to  be  processed,  and 
comments  must  be  written  to  be 
considered. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Gooch,  (telephone:  404/679-7124; 
facsimile:  404/679-7081),  or  Mr.  Darren 
LeBlanc,  (telephone:  251/441-5859; 
facsimile:  251/441-6222). 
SUPPLEMENTARY  INFORMATKM: 

Background 

The  Applicants  for  the  Chewacia 
Creek  Safe  Harbor  Agreement  including 
the  following  landowners  and 
cooperators: 

Landowners: 
Alabama  Department  of  Conservation 
and  Natm^  Resources, 
Montgomery,  Alabama. 
Bob  and  Fannie  Harris,  LLC,  Silver 

Spring,  Maryland. 
John  W.  Pace  III,  Mobile,  Alabama. 
PhiUips  Family  Partnership,  Ltd., 

Auburn,  Alabama. 
Water  Works  Board  of  the  City  of 

Auburn,  Alabama. 
Martin  Marietta  Materials,  Inc., 
Shorter,  Alabama,  36075. 
Cooperator:  • 

Tne  City  of  Auburn,  Alabama. 
Under  a  Safe  Harbor  Agreement, 
participating  property  owners 
voluntarily  undertake  management 
activities  on  their  property  to  enhance, 
restore,  or  maintain  habitat  benefitting 
species  listed  imdm  the  Endangered 
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Species  Act.  Safe  Harbor  Agreements 
encourage  private  and  other  non-Federal 
property  owners  to  implement 
conservation  efforts  for  listed  species  by 
assuring  property  owners  they  will  not 
be  subjected  to  increased  property  use 
restrictions  if  their  efforts  attract  Usted 
species  to  their  property  or  increase  the 
numbers  or  distribution  of  listed  species 
already  on  their  property.  Application 
requirements  and  issuance  criteria  for 
enhancement  of  survival  permits 
through  Safe  Harbor  Agreements  are 
found  in  50  CFR  17.22  and  17.32. 

We  have  worked  with  the  Applicants 
to  design  and  implement  conservation 
measures  intended  to  benefit  the  above- 
listed  mussels  in  Chewacla  Creek. 
Under  the  Agreement,  the  Applicants 
will  undertake  the  following  actions:  (1) 
Repair  of  existing  and  new  subsidence 
features  within  ten  feet  of  Chewacla 
Creek  within  the  enrolled  property 
boundaries;  (2)  Restore  a  more  natural 
flow  to  Chewacla  Creek  downstream  of 
Lake  Ogletree  by  pumping  quarry  water 
into  Lake  Ogletree  with  a  minimimi 
g\iaranteed  flow  release  from  the  dam 
into  Chewacla  Creek;  (3)  Monitor  stream 
flow,  water  quality,  and  bioassessment 
parameters. 

The  subsidence  features  in  and 
immediately  adjacent  to  the  Chewacla 
Creek  act  to  funnel  water  into  the 
ground  causing  a  portion  of  the  creek  to 
become  intermittent  (dewatered)  diuing 
most  of  the  year.  The  lack  of  constant 
stream  flow  in  the  dewatered  section  of 
Chewacla  Creek,  downstream  of  the 
Pretty  Hole  to  Martin  Marietta's  outfall 
2,  has  made  that  section  of  the  creek 
habitat  imavailable  to  the  ovate 
clubshell.  southern  clubshell  and  fine- 
lined  pocketbook.  It  has  also  physically 
and  genetically  isolated  the  population 
of  fine-lined  pocketbook  mussel  which 
occurs  upstream  of  the  dewatered 
section.  The  proposed  conservation 
measures,  repair  of  subsidence  features 
located  within  and  immediately 
adjacent  to  the  creek  and  restoration  of 
a  consistent  stream  flow,  would  increase 
the  quantity  and  quality  of  available 
habitat  for  the  covered  species.  Without 
the  proposed  Agreement,  it  would  not 
be  possible  for  the  Applicants  to 
undertake  the  proposed  conservation 
measures  and  receive  regulatory 
assurances  from  the  Endangered  Species 
Act 

Consistent  with  the  Safe  Harbor 
Policy  and  implementing  regulations, 
we  propose  to  issue  permits  to  the 
Applicants  authorizing  them  to 
incidentally  take  these  endangered  and 
threatened  species,  which  occur  on  the 
enrolled  lands,  as  a  residt  of  lawful 
activities  on  enrolled  lands,  as  long  as 
baseline  conditions  are  maintained  and 


terms  of  the  Agreement  are 
implemented.  Future  activities  of  the 
Applicants  could  result  in  a  return  to 
the  baseline  condition  of  Chewacla 
Creek.  However,  the  Applicants  have 
stated  that  this  is  not  anticipated,  and, 
further,  that  the  Applicants  are  not 
undertaking  this  Agreement  for  the 
purpose  of  obtaining  such  regulatory 
assiuances. 

We  provide  this  notice  piu-suant  to 
section  10(c)  of  the  Endangered  Species 
Act  and  pursuant  to  implementing 
regulations  for  the  National 
Environmental  PoUcy  Act  (40  CFR 
1506.6).  We  will  evaluate  the  proposed 
Agreement,  associated  dociunents,  and 
comments  submitted  thereon  to 
determine  whether  the  requirements  of 
section  10(a)  of  the  Endangered  Species 
Act  and  National  Environmental  Policy 
Act  regulations  have  been  met.  If  we 
determine  that  the  requirements  are 
met,  we  will  issue  an  enhancement  of 
survival  permit  under  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  to  the  Applicants  in  accordance 
with  the  terms  of  the  Agreement  and 
specific  terms  and  conditions  of  the 
authorizing  permit.  We  will  not  make 
our  final  decision  until  after  the  end  of 
the  30-day  comment  period  and  will 
fully  consider  all  comments  received 
during  the  comment  period. 

Dated:  February  20,  2003.    . 
|.  Mitch  King, 
Acting  Regional  Director 
(FR  Doc.  03-5575  Filed  3-7-03;  8:45  am) 

BtLUNQ  COOe  4310-56-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 
[WO-220-1 020-24 1A] 
RIN  1004-AD42 

Grazing  Administration— Exclualve  of 
Alasiia 

agency:  Biueau  of  Land  Management, 
Interior. 

action:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
proposed  Amendments  of  the  Bureau  of 
Land  Management's  grazing 
administration  regulations  and 
announcement  of  public  meetings; 
correction. 

summary:  The  Bureau  of  Land 
Management  (BLM)  in  this  document 
corrects  one  internet  address  and 
removes  reference  to  another  internet 
address  to  which  the  public  cannot  get 
access  that  appear  in  the  notice  of  intent 
to  prepare  an  environmental  impact 
statement  for  proposed  amendments  to 


ELM'S  Grazing  Administration 
Regulations,  published  in  the  Federal 
Register  of  March  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Hudson,  202^52-5042. 

Correction 

In  notice  FR  Doc.  03-4934,  beginning 
on  page  10030  in  the  issue  of  March  3, 
2003,  make  the  following  corrections: 

1.  In  the  Addresses  section,  on  page 
10031  in  the  1st  coliunn,  correct  the 
internet  address  immediately  following 
the  subheading  "Direct  Internet 
response"  to  read:  "http://www.blm.gov/ 
nhp/news/regulatory/index.htm  ". 

2.  In  the  Supplementary  Information 
section,  on  page  10032,  in  the  1st 
column,  correct  the  final  paragraph  of 
the  notice  by  revising  it  to  read: 

"Additional  information  about  BLM's 
Rangeland,  Soils,  Water,  and  Air 
Program  is  available  at  any  State  Office 
or  field  office  of  the  Bureau  of  Land 
Management." 

Dated:  March  5,  2003. 
Jim  Hughes, 

Deputy  Director,  Bureau  of  Land 
Management.  ' 

[FR  Doc.  03-5717  Filed  3-7-03:  8:45  am) 
BtLUNQ  CODE  4310-«4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
'[AK-023-03-1 31 0-PB-01 8L-241  Al 

National  Petroleum  Reaerve-AlaaKa 
Research  and  Monitoring  Advisory 
Team  Public  Meeting  Cancellation 

AGENCY:  Northern  Field  Office,  Bureau 
of  Land  Management,  Fairbanks,  Alaska. 
ACTION:  Notice  of  public  meeting 
cancellation. 

isuMMARY:  A  joint  public  meeting  of  the 
National  Petroleiun  Reserve- Alaska 
(NPR-A)  Research  and  Monitoring 
Advisory  Team  and  the  NPR-A 
Subsistence  Advisory  Panel  to  be  held 
in  Barrow,  Alaska,  on  March  18-19, 
2003,  has  been  cancelled. 
dates:  The  public  meeting  was  to  be 
held  at  the  Ihupiat  Heritage  Center  in 
Barrow.  Alaska,  on  March  18-19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
NPR-A  Research  and  Monitoring 
Advisory  Team  may  be  obtained  from 
Herb  Brownell,  Arctic  Team  Manager, 
BLM  Northern  Field  Office.  1150 
University  Avenue,  Fairbanks,  Alaska 
99709-3844.  Mr.  Brownell  may  be 
reached  at  (907)  474-2333  or  at  1-800- 
437-7021,  X2333,  or  at 
Herb_BrowneU&ak.blm.gov. 


Dated:  March  3,  2003. 
Robert  W.  Sclineider, 

Field  Manager,  Northern  Field  Office,  Bureau 

of  Land  Management. 

(FR  Doc.  03-5580  Filed  3-7-03;  8:45  am] 

BHJJNO  COOE  4310->M-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Lan6  Management 
[AZ-020-4)0-1430-EU;  AZA-31774FD] 

Termination  of  Segregation;  Opening 
Order;  Arizona,  Correction 

AGENCY:  Biueau  of  Land  Management, 
Interior. 

Correction:  In  the  correction  notice 
issued  in  Volimie  68  Nvunber  39 
beginning  on  page  9096  in  the  issue 
dated  February  27,  2003.  make  the 
following  correction:  On  page  9096.  the 
heading.  Notice  of  Realty  Action; 
"Recreation  and  Public  Purposes  (R&PP) 
Act  Classification;"  should  read  as  set 
forth  above. 

Dated:  March  4.  2003. 
MarLynn  Spears, 

Acting  Field  Manager,  Phoenix  Field  Office. 
[FR  Doc.  03-5578  Filed  3-7-03;  8:45  amj 
BIUJNQ  CODE  4310-32-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  199^— OCP  International 
Partnership  Association,  Inc. 

Notice  is  hereby  given  that,  on 
February  6.  2003,  pursuant  to  Section 
6(a)  of  the  Nationsd  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("tiie  Act"),  OCP 
International  Partnership  Association, 
Inc.  ("OCP-IP")  has  filed  written 
notifications  simultaneously  writh  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Accent  s.r.l.  Vimercate. 
Italy;  Acculent  Corp.,  Colorado  Springs, 
CO;  Advanced  Art  Architectures,  Irvine, 
CA;  Artisan  Components,  Inc., 
Siumyvale,  CA;  Amphion 
Semiconductor  Ltd..  Belfast,  Northern 
Ireland,  United  Kingdom;  Broadcom 
Corp.,  Irvine,  CA;  CAST,  Inc.,  Woodcliff 
Lake,  NJ;  Denali  Software,  Inc..  Palo 
Alto,  CA;  Duolog  Technologies,  Dublin. 
Ireland;  Entropic  Commimications.  Inc., 


San  Diego,  CA;  Esterel  Technologies, 
Elancourt.  France;  MIPS  Technologies, 
Inc..  Mountain  View,  CA;  Nokia. 
Keilalahdentie.  Finland;  Paradigm 
Works.  Inc.,  Andover.  MA;  Prosilog  S  A, 
Paris,  France;  Qthink,  San  Diego,  CA; 
Silicon  &  Software  Systems,  Ltd., 
Dublin.  Ireland;  Silicon  Designs 
International,  Inc.,  San  Diego,  CA; 
Siroyan  Limited.  Reading.  Berkshire, 
United  Kingdom;  Sonics,  Inc.,  Moimtain 
View,  CA;  Texas  Instruments.  Inc.. 
Dallas,  TX;  TNI-Valiosys,  Caen,  France; 
Tower  Semiconductor  Ltd.,  Migdal 
Haemek,  Israel;  TranSwitch 
Corporation,  Shelton,  CT;  United 
Microelectronics  Corp.  (UMC),  Hsinchu, 
Taiwan,  R.O.C.;  The  Virtual  Component 
Exchange  (VCX),  Livingstone,  Scotiand, 
United  Kingdom;  Verisity  Design,  Inc., 
Mountain  View,  CA;  Virtual  IP  Group, 
Inc.,  Sunnyvale,  CA;  Virtual  Silicon 
Technology,  Inc.,  Simnyvale,  CA;  and 
YogiTech  Spas,  Pisa.  Italy  have  been 
added  as  parties  to  this  ventiu-e. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OCP-IP 
intends  to  file  additional  Moritten 
notification  disclosing  all  changes  in 
membership. 

On  May  10,  2002,  OCP-IP  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
act  on  Jime  18.  2002  (67  FR  41483). 

The  last  notification  was  filed  with 
the  Department  on  July  8.  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  9,  2002  (67  FR  51869). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  03-5603  Filed  3-7-03;  8:45  am) 
BtLUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 
IOJP(OJJDPH374] 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention;  Notice  of 
Meeting  of  the  Coalition  of  Juvenile 
Justice 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 

ACTION:  Notice  of  meeting. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
aimouncing  the  meeting  of  the  Coalition 


for  Juvenile  Justice.  The  purpose  of  this 
meeting  is  to  discuss  and  adopt 
recommendations  from  members 
regarding  the  committee's  responsibility 
to  advise  the  OJJDP  Administrator,  the 
President,  and  the  Congress  about  state 
perspectives  on  the  operation  of  the 
OJJDP  and  federal  legislation  pertaining 
to  juvenile  justice  and  delinquency 
prevention. 

This  meeting  will  be  open  to  the 
public. 

DATES:  The  meeting  dates  are: 

1.  Wednesday,  April  2,  2003,  "from        , 
8:30  a.m.  until  5:30  p.m.  (e.t.), 

2.  Thursday,  April  3, 2003,  from  8 
a.m.  until  5:30  p.m.  (e.t.), 

3.  Friday,  April  4,  2003,  from  8  a.m. 
until  5  p.m.  (e.t.), 

4.  Saturday,  April  5,  2003,  from  8  a.m. 
until  5  p.m.  (e.t.), 

5.  Sunday,  April  6,  2003,  from  %  a.m. 
until  12  p.m.  (e.t.). 

ADDRESSES:  All  meetings  will  be  held  at 
the  Wyndham  Washington,  1400  M 
Street.  NW.,  Washington, DC.  20005; 
telephone:  202-429-1700;  fax:  202- 
728-0530. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  how  to  attend  this 
meeting  (or  to  submit  written  questions 
(optional),  contact  Freida  Thomas,  810 
7th  Street.  NW..  Washington.  DC  20531; 
Telephone:  202-307-5924  (This  is  not  a 
toll-free  number);  Fax:  202-307-2819; 
E-mail:  Freida@ojp.usdoj.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Coalition  of  Juvenile  Justice,  established 
pursuant  to  section  9  of  the  Federal 
Advisory  Committee  Act,  5  (U.S.C.  App. 
II),  is  meeting  to  carry  out  its  advisory 
functions  imder  section  5601  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  42  U.S.C,  as 
amended. 

Dated:  March  5,  2003. 
WilUam  L.  Woodruff, 
Deputy  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
■  [FR  Doc.  03-5593  Filed  3-7-03;  8:45  amj 
HLUNG  CODE  4410-1B-f> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
ehgibility  to  apply  for  trade  adjustment 
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assistance  for  workers  (TA-W)  issued 
during  the  period  of  February,  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
None. 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  fa)(2)(A)(I.C.)  (Increased 
imports)  and  (a)(2)(B)(II.B)  (No  shift  in 
production  of  a  foreign  country)  have 
not  been  met. 
TA-W-50,489:  Coming,  Inc.,  Photonic 

Technologies  Div.,  Painted  Post,  NY 
TA-W-50,403;  Badger  Pattern  Workg, 

Inc.,  New  Berlin,  WI 
TA-W-50.379:  B  and  D  Resources. 

Robinson,  IL 
TA-W-50,256:  E.J.  Snyder  and  Co.,  Inc.. 

Albemarle,  NC 
TA-W-50.292:  Gorham/Lenox,  Inc.. 
Operations  Div..  Smith  field,  RI 
TA-W-50,297:  Progressive  Die  and 
Automation.  Grad  Rapids,  MI 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-50,406:  Walkers  Auto  Electric. 
Vancouver,  WA 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 


name  and  location  of  each 

determination  references  the  impact 

date  for  all  workers  of  such 

determination. 

TA-W-41.632:  Tecknit,  Inc.,  a  Div.  of 

TWP,  Inc..  Cranford.  NJ:  May  1. 

2001. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-50.918:  Northfield  Acquisition 

Co.  d/b/a  Sheldahi,  Circuitry 

Assembly  Department.  Northfield, 

MN:  February  13.  2002. 
TA-W-50.120:  Titanium  Metals  Corp.. 

Also  Known  as  Timet.  Henderson, 

NV:  November  12.  2001. 
TA-W-50.527;  Generation  2  Worldwide 

LLC.  Dothan.  AL:  January  8.  2002. 
TA-W-50,582;  Wright  Products  Corp.. 

Rice  Lake.  WI:  January  16,  2001. 
TA-W-50.599;  Pacific  Mountainsmith, 

LLC.  Golden,  CO:  January  10,  2002. 
TA-W-50.542:  Wards  Cove  Packing  Co.. 

Seattle,  WA  and  A;  Alitak  Cannery, 

Alitak,  AK,  B;  Ekuk  Cannery. 

Dillingham,  AK.  C:  Excursion  Inlet 

Plant  Cannery.  Excursion  Inlet.  AK. 

D;  Red  Salmon  Cannery.  Naknek, 

AK.  E:  South  Naknek.  AK.  F;  Wards 

Cove  Conner}^  Ketchikan,  AK,  G; 

E.G.,  Phillips  &■  Son,  Ketchikan.  AK. 

H:  Resurrection  Bay  Seafoods, 

Seward,  AK.  I:  Egegik  Fish  Camp. 

Egegik.  AK,  J;  E.G.  Phillips  &■  Son. 

Craig  Operations,  Ketchikan.  AK.  K; 

Haines  Fish  Camp.  Haines.  AK: 

January  10,  2002. 
TA-W-50.61 7:  BP  Solar,  LLC.  Thin  Film 

Manufacturing.  Fairfield,  CA: 

January  18.  2002. 
TA-W-50.690:  General  Mills,  Inc., 

Dennison  Facility.  Dennison,  Texas: 

January  24.  2002. 
TA—W-50,729:  Rockshox.  Inc..  a 

Subsidiary  of  SRAM  Corp..  ' 

Including  Leased  Workers  of  Kelly 

Services,  Colorado  Springs.  CO: 

December  20.  2001. 
TA-W-50.805  S'A:  Bassett  Furniture 

Industries.  Inc..  Macon.  GA  and 

Dublin,  GA:  February  4.  2002. 
TA-W-50.813;  General  Binding  Corp.. 

GBC  Films  Group.  DeForest.  WI: 

January  31.2002. 
TA-W-50.872  &■  A;  Leslie  Fay 

Marketing.  Inc..  Laflin,  PA  and 

Pittston.  PA:  January  30.  2002. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-50,881:  Volex,  Inc.,  Chula  Vista 

Facility.  Chula  Vista,  CA:  February 

4,  2002. 
TA-W-50.335:  Windless,  Inc..  Altoona, 

PA:  December  2,  2001. 


TA-W-50,545;  Weavexx,  Inc.,  Wake 
Forest  Plant.  Wake  Forest.  NC: 
January  7.  2002. 
TA-W-50.591;  Minnotte  Machining 
Corp..  Fairmont.  WV:  January  13, 
2002. 
TA-W-50.616;  Mentor  Component 
Technologies,  Including  Leased 
Workers  at  Kelly  Services  and 
Adecco,  Montor,  OH:  January  10, 
2002. 
TA-W-50.632:  Trans  Air 

Manufacturing.  Inc..  Iowa 
Installation  Facility.  Mount 
Pleasant.  lA:  January  14.  2002. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchaper  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February 
2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 


the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
None. 

AfiBrmative  Determinations  NAFTA- 
TAA 

None. 

I  hereby  certify  that  the 
aforementioned  determinations  were   ■ 
issued  during  the  months  of  February. 
2003. 

Copies  of  these  dete^ninations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  February  28,  2003. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  03-5556  Filed  3-7-03;  8:45  am] 
BILUNG  CODE  4510-3(M> 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibiiity  to  Apply  for  Worlcer 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
'  during  the  period  of  February,  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 

y  absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 


Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-42,310;  Inteplast  Group  Ltd, 
Integrated  Bagging  Systems.  Lolita. 
TX 
TA-W-4 1,882;  Aermotor  Pumps,  Inc., 
Sta-Rite  Industries,  a  Wholly    , 
Owned  Subsidiary  of  Wisconsin 
Energy  Corp.,  Conway,  AR 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  {a)(2)(A)(I.C.)  (increased 
imports)  has  not  been  met. 
■  TA-W-50,059;  Flowserve,  Williamsport, 

PA 
The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C)  (increased 
imports)  and  (a)(2)(B)  (H.Cl)  (has  shifted 
production  to  a  country  not  under  the 
free  trade  agreement  with  the  U.S.)  have 
not  been  met. 
TA-W-50,448;  Universal  Instruments 

Corp.,  a  Subsidiary  of  Dover  Corp.. 

Surface  Mount  Div.,  Conklin,  NY 
The  investigation  revealed  that 
criterion  (a)(2)(A)  (LB)  (sales  or 
production,  or  both  did  not  decline)  and 
(a)(2)(A)  (II.B)  (no  shift  in  production  to 
a  foreign  country)  have  not  been  met. 
TA-W-50,516;  Gina's.  Inc..  Brooklyn, 

NY 
The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.A.)  (no  employment 
declines)  has  not  been  met. 
TA-W-50,341;  Cooper-Standard 

Automotive,  ^JVH  Division,  El 

Dorado,  AR 
The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  ta)(2)(B)  (U.B)  (No  shift  in 
production  of  a  foreign  country)  have 
not  been  met. 
TA-W-50,41 5;  Times  Fiber 

Communication,  Inc..  Chatham,  VA 
TA-W-50,530;  PHB  Tool  and  Die, 

Girard,  PA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-50,571;  Computer  Sciences 

Corp.,  Technology  Management 

Group,  Falls  Church,  VA 
TA-W-50,590;  MSX  International,  Inc.. 

Dearborn,  MI 
TA-W-50,676;  Matrox  Tech,  Inc.,  Boca 

Raton,  FL 


TA-W-50,741;  Consolidated, 

Freightways  Corp.  of  Delaware, 

Shoreview,  MN 
TA-W-50,809;  Eastman  Kodak  Co., 

Skilled  Resources  Div.,  Rochester, 

NY 
TA-W-50,767;  Delta  Air  Lines,  Inc., 

Technical  Operations  Center, 

Atlanta.  GA 
TA-W-50.81 1 ;  Penske  Truck  Leasing  . 

Co.,  LP.,  Brea,  CA 
TA-W-50,105;  Ericsson,  Inc.,  Base 

Station  and  Systems  Development 

Div.,  Research  Triangle  Park,  NC 
TA-W-50.484:  Hewlett  Packard  Co., 

Vancouver,  WA 
TA-W-50,532;  Western  Digital  Corp., 

Rochester,  MN 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers'  firm  (or  subdivision)  is  not  an 
upstream  supplier  or  components  for 
trade-affected  companies. 
TA-W-50,719;  Menasha  Packaging  Co., 

LLC,  Coloma,  MI 

AfiBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 

issued;  the  date  following  the  company 

name  and  location  of  each 

determination  references  the  impact 

date  for  all  workers  of  such 

determination. 

TA-W-42,251:  Southwestern  Glass  Co., 
Inc.,  Van  Buren,  AR:  October  1. 
2001. 

TA-W-42,336  &■  A;  Power  One,  Boston, 
MA  and  Power  One,  International 
Power  Devices,  Andover,  MA: 
October  15.  2001. 

TA-W-42.192;  Waukesha  Electric 
Systems,  Inc.,  Milpitas,  CA 
September  12,  2001. 
The  following  certifications  have  been 

issued.  The  requirements  of  {a)(2)(A) 

(increased  imports)  of  Section  222  have 

been  met. 

TA-W-50,265;  HBK  Industries. 

Blackwood.  NJ:  December  3.  2001. 

TA-W-50,344  6-  A,B;  Rough  and  Ready 
Lumber  Co.,  Cave  Junction.  OR. 
Rough  and  Ready  Lumber  Sales, 
Cave  Junction,  OR,  Indian  Hill  LLC, 
Cave  JunctioniOR,  Including 
Leased  Workers  of  Barrett  Business 
Services  and  Hire  Calling,  Cave 
Junction,  OR:  December  12,  2001 

TA-W-50,454:  FAI,  Inc.,  Wisconsin 
Pattern  Co.,  Racine,  WI:  December 
18,  2001 

TA-W-50.387;  Pittsburgh  Cut  Flower 
Co.,  Pittsburgh,  PA:  December  12. 
2001. 

TA-W-50,533:  Mastercraft  Fabrics.  LLC, 
Including  Temporary  Workers  of 
Manpower.  Persoimel  Services 
Uidimited,  Coxe  Persormel, 
Spindale,  NC:  January  2,  2002. 
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TA-W-50,652:  The  Carbide/Graphite 

Group.  Inc..  Pittsburgh,  PA:  January 

8.  2002. 
TA-W-50,692;  Findlay  Industries,  Inc., 

Findlay,  OH:  January  24,  2002. 
TA-W-50,515:  PPC  Macomb,  Inc.. 

Macomb,  IL:  January  7,  2002. 
TA-W-50,870  &■  A;  Freedom  Plastics 

LLC,  Joliet,  IL  and  Sheffield.  IL: 

January  10,  2002 
TA-W-50.422;  Altx,  Inc.,  Watervaliet. 

NY:  December  30,  2001 . 
TA-W-50,331;  Suntec  Industries,  Inc., 

Rockford,  IL:  December  11.  2001 . 
.  The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-50.093;  Kane  Magnetics 

International.  Inc.,  Kane,  PA: 

Novembers.  2001. 
TA-W-50.431:  General  Electric  Co., 

Lighting  Div.,  Bucyrus  Lamp  Plant, 

Bucyrus,  OH:  November  20.  2001 
TA-W-50,634:  International  Paper, 

Hopkinsville.  KY:  January  20,  2002. 
TA-W-50,598:  Blandin  Paper  Co., 

Grand  Rapids,  MI:  January  15. 

2002. 
TA-W-50.235:  Baker  Enterprises.  Inc..  a 

Subsidiary  ofBesser  Co.,  Alpena, 

MI:  November  8.  2001. 
TA-W-50.250:  Polyone  Corp.. 

Compound  Plant.  Farmingdale.  NJ: 

November  19.  2001. 
TA-W-50.569;  Datex-Ohmeda. 

Louisville.  CO:  Januarv  14.  2002. 
TA-W-50.435:  Foster  Wheeler  Energy 

Corp.,  a  Subsidiary  of  Foster 

Wheeler  Corp.,  Dansville,  NY: 
.  December  20.  2001. 
TA-W-50.451:  Berendsen  Fluid  Powrer. 

Houston,  TX:  December  16,  2001. 
TA-W-50,368:  The  Flexaust  Co.,  Inc.. 

Appliance  Div.,  El  Paso,  TX: 

December?,  2001. 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  trade  certified  primary  firm 
has  been  met. 
TA-W-50,355;  Southwest  Silica  Flux, 

Hanover,  NM:  December  1,  2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  subchaper  D,  chapter  2,  title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February 
2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 


NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'-firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-06396:  Aermotor  Pumps. 
Inc.,  Sta-Rite  Industries,  a  Wholly 
Owned  Subsidiary  of  Wisconsin 
Energy  Corp..  Conway.  AR 
NAFTA-TAA-07633:  Southwestern 
Glass  Co.,  Inc.,  Van  Buren,  AR 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-07556:  Waukesha  Electric 

Systems.  Inc.,  Milpitas.  CA:  August 

8,2001. 
NAFTA-TAA-07627;  &-A:  Power  One,  . 

Boston,  MA  and  Power  One, 

International  Power  Devices. 

Andover,  MA:  October  15.  2001. 
NAFTA-TAA-06425:  Fort  Dearborn  Co.. 

Coldwater,  MI:  July  11.2001. 
NAFTA-TAA-06533:  SPX,  Valves  and 

Controls  Div.,  Sartell,  MN:  August 

14.2001. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  February 
2003.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 


DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 


Dated:  February  26,  2003. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(PR  Doc.  03-5551  Filed  3-7-03;  8:43  am) 

BtLUNG  CODE  4S10-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,700J 

20th  Century  IMachine,  Armada,  Mi; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 
28,  2003  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  20th  Century 
Machine,  Armada,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  21st  day  of 
February.  2003. 
Richard  Churcli, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-5549  Filed  3-7-03;  8:45  am] 
BILUNG  CODE  4S10-3IM> 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 


[TA-W-50,566] 

Barrett  Business  Services,  Inc., 
Easton,  MD;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 
15,  2003,  in  response  to  a  worker 
petition  filed  by  the  State  of  Maryland 
on  behalf  of  workers  at  Barrett  Business 
Services,  Inc.,  Easton,  Maryland. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification 
originally  issued  on  October  10,  2002,    , 
and  amended  on  February  5,  2003  (TA- 
41,976),  which  remains  in  effect. 

Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 
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Signed  at  Washington,  DC,  this  5th  day  of 
February,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-5558  Filed  3-7-03;  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,482] 

Black  &  Decker,  Power  Tools  Divlskm, 
Easton,  MD;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January  6, 
2003  in  response  to  a  worker  petition 
filed  by  a  local  One-Stop  Operator,  U.S.  . 
Workforce  Investment  Board,  on  behalf 
of  workers  at  Black  &  Decker,  Power 
Tools  Division,  Easton,  Maryland. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  October  10,  2002,  and  amended  on 
February  13,  2003,  which  remains  in 
effect  (TA-W-41,976).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  13th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-5545  Filed  3-7-03;  8:45  am] 

BILUNG  CODE  451&-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,282] 

Cusoiar  Industries  Incorporated, 
Chesterfield,  Ml;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  9,  2002  in 
response  to  a  petition  filed  on  December 
9,  2002  on  behalf  of  workers  at  Cusoiar 
Industries,  Inc.,  Chesterfield,  Michigan. 

The  Department  has  been  unable  to 
locate  company  officials  of  the  subject 
firm  or  to  obtain  the  information 
necessary  to  reach  a  determination  on 
worker  eligibility.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 


Signed  in  Washington,  DC  this  31st  day  of 
January  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade       ^ 
Adjustment  Assistance. 
(FR  Doc.  03-5554  Filed  3-7-03;  8:45  am] 
BILLING  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42,277] 

Eaton  Corporation,  Roctiester  Hills,  Ml; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  28,  2002  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Eaton  Corporation,  Rochester 
Hills,  Michigan. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  13th  day  of 
February,  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-5541  Filed  3-7-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,858  and  TA-W-50,858A] 

Freedom  Plastic,  LLC,  Sheffield,  IL; 
Freedom  Plastic,  LLC,  Joliet,  IL;  Nottee 
of  TerminatkMi  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  February 
11',  2003  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Freedom  Plastics, 
LLC,  Sheffield,  Ulinois  (TA-W-50.858) 
and  Freedom  Plastics,  LLC,  Joliet, 
Illinois  (TA-W-50.858A). 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  JUed  on 
February  10,  2003  (TA-W-50.871)  that 
is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued.  Further 
investigation  in  this  case  would 
duplicate  efforts  and  serve  no  purpose; 
therefore  the  investigation  imder  this 
petition  has  been  terminated. 


Signed  at  Washington,  EXZ,  this  14th  day  of 
February  2003. 

Richard  Church. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-5550  Filed  3-7-03;  8:45  am] 
BILLING  CODE  4510-3O-l> 


DEPARTMENT  OP  LABOR 

Employment  and  Training 
Administratktn 


'[TA-W-50,252] 

General  Mills,  Bakeries  and  Food 
Service,  Hillsdale,  Ml;  Notk:e  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  December 
4,  2002  in  response  to  a  worker  petition 
filed  by  a  company  official  and  Bakery, 
Confectionery,  Tobacco  Workers  & 
Grain  Millers  Union  on  behalf  of 
workers  at  General  Mills,  Bakeries  and 
Food  Services,  Hillsdale,  Michigan. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  11th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03r5553  Filed  3-7-03;  8:45  am] 
BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
AdministratkHi 


rrA-W-50,473] 

Southern  Georgia  Cap  Company  diM 
Georgia  Headwear  and  Apparel, 
Waycross,  GA;  Notk:e  of  Terminatk>n 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January  6, 
2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Southern  Georgia  Cap 
Company,  doing  business  as  Georgia 
Headwear  and  Apparel,  Waycross, 
Georgia.. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
useful  purpose  and  the  investigation  has 
been  terminated. 
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Signed  at  Washington.  DC.  this  14th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-5544  Filed  3-7-03;  8:45  am) 
BILLMG  CODE  4S10-3fr-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-50.504] 

Hamilton  Sundstrand-Denver, 
Mechanical  Operations  Division, 
Denver,  CO;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January  7, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Hamilton  Sundstrand-Denver, 
Mechanical  Operations  Division, 
Denver,  Colorado. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC.  this  11th  day  of 
February.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-5557  Filed  3-7-03:  8:45  am) 

BILLING  COPE  4S10-30-P 


DEPARTMENT  OF  LABOR  ' 

Employment  and  Training 
Administration 


[TA-W-50,411] 

The  Holmes  Group  Rival  Division 
Flowood  Plant,  Jackson,  MS;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January  2, 
2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  The  Holmes  Group,  Rival 
Division,  Flowood  Plant,  Jackson, 
Mississippi. 

The  petitioning  group  of  workers  is 
included  in  a  petition  investigation, 
TA-W-50,280,  for  which  a 
determination  has  not  yet  been  issued. 

Consequently,  further  investigation 
would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 


Signed  at  Washington.  DC.  this  13th  day  of 
February  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-5543  Filed  3-7-03;  8:45  am) 
BILLING  COOE  4510-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-50.4911 

Kullcke  &  Soffa— K&S,  Austin,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  6,  2003,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  K&S  Kulicke  &  Soffa,  Austin,  Texas. 

This  investigation  revealed  that  the 
petitioner  submitting  the  petition  is  not 
a  duly  authorized  representative.  The 
petition  has  therefore  been  deemed 
invalid.  Consequently,  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  13th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-5546  Filed  3-7-03:  8:45  am) 

BILUNG  COOE  4S1fr-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-50,696] 

Lustar  Dyeing  and  Finishing,  Ashville, 
NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  28,  2003  in 
response  to  a  worker  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Lustar  Dyeing  and  Finishing,  Ashville, 
North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC  this  13th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-5548  Filed  3-7-03;  8:45  am) 

BNJJNG  COOE  4610-^30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50,550] 

Maine  Brand  Manufacturing,  Inc., 
Littleton,  ME;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  14,  2003,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Maine  Brand  Manufacturing,  Inc., 
Littleton,  Maine. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  14th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-5547  Filed  3-7-03;  8:45  am) 

BILUNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,313] 

Mike  Dent  Enterprises,  Burns,  OR; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  December 
12,  2002  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Mike  Dent 
Enterprises,  Bums,  Oregon. 

All  workers  were  separated  ft^om  the 
subject  firm  more  than  one  year  before 
the  date  of  the  petition.  Section  223(b) 
of  the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  11th  day  of 
February  2003. 
Richard  Chiirch, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  03-5555  Filed  3-7-03;  8:45  am) 

BILLING  COOE  4610-30-F 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50,607] 

Nortel  Networks,  GSM  E3  Department, 
Research  Triangle  Park,  NC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 
22,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
Nortel  Networks,  GSM  E3  Department, 
Research  Triangle  Park,  North  Carolina. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
January  7,  2003  (TA-W-50,507)  that  is 
the  subject  of  an  ongoing  investigation 
for  which  a  determination  has  not  yet 
been  issued.  Further  investigation  in 
this  case  would  duplicate  efforts  and 
serve  no  purpose;  therefore,  the 
investigation  under  this  petition  has 
been  terminated. 

Signed  at  Washington,  DC,  this  6th  day  of 
February.  2003.  , 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  03-5560  Filed  3-7-03;  8:45  am) 

BILUNG  COOE  4S10-30-P     ' 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


ITA-W-42,350] 

Partex  Apparel  Manufacturing,  Inc., 
Medley,  FL;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  November 
1 ,  2002  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Partex  Apparel 
Manufacturing,  Inc.,  Medley,  Florida. 

The  petitioner  has  requested  that  this 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  11th  day  of 
February  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-5552  Filed  3-7-03;  8:45  am] 

BttJJNO  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-50,5771 

I 

Trade  Wind  Apparel,  Inc.,  Commerce, 
GA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  16,  2003,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Trade  Wind  Apparel,  Inc.,  Commerce, 
Georgia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC,  this  11th  day  of 
February,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-5559  Filed  3-7-03;  8:45  am) 
BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-50,2451 

Woh^eme  Worldwide,  Inc.,  Kirksville, 
MO;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  4,  2002  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Wolverine 
Worldwide,  Inc.,  Kirksville,  Missouri. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-37,937,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC.  this  31st  day  of 
January  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-5542  Filed  3-7-03;  8:45  am) 
BILUNG  COOE  4S10-30-P 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

agency:  Medicare  Payment  Advisory 
Commission. 


ACnON:  Notice  of  meeting. 


SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday. 
March  20,  2003,  and  Friday,  March  21, 
2003,  at  the  Ronald  Reagan  Building, 
International  Trade  Center,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  meeting  is 
tentatively  scheduled  to  begin  at  9  a.m. 
on  March  20,  and  at  9  a.m.  on  March  21. 

Topics  for  discussign  include: 
Medicare  payment  for  prescription  . 
drugs  imder  part  B;  volume  of  physician 
services  and  related  physician  payment 
issues;  hospital  financial  performance; 
incentives  to  improve  quality; 
alternatives  to  administered  pricing; 
geographic  variation;  workplan  and 
analysis  of  supplemental  coverage  in 
state-level  markets;  long-term  care 
hospital  patient  characteristics; 
examining  differences  between  hospital- 
based  and  free-standing  skilled  nursing 
facilities;  overview  of  the  post-acute 
care  episode  database;  dialysis  quality 
and  cost;  and  the  supply  of  geriatricians. 

Agendas  will  be  e-mailed  on  March 
13,  2003.  The  final  agenda  will  be 
available  on  the  Commission's  Web  site 
(iviiTv.MedPv4C.gov}. 
ADDRESSES:  MedPAC's  address  is:  601 
New  Jersey  Avenue,  NW.,  Suite  9000, 
Washington,  DC  20001.  The  telephone 
number  is  (202)  220-3700. 
FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Ellison,  Office  Manager,  (202) 
220-3700. 

Mark  E.  Miller 

Executive  Director. 

(FR  Doc.  03-5608  Filed  3-7-03;  8:45  am) 

BILLING  COOE  6820-BW-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-029) 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  an  open  meeting  of  the 
NASA  Advisory  Council  (NAC). 
DATES:  Wednesday,  March  19,  2003.   . 
8:30  a.m.  to  2:45  p.m;  and  Thursday, 
March  20,  2003,  8:30  a.m.  to  12:45  p.m. 
ADDRESSES:  John  C.  Stennis  Space 
Center,  NASA,  Building  1005, 
Conference  Room,  Stennis  Space  Center, 
MS  39529-6000. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Kathy  Dakon,  Code  IC,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
0732. 

SUPPLEMENTARY  INFORMATION:  The  . 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Proceedings  of  the  NAC  will  be  shown 
live  via  video  feed  in  the  overflow  Room 
107,  Building  llOQ.  The  agenda  for  the 
meeting  is  as  follows: 

•  Flight  of  Columbia. 

•  NASA  Planning  for  Orbital  Space 
Plane. 

•  NASA's  Earth  Science  Program. 

•  NASA's  Education  Initiative. 

•  ISS  communications  strategy. 

•  Committee  Reports. 

•  Discussion  of  Findings  and 
Recommendations. 

Attendees  should  report  to  Building 
3101,  South  Reception  Center,  Stennis 
Space  Center,  where  they  will  be  asked 
to  comply  with  NASA  security 
requirements,  including  the 
presentation  of  a  valid  picture  ID  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  full  name;  gender;  date/ 
place  of  birth;  citizenship;  greencard/ 
visa  information  (number,  type, 
expiration  date);  passport  information 
(number,  country,  expiration  date); 
employer/affiliation  information  (name 
of  institution,  address,  country,  phone); 
title/position  of  visitor.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  in  advance  by 
contacting  NASA  Stennis  Space  Center 
Security  Office  via  e-mail  at 
SSC.Security.Office@ssc.nasa.gov  or  by 
telephone  at  228-688-3580.  Visitors 
will  not  be  permitted  to  drive  on 
Stennis  Space  Center;  however,  NASA 
will  provide  attendees  with 
transportation  from  the  South  Reception 
Center  to  the  NAC  meeting.  Visitors  will 
be  escorted  at  all  times.  The  remote 
location  of  Stennis  Space  Center  makes 
leaving  the  Center  for  lunch  impractical, 
so  visitors  are  encouraged  to  bring  their 
lunch.  It  is  imperative  that  the  meeting 
be  held  on  these  dates  to  accommodate 
the  scheduling  priorities  of  the  key 
participants. 

June  W.  Edwards 

Advisory  Committee  Management  Officer, 

NatioHbi  Aeronautics  and  Space 

Administration. 

(FR  Doc.  03-5639  Filed  3-7-03;  8:45  am] 

BIUJNO  COOe  791(Mn-P 


NATIONAL  LABOR  RELATIONS 
BOARD 

Announcement  of  Meeting  of  Board 
Members;  Announcement  No.  0»-2003 

March  5.  2003. 

Meeting  No:  09-2003. 

Time  of  Meeting:  11  a.m. 

Place  of  Meeting:  1\\h  Floor,  1099 
Fourteenth  St.,  NW.,  Washington,  DC 
20570. 

Status  of  Meeting:  Closed  to  public 
observation  pursuant  to  5  U.S.C.  Section 
552b(c)(2)  (internal  personnel  rules  and 
practices:  and  9(B))  (Disclosure  would 
significantly  frustrate  implementation  of 
a  proposed  Agency  action  *   *   *). 

Meeting /Agenda;  Internal 
Administrative  Matters. 

Inquiries  concerning  this  matter 
should  be  directed  to:  Lester  A.  Heltzer, 
Acting  Executive  Secretary, 
Washington,  DC  20570,  Telephone: 
(202) 273-1067. 

Lester  A.  Heltzer, 

Acting  Executive  Secretary. 

|FR  Doc.  03-5795  Filed  3-06-03;  3:14  pm) 

BILUNG  COOE  7S55-01-M 


NUCLEAR  REGULATORY  .  . 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  New  collection. 

2.  The  title  of  the  information 
collection:  Requests  to  Non- Agreement 
States  for  Information,  as  authorized  by 
section  274(a)  of  the  Atomic  Energy  Act. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  One-time  or  as  needed. 

5.  Who  will  be  required  or  asked  to 
report:  The  18  States  that  have  not 


signed  section  274(b)  Agreements  with 
NRC  (Non- Agreement  States). 

6.  An  estimate  of  the  number  of 
annual  responses:  NRC  expects  to 
receive  no  more  than  18  responses  per 
occasional  request  or  approximately  18 
responses  per  year. 

7.  The  estimated  number  of  annual 
respondents:  18  Non-Agreement  States. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  135  hours  (18 
responses  per  year  x  7.5  hours)  per 
response. 

9.  An  indication  of  whether  section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  /Ibsfract:  Occasionally,  requests 
will  be  made  of  the  Non-Agreement 
States  for  information  similar  to  that 
requested  from  the  Agreement  States. 
Requests  will  be  made  on  a  one-time  or 
as-needed  basis,  e.g.,  to  respond  to  a 
specific  incident,  to  gather  information 
on  licensing  and  inspection  practices 
and  other  technical  statistical 
information.  These  information  requests 
will  primarily  refer  to  naturally 
occurring  and  accelerator-produced 
radioactive  materials  which  may  be 
subject  to  State  regulations  since  they 
do  not  come  under  (he  purview  of  the 
Atomic  Energy  Act,  as  amended.  The 
reason  for  requesting  such  information 
is  that  the  information  can  assist  the 
Commission  in  its  considerations  and 
decisions  involving  Atomic  Energy  Act 
materials  programs  in  an  effort  to  make 
the  national  nuclear  materials  programs 
more  uniform  and  consistent. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  'the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/ omb/ index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  April  9,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 
Bryon  Allen,  Office  of  Information  and 

Regulatory  Affairs  (3150-XXXX), 

NEOB-10202,  Office  of  Management 

and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton.  (301)  415-7233. 
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Dated  in  Rockville,  Maryland,  this  3rd  day 
of  March,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  03-5605  Filed  3-7-03;  8:45  am) 

BHJJNQ  COK  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION  __ 

Agency  Information  Collection 
Activities:  Submission  for  the  Offica  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
follov«ring  proposal  for  the  collection  of 
information  under  the  provisions  of  the ' 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Application  for  License  to 
Export  Nuclear  Equipment  and  Material. 

3.  The  form  number  if  applicable: 
NRC  Form  7. 

4.  How  often  the  collection  is 
required:  On  occasion;  for  each  separate 
request  for  a  specific  export  license  and 
for  exports  of  incidental  radioactive 
material  using  existing  general  licenses. 

5.  Who  willbe  required  or  asked  to 
report:  Any  person  in  the  U.S.  who 
wishes  to  export:  (a)  Nuclear  equipment 
and  material  subject  to  the  requirements 
of  a  specific  license,  (b)  radioactive 
waste  subject  to  the  requirements  of  a 
specific  license,  and  (c)  incidental 
radioactive  material  that  is  a 
contaminant  of  shipments  of  more  than 
100  kilograms  of  non- waste  material 
using  existing  NRC  general  licenses. 

6.  An  estimate  of  the  number  of 
armual  responses:  70. 

7.  The  estimated  number  of  annual 
respondents:  70. 

8.  An  estimate  of  the  total  number  of 
hours  needed  armually  to  complete  the 
requirement  or  request:  190.8  rounded  ^ 
to  191  hours. 

9.  An  indication  of  whether  section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 


10.  Abstract:  Any  person  in  the  U.S. 
wishing  to  export  nuclear  material  and 
equipment  requiring  a  specific 
authorization  or  radioactive  waste 
requiring  a  specific  authorization 
ordinarily  should  file  an  application  for 
a  license  on  NRC  Form  7,  except  that 
certain  submittals  should  be  filed  by 
letter.  The  application  will  be  reviewed 
by  the  NRC  and  by  the  Executive 
Branch,  and  if  applicable  statutory, 
regulatory,  and  policy  considerations 
are  satisfied,  the  NRC  will  issue  a 
license  authorizing  the  export. 

A  completed  NRC  Form  7  must  also 
be  filed  by  any  person  in  the  U.S. 
wishing  to  use  existing  NRC  general 
licenses  for  the  export  of  incidental 
radioactive  material  before  the  export 
takes  place  (if  the  total  amount  of  the 
shipment  containing  the  incidental 
radioactive  material  exceeds  100 
kilograms).  The  form  is  reviewed  by  the 
NRC  to  ensure  that  the  Agency  is 
informed  before  the  fact  of  these  kinds 
of  shipments  and  to  allow  NRC  to 
inform  other  interested  parties,  as 
appropriate,  including  import  control 
authorities  in  interested  foreign 
countries. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  April  9.  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen,  Office  of  Information  and 
Regulatory  Affairs  (3150-0127), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  in  Rockville,  Maryland,  this  3rd  day 
of  March,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  )o.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-5606  Filed  3-7-03;  8:45  am] 
aaiMG  COOE  Tsao-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-438  and  50-<439] 

In  ttie  Matters  of  Tennessee  Valley 
Authority  (Bellefonte  Nuclear  Plant, 
Units  1  md  2);  Order 

I 

The  Tennessee  Valley  Authority 
(TVA,  or  the  applicant)  is  the  current 
holder  of  Construction  Permit  Nos. 
CPPR-122  and  CPPR-123,  issued  by  the 
Atomic  Energy  Commission  on 
December  12, 1974,  for  construction  of 
the  Bellefonte  Nuclear  Plant,  Units  1 
and  2.  These  fecilities  are  currently  in 
deferral  status  as  described  in  the  U.S. 
Nuclear  Regulatory  Commission's 
(NRC's)  Generic  Letter  87-15  at  the 
applicant's  site  in  Jackson  County. 
Alabama,  on  a  peninsula  at  Tennessee 
River  Mile  392  on  the  west  shore  of 
Guntersville  Reservoir,  about  6  miles 
east-northeast  of  Scottsboro,  Alabama. 

On  July  11,  2001,  TVA  filed  a  request 
pursuant  to  10  CFR  50.55(b)  for 
extensions  of  the  expiration  dates  for 
Construction  Permit  Nos.  CPPR-122 
AND  CPPR-123.  Construction  activities 
at  the  Bellefonte  site  had  been  deferred 
in  1988  due,  in  part,  to  a  lower-than- 
expected  electrical  load  forecast  within 
the  TVA  service  area.  At  the  present 
time,  Bellefonte  Unit  1  is  about  88 
percent  complete  and  Bellefonte  Unit  2 
is  about  58  percent  complete.  On  March 
23, 1993,  TVA  notified  the  NRC  that  it 
planned  to  resume  completion  activities 
120  days  bom  the  date  of  their  letter. 
However,  as  a  result  of  the  delay  from 
the  inactivity  during  the  construction 
deferral  and  a  need  to  conduct  an 
Integrated  Resource  Planning  process  to 
consider  the  lowest  cost  options  for 
providing  an  adequate  supply  of 
electricity  to  TVA's  customers  pursuant 
to  the  provisions  of  the  Energy  Policy 
Act  of  1992,  TVA  was  unable  to 
complete  the  construction  of  the  two 
units  before  the  original  expiration 
dates,  July  1, 1994,  for  Unit  1  and  July 
1, 1996,  for  Unit  2.  In  response  to  a 
request  from  TVA  dated  April  19,  1994, 
the  NRC  extended  the  construction 
permit  expiration  dates  for  Bellefonte 
Unitsn  and  2  to  October  1,  2001,  and 
October  1,  2004,  respectively,  in  a  letter 
dated  June  27,  1994.  That  letter 
transmitted  an  Order  signed  by  William 
T.  Russell  and  a  Safety  Evaluation 
prepared  by  the  NRC  staff. 

In  the  current  July  11,  2001,  TVA 
request  for  extending  the  Bellefonte 
construction  permit  expiration  dates, 
TVA  stated  that  the  extensicMi  of  the 
Bellefonte  construction  permits  will 
help  TVA  to  maintain  a  full  scope  of 
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competitive  energy  production  choices. 
TVA's  integrated  resource  plan.  Energy 
Vision  2020.  identified  the  need  for  a 
flexible  range  of  options  and 
alternatives  to  meet,  among  other  things, 
the  Tennessee  Valley  region's  new  base- 
load  power  supply  needs  through  the 
year  2020.  Recent  record-breaking 
energy  demands  in  the  Tennessee 
Valley  have  reinforced  TVA's  obligation 
to  provide  ample  safe,  economic, 
reliable,  and  environmentally 
responsible  sources  of  electric  power. 
Fulfilling  this  responsibility,. TVA  seeks 
to  maintain  a  robust  and  flexible  range 
of  generating  options.  These 
uncertainties,  and  the  delay  due  to  the 
extended  construction  inactivity  at  the 
site,  provide  good  cause  for  extending 
the  construction  permits  for  Bellefonte 
Nuclear  Plant,  Units  1  and  2. 

The  NRC  notes  that  there  is  renewed 
interest  in  completing  at  least  Bellefonte 
Unit  1 ,  possibly  with  financial 
assistance  from  outside  parties.  Recent 
NRC  inspections  have  also  verified  that 
TVA  is  appropriately  maintaining  the 
Bellefonte  units  in  a  condition  for 
continuation  of  construction  and 
ultimate  licensing  for  operation. 

n 

"    The  NRC  staff  has  concluded  that 
good  cause  has  been  shown  for  the 
delays,  the  extensions  are  sought  for  a 
reasonable  period,  and  this  action 
involves  no  significant  hazards 
consideration.  The  basis  for  these 
conclusions  is  given  in  the  staffs  Safety 
Evaluation. 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact,  which  was 
published  in  the  Federal  Register  on 
January  24,  2003  (68  FR  3571).  Pursuant 
to  10  CFR  51.32,  the  Commission  has 
determined  that  extending  the 
construction  completion  dates  will  have 
no  significant  impact  on  the 
envirormient. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  11,  2001.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR). 
located  at  One  White  Flint  North,  Public 
File  Area  Ol  F21,  11555  Rockville  Pike 
(first  floor),  Rockville.  Maryland.  •• 
Publicly  available  records  will  be 
accessible  electronically  fttjm  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/Teading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 


Reference  staff  by  telephone  at  1-800- 
397^209  or  301-415-^737.  or  by  e-mail 
to  pdr@nrc.gov. 

ffl 

It  is  hereby  ordered  that  the  latest 
construction  completion  date  for 
Construction  Permit  No.  CPPR-122  is 
extended  to  October  1,  2011,  and  the 
latest  construction  completion  date  for 
Construction  Permit  No.  CPPR-123  is 
extended  to  October  1,  2014. 

For  the  Nuclear  Regulatory  Cominission. 

Dated  in  Rockville,  Maryland  this  4th  day 
oP March.  2003. 
Richard  W.  Borchardt, 
Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  03-5607  Filed  3-7-03;  8:45  am] 

BILUNG  CODE  7S90-01-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  Information  Collection: 
Forms  Rl  38-117,  38-118,  and  37-22 

agency:  Office  of  Personnel 

Management. 

ACnON:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995  and  5  CFR 
1320),  this  notice  announces  that  the 
Office  of  Personnel  Management  (OPM) 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
reclearance  of  a  revised  information 
collection.  RI  38-117.  Rollover  Election, 
is  used  to  collect  information  from  each 
payee  affected  by  a  change  in  the  tax 
code  (Pub.  L.  107-16)  so  that  OPM  can 
make  payment  in  accordance  with  the 
wishes  of  the  payee.  RI  38-118,  Rollover 
Information,  explains  the  election.  RI 
37-22,  Special  Tax  Notice  Regarding 
Rollovers,  provides  more  detailed 
information. 

Approximately  1,500  RI  38-117  forms 
will  be  completed  annually.  We 
estimate  it  takes  approximately  30 
minutes  to  complete  the  form.  The 
annual  burden  is  750  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  E-mail  to 
mbtoomey@opai.gov.  Please  include 
your  mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— 

Ronald  W.  MeUon,  Chief,  Operations 
Support  Division,  Retirement  and 


Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349A.  Washington,  DC 
20415-3450.  and  Stuart  Shapiro,  OPM 
Desk  Officer,  Office  of  Information  & 
Regulatory  Affairs,  New  Executive 
Office  Building,  NW.,  Room  10235, 
Washington,  DC  20503. 

For  Information  regarding 
administrative  coordination —  contact: 
Cyrus  S.  Benson,  Team  Leader,  Desktop 
Publishing  &  Printing  Team.  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 

U.S.  Office  of  Personnel  Management. 
Kay  Coles  fames. 
Director. 

(FR  Doc.  03-5539  Filed  3-7-03;  8:45  am) 
BILUNG  CODE  6325-50-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 


SUMMARY:  This  gives  notice  of  OPM 
decisions,  granting  authority  to  make 
appointments  under  Schedule  C  in  the 
excepted  service  as  required  by  5  CFR 
6.1  and  213.103. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Shivery,  Director,  Washington  Service 
Center,  Employment  Service  (202)  606- 
1015. 

SUPPLEMENTARY  INFORMATION:  Appearing 
in  the  listing  below  are  the  individual 
authorities  established  under  Schedule 
C  between  between  January  1 ,  2003  and 
January  31,  2003.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  is  published  each  year. 

Schedule  C 

Appalachian  Regional  Commission 

Confidential  Policy  Advisor  to  the 
Federal  Co-Chairman.  Effective  January 
16,  2003. 

Broadcasting  Board  of  Governors 

Special  Assistant  to  the  Chairman. 
Broadcasting  Board  of  Governors. 
Effective  January  21.  2003. 

Special  Assistant  to  the  Chairman, 
Broadcasting  Board  of  Governors. 
Effective  January  23.  2003. 

Commission  on  Civil  Rights 

Special  Assistant  to  the 
Commissioner.  Effective  January  17, 
2003. 
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Consumer  Product  Safety  Commission 

Special  Assistant  (Legal)  to  the 
Commissioner.  Effective  January  22, 
2003. 

Department  of  Agriculture 

Director  of  Constituent  Affairs  to  the 
Deputy  Chief  of  Staff.  Effective  January 
3,  2003. 

Director  of  Web  Design  to  the  Deputy 
Chief  of  Staff.  Effective  January  3,  2003. 

Special  Assistant  for  the  Office  of 
Homeland  Security  to  the  Secretary. 
Effective  January  7.  2003. 

Special  Assistant  to  the  Under 
Secretary  for  Resources.  Education  and 
Economics.  Effective  January  9,  2003. 

Confidential  Assistant  to  Uie  White 
House  Liaison.  Effective  January  31, 
2003. 

Department  of  Commerce 

Confidential  Assistant  to  the  Director 
of  Scheduling.  Effective  January  10, 
2003. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Transportation 
and  Machinery.  Effective  January  16. 
2003. 

Confidential  Assistant  to  the  Under 
Secretary  for  Export  Administration. 
Effective  January  ^.  2003. 

Director,  Office  of  Pubfic  Affairs  to 
the  Under  Secretary  for  International 
Trade.  Effective  January  21,  2003. 

Department  of  Defense 

Staff  Assistant  to  the  Deputy  Secretary 
of  Defense  (Eurasia).  Effective  January  9, 
2003. 

Director  of  Assessments  to  the  Deputy 
Under  Secretary  of  Defense 
(International  Technology).  Effective 
January  13,  2003. 

Department  of  Education 

Special  Assistant  to  the  Deputy  Under 
Secretary  for  Innovations  and 
Improvement.  Effective  January  2,  2003. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  January  3,  2003. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Innovation  and 
Improvement.  Effective  January  3,  2003. 

Confidential  Assistant  to  the  Deputy 
Under  Secretary  for  Innovation  and 
Improvement.  Effective  January  3,  2003. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  January  15,  2003. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  January  15,  2003. 

Special  Assistant  to  the  Associate 
Deputy  Under  Secretary.  Effective 
January  16,  2003. 

Sptecial  Assistant  to  the  Chief  of  Staff. 
Effective  January  30,  2003. 


Department  of  Energy 

Special  Assistant  to  the  Secretary  of 
Defense.  Effective  January  7, 2003. 

Trip  Coordinator  to  the  Director, 
Scheduling  and  Advance.  Effective 
January  13,  2003. 

Associate  Deputy  Assistant  Secretary 
to  the  Deputy  Assistant  Secretary  for 
Environment  and  Science.  Effective 
January  22,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernment^  Affairs.  Effective 
January  24.  2003. 

Senior  Policy  Advisor  to  the  Assistant 
Secretary  for  International  Affairs. 
Effective  January  24.  2003. 

Special  Assistant  to  the  Director  of 
Economic  Impact  and  Diversity. 
Effective  January  27,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovemmentad  Affairs.  Effective 
January  28,  2003. 

Executive  Assistant  to  the  Assistant 
Secretary  for  Fossil  Energy.  Effective 
January  28,  2003. 

Policy  Advisor  to  the  Assistant 
Secretary  for  Fossil  Energy.  Effective 
January  28,  2003. 

Senior  Policy  Advisor  to  the  Director, 
Office  of  Civilian  Radioactive  Waste 
Management.  Effective  January  28,  2003. 

Chief  of  Staff  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  Effective  January  29,  2003. 

Department  of  Health  and  Human 
Services 

Director  of  Communications  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Strategy).  Effective 
January  3,  2003. 

Secretary's  Regional  Representative, 
Philadelphia,  PA  to  the  Director  of 
Intergovernmental  Affairs.  Effective 
January  15,  2003. 

Deputy  White  House  Liaison  For 
Boards  and  Committees  to  the  Chief  of 
Staff.  Effective  January  27,  2003. 

Department  of  Homeland  Security 
Agency 

Travel  Aide  to  the  Chief  of  Staff. 
Effective  January  24,  2003. 

White  House  Liaison  to  the  Chief  of 
Staff.  Effective  January  24,  2003. 

Executive  Assistant  to  the  Deputy 
Secretary.  Effective  January  24,  2003. 

Speecnwriter  to  the  Assistant 
Secretary  for  Public  Affidrs.  Effective 
January  24,  2003. 

Executive  Assistant  to  the  Chief  of 
Staff.  Effective  January  24,  2003. 

Assistant  Press  Secretary  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  January  24,  2003. 

Executive  Secretariat  to  the  Under 
Secretary  for  Border  and  Transportation 
Security.  Effective  January  24.  2003. 


Special  Assistant  to  the  Under 
Secretary  for  Border  and  Transportation 
Security.  Effective  January  24,  2003. 

Executive  Assistant  to  the  Inspector 
General.  Effective  January  29,  2003. 

Receptionist  to  the  Seoetary  of 
Homeland  Security.  Effective  January 
29,  2003. 

Executive  Assistant  to  the  Secretary  of 
Homeland  Security.  Effective  January 
29,  2003. 

Scheduler  to  the  Secretary  of 
Homeland  Security.  Effective  January 
31,  2003. 

Department  of  Housing  and  Urban 
Development 

Director  of  Executive  Scheduling  to 
the  Assistant  Secretary  for 
Administration.  Effective  January  3, 
2003. 

Advance  Coordinator  to  the  Assistant 
Secretary  for  Administration.  Effective 
January  7,  2003. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  and  Internal 
Relations.  Effective  January  9,  2003. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  ai^d  Internal 
Relations.  Effective  January  9,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  Effective  January  15,  2003. 

Special  Assistant  to  die  Deputy 
Secretary.  Effective  January  21,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  January  28, 
2003. 

Staff  Assistant  to  the  Assistant  Deputy 
Secretary  for  Field  Policy  and 
Management.  Effective  January  28,  2003. 

Department  of  the  Interior 

Press  Secretary  to  the  Director,  Office 
of  Communications.  Effective  January  3, 
2003. 

Hispanic  Media  Outreach  Coordinator 
to  the  Director,  Office  of 
Conmiunications.  Effective  January  7, 
2003. 

Special  Assistant  to  the  Director  of 
Scheduling  and  Advance.  Effective 
January  15,  2003. 

Department  of  Justice 

Principal  Deputy  Director  and  Press 
Secretary  to  the  Director,  Office  of 
Public  Affairs.  Effective  January  3,  2003. 

Counsel  to  the  Assistant  Attorney 
General,  Civil  Rights  Division.  Effective 
January  21,  2003. 

Coimsel  to  the  Assistant  Attorney 
General  to  the  General  Attorney. 
Effective  January  28,  2003. 

Department  of  Labor 

Special  Assistant  to  the  Secretar>'  of 
Labor.  Effective  January  13,  2003. 
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Staff  Assistant  to  the  Wage  and  Hour 
Administrator.  Effective  January  21, 
2003. 

Special  Assistant  to  the  Deputy  Under 
Secretary  for  International  Affairs, 
Bureau  of  International  Labor  Affairs. 
Effective  January  23.  2003. 

Chief  of  Staff  to  the  Assistant 
Secretary  for  Policy.  Effective  January 
23,  2003. 

Special  Assistant  to  the  Secretary  of 
Labor.  Effective  January  23,  2003. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
January  27,  2003. 

Chief  Economist  to  the  Assistant 
Secretary  for  Policy.  Effective  January 
28,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Mine  Safety  and  Health. 
Effective  January  29.  2003. 

Department  of  State 

Senior  Advisor  to  the  Coordinator  for 
International  Information  Programs. 
Effective  January  2,  2003. 

Legislative  Management  Officer  to  the 
Assistant  Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
January  6,  2003. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  International 
Organizational  Affairs.  Effective  January 
8,  2003. 

Correspondence  Specialist  to  the 
Assistant  Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
January  10.  2003. 

Special  Advisor  to  the  Assistant 
Secretary  for  International 
Organizational  Affairs.  Effective  January 
10.  2003. 

Legislative  Management  Officer  to  the 
Assistant  Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
January  17.  2003. 

Protocol  Officer  (Visits)  to  the  Deputy 
Chief  of  Protocol.  Effective  January  24, 
2003. 

Department  of  the  Treasury 

Special  Assistant  to  the  Director  of 
Strategic  Planning.  Scheduling  and 
Advance.  Effective  January  2.  2003. 

Senior  Advisor  to  the  Assistant 
SecretaryNDeputy  Secretary  for 
International  Affairs.  Effective  January 
27.  2003. 

Environmental  Protection  Agency 

Associate  Assistant  Administrator  to 
the  Associate  Administrator  for 
Research  and  Development.  Effective 
January  24,  2003.  Federal 
Communications  Commission 

Deputy  Director.  Office  of  Media 
Relations  to  the  Chief  of  Staff.  Effective 
January  29.  2003. 


Federal  Emergency  Management  Agency 
Policy  Advisor  to  the  Deputy  Director, 
Federal  Emergency  Management 
Agency.  Effective  Jahuary  10,  2003. 

Federal  Housing  Finance  Board 
Staff  Assistant  to  the  Chairman. 

Effective  January  15,  2003.  Federal 

Maritime  Commission 
Counsel  to  the  Commissioner. 

Effective  January  28,  2003. 

Office  of  National  Drug  Control  Policy 

Special  Assistant  to  the  Director. 
Effective  January  7,  2003.  Office  of 
Bersonnel  Management 

Special  Assistant  to  the  Director, 
Office  of  Communications.  Effective 
January  6.  2003. 

Special  Assistant  to  the  Director. 
Effective  anuary  7,  2003. 

White  House  Liaison  to  the  Chief  of 
Staff.  Effective  January  27,  2003. 

Overseas  Private  Investment 
Corporation 

Program  Specialist  to  the  President  for 
Overseas  Private  Investment 
Corporation.  Effective  January  15.  2003. 

President's  Commission  on  White  House 
Fellowships 

Special  Assistant  (Office  Automation) 
to  the  Director.  Presidential  Commission 
on  White  House  Fellowships.  Effective 
January  9,  2003. 

Education  and  Special  Projects 
Director  to  the  Director.  President's 
Commission  on  White  House 
Fellowships.  Effective  January  23,  2003. 

Small  Business  Administration 
Special  Assistant  to  the  Chief  of  Staff. 

Effective  January  21,  2003. 

Special  Assistant  to  the  Deputy 

Administrator.  Effective  January  23, 

2003. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954—1958  Comp.,  P.218 

Kay  Coles  James, 

Office  of  Personnel  Management,  Director. 
[PR  Doc.  03-5538  Filed  3-7-03;  8:45  am) 

BILLING  CODE  632S-3fr-P 


Commissioner  Goldschmid.  as  duty 
officer,  determined  that  np  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  att^d  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3).  (5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3).  (5),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meetings. 

'  The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday.  March 
11.  2003  will  be: 
Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 
Institution  and  settlement  (rf  injunctive 

actions;  and 
Opinions. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Wednesday, 
March  12.  2003  will  be:     > 
Formal  orders  of  investigations; 
Institution  of  administrative 

proceedings  of  an  enforcement  natiwe; 
Institution  of  injunctive  actions; 
Adjudicatory  matters; 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted, 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  March  5.  2003. 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  03-5769  Piled  3-6-03;  2:13  pm] 

MLUNG  CODE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

f 

Sunshine  Act;  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  10,  2003:  Closed 
Meetings  will  be  held  on  Tuesday, 
March  11,  2003  at  10  a.m.,  and  on 
Wednesday,  March  12,  2003  at  2:30  p.m. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47429;  File  No.  SR-Amex- 
2003-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  To 
Increase  to  Five  Hundred  Contracts  the 
Maximum  Permissible  Number  of 
Equity  and  Index  Option  Contracts 
Executable  Through  Auto-Ex 

March  3,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
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("Act")^  and  rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
10,  2003,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  n,  and  III  below,  which  items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

'  I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  increase  to  500 
contracts  the  maximiun  permissible 
number  of  equity  and  index  option 
contracts  in  an  order  executable  through 
its  automatic  execution  system,  Auto- 
Ex. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  FV  below.  The  Amex  has 
prepared  siunmaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  ^e  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1985,  the  Exchange  implemented 
the  Auto-Ex  system,  which 
automatically  executes  public  customer 
market  and  marketable  limit  orders  in 
options  at  the  best  bid  or  offer  displayed 
at  the  time  the  order  is  entered  into  the 
Amex  Order  File  ("AOF").  There  are, 
however,  limitations  on  the  niunber  of 
option  contracts  that  can  be  entered  into 
or  executed  by  these  systems.  AOF, 
which  handles  limit  orders  routed  to  the 
specialist's  book  as  well  as  orders 
routed  to  Auto-Ex,  allows  for  the  entry 
of  orders  of  up  to  2500  option 
contracts.^  Auto-Ex,  however,  is  oidy 
permitted  to  execute  equity  option 
orders  and  index  option  orders  of  up  to 


250  contracts.'*  As  a  result,  market  a^d 
marketable  limit  orders  of  more  than 
250  contracts  are  routed  by  AOF  to  the 
specialist's  book. 

The  Exchange  now  proposes  to 
increase  to  500  contracts  the  maximum 
permissible  number  of  equity  and  index 
option  contracts  in  an  order  that  can  be 
executed  through  the  Auto-Ex  system.  It 
is  proposed  that  this  increase  to  500 
contracts  in  permissible  order  size  for 
Auto-Ex  be  implemented  on  a  case-by- 
case  basis  for  an  individual  option  class 
or  for  all  option  classes  when  two  floor 
governors  or  senior  floor  officials  deem 
such  an  increase  appropriate.  CurrenUy, 
the  Amex  posts  applicable  quote  size 
parameters  on  its  web  page  and 
represents  that  it  will  continue  to  do  so. 
The  Exchange  represents  that  it  has 
sufficient  systems  capacity  necessary  to 
accommodate  implementation  of  the 
proposed  increase. 

The  Exchange  represents  that  the 
Commission,  in  its  March  2002  Order 
permitting  the  Amex  to  expand  the 
maximum  Auto-Ex  size  to  250  contracts, 
was  concerned  at  the  time  that  an 
increase  in  the  Auto-Ex  order  size  could 
create  greater  risks  for  market 
participants.  In  particular,  the 
Commission  noted  that  a  larger  Auto-Ex 
size  could  subject  market  makers  to 
greater  financial  risk  due  to  the 
automatic  execution  of  such  orders  at 
the  quoted  price.  The  Amex 
subsequently  adopted  a  rule  ^  that 
would  allow  it  to  match  the  automatic 
execution  sizes  of  other  options 
exchanges  provided  the  Exchange 
submits  a  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Act.^  In  April  2002, 
pursuant  to  Amex  rule  933, 
Commentary  .03  and  section  19(b)(3)(A) 
of  the  Act,  the  Amex  filed  a  notice  of 
immediate  effectiveness  with  the 
Commission  and  increased  its  Auto-Ex 
size  for  QQQ  options  to  up  to  2,000 
contracts  for  the  two  near-term 
expiration  months  and  1,000  contracts 
for  all  other  expiration  months  in  order 
to  match  Primary  Market  Makers'  size 
guarantees  in  QQQ  options  on  the 
International  Securities  Exchange,  Inc. 
("ISE").''  Since  April  29,  2002,  the 


'  15  U.S.C.  78s(b)(l). 
*  17  CFR  240.19b-*. 

3  See  Securities  Exchange  Act  Release  No.  44065 
(March  12.  2001).  66  FR  15513  (March  19,  2001). 


*  See  Securities  Exchange  Act  Release  No.  45628 
(March  22,  2002).  67  FR  15262  (March  29.  2002) 
("March  2002  Order").  The  Amex  notes  that  the 
Auto-Ex  guarantee  size  for  Nasdaq-100  Tracking 
Stock  ("QQQ")  options  is  up  to  2,000  contracts  for 
the  two  near-term  expiration  months  and  1 ,000 
contracts  for  all  other  expiration  months.  See 
Securities  Exchange  Act  Release  No.  45828  (April 
25,  2002).  67  FR  22140  (May  2.  2002). 

'  See  Amex  rule  933,  Commentary  .03;  see  also 
Securities  Exchange  Act  Release  No.  45828  (April 
25,  2002).  67  FR  22140  (May  2,  2002). 

"15  U.S.C.  78s(b)(3)(A). 

'  See  Securities  Exchange  Act  Release  No.  45828 
(April  25.  2002).  67  FR  22140  (May  2,  2002).  The 


Exchange  represents  that  it  has 
established  an  Auto-Ex  size  of  1 ,000 . 
contracts  for  all  QQQ  options  series. 
The  Exchange  states  that,  to  date,  it  is 
unaware  of  any  increased  risks  to 
market  participants  and  the  marketplace 
as  a  result  of  the  greater  Auto-Ex  size  for 
QQQ  options. 

The  Exchange  also  believes  that  the 
increased  Auto-Ex  size  of  up  to  250 
contracts  for  all  other  options  classes  at 
the  Exchange  has  similarly  not  created 
greater  financial  risks  or  other  known 
system  difficulties.  The  Exchange  has 
set  the  Auto-Ex  order  size  to  the  250- 
contract  maximum  in  a  number  of 
actively-traded  option  classes  that,  the 
Exchange  believes,  are  the  classes  with 
the  greatest  liquidity  and  trading 
interest.^  For  example,  options  in 
Microsoft  Corporation  (MSFT)  and 
General  Electric  Co.  (GE)  have  Auto-Ex 
sizes  of  250  contracts.  The  Exchange 
states  that  market  participants  have 
further  indicated  that  even  larger  sizes 
would  provide  greater  benefits  to  their 
customers  and  proprietary  trading 
strategies.  The  Exchange  maintains  that 
an  increase  in  the  permissible  size  of 
orders  executable  through  Auto-Ex  will 
provide  more  efficient  executions  due  to 
the  speed  of  execiition  obtained  by 
Auto-Ex  versus  manual  handling.  The 
Exchange  states  that  customers  and 
other  market  participants  are 
increasingly  demanding  that  the 
Exchange  automatically  execute  larger 
optioq  order  sizes  that  in  the  past  would 
have  received  manual  handling.  The 
Exchange  believes  that  an  increase  in 
the  Auto-Ex  size  of  up  to  500  contracts 
will  meet  this  demand  of  the 
marketplace. 

The  Exchange's  Auto-Ex  system 
provides  that  all  customer  and  broker- 
dealer  market  and  marketable  limit 
orders  within  the  appropriate  size 
parameters  are  executed  at  the 
prevailing  best  bid  or  offer,  with  both 
the  specialist  and  registered  options 
traders  ("ROTs")  as  the  contra-party  to 


Amex  rule  change  with  respect  to  maximum  Auto- 
Ex  size  for  the  QQQ  options  was  submitted  as  a 
change  effective  on  filing  pursuant  to  section 
19(b)(3)(A]  of  the  Act,  15  U.S.C.  78s(b)(3)(A). 

■The  Exchange  states  that,  as  of  February  7,  2003. 
it  had  established  a  maximum  250-contract  Auto- 
Ex  size  for  the  following  options  classes:  (1)  Altria 
Group,  Inc.  (MO):  (2)  Advanced  Micro  Devices  Inc. 
(AMD);  (3)  Applied  Materials  (AMST):  (4)  ARIBA. 
Inc.  (ARBA);  (5)  Brocade  Communication  Systems 
(BRCD):  (6)  Capital  One  Financial  Corporation 
(COF);  (7)  Exxon  Mobile  Corporation  (XOM):  (8) 
General  Electinc  Co.  (GE):  (9)  Home  Depot  Inc.  (HD); 
(10)  tatel  Corporation  (INTC):  (11)  )ohnson  & 
Johnson  Company  (JN));  (12)  Microsoft  Corporation 
(MSFT);  (13)  Motorola,  tac.  (MOT);  (14)  Oracle 
Corporation  (ORCL);  (15)  Qlogic  Corporation 
(QLGQ;  (16)  Qualcomm  Corporation  (QCOM);  (17) 
Texas  histruments  (TXN):  (18)  The  Coca-Cola  Co. 
(KO);  and  (19)  United  Parcel  Services.  Inc.  (UPS). 
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the  transaction.  Auto-Ex  trades  are 
automatically  allocated  on  a  rotating 
basis  to  the  specialist  and  to  each  ROT 
that  has  signed  on  to  Auto-Ex.^  If  an 
Auto-Ex  trade  is  greater  than  10 
contracts,  the  Auto-Ex  system  divides 
the  execution  into  lots  of  10  or  fewer 
contracts  and  allocates  a  lot  to  each 
Auto-Ex  participant.!"  Accordingly,  for 
actively-traded  option  classes  in  large 
trading  crowds,  the  Auto-Ex  allocation 
of  executed  contracts  into  lots  of  10 
contracts  operates  so  that  an  Auto-Ex 
size  of  250  contracts  is  spread  out 
among  several  ROTs,  thereby 
significantly  reducing  the  potential 
financial  risk  that  a  single  ROT  may 
inciu-.  The  Exchange  believes  that  an 
increase  of  the  Auto-Ex  eligible  size  to 
500  will  not  significantly  increase  the 
financial  risks  of  ROTs  for  such       ^ 
actively-traded  option  classes. 

The  Exchange  believes  that  market 
participants  desire,  and  will  support,  an 
increase  in  Auto-Ex  eligible  sizes  of  up 
to  500  contracts.  The  Exchange 
represents  that,  as  of  April  29,  2002.  it 
has  established  an  Auto-Ex  size  of  1,000 
contracts  for  all  QQQ  options  series. 
The  Amex  believes  that  the  proposed 
increase  in  Auto-Ex  eligible  size  for  all 
other  options  is  necessary  in  order  for 
the  Exchange  to  address  market 
demands  and  for  the  purpose  of 
competing  effectively  with  other  options 
exchanges  that  may  not  be  so  restricted. 

The  Amex  notes  that  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE") 
has  received  regulatory  approval,  with 
respect  to  option  classes  that 
disseminate  quotations  with  size,  to 
automatically  execute  orders  in  such 
options  through  its  KAES  system  up  to 
the  disseminated  size,  which  may  be 
larger  than  250  contracts." 
Furthermore,  the  Amex  notes  that  the 
ISE  automatically  executes  a  customer 
order  for  the  disseminated  quote  size 
once  such  order  hits  the  available 
option  quote. '2  As  a  result,  the 
disseminated  size  for  a  particular  option 


3  At  the  start  of  each  trading  day,  the  order  in 
which  trades  are  allocated  to  the  specialist  and 
traders  signed  on  to  Auto-Ex  is  randomly 
determined. 

*°  For  example,  an  option  class  that  allows  up  to 
50  contracts  to  be  executed  through  Auto-Ex  would 
have  a  trade  of  25  contracts  divided  into  lots  of  10, 
10  and  5.  See  Securities  Exchange  Act  Release  No. 
47229  (January  22,  2003),  68  FR  5060  (January  31, 
2003)  (File  No.  SR-Amex-00-30). 

'  ■  See  Securities  and  Exchange  Act  Release  No. 
45676  (March  29.  2002),  67  FR  16478  (April  5. 
2002)  (CBOE  File  No.  2001-70):  see  also  CBOE  rule 
6.8  (c)(v)  and  Commentary  .09  to  CBOE  rule  6.8. 

>2  See  Securities  Exchange  Act  Release  No.  42455 
(February  24.  2000),  65  FR  11388  (March  2,  2000). 
The  ISE  operates  an  electronic  marketplace  where 
orders  and  quotes  are  entered  into  a  central  order 
book.  Trades  are  then  executed  automatically  when 
orders  and  quotes  match. 


quote  is  the  actual  size  of  an  order  that 
will  be  automatically  executed. 
Accordingly,  the  Amex  believes  that, 
based  on  competitive  considerations,  an 
increase  in  the  maximum  Auto-Ex 
eligible  size  will  provide  customers 
with  increased  opportunities  for  better 
and  more  efficient  executions. 

The  Exchange  represents  that  Auto-Ex 
has  been  extremely  successful  in 
enhancing  execution  and  operational 
efficiencies  during  emergency  situations 
and  during  other,  non-emergency 
situations  for  certain  option  classes.  The 
Exchange  believes  that  automatic 
executions  of  orders  for  up  to  500 
contracts  will  allow  for  the  quick, 
efficient  execution  of  public  customer 
orders,  as  well  as  broker-dealer  orders 
on  a  case-by-case  basis  consistent  with 
the  Exchange's  recent  ability  to  provide 
automatic  executions  of  broker-dealer 
transactions." 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)i*  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5)i5  of  the  Act,  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


"  See  Securities  Exchange  Act  Release  No.  46479 
(September  10,  2002)  67  FR  58654  (September  17. 
2002). 

>«  15  U.S.C.  78f(b). 

's  15  U.S.C.  78f(b)(5). 


(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

The  Commission  invites  interested 
persons  to  submit  written  data,  views, 
and  arguments  concerning  the 
foregoing,  including  wheAer  the 
proposed  rule  change  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-08  and  should  be 
submitted  by  March  31,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-5568  Filed  3-7-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetosM  No.  34-47432;  File  No.  SR-Amex- 
2003-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Profxwed  Rule  Change  by  ttw 
American  Stock  Exchange  LLC, 
Relating  to  the  Adoption  of  a  Per 
Contract  Licensing  Fee  for  the  IShares 
Goldman  Sachs  Corporate  Bond  Fund 

March  3,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  rule  19b-4  thereunder,*     . 
notice  is  hereby  given  that  on  February 


«8 17  CFR  200.30-3(8Hl2). 
>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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19,  2003,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  1,  II,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  modify  its 
options  fee  schedule  by  adopting  a  per 
contract  license  fee  in  connection  with 
specialist  and  registered  options  traders 
transactions  in  options  on  the  iShares 
Goldman  Sachs  Corporate  Bond  Fimd. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex  and  at  the  Commission.  ' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
die  proposed  nde  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements.  , 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  has  entered  into 
numerous  agreements  with  issuers  and 
owners  of  indexes  for  the  purpose  of 
trading  options  on  certain  exchange- 
traded  hmds  ("ETFs").  This 
requirement  to  pay  an  index  license  fee 
to  third  parties  is  a  condition  to  the 
listing  and  trading  of  these  ETF  options. 
In  many  cases,  the  Exchange  is  required 
to  pay  a  significant  licensing  fee  to 
issuers  or  index  owners  that  may  not  be 
reimbursed.  In  an  effort  to  recoup  the 
costs  associated  with  index  licenses,  the 
Exchange  has  previously  established  a 
per  contract  licensing  fee  for  specialists 
and  registered  options  traders  ("ROTs") 
that  is  collected  on  every  transaction  in 
options  on  the  Nasdaq-100  Index 
Tracking  Stock  (QQQ),  the  Nasdaq-100 


hidex  (NDX),  the  Mini-NDX  (MNX)  and 
on  the  S&P  100  iShares  (OEF).^ 

The  purpose  of  the  proposed  fee  is  for 
the  Exchange  to  recoup  its  costs  in 
connection  with  the  index  license  fee 
for  the  trading  of  options  on  the  iShares 
Goldman  Sachs  Corporate  Bond  Fund 
(the  "Corporate  Bond  Fund").  The 
proposed  licensing  fee  will  be  collected 
on  every  option  transaction  of  the 
Corporate  Bond  Fund  in  which  the 
specialist  or  ROT  is  a  party.  The 
Exchange  proposes  to  charge  $0.10  per 
contract  side  for  options  on  the 
Corporate  Bond  Fund  (LQD). 
Accordingly,  the  Exchange  believes  that 
requiring  the  pajmient  of  a  per  contract 
licensing  fee  by  those  specialists  units 
and  ROTs  that  are  the  primary 
beneficiaries  of  the  Exchange's  index 
license  agreements  is  justified  and 
consistent  with  the  rules  of  the 
Exchange  and  the  Act.  In  addition, 
passing  the  license  fee  (on  a  per  contract 
basis)  along  to  the  specialist  allocated  to 
the  Corporate  Bond  Fund  option  and  the 
ROT  trading  such  product  is  efficient 
and  consistent  with  the  intent  of  the 
Exchange  to  pass  on  its  non-reimbursed 
-costs  to  those  market  participants  that 
are  the  primary  beneficiaries. 

The  Amex  notes  that  in  recent  years 
it  has  increased  a  number  of  member 
fees  to  better  align  Exchange  fees  with 
the  actual  cost  of  delivering  services  and 
reduce  Exchange  subsidies  of  the 
services.*  Implementation  of  this 
proposal  is  consistent  with  the 
reduction  and/or  elimination  of  these 
subsidies. 

The  Exchange  submits  that  the 
proposed  license  fee  will  provide 
additional  revenue  and  recoup  its  costs 
associated  with  the  trading  of  Corporate 
Bond  Fund  options.  In  addition,  the 
Amex  believes  that  this  fee  will  help  to 
allocate  to  those  specialists  and  ROTs 
transacting  in  Corporate  Bond  Fimd 
options,  a  fair  share  of  the  related  costs 
of  offering  such  options.  Accordingly, 
the  Exchange  believes  that  the  proposed 
fee  is  reasonable. 

(2)  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  s  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(4)  *  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues. 


3  See  Securities  Exchange  Act  Release  No.  45163 
(December  18,  2001).  66  FR  66958  (December  27. 
2001). 

••  See  Securities  Exchange  Ad  Release  Nos.  45360 
Uanuary  29,  2002),  67  FR  5626  (February  6,  2002) 
and  44286  (May  9.  2001),  66  FR  27187  (May  16. 
2001). 

s  15  U.S.C.  78f(b). 

•15U.S.C.78f[bM4). 


fees,  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others  • 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
has  become  effective  immediately 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  7  and  subparagraph  (f)(2)  of  rule 
19b-4  thereunder.  8  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  the 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  ^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  2054&-O609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Fhiblic  Reference 
Room  in  Washington,  DC  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex- 


'  15  U.S.C.  78s(b)(3)(A). 
•  1 7  CFR  240. 1 9b-4(fX2). 
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2003-09  and  should  be  submitted  by 
March  31,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.** 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-5569  Filed  3-7-03;  8:45  am] 
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National  Association  of  Securities 
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Trading  Activity  Fee 

March  4,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
28.  2003.  the  National  Association  of 
Securities  Dealers,  tac.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  NASD.  The  NASD 
filed  the  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Act.^  and  Rule  19b- 
4(f)(6)  thereunder.-*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.''  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  proposes  to  extend  the  pilot 
program  for  the  Trading  Activity  Fee 
("TAF")  through  April  1.  2003.  The 
TAF  pilot  program  is  currently  in  effect, 
and  is  set  to  expire  on  March  1,  2003.^ 
NASD  has  requested  that  the 
Commission  approve  SR-NASD-2002- 


148,^  so  that  the  TAF  will  be  made 
permanent  before  the  expiration  of  the 
TAF  pilot  program  on  April  1.  2003.  If 
the  Commission  does  not  approve  SR-   ^ 
NASD-2002-148.  the  trading  fee 
component  of  the  member  regulatory 
pricing  structure  will  revert  to  Section 
8  of  Schedule  A  to  the  NASD  By-Laws, 
as  amended.  The  NASD  is  making  no 
substantive  changes  to  the  pilot 
program,  other  than  extending  the 
expiration  date  through  April  1.  2003. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Association  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  July  24.  2002,  the  NASD  filed  SR- 
NASD-2002-98.  which  proposed  a  new 
member  regulatory  pricing  structuring, 
including  a  new  TAF,  to  replace  the 
existing  trading  fee  contained  in  Section 
8  of  Schedule  A  to  the  NASD  By-Laws.s 
The  proposed  rule  change  was  effective 
upon  filing  with  the  Commission 
pursuant  to  Section  19(b)(3)(A){ii)  of  the 
Act «  and  Rule  19b-4(f)(2)  >"  thereunder. 
SR-NASD-2002-98  is  currently  in 
effect.  Assessments  imder  the  new  TAF 
were  effective  as  of  October  1,  2002. 
payable  January  15,  2003.''  On  October 
18.  2002.  the  NASD  established  a  sunset 
provision  whereby  the  TAF  established 
in  SR-NASD-2002-98  would  cease  to 
exist  after  December  31,  2002.  At  the 


'•17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19t)-*. 

3  15  U.S.C.  78s(b)<3)(A). 
M7  CFR  240.19t)-4(f)(6). 

>  T^e  NASD  asked  the  Commission  to  waive  the 
five-day  pre-fihng  notice  requirement  and  the  30- 
day  operative  delay.  17  CFR  240.19b-4(f)(6). 

»  See  Securities  Exchange  Act  Release  No.  46416 
(August  23.  2002),  67  FR  55901  (August  30,  2002) 
(SR-NASD-2002-98).  See  also  Securities  Exchange 
Act  Release  No.  47112  (December  31,  2002),  68  FR 
824  (January  7.  2003)(SR-NASD-2002-182). 


'  See  Securities  Exchange  Act  Release  No.  46817 
(November  12,  2002),  67  FR  69785  (November  19, 
20O2)(SR-NASD-20O2-J48). 

'  See  Securities  Exchange  Act  Release  No.  46416 
(August  23,  2002),  67  FR  55901  (August  30.  2002) 
(SR-NASD-2002-98).  See  also.  Securities  Exchange 
Act  Release  No.  46417  (August  23,  2002),  67  FR 
55893  (August  30,  2002)  (SR-NASD-2002-99).  The 
NASD  also  published  three  Notices  to  Members 
describing  the  proposed  changes  and  addressing 
interpretive  questions  prased  by  NASD  members. 
See  Notices  to  Members  02-41  (July  2002).  02-63 
(September  2002),  and  02-75  (November  2002). 

«15  U.S.C.  78s(b)(3)(A)(ii). 

•0  17  CFR  240.19b-4(f)(2). 

"  Member  firms  were  required  to  pay  the  TAF  in 
accordance  with  the  pilot  program  (for  the  first 
quarter  starling  October  1,  2002)  by  no  later  than 
January  15,  2003,  and  thereafter  on  a  monthly  basis. 


same  time,  the  NASD  filed  SR-NASD- 
2002-148,  which  is  substantially  similar 
to  SR-NASD-2002-98.  but  filed  under  . 
Section  19(b)(1)  of  the  Act.  to  allow  for 
additional  member  comment.  Upon 
expiration  of  SR-NASD-2002-98.  the 
member  regulatory  pricing  structure  was 
to  revert  to  Section  8  of  Schedule  A  to 
the  NASD  By-Laws,  as  amended. 

On  December  24.  2002.  the  NASD 
extended  the  TAF  pilot  program 
through  March  1.  2003.  With  the  instant 
tule  filing,  the  NASD  is  further 
extending  the  TAF  pilot  program 
through  April  1.  2003.  to  allow 
additional  time  for  the  NASD  to  respond 
to  comments  to  the  original  filing,  and 
to  allow  the  Commission  more  time  to 
review  issues  presented  by  the 
permanent  TAF  proposed  rule  change 
(SR-NASD-2002-148).  The  NASD  asks 
the  Commission  to  approve  SR-NASD- 
2002-148  before  the  expiration  of  the 
TAF  pilot  program  on  April  1.  2003.  to 
make  the  TAF  pilot  permanent. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act.'^ 
in  general,  and  with  Section  15A(b)(5) 
of  the  Act.  13  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of  ^ 
reasonable  dues.  fees,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system  that 
the  NASD  operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received.  Written 
comments,  however,  have  been  solicited 
on  SR-NASD-2002-98.  SR-NASD- 
2002-147.  SR-NASD-2002-148,  and 
SR-NASD-2002-182.  The  comments 
are  not  addressed  herein,  but  are.  as 
appropriate,  discussed  in  connection 
with  the  respective  rule  filings. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 


"  15  U.S.C.  780-3. 

»3 15  U.S.C.  78o-3(b)(5). 
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(i)  Significantly  afi'ect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  1*  and  Rule  19b-4(f)(6) 
thereunder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  NASD  has  requested  that  the 
Commission  waive  the  five-day  pro- 
filing notice  requirement  and  Uie  30-day 
operative  delay.  The  Commission 
believes  waiving  the  five-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  pilot  to  operate 
without  interruption  through  April  1, 
2003.  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Commission.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  niunber 


» 15  U.S.C.  78s(b)(3)(A). 

>5  17CFR240.19b-*(f)(6). 

'*For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


SR-NASD-2003-26  and  should  be 
submitted  by  March  31,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Maif  aret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-5564  Filed  3-7-03;  8:45  am) 

BHUNG  COOE  MIO-OI-P 

SECURITIES'AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47437;  File  No.  SR-NASO- 
2003-21] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Establlsliing  a  Pricing 
Schedule  for  the  Use  of  Nasdaq 
Trading  Applications'  Tools  Plus 
Product  for  Non-NASD  Members 

March  4,' 2003. 

Pm-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
14,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  6r 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11.  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  establish  a  pricing 
schedule  for  the  use  of  Nasdaq  Trading 
Applications'  ("NTA")  Tools  Plus 
product  by  persons  that  are  not  NASD 
members.  Nasdaq  will  implement  this 
rule  change  30  days  after  the  date  of  this 
filing.  Because  Nasdaq  proposes  to 
charge  non-members  the  same  prices  for 
Tools  Plus  as  it  currently  charges  to 
members  under  NASD  Rule  7050(e)(2). 
there  is  no  change  in  rule  language. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  below  in  Sections 
A.  B.  and  C,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  establish  a 
pricing  schedule  for  the  use  of  NTA's 
Tools  Plus  product  by  persons  that  are 
not  NASD  members.  The  proposed 
pricing  schedule  is  identical  to  the  one 
already  established  for  NASD  members 
by  NASD  Rule  7050(e)(2). ^  Tools  Plus  is 
a  software  product  that  provides 
subscribers  with  order  management  and 
routing,  trade  reporting,  clearing,  and 
regulatory  compliance  functionality. 
NTA  was  formerly  Nasdaq  Tools.  Inc..  a 
subsidiary  of  Nasdaq  that  was  merged 
into  Nasdaq  in  2002. 

hi  SR-NASD-2002-1 77.  Nasdaq 
established  a  fee  of  $350  per  terminal 
per  month  for  Tools  Plus  terminals  with 
reduced  fimctionality  for  use  by 
correspondent  firms  or  floor  brokers  to 
route  orders  to  specified  broker-dealers 
with  whom  they  have  an  established 
relationship.'' 

Unlike  a  full  functionality  Tools  Plus 
terminal,  the  terminals  would  not 
contain  fimctionaUty  to  accept  order 
flow,  to  compile  statistics  on  order 
execution,  or  to  route  orders  to  a  wide 
range  of  market  centers.  This  prior  filing 
established  prices  for  use  of  this  product 
by  NASD  members,  but  did  not  cover 
non-members.  Nasdaq  believes, 
however,  that  the  most  likely  customers 
for  the  floor  broker  terminal  are  regional 
securities  exchanges,  which  may 
purchase  such  terminals  for  use  by  their 
members,  rather  than  the  floor  brokers 
themselves.  Accordingly.  Nasdaq 
proposes  to  offer  Tools  Plus  to  non- 
members  at  the  same  prices  at  which  it 
is  offered  to  members.^  Use  of  floor 


»'  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.19b-*. 


'  See  Securities  Exchange  Act  Release  No.  47067 
(December  20.  2002).  67  FR  79213  (December  27, 
2002)  (SR-NASD-2002-1 77):  Securities  Exchange 
Act  Release  No.  46972  (December  9,  2002).  67  FR 
77301  (December  17,  2002)  (SR-NASD-2002-165); 
and  Securities  Exchange  Act  Release  No.  46973 
(December  9.  2002).  67  FR  77305  (December  17. 
2002)  (SR-NASD-2002-164). 

*  See  Securities  Exchange  Act  Release  No.  47067 
(December  20.  2002).  67  FR  79213  (December  27. 
2002)  (SR-NASD-2002-177r. 

'  Nasdaq  does  not  currently  offer  Tools  Plus  to 
non-memtjers,  and  it  is  unclear  whether  any 
demand  for  the  product  among  non-memtiers  will 

Continued 
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broker  terminals  would  require  pajmient 
not  only  of  the  monthly  terminal  charge 
of  $350  per  terminal,  but  also  the  other 
charges  associated  with  Tools  Plus,  such 
as  initial  deposits,  installation  fees, 
connection  and  port  charges,  training 
fees,  and  hourly  rates  for  customized 
programming.  Finally,  although  Nasdaq 
does  not  currently  foresee  a  demand  for 
the  use  of  full  functionality  terminals  by 
non-members,  the  fee  schedule  for  non- 
members  also  includes  the  prices  for 
these  terminals,  in  case  such  demand 
does  develop.^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,^  in 
general,  and  with  Section  15A(b)(5)  of 
the  Act,"  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees,  dues,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  on  the  proposed 
rule  change  contained  in  this  filing. 

III.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 


emerge.  Telephone  Conversation  between  John  M. 
Yetter,  Assistant  General  Counsel,  OfTice  of  General 
Counsel.  Nasdaq,  and  Susie  Cho,  Special  Counsel, 
Division  of  Market  Regulation  ("Division"). 
Commission,  on  February  27,  2003. 

0  Nasdaq  notes  that  a  Tools  Plus  user  cannot  use 
a  Tools  Plus  terminal  to  route  orders  to  a  given 
market  center  Onless  the  user  has  a  relationship 
with  the  market  center  that  allows  it  to  do  so  under 
the  rules  governing  access  to  that  market  center.  For 
example,  a  member  of  a  regional  securities 
exchange  that  was  not  an  NASD  member  could  not 
use  a  Tools  Plus  terminal  to  route  orders  to 
Nasdaq's  SuperMontage  system  unless  the  regional 
exchange  was  itself  a  SuperMontage  participant  (in 
which  case,  the  member  of  the  exchange  could 
route  orders  through  the  exchange,  as  provided  in 
NASD  Rule  4710(e)).  Telephone  Conversation 
between  |ohn  M.  Yetter.  Assistant  General  Counsel. 
Office  of  General  Counsel.  Nasdaq,  and  Susie  Cho, 
Special  Counsel,  Division,  Commission,  on  March 
3,  2003. 

'  15  U.S.C.  780-3. 

•15U.S.C.  78o-3(b)(5). 


of  the  Act  8  and  Rule  19b-4(f)(6) '" 
thereunder  because  the  proposal:  (i) 
Does  not  signiBcantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
signiHcant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  pubhc 
interest.  Nasdaq  gave  the  Commission 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change!  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors  or  otherwise 
in  ftirtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-21  and  should  be 
submitted  by  March  31.  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-5565  Filed  3-7-03;  8:45  am] 

BHJJNQCOOE  a010-01-P 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Amend  the  NASD 
Registration  Rules 

March  3,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
26.  2003.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  1  and  II  below,  which  items 
have  been  prepared  by  NASD.  NASD 
has  designated  the  proposed  rule  change 
as  constituting  a  "non-controversial" 
rule  change  pursuant  to  rule  19b-4(f)(6) 
under  the  Act,^  which  renders  the 
proposal  effective  upon  receipt  of  this 
filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  part  of  its  rule  modernization 
initiative,  NASD  is  proposing  to  make 
technical  changes  to  the  NASD 
registration  rules  and  to  update  these 
rules.  Below  is  the  text  of  the  proposed 
rule  change.  New  text  is  in  italics. 
Proposed  deletions  are  in  [brackets]. 
***** 

1000.  Membership,  Registration  and 
Qualification  Requirements 


1020.  Registration  of  Principals 

1021.  Registration  Requirements 

(a)  All  Principals  Must  Be  Registered 

All  persons  engaged  or  to  be  engaged 

in  the  investment  banking  or  securities 


•15  U.S.C  78s(b)(3)(A). 
'» 17  CFR  240.19b-«(0(6). 


"17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.19b-4. 
3 17  CFR  240.19l>-^(f)(6). 


business  of  a  member  who  are  to 
'function  as  principals  shall  be  registered 
as  such  with  [the  Association]  NASD  in 
the  category  of  registration  appropriate 
to  the  function  to  be  performed  as 
specified  in  rule  1022.  Before  their 
registration  can  become  effective,  they 
shall  pass  a  Qualification  Examination 
for  Principals  appropriate  to  the 
category  of  registration  as  specified  by 
the  Board  of  Governors.  A  member  shall 
not  maintain  a  principal  registration 
with  [the  Association]  NASD  for  any 
person  (1)  who  is  no  longer  active  in  the 
member's  investment  banking  or 
securities  business,  (2)  who  is  no  longer 
functioning  as  a  principal,  or  (3)  where 
the  sole  purpose  is  to  avoid  the 
examination  requirement  prescribed  in 
paragraph  (c).  A  member  shall  not  make 
application  for  the  registration  of  any 
person  as  principal  where  there  is  no 
intent  to  employ  such  person  in  the 
member's  investment  banking  or 
securities  business.  A  member  may, 
however,  maintain  or  make  application 
for  the  registration  as  a  principal  of  a 
person  who  performs  legal,  compliance, 
internal  audit,  back-office  operations,  or 
similar  responsibilities  for  the  member 
or  a  person  engaged  in  the  investment 
banking  or  securities  business  of  a 
foreign  securities  affiliate  or  subsidiary 
of  the  member, 
(b)  through  (c)  No  change. 

(d)  Application  for  Principal  Status 

(1)  Any  person  associated  with  a 
member  as  a  Registered  Representative 
whose  duties  are  changed  by  the 
member  so  as  to  require  registration  in 
any  principal  classification  shall  be 
allowed  a  period  of  90  calendar  days 
following  the  change  in  his  duties 
during  which  to  pass  the  appropriate 
Qualification  Examination  for 
Principals.  Upon  elevation,  the  member 
shall  submit  to  [the  Association]  NASD 
an  [elevation  form]  amended  "Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer''  [designated  by 
the  Board  of  Governors]  and  the 
applicable  fees.  In  no  event  may  a 
person  function  as  a  Principal  beyond 
the  initial  90  calendar  day  period 
following  the  change  in  his  duties 
without  having  successfully  passed  the 
appropriate  Qualification  Examination. 

(2)  No  Change. 

[(3)  If  an  applicant  does  not  take  the 
examination  within  the  ninety  calendar 
day  period  or  if  the  applicant  fails  the 
examination,  a  new  principal  elevation 
form  and  examination  fee  shall  be 
required.] 


(e)  Requirement  of  Two  Registered 
Principals  for  [New  Applicants  for] 
Membership]  Members 

(1)  An  [applicant  for  membership  in 
the  Association)  NASD  member,  except 
a  sole  proprietorship,  shall  have  at  least 
two  officers  or  partners  who  are 
[qualified  to  become]  registered  as 
principals  with  respect  to  each  aspect  of 
the  (applicant's]  member's  investment 
banking  and  securities  business 
pursuant  to  the  applicable  provisions  of 
rule  1022[(a).  (d)  and  (e),  whichever  are 
applicable,  before  it  shall  be  admitted  to 
membership].  This  requirement  applies 
to  persons  seeking  admission  as 
members  and  existing  members. 

(2)  through  (3)  No  change. 

1022.  Categories  of  Principal^ 
Registration 

(a)  General  Securities  Principal 

(1)  through  (2)  No  Change. 

(3)  Except  as  provided  in  rule  1021(c), 
a  person  who  was  registered  with  [the 
Association]  NASD  as  a  Principal  [or  a 
Financial  Principal.]  shall  not  be 
required  to  pass  a  Qualification 
Examination  for  General  Securities 
Principal  and  shall  be  qualified  as  a 
General  Securities  Principal. 

(4)  A  person  registered  solely  as  a 
General  Securities  Principal  shall  not  be 
qualified  to  function  as  a  Limited 
Principal — Financial  and  Operations; 
Limited  Principal — Registered  Options 
and  Security  Futures;  Limited 
Principal — General  Securities  Sales 
Supervisor;  Municipal  Securities 
Principal,  or  Municipal  Fund  Securities 
Limited  Principal,  unless  [he]  that 
person  is  also  qualified  and  registered  as 
such  [pursuant  to  paragraph  (b)]. 

[(5)  A  person  registered  solely  as  a 
General  Securities  Principal  shall  notT»e 
qualified  to  function  as  a  Registered 
Options  Principal  unless  he  is  also 
qualified  and  registered  as  such' 
pursuant  to  the  provisions  of  paragraph 

m 

[(6)  A  person  qualified  solely  as  a 
General  Securities  Principal  shall  not  be 
qualified  to  be  registered  as  a  Limited 
Principal — General  Securities  Sales 
Supervisor  unless  he  is  also  qualified 
and  registered  as  such  pursuant  to  the 
provisions  of  paragraph  (g)(l).l 

(b)  Limited  Principal— Financial  and 
Operations 

(1)  through  (2)  No  change. 

[(3)  Except  as  provided  in  rule 
1021(c),  a  person  designated  pursuant  to 
the  provisions  of  subparagraph  (1) 
hereof  shall  not  be  required  to  take  the 
Limited  Principal — Financial  and 
Operations  Examination  and  shall  be 


qualified  for  registration  as  a  Limited 
Principal — Financial  and  Operations  if: 

(A)  such  person  had  been  performing 
the  functions  of  a  Limited  Principal — 
Financial  and  Operations  as  defined  in 
subparagraph  (2)  hereof  on  or  before 
September  1,  1972;  or 

(B)  such  person  was  registered  with 
the  Association  as  a  Financial 
Principal.] 

(4)  Renumbered  as  (3). 
(c)  through  (e)  No  change. 

(f)  Limited  Principal— Regisiered 
Options  and  Seciuity  Futures 
[Principals] 

No  change  to  rule  language. 

(g)  Limited  Principal — General 
Securities  Sales  Supervisor 

(1)  No  change. 

(2)  A  person  registered  in  this 
category  solely  on  the  basis  of  having 
passed  the  Qualification  Examination 
for  Limited  Principal — General 
Securities  Sales  Supervisor  shall  NOT 
be  qualified  to: 

(A)  [be  registered  in  any  other 
category  of  principal  registration] 
function  in  a  principal  capacity  with 
responsibility  over  any  area  of  business 
activity  not  prescribed  in  subparagraph 

(1): 

(B)  through  (C)  No  change. 

(3)  No  change. 

(h)  Limited  Principal — Government 
Securities 

(1)  All  persons  associated  with  a 
member  not  previously  registered  as  a 
principal  who  are  to  function  as 
govemtnent  securities  principals  shall 
be  registered  as  such  with  NASD. 

(2)  Each  person  associated  with  a 
member  must  be  registered  as  a  Limited 
Principal — Government  Securities  if 
such  person  is: 

(A)  Engaged  in  the  management  or 
supervision  of  the  member's  government 
securities  business,  including: 

(i)  Underwriting,  trading  or  sales  of 
government  securities; 

(ii)  Financial  advisory  or  consultant 
services  for  issuers  in  connection  with 
the  issuance  of  government  securities; 

(iii)  Research  or  investment  advice, 
other  than  general  economic 
information  or  advice,  with  respect  to 
government  securities  in  connection 
with  the  activities  described  in  (i)  and 
(ii)  above; 

(iv)  Activities  other  than  those 
specifically  described  above  that  involve 
communication,  directly  or  indirectly, 
with  public  investors  in  government 
securities  in  connection  with  the 
activities  described  in  (i)  and  (ii)  above; 

or 

(B)  Responsible  for  supervision  of: 
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(i)  The  processing  and  clearance 
activities  with  respect  to  government 
securities:  or 

(ii)  The  maintenance  of  records 
involving  any  of  the  activities  described 
in  paragraph  (2)(A)  above. 

(3)  Notification  of  Principal  Status 

A  member  shall  promptly  notify 
NASD  when  an  individual  not 
previously  registered  with  the  member 
as  a  principal  assumes  the  duties  of  a 
principal  on  the  form  designated  by  the 
Board  accompanied  by  the  applicable 
fees. 

IM-1022-1.  Limited  Principal- 
Registered  Options  and  Security  Futiues 
(Principals] 

No  change  to  rule  language. 


1030.  Registration  of  Representatives 

1031.  Registration  Requirements 

(a)  All  Representatives  Must  Be 
Registered 

All  persons  engaged  or  to  be  engaged 
in  the  investment  banking  or  seciu-ities 
business  of  a  member  who  are  to 
function  as  representatives  shall  be 
registered  as  such  with  [the  Association] 
NASD  in  the  category  of  registration 
appropriate  to  the  function  to  be 
performed  as  specified  in  rule  1032. 
Before  their  registration  can  become 
effective,  they  shall  pass  a  Qualirication 
Examination  for  Representatives 
appropriate  to  the  category  of 
registration  as  specified  by  the  Board  of 
Governors.  A  member  shall  not 
maintain  a  representative  registration 
with  [the  Association]  NASD  for  any 
person  (1)  who  is  no  longer  active  in  the 
member's  investment  banking  or 
securities  business,  (2)  who  is  no  longer 
functioning  as  a  representative,  or  (3) 
where  the  sole  purpose  is  to  avoid  the 
examination  requirement  prescribed  in 
paragraph  (c).  A  member  shall  not  make 
application  for  the  registration  of  any 
person  as  representative  where  there  is 
no  intent  to  employ  such  person  in  the 
member's  investment  banking  or 
seciuities  business.  A  member  may, 
however,  maintain  or  make  application 
for  the  registration  as  a  representative  of 
a  person  who  performs  legal, 
compliance,  idtemal  audit,  back-office 
operations,  or  similar  responsibilities 
for  the  member,  or  a  person  who 
performs  administrative  support 
functions  for  registered  personnel,  or  a 
person  engaged  in  the  investment 
banlung  or  securities  business  of  a 
foreign  securities  affiliate  or  subsidiary 
of  the  member. 

(b)  through  (c)  no  change. 


1032.,Categories  of  Representative 
Registration 

(a)  General  Securities  Representative 

(1)  No  change. 

(2)  Except  as  provided  in  rule  1031(c): 
[(A)  Any  person  who  was  registered 

with  the  Association  as  a  Representative 
prior  to  September  1, 1974,  shall  be 
qualified  to  be  registered  with  the 
Association  as  a  General  Securities 
Representative.] 

[(B)  A  person  who  applied  for 
registration  as  a  Representative  prior  to 
September  1, 1974,  and  who  became 
registered  as  a  Representative  prior  to 
April  1,  1975,  by  virtue  of  having  passed 
the  Qualification  Examination  for 
Representatives  (Test  Series  1)  shall  be 
qualified  to  be  registered  as  a  General 
Securities  Representative.] 

[(C)  A  person  who  applied  for 
registration  as  a  Representative  on  or 
after  September  1,  1974,  or  who 
registered  as  a  Representative  on  or  after 
April  1, 1975,  by  virtue  of  having  passed 
the  Qualification  Examination  for 
Registered  Representatives  (Test  Series 
1)  shall  be  qualified  to  be  registered 
only  as  a  Limited  Representative — 
Investment  Company  and  Variable 
Contracts  Products  and  as  a  Limited 
Representative — Direct  Participation 
Programs  as  defined  in  paragraph  (b) 
and  (c)  hereof.) 

[(D)  A  person  who  was  registered  as 
a  Registered  Representative  after 
September  1,  1974,  by  virtue  of  having 
passed  the  General  Securities 
Representative  Examination  (Test  Series 
7)  shall  be  qualified  to  be  registered  as 
a  General  Securities  Representative.] 

(E)  Renumbered  as  (A) 

((F)  A  person  who  was  registered  as 
a  Registered  Representative  for  Sale  of 
Variable  Contracts  Only  shall  be 
qualified  to  be  registered  as  a  Limited 
Representative — Investment  Company 
and  Variable  Contracts  Products.] 

((G)](B)  A  person  [registered  and  in 
good  standing  with]  who  is  authorized 
or  approved  to  conduct  business  in 
accordance  with  the  requirements  of 
The  (Securities  and  Futures]  Financial 
Services  Authority  and  having  passed 
the  Modified  General  Securities 
Representative  Qualification 
Examination  [for  United  Kingdom 
Representatives]  shall  be  qualified  to  be 
registered  as  a  General  Seciuities 
Representative  except  that  such  person's 
activities  in  the  investment  banlung  or 
securities  business  may  not  involve  the 
solicitation,  purchase  and/or  sale  of 
municipal  securities  as  defined  in 
section  3{a)(29)  of  the  Act. 

(H)  through  (I)  renumbered  as  (C) 
through  (D). 

(3)  No  change. 


(b)  through  (e)  no  change. 

(f)  Limited  Representative — Equity 
Trader 

(1)  No  change. 

(2)  Before  registration  as  a  Limited 
Representative — Equity  Trader  as 
defined  in  subparagraph  (1)  hereof  may 
become  effective,  an  applicant  must: 

(A)  No  change. 

(B)  pass  an  appropriate  Qualification 
Examination  for  Limited 
Representative — Equity  Trader.  [Any 
person  who  was  performing  any  of  the 
activities  described  in  paragraph  (f)(1) 
above  on  or  prior  to  May  1,  1998,  and 
who  has  filed  an  application  to  take  this 
examination  by  August  31, 1998,  must 
pass  the  examination  by  May  1 ,  2000. 
Any  person  who  is  eligible  for  this 
extended  qualification  period  and  who 
fails  this  examination  dining  the  24 
month  time  period  commencing  on  May 
1,  1998,  and  ending  on  May  1,  2000, 
must  wait  30  days  fi-om  the  date  of 
failure  to  take  the  examination  again. 
Any  person,  other  than  a  person  who  is 
eligible  for  the  extended  qualification 
period,  who  files  an  application  to  take 
this  qualification  examination  after  May 
1,  1998,  must  pass  this  examination 
before  conducting  such  activities  as 
described  in  paragraph  (f)(1)  above.  In 
no  event  may  a  person  who  is  eligible 
for  the  extended  qualification  period 
function  as  an  Equity  Trader  beyond  the 
24-month  period  without  having 
successfully  passed  the  appropriate 
qualification  examination.] 

(g)  Limited  Representative- 
Government  Securities 

(1)  through  (2)  no  change. 

1(3)  A  person  who  has  been 
performing  the  functions  of  a  Limited 
Representative — Govenunent  Securities 
on  or  before  April  1, 1996,  may  register 
as  such  without  first  meeting  the 
requirement  of  subparagraph  (1)(B) 
above  unless: 

(A)  Such  person  is  currently  subject  to 
a  statutory  disqualification  as  defined  in 
section  3(a)(39)  of  the  Act  or 

(B)  During  the  past  10  years  before  the 
effective  date  of  that  requirement  was 
the  subject  of  a  suspension  or  fine  of 
$5,000  or  more  by  the  Association,  the 
Secinities  and  Exchange  Commission, 
the  Commodity  Futures  "Trading 
Commission,  state  securities 
commission,  foreign  financial  regulatory 
authority,  or  any  other  regulatory 
organization  responsible  for  the 
investment  banking  or  seciuities 
business.] 

(h)  No  change. 


1070.  Qualification  Examinations  and 
Waiver  of  Requirements 

(a)  through  (b)  No  Change. 

(c)  Examination  results  shall  be 
reported  to  member  firms  [on  a  pass/fail 
basis  only]  and  may  be  accompanied  by 
an  analysis  of  the  candidate's 
performance  on  the  examination. 
Passing  scores  assigned  to  each 
examination  series  shall  be  determined 
by  the  Board  of  Governors,  or  its 
designee. 

(d)  [An  applicant  cannot  receive 
assistance  while  taking  the  examination. 
Each  applicant  shall  certify  to  the  Board 
of  Governors  that  no  assistance  was 
given  to  or  received  by  him  during  the 
examination.] 

[(e)]  Pursuant  to  the  rule  9600  Series, 
[the  Association]  NASD  may,  in 
exceptional  cases  and  where  good  cause 
is  shown,  waive  the  applicable 
Qualification  Examination  and  accept 
other  standards  as  evidence  of  an 
applicant's  qualifications  for 
registration.  Advanced  age[,]  or  physical 
infirmity  [or  experience  in  fields 
ancillary  to  the  investment  banking  or 
securities  business]  will  not 
individually  of  themselves  constitute 
sufficient  grounds  to  waive  a 
Qualification  Examination.  Experience 
in  fields  ancillary  to  the  investment 
banking  or  securities  business  may 
constitute  sufficient  grounds  to  waive  a 
Qualification  Examination. 

(f)  Renumbered  as  (e) 
***** 

1080.  Confidentiality  of  Examinations 

■  [The  Association]  NASD  considers  all 
of  its  Qualification  Examinations  to  be 
highly  confidential.  The  removal  from 
an  examination  center,  reproduction, 
disclosure,  receipt  from  or  passing  to 
any  person,  or  use  for  study  purposes  of 
any  portion  of  such  Qualification 
Examination,  whether  of  a  present  or 
past  series,  or  any  other  use  which 
would  compromise  the  effectiveness  of 
the  Examinations  and  the  use  in  any 
manner  and  at  any  time  of  the  questions 
or  answers  to  the  Examinations  are 
prohibited  and  are  deemed  to  be  a 
violation  of  rule  2  WO.  An  applicant 
cannot  receive  assistance  while  taking 
the  examination.  Each  applicant  shall 
certify  to  the  Board  that  no  assistance 
was  given  to  or  received  by  him  during 
the  examination. 
***** 

1100.  Foreign  Associates 

(a)  No  Change. 

(b)  Prior  to  tne  time  the  exemption 
provided  for  in  paragraph  (a)  hereof  may 
become  effective,  the  member  desiring 
to  employ  any  such  person  must  file 


with  [the  Association]  NASD  a  (form 
designated  "Application  for 
Classification  as  a  Foreign  Associate") 
"Uniform  Application  for  Securities 
Industry  Registration  or  Transfer''  for 
each  such  person  and  must  certify  that 
such  person  meets  the  criteria  of 
paragraph  (a),  as  well  as  that: 

(1)  through  (2)  no  change. 

(c)  No  change. 

(1110.  Registration  of  Government 
Securities  Principals  and 
Representatives] 

[1111.  Registration  of  Principals] 

[All  persons  associated  with  a 
member  not  previc^usly  registered  as  a 
principal  who  are  to  function  as 
government  securities  principals  shall 
be  registered  as  such  with  the 
Association.) 


[(a)  Definition  of  Govenunent  Securities 
Principed] 

[Persons  associated  with  a  member 
who  are:] 

((1)  engaged  in  the  management  or 
supervision  of  the  member's 
government  securities  business, 
including:] 

[(A)  underwriting,  trading  or  sales  of 
government  securities;] 

[(B)  financial  advisory  or  cbnsultant 
services  for  issuers  in  cormection  with 
the  issuance  of  government  securities;] 

[(C)  research  or  investment  advice, 
other  than  general  economic 
information  or  advice,  with  respect  to 
govenunent  securities  in  connection 
with  the  activities  described  in  (A)  and 
(B)  above;] 

1(D)  activities  other  than  those 
specifically  mentioned  that  involve     • 
communication,  directly  or  indirectly, 
with  public  investors  in  government 
securities  in  connection  with  the 
activities  described  in  (A)  and  (B)  above; 


[1113.  Persons  Exempt  From 
Registration 

Persons  associated  with  a  member 
whose  functions  are  exclusively  clerical 
or  ministerial  are  not  required  to  register 
with  the  Association.] 


n.  Self-Regulatory  Organization's 
Statement  of  the  -Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


or 


[(2)  are  responsible  for  supervision 
of:] 

[(A)  the  processing  and  clearance 
activities  with  respect  to  government 
securities;  or] 

((B)  the  mainten^ce  of  records 
involving  any  of  the  activities  described 
in  paragraph  (a)(1)  above;] 

[are  designated  as  principals.] 

((b)  Notification  of  Principal  Status] 

[A  member  shall  promptly  notify  the 
Association  of  the  assumption  by  an 
individual  not  previously  registered 
with  the  member  as  a  principal  on  the 
form  designated  by  the  Board  of 
Governors  accompanied  by  the    , 
applicable  fees.] 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

As  part  of  the  NASD's  rule 
modernization  initiative,  NASD  has 
identified  certain  registration  rules  that 
are  antiquated  and  need  to  be  updated 
to  reflect  changes  in  the  regulatory 
landscape.  Many  of  these  registration 
rules  impose  requirements  that  no 
longer  serve  a  valid  investor  protection 
goal.  The  proposed  changes,  which 
primarily  are  technical  in  nature,  are 
intended  to  clarify  and  clean-up  existing 
tules  to  reduce  burdens  on  the  industry 
caused  by  outdated  registration 
requirements. 

Rules  1021  and  1031  (Principal  and 
Representative  Registration 
Requirements) 

Rules  1021(a)  and  1031(a)  state  that 
persons  engaged  in  a  member's 
investment  banking  or  securities 
business  who  are  functioning  as 
principals  or  representatives  must  be 
registered  with  NASD  in  the  appropriate 
registration  category.  These  rules 
prohibit  a  member  from  registering  a 
person  as  principal  or  representative 
where  the  member  does  not  intend  to 
employ  the  person  in  its  investment 
banking  or  securities  business.  Rules 
1021(a)  and  1031(a)  provide  a  narrow 
exception  to  this  general  prohibition  by 
permitting  a  member  to  maintain  the 
registration  of  a  principal  or 
representative  who  performs  legal, 
compliance,  internal  audit,  or  similar 
responsibilities.  NASD  believes  that 
principals  or  representatives  who 
perform  back-office  operations. 
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including,  but  not  limited  to,  cashiering, 
accounting,  settling,  cUid  the  record 
keeping  of  customers'  cash  or  margin 
accounts,  also  should  be  included  under 
this  limited  exception.  Accordingly, 
NASD  is  proposing  to  add  the  term 
"back-office  operations"  before  the 
terms  "or  similar  responsibilities"  in 
rules  1021(a)  and  1031(a).  Rule 
1021(d)(1)  states  that  a  person  who  is 
currently  a  registered  representative 
may  function  as  a  principal  for  90 
calendar  days  before  he  or  she  is 
required  to  pass  the  appropriate 
qualification  examination  for  principal. 
This  rule  requires  that  a  member  submit 
an  "elevation  form"  for  a  representative 
who  has  been  elevated  to  principal. 
NASD  no  longer  uses  an  "elevation 
form."  Rather,  NASD  now  requires 
members  to  submit  an  amended 
"Uniform  Application  for  Securities 
Industry  Registration  or  Transfer"  (Form 
U— 4).  NASD  is  proposing  to  amend  the 
rule  to  reflect  this  change. 

Rule  1021(d)(3)  suggests  that  an 
applicant  who  does  not  take  the 
examination  within  90  days  or  fails  the 
examination  can  submit  a  new  form  and 
continue  to  function  as  a  principal  until 
qualified.  This  is  inconsistent  with  rule 
1021(d)(1),  which  states  that  in  no  event 
may  a  person  function  as  a  principal 
beyond  the  initial  90-day  period. 
Therefore,  NASD  is  proposing  to  delete 
rule  1021(d)(3). 

Rule  1021(e)  requires  applicants  for 
NASD  membership  to  have  at  least  two 
principals  with  respect  to  each  aspect  of 
the  applicant's  investment  banking  and 
securities  business.  NASD  has 
interpreted  rule  1021(e)  to  generally 
require  all  members,  including  new 
applicants,  to  have  at  least  two 
principals  with  respect  to  each  aspect  of 
the  member's  investment  banking  and 
securities  business.  Therefore,  NASD  is 
proposing  to  amend  rule  1021(e)  to 
clarify  that  this  requirement  applies  to 
existing  menibers  as  well  as  new 
applicants. 

Rules  1022  and  1032  (Principal  and 
Representative  Registration  Categories) 

Rule  1022(a)(3)  states  that  a  person 
who  was  registered  with  NASD  as  a 
principal  or  hnancial  principal  is  not 
required  to  pass  a  qualification 
examination  for  general  securities 
principal  to  be  qualified  as  a  principal. 
The  term  "financial  principal"  refers  to 
an  examination  that  is  no  longer 
administered  and  thus  should  be 
deleted  horn  rule  1022(a)(3). 

Rules  1022(a)(4).  (5),  and  (6)  provide 
that  a  person  registered  solely  as  a 
general  seciuities  principal  is  not 
automatically  qualified  to  function  in 
certain  limited  principal  capacities. 


NASD  is  proposing  to  combine  these 
rules  to  eliminate  certain  redundancies 
in  the  language.  Further,  NASD  is 
proposing  to  clarify  that  a  person 
registered  solely  as  a  general  securities 
principal  is  not  automatically  qualified 
to  function  as  a  municipal  securities 
principal  or  municipal  fund  securities 
limited  principal. 

Rule  1022(bj(3)  provides  an  exception 
from  the  limited  principal — financial 
and  operations  examination  for  those 
persons  who  were  performing  these 
functions  before  September  1, 1972,  and 
those  persons  who  were  registered  as  a 
financial  principal.  NASD  is  proposing 
to  delete  rule  1022(b)(3)  because  the 
grandfather  clause  and  the  reference  to 
"financial  principal"  relate  to  changes 
made  in  the  1970s. 

For  consistency  with  the  other 
headings  under  rule  1022,  NASD  is 
proposing  to  amend  the  headings  for 
rule  1022(f)  and  IM-1022-1  to  state: 
"Limited  Principal-Registered  Options 
and  Security  Futures." 

Rule  1022(g)(2)(A)  provides  that  a 
limited  principal 'general  securities  sales 
supervisor  cannot  be  qualified  to  be 
registered  in  any  other  principal 
registration  category.  NASD  believes 
that  rule  1022(g)(2)(A)  is  inaccurate. 
Accordingly.  NASD  is  proposing  to 
replace  the  current  language  in  rule 
1022(g)(2)(A)  to  state  that  a  person 
registered  solely  as  a  Limited 
Principal — General  Securities  Sales 
Supervisor  shall  not  be  qualified  to 
function  in  a  principal  capacity  with 
respionsibility  over  any  of  the  areas  of 
business  not  described  in  that  rule.  This 
will  clarify  that  such  persons  may  be 
registered  in  other  categories,  if 
applicable. 

Rules  1032(a)(2)(A>-(D)  and 
1032(a)(2)(F)  relate  to  the  transition 
from  the  Series  1  to  the  Series  7,  which 
took  place  in  the  1970's.  NASD  is 
proposing  to  delete  rules  1032(a)(2)(A)- 
(D)  and  1032(a)(2)(F)  because  these 
sections  are  no  longer  relevant  to  a  vast 
majority  of  our  members  and  NASD 
could  provide  waivers  if  necessary.  Rule 
1032(a)(2)(G)  provides  that  persons 
registered  and  in  good  standing  with  the 
Securities  and  Futures  Authority 
("SFA")  and  who  have  passed  the. 
Modified  General  Securities 
Representative  Qualification 
Examination  for  United  Kingdom 
Representatives  are  qualified  to  be 
registered  as  general  securities 
representatives,  with  certain 
restrictions.  Under  the  previous 
regulatory  framework  in  the  United 
Kingdom,  certain  persons  engaged  in 
the  securities  and  derivatives  business 
were  required  to  register  with  the  SFA 
before  they  could  engage  in  such 


business.  The  Financial  Services 
Authority  ("FSA")  has  consolidated  the 
regulatory  duties  that  were  carried  out 
by  the  previous  regulatory  bodies, 
including  the  SFA.  The  FSA  is  an 
independent  non-governmental  body 
with  statutory  powers  under  United 
Kingdom  legislation  to  regulate  the 
financial  services  industry  in  the  United 
Kingdom.  Under  the  FSA  structure, 
persons  that  plan  to  perform  specified 
functions,  known  as  regulated  activities 
or  controlled  functions,  must  be  either 
authorized  or  approved  by  the  FSA 
before  they  can  carry  out  these 
functions.  Therefore,  NASD  is 
proposing  to  revise  the  language  in  rule 
1032(a)(2)(G)  to  reflect  the  FSA's  new 
authorization  and  approval  process. 

Rule  1032(f)(2)(B)  sets  forth  the  grace 
periods  for  passing  the  equity  trader 
examination.  For  instance,  registered 
representatives  who  were  eligible  for  the 
two-year  grace  period  were  given  imtil 
October  1,  2000,  to  pass  the 
examination.  Because  the  grace  period 
deadlines  have  passed,  NASD  is 
proposing  to  delete  the  periods 
specified  under  rule  1032(f)(2)(B). 

Rule  1032(g)(3)  provides  a 
grandfathering  provision  for  persons 
who  were  performing  the  functions  of  a 
government  securities  limited 
representative  on  or  before  April  1, 
1996.  NASD  believes  that  it  is  no  longer 
necessary  to  keep  this  section  because 
most  persons  who  were  eligible  for 
grandfathering  have  been  processed 
and,  if  necessary,  the  staff  may  provide 
waivers  to  new  applicants.  Accordingly. 
NASD  is  proposing  to  eliminate  rule 
1032(g)(3)  in  its  entirety. 

Rule  1070  (Qualification  Examination 
and  Waiver  of  Requirements) 

Rule  1070(c)  provides  that 
qualification  examination  results  will  be 
reported  to  members  on  a  pass/fail  basis 
only.  NASD  is  proposing  to  delete  the 
phrase  "on  a  pass/fail  basis  only" 
because  NASD  provides  more  than  just 
pass/fail  information  to  members. 

Rule  1070(d)  prohibits  an  applicant 
from  receiving  assistance  while  taking 
an  examination.  Rule  1080  requires  that 
examinations  be  kept  confidential. 
NASD  is  proposing  to  combine  the 
language  in  rule  1070(d)  and  rule  1080 
because  these  sections  cover  similar 
topics.  Consequently,  NASD  is 
proposing  to  incorporate  rule  1070(d) 
into  rule  1080  and  delete  rule  1070(d). 

Rule  1070(e)  provides  that  experience 
in  fields  ancillary  to  investment  banking 
or  securities  business  will  not  in  and  of 
itself  constitute  sufficient  grounds  for 
waiving  an  examination.  NASD  is 
proposing  to  amend  rule  1070(e)  to 
clarify  that  although  age  or  physical 
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infirmity  will  not  individually  of 
themselves  constitute  sufficient  grounds 
to  waive  an  examination,  experience  in 
an  ancillary  field  may  be  sufficient 
grounds  to  waive  an  examination. 

Rule  1100  (Foreign  Associates) 

Rule  1100(b)  requires  that  members 
employing  foreign  associates  file  an 
"Application  for  Classification  as  a 
Foreign  Associate."  NASD  no  longer 
uses  this  application.  Thus,  NASD  is 
proposing  to  replace  the  terms 
"Application  for  Classification  as  a- 
Foreign  Associate"  with  the  terms 
"Uniform  Application  for  Sectirities 
Industry  Registration  or  Transfer," 
which  is  the  current  application. 

Rule  1111  (Registration  of  Government 
Securities  Principals) 

Rule  1111  relates  to  the  registration 
requirements  for  government  securities 
principals.  Because  this  rule  relates  to 
principal  registration  requirements, 
NASD  is  proposing  to  move  this  rule  to 
the  rule  1020  Series  and  renumber  it  as 
rule  1022(h).  The  heading  for  rule 
1022(h)  will  be  "Limited  Principal- 
Government  Seciu-ities."  Rule  1022(h) 
will  not  include  a  subsection  on 
examination  because  there  is  no 
required  examination  for  this 
registration  category.  Non-substantive 
changes  also  were  made  to  this 
provision  to  clarify  its  application. 

Rule  1113  (Persons  Exempt  From 
Registration) 

Both  rules  1060(a)(1)  and  1113  state 
that  associated  persons  whose  functions 
are  solely  and  exclusively  clerical  or 
ministerial  are  exempt  from  registration. 
NASD  is  proposing  to  delete  rule  1113 
because  it  duplicates  rule  1060(a)(1). 

Finally,  NASD  is  adopting  a  new 
corporate  structure  and  is  seeking  the 
merger  of  NASD  Regulation  and  NASD 
Dispute  Resolution  into  NASD,  with  the 
merger  becoming  effective  upon  the 
Commission's  authorization  of  the 
operation  of  Nasdaq  other  than  as  a 
facility  of  NASD.  To  underscore  this 
new  corporate  structure  and  renewed 
regulatory  focus,  NASD  generally  does 
not  refer  to  itself  using  its  full  corporate 
name,  "the  Association"  or  "the 
NASD."  Instead  NASD  uses  "NASD" 
unless  otherwise  appropriate  for 
corporate  or  regulatory  reasons. 
Accordingly.  NASD  has  replaced  several 
references  to  "the  Association"  and  "the 
NASD"  in  the  text  of  the  proposed  rule 
change  with  "NASD." 

2.  Statutory  Basis 

NASD  beUeves  that  the  proposed  rule 
change  is  consistent  with  the  provisions 


of  section  15A(b)(6)  of  the  Act,"  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  rule  change  also  is  consistent 
with  the  provisions  of  sections 
15A(b)(3)5  and  15A(g)(3)  of  the  Act,« 
which,  among  other  things,  authorize 
NASD  to  prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members.  NASD 
believes  that  the  proposed  rule  change 
clarifies  NASD  registration  obligations 
and  provides  consistency  throughout 
these  rules  and  will  assist  members  and 
their  associated  persons  in  complying 
with  these  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifecdvcness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  NASD  as  a  "non-controversial" 
rule  change  pursuant  to  section 
19(b)(3)(A)  of  the  Act  ^  and  rule  19b- 
4(0(6)  Aereunder.8  Because  the 
foregoing  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (5)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest)  after  the  date  of  this 
fiUng;  and  NASD  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date,^  the  proposed  rule  change 


has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  i"  and  rule  19b- 
4(f)(6)  thereunder." 

NASD  has  requested  that  the 
Commission  waive  the  30-day  pre- 
operative waiting  period,  which  would 
make  the  proposed  rule  operative 
immediately.  The  Commission  believes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  public  interest  to     • 
waive  the  30-day  pre-operative  period 
in  this  case  because  the  proposed  rule 
change  is  highly  technical  in  nature.  For 
these  reasons,  the  Commission  waives 
the  30-day  pre-operative  period  and 
designates  that  the  proposal  become 
operative  immediately.  ^^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U^S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Poblic  Reference 
Room.  Copies  of  such  filing  will  also  be 


<  15  U.S.C.  78o-3(b)(6). 

5  15  U.S.C.  78o-3(b)(3). 

6  15  U.S.C.  78o-3(g)(3). 
'  15  U.S.C.  78s(b)(3)(A). 
ai7CFR240.19b-4(f)(6). 

»NASD  initially  filed  the  proposed  rule  change 
on  December  30.  2002  for  full  notice  and  comment 
in  accordance  with  section  19(b)(2)  of  the  Act.  See 
SR-NASD-2002-185.  NASD  subsequently 


withdrew  SR-NASD-2002-185  and  refiled  the 
proposed  rule  change  as  a  "non-controversial" 
filing  pursuant  to  section  19(bK3)(A)  oTthe  Act  and 
rule  19b-4(f)(6)  thereunder  because  the  proposed 
rule  change  Is  highly  technical  in  nature.  Rule  19b- 
4(fl(6)(iii)  under  the  Act  requires  the  self-regulatory 
organization  to  provide  the  Commission  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  before  doing  so  (or  such 
shorter  time  as  designated  by  the  Commission).  The 
Commission  finds  that  NASD  satisfied  the  five-day 
pre-filing  requirement  by  filing  SR-NASD-2002- 
185. 

'"15  U.S.C.  78s(b)(3)(A). 

"  17  CFT<  240.1 9b-4(f)(6). 

'2  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposiBd  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 
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available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-03  and  should  be 
submitted  by  March  31,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(PR  Doc.  03-5570  Filed  3-7-03;  8:45  am] 
BHJJNQ  COOe  W10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-47434;  Fito  No.  SR-NASD- 
2002-112] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  To  Amend  NASD  Rule 
3070  To  Require  Members  To  RIe 
Copies  of  Criminal  and  Civil 
Complaints  and  Arbitration  Claims 
WHhNASD 

March  3.  2003.' 

I.  Introduction 

On  August  15,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereimder  ^  to 
amend  Rule  3070  of  its  rules  to  require 
members  promptly  to  file  copies  with 
NASD  of  certain  criminal  and  civil 
complaints  and  arbitration  claims 
against  a  member  or  a  person  associated 
with  a  member.  NASD  amended  the 
proposed  rule  change  on  December  9, 
2002.3  Notice  of  the  proposed  rule 
change  and  Amendment  No.  1  thereto 
was -published  for  comment  in  the 
Federal  Register  on  December  27. 
2002.'* 

The  Commission  received  five 
comment  letters  regarding  the 
proposal.5  On  February  12,  2003,  NASD 


»»17  CFR  200.3O-3(a)(12). 

M5U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 

3  See  letter  from  Patrice  Gliniecki,  Vice  President 
and  Deputy  General  Counsel,  NASD,  to  Katherine 
A.  England,  Assistant  Director.  Division  of  Market 
Regulation,  Conunission,  dated  December  6,  2002, 
and  enclosures  ("Amendment  No.  1").  Amendment 
No.  1  replaced  the  original  rule  filing  in  its  entirety. 

*  See  Securities  Exchange  Act  Release  No.  47060 
(December  20.  2002).  67  FR  79203. 

'  See  letter  from  Kevin  L.  Palmer,  Legal 
Department.  World  Group  Securities,  Inc.  ("World 
Group"),  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  September  19,  2002  ("World 
Group  Letter")  (World  Group  commented  on  NASD 


filed  a  response  to  the  comment  letters.^ 
This  order  approves  the  proposed  rule 
change  as  amended  by  Amendment  No. 
1. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  amends 
NASD  Rule  3070  to  require  members  to 
file  promptly  with  NASD  copies  of 
certain  criminal  and  civil  complaints 
and  arbitration  claims  against  the 
member  or  a  person  associated  with  the 
member.  The  purpose  of  the  rule 
proposal  is  to  improve  the  quality  and 
flow  of  information  to  NASD  with 
respect  to  allegations  of  broker 
misconduct,  so  that  NASD  can  enhance 
investor  protection  efforts  by  promptly 
taking  appropriate  regulatory  action  to 
address  the  specific  alleged  misconduct 
and  to  prevent  similar  or  related 
misconduct  in  the  futiu«. 

Specifically,  the  proposed  rule  change 
requires  members  to  file  with  NASD 
copies  of  (1)  any  criminal  complaints 
filed  against  the  member  or  plea 
agreements  entered  into  by  the  member 
that  are  covered  by  the  rule;  (2)  any 
securities  or  commodities-related 
private  civil  complaints  filed  against  the 
member;  (3)  any  arbitration  claim 
against  the  member  (except  those  claims 
that  have  already  been  filed  with  NASD 
Dispute  Resolution,  in  which  case 
NASD  obtains  copies  of  such  claims 
directly  from  NASD  Dispute 
Resolution);  and  (4)  any  criminal 
complaint  or  plea  agreement,  private 
civil  complaint  or  arbitration  claim 
against  an  associated  person  that  is 
reportable  under  question  14  on  Form 
U— 4,  irrespective  of  any  dollar  threshold 
requirements  that  question  imposes  for 


Notice  to  Members  02-53  concerning  the  proposed 
amendment  to  NASD  Rule  3070  prior  to  the 
Commission's  publication  of  the  proposed  rule 
filing):  letter  (mm  Marc  A.  Cohn,  Assistant  Vice 
President,  Metropolitan  Life  Insurance  Company 
("MetLife"),  to  Jonathan  G.  Katz,  Secretary. 
Commission,  dated  December  27,  2002  ("MetLife 
Letter"):  letter  from  Stephen  G.  Sneeringer,  Senior 
Vice  President  &  Counsel.  A.G.  Edwards  ft  Sons, 
Inc.  ("A.G.  Edwards"),  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  January  17,  2002 
("A.G.  Edwards  1-etter").  letter  from  Edward  Turan. 
Chairman,  Arbitration  Committee,  Securities 
Industry  Association  ("SIA")  and  John  Polanin,  Jr., 
Chairman,  Self-Regulation  and  Supervisory 
Practices  Committee,  SIA,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  January  24,  2003 
("SLA  Letter"),  and  letter  &t>m  David  A.  Weintraub, 
Attorney  at  Law.  David  A.  Weintraub,  P.A. 
("Weintraub").  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  February  6,  2003  ("Weintraub 
Letter").  The  comment  letters  are  described  in 
Section  UI,  infra. 

'  See  letter  from  Philip  A.  Shaikun,  Assistant 
General  Counsel.  NASD,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  dated  February  11,  2003  ("NASD 
Response  Letter").  The  NASD  Response  Letter  does 
not  respond  to  the  Weintraub  Letter  because  the 
Weintraub  Letter  was  received  by  the  Commission 
afrer  NASD  filed  the  NASD  Response  Letter. 


notification  (except  those  arbitration 
claims  that  have  already  been  filed  with 
NASD  Dispute  Resolution).  To  avoid 
duplicative  filing,  the  rule  proposal  also 
provides  that  members  need  not 
separately  produce  the  above-referenced 
documents  if  they  have  already  been  the 
subject  of  a  request  by  NASD's 
Registration  and  Disclosure  staff.  These 
amendments  are  discussed  in  greater 
detail  in  the  Commission's  notice 
soliciting  public  comment  on  this 
proposal.^ 

m.  Summary  of  Comments 

The  Commission  received  five 
comment  letters  on  the  proposed  rule 
change."  Although  four  of  the 
commenters  generally  supported 
NASD's  desire  to  obtain  and  collect 
information  regarding  broker 
misconduct,  they  each  contended  that 
the  proposal  was  tmduly  burdensome 
for  members  and  offered  alternative 
suggestions  for  achieving  NASD's  stated 
objectives.'  The  fifth  comment  letter 
was  written  in  response  to  the  SIA 
Letter  and  in  support  of  the  proposed 
rule  change.'"  World  Group  and  A.G. 
Edwards  stated  .that  NASD  would  be  > 
unduly  biudened  by  the  volume  of 
documents  it  would  receive  compared 
to  the  amount  of  new  relevant 
information.  MetLife  and  the  SIA  stated 
that  the  proposal  was  inconsistent  with 
NASD's  rule  modernization  initiative, 
which  seeks  to  streamhne  NASD  rules 
by  maximizing  regulatory  efficiency 
while  imposing  the  least  regulatory        * 
burden." 

In  its  response  to  commenters,  NASD 
focused  only  on  comments  made  in 
connection  with  this  proposal.  The 
World  Group,  MetLife  and  A.G. 
Edwards  Letters  also  addressed  a  change 
in  NASD's  policy  regarding  letters 
NASD  issues  when  a  determination  is 
made  to  close  an  investigation  without 
disciplinary  action  (referred  to  as. 
"close-out  letters").  While  notice  of  the 
policy  change  with  respect  to  close-out 
letters  was  contained  in  the  same  Notice 
to  Members  02-53  that  announced  that 
NASD  had  filed  with  the  SEC  its 
proposal  to  amend  Rule  3070,  that 
policy  change  is  not  part  of  this  rule 
filing.  Accordingly,  this  order  does  not 
address  the  policy  change  with  respect 
to  close-out  letters. 

NASD  disagrees  that  the  proposal 
would  impose  duplicative  filing 
requirements  on  members  or  be  imduly 


'  See  supra,  note  4.  '    • 

■  See  supra,  note  5. 

B  See  Worid  Group  Letter.  MetLife  Letter,  A.G. 
Edwards  Letter  and  SIA  Letter. 
•  0  See  Weintraub  Letter. 
"  See  Special  NASD  Notice  to  Members  01-35. 
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bindensome.  NASD  notes  that  members 
are  not  required  under  existing  rules  to 
routinely  file  with  NASD  the  documents 
sought  under  the  proposal.  NASD 
believes  that  information  contained  in 
those  complaints  and  arbitration  claims 
will  enhance  its  regulatory  efforts  and 
better  protect  investors  through  early 
detection  of  broker  misconduct  and 
identification  of  problem  trends.  As  to 
the  burden  on  NASD,  NASD  states  that 
deference  must  be  given  to  NASD's 
determination  that,  on  balance,  the 
value  of  information  it  will  receive 
outweighs  any  additional  work  for  the 
organization. 

NASD  states  that  the  rule  proposal 
minimizes  the  burden  on  members, 
including  duplicative  filing 
requirements:  it  specifically  carves  out 
any  arbitration  claims  that  are  originally 
filed  in  the  NASD  Dispute  Resolution 
forum  and  those  documents  that  have 
already  been  requested  by  NASD's 
Registration  and  Disclosure  staff 
(provided  such  documents  are  produced 
to  Registration  and  Disclosure  within  30 
days  of  the  request).  Moreover,  the  rule 
requires  only  the  filing  of  those 
complaints  and  claims  most  likely  to 
contain  information  relevant  to  NASD's 
regulatory  mission,  excluding,  for 
example,  private  civil  litigation 
complaints  or  arbitration  claims  that  do 
not  involve  securities  or  commodities- 
related  conduct. 

World  Group  stated  that  the  current 
reporting  system  appears  to  be  an 
effective  means  for  monitoring  the 
misconduct  or  alleged  misconduct  of 
brokers  and  representatives.  They  noted 
that  NASD  has  spent  significant 
resources  on  the  development  of 
Integrated  National  Surveillance  and 
Information  Technology  Enhancements 
(INSITE)  to  aid  in  more  effective  firm 
examinations.  World  Group  stated  that 
it  might  be  more  efficient  to  amend  Rule 
3070  to  require  the  reporting  of  the 
additional  information  required  by  the 
proposal  in  the  ciurent  reporting 
system.  NASD  responded  that  it 
believes  that  the  current  reporting 
system  fails  to  capture  important 
information  that  could  improve  its 
regulatory  efficacy. 

MetLife  stated  that  the  proposal 
required  the  reporting  of  information 
that  is  reportable  through  electronic 
filings  on  Forms  U-4,  U-5,  BD  and  Rule 
3070  reports  with  certain  exclusions  for 
certain  events  based  on  dollar  amoimts. 
They  stated  that  the  cmrent  system  is 
already  fractured,  redundant  and 
burdensome  in  that  the  same  incident 
may  have  to  be  reported  twice  on 
different  mediiuns  such  as  a  Form  U— 4, 
U-5  or  BD  amendment  and  a  Rule  3070 
filing.  They  stiggested  that  NASD 


streamline  the  current  reporting  system 
by  requiring  member  firms  to  report 
events  to  NASD  only  once  through  a 
new  electronic  medium.  NASD 
responded  that  while  MetLife's  general 
proposal  to  develop  a  new  system  is 
worth  long-term  consideration,  its 
feasibility  is  uncertain  and,  in  any 
event,  it  does  not  now  provide  a  viable 
alternative  to  the  current  proposal. 

A.G.  Edwards  stated  that  most  of  the 
information  required  to  be  reported  in 
the  proposal  is  already  required  to  be 
reported  by  members  on  the  CRD.  A.G. 
Edwards  suggested  that  NASD  assimie 
the  responsibility  to  report  to  the  CRD 
any  required  information  based  on  its 
review  of  the  complaints  and  arbitration 
claims.  They  thought  this  would  relieve 
members  from  the  regulatory  burden  of 
reporting  these  actions  to  the  CRD  and 
would  relieve  some  of  the  questions  that 
they  believe  have  arisen  in  regard  to  the 
reliability  of  that  reporting.  NASD 
responded  that  its  does  not  believe  such 
steps  are  necessary  or  appropriate. 
NASD  explained  Uiat  the  rule  proposal 
requires  different  information  for 
different  regulatory  purposes  from  that 
reported  to  the  CRD,  and  NASD  believes 
it  has  reasonably  minimized  the  biu'den 
on  members  jonder  the  proposal. 

The  SIA  stated  that  the  rule  should  be 
limited  to  copies  of  retail  customer 
lawsuits  and  arbitrations  that  allege 
sales  practice  violations  in  accordance 
with  current  Form  U— 4  and  U-5 
reporting  requirements  and  dollar 
thresholds.  The  SIA  stated  that  such  an 
approach  would  be  more  resomre- 
efficient  and  would  produce  more 
targeted  reviews  of  complaints  by 
NASD.  NASD  noted  in  its  response  that 
the  SIA  seeks  to  exclude  from  the 
proposal  complaints  in  "nearly  all  class 
actions;  non-retail  civil  litigation, 
including  product  failure,  and 
operational  complaints,  and  small 
claims  involving  relatively  small  dollar 
amoimts."  '^  The  proposal  requires  a 
member  to  file  with  NASD  any  criminal 
complaint  or  plea  agreement,  private 
civil  complaint  or  arbitration  claim 
against  an  associated  person  that  is 
reportable  imder  question  14  on  Form 
U-4,  irrespective  of  any  dollar  threshold 
requirements  that  question  imposes  for 
notification  (except  those  arbitration 
claims  that  have  already  been  filed  with 
NASD  Dispute  Resolution). 

The  NASD  Response  Letter  states  the 
following  in  support  of  NASD's  belief 
that  the  SIA  proposal  is  too  narrow  in 
scope  and  could  lead  to  confusion. '^ 
First,  under  the  SIA  formulation  to  limit 


2. 


>2  See  NASD  Response  I>etter  at  2.  SIA  Letter  at 
"  See  NASD  Response  Letter  at  2-3. 


the  proposal  to  retail  customer 
complaints  and  claims,  NASD  would 
not  receive  complaints  alleging 
egregious  conduct  between  members 
(such  as  collusive  market  making)  or 
involving  institutional  customers  (such 
as  a  kickback  scheme  in  the  distribution 
of  initial  public  offerings).  Such 
allegations  of  misconduct  constitute 
relevant  regulatory  information,  so^ 
NASD  sees  no  sound  policy  reason  to 
limit  the  subject  matter  of  complaints  to 
those  involving  retail  customers.  Since 
these  and  other  allegations  sometimes 
first  appear  in  criminal  proceedings, 
NASD  believes  it  appropriate  to 
maintain  the  requirement  in  the 
proposal  to  file  copies  of  such 
documents. 

Second,  limiting  the  proposal  to 
complaints  and  claims  alleging  sales 
practice  violations  would  undermine  a 
significant  purpose  of  the  rule  proposal, 
namely  to  detect  securities  or 
commodities-related  patterns  of  conduct 
or  emerging  trends  that  might  warrant 
regulatory  action.  The  regulatory  intent 
would  be  frustrated  if  members  were 
permitted  to  parse  the  language  of  a 
potential  filing  to  determine  whether  its 
substance  technically  comprised  a  sales 
practice  violation.  Furthermore, 
litigation  and  arbitrations  that  related  to 
securities  or  commodities  conduct,  but 
do  not  amount  to  a  sales  practice 
violation,  nevertheless  may  prove  to 
correlate  to  other  conduct  injiuious  to 
the  investors  and  markets.  These 
determinations  can  only  be  reached  if 
NASD  has  access  to  data  that  has  not 
been  filtered  by  application  of  nuance  to 
a  legal  term  of  art. 

Third,  with  respect  to  associated 
persons,  NASD  believes  it  is  important 
to  receive  copies  of  complaints  and 
claims  reportable  under  question  14  on 
Form  U-4,  even  when  they  fall  below 
specified  dollar  thresholds,  because 
those  actions  can  highlight  patterns  of 
conduct  or  emerging  trends  that  might 
warrant  regulatory  actions. 

The  Weintraub  Letter  was  written  in 
response  to  the  SIA  Letter  with  regard 
to  the  reporting  of  customer  complaints. 
The  SL\  stated  that  the  rule  should  be 
limited  to  copies  of  retail  customer 
lawsuits  and  arbitrations  that  allege 
sales  practice  violations  in  accordance 
with  current  Form  U— 4  and  U-5 
reporting  requirements.  The  Weintraub 
Letter  stated  that  whether  a  customer- 
initiated  arbitration  is  reportable  on  the 
Form  U-4  or  not  has  absolutely  no 
connection  to  the  seriousness  of  the 
underlying  allegations,  or  the  need  for 
regulatory  scrutiny. 
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IV.  Discussion  and  Commission 
Findings 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended  by 
Amendment  No.  1.  is  consistent  with 
the  Act  and  the  rules  and  regulations 
promulgated  thereunder  applicable  to  a 
registered  securities  association  and.  in 
p^licular,  with  the  requirements  of 
Section  ISACbJCe).'-*  Specifically,  the 
Commission  finds  that  approval  of  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  in  general,  to  protect 
investors  and  the  public  interest.'* 

The  Commission  believes  that  the 
proposed  rule  change  will  enhance 
NASD's  regulatory  efforts  and  investor 
protection  mission.  The  proposal  should 
improve  NASD's  ability  to  detect  and 
p.revent  fraudulent  and  manipulative 
conduct  and  enable  it  to  develop 
regulatory  responses  to  problem  areas  at 
the  earliest  possible  time.  The 
Commission  further  believes  the 
regulatory  benefits  of  the  proposed  rule 
change  outweigh  the  additional  burden 
on  members  to  file  with  NASD  copies  of 
the  specified  documents,  and  that  the 
proposal  minimizes  that  burden  in  that 
the  rule  re<Juires  only  the  filing  of  those 
complaints  and  claims  most  likely  to 
reveal  information  that  should  assist 
NASD's  regulatory  mission. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-NASD-2002- 
112).  as  amended,  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'® 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-5572  Filed  3-7-03;  8:45  ami 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  on  August  7, 
2002,  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
a  proposed  rule  change  to  require  its 
members  to  establish  and  maintain 
business  continuity  plans.  The 
Commission  published  the  proposed 
rule  change  in  the  Federal  Register  on 
September  9.  2002. ^  The  Commission 
received  three  comments  in  response  to 
the  Original  Notice.  The  NASD 
submitted  amendmentV  to  the  proposed 
rule  change  on  December  12.  2002;  "• 
January  8.  2003;  ^  and  February  19. 
2003. »  The  Commission  is  publishing 
this  notice  of  Amendment  Nos.  1,  2,  and 
3  to  solicit  comments  on  the  proposed 
rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  clarify  that 
the  proposed  rule  change,  which  would 
require  member  firms  to  create  and 
maintain  business  continuity  plans  and 
to  provide  the  NASD  with  certain 
information  to  be  used  in  the  event  of 
future  significant  business  disruptions, 
also  would  require  members'  business 
continuity  plans  to  be  reasonably 
designed  to  enable  members  to  continue 
their  business  in  the  event  of  a 
significant  business  disruption.  Below  is 
the  text  of  the  proposed  rule  change,  as 


X15U.S.C.  78o-3(b)(6). 

*'  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  formation. 
15U.S.C.  78c(fl. 

>•  17  CFR  20O.3O-3U)(12). 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

3  Securities  Exchange  Act  Release  No.  46444 
(August  30.  2002),  67  FR  57257  ("Original  Notice"). 

••  See  letter  from  Brian  J.  Woldovv,  OfTice  of 
General  Counsel.  NASD,  to  Katherine  A.  England. 
Division  of  Market  Regulation,  Commission,  dated 
December  11.  2002  ("Amendment  No.  1"). 

'  See  letter  from  Brian  ].  Woldovv,  Office  of 
General  Counsel,  NASD,  to  Katherine  A.  England, 
Division  of  Market  Regulation,  Commission,  dated 
)anuary  8.  2003  ("Amendment  No.  2"). 

»  See  letter  from  Brian  ].  Woldow.  Office  of 
General  Counsel,  NASD,  to  Katherine  A.  England, 
Division  of  Market  Regulation,  Commission,  dated 
February  19,  2002  ("Amendment  No.  3"). 


amended.  The  base  rule  text  is  that 
proposed  in  the  Original  Notice. 
Language  added  by  Amendments  Nos. 
1 .  2  and  3  is  italicized;  language  deleted 
by  the  amendments  is  in  brackets. 
***** 

3500.  Emergency  Preparedness 
3510.  Business  Continuity  Plans 

(a)  Each  member  must  create  and 
maintain  a  written  business  continuity 
plan  identifying  procedures  [to  be 
followed  in  the  event  of]  relating  to  an 
emergency  or  significant  business 
disruption.  Such  procedures  must  be 
reasonably  designed  to  enable  the 
member  to  continue  its  business  in  the 
event  of  future  significant  business 
disruptions.  The  business  continuity 
plan  must  be  made  available  promptly 
upon  request  to  NASD  staff. 

(b)  Each  member  must  update  its  plan 
in  the  event  of  any  material  change  to 
the  member's  operations,  structure, 
business,  or  location.  Each  member 
must  also  conduct  an  annual  review  of 
its  business  continuity  plan  to 
determine  whether  any  modifications 
are  necessary  in  light  of  changes  to  the 
member's  operations,  structure. 
business,.or  location. 

(c)  The  (requirements  of]  elements 
that  comprise  a  business  continuity 
plan  are  flexible  and  may  be  tailored  to 
the  size  and  needs  of  a  member.  Each 
plan,  however,  must  at  a  minimum, 
address: 

(1)  Data  back-up  and  recovery  (hard 
copy  and  electronic); 

(2)  All  mission  critical  systems; 

(3)  Financial  and  operational 
assessments; 

(4)  Alternate  communications 
between  customers  and  the  member; 

(5)  Alternate  commimications 
between  the  member  and  its  employees; 

(6)  Business  constituent,  bank,  and 
counter-party  impact; 

(7)  Regulatory  reporting;  and 

(8)  Commimications  with  regulators. 
Each  member  must  address  the  above- 
listed  categories  to  the  extent  applicable 
and  necessary  to  enable  the  member  to 
continue  its  business  in  the  event  of  a 
future  significant  business  disruption.  If 
any  of  the  above-listed  categories  is  not 
applicable,  the  member's  business 
continuity  plan  need  not  address  the 
category.  The  member's  business 
continuity  plan,  however,  must 
document  the  rationale  for  not    ' 
including  such  category  in  its  plan.  If  a 
member  relies  on  another  entity  for  any 
one  of  the  above-listed  categories  or  any 
mission  critical  system,  the  member's 
business  continuity  plan  must  address 
this  relationship. 

(d)  Members  must  designate  a 
member  of  senior  management  to 


approve  the  plan  and  he  or  she  shall  be 
responsible  for  conducting  the  required 
annual  review.  The  member  of  senior 
management  must  also  be  a  registered 
principal. 

[d](e)  For  purposes  of  this  rule,  the 
foUov^ing  terms  shall  have  the  meanings 
specified  below: 

(1)  "Mission  critical  system"  means 
any  system  that  is  necessary,  depending 
on  the  nature  of  a  member's  business,  to 
ensure  prompt  and  accurate  processing 
of  securities  transactions,  including,  but 
not  limited  to,  order  taking,  order  entry, 
execution,  comparison,  allocation, 
clearance  and  settlement  of  securities 
transactions,  the  maintenance  of 
customer  accounts,  access  to  customer 
accounts  and  the  delivery  of  funds  and 
securities. 

(2)  "Financial  and  operational 
assessment"  means  a  set  of  written 
procedures  that  allows  a  member  to 
identify  changes  in  its  operational, 
financial,  and  credit  risk  exposures. 

3520.  Emergency  Contact  Information 

(a)  Each  member  shall  report  to 
NASD,  via  such  electronic  or  other 
means  as  NASD  may  require,  prescribed 
emergency  contact  information  for  the 
member.  Among  other  things,  rtT]he 
emergency  contact  information  for  the 
member  includes  designation  of  two  _ 
emergency  contact  persons.  Each 
emergency  contact  person  shall  be  a 
member  of  senior  management  and  a 
registered  principal  of  the  member. 

(b)  Each  member  must  promptly 
update  its  emergency  contact 
information,  via  such  electronic  or  other 
means  as  NASD  may  require,  in  the 
event  of  any  material  change[.  but  at  a 
minimum  must  review  the  information 
contained  therein  twice  a  year  to  ensure 
its  accuracy]. 
***** 

n.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

1.  Piirpose 

The  purpose  of  Amendment  No.  3  is 
to  clarify  that  the  language  of  proposed 
NASD  Rule  3510  is  intended  to  require 
not  only  that  members  conduct  a 
planning  process  to  create  a  written 
business  continuity  plan,  but  also  that 
the  plan  resulting  from  this  process  be 
reasonably  designed  to  enable  members 
to  continue  their  business  in  the  event 
of  a  future  significant  business 
disruption. 

As  described  in  detail  in  the  Original 
Notice,  following  the  tragic  events  of 
September  11,  2001,  and  after  an 
extensive  survey  of  the  business 
continuity  practices  of  members,  the 
NASD  proposed  two  new  rules.  Rules 
3510  and  3520.  Proposed  NASD  Rule 
3510  would  require  members  to  create 
and  maintain  business  continuity  pdans. 
In  developing  this  rule,  the  NASD 
recognized  the  diversity  in  size, 
structure,  operations,  and  business  of  its 
members.  Each  member's  plan  woidd  be 
required,  at  a  minimum,  to  address  eight 
areas  specified  in  the  proposed  rule 
change,  which  the  NASD  beheves  are 
essential  to  a  broker-dealer's  business 
continuity  plan. 

Proposed  NASD  Rule  3510  also  would 
require  members  to  update  their 
business  continuity  plans  based  on  any 
material  change  to  the  member's 
operations,  structure,  business,  or 
location.  In  addition,  members  would  be 
required  to  conduct  an  annual  review  of 
their  plans  to  determine  whether  any 
modifications  are  needed  in  light  of  any 
changes  t6  the  member's  operations, 
structure,  business,  or  location.  FinaUy, 
members  would  be  required  to  designate 
a  member  of  senior  management  to 
approve  the  plan  and  conduct  the 
annual  review. 

The  NASD's  experience  in  the 
aftermath  of  September  11th  also 
confirmed  that  the  NASD  needs  a  fully 
reliable  means  of  contacting  firms  in  the 
event  of  an  emergency.  Proposed  NASD 
Rule  3520  would  require  members  to 
file  and  keep  current  with  the  NASD 
certain  key  information  that  would  be  of 
particular  importance  during  significant 
business  disruptions,  including: 

•  Emergency  contact  information  for 
key  staff; 

•  Identification  of  two  designated 
contact  persons; 

•  Location  of  books  and  records 
(including  back-up  locations); 

•  Clearance  and  settlement 
information; 


•  Identification  of  key  banking 
relationships;  and 

•  Alternative  communication  plans 
for  investors. 

The  purpose  of  Amendment  No.  3  is 
to  address  concerns  that  a  literal  reading 
of  proposed  NASD  Rule  3510,  as  set 
forth  in  the  Original  Notice,  could 
suggest  that  the  rule  would  require 
members  only  to  create,  maintain,  and 
periodically  review  a  business 
continuity  plan,  but  would  not  require 
that  members'  plans  be  effective  in 
enabling  members  to  continue  their 
business  in  the  event  of  a  future 
significant  business  disruption.  The 
NASD  did  not  intend  to  propose  a  rule 
of  such  limited  scope.  In  this  regard,  in 
its  description  of  the  purpose  of  the 
proposed  rule  change,  the  NASD  stated 
that  "[tjhe  purpose  of  the  proposed  rule 
change  is  to  help  to  ensure  that  NASD 
members  will  be  able  to  continue  their 
business  in  the  event  of  future 
significant  business  disruptions."  The 
NASD  believes  that  members  should  be 
obligated  to  develop  a  business  - 
continuity  plan  that  is  reasonably 
designed,  in  light  of  particular 
characteristics  of  the  firm,  to  allow  the 
firm  to  recover  as  early  as  practicable  in 
the  event  of  a  future  significant  business 
disruption. 

Therefore,  the  NASD  is  proposing  to 
amend  proposed  NASD  Rules  3510(a) 
and  3510(c)  to  clarify  that  the  rule  fs 
intended  to  require  not  only  that 
members  conduct  a  planning  process  to 
create  a  written  business  plan,  but  also 
that  the  plan  resulting  frpm  this  process 
be  reasonably  designed  to  enable  the 
member  to  continue  its  business  in  the 
event  of  future  significant  business 
disruptions.  The  NASD  notes  that  the 
amended  rule  language  is  consistent 
with  NASD  rules  in  other  areas  where 
reasonableness  standards  have  been 
adopted  because  the  diversity  of  the 
NASD's  membership  made  specific 
standards  impracticable.'  The  NASD 
believes  that,  in  light  of  the  concerns  '  - 
regarding  the  clarity  of  the  original 
proposed  rule  text,  this  amendment  to 
the  proposed  rule  change  should  be 
published  for  comment  to  ensure  that 
interested  persons  are  given  notice  of 
the  clarification  and  ap  opportunity  to 
comment  thereon. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  section  15A(b)(6) 
of  the  Act,"  which  requires,  among  other 


'  See,  e.g..  NASD  Rules  3010  (Supervision)  and 
3011  (Anti-Money  Laundering  Compliance 
Program). 

•  15  U.S.C.  78o-3(bH6). 
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things,  that  the  NASD's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  the  proposed  rule 
change,  as  amended,  which  would  help 
to  ensure  that  members  are  prepared  for 
significant  business  disruptions,  is 
consistent  with  those  purposes. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change,  as  amended, 
would  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  received  in 
response  to  Notice  to  Members  02-23 
(April  2002)  and  the  Original  Notice. 
The  NASD  received  32  comment  letters 
following  publication  of  the  Notice  to 
Members.  The  NASD  received  three 
comment  letters  in  response  to  the 
Original  Notice.  In  response  to  these 
comment  letters,  the  NASD  identified 
the  following  issues  that  warranted 
amendments  and/or  further 
clarification. 

Categories  of  a  Member's  Business 
Continuity  Plan 

Proposed  NASD  Rule  3510(c)  would 
state  that  the  "requirements  of  a 
business  continuity  plan  are  flexible 
and  may  be  tailored  to  the  size  and 
needs  of  a  member."  The  rule  would 
require  that  each  plan  must,  at  a 
minimum,  address  eight  key  categories. 

These  categories  are:  (1)  Data  back-up 
and  recovery  (hard  copy  and  electronic); 
(2)  all  mission  critical  systems;  (3) 
financial  and  operational  assessments; 
(4)  alternate  communications  between 
customers  and  the  member;  (5)  alternate 
communications  between  the  member 
and  its  employees;  (6)  business 
constituent,  bank,  and  counter-party 
impact;  (7)  regulatory  reporting;  and  (8) 
communications  with  regulators. 

In  the  Original  Notice,  the  NASD 
stated  that  "each  member's  business 
continuity  plan  will  only  be  required  to 
address  the  eight  listed  categories  *   •   * 
to  the  extent  applicable  and  necessary." 
One  commenter  believed  that  NASD 
Rule  3510  should  specifically  state  this 
interpretation  directly  in  the  rule  text. 
In  response,  the  NASD  in  Amendment 
No.  2  proposed  to  revise  proposed  Rule 


3510(c)  to  include  the  following 
statement: 

Each  member  must  address  the  above- 
listed  categories  to  the  extent  applicable 
and  necessary  to  ensure  the  continuity 
of  its  business  in  the  event  of  a  future 
significant  business  disruption.  If  any  of 
the  above-listed  categories  is  not 
applicable,  the  member's  business 
continuity  plan  need  not  address  the 
category.  The  member's  business 
continuity  plan,  however,  must 
document  the  rationale  for  not 
including  such  tategoryin  its  plan.  If  a 
member  relies  on  another  entity  for  any 
one  of  the  above-listed  categories  or  any 
mission  critical  system,  the  member's 
business  continuity  plan  must  address 
this  relationship. , 

The  NASD  believes  that  this  proposed 
language  would  ensure  that  members 
understand  that,  if  any  of  the  categories 
are  not  applicable,  the  member  would 
still  be  required  to  document  the 
rationale  for  not  including  such  category 
in  its  business  continuity  plan.  For 
example,  if  a  member's  books  and 
records  are  kept  at  its  clearing  firm,  the 
member's  plan  would  be  required  to 
address  this  fact  as  well  as  the 
relationship  with  (including  the  identity 
of)  the  clearing  firm. 

Requirement  To  Update  Business 
Continuity  Plans 

Proposed  NASD  Rule  3510(b)  would 
require  that  each  member  conduct  an 
annual  review  of  its  business  continuity 
plan  to  determine  whether  any 
modifications  are  necessary  in  light  of 
changes  to  the  member's  operations, 
structure,  business,  or  location.  Some 
commenters  believed  that  the  yearly 
review  requirement  was  inadequate. 
Although  commenters  cited  different 
events  that  should  trigger  an  update  of 
a  business  continuity  plan,  most 
commenters  who  dissented  believed 
that  plans  should  be  updated  more 
frequently. 

"The  NASD  believes  that,  at  a 
minimum,  an  annual  review  of  the  plan 
is  necessary.  In  response  to  member  and 
industry  comment,  the  NASD  in 
Amendment  No.  1  revised  the  proposed 
rule  language  to  expand  upon  this 
requirement  and  include  the  following 
language: 

Each  member  must  update  its  plan  in 
the  event  of  any  material  change  to  the 
member's  operations,  structure, 
business  or  location.  Each  member  also 
must  conduct  an  annual  review  of  its 
plan  to  determine  whether  any 
modifications  are  necessary  in  light  of 
changes  to  the  member's  operations, 
structure,  business  or  location. 

This  added  language  emphasizes  that 
members  must  promptly  update  their 


business  continuity  plans  whenever 
there  is  a  material  change  in  a  member's 
operations,  structure,  business,  or 
location  that  affects  the  information  set 
forth  in  the  business  continuity  plan. 
This  requirement  wt)uld  be  in  addition 
to  the  yearly  review  requirement. 

Business  Constituent,  Bank,  and 
Counter-Party  Impact 

One  of  the  categories  that  members' 
business  continuity  plans  would  be 
required  to  address  is  "business 
constituent,  bank,  and  counter-party 
impact."  Commenters  sought 
clarification  of  this  category.  The  NASD 
believes  that,  under  this  category,  firms 
should  have  procedures  that  assess  the 
impact  that  a  significant  business 
disruption  has  on  business  constituents 
(businesses  with  which  a  member  firm 
has  an  on-going  commercial 
relationship  pertaining  to  the  support  of 
the  member's  operating  activities), 
banks  (lenders),  and  counter-parties 
(such  as  other  broker-dealers  or 
institutional  customers).  In  addition,  the 
NASD  believes  that  members  should 
provide  for  alternative  actions  or 
arrangements  with  respect  to  their 
contractual  relationships  with  business 
constituents,  banks,  and  counter-parties 
upon  the  occurrence  of  a  material 
business  disruption  to  either  party. 

Category  of  Books  and  Records  Back-Up 
and  Recovery 

One  of  the  categories  that  members' 
business  continuity  plans  must  address 
is  "books  and  records  back-up  and 
recovery  (hard  copy  and  electronic)." 
One  commenter  requested  clarification 
of  whether  the  rule  would  create  a 
requirement  that  members  have  both 
hard  copy  and  electronic  books  and 
records.  While  proposed  NASD  Rule 
3510  refers  to  the  types  of  books  and 
records  that  a  firm  might  maintain,  it 
does  not  mandate  that  members  keep 
book  and  records  (and  back-up  books 
and  records)  in  both  hard  copy  and 
electronic  formats.  To  determine  what 
records  (and  in  what  format)  firms  must 
retain,  members  shotild  refer  to 
Commission  and  NASD  rules  and 
interpretative  materials  specifically 
addressing  record  retention 
requirements,  such  as  Rule  17a-4  under 
the  Act  8  and  NASD  Rule  3110. 

Application  of  Proposed  Rule  to 
Subsidiaries 

In  the  Original  Notice,  the  NASD 
stated  that  it  believes  that  a  subsidiary 
member  firm  may  satisfy  its  obligations 
under  the  proposed  rule  by  participating 
in  a  corporate-wide  business  continuity 


plan  of  a  parent  corporation  that 
addresses  its  subsidiary  member  firms. 
As  a  result,  a  subsidiary  member  firm 
could  rely  on  the  corporate-wide 
business  continuity  plan  of  its  parent 
corporation,  regardless  of  whether  the 
parent  corporation  is  a  member  or  non- 
member.  The  Original  Notice,  however, 
stated  that  the  parent  corporation's 
business  continuity  plan  would  have  to 
comply  fully  with  proposed  NASD  Rule 
3510  and  address  all  requirements 
imder  the  proposed  rule.  In  addition,  it 
noted  that  the  parent  and  subsidiary 
corporations  would  both  be  required  to 
comply  with  NASD  rules  on 
recordkeeping  and  supervision  for 
purposes  of  proposed  NASD  Rule  3510, 
and  that  the  parent  corporation  would 
be  required  to  grant  NASD  access  to  its 
business  continuity  plan  upon  request. 

One  commenter  believed  that  it 
would  not  be  appropriate,  to  subject 
non-member  firms  to  these  NASD 
requirements,  nor  would  it  be  necessary. 
The  NASD,  however,  believes  that,  if  a 
member  chooses  to  participate  in  a 
parent  company's  corporate-wide 
business  continuity  plan,  the  record- 
keeping of  that  plan  and  any 
supervision  of  the  creation,  execution, 
or  updating  of  that  plan  must  comply 
with  NASD  rules  on  record-keeping  and 
supervision.  Participating  in  a 
corporate-wide  business  continuity  plan 
is  merely  an  alternative  and  is  intended 
to  give  firms  greater  flexibility  in 
complying  with  the  proposed  rule. 

Senior  Management  Approval 

The  NASD  is  proposing  to  amend  the 
text  of  proposed  NASD  Rule  3510  to 
include  new  subsection  (d)  to  conform 
the  NASD's  proposed  rule  with  the 
NYSE's  proposed  business  continuity 
rule.'"  The  NASD  agrees  with  the 
requirement  set  forth  in  the  NYSE 
proposal  that  a  member  of  senior 
management  and  a  registered  principal 
should  approve  a  member's  business 
continuity  plan,  including  any  updates 
to  the  plan,  to  ensine  that  the  creation 
and  maintenance  of  any  plan  is 
reviewed  and  approved  by  persons  with 
appropriate  expertise  and  seniority. 

Emergency  Contact  Information 

Proposed  NASD  Rule  3520  would 
require  members  to  provide  the  NASD 
with  emergency  contact  information  and 
update  any  information  upon  the 
occurrence  of  a  material  change.  One 
commenter  suggested  that  the  NASD 
take  a  proactive  role  in  gathering 
emergency  contact  information.  As 


» 17  CFR  240.1 7a-4. 


"■See  Securities  Exchange  Act  Release  No.  46443 
(August  30.  2002),  67  FR  57264  (September  9,  2002) 
(SR-NYSE-2002-35). 


Stated  in  the  Original  Notice,  the  NASD 
believes  that  this  duty  should  lie  with 
the  member  firm  because  the  member 
will  be  best  able  to  identify  when  a 
material  change  has  taken  place. 
Nevertheless,  the  NASD  in  Amendment 
No.  1  proposed  to  revise  proposed  Rule 
3520(b)  to  require  members  to  promptly 
update  any  changes  to  their  emergency 
contact  information.  In  addition,  the- 
NASD  is  eliminating  the  semi-aimual 
update  requirement  from  the  rule  text. 
Rather,  to  be  consistent  with  other 
contact  information  required  by  the 
NASD  and  periodic  updates  required  by 
the  NYSE,  the  NASD  will  issue  future 
guidance  on  a  periodic  update 
requirement.  The  NASD  also  is 
amending  proposed  NASD  Rule  3520(a) 
to  include  the  phrase  "[a]mong  other 
things"  to  emphasize  that  the  NASD  is 
requiring  other  contact  information  in 
addition  to  designating  two  emergency 
contact  persons. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulator\' 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
cbmmimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in ' 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-108  and  should  be   . 
submitted  by  March  31,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  03-5601  Filed  3-7-03: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47435;  File  No.  SR-NASD- 
2002-168] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Proposed  Rule 
2130  Concerning  the  Expungement  of 
Customer  Dispute  Information  From ' 
the  Central  Registration  Depository 
System 

March  4,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  November 
19,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD.  NASD 
amended  the  proposed  rule  change  on 
January  28,  2003.-^  The  Commission  is 
publishing  this  notice  to  solicit 


"17CFR2a0.3-3(a)(12). 

'  15  U.S.C.  78s{b)(t). 

M7CFR240.19b-4. 

3  See  letter,  dated  januan,'  28.  2003,  from  Patrice 
M.  Gliniecki.  Vice  President  ahd  Deputy  General 
Counsel.  NASD,  to  Katherine  A.  England.  Assistant 
Director,  Division  of  Market  Regulation. 
Commission  ("Amendment  No.  1").  In  Amendment 
No'.  1.  NASD  modified  the  proposed  rule  text  to 
clarify  that  the  requirements  of  paragraph  (b)  are  to 
apply  only  in  such  cases  when  the  NASD  has  not 
otherwise  waived  such  requirements.  In  addition. 
Amendment  No.  1  added  language  to  the  Purpose 
section  to  clarify  that,  pursuant  to  the  rule,  the 
NASD  will  participate  in  such  judicial  proceedings 
and  generally  oppose  expunging  dispute 
information  and  also  to  clarifv'  that  the  NASD 
retains  the  discretion  not  to  oppose  expungement. 
Amendment  No.  1  also'  clarifies  that  applic:ation  of 
the  proposed  rule  will  apply  to  customer  dispute 
information  only  and  not  apply  to  other 
expungement  directives  (e.g.,  related  to  certain 
criminal  information  and  certain  defamatory 
information).  Finally.  Amendment  No.  1  explains 
that  NASD  Dispute  Resolution  will  draft  training 
materials  for  arbitrators  regarding  the  standards 
upon  which  an  arbitration  award,  directing 
expungement,  may  be  confirmed  by  a  court. 


11436 


Federal  Register /Vol.  68,  No.  46 /Monday.  March  10,  2003 /Notices 


Federal  Register / Vol.  68,  No.  46 /Monday,  March  10,  2003 /Notices 


11437 


comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  adopt  NASD 
Rule  2130  governing  the  expungement 
of  customer  dispute  information  from 
the  Central  Registration  Depository 
("CRD®"  or  "CRD  system")  and  various 
internal  guidelines  to  be  adopted  by 
NASD  regarding  the  handling  of 
requests  to  expunge  customer  dispute 
informajtion  from  the  CRD  System. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  rule  language  is  in 
italics. 
«        *        •        *        * 

2130.  Obtaining  an  Order  of 
Expungement  of  Customer  Dispute 
Information  from  the  Central 
Registration  Depository  (CRD  System) 

(a)  Members  or  associated  persons 
seeking  to  expunge  information  from  the 
CRD  system  arising  from  disputes  with 
public  customers  must  obtain  an  order 
from  a  court  of  competent  jurisdiction 
directing  such  expungement  or 
confirming  an  arbitration  award 
containing  expungement  relief 

(b)  Members  or  associated  persons 
petitioning  a  court  for  expungement 
relief  or  seeking  judicial  confirmation  of 
an  arbitration  award  containing 
expungement  relief  must  name  NASD  as 
an  additional  party  and  serve  NASD 
with  all  appropriate  documents  unless 
this  requirement  is  waived  pursuant  to 
subparagraphs  (1)  or  (2)  below. 

(1)  Upon  request.  NASD  may  waive 
the  obligation  to  name  NASD  as  a  party 
if  NASD  determines  that  the 
expungement  relief  is  based  on  judicial 
or  arbitral  findings  that: 

(A)  the  claim,  allegation  or 
information  is  without  factual  basis; 

(B)  the  complaint  fails  to  state  a  claim 
upon  which  relief  can  be  granted  or  is 
frivolous;  or 

(C)  the  information  contained  in  the 
CRD  system  is  defamatory  in  nature. 

(2)  If  the  expungement  relief  is  based 
on  judicial  or  arbitral  findings  other 
than  those  described  above,  NASD,  in    . 
its  sole  discretion  and  under 
extraordinary  circumstances,  also  may 
waive  the  obligation  to  name  NASD  as 

a  party  if  it  determines  that: 

(A)  the  expungement  relief  and 
accompanying  findings  on  which  it  is 
based  are  meritorious;  and 

(B)  the  expungement  would  have  no 
material  adverse  effect  on  investor 
protection,  the  integrity  of  the  CRD 
system,  or  regulatory  requirements. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  procedures  for 
expunging  customer  dispute 
information  from  the  CRD  system.  The 
proposed  rule  will  require  all  directives 
to  expunge  customer  dispute 
information  from  the  CRD  system  to  be 
confirmed  by  or  ordered  by  a  court  of 
competent  jurisdiction.  The  proposed 
rule  includes  any  such  directives  that 
may  be  in:  (1)  Judicial  proceedings 
seeking  expungement  (including 
proceedings  seeking  expungement  relief 
resulting  from  settlements  in  disputes 
between  public  customers  and  member 
firms  or  their  associated  persons  in 
which  the  parties  agree  to  expungement 
of  customer  dispute  information  as  part 
of  the  settlement);  (2)  arbitration  awards 
rendered  in  disputes  between  public 
customers  and  member  firms  or  their 
associated  persons  in  which  the  parties 
agree  to  expimge  customer  dispute 
information  as  part  of  the  settlement 
and  then  present  the  settlement  to  the 
arbitration  panel  for  inclusion  in  a 
stipulated  award;  and  (3)  arbitration 
awards  issued  after  a  decision  on  the 
merits.* 

The  proposed  rule  also  will  require 
member  firms  and  associated  persons 
seeking  expungement  to  name  NASD  as 
an  additional  party  in  any  judicial 
proceeding  seeking  expungement  relief 
or  confirming  an  arbitration  award 
containing  expungement  relief  Under 
the  proposed  rule,  NASD  will 
participate  in  such  judicial  proceedings 
and  generally  will  oppose  expunging 
dispute  information  in  such  judicial 
proceedings  unless  the  arbitrators  or  the 


*  NASD  Dispute  Resolution  will  draft  training 
materials  for  arbitrators  and  informational  materials 
for  parties  regarding  the  standards  under  which 
customer  dispute  information  may  be  expunged.  No 
amendment  to  the  Code  of  Arbitration  F>rocedure  is 
currently  anticipated. 


court  have  made  specific  findings  that 
the  subject  matter  of  the  claim  or  the 
information  in  the  CRD  system:  (1)  Is 
without  factual  basis  [i.e.,  is  factually 
impossible  or  clearly  erroneous);  (2) 
fails  to  state  a  claim  upon  which  relief 
can  be  granted  or  is  frivolous;  or  (3)  is 
defamatory  in  nature.  NASD  will  retain 
discretion  under  the  proposed  rule  not 
to  oppose  expungement  relief  in 
exceptional  cases  where  the  basis  for  the 
expungement  does  not  fall  within  one  of 
the  three  standards.  NASD  would 
exercise  such  discretion  only  if  it 
determines  that  the  expxmgement  is 
meritorious  and  would  have  no  material 
adverse  effect  on  investor  protection, 
the  integrity  of  the  CRD  system  of 
regulatory  requirements. 

The  proposed  rule  will  also  permit 
member  firms  and  associated  persons  to 
ask  NASD  to  waive  the  requirement  to 
name  NASD  as  a  party  on  the  basis  that 
the  expungement  order  meets  at  least 
one  of  the  standards  for  expungement 
articulated  in  the  proposed  rule.  This 
will  save  members  and  NASD  time  and 
expense  by  enabling  NASD  to  review 
the  findings  of  the  arbitrators  or  court 
and  determine  to  waive  participation  in 
the  judicial  proceeding  if  NASD 
determines  that  the  findings  made  by 
the  arbitrators  or  the  court  meet  at  least 
one  of  the  standards  in  the  rule.  If  the 
expungement  order  fails  to  meet  at  least 
one  of  the  standards  in  the  rule,  NASD 
will  participate  in  the  judicial 
proceeding  and  oppose  the 
expungement. 

Consistent  with  existing  CRD  policy, 
certain  expungement  directives  will  not 
be  subject  to  the  proposed  rule.  For 
example,  NASD  will  continue  to 
expunge  certain  information  that  is  not 
customer  dispute  information,  such  as 
certain  criminal  information,  pursuant 
to  federal  and  state  law.  Also,  NASD 
may  execute,  without  a  court  order,  an 
arbitration  award  rendered  in  a  dispute 
between  a  member  and  a  current  or 
former  associated  person  that  contains 
an  expungement  directive  in  which  the 
arbitration  panel  states  that 
expungement  relief  is  being  granted 
based  on  the  defamatory  nature  of  the 
information. 

The  CRD  system  is  an  on-line 
registration  and  licensing  system  for  the 
U.S.  securities  industry,  state  and 
Federal  regulators,  and  self-regulatory 
organizations  ("SROs").  The  CRD 
system  contains  broker-dealer 
information  filed  on  the  Uniform 
Application  for  Broker-Dealer 
Registration  ("Form  BD")  and  the 
Uniform  Request  for  Withdrawal  from 
Broker-Dealer  Registration  ("Form 
BDW")  and  information  on  associated 
persons  filed  on  the  Uniform 


Application  for  Securities  Industry 
Registration  or  Transfer  ("Form  U-4") 
and  the  Uniform  Termination  Notice  for 
Securities  Industry  Registration  ("Form 
U-5").  The  CRD  system  also  contains 
information  filed  by  regulators  via  the   . 
Uniform  Disciplinary  Action  Reporting 
form  ("Form  U-6").  The  CRD  system 
contains  administrative  information 
(personal,  organizational,  employment 
history,  registration  and  other 
information)  and  disclosure  information 
(criminal  matters,  regulatory 
disciplinary  actions,  civil  judicial 
actions,  financial  information,  and 
information  relating  to  customer 
disputes)  filed  on  these  forms.  For 
purposes  of  this  rule,  "customer  dispute 
information"  includes  customer, 
complaints,  arbitration  claims,  and 
court  filings  made  by  customers,  and  the 
arbitration  awards  or  court  judgments 
that  may  result  from  those  claims  or 
filings.  This  category  of  information 
contains  allegations  that  a  member  or 
one  or  more  of  its  associated  persons 
has  violated  securities  laws,  regulations, 
or  rules. 

NASD  operates  the  CRD  system 
pursuant  to  policies  developed  jointly 
with  the  North  American  Securities 
Administrators  Association  ("NASAA"). 
-NASD  works  with  the  SEC.  NASAA, 
other  members  of  the  regulatory 
commiuiity,  and  member  firms  to 
establish  polities  and  procedures 
reasonably  designed  to  ensure  that 
information  submitted  to  and 
maintained  on  the  CRD  system  is 
accurate  and  complete.  These 
procedures,  among  other  things,  cover 
expungement  of  information  from  the 
CRD  system  in  narrowly  defined 
circumstances.  NASAA  and  some  states 
have  taken  the  position  that  information 
in  the  CRD  system  is  a  record  of  any 
state  that  uses  the  information  to  make 
a  licensing  decision,  and  that  state  laws 
generally  do  not  permit  information  to 
be  expunged  once  it  has  been  filed  on 
the  CRD  system,  absent  a  court  order 
that  explicitly  directs  expungement. 

Since  the  inception  of  the  CRD  system 
in  1981,  NASD  generally  has  honored 
court-ordered  expungements  and,  until 
January  1999,  NASD  also  honored 
arbitrator-ordered  expungements  that 
were  contained  in  final  awards.  In 
January  1999,  after  consultation  with 
NASAA,  NASD  imposed  a  moratorium 
on  arbitrator-ordered  expungements  . 
from  the  CRD  system.  ^  Under  the 
moratorium,  which  is  still  in  effect, 
NASD  will  not  expunge  information 
from  the  CRD  system  based  on  a 
directive  contained  in  an  arbitration 


award  rendered  in  a  dispute  betvveen  a 
public  customer  and  a  firm  or  its 
associated  persons  unless  that  award 
has  been  confirmed  by  a  court  of 
competent  jurisdiction.*^ 

Since  imposing  the  moratorium, 
NASD  has  been  considering  how  to  craft 
an  approach  to  expungement  that  would 
allow  NASD,  in  its  capacity  as  an  SRO 
and  as  operator  of  the  CRD  system, 
effectively  to  challenge  expungement 
directives  that  might  diminish  or  impair 
the  integrity  of  the  system  and  to  ensiu« 
the  maintenance  of  essential 
information  for  regulators  and 
investors.^  Such  an  approach 
necessarily  requires  NASD  to  balance 
three  competing  interests:  (1)  The 
interests  of  NASD,  the  states,  and  other 
regulators  in  staining  broad  access  to 
customer  dispute  information  to  fulfill 
their  regulatory  responsibilities  and 
investor  protection  obligations;  (2)  the 
interests  of  the  brokerage  community 
and  others  in  a  fair  process  that 
recognizes  their  stake  in  protecting  their 
reputations  and  permits  expungement 
from  the  CRD  system  when  appropriate;' 
and  (3)  the  interests  of  investors  in 
having  access  to  accurate  and 
meaningful  information  about  brokers 
with  whom  they  conduct,  or  may 
conduct,  business. 

-    NASD  is  cognizant  of  the  importance 
of  ensuring  that  the  expungement  policy 
does  not  have  an  overly  broad  chilling 
effect  on  the  settlement  process  or 
inappropriately  interfere  with  the 
arbitration  process  or  arbitrators' 
authority  to  award  appropriate 
remedies.  NASD  and  other  regulators 
participating  in  the  CRD  system  agree 
that  expungement  is  extraordinary 
relief,  and  that  courts  granting 
expungement  relief  under  the  existing 
rules  and  procedures  may  not  fully 
consider  all  of  the  competing  interests 
referenced  above.  NASD  believes  that 
the  additional  safeguards  and 
procedures  proposed  hereimvill  allow 
fact  finders  and  NASD  to  consider  all 
competing  interests  before  directing  or 
granting  expimgement  of  customer 
■  dispute  information  from  the  CRD 
system. 


'  The  moratorium  was  announced  in  Notice  to 
Members  99-09. 


«  Under  existing  CRD  policy,  and  consistent  with 
the  1999  moratorium,  NASD  may  execute,  without 
a  court  order,  arbitration  awards  rendered  in 
disputes  between  registered  representatives  and 
firms  that  contain  expungement  directives  in  which 
the  arbitration  panel  stales  that  expungement  relief 
is  being  granted  because  of  the  defamatory  nature 
of  the  information.  These  expungements  are  not 
covered  by  the  moratorium  and  will  not  be  covered 
by  the  proposed  rules  and  policies. 

'  In  )uly  1999,  NASD  issued  Notice  to  Members 
99-54  seeking  comment  on  possible  approaches  to 
addressing  arbitrator-ordered  expungements  of 
information  fhim  the  CRD  system. 


2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  provisions  of  section  15A(b)(6)  of 
the  Act,"  in  that  the  proposals  _ 

designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
believes  that  the  proposed  rule  change, 
as  amended,  is  designed  to  accomplish 
these  ends  by  allowing  fact  finders  and 
NASD  to  consider  all  competing 
interests  before  directing  or  granting 
expungement  of  customer  dispute 
information. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change,  as  amended, 
would  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

hi  October  2001,  NASD  published 
Notice  to  Members  01-65  ("NtM  01-65" 
or  "Notice")  requesting  comment  on  the 
establishment  of  certain  criteria  that 
must  be  met,  and  procedures  that  must 
be  followed,  before  NASD  would 
expunge  certain  information  from  the 
CRD  system  pursuant  to  an 
expimgement  order.  NtM  01-65 
encouraged  members,  investors, 
registered  representatives,  and  other  , 
interested  persons  to  comment.  NASD 
proposed  in  NtM  01-65  that  the  CRD 
system  expunge  customer  dispute 
information  only  if  certain  criteria  are 
met  and  certain  protocols  followed. 
Specifically,  NASD  requested  comment 
on  whether  expungement  of  customer 
dispute  information  from  the  CRD 
system  should  generally  be  limited  to 
cases  where  the  expungement  order  is 
based  on  a  finding  by  an  arbitrator  or  a 
court  that  (1)  The  subject  matter  of  a 
claim  or  information  in  the  system 
involves  a  case  of  factual  impossibility 
or  "clear  error";  (2)  the  claim  is  without 
legal  merit;  or  (3)  the  information 
contained  in  the  CRD  system  is 
determined  to  be  defamatory  in  nature. 

NASD  also  sought  comment  on  (1) 
Specific  procediu^s  that  would  be 
required  to  be  followed  depending  on 
whether  the  finding  that  is  made  results 
from  a  contested  proceeding  or  from  a 
settled  lAatter;  (2)  the  adoption  of  a  rule 
amending  the  Code  of  Arbitration 


•  15  U.S.C.  78o-3(bH6). 
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Procedure  to  require  a  finding  in  an 
arbitration  award  of  one  or  more  of  the 
expungement  criteria  discussed  in  the 
Notice:  and  (3)  the  adoption  of  a  rule  or 
Interpretive  Material  that  clearly 
articulates  NASD's  authority  to  pursue 
disciplinary  action  against  a  member  or 
associated  person  who  seeks  to  have 
information  about  an  arbitration  claim 
expunged  after  there  has  been  an  award 
rendered  against  that  member  or 
associated  person  by  the  arbitrators  or 
seeks  to  expunge  any  arbitration  award 
that  does  not  contain  an  expungement 
order  and  a  finding  of  at  least  one  of  the 
criteria  set  forth  in  the  Notice.  NtM  DI- 
GS provided  members  and  other 
interested  parties  with  a  checklist  of 
four  questions  that  they  could  use  to 
respond  to  the  request  for  comment  in 
addition  to,  or  in  lieu  of,  sending 
written  comments.  NASD  noted  that  the 
checklist  did  not  cover  all  aspects  of  the 
proposal,  and  it  encouraged  commenters 
to  provide  written  comments,  as 
necessary.  NASD  extended  the  comment 
period  from  November  24.  2001  to 
December  31,  2001.  NASD  received  a 
total  of  579  responses  to  the  Notice. 

Forty  of  the  579  responses  to  NtM  01- 
65  consisted  solely  of  written 
comments.  A  significant  percentage  of 
the  remaining  539  commenters 
identified  themselves  as  registered 
representatives  associated  with  NASD 
member  firms,  and  these  commenters 
overwhelmingly  opposed  the  imposition 
of  any  additional  substantive  or 
procedural  obligations  before 
expungement  of  customer  dispute 
information  could  be  effected. 
Commenters  responded  to  the  four 
questions  as  follows:  ° 

Question  1  asked:  "Should  [NASD] 
adopt  a  rule  that  would  require 
members  to  provide  notice  to  [NASD] 
and  make  [NASD]  a  party  to  the 
proceeding  before  seeking  a  court  order 
directing  expungement  or  confirming  an 
arbitration  award  that  contains  an 
expungement  directive?"  Forty 
commenters  answered  "yes,"  495 
commenters  answered  "no,"  and  four 
commenters  did  not  answer  this 
question. 

Question  2  asked:  "Should  [NASD] 
establish  specific  standards  that  must  be 
met  before  it  will  execute  orders 
directing  it  to  expunge  customer  dispute 
information  from  the  CRD  system?  Are 
the  standards  identified  in  the  Notice 
(i.e.,  factually  impossible/clear  error: 


*  Some  commenters  submitted  duplicate 
responses  to  the  questions;  NASD  considered  these 
as  one  vote  per  question.  For  those  commenters 
who  changed  their  answers  to  the  questions  in  a 
second  response.  NASD  considered  only  the  second 
response.  NASD  staff  also  notes  that  not  all 
commenters  responded  to  each  question. 


without  legal  merit;  and  defamatory  in 
nature)  appropriate?"  Fifty-one 
commenters  answered  "yes,"  483 
commenters  answered  "no,"  and  five 
commenters  did  not  answer  this 
question. 

Question  3  asked:  "Should  (NASD] 
execute  arbitrators"  directives  to 
expunge  customer  dispute  information 
from  the  CRD  system  if  (1)  arbitrators 
make  specific  findings  in  stipulated  or 
consent  awards;  (2)  arbitrators  expressly 
include  those  findings  in  an  award;  and 
(3)  a  party  confirms  the  award  in  a  court 
of  competent  jurisdiction?"  Eighty-eight 
commenters  answered  "yes."  441 
commenters  answered  "no."  and  10 
commenters  did  not  answer  this 
question. 

Question  4  asked:  "Should  [NASD] 
adopt  a  rule  or  Interpretive  Material  that 
would  explicitly  articulate  [NASD's] 
authority  to  pursue  disciplinary  actions 
for  violations  of  just  and  equitable 
principles  of  trade  against  a  member  or 
associated  person  who  seeks  to  have 
information  about  an  arbitration  claim 
expunged  after  there  has  been  an  award 
rendered  against  that  member  by  the 
arbitrators  or  seeks  to  expunge  any 
arbitration  award  that  does  not  contain 
an  expungement  order  and  a  finding  of 
at  least  one  of  the  criteria  described  in 
the  Notice?"  Forty-eight  commenters 
answered  "yes,"  483  commenters 
answered  "no."  and  eight  commenters 
did  not  answer  this  question. 

Of  the  40  conunenters  who  responded 
by  letter.  25  were  NASD  members  or 
persons  associated  with  NASD 
members.'"  NASAA,  the  Securities 
hidustry  Association  ("SIA"),  the  Public 
Investors  Arbitration  Bar  Association 
("PIABA").  the  National  Association  of 
Investment  Professionals  ("NAIP")  also 
commented,  as  did  a  number  of  non- 
industry  persons  who  have  an  interest 
in  the  arbitration  process.  There  was  a 
wide  variance  in  these  comments, 
ranging  from  approval  of  some  or  all  of 
the  proposed  procedures  to  total 
disapproval.  Among  the  concerns  raised 
by  commenters  were:  the  proposed 
procedures  requiring  court  confirmation 
would  be  burdensome  and  costly; 
mandatory  court  confirmation  and 
naming  NASD  as  a  party  would 
undermine  the  arbitration  process;  the 
proposed  procedures  would  create  a 
conflict  of  interest  between  firms  and 
representatives  in  settlements  because 
the  firm  might  wish  to  settle  a  case, 
regardless  of  its  merits,  thereby 
precluding  the  representative  from 
obtaining  an  expungement;  and  the 


>°  A  number  of  commenters  did  not  identify  any 
affiliation. 


proposed  criteria  for  expimgement  were 
too  vague  and/or  too  restrictive. 

Some  of  these  commenters 
recommended  new  requirements  in  the 
arbitration  process  to  handle 
expungement  requests.  For  example,  it 
was  suggested  that  arbitrators  be 
required  to  decide  claims  of  defamation 
based  on  the  law  of  the  state  in  which 
the  party  claiming  defamation  maintains 
his/her/its  principal  office,  or  in 
accordance  with  the  terms  of  an 
agreement  between  the  parties.  Another 
suggestion  was  to  require  claimants  to 
attest  that  they  are  bringing  the  claim  in 
good  faith  and  to  give  arbitrators  the 
authority  to  award  sanctions  against 
claimants  who  bring  claims  in  bad  faith 
or  without  a  reasonable  basis.  Some 
conunenters  suggested  that  a  party 
submitting  a  stipulated  award 
containing  a  recommendation  for 
expungement  to  a  court  for  confirmation 
should  attach  an  affidavit  setting  forth 
facts  constituting  "factual 
impossibility"  and/or  "clear  error." 

Based  on  the  comments  to  NtM  01- 
65,  NASD  is  proposing  to  retain  the  core 
substantive  requirements  of  the 
expungement  program  described  in  NtM 
01-65,  but  is  aiso  proposing  certain 
modifications  to  the  program  proposed 
in  the  Notice.  NASD  recognizes  that  any 
expungement  program  requires  a 
balancing  of  competing  interests.  NASD 
believes  that  the  proposed  rule  will: 
help  to  ensure  that  information 
submitted  to  and  maintained  on  the 
CRD  system  is  accurate  and  complete; 
give  regulators  the  broad  access  to 
customer  dispute  information  that  they 
need  to  fulfill  their  regulatory 
responsibilities:  give  individuals  in  the 
brokerage  community  a  fair  process  that 
protects  their  reputations  and  permits 
expungement  from  the  CRD  system 
when  appropriate:  and  gives  investors 
access  to  accurate  information  about 
brokers  with  whom  they  conduct,  or 
may  conduct,  business. 

NASD  has  incorporated  the  following 
modifications  based  on  its  review  of  the 
comments.  NASD  proposes  to  modify 
the  three  broad  categories  proposed  in 
NtM  01-65:  "vvithout  factual  basis." 
"without  legal  merit."  and  "defamatory 
in  nature."  The  "without  factual  basis" 
standard  would  include,  as  identified  in 
the  Notice,  the  "factually  impossible" 
and  "clear  error"  standards.  Of  the  three 
categories  proposed,  the  "without  legal 
merit"  standard  drew  the  most 
comments,  ranging  from  claims  that  it  is 
too  narrow,  too  broad,  or  too  vague.  To 
address  those  comments,  NASD 
proposes  to  change  the  "without  legal 
merit"  standard  to  a  standard  of  "failure 
to  state  a  claim  upon  which  relief  can 
be  granted"  or  "frivolous."  NASD 
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proposes  to  retain  the  "defamatory  in 
nature"  standard  proposed  in  NtM  01- 
65.  Although  this  standard  was  the 
subject  of  many  comments,  it  has  been 
used  successfully  in  the  arbitration 
forum  in  registered  representative/ 
member  firm  arbitrations,  and  NASD 
believes  that  it  is  appropriate  as 
proposed. 

NASD  proposed  in  NtM  01-65  to 
limit  expungement  reUpf  in  stipulated 
awards  to  cases  involving  "factual 
impossibility"  or  "clear  error"  on  the 
basis  that  persons  in  those 
circumstances  should  be  able  to  avail 
themselves  of  the  settlement 
opportunity  outside  of  arbitration,  and 
then  request  that  an  arbitrator  issue  an 
award  that  incorporates  the  stipulated 
settlement  and  includes  expungement 
relief  for  certain  named  parties.  In 
excluding  the  other  two  grounds  for 
expimgement  from  its  initial  proposal, 
NASD  noted  that  it  believed  that  it  was 
unlikely  that  claimant  or  claimant's 
counsel  would  agree  that  the  claim  or 
information  at  issue  was  lacking  in  legal 
merit  or  was  defamatory  in  natvue.  In 
response  to  comments,  NASD  proposes 
to  modify  the  original  proposal  to  allow 
expungement  relief  in  stipulated  awards 
(or  on  the  basis  of  a  settlement)  based 
on  all  three  grounds,  with  a  uniform 
requirement  that  there  be  specific 
judicial  or  arbitral  findings  in  all  such 
cases.  In  connection  with  making  the 
required  arbitral  findings  in  such  cases. 
NASD  will  explore  the  use  of  telephonic 
versus  in-person  hearings,  as  well  as  the 
option  of  making  a  decision  based  on 
briefs  and  affidavits  from  the  parties  and 
relevant  third  parties. 

In  response  to  commenters'  concerns 
about  the  burdens  and  costs  in  naming 
NASD  as  an  additional  party  in  any 
judicial  proceeding  seeking 
expungement  relief  or  confirming  an 
arbitration  award  containing 
expungement  relief  and  serving  NASD 
with  the  appropriate  court  papers, 
NASD  proposes  to  retain  these 
requirements,  but  it  further  proposes  to 
permit  parties  to  ask  NASD  to  waive  the 
requirement  that  it  be  made  a  party 
upon  a  showing  that  the  expungement 
relief  being  requested  is  within  the 
,  established  standards.  This  will  save 
members  and  NASD  time  and  expense 
by  enabling  NASD  to  review  the 
findings  of  the  arbitrators  or  court  and 
determine  to  waive  participation  in  the 
judicial  preceeding  if  the  findings  meet 
at  least  one  of  the  standards  in  the  rule. 
If  the  expungement  order  fails  to  meet 
at  least  one  of  the  standards  in  the  rule, 
NASD  will  participate  in  the  judicial 
proceeding  and  oppose  the 
expimgement.  NASD  also  proposes  to 
retain  discretion  not  to  oppose 


expungement  relief  in  exceptional  cases 
where  the  basis  for  the  expungement 
does  not  fall  within  one  of  the  three 
standards.  NASD  would  exercise  such 
discretion  only  if  it  determines  that  the 
expungement  is  meritorious  and  would 
have  no  material  adverse  effect  on 
investor  protection,  the  integrity  of  the 
CRD  system,  or  regulatory  requirements. 
After  reviewing  the  comments,  NASD 
also  determined  not  to  adopt  a  rule  or 
Interpretive  Material  that  would 
explicitly  articulate  NASD's  authority  to 
pursue  disciplinary  actions  for 
violations  of  just  and  equitable 
principles  of  trade  against  a  member  or 
associated  person  who  seeks  to  have 
information  about  an  arbitration  claim 
expunged  after  there  has  been  an  award 
rendered  against  that  member  by  the 
arbitrators  or  seeks  to  expunge  any 
arbitration  award  that  does  not  contain 
an  expungement  order  and  a  finding  of 
at  least  one  of  the  criteria  described  in 
the  Notice.  NASD  believes  that  it 
currently  has  authority  under  Rule  2110 
to  bring  a  disciplinary  action  against 
NASD  members  and  their  associated 
persons  who  contravene  the  standards 
set  forth  in  NASD's  proposed  rule  and 
policies.  NASD  wall  revisit  this  issue  in 
the  future  should  it  appear  that  such  a 
rule  is  necessary. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Airtion 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or  , 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  as  amended,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-168  and  should  be 
submitted  by  March  31 ,  2003. 

For  the  Commission,  by  the  Division  of 
■Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarlaod, 
Deputy  Secretary. 

[FR  Doc.  03-5602  Filed  3-7-03;  8:45  am] 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47418;  Rte  No.  SR-ODD- 
2003-01] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  Proposed 
Supplement  To  Amend  the  Options 
Disclosure  Document  Regarding 
Options  on  Fund  Shares,  Settlement 
Prices  for  Index  Options,  and  the 
Exemption  of  Standardized  Options 
from  the  Provisions  of  the  Securities 
Act  of  1933;  and  Amendment  to  the 
Options  Disclosure  Document  Front 
Cover  Page  To  Identify  the  Markets  In 
Which  Options  Are  Traded 

February  27.  2003. 

On  February  25,  2003,  the  Options 
Clearing  Corporation  ("OCC")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Rule  9b-l  under  the  Securities 
Exchange  Act  of  1934  ("Act").'  five 
definitive  copies  of  a  Supplement  to  its 
options  disclosure  document  ("ODD"), 
which  amends  the  ODD  to  describe, 
among  other  things,  the  risks  and 
characteristics  of  frading  in  options, 
and,  in  particular,  options  on  fund 
shares,  settlement  prices  for  index 
options,  and  the  exemption  of 
standardized  options  from  the 
provisions  of  the  Securities  Act  of 
1933.2  The  ODD  would  also  be  amended 
to  update  its  fitjnt  inside  cover  page  so 


"17CFR200.3-3(a)(12) 

»17CFR240.9b-l. 

2  See  letter  from  Jean  M.  Cawley,  First  Victe 
President  and  Deputy  General  Counsel,  CXX:.  to 
Sharon  Lawson.  Senior  Special  Counsel.  Division  of 
Market  Regulation,  Cominission,  dated  February  24. 
2003. 
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that  it  contains  a  current  Ust  of  the  U.S. 
exchanges  that  trade  options  issued  by 
theOCC. 

The  ODD  currently  contains  general 
disclosures  on  the  characteristics  and 
risks  of  trading  standardized  options. 
The  Commission  has  approved  options 
exchange  proposals  to  list  and  trade 
options  on  particular  fund  shares  based 
on  fixed-income  securities. '  To 
accommodate  options  on  these 
particular  types  of  funds,  the 
Commission  also  approved  an  OCC 
proposal  to  replace  the  terms  "stock 
fund  options"  and  "stock  fund  shares" 
with  the  terms  "fund  options"  and 
"fund  shares"  respectively,  and  also 
eliminated  all  references  to  "stock"  or 
"equity"  within  the  definitions  to  these 
terms.''  To  provide  a  description  of 
options  on  these  particular  types  of  fund 
shares  based  on  fixed-income  securities, 
the  proposed  Supplement  amends  the 
ODD  to  state  that  the  term  "fund  shares" 
may  include  non-equity  securities. 

The  Commission  has  also  approved 
an  OCC  rule  proposal  that  gives  the  OCC 
the  ability  to  fix  settlement  prices  for 
OCC-cleared  index  options  where 
appropriate  in  the  case  of  market 
disruptions.^  The  proposed  Supplement 
amends  the  ODD  to  incorporate  a 
description  of  this  change. 

In  addition,  the  Commission  recently 
exempted  standardized  options  issued 
by  a  registered  clearing  agency  and 
traded  on  a  registered  national  securities 
exchange  or  association  from  the 
provisions  of  the  Securities  Act  of 
1933,^  except  for  the  antifraud 
provisions  of  Section  1 7A  of  the 
Securities  Act  of  1933.'  As  a  result, 
standardized  options  covered  by  the 
ODD  are  no  longer  required  to  be 
registered  under  the  Securities  Act  of 
1933,  an  OCC  registration  statement  will 
no  longer  be  available  for  inspection  at 
the  OCC's  office,  and  copies  of  an  OCC 
prospectus  for  standardized  options  will 
no  longer  be  available  from  the  OCC  or 
the  U.S.  options  markets.  The  proposed 
Supplement  amends  the  ODD  to 


'  See  Securities  Exchange  Act  Release  Nos.  46252 
(July  24,  2002),  67  FR  49715  ()uly  31,  2002) 
(approving  File  No.  .SR-Amex-2001-35):  and  46435 
(August  29,  2002),  67  FR  57046  (September  6,  2002) 
(approving  File  No.  SR-CBOE-2002-47). 

'*  See  Securities  Exchange  Act  Release  No.  46914 
(November  26,  2002).  67  FR  72261  (December  4, 
2002)  (approving  File  No.  SR-OCC-2002-22). 

^  See  Securities  Exchange  Act  Release  No.  46561 
(September  26.  2002).  67  FR  61943  (October  2, 
2002)  (approving  File  No.  SR-OCC-2002-09). 

*  See  Securities  Exchange  Act  Release  No.  47082 
(December  23,  2002),  68  FR  188  (lanuary  2,  2003) 
(adopting  File  No.  S7-29-02  creating  an  exemption 
for  standardized  options  from  provisions  of  the 
Securities  Act  of  1933  and  from  the  registration 
requirements  of  the  Act). 

'15U.S.C.  78q-l. 


incorporate  descriptions  of  these 
changes. 

Finally,  the  ODD  would  also  be 
amended  to  update  its  front  inside  cover 
page  so  that  it  contains  a  current  list  of 
the  U.S.  exchanges  that  trade  options 
issued  by  the  OCC.  Specifically,  the  list 
would  be  amended  to  delete  reference  to 
the  New  York  Stock  Exchange,  Inc. 
("NYSE")  (which  no  longer  trades 
standardized  options  issued  by  the 
OCC)  and  its  corporate  address,  and  to 
add  The  International  Securities 
Exchange,  Inc.  ("ISE")  (which  currently 
trades  standardized  options  issued  by 
the  OCC)  and  its  corporate  address. 

The  Commission  has  reviewed  the 
proposed  ODD  Supplement  and  finds 
that  it  complies  with  Rule  9b-l  under 
the  Act."  The  Supplement  is  intended  to 
be  read  in  conjunction  with  the  more 
general  ODD,  which,  as  described 
above,  discusses  the  characteristics  and 
risks  of  options  generally.  The 
Supplement  provides  additional 
information  describing  options  on  fund 
shares  and  the  types  of  securities  that 
can  underlie  them,  the  OCC's  ability  to 
fix  settlement  prices  for  OCC-cleared 
index  options  where  appropriate  in  the 
case  of  market  disruptions,  and  the 
implications  resulting  from  the 
exemption  of  standardized  options  from 
the  provisions  of  the  Securities  Act  of 
1933. 

Finally,  the  Commission  has  reviewed 
the  proposed  changes  that  update  the 
front  inside  cover  page  of  the  ODD. 
Specifically,  the  Commission  finds  that 
it  accurately  identifies  the  markets  in  , 
which  options  are  currently  traded 
pursuant  to  Rule  9b-l{c)(4)  under  the 
Act.« 

Rule  9b-l  under  the  Act '"  provides 
that  an  options  market  must  file  five 
copies  of  an  amendment  or  supplement 
to  the  ODD  with  the  Commission  at 
least  30  days  prior  to  the  date  definitive 
copies  are  furnished  to  customers, 
unless  the  Commission  determines 
otherwise,  having  due  regard  to  the 
adequacy  of  information  disclosed  and 
the  public  interest  and  protection  of 
investors.  1'  In  addition,  five  definitive 
copies  shall  be  filed  with  the 
Commission  not  later  than  the  date  the 
amendment  or  Supplement,  or  the 
amended  options  disclosure  document, 
is  furnished  to  customers.  The 
Commission  has  reviewed  the 
Supplement  and  amendment,  and  finds 
them  consistent  with  the  protection  of 


investors  and  in  the  public  interest  to    . 
allow  the  distribution  of  these 
documents  as  of  the  date  of  this  order. 

It  is  therefore  ordered,  pursuant  to 
Rule  9b-l  under  the  Act,>^  that  the 
proposed  Supplement  (SR-ODD-2003- 
01)  regarding  options  on  fund  shares, 
settlement  prices  for  index  options,  and 
the  exemption  of  standardized  options 
from  the  provisions  of  the  Securities  Act 
of  1933,  as  well  as  the  proposed 
amendment  to  the  Options  Disclosure 
Document  front  cover  page  to  identify 
the  markets  in  which  options  are 
cinrently  traded  are  approved.  The 
Commission  has  also  determined  that 
definitive  copies  can  be  furnished  to 
customers  as  of  the  date  of  this  order. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-5566  Filed  3-7-03;  8:45  am) 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47428;  File  No.  SR-PCX- 
2003-05] 

Self-Regulatory  Organizations;  Notice 
of  Withdrawal  of  Proposed  Rule 
Change  by  the  Pacific  Exchange,  Inc. 
Relating  to  Linkage  Fee  Charges 

March  3,  2003. 

On  January  31,  2003,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  and 
Rule  19b-4  thereunder, ^  to  provide  for 
fees. for  certain  options  intermarket 
linkage  orders.  The  proposed  rule 
change  was  published  in  the  Federal 
Register  on  February  13,  2003.^  No 
comment  letters  were  received  on  the 
proposal.  On  February  27,  2003,  the 
Exchange  withdrew  the  proposed  rule 
change.'*  _, 


»17CFR240.9b-l. 

9  17CFR240.9b-l(c)(4). 

'<'17CFR240.9b-l. 

'  >  This  provision  is  intended  to  permit  the 
Commission  either  to  accelerate  or  extend  the  time 
period  in  which  dbRnitive  copies  of  a  disclosure 
document  may  be  distributed  to  the  public. 


>2  17CFR240.9b-l. 

"17  CFR  200.30-3(a)(12). 

"15U.S.C.  78s(b)(l). 

2  17CFR240.19l>-4. 

'  See  Securities  Exchange  Act  Release  No.  47330 
(February  6.  2003),  6S  FR  7405. 

*  See  letter  from  Mai  Shiver,  Senior  Attorney. 
Regulatory  Policy,  PCX,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  February  26,  2003. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-5567  Filed  3-7-03;  8:45  am] 
BHJJNO  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47430;  File  No.  SR-PCX- 
2002-09] 

Self  Regulatory  Organizations;  Order 
Approving  a  PropcMod  Rule  Change  by 
the  Pacific  Exchange,  Inc.  To  Confer  or 
Delegate  Jurisdiction  for  Certain  Auto- 
Ex  Determinations  From  the  Options 
Floor  Trading  Committee  to  Two  Floor 
Officials 

March  3,  2003. 

On  February  11,  2002,  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-^  thereunder, 2  the  Pacific 
Exchange,  Inc.  ("PCX")  filed  a  proposed 
rule  change  with  the  Securities  and 
Exchange  Commission  to  amend  PCX 
Rule  6.87  to  confer  or  delegate 
jurisdiction  for  making  certain  day-to- 
day decisions  with  respect  to  the  PCX's 
Automatic  Execution  System  ("Auto- 
Ex")  from  the  PCX's  Options  Floor 
Trading  Committee  ("OFTC")  to  two 
floor  officials.  On  December  31,  2002, 
the  PCX  filed  Amendment  No.  1  to  the 
proposed  rule  change,  which  replaced 
the  original  filing  in  its  entirety.  The 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  January  17,  2003.^  The 
Commission  received  no  comments  on 

the  proposal. 

The  Commission  believes  that  the 
proposed  rule  change  will  enhance 
efficiency  because  it  will  allow  the  PCX 
the  flexibility  to  grant  exemptive  relief 
and  to  make  ad  hoc  decisions  with 
respect  to  certain  Auto-Ex  matters 
widiout  convening  the  full  OFTC.  The 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange, 
particularly  Section  6  of  the  Act  *  and 
the  rules  and  regulations  thereunder.^ 


The  Commission  also  finds  that  the 
proposed  rule  change  will  promote  just 
and  equitable  principles  of  trade 
consistent  with  Section  6(b)(5)  of  the 
Act.e 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (File  No.  SR- 
PCX-2002-09)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-5571  Filed  3-7-03:  8:45  am] 

BILUNG  CODE  M10-01-P 


5  17CFR200.30-3(aKl2). 

•15U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  47165 
(lanuary  10.  2(X)3),  68  FR  2612  (January  17,  2003). 
^«15U.S.C.  78f. 

'  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9U34] 

State  of  Rhode  Island  (And  Contiguous 
Counties  in  Connecticut) 

Kent  County  and  the  contiguous 
counties  of  Bristol,  Newport,  Providence 
and  Washington  in  the  State  of  Rhode 
Island;  and  New  London  and  Windham 
Counties  in  the  State  of  Connecticut 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  a  fire  that 
occurred  on  February  20,  2003  in  West 
Warwick,  Rhode  Island.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  as  a  result  of 
this  disaster  imtil  the  close  of  business 
on  December  3,  2003  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office. 
360  Rainbow  Blvd.  South  3rd  Floor, 
Niagara  Falls.  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.189  percent. 

The  numbers  assigned  for  economic 
injury  for  this  disaster  are  9U3400  for 
Rhode  Island;  and  9U3500  for 
Connecticut. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  March  3,  2003. 
Hef:tor  V.  Barreto, 
Administrator. 

[FR  Doc.  03-5611  Filed  3-7-03;  8:45  am] 
BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  1— Maine  District  Advisory 
Council;  Public  Meeting 

The  US.  Small  Business 
Administration  Region  1  Advisory 
Council,  located  in  the  geographical 
area  of  Augusta,  Maine  will  hold  a 
public  meeting  at  10  a.m.  April  8,  2003 
at  68  Sewall  Street,  Room  510,  Augusta, 
Maine  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Mary  McAleney,  District  Director,  U.S. 
Small  Business  Administration,  68 
Sewall  Street,  Room  512,  Augusta, 
Maine  04330,  by  e-mail  or  fax  at 
mary.incaleney.@sba.gov  or  (207)  622- 
8277.  Fax  no  later  than  Friday,  March 
14,  2003.  For  more  information  please 
contact  Mary  McAleney  at  (207)  622- 
8386. 

Candace  Stoltz, 

Director  Advisory  Councils. 

[FR  Doc.  03-5526  Filed  3-7-03;  8:45  am) 

BILLING  CODE  a02S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

The  Ticicet  to  Work  and  Work 
Incentives  Advisory  Panel 
Teleconferences 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  teleconferences. 


6 15  U.S.C.  78f[b)(5). 
'  15  U.S.C.  78s(b)(2). 
»17CFR200.3(>-3{a)(12). 


DATES:  Wednesday,  March  19,  2003  and 
Wednesday,  March  26,  2003. 

Teleconferences:  Wednesday,  March 
19,  2003,  1  p.m.  to  3  p.m.  Eastern  time 
and  Wednesday,  March  26,  2003,  2  p.m. 
to  3  p.m.  Eastern  time. 

Ticket  to  Work  and  Work  Incentives 
Advisory  Panel  Conference 

Call-in  number:  877-546-1568. 

Pass  code:  PANEL. 

Leader/Host:  Sarah  Wiggins  Mitchell. 

SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  These  teleconference 
meetings  are  open  to  the  public.  The 
interested  pubfic  is  invited  to 
participate  by  calling  into  the 
teleconference  at  the  number  listed 
above.  Public  testimony  will  not  be 
taken. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  announces  these 
teleconference  meetings  of  the  Ticket  to 
Work  and  Work  Incentives  Advisory 
Panel  (the  Panel).  Section  101(f)  of 
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Public  Law  106-170  establishes  the 
Panel  to  advise  the  President,  the 
Congress  and  the  Commissioner  of  SSA 
on  issues  related  te  work  incentives 
programs,  planning  and  assistance  for 
individuals  with  disabilities  as  provided 
under  section  101(f)(2)(A)  of  the  Ticket 
to  Work  and  Work  Incentives 
Improvement  Act  of  1999  (TWWIIA). 
The  Panel  is  also  to  advise  the 
Commissioner  on  matters  specified  in 
section  101(f)(2)(B)  of  that  Act, 
including  certain  issues  related  to  the 
Ticket  to  Work  and  Self-Sufficiency 
Program  established  under  section 
101(a)  of  that  Act. 

Agenda:  The  Panel  will  deliberate  on 
the  implementation  of  TWWIIA  and 
conduct  Panel  business.  The  Panel  will 
be  discussing  its  Annual  Report  to 
Congress  and  follow  up  items  from  their 
February  Quarterly  meeting,  including  a 
discussion  of  SSA's  plan  for  improving 
its  employment  support  infrastructure. 

The  agenda  for  the  meetings  will  be 
posted  on  the  Internet  at  http:// 
www.ssa.gov/work/panel/  one  week 
prior  to  the  teleconference  or  can  be 
received  in  advance  electronically  or  by 
fax  upon  request. 

Cktntact  Information:  Records  are 
being  kept  of  all  Panel  proceedings  and 
will  be  available  for  public  inspection 
by  appointment  at  the  Panel  office. 
Anyone  requiring  information  regarding 
the  Panel  should  contact  the  Ticket  to 
Work  and  Work  Incentives  Advisory 
Panel  staff  by: 

•  Mail  addressed  to  Ticket  to  Work 
and  Work  Incentives  Advisory  Panel 
Staff,  Social  Security  Administration, 
400  Virginia' Avenue.  SW.,  Suite  700, 
Washington.  DC  20024; 

•  Telephone  contact  with  Kristen 
Breland  at  (202)  358-6430; 

•  Fax  at  (202) 358-6440;  or 

•  E-mail  to  TWWllAPanel@ssa.gov 

Dated:  March  3.  2003. 
Carol  Brenner, 
Designa  ted  Federal  Officer. 
[PR  Doc.  03-5530  Filed  3-7-03;  8:45  am) 
8IUJNG  COOe  4191-02-P 


OFFICE  OF  SPECIAL  COUNSEL 

Proposed  Information  Collection 
Activities;  Request  for  Comment 

agency:  Office  of  Special  Counsel. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Office  of  Special 
Counsel  (OSC),  in  accordance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  chapter  35)  and 
implementing  regulations  at  5  CFR  Part 
1320,  plans  to  request  approval  from  the 


Office  of  Management  and  Budget 
(0MB)  for  use  of  two  previously 
approved  information  collections:  (1) 
Form  OSC-11,  Complaint  of  Possible 
Prohibited  Personnel  Practice  or  Other 
Prohibited  Activity;  and  (2)  Form  OSC- 
12,  Disclosure  of  Information.  Both 
forms  to  be  submitted  include  minor 
technical  edits  previously  approved  by 
OMB;  form  OSC-11  (complaint  form) 
also  includes  revisions  to  three  consent 
statements  in  the  form.  These 
collections  of  information  are  described 
in  OSC  regulations  at  5  CFR  1800.1  and 
1800.2.  The  current  OMB  approval  for 
these  collections  of  information  expires 
on  August  31,  2003. 

Current  and  former  Federal 
employees,  employee  representatives, 
other  Federal  agencies,  and  the  general 
public  are  invited  to  comment  on  these 
information  collections.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  OSC's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  OSC's  estimate  of  the 
burden  of  the  proposed  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Comments  should  be  received  on 
or  before  May  9,  2003. 
ADDRESSES:  Kathryn  Stackhouse,  Legal 
Counsel  and  Policy  Division,  U.S.  Office 
of  Special  Counsel,  1730  M  Street.  NW, 
Suite  300.  Washington.  DC  20036-4505. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Stackhouse,  Legal  Counsel  and 
Policy  Division,  at  the  address  shown 
above;  by  telephone  at  (202)  653-8971; 
or  by  facsimile  at  (202)  653-5151.  The 
collections  of  information  to  be 
submitted  to  OMB  will  be  available  for 
review  on  OSC's  Web  site  (at  http:// 
www.osc.gov)  as  of  the  date  of  this 
notice. 

SUPPLEMENTARY  INFORMATION:  Comment 
is  requested  on  the  following  two 
collections  of  information: 

1 .  Title  of  Collection :  Complaint  of 
Possible  Prohibited  Personnel  or  Other 
Prohibited  Activity  (Agency  Form 
Number:  OSC-11;  OMB  Control  Number 
3255-0002) 

Type  of  Information  Collection: 
Approval  of  a  previously  approved 
collection  of  information  that  expires  on 
August  31,  2003.  The  proposed 
information  collection  format  includes 
changes  as  follows:  (1)  minor  technical 
edits  previously  approved  by  OMB 


since  the  last  formal  clearance  under  the 
PRA;  and  (2)  minor  revisions  to  three 
consent  statements  in  part  3  of  form 
OSC-11  (complaint  form),  to  make  the 
scope  and/or  meaning  of  the  statements 
clearer. 

Affected  public:  Current  and  former 
Federal  employees,  applicants  for 
Federal  employment,  and  their 
representatives. 

Respondent's  Obligation:  Voluntary. 

Estimated  Annual  Number  of 
Respondents:  1771. 

Frequency:  On  occasion. 

Estimated  Average  Burden  Per 
Respondent:  1.25  hours. 

Estimated  Annual  Burden:  2214 
hoiu^. 

Abstract:  The  complaint  form  is 
required  for  use  by  current  and  former 
Federal  employees  and  applicants  for 
Federal  employment,  under  5  CFR 
1800.1,  to  submit  allegations  of  possible 
prohibited  personnel  practices  or  other 
prohibited  activity  for  investigation  and 
possible  prosecution  by  OSC,  except  for 
allegations  involving  the  Hatch  Act, 
which  may  be  submitted  by  providing 
the  information  described  at  5  CFR 
1800.1.  Currently  the  complaint  form  is 
available  by  contacting  OSC  at  800- 
872-9855,  or  from  OSC's  Web  site  at 
http://www.osc.gov.  The  form  may  be 
printed  from  the  web  site,  filled  out, 
signed,  and  then  mailed  or  faxed  to 
OSC's  Complaints  Examining  Unit.  By 
October  21,  2003,  OSC  plans  to  provide 
the  capability  to  electronically  file  a 
complaint  form,  pursuant  to  the 
Government  Paperwork  Elimination  Act 
(GPEA),  Pub.  L.  105-277. 

2.  Title  of  Collection:  Disclosure  of 
Information  (Agency  Form  Number: 
OSC-12;  OMB  Control  Number  3255- 
0002). 

Type  of  Information  Collection: 
Approval  of  a  previously  approved 
collection  of  information  that  expires  on 
August  31,  2003.  The  proposed 
information  collection  format  includes 
minor  modifications  to  the  existing 
forms  made  since  the  last  formal 
'clearance  under  the  PRA. 

Affected  public:  Current  and  former 
Federal  employees,  applicants  for 
Federal  employment,  and  their 
representatives. 

Respondent's  Obligation:  Voluntary. 

Estimated  Annual  Number  of 
Respondents:  475. 

Frequency:  On  occasion. 

Estimated  Avemge  Burden  Per 
Respondent:  1  hour. 

Estimated  Annual  Burden:  475  hoiws. 

Abstract:  This  optional  whistleblower 
disclosure  form,  and  the  format 
provided  in  5  CFR  1800.2,  are  for  use  by 
ciurent  and  former  Federal  employees 
and  applicants  for  Federal  employment 
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to  di<rfose  (for  OSC  review  and  possible 
referral  to  the  agency  involved)  a 
violation  of  any  law,  rule,  or  regulation, 
gross  mismanagement,  a  gross  waste  of 
funds,  an  abuse  of  authority,  or  a 
substantial  and  specific  danger  to  public 
health  or  safety.  Currently,  this  form  is 
available  by  contacting  OSC  at  800- 
572-2249,  or  from  OSC's  Web  site  at 
http://www.osc.gov.  The  form  may  be 
printed  from  the  web  site,  filled  out, 
signed,  and  then  mailed  or  faxed  to 
OSC's  Disclosm-e  Unit.  By  October  21, 
2003,  OSC  plans  to  provide  the 
capability  to  electronically  file  a 
disclosure  form,  pursuant  to  the 
Government  Paperwork  Elimination  Act 
(GPEA),  Pub.  L.  105-277. 

Dated:  March  4,  2003. 
Timothy  Hannapel, 
Deputy  Special  Counsel. 
[PR  Doc.  03-5586  Filed  3-7-03;  8:45  am) 

BILUNG  CODE  7405-01-S  t 


the  exhibit  objects,  contact  the  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700.    - 
Washington,  DC  20547-0001. 

Dated:  February  28,  2003. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  03-5610  Filed  3-7-03;  8:45  am] 
BILUNG  COOE  4710-08-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4294] 

Culturally  Significant  Objects  imported 
for  Exiiibition  Determinations: 
"Transmitting  the  Forms  of  Divinity: 
Early  Buddhist  Art  From  Korea  and 
Japan" 

agency:  Department  of  State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Piu-suant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.},  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Transmitting  the  Forms  of  Divinity: 
Early  Buddhist  Art  from  Korea  and 
Japan,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  e5chibition  or 
display  of  the  exhibit  objects  at  the 
Japan  Society  Gallery  from  on  or  about 
April  7,  2003  until  June  22,  2003.  and 
at  possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Nevada  County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice'of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an ' 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Nevada  Coimty,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maiser  Khaled,  Chief,  District 
Operations— North,  Federal  Highway 
Administration,  California  Division,  980 
North  Street,  Suite  400,  Sacramento, 
Cahfomia  95814,  Telephone:  (916)  498- 
5020,  or  Jeffi«y  M.  Loudon,  Chief 
Environmental  Management,  M-1 
Branch,  California  Department  of 
Transportation,  District  3,  PO  Box  911, 
Marysville,  CA  95901-0911,  (530)  741- 
4598. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans),  will  prepare  an 
Environmental  Impeict  Statement  (EIS) 
for  a  proposed  upgrade  of  State  Route 
(SR)  49  in  Nevada  County,  California. 
The  proposed  project  would  construct  a 
four-lane  conventional  highway  with  a 
continuous  median/leftTturn  lane,  from 
Wolf/Combie  Road  (KP  3.5)  to  the  end 
of  the  freeway  south  of  McKnight  Way 
near  Grass  Valley  (KP  21.40).  It  is  also 
proposed  to  review  the  continuation  of 
the  freeway  section  south  to  Crestview 
Drive  (KP  20.8),  a  distance  of  ' 
approximately  0.6  km,  because  of  the 
possible  future  construction  of  an 
interchemge. 

Improvements  to  the  corridor  are 
considered  necessary  to  improve  safety, 
provide  for  existing  and  projected  traffic 
demand,  and  potentially  reduce 
operational  problems  and  accident  rates. 
'  Alternatives  under  consideration 
include  (1)  taking  no  action,  (2) 


constructing  a  four-lane  facility  that 
follows  the  existing  alignment  utilizing 
a  4.2  ra  median.  (3)  a  range  of 
alternatives  including  bicycle,  mass 
transit,  and  Transportation  Systems 
Management  alternatives  (e.g., 
congestion  pricing  and  demand 
management). 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  In  addition,  a  public 
workshop  will  be  held,  with  public 
notice  being  given  of  the  time  and 
location.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  workshop.  No 
formal  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construcfitjn.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  4.  2003- 
Maiser  Khaled, 

Chief  District  Operations — North 
Sacramento,  California. 
[FR  Doc.  03-5573  Filed  3-7-03;  8:45  am] 

BILUNO  COOE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34318] 

Union  Pacific  Railroad  Company— 
Traclcage  Rights  Exemption— Midwest 
Generation,  LLC 

Midwest  Generation,  LLC  (Midwest), 
pvu^uant  to  a  written  trackage  rights 
agreement  entered  into  between 
Midwest  and  Union  Pacific  Railroad 
Company  (UP),  has  agreed  to  grant  local 
trackage  rights  to  UP  over  Midwest's 
entire  line  of  raifroad,  approximately 
4,007  feet  long  in  Will  Coimty,  IL, 
extending  bom  Midwest's  power  plant 
in  Joliet,  IL,  to  a  connection  with  nearby 
track  owned  by  UP.' 


'  Construction  of  the  track  at  issue  (Midwest's 
entire  line)  was  authorized  by  the  Board  in  Midwest 

Continued 
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The  transaction  was  scheduled  to  be 
consummated  on  March  1,  2003.  The 
earliest  the  transaction  could  have  been 
consummated  was  February  28,  2003, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  Hied). 

The  purpose  of  the  proposed  trackage 
rights  is  to  enable  UP  to  deliver  coal  to 
Midwest's  plant  without  interchanging 
its  traffic  to  Illinois  Central  Raihoad 
Company. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34318,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 


Generation,  LLC — Exemption  From  49  U.S.C. 
10901— For  Construction  in  Will  County.  IL.  STB 
Finance  Docket  No.  34060.  et  al.,  (STB  served  Oct. 
4,  2002).  UP  indicates  that  part  of  the  construction 
for  the  proposed  trackage  rights  was  recently 
completed  and  part  will  be  constructed  in  the 
future. 


pleading  must  be  served  on  Robert  T. 
Opal.  1416  Dodge  Street,  Room  830, 
Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.  stb.  dot.gov. 

Decided:  March  3,  2003. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary.^ 

(FR  Doc.  03-5447  Filed  3-7-03;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  3,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  9,  2003  to 
be  assured  of  consideration. 


Internal  Revenue  Service  (IRS) 

•    OMB  Number:  1545-1536. 

Regulation  Project  Number:  REG- 
209823-96  Fmal. 

Type  of  Review:  Extension. 

Title:  Guidance  Regarding  Charitable 
Reminder  Trusts  and  Special  Valuation 
Rules  for  Transfers  of  Interests  in  Trusts. 

Description:  The  recordkeeping 
requirement  in  the  regulation  provides 
taxpayers  with  an  alternative  method  for 
complying  with  Congressional  intent 
regarding  charitable  remainder  trusts. 
The  recordkeeping  alternative  may  be 
less  biudensome  for  taxpayers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
150. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Estimated  Total  Recordkeeping 
Burden:  75  hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  03-5609  Filed  3-7-03;  8:45  am) 
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Corrections 
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Monday.  March  10,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  docutnent  categories 
elsewhere  in  the  Issue. 


DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 
45  CFR  Part  162 
[CMS-000»-F  and  CMS-000&-F] 
RINs  0938-AK64  and  0938-AK76 


I  Insurance  Reform: 
Modifications  to  Electronic  Data 
Transaction  Standards  and  Code  Sets 

Correction 

In  rule  dociunent  03-3876  beginning 
on  page  8381  in  the  issue  of  Thiu-sday, 
February  20,  2003,  make  the  following 
corrections: 

1.  On  page  8396,  in  the  second 
cokimn,  the  part  head  is  corrected  to 
read  as  follows:  PART  162— 
ADMINISTRATIVE  REQUIREMENTS. 


§162.1102    [Con«ct»d] 

2.  On  page  8397,  in  the  third  column, 
in  §162.1102,  paragraph  (b)  should  read, 
"For  the  period  on  and  after  October  16, 
2003". 

3.  On  page  8398,  in  the  first  column, 
in  the  same  section,  the  heading  for 
paragraph  (b)(3)  should  read,  " 
Professional  health  care  claims". 

4.  On  the  same  page,  in  the  same 
colimin,  in  the  same  section,  in 
paragraph  (b)(4),  in  the  fifth  line,  after 
"004010X096"  add  the  following  text 
"and  Addenda  to  Health  Care  Claim: 
Institutional,  Volmnes  1  and  2,  Version 
4010,  October  2002,  Washington 
^blishing  Company,  004010X096A1." 

§162.1202    [Corrected] 

5.  On  page  8398,  in  §162.1202,  in  the 
first  colimm,  paragraphs  (b)(1)" and  (2) 
should  read  be  removed. 

[FR  Doc.  C3-3876  Filed  3-7-03;  8:45  am) 
BILUNG  CODE  1S05-01-O 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3285 
[Docket  No.  FR-4812-A-01] 
RIN  2502-AH97 

Manufactured  Housing  Installation 
Program:  Standards,  Training, 
Licensing,  and  Inspection;  Advance 
Notice  of  Proposed  Rulemaking 

agency:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner.  HUD. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  requests 
comments  on  issues  related  to  the 
development  of  a  national  manufactured 
housing  installation  program.  By 
December  2005,  HUD  is  required  to 
establish  and  implement  an  installation 
program  that  includes  installation 
standards;  the  training  and  licensing  of 
manufactured  home  installers;  and 
inspection  of  the  installation  of 
manufactured  homes.  HUD's  program 
will  be  implemented  in  states  that  do 
not  have  their  own  qualifying 
installation  program. 
DATES:  Comment  Due  Date:  April  24. 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  advance  notice  of  proposed 
rulemaking  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
conmiunication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Matchneer  III, 
Administrator.  Office  of  Manufactured 
Housing  Programs,  Room  9156. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington.  DC  20410;  telephone  (202) 
708-6401  (this  is  not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  via  TTY  by  calling  the  toll-fi-ee 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 


of  1974  ("the  Act")  (42  U.S.C.  5401- 
5426)  is  intended  to  protect  the  quality, 
safety,  durability,  and  affordability  of 
manufactured  homes.  The  Act  was 
amended  in  December  2000  (title  VI. 
Pub.  L.  106-659.  114  Stat.  2997, 
approved  December  27,  2000).  in  part  to 
require  the  Secretary  to  establish  and 
implement  two  new  national 
manufactured  housing  programs,  one  for 
installation  and  one  for  dispute 
resolution. 

This  notice  requests  public  input  on 
what  HUD  should  consider  as  it 
develops  a  proposed  rule  to  establish 
the  installation  program.  When  the 
subsequent  proposed  rule  is  published, 
the  public  will  also  have  an  opportunity 
to  comment  on  the  elements  of  HUD's 
specific  proposals.  An  advance  notice  of 
proposed  rulemaking  soliciting 
comments  on  the  dispute  resolution 
program  is  being  published  separately 
in  today's  Federal  Register.  The  public 
is  invited  to  submit  comments 
separately  in  response  to  that  notice, 
and  should  refer  to  the  docket  number 
and  title  of  that  notice  in  any  such 
response. 

Installation  Program 

Section  605  of  the  Act  (42  U.S.C. 
5404)  requires  the  Secretary  to  establish 
and  implement  a  manufactured  housing 
installation  program  by  December  27, 
2005.  The  components  of  the  program 
must  include:  (1)  Installation  standards; 
(2)  the  training  and  licensing  of 
manufactured  home  installers;  and  (3) 
inspection  of  the  installation  of 
manufactured  homes.  HUD's  program 
will  be  implemented  in  any  state  that 
does  not  have  its  own  installation 
program  established  by  state  law  that 
includes  these  three  components. 
Further,  a  state's  installation  standards 
must  provide  protection  that  equals  or 
exceeds  the  protection  provided  by  the 
standards  adopted  by  HUD  for  its 
national  program. 

HUD's  installation  standards  will  be 
developed  and  established  after  it 
receives  draft  model  standards  proposed 
by  the  Manufactured  Housing 
Consensus  Committee  ("the  MHCC"). 
The  MHCC  is  an  advisory  committee 
that  was  also  established  by  the 
December  2000  amendments  to  the  Act. 
After  HUD  receives  die  MHCC  draft 
installation  standards,  HUD  will  publish 
for  public  comment  proposed  model 
installation  standards.  Because  the 
MHCC  will  first  address  the  content  of 
draft  installation  standards,  most  of  the 
questions  in  today's  advance  notice  of 
proposed  rulemaldng  focus  on  the  other 
components  of  HUD's  installation 
program.  Comments  received  that  relate 
to  the  development  of  installation 


standards  will  be  shared  with  the  MHCC 
as  it  works  to  develop  draft  installation 
standards  for  submittal  to  HUD. 

Request  for  Comments 

Commenters  are  invited  to  comment 
on  the  specific  topics  suggested  below, 
or  on  any  other  matter  or  concern 
relevant  to  the  development  of  an 
installation  program  as  described  above. 
HUD  requests  that  comments  on  the 
following  issues  reference  the  number  of 
the  issue  described,  and  that  other 
comments  be  separately  identified  in 
the  commenter's  response: 

General  Questions 

1 .  How  should  consumers  be  made 
aware  of  the  existence  of,  and  their 
rights  under,  the  installation,  licensing, 
training,  and  inspection  program? 

2.  How  will  HUD  obtain  funding  for 
its  installation,  licensing,  training,  and 
inspection  program?  Should  HUD 
charge  licensing,  training,  and 
inspection  fees  in  order  to  support  its 
installation  program?  If  so,  how  should 
fees  be  determined?  Who  will  be 
required  to  pay  the  fees? 

3.  In  situations  where  one  part  of  a 
state's  program  meets  the  Act's  required 
criteria,  but  is  deemed  insufficient  in 
another  part  (e.g..  the  state's  licensing 
program  meets  or  exceeds  the  federal 
requirements,  but  its  training  program 
lacks  certain  required  elements),  could 
there  be  a  partial  acceptance  of  that 
state's  program,  or  would  HUD's 
program  preempt  the  entire  state 
program? 

4.  How  should  state  licensing, 
training,  and  inspection  programs  be 
funded?  Should  adequate  funding  be  a 
criterion  for  HUD  approval? 

5.  Should  it  be  mandatory  for  states 
with  approved  installation  programs  to 
permit  installations  by  HUD-licensed 
installers? 

6.  Should  HUD  consider  em  approach 
that  both  certifies  installers  and 
provides  for  accreditation  of  trainers? 

7.  Are  there  ways  in  which  the 
licensing  and  training  could  be 
facilitated  through  electronic  means? 

8.  What  factors  should  the  Secretary 
consider  when  determining  whether  to 
apply  the  new  installation  requirements 
to  existing,  as  well  as  to  new,  home 
installations? 

Installation  Standards 

9.  HUD  preempts  state  and  local 
manufactured  home  construction  and 
safety  standards.  How  should  an 
installation  standard  be  differentiated 
from  a  construction  and  safety  standard, 
so  that  local,  state,  and  federal 
enforcement  personnel  will  understand 
the  scope  of  their  jurisdiction?  [i.e.,  how 
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should  "installation"  be  defined  to 
distinguish  installation  from 
"construction"?) 

10.  Should  all  Alternative 
Construction  (AC)  approvals  that  affect 
installations  be  resubmitted  to 
determine  if  AC  approval  is  still 
necessary  after  new  installation 
standards  become  effective?  Should 
HUD  expand  the  AC  process  to  permit 
deviations  from  the  new  installation 
standards? 

11.  What  should  be  the  procedure  or 
mechanism  for  determining  that  a  state's 
installation  standards  provide 
protection  that  equals  or  exceeds  the 
protection  provided  to  residents  of 
manufactured  homes  by  the  model 
installation  standards  adopted  by  HUD? 

12.  Section  605(c){3)(A){ii)  of  the  Act 
(42  U.S.C.  5404(c)(3)(A)(ii))  also  permits 
installation  standards  that  provide 
protection  that  equals  or  exceeds  the 
protection  provided  to  residents  of 
manufactured  homes  by  the  installation 
designs  and  instructions  required  to  be 
provided  by  manufacturers,  if  HUD 
determines  that  such  designs  and 
instructions  provide  protection  at  least 
equivalent  to  the  model  installation 
standards  adopted  by  HUD.  In  addition, 
section  605(a)  of  the  Act  (42  U.S.C. 
5404(a))  provides  that  design  approval 
primary  inspection  agencies  (DAPLAs) 
will  be  required  to  approve  all 
manufacturer  designs  and  instructions, 
but  only  if  they  provide  equal  or  greater 
protection  than  the  protection  provided 
by  the  model  standards.  What  should  be 
the  procedure  or  mechanism  for  a 
determination  by  HUD  that  a 
manufacturer's  installation  designs  and 
instructions  for  .any  home  it  produces 
meets  the  level  of  protection  provided 
by  the  model  standards? 

13.  What  factors  should  HUD  take 
into  consideration  when  reviewing 
proprietary  installation  systems  under 
the  new  installation  standards? 

Licensing  Installers 

14.  As  stated  earlier,  HUD's  program 
will  be  implemented  in  each  state  that 
does  not  have  its  own  qualified 
installation  program.  How  should  HUD 
determine  whether  a  state  licensing 
program  is  a  bona  fide  program  that 
meets  the  requirements  of  the  Act? 

15.  How  much  experience  installing 
manufactured  homes  should  installers 
have  before  becoming  eligible  for 
installation  licenses?  Should  HUD,  as 
do  many  states,  establish  a  minimum 
age  for  installers? 

16.  Some  state  programs  allow 
unlicensed  personnel  working  under 
licensed  installers  to  perform 
installations,  as  long  as  the  imlicensed 
personnel  are  working  under  the 


licensed  installers'  direct  supervision. 
Other  states  require  everyone  who 
performs  installation  work  to  obtain  a 
license..  Should  HUD  require  all 
individuals  who  perform  installations  to 
obtain  a  license  or  should  HUD  allow 
unlicensed  individuals  to  perform 
installation  work  as  long  as  they  work 
under  the  direction  of  licensed 
installers? 

17.  Some  states  provide  different 
levels  of  licensing.  For  example.  Level 
One  would  allow  licensees  to  level 
ground  and  place  piers  to  support  a 
manufactured  home;  Level  Two  would 
additionally  permit  licensees  to  make 
structural  repairs,  alterations,  and 
modifications;  Level  Three  holders 
would  be  allowed  to  perform  the 
functions  included  in  Levels  One  and 
Two  plus  service  and  repair  natural  gas 
piping  and  appliances,  change  and 
adjust  orifices,  and  service  and  repair 
plumbing  and  electrical  systems. 
ShoiUd  HUD  adopt  a  multilevel 
licensing  system?  Or  should  HUD 
develop  one  general  license  under 
which  licensees  may  perform  any  or  all 
of  these  functions? 

18.  For  what  amount  of  time  should 
licenses  be  valid?  Should  all  licenses 
expire  on  a  specific  day,  e.g.,  the  last 
day  of  the  month,  no  matter  when  they 
were  obtained? 

19.  Should  HUD  grant  temporary 
licenses  to  installers  while  they  await 
licensing?  If  so,  for  how  long  should 
temporary  licensing  be  valid?  What 
restrictions  should  be  placed  on  the 
scope  of  a  temporary  license? 

20.  How  much  insurance  coverage 
should  HUD  require  installers  to 
maintain?  What  should  that  insurance 
cover? 

21.  Should  HUD  require  licensees  to 
be  bonded,  as  well  as  insured?  If  so, 
what  would  be  a  reasonable  amount  of 
security? 

22.  Should  HUD  use  contractors  to 
perform  licensing  functions?  If  so,  what 
qualifications  in  terms  of  background  or 
experience  should  outside  contractors 
have? 

23.  What  should  be  the  procedures 
and  the  grounds  for  revoking, 
suspending,  or  denying  licenses? 

24.  Should  HUD  differentiate  in  the 
installation  regulations  between 
independent  installers  and 
manufacturers  that  perform  their  own 
installations? 

Training  Installers 

25.  As  stated  earlier,  HUD's  program 
will  be  implemented  in  each  state  that 
does  not  have  its  ovra  qualified 
installation  program.  How  should  HUD 
determine  whether  a  state  training 


program  is  a  bona  fide  program  that 
meets  the  requirements  of  the  Act? 

26.  In  the  event  that  HUD  decides  that 
installers  may  utilize  unlicensed 
installers  working  imder  the  licensed 
installers'  supervision,  should  HUD 
require  that  die  imlicensed  workers 
receive  training  before  being  allowed  to 
perform  installations?  If  so,  how  much 
training  should  HUD  require  that  they 
take? 

27.  What  procediu«s  shoiUd  HUD 
establish  for  approving  organizations 
that  provide  training  or  continuing 
education?  Under  what  circumstances 
should  HUD  deny  or  withdraw  approval 
of  courses  or  their  sponsors? 

28.  For  what  length  of  time  should 
HUD's  approval  of  courses  and  trainers 
be  valid?  What  process  should  HUD 
implement  for  the  renewal  of  course  and 
trainer  approval? 

29.  How  many  hours  of  training 
shoiUd  HUD  require  in  order  for  an 
individual  or  installation  company  to 
obtain  a  license?  Should  installers  also 
take  an  examination  as  a  condition  of 
obtaining  licenses?  Should  HUD  require 
continuing  education  in  order  for 
installers  to  maintain  or  renew  their 
licenses?  If  so,  how  many  hours? 

30.  What  would  be  the  recommended 
content,  duration,  and  organization  of 
training  and  continuing  education 
courses  that  contribute  to  the  general 
competence  of  installers? 

31.  Should  HUD  use  contractors  to 
perform  training  functions?  If  so,  what 
qualifications  in  terms  of  background  or 
experience  should  contractors  have? 

32.  Should  HUD  approve  training 
programs  sponsored  by  manufactured 
home  manufacturers,  retailers, 
installers,  and  other  firms  in  the 
manufactured  housing  industry?  If  so, 
what  process  and  criteria  should  HUD 
use  in  order  to  approve  their  programs? 

Inspection  of  Installation 

33.  Should  the  installation  of  every 
new  and  used  manufactured  home  be 
inspected?  If  not,  what  process  should 
HUD  use  in  order  to  determine  which 
installations  should  be  inspected?  What 
should  be  the  scope  of  an  inspection? 

34.  Who  would  be  responsiole  for 
arranging  for  a  required  inspection  of 
the  installation?  When  and  how  would 
the  purchaser  be  notified  of  the 
requirements  for  an  inspection  of  the 
installation? 

35.  Can  a  purchaser  waive  the  right  to 
an  inspection  of  the  installation,  given 
that  the  statute  provides  that  "rights 
afforded  manufactured  home  purchasers 

*  *   *  may  not  he  waived,  and  any 
provision  of  a  contract  or  agreement 

*  *  *  to  the  contrary  shall  be  void"? 
(Section  622;  42  U.S.C.  5421.) 
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36.  Who  would  be  qualified  to 
perform  installation  inspections?  Are 
there  any  potential  conflicts  of  interest 
or  similar  concerns  that  should 
disqualify  any  person  or  entity  from 
performing  installation  inspections?  If 
so,  please  explain. 

37.  What  standards  and  qualifications 
should  HUD  require  installation 
inspectors  to  meet?  How  many  years  of 
experience  should  they  have  in  order  to 
perform  inspections? 

38.  What  should  be  the  result  of  a 
failure  to  pass  the  inspection  of  an 
installation?  How  should  the 
consumer's  interest  in  purchasing  an 
acceptable  home  for  timely  placement 
on  site  be  assured?  Should  retailers  be 
required  to  disclose  clearly  any  limits 


on  their  responsibility  for  proper 
installation?  If  so,  how? 

39.  In  the  event  that  an  installation 
has  been  improperly  performed,  should 
HUD  require  the  original  installer  to 
perform  the  necessary  corrective  work? 
If  so,  within  what  amount  of  time 
should  the  corrections  need  to  be 
completed?  Within  how  many  days  of 
the  correction  work  should  the 
installation  be  reinspected? 

40.  How  will  HUD  ensure  that  a  home 
has  been  installed  in  accordance  with 
the  installation  standards?  Should  self- 
cejrtification  and  attachment  of  a 
certifying  label  by  an  installer  be 
required?  If  so,  should  certification 
labels  indicate  whether  the  installation 


was  performed  in  accordance  with 
federal  or  state  requirements? 

41.  Should  there  be  increased 
performance  reviews  of  an  installer  who 
has  a  history  of  installations  that  do  not 
meet  minimum  requirements  of  the 
installation  program? 

42.  Should  a  homeowner  be  allowed 
to  install  his  or  her  own  home?  If  ^o, 
what  requirements  should  apply? 

Authority:  42  U.S.C.  3535(d),  5404,  and 
5424. 

Dated:  March  3.  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  03-5646  Filed  3-5-03;  3:35  pm) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3286 
[Docket  No.  FR-481 3-A-01] 
RIN  2502-AH98 

Manufactured  Housing  Dispute 
Resolution  Program;  Advance  Notice 
of  Proposed  Rulenuiking 

agency:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  dociunent  requests 
comments  on  issues  related  to  the 
development  of  the  manufactured 
housing  dispute  resolution  program. 
Under  the  Manufactured  Housing 
Improvement  Act,  HUD  is  required  to 
establish  a  program  for  the  timely 
resolution  of  disputes  among 
manufacturers,  retailers,  and  installers 
of  manufactured  homes  regarding 
responsibility  for  defects  in 
manufactured  homes;  and  the  issuance 
of  appropriate  orders  for  the  correction 
or  repair  of  defects  in  manufactured 
homes. 

DATES:  Comment  Due  Date:  April  24, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  advance  notice  of  proposed 
rulemaking  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  comments  are  not  accepted.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  between  7:30  am  and  5:30 
pm  weekdays  at  the  above  referenced 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Matchneer  III, 
Administrator,  Office  of  Manidacttired 
Housing  F*rograms,  Room  9156, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  204ia;  telephone  (202) 
708-6401  (this  is  not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPlfMENTARY  INFORMATION: 

Background 

The  National  Manubctured  Housing 
Construction  and  Safety  Standards  Act 


of  1974  (the  Act)  (42  U.S.C.  5401-5426) 
is  intended  to  protect  the  quality,  safety, 
durability,  and  aHordability  of 
manufactured  homes.  The  Act  was 
amended  on  December  27,  2000,  by 
Public  Law  106-569,  in  part  to  require 
the  Secretary  to  establish  and 
implement  two  new  national 
manufactured  housing  programs,  one  for 
installation  and  one  for  dispute 
resolution. 

This  notice  requests  public  input  on 
what  HUD  should  consider  as  it 
develops  a  proposed  rule  to  establish 
the  dispute  resolution  program.  When 
the  subsequent  proposed  rule  is 
published,  the  public  will  also  have  an 
opportunity  to  comment  on  the 
elements  of  HUD's  specific  proposals. 
An  advance  notice  of  proposed 
rulemaking  soliciting  comments  on  the 
installation  program  is  being  published 
separately  in  today's  Federal  Register. 
The  public  is  invited  to  submit 
comments  separately  in  response  to  that 
notice,  and  should  refer  to  die  docket 
number  and  title  of  that  notice  in  any 
such  response. 

Dispute  Resolution  Program 

Section  623(c)(12)  of  the  Act  (42 
U.S.C.  5422(c)(12))  provides  for  "a 
dispute  resolution  program  for  the 
timely  resolution  of  disputes  between 
manufacturers,  retailers,  and  installers 
of  manufactured  homes  regarding 
responsibility,  and  for  the  issuance  of 
appropriate  orders,  for  the  correction  or 
repair  of  defects  in  manufactured  homes 
that  are  reported  during  the  1-year 
period  begiiming  on  the  date  of 
installation."  Any  states  submitting  a 
state  plan  after  December  26,  2005,  must 
provide  for  such  a  dispute  resolution 
program  as  part  of  the  state  plan. 
Additionally,  section  623(g)  of  the  Act 
(42  U.S.C.  5422  (g))  calls  for  HUD  to 
implement,  beginning  in  December 
2005,  a  dispute  resolution  program  that 
meets  the  above  requirements  in  any 
state  that  does  not  establish  a  program 
that  complies  with  the  Act. 

Dispute  Resolution  Background 

In  preparation  for  designing  its 
dispute  resolution  program,  HUD  has 
examined  manufactiu«d  housing 
dispute  resolution  programs  established 
in  various  states.  HIA)  has  also 
examined  a  wide  variety  of  dispute 
resolution  models.  A  brief  description  of 
a  few  of  the  models  examined  follows 
below: 

1.  Arbitration — An  adjudicative 
process  in  which  a  decisionmaker  or  a 
panel  of  decisionmakers  makes  a  ruling 
after  hearing  argiunents.  In  this  process, 
the  parties  are  usually  represented  by 
attorneys. 


2.  Mediation — A  process  that  uses  a 
neutral,  or  mediator,  to  facilitate 
discussion  between  the  disputing 
parties.  The  primary  goal  of  mediation 
is  to  have  the  parties  reach  a  mutually 
agreeable  solution  to  their  dispute.  The 
mediator  acts  as  a  guide  through  the 
process  and  helps  the  parties  focus  on 
the  issues,  but  has  no  final 
decisionmaking  authority. 

3.  Mediation- Arbitration  (Med-Arb) — 
A  process  that  combines  elements  of 
mediation  and  arbitration.  In  this 
process,  the  parties  attempt  to  reach 
resolution  through  mediation.  However, 
if  mediation  fails,  the  parties  must 
submit  the  remaining  issues  to 
arbitration. 

4.  Mediation-then-Arbitration  (Med- 
then-Arb) — A  process  similar  to  Med- 
Arb,  however,  in  this  process  a  different 
neutral  party  is  used  during  the 
mediation  and  arbitration  phases. 

5.  Neutral  Evaluation — A  process  that 
allows  a  neutral  to  assess  the  merits  of 
a  case  and  recommend  setdement 
options. 

6.  Minitrial — A  process  designed  for 
business  disputes.  In  a  minitrial, 
attorneys  argue  their  clients'  cases 
before  a  panel  of  business  officials  from 
the  respective  organizations  involved  in 
the  disputes.  The  business  officials  must 
have  settlement  authority  so  that  they 
can  negotiate  a  settlement  after  the  case 
presentations. 

7.  Negotiation — A  process  by  which 
parties  work  out  an  agreement  without 
any  third  party  intervention. 

Request  for  Comments 

There  are  a  number  of  issues  that  %rise 
in  connection  with  the  creation  and 
implementation  of  the  mandated  federal 
and  state  dispute  resolution  programs. 
The  purpose  of  this  Advance  Notice 
Proposed  Rulemaking  is  to  allow  HUD 
to  gather  ideas  concerning  how  the 
federal  dispute  resolution  program 
should  be  structtued  and  how  HUD 
should  approve  the  state  programs  for 
operation.  Even  though  HUD  requests 
comments  and  suggestions  on  all  issues 
related  to  the  establishment  and 
creation  of  the  federal  and  state  dispute 
resolution  programs,  the  following 
issues  are  of  particidar  interest: 

State  Program  Standards 

1 .  What  process  should  be  used  to 
determine  whether  the  proposed  state 
programs  meet  the  Act's  requirements? 
Is  proof  of  adequate  funding  of  a  state's 
program  necessary  for  approval? 

2.  How  will  the  state  programs  be 
funded?  Is  there  a  difference  for  funding 
purposes  between  a  dispute  resolution 
program  that  is  a  part  of  an  approved 
state  plan  and  a  program  that  is  not? 
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Can  accepted  states  establish  additional 
fees  to  cover  the  cost  of  their  programs? 

3.  What  type  of  oversight  should  HUD 
exercise  over  the  state  programs  to 
ensiu^  that  the  programs  continue  to 
meet  statutory  requirements?  Should 
HUD  conduct  periodic  reviews  of  the 
state  programs  to  ensure  that  their 
programs  still  meet  the  Act's  standards? 
If  so,  how  often? 

4.  If  HUD  deterpiines  that  state 
programs  meet  statutory  requirements, 
how  long  shoidd  that  determination  be 
in  effect?  How  should  HUD  provide 
notice  that  a  state's  program  will  be 
acceptable  and  HUD's  program  will  not 
be  used  in  the  state? 

Federal  Program  Structure 

5.  What  type  of  dispute  resolution 
program  should  be  instituted  in  order  to 
achieve  the  Act's  goal  of  protecting  the 
quality,  dxuBbility,  safety,  and 
affordability  of  manufactured  homes? 
Should  HUD  model  its  program  after 
one  of  the  widely  recognized  dispute 
resolution  programs  e.g.  arbitration, 
mediation,  a  hybrid  of  the  two,  or  some 
other  method?  Please  articulate  yoxu 

■  reasons. 

6.  Should  HUD's  dispute  resolution  ^ 
program  be  modeled  after  a  preexisting 
state  run  dispute  resolution  program?  If 
so,  identify  die  state  model  that  should 
be  followed  and  indicate  the  reasons 
why.  What  changes  would  be  needed  to 
make  the  state  program  fully  compliant 
with  the  purposes  and  requirements  of 
the  Act? 

7.  Should  HUD  incorporate  an 
adversarial  component  (e.g.,  parties  are 
represented  by  attorneys)  into  its 
dispute  resolution  program? 

Federal  Program  Complaint  Process 

8.  Who  should  be  permitted  to  lodge 
a  complaint?  Who  are  the  parties 
eligible  to  participate  in  the  dispute 
resolution  process?  How  can  a  ' 
consumer  initiate  the  dispute  resolution 
process?  Who  should  incur  the  costs 
associated  with  filing  and  addressing  a 
complaint?  How  should  the  dispute 
resolution  initiation  process  be 
structured?  What  type  of  information 
and  documentation  should  the 
complainant  provide  in  order  to  initiate 
an  action? 

9.  Should  HUD  involve  consumers  in 
a  process  that  involves  manufacturers, 
retailers,  and  installers? 

10.  Should  time  limits  be  established 
for  presenting  evidence  or  reaching  a 
decision  or  resolution?  If  so,  how  long? 

11.  Should  the  decisionmaker  or  any 
other  authority  be  permitted  to  dismiss 
a  complaint  if  it  is  deemed  not  credible, 
or  frivolous?  What  criteria  or  filtering 


process  should  be  established  to 
eliminate  complaints  that  lack  merit? 

12.  Once  a  complaint  has  been 
reported,  what  process  should  be  used 
if  a  complainant  elects  to  withdraw  the 
complaint?  If  the  complainant 
withdraws  the  complaint,  may  the 
decisionmaker  still  issue  a  corrective 
order? 

13.  How  will  the  parties  be  notified 
that  a  complaint  has  been  reported 
(such  as  by  registered  letter,  etc.)?  How 
much  advance  notice  will  be  given  to 
the  parties  before  they  must  appear 
before  the  decisionmaker?  What  kinds 
of  information  should  HUD  provide  to 
the  parties  in  a  notice? 

14.  Should  any  persons, 
decisionmakers,  or  HUD  be  permitted  to 
join  together  several  complaints 
involving  common  issues? 

Federal  Program  Mechanics 

15.  Shoidd  the  decisionmaker's 
corrective  orders  be  final  or  should 
there  be  an  appellate  process?  If  there  is 
an  appellate  process,  how  should  it  be 
structvued? 

16.  If  one  party  does  not  wish  to 
participate  in  the  resolution  of  a  dispute 
throu^  the  program,  should  there  be  a 
default  decision?  If  so,  is  there  a  peed 
to  provide  protections  against  nuisance 
filings? 

17.  Should  the  decisionmaker  be 
required  to  have  knowledge  of  the 
manufactured  housing  industry?  How 
much  experience,  if  any,  shoidd  the 
decisionmaker  be  required  to  have  and 
what  type?  ff  the  decisionmaker  is 
required  to  have  experience,  how  wUl 
this  experience  be  measxu^d?  If  no  prior 
industry  experience  is  necessary,  should 
the  decisionmaker  be  given  training 
related  to  the  industry?  If  yes,  who 
should  provide  the  training  and  how 
should  it  be  funded? 

18.  Under  what  circumstances  and  - 
how  should  a  decisionmaker  be 
removed  bom  a  case? 

19.  Who  should  be  approved  to  serve 
as  a  decisionmaker?  Should  anyone  be 
disqualified  from  serving  as  a 
decisionmarker  based  on  confficts  of 
interest  or  other  concerns?  Should 
complaints  and  corrective  orders  be 
made  public? 

Federal  Program  Evidence  Standards 

20.  What  kinds  of  evidence  should  be 
accepted  during  the  dispute  resolution 
process?  Should  the  presentation  of 
evidence  be  conducted  via  oral 
testimony  or  in  writing?  ff  evidence  is 
presented  in  writing,  should  there  still 
be  an  opportunity  for  oral  testimony?  If 
there  is  an  oral  hearing,  how  much  time 
should  each  party  be  given  to  present  its 


evidence?  Should  cross-examination  be 
permitted  if  there  is  an  oral  hearing? 

21.  Should  the  decisionmaker  be 
permitted  to  conduct  outside 
investigations  or  be  limited  to  the 
specific  facts  of  the  complaint?  Should 
the  decisionmaker  be  permitted  to 
consider  extraneous  information,  such 
as  the  past  behaviors  of  the  parties? 
Should  the  decisionmaker  be  permitted 
to  conduct  on-site  visits? 

22.  Should  the  decisionmaker  have 
the  authority  to  compel  testimony? 

23.  Should  the  contents  of  the  hearing 
be  recorded  or  transcribed?  If  so,  who 
should  be  responsible  for  verifying  the 
accuracy  of  the  records  or  transcripts? 
Who  should  inciu  the  cost  of  reporting 
and/or  transcription?  Where  should  the 
records  frt)m  a  proceeding  be  kept?  If 
there  is  a  record-retention  requirement, 
how  long  should  the  records  be 
maintained? 

Defiects 

24.  What  types  of  events  constitute 
the  reporting  of  a  defect  within  the  1- 
year  period  for  initiating  a  dispute 
resolution  process? 

25.  What  will  define  the  date  of 
installation  as  prescribed  by  the  Act? 
Should  there  be  any  limit  on  the  kinds 
of  defects  subject  to  resolution  through 
such  procedure? 

26.  What  should  the  decisionmaker 
do  if  she  or  he  deems  a  situation  is 
likely  to  cause  inuninent  peril  to  the 
public  health,  safety,  or  weffare?  Should 
the  decisionmaker  be  permitted  to  issue 
an  interim  order  to  provide  temporary 
relief  pending  a  final  decision?  Should 
the  decisionmaker  be  required  to  report 
the  defect  immediately  to  HUD? 

Federal  Program  Corrective  Action 
Process 

27.  How  long  will  a  party  subject  to 
an  order  have  to  take  corrective 
measures?  Should  the  decisionmaker 
have  the  authority  to  grant  additional 
time  to  make  corrections? 

28.  Who  should  determine  whether 
the  corrections  are  acceptable?  If  the 
decisionmaker  has  to  conduct  a  final 
review  to  ensure  that  the  corrections 
have  been  made,  which  party  should 
inciu  the  cost?  Should  the 
decisionmaker  notify  the  parties  after 
corrections  have  been  found  to  be 
acceptable? 

29.  What  should  the  penalty  be  if  a 
party  fails  to  comply  with  a  corrective 
order? 

30.  What  should  be  the  scope  of  the 
corrective  orders?  Should  a  corrective 
order  be  limited  to  the  affected  home? 
Should  parties  be  allowed  to  make 
collections  to  a  home  involved  in  a 
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dispute  before  the  decisionmaker  issues 
an  order? 

General  Questions 

31.  How  should  consumers  be  made 
aware  of  the  existence  of  the  federal  and 
state  programs  (e.g.,  by  use  of  consumer 
manuals,  posting  a  notice  in  each  home, 
etc.)? 


32.  Are  consumers  and  other  parties 
limited  in  the  types  of  disputes  that  can 
be  raised?  If  so,  how  are  they  limited? 

33.  Should  contractors  be  used  to 
assist  HUD  in  carrying  out  its  new 
responsibilities  for  dispute  resolution 
under  the  Manufactured  Housing 
Improvement  Act? 


Authority:  42  U.S.C.  3535(d).  5422,  and 
5424. 

Dated:  February  25,  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[FR  Doc.  03-5647  Filed  3-5-03;  3:35  pm] 
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Tide  3— 

The  President 


Presidential  Documents 


Executive  Order  13288  of  March  6,  2003 

Blocking  Property  of  Persons  Undermining  Democratic 
Processes  or  Institutions  in  Zimbabwe 


By  the  authority  vested  in  me  as  Presidejit  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  hitemational  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.)  (lEEPA).  the  National  Emer- 
gencies Act  (50  U.S.C.  1601  et  seq.),  and  section  301  of  title  3,  United 
States  Code, 

I,  GEORGE  W.  BUSH,  President  of  the  United  States  of  America,  have 
determined  that  the  actions  and  policies  of  certain  members  of  the  Govern- 
ment of  Zimbabwe  and  other  persons  to  undermine  Zimbabwe's  democratic 
processes  or  institutions,  contributing  to  the  deliberate  breakdown  in  the 
rule  of  law  in  Zimbabwe,  to  politically  motivated  violence  and  intimidation 
in  that  country,  and  to  political  and  economic  instability  in  the  southern 
African  region,  constitute  an  unusual  and  extraordinary  threat  to  the  foreign 
policy  of  the  United  States,  and.  I  hereby  declare  a  national  emergency 
to  deal  with  that  threat. 

i  hereby  order: 

Section  1.  Except  to  the  extent  provided  in  section  203(b)  of  lEEPA  (50 
U.S.C.  1702(b)),  and  in  regulations,  orders,  directives,  or  licenses  that  may 
be  issued  pursuant  to  this  order,  emd  notwithstanding  any  contract  entered 
into  or  any  license  or  permit  granted  prior  to  the  effective  date  of  this 
order,  all  property  and  interests  in  property  of  the  following  persons  that 
are  in  the  United  States,  that  hereafter  come  within  the  United  States, 
or  that  are  or  hereafter  come  within  the  possession  or  control  of  United 
States  persons,  including  their  overseas  branches,  are  blocked  and  may 
not  be  transferred,  paid,  exported,  withdrawn,  or  otherwise  dealt  in: 
•     (a)  the  persons  listed  in  the  Aimex  to  this  order;  and 

(b)  any  person  determined  by  the  Secretary  of  the  Treasury,  in  consultation 
with  the  Secretary  of  State,  to  be  owned  or  controlled  by,  or  acting  or 
purporting  to  act  directly  or  indirectly  for  or  on  behalf  of,  any  of  the 
persons  listed  in  the  Annex  to  this  order. 

Sec.  2.  (a)  Any  transaction  or  dealing  by  a  United  States  person  or  within 
the  United  States  in  property  or  interests  in  property  blocked  pursuant 
to  this  order  is  prohibited,  including  but  not  limited  to  the  making  or 
receiving  of  any  contribution  of  funds,  goods,  or  services  to  or  for  the 
benefit  of  any  person  listed  in  the  Annex  to  this  order  or  who  is  the 
subject  of  a  determination  imder  subsection  1(b)  of  this  order. 

(b)  Any  transaction  by  a  United  States  person  or  within  the  United  States 
that  evades  or  avoids,  has  the  purpose  of  evading  or  avoiding,  or  attempts 
to  violate  any  of  the  prohibitions  set  forth  in  this  order  is   prohibited. 

(c)  Any  conspiracy  formed  to  violate  the  prohibitions  set  forth  in  this 
order  is  prohibited. 

Sec.  3.  For  the  pmposes  of  this  order:  • 

(a)  The  term  "person"  means  an  individual  or  entity; 

(b)  The  term  "entity"  means  a  partnership,  association,  trust,  joint  venture, 
corporation,  group,  subgroup,  or  other  organization;  and 

(c)  The  term  "United  States  person"  means  any  United  States  citizen, 
permanent  resident  alien,  entity  organized  imder  the  laws  of  the  United 
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States  or  any  jurisdiction  within  the  United  States  (including  foreign 
branches),  or  any  person  in  the  United  States. 

Sec.  4.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  me  by  lEEPA, 
as  may  be  necessary  to  carry  out  the  purposes  of  this  order.  The  Secretary 
of  the  Treasury  may  redelegate  any  of  these  functions  to  other  officers 
and  agencies  of  the  United  States  Government.  All  agencies  of  the  United 
States  Government  are  hereby  directed  to  take  all  appropriate  measures 
within  their  authority  to  carry  out  the  provisions  of  this  order. 

Sec.  5.  This  order  is  not  intended  to  create,  nor  does  it  create,  any  right, 
benefit,  or  privilege,  substantive  or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its  agencies,,  officers,  employees,  or  any 
other  person. 

Sec.  6.  (a)  This  order  is  effective  at  12:01  eastern  standard  time  on  March 
7,  2003;  and 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
March  6,  2003. 


ANNEX 

1.  Robert  Gabriel  MUGABE  [President  of  Zimbabwe,  bom  21  Feb.  1924] 

2.  Flora  BUKA  [Minister  of  State  for  Land  Reform,  bom  25   Feb.   1968] 

3.  George  CHARAMBA  [Permanent  Secretary,  Ministry  of  Information,  bom 
4  Apr.  1963] 

4.  Fortune  CHARUMBIRA  [Deputy  Minister  for  Local  Govenunent,  Public 
Works,  and  National  Housing,  bom  10  Jvme  1962] 

5.  Aeneas  CHIGWEDERE  [Minister  of  Education,  Sports  and  Culture,  bom 
25  Nov.  1939] 

6.  Augustine  CHIHURI  [Police  Conmiissioner,  bom  10  Mar.  1953] 

7.  Enos  CHIKOWORE  [Politburo  Secretary  for  Land  and  Resettlement,  bom 
17  July  1942] 

8.  Patrick  CHINAMASA  [Minister  of  Justice,  bora  25  Jan.  1947] 

9.  Edward  CHINDORI-CHININGA  [Minister  of  Mines,  bom  14  Mar.  1955] 

10.  Constantine  CHIWENGA  [Lt.  Gen.,  Commander  of  the  Army,  bom  25 
Aug.  1956] 

11.  Willard  CHIWEWE  [Senior  Secretary,  Ministry  of  Foreign  Affairs,  bom 
19  Mar.  1949] 

12.  Ignatius  CHOMBO  [Minister  of  Local  Government,  bom  1  Aug.  1952] 

13.  Dumiso  DABENGWA  [Politburo  Senior  Conunittee  Member,  bom  6  I5ec. 
1939] 

14.  Nicholas  GOCHE  [Minister  of  State  for  National  Security,  bom  1  Aug. 
1946] 

15.  Rugare  GUMBO  [Deputy  Minister  for  Home  Affeirs,  bom  8  Mar.  1940] 

16.  Richard  HOVE  [Politburo  Secretary  for  Economic  Affairs,  bom  23  Sept. 
1939] 

17.  David  KARIMANZIRA  [Politburo  Secretary  for  Finance,  bom  25  May 
1947] 

18.  Saviour  KASUKUWERE  [Deputy-Secretary  for  Youth  Affairs,  bom  23 
Oct.  1970] 

19.  Christopher  KURUNERI  [Deputy  Minister,  Finance  and  Economic  Devel- 
opment, bom  4  Apr.  1949]  - 

20.  Thenjiwe  LESABE  [Politburo  Secretary  for  Women's  Affairs,  bom  5 
Jan.  1933] 

21.  Jaison  MACHAYA  [Deputy  Minister  for  Mines  and  Mining  Development, 
bom  13  June  1952] 

22.  Joseph  MADE  [Minister  of  Agricuhure,  bom  21  Nov.  1954] 

23.  Edna  MADZONGWE  [Deputy-Secretary  for  Production  and  Labor,  bom 
11  July  1943] 

24.  Shuvai  MAHOFA  [Deputy  Minister  for  Youth  Development,  Gender  and 
Eimployment  Creation,  born  4  Apr.  1941] 

25.  Joshua  MALINGA  [Deputy-Secretary  for  Disabled  and  Disadvantaged, 
bom  28  Apr.  1944] ' 

26.  Paul  MANGWANA  [Minister  of  State  for  State  Enterprises  and  Parastatals, 
bom  10  Aug.  1961] 

27.  Witness  MANGWENDE  [Minister  of  Transport  and  Communications, 
bom  15  Aug.  1946] 

28.  Elliot  MANYIKA  [Minister  of  Youth  Development,  bom  30  July  1955] 

29.  Kenneth  MANYONDA  ^Deputy  Minister  for  Industry  and  International 
Trade,  bom  10  Aug.  1934] 
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30.  Reuben  MARUMAHOKO  [Deputy  Minister  for  Energy  and  Power  Develop- 
ment, bom  4  Apr.  1948] 

31.  Angeline  MASUKU  [Politburo  Secretary  for  Disabled  and  Disadvantaged 
Person's  Welfare,  born  14  Oct.  1936] 

32.  Sithokozile  MATHUTHU  [Deputy-Secretary  for  Transport  and  Social 
Welfare] 

33.  Amos  Bernard  Muvenga  MHDZI  [Minister  for  Energy  and  Development, 
born  4  July  1952] 

34.  Emmerson  MNANGAGWA  [Parliamentary  Speaker,  bom  15  Sept.  1946] 

35.  Kembo  MOHADI  [Minister  of  Home  Affairs,  bom  15  Nov.  1949] 

36.  Swithun  MOMBESHORA  [Minister  of  Higher  Education,  bom  20  Aug. 
1945] 

37.  Jonathan  MOYO  [Minister  of  Information,  bom  12  Jan.  1957] 

38.  July  MOYO  [Minister  of  Public  Service,  Labor  and  Social  Welfare,  bom 
7  May  1950] 

39.  Simon  Khaya  MOYO  [Deputy-Secretary  for  Legal  Affairs,  bom  1945] 

40.  Obert  MPOFU  [Deputy-Secretary  for  National  Security,  bom  12  Oct. 
1951] 

41.  Joseph  MSIKA  [Vice  President,  born  6  Dec.  1923] 

42.  Olivia  MUCHENA  [Minister  of  State  for  Science  and  Technology  Develop- 
ment, bom  18  Aug.  1946] 

43.  Opah  MUCHINGURI  [Politburo  Secretary  for  Gender  and  Culture,  bom 
14  Dec.  1958] 

44.  Stan  MUDENGE  [Minister  of  Foreign  Affairs,  bom  17  Dec.  1948] 

45.  Grace  MUGABE  [bom  23  July  1965] 

46.  Sabina  MUGABE  [Politburo  Senior  Committee  Member,  bom  14  Oct. 
1934] 

47.  Joyce  MUJURU  [Minister  of  Rural  Resources  and  Water,  bom  15  Apr. 
1955] 

48.  Solomon  MUJURU  [Politburo  Senior  Committee  Member,  bom  1  May 
1949] 

49.  Samuel  MUMBENGEGWI  [Minister  of  Industry  and  hiternational  Trade, 
born  20  July  1945] 

50.  Herbert  MURERWA  [Minister  of  Finance,  bora  31  July  1941] 

51.  Christopher  MUSHOHWE  [Deputy  Minister,  Transport  and  Communica- 
tions, bom  6  Feb.  1954] 

52.  Didymus  MUTASA  [Politburo  Secretary  for  Extemal  Relations,  bom 
27  July  1935] 

53.  Kenneth  MUTIWEKUZIVA  [Deputy  Minister  for  Small  and  Medium  Enter- 
prise Development,  bom  27  May  1948] 

54.  Simon  Vengesai  MUZENDA  [Vice  President,  bom  28  Oct.  1922] 

55.  Tsitsi  MUZENDA  [Politbiu-o  Senior  Committee  Member,  born  28  Aug. 
1922] 

56.  Elisha  MUZONZINI  [Director  of  the  Central  Intelligence  Organization, 
born  24  June  1957] 

57.  Abedinico  NCUBE  [Deputy  Minister,  Foreign  Affairs,  bom  13  March 
1954] 

58.  Naison  NDLOVU  [Politburo  Secretary  for  Production  and  Labor,  bom 
22  Oct.  1930] 

59.  Sikhanyiso  NDLOVU  [Deputy-Secretary  for  Commissariat,  born  20  Sept. 
1949] 
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60.  Francis  NHEMA  [Minister  of  Environment  and  Tourism,  bom  17  Apr. 
1959] 

61.  John  NKOMO  [Minister  of  State  for  Special  Affairs,  bom  22  Aug.  1934] 

62.  Stephen  NKOMO  [Politburo  Senior  Committee  Member,  bom  3  Oct. 
1926] 

63.  Sithembiso  NYONI  [Minister  of  Small  and  Medium  Enterprises  Develop- 
ment, born  20  Sept.  1949]  , 

64.  David  PARIRENYATWA  [Minister  of  Health  and  Child  Welfare,  bom 

2  Aug.  1950] 

65.  Selina  POTE  [Deputy-Secretary  for  Gender  and  Culture] 

66.  Tinos  RUSERE  [Deputy  Minister  for  Rural  Resom-ces  and  Water  Develop- 
ment, born  10  May  1945] 

67.  Stanley  SAKUPWANYA  [Deputy-Secretary  for  Health  and  Child  Welfare] 

68.  Sidney  SEKERAMAYI  [Minister  of  Defense,  bom  30  Mar.  1944] 

69.  Nathan  SHAMUYARIRA  [Politburo  Secretary  for  Information  and  Pub- 
licity, bom  29  Sept.  1928] 

70.  Perence  SHIRI  [Air  Marshal  (Air  Force),  bom  11  Jan.  1955] 

71.  Isaiah  SHUMBA  [Deputy  Minister,  Education,  Sports  and  Culture,  bom 

3  Jan.  1949] 

72.  Absolom  SIKOSANA  [Politburo  Secretary  for  Youth  Affairs] 

73.  Solomon  TAWENGWA  [Deputy-Secretary  for  Finance,  bom  15  June  1940] 

74.  Josiah  TUNGAMIRAI  [Politburo  Secretary  for  Empowerment  and 
Indigenization,  born  8  Oct.  1948] 

75.  Charles  UTETE  [Cabinet  Secretary,  born  30  Oct.  1938] 

76.  Paradzai  ZIMONDI  [Prisons  chief,  born  4  Mar.  1947] 

n.  Vitalis  ZVINAVASHE  [General,  Commander  of  Zimbabwe  Defense  Forces, 
bom  27  Sept.  1943] 

Note:  The  bracketed  identifying  information  with  respect  to  each  person 
listed  in  this  Armex  reflects  information  currently  available  and  is  provided 
solely  to  facilitate  compliance  with  this  order.  Each  individual  listed  in 
this  Annex  remains  subject  to  the  prohibitions  of  this  order  notwithstanding 
any  change  in  title,  position,  or  affiliation. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  10,  2003  , 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Products  containing 
recovered  materials; 
published  2-7-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Ohio;  published  1-22-03 
Virginia;  published  1-7-03 
Virginia;  correction; 
published  2-26-03 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Aluminum  tris  (O- 
ethylphosphonate); 
published  3-10-03 
Water  pollution  control: 
National  Pollutant  Discharge 
Elimination  System — 
Storm  water  discharges 
for  oil  and  gas 
construction  activity; 
published  3-10-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  sen/ices: 
Americans  with  Disabilities 
Act;  implementation — 
Telecommunications  relay 
services;  coin  sent-paid 
calls;  published  2-7-03 
Wireless  telecommunications 
services — 

Bell  Operating  Companies 
separate  affiliate  and 
related  requirements; 
sunset;  published  2-7- 
03 
Digital  television  stations;  table 
of  assignments: 
Michigan;  published  1-29-03 
Radio  and  television 
broadcasting: 

Broadcast  and  cable  EEO 
rules  and  policies — 
Revision;  published  1-7-03 
Radio  stations;  table  of 
assignnrients: 

South  Carolina;  published  2- 
5-03 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  Insurance 
programs: 


Puerto  Rico;  condominium 
development;  FHA 
approval;  published  2-7-03 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Mining  products;  testing, 
evaluation,  and  approval: 
Mobile  battery-powered 
machines;  plug  and 
receptacle-type 
connectors;  alternate 
locking  devices;  published 
1-22-03 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Proxy  voting;  published  2-7- 

03 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Deductions  and  credits; 

disallowance  for  failure  to 

file  timely  retum; 

published  3-10-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Conservation  Security 
Program;  comments  due 
by  3-20-03;  published  2- 
18-03  (FR  03-03782] 

AGRICULTURE 
DEPARTMENT 

Natural  Resources 
Conservation  Service 
Loan  and  purchase  programs: 
Conservation  Security 
Program;  comments  due 
by  3-20-03;  published  2- 
18-03  (FR  03-03782] 

AGRICULTURE 
DEPARTMENT 

Administrative  practice  and 
procedure: 

Civil  rights  discrimination 
complaints;  adjudication; 
comments  due  by  3-17- 
03;  published  2-14-03  (FR 
03-03565] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  3-20-03; 
published  2-18-03  (FR 
03-03589] 


Atlantic  highly  migratory 
species — 
Atlantic  tunas,  swordfish, 

ar>d  sharks;  comments 

due  by  3-17-03; 

published  11-15-02  (FR 

02-29086] 
Atlantic  tunas,  swordfish, 

and  shari^s,  and  Atlantic 

billfish;  exempted  fishing 

activities;  comments 

due  by  3-17-03; 

published  1-10-03  (FR 

03-00520] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  3-17-03; 

published  2-28-03  (FR 

03-04681] 
Domestic  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  3-17-03; 

published  2-28-03  [FR 

03-04680] 
'      National  standard 

guidelines;  revision; 

comments  due  by  3-17- 

03;  pubHshed  2-14-03 

[FR  03-03758] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Chemical  recovery 
combustion  sources  at 
kraft,  soda,  sulfite,  and 
stand-alone  semichemical 
pulp  mills;  comments  due 
by  3-20-03;  published  2- 
18-03  (FR  03-03701] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Chemical  recovery 
combustion  sources  at 
kraft,  soda,  sulfite,  and 
stand-alone  semichernk^l 
pulp  mills;  comments  due 
by  3-20-03;  published  2- 
18-03  [FR  03-03702] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
3-17-03;  published  2-13- 
03  (FR  03-03416] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
3-17-03;  published  2-13- 
03  (FR  03-03417] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

3-17-03;  published  2-13- 

03  (FR  03-03418] 
Rhode  Island;  comments 

due  t)y  3-17-03;  published 

2-14-03  (FR  03-03698] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 

Private  land  mobile 

services — 

Dedicated  short-range 
communication  services 
in  5.850-5.925  GHz 
band;  comments  due  by 
3-17-03;  published  1-15- 
03  (FR  03-00812] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
General  and  plastic  surgery 
devices — 

Eight  surgical  suture 
devices;  special  control 
designation;  comments 
due  by  3-19-03; 
published  12-19-02  [FR 
02-31991] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Mountain  plover;  comments 
due  by  3-21-03;  published 
2-21-03  [FR  03-04152] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil. 
gas,  and  sulfur  operations: 
Documents  incorporated  by 
reference;  comments  due 
by  3-17-03;  published  1- 
14-03  [FR  03-00665] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Glen  Canyon  National 
Recreation  Area,  UT  and 
AZ;  personal  watercraft 
use;  comments  due  by  3- 
18-03;  published  1-17-03 
(FR  03-01157] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
sutjstances: 

Anabolk:  steroid  products; 
comments  due  by  3-17- 


03;  published  1-15-03  (FR 

03-00772] 
PERSONNEL  MANAGEMENT 
OFFICE 

Employee  responsibilities  and 
conduct;  comments  due  by 
3-17-03;  published  1-15-03 
(FR  03-00818] 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Retirement  coverage  and 
service  credit  elections  for 
current  and  former 
nonappropriated  fund 
employees;  comments 
due  by  3-17-03;  published 
1-16-03  [FR  03-00819] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 
Administrative  proceedings; 
timeliness;  comments  tlue 
by  3-21-03;  published  2- 
19-03  [FR  03-03915] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Chicago  Captain  of  Port 
Zone.  IL;  safety  zones; 
comments  due  by  3-17- 
03;  published  2-14-03  (FR 
03-03739] 
St.  Thomas,  U.S.  Virgin 
Islands;  security  zone; 
comments  due  by  3-21- 
03;  published  2-19-03  [FR 
03-03978] 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  expiration 
date  extension;  comments 
due  by  3-16-03;  put>lished 
12-9-02  [FR  02-30951] 
Privacy  Act;  implementation; 
comments  due  by  3-17-03; 
published  1-15-03  [FR  03- 
00828] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 


Transponder  continuous 
operation;  comments  due 
by  3-17-03;  published  1- 
14-03  (FR  03-00685] 

TRANSPORTATION  < 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  3- 
17-03;  published  1-15-03 
(FR  03-00328] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
3-17-03;  published  1-29- 
03  (FR  03-01957] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration  'x,. 

Airworthiness  directives: 
Horteywell;  comments  due 
by  3-17-03;  published  1- 
15-03  [FR  03-00643] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  3-17- 
03;  published  1-30-03  [FR" 
03-02095] 
New  Piper  Aircraft,  Inc.; 
comments  due  by  3-21- 
03;  published  1-27-03  (FR 
03-01679] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  3-21- 
03;  published  2-12-03  [FR 
03-03449] 
Airworthiness  standards: 
Special  conditions — 
Embraer  Model  170-100 
and  107-200  airplanes; 
comments  due  by  3-20- 
03;  published  2-3-03 
(FR  03-02423] 


Colored  Federal  airways; 

comments  due  by  3-17-03; 

published  1-30-03  (FR  03- 

02189] 
VOR  and  colored  Federal 

airways;  comments  due  by 

3-17-03;  published  1-30-03 

(FR  03-02190] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Miscellaneous  amendments; 
comments  due  by  3-17- 
03;  published  1-21-03  (FR 
03-00580] 

TREASURY  DEPARTMENT 
Alcohol,  TotMCCo  and 
Firearms  Bureau 

Akxjhol;  viticuttural  area 

designations: 

Red  Hill,  OR,  and  Red  Hills, 
CA;  comments  due  by  3- 
17-03;  published  1-16-03 
(FR  03-00847] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Expenditures  deduction  and 
capitalization;  guidance; 
public  hearing;  comments 
due  by  3-19-03;  published 
12-19-02  (FR  02-31859] 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Enrollment;  hospital  and 
outpatient  care  provided 
to  veterans  subpriorities  of 
priority  categories  7  and  8 
and  annual  enrollment 
decision;  comments  due 
by  3-18-03;  published  1- 
17-03  [FR  03-01201] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  ttie  current 
session  of  Congress  whk*i 
have  become  Federal  laws.  It 


may  be  used  in  conjurxrtion 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
availat>le  online  at  httpJ/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
blished  in  the  Federal 
egister  but  may  be  ordered 

!)i  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offk:e,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  lnterr>et  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  availat)ie. 

HJ.  Res.  19/P.L.  108-0 

Recognizing  the  92d  birthday 
of  Ronald  Reagan.  (Mar.  6, 
2003;  117  Stat.  556) 

Last  List  February  27,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newfy 
enacted  publk:  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  thjs  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Vll 


CFR  CHECKUST 


TNto 


Stock  NumtMr 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeicly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Offtee. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whkih  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http;//www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  nroney  order.  GPO  Deposit 

Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  lime,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-050-0000 1-d) 9.00      "Jan.  1,  2003 

3(1997  Compilcftion  I 

and  Ports  100  and 
101) (869-G48-<]D002-0) 59.00 

4 (869-050-00003-2) 9.59 


SPairts: 

1-699  (869-048-00004-6) 57.00 

•700-1 199 (869-050-00005-9) 46.00 

1200-End.  6  (6 

Reserved)  (869-048-00006-2) 58.00 

7  Parts: 

1-26    (869-048-00001-1) 41.00 

27-52 : (869-048-00008-9) 47.00 

53-209 (869-050-00009- 1) 36.00 

210-299 (869-048-00010-1) 59.00 

300-399 (869-048-0001 1-9) 42.00 

400-699 (869-050-00012-1) 39.00 

700-899 '. (869-048-00013-5) 54.00 

900-999 (869-048-00014-3) 58.00 

1000-1199  (869-048-00015-1) 25.00 

1200-1599  (869-048-00016-0) 58.00 

1600-1899  (869-048-00017-8) 61.00 

1900-1939  (869-048-00018-6) 29.00 

1940-1949  (869-048-00019-4) 53.00 

1950-1999  (869-048-0002O-8) 47.00 

2000-End (869-048-00021-6) 46.00 


'Jon.  1,2002 
Jan.  1,2003 

Jan.  1,2002 
Jan.  1,  2003 

Jon.  1,2002 

Jan.  1,2002 
Jan.  1.  2002 
Jan.  1,2003 
Jon.  1,2002 
Jan.  1,2002 
Jan.  1,2003 
Jan.  1.  2002 
Jan.  1,  2002 
Jan.  1,2002 
Jon.  1.  2002 
Jan.  1,2002 
Jan.  1.2002 
Jan.  1.2002 
Jan.  1,2002 
Jan.  1,2002 


8 (869-O48-00022-4) 58.00  Jon.  1,2002 

9  Parts: 

1-199  (869-048-00023-2) 58.00  Jan.  1.  2002 

200-End  (869-048-00024-1) 56.00  Jan.  1,2002 

10  Parts: 

1-50    (869-048-00025-4) 58.00  Jan.  1.2002 

51-199 (869-048-00026-7) 56.00  Jan.  1,  2002 

200-499' (869-048-00027-5) 44.00  Jan.  1,  2002 

500-End  (869^348-00028-3) 58.00  Jan.  1,  2002 

11  (869-048-00029-1) 34.00  Jan.  1,  2002 

12  Parts: 

J-199  •....._ (869-050-00030-0) 30.00  Jan.  1,2003 

200-219 (869-048-00031-3) 36.00  Jan.  1,  2002 

220-299 (869-048-00032-1) 58.00  Jon.  1,  2002 

•300-499 (869-050-00033-4) 43.00  Jan.  1,  2003 

500-599 (869-048-00034-8) 42.00  Jan.  1,  2002 

600-£nd  (869-048-00035-6) 61.W  Jan.  1,  2002 

13 (869-048-00036-4) 47.00  Jan.  1,  2002 


14  Parts:  

1-59            (869-048-00037-2) 60.00  Jan.  1,2002 

60-139     (869-048-00038-1) 58.00  Jan.  I,  2002 

140-199       (869-050-00040-7) 28.M  Jan.  1.  2003 

200-1 199' (869-048-00040-2) 47.00  Jan.  1,  2002 

1200-End (869-048-00041-1) 41.00  Jan.  1,  2002 

15  Parts:  .  , 

0-299       (869-050-00043-1) 37.00  Jan.  1,  2003 

30O-799 (869-O48-O0043-7) 58.00  Jan.  1,  2002 

800-End  (869-048-00044-5) 40.00  Jan.  1,  2002 

16  Parts:  

0-999     (869-048-00045-3) 47:00  Jan.  1,  2002 

•1000-End  (869-050-00047-^) 57.00  Jan.  1,2003 

17  Parts:  

1-199     (869-048-00048-8) 47.00  Apr.  1,  2002 

200-239 (869-048-00049-6) 55.00  Apr.  I,  2002 

240-End  (869-048-00050-0) 59.00  Apr.  1,  2002 

18P«rt«:  .      .  -««« 

1-399 (869-048-O0051-8) 59.00  Apr.  1,2002 

400-End  (869-048-00052-6). 24.00  Apr.  1,  2002 

19  Parts: 

1-140    (869-048-00053-4) 57.00  Apr.  1,  2002 

141-199  (869-048-00054-2) 56.00  Apr.  1,  2002 

200-End  (869-048-00055-1) 29.00  Apr.  1,  2002 

20  Parts: 

1-399  (869-O48-00056-9) 47.00  Apr.  1,  2002 

400-499  (869-048-00057-7) 60.00  Apr.  1,  2002 

500-End  (869-O48-00058-5) 60.00  Apr.  1,  2002 

21  Parts:  ^ 

1-99             (869-048-0005^3) 39.00  Apr.  1, 2002 

100-169 (869-048-O006O-7) 46.00  Apr.  1,  2002 

170-199 :..  (869-048-00061-5) 47.00  Apr.  1,  2002 

200-299 (869-048-00062-3) 16.00  Apr.  1,  2002 

300-499 (869-048-00063-1) 29.00  Apr.  1,  2002 

500-599 .- (869-048-00064-0) 46.00  Apr.  1,  2002 

600-799 (869-048-00065-8) 16.00  Apr.  1,  2002 

800-1299 (869-048-00066-6) 56.00  Apr.  1,  2002 

1300-End (869-048-00067-4) 22.00  Apr.  1,  2002 

22  Parts:  _„ 

1-299      (869-048-00068-2) 59.00  Apr.  1.  2002 

300-End  - (869-048-00069-1) 43.00  Apr.  1,  2002 

23  (869-048-00070-4) 40.00  Apr.  1,  2002 


24  Parts: 

0-199    (869-048-00071-2) 57.M 

200-499 (869-048-00072-1) 47.00 

500-699 (869-048-00073-9) 29.00 

700-1699 (869-048-00074-7) 58.00 

1700-End (869-048-00075-5) 29.00 

25  (869-048-00076-3) 68.00 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 45.00 

§§  1.61-1.169 (869-048-00078-0) 58.00 

§§1.170-1.300 (869-048-00079-8) 55.00 

§§1.301-1.400 (869-048-00080- 1) 44.00 

§§1.401-1.440 (869-048-00081-0) 60.00 

§§1.441-1.500  (869-048-00082-8)  47.00 

§§1.501-1.640 (869-048-00083-6) .44.00 

§§1.641-1.850 (869-048-00084-4) 57.00 

§§1.851-1.907  (869-048-00085-2) 57.00 

§§1.908-1.1000  (869-048-00086-1) 56.00 

§§1.1001-1.1400  (869^)48-00087-9) 58.00 

§§1.1401-End  (869-048-00088-7) 61.00 

2-29  (869-048-00089-5) 57.00 

30-39  (869-048-00090-9) 39.00 

40-49  (869-048-00091-7) 26.00 

50-299 (86W)48-00092-5) 38.00 

300-499 (869-048-00093-3) 57.00 

500-599 (869-048-00094-1) 12.00 

600-End  ...: (869-O48-00O95-0) 16.00 

27  Parts: 

1-199  


Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 

Apr.  1,  2002 

Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 

*Apr.  1.2002 
Apr.  1.2002 
Apr.  1.  2002 
Apr.  1,2002 
Apr.  1,2002 
Apr.  1,  2002 
Apr.  1,2002 
Apr.  1.2002 
Apr.  1,  2002 
Apr.  1.2002 
Apr.  1,2002 

iiApr.  1,  2002 
Apr.  1,2002 


Stock  NumlMr  Price 

(869-048-00097-6) 13.00 


Tttle 

200-End  

28  Parts: 

0-42 (869-O48-00098-4) 58.00 

43-end  (869-048-00099-2)  55.00 

29  Parts: 

0-99  .'. (869-048-00100-0) 45.00 

100-499 ;.  (869-048-00101-8) 21.00 

500-899 (869-048-00102-6) 58.00 

900-1899 (869-048-00103-4) 35.00 

1900-1910  (§§  1900  to 

1910.999)  (869-048-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-048-00105-1) 42.00 

1911-1925  (869-048-00106-9)   29.00 

1926  (869-048-00107-7) *  47.00 

1927-End (869-048-00108-5) 59.00 

30  Parts: 

1-199  ....'. (869-048-00109-3) 

200-699 (869-048-001 10-7) 

700-End  (869-048-00111-5) 

31  Parts: 

0-199  (869-048-00112-3) 

200-End  .•. (869-048-001 13-1) 

32  Parts: 

1-39.  Vol.  I 15.00 

1-39.  Vol.  II 19.00 

1-39.  Vol.  Ill 18.00 

1-190  (869-048-00114-0) 56.00 


56.00 
47.00 
56.00 

35.00 
60.00 


191-399 (869-048-001 15-«) 

400-629 (869-048-001 16-6) 

630-699 (869-048-00117-4) 

700-799 (869-048-00118-2) 

800-End  (869-048-00119-1) 


60.00 
47.00 
37.00 
44.00 
46.00 


33  Parts: 

1-124  (869-048-00120-4) 47;00 

125-199 (869-048-00121-2) 60.00 

200-End  (869-O48-00122-1) 47.00 

34  Parts: 

1-299  ....". (869-048-00123-9) 45.00 

300-399 (869-048-00124-7) 43.00 

400-End  (869-048-00125-5) 59.00 

35 (869-048-00126-3) 10.00 

36  Parts 

1-199  (869-048-00127-1) 36.00 

200-299 (869-048-00128-0) 35.00 

300-End  (869-048-001 29-8) 58.00 

37  (869-048-00130-1) 47.00 

38  Parts: 

0-17  (869-048-00131-0) 57.00 

18-End  (869-048-00132-8) 58.00 


Revision  Date 
Apr.  I,  2002 


Title 


Stock  Number 


July 
July 

«July 
July 
July 
July 

July 

»July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

'July 

July 
July 
July 

July 

July 
July 


.  (869-048-00133^) 40.00        July 


.  (669^048-00096-8) 61.00        Apr.  1,  2002 


39  

40  Parts: 

1-49  (869-048-00134-4) 57.00  July 

50-51  (869^)48-00135-2) 40.00  July 

52(5201-52.1018) (869-048-00136-1) 55.00  July 

52  (52.1019-End)  (869-048-00137-9) 58.00  July 

53-59  (869-048-00138-7) 29.00  July 

60(60.1-End)  (869-048-00139-5) 56.00  July 

6b(Apps) (869-048-00140-9) 51.00  8July 

61-62  (869-048-00141-7) 38.00  July 

63(63.1-63.599)  (869-048-00142-5) 56.00  July 

63(63.600-63.1199)  (869-048-00143-3) 46.00  July 

63  (63. 1200-End)  (869-048-00144-1) 61.00  July 

64-71  (869-048-00145-0) 29.00  July 

72-80  (869-048-00146-8) 59.00  July 

81-85  (869-048-00147-6) 47.00  July 

86(86.1-86.599-99)  (869-048-00148-4) 52.00  «July 

86  (86.600-1-End) (869-048-00149-2) 47.00  July 

87-W  (869-04a-00150-6) 57.00  July 


2002 
2002 

2002 
2002 
2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

1984 
1984 
1984 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 

2002 

2002 
2002 
2002 

2002 

2002 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-O48-O0153-1) 

190-259 .■...  (869-048-00 154-9) 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-048-00158-1) 

425-699 (869-048-00159-0) 

700-789 (869-048-00160-3) 

790-End  (869-048-00161-1) 

41  Chapters: 

1,  1-1  to  1-10 

1.1-11  to  Appendix,  2  (2  Reserved) 

3-6 

7  « 

8  ; 

9  .'. 


10-17  : 

18.  Vol.  I.  Parts  1-5 

18,  Vol.  II.  Parts  6-19 _ 

18.  Vol.  III.  Parts  20-52 

19-100  

1-100  (869-048-00162-0) 

101  ...'. (869-048-00 163-«) 

102-200 (869-048-00164-6) 

201-End  (869-048-00165-4) 

42  Parts: 

1-399  (869-048-00166-2) 

400-429 (869-048-00167-1) 

430-End  (869-048-00168-9) 

43  Parts: 

1-999  (869-048-00169-7) 

1000-end  (869-048-00170-1) 

44  (869-048-00171-9) 

45  Parts: 

1-199  .'. (869-048-00172-7) 

200-499 (869-048-00173-5) 

500-1199 (869-048-00174-3) 

1200-End (869-048-00175-1) 

46  Parts:    - 

1-40  (869-048-00176-0) 

41-69  (869-048-00177-8) 

70-89  (869-048-00 178-6) 

90-139 (869-048-00179-4) 

140-155 (869-048-00180-8) 

156-165 (869-048-00181-6) 

166-199 (869-048-00 182-4) 

200-499 (869-048-00183-2) 

500-End (869-048-00184-1) 

47  Parts: 

0-19  ., (869-048-00185-9) 

20-39 (869-048-00186-7) 

40-«9  (869-048-00187-5) 

70-79  (869-048-00188-3) 

80-End  (869-048-00189-1) 

48  Chapters: 

1  (Ports  1-51)  (869-O48-0019O-5) 

1  (Ports  52-99)  (869-048-00191-3) 

2  (Parts  201-299) (869-048-00192-1) 

3-6 (869-048-00193-0) 

7-14  (869-048-00 194-8) 

15-28  (869-048-00195-6) 

29-End  > (869-048-00196-4) 

49  Parts: 

1-99  (869-048-00197-2) 

100-185 (869-048-00198-1) 

186-199 (869-048-00199-9) 

200-399 (869-048-00200-6) 

400-999 (869-048-00201-4) 

1000-1199  (869-048-00202-2) 


Price 

Revision  Date 

42.00 

July  1 

2002 

58.00 

July  1 

20U2 

47.00 

July  1 

2002 

37.00 

July  1 

2002 

47.00 

July  1 

2002 

47.00 

July  1 

2002 

43.00 

July  1 

2002 

54.W 

July  1 

2002 

59.00 

July  1 

2002 

58.00 

July  1 

2002 

45.00 

July  1 

2002 

13.00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

14.00 

3  July  1 

1984 

6.00 

.  ^July  1 

1984 

4.50 

3July  1 

1984 

13.00 

3  July  I 

1984 

9.50 

3  July  1 

1984 

13.00 

3  July  1 

1984 

13.00 

3  July  1 

1984 

13.00 

iJuly  1 

1984 

13.00 

3  July  1 

1984 

23.M 

July  1 

2002 

43.00 

July  1 

2002 

41.00 

July  1 

'^KI2 

24.W 

July  1 

2002 

56.00 

Oct.  1 

2002 

59.00 

Oct.  1 

2002 

61.00 

Oct.  1 

2UU2 

47.00 

Oct.  1 

2002 

59.00 

Oct.  1 

20U2 

47.00 

Oct.  1 

2002 

57.00 

Oct.  1 

2002 

31.00 

'Oct.  1 

2U02 

47.00 

Oct.  1 

2U02 

57.00 

Oct.  1 

2002 

44.00 

Oct.  1 

2002 

37.00 

Oct.  1 

2002 

14.00 

Oct.  1 

2002 

42.00 

Oct.  1 

2002 

24.W 

»Oct.  1 

2002 

31.00 

'Oct.  1 

2002 

44.00 

Oct.  1 

2002 

37.00 

Oct.  1 

2002 

24.00 

Oct.  1 

2002 

57.00 

Oct.  1 

2002 

45.00 

Oct.  1 

2002 

36.00 

Oct.  1 

2002 

58.00 

Oct.  1 

2002 

57.00 

Oct.  1 

2002 

59.00 

Ofct.  1 

21X12 

47.00 

Oct.  1 

2002 

53.00 

Oct.  1 

2002 

30.00 

Oct.  1 

2002 

47.00 

Oct.  1 

2002 

55.00 

Oct.  1 

2002 

38.00 

»(5ct.  1 

20U2 

56.00 

Oct.  1 

2002 

60.00 

Oct.  1 

2002 

18.00 

Oct.  1 

2002 

61.00 

Oct.  1 

2002 

61.00 

Oct.  1 

2002 

25.00 

Oct.  1 

2002 

Vlll 
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THto 

1200-£nd 


stock  Number 

(869-04a-002(B-l) 


Price       Revision  Dete 

30.00       Oct.  1,  2002 


50  Parts: 

1-17       (869-048-00204-9) 60.00 

18-199 (869-048-00205-7) 40.00 

200-599 (869-048-00206-5) 38.00 

600-£nd  (869-048-00207-3) 58.00 

CFR  Index  and  Findings 

Aids (869^)48-00047-0) 59.W 

Connplete  2001  CFR  set .1,195.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  290.00 

Complete  set  (one-time  mailing)  247.00 


Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 

Jan.  1,  2002 
2001 

2000 
2000 

2000 
1999 


'  Because  Title  3  is  an.  annual  compilation,  this  volume  and  aH  pfevious  volumes 
stwukJ  be  retained  as  a  permanent  reference  source. 

'The  July  1.  1985  edition  of  32  CFR  Parts  1-189  contoins  a  note  only  for 
Parts  1-39  inclusive.  For  the  fuH  text  o(  the  Defense  Acquisition  Regulations 
in  Ports  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984,  containing 
those  ports. 

3The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
(or  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1 984  containing  those  chapters. 

^  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2002.  through  Januory  1,  2003.  The  CFR  volume  issued  as  ol  January  1. 
2002  should  be  retained. 

sNo  amendments  to  this  volume  were  promulgated  during  the  period  April 
1.  2000,  through  April  1.  2001.  The  CFR  volume  issued  os  of  April  1,  2000  should 
be  retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  ApfH 
1,  2001.  through  April  1,  2002.  The  CFR  volume  issued  as  of  April  1,  2001  should 
be  retained. 

'No  omendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1.  2001.  The  CFR  volume  issued  as  of  July  1  2000  should 
be  retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002.  The  CFR  volunie  issued  as  of  July  1,  2001  should 
be  retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 
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What's  NEWt 
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Agency  for  Healthcare  Research  and  Quality 

NOTICES 

Meetings: 

Healthcare  Research  and  Quality  National  Advisory 
Council,  11562 

Agricultural  Marketing  Service 

RULES 

Onions  grown  in — 
Texas,  11463-11467 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Food  and  Nutrition  Service  — 

See  Forest  Service 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Head  Start  programs,  11562-11566 
Organization,  functions,  and  authority  delegations: 

Refugee  Resettlement  Office,  11566-11567 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Comptroller  of  thte  Currency 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11617-11625 

Defense  Department 

RULES 

Wildfire  Suppression  Aircraft  Transfer  Act  of  1996; 
implementation 
Correction,  11633 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11537 

Drug  Enforcement  Administration 

RULES 

Records,  reports,  and  exports  of  listed  chemicals: 

Records  maintenance;  technical  correction,  11471-11472 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
Early  Reading  First  Program,  11705-11711 

Employee  Benefits  Security  Administration  ^ 

NOTICES  " . 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11585-11589 
Employee  benefit  plans;  individual  exemptions: 
Northwest  Airlines,  11589-11590 
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Employment  and  Training  Administration 

NOTICES 

Labor  surplus  areas  classification:  ■* 

Annual  list;  correction,  11590-11591 
Unemployment  compensation  for  ex-servicemembers: 

Renumeration  schedules,  11591 

Energy  Department 

See  Federal  Energy  Regulatorv  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Paducah  Gaseous  Diffusion  Plant,  KY;  water  disposition 
activities,  11537-11538 
Inventions,  Government-owned;  availability  for  licensing, 
11538 

Engraving  and  Printing  Bureau  '     " 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11625-11626 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Indiana,  11472-11474 
PROPOSED  RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
California,  11484-11487 
Indiana,  11483-11484 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Columbia  River  mouth,  OR  and  WA,  11488-11501 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11544-11548 
Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  determinations,  etc. — 
Muht-Hei ,  Inc. ,  1 1 548-1 1 549 
Meetings: 
Agricultural  Worker  Protection  Program;  workshop, 
11549-11550 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Louisiana  Oil  Recycle  &  Reuse  Site,  LA,  11550 
Water  supply: 
Public  water  supply  supervision  program — 
Mississippi,  11550-11551 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Lindstrand  Balloons  Ltd.,  11469-11471 
Rolls-Royce  Deutschland  Ltd.  &  Co.  KG,  11467-11469 
PROPOSED  RULES 

Aircraft  products  and  parts;  certification  procedures: 
Production  Approval  Holder's  quality  system;  products 
and/or  parts  that  have  left  system,  performing  J^ork 
on;  policy  statement,  11475-11476  ^    ^ 
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Airworthiness  directives: 

Lockheed  Martin,  11476-11479 

Rolls-Royce  pic,  11479-11481 
NOTICES 
Meetings: 

Government/Industry  Aeronautical  Charting  Forum, 
11615 

Federal  Communications  Commission 

NOTICES 

Conunon  carrier  services: 
Wireline  companies;  other  postretirement  employee 
benefits,  11551-11553 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  11553  . 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11617-11625 
Meetings;  Sunshine  Act,  11553 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Ameren  Services  Co.  et  al.,  11541-11542 
Black  Hills  Corp.  et  al.,  11542-11544 
Hydroelectric  applications,  11544 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  11538 
Clear  Creek  Storage  Company,  L.L.C.,  11538 
Kern  River  Gas  Transmission  Co.,  11538-11539 
Midwestern  Gas  Transmission  Co.,  11539-11540 
Natural  Gas  Pipeline  Co.  of  America,  11540  r 

Northern  Natural  Gas  Co.,  11540-11541 
Wyoming  Interstate  Co.,  Ltd.,  11541 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Juneau,  AK.  11615-11616 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11617-11625 
Meetings;  Sunshine  Act,  11553-11554  , 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species:  ', 

Findings  on  petitions,  etc. — 

Lower  Kootenai  River  burbot,  11574-11579 
Jurisdictional  transfers: 
Baca  National  Wildlife  Refuge,  CO;  transfer  from 
Reclamation  Bureau,  11579 

Food  and  Drug  Administration  ., 

NOTICES 

Food  additive  petitions: 
BASF  Corp..  11567 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11519 


Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Ravalli  County,  11519 

General  Services  Administration 

NOTICES 

Acquisition  regulations: 
Request  by  Employee  for  Action  on  Allotment  of  Pay  (OF 
299);  form  cancellation,  11554 
Federal  Acquisition  Regulation  (FAR):  | 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11537 
Interagency  Committee  for  Medical  Records: 
Medical  record-immunohematology  {SF  556);  form 
cancellation,  11554 

Health  and  Human  Services  Department 

See  Agency  for  Healthcare  Research  and  Quality  , 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Progreun  Support  Center 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Address  notification;  preemption  exception 

determinations;  request  submissions,  11554-11555 
Budget,  Technology,  and  Finance  Office,  11555-11562 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 

Public  Housing  Homeownership  Program,  11713-11728 
PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Single  family  mortgage  insurance — 
Adjustable  rate  mortgages;  eligibility,  11729-11732 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11574 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  National  Indian  Gaming  Commission 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11626-11628 

International  Trade  Administration 

NOTICES 

Antidumping:  * 

Silicon  metal  from — 

Brazil,  11519-11520 
Stainless  steel  plate  in  coils  from — 

Various  countries,  11520-11521 
Stainless  steel  sheet  and  strip  in  coils  from — 
Italy,  11521-11524 
Countervailing  duties: 

Stainless  steel  plate  in  coils  from — 
Various  countries.  11524-11525 
Meetings: 
Russian  Federation;  second  addendum  to  agreement 
concerning  trade  in  steel  products;  hearing,  11525- 
11526 
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International  Trade  Commission 

NOTICES 

Import  investigations: 
Allura  red  coloring  from — 
India.  11579-11580 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Justice  Programs  Office 
PROPOSED  RULES 
DNA  identification  system: 

USA  PATRIOT  Act;  implementation- 
Federal  offenders;  DNA  sample  collection,  11481- 
11483 
NOTICES 
Pollution  control:  consent  decrees: 

Samson  Hydrocarbons  Co.  et  al.,  11580-11581 
Pollution  control;  consent  judgments: 

Anderson,  Mary  Jane,  et  al..  11581-11582 

Lomack  Drum  Co.  et  al.,  11581 

Route  109  Service  Stations,  Inc.,  et  al.,  11582 
Superfund  program: 

Bankruptcy  settlement  agreements — 
North  Lily  Mining  Co.,  Inc.,  11582 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11582-11584 

Labor  Department 

See  Employee  Benefits  Security  Administration 

See  Employment  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Consumer  price  index;  U.S.  city  average,  11584-11585 

Maritime  Administration 

NOTICES 

Marine  war  risk  insurance;  Transportation  Secretary's 

extension  of  authorities,  11616 
Meetings: 

Voluntary  Intermodal  Sealift  Agreement/Joint  Planning 
Advisory  Group 
Synopsis,  11616  • 

Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11591-11592 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11537 
Meetings: 

Aerospace  Safety  Advisory  Panel,  11593       ' 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11617-11625 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Humanities  Panel,  11593-11594 


National  Indian  Gaming  Commission 

NOTICES 

Indian  Gaming  Regulatory  Act: 
Fee  rates,  11594 

National  institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  11567 
National  Human  Genome  Research  Institute,  11567- 

11568 
National  Institute  of  Allergy  and  Infectious  Diseases, 

11568-11569 
National  Institute  of  Dental  and  Craniofacial  Research, 

11568-11569 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  11569-11570 
National  Institute  of  Neurological  Disorders  and  Stroke, 

11569 
National  Institute  on  Aging,  11570 
National  Institute  on  Deafness  and  Other  Communication 

Disorders.  11570 
National  Institute  on  Drug  Abuse,  11568 
Scientific  Review  Center,  11570-11572 
Women's  Health  Research  Advisory  Committee,  11572- 

11573  « 

Patent  licenses:  non-exclusive,  exclusive,  or  partially 
exclusive: 
Virosys  Pharmaceuticals,  Inc.,  11573-11574 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions — 
Domestic  fishing;  general  provisions.  11501-11518  ■ 
NOTICES 
Agencv  information  collection  activities:  proposals. 

submissions,  and  approvals,  11526-11527 
Grants  and  cooperative  agreements^availability,  etc.: 
Weather  Research  Program — 
Joint  Hurricane  Testbed  opportunities  for  transfer  of 
research  and  technolog\'  into  tropical  cyclone 
analysis  and  forecast  operations,  11527 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Navy  Department:  San  Nicolas  Island,  CA;  missile 
launch  operations;  pinnipeds,  11527-11533 
Meetings:  ^ 

Caribbean  Fishery  Management  Council,  11533 
Permits: 

Endangered  and  threatened  species,  11 533-1 T534 
Vessd  monitoring  systems;  approved  mobile  transmitting 
units  and  communications  service  providers:  list, 
11534-11537 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11594-11595 
Meetings;  Sunshine  Act,  11595     • 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities;  proposals,    » 
submissions,  and  approvals.  11592-11593 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 
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Personnel  Management  Office 

NOTICES 

Senior  Executive  Service: 
Career  positions  reserved  during  2002;  list,  11635-11703 
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NOTICES 

Organization,  functions,  and  authority  delegations: 
Information  technology  and  human  resources 
restructuring;  correction,  11633 

Public  Debt  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11628-11631 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
PowerShares  Exchange-Traded  Fund  Trust  et  al., 
11598-11601 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  11602- 

11606 
OneChicago,  LLC,  11595-11597 
Applications,  bearings,  determinations,  etc.: 
ThinkPath  Inc.,  11597-11598 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 

Quiet  Beauty:  Fifty  Centuries  of  Japanese  Folk  Ceramics 
from  the  Montgomery  Collection,  11606 
Foreign  Assistance  Act;  determinations,  11606 
Nonproliferation  measures  imposition: 

Indian  and  Jordanian  entities,  11606 

Surface  Transportation  Board 

NOTICES  ' 

Rail  carriers: 

Waybill  data;  release  for  use,  11616 
Railroad  operation,  acquisition,  construction,  etc.: 

Shenandoah  Valley  Railroad  Co..  11616-11617 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11617-11625 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 

2001  and  2002  annual  reviews,  11607-11614 
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See  Federal  Aviation  Administration 
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See  Engraving  and  Printing  Bureau 
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submissions,  and  approvals,  11617-11625 

Veterans  Affairs  Department 

NOTICES 
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REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  959 

[Docket  No.  FV03-959-2  IFR] 

Onions  Grown  in  South  Texas; 
Revision  of  Rules  and  Regulations 

agency:  Agricultural  Mjirketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. , 

summary:  This  jule  eliminates  all 
container  requirements  from  the 
handling  regulations  prescribed  under 
the  South  Texas  onion  marketing  order 
(order)  and  makes  several  conforming 
and  formatting  changes.  The  order  • 
regulates  the  handling  of  onions  grown 
in  South  Texas  and  is  administered 
locally  by  the  South  Texas  Onion 
Committee  (Committee).  This  rule 
provides  the  industry  expanded 
flexibility  to  use  any  and  all  types  and 
sizes  of  containers,  or  to  ship  onions  in 
bulk  shipments.  This  change  will  help 
handlers  compete  more  effectively  in 
the  marketplace,  better  meet  buyers' 
needs,  and  improve  producer  returns. 
EFFECTIVE  DATE:  March  12,  2003; 
comments  received  by  May  12,  2003, 
will  be  considered  prior  to  issuemce  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketcIerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 


Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.  usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  Regional  Manager, 
McAllen  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1313  E.  Hackberry, 
McAllen.  TX  78501;  telephone:  (956) 
682-2833,  Fax:  (956)  682-5942;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:' (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  2Q25O-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerbei@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959),  regulating 
the  handling  of  onions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 


on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  injiabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  eliminates  all  container 
requirements  on  onion  shipments  from 
the  handling  regulations  prescribed 
under  the  South  Texas  onion  order  and 
makes  several  conforming  and 
formatting  changes.  Removing  all 
container  requirements  will  provide  the 
industry  expanded  flexibility  to  use  any 
and  all  types  of  containers  preferred  by 
consumers,  buyers,  and  all  retailers,  or 
to  ship  onions  in  bulk  shipments,  which 
will  help  handlers  compete  more 
effectively  in  the  marketplace,  better 
meet  buyers'  needs,  and  improve 
producer  returns.  All  shipments  will 
continue  to  be  required  to  meet  grade, 
size,  and  inspection  requirements.  In 
addition,  this  rule  will  also:  (1)  Remove 
outdated  language  from  §  959.104;  (2) 
remove  all  references  to  containers  and 
applicable  language  from  the  order's 
rules  and  regulations;  (3)  remove  an 
incorrectly  referenced  paragraph  in 
ciurent  §  959.322(d)  Inspection  and 
replace  it  with  the  correct  reference;  and 
(4)  correct  the  name  of  the  Texas- 
Federal  Inspection  Ser\'ice  office.  The 
Committee  unanimously  recommended 
these  changes  at  its  October  8,  2002, 
meeting  and  clarified  the 
recommendation  via  a  mail  vote  on 
October  31,  2002.  After  the  October  8 
meeting,  the  Chairman  appointed  a 
subcommittee  to  review  the 
Committee's  recommendations.  The 
subcommittee  met  on  November  5, 
2002,  and  further  discussed  the  reasons 
why  the  changes  should  be  made. 

Section  959.52(b)(4)  of  the  onion 
order  provides  authority  to  regulate  size, 
capacity,  weight,  dimensions,  or  pack  of 
the  container  or  containers  which  may 
be  used  in  the  packaging,  tremsportatioi\, 
sale,  preparation  for  market,  shipment, 
or  other  handling  of  onions.  Sections 
959.52(c)  allows  for  the  modification,  . 
suspension,  or  termination  of  such  . 
regulations  when  warranted. 

Section  959.322(c)  of  the  order's  rules 
and  regulations  outlines  container 
requirements  for  onions.  Currently. 
§  959.322(c)(1)  through  (7)  of  the 
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regulations  authorizes  ten  containers 
(25-pound,  50-pound,  2-pound,  3- 
pound,  5-pound,  and  10-pound  bags; 
20-pound,  25-pound,  40-pound,  and  50- 
pound  cartons)  for  use  by  onion 
handlers.  Section  959.322(f)(2)  exempts 
gift  packages  of  onions  not  exceeding  25 
pounds  per  package  from  the  container 
requirements  of  §  959.322(c)  if  the 
onions  have  not  previously  been 
handled.  Also,  §959.322(0(4)  authorizes 
the  Committee  to  approve  other  types  of 
containers  for  experimental  or  testing 
purposes. 

In  recent  years,  there  has  been  a 
proliferation  in  package  requirements 
from  buyers  intent  on  providing  either 
unique  packaging  for  their  stores  or 
special  carton  sizes  for  their  racking  or 
handling  equipment.-  American  retailers 
desiring  to  emulate  European  marketing 
concepts  in  display  developments  (and 
supporting  handling  systems)  in  the 
U.S.  and  Canadian  marketplace  have 
significantly  influenced  this  process. 
The  evolution  of  the  club  and  discount 
stores,  design  alterations  tailored  to 
protecting  the  commodity  from  damage 
during  shipment  and/or  store 
presentation,  and  the  development  of 
new  packaging  materials,  for  example, 
retiu"nable  plastic  containers  (RPCs) 
have  also  greatly  influenced  the 
marketplace.  The  supply  side,  for 
reasons  of  efficiency,  has  resisted  this 
growth  when  possible.  However,  buyer 
influence  is  such  that  no  shipper  can  or 
will  deny  buyers  new  cartons,  knowing 
that  other  shippers  will  readily  adopt 
them.  The  shippers  are  all  impacted  by 
the  surge  in  packaging  demands.  Many 
retailers  have  asked  handlers  to  pack 
onions  in  specific  RPCs,  master 
containers,  and  containers  other  than 
the  currently  approved  permanent 
containers.  Container  dimensions  can 
vary  slightly  depending  on  the 
manufacturers.  During  previous  seasons, 
handlers  applied  for  and  obtained 
Committee  approval  to  use  other 
containers  on  an  experimental  basis. 
Safeguarding  the  use  of  such 
experimental  containers  is  an  additional 
burden  for  the  Committee. 

Because  this  trend  seems  certain  to 
continue  in  the  future,  the  Committee 
concluded  that  the  best  and  most 
economical  resolution  of  the  issue 
concerning  the  number  of  containers 
would  be  to  simply  eliminate  the 
container  requirements,  thereby 
permitting  shippers  to  respond  to  buyer 
requests  as  they  see  fit. 

The  trend  toward  even  more  unique 
and  specialized  packaging  generally  is 
governed  by  the  desire  of  the  retail 
community  to  receive  produce  in 
"display-ready"  packaging  consistent 
with  the  retailer's  image  and  marketing 


plan  for  each  type  and  size  of  store.  At 
the  same  time,  the  packaging  must  meet 
the  buyer's  expectations  for  structinal 
integrity  and  consistency  with  that 
buyer's  handling  practices.  Although 
the  increased  flexibility  does  complicate 
the  marketplace,  and  may  result  in 
inefficiencies,  it  is  what  retailers  think 
consumers  want,  and  therefore,  is 
prerequisite  tq  selling  onions.  Maximum 
efficiency  would  result  from  the 
adoption  of  a  single  imiform  footprint, 
but  an  effort  over  the  past  two  years  to 
win  acceptance  of  such  a  footprint  has 
been  virtually  abandoned  because  it  is 
contrary  to  trends  in  buyer 
requirements.  Furthermore,  foodservice 
buyers  also  have  specialized  container 
requirements  often  different  from 
retailer  requirements.  In  the  end, 
however,  the  confusion  is  held  to  a 
minimum  by  the  simple  fact  that  onions 
normally  are  sold  by  weight  and  grade, 
which  is  consistent  regardless  of 
packaging. 

Eliminating  all  container 
requirements  in  the  handling 
regulations  will  enable  the  industry  to 
ship  onions  in  any  and  all  containers 
preferred  by  consumers,  buyers,  and  all 
retailers,  which  would  benefit 
producers,  handlers,  buyers,  and 
consumers  to  Texas  onions  enabling  the 
industry  to  compete  more  effectively  in 
the  marketplace.  This  action  will  help 
the  industry  in  providing  consiuners 
with  high  quality  onions,  promoting 
buyer  satisfaction,  and  improving 
producer  returns.  This  action  will  not 
impact  the  onion  import  requirements. 

Removing  container  requirements 
requires  that  all  references  to  containers 
and  applicable  language  also  be 
removed  from  the  order's  rules  and 
regulations,  including  references  to 
onions  for  peeling,  chopping,  and 
slicing.  Reference  to  these  types  of  fresh 
processing  methods  will  only  be  made 
in  the  introductory  text  of  §  959.322  in 
order  to  avoid  confusion  with  other 
types  of  processing,  which  re  exempt 
from  grade,  size,  and  inspection 
requirements.  In  addition,  several 
conforming  and  formatting  changes  are 
being  made  to  clarify  or  remove  some 
outdated  language.  Specifically,  in 
§  959.104  Fiscal  period  the  first 
sentence  and  first  part  of  the  second 
sentence  needs  to  be  removed.  In 
§  959.322(d)(1),  the  reference  to  (f)(3)(ii) 
needs  to  be  removed  because  no  such 
section  exists,  and  should  be  replaced 
with  the  correct  reference  to  shipments 
for  experimental  purposes.  The 
incorrect  section  was  inadvertently 
placed  in  the  regulation.  Also,  in 
paragraph  (d)(1)  the  name  of  the 
inspection  office  should  be  corrected  to 
reflect  the  correct  name  of  the  local 


inspection  office  and  should  include  the 
Inspection  Service's  name  referred  to  in 
the  order.  In  addition,  paragraphs  (f)(2), 
(f)(3),  and  (f)(5)  will  be  removed  because 
they  will  no  longer  be  applicable  when 
container  requirements  are  eliminated. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  bi'ought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  90  producers 
pf  onions  in  the  production  area  and 
approximately  35  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producers  are  defined 
by  the  Small  Business  Administration 
(13  CFR  121.201)  as  those  having  annual 
receipts  lass  than  $750,000,  and  small 
agricultinal  service  firms  are  defined  as 
those  whose  annual  receipts  are  less      ^ 
than  $5,000,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in 
producing,  shipping,  and  marketing 
onions.  For  the  2001-02  marketing  year, 
the  industry's  35  handlers  shipped 
onions  produced  on  16,148  acres  with 
the  average  and  median  volume  handled 
being  152.  446  and  136,810  fifty-pound 
bag  equivalents,  respectively.  In  terms 
of  production  value,  total  revenues  for 
the  35  handlers  were  estimated  to  be 
$39.9  million,  with  average  and  median 
revenues  being  $1.1  million  and  $1.0 
million,  respectively. 

The  South  Texas  onion  industry  is 
characterized  by  producers  and 
handlers  whose  farming  operations 
generally  involve  more  than  one 
commodity,  and  whose  income  from 
fahning  operations  is  not  exclusively 
dependent  on  the  production  of  onions. 
Alternative  crops  provide  an 
opportiuiity  to  utilize  many  of  the  same 
facilities  and  equipment  not  in  use 
when  the  onion  production  season  is 
complete.  For  this  reason,  typical  onion 
producers  and  handlers  either  produce 
multiple  crops  or  alternate  crops  within 
a  single  year. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 


that  all  of  the  35  handlers  regulated  by 
the  order  would  be  considered  small 
entities  if  only  their  spring  onion 
revenues  are  considered.  However, 
revenues  from  other  productive 
enterprises  would  likely  push  a  large 
number  of  these  handlers  above  the 
$5,000,000  armual  receipt  threshold.  All 
of  the  90  producers  may  be  classified  as 
small  entities  based  on  the  SBA 
definition  if  only  their  revenue  from 
spring  onions  is  considered.  When 
revenues  from  all  sources  are 
considered,  a  majority  of  the  producers 
would  not  be  considered  small  entities 
because  receipts  would  exceed 
$750,000. 

This  rule  invites  comments  on 
revisions  to  the  rules  and  regulations 
prescribed  under  the  South  Texas  onion 
order.  This  rule  eliminates  container 
requirements  on  onion  shipments  in 
§  959.322  of  the  order's  handling 
regulations,  and  makes  several  . 

conforming  and  formatting  changes. 
Removing  all  container  requirements 
will  provide  the  industry  expanded 
flexibility  to  use  any  and  all  types  of 
containers  preferred  by  consumers, 
buyers,  and  all  retailers,  or  to  ship 
onions  in  bulk,  which  will  help 
handlers  compete  more  effectively  in 
the  marketplace,  better  meet  buyers' 
needs,  and  improve  producer  returns. 
All  shipments  will  continue  to  be 
required  to  meet  grade,  size,  and 
inspection  requirements.  This  rule 
change  will  allow  South  Texas  onion 
handlers  to  supply  existing  markets  and 
will  allow  the  industry  to  be  more 
competitive  in  the  marketplace. 
Allowing  shipments  of  onions  in  all 
types  of  containers  or  in  bulk  is 
expected  to  increase  shipments  of  Texas 
onions  because  there  will  no  longer  be 
any  container  restrictions. 

In  addition,  this  rule  will  also:  (1) 
Remove  outdated  language  from 
§  959.104;  (2)  remove  all  references  to 
containers  and  applicable  language  from 
the  order's  rules  and  regulations;  (3) 
remove  an  incorrectly  referenced 
paragraph  in  current  §  959.322(d) 
Inspection  and  replace  it  with  the 
correct  reference;  and  (4)  correct  the 
name  of  the  Texas- Federal  Inspection 
Service  office.  The  Committee 
unanimously  recommended  these 
changes  at  its  October  8,  2002,  meeting 
and  clarified  the  recommendation  via  a 
mail  vote  on  October  31.  2002.  After  the 
October  8  meeting,  the  Chairman 
appointed  a  subcommittee  to  review  the 
Committee's  recommendations.  The 
subcommittee  met  on  November  5. 
2002,  and  further  discussed  the  reasons 
why  the  changes  should  be  made. 

Section  959.52(b)(4)  of  the  onion 
order  provides  authority  to  regulate  size. 


capacity,  weight,  dimensions,  or  pack  of 
the  container  or  containers  which  may 
be  used  in  the  packaging,  transportation, 
sale,  preparation  for  market,  shipment, 
or  other  handling  of  onions.  Section 
959.52(c)  allows  for  the  modification, 
suspension,  or  termination  of  such 
regulations  when  warranted. 

Section  959.322(c)  of  the  order's  rules 
and  regulations  outlines  container 
requfrements  for  onions.  Currently, 
§  959.322(c)(1)  through  (7)  of  the 
regulations  authorizes  ten  containers 
(25-pound,  50-pound,  2-pound,  3- 
pound,  5-pound,  and  10-pound  bags; 
20-pound.  25-pound,  40-pound,  and  50- 
pound  cartons)  for  use  by  onion 
handlers. 

Section  959.322(f)(2)  exempts  gift 
packages  of  onions  not  exceeding  25 
pounds  per  package  from  the  container 
requirements  of  §  959.322(c)  if  the 
onions  have  not  previously  been 
handled.  Also,  §959.322(0(4)  authorizes 
the  Committee  to  approve  other  types  of 
containers  for  experimental  or  testing 
purposes. 

In  recent  years,  there  has  been  a 
proliferation  in  package  requirements 
from  buyers  intent  on  providing  either 
unique  packaging  for  their  stores  or 
special  carton  sizes  for  thefr  racking  or 
handling  equipment.  American  retailers 
desiring  to  emulate  European  marketing 
concepts  in  display  developments  (and 
supporting  handling  systems)  in  the 
U.S.  and  Canadian  marketplace  have 
significantly  influenced  this  process. 
The  evolution  of  the  club  and  discount 
stores,  design  alterations  tailored  to 
protecting  the  conunodity  from  damage 
during  shipment  ariH/or  store 
presentation,  and  the  development  of 
new  packaging  materials,  for  example, 
returnable  plastic  containers  (RPCs) 
have  also  greatly  influenced  the 
rriarketplace.  The  supply  side,  for 
reasons  of  efficiency,  has  resisted  this 
growth  when  possible.  However,  buyer 
influence  is  such  that  no  shipper  can  or 
will  deny  buyers  new  cartons,  knowing 
that  other  shippers  will  readily  adopt 
them.  The  shippers  are  all  impacted  by 
the  surge  in  packaging  demands.  Many 
retailers  have  asked  handlers  to  pack 
onions  in  specific  RPCs,  master 
containers,  and  containers  other  than 
the  ciurently  approved  permanent 
containers.  Container  dimensions  can 
vary  slightly  depending  upon  the 
manufacturer.  During  previous  seasons, 
handlers  applied  for  and  obtained 
Committee  approval  to  use  these 
containers  on  an  experimental  basis. 
Safeguarding  the  use  of  such 
experimental  containers  is  an  additional 
burden  for  the  Committee. 

Because  this  trend  seems  certain  to 
continue  in  the  future,  the  Committee 


concluded  that  the  best  and  most 
economical  resolution  of  the  issue 
concerning  the  number  of  containers 
would  be  to  simply  eliminate  the, 
container  requirements,  thereby 
permitting  shippers  to  respond  to  buyer 
requests  as  they  see  fit. 

"The  trend  toward  even  more  unique 
and  specialized  packaging  generally  is 
governed  by  the  desire  of  the  retail 
community  to  receive  produce  in 
"display-ready"  packaging  consistent 
with  the  retailer's  image  and  marketing 
plan  for  each  type  and  size  or  store.  At 
the  same  time,  the  packaging  must  meet 
the  buyer's  expectations  for  structural 
integrity  and  consistency  with  that 
buyer's  handling  practices.  Although 
the  increased  flexibility  does  complicate 
the  marketplace,  and  quite  obviously 
results  in  inefficiencies,  it  is  what 
retailers  think  consumers  want,  and, 
therefore,  is  prerequisite  to  selling 
onions.  Maximum  efficiency  would 
result  from  the  adoption  of  a  single 
uniforrh  footprint,  but  an  effort  over  the 
past  two  years  to  win  acceptance  of 
such  a  footprint  has  been  virtually 
abandoned  because  it  is  contrary  to 
trends  in  buyer  requirements. 
Furthermore,  foodservice  buyers  also    . 
have  specialized  container  requirements 
often  different  from  retailer 
requirements.  In  the  end,  however,  the 
confusion  is  held  to  a  minimum  by  the 
simple  fact  that  onions  normally  are 
sold  by  weight  and  grade,  which  is 
consistent  regardless  of  packaging. 

Eliminating  all  container 
requirements  in  the  handling 
regulations  will  enable  the  industry  to 
ship  onions  in  any  and  all  containers 
preferred  by  consumers,  buyers,  and  all 
retailers,  which  would  benefit 
producers,  handlers,  buyers,  and 
consumers  of  Texas  onions  enabling  the 
industry  to  compete  more  effectively  in 
the  marketplace.  This  action  will  not 
impact  the  onion  import  requirements. 
Removing  container  requirements 
requires  that  all  references  to  containers 
and  applicable  language  also  be 
removed  from  the  order's  rules  and 
regulations.  References  to  containers  for 
onions  for  peeling,  chopping,  and 
slicing  are  also  removed.  Reference  to 
these  types  of  fresh  processing  methods 
will  only  be  made  in  the  introductory 
text  of  §  959.322  in  order  to  avoid 
confusion  with  other  types  of 
processing,  which  are  exempt  from 
grade,  size,  and  inspection  requirements 
and  to  correct  §  959.322{g)(11.  In 
addition,  several  conforming  and 
formatting  changes  are  being  made  to 
clarify  or  remove  some  outdated 
language.  Specifically,  in  §959.104 
Fiscal  period  the  first  sentence  and  first 
part  of  the  second  sentence  need  to  be 
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removed.  In  §  959.322(d)(1),  the 
reference  to  (f)(3)(ii)  needs  to  be 
removed  because  no  such  section  exists, 
and  should  be  replaced  with  the  correct 
reference  to  shipments  for  experimental 
purposes.  The  incorrect  section  was 
inadvertently  placed  in  the  regulation. 
Also,  in  paragraph  (d)(1)  the  name  of  the 
inspection  office  should  be  corrected  to 
reflect  the  correct  name  of  the  local 
inspection  office  and  should  include  the 
Inspection  Service's  name  referred  to  in 
the  order.  In  addition,  paragraphs  (f)(2), 
(f)(3),  and  (f)(5)  will  be  removed  because 
they  will  no  longer  be  applicable  when 
container  requirements  are  eliminated. 

The  opportunities  and  benefits  of  this 
rule  are  expected  to  be  equally  available 
to  all  onion  handlers  and  regardless  of 
their  size  of  operation.  The 
recommended  changes  will  benefit  the 
entire  South  Texas  onion  industry. 

The  alternatives  would  be  to  suspend 
the  container  requirements  for  a  certain 
period  of  time  or  leave  the  regulations 
as  they  are.  However,  the  Committee 
believed  that  the  best  action  would  be 
to  eliminate  all  requirements  completely 
to  provide  expanded  flexibility. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
onion  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectoi' agencies. 

In  addition,  USDA  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the  South 
Texas  onion  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations.  Like  all  Committee 
meetings,  the  October  8,  2002,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  their  views  on  this  issue.  Also, 
the  Committee  has  a  number  of 
appointed  subcommittees  to  review 
certain  issues  and  make 
recommendations  to  the  Conunittee. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://vvvi-w.ams.usda.gov/ 
fv/ moab.html.  Any  question  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 


This  rule  invites  comments  on 
revisions  to  the  rules  and  regulations 
currently  prescribed  under  the  South 
Texas  onion  marketing  order.  Any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes 
requirements  by  providing  additional  , 
marketing  flexibility  for  the  industry  to 
ship  onions;  (2)  this  rule  should  be  in 
place  as  soon  as  possible  because  the 
2003  season  begin»  March  1,  2003;  (3) 
the  Committee  unanimously 
recommended  these  changes  at  a  public 
meeting  and  interested  parties  had  an 
opportunity  to  provide  input;  and  (4) 
this  rule  provides  a  60-day  comment 
period  and  any  comments  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements,  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set^orth  in  the 
preamble,  7  CFR  Part  959  is  amended  as 
follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  959.104  is  revised  to  read 
as  follows:  , 

S959.104    Fiscal  period. 

The  fiscal  period  shall  begin  August 
1  of  each  year  and  end  July  31  of  the 
following  year,  both  dates  inclusive. 

§959.237    (Amended] 

3.  In  §  959.237,  remove  the  words 
"container  or". 

4.  Section  959.322  is  amended  by: 

A.  Revising  the  introductory 
paragraph; 

B.  Removing  paragraph  (c); 

C.  Redesignating  paragraph  (d)  as 
paragraph  (c),  and  revising  newly 
redesignated  paragraph  (c)(1): 


D.  Redesignating  paragraph  (e)  as 
paragraph  (d); 

E.  Redesignating  paragraph  (f)  as 
paragraph  (e),  and  revising  redesignated 
paragrapil  (e); 

F.  Redesignating  paragraph  (g)  as 
paragraph  (f),  and  revising  the 
introductory  texts  of  newly  redesignated 
paragraphs  (f)  and  (f)(4);  and 

G.  Redesignating  paragraph  (h)  as 
paragraph  (g)  to  read  as  follows: 

§959.322    Handling  regulation. 

Dvuing  the  period  beginning  March  1 
and  ending  June  4,  no  handler  shall 
handle  any  onions,  including  onions  for 
peeling,  chopping,  and  slicing,  unless 
they  comply  with  paragraphs  (a) 
through  (c)  or  (d)  or  (ej  of  this  section. 
*         *         *         *    "     * 

(c)  Inspection.  (1)  No  handler  may 
handle  any  onions  regulated  hereunder, 
except  pUrsudnt  to  paragraphs  (d).  (e)(1). 
or  (e)(2)(i)  of  this  section  unless  an 
inspection  certificate  has  been  issued  by 
the  Federal  or  Federal-State  Inspection 
Service,  Texas  Cooperative  Inspection 
Program,  covering  them  and  the 
certificate  is  valid  at  the  time  of 
shipment.  City  destinations  shall  be 
listed  on  inspection  certificates  and 

release  forms. 

***** 

(e)  Special  purpose  shipments.  (1) 
The  minimum  grade,  size,  quality,  and 
inspection  requirements  set  forth  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  not  be  applicable  to  shipments  of 
onions  for  charity,  relief  and  processing 
if  handled  in  accordance  with  paragraph 
(f)  of  this  section. 

(2)  Experimental  shipments.  Upon 
approval  by  the  committee,  onions  may 
be  shipped  for  experimental  purposes 
exempt  from  regulations  issued 
pursuant  to  §§  959.42.  959.52  and 
959.60.  provided  they  are  handled  in 
accordance  with  the  safeguard 
provisions  of  paragraph  (f)  of  this 
section. 

(3)  Onions  failing  to  meet 
requirements.  Onions  failing  to  meet  the 
grade  and  size  requirement  of  this 
section,  and  not  exempt  under 
paragraphs  (d)  or  (e)  of  this  section,  may 
be  handled  only  pursuant  to  §  959.126. 
Such  onions  not  handled  in  accordance 
with  paragraph  (f)  of  this  section  shall 
be  mechanically  mutilated  at  the 
packing  shed  rendering  them  unsuitable 
for  fresh  market. 

(f)  Safeguards.  Each  handler  making 
shipments  of  onions  for  relief,  charity, 
processing,  or  experimental  purposes 
shall: 
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(4)  In  addition  to  provisions  in  the  , 
preceding  paragraphs,  each  handler 
making  shipments  for  processing  shall: 

***** 

Dated:  March  4,  2003. 
A.J.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-37-AD;  Amendment 
39-13080;  AD  2003-05-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Deutschland  Ltd.  &  Co  KG,  Model  Jay 
611-8,  620-15,  650-15,  and  651-54 
Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  is  applicable  to  Rolls-Royce 
Deutschland  Ltd.  &  Co  KG  (RRD)  Model 
Tay  620-15  and  650-15  turbofan 
engines.  That  AD  currently  requires 
initial  and  repetitive  inspections  of 
certain  low  pressure  (LP)  fuel  tubes. 
This  amendment  requires  the  same 
inspections  and  adds  two  engine  models 
to  the  applicability.  This  amendment  is 
prompted  by  a  report  that  certain  Tay 
611-8  and  651-54  turbofan  engines  may 
use  the  same  LP  fuel  tube.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  a  dual-engine  flameout  due  to 
fuel  exhaustion,  which  could  lead  to 
forced  landing  and  possible  damage  to 
the  airplane. 

DATES:  Effective  March  26.  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  26.  2003.  The 
incorporation  by  reference  of  certain 
other  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  EHrector  of  the  Federal  Register  as  of 
December  18,  2002  (67  FR  71814; 
December  3,  2002). 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  12,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 


Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
37-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays.  Conunents  may 
also  be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce  Deutschland  Ltd.  &  Co  KG, 
Eschenweg  11,  D-15827  DAHLEWITZ, 
Germany;  telephone  49  (0)  33-7086- 
1768;  fax  49  (0)  33-7086-3356.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park. 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12.  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  781-238-7176; 
fax  781-238-7199.  » 

SUPPLEMENTARY  INFORMATION:  On 
November  21,  2002,  the  FAA  issued  AD 
2002-24-06,  Amendment  39-12971  (67 
FR  71814,  December  3,  2002)  to  require 
an  initial  inspection  within  300  hours 
time-in-service  (TIS)  after  the  effective 
date  of  the  AD,  or  one  month  after  the 
effective  date  of  the  AD,  whichever 
occurred  first.  That  action  was 
prompted  by  a  report  of  a  dual-engine 
flameout  on  a  Fokker  F.28  Mark  0100 
airplane  that  resulted  in  a  forced 
landing  and  destruction  of  the  airplane. 
That  condition,  if  not  corrected,  could 
result  in  a  dual-engine  flameout  due  to 
fuel  exhaustion,  which  could  lead  to 
forced  landing  and  possible  damage  to 
the  airplane.  The  Luftfhart  Bundesamt 
(LBA),  which  is  the  airworthiness 
authority  for  Germany,  determined  that 
a  leak  from  the  LP  fuel  tube,  part 
number  (P/N)  JR33021A,  which 
connects  the  LP  fuel  flowmeter  to  the 
high  pressure  (HP)  fuel  pump,  resulted 
in  complete  fuel  exhaustion  and  . 
subsequent  dual  engine^flameout. 

Since  AD  2002-24-06  was  issued,  the 
LBA  has  notified  the  FAA  that  the  same 
unsafe  condition  may  exist  on  RRD' 
Model  Tay  611-8  and  651-54  turbofan 
engines  with  Part  4  of  RRD  SB  TAY-73- 
1194  incorporated. 


Manufacturer's  Service  Information 

RREThas  issued  SB  TAY-73-1540. 
Revision  1,  dated  September  13,  2002,    ' 
that  specifies  procedures  for  inspecting 
the  LP  fuel  tube,  P/N  IR33021A,  for 
fretting  on  Tay  620-15  and  650-15 
turbofan  engines.  The  LBA  classified 
this  ser\«ice  bulletin  as  mandatory'  and 
issued  AD  No.  2002-331,  dated 
September  13,  2002,  in  order  to  ensure 
the  airu'orthiness  of  these  engines  in 
Germany.  RRD  has  also  issued  SB  TAY- 
73-1553,  Revision  1,  dated  December 
13,  2002,  that  specifies  procedures  for    . 
inspecting  the  LP  fuel  tube,  P/N 
JR33021A.  for  fretting  on  Tay  611-8  and 
651-54  turbofan  engines.  The  LBA 
classified  this  service  bulletin  as 
mandatory  and  issued  AD  No.  2002- 
358,  dated  November  28,  2002,  in  order 
to  ensure  the  airworthiness  of  these  RRD 
Model  Tay  611-8  and  651-54  turbofan 
engines  in  Germany. 

Bilateral  Airworthiness  Agreement 

These  engine  models  are  type 
certificated  in  Germany,  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21^9)  and  the    • 
applicable  bilateral  airworthiness 
agreement.  Piusuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has  .^^ 

examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RRD  Tay  61 1-8,  620- 
15,  650-15.  and  651-54  turbofan 
engines  of  the  same  type  design,  this  AD 
is  being  issued  to  prevent  a  dual-engine 
flameout  due  to  fuel  exhaustion,  which 
could  lead  to  forced  landing  and 
possible  damage  to  the  airplane.  Since 
the  effective  date  of  AD.  2002-24-06  was 
December  18.  2002,  and  all  TAY  620- 
15  and  650-15  engines  should  have 
completed  the  initial  inspection,  this 
AD  requires: 

•  An  initial  inspection  of  the  LP  fuel 
tube  for  fretting  before  further  flight  for 
Tay  620-15  and  650-15  turbofan 
engines. 

•  An  initial  inspection  of  the  LP  fuel 
tube  for  fretting  within  300  hours  TIS  or 
one  month  after  the  effective  date  of  this 
AD,  whichever  occiors  first  for  Tay  611- 
8  and  651-54  turbofan  engines. 
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•  Repetitive  inspections  for  fretting  of 
the  LP  fuel  tube  within  2.000  hours  TIS 
after  the  last  inspection  for  Tay  611-8. 
620-15,  650-15.  and  651-54  turbofan 
engines. 

The  actions  must  be  done  in 
accordance  with  the  service  bulletins 
described  previously.  The  inspections 
required  by  this  AD  are  considered 
interim  action,  and  further  rulemaking 
actions  may  be  taken. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  Comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conomenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20G2-NE-37-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  3&-12971  (67  FR 
71814.  December  3.  2002)  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-13080,  to  read  as 
follows: 

2003-0S-O4    Rolls-Royce  DeutscMand  Ltd. 
&  Co  KG:  Amendment  39-13080.  Docket 
No.  2002-NE-37-AD.  Supersedes  AD 
2002-24-06.  Amendment  39-12971. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Rolls-Royce 
Deutschland  Ltd.  &  Co  KG  (RRD).  Model  Tay 
620-15.  650-15  turlxjfan  engines  with  low 
pressure  (LP)  fuel  tube,  part  number  (P/N) 


JR33021A,  installed,  and  Tay  611-8  and  651- 
54  turbofan  engines  with  Part  4  of  RRD 
service  bulletin  (SB)  TAY-73-1194 
incorporated  and  LP  fuel  tube,  P/N 
JR33021A.  installed.  These  engines  are 
installed  on.  but  not  limited  to  Fokker  F.28 
Mark  0100  airplanes.  Supplemental  Type 
Certificate  No.  SA842SW.  Boeing  727 
airplanes,  and  Gulfstream  G-=-IV  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  a  dual-engine  flameout  due  to 
fuel  exhaustion  which  could  lead  to  forced 
landing  and  possible  damage  to  the  airplane, 
do  the  following: 

Tay  620-15  and  650-15  Turbofan  Engines 

(a)  Before  hirther  flight,  for  Tay  620-15  and 
650-15  turbofan  engines,  inspect  LP  fuel 
tube,  P/N  JR33021A,  for  fretting  in 
accordance  with  3.C.I.  through  3.C.10.  of  the 
Accomplishment  Instructions  of  RRD  SB 
TAY-73-1540,  Revision  1.  dated  September 
13.  2002. 

(b)  Thereafter,  for  Tay  620-15  and  650-15 
turbofan  engines,  inspect  the  LP  fuel  tube.  P/ 
N  JR33021A.  for  fretting  in  accordance  with 
3.C.I.  through  3.C.10.  of  the  Accomplishment 
Instructions  of  RRD  SB  TAY-73-1540. 
Revision  1.  dated  September  13,  2002;  at 
intervals  not  to  exceed  2.000  hours  time-in- 
service  (TIS)  since  the  last  inspection. 

Tay  611-8  and  651-54  Turbofan  Engines 

(c)  For  Tay  611-8  and  651-54  turbofan 
engines  with  Part  4  of  RRD  service  bulletin 
(SB)  TAY-73-1194  incorporated  and  4,000  or 
more  hours  TIS,  within  300  hours  TIS  after 
the  effective  date  of  this  AD  or  one  month 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  inspect  U"  fuel  tube.  P/N 
JR33021  A.  for  fretting  in  accordance  with 
3.C.I.  through  3.C.11.  of  the  Accomplishment 
InsU-uctions  of  RRD  SB  TAY-73-1553. 
Revision  1.  dated  December  13,  2002. 

(d)  For  Tay  611-8  and  651-54  turbofan 
engines  with  Part  4  of  RRD  service  bulletin 
(SB)  TAY-73-1194  incorporated  and  fewer 
than  4,000  hours  TIS,  upon  reaching  4,000 
hours  TIS  or  within  one  month  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  inspect  LP  fuel  tube,  P/N  JR33021A,  for 
fretting  in  accordance  with  3.C.I.  through 
3.C.11.  of  the  Accomplishment  Instructions 
of  RRD  SB  TAY-73-1553,  Revision  1.  dated 
December  13,  2002. 

(e)  Thereafter,  for  Tay  611-8  and  651-54 
turbofan  engines  with  Part  4  of  RRD  service 
bulletin  (SB)  TAY-7?-1194  incorporated. 


inspect  the  LP  fuel  tube,  P/N  JR33021A,  for 
fretting  in  accordance  with  3.C.I.  through 
3.C.11.  of  the  Accomplishment  Instructions 
of  RRD  SB  TAY-73-1553,  Revision  1,  dated 
December  13,  2002;  at  intervals  not  to  exceed 
2,000  hours  TIS  since  the  last  inspection. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 


submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the. 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference      *" 

(h)  The  inspections  must  be  done  in 
accordance  with  the  following  Rolls-Royce 
Deutschland  Ltd.  &  Co  KG  service  bulletins 
(SB's): 


Document  No. 


SB  TAY-73-1540— Total  pages:  9  .. 
SB  TAY-73-1553— Total  pages:  10 


Pages 


All 
Ail 


Revision 


Date 


Septemt)er  13.  2002. 
December  13,  2002. 


The  incorporation  by  reference  of  SB  TAY- 
73-1540,  Revision  1.  dated  September  13, 
2002,  was  approved  by  the  Director  of  the 
Federal  Register  on  December  18,  2002  (67 
FR  71814;  December  3,  2002).  The 
incorporation  by  reference  of  SB  TAY-73- 
1553,  Revision  1,  dated  December  13.  2002. 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  Deutschland  Ltd.  &  Co  KG, 
Eschenweg  11,  D-15827  DAHLEWITZ. 
Germany;  telephone  49  (0)  33-7086-1768; 
fax  49  (0)  33-7086-3356.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington.  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700. 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  LBA  airworthiness  directives  AD  No. 
2002-331,  dated  September  13.  2002,  and  AD 
No.  2002-358,  dated  November  28,  2002. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
March  26,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
March  4,  2003. 
Jay  I.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-5583  Filed  3-10-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-50-AD;  Amendment 
39-13078;  AD  2003-05-02] 

RIN  2120-AA64 

Airworthiness  Directh^es;  Lindstrand 
Balloons  Ltd  Fuel  Hoses 

agency:  Federal  Aviation 
,  Administration,  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  aircraft  (specifically 
balloons)  that  incorporate  certain 
Lindstrand  Balloons  Ltd  (Lindstrand) 
fuel  hoses.  This  AD  requires  you  to 
inspect  for  certain  batches  of  installed 
fuel  hoses  and  replace  any  of  these  fuel 
hoses.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  replace 
defective  fuel  hoses  before  they  result  in 
propane  fuel  leaks.  Such  propane  fuel 
leaks  could  lead  to  a  propane  fuel  fire. 

DATES:  This  AD  becomes  effective  on 
May  2,  2003. 

The  Direefor  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  May  2,  2003. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Lindstrand  Balloons  Ltd,  Maesbury 
Road,  Oswestry,  Shropshire  SY  10  8ZZ, 
England;  telephone:  +44  (0)  1691- 
671717;  facsimile:  +44  (0)  1691-671122. 
You  may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-50-AD,  901  Locust,  Room 
506,  Kansas  City,  Missoiu-i  64106;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Chudy,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301>  Kansas  City,  Missoiui  64106; 
telephone:  (816^  329-4140;  facsimile: 
(816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 


Discussion 

What  Events  Have  Caused  This  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  aircraft  (specifically  balloons)  that 
incorporate  certain  Lindstrand  fuel 
hoses.  The  CAA  reports  six  incidents  of 
3/8-inch  bore  fuel  supply  hoses,  batch 
ideiitification  number  FHL  38381  or 
FHL  40579,  failing  in  service. 

The  typical  failure  observed  is  of 
liquid  fuel  escaping  at  any  position 
along  the  length  of  the  hose  and  through 
the  pinpricking  on  the  outer  siu-face. 
The  leakage  observed  varies  from  small 
bubbles,  when  leak  detection  fluid  is 
used  on  the  surface  of  the  hose,  to 
visible  jets  of  liquid  propane. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

Such  propane  fuel  leaks  could  lead  to 
a  propane  fuel  fire. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  aircraft  (specifically 
balloons)  that  incorporate  certain 
Lindstrand  fuel  hoses.  This  proposal 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  December  4,  2002  (67  FR     ■ 
72119).  The  NPRM  proposed  to  require 
you  to  inspect  for  certciin  batches  of 
installed  fnel  hoses  and  replace  any  of 
thpse  fuel  hoses. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
oiu-  determination  of  the  cost  to  the 
public. 
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FAA's  Determination 

What  Is  FAA  's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 


Latmr  cost 


1  workhour  x  $60  per  hour  =  $60 


— Provide  the  intent  that  was 
proposed  in  the  NPRM  for  correcting  the 
imsafe  condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 


Parts  cost 


Not  applicable 


Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  204 
aircraft  (specifically  balloons)  in  the 
U.S.  registry. 

What  Is' the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Total  cost  per 
airplane 


$60 


Total  cost  on  U.S.  oper- 
ators 


$60  X  204  =  $12,240 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  would  be  required  based  on  the 


results  of  the  inspection.  We  have  no 
way  of  determining  the  number  of 


Lat)or  cost 


1  workhour  x  $60  per  hour  =  $60  per  hose 


Parts  cost 


aircraft  that  may  need  such 
replacement: 


Replacement  hoses  provided  by  manufacturer 


Total  cost  per  hose 


$60 


Regulatory  Impact 

Does  This  ADJmpact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-05-O2     Lindstrand  Balloons  Ltd: 

Amendment  39-13078;  Docket  No. 

2002-CE-50-AD. 
(a)  What  aircraft  are  affected  by  this  AD? 
This  AD  affects  any  aircraft  (specifically 
balloons),  certificated  in  any  category,  that 
incorporate  Lindstrand  3/8-inch  bore  hoses 
from  either  hose  batches  FHL  38381  or  FHL 
40579. 

,(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
aircraft  identified  in  paragraph  (a)  of  this  AD 
must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  replace  defective  fuel  hoses 
before  they  result  in  propane  fuel  leaks.  Such 
propane  fuel  leaks  could  lead  to  a  propane 
fuel  fire. 

(d)  What  actions  inust  I  accomplish  to 
address  this  pmblem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect  all  3/8-Inch  bore 
hoses  used  within  the  air- 
craft, including  burner  supply 
hoses,  basket  manifolds,  and 
refueling  hoses  to  determine 
If  the  hose  Is  from  either  de- 
fective hose  batch  FHL 
38381  or  FHL  40579. 


Compliance 


Within  5  hours  time-ln-service  after  May  2,  2003  (the  effective 
date  of  this  AD). 


Procedures 


In  accordance  with  Lindstrand  Balloons  Ltd  Service  Bulletin  Ho. 
7,  Issue  1 ,  dated  July  1 1 ,  2002 
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Actions 


(2)  If  any  hose  from  the  defec- 
tive hose  t)atch  is  found  dur- 
ing the  inspection: 

(i)  Obtain  a  replacement 
scheme  from  the  manufac- 
turer through  the  FAA  at  the 
address  specified  in  para- 
graph (f)  of  this  AD 

(II)  Incorporate  this  replacement 
sctieme. 


(3)  Do  not  install  Lindstrand  3/ 
8-Inch  bore  fuel  hoses  from 
either  hose  batch  FHL  38381 
or  FHL  40579,  unless  re- 
placed per  paragraphs 
(d)(2)(i)and(d)(2)(ii)ofthis 
AD. 


Compliance 


Prior  to  further  flight  after  the  inspection  in  which  the  hose  from 
the  defective  hose  batch  Is  found. 


Procedures 


As  of  May  2,  2003  (the  effective  date)  of  this  AD 


Obtain  this  replacement  scheme  through  the  FAA  at  the  address 
specified  In  paragraph  (f)  of  this  AD. 


N(^  applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Standards  Office,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standards  Office. 

Note  1:  This  AD  applies  to  each  aircraft 
(specifically  balloons)  with  a  Lindstrand 
Balloons  Ltd  3/8-inch  fuel  hose  identified  in 
paragraph  (a)  of  this  AD,  regardless  of 
whether  it  has  been  modifitu,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  aircraft 
(specifically  balloons)  that  have  been 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
ehminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Roger  Chudy, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4140;  facsimile:  (816)  329-4090, 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Lindstrand  Balloons  Ltd  Service  Bulletin  No. 
7,  Issue  1,  dated  July  11,  2002.  The  Director 
of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may  get  copies 
from  Lindstrand  Balloons  Ltd,  Maesbury 
Road,  Oswestry,  Shropshire  SY  10  8ZZ, 
England;  telephone:  +44  (0)  1691-671717; 
facsimile:  +44  (0)  1691-671122.  You  may 
view  copies  at  the  FAA.  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  SU«et,  NW.7  suite  700,  Washington, 
DC. 


Note  2:  The  subject  of  this  AD  is  addressed 
in  British  AD  Number  002-0.7-2002,  dated 
July  12,  2002. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  May  2,  2003. 

Issued  in  Kansas  City,  Missouri,  on  March 
3,2003. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  03-5392  Filed  3-10-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1310 

[DEA-242F1 

RIN1117-AA74 

Maintenance  of  Records;  Technical 
Correction 

AGENCY:  Drug  Enforcement 

Administration  (DEA),  Justice. 

ACTION:  Final  rule. 

summary:  The  Drug  Enforcement 
Administration  (DBA)  is  hereby 
correcting  its  regulations  to  reinstate  a 
paragraph  which  was  inadvertently 
removed  by  a  previous  rulemaking.  This 
final  rule  reinstates  that  paragraph  and 
makes*  conforming  amendments  to  a 
related  paragraph. 
EFFECTIVE  DATE:  March  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M,  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  11, 1994,  DEA  published 
a  final  rule  in  the  Federal  Re^er  (59 


FR  51365)  amending  21  CFR  1310.04  by 
eliminating  the  threshold  for  the  List  I 
chemical  ephedrine.  DEA  did  this  by 
adding  paragraph  (g)  and  subparagraphs 
(1),  (l)(i).  (l)(ii).and  (2).  Subsequently, 
on  October  17,  2001,  DEA  published  a 
final  rule  in  the  Federal  Register 
making  red  phosphorus,  white 
phosphorus  and  hypophosphorous  acid 
(and  its  salts)  List  I  chemicals  (66  FR 
52670).  At  the  same  time,  DEA  did  not 
estabUsh  thresholds  for  these  chemicals. 
DEA  did  this  by  amending  21  CFR 
1310.04(g)(1)  by  adding  new 
subparagraphs  (l)(ii),  (l){iii),  and  (l_)(iv). 
Finally,  on  March  28,  2002,  DEA  further 
amended  21  CFR  1310.04  by  publishing 
a  final  rule  in  the  Federal  Register 
implementing  the  provisions  of  the 
Comprehensive  Methamphetamine 
Control  Act  of  1996  (MCA)  (67  FR 
14853).  Within  this  rulemaking,  DEA 
failed  to  note  the  October  17,  2001, 
amendinents  to  paragraph  (g)  and, 
therefore,  inadvertently  removed 
paragraph  (g)  and  all  its  subparagraphs. 
Further,  in  its  March  28,  2002, 
rulemaking  DEA  placed  ephedrine,  its 
salts,  optical  isomers,  and  salts  of 
optical  isomers  in  paragraph  (f)(l)(i).  . 

To  correct  the  inadvertent  removal  of 
21  CFR  1310.04(g)  as  amended,  and  to 
comply  with  the  current  language  of  21 
CFR  1310.04(f)  and  the  intended 
language  of  21  CFR  1310.04(g).  this  final 
rule  removes  the  listing  of  "ephedrine. 
its  salts,  optical  isomers,  and  salts  of 
optical  isomers"  from  the  chart  in  21 
CFR  1310.04(f)(l)(i)  since  there  is  no 
threshold  for  ephedrine.  This  final  rule 
then  reinstates  paragraph  (g)  of  21  CFR 
1310.04  as  amended,  discussing  List  I 
chemicals  for  which  no  thresholds  have 
been  established.  Finally,  this  final  rule 
amends  subparagraph  (0{l)(i>)  to 
reference  paragraph,(g). 
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Regulatory  Certifications 

Administrative  Procedure  Act 

An  agency  may  find  good  cause  to 
exempt  a  rule  from  certain  provisions  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553),  including  notice  of 
proposed  rulemaking  and  the 
opportunity  for  public  conunent,  if  it  is 
determined  to  be  unnecessary, 
impracticable,  or  contrary  to  the  public 
interest.  The  Drug  Enforcement 
Administration  finds  good  cause  to 
exempt  this  rulemaking  horn  public 
notice  and  comment  as  such  notice  and 
comment  would  be  unnecessary  and 
impracticable.  This  final  rule  merely 
corrects  the  inadvertent  removal  of  21 
CFR  1310.04(g)  from  the  Code  of  Federal 
Regulations.  Further,  DEA  finds  good 
cause  to  make  this  rulemaking  effective 
immediately  upon  publication,  as 
delaying  its  effective  date  could  cause 
confusion  within  the  regulated  industry 
regarding  thresliolds  for  the  List  I 
chemicals  ephedrine,  red  phosphorus, 
white  phosphorus  and 
hypophosphorous  acid  (and  its  salts). 

Congressional  Review  Act 

The  Drug  Enforcement 
Administration  has  determined  that  this 
action  is  a  rule  relating  to  agency 
procedure  and  practice  that  does  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties  and, 
accordingly,  is  not  a  "rule"  as  that  term 
is  used  by  the  Congressional  Review  Act 
(subtitle  E  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  (Pub.  L.  104-121)). 
Therefore,  the  reporting  requirement  of 
5  U.S.C.  801  does  not  apply. 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  regulation, 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significemt 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
merely  corrects  the  inadvertent  removal 
of  a  paragraph  in  title  21,  Code  of 
Federal  Regulations,  part  1310. 

Executive  Order  12866 

The  Deputy  Assistant  Administrator 
further  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
principles  in  Executive  Order  12866 
section  1(b).  DEA  has  determined  that 
this  is  not  a  significant  regulatory 
action.  Therefore,  this  action  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 


Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,D00,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  II 
chemicals,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  above,  21  CFR 
part  1310  is  amended  as  follows: 

PART  1310— {AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

■    Authority:  21  U.S.C.  802.  B30.  871(b). 

2.  Section  1310.04  is  amended  by: 

a.  Removing  paragraph  (f)(l)(i)(C),  and 
redesignating  existing  paragraphs 
(f)(l){i)(D)  through  (f)(l){i)(W)  as 
(f)(l){i)(C)  through  (f)(l)(i)(V); 

b.  Revising  paragraph  (0(l)(ii) 
introductory  text;  and 

c.  Adding  paragraph  (g). 

§  1 31 0.04    Maintenance  of  records. 

*         •         *         *         « 


(f)*   *   * 

(D*  *  * 

(ii)  Notwithstanding  the  thresholds 
established  in  paragraphs  (f)(l)(i)  and  (g) 
of  this  section,  the  following  thresholds 
will  apply  for  the  following  List  I 
chemicals  that  are  contained  in  drug 
products  that  are  regulated  pursuant  to 
§  1300.02(b)(28)(i)(D)  of  this  chapter 
(thresholds  for  retail  distributors  and 
distributors  required  to  report  under 
§  1310.03(c)  of  this  part  are  for  a  single 
transaction;  the  cumulative  threshold 
provision  does  not  apply.  All  other 
distributions  are  subject  to  the 
cumulative  threshold  provision.): 
*        *     .    *        *        * 

(g)  For  listed  chemicals  for  which  no 
thresholds  have  been  established,  the 
size  of  the  transaction  is  not  a  factor  in 
determining  whether  the  transaction 
meets  the  definition  of  a  regulated 
transaction  as  set  forth  in 
§  1300.02(b)(28)  of  this  chapter.  All  such 
transactions,  regardless  of  size,  are 
subject  to  recordkeeping  and  reporting 
requirements  as  set  forth  in  this  part  and 
notification  provisions  as  set  forth  ip 
part  1313  of  this  chapter. 

(1)  Listed  chemicals  for  which  no 
thresholds  have  been  established: 

(i)  Ephedrine,  its  salts,  optical  isomers 
and  salts  of  optical  isomers 

(ii)  Red  phosphorus 

(iii)  White  phosphorus  (Other  names: 
Yellow  Phosphorus) 

(iv)  Hypophosphorous  acid  and  its 
salts 

(2)  (Reserved) 

Dated:  February  26,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control. 

[FR  Doc.  03-5528  Filed  3-10-03;  8:45  am) 
BILUNG  CODE  4410-09-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[INI  47-1  a;  FRL-7464-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving  the 
removal  of  the  State  rule  controlling 
fluoride  emission  limitations  from 
existing  primary  aluminum  plants  as  a 
revision  to  the  plan  for  control  of 
fluoride  emissions  from  existing 
primary  aluminum  plants  (plan),  as 
requested  by  the  State  of  Indiana  on 
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October  17,  2002,  and  January  22,  2003. 
Indiana  has  replaced  this  rule  with 
another  regulation  which  incorporates 
by  reference  current  Federal 
requirements  into  the  Indiana 
Administrative  Code.  The  rule  being 
removed  applies  to  a  single  source. 
Aluminum  Company  of  America 
(ALCOA),  located  in  Warrick  County. 
Because  ALCOA  remains  subject  to 
more  stringent  Federal  requirements, 
EPA  approval  should  not  result  in  an 
adverse,  impact  on  air  quality. 
dates:  This  direct  final  rule  is  effective 
on  May  12,  2003,  without  further  notice 
imless  EPA  receives  adverse  written 
comments  by  April  10,  2003.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  this  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

A  copy  of  the  plan  revision  request  is 
available  for  inspection  at  the 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (Please  telephone 
Randolph  Cano  at  (312)  886-6036  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  Cano,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  {AR-18J),  EPA,  Region  5, 
Chicago,  Illinois  60604,(312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we",  "us",  or  "our"  is  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  is  the  background  for  this  action? 

II.  What  changes  are  being  made  to  the  State 
Rule? 

III.  What  is  ERA'S  Rulemaking  Action? 

IV.  Statutory  and  Executive  Order  Reviews. 

I.  What  Is  the  background,  for  This 
Action? 

On  October  17,  2002,  Lori  F.  Kaplan, 
Commissioner  of  the  Indiana 
Department  of  Environmental 
Management,  submitted  to  EPA  a 
requested  amendment  to  the  Indiana 
plan.  Indiana's  request  was  clarified  in 
a  January  22,  2003,  letter  to  EPA.  This 
amendment  consisted  of  revisions  to 
title  326  of  the  Indiana  Administrative 
Code  (326  LAC)  in  which  the  Indiana  Air 
Pollution  Control  Board  repealed  326 


lAC  11-5,  regulating  fluoride  emissions 
from  existing  aluminum  plants.  Indiana 
repealed  this  rule  on  June  5,  2002,  and 
filed  that  action  with  the  Secretary  of 
State  on  August  28,2002.  It  became 
effective  on  September  27,  2002,  and 
was  published  in  the  Indiana  Register 
on  October  1,  2(]l02  (26  IR  10). 

The  State  originally  adopted  the  rule 
regulating  fluoride  emissions  from 
aluminum  plants  in  1981  as  a  standard 
of  performance  for  existing  sources 
under  section  111(d)  of  the  Clean  Air 
Act  (Act).  Indiana  submitted  the  rule  to 
EPA  for  approval  on  January  21, 1981. 
EPA  approved  the  State  submittal  as 
satisfying  section  111(d)  requirements 
and  incorporated  it  into  the  Plan  on 
November  27,  1981  (46  FR  57893). 

On  October  7,  1997,  EPA  adopted  a 
more  stringent  rule  controlling 
emissions  from  primary  aluminum 
plants,  under  its  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  program.  See  40  CFR  part  63, 
subpart  LL.  (62  FR  52384)  The  State 
adopted  these  newer,  more  stringent 
NESHAP  requirements  using 
Incorporation  by  Reference  procedures 
on  May  21,  2002.  See  326  lAC  20-24. 
Because  some  of  the  control  and 
monitoring  requirements  in  326  lAC  11- 
5  are  different  from  those  in  the  Federal 
NESHAP  rules,  the  State  repealed  326 
lAC  11-5  on  June  5,  2002.  hi  a  January 
22,  2003,  letter,  the  State  clarified  that 
it  intended  to  replace  326  lAC  11-5  the 
control  strategy  in  the  original  plan  with 
the  NESHAP  requirements  it 
incorporated  by  reference  in  the  lAC  as 
326  lAC  20-24. 

n.  What  Changes  Are  Being  Made  to  the 
State  Rule? 

Rule  326  lAC  11-5  is  being  removed 
from  the  Indiana  plan.  As  a  result, 
ALCOA,  the  only  source  which  had 
been  subject  to  this  State  rule,  will 
continue  to  be  subject  to  326  lAC  20- 
24,  which  incorporates  the  Federal 
NESHAP  into  the  Indiana 
Administrative  Code.  On  January  22, 
2003,  the  State  clarified  its  intent  to 
replace  rule  326  lAC  11-5  as  the  control 
strategy  in  its  111(d)  plan  for  controlling 
fluoride  emissions  from  existing 
aluminum  plants  with  the  NESHAP  for 
controlling  fluoride  emissions  from 
primary  aluminum  plants  which  was 
promulgated  by  EPA  on  October  7, 1987 
(62  FR  52384). 
m.  What  Is  EPA's  Rulemaking-Action? 

EPA  is  approving  the  removal  of  326 
LAC  11-5  from  the  Indiana  plan  and  the 
replacement  of  this  Rule  as  the 
emissions  control  strategy  with  the 
Federal  NESHAP  promulgated  October 
7, 1997  (62  FR  52384) .  Because  the  only 


subject  soiu-ce  remains  obligated  to 
comply  with  more  stringent  NESHAPS 
requirements,  EPA  approval  of  this 
change  should  not  result  in  an  adverse 
impact  on  air  quality. 

EPA  is  publishing  this  action  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  revision  and  we 
cuiticipate  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  State's  Plan 
revision  request  should  adverse  written 
comments  be  filed.  This  action  will  be 
effective  without  further  notice  unless 
EPA  receives  relevant  adverse  written 
comment  by  April  10,  2003.  Should 
EPA  receive  such  comments,  we  will 
publish  a  final  rule  informing  the  public 
that  this  action  will  not  take  effect.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
commits  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  May  12,  2003. 

IV.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866;  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

For  this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  26355,  May 
22,  2001). 

Regulatory  Flexibility  Act 

This  action  merely  approves  state 
regulations  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  regulations.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
imfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
descril)ed  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Uw  104-4). 
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Executive  Order  13175  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

This  rule  also  doe.s  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribcR.  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000). 

Executive  Order  13132  Federalism 

This  action  also  does  not  have 
federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
an  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act. 

Executive  Order  13045  Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks 

This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

National  Technology  Transfer 
Advancement  Act 

In  reviewing  plan  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 


to  disapprove  a  plan  submission  for 
failure  to  use  VCS.  It  would  thus  be 
*  inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  plan 
submission,  to  use  VCS  in  place  of  a 
plan  submission  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Congressional  Revtew  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  12,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  flnality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Aluminum, 
Fluoride,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

IJated:  KHbriiary  27,  2003. 
Bharai  Mathur, 
Acting  Regional  Administrator.  Rvgion  5. 

For  the  reasons  stated  in  the 
preamble,  part  62,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  P — Indiana 

2.  Section  62.3625  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  62.3625    Identification  of  Plan. 

***** 

(d)  On  October  17,  2002,  and  January 
22,  2003,  the  State  notified  EPA  that  it 
is  revising  the  control  strategy  for  this 
plan.  Rule  326  LAC  11-5  is  removed  as 
the  control  strategy  for  this  plan  and  the 
Federal  NESHAP  for  controlling 
Huoride  emissions  from  primary 
aluminum  reduction  plants 
promulgated  on  October  7,  1997  (62  FR 
52384),  and  codified  at  40  CFR  part  63, 
subpart  LL  is  the  revised  control 
strategy  for  this  plan. 
|H?  Dot:.  03-5741  Filed  3-10-03;  8:45  am] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  pTOposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21, 43  and  145 

Performing  Work  on  Products  and/or 
Parts  That  Have  Left  a  Production 
Approval  Holder's  (PAH's)  Quality 
System 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Notice  of  policy  statement; 
request  for  comments. 


summary:  The  Production  and 
Airworthiness  Division  (AIR-200)  and 
the  Aircraft  Maintenance  Division 
(AFS-300)  propose  to  formally"  adopt 
policy  regarding  who  is  authorized  to 
perform  work  on  products  and/or  parts 
that  have  left  a  PAH's  quality  system 

DATES:  Comments  must  be  received  by 
May  12,  2003. 

ADDRESSES:  Send  comments  on  this 
Notice  of  Policy  Statement  to  the 
Aircraft  Certification  Service, 
Production  and  Airworthiness  Division, 
Production  Certification  Branch,  AIR- 
210,  Room  815.  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Capron,  Aircraft  Certification 
Service,  Production  and  Airworthiness 
Division,  Production  Certification 
Branch,  AIR-210,  Room  815,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3343;  fax  (202)  267-5580;  email: 
barbara.capron@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  parties  to 
conunent  on  this  notice  of  policy 
statement.  Please  submit  comments  to 
the  above  address.  The  FAA  will 
consider  all  comments  received  by  the 
closing  date  before  issuing  a  final  policy 
statement. 


Background 

Part  21    Applicability 

Title  14,  Code  of  Federal  Regulations 
(14  CFR)  part  21  Certification  Producers 
for  Products  and  parts  (part  21)  defines 
the  regulations  for  the  portion  of  the 
aviation  industry  that  supports  the 
design  and  manufacture  of  aviation 
products  and  parts.  This  includes  the 
requirements  for  the  issue  of  type 
certificates  and  changes  to  those 
certificates;  the  issue  of  production 
certificates  (PCs);  the  issue  of 
airworthiness  certificates;  the  issue  of 
export  airworthiness  approvals;  the 
ndes  governing  the  holder  of  any  of 
these  certificates,  and  procedural 
requirements  for  the  approval  of  certain 
materials,  parts,  processes,  and 
appliances. 

Pqrt  43    Applicability 

l4  CFR  part  43  Maintenance, 
Preventive  Maintenance,  Rebuilding 
and  Alteration  (part  43)  defines 
regulations  for  the  portion  of  the 
aviation  industry  that  supports 
continued  airworthiness  standards,  or 
more  specifically  those  that  maintain 
the  airworthiness  status  of  products  and 
parts.  It  prescribes  rules  governing  the 
maintenance,  preventive  maintenance, 
rebuilding  and  alteration  of  any  aircraft 
having  a  U.S.  airworthiness  certificate; 
foreign-registered  civil  aircraft  used  in 
common  carriage  or  carriage  of  mail 
tmder  the  provisions  of  14  CFR  part  121 
or  135;  and  airframe,  aircraft  engines, 
propellers,  appliances,  and  component 
parts  of  such  aircraft.  Part  43  does  not 
apply  to  any  aircraft  for  which  an 
experimental  airworthiness  certificate 
has  been  issued,  imless  a  different  kind 
of  airworthiness  certificate  had 
previously  been  issued  for  the  aircraft. 

For  products  and  parts  that  have 
already  met  the  applicability 
requirements  of  part  43,  §43.3(j) 
authorizes  a  manufacturer  to  rebuild  or 
alter  (emphasis  added)  any  aircraft, 
aircraft  engine,  propeller,  appliance,  or 
part  manufactured  by  him  under  a  type 
or  PC,  Technical  Standard  Order  (TSO) 
Authorization,  an  FAA  Parts 
Manufacttirer  Approval  (PMA),  or 
Product  and  Process  Specification.  Any 
maintenance,  preventive  maintenance 
and  alterations  are  not  included  in  the 
authority  of  §43.3(j). 


Part  145    Applicability 

Part  145,  Subpart  D,  Limited  Ratings 
for  Manufactxu^rs,  permits  certain 
manufactiuers  to  obtain,  without  further 
showing,  a  repair  station  certificate  with 
a  limited  rating  under  Part  145.  The 
FAA  considered  that  the  standards  met 
hy  a  manufactiu-er  to  obtain  a  PC, 
approved  production  inspection  system 
(APIS),  or  other  approved  quality 
control  system,  provided  a  level  or 
safety  equivalent  to  that  achieved  under 
the  standards  applicable  to  a  certificated 
repair  station  with  a  limited  rating.  This 
has  permitted  the  holder  of  a  limited 
rating  for  manufacturers  to  maintain  and 
approve  for  return  to  service  any  article 
for  which  it  is  rated,  and  perform 
preventive  maintenance  on  that  article  if 
certificated  mechanics  and  repairmen 
are  employed  direcUy  in  charge  of  the 
maintenance  and  preventive 
maintenance  in  accordance  with  current 
§145.103. 

Elimination  of  the  Limited  Rating  for 
Manufacturers 

As  proposed  in  Notice  No.  99-09  (66 
FR  41117,  August  6,  2001)  the  FAA  is 
eliminating  the  limited  rating  for 
manufacturers  because  maintenance 
practices  and  aircraft  technologies  have 
evolved  since  the  establishment  of 
limited  ratings  for  manufacturers,  and 
the  FAA  has  determined  that  all  repair 
facilities'  systems  for  inspection, 
recordkeeping,  and  quality  control 
should  be  consistent.  These  regulatory 
changes  should  also  ensure  uniform 
FAA  surveillance  activities. 

Part  145    Regulatory  Change 

Effective  April  6,  2003,  Manufacturer 
Maintenance  Facilities  will  no  longer  be 
permitted.  Under  the  revised  14  CFR 
part  145,  existing  MMFs  will  be 
required  to  have  a  limited  repair  station 
rating  under  §  145.61  if  they  choose  to 
continue  exercising  similar  privileges. 

Need  To  Define  Part  21  vs.  Part  43 
Activities 

A  production  approval  holder  (PAH) 
is  a  person  who  holds  a  PC,  APIS,  a 
PMA,  or  a  TSO  authorization  that 
controls  the  design  and  quality  of  a 
product  or  part  thereof.  For  many  years, 
products  and/or  parts  have  been 
shipped  from  suppliers  to  PAHs, 
between  PAHs,  and  from  PAHs  to 
airlines,  repair  stations,  distributors,  etc. 
This  notice  is  designed  to  clarify  at  what 
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point  a  supplier  or  PAH  may  no  longer 
perform  work  on  its  product  under  part 
21,  and  when  that  work  must  be 
performed  by  an  appropriately 
certiHcated  person  under  part  43.  part 
91,  part  145,  or  any  of  the  operating 
rules  of  14  CFR  Subchapter  G,  Air 
Carriers  and  Operations  for 
Compensation  or  Hire:  Certification  and 
Operations. 

Part  21  applies  to  new  products  or 
parts  that  remain  under  the  control  of  a 
PAH.  Any  work  performed  on  those 
products  or  parts  while  under  the 
control  of  the  PAH's  quality  system  is  to 
be  accomplished  in  accordance  with 
that  system.  However,  once  the  products 
or  parts  leave  that  quality  system,  any 
work  performed  would  be  in  accordance 
with  part  43. 

Part  43  applies  to:  (1)  Aircraft  having 
a  U.S.  airworthiness  certificate;  (2) 
Foreign-registered  civil  aircraft  used  in 
common  carriage  of  mail  under  the 
provisions  of  part  1 2 1 ,  or  1 35  of  this 
chapter;  and  (3)  Airframe,  aircraft 
engines,  propellers,  appliances,  and 
component  parts  of  such  aircraft.  This 
indicates  that  any  work  performed  on  an 
article  before  it  meets  the  applicability 
requirements  of  part  43  would  not  have 
to  be  accomplished  in  accordance  with 
part  43. 

Discussion 

In  an  effort  to  better  define  where  the 
regulatory  authority  of  part  31  ends  and 
the  regulatory  authority  of  part  43 
begins,  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  for  part  21 
suggested  incorporating  new  language 
info  part  21  that  would  clarify  a 
manufacturer's  authority  to  maintain 
products  and  parts  that  do  not  meet  part 
43  applicability  requirements,  i.e.,  new 
products  and  parts  that  have  not  yet  left 
the  PAH's  quality  system.  This  work 
would  be  done  without  the  need  for  a 
repairman  or  mechanic  certificate,  and 
would  not  be  considered  to  be 
maintenance  as  it  pertains  to  part  43. 
Currently,  aviation  authorities  such  as 
Transport  Canada  and  the  Joint  Aviation 
Authorities  allow  this.  Rather  than 
initiate  a  lengthy  rule  change  to 
accommodate  ARAC's  recommendation. 
AFS  and  AIR  are  providing  the 
following  clarification: 

Products  or  parts  that  leave  a  PAH  or 
supplier  (either  foreign  or  domestic)  and 
go  to  a  PAH  for  incorporation  into  a 
higher  level  product/ part  {e.g.,  fuel 
control  unit  incorporated  into  an 
engine;  or  an  engine  incorporated  into 
an  aircraft)  for  which  that  PAH  controls 
the  type  design  must  have  work 
performed  in  accordance  with  the 
higher  level  PAH's  quality  system 


regardless  of  who  performs  the  work. 
Conditions  are  as  follows: 

(1)  The  supplier  or  PAH  working  on 
the  product  or  part"  must  have  the 
appropriate  design  data  to  ensure  that 
the  product  or  part  continues  to 
conform  to  its  type  design. 

(2)  The  PAH  incorporating  the 
product  or  part  must  have  an  approved 
system  in  place  (e.g.,  quality  control 
system,  material  review  board, 
configuration  control,  etc.)  that  defines 
how  work  is  performed  and 
documented.  If  the  product  or  part  is 
worked  on  by  the  supplier,  it  must  then 
be  accepted  through  the  PAH's  quality 
system. 

(3)  If  the  PAH  incorporating  the 
product  or  part  chooses  to  work  on  it. 
the  work  must  be  accomplished  by 
authorized  personnel  who  are  familiar 
with  the  product's  or  part's 
complexities. 

(4)  If  a  product  or  part  has  moved 
through  several  suppliers  or  PAHs 
during  its  assembly,  the  PAH  that  is 
incorporating  the  product  or  part  into  its 
type  design  must  determine  which  of 
those  organizations  is  the  appropriate 
one  to  work  on  the  product  or  part 
based  on  the  above  conditions. 

Products  or  parts  that  leave  a  PAH's 
quality  system  and  are  delivered  to  an 
airline,  repair  station,  distributor,  etc., 
are  intended  to  be  installed  on  a  higher 
assembly  that  has  already  met  the 
applicability  requirements  of  paft  43. 
Therefore,  any  maintenance,  preventive 
maintenance,  or  alterations  on  such 
articles  will  be  performed  by  persons 
authorized  under  part  43. 

Summary 

Effective  April  6,  2003,  products  or 
parts  that  leave  a  PAH  or  supplier 
(either  foreign  or  domestic)  and  go  to  a 
PAH  for  incorporation  into  a  higher 
level  product/part  for  which  that  PAH 
controls  the  type  design  must  have  work 
performed  in  accordance  with  the 
higher  level  PAH's  quality  system  under 
part  21. 

Products  or  parts  shipped  to  airlines, 
repair  stations,  distributors,  etc.,  after 
leaving  a  PAH's  approved  quality 
system  must  be  maintained  in 
accordance  with  part  43.  Any  used 
products  or  parts  returned  to  the 
manufacturer  must  be  maintained  in 
accordance  with  part  43  under  the 
provisions  of  the  new  §  145.61.  Any 
used  products  or  parts  installed  on  new 
production  aircraft  must  have  been 
maintained  in  accordance  with  part  43 
prior  to  their  installation.  As  noted  in 
Notice  Number  99-09.  the  FAA  will 
give  full  consideration  to  the  part  21 
quality  control  system  established  by 
the  manufacturer  when  it  applies  for  the 


§  145.61,  Limited  rating  under  new 
§  145.51,  Application  for  certificate. 

Issued  in  Washington,  DC  on  February  25> 
2003. 

Frank  P.  Paskiewicz, 
Manager.  Production  and  Airworthiness 
Division,  AIR-200. 
(FR  Doc.  03-5128  Filed  3-10-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-369-AD] 

RIN  2120-AA64 

Airwortttiness  Directives;  Locicheed 
Martin  Modeis  L-1011  Airplanes  and 
Rolls-Royce  pic  RB21 1  Series 
TurtMfan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  that  is  applicable  to 
Lockheed  Martin  L-101 1-385  series 
airplanes.  That  AD  currently  requires 
modifications  of  the  engine  turbine 
cooling  air  panel  at  the  flight  engineer/ 
second  officer's  console,  pilot's  caution 
and  warning  light  panel  on  the  main 
instrument  panel,  and  installation  of  an 
engine  turbine  air  temperature 
monitoring  system.  This  proposal  would 
require  the  same  modiflcations.  In 
addition,  this  proposal  would  add 
Lockheed  Martin  L-101 1-385  series 
airplanes  with  RB211-22B-02  series 
engines  to  the  applicability,  would 
require  installation  of  a  revised  engine 
ft-ont  bearing  housing  assembly, 
installation  of  a  revised  speed  probe 
loom  electrical  support  assembly,  and 
installation  of  a  low  pressure  (LP) 
compressor  shaft  extreme  axial 
movement  detector  system.  Also,  this 
proposal  would  require  additional 
modiHcations  to  the  engine  turbine 
cooling  air  panel  at  the  flight  engineer/ 
second  officer's  console,  pilot's  caution 
and  warning  light  panel  on  the  main 
instrument  panel.  This  proposal  is' 
prompted  by  reports  of  an  undetected 
fire  breaching  the  high  speed  geeirbox 
(HSGB)  case  on  certain  Rolls-Royce 
engines  installed  on  in-service  airplanes 
due  to  lack  of  an  internal  fire  detection 
system  within  the  HSGB.  In  addition, 
this  proposal  is  prompted  by  an 
undetected  LP  compressor  shaft  location 
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bearing  failure,  and  the  discovery  of 
possible  fatigue  failiue  of  the  speed 
probe  loom  electrical  support  assembly. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  undetected 
fires  originating  within  the  HSGB  from 
breaching  the  HSGB  case,  which  could 
result  in  engine  damage  and  increased 
difficulty  in  extinguishing  a  fire,  and  to 
prevent  undetected  LP  compressor  shaft 
location  bearing  failure,  which  covdd 
result  in  LP  compressor  and  tvirbine 
shaft  assembly  failure,  turbine 
overspeed.  and  possible  imcontained 
engine  failure. 

DATES:  Comments  must  be  received  by 
May  12.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NM- 
369-AD.  12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location,  by  appointment,  between  8 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  "9- 
ane-adcomment@faa.gov".  Comments 
sent  via  the  Internet  must  contain  the 
dockejt  number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Rolls-Royce  pic,  P.O.  Box  31.  Derby, 
England.  DE248BJ;  telephone:  011-44- 
1332-242-424;  fax:  011-44-1332-245- 
418  and  Lockheed  Martin  &  Logistics 
Center,  120  Orion  Street,  Greenville. 
South  Carolina  29605.  This  information 
may  be  examined,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone:  (781)  238-7176. 
fax:  (781)  238-7199,  and  Robert  A. 
BosaJk,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  Suite  475. 1895  Phoenix  Blvd.. 
Atlanta,  GA  39348,  telephone:  (770) 
703-6094,  fax:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripHcate  to 
the  address  specified  above.  All 


communications  received,  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic,, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-369-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NM-369-AD,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

On  August  15.  2001,  the  FAA  issued 
airworthiness  directive  (AD)  2000-17- 
10  Rl.  Amendment  39-12378  (66  FR 
44030  August  22,  2001),  to  require 
modifications  of  the  engine  turbine 
cooling  air  panel  at  the  flight  engineer/ 
second  officer's  console,  pilot's  caution 
and  warning  light  panel  on  the  main 
instnunent  panel,  and  installation  of  an 
engine  turbine  air  temperature 
monitoring  system.  That  action  was 
prompted  by  reports  of  an  undetected 
fire  breaching  the  HSGB  case  on  certain 
Rolls-Royce  engines  installed  on  in- 
service  airplanes  due  to  lack  of  an 
internal  fire  detection  system  within  the 
HSGB.  That  condition,  if  not  corrected, 
could  result  in  engine  damage  and 
increased  difficulty  in  extinguishing  a 

fire. 

Since  that  AD  was  issued,  it  has  been 
determined  that  Lockheed  Martin  L- 
1011-385  series  airplanes  with  RB211- 
22B-02  series  engines  need  to  be  added 
to  the  applicabiUty.  Also  since  that  AD 
was  issued,  the  Civil  Aviation  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom 
(U.K.).  notified  the  FAA  that  other 
unsafe  conditions  may  exist  on  Rolls- 


Royce  pic  RB211-22B-02.  RB211- 
524B-02.  RB211-524B-B-02.  RB211- 
524B3-02.  RB211-524B4-02,  and 
RB211-524B4-D-02  series  turbofan 
engines  which  are  installed  in  Lockheed 
Martin  models  L-1011-385-1,  L-1011- 
385-1-14,  L-1011-385-1-15,  and  L- 
1011-385-3  airplanes.  The  CAA  has 
reported  that  recently  an  event  occurred 
in  which  the  continued  operation  of  an 
engine  with  an  undetected  failure  of  the 
LP  compressor  shaft  location  bearing, 
resulted  in  failure  of  the  LP  compressor 
and  turbine  shaft  assembly  and  severe 
secondary  engine  damage.  The 
manufacturer  states  that  the  method 
used  to  detect  pending  failure  of  the  LP 
compressor  shaft  location  bearing  is  to 
monitor  the  LP  vibration  level  on  an 
indicator  in  the  cockpit.  This  method 
has  proved  ineffective. 

This  proposal  contains  actions  that 
would  be  required  for  these  Rolls-Royce 
engines  and  the  airplanes  on  which  the 
engines  are  installed.  Those  actions 
must  be  done  so  that  the  installation  of 
the  engine  tiu-bine  air  temperature 
monitoring  system  and  installation  of 
the  LP  compressor  shaft  extreme  axial 
movement  detector  system  are 
complete.  Without  complete  monitor 
and  detector  systems,  engine  damage 
and  increased  difficulty  in 
extinguishing  a  fire  could  occiu-,  and 
failures  of  the  LP  compressor  shaft 
location  bearing  would  continue 
imdetected.  These  actions  have  been 
coordinated  with  the  Atlanta  Aircraft 
Certification  Office  and  the  Transport    • 
Airplane  Directorate.  All  parties  agree 
that  a  single  AD  addressing  these  unsafe 
conditions  and  the  complete 
modifications  to  address  these  unsafe 
conditions  should  be  issued  from  the 
Engine  and  Propeller  Directorate. 

Manufacturer's  Service  Information 

Rolls-Royce  pic  has  issued  Mandatory 

Service  Bulletins  (MSB)  RB.211-72- 

C863,  dated  February  15,  2002. 

applicable  to  RB211-22B-02  engines 

and  MSB  RB.211-72-C963,  dated 

December  4,  2001,  applicable  to  RB211- 

524B-02,  RB211-524B-B-02,  RB211- 

524B3-02,  RB211-524B4-02,  and 

RB211-524B4-D-02  engines,  that 

specify  installation  of  an  LP  compressor 

shaft  extreme  axial  movement  detector 

system.  These  MSB's  require 

compliance  with  five  other  service 

bulletins  (SB's)  concurrently  or  before 

accomplishing  the  applicable  MSB.  This 

proposal  would  require  compliance 

with  the  latest  revisiotls  of  these  SB's. 

as  Usted  in  this  proposal.  The  SB's  are 

as  follows: 
•  RR  SB  RB.211-72-6149.  Revision  9, 

dated  November  24. 1999.  which 
introduces  a  new  design  engine  front 
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bearing  housing  assembly  containing 
changes  to  the  intermediate  pressure 
(IP)  and  LP  speed  probe  terminal  block 
positions  to  prevent  oil  leakage. 

•  RR  SB  RB.211-72-C1 78,  Revision  1, 
dated  March  9,  2001,  which  introduces 

a  revised  engine  gearbox  breather  duct 
assembly  that  provides  mounting 
locations  for  overheat  detectors. 

•  RR  SB  RB.211-77-C144,  Revision  1. 
dated  February  13,  2002,  which 
introduces  overheat  detectors  mounted 
in  the  engine  gearbox  breather  duct 
assembly,  to  provide  detection  of 
temperature  increase  in  the  gearbox 
breather  air  flow,  and  early  detection  of 
fires  originating  in  the  gearbox. 

•  RR  MSB  RB.211-71^E047,  dated 
August  2,  2002,  which  introduces  a 
revised  speed  probe  loom  electrical 
support  assembly,  located  on  the  engine 
front  bearing  housing  assembly. 

•  Lockheed  Martin  SB  093-77-059, 
Revision  2,  dated  April  11,  2002,  which 
introduces  modifications  to  the  airplane 
instrument  panels  and  consoles, 
necessary  for  compatibility  with  the 
installation  of  the  engine  turbine  air 
temperature  monitoring  system. 

•  Lockheed  Martin  SB  093-77-060, 
dated  April  11,  2002,  which  introduces 
modifications  to  the  airplane  instrument 
panels  and  consoles,  necessary  for 
compatibility  with  the  in.stallation  of 
engine  failure  indicators  and  LP 
compressor  shaft  extreme  axial 
movement  detector  indicators. 

These  modifications  would  be 
mandated  by  this  proposal.  The  CAA 
classified  MSB  RB.211-72-C863,  MSB 
RB.211-72-C963,  and  MSB  RB.211-71- 
E047  as  mandatory  and  issued  AD  006- 
02-2002,  dated  February  15,  2002,  AD 
006-12-2001,  dated  December  4,  2001. 
and  AD  003-08-2002,  dated  August  2. 
2002  respectively,  in  order  to  assure  the 
airworthiness  of  these  engines  in  the 
U.K. 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Information 

Although  Mandatory  Service 
Bulletins  RB.211-72-C863  and  RB.211- 
72-C963  specify  a  fixed  date  for 
compliance  for  RB211-22B-02,  RB211- 
524B-02,  RB211-524B-B-02.  RB211- 
524B3-02,  RB211-524B4-02  and 
RB211-524B4-D-02  engines,  the  FAA 
requires  the  compliance  to  be  done 
within  a  specified  time  span  such  as 
months  or  years  from  the  effective  date 
of  the  AD. 

Bilateral  Agreement  Information 

These  engine  models  are 
manufactured  in  the  U.K.  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 


CFR  21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Proposed  Requirements  of  This  AD 

Sii\ce  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Lockheed  Martin 
models  L-101 1-385-1,  L-101 1-385-1- 
14,  L-1011-385-1-15,  and  L-1011- 
385-3  airplanes  and  Rolls-Royce  pic 
RB211-22B-02,  RB211-524B-02. 
RB211-524B-B-02,  RB211-524B3-02, 
RB211-524B4-02,  and  RB211-524B4- 
D-02  series  turbofan  engines  of  the 
same  type  design  that  are  used  on 
airplanes  registered  in  the  United  States, 
the  proposed  AD  would  require: 

•  Modifications  of  the  engine  turbine 
cooling  air  panel  at  the  flight  engineer/ 
second  officer's  console,  pilot's  caution 
and  warning  light  panel  on  the  main 
instrument  panel. 

•  Installation  of  an  engine  turbine  air 
temperature  monitoring  system. 

•  Installation  of  a  revised  engine  front 
bearing  housing  assembly. 

•  Installation  of  speed  probe  loom 
electrical  support  assembly  part  number 
(P/N)  FW15212,  if  applicable. 

•  Installation  of  an  LP  compressor 
shaft  extreme  axial  movement  detector 
system. 

The  actions  would  be  required  to  be 
done  in  accordance  with  the  MSB's  and 
SB's  described  previously. 

Economic  Analysis 

There  are  approximately  492  engines 
and  164  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  270  engines  installed  on 
90  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
estimates  that  it  would  take 
approximately  40  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $58,956  per  engine.  The 
FAA  estimates  that  it  would  cost 
approximately  $37,920  per  airplane  to 
do  the  airframe  panel  modifications.  In 
addition,  one  airplane  of  U.S.  registry 
would  require  speed  probe  loom 
electrical  support  assemblies  P/N 
FW15212  installed  on  all  three  engines, 
at  an  estimated  cost  of  $588  per  engine. 
Based  on  these  figures,  the  total  cost  of 
the  proposed  AD  to  U.S.  operators  is 
estimated  to  be  $19,980,684. 


Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  ncrt  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  nde. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the' 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12378.  66  FR 
44030  August  22.  2001).  and  by  adding 
a  new  airworthiness  directive: 

Lockheed  Martin  and  Rolls-Royce  pic: 

Docket  No.  2000-NM-369-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Lockheed  Martin 
models  L-1011-385-1, 1^1011-385-1-14,  L- 
1011-385-1-15,  and  L-101 1-385-3  airplanes 
and  Rolls-Royce  pic  (RR)  RB211-22B-02, 
RB211-524B-02.  RB211-524B-B-02, 
RB211-524B3-02,  RB211-524B4-02,  and 
RB211-524B4-D-02  series  turbofan  engines. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  airplane  and  engine 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  and  engines  that  have  been 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  undetected  fires  originating 
within  the  high  speed  gearbox  (HSGB)  from 
breaching  the  HSGB  case,  which  could  result 
in  engine  damage  and  increased  difficulty  in 
extinguishing  a  fire,  and  to  prevent 
undetected  low  pressure  (LP)  compressor    , 
shaft  location  bearing  failure,  which  could 
result  in  LP  compressor  and  turbine  shaft 
assembly  failure,  turbine  overspeed,  and 
possible  uncontained  engine  failure,  do  the 
following: 

Requirements  for  All  Applicable  Airplanes 
and  Engines 

(a)  Incorporate  the  following  service 
bulletins  concurrently  or  before 
accomplishing  the  requirements  of  RR 
Mandatory  Service  Bulletin  (MSB)  RB.211- 
72-C963,  dated  December  4,  2001,  or  RR 
MSB  RB.211-72-CB63,  dated  February  15, 
2002,  whichever  is  applicable,  as  specified  in 
paragraphs  (b)  through  (d)  of  this  AD: 

(1)  Install  a  new  design  engine  front 
bearing  housing  assembly  in  accordance  with 
RR  SB  RB. 211-72-6149,  Revision  9,  dated 
November  24,  1999. 

(2)  Modify  airplane  instrument  panels  and 
consoles,  necessary  for  compatibility  with 
the  installation  of  the  engine  turbine  air 
temperature  monitoring  system,  in 
accordance  with  Lockheed  Martin  SB  093- 
77-059,  Revision  2,  dated  April  11,  2002. 

(3)  Install  a  revised  gearbox  breather 
assembly  in  accordance  with  RR  SB  RB.211- 
72-C178,  Revision  1,  dated  March  9,  2001. 

(4)  Install  overheat  detectors  in  the  gearbox 
breather  duct  assembly,  in  accordance  with 
RR  SB  RB.211-77-C144,  Revision  1,  dated 
February  13.  2002. 

(5)  Modify  airplane  insUument  panels  and 
consoles  and  install  engine  failure  indicators 
and  LP  compressor  shaft  extreme  axial 
movement  detector  indicators,  in  accordance 
with  Lockheed  Martin  SB  093-77-060,  dated 
April  11,  2002.  , 

.RB211-524B-02  and  RB211-524B-B-fl2 
Engines 

(b)  Within  three  months  after  the  effective 
date  of  this  AD,  for  RB211-524B-02  and 
RB211-524B-B-02  engines,  do  the  following: 

(1)  Install  an  LP  compressor  shaft  extreme 
axial  movement  detector  system  in 
accordance  with  RR  Mandatory  Service 
Bulletin  (MSB)  RB.211-72-C963,  da^ed 
December  4,  2001. 

(2)  Replace  existing  speed  probe  loom 
electrical  support  assembly,  located  on  the 


engine  front  l>earing  housing  assembly,  with 
speed  probe  loom  electrical  support  assembly 
P/N  FW15212,  in  accordance  with  3.A. 
Accomplishment  Instructions  of  RR  MSB 
RB.211-71-E047,  dated  August  2,  2002. 

RB211-22B-02  Engines 

(c)  Within  three  years  after  the  effective 
date  of  this  AD,  for  RB211-22B-02  engines, 
install  an  LP  compressor  shaft  extreme  axial 
movement  detector  system  in  accordance 
with  RR  MSB  RB.211-72-C863.  dated 
February  15,  2002. 

RB211-524B3-02,  RB211-524B4-02,  and 
RB211-524B4-D-02  Engines 

(d)  Within  four  years  after  the  effective 
date  of  this  AD.  for  RB211-524B3-02. 
RB211-524B4-02,  and  RB211-524B4-D-02 
engines,  install  an  LP  compressor  shaft 
extreme  axial  movement  detector  system  in 
accordance  with  RRJVlSB  RB.211-72-C963. 
dated  December  4,  2001. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO)  for  engines  or 
Manager,  Atlanta  Aircraft  Certification  Office 
(ACO)  for  airplanes.  Operators  must  submit 
t^^eir  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  ECO,  or  Manager,  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO  or 
ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  beissued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  AD  006-12- 
2001,  AD  003-08-2002,  and  AD  006-02- 
2002. 

Issued  in  Biu-lington,  Massachusetts,  on 
March  4,  2003. 
Jay  J.  Pardee. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-5582  Filed  3-10-03;  8:45  am] 
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summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Rolls-Royce  pic  [RR) 
RB211  Trent  875.  Trent  877.  Trent  884. 
Trent  892.  Trent  892B,  and  Trent  895 
turbofan  engines  with  high  pressure 
(HP)  compressor  rotor  rear  stage  5  and 
6  discs  and  cone  shafts,  part  numbers 
(P/Ns)  FK25230  and  FK27899  installed. 
This  proposal  would  require  removal 
from  service  of  these  HP  compressor 
rotor  rear  stage  5  and  6  discs  and  cone 
shafts,  before  reaching  newly  reduced 
life  limits.  This  proposal  is  prompted  by 
three  reports  of  crack  indications  in  the 
stage  5  and  stage  6  blade  loading  slots, 
foimd  during  engine  overhaul.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  crack  initiation 
and  propagation  leading  to  uncontained 
disc  failure  and  damage  to  the  airplane. 
'  DATES:  Comments  must  be  received  by 
May  12,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
03-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30     . 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.goV\  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  telephone  (781)  238-7176; 
fax (781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  eire  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  fded  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  io  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NE-03-AD."  The 
postcard  will  b6  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2003-NE-03-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom  (U.K.),  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  RR  RB211  Trent 
875,  Trent  877,  Trent  884,  Trent  892. 
Trent  8928,  and  Trent  895  turbofan 
engines.  The  CAA  advises  that  three  HP 
compressor  rotor  rear  stage  5  and  6  discs 
and  cone  shafts,  P/Ns  FK25230  and 
FK27899,  were  found  with  crack 
indications  in  the  stage  5  and  6  blade 
loading  slots,  during  overhaul 
inspection.  The  manufacturer's  analysis 
has  not  yet  been  able  to  identify  the  root 
cause  of  these  cracks,  or  to  fully  explain 
the  crack  propagation  rate.  As  a  result 
of  the  analysis  thus  far,  a  new  lower  life 
limit  of  7.500  cycles-sinco-new  (CSN) 
has  been  assigned  by  the  manufacturer 


to  these  HP  compressor  rotor  rear  stage 
5  and  6  discs  and  cone  shafts.  This 
condition,  if  not  corrected,  could  result 
in  stage  5  and  6  disc  crack  initiation  and 
propagation  leading  to  uncontained  disc 
failure  and  damage  to  the  airplane. 

Bilateral  Agreement  Information 

These  engine  models  are 
manufactured  in  the  U.K.  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Propfised  Requirements  of  This  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  RR  RB211  Trent  875, 
Trent  877,  Trent  884,  Trent  892,  Trent 
892B,  and  Trent  895  turbofan  engines  o^ 
the  same  type  design  that  are  used  on 
airplanes  registered  in  the  United  States, 
the  proposed  AD  would  require 
replacing  HP  compressor  rotor  rear  stage 
5  and  6  discs  and  cone  shafts,  P/Ns 
FK25230  and  FK27899,  at  or  before 
reaching  the  new  reduced  life  cycle 
limit  of  7,500  CSN. 

Interim  Action 

These  proposed  actions  are 
considered  interim  action  and  the  FAA 
may  take  additional  actions  in  the 
future. 

Economic  Analysis 

There  are  approximately  350  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  90  engines 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  the 
prorated  cost  of  the  life  reduction  per 
engine  would  be  approximately 
$112,195.  Based  on  these  figures,  the 
total  cost  of  the  proposed  AD  is 
estimated  to  be  $10,097,550. 

Regulatory  Analysis 

This  proposed  rule  does  not  hkve 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Rolls-Royce  pic:  Docket  No.  2003-NE-03- 
AD. 

Applicability:  This  airworthiness  cjirective 
(ATD)  is  applicable  to  Rolls-Royce  pic  (RR) 
RB211  Trent  875.  Trent  877.  Trent  884,  Trent 
8f|2.  Trent  892B.  and  Trent  895  turbofan 
engines  with  high  pressure  (HP)  compressor 
rotor  rear  stage  5  and  6  discs  and  cone  shafts, 
part  numbers  (P/Ns)  FK25230  and  FK27899 
installed.  These  engines  are  installed  on,  but 
not  limited  to  Boeing  777  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  stage  5  and  6  disc  crack 
initiation  and  propagation  leading  to 
uncontained  disc  failure  and  damage  to  the 
airplane,  do  the  following: 

(a)  Remove  HP  compressor  rotor  rear  stage 
5  and  6  discs  and  cone  shafts,  from  service 
at  or  before  accumulating  7,500  cycles-since- 
new  (CSN). 

(b)  After  the  effective  date  of  this  AD.  do 
not  install  any  HP  compressor  rotor  rear  stage 
5  and  6  discs  and  cone  shaft,  listed  in  this 
AD,  that  exceed  7,500  CSN. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  002-08-2002, 
dated  November  22,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
March  5,  2003. 
Jay  J.  Pardee. 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  03-5691  Filed  3-10-03;  8:45  am) 
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DEPARTMEtfT  OF  JUSTICE 

28  CFR  Part  28 

[OAG  105:  A.G.  Order  No.  2664-2(»3] 

RIN  1105-AA78 

DNA  Sampling  of  Federal  Offenders 
Under  the  USA  PATRIOT  ACT  of  2001 

agency:  Department  of  Justice. 
ACTKM:  Proposed  rule  with  request  for 
comments. 

summary:  The  Department  of  Justice  is 
publishing  this  proposed  rule  to 
implement  section  503  of  Public  Law 
107-56,  the  Uniting  and  Strengthening 
America  by  Providing  Appropriate 
Tools  Required  to  hitercept  and 


Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001.  This  rule  amends  the 
list  of  federal  offenses  that  will  be 
treated  as  qualifying  offenses  for 
piuposes  of  collecting  DNA  samples 
from  federal  offenders. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  10.  2003. 
ADDRESSES:  Send  comments  to  David  J. 
Karp.  Senior  Counsel.  Office  of  Legal 
Policy.  Room  7232.  Main  Justice 
Building.  950  Pennsylvania  Avenue 
NW.,  Washington.  DC  20530. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Karp,  Senior  Counsel,  Office  of 
Legal  Policy.  Telephone:  (202)  514- 
3273. 

SUPPLEMENTARY  INFORMATION:  On  June 
28.  2001.  the  Department  of  Justice 
published  an  interim  rule  to  implement 
section  3  and  related  provisions  of 
Public  Law  106-546.  the  DNA  Analysis 
Backlog  Elimination  Act  of  2000.  66  FR 
34363  (June  28,  2001).  That  rule,  in  part, 
specified  the  federal  offenses  that  are 
treated  as  "qualifying  Federal  offenses" 
for  purposes  of  collecting  DNA  samples 
from  federal  offenders.  Individuals    . 
convicted  of  one  of  the  specified 
qualifying  federal  offenses  must  have 
samples  of  their  DNA  collected  and  the 
resulting  information  entered  into  the 
Combined  DNA  Index  System  which  the 
Federal  Bureau  of  Investigation  has 
established  pursuant  to  42  U.S.C.  14132. 

Subsequent  to  the  pubUcation  of  that 
interim  rule.  Congress  enacted  Public 
Law  107-56.  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001.  Section  503  of  the 
USA  PATRIOT  ACT  provided  that  three 
additional  categories  of  offenses  shall  be 
treated  for  purposes  of  DNA  sample 
collection  as  qualifying  federal  offenses, 
as  determined  by  the  Attorney  General: 
'    (1)  Any  offense  listed  in  section 

2332b(g)(5)(B)  of  title  18,  United  States 
Code;  (2)  any  crime  of  violence  (as 
defined  in  section  16  of  title  18.  United 
States  Code);  and  (3)  any  attempt  or 
conspiracy  to  commit  any  of  the  above 
offenses.  See  42  U.S.C.  14135a(d){2). 
The  purpose  of  this  proposed  rule  is  to 
revise  a  section  of  the  existing 
regulations,  28  CFR  28.2.  to  reflect  the 
addition  of  these  three  new  categories. 
The  offenses  listed  in  the  proposed 
revision  of  §  28.2  are  generally  grouped 
by  title  of  the  United  States  Code  for 
-    convenience  in  readability  and 

application.  The  derivation  of  the  listing 

is  as  follows: 

Offenses  in  the  Current  Rule 

Section  3(d)(1)  of  the  DNA  Analysis 
Backlog  Elimination  Act  of  2000  (42 


U.S.C.  14135a(d)(l))  identifies  the 
qualifying  offenses  thai  are  reflected  in 
the  ciuxent  §  28.2.  These  offenses  are  all 
carried  forward  in  the  proposed  revision 
of  §  28.2.  In  some  instances,  however, 
the  offenses  in  the  current  rule  will  be 
subsumed  in  broader  references  in  the 
revised  listing  that  reflect  the  new 
categories  added  by  section  503  of  the 
USA  PATRIOT  ACT.  See  42  U.S.C. 
14135a(d)(2).  In  particular,  under  the 
ciurent  listing,  only  voluntary 
manslaughter  under  18  U.S.C.  1112  is 
covered.  See  42  U.S.C.  14135a(d){l)(A); 
28  CFR  28.2(b).  In  accordance  with 
section  503  of  the  USA  PATRIOT  ACT. 
however,  the  expanded  offense 
categories  now  include  crimes  of 
violence  as  defined  in  18  U.S.C.  16.  See 
42  U.S.C.  14135a(d)(2)(B).  The  revised 
listing  includes  18  U.S.C.  1112  without 
qualification,  reflecting  the  Attorney 
General's  determination  that 
involuntary  manslaughter  constitutes 
such  an  offense. 

Likewise,  the  ciurcnt  listing  includes 
a  more  limited  set  of  offenses  under  18 
U.S.C.  1153,  an  Indian  country 
jurisdictional  provision.  See  42.US.C. 
14135a(d)(l)(F):  28  CFR  28.2(d). 
Specifically,  of  the  offenses  identified  in 
18  U.S.C.  1153,  the  current  listing  does 
not  include  "assault  with  intent  to 
commit  murder,  asSault  with  a 
dangerous  weapon,  assault  resulting  ia 
serious  bodily  injury  (as  defined  in 
section  1365  of  this  title),  an  assault 
against  an  individual  who  has  not 
attained  the  age  of  16  years,"  or  "a 
felony  under  section  661  of  this  title." 
18  U.S.C.  1153.  However,  the  previously 
excluded  assaultive  crimes  are  crimes  of 
violence  as  defined  in  18  U.S.C.  16.  The 
revised  listing  encompasses  a  broader 
range  of  offenses  under  18  U.S.C.  1153. 
excluding  only  felonies  under  section 
661  of  title  18,  which  defines  nonviolent 
larceny  offenses. 

Offenses  Listed  in  18  U.S.C 
2332b(g)(5)(B) 

Section  503  of  the  USA  PATRIOT 
ACT  added  offenses  listed  in  18  U.S.C. 
2332b(g)(5)(B)— a  statutory  list  of  crimes 
that  are  often  committed  by  terrorists — 
as  qualifying  offenses  for  purposes  of 
DNA  sample  collection.  The  proposed 
revision  of  28  CFR  28.2  incorporates  all 
of  these  offenses. 

In  some  instances,  offenses  listed 
explicitly  in  18  U.S.C.  2332b(g)(5)(B)  are 
subsumed  in  broader  references  in  the 
proposed  revision  to  28  CFR  28.2.  For 
example.  18  U.S.C.  2332b(g){5)(B) 
includes  offenses  under  section   , 
"844(f)(2)  or  (3)"  of  title  18.  Since  the 
offense  defined  by  section  844(f)(1)  of 
title  18  is  a  crime  of  violence — and 
hence  includable  on  the  basis  of  42 
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U.S.C.  14135a(d)(2)(B)— the  listing  in 
the  proposed  revision  of  §  28.2 -includes 
all  offenses  under  18  U.S.C.  844(f) 
without  qualiFication. 

Crimes  of  Violence 

Section  503  of  the  USA  PATRIOT 
ACT  also  added  offenses  that  are  crimes 
of  violence  under  the  definition  of  18 
U.S.C.  16.  According  to  that  provision, 
a  crime  of  violence  is  "(a)  an  offense 
that  has  as  an  element  the  use, 
attempted  use.  or  threatened  use  of 
physical  force  against  the  person  or 
property  of  another,  or  (b)  any  other 
offen.se  that  is  a  felony  and  that,  by  its 
nature,  involves  a  substantial  risk  that 
physical  force  against  the  person  or 
property  of  another  may  be  used  in  the 
course  of  committing  the  offense." 

Some  offenses  that  satisfy  this 
definition  are  independently  covered  by 
the  original  offense  categories  in  42 
U.S.C.  14135a(d)(l)  or  the  listing  of 
offenses  in  18  U.S.C.  2332b(g)(5){B). 
However,  there  are  a  large  number  of 
federal  crimes  which  satisfy  this 
definition  and  are  not  otherwise 
included  in  the  offense  categories  in  the 
DNA  sample  collection  statute.  The 
proposed  revision  of  §  28.2  includes  an 
extensive  listing  of  such  provisions. 

Many  crimes  of  violence  are  dcfmed 
or  referenced  in  discrete  sections, 
subsections,  or  paragraphs  of  the  United 
States  Code.  The  listing  in  proposed 
§  28.2  identifies  such  offenses  by 
referring  to  the  appropriate  sections, 
subsections,  or  paragraphs. 

in  some  instances,  however,  sections 
of  the  United  States  Code  effectively 
define  a  number  of  offenses — some 
violent  and  some  nonviolent  under  the 
definition  of  18  U.S.C.  16 — without 
structural  subdivisions  that  can  readily 
be  referenced  in  identifying  the  violent 
offenses.  For  such  provisions,  the 
proposed  listing  in  revised  §  28.2 
identifies  the  covered  crimes  of  violence 
by  including  appropriate  phrases  that 
specify  the  relevant  limitations. 

For  example,  18  U.S.C.  241  generally 
prohibits  conspiracies  to  violate 
federally  protected  rights.  The  basic 
offense  under  the  section  is  punishable 
by  imprisonment  for  up  to  10  years.  The 
section  also  includes  aggravated 
offenses,  punishable  by  imprisonment 
for  any  term  of  years  or  for  life,  for  cases 
in  which  "death  results"  or  that  involve 
"kidnapping  or  an  attempt  to  kidnap, 
aggravated  sexual  abuse  or  an  attempt  to 
conunit  aggravated  sexual  abuse,  or  an 
attempt  to  kilt."  The  aggravated  offenses 
under  18  U.S.C.  241  are  crimes  of 
violence  under  the  definition  of  18 
U.S.C.  16.  Consequently,  the  listing  in 
proposed  §  28.2  refers  to  offenses  under 
section  241  "involving  an  offense 


punishable  by  imprisonment  for  any 
term  of  years  or  for  life."  Similarly,  the  . 
subsequent  section  of  the  code,  18 
U.S.C.  242,  generally  prohibits  willful 
deprivations  of  federally  protected 
rights  under  color  of  law,  and  the  basic 
offense  it  deHnes  is  graded  as  a 
misdemeanor.  The  section  also  includes 
aggravated  offenses,  punishable  at  the 
felony  level,  that  constitute  crimes  of 
violence.  The  listing  in  proposed  §  28.2 
accordingly  covers  offenses  under 
section  242  "if  a  felony." 

Other  types  of  qualifying  phrases  are 
also  used,  as  appropriate,  in  relation  to 
sections  that  set  forth  alternative 
grounds  of  liability  that  effectively 
define  both  violent  and  nonviolent 
offenses  under  18  U.S.C.  16.  For 
example,  18  U.S.C.  874  prohibits 
securing  kickbacks  from  public  works 
employees  "by  force  [or)  intimidation," 
or  alternatively  by  "threat  of  procuring 
dismissal  from  employment,  or  by  any 
other  manner  whatsoever."  The  listing 
in  proposed  §  28.2  accordingly  refers  to 
offenses  under  section  874  "involving 
force  or  intimidation." 

In' addition  to  crimes  of  violence  that 
are  currently  included  in  the  United 
States  Code,  the  listing  in  the  proposed 
rule  includes  two  sections  defining 
offenses  involving  rape  or  sexual  abuse 
of  children  that  have  been  repealed,  18 
U.S.C.  2031  and  2032.  Notwithstanding 
the  repeal  of  these  provisions,  offenders 
who  were  convicted  under  them  may 
currently  be  in  custody  or  under 
supervision.  The  inclusion  of  these 
sections  in  the  rule  ensures  that  DNA 
samples  will  be  collected  from  these 
offenders. 

Attempts  and  Conspiracies 

The  amendment  in  section  503  of  the 
USA  PATRIOT  ACT  also  provides  that 
any  attempt  or  conspiracy  to  commit  a 
qualifying  federal  offense  is  a  qualifying 
federal  offense  for  purposes  of  DNA 
sample  collection.  See  42  U.S.C. 
14135a(d)(l}(G)  and  (2)(C).  In  part,  this 
is  implemented  through  the  inclusion  in 
proposed  §28.2(a)-(h)  of  various 
specific  provisions  that  encompass 
liability  for  attempts  or  conspfracies. 
However,  there  are  also  cross-cutting 
attempt  and  conspiracy  provisions  in 
the  United  States  Code,  including  18 
U.S.C.  371  and  844{n)  and  21  U.S.C. 
846.  which  apply  to  categories  of 
offenses  that  include  both  offenses  that 
are  qualifying  federal  offenses  for  DNA 
sample  collection  purposes  and  offenses 
that  are  not.  Paragraph  (i)  in  proposed 
§  28.2  makes  it  clear  that  any  attempt  or 
conspiracy  under  these  provisions  is  a 
qualifying  federal  offense,  if  the  object ' 
of  the  attempt  or  conspiracy  includes  an 


offense  that  is  a  qualifying  federal 
offense. 

t  . 

Regulatory  Procedures 

Regulator}'  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reason:  The  regulation 
concerns  the  collection  by  federal 
agencies  of  DNA  samples  from  certain 
offenders.  

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  section  1(b),  Principles  of 
Regulation.  The  Department  of  Justice 
has  determined  that  this  rule  is  a 
"significant  regulatory  action"  under 
E.xecutive  Order  12866,  section  3(0,  and 
accordingly  this  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions  . 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
nUe  will  not  result  in  an  annual  effect 


on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  28  CFR  Part  28 

Crime.  Information,  Law  enforcement. 
Prisons,  Prisoners.  Records,  Probation 
and  parole. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Justice 
proposes  to  amend  28  CFR  chapter  I  by 
amending  part  28  as  follows: 

PART  28— DNA  IDENTIFICATION 
SYSTEM  — 

1.  The  authority  citation  for  part  28  is 
revised  to  read  as  follows: 

Authority:  28  U.S.C.  509.  510;  42  U.S.C. 
14132,  14135a,  14135b;  10  U.S.C.  1565;  Pub. 
L.  106-546,  114  Stat.  2726;  Pub.  L.  107-56, 
115  Stat.  272. 

Subpart  A— Qualifying  Federal 
Offenses  for  Purposes  of  DNA  Sample 
Collection 

2.  Revise  §  28.2  to  read  as  follows: 

§  28.2    Determination  of  offenses. 

The  following  offenses  shall  be 
treated  for  purposes  of  section  3  of 
Public  Law  106-546  as  qualifying 
Federal  offenses: 

(a)  Any  offense  under  any  of  the 
following  sections  of  title  18,  United 
States  Code:  32,  33,  34.  36.  37,  43(b),  81, 
111,  112(a),  112(b)  involving 
intimidation  or  threat,  113, 114, 115, 
116,  175, 175b,  229,  231,  241  involving 
an  offense  punishable  by  imprisonment 
for  any  term  of  years  or  for  life,  242  if 
a  felony,  245,  247,  248  unless  the 
offense  involves  only  a  nonviolent 
physical  obstruction,  351,  372,  373,  593 
involving  force,  threat,  or  intimidation, 
594,  610  involving  intimidation  or 
threat,  751  if  a  felony,  752  if  a  felony, 
753,  757,  758,  831,  lM2(d),  (i),  (m),  (n), 
or  (p),  844(d),  (e),  (f);  (h),  (i),  (m),  or  (o), 
871,  874  involving  force  or  intimidation, 
875  unless  involving  only  a  threat  to 
'    injure  reputation  or  to  accuse  a  person 
of  a  crime,  876  unless  involving  only  a 
threat  to  injure  reputation  or  to  accuse 
a  person  of  a  crime,  877  unless 
involving  only  a  threat  to  injure 
reputation  or  to  accuse  a  person  of  a 
crime,  878,  879,  892,  894,  922(a)(4),  (7), 
or  (8).  922(b)(4),  922(b)(5)  involving  sale 
or  delivery  of  armor-piercing 
ammunition.  922(d).  (g).  (o).  or  (p). 
924(c)  Jh),  (j),  (k).  or  (o).  929.  930(b)  or 
(c).  956,  970(a),  1030(a)(1). 


1030(a)(5)(A)(i)  resulting  in  damage  as 
defined  in  1030(a)(5)(b)(ii)  through  (v), 
1091, 1111. 1112. 1113, 1114, 1116, 
1117,  1118, 1119, 1120, 1121,  1153 
unless  involving  only  a  felony  under 
section  661, 1201,  1203, 1204, 1361. 
1362.  1363, 1364,  1365(a),  (d),  or  (e), 
1366, 1368, 1470,  the  second  paragraph 
of  1501, 1503  involving  threat  or  force, 
1505  involving  threat  or  force,  1509, 
1512(a)  ,  1512(b)  involving  threat  or 
force,  1513, 1581.  1582.  1583, 1584, 
1585, 1586. 1587, 1588, 1589,  1596, 
1591, 1592, 1651, 1652, 1653, 1655, 
1659, 1661,  1751, 1791  involving  a 
weapon,  1792, 1859, 1864  if  a  felony, 
1951,  1952(a)(2),  1958, 1959,  1962  (b)  or 
(c)  involving  a  pattern  of  racketeering 
activity  that  includes  any  act  or  threat 
of  miuder,  kidnapping,  arson,  robbery, 
or  extortion  or  any  act  that  otherwise 
constitutes  a  crime  of  violence  under 
this  rule,  1991, 1992, 1993,  2031 
notwithstanding  the  repeal  of  that 
provision,  2032  notwithstanding  the 
repeal  of  that  provision,  2101.  2111, 
2112, 2113, 2114, 2115,  2116,  2117, 
2118,  2119,  2152  involving  injury  or 
destruction  of  property  described  in  that 
section,  2153  involving  injury  or 
destruction  of  property  described  in  that 
section  or  an  attempt  or  conspiracy  to 
do  so,  2155,  2191. 2192,  2193,  2194 
involving  force  or  threat,  2231,  2232(a) 
or  (b).  2233.  2241.  2242.  2243,  2244. 
2245.  2251.  2251A.  2252.  2252A, 
2260(a),  2260(c)  involving  a  conspiracy 
or  attempt  to  violate  2260(a),  2261, 
2261A,  2262,  2272,  2273,  2274,  2275, 
2276,  2280, 2281, 2332, 2332a,  2332b, 
2339,  2339A.  2339B,  2340A,  2381 
involving  levying  war  against  the 
United  States,  2383,  2384,  2385.  2389, 
2390, 2421,  2422.  2423,  2425,  or 
2441(c)(4). 

(b)  Any  offense  under  any  of  the 
following  sections  of  title  8.  United 
States  Code:  1324(a)(l)(B)(iv)  or  1328. 

(c)  Any  offense  under  any  of  the 
following  sections  of  title  16.  United 
States  Code:  773g  if  the  offense  is  a 
felony  or  involves  a  violation  of 
773e(a)(3).  1859  if  the  offense  is  a  felony 
or  involves  a  violation  of  1857(1)(E), 
2438  involving  a  violation  of  2435(4), 
(5),  or  (6),  3637(c)  if  the  offense  is  a 
felony  or  involves  a  violation  of 
3637(a)(3),  or  5010(b)  if  the  offense  is  a 
felony  or  involves  a  violation  of  5009(6). 

(d)  Any  offense  under  any  of  the 
following  sections  of  title  21,  United 
States  Code:  461(c),  675.  841(d).  848(e), 
858,  or  1041(b). 

(e)  Any  offense  under  any  of  the 
following  sections  of  title  26,  United 
States  Code:  5861,  7212(a)  involving 
force  or  threat,  or  7212(b). 

(f)  Any  offense  under  any  of  the 
following  sections  of  title  42,  United 


States  Code:  1973gg-10(l).  2000e-13, 
2283,  2284,  3631,  or  9152(d)  if  the 
offense  is  a  felony  or  involves  a 
violation  of  9J 5 1(3). 

(g)  Any  offense  under  any  of  the 
following  sections  of  title  49,  United 
States  Code:  46502,  46503.  46504, 
46505,  46506(1)  unless  involving  only 
an  act  that  would  violate  section  661  or 
662  of  title  18  if  conunitted  in  the 
special  maritime  and  territorial 
jurisdiction  of  the  United  States,  46507 
involving  false  information  or  a  threat 
relating  to  the  foregoing  offenses, 
60123fti),  or  80501. 

(h)  Any  offense  under  any  of  the    . 
following  sections  of  the  United  States 
Code:  section  2146(b)  of  title  7,  section 
1463  of  title  30  if  the  offense  is  a  felony 
or  involves  a  violation  of  section 
1461(4)  of  that  title,  section  1232(b)(2) 
of  title  33,  section  193f(a)  or  (b)(6)  of 
title  40  or  section  193h  of  that  title 
involving  a  violation  or  attempted 
violation  of  section  193f(a)  or  (b)(6), 
section  1063  of  title  43  involving  force, 
threat,  or  intimidation,  or  section  606(b) 
of  title  47. 

(i)  Any  offense  that  is  an  attempt  or 
conspiracy  to  commit  any  of  the 
foregoing  offenses,  including  any  such 
attempt  or  conspiracy  under  section  371 
of  title  18,  section  844{n)  of  title  18,  or 
section  846  of  title  21  of  the  United 
States  Code. 

Dated:  March  6.  2003. 
John  Ashcroft, 
Attorney  General. 

[PR  Doc.  03-5861  Filed  3-10-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[INI  47-1  b;  FRL-7464-51 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. ^ 


summary:  The  EPA  is  proposing  to 
approve  the  removal  of  State  rules 
controlling  fluoride  emission  limitations 
from  existing  primary  aluminum  plants 
as  a  revision  to  the  plan  for  control  of 
fluoride  emissions  from  existing 
primary  aliuninum  plants  (plan)  as 
requested  by  the  State  of  Indiana  on 
October  17,  2002,  and  January  22.  2003. 
Indiana  has  replaced  this  rule  with 
another  regulation  which  incorporates 
by  reference  current  Federal 
requirements  into  the  Indiana 
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Administrative  Code.  The  rule  being 
removed  applies  to  a  single  source. 
Aluminum  Company  of  America 
(ALCOA),  located  in  Warrick  County. 
Because  ALCOA  remains  subject  to 
more  stringent  Federal  requirements, 
EPA  approval  should  not  result  in  an 
adverse  impact  on  air  quality. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  request  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  rationale  for 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  written  adverse 
comments,  EPA  will  take  no  further 
action  on  this  proposed  rule.  If  EPA 
receives  written  adverse  comment,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect.  In  that  event,  EPA  will 
address  all  relevant  public  comments  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  In  either  event,  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting-must  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
receiv(!d  by  April  10,  2003. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-IBJ).  USEPA, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  the  plan  revision  request  is 
available  for  inspection  at  the 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  (Please  telephone 
Randolph  Cano  at  (312)  886-6036  before 
visiting  the  Region  5  Office.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  Cano,  Environmental 
Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-IBJ).  USEPA,  Region  5.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

I.  What  action  is  EPA  taking  today?     ' 

II.  Where  can  I  find  more  information  about 
thi.s  proposal  and  corresponding  direct 
final  rule? 

I.  What  Action  Is  EPA  Taking  Today? 

The  EPA  is  proposing  to  approve  the 
removal  of  State  rules  controlling 
fluoride  emission  limitations  from 
existing  primary  aluminum  plants  as  a 
revision  to  the  plan  for  control  of 


fluoride  emissions  from  existing 
primary  aluminum  plants  as  requested 
by  the  State  of  Indiana  on  October  17, 
2002,  and  as  supplemented  on  January 
22,  2003.  The  State  submittal  is  in 
response  to  the  repeal  of  these 
regulations  from  the  Indiana 
Administrative  Code  (lAC).  These  rules 
have  been  superseded  by  other  State 
rules  which  incorporate  current  Federal 
requirements  into  the  lAC  by  reference. 
Because  Federal  requirements  are 
federally  enforceable,  they  need  not  be 
included  in  the  State  plan.  The  rule 
removed  firom  the  Indiana  Plan  applies 
to  a  single  source.  Aluminum  Company 
of  America  (ALCOA)  located  in  Warrick 
County.  Because  ALCOA  remains 
subject  to  more  stringent  Federal 
requirements.  Federal  approval  of  this 
repeal  should  not  result  in  an  adverse 
impact  on  air  quality. 

11.  Where  Can  I  Find  More  Information 
About  This  Proposal  and 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
and  regulations  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  4201  e\  seq. 

Dated:  February  27.  2003. 
Bharat  Mathur. 

Acting  Regional  Administrator.  Region  5. 
|FR  Doc.  03-5742  Filed  3-10-03;  8:45  am) 
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Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Large  Municipal  Waste 
Combustors;  California 

AGENCY:  Environmental  Protection 
Agency  (EPA).  ,^ 

ACTION:  Proposed  nde. 

SUMMARY:  EPA  is  proposing  to  approve 
the  California  State  Plan  for 
implementing  the  emissions  guidelines 
applicable  to  existing  large  municipal 
waste  combustor  units.  The  plan  was 
submitted  by  the  California  Air 
Resources  Board  for  the  State  of 
California  to  satisfy  requirements  of 
sections  111(d)  and  129  of  the  Clean  Air 
Act.  The  submitted  plan  applies  to  large 
municipal  waste  combustor  units 
located  in  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
and  South  Coast  Air  Quality 
Management  District.  We  are  taking 


comments  on  this  proposal  and  intend 

to  follow  with  a  final  action. 

DATE:  Any  comments  must  arrive  by 

April  10,  2003. 

ADDRESSES:  Mail  comments  to  Andrew 

Steckel,  Rulemaking  Office  Chief  (AIR- 

4),  U.S.  Environmental  Protection 

Agency,  Region  IX,  75  Hawthorne 

Street,  San  Francisco,  CA  94105-3901, 

or  e-mail  to  steckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  State  Plan  and  EPA's 
technical  support  document  at  our 
Region  IX  office  during  normal  business 
hours.  You  may  also  see  copies  of  the 
submitted  State  Plan  at  the  following 
location:  California  Air  Resources 
Board,  Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  EPA  Region  IX.  (415)  947-4124. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  Background  information 

A.  Under  what  authority  is  EPA  proposing 
this  action? 

B.  Why  did  California  submit  a  State  plan? 

II.  The  State's  Submittal 

A.  What  facilities  are  covered  by  the  Flan? 
'  B.  What  is  the  purpose  of  the  submitted 
Plan? 

III.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  Plan? 

B.  Does  the  Plan  meet  the  evaluation 
criteria? 

C.  EPA  recommendations  to  further 
improve  the  Plan 

D.  Proposed  action 

IV.  Statutory  and  Executive  Order  Reviews 

I.  Background 

A.  Under  What  Authority  Is  EPA 
Proposing  This  Action? 

Section  129  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act), 
requires  EPA  to  develop  regulations 
under  section  111  to  control  air 
pollutant  emissions  from  solid  waste 
incineration  units.  Emissions  from  new 
municipal  waste  combustor  (MWC) 
units  are  to  be  addressed  by  standards 
of  performance  for  new  sources  (New 
Source  Performance  Standards  or 
NSPS),  and  emissions  from  existing 
MWC  units  are  to  be  addressed  by 
guidelines  (Emission  Guidelines  or  EG). 
The  Act  requires  that  the  MWC 
regulations  reflect  the  maximum 
achievable  control  technology  (MACT) 
and  specifies  that  the  emission 
standards  for  existing  units  in  a  category 
must  be  at  least  as  stringent  as  the 
average  emissions  limitation  achieved 
by  the  best  performing  1 2  percent  of 
units  in  the  category  (section  129(a)(2)). 


This  is  commonly  referred  to  as  the 
"MACT  floor"  for  existing  MWC  units. 
The  Act  requires  that  the  EG  for  existing 
MWC  units  include  MACT-based 
numerical  emission  limits  for  the 
following  ten  air  pollutants:  particulate 
matter  (PM),  opacity,  sulfur  dioxide 
(SO2),  hydrogen  chloride  (HCl),  oxides 
of  nitrogen  (NOx).  carbon  monoxide 
(CO),  lead  (Pb),  cadmium  (Cd),  mercury 
(Hg).  and  dioxins/furans  (see  section 
129(a)(4)).  The  EG  must  also  include 
monitoring  and  reporting  requirements 
and  operator  training  requirements 
(§  129(b)(1)). 

On  December  19, 1995,  pursuant  to 
sections  111  and  129  of  the  Act,  EPA 
promulgated  40  CFR  part  60,  subpart  Cb 
(Emission  Guidelines  and  Compliance 
Schedules  for  Municipal  Waste 
Combustors).  See  60  FR  65387.  The  EG, 
contained  in  subpart  Cb,  apply  to 
existing  MWC  imits,  defined  as  MWC 
units  for  which  construction  was 
commenced  on  or  before  September  20, 

1994. 

On  April  8. 1997,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  vacated  subpart  Cb  as 
it  applies  to  MWC  units  with  an 
individual  capacity  to  combust  less  than 
or  equal  to  250  tons  per  day  (tpd)  of 
mimicipal  solid  waste  (MSW)  (small 
MWC  units)  and  all  cement  kilns 
combusting  MSW,  consistent  with  their 


opinion  in  Davis  County  Solid  Waste 
Management  and  Recovery  District  v. 
EPA.  101  F.Sd  1395  (D.C.  Cir.  19961. 
amended,  108  F.3d  14*4  (D.C.  Cir. 
1997).  As  a  residt,  on  August  25,  1997, 
EPA  amended  subpart  Cb  to  apply  only 
to  MWC  imits  with  an  individual 
capacity  to  combust  more  than  250  tpd 
of  MSW  (large  MWC  units).  See  62  FR 
45116. 

B.  Why  Did  California  Submit  a  State 
Plan? 

Section  129(b)(2)  of  the  Act  requires 
States  with  existing  MWC  units  subject 
•  to  the  EG  to  submit  plans  to  EPA  that 
implement  and  enforce  the  EG  no  later 
than  one  year  after  promulgation  of  the 
EG.  Accordingly,  State  plans  were  due 
on  December  19, 1996  (See  also  40  CFR 
60.39(b)).  The  court  decision  vacating 
the  EG  requirements  for  small  MWC 
units  and  cement  kilns  did  not  affect  the 
due  date  or  the  required  content  of  State 
plans  for  large  MWC  units.^  For  existing 
large  MWC  units  located  in  States  that 
have  not  submitted  an  approvable  plan 
within  two  (2)  years  of  promulgation  of 
the  EG  (i.e.,  December  19,  1997),  section 
129(b)(3)  of  the  Act  requires  EPA  to 
adopt  a  Federal  Plan  to  implement  and 
enforce  die  EG.  On  November  12, 1998, 
EPA  promulgated  a  Federal  Plan  for 
existing  large  MWC  units  not  covered  by 
an  EPA-approved  State  plan,  codified  at 


40  CFR  part  62,  subpart  FTF.  See  63  FR 
63191.  Any  MWC  units  covered  by  a 
State  plan  submitted  after  December  19, 
1997,  are  subject  to  the  Federal  Plan 
imtil  EPA  approves  the  State  plan. 
California's  State  Plan  (the  Plan)  was 
submitted  by  the  California  Air 
Resources  Board  (GARB)  on  September 
23,  1998. 

n.  The  State's  Submittal 

A.  What  Facilities  Are  Covered  by  the 
Plan? 

According  to  GARB,  there  are  only 
three  facilities  with  existing  large  MWC 
units  in  the  State.  One  of  these  facilities 
is  located  in  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD),  and  two  facilities  are 
located  in  South  Coast  Air  Quality 
Management  District  (SCAQMD).  Bodi 
air  districts  are  using  district  operating 
permits,  containing  the  requirements  of 
the  EG,  as  the  enforceable  mechanisms  , 
to  implement  the  EG.  The  following 
table  identifies  the  three  MWC  facilities 
(six  large  MWC  units)  covered  by  the 
State  Plan  and  the  corresponding 
permits  issued  by  the  districts.  If  there 
are  additional  MWC  units  that  meet  the 
applicability  criteria  of  subpart  Cb  but 
are  not  identified  in  the  State  Plan 
inventory,  then  the  Federal  Plan  would 
apply  to  them. 


District/facility 


SJVUAPCD:  Stanislaus  Resource  Recovery  Facility  (2  units) 
SCAQMD; 

Commerce  Refuse  to  Energy  Authority  (1  unit) 


Southeast  Resource  Recovery  Facility  (3  units) 


Permit  Nos. 


PTC  N-2073-1-7 
PTOR-D96114* 

PTO  R-DQeoee" 

PTOR-087714' 
PTOR-D87608'' 
PTO  R-087716' 
PTO  R-D87609'' 
PTOR-D87717a 
PTO  R-D8761G'' 


Date  of  issue 


August  27,  2001 

May  7,  1998 
May  7,  1998. 
May  19,  1998. 
May  29,  1998 
May  19,  1998. 
May  29,  1998 
May  19,  1998. 
May  29,  1998. 


■  Resource  recovery  system  permit 

cSiR^'strl^-Sg^^'plan^^^        included  PTO  N-2073-1 -2.  issued  on  March  12,  1998.  On  May  2,  2002,  CARB  ton^arded  PTO  N- 
2073-1-7,  issued  on  August  27,  2001,  to  replace  the  expired  PTO  N-2073-1 -2. 


B.  What  is  the  Purpose  of  the  Submitted 
Plan? 

The  California  State  Plan  was 
submitted  to  satisfy  the  requirements  of 
sections  111(d)  and  129  of  the  Act,  and 
to  implement  the  EG  contained  in  40 
CFR,  part  60.  subpart  Cb.  The  Plan 
implements  the  emission  limits 
established  in  the  EG  for  orgaiucs 
(dioxins/furans),  metals  (cadmiimi  (Cd), 
lead  (Pb),  mercury  (Hg),  particulate 


matter  (PM).  and  opacity),  acid  gases 
(hydrogen  chloride  (HCl)  and  sulphur 
dioxide  (SO2)),  nitrogen  oxides  (NOx). 
and  fugitive  ash  emissions.  These  ( 

pollutants  can  cause  adverse  effects  to 
public  health  and  the  environment.  The 
Plan  also  implements  the  EG 
requirements  for  MWC  operating 
practices,  which  include  requirements 
for  carbon  monoxide  (CO)  emissions, 
load,  PM  control  device  inlet  flue  gas 


temperature,  and  operator  training/ 
certification. 

in.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Plan? 

Under  section  111(d)  of  the  Act,  EPA 
has  established  general  procedures, 
codified  at  40  CFR  part  60,  subpart  B. 
that  States  must  follow  in  adopting  and 
submitting  State  plans.  The  following 
provides  a  brief  discussion  of  the 


>  The  vacatur  of  subpart  Cb  as  it  applies  to  small 
MWC  unit5  and  cement  kilns  required  EPA  to 
reevaluate  the  emission  limits  for  large  MWC  units. 
In  the  August  25. 1997.  amendments  to  subpart  Cb, 


EPA  revised  the  emission  limits  for  the  following 
four  pollutants:  lead,  hydrogen  chloride,  sulfur 
dioxide,  and  nitrogen  oxides.  Pursuant  to  section 
129(b)(2)  of  tlie  Act,  State  plans  incorporating  the 


revised  limits  were  due  on  August  25, 1998.  See 
also  40  CFR  60.39b(e). 
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requirements,  found  in  subparts  B  and 
Cb,  for  an  approvable  State  plan  for 
existing  large  MWC  units  and  EPA's 
review  of  the  California  State  Plan  with 
respect  to  those  requirements.  A 
detailed  discussion  of  the  Plan  and 
EPA's  evaluation  can  be  found  in  the 
Technical  Support  Document  (TSD)  for 
the  California  Plan  (February  2003). 

1.  Identification  of  Enforceable  State 
■Mechanism  for  Implementing  the  EG 

Subpart  B  at  40  CFR  60.24(a)  requires 
that  the  State  plan  include  emissions 
standards,  defined  in  40  CFR  60.21(f)  as 
"a  legally  enforceable  regulation  setting 
forth  an  allowable  rate  of  emissions  into 
the  atmosphere,  or  prescribing 
equipment  specifications  for  control  of 
air  pollution  emissions."  In  the  State  of 
California,  local  air  quality  management 
and  air  pollution  control  districts 
(districts)  have  primary  responsibility 
for  control  of  stationary  air  pollution 
sources,  such  as  MWC  units.  Therefore, 
each  district  with  existing  large  MWC 
units  is  required  to  develop  a  regulation 
or  other  enforceable  mechanism  to 
implement  the  EG.  The  SJVUAPCD  and 
SCAQMD  are  using  district  operating 
permits,  containing  the  requirements  of 
the  EG,  as  the  enforceable  mechanisms. 
The  conditions  of  these  submitted 
permits  will  remain  in  effect  as  part  of 
the  State  Plan  until  a  revision  to  the 
Plan  is  approved.  Expiration  of  a  district 
operating  permit,  or  revisions  to  permit 
conditions,  will  not  automatically  revise 
the  State  Plan.  Any  revisions  to  the  Plan 
must  be  submitted  to  EPA  for  review 
and  approval  as  a  section  11 1(d)/ 129 
state  plan  revision. 

2.  Demonstration  of  Legal  Authority 

Subpart  B  at  40  CFR  60.26  requires 
that  the  State  plan  demonstrate  that  the 
State  has  legal  authority  to  adopt  and 
implement  the  emission  standards  and 
compliance  schedules  contained  in  the 
plan.  The  State's  Attorney  General  has 
certified  that  the  State  of  California  and 
the  districts  have  sufficient  legal 
authority  to  develop  the  State  plan  to 
implement  the  EG.  In  addition,  the 
State's  Attorney  General  has  certified 
that  the  districts  have  the  authority  to 
modify  existing  district  operating 
permits  and  incorporate  the  EG 
requirements.  The  State  statutes 
providing  such  authority  are  contained 
in  the  California  Health  and  Safety  Code 
(H&SC). 

3.  Inventory  of  Existing  MWCs  in  the 
State  Affected  by  the  State  Plan 

Subpart  B  at  40  CFR  60.25(a)  requires 
that  the  State  plan  include  a  complete 
source  inventory  of  all  designated 
facilities  regulated  by  the  EG:  existing 


MWC  units  (i.e.,  those  MWC  units 
constructed  prior  to  September  20, 
1994)  with  the  capacity  to  combust 
greater  than  250  tpd  of  MSW  (see  40 
CFR  60.32b(a)).  GARB  has  submitted  an 
inventory  of  all  existing  large  MWC 
units  in  California  as  part  of  the  State 
Plan.  These  facilities  were  identified  in 
the  table  shown  in  Section  II.  A  of  this 
document. 

4.  Inventory  of  Emissions  From  Existing 
MWCs  in  the  State 

Subpart  B  at  40  CFR  60.25(a)  requires 
that  the  State  plan  include  an  emissions 
inventory  that  estimates  emissions  of 
the  designated  pollutant  regulated  by 
the  EG:  MWC  emissions.  For  each 
affected  MWC  facility,  the  California 
State  Plan  contains  information  on 
estimated  MWC  emission  rates  (in  tpy) 
for  the  nine  regulated  pollutants: 
dioxins/furans,  Cd,  Pb.  Hg.  PM.  HCl, 
SOj,  NOx,  and  CO.  These  estimated 
emission  rates  are  based  on  stack  test 
data  and  continuous  emission- 
monitoring  data. 

5.  Emission  Standards  for  MWCs 

Subpart  B  at  40  CFR  60.24(c)  specifies 
that  the  State  plan  must  include 
emission  standards  that  are  no  less 
stringent  than  the  EG,  and  section 
129(b)(2)  of  the  Act  requires  that  State 
plans  be  "at  least  as  protective"  as  the 
EG.  The  district  operating  permits 
specify  emission  standards  that  are 
consistent  with  and  "at  least  as 
protective"  as  those  in  Subpart  Cb,  as 
amended. 

6.  Compliance  Schedules 

Subpart  B  at  40  CFR  60.24(a)  requires 
that  the  State  plan  include  a  compliance 
schedule  that  owners  and  operators  of 
affected  MWC  units  must  meet  in 
complying  with  the  requirements  of  the 
plan.  Subpart  Cb  at  40  CFR  60.39b 
requires  that  final  compliance  with  the 
requirements  of  the  EG  be  accomplished 
by  no  later  than  December  19,  2000.^ 
For  any  compliance  schedule  extending 
more  than  1 2  months  beyond  the  date 
required  for  submittal  of  the  State  plan 
(December  19,  1996),  40  CFR  60.24(e)(1) 
requires  that  the  compliance  schedule 
include  enforceable  increments  of 
progress  toward  compliance,  as 
specified  in  60.21(h)(1).  The  district 
operating  permits  establish  interim  and 
final  compliance  dates,  as  required  by 


60.24(e)(1)  and  60.39(b).  However,  the 
SJVUAPCD  permit  for  the  Stanislaus 
Resource  Recovery  Facility  does  not 
require  final  compliance  with  all 
requirements  of  the  EG  by  December  19, 
2000.  As  discussed  in  the  TSD,  the 
Stanislaus  facility  is  currently  subject  to 
the  Federal  Plan  and  should  already  be 
in  compliance.  Approval  of  the  State 
Plan  will  not  extend  the  compliance 
dates  contained  in  the  Federal  Plan. 

7.  Testing,  Monitoring,  Recordkeeping 
and  Reporting  Requirements 

Subpart  Cb  at  40  CFR  60.38b  and 
60.39b  requires  that  the  State  plan 
contain  applicable  40  CFR  part  60, 
subpart  Eb  (MWC  NSPS)  requirements 
relating  to  performance  testing, 
monitoring,  reporting  and 
recordkeeping.  The  district  operating 
permits  meet  the  requirements  of  60.38b 
and  60.39b.  However,  as  explained  in 
the  TSD,  the  SJVUAPCD  permit 
contains  language  that  is  potentially 
confusing  regarding  the  federal 
enforceability  of  certain  conditions.  EPA 
expects  the  facility  to  conduct  annual 
tests  in  accordance  with  the  district 
permit  conditions  and  in  accordance 
with  6p.58b.  Approval  of  the  Plan  does 
not  relieve  the  facility  from  any  testing 
requirements.  Requirements  contained 
in  the  State  Plan  become  federally 
enforceable  once  the  Plan  is  approved. 

8.  A  Record  of  Public  Hearings  on  the 
State  Plan 

Subpart  B  at  40  CFR  60.23  contains 
the  requirements  for  public 
participation  thait  must  be  met  by  the 
State  in  adopting  a  State  plan.  California 
fulfilled  the  public  participation 
requirements  for  the  State  plan  through 
separate  district  public  participation 
and  notification  processes.  GARB 
included  documents  in  the  Plan 
submittal  demonstrating  that  the 
districts  met  the  requirements  by 
providing  public  notice  of  the  Plan  and 
the  opportunity  for  public  hearings  on 
the  Plan.3 

9.  Submittal  of  Aimual  State  Progress 
Reports  to  EI  A 

Subpart  B  at  40  CFR  60.25(e)  and  (f) 
requires  States  to  submit  to  EPA  annual 
reports  on  the  progress  of  plan 
enforcement.  The  first  progress  report 
must  be  submitted  by  the  State  one  year 
after  EPA  approval  of  the  State  plan. 


*  As  discussed  in  footnote  1 ,  the  amended  subpart 
Cb  contains  revised  emission  limits  for  lead, 
hydrogen  chloride,  sulfur  dioxide,  and  nitrogen 
oxides.  40  CFR  60.39b(f)  requires  compliance  with 
these  limits  by  no  later  than  August  26,  2002. 
However,  the  Federal  Plan  requires  compliance 
with  the  applicable  revised  limits  by  December  19. 
2000. 


'  SJVUAPCD  provided  30-day  notice  on  March 
16,  1998  of  a  public  hearing  held  on  April  16,  1998, 
on  its  portion  of  the  State  plan.  SCAQMD  provided 
public  notice  on  February  19. 1998,  of  the 
opportunity  for  a  public  hearing  to  be  held  on 
March  26.  1998,  if  requested.  SCAQMD  did  not 
hold  a  hearing  because  the  district  received  no 
requests. 


In  summary,  EPA  finds  that  the 
California  State  Plem  meets  the 
requirements  applicable  to  such  plans 
in  40  CFR  part  60,  subparts  B  and  Cb. 

B.  Does  the  Plan  Meet  the  Evaluation 
Criteria? 

We  believe  the  Plan  is  consistent  with  - 
the  relevant  policy  and  guidance 
regarding  approval  of  CAA  section 
lllCd)/129  State  plans.  The  TSD 
describes  in  detail  the  discrepancies 
between  the  Plan  and  the  EG  regarding 
waivers,  floating  compliance  dates,  and 
testing  requirements.  EPA  has 
determined  that  these  discrepancies  in 
the  submitted  Plan  have  limited  impact 
because  of  the  following  reasons: 

1.  Waivers:  The  underlying  federal 
conditions  in  the  EG  and  Federal  Plan 
will  continue  to  apply  in  the  case  of 
waivers.  EPA  cannot  delegate  to 
districts  the  ability  to  approve  waivers 
of  load  and  temperature  limits  that  are 
not  in  accordance  with  the  purposes 
specified  in  60.53b(b)  and  (c).  Waivers 
of  operator  training  course  requirements 
must  be  approved  by  EPA,  and  as  of  this 
date,  EPA  Region  9  has  not  received  any 
such  requests. 

2.  Floating  compliance  dates:  The 
final  dates  of  compliance  for  the 
Stanislaus  facility,  as  contained  in  the 
Federal  Plan,  have  already  passed  and 
thus  the  facility  should  already  be  in 
compliance.  Approval  of  the  State  Plan 
will  not  extend  the  compliance  dates 
contained  in  the  Federal  Plan.  The 
facility  is  subject  to  the  Federal  Plan 
until  Uie  State  Plan  approval  becomes 
effective. 

3.  Testing  requirements:  The 
Stanislaus  permit  does  contain  the 
appropriate  requirements  for  source 
testing,  but  it  does  not  cite  to  the  EG  for 
these  provisions.  The  permit  contains 
language  that  is  potentially  confusing 
regarding  federal  enforceability  of 
certain  conditions.  After  a  State 
incorporates  a  requirement  in  the  State 
Plan  and  the  State  Plan  is  approved  by 
EPA,  the  State  requirement  becomes 
federally  enforceable. 

C.  EPA  Recommendations  To  Further 
Improve  the  Plan 

The  TSD  describes  additional 
revisions  that  do  not  affect  EPA's 
current  action  but  are  recommended  for 
the  next  time  the  local  agencies  modify 
the  facility  permits. 

D.  Proposed  Action. 

Based  on  the  rationale  discussed 
above  and  in  further  detail  in  the  TSD, 
EPA  is  proposing  approval  of  the  State 
of  California  section  lll(d)/129  plan  for 
the  control  of  emissions  from  existing 
large  MWC  units.  Until  the  State  Plan 


receives  final  approval,  the  sources 
covered  by  this  plan  will  remain  subject 
to  the  Federal  Plan.  The  compliance 
schedules  contained  in  the  Federal  Plan 
(40  CFR  part  62,  subpart  FFF)  will 
continue  to  apply  to  the  Stanislaus 
Resource  Recovery  Facility.  As  provided 
by  40  CFR  60.28(c),  any  revisions  to  the 
California  State  Plan  will  not  be 
considered  part  of  the  applicable  plan 
until  submitted  by  GARB  in  accordance 
with  40  CFR  60.28(a)  or  (b),  as 
applicable,  and  until  approved  by  EPA 
in  accordance  with  40  CFR  part  60, 
subpart  B.  We  will  accept  comments 
from  the  public  on  this  proposal  for  the 
next  30  days.  Unless  we  receive 
significant  new  information  during  the 
comment  period,  we  intend  to  publish 
a  final  approval  action  that  will  make 
the  State  Plan  requirements  federally 
enforceable. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  proposed 
action  is  also  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001).  This  proposed 
action  merely  approves  State  law  as    ' 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  State  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  State  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (PubHc  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
.  action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  fo  approve  a  State  plan 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045,' 
'-'Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  State  plan  submissions, 
EPA's  role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  in  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  plan  submission 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State  plan 
submission,  to  use  VCS  in  place  of  a 
State  plan  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply  This 
proposed  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Aluminum, 
Fertilizers.  Fluoride,  Intergovenament^ 
relations.  Paper  and  paper  products 
industry.  Phosphate,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Siilfuric  acid  plants.  Waste 
treatment  and  disposal. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  February  19.  2003. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  03-5748  Filed  3-10-03:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
[FRL-7464-«] 

Ocean  Dumping;  Proposed  De- 
designation  of  Sites  and  Proposed 
Designation  of  New  Sites  at  the  Mouth 
of  ttte  Columbia  River,  Oregon  and 
Washington 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  today  proposes  to  de- 
designate  four  existing  ocean  dredged 
material  disposal  sites  located  off  the 
mouth  of  the  Columbia  River  near  the 
states  of  Oregon  and  Washington,  and  to 
designate  two  new  sites  for  the  ocean 
disposal  of  dredged  material.  The  two 
new  sites  are  needed  for  long-term  use 
by  authorized  Columbia  River 
navigation  projects  and  may  be  available 
for  use  by  others  meeting  the  criteria  for 
ocean  dumping  of  dredged  material?  The 
designation  of  new  ocean  disposal  sites 
by  EPA  is  necessary  to  provide 
acceptable  sites  for  current  and  future 
dredged  material  disposal  needs.  The 
proposed  site  designations  will  be  for  an 
indefinite  period  of  time.  The  sites  will 
be  subject  to  continuing  monitoring  and 
management  to  ensure  that 
unacceptable,  adverse  environmental 
impacts  do  not  occur.  The  de- 
designation  of  existing  sites  is  necessary 
to  discontinue  the  use  of  designated 
sites  where  the  impact  of  disposal  has 
resulted  in  changed  site  conditions. 
DATES:  Comments  must  be  received  on 
or  before  April  25,  2003. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  on  or 
before  5  p.m.  of  the  45th  day  from  the 
date  of  this  publication  in  the  Federal 
Register  to:  John  Malek,  Dredging  and 
Ocean  Dumping  Coordinator,  EPA 
Region  10,  1200  Sixth  Avenue.  ECO- 
083,  Seattle.  WA  98101-1128. 

The  file  supporting  these  proposed 
designations  and  de-designations  is 
available  for  inspection  at  the  following 
locations: 
EPA  Region  10. 1200  Sixth  Avenue, 

Seattle.  Washington  98101. 
U.S.  Army  Corps  of  Engineers, 

Northwestern  Division,  U.S.  Customs 

House,  220  Northwest  Eighth, 

Portland,  Oregon. 
U.S.  Army  Corps  of  Engineers,  Portland 

District,  Robert  Dimcan  Plaza,  333 

S.W.  First  Avenue.  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Malek,  Ocean  Dumping  Coordinator. 
U.S.  Enviroiunental  Protection  Agency. 


Region  X  (ECC)-083),  1200  Sixth 
Avenue,  Seattle,  WA  98101-1128. 
telephone  (206)  553-1286.  e-mail: 
malek.john@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972,  as  amended.  33 
U.S.C.  1401,  et  seq.,  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  disposal, 
also  referred  to  interchangeably  as  ocean 
dumping,  may  be  permitted.  On 
December  23.  1986,  the  Administrator 
delegated  the  authority  to  designate 
ocean  disposal  sites  to  the  Regional 
Administrator  of  the  Region  in  which 
the  site  is  located.  The  proposed  site 
designations  and  de-designations, 
located  at  the  mouth  of  the  Columbia 
River,  are  within  Region  10  and  these 
actions  are  being  taken  pursuant  to  the 
Regional  Administrator's  delegated 
authority. 

The  EPA  Ocean  Dumping  Regulations 
promulgated  under  the  MPRSA  require, 
among  other  things,  that  ocean  dumping 
sites  be  designated  by  promulgation  in 
40  CFR  part  228.  See  40  CFR  228.4. 
Designated  ocean  dumping  sites  are 
codified  at  40  CFR  228.14  and  228.15. 
A  total  of  four  ocean  dumping  sites  (Site 
A,  Site  B,  Site  E,  and  Site  F)  off  of  the 
mouth  of  the  Columbia  River  were 
designated  in  August  1986  (51  FR 
29923)  (Figure  1)  to  be  used  as  disposal 
sites  for  dredged  materials  from 
Columbia  River  navigation  projects. 
Sites  A,  B  and  F  have,  over  time,  proven 
to  be  inadequate  to  handle  long  term 
disposal  of  dredged  material  from  the 
Columbia  River  navigation  projects 
without  the  creation  of  adverse  wave 
conditions  at  the  disposal  sites.  This 
rule  proposes  to  de-designate  Sites  A,  B 
and  F.  Site  E,  because  its  size  as 
currently  designated  inhibits  the  ability 
to  minimize  interference  with  other 
activities  in  the  marine  enviroiunent. 
needs  to  be  modified  to  allow  for 
changed  circumstances  concerning  the 
use  of  the  site.  This  rule  proposes  to 
designate  a  new  site,  the  Shallow  Water 
site,  which  incorporates  the  1986- 
designated  Site  E  but  appreciably 
expands  it  to  provide  sufficient  space  to 
spread  dredged  materials  so  as  to  avoid 
the  creation  of  conditions  that  would 
interfere  with  navigation  safety. 
Dredged  material  disposed  of  at  the 
proposed  site  is  expected  to  contribute 
material  to  the  littoral  zone.  This  rule 
also  proposes  a  completely  new  site,  the 
Deep  Water  site,  which  would  be 
located  approximately  4.5  to  6  nautical 
miles  from  the  mouth  of  the  Columbia 


River  off  the  State  of  Oregon.  The  Deep 
Water  site  would  provide  capacity  for 
dredged  materials  from  Columbia  River 
navigation  projects  that  cannot  be 
accommodated  in  the  nearshore  zone. 
The  Deep  Water  site  would  also  be 
available  for  use  by  the  United  States 
Army  Corps  of  Engineers  (Corps)  when 
storm  events  preclude  the  use  of 
nearshore  disposal  locations.  In 
inclement  weather,  conditions  nearer 
the  shore  and  the  nearer  to  the  jetties 
[i.e.,  at  the  Shallow  Water  and  North 
Jetty  sites)  are  more  dangerous  than 
conditions  at  the  Deep  Water  site. 
Visibility  is  impaired  and  winds  and 
currents  can  broadside  a  vessel  and 
push  it  into  shallow  water  at  the  North 
Jetty  and  Peacock  Spit,  or  onto  the  jetty 
itself.  Waves  also  can  build  up  in 
shallow  water  and  between  the  jetties 
during  an  ebb  tide  during  which  time 
navigation  across  the  entrance  bar  can 
be  closed  by  the  United  States  Coast 
Guard. 

The  availability  of  ocean  dredged 
materials  disposal  sites  (ODMDSs)  in 
the  vicinity  of  the  mouth  of  the 
Columbia  River  is  necessary  to  provide 
disposal  options  for  the  Corps  to 
maintain  deep-draft,  international 
commerce  and  navigation  through 
authorized  federal  navigation  channels. 
Three  of  the  existing  ODMDSs 
designated  in  1986,  Sites  A,  B  and  F, 
have  experienced  mounding,  generating 
a  potentially  hazardous  navigation 
safety  condition.  The  developing 
mounds  at  Sites  A,  B,  and  F  threatened 
to  create  hazardous  conditions  for  large 
ships  and  small  craft  due  to  waves 
refracting  from  and  breaking  over  the 
mounds.  Commercial  shippers,  crab 
fishermen,  and  the  U.S.  Coast  Guard 
expressed  concern  over  this  situation  to 
both  the  Corps  and  EPA.  Efforts  were 
undertaken  by  the  federal  government  to 
temporarily  expand  the  existing  sites  in 
1993  and  1997  and  to  manage 
distribution  of  the  dredged  material 
within  the  available  site  capacities 
while  seeking  a  more  permanent 
management  solution.  Circiunstances  at 
sites  A,  B  and  F  necessitate  de- 
designation  of  the  sites  so  that  no 
further  use  is  made  of  them.  Conditions 
at  site  E  are  changed  such  that 
modification  of  the  site  to  withdraw 
designation  of  its  current  configuration 
to  allow  for  a  permanent  expansion  to 
a  larger  site,  the  Shallow  Water  site,  is 
proposed.  Designating  the  Shallow 
Water  site  and  a  new  Deep  Water  site  is 
part  of  the  permanent  management 
solution  for  handling  dredged  materials 
from  Columbia  River  navigation 
projects.  These  designations  are  being 
proposed  in  accordance  with  Sec. 


228.4(e)  of  the  Ocean  Diunping 
Regulations,  which  allow  EPA  to 
designate  ocean  disposal  sites  for 
dredged  materials. 

B.  Regulated  Entities  <. 

Entities  potentially  regulated  by  the 
proposed  rule  are  persons, 
organizations,  or  government  bodies 


seeking  to  dispose  of  dredged  material 
in  ocean  waters  at  the  Mouth  of  the 
Columbia  River  ODMDS,  imder  the 
MPRSA.  33  U.S.C.  1413.  and  its 
implementing  regulations.  This 
proposed  rule  is  expected  to  be 
primarily  of  relevance  to  parties  near 
the  Mouth  of  the  Columbia  River 


seeking  permits  from  the  Corps  to 
transport  dredged  material  for  the 
purpose  of  disposal  into  ocean  waters  at 
the  MCR  ODWDS,  as  well  as  the  Corps 
itself.  Potentially  regulated  categories 
and  entities  who  may  seek  to  use  thie 
proposed  new  ODMDS  and  would  be 
subject  to  this  Rule  may  include: 


Category 


Federal  Government 

Industry  and  General  Put)llc 

State,  local  and  tribal  governments 


Examples  of  potentially  regulated  entities 


U.S.  Amny  Corps  of  Engineers  Civil  Works  Projects.  Other  Federal 

Agencies. 
Port  Authorities,  Marinas  and  Hartwrs,  Shipyards  and  Marine  Repair 

Facilities,  Berth  Owners. 
Govemments  owning  and/or  responsible  for  ports,  hartx)rs,  and  /or 

berths,  Government  agencies  requiring  disposal  of  dredged  material 

associated  with  public  worics  projects. 


This  table  lists  the  types  of  entities 
that  could  potentially  be  regulated 
should  the  proposed  rule  become  a  final 
rule.  EPA  notes  that  nothing  in  this 
proposed  rule  alters  the  jvuisdiction  or 
authority  of  EPA  or  the  types  of  entities 
regulated  under  the  MPRSA.  Questions 
regarding  the  applicability  of  this 
proposed  rule  to  a  particular  entity 
should  be  directed  to  the  contact  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section.  EPA 
anticipates  that  the  Corps  will  be  the 
primary,  if  not  the  only,  user  of  the 
proposed  ODMDS  which  are  the  subject 
of  this  rule. 

C.  Evaluation  of  Alternatives  To 
Propose  as  New  ODMDSs  Throagh 
Voluntary  EIS  Development 

Section  102  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321.  et  seq.,  (NEPA)  requires 
that  Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  legislation  and  other 
major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
envirorunent.  The  object  of  NEPA  is  to 
build  into  agency  decision-making 
processes  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  While  NEPA  does  not  apply  to 
EPA  activities  in  designating  ocean 
disposal  sites  under  the  MPRSA,  EPA 
volimtarily  prepared  a  joint  EIS  with  the 
Corps.  (See  63  FR  58045  (October  29, 
1998).  "Notice  of  Policy  and  Procediu-es 
for  Voluntary  Preparation  of  National 
Environmental  Policy  Act  (NEPA) 
Documents.")  The  Integrated  Feasibility 
Report  and  Environmental  Impact 
Statement  for  Columbia  RJver  Channel 
Improvements,  dated  August  1999 
(Final  IFR/EIS.  1999).  considered  the 
enviroiunental  aspects  of  new  ODMDS 
site  designations  and  improvements  to 
the  Mouth  of  the  Columbia  River  (MCR) 


Project  and  the  Columbia  River 
navigation  channel.  The  Final  IFR/EIS 
(1999)  resulted  in  selection  of  preferred 
alternative  sites  to  propose  for 
designation  (see  below).  EPA  also 
voluntarily  joined  with  the  Corps  to 
prepare  a  Supplement  to  the  Final  IFR/ 
EIS  (SEIS)  that  was  released  in  2003. 
The  SEIS  addressed  proposed  changes 
in  the  Corp's  Columbia  River  navigation 
channel  improvements  project,  which 
could  reduce  the  volume  of  material 
going  to  the  ocean  for  that  project,  and 
describes  ocean  surveys  conducted  by 
the  Corps  and  EPA  since  the  Final  IFR/ 
EIS.  These  volimtary  analyses  have  been 
beneficial  in  improving  coordination 
with  the  Corps  on  related  Columbia 
River  navigation  issues  and  in 
expanding  public  involvement  on  issues 
related  to  the  siting  and  management  of 
new  ODMDS. 

The  federally  authorized  navigation 
projects  for  the  Coliunbia  River  include 
maintenance  of  the  MCR  project  (Final 
Environmental  Impact  Statement, 
Navigation  Channel  Improvements. 
Columbia  River  at  the  Mouth.  Oregon 
and  Washington,  dated  1983). 
maintenance  of  the  existing  40-foot 
navigation  chaimel  (Final  Dredged 
Material  Management  Plan  and 
Supplemental  Environmental  Impact 
Statement,  dated  1998),  and  the 
potential  construction  and  maintenance 
of  the  proposed  navigation  channel 
improvements  as  described  in  the  Final 
IFR/EIS  (1999).  The  navigation  channel 
improvements  project  has  been 
audiorized  and  funded  by  the  Congress. 

The  voluntary  NEPA  process  followed 
by  the  EPA  generally  conformed  to  the 
guidelines  developed  by  a  joint  task 
force  of  EPA  and  Corps  persoimel.  the 
General  Approach  to  Designation 
Studies  for  Ocean  Dredged  Material 
Disposal  Sites  (1984).  A  hierarchical 
framework  that  initially  established  the 


broadest  economically  and 
operationally  feasible  area  of 
consideration  for  site  location  was 
utilized.  A  step-by-step  sequence  of 
activities  was  then  conducted  to  screen 
possible  sites.  Evaluation  of  alternative 
sites  (candidate  sites)  was  based  on 
factors  such  as  the  sensitivity  and  value 
of  critical  resources  or  uses  at  risk,  and 
potential  for  uiu^asonable  adverse 
impact  presented  by  the  dredged 
material  to  be  disposed.  The  site- 
designation  criteria,  40  CFR  228.5  and 
228.6,  were  applied  to  the  information 
assembled  in  this  process,  and  sites 
were  selected  for  consideration  as 
preferred  alternatives. 

The  process  was  structured  into  three 
major  phases.  Phase  I  included  the 
delineation  of  the  general  area  imder 
consideration  for  locating  a  site  and  the 
identification  and  collection  of  the 
necessary  information  on  critical 
resoiuces.  uses  and  physical  and 
environmental  parameters  for  the  areas 
under  consideration.  After  considering  a 
reasonable  distance  of  haul  (the  ^ 
physical  distance  from  the  point  an 
operating  dredge  picks  up  a  load  of 
material  to  the  point  where  the  material 
is  disposed),  a  preliminary  analysis, 
based  on  available  data,  was  applied  to 
identify  and  map  areas  of  critical 
resources  as  well  as  areas  of 
incompatibility  for  use  as  a  disposal 
site.  Such  critical  areas  and  resources 
included  clustered  areas  of 
geographically  limited  habitats,  fisheries 
and  shellfisheries.  navigation  lanes, 
beaches,  and  marine  sanctuaries.  Phase 
II  involved  the  elimination  of  sensitive 
and  incompatible  areas,  the 
determination  of  additional  data  needs. 
-  arid  identification  of  candidate  sites 
within  the  area  based  on  the 
information  collected  and  processed  in 
Phase  I.  In  Phase  III  the  candidate  sites 
were  evaluated  and  sites  were  selected 
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as  preferred  alternatives  to  propose  for 
site  designation.  Management  strategies 
were  developed  for  the  sites  selected  as 
preferred  alternatives. 

To  provide  input  to  the  process,  the 
Corps  and  EPA  convened  a  facilitated 
Ocean  Disposal  Site  Designation 
Working  Group  (Working  Group).  The 
purpose  of  the  Working  Group  was  to 
assist  in  identifying  and  evaluating  the 
best  long-term  ocean  option  for  the  MCR 
and  the  existing  Columbia  River 
channel  and  proposed  channel 
improvements  projects.  Representatives 
from  state,  local,  and  federal  agencies 
participated  in  the  Working  Group  as 
well  as  individuals  representing  the 
crab  hshing  industry  and  other  interests. 
The  Working  Group  assembled  for  a 


series  of  eight  meetinjjs  between  July 
1997  and  August  1998  and  provided 
information  for  EPA  and  the  Corps  to 
consider  in  evaluating  preferred 
alternative  ODMDS.  The  Corps  and  EPA 
considered  the  information  gathered  by 
the  Working  Group,  as  well  as  new 
information  gathered  during  the  5-year 
feasibility  study  for  channel 
improvements,  and  historical 
information  to  identify  three  proposed 
sites  in  the  Draft  IFR/EIS  (1998).  The 
configurations  of  the  sites  included 
relatively  shallow,  high-energy  areas 
deemed  well-suited  for  active  sediment 
movement  away  from  deposition  areas 
and  back  into  coastal  beach  zones. 

Numerous  comments  were  received 
on  the  Draft  IFR/EIS  and  the  Corps  and 


EPA  sought  additional  input  from  the 
Working  Group  in  meetings  to  discuss 
further  refinements  to  the  alternative 
site  locations.  Further  discussion  and 
meetings  led  to  an  evaluation  for 
designation  of  a  single  shallow-water 
site  and  a  single  deep-water  site  to  be 
used  and  managed  in  conjunction  with 
a  Clean  Water  Act  Section  404  disposal 
site  (North  Jetty)  in  the  area  of  the 
mouth  of  the  Columbia  River  (Figure  2). 
These  discussions  were  factored  into  the 
NEPA  process.  The  NEPA  process  led  to 
the  current  proposal  that  the  four 
ODMDS  sites  designated  in  1986  be 
proposed  for  de-designation  and  that  the 
Shallow  Water  site  and  the  Deep  Water 
site  be  proposed  for  designation. 
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Figure  1:  Currently  Designated  Ocean  Dredged  Material  Disposal  Sites  Proposed  for  De-Designation. 
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Figure  2:  Ocean  Dredged  Material  Disposal  Sites  Proposed  for  Designation. 
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D.  Proposed  De-Designated  Sites 

Modification  in  ODMDS  use  is 
governed  by  the  Ocean  Dumping 
Regulations  at  40  CFR  228.11. 
Modifications  which  involve  the 
withdrawal  of  designated  sites  from  use 
are  made  through  the  promulgation  of 
an  amendment  to  the  disposal  site 
designation  based  on  em  evaluation  of 
disposal  impacts  or  upon  changed 
circumstances  concerning  the  use  of  the 
site.  40  CFR  228.11(a).  By  1992. 
developing  mounds  created  as  a  result 
of  disposal  actions  at  designated  Sites  A 
and  B  threatened  to  create  hazardous 
conditions  for  large  and  small  craft  due 
to  waves  refracting  from  and  breaking 
over  and  around  the  mounds. 
Discussions  between  EPA  and  the  Corps 
concluded  that  an  interim  solution  was 
needed  that  would  allow  the  Columbia 
River  federal  navigation  channel  to 
remain  open  while  studies  were 
conducted  to  ascertain  the  extent  of  the 
problem,  to  develop  and  evaluate 
alternative  solutions,  and  to  prepare  a 
longer  term  response.  An  interim  plan 
was  created,  described  in  an 
environmental  assessment  (EA). 
supporting  the  temporary  expansion  of 
Sites  A,  B,  and  F  under  the  Corps' 
Section  103  MPRSA  authority  while  the 
Corps  and  EPA  investigated  a  more 
permanent  solution.  In  addition,  EPA 
initiated  a  rulemaking  process  to  modify 
the  three  sites  and  Site  E  to  change  the 
management  at  each  site  to  restrict  site 
use  under  Section  102  authority.  A 
proposed  rule  was  published  in  the 
Federal  Register  on  September  21. 1992. 
at  which  time  EPA  stated:  "While  the 
current  situation  does  not  constitute  an 
imminent  hazard  to  life  and  property 
which  would  warrant  em  emergency 
response.  EPA  and  the  Corps  are  in 
agreement  that  prudent  management 
action  is  required  now  in  order  to 
prevent  such  a  situation  from 
developing.  "  (57  FR  43428,  September 
21. 1992).  EPA  did  not  publish  a  final 
rule  as  changing  conditions  and  new 
information  regarding  the  sites 
indicated  the  need  for  further  study  and 
evaluation.  Sites  A,  B,  and  F  were 
temporarily  expanded  using  Section  103 
effective  June  1,  1993,  with  EPA 
concurrence. 

By  1995,  Corps  and  EPA  monitoring 
of  disposal  at  the  expanded  Site  F 
confirmed  the  agencies'  suspicions  that 
the  site  did  not  possess  the  capacity 
hoped  for  and  possibly  created  new 
navigation  conflicts  with  ocean  vessel 
traffic.  In  addition,  existing  mounds  at 
Sites  A  and  B  remained  relatively  stable 
rather  than  continuing  to  erode. 
Through  1996,  EPA  and  the  Corps  re- 
evaluated the  1992  plan  and  ultimately 


developed  a  new  approach  that  was 
presented  in  a  1997  EA.  The  new 
approach  supported  maximizing 
disposals  at  an  Expanded  Site  E  and  a 
further  expansion  of  Site  B.  The  Corps 
temporarily  expanded  Site  E  and  Site  B 
under  Section  103  MPRSA  authority  on 
June  19. 1997.  with  the  concurrence  of 
EPA.  These  expansions;  were 
immediately  challenged  by  the 
Columbia  River  Crab  Fishing 
Association  (CRCFA)  in  a  lawsuit  which 
enjoined  the  use  of  Expanded  Site  B  and 
resulted  in  a  settlement  agreement  in 
1998  disallowing  the  use  of  Expanded 
Site  B  and  temporarily  limiting  the  use 
of  Expanded  Site  E.  The  limitation  of 
use  at  Expanded  Site  E  was  based  on 
CRCFA  concerns  that  late  summer 
disposal  impacted  "soft-shelled"  crab 
(i.e..  individuals  that  had  molted  their 
old  shell  and  were  buried  up  while  the 
new  shell  hardens)  in  the  westernmost 
third  of  the  expanded  site. 

EPA  observes  that  past  activities  at 
Sites  A,  B,  and  F  place  the  sites  in 
Impact  Category  II  (40  CFR  228.10(c)(2) 
effects  not  categorized  in  impact 
category  I).  The  size  of  the  three  sites 
renders  impracticable  the  option  of 
continuing  even  limited  use  of  Sites  A, 
B,  and  F  and  permanent  expansion  of 
the  sites  generates  problems  in  terms  of 
adverse  wave  conditions  and  conflicts 
with  marine  traffic.  The  determination 
of  whether  to  terminate  the  use  of  a 
disposal  site  is  based  on  the  impact  of 
disposal  at  the  site  itself  and  the  Criteria 
for  the  management  of  disposal  sites  for 
ocean  dumping.  40  CFR  228.11(d). 
Based  on  these  factors,  EPA  proposes  to 
de-designate  Sites  A,  B,  and  F.  Site  E  is 
proposed  for  modification  through  a  de- 
designation  of  the  existing  site  and  a 
proposed  designation  of  a  new  site,  the 
Sh^low  Water  site,  which  incorporates 
the  existing  site  into  a  larger  footprint. 
Site  E  is  also  placed  in  Impact  Category 
II  (other)  based  on  its  limited  size,  but 
not  based  on  adverse  wave  conditions 
resulting  from  disposal  or  on  conflicts 
with  marine  traffic. 

The  coordinates  (North  American 
Datum  1927:  NAD  27)  of  the  three 
existing  EPA-designated  sites  proposed 
for  de-designation  (Figure  1)  are  as 
follows: 

Site  A 

Comer  Coordinates 

46°13'03''  N.  124°06'17"  W 
46°12'50''  N.  124°05'55"  W 
46°12'13'  N,  124°06'43''  W 
46°12'26'  N.  124°07'05''  yV 

SiteB 

Corner  Coordinates 
46°14'37''N,  124°10'34'W 
46''13'53"  N.  124°10'01"  W 


46''13'43''  N.  124°10'26'  W 
46''14'28''  N,  124°10'59"  W 

SiteF 

Corner  Coordinates 

46°12'12"N,  124°09'00"W 

46°12'00''N,  124°08'42"W  ' 

46°11'48''  N,  124°09'0(r  W 

46°12'00''  N,  124°09'18'  W 

The  coordinates  (NAD  27)  of  the  one 
existing  EPA-designated  site  proposed 
for  modification  through  new 
designation  is  as  follows: 

SiteE  ; 

Corner  Coordinates     - 

46°15'43''N,  124''05'2i''W 
46°15'36''N,  124°05'11''W   • 
46°15'11'' N,  124°05'53'' W 
46''15'18''  N.  124°06'03"  W 

E.  Proposed  Sites  Descriptions 

Two  sites,  the  Deep  Water  and 
Shallow  Water  sites,  are  proposed  for 
designation  (Figure  2). .A  draft  Site 
Management  and  Monitoring  Plan 
(SMMP)  has  been  prepared  for  the  two 
proposed  ODMDS  sites  and  is  available 
for  review  and  comment  by  the  public. 
(Copies  may  be  obtained  by  request 
from  the  FURTHER  INFORMATION  CONTACT 
listed  in  the  introductory  section  to  this 
proposed  rule.)  Use  of  newly-designated 
ODMDS  would  be  subject  to  any 
restrictions  included  in  the  approved 
SMMP.  Use  restrictions  will  be  based  on 
a  thorough  evaluation  of  the  proposed 
sites  pursuant  to  the  Ocean  Dumping 
Regulations  and  potential  disposal 
activity  as  well  as  consideration  of 
public  review  and  comment. 

Deep  Water  Site.  The  proposed  Deep 
Water  site  is  a  non-dispersive  site 
(material  placed  at  the  site  remains  at 
the  site)  which  consists  of  an  inner 
"Placement  Area"  and  a  surrounding 
buffer.  The  overall  site  (Placement  Area 
and  buffer)  has  a  rectangular  dimension 
of  17.000  feet  by  23,000  feet  and 
occupies  approximately  8,976  acres  or 
10.5  square  nautical  miles  (sq  nmi).  The 
Placement  Area  (the  iimer  box)  has  a 
rectangular  dimension  of  1 1 ,000  feet  by 
17,000  feet,  occupying  an  area  of 
approximately  4,293  acres  or  5.0  sq  nmi, 
which  is  siUTOunded  by  a  3,000-foot 
buffer  zone.  Direct  disposal  of  dredged 
material  would  be  allowed  orUy  within 
the  Placement  Area  using  "Drop  Zones" 
specified  in  a  SMMP.  Material  placed  at 
the  Deep  Water  site  is  expected  to 
remain  on  site,  eventually  creating  a 
fairly  uniform  mound  approximately  40 
feet  in  height.  The  coordinates  (North 
American  Datum  1983:  NAD  83). 
dimensions,  and  depth  of  water  of  the 
proposed  Section  102  site  are  as  follows: 
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Deep  Water  Disposal  Site  (Including  Buffer) 


Comer  coordinates 


46°1 1'03.03'  N,  124'=10'01.30''  W 
46°13'09.78'  N,  124°12'39.67''  W 
46^10'40.88''  N,  124°16'46.48''  W 
46°08'34.22''  N,  124°14'08.07''  W 


Dimensions 


17,000  feet  wide  by  23,000  feet  long. 
Deptfi  180  feet  to  310  feet. 
Buffer  3,000  feet  wide. 


Deep  Water  Placement  Area 


Comer  coordinates 


46°11 '06.00"  N,  124°11 '05.99"  W 
46°12'28.01''  N,  124°12'48.48''  W 
46°10'37.96''N,  124°15'50.9r  W 
46°09'15.99"N,  124°14'08.40'' W 


Dimensions 


1 1 ,000  feet  wide  by  1 7,000  feet  long. 
Depth  190  feet  to  290  feet. 
[Surrounded  by  3,000  ff-wide  buffer]. 


Shallow  Water  site.  The  proposed 
Shallow  Water  site  is  a  dispersive  site 
(material  placed  at  the  site  leaves  the 
site)  and  consists  of  a  Placement  Area 
on  the  sea  bottom  and  a  smaller, 
specified  "Drop  Zone"  for  dredged 
material  disposal.  Because  the  proposed 
site  is  dispersive,  no  buffer  zone  is 
specified  for  the  Shallow  Water  site. 
The  proposed  Shallow  Water  site 
integrates  the  existing  designated  Site  E. 
and  expands  the  width  and  length  of  the 
site  as  described  below.  The  Shallow 
Water  Drop  Zone  is  proposed  to  occupy 


the  same  location,  with  the  same 
dimensions,  as  Expanded  Site  E  and 
occupies  approximately  531  acres  or 
0.626  sq  nmi.  The  overall  site  and 
Placement  Area  occupies  approximately 
1,198  acres  or  1.4  sq  luni.  Site 
monitoring  since  1997  demonstrated 
that  material  released  within  the 
boundaries  of  "Expanded  Site  E" 
temporarily  deposited  on  the  sea  bottom 
as  a  tnmcated  mound  that  was  larger 
than  the  release  area.  While  some  of  the 
placed  material  was  dispersed  out  of  the 
site  and  into  the  littoral  system  during 


direct  disposal,  the  majority  was  eroded 
away  to  the  north  and  northwest 
following  the  sununer  dredging  season 
by  the  stronger  winter  waves  and 
currents.  Material  placed  at  the  Shallow 
Water  site  is  expected  to  be  transported 
out  of  the  site  during  and  following  the 
dredging  season  and  dispersed  by 
natvu-al  ocean  forces  to  the  north  and 
northwest  and  augment  the  littoral 
system.  The  coordinates  (NAD  83), 
dimensions,  and  depth  of  water  of  the 
proposed  Section  102  site  are  as  follows: 


Shallow  Water  Placement  Area  and  Disposal  Site 


Comer  coordinates 


46''15'31.64''  N,  124°05'09.72"  W 
46°14'17.66"  N,  124°07'14.54''  W 
46°15'02.87''  N,  124°08' 11.47"  W 
46°15'52.77"  N,  124''05'42.92'  W 


Comer  coordinates 


46°15'35.36"  N,  124°05'15.55"  W 
46°14'31.0r  N.  124°07'03.25"  W 
46''14'58.83''  N,  124°07'36.89"  W 
46''15'42.38"  N,  124°05'26.55"  W 


Dimensions 


3.100  to  5,600  feet  widtti  by  1 1 ,500  feet  long. 
Azimutfi  (long  axis):  229°  T. 
Deptfi:  45  feet  to  75  feet. 
No  Buffer. 


Shallow  Water  Drop  Zone 


Dimensions 


1 ,054  feet  to  3,600  feet  wIdtti  by  10,000  feet  long. 
Deptti  45  feet  to  75  feet. 


F.  Analysis  of  Criteria  Pursuant  to  the 
Ocean  Dumping  Act  Regulatory 
Requirements 

Five  general  regulatory  criteria  are 
used  in  the  selection  and  approval  of 
ocean  disposal  sites  for  continuing  use. 
See  40  CFR  228.5.  Sites  are  selected  so 
as  to:  minimize  interference  with  other 
marine  activities;  keep  temporary 
perturbations  in  water  quality  or  other 
environmental  conditions  during  initial 
mixing  caused  by  disposal  operations 
anywhere  within  the  site  to  be  reduced 
to  normal  or  imdetectable 
concentrations  or  effects  before  reaching 
beaches,  shorelines,  marine  sanctuaries 


or  known  geographically  limited 
fisheries  or  shellfisheries;  terminate  use 
as  soon  as  a  suitable  alternate  site  can 
be  designated  if  at  any  time  disposal 
operations  at  a  site  cause  unacceptable 
adverse  impacts;  limit  the  size  of  the 
site  to  localize  for  identification  and  to 
control  any  immediate  adverse  impacts 
and  permit  the  implementation  of 
effective  monitoring  and  surveillance  to 
prevent  adverse  long-range  impacts;  and 
wherever  feasible  to  designate  sites 
beyond  the  edge  of  the  continental  shelf 
and  other  such  sites  that  have  been 
historically  used.  Eleven  specific 
criteria  are  used  in  evaluating  a 


proposed  disposal  site  to  assure  that  the 
general  criteria  are  met.  See  40  CFR 
228.6.  The  evaluations  of  the  general 
and  specific  criteria,  provided  below, 
are  based  on  information  published  in 
the  1983  and  1999  ElSs  and  the  2003 
Final  SEIS,  Corps  and  EPA 
Enviroiunental  Assessments  for  103  Site 
expansions  in  1993  and  1997. 
monitoring  studies,  data  provided  by 
fishery  industry  groups,  crab  data 
collected  and  evaluated  by  the  Corps 
and  EPA  as  part  of  the  EIS  and  SEIS 
processes,  a  report  produced  by  the 
Corps  in  studying  potential  wave- 
related  effects  at  the  proposed  Shallow 
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Water  site,  and  supporting 
documentation. 

General  Criteria  (40  CFR  228.5) 

1.  Minimal  Interference  With  Other 
Activities 

The  first  of  the  five  general  criteria 
requires  that  a  determination  be  made  as 
to  whether  the  site  or  its  use  will 
minimize  interference  with  other  uses  of 
the  marine  environment.  For  this 
proposed  rule,  a  determination  was 
made  to  overlay  individual  uses  and 
resources  presented  in  the  technical 
exhibits  to  the  EIS  and  SEIS  onto  a  base 
map  containing  the  bathymetry  and 
location  of  the  proposed  disposal  sites. 
For  purposes  of  assessing  this  criterion, 
EPA  assumed  that  the  more  interactions 
between  various  uses  and  limited 
resources,  the  more  critical  the  area's 
potential  for  interference.  The  overlay 
process  was  used  to  visually  determine 
where  maximum  and  minimum 
interferences  with  other  uses  of  the 
marine  environment  could  be  expected 
to  occur.  The  Shallow  Water  site  and 
Deep  Water  site  viewed  against  this 
criterion  showed  minimum  interference 
with  other  activities.  Both  proposed 
sites  avoid  areas  intensively  utilized  by 
the  Dungeness  crab  fishery. 

2.  Minimize  Changes  in  Water  Quality 

The  second  of  the  five  general  criteria 
requires  that  locations  and  boundaries 
of  disposal  sites  be  selected  so  that 
temporary  changes  in  water  quality  or 
other  environmental  conditions  during 
initial  mixing  caused  by  disposal 
operations  anywhere  within  a  site  can 
be  expected  to  be  reduced  to  normal 
ambient  seawater  levels  or  to 
undetectable  contaminant 
concentrations  or  effects  before  reaching 
beaches,  shorelines,  sanctuaries,  or 
geographically-limited  fisheries  or 
shellfisheries.  The  proposed  sites  will 
be  used  for  dredged  material  disposal  of 
suitable  sediments  as  determined  by 
application  of  national  and  regional 
testing  protocols  (e.g.,  then-current 
Dredged  Material  Evaluation 
Framework).  No  significant  contaminant 
or  suspended  solids  releases  are 
expected.  Based  on  previous  sediment 
testing  and  evaluations  at  the  MCR  by 
the  Corps  and  EPA,  disposal  of  either 
sandy  or  fine-grained  material  would 
not  have  any  long-term  impact  on  the 
water  quality.  No  water  quality 
perturbations  will  occur  that  could 
reach  any  beach,  shoreline,  marine 
sanctuary,  or  known  geographically- 
limited  fishery  or  shellfishery.  Bottom 
movement  of  material  deposited  at  the 
Shallow  Water  site  is  generally  expected 
to  show  a  net  alongshore  movement  and 


will  contribute  to  the  existing  littoral 
system.  Material  deposited  at  the  Deep 
Water  site  is  expected  lo  stay  in  the 
Placement  Area. 

3.  Interim  Sites  Which  Do  Not  Meet 
Criteria 

There  are  no  interim  sites  to  be 
considered  under  this  criterion.  Sites  A, 
B,  E,  and  F  were  designated  on  a  final 
basis  in  1986.  The  proposed  Shallow 
Water  and  Deep  Water  sites  are  not 
interim  sites  as  defined  under  the  Ocean 
Dumping  regulations. 

4.  Size  of  Sites      ' 

The  fourth  general  criterion  requires 
that  the  sizes  of  ocean  disposal  sites  be 
limited  to  localize  for  identification  and 
control  any  immediate  adverse  impacts 
and  to  permit  the  implementation  of 
effective  monitoring  and  surveillance 
programs  to  prevent  adverse  long-range 
impacts.  Size,  configuration  and 
location  is  to  be  determined  as  part  of 
the  disposal  site  evaluation  or 
designation  study.  For  this  proposed 
rule,  the  IFR/EIS  and  SEIS  were  relied 
upon  to  determine  size,  configuration 
and  location  of  the  ODMDS  to  propose. 
The  proposed  Shallow  Water  and  Deep 
Water  sites  have  been  sized  to  provide 
sufficient  capacity  to  accommodate 
material  dredged  from  the  MCR  federal 
project  as  well  as  future  material  from 
the  improved  Columbia  River 
navigational  channel.  The  sizing  of  the 
proposed  sites  has  factored  in  the  ability 
to  implement  effective  monitoring  and 
surveillance  programs,  among  other 
things,  to  prevent  moimding  of  dredged 
material  which  could  result  in  adverse 
wave  conditions  as  has  been 
experienced  at  the  originally  designated 
sites  and  to  ensure  that  navigational 
safety  will  not  be  compromised. 
Bathymetric  surveys  are  planned  as  an 
important  component  of  the  SMMP.  The 
results  will  be  used  to  document  the  fate 
of  the  dredged  material  and  provide 
information  for  management  in  the 
future  to  prevent  adverse  long-range 
impacts. 

5.  Sites  Off  the  Continental  Shelf 

The  fifth  general  criterion  requires 
EPA,  wherever  feasible,  to  designate 
ocean  dumping  sites  beyond  the  edge  of 
the  continental  shelf  and  other  such 
sites  that  have  historically  used. 
Potential  disposal  areas  located  oH  the 
continental  shelf  are  at  least  20  nautical 
miles  offshore  in  water  depths  of  600 
feet  or  greater,  with  the  exception  of  the 
Astoria  Canyon,  which  is  11  nautical 
miles  offshore.  The  haul  distance  to  an 
"off-shelf  disposal  site  is  much  greater 
than  the  4.5  nautical  mile  average 
operational  limit  of  the  MCR  project. 


making  an  off-shelf  site  not  feasible  for 
maintenance  of  the  MCR  project.  The 
proposed  Shallow  Water  site,  if 
designated,  will  encompass  the 
footprint  of  the  historically  used  Site  E, 
however,  continued  disposal  in  this  area 
is  desirable  because  the  dredged 
materials  are  place  into  the  nearshore 
littoral  transport  system,  a  system  that 
functions  with  largely  non-renewable 
quantities  of  sand  in  Oregon  and 
Washington. 

Specific  Criteria  (40  CFR  228.6) 

J .  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  the  Coast 

The  proposed  Shallow  Water  site 
would  incorporate  and  appreciably 
expand  the  existing  EPA-designated  Site 
E  and  would  include  the  Corps'  1997 
selected  Section  103  "Expanded  Site  E." 
The  site  is  located  off  the  end  of  the 
North  Jetty  and  would  be  11,500  feet 
long  and  expand  in  width  from  3,100 
feet  to  5,600  feet  wide,  encompassing  a 
total  area  of  1,198  acres.  The  proposed 
site  is  located  to  the  north  of  the 
Columbia  River  channel.  The  bottom 
topography  slopes  bt)m  the  north  to  the 
south  along  the  south  side  of  Peacock 
Spit.  Water  depths  in  the  proposed  site 
range  from  45  to  75  feet.  Material  placed 
at  the  Shallow  Water  site  is  expected  to 
erode  out,  move  north  and  northwest, 
and  feed  Peacock  Spit. 

The  proposed  Deep  Water  site  would 
be  located  about  4.5  miles  west  of  the 
entrance  to  the  Columbia  River 
navigation  channel  and  extend  westerly 
to  about  7  miles  west  of  the  entrance. 
The  bottom  topography  is  featureless 
and  gently  slopes  away  fronrshore. 
Water  depths  at  the  proposed  site  range 
from  about  180  feet  to  about  310  feet. 
Overall  site  dimensions  proposed  are 
17,000  feet  by  23,000  feet  as  an  outer 
boundary  (the  Disposal  Site  including 
Buffer),  that  consists  of  an  inner 
rectangle  that  measures  11,000  feet  by 
17,000  feet  (the  Placement  Area)  and 
which  is  surrounded  on  all  sides  by  a 
3, 000- foot  Buffer.  The  proposed  site 
would  encompass  a  total  of  8,976  acres 
or  10.5  sq  nmi.  Disposal  of  dredged 
material  would  only  be  allowed  within 
the  inner  rectangle  (Placement  Area), 
which  has  a  total  area  of  4,293  acres  or 
5.0  sq  nmi.  EPA  anticipates  that 
material  placed  at  this  site  would  raise 
a  stable  mound  approximately  40  feet 
high  over  the  estimated  50  ±  year  life  of 
the  site.  No  direct  disposal  of  dredged 
material  would  be  allowed  anywhere  in 
the  Buffer;  however,  dredged  material 
sloughing  off  the  developing  mound  or 
drifting  during  placement  may  extend 
into  the  Buffer  zone.  The  Buffer  zone 
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will  also  serve  as  the  "reference  area" 
for  site  monitoring. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  in  Adult  and  Juvenile  Phases 

Many  open-ocean  nearshore 
organisms  occur  in  the  water  column 
over  the  proposed  Shallow  Water  site. 
These  organisms  include  zooplankton 
(copepods,  euphausiids,  pteropods,  and 
chaetognaths)  and  meroplankton  (fish, 
crab  and  other  invertebrate  larvae). 
These  org^isms  display  a  normal  range 
of  change  in  abundance  by  season.  The 
populations  at  or  near  the  proposed 
Shallow  Water  site  are  not  imique  to  ^^e 
proposed  site.  They  are  present  over 
most  of  the  coast.  Overall  coastal 
populations  are  not  dependent  on  those 
located  near  the  MCR.  Based  on 
zooplankton  and  larval  fish  studies,  it 
appears  that  there  will  be  no  impacts  to 
organisms  in  the  water  column. 

Offshore  areas  (beyond  the  200-foot 
depth  contour)  including  the  proposed 
Deep  Water  site,  have  consistently 
higher  densities  and  numbers  of  benthic 
species  (diversity)  them  nearshore 
shallower  areas  such  as  the  proposed 
Shallow  Water  site.  Therefore, 
placement  of  dredged  material  in  the 
Deep  Water  site  would  be  expected  to 
have  a  greater  impact  to  the  benthic 
infaunal  community  than  placement  of 
dredged  material  in  nearshore  locations. 

The  proposed  sites  are  located  in  an 
area  off  the  mouth  of  the  Columbia 
River  which  supports  a  variety  of 
pelagic  and  demersal  fish  species  as 
well  as  shellfish  including  Dungeness 
crab.  Pelagic  species  include 
anadromous  salmon,  steelhead, 
cutthroat  trout,  striped  bass,  lamprey, 
smelt,  herring,  sturgeon,  and  shad  that 
migrate  through  the  estuary  to  upriver 
spawning  areas.  Juveniles  of  these 
species  are  present  in  the  area  following 
their  migration  out  of  the  river  or 
estuary  into  the  ocean.  Some  remain  in 
the  nearshore  area  for  various  periods  of 
time  feeding  and  rearing,  while  others 
move  directly  offshore.  Other  pelagic 
species  include  the  Pacific  herring, 
emchovy,  siuf  smelt,  and  sea  perch.  Surf 
smelt  are  in  nearshore  areas  and  in  the 
estuary  in  large  numbers  during  the 
summer.  Demersal  species  present  in 
the  nearshore  area  include  juvenile 
flatfish  which  rear  in  the  area.  Resident 
species  occur  in  the  offshore  area 
throughout  the  year  with  many  using 
the  estuary  as  a  rearing  and  nursery 
area.  Species  present  include  various 
flatfish,  rockfish  and  other  demersal 
fish. 

Potentially,  30  cetacean  species  can 
occur  along  the  coast  although  their 
numbers  are  generally  limited.  Harbor 


.  porpoises  and  gray  whales  are  prevalent 
in  shelf  waters  less  than  600  feet  deep. 
The  larger  cetaceans  (whales)  typically 
occur  as  migrants  in  the  spring  and  fall, 
such  as  the  California  gray  whale. 
Smaller  cetaceans,  principally  dolphins, 
porpoises,  and  some  small  whales  are 
also  present.  Five  species  of  pinnipeds 
are  known  to  occur  along  the  coast: 
northern  sea  lion,  California  sea  lion, 
harbor  seal,  northern  elephant  seal  and 
northern  fur  seal.  Harbor  seals  are 
resident  whereas  the  four  other  species 
of  pinnipeds  are  more  transient  in 
natiu^.  Harbor  seals  and  California/ 
northern  sea  lions  are  the  principal 
species  observed  in  the  estuary.  All 
three  species  are  known  to  forage  within 
the  estuary  and  adjacent  ocean  waters. 

Four  species  of  marine  turtles 
(loggerhead,  green.  Pacific  ridley,  and 
Pacific  leatherback)  have  been  recorded 
from  strandings  along  the  coastline 
since  1982.  Marine  turtles  are  imusual 
in  their  occurrence  along  the  Pacific 
Coast  as  they  are  typically  associated 
with  warmer  marine  waters. 

Pelagic  birds  are  extremely  numerous 
in  the  offshore  area.  Studies  have  found 
that  seabird  populations  were  most 
densely  concentrated  over  the 
continental  shelf  (less  than  600  feet  in 
depth).  Shearwaters,  storm  petrels, 
gulls,  conmion  murres  and  Cassin's 
auklets  numerically  dominated  the 
pelagic  bird  fauna  from  late  spring 
through  late  summer.  Phalaropes, 
fulmars,  and  California  gulls  are 
important  constituents  of  the  fall  pelagic 
bird  flocks.  The  principal  species  in  the 
winter  are  phaloropes,  California  gulls, 
fulmars,  other  gulls,  murres,  auklets, 
and  kittiwakes.  Red-throated,  Pacific 
and  common  loons  occur  as  spring  and 
fall  migrants.  Western,  red-necked, 
homed,  and  eared  grebes  also  occur  in 
the  area.  Brown  pelicans  occur  from  late 
spring  to  mid-fall  along  the  coast.  This 
species  forages  in  nearshore  waters  of 
the  Pacific  Ocean  and  estuarine  waters 
of  the  Columbia  River.  Concentrations 
of  up  to  1,000  birds  have  been  reported. 
Three  species  of  cormoremts  and  three 
species  of  terns  occur  and  forage  in 
nearshore  Pacific  Ocean  waters  and  the 
estuary. 

The  federally  listed  threatened  and 
endangered  species  which  may  occur 
within  the  area  of  the  proposed  sites 
include:  listed  salmon  and  steelhead 
stocks;  blue,  finback,  sei,  right, 
humpbacked  and  sperm  whales; 
loggerhead,  green.  Pacific  ridley,  and 
Pacific  leatherback  sea  turtles;  northern 
(Steller)  sea  lion;  marbled  murrelet;  bald 
eagle;  Aleutian  Canada  goose;  peregrine 
falcon;  and  browm  pelicans.  Occurrence 
of  these  species  varies  by  season  and 
location  in  the  offshore  area. 


Disposal  at  both  of  the  proposed  sites 
is  expected  to  result  in  the  mortality  of 
benthic  organisms  and  some  crabs  as  an 
immediate  result  of  material  burying 
organisms  as  it  hits  the  ocean  floor. 
Recolonization  near  the  burial  sites  is 
expected.  Disposal  at  the  proposed  Deep 
Water  site  is  expected  to  have  a  greater, 
but  not  unacceptable, -negative  impact  to 
the  benthic  commimity  because  of  its 
higher  benthic  infaunal  density  and 
diversity  relative  to  the  proposed 
Shallow  Water  site.  The  density  and 
diversity  of  benthic  organisms  at  the 
proposed  Deep  Water  site  is  expected  to 
be  changed  by  the  point-dump  disposals 
that  will  ultimately  create  the  40-foot 
mound.  With  respect  to  the  other  living 
resources  that  use  the  proposed  Shallow 
Water  and  Deep  Water  sites,  the  sites  are 
not  being  located  in  areas  that  are 
limited  or  that  are  unique  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas 

The  proposed  Shallow  Water  site 
would  be  located  on  the  north  side  of 
the  entrance  channel  in  45  feet  to  75  feet 
of  water.  Most  of  the  dredged  material 
to  be  placed  in  the  Shallow  Water  site 
is  expected  to  move  north  onto  Peacock 
Spit.  Some  material  can  be  expected  to 
move  toward  Benson  Beach,  or  possibly 
back  into  the  entrance  channel.  The 
Shallow  Water  site,  as  a  dispersive  site, 
has  the  potential  to  feed  sand  into  the 
littoral  system  that  nourishes  the 
beaches.  Material  placed  at  the  Shallow 
Water  site  probably  does  not  directly 
nourish  the  beaches.  The  shoreward 
edge  of  the  proposed  Deep  Water  site 
would  be  located  about  4.5  nautical 
miles  off  the  beaches  of  Oregon  and 
Washington  in  about  200  feet  of  water. 
Material  placed  at  the  Deep  Water  site 
is  expegted  to  create  a  mound  of 
material  that  is  not  available  to  the 
littoral  system  and  is  lost  to  the  beaches. 

4.  Types  and  Quantities  of  Wastes 
Produced  To  Be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste.  If  Any 

The  sites  that  are  proposed  to  be 
designated  will  receive  dredged 
materials  determined  to  be  suitable  for 
ocean  disposal  that  are  transported  by 
either  government  or  private  contractor 
hopper  dredges  or  ocean-going  bottom- 
dump  barges  towed  by  tugboat.  Both 
types  of  equipment  release  the  material 
at  or  very  near  the  surface.  The  majority 
of  material  expected  to  be  disposed  in 
the  proposed  sites  is  anticipated  to 
come  from  Corps  maintenance  dredging 
of  shoals  in  the  MCR  entrance  channel 
federal  project.  These  sediments  consist 
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primarily  of  marine  sands  transported 
into  the  entrance.  The  material  is  clean, 
contains  no  contaminants  of  concern  in 
excess  levels,  is  far  removed  from 
known  sources  of  contaminants,  and  is 
suitable  for  open-water  disposal.  In  the 
1999  IFR/EIS,  a  smaller  volume  of 
material  was  anticipated  to  be  dredged 
from  the  Columbia  River  navigation 
channel  (RMs  3  to  29)  for  operation  and 
maintenance  purposes  and  the  then- 
proposed  chaimel  improvements  project 
and  disposed  in  the  ocean.  That 
material  was  also  evaluated  and  found 
suitable  for  unconfined  open-water 
disposal.  These  sediments  consist  of 
sands  with  low  percent  of  silts  and  clays 
or  organic  material.  Modifications  to  the 
channel  improvements  project 
(identified  and  assessed  in  the  SEIS. 
2003)  propose  to  beneficially  use  those 
sediments  for  Ecosystem  Restoration 
projects  within  the  estuary  for 
approximately  the  first  20  years 
following  construction  of  the  improved 
channel.  Should  the  Ecosystem 
Restoration  projects  identified  not  be 
built,  those  sediments  would  be 
proposed  for  ocean  disposal.  In 
addition,  some  fine-grained  material 
from  side  channels  or  backwater  areas 
may  be  placed  offshore  in  the  future 
which  will  require  testing  and 
evaluation  and  perhaps  regulatory 
permitting. 

Material  to  be  disposed  at  the  Shallow 
Water  site  is  expected  to  be  placed  to 
promote  dispersion  and  subsequent 
erosion  back  into  the  littoral  system 
without  generating  mounds  or  other 
features  which  could  interfere  with 
navigation  or  reduce  navigation  safety. 
Site  monitoring  and  management  will 
be  focused  on  that  objective. 

Material  to  be  disposed  of  at  the  Deep 
Water  site  is  expected  to  be  point- 
dumped  within  Drop  Zones  so  as  to 
concentrate  material  (individually  and 
cumulatively)  from  each  dump.  This 
placement  is  expected  to  help  minimize 
bottom  impacts  to  benthic  organisms. 
However,  placement  at  the  Deep  Water 
site  is  expected  to  result  in  the 
formation  of  an  underwater  mound  that 
is  different  from  the  flat,  genUy-sloping 
bottom  that  presently  exists.  When  the 
placement  zone  of  the  site  is  filled  to 
capacity,  it  is  expected  to  resemble  an 
approximately  trapezoidal  mound  about 
40  feet  high.  Some  material  is  expected 
to  slump  into  the  buffer  zone  from  the 
created  mound. 

Current  hopper  dredges  or  ocean- 
going, bottom-dump  barges  available  for 
use  along  the  west  coast  dredging  have 
capacities  ranging  from  800  to  6,000 
cubic  yards  (cy).  This  would  be  the 
likely  volume  range  of  dredged  material 
deposited  in  any  one  dredging-and- 


placement  cycle.  Clamshell  dredges 
placing  material  into  bottom-dump 
barges  for  transport  to  the  ocean  can 
wdrk  within  the  estuary  and  river,  but 
not  at  the  MCR  project.  Hopper  dredges 
can  and  do  work  sections  of  the  existing 
river  navigation  channel.  The 
approximately  4.5  million  cubic  yards 
(mcy)  estimated  to  be  removed  annually 
from  the  MCR,  and  0.6  mcy  of  the 
improved  Columbia  River  channel 
maintenance  should  channel  materials 
be  proposed  for  ocean  disposal,  can  be 
placed  at  the  sites  in  one  dredging 
season  by  any  combination  of  private 
and  government  dredges.  The  dredges  or 
barges  would  be  under  power  and 
moving  during  disposal,  aillowing  the 
maintenance  of  steerage.  The  slurried 
dredged  material  is  expected  to  exit 
from  the  hoppers  within  several 
minutes  and  rapidly  descend  to  the 
seafloor  where  it  will  impact  with  the 
bottom  and  spread  radially.  Dredged 
material  released  at  the  Shallow  Water 
site  should  reach  the  bottom  within  10 
minutes.  Material  released  at  the  Deep 
Water  site  should  reach  the  bottom  in 
about  35  minutes. 

5.  Feasibility  of  Surveillance  and 
Monitoring 

Monitoring  and  surveillance  are 
expected  to  be  feasible  at  both  proposed 
sites.  The  proposed  Shallow  Water  site, 
in  the  nearshore  zone,  is  readily 
accessible  for  bathymetric  surveys.  The 
proposed  Deep  Water  site,  4.5  miles 
offshore  and  between  200  and  300  feet 
deep,  has  undergone  monitoring, 
including  side-scan  sonar.  If  actual  field 
monitoring  of  the  disposal  activities  is 
required  because  of  a  future  concern  for 
habitat  changes  or  limited  resources, 
several  research  groups  are  available  in 
the  area  to  perform  any  required  work. 
Most  monitoring  work  for  the  proposed 
Shallow  Water  site  can  be  performed 
from  small,  surface  research  vessels  at  a 
reasonable  cost.  Monitoring  at  the  Deep 
Water  site  may  be  more  complex  than 
monitoring  at  the  proposed  Shallow 
Water  site  and  is  likely  to  require  a 
medium  or  large  vessel  at  greater  cost. 

Once  the  proposed  sites  are 
designated,  monitoring  shall  be  in 
accordance  with  the  then-current 
SMMP.  Revisions  to  the  SMMP  are 
expected;  revisions  will  be  circulated 
for  public  review,  coordinated 
specifically  with  the  affected  States,  and 
become  final  when  approved  by  EPA 
Region  10.  At  a  minimum,  annual 
bathymetric  surveys  will  be  conducted 
in  areas  that  receive  dredged  material. 
More  frequent  compliance  surveys  will 
be  conducted  during  placement  at  the 
Shallow  Water  site  to  assure  uniform 
placement  is  occurring.  It  is  expected 


that  off-site  monitoring  will  be 
necessary  at  the  proposed  Shallow 
Water  site,  at  least  in  the  initial  years  of 
use.  Routine  monitoring  for 
management  purposes  at  the  proposed 
Deep  Water  site  are  expected  and  will 
likely  focus  on  determining  how  to 
concentrate  single  year  disposals  in  the 
site  and  on  verification  that  material  is 
not  placed  in  the  buffer  zone  or 
escaping  outside  of  the  overall  site.  No 
routine  off-site  monitoring  is  anticipated 
for  the  Deep  Water  site. 

6.  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Dieection  and  Velocity 

The  ocean  entrance  at  MCR  (including 
Peacock  Spit  to  the  north)  is 
characterized  by  large  waves  and  strong 
currents  and  is  considered  one  of  the 
world's  most  hazardous  coastal  inlets. 
The  interactions  of  bathymetry,  wind- 
generated  waves,  and  ocean  and  river 
currents,  are  complex  and  the  transition 
from  coastal  regime  to  oceanic  is  abrupt. 
Tift  sea  state  at  the  river  entrance 
during  storm  conditions  is  characterized 
by  high  swell  incident  from  the 
northwest  to  southwest  combined  with 
locally-generated  wind-waves  from  the 
south  to  southwest.  During  October- 
April,  average  wind-wave  height  is  9 
feet  and  wave  period  is  12  seconds. 
During  intense  winter  storms,  however, 
waves  can  exceed  30  feet.  During  May- 
September,  average  wind-wave  height  is 
5  feet  and  wave  period  is  9  seconds. 
Tides  at  MCR  are  mixed  semi-diurnal, 
with  a  diiUTial  range  of  8.5  feet. 
Currents,  especially  during  ebb  tidal 
flow  cycles,  can  significantly  worsen  the 
hazardous  wave  climate  even  during 
low  to  moderate  wind-wave  conditions. 
At  given  locations,  the  velocity  of  the 
current  has  the  greatest  effect  on  wave 
height  and  wave  steepness.  This 
naturally  dynamic  condition  enhances 
dispersal,  horizontal  transport  and 
vertical  mixing  of  the  sediments  as  well 
as  the  water.  This  makes  the  area  ideal 
for  a  dispersive  disposal  site,  but 
extremely  challenging  to  dredge  and 
maintain  navigation  structures  and  for 
navigation  of  all  sized  vessels  and  craft. 

The  Columbia  River  estuary  (from 
MCR  to  the  Astoria  Bridge)  is  a  sink  for 
"  marine  (ocean)  sediments,  which  enter 
through  the  mouth  of  the  Columbia 
River.  The  estuary  also  effectively  traps 
virtually  all  of  the  coarser  fluvial  (river) 
sediments.  Finer  fluvial  sediments  held 
in  suspension  are  passed  through  the 
estuary  to  the  ocean.  ODMDSs  for  the 
MCR  dredged  material  must  be  located 
to  prevent  the  dredged  material  placed 
at  the  sites  from  returning  directly  into 
the  entrance  channel.  This  requires 
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knowledge  about  the  direction  and  rate 
of  longshore  transport  as  well  as 
onshore/offshore  transport. 

Sediment  movement  in  the  marine 
littoral  zone  consists  of  two  mechanisms 
that  depend  on  sediment  size. 
Sediments  finer  than  sand  remain  in 
suspension  in  the  water  and  are 
removed  relatively  quickly  offshore.  The 
almost  total  lack  of  clays  and  silts 
within  the  Columbia  River  mouth 
proper  and  the  lower  reaches  of  the 
Columbia  River  navigation  channel 
attest  to  the  efficiency  of  this 
mechanism.  Sediments,  sand  size  or 
coarser,  may  occasionally  be  suspended 
by  wave  action  near  the  bottom,  and  are 
moved  by  bottom  currents  or  directly  as 
bedload.  Tidal,  wind  and  wave  forces 
contribute  to  generating  bottom  currents 
that  act  in  relation  to  the  sediment  grain 
size  emd  water  depth  to  produce 
sediment  transport.  Net  transport  for 
sand-sized  material  along  the  Oregon 
and  Washington  coast  is  to  the  north 
and  northwest  at  a  very  slow  rate.  Sand 
placed  in  depths  less  than  60  feet  can 
be  mobilized  by  the  combined  forces  of 
wave  action  and  current  and  be 
transported  within  the  littoral  system. 

Data  available  on  prevailing  current 
direction  indicates  that  the  prevailing 
current  at  the  MCR  is  to  the  north  and 
northwest.  Current  velocity  varies 
seasonally  and  is  greatest  during  ebb 
tide  conditions.  Sediments  placed  in  the 
nearshore  area,  such  as  at  the  proposed 
Shallow  Water  site,  appear  to  mix  into 
the  existing  substrate.  Movement  of  this 
material  is  expected  to  be  in  the 
direction  of  the  prevailing  cvurent,  to 
the  north  and  northwest.  This 
conclusion  seems  to  be  verified  by 
monitoring  conducted  at  the  proposed 
Shallow  Water  site  since  1997  and 
recent  Corps'  modeling  studies. 

The  proposed  Deep  Water  site  is  less 
influenced  by  the  many  dynamic 
interactions  at  MCR.  Located  at  its 
closest  point  4.5  miles  from  the 
entrance,  dredged  material  placed  on 
the  sea  bottom  is  at  a  depth  where  the 
prevailing  currents  are  not  expected  to 
have  any  significant  effects.  Over  time, 
as  the  mound  accumulates,  ocean 
currents,  sloughing  and  consolidation  of 
the  material  will  tend  to  flatten  the 
mound  and  distribute  some  of  the 
placed  material  into  the  margins  of  the 
buffer.  Sediments  placed  at  Deep  Water 
site,  are  lost  to  the  littoral  system. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 

The  proposed  Deep  Water  site  has  not 
been  used  for  disposal  of  dredged 
material.  Designated  Site  E  and 
Expanded  Site  E.  which  this  rule 


proposes  to  incorporate  into  the 
footprint  of  the  proposed  Shallow  Water 
site,  have  received  varying  quantities  of 
dredged  material,  averaging  about  3.5 
mcy  aimually.  Over  the  years,  crab 
fishermen  have  reported  some  reduced 
harvest  of  crabs  and  loss  of  equipment 
at  all  designated  ODMDS,  including  Site 
E,  and  expressed  concern  that  disposal 
at  Expanded  Site  E  could  contribute  to 
adverse  "wave  conditions.  EPA  and  the 
Corps  have  studied  the  Site  E  and 
Expanded  E  in  considerable  detail. 
Recent  computer  modeling  has  not 
substantiated  crab  fishermen  concerns 
relative  to  adverse  wave  conditions. 
Crab  studies  suggest  that  some  crab 
mortality  bcciurs  as  a  direct  result  of  the 
inability  of  a  limited  number  of  crabs  to 
dig  out  from  a  burial  by  dredged 
materials.  This  effect  is  minimal  relative 
to  the  crab  resoiuce  and  fishery  at  the 
MCR.  Additional  sampling  of  both  the 
Deep  Water  Site  and  the  Shallow  Water 
Site  was  done  in  the  late  spring/early 
summer  and  fall  of  2002.  Preliminary 
results  from  these  surveys  are 
supportive  of  the  earlier  resource 
assessments  (IFR/EIS  1999). 

The  historic  record  for  the  MCR 
suggests  that  between  1905  and  1940 
approximately  8  mcy  of  sediment  was 
dredged  from  the  MCR  bar  and  placed 
in  open  water  by  hopper  dredge. 
Between  1945  and  1955,  a  total  of 
approximately  13  mcy  was  dredged; 
while  between  1956  and  1998,  a  total  of 
184  mcy  has  been  dredged  and  placed 
in-water.  The  total  volume  of  material 
dredged  from  the  MCR  channel  between 
1904  and  1998  is  approximately  206 
mcy.  Beginning  in  1977,  placement  of 
dredged  materials  from  the  MCR  bar 
was  limited  to  EPA  designated  "interim 
sites,"  including  Site  E,  which  became 
"final  sites"  in  1986.  Disposal  was 
further  limited  as  the  final  sites  were 
used  and  effects  were  observed.  The 
most  pronounced  cumulative  effect  of 
past  disposal  has  been  the  development 
of  mounds  at  designated  Sites  A  and  B. 
Mounding  altered  the  bathymetry  at 
these  sites  to  the  point  that  the  wave 
climate  in  the  area  was  affected. 
'  Monitoring  of  benthic  infauna  has 
generally  not  shown  any  long-term 
effects  due  to  the  dredged  material 
disposal.  Oceanographic  conditions  are 
the  driving  factor  in  benthic  infaunal 
productivity  and  diversity.  The 
exception  to  this  is  lowered 
productivity  on  the  crest  of  the  mound 
in  designated  site  B.  Crab  fishermen 
have  also  reported  lower  crab  yields  in 
the  area  of  the  mound  at  site  B,  which 
may  be  due  to  reduced  productivity  or 
the  more  difficiUt  conditions  for  setting 
and  retrieving  crab  pots.  Crab  pots  have 
been  buried  or  lost  diu-ing  dredged 


material  disposal  operations.  Crab  pot 
loss  is  not  considered  a  ciunulative,  or 
significant,  effect  of  disposal  in  the  area. 

8.  Interference  With  Shipping.  Fishing. 
Recreation,. Mineral  Extraction, 
Desalination.  Fish  and  Shellfish 
Culture,  Areas  of  Special  Scientific 
Importance,  and  Cfther  Legitimate  Uses 
of  the  Ocean 

Commercial  and  Recreational  Fishing. 
Major  commercial  and  recreational 
fishing  occur  in  the  offshot«  area.  The 
predominant  conmiercial  fisheries  are 
for  salmon,  Dungeness  crab,  bottomfish 
and  pink  shrimp.  Salmon  trolling  and 
crab  fishing'  are  done  over  much  of  the 
nearshore  area.  The  actual  location  and 
effort,  however,  varies  from  year  to  year 
depending  on  the  abundance  of  fish  or 
crabs,  and  resulting  seasonal 
restrictions. 

The  principal  recreational  fishing 
occurring  off  the  MCR  is  for  salmon  and 
bottom  fish.  Salmon  fishing  is  done  by 
charter  boat  and  private  boat  and  occurs 
near  the  same  areas  as  commercial 
fishing,  but  generally  closer  to  shore. 
Bottom  fishing  is  conducted  by  charter 
and  private  boat  for  halibut,  rockfish, 
and  lingcod,  which  are  generally 
associated  with  rocky  areas.  Other 
recreational  activities  include  clamming 
in  the  bay  and  along  the  beach  and 
fishing  off  the  jetties.  Dredging 
operations  have  not  been  identified  as 
impacting  any  of  these  fishing  activities. 
Crab  fishermen  have  stated  that  disposal 
of  material  at  the  existing  ODMDS,  Site 
E,  has  affected  their  fishery  by  creating 
mounds  which  affect  small  boat 
navigation,  or  create  a  soft  bottom 
condition  which  lets  crab  pots  sink  into 
the  sediments  making  removal  difficult, 
expensive  or  impossible.  Crab  pots  have 
been  damaged  or  lost  due  to  biuisd 
when  dredged  material  was  placed  on 
them  or  by  the  dredges  snagging  the 
buoy  lines.  The  Corps  has  been  and  will 
continue  to  coordinate  with  the 
fishermen  to  minimize  this  impact.  Crab 
fishermen  have  also  expressed  the 
concern  that  disposal  kills  crabs  by 
smothering  them  or  by  changing  the 
bottom  habitat  which  may  reduce  the 
number  of  crabs  available  to  catch. 

In  order  to  evaluate  the  impacts  to 
individual  crabs  by  dredged  material 
disposal,  the  Corps  contracted  with 
Battelle  NW  Laboratories  in  Sequim. 
Washington  and  Scripps  Institute  of 
Oceanography  in  La  Jolla,  California. 
Because  assessing  these  impacts  during 
an  actual  disposal  event  could  not  be 
done  in  the  ocean,  it  was  decided  to 
simulate  disposal  conditions  in  the 
laboratory.  The  tests  at  the  Battelle  Lab 
were  done  with  recently  molted  soft- 
shelled  crabs,  which  have  the  greatest 
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potential  for  mechanical  damage  during 
a  disposal  event.  The  tests  at  the  Scripps 
Lab  were  done  using  hard  shell  crab, 
since  soft-shell  crabs  were  not  available. 

Results  of  the  limited  testing  are 
inconclusive.  In  all  the  tests  done,  no 
crabs  appeared  to  be  killed  or  injured  by 
mechanical  damage  (all  crabs  removed 
from  the  sand  mass  were  alive).  The 
only  mortality  occurred  when  they  did 
not  dig  out  of  the  sand  mass.  Whether 
or  not  this  behavior  is  typical  of  what 
occurs  in  nature  is  unknown.  It  seems 
unlikely,  however,  that  organisms  that 
live  in  an  environment  where  they  are 
constantly  being  buried  under  sand, 
such  as  at  the  mouth  of  the  Columbia 
River,  would  have  evolved  a  behavior 
that  would  result  in  their  mortality.  It 
seems  more  likely  that  the  mortality 
associated  with  this  behavior  is  an 
artifact  of  the  testing  and  that  the  tests 
do  not  accurately  represent  the 
conditions  that  crabs  experience  in 
nature. 

Crab  population  levels  are  affected  by 
a  variety  of  environmental  and  human 
factors,  including  but  not  limited  to: 
upwelling  patterns,  onshore  currents, 
wind  and  commercial  fishing.  Any  of 
these  conditions  can  have  a  devastating 
effect  on  population  numbers  in  any 
year.  Changes  in  oceanographic 
conditions  during  the  larval  stage  can 
dramatically  reduce  survival  and  the 
niunber  of  adults.  While  some  mortality 
of  crabs  could  occur  during  an 
individual  disposal  event,  only  a  small 
percentage  of  the  population  present 
and  habitat  available  at  the  MCR  would 
be  affected  by  an  individual  disposal  or 
repetitive  disposal  events.  These 
mortalities  and  changes  in  habitat 
would  be  significantly  less  than 
mortalities  and  habitat  changes  which 
occur  naturally.  Additional  sampling  of 
both  the  Deep  Water  Site  and  the 
Shallow  Water  Site  was  done  in  the  late 
spring/early  summer  and  fall  of  2002. 
Preliminary  results  from  these  surveys 
are  supportive  of  the  earlier  resource 
assessments  (IFR/EIS  1999). 

Bathymetric  monitoring  will  be  done 
at  and  in  the  vicinity  of  the  proposed 
Shallow  Water  site  if  it  is  designated. 
This  information  will  be  used  by  the 
Corps  snd  EPA  to  manage  placement  of 
dredged  material  into  the  site.  The 
proposed  Shallow  Water  site  would  be 
located  in  an  area  that  is  dispersive,  so 
while  material  will  accumulate  during 
active  disposal,  it  is  expected  to  be 
dispersed  out  of  the  site  by  the  next 
dredging  season  (see  also  specific 
criteria  6).  Disposal  at  the  proposed 
Deep  Water  site  will  create  a  permanent 
mound;  however,  a  mound  height 
restriction  and  site-monitoring  and 
management  will  preclude  interference 


with  small  and  large  vessel  operation. 
The  proposed  Deep  Water  site  is 
primarily  within  the  towboat  lane  and 
should  receive  very  limited  commercial 
or  recreational  fishing  use. 

Dungeness  crab  are  widely  distributed 
throughout  the  nearshore  area  and 
fishing  occurs  in  most  areas  north  and 
south  of  the  Columbia  River  mouth  and 
out  into  deep  ocean  water  (300+  feet). 
Throughout  the  site  selection  process, 
the  crab  fishermen  identified  specific 
areas  that  produce  more  income  for 
their  crab  fishing  effort.  While  these 
areas  may  not  represent  the  cross- 
section  of  all  fishermen  operating  out  of 
the  Columbia  River,  these  identified 
areas  were  avoided  to  the  extent 
practicable  in  the  EPA's  configuration  of 
the  proposed  sites. 

Mineral  Extraction.  There  are  known 
metallic  mineral  deposits  in  the  area, 
principally  black  sands.  While 
commercial  extraction  has  been 
proposed  and  attempted  in  the  past 
there  are  no  known  current  proposals  to 
mine  offshore.  There  have  been  no 
exploratory  wells  drilled  offshore  near 
the  mouth  of  the  Columbia  River.  Clear 
conflicts  with  navigation  and 
endangered  species  make  it  unlikely 
that  production  facilities  would  be 
permitted  near  the  river's  mouth  or  at 
any  proposed  site. 

Desalination.  There  are  no 
desalination  plants  in  the  area  of  the 
mouth  of  the  Columbia  River. 

Fish  and  Shellfish  Culture.  There  are 
no  fish  or  shellfish  culture  operations  in 
the  area  of  the  mouth  of  the  Columbia 
River  that  would  be  affected  by  disposal 
of  dredged  material  at  any  of  the 
proposed  sites. 

Shipping  and  Other  Legitimate  Uses. 
Conflicts  with  commercial  navigation 
traffic  have  been  reported  at  the  four 
102/103  sites.  In  the  past,  disposal 
operations  at  Site  F,  where  there  was  the 
greatest  potential  for  conflict,  were 
closely  coordinated  with  the  bar  pilots. 
Similar  coordination  is  expected  to 
occur  if  the  Deep  Water  site  is  used.  The 
proposed  Deep  Water  site  is  located  in 
the  towboat  lanes  and  offshore  of  the 
Columbia  Bar  Pilots'  exchange  point. 
The  potential  for  conflict  with  dredges 
and  tug  and  barges  transiting  to  the  site 
are  recognized  but  can  be  managed 
through  coordination  with  the  pilots, 
the  Coast  Guard,  and  others.  While 
commercial  navigation  traffic  is  not  an 
issue  for  the  proposed  Shallow  Water 
site,  placement  at  the  site  would  be 
managed  to  avoid  the  creation  of 
potential  adverse  wave  impacts 
resulting  from  disposal  operations, 
which  could  affect  smaller  boats 
transiting  through  the  area.  The 
proposed  site  would  be  located  in  an 


area  immediately  adjacent  to  an  area 
that  is  subject  to  shoaling  and  breaking 
waves.  Navigation  in  this  area  is  known 
to  be  hazardous  at  all  times  based  on 
natural  conditions.  Management  at  the 
proposed  site  would  be  focussed  on  not 
worsening  the  conditions  at  this 
naturally  hazardous  area. 

Special  Scientific  Importance.  There 
are  no  known  transects  or  other 
scientific  study  locations  that  would  be 
impacted  by  disposal  at  any  proposed 
site. 


9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Survey 

Water  and  sediment  quality  analyses 
conducted  in  the  study  area  and 
experience  with  past  disposals  in  this 
region  have  not  identified  any  adverse 
water  quality  impacts  from  ocean 
disposal  of  dredged  material.  The 
ecology  of  the  nearshore  and  offshore 
areas  is  a  Northeast  Pacific  mobile  sand 
community.  Neither  the  pelagic  (mobile) 
or  benthic  (non-mobile)  conununities 
should  sustain  irreparable  harm  due  to 
their  widespread  occurrence  off  the 
Oregon  and  Washington  coasts. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site 

Nuisance  species  are  considered  to  be 
any  undesirable  organism  not 
previously  existing  at  the  disposal  site. 
They  are  either  transported  to  or 
recruited  to  the  site  because  the  disposal- 
of  dredged  material  creates  an 
environment  where  they  can  establish. 
It  is  highly  unlikely  that  any  nuisance 
species  could  be  established  at  the 
proposed  Shallow  Water  site  given  the 
dynamic  energy  at  the  site  which  is 
expected  to  discourage  the 
establishment  of  species  not  currently 
adapted  to  high-energy  conditions. 
Habitat  conditions  are  expected  to 
change  somewhat  at  the  proposed  Deep 
Water  site  because  it  is  expected  that 
disposal  of  coarser  materials  will  impact 
limited  sections  of  the  benthic 
communities  currently  established  at 
the  site.  While  it  can  be  expected  that 
organisms  will  become  established  at 
the  site  which  were  not  there 
previously,  it  is  unlikely  that  this  new 
community  would  be  regarded  as  a 
nuisance,  or  "undesirable."  community. 

1 1 .  Existence  at  or  in  Close  ProxiiHity  to 
the  Site  of  any  Significant  Natural  or 
Cultural  Features  of  Historical 
Significance 

Due  to  the  proximity  of  the  proposed 
Shallow  Water  site  to  the  Columbia 
River  channel,  the  cultural  resource  that 
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has  the  greatest  potential  for  impact 
would  be  shipwrecks.  The  most  likely 
areas  for  shipwtecks  would  be  in  the 
shallow  breaker  zone  and  the  mouth  of 
the  Columbia  River  entrance.  Wrecks 
within  these  areas  would  likely  have 
been  torn  apart  due  to  the  high-energy 
climate.  At  or  near  the  proposed  Deep 
Water  site  wrecks  are  less  likely; 
however,  the  deeper  water  would  buffer 
the  high-energy  wave  climate  and  thus 
make  shipwrecks  there  less  prone  to 
damage.  Shipwrecks  in  deeper  water 
would  tend  to  have  more  cultural  value 
than  shipwrecks  nearshore. 
Undiscovered  wrecks  could  occur  in  the 
area.  Sidescan  sonar  surveys  of  the  Deep 
Water  Site  have  been  conducted  which 
should  have  identified  any  potential 
shipwrecks.  None  were  identified.  As 
additional  sidescan  sonar  siuveys  are 
conducted  in  the  futiu-e.  and  if  potential 
shipwrecks  are  identified,  EPA  will 
require  or  undertake  appropriate  follow 
up  action.  No  natur^  or  cultural 
featiu^s  of  historical  significance  have 
been  identified  at  either  site  proposed 
for  designation  in  this  rule. 

G.  Proposed  Action — ^Proposal  to  De> 
Designate  Existing  ODMDS  and 
Proposal  to  Designate  Ocean  Disposal 
Sites 

The  proposed  action  evaluated 
through  this  proposal  is  the  proposed  - 
designation  under  Section  102(c)  of  the 
MPRSA  of  the  Shallow  Water  and  Deep 
Water  sites.  The  primary  purpose  of  the 
proposed  designations  is  to  provide 
environmentally  acceptable  locations 
for  ocean  disposal  of  dredged  materials 
from  Columbia  River  navigation 
projects.  The  evaluative  processes, 
voluntary  NEPA  and  an  analysis  of  site 
suitability  based  on  an  assessment  of  the 
regulatory  criteria,  provide  a  thorough 
and  objective  evaluation  and  the 
information  necessary  to  determine  the 
suitability  of  aa  ocean  disposal  area  for 
site  designation.  EPA's  proposed  site 
designation  is  being  conducted  in 
accordance  with  the  MPRSA,  the  Ocean 
Dumping  Regulations,  and  other 
applicable  Federal  environmental 
legislation  and  policy. 

Ocean  disposal  site  designation  does 
not  constitute  or  imply  EPA's  or  the 
Corps'  approval  of  ocean  disposal  of 
dredged  material  from  any  project. 
Before  disposal  of  any  dredged  material 
at  newly  designated  ODMDS  may  occur, 
EPA  and  the  Corps  must  evaluate  the 
proposed  project  according  to  the  ocean 
dumping  regulatory  criteria  (40  CFR 
part  227).  EPA  and  the  Corps  will  not 
allow  ocean  disposal  of  dredged 
material  at  newly  designated  ODMDS  if 
either  agency  determines  that  the 
dredged  material  does  not  meet  the 


ocean  dumping  regulatory  criteria.  The 
Corps  is  required  to  evaluate  all 
proposed  dredging  projects  associated 
with  Columbia  River  dredged  materials 
in  accordance  with  all  applicable 
Federallaw,  e.g.,  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  the  Coastal  Zone  Management  Act, 
and  the  Endangered  Species  Act. 

This  proposed  action  also  proposes  to 
de-designate,  pursuant  to  40  CFR 
228.11.  three  ODMDS.  Sites  A,  B  and  F, 
originally  designated  by  EPA  in  1986. 
The  sites  are  proposed  for  de- 
designation  because  use  of  the  sites  for 
disposal  of  dredged  materials  resulted 
in  mounding  of  disposal  materials.  The 
resulting  mounds  threatened  to  create 
hazardous  conditions  for  large  ships  and 
small  craft  due  to  waves  refracting  from 
and  breaking  over  the  mounds.  A  fourth 
ODMDS,  Site  E.  as  currently  designated, 
inhibits  the  ability  to  minimize 
interference  with  other  activities  in  the 
marine  environment.  This  rule  proposes 
to  modify  Site  E  pursuant  to  40  CFR 
228.11  by  designating  a  new  site,  the 
Shallow  Water  site  which  would 
incorporate  the  1986-designated  Site  E  ' 
and  appreciably  expand  it.  This  rule 
does  not  propose  to  impact  sites 
selected  by  the  Corps  under  the 
authority  of  Section  103  of  the  MPRSA. 
Those  sites  will  terminate  based  on  the 
requirements  of  Section  103. 

H.  Statutory  and  Executive  Order 
Reviews 

1.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant",  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  ah  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
conununities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 


It  has  been  determined  that  this 
proposed  action  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

2.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501,  et  seq.,  is  intended  to 
minimize  the  reporting  and  record- 
keeping burden  on  the  regulated 
community,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record-keeping  requirements  affecting 
ten  or  more  non-Federal  respondents  be 
approved  by  0PM.  Since  the  proposed 
Rule  does  not  establish  or  modifrany 
information  or  record-keeping 
requireinents,  it  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act. 

3.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA), ),  5  U.S.C.  601  et  seq.. 
generally  requires  Federal  agencies  to 
prepare  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small 
business,  as  codified  in  the  Small 
Business  Size  Regulations  at  13  CFR 
part  121;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or  . 
Special  district  with  a  population  of  less 
than  50.000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  EPA  has 
determined  that  this  action  will  not 
have  a.significant  impact  on  small 
entities  because  the  proposed  ocean 
disposal  site  dd-designations  and 
designations  will  only  have  the  effect  of 
providing  environmentally-acceptable 
and  safe  for  marine  traffic  disposal 
options  for  dredged  materials  on  a 
continuing  basis.  After  considering  the 
economic  impacts  of  today's  proposed 
rule  on  small  entities,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nuraberof  small  entities. 
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Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 
EPA's  proposed  ocean  disposal  site 
designation  considered  input  from  small 
entities  in  determining  where  to 
propose  site  locations  and  in  sizing  sites 
to  reduce  any  potential  impacts.  We 
continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts.  • 

4.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (UMRA)  of  1995  (Pub.  L. 
104—4)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed.  Section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule, 
the  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  the  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  tribal  governments  or  the 


private  sector.  It  imposes  no  new 
enforceable  duty  on  any  State,  local  or 
tribal  goveriunents  or  the  private  sector. 
Similarly,  EPA  has  also  determined  that 
this  proposed  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
government  entities.  Thus,  the 
requirements  of  section  203  of  the 
UMRA  do  not  apply  to  this  rule. 

5.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government,  as  specified  in  Executive 
Order  13132.  This  proposed  rule 
addresses  the  designation  of  sites  near 
the  Columbia  River  suitable  for  disposal 
of  dredged  materials.  Once  designated, 
persons  seeking  to  use  the  sites  must 
obtain  a  permit.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 
Although  Section  6  of  the  Executive 
Order  13132  does  not  apply  to  this 
proposed  rule,  EPA  did  consult  with 
representatives  of  State  and  local 
governments  in  developing  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

6.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 


in  Executive  Order  13175.  The  rule 
proposes  to  designate  ocean  disposal 
sites  pursuant  to  section  102  (c)  of  the 
MPRSA  for  use  as  dredged  material  sites 
and  does  not  establish  any  regulatory 
policy  with  tribal  implications.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  proposed  rule.  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

7.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  as  detined  in 
Executive  Order  1 2866  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  proposed  action 
present  a  disproportionate  risk  to 
children.  The  proposed  rule  concerns    . 
the  designation  of  ocean  disposal  sites 
and  would  only  have  the  effect  of 
providing  designated  locations  to  use 
for  ocean  disposal  of  dredged  material 
pursuant  to  section  102  (c)  of  the 
MPRSA. 

8.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  that  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22.  2001)  because  it  is 
not  a  "significant  regulatory  action"  as 
defined  under  Executive  Order  12866. 

9.  National  Technology  Transfer  and 
Advancement  Act  ' 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTAA").  Public  Law  No. 
104-113,  12(d)  (15  U.S.C.  272)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
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materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  bodies.  The 
NTAA  directs  EPA  to  provide  Congress, 
through  the  OMB.  explanations  when 
the  Agency  decides  not  to  use  available 
and  applicable  voluntary  consensus 
standards.  This  proposed  rulemaking 
does  not  involve  technical  standards. 
Therefore.  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards.  EPA  welcomes  comments  on 
this  aspect  of  the  proposed  rulemaking 
and,  specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

10.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and  Low 
Income  Populations 

To  the  greatest  extent  practicable  and 
permitted  by  law.  and  consistent  with 
the  principles  set  forth  in  the  report  on 
the  National  Performance  Review,  each 
Federal  agency  inust  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  and 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States  and  its 
territories  and  possessions,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  the  Commonwealth  of 
the  Mariana  Islands.  Because  this 
proposed  rule  addresses  ocean  dumping 
(away  from  inhabited  land  areas),  with 
no  anticipated  significant  adverse 
human  health  or  environmental  effects, 
the  rule  is  not  subject  to  Executive 
Order  12898. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  Protection,  Water 
Polhition  Control. 

Dated:  March  4,  2003. 
John  lani, 

Regional  Administrator  for  Region  X. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

PART  228— {AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.15  is  amended  by 
removing  and  reserving  paragraphs  (n) 
(6),  (n)  (7),  and  (n)  (9),  and  revising 
paragraph  (nK8)  to  read  as  follows: 


§  228.1 5    Dumping  sites  designated  on  a 
final  basis. 

***** 

(n)  *  *  * 

(6)  [Reserved] 

(7)  [Reserved] 

(8)  (i)  Mouth  of  the  Columbia  River, 
OR/WA  Dredged  Material  Shallow 
Water  site 

(A)  Location:  Overall  Site 
Coordinates/Site  Placement  Area: 
46°15'31.64''  N.  124°05'09.72''  W; . 
46°14'17.66''N,  124°07'14.54' W; 
46°15'02.87''N,  124°08'11.47'' W; 
46°15'52. 77"  N,  124°05'42.92"  W;  Site 
Drop  Zone:  46°15'35.36''  N, 
124°05'15.55''  W;  46°14'31.07''  N. 
124°07'03.25''  W;  46°14'58.83''  N, 
124°07'36.89''  W;  46°15'42.38''  N, 
124°05'26.55'' Vy  (All  NAD  83). 

(B)  Size:  3.50  kilometers  long  and  0.94 
to  1.71  kilometers  wide;  0.626  square 
nautical  miles. 

(C)  D^pth:  Ranges  from  14  to  23 
meters. 

(D)  Primary  Use:  Dredged  Material 
determined  to  be  suitable  for  ocean 
disposal. 

(E)  Period  of  Use:  Continuing  Use. 

(F)  Restrictions:  [i]  Disposal  shall  be 
limited  to  dredged  material  determined 
to  be'suitable  for  unconfined  disposal; 
(/;■)  Disposal  shall  be  limited  by  site 
restrictions  and  requirements  contained 
in  the  then  currently-approved  Site 
Management  and  Monitoring  Plan 
(SMMP);  (iij)  An  Annual  Use  Plan 
(AUP)  must  be  prepared  and  approved 
by  EPA  before  dispossd  may  occur  in 
any  year. 

(ii)  Mouth  of  the  Columbia  River,  OR/ 
WA  Dredged  Material  Deep  Water  site. 

(A)  Location:  Overall  Site 
Coordinates:  46°11'03,03''  N, 
124°10'01.30''  W;  46°13'09.78''  N. 
124°12'39.67''  W;  46°10'40.88''  N, 
124°16'46.48''  W;  46°08'34.22''  N, 
124°14'08.07''  W  (which  includes  a 
3,000-foot  buffer  on  all  sides);  Site 
Placement  Area:  46°11'06.00''  N, 
124°11'05.99''  W;  46°12'28.01''  N. 
=124°12'48.48''  W;  46°10'37.96*N. 
124°15'50.91''  W;  46°09'15.99''  N, 
124°14'  08.40"  W  (All  NAD,  83). 

(B)  Size:  7.01  kilometers  long  by  5.18 
kilometers  wide;  5  square  nautical 
miles. 

(C)  Depth:  Ranges  from  55  to  94 
meters. 

(D)  Primary  Use:  Dredged  material 
determined  to  be  suitable  for  ocean 
disposal. 

(E)  Period  of  Use:  Continuing  Use 
(subject  to  restriction  8)  or  until  placed 
material  has  mounded  to  an  average 
height  of  40  feet  within  the  placement 
area  (see  restriction  6  below). 

(F)  Restrictions:  (i)  Disposal  shall  be 
limited  to  dredged  material  determined 


to  be  suitable  for  unconfined  disposal: 
[ii]  Disposal  shall  be  limited  by  site 
restrictions  and  requirements  contained 
in  the  then  currently-approved  Site 
Management  and  Monitoring  Plan 
(SMMP);  (iij)  An  Aiihual  Use  Plan 
(AUP)  must  be  prepared  and  approved 
by  EPA  before  disposal  may  occur  in 
any  year;  (iV)  A  Drop  Zone  or  Zones  will 
be  specified  in  the  AUP  for  disposal, 
pursuant  to  restrictions  and 
requirements  contained  in  the  then 
currently-approved  SMMP;  (v)  Direct 
disposal  of  cfredged  material  into  the 
identified  buffer  zone  is  prohibited;  (vj) 
The  Corps  and/or  EPA  shall  undertake 
specific  re-evaluation  of  site  capacity 
once  the  site  is  used  and  an  average 
mound  height  of  30  feet  has 
accumulated  throughout  the  Placement 
Area.  This  evaluation  will  either 
confirm  the  original  40-foot  height 
restriction,  or  recommend  a  more 
technically  appropriate  one;  (vii)  Use  of 
the  Deep  Water  Site  during  the  first 
three  years  following  final  designation 
is  limited  as  follows  subject  to 
completion  of  baseline  and  other  special 
studies  identified  in  the  2003  Site 
Management  and  Monitoring  Plan:  (a) 
Drop  Zones  specified  must  correspond 
to  locations  where  2001-2002  physical 
and  biological  characterizations  have 
occurred,  and  (fa)  Disposals  will  be 
required  to  minimize  the  spread  of 
material  on  the  sea  floor  within  the 
placement  area;  (viii)  Site  use  is 
automatically  prohibited  at  the  end  of 
year  three  following  final  designation  if, 
for  any  reason,  baseline  and  other 
special  studies  identified  in  the  ^003 
SMMP  have  not  been  completed  and 
accepted  by  EPA.  Site  use  will  remain 
prohibited  until  this  condition  is 
satisfied. 

(9)  [Reserved] 
***** 

[FR  Doc.  03-5743  Filed  3-10-03:  8:45  am] 
BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
dministration 

50  CFR  Part  600 

[Docket  No.  030224043-3043-01;  I.D. 
040202C] 

Magnuson-Stevens  Act  Provisions, 
Subpart  H;  General  Provisions  for 
Domestic  Fishing 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce.    * 


11502 


Federal  Register /Vol.  68,  No.  47 /Tuesday.  March  11.  2003  /  Proposed  Rules 


action:  Notice  of  decision  on  petition 
for  rulemaking  on  bycatch. 

summary:  NOAA  announces  its  decision 
on  a  petition  for  rulemaking  under  the 
Administrative  Procedure  Act.  Oceana, 
a  non-governmental  organization, 
petitioned  the  U.S.  Department  of 
Commerce  to  promulgate  immediately  a 
rule  to  establish  a  program  to  count, 
cap,  and  control  bycatch  in  U.S. 
fisheries.  The  Oceana  petition  asserted 
that  NMFS  is  not  complying  with  its 
statutory  obligations  to  monitor  and 
minimize  bycatch  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (MSA),  the 
Endangered  Species  Act  (ESA).  the 
Marine  Mammal  Protection  Act  of  1972 
(MMPA),  and  the  Migratory  Bird  Treaty 
Act  (MBTA).  The  petition  sought  a 
regulatory  program  that  includes  a 
workplan  for  observer  coverage 
sufficient  to  provide  statistically  reliable 
bycatch  estimates  in  all  fisheries,  the 
incorporation  of  bycatch  estimates  into  - 
restrictions  on  fishing,  the  placing  of 
limits  on  directed  catch  and  bycatch  in 
each  fishery  with  provision  for  closure 
upon  attaiimient  of  either  limit,  and 
bycatch  assessment  and  reduction  plans 
as  a  requirement  for  all  commercial  and 
recreational  fisheries.  NMFS  has 
decided  not  to  initiate  rulemaking 
immediately,  but  instead  to  update  and 
renew  its  commitment  to  a  National 
Bycatch  Strategy,  which  may  eventually 
result  in  rulemaking  for  some  fisheries. 

ADDRESSES:  Copies  of  the  petition  are 
available  from  John  H.  Dunnigan, 
Director,  Office  of  Sustainable  Fisheries. 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910;  telephone  301-713- 
2334.  The  text  of  Oceana's  petition  is 
available  via  internet  at  the  following 
NMFS  web  address:  http:// 
www.nmfs.noaa.gov/bycatch.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Dunnigan,  telephone  (301)713-2334. 

SUPPLEMENTARY  INFORMATION:  NMFS 
published  a  notice  of  receipt  of  petition 
for  rulemaking  in  the  April  18.  2002, 
Federal  Register  (67  FR  19154)  and 
invited  public  conunents  for  30  days 
ending  June  17.  2002.  In  response, 
NMFS  received  31  letters  hvm  differenjt 
interest  groups  including  Regional 
Fishery  Management  Councils  (RFMCs), 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  various  conunercial 
fishermen  and  fisheries  organizations, 
environmental  groups,  and  other 
interested  individuals.  Also.  NMFS 
received  tens  of  thousands  of  letters  of 
similar  content  and  petitions  from 
interested  members  of  the  general 
public.  Summaries  of  and  responses  to 


comments  are  provided  under  Public 
Comments  below. 

The  Petition 

The  petition  sought  rulemaking  on 
"bycatch,"  which  it  refers  to  as  "the 
incidental  catch  of  birds,  mammals, 
turtles,  and  fish."  The  petition  cited 
specific  legal  responsibilities  of  NMFS 
for  bycatch  under  the  MSA.  ESA. 
MMPA  and  MBTA.  and  concluded  that 
NMFS  must  count,  cap.  and  control 
bycatch.  The  petition  stated  that  NMFS 
must  monitor  and  report  bycatch  of 
seabirds  that  occurs  in  fishing 
operations  and  take  steps  to  reduce 
seabird  bycatch. 

For  the  MSA  and  related  regulations 
and  Federal  Court  interpretations,  the 
petition  cited  national  standard  9  and 
other  requirements  for  minimizing 
bycatch  and  related  mortality,  including 
the  requirement  to  establish  a 
standardized  reporting  methodology  to 
assess  the  amount  and  type  of  bycatch 
occurring  in  a  fishery.  The  petition 
concluded  that  any  Federal  Fishery 
Management  Plan  (FMP)  or  regulation 
prepared  to  implement  an  FMP  must 
contain  measures  to  minimize  bycatch 
in  fisheries  to  the  extent  practicable  and 
argued  that  greater  observer  coverage  is 
required. 

For  the  ESA.  the  petition  cited  the 
prohibition  on  taking  endangered 
species  and  protection  of  threatened 
species,  including  recovery  plans  to 
guide  regulatory  efforts,  as  well  as 
consultation  requirements  and 
incidental  take  statements. 

For  the  MMPA,  the  petition  cited 
requirements  for  a  regulatory  system  to 
avoid  amd  minimize  takes  of  marine 
mammals  reducing  mortality  or  serious 
injury  to  insignificant  levels,  as  well  as 
take  reduction  plans  and  monitoring  of 
marine  mammal  takes. 

For  the  MBTA,  the  petition  cited  the 
prohibition  on  taking  any  migratory 
bird,  including  seabirds,  except  as 
permitted  by  regulations  issued  by  the 
Department  of  the  Interior,  and  cited 
Federal  case  law  and  Executive  Order 
13186  as  requirements  that  NMFS 
ensure  that  fishery  management  plans 
(FMPs)  comply  with  the  MBTA.  The 
petition  also  referred  to  the  NMFS- 
issued  National  Plan  of  Action  for 
reducing  seabird  bycatch  and  the  need 
to  prepare  a  national  seabird  bycatch 
assessment. 

The  exact  and  complete  assertions  of 
nonconformance  with  Federal  law  are 
contained  in  the  text  of  Oceana's 
petition  which  is  available  via  internet 
at  the  following  NMFS  web  address: 
http://www.nmfs.noaa.gov/bycatch.htm. 
Also,  a  copy  of  the  petition  may  be 


obtained  by  contacting  NMFS  at  the 
above  address. 

The  petition  specifically  requested 
that  NMFS  immediately  undertake  a 
rulemaking  to  meet  its  obligations  under 
the  above  statutory  authorities  and  that 
such  rulemaking  include  the  following 
four  actions: 

"1.  Develop  and  implement  a 
workplan  for  placing  observers  on 
enough  fishing  trips  to  provide 
statistically  reliable  bycatch  estimates  in 
all  fisheries.  This  task  involves  several 
steps  (taking  into  account  the  diversity 
of  vessel  category,  gears  used,  and 
fishing  region):  (a)  determining  how 
many  fishing  trips  must  be  observed, 
where  observers  should  be  stationed, 
and  other  details;  (b)  identifying 
funding  sources  to  support  such 
observer  coverage,  including  taxpayer 
subsidies,  taxing  landings  or  user  fees; 
and  (c)  hiring,  training,  and  deploying 
the  necessary  observers. 

"2.  Incorporate  reasonable  estimates 
of  bycatch  into  all  total  allowable  catch 
levels  and  other  restrictions  on  fishing. 

"3.  Set  absolute  limits  on  the  amount 
of  directed  catch  and  bycatch  (including 
non-fish  bycatch)  that  can  occur  in  each 
fishery,  and  close  the  fishery  when  the 
applicable  catch  or  bycatch  limit 
(whichever  is  reached  first)  is  met. 

"4.  Within  12  months  of  initiating 
nilemaking,  develop,  approve,  and 
implement  bycatch  assessment  and 
reduction  plans  for  conunercial  and 
recreational  fisheries.  Such  plans 
should  include,  at  minimum,  (a)  an 
assessment  of  the  fishery  according  to 
its  bycatch,  including  its  types,  levels, 
and  rates  of  bycatch  on  a  per-gear  basis 
and  the  impact  of  that  bycatch  on 
bycaught  species  and  the  surrounding 
environment;  (b)  a  description  of  the 
level  and  type  of  observer  coverage 
necessary  accurately  to  characterize 
total  mortality  (including  bycatch)  in 
the  fishery;  (c)  bycatch  reduction  targets 
and  the  amount  of  directed  and  bycatch 
mortality  allowed  in  each  fishery  to 
meet  the  target;  and  (d)  types  of  bycatch 
reduction  measures  (such  as  closed 
areas,  gear  modifications,  or  effort 
reduction)  that  will  be  employed  in  the 
fishery,  including  incentives  for  those 
who  use  gears  that  produce  less  bycatch. 
Beginning  12  months  after  rulemaking 
conamences.  NMFS  should  not  permit 
fishing  in  any  fishery  that  lacks  a 
functioning  bycatch  plan." 

Public  Comments  on  the  Need  for  Such 
a  Regulation,  Its  Objectives,  and 
Alternative  Approaches 

Thousands  of  letters  of  similar 
content  and  petitions  from  interested 
members  of  the  general  public 
expressed  concern  about  "the  senseless 
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destruction  of  ocean  life  caused  by 
wasteful  fishing"  and  the  failure  of 
government  to  enforce  four  Federal  laws 
(MSA.  ESA.  MMPA,  MBTA)  to  reduce 
bycatch.  Most  luged  the  enforcement  of 
law  and  the  placement  of  observers  on 
fishing  vessels  to  monitor  bycatch. 
These  letters  and  petitions  also  urged 
near-zero  levels  of  bycatch  for  all 
marine  life.  We  acknowledge  these 
comments  and  have  given  them  due 
consideration  in  formulating  this  notice 
of  decision. 

Of  the  remaining  31  letters:  21 
commenters  urged  that  the  petition 
should  be  rejected  or  denied;  2 
commenters  provided  mixed  comments 
on  the  petition;  and  8  commenters 
supported  the  petition  to  count,  cap, 
and  control  bycatch.  Most  of  these 
commenters  noted  that  there  is  an 
existing  MSA  process  that  should  be 
used  for  rulemaking,  that  this  process 
includes  RFMCs,  and  that  a  global, 
national  rulemaking  is  inappropriate. 
Some  noted  that  the  petition  failed  to 
acknowledge  what  NMFS  and  RFMCs 
have  done  and  are  doing  to  minimize 
bycatch.  Many  commenters  specifically 
addressed  the  points  of  incorporating 
bycatch  estimates.into  total  allowable 
catches  (TACs)  and  establishing  quotas 
or  absolute  limits  on  catch  and  bycatch. 

Other  key  points  made  by 
commenters  included:  observer 
programs  are  not  needed  for  all 
fisheries:  there  should  be  selection 
criteria;  and  high  priority  fisheries 
should  get  observers.  Several 
commenters  noted  that  NMFS  and 
RFMCs  need  a  bycatch  planning 
process.  Others  referred  to  seabird 
bycatch  and  seabird  avoidance 
measures.  Two  commenters  supported 
the  call  for  a  coordinated  effort  at  a 
national  level  to  standardize  protocols 
for  observers.  Another  conunenter 
emphasized  that  bycatch  is  an 
international  issue  and  urged  NMFS  to 
set  an  example  on  bycatch  conservation 
goals.  Commenters  also  expressed  the 
need  to  make  funding  available  for 
observer  programs  and  bycatch 
programs. 

Responses  to  the  specific  points  of  the 
31  letters  are  provided  below,  organized 
under  the  four  headings  corresponding 
to  the  four  main  components  of  the 
bycatch  petition. 

1.  Workplan  for  Sufficient  Observer 
Coverage 

Comment  1 :  Several  commenters 
stated  that  bycatch  is  either  nonexistent 
or  extremely  uncommon  in  certain 
fisheries  such  as  in  the  Commonwealth 
of  the  Northern  Marianas  Islands  or  in 
the  spiny  lobster  fishery  of  the  Gulf  of 
Mexico  (i.e..  7  dead  fish  in  21,000  trap 


observations).  These  commenters 
expressed  that  while  some  level  of 
coverage  may  be  valuable  in  certain 
fisheries  such  as  the  Gulf  of  Mexico 
shrimp  fishery,  any  requirements  for  an 
observer  program  for  those  fisheries  in 
which  bycatch  has  been  determined  not 
to  be  a  problem  is  onerous  and  costly 
with  no  added  benefit. 

Response:  NMFS  recognizes  that 
certain  fishing  gears  and  configurations 
are  more  selective  than  others. 
Nonetheless,  fisheries  must  be  assessed 
at  some  level,  using  observers  or  other 
bycatch  assessment  methods,  to 
determine  whether  there  is  a  bycatch 
problem.  NMFS  uses  logbook 
information,  existing  information  on 
gear  selectivity,  distribution  and 
abundance  of  fish  and  protected 
resource  populations,  and  bycatch 
information  in  other  similar  fisheries  to 
make  preliminary  evaluations  of 
potential  bycatch  in  unobserved 
fisheries.  These  preliminary  evaluations 
are  used  by  NMFS,  and  the  RFMCs 
where  appropriate,  to  determine 
whether  observer  placement  in  these 
fisheries  is  warranted,  and  at  what 
levels.  NMFS  will  be  developing  a 
national  approach  to  a  standardized 
bycatch  reporting  methodology  as  noted 
under  the  NMFS  National  Bycatch 
Strategy  section  below.  A  national  in- 
house  working  group  will  evaluate  the 
current  methodologies  for  estimating 
bycatch,  review  the  current  use  of  self- 
reporting  to  estimate  discards,  evaluate 
the  potential  for  estimating  discards  by 
inferences  drawn  from  fishery 
independent  surveys,  recommend  a 
statistical  design  for  observer  programs 
to  cover  all  U.S.  fisheries,  recommend 
standards  of  precision  to  be  achieved  for 
discard  estimates,  and  recommend 
observer  sample  sizes  and  associated 
costs  for  all  U.S.  fisheries. 

Comment  2:  Another  commenter 
objected  to  the  petition's  request  for 
requiring  observers  on  all  U.S.  fleets 
regardless  of  whether  there  is  bycatch 
and  for  requiring  a  statistically  reliable 
estimate  of  bycatch  within  a  1-year  time 
period,  which  would  necessitate,  in 
some  cases,  well  in  excess  of  20  percent 
observer  coverage.  The  commenter 
explained  that  this  would  be  costly, 
unnecessary,  inefficient,  and 
devastating  to  fishermen. 

Response:  The  bycatch  petition  does 
not  request  observers  on  aJl  fleets,  but 
instead,  calls  for  a  workplan  for  placing 
observers  on  enough  fishing  trips  to 
provide  statistically  reliable  bycatch 
estimates  in  all  fisheries.  NMFS,  in 
collaboration  with  RFMCs,  evaluates 
and  addresses  the  problems  of  bycatch 
on  a  fishery-by-fishery  basis.  In  some 
cases,  this  involves  deploying  observers 


in  certain  fisheries.  In  other  cases, 
because  observer  coverage  is  not 
possible,  new  methods  must  be  devised 
to  assess  bycatch.  This  is  an  ongoing 
process,  as  part  of  the  fishery 
management  process,  and  we  recognize 
that  a  1-year  time  frame  for  collecting 
statistically  reliable  bycatch  estimates 
by  deploying  observers  in  all  fisheries  is 
unrealistic,  and.  for  some  fisheries, 
unwarranted.  The  development  by 
NMFS  of  a  national  approach  to  a 
standardized  bycatch  reporting 
methodology  will  help  in  determining 
what  is  needed  in  individual  fisheries. 

Comment  3:  One  conunenter 
indicated  that  the  Atlantic  Coast 
Cooperative  Statistics  Program's 
(ACCSP)  "Release,  Discard,  and 
Protected  Species  Interactions 
Monitoring  Program  Module"  is  in  use 
on  the  Atlantic  Coast  and  that  it 
represents  an  adequate  process  for 
bycatch  monitoring  and  collection 
standards. 

Response:  NMFS  agrees  that  the  goals 
and  protocols  of  the  ACCSP  bycatch 
monitoring  program,  establishing  the 
preferred  methodology  to  collect  data 
and  estimate  bycatch,  are  well  defined 
and  scientifically  reliable.  Once  funded 
and  implemented  in  all  Atlantic 
fisheries,  this  should  provide  extremely 
valuable  data  and  will  be  an  effective 
tool  for  estimating  bycatch. 

Comment  4:  While  concurring  that 
observers  are  an  effective  method  for 
gathering  detailed  information  on 
fishing  activities,  one  commenter 
asserted  that,  such  programs  may  present 
logistical  difificulties  (small  vessels,  rare 
events)  and  may  not  be  the  best  way  to 
assess  bycatch  in  "all"  fisheries.  The 
commenter  urged  NMFS  not  to  rush  to 
implement  a  comprehensive  observer 
program  for  every  fishery,  but  rather  to 
consider  a  more  strategic  approach.  The 
commenter  also  stated  that  observer 
programs  should  be  prioritized  by 
existing  information  demonstrating  the 
need  for  observer  coverage. 

Response:  NMFS  agrees  that  observers 
are  effective  in  many  fisheries  but  are 
not  appropriate  in  all  fisheries.  NMFS, 
in  collaboration  with  RFMCs,  evaluates 
and  addresses  the  problems  of  bycatch 
and  the  need  for  observers  on  a  fishery- 
by-fishery  basis.  The  development  of  a 
national  approach  to  standardized 
bycatch  reporting  methodology  is 
discussed  below  in  the  NMFS  National 
Bycateh  Strategy  section.  In  fisheries 
that  NMFS  determines  are  not 
appropriate  for  observer  coverage, 
NMFS  works  with  the  RFMCs  to 
implement  alternative  methods  to  assess 
bycatch  in  fisheries.  Also,  NMFS 
recently  has  developed  long-term 
budget  initiatives  for  observer  programs. 
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including  research  inlo  observer 
programs  for  small  vessel  coverage.  This 
■includes  the  testing  of  digital  cameras 
strategically  placed  onboard  vessels  to 
monitor  fishing  activities  and  catch. 

Comment  5:  One  commenter 
indicated  that  the  North  Pacific  Fishery 
Management  Council  (NPFMC)  and 
NMFS  already  have  an  observer 
program  in  place,  stating  that,  while  the 
program  can  be  improved,  such 
improvements  must  come  from 
incremental  changes  as  more 
information  becomes  available. 

Response:  NMFS  agrees  that  the 
observer  program  in  place  for 
monitoring  North  Pacific  groundhsh 
flsheries  has  benefitted  from  changes 
implemented  as  new  information  and 
resources  have  become  available. 
However,  observer  programs  have  not 
been  implemented  for  all  U.S.  fisheries. 
The  National  Observer  Program,  a 
relatively  new  program  within  NMFS 
headquarters,  is  charged  with 
facilitating  the  exchange  of  information 
and  experiences  between  programs  to 
facilitate  the  implementation  of  new 
programs  and  to  improve  the  efficiency 
and  effectiveness  of  existing  observer 
programs. 

Comment  6:  Several  commenters 
indicated  that  the  NPFMC  already  has  a 
functioning  observer  program  for  the 
North  Pacific  groundfish  fishery  that  is 
large  scale,  mandatory,  and  industry- 
funded.  At  least  one  of  these 
commenters  indicated  that  as  a  result, 
the  NPFMC  has  an  observer-generated 
data  base  from  which  to  evaluate  catch 
and  bycatch  mortality  levels  in  those 
sectors  of  the  fleet  that  account  for 
virtually  all  of  the  groundfish  landings 
in  the  Bering  Sea  and  Aleutian  Islands 
and  a  large  part  of  the  landings  in  the 
Gulf  of  Alaska. 

Response:  NMFS  agrees  that  industry 
funding  of  the  North  Pacific  Groundfish 
Observer  Program  (NPGOP)  has  resulted 
in  comprehensive  coverage  of  North 
Pacific  groundfish  fisheries.  The  data 
collected  by  observers  are  critical  to  the 
management  of  these  fisheries.  NMFS  is 
working  with  the  NPFMC  to  review 
current  funding  mechanisms  and 
coverage  levels  in  the  NPGOP.  This 
review  is  focused  on  ensuring  that 
funding  mechanisms  and  coverage 
levels  continue  to  address  the  need  for 
collection  of  high  quality  catch  and 
bycatch  data  to  support  management 
decisions. 

Comment  7:  Several  commenters 
supported  the  development  and 
implementation  of  an  observer 
workplan,  with  consistent  and  adequate 
coverage  as  necessary  to  provide  more 
reliable  bycatch  estimates  and  facilitate 
sound  management.  Commenters  noted 


that  unreliable  bycatch  estimates  can 
undermine  stock  assessments  and 
impede  rebuilding  efforts,  and  that 
restrictive  management  regimes  based 
on  flawed  data  may  economically 
destroy  fisheries. 

Response:  For  fisheries  where 
observer  coverage  is  needed  to  monitor 
bycatch,  NMFS  agrees  that  a  level  of 
coverage  should  be  deployed  that 
provides  statistically  reliable  bycatch 
estimates.  Because  the  need  for  coverage 
will  vary  from  fishery  to  fishery,  NMFS 
is  undertaking  a  national  review  of 
coverage  levels  in  the  coming  year  to 
evaluate  current  mechanisms  used  for 
estimating  appropriate  coverage  levels, 
and  to  determine  the  most  appropriate 
statistical  methodologies  upon  which  to 
base  sample  size  determinations.  This 
review  will  be  used  in  the  refinement  of 
future  initiatives  to  address  funding  for 
observer  programs.  This  review  will  also 
support  the  development  of  a  national 
plan  for  NMFS  observer  programs, 
where  needs  for  observer  coverage  to 
monitor  bycatch  will  be  outlined  on  a 
fishery  by  fishery  basis. 

Comment  8:  One  commenter 
supported  a  national  work  plan  for 
observer  placement  that  would  include: 
hiring  standards;  coordination  with 
states;  maximum  data  collection 
regardless  of  the  statutory  authority; 
adequate  support  for  observers;  well- 
defined  objectives  and  goals  for  each 
observer  program;  data  quality  and 
assurances;  strong  scientific  sampling 
design;  annual  evaluations;  and  giving 
NMFS  sole  authority  to  make  all 
decisions  in  regards  to  observers  (i.e., 
RFMCs  should  not  be  involved  in 
sampling  design). 

Response:  NMFS  agrees  that  a 
national  plan  for  NMFS  observer 
programs  is  important  to  address  the 
commenter's  concerns,  and  has  initiated 
development  of  this  plan.  Historically, 
NMFS  observer  programs  have  operated 
independently  in  each  region  with  little 
opportunity  for  exchange  of  information 
and  with  minimal  guidance  on  the 
development  of  standardized  operating 
procedures.  With  the  establishment  of 
the  National  Observer  Program  in  1999, 
NMFS  has  begun  to  address  many  issues 
critical  to  the  effective  deployment  of 
observers  nationwide,  such  as  program 
goals  and  objectives,  safety  standards  for 
observed  vessels,  hiring  standards  and 
wages  for  observers,  vessel  liability, 
observer  compensation  in  the  event  of 
an  injury,  authorities  to  collect  observer 
data,  and  options  for  industry  funding 
of  observer  programs.  As  part  of  the 
agency's  implementation  of  the 
Fisheries  Information  System,  the 
National  Observer  Program  has  also 
begun  to  address  issues  to  improve 


overall  data  integrity,  such  as 
coordination  with  states  and  RFMCs. 
sampling  design  and  data  quality, 
observer  coverage  levels,  integration  of 
observer  data  with  other  fisheries  data, 
data  confidentiality,  electronic  data 
entry,  and  improved  access  to  observer 
data.  The  National  Observer  Program 
will  be  drafting  the  national  plan  for 
NMFS  observer  programs  in  the  coming  ' 
year,  in  cooperation  with  each  regional 
NMFS  observer  program,  RFMCs,  the 
states,  and  the  state  fishery 
commissions. 

Comment  9:  Another  commenter 
supported  a  workplan,  but  expressed 
that  observers  may  not  necessarily  be 
required  in  all  fisheries  if  other  reliable 
and  accurate  methods  of  assessing 
bycatch  are  available.  The  commenter 
suggested  that  NMFS  prioritize  which 
fisheries  require  observers  to  obtain 
accurate  bycatch  data  and  determine  the 
level  of  coverage  needed. 

Response:  NMFS  agrees  and  is 
working  towards  this.  Current  efforts 
include  research  into  alternative 
methods  for  collection  of  bycatch  data, 
such  as  the  use  of  video  cameras  and 
other  means  of  electronic  monitoring, 
and  identification  of  fisheries  with  the 
highest  priority  for  observer  coverage. 
As  discussed  below,  NMFS  will  be 
developing  a  national  approach  to 
standardized  bycatch  reporting 
methodology. 

Comment  1 0:  Commenters  asserted 
that  without  the  immediate 
implementation  of  a  plan  to  coimt,  cap, 
and  control  bycatch,  including  the 
implementation  of  an  observer 
workplan,  our  oceans  remain  at  risk 
from  wasteful  fishing  practices. 

Response:  NMFS  continues  to  work 
nationally  and  internationally  to  reduce 
bycatch.  A  wide  variety  of  measures  are 
already  in  place  to  monitor  and  reduce 
bycatch  in  numerous  fisheries.  Bycatch 
data  from  observers  are  used  to  develop 
and  implement  gear  improvements  and 
management  measiu«s  to  reduce 
bycatch.  NMFS  will  continue  to  work 
on  identifying  fisheries  for  which 
bycatch  is  occurring,  and  furthering 
strategies  for  better  estimating  and 
reducing  bycatch. 

Comment  1 1 :  One  commenter 
supported  the  development  of  a 
workplan  for  observer  placement  and 
suggested  that  NMFS  should:  devise  a 
more  effective  system  for  observer 
deployment  than  the  "lottery"  system 
currently  in  place  in  the  West  Coast 
groundfish  fishery;  establish  minimum 
standards  at  the  national  level  for  safety, 
hiring,  sampling,  and  data  integrity; 
require  critical  evaluation  of  observer 
sampling  methods  and  heighten  concern 
for  data  integrity;  and  improve 


constructive  communication  between 
observers,  NMFS,  and  Pacific  States 
Marine  Fisheries  Commission 
employees. 

Response:  Same  response  as  to 
Comment  8. 

Comment  12:  One  commenter 
asserted  that  the  universal 
implementation  of  observer  programs  is 
not  practical  for  fishing  vessels  in  the 
Western  Pacific,  as  the  majority  of  the 
fleet  are  small,  1-3  person  vessels.  The 
commenter  also  indicated  that  the 
deployment  of  observers  on  Hawaii 
longline  vessels  has  permitted  an 
evaluation  of  the  acciu-acy  of  logbook 
records,  and  has  led  to  a  method 
whereby  catch  estimates  can  be 
generated  from  logbook  data  in  the 
absence  of  observers.  The  commenter 
indicated  that  observer-validated 
logbooks  and  siuvey  interceptions  at 
landing  sites  should  not  be  dismissed  as 
alternate  ways  of  monitoring  bycatch. 

Response:  Non-biased  observer  data 
collection  in  the  majority  of  instances  is 
the  most  effective  way  to  monitor 
bycatch,  particularly  of  protected 
species,  in  order  to  obtain  accurate  data. 
Nonetheless,  NMFS  acknowledges  that 
observer  data  are  not  the  only  way  to 
monitor  bycatch.  More  cost  effective 
alternatives  need  to  be  developed  and 
considered  and  may  prove  to  be  just  as 
effective,  depending  upon  the  purpose. 
Electronic  monitoring,  self-reporting 
(logbooks),  and/or  dockside  sampling 
may  be  viable  alternatives  to  observers 
in  some  fisheries.  For  example,  in  small 
vessel  fisheries  electronic  monitoring 
may  be  a  viable  alternative  to  observers; 
in  other  fisheries,  technology  may  be 
used  to  augment  observer  data.  A 
national  approach  to  standardized 
bycatch  reporting  methodology  will  be 
useful  in  evaluating  needs  of  individual 
fisheries. 

Comment  13:  One  commenter 
recommended  that  NMFS  should 
identify  statistically  significant  levels  of 
observer  coverage  necessary  to  obtain 
reliable  estimates  of  the  problem,  and 
require  each  RFMC  to  develop,  within  a 
year,  a  draft  plan  that  would  include  a 
standardized  bycatch  reporting 
methodology. 

Response:  NMFS  continues  to  work 
with  RFMCs  and  others  to  identify 
appropriate  levels  of  observer  coverage 
in  fisheries  where  bycatch  is  a 
significant  problem,  and  to  implement 
bycatch  reporting  methodologies. 
Developing  a  more  rigorous  and 
"standardized"  reporting  methodology 
for  all  fisheries  will  require 
substantially  higher  levels  of  funding  for 
the  RFMCs  and  NMFS  (particularly  for 
observers  and  data  analysis)  and  greater 
cooperation  by  industry  where 


voluntary  measures  have  failed. 
Detailed  administrative  records  are 
needed  to  comprehensively  assess 
bycatch  reporting  methodology  and  any 
adverse  impacts  from  fishing  practices. 
NMFS  will  evaluate  current 
methodologies  for  reporting  bycatch  and 
costs,  among  other  things,  as  it  develops 
a  national  approach  to  a  standardized 
bycatch  reporting  methodology  as  part 
of  its  continuing  efforts.to  reduce 
bycatch. 

Comment  14:  One  commenter 
.indicated  that  the  at-sea  Pacific  whiting 
fleet  in  the  North  Pacific  and  the 
whiting  fishery  on  the  west  coast  have 
had  bycatch  avoidance  plans  in  effect 
that  are  among  the  most  sophisticated 
and  effective  of  any  in  the  world. 
Further,  the  commenter  pointed  out  that 
observers  in  this  fishery  are  not  required 
by  regulation;  the  fleet  voluntarily 
carries  these  observers  at  then  own 
expense. 

Response:  NMFS  recognizes  the 
effectiveness  of  the  voluntary  at-sea 
Pacific  whiting  fleet  observer  program, 
and  the  contributions  of  the  industry  to 
the  success  of  this  program  and  to  the 
low  levels  of  bycatch  associated  with 
this  fishery. 

Comment  15:  One  commenter 
indicated  that  while  the  development  of 
an  observer  workplan  is  desirable,  it  is 
unreasonable  to  request  that  such  a  plan 
be  implemented  without  a  known 
source  of  funding.  The  commenter 
asserted  that  the  petitioners  would  be 
more  productive  if  they  influenced 
Congress  to  fund  the  existing  mandates 
of  the  MSA,  at  which  time  NMFS  and 
the  RFMCs  and  the  states  could 
collaborate  on  development  and 
implementation  of  such  a  workplan. 

Response:  NMFS  has  and  will 
continue  to  develop  budget  initiatives  to 
address  needs  for  observer  coverage  in 
currently  unobserved  or  under-observed 
fisheries.  Funding  for  observer  programs 
has  been  a  priority  for  both  the  agency 
and  Congress,  as  reflected  in  increased 
funding  levels  for  observer  programs 
from  approximately  $8  million  in  1999 
to  approximately  $21  million  in  2002.  In 
addition,  NMFS  is  exploring  alternative 
mechanisms  for  funding  of  observer 
programs,  and  the  statutory  authority  to 
implement  these  alternative  funding 
mechanisms.  Authority  for  industry 
funding  of  observers  under  the  MSA 
(section  313)  currently  exists  only  for 
fisheries  managed  by  the  NPFMC. 

Comment  26.  Another*commenter 
asserted  that  the  fisheries  in  the  North 
Pacific  are  subject  to  the  most 
comprehensive  observer  coverage  of  any 
fishery  in  existence.  The  cormnenter 
stated  further  that,  based  on  scientific 
advice  the  NPFMC  has  received,  the 


accounting  measures  in  place  in  the 
North  Pacific  fisheries  more  than 
adequately  account  for  and  monitor 
catch  and  bycatch  in  the  groundfish  and 
crab  fisheries. 

Response:  NMFS  agrees  that  the  North 
Pacific  Groundfish  Observer  Program 
has  one  of  the  most  comprehensive 
levels  of  observer  coverage,  and  the  data 
collected  by  observers  are  critical  to 
monitoring  of  catch  and  bycatch.  NMFS 
implemented  a  similar  level  of  coverage 
for  piuse.  seine  vessels  in  the  Eastern 
Tropical  Pacific  to  monitor  the 
effectiveness  of  measures  to  mitigate 
takes  of  tnarine  mammals. 

Comment  1 7:  One  conamenter 
expressed  opposition  to  short-term 
observer  requirements  that  exceed  a 
scale  that  NMFS  could  reasonably  be 
able  to  implement.  The  commenter 
indicated  that  effective  observer 
programs  are  difficult  to  design  when  a  _ 
fleet  is  comprised  of  many  different 
types  of  vessels  with  many  different 
fishing  strategies,  including  many  small 
vessels  that  operate  with  only  one  or 
two  crew  members  and  when  staffing  is 
problematic.  Fiulher,  the  commenter 
stated  that  increased  information  from 
observer  programs  is  only  useful  to  the 
extent  that  NMFS  has  a  syslem  in  place 
to  integrate  that  information  into 
fisheries  management  decisions  in  an 
efficient  and  timely  way.  Also,  the 
commenter  suggested  that  imposing 
user  fees  to  defray  observer  costs  fails  to 
acknowledge  the  slim  profit  margins  on 
which  certain  sectors  of  the  U.S.  fishing 
fleet  already  operate.  The  commenter 
believed  that  these  issues  explain  why 
observer  programs  are  discretionary 
rather  than  mandatory  elements  of 
FMPs. 

Response:  NMF?  understands  the 
difficulties  involved  in  designing  and 
implementing  effective  observer 
programs,  particularly  when  resources 
are  limited  and/or  vessels  vary 
considerable  in  size  and  ability  to 
accommodate  an  observer.  The  NMFS 
National  Observer  Program  has  been 
working  in  cooperation  with  each 
regional  observer  program  to  develop 
standards  for  monitoring  small  vessels, 
including  research  into  alternative 
monitoring  technologies.  For  North 
Pacific  fisheries,  NMFS  has  fully 
integrated  observer  data  into  monitoring 
of  TACs  and  bycatch  mortality  while  the 
fishery  is  being  conducted.  NMFS  is 
implementing  methods  to  ensure  greater 
and  mote  timely  access  to  and  use  of 
observer  data  by  NMFS  scientists  and 
managers  through  the  implementation 
of  the  Fisheries  Information  System. 
NMFS  is  also  exploring  alternative 
mechanisms  for  funding  of  observer 
programs,  and  the  statutory  authority  to 
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implement  these  alternative  funding 
mechanisms,  as  mentioned  in  previous 
responses. 

Comment  18:  One  commeqter  stated 
that  it  is  essential  to  assess  bycatch  for 
all  protected  species  recovery  plans  and 
FMPs,  and  assess  the  impact  of  bycatch 
on  marine  food  M^ebs. 

Response:  NMFS  agrees  that  the 
assessment  of  bycatch  and  its  effect  on 
the  ecosystem  should  be  an  important 
element  in  FMPs  and  protected  species 
recovery  plans.  Indeed,  the  ESA  is 
founded  upon  the  concept  that  listed 
species  and  their  critical  habitat  must  be 
conserved  to  recover  endangered  and 
threatened  species.  For  this  reason,  ESA 
recovery  plans  contain  detailed  site- 
specific  management  actions  necessary 
to  address  ongoing  threats,  such  as 
bycatch  in  fisheries. 

2.  Incorporation  of  Bycatch  Estimates 
into  All  Total  Allowable  Catch  (TAG) 
Levels  and  Other  Fishing  Restrictions 

Comment  1 :  One  commenter 
indicated  that  adjustments  to  TACs 
based  on  bycatch  information  are 
already  being  made  by  NMFS  analysts 
who  do  stock  assessments  on  stocks  for 
which  the  Gulf  of  Mexico  RFMG  and 
NMFS  set  TAG.  The  commenter  stated 
that  the  levels  of  fish  discarded  alive  are 
adjusted  by  the  current  estimates  of 
post-release  mortality,  which  are  10 
percent  to  20  percent  for  recreational 
fish  that  are  discarded  and  33  percent 
for  commercially  discarded  fish.  These 
portions  of  the  discarded  fish  are 
considered  as  additional  mortality  (part 
of  the  TAG)  in  the  assessments. 

Response:  NMFS  works  with  RFMGs 
to  factor  bycatch  into  the  setting  of 
fishery  TAGs  or  harvest  guidelines. 

Comment  2:  One  commenter 
concurred  that  "reasonable"  estimates 
of  bycatch  should  be  used  when  setting 
TACs  and  indicated  that  the  Pacific 
RFMG/NMFS  harvest  mortality 
monitoring  and  control  system 
distinguishes  between  bycatch  and 
bycatch  mortality  and  expressed  the 
view  that  these  estimates  have  been 
reasonable. 

Response:  NMFS  agrees  that 
reasonable  estimates  of  bycatch 
mortality  should  be  used  when  setting 
TAGs. 

Comment  3:  Several  commenters 
indicated  that  the  NPFMC  counts 
bycatch  of  groundfish  and  crab  species 
(whether  retained  or  not)  against  the 
applicable  TAGs  for  these  species  and 
stated  that  such  bycatch  is  generally  not 
considered  a  biological  problem. 

Response:  NMFS  believes  it  is 
appropriate  to  apply  both  retained  and 
discarded  bvcatch  in  this  fishery  against 
TAG  levels.  NMFS  MSA  regulations  at 


50  GFR  6OO.31O(0(4)(iii)  specify  that 
"All  fishing  mortality  must  be  counted 
against  OY  [optimum  yield],  including 
that  resulting  from  bycatch,  scientific 
research,  and  any  other  fishing 
activities." 

Comment  4:  One  commenter 
indicated  that  the  Mid-Atlantic  RFMG 
incorporates  bycatch  estimates  into  all 
TAG  levels  for  all  species  it  manages 
and  supports  requiring  bycatch 
estimates  to  be  incorporated  into  TAGs. 

Response:  NMFS  agrees  with  the 
incorporation  of  estimates  of  bycatch 
into  TACs. 

Comment  5:  One  commenter 
suggested  incorporating  all  sources  of 
mortality,  including  bycatch,  into  stock 
assessments  and  when  establishing 
TACs. 

Response:  NMFS  incorporates  bycatch 
data,  when  available,  into  stock 
assessments  and  into  setting  TAGs  as 
stipulated  in  various  FMPs  or  FMP 
regulations,  and  NMFS  operational 
guidelines. 

Comment  6:  One  commeiiter  opposed 
a  mandatory  requirement  to  incorporate 
estimates  of  bycatch  into  all  TACs  and 
other  restrictions  on  fishing  stating  that 
sufficient  data  do  not  exist  to  do  this  for 
most  fisheries.  The  commenter 
expressed  opposition  to  such  a 
requirement  until  such  time  as  the 
bycatch  monitoring  mandates  of  the 
MSA  are  funded  and  are  given  time  for 
a  sufficient  body  of  data  to  be  developed 
upon  which  to  base  such  estimates. 

Response:  NMFS  supports  the 
inclusion  of  bycatch  estimates  in  TACs 
and  their  consideration  in  other  fishery 
management  measures  to  the  extent  that 
adequate  scientific  data  exist  for  doing 
so. 

3.  Limits  on  Directed  Catch  and  Bycatch 
in  Each  Fishery 

Comment  1 :  One  commenter  objected 
to  having  NMFS  set  absolute  limits  on 
the  amount  of  bycatch  that  can  occur, 
and  specifically  opposed  the  petition's 
recommendation  that  a  fishery  be  closed 
when  a  bycatch  quota  is  met.  The 
commenter  stated  the  objectioits  were 
based  on  the  fact  that  bycatch  is  already 
considered  when  setting  TAG  for  Gulf  of 
Mexico  RFMC-managed  finfish  stocks, 
and  that  the  bulk  of  the  bycatch  in  this 
area  has  already  been  reduced  to  the 
level  practicable  by  gear  technology. 

Response:  NMFS  believes  that  tne 
level  of  bycatch  for  managed  species 
should  be  considered  in  the  setting  of 
TACs,  whether  the  acceptable  level  of 
bycatch  is  considered  prior  to  setting  of 
TAGs  for  target  species  as  in  the  Gulf  of 
Mexico  RFMG  instance  referred  to  by 
this  commenter,  or  whether  a  bycatch 
quota  is  included  in  the  actual  TAG  as 


in  the  NPFMC.  However,  reaching  a 
specified  bycatch  limit  may  not 
necessarily  require  closure  of  the 
fishery,  particularly  when  other 
mitigating  measures  are  in  place  (e.g., 
reaching  the  bycatch  limit  may  trigger 
an  area  closure  or  gear  restriction).  What 
is  most  important  is  that  available 
information  on  bycatch  should  be  used 
in  formulating  regulatory  measures  to 
manage  fisheries,  including  fishery 
closures,  where  appropriate. 

Comment  2:  One  commenter 
indicated  that  the  South  Atlantic  RFMG 
would  evaluate  setting  absolute  limits 
on  direct  catch  and  bycatch  for  each 
fishery  and  closing  the  fishery  when  the 
limit  is  met,  as  additional  data  become 
available  and  if  other  approaches  are  not 
better  suited. 

Response:  NMFS  believes  that  RFMGs 
should  consider  all  feasible  approaches, 
sbch  as  direct  catch  and  bycatch  limits, 
when  devising  ways  to  mitigate  bycatch. 

Comment  3:  One  commenter  stated 
that  most  Pacific  RFMG  fisheries  are 
managed  according  to  optimujn  yields 
and  believes  that  total  mortality  should 
be  the  guiding  criterion  in  fishery 
closure  considerations  if  stock 
sustainability  is  the  main  concern.  The 
commenter  expressed  the  belief  that 
decisions  to  limit  bycatch  for  the 
purpose  of  minimizing  waste,  which  are 
regulatory  discards  or  economic 
discards  that  are  not  conservation 
problems,  are  best  made  on  a  case-by- 
case  basis  through  the  RFMG  process. 

Response:  NMFS  agrees  with  the 
comment. 

Comment  4:  One  commenter  disagrees 
that  absolute  bycatch  limits  should  be 
used  to  close  fisheries.  The  commenter 
stated  that  NMFS  does  not  currently 
have  the  resources  or  capability  to 
monitor  bycatch.  and  believes  it  would 
bo  impossible  to  estimate  bycatch  on  a 
timely  basis  and  use  such  quotas  as  a 
trigger  to  close  fisheries. 

Response:  To  the  extent  that  NMFS 
has  the  resources  and  capabilities  to 
accurately  monitor  bycatch  on  a  timely 
basis,  such  information  could  be  used  to 
trigger  fishery  closures  if  appropriate. 
For  instance,  Alaska  Region  managers 
are  able  to  open  and  close  groundfish 
fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  and  in  the  Gulf  of  Alaska  based 
on  attainment  of  bycatch  quotas. 
However,  in  some  cases,  especially  with 
protected  resources  in  which 
populations  are  extremely  depleted,  the 
interactions  are  rare  and  may  vary 
greatly  over  time  and  area;  thus,  the 
level  of  observer  coverage  needed  to 
identify  a  trigger  and  effectively  respond 
may  not  be  feasible  at  this  time.  In  such 
instances,  NMFS  will  seek  to  identify 
other  means  to  monitor  levels  of  take,  as 


required  within  biological  opinions  and 
theMMPA. 

Comment  5:  One  conunenter 
expressed  the  belief  that  limits  on  catch 
and  bycatch  should  be  set,  but  stated 
that,  as  long  as  bycatch  is  counted 
against  the  TAG,  there  is  no  need  to 
close  a  fishery  when  some 
predetermined  bycatch  limit  is  reached. 
The  commenter  suggests  that  reserve 
measures,  such  as  area  closiues,  gear 
restrictions  or  similar  measures,  should 
be  developed  on  a  case-by-case  basis 
that  would  be  triggered  when  the 
bycatch  limit  is  reached. 

Response:  NMFS  believes  the 
comment  is  reasonable  and  that 
reaching  of  a  bycatch  limit  may  not 
necessarily  require  the  closure  of  the 
fishery,  particularly  when  other 
mitigating  measures  such  as  area 
closures  or  gear  restrictions  are  in  place 
and  can  adequately  address  any  impacts 
that  the  bycatch  may  be  having  on  the 
marine  resoiuxie.  Each  fishery  needs  to 
be  evaluated  to  determine  the  best 
means  to  mitigate  bycatch. 

Comment  6:  One  commenter 
suggested  that  NMFS  identify  catch 
limits  of  target  and  non-target  species 
for  each  fishery,  focusing  first  on 
populations  that  are  most  overfished. 
The  commenter  expressed  support  for 
moving  toward  absolute  limits  on 
bycatch  in  select  fisheries  based  on 
status  of  the  stocks  and  the  life  histories 
of  all  species  affected  by  the  fishery. 
Response:  NMFS  generally  agrees 
with  the  comment  and  particularly 
agrees  with  the  need  to  set  catch  limits 
for  target  and  non-target  populations 
that  are  most  overfished. 

Comment  7:  One  commenter 
expressed  the  belief  that  the  forced 
closure  of  fisheries  when  bycatch  limits 
are  reached  ignores  the  "to  the  extent 
practicable"  limitation  of  MSA  national 
standard  9,  the  "optimum  yield" 
requirements  of  MSA  national  standard 
1,  and  the  fishing  community  protection 
requirements  of  MSA  national  standard 
8.  Instead,  the  commenter  supports  the 
prohibited  species  catch  (PSG)  limits 
approach  where  practicable  as 
employed  by  the  NPFMC  and  NMFS  in 
North  Pacific  fisheries  (i.e.,  NPFMC 
exempting  certain  PSG  bycatch  limits 
when  bycatch  is  negligible  -  low  enough 
to  make  further  reduction  unnecessary 
from  a  biological  standpoint  and 
impracticable  from  a  socio-economic 
standpoint). 

Response:  NMFS  supports  the 
flexibility  that  each  RFMG  has  in 
developing  appropriate  conservation 
and  management  measures  consistent 
with  the  MSA.  At  the  same  time,  RFMGs 
and  NMFS  must  consider  the  impact  of 


the  recommended  and  alternative    , 
actions  on  the  enviromnent. 

Comment  8:  One  commenter  opposed 
setting  absolute  limits  on  directed  catch 
and  bycatch  because  in  many  cases 
sufficient  information  is  not  available  to 
even  grossly  estimate  such  limits  for 
target  species,  let  alone  non-target 
species.  The  commenter  supports 
incorporating  such  limits  within  FMPs 
once  sufficient  monitoring  data  is 
available  to  develop  such  limits. 

Response:  Normally  NMFS  does  not 
support  the  incorporation  of  directed 
catch  or  bycatch  limits  for  purposes  of 
closure  where  sufficient  monitoring  data 
are  not  available.  There  may  be 
instances  where  directed  catch  or 
bycatch  limits  need  be  imposed,  based 
on  the  best  available  information,  in 
order,  for  example,  to  safeguard  a 
protected  species  or  an  overfished  stock. 

4.  Bycatch  Assessment  and  Reduction 
Plans 

Comment  1 :  One  commenter 
indicated  that  a  requirement  for 
observer  programs  for  fisheries  in-which 
bycatch  does  not  occur  would  be  an 
onerous  and  costiy  strain  on  limited 
management  staff  and  resources. 

Response:  NMFS  agrees  that 
mandatory  observer  programs  for 
fisheries  that  utilize  very  selective  gear 
or  that  fully  utilize  target  and  nontarget 
catch  would  normally  represent  an 
inappropriate  strain  on  management 
resoiuces.  However,  we  do  not  believe 
that  the  4th  component  of  the  petition 
for  rulemaking  requests  observer 
coverage  for  all  fisheries.  Rather,  the  4th 
component  of  the  petition  requests  a 
description  of  the  level  and  type  of 
observer  coverage  necessary  to 
accurately  characterize  total  mortality 
(including  bycatch)  in  a  fishery.  Such  a 
description  could  determine  that  no 
observer  coverage  is  necessary  to 
accurately  characterize  mortality  for 
certain  fisheries.  The  approach  to 
standardized  bycatch  reporting 
methodology  that  NMFS  is  developing, 
as  discussed  below,  will  be  useful  in 
determining  the  needs  of  individual 
fisheries. 

Comment  2:  One  commenter 
suggested  that  for  fisheries  in  which 
there  are  very  little  available  data  on 
bycatch  due  to  very  low  levels  of 
bycatch  in  the  fisheries,  assessing 
bycatch  within  a  12-month  period  • 
would  require  substantial  levels  of 
observer  coverage,  which  would  be 
costly  and  inefficient  effort  that  would 
have  devastating  effects  on  fishermen. 

Response:  We  believe  that  fishehes 
for  which  insufficient  bycatch  data  exist 
should  be  subject  to  increased  data 
collection  efforts  if  bycatch- is  perceived 


to  be  a  problem.  Monitoring  efforts  such 
as  observer  programs  are  very  costly, 
and  limited  NMFS  resources  should  be 
devoted  to  fisheries  in  which  bycatch 
data  are  poor  and  where  bycatch  is 
perceived  to  be  problematic.  We  agree 
that  the  12-month  time  frame  in  the 
petition  for  developing,  approving,  and 
implementing  bycatch  assessment  plans 
for  commercial  and  recreational 
fisheries  would  be  infeasible  for  most 
fisheries.  While  12  months  may  be 
feasible  for  developing  and  seeking 
approval,  this  time  frame  would  likely 
be  insufficient  for  full  (non-emergency) 
rulemaking. 

Comment  3:  Two  commenters 
indicated  that  two  RFMGs  have  already 
implemented  bycatch  assessment  and 
reduction  plans  for  almost  all  of  their 
fisheries  in  compliance  with  natfonal 
standard  9  in  Section  301  of  the 
Sustainable  Fisheries  Act  (SFA). 

Response:  NMFS  agrees  that  the 
efforts  of  various  RFMGs  over  the  past 
few  years  to  address  bycatch  have 
largely  accomplished  the  objectives  of 
the  bycatch  assessment  and  reduction 
plans  described  in  the  4"'  component  of 
the  petition  for  rulemaking.  Some 
RFMCs  have  accomplished  the 
objectives  more  completely  than  others, 
and  this  variation  among  RFMGs  in 
addressing  bycatch  will  be  assessed  by 
NMFS  as  part  of  its  National  Bycatch 
Strategy  discussed  below.  One  result  of 
the  assessment  may  be  a  checklist  for 
-the  purpose  of  ensuring  that  all  FMPs 
achieve  a  standard  level  of  bycatch 
assessment  and  reduction. 

Comment  4:  Several  commenters 
suggested  that  the  petition's  12-month 
time  frame  for  completing  bycatch 
assessments  and  the  rulemaking  process 
would  be  virtually  impossible  to  comply 
with  due  to  time-intensive  monitoring 
requirements  and  the  RFMG  process. 
Another  commenter  thought  that 
implementing  bycatch  assessment  and 
reduction  plains  for  commercial  and 
recreational  fisheries  was  a  good  idea 
but  that  a  2-year  or  even  a  5-year  time 
frame  would  be  more  appropriate  to 
allow  a  realistic  amount  of  time  to 
implement  data  collection  programs  and 
fishery  management  plan  amendments. 
Response:  We  agree  that  bycatch      ^ 
assessment  and  reduction  plans  for 
commercial  and  recreational  fisheries 
are  desirable  and  believe  that  elements 
of  these  plans  are  available  for  many 
fisheries  in  which  bycatch  data  are     ' 
abundant.  Because  other  fisheries, 
especially  recreational  fisheries,  have 
not  been  subject  to  long-term  and 
rigorous  bycatch  assessment  and 
reduction  efforts,  NMFS  agrees  that  for 
many  fisheries  the  12-month  time  frame 
would  not  realistically  allow  for  the 
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implementation  of  bycatdh  assessment 
and  reduction  plans  as  outlined  in  the 
4'h  component  of  the  petition  for 
rulemaking. 

Comment  5:  Several  commenters 
suggested  that  the  petition's  directive 
that  NMFS  prohibit  fishing  in  any 
fishery  lacking  a  functioning  bycatch 
plan  12  months  after  rulemaking 
commences  represents  an  unduly  severe 
burden  on  the  fishing  industry. 

Response:  NMFS  has  disapproved 
FMP  amendments  or  portions  thereof 
that  inadequately  addressed  the  bycatch 
requirements  of  the  SFA.  Examples 
include  the  partial  disapproval  of: 
Amendment  8  to  the  FMP  for  Pelagic 
Fisheries  of  the  Western  Pacific  Region; 
Amendment  6  to  the  FMP  for 
Bottomfish/Seafllount  Groundfish 
Fisheries  of  the  Western  Pacific  Regions 
Amendment  12  to  the  FMP  for  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
(only  the  bycatch  provision  for  scup  was 
disapproved);  and  the  generic  SFA 
amendment  to  all  of  the  Gulf  of  Mexico 
FMPs.  We  believe  that  it  is  worthwhile 
to  investigate  the  creation  of  uniform 
standards  for  bycatch  assessment  and 
reduction  for  all  FMPs  governing 
commercial  and/or  recreational  fisheries 
based  on  the  requirements  listed  in  the 
4th  component  of  the  petition  for 
rulemaking.  Nonetheless,  NMFS 
believes  that  total  fishing  prohibitions 
for  fisheries  lacking  bycatch  plans 
within  a  12-month  time  frame  are 
inappropriate. 

Comment  6:  One  commenter 
indicated  that  it  would  be  impractical  to 
assess  fishery  bycatch  in  relation  to  "the 
impact  of  that  bycatch  on  bycaught 
species  and  the  surrounding 
environment"  because  such  data  are  not 
currently  monitored  and  are 
unavailable. 

Response:  NMFS  believes  that  the 
ecosystem  effects  of  bycatch  are  an 
important  consideration  of  fishery 
management.  Nonetheless,  we  agree 
with  the  above  comment  that  for  many 
commercial  and  recreational  fisheries, 
the  ecosystem  effects  of  bycatch  are 
poorly  understood  due  to  monitoring 
limitations.  NMFS  has  limited  resources 
to  fund  the  monitoring  of  bycatch  and 
ecosystem  effects  of  bycatch,  and  those 
resources,  including  resource-intensive 
observer  programs,  have  to  be 
prioritized  to  address  fisheries  with 
problematic  levels  of  bycatch. 

Comment  7:  One  commenter  agreed  , 
with  the  petition's  requirement  that 
bycatch  plans  consider  the  various 
species  with  which  a  single  fishery 
interacts,  as  well  as  the  effects  of 
multiple  fisheries  on  a  single  stock,  in 
order  to  create  broad-based  plans  where 


the  likelihood  of  compliance,  effective 
enforcement,  and  success  is  optimal. 

Response:  We  agree  that  these  factors 
should  be  fully  considered  for  fisheries 
where  data  have  been  collected  on 
fisheries  interactions,  and  managers 
should  identify  areas  where  fisheries 
interaction  data  are  lacking  and  create 
plans  to  improve  data  collection.  These 
iactors  are  considered  in  most  cases 
during  the  FMP  creation  process  and 
addressed  in  the  National 
Environmental  Policy  Act  (NEPA) 
process. 

Comment  8:  One  commenter 
expressed  reservations  about  the 
petition's  recommendation  to  use 
incentives  for  those  who  use  gears  that 
produce  less  bycatch  because  of 
unintended  consequences  that  might 
occur  when  segments  of  the  fishing 
industry  change  gears  from  a  gear  that 
causes  one  type  of  bycatch  problem  to 
another  gear  that  causes  a  different  type 
of  bycatch  problem. 

Response:  NMFS  recognizes  this 
problem  and  strives  to  fully  analyze  the 
various  consequences  of  management 
actions,  whether  they  be  closed  areas, 
gear  restrictions,  or  fishermen's 
incentives. 

Accomplishments  and  Ongoing 
Activities 

NMFS  and  the  RFMCs  have 
undertaken  many  activities  to  both 
quantify  and  reduce  bycatch.  The  most 
successful  of  these  have  required  a 
comprehensive  understanding  of  the 
type  of  and  cause  of  bycatch,  and 
cooperation  between  NMFS  scientists, 
managers,  RFMCs,  and  the  fishing 
industry  in  implementing  measures  that 
are  effective  in  reducing  bycatch  yet 
result  in  minimal  impacts  to  fishermen. 

NMFS  is  in  the  process  of  compiling 
summary  information  on  a  regional 
basis  that  identifies:  bycatch  species 
(fish,  sea  turtles,  marine  mammals, 
seabirds,  corals);  bycatch  data  collection 
methods  being  used  (logbooks,  observer 
programs,  dockside  sampling,  etc.); 
percentage  of  coverage  in  observed 
fisheries;  bycatch  estimates  where 
available;  gear  requirements  or 
prohibitions;  and  other  management 
measures  being  used  to  reduce  bycatch. 
This  summary  information  is  being 
compiled  in  matrix  form  and  will  be 
made  available  in  the  near  futiu«  on  a 
dedicated  NMFS  bycatch  website  [http:/ 
/www.nmfs.noaa.gov/bycatch.htm) 
linked  from  the  NMFS  homepage. 
NMFS  plans  for  its  new  bycatch 
websitf,  unveiled  in  January  2003,  to 
eventually  contain  information  about 
bycatch  regulations  and  policy,  bycatch- 
reduction  research,  bycatch  experts, 
bycatch  data  sets,  conferences/ 


workshops,  and  technology-transfer 
efforts  that  will  assist  the  public  in 
understanding  the  bycatch  problem,  the 
efforts  that  have  been  taken  and  are 
being  taken  to  address  the  bycatch 
problem,  and  the  commitment  of  NMFS 
to  meeting  its  bycatch  goal.  Following 
are  some  examples  of  progress  made  to 
date  to  quantify  and  reduce  bycatch, 
and  a  summary  of  key  ongoing 
activities. 

A.  Gear  Technology  and  Fish  Behavior 
Research 

Prior  to  the  enactment  of  the  SFA, 
NMFS  established  a  national  team 
which  produced  the  1998  report 
Managing  the  Nation's  Bycatch 
available  at  http://www.nmfs.noaa.gov/ 
bycatch.htm.  This  comprehensive  report 
identified  a  number  of  high-priority 
needs  in  the  area  of  geeu-  technology  and 
selectivity  and  fish  behavior  research. 
As  is  described  below,  some  of  the 
research  has  been  devoted  to  fisheries 
interactions  that  are  not  defined  as 
bycatch  in  the  SFA,  because  the  SFA 
defines  bycatch  in  terms  of  fish,  which 
is  defined  as  "finfish,  mollusks, 
crustaceans,  and  all  other  forms  of 
marine  animal  and  plant  life  other  than 
marine  mammals  and  birds".  However, 
Managing  the  Nation's  Bycatch 
expanded  the  management  concept  of 
bycatch  to  include  marine  mammals, 
and  seabirds.  In  2001,  NMFS  formed  the 
NMFS  Gear  Technology  Working  Group, 
and  this  group  is  helping  to  organize 
national  priorities  for  gear  technology 
research  and  ensore  sustainable 
funding. 

At  the  Alaska  Fisheries  Science 
Center  (AFSC),  gear  technology  research 
and  research  on  the  behavioral 
responses  of  fish  both  to  fishing  gear 
and  to  the  stresses  imposed  by  coming 
in  contact  with  fishing  gear  have 
contributed  substantially  to  efforts  to 
address  the  bycatch  problem.  Species- 
specific  differences  in  the  response  to 
fishing  gear  have  been  identified  and 
used  to  develop  gear  modifications  that 
increase  the  escapement  of  juvenile  fish 
and  other  fish  that  would  be  discarded 
if  caught.  Examples  of  the  gear 
modifications  that  have  been  developed 
include:  (1)  excluder  grates  to  decrease 
halibut  bycatch  in  the  Alaska  flatfish 
and  Pacific  cod  trawl  fisheries;  (2)  trawl 
modifications  to  decrease  rockfish 
bycatch  in  west  coast  sole  fisheries;  (3) 
grates  and  square  mesh  in  trawl  codends 
to  reduce  the  bycatch  of  juvenile 
pollock  in  the  Alaska  pollock  fisheries; 
and  (4)  excluders  and  large  mesh  to 
reduce  skate  bycatch  in  Alaska  trawl 
fisheries.  Research  on  the  differences  in 
the  responses  of  salmon  and  pollock  to 
trawl  gear  has  been  completed  and  it  is 


expected  to  result  in  the  development  of 
gear  modifications  to  decrease  salmon 
bycatch  in  the  pollock  fisheries.  These 
types  of  fish  behavior  and  gear 
technology  research  have  generally  been 
successful  in  identifying  and 
implementing  gear  modifications  that 
increase  the  escapement  of  select 
species  of  sizes  of  fish. 

Additionally,  in  gear  research 
conducted  by  the  Washington  Sea  Grant 
Program  (WSGP)  and  partially  funded 
by  a  NOAA  Saltonstall-Kennedy  grant, 
seabird  avoidance  gear  devices  for  use 
in  the  groundfish  and  halibut  longline 
fisheries  off  Alaska  were  tested  and 
found  to  significantly  reduce  the 
incidental  catch  of  seabirds.  NMFS  is  in 
the  process  of  revising  regulatory 
requirements  for  longline  vessel 
operators  off  Alaska,  based  on  this 
WSGP  research. 

As  new  methods  are  developed  for 
increasing  the  escapement  of  select 
species  or  sizes  of  fish,  there  is  an 
increased  need  to  estimate  escapement 
mortality.  If  the  escapement  mortality 
rates  are  very  high,  increased 
escapement  simply  replaces  one  type  of 
bycatch  mortality  (e.g.,  discard 
mortality)  with  another  type  of  bycatch 
mortality  (i.e.,  escapement  mortality), 
and  the  latter  is  unobserved,  and, 
therefore,  often  more  difficult  to 
estimate.  Examples  of  escapement  and 
discard  mortality  research  being 
conducted  by  the  AFSC  include:  (1) 
research  to  determine  the  escapement 
mortality  rate  for  juvenile  pollock  and  to 
develop  methods  and  equipment  for  use 
in  future  survival  studies;  (2)  research 
on  the  factors  that  affect  the  escapement 
and  discard  mortality  rates  for  halibut; 
and  (3)  research  on  the  injury  rates  of 
red  king  crab  that  encounter  and  escape 
bottom  trawl  footropes  on  the  sea  floor. 

At  the  Southwest  Fisheries  Science 
Center  (SWFSC).  satellite  tracking  of  sea 
turtles  is  revealing  significant  new 
information  on  sea  turtle  habitat, 
movement  patterns,  and  post-hooking 
survival.  Approximately  50  tiulles  have 
been  tracked  with  conventional  ARGOS 
transmitters,  and  about  20  turtles  have 
been  tracked  with  'pop-up'  satellite  tags. 
ARGOS  transmitters  indicate  that  sea 
turtles  survive  for  many  months  after 
release  from  longline  gear.  The  pop-up 
tags  will  provide  more  long-term 
information  on  post-hooking  survival 
rates  indicating  whether  tvutles  survive 
for  6  months  or  longer  after  release  from 
longline  gear.  Post-hooking  survival  is 
also  being  correlated  with  the  condition 
of  released  turtles. 

SWFSC  scientists  have  initiated 
research  to  develop  gear  and  technique 
modifications  to  reduce  the  incidental 
take  of  sea  turtles  in  the  Hawaii-based 


pelagic  longline  fishery.  The 
development  of  turtle-safe  longline  gear 
and  turtle-safe  fishing  techniques  are 
also  needed  to  foster  collaborative 
efforts  with  foreign  fishing  fleets  in 
addressing  the  sea  turtle  bycatch 
problem  on  a  world-wide  basis. 
Although  the  research  has  been  stalled 
due  to  litigation,  NMFS  remains     , 
committed  to  finding  cost-effective 
approaches  for  protecting  and 
conserving  sea  turtles  while  sustaining 
our  domestic  longline  fisheries. 

In  2001,  the  Southeast  Fisheries 
Science  Center,  in  cooperation  with  the 
U.S.  pelagic  longline  fishing  industry, 
the  SWFSC,  the  Northeast  Fisheries 
Science  Center,  and  the  University  of 
Florida,  began  a  research  effort  to 
investigate  the  feasibility  of  gear 
modifications  and  fishing  practices  to 
reduce  the  incidental  capture  of 
endangered  and  threatened  sea  turtles 
by  pelagic  longline  fishing  gear.  NMFS 
gear  specialists  are  working  with 
fishermen  and  state  and  university 
researchers  to  gain  insight  into  fishing 
gear  and  fishing  practices  to  develop 
mitigation  measures  to  reduce  turtle 
interactions  with  longline  gear. 
Prototype  mitigation  techniques  are 
being  developed  using  captive  reared 
turtles  in  controlled  experiments  and 
these  techniques  are  being  evaluated  on 
commercial  fishing  vessels  in  the 
Atlantic  pelagic  fishing  grounds.  These 
studies  are  ongoing  and  include 
evaluation  of  de-hooker  and  line  cutter 
prototypes  to  allow  removal  of  fishing 
gear  from  turtles;  bait  types  and  hook 
designs  developed  to  reduce  hooking 
rates  and  the  severity  of  hooking  of  sea 
turtles;  satellite  tags  to  determine 
siuvival,  distribution,  and  behavior  of 
sea  tiulles  released  from  fishing  gear; 
and  operational  changes  in  fishii^; 
practices  to  reduce  turtle  interactions. 
There  have  been  several  successful 
efforts  by  conunercial  fishermen  and 
scientists  in  the  Northeast  to  develop 
fishing  gear  with  greater  selectivity  for 
a  particular  species,  thus  allowing  the 
commercial  fishing  industry  access  to 
areas  that  have  been  closed  to  fishing 
due  to  declining  groundfish  stocks  or 
entanglement  mortality  of  marine 
mammals.  Most  notable  among  bycatch 
reduction  efforts  has  been  the  use  of 
sound  producing  devices  called 
"pingers"  in  the  sink  gillnet  fishery. 
Fingers  that  emit  intervals  of  high 
frequency  soimd  work  well  in  deterring 
harbor  porpoise  from  being  entangled  in 
fixed  sink  gillnets.  In  addition,  various 
configurations  of  fish  excluder  devices 
have  been  tested  and  proven  successful 
for  the  Northern  shrimp  fishery,  which 
utilizes  small-mesh  net  materials  that 


are  capable  of  catching  groundfish 
species  as  bycatch. 

The  Nordmore  grate  was  introduced 
to  the  Northwest  Atlantic  shrimp  fishery 
after  successful  deployment  by  northern 
European  shrimp  fishermen.  This  grate 
cdlows  large  fish  to  slide  up  and  out  of 
the  net,  while  at  the  same  time  allowing 
the  smaller  shrimp  to  pass  through  the' 
grate  into  the  codend  for  harvest. 
Shrimp  fishing  has  been  demonstrated 
to  be  more  efficient  using  the  grate.  The 
Pandalid  shrimp  fishery  has  been 
successful  in  reducing  finfish  bycatch. 
particularly  bycatch  of  Atlantic  cod,  to 
less  than  5  percent  of  total  catch  in  m6st 
areas.  Current  research  projects  are 
looking  at  similar  grates  with  horizontal 
configurations  to  jdlow  harvest  of 
flatfish  such  as  flounders  while 
jwotecting  round  fish  such  as  cod. 
haddock,  and  pollock. 

Similar  small  mesh  fisheries-in  waters 
off  the  coast  of  Massachusetts  and 
Georges  Bank  targeting  silver  hake  or 
whiting  have  benefitted  frt)m  the 
development  of  otter  trawl  gears  with 
"raised  footropes."  Cape  Cod  and 
Massachusetts  Bay  fishermen  developed 
and  tested  the  raised  footrope  trawl  to 
protect  flounder  species  while  allowing 
fishing  for  whiting  during  summer 
months.  This  innovative  gear  has 
reduced  floimder  bycatch  in  the  whiting 
fishery  by  as  much  as  40  percent  to  50 
percent.  The  raised  footrope  trawl  has 
been  incorporated  into  the  Georges  Bank 
groundfish  management  plan  and  is 
being  further  tested  in  the  Gulf  of 
Maine.  Additionally,  various 
configiutitions  are  being  researched 
using  numerous  short  vertical  dropper 
chains  attached  to  the  mouth  of  the  net 
instead  of  the  long  horizontal  "tickler" 
chain  that  is  attached  below  the  mouth 
of  the  net. 
B.  NMFS  Observer  Programs 

Observers  provide  the  most  reliable 
source  of  high  quality,  objective, 
fishery-dependent  data.  Observers 
provide  information  on  all  aspects  of 
fishing  operations,  including  total 
removal  levels  of  catch  and  bycatch, 
biological  samples  and  weights  and 
measurements  for  life  history  research, 
temporal  and  spatial  fishing  strategies, 
and  socio-economic  data  on  fish  loss 
and  operating  costs.  They  assist  in 
special  research  activities,  such  as 
tagging  and  tracking  of  released  animals. 
They  5so  collect  oceanographic  and 
climate  data  for  an  ecosystem  approach 
to  fisheries  and  protected  species 
management. 

NMFS  has  seen  an  expansion  in 
observer  programs  since  the  passing  of 
the  SFA.  This  has  partly  been  in 
response  to  national  standard  9,  which 
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requires  that  FMPs  include  conservation 
and  management  measures,  to  the  extent 
practicable,  that  (a)  minimize  bycatch 
and  (b)  to  the  extent  bycatch  cannot  be 
avoided,  minimize  the  mortality  of  such 
bycatch.  Observers  provide  a  reliable 
platform  for  observations  regarding 
bycatch-data  that  may  not  be  available 
through  other  sources  if  there  is  release 
or  disciud  of  unwanted  catch  at  sea. 

NMFS  has  approved  and 
implemented  43  FMPs  (41  of  these  were 
developed  by  RFMCs)  and  manages  143 
distinct  fisheries  within  these  FMPs 
under  the  authority  of  the  MSA. 
Another  178  fisheries  operate  in  Federal 
waters  that  are  currently  not  managed 
under  an  FMP.  Since  1996,  the  number 
of  commercial  fisheries  observed  has 
doubled  from  13  to  26  Hsheries.  In 
addition,  NMFS  observes  a  limited 
number  of  recreational  fisheries.  For 
example,  NMFS'  large  pelagics  survey 
conducts  at-sea  observations  of  catch 
(including  bycatch)  by  headboats  that 
target  Atlantic  highly  migratory  species 
(HMS).  Also,  NMFS  plans  to  implement 
a  new  data  collection  methodology 
utilizing  on-board  observations  of  catch 
(including  bycatch)  for  headboats  in 
non-HMS  Atlantic  recreational  fisheries 
as  part  of  NMFS'  Marine  Recreational 
Fisheries  Statistics  Survey. 

NMFS  established  a  National 
Observer  Program  office  within  the 
headquarters  Office  of  Science  and 
Technology  in  1999.  The  mission  of  this 
office  is  to  provide  a  formalized 
mechanism  for  NMFS  to  address 
observer  issues  of  national  importance 
and  to  develop  policies,  plans,  and 
jM-ocedures  to  ensure  that  observers  and 
observer  programs  are  fully  supported. 
The  policies,  plans,  and  procedures 
reflect  the  diverse  needs  of  regional 
observer  programs  while  enhancing  data 
quality  and  achieving  consistency  in 
key  areas  of  national  importance.  This 
office  is  aided  by  an  intra-agency 
advisory  team  comprised  of 
representatives  fi-om  each  NMFS 
headquarters  office  and  region.  The 
team  functions  to  identify  issues  of 
national  concern,  recommending  or 
establishing,  where  appropriate, 
priorities  for  national  research  and 
problem 'Solving,  and  supporting 
information  collection  and  program 
implementation.  The  National  Observer 
Program  office  has  convened  several 
workshops  and  an  international 
conference  to  this  end. 

In  addition  to  its  role  in  policy 
development,  the  National  Observer 
Program  has  been  a  driving  force  in  the 
development  and  tracking  of  budget 
initiatives  to  modernize  and  expand 
observer  programs.  The  program  also 
serves  as  a  clearinghouse  for 


information  regarding  each  of  the 
regionally-implemented  observer 
programs.  General  information  about 
NMFS  observer  programs  can  be  found 
on  the  National  Observer  Program's 
website,  at  http://www.st.nmfs.gov/stl/ 
nop/. 

C.  Selected  Accomplishments  and 
Ongoing  Activities  under  the  MSA 

In  the  over  two  decades  since 
enactment  of  the  MSA,  the  RFMCs  and 
NMFS  have  taken  many  and  varied 
actions  to  address  bycatch.  The  RFMCs 
and  NMFS  have  worked  particularly 
hard  to  ensure  that  MSA  bycatch 
requirements  are  reflected  in 
management  measures  after  the  1996 
SFA  amendments  to  the  MSA  focused 
additional  attention  on  the  issue  of 
bycatch.  Regional  examples  of  progress 
are  provided  below. 

1.  Alaska  Region:  Bycatch  Management 
in  the  Groundfish  Fisheries 

The  bycatch  of  Pacific  halibut,  crab. 
Pacific  salmon,  and  Pacific  herring  in 
the  Alaska  groundfish  fisheries  has  been 
an  important  management  issue  for 
more  than  20  years.  To  address  this 
problem,  the  NPFMC  recommended  and 
the  Secretary  of  Commerce  approved 
and  implemented  a  variety  of 
management  actions  that  were  intended 
to  help  control  the  bycatch  of  these 
prohibited  species  in  the  groundfish 
fisheries.  Since  the  late  1980s,  the 
bycatch  of  groundfish  in  the  groundfish 
fisheries  has  also  been  a  major 
management  issue.  Through  1996,  35 
amendments  to  the  BSAI  and  GOA 
groundfish  FMPs  were  intended 
principally  or  in  part  to  manage  the 
bycatch  of  prohibited  species  and 
groundfish. 

The  initial  groundfish  FMPs  and 
amendments  to  them  prior  to  the  SFA 
included  a  variety  of  bycatch 
management  measures,  including 
prohibitions  on  the  retention  of  specific 
non-groundfish  species,  which  are   • 
referred  to  as  prohibited  species,  time 
and  area  closures  and  seasonal 
apportionments  of  groundfish  quotas, 
gear  restrictions,  groundfish  quota 
allocations  by  gear  type,  reductions  in 
some  groundfish  quotas,  extensive  at- 
sea  and  on-shore  observer  programs  to 
monitor  bycatch,  extensive 
requirements  for  reporting  catch  and 
product  utilization,  prohibited  species 
catch  (PSC)  limits,  a  vessel  incentive 
program  (VIP)  with  civil  penalties  for 
fishing  vessels  that  exceed  established 
bycatch  rates  for  Pacific  halibut  or  red 
king  crab,  a  prohibition  on  roe- 
stripping,  required  retention  of  Pacific 
salmon  bycatch  until  counted  by  an 
observer,  individual  fishing  quota  (IFQ) 


management  for  the  fixed-gear  Pacific 
halibut  and  sablefish  fisheries,  target 
fishery  definitions,  and  careful  release 
regulations  for  longline  fisheries. 
Additional  measures  that  initially  were 
considered  before  the  SFA  include:  (1) 
a  harvest  priority  program  that  would 
reserve  part  of  the  groundfish  quotas  or 
seasons  for  vessels  that  meet  specific 
bycatch  standards;  (2)  regulations  that 
would  both  prohibit  at-sea  discards  of 
the  major  groundfish  species  and  limit 
the  percentage  of  the  catch  that  is  not 
used  to  produce  products  for  human 
consumption:  (3)  individual  transferable 
bycatch  quotas;  and  (4)  methods  to 
decrease  the  time  between  capture  and 
release  of  Pacific  halibut  in  groundfish 
trawl  fisheries. 

The  at-sea  observer  program  has  been 
a  critical  element  of  the  bycatch 
management  regime  for  the  Alaska 
groundfish  fisheries  for  almost  30  years. 
The  program  was  developed  for  the 
foreign  fleets  before  the  Fishery 
Conservation  and  Management  Act 
(FCMA)  was  implemented  and  was 
extended  to  the  domestic  fishery  once 
domestic  vessels  had  all  but  replaced 
foreign  fishing  and  processing  vessels. 
The  observer  program  resulted  in 
fundamental  changes  in  the  nature  of 
the  bycatch  problem.  First,  by  providing 
good  estimates  of  total  groundfish  catch 
and  non-groundfish  bycatch  by  species, 
it  eliminated  much  of  the  concern  that 
total  fishing  mortality  was  being 
underestimated  due  to  fish  that  were 
discarded  at  sea.  Second,  it  made  it 
possible  to  establish,  monitor  and 
enforce  the  groundfish  quotas  in  terms 
of  total  catch  as  opposed  to  only 
retained  catch.  For  the  groundfish 
fisheries,  this  means  that  both  retained 
catch  and  discarded  catch  are  counted 
against  the  TACs.  Third,  it  made  it 
possible  to  implement  and  enforce  PSC 
limits.  Finally,  it  provided  extensive 
information  that  managers  and  the 
industry  could  use  to  assess  methods  to 
reduce  bycatch  and  bycatch  mortality. 
In  summary,  the  observer  program 
provided  fishery  managers  with  the 
information  and  tools  necessary  to 
prevent  bycatch  from  adversely  affecting 
the  stocks  of  the  bycatch  species. 
Therefore,  the  bycatch  in  the  groundfish 
fishery  is  principally  not  a  conservation 
problem,  but  it  can  be  a  contentious 
allocation  problem.  Although  this  does 
not  make  it  less  controversial,  it  does 
help  identify  the  types  of  information 
and  management  measures  that  are 
required  to  reduce  bycatch  to  the  extent 
practicable,  as  is  required  by  the  MSA. 

Several  post-SFA  amendments  to  the 
GOA  groundfish  FMP  were  intended  to 
decrease  bycatch,  including 
Amendment  59  (Cape  Edgecombe 


Pinnacle  Closure)  and  Amendment  60 
(Cook  Inlet  Bottom  Trawl  Ban).  In 
addition,  several  post-SFA  amendments 
to  the  BSAI  groundfish  FMP  were 
intended  to  decrease  bycatch,  including: 

(l)Amendment  37,  which  modified 
red  king  crab  PSC  limits  and  established 
trawl  closure  areas  in  nearshore  Bristol 
Bay: 

(2)Amendment  39,  which  established 
a  license  limitation  system: 

(3)Amendment  46,  which  modified 
allocation  of  Pacific  cod  by  gear  type; 

(4)Amendment  40,  which  established 
PSC  limits  for  C.  opilio  crab  in  trawl 
fisheries  and  a  bycatch  limitation  zone; 

(5)Amendment  49,  which  established 
a  mandatory  retention  program  for 
pollock.  Pacific  cod,  yellowfin  sole  and 
rock  sole  (IRU):  and 

(6)Amendment  50,  which  allowed 
donation  of  halibut  to  foodbanks. 

2.  Adantic  HMS 

In  addition  to  the  closed  areas  (areas 
of  South  Atlantic  Bight,  Gulf  of  Mexico, 
and  off  New  Jersey),  observer  coverage, 
reporting  requirements,  dead  discard 
accounting,  and  bycatch  limits  already 
in  place  for  U.S.  fishermen,  the  United 
States  implemented  new  measures  in 
2002  to  reduce  bycatch  in  Atlantic  HMS 
fisheries.  These  measures  include: 

a.  Sea  turtle  bycatch  reduction.  New 
information  on  the  sea  tiulle  population 
status  led  NMFS  to  conclude  that 
continued  operation  of  the  Atlantic 
pelagic  longline  fishery  jeopardized 
endangered  leatherback  and  threatened 
loggerhead  sea  turtles.  Accordingly,  per 
the  requirements  of  a  Biological 
Opinion  (June  2001)  and  a  final  rule  (67 
FR  45393),  NMFS  closed  the  Grand 
Banks  fishing  area  to  U.S.  vessels  using 
pelagic  longline  gear.  The  Grand  Banks 
has  traditionally  been  an  area  of  high 
swordfish  catch  as  well  as  high  sea 
turtle  bycatch.  Closvue  of  the  Grand 
Banks  should  decrease  sea  turtle 
bycatch  by  approximately  60  to  75 
percent  overall.  The  only  pelagic 
longline  fishing  by  U.S.  pelagic  longline 
fishing  vessels  ciurently  allowed  in  the 
Grand  Banks  is  under  an  experiment 
designed  to  test  fishing  techniques  that 
will  reduce  interactions  with  sea  turtles. 
Several  other  foreign  countries  fish  on 
the  Grand  Banks,  which  is  in 
international  waters,  so  it  is  important 
to  develop  fishing  techniques  that  those 
foreign  fleets  could  use  to  reduce 
interactions.  In  addition  to  the  closure 
of  the  Grand  Banks,  all  longline 
fishermen  are  required  in  the  Atlantic 
HMS  fisheries  to  carry  and  use  line 
clippers  and  dipnets  to  disentangle,  and 
follow  specific  handling  and  release 
techniques  to  ensxu«  survivability  of. 


sea  turtles  caught  incidentally  to  fishing 
operations. 

In  support  of  its  domestic  actions,  the 
United  States  has  been  pursuing  action 
relative  to  bycatch  reduction  measures 
within  the  International  Commission  for 
the  Conservation  of  Atlantic  Tunas 
(ICCAT).  ICCAT  is  the  international 
body  charged  with  coordinating  the 
management  of  HMS  throughout  the 
Atlantic  Ocean  and  adjacent  seas.  At  its 
2002  meeting,  ICCAT  adopted  a 
resolution  on  seabirds  that  urges  parties 
to  collect  and  provide  data  on  seabird 
interactions,  including  incidental 
catches  in  ICCAT  fisheries.  ICCAT's 
science  body,  the  Standing  Committee 
on  Research  and  Statistics  (SCRS),  is  to 
assess  the  impact  of  the  incidental  catch 
of  seabirds  in  ICCAT  fisheries  when 
feasible  and  report  its  findings.  The 
meisiue  also  calls  on  parties  to  inform 
SCRS  and  the  ICCAT  Commission  of  the 
status  of  their  National  Plans  of  Action 
for  Reducing  Incidental  Catches  of 
Seabirds  in  Longline  Fisheries  and  to 
implement  the  International  Plan  of 
Action  on  seabirds  if  they  have  not 
already  done  so.  A  resolution  on  sea 
turtles  was  discussed  but  not  adopted  at 
the  2002  ICCAT  meeting.  Among  other 
things,  the  measure  called  on  parties  to 
voluntarily  release  turtles  incidentally 
captiu«d  and  to  share  information  on 
safe  handling;  to  collect  and  report 
information  on  sea  turtle  interactions  in 
all  ICCAT  fisheries,  and  to  provide 
information  on  other  impacts  on  sea 
tiutles  in  the  Convention  area,  such  as 
deterioration  of  nesting  sites.  Given 
concerns  expressed  about  the  proposal 
and  the  lack  of  time  for  full  discussion, 
it  was  agreed  that  an  effort  would  be 
made  to  revise  the  proposal  after  the 
ICCAT  meeting  and,  if  appropriate,  to 
circulate  it  for  mail  vote. 

b.  Shaiic  finning  prohibition  (applies 
in  all  areas  subject  to  U.S.  jurisdiction. 
In  December  2000,  the  President  signed 
into  law  the  Shark  Finning  Prohibition 
Act,  which  bans  nationwide  the  practice 
of  removing  the  fins  from  a  shark  and 
discarding  the  carcass.  That  Act  is 
intended  to  minimize  waste  and 
mortality  of  shark  bycatch.  On  February 
11,  2002,  NMFS  pubUshed  a  final  rule 
(67  FR  6194-6202)  to  prohibit  persons 
onboard  any  domestic  vessel  anywhere 
and  foreign  fishing  vessels  in  the  U.S. 
exclusive  economic  zone  (EEZ)  from 
engaging  in  shark  finning,  and  to 
prohibit  landing  of  shark  fins  without 
the  corresponding  carcasses  by  domestic 
and  foreign  fishing  vessels.  In  addition, 
the  final  rule  prohibited  imports  of  fins 
harvested  through  the  practice  of 
finning.  , 


3.  Southwest  Region:  HMS  Bycatch 
Efforts 

The  Southwest  Region  has  been 
supporting  the  Pacific  Fishery 
Management  Council's  (PFMC)  efforts  to 
develop  an  FMP  for  U.S.  West  Coast 
Fisheries  for  Highly  Migratory  Species 
(HMS  FMP).  The  PFMC  recently 
adopted  the  HMS  FMP  for  submission 
to  NMFS  for  review  and  approval  in 
2003.  SFA  bycatch  requirements  were 
among  the  critical  aspects  of  the  HMS 
FMP.  The  HMS  FMP  would: 

(l)maintain  the  bycatch  reduction 
achieved  by  ciurent  controls  on  HMS 
fisheries  through  state  and  Federal 
regulatory  action  under  other  authorities 
(e.g.,  state  laws  and  regulations,  MMPA 
and  ESA); 

(2)promote  additional  reduction 
through  a  catch-and-release  program  for 
recreational  fisheries,  including 
promotion  of  fish  handling  and  release 
procedures  to  minimize  harm  and 
mortality  from  catch  and  release  of      ' 
HMS;  and 

{ 3  )establish  mandatory  observer 
programs  for  fishery  sectors  not 
currently  observed  in  order  to  measure 
actual  bycatch  and  ultimately  develop 
new  bycatch  avoidance  and  bycatch 
mortality  avoidance  gear  and  fishing 
techniques. 

It  should  be  noted  that  the  HMS  FMP 
would  incorporate  measures  to 
minimize  and  control  the  take  of  sea 
turtles  in  the  drift  gillnet  fishery  for 
swordfish  and  shaiks.  The  HMS  FMP 
also  would  include  provisions  requiring 
that  U.S.  longline  vessels  operating  out 
of  the  West  Coast  employ  seabird 
avoidance  gear  and  techniques  as 
required  of  U.S.  longline  vessels 
operating  under  Western  Pacific 
longline  limited  entry  permits.  The  FMP 
also  would  prohibit  West  Coast  based 
longline  vessels  fishing  west  of  150°  W. 
long,  from  engaging  in  swordfish 
targeting  (i.e.,  they  would  be  under  the 
same  controls  as  longline  vessels  with 
Western  Pacific  longline  limited  entry 
permits).  The  FMP  also  would  include 
framework  procedures  to  facilitate  rapid 
adoption  of  new  measures  as  new 
problems  are  identified  or  solutions  are 
developed,  including  measures  to 
resolve  future  bycatch  problems. 
Finally,  under  the  FMP  as  approved  late 
in  2002,  West  Coast  based  longline 
vessels  would  have  been  permitted  to  • 
target  swordfish  if  fishing  east  of  150° 
W.  long.  However,  in  response  to  a 
request  from  the  Southwest  Region,  the 
PFMC  has  agreed  to  delay  submitting 
the  FMP  to  allowJ^MFS  to  conduct  a 
rigorous  scientific  review  of  new  data  to 
determine  if  this  would  pose  too  high  a 
risk  of  an  unacceptable  level  of 
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interactions  with  sea  turtles.  The  PFMC 
will  discuss  this  matter  at  its  March 
2003  meeting  and  may  reconsider  its 
decision  on  this  measure  in  June  2003. 

4.  Southwest  Region:  Pelagic  Longlining 
and  Sea  Turtles 

in  June  2002,  NMFS  issued  a  final 
rule  implementing  a  regulatory 
amendment  under  the  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
intended  to  minimize  or  prevent,  injury 
to  and  mortality  of  sea  turtles 
accidentally  caught  by  hook-and-line 
fishing.  The  intent  of  the  rule  is  to 
reduce  interactions  between  endangered 
and  threatened  sea  turtles  and  pelagic 
fishing  gear  and  to  mitigate  the  harmful 
effects  of  interactions  that  occur.  The 
rule  applies  to  the  owners  and  operators 
of  all  vessels  fishing  for  pelagic  species 
under  Federal  western  Pacific  limited 
access  longline  permits  (longline 
vessels)  within  the  U.S.  FEZ  and  the 
high  seas  around  Hawaii,  as  well  as 
those  fishing  for  pelagic  species  with 
other  types  of  hook-and-line  gear  (non- 
longline  pelagic  vessels)  within  the  FEZ 
around  Hawaii,  American  Samoa, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Midway, 
Johnston  and  Palmyra  Atolls,  Kingman 
Reef,  and  Wake,  Jarvis,  Baker,  and 
Howland  Islands  (western  Pacific 
region).  This  rule:  (1)  prohibits  targeting 
swordfish  north  of  the  equator  by 
longline  vessels;  (2)  closes  all  fishing  to 
longline  vessels  during  April  and  May 
in  waters  south  of  the  Hawaiian  Islands 
(from  15°  N.  lat.  to  the  equator,  and  from 
145°  W.  long,  to  180°  long.);  (3) 
prohibits  the  landing  or  possession  of 
more  than  10  swordfish  per  fishing  trip 
by  longline  vessels  fishing  north  of  the 
equator;  (4)  allows  the  re-registration  of 
vessels  to  Hawaii  longline  limited 
access  permits  only  during  the  month  of 
October;  (5)  requires  all  longline  vessel 
operators  to  annually  attend  a  protected 
species  workshop;  and  (6)  requires 
utilization  of  sea  turtle  handling  and 
resuscitation  measures  on  both  longline 
vessels  and  non-longline  pelagic  vessels 
using  hook-and-line  gear. 

5.  Southeast  Region:  Gulf  Shrimp 
Bycatch 

Shrimp  trawls  have  a  significant, 
inadvertent  bycatch  of  non-target  finfish 
and  invertebrates.  Important  fish  species 
in  the  shrimp  fishery  bycatch  include 
juveniles  of  red  snapper,  king  and 
Spanish  mackerel,  and  sharks.  Ciurent 
estimates  indicate  that  roughly  34 
million-jUvenile  red  snappers  are  caught 
annually  by  shrimp  trawlers,  with 
approximately  an  88-percent  mortality 
rate.  The  Gulf  of  Mexico  Fishery 


Management  Council  (GMFMC) 
developed  Amendment  9  to  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (Gulf 
Shrimp  FMP)  which  went  into  effect  in 
1998  to  reduce  the  bycatch  of  juvenile 
red  snappers  while,  to  the  extent 
practicable,  minimizing  adverse  effects 
on  the  shrimp  fishery.  Amendment  9 
requires  the  use  of  NMFS-certified 
bycatch  reduction  devices  (BRDs)  in 
shrimp  trawls  towed  in  certain  areas  of 
the  Gulf  of  Mexico  exclusive  economic 
zone.  To  be  certified,  these  BRDs,  in 
conjunction  with  a  vessels  turtle 
excluder  device  (TED),  must  reduce  the 
shrimp  trawl  bycatch  mortality  of  age  0 
and  1  red  snapper  by  a  minimum  of  44 
percent  from  the  average  level  of 
mortality  on  these  age  groups  during 
1984-89. 

The  Gulf  Fisheye  and  Jones-Davis 
BRDs,  which  were  developed  by 
commercial  fishermen,  met  this 
criterion  and  were  certified  for  use 
when  the  final  rule  implementing 
Amendment  9  became  effective  in  1998. 
Since  1998,  shrimp  trawl  bycatch 
mortality  of  finfish  has  been  reduced  by 
40  percent,  and  a  50  percent  reduction 
appears  reasonable  with  refinements  to 
the  Gulf  Fisheye  BRD  or  more  extensive 
use  of  the  Jones-Davis  BRD.  Since 
development  of  the  recovery  plan  in 
1989,  directed  landings  of  red  snapper  - 
have  increased  from  3.9  million  lbs. 
(1,769  mt)  in  1990  to  9.12  million  lbs. 
(4.136.8  mt)  in  2001.  Shrimp  landings 
have  increased  since  1998  from  230 
million  lbs.  (104,328  mt)  to  256  million 
lbs.  (116,121.6  mt)  in  2001.  In  addition 
to  reducing  the  shrimp  trawl  bycatch  of 
red  snapper,  use  of  the  Gulf  Fisheye 
BRD  also  reduce  the  shrimp  trawl 
bycatch  of  Atlantic  croaker,  spot,  and 
butterfish  significantly. 

6.  Northwest  Region 

In  March  2002,  NMFS  implemented  a 
final  rule  for  its  groundfish  annual 
specifications  and  management 
measures.  This  regulatory  package 
notably  revised  the  PFMC  approach  to 
managing  of  fisheries  to  reduce  bycatch 
and  discard  of  overfished  groundfish 
species.  This  new  approach  calculated 
the  co-occurrence  of  overfished  species 
taken  in  fisheries  for  more  abimdant 
stocks.  In  analyzing  these  co- 
occurrences, analysts  found  seasonal 
variations  in  the  rates  at  which 
overfished  species  were  taken  in 
fisheries  for  more  abundant  species.  The 
PFMC  then  used  this  co-occurrence 
analysis  to  set  trip  limits  and  other 
management  measures  such  that  the 
groundfish  fisheries  had  more  access  to 
abundant  stocks  during  periods  when 
overfished  species  co-occurrence  rates 


were  low.  Further,  the  co-occurrencie 
ratios  were  used  to  guide  the  PFMC's 
recommendations  during  the  year  so 
that  no  changes  to  management 
measures  would  result  in  increased 
bycatch  and/or  discard  of  overfished 
species. 

In  May  2002,  NMFS  implemented  a 
bycatch  allowance  for  Pacific  halibut  in 
the  commercial,  limited  entry  primary 
sablefish  fishery  in  Federal  waters 
between  the  U.S. /Canada  border  and  Pt. 
Chehalis,  Washington.  Retention  of 
incidental  halibut  caught  in  the  primary 
sablefish  fishery  is  only  allowable  when 
the  overall  Washington.  Oregon, 
California  total  allowable  catch  for 
Pacific  hahbut  is  above  900,000  lbs. 
(408.2  mt)  which  it  was  in  both  2001 
and  2002.  For  2002,  a  quota  of  88,389 
lbs.  (40.1  mt)of  halibut  was  allocated  to 
the  limited  entry  primary  sablefish 
fishery  as  a  bycatch  allowance. 

In  S«ptember  2002,  NMFS 
implemented  new  depth-based 
management  measures  in  the  Pacific 
Coast  groundfish  fishery  for  September- 
December  2002.  These  depth-based 
management  measures  are  designed  to 
allow  the  harvest  of  healthy  groundfish 
stocks  while  protecting  areas  where 
overfished  species  are  conunonly  found. 
An  emergency  rule  established  a 
darkblotched  rockfish  conservation  area 
(DBCA)  extending  from  the  U.S./Canada 
border  to  40°10'  N.  laf.  and  between 
approximately  100  fathoms  and  250 
fathoms.  This  emergency  rule 
maintained  the  closure  to  trawling  with 
groundfish  gear  where  darkblotched 
rockfish  are  commonly  found,  but 
allowed  limited  entry  trawl  access  to 
healthy  deep  water  groundfish  (seaward 
of  250  fathoms)  and  nearshore 
groundfish  (shoreward  of  100  fathoms) 
stocks  outside  of  the  DBCA. 

Throughout  2002,  NMFS  has  also 
supported  a  number  of  exempted  fishing 
permits  (EFPs)  in  the  Pacific  Coast 
groundfish  fishery  with  the  goal  of  these 
EFPs  being  used  to  develop  fishing 
technologies  that  can  be  applied  on  a 
fieet-wide  basis  to  miniraizelhe  bycatch 
of  overfished  species.  These  EFPs  test 
fishing  strategies  and/or  gear  types  in  an 
effort  to  harvest  healthy  groundfish 
stocks  while  minimizing  bycatch  of 
overfished  species.  Additionally,  many 
of  the  EFPs  have  full  retention  programs 
that  allow  overages  to  be  forfeited  to  the 
states  for  charitable  donations. 

7.  Northeast  Region 

Under  the  sea  scallop  Fishery 
Management  Plan,  bycatch  of  finfish  has 
been  reduced  by  estabfishing  minimum 
mesh  requirements  for  the  net  material 
on  the  top  of  a  scallop  dredge  (referred 
to  as  the  "twine  top").  The  twine  top  is 


the  primary-  location  where  finfish 
escape  the  dredge,  and  larger  mesh 
improves  escapement,  especially  of 
flatfish.  This  mesh  size  was  increased  in 
1999  fit)m  5-1/2  inches  (13.97  cm)  to  8 
inches  (20.32  cm).  In  addition,  under 
some  of  the  Access  programs  that  have 
allowed  sea  scallop  dredge  fishing  in 
areas  closed  to  protect  juvenile  scallops 
and/or  Northeast  multispecies,  the  mesh 
size  has  been  increased  to  as  much  as 
10  inches  (25.4  cm)  to  ensure  that 
bycatch  is  eliminated. 

Under  the  Northeast  (NE) 
Multispecies  FMP,  a  significant  bycatch 
management  measure  was  implemented 
begiiming  in  1994  under  a  Secretarial 
emergency  action  (and  permanently 
implemented  under  Framework 
Adjustment  9  to  the  FMP  in  199.5),  and 
which  was  made  further  inclusive  under 
Amendment  7  to  the  FMP  in  1996.  This 
measure  prohibits  all  vessels,  regardless 
of  what  fishery  it  is  targeting,  fix)m 
fishing  in  the  Gulf  of  Maine,  Georges 
Bank  or  Southern  New  England  waters, 
unless  the  vessel  is  fishing  under  a  NE 
multispecies  or  sea  scallop  day-at-sea, 
or  unless  the  fishery  has  been 
determined  to  have  less  than  5-percent 
bycatch  of  regulated  NE  multispecies,  or 
the  vessel  is  fishing  with  handgear  or 
exempted  gear  (gear  deemed  not  to  be 
capable  of  catching  NE  multispecies). 

Other  bycatch  reduction  measures 
under  the  NE  multispecies  FMP  include 
mesh  size  restrictions  starting  in  1982 
and  increasing  over  the  years  to  as  high 
as  6.5  inch  (16.51  cm)  and  7.0  inch 
(17.78  cm)  mesh  size  nets  implemented 
under  a  recent  interim  action,  some  of 
the  largest  mesh  sizes  for  groundfish  in 
the  world.  Large  year-round  and 
seasonal  closing  areas  have  also  been 
implemented  under  the  FMP'Over  the 
years  to  help  protect  fish  when 
concentrated  or  when  spawning.  Also, 
gear  prohibitions,  such  as  a  prohibition 
on  pair-trawling  and  brush-sweep 
trawls,  in  1994  and  1999,  respectively, 
have  also  contributed  to  reducing 
bycatch. 

Under  the  Summer  Flounder,  Scup, 
and  Black  Sea  Bass  Fishery  Management 
Plan,  NOAA  Fisheries,  Northeast  Region 
implemented  Gear  Restricted  Areas 
(GRAs)  in  the  Mid-Atlantic  Bight  in 
2000.  GRAs  had  been  reconunended  by 
the  Mid-Atlantic  Fishery  Management 
Council  (MAFMC)  to  reduce  bycatch  of 
small  scup  in  small-mesh  fisheries. 
These  GRAs  regulate  the  use  of  otter 
trawls  with  codend  mesh  less  than  4.5 
inches  in  size  in  areas  and  times  that 
were  identified  as  having  high  scup 
discards,  specifically  by  vessels  fishing 
for  Loligo  squid,  black  sea  bass,  and 
silver  hake  (whiting).  The  Northern 
GRA  (located  off  the  coast  of  Rhode 


Island  and  New  York)  is  effective 
November  1  through  December  31;  the 
Southern  GRA  (extending  from  southern 
New  Jersey  to  the  border  between 
Virginia  and  North  Carolina)  is 
operative  January  1  through  March  15. 

D.  Selected  Accomplishments  and 
Ongoing  Activities  under  the  ESA 

NMFS  is  undertaking  a  proactive 
program  to  address  sea  tiutle  bycatch  in 
state  and  Federal  fisheries.  On  July  31, 
2001  (66  FR  39474),  NMFS  published  a 
comprehensive  strategy  to  address  sea 
tiutle  capture  in  fishing  gear.  Numerous 
fisheries  have  been  implicated  in  the 
incidental  capture  of  sea  turtles  along 
the  Atlantic  and  Gulf  of  Mexico  coasts. 
Both  state  and  federally  managed 
fisheries  are  involved  as  well  as 
fisheries  operating  outside  of  a 
management  plan,  including 
recreational  and  international  fisheries. 
Data  available  on  the  magnitude  of  the 
problem  vary  by  fishery  and  area.  The 
issue  is  a  gear-type  problem,  rather  than 
a  specific  target  fishery  problem.  Certain 
types  of  gear  are  more  prone  to 
incidentally  capturing  turtles  than 
others,  depending  on  the  nature  of  the 
gear,  the  way  the  gear  is  fished,  and  the 
time  and  area  within  which  it  is  fished. 
Incidental  take  of  sea  tiurtles  in  fisheries 
has  mostly  been  addressed  with  ESA 
section  7  consultation  process  on  FMPs. 
This  approach  does  not  allowthe 
integration  of  state-managed  fisheries  or 
fisheries  in  Federal  waters  that  are  not 
operating  under  an  FMP  and  that  do  not 
fall  under  the  requirements  of  Section  7, 
since  no  Federal  activity  is  involved. 

Major  goals  of  the  sea  turtle  bycatch 
strategy  are  to  increase  effectiveness  in 
management  and  prioritize  fishery 
interaction  concerns.  To  achieve  these 
goals,  NMFS  will:  (1)  continue  to 
improve  stock  assessments  for  each 
stock/species  of  sea  turtle;  (2)  improve 
and  refine  estimation  techniques  for  the 
takes  of  sea  txulles  to  ensure  that  the 
criteria  for  recovery  are  being  met 
consistent  with  ESA  mandates;  (3) 
continue  to  improve  the  estimation  or 
categorization  of  sea  tiulle  bycatch  by 
gear  type  and  fishery;  (4)  evaluate  the 
significance  of  bycatch  by  gear  type;  (5) 
convene  specialist  groups  to  prepare 
plans  for  reduction  of  takes  for  gear 
types  With  significant  levels  of  take;  and 
(6)  promulgate  ESA  and  MSA 
regulations  implementing  plans 
developed  for  take  reduction  by  gear 
type. 

E.  Selected  Accomplishments  and 
Activities  under  the  MMPA 

The  MMPA  provides  a  complex 
system  for  controlling  bycatch  of  marine 
mammals  by  commercial  fisheries. 


NMFS  implements  this  system  through  . 
regulations  at  50  CFR  Part  229  for 
authorization  for  commercial  fisheries 
imder  the  MMPA  and  several  other 
inter-related  programs  and  actions. 
NMFS'  Office  of  Protected  Resources 
works  with  the  National  Observer 
Program  to  provide  observer  coverage 
under  the  MMPA.  NMFS  sununarizes 
observer  data  in  stock  assessment 
reports,  which  NMFS  prepares  and 
periodically  updates  in  accordance  with 
the  MMPA.  In  these  stock  assessment 
reports,  NMFS  estimates  bycatch  of 
marine  mammals  by  commercial 
fisheries  as  provided  under  the  MMPA. 
Stock  assessment  reports  provide  much 
of.  the  data  that  NMFS  uses  to  classify 
fisheries  and  publish  the  List  of 
Fisheries  under  the  MMPA. 

NMFS  implements  bycatch  reduction 
of  marine  mammals  under  the  MMPA 
through  take  reduction  teams  and  plans. 
The  MMPA  provides  that  NMFS  must 
develop  and  implement  a  take  reduction 
plan  designed  to  assist  in  the  recovery 
or  prevent  the  depletion  of  each 
strategic  stock  of  marine  manunals  that 
interacts  with  commercial  fisheries  that 
have  frequent  (Category  I)  or  occasional 
(Category  II)  incidental  mortality  and 
serious  injury  of  marine  mammals.  The 
MMPA  provides  the  process  by  which 
NMFS  is  to  develop  take  reduction 
plans  through  take  reduction  teams. 
Plans  may  include  several  types  of 
measures  to  protect  or  restore  marine 
mammal  stocks,  including  fishery 
specific  limits  on  bycatch.  time  or  area 
restrictions,  alternative  gear  or 
techniques  and  new  technologies, 
education  of  commercial  fishermen,  and 
monitoring  the  effectiveness  of  such 
measures.  NMFS  must  take  a  draft  take 
reduction  plan  developed  by  the  take 
reduction  team  into  consideration  and 
explain  the  reasons  for  any  changes 
proposed  by  NMFS  when  publishing  the 
plan  and  proposed  regulations  to 
implement  the  plan  in  the  Federal 
Register.  Given  this  process  and  these 
requirements,  NMFS  implements  the 
take  reduction  team's  draft  plan  to  the 
maximiun  extent  feasible  given  the  goals 
of  the  MMPA  and  other  legal 
requirements. 

NMFS  does  not  have  sufficient  funds 
available  to  develop  and  implement  take 
reduction  plans  for  all  of  these  stocks, 
because  there  are  considerable  costs  and 
personnel  demands  associated  with  the 
development  of  take  reduction  plans, 
including  convening  the  take  reduction 
team  (which  must  include  government 
and  non-government  representatives 
frt)m  various  sectors),  providing  for 
team  travel  expenses,  obtaining  and 
preparing  the  data  necessary  to  support 
team  deliberations  and  devise  take 
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reduction  strategies,  researching 
alternative  gear  technologies,  holding 
skipper  workshops,  monitoring  the 
fishery,  and  enforcing  the  regulations  in 
order  to  implement  the  plan.  The 
MMPA  provides  that,  if  there  is 
insufficient  funding  available  to  develop 
and  implement  a  take  reduction  plan  for 
all  such  stocks,  then  NMFS  must  use 
several  factors  to  prioritize  development 
and  implementation  of  take  reduction 
plans.  NMFS  has  followed  this 
provision  to  prioritize  development  and 
implementation  of  Pacific  Offshore 
Cetapean.  Harbor  Porpoise,  and  Atlantic 
Large  Whale  take  reduction  plans.  In 
addition,  NMFS  is  in  the  process  of 
developing  a  take  reduction  plan  with 
the  Western  North  Atlantic  coastal 
bottlenose  dolphins  take  reduction 
team.  Finally,  NMFS  disbanded  the- 
Atlantic  Offshore  Cetacean  take 
reduction  team  in  August  2001,  because 
the  nature  of  the  fisheries  that  were 
included  in  a  draft  plan  had  changed 
tremendously  since  1996,  when  the  take 
reduction  team  was  convened  and 
prepared  a  draft  plan.  NMFS  is 
compiling  data  necessary  for  any  take 
reduction  plan  or  plans  for  marine 
mammal  stocks  that  were  addressed  by 
this  team. 

Implementation  of  these  take 
reduction  plans  provide  examples  of 
accomplishments  in  reducing  bycatch  of 
marine  mammals.  In  1997,  NMFS  issued 
regulations  to  implement  the  Pacific 
Offshore  Cetacean  Take  Reduction  Plan 
addressing  incidental  takes  of  beaked 
whales,  pilot  whales,  pygmy  sperm 
whales,  sperm  whales,  and  humpback 
whales  in  the  California  Oregon  thresher 
shark/swordfish  drift  gillnet  fishery. 
Management  efforts  included  use  of  new 
technology  (pingers.  i.e.,  acoustic 
deterrent  devices),  gear  modifications 
(lowering  the  depth  of  the  net  in  the 
water  column),  outreach  (mandatory 
skipper  workshops),  and  permitting 
changes. (to  limit  expansion  of  the  Heet). 
In  1998,  the  team  determined  that  the 
fishery  had  achieved  the  MMPA's 
immediate  goal  of  reducing  incidental 
mortality  and  serious  injury  below  the 
potential  biological  removal  (PBR)  level 
for  the  strategic  marine  mammal  stocks 
addressed  by  the  plan.  Efforts  continue 
to  ensiue  that  bycatch  remains  less  than 
PBR  and  that  the  MMPA's  long-term 
goal  is  achieved  of  reducing  incidental 
mortality  and  serious  injury  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate. 

In  1998,  NMFS  issuea  regulations  to 
implement  the  Harbor  Porpoise  Take 
Reduction  Plan  addressing  incidental 
takes  of  harbor  porpoise  in  the 
Northeast  sink  gillnet  fishery  and  the 
Mid-Atlantic  coastal  gillnet  fishery 


through  the  use  of  pingers,  gear 
modifications,  and  closures.  Prior  to 
implementation  of  this  take  reduction 
plan  and  fishery  management  plan 
actions  intended  to  reduce  harbor 
porpoise  bycatch,  an  estimated  1,521 
harbor  porpoise  died  each  year  from 
interactions  with  these  fisheries. 
Bycatch  in  both  fisheries  was 
dramatically  reduced  in  1999,  2000,  and 
2001  to  levels  below  the  PBR  level  in  all 
three  years.  Efforts  continue  to  ensure 
that  bycatch  remains  less  than  the  PBR 
level  and  that  the  MMPA's  long-term 
goal  is  achieved. 

Other  marine  mammals  have  been  the 
focns  of  bycatch  or  entanglement 
reductions  studies  and  regulations.  In 
1999,  NMFS  issued  regulations  to 
implement  the  Atlantic  Large  Whale 
Take  Reduction  Plan  addressing 
incidental  takes  primarily  of  North 
Atlantic  right  whales,  but  also 
humpback,  fin,  and  minke  whales,  in 
Atlantic  lobster  trap/pot  and  gillnet 
fisheries.  This  plan  creates  a  regulatory 
(e.g.,  gear  modifications,  closures)  and 
non-regulatory  (e.g.,  disentanglement, 
gear  research)  framework  for  reducing 
bycatch.  Recent  efforts  include  a 
number  of  gear  modifications,  including 
requiring  that  fixed  gear  with  lines 
attached  to  nets  and  traps  have  "weak 
links."  These  devices  are  designed  to 
break  in  the  event  that  a  large  whale  gets 
entangled  in  the  line  before  the  whale 
becomes  more  entangled.  Atlantic 
lobster  trap/pot  and  gillnet  fisheries  are 
now  required  to  have  weak  links  at 
various  intervals  on  their  fishing  gear.  In 
order  to  further  protect  right  whales, 
NMFS  has  instituted  Dynamic  Area 
Management  and  Seasonal  Area 
Management  regulations  to  restrict 
fishing  in  areas  where  and  times  when 
right  whales  congregate  to  feed  and  are 
vulnerable  to  becoming  entangled  in 
lines  from  fixed  fishing  gear. 

F.  Progress  in  NMFS's  Commitment  to 
Reducing  Incidental  Catch  ofSeabirds 

In  1999,  the  United  Nations'  Food  and 
Agricultural  Organization  (FAO) 
adopted  an  International  Plan  of  Action 
for  Reducing  the  Incidental  Catch  of 
Seabirds  in  Longline  Fisheries  (IPOA- 
Seabirds).  The  IPOA-Seabirds  is  a 
voluntary  measure  under  which  FAO 
Member  States  agree  to:  (1)  assess  the 
degree  of  seabird  bycatch  in  their 
longline  fisheries;  (2)  develop 
individual  national  plans  of  action  to 
reduce  seabird  bycatch  in  their  longline 
fisheries  that  have  a  seabird  bycatch 
problem;  and  (3)  develop  a  course  of 
future  research  and  action  to  reduce 
seabird  bycatch. 

In  2000.  NMFS  participated  in  the 
First  International  Fishers  Forum  for 


Reducing  Incidental  Catch  of  Seabirds 
in  Longline  Fisheries.  Fishermen, 
researchers,  gear  manufacturers,  and 
others  met  for  the  first  time  and  shared 
ideas,  research  plans,  and  codes  of 
industry  practices. 

Then  in  February  2001,  NMFS 
announced  its  U.S.  National  Plan  of 
Action:  for  Reducing  the  Incidental 
Catch  of  Seabirds  in  Longline  Fisheries 
(NPOA),  that  was  developed  in 
cooperation  with  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  and  the 
Department  of  State.  Under  the  NPOA, 
NMFS  is  committed  to:  (1)  assessing 
U.S.  longline  fisheries  for  seabird 
bycatch  by  February  2003  (including 
use  of  and  expansion  of  existing 
observer  programs);  (2)  implementing 
measures  tb  reduce  seabird  bycatch 
within  2  years  of  determining  a  problem 
exists;  (3)  preparing  em  annual  report  on 
status  of  seabird  bycatch  mortality  for 
each  longline  fishery;  and  (4)  advocating 
NPOAs  within  relevant  international 
fora. 

In  2002,  NMFS  provided  $250,000.00 
in  assistance  to  the  Western  Pacific 
Regional  Fishery  Management  Council 
(WPFMC)  in  sponsoring  the  Second 
International  Fishers  Forum  for 
Reducing  Incidental  Catch  of  Sea 
Turtles  and  Seabirds  in  Longline 
Fisheries  held  in  November  2002.  This 
forum  had  grown  in  scope  and 
enthusiasm  from  the  initial  forum  in 
2000  and  was  attended  by  participants 
from  over  28  Nations.  The  meeting  was 
very  successful  in  enhancing 
cooperation  with  the  fishing  industry, 
fishery  agencies,  academic  institutions, 
NGOs,  and  international  bodies  on 
seabird  and  sea  turtle  bycatch  research 
and  outreach.  Efforts  are  underway  for 
a  Third  International  Fishers  Forum 
planned  for  2004  in  Japan.  To  fulfill  its 
protected  resources  obligations,  NMFS 
believes  it  is  critical  for  the  agency  to 
work  side-by-side  with  the  fishing 
industry  to  design  gear  and  alter  fishing 
practices  to  reduce  bycatch,  as  well  as 
to  monitor  and  evaluate  bycatch  and  the 
effectiveness  of  bycatch  reduction 
measures. 

In  order  to  understand  the 
population-level  impacts  of  incidental 
longline  bycatch  of  seabirds  and  sea 
turtles.  NMFS  and  the  USFWS  have 
undertaken  studies  to  monitor 
population  status  and  threats.  These 
studies  have  identified  numerous 
threats  that  continue  to  impact  sea  turtle 
and  seabird  populations. 

Under  the  MSA,  NMFS  has  taken 
action  to  prevent  further  impacts  on 
seabirds  and  sea  turtles,  including 
implementation  of  bycatch  reduction 
techniques  for  seabirds  and  area 
closures  to  reduce  interactions  with  sea 


tiutles.  In  recent  years  NMFS  has 
promoted  the  development  and  use  of 
practical  and  effective  seabird  and  sea 
tiulle  management  and  mitigation 
measiu«s  by  longline  fishermen.  A 
research  program  conducted  by  the 
Washington  Sea  Grant  Program  (WSGP) 
concluded  that  paired  streamer  lines 
effectively  reduced  seabird  bycatch, 
compared  to  a  control  of  no  deterrents, 
by  88-100  percent.  Regulatory 
requirements  are  being  revised  to  reflect 
results  from  this  research.  This  summer, 
the  WSGP  embarked  on  yet  another 
study  to  test  the  effectiveness  of  seabird 
mitigation  measures,  this  time  testing 
the  effectiveness  of  faster-sinking 
demersal  gear  at  reducing  seabird 
bycatch.  Data  are  still  coming  in,  but 
this  technology  looks  very  promising 
both  as  a  seabird  deterrent  and  as  a  gear 
that  requires  less  handling  on  auto- 
liners.  This  kind  of  gear  is  being 
collaboratively  tested  on  longliners  in 
New  Zealand. 

A  NMFS  study  in  Hawaii  foimd  that 
blue-dyed  bait  and  weights  added  to 
baits  reduced  the  number  of  black- 
footed  albatross  gear  interactions  by 
approximately  90  percent.  In  addition,  a 
highly  successful  pilot  study  was 
recentiy  conducted  in  Hawaii  on  an 
underwater  chute-setting  device.  This 
study  included  the  Hawaii  Longline 
Association,  NMFS,  the  WPFMC,  and 
the  National  Audubon  Society,  Bird -Life 
International's  U.S.  partner.  It  found 
that  underwater  line-setting  effectively 
reduced  seabird  bycatch,  comparfed  to  a 
control  of  no  deterrents,  by  95-100 
percent.  '' 

In  2002,  NMFS  implemented 
permanent  seabird-specific  mitigation 
measures  (67  FR  34408,  May  2002) 
recommended  by  the  WPFMC  to  help 
reduce  seabird  interactions  in  the 
Hawaii-based  longline  fishery.  Along 
with  sea  turtle  conservation  measxires 
(67  FR  40232,  June  12,  2002),  including 
a  prohibition  on  shallow  setting  for  all 
Hawaii  longline  vessels  fishing  north  of 
the  equator,  the  seabird  mitigation 
measures  (i.e.,  use  of  thawed,  blue-dyed 
bait,  line  setting  machine  or  traditional 
basket-style  longline  gear,  and  strategic 
discard  of  offal)  north  of  23°  N.  lat., 
resulted  in  less  than  50  seabird 
interactions  observed  in  2002,  compared 
with  about  160  interactions  in  2001,  and 
nearly  250  interactions  in  2000.  The 
reduction  in  seabird  interactions 
occurred  while  NMFS  was  increasing 
observer  coverage  levels  in  the  Hawaii 
longline  fishery  from  10  percent  in  2000 
to  23  percent  in  2001,  and  to  little  more 
than  25  percent  in  2002. 

In  the  North  Pacific.  NMFS 
collaborated  with  Washington  Sea  Grant 
Program  for  the  2002  bycatch  avoidance 


workshops  for  conunercial  longliners  in 
Alaska  ports.  The  NPFMC  is  changing 
existing  regulations  for  seabird 
avoidance  measures  required  in  the 
groimdfish  and  halibut  hook-and-line 
fisheries  off  Alaska,  and  NMFS  is 
promoting  the  USFWS  free  streamer  line 
program  in  Alaska. 

Also,  in  2002  NMFS  added  seabird 
bycatch  issue  to  agendas  of  several 
bilateral  fisheries  meetings  to  highlight 
the  issue  and  promote  and  encourage 
implementation  of  FAO's  IPOA- 
Seabirds.  NMFS  has  placed  or 
supported  the  placement  of  seabird 
bycatch  on  the  agenda  of  the  meetings 
of  several  international  organizations 
(Asia  Pacific  Economic  Cooperation 
(APEC),  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR),  and  ICCAT). 
NMFS  has  also  formed  a  bycatch 
reduction  task  force  that  will  be  seeking 
ways  to  address  the  issue  of  seabird 
issues  in  the  international  arena. 

NMFS  is  also  working  to  implement 
Executive  Order  13186,  signed  by  the 
President  on  January  10.  2001  (66  FR 
3853),  on  the  responsibilities  of  Federal 
agencies  to  protect  migratory  birds 
under  the  Migratory  Bird  Treaty  Act  and 
other  laws.  NMFS,  in  cooperation  with 
USFWS,  is  drafting  a  Memorandum  of 
Understanding  to  identify  strategies  that 
promote  conservation  of  migratory  birds 
through  enhanced  collaboration 
between  NMFS  and  USFWS,  in      . 
coordination  with  state,  territorial, 
tribal,  and  loced  governments. 

=.  G.  International  Activities  to  Reduce 
Bycatch 

For  several  years  NMFS  has  been 
engaged  in  ongoing  activities,  on  a 
bilateral  basis  and  through  regional 
fisheries  management  organizations, 
seeking  international  bycatch 
assessment  and  bycatch  reduction. 
Annual  reports  to  Congress  assessing 
the  need  for  international  bycatch 
agreements  required  by  section  202(h)  of 
the  MSA  have  been  made  since  1996.  In 
addition,  an  International  Bycatch 
Reduction  Task  Force  has  been  created 
whose  activities  are  included  in  the 
most  recent  202(h)  report  to  Congress. 

1.  Activities  Pursuant  to  Sec.  202(h)  of 
the  MSA 

Section  202(h)(1)  of  the  MSA  directs 
the  Secretary  of  State,  in  cooperation 
with  NMFS,  to  seciue  international 
agreements  to  establish  standards  and 
measures  for  bycatch  reduction  that  are 
comparable  to  the  standards  and 
measures  applicable  to  U.S.  fishermen. 
Section  202(h)(3)  of  the  MSA  requires 
NMFS.  in  consultation  with  the 
Secretary  of  State,  to  submit  an  annual 


report  to  Congress  describing  actions 
taken  regarding  potential  international 
bycatch  agreements  pursuant  to  Section 
202(hKl)'oftheAct. 

NMFS  reviews  management  measures 
under  all  approved  and  implemented 
FMPs  that  address  fish  stocks  also 
harvested  by  foreign  fishermen  to 
identify  relevant  bycatch  standards  and 
measures.  In  the  report  covering  the 
period  September  2000-December  200l. 
NMFS  concluded,  and  the  Department 
of  State  concurred,  that  piusuing 
international  bycatch  agreements 
pursuant  to  Section  202(h)  of  the  MSA 
continued  to  be  necessary  and 
appropriate  to  address  sea  turtle  bycatch 
in  longline  fisheries  in  both  the  Atlantic 
and  Pacific  Oceans.  As  a  result,  an 
international  strategy,  referred  to  as  the 
Coiu-se  of  Action  to  Promote 
International  Agreements  that  Address 
the  Need  to  Reduce  Sea  Turtle  Bycatch 
in  Foreign  Longline  Fisheries,  was 
develojied  to  address  this  issue. 

2.  International  Bycatch  Reduction  Task 
Force 

In  January  2002,  NMFS  convened  an 
International  Bycatch  Reduction  Task 
Force  made  up  of  NMFS  and  U.S. 
Department  of  State  representatives.  A 
Plan  of  Action  was  subsequently 
developed  by  the  Task  Force  to:  (1) 
implement  the  strategy  to  promote 
international  agreements  that  reduce  sea 
tiulle  and  seabird  bycatch  in  foreign 
longline  fisheries;  and  (2)  promote  the 
implementation  of  the  Food  and 
Agriculture  Organization  (FAO) 
hitemational  Plan  of  Action  (IPOA)  for 
Reducing  Incidental  Catch  of  Seabirds 
in  Longline  Fisheries  and  the  FAO  IPOA 
for  the  Conservation  and  Management  of 
Sharks. 

The  Task  Force  Plan  of  Action 
outlines  steps  to  be  taken  in 
implementing  the  U.S.  strat^y  for 
international  bycatch  reduction.  These 
tasks  are  broken  up  into  two  cat^ories: 
international  sea  turtle  workshops,  and 
international  communications  relating 
to  sea  turtles,  sharks  <md  seabirds. 

a.  International  Sea  Turtle 
Workshops.  The  Task  Force  has  engaged 
in  a  niunber  of  activities  in  support  of 
international  sea  turtle  workshops 
diu-ing  2002.  A  steering  committee  has 
been  formed  to  guide  the  plaiming  and 
execution  of  a  NMFS-sponsored 
international  technical  workshop  on  sea 
turtle  bycatch  in  longline  fisheries 
during  February  2003.  This  workshop: 
examined  global  and  seasonal  fleet 
distributions  and  effort;  compared  gear 
different  configurations;  looked  at  target 
species;  compared  existing  regulatory 
regimes;  and  reviewed  on-going  bycatch 
reduction  research.  Diplomatic 
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communications  (demarches)  were  sent 
to  longlining  states  (and  Taiwan! 
announcing  the  workshop  and 
requesting  information  on  sea  turtle 
interactions  in  their  longline  fisheries. 
The  workshop  was  attended  by  197 
countries.  Additionally,  the  workshop 
and  other  sea  turtle  initiatives  have  been 
promoted  in  regional  fisheries 
management  and  bilateral  meetings. 

Scientific  activities  undertaken  in 
support  of  the  NMFS  sea  turtle 
workshop  include  an  October  2002, 
NMFS  staff  review  of  preliminary 
results  of  on-going  research  relating  to 
the  reduction  of  sea  turtle  bycatch  in 
longline  fisheries.  The  results  of  this  in- 
house  review  were  presented  during  sea 
turtle  discussions  in  November  2002  at 
the  Second  International  Fisher's  Forum 
to  Reduce  Bycatch  of  Sea  Turtles  and 
Seabirds  in  Longline  Fisheries.  This 
information  was  updated  as  necessary 
and  was  presented  at  the  February  2003 
NMFS  international  technical  workshop 
on  sea  turtle  bycatch  in  longline 
fisheries.  The  February  2003  workshop, 
held  in  Seattle,  WA,  included 
participants  representing  20  nations. 
The  purpose  of  convening  the  workshop 
was  to  share  information  on  global 
longline  fisheries  and  to  share  ideas  and 
information  on  experiments  and 
solutions  to  reduce  the  bycatch  of 
turtles  in  longline  fisheries  where 
interactions  occur. 

b.  International  Communications 
Relating  to  Sea  Turtles,  Sharks  and 
Seabirds.  The  United  States  has 
communicated  through  diplomatic 
channels  with  flag  states  with 
significant  longline  fleets  (and  Taiwan). 
As  noted  above,  a  demarche  relating  to 
sea  turtles  was  made  that  emphasized 
the  international  nature  of  the  sea  turtle 
bycatch  problem  in  longline  fisheries, 
described  steps  that  the  United  States  is 
taking  to  address  this  problem,  and 
requested  that  recipients  provide 
information  relative  to  sea  turtle  bycatch 
in  longline  fisheries.  The  demarche 
announced  the  date  and  location  of  the 
International  Longline  Sea  Turtle 
Bycatch  Technical  Workshop.  The 
United  States  will  also  make  similar 
demarches  to  Executive  Secretaries  (or 
equivalent)  of  regional  fisheries 
management  organizations  or 
arrangements  in  whose  area  of  operation 
longline  fishing  occurs  during  2002. 

Demarches  have  also  been  made  to 
flag  states  with  significant  longline 
fleets  (and  Taiwan)  that  requested 
information  on  the  status  of 
implementing  the  IPOAs  for  Seabirds 
and  Shcuks.  In  these  communications, 
the  United  States  encouraged: 
development  and  implementation  of 
National  Plans  of  Action  for  Seabirds,  to 


promote  the  reduction  of  incidental 
catch  of  seabirds  in  longline  fisheries 
where  it  occurs;  and  development  and 
implementation  of  National  Plans  of 
Actions  for  Sharks,  to  promote  the 
conservation  and  management  of  sharks 
and  call  attention  to  the  international 
issue  of  shark  finning.  Additionally,  the 
United  States  committed  to  provide 
information  on  topics  relating  to  these 
IPOAs,  including  information  that  may 
be  of  use  to  states  developing  a  National 
Plan  of  Action  (NPOA)  for  Seabirds  and 
an  NPOA  for  Sharks.  This 
communication  provided  an  overview 
of  the  U.S.  Shark  Finning  Prohibition 
Act. 

Ehuing  2002,  the  United  States  has 
used  current  and  new  regional  fishery 
management  organizations  (RFMOs)  and 
existing  bilateral  relationships  to  call 
attention  to  the  international  problems 
of  sea  tiulle  bycatch  and  incidental 
catch  of  seabirds  and  sharks  in  longline 
fisheries.  The  United  States  continues  to 
promote  international  cooperative 
efforts  to  collect  standardized 
information  on  the  incidence  of  sea 
tiutle  bycatch  in  longline  fisheries  and 
the  technical  workshop  has  been 
promoted  as  one  forum  to  receive  and 
consider  such  information. 

In  conclusion,  NMFS  has  made 
significant  progress  on  research  and 
management  measures  to  reduce 
bycatch  and  NMFS  is  committed  to 
further  expansion  of  these  activities. 

Agency  Decision 

After  carefully  considering  all  public 
comment,  the  Assistant  Administrator 
for  Fisheries  has  determined  that  the 
four-part  program  requested  by  the 
petition  does  not  lend  itself  to  specific 
rulemaking  at  this  time.  NMFS 
recognizes  that  the  agency  must 
continue  to  address  bycatch  in  many 
domestic  and  international  fisheries; 
however,  given  the  vast  array  of 
characteristics  among  individual 
fisheries  (including  gear  usage,  fishing 
conditions,  and  other  factors)  and 
ongoing  initiatives,  we  do  not  believe 
that  global/national  rulemaking  as 
requested  by  Oceana  is  appropriate. 
Instead,  NMFS  believes  in  a  regional 
approach  working  through  the  existing 
regulatory  processes  of  the  appropriate 
legal  authority.  NMFS  will  continue 
working  with  RFMCs.  RFMOs.  states, 
and  other  partners  and  constituents  to 
address  bycatch  and  will  renew  and 
revise,  as  explained  below,  the  agency's 
strategy  to  combat  bycatch  both 
domestically  and  worldwide.  Actions 
not  subject  to  the  MSA  RFMC  process 
will  be  carried  out  directly  by  NMFS. 

NMFS  believes  that  appropriate 
avenues  exist  for  fisheries  rulemaking  to 


address  bycatch  through  the  ' 
deliberative,  public  RFMC  or  Atlantic 
Highly  Migratory  Species  Division 
process  under  the  MSA,  the  ASMFC  and 
the  ACFCMA,  the  Take  Reduction 
Teams  under  the  MMPA.  the  ESA,  and 
in  support  of  the  MBTA.  NMFS  believes 
that  these  processes  and  authorities 
should  continue  to  be  used  to  address 
specific  bycatch  problems  rather  than 
the  petition  process  for  comprehensive 
rulemaking.  In  addition,  there  is  much 
that  we  have  been  doing  and  plan  to  do 
to  address  bycatch  that  is  outside  the 
purview  of  regulatory  action,  e.g., 
research  for  bycatch  mitigation 
technology,  international  efforts,  and 
voluntary  use  of  observers. 

MMFS  National  Bycatch  Strategy 

NMFS  published  a  comprehensive 
national  bycatch  plan  in  1998  entitled 
Managing  the  Nation 's  Bycatch.  This 
plan  defines  bycatch  as  "Discarded 
catch  of  any  living  marine  resource  plus 
retained  incidental  catch  and     , 
unobserved  mortality  due  to  a  direct 
encoimter  with  fishing  gear."  It  is  more 
inclusive  than  the  definition  of  bycatch 
in  the  MSA  because:  (1)  the  plan's 
definition  includes  living  marine 
resources  other  than  "fish"  as  defined  in 
the  MSA  (i.e.,  the  plan's  definition 
includes  marine  mammals  and 
seabirds);  (2)  the  plan's  definition 
includes  retained  catch  of  non-target 
species,  the  MSA  does  not;  and  (3)  the 
plan's  definition  includes  fishing 
mortality  of  living  marine  resources  that 
are  not  captured,  but  die  after  a  direct 
encounter  with  fishing  gear,  the  MSA 
does  not.  The  plan's  definition  is  also 
more  inclusive  than  the  definition  of 
bycatch  as  used  in  the  petition  which 
refers  to  "the  incidental  catch  of  birds, 
manunals,  turtles,  and  fish."  It  is  also 
important  to  note  that  the  plan 
addresses  bycatch  as  occurring  in 
recreational  and  subsistence  fisheries  as 
well  as  commercial  fishing  operations. 

The  1998  plan  was  developed  over  an 
18-month  period  by  a  planning  team 
composed  of  fisheries  managers  and     , 
scientists  from  all  of  NMFS' 
administrative  regions.  The  public 
participated  in  the  development  of  this 
plan;  NMFS  carefully  considered 
comments  from  36  organizations  or 
individuals  in  response  to  a  March  1997 
notice  of  availability  published  in  the 
Federal  Register.  Seven  national 
objectives  are  listed  in  the  plan  as 
supporting  achievement  of  NMFS' 
national  bycatch  goal  (i.e,  "to 
implement  conservation  and 
memagement  measures  for  living  marine 
resources  that  will  minimize,  to  the 
extent  practicable,  bycatch  and  the 
mortality  of  bycatch  that  cannot  be 


avoided"),  and  these  seven  objectives 
are  broken  down  into  22  individual 
strategies  consisting  of  69  individual, 
substantive  components.  The  plan  also 
listed  a  series  of  regional 
recommendations.  NMFS  has 
imdertaken  many  activities  in  support 
of  these  objectives  and  strategies,  and 
continues  to  build  on  progress  already 
made. 

NMFS  has  determined,  due  to  the 
continuing  challenge  of  meeting  the 
NMFS  national  bycatch  goal,  that  we 
will  undertake  a  comprehensive  review 
of  agency  progress  toward  meeting  the 
national  bycatch  goal,  its  supporting 
objectives  and  strategies,  and  the 
regional  recommendations.  This  review 
will  be  part  of  the  National  Bycatch 
Strategy,  which  is  comprised  of  the 
following  six  components: 

1.  Assess  progress  toward  meeting  the 
national  bycatch  goal,  its  supporting 
objectives  and  strategies,  and  regional 
recommendations  (as  set  forth  in 
Managing  the  Nation's  Bycatch),  which 
includes  meeting  the  bycatch  reduction 
requirements  of  relevant  statutes, 
including  national  standard  9  of  the 
MSA,  Section  118  of  the  MMPA,  and  ■ 
the  take  prohibitions  of  the  ESA. 

2.  Develop  a  national  approach  to  a 
standardized  bycatch  reporting 
methodology. 

3.  Implement  the  national  bycatch 
goal  through  regional  implementation 
plans. 

4.  Undertake  education  and  outreach 
involving  cooperative  eifo^s,  at  the 
regional  level  (and  other  levels  as 
appropriate),  by  fishery  managers, 
scientists,  fishermen,  and  other 
stakeholders  to  develop  effective  and 
efficient  methods  for  reducing  bycatch. 

5.  Utilize  existing  partnerships  and 
develop  new  international  approaches 
to  reducing  bycatch  of  living  marine 
resources  including  fish  stocks,  sea 
tiulles,  marine  mammals,  and  migratory 
birds,  where  appropriate. 

6.  Identify  new  funding  requirements 
to  effectively  support  the  NMFS 
National  Bycatch  Strategy  on  an  ongoing 

basis. 

The  first  component  of  the  National 
Bycatch  Strategy  will  involve  a 
headquarters-based  team,  along  with  an 
Atlantic  HMS  team  and  regional  teams 
consisting  of  representatives  from 
NMFS  regional  offices  and  science 
centers,  in  consultation  with  RFTvICs, 
and  will  result  in  the  preparation  of 
"regional  report  cards"  by  July  2003:  (1) 
documenting  progress  toward  meeting 
the  national  goal,  objectives,  strategies, 
and  regional  recommendations;  (2) 
suggesting  ways  to  enhance  compliance 
with  existing  bycatch  mandates  imder 
the  MSA  (e.g.,  national  standard  9)  and 


Section  118  of  the  MMPA;  (3)  suggesting 
ways  to  enhance  compliance  with  the 
take  prohibitions  of  the  ESA  and  to 
reduce  takes  of  migratory  birds;  (4) 
recommending  ways  to  strengthen  the 
national  bycatch  goal,  objectives, 
strategies,  and  regional 
recommendations  to  ensure  adequate 
consideration  of  protected  species  and 
address  any  deficiencies  that  are 
identified;  (5)  Usting  related  bycatch 
management  gaps  by  priority  of  funding 
needs;  and  (6)  recommending  updates  to 
the  goal,  objectives,  strategies,  and 
regional  recommendations  of  the  1998 
report,  as  appropriate. 

The  second  component  of  the 
National  Bycatch  Strategy  will  be  the 
development  of  a  national  approach  to 
standardized  bycatch  reporting 
methodology  for  all  U.S.  commercial 
and  recreational  fisheries.  The  MSA 
currently  requires  that  this  be  specified 
on  a  fishery-by-fishery  basis,  but  fishery 
interactions  and  the  deployment  of 
observers  and  other  data  collection 
systems  across  fisheries  indicate  the 
need  for  a  coordinated  approach.  A 
national  in-house  working  group  will  be 
convened  to  evaluate  the  current 
methodologies  for  estimating  bycatch, 
review  the  current  use  of  self-reporting 
to  estimate  discards,  evaluate  the 
potential  for  estimating  discards  by 
inferences  drawn  from  fishery 
independent  surveys,  recommend  a 
statistical  design  for  observer  programs 
to  cover  all  U.S.  fisheries,  recommend 
standards  of  precision  to  be  achieved  for 
discard  estimates,  and  recommend 
observer  sample  sizes  and  associated 
costs  for  all  U.S.  fisheries.  The  working 
group  will  submit  a  final  report  to  the 
Assistant  Adniinistrator  for  Fisheries  by 
June  2003. 

The  third  component  of  the  National 
Bycatch  Strategy,  based  on  the 
assessment  from  the  first  and  second 
components,  will  be  the  production  by 
regional  teams  of  regional  and  Atlantic 
HMS  implementation  plans  and 
timelines  that  are  developed  in  concert 
with  national  policy  and  guidance  on 
bycatch.  These  plans  should  reflect  any 
updating  of  the  goal,  objectives,  and 
strategies  of  the  1998  report.  The  timing 
of  the  actual  implementation  of  these 
plans  will  vary,  depending  on 
ndemaking  schedules  as  well  as 
resources,  but  will  all  be  submitted  to 
the  Assistant  Administrator  for 
Fisheries  by  September  2003.  The  plans 
•  will  include  criteria  for  identifying 
"vulnerability"  of  discard  species  to 
adverse  impacts;  application  of  those  • 
criteria  to  identify  the  most  serious 
discard  problems;  identification  and 
evaluation  of  alternatives  for  reducing 
the  adverse  impacts  of  discards   r 


(including  at  least  the  reduction  or 
elimination  of  overfishing  target  species, 
modification  of  fishing  gear  and/or 
fishing  practices,  time  and/or  area 
restrictions  on  fishing,  and  factors  that 
determine  the  likelihood  of  success 
using  each  of  the  alternatives);  and 
strategies  for  solving  the  problems  that 
have  been  identified. 

The  fourth  component  of  the  National 
Bycatch  Strategy  will  result,  by 
September  2003,  in  the  creation  of  a 
plan  for  expanding  education  and 
outreach  activities  involving  the 
establishment  of,  coordination,  and 
communications  among  regional 
working  groups  that  specialize  in 
fishery-specific  bycatch  issues.  These 
regional  groups  may  ultimately  include 
regional  marine  advisory  officers  and 
others  who  work  closely  with 
fishermen.  The  purpose  of  these  groups 
will  be  to  formulate  fishery-specific, 
effective,  and  efficient  methods  for 
cooperatively  reducing  bycatch.  These 
methods  could  include  incentive 
programs  and/or  other  programs  to 
eocourage  fishermen  to  reduce  bycatch 
and  assist  in  providing  accurate 
estimates  of  bycatch.  Incentives  might 
include  allocations  of  fish  or  extended 
fishing  times  to  fishermen  who 
voluntarily  use  specialized  gear  and 

'  fishing  tactics  to  successfully  reduce 
bycatch.  Education  and  outreach  will  be 
an  element  of  every  regional  plan 
developed  in  the  third  component.  This 
effort  will  include  sponsorship  of 
symposia  (including  a  major 
international  bycatch  symposium  at  the 
American  Fishery  Society's  2003  annual 
meeting),  workshops,  and  other  bycatch 
education  and  outreach  activities.  In 
addition,  this  effort  will  include 
updating  and  enhancing  the  dedicated 

*  NMFS  bycatch  website  {http:// 
www.timfs.noaa.gov/bycatch.htm)  on  a 

regular  basis. 

The  fifth  component  of  the  National 
Bycatch  Strategy  will  address 
international  approaches  to  reduce 
bycatch  of  living  marine  resoxirces, 
including  fish  stocks,  sea  turtles,  marine 
mammals,  and  migratory  birds 
extending  beyond  U.S.  waters.  Existing 
international  agreements  will  be 
examined  for  potential  broadening  and 
for  progress  in  implementation.  RFMOs 
and  other  fora  will  also  be  examined  for 
effectiveness  in  resolving  regional 
bycatch  problems  and  as  alternative  fora 
for  yielding  more  expedient  results. 
NMFS  will  continue  to  report  to 
Congress  annually  with  an  assessment 
of  the  need  for  international  bycatch 
agreements,  as  required  by  section 
202(h)  of  the  MSA.  Continuing  activities 
will  include  seeking  bycatch  assessment 
and  reduction  on  a  bilateral  basis  and 
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through  regional  Tisheries  management 
organizations. 

The  sixth  component  of  the  National 
Bycatch  Strategy  directs  NMFS 
headquarters  staff  to  use  gaps  and 
funding  needs  identified  by  the  Atlantic 
HMS  team  and  regional  teams  as  part  of 
the  first  component  of  the  National 
Bycatch  Strategy,  to  use  observer  costs 
estimated  by  the  national  working  group 
under  the  second  component  of  the 
National  Bycatch  Strategy,  as  well  as 
other  sources,  to  identify  new  agency 
funding  requirements  and  make 
recommendations  to  modify  NMFS's 
comprehensive  5-year  plan  "NOAA 
Fisheries'  Requirements  for  Improved 
and  Integrated  Conservation  of 


Fisheries.  Protected  Resources,  and 
Habitat  {Requirements  Plan)."  As  this 
National  Bycatch  Strategy  matiues  into 
a  more  robust  strategy  over  coming 
months  and  years,  funding  needs  and 
priorities  will  be  revisited.  The 
attainment  of  adequate  funding  is 
essential  to  the  success  of  the  National 
Bycatch  Strategy. 

NMFS  will  continue  to  build  upon  its 
accomplishments  and  accelerate  its 
efforts  in  ensuring  that  renewed  and 
revised  objectives  and  strategies,  as  well 
as  regional  recommendations,  from  the 
1998  Managing  the  Nation's  Bycatch. 
the  foundation  for  its  National  Bycatch 
Strategy,  are  fully  implemented.  We 
discussed  the  petition  and  NMFS' 


efforts  on  bycatch  at  the  January  2003 
meetings  of  the  Marine  Fisheries 
Advisory  Committee  and  the  RFMC 
Chairs.  NMFS  will  discuss  our  national 
strategy  with  these  and  other  fisheries 
groups  and  non-government 
organizations  and  report  progress  on 
bycatch  activities  at  periodic  meetings 
and  through  the  NMFS  bycatch  website 
(http://www.ninfs.noaa.gov/ 
bycatch.htm). 

Dated:  March  3.  2003-. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fistteries  Service. 

(FR  Doc.  03-5638  Filed  3-6-03;  1:51  pm] 
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DEPARTMENT  Of  AGRICULTURE 

Food  and  Nutrttion  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— Form  FNS-380-1, 
Food  Stamp  Program  Quality  Control 
Review  Schedule 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice.  

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995.  this  notice 
invites  the  general  public  and  other 
public  agencies  to  comment  on 
proposed  information  collection  of 
Form  FNS-380-1,  Food  Stamp  Program 
Quality  Control  Review  Schedule.  The 
proposed  collection  is  an  extension  of    . 
collection  currently  approved  under 
OMB  No.  0584-0299. 
DATES:  Written  conmients  must  be 
submitted  on  or  before  May  12,  2003. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Dan  Wilusz,  Branch  Chief, 
Quality  Control  Branch,  Room' 822. 
Program  and  Accountability  Division, 
Food  and  Nutrition  Service,  U.  S. 
Department  of  Agricultiue.  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  You  may  FAX  comments  to  us  at 
(703)  305-0928.  You  may  also 
download  an  electronic  version  of  this 
notice  at  http://www.fns.usda.gov/fsp/ 
rules/ReguIations/default.htm  and 
comment  via  the  Internet  at  the  same 

address. 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
included  in  the  request  for  OMB's 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
form  and  instruction  should  be  directed 
to  Dan  Wilusz  at  (703)  305-2474. 

SUPPLEMENTARY  INFORMATION: 

Title:  Quality  Control  Review 
Schedule,  Form  FNS-380-1. 

OMB  Number:  0584-0299. 

Expiration  Date:  October  30,  2003. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  The  Form  FNS-380-1,  Food 
Stamp  Program  Quality  Control  Review 
Schedule,  collects  quality  control  (QC) 
and  household  characteristics  data.  The 
information  needed  to  complete  this 
form  is  obtained  from  the  Food  Stamp 
,  case  record  and  State  quality  control 
findings.  The  information  is  used  to 
monitor  and  reduce  errors,  develop 
policy  strategies,  and  analyze  household 
characteristic  data. 

Affected  Public:  Individuals  or 
households  and  State  or  local 
governments. 

Estimated  Number  of  Respondents:  53 
State  agencies. 

Estimated  Total  Number  of  Responses 
Per  Year:  54.703. 

Estimated  Hours  Per  Response:  1.05. 

Total  Annual  Reporting  Burden: 
57.438. 

Estimated  Number  of  Annual  Records 
to  Keeg:  54,703. 

Estimated  Hours  Per  Record:  0.0236. 

Total  Annual  Record  Keeping  Burden: 
1.291. 

Total  Annual  Reporting  and  Record 
Keeping  Burden:  58,729. 

Dated:  March  4,  2003. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  03-5654  Filed  3-10-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  Coimfy  Resource 
Advisory  Committee  will  be  meeting  to 
discuss  projects  for  2003.  Agenda  topics 
will  include  cooperative  project  ideas 
and  a  public  forum  (question  and 
answer  session).  The  meeting  is  being 
held  pursuant  to  the  authorities  in  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463)  ^d  \mder  the  Secure 
Rural  Schools  and  Community'  self- 
Determination  Act  of  2000  (Public  Law 
106-393).  The  meeting  is  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
March  25,  2003,  6:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ravalli  County  administration 
Building,  215  S.  4th  Street,  Hamilton, 
Montana.  Send  vmtten  comments  to 
Jeanne  Higgins.  District  Ranger, 
Stevensville  Ranger  District.  88  Main 
Street.  Stevensville.  MT  59870.  by 
facsimile  (406)  777-7423,  or       . 
electronically  to  jmhiggins@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Higgins,  Stevensville  District 
Ranger  and  Designated  Federal  Officer, 
Phone:  (406)  777-5461. 
SUPPLEMENTARY  INFORMATION: 

Dated:  March  5,  2003. 
Lesley  W.  Tliompsoii, 
Deputy  Forest  Supervisor. 
(FR  Doc.  03-5693  Filed  3-10-03;  8:45  am) 
BILUNG  CODE  3410-M 


DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-351-806] 

Silicon  Metal  From  Brazil:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  11.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maisha  Cryor  at  (202)  482-5831  or 
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Thomas  Futtner  at  (202)  482-3814. 
Group  II,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW.,  Washington.  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order  for  which  a  review  is  requested 
and  a  final  determination  within  120 
days  after  the  date  on  which  the 
preliminary  determination  is  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
peribds.  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  e5ttend  the 
time  limit  for  the  preliminary 
determination  to  a  maximum  of  365 
days  after  the  last  day  of  the  anniversary 
month. 

Background 

On  August  27.  2002.  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  Silicon 
Metal  from  Brazil,  covering  the  period 
July  1,  2001  through  June  30.  2002.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  67  FR  55000.  55001  (August  27. 
2002).  The  preliminary  results  are 
currently  due  no  later  than  April  2, 
2003. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  July  22.  2003.  See  Decision 
Memorandum  from  Holly  A.  Kuga. 
Senior  Office  Director,  to  Bernard  T. 
Carreau.  Deputy  Assistant  Secretary, 
dated  concurrently  with  this  notice, 
which  is  on  file  in  the  Central  Records 
Unit.  Ropm  B-099  of  the  main 
Commerce  building.  We  intend  to  issue 
the  final  results  no  later  than  120  days 
after  the  publication  of  the  preliminary 
results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 


Dated:  March  4.  2003. 
Holly  A.  Kuga. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  II. 
[FR  Doc.  01-5776  Filed  3-10-03;  8:45  am] 
MJJNOCOM  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-423-808.  A-1 22-830.  A-475-622,  A-680- 
831.  A-791-805.  A-58a-8301 

Notice  of  Amended  Antidumping  Duty 
Orders;  Certain  Stainless  Steel  Plate  in 
Colls  From  Belgium,  Canada,  Italy,  tt>e 
Republic  of  Korea,  South  Africa,  and 
Taiwan 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  amended  antidumping 
duty  orders. 

EFFECTIVE  DATE:  March  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  at  (202)  482-3434  or 
Robert  James  at  (202)  482-0649. 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

Baclcground 

On  May  21.  1999,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  orders  on  certain 
stainless  steel  plate  in  coils  (stainless 
steel  plate)  from  Belgium,  Canada.  Italy, 
the  Republic  of  Korea.  South  Africa,  and 
Taiwan.  See  Antidumping  Duty  Orders; 
Certain  Stainless  Steel  Plate  in  Coils 
from  Belgium,  Canada,  Italy,  the 
Republic  of  Koreti,  South  Africa,  and 
Taiwan,  64  FR  27756  (May  21.  1999) 
[Antidumping  Duty  Orders). 

Respondents  appealed  the  affirmative 
material  injury  findings  of  the 
International  Trade  Commission  (the 
Commission)  with  respect  to  hot-rolled 
stainless  steel  plate.  The  Court  of 
International  Trade  (the  Court)  affirmed 
those  findings  in  Acciai  Speciali  Temi 
V.  United  States,  118  F.  Supp.  2d  Ji298 
(CIT  2000). 

The  Commission's  negative  material 
injury  determinatiod  with  respect  to 
cold-rolled  stainless  steel  plate  was  the 
subject  of  a  separate  appeal.  The  Court 
upheld  the  Commission's  determination 
in  Allegheny  Ludlum  Corp.  v.  United 
States,  116  F.  Supp  2d  1276  (CIT  2000). 
However,  on  a  subsequent  appeal  to  the 
Court  of  Appeals  for  the  Federal  Circuit, 
the  Federal  Circuit  vacated  the  Court's 


decision  and  remanded  for  proceedings 
not  inconsistent  with  its  decision. 

On  remand  the  Commission  reversed 
its  original  negative  injury  findings  with 
respect  to  cold-rolled  stainless  steel 
plate  and  "determined  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  of  certain 
stainless  steel  plate  from  Belgium. 
Canada.  Italy,  Korea.  South  Africa^and 
Taiwan  *   *   *"  Certain  Stainless  Steel 
Plate  From  Belgium,  Canada,  Italy, 
Korea,  South  Africa,  and  Taiwan;  Notice 
of  Final  Court  Decision  Affirming 
Remand  Determinations,  68  FR  8925 
(February  26.  2003).  On  December  12, 
2002.  the  Court  affirmed  the  remand 
redetermination  as  "being  in  accordance 
with  the  Court's  remand  order."  Id.  at 
8926.  The  result  of  this  decision  is  to 
include  both  hot-rolled  and  cold-rolled 
stainless  steel  plate  in  coils  within  the 
scope  of  these  orders. 

As  there  was  no  timely  appeal  of  the 
Court's  order  to  the  Federal  Circuit,  the 
judicial  proceedings  have  ended. 
Therefore,  we  are  amending  the  scope  of 
the  antidumping  duty  orders  to  remove 
the  original  language  which  excluded 
colt  -rolled  stainless  steel  plate  in  coils, 
in  accordance  with  the  Court's  final 
decision.  See  Antidumping  Duty 
Orders.  This  amendment  did  not  require 
any  changes  in  the  HTS  subheadings 
listed  below  in  the  "Scope  of  the 
Orders"  section. 

Scope  of  the  Orders 

The  product  covered  by  these  orders 
is  certain  stainless  steel  plate  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight.  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products.  254  mm  or  over  in 
width  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  plate 
may  also  be  further  processed  (e.g., 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 
Excluded  from  the  scope  of  these  orders 
are  the  following:  (1)  Plate  not  in  coils, 
(2)  plate  that  is  not  ann^ed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (3)  sheet  and  strip, 
and  (4)  flat  bars. 

The  merchandise  subject  to  this 
review  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219.11.00.30.  7219.11.00.60. 
7219.12.00.05.  7219.12.00.20. 
7219.12.00.25,  7219.12.00.50, 
7219.12.00.55,  7219.12.00.65. 
7219.12.00.70.  7219.12.00.80. 


7219.31.00.10.  7219.90.00.10. 
7219.90.00.20,  7219.90.00.25. 
7219.90.00.60,  7219.90.00.80, 
7220.11.00.00.  7220.20.10.10. 
7220.20.10.15.  7220.20.10.60, 
7220.20.10.80,  7220.20.60.05. 
7220.20.60.10.  7220.20;60.15,      ^ 
7220.20.60.60,  7220.20.60.80. 
7220.90.00.10,  7220.90.00.15. 
7220.90.00.60.  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  vmtten  description  of  the 
merchandise  subject  to  these  orders  is 
dispositive. 

Amended  Antidumping  Duty  Orders 
and  Suspension  of  Liquidation 

In  accordance  with  section  736(a)(1) 
of  the  Tariff  Act.  the  Department  will 
direct  Customs  officers  to  assess,  upon 
further  advice  by  the  Department, 
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antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price 
(or  constructed  export  price)  of  the 
merchandise  for  all  relevant  entries  of 
stainless  steel  plate  in  coils,  as 
described  in  the  "Scope  of  the  Orders" 
section  above,  from  Belgium.  Canada. 
Italy,  Korea.  South  Africa  and  Taiwan. 
These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
stainless  steel  plate  in  coils,  other  than 
cold-rolled  stainless  steel  plate  in  coils, 
from  Belgiiun,  Canada.  Italy.  Korea. 
South  Africa  and  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  November  4, 
1998,  the  date  on  which  the  Department 
published  its  notices  of  preliminary 
determination  in  the  Federal  Register  . 
(63  FR  59524  through  59544). 


Furthermore,  effective  the  date  of 
publication  of  this  notice,  we  will 
instruct  the  Customs  service  to  require 
cash  deposits  on  all  entries  of  cold-     " 
rolled  stainless  steel  plate  in  coils,  as 
well  as  other  stainless  steel  plate  in 
coils  subject  to  these  orders,  in 
accordance  with  the  Court's  December 
12. ,2002  opinion  in  Allegheny  Ludlum 
V.  United  States. 

For  imreviewed  producers,  and  for 
"All  Others,"  the  applicable  weighted-, 
average  margins  are  those  established  in 
the  original  final  determinations.  For 
those  producers  that  have  been 
reviewed  the  applicable  weighted- 
average  margins  are  those  established  in 
the  investigation  or  the  most  recently 
completed  final  results  of  an 
antidumping  administrative  review,  as 
noted  below: 


Producer/manufacturer/exporter 


Belgium: 

ALZ.  N.V  ■ 

AilOttiers .". 

Canada: 

Atlas  Stainless  Steel  (Sammi  Atlas) .: , 

All  Others 

Italy: 

ThyssenKrupp  Acciai  Speciali  Temi  SpA  (TKAST) 

AllOttiers 

Republic  of  Korea: 

Pohang  Iron  &  Steel  Co.,  Ltd 

AllOttiers 

South  Africa: 

Columbus  Stainless , 

All  Others 

Xsiwdn* 

Yieh  United  Steel  Corporation  (YUSCO)  

YUSCO/Ta  Chen 

All  Others .- 


Cash  deposit  rate 


3.84%  (67  FR  64352) 
9.86%  ■ 

15.35% 
11.10% 

0.00%  (67  FR  63618) 
39.69% 

1.19%  (66  FR  64017) 
6.08% 

37.77%' 
77%1' 

8.02%  (67  FR  40914) 

10.20% 
7.39% 


1 1n  accordance  with  section  772(c)(1)(C)  of  the  Tariff  Act  the  cash  deposit  rate  for  South  Africa  has  been  reduc^  by  3.86  percent  to  aa»ont 
in  accordance  wrtn  secnon  ' '^«;j^^^^,°j^^j„,e^ailing  duty  investig^^on  {See  Final  Affirmative  Countervailing  Duty  Mermjnaton:  Stainless 

Africa  63  FR  15553.  March  31.  1999),  Antidumping  Duty  Orders,  and  Memorandum  to  Bernard  Can^au,    Mirv 
m  the  Final  Detennination  of  the  Countervailing  Duty  Investigation  of  Certain  Stainless  Steel  Wire  Rod  [sic]  from 


Customs  officers  must  require,  at  the 
same  time  as  importers  woiild  normally 
deposit  estimated  duties  on  this 
merchandise,  cash  deposits  equal  to  the 
rates  presently  in  effect.  This  notice 
constitutes  the  amended  antidumping 
duty  orders  with  respect  to  certain 
stainless  steel  plate  in  coils  from 
Belgium,  Canada,  Italy.  Korea.  South 
Africa  and  Taiwan.  Interested  parties 
may  contact  the  Department's  Central 
Records  Unit,  room  B-099  of  the  main 
Commerce  building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

These  amended  orders  are  published 
in  accordance  with  section  736(a)  of  the 
Tariff  Act  of  1930,  as  amended. 


Dated:  March  5.  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-5891  Filed  3-10-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

* 

[A-475-«24] 

Stainless  Steel  Sheet  ahd  Strip  in  Coils 
from  Italy:  Notice  of  Amended  Final 
Results  of  Antidumping  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Amended  final  residts  of 
antidumping  administrative  review  of 
stainless  steel  sheet  and  strip  in  coils 
from  Italy.  

EFFECTIVE  DATE:  March  11.  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey  or  Robert  Boiling, 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  telephone: 
202-482-1102,  or  202-482-3434. 
respectively. 

Amendment  of  Final  Results 

On  February  10,  2003.  the  U.S. 
Department  of  Commerce 
("Department")  published  in  the 
Federal  Register  the  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  ("SSSS") 
from  Italy.  See  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  Italy:  Final  Results  of 
Antidumping  Administrative  Review,  68 
FR  6719  (February  10.  2003)  {'Final 
Results"). 

On  February  10,  2003,  respondent 
ThyssenKrupp  Acciai  Speciali  Temi 
S.p.A  ("TKAST")  and  ThyssenKrupp 
AST  USA.  Inc.  ("TKASTUSA")  filed 
ministerial  error  allegations,  pursuant  to 
19  CFR  351.224(c)(2).  On  February  11, 
2003,  petitioners  timely  filed  rebuttal 
comments  on  the  alleged  ministerial 
errors. 

As  a  result  of  our  analysis  of 
respondent's  allegations,  we  are 
amending  the  Final  Results  in  the 
antidumping  review  of  SSSS  from  Italy. 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a,  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled, - 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this 
review  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  at  subheadings. 
7219.13.0031,  7219.13.0051. 
7219.13.0071.7219.1300.81.' 
7219.14.0030.  7219.14.0065. 
7219.14.0090.  7219.32.0005, 


■  Due  to  changes  to  the  HTS  numbers  in  2001. 
7219.13.0030,  7219.13.0050.  7219.13.0070.  and 
7219.13.0080  are  now  7219.13.0031.  7219.13.0051, 
7219.13.0071.  and  7219.13.0081.  respectively. 


7219.32.0020.  7219.32.0025. 
7219.32.0035.  7219.32.0036. 
7219.32.0038.  7219.32.0042. 
7219.32.0044.  7219.33.0005. 
7219.33.0020,  7219.33.0025, 
7219.33.0035.  7219.33.0036, 
7219.33.0038,  7219.33.0042, 
7219.33.0044,  7219.34.0005, 
7219.34.0020,  7219.34.0025, 
7219.34.0030,  7219.34.0035, 
7219.35.0005,  7219.35.0015, 
7219.35.0030,  7219.35.0035, 
7219.90.0010,  7219.90.0020, 
7219.90.0025,  7219.90.0060,  " 
7219.90'0080,  7220.12.1000, 
7220.12.5000,  7220.20.1010, 
7220.20.1015,  7220.20.1060, 
7220.20.1080.  7220.20.6005, 
7220.20.6010,  7220.20.6015, 
7220.20.6060,  7220.20.6080, 
7220.20.7005,  7220.20.7010, 
7220.20.7015.  7220.20.7060. 
7220.20.7080.  7220.20.8000. 
7220.20.9030.  7220.20.9060. 
7220.90.0010.  7220.90.0015, 
7220.90.0060,  and  7220.90.0080. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
review  is  dispositive. 

Excluded  from  the  scope  of  this 
review  are  the  following:  (1)  Sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more).  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTS,  "Additional  U.S. 
Note"  1(d). 

Flapper  valve  steel  is  also  excluded 
from  the  scope  of  this  review.  This 
product  is  defined  as  stainless  steel  strip 
in  coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel  also  contains,  by 
weight,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 


valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight.  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9.000  and 
12.000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."  ^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  This  product  is  defined  as  a 
non-magnetic  stainless  steel 


^  "Amokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
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manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  imder  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1 700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25:4 
mm.  This  product  is  most  commonly 
used  in'the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."" 

Also  excluded  are  three  specialty 
stainless  steels  typically  used  in  certain 
industrial  blades  and  surgical  and 
medical  instruments.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives). ^  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."«*  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 


'  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 

*  "Durphynox  1 7"  is  a  trademark  of  Imphy,  S.A. 

'  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

»"GIN4  Mo"  is  the  proprietary  grade  of  Hitachi 
Metals  America.  Ltd. 


AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  ^  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GINO."** 

Ministerial  Errors 

A  ministerial  error  is  defined  in 
§351.224(1)  of  our  regulations  as  "an 
error  in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial."  (19  CFR  351.224(f)) 
Section  351.224(e)  of  our  regulations 
provides  that  we  "will  analyze  any 
comments  received  and,  if  appropriate 
*   *   *  correct  any  ministerial  error  by 
amending  the  final  results*   *  *  ."  (19 
CFR  351.224(f))  After  reviewing 
interested  parties'  allegations  we  have 
determined,  in  accordance  with  19  CFR 
351.224,  that  the  Final  Results  includes 
a  ministerial  error  discussed  below. 

Comment  1 :  Entered  Value 

Respondent  alleges  that  the 
Department  reported  an  incorrect  total 
value  on  page  one  of  its  Analysis  for  the 
Final  Results  of  the  Antidumping  Duty 
Administrative  Review  of  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  Italy— 
ThyssenKrupp  Acciai  Speciali  Temi 
S.p.A  ("TKAST")  ("Final  Analysis 
Memorandum")  dated  February  3,  2003. 
■  Respondent  argues  that  the  Department 
should  have  reported  the  sum  of  the 
values  which  appear  on  the  page  titled 
"Importer  Specific  Assessment  Rates" 
in  the  Final  Margin  Program.  See  Final 
Margin  Program  at  page  42. 

Petitioners  argue  that  the  Department 
reported  the  correct  value  in  the  Final 


''  "GIN5"  is  the  proprietar>-  grade  of  Hitachi 
Metals  America.  Ltd. 

»  "GIN6"  is  the  proprietary  grade  of  Hitachi 
Metals  America,  Ud. 


Analysis  Memorandum.  Petitioners 
maintain  that  the  amount  reported  by 
the  Department  in  the  Final  Analysis 
Memorandum  reflects  the  total  value  of 
^  all  of  TKAST's  U.S.  sales  of  the  subject 
merchandise  based  on  the  net  U.S. 
prices  as  calculated  in  the  margin 
program.  Petitioners  contend  that  the 
sum  of  the  reported  values  does  not 
reflect  net  U.S.  prices  or  the  dumping 
margins  that  were  calculated  by  the 
Department. 

Department's  Position:  We  agree  with 
petitioners.  The  value  reported  in  the 
Department's  Final  Analysis 
Memorandum  is  the  total  net  value  of 
U.S.  sales  and  is  the  basis  for  the 
Department's  calculation  of  the 
weighted-average  dumping  margin  for     ' 
all  of  TKAST's  U.S.  sales,  ft  is  the 
Department's  practice  to  report  the  net 
value  of  all  of  respondent's  U.S.  sales  in 
our  analysis  memorandum.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Italy:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  67  FR  1715  Qanuary  14,  2002) 
and  Analysis  for  the  final  results  in  the 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  Italy— 
Acciai  Speciali  Temi  ("AST")  from 
Carrie  Blozy  to  the  File  for  the  first 
administrative  review  covering  the 
period  January  1.  1999  through  June  30, 
2000.  Therefore,  we  will  not  amend  the 
total  value  amount  reported  in  the  Final 
Analysis  Memorandum. 

Comment  2:  Indirect  Selling  Expenses 
incurred  by  Ken-Mac  Metals,  Inc.  V'Ken- 
Mac") 

TKAST  alleges  that  the  Department 
mistakenly  applied  the  revised  indirect 
selling  expenses  associated  with  sales 
through  Ken-Mac  to  all  U.S.  sales. 
TKAST  argues  that  the  revised  indirect 
selling  expenses  associated  with  sales 
through  Ken-Mac  should  only  be  , 
applied  to  U.S.  sales  through  Ken-Mac. 

Petitioners  did  not  provide  rebuttal 

comments. 

Department's  Position:  We  agree  with 
TKAST.  Following  the  Preliminary 
Results,  the  Department  recalculated 
Ken-Mac's  indirect  selling  expenses  to 
account  for  expenses  related  to  selling 
agents  determined  by  the  Department  to 
be  employees  of  Ken-Mac.  See  Analysis 
of  Comments  Received  Concerning 
Commissions  for  the  Final  Results  of  the 
Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  Italv—ThyssenKrupp 
Acciai  Speciali  Temi  S.p.A  ("TKAST") 
dated  February  3,  2003.  The  Department 
inadvertently  applied  the  revised 
indirect  selling  expenses  to  all  of 
TKAST's  U.S.  sales,  not  just  to  those 
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U.S.  sales  through  Ken-Mac.  For  the 
amended  final  results,  we  have  applied 
the  revised  indirect  selling  expenses 
associated  with  U.S.  sales  through  Ken- 
Mac  to  Ken-Mac  sales  only.  See 
Analysis  for  the  Amended  Final  Results 
of  the  Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  Italy— ThyssenKrupp 
Acciai  Speciali  Terni  S.p.A  ("TKAST") 
("Final  Amended  Analysis 
Memorandum")  from  Stephen  Bailey  to 
Robert  Boiling  dated  March  6,  2003. 

Amended  Final  Results 

We  are  amending  the  final  results  of 
the  administrative  review  on  SSSS  from 
Italy  covering  the  period  July  1 ,  2000 
through  June  30,  2001.  pursuant  to 
section  751(h)  of  the  Act  and  19  CFR 
351.224  of  the  Department's  regulations. 
As  a  result,  the  recalculated  final 
weighted-average  margin  for  TKAST  is 
as  follows: 


Exporter/ 
manufacturer 

Weighted 
average 
margin  in 
ttie  final 
(percent) 

Revised 
weighted 
average 
margin 
(percent) 

TKAST  

5.84 

3.34 

The  cash  deposit  rate  for  TKAST  of 
3.34  percent  ad  valorem  is  effective  on 
all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice,  and  will  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Accordingly,  the  Department  will 
determine,  and  the  Customs  Service  will 
assess,  antidumping  duties  on  all  entries 
of  subject  merchandise  from  TKAST 
during  the  period  July  1 ,  2000  through 
June  30,  2001,  in  accordance  with  this 
amended  final  results. 

This  amended  final  results  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  351.221. 

Dated:  March  4.  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-5777  Filed  3-10-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-423-809,  C-475-«23,  C-791-806] 

Notice  of  Amended  Countervailing 
Duty  Orders;  Certain  Stainless  Steel 
Plate  in  Coils  From  Belgium,  Italy,  and 
South  Africa 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Amended 
Countervailing  Duty  Orders. 

EFFECTIVE  DATE:  March  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smith  at  (202)  482-1276  for 
Belgium  and  Italy,  Eric  Greynolds  at 
(202)  482-6071  for  South  Africa,  or 
Robert  James  at  (202)  482-0649, 
Antidumping  and  Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Background 

On  May  11,  1999,  the  Department 
published  in  the  Federal  Register  the 
countervailing  duty  orders  on  certain 
stainless  steel  plate  in  coils  (stainless 
steel  plate)  from  Belgium.  Italy,  and 
South  Africa.  See  Notice  of  Amended 
Final  Determinations:  Stainless  Steel 
Plate  in  Coils  from  Belgium  and  South 
Africa;  and  Notice  of  Countervailing 
Duty  Orders:  Stainless  Steel  Plate  in 
Coils  from  Belgium,  Italy  and  South 
Africa.  64  FR  25288,  (May  11,  1999) 
(Countervailing  Duty  Orders). 

Respondents  appealed  the  affirmative 
material  injury  findings  of  the 
International  Trade  Commission  (the 
Commission)  with  respect  to  hot-rolled 
stainless  steel  plate.  The  Court  of 
International  Trade  (the  Court)  affirmed 
those  findings  in  Acciai  Speciali  Temi 
v.  United  States,  118  F.  Supp.  2d  1298 
(CIT  2000). 

The  Commission's  negative  material 
injury  determination  with  respect  to 
cold-rolled  stainless  steel  plate  was  the 
subject  of  a  separate  appeal.  The,Court 
upheld  the  Commission's  determination 
in  Allegheny  Ludlum  Corp.  v.  United 
States.  116  F.  Supp  2d  1276  (CIT  2000). 
However,  on  a  subsequent  appeal  to  the 
Court  of  Appeals  for  the  Federal  Circuit, 
the  Federal  Circuit  vacated  the  Coiul's 
decision  and  remanded  for  proceedings 
hot  inconsistent  with  its  decision. 

On  remand  the  Commission  reversed 
its  original  negative  injury  findings  with 
respect  to  cold-rolled  stainless  steel 
plate  and  "determined  that  an  industry 
in  the  United  States  is  materially 


injured  by  reason  of  imports  of  certain 
stainless  steel  plate  from  Belgium, 
Canada,  Italy,  Korea,  South  Africa  and 
Taiwan  *   *  *."  Certain  Stainless  Steel 
Plate  From  Belgium,  Canada,  Italy, 
Korea,  South  Africa,  and  Taiwan;  Notice 
of  Final  Court  Decision  Affirming 
Remand  Determinations.  68  FR  8925 
(February  26,  2003).  On  December  12, 
2002,  the  Court  affirmed  the  remand 
redetermination  as  "being  in  accordance 
with  the  Court's  remand  order."  Id.  at 
8926.  The  result  of  this  decision  is  to 
include  both  hot-rolled  and  cold-rolled 
stainless  steel  plate  in  coib  within  the 
scope  of  these  orders. 

As  there  was  no  timely  appeal  of  the 
Court's  order  to  the  Federal  Circuit,  the 
judicial  proceedings  have  ended. 
Therefore,  we  are  amending  the  scope  of 
the  countervailing  duty  orders  to 
remove  the  original  language  which 
excluded  cold-rolled  stainless  steel 
plate  in  coils,  in  accordance  with  the 
Court's  final  decision.  See 
Countervailing  Duty  Orders.  This    ■ 
amendment  did  not  require  any  changes 
in  the  HTS  subheadings  listed  below  in 
the  "Scope  of  the  Orders"  section. 

Scope  of  the  Orders 

The  product  covered  by  these  orders 
is  certain  stainless  steel  plate  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products,  254  mm  or  over  in 
width  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled-  The  subject  plate 
may  also  be  further  processed  (e.g., 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 
Excluded  from  the  scope  of  these  orders 
are  the  following:  (1)  Plate  not  in  coils, 
(2)  plate  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (3)  sheet  and  strip, 
and  (4)  flat  bars. 

The  merchandise  subject  to  these 
orders  is  currently  classifiable  in  the 
Hafnnonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60, 
7219.12.00.05,  7219.12.00.20.    ' 
7219.12.00.25,  7219.12.00.50, 
7219.12.00.55,  7219.12.00.65. 
7219.12.00.70,  7219.12.00.80, 
7219.31.00.10,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.11.00.00.  7220.20.10.10.  ,      . 

7220.20.10.15.  7220.20.10.60. 
7220.20.10.80.  7220.20.60.05, 
7220.20.60.10,  7220.20.60.15, 


7220.20.60.60,  7220.20.60.80, 
7220.90.00.10,  7220.90.00.15. 
7220.90.00.60.  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
piuposes.  the  written  description  of  the 
merchandise  subject  to  these  orders  is 
dispositive. 

Amended  Countervailing  Duty  Orders 
and  Suspension  of  Liquidation 

In  accordance  with  section  706(a)(1) 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Tariff  Act),  the  Department  will 
direct  Customs  officers  to  assess,  upon 
further  advice  by  thejDepartment, 
countervailing  duties  for  each  entry  of 
the  stainless  steel  plate  in  coils,  as 
described  in  the  "Scope  of  the  Orders" 


section  above,  from  Belgium,  Italy  and 
South  Africa  in  an  amount  based  on  the 
net  countervailable  subsidy  rate  for  the 
subject  merchandise.  These 
countervailing  duties  will  be  assessed 
on  all  imliquidated  entries  of  stainless 
steel  plate  in  coils,  other  than  cold- 
rolled  stainless  steel  plate  in  coils,  from 
Belgium,  Italy  and  South  Africa  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  September  9. 
1998,  the  date  on  which  the  Department 
published  its  iiotices  of  preliminary 
determination  in  the  Federal  Register 
(63  FR  47239  (Belgium),  63  FR  47263 
(South  Arica)  and  63  FR  63900  (Italy)).' 

Furthermore,  effective  the  date  of 
publication  of  this  notice,  we  will 


instruct  the  Customs  service  to  require 
cash  deposits  on  all  entries  of  cold- 
rolled  stainless  steel  "plate  in  coils,  as 
well  as  other  stainless  steel  plate  in 
coils  subject  to  these  orders,  in 
accordance  with  the  Court's  December 
12.  2002  opinion  in  Allegheny  Ludlum 
V.  United  States. 

For  imreviewed  producers,  and  for 
"All  Others,"  the  applicable  weighted- 
average  margins  are  those  established  in 
the  final  determinations.  For  those 
producers  that  have  been  reviewed  the 
applicable  weighted-average  margins  are 
those  established  in  the  investigation  or 
the  most  recently  completed  final 
results  of  a  countervailing  duty 
administrative  review,  as  noted  below: 


Producer/manufacturer/exporter 


Belgium: 

ALZ,  N.V  

All  Others 

Italy: 

ThyssenKrupp  Acciai  Speciali  Temi  SpA  (TKAST) 

All  Others 

South  Africa: 

Columbus  Stainless 

All  Others  ..-. 


Cash  Deposit  Rate 


1.78%  (66  FR  45007). 
2.00%. 

I5.I6V0. 
15.16%. 

3.95%. 
3.95%. 


Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  cash  deposits  equal  to  the 
rates  presently  in  effect.  This  notice 
constitutes  the  amended  countervailing 
duty  orders  with  respect  to  certain 
stainless  steel  plate  in  coils  frofri 
Belgium,  Italy  and  South  Africa. 
Interested  parties  may  contact  the 
Department's  Central  Records  Unit, 
room  B-099  of  the  main  Commerce 
building,  for  copies  of  an  updated  list  of 
countervailing  duty  orders  currently  in 
effect. 

These  amended  orders  are  published 
in  accordance  with  section  706(a)  of  the 
Tariff  Act  of  1930,  as  amended. 

Dated:  March  5,  2003. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-5892  Filed  3-10-03;  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Public  Hearing  on  the  Second 
Addendum  to  the  Agreement 
Concerning  Trade  in  Certain  Steel      — 
Products  From  the  Russian  Federation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  Pursuant  to  section  125(f)  of 
the  Trade  Act  of  1974,  the  Department 
of  Conunerce  has  scheduled  a  public 
hearing  on  potential  changes  to  the 
import  restrictions  on  pig  iron,  billets 
and  semifinished  steel  products  from 
the  Russian  Federation  to  the  United 
States. 

EFFECTIVE  DATE:  March  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Kemp.  (202)  482^037;  or  Edward  Yang. 
(202)  482-0406.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  On  June  1, 
1990,  pursuant  to  Title  IV  of  the  Trade 
Act  of  1974  (the  Trade  Act),  the 
Governments  of  the  United  States  of 
America  and  the  Union  of  Soviet 
Socialist  Republics  entered  into  the 


Agreement  on  Trade  Relations  Between 
the  United  States  of  America  and  the 
Union  of  Soviet  Socialist  Republics.  On 
June  17, 1992,  this  agreement  became 
effective  between  the  United  States  of 
America  and  the  Russian  Federation 
("the  1992  Agreement ").  Article  XI  of 
the  1992  Agreement  provides  that  the 
Parties  will  consuh  with  a  view  toward 
finding  a  means  of  remedying  or 
preventing  actual  or  threatened  market 
disruption,  and  authorizes  the  Parties  to 
take  action,  including  the  imposition  of 
import  restrictions,  to  achieve  this  goal. 

On  July  12,  1999,  the  United  States 
Department  of  Coriunerce  and  the 
Ministry  of  Trade  of  the  Russian 
Federation,  (now  the  Ministry  of 
Economic  Development  and  Trade  of 
the  Russian  Federation),  concluded  the 
Agreement  Concerning  Trade  in  Certain 
Steel  Products  From  the  Russian 
Federation  ("the  1999  Agreement") 
establishing  import  limitations  on 
certain  Russian  steel  products.  On  July 
22,  1999,  the  President  proclaimed  the 
imposition  of  restraints  on  imports  of 
certain  steel  products  from  the  Russian 
Federation  consistent  with  the  1999 
Agreement.  See  Proclamation  7210  of 
July  22,  1999,  64  FR  40723  (July  27. 
1999).  On  November  19,  2002,  the 
Parties  signed  an  Addendiun  to  the 
Agreement  Concerning  Trade  in  Certain 


'  In  accordance  with  section  703(d)  of  the  Tariff 
Act,  suspension  of  liquidation  was  lifted  for  entries 


made  between  )anuary  2. 1999  and  May  11, 1999, 


the  date  of  publication  of  the  Countervailing  Duty 
Orders.  See  Countervailing  Duty  Orders  at  25289. 
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Steel  Products  From  the  Russian 
Federation  ("First  Addendum").  On 
February  24.  2003,  the  Parties  agreed,  ad 
referendum,  to  a  proposed  Second 
Addendum  to  the  Agreement 
Concerning  Trade  in  Certain  Steel 
Products  From  the  Russian  Federation 
("Second  Addendum"). 

The  United  States  is  considering  the 
acceptance  of  the  Second  Addendum 
and  consequent  modification  to 
Proclamation  7210  in  order  to  modify 
the  terms  of  the  1999  Agreement  with 
regards  to  pig  iron,  certain  steel  billets, 
and  certain  other  semifmished  steel 
products  from  the  Russian  Federation. 
This  Addendum  would  modify  the 
export  limits,  export  limit  periods  and 
reporting  periods  of  the  1999  Agreement 
for  these  three  products.  All  other 
provisions  of  the  1999  Agreement  and 
the  First  Addendum  not  affected  by  this 
Second  Addendum  remain  in  effect  and 
unchanged. 

Section  125(c)  of  the  Trade  Act  (19 
U.S.C.  2135(c))  provides  that  whenever 
the  United  States,  acting  in  pursuance  of 
any  of  its  rights  or  obligations  under  any 
trade  agreement  entered  into  pursuant 
to  the  Trade  Act.  modifies  any 
obligation  with  respect  to  the  trade  of 
any  foreign  country  or  instrumentality, 
the  President  is  authorized  to  proclaim 
increased  duties  or  other  import 
restrictions,  to  the  extent,  at  such  times, 
and  for  such  periods  as  he  deems 
necessary  or  appropriate,  in  order  to 
exercise  the  rights  or  fulfill  the 
obligations  of  the  United  States.  Section 
125(f)  of  the  Trade  Act  (19  U.S.C. 
2135(f))  requires  the  President  to 
provide  the  opportunity  for  interested 
parties  to  present  views  at  a  public 
hearing  prior  to  taking  action  pursuant 
to  section  125(b).  (c),  or  (d)  of  the  Trade 
Act  (19  U.S.C.  2135  (b).  (c),  or  (d)).  Such 
an  opportunity  is  being  provided  by  the 
holding  of  ^uch  a  hearing  on  March  26. 
2003.  at  10:00  a.m..  at  the  United  States 
Department  of  Commerce.  The 
Department  has  published  a  copy  of  the 
Second  Addendum  on  its  Import 
Administration  Web  site  (http:// 
www.ia.ita.doc.gov/newitems.htm). 

Notice  of  Public  Hearing 

Pursuant  to  section  125(f)  of  the  Trade 
Act  of  1974  (19  U.S.C.  2135(f)).  the 
hitemational  Trade  Administration  of 
the  Department  of  Commerce,  has 
scheduled  a  public  hearing  beginning  at 
10  a.m..  on  March  26.  2003,  at  Room 
(TBA)  of  the  Herbert  C.  Hoover 
Building,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW.,  Washington.  DC. 

Requests  to  Present  Oral  Testimony: 
Parties  wishing- to  testify  orally  at  the 
hearing  must  provide  written 


notiBcation  of  their  intention  not  later 
than  5  p.m..  March  19.  2003.  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration:  Public  Hearing  on  the 
Second  Addendum  to  the  Agreement 
Concerning  Trade  in  Certain  Steel 
Products  from  the  Russian  Federation, 
Room  3099B,  Herbert  C.  Hoover 
Building,  U.S.  Department  of 
Commerce.  14th  and  Constitution  Ave.. 
NW..  Washington.  DC.  The  notification 
should  include:  (1)  The  name  of  the 
person  presenting  the  testimony,  their 
address  and  telephone  number;  (2)  the 
organization  or  company  they  are 
representing.  If  appropriate;  (3)  a  list  of 
issues  to  be  addressed;  and  (4),  if 
applicable,  any  request  for  an  extension 
of  the  time  limitation  for  the  oral 
presentation.  This  notification  may  be 
submitted  via  facsimile  to  Jean  Kemp  or 
Ed  Yang  at  (202)  482-0865.  Those 
parties  presenting  oral  testimony  must 
also  submit  a  written  brief,  in  20  copies, 
not  later  than  10  a.m..  March  24.  2003, 
to  the  above  mentioned  address. 
Hearing  presentations  should  be  limited 
to  no  more  than  five  minutes  to  allow 
for  possible  questions  from  the 
Chairman  and  the  panel.  Additional 
time  for  oral  presentations  may  be 
granted  as  time  and  the  number  of 
participants  permit.  Any  business 
proprietary  material  must  be  clearly 
marked  as  such  on  the  cover  page  (or 
letter)  and  succeeding  pages.  Such 
submissions  must  be  accompanied  by  a 
public  summary  thereof. 

Written  Briefis 

Those  persons  not  wishing  to 
participate  in  the  hearing  may  submit 
written  comments,  in  20  typed  copies, 
not  later  than  10  a.m..  March  24,  2003, 
to  Faryar  Shirzad,  Assistant  Secretary 
for  Import  Administration:  Re:  Second 
Addendum  to  the  Agreement 
Concerning  Trade  in  Certain  Steel 
Products  from  the  Russian  Federation, 
Room  3099B.  Herbert  C.  Hoover 
Building,  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave.. 
NW..  Washington,  DC.  Comments 
should  state  clearly  the  position  taken 
and  describe  with  specificity,  the 
evidence  supporting  that  position.  Any 
business  proprietary  material  must  be 
clearly  marked  as  such  on  the  cover 
page  (or  letter)  and  succeeding  pages. 
Such  submissions  must  be  accompanied 
by  a  public  summary  thereof.  Public 
submissions  will  be  available  for  public 
inspection  at  the  Import  Administration 
Central  Records  Unit.  An  appointment 
to  review  the  file  may  be  made  by 
contacting  Thomas  Hartley  at  (202)  482- 
1248. 


Dated:  March  4.  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration.  .   ■ 

[FR  Doc.  03-5775  Filed  3-10-03;  8:45  am] 
HLUNO  CODE  3S1(M>S-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

summary:  The  Department  of  Commerce 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Alaska  hidividual  Fishing  Quota 
Cost  Recovery  Program  Requirements. 

Form  Numbeiis):  None. 

OMB  Approval  Number.  0648-0398. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  5,504. 

Number  of  Respondents:  2,700. 

Average  Hours  Per  Response:  2  hours 
for  a  fee  submission  form:  2  hours  for 
a  register  buyer  ex-vessel  value  and 
volume  report;  2  hours  for  an  appeal; 
and  30  minutes  for  a  pre-payment  of 
fees. 

■Needs  and  Uses:  The  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  requires  that  the 
Secretary  of  Commerce  implement  a 
Cost  Recjpvery  Program  to  cover  the 
management  and  enforcement  costs  of 
the  Alaska  Individual  Fishing  Quota 
(IFQ)  Program.  This  Cost  Recovery 
Program  requires  IFQ  permit  holders 
and  registered  buyers  to  submit 
information  about  the  value  of  landings 
of  IFQ  species  and  for  the  permit 
holders  to  calculate  and  submit  fees. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions. 

Frequency:  On  occasion,  annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce.  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
E)C  20230  (or  via  the  Internet  at 
dHynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
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Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  February  27.  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  03-5723  Filed  3-10-03;  8:45  am] 

BIUJNG  CODE  3910-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  021 1 14275-3052-02] 

Joint  Hurricane  Testbed  (JHT) 
Opportunities  for  Transfer  of  Research 
and  Technology  Into  Tropical  Cyclone 
Analysis  and  Forecast  Operations 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
action:  Notice.     • 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
publishes  this  notice  to  notify 
applicants  of  the  due  date  for  the 
submission  of  full  proposal^  and  to 
amend  the  eligibility  criteria  to  allow 
Federal  agencies  to  submit  proposals 
solicited  under  its  January  3,  2003, 
Federal  Register  notice  (68  FR  359) 
entitled  Joint  Hurricane  Testbed  (JHT) 
Opportunities  for  Transfer  of  Research 
and  Technology  into  Tropical  Cyclone 
Analysis  and  Forecast  Operations. 
DATES:  Full  proposals  must  be  received 
.  at  the  Tropical  Prediction  Center  in 
Miami,  Florida  no  later  than  5  p.m. 
e.d.t.  on  April  10,  2003. 
ADDRESSES:  Full  proposals  must  be 
submitted  to:  Dr.  Jiann-Gwo  Jiing, 
Director,  Joint  Hurricane  Testbed, 
Tropical  Prediction  Center,  11691  SW 
17th  Street,  Miami.  FL  33165. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  an  application  package  or  for 
further  information,  contact:  Karen 
King,  DOC/NOAA.  Office  of  Weather  & 
Air  Quality  Research,  Routing  Code  R/ 
WA.  1315  East-West  Highway,  Room 
11216,  Silver  Spring,  MD  20910.  phone 
(301)  713-0460  ext.  202,  email 
Karen  JCin^noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

The  National  Oceanic  and   - 
Atmoshperic  Administration  (NOAA) 
publishes  this  notice  to  amend  the 
eligibility  criteria  and  to  provide 
additional  information  concerning  the 
due  date  for  full  proposals  solicited 
under  its  January  3,  2003,  Federal 
Register  notice  (68  FR  359)  entitled 
Joint  Hurricane  Testbed  (JHT) 
Opportunities  for  Transfer  of  Research 


and  Technology  into  Tropical  Cyclone 
Analysis  and  Forecast  Operations. 

Update 

In  the  January  3,  2003,  Federal 
Register  notice  (68  FR359)  annoimcing 
Jomt  Hurricane  Testbed  (JHT)  funding 
opportunities,  the  "DATES"  section  on 
page  360  stated  that  "Pis  (Principal 
Investigators)  will  be  informed  of  the 
submittal  deadline  for  full  proposals  in 
the  response  letter"  (to  be  sent  from 
NOAA  by  March  4,  2003,  in  response  to 
submitted  preapplications).  Further, 
section  VIII  of  that  notice  indicated  that 
Pis  who  do  not  receive  a  response  letter 
with  an  invitation  to  submit  a  full 
proposal  are  not  precluded  from 
submitting  a  full  proposal.  Finally,  the 
notice  stated  that  applicants  who  did 
not  submit  a  preapplication  may 
nevertheless  submit  a  full  proposal. 

The  deadline  for  submission  of  full 
proposals  has  now  been  established. 
Full  proposals  must  be  received  at  the 
Tropical  Prediction  Center  in  Miami, 
Florida  (see  ADDRESSES)  no  later  than 
5  p.m.  e.d.t.  April  10,  2003.  Full 
proposals  received  after  the  submission 
deadline  will  be  returned  without 
review.  In  submitting  full  proposals, 
applicants  must  adhere  to  all 
requirements  stated  in  the  JHT  Federal 
Register  notice  of  January  3,  2003.  Full 
proposals  from  non-Federal  applicants 
must  be  submitted  along  with 
completed,  required  forms  that  are 
contained  in  the  standard  NOAA  Grants 
and  Cooperative  Agreement  Package,  to 
obtain  this  package,  and  for  further 
information,  please  see  the  individual 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  Federal 
applicants  do  not  need  to  request  this 
package  and  are  not  required  to 
complete  the  forms  it  contains. 

Restatement  of  Section  VI. — Eligibility 
of  the  JHT  Federal  Register  Notice  of 
January  3,  2003 

The  eligibility  criteria  of  the  original 
solicitation  are  amended  to  allow 
Federal  agencies  to  submit  applications 
under  this  program.  The  statement 
published  in  section  VI  of  the  notice  is 
replaced  with  the  following  revised 
statement: 

Eligible  applicants  are  institutions  of 
higher  education,  other  nonprofits, 
commercial  organizations,  international 
organizations,  state,  local  and  Indian 
tribal  governments,  and  Federal 
agencies.  Applications  from  non-Federal 
and  Federal  applicants  will  be 
competed  against  each  other.  Proposals 
selected  for  funding  from  non-Federal 
applicants  will  be  funded  through  a 
cooperative  agreement  under  the  terms 
of  the  JHT  Federal  Register  notice  of 


January  3,  2003.  Funding  for  contractual 
arrangements  for  services  and  products 
for  delivery  to  NOAA  are  not  available 
under  this  notice.  Proposals  selected  for 
funding  from  NOAA  scientists  shall  be 
effected  by  an  intra-agency  fund 
transfer.  Proposals  selected  for  funding 
from  a  non-NOAA  Federal  agency  will 
be  funded  through  a  inter-agency 
transfer.  Please  Note:  Before  non-NOAA 
Federal  applicants  may  be  funded,  they 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  U.S.C. 
1535)  is  not  an  appropriate  legal  basis. 

Dated:  March  5.  2003. 
Louisa  Koch, 

Deputy  Assistant  Administrator,  Office  of 
Oceanic  and  Atmospheric  Research,  National 
Oceanic  and  Atmospheric  Administration. 
[FR  Doc.  03-5650  Filed  3-10-03;  8:45  am) 

BILUNG  CODE  3S10-KD-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  111902C1 

Talcing  and  Importing  Marine 
Mammals;  Taldng  Marine  Mammals 
Incidental  to  Missile  launch 
Operations  from  San  Nicolas  Island, 
CA 

AGENCY:  National  Marine  Fisheries 
Swvice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  application 
for  a  small  take  authorization;  request 
for  comments  and  information. 

SUMMARY:  NMFS  has  received  a  request 
from  the  U.S.  Navy  for  the  harassment 
of  small  numbers  of  pinnipeds 
incidental  to  missile  launch  operations 
from  San  Nicolas  Island.  CA  (SNI).  As 
a  result  of  that  request.  NMFS  is 
■  considering  whether  to  propose 
regulations  that  would  govern  the 
incidental  taking  of  a  small  number  of 
marine  mammals  under  a  Letter  of 
Authorization  (LOA).  In  order  to 
promulgate  these  regulations  and  issue 
an  LOA,  NMFS  must  determine  that 
these  talcings  will  have  a  negligible 
impact  on  the  affected  species  and 
stocks  of  marine  mammals.  IMMFS 
invites  comment  on  the  application  and 
suggestions  on  the  content  of  the 
regulations. 
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DATES:  Comments  and  information  must 
be  postmarked  no  later  than  March  26, 
2003. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Chief.  Marine  Mammal 
Conservation  Division.  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway.  Silver  Spring,  MD  20910- 
3226.  A  copy  of  the  application,  NMFS' 
Environmental  Assessment  (EA)/ 
Finding  of  No  Significant  Impact 
(FONSI)  and  a  list  of  references  used  in 
this  document  may  be  obtained  by 
writing  to  this  address,  or  by 
telephoning  the  contact  listed  here  (see 
FOR  FURTHER  INFORMATION  CONTACT). 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  NMFS,  301- 
713-2055.  ext 128. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (16  U.S.C.  1361 
et  seq.)(MMPA)  directs  the  Secretary  of 
Commerce  (Secretary)  to  allow,  upon 
request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  stock(s),  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses,  and 
regulations  are  prescribed  setting  forth 
the  permissible  methods  of  taking  and 
the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

NMFS  has  defined  "negligible 
impact"  in  50  CFR  216.103  as  "an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to.  and  is  not  reasonably  likely 
to.  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival."  The  MMPA 
defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stocic  in  the  wild 
(Level  A  harassment):  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  rausing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to.  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
(Level  B  harassment). 

Summary  of  Request 

On  October  23,  2002,  NMFS  received 
an  application  from  the  Naval  Air 


Weapons  Station,  China  Lake  (NAWS), 
under  section  101(a)(5)(A)  of  the 
MMPA,  requesting  an  authorization, 
effective  from  August  26,  2003  through 
August  25,  2008,  for  the  harassment  of 
small  numbers  of  three  species  of 
marine  mammals  incidental  to  target 
missile  launch  operations  conducted  by 
the  Naval  Air  Warfare  Center  Weapons 
Division  (NAWCWD)  on  SNI.  one  of  the 
Channel  Islands  in  the  Southern 
California  Bight.  These  regulations,  if 
implemented,  would  allow  NMFS  to 
issue  an  annual  LOA  to  NAWS,  which 
would  replace  the  process  of  issuance  of 
annual  Incidental  Harassment 
Authorizations  (IHAs)  under  section 
101(a)(5)(D)  of  the  MMPA  (see  66  FR 
41843.  August  9,  2001;  67  FR  56271, 
September  3,  2002).  This  action  is  being 
undertaken  in  part  based  upon 
recommen(^ations  made  on  May  23, 
2001  and  August  6,  2002  by  the  Marine 
Mammal  Commission,  under  section 
202(a)(4)  of  the  MMPA.  The  current  IHA 
expires  on  August  26,  2003. 

According  to  the  NAWS'  application, 
these  operations  may  occur  at  any  time 
during  the  year  depending  on  test  and 
training  requirements  and 
meteorological  and  logistical 
limitations.  On  occasion,  two  or  three 
launches  may  occur  in  quick  succession 
on  a  single  day.  NAWS  anticipates  an 
average  of  40  laimches  annually  of 
Vandal  (or  similar  sized)  vehicles  from 
SNI's  Alpha  Launch  Complex  (ALC)  and 
smaller  supersonic  and  subsonic 
missiles  and  targets  from  either  ALC  or 
the  Building  807  Launch  Site  (Building 
807).  Launches  at  this  level  would  be  an 
increase  as  the  NAWCWD  conducted  a 
total  of  19  launches  (including  one  dual 
launch)  of  Vandal  rockets  (14  launches) 
and  5  other  missiles  and  targets  from 
SNI  between  August  15,  2001  and  July 
18,  2002  under  an  IHA. 

The  purpose  of  these  launches  is  to 
support  activities  associated  with 
operations  on  the  NAWCD's  Point  Mugu 
Sea  Range.  The  Sea  Range  is  used  by  the 
U.S.  and  Allied  military  services  to  test 
and  evaluate  sea,  land,  and  air  weapon 
systems;  to  provide  realistic  training 
opportunities;  and  to  maintain 
operational  readiness  of  these  forces. 
Some  of  the  SNI  launches  are  used  for 
practicing  defensive  drills  against  the 
types  of  weapons  simulated  by  these 
vehicles.  Some  launches  may  be 
conducted  for  the  related  purpose  of 
testing  new  types  of  targets,  to  verify 
that  they  are  suitable  for  use  as 
operational  targets.  While  SNI  is  under 
the  land  management  responsibility  of 
NAWS,  planned  missile  and  other  target 
launches  are  conducted  by  the 
NAWCWD.  A  detailed  description  of  the 
operations  is  contained  in  the  NAWS 


application  (NAWS,  2002)  which  is 
available  upon  request  (see  ADDRESSES). 

Measurement  of  Airborne  Sound  Levels 

The  following  section  is  provided  to 
facilitate  understanding  of  airborne  and 
impulsive  noise  characteristics.  In  its 
application,  NAWS  has  referenced  both 
pressure  and  energy  measurements  for 
sound  levels.  For  pressure,  the  sound 
pressure  level  (SPL)  is  described  in 
terms  of  decibels  (dB)  re  micro-Pascal 
(micro-Pa),  and  for  energy,  the  sound  , 
exposure  level  (SEL)  is  described  in 
terms  of  dB  re  micro-Pa2  -second.  In 
other  words,  SEL  is  the  squared 
instantaneous  sound  pressure  over  a 
specified  time  interval,  where  the  sound 
pressure  is  averaged  over  5  percent  to  95 
percent  of  the  duration  of  the  sound  (in 
this  case,  one  second). 

Airborne  noise  measurements  are 
usually  expressed  relative  to  a  reference 
pressure  of  20  micro-Pa,  which  is  26  dB 
above  the  underwater  sound  pressure 
reference  of  1  micro-Pa.  However,  the 
conversion  from  air  to  water  intensities 
is  more  involved  than  this  and  is 
beyond  the  scope  of  this  document. 
NMFS  recommends  interested  readers 
review  NOAA's  tutorial  on  this  issue: 
http://www.pmel.noaa.gov/vents/ 
acoustics/tutorial/tutorial.html  Also, 
airborne  sounds  are  often  expressed  as 
broadband  A-weighted  (dBA)  or  C- 
weighted  (dBC)  sound  levels.  A- 
weighting  refers  to  frequency-dependent 
weighting  factors  applied  to  sound  in 
accordance  with  the  sensitivity  of  the 
human  ear  to  different  frequencies.  With 
A-weighting,  sound  energy  at 
frequencies  below  1  kHz  and  above  6 
kHz  are  de-emphasized  and 
approximates  the  human  ear's  response 
to  sounds  below  55  dB.  C-weighting 
corresponds  to  the  relative  response  to 
the  human  ear  to  sound  levels  above  85 
dB.  C-weight  scaling  is  useful  for 
analyses  of  sounds  having 
predominantly  low-frequency  sounds, 
^uch  as  sonic  booms. 

While  it  is  unknown  whether  the 
pinniped  ear  responds  similarly  to  the 
human  ear,  a  study  by  C.  Malme  (pers. 
commun.  to  NMFS,  March  5,  1998) 
found  that  for  predicting  noise  effects, 
the  Navy  believes  that  A-weighting  is 
better  than  unweighted  pressure  levels 
because  the  pinniped's  highest  in-air 
hearing  sensitivity  is  at  higher 
frequencies  than  that  of  humans.  In  this 
document,  whenever  possible  sound 
levels  have  been  provided  with  A- 
weighting. 

Description  of  the  Specified  Activity 

In  general,  launch  vehicles  are  the 
Vandal  and  a  variety  of  other  supersonic 
and  subsonic  missiles  and  targets.  Most 


Federal  Register / Vol.  68,  No.  47 /Tuesday.  March  11,  2003/NoUces 


11529 


other  vehicles  used  would  be  similar  in 
size  and  weight  or  slightly  smaller  and 
would  have  characteristics  generally 
similar  to  the  Vandal.  However,  NAWS 
also  has  requested  a  marine  mammal 
take  authorization  for  up  to  3  launches 
annually  for  vehicles  that  may  be  larger 
than  the  Vandal,  but  would  be  imder 
50,000  lbs  (23,000  kilograms  (kg))  in 
weight. 

Vandal  Target  Missiles 

The  Vandal  (designated  MQM-8G) 
target  missile  is  a  relatively  large,  air- 
breathing  (ramjet)  vehicle  with  no 
explosive  warhead  that  is  designed  to 
provide  a  realistic  simulation  of  the 
mid-course  and  terminal  phase  of  a 
supersonic  anti-ship  cruise  missile. 
These  missiles  are  7.7  m  (25.2  ft)  in 
length  with  a  mass  at  launch  of  3,674  kg 
(8,100  lbs)  including  the  solid 
propellant  booster.  There  are  variants  of 
the  Vandal;  they  all  have  the  same 
dimensions,  but  differ  in  their 
operational  range.  The  Vandals  are 
remotely  controlled,  non-recoverable 
missiles.  At  launch,  the  Vandal  is 
accelerated  for  several  seconds  by  a, 
solid  propellant  rocket  booster  to  a 
speed  sufficient  for  the  ram-jet  engine  to 
start.  After  several  seconds  of  thrust,  the 
booster  is  discarded,  falls  into  the  w^ater 
of  the  Sea  Range,  and  the  Vandal 
continues  along  its  flight  path  at 
supersonic  speed  under  ramjet  power. 

The  Vandal  and  most  other  targets  are 
launched  bom  the  ALC  on  the  west- 
central  part  of  SNI,  a  land-based  launch 
site.  The  ALC  is  192  m  (630  ft)  above  sea 
level  and  is  approximately  2  kilpmeters 
(km)(1.25  miles  (mi))  from  the  nearest 
pinniped  haul-out  site.  Laimch 
trajectories  from  ALC  may  vary  from  a 
near-vertical  liftoff,  crossing  the  west 
end  of  SNI  at  an  altitude  of 
approximately  3,962  m  (13,000  ft)  to  a 
nearly  horizontal  liftoff,  crossing  the 
west  end  of  SNI  at  an  altitude  of 
approximately  305  m  (1,000  ft). 
However,  to  date,  most  Vandal  launches 
during  NAWS  first  IHA  monitoring 
program  had  low  angles  (8  degrees) 
crossing  the  SNI  beaches  at  an  altitude 
of  about  1,300  ft  (396  m)(Lawson,  2002). 
Four  Vandals  however,  had  high  angle 
(42  degrees)  profiles,  crossing  SNI 
beaches  at  an  altitude  of  about  9,600  ft 
(2,926  ft)(Lawson,  2002). 

VandaJ  launches  produce  strong  noise 
levels.  Sound  measurements  collected 
during  two  Vandal  launches  in  1997 
and  1999  indicated  received  A-weighted 
SPLs  ranged  fitim  123  dB  (re  20  micro- 
Pa)  (SEL  of  126  dB  re  20  micro-Pa2  -sec) 
at  945  m  (3,100  ft)  to  136  dB  (re  20  uPa) 
(SEL  of  131  dB  re  20  micro-Pa2  -sec)  at 
370  m  (1,215  ft)  (Burgess  and  Greene, 
1998;  Greene,  1999).  The  most  intense 


sound  exposure' occurred  during  the 
first  0.4  to  4.1  seconds  after  launch 
(Greene,  1999;  Greene  and  Malme, 
2002).  However,  what  is  important  for 
this  action  is  not  the  noise  level  near  the 
launch  site  but  the  noise  level  over  the 
pinniped  haulouts  on  the  SNI  beaches. 
This  will  be  discussed  later  in  this 
docimient. 

Supersonic  and  Subsonic  Targets  and 
Other  Missiles 

The  Navy  also  plans  to  launch  other 
subsonic  and  supersonic  vehicles  to 
simulate  various  types  of  threat  missiles 
and  aircraft.  These  are  small  unmanned 
aircraft  that  are  launched  using  jet- 
assisted  take-off  QATO)  rocket  bottles. 
Once  laimched,  they  continue  offshore 
where  they  are  used  in  training 
exercises  to  simulate  various  types  of 
subsonic  threat  missiles  and  aircraft. 
The  larger  target,  BQM-34,  is  7  m  (23 
ft)  long  and  has  a  mass  of  approximately 
1,134  kg  (2,500  lb)  plus  the  JATO  bottle. 
The  smaller  BQM-74,  is  420  centimeters 
(cm)  (165.5  inches  (in))  long  and  has  a 
mass  of  approximately  250  kg  (550  lbs) 
plus  the  JATO  bottle.  Additional  types 
of  small  vehicles  that  may  be  launched 
include  the  Exocet  and  Tomahawk 
missiles,  and  the  Rolling  Airframe 
Missile  (RAM). 

All  of  these  smaller  targets  are 
launched  from  either  the  ALC  or  from 
Building  807.  Building  807  is 
approximately  10  m  (30  ft)  above  sea 
level  and  accommodates  several  fixed 
and  mobile  laimchers  that  range  fit)m  30 
m  (98  ft)  to  150  m  (492  ft)  from  the 
nearest  shoreline.  For  these  smaller 
vehicles,  launch  trajectories  fitjm 
Building  807  may  range  from  6  to  45 
degrees  and  cross  over  the  nearest  beach 
at  altitudes  frtjm  15  to  190  m  (50  to  625 

ft). 

Soimd  measurements  were  collected 
from  the  laxmch  of  a  BQM-34S  at  the 
Point  Mugu  Naval  Air  Station  (NAS)  in 
1997.  Burgess  and  Greene  (1998)  found 
that  for  this  launch,  the  A-weighted  SPL 
ranged  from  92  dB  (re  20  micro-Pa)  (SEL 
of  102.2  dB  re  20  micro-Pa2  -sec)  at  370 
m  (1,200  ft)  to  145  dB  (re  20  micro-Pa) 
(SEL  of  142.2  dB  re  20  micro-Pa2  -sec) 
at  15  m  (50  ft).  These  estimates  are 
approximately  20  dB  lower  than  that  of 
a  Vandal  launch  at  similar  distances 
(Greene,  1999).  The  measured  Terrior 
Orion  SPL  ranged  from  89  to  138  dB  and 
the  SEL  from  93  to  138  dB,  although  the 
SPL/SEL  of  138  dB  appears  to  be 
anomalously  high  (Lawson,  2002).  The 
SPL/SELs  for  the  AGS  launches  ranged 
ft^m  95  to  150  dB  (93  to  137  dB  SEL) 
and  the  RAM  launch  SPL  was  126  dB 
(131  dB  SEL).  It  should  be  noted  that 
these  measurements  were  all  flat- 
weighted,  meaning  that  A-weighted 


SPL/SELs  values  were  several  decibels 
lower. 

General  Launch  Operations 

Aircraft  and  helicopter  flights 
between  NAS  on  the  mainland,  the 
airfield  on  SNI  and  the  target  sites  in  the 
Sea  Range  will  be  a  routine  part  of  any 
planned  launch  operation.  These 
operational  flights  do  not  pass  at  low 
level  over  the  beaches  where  pinnipeds 
are  expected  to  be  hauled  out.  In 
addition,  movements  of  personnel  are 
restricted  near  the  laimch  sites  2  hours 
prior  to  a  launch,  no  personnel  are 
allowed  on  the  western  end  of  SNI 
during  Vandal  and  other  vehicle 
laimches,  and  various  environmental 
protection  restrictions  exist  near  the 
island's  beaches  during  other  times  of 
the  year. 

Description  of  Habitat  and  Marine 
Mammals  A£fected  by  the  Activity 

A  detailed  description  of  the  Channel 
Islands/southern  California  Bight 
ecosystem  and  its  associated  marine 
mammals  can  be  foimd  in  several 
documents  (Le  Boeuf  and  Brownell. 
1980;  Bonnell  et  al.,  1981;  Lawson  et  al., 
1980;  Stewart,  1985;  Stewart  and 
Yochem,  2000;  Sydeman  and  Allen, 
1999)  and  is  not  repeated  here. 

Many  of  the  beaches  in  the  Channel 
Islands  provide  resting,  molting  or 
breeding  places  for  species  of  pinnipeds 
including:  northern  elephant  seals 
{Mirounga  angustirostris),  harbor  seals 
[Phoca  vitulina),  California  sea  lions 
iZalophus  califomianus),  northern  fur 
seals  [Callorhinus  ursinus),  and  Steller 
sea  lions  [Eumetopias  jubatus].  On  SNI, 
three  of  these  species,  northern  elephant 
seals,  harbor  seals,  and  California  sea 
lions,  can  be  expected  to  occur  on  land 
in  the  area  of  the  proposed  activity 
either  regularly  or  in  large  numbers 
during  certain  times  of  the  year. 
Descriptions  of  the  biology  and 
distribution  of  these  three  species  and 
others  in  the  region  can  be  found  in 
NAWS  (2002),  Stewart  and  Yochem 
(2000;  1994),  Sydeman  and  Allen 
(1999),  Lowry  et  al.  (1996),  Schwartz 
(1994),  Lowry  (1999)  and  several  other 
docimients  (Barlow  et  al.,  1997;  NMFS, 
2000;  NMFS,  1992;  Koski  et  al.,  1998; 
Gallo-Reynoso,  1994;  Stewart  et  al., 
1987).  General  information  on  harbor 
seals  and  other  marine  mammal  species 
found  in  Central  California  waters  can 
be  found  in  Caretta  et  al.  (2001,  2002). 
which  are  available  at  the  following 
URL:  http://www.iunfs;noaa.gov/ 
prot_res/  PR2/ 

Stock    Assessment Program/ 

sars.html.  Please  refer  to  those 
documents  and  the  application  for 
further"  information  on  these  species. 
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Potential  Eflects  of  Target  Missile 
Launches  and  Associated  Activities  on 
Marine  Mammals 

As  outlined  in  several  previous  NMFS 
documents,  the  effects  of  noise  on 
marine  mammals  are  highly  variable, 
and  can  be  categorized  as  follows  (based 
on  Richardson  et  al.,  1995): 

(1)  The  noise  may  be  too  weak  to  be 
heard  at  the  location  of  the  pinniped 
(i.e.,  lower  than  the  prevailing  ambient 
noise  level,  the  hearing  threshold  of  the 
animal  at  relevant  frequencies,  or  both); 

(2)  The  noise  may  be  audible  but  not 
strong  enough  to  elicit  any  overt 
behavioral  response; 

(3)  The  noise  may  elicit  reactions  of 
variable  conspicuousness  and  variable 
relevance  to  the  well  being  of  the 
pinniped;  these  can  range  from 
temporary  alert  responses  to  active 
avoidance  reactions  such  as  stampedes 
into  the  sea  from  terrestrial  haulout 
sites; 

(4)  Upon  repeated  exposure, 
pinnipeds  may  exhibit  diminishing 
responsiveness  (habituation),  or 
disturbance  effects  may  persist;  the 
latter  is  most  likely  with  sounds  that  are 
highly  variable  in  characteristics, 
infrequent  and  unpredictable  in 
occurrence  (as  are  vehicle  launches), 
and  associated  with  situations  that  the 
piimiped  perceives  as  a  threat; 

(5)  Any  anthropogenic  noise  that  is 
strong  enough  to  be  heard  has  the 
potential  to  reduce  (mask)  the  ability  of 
pinnipeds  to  hear  natural  sounds  at 
similar  frequencies,  including  calls  from 
conspeciHcs,  and  environmental  sounds 
such  as  surf  noise; 

(6)  If  mammals  remain  in  an  area 
because  it  is  important  for  feeding, 
breeding  or  some  other  biologically 
important  purpose  even  though  there  is 
chronic  exposure  to  noise,  it  is  possible 
that  there  could  be  noise-induced 
physiological  stress;  this  might  (in  turn) 
have  negative  effects  on  the  well-being 
or  reproduction  of  the  animals  involved; 
and 

(7)  Very  strong  sounds  have  the 
potential  to  cause  temporary  or 
permanent  reduction  in  hearing 
sensitivity.  In  terrestrial  mammals,  and 
presumably  marine  mammals,  received 
sound  levels  must  far  exceed  the 
animal's  hearing  threshold  for  there  to 
be  any  temporary  threshold  shift  (TTS). 
For  transient  sounds,  the  sound  leyel 
necessary  to  cause  TTS  is  inversely 
related  to  the  duration  of  the  sound. 
Received  sound  Ifevels  must  be  even 
higher  for  there  to  be  risk  of  permanent 
hearing  impairment. 

Sounds  generated  by  the  launches  of 
Vandal  and  similar  target  missiles  and 
smaller  subsonic  targets  and  missiles 


(BQM-34  or  BQM-74  type),  as  they 
depart  sites  on  SNI  towards  operational 
areas  in  the  Point  Mugu  Sea  Range,  have 
the  potential  to  result  in  the  incidental 
harassment  of  seals  and  sea  lions. 
Taking  by  harassment  will  potentially 
result  from  these  launches  when 
pinnipeds  on  the  beaches  near  the 
launch  sites  are  exposed  to  the  sounds 
produced  by  the  rocket  boosters  and  the 
high-speed  passage  of  the  missiles  as 
they  depart  the  island  on  their  routes  to 
the  Sea  Range.  However,  the  extremely 
rapid  departure  of  the  Vandal  and  other 
targets  means  that  pinnipeds  would  be 
exposed  to  increased  sound  levels  for 
very  short  time  intervals  (i.e.,  a  few 
seconds).  In  addition,  because  launches 
are  conducted  relatively  infrequently, 
neither  physiological  stress  nor  hearing 
related  injuries  are  likely  for  pinnipeds 
exposed  to  more  than  a  single  launch 
event. 

Noise  generated  from  aircraft  and 
helicopter  activities  associated  with  the 
launches  may  provide  a  potential 
secondary  source  of  incidental 
harassment.  The  physical  presence  of 
aircraft  could  also  lead  to  non-acoustic 
effects  on  marine  mammals  involving 
visual  or  other  cues.  There  are  no 
anticipated  effects  from  human  presence 
on  the  beaches,  since  movements  of 
personnel  are  restricted  near  the  launch 
sites  two  hours  prior  to  launches  for 
safety  reasons. 

Reactions  of  pinnipeds  on  the  western 
end  of  SNI  to  Vandal  target  launches 
have  not  been  well-studied,  but  based 
on  monitoring  studies  conducted  under 
the  IHA  for  this  activity  on  SNI  in  2001 ' 
and  2002,  and  on  other  rocket  launch 
activities  and  their  effects  on  pinnipeds 
in  the  Channel  Islands  (Stewart  et  al., 
1993),  anticipated  impacts  can  be 
predicted.  In  general,  studies  have 
shown  that  responses  of  pinnipeds  on 
beaches  to  acoustic  disturbance  arising 
from  rocket  and  target  missile  launches 
are  highly  variable.  This  variability  may 
be  due  to  many  factors,  including 
species,  age  class,  and  time  of  year. 
Among  species,  northern  elephant  seals 
seem  very  tolerant  of  acoustic 
disturbances  (Stewart,  1981),  whereas 
harbor  seals  (particularly  outside  the 
breeding  season)  seem  more  easily 
disturbed.  Research  and  monitoring  at 
Vandenberg  Air  Force  Base  found  that 
prolonged  or  repeated  sonic  booms,  very 
strong  sonic  booms,  or  sonic  booms 
accompanying  a  visual  stimulus,  such 
as  a  passing  aircraft,  are  most  likely  to 
stimulate  seals  to  leave  the  haul-out  area 
and  move  into  the  water.  During  three 
launches  of  Vandal  missiles  from  SNI, 
California  sea  lions  near  the  launch 
track  line  were  observed  from  video 
recordings  to  be  disturbed  and  to  flee 


(both  up  and  down  the  beach)  from  their 
former  resting  positions.  Launches  of 
the  smaller  BQM-34  targets  from  NAS 
have  not  normally  resulted  in  harbor 
seals  leaving  their  haul-out  area  at  the 
mouth  of  Mugu  Lagoon,  which  is 
approximately  3.2  km  (2  mi)  from  the 
launch  site.  An  Exocet  missile  launched 
from  the  west  end  of  SNI  appeared  to 
cause  far  less  disturbance  to  hauled  out 
California  sea  lions  than  Vandal 
launches. 

Given  the  variability  in  pinniped 
response  to  acoustic  disturbance,  as 
supported  by  recent  IHA  monitoring 
(Lawson  et  al.,  2002),  the  Navy  (NAWS, 
2002)  conservatively  assumes  that 
biologically  significant  disturbance  (i.e.. 
Level  B  harassment)  will  sometimes 
occur  upon  exposure  to  launch  sounds 
with  SEL's  of  100  dBA  (re  20  micro-Pa2 
-sec)  or  higher  for  California  sea  lions 
and  northern  elephant  seals  and  90  dBA 
for  Pacific  harbor  seals.  A  biologically 
significant  disturbance  has  been  defined 
by  NMFS  in  several  previous 
rulemakings  (e.g.,  66  FR  43442,  August 
17,  2001;  67  FR  46712,  July  16,  2002)  as 
a  disturbance  of  a  behavior  pattern  that 
has  the  potential  to  have  an  effect-on  the 
reproduction  or  survival  of  the  animal 
or  the  species. 

A  conservative  estimate  of  the  SEL  at 
which  TTS  (Level  B  harassment)  may  be 
elicited  in  harbor  seals  and  California 
sea  lions  and  northern  elephant  seals 
has  been  determined  to  be  145  dB  (re  20 
micro-Pa2  -sec)  and  165  dB  (re  20 
micro-Pa2  -sec),  respectively  (Lawson  et 
al.,  1998).  The  sound  levels  necessary  to 
elicit  mild  TTS  in  captive  California  sea 
lions  and  harbor  seals  exposed  to 
impulse  noises,  such  as  sonic  booms, 
were  tens  of  decibels  higher  (Bowles  et 
al.,- 1999)  than  sound  levels  measured 
during  Vandal  laimches  (Burgess  and 
Greene,  1998;  Greene.  1999).  This 
evidence,  in  combination  with  the 
known  sound  levels  produced  by 
vehicles  launched  from  SNI  (described 
later  in  this  document),  suggests  that  no 
pinnipeds  will  be  exposed  to  TTS- 
inducing  SELs  during  planned 
launches. 

Based  on  modeling  of  sound 
propagation  in  a  free  field  situation. 
Burgess  and  Greene  (1998)  data  were 
used  by  the  Navy  to  predict  that  Vandal 
target  launches  from  SNI  could  produce 
a  100-dBA  acoustic  contour  that 
extends  an  estimated  4,263  m  (13,986  ft) 
perpendicular  to  its  launch  track.  In 
other  words.  Vandal  target  launch 
sounds  are  predicted  to  exceed  the  SEL 
(100  dBA)  disturbance  criteria  out  to  a 
distance  of  4,263  m  (13,986  ft)  from  the 
ALC.  Northern  elephant  seals,  harbor 
seals,  and  California  sea  lions  haul  out 
in  areas  within  the  perimeter  of  this 
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100-dBA  contoiu"  for  Vandal  launches. 
For  BQM-34  launches  from  ALC,  the 
Navy  assumes  that  the  100  dBA  contoiu 
extends  an  estimated  1.372  m  (4.500  ft), 
perpendicular  to  its  launch  track  (C. 
Malme.  Engineering  and  Scientific 
Services,  Hingham,  MA,  impublished 
data).  Along  the  launch  track  and  ahead 
of  the  BQM-34,  the  100  dBA  contour 
extends  a  shorter  distance  (549  m  or 
1.800  ft).  For  the  smaller  BQM-74  and 
Exocet  missiles,  the  Navy  predicts  that 
the  100  dBA  contours  will  be  smaller 
still.  The  free  field  modeling  scenario 
used  to  predict  these  acoustic  contours 
does  not  accoimt  for  transmission  losses 
caused  by  wind,  intervening 
topography,  and  variations  in  lauinch 
trajectory  or  azimuth.  Therefore,  the 
predicted  100  dBA  contours  may  be 
smaller  at  certain  beach  locations  and 
for  different  launch  trajectories. 

In  general,  the  extremely  rapid 
departure  of  the  Vandal  and  smaller 
targets  means  that  pinnipeds  could  be 
exposed  to  increased  sound  levels  for 
very  short  time  intervals  (a  few  seconds) 
potentially  leading  to  alert  smd  startle 
responses  from  individuals  on  hauf  out 
sites  in  the  vicinity  of  launches.  Some 
animals  may  flee  to  the  water.  Since 
recorded  observations  of  the  responses 
of  pinnipeds  to  Vandal  launches  along 
with  post-launch  surveys  at  the  SNI 
haulouts  have  not  shown  injury, 
mortality,  or  extended  biological 
disturbance,  the  Navy  anticipates  that 
the  effects  of  the  planned  target 
launches  will  have  no  more  than  a 
negligible  impact  on  piimiped 
populations. 

Since  the  launches  are  relatively 
infrequent,  and  of  brief  duration,  it  is 
unlikely  that  the  pinnipeds  near  the 
laimch  site  will  become  habituated  to 
launch  sounds.  Pinnipeds  that  haul  out 
on  beaches  at  the  western  end  of  SNI  for 
extended  periods,  or  that  retimi  to  haul- 
out  sites  regularly  over  the  course  of  the 
year,  may  be  exposed  to  sounds  of  more 
than  a  single  launch,  and  may  be 
"harassed"  more  than  once  each  year. 
However,  given  the  infi^uency  and 
brevity  of  these  events,  it  is  luilikely 
that  much,  if  any.  habituation  to  target 
missile  launch  activities  has  occurred. 

In  addition,  the  infrequent  and  brief 
nature  of  these  sounds  will  cause 
masking  for  not  more  than  a  very  small 
fraction  of  the  time  (usually  less  than  2 
seconds  per  launch)  during  any  single 
day.  Therefore,  the  Navy  assiunes  that 
these  occasional  and  brief  episodes  of 
masking  will  have  no  significiuit  effects 
on  the  abilities  of  pinnipeds  to  hear  one 
another  or  to  detect  natural 
environmental  sounds  that  may  be 
relevant  to  the  animals. 


Numbers  of  Marine  Mammals  Expected 
to  Be  Taken  by  Harassment 

NAWS  provisionally  estimates  that 
the  following  numbers  of  pinnipeds 
may  be  subject  to  Level  B  harassment 
annually:  1,403  northern  elephant  seals, 
457  harbor  seals,  and  1.637  California 
sea  lions.  To  determine  the  nimiber  of 
takings  by  harassment  aimually.  one 
would  need  to  multiply  those  numbers 
by  the  ntmiber  of  launches  conducted 
annually.  The  animals  affected  may  be 
the  same  animals  or  may  be  different 
animals,  depending  upon  site  fidelity  of 
the  species.  For  the  5-year  period  of  the 
regulations,  these  numbers  of  Level  B 
harassment  takes  would  be  multiplied 
by  five.  Based  on  the  results  of  recent 
monitoring  of  the^aulouts.  the 
estimated  number  of  potential 
harassment  takes  would  be  significantly 
less  than  authorized  under  the  two 
recent  IHAs. 

Efiiects  of  Target  Missile  Launches  and 
Associated  Activities  on  Subsistence 
Needs 

There  are  no  subsistence  uses  for 
these  pinniped  species  in  California 
waters,  and,  thus,  there  are  no 
anticipated  effects  on  subsistence  needs. 

Effects  of  Target  Missile  Launches  and 
Associated  Activities  on  Marine 
Mammal  Habitat  on  SNI 

Harbor  seals,  California  sea  lions,  and 
northern  elephant  seals  use  various 
beaches  around  SNI  as  places  to  rest, 
molt,  and  breed.  These  beaches  consist 
of  sand  (e.g..  Red  Eye  Beach),  rock 
ledges  (e.g..  Phoca  Beach)  and  rocky 
cobble  (e.g..  Vizcaino  Beach).  Pinnipeds 
do  not  feed  when  hauled  out  on  these 
beaches,  and  the  airborne  launch 
sounds  will  mostly  reflect  or  refract 
from  the  water  surface  and,  except  for 
sounds  within  a  diameter  of 
approximately  60  degrees  directly  below 
the  launch  vehicle,  will  not  penetrate 
into  the  water  column.  The  sounds  that 
do  penetrate  will  not  persist  in  the 
water  near  the  island  for  more  than  a 
few  seconds.  Therefore,  the  Navy  does 
not  expect  that  launch  activities  will 
have  any  impact  on  the  food  or  feeding 
success  of  these  animals.  The  solid 
rocket  booster  from  the  Vandal  target 
and  the  JATO  bottles  from  the  BMQs  are 
jettisoned  shortly  after  laimch  and  fall 
into  the  sea  west  of  SNI.  While  it  is 
theoretically  possible  that  one  of  these 
boosters  might  instead  land  on  a  beach, 
the  probability  of  this  occurring  is  very 
low.  Fuel  contained  in  the  boosters  and 
JATO  bottles  is  consumed  rapidly  and 
completely,  so  there  would  be  no  risk  of 
contamination  even  if  a  booster  or  bottle 
did  land  on  the  beach.  Overall,  the 


proposed  target  missile  launches  and 
associated  activities  are  not  expected  to 
cause  significant  impacts  on  habitats  or 
on  food  sources  used  by  pirmipeds  on 

SNI. 

Mitigation 

To  avoid  additional  harassment  te  the 
pinnipeds  on  beach  haul  out  sites  and 
to  avoid  any  possible  sensitizing  or 
predisposing  of  pinnipeds  to  greater 
responsiveness  towards  the  sights  and 
sounds  of  a  launch,  NAWCWD  Point 
Mugu  will  limit  its  activities  near  the 
beaches  in  advance  of  launches. 
Existing  safety  protocols  for  Vandal 
launches  provide  a  built-in  mitigation 
measure.  That  is,  personnel  are 
normally  not  allowed  near  any  of  the 
pinniped  beaches  close  to  the  flight 
track  on  the  western  end  of  SNI  within 
two  hoius  prior  to  a  launch.  Where 
practicable,  NAWCWD  Point  Mugu  will 
adopt  the  following  additional 
mitigation  measures  when  doing  so  will 
not  compromise  operational  safety 
requirements  or  mission  goals:  (1)  The 
Navy  will  attempt  to  limit  launch 
activities  during  piimiped  pupping 
seasons,  particularly  harbor  seal 
pupping  season;  (2)  the  Navy  will 
attempt  not  tcf  launch  vehicles  at  low 
elevation  on  launch  azimuths  that  pass 
close  to  beach  haul-out  site(s);  (3)  the 
Navy  will  attempt  to  avoid  multiple 
target  launches  in  quick  succession  over 
haul-out  sites,  especially  when  young 
pups  are  present;  and,  (4)  the  Navy  will 
attempt  to  limit  launch  activities  during 
the  night. 

Monitoring 

As  part  of  its  application.  NAWS 
provided  a  proposed  monitoring  plan, 
similar  to  that  adopted  for  the  2001/ 
2002  and  2002/2003  IHAs  (see  66  FR 
41834,  August  9.  2001;  67  FR  56271. 
September  3,  2002),  for  assessing 
impacts  to  marine  mammals  from 
Vandal  and  smaller  subsonic  target  and 
missile  launch  activities  on  SNI.  This 
monitoring  plan  is  described  in  their 
application  (NAWS.  2002). 

The  Navy  proposes  to  conduct  the 
following  monitoring  during  the  first 
year  under  an  LOA  and  regulations. 

Land-Based  Monitoring 

In  conjunction  with  a  biological 
contractor,  the  Navy  will  continue  its 
land-based  monitoring  program  to 
assess  effects  on  the  three  common 
pinniped  species  on  SNI:  northern 
elephant  seals,  harbor  seals,  and 
California  sea  lions.  This  monitoring 
would  occur  at  three  different  sites  of 
varying  distance  from  the  launch  site 
before,  during,  and  after  each  launch. 
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The  monitoring  would  be  via 
autonomous  video  cameras. 

During  the  day  of  each  missile  launch, 
the  observer  would  place  three  digital 
video  cameras  overlooking  chosen  haul 
out  sites.  Each  camera  would  be  set  to 
record  a  focal  subgroup  within  the  haul 
out  aggregation  for  a  maximum  of  4 
hours  or  as  permitted  by  the  videotape 
capacity. 

Following  each  launch,  all  digital 
recordings  will  be  transferred  to  DVDs 
for  analysis.  A  DVD  player/computer 
with  high-resolution  freeze-frame  and 
jog  shuttle  will  be  used  to  facilitate 
distance  estimation,  event  timing,  and 
characterization  of  behavior.  Details  of 
analysis  methods  can  be  found  in  LGL 
Ltd.  Environmental  Research  Associates 
et  al.  (LGL.  2002). 

Acoustical  Measurements 

During  each  launch,  the  Navy  would 
obtain  calibrated  recordings  of  the  levels 
and  characteristics  of  the  received 
launch  sounds.  Acoustic  data  would  be 
acquired  using  three  Autonomous 
Terrestrial  Acoustic  Recorders  (ATAR) 
alt  three  different  sites  of  varying 
distances  from  the  tai;get's  flight  path. 
ATARs  can  record  sounds  for  extended 
periods  (dependent  on  san^pling  rate) 
without  intervention  by  a  technician, 
giving  them  the  advantage  over 
traditional  digital  audio  tape  (DAT) 
recorders  should  there  be  prolonged 
launch  delays  of  as  long  as  10  hours. 
Insofar  as  possible,  acoustic  recording 
locations  would  correspond  with  the 
sites  where  video  monitoring  is  taking 
place.  The  collection  of  acoustic  data 
would  provide  information  on  the 
magnitude,  characteristics,  and  duration 
of  sounds  that  pinnipeds  may  be 
exposed  to  during  a  launch.  In  addition, 
the  acoustic  data  can  be  combined  with 
the  behavioral  data  collected  via  the 
land-based  monitoring  program  to 
determine  if  there  is  a  dose-response 
relationship  between  received  sound 
levels  and  piimiped  behavioral 
ijeactions.  Once  collected,  sound  files 
will  be  transferred  onto  compact  discs 
(CDs)  and  sent  to  the  acoustical 
co&tractor  for  sound  analysis. 

For  further  details  regarding  the 
installation  and  calibration  of  the 
acoustic  instruments  and  analysis 
methods  refer  to  LGL  (2002). 

Reporting  Requirements 

An  interim  technical  report  is 
proposed  to  be  submitted  to  NMFS  60 
days  prior  to  the  expiration  of  each 
annual  LOA  issued  under  these 
regulations,  along  with  a  request  for  a 
follow-on  annual  LOA.  This  interim 
technical  report  will  provide  full 
documentation  of  methods,  results,  and 


interpretation  pertaining  to  all 
monitoring  tasks  for  laimches  during  the 
period  covered  by  the  LOA.  However, 
only  preliminary  information  would  be 
available  to  be  included  for  any 
launches  during  the  60-day  period 
immediately  preceding  submission  of 
the  interim  report  to  NMFS.  In  the 
unanticipated  event  that  any  cases  of 
pinniped  mortality  are  judged  to  result 
from  launch  activities  at  any  time 
during  the  period  covered  by  these 
regulations,  this  event  will  be  reported 
to  NMFS  immediately. 

The  proposed  2003-04  launch 
monitoring  activities  will  constitute  the 
third  year  of  formal,  concurrent 
pinniped  and  acoustical  monitoring 
during  launches  from  SNI.  Several  of 
the  questions  about  effects  of  such 
launch  activities  on  pinnipeds  ashore 
are  expected  to  be  answered  before  the 
first  LOA  is  issued  based  on  the  2001- 
2003  monitoring  under  IHAs. 
Additional  questions  will  be  answered 
during  the  first  year  of  monitoring  under 
an  LOA  in  2003-2004.  Following 
submission  in  2004  of  the  interim  report 
on  the  first  phase  of  monitoring  under 
an  LOA.  NAWS  believes  that  it  would 
be  appropriate  for  the  Navy  and  NMFS 
to  discuss  the  scope  for  any  additional 
launch  monitoring  work  on  SNI 
subsequent  to  the  first  LOA  issued 
under  these  regulations.  In  particular, 
some  biological  or  acoustic  parameters 
may  be  documented  adequately  prior  to 
or  during  the  first  LOA  (2003-2004), 
and  it  may  not  be  necessary  to  continue 
all  aspects  of  the  monitoring  work  after 
the  first  year. 

In  addition  to  annual  LOA  reports, 
NMFS  proposes  to  require  NAWS  to 
submit  a  draft  comprehensive  final 
technical  report  to  NMFS  180  days  prior 
to  the  expiration  of  the  regulations.  This 
technical  report  will  provide  full 
documentation  of  methods,  results,  and 
interpretation  of  all  monitoring  tasks  for 
launches  during  the  first  four  LOAs, 
plus  preliminary  information  for 
launches  during  the  first  6  months  of 
the  final  LOA. 

National  Environmental  Policy  Act 
(NEPA) 

In  accordance  with  section  6.01  of  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  Administrative 
Order  216-6  (Environmental  Review 
Procedures  for  Implementing  the 
National  Environmental  Policy  Act,  May 
20,  1999),  NMFS  has  analyzed  both  the 
context  and  intensity  of  thi$  action  and 
determined,  based  on  an  EA/FONSI 
conducted  by  NMFS  on  the  issuance  of 
a  small  take  authorization  for  Vandal   . 
and  other  rocket  and  missile  launches  at 
SNI  in  2001;  the  NAWCWD's  March, 


2002  Final  Environmental  Impact 
Statement  (Final  EIS)  to  assess  the 
effects  of  its  ongoing  and  proposed 
operations  in  the  Sea  Range  of  Point 
Mugu;  and  the  content  and  analysis  of 
NAWS's  October,  2002  request  for  the      . 
proposed  regulations  to  govern  this 
activity,  that  this  proposed  action  will 
not  individually  or  cumulatively  result 
in  a  significant  impact  on  the  quality  of 
the  human  environment  as  defined  in 
40  CFR  1508.27.  Therefore,  this  action 
is  categorically  excluded  bom  further 
environmental  review. 

Endangered  Species  Act  (ESA) 

If  NMFS  proceeds  with  rulemaking,  it 
will  consider  whether  consultation 
under  section  7  of  the  ESA  is  warranted. 

Coastal  Zone  Management  Act 
Consistency 

On  February  14,  2001,  by  a 
unanimous  vote,  the  State  of  California 
Coastal  Commission  concluded  that, 
with  the  monitoring  and  mitigation 
commitments  the  Navy  has  incorporated 
into  their  various  testing  and  training 
activities  on  the  Point  Mugu  Sea  Range, 
including  activities  on  SNI,  and 
including  the  commitment  to  enable 
continuing  Commission  staff  review  of 
finalized  monitoring  plans  and  ongoing 
monitoring  results,  the  activities  are 
consistent  with  the  marine  resources," 
environmentally  sensitive  habitat  and 
water  quality  policies  (Sections  30230. 
30240,  and  30231)  of  the  California 
Coastal  Act. 

National  Marine  Sanctuaries  Act 

According  to  the  Navy,  except  for 
aircraft  and  vessel  traffic  transiting  the 
area,  none  of  the  Navy's  proposed 
activities  would  take  place  within  the 
Charmel  Islcmds  National  Marine 
Sanctuary  (CINMS).  Also,  all  Navy  Sea 
Range  test  and  training  activities  are 
consistent  with  CINMS  regulations  (15 
CFR  920.70). 

Information  Solicited 

As  this  docimient  is  being  published 
in  conformance  with  NMFS  regulations 
implementing  the  small  take  program 
(50  CFR  216.104(b)(l)(ii)).  NMFS 
requests  interested  persons  to  submit 
comments,  information,  and  suggestions 
concerning  the  request  and  the  structure 
and  content  of  the  regulations  to  allow 
the  taking.  As  required  by  50  CFR 
216.105,  NMFS  will  consider  this 
information  in  developing  proposed 
regulations  to  authorize  the  taking.  Prior 
to  submitting  comments,  NMFS 
recommends  reviewers  of  this  document 
read  the  responses  to  comments  made 
previously  (see  66  FR  41843,  August  9, 
2001;  67  FR  56271.  September  3,  2002) 


for  this  action,  as  NMFS  does  not  intend 
to  address  these  issues  further  without 
the  submission  of  additional  scientific 
information  to  the  comment.  If  NMFS 
proposes  regulations  to  allow  this  take, 
interested  parties  will  be  provided  with 
a  45-day  period  within  which  to  submit 
conmients  on  the  proposed  rule. 

Dated:  March  5,  2003. 
Brian  P.  Hayden. 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-5644  Filed  3-10-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  030503A] 

Caribbean  Fishery  Management 
Council;  Public  Meeting  , 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meetings. 

summary:  The  Caribbean  Fishery 
Management  Council  (Council)  and  its 
Administrative  Committee  will  hold 
meetings. 

DATES:  The  meetings  will  be  held  on 
March  25-26,  2003.  The  Council  will 
convene  on  Tuesday,  March  25,  2003, 
from  9  a.m.  to  4  p.m..  and  the 
Administrative  Committee  will  meet 
from  4:15  p.m.  to  5:30  p.m.  The  Council 
will  reconvene  on  Wednesday.  March 
26,  2003,  from  9  a.m.  to  5  p.m., 
approximately. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Wyndham  Sugar  Bay  Beach  Club 
and  Resort,  6500  Estate  Smith  Bay,  St. 
Thomas,  U.S.V.l. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Coimcil, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-1920, 
telephone:  (787)  766-5926. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  its  111th  regular 
public  meeting  to  discuss  the  items 
contained  in  the  following  agenda: 
March  25,  2003,  9:00  a.m.  4:00  p.m. 

A.  Call  to  Order 

B.  The  Role  of  Marine  Reserves  in 
Conservation  Ethics  and  Ecosystem- 
Based  Management  -  Dr.  Jim  Bohnsack 

C.  EssenUal  Fish  Habitat  (EFH)-Draft 
Environmental  Impact  Statement  (DEIS) 
Progress  Report 

-Schedule  for  the  Submissions  of 
DEIS 
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-Agenda  items  for  Scientific  and 
Statistical  Conunittee  (SSC)/Habitat 
Advisory  Panel  (HAP)  Meeting  April 
24-25,  2003 

D.  Recommendations  from  Fisheries 
Workshops  -  Dr.  Lee  Carrubba 

E.  Stomach  Analysis  of  Deep  Water 
Snappers  -  Dr.  Edgardo  Ortiz,  4:15  p.m. 
-  5:30  p.m. 

A.  Administrative  Conmiittee  Meeting 

-Advisory  Panel  {AP)/SSC/HAP 
Membership 

-Budget:  2002,  2003,  2004-05 

-Queen  Conch  Initiative  -Projects  for 
Education  and  Scientific  Literature 

-Personnel  Issues  and  Statement  of 
Organization,  Practices  and  Procedures 
(SOPPs) 

-Other  Business 

March  26,  2003.  9  a.m.  -  5  p.m. 

A.  Sustainable  Fisheries  Act  (SFA): 
-Status  Criteria  of  Species:  Discussion 

of  Table  4  of  SFA  Document  G.  Garcia- 
Moliner 

-Schedule  to  Finish  the  Caribbean 
Fishery  Management  Coimcil/SFA 
Document 

B.  Enforcement 
-Federal  Government 
-Puerto  Rico 

-U.S.  Virgin  Islands 
-U.S.  Coast  Guard 

C.  Administrative  Committee 
Reconunendations 

-March  25.  2003 

D.  Meetings  Attended  by  Council 
Members  and  Staff 

-Chairs  and  Executive  Directors* 
Meeting.  Washington,  D.C. 
-Enforcement  Conference,  Dominican 

Republic 

-Coral  Reef  Task  Force  Meeting, 
Washington,  D.C. 

-Southeast  Data  and  Review  (SEDAR) 
Workshop,  St.  Petersburg,  Fl. 

E.  Other  Business 

F.  Next  Council  Meeting 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 


For  more  information  or  request  for  sign 
language  interpretation  andyother 
auxiliary  aids,  please  contact  Mr. 
Miguel  A.  Rolon,  Executive  Director, 
Caribbaan  Fishery  Management  Council, 
268  MunozWvera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico,  00918-2577. 
telephone:  (787)  766-5926.  at  least  5 
days  priqr  to  the  meeting  date. 

Dated:  March  5.  2003. 
Theopliilus  R.  Brainerd, 

Acting  Director.  Office  of  Sustainable 
FisheriesNational  Marine  Fisheries  Service. 
|FR  Doc.  03-5758  Filed  3-10-03;  8:45  am) 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospt>erlc 
Administration 

[I.D.  022703B] 

Endangered  Species;  File  No.  1420 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Douglas  Peterson,  Ph.D.,  Wamell  School 
of  Forest  Resources  (Fisheries  Division), 
University  of  Georgia,  Athens,  Georgia 
30602.  has  applied  in  due  form  for  a 
permit  to  take  shortnose  sturgeon, 
Acipenser  brevirostrum  for  purposes  of 
scientific  research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  April  10, 
2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division^  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring.  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Southeast, Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg.  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Jefferies  or  Gene  Nitta. 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  imder  the 
authority  of  the  Endangered  Species  Act 
of  1973.  as  amended  (ESA:  16  U.S.C. 
1531  et  seq.],  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

Dr.  Peterson  seeks  authorization  to 
sample  and  track  shortnose  sturgeon. 
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Acipenser  brevirostrum,  in  the 
Altamaha  River  in  Georgia.  Annually, 
up  to  200  fish  will  be  taken  via  gill  and 
trammel  netting,  measured,  weighed. 
PIT  and  Carlin  tagged,  tissue  anc^^ 
pectoral  fin  ray  samples  will  be  taken, 
and  the  fish  subsequently  released. 

Additionally,  up  to  10  of  the  total  fish 
sampled  annually  will  also  receive  an 
internal  radio-sonic  transmitter.  Dr. 
Peterson  also  proposes  to  deploy 
artificial  substrate  samplers  from 
February  to  mid-March  to  collect  up  to 
100  shortnose  sturgeon  eggs  annually. 
The  samplers  will  be  checked  and  reset 
daily  during  the  spawning  season  and 
the  eggs  collected  and  preserved  for 
subsequent  laboratory  analysis  to 
determine  percent  viability.  Dr.  Peterson 
seeks  authorization  to  conduct  the 
research  for  five  yeeu-s. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Dated:  February  28.  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  Doc.  03-5645  Filed  3-10-03;  8:45  ami 
BILLING  COOE  3Sia-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[l.D.  0221 03C] 

Vessei  Monitoring  Systems;  List  of 
Approved  Mobile  Transmitting  Units 
and  Communications  Service 
Providers 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  vessel  monitoring 

systems;  approval. 

SUMMARY:  This  document  provides 
notice  of  the  vessel  monitoring  systems 
(VMS)  approved  by  NOAA  for  use  by 
pelagic  longline  vessels  in  the  Atlantic 
Highly  Migratory  Species  (HMS) 
Fisheries  and  sets  forth  relevant  features 
of  each  VMS.  This  notification  is  being 
issued  to  replace  the  approval  notice 
published  on  September  9,  1999. 
ADDRESSES:  To  obtain  copies  of  the  list 
of  NOAA  approved  VMS  mobile 
transmitting  units  and  NOAA  approved 
VMS  communications  service  providers, 
or  information  tegarding  the  status  of 
VMSs  being  evaluated  by  NOAA  for 
approval,  write  to  NMFS  Office  for  Law 
Enforcement  (OLE),  8484  Georgia 
Avenue,  Suite  415,  Silver  Spring,  MD 
20910. 

To  submit  a  completed  and  signed 
checklist,  mail  or  fax  it  to  NOAA 
Enforcement,  9721  Executive  Center 
Drive  North,  Koger  Building,  St. 
Petersburg,  FL  33702,  fax  727-570- 
5375. 

For  more  addresses  regarding 
approved  VMSs.  see  the  SUPPLEMENTARY 
INFORMATION  section,  under  the  heading 
VMS  Provider  Addresses. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
current  listing  information  Mark  Oswell, 
Outreach  Specialist,  phone  301—427- 
2300.  fax  301-427-2055.  For  questions 
regarding  VMS  installation,  activation 
checklists,  and  status  of  evaluations, 
contact  Jonathan  Pinkerton,  National 
VMS  Program  Manager,  phone  301- 
427-2300.  fax  301-427-2055.  For 
questions  regarding  the  checklist, 
contact  Fred  Kyle.  Special  Agent,  NMFS 
Office  for  Law  Enforcement,  Southeast 
Division,  phone  727-570-5344. 

The  public  may  acquire  this  notice, 
installation  checklist,  and  relevant 
updates  via  the  "fax-back"  service,  or  at 
the  OLE  website  http:// 
www.nmfs.noaa.gov/ole/vms.htmI 
Telephone  requests  can  be  made  by 
calling  301^27-2300. 

SUPPLEMENTARY  INFORMATION: 


L  The  VMS  Requirement 

The  NMFS  issued  a  regulation  (64  FR 
29090,  May  28.  1999)  codified  at  50  CFR 
635.69.  requiring  the  use  of  VMS  by 
vessels  permitted  to  fish  for  HMS  and 
that  have  pelagic  longline  gear  onboard. 
Due  to  litigation,  the  requirement  had 
been  suspended  until  recently.  The 
placement  of  VMS  units  on  the  fishing 
vessels  in  this  fishery  will  enable  NMFS 
to  determine  vessel  locations  and  will 
complement  the  Agency's  efforts  to 
monitor  and  enforce  compliance  with 
applicable  regulations. 

This  document  provides  notice  of  the 
VMS  mobile  transceiver  units  and  the 
mobile  communications  service 
providers  that  have  been  approved  by 
NOAA  for  use  in  the  HMS  Fisheries. 
This  notice  is  being  issued  to  replace 
the  approval  notice  published  on 
September  9.  1999  (64  FR  48988).  The 
VMS  consists  of  both  the  mobile 
transceiver  unit  placed  on  the  vessel 
and  the  communications  service 
provider  that  supplies  the  wireless  link 
between  the  unit  on  the  vessel  and  the 
shoreside  data  user.  In  the  HMS 
Fisheries,  the  vessel  owner  is  required 
to  procure  both  VMS  components.  The 
two  VMS  components  may,  or  may  not, 
be  provided  by  a  single  vendor.  Thus, 
the  vessel  owner  may  need  to  procure 
the  mobile  transceiver  unit  and  the 
mobile  conmiunications  service 
separately. 

To  the  extent  that  the  use  of  VMS  is 
required  by  applicable  regulations. 
NMFS  is  considered  to  be  the  operator 
and  user  of  the  VMS  mobile  transceiver 
unit  and  the  user  of  any  required  data, 
regardless  of  who  is  required  to  pay  for 
the  mobile  transceiver  unit  onboard  a 
vessel  and  for  the  associated 
coirmiimications  services.  Accordingly, 
NMFS  will  specify  how  the  VMS  mobile 
transceiver  units  must  be  configured, 
installed,  and  activated.  This  does  not, 
however,  preclude  the  vessel  owner 
from  procuring  a  VMS  that  provides 
additional  services  and  capabilities  used 
exclusively  by  the  vessel  owner  and 
operator. 

On  September  23. 1993.  NMFS 
published  proposed  VMS  standards  at 
58  FR  49285.  On  March  31.  1994,  NMFS 
pubUshed  final  VMS  standards  at  59  FR 
15180.  These  documents  stated  that 
NMFS  endorses  the  use  of  VMS  and 
defined  specifications  and  criteria  for 
their  use. 

On  September  8,  1998.  NOAA 
published  a  request  for  information 
(RFI)  in  the  Commerce  Business  Daily  in 
which  it  stated  the  minimimi  VMS 
specifications  necessary  for  NOAA's 
approval.  The  RFI  requested  that 
responses  from  interested  VMS 
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providers  include  supporting 
information  which  would  demonstrate 
that  the  VMS  could  meet  the  minimum 
specifications  established  by  NMFS 
OLE.  The  submitted  supporting 
information  was  used  as  the  basis  for 
approving  the  mobile  transceiver  units 
and  communications  service  providers 
specified  in  this  document. 

This  document  lists  each  currently 
approved  VMS  and  sets  forth  the 
features  of  each  VMS.  The  list  of  VMS 
mobile  transceiver  units  emd 
communications  service  providers 
approved  by  NOAA  will  be  updated  and 
revised  as  others  are  approved.  The  list 
will  be  posted  on  the  NMFS  OLE 
website  and  will  contain  revisions  when 
required. 

As  noted  above,  implementation  of 
required  VMS  usage  in  the  HMS 
fisheries  was  delayed  until  a  court 
recently  upheld  the  HMS  VMS  HMS 
requirement.  NMFS  will  issue  a  separate 
notice  in  the  Federal  Register  specifying 
the  effective  date  of  the  requirement  to 
have  a  working  VMS  unit  installed 
onboard  a  vessel  that  has  left  port  and 
that  has  HMS  permits  and  pelagic 
longline  gear.  However,  fishing  vessel 
owners  and  operators  should  not  delay 
their  purchase  and  installation  of  a  VMS 
mobile  transceiver  unit  until  the  last 
day.  Vendors  may  require  extended 
periods  of  time  to  deliver  a  mobile 
transceiver  unit  and  to  complete  its 
installation. 

n.  VMS  Mobile  Transceiver  Units 

A.  INMARSAT-C  Transceivers 

The  Iimiarsat-C  satellite 
commimications  VMS  transmitting 
units  that  meet  the  minimum  technical 
requirements  for  the  HMS  Fisheries  are 
as  follows:  Thrane  &  Thrane  Fishery 
"Capsat"  (part  number  TT-3022D- 
NMFS);  Trimble  Galaxy  TNL7005  (part 
number  17760-45)  with  software  v5.1; 
and  Trimble  Galaxy  Courier  TNL8005 
(part  number  30090-45)  with  software 
v5.1.  Both  Trimble  units  use  antenna 
part  nimiber  25132-01  and  must  run 
software  version  5.1,  or  later.  Those 
vessels  using  earlier  versions  of  Trimble 
software  (5.0,  and  earlier)  must  contact 
their  Trimble- Authorized  Support 
Dealer  to  perform  an  upgrade  to 
firmware  version  5.10  or  5.10a,  and  set 
the  parameters  equivalent  to  software 
version  5.1,  or  later.  The  addresses  for 
the  Thrane  &  Thrane  distributor 
(LandSea  Systems)  and  the  Trimble 
dealer  contact  are  provided  under  the 
heading  VMS  Provider  Addresses. 
Though  both  Trimble  imits  are 
approved  for  use,  they  are  no  longer 
being  manufactured.  Units  still  may  be 
available  at  Trimble-authorized  dealers. 


Pursuant  to  50  CFR  635.69(d),  the 
NMFS  will  provide  an  installation  and 
activation  checklist  for  the  below  listed 
units  which  the  vessel  owner  must 
follow.  The  vessel  owner  must  sign  a 
statement  on  the  checklist  certifying, 
compliance  with  the  installation 
procedures  and  return  the  checklist  to 
NMFS.  Installation  can  be  performed  by 
experienced  crew  or  by  an  electronics 
specialist,  and  the  installation  cost  is 
paid  by  the  ov^mer.    , 

The  owner  may  confirm  that 
automated  position  reports  are  being 
received  by  calling  the  NMFS  Office  for 
Law  Enforcement  in  St.  Petersburg,  FL 
at  727—570—5344. 

Thrane  &  Thrane  TT-3022D-NMFS 
features:  The  tnmsceiver  consists  of  an 
integrated  GPS/Inmarsat-C  unit  in  the 
wheelhouse  and  an  anterma  mounted 
atop  the  vessel.  The  unit  is  factory  pre- 
configured  for  NMFS  VMS  operations 
(non-Global  Maritime  Distress  &  Safety 
System  (non-GMDSS)).  Satellite 
commissioning  services  are  provided  by 
LandSea  Systems  personnel. 

Automatic  GPS  position  reporting 
starts  after  transceiver  installation  and 
power  activation  onboard  the  vessel. 
The  imit  is  a  car-radio-sized  transceiver 
using  a  floating  10  to  32  VDC  power 
supply.  The  imit  is  configured  for 
automatic  reduced  position 
transmissions  when  the  vessel  is 
stationary  (i.e.,  in  port).  It  allows  for 
port  stays  without  power  drain  or  power 
shut  down.  The  unit  restarts  normal 
posi'don  transmission  automatically 
when  the  vessel  goes  to  sea. 

The  outside  antenna,  model  TT- 
3005M,  is  a  compact  omni-directional 
Inmarsat-C/GPS  antenna,  providing 
operation  down  to  -15  deg.  angles. 
Although  the  unit  contains  push  buttons 
Id  request  emergency  assistance  fr6m 
United  States  search  and  rescue 
authorities,  search  and  rescue 
authorities  can  use  the  transceiver  to 
communicate  with  the  vessel  only  when 
additional  equipment  not  required  by 
NMFS  is  purchased  (i.e.,  a  message 
terminal  display). 

A  configuration  option  is  available  to 
automatically  send  position  reports  to  a 
private  address,  such  as  a  fleet 
management  company.  Another 
available  option  is  the  ability  to  send 
and  receive  private  e-mail  and  other 
messages  with  the  purchase  and 
installation  of  an'  input  device  such  as 
a  laptop  or  personal  computer. 

A  vessel  owner  wishing  to  piut;hase 
this  system  may  contact  the  entity 
identified  imder  the  heading  VMS 
Provider  Addresses  for  Thrane  &  Thraiie 
TT-3022D-NMFS.  The  owner  should 
identify  himself  or  herself  as  a  vessel 
owner  in  the  "United  States  HMS 


Fishery."  The  Thrane  &  Thrane 
transceiver  and  antenna  the  vessel    - 
owner  purchases  will  be  configured  for 
the  HMS  Fisheries. 

To  use  this  transceiver,  the  vessel 
owner  will  need  to  establish  an 
Inmarsat-C  system  use  contract  with  an 
approved  Inmarsat-C  communications 
service  provider.  The  owner  will  be 
required  to  complete  the  Inmarsat-C 
"Registration  for  Service  Activation  for 
Maritime  Mobile  Earth  Station."  The 
owner  should  consult  with  LandSea 
when  completing  this  form. 

LandSea  Systems  personnel  will 
perform  the  following  before  shipment: 
(a)  configure  the  TT-3022D-NMFS 
according  to  NMFS  OLE  specifications 
for  the  HMS  Fisheries;  (b)  download  the 
predetermined  NMFS  position  reporting 
and  broadcast  command  identification 
numbers  into  the  transceiver;  (c)  test  the 
transceiver  to  ensure  operation  when 
installation  has  been  completed  on  the 
vessel;  and  (d)  forward  the  Inmarsat 
service  provider  and  transceiver 
identifying  information  to  the  NOAA  , 
Office  for  Law  Enforcement. 

Trimble  Galaxy  TNL7005  part  number 
17760-45.  Software  v5.1.  features:  The 
transceiver  consists  of  an  integrated 
GPS/Inmarsat-C  unit  in  the  wheelhouse 
and  an  antenna  mounted  atop  the 
vessel.  The  unit  is  factory  pre- 
configured  for  NMFS  VMS  operations 
(non-GMDSS).  The  installation  will  be 
performed  by  Trimble-authorized 
support  dealers  and  must  be  paid  for  by 
the  owner. 

Automatic  GPS  position  reporting 
starts  after  coordination  with  the 
communications  service  provider. 
Although  the  unit  contains  push  buttons 
to  request  emergency  assistance  from 
United  States  search  and  rescue 
authorities,  search  and  rescue 
authorities  can  use  the  transceiver  to 
communicate  with  the  vessel  only  when 
additional  equipment  not  required  by 
NMFS  is  purchased  (i.e.,  a  message 
terminal  display). 

A  configxiration  option  is  available  to 
automatically  send  position  reports  to  a 
private  address,  such  as  a  fleet 
managejnent  company.  Another 
available  option  is  the  ability  to  send/ 
receive  private  e-mail  and  other 
messages  with  the  purchase  and 
installation  of  an  input  device,  such  as 
a  laptop  or  personal  computer. 

Trimble  Galaxy  Courier  TNL8005  part 
number  30090-45,  Software  v5.1 
features:  The  Trimble  Galaxy  Courier 
TNL8005  transceiver  has  the  same 
features  as  the  Trimble  Galaxy 
TNL7005.  except  that  it  also  includes  an 
integrated  computer  for  messaging, 
including  Internet  e-mail.  The  unit  is 
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factory  pre-configured  for  NMFS  VMS 
operations,  and  it  is  GMDSS. 

Trimble  Galaxy-General  features:  A 
vessel  owner  wishing  to  purchase  this 
system  should  contact  the  entity 
identified  under  VMS  Provider 
Addresses  for  Trimble  Galaxy 
Information.  The  owner  should  identify 
himself  or  herself  as  a  vessel  owner  in 
the  "United  States  HMS  Fishery." 

In  addition  to  purchasing  an  approved 
Trimble  transceiver  (TNL7005  or 
TNL8005)  and  an  antenna  for  the  HMS 
fishery,  the  vessel  owner  will  need  to 
establish  ai>  Inmarsat-C  system  use 
contract  with  an  approved  Inmarsat-C 
communications  service  provider.  The 
transceiver  will  need  to  be 
commissioned  with  the  service 
provider. 

The  installation.of  the  transceiver  and 
antenna  must  be  paid  for  by  the  owner. 
To  set  up  the  transceiver  for  NMFS  VMS 
operations,  the  owner  will  (a)  turn  on 
the  power  of  the  vessel  transceiver;  (b) 
contact  the  Inmarsat-C  system 
communications  service  provider;  (c) 
have  the  service  provider's  Customer 
Service  download  the  pre-determined 
NMFS  position  reporting  and  broadcast 
commands  from  the  provider's  control 
center  to  the  vessel  transceiver  via 
satellite;  and  (d)  confirm  with  Customer 
Service  that  periodic  position  reports 
are  now  automatically  being  sent  to 
NOAA.  Customer  Service  will  confirm 
service  activation  by  forwarding  to  the 
Office  for  Law  Enforcement  the 
following  identifying  information:  (a) 
Trimble  transceiver  serial  number;  (b) 
Inmarsat  Identification  number;  (c)  Data 
Network  Identification  (DNID)  and 
member  numbers;  (d)  Enhanced 
Network  Identification  (ENID)  numbers; 
(e)  owner  name;  (f)  vessel  name;  and  (g) 
Vessel  documentation  or  registration 
number. 

III.  Communications  Service  Providers 

NMFS  OLE  has  approved  the  below- 
listed  Telenor  and  Xantic  satellite 
communications  services  for  the 
Atlantic  HMS  fishery.  It  is 
recommended  that  the  vessel  owner 
keep  for  his  or  her  records  and  that 
Telenor  and  Xantic  have  on  record  the 
following  identifying  information:  (a) 
signed  and  dated  receipts  and  contracts; 
(b)  transceiver  serial  number;  (c) 
Telenor  or  Xantic  customer  number, 
user  name  and  password;  (d)  e-mail 
address  of  transceiver;  (e)  Inmarsat 
identification  number;  (f)  Data  Network 
Identification  numbers  (DNID  and 
ENID),  including  the  member  number; 
(g)  owner  name;  (h)  vessel  neune;  (i) 
vessel  documentation  or  registration 
number;  and  (j)  mobile  earth  station 
license  (FCC  license). 


The  owner  may  confirm  transceiver 
operation  and  communications  service 
to  ensure  that  position  reports  are 
automatically  sent  to  and  received  by 
the  Office  for  Law  Enforcement  before 
leaving  on  a  fishing  trip  under  VMS. 
The  NOAA  Office  for  Law  Enforcement 
does  not  regard  the  fishing  vessel  as 
meeting  the  requirements  of  50  CFR 
635.69  until  position  reports  are 
automatically  received.  For 
confirmation  purposes,  contact  the 
NOAA  Office  for  Law  Enforcement  in 
St.  Petersburg,  FL,  at  727-570-5344. 

A.  Telenor  Satellite  Services/lnmarsat-C 

Inmarsat-C  is  a  store-and-forward  data 
messaging  service.  Inmarsat-C  allows 
users  to  send  and  receive  information 
virtually  anywhere  in  the  world  -  on 
land,  at  sea,  and  in  the  air.  Inmarsat-C 
supports  a  wide  variety  of  applications 
including  Internet  e-mail,  position  and 
weather  reporting,  a  free  daily  news 
service,  and  remote  equipment 
monitoring  and  control.  Mariners  can 
use  Inmarsat-C  free  of  charge  to  send 
critical  safety  at  sea  messages  as  part  of ' 
the  U.S.  Coast  Guard's  Automated 
Mutual-Assistance  Vessel  Rescue 
system  and  of  the  NOAA  Shipboard 
Environmental  Acquisition  System 
programs.  For  the  'Telenor  address,  look 
under  the  heading  VMS  Provider 
Addresses. Inmarsat-C  features:  Vessel 
owners  wishing  to  use  Inmarsat-C  will 
need  to  purchase  an  Inmarsat-C 
transceiver  and  antenna  approved  for 
the  fishery.  The  owner  will  need  to 
complete  an  Inmarsat-C  system  use 
contract  with  Telenor,  including  a 
provision  for  a  mobile  earth  station 
license  (FCC  requirement).  The 
transceiver  will  need  to  be 
commissioned  with  Inmarsat  according 
to  Telenor  instructions.  The  owner 
should  refer  to  and  follow  the 
configuration,  installation,  and  service 
activation  procedures  for  the  specific 
transceiver  piut^hased.  ■ 

B.  Xantic 

Xantic  is  a  provider  of  Inmarsat 
satellite  commimications  services. 
Xantic  offers  seamless,  global  Inmarsat- 
C  coverage.  Xantic  is  approved  for  VMS 
use  with  Inmarsat-C  services.  For  the 
Xantic  address,  look  under  the  heading 
VMS  Provider  Addresses. 

Xantic  features:  Customer  Service 
supports  the  security  and  privacy  of 
vessel  accounts  and  messages  with  the 
following:  (a)  password  authentication 
for  vessel  owners  or  agents  and  for  the 
NOAA  Office  for  Law  Enforcement  to 
prevent  unauthorized  changes  or 
inquiries;  and  (b)  separation  of  private 
messages  from  Office  for  Law 
Enforcement  messages.  (The  Office  for 


Law  Enforcement  receives  VMS-related 
position  reports  only.) 

Billing  is  separated  between  accounts 
for  the  vessel  owner  and  the  NOAA 
Office  for  Law  Enforcement.  VMS 
position  reports  and  vessel-initiated 
messaging  are  paid  for  by  the  vessel 
owner.  Messaging  initiated  from  the 
Office  for  Law  Enforcement  operations 
center  is  paid  for  by  NOAA. 

Customer  Service  supports  and 
establishes  a  two-way  transmission  of 
transceiver  unit  configuration 
commands  between  the  transceiver  and 
land-based  control  centers.  This 
supports  the  Office  for  Law 
Enforcement's  message  needs  and, 
optionally,  fishermen's  private  message 
needs. 

When  the  transceiver  transmits  a 
message  requesting  emergency 
assistance  (GMDSS  alert),  Xantic 
(through  Inmarsat)  forwards  the 
information  to  the  United  States  Coast 
Guard.  However,  unless  non-NMFS 
required  equipment  is  purchased  (i.e., 
an  addition  of  a  message  terminal 
display),  the  United  States  Coast  Guard 
can  not  use  the  transceiver  to 
communicate  with  the  vessel. 

The  vessel  owner  can  configure 
automatic  position  reports  to  be  sent  to 
a  private  address,  such  as  to  a  fleet 
management  company.  The  vessel  can 
send  and  receive  private  e-mail  and 
other  messages  when  the  transceiver  has 
such  an  input  device  as  a  laptop  or 
personal  computer  attached. 

Vessel  owners  wishing  to  use  Xantic 
will  need  to  purchase  an  Inmarsat-C 
transceiver  and  antenna  approved  for 
the  fishery.  The  owner  will  need  to 
complete  an  Inmarsat-C  system  use 
contract  with  Station  12,  including  a 
mobile  earth  station  license  (FCC 
requirement).  The  transceiver  will  need 
to  be  commissioned  with  Inmarsat 
according  to  Xantic's  instructions.  The 
owner  should  refer  to  and  follow  the 
configuration,  installation,  and  service 
activation  procediu«s  for  the  specific 
transceiver  purchased. 

IV.  VMS  Provider  Addresses 

For  Thrane  &  Thrane  TT-3022D- 
NMFS  information,  contact  Ken 
Ravenna,  Marine  Products,  LandSea 
Systems,  Inc., 509  Viking  Drive,  Suite  K, 
L  &  M,  Virginia  Beach,  VA  23452;  voice: 
757-463-9557;  fax:  757-463-9581,  e- 
mail:  KCR@LandSeaSystems.com.; 
website:  http:// 
www.landseasystems.com. 

For  regional  dealer  information  about 
the  Trimble  Galaxy  transceiver  units, 
contact  Tom  Mackey  at  1-800-477- 
1207,  or  a  Trimble- Authorized  Support 
Dealer,  based  at  local  marine  electronics 
outlets. 
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For  Telenor  information,  contact 
Telenor  Satellite  Services,  6560  Rock 
Spring  Drive.  Bethesda,  MD  20817; 
Telenor  Customer  Care,  phone:  800- 
685-7898  or  301-838-7700;  e-mail: 
www.customercare@telenor-usa.com.\ 
website:  www.telenor-usa.com. 
Alternate  Contact:  Courtney  Coleman, 
Manager  COMSAT-C  Services 
Marketing,  6560  Rock  Spring  Dr., 
Bethesda,  MD  20817;  phone:  301-214- 
3293.e-mail:  courtney.coleman@telenor- 
usa.com. 

For  Xantic  information,  contact 
Xantic,  Andre  Cortese,  1211 
Connecticut  Ave.,  NW,  Suite  504. 
Washington,  DC  20036;  telephone 
number:  202-785-5615;  e-mail: 
andrea.cortese@xantic.net.  Customer 
Service,  Netherlands,  toll'free:  1-888- 
440-8988;  website:  www.jfanticnet. 

Authority:  16  U.S.C.  1801.  et  seq. 
Dated:  March  3.  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[PR  Doc.  03-5643  Filed  3-10-03;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0079] 

Federal  Acquisition  Regulation; 
Information  Collection;  Corporate 
Aircraft  Costs 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0079). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  qpd  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  corporate  aircraft  costs.  This 
OMB  clearance  expires  on  June  30, 
2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 


and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  t6  be 
collected;  and  ways  in  whifch  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  12.  2003. 

ADDRESSES:  Submit  comments, 
including  suggestions  for  r^ucing  this 
burden  to  the  General  Services 
Administration.  FAR  Secretariat  (MVA). 
1800  F  Street,  NW.,  Room  4035. 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Loeb,  Acquisition  Policy 
Division,  GSA,  (202)  501-0650. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Government  contractors  that  use 
company  aircraft  taust  maintain  logs  of 
flights  containing  specified  information 
to  ensure  that  costs  are  properly  charged 
against  Govenunent  contracts  and  that 
directly  associated  costs  of  unallowable 
activities  are  not  charged  to  such 
contracts. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  3,000  . 

Responses  Per  Respondent:  1 .     • 

Total  Responses:  3 ,000. 

Average  Burden  Per  Response:  6 
hours. 

Total  Burden  Hours:  18.000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  dociunents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035. 
Washington.  DC  20405,  telephone  (202) 
501-^755.  Please  cite  OMB  Control  No. 
9000-0079,  Corporate  Aircraft  Costs,  in 
all  correspondence. 

Dated:  March  5,  2003. 
Laura  G.  Smith, 

Director, ,  Acquisition  Policy  Division. 
(FR  Doc.  03-5669  Filed  3-10-03;  8:45  am] 
BILUNG  CODE  S820-EP-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Availability  of  the  Final 
Environmental  Assessment  for  Waste 
Disposition  Activities  at  the  Paducah 
Gaseous  Diffusion  Plant 

agency:  Department  of  Energy,  DOE. 
ACTION:  Notice  of  availability. 


summary:  The  Department  of  Energy 
(DOE),  annoimces  the  availability  of  the 
Finding  of  No  Significant  Impact  and 
Environmental  Assessment  (EA)  for 
Waste  Disposition  Activities  at  the 
Paducah  Site  (DOE/EA-1339).  The  EA 
has  been  prepared  in  accordance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  as 
amended  (NEPA)  (42  U.S.C.  4321  et 
seq.y.  Council  on  Environmental  Quality 
regulations  implementing  NEPA.  40 
CFR  Parts  1500-1508;  and  DOE  NEPA 
Implementing  Procedures.  10  CFR  Part 
1021. 

addresses:  Copies  of  the  EA  may  be 
obtained  from:  U.S.  Department  of 
Energy.  Paducah  Site  Office,  Attn:  Mr. 
Gary  Bodenstein,  PO  Box  1410, 
Paducah,  KY  42001,  fax  (1-270-441- 
6801),  (BodensteinGlV@oro.doe.gov). 

The  EA  is  available  for  review  at  the 
U.S.  Department  of  Energy 
Environmental  Information  Center, 
Barkley  Centre,  115  Memorial  Drive,  in 
Paducah  Kentucky.  The  EA  is  also 
available  for  review  at  the  U.S. 
Department  of  Energy  Information 
Center  at  475  Oak  Ridge  Turnpike.  Oak 
Ridge,  TN  37830. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  on  the  DOE  NEPA 
process,  please  contact:  Ms.  Carol  M. 
Borgstrom.  Director,  Office  of  NEPA 
Policy  and  Compliance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  telephone  202- 
586-4600,  or  leave  a  message  at  1-800- 
472-2756. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE)  has 
completed  an  environmental  assessment 
(DOE/EA-1339)  for  proposed 
disposition  of  polychlorinated  biphenyl 
(PCB)  wastes,  low-level  radioactive 
waste  (LLW),  mixed  low-level 
radioactive  waste  (MLLW),  and 
transuranic  (TRU)  waste  from  the 
Paducah  Site  in  Paducah,  Kentucky.  All 
of  the  wastes  would  be  transported  for 
disposal  at  various  locations  in  the 
United  States.  Based  on  the  results  of 
the  impact  analysis  reported  in  the  EA, 
DOE  has  determined  that  the  proposed 
action  is  not  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  envirorunent  within  the 
context  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  Therefore,      ' 
preparation  of  an  environmental  impact 
statement  was  not  necessary,  and  DOE 
is  issuing  this  Finding  of  No  Significant 
Impact  (FONSI). 
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Issued  in  Oak  Ridge,  Tennessee  on  March 
3,  2003. 

James  L.  Elmore, 

Alternate  NEPA  Compliance  Officer. 
IFR  Doc.  03-5736  Filed  3-10-03:  8:45  am) 

BILUNG  CODE  64S0-01-P 

DEPARTMENT  OF  ENERGY 

Notice  of  Inventions  Available  for 
License 

AGENCY:  Office  of  General  Counsel, 
Department  of  Energy. 

ACTION:  Notice  of  inventions  availabler 
for  license. 

SUMMARY:  The  Department  of  Energy 
hereby  announces  that  the  following 
patents  are  available  for  license,  in 
accordance  with  35  U.S.C.  207-209: 
U.S.  Patent  No.  6,200.81681.  entitled 
"Method  for  Measuring  Particulate  and 
Gaseous  Metals  in  a  Fluid  Stream, 
Device  for  Measuring  Particulate  and 
Gaseous  Metals  in  a  Fluid  Stream";  U.S. 
Patent  No.  6.379,841,  entitled  "Solid 
State  Electrochemical  Current  Source". 
A  copy  of  the  patents  may  be  obtained, 
for  a  modest  fee,  from  the  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Marchick.  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
1000  Independence  Ave.,  SW., 
Washington.  DC  20585;  Telephone  (202) 
586-2802. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR 
404.37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  under  certain 
circumstances,  provided  that  notice  of 
the  invention's  availability  for  license 
has  been  announced  in  the  Federal 
Register. 

Issued  in  Washington,  DC,  on  March  5. 
2003. 

Paul  A.  Gottlieb, 

Assistant  General  Counsel  for  Technology. 
Transfer  and  Intellectual  Property. 
IFR  Doc.  03-5735  Filed  3-10-03;  8:45  am) 

BILLING  CODE  6450-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-S-003] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Extension  of  Time 

March  4.  2003. 

By  this  notice,  the  date  for  filing 
interventions,  protests,  and  comments 
in  this  proceeding,  is  hereby  extended 
to  and  including  April  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Dor.  03-5^56  Filed  3-10-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-266-000] 

Clear  Creek  Storage  Company,  i>L.C.; 
Notice  of  Tariff  Filing 

March  4.  2003. 

Take  notice  that  on  February  28,  2003, 
pursuant  to  18  CFR  154.7.  and  in 
response  to  the  Commission's  October 
31 ,  2002,  Order  on  Remand,  Clear  Creek 
Storage  Company,  L.L.C.,  (Clear  Creek) 
tendered  for  filing  and  acceptance  to  be 
effective  March  31,  2003,  proposed 
revised  tariff  sheets  to  Original  Volume 
No.  1  of  its  FERC  Gas  Tariff  as  listed 
below: 

Firs!  Revised  Sheet  No.  47 
.Second  Revised  Sheet  Nos.  44  and  46A 
Third  Revised  Sheet  Nos.  4A  and  38 
Fourth  Revised  Sheet  No.  41 

Clear  Creek  states  that  through  this 
filing  it  will  revise  its  tariff  by  (1) 
removing  the  term  matching  cap  for  the 
right  of  first  refusal  and  (2)  reinstating 
the  price  cap  for  short-term  releases. 
Clear  Creek  states  further  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FfiRRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5662  Filed  3-10-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-270-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4,  2003. 

Take  notice  that  on  February  28.  2003, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  as  indicated 
below: 

Third  Revised  Ninth  Revised  Sheet  No.  5 

(Effective  4-1-03) 
Second  Revised  Tenth  Revised  Sheet  No.  5 

(Effective  5-1-03) 
Second  Revised  Seventh  Revised  Sheet  No.  6 

(Effective  4-1-03) 
Second  Revised  Eighth  Revised  Sheet  No.  6 

(Effective  5-1-03) 

Kern  ifever  states  that  the  purpose  of 
this  filing  is  to  adjust  the  electric 
compressor  fuel  surcharge  applicable  to 
rolled-in  rate  shippers  for  quantities  of 
gas  scheduled  for  delivery  downstream 
of  the  Daggett  compressor  station  and  to 
incorporate  the  revised  surcharge  into 
Kern  River's  tariff,  to  be  effective  April 
1,  2003.  In  conjunction  with  this  filing, 
and  in  compliance  with  the 
Commission's  "Order  Issuing 
Certificate"  dated  July  26,  2001, 
pertaining  to  Kem  River's  2002 
Expansion  Project,  Kem  River  also  is 
submitting  a  work  paper  showing  the 
net  benefit  to  vintage  shippers  of  rolling 
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in  its  2002  expansion  project  after  actual 
fuel  costs  are  considered.  Kem  River 
states  that  it  has  served  a  copy  of  this 
filing  upon  its  customers  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5664  Filed  3-10-03;  8:45  am] 

BUXmG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-54-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Application 

March  4.  2003. 

On  Febraary  24,  2003,  Midwestem 
Gas  Transmission  Company 
(Midwestem),  P.O.  Box  542500,  Omaha, 
Nebraska  68154-8500,  filed  in  Docket 
No.  CP03-54-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA),  as  amended,  and  part 
157  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  for  authorization  to 
abandon  a  natural  gas  compressor  unit 
and  appurtenant  faciUties  located  at 


Compressor  Station  No.  2110,  in  Pike 
County,  Indiana,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.feic.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll; 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 

Midwestem  states  that  it  proposes  to 
abandon  in  place  a  1,100  horsepower 
Solar  Satum  turbine  and  appurtenant 
facilities  located  at  Compressor  Station 
No.  2110,  in  Pike  County,  Indiana  (Unit 
2110-B).  Compressor  Station  No.  2110 
is  located  on  Midwestern's  mainline, 
which  extends  from  Sumner  County, 
Tennessee  to  Will  County,  Illinois. 

Midwestem  states  that  Unit  2110-B 
was  originally  installed  in  1979,  was 
certified  in  Docket  No.  CP73-244,  and 
on  December  21,2000,  Midwestem  filed 
a  petition  for  exemption  pursuant  to 
Section  7(c)(1)(B)  of  the  NGA. 
Midwestern  states  that  the  petition 
requested  authority  to  inactivate  Unit 
2110-B  on  a  temporary  basis  for  a 
period  of  18  to  24  months  and  that  the 
petition  was  noticed  on  January  4,  2001. 
Midwestern  states  also  that  the  petition 
explained  that  Unit  2110-B  was 
expensive  to  operate  and  difficult  to 
maintain  due  to  its  age  (over  20  years). 
According  to  Midwestem,  Unit  2110- 
B's  capacity  accounts  for  approximately 
1.6%  of  the  total  horsepower  on  the 
Midwestem  system  and  that 
abandonment  of  Unit  2110-B  would 
reduce  the  capacity  by  approximately  4 
MMcf/d,  less  than  1%  of  Midwestem's 
total  throughput  capacity.  Midwestem 
states  that  the  abandonment  of  this 
natural  gas  compressor  unit  will  not 
affect  current  services  on  Midwestem's 
system.  According  to  Midwestern,  its 
current  firm  commitments  across  the 
affected  pipeline  segment  totals  518 
MMcf/d.  With  Unit  2110-B  operating,; 
Kndwestem's  mainline  has  a  certified 
qfoacity  of  678  MMcf/d  but  over  the 
^t  two  years  the  average  throughput  of 
the  Midwestem  system  has  been  296 
MMcf/d.  For  the  past  three  months, 
Midwestem  states  that  the  average 
throughput  has  been  318  MMcf/d.  A 
Commission  order  granting  the  petition 
for  exemption  was  issued  on  February 

23.2001. 

Since  the  Commission's  February  23, 
2001  order,  Midwestem  states  that  it  has 
determined  that  Unit  2110-B  is  not 
required  to  meet  the  firm  service 


commitments  of  its  existing  customers 
and  that  current  market  conditions  and 
volumetric  requirements  through 
Compressor  Station  No.  2110  do  not 
show  a  need  for  Unit  2110-B. 

Midwestem  states  that  Unit  2110-B  is 
one  of  five  natural  gas  compressor  units 
located  at  Compressor  Station  -No.  2110 
and  that  there  are  no  changes  required 
to  the  four  remaining  natural  gas 
compressor  units  or  station  facilities  to 
meet  the  current  service  demands  at  this 
location  on  Midwestem's  system. 
According  to  Midwestem,  Unit  2110-B 
will  be  deactivated  by  removal  of 
valving  and  associated  piping  and  at 
such  time  that  the  retired  natural  gas 
compressor  unit  and  any  related 
appurtenant  facilities  are  dismantled 
and  removed,  there  is  not  expected  to  be 
any  adverse  effect  on  the  environment. 
These  facilities  are  located  above 
ground,  on  previously  disturbed  ground, 
entirely  within  the  boundaries  of  the 
Compressor  Station  No.  2110  site  and 
no  ground  disturbance  is  foreseen  in  the 
abandonment  of  this  natural  gas 
compressor  unit. 

Any  questions  concerning  this 
application  may  be  directed  to  Raymond 
D.  Neppl,  Vice  President,  Regulatory 
Affairs  and  Market  Services, 
Midwestem  Gas  Transmission 
Company,  P.O.  Box  542500,  Omaha, 
Nebraska  68154-8500,  at  (402)  492- 
7428. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  NE.,  Washington.  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date  below.  A  person 
obtaining  party  status -will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
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to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's   , 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Comnfission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  March  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-5657  Filed  3-10-03;  8:45  ami 

BNJJNO  CODE  6717-01-P. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-264-000] 

Midwestern  Gas  Transmission 
Company  ;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  4.  2003. 

Take  notice  that  on  February  28,  2003, 
Midwestern  Gas  Transmission  Conipany 
(Midwestern)  tendered  for  filing,  its 
niiith  annual  cashout  report  for  the 
September  2001  through  August  2002 
period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Riegulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 


Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  1 1 ,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-5661  Filed  3-10-03:  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-262-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

March  4.  2003. 

Take  notice  that  on  February  27,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  certain  tariff 
sheets  to  become  part  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1 
(Tariff),  to  be  effective  March  31,  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  make  several  minor  revisions 
to  the  General  Terms  and  Conditions  of  ' 
Natural's  Tariff. 

Natural  requests  waivers  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  proposed  tariff 
sheets  to  become  effective  March  31, 
2003. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferG.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5659  Filed  3-10-03;  8:45  am) 

MLUNO  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-267-O00] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

March  4,  2003. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  February  28, 
2003,  tendered  for  filing  to  become  part 
of  Northern's  FERC  Gas  Tariff,  the 
following  tariff  sheets  proposed  to  be 
effective  on  April  1,  2003: 

Fifth  Revised  Volume  No.  1 
Fifth  Revised  Sheet  No.  200 
First  Revised  Sheet  No.  206A 
Fifth  Revised  Sheet  No.  221 
Fourth  Revised  Sheet  No.  222 
Original  Sheet  No.  222A 
First  Revised  Sheet  No.  254 
Sheet  No.  486 

Northern  states  that  the  reason  for  the 
instant  filing  is  to  provide  for  the 
electronic  contracting  for  service  under 
rate  schedules  in  Northern's  FERC  Gas 
Tariff.  Northern's  new  contracting 
system,  which  will  be  implemented  on 
or  about  April  1,  2003,  will  enable 
Northern  and  its  shippers  to  enter  into 
contracts  via  Northern's  Internet 
website. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
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to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Conmiission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwrw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5663  Filed  3-10-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-263-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Filing 

March  4.  2003. 

Take  notice  that  on  February  27,  2003, 
Wyoming  Interstate  Company,  Ltd. 
(WIC),  tendered  for  filing  and 
acceptance  by  the  Federal  Energy 
Regulatory  Commission  Tenth  Revised 
Sheet  No.  4C  to  its  Second  Revised 
Volume  No.  2  Tariff  to  become  effective 
April  1,  2003. 

WIC  states  that  the  tendered  tariff 
sheet  revises  the  Columbia  Exit  Fee 
Surcharge  Credits  applicable  to  WIC's 
maximum  rate  firm  and  interruptible 
shipper's  transportation  service  on 
WIC's  system.  This  tariff  sheet  is 
proposed  to  become  effective  April  1, 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  11.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5660'Filed  3-10-03:  8:45  ami 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

[Docket  No.  ER03-55&-000,  et  al.] 

Federal  Energy  Regulatory 
Commission  *■    . 

February  28.  2003. 

Ameren  Services  Company,  et  al.; 
Electric  Rate  and  Corporate  Filings 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Ameren  Services  Company 

[Docket  Nos.  ER03-556-000  and  ER03-96- 
000[ 

Take  notice  that  on  February  24,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Services  between 
ASC  and  Cinergy  Services,  Inc.,  acting 
as  agent  for  Southwestern  Electric 
Cooperative,  Inc.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  replace 
the  unexecuted  Agreement  in  Docket 
No.  ER03-96-000  with  the  executed 
Agreement. 

Comment  Date:  March  1 7,  2003.    ' 


2.  The  United  Illaminating  Company 

[Docket  No.  ER03-557-0001 

Take  notice  that  on  February  26,  2003, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  Service  Agreement 
No.  22  under  Ul's  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  4,  a  non- 
firm  point-to-point  transmission  service 
agreement  between  UI  and  Green 
Mountain  Power  Corporation.  UI 
requests  an  effective  date  for  the  service 
agreement  of  January  29.  2003. 

Comment  Date:  March  19.  2003. 

3.  Nevada  Power  Company 

[Docket  No.  ER03-558-O00r 

Take  notice  that  on  February  25,  2003. 
Nevada  Power  Company  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  205  of  the  Federal  Power  Act  an 
executed  Reimbursement  Agreement 
between  Nevada  Power  Company  and 
Reliant  Energy  Arrow  Canyon,  LLC  that 
sets  forth  the  terms  and  conditions  for 
the  construction  of  certain 
interconnection  facilities. 

Nevada  Power  Company  states  that  a 
copy  of  this  filing  has  been  served  on 
Reliant  Energy  Arrow  Canyon.  LLC,  the 
Public  Utilities  Commission  of  Nevada, 
and  the  Nevada  Bureau  of  Consumer 
Protection. 

Comment  Date:  March  18.  2003. 

4.  Automated  Power  Exchange,  Inc. 

(Docket  No.  ER03-559-0001 

Take  notice  that  on  February  26.  2003. 
Automated  Power  Exchange.  Inc.  (APX) 
tendered  for  filing  pursuant  to  18  CFR 
385.205.  an  Application  for  Order 
Accepting  Rate  Schedule,  Granting 
Authorizations  and  Blanket  Authority 
and  Waving  Certain  Requirements. 

Comment  Date:  March  19.  2003. 

5.  Devon  Power  LLC,  Middletown 
PowerLLC;  Montville  Power  LLC; 
Norwalk  Power  LLC;  and  NRG  Power 
Marketing  Inc. 

[Docket  No.  ER03-563-000I 

Take  notice  that  Devon  Power  LLC, 
Middletown  Power  LLC.  Montville    ' 
Power  LLC.  Norwalk  Power  LLC 
(collectively  Applicants)  and  NRG 
Power  Marketing  Inc..  on  February  26, 
2003.  tendered  for  filing  Cost  of  Service 
Agreements  (COS  Agreements)  among 
each  of  the  Applicants.  NRG  Power 
Marketing  Inc..  and  ISO  New  England 
Inc.  Applicants  request  the  Commission 
to  establish  a  shortened  notice  period, 
issue  an  order  on  an  expedited  basis, 
and  make  the  COS  Agreements  effective 
February  27.  2003  in  order  to  permit 
Applicants  to  proceed  with 
maintenance  outage  work  on  the 
generating  facilities  that  are  subject  to 
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the  COS  Agreements.  Applicants  further 
request  that  the  Commission  waive  any 
and  all  applicable  Commission 
regulations  necessary  to  grant 
Applicants'  requests. 

Applicants  state  that  they  have 
provided  a  copy  of  this  filing,  and  has 
also  provided  courtesy  copies  to  the 
affected  state  regulatory  authorities, 
counsel  to  the  NEI*OOL  Participants 
Committee,  and  the  NEPOOL 
Participants  identified  in  their  filing. 

Comment  Date:  March  12,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  persoh 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
wwwjerc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5703  Filed  3-10-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-61  -000,  et  al.] 

Black  Hills  Corporation,  et  al.;  Electric 
Rate  and  Corporate  Filings 

March  3,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Black  Hills  Corporation 

[Docket  No.  EC03-61-000J 

Take  notice  that  en  February  26,  2003, 
Black  Hills  Corporation  (Black  Hills) 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  under  Section  203  of  the 
Federal  Power  Act,  requesting 
authorization  to  implement  a  plan  of 
corporate  restructuring . 

Comment  Date:  March  19,  2003. 

2.  Cities  of  Anaheim.  Azusa.  Banning, 
Colton,  and  Riverside,  California  and 
City  of  Vernon.  California  v.  California 
Independent  System  Operator 
Corporation 

IDocket  No.  EL03-54-0001 

Take  notice  that  on  February  26,  2003, 
the  Cities  of  Anaheim,  Azusa,  Banning, 
Colton,  and  Riverside,  California 
(Southern  Cities)  and  the  City  of 
Vernon,  California  (Vernon)  filed  a 
Petition  for  Review  of  Arbitrator's 
Award,  pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207,  and  section 
13.4  of  the  California  Independent 
System  Operation  Corporation's  (ISO) 
Tariff.  The  petition  states  that  the 
Southern  Cities  and  Vernon  are 
requesting  review  of  the  Arbitrator's 
"Findings  of  Fact  and  Conclusions  of 
Law"  issued  on  February  7,  2003,  in 
American  Arbitration  Association 
(AAA)  Case  No.  71  198  00758  00  as  well 
as  the  original  May  1 ,  2002  award  of  the 
arbitrator  in  that  case. 

The  Southern  Cities  and  Vernon  state 
that  their  filing  has  been  served  upon  all 
parties  to  the  arbitration  and  the 
Arbitrator  through  his  designated 
representative  at  the  AAA. 

Comment  Date:  March  29,  2003. 


3.  Central  Hudson  Gas  &  Electric 
Corporation,  Consolidated  Edison 
Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  &  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  &  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

(Docket  No.  ER97-1 523-073] 

Take  notice  that  on  February  26,  2003, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  supplied 
information  in  response  to  an  inquiry 
from  the  Federal  Energy  Regulatory 
Commission's  (Commission)  staff  to 
assist  the  Commission  in  responding  to 
a  remand  irom  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  relating  to  marginal  losses. 

The  NYISO  states  that  copies  of  this 
filing  have  been  served  on  all  parties  in 
the  above-referenced  docket  number. 

Comment  Date:  March  19,  2003. 

4.  Reliant  Energy  Seward,  LLC 

IDocket  No.  EROl-3035-0021 

Take  notice  that  on  February  27,  2003. 
Reliant  Energy  Seward,  LLC  (Seward) 
filed  a  letter  requesting  an  amendment 
to  the  effective  date  of  Seward's  FERC 
Electric  Tariff  in  Docket  No.  EROl- 
3035-001 .  Seward  requests  an  effective 
date  of  March  1,  2003. 

Comment  Date:  March  20,  2003. 

5.  The  Clark  Fork  and  Blackfoot,  L.L.C. 

(Docket  No.  ER02-2569-002] 

Take  notice  that  on  February  27.  2003. 
The  Clark  Fork  and  Blackfoot.  L.L.C. 
(TCFB)  tendered  for  filing  revisions  to 
its  application  for  an  order  accepting  its 
FERC  Electric  Tariff  Original  Volume 
Nq.  1 ,  granting  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity,  capacity,  and  ancillary 
services  at  market-based  rates,  and 
waiving  certain  regulations  of  the 
Commission. 

Comment  Date:  March  20,  2003. 

6.  Duke  Energy  Corporation 

[Docket  N0.ER03-359-OOII 

Take  notice  that  on  February  27,  2003, 
Duke  Energy  Corporation,  on  behalf  of 
Duke  Electric  Transmission, 
(collectively,  Duke)  in  compliance  with 
the  February  12,  2003  Letter  Order 
issued  by  the  Director,  Division  of 
Tariffs  and  Market  Development — 
South,  tendered  for  filing  Duk«'s  First 
Revised  Rate  Schedule  No.  10-A 
designated  consistent  with  Order  No. 
614,  Designation  of  Electric  Rate 
Schedule  Sheets,  FERC  Stats.  &  Regs. 
Preambles-31,096. 

Comment  Date:  March  20.  2003. 


7.  New  York  State  Electric  &  Gas 
Corporation  and  Rochester  Gas  and 
Electric  Corporation 

[Docket  No.  ER03-560-000J 

Take  notice  that  on  February  26,  2003, 
New  York  State  Electric  &  Gas 
Corporation  and  Rochester  Gas  and 
Electric  Corporation  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  joint  application  to  amend  their  codes 
of  conduct. 

Comment  Date:  March  19,  2003. 

8.  Michigan  Electric  Transmission 
Company,  LLC 

[Docket  No.  ER03-561-0001 

Take  notice  that  on  February  26,  2003. 
Michigan  Electric  Transmission 
Company,  LLC  (METC)  submitted  a 
Letter  Agreement  between  the  City  of 
Hart  and  Michigan  Electric    ■ 
Transmission  Company,  LLC  (Hart  and 
Letter  AgreemenO,  intended  to  establish 
the  terms  and  conditions  for  engineering 
and  related  activities  to  be  performed  by 
METC  in  connection  with  a  possible 
interconnection  to  the  METC 
transmission  system  by  Hart. 

Comment  Date:  March  19,  2003. 

9.  New  England  Power  Pool 

[Docket  No.  ER03-562-0001      " 

Take  notice  that  on  February  26,  2003, 
the  Ne^  England  Power  Pool  (NEPOOL) 
submitted  the  Ninety-Fifth  Agreement 
Amending  New  England  Power  Pool 
Agreement,  which  updates  and  corrects 
the  information  in  Attachments  G,  G-2 
and  G-3,  and  the  accompanying 
Addendum  (collectively.  Attachment 
G),  of  the  Restated  NEPOOL  Open 
Access  Transmission  Tariff  (the 
NEPOOL  Tariff).  Attachment  G 
identifies  and  describes  the 
characteristics  of  the  grandfathered 
contractual  arrangements  referred  to  as 
Excepted  Transactions.  NEPOOL  states 
that  Uie  information  in  Attachment  G 
will  be  used  to  allocate  Auction 
Revenue  Rights  under  NEPOOL's 
Standard  Market  Design  (SMD-NE) 
currently  scheduled  to  be  implemented 
on  March  1,  2003.  NEPOOL  states 
further  that  to  facilitate  implementation 
of  SMD-NE.  NEPOOL  is  updating 
Attachment  G  to  assure  the  accuracy  of 
the  information  contained  therein.  A 
March  1.  2003  effective  date  is 
requested  for  these  changes. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  NEPOOL 
Participants,  Non-Participant 
Transmission  Customers  and  the  New 
England  state  governors  and  regulatory 
commissions. 

Comment  Date:  March  19,  2003. 


10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-564-000) 

Take  notice  that  on  February  27,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
tendered  for  filing  revisions  to  Exhibit  A 
(Network  Loads)  of  the  Network 
Integration  Transmission  Service 
Agreement  between  itself  and 
Wisconsin  Public  Power  Inc.  (WPPI). 
The  revisions  to  the  Transmission 
Service  Agreement  allows  WPPI  to 
consolidate  the  transmission  services  of 
three  new  municipal  members  of  WPPI 
with  its  current  membership  under  the 
Midwest  ISO's  Open  Access 
Transmission  Tariff.  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  1.  In 
addition  to  the  revised  Exhibit  A,  the 
Midwest  ISO  also  submits  Notices  of 
Cancellation  of  the  network  integration 
transmission  service  agreements  under 
which  Oconto  Falls  Water  &  Light 
Commission,  the  Prairie  du  Sac  Water  & 
Light  Department,  and  Stoughton 
Electric  Utility  have  previously  been 
served. 

The  Midwest  ISO  requests  a  Fefiruary 

I,  2003  effective  date  and  waiver  of  the 
Commission's  notice  requirements  in 
order  to  allow  consolidation  of  these 
services  to  occur  as  soon  as  possible. 
Copies  of  the  filing  have  been  served  on 
WPPI.  Oconto  Falls  Water  &  Light 
Commission.  Prairie  du  Sac  Water  & 
Light  Department,  Stoughton  Electric 
Utility,  and  the  Public  Service 
Commission  of  Wisconsin.  In  addition, 
the  filing  has  been  electronically  posted 
on  the  Midwest  ISO's  Web  site  at 
http://www.midwestiso.org  under  the 
heading  "Filings  to  FERC"  for  other 
interested  parties. 

Comment  Date:  March  20,  2003. 

II.  Michigan  Electric  Transmission 
Company,  LLC 

[Docket  No.  ER03-565-0001 

Take  notice  that  on  February  27,  2003, 
Michigan  Electric  Transmission 
Company,  LLC  (METC)  submitted  a 
Letter  Agreement  between  Lowell  Light 
and  Power  Company  and  Michigan 
Electric  Transmission  Company.  LLC 
dated  January  30,  2003  (Lowell  and 
Letter  Agreement),  intended  to  establish 
the  terms  and  conditions  for  engineering 
and  construction  activities  to  be 
performed  by  METC  in  connection  with 
a  possible  interconnection  to  the  METC 
transmission  system  by  Lowell. 

Comment  Date:  March  20,  2003. . 

12.  Entergy  Services,  Inc. 

[Docket  No.  ER03-566-000] 

Take  notice  that  on  February  27,  2003. 
Entergy  ServiCies,  Inc.,  on  behalf  of 


Entergy  Gulf  States,  Inc.  (Entergy  Gulf 
States),  tendered  for  filing  an  original 
and  five  copies  of  a  Notice  of 
Termination  of  the  Interconnection  and 
Operating  Agreement  and  Generator 
Imbedance  Agreement  between  Entergy 
Gulf  States  and  Crown  Paper  Company 
d/b/a  Crown  Vantage. 

Comment  Date:  March  20,  2003. 

13.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER63-567-0001 

Take  notice  that  on  February  27.  2003, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  wi^  the 
Federal  Energy  Regulatory  Commission 
(Conunission),  revised  rate  schedule 
sheets  (Revised  Sheets)  in  its  Second 
Revised  Rate  Schedule  FERC  No.  Ill 
(Rate  Schedule)  between  Delmarva  and 
the  Town  of  Middletown,  Delaware 
(Middletown).  The  Revised  Sheets 
delete  references  to  a  lease  agreement 
between  the  parties  and  modify  the 
description  of  the  delivery  point  in  the 
Rate  Schedule. 

Delmarva  requests  that  the 
Commission  allow  the  Revised  Sheets  to 
become  effective  May  1,  2003,  or  the 
commercial  operations  date  of 
Middletown's  substation  and  associated 
facilities. 

Delmarava  states  that  copies  of  the 
filing  were  served  upon  Middletown 
and  the  Delaware  Public  Service 
Commission. 

Comment  Date:  March  20,  2003. 

14.  Phelps  Dodge  Energy  Services,  LLC 

[Docket  No.  ERO3-568-OO0J 

Take  notice  that  on  February  27,  2003, 
Phelps  Dodge  Energy  Services,  LLC  filed 
a  request  to  amend  its  market-based  ratq 
tariff,  FERC  Electric  Rate  Schedule  No. 
1,  and  its  Code  of  Conduct  to  permit 
sales  to  its  affiliates  without  making  a 
separate  filing  under  Section  205  under 
the  Federal  Power  Act. 

Comment  Date:  March  20,  2003. 

15.  Southern  Illinois  Power  Cooperative 

[Docket  No.  NJ03-2-0001 

Take  notice  that  on  February  26,  2003, 
Southern  Illinois  Power  Cooperative 
(SIPC)  submitted  for  filing  revised 
ancillary  service  pricing  and  a  request 
for  declaratory  order  which  would  find 
the  SIPC's  revised  ancillary  service 
pricing  meets  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
comparability  standards  and  is  therefore 
an  acceptable  reciprocity  tariff  pursuant 
to  the  provisions  of  Order  No.  888. 

Comment  Date:  March  28.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  lo  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  fllings. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-5702  Filed  3-10-03:  8:45  am] 

BILLING  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  IMotions  To 
Intervene,  and  Protests 

March  4,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  2533-031. ■ 

c.  Date  Filed:  February  12,  2003. 

d.  Applicants:  Potlatch  Corporation 
(Transferor)  and  Missota  Paper 
Company,  LLC  (Transferee). 

e.  Name  of  Project:  Brainerd 
Hydroelectric  Project. 

f.  Location:  Located  on  the 
Mississippi  River,  in  Crow  Wing 
County,  Minnesota. 


The  project  does  not  utilize  federal  or 
tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Applicants  Contacts:  Mr.  John 
Tormey,  Chadbourne  &  Parke  LLP,  1200 
New  Hampshire  Avenue,  NW.,  Suite 
300,  Washington,  DC  20036,  (202)  974- 
5670  (Transferor);  Mr.  Stephen  C. 
Palmer,  Swidler  Berlin  Shereff 
Friedman,  LLP,  3000  K  Street,  NW., 
Suite  300,  Washington,  DC  20007,  (202) 
424-7500  (Transferee) 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  comments  and  or 
motions:  March  18,  2003. 

Please  file  an  original  and  eight  copies 
with:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper;  see  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings.  Please 
include  the  project  number  (P-2533- 
031)  on  any  comments  or  motiojis  fil^. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Transfer:  The 
applicants  seek  Commission  approval  to 
transfer  the  license  for  the  Brainerd 
Hydroelectric  Project  from  Potlatch 
Corporation  to  Missota  Paper  Company, 
LLC.  The  purpose  of  the  transfer  is  to 
allow  the  mill  associated  with  the 
project  to  continue  operations  and  to 
preserve  the  associated  jobs. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 


n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of-any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  fHe 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas,  .    .- 

Secretary. 

(PR  Doc.  03-5658  Filed  3-10-03;  8:45  am] 

BILUNO  CODE  6n7-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2002-0060;  FRL-7463-8] 

Agency  Infonnation  Collection 
Activities;  Submission  of  EPA  ICR  No. 
0234.08  (OMB  No.  2080-0021  to  0MB 
for  Review  and  Approval;  Comment 
Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 


approval:  Performance  Evaluation 
Studies  of  Water  and  Wastewater 
Laboratories  (OMB  Control  No.  2080- 
0021,  EPA  ICR  No.  0234.08)  The  ICR, 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  April  10,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  MFORMATION  CONTACT:  Ed 
Click,  Standards  and  Risk  Management 
Division,  Office  o!  Ground  Water  and 
Drinking  (Mail  Code  140),  United  States 
Environmental  Protection  Agency, 
USEPA  Facilities,  West  Martin  Luther 
King  Ehive,  Cincinnati,  OH  45268; 
telephone  number:  (513)  569-7939;  fax 
number:  (513)  569-7191;  e-mail  address: 
glick:ed@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  July  8,  2002  (67  FR  45112),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  No  conunents  were 
received. 

EPA  has  established  a  public  docket 
for  this  ICR  imder  Docket  ID  No.  OW- 
2002-0060,  which  is  available  for  public 
vievdng  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC).  EPA  West. 
Room  B102. 1301  Constitution  Avenue, 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  dociunents  in  the  pubUc 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  yoiu"  comments, 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  OW- 
Docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
•  Protection  Agency,  Mailcode:  4101T, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  imless  the 
conunent  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Performance  Evaluation  Studies 
of  Water  and  Wastewater  (OMB  Control 
No.  2080-0021,  EPA  ICR  Number 
0234.08).  This  is  a  request  to  renew  an 
existing  approved  collection  that  is 
scheduled  to  expire  on  February  28, 
2003.  Under  the  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  Performance  Evaluation  (PE) 
studies  provide  an  objective 
demonstration  that  participating 
laboratories  are  capable  of  producing 
valid  data  for  monitored  pollutants. 
Participation  in  the  Water  Pollution 
(WP)  studies  that  relate  to  wastewater 
analyses  and  Water  Supply  (WS)  studies 
that  relate  to  drinking  water  analyses  are 
only  mandated  by  the  USEPA  for  those 
laboratories  that  receive  federal  funds  to 
perform  these  analyses.  However,  states 
that  certify  laboratories  for  drinking 
water  and  wastewater  analyses  also 
often  require  successful  participation  in 
these  studies  for  certification. 
Participation  in  the  Discheuge 
Monitoring  Report-Quality  Assurance 
(DMR-QA)  studies  is  mandatory  for 
those  designated  wastewater  dischargers 
who  are  conducting  self-monitoring 
analyses  required  under  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  EPA  initiated  these 
studies  and  originally  administered 
them  as  part  of  the  Agency's  mandate  to 


assure  the  quality  of  environmental 
monitoring  data.  Subsequently,  all  of 
these  studies  have  been  privatized. 
Private  sector  companies  manufacture 
and  distribute  samples  to  the 
participating  laboratories  who  then  will 
submit  their  analytical  results  to  these 
PE  vendors  foe  evaluation.  The  PE 
vendors  then  send  evaluations  of  the 
submitted  data  to  the  laboratory  and  any 
other  designated  certifying/actrediting 
authority. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  Usted 
in  40  CFR  part  9  and  48  CFR  chapter 'l  5, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  9.7  hovis  per 
response.  Burden  means  the  total  time 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  ot 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collectii^,  validating,  and  verifying 
infonnation,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources;   . 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Laboratories  and  PE  Vendors. 

Estimated  Number  of  Respondents: 
17,168. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
167,348  hoLus. 

Estimated  Total  Annual  Cost: 
$8,252,000,  which  includes  $0 
annualized  capital/startup  costs  and 
$2,921,000  annual  O&M  costs. 

Changes  in  the  Estimates:  (1)  Agency 
burden  has  been  completely  transferred 
to  private  sector.  PE  venders.  (2)  The  PE 
Studies  WSM  and  DMRQA  TOX  are  no 
longer  considered  a  part  of  this 
information  collection,  reducing  the 
number  of  respondents  and  their 
corresponding  biutlens.  (3)  Participation 
in  the  DMR-QA  PE  study  has  decreased 
from  an  estimated  average  of  7000  to 
6489  since  the  last  renewal  of  this  ICR, 
while  the  estimated  average  number  of 
analytes  measured  in  this  study 
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increased  from  9  to  14.  (4)  Participation 
in  the  WP  PE  study  has  increased  from 
an  estimated  average  of  5800  to  6470, 
and  the  average  number  of  analytes 
decreased  from  27  to  25.  (5)  The  average 
number  of  analytes  per  participant  in 
the  WS  PE  study  increased  from  30  to 
33.  (6)  The  average  cost  pe»  analyte 
charged  by  the  PE  venders  was  updated 
since  the  previous  renewal  of  this  ICR. 

Dated:  February  26.  2003. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
(KR  Doc.  03-3745  Filed  3-10-03;  8:45  am) 

WLUNG  CODE  6S60-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2003-0002;  FRL-7463-9] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1891.03  (0MB  No.  2060-0428)  to  0MB 
for  Review  and  Approval;  Comment 
Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NESHAP  for  Publicly  Owned 
Treatment  Works  (POTVV)  Facilities  (40 
CFR  part  63.  subpart  VW).  (OMB 
Control  No.  2060-0428.  EPA  ICR  No. 
1891.03)  The  ICR,  which  is  abstracted 
below,  describes  the  nature  of  the 
information  collection  and  its  estimated 
burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  April  10,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  On 
the  rule  and  technical  questions:  Bob 
Lucas,  Emission  Standards  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  Mail  Code  MD-13,  (919) 
541-0884,  email  address: 
lucas.bob@epa.gov.  For  questions  about 
this  ICR  contact  Walter  Brodtman, 
Office  of  Enforcement  and  Compliance 
Assurance,  Mail  Code  2224A  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  202  564- 
4181;  fax  number:  202  564-0009;  email 
address:  brodtman.walter@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
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review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  20,  2002,  EPA  sought 
comments  on  this  ICR  pursuant  to  5 
CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  2003- 
0002,  which  is  available  for  public 
viewing  at  the  Enforcement  and 
Compliance  Docket  Information  Center 
(ECDIC)  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  ECDIC  Docket  is  (202)  566-1752.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA  Dockets 
(EDOCKET)  at  http://www.epa.gov/ . 
edocket,  Use  EDOCKET  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov.  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  code:  2201T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 


the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002).  or  go  to  www.epa.gov/ 
edocket. 

Title:  NESHAP  for  Publicly  Owned 
Treatment  Works  (POTW)  Facilities  (40 
CFR  part  63,  subpart  VW).  (OMB 
Control  No.  2060-0428,  EPA  ICR 
Numbef  1891.03).  This  is  a  request  to 
renew  an  existing  approved  collection 
that  is  scheduled  to  expire  on  February 
28,  2003.  Under  the  OMB  regulations, 
the  Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  This  ICR  is  prepared  for  a 
U.S.  Environmental  Protection  Agency 
(EPA)  rulemaking  developed  under 
authority  of  section  112  of  the  Clean  Air 
Act  (CAA).  The  rulemaking  amends  title 
40,  chapter  I,  part  63  of  the  Code  of 
Federal  Regulations  (CFR)  by  adding  a 
new  subpart  WV — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  Publicly  Owned  Treatment  Works 
(POTW)  Facilities.  Hereafter,  this 
subpart  is  referred  to  as  the  "POTW 
NESHAP".  The  POTW  NESHAP 
includes  standards  for  major  sources  of 
hazardous  air  pollutants  (HAP). 
Respondents  are  owners  or  operators  of 
waste  water  treatment  processes  and 
operations  in  the  POTW  source 
category. 

All  new  sources  tnust  be  in 
compliance  with  the  POTW  NESHAP 
upon  startup  or  the  promulgation  date, 
whichever  is  later.  Owners  and 
operators  of  affected  sources  are  subject 
to  the  requirements  of  40  CFR  part  63, 
subpart  A.  the  General  Provisions, 
unless  the  regulation  specifies 
otherwise. 

For  sources  constructed  or 
reconstructed  after  the  effective  date  of 
the  relevant  standard,  the  POTW 
NESHAP  requires  that  the  source  submit 
an  application  for  approval  of 
construction  or  reconstruction.  The 
application  is  required  to  contain 
information  on  the  air  pollution  control 
that  will  be  used  for  each  potential  HAP 
emission  point. 

The  information  in  the  initial 
notification  and  the  application  for 
construction  or  reconstruction  will 
enable  enforcement  personnel  to 
identify  the  number  of  sources  subject 
to  the  standards  and  to  identify  those 
sources  that  are  already  in  compliance. 

Generally,  respondents  are  required  to 
submit  one-time  reports  of  (1)  start  of 
construction  for  new  facilities  and  (2) 
anticipated  and  actual  start-up  dates  for 


new  facilities.  All  records  are  to  be 
maintained  by  the  source  for  a  period  of 
at  least  5  years. 

The  POTW  NESHAP  also  requires 
affected  sources  to  submit  a  notification 
of  compliance  status.  This  notification 
must  be  signed  by  a  responsible 
company  official  who  certifies  its 
accuracy  and  certifies  that  the  source 
has  complied  with  the  standards.  The 
notification  of  compliance  status  must 
be  submitted  within  180  days  after  the 
compliance  date  for  the  affected  source. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  36  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Publicly  Owned  Treatment  Works 
(POTW)  Facilities. 

Estimated  Number  of  Respondents:  6. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
216  hours. 

Estimated  Total  Annual  Cost: 
$12,200. 

Changes  in  the  Estimates:  There  is  an 
increase  of  175  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  because  of 
additional  respondents,  which 
increased  from  one  to  six.  Some 
reductions  in  burden  also  occurred 
because  responses  are  now  on  an 
operating  year  rather  than  initial  year 
basis. 


Dated:  February  27,  2003._ 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  03-5746  Filed  3-10-03;  8:45  am] 

BILUNG  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-2002-0030,  FRL-7464-1] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1773.06  (OMB  No.  2050-0171)  to  OMB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NESHAP  for  Hazardous  Waste 
Combustors  (40  CFR  part  63,  subpart 
EEE)— (Renewal),  (OMB  Control  No. 
2050-0171,  EPA  ICR  No.  1773.06).  The 
ICR,  which  is  abstracted  below, 
describes  the  natiu-e  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  April  10,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA  Call 
Center  (800)  424-0346.  For  specific 
information  regarding  this  notice,  call 
Shiva  Garg,  Hazardous  Waste         .    -^^ 
Minimization  and  Management 
Division,  Office  of  Solid  Waste,  Mail 
Code  5302W,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,NW., 
Washington,  DC  20460;  telephone 
nimiber:  (703)  308-8459;  fax  number: 
(703)  308-8433;  e-mail  address: 
garg.shiva@epa.gov. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  October  30,  2002  (67  FR  66144),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  RCRA- 
2002-0030,  which  is  available  for  public 
viewing  at  the  RCRA  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 


Room  B102, 1301  Constitution  Ave., 
NW.,  Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1742,  and 
the  telephone  number  for  the  RCRA 
Docket  is  (202)  566-0270.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use         .  , 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  rcra- 
docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  5305T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's^ 
Federal  Register  notice  describing  the 
electi-onic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 

GdoCKSt, 

Title:  NESHAP  for  Hazardous  Waste 
Combustors  (40  CFR  part  63.  subpart 
EEE)— (Renewal),  (OMB  Control  No. 
2050-0171,  EPA  ICR  Number  1773.06). 
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This  is  a  request  to  renew  an  existing 
approved  collection  that  is  scheduled  to 
expire  on  October  31,  2004.  Under  the 
OMB  regulations,  the  Agency  may 
continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  EPA  regulates  the  burning  of 
hazardous  waste  by  several  source 
categories  of  hazardous  waste 
combustors  under  40,CFR  part  63,  parts 
264  and  265  (subpart  O),  and  part  266 
(subpart  H).  On  September  30.  1999, 
EPA  promulgated  (64  FR  52828) 
standards  to  control  emissions  of 
hazardous  air  pollutants  from 
incinerators,  cement  kilns  and 
lightweight  aggregate  kilns  that  burn 
hazardous  wastes  under  40  CFR  part  63. 
The  ICR  #1773.02  pertaining  to  the 
provisions  of  this  rule  was  approved 
under  OMB  Control  #  2050-0171. 

A  number  of  parties,  representing 
interests  of  both  industrial  sources  and 
of  the  environmental  community, 
sought  judicial  review  of  the  September 
30, 1999  rule.  On  July  24.  2001.  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (the  Court) 
granted  the  Sierra  Club's  petition  for 
review  and  vacated  the  challenged 
portions  of  the  rule.  However,  the  Court 
invited  us  and  the  parties  to  the 
proceeding  to  hie  a  motion  to  delay 
issuance  of  its  mandate  to  request  either 
that  the  current  standards  remain  in 
place  or  that  EPA  be  allowed  reasonable 
time  to  develop  interim  standards.  EPA 
and  the  parties  to  the  proceeding  agreed 
to  take  several  actions,  and  the  Court 
concurred  on  them.  First,  we  agreed  to 
issue  a  one-year  extension  to  the 
compliance  date  of  September  30.  2002 
promulgated  in  the  September  30, 1999 
rule.  On  December  6,  2001  (66  FR 
63313),  we  published  a  final  rule  which 
extended  the  compliance  date  to 
September  30,  2003.  Second,  we 
committed  to  publish  an  interim  rule 
with  revised  emission  standards  and  to 
finalize  several  compliance  and 
implementation  amendments  to  the 
rule.  These  interim  standards  and 
compliance  and  implementation 
amendments  were  promulgated  on 
February  13  and  14.  2002  (67  FR  6792 
and  67  FR  6968).  The  interim  standards 
replace  the  vacated  standards,  until  we 
finalize  hnal  replacement  standards  that 
comply  with  the  Court's  mandate. 
Finally,  we  agreed  to  issue  the  final 
replacement  standards  by  June  14.  2005. 
EPA  also  issued  four  technical 
correction  notices  to  the  rule  since  the 
last  ICR  was  approved.  They  were 
published  at  65  FR  42292  (July  10. 
2000),  65  FR  67268  (November  9.  2000). 
66  FR  24270  (May  14.  2001)  and  67  FR 
77687  (December  19.  2002).  This  ICR 


revision  takes  into  account  the  changes 
to  the  paperwork  burden  related  to  all 
the  above  stated  changes  to  the 
September  30,  1999  rule  to-date,  as  well 
as  to  the  changes  in  the  hazardous  waste 
combustor  universe  since  the  last  ICR 
approval. 

Diuing  the  settlement  negotiations, 
we  have  had  several  meetings  with  all 
the  parties  affected  by  the  rule.  We 
collected  new  information  about  the 
operations  of  the  Hazardous  Waste 
Combustors  (HWCs)  through  these 
meetings.  We  also  obtained  newer  test 
bum  and  trial  bum  reports  from  the 
EPA  Regions  and  the  States,  which 
updated  our  earlier  information  on  the 
regulated  community.  We  then 
published  a  Federal  Register  notice  of 
data  availability  (NODA)  for  these 
sources  at  67  FR  44452  (July  2,  2002) 
inviting  public  comments  on  our 
updated  database.  In  response,  we 
received  over  55  comments,  many  of 
which  included  detailed  information 
about  the  operation  of  the  HWCs  and 
supplementary  test  reports.  These 
comments  are  available  for  public 
viewing  under  Docket  #  RCRA-2002- 
0019  and  were  used  in  the  preparation 
of  this  renewal  ICR. 

The  information  collection  required 
under  this  ICR  is  mandatory  for  the 
regulated  sources,  as  it  is  essential  to 
properly  enforce  the  emission  limitation 
requirements  of  the  rule  and  will  be 
used  to  further  the  proper  performance 
of  the  functions  of  EPA.  EPA  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1,271  hours  per 
respondent  per  year.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Respondents/Affected  Entities: 
Hazardous  waste  incinerators,  and 
hazardous  waste  biuTiing  cement  and 
lightweight  aggregate  kilns. 

Estimated  Number  of  Respondents: 
119. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Hour  Burden: 
151,339  hoius. 

Estimated  Total  Annualized  Capital, 
Operating/Maintenance  Cost  Burden: 
$3,925,726. 

Changes  in  the  Estimates:  There  is  an 
increase  of  80,264  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  is  because  the 
mle  will  become  effective  on  September 
30,  2003,  and  the  regulated  facilities 
have  to  upgrade  their  pollution  control 
devices,  install  monitoring  equipment, 
and  conduct  monitoring  and 
recordkeeping  activities  to  ensiu'e 
compliance  by  the  effective  date,  and 
subsequently  thereafter. 

Dated:  February  26,  2003. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  03-5747  Filed  3-10-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7463-5] 

Notice  Of  Approval  of  Extension  of 
Prevention  of  Significant  Air  Quality 
Deterioration  (PSD)  and  New  Source 
Review  (NSR)  Permit  to  Muht\Hei,  Inc. 
(NSR  4-4-10,  SD  92-02) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Notice  Is  hereby  given  that  on 
January  14,  2003  the  Environmental 
Protection  Agency  issued  an  extension 
of  the  prevention  of  significant 
deterioration/new  source  review  (PSD/ 
NSR)  permit  to  the  applicant  named 
above.  EPA's  Extension  of  the  PSD/NSR 
permit  grants  approval  to  Muht-Hei.  Inc. 
to  construct  and  operate  a  solid  waste 
landfill  on  the  tribal  lands  of  the  Campo 
Band  of  Mission  Indians  if  construction 
is  begim  within  18  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  please 
address  the  request  to:  Emmanuelle 
Rapicavoli  (AIR-3).  U.S.  Environmental 
Protection  Agency,  Region  9.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105.  (415)  972—3969. 
ENVIRONMENTAL  APPEALS  BOARD  (EAB) 
appeal:  An  appeal  to  the  Administrator 


was  sent  by  Mrs.  Lory  Rimoldi  to  the 
EAB  for  review  of  this  permit.  On 
January  14.  2003  the  EAB  dismissed 
Mrs.  Rimolldi's  petition  for  review.  The 
EAB  denied  the  petition  for  review 
because  (1)  Mrs.  Rimoldi  failed  to 
indicate  why  Region  IX's  response  to 
her  concerns  was  erroneous  or 
otherwise  warranted  review,  (2)  the 
speculative  concems  regarding  the 
general  enforcement  of  a  validly  issued 
permit  raised  in  her  petition  are  outside 
the  scope  of  the  Board's  review 
authority,  and  (3)  the  petition  did  not 
contain  sufficient  specificity  as  to  why 
Region  IX's  decision  was  erroneous.  The 
final  extension  became  effective  on 
January  14,  2003  and  will  expire  18 
months  from  that  date  on  July  13.  2004. 
DATES:  The  issuance  of  a  PSD/NSR 
permit  is  reviewable  under  Section 
307(b)(1)  of  the  Clean  Air  Act  and  40 
CFR  124.19(0(1)  in  the  Ninth  Circuit 
Court  of  Appeals.  A  petition  for  review 
must  be  filed  by  May  12.  2003. 

Dated:  February  26.  2003. 
Andrew  Sleckel. 
Director,  Air  Division,  Region  9. 
[FR  Doc.  03-5710  Filed  3-10-03;  8:45  am] 

BILUNG  CODE  6560-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0087;  FRL-7297-2] 

Agricultural  Woriter  Protection 
Program;  Notice  of  Public  Worlcshop 

agency:  Environmental  Protection 
Agency  (EPA). 
.  action:  Notice.      

summary:  EPA's  Office  of  Pesticide 
Programs  (OPP)  will  hold  a  public 
workshop  on  the  Agricultural  Worker 
Protection  Program  on  March  19.  20. 
and  21 ,  2003.  The  agenda  for  this 
workshop  is  in  development  and  will  be 
posted  by  March  10.  2003.  on  EPA's 
web  site.  On  March  19.  the  agenda  will 
be  devoted  to  the  National  Program 
Assessment  of  the  Agricultural  Worker 
Protection  Program,  and  will  include 
discussions  about  training,  hazard 
communications,  enforcement,  and 
recommendations  for  the  National 
Worker  Protection  Program.  On  March 
20  and  21.  the  agenda  will  cover  various 
topics  including:  Benefits  assessment 
process,  risk  mitigation  process, 
engineering  controls  and  equipment  for 
worker  protection,  field  implementation 
issues,  safety  training,  and  occupational 
health  research. 

DATES:  The  workshop  will  be  held  on 
Wednesday,  March  19.  2003.  from  9 
a.m.  to  4:30  p.m.;  on  Thursday.  March 


20.  2003.  from  8:30  a.m.  to  5  p.m.;  and 
Friday.  March  21.  2003.  from  8:30  a.m. 
to  3  p.m. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Marriot  Crystal  Gateway  (Salons 
V  and  VI).  1700  Jefferson  Davis  Hwy.. 
Arlington.  VA  (703)  920-3230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Fehrenbach,  Office  of  Pesticide 
Programs  (7501C).  Enviromnental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460- 
0001;  telephone  number:  (703)  308- 
4775;  fax  number:  (703)  308-4776;  e- 
mail  address: 
fehrenbach .  margie@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general;  however,  persons  may  be 
interested  who  work  in  agriculturjd 
settings  or  persons  who  are  concerned 
about  implementation  of  the  Federal 
Insecticide,  Fxmgicide,  and  Rodenticide 
Act  (FIFRA);  the  Federal  Food,  Dmg, 
and  Cosmetic  Act  (FFDCA);  and  the 
amendments  to  both  of  these  major 
pesticide  laws  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170).  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0087.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 


2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Intemet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  The 
agenda  for  this  workshop  is  in 
development  and  will  be  posted  by 
March  10,  2003,  on  EPA's  web  site  at 
http://www.epa.gov/pesticides/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

Stakeholders  from  two  of  EPA's 
Federal  advisory  committees,  the 
Pesticide  Program  Dialogue  Committee 
(PPDC)  and  the  Committee  to  Advise  on 
Reassessment  and  Transition  (CARAT), 
have  expressed  interest  in  better 
understanding  the  process  followed  by 
OPP  when  developing  agricultural 
worker  risk  assessments  and  the  overall 
Agricultural  Worker  Protection  Program. 
EPA  planned  two  workshops  to  address 
these  issues.  The  first  was  held  in 
October  2002  and  focused  on  the  worker 
risk  assessment  process  for  agricultural 
handlers  and  post  applicators.  The 
second  workshop  will  focus  the  first  day 
on  the  National  Program  Assessment  of 
the  Agricultural  Worker  Protection 
Program,  and  will  include  discussions 
about  training,  hazard  communication, 
enforcement  and  recommendations  for 
the  National  Worker  Protection 
Program.  The  agenda  for  the  second  and 
third  day  will  cover  various  topics 
including:  Benefits  assessment  process, 
risk  mitigation  process,  engineering 
controls  and  equipment  for  worker 
protection,  field  implementation  issues, 
safety  training  and  occupational  health 
research.  The  public  is  invited  to  this 
workshop.  Participation  from  the  two 
Federal  advisory  committees  is  also 
invited,  representing  the  following 
sectors:  Pesticide  user,  grower,  and 
commodity  groups;  industry  and  trade 
associations;  environmental/public 
interest  and  farmworker  groups; 
Federal.  State,  and  Tribal  governments: 
public  health  organizations;  animal 
welfare;  and  academia. 
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III.  How  Can  I  Participate  in  this 
Workshop? 

An  opportunity  will  be  provided  for 
questions  and  comments  by  the  public. 
Any  person  who  wishes  to  submit  a 
written  statement  may  do  so  at  the 
workshop.  All  public  comments  will 
become  part  of  the  public  record  and 
will  be  available  for  public  inspection. 

List  of  Subjects 

Environmental  protection, 
Agriculture,  Agricultural  workers, 
Chemicals,  Foods.  Pesticides  and  pests. 

Dated:  March  5,  2003. 
Marcia  E.  Mulkey, 
Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  03-5906  Filed  3-10-03;  2:01  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7463-6] 

Notice  of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Louisiana  Oil  Recycle  & 
Reuse,  Baton  Rouge.  Louisiana,  with  the 
parties  referenced  in  the  Supplementary 
Information  portion  of  this  Notice. 

The  settlement  requires  the  settling 
major  parties  to  pay  a  total  of 
$16'3.974.14  as  payment  of  past 
response  costs  to  the  Hazardous 
Substances  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  pursuant 
to  sections  106  and  107  of  CERCLA,  42 
U.S.C.  9606  and  9607. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 


inspection  at  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733. 

DATES:  Comments  must  be  submitted  on 
or  before  April  10,  2003. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Janice  Bivens,  1445  Ross 
Avenue,  Dallas.  Texas  75202-2733  at 
(214)  665-6717.  Comments  should 
reference  Louisiana  Oil  Recycle  &  Reuse 
Superfund  Site,  Baton  Rouge,  Louisiana, 
EPA  Docket  Number  06-03-02  and 
should  be  addressed  to  Janice  Bivens  at 
the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  McGee,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733  at  (214) 665-8063. 

Dated:  March  3.  2003. 
Samuel  Coleman, 

Acting  Regional  Administrator,  Region  4. 
Deputy 

Appendix  A — List  of  Settling  Parties 

1.  International  Paper  Company 

2.  Gulf  States  Marine  (Boasso  International) 

3.  West  Lake  Polymers 

4.  Mississippi  Marine  Corporation  f/n/a 

Greenville  Johnny  of  Louisiana,  Inc. 

5.  T&T  Barge  Cleaning.  Inc. 

6.  Castrol,  Inc. 

7.  Sabine  Manufacturing 

8.  United  States  Defense  Logistics  Agency/ 

Defense  Reutilization  and  Marketing 
Service 

[FR  Doc.  03-5749  Filed  3-10-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7463-41 

Notice  of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Louisiana  Oil  Recycle  & 
Reuse,  Baton  Rouge,  Louisiana,  with  the 
parties  referenced  in  the  SUPPLEMENTARY 
INFORMATION  portion  of  this  notice. 


The  settlement  requires  the  settling 
party  to  pay  a  total  of  $45,525.86  as 
payment  of  past  response  costs  to  the 
Hazardous  Substances  Superfund.  The 
settlement  includes  a  covenant  not  to 
sue  pursuant  to  sections  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733. 

DATES:  Comments  must  be  submitted  on 
or  before  April  10,  2003. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Janice  Bivens,  1445  Ross 
Avenue,  Dallas.  Texas  75202-2733  at 
(214)  665-6717.  Comments  should 
reference  Louisiana  Oil  Recycle  &  Reuse 
Superfund  Site,  Baton  Rouge,  Louisiana, 
EPA  Docket  Number  06-03-02  and 
should  be  addressed  to  Janice  Bivens  at 
the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  McGee,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733  at  (214) 665-8063. 

Dated:  February  27,  2003. 
La%vrence  E.  Starfield, 
Acting  Regional  Administrator,  Region  4. 

Appendix  A — List  of  Settling  Parties 

1.  Evans  Cooperage  Co.,  Inc.  k/n/a  Evans 
Harvey  Corp.,  L.L.C. 

(FR  Doc.  03-5750  Filed  3-10-03;  8:45  am] 

BtLUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-746»-3] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Mississippi 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  tentative  approval. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Mississippi  is  revising  its 
approved  Public  Water  System 
Supervision  Program.  Mississippi  has 
adopted  drinking  water  regulations  for 


Interim  Enhanced  Svuface  Wat^r 
Treatment  Rule,  Disinfectant/ 
Disinfection  Byproducts  Rule  and 
Public  Notification  Ride.  EPA  has 
determined  that  these  revisions  are  no 
less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA 
intends  on  approving  this  State  program 
revision. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  April  10, 
2003  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
April  10,  2003,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  April  10,  2003.  Any  request 
for  a  public  hearing  shall  include  the 
following  information:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
•  interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing,  and  (3)  the  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  dociunents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Mississippi  State  Department  of 
Health,  Office  of  Environmental  Health, 
Division  of  Water  Supply,  570  E. 
Woodrow  Wilson  Blvd.,  Underwood 
Building,  Suite  232,  Jackson, 
Mississippi  39215-1700  or  at  the 
Environmental  Protection  Agency, 
Region  4,  Drinking  Water  Section,  61 
Forsyth  Street  SW,  Atlanta,  Georgia 
30303. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaun  McMuUen,  EPA  Region  4, 
Drinking  Water  Section  at  the  Atlanta 
address  given  above  or  at  telephone 
(404) 562-9294 

Authority:  (Section  1420  of  the  Safe 
Drinking  Water  Act,  as  amended  (1996),  and 


40  CFR  part  142  of  the  National  Primary 
Drinking  Water  Regulations) 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  03-5709  Filed  3-10-03;  8:45  am) 

BILLING  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  94-157,  CC  Docket  No. 
65,  CC  Docket  No.  93-193,  DA  03-488] 

Stale  or  Moot  Docketed  Proceedings; 
Bell  Atlantic  Telephone  Companies 
Tariff  F.C.C.  No.  1,  Transmittal  No.  690 
and  NYNEX  Telephone  Companies 
Tariff  F.C.C  No.  1,  Transmittal  No.  328; 
1994  Annual  Access  Tariff  Rilngs; 
1993  Annual  Access  Tariff  Rlings 
Phase  I;  AT&T  Communications  Tariff 
F.C.C.  Nos.  1  and  2,  Transmittal  Nos. 
5460,  5461,  5462,  and  5464  Phase  II 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Notice. 


SUMMARY:  By  this  document,  the  Federal 
Communications  Commission's 
Wireline  Competition  Bureau  reinstates 
CC  Docket  No.  94-157  to  address  two 
outstanding  "other  postretiremen! 
employee  benefits"  (OPEB)  related 
issues.  Interested  parties  should  inform 
the  Bureau  of  any  other  OPEB-related 
issue  that  remains  open.  If  no  timely 
comments  are  received  in  response  to 
this  document,  the  Bureau  will 
terminate  its  OPEB  investigation  in  CC 
Docket  No.  94-65,  and  CC  Docket  No. 
93-193  without  further  action.  Finally, 
the  Biu-eau  directs  Verizon 
Communications  to  submit  its  direct 
case  to  demonstrate  that  OPEB  related 
costs  inciured  prior  to  January  1, 1993 
are  eligible  for  exogenous  treatment. 
DATES:  Comments  are  due  on  or  before 
April  8,  2003;  Reply  comments  are  due 
on  or  before  April  22,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  See 
Supplementary  Information  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Swift,  Pricing  Policy  Division,  Wireline 
Competition  Bureau,  FCC  (202)  418- 
2019. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
Notice,  and  Erratimi;  CC  Docket  Nos. 
93-193  and  94-157;  adopted  and 
released  February  25,  2003.  In  December 
1990,  the  Financial  Accoimting 
Standards  Board  (FASB)  adopted  SFAS- 
106.  For  companies  that  follow 


generally  accepted  accoimting 
principles.  SFAS-106  established  new 
financial  accounting  and  reporting 
requirements  for  accoimting  periods 
beginning  after  December  15, 1992,  for 
any  employer  offering  postretirement 
benefits  other  than  pensions  to  its 
employees:  This  category  of  benefits, 
OPEBs,  typically  consists  of  health  and 
dental  care  benefits  and  life  insurance. 
On  May  4, 1992,  the  Bureau  released 
Responsible  Accounting  Officer  Letter 
No.  20  (RAO  20)  (7  FCC  Red  2872)  to 
provide  carriers  with  accounting  and 
ratemaking  instructions  for  OPEBs  in  a 
manner  consistent  with  SFAS-106. 
RAO  20  directed  the  LECs  to  exclude 
accrued  OPEB  liabilities  recorded  in 
USOA  Account  4310  from  theu- 
interstate  rate  base  and  to  include 
prepaid  OPEB  benefits  recorded  in 
USOA  Account  1410  in  their  interstate 
rate  base.  ' 

After  the  Bureau  required  AT&T  and 
the  LECs  to  conform  their  regulatory 
accounting  practices  to  SFAS-106, 
several  LECs  subject  to  price  cap 
regulation  filed  tariff  transmittals  in 
1992  that  sought  exogenous  treatment 
for  the  change  in  OPEB  costs.  The 
Bureau  suspended  the  1992  transmittals 
for  five  months  and  set  them  for 
investigation.  [See  7  FCC  Red  2724 
(1992))  The  Bureau  made  all  price  cap 
regulated  LECs  subject  to  this 
investigation.  On  January  22, 1993,  in 
its  OPEB  Order  (8  FCC  Red  1024 
(1993)),  the  Commission  terminated  the 
investigation  and  denied  the  LECs' 
requests  for  exogenous  treatment  of 
OPEBs. 

On  July  12, 1994,  the  U.S.  Court  of 
Appeals  for  District  of  Columbia  Circuit 
reversed  and  remanded  the  OPEB  Order, 
concluding  that  changes  in  LEC  OPEB 
costs  caused  by  the  implementation  of 
SFAS-106  were  eligible  for  exogenous 
treatment  under  the  Commission's  tlien 
existing  rules.  (See  Southwestern  Bell 
Telephone  Company  v.  FCC,  28  F.3d 
165  (D.C.  Cir.  1994)).  Because  the 
carriers  had  withdrawn  the  tariffs  that 
were  the  subject  of  the  OPEB  Order,  and 
no  tariffs  remained  pending  in  the 
remanded  CC  Docket  No.  92-101.  the 
Commission  vacated  the  OPEB  Order 
and  terminated  the  CC  Docket  No.  92- 
101  proceeding.  (See  10  FCC  Red  11821 
(1995)).  The  SFAS-106  created  two 
categories  of  OPEB  expenses,  "ongoing 
amounts"  and  the  "transitional  benefit 
obligation"  (TBO).  The  "ongoing 
amount"  represents  the  yearly  expense 
that  affirm  recognizes  as  its  current 
employees  earn  benefits  that  will  be 
paid  after  they  retire.  SF AS-1 06  also 
requires  companies  to  recognize  on  their 
financial  records  the  amount  of  their 
unfunded  obligation  for  OPEBs  to 
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retirees  and  to  active  employees  existing 
as  of  the  date  of  their  implementation  of 
SFAS-106.  This  unfunded  obligation, 
referred  to  as  the  TBO,  reflects  the 
amount  that  a  company  would  have 
accriied  on  its  books  as  of  the  effective 
date  of  the  accounting  change  if  it  had 
been  operating  under  the  accrual 
method. 

In  the  1993  annual  access  tariff 
filings,  several  LECs  included 
adjustments  to  their  price  cap  indices 
and  rates  based  on  exogenous  treatment 
of  certain  TBO  amounts.  Effective  July 
1,  1993,  AT&T  also  revised  its  price  cap 
indices  to  reflect  the  LECs'  proposed 
changes  in  access  prices  and  to  include 
adjustments  for  exogenous  treatment  of 
its  own  TBO  amounts.  The  Commission 
suspended  both  the  LECs'  and  AT&T's 
transmittals  for  one  day  and  imposed  an 
accounting  order.  In  addition,  in  1994, 
the  Bell  Atlantic  Telephone  Companies 
and  NYNEX  Telephone  Companies  filed 
tariff  revisions  that  sought  exogenous 
treatment  of  SFAS-106  amounts  that 
they  had  not  previously  claimed.  (See 
10  FCC  Red  1594  (1994)).  The  Bureau 
suspended  these  tariffs  for  one  day, 
imposed  an  accounting  order,  and 
initiated  an  investigation.  On  June  30, 
1995,  the  Bureau  consolidated  these 
pending  investigations  of  exogenous 
claims  (in  CC  Docket  No.  93-193  and 
CC  Docket  No.  94-157)  into  a  single 
proceeding,  designating  CC  Docket  No. 
94-157  as  the  docket  number  for  this 
investigation.  (See  Combined  OPEB 
Investigations  Order.  10  FCC  Red  11804 
(1995)). 

On  March  7,  1996,  the  Commission 
rescinded  the  portion  of  RAO  20  that 
addressed  the  rate  base  treatment  of 
OPEB  related  costs.  (See  RAO 
Rescission  Order,  11  FCC  Red  2957 
(1996))  The  Commission  found  that 
RAO  20  exceeded  the  Bureau's 
delegated  authority  under  47  CFR  32.17 
to  the  extent  that  it  directed  exclusions 
from,  and  additions  to,  a  LECs 
interstate  rate  base  that  are  not 
specifically  authorized  by  Part  65  of  the 
Commission's  rules.  The  Commission 
specifically  emphasized  that  its  decision 
to  order  such  rescission  was  based  on 
procedural  grounds  and  not  on  the 
substantive  merits  of  the  ratemaking 
practices  at  issue.  In  response  to  the 
RAO  Rescission  Order,  the  LECs 
proposed  to  increase  their  price  cap 
indices  (PCIs)  for  the  1996-1997  tariff 
period  by  adjusting  their  rate  base 
treatment  of  OPEBs  for  certain  prior 
years,  resulting  in  reduced  sharing 
obligations  for  those  periods.  (See  11 
FCC  Red  at  7568)  Thus,  in  filing  their 
1996  annual  access  tariffs,  Ameritech, 
Bell  Atlantic,  BellSouth,  Nevada  Bell, 
Pacific  Bell,  Southwestern  Bell,  U  S 


West,  Lincoln  Telephone,  GTE,  and 
Sprint  LTCs  amended  their  Price  Cap 
Regulation  Rate  of  Return  Monitoring 
Report  (FCC  Form  492A)  to  include 
accrued  OPEB  costs  in  their  interstate 
rate  bases.  The  inclusion  of  accrued 
OPEB  costs  increased  the  LECs' 
interstate  rate  bases,  thereby  lowering 
the  reported  rates  of  return  and 
decreasing  their  calculated  price  cap 
sharing  obligations.  Reduced  sharing 
obligations  resulted  in  higher  PCIs.  In  a 
June  24, 1996  order,  the  Bureau  found 
that  "the  LECs"  rate  base  treatment  of 
OPEBs  raises  a  substantial  question  of 
lawfulness  under  existing  rules  that 
warrants  investigation.  (See  1996  Tariff 
Order,  11  FCC  Red  7573).  Accordingly, 
the  Bureau  suspended  the  LEC  tariffs, 
imposed  an  accounting  order,  and 
initiated  an  investigation. 

After  a  period  of  inactivity  in  CC 
Docket  No.  94-157,  on  December  21, 
2001 ,  the  Commission  adopted  an  order 
that  terminated*  stale  or  moot  docketed 
proceedings,  including  the  combined 
OPEB  investigation  in  CC  Docket  No. 
94-157.  (See  Termination  Order.  67  FR 
3617,  Jan.  25.  2002).  The  Bureau  finds 
that  at  least  one  issue,  issue  B  in  the 
Combined  OPEB  Investigations  Order 
(i.e.,  whether  LECs  may  treat  as 
exogenous  the  SFAS-106  costs  they 
incurred  prior  to  January  1, 1993,  the 
Commission's  date  for  mandatory 
compliance)  remains  in  dispute.  The 
issues  regarding  rate  base  treatment  of 
OPEBs  discussed  in  the  1996  Tariff 
Order  also  remain  unresolved.  Because 
these  issues  remain  unresolved,  the 
Bureau  concludes  that  the  inclusion  of 
CC  Docket  94-157  in  the  appendix  of 
the  Termination  Order  was  an 
inadvertent  technical  error,  and  the 
Commission  never  intended  to 
terminate  the  OPEB  tariff  investigation 
in  this  docket.  Accordingly,  the  Bureau 
reinstates  the  investigation  in  CC  Docket 
No.  94-157  to  address  the  issue  B  in  the 
Combined  OPEB  Investigations  Order, 
as  well  as  OPEB-related  issues 
discussed  in  the  1996  Tariff  Order. 
Because  the  record  may  be  stale,  the 
Bureau  seeks  to  refresh  the  record. 
Considering  that  some  of  the  parties 
subject  to  this  investigation  have 
merged,  the  Bureau  notes  that  the  old 
record  may  not  accurately  reflect  the 
successor  parties'  current  positions.  In 
addition,  the  Bureau  wants  to  give 
interested  parties  the  opportunity  to 
provide  new  evidence,  as  appropriate, 
in  light  of  the  time  that  has  passed. 
Accordingly,  parties  should  state  in  full 
their  arguments  on  these  issues,  rather 
than  merely  incorporating  by  reference 
arguments  stated  in  their  earlier  filings 
in  this  once  terminated  docket.  Parties 


shoiUd  also  identify  clearly  the  portions 
of  their  previous  filings  that  are  no 
longer  relevant,  as  well  as  those  that 
remain  relevant,  and  why. 

With  respect  to  issue  B,  the  Bureau 
directs  Verizon  Communications  to 
submit  its  direct  case  and  studies  upon 
which  it  relies  to  demonstrate  that 
OPEB-related  costs  inciured  prior  to 
January  1, 1993  are  eligible  for 
exogenous  treatment.  Verizon  should 
state  in  full  its  arguments,  rather  than 
merely  incorporating  by  reference 
arguments  stated  in  Bell  Atlantic's 
earlier  filings.  Parties  should  also 
identify  clearly  the  portions  of  their 
previous  filings  that  are  no  longer 
relevant,  as  well  as  those  that  remain 
relevant,  and  why. 

With  respect  to  issues  regarding  rate 
base  treatment  of  OPEBs  discussed  in 
the  1996  Tariff  Order,  interested  parties 
may  file  comments  in  response  to  this    ■ 
Order,  Notice,  and  Erratum  to  refresh 
the  record.  Parties  should  also  identify 
clearly  the  portions  of  their  previous 
filings  that  are  no  longer  relevant,  as 
well  as  those  that  remain  relevant,  and 
why.  The  Bureau  notes  that  the  specific 
issues  that  will  be  the  subject  of  the 
investigation  will  be  identified  in  a 
future  designation  order.  The  Bureau 
may  also  identify  issues  in  that  order 
that  do  not  warrant  further 
investigation. 

Finafiy,  with  respect  to  other  OPEB 
issues  under  investigation  in  CC  Docket 
No.  94-157,  CC  Docket  No.  94-65.  and 
CC  Docket  No.  93-193.  the  Bureau 
requests  that  parties  with  interest  in 
such  issues  (whether  or  not  described 
above)  inform  the  Bureau  of  any  issue 
that  remains  open.  If  no  timely 
comments  are  received  in  response  to 
this  order,  the  OPEB  investigation  in  CC 
Docket  No.  94-65  and  CC  Docket  No. 
93-193  will  be  terminated  without 
further  action.  Additionally,  absent 
timely  comments  in  response  to  this 
order,  any  further  action  in  Docket  No. 
94-157  will  be  limited  to  the  two 
specific  issues:  (1)  The  issue  B  in  the 
Combined  OPEB  Investigations  Order 
(10  FCC  Red  11804  (1995))  (whether 
LECs  may  treat  as  exogenous  the  SFAS- 
106  costs  they  incurred  prior  to  January 
1.  1993);  (2)  the  issues  regarding  rate 
base  treatment  of  OPEBs  discussed  in 
the  1996  Tariff  Order  [U  FCC  Red  7564 
(1996)).  Finally  the  Bureau  seeks  to 
refresh  the  record  on  issues  regarding 
rate  base  treatment  of  OPEBs  disqussed 
in  the  1996  Tariff  Order. 

Filing  Dates 

This  Order.  Notice,  and  Erratum 
combines  all  OPEB  investigations  into 
one  investigation  and  this  investigation 
is  designated  CC  Docket  No.  94-157. 
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Verizon  shedl  file  its  direct  ease  on 
issue  B,  designated  in  the  Combined 
OPEB  Investigations  Order  by  April  11. 
2003.  Pleadings  responding  to  the  direct 
ease  must  be  captioned  "Opposition  to 
Direct  Case"  or  "Comments  on  Direct 
Case"  and  may  be  filed  by  May  12, 
2003.  Verizon  may  file  a  "rebuttal"  to 
oppositions  by  May  27,  2003. 

hiterested  parties  may  file  comments 
on  other  OPEB  issues  including  issues 
regarding  rate  base  treatment  of  OPEBs 
discussed  in  the  1996  Tariff  Order,  no 
later  than  April  8,  2003.  Reply 
comments  are  due  no  later  than  April 
22,  2003. 

Additional  Filing  Information 

An  original  and  four  copies  of  all 
pleadings  shall  be  filed  with  the 
Secretary  of  the  Federal 
Communications  Commission.  In 
addition,  parties  shall  serve  with  three 
copies:  Pricing  Policy  Division,  Wireline 
Competition  Bureau.  445  12th  Street. 
SW.,  Room  5A-333,  Washington,  DC 
20554.  Parties  shall  also  serve  with  one 
copy:  Qualex  International,  Portals  II. 
445  12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  (202)  863-2893. 
Members  of  the  general  public  who 
wish  to  express  their  views  in  an 
informal  manner  regarding  the  issues  in 
this  Order,  Notice,  and  Erratum  may  do 
so  by  submitting  one  copy  of  their 
comments  to  the  Office  of  the  Secretary, 
FCC,  445  12th  Street.  SW.,  Room  TW- 
A325,  Washington.  DC  20554.  Such 
comments  should  specify  the  docket 
number  of  this  proceeding.  CC  Docket 
No.  94-157.  Parties  are  also  strongly 
encouraged  to  submit  their  pleadings 
via  the  Internet  through  the  Electronic 
Comment  Filing  System  at  <http:// 
www.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  number, 
which  in  this  instance  is  CC  Docket  No. 
94-157.  Parties  may  also  submit  an 
electronic  comment  via  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  <ecfs@fcc.gov>,  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Interested  parties  who  wish  to  file 
comments  via  hand-delivery  are  also 
notified  that,  the  FCC  will  only  receive 
such  deliveries  weekdays  from  8  a.m.  to 
7  p.m.,  via  its  contractor,  Vistronix,  Inc., 
located  at  236  Massachusetts  Avenue, 
NE.,  Suite  110.  Washington.  DC  20002. 
The  FCC  no  longer  accepts  these  filings 


at  9300  East  Hampton  Drive,  Capitol 
Heights,  MD  20743.  Please  note  that  all 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners,  emd 
envelopes  must  be  disposed  of  before 
entering  the  building.  In  addition,  this 
is  a  reminder  that  the  FCC  no  longer 
accepts  hand-delivered  or  messenger- 
delivered  filings  at  its  headquarters  at 
445  12th  Street,  SW.,  Washington,  DC 
20554.  Messenger-delivered  docvunents 
(e.g.,  FedEx),  including  documents  sent 
by  overnight  mail  (other  than  United 
States  Postal  Service  (USPS)  Express 
and  Priority  Mail),  must  be  addressed  to 
9300  East  Hampton  Drive,  Capitol 
Heights,  MD  20743.  This  location  is 
open  weekdays  from  8  a.m.  to  5:30  p.m. 
USPS  First-Class,  Express,  and  Priority 
Mail  should  be  addressed  to  the 
Commission's  headquarters  at  445  12th 
Street,  SW.,  Washington,  DC  20554. 
Federal  Communications  Commission. 
William  F.  Maher,  Jr.. 
Chief  Wireline  Competition  Bureau. 
[FR  Doc.  03-5651  Filed  3-10-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS  | 

COMMISSION 

[Report  No.  2597] 

Petition  for  Reconsideration  of  Action 
in  Ruiemaldng  Proceeding 

March  5.  2003. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  f\ill  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257.  445  12th  Street.  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  international  (202)  863-2893. 
Oppositions  to  this  petition  must  be 
filed  by  March  26,  2003.  See  §  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)91)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Amendment  of  the  FM  Table 
of  Allotments  (Madisonville.  and 
College  Station,  Texas)  (MM  Docket  No. 
99-331,  RM-9848). 

Number  of  Petitions  Filed:  1. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-5652  Filed  3-10-03;  8:45  am] 
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FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting;  Sunshine 
Act 

Piirsuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10  a.m.  on  Tuesday,  March  11,  2003, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  pursuant  to 
sections  552b(c)(2).  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii)  and  (c)(9)(B)  of  Tide  5, 
Uniteid  States  Code,  to  consider  matters 
relating  to  the  Corporation's  resolution, 
enforcement,  and  corporate  activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  Sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street, 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 

.  Secretary  of  the  Corporation,  at  (202) 
898-3742. 
Federal  Deposit  Insurance  Corporation. 

Dated:  March  7.  2003. 
Robert  E.  Feldman, 
Executive  Secretary. 

I    [FR  Doc.  03-5874  Filed  3-7-03;  8:45  am) 
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BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETMG:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  12  p.m..  Monday,  March 

17,2003. 

PIACEL:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  fit)m  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATXW  COHATCT: 
Michelle  A.  Smith.  Assistant  to  the 
Board;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
'  call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
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contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  March  7.  2003. 
Robert  deV.  Frieraon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-5953  Filed  3-7-03;  3:20  pmj 

BILLING  CODE  6210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Management  Services 

Cancellation  of  an  Optional  Form  by 
the  U.S.  Office  of  Personnel 
Management 

AGENCY:  Office  of  Management  Services, 
GSA. 

action:  Notice. 

summary:  The  U.S.  Office  of  Personnel 
Management  cancelled  the  following 
Optional  Form  because  of  low  usage: 

OF  299,  Request  by  Employee  for  Action  on 
Allotment  of  Pay 

DATES:  Effective  March  11.  2003. 

i 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Beth  Smith-Toomey,  U.S.  Office  of 
Personnel  Management,  (202)  606-8358. 

Dated:  February  28.  2003. 

Barbara  M .  Williams, 

Deputy  Standard  and  Optional  Forms 
Management  Officer,  General  Services 
A  dministration. 

[FR  Doc.  03-5667  Filed  3-10-03;  8:45  ami 

HLLmO  CODE  6820-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Cancellation  of 
IMedical  StarKlard  Forms 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice 

SUMMARY:  Standard  Form  556,  Medical 
Record — Immunohematology  is 
cancelled.  The  Federal  medical 
community  no  longer  uses  this  form. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

DATES:  Effective  March  11,  2003. 


Dated:  March  3.  2003. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 

Management  Officer,  General  Services 

Administration. 

|FR  Doc.  03-5668  Filed  3-10-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  for  Ch^il  Rights 

Notice  of  Address  for  Submission  of 
Requests  for  Preemption  Exception 
Determinations 

agency:  Office  for  Civil  Rights,  HHS. 
ACTION:  Notification  of  address  for 
submission  of  requests  for  preemption 
exception  determinations. 

SUMMARY:  This  notice  advises  that,  in 
accordance  with  the  requirements  of  45 
CFR  160.204(b),  a  request  to  except  a 
provision  of  State  law  from  preemption 
by  a  federal  standard,  requirement,  or 
implementation  specification  adopted 
under  the  Administrative  Simplification 
title  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996 
(HIPAA),  Public  Law  104-191,  must  be 
submitted  in  writing  to  the  Director, 
Office  for  Civil  Rights,  Department  of 
Health  and  Human  Services,  Mail  Stop 
Room  506F,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington.  DC  20201.  The 
requirements  for  submission  of  a  request 
for  an  exception  determination  are 
described  in  the  Supplemental 
Information  below,  and  can  be  found  at 
45  CFR  160.203-205. 
EFFECTIVE  DATES:  Requests  for 
preemption  exception  determinations 
may  be  submitted  a  the  designated 
address  upon  publication  of  this  notice. 
SUPPLEMENTAL  INFORMATION:  Section 
1178(a)(1)  of  the  Social  Security  Act  (the 
Act),  as  added  by  section  262  of  HIPAA, 
Public  Law  104-191,  establishes  a 
general  rule  that  State  law  provisions 
which  are  contrary  to  the  standards, 
requirements,  or  implementation 
specifications  adopted  or  established  by 
the  Secretary  of  Health  and  Human 
Services  pursuant  to  the  Administrative 
Simplification  title  of  HIPAA  are 
preempted  by  the  Federal  requirements. 
The  Act,  as  amended,  at  sections 
1178(a)(2),  1178(b)  and  1178(c)  provides 
for  certain  exceptions  to  this  general 
rule.  Regulations  implementing  the 
preemption  rule  and  its  exceptions  are 
codified  at  45  CFR  part  160,  subpart  B. 
This  notice  pertains  to  section 
1178(a)(2)(A)  of  the  Act.  which  sets 
forth  the  circiunstances  under  which  the 


Secretary  of  Health  and  Human 
Services,  or  his  designee,  may  make  a 
determination  that  a  contrary  provision 
of  State  law  will  not  be  preempted  by 
the  Administrative  Simplication  title  of 
HIPAA. » 

Section  1 1 78(a)(2)(A)  of  the  Act 
provides  that  requests  may  be  made  for 
an  exception  to  the  general  rule  of 
Federal  preemption,  where  the 
Secretary  determines  that  a  contrary 
provision  of  State  law  meets  certain 
criteria.  These  criteria  for  a  Secretarial 
exception  determination  are  set  forth  at 
45  CFR  160.203(a),  as  follows: 

"(a)  A  determination  is  made  by  the 
Secretary  under  §  160.204  that  the 
provision  of  State  law: 

(1)  Is  necessary: 

(i)  To  prevent  firaud  and  abuse  related 
to  the  provision  of  or  payment  for  health 
care; 

(ii)  To  ensure  appropriate  State 
regulation  of  insurance  and  health  plans 
to  the  extent  expressly  authorized  by 
statute  or  regulation; 

(iii)  For  State  reporting  on  health  care 
delivery  or  costs;  or 

(iv)  For  purposes  of  serving  a 
compelling  need  related  to  public 
health,  safety,  or  welfare,  and,  if  a 
standard,  requirement,  or 
implementation  specification  under  part 
164  of  this  subchapter  is  at  issue,  if  the 
Secretary  determines  that  the  intrusion 
into  privacy  is  warranted  when 
balanced  against  the  need  to  be  served; 
or 

(2)  Has  as  its  principal  purpose  the 
regulation  of  the  manufacture, 
registration,  distribution,  dispensing,  or 
other  control  of  any  controlled 
substances  (as  defined  in  21  U.S.C.  802), 
or  that  is  deemed  a  controlled  substance 
by  State  law." 

In  addition,  only  State  laws  that  are 
"contrary"  to  the  Federal  requirements 
are  subject  to  preemption,  and  thus 
eligible  for  an  exception  determination. 
See  45  CFR  160.203.  As  defined  at  45 


'  The  Secretary  does  not  have  the  legal  authority 
to  make  determinations  with  respect  to  the 
exceptions  to  preemption  in  section  1178(a)(2)(B). 
1178(b)  and  1178(c)  of  the  Act.  Thus,  the  Secretary 
will  not  make  exception  determinations  with 
respect  to  section  1178(a)(2)(B),  which  excepts  from 
preemption  contrary  provisions  of  State  law  that 
relate  to  the  privacy  of  individually  identifiable 
health  information  and,  under  section  264(c)(2)  of 
HIPAA,  are  "more  stringent"  than  the  federal 
requirements.  Similarly,  the  Secretary  does  not 
have  the  legal  authority  to  make  determinations 
with  respect  to  State  laws  that  are  excepted  from 
preemption  under  sections  1178(b),  concerning 
certain  State  laws  providing  for  public  health 
reporting,  surveillance,  investigation,  or 
intervention,  or  117B(c),  concerning  State  laws 
requiring  a  health  plan  to  report  or  provide  access 
to  information  concerning  management  audits, 
financial  audits,  program  monitoring  or  evaluation, 
or  licensure  or  certificaiton  of  facilities  or 
individuals. 


CFR  160.202,  "contrary"  means  that  it 
would  be  impossible  for  a  covered 
entity  to  comply  with  both  the  State  and 
Federal  requirements,  or  that  the  State 
law  is  an  obstacle  to  accomplishing  the 
full  piu-poses  and  objectives  of  the 
Administration  Simplification 
provisions  of  HIPAA. 

The  regulations  also  provide  that  a 
request  to  except  a  provision  of  State 
law  from  preemption  under  45  CFR 
160.203(a)  must  be  submitted  to  the 
Secretary  in  writing.  If  the  request  is 
from  a  State,  it  must  be  submitted 
through  its  chief  elected  official,  or  his 
or  her  designee.  The  request  must:  (1) 
Identify  the  provision  of  State  law  for 
which  the  exception  is  requested;  (2) 
identify  the  particular  standard, 
requirement,  or  implementation 
specification  for  which  the  exception  is 
requested;  (3)  specify  the  part  of  the 
standard  or  other  provision  that  will  not 
be  implemented  if  the  exception 
determination  is  made  or  the  additional 
data  to  be  collected  based  on  the 
exception,  as  appropriate;  (4)  state  how 
the  exception  determination  would 
affect  health  care  providers,  health 
plans  and  other  entities;  and  (5)  the 
reasons  why  the  State  law  should  not  be 
preempted,  including  how  the  contrary 
State  law  meets  one  or  more  of  the 
specific  criteria  in  45  CFR  160.203(a). 
The  Secretary  may  also  request 
additional  information  that  may  be 
necessary  for  him  to  make  the  exception 
determination.  See  45  CFR  160.204. 

This  notice  establishes  that,  for  the 
purposes  of  45  CFR  160.204,  exception 
determination  requests  should  be 
addressed  to  the  Director,  Office  for 
Civil  Rights,  Department  of  Health  and 
Human  Services,  Mail  Stop  Room  506F, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. ^  To  expedite 
handling,  the  envelope  should  also 
state:  "ATTN:  Exception  Determination 
Request." 

The  Federal  standard,  requirement,  or 
implementation  specification  remains  in 
effect  until  an  exception  determination 
is  made.  When  such  determinations  are 
made,  we  will  promptly  inform  the 
public  through  publication  of  notice  in 
the  Federal  Register  and  on  the 
Department's  websites,  including  the 
OCR  Web  site  at  www.hhs.gov/ocr/ 
hipaa/. 


The  OCR  Web  site  and  the  Web  site 
for  the  Centers  for  Medicare  and 
Medicaid  Services,  http:// 
www.cms.hhs.gov/hipaa/,  may  also  be 
consulted  fpr  more  information  about 
the  Administrative  Simplification 
provisions  (including  the  Privacy  Rule). 
In  addition,  answers  to  ft'equently  asked 
questions  about  preemption  and 
exception  determinations  will  be 
available  on  the  OCR  website  soon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Mc Andrew,  Office  for  Civil 
Rights,  Department  of  Health  and 
Himian  Services,  Mail  Stop  Room  506F, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201.  Telephone 
number:  (202)  205-8725. 

Dated:  January  29.  2003. 
Richard  M.  Campanelli, 

Director.  Office  for  Civil  Rights. 

4FR  Doc.  03-5774  Filed  3-10-03;  8:45  am) 
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^This  notice  identifies  the  address  where  all 
exception  determinations  should  be  submitted.  The 
Secretary  delegated  to  the  Director  of  the  Office  for 
Civil  Rights  (OCR)  the  authority  to  make  exception 
determinations  as  they  may  relate  to  the  Privacy 
Rule.  See  65  FR  82381.  The  Secretary,  or  his 
designee,  shall  make  exception  determinations  with 
respect  to  requests  concerning  the  other 
Administrative  Simplification  Rules. 


DEPARTMENT  OF  HEALTH  AND  , 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Budget,  Technology  and 
Finance;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  A,  Office  of  the  Secretary, 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  is  being  amended  as 
follows:  Chapter  AM,  Office  of  Budget, 
Technology  and  Finance,  as  last 
amended  at  66  FR  55666-55678.  dated 
October  26,  2001.  This  reorganization 
will  help  streamline  Office  functions 
and  better  support  the  Office's  ability  to 
meet  the  goals  of  the  President's 
Management  Agenda. 
The  changes  are  as  follows: 
1.  Under  Part  A,  "Office  of  the 
Secretary,"  delete  Chapter  AM  in  its 
entirety  and  replace  with  the  following: 

A.  Chapter  (AM)  Office  of  Budget, 
Technology  and  Finance 

Section  AM.OO    Mission.  The  mission 
of  the  Office  of  Budget,  Technology  and 
Finance  (OBTF)  is  to  provide  advice  and 
guidance  to  the  Secretary  on  budget, 
financial  management,  and  information 
technology,  and  to  provide  for  the 
direction  and  coordination  of  these 
activities  throughout  the  Department. 

Section  AM.  1 0    Organization :  The 
Office  of  Budget,  Technology,  and 
Finance  is  headed  by  the  Assistant 
Secretary  for  Budget.  Technology  and 
Finance  (ASBTF).  The  Assistant 


Secretary  for  Budget,  Technology',  and 
Finance  is  the  Departmental  Chief 
Financial  Officer  (CFO),  and  reports  ta 
the  Secretary.  The  office  consists  of  the 
following  components: 

•  Immediate  Office  of  the  ASBTF 

(AM)    . 

•  Office  of  Budget  (AMD 

•  Office  of  Information  Resources 
Management  (AMM) 

•  Office  of  Finance  (AMS) 

Section  AM.20.    Functions 

1.  Immediate  Office  of  the  Assistant 
Secretary  for  Budget,  Technology,  and  . 
Finance/Chief  Financial  Officer  (AM). 
Provides  executive  direction  to  OBTF 
components.  The  ASBTF  is  Uie 
principal  adviser  to  the  Secretary  on  all 
aspects  of  budgetary  and  financial 
management  and  information 
technology.  By  delegation  from  the 
Secretary,  the  ASBTF/CFO  exercises  full 
Department-wide  authority  of  the 
Secretary  in  the  assigned  areas  of 
responsibility  to  include  all 
responsibilities  provided  by  the  Chief 
Financial  Officers  Act  of  1990.  This 
includes  the  approval  of  the  job 
descriptions  and  skill  requirements,  and 
the  selection  of  OPDFV  CFOs  as  well  as 
participation  with  the  OPDIV  Head  in 
the  annual  performance  plan/evaluation 
of  the  OPDIV  CFO.  hi  addition,  the 
ASBTF/CFO  provides  Department-wide 
policy  guidance  on  the  qualifications, 
recruitment,  performance,  training,  and 
retention  of  adl  financial  management 
personnel.  The  ASBTF  manages  the 
Chief  Infomlation  Officer  (CIO)  and  the 
CIO's  fulfillment  of  all  hmctional 
responsibilities  included  in  the  Clinger- 
Cohen  Act. 

2.  Office  of  Budget  (AML).  The  Office 
of  Budget  is  headed  by  a  Deputy 
Assistant  Secretary  for  Budget.  The 
Office:  (1)  Advises  and  supports  the 
Secretary  and  the  Assistant  Secretary  for 
Budget,  Technology  and  Finance/GFO 
and  oversees  the  preparation  of  the 
Departmental  budget  estimates  and 
forecasts  resources  required  to  support 
programs  and  activities  of  the 
Department;  (2)  analyzes  budgetary  and 
financial  management  implications  of 
new  or  proposed  legislation,  programs 
or  activities;  (3)  appraises  program 
activities  and  operations  in  terms  of 
policies,  goals  and  objectives  of  the 
Department;  (4)  operates  HHS' 
integrated  funding  system;  (5) 
recommends  and  administers  policies 
and  procedures  for  allocation  and 
control  of  employment  ceilings;  (6) 
develops  and-executes  Department-wide 
procedures  relating  to  implementation 
and  management  of  the  Government 
Performance  and  Results  Act  (GPRA); 
(7)  responsible  for  the  Office  of  the 
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Secretary  activities  under  the  Paperwork 
Reduction  Act;  (8)  with  particular 
reference  to  the  Office  of  the  Secretary 
(OS),  works  closely  with  the  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM)  in  coordinating  and 
consolidating  the  OS  budget;  (9)  works 
closely  with  OASAM  in  OS  budget 
operations,  the  development  of  budget 
policy  and  management  of  positions  and 
hnancial  resources  for  the  OS;  and  (10) 
reviews  proposed  recommendation  on 
draft  regulations  and  proposed 
legislation. 

3.  Office  of  Information  and 
Resources  Management  (AMM).  The 
Deputy  Assistant  for  Information 
Resources  Management  (DASIRM),  who 
is  also  the  HHS  Chief  Information 
Officer,  heads  the  Office  of  Information 
Resources  Management  (OIRM).  OIRM 
provides  the  Secretary  and  the  Assistant 
Secretary  for  Budget,  Technology,  and 
Finance  (ASBTF)  with  strategic 
planning,  information  resources 
management  and  technology  policy, 
architecture,  investment  review,  and 
Office  of  the  Secretary  (OS)  computer 
operations  management  support.  More 
specifically,  OIRM,  in  collaboration 
with  the  HHS  agencies  and  Staff 
Divisions;  (1)  develops  and  updates  the 
Information  Technology  Five  Year 
Strategic  Plan;  (2)  develops  and 
coordinates  information  resources 
management  policies  applicable  across 
the  Department  and  the  Office  of  the 
Secretary,  including  the  creation, 
handling,  storage,  dissemination,  and 
disposition  of  information;  (3)  leads  the 
development  and  implementation  of  an 
enterprise  information  infrastructure 
across  the  Department;  (4)  manages  risks 
associated  with  major  information 
systems  and  information  technology;  (5) 
evaluates  major  investments  in 
information  technology,  and  is 
responsible  for  their  subsequent 
periodic  review;  (6)  guides  and  oversees 
the  development  of  information  systems 
and  communications  networks;  (7)  leads 
e-government  activities;  and  (8) 
provides  data  processing  and 
communications  equipment  for  the 
Office  of  the  Secretary  and  participating 
HHS  agencies,  and  implements, 
operates,  and  maintains  standards  office 
automation  applications  running  on  the 
OS  network. 

4.  Office  of  Finance  (AMS).  The  Office 
of  Finance  is  headed  by  the  Deputy 
Assistant  Secretary  for  Finance  who  is 
also  the  Deputy  Chief  Financial  Officer. 
The  Officer  of  Finance:  (1)  Advises  and 
supports  the  Secretary  and  the  Assistant 
Secretary  for  Budget,  Technology,  and 
Finance/CFO  on  all  aspects  of  financial 
activities  across  the  Department;  (2)  as 


directed  by  the  Secretary,  oversees  the 
design  and  implementation  of  a  unified 
financial  management  system  for  the 
Department  consisting  of  two  major 
components:  the  Healthcare  Ijitegrated 
General  Ledger  Accounting  System 
(HIGLAS)  at  the  Centers  for  Medicare 
and  Medicaid  Services  (CMS)  and  a 
system  for  the  rest  of  the  Department; 
(3)  coordinates  CFO  activities  and 
reports  throughout  HHS,  including  the 
preparation  of  audited  financial 
statements  and  the  preparation  of  the 
annual  CFO  report  for  submission  to  the 
OMB  and  Congress;  (4)  in  coordination 
with  other  ASBTF  components, 
participates  in  the  clearance/approval 
process  for  program  information 
systems  that  provide  financial  and/or 
program  performance  data  which  are 
used  in  financial  statements;  (5) 
provides  advice  to  the  ASBTF/CFO  on 
approval  of  the  job  descriptions  and 
skills  requirements  for  OPDFV  CFOs  and 
on  the  approval  of  the  selection  of 
OPDIV  CFOs;  (6)  provides  advice  to  the 
ASBTF/CFO  who  participates  with  each 
OPDIV  Head  in  the  annual  performance 
plan/evaluation  of  the  OPDIVs  CFO;  (7) 
provides  advice  to  the  ASBTF/CFO  on 
the  qualifications,  recruitment, 
performance,  training  and  retention  of 
all  financial  management  personnel;  (8) 
serves  as  the  Departmental  liaison  with 
GAO,  OMB,  Treasury,  and  other  Federal 
agencies  on  financial  matters;  (9) 
maintains  Departmental  finance  and 
accounting  standards;  (10)  resolves 
monetary  findings  involving 
management  systems;  (11)  directs 
regional  review  of  cost  allocation 
activities;  (12)  ensures  compliance  with 
the  Departmental  reporting 
requirements  of  the  Federal  Managers 
Financial  Integrity  Act  (FMFIA);  (13) 
establishes  Departmental  policy  in  the 
management  of  Inspector  General 
reports  and  audits;  and  (14)  manages  the 
day-to-day  finance  and  accounting 
activities  of  the  Office  of  the  Secretary 
and  other  Departmental  components  as 
determined  by  the  ASBTF/CFO. 

B.  Chapter  AML,  Office  of  Budget 

Section  AML.00    Mission.  The  Office 
of  Budget  provides  advice  and  support 
to  the  Secretary  and  the  Assistant 
Secretary  for  Budget,  Technology,  and 
Finance  on  matters  pertaining  to: 
Formulation  of  the  HHS  and  President's 
budgets,  management  of  program 
assessment  and  performance  reporting, 
presentation  of  budgets  and 
reconciliation  legislation  to  OMB  and 
the  Congress,  and  resolution  of  issues 
arising  from  the  execution  of  final 
appropriations. 

Section  AML.  10    Organization.  The 
Office  of  Budget  is  headed  by  the 


Deputy  Assistant  Secretary  for  Budget 
who  reports  to  the  Assistant  Secretary 
Budget,  Technology,  and  Finance/Chief 
Financial  Officer  and  includes  the 
following: 

•  Division  of  Discretionary  Programs 
(AMLl) 

•  Division  of  Health  Benefits  and 
Income  Support  (AML3) 

•  Divisionoi  Budget  Policy.  Execution 
and  Review  (AML4) 

Section  AML.20    Functions. 

1.  Division  of  Discretionary  Programs. 
The  Division: 

a.  Provides  analytical  services  and 
assistance  to  the  Secretary,  the  Assistant 
Secretary  for  Budget.  Technology,  and 
Finance,  and  Department  OPDIV  Heads 
in  their  budgetary  management  of  the 
Department's  principal  discretionary 
programs,  including  science  and  health 
services  programs  administered  by  the 
Public  Health  Service  components;  and 
social  service  programs  of  the 
Administration  for  Children  and 
Families  and  the  Administration  on 
Aging. 

D.  Reviews  budgets  and  related 
requests  for  resources,  and  analyzes 
plans  and  proposals  for  new  or 
alternative  legislation. 

c.  Analyzes  proposed  regulations, 
reorganizations,  or  program  initiatives 
to  determine  their  policy,  resource  and 
budgetary  implications. 

d.  Proposes  recommendations  on  draft 
regulations,  proposed  legislation  and    . 
reorganization  proposals. 

e.  Proposes  budget  options  and  policy 
in  initiatives  as  necessary  to  achieve 
program  objectives  established  by  the 
Secretary. 

f.  Assists  in  the  development  of 
strategies  for  the  presentation  of  the 
budget  to  the  Office  of  Management  and 
Budget  and  the  Congress,  and  develops 
materials  for  key  Departmental  officials 
who  testify  at  hearings  before  these 
bodies. 

g.  provides  guidance  to  OPDFV's  in 
the  formulation  of  their  budgets. 

h.  Conducts  special  reviews  and 
analyses  to  examine  assigned  OPDIV 
program  operations  and  effectiveness. 

i.  Assists  in  the  development  of 
performance  plans,  reports,  and 
program  assessments  under  the 
Government  Performance  and  Results 
Act. 

j.  Assists  in  the  presentation  of  the 
Department's  budget  to  the  public  by 
developing  material  for  use  of 
Departmental  officials,  and  reviews 
press  statements  and  other  public 
documents  for  consistency  with 
approved  budgets  and  plans. 

2.  Division  of  Health  Benefits  and 
Income  Support.  The  Division: 


a.  Provides  analytical  services  and 
assistance  to  the  Secretary,  the  Assistant 
Secretary  for  Budget.  Technology,  and 
Finance,  and  the  Department  OPDIV 
Heads  in  the  budgetary  management  of 
the  Department's  principal  entitlement 
programs  including  Medicare, 
Medicaid,  Family  Support  Payments 
and  other  entitlements  in  support  of 
children  and  families. 

b.  Reviews  budget  and  related 
requests  for  resources;  analyzes  plans 
and  proposals  for  new  legislation, 
regulations,  or  program  initiatives  to 
determine  their  resource  and  policy 
implications;  proposes 
recommendations  for  the  Deputy 
Assistant  Secretary  for  Budget  on  budget 
requests,  draft  regulations,  proposed 
legislation,  and  reorganization 
proposals. 

c.  Assists  the  Secretary,  the  Assistant 
Secretary  for  Budget,  Technolo^,  and 
Finance  and  the  OPDIV  heads  in 
evaluating  programs  and  budgetary 
proposals  by  developing  reliable  cost 
projections  for  legislative  and  planning 
proposals,  and  ensuring  that  proposals 
are  consistent  with  approval  plans  and 
policies. 

d.  Coordinates  the  preparation  of 
budget  estimates  and  forecasts  of 
resoxirces  required  to  support  the 
programs  and  operations  of  the 
Department. 

e.  Reviews  reprogramming  requests 
and  recommend  appropriate  action  to 
the  Deputy  Assistant  Secretary  for 
Budget. 

f.  Provides  guidance  in  budget 
formulation  for  the  appropriate  OPDIV. 

g.  Conducts  special  reviews  and 
analyses,  and  develops  options  to 
ensure  efficient  and  effective  program 
operations  and  to  encourage 
improvements. 

h.  Proposes  budget  options  and  policy 
initiatives  as  necessary  to  achieve 
program  objectives  established  by  the 
Secretary. 

i.  Assists  in  the  development  of 
strategies  for  presentation  of  the  budget 
to  the  Office  of  Management  and  Budget 
and  the  Congress  and  develops 
materials  for  key  Department  officials 
who  testify  at  hearings  before  these 
bodies. 

j.  Assists  in  the  development  of 
performance  plans,  reports,  and 
program  assessments  under  the 
Govenunental  Performance  and  Results 

Act. 

k.  Manages  the  overall  allocation  of 
Health  Care  Fraud  and  Abuse  Control 
(HCFAC)  funds. 

3.  Division  of  Budget  Policy, 
Execution  and  Review.  The  Division: 

a.  Directs  the  formulation  and 
presentation  of  the  HHS  budget  by 


developing  and  promulgating  to  the 
OPDIVs  and  others  the  pohcies,  ^ 

procedures,  guidance,  and  schedules  for 
preparing  budget  submissions. 

b.  Coominates  the  presentation  of  the 
Department's  budget  and  performance 
plan  to  Congress,  including  preparation 
and  submission  of  justifications,  reports, 
significant  items,  and  crosscutting 
materials;  preparation  of  the  Secretary's 
testimony  before  the  Appropriations 
Conunittees;  and  coordination  of 
transcripts,  questions  for  the  record,  and 
other  hearing  materials. 

c.  Provides  advice  and  analysis  to 
support  Department-wide  budget 
decision-making.  ^ 

d.  Maintains  active  commimication 
with  Department  budget  officers  with 
regard  to  budget  events  and  activities 
with  OMB,  GAO,  Congress  and  other 
parties. 

e.  Manages  a  computerized  budget 
information  system  reflecting  data  on  a 
HHS-wide  basis  and  coordinates  OPDIV 
input  into  the  system. 

f .  Provides  direct  staff  support  to  the 
Secretary  in  preparation  for 
appropriation  hearings  and  other  budget 
related  presentations  and  briefings. 

g.  Actively  communicates  with  the 
Budget  and  Appropriations  Committees 
in  the  Congress  and  provides 
intelligence  and  analyses  of  budget 
decisions  to  senior  IfflS  staff  and  the 
Operating  Divisions. 

h.  Coordinates  preparation  of 
guidelines  governing  reprogrammings, 
transfers  between  accounts,  and  other 
crosscutting  funding  methods;  provides 
recommendations  and  staff  support  in 
managing  and  processing  crosscutting 
funding  proposals. 

i.  Analyzes  and  prepares  reports  on 
HHS  performance  in  managing  FTE 
levels  and  FTE  policy,  and  provides 
advice  on  Department-wide  staffing. 

j.  Provides  leadership  and  direction  in 
the  Department-wide  review,  analysis 
and  appraisal  of  financial  elements  of 
program  execution  and  the  development 
and  execution  of  policies  related  to 
efficient  allocation,  expenditure  and 

control  of  funds. 

k.  Coordinates  and  tracks  outlay 
projections:  (1)  To  assist  OMB  in  the 
continuing  effort  to  monitor  spending 
and  to  thereby  improve  the  management 
of  the  Government's  overall  cash  and 
debt  operations;  and  (2)  in  support  of 
formulation  of  the  budget,  including  the 
maintenance  of  HHS  ceiling  controls 
and  the  development  of  outlay  estimates 
shown  in  the  President's  Budget  for 
controllable  programs. 

1.  Promulgates  Departmental  spending 
policies,  especially  in  the  event  of 
Continuing  Resolutions  and  possible 
suspension  of  operations  due  to  the 


failure  of  the  Congress  to  enact 
appropriations  on  time,  and  works  with 
agency  budget  officers  and  the  Office  of 
Budget  in  formulating  agency  funding 
plans. 

m.  Maintains  a  system  of  Department- 
wide  budget  execution,  including  the 
management  and  control  of  the 
apportionment  of  funds  in  accordance 
with  the  requirements  of  the  Anti- 
Deficiency  Act  and  OMB  regulations; 
and  request  and  monitors  the  receipt  of 
Treasury  warrants. 

n.  Serves  as  principal  staff  advisor  to 
the  ASBTF  on  all  matters  involving 
budget  execution. 

o.  Acts  as  liaison  on  behalf  of  HHS 
with  the  Office  of  Management  and 
Budget,  the  Treasury  Department,  the 
Congressional  Budget  Office,  and  other 
agencies  on  matters  involving  budget 
execution. 

p.  Responsible  for  the  development 
and  maintenance  of  a  system  of 
financial  information  which  involves 
the  collection,  organization,  and 
maintenance  of  financial  data  in 
electronic  form  as  well  as  the 
development  of  reporting  mechanisms 
for  making  the  financial  information 
useful  and  available  for  decision 
making. 

q.  Reviews  and  analyzes  the  budget  of 
the  Staff  Divisions  (STAFFDIVS)  funded 
by  the  General  Departmental 
Management  (GDM),  Office  of  Inspector 
General  (OIG)  and  Office  of  Civil  Rights 
(OCR)  appropriations.  Prepares  special 
analyses  of  these  budgets  for  use  in     . 
decision-making,  particularly  for 
evaluating  capacity  and  determining  if 
alternative  approaches  are  feasible. 
Monitors  Congressional  appropriations 
hearings  in  which  the  GDM 
STAFFDIVS,  OIG  and  OCR  are 

participants. 

r.  Works  closely  with  OASAM  in 
planning  and  formulating  the  GDM 
budget  justification  for  presentation  to 
the  Secretary,  Office  of  Management  and 
Budget  and  the  Congress. 

s.  Represents  the  Department  in 
government-wide  activities  to 
implement  the  development  and 
implementation  of  performance 
measures  under  GRPA  and  budget- 
related  GPRA  performance  planning 
policies,  requirements  and  processes. 
Manages  program  performance 
assessment  activities. 

t.  Provides  special  management 
review  services  for  selected  activities.. 

u.  Provides  staff  assistance  to  the 
Secretary,  the  Assistant  Secretary  for 
Budget,  Technology  and  Finance,  the 
Service  and  Supply  Funds  (SSF)  Board 
of  Directors,  OPDIV  Budget  Officers  and 
STAFFDIV  Heads  in  the  budgetary  and 
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Bnancial  management  of  the  Service 
and  Supply  Fund. 

V.  Provides  for  budget  policy 
management  and  Bnancial  integrity  of 
the  SSF  in  the  provision  of  Department 
common  use  administrative  services. 

w.  Assists  in  the  planning  and 
preparation  of  the  SSF  budget  for 
presentation  to  the  SSF  Board,  the 
Office  of  Management  and  Budget,  and 
Congress. 

X.  Prepares  apportionment  requests 
for  the  Service  and  Supply  fund. 

C.  Chapter  AMMN,  Office  of 
Information  Resources  Management 

AMM.OO    Mission.  The  Office  of 
Information  Resources  Management 
advises  the  Secretary  and  the  Assistant 
Secretary  for  Budget,  Technology  and 
Finance  on  matters  pertaining  to  the  use 
of  information  and  related  technologies 
to  accomplish  Department  goals  and 
program  objectives.  The  mission  of  the 
Office  is  to  establish  and  provide: 
assistance  and  guidance  on  the  use  of 
technology-supported  business  process 
reengineering;  investment  analysis; 
performance  measurement;  strategic 
development  and  application  of 
information  systems  and  infrastructure; 
policies  to  provide  improved 
management  of  information  resources 
and  technology;  and  better,  more 
efficient  service  to  our  clients  and 
employees. 

The  Office  is  responsible  for: 
information  resources  management 
throughout  the  Department; 
representing  the  Department  to  central 
management  agencies  (e.g.,  the  Office  of 
Management  and  Budget);  directing  the 
Enterprise  Architecture  efforts  and  the 
enterprise  solutions  across  the 
Department;  developing  and 
maintaining  the  Department's 
information  technology  architecture; 
developing  and  establishing  Department 
information  technology  policies,  and 
advocating  rigorous  methods  for 
analyzing,  selecting,  developing,      ' 
operating,  and  maintaining  information 
systems. 

The  Office  collaborates  with  the 
Operating  Divisions  (OPDIVs)  and  Staff 
Divisions  (STAFFDIVs)  of  the 
Department  to  review  and  resolve  policy 
and  management  issues,  manage  risk 
associated  with  major  information 
systems,  evaluate  and  approve 
investments  in  technology,  monitor 
adherence  to  Departmental  policy  and 
architectural  standards,  and  share  best 
practices.  The  Office  exercises 
authorities  delegated  by  the  Secretary  to 
the  Deputy  Assistant  Secretary  for 
Information  Resources  Management,  as 
the  CIO  for  the  Department.  These 
authorities  derive  from  the  Information 


Technology  Management  Reform  Act  of 
1996,  the  Paperwork  Reduction  Act  of 
1995,  the  Computer  Matching  and 
Privacy  Act  of  1988,  the  Computer 
Security  Act  of  1987,  the  Government 
Information  Security  Reform  Act 
(GISRA),  the  National  Archives  and 
Records  Administration  Act  of  1984,  the 
Competition  in  Contracting  Act  of  1984, 
the  Federal  Records  Act  of  1950,  OMB 
Circulars  A-130  and  A-11,  Government 
Printing  and  Binding  Regulations  issued 
by  the  Joint  Committee  on  Printing,  and 
Presidential  Decision  Directive  63. 
Section  AMM.IO  Organization.  The 
Office  of  Information  Resources 
Management  (OIRM)  is  supervised  by 
the  Deputy  Assistant  Secretary  for 
Information  Resources  Management/ 
HHS  CIO,  who  reports  to  the  Assistant 
Secretary  for  Budget,  Technology  and 
Finance.  The  CIO  serves  as  the  primary 
IT  leader  for  the  Department. 
OIRM  consists  of  the  following: 

•  Immediate  Office  (AMMl) 

•  Office  of  IT  Policy  Development  and 
Implementation  (AMM2) 

•  Office  of  OS  IT  Development  and 
Services  (AMM3) 

•  Office  of  HHS  Enterprise  Operations 
(AMM4) 

•  Office  of  Information  Security 
Development  and  Implementation 
(AMM5) 

Section  AMM.20    Functions 

1.  Immediate  Office  of  Information 
Resources  Management — This  Office 
supports  the  DASIRM/CIO,  and  also 
provides  leadership  in  OS  IT  issues, 
HHS  IT  architecture,  use  of  technology 
in  HHS  and  the  HHS  Web  site.  It 
performs  the  following  functions: 

a.  Provides  continuous  development 
and  implementation  of  effective 
strategic  solutions  for  enabling  the  HHS 
mission.  Provides  advice  and  counsel  to 
the  Secretary  and  the  Assistant 
Secretary  for  Budget,  Technology  and 
Finance. 

b.  Provides  executive  direction  to 
align  Departmental  strategic  plaiming 
for  information  resources  and 
technology  with  the  Department's 
strategic  business  planning. 

c.  Provides  executive  direction  to 
develop  and  maintain  Departmental 
information  technology  policy  and 
architecture. 

d.  Promotes  business  process 
reengineering,  investment  analysis,  and 
performance  measurement  throughout 
the  Department,  to  capitalize  on 
evolving  information  technology. 

f.  Represents  the  Department  in 
Federal  Government-wide  initiatives  to 
develop  policy  and  implement  an 
information  infrastructiue. 


g.  Provides  leadership  to  the 
Department's  Information  Technology 
Investment  Review  Board  (ITIRB)  and 
the  Department's  Chief  Information 
Officers'  Advisory  Council. 

h.  Oversees  enterprise  IT  efforts  and 
any  similar  OPDIV  efforts  related  to 
architectiue,  technology  and  the  HHS 
web  site.  Provides  review  and  guidance 
to  the  ITIRB  and  CIO  Council  via 
analyses  of  alternative  analyses 
strategies,  standards  compliance, 
architectural  conformance  and 
technology  solutions. 

i.  Develops  and  maintains  the  HHS- 
wide  Architecture,  including  the 
business,  data,  application  and 
technology  components.  Establishes 
architecture  tools  and  repositories, 
coordinates  with  OPDfV  architectures, 
develops  technical  guidance,  assists 
managers  of  applications  systems,  and 
coordinates  expert  working  groups  to 
populate  the  architectiu-e. 

j.  Advises  the  HHS  ASBTF,  agency 
CIOs  and  other  senior  officials  on 
matters  relating  to  technology.  Leads  the 
development  of  a  department-wide 
investment  strategy  for  advanced, 
innovative  technology,  and  reviews 
agency  technology  policies,  programs, 
processes  and  capabilities  to  ensure  that 
HHS  technology  programs  support  the 
Department's  objectives. 

k.  Performs  alternative  analysis  for 
key  emerging  and  enabling  technologies. 
Coordinates  or  directs  pilot  project  in 
these  areas  to  establish  proof  of  concept, 
confirm  return  on  investment,  or 
implement  initial  production 
implementation. 

1.  Leads  the  development  of  HHS  web 
communications  to  provide  users  with  a 
single  access  point  for  HHS  information. 
Leads  the  development  of  an  enterprise 
information  portal  to  improve  the  ability 
of  HHS  employees  to  communicate  and 
collaborate  with  each  other. 

2.  Office  of  IT  Policy  Development  & 
Implementation  (OITP)— The  Office  of 

.  IT  Policy  Development  & 
Implementation  is  primarily  responsible 
for  IT  policy  development,  capital 
plaiming,  IT  budgeting  and  investment 
control.  Paperwork  Reduction  Act 
activities,  and  IT  planning  and  review. 
The  Office  performs  the  following 
functions: 

a.  Works  with  OPDIV  Chief 
InformatioB  Officers  (CIOs)  to  support 
Government-wide  initiatives  of  the 
Federal  CIO  Council  and  to  identify 
opportunities  for  participation  and 
consultation  in  information  technology 
projects  with  major  effects  on  OPDIV 
programperformance. 

b.  OITP  provides  leadership  in  the 
planning,  design,  and  evaluation  of 
major  Departmental  projects  and 


oversight  throughout  project  rollout  and 
perform  post  implementation 
performance  assessments. 

c.  Assesses  risk  that  major 
information  systems  pose  to 
performance  of  program  operations  and 
administrative  business  throughout  the 
Department,  develops  risk  assessment 
policies  and  standard  operating 
procedures  and  tools,  and  uses  program 
outcome  measures  to  gauge  the  quality 
of  Departmental  information  resources 
management. 

d.  Coordinates  the  Department's 
strategic  planning  and  budgeting 
process  for  information  technology,  and 
provides  direct  planning  development 
and  support  to  assure  that  IRM  plans 
support  agency  business  planning  and 
mission  accomplishment. 

e.  Coordinates  the  activities  of  the 
Departmental  Information  Technology 
Investment  Review  Board  (ITIRB)  in 
assessing  and  prioritizing  the 
Department's  major  information 
systems,  and  in  analyzing  and 
evaluating  IT  investment  decisions. 
Reviews  OPDIV  ITIRB  implementations, 
IT  capital  funding  decisions,  and  use  of 
performance  metrics  to  evaluate 
program  for  both  initial  and  continued 
funding. 

f.  Develops  policies  and  guidance  on 
information  resources  and  technology 
management,  including 
telecommunications,  as  required  by  law 
or  regulation  or  to  fulfill  CIO 
responsibilities  and  Departmental 

initiatives. 

g.  Coordinates  and  supports  the 
Department's  Chief  Information 
Officer's  Advisory  Coimcil,  whose 
membership  consists  of  Chief 
Information  Officers  from  OPDIVs. 

h.  Representing  the  Department 
through  participation  on  interagency 
and  Departmental  work  groups  and  task 
forces,  as  appropriate. 

i.  Working  with  OPDIV  Chief 
Information  Officers  to  identify 
opportunities  for  administering 
information  management  functions  and 
telecommunications  initiatives  with 
major  effects  on  OPDIV  performance. 
OITP  provides  leadership  primarily  in 
defining  alternatives  for  acquisition  of 
telecommunications  services  and 
coordinating  implementation  of 
information  management  initiatives  in 
conjunction  with  the  Chief  Technology 
Officer  and  the  Department  Architect. 

j.  Managing,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  as 
amended,  the  OS  activities  related  to  the 
review  and  approval  of  all  public  use 
reports  and  record-keeping 
requirements  that  impose  a  paperwork 
burden  on  the  public.  Developing 
policies  for  and  managing  the  OS 


Information  Collection  Budget. 
Developing  policies  and  procedures  for 
the  OS  and  carrying  out  analyst  and 
oversight  activities  related  to  the 
Department's  paperwork  burden 
reductions  efforts.  ^ 

k.  Approving  and  reporting  oh 
computer  matching  activities  as 
required  by  law  through  the 
Departmental  Data  Integrity  Board. 

1.  Managing  the  Departmental  printing 
management,  records  management,  and 
mail  management  policy  programs. 

m.  Providing  support  for  special 
priority  initiatives  identified  by  the  CIO. 

3.  Office  of  OS  IT  Development  and 
Services— The  Office  of  OS  IT 
Development  and  Services  is 
responsible  for  providing  Network 
Services,  Help  Desk  Services,  OS 
Security,  Secretary's  Command  Center 
and  Continuity  of  Operations  Planning 
(COOP)  support,  and  OS  Outreach/ 
Customer  Relationship  Management 
(CRM).  It  is  directed  by  the  CIO  for  the 
Office  of  the  Secretary.  It  is  also  a 
primary  resource  for  advising  the  CIO 
on  technology  implementation,  arid  for 
piloting  CIO  special  programs.  The 
Office  of  OS  IT  Development  and 
Services  is  responsible  for  the  following: 

a.  Operating,  maintaining,  and 
enhancing  the  OS  computer  network 
and  services,  including  services  for 
participating  HHS  organizations. 

b.  Implementing  and  monitoring 
network  policies  and  procedures,  and 
developing  plans  and  budgets  for 
network  support  services. 

c.  Identifying,  implementing,  and 
maintaining  standard  office  automation  ■ 
applications  running  on  the  OS 
network. 

d.  Ensuring  reliable,  high- 
performance  network  services. 

e.  Implementing  and  operating 
electronic  tools  to  enhance  Secretarial 
commimications  with  all  HHS 
personnel. 

f.  Coordinating  with  the  STAFFDIVs 
to  develop  the  OS  IT  capital  plaiining 
and  budgeting  processes,  providing 
direct  plaiming  support  to  assure  that 
IRM  plans  support  agency  business 
planning  and  mission  accomplishment. 

g.  Implementing  policies  and 
guidance  on  information  resources 
management  within  the  Office  of  the 
Secretary  for  acquisition  and  use  of 
information  technology,  development  of 
architectural  standards  for 
interoperability,  and  coordination  of 
implementation  procediu^s. 

h.  Maintaining  and  operating  the 
inventory  of  automated  data  processing 
equipment  for  the  Office  of  the 
Secretary. 

i.  Operating  and  maintaining  an 
information  technology  support  service 


(Help  Desk)  for  participating  HHS 
components. 

j.  Managing  contracts  for  equipment 
and  support  services  related  to  the 
provision  of  IT  services  in  OS  and 
participating  agencies. 

k.  Chairing  and  supporting  the  Office 
of  the  Secretar>'  Information  Resources 
Management  Policy  and  Planning 
Board,  an  advisory  body  whose 
membership  consists  of  the  Staff 
Division  Chief  Information  Officers. 

1.  Representing  OS  and/or  the 
Department  through  participation  on 
interagency  and  Departmental  work 
groups  and  task  forces,  as  appropriate. 

m.  Responsible  for  OS  compliance 
with  and  implementation  of  all  -^^ 

applicable  Federal  Laws  regarding  IT 
Security. 

4.  Office  of  HHS  Enterprise 
Operations— The  Office  of  Enterprise 
Operations  is  responsible  for 
Applications  Development  and  OIRM 
Business  Operations.  The  Office  advises 
the  CIO  and  OIRM  managers  on  all 
administrative  functions  and  activities, 
and  coordinates  the  strategic  planning 
and  budgeting  processes  for  information 
technology,  operations  and 
administrative  management  for  the 
Office  of  Information  Resources 
Management.  The  Office  coordinates  e- 
govemment  efforts  across  the 
Department,  and  provides 
recommendations  regarding  funding  of 
e-government  efforts,  strategies  on 
agency-specific  system  integration,  and 
reviews  new  projects  for  possible 
redundancy  with  existing  e-gov 
initiatives.  It  coordinates  Department 
enterprise  apphcations  with  the  Chief 
Department  Architect  and  Chief 
Technology  Officer.  The  Office  is 
responsible  for  the  following: 

Leading  Departmental  efforts  to 
expand  the  availability  of  electronic 
means  for  conducting  business. 

a.  Coordinates  HHS  activities  that 
support  the  President's  Management 
Agenda's  objective  for  E-Government. 

b.  Coordinates  planning  and  task 
tracking  across  OIRM  to  ensure  effective 
utilization  of  staff  and  other  resources. 

c.  Prepares,  manages,  integrates  and 
coordinates  budget  formulation, 
presentation  and  execution  with  respect 
to  the  Office  of  Information  Resources 
Management.  Conducts  analyses  of 
budget  implementation  for  both  the 
DASIRM.  Identifies  IT  budget  related 
cross-cutting  issues  that  cross-cut  the 
OPDIVs  and  STAFFDIVs. 

e.  As  directed  by  the  DASIRM. 
prepares  staffing  forecasts,  analyzes 
staffing  requirements  and  utilization, 
and  recommends  strategies  for  changes 
in  human  capital  for  OIRM. 
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f.  Oversees  full  life-cycle  of  OIRM 
contracts.  Works  with  HHS  contracting 
organizations,  contractors  and  other 
parties  to  ensure  that  contractual 
transactions  are  substantively  correct, 
and  to  track  completion  of  tasks. 

g.  Oversees  and  manages  employee 
performance  improvement  programs  to 
develop  and  maintain  the  technical 
expertise  and  qualifications  of 
employees  in  OIRM. 

h.  Coordinates  and  directs  the 
Department's  IT  systems  in  compliance 
with  Section  508  of  the  Rehabilitation 
Act  (1973). 

5.  The  Office  of  HHS  Security 
Development  and  Implementation — The 
Office  of  HHS  Security  Development 
and  Implementation  is  responsible  for 
developing,  implementing  and 
administering  the  program  to  protect  the 
information  resources  of  the 
Department.  This  includes  management 
and  oversight  of  activities  under  the 
Government  Information  Security 
Reform  Act  (GISRA),  IT  critical 
infrastructure  protection  (CIP),  and 
Department-wide  security  contracts  and 
high  level  project  management  of 
OPDIV  security  programs,  such  as 
corrective  action  plans  and  security 
policies.  The  Office  is  responsible  for 
the  following: 

a.  Implementing  and  administering 
the  program  to  protect  the  information 
resources  of  the  Department  in 
compliance  with  legislation.  Executive 
Orders,  directives  of  the  OMB,  or  other 
mandates  requirements  (e.g.,  the 
Clinger-Cohen  Act,  Presidential 
Decision  Directive  63,  OMB  Circular  A- 
130),  the  National  Security  Agency,  and 
other  Federal  agencies. 

b.  Directing  the  development  of  and 
implementing  cyber  seciirity  policies 
and  guidance  for  the  Department, 
including  requirements  for  employees 
and  contractors  who  are  responsible  for 
systems  or  data,  or  for  the  acquisition, 
management,  or  use  of  information 
resources.  Updating  the  HHS 
Automated  Information  Systems 
Security  Program  and  book  as  needed. 

c.  Monitoring  information  system 
security  program  activities  in  the 
Department  by  reviewing  OPDIVs  and 
STAFFDIVs  security  plans  for  sensitive 
systems,  recommending  improvements, 
and  evaluating  safeguards  to  protect 
major  information  systems,  or  IT 
infrastructure. 

d.  Responding  to  requests  in 
conjunction  with  OMB  Circular  A-130, 
the  Computer  Security  Act  of  1987,  and 
Presidential  Decision  Directive  63.  or 
other  legislative  or  mandated 
requirements  related  to  IT  security  or 
privacy. 


e.  Monitoring  ail  Departmental 
systems  development  and  operations  for 
security  and  privacy  compliance  and 
providing  advice  and  guidance  to 
ensure  compliance  standards  are 
included  throughout  system  life  cycle 
development.  Reviews  Departmental 
ITIRB  and  CIO  Council  business  cases 
(as  well  as  OMB  circular  A-11 
requirements)  for  assurance  of  security 
and  privacy  compliaAce. 

f.  Recommending  to  the  CIO  to  grant 
or  deny  programs  Uie  authority  to 
operate  information  systems,  based  on 
security  compliance. 

g.  Establishing  and  leading  inter- 
OPDIV  teams  to  conduct  reviews  to 
protect  HHS  cyber  and  personnel 
security  programs  and  conduct 
vulnerability  assessments  of  HHS 
critical  assets.  This  includes  regular 
certification  of  existing  systems  as  well 
as  newly  implemented  systems. 

h.  Reviewing  the  Department's 
information  resources  for  fraud,  waste, 
and  abuse  to  avoid  having  redundant 
resources,  in  conformance  with  the 
Clinger-Cohen  Act. 

i.  Developing,  implementing,  and 
evaluating  an  employee  cyber  security 
awareness  and  training  program  to  meet 
the  requirements  as  mandated  by  OMB 
Circular  A-130  and  the  Company 
Security  Act. 

j.  Establishing  and  providing 
leadership  to  the  Subcommittee  of  the 
HHS  CIO  Council  on  Security. 

k.  Establishing  and  leading  the  HHS 
Computer  Security  Incident  Response 
Capability  team,  the  Department's 
overall  cyber  security  incident 
response/coordination  center  and 
primary  point  of  contact  for  Federal 
Computer  Incident  Response  Capability 
(FedCIRC)  and  National  Infrastructure 
Protection  Center  (NIPC). 

D.  Chapter  AMS,  Office  of  Finance 

Section  AMS. 10    M/ssion.  The  Office 
of  Finance  provides  financial, 
management  advice  and  leadership  to 
the  Secretary  and  the  Assistant 
Secretary  for  Budget,  Technology  and 
Finance,  and  the  Operating  Divisions' 
Chief  Financial  Officers  (CFOs). 

Section  AMS.20    Organization.  The 
Office  of  Finance  is  headed  by  the 
Deputy  Assistant  Secretary  for  Finance 
(DASF),  who  is  also  the  Deputy  Chief 
Financial  Officer,  and  reports  to  the 
Assistant  Secretary  for  Budget, 
Technology  and  Finance  (ASBTF)/Chief 
Financial  Officer  (CFO).  The  Office 
includes  the  following: 

•  Immediate  Office  (AMS) 

•  Office  of  Financial  Policy  (AMSl) 

•  Program  Management  and  Systems 
Policy  Office  (AMS4) 


•  Office  of  Audit  Resolution  and  Cost 
Policy  (AMSA5) 

Section  AMS.20    Functions 

1.  Immediate  Office  (AMS).  The 
Immediate  Office  is  responsible  for 
support  and  coordination  across  the 
Office  of  Finance  in  the  following  areas:, 
(1)  Standards  for  financial  systems  and 
financial  reporting;  (2)  cash  and  credit 
management,  debt  management, 
payment  management  including 
disbursement  activities  and  functions, 
(3)  the  design  and  development  of 
Department-wide  and  component 
financial  systems;  (4)  the  HHS  Financial 
Management  Plan  and  the  HHS  Annual 
Performance  and  Accountability  Report; 
(5)  the  development  of  outcome-based 
financial  performance  measures  and 
plans  through  facilitation  and  training 
forums  and  best  practices;  (6) 
coordination  with  other  ASBTF 
components  in  the  clearance/approval 
process  for  program  information 
systems  that  provide  financial  and/or 
program  performance  data  which  are 
used  in  financial  statements;  (7)  the 
implementation  of  a  unified  financial 
management  system  across  HHS;  (8)  the 
preparation  of  financial  statements  that 
Accurately  represent  HHS'  financial 
condition;  and  (9)  ensuring  compliance 
with  the  Departmental  reporting 
requirements  of  the  Federal  Managers 
Financial  Integrity  Act  (FMFIA).  In 
addition,  the  Immediate  Office 
recommends  CFO  approval  of  the  job 
descriptions  and  skill  requirements  for 
OPDIV  CFOs  advises  the  ASBTF/CFO 
on  the  selection  of  OPDIV  CFOs;  and 
advises  the  ASBTF/CFO  regarding  the 
annual  performance  plan/evaluation  of 
each  OPDIV  CFO.  The  office  also 
provides  guidance  on  the  qualifications, 
recruitment,  training  and  retention  of  all 
financial  management  personnel. 

2.  Office  of  Financial  Policy  (AMSl). 
The  Office  of  Financial  Policy 
comprises  the  Division  of  Financial 
Management  Policy  (DFMP). 

Division  of  Financial  Management 
Policy  ( AMSl  1) 

a.  Develops  Department-wide 
policies,  procedures,  and  standards  for 
financial  management  areas  including 
cash  management,  credit  management, 
debt  management,  payment  and 
disbursement  activities  and  functions, 
and  promulgates  these  and  related 
government-wide  financial  management 
requirements  through  the  Departmental 
Accounting  Manual  system; 

b.  Establishes  a  financial  management 
planning  process  for  the  development  of 
strategic  and  tactical  plans,  preparation 
of  the  Department's  Annual  Financial 
Management  Plan  under  the  CFO  Act, 
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and  provision  of  guidance  and  financial 
management  indicators  that  enable  that 
ASBTF/CFO  to  evaluate  the  financial 
•management  programs  and  activities  of 
the  Department; 

c.  Provides  support  to  the  OPDIVs' 
Chief  Financial  Officers  for  financial 
planning  and  improvement  initiatives; 

d.  Serves  as  principal  staff  advisors  on 
fiscal  and  accounting  policy  matters  to 
the  Office  of  Finance; 

e.  Maintains  liaison  Svith  the  Office  of 
Management  and  Budget  (OMB),  the 
Treasury  Department,  the  General 
Accounting  Office  (GAO),  the  General 
Services  Administration  and  other 
agencies  on  all  financial  management 
policy  matters; 

f.  Maintains  the  Department 
Accoimting  Manual  (DAM)  which  is  the 
official  accounting  standard  for 
recording  and  reporting  accounting 
transactions; 

g.  Provides  advice  and  assistance  to 
OPDIVs  and  STAFFDIVs  on  financial 
accounting  and  related  fiscal  matters, 
government-wide  accounting  standards 
and  serves  as  principal  advisor  to  the 
DASF  as  it  relates  to  financial  statement 
preparation,  audit  and  financial 

reporting; 

h.  Prepares,  analyzes,  coordinates  and 
assesses  financial  data  reflecting 
financial,  accounting  and  performance 
Information  of  the  department  financial 

activities; 

i.  Recommends  policy  and  maintains 
a  system  for  tracking  and  improving 
cash  and  credit  management  and  debt 
collection  performance  throughout  the 
Department; 

j.  Prepares  the  annual  HHS  report  on 
CFO  activities  as  guided  by  the  DASF/ 
Deputy  CFO. 

3.  Program  Management  and  Systems 
Policy  Office  (AMS4).  The  Program 
Management  and  Systems  Policy  Office 
has  the  following  components: 

•  Program  Management  Office  (AMSA) 

•  Division  of  Accounting  and  Fiscal 
Policy  (AMS41) 

•  Division  of  Financial  Systems  Policy 
(AMS42) 

a.  Program  Management  Office 
(AMSA).  The  Office  is  responsible  for 
overseeing  the  design  and 
implementation  of  a  department-wide 
unified  financial  management  system 
(UFMS)  consistent  with  the  Secretary's 
directive.  The  system  consists  of  two 
major  components:  the  Healthcare 
Integrated  General  Ledger  Accounting 
System  (HIGLAS)  at  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
and  a  system  for  the  rest  of  the 
Department.  The  office's  responsibilities 

include: 

(1)  Overseeing  the  design, 
development,  and  implementation  of 


the  UFMS  and  the  development  of  life- 
cycle  and  budgetary  plans; 

(2)  Monitoring  the  milestones  and 
schedules  as  well  as  budget 
expenditures; 

(3)  The  meditation  and  coordination 
of  UFMS  activities  throughout  all  levels 
of  HHS; 

(4)  Ensuring  that  the  UFMS  complies 
with  applicable  Federal  accounting 
concepts  and  standards,  as  well  as  all 
HHS  accounting  policies  and 
procedures; 

(5)  Ensuring  that  business 
requirements  are  met,  the  future 
direction  of  the  initiative  is  consistent 
with  HHS  planning,  and  the  status  of 
the  project  is  appropriately 
communicated  to  internal  and  external 
organizations;  '  ' 

(6)  Overseeing  a  comprehensive 
program  of  change  management  that 
includes  addressing  department 
communication,  training  plans  and 
human  resource  issues; 

(7)  Coordinating  with  workgroups  to 
maximize  the  input  from  the  cross- 
functional  areas  of  HHS  into  the 
implementation  process;  and 

(8)  Overseeing  all  risk  management 
plans  to  ensure  that  risks  to  the  Program 
are  identified  and  effective  mitigation 
strategies  developed. 

b.  Division  of  Accounting  and  Fiscal 
Policy  (AMS41)  The  Division: 

(1)  Develops  uniform  business  rules, 
data  standards  and  accounting  policy 
and  procedures  in  support  of  new 
financial  systems  implementations. 
Ensures  the  development  of  ongoing 
accounting  policy  that  further  supports 
the  consistent  development  and 
implementation  of  these  systems; 

(2)  In  collaboration  with  the  Office  of 
Financial  Policy,  provides  advice  and 
assistance  to  OPDIVs  and  STAFFDIVs 
on  financial  accounting  and  related 
fiscal  matters,  and  advises  the  DASF  on 
such  matters  as  they  related  to  financial 
systems  implementations;  anD 

(3)  Maintains  liaison  with  the  Office 
of  Management  and  Budget  (OMB),  the 
Treasury  Department,  the  General 
Accounting  Office  (GAO),  and  other 
agencies  on  accoimting  and  fiscal  years 
matters  as  they  relate  to  financial 
systems  Implementations. 

c.  Division  of  Financial  Systems 
Policy  (AMS42)  The  Division: 

(1)  Develops  department- wide 
policies  and  standards  for  financial  and 
mixed  financial  systems; 

(2)  Provides  advice  and  serves  as  the 
focal  point  with  OMB,  Treasury,  GAO 
and  other  Federal  control  agencies  on 
financial  systems  compliance  matters; 

(3)  Provides  for  the  establishment  of 
Department-wide  financial  definitions 
and  data  structures; 


(4)  Provides  for  the  administration  of 
a  data  integrity  and  quality  control 
program  to  ensure  compliance  with 
applicable  Federal  directives, 
Departmental  financial  systems  policy 
and  automated  financial  data  exchange 
requirements; 

(5)  Oversees  and  monitors  existing 
Department-wide  and  component 
accounting  and  financial  management 
systems; 

(6)  In  collaboration  with  the  Office  of 
Financial  Policy,  advises  the  DASF  on 
financial  systems  related  matters;  and 

(7)  Maintains  liaison  with  the  OMB, 
Treasury,  GAO  and  other  agencies  on 
matters  involving  financial  systems. 

4.  Office  of  Audit  Resolution  and  Cost 
Policy  (AMS5).  The  Office  of  Audit 
Resolution  and  Cost  Policy  provides 
leadership  in  the  areas  of  resolving 
cross-cutting  audit  findings  and 
managing  cost  policy.  The  Office  has 
functional  responsibiUty  for  cost 
principles  and  Department-wide  cost 
policies  and  procedures  affecting  grants 
and  contracts.  It  performs  the  following 
.  .functions. 

a.  Serves  as  the  Departmental  liaison 
and  maintains  working  relationships 
with  OMB  and  other  Federal  agencies  in 
the  development  of  government-wide 
cost  principles  and  Department-wide 
audit  resolution  policies;  maintains 
similar  relationships  with  associations 
of  State,  imlversitles  and  other  grantee 
and  contractor  organizations; 

b.  Reviews  and  resolves  audit  reports 
containing  monetary  and/or  systemic 
findings  of  grantee  and  contractor 
organizations  affecting  the  programs  of 
more  than  one  Operating  or  Staff 
Division  or  Federal  agency.  Conducts  or 
euranges  for  additional  reviews  as 
needed; 

c.  Coordinates  where -necessary  with 
other  affected  Federal  agencies  to 
establish  a  uniform  Federal  position  on 
the  actions  needed  to  be  taken  and 
negotiates  resolution  on  behalf  of  all 
Federal  Departments  and  agencies; 

d.  When  deemed  necessary  to  protect 
the  interests  of  the  Department,  makes 
recommendations  to  the  Secretary,  the 
ASBTF  and  other  officials  on  safeguards 
or  other  actions  against  a  grantee  or 
contractor,  where  the  organization  is 
imwllllng  or  unable  to  correct  serious 
deficiencies  in  a  timely  manner; 

e.  Provides  and  arranges  for  technical 
assistance  and/or  training  programs  to 
grantee,  contractors,  and  other 
Operating  and  Staff  divisions  on  audit 
resolution,  cost  reimbursement  and 
financial  management  of  grants  and 
contracts; 

f.  Upon  request,  reviews  and  approves 
accounting  or  other  systems  developed 
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by  grantees  and  contractors  to  meet 
Federal  cost  principle  rec|uireinents; 

g.  Establishes  ana  monitors  policy 
regarding  audit  issuance,  follow-up  and 
resolution  for  the  Department  in  support 
of  the  function  of  the  HHS  audit 
followup  official  as  required  by  OMB 
Circular  A-50; 

h.  Coordinates  status  of  final  action 
on  OS  audits  with  the  ASBTF  Office  of 
Budget;  and 

i.  Prepares  Management  Report  and 
Final  Action  for  the  Performance  and 
Accountability  Report. 

//.  Delegation  of  Authority — All 
delegations  and  redelegations  of 
authority  made  to  officials  and 
employees  of  affected  organizational 
components  will  continue  in  them  or 
their  successors  pending  further 
redelegation,  provided  they  are 
consistent  with  this  reorganization. 

Dated:  February  28,  2003. 
Ed  Sontag, 

Assistant  Secretary  for  Administration  and 
Management. 

IFR  Doc.  03-5722  Filed  3-10-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Meeting  of  the  National  Advisory 
Council  for  Healthcare  Research  and 
Quality 

AGENCY:  Agency  for  Healthcare  Research 

and  Quality  (AHRQ) 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality. 
DATES:  The  meeting  will  be  held  on 
Friday,  March  28,  2003,  from  8:30  a.m. 
to  4  p.m.  and  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hubert  H.  Humphrey  Building,  200 
Independence  Avenue.  SW.,  Room  800, 
Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Lebbon,  Coordinator  of  the 
Advisory  Council,  at  the  Agency  for 
Healthcare  Research  and  Quality,  2101 
East  Jefferson  Street,  Suite  600, 
Rockville,  Maryland,  20852.  (301)  594- 
7216.  For  press-related  information, 
please  contact  Karen  Migdail  at  (301) 
594-6120. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact  Mr. 
Donald  L.  Inniss,  Director,  Office  of 


Equal  Employment  Opportimity 
Program,  Program  Support  Center,  on 
(301)  443-1144  no  later  than  March  21, 
2003. 

Agenda,  roster,  and  minutes  are 
available  from  Ms.  Bonnie  Campbell. 
Committee  Management  Officer,  Agency 
for  Healthcare  Research  and  Quality, 
2101  E.  Jefferson  Street,  Suite  400. 
Rockville,  Maryland,  20852.  Her  phone 
number  is  (301)  594-1846.  Minutes  will 
be  available  after  April  25,  2003. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  established 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality.  In 
accordance  with  its  statutory  mandate, 
the  Council  is  to  advise  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  and  the  Director,  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ).  on  matters  related  to  actions  of 
the  Agency  to  enhance  the  quality, 
improve  the  outcomes,  reduce  the  costs 
of  health  care  services,  improve  access 
to  such  services  through  scientific 
research,  and  to  promote  improvements 
in  clinical  practice  and  in  the 
organization,  financing,  and  delivering 
of  health  care  services.  The  council  is 
composed  of  members  of  the  public 
appointed  by  the  Secretary  and  Federal 
ex  officio  members. 

n.  Agenda 

On  Friday,  March  28,  2003,  the 
meeting  will  begin  at  8:30  a.m.,  with  the 
call  to  order  by  the  Council 
Chairwoman.  The  Director,  AHRQ,  will 
present  the  status  of  the  Agency's 
current  research,  programs,  and 
initiatives.  Tentative  agenda  items 
include  AHRQ's  research  on  health  care 
costs,  on  long  term  care  and  on  patient 
safety.  The  official  agenda  will  be 
available  on  AHRQ's  website  at 
www.ahrq.gov  no  later  than  March  5, 
2003.  The  meeting  will  adjourn  at  4 
p.m. 

Dated:  February  26.  2003. 
Carolyn  M.  Clancy, . 
Director. 

IFR  Doc.  03-5782  Filed  3-10-03;  8:45  am] 
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J>EPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYRHSB- 
2003-01] 

Notice  Inviting  AlMtracts  for  Grants  To 
Support  ttie  Development  of 
innovation  and  Improvement  Projects 
That  Address  the  President's 
Initiatives  Within  Head  Start  Programs 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACTKm:  Notice. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF),  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  invites  abstracts  from 
organizations  for  Innovation  and 
Improvement  Projects  that  address  the 
President's  initiatives  related  to  the 
Head  Start  (including  Early  Head  Start) 
program  and  other  priorities  which  meet 
needs  related  to  the  comprehensive 
natiu«  of  Head  Start,  such  as,  medical 
and  dental  needs  and  the  needs  of 
special  populations  served  by  the 
program. 

The  Catalogue  of  Federal  Domestic 
Assistance  Number  is  93.600. 
DATES:  The  closing  date  for  submitting 
abstracts  under  this  announcement  is 
May  12,  2003.  An  original  and  two 
copies  are  required.  Mailed  applications 
will  be  considered  as  meeting  the 
annotmced  deadline  if  they  are 
postmarked  on  or  before  the  published 
deadline  date.  Only  abstracts,  not  full 
proposals,  will  be  accepted  under  this 
announcement.  Abstracts  hand-carried 
by  applicants,  applicant  couriers,  other 
representatives  of  the  applicant,  or  by 
overnight/express  mail  couriers  or  any 
other  method  of  hand  delivery  shall  be 
considered  as  meeting  an  announced 
deadline  date  if  they  are  received  on  or 
before  the  published  deadline  date, 
between  the  hoiu-s  of  8  a.m.  and  4:30 
p.m.,  e.d.t.,  Monday  through  Friday, 
(excluding  Federal  holidays),  at  the 
following  address: 

ACYF  Operations  Center,  Program 
Announcement  No.  ACYF/HSB- 
2003-01. 1150  Connecticut  Avenue, 
NW..  Suite  1100.  Washington,  DC 
20036.  Telephone:  1-800-351-2293. 
E-mail:  HSB@esilsg.org. 
ACYF  cannot  accommodate  the 
transmission  of  applications  by  FAX  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACYF  electronically  will  not  be 
accepted  regardless  of  the  date  or  time 
of  submission  and  time  of  receipt.  ACYF 


may  extend  a  deadline  for  applicants 
affected  by  Acts  of  God  such  as  floods 
and  hurricanes,  when  there  is 
widespread  disruptions  of  mail  service, 
or  for  other  disruptions  of  services,  such 
as  a  prolonged  blackout,  that  affect  the 
public  at  large.  A  determination  to 
waive  or  to  extend  deadline 
requirements  rests  with  the  Chief  Grants 
Management  Officer.  Applicants  will 
receive  a  confirmation  postcard  upon 
receipt  of  an  abstract.  Copies  of  the 
program  announcement,  necessary 
application  forms,  and  appendices  can 
be  obtained  by  contacting  the  above 
address.  Copies  of  the  program 
announcement  and  necessary 
application  forms  can  also  be 
downloaded  from  the  Head  Start  Web 
site  at  www.acf.hhs.gov/programs/hsb. 
FOR  FURTHER  INFORMATION  CONTACT: 
When  contacting  ACYF  directly  with 
questions  send  to  William  Wilson, 
Grants  Officer,  330  C  Street,  SW., 
Washington,  DC  20447,  202-205-8913, 
wwiIson@acf.hhs.gov,  or  Frankie  Hoover 
Gibson,  Program  Specialist,  330  C  St, 
SW.,  Washington.  DC  20447,  202-205- 
8399,  fgibson@acf.hhs.gov. 

Statutory  Authority 

This  announcement  is  avithorized  by 
the  Head  Start  Act  (42  U.S.C.  9801). 

Eligible  Applicants 

Any  public  or  private  non-profit 
organization,  including  state  and  local 
governments.  Federally  recognized 
Indian  tribes,  faith-based  organizations, 
and  private  nonprofit  organizations, 
including  universities  and  other 
institutions  of  higher  education,  may 
apply.  Applications  may  also  be 
submitted  by  private  for-profit 
organizations  provided  no  grant  funds 
are  to  be  paid  as  profit  to  grantees,  i.e., 
any  amount  in  excess  of  allowable 
direct  and  indirect  costs  of  the  recipient 
(45  CFR  74.81). 
Process  for  Application  Submission 

ACYF  and  the  Head  Start  Bureau  are 
engaging  in  a  three-part  process.  First, 
eligible  organizations  are  invited  to 
submit  an  abstract  based  on  the 
requirements  in  this  announcement. 
Second,  organizations  submitting 
successful  abstracts  will  be  invited  to 
submit  applications,  addressing  the 
planning  phase  and  the  implementation 
phase,  for  competitive  review  and 
possible  funding.  Third,  organizations 
successfully  completing  the  planning 
phase  will  be  eligible  for  consideration 
of  implementation  funding. 

Available  Funds 

Financial  awards  will  be  made  only  in 
the  second  and  third  part  of  the  process; 


no  financial  awards  will  be  made  based 
on  abstracts  submitted.  An  invitation  to 
submit  an  application  is  not  a  guarantee 
of  funding. 

The  number  of  projects  funded  as  a 
result  of  this  announcement  will 
depend  in  large  part  on  the  quality  and 
usefulness  of  the  innovations  and 
improvements  responding  organizations 
propose.  In  addition,  we  expect  that  the 
size  of  awards  will  vary  significantly 
depending  on  the  nature  of  each  project. 
Generally,  planning  awards  will  be  up 
to  $100,000  and  subsequent 
implementation  awards  will  be  up  to 
$1,000,000.  Smaller  awards  may  be 
appropriate  in  many  cases  and 
occasionally  larger  awards  will  be 
justified.  It  is  anticipated  that 
$3,000,000  is  available  in  FY  2003  for 
30-40  planning  grants.  In  later  phases, 
we  expect  that  total  funding  for 
planning  and  implementation  grants 
will  be  up  to  $10,000,000  in  any  fiscal 
year.  Planning  awards  will  be  for  a 
period  of  up  to  nine  months. 
Subsequent  implementation  awards  will 
be  for  one  to  three  12-month  periods. 
Continued  funding  of  any  project 
selected  through  the  competitive 
process  is  contingent  upon  the 
continued  availability  of  appropriated 
funds.  Further,  continued  funding  may 
be  ended  on  a  determination  by  ACYF 
that  continuation  of  the  project  is  no 
longer  desirable  from  a  policy 
perspective.  In  the  latter  event,  ACYF 
will  not  terminate  the  funding  prior  to 
the  end  of  the  budget  period  and  will 
provide  the  grantee  with  45  days  notice 
of  the  end  of  the  project. 

Applicants  are  encoxiraged  to  provide 
a  share  of  the  resources  needed  to 
support  their  proposal.  However,  there 
is  no  specific  amount  of  non-federal 
support  required jof  applicants  or  other 
third  parties.  If  a'proposed  project 
activity  has  approved  funding  support 
from  other  funding  sources  the  amount, 
diu'ation,  piupose  and  soixrce  of  the 
funds  should  be  indicated  in  materials 
submitted  imder  this  annoimcement.  If 
completion  of  the  proposed  project 
activity  is  contingent  upon  approval  of 
funding  from  other  sources,  the 
relationship  between  the  funds  being 
sought  elsewhere  and  from  ACYF 
should  be  discussed  in  the  budget 
information  submitted  as  a  part  of  the 
abstract.  In  both  cases,  the  contribution 
that  ACYF  funds  will  make  to  the 
project  should  be  clearly  presented. 

Part  I.  Purpose  and  Background 

Purpose 

The  Head  Start  program  provides 
comprehensive  child  development 
services  to  more  than  900,000  of  oiu 


nation's  neediest  young  children.  The 
President  has  identified  Head  Start  as  ah 
important  link  in  the  improvement  of 
our  country's  education  system  through 
the  Good  Start,  Grow  Smart  Early 
Childhood  Initiative.  ACYF  is  working 
to  improve  the  effectiveness  of  Head 
Start  in  importemt  areas  such  as 
supporting  early  literacy,  strengthening 
parental  involvement  and  assuring  that 
all  children  achieve  measurable 
improvement  as  a  result  of  participating 
in  Head  Start. 

There  are  a  number  of  organizations 
and  institutions  with  innovative 
concepts,  projects  and  products  that 
could  help  improve  the  effectiveness 
and  management  of  local  Head  Start  and 
Early  Head  Start  sites.  It  is  the  intent  of 
ACYF  to  solicit  proposals  for         x 
innovations  and  improvements  so  these 
efforts  can  be  identified  and  considered. 
If  they  are  found  to  have  merit.  ACYF 
plans  to  provide  financial  assistance  so 
they  can  be  further  developed  or 
assessed  and  made  available  to  local 
Head  Start  programs.  This  is  the  first  of 
what  we  expect  will  be  periodic 
solicitations  of  this  type. 

Many  organizations  (at  the  national, 
state  and  local  level)  seek  the  Head  Start 
Bureau's  guidance  because  they  have 
seen  a  need  for  activities  that  will 
improve  the  quality  of  Head  Start 
programming.  These  are  organizations 
that  wish  to  respond  and  do  not  have 
the  capacity  but  have  valid  concepts, 
products,  and  projects  that  address  the 
President's  priorities  for  improving  the 
comprehensive  services  provided  by  the 
Head  Start  Bureau.  This  competition 
will  assess  the  feasibility  of  funding 
some  of  these  projects.  The  focus  will  be 
on  developing  ney\  concepts,  products, 
and  projects,  primarily  related  to  the 
important  priorities  and  special  needs 
listed  in  part  II.  However,  this 
competition  is  not  limited  to  these 

priority  areas. 

This  solicitation  will  be  carried  out  in 
a  three-phase  process:  (1)  Abstract 
submittal;  (2)  planning  grant  application 
submission  by  successful  abstract 
applicants;  and  (3)  implementation 
grant  awards  to  a  limited  number  of 
successful  planning  grant  recipients. 
Interested  parties  are  therefore  expected 
to  detail  in  the  abstract  the  long-term 
goals  and  strategies  to  be  implemented, 
if  awarded  a  subsequent 
.  implementation  grant.  They  should  also 
describe  the  benefits  of  the  planning 
grant  (up  to  nine  months  in  duration)  in 
terms  of  how  it  will  be  used  to  prepare 
for  the  implementation  phase. 

Background 

Head  Start,  established  in  1965.  is  a 
comprehensive  child  development 
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program  currently  serving  annually  over 
900,000  primarily  young  children  in 
low-income  families,  from  three  years  of 
age  to  the  age  of  mandatory  school 
attendance.  Since  the  addition  of  Early 
Head  Start  in  1995,  children  from  birth 
to  three,  pregnant  women  and  their 
families  are  also  included.  Grants  for 
Head  Start  and  Early  Head  Start 
programs  are  awarded  to  local  public 
and  private  agencies  by  the 
Administration  for  Children  and 
Families  (ACF)  in  the  U.S.  Department 
of  Health  and  Human  Services  (HHS). 
Over  2,100  grantees  and  delegate 
agencies  provide  these  programs  in 
every  state,  Puerto  Rico,  Virgin  Islands, 
Outer  Pacific,  as  well  as  American 
Indian/ Alaska  Natives  and  Migrant/ 
Seasonal  Farm  Worker  populations. 
Head  Start  has  a  long  tradition  of 
delivering  comprehensive  services 
designed  to  foster  healthy  development 
in  the  most  vulnerable  young  children, 
including  those  with  disabilities.  Head 
Start  and  Early  Head  Start  grantees  and 
delegate  agencies  provide  a  range  of 
individualized  services  in  the  areas  of 
education  and  early  childhood 
development;  medical,  dental,  mental 
health  and  nutrition:  cmd  family  and 
community  partnership  development 
through  parent  involvement.  In 
addition,  the  entire  range  of  Head  Start 
services  is  responsive  and  appropriate 
to  each  child  and  family's 
developmental,  ethnic,  cultural  and 
linguistic  heritage  and  experience. 

Part  II:  Priority  Areas 

This  requeist  for  abstracts,  and 
subsequent  planning  grant  applications 
from  a  successful  sub-set  of  those 
abstracts  submitted,  is  an  effort  to  meet 
program  needs  and  enhance  and 
support  current  Presidential  and 
Departmental  Initiatives  related  to  the 
mission  of  the  Head  Start  Bureau.  The 
priority  areas  to  Be  addressed  in  this 
announcement  include,  but  are  not 
limited  to.  Early  Literacy  Development; 
Improving  Services  to  Rural  Areas; 
Positive  Youth  Development;  and 
Strengthening  Families/Fatherhood. 
Eligible  applicants  are  invited  to  submit 
applications  for  innovation  and 
improvement  in  any  aspect  of  Head 
Start  services.  Conceivably  proposals 
could  address  improvements  in 
transportation  services,  nutrition 
services,  services  to  special  populations, 
program  management  and  a  number  of 
other  areas. 

Early  Literacy  Development:  Research 
shows  that  early  literacy  development  is 
a  strong  predictor  of  later  success  in 
school  and  work.  With  well-developed 
language  and  early  literacy  skills,  all 
children  can  enter  school  ready  to  leam^ 


Many  risk  factors  that  affect  academic 
progress  may  be  ameliorated  by  the 
efforts  of  early  care  providers  armed 
with  solid  information  and  skills  about 
how  to  best  systematically  engage 
children  and  their  families  in  the  use  of 
language  and  the  joy  of  reading. 

Improving  Services  to  Rural  Areas: 
Ensuring  the  health  and  welfare  of  the 
65  million  rural  residents  is  an  essential 
part  of  a  national  policy  that  promotes 
the  self-sufHciency  of  all  Americans. 
These  rural  areas  frequently  experience 
difficulties  related  to  inadequate  hmds, 
personnel  and  support  networks  that 
hinder  services.  The  intent  of  the  Rural 
Initiative,  as  it  relates  to  Head  Start,  is 
to  examine  ways  to  improve  and 
enhance  the  provision  of  health  care 
and  human  services  to  rural 
communities  serving  Head  Start 
children  and  families. 

Positive  Youth  Development:  This 
initiative  includes  providing  technical 
assistance  and  support  to  after-school 
and  summer  programs;  exploring  the 
impact  on  adolescents  of  intensive 
parental  employment  under  welfare 
reform;  and  partnering  with  other 
federal  agencies,  states,  communities 
and  private  organizations  in  support  of 
youth  development  services.  In  the 
context  of  Head  Start,  projects  could 
include  ways  to  involve  older  youth  and 
siblings  in  the  family  partnership 
process  and  supporting  services  as  well 
as  learning  and  community  building 
opportunities  for  youth.  Strengthening 
Families/Fatherhood:  Nearly  25  million 
children  in  the  United  States  are 
growing  up  in  homes  without  fathers 
and  the  potential  impact  is  troubling. 
These  children  are  more  likely  to  live  in 
poverty,  perform  poorly  in  school, 
engage  in  criminal  activity,  and  abuse 
drugs  and  alcohol.  The  President  has 
made  promoting  responsible  fatherhood 
a  national  priority.  The  following 
principles  guide  this  initiative  in 
support  of  improving  the  stability  and 
healthy  development  of  our  nation's 
children  and  youth:  (1)  All  fathers  caa 
be  important  contributors  to  the  well- 
being  of  their  children:  (2)  parents  are 
partners  in  raising  their  children,  even 
when  they  do  not  live  in  the  same 
household;  (3)  the  roles  fathers  play  in 
families  are  diverse  and  related  to 
cultural  and  community  norms;  (4)  men 
should  receive  the  education  and 
.  support  necessary  to  prepare  them  for 
the  responsibility  of  parenthood;  and  (5) 
government  can  encourage  and  promote 
father  involvement  through  its  programs 
and  through  its  own  workforce  policies. 
Projects  under  this  priority  could 
include  efforts  to  help  Head  Start  fathers 
establish  positive  relationships  with 
their  children,  provide  financial  and 


emotional  support,  and  develop 
responsible  parenting  skills. 

Part  m.  Competitive  Criteria  and 
General  Instructions 

Applicants  must  first  submit  an 
abstract  as  described  in  the  application 
section  below.  Please  read  this  section 
carefully.  Abstracts  must  comply  with 
the  apphcation  guidelines.  Abstracts 
that  do  not  comply  with  the  application 
guidelines  will  not  be  considered. 
Abstracts  must  be  received  in  the 
following  format:  12  point  font  size; 

Single  spaced  text  with  double  spaces 
between  paragraphs;  maximum  ten 
pages:  1-inch  top  and  bottom,  left  and 
right,  margins. 

Title  Page 

This  page  should  include  a  reference 
to  the  program  announcement:  Head 
Start  Innovation  and  Improvement 
Projects — Abstract;  title  of  proposed 
project;  name  of  applicant;  mailing 
address,  telephone  number,  fax  niunber, 
and  e-mail  address  of  the  lead  contact. 
(This  will  be  the  information  used  by 
ACYF  to  request  full  proposals  from 
selected  applicants.)  The  title  page  must 
incli^de  the  total  number  of  months 
needed  for  completion  of  the  planning 
phase,  the  total  federal  budget  requested 
and  the  project's  proposed  start  and  end 
date.  This  should  be  the  only 
information  on  the  title  page. 

Abstracts  must  include  the  material 
indicated  below.  The  information 
provided  in  items  1  through  5  is  not  to 
exceed  ten  pages.  Abstracts  will  be 
scored  using  criteria  1  through  5, 
maximimn  points  100. 

1.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical^ 
economic,  social,  Hnancial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 


2.  Approach 

Outline  a  plan  of  action  that  describes 
the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished. 
Account  for  all  functions  or  activities 
identified  in  the  application.  Cite  factors 
that  might  accelerate  or  decelerate  the 
work  and  state  your  reason  for  taking 
the  proposed  approach  rather  than 
others.  Describe  any  unusual  features  of 
the  project  such  as  design  or 
technological  iimovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  activities 
^accomplished.  For  example,  describe 
the  tasks  needed  to  accomplish  the 
proposed  project  planning  in  Phase  2 
and  implementation  ih  Phase  3  and  any 
relevant  data  source  to  support  the 
work.  When  activities  and  functions 
caimot  be  quantified,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

U  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  frt)m  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 
List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

3.  Results  or  Benefits  Expected 
Identify  the  results  and  benefits  to  be 

derived. 

4.  Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  nimibers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on  . 
compliance  with  Federal/State/local 
government  standards,  docxmientation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission. 

liie  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 


applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the  . 
State  in  which  the  corporation  or 
association  is  domiciled. 

5.  Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 

424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 


Part  IV.  The  Review  Process 

An  independent  review  panel  will 
review  and  score  all  abstriacts  that  are 
submitted  by  the  deadline  date  and 
which  meet  the  screening  criteria  (all 
information  and  in  formats  required  by 
this  Announcement).  The  panel  will 
review  the  abstracts  using  the 
evaluation  criteria  listed  below  to  score 
each  abstract.  The  review  results  will  be 
the  primary  elements  used  by  the 
Commissioner,  ACYF,  in  making 
decisions  regarding  request  for  a  full 
application  submission.  In  addition, 
ACYF  may  also  obtain  comments  on 
abstracts  from  other  Federal  or  State 
staff,  specialists,  and  experts. 

Subsequently,  when  applications  for 
planning  grants  are  solicited  from 
successful  applicants  in  the  abstract 
phase,  an  independent  review  panel 
will  again  review  and  score  all  planning 
grant  applications  submitted  utilizing 
criteria  1  through  5,  listed  below, 
maximiun  100  points. 

1 .  Objectives  and  Need  for  Assistance 
(30  points) 

The  goals  and  objectives  must  address 
one  of  the  stated  priorities  or  another 
relevant  area  and  clearly  state  the  ^ 
expected  outcomes.  The  proposed 
project  must  substantiate  its  capacity  to 
improve  the  quality  and  effectiveness  of 
local  Head  Start  program  services. 

2.  Approach  (25  points) 

The  design  of  the  approach  must 
identify  the  tasks  necessary  to  carry  out 
the  project  in  ways  that  will  accomplish 


quantifiable  high  quality  results  in 
Phase  2,  planning,  and  Phase  3, 
implementation. 

3.  Results  or  Benefits  Expected  (20 
points) 

Conceptualize  the  proposed  work  and 
discuss  the  relevance  of  the  proposed 
work  to  the  purposes  of  this 
announcement  and  the  priority  or  other 
areas  selected.  Clearly  articulate  the 
anticipated  benefits  to  the  Head  Start 
community. 

4.  Organizational  Profiles  (15  points) 

Information  must  be  provided  on  the 
capacity  of  the  offeror  to  implement  the 
proposed  plan.  The  relevant  experience 
and  proposed  roles  of  key  staff  and 
other  individuals  proposed  must  be 
included.  In  addition,  a  reflection  of 
commimity  conunitment  is  required. 
Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  will  also  be 
required  for  new  key  staff  as  appointed. 

Other  individuals  must  be  identified 
with  a  brief  description  of  their 
relevancy  and  an  indication  of  the  tasks 
or  activities  for  which  they  will  be 
primarily  responsible.  Corporate 
capacity  and  community  commitment 
are  also  to  be  addressed. 

5.  Budget  and  Budget  Justification  (10 
points) 

Applicants  must  provide  an  estimate 
of  the  total  proposed  budget  (planning 
and  implementation),  including 
information  about  other  funding 
sources.  The  budget  must  be  reasonable 
for  the  proposed  scope  of  work.  Budget 
narrative  is  not  required  with  the 
abstract.  Only  those  invited  to  submit  a 
complete  Phase  2  planning  proposal 
will  need  to  prepare  a  detailed  budget 
narrative  for  the  proposed  Phase  2  and 
3  work. 
Applicable  Administrative  Regulations 

Applicable  administrative  regulations 
include  45  CFR  part  74,  Administration 
of  Grants,  for  non-profit  agencies;  and 
45  CFR  part  92,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agree^nents  to  State  and 
Local  Governments. 

Post-Award  Reporting  Requirements 
Post  award  reporting  requirements 
include  submission  of  quarterly 
programmatic  and  budget  reports. 

Estimate  of  Schedule 

ACYF  anticipates  that  abstracts  will 
be  reviewed  and  selected  apphcants 
notified  to  submit  full  planning 
proposals  approximately  60  days 
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following  the  deadline  for  submission  of 
abstracts.  We  expect  that  full  planning 
proposals  will  be  required  to  be 
submitted  within  45  days  of  the  date  of 
the  notification  letter  informing  the 
applicant  that  thek  abstract  has  been 
accepted. 

Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13) 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed  and  reviewing  the 
collection  information. 

The  project  description  is  approved 
under  0MB  control  number  0970-0139 
which  expires  12/31/2003.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Required  Notification  of  the  State  Single 
Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  Jersey,  New 
York,  Ohio.  Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  and  Washington 
have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  24 
jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applicants  for 
projects  to  be  administered  by  Federally 
recognized  Indian  tribes  are  also  exempt 
from  the  requirements  of  E.O.  12372. 
Otherwise,  applicants  should  contact 
their  SPOCs  as  soon  as  possible  to  alert 
them  of  the  prospective  applications 
and  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 


required)  on  the  Standard  Form  424, 
item  16a.  . 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  "the  accommodate  or  . 
explain"  rule.  When  SPOC  comments 
are  submitted  directly  to  ACYF,  they 
should  be  addressed  to:  William  Wilson. 
ACYF's  Office  of  Grants  Management, 
Room  2220,  Switzer  Building,  330  C 
Street,  SW.,  Washington.  DC  20447.  A 
list  of  the  Single  Points  of  Contact  for 
each  State  and  Territory  can  be  found 
on  the  Web  site  http:// 
www.  whitehouse.gov/omb/gmnts/ 
spoc.html. 

Dated:  March  5.  2003. 
Joan  E.  OhI. 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

|FR  Doc.  03-5721  Filed  3-10-03:  8:45  am) 
nUJNG  CODE  41M4>1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chifdren  and 
Families 

Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiority 

This  notice  eunends  Part  K  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  KR,  the  Office  of  Refugee 
Resettlement  (ORR).  as  last  amended. 
July  15,  2002.  This  notice  reflects  the 
establishment  of  a  new  Division  to 
incorporate  the  functions  under  the 
immigration  laws  of  the  United  States, 
with  respect  to  the  care  of 
unaccompanied  alien  children  that  were 
vested  by  statute  in,  or  performed  by, 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  which  wete 
transferred  to  the  Office  of  Refugee 
Resettlement  by  the  Homeland  Security 
Act  of  2002.  Public  Law  107-296. 

1.  This  Chapter  is  amended  as 
follows: 

A.  KR.IO  Organization.  Delete  in  its 
entirety  and  replace  with  the  following: 

'KR.IO  Organization.  The  Office  of 
Refugee  Resettlement  is  headed  by  a 
Director  who  reports  directly  to  the 


Assistant  Secretary  for  Children  and 
Families  and  consists  of:  "Office  of  the 
Director  (KRA).  Division  of  Refugee 
Assistance  (KRE),  Division  of 
Community  Resettlement  (KRF). 
Division  of  Budget.  Policy  and  Data 
Analysis  (KRG).  Division  of 
Unaccompanied  Children's  Services 
(KRH). 

B.  Delete  KR.20  Functions.  Paragraph 
A,  Office  of  the  Director  in  its  entirety 
and  replace  with  the  following: 

KR.20  Functions.  A.  The  Office  of  the 
Director  is  directly  responsible  to  the 
Assistant  Secretary  for  Children  and 
Families  for  carrying  out  ORR's  mission 
and  providing  guidance  and  general 
supervision  to  the  components  of  ORR. 
The  Office  provides  direction  in  the 
development  of  program  policy  and 
budget  and  in  the  formulation  of  salaries 
and  expense  budgets.  Staff  also  provide 
administrative  and  personnel  support 
services.  The  Office  is  responsible  for 
implementing  certain  provisions  of  the 
Trafficking  Victims  Protection  Act. 

The  Office  coordinates  with  the  lead 
refugee  and  entrant  program  offices  of 
other  federal  departments;  provides 
leadership  in  representing  refugee  and 
entrant  programs,  policies  and 
administration  to  a  variety  of 
governmental  entities  and  other  public 
and  private  interests;  and  acts  as  the 
coordinator  of  the  total  refugee  and 
entrant  resettlement  effort  for  ACF  and 
the  Department.  The  Office  coordinates 
the  certification  of.  and  services  to, 
victims  of  severe  forms  of  trafficking.  It 
also  coordinates  with  other  Federal 
government  agencies  on  certification 
activities  and  policy  issues  related  to 
the  trafficking  law.  In  consultation  with 
appropriate  juvenile  justice 
professionals  and  Federal  immigration 
services  and  border  security  agencies, 
the  Director  makes  placement 
determinations  and  coordinates  care 
and  placement  services  for 
unaccompanied  alien  children  who  are 
in  Federal  custody  by  reason  of  their 
immigration  status. 

C.  Establish  KR.20  Functions, 
Paragraph  E,  the  Division  of 
Unaccompanied  Children's  Services. 

E.  The  Division  of  Unaccompanied 
Children's  Services  develops  programs 
and  guidance  for  the  coordination  and 
implementation  of  care  and  placement 
services  for  unaccompanied  alien 
children  who  are  in  Federal  custody  by 
reason  of  their  immigration  status.  The 
Division  recommends  placement 
determinations  to  the  Director  in 
consultation  with  appropriate  juvenile 
justice  professionals  and  Federal 
immigration  services  and  border 
security  agencies.  The  Division  ensures 
consideration  of  the  child's  best  interest 
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in  care  and  custody  decisions.  It 
implements  placement  decisions, 
develops  facilities  for  care  through 
grants  and  contracts,  and  utilizes  the 
foster  care  system  in  place  for 
unaccompanied  refugee  children.  The 
Division,  working  with  other  Federal 
agencies,  reunites  children  with  a 
parent  abroad  in  appropriate  cases.  The 
Division  conducts  investigations  and 
inspections  of  facilities  and  placement 
locations  in  which  unaccompanied 
children  reside.  The  Division  compiles, 
and  updates  at  least  annually,  a  state-by- 
state  list  of  professionals  or  entities 
qualified  to  provide  the  children 
guardian  and  attorney  representation 
services.  The  Division  prepares  a  plan  to 
be  submitted  to  Congress  on  how  to 
ensure  timely  appointment  of  such 
representation.  The  Division  also 
maintains  statistical  information  and 
data  on  each  child,  and  any  actions 
concerning  the  child  takjen  by  relevant 
Federal  entities  while  the  child  is  under 
the  Director's  care. 

Dated:  February  28,  2003. 
Tommy  G.  Tiiompson, 
Secretary. 

(FR  Doc.  03-5720  Filed  3-10-03;  8:45  am) 
BILUNG  CODE  4184-1)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 
[Docket  No.  03F-0048] 

BASF  Corp.;  Filing  of  Food  Additive 
Petition  (Animal  Use) — Conjugated 
Linoleic  Acid 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  BASF  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  conjugated  linoleic  acid 
in  animal  feed. 

DATES:  Submit  written  or  electronic 
comments  by  May  26.  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Benz.  Center  for  Veterinary 
Medicine  (HFV-228),  Food  and  Drug 
Administration,  7500  Standish  PI., 


Rockville.  MD  20855.  301-827-6656,  e- 
mail:  sbenz@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  2250)  has  been  filed  by 
BASF  Corp.,  3000  Continental  Dr.- 
North,  Mount  Olive,  NJ  07828-1234. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  part  573  Food 
Additives  Permitted  in  Feed  and 
Drinking  Water  of  Animals  (21  CFR  part 
573)  to  provide  for  the  safe  use  of 
conjugated  linoleic  acid  (CLA)  as  a 
source  of  fatty  acids  in  swine  diets  at 
levels  not  to  exceed  1  percent  in 
complete  feed. 

The  potential  environmental  impact 
of  this  actipn  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  issued  under 
the  National  Environmental  Policy  Act 
(40  CFR  1501.4(b)),  the  agency  is 
placing  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice  on  public  display 
at  the  Dockets  Management  Branch  (see 
ADDRESSES)  for  public  review  and 
comment. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  hard  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.  FDA 
will  also  place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  information 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
FDA  finds  that  an  environmental  impact 
statement  is  not  required  and  this 
petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  and  the  evidence  supporting 
that  finding  will  be  published  with  the 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25.40(c). 

Dated:  February  27,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-5641  Filed  3-10-03;  8:45  ami 

BILUNG  CODE  416(M>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Scientific 
Advisors,  March  3,  2003,  8  a.m.  to 
March  4,  2003,  1  p.m.  Building  31,  C  • 
Wing,  6th  Floor,  Conference  Room  10, 
9000  Rockville  Pike,  Bethesda  MD 
20892  which  was  published  in  the 
Federal  Register  on  Februar>'  5,  2003. 
68  FR  5901. 

This  meeting  is  amended  to  change 
the  time  of  the  open  session  of  the  Joint 
Meeting  of  the  NCI,  Board  of  Scientific 
Advisors  and  NCI  Board  of  Scientific 
Counselors  on  March  3,  2003  bom  8 
a.m.  to  10:45  a.m.  The  meeting  was 
originally  scheduled  to  be  held  from  8 
a.m.  to  10:15  a.m. 

Dated:  March  3,  2003. 
La  Verne  Y.  Stringfidd, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5686  Filed  3-10-03;  8:45  am] 
BILUNG  COO€  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant » 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel,  Model  Organism  Database  Review. 

Z>ate:  March  25,2003. 

T/me:  11:30  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Bldg  31,  Bethesda,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Ken  D.  Nakamura.  PhD. 
Scientific  Review  Administrator,  Office  of  . 
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Scientific  Review,  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health.  Bethesda.  MD  20892.  301  402-0838. 
(Catalogue  of  Federal  Qomestic  Assistance 
Program  Nos.  93.172.  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  March  3.  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5675  Filed  3-10-03;  8:45  am) 
BILUNQ  CODE  4140-01-M 


1 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Collaborative  Research  for 
the  Development  of  Vaccines,  Adjuvants, 
Therapeutics,  Immunotherapeutics,  and 
Diagnostics  for  Biodefense. 

Date:  March  24-26.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott  Washington 
Center,  9751  Washington  Boulevard, 
Gaithersburg,  MD  20878. 

Contact  Person:  Gregory  P.  Jarosik,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NIAID,  6700B  Rockledge  Drive, 
MSC-7616.  Bethesda.  MD  20892.  301-496- 
2550.  g}arosik®niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

■  Dated:  February  27,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-5676  Filed  3-10-03:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

National  Instttute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  In  Vitro  Antiviral  Screening 
Program  Part  C:  Herpes  Viruses  and 
Respiratory  Viruses. 

Date:  March  26,  2003. 

Time:  8:30'a.m.  to  7:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Gaithersburg,  MD  20878. 

Contact  Person:  Vassil  St.  Georgiev,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NIAID/NIH/DHHS.  Room  2102. 
6700-B  Rockledge  Drive.  MSC  7616, 
Bethesda,  MD  20892.  301-496-2550. 
vg8q®/7i7j.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health*  HHS) 

Dated:  February  27,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-5677  Filed  3-10-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

rjationai  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
{iroposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Technologies  for  Proteomic  Analysis  in  the 
Nervous  System". 

ZJafe.  March  12,  2003. 

T/me;  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852.  (Telephone 
conference  call.) 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158.  MSC  9547, 
Bethesda,  MD  20892-9547.  (301)  435-1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Aw'ard  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institute  of  Health,  HHS) 

Dated:  February  27,  2003         '. 
LaVeme  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-5678  Filed  3-10-03;  8:45  am] 

BNJJNGCOOC  7140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  HOttce  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
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notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  Concept  Review  of 
Specialized  Centers. 

Date:  March  10,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  provide  concept  review  of 
proposed  concept  review. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  conference  call). 

Contact  Person:  J.  Ricardo  Martinez, 
Associate  Director  for  Program  Development, 
Office  of  the  Director,  National  Institute  of 
Dental  &  Craniofacial  Research,  31  Center 
Drive,  Bldg.  31.  Rm.  5B55,  Bethesda,  MD 
20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 3 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  February  27,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-5679  Filed  3-10-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institutes  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Research  Integrity  RFA. 

ZJafe.  March  20-21,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  by  Marriott-San  Diego 
Downtown.  530  Broadway,  San  Diego,  CA 
92101. 


Contact  Person:  Phillip  F.  Wiethron, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd. 
Suite  3208,  MSC  9529.  Bethesda,  MD  20892- 
9529,  (301)  496-5388. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Reserarch 
Related  to  Neurological  Disorders;  93.854. 
Biological  Research  in  the  Neurosciences, 
National  Institutes  of  Health,  HHS) 

Dated:  February  27,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5680  Filed  3-10-03;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5552b(c)(6),  Title  5 
U.S.C.,  as  amended.  The  contract 
proposals  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concemifig  individuals  associated  with 
the  contract  proposals,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  RFP-NIH-NIAID-DMID- 
03-08:  "Clinical  Trials  for  Antiviral 
Therapies". 

Dofe;  March  11,2003. 

Time:  3  p.m.  to  5  p.m.  ' 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700B  Rockledge  Drive,  Room  2151. 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Edward  W  Schroder,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2156,  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301-496-2550. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 


Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  March  3.  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-5681  Filed  3-10-03;  8:45  am] 

BILLING  COOE  4140-01-M, 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Einphasis  Panel.  Formulation  of 
Rational  Therapy  of  Nephrolithiasis. 

Date:  April  9.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  2630  Jefferson  Davis 
Highway,  Ariington.  VA  22202. 

Contact  Person:  Maxine  A.  Lesniak.  PHM, 
Scientific  Review  Administrator.  Review 
Branch.  DEA.  NIDDK.  Room  756.  6707 
Democracy  Boulevard.  National  Institute  of 
Health.  Bethesda.  MD  20892-6600.  (301) 
594-7792.  Iesniakm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Small  Clinical' 
Research  Grants  in  Digestive  Diseases  and 
Nutrition. 

Date:  April  14,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Old  Town  Alexandria,  1767 
King  Street,  Alexandria,  VA  22314. 

Contact  Person:  Carolyn  Miles.  PhD.. 
Scientific  Review  Administrator.  Review 
Branch.  DEA,  NIDDK,  Room -755,  6707 
Democracy  Boulevard.  National  Institute  of 
Health.  Bethesda.  MD  20892.  (301)  594-7791. 
milesc@extra.niddk.nih.gpv. 
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Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Kidney  Disease. 

Do»e.Aprill7,  2003. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  marriott  Suites.  6711 
Democracy  Boulevard.  Belhesdsa.  MD  20817. 

Contact  Person:  Paul  A.  Rushing.  PhD., 
Scientific  Review  Administrator,  Review 
Branch.  DEA,  NIDDK,  Room  747,  6706 
Democracy  Boulevard,  National  Institute  of 
Health.  Bethesda,  MD  20892.  (301)  594-8895. 
rushingp@extra.niddk.nih.gov. 

(Catalogue  of  Fedei-al  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.484,  Digestive  Diseases  and  Nutrition 
Research:  93.849  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  February  27,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-5683  Filed  3-10-03;  8:45  am] 

BHXINO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  InstHute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Brain  Imaging 
and  Cognition. 

Date:  Mart:h  13-14.  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Belvedere  Hotel.  319  West  48th 
Street.  New  York,  NY  10036. 

Contact  Person:  Arthur  D.  Schaerdel,  DVM. 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue  Suite  2C212,  Bethesda, 
MD  20892.  (301)  496-9666. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Spe<:ial  Emphasis  Panel,  Aging  and 
Atherosclerosis. 

Dafe.  March  19.2003. 

Time:  9:  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institute  on  Aging. 
Gateway  Building.  7201  Wisconsin  Ave.. 
Suite  2C212.  Bethesda,  MD  20892. 
(Telephone  conference  call.) 

Contact  Person:  Ramesh  Vemuri,  PhD, 
National  Institute  on  Aging,  The  Bethesda 
Gatewary  Building,  7201  Wisconsin  Avenue.. 
Suite  2C212.  Bethesda,  MD  20892.  301-402- 
7700.  rv23r@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Oxidation 
and  llie  Proteomics  of  Aging. 

Date:  March  31-April  1 .  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Hotel  Metrodome.  615 
Wajshignton  Avenue,  SE..  Minneapolis.  MN 
55414. 

Contact  Person:  Alessandra  M.  Bini.  PhD. 
Health  Scientist  Administrator.  Scientific 
Review  Office.  National  Institute  on  Aging. 
National  Institutes  on  Health,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20892. 
301-402-7708.  binia@nia.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  March  3.  2003. 
LaVerae  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-5684  Filed  3-10-03;  8:45  am] 

BNXMO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  tke 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  tiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  .could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

iVome  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel,  Research 
Core  Centers. 

Date:  March  28.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852. 

Contact  Person:  Ali  A.  Azadegan,  DVM. 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch.  Division  of 
Extramural  Research.  NIDCD.  NIH.  EPS- 
400C.  6120  Executive  Blvd..  MSC  7180. 
Bethesda,  UD  20892-7180.  (301)  496-8683. 
azadegan@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  March  3,  2003. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5685  Filed  3-10-03;  8:45  ami 
BILLING  COOe  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group.  AIDS  and 
Related  Research  7. 

Date:  March  10-11,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Theresa  M.  Montini,  PhD, 
Scientific  Review  Administrator.  Center  for 
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Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  RM:  5220 
MSC:  7852.  Bethesda.  MD  20892.  301-435- 
1775.  montinit@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SEP  to 
Accommodate  Overflow  of  AARR-7. 

Date:  March  10-11.  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue.  NW..  Washington.  EX:  20036. 

Contact  Person:  Ranga  V.  Srinivas.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5222. 
MSC  7852.  Bethesda,  MD  20892.  (301)  435- 
1167.  srinivai^csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Neuro-SBIR. 

Da/e.  March  13.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Garden  Inn  Washington  DC 
Franklin  Square.  815  14th  Street.  NW.. 
Washington,  DC  20005. 

Contact  Person:  Michael  A.  Lang,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1265. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Predoctoral 
Fellowships  for  Minority  Students  & 
Students  with  Disabilities. 

Date;  March  14,2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  Washington,  DC  20037. 

Contact  Person:  Michael  H.  Sayre,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5128, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1219. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Mammalian 
Genetics. 

Date:  March  14.  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  2212,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 


Contact  Person:  Camilla  E.  Day.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2212. 
MSC  7890.  Bethesda,  MD  20892.  (301)  435- 
1037.  dayc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Special 
Review  in  Human  Genetics. 

Ltafe.March  17.2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  2212.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Camilla  E.  Day.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2212, 
MSC  7890.  Bethesda,  MD  20892.  (301)  435- 
1037.  dayc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  AIDS 
Molecular  and  Cellular  Biology. 

Date:  March  19,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Ranga  V.  Srinivas.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5222, 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1167.  srin/var@csr.n;ii.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Paliel,  Integrative, 
Functional  &  Cognitive  Neurosciences 
Fellowships. 

Date:  March  20,  2003. 

Time:  7:30  a.m.  to  5  {^.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Gamil  C.  Debbas.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170, 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1018,  debbasg@csr.nih.gov. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS  and 
Related  Research  5,  NEDC,  NeuroAIDS,  End 
Organ  Diseases,  Drug  Abuse  and  Comorbidity 
Factors. 

Date:  March  20-21,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street.  NW. 
Washington.  DC  20007. 

Contact  Person:  Abraham  P.  Bautista.  PhD. 
Scientist  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 


Health,  6701  Rockledge  Drive,  Room  5102. 
MSC  7852.  Bethesda.  MD  20892,  (301)  435- 
1506,  bautista@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Ethical, 
Legal  and  Social  Implications  of  Genetics. 

Itote;  March  20-21,  2003. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Rudy  O.  Pozzatti.  PhD, 
Scientific  Review  Administrator,  Scientific 
ReView  Branch,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Building  31,  Room  B2B37.  Bethesda. 
MD  20892-2032,  301  402-0838, 
pozzattr@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  SSS-5  (15) 
Small  Business  Orthopaedic  Medicine. 

Date:  March  20-21.  2003. 

Time:  10  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant       '^ 
applications. 

Place:  One  Washington  Circle  Hotel.  One 
Washington  Circle,  Washington,  DC  20037. 

Contact  Person:  Paul  D.  Wagner.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4108. 
MSC  7814,  Bethesda.  MD  20892.  (301)  435- 
6809.  wagnerp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Pemel,  Molecular 
Mechanisms  of  Cell  Differentiation  and 
Development. 

Date:  March  20.  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892.  , 
(Telephone  Conference  Call). 

Contact  Person:  Michael  H.  Sayre.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5128. 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1219. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Memory  and 
Aging. 

Date:  March  20.  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Jeffrey  W.  Elias,  PhD. 
Scientific  review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3170, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
0913.  eliasj@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Peptide 
Drug  Transport. 

Date:  March  20,  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant  • 
applications. 
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Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4136, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1212. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict  Review  on  Primate  Behavior  and 
Communication. 

£)ofe.  March  21,  2003. 
Time:  Vp.m.  to  2  p.m. 
Agendd:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  r-"^nn:  Cheri  Wiggs,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health  6701  Rockledge  Drive,  Room  3180, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1261. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  HEM- 
1(02 )M:  Heart  Development. 
Da/e.  March  21.  2003. 
Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  In.stitutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  T.  Su.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4134, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1195,  sui^csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Visual 
System  SBIR-STTR. 

Date:  March  24-25.  2003.. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Ave.,  NW,  Washington.  DC  20037. 

Contact  Person:  Sherry  L  Stuesse,  PhD, 
Scientific  Review  Administrator,  Division  of 
Clinical  and' Population-Based  Studies, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  5188.  MSC  7846.  Bethesda,  MD  20892. 
301-435-1785,  stuesses®csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Stigma  and 
Global  Health:  HIV/AIDS  and  Other 
Infectious  Diseases. 

Date:  March  24-25.  2003. 
Time:  8:30  a.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Ave..  NW,  Washington,  DC  20037. 

Contact  Person:  Mariela  Shirley,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112. 
MSC  7848.  Bethesda.  MD  20892,  301-435- 
3554.  shirleym@csr.nih.gov. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  PTHB 
06M. 

Date:  March  24,  2003. 
Time:  1  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6212, 
MSC  7848.  Bethesda,  MD  20892,  301  435- 
1717. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Genetic 
Aberrations. 
Date:  March  25,  2003. 
Time:  1  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Oncological 
Sciences  Initial  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6178, 
MSC  7804,  Bethesda.  MD  20814-9692,  301- 
435-3504,  vf6n@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Visual  - 
System  SBIR-STTR. 
Date:  March  25,  2003. 
Time:  2  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW,  Washington,  DC  20037. 

Contact  Person:  Sherry  L  Stuesse,  PhD, 
Scientific  Review  Administrator,  Division  of 
Clinical  and  Population-Based  Studies, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  5188,  MSC  7846,  Bethesda,  MD  20892, 
301-435-1785,  stuesses®@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Conflict  Review  on  Language  Development. 
Date:  March  25.  2003. 
Time:  3  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Maribeth  Champoux,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3116. 
MSC  7848,  Bethesda,  MD  20837,  301-435- 
4467,  champoum@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.893,  National  Institutes  of 
Health.  HHS) 


Dated:  February  27.  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-5682  Filed  3-10-^3;  8:45  am] 
BHJJNG  CODE  4140-01-H 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  March 
11.  2003, 10  a.m.  to  March  11.  2003,  2 
p.m..  which  was  published  in  the 
Federal  Register  on  February  28,  2003. 
68  FR  9700-9703. 

The  meeting  will  be  held  at  One 
Washington  Circle  Hotel,  One 
Washington  Circle.  NW..  Washington. 
DC  20037.  The  meeting  date  and  time 
remain  the  same.  The  meeting  is  closed 
to  the  public. 

Dated:  March  3,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-5687  Filed  3-10-03;  8:45  am) 
BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Women's  Health. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
on-Research  on  Women's  Health. 

Date:  April  7-8.  2003. 

Time:  April  7.  2003.  9  am  to  5  pm. 

Agenda:  To  provide  advice  to  the  Office  of 
Research  on  Women's  Health  (ORWH)  on 
appropriate  research  activities  with  respect  to 
women's  health  and  related  studies  to  be 
undertaken  by  the  national  research 
institutes;  to  provide  recommendations 
regarding  ORWH  activities;  to  meet  the 
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mandates  of  the  office;  and  for  discussion  of 
scientific  issues. 

Place:  National  Institutes  of  Health; 
Building  31,  31  Center  Drive,  Bethesda,  MD 
20892. 

Time:  April  8,  2003.  9.am  to  12  pm. 

Agenda:  To  provide  advice  to  the  Office  of 
Research  on  Women's  Health  (ORWH)  on 
appropriate  research  activities  with  respect  to 
women's  health  and  related  studies  to  be 
undertaken  by  the  national  research 
institutes;  to  provide  recommendations 
regarding  ORWH  activities;  to  meet  the 
mandates  of  the  office;  and  for  discussion  of 
scientific  issues. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Joyce  Rudick.  Director, 
Programs  &  Management,  Office  of  Research 
on  Women's  Health,  Office  of  the  Director, 
National  Institutes  of  Health.  Building  1. 
Room  201.  Bethesda.  MD  20892,  301/402- 
1770. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www4.od.nih.gov/orwh/,  where  an 
agenda  and  any  additional  information 
for  the  meeting  will  be  posted  when 
available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award:  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39,     ^ 
Academic  ResecUt;h  Enhancement  Award; 
93.936,  NTH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  March  3,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5668  Filed  3-10-03;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Protein/Peptide 
Biotherapeutics  for  the  Treatment  of 
HIV  Infections 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 


embodied  in  a  United  States  Patent 
Application  filed  February  11,  2003 
(DHHS  Reference  No.  E-236-2002/0), 
entitled  "Design  of  a  Novel  Peptide 
Inhibitor  of  HIV  Fusion  that  Disrupts 
the  Internal  Trimeric  Coiled-coil  of 
gp41,"  to  Virosys  Pharmaceuticals,  Inc., 
having  a  place  of  business  in  Redwood 
Shores,  CA.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  June 
9,  2003,  will  be  considered. 

ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Sally  Hu,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-38Cl4;  Email: 
hus@od.nih.gov.  Telephone:  (301)  435- 
5606;  Facsimile:  (301)  402-0220. 

SUPPLEMENTARY  INFORMATION:  This 
invention  provides  a  peptide  derived 
from  the  sequence  of  the  N-terminal 
helix  (residues  546-581)  of  the 
gp41ectodomain  of  HIV-1.  The  peptide, 
called  N36'^"'<=  e),  contains  nine 
substitutions  and  disrupts  interactions 
with  the  C-terminal  region  of  the  gp41 
ectodomain.  N36'^"'<'  b>  inhibits  HIV- 
envelope  mediated  cell  fusion  about  50- 
fold  more  effectively  than  the  native 
sequence  (residues  546-581  of  HIV-1 
envelope)  from  which  it  was  derived. 
Thus,  NSe"^"**'  8 )  and  derivatives  has 
potential  as  an  anti-HIV  therapeutic 
agent  as  a  HIV  fusion  inhibitor. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  90  days  from  the  date  of  this 
published  Notice.  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to 
development  of  protein/peptide 
biotherapeutics  for  the  treatment  of  HIV 
infections. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 


Dated:  February  27.  2003. 
Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer. 

(FR  Doc.  03-5689  Filed  3-10-03;  8:45  am] 
BILUNG  COOE  414(M)1-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Human  MorK>clonal  Antibody 
Biotherapeutics  for  the  Treatment  of 
HIV  Infections 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in  United  States  Patent 
Application  60/329,709  filed  October 
16,  2001  and  its  foreign  equivalents, 
entitled  "Novel  Broadly  Reactive  HIV- 
Neutraiizing  Human  Antibody  Against 
Receptor-Induced  Epitope  on  gpl20."  to 
Virosys  Pharmaceuticals.  Inc..  having  a 
place  of  business  in  Redwood  Shores, 
CA.  The  patent  rights  in  this  invention 
have  been  assigned  to  the  United  States 
of  America. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  May 
12.  2003  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Sally  Hu.  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  Email: 
hus@od.mh.gov,  Telephone:  (301)  435- 
5606;  Facsimile:  (301)  402-0220. 
SUPPLEMENTARY  INFORMATION:  This 
invention  provides  a  novel  anti  human 
antibody  named  X5.  The  X5  antibody 
demonstrates  promise  over  other 
conventional  anti-HIV  antibodies 
because  this  antibody  presents  a  unique 
binding  activity  different  than  its 
counterparts.  It  has  been  established 
that  the  very  initial  stage  of  HIV-1  entry 
into  cells  is  mediated  by  a  complex 
between  the  virus  envelope  glycoprotein 
(Env)  such  as  gpl20-gp41,  a  receptor 
CD4  and  a  co-receptor  CCR5.  This  X5 
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antibody  binds  to  an  epitope  on  gpl20 
that  is  induced  by  interaction  between 
gpl20  and  the  receptor  CD4.  The  X5 
antibody  also  shows  strong  activity  at 
very  low  levels  (^g/ml  concentration). 
Because  it  is  a  human  antibody,  it  can 
be  administered  directly  into  patients  so 
that  it  is  an  ideal  candidate  for  clinical 
trials.  Finally,  since  it  has  neutralized 
all  virus  envelope  glycoproteins  that 
were  tested  against  it,  the  epitope  is 
very  conserved  and  resistance  is 
unlikely  to  develop.  Therefore,  this 
antibody  and/or  its  derivatives  are  a 
good  candidate  for  clinical 
development. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to 
development  of  human  monoclonal 
antibody  biotherapeutics  for  the 
treatment  of  HIV  infections. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection.  aiKl,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  February  27,  2003. 
Steven  M.  Ferguson, 
Acting^Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer. 

[FR  Doc.  03-5690  Filed  3-10-03;  8:45  am) 
BIUJNG  CODE  4140-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4814-N-02] 

Notice  of  Proposed  Information 
Collection:  Comment  Request,  Section 
108  Loan  Guarantee  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  P4anning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  12. 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Sheila  Jones,  Reports  Liaison  Officer. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW.. 
Room  7232.  Wa.shingtnn.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Webster.  Director,  Financial 
Management  Division  (202)  708-1871 
(this  is  not  a  toll-free  number): 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Section  108  Loan 
Guarantee  Program. 

OMB  Control  Number,  if  applicable: 
2506-0161. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
regulations  governing  the  Section  108 
program,  at  24  CFR  570.704.  outline 
application  requirements.  The 
application  is  necessary  in  order  to 
render  judgment  on  the  eligibility  of  the 
activities  proposed  to  be  financed  with 
Section  108  loan  guarantee  assistance 
and  to  ensure  that  the  loan  guarantee 
does  not  pose  a  financial  risk  to  the 
Federal  government.  Information 
collected  pursuant  to  the  application 
requirements  will  be  reviewed  and 
analyzed  by  HUD  staff  at  the  Field 
Office  and  Headquarters  level  to 
determine  compliance  with  statutory 


requirements  on  eligibility,  compliance 
with  national  objectives  requirements  of 
the  CDBG  program,  and  whether  the 
loan  guarantee  constitutes  and 
acceptable  financial  risk  to  the  Federal 
government. 

Agency  fonn  numbers,  if  applicable: 
Not  applicable. 

Members  of  affected  public:  Units  of 
general  local  government  eligible  to 
apply  for  loan  guarantee  assistance 
under  Section  108. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Section  108  Loan 
Guarantee  Application — 

T^umber  of  respondents:  90. 

Number  of  responses:  1 . 

Total  annual  responses:  90. 

Hours  per  response:  125. 

Total:  U. 250. 

Status  of  the  proposed  information 
collection:  Revision  of  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  March  5.  2003. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 

&hd  Development. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-month  Finding  for  a 
Petition  To  List  the  Lower  Kootenai 
River  BurlMt  {Lota  lota)  as  Threatened 
or  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 


summary:  We,  the  Fish  and  Wildlife 
Service  (Service),  announce  a  12-month 
finding  for  a  petition  to  list  lower 
Kootenai  River  burbot  [Lota  lota),  in 
accordance  with  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
After  reviewing  the  best  available 
scientific  and  commercial  information 
available,  we  find  that  the  petitioned 
action  is  not  warranted,  because  the 
petitioned  entity  is  not  a  distinct 
population  segment  (DPS)  and, 
therefore,  is  not  a  listable  entity.  We  ask 
the  public  to  submit  to  us  any  new 
information  that  becomes  available 
concerning  the  status  of  or  threats  to 
this  species.  This.information  will  help 
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us  monitor  and  encourage  the 
conservation  of  this  species. 
DATES:  The  finding  announced  in  this 
document  was  made  on  March  3,  2003. 
Although  further  listing  action  will  not 
result  from  this  finding,  we  request  that 
you  submit  new  information  for  this 
species  concerning  status  or  threats 
whenever  it  becomes  available. 
ADDRESSES:  You  may  send  data, 
information,  or  questions  concerning 
this  finding  to  the  Supervisor,  Upper 
Columbia  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service.  11103  E. 
Montgomery  Drive,  Spokane,  WA 
99206.  This  12-month  finding, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Deeds  at  the  above  address 
(telephone  509/893-8007).  Information 
regarding  this  finding  is  available  in 
alternate  formats  upon  request. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1531  etseq.),  requires  that, 
for  any  petition  seeking  to  revise  the 
List  of  Threatened  and  Endangered 
Species  that  contains  substantial 
scientific  or  commercial  information 
that  listing  may  be  warranted,  we  make 
a  finding  within  12  months  of  the  date 
of  receipt  on  whether  the  petitioned 
action  is  (a)  not  warranted,  (b) 
warranted,  or  (c)  warranted  but 
precluded  by  other  pending  proposals. 
Such  12-month  findings  are  to  be 
published  promptly  in  the  Federal 
Register. 

We  have  made  a  12-month  finding  on 
a  petition  to  list  the  lower  Kootenai 
River  burbot  (Lota  lota).  The  petition, 
dated  February  2,  2000,  was  submitted 
by  American  Wildlands  and  the  Idaho 
Conservation  League  and  was  received 
on  February  7,  2000.  The  petition 
requests  the  emergency  listing  of 
Kootenai  River  burbot  in  Idaho  as 
endangered  and  designation  of  critical 
habitat  concurrent  with  the  listing.  On 
September  28,  2001,  we  published  a  90- 
day  finding  for  lower  Kootenai  River 
burbot  in  the  Federal  Register  (66  FR 
49608).  We  found  that  the  petition 
presented  substantia]  information 
indicating  that  listing  may  be  warranted. 
This  12-month  finding  is  made  in 
accordance  with  a  judicially  approved 
stipulated  settlement  agreement  that 
requires  us  to  complete  a  finding  by 
March  1,  2003  (American  Wildlands 
and  Idaho  Conservation  League  v. 
Badgley,  Williams,  and  Norton,  Case  No. 


CV  02-001 18BR).  This  notice 
constitutes  the  12-month  finding  for  the 
February  7,  2000^  petition. 

Biu-bot,  also  referred  to  as  eelpout, 
layer,  or  ling,  are  a  cold-water,  bottom- 
dwelling  fish  species  and  are  the  only 
freshwater  member  of  the  otherwise 
marine  cod  family  (Gadidae).  Burbot  are 
extremely  elongate  or  eel-like.  Back 
body  coloration  is  with  marbled  and 
ranges  from  dark  olive  to  brown, 
contrasting  with  brown  or  black.  The 
sides  of  the  body  are  lighter  than  the 
back,  and  the  belly  is  yellowish  white 
(Simpson  and  Wallace  1982).  Burbot 
have  a  distinguishing  single  slender 
barbel  on  the  chin.  Burbot  may  reach  1 
meter  (39.4  inches)  in  length,  can  weigh 
up  to  about  8  kilograms  (17.6  pounds), 
and  have  a  life  expectancy  up  to  20 
years  (McPhail  and  Paragamian  2000). 

Most  information  suggests  that  river- 
spawning  burbot  prefer  low-velocity 
areas  in  inain  channels  or  in  side 
channels  behind  deposition  bars,  with 
the  preferred  substrate  consisting  of  fine 
gravel,  sand,  and  even  fine  silt 
(Fabricius  1954  in  McPhail  and 
Paragamian  2000;  McPail  and 
Paragamian  2000).  Spawning  is  also 
known  to  occur  in  small  tributary 
streams  and  is  generally  believed  to  take 
place  at  night  (Simpson  and  Wallace 
1982;  McPhail  and  Paragamian  2000). 
:  Female  burbot  are  larger  than  males 
and,  depending  on  their  size,  may 
produce  between  50,000  and  1,500,000 
eggs  each  per  spawn  (Simpson  and 
Wallace  1982).  Burbot  are  known  to 
occur  as  aimual  or  alternating  year 
spawners  (Amdt  and  Hutchinson  2000; 
Evenson  2000).  Male  burbot  typically 
reach  sexual  maturity  in  3  to  4  years, 
with  females  matiu'ing  in  4  to  5  years 
(Bonar  et  al.  1997;  Amdt  and  Hutchison 
2000;  Eveson  2000).  During  spav\rning, 
burbot  typically  collect  in  a  large  mass 
referred  to  as  a  spawning  ball,  with  one 
or  more  females  in  the  center 
surrounded  by  many  males  (Simpson 
and  Wallace  1982;  McPhail  and 
Paragamian  2000).  There  is  no  site 
preparation  during  spawning,  and  eggs 
are  broadcast  into  the  water  column 
well  above  the  substrate.  The  eggs  are 
semibuoyant  and  eventually  settle  into 
cracks  in  the  substrate.  Newly  hatched 
burbot  drift  passively  in  open  water 
until  they  develop  the  ability  to  swim 
(McPhail  and  Paragamian  2000).  Young 
burbot  initially  select  shoreline  areas 
among  rocks  and  debris  for  feeding  and 
habitat  seciu-ity. 

Burbot  prefer  cold  water  and,  during 
siunmer  months,  move  to  the 
hypolimnion  (lower  zone  of  a  thermally 
stratified  lake)  areas  of  lakes  or  deep 
water  pools  of  large  rivers  (Simpson  and 
Wallace  1982).  Feeding  is  mostly  done 


at  night,  with  adult  burbot  feeding 
almost  exclusively  on  a  fish  diet.  Young 
buirbot  feed  on  aquatic  organisms  such 
as  insects,  amphipods,  snails,  and  small 
fish  (Simpson  and  Wallace  1982). 
Burbot  are  most  active  in  the  winter, 
during  which  some  populations  move 
great  distances  to  spawn,  and  are  rather 
sedentary  during  the  non-spawning 
seasons. 

The  geographic  range  of  burbot  is 
circumpolar  and  extends  in  an  almost 
continuous  distribution  from  the  British 
Isles  eastward  across  Europe  and  Asia  to 
the  Bering  Strait  (Berg  1949  in  McPhail 
and  Paragamian  2000).  On  the  North 
America  side  of  the  Bering  Strait,  biuhot 
range  eastward  from  the  Seward 
Peninsula  in  Alaska  (McPhail  and 
Lindsey  1970  in  McPhail  and 
Paragamian  2000)  to  New  Brunswick  on 
the  Atlantic  coast  (Scott  and  Grossman 
1973).    . 

Biu'bot  were  first  described  in  Europe 
by  Linnaeus  in  1 758  (American 
Fisheries  Society  1991).  Burbot  in  North 
America,  known  as  Lota  lacustris 
(Walbaum),  were  originally  considered 
to  be  a  separate  species  from  those  in 
Eiu-ope,  kjiown  as  Lota  lota  (Linnaeus) 
(McPhail  and  Paragamian  2000). 
Gimther  (1862  in  McPhail  and 
Paragamian  2000)  later  reduced  all 
burbot  to  a  single  widespread  species. 
Hubbs  and  Shultz  (1941  in  McPhail  and 
Paragamian  2000),  then  argued  on  the 
basis  of  morphological  differences,  that 
at  least  three  subspecies  existed:  Lota 
lota  lota  in  Europe  and  most  of  Siberia; 
Lota  Iota  lacustris  (also  referred  to  as 
Lota  lota  maculosa)  in  eastern  North 
America;  and  a  new  subspecies.  Lota 
lota  leptura,  in  northwestern  North 
America  and  eastern  Siberia.  Pivmicka 
(1970  in  Van  Houdt  and  Volckaert  in 
draft  2002)  performed  additional 
morphological  analyses  of  European 
burbot  populations  and  determined 
these  were  apparently  the  same  as  the 
Lota  lota  maculosa  form  in  North 
America.  Pivnicka,  therefore,  concluded 
that  burbot  include  two  distinct  forms: 
Lota  lota  Iota,  which  occurs  from  the 
Volga  River  system  throughout  Siberia 
and  Alaska  to  the  Mackenzie  River 
system  in  Canada,  and  the  populations 
in  the  Elbe  and  Danube  River,  which 
lived  peripherally  to  this  subspecies; 
and  Lota  lota  maculosa,  which  occurs  in 
southernmost  Canada,  the  United  States, 
and  western  Europe.  However,  many 
recent  authors  have  not  used  this 
subspecies  designation  and  only 
recognize  burbot  to  the  species  level 
(McPhail  and  Paragamian  2000). 

Most  species  whose  preglacial  ranges 
were  fragmented  by  glaciation  show 
geographic  patterns  in  morphologj'  that 
suggest  siuvival  in  multiple  refugia 
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(McPhail  and  Lindsey  1970  in  McPhail 
and  Paragamian  2000).  This 
interpretation  is  supported  by  recent 
molecular  studies  (Taylor  and  Dodson 
1984;  Billington  and  Hebert  1988; 
Grewe  and  Hebert  1988;  Bematchez  and 
Dodson  1991;  all  in  McPhail  and 
Paragamian  2000).  Chen  (1969  in 
McPhail  and  Paragamian  2000) 
demonstrated  that  burbot  from  the 
interior  of  Alaska  (Hubbs  and  Schultz's 
Lota  lota  leptura)  consistently  differ  in 
a  number  of  morphological  traits  from 
burbot  found  elsewhere  in  North 
America.  These  findings,  coupled  with 
past  morphological  studies,  suggest  that 
variation  in  Lota  Iota  has  geographic 
patterning  and,  consequently,  treating 
all  burbot  as  a  single  entity  may  be 
inappropriate  (McPhail  and  Paragamian 
2000). 

In  order  to  clarify  the  genetic 
variation  of  burbot  throughout  their 
wide-ranging  distribution,  researchers 
from  Belgium  initiated  a  study  to  test 
the  many  hypotheses  related  to  burbot 
phylogeography.  The  mitochondrial 
cytochrome  b  from  41  populations  (18 
in  North  America  and  23  in  Eurasia)  of 
burbot  was  sequenced  (Van  Houdt  and 
Volckaert  in  draft  2002).  Their  study 
observed  two  distinct  phylogroups 
within  the  genus  Lota;  a  palearctic 
group  distributed  from  Europe  to 
Northern  Canada,  and  a  neararctic  group 
in  the  remaining  parts  of  North 
America,  with  both  groups  co-occurring 
in  the  Great  Slave  Lakes.  Northwest 
Territories.  The  distribution  pattern  of 
the  palearctic  group  is  nearly  congruent 
to  that  of  the  subspecies  designation 
previously  discussed  as  Lota  lota  lota 
(Van  Houdt  and  Volckaert  in  draft 
2002).  However,  the  genetic  analyses 
does  not  support  including  burbot  that 
occur  in  western  Europe  in  the 
subspecies  .Lota  lota  maculosa,  as 
previously  concluded  by  Pivnicka. 
Therefore,  the  neararctic  group  of  burbot 
only  occur  in  a  portion  of  North 
America  and  are  designated  as  Lota  lota 
maculosa  (Van  Houdt  and  Volckaert  in 
draft  2002).  Within  the  neararctic 
phylogroup,  three  different  clades 
(taxonomic  groupings  of  organisms  that 
share  common  ancestry)  were  observed, 
the  presencp  of  which  supports  the 
suggested  glacial  refugia  hypothesis  for 
burbot  in  North  America.  The  three 
clades  are  referred  to  as  the  Pacific 
clade,  the  Missouri  clade,  and  the 
Mississippi  clade  (Van  Houdt  and 
Volckaert  in  draft  2002). 

Further.  Van  Houdt  (pers.  comm.. 
2002)  indicated  that  burbot  in  the  lower 
Kootenai  River  (the  lone  area  sampled 
from  the  Pacific  clade)  are  genetically 
distinct  from  burbot  in  the  other  clades 
in  North  America,  as  well  as  being 


genetically  distinct  from  the  palearctic 
group  of  burbot  that  occur  in  northern 
Canada,  Alaska,  Europe,  and  Asia  (Van 
Houdt  and  Volckaert  in  draft  2002). 
However,  this  distinction  was  based  on 
a  small  sample  size  and  is  only  an 
indication  of  the  existence  of  a  separate 
glacial  race  (Van  Houdt,  pers.  comm., 
2002).  Furthermore,  we  have  no 
evidence  that  the  genetic  profile  of 
lower  Kootenai  River  burbot  is  unique 
relative  to  other  burbot  in  the  neararctic 
range.  It  should  also  be  noted  that  the 
results  of  this  research  do  not  include 
samples  from  all  major  drainage  basins 
in  North  America,  and  that  a  detailed 
phylogeographic  analysis  that 
determines  exact  distribution  of  each 
glacial  race  is  needed  to  gain  insight 
with  regard  to  the  evolutionary 
relationship  of  burbot  throughout  the 
neararctic  region. 

Considering  these  findings  and  past 
morphological  findings  for  burbot  that 
suggest  divergence,  we  determined  that 
recognizing  the  two  subspecies  Lota  lota 
maculosa  and  Lota  lota  Iota  for  this 
finding  is  appropriate.  We  therefore 
eivaluated  lower  Kootenai  River  burbot 
as  they  compare  to  other  burbot  in  the 
neararctic  region  or  to  Lota  lota 
maculosa. 

Burbot  that  occur  in  the  Kootenai 
River  basin  exhibit  three  life  history 
strategies  in  several  isolated  groups.  The 
first  life  history  strategy  is  represented 
by  the  lower  Kootenai  River  burbot 
population,  which  spends  a  portion  of 
its  life  in  the  South  Arm  of  Kootenay 
Lake,  British  Columbia,  and  then 
migrates  up  the  Kootenai  River  during 
the  winter  months  to  spawn  in  the 
mainstem  river  or  tributary  streams  in 
British  Columbia  or  Idaho  (adfluvial  life 
form)."The  second  life  history  strategy  is 
represented  by  burbot  occurring  further 
upstream  in  the  Kootenai  River  above 
Kootenai  Falls,  which  have  a  fluvial 
(riverine)  life  history  (Paragamian  et  al. 
1999).  That  is,  they  migrate  within  the 
river  and  to  tributary  streams  for 
spawning.  We  also  considered  burbot 
that  occur  in  Lake  Koocanusa  (a 
reservoir)  to  be  fluvial,  because  they 
evolved  with  a  fluvial  life  history  prior 
to  the  construction  of  Libby  Dam.  We 
considered  this  population  to  be  fluvial 
because  it  is  currently  unclear  how 
readily  burbot  populations  adopt  a 
different  life  history  strategy  when  faced 
with  changing  environmental 
conditions,  and  we  did  not  believe  it 
was  appropriate  to  compare  naturally 
occurring  adfluvial  populations  of 
burbot  to  burbot  that  now  have  some 
adfluvial  characteristics  as  the  result  of 
a  human-created  reservoir.  The  third  life 
history  strategy  is  represented  by  the 
only  known  lacustrine  (spending  entire 


life  cycle  in  the  lake)  popxilation  in 
Kootenay  Lake,  which  occurs  in  the 
North  Arm  of  Kootenay  Lake  (Spence 
1999).  Prior  to  dramatic  declines  of 
burbot  in  Kootenay  Lake,  a  population 
was  believed  to  have  spawned  at  the 
inlet  of  the  West  Arm  of  Kootenay  Lake, 
but  this  population  has  completely 
collapsed  and  is  now  believed  to  be 
extirpated  (Spence  1999;  Baxter  ef  al. 
2002;  Colin  Spence,  MWLAP,  pers. 
coimn.,  2001;  Paragamian,  pers.  comm., 
2000). 

Lower  Kootenai  River  burbot  spawn 
during  the  winter  months,  and  under 
naturd  conditions  (pre-dam).  spawning 
occurs  imder  ice  at  temperatures  near  or 
below  1  °C  (34  °F)  (Paragamian  et  al. 
2000;  Simpson  and  Wallace  1982).  They 
generally  begin  migrating  up  the 
Kootenai  River  in  November  and  travel 
as  far  as  120  kilometers  (km)  (75  miles 
(mi))  to  traditional  spawning  sites 
(Paragamian  2000).  Spawning 
commences  in  late  January  and 
continues  through  early  February  and 
lasts  for  only  2  to  3  weeks,  as  both 
gamete  (egg  and  sperm)  maturation  and 
arrival  to  spawning  sites  are  highly 
synchronous  (Paragamian  2000;  Kozfkay 
and  Paragamian  2002;  Amdt  and 
Hutchison  2000;  Eveson  2000). 

The  lower  Kootenai  River  once 
supported  a  significant  number  of 
burbot,  which  provided  a  very 
important  winter  fishery  to  the  region. 
Declines  were  first  documented  in  the 
burbot  fishery  around  1960,  but 
numbers  were  still  considered  stable 
into  the  early  1970s.  However,  within 
only  a  few  years,  a  dramatic  decline  in 
the  burbot  population  was  docimiented. 
Despite  numerous  fishing  regulations 
implemented  to  reduce  threats  to 
burbot,  their  nimibers  continued  to 
decline  almost  to  extirpation,  and  the 
fishery  was  closed  to  fishing  in  the  early 
1990s.  Based  on  data  collected  from  the 
autumn  of  1995  through  the  spring  of 
2000.  the  population  is  estimated  to 
consist  of  roughly  540  adults  (Kozfkay 
and  Paragamian  2002). 

Under  the  Act.  we  must  consider  for 
listing  any  species,  subspecies,  or,  for 
vertebrates,  any  distinct  vertebrate 
population  segment  (DPS)  of  these  taxa 
if  sufficient  information  exists  to 
indicate  that  such  action  may  be 
warranted.  To  implement  the  measures 
prescribed  by  the  Act,  we,  along  with 
the  National  Marine  Fisheries  Service, 
developed  a  joint  policy  that  addresses 
the  recognition  of  DPS  for  potential 
listing  actions  (61  FR  4722).  The  policy 
allows  for  a  more  refined  application  of 
the  Act  that  better  reflects  the  biological 
needs  of  the  taxon  being  considered, 
and  avoids  the  inclusion  of  entities  that 
do  not  require  its  protective  measures. 
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The  petitioners  requested  listing  of 
the  Kootenai  River  burbot  as  an 
endangered  species  throughout  its  range 
in  the  Kootenai  River  and  spawning 
tributaries  in  Idaho,  on  the  basis  of 
threats  to  the  population  and  its 
potential  isolation  from  the  remainder 
of  the  taxon.  We  considered  this  request 
because,  while  we  do  not  base  listing 
decisions  on  political  subdivisions  other 
than  international  boundaries,  we  must 
consider  for  listing  under  the  Act  any 
population  of  vertebrate  taxa  (species  or 
subspecies)  if  it  may  represent  a  DPS.  In 
our  90-day  administrative  finding  for 
the  subject  petition  (66  FR  49608. 
September  28,  2001).  we  recognized  that 
burbot  in  Idaho  are  .part  of  a 
transboundary  population,  spending  a 
portion  of  their  life  cycle  in  the  South 
Arm  of  Kootenay  Lake  and  the  lower 
Kootenai  River  in  British  Columbia.  In 
addition,  the  available  information 
indicated  that  this  population  segment 
is  separated  behaviorally  from  the  only 
other  burbot  population  remaining  in 
Kootenay  Lake's  North  Arm.  primarily 
because  of  the  populations'  to  their 
differing  life  history  strategies.  Finally, 
we  recognized  that  lower  Kootenai  River 
burbot  do  not  use  the  Kootenai  River  in 
the  segment  that  runs  from  a  point 
upstream  from  approximately  Boimers 
Ferry.  Idaho,  to  just  below  Kootenai 
Falls  in  Montana,  because  of  the 
presence  of  naturally  unsuitable 
habitats.  Therefore,  the  geographic  area 
considered  for  our  status  review,  and 
addressed  by  the  following  DPS 
analysis,  includes  the  South  Arm  of 
Kootenay  Lake  and  the  lower  Kootenai 
River  from  its  mouth  upstream  to 
Bonners  Ferry,  Idaho. 

In  accordance  with  our  DPS  policy 
(61  FR  4722).  we  use  two  elements  to 
assess  whether  a  population  segment 
under  consideration  for  listing  may  be 
recognized  as  a  DPS.  The  elements  are 
(1)  the  population  segment's 
discreteness  from  the  remainder  of  the 
species  to  which  it  belongs  and  (2)  the 
significance  of  the  population  segment 
to  the  species  to  which  it  belongs. 

Discreteness 

Discreteness  refers  to  the  separation  of 
a  population  segment  from  other 
members  of  the  taxon  based  on  either  (1) 
physical,  physiological,  ecological,  or 
behavioral  factors  or  (2)  international 
boundaries  that  result  in  significant 
differences  in  control  of  exploitation, 
habitat  management,  conservation 
status,  or  regulatory  mechanisms. 

The  lower  Kootenai  River  burbot  have 
been  historically  isolated  from  the 
burbot  population  within  the  upper 
Kootenai  River  by  natural  barriers, 
which  consist  of  (1)  a  narrow  canyon 


with  a  higher  gradient  that  causes  an 
increased  water  velocity  from 
approximately  Boimers  Ferry  (river  kni 
(rkm)  246  (river  mi  (rm)  153))  to 
Kootenai  Falls  (rkm  310  (rm  193))  and 
(2)  the  Kootenai  Falls  themselves. 
Downstream  movement  by  burbot  over 
Kootenai  Falls  is  possible;  however, 
none  of  the  more  than  400  burbot  tagged 
in  Montana  above  Kootenai  Falls  have 
been  recaptured  downstream  in  Idaho  or 
British  Columbia  (Paragamian  et  al. 
1999).  In  contrast,  40  of  the  266  burbot 
tagged  in  the  lower  Kootenai  River  have 
been  recaptured  in  the  same  sampling 
areas  (Diane  Wakkinen,  Idaho 
Department  of  Fish  and  Game,  pers. 
comm..  2002).  While  not  conclusive,  if 
tagged  biu-bot  from  Montana  moved 
downstream  over  Kootenai  Falls  and 
into  the  lower  Kootenai  River,  we 
expect  that  they  would  also  be 
recaptured.  In  addition,  isolation  of 
lower  Kootenai  River  burbot  from  the 
population  above  Kootenai  Falls  is 
further  supported  by  recent  genetic 
analyses  that  indicate  these  two 
populations  differ  genetically 
(Paragamian  et  al.  1999).  Even  so,  our 
DPS  policy  does  not  require  absolute 
reproductive  isolation  as  a  prerequisite 
to  recognizing  a  DPS.  Therefore,  even  if 
a  low  level  of  genetic  exchange  existed 
between  burbot  populations  within  the 
Kootenai  River  basin,  it  would  not 
necessarily  preclude  a  determination  of 
discreteness. 

The  available  information  also 
indicates  that  lower  Kootenai  River 
burbot  are  behaviorally  different  from 
other  burbot  populations  in  the 
Kootenai  River  basin  due  to  their 
adfluvial  life  history  strategy  (Northcote 
1973;  Paragamian  et  al.  1999).  The  only 
other  known  remaining  burbot 
reproduction  that  occurs  within 
Kootenay  Lake  is  from  the  remnant 
lacustrine  population  in  the  North  Arm 
(Spence  1999).  While  mixing  of  the 
lacustrine  fish  and  the  adfluvial  fish 
may  have  occurred  in  the  past,  the 
available  information  suggests  that  these 
two  burbot  populations  do  not  currently 
interact  (Paragamian.  pers.  comm.,  2000; 
Spence  1999).  Telemetry  studies  of 
lower  Kootenai  River  burbot  indicate 
that  these  fish  primarily  use  the  delta 
area  near  the  mouth  of  the  Kootenai 
River,  and  no  fish  have  been  tracked 
moving  as  far  north  as  the  West  Arm  of 
Kootenay  Lake.  In  addition,  telemetry 
studies  of  lacustrine  burbot  indicate  that 
these  fish  do  not  distribute  throughout 
the  lake,  but  stay  within  the  area  of  the 
North  Artn  (Paragamian.  pers.  comm., 
2000;  Spence  1999). 

Spawning  time  for  the  lacustrine  form 
of  burbot  in  the  North  Arm  of  Kootenay 
Lake  is  approximately  1  month  later 


than  the  adfluvial  form  in  the  lower 
Kootenai  River  (Spence  1999; 
Paragamian  2000;  Kozfkay  and 
Paragamian  2002).  In  addition,  the 
burbot  that  previously  occurred  in  the 
West  Arm  of  Kootenay  Lake  were 
believed  to  have  commenced  spawning 
in  April,  and  spawning  may  have 
continued  from  mid-May  to  mid-June 
(Martin  1976  in  Redfish  Consulting  Ltd 
1998;  Martin  1977  in  McPhail  and 
Paragamian  2000).  Because  both  gamete 
maturation  and  arrival  at  spawning  sites 
are  known  to  be  highly  synchronous  in 
burbot  (Amdt  and  Hutchison  2000; 
Evenson  2000),  it  is  likely  that  the 
disparity  in  spawning  periods  between 
the  various  populations  effectively 
isolates  them  reproductively  frt)m  one 
another. 

Finally,  with  regard  to  the  remainder 
of  the  subspecies',  range,  Kootenai  Falls 
in  Montana  forms  an  upstream  barrier  to" 
burbot  movement,  while  Bonnington 
Falls  in  British  Colimibia,  which  is 
downstream  from  Kootenay  Lake  and 
above  the  confluence  with  the  Columbia 
River,  forms  a  downstream  barrier. 
These  two  barriers  have  been  in  place 
since  at  least  the  last  period  of 
glaciation  (roughly  10,000  years  before 
present). 

On  the  basis  of  available  information, 
we  conclude  that  the  lower  Kootenai 
River  burbot  is  discrete  from  other 
populations  of  the  same  taxon  as  a 
consequence  of  physical,  ecological,  and 
behavioral  factors.  Therefore,  we 
considered  the  potential  significance  of 
this  discrete  population  to  the 
remainder  of  the  taxon. 

Significance 

Under  our  DPS  policy,  once  we  have 
determined  that  a  population  segment  is 
discrete,  we  consider  its  biological  and 
ecological  significance  to  the  larger 
taxon  to  which  it  belongs.  This 
consideration  may  include,  but  is  not 
limited  to:  (1)  Evidence  of  the 
persistence  of  the  discrete  population , 
segment  in  an  ecological'setting  that  is 
unique  for  the  taxon;  (2)  evidence  that 
loss  of  the  population  segment  would 
result  in  a  significant  gap  in  the  range 
of  the  taxon;  (3)  evidence  that  the 
population  segment  represents  the  only 
surviving  natural  occurrence  of  a  taxon 
that  may  be  more  abundant  elsewhere  as 
an  introduced  population  outside  its 
historic  range;  and  (4)  evidence  that  the 
discrete  population  segment  differs 
markedly  in  its  genetic  characteristics 
from  other  populations  of  the  species. 

As  previously  discussed,  buroot 
distribution  is  circumpolar,  and  burbot 
are  well  distributed  in  North  America 
and  northern  Eurasia.  The  species'  range 
in  North  America  includes  the  majority 
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of  mainland  Canada,  Alaska,  and  many 
of  the  contiguous  northern  United 
States.  While  burbot  in  North  America 
(Lota  lacustris.  Walbaum)  were 
originally  considered  a  separate  species 
from  those  in  Europe  [Lota  lota, 
Linnaeus),  they  have  since  been  reduced 
to  a  single  species  throughout  their 
range.  However,  the  available 
information  supports  the  recognition  of 
two  distinct  lineages,  or  subspecies, 
which  are:  the  palearctic  group  of 
northern  Canada,  Alaska,  and  Eurasia 
(Lota  Iota  Iota],  and  the  neararctic  group 
in  the  remainder  of  North  America  (Lota 
Iota  maculosa),  which  includes  the 
lower  Kootenai  River  burbot.  On  the 
basis  of  available  information,  we 
considered  the  following  factors  with 
regard  to  the  potential  significance  of 
the  lower  Kootenai  River  burbot  to  the 
remainder  of  the  nearactic  subspecies 
(Lota  Iota  maculosa): 

Ecological  Setting:  Neararctic  burbot 
occupy  numerous  and  varied  lake, 
riverine,  and  tributary  systems 
throughout  their  distribution  in  the 
northern  United  States  and  Canada.  At 
the  commencement  of  our  status  review 
for  the  subject  petition,  very  little 
information  was  available  regarding  the 
potential  uniqueness  or  unusual  nature 
of  the  ecological  setting  occupied  by 
lower  Kootenai  River  burbot  in  relation 
to  the  remainder  of  the  neararctic 
region.  In  addition,  little  such 
information  has  since  been  provided  or 
otherwise  obtained  during  the  course  of 
our  status  review.  The  petitioners  assert 
that  the  Kootenai  River  population  of 
burbot  exists  in  a  unique  and  unusual 
ecological  setting  because  two 
genetically  distinct  populations  are  in 
the  same  river:  those  that  occur  in  the 
lower  Kootenai  River  and  those  that 
occur  in  the  Kootenai  River  above 
Kootenai  Falls.  However,  genetic 
differences  can  occur  in  the  absence  of 
unique  or  unusual  ecological  settings, 
and  the  aveiilable  information  does  not 
indicate  that  any  unique  or  unusual 
ecological  features  have  contributed  to 
the  genetic  differentiation  that  may  be 
occurring  in  these  burbot.  Furthermore, 
no  information  is  available  to  indicate 
that  having  two  genetically  distinct 
populations  in  the  same  river  basin  is 
unique  for  this  species. 

The  petitioners  further  assert  that  the 
loss  of  these  burbot  would  be  a  loss  of 
a  rare  population  at  the  southern  edge 
of  the  species'  range  and  that  other 
Columbia  River  burbot  populations  may 
likewise  be  at  risk  of  extirpation.  We 
disagree  based  on  the  information 
currently  available.  First,  populations  of 
burbot  are  still  found  in  Indiana, 
Kentucky,  Ohio,  Michigan,  Minnesota, 
South  Dakota,  Wisconsin,  and 


Wyoming,  all  of  which  also  represent 
the  southern  extent  of  the  species' 
distribution.  Second,  currently  available 
information  is  not  sufficient  to  enable  us 
to  determine  if  other  burbot  populations 
within  the  Columbia  River  system  may 
be  at  risk  of  extirpation. 

On  the  basis  of^ available  information, 
we  conclude  that  burbot  likely  occupy 
a  wide  variety  of  habitats  throughout 
their  range,  and  that  there  are  no 
indications  of  any  unique  or  unusual 
ecological  features  within  the  lower 
Kootenai  River  basin.  Therefore,  we  do 
not  currently  consider  the  ecological 
setting  occupied  by  the  discrete 
population  of  burbot  within  the  lower 
Kootenai  River  as  significant  to  the 
remainder  of  the  taxon. 

Significant  Gap  in  Range:  Loss  of  the 
lower  Kootenai  River  burbot,  as 
compared  to  burbot  throughout  the 
remainder  of  the  neararctic  region, 
would  mean  the  loss  of  less  than  1 
percent  of  the  entire  range  of  the  taxon. 
In  addition,  when  we  consider  either 
the  historic  or  current  distribution  of 
lower  Kootenai  River  burbot,  we 
determine  that  loss  of  this  population 
segment  would  not  isolate  one  or  more 
otherwise  contiguous  populations  of 
burbot  within  the  Kootenai  River  basin. 
On  the  basis  of  the  above  information, 
we  conclude  that  loss  of  the  lower 
Kootenai  River  burbot  would  not 
represent  a  significant  gap  in  the  range 
of  the  taxon. 

Genetic  Characteristics:  We  reviewed 
three  available  studies,  in  various  stages 
of  completion,  that  address  the  genetic 
differentiation  of  burbot  across  portions 
of  the  taxon's  range.  One  investigated 
the  genetic  characteristics  of  burbot 
populations  within  the  Kootenai  River 
basin  (Paragamian  et  al.  1998),  a  second 
addressed  genetic  differentiation  west 
and  east  of  the  continental  divide 
(Dalby,  pers.  comm..  2002),  and  a  third 
addressed  genetic  differentiation  of 
burbot  populations  across  the  entire 
range  of  the  species,  and  was  conducted 
to  help  clarify  the  species'  phylogenetic 
history  and  potential  taxonomic 
relationships  (Van  Houdt  and  Volckaert 
in  draft  2002).  All  of  these 
investigations  identified  several 
common,  rare,  and/or  unique 
haplotypes,  from  mitochondrial 
deoxyribonucleic  acid  (mtDNA),  among 
burbot  populations.  In  addition,  these 
studies  indicate  that  haplotype 
frequencies  and  the  level  of  genetic 
diversity  likely  also  vary  among  the 
local  and  regional  populations  of  burbot 
sampled.  Finally,  these  studies  indicate 
that  geographic  patterning  in  the  genetic 
profiles  of  burbot  are  apparent  and 
consistent  with  known  or  suspected 
glacial  refugia. 


The  results  suggest  that  genetic 
differences  between  burbot  populations 
in  this  region  may  be  occurring.  The 
referenced  studies  rely  on  relatively 
limited  sample  sizes  and  lack 
information  bom  key  population 
segments  and/or  other  major  drainages 
occupied  by  neararctic  burbot. 
Therefore,  these  investigations  are  likely 
to  be  confounded  by  the  effects  of  small 
population  size,  genetic  drift,  and/or 
sampling  bias,  and  the  differentiation 
patterns  noted  may  similarly  reflect  the 
potential  negative  consequences  of 
isolation,  range  contraction,  and/or 
recent  significant  declines  of  local 
burbot  populations.  As  such,  to  what 
extent  the  forces  of  isolation,  adaptive 
change,  genetic  drift,  and/or  inbreeding 
may  have  influenced  the  genetic  profiles 
of  neararctic  burbot  populations, 
including  those  that  remain  within  the 
Kootenai  River  basin,  is  uncertain. 
Results  of  the  genetic  studies  further 
demonstrate  the  discreteness  of  the 
lower  Kootenai  River  burbot;  however, 
they  do  not  indicate  that  genetic 
differentiation  of  this  population 
segment  is  significant  to  the  remainder 
of  the  taxon.  No  information  at  this  time 
concludes  that  the  genetic  difference 
that  is  presented  in  the  studies  is 
anything  more  than  what  would  be 
expected  from  such  a  wide-ranging 
species.  More  comprehensive 
behavioral,  morphological,  ecological, 
and  genetic  studies  of  burbot  are  needed 
to  help  clarify  whether  the  currently 
observed  differences  may  be  significant 
to  the  evolutionary  legacy  of  the 
neararctic  taxon. 

Life  History/Behavior  As  previously 
discussed,  the  lower  Kootenai  River 
burbot  does  exhibit  a  different  adfluvial 
life  history  strategy  compared  to  other 
locally  known  neararctic  burbot 
populations.  For  example,  lower 
Kootenai  River  burbot  travel  greater 
distances  to  traditional  spawning  sites 
(greater  than  100  km  (62  mi))  than  other 
known  adfluvial  burbot,  which  typically 
travel  between  1  and  25  km  (0.6  and 
15.5  mi).  In  addition,  lower  Kootenai 
River  burbot  begin  their  migration  2  to 
3  months  prior  to  spawning  and  spawn 
at  least  1  month  earlier  than  other 
burbot  populations  within  the  Kootenai 
River  basin.  However,  their  spawning 
time  occurs  within  the  wide  range  of 
spawning  periods  observed  throughout 
the  entire  range  of  burbot.  Given  the 
circumpolar  distribution  of  the 
neararctic  burbot,  it  is  likely  that  a  wide 
range  of  behavioral  differences  are 
exhibited  within  the  species  range. 
Since  it  is  unclear  how  pliable  burbot 
behavioral  patterns  may  be,  and  how 
readily,  or  whether,  burbot  populations 


may  adopt  a  different  life  history 
strategy  when  faced  with  changing 
environmental  conditions.  However, 
because  we  currently  have  very  little 
information  addressing  the  life  history 
and  behavioral  patterns  of  other  burbot 
populations  throughout  the  nearactic 
region,  and  specifically  the  relative 
importance  of  the  adfluvial  life  history 
strategy,  we  do  not  know  if  these 
behaviors  are  unique  to  the  species  as  a 
whole. 

On  the  basis  of  available  information, 
we  determined  that  the  life  history  and 
behavioral  characteristics  of  lower 
Kootenai  River  burbot  do  make  it 
discrete  fi-om  other  burbot  populations 
in  the  local  area,  but,  pursuant  to  our 
DPS  policy,  do  not  make  it  significant 
to  the  remainder  of  the  taxon,  as  we 
have  little  information  to  indicate  these 
characteristics  are  unique  to  the  rest  of 
the  taxon. 

Consequently,  following  a  review  of 
the  available  information,  we  conclude 
that  the  population  segment  of  lower 
Kootenai  River  burbot  is  not  significant 
to  the  remainder  of  the  taxon.  We  made 
this  determination  because  there  is  no 
evidence  that:  (1)  This  population 
segment  persists  in  an  ecological  setting 
that  is  unique  for  the  taxon;  (2)  the  loss 
would  result  in  a  significant  gap  in  the 
range  of  the  taxon;  or  (3)  this  population 
segment  differs  markedly  &t)m  other 
populations  of  the  species  in  its  genetic 
characteristics.  Further,  we  do  not  have 
sufficient  information  to  indicate  that 
the  life  history  and  behavioral 
characteristics  of  this  population 
segment  are  unique  to  the  taxon. 
Furthermore,  we  acknowledge  that, 
while  the  precise  biological  and 
ecological  importance  of  a  discrete 
population  segment  is  likely  to  vary 
considerably  from  case  to  case,  we  were 
unable  to  identify  any  additional  classes 
of  information  that  might  bear  on  the 
biological  and  ecological  importance  of 
this  discrete  population  segment. 

Finding 

We  have  assessed  the  best  scientific 
and  commercial  information  available 
regarding  the  discreteness  and 
significance  of  lower  Kootenai  River 
burbot.  We  reviewed  the  petition, 
information  available  in  our  files,  and 
other  published  and  unpublished 
information  submitted  to  us  during  the 
public  comment  period  following  our 
90-day  petition  finding,  and  we 
consulted  with  recognized  burbot 
experts  and  other  Federal  and  State 
resource  agencies.  On  the  basis  of  the 
best  scientific  and  commercial 
information  available,  we  conclude  that 
the  lower  Kootenai  River  burbot  does 
not  represent  a  DPS,  and  is  therefore  not 


a  listable  entity.  Our  review  did  indicate ' 
that  the  lower  Kootenai  River  burbot  is 
discrete  from  other  burbot  populations, 
but  was  not  significant  to  the  remainder 
of  the  taxon.  This  finding  is  primarily 
based  on  a  lack  of  sufficient  evidence  to 
demonstrate  that  lower  Kootenai  River 
biu-bot  have  marked  genetic,  ecological, 
or  behavioral  differences  when 
compared  with  the  remainder  of  the 
neararctic  subspecies.  As  such,  we  find 
that  the  petitioned  action  is  not 
warranted. 
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Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  03-5737  Filed  3-10-03;  8:45  am) 
BILLING  COOe  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Baca  National  Wildlife  Refuge 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTKSN:  Notice. 

SUMMARY:  The  Director  intends  to  accept 
the  transfer  of  3,315  acres  of  land  from 
the  Bureau  of  Reclamation  on  April  8, 
2003,  to  establish  the  Baca  National 
Wildlife  Refuge  in  Alamosa  County, 
Colorado. 

DATES:  This  action  will  be  effective  on 
April  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Blenden,  Project  Leader, 
Alamosa/Monte  Vista  Naticmal  Wildlife 
Refuge  Complex,  9383  El  Rancho  Lane, 
Alamosa,  Colorado  81101:  telephone: 
719/589-4021,  fax:  719/587-0595,  e- 
mail:  mike_blenden@fws.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Director  of  the  U.S.  Fish  and  WildUfe 
Service  has  determined  that  sufficient 
land  is  available  to  establish  the  Baca 
National  Wildlife  Refuge.  The  Refuge 
will  be  administrated  in  accordance 
with  the  National  Wildlife  Refuge 
Administration  Act  of  1966  and  the  Act 
of  September  28,  1962  commonly 


known  as  the  Refuge  Recreation  Act. 
The  establishment  of  the  Refuge  will 
protect  water  resources;  protect  and 
maintain  water  rights  for  the  protection 
of  monument,  park,  preserve,  and  refuge 
resoiut:es  and  uses;  and  minimize,  to 
the  extent  consistent  with  the  protection 
of  national  wildlife  resources,  adverse 
impacts  on  other  water  users. 

Authority:  This  notice  is  published  under 
the  authority  of  the  Great  Sand  Dunes 
National  Park  and  Preserve  Act  of  2000,  Pub. 
L.  106-530,  and  the  National  Wildlife  Refuge 
System  Administration  Act  of  1966.  as 
amended  (16  U.S.C,  668dd-668ee). 

Dated:  February  21*2003. 
John  A.  Blankenship, 
Regional  Director,  Region  0,  Denver. 
Colorado. 
(FR  Doc.  03-5701  Filed  3-10-03;  8:45  am] 

BIUJNG  CODE  4310-55-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  701-TA-433 
(Preliminary)  and  731-TA-1029 
(Preliminary)] 

Allura  Red  Coloring  From  India 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  coimtervailing 

duty  and  antidumping  investigations 

and  scheduling  of  preliminary  phase 

investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  countervailing  duty  and 
antidumping  duty  investigations  Nos. 
701-TA-433  (Preliminary)  and  731- 
TA-1029  (Preliminary)  imder  sections  • 
703(a)  and  733(a)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  167lb(a)  and  19  U.S.C. 
1673b(a))  (the  Act)  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  India  of  allura  red 
coloring,  provided  for  in  subheading 
3204.12.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,'  that  are 
alleged  to  be  subsidized  by  the 
Government  of  India  and  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  sections 
702(c)(1)(B)  and  732(c)(1)(B)  of  the  Act 
(19  U.S.C.  1671a(c)(l)(B)  and  19  U.S.C. 


'  The  subject  product  is  described  for  tarifF 
purposes  as  FD&C  Red  No.  40. 
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1673a{c){l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
countervailing  duty  and  antidumping 
investigations  in  45  days,  or  in  this  case 
by  April  18.  2003.  The  Commission's 
views  are  due  at  Commerce  within  five 
business  days  thereafter,  or  by  April  25. 
2003. 

For  hirther  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  March  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188). 
Office  of  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS)  at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  March  4.  2003,  by 
Sensient  Technologies  Corporation. 
Milwaukee.  WI. 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  countervailing  duty  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Piusuant  to 


section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  the  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  March 
25.  2003.  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street. 
SW..  Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should  ^ 
contact  Woodley  Timberlake  (202-205- 
3188)  not  later  than  March  20.  2003.  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
countervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
§§  201 .8  and  207. 1 5  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
March  28.  2003.  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI. 
they  must  conform  with  the 
requirements  of  §§  201.6.  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means,  except 
to  the  extent  permitted  by  §  201.8  of  the 
Commission's  rules,  as  amended.  67  FR 
68036  (November  8,  2002). 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 


Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 
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Issued:  March  5.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commissio/i. 
(FR  Doc.  03-5759  Filed  3-10-03:  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Consent  Decrees 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on 
February  13.  2003.  four  proposed 
Consent  Decrees  in  United  States  v. 
Samson  Hydrocarbons  Company,  et  al. 
Civil  No.  03-1078  DDP  (VBKx).  were 
lodged  with  the  United  States  District 
Court  fQr  the  Central  District  of 
California. 

In  this  action  the  United  States  seeks 
the  recovery  of  response  costs  incurred 
at  the  Casmalia  Resources  Hazardous 
Waste  Management  Facility  ("Site") 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601  et  seq.  The 
United  States  alleges  that  the  defendants 
disposed  or  arranged  to  dispose  of 
hazardous  substances  at  the  Site.  The 
first  Consent  Decree  (the  "Samson 
Hydrocarbons  Consent  Decree") 
involves  41  private  parties  and  four 
Federal  agencies,  and  requires  these 
parties  to  pay  $28,553,979.  The  second 
Consent  Decree  (the  "Baumgartner 
Consent  Decree")  involves  Baumgartner 
Oil  and  Gas  Company.  Baumgartner  Oil 
Company,  and  FranWin  W.  Barmgartner 
and  requires  these  parties  to  pay 
$2,309,085.  The  third  Consent  Decree 
(the  "Crosby  Consent  Decree")  involves 
Crosby  &  Overton,  Inc.  and  requires  this 
party  to  pay  $590,975.  The  fourth 
Consent  Decree  involves  Quintana 
Petroleum  Company  (the  "Quintana 
Consent  Decree")  and  requires  this  party 
to  pay  $480,633.  The  totsd  value  of  Uiese 
settlements  is  in  excess  of  $31  million. 

The  Department  of  Justice  will 
receive,  for  a  period  of  sixty  (60)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  761 1 ,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  and  should  refer 
sp^ifically  and  individually  to  the 


"Samson  Hydrocarbons  Consent 
Decree."  the  "Baumgartner  Consent 
Decree,"  the  "Crosby  Consent  Decree," 
or  the  "Quantana  Consent  Decree"  and 
include  the  DOJ  Ref.  90-7-1-611/5. 

The  Consent  Decrees  may  be 
examined  at  the  U.S.  EPA  Region  9,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105.  During  the  public  conunent 
period,  the  Consent  Decrees  may  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  Copies 
of  the  Consent  Decrees  may  also  be 
obtained  by  mail  ft-om  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  no.    . 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  specifcy  the  "Samson 
Hydrocarbons  Consent  Decree,"  the 
"Baumgartner  Consent  Decree,"  the 
"Crosby  Consent  Decree,"  or  the 
"Quintana  Consent  Decree."  Requests 
should  also  reference  United  States  v. 
Samson  Hydrocarbons  Company  et  al., 
Civil  No.  03-1078  DDP  (VBKx)  and  DOJ 
Ref.  90-7-1-611/5,  respectively,  and 
should  enclose  a  check  for  each  in  the 
amount  of  $155.25  for  the  "Samsom 
Hydrocarbons  Consent  Decree,"  $8.50 
for  the  "Baumgartner  Consent  Decree," 
$7.75  for  the  "Crosby  Consent  Decree," 
and  $8.00  for  the  "Quintana  Consent 
Decree'-  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Ellen  M.  Mahan, 

Assistant  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-5753  Filed  3-10-03;  8:45  am] 
BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Compretiensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on  March 
4,  2003,  a  prop>osed  Consent  Decree  in 
United  States  v.  Lomack  Drum 
Company,  et  al.,  Civil  Action  No. 
1:02CV1805,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio. 

In  this  action  the  United  States 
sought,  under  sectlbn  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Recovery 
Act  ("CERCLA"),  42  U.S.C.  9607,  to 
recover  costs  incurred  by  the  United 
States  in  connection  with  the  Ohio 


Drum  Superfund  ^ite  in  Cleveland, 
Ohio  (the  "Site").The  United  States 
also  sought  a  civil  penalty  and  punitive 
damages  for  noncompliance  with  a 
unilateral  administrative  order  ("UAO") 
issued  by  the  United  States 
Environmental  Protection  Agency  ("U.S. 
EPA"),  and  a  declaratory  judgment  of 
liability  for  future  response  costs 
incurred  by  the  United  States  in 
connection  with  the  Site. 

Under  the  Consent  Decree,  Truco,  Inc. 
("Truco")  would  reimburse  the  United 
States  for  $3,500  of  the  approximately 
$605,372.57  in  unreimbursed  response 
costs  incurred  by  U.S.  EPA  relating  to 
the  Site.  Truco  also  would  pay  a  civil 
penalty  of  $3,500  for  failure  to  comply 
with  the  UAO.  If  such  payments  are  not 
received  when  due.  the  Consent  Decree 
provides  for  a  stipulated  penalty  in  the 
amoimt  of  $750  per  day.  In  addition, 
Truco  would  covenant  not  to  sue  the 
United  States:  (a)  With  respect  to  Past 
Response  Costs  (as  defined  in  the 
Consent  Decree);  (b)  with  respect  to  the 
UAO;  or  (c)  with  respect  to  the  Consent 
Decree.  In  exchange,  the  United  States 
would  covenant  not  to  sue  Truco:  (a) 
pursuant  to  section  107(a)  of  CERCLA, 
42  U.S.C.  9607(a),  to  recover  Past 
Response  Costs;  and  (b)  pursuant  to 
section  106(b)(1)  of  CERCLA,  42'U.S.C. 
9606(b)(1),  for  its  failure  to  comply  with 
the  UAO,  with  certain  reservations.  In 
addition,  Truco  would  receive 
protection  for  contribution  actions  or 
claims  pertaining  to  Past  Response 
Costs,  as  provided  by  section  113(f)(2)  of 
CERCLA,  42  U.S.C.  9613(f)(2). 

The  Department  of  Justice  will  receive 
for  a  period  of  30  days  from  the  date  of 
this  publication  comments  relating  to 
the  Consent  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natiu-al 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  "to  United 
States  V.  Lomack  Drum  Company,  et  al.. 
D.J.  Ref.  90-11-2-1300/2. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  1800  Bank  One  Center,  600 
Superior  Avenue.  East,  Cleveland,  Ohio 
44114-2600,  and  at  U.S.  EPA  Region  V, 
77  West  Jackson  Blvd.,  Chicago,  IL 
60604.  Diuing  the  public  comment 
period,  the  Consent  Decree,  may  also  be 
examined  on  the  following  Department 
of  Justice  website,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia. fleetwood@usdoj.gov),  fax  no. 


(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$5.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-5757  Filed  3-10-03;  8:45  am) 

BILLING  CODE  7410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  IJal>ility  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Mary  Jane  Anderson,  et 
al..  Civil  Action  No.  C03-5107RBL  was 
lodged  on  February  26.  2003.  with  the 
United  States  District  Court  for  the 
Western  District  of  Washington.  The 
Consent  Decree  resolves  claims  by  the 
United  States  under  the  Act.  as 
amended.  ("CERCLA"),  42  U.S.C.  9601, 
et  seq.,  for  recovery  of  past  and  future 
response  costs  from  twenty-six  parties 
consisting  of  companies,  individuals 
and  local  government  agencies 
associated  with  the  Hylebos  Waterway 
Problem  Areas  within  the 
Commencement  Bay/Nearshore 
Tideflats  Superfund  Site  ("CB/NT  Site") 
as  identified  in  the  Record  of  Decision  • 
for  Operable  Unit  01  of  the  CB/NT  Site. 
The  proposed  Consent  Decree  also 
would  resolve  potential  counterclaims 
by  private  parties  against  five  federal 
agencies  for  contribution  under 
CERCLA  section  113.  This  consent 
decree  requires  the  settling  parties  to 
pay  a  total  of  $15,435,752  to  reimburse 
the  United  States  for  costs  incurred  and 
to  be  incurred  at  the  Hylebos  Waterway 
Problem  Areas  of  the  CB/NT  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should'be 
addressed  to  the  Assistant  Attorney 
General.  Environmental  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Mary  Jane  Anderson,  et  al., 
DOJ  Ref.  #90-11-3-07865. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  601  Union  Street.  Suite 
5100,  Seattle.  WA  98101  and  at  U.S. 
EPA  Region  10, 1200  Sixth  Avenue. 
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Seattle.  WA  98101.  During  the  comment 
period,  the  consent  decree  may  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.btml.  A  copy 
of  the  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
{tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $16.75  (with  attachments)  or 
$15.00  (without  attachments)  for  United 
States  V.  Mary  fane  Anderson,  et  al,  (25 
cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Robert  Maher, 

Assistant  Section  Chief.  Environmental 

Enforcement  Section. 

|FR  Doc.  03-5754  Filed  3-10-03;  8:45  am) 

BILLING  CODE  441(>-15-«l 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Solid  Waste  Disposal  Act 

Under  28  C.F.R.  §  50.7  notice  is 
hereby  given  that  on  February  19.  2003 
a  proposed  Consent  Decree  ("Decree") 
in  United  States  v.  floute  109  Service 
Stations,  Inc.,  et  al..  Civil  Action  No. 
CV-98-7406.  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  New  York. 

In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief  for 
violations  of  the  Underground  Storage 
Tank  ("UST")  regulations  at  32  facilities 
located  in  the  Greater  New  York 
Metropolitan  area.  The  Decree  requires 
the  ten  corporate  defendants  and  an 
individual  defendant  to  pay  a  civil 
penalty  in  the  amount  of  $310,000. 
remain  in  compliance  with  UST 
regulations,  provide  a  Certification  of 
Compliance  within  thirty  days  of  entry 
of  the  Decree  and  pay  stipulated 
penalties  in  the  event  of  noncompliance 
with  any  provisions  of  the  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-761 1 ,  and  should  refer  to  United 
States  V.  Route  109  Service  Stations, 
Inc..  et  al..  D.J.  Ref.  90-7-1-920. 

The  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
One  Pierrepont  Plaza,  14th  Floor, 


Brooklyn,  New  York,  and  at  U.S.  EPA 
Region  II,  290  Broadway,  New  York, 
New  York.  A  copy  of  the  Decree  may 
also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611. 
U.S.  Department  of  Justice.  Washington, 
DC  20044-7611  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no.  (202)  514- 
0097,  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $4.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Stanley  N.  Alpert, 

Ctiief  Environmental  Litigation,  Assistant 

U.S.  Attorney,  Eastern  District  of  New  York. 

One  Pierrepont  Plaza,  Brooklyn,  New  York 

11201. 

|FR  Doc.  03-5756  Filed  3-10-03;  8:45  am] 

BILLING  CODE  i410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Bankruptcy 
Settlenoent  Agreement  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  on 
February  27,  2003,  a  proposed 
Settlement  Agreement  in  IN  RE  North 
Lily  Mining  Company,  Inc.  a 
reorganization  under  Chapter  11  of  the 
Bankruptcy  Code  in  the  U.S. 
Bankruptcy  Court  for  the  District  of 
Colorado,  Case  No.  01-23089-EEB  was 
filed  with  the  Court  for  confirmation. 

In  this  action  the  United  States  sought 
compensation  for  response  costs  from 
the  North  Lily  Mining  Company,  Inc. 
incurred  and  to  be  incurred  by  EPA  in 
connection  with  the  remediation  of 
hazardous  substances  at  the  Eureka 
Mills  NPL  Site  ("Site")  located  in 
central  Utah.  Under  CERCLA  section 
107(a)(2),  42  U.S.C.  9607(a)(2),  EPA 
alleged  that  the  North  Lily  Mining 
Company,  Inc.,  as  a  past  owner  and 
operator  of  a  portion  of  the  Site  at  the 
time  of  disposal,  is  liable  for  those 
response  costs  incurred  by  EPA  set  forth 
in  CERCLA  section  107(a)(4){A)-(D),  42 
U.S.C.  9607(a)(4)(A)-(D).  In  the 
proposed  Settlement  Agreement. 
Paragraph  4,  the  Debtor  "allows"  the 
United  States'  claim  of  $2,274,780.50  for 
purposes  of  the  bankruptcy  proceeding. 
Paragraph  5  of  the  Proposed  Agreement 
provides  that  the  Debtor  shall  satisfy  the 
United  States'  claim  by  providing  water 
and  borrow  materials  as  described  in 
Paragraph  6  and  7  for  EPA's  use  during 
the  conduct  of  remediation  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from.the 
date  of  this  publication  comments 
relating  to  the  Settlement  Agreement. 


Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington.  DC  20044-7611, 
and  should  refer  to  IN  RE  North  Lily 
Mining  Company,  Inc.,  D.J.  Ref.  DJ#  90- 
11-3-07993. 

The  Settlement  Agreement  may  be 
examined  at  U.S.  EPA  Region  8,  999 
18th  Street,  Suite  500,  Denver, 
Colorado,  80202.  During  the  public 
commend  period,  the  Settlement 
Agreement,  may  also  be  examined  on 
the  following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Settlement 
Agreement  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library.  PO 
Box  7611.  U.S.  Department  of  Justice. 
Washington,  DC  20044-761 1  or  by 
faxing  or  e-raailing  a  request  to  Tonia 
Fleetwood  ( tonia.fleetwood@usdoj.gov) , 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $1 .20. 

Rolsert  Brook, 

Assistant  Chief  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  03-5755  Filed  3-10-03;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  60-Day  notice  of  information 
collection  under  review;  revision  of  a 
currently  approved  collection;  2003 
Survey  of  State  and  Local  Law 
Enforcement  Agencies. 


The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
conunents  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
May  12,  2003. 

If  you  have  additional  comments, 
suggestions,  or  need  ^copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Cynthia  J.  Schwimer,  Comptroller,  202- 
307-0623,  Office  of  Justice  Programs. 


U.S.  Department  of  Justice,  810  7th 
Street,  NW.,  Washington,  DC  20531. 
Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
2003  Survey  of  State  and  Local  Law 
Enforcement  Agencies. 

(3)  The  agency  fonn  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  numbers  will  be  updated  from 
CJ-38L  and  CJ-38S  to  CJ-44L  and  CJ- 
44S,  Bureau  of  Justice  Statistics,  Office 
of  Justice  Programs,  U.S.  Department  of 
justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  State,  Local  or  Tribal. 
Other:  None.  This  information 
collection  is  a  sample  survey  of  State 
and  local  law  enforcement  agencies.  The 
infornjation  will  provide  statistics  on 
agency  personnel,  budgets,  equipment, 
and  policies  and  procedures. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  3,065 
respondents  will  complete  a  2  hour 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  annual 
burden  hours  to  complete  the  data 
collection  is  6,130. 

If  additional  information  is  requfred 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 


Federal  Register /Vol.  68.  No.  47 /Tuesday.  March  11.  2003 /Notices 


11583 


Management  and  Secimty  Staff,  Justice 
Management  Division,  Suite  1600,  601 
D  Street,  NW.,  Washington,  DC  20530. 

Dated:  March  5.  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
[FR  Doc.  03-5671  Filed  3-10-03;  8:45  am] 
BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs: 

Agency  Information  Collection 
Activities:  Proposed  collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  New 
Collection;  2002  Census  of  Publicly 
Funded  Forensic  Crime  Laboratories. 

The  Department  of  Justice  (DOJ),. 
Office  of  Justice  Programs  has  submitted 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  conunents  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
pubUshed  in  the  Federal  Register 
Volume  67,  Niunber  222,  page  69559  on 
November  18,  2002,  allowing  for  a  60- 
day  comment  period. 

"The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  April  10,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  t>e 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or , 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
2002  Census  of  Publicly  Fimded 
Forensic  Crime  Laboratories. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  CFCL-1,  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal. 
Other:  None.  This  information 
collection  is  a  census  of  public  crime 
laboratories  that  perform  forensic 
analyses  on  criminal  evidence.  The 
information  will  provide  statistics  on 
laboratories'  capacity  to  analyze  forensic 
crime  evidence,  the  number,  types,  and 
sources  of  evidence  received  per  year, 
the  number,  types,  and  cost  of  analyses 
completed. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  400 
respondents  will  complete  a  1  hour 

form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  data  collection  is  400 
annual  burden  hoiu^. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice.  Information 
Management  and  Seciuity  Staff.  Justice 
Management  Division,  Suite  1600. 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  March  5,  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 

States  Department  of  Justice. 

(FR  Doc.  03-5672  Filed  3-18-03;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-Day  notice  of  information 
collection  under  review:  Reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  fiscal  year  2003  State  Domestic 
Preparedness  Program. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs  has  submitted 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67,  Number  247,  page  78508  on 
December  24,  2002,  allowing  for  a  60 
day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  April  10.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  form/collection:  Fiscal 
Year  2003  State  Domestic  Preparedness 
Program. 

(3)  The  agency  form  number,  if  any. 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
U.S.  Department  of  Justice  (DOJ).  Office 
of  Justice  Program  (OJP).  Office  for 
Domestic  Preparedness  (ODP). 

(4)  Affectea  Public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government. 
State,  and  Local.  Section  1404  of  the 
Defease  Against  Weapons  of  Mass 
Destruction  Act  of  1998  (Title  XIV  of 
Pub.  L.  105-261;  50  U.S.C.  2301)  as 
amended  by  Section  1064  of  the 
National  Defense  Authorization  Act  of 
2000  (Title  X  of  Pub.  L.  106-65;  50 
U.S.C.  2301)  authorizes  the  Department 
of  Justice  to  collect  information  from 
state  and  local  jurisdictions  to  assess  the 
threat  and  risk  of  terrorist  employment 
of  weapons  of  mass  destruction  against 
cities  and  other  local  areas.  This  data 
collection  will  allow  states  to:  (1)  Report 
current  jurisdictional  needs  for 
equipment,  training,  exercises  and 
technical  assistance;  (2)  forecast 
projected  needs  for  this  support;  and  (3) 
identify  the  gaps  that  exist  at  the 
jurisdictionaa  level  in  equipment, 
training,  exercises,  and  technical 
assistance  that  OJP/ODP  and  other 
federal  funding  will  be  used  to  address. 
Additionally,  the  information  collection 
will  guide  OJP/ODP  and  other  federal 
agencies  in  the  formulation  of  domestic 
preparedness  policies  and  with  the 
development  of  programs  to  enhance 
state  and  local  first  responder 
capabilities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  estimated  total 
number  of  respondents  is  2,059.  The 
data  collection  being  proposed 
incorporates  a  terrorist  threat  and 
vulnerability  assessment,  and  a  needs 
and  capabilities  assessment  for 
equipment,  training,  exercises  and 
technical  assistance,  information  will  be 
collected  by  approximately  2,003  local 
jtirisdictions  from  representatives  of  law 


enforcement,  fire  services.  Hazardous 
Materials  response  agencies,  public 
safety  communications,  public  health 
agencies,  emergency  medical  services, 
public  works,  government/ 
administrative  agencies,  health  care, 
and  emergency  management  agencies. 
In  addition,  a  state  administrative 
agency  (SAA)  in  each  state  and  territory 
(56  total)  will  roll-up  the  data  submitted 
by  all  of  the  local  jiuisdictions  in  the 
state  or  territory  and  submit  this 
consolidated  state  information  to  OJP/ 
ODP.  Local  jurisdictions  completing 
these  assessments  may  experience  an 
estimated  burden  of  6  hours  to  collect, 
tabulate  and  input  data  provided  to  the 
state.  Once  the  local  information  is 
received  by  the  SAA,  the  SAA  may 
experience  an  estimated  burden  of  4 
hours  for  data  input  and  electronic 
submission  of  the  data  to  OJP/ODP. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  information 
collection  will  be  approximately  12,242 
hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  March  5,  2003. 
Brenda  E.  Dyer. 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

(FR  Doc.  03-5673  Filed  3-10-03;  8:45  am] 

BIUJNG  COOE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

All  Items  Consumer  Price  index  for  All 
UrtMn  Consumers — United  States  City 
Average  • 

Pursuant  to  section  33105(c)  of  Title 
49.  United  States  Code,  and  the 
delegation  of  the  Secretary  of 
Transportation's  responsibilities  under 
the  Act  to  the  Administrator  of  the 
Federal  Highway  Administration  (49 
CFR.  section  501.2(a)(9)).  the  Secretary 
of  Labor  has  certified  to  the 
Administrator  and  published  this  notice 
in  the  Federal  Register  that  the  United 
States  City  Average  All  Items  Consumer 
Price  Index  for  All  Urban  Consimiers 
(1967=100)  increased  73.2  percent  from 
its  1984  base  period  annual  average  of  . 
311.1  to  its  2002  annual  average  of 
538.8. 


%- 


Signed  at  Washington,  DC,  on  the  3rd  day 
of  March  2003. 
Elaine  L.  Chao, 
Secretary  of  Labor. 
[FR  Doc.  03-5725  Filed  3-10-03;  8:45  am] 

BILUNG  COOE  4S10-24-M 
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DEPARTMEMT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations;  Notice  of  Pre- 
Existing  Condition  Exclusion 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
provides  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helprs  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Employee  Benefits 
Security  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  a  currently  approved- 
collection  of  information:  Notice  of  Pre- 
Existing  Condition  Exclusion.  A  copy  of 
the  information  collection  request  (ICR) 
can  be  obtained  by  contacting  the  office 
shown  in  the  addresses  section  below. 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  12,  2003. 
ADDRESSES:  Joseph  S.  Piacentini, 
Department  of  Labor.  Employee  Benefits 
Security  Administration,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  (202)  693-8410.  Fax  (202) 
219-5333  (these  are  not  toll-ft«e 
numbers). 
SUPPLEMENTARY  INFORMATION: 

\.  Background 

Section  734  of  ERISA,  added  by  the 
Health  Care  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
authorized  the  Secretary  of  Labor,  in 
coordination  with  the  Secretary  of 
Health  and  Human  Services  (HHS)  and 
the  Secretary  of  the  Treasiuy.  to 
promulgate  such  regulations  as  may  be 
necessary  or  appropriate  to  carry  out  the 
provisions  of  the  statute.  Accordingly. 


Interim  Rules  implementing  the 
Portability  Requirement  for  Group 
Health  Plans  were  published  on  April  8, 
1997,  (62  FR  16920)  (April  8  Interim 
Rules). 

^  Specific  disclosure  requirements 
relating  to  pre-existing  exclusions 
constitute  the  ICR.  Under  the  April  8 
Interim  Rules,  a  group  health  plan  or 
health  insurance  issuer  may  not  impose 
any  pre-existing  conditions  exclusion 
on  a  participant  unless  that  participant 
has  been  notified  in  writing  that  the 
plan  includes  pre-existing  condition 
exclusion  provisions,  that  a  participant 
has  a  right  to  demonstrate  any  periods 
of  prior  creditable  coverage,  and  that  the 
plan  or  issuer  will  assist  the  participant 
in  obtaining  a  certificate  of  prior 
coverage  from  any  prior  plan  or  issuer, 
if  necessary.  Plans  that  use  the 
alternative  method  of  crediting  coverage 
must  disclose  their  method  at  the  time 
of  enrollment  in  the  plan. 

In  addition,  the  April  8  Literim  Rules 
require  that  before  a  plan  or  issuer 
imposes  a  pre-existing  condition 
exclusion  on  a  particular  participant,  it 
must  first  disclose  that  determination  in 
writing,  including  the  basis  of  the 
decision,  and  an  explanation  of  any 
appeal  procedure  established  by  the 
plan  or  issuer. 

n.  Desired  Focus  of  Comments 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate*automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  has  not  modified  the 
ICR  incorporated  in  the  April  8  Interim 
Rules,  but  intends  to  submit  the  ICR  to 
OMB  for  continued  clearance. 
Comments  received  in  response  to  this 


notice  will  be  incorporated  in  the 
submission  to  OMB. 

Agency:  Department  of  Labor. 
Employee  Benefits  Security 
Administration. 

Tifye:  Notice  of  Pre-Existing  Condition 
Exclusion. 

Type  of  Review:  Extension  of  a 
currently  approved  collection.  « 

OMB  Number:  1210-0102. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions, 
individuals  or  households. 

Frequency  of  Response:  Oii  occasion. 

Respondents:  1,300.000. 

Responses:  8,570,000. 

Total  Estimated  Burden  Hours:  9,004. 

Total  Burden  Cost  (Operating  and 
Maintenance):  Sl.008,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  March  5.  2003. 
Joseph  S.  Piacentini. 

Deputy  Director,  Office  of  Policy  and    '    . 

Research,  Employee  Benefits  Security 

Administration. 

[FR  Doc.  03-5728  Filed  3-10-03;  8:45  am) ' 

BIUJNG  COOE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  Information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations;  Notice  of  Special 
Enrollment  Rights 

ACTKW:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
provides  the  general  public  and  Federal 
agencies  with  an  opportunity  ^to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Employee  Benefits 
Seciu-ity  Administration  is  solicitiiig 
comments  concerning  the  proposed 
extension  of  a  currently  approved 
collection  of  information:  Notice  of 


; 
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Special  Enrollment  Rights.  A  copy  of 
the  information  collection  request  (ICR) 
can  be  obtained  by  contacting  the  office 
shown  in  the  addresses  section  below. 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  12,  2003. 

ADDRESSES:  Joseph  S.  Piacentini, 
Department  of  Labor,  Employee  Benefits 
Security  Administration,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  (202)  693-8410,  Fax  (202) 
219-5333  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  734  of  ERISA,  added  by  the 
Health  Care  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
authorized  the  Secretary  of  Labor,  in 
coordination  with  the  Secretary  of 
Health  and  Human  Services  (HHS)  and 
the  Secretary  of  the  Treasury,  to 
promulgate  such  regulations  as  may  be 
necessary  or  appropriate  to  carry  out  the 
provisions  of  the  statute.  Accordingly, 
Interim  Rules  Implementing  the 
Portability  Requirement  for  Group 
Health  Plans  were  published  on  April  8, 
1997,  (62  FR  16920)  (April  8  Interim 
Rules). 

In  order  to  improve  participants' 
understanding  of  their  rights  under  an 
employer's  group  health  plan,  HIPAA 
requires  that  a  participant  be  provided 
with  a  description  of  a  plan's  special 
enrollment  rules  on  or  before  the  time 
that  a  participant  is  offered  the 
opportunity  to  enroll  in  a  group  health 
plan.  The  ICR  implements  the 
disclosure  requirements  of  HIPAA 
related  to  special  enrollment  rights. 
These  special  enrollment  rules  generally 
apply  to  circiunstances  in  which  the 
participant  initially  declined  to  enroll  in 
a  plan,  and  later  wishes  to  enroll. 

The  April  8  Interim  Rules  offer  a 
model  form  to  be  used  by  group  health 
plans  and  health  insurance  issuers  that 
includes  the  minimum  elements  of 
information  mandated  by  the  statute. 

n.  Desired  Focus  of  Comments 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  has  not  modified  the 
ICR  incorporated  in  the  April  8  Interim 
Rules,  but  intends  to  submit  the  ICR  to 
OMB  for  continued  clearance. 
Comments  received  in  response  to  this 
notice  will  be  incorporated  in  the 
submission  to  OMB. 

Agency:  Department  of  Labor, 
Employee  Benefits  Security 
Administration. 

Title:  Notice  of  Special  Enrollment   . 
Rights. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1210-0101. 

Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 
Individuals  or  households. 

Frequency  of  Response:  On  occasion. 

Respondents:  2,600,000. 

Responses:  9,602,000. 

Total  Estimated  Burden  Hours:  7,200. 

Total  Burden  Cost  (Operating  and 
Maintenance):  $841 ,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  5,  2003. 
Joseph  S.  Piacentini, 

Deputy  Director.  Office  of  Policy  and 

Research,  Employee  Benefits  Security 

Administration. 

(FR  Doc.  03-5729  Filed  3-10-03;  8:45  am) 

BILUNG  COOC  4S1I>-2M> 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration  «  • 

Proposed  Extension  of  Information 
Collection;  Comment  Request; 
Prohibited  Transaction  Class 
Exemptions  for  Multiple  Employer 
Plans  and  Multiple  Employer 
Apprenticeship  Plans,  PTCE  76-1, 
PTCE  77-1 0,  PTCE  78-6 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  the  Employee  Benefits 
Seciu'ity  Administration  is  soliciting 
comments  concerning  the  information 
collection  request  (ICR)  incorporated  in 
exemptions  for  certain  transactions 
involving  multiple  employer  plans  and 
multiple  employer  apprenticeship 
plans.  A  copy  of  the  ICR  may  be 
obtained  by  contacting  the  office  listed 
in  the  addresses  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
addresses  section  below  on  or  before 
May  12,  2003. 

ADDRESSES:  Joseph  S.  Piacentini,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor,  Employee  Benefits  Security 
Administration,  200  Constitution 
Avenue,  NW.,  Room  N-5718, 
Washington,  DC  20210.  Telephone: 
(202)  693-8410;  Fax:  (202)  219-5333. 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prohibited  Transaction  Class 
Exemption  76-1  (PTCE  76-1),  approved 
under  OMB  No.  1210-0058,  provides  an 
exemption,  under  specified  conditions, 
trom  certain  of  ERISA's  prohibited 
transaction  provisions  at  section  406(a) 
for  various  transactions  involving 
multiemployer  or  multiple  employer 
plans  (together,  multiple  employer 
plans).  Part  A  of  PTCE  76-1  provides 
that  an  agreement  between  a  plan  and 
an  employer  for  extending  the  time  for 
a  contribution  must  be  in  writing.  Part 
B  provides  that  permanent  financing  for 
construction  loans  involving  plans  and 
participating  employers  must  be  in 
writing,  and  records  must  be  maintained 
for  six  years.  Part  C  involves  the 
provision  of  office  space  or  services  or 
good  by  a  plan  to  a  participating 
employer.  A  related  exemption,  PTCE 
77-10,  also  approved  imder  OMB  No. 
1210-0058,  complements  Part  C  of 
PTCE  76-1  by  providing  an  exemption 
from  section  406(b)(2)  of  ERISA  under 
specific  conditions. 
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The  Department  proposes  vrith  this 
request  for  a  revision  of  an  approved 
information  collection  to  combine  the 
information  collection  under  PTCE  76- 
1  with  the  information  collection  in 
PTCE  78-6,  cxurently  approved  under 
OMB  No.  1210-0080,  by  incorporating 
the  information  collection  provisions  of 
PTCE  78-6  into  the  revised  ICR  under 
OMB  No.  1210-0058  and  allowing  the 
control  niunber  for  PTCE  78-6  to  expire. 
PTCE  78-6  provides  an  exemption  to 
multiple  employer  apprenticeship  plans 
for  the  purchase  of  personal  property  or 
the  lease  of  real  property  by  a  plan  to 
a  contributing  employer.  The 
Department  believes  that  the  public  will 
benefit  by  having  the  opportimity  to 
comment  on  the  three  information 
collection  provisions  at  the  same  time 
because  the  three  exemptions  are 
closely  related  and  may  be  used  by  the 
same  parties. 

II.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  that: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  vdll  have 
practical  utility; 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  biu-den  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

m.  Current  Action 

This  notice  requests  comments  on  the 
revision  of  the  information  collection 
provisions  in  PTCE  76-1,  which 
provides  exemptions  from  certain 
prohibited  transactions  for  multiple 
employer  plans,  and  the  inclusion  of  the 
ICR  in  PTCE  78-6  that  exempts  multiple 
employer  apprenticeship  plans  with  the 
information  collections  currently 
approved  under  OMB  No.  1210-0058. 
The  Department  is  not  proposing  or 
implementing  changes  to  any  of  the 
thi«e  ICRs  at  this  time. 

Type  of  Review:  Revision  of  a 
currently  approved  collection  of 
information. 

Agency:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 


Titles:  Prohibited  Transaction  Class 
Exemptions  for  Multiple  Employer 
Plans  and  Multiple  Employer 
Apprenticeship  Plans,  PTCE  76-1,  PTCE 
77-10,  PTCE  78-6. 

OMB  Number;  1210-0058. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Respondents:  3,442. 

Frequency  of  Response:  On  occasion. 

Responses:  5,326. 

Estimated  Total  Burden  Hours:  1,225. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  March  3,  2003. 
Joseph  S.  Piacentini, 

Deputy  Director,  Office  of  Policy  and 

Research,  Employee  Benefits  Security 

Administration. 

[FR  Doc.  03-5730  Filed  3-10-03;  8:45  am) 

BILLMG  CODE  4510-2»-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  information 
Collection;  Comment  Request; 
Prohibited  Transaction  Exemption  97- 
41 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  imderstood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  the  Employee  Benefits 
Security  Administration  is  soliciting 
commas  concerning  the  proposed 
extension  of  the  information  collection 
provisions  of  Prohibited  Transaction 
Class  Exemption  97-41.  A  copy  of  the 
Information  Collection  Request  (ICR) 
may  be  obtained  by  contacting  the  office 
listed  in  the  ADDRESSES  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 


ADDRESSES  section  below  on  or  before 
May  12,  2003. 

ADDRESSES:  Joseph  S.  Piacentini,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor,  Employee  Benefits  Security 
Administration,  200  Constitution 
Avenue,  NW.,  Room  N-5718, 
Washington,  IX:  20210.  Telephone: 
(202)  219-4782;  Fax:  (202)  219-5333. 
These  are  not  toll-free  nimibers. 
SUPPLEMENTARY  INPORMATKW: 

I.  Background 

Prohibited  Transaction  Class 
Exemption  97-41  provides  an 
exemption  trom  the  prohibited 
transaction  provisions  of  the 
Employment  Retirement  Income 
Security  Act  of  1974  (ERISA)  and  from 
certain  taxes  imposed  by  the  by  the 
Internal  Revenue  Code  of  1986  (Code). 
The  exemption  permits  an  employee 
benefit  plan  to  purchase  shares  of  one 
or  more  open-end  investment 
companies  (Mutual  Fimds)  registered 
under  the  Investment  Advisers  Act  of 
1940  in  exchange  for  plan  assets 
transferred  in-ldnd  to  the  Mutual  Fund 
from  a  collective  investment  fund  (CIF) 
maintained  by  a  bank  or  plan  adviser, 
where  the  bank  or  plan  adviser  is  both 
the  investment  adviser  to  the  Mutual 
Fund  and'a  fiduciary  of  the  plan.  The 
transfer  and  purchase  must  be  in 
connection  with  a  complete  withdrawal 
of  a  plan's  assets  from  the  CIF.  The 
exemption  affects  participants  and 
beneficiaries  of  the  plans  that  are 
involved  in  such  triinsactions  as  well  as 
the  bank  or  plan  adviser  and  the  Mutual 
Fxmd. 

In  order  to  ensure  that  the  exemption 
is  not  abused  and  that  the  rights  of 
participants  and  beneficiaries  are 
protected,  the  Department  requires  the 
bank  to  give  the  independent  fiduciary 
notice  of  the  in-kind  transfer  and  full 
written  disclosure  of  information 
concerning  the  registered  investment 
company.  Fiuther,  the  bank  or  plan 
adviser  m^ist  provide  the  independent 
fiduciary  with  certain  ofigoing 
disclosures. 

n.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  that: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  acciuBcy  of  the  agency's 
estimate  of  the  biu-den  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


11588 


Federal  Register / Vol.  68,  No.  47 /Tuesday,  March  11,  2003 /Notices 


Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

m.  Current  Action 

This  notice  requests  comments  on  the 
extension  of  the  ICR  included  in 
prohibited  transaction  exemption  97- 
41.  The  Department  is  not  proposing  or 
implementing  changes  to  the  existing 
ICR  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 

Agency:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 

Titles:  Prohibited  Transaction  Class 
Exemption  97—41. 

OMB  Number:  1210-0104. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Estimated  Total  Burden  Hours:  1,767. 

Respondents:  75. 

Frequency  of  Response:  On  occasion. 

Responses:  75. 

Total  Burden  Cost  (Operating  and 
Maintenance):  $186,750. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  March  3.  2003. 
)oseph  S.  Piacentini, 

Deputy  Director,  Office  of  Policy  and 

Research,  Employee  Benefits  Security 

Administration. 

[FR  Doc.  03-5731  Filed  3-10-03;  8:45  am) 

BILLING  CODE  4S10-2»-l> 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  information 
Collaction;  Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 


information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  C44  U.S.C.  3506(c)(2)(A)).  This  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  the  Employee  Benefits 
Security  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
request  (ICR)  incorporated  in  Prohibited 
Transaction  Class  Exemption  90-1 
(PTCE  90-1).  A  copy  of  the  ICR  may  be 
obtained  by  contacting  the  office  listed 
in  the  addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
addresses  section  below  on  or  before 
May  12,  2003. 

ADDRESSES:  Joseph  S.  Piacentini,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor,  Employee  Benefits  Security 
Administration,  200  Constitution 
Avenue,  NW.,  Room  N-5718, 
Washington,  DC  20210.  Telephone: 
(202)  693-8410;  Fax:  (202)  219-5333. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prohibited  Transaction  Class 
Exemption  90-1  provides  an  exemption 
from  certain  provisions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  for  transactions  iiivolving 
insurance  company  pooled  separate 
accounts  in  which  employee  benefit 
plans  participate  and  which  are 
otherwise  prohibited  by  ERISA. 
Specifically,  the  exemption  allows 
persons  who  are  parties  in  interest  to  a 
plan  that  invests  in  a  pooled  separate 
account,  such  as  a  service  provider,  to 
engage  in  transactions  with  the  separate 
account  if  the  plan's  participation  in  the 
separate  account  does  not  exceed 
specified  limits.  This  ICR  covers  the 
recordkeeping  requirements  for 
insurance  companies. 

n.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  that: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be         >> 
collected;  and 

Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

m.  Current  Action 

This  notice  requests  comments  on  the 
extension  of  the  ICR  included  in 
prohibited  transaction  exemption  90-1. 
The  Department  is  not  proposing  or 
implementing  changes  to  the  existing 
ICR  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 

Agency:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 

Titles:  Prohibited  transaction  Class 
Exemption  90-1 — Pooled  Separate 
Accounts. 

OMB  Number.  1210-0083. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Respondents:  128. 

Frequency  of  Response:  On  occasion. 

Responses:  128. 

Estimated  Total  Burden  Hours:  11. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  March  3,  2003. 
Joseph  S.  Piacentini, 

Deputy  DJrector.  Office  of  Policy  and 

Research.  Employee  Benefits  Security 

Administration. 

[FR  Doc.  03-5732  Filed  3-10-03;  8:45  am] 

BILUNQ  CODE  4S10-29-P 


DEPARTIMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  information 
Collection  Request  Submitted  for 
Public  Comment  and 
Recommendations;  Establishing  Prior 
Creditable  Coverage 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
provides  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 


Federal  Register / Vol.  68.  No.  47 /Tuesday,  March  11,  2003/NoUces 


11589 


continuing  collections  of  information  in 
accordance  with  the  Paperwork 
ReducUon  Act  of  1995  (PRA  95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
CurrentlyTthe  Employee  Benefits 
Security  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  of  a  currently  approved 
collection  of  information:  Establishing 
Prior  Creditable  Coverage.  A  copy  of  the 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
shown  in  the  addresses  section  below. 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  12,  2003. 
ADDRESSES:  )oseph  S.  Piacentini, 
Department  of  Labor,  Employee  Benefits 
Security  Administration,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  (202)  693-8410,  FAX  (202) 
219-5333  (these  are  not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  734  of  ERISA,  added  by  the 
Health  Care  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
authorized  the  Secretary  of  Labor,  in 
coordination  with  the  Secretary  of 
Health  and  Human  Services  (HHS)  and 
the  Secretary  of  the  Treasiuy,  to 
promulgate  such  regulations  as  may  be 
necessary  or  appropriate  to  carry  out  the 
provisions  of  the  statute.  Accordingly, 
Interim  Rules  Implementing  the 
Portability  Requirement  for  Group 
Health  Plans  were  published  on  April  8, 
1997,  (62  FR  16920)  (April  8  Interim 
Rules).  * 

In  order  to  meet  HIPAA's  goal  of 
improving  access  to  and  portability  of 
health  care  benefits,  the  statute  provides 
that,  after  the  submission  of  evidence 
establishing  prior  creditable  coverage,  a 
subsequent  group  health  plan  or  health 
insurance  issuer  is  limited  in  the  extent 
to  which  it  can  impose  pre-existing 
condition  exclusions* to  limit  coverage. 
Under  the  April  8  Interim  Rules,  a  group 
health  plan  is  obligated  to  provide  a 
written  certificate  suitable  for 
establishing  the  prior  creditable 
coverage  of  a  participant  or  beneficiary. 
To  the  extent  that  a  certification  is  not 
available  or  is  inadequate  to  prove  prior 
creditable  coverage,  alternative  meUiods 
of  establishing  creditable  coverage  are 
provided. 

The  April  8  Interim  Rules  offer  model 
certification  and  notice  forms. 


containing  the  minimum  information 
mandated  by  the  statute,  to  be  used  by 
group  health  plans  and  health  insurance 
issuers.  This  ICR  covers  the  provision  of 
materials  sufficient  to  establish  prior 
creditable  coverage. 

n.  Desired  Focus  of  Comments 

The  Department  of  Labor 
(Department)  is  particularly  interested 
in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions  . 

The  Department  has  not  modified  the 
ICR  incorporated  in  the  April  8  Interim 
Rules,  but  intends  to  submit  the  ICR  to 
OMB  for  continued  clearance. 
Comments  received  in  response  to  this 
notice  will  be  incorporated  in  the 
submission  to  OMB. 

Agency:  Department  of  Labor, 
Employee  Benefits  Security 
Administration. 

Title:  Establishing  Prior  Creditable 
Coverage. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

OMB  Number:  1210-0103. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Individuals  or  households. 

Frequency  of  Response:  On  occasion. 

Respondents:  2,600,000. 

Responses:  44,396,000. 

Total  Estimated  Burden  Hours; 
351,150. 

Total  Burden  Cost  (Operating  and 
Maintenance):  $34,689,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Manageinent  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  March  4.  2003. 
Joseph  S.  Piacentini, 

Deputy  Director.  Office  of  Policy  and 

Research,  Employee  Benefits  Security 

Administration. 

IFR  Doc.  03-5733  Filed  3-10-03;  8:45  am] 

BHJJNG  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Application  Numtiers  0-1 1137, 11138.  and 
11139] 

Hearing  on  Proposed  Indh^idual 
Exemption  Involving  ttie  Northwest 
Airlines  Pension  Plan  for  Salaried 
Employees,  the  Northwest  Airlines 
Pension  Plan  for  Pilot  Employees,  and 
the  Northwest  Airlines  Pension  Plan 
for  Contract  Employees  (collectively, 
the  Plans) 

AGENCY:  Employee  Benefits  Security 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Labor  will  hold  a 
hearing  on  May  5  and  if  necessary.  May 
6,  2003,  relating  to  a  proposed 
exemption  from  certain  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA  or  the  Act)  and  from  certain   . 
taxes  imposed  by  the  Internal  Revenue 
Code  of  1986  (the  Code)  for  the  Plans. 
A  notice  of  pendency  of  the  proposed 
exemption  was  published  in  the  Federal 
Register  at  68  FR  2578  (January  17, 
2003). 

DATES:  The  hearing  will  be  held  on  May 
5  and,  if  necessary,  May  6,  2003, 
beginning  at  9:30  a.m.,  EST. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Department  of  Labor,  Rooms 
N-3437A  &  B,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  M.  McColough  or  Christopher 
Motta,  Office  of  Exemption 
Determinations,  Employee  Benefits 
Security  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
693-8540  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On 
January  17,  2003,  the  Department  of 
Labor  (the  Department)  published  in  the 
Federal  Register  at  68  FR  2578  a  notice 
of  pendency  of  a  proposed  individual 
exemption  for  the  Plans  from  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2),  and  407(a)  of  the  Act  and 
from  the  sanctions  resulting  from  the 
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application  of  section  4975  (a)  and  (b) 
of  th^  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code. 

In  that  notice,  the  Department  invited 
interested  persons  to  submit  written 
comments  and  any  requests  for  a  public 
hearing  on  the  proposed  exemption. 

As  explained  in  the  notice  of 
pendency,  the  proposed  exemption  was 
requested  in  an  application  flled  on 
behalf  of  Northwest  Airlines,  Inc. 
(Northwest)  as  plan  sponsor  and  named 
fiduciary  to  the  Plans,  pursuant  to 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  at 
55  FR  32836.  32847  (August  10.  1990). 
If  granted,  the  proposed  exemption 
would  permit:  (1)  The  in-kind 
contribution(s)  of  the  common  stock  of 
either  Pinnacle  Airlines,  Inc.  or 
Pinnacle  Airlines  Corp.  (Pinnacle  Stock) 
to  the  Plans  by  Northwest,  a  party  in 
interest  with  respect  to  such  Plans;  (2) 
the  holding  of  the  Pinnacle  Stock  by  the 
Plans;  (3)  the  sale  of  the  Pinnacle  Stock 
by  the  Plans  to  Northwest;  and  (4)  the 
acquisition,  holding,  and  exercise  by  the 
Plans  of  a  put  option  (the  Put  Option) 
granted  to  the  Plans  by  Northwest. 

In  response  to  the  solicitation  of 
comments  from  interested  persons,  the 
Department  has  received  over  500 
letters,  e-mails,  faxes  or  phone  calls,  of 
which  more  than  300  request  that  a  ■ 
hearing  be  held  on  the  proposed 
exemption.  The  commenters  expressed 
concern  generally  about  the  effect  of  the 
proposed  exemption  on  the  Plans.  The 
concerns  expressed  generally  related  to 
the  proposed  contribution  of  Pinnacle 
Stock  instead  of  a  cash  contribution  to 
the  Plans;  the  value  and  method  of 
valuation  of  the  Pinnacle  Stock;  the 
effects  of  the  proposed  transactions  on 
the  Plans;  and  the  adequacy  of  the 
proposed  safeguards  that  are  intended  to 
protect  the  Plans'  interests. 

The  submissions  received  by  the 
Department  are  available  for  public 
inspection  in  the  Public  Disclosure 
Room  of  the  Employee  Benefits  Security 
Administration.  U.S.  Department  of 
Labor,  Room  N-1513.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 

In  view  of  the  comments  requesting  a 
hearing  on  the  proposed  exemption,  the 
Department  has  decided  to  hold  a 
hearing  on  the  proposed  exemption  on 
May  5  and.  if  necessary.  May  6,  2003 
beginning  at  9:30  a.m.,  EST,  in  Rooms 
N-3437  A  &  B  at  theDepartment  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC. 

Any  interested  person  who  wishes  to 
be  assured  of  an  opportunity  to  present 
oral  comments  at  the  hearing  should 
submit  by  3:30  p.m.,  EST,  April  26. 


2003:  (1)  A  written  request  to  be  heard; 
and  (2)  hve  copies  of  an  outline  of  the 
topics  to  be  discussed.  The  request  to  be 
heard  and  accompanying  outline  should 
be  sent  to:  Office  of  Exemption 
Determinations,  Room  N-5649, 
Employee  Benefits  Security 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  "Attention: 
Northwest  Exemption  Hearing."  Copies 
of  your  mailed  submission  may  be  sent 
by  electronic  mail  to 
moffittb@pwba.dol.gov. 

The  Department  will  prepare  an 
agenda  indicating  the  order  of 
presentation  of  oral  comments.  In  the 
absence  ot  special  circumstances,  each 
commenter  will  be  allotted  ten  minutes 
in  which  to  complete  his  or  her 
presentation.  Information  about  the 
agenda  may  be  obtained  on  or  after 
April  30,  2003  by  contacting  Wendy  M. 
McColough  or  Christopher  Motta,  Office 
of  Exemption  Determinations,  Employee 
Benefits  Security  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
693-8540  (this  is  not  a  toll-free 
number).  Those  individuals  who  make 
oral  comments  at  the  hearing  should  be 
prepared  to  answer  questions  regarding 
their  comments.  The  hearing  will  be 
transcribed. 

Notice  to  Interested  Persons 

Within  fifteen  (15)  calendar  days  of 
publication  of  the  Notice  of  Public 
Hearing  (the  Notice)  in  the  Federal 
Register,  Northwest  shall  provide  notice 
to  all  participants  of  the  Plans 
(including  active  employees,  separated 
vested  participants  and  retirees)  by 
mailing  first  class  a  photocopy  of  the 
Notice.  Northwest  shall  also  provide  the 
Notice  by  first  class  mailing  to  the 
representatives  of  the  unions  that 
represent  employees  of  Northwest  who 
currently  participate  in  the  Plans. 

Notice  of  Public  Hearing 

Notice  is  hereby  given  that  a  public 
hearing  will  be  held  on  May  5  and  if 
necessary.  May  6,  2003,  regarding  a 
proposed  exemption  from  certain 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  from  certain  taxes 
imposed  by  the  Internal  Revenue  Code 
of  1986  for  transactions  involving  the 
Northwest  Airlines  Pension  Plan  for 
Salaried  Employees,  the  Northwest 
Airlines  Pension  Plan  for  Pilot 
Employees,  and  the  Northwest  Airlines 
Pension  Plan  for  Contract  Employees. 

The  hearing  will  be  held,  beginning  at 
9:30  a.m.,  EST,  in  Rooms  N-3437  A  & 
B  at  the  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC. 


Signed  at  Washington,  DC  this  4th  day  of 
March  2003. 

Ivan  L.  Strasfeld, 

Director,  Office  of  Exemption,     . 
Determinations,  Employee  Benefits  Security 
Administration,  Department  of  Labor. 
[FR  Doc.  03-5613  Filed  3-10-03;  8:45  am] 

BILUNG  CODE  4S20-29-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Surplus  Area  Classification 
Under  Executive  Orders  12073  and 
10582;  Correction 

ACTION:  Correction. 

SUMMARY:  In  notice  document  Vol.  68 
No.  23  page  5751  and  page  5763  in  the 
issue  of  Tuesday,  February  4,  2003, 
make  the  following  correction:  On  page 
5751  in  the  first  column,  for  Arkansas 
following  Monroe  County,  include 
Nevvion  County  and  in  the  second 
column  following  Monroe  County, 
include  Newton  County.  On  page  5763 
for  North  Dakota  in  the  first  column 
following  Benson  County,  include 
McLean  County  and  in  the  second 
column  following  Benson  County 
include  McLean  County. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Dais,  Acting  Division  Chief, 
U.S.  Employment  Service,  Employment 
and  Training  Administration,  200 
Constitution  Avenue,  NW.,  Room  C 
4512,  Washington,  DC  20210. 
Telephone:  (202)  693-3046  (this  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Labor  regulations 
impleiventing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  part 
654,  subparts  A  and  B.  These 
regulations  require  the  Assistant 
Secretary  of  Labor  to  classify 
jurisdictions  are  labor  surplus  areas 
pursuant  to  the  criteria  specified  in  the 
regulations  and  to  publish  annually  a 
list  of  labor  surplus  areas.  Pursuant  to 
those  regulations  the  Assistant  Secretary 
of  Labor  hereby  published  the  annual 
list  of  labor  surplus  areas,  on  February 
4,  2003  at  68  FR  5748.  However,  due  to 
problems  with  the  electronic  file,  the 
notice  included  two  omissions.  For  the 
convenience  of  the  public  the  Labor 
Surplus  Area  list  is  posted  on  the 
Internet  at  the  following  addresses: 
www.doIeta.gov  and 
www.usworkforce.org.  The  Labor 
Surplus  Area  list  will  no  longer  be 
published  in  the  Area  Trends. 
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Dated:  March  3,  2003. 
Emily  Stover  DeRocco, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  03-5724  Filed  3-10-03;  8:45  am) 

BILUNO  CODE  4510-30-W 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice;  Revised  Schedule  of 
Remuneration  for  the  UCX  Program 

Under  section  8521(a)(2)  of  title  5  of 
the  United  States  Code,  the  Secretary  of 
Labor  is  required  to  issue  from  time  to 
time  a  Schedule  of  Remimeration 
specifying  the  pay  and  allowances  for 
each  pay  grade  of  members  of  the 
military  services.  The  schedules  are 
used  to  calculate  the  base  period  wages 
and  benefits  payable  imder  the  program 
of  Unemployment  Compensation  for  Ex- 
servicemembers  (UCX  Program). 

The  revised  schedule  piiblished  with 
this  Notice  reflects  increases  in  military 
pay  and  allowances  which  were 
effective  in  January  2003. 

Accordingly,  the  following  new 
Schedule  of  Remuneration,  issued 
pursuant  to  20  CFR  614.12(c),  applies  to 
"first  claims"  for  UCX  which  are 
effective  beginning  with  the  first  day  of 
the  first  week  which  begins  on  or  after 
April  6,  2003. 


Pay  grade 


Pay  grade 


(1)  Comi^ssioned  Officers: 

0-10  

0-9  

0-8  

0-7  

0-6  

0-5  

0^  

0-3  

0-2  

0-1  

(2)  Commissioned  Officers  With 
Over  4  Years  Active  Duty  as  an 
Enlisted  Member  or  Warrant  Of- 
ficer: 

0-3E 

0-2E 

0-1E :...:.; 

(3)  Warrant  Officers: 

W-5 ; •• 

W-4 

W-3 

W-2 

W-1  

(4)  Enlisted  Personnel: 

E-9 

E-8 

E-7..; ; 

E-6 

E-5 

E-4 

E-3 


Monthly 
rate 


$14,857 

14,302 

13,206 

11,992 

10,402 

8,816 

7,554 

5,976 

4.608 

3,527 


6,851 
5,513 
4,651 

7,709 
6,832 
5,719 
4,951 
4,217 

6,453 
5,346 
4,724 
4,124 
3,456 
2,964 
2,660 


E-2 
E-1 


Monthly 
rate 


2,494 
2.245 


The  publication  of  .this  new  Schedule 
of  Remuneration  does  not  revoke  any 
prior  schedule  or  change  the  period  of 
time  any  prior  schedule  was  in  effect. 

Signed  at  Washington,  DC  on  March  5. 
2003. 

Emily  Stover  DeRocco, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  03-5727  Filed  3-10-O3;  8:45  am] 
BILUNG  CODE  4510-30-P 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 
Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Identification  of  Independent 
Contractors 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506  (c)(2)(A)].  This 
program  helps  to  ensxu-e  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  sections  45.3— Identification  of 
Independent  Contractors. 
DATES:  Submit  comments  on  or  before 
May  12,  2003. 

ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst, 
Administration  and  Management  1100 
Wilson  Boulevard,  Room  2171, 
Arlington,  VA  2220^-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  E-mail 
to  Tarr-fane@Msha.Gov.  Ms.  Tan  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 


Labor,  Mine  Safety  and  Health 
Administration,  Room  2171,  1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-Jane@Msha.Gov  (Internet  E-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION:    , 

L  Background 

Title  30  CFR  45.3  provides  that 
independent  contractors  may 
voluntarily  obtain  a  permanent  MSHA 
identification  number  by  submitting  to 
MSHA  their  trade  name  and  business 
address,  a  telephone  number,  an 
estimate  of  the  aimual  hours  worked  by 
the  contractor  on  mine  property  for  the 
previous  calendar  year,  and  the  address 
of  record  for  service  of  documents  upon 
the  contractor.  Independent  contractors 
performing  services  or  construction  at 
mines  are  subject  to  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act)  and  are  responsible  for  violations 
of  the  Mine  Act  committed  by  them  or 
their  employees.  «. 

Although  Independent  Contractors  are 
not  required  to  apply  for  the 
identification  numbier,  they  will  be 
assigned  one  by  MSHA  the  first  time 
they  are  cited  for  a  violation  of  the  Mine 
Act.  MSHA  uses  the  information  to 
issue  a  permanent  MSHA  identification 
number  to  the  independent  contractor. 

n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and ' 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.. permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
page  [http://www.msha.gov)  and  then 
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choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents." 

m.  Current  Actions 

MSHA  uses  the  information  to  issue 
a  permanent  MSHA  identification 
number  to  the  independent  contractor. 
This  number  allows  MSHA  to  keep 
track  of  a  contractor's  violation  history 
so  that  appropriate  civil  penalties  can  be 
assessed  for  violations  of  the  Mine  Act 
or  its  accompanying  mandatory  health 
and  safety  standards. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Identification  of  Independent 
Contractors. 

OAffl  Number:  1219-0043. 

Recordkeeping:  %  45.3  states  that 
independent  contractors  may 
voluntarily  obtain  a  permanent  MSHA 
identification  number  by  submitting  to 
MSHA  their  trade  name  and  business 
address,  a  telephone  number,  an 
estimate  of  the  annual  hours  worked  by 
the  contractor  on  mine  property  for  the 
previous  calendar  year,  and  the  address 
of  record  for  service  of  docimients  upon 
the  contractor. 

Independent  contractors  performing 
services  or  construction  at  mines  are 
subject  to  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Mine  Act)  and  are 
responsible  for  violations  of  the  Mine 
Act  committed  by  them  or  their 
employees. 

Although  Independent  Contractors  are 
not  required  to  apply  for  the 
identification  number,  they  will  be 
assigned  one  by  MSHA  the  first  time 
they  are  cited  for  a  violation  of  the  Mine 
Act.  MSHA  uses  the  information  to 
issue  a  permanent  MSHA  identification 
number  to  the  independent  contractor. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  2,229. 
Estimated  Time  Per  Respondent:  7.2 
minutes. 

Total  Burden  Hours:  275  hours. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $601 . 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  the 
comments  will  also  become  a  matter  of 
public  record. 
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Dated  at  Arlington.  VA,  this  third  day  of 
March.  2003. 
Lynnette  Haywood, 

Deputy  Director,  Office  of  Administration  and 
Management. 
[FR  Doc.  03-5726  Filed  3-10-03:  8:45  am] 

BILUNG  CODE  4S10-U-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heatth 
Administration 

[Docket  No.  ICR-1 21  a-01 70(2003)] 

Standard  on  1,3-Butadiene;  Extension 
of  the  Office  of  Management  and 
Budget's  (0MB)  Approval  of 
information — Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

summary:  OSHA  solcits  comments 
concerning  its  proposal  to  decrease  the 
existing  burden-hour  estimates,  and  to 
extend  OMB  approval  of  the 
information-collection  requirements  of 
the  1 .3-Butadiene  Standard  (29  CFR 
1910.1051) '  The  standard  protects 
employees  from  adverse  health  effects 
fitim  occupational  exposure  to  1,3- 
Butadiene. 

DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy.  Your  comments  must  be 
submitted  (postmarked  or  sent)  by  May 
12,  2003.  Facsimile  and  electronic 
trammission:  Youi  comments  must  be 
sent  by  May  12,  2003. 
ADDRESSES: 

I.  Submission  of  Comments 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  Submit 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  No.  ICR 
1218-0170(2003),  Room  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
OSHA  Docket  Office,  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m.  EST. 

Facsimile:  If  yoxu-  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
document.  Docket  No.  ICR  1218- 
0170(2003),  in  your  comments. 


1  Based  on  its  assessment  of  the  paperwork 
requirements  contained  in  this  standard,  the 
Agency  estimates  thai  the  total  burden  hours 
decreased  compared  to  its  previous  burden-hour 
estimate.  Under  this  notice,  OSHA  is  not  proposing 
to  revise  the  Standard's  paperwork  requirements, 
only  to  decrease  the  burden  hours  estimates  impose 
by  the  existing  paperwork  requirements. 


Electronic:  You  may  submit 
comments,  but  not  attachments,  through 
the  Internet  at  http:// 
ecomments.osha.gov/. 

(Please  see  the  Supplementary 
Information  below  for  additional 
information  on  submitting  comments.) 

n.  Obtaining  Copies  of  Supporting 
Statement  for  the  Information 
Collection 

The  Supporting  Statement  for  the 
Information  Collection  is  available  for 
downloading  from  OSHA's  Web  site  at 
www.osha.gov.  The  supporting 
statement  is  availablefor  inspection  and 
copying  in  the  OSHA  Docket  Office,  at 
the  address  listed  above.  A  printed  copy 
of  the  supporting  statement  can  be 
obtained  by  contacting  Todd  Owen  at 
(202) 693-2222. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Standards 
and  Guidance,  OSHA,  U.S.  Department 
of  Labor,  Room  N-3609,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210:  telephone  (202)  693-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Submission  of  Comments  on  this 
Notice  and  Internet  Access  to 
Comments  and  Submissions 

You  may  submit  comments  in 
response  to  this  document  by  (1)  Hard 
copy,  (2)  FAX  transmission  (facsimile), 
or  (3)  electronically  through  the  OSHA 
website.  Please  note  you  cannot  attach 
materials  such  as  studies  or  journal 
articles  to  electronic  comments.  If  you 
have  additional  materials,  you  must 
submit  three  copies  of  them  to  the 
OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject  and 
docket  number  so  we  can  attach  them  to 
your  comments.  Because  of  security- 
related  problems  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Please 
contact  the  OSHA  Docket  Office  at  (202) 
693-2350  for  information  about  security 
procedures  concerning  the  delivery  of 
materials  by  express  delivery,  hand 
delivery  and  messenger  service. 

n.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
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(time  and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act)  authorizes  information 
collection  by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents  (29  U.S.C.  657).  In  this  regard, 
the  information  collection  requirements 
in  the  1,3-Butadiene  Standard  provide 
protection  for  employees  from  the 
adverse  health  effects  associated  with 
exposure  to  1,3-Butadiene. 

ni.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information-, 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the  ^ 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  bvu-den  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  transmission  techniques. 

rv.  Proposed  Actions 

OSHA  proposes  to  decrease  the 
existing  burden-hour  estimates,  and  to 
extend  OMB  approval  of  the 
information-collection  requirements  of 
the  1,3-Butadiene  Standard  (29  CFR 
1910.1051).  The  1,959  burden  hour 
reduction  is  a  result  of  reestimating  the 
number  of  respirator  filter  elements  that 
must  be  labeled. 

The  1,3-Butadiene  Standard  requires 
employers  to  monitor  employee 
exposure  to  1,3-Butadiene;  develop  and 
maintain  compliance  and  exposure-goal 
programs  if  employee  exposures  to  1,3- 
Butadiene  are  above  the  Standard's 
permissible  exposure  limits  or  action 
level;  label  respirator  filter  elements  to 
indicate  the  date  and  time  it  is  first 
installed  on  the  respirator;  establish 
medical  surveillance  programs  to 
monitor  employee  health,  and  to 
provide  employees  with  information 
about  their  exposures  and  the  health 
effects  of  exposure  to  1,3-Butadiene. 

OSHA  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  in  the 
request  to  OMB  to  extend  the  approval 
of  the  information  collection 


requirements  contained  in  the  1,3- 
Butadiene  Standard  (29  CFR  1910.1051). 

Type  of  Review:  Extension  of  a 
currentiy-approved  information- 
collection  requirement. 

Title:  l',3  Butadiene  Standard  (29  CFR 
1910.1051). 

OMB  Number:  1218-0170. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  115. 

Frequency:  On  occasion. 

Total  Responses:  3,532. 

Average  Time  per  Response:  Time  per 
response  ranges  fi^om  5  minutes  to 
maintain  records  to  2  hours  to  complete 
a  referral  medical  examination. 

Estimated  Total  Burden  Hours:  950. 

Estimated  Cost  (Operation  and 
Maintenance):  $82,010. 

m.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order  No  5-2002  (67  FR  65008). 

Signed  at  Washington,  DC  on  March  5, 
2003. 

John  L.  Henshaw. 
Assistant  Secretary  of  Labor. 
[FR Doc.  ,03-5612  Filed  3-10-03;  8:45  am] 

BILLING  CODE  4510-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-030)] 

Aerospace  Safety  Advisory  Panel 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  v«th  the 
Federal  Advisory  Conunittee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATES:  Tuesday,  March  25,  2003,  1  p.m. 
to  3  p.m.  Eastern  Standard  Time. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration  Headquarters, 
Room  6H46,  overflow  room  3H46,  300 
E  Sti-eet,  SW..  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leonard  B.  Sirota,  Aerospace  Safety 
Advisory  Panel  Executive  Director, 
Code  Q-1,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,  (202)  358-0914. 
SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 


present  its  annual  report  to  the  NASA 
Administrator.  This  presentation  is 
pursuant  to  carrying  out  its  statutory 
duties  for  which  the  Panel  reviews, 
identifies,  evaluates,  and  advises  on 
those  program  activities,  systems, 
procedures,  and  management  activities 
that  can  contribute  to  program  risk. 
Priority  is  given  to  those  programs  that 
involve  the  safety  of  human  flight.  The 
major  subjects  covered  will  be:  Space 
Shuttle  Program,  International  Space' 
Station  Program,  Aviation  Safety 
Program,  and  Cross-Program  Areas.  The 
Aerospace  Safety  Advisory  Panel  is 
currently  chaired  by  Ms.  Shirley  C. 
McCarty  and  is  composed  of  nine 
members  and  seven  consultants. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room,  6H46.  Since  there  will  only  be  20 
seats  available  in  that  room,  these  seats 
will  be  assigned  to  the  first  10  members 
of  the  public  and  10  members  of  the 
press  to  call  Ms.  Michele  Dodson  on 
(202)  358-0914.  Those  calling  after 
room  6H46  capacity  is  reached  will  be 
seated  in  room  3H46  where  the 
proceedings  will  be  shown  live  via 
video  feed.  Questions  or  comments  will 
only  be  accepted  ft-om  those  seated  in 
the  primary  room,  6H46.  Photograph's 
will  only  be  permitted  during  the  first 
10  minutes  of  the  meeting. 

It  is  imperative  that  the  meeting  be  • 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register  and  asked  to 
comply  with  NASA  security 
requirements,  including  the 
presentation  of  a  valid  picture  ID  before 
receiving  an  access  badge.  Foreign 
Nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  full  name;  gender;  date/ 
place  of  birth;  citizenship;  Greencard/ 
visa  information  (number,  type, 
expiration  date);  passport  information 
(number,  country,  expiration  date); 
employer/affiliation  information  (name 
of  institution,  address,  country',  phone); 
titie/position  of  visitor. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Sfxtce 

Administration. 

(FR  Doc.  03-5734  Filed  3-10-4)3:  8:45  am] 

BILLMG  CODE  4510-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 
the  Humanities. 
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action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Schneider,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  piupose 
of  panel  review,  discussipn,  evaluation 
and  recommendation  On  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  and 
(6)  of  section  552b  of  Title  5,  United 
States  Code. 

Z?afe.March21,2003. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  426. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  February  3,  2003 
deadline. 

Dafe:  March  27,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

floom;  415. 

Program:  This  meeting  will  review 
applications  for  Special  Projects, 
submitted  to  the  Division  of  Public 
Programs  at  the  February  3,  2003 
deadline. 

Date.  March  31,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  426. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 


Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  February  3,  2003 
deadline. 

Daniel  Schneider, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  03-5642  Filed  3-l(M)3;  8:45  am] 

BtLUNQ  CODE  7S36-01-P 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Fee  Rates 

agency:  National  Indian  Gaming 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514.1(aT(3),  that  the 
National  Indian  Gaming  Commission 
has  adopted  final  revised  annual  fee 
rates  for  calendar  years  1996  and  1997. 
The  rate  for  1996  is  0.5%  (.005)  on  tier 
1  revenues  and  .152220872% 
(.00152220872)  on  tier  2  revenues;  the 
rate  for  1997  is  .5%  (.005)  on  tier  1 
revenues  and  .119107745% 
(.00119107745)  on  tier  2  revenues. 
These  rates  shall  apply  to  all  assessable 
gross  revenues  from  each  gaming 
operation  under  the  jurisdiction  of  the 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Gordon,  National  Indiem  Gaming 
Commission.  1441  L  Street,  NW.,  Suite 
9100,  Washington,  DC  20005;  telephone 
202/632-7003:  fax  202/632-7066  (these 
are  not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with, 
among  other  things,  regulating  gaming 
on  Indian  lands. 

The  regulations  of  the  Commission, 
provide  for  a  system  of  fee  assessment 
and  payment  that  is  self-administered 
by  gaming  operations.  Pvusuant  to  those 
regulations,  the  Commission  is  required 
to  adopt  and  communicate  assessment 
rates;  the  gaming  operations  are 
required  to  apply  those  rates  to  their 
revenues,  compute  the  fees  to  be  paid, 
report  the  revenues,  and  remit  the  fees 
to  the  Commission  on  a  quarterly  basis. 

The  regulations  of  the  Commission 
and  the  final  revised  annual  rates  being 
adopted  today  are  effective  for  calendar 
years  1996  and  1997.  As  a  result,  the 
Commission  shall  credit  each  gaming 
operation  pro-rata  fees  collected  in 
excess  of  $1,500,000.00  during  those 
years.  The  Commission  will  notify  each 
gaming  operation  as  to  the  amoimts  of 
overpayments,  if  any;  and  therefore  the 
amounts  of  credit  to  be  taken  against  the 


next  quarterly  payment(s)  otherwise 
due. 

Richard  B.  Schiff, 

Acting  Chief  of  Staff .  National  Indian  Gaming 

Commission. 

[FR  Doc.  03-5785  Filed  3-10-03:  8:45  am) 

BIUJNO  CODE  756S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  ( 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension :  Extension. 

2.  The  title  of  the  information 
collection :  1 0  CFR  part  5 1 , 
"Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion.  Upon  submittal 
of  an  application  for  a  construction 
permit,  operating  license,  operating 
license  renewals,  early  site  review, 
design  certification  review, 
decommissioning  or  termination  review, 
manufacturing  license,  materials 
license,  or  upon  submittal  of  a  petition 
for  rulemaking. 

5.  Who  willhe  required  or  asked  to 
report:  Licensees  and  applicants 
requesting  approvals  for  actions 
proposed  in  accordance  with  the 
provisions  of  10  CFR  Parts  30,  32,  33, 
34.  35,  36.  39.  40.  50.  52.  54.  60,  61,  70, 
and  72. 

6.  An  estimate  of  the  number  of 
annual  responses:  18. 

7 .  The  estimated  number  of  annual 
respondents:  18. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  78,765  (an 
average  of  4,297  hours  per  response). 


9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  10  CFR  part  51  specifies 
information  to  be  provided  by 
applicants  and  licensees  so  that  the  NRC 
can  make  determinations  necessary  to 
adhere  to  the  policies,  regulations,  and 
public  laws  of  the  United  States,  which 
are  to  be  interpreted  and  administered 
in  accordance  with  the  policies  set  forth 
in  the  National  Environmental  Policy 
Act  of  1969,  as  amended. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  bee  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questit)ns  should  be 
directed  to  the  OKffl  reviewer  listed 
below  by  April  10,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  caimot  be 
given  to  comments  received  after  this 
date. 
Bryon  Allen,  Office  of  Information  and 

Regulatory  Affairs  (3150-0021), 

NEOB-10202,  Office  of  Management 

and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  March,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  )o.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  03-5783  Filed  3-10-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Federal  Register  Notice 

AGENCY:  Nuclear  Regulatory 

Commission 

DATES:  Weeks  of  March  10,  17,  24,  31, 

April  7, 14,  2003. 

PtACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED 

Week  of  March  10,  2003 

There  are  no  meetings  scheduled  for 
■  the  Week  of  March  10,  2003. 


Week  of  March  17,  2003— Tentative 

Thursday,  March  20.  2003 

10  a.m. 

Briefing  on  Status  of  Office  of  Nuclear 
Security  and  Incident  Response 
(NSIR)  Programs,  Performance,  and 
Plans  (Closed— Ex.  1) 

2  p.m. 

Discussion  of  Management  Issues 
(Closed— Ex.  2) 

Week  of  March  24,  2003— Tentative 

Thursday,  March  27,  2003 
10  a.m. 

Briefing  on  Status  of  Office  of  Nuclear 
Regulatory  Research  (RES)  Programs, 
Performance,  and  Plans 
This  meeting  will  be  webcast  live  at 

the  Web  address:  www.nrc.gov. 

Week  of  March  31,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  March  31, 2003. 

Week  of  April  7,  2003— Tentative 

Friday,  April  1 1 .  2003 
9  p.m. 

Meeting  with  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  (Public 
Meeting)  (Contact:  John  Larkins,  301- 
415-7360) 
This  meeting  will  be  webcast  live  at 

the  Web  address:  www.nrc.gov. 

12:30  p.m. 

Discussion  of  Management  Issues 
(Closed— Ex.  2) 

Week  of  April  14,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  14,  2003. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  Louis  Gamberoni  (301)  415-1651. 

Additional  Information 

By  a  vote  of  5-0  on  March  2,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Discussion  of 
Governmental  Issues  (Closed — Ex.  9)" 
be  held  on  March  2,  and  on  less  than 
one  week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 


contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  March  6,  2003. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  03-5870  Filed  3-7-03;  11:18  am] 

BILLING  CODE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^7445;  File  No.  SfM>C- 
2003-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by 
OneChlcago,  LLC  Relating  to 
Maintenance  Standards  for  a  Security 
Futures  Product  Based  on  a  Single 
Security 

March  5,  2003. 

Pursuant  to  section  19(b)(7)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-7  under  the  Act,^ 
notice  is  hereby  given  that  on  February 
24,  2003,  OneChicago,  LLC 
("OneChicago"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  ot  "Commission") 
the  proposed  rule  changes  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  OneChicago.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

OneChicago  also  has  filed  the 
proposed  rule  change  with  the 
Commodity  Futures  Trading 
Commission  ("CFTC").  OneChicago 
filed  a  written  certification  with  the 
CFTC  xmder  Section  5c(c)  of  the 
Conunodity  Exchange  Act  ^  on  February 
20,  2003. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

OneChicago  proposes  to  amend  the 
maintenance  standards  requirement 
("Maintenance  Standards")  for  a 
security  futures  product  based  on  a 
single  secimty  ("Single  Stock  Future") 
relating  to  the  market  price  of  the 
imderlying  seciuity.  The  text  of  the 
proposed  rule  change  appears  below. 


'  15  U.S.C.  78s(b)(7). 

2  17CFR240.t9b-7. 

3  7U.S.C78-2(c). 
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New  text  is  in  italics.  Deleted  text  is  in 
brackets. 

Eligibility  and  Maintenance  Criteria  for 
Security  Futures  Products 

I.  No  Change 

II.  Maintenance  Standards  for  a 
Security  Futures  Product  Based  on  a 
Single  Security 

A.  OneChicago  will  not  open  for 
trading  any  security  futures  product  that 
is  physically  settled  with  a  new  delivery 
month,  and  may  prohibit  any  opening 
purchase  transactions  in  the  security 
futures  product  already  trading,  to  the 
extent  it  deems  such  action  necessary  or 
appropriate,  unless  the  underlying 
security  meets  each  of  the  following 
maintenance  requirements:  provided 
that,  if  the  underlying  security  is  an  ETF 
Share,  TIR  or  Closed-End  Fund  Share, 
the  applicable  requirements  for  initial 
listing  of  the  related  security  futures 
product  (as  described  in  I.A.  above) 
shall  apply  in  lieu  of  the  following 
maintenance  requirements: 

(i)-(iv)  No  Change. 

(v)  (It  must  have  had  a  market  price 
per  security  of  at  least  $5.00.  as 
measured  by  the  highest  closing  price 
reported  in  any  market  in  which  it  has 
traded,  for  a  majority  of  business  days 
during  the  preceding  six  calendar 
months:  provided,  however,  that 
OneChicago  may  waive  this  requirement 
and  open  for  trading  a  security  futures 
product  with  a  new  delivery  month,  if: 

(a)  The  aggregate  market  value  of  the 
underlying  security  equals  or  exceeds 
$50  million: 

(b)  Customer  open  interest  (reflected 
on  a  two-sided  basis)  equals  or  exceeds 
4,000  contracts  for  all  delivery  months: 

(c)  Its  average  daily  trading  volume 
(in  all  markets  in  which  the  underlying 
security  is  traded)  has  been  at  least 
109.000  shares  or  receipts  evidencing 
the  underlying  security  in  each  of  the 
preceding  12  months:  and 

(d)  The  market  price  per  share  or 
receipt  of  the  underlying  security  closed 
at  $3.00  or  above  on  a  majority  of  the 
business  days  during  the  preceding  six 
calendar  months,  as  measured  by  the 
highest  closing  price  for  the  underlying 
security  reported  in  any  market  in 
which  the  underlying  security  traded, 
and  the  market  price  per  share  or  receipt 
of  the  underlying  security  is  at  least 
$3.00  at  the  time  such  additional  series 
are  authorized  for  trading.  Chiring  the 
next  consecutive  six  calendar  month 
period,  to  satisfy  this  paragraph,  the 
market  price  per  share  or  receipt  of  the 
underlying  security  must  be  at  least 
$4.00.] 

The  market  price  per  share  of  the 
underlying  security  closed  below  $3.00 


on  the  previous  trading  day  to  the 
Expiration  Day  of  the  nearest  expiring 
Contract  on  the  underlying  security.  The 
market  price  per  share  of  the  underlying 
security  will  be  measured  by  the  closing 
price  reported  in  the  primary  market  in 
which  the  underlying  security  traded. 

Requirement  (v)  as  Applied  to      ' 
Restructure  Securities: 

If  a  Restructure  Seciu-ity  is  approved 
for  security  futures  product  trading 
under  the  initial  listing  standards  in 
Section  1.  the  market  price  history  of  the 
Original  Equity  Security  prior  to  the 
commencement  of  trading  in  the 
Restructure  Security,  including  "when- 
issued"  trading,  may  be  taken  into 
account  in  determining  whether  this 
requirement  is  satisfied. 

(vi)  No  Change. 

B-D  No  Change. 

m.  No  Change 

IV.  No  Change 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OneChicago  has  prepared  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A.  B.  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

OneChicago  proposes  to  amend 
Maintenance  Standard  II.A.v  to  reduce 
the  market  price  per  share  of  the 
underlying  security  from  $5.00  to  $3.00. 
Under  the  proposed  rule  change. 
OneChicago  would  not  open  for  trading 
a  new  delivery  month  for  a  Single  Stock 
Future  trading  on  OneChicago  if  the 
market  price  per  share  of  the  underlying 
security  closed  below  $3.00  on  the 
previous  trading  day  to  the  expiration  of 
the  nearest  expiring  Contract  on  the 
underlying  security.'*  The  market  price 


per  shjtre  of  the  underlying  security 
would  be  determined  by  the  closing 
price  reported  in  the  primary  market  in 
which  the  underlying  security  traded. 

Currently,  under  OneChicago 
Maintenance  Standard  II.A.v., 
OneChicago  may  not  open  for  trading  a 
new  delivery  month  unless  the  market 
price  of  the  underlying  security  is  at 
least  $5.00,  as  measxued  by  the  highest 
closing  price  reported  in  any  market  in 
which  it  has  traded  for  a  majority  of 
business  days  during  the  preceding  six 
calendar  months.  OneChicago  may 
waive  this  requirement  and  open  for 
trading  a  security  future  with  a  new 
delivery  month  only  if  certain  criteria 
are  met.^ 

OneChicago  believes  that  opening  of 
new  contract  months  for  trading  in 
underlying  securities  that  have  a  market 
price  per  share  of  $3.00  or  above  is 
appropriate.  The  proposed  rule  change 
is  reasonably  designed  to  assure  that 
security  futures  are  not  traded  gn 
securities  that  lack  the  sufficient 
liquidity  needed  to  maintain  fair  and 


*  OneChicago  states  that  under  the  comparable 
equity  options  listing  standard  requirement,  the 
market  price  per  share  of  the  underlying  security 
must  be  at  or  above  a  S3. 00  last  reported  trade  in 
the  primary  market  in  which  the  underlying 
security  trades  at  the  time  a  new  series  is  added 
intraday,  or  for  next-day  or  expiration  series 
additions,  at  or  above  a  $3.00  primary  market 
closing  price  on  the  previous  trading  day.  Since 
Single  Stock  Futures  do  not  operate  in  the  same 
manner  as  options,  this  requirement  was  modified 
to  accommodate  Single  Stock  Futures.  OneChicago 
states  that  it  only  adds  a  new  delivery  month  for 


trading  once  a  month.  Upon  the  expiration  of  the 
near  term  delivery  month.  OneChicago  will  open  a 
new  delivery  month  for  trading.  For  example,  when 
the  February  contract  for  XYZ  expires  on  Friday, 
February  21,  2003. 'OneChicago  would  open  for 
trading  the  May  contract  for  XYZ.  on  Monday, 
February  24,  2003.  All  May  contracts  for  all  Single 
Stock  Futures  would  be  added  on  this  date.  Since 
new  delivery  months  for  Single  Stock  Futures  are 
only  added  once  a  month,  the  proposed  rule  change 
requires  that  the  market  price  (e.g..  primary  market 
closing  price)  per  share  of  the  underlying  security 
be  at  or  above  S3.00  on  the  day  prior  to  the 
expiration  of  the  nearest  expiring  Contract  on  the 
underlying  security.  In  the  example  above,  the 
market  price  of  XYZ  would  have  to  be  at  or  above 
S3.00  on  Thursday.  February  20.  2003  in  order  for 
OneChicago  to  open  the  May  contract  for  XYZ  on 
Monday.  February  24,  2003.' OneChicago  proposes 
this  date  because  it  represents  the  previous  trading 
day  to  the  date  OneChicago  would  be  required  to 
notify  the  clearing  authorities  that  it  intends  to 
open  a  new  delivery  month  for  trading. 

^OneChicago  Maintenance  Standard  II.A.v. 
permits  OneChicago  to  waive  the  market  price  per 
share  requirement  of  at  least  $5.00  if  the  following 
criteria  are  met:  (a)The  aggregate  market  value  of 
the  underlying  security  equals  or  exceeds  SSO 
million; 

(b)  Customer  open  interest  (reflected  on  a  two- 
sided  basis)  equals  or  exceeds  4,000  contracts  for 
all  delivery  months; 

(c)  Its  average  daily  trading  volume  (in  all 
markets  in  which  the  underlying  security  is  traded) 
has  been  at  least  109,000  shares  or  receipts 
evidencing  the  underlying  security  in  each  of  the 
preceding  12  months;  and 

(d)  The  market  price  per  share  or  receipt  of  the 
underlying  security  closed  at  S3.00  or  above  on  a 
majority  of  the  business  days  during  the  preceding 
six  calendar  months,  as  measured  by  the  highest 
closing  price  for  the  underlying  security  reported  in 
any  market  in  which  the  underlying  security  traded, 
and  the  market  price  per  share  or  receipt  of  the 
underlying  security  is  at  least  S3.00  at  the  time  such 
additional  series  are  authorized  for  trading.  During 
the  next  consecutive  six  calendar  month  period,  to 
satisfy  this  paragraph,  the  market  price  per  share  or 
receipt  of  the  underlying  security  must  be  at  least 
$4.00. 
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orderly  markets,  while  at  the  same  time, 
removing  unnecessarily  complex 
requirements.  In  addition,  OneChicago 
believes  that  it  is  not  necessEiry  or 
desirable  to  restrict  the  ability  of 
investors  to  trade  Single  Stock  Futures 
that  have  underlying  security  trading 
between  $3.00  and  $5.00. 

Section  6(h)(3)(C)  of  the  Act  requires 
that  Listing  Standards  for  security 
futures  "be  no  less  restrictive  than 
comparable  Listing  Standards  for 
options  traded  on  a  national  securities 
exchange".*  *  *"«  The  Commission 
has  approved  similar  rule  changes  for 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE").7  the  American  Stock 
Exchange  LLC  {"2\mex"),8  the 
International  Stock  Exchange,  Inc. 
("ISE"),a  the  Philadelphia  Stock 
Exchange,  hic.  ("Phlx"),io  and  the 
Pacific  Exchange,  hic.  ("PCX")."  Since 
CBOE,  Amex,  ISE,  Phlx  and  PCX  have 
comparable  maintenance  Listing 
Standards,  the  proposed  rule  change 
meets  the  requirement  of  section 
6(h)(3)(C)  of  the  Act.i2 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  '^  in  that  it  is  reasonably  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  and  promote  just  and 
equitable  principles  of  trade.  The 
proposed  rule  change  would  also 
promote  competition  and  is  designed  to 
protect  investors  and  the  public  interest 
by  providing  products  that  could  be 
used  by  investors  for  hedging  and 
speculative  purposes,  while  at  the  same 
time  providing  investor  protection 
through  the  design  of  the  proposed  rule 
change  and  the  Maintenance  Standard 
requirement  that  would  be  applicable. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OneChicago  does  not  believe  that  the 
proposed  rule  change  will  have  a 
negative  impact  on  competition.  In  fact, 
OneChicago  believes  the  proposed  rule 
change  would  promote  competition 


0  15U.S.C.  78f(h)(3)(C). 

'  See  Securities  Exchange  Act  Release  No.  44964 
(October  19,  2001).  66  FR  54559  (October  29,  200i). 

»  See  Securities  Exchange  Act  Release  No.  59278 
(November  16,  2001),  66  FR  59278  (November  27. 
2001). 

9  See  Securities  Exchange  Act  Release  No.  45087 
(November  20,  2001),  66  FR  60232  (December  3, 
2001).  *^ 

'"See  Securities  Exchange  Act  Release  No.  45086 
(November  19,  2001).  66  FR  59832  (November  30, 
2001). 

>>  See  Securities  Exchange  Act  Release  No.  45038 
(November  6,  2001),  66  FR  57764  (November  16. 
2003). 

•M5  U.S:C.  17flh)(3)C). 

"15U.S.C.  78f(b)(5). 


since  the  proposed  rule  change  is  no 
less  restrictive  than  comparable  options 
exchanges. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  and  none 
have  been  receive^  ^^ 

m.  Date  of  Efifectiveaess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  on  February  24,  2003.  \yithin 
60  days  of  the  date  of  effectiveness  of 
the  proposed  rule  change,  the 
Commission,  after  consultation  with  the 
CFTC,  may  summarily  abrogate  the 
proposed  rule  change  and  require  that 
the  proposed  rule  change  be  refiled  in 
accordance  with  the  provisions  of 
section  19(b)(1)  of  the  Act.'s 

IV.  Solicitation  of  Comments 

Interested  persons  are.  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  maybe  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  OneChicago. 
All  submissions  should  refer  to  File  No. 
SR-OC-2003-04  and  should  be 
submitted  by  April  1,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-5772  Filed  3-10-03;  8:45  ami 

BILUt4G  CODE  8010-01-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-14813] 

Issuer  Delisting;  Notice  of  Application 
of  ThinkPath  Inc.  To  Withdraw  Its 
Common  Stock,  No  Par  Value,  From 
Listing  and  Registration  on  the  Boston 
Stock  Exchange,  Inc. 

March  5.  2003. 

ThinkPath  Inc..  an  Ontario 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
piu'suant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  12d2-2(d) 
thereiuider,2  to  withdraw  its  Common 
Stock,  no  par  value  ("Security"),  from 
listing  and  registration  on  the  Boston 
Stock  Exchange.  Inc.  ("BSE"  or 
"Exchange"). 

On  February  24.  2003,  the  Board  of 
Directors  of  the  Issuer  approved  a 
resolution  to  withdraw  the  Security 
from  listing  on  the  BSE.  The  Issuer 
states  that  the  following  reason  factored 
into  the  Board's  decision  to  withdraw 
the  Security:  the  overwhelming  majority 
of  its  shareholders  trade  on  the  OTC 
Bulletin  Board  ("OTCBB")  and  therefore 
the  complying  rules  and  administrative 
requirements  of  the  BSE  represent  a 
significant  cost  to  the  Issuer  and  its 
shareholders  without  an  apparent 
significant  benefit.  The  Issuer  befieves 
that  its  Security  will  continue  to  trade 
on  the  OTCBB. 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  Rules  of 
the  BSE  that  govern  the  removal  of 
securities  from  listing  and  registration 
on  the  Exchange.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 
the  BSE  and  from  registration  under 
section  12(b)  of  the  Act  ^  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.* 

Any  interested  person  may,  on  or 
before  March  28,  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 


'<  Telephone  conversation  between  Madge  M. 
Hamilton.  Deputy  General  Counsel,  OneChicago. 
and  Christopher  Solgan.  Attorney.  Division  of 
Market  Regulation,  Commission,  on  February  27, 
2003. 

'S15U.S.C.  78s(b)(l). 


"•17  CFR  20O.3O-3(a)(75). 
'  15  U.S.C.  78«d). 
M7CFR240.12d2-2(d). 
3  15U.S.C.  78/(b). 
••15^J.S.C78y(g). 
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NW.  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
shoidd  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  03-5771  Filed  3-10-03;  8:45  am] 

BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25961:812-12911] 

PowerShares  Exchange-Traded  Fund 
Trust,  et  al.;  Notice  Of  Application 

March  4.  2003. 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
2(a)(32),  5(a)(1),  22(d),  and  24(d)  of  the 
Act  and  rule  22c-l  under  the  Act,  and 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  from  sections  17(a)(1) 
and  {a){2)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  (a) 
series  of  an  open-end  management 
investment  company,  whose  portfolios 
will  consist  of  the  component  securities 
of  certain  domestic  equity  securities 
indexes,  to  issue  shares  of  limited 
redeemability;  (b)  secondary  market 
transactions  in  the  shares  of  the  series 
to  occur  at  negotiated  prices  on  the 
American  Stock  Exchange  LLC 
("AMEX")  or  other  national  securities 
exchange;  (c)  dealers  to  sell  shares  of  the 
series  of  the  Trust  to  purchasers  in  the 
secondary  market  unaccompanied  by  a 
prospectus,  when  prospectus  delivery  is 
not  required  by  the  Securities  Act  of 
1933  (the  "Securities  Act");  and  (d) 
affiliated  persons  of  the  series  to  deposit 
securities  into,  and  receive  securities 
from,  the  series  in  cormection  with  the 
purchase  and  redemption  of 
aggregations  of  the  series'  shares. 


»17CFR200.30-3(a)(l). 


APPLICANTS:  PowerShares  Exchange- 
Traded  Fund  Trust;  (the  "Trust"), 
PowerShares  Capital  Management  LLC 
(the  "Adviser"),  and  ALPS  Distributors, 
Inc.  (the  "Distributor"). 
RLING  DATES:  The  application  was  Hied 
on  December  16,  2002,  and  amended  on 
January  24,  2003.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  March  27.  2003,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notihed  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Conmiission,  450 
Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Applicants:  Trust  and 
Adviser,  855  West  Prairie  Avenue, 
Wheaton,  IL  60187;  Distributor,  1625 
Broadway,  Suite  2200,  Denver,  CO 
80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634,  or  Michael  W.  Mundt, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1 .  The  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  organized 
as  a  Massachusetts  business  trust.  The 
Trust  intends  to  offer  two  series  (each  a 
"Fund,"  which  term  includes  "Future 
Funds"  as  defined  below).  The  Adviser 
is  registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  and  will  serve  as  the  investment 
adviser  to  each  Fund.  The  Distributor,  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"),  will  serve  as  the 


principal  underwriter  for  each  Index 
Fund.  The  Adviser  may  in  the  future 
retain  one  or  more  sub-advisers  for 
managing  one  or  more  of  the  Funds  for 
which  it  will  act  as  the  investment 
adviser. 

2.  Each  Fund  will  invest  in  a  portfolio 
of  equity  securities  ("Portfolio 
Securities")  generally  consisting  of  the 
component  securities  of  a  specified 
domestic  equity  securities  index  (the 
"Underlying  Indexes").'  In  the  future, 
applicants  may  offer  additional  Funds 
based  on  other  Underlying  Indexes 
("Future  Funds").  Any  Future  Fund  will 
(a)  be  advised  by  the  Adviser  or  an 
entity  controlled  by  or  under  common 
control  with  the  Adviser  and  (b)  comply 
with  the  terms  and  conditions  of  the 
order.  No  entity  that  creates,  compiles, 
sponsors  or  maintains  an  Underlying 
Index  is  or  will  be  an  affiliated  person, 
as  defined  in  section  2(a)(3)  of  the  Act, 
or  an  affiliated  person  of  an  affiliated 
person,  of  the  Trust,  the  Adviser,  any 
sub-adviser  to  a  Fund,  the  Distributor, 
or  a  promoter  of  a  Fund. 

3.  The  investment  objective  of  each 
Fund  will  be  to  provide  investment 
results  that  generally  correspond,  before 
fees  and  expenses,  to  the  total  return  of 
the  relevant  Underlying  Index.^  Intra- 
day  values  of  each  Underlying  Index 
will  be  disseminated  every  15  seconds 
throughout  the  trading  day.  Each  Fund 
will  utilize  as  an  investment  approach 
either  a  replicatibn  strategy  or  a 
representative  sampling  strategy.  An 
Index  Fund  using  a  replication  strategy 
generally  will  hold  most  of  the 
component  securities  of  the  Underlying 
Index  in  the  same  approximate 
proportions  as  the  Underlying  Index, 
but  may  not  hold  all  of  the  securities 
that  comprise  the  Underlying  Index  in 
certain  instances.  This  may  be  the  case 
when,  for  example,  a  potential 
component  security  is  illiquid  or  when 
there  are  practical  difficulties  or 
substantial  costs  involved  in  holding 
every  security  in  an  Underlying  Index. 
An  Index  Fund  using  a  rejH^sentative 
sampling  strategy  seeks  to  hold  a- 
representative  sample  of  the  component 
securities  of  the  Underlying  Index  and 
will  invest  in  some  but  not  all  of  the 
component  securities  of  its  Underlying 
Index.  ^  Applicants  anticipate  that  a 


■  Dynamic  Market  Portfolio  Intellidex  and 
Dynamic  OTC  Portfolio  Intellidex  are  the 
Underlying  Indexes  for  the  initial  Funds. 

^  A  Fund  will  invest  at  least  90%  of  its  assets  in 
the  component  securities  of  its  Underlying  Index. 
A  Fund  may  invest  up  to  10%  of  its  assets  in 
securities,  options  and  futures  not  included  in  the 
Underlying  Index  but  which  the  Adviser  believes 
will  help  the  Fund  track  the  Underlying  Index. 

^  The  stpcks  selected  for  inclusion  in  an  Index 
Fund  by  the  Advisor  will  have  aggregate  investment 
characteristics  (based  on  market  capitalization  and 
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Fund  that  utilizes  a  representative 
sampling  strategy  will  not  track  its 
Underlying  Index  with  the  same  degree 
of  accuracy  as  an  investment  vehicle 
that  invested  in  every  component 
security  of  the  Underlying  Index  with 
the  same  wmghting  as  the  Underlying 
Index.  Applicants  expect  that  each  Fund 
will  have  a  tracking  error  relative  to  the 
performance  of  its  respective 
Underlying  Index  of  less  than  5  percent. 

4.  Shares  of  the  initial  Index  Funds 
("Shares")  will  be  sold  in  aggregations 
of  50,000  Shares,  and  Shares  of  Future 
Index  Fimds  will  be  sold  in  aggregations 
of  either  25,000  or  50,000  Shares  (such 
aggregations,  "Creation  Units"),  as 
specified  in  the  relevant  prospectus. 
The  price  of  a  Creation  Unit  will  range 
from  $1,000,000  to  $12,500,000. 
Creation  Units  may  be  purchased  only 
by  or  through  a  party  that  has  entered 
into  an  agreement  with  the  Distributor 
regarding  creations  and  redemptions  of 
Creation  Units  (an  "Authorized 
Participant").  An  Authorized 
Participant  must  be  either  (a)  a  broker- 
dealer  or  other  participant  in  the 
continuous  net  settlement  system  of  the 
National  Securities  Clearing 
Corporation,  a  clearing  agency  that  is 
registered  with  the  Commission,  or  (b) 
a  participant  in  the  Depository  Trust 
Company  ("DTC")  system.  Creation 
Units  generally  will  be  issued  in 
exchange  for  an  in-kind  deposit  of 
securities  and  cash.  A  Fimd  also  may 
sell  Creation  Units  on  a  cash-only  basis 
in  limited  circumstances.  An  investor 
wishing  to  purchase  a  Creation  Unit 
from  a  Fund  will  have  to  transfer  to  the 
Fimd  a  "Fund  Deposit"  consisting  of:  (a) 
A  portfolio  of  securities  that  has  been 
selected  by  the  Adviser  to  correspond  to 
the  retimis  on  the  relevant  Underlying 
Index  ("Deposit  Securities"),  and  (b)  a 
cash  payment  to  equalize  any 
differences  between  the  market  value 
per  Creation  Unit  of  the  Deposit 
Securities  and  the  net  asset  value 
("NAV")  per  Creation  Unit  ("Cash 
Component")."  An  investor  purchasing 


industry  weightings),  fundamental  characteristics 
(such  as  return  variability,  earnings  valuation  and 
yield)  and  liquidity  measures  similar  to  those  of  the 
relevant  Underlying  Index  taken  in  its  entirety. 

♦On  each  business  day.  prior  to  the  opening  of 
trading  on  the  AMEX.  the  Adviser  or  Sub-Adviser 
will  make  available  a  list  of  the  names  and  the 
required  number  of  shares  of  each  Deposit  Security 
required  for  the  Fund  Deposit  for  each  Fund.  That 
Fund  Deposit  will  apply  to  all  purchases  of 
Creation  Units  until  a  new  Fund  Deposit  for  a  Fund 
is  announced.  Each  Fund  reserves  the  right  to 
permit  or  require  the  substitution  of  an  amount  of 
cash  in  lieu  of  depositing  some  or  all  of  the  Deposit 
Securities  in  certain  circumstances.  The  AMEX  or 
other  Stock  Exchange  (as  defined  below)  will 
disseminate  every  15  seconds  throughout  the 
trading  day  via  the  facilities  of  the  Consolidated 
Tape  Association  an  amount  representing  on  a  per 


a  Creation  Unit  from  a  Fund  will  be 
charged  a  fee  ("Transaction  Fee")  to 
prevent  the  dilution  of  the  interests  of 
the  remaining  shareholders  resulting 
from  the  Fund  incurring  costs  in 
connection  with  the  purchase  of  the 
Creation  Units. ^  Each  Fund  will 
disclose  the  Transaction  Fees  charged 
by  the  Fund  in  its  prospectus  and  the 
method  of  calculating  the  Transaction 
Fees  in  its  prospectus  or  statement  of 
additional  information  ("SAI"). 

5.  Orders  to  purchase  Creation  Units 
of  a  Fund  will  be  placed  with  the 
Distributor  who  will  be  responsible  for 
transmitting  each  order  to  each  Fund. 
The  Distributor  will  issue,  and  maintain 
records  of,  confirmations  of  acceptance 
to  purchasers  of  Creation  Units  and 
delivery  instructions  to  the  Trust  (to 
implement  the  delivery  of  Creation 
Units).  The  Distributor  will  also  be 
responsible  for  delivering  prospectuses 
to  purchasers  of  Creation  Units. 

6.  Persons  purchasing  Creation  Units 
from  a  Fund  may  hold  the  Shares  or  sell 
some  or  all  of  them  in  the  secondary 
market.  Sheires  of  the  Funds  will  be 
listed  on  the  AMEX  or  other  U.S. 
national  securities  exchange,  as  defined 
in  section  2(a)(26)  of  the  Act  (each, 
including  AMEX,  a  "Stock  Exchange") 
and  traded  in  the  secondary  market  in 
the  same  manner  as  other  equity 
securities.  A  Stock  Exchange  specialist 
("Specialist")  will  be  assigned  to  make 
a  market  in  Shares.  The  price  of  Shares 
traded  on  a  Stock  Exchange  will  be 
based  on  a  current  bid/offer  market. 
Each  Share  is  currently  expected  to  have 
a  market  value  of  between  $40  and 
$250.  Transactions  involving  the  sale  of 
Shares  in  the  secondary  market  will  be 
subject  to  customary  brokerage 
conmiissions  and  charges. 

7.  Applicants  expect  that  purchasers 
of  Creation  Units  will  include 
institutional  investors  and  arbitrageurs 
(which  could  include  institutional 
investors).  The  Specialist,  in  providing 
for  a  fair  and  orderly  secondary  market 
for  Shares,  also  may  purchase  Creation 
Units  for  use  in  its  market-making 
activities.  Applicants  expect  that 
secondary  market  purchasers  of  Shares 
will  include  both  institutional  and  retail 
investors.^  Applicants  expect  that  the 


share  basis  the  sum  of  the  current  value  of  the 
Deposit  Securities  and  the  estimated  Cash 
Component. 

5  When  a  Fund  permits  a  purchaser  to  substitute 
cash  for  Deposit  Securities,  the  purchaser  may  be 
assessed  an  additional  fee  to  offset  the  brokerage 
and  other  transaction  costs  associated  with  using 
cash  to  purchase  the  requisite  Deposit  Securities. 

»  Shares  will  be  registered  in  book-entry  form 
only.  DTC  or  its  nominee  will  be  the  registered 
owner  of  all  outstanding  Shares.  DTC  or  its 
participants  vrill  maintain  records  reflecting  the 
beneficial  owners  of  Shares. 


price  at  which  the  Shares  trade  will  be 
disciplined  by  arbitrage  opportunities 
created  by  the  ability  to  continually 
purchase  or  redeem  Creation  Units  at 
their  NAV,  which  should  ensure  that 
the  Shares  will  not  trade  at  a  material 
discount  or  premium  in  relation  to  their 
NAV. 

8.  Shares  will  not  be  individually 
redeemable.  Shares  will  only  be 
redeemable  in  Creation  Units  through  a 
Fund.  To  redeem,  an  investor  will  have 
to  accumulate  enough  Shares  to 
constitute  a  Creation  Unit.  An  investor 
redeeming  a  Creation  Unit  generally 
will  receive  (a)  the  Portfolio  Securities  '^' 
designated  to  be  delivered  for  Creation 
Unit  redemptions  on  the  date  the 
request  for  redemption  is  made 
("Redemption  Securities"),  which  may 
not  be  identical  to  the  Deposit  Securities 
applicable  to  the  purchase  of  Creation 
Units,  and  (b)  a  "Cash  Redemption 
Payment,"  consisting  of  an  amount 
calculated  in  the  same  manner  as  the 
Cash  Component,  although  the  actual 
amount  of  the  Cash  Redemption 
Payment  may  differ  from  the  Cash 
Component  if  the  Redemption 
Securities  are  not  identical  to  the 
Deposit  Securities  on  a  given  day.  An 
investor  may  receive  the  cash  equivalent 
of  a  Redemption  Security  upon  its  . 
request  if,  for  example,  the  investor 
were  constrained  from  effecting 
transactions  in  the  Redemption  Security 
by  regulation  or  policy. 

9.  A  redeeming  investor  will  pay  a 
Transaction  Fee  to  offset  transaction 
costs,  whether  the  redemption  proceeds 
are  in  kind  or  cash.  When  an  investor 
redeems  for  cash  rather  than  in  kind,  the 
investor  may  pay  a  high*  Transaction 
Fee.  Such  Transaction  Fee  will  be 
calculated  in  the  same  manner  as  a 
Transaction  Fee  payable  in  connection 
with  the  purchase  of  a  Creation  Unit. 

10.  Applicants  state  that  neither  the  . 
Trust  nor  any  Fimd  will  be  marketed  or 
otherwise  held  out  as  a  "mutual  fund." 
Rather,  applicants  state  that  each  Fund 
will  be  marketed  as  an  "exchange- 
traded  fund."  No  Fund  marketing 
materials,  (other  than  as  required  in  the 
prospectus)  will  refer  to  a  Fund  as  an 
"open-end"  or  "mutual  fund,"  except  to 
contrast  a  Fund  with  a  conventional 
open-end  management  investment 
company.  In  all  marketing  materials 
where  the  method  of  obtaining,  buying, 
or  selling  Shares  is  described, 
applicants  will  include  a  statement  to 
the  effect  that  Shares  are  not  redeemable 
through  a  Fimd  except  in  Creation 
Units.  The  same  type  of  disclosure  will 
be  provided  in  each  Fund's  prospectus, 
SAI,  advertising  materials,  and  all 
reports  to  shareholders.  The  Funds  will 
provide  copies  of  their  aimual  and  semir 
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annual  shareholder  reports  to  DTC 
participants  for  distribution  to 
beneficial  holders  of  Shares. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  sections  2(a)(32), 
5(a)(1).  22(d).  and  24(d)  of  the  Act  and 
rule  22c-l  under  the  Act;  and  under 
sections  6(c)  and  1 7(b)  of  the  Act 
granting  an  exemption  from  sections 
17(a)(1)  and  (a)(2)  of  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction,  or  any 
class  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act.  if  and  to  the  extent  that  such 
exemption  is  necessary' or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Sections  5(a)(1)  and  2(a)(32)  of  the  Act 

3.  Section  5(a)(1)  of  the  Act  defines  an 
"open-end  company"  as  a  management 
investment  company  that  is  offering  for 
sale  or  has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 
Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent.  Because  Shares 
will  not  be  individually  redeemable, 
applicants  request  an  order  that  would 
permit  the  Trust  to  register  as  an  open- 
end  management  investment  company 
and  issue  Shares  that  are  redeemable  in 
Creation  Units  only.  Applicants  state 
that  investors  may  purchase  Shares  in 
Creation  Units  from  each  Fund  and 
redeem  Creation  Units.  Applicants 
further  state  that  because  the  market 
price  of  Shares  will  be  disciplined  by 
arbitrage  opportunities,  investors  should 
be  able  to  sell  Shares  in  the  secondary 
market  at  prices  that  do  not  vary 
substantially  from  their  NAV. 

Section  22(d)  of  the  Act  and  Rule  22c- 
1  Under  the  Act 

4.  Section  22(d)  of  the  Act.  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security,  which  is 
currently  being  offered  to  the  public  by 
or  through  a  principal  underwriter, 
except  at  a  current  public  offering  price 
described  in  the  prospectus.  Rule  22c- 
1  under  the  Act  generally  requires  that 
a  dealer  selling,  redeeming,  or 
repurchasing  a  redeemable  security  do 
so  only  at  a  price  based  on  its  NAV. 
Applicants  state  that  secondary  market 


trading  in  Shares  will  take  place  at 
negotiated  prices,  not  at  a  current 
offering  price  described  in  the 
prospectus,  and  not  at  a  price  based  on 
NAV.  Thus,  purchases  and  sales  of 
Shares  in  the  secondary  market  will  not 
comply  with  section  22(d)  of  the  Act 
and  rule  22c-l  under  the  Act. 
Applicants  request  an  exemption  under 
section  6(c)  from  these  provisions. 

5.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-l  under  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  proposed  method  of 
pricing  Shares.  Applicants  maintain  that 
while  there  is  little  legislative  history 
regarding  section  22(d).  its  provisions, 
as  well  as  those  of  rule  22c-l.  appear  to 
have  been  designed  to  (a)  prevent 
dilution  caused  by  certain  riskless- 
trading  schemes  by  principal 
underwriters  and  contract  dealers,  (b) 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers 
resulting  from  sales  at  different  prices, 
and  (c)  assure  an  orderly  distribution  of 
investment  company  shares  by 
eliminating  price  competition  from 
dealers  offering  shares  at  less  than  the 
published  sales  price  and  repurchasing 
shares  at  more  than  the  published 
redemption  price. 

6.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  Shares  to  trade  in  the 
secondary  market  at,  negotiated  prices. 
Applicants  state  that  (a)  secondary 
market  trading  in  Shares  does  not 
involve  the  Funds  as  parties  and  cannot 
result  in  dilution  of  an  investment  in 
Shares,  and  (b)  to  the  extent  different 
prices  exist  during  a  given  trading  day, 
or  from  day  to  day,  such  variances  occur 
as  a  result  of  third-party  market  forces, 
such  as  supply  and  demand.  Therefore, 
applicants  assert  that  secondary  market 
transactions  in  Shares  will  not  lead  to 
discrimination  or  preferential  treatment 
among  purchasers.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because  arbitrage 
activity  will  ensure  that  the  difference 
between  the  market  price  of  Shares  and 
their  NAV  remains  narrow. 

Section  24(d)  of  the  Act 

7.  Section  24(d)  of  the  Act  provides, 
in  relevant  part,  that  the  prospectus 
delivery  exemption  provided  to  dealer 
transactions  by  section  4(3)  of  the 
Securities  Act  does  not  apply  to  any 
transaction  in  a  redeemable  security 
issued  by  an  open-end  investment 
company.  Applicants  request  an 
exemption  from  section  24(d)  to  permit 
dealers  selling  Shares  to  rely  on  the 


prospectus  delivery  exemption  provided 
by  section  4(3)  of  the  Securities  Act.? 

8.  Applicants  state  that  Shares  will  be 
listed  on  a  Stock  Exchange  and  will  be 
traded  in  a  manner  similar  to  other 
equity  securities,  including  the  shares  of 
closed-end  investment  companies. 
Applicants  note  that  dealers  selling 
shares  of  closed-end  investment 
companies  in  the  secondary  market 
generally  are  not  required  to  deliver  a 
prospectus  to  the  purchaser.  Applicants 
contend  that  Shares,  as  a  listed  security, 
merit  a  reduction  in  the  compliance 
costs  and  regulatory  burdens  resulting 
from  the  imposition  of  prospectus 
delivery  obligations  in  the  secondary 
market.  Because  Shares  will  be 
wcchange-listed,  prospective  investors 
will  have  access  to  several  types  of 
market  information  about  Shares. 
Applicants  state  that  information 
regarding  market  price  and  volume  will 
be  continually  available  on  a  real-time 
basis  throughout  the  day  on  brokers' 
computer  screens  and  other  electronic 
services.  The  previous  day's  closing 
price  and  volume  information  for  Shares 
also  will  be  published  daily  in  the 
financial  section  of  newspapers.  The 
website  maintained  for  the  Trust  will 
include,  for  each  Fund,  the  prior 
business  day's  NAV,  the  mid-point  of 
the  bid-ask  spread  at  the  time  of 
calculation  of  NAV  ("Bid-Ask  Price") 
and  calculation  of  the  premium  or 
discount  of  the  Bid- Ask  Price  at  the  time 
of  calculation  of  the  NAV  against  such 
NAV,  and  data  in  chart  format 
displaying  the  frequency  distribution  of 
discounts  and  premiums  of  the  Bid/ Ask 
Price  against  the  NAV,  within 


'  Applicants  do  not  seek  relief  from  the 
prospectus  delivery  requirement  for  non-secondary 
market  transactions,  including  purchases  of 
Creation  Units  or  those  involving  an  underw/iter. 
Applicants  state  that  persons  purchasing  Creation 
Units  will  be  cautioned  in  a  Fund's  prospectus  that 
some  activities  on  their  part  may,  depending  on  the 
circumstances,  result  in  their  being  deemed 
statutory  underwriters  and  subject  them  to  the 
prospectus  delivery  and  liability  provisions  of  the 
.Securities  Act.  For  example,  a  broker-dealer  firm 
and/or  its  client  may  be  deemed  a  statutory 
underwriter  if  it  takes  Creation  Units  after  placing 
an  order  with  the  Adviser,  breaks  them  down  into 
the  constituent  Shares,  and  sells  Shares  directly  to 
its  customers,  or  if  it  chooses  to  couple  the 
purchase  of  a  supply  of  new  Shares  with  an  active 
selling  effort  involving  solicitation  of  secondary 
market  demand  for  Shares.  A  Fund's  prospectus 
will  state  that  whether  a  person  is  an  underwriter 
depends  upon  all  the  facts  and  circumstances 
pertaining  to  that  person's  activities.  A  Fund's 
prospectus  also  will  state  that  dealers  who  are  not 
"underwriters"  but  are  participating  in  a 
distribution  (as  contrasted  to  ordinary  secondary 
market  trading  transactions),  and  thus  dealing  with 
Shares  that  are  part  bf  an  "unsold  allotment"  within 
the  meaning  of  section  4(3)(C)  of  the  Securities  Act. 
woul;)  be  unable  to  take  advantage  of  the 
prospectus  delivery  exemption  provided  by  section 
4(3)  of  the  Securities  Act. 


appropriate  ranges,  for  each  of  the  foiu 
previous  calendar  quarters.^ 

9.  Investors  also  will  receive  a 
product  description  ("Product 

•  Description")  describing  a  Fund  and  its 
Shares.  Applicants  state  that,  while  not 
intended  as  a  substitute  for  a 
Prospectus,  the  Product  Description  will 
contain  information  about  Shares  that  is 
tailored  to  meet  the  needs  of  investors 
purchasing  Shares  in  the  secondary 
market. 

Sections  1 7(a)(1)  and  (2)  of  the  Act 

10.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  from 
selling  any  security  to  or  purchasing  any 
security  from  the  company.  Section 
2(a)(3j  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directly 
or  indirectly  owning,  pontroUing,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person  and  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Section  2(a)(9)  of  the  Act 
provides  that  a  control  relationship  will 
be  presumed  where  one  person  owns 
more  than  25%  of  another  person's 
voting  securities.  Applicants  state  that 
because  the  definition  of  "affiliated 
person"  includes  any  person  owning 
5%  or  more  of  an  issuer's  outstanding 
voting  securities,  every  purchaser  of  a 
Creation  Unit  will  be  affiliated  with  the 
Fund  so  long  as  fewer  than  twenty 
Creation  Units  are  in  existence,  and  any 
purchaser  that  owns  more  than  25% 
more  of  a  Fund's  outstanding  Shares 
will  be  affiliated  with  a  Fund. 
Applicants  request  an  exemption  from 
section  17(a)  under  sections  6(c)  and 
17(b),  to  permit  persons  that  are 
affiliated  persons  of  the  Funds  solely  by 
virtue  of  a  5%  or  more  or  more  than 
25%  ownership  interest  (or  affiliated 
persons  of  such  affiliated  persons  that 
are  not  otherwise  affiliated  with  the 
Funds)  to  purchase  and  redeem  Creation 
Units  through  "in-kind"  transactibns. 

11.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  of  the  Act 
if  evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 


•The  Bid/ Ask  Price  per  Share  of  a  Fund  is 
determined  using  the  highest  bid  and  the  lowest 
offer  on  the  Stock  Exchange  at  the  time  of 
calculation  of  such  Fund's  NAV. 


company  and  the  general  provisions  of 
the  Act.  Applicants  contend  that  no 
useful  purpose  would  be  served  by 
prohibiting  the  affiliated  persons  of  a 
Fund  described  above  from  purchasing 
or  redeeming  Creation  Units  through 
"in-kind"  transactions.  The  deposit 
procedure  for  in-kind  purchases  and  the 
redemption  procedure  for  in-kind 
redemptions  will  be  the  same  for  all 
purchases  and  redemptions.  Deposit 
Securities  and  Redemption  Securities 
will  be  valued  under  the  same  objective 
standards  applied  to  valuing  Portifolio 
Securities.  "Therefore,  applicants  state 
that  in-kind  purchases  and  redemptions 
will  afford  no  opportunity  for  the 
affiliated  persons,  and  the  affiliated 
persons  of  the  affiliated  persons, 
described  above,  of  a  Fund  to  effect  a 
transaction  detrimental  to  the  other 
holders  of  Shares.  Applicants  also 
believe  that  in-kind  purchases  and 
redemptions  will  not  result  in  abusive 
self-dealing  or  overreaching  by  these 
persons  of  the  Index  Fund. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  a 
Futiu«  Fund  by  means  of  filing  a  post- 
effective  amendment  to  the  Trust's 
registration  statement  or  by  any  other 
means,  unless  (a)  applicants  have 
requested  and  received  with  respect  to 
such  Future  Fimd,  either  exemptive 
relief  from  the  Commission  or  a  no- 
action  letter  from  the  Division  of 
Investment  Management  of  the 
Commission;  or  (b)  the  Future  Fund  will 
be  listed  on  a  Stock  Exchange  without 
the  need  for  a  filing  pursuant  to  rule 
19b-4  under  the  Exchange  Act. 

2.  Each  Fund's  prospectus  and 
Product  Description  will  clearly 
disclose  that,  for  purposes  of  the  Act, 
Shares  are  issued  by  the  Fund  and  that 
the  acquisition  of  Shares  by  investment 
companies  is  subject  to  the  restrictions 
of  section  12(d)(1)  of  the  Act. 

3.  As  long  as  the  Trust  operates  in 
relieince  on  the  requested  order,  the 
Shares  will  be  listed  on  a  Stock 
Exchange. 

4.  Neither  the  Trust  nor  any  Fund  will 
be  advertised  or  marketed  as  an  open- 
end  fund  or  a  mutual  fund.  Each  Fund's 
prospectus  will  prominently  disclose 
that  the  Shares  are  not  individually 
redeemable  shares  and  will  disclose  that 
the  owners  of  the  Shares  may  acquire 
those  Shares  from  the  Fimd  and  tender 
those  Shares  for  redemption  to  the  Fund 
in  Creation  Units  only.  Any  advertising 
material  that  describes  the  purchase  or 
sale  of  Creation  Units  or  refers  to 
redeemability  will  prominently  disclose 


that  the  Shares  are  not  individually 
redeemable  and  that  owners  of  the 
Shares  may  acquire  those  Shares  from 
the  Fund  and  tender  those  Shares  for 
redemption  to  the  Ftmd  in  Creation 
Units  only. 

5.  The  website  for  the  Trust,  which  is 
and  will  be  publicly  accessible  at  no 
charge,  will  contain  the  following 
information,  on  a  pe^Share  basis,  for 
each  Fund:  (a)  The  prior  business  day's 
NAV  and  the  Bid/ Ask  Price,  and  a 
calculation  of  the  premium  or  discount 
of  the  Bid/ Ask  Price  at  the  time  of 
calculation  of  NAV  against  such  NAV; 
and  (b)  data  in  chart  format  displaying 
the  frequency  distribution  of  discounts 
and  premiums  of  the  daily  Bid/ Ask 
Price  agsiinst  the  NAV,  within 
appropriate  ranges,  for  each  of  the  four 
previous  calendar  quarters.  In  addition, 
the  Product  Description  for  each  Fund 
will  state  that  the  website  for  the  Fimd 
has  information  about  the  premiums 
and  discounts  at  which  the  Fimd's 
Shares  have  traded. 

6.  The  prospectus  and  annual  report 
for  each  Fund  will  also  include:  (a)  The 
information  listed  in  condition  5(b),  (i) 
in  the  case  of  the  prospectus,  for  the 
most  recently  completed  year  (and  the 
most  recendy  completed  quarter  or 
quarters,  as  applicable)  and  (ii)  in  the 
case  of  the  annual  report,  for  the 
immediately  preceding  five  years,  as 
applicable;  and  (b)  the  following  data, 
calculated  on  a  per  Share  basis  for  one, 
five  and  ten  year  periods  (or  life  of  the 
Funds),  (i)  the  ctimidative  total  return 
and  the  average  annual  total  return 
based  on  NAV  and  Bid/Ask  Price,  and- 
(ii)  the  cumulative  total  return  of  the 
relevant  Underlying  Index. 

7.  Before  a  Fund  may  rely  on  the  . 
order,  the  Commission  will  have 
approved,  pursuant  to  rule  19b— 4  under 
the  Exchange  Act,  a  Stock  Exchange  rule 
requiring  Stock  Exchange  members  and 
member  organizations  effecting 
transactions  in  Shares  to  deliver  a 
Product  Description  to  purchasers  of 
Shares. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc.  03-5665  Filed  3-10-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47444;  File  No.  SR-NASD- 
2003-25] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Proposed 
Temporary  Fee  Reductions  and 
Extension  on  Pilot  Basis  of  NASD  Rule 
701 0(k)  Relating  to  Fees  for  the  Trade 
Reporting  and  Compliance  Engine 
(TRACE) 

March  4.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
27,  2003.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  NASD.  NASD 


has  designated  the  proposed  rule  change 
as  "establishing  or  changing  a  due,  fee, 
or  other  charge"  under  section  ■ 
19(b)(3)(A)(ii)  of  the  Act  ^  and  rule  19b- 
4(f)(2)  thereunder,*  which  renders  the  - 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  NASD 
rule  7010{k)  relating  to  fees  for  the 
Trade  Reporting  and  Compliance  Engine 
("TRACE")  prior  to  the  expiration  of  the 
pilot  program  for  fees  on  February  28, 
2003.  NASD  is  proposing  to  extend  the 
pilot  program  for  TRACE  fees  to  June 
30,  2003,  to  provide  a  temporary 
reduction  of  certain  fees  for  a  one 
calendar  month  period  during  the  pilot 
period,  and  to  clarify  certain  language 
relating  to  the  Bond  Trade 
Dissemination  Service  ("BTDS")  fees.  In 
addition,  NASD  is  proposing  to  clean  up 


the  rule  text  by  deleting  references  to 
certain  services,  and  their 
corresponding  fees,  that  were  previously 
eliminated.  As  a  result  of  the  proposed 
rule  change,  the  current  fee  structure, 
subject  to  the  temporary  reductions 
being  implemented,  would  remain  in 
effect  to  June  30,  2003.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  italicized;  proposed 
deletions  are  in  brackets. 


7010.  System  Services 

(k)  Trade  Reporting  and  Compliance 
Engine  (TRACE)  , 

(Rule  701 0(k)  shall  expire  on 
[February  28]  June  30,  2003,  unless 
amended,  extended,  or  permanently 
adopted  by  NASD  piu-suant  to  SEC 
approval  at  or  before  such  date). 

The  following  charges  shall  be  paid 
by  participants  for  the  use  of  the  Trade 
Reporting  and  Compliance  Engine 
("TRACE"): 


System  fees 


From  07/01/02  to  12/31/02:  Web  Browser  Ac- 
cess: $85/month  for  1  user  ID;  $75/month  for 
2-9  user  IDs;  $70/month  for  2-10+  user  IDs, 
except 

If  less  than  25  trades  per  month,  in  October, 
Novemt)er,  or  December  2002— $25/rTKXith 
'    per  user  ID. 

From  01/01/03  to  [02/28/03]  06/30/OS.  Level  I 
Trade  Report  Only  Web  Browser  Access — 
$25/month  per  user  ID;  Level  II  Full  Service 
Web  Browser  Access— $85/month  per  user 
ID,  except 

For  a  period  of  one  calendar  month  to  be  an- 
nounced: Level  II  Full  Service  Web  Browser 
Access — $25/month  per  user  ID. 

CTCI— $25/month/line 


Third  Party— $25/month. 


[From  07/01/02  to  12/31/02:  RON 
Administrative — $1 00/month/line] 

[As  of  01/01/03:  PDN  service  and  cor- 
responding fee  eliminated]. 


Transaction  reporting  fees 


From  07/01/02  to  12/31/02:  Trades  up  to  and 
including  $200,000  par  value— $0.50/trade; 
Trades  between  $201,000  and  $999,999 
par  value — $00025  times  the  number  of 
bonds  traded/trade;  Trades  of  $1,000,000 
par  value  or  more— $2.50/trade. 

From  01/01/03  to  [02/28/03]  06/30/03.  Trades 
up  to  and  including  $200,000  par  value — 
$0.475/trade;  Trades  between  $201,000 
and  $999,999  par  value— SO  002375  times 
the  numt)er  of  bonds  traded/trade;  Trades 
of  $1,000,000  f>ar  value  or  more— $2,375/ 
trade. 

From  07/01/02  to  12/31/02:  Cancel/Correct— 

$3/trade,  except 
For  October  2002— $1 .50/lrade; 
For  November  2002— $2.25/trade 
From  01/01/03  to  [02/28/03]  06/30/03.  Cancel/ 

Correct — $1 .50/trade. 
From  07/01/02  to   12/31/02:   "As  of  Trade 

Late— $3/trade,  except 
For  October  2002— $1  SOArade; 
For  November  2002— $2.25/trade. 
From  01/01/03  to  [02/28/03]  06/30/03.  "As  of 

Trade  Late —  $3/trade. 
Browse  &  Query— $0.05  after  first  page. 


Mar1(et  data  fees 


BTDS  Professional  Display — $60/month  per 
temiinal,  except 

For  a  period  of  one  calendar  month  to  be  an- 
nounced: Waiver  of  fee  ($0). 


BTDS    Intemal    Usage    Auttiorization— $500/ 
month  per  [organization]  application/service. 


BTDS  Extemal  Usage  Authorization— $1 ,000/ 
month  per  [organization]  applicatiory/senhce. 


BTDS    Non-Professional    Display— $1 /month 
per  terminal. 


[From  07/01/02  to  12/31/02:  Daily  List  Fax— 
$1S/nrKXith  per  \ax  number/addressee]. 

[As  of  01/01/03:  Daily  List  Fax  service  and 
corresponding  fee  eliminated]. 


(1)  System  Related  Fees.  There  are 
three  methods  by  which  a  member  may 
report  corporate  bond  transactions  that 
are  reportable  to  NASD  pursuant  to  the 
RiUe  6200  Series.  A  member  may  choose 
among  the  following  methods  to  report 
data  to  NASD:  (a)  a  TRACE  web  browser 
[(either  over  the  Internet  or  a  secure 
private  data  network  ("PDN")];  (b)  a 
Computer-to-Computer  Interface 
("CTCI")  (either  one  dedicated  solely  to 
TRACE  or  a  multi-purpose  line);  or  (c) 
a  third-party  reporting  intermediary. 
Fees  will  be  charged  based  on  the 
reporting  methodology  selected  by  the 
member. 

(A)  Web  Browser  Access 

(i)  For  the  period  commencing  July  1, 
2002,  and  ending  December  31,  2002, 
the  charge  to  be  paid  by  a  member  that 
elects  to  report  TRACE  data  to  NASD 
via  a  TRACE  web  browser  shall  be  as 
follows:  for  the  first  user  ID  registered, 
a  charge  of  $85  per  month;  for  the  next 
two  through  nine  user  IDs  registered,  a 
charge  of  $75  per  month,  per  such 
additional  user  ID;  and  for  ten  or  more 
user  IDs  registered,  a  charge  of  $70  per 
month,  per  user  ID  from  two  to  ten  or 
more.  If  a  member  reports  less  than  25 
trades  per  month  to  the  TRACE  system 
in  October,  November,  or  December 
2002,  the  charge  to  be  paid  by  a  member 
for  the  TRACE  web  browser  shall  be 
$25,  per  such  month,  per  user  ID. 

(ii)  For  the  period  commencing 
January  1,  2003,  and  ending  [February 
28]  June  30,  2003,  the  charge  to  be  paid 
by  a  member  that  elects  to  report 
TRACE  data  to  NASD  via  a  TRACE  web 
browser  shall  be  as  follows:  $25  per 
month,  per  user  ID  for  Level  I  Web 
Trade  Report  Only  Browser  Access  and 
$85  per  month,  per  user  ID  for  Level  II 
Full  Service  Web  Browser  Access. 
Notwithstanding  the  above  sentence, 
following  the  effective  date  of  increased 
bond  data  dissemination  as  approved 
by  the  SEC  on  January  31.  2003^,  NASD 
shall  announce  a  period  of  one  calendar 
month  during  which  the  charge  for  Level 
II  Full  Service  Web  Browser  Access  shall 
be  $25  per  month,  per  user  ID. 

(iii)  A  member  that  elects  to  report 
TRACE  data  to  NASD  via  a  web  browser 
over  a  secure  PDN  rather  than  over  the 
Internet  shall  pay  an  additional 
administrative  charge  of  $100  per 


'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 


1 15  U.S.C.  78s(b)(3)(A)(ii). 
♦  17  CFR  240.19b-«(f)(2). 


5  On  January  31,  2003,  the  SEC  approved 
amendments  to  NASD  rule  6250  of  the  TRACE  rules 
that  will  allow  NASD  to  begin  disseminating 
transaction  information  on  more  than  4.000 
qualifying  Investment  Grade  corporate  debt 
securities.  See  Securities  Exchange  Act  Release  No. 
47302  (January  31,  2003),  68  FR  6233  (February  6, 
2003)  (File  No.  SR-NASD-2002-174). 


month,  per  line.«  As  of  January  1,  2003, 
PDN  service  and  the  corresponding  fee 
shall  be  eliminated.) 

(B)  Computer-to-Computer  Interface 
Access 

No  change. 

(C)  Third  Party  Access — Indirect 
Reporting 

No  change. 
(2)  Transaction  Reporting  Fees 

For  each  transaction  in  corporate 
bonds  that  is  reportable  to  NASD 
pursuant  to  the  Rule  6200  Series,  the 
following  charges  shall  be  assessed 
against  the  member  responsible  for 
reporting  the  transaction: 

(A)  Trade  Reporting  Fee 

(i)  For  the  period  commencing  July  1 , 
2002,  and  ending  December  31,  2002,  a 
member  shall  be  charged  a  Trade 
Reporting  Fee  based  upon  a  sliding 
scale  ranging  from  $0.50  to  $2.50  per 
transaction  based  on  the  size  of  the 
reported  transaction.  Trades  up  to  and 
including  $200,000  par  value  will  be 
charged  a  $0.50  fee  per  trade;  trades 
between  $201,000  par  value  and 
$999,999  par  value  will  be  charged  a  fee 
of  $0.0025  multiplied  by  the  nimiber  of 
bonds  traded  per  trade;  and  trades  of 
$1,000,000  par  value  or  more  will  be 
charged  a  fee  of  $2.50  per  trade. 

(iij  For  the  period  commencing 
January  1,  2003,  and  ending  [February 
28]  June  30,  2003,  a  member  shall  be 
charged  a  Trade  Reporting  Fee  based 
upon  a  sliding  scale  ranging  from  $0,475 
to  $2,375  per  transaction  based  on  the 
size  of  the  reported  transaction.  Trades 
up  to  and  including  $200,000  par  value 
will  be  charged  a  $0,475  fee  per  trade; 
trades  between  $201,000  par  value  and 
$999,999  par  value  wall  be  charged  a  fee 
of  $0.002375  multiplied  by  the  number 
of  bonds  traded  per  trade;  and  trades  of 
$1,000,000  par  value  or  more  will  be 
charged  a  fee  of  $2,375  per  trade. 

(B)  Cancel  or  Correct  Trade  Fee 

For  the  period  commencing  July  1, 
2002,  and  ending  December  31,  2002,  a 
member  shall  be  charged  a  Cancel  or 
Correct  Trade  Fee  of  $3.00  per  canceled 
or  corrected  transaction.  To  provide 
firms  with  time  to  adjust  to  the  new 
reporting  system,  the  Cancel  or  Correct 
Trade  Fee  will  not  be  charged  imtil  the 
later  of  October  1,  2002,  or  90  days  after 
the  effective  date  of  TRACE.  For  the 
month  of  October  2002,  the  Cancel  or 
Correct  Trade  Fee  shall  be  $1.50  per 
canceled  or  corrected  transaction.  For 


the  month  of  November  2002,  the 
Cancel  or  Correct  Trade  Fee  shall  be 
$2.25  per  canceled  or  corrected 
transaction.  For  the  period  commencing 
January  1,  2003,  and  ending  [February 
28]  June  30,  2003,  a  member  shall  be 
charged  a  Cancel  or  Correct  Trade  Fee 
of  $1.50  per  canceled  or  corrected 
transaction. 

(C)  "As  of  Trade  Late  Fee 

For  the  period  commencing  July  1, 
2002,  and  ending  December  31,  2002,  a 
member  shall  be  charged  an  "As  of ' 
Trade  Late  Fee  of  $3.00  per  transaction 
for  those  transactions  that  are  not  timely 
reported  "As  of  as  required  by  these 
rules.  To  provide  firms  with  time  to 
adjust  to  the  new  reporting  system,  the 
"As  of  Trade  Late  Fee  will  not  be 
charged  imtil  the  later  of  October  1. 
2002,  or  90  days  after  the  effective  date 
of  TRACE.  For  the  month  of  October 
2002,  the  "As  of  Trade  Late  Fee  shall 
be  $1.50  per  such  transaction.  For  the 
month  of  November  2002,  the  "As  of 
Trade  Late  Fee  shall  be  $2.25  per  such 
transaction.  For  the  period  commencing 
January  1,  2003,  and  ending  [February 
28]  June  30,  2003,  a  member  shall  be 
charged  an  "As  of  Trade  Late  Fee  of  . 
$3.00  per  canceled  or  corrected 
transaction. 

(D)  Browse  and  Query  Fee 

Members  may  review  their  own 
previously  reported  transaction  data 
through  a  Browse  and  Query  function. 
A  member  shall  be  charged  $0.05  for 
each  returned  page  of  the  query  beyond 
the  first  page. 

(3)  Market  Data  Fees 

Professionals  arid  non-professionals 
may  subscribe  to  receive  real-time 
TRACE  data  disseminated  by  NASD  in 
one  or  more  of  the  following  ways  for 
the  charges  specified.  Members,  vendors 
and  other  redistributors  shall  be 
required  to  execute  appropriate 
agreements  with  NASD. 

(A)  Professional  Fees 

Professionals  may  subscribe  for  the 
following: 

(i)  Bond  Trade  Dissemination  Service 
("BTDS")  Professional  Display  Fee  of 
$60  per  month,  per  terminal  charge  for 
each  interrogation  or  display  device 
receiving  reaJ-time  TRACE  transaction 
data.  Notwithstanding  the  above 
sentence,  following  the  effective  date  of 
increased  bond  data  dissemination  as 
approved  by  the  SEC  on  January  31. 
2003^,  NASD  shall  announce  a  period  of 


*  Charges  that  may  be  imposed  by  third  parties, 
such  as  network  providers,  are  not  included  in 
these  fees. 


'On  January  31,  2003,  the  SEC  approved 
amendments  to  NASD  rule  6250  of  the  TRACE  rules 
that  will  allow  NASD  to  begin  disseminating 
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one  calendar  month  during  which 
NASD  shall  waive  the  $60  per  terminal, 
per  month  charge. 

(ii)  BTDS  Internal  Usage 
Authorization  Fee  of  $500  per  month, 
per  [organization]  application/service 
charge  for  internal  dissemination  of 
real-time  TRACE  transaction  data  used 
in  one  or  more  of  the  following  ways: 
internal  operational  and  processing 
systems,  internal  monitoring  and 
surveillance  systems,  internal  price 
validation,  internal  portfolio  valuation 
services,  internal  analytical  programs 
leading  to  purchase/sale  or  other  trading 
decisions,  and  other  related  activities." 

(iii)  BTDS  External  Usage 
Authorization  Fee  of  $1,000  per  month, 
per  [organization]  application/service 
charge  for  dissemination  of  real-time 
TRACE  transaction  data  used  in  one  or 
more  of  the  following  ways:  repackaging 
of  market  data  for  delivery  and 
dissemination  outside  the  organization, 
such  as  indices  or  other  derivative 
products." 

(B)  Non-Professional  Fees 
No  change. 

(C)  Non-Professional  Defined  . 
No  change. 

(4)  Daily  List  Fax  Service 

Each  subscriber  for  NASD's  Daily  List 
Fax  Service  shall  be  charged  $15  per 
month,  per  fax  number/addressee.  As  of 
January  1,  2003,  Daily  List  Fax  service 
and  the  corresponding  fee  shall  be 
eliminated.] 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  r9ceived  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  sections  A,  B, 


transaction  information  on  more  than  4.000 
qualifying  Investment'Crade  corporate  debt 
securities.  See  Securities  Exchange  Act  Release  No. 
47302  Oanuarv  31,  2003).  68  FK  6233  (February  6. 
2003)  (File  No.  SR-NASIJ-2002-174). 

"Under  this  service,  real-time  TRACE  transaction 
data  may  not  be  used  in  any  interrogation  display 
devices,  any  systems  that  permit  end  users  to 
determine  individual  tran.saction  pricing  in  real- 
time, or  disseminated  to  any  external  source. 

''Under  this  service,  real-time  TRACE  transaction 
data  may  not  be  used  in  any  interrogation  display 
devices  or  any  systems  that  permit  end  users  to 
determine  individual  transaction  pricing  in  real- 
time. 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  July  1,  2002,  the  Trade  Reporting 
and  Compliance  Engine  (TRACE) 
became  effective.  On  June  28,  2002,  the 
Commission  approved  proposed  NASD 
fees  relating  to  the  operation  of  the 
TRACE  system  (rule  7010(k))  on  a  pilot 
basis  for  a  six-month  period  expiring  on 
December  28,  2002.'"  As  part  of  that 
rule  filing  (Amendment  No.  3  to  SR- 
NASD-2002-63).  NASD  committed  to 
review  and  reassess  the  proposed 
TRACE  fees  as  soon  as  practicable  and 
within  six  months  after  the  effective 
date  of  TRACE,  based  on  such  factors  as 
actual  volume,  usage,  costs,  and 
revenues. 

On  November  15,  2002,  NASD 
submitted  a  proposed  rule  change  to  the 
SEC  to  reduce  certain  TRACE  fees  for 
the  fourth  quarter  of  2002  (i.e.,  the  Web 
Browser  Access  Fee,  the  Cancel  or 
Correct  Fee,  and  the  "As  of  Trade  Late 
Fee).  These  fees  were  reduced  effective 
as  of  October  1,2002." 

On  December  12,  2002,  NASD 
submitted  a  proposed  rule  change  to  the 
SEC  to  extend  the  pilot  program  for 
TRACE  fees  to  February  28,  2003,  and 
to  modify  the  pilot  effective  January  1 , 
2003.'^  As  of  January  1,  2003,  NASD 
divided  the  Web  Browser  Access  Fee 
into  two  service  levels  "  Level  I  with  no 
access  to  real-time  TRACE  data,  and 
Level  II  with  access  to  real-time  TRACE 
data.  A  participant  who  registers  for 
Level  I  Trade  Report  Only  Web  Browser 
Access  will  be  able  to  report  TRACE 
data  to  NASD  over  the  Internet.  Level  1 
Trade  Report  Only  Web  Browser  Access 
will  allow  a  participant  to  report  TRACE 
data  to  NASD,  but  will  not  allow  a 
participant  to  receive  reeil-time  TRACE 
transaction  data.  The  fee  for  Level  I 
Trade  Report  Only  Web  Browser  Access 
is  $25  per  month,  per  user  ID.  A 


'"The  Commission  approved  rule  7010(k) 
relating  to  TfiACE  fees  on  |une  28.  2002.  on  a  six- 
month  pilot  basis.  See  Securities  Exchange  Act 
Release  No.  46145  (June  28.  2002).  67  FR  44911 
duly  5.  2002)  (File  No.  SR-NASD-2002-63). 

'  <  On  November  22.  2002.  the  Commission  issued 
a  notice  of  the  filing  and  immediate  effectiveness 
of  this  proposed  rule  change.  See  Securities 
Exchange  Act  Release  No.  46893  (November  22, 
2002).  67  FR  72008  (December  3.  2002)  (SR-NASD- 
2002-167). 

'^On  DAember  19,  2002,  the  Commission  issued 
a  notice  of  the  filing  and  immediate  effectiveness 
of  this  proposed  rule  change.  See  Securities 
Exchange  Act  Release  No.  47056  (December  19. 
2002).  67  FR  79205  (December  27.  2002)  (File  No. 
SR-NASD-2d02-176). 


participant  who  registers  for  Level  II 
Full  Service  Web  Browser  Access  will 
be  able  to  report  TRACE  data  to  NASD 
over  the  Internet  and  to  use  a  query 
feature  to  receive  real-time  TRACE 
transaction  data.  The  fee  for  Level  II 
Full  Service  Web  Browser  Access  is  $85 
per  month,  per  user  ID.  A  participant 
may  register  for  a  combination  of  Level 
I  and  Level  II  service  based  on  their 
usage  and  needs. 

As  of  January  1,  2003,  NASD  also 
reduced  trade  reporting  fees  by  5%  for 
2003  and  reduced  the  Cancel  or  Correct 
Fee  from  $3.00  to  $1.50  effective 
January  1,  2003.  The  "As  of  Trade  Late 
Fee  will  remain  at  $3.00  per  trade. 

To  provide  additional  transparency  in 
the  debt  market,  NASD  submitted  a  rule 
filing  with  the  Commission  to  increase 
the  categories  of  TRACE  eligible- 
securities  for  which  transaction  data 
should  be  required  to  be  disseminated 
by  NASD  ("Phase  11").  On  December  6, 
2002,  NASD  submitted  a  rule  filing  to 
amend,  among  other  things,  NASD  rule 
6250  to  provide  for  the  dissemination  of 
transaction  information  on  additional 
Investment  Grade  TRACE-eligible 
securities  under  the  NASD  rule  6200 
Series  (also  known  as  the  "TRACE 
Rules ').  On  January  31,  2003,  the  SEC 
approved  these  amendments  to  NASD 
rule  6250  of  the  TRACE  rules.  >3 
Approximately  520  bonds  have  been 
subject  to  dissemination  since  TRACE 
began  on  July  1,  2002. "»  NASD  believes 
Phase  II  will  substantially  increase  the 
amount  of  information  available  to  the 
public  and  market  participants  about 
debt  markets.  NASD  believes  that  under 
Phase  II,  over  4,000  TRACE  eligible- 
securities  will  be  subject  to 
dissemination  under  NASD  rule  6250. 

Temporary  Fee  Holiday  of  BTDS 
Professional  Display  Fee 

To  improve  transparency  and  provide 
subscribers  a  "trial  month"  to  explore 
the  services  provided  by  the  Bond  Trade 
Dissemination  Service  ("BTDS") 
terminals,  NASD  is  proposing  to 
provide  a  temporary  fee  holiday  from 
the  BTDS  Professional  Display  Fee  te 
subscribers  for  a  period  of  one  calendar 
month  to  be  announced  following  the 
start  of  Phase  II  TRACE  data 
dissemination.  During  this  one-month 
period,  NASD  shall  not  charge 


"  See  Securities  Exchange  Act  Release  No.  47302 
(lanuary  31.  2003).  68  FR  6233  (February  6.  2003) 
(File  No.  SR-NASD-2002-174). 

'*  Minor  fluctuations  in  the  number  of  bonds 
disseminated  occur  because  newly  issued  bonds  are 
added  if  they  meet  the  dissemination  criteria,  and 
outstanding  bonds  on  which  information  is 
disseminated  may  no  longer  be  disseminated,  if,  at 
some  point,  they  fail  to  meet  the  dissemination 
criteria,  or  mature,  or  are  retired. 
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subscribers  the  current  $60  per  month, 
per  terminal  charge. 

Temporary  Reduction  of  Level  II  Full 
Service  Web  Browser  Access  Fee 

To  further  improve  transparency  and 
provide  subscribers  a  "trial  month"  to 
explore  the  additional  services  provided 
by  Level  II  Full  Service  Web  Browser 
Access,  NASD  is  proposing  a  temporary 
fee  reduction  on  the  current  Level  II 
Full  Service  Web  Browser  Access  Fee. 
The  current  fee  is  $85  per  month,  per 
user  ID.  NASD  is  proposing  to 
temporarily  reduce  the  Level  n  Full 
Service  Web  Browser  Access  Fee  to 
subscribers  for  a  period  of  one  calendar 
month  to  be  announced  following  the 
start  of  Phase  U  TRACE  data 
dissemination.  During  this  one-month 
period,  NASD  will  reduce  the  charge  for 
Level  II  Full  Service  Web  Browser 
Access  to  $25  per  month,  per  terminal. 

aarified  Language  of  BTDS  Fees 

NASD  is  proposing  to  revise  certain 
language  in  the  BTDS  Internal  Usage 
AuUiorization  Fee  and  the  BTDS 
External  Authorization  Fee.  Currently, 
the  language  in  rule  7010(k){3)(A){ii) 
and  (iii)  provides  that  the  charge  for 
each  service  is  determined  "per  month, 
per  organization."  However,  NASD  staff 
has  received  questions  on  the 
application  of  these  fees  from  the 
industry  and  there  has  been  some 
confusion  as  to  the  meaning  of  the 
language.  To  alleviate  this  confusion 
and  to  provide  clarity  in  the  application 
of  the  charges  for  these  services,  NASD 
is  proposing  to  replace  the  language 
"per  month,  per  organization"  as  used 
in  both  the  BTDS  Internal  Authorization 
Fee  and  the  BTDS  External 
Authorization  Fee  with  the  language 
"per  month,  per  application/service." 
NASD  hopes  this  change  will  clarify 
that  the  charges  apply  to  each 
application/ service  by  a  subscriber  of 
TRACE  data,  including  among  other 
things,  use  of  market  data  (i)  to 
disseminate  bond  tables  to  press 
associations  or  other  publishers,  or  for 
the  purpose  of  furnishing  market  data 
via  magnetic  tape;  (ii)  in  operations 
control  programs  designed  for 
monitoring  and  surveillance  purposes, 
order/report  price  validation,  order 
status  verification  and  related  activities, 
portfolio  valuation,  system 
development,  creation  of  a  delayed  last 
sale  prices  system,  etc.,  (iii)  in  analysis 
programs;  or  (iv)  in  proprietary 
execution  systems. 

Extension  and/or  Renewal  of  Pilot 
Program  for  TRACE  Fees 

NASD  is  proposing  to  extend  and/or 
renew  the  pilot  program  for  TRACE  fees 


that  is  scheduled  to  expire  on  February 
28,  2003,  to  expire  on  Jime  30,  2003. 
Further,  NASD  expects  to  submit  a  rule 
filing  to  the  SEC  prior  to  the  June  30, 
2003,  expiration  date  seeking  approval 
of  a  permanent  fee  structure  for  TRACE. 
NASD  believes  that  the  proposed  fee 
structure  for  TRACE  is  reasonable, 
however,  NASD  is  committed  to  an 
ongoing  review  and  reassessment  of 
TRACE  fees  during  2003.  Based  on  data 
collected  during  2003,  NASD  may 
recommend  additional  changes  to  the 
TRACE  fee  structure  to  ensure  that  the 
TRACE  fees  are  reasonable. 

NASD  will  continue  to  review  and 
reassess  the  impact  of  the  overall 
TRACE  fee  structure  over  time  to  ensure 
that  the  fees  are  reasonable  and 
■equitable  for  participants  in  the  TRACE 
system. 

2.  Statutory  Basis 

.  NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(5)  of  the  Act.^^  which 
requires,  among  other  things,  that 
NASD's  rules  provide  for  the  equitable  . 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  NASD  operates 
or  controls.  NASD  is  proposing  to 
extend  the  pilot  program  for  TRACE  fees 
to  June  30,  2003,  to  provide  certain 
temporary  fee  reductions  for  a  one- 
month  period  following  implementation 
of  Phase  II  TRACE  data  dissemination, 
and  to  clarify  certain  language  relating 
to  the  BTDS  Internal  Authorization  Fee 
and  the  BTDS  External  Authorization 
Fee.  hi  addition,  NASD  is  proposing  to 
clean  up  the  Rule  text  by  deleting 
references  to  certain  services,  and  their 
corresponding  fees,  that  were  previously 
eliminated.  As  a  result  of  the  proposed 
rule  change,  the  current  fee  structure, 
subject  to  the  temporary  fee  reductions, 
would  remain  in  effect  to  June  30,  2003. 
NASD  beheves  that  such  proposed  rule 
change  will  more  equitably  allocate  fees 
to  NASD  members  during  the  early 
stages  of  implementing  TRACE. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended.  . 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

m 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  is  effective 
upon  filing  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  '^  and  rule 
19b-4(f)(2)  thereunder,^'  because  the 
proposal  is  "establishing  or  changing  a 
due,  fee,  or  other  charge."  The  rule 
change  has  become  effective  upon  filing 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  and  rule  19b-4(f)(2)  thereunder,  and 
will  be  operational  immediately  as  of 
the  dates  described  in  the  proposed  rule 
change.  NASD  will  announce  the  one 
calendar  month  period  during  which 
the  described  fee  reductions  will  take 
place  in  a  notice  to  members. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  sununarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspjection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-25  and  should  be 
submitted  by  April  1,  2003. 


'5  15U.S.C.  78o3(bK5). 


'6 15  U.S.C.  78s(b)(3)(A)(ii). 
>'17CFR240.19b-4(0(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-5773  Filed  3-10-03;  8:45  am) 

BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  STATE 

IPublic  Notice  4295] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Quiet 
Beauty:  Fifty  Centuries  of  Japanese 
Folic  Ceramics  From  the  IMontgomery 
Collection" 

department:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.:  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999. 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Quiet  Beauty:  Fifty  Centuries  of 
Japanese  Folk  Ceramics  from  the 
Montgomery  Collection,"  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cultural 
signihcance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  Bard  Graduate  Center  for 
Studies  in  the  Decorative  Arts,  Design 
and  Culture,  New  York,  New  York, 
March  27-June  15,  2003;  Frederik 
Meijer  Gardens,  Grand  Rapids, 
Michigan,  August  23-)anuary  4,  2004; 
Honolulu  Academy  of  Arts,  Honolulu, 
Hawaii,  January  31,  2004-April  11, 
2004:  Tyler  Museum  of  Art,  Tyler, 
Texas,  May  8,  2004  July  18,  2004; 
Society  of  the  Four  Arts,  Palm  Beach, 
Florida,  March  4,  2005-April  10,  2005; 
and  at  possible  additional  venues  yet  to 
be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Orde  F. 
Kittrie,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/401-4779).  The  address 


'» 17  CFR  200.30-3(81(12). 


is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  February  27.  2003. 
Patricia  S.  Harrison. 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
|FR  Doc.  03-5761  Filed  3-10-03;  8:45  am] 

BHJJNQ  COOE471(M)*-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4298] 

Bureau  of  ftonproiiferation;  Foreign 
Assistance  Act:  Determinations 

agency:  Department  of  State. 
ACTION:  Determination  under  the 
Foreign  Assistance  Act. 

P\irsuant  to  section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  hereby  is  given  that  the 
Deputy  Secretary  of  State  has  made  a 
determination  piu-suant  to  section  620H 
of  the  Foreign  Assistance  Act  of  1961, 
as  amended  and  section  543  of  the 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations, 
Division  E,  of  the  Consolidated 
Appropriations  Resolution,  2003  (H.J. 
Res.  2,  Pub.  L.  108-7),  and  similar 
provisions  in  previous  annual  Foreign 
Operations,  Export  Financing  and 
Related  Programs  Appropriations  Acts, 
and  Executive  Order  12163,  as 
amended,  and  has  concluded  that 
publication  of  the  determination  would 
be  harmful  to  the  national  security  of 
the  United  States. 

Dated:  March  5.  2003. 

lohn  S.  Wolf, 

Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 

[FR  Doc.  03-5764  Filed  3-10-03;  8:45  am] 

BIUJN9  CODE  4710-Z7-P 

DEPARTIMENT  OF  STATE 
[Public  Notice  4297] 

Bureau  of  Nonproliferation;  Imposition 
of  Nonproliferation  Measures  Against 
Foreign  Persons,  Including  a  Ban  on 
U.S.  Government  Procurement 

AGENCY:  Bureau  of  Nonproliferation, 
Department  of  State. 
action:  Notice. 

SUMMARY:  The  United  States 
Government  has  determined  that  two 
foreign  persons  have  engaged  in 
proliferation  activities  that  require  the 
imposition  of  measures  pursuant  to  the 
Iran-Iraq  Arms  Nonproliferation  Act  of 
.1992. 


EFFECTIVE  DATE:  February  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Vann  H.  Van  Diepen, 
Director,  Office  of  Chemical,  Biological, 
and  Missile  Nonproliferation,  Bureau  of 
Nonproliferation,  Department  of  State 
(202-647-1142).  On  U.S.  Government 
procurement  ban  issues:  Gladys  Gines, 
Office  of  the  Procurement  Executive, 
Department  of  State  (703-516-1691). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  1604  of  the  Iran- Iraq  Arms 
Nonproliferation  Act  of  1992  (Pub.  L. 
102—484),  the  President's  Memorandum 
Delegation  of  Authority  dated 
September  27,  1994  (59  FR  50685),  and 
State  Department  Delegation  of 
Authority  No.  145  of  February  4,  1980, 
as  amended,  the  Under  Secretary  of 
State  for  Arms  Control  and  International 
Security  Affairs  has  determined  that  the 
following  foreign  persons  have  engaged 
in  proliferation  activities  that  require 
the  imposition  of  measiu'es  as  described 
in  section  1604(b)  of  the  Iran-Iraq  Arms 
Nonproliferation  Act  of  1992  (Pub.  L. 
102-484): 

Protech  Consultants  Private,  Ltd. 
(India)  and  its  successor  entities, 
parents,  or  subsidiaries;  and 

Mohammed  Al-Khatib  (Jordanian 
national). 

Accordingly,  until  further  notice  and 
pursuant  to  the  provisions  of  section 
1604(b)  of  the  Iran-Iraq  Arms 
Nonproliferation  Act  of  1992  (Pub.  L. 
102—484),  the  following  measures  are 
imposed  on  these  foreign  persons: 

1 .  For  a  period  of  two  years,  the 
United  States  Government  shall  not 
procure,  or  enter  into  any  contract  for 
the  procurement  of,  any  goods  or 
services  from  the  sanctioned  persons; 
and 

2.  For  a  period  of  two  years,  the 
United  States  Government  shall.not 
issue  any  license  for  any  export  by  or  to 
the  sanctioned  persons. 

These  measures  shall  be  implemented 
by  the  responsible  departments  and 
agencies  of  the  United  States 
Government  and  will  remain  in  place 
for  two  yeeirs,  except  to  the  extent 
subsequently  determined  otherwise. 

Dated:  March  4.  2003. 

John  S.  Wolf, 

Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 

[FR  Doc.  03-5763  Filed  3-10-03;  8:45  am) 
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OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSR):  Notice  Regarding  the  2001  and 
2002  Annual  Reviews 

agency:  Office  of  the  United  States 

Trade  Representative. 

action:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR) 
received  petitions  in  2001  and  2002  to 
modify  the  list  of  products  that  are 
eligible  for  duty-free  treatment  under 
the  GSP  program,  and  to  modify  the 
GSP  status  of  certain  GSP  beneficiary 
developing  countries  because  of  country 
practices.  This  notice  announces  the 
combined  product  petitions  from  both 
2001  and  2002  that  are  accepted  for 
review  in  the  2002  GSP  Annual  Review, 
and  sets  forth  the  schedule  for  comment 
and  public  hearing  on  these  petitions, 
for  requesting  participation  in  the 
hearing,  and  for  submitting  pre-hearing 
and  post-hearing  briefs.  The  list  of 
country  practice  petitions  accepted  for 
review  will  be  announced  in  the 
Federal  Register  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  GSP  Subcommittee  of  the 
Trade  Policy  Staff  Committee,  Office  of 
the  United  States  Trade  Representative, 
1724  F  Street,  NW.,  Room  F-220, 
Washington,  DC  20508.  The  telephone 
number  is  (202)  395-6971  and  the 
facsimile  number  is  (202)  395-9481. 
SUPPLEMENTARY  INFORMATION:  The  GSP 
provides  for  the  duty-free  importation  of 
designated  articles  when  imported  from 
designated  beneficiary  developing 
countries.  The  GSP  is  authorized  by  title 
V  of  the  Trade  Act  of  1974  (19  U.S.C. 
2461,  et  seq.),  as  amended  (the  "1974 
Act"),  and  is  implemented  in 
accordance  with  Executive  Order  11888 
of  November  24, 1975,  as  modified  by 
subsequent  Executive  Orders  and 
Presidential  Proclamations. 

In  a  Federal  Register  notice  dated 
April  13,  2001,  USTR  initiated  the  2001 
GSP  Annual  Review  and  annoimced  a 
deadline  of  June  13,  2001,  for  the  filing 
of  petitions  (66  FR  19278).  In  a  Federal 
Register  notice  dated  November  1,  2002, 
USTR  initiated  the  2002  GSP  Annual 
Review  and  announced  a  deadline  of 
December  2,  2002,  for  the  filing  of 
petitions  (67  FR  66699).  The  product 
petitions  received  requested  changes  in 
the  eligibility  of  products  by  adding  or 
removing  products,  or  by  waiving  the 
"competitive  need  limitations"  (CNLs) 
for  a  country  for  eligible  articles. 
Authorization  for  granting  CNL  waivers 
is  set  forth  in  section  503(d)  of  the  1974 
Act  (19  U.S.C.  2463(d)). 


The  GSP  program  expired  on  October 
1,  2001,  and  was  not  reauthorized  until 
August  6,  2002.  Consequently,  the 
armoimcement  of  which  petitions  were 
to  be  accepted  for  the  2001  Aimual  GSP 
Review  was  not  made,  except  for  the 
announcement  in  the  August  28,  2002 
Federal  Register  of  those  petitions 
accepted  for  the  Special  Three  Country 
Review  for  Argentina,  the  Philippines 
and  Turkey.  The  outstanding  2001 
petitions  have  been  merged  into  the 
2002  GSP  Annual  Review. 

The  interagency  GSP  Subconunittee  of 
the  Trade  Policy  Staff  Committee 
(TPSC)  has  reviewed  the  product 
petitions,  and  the  TPSC  has  decided  to 
initiate  a  full  review  of  47  of  them. 
Annex  II  to  this  notice  sets  forth  the 
case  ntunber.  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
subheading  number,  brief  description  of 
the  product  (see  the  HTS  for  an 
authoritative  description  available  on 
the  U.S.  International  Trade 
Commission  (USITC)  Web  site  http:// 
www. Xisitc. gov /taff airs. htm),  the  chdnge 
requested,  and  the  petitioner  for  each 
petition  included  in  this  review. 
Acceptance  of  a  petition  for  review  does 
not  indicate  any  opinion  with  respect  to 
disposition  on  the  merits  of  the  petition. 
Acceptance  indicates  only  that  the 
listed  petitions  have  been  found  eligible 
for  review  by  the  TPSC  and  that  such 
review  wjjl  take  place. 

Modifications  to  the  list  of  articles 
eligible  for  duty-free  treatment  under 
the  GSP  resulting  from  the  2002  Annual 
Review  will  be  aimounced  on  or  about 
June  30,  2003,  in  the  Federal  Register, 
and  any  changes  will  take  effect  on  the 
effective  date  to  be  announced. 

Opportunities  for  Public  Comment  and 
Inspection  of  Comments 

The  GSP  Subcommittee  of  the  TPSC 
invites  comments  in  support  of  or  in 
opposition  to  any  petition  which  is 
included  in  this  Aimual  Review. 
Submissions  should  comply  with  15 
CFR  part  2007,  including  sections 
2007.0  and  2007.1,  except  as  modified 
below.  All  submissions  should  identify 
the  subject  article(s)  in  terms  of  the  case 
number  and  HTS  subheading  number  as 
shown  in  Annex  II.  The  GSP  regulations 
(15  CFR  part  2007)  provide  the  schedule 
of  dates  for  conducting  an  annual 
review  unless  otherwise  specified  In  a 
Federal  Register  notice.  The  revised 
schedule  for  public  comment  and 
hearings  is  contained  in  Annex  I. 

Requirements  for  Submissions 

In  order  to  faciUtate  prompt 
processing  of  submissions,  USTR 
strongly  urges  and  prefers  electronic  e- 
mail  submissions  in  response  to  this 


notice.  Hand  delivered  submissions  will 
not  be  accepted.  These  submissions 
should  be  single  copy  transmissions  in 
English  with  the  total  submission  not  to 
exceed  50  single-spaced  pages.  E-mail 
submissions  should  use  the  following 
subject  Une:  "2002  GSP  Annual  , 
Review"  followed  by  the  Case  Number 
and  HTS  subheading  number  found  in 
the  Annex  II  (for  example,  2002-47 
9405.50.40)  and,  as  appropriate 
"Written  Comments",  "Notice  of  Intent 
to  Testify",  "Pre-hearing  brief,  "Post- 
hearing  brief  or  "Comments  on  USITC 
Advice".  (For  example,  an  e-mail 
subject  line  might  read  "2002—47 
9405.50.40  Written  Comments") 
Documents,  in  English,  must  be 
submitted  as  either  WordPerfect  (.WPD), 
MSWord  (.DOC)  ,  or  text  (.TXT)  files. 
Documents  should  not  be  submitted  as 
electronic  image  files  or  contain 
imbedded  images  (for  example,  ".JPG". 
"PDF",  ".BMP",  or  ".GIF")  as  these  type 
files  are  genet|dly  excessively  large.  E- 
mail  submissions  containing  such  files 
may  not  be  accepted.  Supporting 
documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel  suitable  for  printing  only 
on  8V2  X  11  inch  paper.  To  the  extent 
possible,  any  data  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

If  the  submission  contains  business 
confidential  information,  a  non- 
confidential version  of  the  submission 
must  also  be  submitted  that  indicates 
where  confidential  information  was 
redacted  by  inserting  asterisks  where 
material  was  deleted.  In  addition,  the 
confidential  submission  must  be  clearly 
marked  "Business  Confidential"  at  the 
top  and  bottom  of  each  and  every  page 
of  the  document.  The  public  version 
which  does  not  contain  business 
confidential  information  must  also  be 
clearly  marked  at  the  top  and  bottom  of 
each  and  every  page  (either  "Public 
Version"  or  "Non-Confidential"). 

For  any  docimient  containing 
business  confidential  information 
submitted  as  an  electronic  attached  file 
to  an  e-mail  transmission,  the  file  name 
of  the  business  confidentied  version 
should  begin  with  the  characters  "BC-", 
and  the  file  name  of  the  public  version 
should  begin  with  the  cheiracters  "P-". 
The  "P-"  or  "BC-"  should  be  followed 
by  the  name  of  the  party  (government, 
company,  union,  association,  etc.) 
which  is  making  the  submission.  E-mail 
submissions  should  not  include 
separate  cover  letters  or  messages  in  the 
message  area  of  the  e-mail;  information 
that  might  appear  in  any  cover  letter 
should  be  included  directly  in  the 
attached  file  containing  the  submission 
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itself.  The  e-mail  address  for  these 
submissions  is  FR0052@USTR.GOV. 
Documents  not  subjnitted  in  accordance 
with  these  instructions  might  not  be 
considered  in  this  review. 

Information  submitted  will  be  subject 
to  public  inspection  shortly  after  the 
relevant  due  dates  by  appointment  with 
the  staff  of  the  USTR  public  reading 
room,  except  for  information  submitted 
that  is  granted  "business  confidential" 
status  pursuant  to  15  CFR  2003.6  and 
other  qualifying  information  submitted 
in  confidence  pursuant  to  15  CFR 
2007.7.  Public  versions  of  all  documents 
relating  to  this  review  will  be  available 
for  review  after  the  relevant  due  date  by 
appointment  in  the. USTR  public 
reading  room,  1724  F  Street  NW.. 
Washington,  DC.  Appointments  may  be 
made  from  9:30  a.m.  to  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday,  by 
calling  (202)  395-6186. 

Notice  of  Public  Hearings 

Hearings  will  be  held  by  the  GSP 
Subcommittee  of  the  TPSC  on  April  10 
and  11,  2003,  beginning  at  10  a.m.  at  the 
U.S.  International  Trade  Commission, 
Main  Hearing  Room,  500  E  Street,  SW., 


Washington,  DC  20436.  The  hearings 
will  t>e  open  to  the  public  and  a 
transcript  of  the  hearings  v\rill  be  made 
available  for  public  inspection  or  can  be 
purchased  from  the  reporting  company. 
No  electronic  media  coverage  will  be 
allowed. 

All  interested  parties  wishing  to  make 
an  oral  presentation  at  the  hearings 
must  submit  the  name,  address, 
telephone  number,  and  facsimile 
number  and  email  address,  if  available, 
of  the  witness(es)  representing  their 
organization  to  the  Chairman  of  the  GSP 
Subcommittee  by  5  p.m.,  March  24, 
2003.  Requests  to  present  oral  testimony 
in  connection  with  the  public  hearings 
must  be  accompanied  by  a  written  brief 
or  statement,  in  English,  and  also  must 
be  received  by  5  p.m.,  March  24,  2003. 
Oral  testimony  before  the  GSP 
Subcommittee  will  be  limited  to  five- 
minute  presentations  that  summarize  or 
supplement  information  contained  in 
briefs  or  statements  submitted  for  the 
record.  Post-hearing  briefs  or  statements 
will  be  accepted  if  they  conform  with 
the  regulations  cited  above  and  are 
submitted,  in  English,  by  5  p.m.,  April 
28,  2003.  Parties  not  wishing  to  appear 


at  the  public  hearings  may  submit  post- 
hearing  written  briefs  or  statements,  in 
English,  by  5  p.m.,  April  28,  2003. 

In  accordance  with  sections 
503(a)(1)(A),  503(e)  and  131(a)  of  the 
1974  Act  and  authority  delegated  by  the 
President,  the  U.S.  Trade  Representative 
has  requested  that  the  USITC,  pursuant 
to  section  332(g)  of  the  Tariff  Act  of 
1930,  provide  its  advice  with  respect  to 
the  probable  economic  effect  on  United 
States  industries  producing  like  or 
directly  competitive  articles  and  on 
consumers  of  the  elimination  of  U.S. 
import  duties  for  all  beneficiary 
developing  countries,  and,  with  respect 
to  certain  articles,  the  effect  of  the 
elimination  of  United  States  import 
duties  for  least-developed  beneficiary 
developing  countries.  Comments  by 
interested  persons  on  the  USITC  Report 
prepared  as  part  of  the  product  review 
should  be  submitted  by  5  p.m.,  June  9, 
2003. 

Steven  Falken, 

Executive  Director  for  GSP,  Chairman,  GSP 
Subcommittee  of  the  Trade  Policy  Staff 
Committee. 

BILUNG  CODE  3M1-01-P 


Annex  I 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

OFFICE  OF  THE  UNITED  STATES  TRADE  REPRESENTATIVE 

WASHINGTON.  D.C.    20508 

GSP  -  2002  ANNUAL  REVIEWS 
PUBLIC  COMMENT  AND  HEARING  SCHEDULE 


March  24,  2003 


April  8.  2003 


April  1 0  and  1 1 .  2003 


April  28.  2003 

June  2.  2003 
June  30.  2003 

For  Further  Informatipn  Contact: 


'For  Public  Documents  Related  to 
Review: 


Due  Date  for  Requests  to  Appear  at  Public  Hearings 
and  Submission  of  Pre-hearing  Briefs. 

Due  Date  for  Providing  the  Name,  Address, 
Telephone,  Fax,  Email  Address  and  Organization  of 
Witnesses. 

U.S.  International  Trade  Commission  (USITC) 
scheduled  hearings  on  economic  effect  on  U.S. 
industries. 

TPSC  GSP  Subcommittee  Public  Hearings  to  Be  Held 
at  U.S.  International  Trade  Commission  (USITC)  Main 
Hearing  Room,  500  E  Street.  S.W.,  Washington.  D.C. 
20436. 

Due  Date  for  Submission  of  Post-hearing  and 
Rebuttal  Briefs. 

USITC  Scheduled  to  Publish  Report  to  the  President. 

Annual  Review  Decisions  Scheduled  to  Be 
Announced  on  or  about  this  Date. 

GSP  Information  Center 

Office  of  the  U.S.  Trade  Representative 

1724  F  Street.  N.W. 

Washington,  D.C.    20508 

T-202-395-6971;  F-202-395-9481 

this  USTR  Public  Reading  Room,  1724  F  Street  N.W., 

Washington,  D.C.   Appointments  May  Be  Made  from 
9:30  A.M.  to  Noon  and  1  P.M.  to  4  P.M.,  Monday 
Through  Friday  by  Calling  (202)  395-6186. 


Notification  of  Ahy  Changes  Will  Be  Given  in  the  Federal  Register. 


11610 


Federal  Register /Vol.  68,  No.  47 /Tuesday,  March  11,  2003 /Notices 


Annex  II 

Th«  Hannonixed  Tariff  Schedule  of  th«  Unit«d  States  (HTS)  subhaadings  liatad  below  have  baan 
accepted  as  product  petitions  for  the  2002  Generalised  System  of  Preferences  (OSP)  Annual  Review 
for  modification  of  the  GSP.   The  tariff  nomenclature  in  the  HTS  for  the  subheadings  listed  below 
are  definitive;  the  product  descriptions  in  this  list  are  for  informational  purposes  only  (except 
in  those  cases  where  only  part  of  a  subheading  is  the  subject  of  a  petition) .   The  descriptions 
below  are  not  intended  to  delimit  in  any  way  the  scope  of  the  subheiding.   The  HTS  may  be  viewed 
on  http; //www. usitc.aov/taf fairs. htm. 


Case 
No. 


HTS 
Subheading 


Brief  Description 


Petitioner 


Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalixed  System  of 
Preferences. 


2002-01  0406.20.51 

2002-02  0710.22.37 

2002-03  0710.22.40 

2002-04  0710.30.00 

2002-05  0710.80.97(pt) 

2002-06  0710.80.9730 

2002-07  0710.90.91 

w 

2002-08  0804.20.80 

2002-09  1508.10.00  1/ 

2002-10  1508.90.00 

2002-11  1604.13.20  2/ 

2002-12  1604.13.30  2/ 


Romano,  reggiano,  provolone,  provolettl. 
sbrinz  and  goya,  made  fro«  cow's  milk, 
grated  or  powdered,  subject  to  additional 
U.S.  note  21  to  chapter  4  of  the  HTS 

Beans  not  elsewhere  specified  or  included, 
uncooked  or  cooked  by  steaming  or  boiling 
in  water,  frozen,  not  reduced  in  size 

Beans,  uncooked  or  cooked  by  steaming  or 
boiling  in  water,  frosen,  reduced  in  size 

Spinach,  New  Zealand  spinach  and  orache 
spinach  (garden  spinach) ,  uncooked  or  cooked 
by  steaming  or  boiling  in  water,  frozen 

Broccoli,  uncooked  or  cooked  by  steaming  or 
boiling  in  water,  frozen,  reduced  in  size 

Cauliflower,  uncooked  or  cooked  by  steaming 
or  boiling  in  water,  frozen,  reduced  in  size, 

Mixtures  of  vegetables  not  elsewhere 
specified  or  included,  uncooked  or  cooked 
by  steaming  or  boiling  in  water,  frozen  , 

Pigs,  fresh  or  dried,  other  than  whole 

Crude  peanut  (ground-nut)  oil 


Peanut  (ground-nut)  oil,  other  than  crude, 
and  its  fractions,  whether  or  not  refined, 
but  not  chemically  modified 

Sardines,  not  smoked,  sardlnella,  brisling 
or  sprats,  neither  skinned  nor  boned,  in 
oil.  in  airtight  containers 

Sardines,  not  smoked,  sardinella,  brisling 
or  sprats,  skinned  or  boned,  in  oil,  in 
airtight  containers 


Lactosan  (Uruguay)  8. A., 
Uruguay 


United  Company  for  Food 
Industries- "Montana' , 
Egypt 

do. 


do. 


do. 


do. 


do. 


Government  of  Turkey 

Oovernmen  .  of  Argentina; 

Caaiera  Industrial  de 
Aceltes  Vegetales  de 
Cordoba,  Argentina 

do. 


Government  of  Morocco 


do. 


1/  The  petitioners  also  requests  a  waiver  of  the  coii«)etitive  need  limits  specified  in  section 
503(c) (2) (A)  of  the  1974  Act  for  Argentina  on  the  articles  provided  for  in  this  subheading. 

2/  The  petitioner  also  requests  a  waiver  of  the  cos«>etitlve  need  limits  specified  in  section 
503(c)(2)(A)  of  the  1974  Act  for  Morocco  on  the  articles  provided  for  in  this  subheading. 
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Annex  II    (con.) 
-2- 


Petitioner 


2002 


Piititions  to  add  products  to  the  list  of  eligible  articles  for 
Preferences .  (con.) 

-13   2001.90.20  1/     Capers,  prepared  or  preserved  by  vinegar  or 
~     acetic  acid,  other  than  in  iaaediate 
containers  holding  more  than  3.4  kg 


2002-14   2008.19.20 


Filberts,  otherwise  prepared  or  preserved, 
not  elsewhere  specified  or  included 


2002-15   2009.31.6020  2/  Lemon  juice,  of  a  Brix  value  not - 

exceeding  20,  concentrated,  frozen 


2002-16   2009.39.6020  2/   Lemon  juice,  of  a  Brix  value  exceeding  20, 

frozen 

2002-17   2903.69.70(pt)    p-Chlorobenzotrif luoride 

2002-18   2903.69.70(pt)    3,4-Dichlorobenzotrif luoride 
2002-19   2917.12.10       Adipic  acid 


2002-20   2921.43.15 


2002-21   2921.43.80(pt) 


2002-22   2922.42.10 


a,  a,  a-Trif lupro-2, 6-dinitro-N,W- 
dipropyl-p-toluidine  (Trifluralin) 


N-Ethyl-W- (2-methyl-2-propenyl) -2,6- 
dinitro-4 - ( trif luoromethyl ) benzonamine 


Monosodiuffl  glutamate 


the  Generalized  System  of 

Government  of  Morocco 
'  Government  of  Turkey 

Oovemment  of  Turkey 


Government  of  Argentina; 
Chamber  of  Citrus 

Processors  of  Argentina; 
C&H  Sales  Co,  La  Mirada, 

CA; 
'Citroil  Enterprises, 

Inc.,  Carlstadt,  NJ; 
Maritime  Exchange  for  the 

Delaware  Rivejr.and  Bay. 

Philadelphia,  PA; 
Pasco  Beverage  Company, 

Dade  City,  FL; 
Sales  USA,  Inc..  Salado, 

TX; 
Sourcelink  LLC.  Sarasota, 

FL 

do. 


Milenla  Agro  Ciencias 
S.A.,  Brazil 

do. 

Rhodia  Poliamida  Ltda.. 
Brazil 

Government  of  Argentina; 
Albaugh.  Inc..  St. 

Joseph,  MO; 
Atanor.  S.A..  Argentina; 
Milenia  Agro  Ciencias 

S.A..  Brazil 

Milenia  Agro  Ciencias 
S.A. ,  Brazil 

Ajinomota  USA, 

Eddyville,  10; 
Ajinoowto  Interamericana 

Ind.  E  Com.  Ltda., 

Brazil; 
AjinooKito  Biolatina  Ind  e 

Com.  Ltda.,  Brazil 


1/   The  Government  of  Morocco  also  requests  a  waiver  of  the  competitive  need  limits  specified  in 
-sLZl   ^^nr^U)  ofthe  1974  Act^r  Morocco  on  the  articles  provided  for  in  this  subheading. 

2/   The  petitioners  also  requests  a  waiver  of  the  competitive  ''••*/^'^-  ■P'^i^t^^i^^':!"'''" 
i03(c)  (2)  (A)  of  the  1974  Act  for  Argentina  on  the  articles  provided  for  in  this  subheading. 
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Annax  IZ  (con.) 
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Case 
No. 


HTS 
t  Subheading 


Brief  Description 


Petitioner 


A.    Petitions  to  add  products  to  the  list  of  eligible  erticlee  tor  the  Generalized  System  of 
Preferences,  (con.) 


2002-23   7202.93.00  1/ 


Ferroniobium 


2002-24   8108.20.0010  2/   Titanium  sponge 


2002-25   8528.12.3224 


2002-26   8528.12.3235 


2002-27   8528.12.3250 


2002-28   8528.21.70 


Non-high  definition  color  television 
reception  apparatus,  nonprojection  type, 
with  video  display  diagonal  over  35.56  cm 
but  nbt  over  37  cm,  not  incorporating  a 
video  recording  or  reproducing  apparatus 

Non-high  definition  color  television 
reception  apparatus,  nonprojection  type, 
with  vixleo  display  diagonal  over  45  cm 
but  not  over  50  cm,  not  incorporating  a 
video  recording  or  reproducing  apparatus 

Non-high  definition  color  television 
reception  apparatus,  nonprojection  type, 
with  video  display  diagonal  over  52  cm 
but  not  over  77  cm,  not  incorporating  a 
video  recording  or  reproducing  apparatus 

Color  video  monitors  with  a  flat  panel 
screen,  with  a  video  display  diagonal  over 
34.29  cm,  not  incorporating  video 
recording  or  reproducing  apparatus 


Cia  Brasileiro  de 

Metalurgia  e  Nineracal, 

Brazil; 
Reference  Metals  Con^any. 

Inc.,  Bridgeville,  PA 

Oovernnent  of  Kaza)chstan; 
Joint  Stock  Coovany 

Ust -Kamenogora)c 

Titanium  and  Magnesium 

Plant,  Kaza)ch8tan 

ITAUTBC  Phllco  S/A, 
Brazil 


do. 


do. 


do. 


Petition  to  add  a  product  to  the  list  of  eligible  articles  for  the  Generalized  System  of 
Preferences  only  for  countries  designated  as  a  least-developed  beneficiary  country  in 
general  note  4(b)(i)  of  the  HTS. 


2002-29   8211.91.20 


2002-30   8215.99.01 


Table  )cnives  with  fixed  blades,  with 
stainless  steel  handles  containing  nickel 
or  over  10%  by  weight  of  manganese,  valued 
under  25C  each,  not  over  25.9  cm  in 
overall  length 

Forks,  with  stainless  steel  handles 
containing  nickel  or  over  10%  by  weight  of 
manganese,  valued  under  25C  each,  not  over 
25.9  cm  in  overall  length 


Government  of  Bangladesh 


do. 


1/  The  petitioners  also  requests  a  waiver  of  the  competitive  need  limits  specified  in  section 
503(c)(2)(A)  of  the  1974  Act  for  Brazil  on  the  articles  provided  for  in  this  subheading. 

2/  The  petitioners  also  requests  a  waiver  of  the  conv«titive  need  limits  specified  in  section 
S03(c)(2)(A)  of  the  1974  Act  for  Kazakhstem  on, the  articles  provided  for  in  this  subheading. 
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Annex  II    (con.) 
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Case 
No. 


: 

HTS         : 
Subheading    : 


Brief  Description 


Petitioner 


Petition  to  «dd  »  product  to  the  list  of  eligible  articles  for  the  Generalized  Syste*  of 
Preferences  only  for  countries  desicmated  as  a  least-developed  beneficiary  country  in 
general  note  4(b) (i)  of  the  HTS.  (con.) 


2002-31   8215.99.10 


2002-32   8215.99.30 


Other  forks,  with  stainless  steel  handles, 
valued  under  25$  each 

Spoons,  with  stainless  steel  handles  and 
valued  under  25  cents  each 


Government  of  Bangladesh 


C     p^.-<^<»«-  ^o  r^iiove  duty-free  status  froi^  beneficiary  developing  country/countries  for  a 
*    product  on  the  list  of  eligible  articles  for  QeBerallzed  System  of  Preferences.  1/ 


2002-33   8108.90.60       Wrought  titanium,  not  elseirtiere  specified 
(Russia)        or  included 


Titanium  Metals 
Corporation,  Denver,  CO 


Petitions  for  waiver  of  competitive  need  limits  for  a  product  on  the  list  of  eligible 
products  for  the  Generalized  System  of  Preferences. 


2002-34   0813.10.00 
(Ttirkey) 

2002-35   2909.19.14 
(Brazil) 


Apricots,  dried 

Methyl  tertiay-butyl  ether  (MTBE) 


Government  of  Turkey 


Copesul - Coopanhia 

Petroquimica  Do  Sul,  <■ 

Brazil; 
C^esul  International 

Trading  Inc.,  Brazil; 
Petroleo  Brasileiro  S.V. , 

Brazil 


2002-36 


2002-37 


7113.19.29 
,( Turkey)  _ 


7202.50.00 
(Kazakhstan) 


2002-38   7418.19.10 
(India) 


2002-39   7418.19.50 
(India) 


2002-40   8413.30.10 
(Brazil) 


Gold  necklaces  and  neck  chains  (other 
than  of  rope  or  mixed  links) 


Perrosilicon  chromium 


Copper  table,  kitchen  or  other  household 
articles  and  parts  thereof,  coated  or 
plated  with  precious  metals 

Copper  (other  than  brass)  table,  kitchen 
or  other  household  articles  and  parts 
thereof,  not  coated  or  plated  with 
precious  metals 

Fuel -injection  pumps  for  con^ression- 
ignition  engines,  not  fitted  with  a 
measuring  device 


Istanbul  Maden  ve 
Metaller  Ihracatcilari 
Birligi,  Turkey 

Transnatslonalnaya 

Kompaniya 

CKazachrooe'), 

Kaza)chstan; 
Considar  Inc.,  New  York, 

wr 

Government  of  India 


do. 


Robert  Bosch  Ltda. 
of  Brazil.  Brazil 


1/  The  country  named  is  the  beneficiary  developing  country  specified  by  the  petitioner.   Ilhile 
as  well  as  the  GSP  status  of  the  entire  article. 
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Annex   IZ    (con.) 
-5- 


Caae 
No. 


HTS 
:   Subheading 


Petltlona  for  waiver  of  coapetltlve  need  llaite  for  «  product  on  the  liet  of  eligible 
products  for  the  Qeneralixed  Svetem  of  Preferences,  (con.) 


2002-41 


8414.51.00 (pt) 
(Thailand) 


Ceiling  fane  for  permanent  inatallation 


2002-42   8528.12.28 
(Thailand) 


2002-43   8544.30.00 
(Thailand) 


2002-44   8708.99.67 
(Brasil) 


2002-45   9405.50.20 
(India) 


2002-46   9405.50.30 
(India) 


2002-47   9405.50.40 
(India) 


Non-high  definition  color  television 
reception  apparatus,  non-projection  type, 
with  a  video  display  diagonal  exceeding 
35.56  cm,  incorporating  video  recording 
or  reproducing  apparatus 

Insulated  ignition  wiring  sets  and  other 
wiring  sets  of  a  Icind  used  in  vehicles, 
aircraft  or  ships 

Other  parts  of  power  trains  of  motor 
vehicles  of  headings  8701  to  ^705  except 
tractors  suitable  for  agricultural  use- 


Non-electrical  incandescent  leaps  designed 
to  be  operated  by  propane  or  other  gas,  or 
by  coB^ressed  air  and  Icerosene  or  gasoline 

Non-electrical  laa^s  and  lighting  fixtures, 
not  elsewhere  specified  or  included, 
of  bra^s 

Non-electrical  laaps  and  lighting  fixtures 
not  elsewhere  specified  or  included,  other 
than  of  brass 


Hunter  Fan  Company, 

Meophis,  TN; 
Compass  Bast  Industries 

(Thailand)  Public 

Company  Limited, 

Thailand 

JVC  Americas  Corporation, 
Nayne,  HJ 


Yazaki  North  America, 
Inc.,  Canton,  MI 


Sindicato  Nacional  da 
Industrie  de  Coo^enentes 
Para  Veiculos 
Automotores,  Brazil 

Oovemment  of  India 


do. 


do. 


[FR  Doc.  03-5648  Filed  3-10-03;  8:45  am} 
BiLUNO  CODE  3901-01-C 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  ttie  Week  Ending  February  28, 
2003 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  Hling  of 
the  application. 

Docket  Number:  OST-2003-14613. 

Date  Filed:  February  27.  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR-ME  0153  dated  28 
January  2003.  TC2  Europe-Israel 
Resolutions.  Minutes— PTC2  EUR-ME 
0154  dated  14  February  2003,  Tables— 
PTC2  EUR-ME  Fares  0069  dated  31 


January  2003.  Intended  effective  date:  1 
April  2003. 

Docket  Number  OST-2003-14617. 

Date  Filed:  February  28.  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  1016  dated  4 
March  2003. 

Mail  Vote  26»— Resolution  OlOq  rl- 
r2. 

TC2/TC12/TC23  Special  Passenger 
Amending  Resolution  from  Egypt, 

Intended  effective  date:  15  March 
2003. 

Dorothy  Y.  Beard. 

Chief,  Docket  Operations  &■  Media 
Management,  Federal  Register  Liaison. 
(FR  Doc.  03-5704  Filed  3-10-03;  8:45  am) 

BILUNO  CODE  4810-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
during  the  Week  Ending  February  28, 
2003 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  B  (formerly 
subpart  Q)  of  the  Department  of 
Transportation's  procedural  regulations 
{See  14  CFR  301.201  et.  seq.).  The  due 
date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope  are  set  forth  below  for  each 
application.  Following  the  answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 


or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2003-14579. 

Date  Filed:  February  24,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;Marchl7,  2003. 

Description:  Application  of  Republic 
Airline  Inc.  d/b/a  Republic  Airlines, 
pursuant  to  49  U.S.C.  section  41102, 
parts  201  and  204  and  subpart  B, 
requesting  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  engage  in  interstate  scheduled  air 
transportation  of  persons,  property,  and 
mail. 

Dorothy  Y.  Beard, 

Chief.  Docket  Operations  Sr  Media 
Management.  Federal  Register  Liaison. 
[FR  Doc.  03-5705  Filed  3-10-03;  8:45  am] 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Government/Industry  Aeronautical 
Charting  Forum  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  public  meeting. 


summary:  This  notice  announces  the  bi- 
annual meeting  of  the  Federal  Aviation 
Administration's  Govenunent/Industry 
Aeronautical  Charting  Forum  (ACF)  to 
discuss  informational  content  and 
design  of  aeronautical  charts  and  related 
products,  as  well  as  instrument  flight 
procedures  policy  and  development 
criteria. 

DATES:  The  ACF  is  separated  into  two 
distinct  groups.  The  Instrument 
Procedvires  Group  will  meet  April  28 
and  29,  2003  from  9  a.m.  to  4:30  p.m. 
The  Charting  Group  will  meet  April  30 
and  May  1  from  9  a.m.  to  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hampton  Inn  Frederick,  5311 
Buckeystown  Pike,  Frederick,  MD  zip 
21704. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  relating  to  the  Instrument 
Procedures  Group,  contact  Thomas  E. 
Schneider,  Flight  Procedures  Standards 
Branch,  AFS-420,  6500  South 
MacAthur  Blvd,  PO  Box  25082, 
Oklahoma  City,  OK  73125;  telephone 
(405)  954-5852;  fax:  (405) 954-2528. 
For  information  relating  to  the  Charting 
Group,  contact  Richard  V.  Powell,  FAA, 
Air  Traffic  Airspace  Management,  ATA- 
100.  800  Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-8790,  fax:  (202)  493-4266. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Govenmient/ 
Industry  Aeronautical  Charting  Forum 
to  be  held  from  April  28  to  May  1,  2003, 
from  9  a.m.  to  4:30  p.m.  at  \he  Hampton 
Inn  Frederick,  5311  Buckeystown  Pike, 
Frederick,  MD  zip  21704. 

The  Instrument  Procedures  Group 
agenda  will  include  briefings  and 
discussions  on  recommendations 
regarding  pilot  procedures  for 
instrument  flight,  as  well  as  criteria, 
design,  and  developmental  policy  for 
instrument  approach  and  departure 
procedures. 

The  Charting  Group  agenda  will 
include  briefings  and  discussions 
regarding  reconmiendations  regarding 
aeronautical  charting  specifications, 
flight  information  products,  as  well  as 
new  aeronautical  chartering  and  air 
traffic  control  initiatives. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available. 

The  public  must  make  arrangements 
by  April  7,  2003,  to  present  oral 
statements  at  the  meeting.  The  public 
may  present  written  statements  and/or 
new  agenda  items  to  the  committee  by 
'providing  a  copy  to  the  person  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT: 
section  by  April  7,  2003.  Public 
statements  will  only  be  considered  if 
time  permits.  ^^ 

Issued  in  Washington,  DC,  on  March  4, 
2003. 

Richard  V.  Powell, 

Co-Chair,  Government/Industry,  Aeronautical 
Charting  Forum. 
[FR  Doc.  03-5706  Filed  3-10-03;  8:45  am) 

BILUN&  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  In 
the  vicinity  of  the  City  and  Borough  of 
Juneau,  AK 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Alaska 
Department  of  Transportation  and 
Public  Facilities  (ADOT&PF). 

ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA,  in  cooperation 
with  ADOT&PF,  will  prepare  a 
supplemental  draft  envirorunental 
impact  statement  (SDEIS)  for  Juneau 
Access  Improvements,  a  project  to 
improve  surface  transportation  to  and 
from  Juneau  within  the  Lynn  Canal 
corridor. 


FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Haugh,  FHWA  Environment  &  Right  of 
Way  Program  Manager,  FHWA,  PO  Box 
21648,  Juneau,  Alaska  99802,  (907)  586-    , 
7430,  or  Reuben  Yost,  ADOT&PF  ^^^ 

Regional  Environmental  Coordinator, 
6860  Glacier  Highway,  Juneau,  Alaska 
99801,(907)465-4498. 
SUPPLEMENTARY  INFORMATION:  A  draft     - 

Environmental  Impact  Statement  (DEIS) 
for  this  project  was  released  on  June  23, 
1997.  A'final  EIS  has  not  been 
submitted  to  FHWA.  As  more  than  three 
years  have  passed  since  the  release  of 
the  DEIS,  ADOT&PF  prepared  a  written 
reevaluation  of  the  document  on 
January  3,  2003.  ADOT&PF  concluded, 
and  FHWA  concurred,  that  a  SDEIS  is 
needed  to  update  the  original  document. 

The  purpose  for  the  project  remains 
the  same:  improve  surface 
transportation  to  provide  travel 
flexibility,  capacity  to  meet  dem&nd, 
adn  greater  travel  opportunity  while 
reducing  travel  time,  state  costs  and 
user  costs.  All  alternatives  considered 
will  be  updated  and  reevaluated.  This 
includes  those  advanced  for  further 
study  (i.e.  No  Build,  East  Lynn  Canal 
Highway,  and  All  Marine  Options  A— 
D)  as  well  as  those  originally  rejected  as 
not  reasonable.  The  purpose  of  the 
SDEIS  is  "to  update  information 
presented  in  the  DEIS  (although 
released,  in  1997,  much  of  the  data  was 
from  1992-94)  and  to  conduct 
additional  studies  needed  to  address  • 
comments  on  the  DEIS  and/or  issues 
that  might  be  raised  at  new  public  and 
agency  meetings. 

Several  new  or  updated  studies  will 
be  incorporatd  into  the  SDEIS. 
ADOT&PF  will  revise  the  User  Benefit 
Analysis,  Trffic  Forecast  Analysis,  and 
Household  Survey  to  update  the 
Piupose  and  Need  chapter.  New  Cost 
Estimates,  a  Project  Mitigation  Report, 
and  an  Alternatives  Analysis  Report 
will  be  prepared  to  update  the  Project 
Alternatives  chapter.  The  Cultural 
Resources  Study;  the  Snow  Avalanche 
Report;  and  the  Land  Use/Coastal  Zone, 
Bald  Eagle,  Steller  Sea  Lion,  Wetlands, 
and  Wildlife  Technical  Reports  will  be 
revised.  ADOT&PF  will  use  these 
revisions  and  an  Essential  Fish  Habitat 
Assessment  to  update  the  Affected 
Environment  chapter.  The 
Socioeconomic  Effects  Study,  Visual 
Impact  Assessment,  Marine  Segments, 
and  Technical  Alignment  Reports  will 
be  revised,  and  a  Secondary /Cumulative 
Impacts  Analysis  prepared,  to  update 
the  Environmental  Consequences 
chapter. 

AJinouncements  describing  the 
supplemental  draft  EIS  (SDEIS)  process 
and  requesting  comments  will  be  sent  to 
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appropriate  federal,  state,  and  local 
agencies.  Public  notices  will  also  be 
published  in  local  newspapers. 
ADOT&PF  will  hold  public 
informational  meetings  in  Juneau. 
Haines,  and  Skagway  in  early  April.  A 
resource  agency  scoping  meeting  will  be 
held  in  Juneau  during  the  same  time 
period.  Project  staff  will  present  the 
proposed  project  schedule,  alternative 
update  information,  and  anticipated 
studies. 

Public  hearings  will  be  held  following 
publication  of  the  SDEIS.  Notice  of  the 
hearings  and  availability  of  the 
document  will  be  published  in  the 
"Federal  Register,"  "Juneau  Empire," 
"Chilkat  Valley  News."  "Skagway 
News"  and  the  "Anchorage  Daily 
News."  Comments  or  questions 
concerning  the  project  and  the  SDEIS 
should  be  directed  to  the  FHWA  or 
ADOT&PF  addresses  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  February  28,  2003. 
David  C.  Miller. 

Division  Administrator,  Juneau.  Alaska. 
(FR  Doc.  03-5765  Filed  3-10-03;  8:45  am] 
BILLING  COOE  491ft-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Secretarial  Extension  of  Authority; 
Marine  War  Risk  Insurance  Under  Title 
XII  of  ttw  Merchant  Marine  Act,  1936 

On  December  12.  2001.  President 
George  W.  Bush  approved  the  provision 
of  vessel  war  risk  insurance  by 
memorandum  for  the  Secretary  of  State 
and  the  Secretary  of  Transportation.  The 
approval  was  for  the  provision  by  the 
Secretary  of  Transportation  of  insurance 
or  reinsurance  of  vessels  (including 
cargoes  and  crew)  entering  the  Middle 
East  region  against  loss  or  damage  by 
war  risks  in  the  manner  and  to  the 
extent  approved  in  Title  XII  of  the  Act. 
46  U.S.C  App.1281.  et  seq. 

The  President  delegated  to  the 
Secretary  of  Transportation  the 
authority  vested  in  him  by  section  1202 
of  the  Act.  to  approve  the  provision  of 
insurance  or  reinsurance  after  the 
expiration  of  6  months  and  to  bring  this 
approval  to  the  attention  of  all  operators 
and  to  arrange  for  its  publication  in  the 
Federal  Register.  On  August  23.  2002 
the  Secretary  of  Transportation 
approved  the  extension  of  the  authority 


to  provide  such  insurance  for  another  6- 
month  period,  to  December  12,  2002. 

On  February  9,  2003  the  Secretary  of 
Transportation  approved  an  extension 
of  the  authority  to  provide  such 
insurance  for  an  additional  one-year 
period,  through  December  12.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Strassburg.  Chief.  Division  of  Marine 
Insurance.  Maritime  Administration. 
400  Seventh  St..  SW..  Washington.  DC 
20590.  Phone  Number  (202)  366-4156 

By  Order  of  the  Maritime  Administrator 

Dated:  March  5.  2003. 
|oel  C.  Richard. 
Secretary. 

(FR  Doc.  03-5655  Filed  3-10-03;  8:45  am] 
BiLUNO  cooe  4910-ai-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Voluntary  Intermodai  Sealift 
Agreement  (VISA)/Joint  Planning 
Advisory  Group  (JPAG) 

agency:  Maritime  Administration,  DOT. 

ACTION:  Synopsis  of  January  27-28.  2003 
meeting  with  VISA  participants. 

The  VISA  program  requires  that  a 
notice  of  the  time,  place,  and  nature  of 
each  JPAG  meeting  be  published  in  the 
Federal  Register.  The  full  text  of  the 
VISA  program,  including  these 
requirements,  is  published  in  68  FR 
8800-^808.  dated  February  25.  2003. 

On  January  27-28,  2003.  the  Maritime 
Administration  (MARAD)  and  the  U.S. 
Transportation  Command 
(USTRANSCOM)  co-hosted  a  classified 
JPAG  meeting  at  USTRANSCOM,  Scott 
Air  Force  Base,  Illinois,  regarding 
OPERATION  ENDURING  FREEDOM. 

Because  of  the  nature  of  some  of  the 
briefings,  only  attendees  with  security 
clearances  were  admitted  to  the 
classified  portions  of  the  meeting. 
Briefings  and  updates  were  provided  to 
participants  by  various  components  of 
the  Department  of  Defense  and  the 
Department  of  Transportation.  The 
briefings  and  updates  included: 
situational  awareness  on  expectations 
for  strategic  lift;  port  security  for 
CONUS  and  OCONUS  and  discussion 
on  the  Maritime  Safety  and  Security 
Teams;  Naval  Coordination  and 
Protection  of  Shipping;  chemical, 
biological,  radiological-defense  status 
updates;  and.  force  protection. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Taylor  E.  Jones  II.  Director.  Office  of 
Sealift  Support.(202)366-2323. 

Dated:  March  6,  2003. 


By  Order  of  the  Maritime  Administrator. 
|oel  C.  Richard. 
Secretary. 

[FR  Doc.  03-5770  Filed  3-10-03;  8:45  am] 
BILLING  cooe  MIO-St-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  a  request  from  Reebie 
Associates  (WB654-8-2/12/03).  for 
permission  to  use  certain  data  from  the 
Board's  Carload  Waybill  Samples.  A 
copy  of  the  request  may  be  obtained 
from  the  Office  of  Economics. 
Environmental  Analysis,  and 
Administration. 

The  waybill  sample  contains 
confidential  raihoad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics. 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  are  codified  at  49 
CFR  1244.9. 

Contact:  James  A.  Nash,  (202)  565- 
1542. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  03-5760  Filed  3-10-03;  8:45  am) 

BtLUNQ  COOE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Hnance  Docket  No.  34313] 

Eastern  Shore  Railroad,  inc.— 
Operation  Exemption-Greater 
Shenandoah  Valley  Development 
Company  d/b/a  Shenandoah  Valley 
Railroad  Company 

Eastern  Shore  Railroad,  Inc.  (ESHR),  a 
Class  in  rail  carrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.41  to  operate  a  20.2-mile  line  of 
railroad  owned  by  Greater  Shenandoah 
Valley  Development  Company  d/b/a 
Shenandoah  Valley  Railroad  Company 
(SVRR).'  between  Pleasant  Valley.  VA 
(milepost  5.0)  and  Staunton.  VA 
(milepost  25.2).  in  Rockingham  and 
Augustd  Counties.  VA.^  ESHR  certifies 


that  its  projected  revenues  as  a  result  of 
this  transaction  will  not  result  in  the 
creation  of  a  Class  II  or  Class  I  rail 
carrier. 

The  transaction  was  scheduled  to  be 
consummated  on  March  1.  2003. 

If  the  verified  notice  contains  false  or 
toisleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34313.  must  be  filed  with 
the  Surface  Transportation  Board.  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Larry  E. 
LeMond.  202  Mason  Avenue.  P.O.  Box 
312.  Cape  Charles,  VA  23310. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  March  3,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-5628  Filed  3-10-03;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Office  of  Thrift  Supervision 

FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Financial  Crimes  Enforcement 
Network;  Agency  information 
Collection  Activities;  Submission  for 
OMB  Review;  Comment  Request; 
Suspicious  Activity  Report 

action:  Submission  for  OMB  review; 
joint  comment  request. 


>  ESHR  and  SVRR  have  reached  a  3-year 
agr^ment  for  ESHR's  services,  with  an  effiactive 
date  of  March  1,  2003. 

^  The  current  operator  of  the  line  is  Buckingham 
Branch  Raihxiad  (BBR).  Upon  consummation  of  the 


SUMMARY:  In  accordance  vdth  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995.  FinCEN.  OCC. 
OTS.  FDIC.  and  NCUA  hereby  give 
notice  that  they  plan  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  requests  for  review  of  the 


transaction,  ESHR  will  assume  operations  over  the 
line  and  BBR  will  cease  iU  operations  over  the  line 


information  collections  described 
below.  Pursuant  to  5  CFR  1320.16  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  hereby 
announces  the  Board's  approval  of  the 
information  collection  and  plan  to 
submit  its  supporting  dociunentation  to 
OMB.  The  above-mentioned  agencies 
are  collectively  referreci  to  as  the 
"agencies"  throughout  this  notice. 

On  November  4,  2002,  the  agencies, 
requested  public  comment  on  the  minor 
revision  of  the  Suspicious  Activity 
Report  (SAR).  The  OCC  also  requested 
comments  on  all  information  collections 
contained  in  12  CFR  part  21.  The 
agencies  are  making  ihe  changes 
proposed  and  are  making  an  additional 
change  suggested  by  the  commenters. 
None  of  the  changes  will  impose 
substantial  additional  burden  on    ' 
respondents. 

DATES:  Written  comments  should  be 
received  on  or  before  April  10.  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
•  any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  OMB  control 
number(s}.  will  be  shared  among  the 
agencies.  Direct  all  written  comments  as 
follows: 

FinCEN:  Financial  Crimes 
Enforcement  Network.  Department  of 
the  Treasury.  P.O.  Box  39.  Vienna,  VA 
22183.  Attention:  1506-0001.  Revised 
SAR.  Financial  Institutions.  Comments 
also  may  be  submitted  by  electronic 
mail  to  the  following  Internet  address: 
regcomments@fincen.treas.gov  with  the 
caption  in  the  body  of  the  text. 
"Attention:  1506-0001,  Revised  SAR, 
Financial  Institutions". 

OCC:  Public  Information  Room.  Office 
of  the  Comptroller  of  the  Currency.  250 
E  Street.  SW.,  Mail  stop  1-5,  Attention: 
1557-0180-2.  Washington.  DC  20219.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  (202)  874- 
4448,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov.  Due  to 
delays  in  paper  mail  in  the  Washington 
area,  commenters  are  encouraged  to 
submit  comments  by  fax  or  e-mail.  You 
can  make  an  appointment  to  inspect 
comments  by  calling  (202)  874-5043. 

OTS:  Information  Collection 
Comments.  Chief  Counsel's  Office. 
Office  of  Thrift  Supervision.  1700  G 
Street,  NW.,  Washington.  DC  20552; 
send  a  facsimile  transmission  to  (202) 
906-6518;  or  send  an  e-mail  to 
infocoIlection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  site  at 
http://www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room. 
1700  G  Street,  NW.,  by  appointment.  To 


make  an  appointment,  call  (202)  906- 
5922.  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

Board:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 

e-mail  to 

regs.comments@federalreserve.gov,  at 
faxing  them  to  the  office  of  the  Secretary 
at  202-452-3819  or  202-452-3102. 
Conmients  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mail  facility  in  the  West  Courtyard 
between  8:45  a.m.  and  5:15  p.m., 
located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between  9 
a.m.  and  5  p.m.  on  weekdays  pvu^uant 
to  261.12.  except  as  provided  in  261.14, 
of  the  Board's  Rules  Regarding 
Availability  of  Information.  12  CFR 
261.12  and  261.14. 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman. 
Executive  Secretary,  Attention: 
Comments/Legal,  Federal  Deposit 
Insurance  Corporation.  550  17th  Street, 
NW.  Washington.  DC  20429.  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
[FAX  number  (202)  898-3838;  Internet 
address:  coniinents@/Ac.govl. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center.  Room  100.  801  17th 
Street.  NW..  Washington,  DC  between  9 
a.m.  and  4:30  p.m.,  on  business  days. 

NCUA:  Clearance  Officer:  Mr.  Neil  M. 
McNamara.  (703)  518-6447,  National 
Credit  Union  Administration.  1775 
Duke  Street.  Alexandria.  VA  22314- 
3428,  Fax  No.  703-518-6489,  E-mail: 
mcnamara@ncua.gov. 

OMB:  Joseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Rodm  10235. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  request  additional  information  or  a 
copy  of  the  collection  hy  contacting: 
FinCEN:  Russell  Stephenson,  202- 
354-6400  (ORP); 

OCC:  Jessie  Dunaway,  OCC  Clearance 
Officer,  or  Camille  Dixon,  Legislative 
and  Regulatory  Activities  Division, 
Office  of  the  Comptroller  of  the 
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Currency,  250  E  Street,  SW., 
Washington  DC  20219,  (202)  874-5090. 

OTS:  Richard  Steams,  Enforcement 
Deputy  Counsel,  Office  of  Enforcement, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington.  DC  20552, 
(202)  906-7966. 

Board:  Herbert  A.  Biem,  Senior 
Associate  Director,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2620.  For  users  of  Telecommunications 
Devices  for  the  Deaf  (TDD)  only,  contact 
202-263-4869,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20551. 

TDIC:  Tamara  R.  Manly,  Legal 
Division,  FDIC,  550  17th  Street,  NW., 
Washington.  DC  20429.  (202)  898-7453. 

NCUA:  NCUA  Clearance  Officer,  Mr. 
Neil  M.  McNamara,  (703)  518-6447,  or 
John  K.  lanno.  Office  of  General 
Counsel,  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

Title:  Suspicious  Activity  Report. 
(The  OCC  is  renewing  all  information 
collections  covered  under  the 
information  collection  titled:  "(MA)- 
Minimum  Security  Devices  and 
Procedures.  Reports  of  Suspicious 
Activities,  and  Bank  Secrecy  Act 
Compliance  Program  (12  CFR  21).") 
FinCEN  is  renewing  31  CFR  103.18. 

OMB  Numbers 

FinCEN:  1506-0001. 
OCC:  1557-0180. 
OTS:  1550-0003. 
FDIC:  3064-0077. 
Board:  7100-0212. 
NCIM- 3133-0094. 

Form  Numbers  , 

FinCEN:  TD  F  90-22.47. 

OCC:  None. 

OTS:  1601. 

Board:  FR  2230. 

FDIC:  6710/06. 

NCUA:  2362. 

Abstract:  In  1985,  the  agencies  issued 
procedures  to  be  used  by  banks,  thrifts, 
credit  unions,  their  holding  companies, 
and  certain  other  financial  institutions 
operating  in  the  United  States  to  report 
known  or  suspected  criminal  activities 
to  the  appropriate  law  enforcement 
agencies  and  the  agencies.  Beginning  in 
1994,  the  agencies  completely 
redesigned  the  reporting  process.  This 
redesign  resulted  in  the  existing  SAR, 
which  became  effective  in  April  1996.' 


'  The  report  is  authorized  by  the  following  rules: 
31  CFR  103.21  (FinCEN):  12  CFR  21.11  (OCC);  12 
CFR  563.180  (OTS);  12  CFR  208.20  (Board);  12  CFR 
353.3  (FDIC);  12  CFR  748.1  (NCUA).  The  rules  were 
issued  under  the  authority  of  31  U.S.C.  5318(g) 
(FinCEN);  12  U.S.C.  93a.  1818. 1881-84,  3401-22, 
31  U.S.C.  5318  (OCC);  12  U.S.C.  1463  and  1464 
(OTS);  12  U.S.C.  3^4.  334.  6114a.  1844(b)  and  (c). 


Agencies  Current  Actions:  FinCEN 
and  the  financial  regulators  issued  a 
joint  initial  Federal  Register  notice  (60- 
day  notice)  regarding  the  revised  SAR 
on  November  4.  2002.  (67  FR  67239).  A 
copy  of  the  revised  SAR.  together  with 
the  instructions  to  the  form,  was 
published  as  part  of  the  60-day  notice. 
The  comments  received  in  response  to 
the  60-day  notice  (discussed  in  the  next  - 
paragraph)  were  carefully  considered. 
This  notice  proposed  three  minor 
revisions  to  the  form.  In  Part  III 
Suspicious  Activity  Information,  block 
35  Summary  characterization  of 
suspicious  activity,  two  new  check 
boxes  would  be  added,  one  to  indicate 
"Terrorist  Financing"  and  another  to 
indicate  "Identity  Theft."  The  third 
revision  is  an  update  to  the  "Safe 
Harbor"  wording  in  the  instructions,  to 
reflect  changes  by  the  USA  Patriot  Act. 
These  additions  will  improve  the  form's 
usefulness  to  law  enforcement  and  the 
agencies. 

Comments  Received  and  Agency 
Action  Taken.  The  agencies  received 
five  generally  favorable  comment  letters 
from  two  banking  trade  associations,  a 
credit  union  trade  association,  a  bank 
holding  company,  and  a  credit  card 
bank.  The  comments  and 
recommendations  for  the  most  part 
involved  policy  issues  rather  than 
comments  afiecting  the  form's  data 
collection  elements.  Four  commenters 
suggested  that  examples  of  suspicious 
activities  be  included  with  the  form. 
Rather  than  including  numerous 
examples  on  the  form  itself,  FinCEN  and 
the  financial  regulators  decided  to 
include  a  reference  to  the  SAR  Activity 
Review  in  the  instructions.  The  SAR 
Activity  Review  is  readily  available  on 
FinCEN's  Web  site  (http:// 
www.fincen.gov),  contains  examples  and 
definitions,  and  is  updated  regularly. 
This  addition  was  made  to  Part  V,  the 
"Narrative."  One  commenter  suggested 
alternate  language  for  the  safe  harbor 
provisions.  After  careful  review, 
FinCEN  and  the  financial  regulators 
elected  to  retain  the  language  presented 
in  the  initial  Federal  Register  notice. 
One  commenter  recommended 
expanding  the  reporting  categories  in 
Part  III,  block  35  and  that  FinCEN 
address  the  issue  of  supplemental  SARs. 
This  commenter  also  requested 
clarification  on  whether  transactions 
that  are  reported  to  the  Office  of  Foreign 
Assets  Control  (OFAC)  should  also  be 
reported  on  a  SAR.  This  commenter's 
recommendations  have  merit  and  will 
be  taken  under  consideration  by  FinCEN 


and  the  financial  regulators  for  possible 
implementation  at  a  later  date. 

Special  Instructions:  The  SAR  form 
included  in  this  final  Federal  Register 
notice  is  effective  July  1,  2003.  The  SAR 
form  included  in  this  Federal  Register 
is  for  training  and  system  configuration 
use  only.  Do  not  use  this  form  to  report 
suspicious  activity  before  July  1,  2003. 
Depository  institutions  should  use  the 
current  SAR  dated  June  2000,  until  June 
30,  2003. 

Depository  institutions  reporting 
possible  terrorist  financing  suspicious 
activity  must  file  a  SAR  as  indicated 
above,  but  should  also  contact  FinCEN's 
Financial  Institutions  Hotline  (866) 
556-3974  to  report  the  activity. 

For  individual  copies  of  the  form,  call 
FinCEN's  Regulatory  Helpline  (800) 
949-2732  after  April  15,  2003,  for 
individual  copies  of  the  form.  For 
information  about  obtaining  bulk  copies 
of  the  form,  or  access  to  a  fill-in  version, 
visit  the  IRS's  Internet  Web  site  at  http:/ 
/www.irs. gov  ahei  April  15,  2003. 
Copies  of  both  the  fill-in  version  and 
individual  copies  may  also  be  obtained 
on  the  FinCEN  Web  site  at  http:// 
www.fincen.gov  after  April  15,  2003. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses,  for-profit 
institutions,  and  non-profit  institutions. 

Estimated  Number  of  Respondents 

FinCEN:  22,600.2 
OCC:  2,252. 
OTS:  990. 
Board:  10,000. 
FDIC:  8,000. 
NCUA:  9,300. 

Estimated  Total  Armual  Responses 

FinCEN:  637:500. 
OCC:  54,172. 
OTS:  20,804. 
Board.- 11,162. 
FDIC:  16,018. 
NCUA:  2,961. 

Estimated  Total  Annual  Burden 

The  agencies  have  estimated  30 
minutes  per  form. 

FinCEN:  31,750  hours.3 

OCC:  32,906  hours. 

OTS:  10,402  hours. 

Board:  5,581  hours. 

FDIC:  8,009  hours. 

NCtM:  1,480  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


3015(c)(2)  and  3106(a)  (Board);  12  U.S.C.  93a.  1818. 
1881-84.  3401-22  (FDIC);  12  U.S.C.  1766(a). 
1789(a)  (NCUA). 


^  Many  respondents  included  in  this  estimate  are 
also  counted  in  the  agencies'  estimates. 

'  A  respondent  need  only  file  one  form.  The 
estimated  burden  per  form  is  30  minutes;  this 
estimate  does  not  allocate  time  between  agencies 
when  copies  of  the  form  are  filed  to  satisfy  the  rules 
of  more  than  one  agency. 
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respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number.  A 
respondent  must  retain  the  SAR  and 
supporting  documentation  for  five 
years.  Generally,  information  collected 
piu-suant  to  the  Bank  Secrecy  Act  is 
confidential,  but  may  be  shared  as 
provided  by  law  with  regulatory  and 
law  enforcement  authorities. 
Request  for  Comments:  Comments  are 

invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agencies,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agencies' 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 


(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  March  3,  2003. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 

Dated:  February  20.  2003. 
Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 

Dated:  February  26.  2003. 
Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  and 
Legislation  Division,  Office  of  Thrift 
Supervision. 

Board  of  Governors  of  the  Federal  Reserve 
System,- February  24,  2003. 
Jennifer  J.  Johnson,  ' 

Secretary  of  the  Roard,  Roard  of  Governors 
of  the  Federal  Reserve  System. 

Dated  at  Washington,  DC,  this  5th  day  of 
February.  2003. 


By  Order  of  the  Board  of  Directors. 

Federal  Deposit  Insurance  Corporation.^ 
Robert  E.  Felilman, 
Executive  Secretary. 

By  the  National  Credit  Union 
Administration  Board  on  Februan,'  24.  2003. 

Becky  Baker, 

Secretary  of  the  Roard. 

BHJJNG  CODE  4S10-02-l> 
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Suspicious 
Activity  Report 

July  2003 
Previous  editions  will  not  t>e  accepted  after  Decemtwr  31 ,  2003 


ALWAYS  COMPLETE  ENTIRE  REPORT 
(see  instructions) 


FRB: 

FDIC: 

OCC: 

OTS: 

NCUA: 

TREASURY: 


FR  2230 

6710/06 

8010-9.8010-1 

1601 

2362 

TD  F  90-22.47 


0MB  No.  7100-0212 
0MB  rto.  3064-0077 
0MB  No.  1557-0180 
0MB  No.  1550-0003 
0MB  No.  3133-0094 
0MB  No.  1506-0001 


1   Check  box  below  only  if  correcting  a  prior  report. 

[~l  Corrects  Prior  Report  (see  instruction  #3  under  'How  to  Make  a  Report^) 


Reporting  Financial  Institution  information 


2  Name  of  Financial  Institution 


4  Address  of  Financial  Institutnn 


6  City 


7  State 


9    Address  of  Branch  Offioe<s)  where  activity  occurred 


8  Zip  Code 


3EIN 


5   Primary  Federal  Regulator 
a  LJ  Federal  Reserve    d  Q  OCC 
b  D  FDIC  e  D  OTS 

cDncua 


\~\  Multiple  Branches  (indude  information  in  narrative,  Part  V) 


10  City 


11  SUte 


12  Zip  Code 


14  Account  numt)er(s)  affected,  if  any  Ctosed? 

a □  Yes  □  No 

b QYes  QNo 


13  If  institution  ctosed,  date  ctosed 

/ / 

MM        DO  YYYY 


C 

d 


Ctosed? 
n  Yes  D  No 

D  Yes  n  No 


Suspect  Information 


Q  Suspect  Information  Unavailable 


15  Last  Name  or  Name  of  Entity 


16  First  Name 


18   Address 


20  City 


21  State    22  Zip  Code 


24  Phone  Number  -  Residence  (inciuda  vm  coda) 
(  ) 


26  Occupation/Type  of  Business 


17  Middle 


19SSN.EINorTIN 


23  Country 


25  Phone  Number- Work  (indudaarM coda) 


(  ) 


27  Date  Of  Birth 

/ 


/ 


00 


YYYY 


28  AdmissnnConfessKMi? 
a    n    Yes  b  n  No 


29  Fomns  of  klentification  for  Suspect: 

«□  Driver's  license/State  ID          bQ   Passport          cQ    Alien  Registratwn          dQ  Other. 
Number Issuing  Authority  


30  Relatmnship to Financiallnstitution: 

a    Q  Accountant  d  Q   Attorney 

b    □  Agent  e  □    Borrower 

c    □  Appraiser  f   Q]   Broker 


g  Q  Customer 
h  Q  Director 
i   Q  Ennpkjyee 


j  n  Officer 
kQ  SharehoMer 
I  n  Other 


31  Is  the  relafionship  an  inskter  relationship?  a  Q  Yes  bQ    No 

If  Yes  specify:    c  Q  Still  emptoyed  at  financial  institution   e  Q  Terminated 
dQ  Suspended  fQ  Resigned 


.32  Dale  of  Suspensnn,  Temnination,  Resignatnn 
/ / 
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Suspicious  Activity  kiformation 


Part  III 


33  Dale  or  date  range  of  suspk:ious  activity 
From    / / To  /. 


MM        00 


YYYY 


00 


YYYY 


34  Total  dollar  amount  involved  in  known  or  suspicwus  activity 


IP 

rity 

loo 


35   Summary  characterization  of  suspkaous  activity: 

a  □  Bank  Seaecy  Act/Structuring/        f   Q  Computer  Intruswn 


Money  Laundering 
b  □  Bribery/Gratuity 
c  Q  Check  Fraud 
d  n  Check  KKing 
e  n  Commercial  Loan  Fraud 

s  □other  


g  Q  Consumer  Loan  Fraud 
h  Q  Counterfeit  Check 
i    r]  Counterfeit  Credit/Debit  Card 
j    r~\  Counterfeit  Instrument  (other) 
k  pi  Credit  Card  Fraud 


(type  of  activity) 


I   O  Debit  Card  Fraud 

m  [3  Defateatkm/Embezziement 

n  CD  False  Statement 

o  O  Misuse  of  Positnn  or  Self  Dealing 

p  O  Mortgage  Loan  Fraud 

q  n  Mysterwus  Disappearance 

r  n  Wire  Transfer  Fraud 

t   □  Terrorist  Financing 

u  [3  Identity  Then 


36  Amount  of  loss  prior  to  recovery 
(if  applicable^ 


1.00 


37  Dollar  amount  of  recovery  (if  applicable) 

5    i    i    i    I    i    i 


.00 


39  Has  the  institution's  bonding  company  been  notified? 
a  □  Yes  b   p  No 


1 


38  Has  the  suspick>us  activity  had  a 
material  impact  on,  or  otherwise 
affected,  the  rmancial  soundness 
of  the  institution? 

a  □  Yes  b  □  No 


40  Has  any  law  enforcement  Mency  already  been  advised  by  telephone,  written  communkatk>n.  or  othenwise? 
a    □      DEA  d\n      Postal  Inspectron     g    □     Other  Federal 


b    D 
c    □ 

I    D 


FBI 
IRS 


e    D 


Seaet  Servrce 
U.S.  Customs 


D 
D 


State 
Local 


Agency  Name  (for  g,  h  or  i) 


41    Name  of  person(s)  contacted  at  Law  Enforcement  Agency 


42  Phone  Number  (include  area  code) 
(  ) 


43  Name  of  person(s)  contacted  at  Law  Enforcement  Agency 


44  Phone  Number  (indude  area  code) 
(  ) 


Part  IV 


Contact  for  Assistance 


45  Last  Name 


48  Title/Occupatk>n 


46  First  Name 


49  Phone  Number  (include  area  code) 
( 


) 


51    Agency  (if  not  filed  by  financial  institution) 


^ 
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Suspicious  Activity  Information  Explanation/Description 


Explanation/description  of  known  or  suspected  violation 
of  law  or  suspicious  activity. 

This  section  of  the  report  is  critical  The  care  with  which  A  is 
written  may  mal<e  the  difference  in  whether  or  not  the  described 
conduct  and  its  possible  crioiinal  nature  are  clearly  understood. 
Provide  l>elow  a  chronological  and  complete  account  of  the 
possible  violation  of  law,  including  what  Is  unusual,  irregular  or 
suspicious  about  the  transaction,  using  the  following  checKlist  as 
you  prepare  your  account   If  necessary,  continue  the 
narrative  on  a  duplicate  of  this  page. 

a       Describe  supporting  documentation  and  retain  for  5  years 
b       Explain  who  benefited,  financially  or  otherwise,  from  the 

transaction,  how  much,  and  how 
c       Retain  any  confession,  admission,  or  explanation  of  the 

transaction  provided  by  the  suspect  and  indicate  to 

whom  and  when  it  was  given, 
d       Retain  any  confession,  admission,  or  explanation  of  the 

transaction  provided  by  any  other  person  and  indicate 

to  whom  and  when  it  was  given, 
e       Retain  any  evidence  of  cover-up  or  evidence  of  an  attempt 

to  deceive  federal  or  state  examiners  or  others 


f       Indicate  where  the  possible  violation  took  place 

(e.g.,  main  office,  branch,  other), 
g      Indicate  whether  the  possible  violation  is  an  isolated 

incident  or  relates  to  other  transactions, 
h       Indicate  whether  there  is  any  related  litigation:  if  so, 

specify 
i        Recommend  any  further  investigation  that  might  assist  law 

enforcement  authorities. 
j       Indicate  whether  any  information  has  been  excluded  from 

this  report;  if  so,  why? 
k       If  you  are  correcting  a  previously  filed  report,  describe  the 

changes  that  are  being  made. 

For  Bank  Secrecy  Act/Structuring/Money  Laundering  reports. 

Include  the  following  additional  information: 

I        Indicate  whether  currency  and/or  monetary  instruments 
were  involved   If  so,  provide  the  amount  and/or  description 
of  the  instrument  (for  example,  bank  draft,  letter  of 
credit,  domestic  or  international  money  order,  stocks, 
bonds,  traveler's  checks,  wire  transfers  sent  or  received, 
cash,  etc.). 

m      Indicate  any  account  numt>er  that  may  be  involved 
or  affected. 


P^MrwofltRwkjclKxiAONotic*  Tha  purpoM  a«  thn  form  it  to  pravKto  an  aflactn*  and  coniiitant  oiMra  tor  financial  nsMutioro  ^ 

or  luipacMd  criminal  conduct  or  autpiciou*  activrtia*  mat  take  placa  at  or  van  parpatralad  against  finar<cial  institulion*  This  raporl  it  raqurad  by  law,  purtuanl  to  authority  oonlainad  in 

tia  foUowmg  statute*    Board  o(  Govamon  or  ih«  Fsdaral  RMarvs  System    12  U  S  C  324.  334  611a  1S441b)  and  (c).  3105(c)(2)  and  3106(a)    Federal  Deposit  kisuranca  Corpcralian: 

12  use  93a.  1B18,  1881-S4,  3401-22    Office  o«  t^e  Comptroller  o(  the  Currency    12  U  SO   93a.  1818.  1881-84.  3401-22    Office  0»  TtvUI  Suparwtion    12  U  S  C   1463  «id  1«4 

national  Credit  Onion  A<»T<inistration    12  U  S  C  17e6(a),  1786(q)    Financial  Cnme*  Enforcement  Halmoik    31  U  S  C  5318(B)    Monnalion  collectad  on  this  report  is  cor«denlial  (5 

use  5S2(b)(7)*id552a(kK2).and31USC  5318(g))  TliaFadarallinvKialratiluliant  legUMoiyagsnciasandtiaUS  Dapaitmntto(Juatica««ITraaauyn«yuaaaidshvataMa>n^^ 

Pijbkc  raportmg  and  recordkeapmg  Ixnisn  tor  trtt  (formation  oillaction  ■  etinialad  to  average  30  mnjtat  per  retponte.  and  in^^ 

lianttnjctxint.  andoomplelelheintonnaliancolleclion  Snfl rnntnanli raprliniiltiit rurrtan aaHmala  nrliKlrio  nroeitmni tnr rartirnoltia hirrttn.  mitia CHni:a u(Mwiag«iiieiil ■») Dudgal. 

P«psr»oi1iReAaionPro)sctWailT*iglon,  OC20603tnd.dspan<tngon»o>#pnmaryFeditiliayi*Gn>aBincy.loSeuel»y.BoartorGo»en^ 

er*Mi*»itE«ea<iveSacr»tirY,  Fedari<C)apoa«  tnturanoaCotporaaon.V<^ihtvu  I.  DC  20429;  arLaoiNatt»a  and  Ragii^oty  Analysis  (>ynicn,0 

IX:2(g19orOffic«o«nri(tStf)arwsion.Ef*aiiaiii«i«Olfc».VV^thinnliTi.DC20Sa?orNMinnalCrad«Ut««*itiiiiiisaMMi  177^  \M77^14  nrn«ir«f«ih.rw«rw  t:in-».Mi 

Cnmas  Enforcamsni  Network.  Dapenm«nta(«>e  TraetUY.  2070  Chain  BridBa  Road.  Vienna.  VAe2ie2  T*ie  agtnciatrtiay  not  conduct  or  sponsor,  and  an  argarazalian(w  a  parson)  it  not  raqi«ad 

>or»ap<indto,ao<illactiono««<(iimalion>rtaa«ilit^il«yiaourrw»yi>«MOMDco»*t)lniami» 
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Suspicious  Activity  Report 
Instructions 


: 


Safe  Hartior  Federal  law  (31  U.S.C.  5318(g)(3))  provides  complete  protection  from  civil  habiltty  for  all  reporteof  sv^ptaous 
fransactions  made  to  appropriate  authorities,  including  supporting  documentation,  regardless  of  whether  such  reports  are 
filS^rSiantt  this  re^rts  instructions  or  are  filed  on  a  voluntary  basis.  Specifically,  the  law  prov.des  f^Jt  ^  fir»anaa 
SLn  and  its  diredors.  officers,  employees  and  agents,  that  make  a  disclosure  of  any  possible  vr.olatK,n  of  law  or 
SulS  Sding  in  connection  with  the  preparation  of  suspicious  activity  reports  "shall  not  be  liaWe  to  any  person 
Srany  l^or  r^ulation  of  the  United  States,  any  constitution,  law.  or  regulation  of  any  aate  or  polrttcal  subdMsion  of 
any  St^te  or  underany  contract  or  other  legally  enforceable  agreement  (including  any  artj.tratK>n  agreement)  for  such 
drioSire  or  ?or  any  failure  to  provide  notic^  of  such  disclosure  to  the  person  who  is  the  sut^  of  such  disclosure  or  any 

other  person  identified  in  the  disclosure".  ^        .  ,  ■    ,-^  ^-  j  »„  ^v.^«,^  „«;/^re 

Notm^tion  Prohibited  Federal  law  (31  U.S.C.  5318(g)(2))  requires  that  a  finanaal  instrtution.  and  its  directors,  officers, 
employees  and  agents  who.  voluntarily  or  by  means  of  a  suspicious  activity  report,  report  suspected  or  known  cnminal 
violations  or  sust)icious  activities  may  not  notiW  any  person  involved  in  the  transaction  thatthetransaction  has  been  reported_J 


in  situations  involving  violations  requiring  immediate  attention,  such  as  when  a  ^P^^^  J»«j;  J***°"  j.^^^^j^i^*^ 
financial  institution  shall  immediately  notify,  by  telephone,  appropriate  law  enforcement  and  financial  institution 
supervisory  authorities  in  addition  to  filing  a  timely  suspicious  activity  report      


WHEN  TO  MAKE  A  REPORT: 

1  All  financial  institutions  operating  in  the  United  States,  including  insured  banks,  savings  associations,  savi^^^^^ 
■  association  service  corporations,  credit  unions,  bank  holding  companies,  nonbank  subsidiaries  of  bank  holding 
companies.  Edge  and  Agreement  corporations,  and  U.S.  branches  and  agencies  of  foreign  banks,  are  re- 
quired to  make  this  report  following  the  discovery  of: 

a  Insider  abuse  involving  any  amount  Whenever  the  financial  institution  detects  any  known  Or  suspected 
Federal  criminal  violation,  or  pattem  of  criminal  violations,  committed  or  attempted  aga|nst  the  financia^ 
institution  or  involving  a  transaction  or  transactions  conducted  through  the  financial  institiition,  where  the 
financial  institution  believes  that  it  was  either  an  actual  or  potential  victim  of  a  criminal  vwlation,  or  senes  of 
criminal  violations,  or  that  the  financial  institution  was  used  to  facilitate  a  criminal  transaction,  and  the 
financial  institution  has  a  substantial  basis  for  identifying  one  of  its  directors,  officers,  ^^^^^""^.^^^ 
other  institution-affiliated  parties  as  having  committed  or  aided  in  the  commission  of  a  cnminal  act  regardless 
of  the  amount  involved  in  the  vk)latk>n. 

.      b  Violations  aggregating  $5,000  or  more  where  a  suspect  can  be  identified.  Whenever  the  finandal 

institution  det^teany  known  or  suspected  Federal  criminal  violatk>n.  or  pattem  of  cnminal  vK>latK>ns^m- 
mitted  or  attempted  against  the  financial  institution  or  involVlhg  a  transaction  or  transactions  conducted 
S  rgh  me  financial  institution  and  involving  or  aggregating  $5,000  or  more  m  funds  or  of>e^3ssets^^*^ej^ 
the  financial  institution  believes  that  it  was  either  an  actual  or  potential  victim  of  a  cnminal  ;«o^°"' ^T  f "«« 
of  criminal  violattons,  or  that  the  financial  institution  was  used  to  facilitate  a  criminal  t^ansacbon^nd  tt^e 
financial  institiition  has  a  substantial  basis  for  identifying  a  possible  suspect  or  group  of  s"sp^. '^^  's 
determined  prior  to  filing  this  report  that  the  identified  suspect  or  group  of  suspec^^s  has  used  an  alias    men 
SnforHSSon  regarding  ti?e  true  identity  of  the  suspect  or  group  of  suspects,  as  well  as  alias  Klentifie^.  such 
as  drivers'  licenses  or  social  security  numbers,  addresses  and  telephone  numbers,  must  be  reported. 

c  Violations  aggregating  $25,000  or  more  regardless  of  a  potential  suspect.  Whenever  the  financial 
!SSrde?Sny  known  or  suspected  Federal  criminal  violation,  or  pattem  of  criminal  v»^ons^- 
mitted  or  attempted  against  the  financial  institiition  or  involving  a  transaction  or  transactions  conducted 
through  the  financial  institution  and  involving  or  aggregating  $25,000  or  more  in  ftinds  or  <>ther  assete,  wh^ 
me  financial  institiition  believes  that  it  was  either  an  actiial  or  potential  vK:tim  of  a  ^™''^L!ln  Jl^t^h 
of  criminal  violations,  or  that  the  financial  institiition  was  used  to  facilitate  a  cnmmal  transaction,  even  though 
there  is  no  substantial  basis  for  identifying  a  possible  suspect  or  group  of  suspects. 

d  Tramwctlons  aggregating  $5,000  or  more  that  Invoh^e  potential  money  Uundering  or  vtolationsof  the 
SikSecrecy  A?t%  tiinsaction  (which  for  purposes  of  this  subsection  means  a  deposrt.  withdrawal, 
transfer  betivin  accounts,  exchange  of  currency,  loan,  extension  of  credit,  P"-;^^^^  °;^^'f  ^^^ f^"   fe. 
bond  certificate  of  deposit,  or  other  monetary  instrument  or  investinent  secunty,  or  any  other  PaymenUransfer. 
o?Seii^^  bVthrough  or  to  a  financial  institution,  by  whatever  means  effected)  conducted  or  attempted  by,  at 
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or  through  the  financial  institution  and  involving  or  aggregating  $5,000  or  more  in  funds  or  other  assets,  if  the  financial 
institution  knows,  suspects,  or  has  reason  to  suspect  that: 

i.  The  transaction  involves  funds  derived  from  illegal  activities  or  is  intended  or  conducted  in  order  to  hide  or 
disguise  funds  or  assets  derived  from  illegal  activities  (including,  without  limitation,  the  ownership,  nature, 
source,  location,  or  control  of  such  funds  or  assets)  as  part  of  a  plan  to  violate  or  evade  any  law  or  regulation  or 
to  avoid  any  transaction  reporting  requirement  under  Federal  law; 

ii.  The  transaction  is  designed  to  evade  any  regulations  promulgated  under  the  Bank  Secrecy  Act;  or 

iii.  The  transaction  has  no  business  or  apparent  lawful  purpose  or  is  not  the  sort  in  which  the  particular  customer 
woukJ  normally  be  expected  to  engage,  and  the  financial  institutk}n  knows  of  no  reasonable  explanation  for  the 
transaction  after  examining  the  available  facts,  including  the  background  and  possible  purpose  of  the  transaction. 

The  Bank  Secrecy  Act  requires  all  financial  institutions  to  file  currency  transaction  reports  (CTRs)  in  accordance  with 
the  Department  of  the  Treasury's  implementing  regulations  (31  CFR  Part  103).  These  regulatrans  require  a  financial 
institution  to  file  a  CTR  whenever  a  currency  transaction  exceeds  $10,000.  If  a  currency  transaction  exceeds  $10,000 
and  is  suspicious,  the  institution  must  file  both  a  CTR  (reporting  the  currency  transaction)  and  a  suspicious  activity 
report  (reporting  the  suspicious  or  criminal  aspects  of  the  transaction).  If  a  currency  transaction  equals  or  is  bek)w 
$10,000  and  is  suspicious,  the  institution  should  only  file  a  suspicksus  activity  report. 

2.  Computer  Intrusion.  For  purposes  of  this  report,  'computer  intrusion'  is  defined  as  gaining  access  to  a 
computer  system  of  a  financial  institution  to: 

a.  Remove,  steal,  procure,  or  otherwise  affect  funds  of  the  institutk>n  or  the  institutksn's  customers; 

b.  Remove,  steal,  procure  or  otherwise  affect  critical  information  of  the  institution  including  customer  account 
information;  or 

c.  Damage,  disable  or  othePA^ise  affect  critk:at  systems  of  the  institution. 

For  purposes  of  this  reporting  requirement,  computer  intrusion  does  not  mean  attempted  intrusions  of  websites  or 
other  non-critical  information  systems  of  the  institution  that  provkJe  no  access  to  institution  or  customer  financial  or 
other  critical  information. 

3.  A  financial  institution  is  required  to  file  a  suspicious  activity  report  no  later  than  30  calendar  days  after  the  date  of 
initial  detection  of  facts  that  may  constitute  a  basis  for  filing  a  suspicious  activity  report.  If  no  suspect  was  identified 
on  the  date  of  detection  of  the  inckient  requiring  the  filing,  a  financial  institutk}n  may  delay  filing  a  suspicious  activity 
report  for  an  additional  30  calendar  days  to  kjentify  a  suspect.  In  no  case  shall  reporting  be  delayed  more  than  60 
calendar  days  after  the  date  of  initial  detection  of  a  reportable  transaction. 

4.  This  susprcious  activity  report  does  not  need  to  be  filed  for  those  robberies  and  burglaries  that  are  reported  to  local 
authorities,  or  (except  for  savings  associatnns  and  service  corporatkjns)  for  lost,  missing,  counterfeit,  or  stolen 
securities  that  are  reported  pursuant  to  the  requirements  of  1 7  CFR  240. 1 7f-1 . 

HOW  TO  MAKE  A  REPORT: 


1 .  Send  each  completed  suspicious  activity  report  to: 


Detroit  Computing  Center^  P.O.  Box  33980,  Detroit,  Ml  48232-0980 


2.  For  items  that  do  not  apply  or  for  which  information  is  not  available,  leave  blank. 

3.  If  you  are  correcting  a  prevkiusly  filed  report,  check  ttie  box  at  the  top  of  the  report  (line  1 ).  Complete  the  report  in  its 
entirety  and  include  the  corrected  informatbn  in  the  applrcable  boxes.  Then  describe  the  changes  that  are  being  made 
in  Part  V  (Descriptk)n  of  Suspicious  Activity),  line  k. 

4.  Do  not  include  any  supporting  documentation  with  the  suspicious  activity  report  Identify  and  retain  a  copy 
of  the  suspicbus  activity  report  and  all  original  supporting  documentation  or  business  record  equivalent  for  five  (5) 
years  from  the  date  of  the  suspicious  activity  report.  All  supporting  documentation  must  be  made  available  to 
appropriate  authorities  upon  request. 

5.  If  more  space  is  needed  to  report  additranal  suspects,  attach  copies  of  page  1  to  provkJe  the  additional  infonmatbn.  If 
more  space  is  needed  to  report  additional  branch  addresses,  include  this  information  in  the  narrative.  Part  V. 

6.  Financial  institutions  are  encouraged  to  provkle  copies  of  suspick>us  activity  reports  to  state  and  kx:al  auttrarities, 
where  appropriate. 
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[FR  Doc.  03-5649  Filed  3-10-03;  8:45  a.m.] 

BIUJNG  CODE  4«10-(»-C 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  RequMt 

March  5.  2003. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  11000, 1750 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  10,  2003  to 
be  assured  of  consideration. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number  1535-0136. 

Fonn  Number:  PD  F  5410. 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Refund  of 
Purchase  Price  of  United  States  Savings 
Bonds  for  Organizations. 

Description:  Used  by  an  organization 
to  request  refund  of  purchase  price  of 
United  States  Savings  Bonds. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
•  Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  500  hoiu«. 

OMB  Number:  1535-0138. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  New  Treasury  Direct. 

Description:  The  information  is 
requested  to  establish  a  new  account 
and  process  transactions. 

Respondents:  Individuals  or 
households." 

Estimated  Number  of  Respondents: 

808,000. 

Estimated  Burden  Hours  Per 
Respondent:  16  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  231,075  hoius. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  Pubhc 
Debt,  200  Thu-d  Street,  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr. 
(202)  395-7316.  Office  of  Management 


and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Managemertt  Officer. 
[FR  Doc.  03-5766  Filed  3-10-03;  8:45  am] 
mXING  CODE  4S1»-3»-P 


DEPARTMErrr  OF  THE  TREASURY 

Bureau  of  Engraving  and  Printing 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury's  Biu-eau  of  Engraving  and 
Printing,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Engraving  and  Printing  within  the 
Department  of  the  Treasury  is  soUciting 
comments  concerning  survey  research 
to  support  the  Bureau's  redesigned 
currency  public  education  program. 
Written  comments  should  be  received 
on  or  before  January  31,  2003  to  be 
assured  consideration.  Direct  all  written 
comments  to  Pamela  Grayson,  Budget  & 
Strategic  Planning  Office,  Bureau  of 
Engraving  and  Printing,  Room  725-7A, 
Room  509-M,  14th  and  C  Streets,  SW, 
Washington.  DC  20228. 

Requests  for  additional  information  or 
copies  of  the  form  (s)  and  instructions 
should  also  be  directed  to  Pam  Grayson. 
SUPPLEMENTARY  INFORMATION: 
Title:  Redesigned  Currency 
Development  Survey. 
OMB  Number:  New. 
Abstract:  The  Bureau  of  Engraving 
and  Printing  requests  approval  to  survey 
the  public  to  help  identify  the  most 
effective  approaches  for  a  public 
education  campaign  regarding  the 
introduction  of  new  redesigned 
currency.  The  campaign  is  intended  to 
raise  awareness  of  the  new  currency, 
maintain  confidence  in  the  U.S. 
currency  and  encourage  authentication. 

Current  Actions:  This  is  a  new 
collection. 

Type  of  Review:  Emergency.  The 
proposed  survey  research  must  be 
completed  in  February  to  allow 
sufficient  time  for  the  results  to  be 
incorporated  into  the  education  program 


materials  before  the  anticipated  launch 
date. 

Affected  Public:  The  affected  public 
includes  all  adult  (18  or  older)  members 
of  the  U.S.  population. 

Estimated  Number  of  Respondents: 
1,950. 

Estimated  Total  Aimual  Burden 
Hours:  Estimated  number  of  annual 
biuden  hours  is  650. 

Request  for  Comments:  The  Notice  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Dated:  March  3,  2003. 
Ellen  Gano, 

Public  Affairs  Specialist,  Office  of  Public 
Education,  Bureau  of  Engraving  and  Printing. 
[FR  Doc.  03-5767  Filed  3-10-03;  8:45  am) 
BtUJNG  CODE  4840-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Engraving  and  Printing 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury's  Biu«au  of  Engraving  and 
Printing,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Engraving  and  Printing  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  survey  research 
designed  to  establish  benchmark 
measures  of  awareness,  confidence  and 
behavior  relating  to  the  Bureau's 
redesigned  currency  program.  Written 
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comments  should  be  received  on  or 
before  February  28,  2003  to  be  assured 
consideration.  Direct  all  written 
comments  to  Pamela  Grayson,  Budget  & 
Strategic  Planning  Office,  Bureau  of 
Engraving  and  Printing,  Room  725-7A, 
14th  and  C  Streets,  SW.,  Washington, 
DC  20228. 

Requests  for  additional  information  or 
copies  of  the  form  (s)  and  instructions 
should  also  be  directed  to  Pamela 
Grayson  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Title:  Redesigned  Currency 
Benchmark  Survey. 

OMB  Number:  New. 

Abstract:  The  Bureau  of  Engraving 
and  Printing  requests  approval  to  survey 
the  public  to  establish  benchmarks 
related  to  its  public  education  campaign 
regarding  the  introduction  of  redesigned 
currency.  The  survey  will  be  used  to 
establish  baseline  measures  of 
awareness  of  currency  changes, 
confidence  in  the  currency  and 
authentication  behavior.  Benchmark 
data  will  be  compared  against 
subsequent  survey  data  to  determine  the 
effectiveness  of  the  public  education 
program. 

Current  Actions:  This  is  a  new 
collection. 

Type  of  Review:  Regular. 

Affected  Public:  The  affected  public 
includes  all  adult  (18  or  older)  members 
of  the  U.S.  population. 

Estimated  Number  of  Respondents: 
4,800. 

Estimated  Total  Annual  Burden 
Hours:  Estimated  number  of  annual 
burden  hours  is  1200. 

Request  for  Comments:  The  Notice  is 
soliciting  comments  hom  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Dated:  March  3,  2003. 
Ellen  Gano, 

Public  Affairs  Specialist,  Office  of  Public 
Education,  Bureau  of  Engraving  and  Printing. 
|FR  Doc.  03-5768  Filed  3-10-03;  8:45  am) 
BHJJNGCOOE  4a40-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2001- 
22 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2001-22,  Pire-filing 
Agreement  Program. 

DATES:  Written  comments  should  be 
received  on  or  before  May  12,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL.A.SAVAGE@irs.gov..  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Pre-filing  Agreement  Program. 

OMB  Number:  1545-1684. 

Notice  Number:  Revenue  Procedure 
2001-22. 

Abstract:  Revenue  Procedure  2001-22 
describes  a  program  under  which 
certain  large  business  taxpayers  may 
request  examination  and  resolution  of 
specific  issues  relating  to  tax  returns. 
The  resolution  of  such  issues  under  the 
program  will  be  memorialized  by  a  type 
of  closing  agreement  under  Code  section 
7121  called  a  pre-filyig  agreement. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  225. 

Estimated  Average  Time  Per 
Respondent/Recordkeeper:  45  hours,  20 
minutes. 

Estimated  Total  Armual  Reporting/ 
Recordkeeping  Hours:  10,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  3,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-5778  Filed  3-10-03;  8:45  ami 
BNJJNO  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4876-A 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  and  request  for 

comments. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
4876-A,  Election  To  Be  Treated  as  an 
Interest  Charge  DISC. 
DATES:  Written  comments  should  be 
received  on  or  before  May  12,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack,  at 
(202)  622-3179,  or 
Lamice. f4ack®irs. gov,  or  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Election  To  Be  Treated  as  an 
Interest  Charge  DISC. 

OMB  Number:  1 545-01 90. 

Form  Number:  4876-A. 

Abstract:  A  domestic  corporation  and 
its  shareholders  must  elect  to  be  an 
interest  charge  domestic  international 
sales  corporation  (IC-DISC).  Form 
4876-A  is  used  to  make  the  election. 
IRS  uses  the  information  to  determine  if 
the  corporation  qualifies  to  be  an  IC- 
DISC. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 

1,000. 

Estimated  Time  Per  Response:  6  hrs., 
34  minutes. 

Estimated  Total  Annual  Burden 
Hours:  6.560. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 


tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents:  Conunents 
submitted  in  response  to  this  notice  Will 
be  smnmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubUc  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality.  utiHty.  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  bvu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  27,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-5779  Filed  3-10-03;  8:45  am) 
MIXING  CODE  4S3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  712 

AGENCY:  Internal  Revenue  Service  (IRS), 

Jreasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the  . 

Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
712,  Life  Insurance  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  May  12,  2003.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  hitemal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 


should  be  directed  to  Lamice  Mack,  at 
(202)  622-3179.  or 
Lamice.Mack@irs.gov,  or  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Life  Insurance  Statement* 

OMB  Number:  1545-0022. 

Form  Number:  712. 

Abstract:  Form  712  provides 
taxpayers  and  the  IRS  with  information 
to  determine  if  insurance  on  the 
decedent's  life  is  includible  in  the  gross 
estate  and  to  determine  the  value  of  the 
policy  for  estate  and  gift  tax  purposes. 
The  tax  is  based  on  the  value  of  the  life 
insurance  policy. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  712  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other      . 
for-profit  organizations. 

Estimatea  Number  of  Responses: 

60,000. 
Estimated  Time  Per  Response:  18  hrs. 

40  minutes. 

Estimated  Total  Annual  Burden 
Hours.  1,120,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vafid  OMB  control  numt)er. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
t  be  sxmunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  tnatter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  February  27,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-5780  Filed  3-10-03;  8:45  am) 
BILLING  CODE  4630-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  56-A 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
56-A,  Notice  Concerning  Fiduciary 
Relationship — Illinois  Type  Land  Trust. 
DATES:  Written  comments  should  be 
received  on  or  before  May  12,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Larnice  Mack, 
(202)622-3179,  or 
{Lamice.Mack@irs.gov.),  or  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  56-A,  Notice  Concerning 
Fiduciary  Relationship — Illinois  Type 
Land  Trust. 

OMB  Number:  1545-1683. 

Form  Number:  56-A. 

Abstract:  Form  56-A  will  be  used  by 
trustees  of  Illinois  Land  Trusts  to  report 
the  creation  of  such  trusts  and  any 
changes  to  the  trust  such  as  the  adding 
or  removing  of  a  beneficiary  or  a  change 
in  the  power  of  direction  of  the  trust. 

Canent  Actions:  There  are  no  changes 
being  made  to  this  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
10,000. 


Estimated  Time  Per  Respondent:  2 
hrs.,  12  minutes. 

Estimated  Total  Annual  Burden 
Hours:  22,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  ace  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility^ 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  stait-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  27,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-5781  Filed  3-10-03;  8:45  am] 
BHJJNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiinity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  By  Fiduciary 
For  Reissue  of  United  States  Savings 
Bonds/Notes. 

DATES:  Written  comments  should  be 
received  on  or  before  May  11,  2003,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg. 
WV  26106-1328,  or 
Vj'cJb'.  Thorpe@bpd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

StIPPLEMENTARY  INFORMATION: 

Title:  Request  By  Fiduciary  For 
Reissue  Of  United  States  Savings 
Bonds/Notes. 

OMB  Number:  1535-0012. 

Fonn  Number:  PD  F  1455. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
reissue  by  the  fiduciary  of  a  decedent's 
estate. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
businesses. 

Estimated  Number  of  Respondents: 
72,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  36,000. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility;  • 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (C)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  March  5,  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics.  Printing  and  Records 

Branch. 

(FR  Doc.  03-5694  Filed  3-10-03;  8:45  am] 

BHJJNG  CODE  4S10-39-P 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The?  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bvirden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  v^rithin  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  For  Reissue  of 
United  States  Savings  Bonds/Notes  in 
The  Name  of  a  Person  or  Persons  Other 
Than  The  Ovraer  (Including  Legal 
Guardian,  Custodian  for  a  Minor  Under 
a  Statue,  etc.). 

DATES:  Written  comments  should  be 
received  on  or  before  May  11,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  For  Reissue  of  United 
States  Savings  Bonds/Notes  In  The 
Name  Of  A  Person  Or  Persons  Other 
Than  The  Ovoaer  (Including  Legal 
Guardian,  Custodian  For  A  Minor  Under 

a  Statue,  etc.). 

OMB  Number:  1535-0025. 

Form  Number:  PD  F  3360. 

Abstract:  The  information  is  used  to 
support  a  request  by  the  owner  to 
reissue  the  savings  bonds/notes  in  the 
name  of  another  person. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 


Estimated  Number  of  Respondents: 

50,000. 
Estimated  Time  Per  Respondent:  10 

minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,350. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
iiifonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciwacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  5,  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc.  03-5695  Filed  3-10-03;  8:45  am) 
aaUNQ  CODE  4tie-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  qf  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  for 
Disposition  of  Retirement  Plan  and/or 
Individual  Retirement  Bonds  Without 
Administration  of  Deceased  Owner's 
Estate. 

DATES:  Written  comments  should  be 
received  on  or  before  May  11,  2003,  to 
be  assured  of  consideration. 


addresses:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 
SUPPt-EMENTARY  INFORMATION: 

Title:  Application  for  Disposition  of 
Retirement  Plan  and/or  Individual 
Retirement  Bonds  Without 
Administration  of  Deceased  Owner's 
Estate. 

OMB  Number:  1535-0032. 
Form  Number:  PD  F  3565. 
Abstract:  The  information  is  used  to 
support  a  request  for  disposition  by  the 
heirs  of  deceased  owners  or  Retirement 
Plan  and/ or  Individual  Retirement 
bonds. 

Current  Actions:  None. 
Type  of  Review:  Extension. 
Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  17. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  vdll 
be  svimmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  5,  2003. 
Vidu  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 
[FR  Doc.  03-5696  Filed  3-10-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttie  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Creditor's  Consent  to 
Disposition  of  United  States  Securities 
and  Related  Checks  Without 
Administration  of  Deceased  Owner's 
Estate. 

DATES:  Written  comments  should  be 
received  on  or  before  May  11,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Th  orpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg.  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION:  Title: 
Creditor's  Consent  to  Disposition  of 
United  States  Securities  and  Related 
Checks  Without  Administration  of 
Deceased  Owner's  Estate. 

OMB  Number:  1535-0055. 

Form  Number:  PD  F  1050. 

Abstract:  The  information  is 
requested  to  obtain  a  creditor's  consent 
to  dispose  of  savings  bonds/notes  in 
settlement  of  a  deceased  owner's  estate 
without  administration. 

Current  Actions:  None. 

Type  o/fleview:  Extension. 

Affected  Public:  Individuals  or 
businesses. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 


request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of, 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  5,  2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

|FR  Doc.  03-5697  Filed  3-10-03;  8:45  am) 

8ILUNG  CODE  4810-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuy  is  soliciting  comments 
concerning  the  Order  For  Series  EE  and 
Series  I  U.S.  Savings  Bonds,  and  Order 
For  Series  EE  and  Series  I  U.S.  Savings 
Bonds  To  Be  Registered  In  Name  Of 
Fiduciary. 

DATES:  Written  comments  should  be 
received  on  or  before  May  11,  2003,  to 
be  assured  of  cpnsideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg. 
WV  26106-1328.  or 
Vjcicj .  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 


should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Order  For  Series  EE  U.S. 
Savings  Bonds,  Order  For  Series  I  U.S. 
Savings  Bonds,  Order  For  Series  EE  U.S. 
Savings  Bonds  To  Be  Registered  In 
Name  of  Fiduciary,  and  Order  for  Series 
I  U.S.  Savings  Bonds  To  Be  Registered 
In  Name  of  Fiduciary. 

OMB  Number:  1535-0084. 

Form  Number:  PD  F  5263  and  5263- 
1  and  PD  F  5374  and  5374-1. 

Abstract:  The  information  is 
requested  from  the  purchaser  to  issue 
Series  EE/I  Savings  Bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
10.000.000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  830.000. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  5.  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(PR  Doc.  03-5698  Filed  3-10-03;  8:45  am] 
BIUJNG  CODE  4«10-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Vnm  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Certificate  of  Ownership 
of  United  States  Bearer  Securities. 
DATES:  Written  comments  should  be 
received  on  or  before  May  11,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  of  Ownership  of 
United  States  Bearer  Securities. 

OMB  Number:  1535-0102. 

Form  Number:  PD  F  1071. 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
support  a  request  for  payment. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
businesses. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  250. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  5,  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

(FR  Doc.  03-5699  Filed  3-10-03;  8:45  am) 

BILUNG  CODE  4S10-39-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  For  Issue  Of 
United  States  Mortgage  Guaranty 
Insurance  Company  Tax  And  Loss 
Bonds. 

DATES:  Written  comments  should  be 
received  on  or  before  May  11,  2003.  to 
be  assiu-ed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Pubhc  Debt.  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersbvug, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt.  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Issue  Of  United 
States  Mortgage  Guaranty  Insurance 
Company  Tax  and  Loss  Bonds. 

Form  Number:  PD  F  3871. 

Abstract:  The  information  is  used  to 
estabUsh  and  maintain  Tax  and  Loss 
Bond  Accounts. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
80. 


Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  20. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  March  5,  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

[FR  Doc.  03-5700  Filed  3-10-03;  8:45  am] 

BtliJNG  CODE  4«10-3»-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Development  of 
Property  at  the  Mound  City  National 
Cemetery,  Mound  City,  IL 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  intent  to  designate. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA)  is 
designating  the  Mound  City  National 
Cemetery,  Mound  City,  IL,  for  an 
enhanced-use  leasing  development.  The 
Department  intends  to  enter  into  a  long- 
term  lease  of  real  property  with  the 
Mound  City  National  Cemetery 
Preservation  Commission  who  will 
finance,  develop,  maintain^and  manage 
two  buildings  that  total  1,900  square 
feet  on  a  V2-acre  Moimd  City  National 
Cemetery  site  at  no  cost  to  VA. 
FOR  FURTHER  INFORMATION  CONTACT:       - 
Malinda  Pugh.  Office  of  Asset 
Enterprise  Management  (004B2), 
Department  of  Veterans  A^irs,  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420,  (202)  273-8192. 
SUPPLEMENTARY  MF0RMAT10N:  38  U.S.C. 
8161  et  seq.  specifically  provides  that 
the  Secretary  may  enter  into  an 
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enhanced-use  lease,  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  space  for  an 


activity  contributing  to  the  mission  of 
the  Department  and  that  the  lease  will 
enhance  the  property.  This  project 
meets  these  requirements. 


Approved:  March  4.  2003. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  fl3-5670  Filed  3-10-03;  8:45  ami 

BHJJNG  CODE  8320-01-M 
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Corrections 


Federal  Register 
Vol.  68,  No.  47 
Tuesday.  March  11,  2003 


This  section  of  Ihe  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conBctions  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  171 
RIN079&-AG95 

Implementation  of  Wildfire 
Suppression  Aircraft  Transfer  Act  of 
1996 

Correction 

In  rule  document  03-4443  begiiming 
on  page  8822  in  the  issue  of  Wednesday, 
February  26,  2003,  make  the  following 
correction: 

§171.6    [Correctad] 

On  page  8824,  in  §171.6,  in  the 
second  column,  paragraph  "(f)"  should 
read,  paragraph  "(b)". 

[FR  Doc.  C3-4443  Filed  3-10-03;  8:45  am) 

BiLUNG  CODE  1S05-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center 

Statement  of  Organization,  Functions, 
and  Delegations  of  AuttKMity 

Correction 

In  notice,  document  03-3998 
beginning  on  page  8040  in  the  issue  of 
Wednesday,  February  19,  2003,  make 
the  following  corrections: 

1.  On  page  8040,  in  the  second 
colirnm,  paragraph  "B"  should  read, 
paragraph  "C". 

2.  On  the  same  page,  in  the  same 

K  column,  after  paragraph  "A",  add  the 
text  "  B.  Under  Chapter  PA,  Office  of 
the  Director  (PA),  delete  Office  of 
Customer  Relations  (PAC)  in  its 
entirety". 

(FR  Doc.  C3-3998  Filed  3-10-03;  8:45  am] 

nUJNG  CODE  1505-01-O 


Tuesday, 
March  11,  2003 


Fart  n 

Office  of  Personnel 
Management 

SES  Positions  Tliat  Were  Career  Reserved 
During  2002;  Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SES  Positions  That  Were  Career 
Reserved  During  2002 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice 

summary:  As  required  by  section 
3132(b)(4)  of  title  5,  United  States  Code. 


this  gives  notice  of  all  positions  in  the 
Senior  Executive  Service  (SES)  that 
were  career  reserved  during  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  Everett,  Office  of  Executive 
Resources  Management,  (202  606-1610. 
SUPPLEMENTARY  INFORMATION:  Below  is  a 
list  of  titles  of  SES  positions  that  were 
career  reserved  at  any  time  during 
calendar  year  2002,  regardless  of 
whether  those  positions  were  career 


reserved  on  December  31.  2002.  Section 
3132(b)(4)  of  title  5.  united  States  Code, 
requires  that  the  head  of  each  agency 
publish  such  lists  by  March  1  of  the 
following  year.  The  Office  of  Persormel 
Management  is  publishing  a 
consolidated  list  for  all  agencies. 

U.S.  Office  of  Personnel  Management. 
Kay  Coles  lames. 
Director. 


POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002 


Agency  organization 

Advisory  Council  on  Historic  Preservation: 
Office  of  the  Executive  Director 

Department  of  Agriculture: 

Office  of  the  Chief  Information  Officer 

Office  of  the  Chief  Financial  Officer  

National  Finance  Center 


Office  of  the  Inspector  General 


Office  of  the  Chief  Ecorwrnmist 

Office  of  Operations 

Procurement  and  Property  Management 

Office  of  Outreach 

Rural  Housing  Service 

Rural  Business  Service  

Agricultural  Mari<eting  Service 


Grain  Inspection,  Packers  and  Stockyards  Administration 
Animal  and  Plant  Health  Inspection  Service  


Veterinary  Servk:es 


Career  reserved  positions 


Executive  Director. 
Special  Assistant. 

Deputy  Chief  Information  Offk:er. 

Associate  Deputy  Director,  NTIC. 

Deputy  Chief  Financial  Offk:er. 

Project  Manager. 

Director,  Applications  Systems  Dfviskxi. 

Director,  Information  Resources  Management  Diviskxi. 

Director,  Financial  Services  Division. 

Director.  Thrift  Savings  Plan  Division. 

Deputy  Director. 

Assistant  Inspector  General  for  Investigations. 

Deputy  Assistant  Inspector  General  for  Investigation. 

Asst  Inspector  General  for  Audit. 

Deputy  Assistant  Inspector  General  for  Audit. 

Deputy  Assistant  Inspector  General  for  Audit. 

Assistant  Inspector  General  for  Polk:y  Devekjpment  and  Research 
Management. 

Deputy  Assistant  Inspector  General  for  Investment  Immediate  Office. 

Deputy  Inspector  Gerieral. 

Dir  Ofc  of  Risk  Assessment  and  Cost-Benefit  AnI  Chairperson. 

Director  Gtobal  Change  Program  Offk». 

Director.  Offk:e  of  Energy  Polk:y  and  New  Uses. 

Director  Office  of  Operations. 

Director,  Procurement  and  Property  Management 

Deputy  Director,  Office  of  Property  and  Procurement  Management. 

Director,  USDA  Program  Outreach  Division. 

Controller. 

Director  Centralized  Servicing  Center. 

Deputy  Administrator  for  Business  Programs. 

Deputy  Administrator,  Fruit  and  Vegetable  Programs. 

Deputy  Administrator,  Dairy  Programs. 

Deputy  Administrator,  Livestock  and  Seed  Programs. 

Deputy  Administrator,  Tot)acco  Programs. 

Deputy  Administrator,  Compliance  and  Analysis. 

Deputy  Administrator,  Cotton  Programs. 

Deputy  Administrator,  Science  and  Technotogy  Programs. 

Deputy  Administrator,  Transportatwn  and  Marketing  Programs. 

Deputy  Administrator,  Poultry  Programs. 

Director  Field  Management  Division.  * 

Deputy  Administrator  for  Mari^eting  and  Regulatory  Programs— Busi- 
ness Services. 

Associate  Deputy  Administrator  for  Management  and  Budget. 

Deputy  Administrator,  Animal  Care. 

Director,  Center  for  Plant  Health  Science  and  Technotogy. 

Assistant  Deputy  Administrator  for  Emergency  Programs,  Plant  Protec- 
tion and  Quarantine. 

Associate  Deputy  Administrator,  WikHlfe  Services.  * 

Assistant -Deputy  Adminisirator  for  Agricultural  Quarantine  Inspection. 

Director,  Eastern  Region.  Wildlife  Services. 

APHIS  Intemational  Organization  Coordinator. 

Director,  South  Eastern  Region,  Veterinary  Services. 

Director,  Western  Region. 

Director,  Central  Region. 

Deputy  Administrator,  WikUife  Sen/k:8s. 

Director.  Animal  Health  Programs,  Veterinary  Servk^es. 

Director,  Center  for  Epklemiotogy  and  Animal  Health. 
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POSITIONS  THAT  WERE  CAREER  RESERVED  DURING  CALENDAR  YEAR  2002— Continued 


Agency  organization 


Career  reserved  positions 


Plant  Protection  and  Quarantine  Service 


Food  Safety  and  Inspection  Service 


Food  and  Nutrition  Sen/ice 


Farm  Sen/lce  Agency 


Foreign  Agricultural  Service  .. 

Risk  Management  Agency 

Agrknjltural  Research  Servrce 


National  Program  Staff  OfTice 


Beltsville  Area  Offk:e 


North  Atlantk:  Area  Office 


South  Atlantic  Area  Office 


Deputy  Administrator,  Intemational  Sendees. 

Director,  Westem  Regkin. 

Director,  Plant  Health  Programs,  PPQ. 

Director.  Eastem  Region. 

Deputy  Administrator,  Offk^e  of  Management. 

United  States  Coordinator  for  Codex  Aiimentarius. 

Assistant  Deputy  Administrator,  Offk%  of  Management. 

Associate  Deputy  Administrator,  Offkx  of  Polkry,  Program  Develop- 
ment and  Evaluation. 

Assistant  Deputy  Administrator,  Office  of  Management. 

Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Deputy  Administrator. 

Associate  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Assistant  Deputy  Administrator,  District  Enforcement  Operations. 

Director,  Technical  Service  Center,  Office  of  Field  Operations. 

Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Assistant  Deputy  Administrator,  OPPDE. 

Assistant  Deputy  Administrator. 

Assistant  Deputy  Administrator. 

Associate  Deputy  Administrator. 

Deputy  Administrator. 

Associate  Administrator. 

Assistant  Deputy  Administrator,  Offk»  of  Put)lk:  Health  and  Science. 

Assistant  Deputy  Administrator,  District  Inspectton  Operatkxis. 

Assistant  Administrator,  Staff  Services. 

Director,  Enforcement  Operations. 

Deputy  Administrator  for  Financial  Management.    ' 

Deputy  Admr  for  Management. 

Deputy  Administrator  for  Operatk>ns  and  Mgmt. 

Associate  Administrator. 

Director,  Office  of  Analysis  and  Evaluation. 

Controller.  .    . 

Director  Management  Servk»s  Division. 

Director,  Budget  Division. 

Deputy  Administrator  for  Fami  Loan  Programs. 

Director,  Financial  Management  Division. 

Director,  Grain  artd  Feed  Division. 

Assistant  Deputy  Administrator  Management. 

Director,  Cotton,  Oilseeds,  Tobacco  and  Seeds  Division. 

Deputy  Administrator  for  Research  and  Devekspment. 

Deputy  Administrator  for  Insurance  Services  Division. 

Assistant  Administrator  for  Technotogy  Transfer. 

Assistant  Administrator  for  Genetic  Resources. 

Deputy  Administrator  for  Administratton  and  Financial  Management. 

Director.  Office  of  Pest  Management  Poltoy. 

Director,  National  Animal  Disease  Center. 

Associate  Administrator,  Special  Interagency  Programs. 

issues  Manager. 

Chief  Budget  Offtoer. 

Associate  Deputy  Administrator. 

Deputy  Administrator  National  Program  Staff. 

Associate  Deputy  Administrator  for  Animal  PPVANDS. 

Assoicate  Deputy  Admin,  for  Natural  Resources  and  SAS. 

Associate  Deputy  Administrator  for  Crop  Productton,  Product  Value, 
and  Safety. 

Director  Beltsville  Area  Office. 

Assoicate  Director  Beltsville  Area. 

Director  United  States  Natkmal  Art>oretum. 

Director  Beltsville  Human  Nutritton  Research  Center. 

Director  Plant  Sciences  Institute. 

Director  Livestock  and  Poultry  Sciences  Institute. 

Director  Natural  Resources  Institute. 

Director,  Eastem  Regional  Research  Center. 

Assoc  Dir,  North  Atlantk;  area. 

Director,  Plum  Island  Animal  Disease  Center. 

Director,  North  Atlantk:  Area. 

Associate  Director  South  Atlantk:  Area. 

Director,  South  Atlantk:  Area. 

Director.  Center  for  Medtoal  A  and  V  Entomotogy. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 
Midwest  Area  Office  

MIdsouth  Area  Office  ' 

Southern  Plains  Area  Office  

Norlhem  Plains  Area  Office 

Pacific  West  Area  Office 

Cooperative  State  Research.  Education  and  Extension  Service 


Economic  Research  Service 


National  Agricultural  Statistics  Sen/ice 


Natural  Resources  Conservation  Service 


Forest  Service .«.. 


Career  reserved  positions 


Research 


Dir  Midwest  Area 
Assoicate  Director,  Midwest  Area. 
Supervisory  Veterinary  Medical  Officer 
Director  National  Center  for  Agri  Utilization. 
Director,  Southern  Regional  Research  Center,  New  Orieans. 
Director,  Mid-South  Area. 
Associate  Director,  Mid  South  Area. 
Director  Southern  Plains  Area. 
Assoicate  Director,  Southern  Plains  Area. 
Director,  Northern  Plains  Area. 
Associate  Director,  Northern  Plains  Area  Office. 
Director,  United  States  Meat  Animal  Research  Center. 
Director,  Western  Regional  Research  Center. 
Director,  Western  Human  Nutrifion  Research  Center. 
Director,  Pacific  West  Area  Office. 
Associate  Director.  Pacific  West  Area  Office. 
Director,  Westem  Cotton  Research  Laboratory. 
Deputy  Administrator  Partnerships 
Special  Asst  to  the  Administrator,  CSREES 
Deputy  Administrator,  Economic  and  Community  Systems. 
Deputy  Administrator,  Office  of  Extramural  Programs. 
Deputy  Administrator,  Information  Systems  and  Technology  Manage- 
ment. 
Administrator,  Economic  Research  Service. 
Associate  Administrator-Economic  RSCH  SVC. 
Director,  Natural  Resources  and  Environment  Division. 
Director,  Information  Services  Division. 
Budget  Coordinator  and  Strategic  Planner. 
Dir  Food  and  Consumer  Economics  Division. 
Director,  Marttet  and  Trade  Economics  Division. 
Administrator,  National  Agricultural  Statistics  Service. 
Deputy  Administrator  for  Field  Operations. 
Associate  Administrator.     _ 
Deputy  Administrator  for  Programs  and  Products. 
Director,  Statistics  Division. 
Director,  Research  and  Development  Division. 
Director,  Census  and  Survey  Division. 
Director,  Information  Technology  Division. 
Associate  Deputy  Administrator  (Westem  United  States). 
Associate  Deputy  Administrator  (Eastem  United  States). 
Director  Engineenng  Division. 
Director  Ecological  Sciences  and  Technology  Division. 
Director,  Soils  (Soil  Scientist) 
Director,  Strategic  Planning  Division 
Director,  Operations  Management  and  Oversight. 
Regional  Conservationist— South  Central. 
Regional  Conservationist — Midwest  Region. 
Director  Consen/ation  Operations  Division. 
Deputy  Chief  for  Managenoent  and  Strategic  Planning. 
Assistant  Deputy  Administrator. 
Senior  Soil  Scientist. 
Natural  Resources  Manager. 
Special  Assistant  to  the  Chief  (Program  Manager). 
Deputy  Chief  for  Strategic  Planning  and  Accountability. 
Director,  Resource  Conservation  and  Community  Development  Divi- 
sion. 
Director,  Resource  Inventory  Division. 

Director,  Animal  Husbandry  and  Clean  Water  Programs  Division. 
Associate  Deputy  Chief  for  Programs,  Air,  Water  and  Soil. 
Director,  Resource  Assessment  Division. 
Associate  Deputy  Chief  for  Programs  (Animal  Husbandry). 
Director,  Resource  Economics  and  Social  Sciences  Division. 
Regional  Conservationist — Norlhem  Plains. 
Special  Assistant  to  the  Chief. 
Associate  Deputy  Chief — Business  Operations. 
Director,  Fire  and  Aviation  Staff. 
Deputy  Chief,  Office  of  Finance  (CFO). 
Deputy  Chief,  Business  Operations. 
Chief  Operating  Officer. 
Director,  Financial  Management  Staff. 

Director,  Vegetation  Management  and  Protection  Research  Staff. 
Director,  Resource  Valuation  and  Use  Research  Staff 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Career  reserved  positions 


National  Forest  System 


State  and  Private  Forestry 
Field  Units 


Intemational  Forest  System 

American  Battle  Monuments  Commission: 

Office  of  Executive  Director 

Broadcasting  Board  of  Govemors: 

Intemational  Broadcasting  Bureau  ... 


Department  of  Commerce: 
Department  of  Commerce 


Office  of  the  Secretary r. 

Office  of  the  Chief  Financial  OfJicer  and  Assistant  Secretary  for  Ad- 
ministration. 


Office  of  the  General  Counsel  

Office  of  the  Assistant  Secretary  tbr  Administration  ....'. 

Director  for  Human  Resources  Management 

Director  for  Financial  Management 

Office  of  Budget  Management  and  Information  and  Chief  Informa- 
tion Officer. 

Director  for  Executive  Budgeting  and  Assistance  Management 

Office  of  Security  and  Administrative  Services  

Office  of  the  Assistant  Secretary  for  Administration 

Office  of  Inspector  General 

Office  of  Counsel  to  the  Inspector  General 

Office  of  Inspections  and  Program  Evaluation ,.... 

Office  of  Audits  

Office  of  Investigations 

Economics  and  Statistics  Administration .-. 


Director,  Wildlife,  Fish  and  Watershed  Research  Staff. 

Director,  Science  Policy,  Planning,  and  Information  Staff. 

Dir,  Range  Management  Staff. 

Director,  Forest  Management  Staff. 

Director,  Engioeering  Staff. 

Director,  Lands  Staff. 

Director,  Ecosystem  Management  Coordination. 

Director,  Wildlife,  Fish,  and  Rare  Plants. 

Director,  Minerals  and  Geology  Management  Staff. 

Director,  Watershed  and  Air  Management  Staff 

Director,  Recreation,  Heritage,  and  Wildemess  Research  Staff. 

Director  Cooperative  Forestry. 

Director,  Forest  Health  Protection. 

Northeast  Area  Director,  State  and  Private  Forestry 

Station  Director,  North  Eastem  Forest  Experiment  Station  (Newtown 

Square). 
Director,  North  Central  Forest  Experiment  Station  (Saint  Paul). 
Dir,  Pacific  Northwest  Forest  and  Range  Experiment  Station  (Port- 
.    land). 
Director,    Pacific    Southwest    Forest    and    Range    Expennr»ent    Sta 

(Vallejo). 
Director  Rocky  Mtn  Forest  and  Range  Expenment  State  (Ft.  Collins). 
Direi::tor,  Southern  Research  Station  (Asheville). 
Director,  Forest  Products  Lalxjratory  (Madison). 
Dep  Regional  Forester,  Pacific  Northwest  Region  (Portland). 
Director  Intemational  Institute  of  Tropical  Forest  (Rio  Piedras). 

Executive  Director. 

Dir  Engineering  and  Technical  Operations. 
Deputy  for  Engineering  Resource  Control. 
Deputy  for  Networi<  Operations. 
Associate  Director  for  Management. 

Deputy  Assistant  Inspector  General  for  Auditing. 

Deputy  Director  for  Financial  Services/Deputy  Chief  Financial  Officer. 

Chief  Financial  Officer  and  Chief  Administrative  Officer. 

Deputy  Chief  Financial  Officer/Direct  of  Budget. 

Deputy  Cfiief  Administrative  Officer. 

Deputy  Chief  Financial  Officer/Deputy  Chief  Administrative  Officer. 

Chief  4qformation  Officer. 

Deputy  Director  for  Financial  Policy. 

Chief  Infonnation  Officer  and  Director  for  High  Performance  Computing 

and  Communications. 
Ch  Standard  Reference  Materials  Program. 
Director,  Office  of  Information  Policy,  Planning  and  Review. 
Director  for  Y2K  Outreach. 

Deputy  Director,  Office  of  Budget. 

Deputy  Chief  Information  Officer. 

Director  for  Administrative  Services. 

Asst  General  Counsel  for  Finance  and  Litigation. 

Director,  Office  of  Executive  Support. 

Director  for  Security 

Director  for  Human  Resources  Management 

Deputy  Director  of  Human  Resources  Management. 

Dir  for  Financial  Management  and  Deputy  Chief  Financial  Officer. 

Director,  Office  of  Budget. 

Dir  for  Federal  Ass  and  Management  Support. 

Director,  Office  of  Security. 

Director,  Office  of  Acquisition  Management. 

Director  for  Technology  Management. 

Deputy  Assistant  Secretary  and  Director  for  Security.  . 

Assistant  Inspector  General  for  Administration. 

Assistant  Inspector  General  for  Systems  Evaluation. 

Counsel  to  the  Inspector  General. 

Assistant  Inspector  General  for  Inspections  and  Program  Evaluation. 

Assistant  Inspector  General  for  Auditing. 

Assistant  Inspector  General  for  Investigations. 

Director,  Stat— USA. 

Deputy  Director,  Office  of  Policy  DevelopntenL 
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Agency  organization 

Office  of  Policy  Development  

Bureau  of  the  Census 

Office  of  the  Director  


Career  reserved  positions 


Administrative  and  Customer  Services  Division 

Associate  Director  for  Information  Technology 

Data  Preparation  Division  

Associate  Director  for  Economic  Programs 

Economic  Planning  and  Coordination  Division 

Economic  Statistical  Methods  and  Programming  Division 

Agriculture  and  Financial  Statistics  Division 

Services  Division  

Foreign  Trade  Division  

Governments  Division 

Manufacturing  and  Construction  Division  

Associate  Director  for  Decennial  Census > 

Decennial  Management  Division 

Geography  Division 

Decennial  Statistical  Studies  Division 

Associate  Director  for  Demographic  Programs 

Housing  and  Household  Economic  Statistics  Division  

Demographic  Statistical  Methods  Division  .^... 

Associate  Director  for  Methodology  and  Standards 

Statistical  Research  Division  .-. 

Bureau  of  Economic  Analysis 

Office  of  the  Director  


Associate  Director  for  Regional  Ecorromics  

Associate  Director  for  Intemational  Economics 

Associate  Director  for  National  Income,  E  &  W  Accounts 

Director  of  Administration  

Office  of  the  Assistant  Secretary  for  Export  Enforcement  

Office  of  the  Assistant  Secretary  for  Economic  Devetopment  ... 

Intemational  Trade  Administration 

Office  of  the  Under  Secretary 

Office  of  the  Director  of  Administration  

Office  of  Consumer  Goods  

Deputy  Assistant  Secretary  for  Maricet  Access  and  Compliance 
Market  Access  and  Compliance 

Deputy  Assistant  Secretary  for  Agreement  Compliance  

National  Oceanic  and  Atmospheric  Administration  

Office  of  Intemational  Affairs  

Office  of  Finance  and  Administration  

Office  of  High  Perfonnance  Computing  and  Communications  .. 
Systems  Acquisition  Office 


Senior  Executive  for  Research. 
Assistant  Director  for  Mart<eting  and  Customer  Liaison. 
Chief,  Human  Resource  Division. 
Assoc  Dir  for  Field  Operations. 
Chief  Decennial  Sys  and  Contracts  Magnt  Office. 
Principal  Assoc  Dir  and  Chief  Financial  Offc. 
Principal  Associate  Director  for  Programs. 
Special  Advisor  to  the  Deputy  Director. 
Chief,  Policy  and  Stategic  Planning  Division. 
Assistant  to  the  Director. 
Chief  Admin  and  Customer  Services  Division. 
Assistant  to  tf>e  Director  for  Infomrwition  Technology. 
Assoc  Dir  for  Infonmation  Technology. 
Chief  National  Processing  Center. 
Associate  Director  for  Economic  Programs. 
Assistant  Director  for  Economic  Programs. 
Chf,  Economic  Planning  and  Coordination  Div. 
Chf,  Economic  Statistical  M  and  P  Division. 
Chief  Company  Statistics  Division. 
Chief  Service  Sector  Statistics  Division. 
Chf,  Foreign  Trade  Div. 
Chf,  Government  Div. 

Chief,  Manufacturing  and  Construction  Division.    , 
Associate  Director  for  Decennial  Census. 
Asst  to  the  Assoc  Dir  for  Decennial  Census. 
Assistant  Director  for  Decennial  Census. 
Chief,  Decennial  Managenrrent  Division. 
Chf,  Geography  Division. 
Chief,  Decennial  Statistical  Studies  Division. 
Associate  Director  for  Demographic  Programs. 
Chf,  Population  Division. 
Chief,  Demographic  Surveys  Division. 
Chf,  Housing  and  Household  Econ  Statistics  Div. 
Chief,  Statistical  Methods  Division. 
Chief,  Planning.  Research,  and  Evaluation  Division. 
Associate  Direct  for  Methodology  and  Standards. 
Chief  Statistical  Research  Division. 
Associate  of  Economic  Analysis. 
Director. 

Deputy  Director,  Bur  of  Economic  Analysis. 
Chief  Economist. 
Chf  Statistician. 

Associate  Director  for  Management  and  Chief  Administrative  Otficef. 
Assoc  Dir  for  Regional  Economics. 
Assoc  Dir  for  Intemational  Economics. 
Assoc  Dir  for  Natl  Inc,  Exp,  Wealth  Accounts. 
Chf  Natl  Income  and  Wealth  Div. 
Chief  Intemational  lnvestn>ent  Division. 
Chief.  Computer  Systems  and  Services  Division. 
Director  of  Administration. 

Deputy  Assistant  Secretary  for  Export  Enforcement. 
Director  Office  of  Export  Enforcement. 
Chief  Financial  Office/Chief  Administrative  Officer  (CFO/CAO). 
Director.  Office  of  Environmental  Technologies  Industries. 
Chief,  Financial  Officer  and  Director  of  Administration. 
Human  Resources  Manager. 
Director  Office  of  Consumer  Goods. 
Dir  Trade  Compliance  Center. 

Director,  Office  of  Eastern  Europe,  Russia,  and  Independent  States. 
Director,  Office  of  Multilateral  Affairs. 
Associate  Director  for  Management. 
Chief  Financial  Officer/Chief  Admin  Officer. 
Director  Staff  Office  for  Intemational  Programs. 
Director,  Office  of  Operations,  Management  and  Information. 
Chief  Financial  Officer/Admin  Officer. 
Director,  Budget  Office. 
Director,  Major  Projects  Office 
Dir  for  Human  Resources  Management. 

Director,  Finance  Office/Comptroller  (Finance  Office/Comptroller). 
Director  for  High  Performance  Computing  and  Communications. 
Chief  Information  Officer  and  Information  Technology  Acquisition  Man- 
ager. 
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POSITIONS  THAT  WERE  CAREER  RESERVED  DURING  CALENDAR  YEAR  2002— Continued 


AgerKy  organization 


Career  reserved  positions 


Office  of  Assistant  Administrator  Ocean  Serv  and  CZM 
National  Ocean  Service 


NOAA  Coastal  Sen/ices  Center  

Strategic  Environmental  Assessments  Division  

Coastal  Monitoring  and  Bioeffects  Assessment  Division  ... 
.  i-iazardous  Materials  Response  and  Assessment  Division 
Office  of  the  Assistant  Administrator  for  Weather  Services. 

Office  of  *»e  Chief  Information  Officer 

Management  and  Budget  Office 

Officer — Fed  Coordinator — Meteorology 

Office  of  Hydrologic  Development 

Hydrology  Laboratory  

Office  of  Science  and  Technology  

Meteorological  Development  Latwratory _ 

Systems  Engineering  Center 

Office  of  Operational  Systems 

Field  Systems  Operations  Center  

Telecommunications  Operations  Center  _ 

Maintenance,  Logistics,  and  Acquisition  Division 

Radar  Operations  Center  

National  Data  Buoy  Center 

Office  of  Climate,  Water,  and  Weather  Services  

Eastern  Region  , 

Southern  Region  ...„ 

Central  Region 

Western  Region  

Alaska  Regk>n 

ftotional  Centers  lor  Environmentaffrediction  


NCEP  Central  Operations  — 

Hydrometeorological  Prediction  Center 

Climate  Prediction  Center .* 

Storm  Predk:tk}n  Center  

Tropk:al  Prediction  Center 

Natk>nal  Marine  Fisheries  Service 

Offk^e  of  Fisheries  Conservation  and  Management  .. 

Offwe  of  Protected  Resources  

Nortfieast  Fisheries  Science  Center 

Southeast  Fisheries  Science  Cerrter 

Northwest  Fisheries  Science  Center  

Southwest  Fisheries  Science  Center  

Alaska  Fisheries  Science  Center 

Office  of  Asst  Administrator  Satellite,  Data  Info  Serv 

Director  NPOESS  Integrated  Program 

National  Climatk:  Data  Center  , 

Natk>nal  Oceanographk:  Data  Center  

Natk>nal  Geophysical  Data  Center 

Offk»  of  Systems  Development  


Offne  of  Assistant  Adnrtinistrator,  Ocean  and  Atmospheric  Re- 
search. 


Natk>nal  Sea  Grant  College  Program 


Senior  Ocean  Policy  Advisor. 

Associate  Assistant  Administrator  for  Management  and  Chief  FinarK^tal 

Offk»r/Chief  Administrative  Officer. 
Director,  National  Centers  for  Coastal  Ocean  Science  and  Scientist  for 

NOS. 
Deputy  Director,  National  Centers  for  Coastal  Ocean  Science  Senior 

Scientist. 
Director,  Office  of  National  Geodtk:  Survey  (National  Geodtk:  Survey). 
Director,  National  Centers  for  Coastal  Ocean  Science. 
Chf,  Strategic  Environmental  Assessments  Div. 
Chief  Coastal  Monitoring  Bioeffects  Asses  Div. 
Cfif,  Hazardous  Materials  R  and  A  Division. 
Senk)r  Advisor. 

Director,  Strategk:  Planning  and  Polk;y  Offk». 
Chief  Information  Offk»r. 
Dep  Chf  Fin  Ofc/Chief  Adm  Offk»r. 
Dir.  Ofc  of  the  Fed  Coord  for  Meterology. 
Director,  iDffice  of  Hydrologic  Development. 
Director,  Hydrology  L.aboratory. 
Chief,  Programs  and  Plans  Division. 
Director,  Office  of  Science  and  Technology. 
Director,  Meteorotogical  Devekipment  L.at>oratory.  *  .^ 

Director,  Systems  Engineering  Center. 
Director,  Oi^rce  of  Operational  Systems. 
Director,  Field  Systems  Operations  Center 
Chief,  Telecorrvnunications  Operations  Center. 
Chief,  Maintenance,  Logistics,  and  Acquisition  Diviskxi. 
Director,  l^xrad  Operatioruil  Support  Facility. 
Director,  National  Data  Buoy  Center. 
Director,  Office  of  Climate,  Water,  and  Weatfier  Sennces. 
Chief,  MeteorotogKal  Services  Division. 
Director  Eastern  Region  NWS. 
Dir  Southern  Region,  Ft  Worth. 
Director  Central  Regk)n.  - 

Dir,  Salt  Lake  City  Regkm.  • 

Dir,  Alaska  Regkxi,  Anchorage. 
Dir  Nat'l  Severe  Storms  Lab. 
Dir  Natl  Ctr  for  Environmental  Prediction. 
Director,  Environmental  Modeling  Center  (EMC)  and  Deputy  Director 

for  ScierKe. 
Director,  Aviation  Weather  Center. 
Director,  Central  OperatJoris. 
Chief,  MeteorologKal  Operations  Division. 
Dir  aimate  Predictkxi  Ctr  (CPC). 
Director,  Storm  Predrction  Center. 
Dir  Tropkal  Predkrtron  Ctr  Nafl  Hurricane  Ct. 
Dir  Seafood  Inspection  Program. 
Director  Offk»  of  Sustainable  Fisheries. 
Deputy  Assistant  Administrator  for  Regulatory  Programs. 
Director,  Offtee  of  Habitat  Protection. 
Chief  Intergovemmental  and  Recreatkxial  F  and  M. 
Director  Office  of  Science  and  Technology. 
Science  and  Research  Dir  Northeast  Region. 
Science  and  Research  Dir. 
Science  and  Research  Dir. 
Science  and  Research  Dir  Southwest  Region. 
Science  and  Research  Director. 
Chief  Financial  Offrcer/Chief  Administrative  Officer  SR  SCI  For  Environ 

Satel,  D  and  I  Serv  (NDSDIS). 
Systems  Program  Director. 
Director,  National  Climatk:  Data  Center. 
Director,  National  Oceanographk:  Data  Center. 
Dir,  Natkmal  Geophysical  Data  Center. 

Director,  Requirenients,  Planning  and  System  integratkxi  Diviskw.- 
Director,  Satellite  and  Ground  Systems  Program. 
Dir  Ofc  of  Sys  Devetopment. 
Program  Director  for  Weatf)er  Research. 

Director,  Weather  and  Air  Quality  Ftesearch. 
Chief  Financial  offk»r/Chief  Administrative  Offk»r. 
Deputy  Assistant  Administrator  for  Extramural  Research. 
Director,  National  Sea  Grant  College  Program. 


11642 


Federal  Register /Vol.  68,  No.  47 /Tuesday.  March  11.  2003 /Notices 


Federal  Register /Vol.  68,  No.  47 /Tuesday,  March  11,  2003 /Notices 


11643 


POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Aeronomy  Laboratory  

Air  Resources  Latwratory  

Atlantic  Ocean  and  Meteorology  Laboratory 

Geophysical  Fluid  Dynamics  Laboratory  

Great  Lake  Environmental  Research  Laboratory 

Pacific  Marine  Environmental  Research  Laboratory  

Space  Environnf>ental  Center 

Environmental  Technology  Laboratory 

Forecast  Systems  Laboratory 

Climate  Monitoring  and  Diagnostics  Laboratory  

Institute  for  Telecommunication  Scier>ces  

Institute  for  Telecommunication  Sciences,  Systems  and  Networtts 

Division. 
Patent  and  Trademarit  Office  •,• 

Chemical  Patent  Exam  Groups  


Office  of  Assistant  Commissioner  for  Patents 


Examining  Group  Directors 


Electrical  Patent  Exam  Groups 


Career  reserved  positions 


Mechanical  Patent  Exam  Groups 


Office  of  Asst  Commissioner  for  Trademarf<s 


National  Institute  of  Standards  and  Technology 


Office  of  the  Director,  National  Institute  of  Standards  and  Tech- 
nology. 


Office  of  Quality  Programs 

Program  Office 

Office  of  International  and  Academic  Affairs 


Director.  Aeronomy  Laboratory. 

Director  Air  Resources  Laboratory. 

Dir,  Atlantic  Oceanographic  and  Meteorological. 

Director. 

Director  Great  Lakes  Environmental  Research  Laboratory. 

Director  Pacific  Marine  Environmental  Laboratory. 

Director,  Space  Environment  Laboratory. 

Director. 

Director.  Forecast  Systems  Laboratory. 

Director  Climate  Monitoring  and  Diagnostk^s  Laboratory. 

Assoc  Admr  for  Telecommunkations  Science. 

Deputy  Dir  for  Systems  and  Networks. 

Dep  Admin  for  Legislative  and  International  Aff. 

Deputy  General  Counsel  for  Intellectual  Property  and  Solrcitor. 

Patent  Examining  Group  Director. 

Patent  Examining  Group  Director. 

Group  Director  110. 

Group  Director  120. 

Group  Director— 130. 

Group  Director  1 50. 

Deputy  Group  Director— 110. 

Group  Director — 180. 

Deputy  Group  Dir  1 50.  , 

Administrator  for  Search  and  Information  Res. 

Deputy  Assistant  Commissioner  For  Patent  Process  Services. 

Deputy  Group  Director— 1300. 

Group  Director. 

Group  Director.   ■ 

Group  Director. 

Group  Director. 

Group  Director. 

Patent  Examining  Group  Director. 

Patent  Examining  Group  Director. 

Patent  Examining  Group  Director. 

Group  Director  for  260. 

Group  Director  210. 

Group  Director  220. 

Group  Director — 230. 

Group  Director  240. 

Group  Director  250. 

Deputy  Group  Director— 250. 

Deputy  Group  Director— 260. 

Deputy  Group  Director — 230.  ^ 

Group  Director — 310. 

Group  Director— 320. 

Group  Director— 330. 

Group  Director — 340. 

Group  Director — 350. 

Chairman,  Trademari<  Trial  and  Appeal  Board. 

Deputy  Assistant  Commissioner  for  Trademarks. 

Director.  Trademark  Examining  Operation. 

Group  Director,  Trademark  Law  Offk^s. 

Group  Director,  Trademark  Law  Offices. 

Deputy  Commissioner  for  Trademark  Examinatkm  PoHcy. 

Group  Director,  Trademark  Law  Offk»s. 

Group  Director,  Trademark  Law  Offces. 

Deputy  Director,  Nist  Center  for  Neutron  Research. 

Chief,  Optical  Technotogy  Division. 

Director,  Infomnation  Technology  and  Applk:ations  Offtee. 

Director  for  Administratton  and  Chief  Financial  Offrcer. 

Deputy  Director  for  Management  Servk^s. 
Deputy  Director  for  Safety  and  Facilities. 

Executive  Director,  Visiting  Committee  on  Advanced  Technology  Pro- 
gram. 
Director,  BouMer  Laboratories. 
Director  for  Quality  Programs. 
Deputy  Director,  Ofc  of  Quality  Programs. 
Director,  Program  Office. 
Deputy  Director,  Informatkxi  Tech  Laboratory. 
Director  Intematkjnal  and  Academk:  Affairs. 


POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Offk:e  of  the  Director  for  Technology  Servrces  ... 
Manufacturing  Extension  Partner  Ship  Program  . 

Directors  Office,  Technology  Innovation  

Dirtectors  CMce,  Advanced  Technology  Program 


Economk:  Assessment  Offtee  

Electronics  and  Electrical  Engineering  Laboratory 

Manufacturing  Engineering  Laboratory  Offk:e 

Predskxi  Engir>eering  Division  

Intelligent  Systems  Division  

Chemk:al  Science  and  Technology  Laboratory  Offk:e  .. 

Physical  and  Chemical  Properties  Division 

Analytkal  Chemistry  Division  

Physks  Laboratory  Offk» 

Electron  and  Optnal  Physfcs  Division 

Atomk:  Phystes  Diviskm 

Time  and  Frequency  Diviskm 

Quantum  Physics  Division 

Materials  Science  and  Engineering  Laboratory  Office  .. 
Ceramk:s  DiviskMi  

Materials  Reliability  Division  

Reactor  Radiation  Division  

Building  and  Fire  Research  Laboratory 

Building  Materials  Division 

Building  Environment  Division 

Fire  Sdence  Division  

Computer  Systems  Laboratory  Offk» 

Advanced  Netwotic  Technok)gies  Division  

Computing  and  Applied  Mathematics  Laboratory  Office 

National  Technkal  Information  Service 

O/AD  for  Financial  &  Administrative  Management 

ComnfKxJity  Futures  Trading  Commission: 

Office  of  the  General  Counsel 

Office  of  the  Executive  Director 

Division  Economk:  Analysis 

DiviskKi  of  Enforcement ., 


Career  reserved  posltk>ns 


Chief  Financial  Officer. 

Deputy  Director,  Technology  Servk»s. 

Assoc  Dir  for  National  Programs.' 

Director,  Manufacturing  Extension  Partnership  Programs. 

Deputy  Director,  Manufacturing  Ext  Partnership  Prog. 

Dir,  Ofc  of  Techno!  Evaluation  and  Assessment. 

Dir  Infonnation  Technology  Laboratory. 

Associate  Dir  for  Polk:y  and  Operations. 

Deputy  Director,  Advanced  Technology  Program. 

Director,  Advanced  Technology  Program. 

Dir,  Materials  and  Manufacturing  Technology  Ofc. 

Director,  Electronics  and  Photonics  Technology  Office. 

Director,  Economic  Assessment  Office. 

Director,  Electronics  and  Electrical  Engineering  Laboratory. 

•Chief  Optoelectronrcs  Division. 

Deputy  Director. 

Dir,  Office  of  Mk:roelectronics  Programs. 

Chief,  Office  of  Manufacturing  Programs. 

Deputy  Director,  Manufacturing  Engineering  Laboratory. 

Deputy  Director,  Manufacturing  Engineering  Latx>ratory. 

Chief,  Precision  Engineering  Diviskm. 

Chief,  Intelligent  Systems  Division. 

Chief  Process  Measurements  Divisk>n. 

Dir,  Chemk:al  Sd  and  Technology  Laboratory. 

Deputy  Director,  Chemical  Sci  and  Techno!  Laboratory. 

Chief,  Physical  and  Chemk:al  Properties  Div. 

Chief,  Analytk^al  Chemistry  Diviskm. 

Mgr,  Fundamental  Constants  Data  Center. 

Director,  Physks  Laboratory. 

Deputy  Director,  Physrcs  Laboratory. 

Chief  Electron  and  Optical  Physks  Divisron. 

Chief,  Atomk:  Physks  Division. 

Chief,  Quantum  Metrokjgy  Diviskxi. 

Chief,  Time  and  FrequerK:y  Divisk>n. 

Senior  Scientist  and  Fellow  of  Jila. 

Senior  Scientist  and  Fellow  of  Jila. 

Chief,  Quantum  Physks  DIviskm.    «i# 

Dir,  Materials  Sci  and  Eng  Laboratory. 

Deputy  Director,  Materials  Scientist  and  Engineering  Laboratory. 

Chief,  Ceramics  Division. 

Chief  Materials  Reliability  Div. 

Chief,  Reactor  Radiation  Division. 

Group  Leader  Neutron  Condensed  Matter  Science. 

Chief,  Reactor  Operatk>ns. 

Chief,  Fire  Safety  Engineering  Division. 

Dir,  Building  and  Fire  Research  Laboratory. 

Deputy  Director,  Building  and  Fire  Research  Laboratory. 

Chief,  Fire  Safety  Engineering  Diviskm. 

Chf ,  Building  Materials  Div. 

Chief,  Building  Environment  Diviskxi. 

Chief,  Fire  Science  Division. 

Associate  Director  for  Program  Implementation. 

Chief  Advanced  Network  Technologies  Div. 

Associate  Director  for  Computing. 

Chief  High  Pert  Systems  and  Sendees  Diviskxi. 

Deputy  Director,  Natl  Technical  Info  Service. 

Assoc  Dir  for  Finance  and  Administration.  .   . 

Comptroller. 

Deputy  General  Counsel  (Litigation). 

Deputy  General  Counsel  (Opink>ns  and  Review). 

Deputy  General  Counsel  (Fteg  and  Adm). 

Deputy  General  Counsel.  .    . 

Dep  Exec  Dir 

Dir,  Ofc  in  Information  Resources  Mgmt. 

Director,  Office  of  Financial  Management. 

Dep  Chf  Economist. 

Chief  Counsel. 

Associate  Director  for  Surveillance. 

Deputy  Director  (Western  Operations). 

Deputy  Director  (Eastern  Operations). 

Associate  Director. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Division  of  Trading  and  Markets 

Consumer  Product  Safety  Commission: 

Office  of  Executive  Director 

% 

Office  of  Hazard  Identification  and  Reduction 


Office  of  tfie  Secretary  of  Defense: 

Office  of  the  Secretary 

Office  of  Under  Secretary  for  Policy 

Office  of  tfie  Assistant  Secretary  of  Defense 
Office  of  Assistant  Secretary  (Solic) 

Director,  Operational  Test  and  Evaluation  ... 
Ofc  of  Inspector  General  


Career  reserved  positions 


Ofc  of  Asst  Secy  of  Defense  (Reserve  Affairs) 

Ofc  Dep  Asst  Secy  (Civilian  Personnel  P/E  Opportunity) 

ODASD  (Requirements  &  Resources)  

Department  of  Defense  Education  Activity 

Office  Assistant  Sec  Health  Affairs  

Office  of  Asst  Secy  of  Def  for  Public  Affairs  

Office  of  the  Under  Secretary  of  Defense  (Comptroller)  . 

Office  of  Director  of  Administration  &  Management 

Washington  Headquarters  Services  


Associate  Director. 

Associate  Director. 

Deputy  Director  (Contract  Markets). 

Chief  Counsel. 

Counsel  for  Special  Projects. 

Assistant  Executive  Director  for  Compliance. 
Associate  Executive  Dir  for  Field  Operations. 
Asst  Exec  Director  for  Infonnation  Services. 
Assoc  Exec  Dir  for  Engineering  Sciences. 
Associate  Executive  Director  for  Economic. 
Asst  Exec  Dir  for  Hazard  I  and  R. 

Deputy  Assistant  Executive  Director  for  Hazard  Identification  and  Re- 
duction. 
Associate  Executive  Director  for  Epidemiology. 

Asst  to  the  Secry  of  Def  Intelligence  Oversig. 

Deputy  Assistant  to  the  Secretary  of  Defense  (Intelligence  Oversight). 

Foreign  Relations  and  Defense  Policy  Manager. 

Director  for  Nuclear  Safety  and  Security  Nato  Policy. 

Deputy  Assistant  Secretary  of  Defense  (Forces  and  Resources). 

Director  for  Programs,  Resources  and  Assessments. 

Dir  Requirements  and  Technology  and  Acquisition. 

Deputy  Director  for  Live  Fire  Test  and  Evaluation. 

Deputy  Director  for  Resources  and  Ranges. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Investigations. 

Dep  Asst  Inspector  Gen  for  Investigations. 

Asst  Insp  Gen  for  Adm  and  Info  Management. 

Dir,  Audit  Planning  and  Technical  Support. 

Director,  Contract  Management. 

Director,  Financial  Management. 

Deputy  Asst  Inspector  General  for  Auditing. 

Asst  Inspector  General  for  Auditing. 

Dir  for  Investigative  Operations. 

Director,  Acquisition  Management  Directorate. 

Dep  Asst  Insp  Gen  for  Criminal  Invest  P  and  O. 

Director,  Office  of  Departmental  Inquiries. 

Director,  Office  of  fntelligence  Review. 

Director,  Readiness  and  Logistk:s  Support. 

Director  for  Audit  Follow-up  and  Technical  Support. 

Deputy  Assistant  Inspector  General  for  Audit  Policy  and  Oversight. 

Director,  Office  of  Administration  and  Information  Management. 

Assistant  Inspector  General  for  Inspection  and  Policy. 

Assistant  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Auditing. 

Director,  Defense  Criminal  Investigative  Service. 

Deputy  Director,  Defense  Criminal  Investigative  Service. 

Assistant  Inspector  General  for  Inspections  and  Policy. 

Assistant  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Auditing. 

Principal  Director  (Manpower  and  Personnel). 

Principal  Director  and  Director,  Workforce  Relations  and  Devetopment. 

Director,  Program  and  Budget  Coordination. 

Associate  Director  for  Management. 

Dir  Info  Management  Tech  and  Reengineering. 

Director  Acquisition  Management  and  Support. 

General  Counsel. 

Director,  AFIS 

Dir  Armed  Forces  Radio  and  Television  Service. 

Deputy  Director,  American  Forces  Information  Service. 

Special  Assistant  to  the  ASD  (Public  Affairs). 

Dir.  Prog  and  Fin  Control. 

Deputy  Director  for  Program  and  Financial  Control; 

Deputy  Chief  Financial  Officer. 

Deputy  Chief  Financial  Offk:er. 

Deputy  Director,  Pentagon  Force  Protection  Agency. 

Director  of  Personnel  and  Security. 

Dir,  Freedom  of  Infonnation  and  Security  Review. 

Director  Real  Estate  and  Facilities. 

Deputy  Director,  Real  Estate  and  Facilities. 

Deputy  Director,  Personnel  and  Security. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Career  reserved  positions 


Office  of  the  General  Counsel 


Office  of  the  Under  Secretary  of  Defense  (Acquisition.  Technology, 
and  Logistics).       .^ 


Deputy  Under  Secretary  of  Defense  (Acquisition  and  Technology) 


y 


Asst  to  the  SEC  of  Def  for  Nuclear  &  Chemical  &  Biological  De- 
fense Programs. 


Office  of  the  Director  of  Defense  Research  &  Engineering 


Ofc  of  Asst  Secy  (Command,  Control.  Commun  &  Intel) 


Defense  Advanced  Research  Project  Agency  (DARPA) 


Deputy  General  Counsel  (IG). 

Dir  Def  Ofc  of  Hearings  and  Appeals. 

Executive  Director,  Defense  Science  Board. 

Director,  Pacific  Armaments  Cooperation. 

Dir  Planning  and  Analysis. 

Deputy  Director,  Defense  Acquisition  Regulations  System. 

Director,  Acquisition  Resources  and  Analysis. 

Deputy  Director,  Resource  Analysis. 

Principal  Deputy,  Acquisition  Resources  and  Analysis. 

Deputy  Director,  OSD  Studies  and  FFRDC  Programs. 

Director  for  Defense  Procurement. 

Deputy  Director  Naval  Warfare. 

Deputy  Dir,  Cost  Pricing  and  Finance. 

Deputy  Director  Munitions. 

Sr  Staff  Special  For  Air  Superiority  Systems. 

Deputy  Director,  Contract  Pol  and  Administration. 

Deputy  Director  Land  Warfare. 

Deputy  Director,  Def  Syst  Procurement  Strategies. 

Deputy  Director,  Def  Syst  Procurement  Strategies. 

Deputy  Director  Electronic  Warfare. 

Deputy  Director,  Foreign  Contracting. 

Deputy  Director  for  Policy  Initiatives. 

Special  Asst  Concepts  and  Plans. 

Dir  OSD  Studies  and  FFRDCA. 

Princ  Deputy  Director,  Strategic  and  Tactical  Systems. 

Deputy  Director  Air  Warfare. 

Deputy  Director  Arms  Control  Implementation  Compl. 

Asst  Deputy  Director,  Arms  Control  I  and  C  , 

Director  Ind  Capabilities  and  Assessments. 

Deputy  Director  (Missile  Warfare). 

Deputy  Director,  Developmental  Test  and  Evaluation. 

Assistant  Deputy  Under  Secretary  of  Defense  (Acquisltkxi  Process  and 

Polkaes). 
Principal  Assistant  Deputy  Under  Secretary  of  Defense  (Acquisition 

Reform)  . 

Assistant  Deputy  Director,  Air  Warfare. 
Deputy  Director,  Acquisition  Management. 
[)eputy  Director,  Acquisition  Management. 
Deputy  Director,  Electronic  Business. 
Deputy  Director,  Defense  Acquisitron  Regulations  System. 
Deputy  Director,  Defense  Procurement  Strategies. 
Director,  Defense  Procurement  and  Acquisition  Policy. 
DAS  of  Def  (Nuclear  Treaty  Programs). 

Deputy  Assistant  to  the  Under  Secretary  of  Defense  (Nuclear  Matters). 
Deputy  Asst  to  the  Under  Secy  of  Defense  (Chemical  and  Biotogkal. 

Defense). 
Director.  Space  and  Sensor  Technology. 
Director  for  Weapons  Systems. 
Assistant  Deputy  Under  Secretary  of  Def  (FDP). 
Director  for  Bio  Systems. 

Director  tor  Science  and  Technology  Plans  and  Programs. 
Director  for  Technology  Transition. 
Director  for  Multi-Disciplinary  Systems. 
Director  for  Information  Technologies. 
Director  for  Infonnation  Technologies. 
Director  for  Informatkm  Technologies. 
Director,  Program  Analysis  and  Integration. 
Director,  Program  Analysis  and  Integratkxi. 
Director,  Technology  and  Evaluation. 
Director.  Counterintelligence.  • 

Director,  Counterintelligence. 
Director,  International  Affairs. 
Dir.  Contracts  Management  Offk:e. 
Special  Asst.  Information  Technology. 
Deputy  Director  DARPA. 
Prog  Manager  (Joint  Applications  Study  Group). 
Director.  Tactual  Technology  Offk». 
Deputy  Director,  Management  Operatkxis. 
Program  Manager  (Acquisition  Innovatkm). 
Director,  Microsystems  Technology  Office. 
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Agency  organization 


Office  of  the  Joint  Chiefs  of  Staff  Missile  Defense  Agency 


Defense  Contract  Audit  Agency 


Regional  Managers 


Defense  Logistics  Agency 


Career  reserved  positions 


Office  of  General  Counsel  

Office  of  Deputy  Director,  Material  Management 

Defense  Personnel  Support  Center  

Defense  Training  &  Performance  Data  Center  .. 
Defense  Contract  Management  Agency  


Deputy  Director,  Information  Technology  Office. 

Director,  Information  Technology  Office. 

Executive  Director,  Future  Combat  Systems. 

Joint  Applications  Study  Group  Program  Manager. 

Deputy  Director,  Advanced  Technology  Office. 

Deputy  Director,  Tactical  Technology  Office. 

Director,  Special  Projects  Office. 

Deputy  Director  for  Wargaming,  Simulation  and  Analysis. 

Deputy  for  Program  Operations. 

Director,  Contracts  Directorate. 

Deputy  for  Technology.- 

Asst  Dep  for  Theater  Air  and  Missile  Defense. 

Chief  Architect/Engineer. 

Deputy  Chief  Architect/Engineer. 

Deputy  for  System  Development. 

Executive  Director. 

Deputy  Program  Manager,  National  Missile  Defense  Joint  Program  Of- 
fice. 

National  Missile  Defense  Technical  Director  (NMD  TD). 

Deputy  for  Acquisition  Strategy  and  Long  Range  Planning. 

Deputy  for  Program  Integration. 

Director.  Advanced  Concepts. 

Deputy  Director,  Advanced  Concepts. 

Deputy  Director,  Joint  National  Integration  Center. 

Deputy  Program  Director  for  Battle  Management,  Command  and  Con- 
trol. 

Director,  Combined  Test  Force,  Ground-Based  Midcourse  Defense-. 

Joint  Program  Office  (GMD-JPO). 

Deputy  Director,  DCAA. 

Assistant  Director,  Operations. 

Asst  Dir,  Policy  and  Plans. 

Director,  Field  Detachment. 

Director,  DCAA. 

Deputy  Regional  Director,  Western  Region. 

Regional  Director,  Eastem. 

Regional  Director,  Northeastem. 

Regional  Director,  Central. 

Regional  Director,  Western. 

Regional  Director.  Mid-Atlantic. 

Dep  Regional  Director  Eastem  Region. 

Deputy  Regional  Director  Northeastem  Region. 

Deputy  Regional  Dir  Central  Region. 

Dep  Reg  Dir  Mid  Atlantic  Region. 

Chief  Actuary. 

Dir,  Defense  Manpower  Data  Center. 

Dep  Commander,  Def  Construction  Supply  Ctr. 

Deputy  Commander  Defense  Distribution  Center. 

Comptroller. 

Exe  Dir,  Resource,  Planning  and  Performance  Dir. 

Director,  Information  Operaitons  (J-6). 

Dir,  Civilian  Personnel  Mgmt  Service. 

Executive  Director  Hunrtan  Resources. 

Director,  Defense  Energy  Support  Center. 

Executive  Director,  Electronic  Business  Office. 

Executive  Director 

Executive  Director,  Business  Modemization. 

Executive  Director,  Logistic  Policy  and  Acquisition  Management. 

Program  Executive  Officer. 

Executive  Director,  Business  Operations. 

Deputy  Director,  Information  Operations/Chief  Technical  Officer. 

Deputy  Director  for  Program  Support. 

General  Counsel,  DLA. 

Deputy  General  Counsel  (Administration). 

Deputy  Commander,  Defense  General  Supply  Ctr. 

Deputy  Commander  (DLSC). 

Deputy  Commander.  DPSC. 

Deputy  Dir  Defense  Manpower  Data  Center. 

Director,  Defense  Contract  Management  Agency-East. 

Director,  Defense  Contract  Management  Agency-East. 

Director,  Defense  Contract  Management  Agency-West. 

Director,  Defense  Contract  Management  Agency-West. 

Deputy  Executive  Director.  Contract  Management  Operations. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Defense  Information  Systems  Agency 


Career  reserved  positions 


Office  of  the  Director 

Directorate  for  Strategic  Plans  and  Policy 

Directorate  for  C4  &  Intelligence  Programs 

Directorate  for  Operations 

Directorate  Disa,  for  Logistics,  F  &  S  Projects 

Directorate  for  Enterprise  Integration  

Defense  Threat  Reduction  Agency  


Defense  Security  Assistance  Agency  ... 
Defense  Finance  &  Accounting  Service 

Defense  Security  Service 


Department  of  the  Air  Force: 


Executive  Director,  Contract  Mgmt  Operations. 

Executive  Director,  Program  Integration  (Acquisition). 

Deputy  Director,  f>efense  Contract  Management  Agency. 

Executive  Director,  Financial  and  Business  Operations  and  Comp- 
troller. 

Chief  Information  Officer. 

Program  Executive  Officer/Executive  Director,  Standard  Business  Sys- 
tems. 

General  Counsel.  • 

Deputy  General  Counsel. 

Comptroller. 

Director  for  Strategic  Plans  and  Policy. 

Special  Assistant  for  Liaison  Activities. 

Chief,  Technology  and  Standards  Division. 

Principal  Director  for  Interoperability. 

Special  Asst/lnfrastructure  and  Infonnation  System  Security. 

Chief  Engineer,  Infonnafion  Systems  Security. 

Chief  Spectrum  Anal  and  Mangnt  Division. 

Principal  Director  for  Computing  Services. 

Chief,  Policy,  Plans,  and  Appropriated  Programs  Division. 

Chief,  Defense  Computing  Business  Office. 

Chief,  Defense  Information  Systems  Networit  Business  Office. 

Assistant  for  Program  Oversight. 

Director  for  Manpower,  Personnel  and  Security. 

Principal  Director  for  Applications  Engineerirtg. 

Deputy  Comptroller. 

Chief,  Plans,  Concepts  and  C2  Applications  Division. 

Assistant  for  C4I  Enterprise  Program  Integration. 

Chief  Engineer,  Center  for  Integrated  Switched  Networi<  Services. 

Chief  Executive  Engineer,  Network  Services  Directorate. 

Chief,  Center  for  Defense  Information  Systems  Networks  Servwes. 

Chief,  Customer  Focus  Center. 

Chief  Executive  for  Information  Technotogy  Systems*and  Programs. 

Chief  Technology  Officer,  Disa  Westhem. 

Chief,  Transformation  Executive. 

Principal  Director  for  Network  Services. 

Chief,  Global  Information  Grid  Network  and  Infonrwtkxi  Operations. 

Deputy  Manager  National  Commun  Systems. 

Inspector  General. 

Chief  lnformatk)n  Offk»r. 

Tech  Dir  Adv  Info  Tech  Servrces  Joint  Prog. 

Director  for  Technrcal  Integration  Services. 

Technical  Dir,  Space  Infonnation  Syst  Offk». 

Director  for  Procurement  and  Logistics. 

Deputy  Director  for  Joint  R  A  and  I. 

Staff  Spec  for  Spec  Tech  Program. 

Chief,  Weapons  Lethality  Division. 

Deputy  Director,  Operations  Directorate. 

Director  for  Electronics  and  Systems. 

Director  for  Weapons  Effects. 

Chief,  Simulatran  and  Test  Division. 

Director  for  Programs. 

Program  Director,  Special  Programs  Office. 

Dir  for  CounterproHferation  Programs. 

Comptroller. 

Deputy  Director,  on  Site  Inspection  Plans  and  Ftesources. 

Director,  CounterproHferation  Support  and  Operatkins. 

Director,  Acquisition  Management. 

Director,  Chemical-Biological  Defense. 

Deputy  Director,  Technology  Security. 

Chief  Scientist. 

Chief  Information  Offk:er. 

Deputy  Director,  Cleveland. 

Principal  Deputy  Director  Defense  Finance  and  Accounting  Service. 

Dir,  Defense  Investigative  Sen^k». 

Deputy  Director  for  Devekjpmental  Programs. 

Deputy  Director  for  Security  Programs. 

Deputy  Director  for  FieW  Operations. 

Deputy  Director  for  Program  Analysis  and  Evaluation. 

Deputy  Director  for  Resources.  -  - 

Deputy  Director,  DSS. 
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Agency  organization 

Office  of  Administrative  Assistant  to  the  Secretary  .... 

Office  of  Small  &  Disadvantaged  Business  Utilization 

Auditor  General 

Air  Force  Audit  Agency  (FOA) 


Career  reserved  positions 


AF  Office  of  Special  Investigations  (FOA) 

Office  of  the  General  Counsel  

ODAS  Budget  „ 

ODAS  Cost  &  Economics 

Office  of  ASAF  for  Acquisition  

ODAS  Science,  Technology  &  Engineering  

ODAS  Management  Policy  &  Program  Integration 

ODAS  Contracting  

Directorate  of  Space  and  Nudear  Deterrence  

Air  Force  Program  Executive  Office  (FOA)  

Air  Force  Review  Boards  Agency  (AFRBA) — FOA 

Air  Force  Base  Conversion  Agency  (FOA)  

Office  of  the  Chief  of  Staff 

Test  and  Evaluation  

Air  Force  Studies  and  Analyses  Agency  (DRU)  .... 
Deputy  Chief  of  Staff.  Warfighting  Integration 


AF     Command     and     Control     and     Intelligence    "Surveillance 
Reconaissance  Center  (FOA) 

Deputy  Chief  of  Staff,  Installations  &  Logistics  

Civil  Engineer 

Sen/ices  

MaintenarKe 

Plans  &  Integration  ^ 

Logistics  Readiness 

Resources  .'..- 

Communications  Operations  

AF  Center  for  Environmental  Excellence  (FOA)  

Manpower  &  Organization 

Programs , 

Strategic  Planning 

Deputy  Chief  of  Staff,  Personnel  


Deputy  Chief  of  Staff,  Air  and  Space  Operations 

AF  Operational  Test  &  Eval  Ctr  (DRU)  

Air  Force  Matenel  Command  

Personnel  , 

Contracting 

Logistics  ^ • 


Administrative  Assistant. 

Deputy  Administrator  Assistant. 

Director,  Office  of  Small  and  Disadvantage  Bus  Utilization. 

Auditor  General  of  the  Air  Force. 

Assistant  Auditor  General  (Support  and  Personnel  Audits). 

Asst  Aud  Gen  (Operations). 

Deputy  Auditor  General  of  the  Air  Force. 

Assistant  Auditor  General  (Support  and  Personnel  Audits). 

Assistant  Auditor  General  (Acquisition  and  Logistics  Audits). 

Assistant  Auditor  General  (Financial  and  Systenrts  Audits). 

Executive  Director. 

Executive  Director,  Defense  Cyt)er  Crime  Center  (DCCC). 

Deputy  General  Counsel  (Dispute  Resolution). 

Chief,  Budget  Management  Division. 

Deputy  tor  Budget. 

Chief,  Budget  Investments  Directorate. 

Associate  Deputy  Assistant  Secretary  (Cost  and  Ecorramics). 

Deputy  Assistant  Secretary  (Cost  and  Economics). 

Director,  Air  Force  Center  for  Acquisition  Excellence. 

Principal  DAS  (Acquisition  and  Mgmt). 

Deputy  Assistant  Secretary  (Science,  Technology  and  Engineering). 

Associate  Deputy  Assistant  Secretary,  Management  Policy  and  Pro- 
gram Integration. 

Deputy  Assistant  Secretary  (Management  Policy  and  Program  Integra- 
tion). ' 

Associate  Deputy  Assistant  Secretary  (Contracting). 

Deputy  Director,  Space  and  Nuclear  Deterrance. 

Air  Force  Program  Executive  Officer,  Weapons. 

Deputy  Program  Executive  Officer  (Command  and  Control  and  Com- 
tjat  Support  Systems). 

Air  Force  Program  Executive  Officer  for  Services. 

Deputy  for  Air  Force  Review  Boards. 

Director  Air  Force  Base  Conversion  Agency. 

Air  Force  Historian. 

Deputy  Director  Test  and  Evaluation. 

Director,  Air  Force  Studies  and  Analyses  Agency. 

Director,  Architecture  and  Interoperability. 

Assistant  Deputy  Chief  of  Staff  for  Warfighting  Integration. 

Director,  C4ISR  Architecture  and  Assessment. 

Senior  Technical  Director,  AFC2ISR. 

Assistant  Deputy  Chief  of  Staff  Installation  and  Legist. 

Deputy  Civil  Engineer. 

Director  of  Services. 

Deputy  Director  of  Maintenance. 

Director  of  Plans  and  Integration. 

Chief,  Comt)at  Support  Division. 

Deputy  Director  of  Logistics  Readiness. 

Chief,  Aircraft/Missile  Support  Division. 

Deputy  Director  of  Resources. 

Deputy  Director  of  Communications  Operations. 

Directors  Air  Force  Center  for  Environmental  Excellence. 

Deputy  Director  for  Manpower  and  Organization. 

Associate  Director  of  Programs  and  Evaluation. 

Deputy  Director  of  Strategic  Planning. 

Assistant  Deputy  Chief  of  Staff  Personnel. 

Dir  of  Personnel  Force  Development. 

Deputy  Director  Personnel  Force  Management. 

Director,  Palace  Compass  Program  Management  Office. 

Director,  Strategic  Plans  and  Future  Systems. 

Deputy  Director  for  Personnel  Policy. 

Deputy  Director  of  Operational  Requirements. 

Director  Nuclear  Weapons  and  Counterproliferation  Agency. 

Associate  Director  for  Ranges  and  Airspace. 

Associate  Director  for  Operations. 

Scientific  Advisor. 

Executive  Director. 

Chief  Technology  Officer.  ' 

Director,  Personnel. 

Deputy  Director  Contracting. 

Deputy  Director  for  Depot  Maintenance. 

Deputy  Director  for  Supply  Management.  • 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Engineering  &  Technical  Management 
Financial  Management  &  Comptroller  . 

Communications  &  Information  

Plans  &  Programs 

Requirements 

Operations  Directorate 

Directorate  of  Civil  Engineer 

Electronic  Systems  Center  


Standard  Systems  Center  

Aeronautical  Systems  Center 

Directors  of  Engineering 

Systems  Program  Offices 

Human  Systems  Center  

Air  Force  Research  Laboratory  » 

Air  Vehicles  Directorate  

AFRL— Munitions  Directorate  

Space  Vehicles  Directorate  

Information  Directorate  

Directed  Energy  Directorate  

K/laterials  and  Manufacturing  Directorate  .... 

Sensors  Directorate  - 

Human  Effectiveness  Directorate  , 

Arnold  Engineering  Development  Center  ...'. 

Air  Force  Flight  Test  Center  

Air  Logistics  Center,  Oklahonwi  City 

Air  Logistics  Center,  Warner  Robins  


Air  Logistics  Center,  Ogden 


U.S.  Central  Command 
U.S.  Space  Command  .. 


Career  reserved  positions 


Air  Annament  Center 

AAC — Systenre  Program  Office 

Air  Combat  Command  

Air  Mobility  Command  

Air  Force  Reserve  Command  .. 


Deputy  Director,  Depot  Maintenance. 
Director,  Engineering  and  Technical  Mgmt. 
Deputy  Director,  Financial  Management  and  ComptroHer. 
Director,  Communications  and  Information. 
Deputy  Director,  Plans  and  Programs.  < 

Director,  Requirements. 
Deputy  Director  of  Operations. 
Deputy  Command  Civil  Engineer. 
Executive  Director. 

Program  Director  Strategic  and  Nuclear  Deterrence  02. 
Director,  Materiel  Systems  Group. 
Director,  Plans  and  Programs. 

Program  Director,  Defense  Infomration  Infrastructure  Air  Force. 
Director,  Information  Programs  Office. 
Director,  Contracting. 
Director,  Standard  Systems  Center. 
Executive  Director. 
Director  System  Management. 
Director,  Contracting. 

Director  Financial  Management  and  Comptroller. 
Director  of  Engineering  F-22 
Director  of  Engineering  Joint  Strike  Figtrter. 
Director  of  Engineering  Propulsion. 
Program  Director,  Air  Combat  Spo. 
Program  Director,  Mobility  Spo. 
Deputy  Director. 
Executive  Director,  AFRL. 
Director,  Plans  and  Programs. 
Associate  Director  for  Investment  Strategy. 
Director,  AFRL  Washington  Office. 
Assoc  Dir  for  Air  Platforms. 
Associate  Director  for  Weapons. 
Associate  Director  for  Space  Technotogy. 
Director  Infomiation. 
Director  Directed  Energy. 
Director,  Materials  and  Manufacturing. 
Associate  Director  for  Manufacturing  Technical  and  Afford. 
Director,  Sensors. 

Director,  Hunr»n  Effectiveness  Directorate. 
Executive  Director. 
Executive  Director. 
Director,  Commodities  Management. 
Executive  Director. 

Product  Group  Manager,  Propulsion  Systems. 
Director,  Logistics  Management. 
Director,  Technotogy  and  Industrial  Support. 
Executive  Director. 
Director,  Logistks  Management. 
Director,  Maintenance. 
Director,  Contracting. 
Director,  Financial  Managenient. 
Executive  Director. 

Air  Logistics  Center,  Ogden  Director  ComnKxities. 
Director,  LogistKS  Management. 
Director,  Contracting. 
Executive  Director. 
Director,  Plans  and  Programs. 
Director,  Lethal  Strike  Joint  Program  Office. 
Program  Dir  Counterair  Joint  SPO. 
Deputy  for  Maintenance  and  Logistics. 
Principal  Deputy  Director  of  Operations  for  Transpoil. 
Deputy  Director  of  Ljogisttos. 
Air  Commander  4th  Air  Force. 

Air  (Commander  10th  Air  Force.  ^ 

Air  Commander  22nd  Air  Force. 
Assistant  Vk»  Commander. 
Director,  Plans. 

Director  of  Operations.  . 

Scientifk:  Advisor. 

Director  of  Resources,  Requirements,  Budget  and  Assessmei*. 
Director  of  Programs  and  Ftesources. 
I  Chief  Techntoal  Officer  and  Director  of  Analysis. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 
Space  and  Missile  Systems  Center  .,. 

U.S.  Strategic  Command 

U.S.  Transportation  Command 

Federal  Executive  Institute — Dev  Assignment  

Department  of  the  Army: 

Department  of  the  Army  .' 


Office  of  the  Secretary 

Office  Deputy  Under  Secretary  of  Army  (OPS  Research) 


Office  Administrative  Asst.to  the  Sec  of  Army  

Office  of  the  General  Counsel 

Ofc  Asst  Secretary  Amriy  (Civil  WoiVs)  

Ofc  Asst  Sec  Army  (Financial  Management  &  Comptroller) 


OASA  (Installations  &  Environment) 


Ofc  Asst  Sec  Army  (Manpower  &  Reserve  Affairs) 


Ofc  Asst  Sec  Army  (Acquisition,  Logistics  and  Technology) 


HQDA  Army  Acquisition  Executive 


Chief  Information  Officer/G-6 


Army  Audit  Agency 


Career  reserved  positions 


Agency  organization 


Director,  Systems  Acquisition. 

Executive  Director. 

Director  Contracting. 

Program  Director,  Milsatcom  JPO. 

Associate  Director  for  Strategic  Planning. 

Deputy  Director  Command  Control  Communication  Computer  and  Intel 

System. 
Director  Program  Analysis  and  Financial  Mgmt. 
Special  Assistant  for  Financial  Management  Studies. 

Deputy  Assistant  Secretary  of  the  Amiy  (ARBA). 

Assistant  Deputy  Chief  of  Staff  tor  Personnel  (Installation  Manage- 
ment). 

Deputy  Chief  of  Staff  for  Resource  Management. 

Assistant  Deputy  Chief  of  Staff  for  Logistics  (Readiness). 

Director  of  Modemization. 

Interagency  Coordinator  of  Military  Support  to  Civil  Authorities. 

Spec  Asst  for  Air  and  Missil  Defense. 

Special  Assistant  for  Systems. 

Assistant  Deputy  Under  Secretary  of  the  Army  for  Operations  Re- 
search. 

Director,  Test  and  Evaluation  Management  Agency. 

Special  Assistant  for  Systems. 

Administrator  Assistant  to  the  Secretary  of  the  Amiy. 

Deputy  Administrator  Assistant  to  the  Secretary  of  the  Army. 

Director  Single  Agency  Manager  for  Pentagon  Information  Technology. 

DejMJty  General  Counsel  (Ethics  and  Fiscal) 

Deputy  Assistant  Secretary  for  tfie  Army  (Management  and  Budget). 

DAS  of  the  Army  (Policy  and  Legislation). 

Assistant  Deputy  Assistant  Secretary  for  Army  Budget. 

Deputy  for  Cost  Analysis. 

Director  of  Investment. 

DAS  of  the  Army  (Financial  Operations). 

Spec  Adv  for  Economic  Pol  and  Productivity  Prog. 

Director  for  Business  Resources. 

Director  of  Management  and  Control. 

Director  of  Business  and  Investments. 

Dep  Prog  Mgr  for  Chem  Demilitarization  Oper. 

Program  Manager  for  Chemical  Demi  Operations. 

Deputy  Program  Manager  for  Chemical  Demilitarization. 

Director  of  Civilian  Personnel  Management. 

Deputy  Assistant  Secretary  of  the  Army  (Civilian  Personnel  Policy). 

Director  for  Equal  Employment  Opportunity/Civil  Rights. 

Deputy  Assistant  Secretary  for  Research  and  Technology/Chief  Sci- 
entist. 

Deputy  Asst  Secy  of  the  Army  (Policy  and  Procurement). 

Deputy  Assistant  Secretary  of  the  Army  for  Plans,  Programs  and  Pol- 
icy. 

Assistant  Deputy  Under  Secretary  (International  Affairs)  (Security  Co- 
operation). 

Director  for  Research  and  Latwratory  Management. 

Director  for  Technology. 

Director  for  Assessment  and  Evaluation. 

Director,  Procurement  Policy  and  Acquisition  Reform. 

Director,  Army  Contracting  Agency. 

Deputy  Peo,  Armored  Systems  Modemization. 

Deputy  Program  Executive  Officer,  Command  and  Control  Systems. 

Deputy  Program  Executive  Officer,  Communication  Systems. 

Program  Executive  Officer,  Enterprise  Information  Structure. 

Deputy  Program  Executive  Officer  for  Aviation. 

Deputy  Program  Executive  Officer,  Missile  Defense. 

Deputy  Program  Executive  Officer,  Tactical  Missiles. 

Deputy  Program  Executive  Officer  for  Fire  Supplies  System. 

Program  Executive  Officer,  Intelligence,  Electronic  Warfare  and  Sen- 
sors. 

Dir  of  Army  Information. 

Deputy  Chief  Information  Officer/G-6. 

Director  for  Enterprise  Management. 

The  Auditor  General. 

Deputy  Auditor  General. 

Director,  Logistical  and  Financial  Audits. 

Director,  Acquisition  and  Force  Management. 


Office,  Chief  of  Staff  

Operations  Test  &  Evaluation  Coniiriand  (OCSA  FOA) 

Army  Center  of  Military  History  (OCSA  FOA)  

Office,  Assistant  Chief  of  Staff  for  Installation  Mgmt 


Office,  Deputy  Chief  of  Staff.  G-4 

Office,  Deputy  Chief  of  Staff,  G-6 
Office.  Deputy  Chief  of  Staff,  G-3 

Office,  Deputy  Chief  of  Staff.  G-1 


Amfiy  Research  Institute  (DCSPER  FOA)  

U.S.  Total  Army  Personnel  Command  (DCSPER  FOA) 
National  Guard  Bureau 

USA  Space  and  Missile  Defense  Command  


Training  and  Doctrine  Command  (TRADOG) 


Directorate  of  Research  &  Development 


Directorate  of  Civil  Worlcs 


Career  reserved  positions 


TRADOC  Analysis  Center  

U.S.  Amiy  Nuclear  and  Chemical  Agency 
MHitary  Traffic  Mgmt  Command  

U.S.  Army  Forces  Command  

U.S  Army  Signal  Command  

U.S.  Army  Corps  of  Engineers 


Director,  Policy  and  Operations  Management. 
Director,  Facilities,  Housing  and  Environment. 
Tech  Director,  Test  and  Experience  Command. 
Director  United  States  Anny  Evaluation  Center. 
Chief  Historian. 

Deputy  Assistant  Chief  of  Staff  for  Installation  Management. 

Deputy,  Installation  Management  Agency. 

Deputy,  Installation  Management  Agency. 

Financial  Manager. 

Regional  Director  (htortheast). 

Regional  Director  (Northwest). 

Regional  Director  (Souttieast). 

Regional  Director  (Southwest). 

Regional  Director  (Europe).  ^ 

Regional  Director  (Pacific). 

Associate  Director,  Force  Projection  and  Distribution. 

Executive  Director,  Strategic  Logistics  Agcy. 

Cfiief  Aviation  Logistics  Office. 

Associate  Director  of  Sustainment. 

Did  not  find  title  for  this  position. 

Technical  Advisor  to  the  DCSOPS. 

Director,  Army  Model  and  Simulation  Office. 

Director,  Requirements  Directorate. 

Deputy  Director  of  Training. 

Director.  United  States  Army  Research  Inst  and  Chief  Psychologist. 

Director  for  Manprint  Directorate. 

Chief.  Policy  and  Program  Development  Division. 

Director  of  Plans,  Resources  and  Operations. 

Director  of  Army  Personnel  Transformation. 

Dir,  Manp  and  Pers  Res  Lab  and  Assoc  Dir,  ARI. 

Director,  Army  Declassification  Activity. 

Program  Executive  Officer  for  Infomnation  Systems  and  Chief  Informa- 
tion Officer. 

Principle  Assistant  Response  for  Contracting. 

Director,  Advanced  Technology  Directorate. 

Director.  Weapons  Directorate. 

Director,  Space  and  Missile  Defense  Battle  Laboratory. 

Director,  Integration  and  Interoperatjility  for  Missile  Defense. 

Assistant  Deputy  Chief  of  Staff  for  Resources  Management. 

Assistant  Deputy  Chief  of  Staff  for  Training  Policy  Plans  and  Pro- 
grams. ■-    - 

Deputy  to  the  Commanding  General.  CASCOM. 

Assistant  Deputy  Chief  of  Staff  for  Base  Operations  Support. 

Assistant  Deputy  Chief  of  Staff  for  Combat  Development. 

Deputy  Chief  of  Staff  for  Base  Operations  Supp. 

Director  of  Operations. 

Director  of  OJierations. 

Director. 

Director.  United  States  Army  Nuclear  and  Chemical  Agency. 

Special  Assistant  for  Transportation  Engineering. 

Deputy  to  ttie  Conrjmander. 

Assistant  Deputy  Chief  of  Staff  for  Personnel  and  Inst  Management. 

Assistant  Deputy  Chief  of  Staff  for  Logistics  and  Readiness. 

Technical  Director/Chief  Engineer. 

Director  of  Real  Estate. 

Director  of  Human  Resources. 

Director  of  Resource  Management. 

Principal  Assistant  Responsible  for  Contracting. 

Director  of  Corporate  Iriformalion. 

Deputy  Director  Engineer  Research  and  Development  Center. 

Director  of  Research  and  Developnrient. 

Asst  Dir  for  Research  and  Dev  (Civil  Worte  Prog). 

Asst  Dir  Research  and  Dev  (Military  Prog). 

Deputy  Director. 

Chief.  Programs  Management  Division. 

Chief,  Planning  Division. 

Principal  Asststwit  for  Civil  Worlts. 

Chief  Engineering  Division. 

Chi  OPS.  Construction  and  Readiness  Division. 

Chief.  PoHcy  Review  and  Analysis  Division. 

Chief.  Engineering  and  Construction  Division. 

Chief.  Operations  Division. 
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Agency  organization 


Career  reserved  positions 


Directorate  of  Military  Programs 


Directors  of  Programs  Management 


Directors  of  Engineering  &  Technical  Services 


Engineer  Research)  and  Development  Center 


Engineerr  Topographic  Laboratories,  C  of  Engineers 

Construction  Engineering  Res  Lab  Champaign,  IL  

Cold  Regions  Research  &  Engineering  Lab  Hanover.  NH 
U.S.  Army  Materiel  Command 

Office  of  DCS  for  Logistics  &  Operations 

Special  Analysis  Office  

Office  Deputy  Commanding  General 

Office  of  DCS  for  Research,  Dev  and  Acquisition  

Office  of  Deputy  Chief  of  Staff  for  Ammunition  

Office  of  DCS  for  Acquisition  

Office  of  Deputy  Chief  of  Staff  for  Personnel 

Office  of  the  Deputy  Chief  of  Staff  for  Res  Management  , 

USA  Security  Assistance  Command  

US  Army  Operations  Support  Commarxj  

Natick  Soldier  Center 

U.S.  Army  Soldier  &  Biological  Command  (SBCCOM) 


US  Army  Communications  Elect  Comd  (CECOM) 


CECOM  Research,  Development  &  Engirwering  Center 


U.S.  Army  Research  Laboratory 


Chief,  Planning  and  Policy  Division. 

Deputy  Director,  Military  Programs. 

Chief,  Programs  Management  Division.  , 

Chief,  Environmental  Division.  , 

Chief,  Engineering  and  Construction  Division 

Chief,  Interagency  and  Intemational  Services  Division. 

Chief,  Installation  Support  Division.  ^ 

Director  Programs,  Management,  MVD. 

Director  Programs  Management,  NAD. 

Director  of  Programs  Management. 

Director  Programs  Management. 

Director  Programs  Management,  POD. 

Director  of  Programs  Management,  SAD. 

Director  Program  Management,  SPD. 

Dir  Programs  Management,  SWD. 

Director  of  Engineering  and  Technical  Services. 

Director  of  Engineering  and  Technical  Services,  NAD. 

Director  of  Engineering  and  Technical  Services,  LRD. 

Director  of  Engineering  and  Technical  Services,  NWD.   • 

Director  of  Engineering  and  Technical  Services,  POD. 

Dir  of  Engineering  and  Technical  Services,  POD. 

Director  of  Engineering  and  Technical  Services,  SPD. 

Dir  of  Engineering  and  Technical  Services,  SWD. 

Director,  Geotechnical  Laboratory. 

Director  Environmental  Latraratory. 

Director,  Coastal  and  Hydraulics  Laboratory. 

Director,  Engineer  Research  and  Development. 

Director,  Information  Technology  Laboratory. 

Director,  Geotechnical  and  Structures  Laboratory. 

Director. 

Director. 

Director. 

Deputy  Chief  of  Staff  for  Corporate  Information/Chief  Information  Offi- 
cer. 

Assistant  Deputy  Chief  of  Staff  for  Logistics  and  Operations. 

Director  Army  Single  Stock  Fund/Director  AMC  Logistics  Systems  and 
Processes. 

Chief,  Stategic  Analysis  and  Planning  Office. 

Principal  Deputy  for  Logistics. 

Principal  Deputy  for  Acquisition. 

Senior  Advisor  for  Science  and  Technology. 

ADCS  for  RDA  Science  Technology  and  Engineering. 

ADCS  for  RDA— Business  OPS/Director  AMC  TOCR  Program. 

Assistant  Deputy  Chief  of  Staff  for  Ammunition. 

Asst  Dep  Chief  of  Staff  for  Res  DAAC  and  P  Mgmt. 

Dep  Chief  of  Staff  for  Personnel. 

Assistant  Deputy  Chief  of  Staff  for  Resource  Management/Executive 
Director  for  Business. 

-Deputy  Chief  of  Staff  for  Resource  Management. 

Deputy. 

Deputy  of  the  Commander.  * 

Director,  Natick  Rd  and  E  Center. 

Director,  Engineering  Directorate. 

Technical  Director. 

Deputy  to  the  Commander 

Director  for  Operations,  Remediation  and  Restoration. 

Director,  United  States  Army  Robert  Morris  Acquisition  Center. 

Director,  CECOM  Acquisition  Center. 

Associate  Director,  Communications  Elect  Command  Acquisition 
Center— Washington  Operations  Office. 

Deputy  to  the  Commander. 

Dir-Night  VIslon/Electro  Sensors  Directorate. 

Director,  Space  and  Terrestrial  Committee  Directorate. 

Director,  I  and  E  Warefare  Directorate. 

Director,  Software  Engineering  Directorate. 

Director/Army  Systems  Engineer. 

Director  for  C4I  Log  and  Readiness  Center. 

Assoc  Tech  Dir  Resech  Devel  and  Engineering  Ctr. 

Director,  Command,  Control  and  System  Integration  Directorate. 

Director  United  States  Army  Research  Laboratory. 

Associate,  Director  for  Plans,  Programs  and  Budget 

Deputy  Director. 
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POSITIONS  THAT  WERE  CAREER  RESERVED  DURING  CALENDAR  YEAR  2002— Continued 


AgerKy  organization 

Survivability/Lethality  Analysis  Directorate  

Amiy  Research  Office 

Sensors  and  Electron  Devices  Directorate 

Computational  and  Information  Sciences  Directorate 

Weapons  and  Material  Research  Directorate  

Human  Research  and  Engineering  Directorate  (ARL) 
U.S.  Army  Aviation  and  Missile  Command  (AMCOM) 


Missile  Res  Development  &  Engineering  Center  (RDEC) 


Aviation  Research,  Devek>pment  and  Engineering  Center 


Tank-Automotive  and  Armaments  Comd  (TACOM) 


Tank-Automotive  Res,  D  &  E  Center  (TARDEC) 


Career  reserved  positkms 


US  Army  Armament  Research,  D  &  E  Center  (ARDEC) 

Warheads,  Energettes  and  Combat  Support  Armaments  Center 

Fire  Support  Amiaments  Centers 

Close  Comt)at  Armaments  Center 

US  Army  Simulation,  Training  &  Instrumentation  Command  

US  Army  Test  and  Evaluation  Command,  (TECOM) 

US  Army  Materiel  Systems  Analysis  Activity 

Headquarters,  US  Anuy,  Europe 

U.S.  Army  Military  District  of  Washington  -.. 

U.S.  Souttiern  Command  

Department  of  the  Navy: 

Office  of  the  Secretary 

Office  of  the  Under  Secretary  of  the  Navy 

Office  of  the  Auditor  General 


Ofc  of  the  Asst  Secy  of  Navy  (Manpwr  &  Res  Affs) 


Director,  Survrvability/Lethality  Analysis  Directorate- 
Director. 

Dir,  Research  and  Technology  Integration. 

Director,  Er>gir(eering  Sciences  Directorate. 

Director,  Physical  Sciences  Directorate.  ,;  ^  . 

Deputy  Director  and  Director  Electron  Devk:es  Research  Director.  * 

Director. 

Deputy  Director. 

Deputy  Director  and  Directorate  Materials  Research  Director. 

Director,  Human  Research  and  Engineering  Directorate. 

Executive  Director,  Acquisition  Center. 

Directoffor  Er)gineering. 

Executive  Dir,  Integrated  Materiel  Mgmt  Ctr. 

Deputy  Executive  Director  for  TMDE. 

Deputy  to  the  Commander.  *^ 

Deputy  to  the  Commander. 

Executive  Director  Acquisition  Center. 

Executive  Director  Integrated  Material  Managenr>ent  Center 

Dir  for  Systems  Simulation  and  Devek)pnr»ent  Technotogy  Director  for 
Missiles  and  Development,  Research. 

Development  and  Engineering  Center. 

Associate  Director  for  Systems,  Missiles. 

Director  for  Weapons  Sciences. 

Director  for  Missile  Guidance. 

Director  for  Propulsion  and  Structures. 

Techn  Dir  (Aviation)  and  ED-US  Amny  ARD  and  EC 

Director  of  Aviation  Engineering. 

Director  of  Aeroflight  Dynamk». 

Dir  of  Advanced  Syst/Assoc  Dir  for  Technol. 

Associate  Director  for  Tech  Appl/Director  of  Special  Program. 

Director  of  Acquisitkjn  Center. 

Director,  Integrated  Materiel  Mgmt  Center. 

Director  United  States  Army  Armament  and  Chemical  A  and  L  ACT. 

Deputy  to  the  Commander. 

Vice  PreskJent  for  Research. 

Preskjent/Director.  ,  ^ 

Vice  PreskJent  for  Customer  Engineering. 

Vk:e  President  for  Product  Development. 

Executive  Vk:e  President  for  Technotogy  Transfer/Director,  Natkxwl 
Automotive  Center. 

Technical  Director  for  Annament. 

Asst  Techracal  Director  (System  Development  and  Engineering). 

A/Technrcal  Directorate  (Systems  Concepts  and  Technokigy) 

Director,  Warheads  Energetk»  and  Comtat  Support  Armaments  Cen- 
ter. 

Sentor  Technkial  Executive  for  Fire  Support.  , 

Senior  Technrcal  Executive  for  Close  Combat. 

Deputy  to  the  Commander. 

Tech  Director  and  Chief  Scientist.  » 

Director,  Technical  Mission. 

Director,  Joint  Program  Offrce  for  Test  and  EvaKiatton. 

Director. 

Chief,  Combat  Integration  Diviskjn. 

Assistant  Deputy  Chief  of  Staff,  Personnel  (Civilian  Personnel). 

Assistant  Deputy  Chief  of  Staff,  Engineer  for  Engineering  and  Housing. 

Deputy  Chief  of  Staff  for  Resource  Management 

Director  of  Cemetery  Operations. 

Deputy  to  the  Commander  for  Installatton  Support. 

Technfcal  Advisor— Sustaining  Base/Quality  of  Life. 

Chief  Information  Officer. 
Director  for  Electronk;  Business  and  Security. 
Assistant  for  Administration. 
Did  not  find  title  for  this  position. 
Auditor  General  of  the  Navy. 
'  Deputy  Auditor  General  of  the  Navy. 

Assistant  Auditor  General  for  Installation  and  Environment  Audits. 
Assistant  Auditor  General  for  Research,  Development  &  Acquisitton 

Audits. 
Dir,  Hunian  Resources  Operations  Center,  OCHR 
Director,  Offtee  of  Civilian  Human  Resources. 
Assistant  General  Counsel  (Manpower  and  Fteserve  Affairs). 
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Agency  organization 


OAS  of  Navy  (Installations  &  Environment)  

OAS  of  the  Navy  (Research,  Dev  &  Acquisition) 


Program  Executive  Officers/Strategic  Systems  Programs 


OFC  of  ^e  Asst  Secy  of  Navy  (Fin  Mgmt  Comptroller) 


Naval  Center  for  Cost  Analysis  

Office  of  the  Naval  Inspector  General 

Office  of  the  General  Counsel 

Naval  Criminal  Investigative  Service  . 


Chief  of  Naval  Operations 


Career  reserved  positions 


Director,  HR  Policy  and  Program  Dept,  OCHR. 

Director,  HR  Operations  and  Systems  Department. 

Deputy  Assistant  Secretary  of  the  Navy  (Civilian  Human  Resources). 

Asst  General  Counsel  (Install  and  Environment). 

Director,  Navy  Acquisition  Refomi  and  Standards  Improvement. 

Executive  Director  for  Acquisition  and  Business  Management. 

Head,  Contract  Policy. 

Asst  Gen  Coun  (Res,  Dev  and  Acquisition). 

Director,  Acquisition  Career  Management. 

Executive  Director,  Navy  Intemational  Programs  Office. 

Deputy  Chief  Engineer. 

Deputy  Program  Executive  Officer  Surface  Strike. 

Deputy  PEO  for  Aircraft  Carriers. 

Director,  Plans  and  Programs  Division. 

Chief  Engineer. 

Asst  for  Shipboard  Systems. 

Branch  Head,  Reentry  Systems  Branch. 

Deputy  Program  Executive  Officer  for  Unmanned  Aerial  Vehicles. 

Deputy  Director,  Theater  Air  Missile  Defense  and  SE/Director  of  Weap- 
ons. 

Technical  Plans  Officer. 

Head,  Res  Branch  and  DE  Dir,  Plans  and  Progs  Div. 

Assistant  for  Missile  Engineering  Systems. 

Deputy  PEO  for  Strike  Weapons. 

Deputy  Program  Executive  Officer,  Submarines 

Asst  for  Systems  Integration  and  Compatit)ility. 

Dep  Prog  Exec  Ofcr  for  ASW,  A/S  Mission  Prog. 

Dep  Prog  Exec  Ofcr  for  Tactk:al  Air  Programs. 

Deputy  PEO,  Mine  Warfare. 

PEO  for  Information  Technology. 

Aegis  Deputy  Program  Manager. 

Prog  Exec  Officer  ASW  Assault  and  Spec  Miss  PRO. 

Deputy  PEO  for  Enterprise  Solutions. 

Deputy  PEO  for  Information  Technology/Tech  Dir. 

Deputy  Program  Mgr ,  Future  Carrier  Program  Offrce. 

Assoc  Dir,  Budget  and  Reports/Fiscal  Manag  Div. 

Asst  General  Counsel  (Financial  Managenrient). 

Dir,  Investment  and  Dev  Div. 

Dir,  Financial  Mgmt  Pol  and  Systems  Division. 

Director,  Program/Budget  Coordination  Division. 

Director,  Program  /Budget  Coordination  Division. 

Dir  Resource  Allocation  and  Analysis  Division. 

Director,  Financial  Management  Division. 

Director,  Business  and  Civilian  Resources  Division. 

Dir  Naval  Center  for  Cost  Analysis. 

Deputy  Naval  Inspector  General. 

Special  Counsel  for  Litigation. 

Dir  Naval  Criminal  Invest  Service. 

Asst  Dir  of  Counterintelligence. 

Special  Agent  in  Charge  Norfolk  Field  Ofc. 

Special  Agent  In  Charge. 

Deputy  Director,  NCIS. 

Assistant  Deputy  Chief  of  Naval  Operations  (Logistics). 

Deputy  Director  of  Naval  Training. 

Assistant  Deputy  Chief  of  Naval  Operation  (Resources,  Warfare  Re- 
quirements, and  Assessments) 

Assistant  Deputy  Chief  of  Naval  Operations  (Manpower  and  Per- 
sonnel) 

Assistant  Deputy  Chief  of  Naval  Operations  (Warfare  Ftequirements 
and  Programs) 

Director,  Special  Programs  Division. 

Assistant  Director,  Space,  Information  Warfare,  Commarxl  and  Control. 

Assoc  Dir  Warfare  Integration  and  Assessment  DiV. 

Deputy  Director,  Warfare  Integration  and  Assessment  Division. 

Deputy  Director  for  Networks  Integration  and  Transformation/Assoc. 

Dir  for  Navy  Inf  Officer. 

Head,  Readiness.  Sustainability  arxl  Infrastructure  Branch. 

Associate  Director,  Assessment  Division. 

Tech  Dir,  Submarine  arnl  SSBN  Security  Program. 

Technreal  Director. 

Deputy  Director  for  Programming. 

Head  Force  Stnx:ture  and  Analysis  Branch. 
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Agency  organization 


Bureau  of  Naval  Personnel  

Bureau  of  Medkiine  &  Surgery  

Military  Seallft  Command 

Military  Sealift  Command 

Naval  Meteorology  &  Oceanography  Comm,  Stennis  SC,>^S  .. 
Ofc  of  Commander,  U.S.  Atlantic  Fleet/Joint  Forces  Command 


Ofc  of  the  Commander,  U.S.  Pacifk:  Command  

Office  of  the  Commander,  U.S.  Pacific  Fleet  

Ofc  of  the  Commander,  Naval  Education  and  Training 

Naval  Recruiting  Command 

Naval  Air  Systems  Command  Headquarters 


Naval  Air  Systems  Command  Headquarters 


Naval  Air  Warfare  Center  Aircraft  Division 


Naval  Air  Warfare  Center  Weapons  Div,  China  Lake,  CA 


Naval  Training  Systems  Center 

Space  &  Naval  Warfare  Systems  Command 


Career  reserved  positkxis 


Assoc  Dir,  Expeditk>nary  Warfare  Division. 
Director,  Logistk^s  Planning  and  Innovatkxi. 
Dir  Naval  History/Dir,  Naval  Historical  Ctr. 
Deputy  Director  Envir  ProtectkMi  Safety  Occp  Heal  Div. 
Director  Strategk:  Sealift  Division. 
ACNP  for  MPN  Financial  Management.  ,         . 

Dep  Commander  for  Fin  Mgmt  and  Comptroller. 
Counsel. 
Comptroller. 
Executive  Director. 
Technical/Deputy  Director. 

Director,  Joint  Training,  Analysis,  and  Simulatkw  Center. 
Deputy  Director  Fleet  Maintenance. 
Director,  Joint  Battle  Lab. 

Director,  Command,  Control  Communicatkwis  and  Computers  Sys- 
tems. 
Deputy  Director,  Shore  Activities  Readiness. 
Chief  Information  Officer. 
Deputy  Director  Fleet  Maintenance. 
Deputy  Director  Shore  Installation  Management. 
Executive  Director,  Planning  and  Resources.  , 

Executive  Director,  Total  Force  Management. 
Comptroller. 

Deputy  Commander.  i 

Program  Director  for  Enterprise  Solutions. 
Executive  Dir,  Corporate  Operations. 
Deputy  Commander  for  Acquisition  and  OperatkMis. 
Deputy  Assistant  Commander  for  Logistk:s. 
Deputy  Asst  CDR  for  Contracts. 
Deputy  Comptroller. 
Counsel,  Naval  Air  Systems  Command. 

Director,  Systems  Engineering  Department.     ,  '  .  ^ 

Director,  Avkwikis  Department. 
Director,  Air  Vehicle  Department. 
Director,  Logistics  Management  Integration. 
Dir,  Tactkal  Aircraft  and  Missiles  Contracts  Dept. 
Director,  Support  Equip/Aircraft  Launch/Recovery  Equip. 
Director,  Cost  Analysis  Department.  « 

Deputy  Acquisition  Executive. 

Deputy  Assistant  Commander,  Research  and  Engineering. 
Dir  Industrial  Operations. 
Director,  Warfare  Analysis  Department. 
Director,  Propulsion  and  Power  Department 
Director,  Air  Vehrcle  and  Flight  Systems  Engineering  Dept. 
Director,  Test  and  Evaluation  Engineering  Department. 
Director,  Logistrcs  Systems  and  Analysis  Dept. 
Deputy  Commander,  Naval  Air  Sys  Command. 
Dir,  Strike  Wpns,  UAV,  NAVAIR  Programs  Contracts  Dept. 
Dir  Budget  Formulation  Justification  Exe  Div. 
Deputy  Counsel,  NAVAIR. 
Deputy  Asst  CDR  for  Aviation  Depots. 
Dir  Naval  Aviation  Science  and  Tech  Office. 
Asst  Commander  for  Corporate  Operations. 
Director,  Design  Interface  Main.  Planning  and  Knowledge  Req. 
Dir,  Air  ASW,  Assault  and  Special  Mission  Prog  Contracts  Dept. 
Deputy  Director  for  Navy  Test  and  Eval  and  Tech  Rqmts. 
Dep  Asst  CDR  for  Tande/Exec  Dir,  NAWCAD/Dir.  Tande.  NAWCAD.* 
Director,  Perf  Based  Logistics  and  Material  Mgmt.  Dept. 
Director,  Avionics  Department. 
Dir  of  Atlantic  Ranges  and  Facilities  Dept. 
Assistant  Director,  NAVSTO/Research/Technology. 
Head,  Pacifk:  Ranges  and  Facilities  Depart. 
Director,  Avk)nk:s  Dept. 

Director,  Weapons/Mission  Systems  Integratkjn  Dept. 
Director  for  Test  and  Evaluation. 
Director,  Weapons  and  Targets  Dept. 
Executive  Director,  NAWCWD/Director,  Research/Engineering. 
Director  of  Corporate  Operatkjns. 
Director,  Threat/Target  Syst  Depart. 
Executive  Director. 

Exec  Dir,  NAWCTSD/Director,  Program  Mgmt,  NAWCAD. 
Exec  Dir,  Contract. 
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Space  and  Naval  Warfare  Systems  Center 


Space  and  Naval  Warlare  Systems  Center,  Chiarleston 
Naval  Facilities  Engineering  Command 


'  Naval  Sea  Systems  Command 


Deputy  Comptroller. 

Counsel  Space  and  Naval  Warfare  Systems  Com. 

Executive  Dir,  Space  Tech  Systems  Prog  Dir. 

Director,  Washington  Operations  Office. 

Program  Director,  Intell,  Surveillance  and  Reconnaissance  Director. 

Technical  Director,  SPAWAR. 

Program  Director,  Communications  System  Program  Directorate. 

Director,  Chief  Technology  Officer. 

Executive  Director,  C4ISR  Installations  and  Logistics  Directorate. 

Program  Director,  C2I  and  Combat  Support  Applications  Directorate. 

Deputy  Commander. 

Deputy  Chief  Engineer. 

Director,  Strategic/Corporate  Planng  and  Development  Office. 

Program  Director,  Naval  Networks  and  Info  Assurance  Program  Dir. 

Head  Intelligence  S  and  R  Department. 

Executive  Director 

Head  Navigation  and  Applied  Science  Dept. 

Head,  Command  and  Control  Department. 

Deputy  Executive  Director,  Science,  Technology  and  Engineering. 

Head  Communication  and  Information  Sys  Dept. 

Dep  Executive  Dir  for  Corporate  Operations. 

Executive  Director. 

Director  Navy  Crane  Center. 

Director,  Special  Venture  Acquisition  Programs. 

Counsel  Naval  Facilities  Engineering  Command. 

Deputy  Comptroller. 

Director  for  Contracts  Support. 

Chief  Engineer. 

Dir  of  Real  Estate  Support. 

Director  for  Base  Development. 

Dir  of  Base  Closure.  ' 

Director  of  Environment. 

Executive  Director. 

Counsel  Naval  Sea  Systems  Command. 

Executive  Director  for  Contracts. 

Executive  Director/Deputy  Comptroller. 

Director,  Reactor  Materials  Divisions. 

Deputy  Director,  Steam  Generator  Design/Development. 

Head,  Advanced  Reactor  Branch. 

Director  for  Hydrodynamics. 

Tech  Dir  and  Dep  DIv  Dir  Ship  Design  Div. 

Dir  Cost  Engineenng  and  Industrial  Analysis. 

Dir,  Shipbuilding  Contracts  Division. 

Assistant  Deputy  Cdr  For  Industrial  Ops. 

Deputy  Commander,  Surface  Ship  Directorate. 

Director,  In-Service  Submarine  Programs. 

Deputy  for  Weapons  Safety. 

Deputy  Director,  Adv  Aircraft  Carrier  Sys  Division. 

Executive  Director/Battle  Force  Systems  Eng. 

Director,  Corporate  Operations. 

Chief  Information  Officer. 

Executive  Director  for  Logistics,  Maintenance  and  Industrial. 

Operations. 

Dep  Prog  Mgr/Techn  Dir,  New  Attack  Submarines. 

Prog  Mgr  for  Submarine  Depot  Availability  Program  Office. 

Dep  Prog  Manager,  Aircraft  Carrier  Prog  Ofc. 

Dir  Reactor  Plant  Components  Auxil  Equip  Div. 

Deputy  Director/Advanced  Submarine  Reactor  Sandsf  Mgmt. 

Dir  Surface  Ship  Systems  Division. 

Director.  Reactor  Safety  and  Analysis  Division. 

Div  for  Ship  Surv  and  Structural  Integrity. 

Div  Power  Systems  Group. 

Director,  Materials  Engineering  Office. 

Exec  Dir,  Ship  Design  and  Engmg  Directorate. 

Program  Manager  for  Commissioned  Submarines. 

Dir,  Surface  Systems  Contracts  Division. 

Deputy  Peo  Expeditionary  Warfare. 

Director,  Office  of  Resource  Management. 

Dir,  Reactor  Refueling  Division. 

Deputy  Counsel,  Naval  Sea  Systems  Command. 

Dir  Environmental  Protection  Office. 

Deputy  Dir  Environmental  Health  and  Safety. 


/ 
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POSITIONS  THAT  WERE  CAREER  RESERVED  DURING  CALENDAR  YEAR  2002— Continued 


Agency  organizatk>n 


Norfolk  Naval  Shipyard 

Naval  Surface  Warfare  Center  

Naval  Undersea  Warfare  Center  - 

Naval  Surface  Warfare  Center,  Crane  Divisron 

Naval  Undersea  Warfare  Center  Div,  Keyport,  WA 

Naval  Surface  Warfare  Center,  PT.  Hueneme  Division 
Naval  Surface  Warfare  Center,  Indian  Head  Division  .. 
Coastal  Systems  Station  

Naval  Surface  Warfare  Center.  Carderock  Division 


Naval  Surface  Warfare  Center,  Dahlgren  Division 


Naval  Undersea  Warfare  Center  Division,  Newport,  Rl 


Naval  Supply  Systems  Command  HDQTRS 


Career  reserved  positions 


Naval  Inventory  Control  Point 

Navy  Supply  Information  System  Activity 
U.S.  Marine  Corps  Headquarters  Office 


Marine  Corps  Systems  Command  

Marine  Corps  Materiel  Command  Albany  GA 
Office  of  Naval  Research  


Program  Manager,  Commercial  Ship/Craft  Program  Office. 
Asst  Deputy  Commander,  Fleet  Maintenance  Polkry  and  Process  Divi- 
sion. 
Asst  Deputy  Cdr  Fleet  Logistrcs  Support.  ^ 
Director,  Fleet  Readiness  Division. 
Naval  Shipyard  Nuclear  Engineering  and  Plan  Mgr. 
Nuclear  Eng  and  Planning  Manager  Budget  Naval  Ship. 
TechnKal  Director. 
Technkal  Director. 
Executive  Director. 
Executive  Director. 
Executive  Director. 
Executive  Director. 
Executive  Director. 

Head,  Coastal  Sci,  Technology  and  Analysis  Dept. 
Head,  Coastal  Warfare  Systems  Department. 
Executive  Director. 

Assoc  Dir  for  Hydromechanics/Head,  HD 
Assoc  Dir  for  Syst/P  and  H  Ship  S/P  Directorate. 
Director  for  Ship  Signatures. 
Assoc  Dir  for  SS  and  M/HSS  and  M  Directorate. 
Executive  Director  for  Navsses/Director  for  Machinery  Engineering. 
Head,  Weapons  Systems  Department. 
Head,  Comljat  Systems  Department. 
Exec  Director.  , 

Deputy  Executive  Director. 
Head  Strategic  and  Strike  Systems  Dept. 
Head,  Systems  Res  and  Technology  Department. 
Head  Joint  Warfare  Applications  Dept. 
Head  Warfare  Analysis  and  Systems  Dept. 
Head,  Submarine  Sonar  Department. 
Executive  Director. 
Head  Test  and  Evaluation  Dept. 
Director  for  Submarine  Combat  Systems. 
Assoc  Techn  Dir  for  Submarine  Warfare  Systs. 
Director,  Surface  Undersea  Warfare. 
HD,  Submarine  Electromagnetic  Sys  Dept. 
Head  Combat  Control  Systems  Department. 
Head,  Torpedo  Systems  Department. 
Asst  Dep  Commander  for  Fin  Mgmt/Comptroller. 
Director,  Defense  Technotogy  Analysis  Offrce  Ceunsel. 
Assistant  Deputy  Commander  for  Electronk:  Business. 
Executive  Director  Offkie  of  Special  Projects. 
Assistant  Commander  for  Fleet  logistics  Ops 
Executive  Director 
V\ce  Commander. 
Executive  Director. 

Deputy  Director  Facilities  and  Services  Division. 
Assistant  Deputy  Commandant  for  Installatkxis  and  Logistics  (Con- 
tracts). 
Counsel  for  the  Commandant. 
Deputy  Counsel  for  the  Commandant. 
Director  of  Administration  and  Resources. 
Asst  Dep  Chf  for  Prog  and  Resource  Fiscal  Div. 
Asst  Dep  Chf  of  Staff  for  Installatkwis  and  Log. 
Assistant  Deputy  Conrmiandant  for  Manpower  and  Reserve  Affairs. 
Asst  Dep  Chf  of  Staff  for  Requirements  and  Prog. 
D^uty  Commander,  C4ISR. 
Did  not  find  title  for  this  positk>n. 
Deputy  for  Financial  ManagenDent. 
Executive  Director.  -  . 

Dir,  Ship  Staictures  and  Systems  Sandt  Div. 
Dir,  Mechank:s  and  Energy  Conversion  Sandt  Div. 
Director,  Expeditionary  Warfare  Operatkws  Tech  Div. 
Director,  Physical  Sciences  Sandt  Division. 
Commercial  Technotogy  Transition  Officer. 
Executive  Director/Technical  Director. 
Head  Special  Programs  Department. 
Executive  Dir  for  Acquisition  Managen»ent. 
Dir  Financial  Management  Conrtptroller. 
Patent  Counsel. 
Counsel,  Offfce  of  Naval  Research. 
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Career  reserved  positions 


Naval  Research  Laboratory 


Defense  Nuclear  Facilities  Safety  Board: 
Defense  Nuclear  Facilities  Safety  Board 


Department  of  Education. 

Office  of  the  Chief  Financial  Officer 


Office  of  tfie  Chief  Information  Officer 


Office  of  Management 


Office  of  Inspector  General 


Head  Engineering. 

Dir  Strike  Technology  Division. 

Dir  Math  Computer  &nd  Information  Science  Div. 

Dir  OAS  S  and  T  Proeesses  and  Prediction  Division. 

Director  of  Science  and  Technology. 

Dir  OAS  at  Sensing  and  Systems  Division. 

Head,  Industrial  and  Corporate  Programs  Department. 

Dir  Cognitive  Neural  Biomolecular  Sandt  Div. 

Head,  Human  Systems  S  and  T  Department. 

Dir,  Biomolecular  and  Biosyst  Sci  and  Tech  Div. 

Head  Info  Electronics  and  Surveil  Sci  Tech  Dept. 

Dir  of  Surveillance  Communications  Electronic. 

Director,  Electronics  Division. 

Head  Ocean  Atnrrosphere  Space  Sci  Tech  Dept. 

Associate  Technical  Director. 

Director,  Naval  Fleet/Force  Tech  Innovation  Office. 

Dir  Materials  Sci  and  Technology  Division. 

Assoc  for  Integration  Oas  St  Sensing  Sys  Div 

Chf  Sci  Lab  for  Structure  of  Matter.  '^ 

Dir  of  Research. 

Assoc  Dir  of  Res  for  MatI  Sci  and  Comp  Technol. 

Superintendent,  Chemistry  Division. 

Superintendent,  Optical  Sciences  Oiv. 

Superintendent  Space  Science  Div. 

Supt.  Radar  Div. 

Supt  Materials  Sci  and  Tech  Division. 

Supt,  Acoustics  Div. 

Superintendent,  Plasma  Physics  Div. 

Superintendent  Electronics  Technology  Div. 

Supintendent,  Info  Technol  Div. 

Supt,  Tactical  Electronic  Warfare  Div. 

Chief  Scientist  Lab  for  Compt  Phy  Fluid  Dynam. 

Superintendent,  Remote  Sensing  Division. 

Assoc  Dir  of  Res  for  Business  Operations. 

Chief  Sci  and  Head,  Beam  Physics  Program. 

Superintendent,  Marine  Meteorology  Division. 

Mgr,  Joint  Space  Systems  Technology  Programs. 

Assoc  Dir  Res  for  Ocean  and  Atmospheric  Sci  Tec. 

Superintendent  Ctr  Bio/Molecular  Science  Eng. 

Head  Elect  Warfare  Strategic  Planning  Org. 

Assoc  Dir  of  Res  for  Warfare  Sys  and  Senors  Res. 

Superintendent,  Space  Syst  Development  Dep. 

Superintendent,  Oceanography  Division. 

Superintendent,  Spacecraft  Engineering  Dep. 

Dir,  Naval  Center  for  Space  Technology. 

Superintendent,  Marine  Geosciences  Division. 

Deputy  General  Counsel. 

Deputy  General  Manager. 

Group  Lead  for  Nuclear  Facility  Design  and  Infrastructure. 

Technical  Advisor  for  Engineering  Studies. 

Group  Lead  for  Nuclear  Programs  and  Analysis. 

Group  Lead  for  Nuclear  Weapons  Program. 

Group  Lead  for  Nuclear  Materials  Processing  and  Stabilization. 

Group  Lead  for  Nuclear  Facility  Design  and  Infrastructure. 

Deputy  Chief  Financial  Officer. 

Dir  Financial  Management  Operations. 

Director,  Financial  Improvement  and  Post  Audit  Operations. 

Deputy  Chief  Information  Officer. 

Chief  Information  Officer. 

Oep  Chief  Info  Officer  (Operations  Engineering). 

Dep  Chief  Information  Officer  for  Info  Management. 

Deputy  CIO  for  Information  Assurances. 

Deputy  CIO  for  Infomiation  Assurances. 

Chairperson  Education  Appeal  Board. 

Dir  Human  Resources  Group. 

Director,  Human  Resources  Services. 

Counsel  to  the  Inspector  General. 

Deputy  Inspector  General. 

Deputy  Assistant  IG  for  Audit  Services. 

Assistant  Inspector  General  for  Audit  Services. 
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Agency  organization 


Office  of  the  General  Counsel 


National  Center  for  Education  Statistics 


Federal  Student  Aid 


Department  of  Energy: 

National  Nuclear  Security  Administration  

Deputy  Administrator  for  Defense  Programs 

Deputy  Administrator  for  Naval  Reactors  ..... 


Career  reserved  positions 


Schenectady  Naval  Reactors  

Pittsburgh  Naval  Reactors 

Albuquerque  Operations  Office 

Nevada  Operations  Office  .^. 

Oakland  Operatkxis  Office  

National  Nuclear  Security  Administration  FieW  Site  Offices 


National  Nuclear  Security  Administratkwi  Sen/ice  Center 

Office  of  Counterintelligence  

Office  of  Security  -^ 

Office  of  Independent  Oversight  and  Performance  Assurance 

Office  of  Safeguards  and  Security  Evaluatkxis „ 

Office  of  EcoRomic  Impact  and  Diversity  

Assistant  Secretary  for  Energy  Effrciency  and  Ftenewabte  Energy 
Assistant  Secretary  for  Envirormient,  Safety  and  Health 

Energy  Information  Administration .". 


Assistant  IG  tor  Investigative  Services. 

Asst  Gen  Coun  for  Busin  and  Adm  Law. 

Asst  General  Counsel  tor  Educational  Equity. 

Asst  Gen  Counsel  for  Regulations. 

Asst  Gen  Coun  for  Div  of  Legislative  Counsel. 

Asst  Gen  Coun  tor  Postsecondary  Ed  and  Ed  Res. 

Associate  Commr  for  Data  CoUectkxi  and  Dissemination. 

Deputy  Commissioner. 

Associate  Commissioner  for  Assessment. 

Chief  Financial  Officer.  *   . 

Director,  Collections. 

Director,  Student  Aid  Awareness. 

Deputy  Chief  Financial  Officer. 

Chief  of  Defense  Nuclear  Counterintelligence. 
Assoc  Das  for  Program  A  and  F  Management. 
Assoc  Das  for  Program  A  ar>d  F  Management. 
Dir  Advanced  Submarine  Systems  Division. 
Asst  Program  Manager  for  Surface  Ships. 
Deputy  Director  for  Naval  Reactors. 
Senior  Naval  Reactors  Rep  (Peart  Hartx>r). 
Dir  Reactor  Engirieering  Division. 
Deputy  Directorector  Reactor  Materials  Division, 
Director,  Fiscal  Division. 
Program  Manager  tor  Shipyard  Matters. 
Dir  Nudear  Components  Division. 
Senior  Naval  Reactors  Representative 
Program  Manager  Submarie  Technology  Devetop. 
Director  for  Submarine  Refuehngs. 
Seroor  Naval  Fteactors  Representative. 
Dep  Program  MGR  for  Commisskxied  Subs. 

Prog  MGR  Prototype  and  Moored  Training  Ship  OPS/lnactivatwn  Pro- 
grams. 
Dir  Regulatory  Affairs. 

Director,  Instrumentatkxi  and  Control  Dtviskw. 
Chief  Informatwn  Offk»r.         '  v 

Senkw  Technteal  Director,  Regulatory  Affairs. 
SenkM-  Naval  Reactors  Representative. 
Nuclear  Engineer. 
Asst  Manager  for  Operatk>ns. 
Director,  Weapons  Surety  Diviskxi. 
Chief  Financial  Offk»r. 

Deputy  Manager  for  Business  and  Administratkxi. 
Asst  Manager  for  Business  and  Financial  Servrce.  .    . 

Assistant  Mgr.  for  Business  and  Financial  Sen/k»s. 
Chief  Counsel. 

Manager,  Savannah  River  Site  Offk». 
(Manager.  Sandia  Site  Office. 
Manager,  Llvermore  Site  Offk:e. 
(Manager,  htevada  Site  Offk:e. 

Director,  Oftk»  of  Field  Financial  Management.  » 

Deputy  Director. 

Dir  Ofc  of  Classifkatkjn  and  Technotogy 
Deputy  Director,  Ofc  of  Security  Affairs. 
Director,  Offwe  of  Security  Affairs. 
Director,  Office  of  Safeguards  and  Security  Evaluations. 
Director,  Offk»  of  Independent  Oversight  and  Performance  Assurance. 
Deputy  Director,  Offk»  dl  Independent  Oversight  and  Pertormance. 
Dir  of  Sm  and  Disadv  Bus  Utilz. 
Manager,  Goklen  FieW  Offk». 
Dir  Offwe  of  Price-Anderson  Enforcement. 
Dir  Ofc  o<  Nudear  Safety,  Po»k:y  and  Standards. 
Dir  Offk»  of  Regulatory  Liaison. 
Dir,  Ofc  of  Oil  and  Gas. 

Dir  Ofc  o»  Coal  Nud  Elec  and  Altem  Fuels.  -^^..^^ 

Diredor,  Ofc  of  Energy  Markets  and  End  Use. 
Director  Econonwcs  and  StatistKS  Diviskxi. 
Direckx,  Statistk:al  and  Methods  Group. 
Diredor,  Natural  Gas  Diviskxi. 
Director,  Petroleum  Division. 
Dir,  Ofc^  Integratkxi  Nal  and  Forecasting. 
Diredor,  Coal  7  Electrical  Power  Division. 
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Office  of  Environmental  Management 
Office  of  Science  


Office  of  Fossil  Energy  

Office  of  Field  Management  

Albuquerque  Operations  Office  

Chicago  Operations  Office  

Idaho  Operations  Office 

Ohio  Field  Office 

Oakland  Operations  Office  

Oak  Ridge  Operations  Office  

Rocky  Flats  Office  

Savannah  River  Operations  Office 
Office  of  Hearings  and  Appeals  .... 

i 

Office  of  Inspector  General  


Office  of  Nuclear  Energy,  Science  and  Technology 


Director,  Electrical  Power  Division. 

Director,  International  Economic  and  Greenhouse  Gases  Division. 

Dir  Survey  Mgmt  Div. 

Director,  Information  Technology  Group. 

Director,  Offk«  of  Budget. 

Science  Advisor. 

Dir  Chem  Sci  Div. 

Dir  Adv  Egy  Proj  Div. 

Chf  Processes  and  Tech  Br.     . 

Dir  High  En  Physics  Div. 

Director,  Human  Health  and  Assessment  Div. 

Deputy  Dir  for  Management. 

Associate  Dir,  Office  of  Resource  Mgmt. 

Dir,  Health  Effects  and  Life  Sci  Research  Div. 

Deputy  Dir  for  Nuclear  Safety  Safeguard. 

Dir,  Office  of  Assessment  and  Support. 

Assoc  Dir  Ofc  of  Computational  and  Tech  Researc. 

Director,  Financial  Management  Division.  '         '  ^ 

Director,  Materials  Partnerships  Research  Center. 

Deputy  Manager,  DOE  Field  Office,  CH. 

Dir  Transportation  Safeguards  Div. 

Dir,  Weapons  Programs  Div. 

Asst  Manager  for  Management  and  Administration. ' 

Carlsbad  Area  Office  Manager. 

Acquisition  and  Asst  Group  Manager. 

Area  Manager,  FERMI. 

Asst  Mgr  for  Laboratory  Management. 

Assistant  Manager  for  Administration.  . 

Manager,  Idaho  Branch  Office. 

Asst  Mgr  Ofc  of  Program  Execution. 

Asst  Manager  for  Applied  E  and  T  Transfer. 

Manager  Ohio  Field  Ofc. 

Deputy  Manager,  Ohio  Field  Office. 

Director,  Femald  Environmental  Management  Projects. 

Assoc  Manager  for  Site  Management. 

Asst  Manager  for  Administration. 

Chief  Financial  Officer. 

Dep  Asst  Mgr  for  Mat!  Stabilization  and  Disp. 

Manager,  Rocky  Flats  Field  Office. 

Assistant  Manager  for  Administration  and  Transition. 

Asst  Manager,  Business  and  Logistics. 

Deputy  Director  for  Legal  Analysis.  t 

Deputy  Director  for  Financial  Analysis. 

Deputy  Director  for  Econ  Analysis^ 

Asst  Inspector  General  for  Investigations. 

Manager,  Western  Regional  Audit  Office. 

Director,  Audit  Policy,  Plans  and  Programs.         , 

Manager,  Eastern  Regional  Audit  Office. 

Dir  Capitol  Regional  Audit  Office. 

Deputy  Asst  Inspector  Gen  for  NNSA  and  Other  Dep'l  Investigations. 

Spec  Asst  tor  Policy  ^nd  Planning.  , 

Counsel  to  the  Inspector  General. 

Dir,  Office  of  Contractor  Employee  Protection. 

Asst  Inspector  General  for  Resource  Mgmt. 

Principal  Deputy  Inspector  General. 

Assistant  Inspector  General  for  Audits. 

Deputy  Inspector  General  for  Inspections. 

Deputy  Inspector  General  for  Audits. 

Director  for  Financial  Audits. 

Director  for  Performance  Audits  and  Administration. 

Assistant  Inspector  General  for  Audit  Services. 

Manager,  Capital  Regional  Audit  Office. 

Assistant  Inspector  General  lor  Inspections. 

Principal  Deputy  Inspector  General. 

Deputy  Inspector  General  for  Audit  Services. 

Director  of  NNSA  Audits. 

Deputy  Assistant  Inspector  General  for  Audit  Sen/ices. 

Director  for  Planning  and  Administration. 

Director,  Science,  Energy,  Technology  and  Financial  Audits  Division. 

Director,  NNSA  Audits  Division. 

Director,  Environmental  Audits  Division. 

Dir  Instrumentation  and  Control  Div. 
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if 


Agency  orgaruzation 


Office  of  Management.  Budget  and  Evaluation 


Western  Area  Power  Administration 

Environmental  Protection  Agency: 

Environmental  Protection  Agency  .. 

Office  of  Executive  Support 

Office  of  the  Chief  Financial  Officer 
Office  of  ttie  Comptroller  


Career  reserved  positions 


Office  of  Planning,  Analysis  and  Accountability 
Office  of  Environmental  Information  


Office  of  ttie  Assistant  Administrator  for  Administration  and  Fte- 
sources  Management. 


Office  of  Administration 


Office  of  Administration  and  Resources  Management— Cincinnati 

Ohio. 
Office  of  Administration  and  Resources  Management— Research 

Triangle  Parit,  North  Carolina. 
Office  of  Hurrian  Resources  and  Organizational  Services 

Office  of  Acquisition  Management 

Office  of  Grants  and  Det>arment  

Office  of  the  Assistant  Administrator  for  Enforcement  and  Compli- 
ance Assurance. 

Office  of  Federal  Activities 

Office  of  Regulatory  Enforcement 


Director  Nuclear  Technology  Div. 

Head,  Core  Manufacturing  BrarK:h. 

Assoc  Dir,  Isotope  Production  and  Distribution. 

Prog  Mgr  for  Analysis  arKJ  Regulatory  Matters. 

Director  Acquisition  Divisk)n. 

Dir  HQ  Personnel  Operations  Div. 

Director,  Office  of  Administration. 

Dir  Ofc  of  Budget. 

Deputy  Director  Ofc  of  Budget.  •  r.^ 

Director,  Budget  Analysis  Division. 

Director,  Capital  Accounting  Center. 

Director,  Budget  Operations  Division. 

Dir  Ofc  of  Dep  Accounting  and  Fin  Sys  Dev. 

Dir  Ofc  of  Financial  Polrcy. 

Dir  Ofc  Compliance  and  Au(M  Liaison. 

Deputy  Controller. 

Controller. 

Deputy  Director  of  Administrative  Services  (WASH,  DC). 

Deputy  Director  of  Personnel. 

Director,  Office  of  Procurement  and  Assistance  Policy. 

Dir  Ofc  of  Mgmt  Sys  (Competition  Advocate). 

Director  Ofc  Contract  and  Ftesource  Management. 

Executive  Assistant  to  ttre  Director. 

Dir,  Headquarters  and  Executive  Personnel  Serv. 

Chief  Information  Officer/Director  of  Informatkin  Management 

Deputy  Director,  Office  of  Management,  Budget  and  Evabation/DCFO. 

Chief  Program  Support  Center. 

Chief  Financial  Officer. 

Assistant  Inspector  General  for  Misskxi  Systems. 

Director,  Office  of  Executive  Support. 

Deputy  Chief  Financial  Officer. 

Director,  Financial  Management  Division. 

Comptroller. 

Deputy  Comptroller. 

Director,  Annual  Planning  and  Budget  Division. 

Director,  Financial  Services  Division. 

Director,  Office  of  Planning  Analy  and  Account. 

Deputy  Director,  Office  of  Planning,  Analysts  and  Accountability. 

Deputy  Director,  Office  of  Information  Analysis  and  Access. 

Deputy  Director,  Ofc  of  Technical  Operations  and  Planning. 

Director,  Offk:e  of  Technrcal  Operations  and  Planning. 

Director,  Offk^e  of  Planning,  Resources  and  Outreach. 

Director,  National  Technology  Sen/k»s  Division. 

Chief  Technotogy  Offk»r. 

Director,,  Ofc  of  Pol  arKl  Resource  Mgmt. 

Deputy  Assistant  Administrator  for  Admin  and  Res  Mgmt. 

Dir  Ofc  of  Administration. 

Deputy  Dir  Ofc  of  Administration. 

Dir,  Facilities  Management  and  Sen/k»s  Div. 

Dir,  Sfty,  Health  and  Environmental  Mgmt  Div. 

Senior  Advisor  to  the  Director,  Office  of  Administratkw. 

Dir  Ofc  of  Admin  and  Resources  Management. 

Director  Office  of  Administration  and  Res  Mgmt  Senkjr  Advisor. 

Dir  Office  of  Human  Resources  and  Org  ServKes. 

Deputy  Director  Ofc  of  Human  Resources  and  Org  Servk»s. 

Assoc  Director  for  Reengineering  and  Automation. 

Dir  Exec  Resources  and  Special  Programs  Staff. 

Dir,  Superfund/RCRA  Regl  Procurement  Ops/Div. 

Director,  Offkie  of  Acqutsitron  Management. 

Deputy  Director,  Offk^e  of  Acquisitton  Management. 

Dir,  Grants  Adrnin  Div. 

Director,  Office  of  Grants  and  Debarment. 

Director,  Ofc  of  Environmental  Justrce. 

Dir,  Intemational  Enforcement  Program  Div. 
Director,  Office  of  Regulatory  Enforcement. 
Deputy  Director,  Office  of  Regulatory  Enforcement. 
D»r  Air  Enforcenrient  Diviskjn. 
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Agency  organization 


Career  reserved  positions 


Office  of  Criminal  Enforcement,  Forensics  and  Training 


Office  of  Compliance 


Office  of  Site  Remediation  Enforcement  

Federal  Facilities  Enforcement  Office  -.. 

Office  of  the  Inspector  General 

Office  of  Investigations  

Office  of  Audit  

Office  of  Management 

Office  of  Planning,  Analysis  and  Results  .' 

Office  of  Wasterwater  

Office  of  Science  and  Technology  

Office  of  Wetlands,  Oceans  and  Watersheds  

Office  of  Ground  Water  and  Drinking  Water  

Office  of  the  Assistant  Administrator  for  Solid  Waste  and  Emer- 
gency Response. 

Office  of  Solid  Waste 

Office  of  the  Assistant  Administrator  for  Air  and  Radiation 

Office  of  Air  Quality  Planning  and  Standard  

Office  of  Transportation  and  Air  Quality _ 

Office  of  Radiation  and  Indoor  Air 

Office  of  Atmospheric  Programs 

Office  of  the  Assistant  Administrator  for  Prevention  Pesticides  and 

Toxics  Substances. 
Office  of  Pesticide  Programs 


Office  of  Pollution  Prevention  and  Toxics 


Dir  Natl  Enforcement  Training  Institute. 

Dir  Ofc  of  Criminal  Enforce  Forensics  Train. 

Director,  Criminal  Investigations  Division 

Deputy  Director,  Office  of  Criminal  Enforcement,  Forensics  Training. 

Director,  Office  of  Compliance. 

Dir,  Enforcement  Ping,  Targeting  and  Date  Div. 

Dir,  Manufacturing,  E  and  T  Division. 

Deputy  Director,  Office  of  Compliance. 

Dir,  Import-Export  Program. 

Director,  Ofc  of  Site  Remediation  Enforcement. 

Deputy  Director,  Ofc  of  Site  Remediation  Enforcement. 

Dir  Federal  Facilities  Enforcement  Office. 

Counsel  to  the  Inspector  General. 

Assistant  Inspector  General  for  program  Evaluation. 

Assistant  Inspector  General  for  Human  Capital. 

Senior  ScierKe  Advisor. 

Assist  Inspector  Gen  for  Investigations. 

Dep  Asst  Inspector  General  for  Investigations. 

Asst  Inspector  General  for  Audits. 

Dep  Asst  Inspector  General  for  External  Audits. 

Dep  Asst  Inspector  General  for  Intemal  Audit. 

Assistant  Inspector  General  for  Management. 

Assistant  Inspector  General  for  Planning,  Analysis  and  Results. 

Director,  Municipal  Support  Division. 

Deputy  Director,  Municipal  Support  Division. 

Director,  Water  Permits  Division. 

Dir,  Standards  and  Applied  Science  Division. 

Dir,  Health  and  Ecological  Criteria  Division. 

Director,  Er)gineering  and  Analysis  Division. 

Dir,  Assessment  and  Watershed  Protection  Div. 

Dir,  Oceans  and  Coastal  Protection  Division. 

Dir,  Wetlands  Division. 

Dir,  E  and  P  Implementation  Division. 

Director,  Standards  and  Risk  Management  Division. 

Dir  Implementation  and  Assistance. 

Director,  Outreach  and  Special  Projects  Staff. 

Director,  Federal  Facilities  Restoration  and  Reuse  Office. 

Senior  Advisor. 

Dir  Hazardous  Waste  Identification  Division. 

Director,  Hazardous  Waste  Minimization  and  Management  Division. 

Director,  EcorxMDics,  Methods  and  Risk  Analysis  Division. 

Senior  Advisor. 

Senk>r  Advisor.  ' 

Dir,  Emission  Standards  Division. 

Dir  Air  Quality  Strategies  and  Standards  Div. 

Dir  Emisskins  Monitoring  and  Analysis  Division. 

Director,  Info.  Transfer  and  Program  Integration  Division. 

Director,  Advanced  Technology  Division. 

Director,  Transportation  and  Regional  Programs  Division. 

Director,  Assessment  and  Standards  Division. 

Director,  Certification  and  Compliance  Division. 

Director,  Indoor  Environments  Division. 

Deputy  Director,  Office  of  Radiation  and  Indoor  Air. 

Director,  Radiatk>n  Protection  Division.  .     ' 

Director,  Clean  Air  Markets  Division. 

Director,  Atmospheric  Pollution  Prevention  Divisk>n. 

Associate  Assistant  Administrator  (Mgmt.). 

Director,  Registration  Division. 

Dir,  Biological  and  Economic  Analysis  Division. 

Dir,  Spec  Review  and  Rereglstration  Division. 

Dir  Envir  Fate  and  Effects  Division. 

Dir  Antimicrobials  Division. 

Dir  Field  and  Exterr>al  Affairs  Diviskw.  ' 

Dir  Inf  Resources  and  Services  Division. 

Director,  Biopesticides  and  Pollution  Prevention  Division. 

Deputy  Director  Office  of  Pestrcides  Programs  (Mgmt.). 

Dir,  Economics  Exposure  and  Technology  Div. 

Director,  Chemical  Control  Division. 

Director,  Information  Management  Division. 

Dir,  Pollution  Prevention  Div. 
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Agency  organization 


Offk^e  of  Science  Coordination  and  Policy - 

Office  of  Resources  Management  and  Administratkw 

Offk>e  of  Science  Policy 

National  Health  and  Environmental  Effects  Research  

Laboratory  (Research  Triangle  Pari<)  : 

Atlantic  Ecology  Division— Narragansett  

Western  Ecology  division — Corvallis 

Gulf  Ecology  Division — Gulf  Breeze  

Mid-Continent  Ecology  Division  

Experimental  Toxicology  Division 

Natk)nat  Exposure  Research  Laboratory  (Research  Triangle  Park) 

Environmental  Sciences  Division — Las  Vegas ;.,.,. 

Ecosystlems  Research  Division — Athens 

Human  Exposure  and  Atmospheric  Science  Division 

National  Risk  Management  Research  Laboratory  (Cincinnati)  


Air  Pollution  Prevention  and  Control  Division — Research  Triangle 
Pari<. 

Subsurface  Processes  and  Systems  Division— ADA 

Natk>nal  Center  for  Environmental  Assessment  


NatkMial  Center  for  Environmental  Assessment — Research  Triangle 
Park. 

National  Center  for  Environmental  Assessment — Cincinnati 

National  Center  for  Environmental  Research  and  Quality  Assur- 
ance. 


Region  I— Boston 


Region  II— New  York 


Region  III — Philadelphia 


Region  IV — Atlanta 


Regk>n  V— Chicago 


Career  reserved  positk>ns 


Director,  Ctiemrcals  Division. 

Dir  Health  Effects  Division. 

Director,  Risk  Assessment  Division. 

Director,  Office  of  Science  Coordination  and  Policy. 

Dir,  Ofc  of  Resources  Mgmt  and  Admin. 

Director,  Offk»  of  Science  Polrcy. 

Dir  Natl  Health  and  Envir  Effects  Res  Lab  (RTP). 

Assoc  Dir  for  Health  (NHEERL)-RTP. 

Deputy  Director  for  Management  (NHEERL) — RTP. 

Director,  Atlantk:  Ecology  Division. 

Dir  Western  Ecology  Division  Corvallis. 

Director,  Gulf  Ecotogy  Division. 

Director,  Mid-Continent  Ecology  Division. 

Director,  Experimental  Toxicology  Division. 

Dir,  Natl  Exposure  Research  Latwratory— RTP.  ^  . 

Deputy  Director  for  Management  (NERL) — RTP. 

Assoc  Dir  for  Ecology  (NERL)— RTP. 

Dir  Environmental  Sciences  Diviskxi. 

Dir  Ecosystems  Res  Div  Athens. 

Director,  Human  Exposure  and  Atmospheric  Science  Diviskxi. 

Dir,  Natl  Risk  Mgmt  Research  Laboratory— CN. 

Deputy  Director  for  Management  (NRMRL) — CN. 

Assoc  Dir  for  Health  (NRMRL)— CN. 

Director,  Water  Supply  and  Water  Resources  Division. 

Dir  Air  Pollution  Prevention  and  Control  Div. 

Dir  Sub-Surface  Process  and  Systems  Division. 
Dir  Natl  Ctr  for  Environmental  Assessment. 
Assoc  Dir  for  Health  (NCEA). 
Assoc  Dir  for  Ecology  (NCEA). 
Deputy  Director  for  Management. 
Dir  Natl  Ctr  Environ  Assessn>ent. 

Dir  Natl  Ctr  for  Environmental  Assessment. 
Deputy  Dir  for  Mgmt  (hJCERQA). 

Dir  Environmental  Engineer  Research  Division. 

Dir  Natl  Ctr  for  Env  Res  and  Quality  Assurance. 

Regional  Counsel: 

Dir  Ofc  of  Ecosystem  Protectkxi. 

Dir  Ofc  of  Site  ftemediatkjn  Restoration. 

Dir,  Ofc  of  Administration  and  Resources  Mgmt. 

Dir,  Ofc  of  Strategy  Alignment. 

Director,  Office  of  Environmental  Stewardship. 

Asst  Regl  Admr  for  Policy  and  Management. 

Regk>nal  Counsel. 

Dir,  Office  of  Emergency  and  Remedial  Response. 

Director,  Environmental  Planning  and  Protectkxi  Division. 

Dir,  Div  of  Enforcement  and  Compliance  Asst. 

Director,  Environmental  Science  and  Assessment  Division. 

Director,  Caribbean  Environmental  Protection  Division. 

Director,  Water  Protection  Division. 

Regional  Counsel. 

Director,  Environmental  Senrices  Diviskxi. 

Asst  Reg  Admin  for  Polk:y  and  f^nagement. 

Dir  Chesapeake  Bay  Program  Otfkx. 

Director,  Air  Protectkxi  Division. 

Director,  Hazardous  Site  Cleanup  Division. 

Director,  Waste  and  Cherrtcal  Management  Diviskxi. 

Dir  Water  Management  Division. 

Asst  Regk>nal  Admin  for  Policy  and  Mgmt. 

Regional  Counsel. 

Director  Waste  Management  Division. 

Director.  Science  and  Ecosystem  Support  Div 

Director,  Air,  Pestickles  and  Toxk»  Management  Diviskxi. 

Director,  Air  and  Ftadiation  Division. 

Director  Water  Management  Diviskxi. 

Regional  Counsel. 

Dir  Waste  Pesticides  and  Toxics  Diviskxi. 

Dir  Great  Lakes  Prog  Ofc. 

Director  Superfund  Diviskxi. 
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Region  VI — Dallas 


Region  VII — Kansas  City 


Region  VIM — Denver 


Region  IX — San  Francisco 


Region  X— Seattle 


Equal  Employment  Opportunity  Commission; 

Office  of  the  Inspector  General  

Office  of  Field  Programs 


Field  Management  Programs  ;.. 

Field  Coordination  Programs 

Federal  Communications  Commission: 

Office  of  Inspector  General  

'Office  of  Engineering  and  Tecfinology  

Common  Carrier  Bureau  

Mass  Media  Bureau 

Federal  Emergency  Management  Agency: 

Office  of  Inspector  General  

Financial  and  Acquisition  Management  Divisioh 


Asst  Reg  Admr  for  Resources  Management. 

Asst  Regional  Admr  for  Management. 

Regional  Counsel. 

Director,  Compliance  A  and  E  Division. 

Dir  Superfund  Division. 

Dir  Water  Quality  Protection  Division. 

Dir  Multimedia  Plann  and  Permitting. 

Regional  Counsel. 

Asst  Regional  Admin  for  Policy  and  Management. 

Dir  Superfund  Division. 

Dir  Air  RCRA  and  Toxics  Division. 

Dir  Water  Wetlands  and  Pesticides  Division. 

Dir  Environmental  Services  Division. 

Assistant  Regional  Administrator  for  Ecosystems  Protection  and  Re- 
mediation. 

Assistant  Flegional  Administrator  for  Pollution  Prevention,  State  and 
Tribal  Programs. 

Assistant  Regional  Administrator  for  Technical  and  Management  Sen/- 
ices. 

Regional  Counsel.  ' 

Director,  Water  Management  Division. 

Director,  Air  Division. 

Regional  Counsel. 

Asst  Regional  Admr  for  Policy  and  Management. 

Dir,  Strategic  Planning  and  Emerging  Issues. 

Dir  Superfund  Division. 

Director.  Cross  Media  Division. 

Regional  Counsel. 

Assistant  Regional  Administrator  for  Management  Programs. 

Asst  Reg  Admr  for  Water. 

Director,  Office  of  Ecosystems  and  Communities. 

Director,  Office  of  Environmental  Cleanup. 

Inspector  General. 

District  Director  (Baltimore). 

Dist  Dir  (New  York). 

Dist  Dir  (Atlanta). 

Dist  Dir  (Houston). 

District  Director  (Detroit). 

Dist  Dir  (San  Francisco). 

Dist  Dir  (Dallas) 

Dist  Dir  (Chicago). 

Dist  Dir  (St  Louis). 

Dist  Dir  (Miami). 

Dist  Dir  (Indianapolis). 

Dist  Dir  (Memphis). 

District  Director  (Los  Angeles). 

Dist  Dir  (Denver) 

Dist  Dir  (Birmingham). 

Dist  Dir  (New  Orleans). 

Dist  Dir  (Phoenix). 

Dist  Dir  (San  Antonio). 

Dist  Dir  (Charlotte). 

District  Director  (Seattle). 

District  Director  (Cleveland). 

Dist  Dir  (Philadelphia). 

District  Director  (Milwaukee). 

Program  Manager. 

Director  Field  Management  Programs. 

Director,  Field  Coordination  Programs. 

Inspector  General. 

Assistant  Bureau  Chief  for  Technotogy. 
Chief  Accounting  Safeguards  Division. 
Chief  Audio  Services  Division. 
Chief  Video  Servk:es  Diviskxi. 

Deputy  Inspector  General. 
Asst  Inspector  General  for  Auditing. 
Asst  Inspector  General  for  lnvestigatk>ns. 
Deputy  Chief  Financial  Officer. 
Senior  Procurement  Executive. 


Federal  Register / Vol.  68.  No.  47/Tuesday.  March  11,  2003 /Notices 


11665 
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Agency  organization 


Federal  Insurance  and  Mitigatton  Administration 

Hazard  Mapping  Division 

Mitigation  Planning  and  Delivery  Division  

Readiness,  Response  and  Recovery  Directorate 

Planning  &  Readiness  Divisran  

Recovery  Division  

External  Affairs  Directorate 

Federal  Energy  Regulatory  Commission  (DOE): 

Office  of  Energy  Projects 

Offk:e  of  the  Executive  Director 

Federal  Labor  Relations  Authority: 

Office  of  the  Chairman  

Office  of  Memt)er  

Office  of  Member 

Federal  Service  Impasses  Panel 

Office  of  the  Executive  Director 

Office  of  the  General  Counsel  

Regional  Offices  


Office  of  Governmentwide  Policy 


Office  of  Inspector  General 


Career  reserved  positions 


Federal  Maritime  Commission: 

Office  of  the  Secretary 

Office  of  the  General  Counsel  

Offrce  of  the  Executive  Director '. 

Bureau  of  Consumer  Complaints  and  Licensing 

Bureau  of  Trade  Analysis  

Bureau  of  Enforcement 

Federal  Retirement  Thrift  Investment  Board  ...... 


Federal  Trade  Commission: 

Office  of  the  Inspector  General  ... 

Office  of  the  General  Counsel 

Ofc  of  Executive  Director 

Bureau  of  Consumer  Protection  .. 
General  Services  Administration: 
Office  of  the  Chief  People  Officer 


Chief  Financial  Offk»r. 

Deputy  Chief  Financial  Officer. 

Senior  Procurement  Executive. 

Deputy  Administrator  for  Insurance. 

Deputy  Administrator  for  Mitigation. 

Division  Director. 

Division  Director. 

Div  Dir,  Infrastructure  Support  Divisk)n. 

Division  Director. 

Division  Director. 

Deputy  Administrator. 

Dir  Div  of  DAM  Safety  and  Inspections. 
Director,  Regulatoiy  Accounting  Policy. 
Deputy  Executive  Director  and  Chief  Accountant. 

Solicitor. 

Chief  Counsel. 

Chief  Counsel. 

Chief  Counsel. 

Exec  Director  FSIP. 

Executive  Director. 

Deputy  General  Counsel. 

Director  of  Operations  and  Resources  Management. 

Regional  Director — Washington,  DC. 

Regional  Director — Boston. 

Regional  Director — Atlanta. 

Regional  Director — Dallas. 

Regk)nal  Director,  Chicago,  Illinois. 

Regional  Director,  San  Francisco.  '      ' 

Regional  Director,  Denver. 

Secretary. 

Dep  Gen  CnsI  for  Reports  Opinions  and  Decisions 

Deputy  Executive  Director. 

Director,  Bureau  of  Consumer  Complaints  and  Licensing. 

Director,  Bureau  of  Trade  Analysis. 

Deputy  Director  Bureau  of  Enforcement. 

Dir  Bureau  of  Enforcement. 

Director  of  Investments. 

Director  of  Contracts  and  Administration. 

Director  of  Automated  Systems. 

Director  cf  Accounting. 

Director  of  Communications. 

Associate  General  Counsel. 

Deputy  Director  of  External  Affairs. 

Deputy  Director  of  Benefits  and  Investments. 

Director  of  the  Offk:e  of  Benefits  and  Investments. 

Inspector  General. 

Deputy  General  Counsel. 

Deputy  Exec  Dir  for  Management. 

Chief  Information  Officer. 

Deputy  Executive  Director. 

Associate  Director  for  International  DiviskKi  of  Consumer  Protection 

Chief  People  Officer. 
Dir  of  Management  Services.  » 
Chief  Information  Officer. 
Director  of  Human  Resources. 
Deputy  Chief  Information  Officer. 

Deputy  Chief  Information  Officer.  ' 

Deputy  Associate  Admin  for  Acquisition  Polrcy. 
Deputy  Assoc  Administrator  for  Real  Property. 
Director  of  Intergovernmental  Solutions. 

Deputy  Associate  Administrator  for  Transportation  and  Personal  Prop- 
erty. 
Asst  Inspector  Gen  for  Auditing. 
Deputy  Inspector  General. 
Deputy  Asst  Inspector  General  for  Auditing. 
Counsel  to  the  Inspector  General.  , 

Asst  Inspector  Gen  for  Investigatkxis. 
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Agency  organization 


Career  reserved  positions 


Office  of  the  Chief  Financial  Officer 


Public  Building  Service 


Federal  Technology  Service 


Office  of  the  Chief  Information  Officer 
Federal  Supply  Service  


New  England  Region  

Northeast  and  Carit>bean  Region 

Mid-Atlantic  Region 

National  Capital  Region 

Southeast  Sunbelt  Region 


Great  Lakes  Region .% 

The  Heartland  Region  

Greater  Southwest  Region  

Rocky  Mountain  Regk>n 

PacifK  Rim  Region  

Northwest/Arctk:  Region  

Department  of  Health  and  Human  Services: 

Office  of  tfie  Deputy  Assistant  Secretary  for  Budget  

Office  of  the  Deputy  Assistant  Secretary  for  Finance 

Office  of  the  Deputy  Assistant  Secretary  for  Grants 

Office  of  ttie  Assistant  Secretary  for  Planning  and  Evaluation  ... 

Office  of  tfie  Assistant  Secretary  for  Publk:  Health  and  Scter>ce 


Associate  General  Counsel  Divisions 
Office  of  the  Inspector  General  


Dep  Asst  Inspector  General  for  Investigations. 

Director  of  Finance. 

Director  of  Budget. 

Chief  Financial  Officer. 

Dir  of  Financial  Management  Systems. 

Assistant  Commr  for  Fed  Protective  Service. 

Asst  Comm  for  Portfolio  Management. 

Assistant  Commr  for  Property  Disposal. 

Asst  Convnissioner  for  Financial  and  Info  System. 

Assistant  Commissioner  for  Business  Performance. 

Chief  Financial  Officer. 

Asst  Comm  for  Real  Estate  Polk:y/Sales  (FPRS) 

Assistant  Commissioner  tor  Sen/  Developnient. 

Assistant  Commissioner  for  Service  Delivery. 

Asst  Commr  for  Info  Technology  Integration. 

Assistant  Commissioner  for  Regional  Services. 

Asst  Commissioner  for  Acquisition. 

Assistant  Commissioner  for  Information  Security. 

Assistant  Commissioner  for  Sales. 

Deputy  Assistant  Commissioner  for  Information  Technology  Integra- 
tion, FTS. 

Program  Executive  for  E-Authentication. 

Director  of  Infrastructure  Operations. 

Director,  E-Gov  Program  Management  Office. 

Asst  Commissioner  for  Comnr>ercial  Acquisition. 

Asst  Comr  for  Transportation  and  Property  Mgt. 

Asst  Comm  for  Bus  Management  and  Marketing. 

Dep  Asst  Commissioner  for  Acquisition. 

FSS  Chief  Infomnation  Officer. 

Asst  Comm  for  Vehicle  Acquisition  and  Leasing  Svc. 

Assistant  Commissioner  for  Supply 

Assistant  Commissioner  for  Enterprise  Planning. 

Asst  Reg  Admr  for  Public  BIdg  Service. 

Asst  Reg  Admr  for  Public  Bids  Service 

Asst  Reg  Admr  for  Federal  Supply  Sennce. 

Asst  Reg  Admr  for  Publk:  Bids  Servk:e. 

Asst  Regl  Admr  Federal  Supply  Service. 

Regk>nal  Counsel. 

Assistant  Regional  Administrator,  PBS,  IMCR. 

Project  Management  Executive. 

Asst  Reg  Admr  Public  Bids  Servce. 

Assistant  Reg  Admin  for  Fed  Tech  Servk». 

Asst  Reg  Admr  for  Federal  Supply  and  Servrces. 

Deputy  Assistant  Regional  Administrator  for  Real  Estate  Design,  Con- 
structkxi  and  Development. 

Asst  Reg  Admr  for  Public  Bids  Serok». 

Asst  Reg  Admr  for  Publk:  Bids  Servk». 

Asst  Reg  Admr  for  Federal  Technotogy  Servk»,  R-6. 

Asst  Reg  Admr  for  Put)lic  Bids  Servk:e. 

Asst  Regioruil  Admin  for  Federal  Tech  Servk:e. 

Asst  Reg  Admr  for  Federal  Supply  Servk:e. 

Asst  Reg  Admr  for  Pubic  BkJs  Sen/k:e. 

Asst  Regl  Admr  for  Publk:  Buiktings  Servk:es. 

Asst  Reg  Admr  for  Federal  Supply  Servrce. 

Senior  Advisor. 

Asst  Regk>nal  Administrator,  PBS  Regk>n  10. 

Dir  Dtv  of  Integrity  and  Organ  Review. 

Deputy  Assistant  Secretary,  Finance. 

Dir,  Offk»  of  Financial  Polk:y. 

Deputy  Assistant  Secretary,  OGAM. 

Dep  Asst  Inspector  General  for  Audit. 

Dep  to  Deputy  Asst  Secry  for  Plann  and  EvakiaL 

Dir  Div  o4  Research  Investigatkxis. 

Dir  0»c  of  HIV/AIDS  Policy. 

Deputy  Director  Ofc  of  Management. 

Reg  Health  Administrator. 

Director,  Offne  of  Research  Integrity. 

Assoc  Gen  Coun,  Business  and  Adm  Law  Division.  ' 

Dep  Assoc  Gen  Count,  Bus  arxj  Admn  Law  Div. 

Principal  Dep  Inspector  General. 

Deputy  Inspector  General  for  Mgmt  arxl  Poiicy. 
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Agency  organization 


Offk:e  of  ttie  Deputy  Inspector  General  for  Investigations 


Office  of  ttie  Deputy  Inspector  General  for  Audit  Sendees 


Office  of  the  Deputy  Inspector  General  for  Evaluation  and  Inspec 

tions. 
Program  Support  Center  

Office  of  Financial  Management  Service  

Office  of  Program  Support 

Centers  for  Medicare  and  Medicaid  Services  

Office  of  the  Actuary 

Center  for  Benefk;iary  Choices 

Offk»  of  Intemal  Customer  Support 

Office  of  Information  Services  

Office  of  Financial  Management 


Office  of  the  Administrator 

Center  for  Substance  Abuse  Prevention 

Center  for  Mental  Health  Services  

Centers  for  Disease  Control  and  Prevention  

National  Institute  for  Occupational  Safety  and  Health  

National  Center  for  Chronic  Disease  Prevention  and  Health  Pro- 
motion. 

National  Center  for  HIVN  STD  and  TB  Prevention 

Office  of  Chief  Counsel 

Office  of  Management  and  Systems 

Office  of  Regulatory  Affairs  


Center  for  Drug  Evakjation  and  Research 


Career  reserved  positions 


'Center  for  Devices  and  Radtologk»l  Health 


Deputy  Inspector  General  for  Mgmt  and  Polk:y. 

Deputy  Inspector  General  for  Mgmt  and  Polk::y. 

Deputy  Inspector  General  for  Legal  Affairs. 

Dep  Insp  Gen  for  Investigations. 

Asst  Insp  General  for  Criminal  Investigations. 

Asst  Insp  Gen  for  Civil  and  Adm  Remedies. 

Asst  Insp  Gen  for  Investigation  P  and  O. 

Dep  Insp  General  for  Enforcement  and  Compliance. 

Dep  Inspector  General  for  Audit  Servk»s. 

Asst  Insp  Gen  for  Adm  of  C/F  and  Agin  Audits. 

Asst  Inspector  Gen  for  Health  Care  Fin  Audits. 

Asst  .Inspector  Gen  for  Audit  Pol  and  Oversight. 

Asst  Insp  Gen  for  Public  Health  Serv  Audits. 

Dig' for  Investigations. 

Assist  if  for  Aud  Mgmt  Pol. 

Dep  Insp  Gen  for  Evaluation  and  InspectkxiS. 

Dir  Program  Support  Center. 

Deputy  Director  of  Operations. 

Deputy  Asst.  Sec.  Program  Support  Center. 

Director,  Financial  Management  Service. 

Dir  Ofc  of  Financial  Management. 

Deputy  Director  (Technology). 

Dir,  Ofc  of  the  Actuary  (Chief  Actuary). 

Director,  Ofc  of  Medicare  and  Medk:aid  Cost  Est. 

Deputy  Director,  Center  for  Beneficiary  Services  (Medicare  Contractor, 

Mgtmt). 
Associate  Deputy  Director,  CBS  (Contract  Management). 
Director,  Ofc  of  Intemal  Customer  Support. 
Director,  Offkre  of  Information  Services  (Chief  Information  Officer). 
Deputy  Director  Ofc  of  Info  Servk«s. 
Deputy  Director,  Ofc  of  Financial  Management. 
Dir  Ofc  of  Financing  Management. 
Deputy  Director  Ofc  Financial  Management 
Dir  Program  Integrity  Group. 
Dir  Financial  Servk»s  Group. 
Deputy  Director,  CFO  Audit  Intemal  Controls. 
Assoc  Admin  tor  Policy  and  Prog  Coordinator. 
Dir,  Div  of  State  and  Community  Systems  Dev. 
Director  Center  for  Mental  Health  Services. 
Dir  Div  of  State  and  Community  Systems  Develop. 
Director,  Financial  Management  Offk».  .     . 

Director,  Offk:e  of  Facilities  Planning  and  Management. 
Deputy  Director  for  Finance  and  Accounting. 

Director,  Division  of  Adult  and  Community  Health.  ^^ 

Deputy  Director  for  Management. 
Director,  Office  of  Smoking  and  Health. 

Associate  Director  for  Management  and  Operations. 
Deputy  Chief  Counsel  for  Program  Review. 
Associate  Deputy  Chief  Counsel  for  Dnjgs  and  Biologk:s. 
Associate  Deputy  Chief  Cnsel  for  Devk»s,  Foods  and  Veterinary  Medi- 
cine. 
Director,  Office  of  Financial  Mgmt. 
Assoc  Comr  for  Regulatory  Affairs. 
Dep  Assoc  Comr  for  Regulatory  Affairs. 
Regl  Food  and  Drug  Director,  NE  Region. 
Regl  Food  and  Dmg  Director,  Southeast  Region. 
Regl  Food  and  Drug  Director,  Southwest  Region. 
Dir  Ofc  of  Criminal  Investigations. 
Regional  Food  and  Drug  Director,  Central  Region. 
District  Food  and  Drug  Director,  New  Yori<  District. 
Deputy  Director  for  Investigations. 
District  Food  and  Drug  Director,  Los  Angeles  District. 
Director,  Office  of  Managenrtent. 
Dir,  Div  of  Medical  Imaging  S  and  D  Products. 
Director,  Offk:e  of  Generic  Drugs. 

Dir,  Office  of  Epklemiotogy  and  Biostatistks.  •   •  ^ 

Director,  Offk»  of  Compliance. 
Senior  Advisor  for  Polk:y. 
Dir  Offk»  of  Compliance. 
Dir,  Office  of  Science  and  Technology. 
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Center  for  Food  Safety  and  Applied  Nutrition 


Center  for  Veterinary  Medicine 

Office  of  Special  Programs 

HIV/AIDS  Bureau  

Office  of  tfie  Director  


National  Heart,  Lung  and  Blood  Institute 


Intramural  Research 


National  Cancer  Institute 


Division  of  Cancer  Biology,  Diagrrosis  and  Centers 


Division  of  Cancer  Etiology  

Division  of  Cancer  Prevention  and  Control  

Division  of  Extramural  Activities 

Division  of  Cancer  Treatment 

National  Institute  of  Diabetes  and  Digestive  and  Kidney  Diseases 


Intramural  Research 


Dir  Ofc  of  Sys  and  Management. 

Director,  Office  of  Seafood. 

Dir  Ofc  of  Premarket  Approval. 

Dir  Ofc  of  Field  Programs. 

Dir,  Ofc  of  Plant  and  Dairy  Foods  arnJ  Beverages. 

Director,  Office  of  Regulations  and  Policy. 

Director,  Office  of  Science. 

Director,  Office  of  Surveillance  and  Compliance. 

Director,  Office  of  Special  Programs. 

Director,  Office  of  Science  and  Epidemiology. 

Director,  Div  of  Financial  Management. 

Director,  Division  of  Contracts  and  Grants. 

Associate  Director  For  Extramural  Affairs. 

Associate  Director  for  Disease  Prevention. 

Dir,  Ofc  of  Medical  Applications  of  Research. 

Associate  Director  for  Administration. 

Director,  Office  of  Policy  for  Extramural  Research  Administration. 

Senior  Advisor  for  Policy. 

Director,  Office  of  Reports  and  Analysis. 

Scientific  Advisor  for  Capacity  Development. 

Dir  Div  of  Heart  and  Vascular  Diseases. 

Dir  Div  of  Lung  Diseases. 

Dir,  Div  of  Blood  Diseases  and  Resources. 

Director,  Division  of  Extramural  Affairs. 

Assoc  Dir  for  International  Programs. 

Dir  Ofc  of  Biostatics  Research. 

Deputy  Director  Div  of  Heart  Vascular  Diseases. 

Deputy  Director  Div  of  Epidem  and  Clinical  Application. 

Director,  Epidemiology  and  Biometry  Program. 

Director,  National  Center  for  Sleep  Disorders. 

Chf  Lab  of  Biochemical  Genetics. 

Chf  Lab  of  Biochemistry. 

Chief  Lab  of  Biophysical  Chemistry. 

Chief  Macromolecules  Section. 

Chf,  Intermediary  M  and  8  Section. 

Chf,  Lab  of  Kidney  and  Electrolyte  Metabolism. 

Chief  Lab  of  Cardiac  Energetics. 

Chief,  Metabolic  Regulation  Section. 

Assdc  Dir  for  Intramural  Management. 

Assoc  Director  for  Extramural  Management. 

Associate  Director,  Cancer  Diagnosis  Program. 

Assistant  Director  for  Financial  Management. 

Deputy  Director  for  Management. 

Associate  Director,  Referral  Review  and  Program  Coordination. 

Deputy  Director  for  Administrative  Operations. 

Chf,  Microbial  G  and  B  Section,  Lab  of  Biochem. 

Chief,  Lab  of  Biochem  Intramural  Res  Prog. 

Assoc  Dir,  Extramural  Research  Program. 

Deputy  Director,  Div  of  Cancer  Biology  Diag  and  Centers. 

Chief  Dermatology  BR,  Intramural  Res  Prog. 

Chief,  Cell  Mediated  Immunity  Section. 

Chief,  Lab  of  Tumor  and  Biol  Immunology,  IRP. 

Dir,  Div  of  Cancer  Biology  DiagrKtis  and  Ctrs. 

Assoc  Dir,  Ctrs  Training  and  Resources  Prog.    — 

Chief  Lab  of  Biology. 

Chief  Laboratory  of  Molecular  Carcinogenesis. 

Chf  Lab  of  Experimental  Pathology. 

Dir,  Div  of  Cancer  Etiology. 

Deputy  Director,  Div  of  Cancer  Prevention  and  Control. 

Associate  Dir,  Surveillance  Program,  DCPC. 

Assoc  Dir,  Early  D  and  C  Oncology  Program. 

Dir,  Div  of  Extramural  Activities. 

Deputy  Dir,  Div  of  Extramural  Activities. 

Chf-Radiation  Oncology  BR.  '  • 

Assoc  Dir,  Cancer  Therapy  Evaluation  Program. 

Dir  Div  Kidney  Urotogic  arid  Hematologic  Diseases. 

Dir  Division  of  Extramural  Activities. 

Chf,  Lab  of  Molecular  and  Cellular  Biology. 

Deputy  Director  for  Management  and  Operations. 

Chief  Section  on  Biochemical  Mechanisms. 

Chf  Sect  on  Metabolic  Enzymes. 

Chf  Sect  on  Physical  Ctiemistry. 
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Agency  organization 


National  Institutes  of  Arthritis  and  Musculoskeletal  and  Skin  Dis- 
eases. 


National  Library  of  Medicine 


National  Institutes  of  Allergy  and  Infectious  Diseases 


National  Institutes  of  Aging 


National  Institutes  of  Child  Health  and  Human  Development 


National  Institute  of  Dental  and  Craniofacial  Research 


National  Institutes  of  Environmental  Health  Sciences 


Career  reserved  positions 


Chief,  Section  on  Molecular  Stmcture. 

Chief  Theoretical  Biophysics  Section. 

Chief,  Laboratory  of  Bio-Organic  Chemistry.  - 

Chief  Oxidation  Mechanisms  Section  L  B  C. 

Chief  Laboratory  of  Biochemistry  and  Metabolism. 

Clinical  Dir  and  Chief,  Kidney  Disease  Section. 

Chief,  Section  on  Molecular  Biophysics. 

Chf,  Sec  Carbohydrates  Lab  of  Chemlstry/Nlddk. 

Chief,  Laboratory  of  Neuroscience,  NIddk.    • 

Chf,  Laboratory  of  Medicinal  Chemistry. 

Chief,  Morphogenesis  Section. 

Director,  Extramural  Program. 

Deputy  Dir. 

Associate  Director  for  Management  and  Operations. 

Deputy  Director,  Natl  Lib  of  Medicine. 

Deputy  Director  for  Res  and  Education. 

Assoblate  Director  for  Library  Operations. 

Assoc  Dir  for  Extramural  Programs. 

Director,  Lister  Hill  National  Center  for  Biomedical  Commun 

Deputy  Director  Lister  Hill  Natl  Ctr  for  Biomed  Commg. 

Director,  Information  Systems. 

Dir  Natl  Ctr  for  Biotech  Info. 

Assoc  Dir  for  Health  and  Info  Prog  Development. 

Associate  Director  for  Administrative  Management. 

Dir,  Div  of  Allergy/lmmunlogy/Transplantation. 

Chf,  Lab  of  Parasitic  Diseases. 

Dir,  Div  of  Microbiology/Infectious  Diseases.  ^ 

Chief,  Lab  of  Immunogenetics. 

Dir,  Div  of  Extramural  Activities. 

Ch,  Lab  of  Microbial  Structure  and  Functkw. 

Chief  Lab  of  Molecular  Microbiology. 

Dir,  Div  Acquired  Immunideficiency  Syndrome. 

Chief,  Biological  Resources  Branch. 

Head,  Lymphocyte  Biology  Section. 

Chief,  Laboratory  of  Infectious  Diseases. 

Deputy  Director  Div  of  Acquired- Immunodeficiency. 

Head  Epidemiotogy  Section. 

Chief,  Laboratory  of  Malaria  Research. 

Dir  Div  of  Intramural  Research. 

Dep  Chief  Lab  of  IMM  and  Head  Lymp  Biol  Section. 

Scientific  Director  Gerontology  Rsch  Cntr 

Clin  Director  and  Chief  Clin  Physiology  Br. 

Associate  Dir  For  Behavioral  Sciences  Res. 

Assoc  Dir  Biology  of  Aging  Program. 

Assoc  Dir,  Office  of  Extramural  Affairs. 

Assoc  Dir,  Epidemi,  Demo,  and  Biometry  Program. 

Assoc  Dir,  Ofc  of  PInng,  A  and  I  Activities. 

Assoc  Dir  NeOrosci  and  Neuropsych  of  Aging  Prog. 

Associate  Director  For  Administration. 

Chief,  Laboratory  of  Molecular  Genetics. 

Chf,  Endocrinology  and  Reproduction  Research  Br. 

Director  Ctr  Fon-es  For  Mothers  and  Children. 

Director  Cntr  For  Population  Research. 

Chief,  Section  of  Growth  Factors. 

Assoc  Dir  For  Prevention  Research 

Chief  Laboratory  of  Mamalian  Genes  and  Develop 

Chief,  Section  on  Molecular  Endocrinology. 

Chief,  Section  Neuroendocrinology. 

Chief  Section  on  Microbial  Genetics. 

Chief,  Laboratory  of  Comparative  Ethology. 

Associate  Director  For  Administration. 

Dir,  Natl  Center  For  Medical  Rehab  Research. 

Chief,  Laboratory  of  Immunology. 

Dir,  Extramural  Program 

Associate  Director  for  International  Health. 

Associate  Director  for  Management. 

Associate  Director  for  Program  Development. 

Chf  Lab  of  Pulmonary  Pathobiology. 

Head  Mutagenesis  Section. 

Head  Mammalian  Mutagenesis  Section. 

Senior  Scientific  Advisor.  » 
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National  Institutes  of  General  Medical  Sciences 


'     National  Institutes  of  Neurological  Disorders  and  Stroke 


Iptramural  Research. . 


National  Eye  Institute 


National  Institutes  of  Deafness  and  Other  Communication  Dis- 
orders. 


National  Institutes  of  Health  Clinical  Center 


Center  for  Information  Technology 

John  E.  Fogarty  Intematlonal  Center  

National  Center  for  Research  Resources 


Center  for  Scientific  Review 


National  institute  of  Nursing  Research  

National  Human  Genome  Research  Institute 


National  Institute  on  Drug  Abuse 


National  Institute  of  Mental  Health 


Associate  Director  For  Management. 
Chief  Lab  of  Molecular  Carcinogenesis. 
Dir  Natl  Inst  of  Environmental  Health  Science. 
Dir  Environmental  Toxicology  Program. 
Dir  Genetics  Program. 
Associate  Director  For  Extramural  Activities. 

Director.  Division  of  Pharamcology,  Physiology,  and  Biological  Chem- 
istry. 
Dir  Bio  Phys  Sciences  Program  Branch. 
Deputy  Director  Natl  Institute  of  General  Med  Sci. 
Dir,  Minority  Opportunities  in  Res  Prog  Br. 
Associate  Director  For  Administration  and  Operations. 
Dir,  Div  of  Fundamental  Neurosciences. 
Associate  Director  For  Administration. 
Dir,  Basic  Neurosci  Prog/Chf/Lab  or  Neurochem: 
Chf,  Lab  of  Molecular  and  Cellular  Neurobiology. 
Chief  Lab  or  Central  Nervous  System  Studies. 
Chf.  Dev  and  Metabolic  Neurology  Branch. 
Deputy  Chief,  Lab  of  Central  Nen/ous  Sys  Stud. 
Chief,  Neuroimaging  Branch. 
Chief,  Laboratory  of  Nuerobiology. 
Chief,  Laboratory  of  Neura  Control. 
Chief  Brain  Structural  Platicity  Section. 
Chief  Stroke  Branch. 

Chief  Laboratory  of  Retinal  Cell  and  Mol  Biolog. 
Chief,  Lab  of  Molecular  and  Dev  Biology. 
Chief,  Laboratory  of  Sensorimotor  Research. 
Director,  Division  of  Human  Communication. 

Chief  Laboratory  of  Cellular  Biok>gy. 

Associate  Director  For  Administration. 

Director,  Division  of  Extramural  Research. 

Associate  Director  For  Planning. 

Assoc  Chf,  Position  Emission  T  and  R. 

Deputy  Director  For  Management  and  Operatk>ns. 

Chief  Financial  Officer. 

Chief  Operating  Offk:er. 

Chief,  Computer  Center  Branch. 

Deputy  Director. 

Assoc  Dir  Ofc  of  Computing  Resources  Seroices. 

Senior  Advisor  to  Director,  Center  for  Information  Technotogy. 

Deputy  Director  Fogarty  International  Ctr. 

Assoc  Dir  For  Int'l  Advanced  Studies. 

Dir,  Natl  Center  for  Research  Resources. 

Dir,  Gen  Clinical  Res  Ctr  For  Res  Resources. 

Deputy  Director,  Natl  Center  for  Research  Resources. 

Associate  Director  For  Bkimedk^al  Technotogy. 

Associate  Director  For  Comparative  Medk:ine. 

Associate  Director  For  Research  Infrastmcture. 

Associate  Director  for  Referral  and  Review. 

Assoc  Dir  For  Statistics  and  Analysis. 

Director,  Division  of  Molecular  and  Cellular  Mechanisms. 

Director,  Division  of  Physilogical  Systems. 

Director,  Division  of  ClinKal  and  Population-Based  Studies. 

Director,  Division  of  Biologk:  Basis  of  Disease. 

Director  National  Cntr.For  Nursing  Research. 

Deputy  Director/Director,  Diviston  of  Extramural  Activities. 

Deputy  Director. 

Dir  Div  of  Intramural  Res  Natl  Ctr  H  G  R 

Chief  Diag  Devel  Br  Natl  Ctr  Human  Gen  Res. 

Chf,  Lab  of  Genetic  Dis  Res  Natl  Ctr  For  Hgr 

Associate  Director  For  Management. 

Assoc  Dir  For  Planning  and  Resources  Management. 

Di^,  Offk:e  of  Extramural  Program  Review. 

Director  Division  of  Clinical  Research. 

Dir,  Medications  Devetopment  Division. 

Chief,  Neuroscience  Research  Branch. 

Associate  Director  For  Clinical  Neuroscience  and  Medk:al  Affs, 

Division  of  Treatment  Research  and  Devetopment. 

Deputy  Director,  National  Institute  of  Mental  Health. 

Associate  Director  For  Special  Populations. 

Associate  Director  For  Preventton. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


National  Institute  on  Alcohol  Abuse  and  Atooholism 
Agency  for  Healthcare  Research  and  Quality 

Department  of  Housing  and  Uitan  Development: 

Office  of  the  Inspector  General 


Assistant  Secretary  for  Public  and  Indian  Housing 


Office  of  the  Inspector  General 


Career  reserved  positions 


Office  of  the  Chief  Financial  Officer  ... 

Departmeritaf  Enforcement  Center 

Assistant  Secretary  for  Administratton 

Office  of  the  Chief  Information  Officer 
Asssitant  Secretary  for  Housing  


Assistant  Secretary  for  Fair  Housing  and  Equal  Opportunity  .... 

Office  of  Departmental  Equal  Employment  Opportunity  

Assistant  Secretary  for  Comnwjnity  Planning  and  Devetopment 
Government  National  Mortgage  Association 


Exec  Ofcr,  Natl  Institute  of  Mental  Health. 

Dir,  Ofc  of  Legislative  Analysis  and  Coord. 

Dir,  Div  of  Neuroscience  and  Behavioral  Sd. 

Chief,  Neuropsychiatry  Branch. 

Chief,  Child  Psychiatry  Branch. 

Chief,  Biological  Psychiatry  Branch. 

Chief,  Laboratory  of  Clinical  Science. 

Chief,  Section  on  Histopharmacology. 

Director,  Office  on  Aids. 

Chief,  Section  on  Clinical  and  Experimental  Neuropsychology. 

Director,  Diviston  of  Mental  Disorders,  Behavioral  Research  and  Akls. 

Director,  Division  of  Sen/ices  and  Intervention  Research. 

Chief,  Section  on  Cognitive  Neuroscience. 

Director,  Division  of  Basic  Research. 

Associate  Director  for  Administration. 

Dir  Ctr  for  Outcomes  and  Effectiveness  Research. 

Executive  Officer. 

Director,  Office  of  Research  Review,  Education,  and  Policy. 

Xsst  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Audit. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Management  and  Poltoy. 

Deputy  Asst  Inspector  for  Investigation. 

Dep  Asst  Inspector  Gen  for  Audit. 

Dep  Asst  Inspector  General  for  Investigatton. 

Counsel  to  the  Inspector  General. 

Assistant  Chief  Financial  Officer  for  Budget. 

Deputy  Chief  Financial  Offtoer. 

Assistant  Chief  Financial  Officer  for  Financial  Management. 

Assistant  Chief  Financial  Officer  for  Accounting. 

Chief  Counsel 

Associate  Director,  Departmental  Enforcement  Center. 

Director,  Departrriental  Enforcement  Center. 

Director,  office  of  Produrement  and  Contracts. 

Director,  Grarrts  Management  Center. 

Senior  Advisory  for  Procurement  Planning  and  Program  Liaison. 

Information  Technology  Advisor. 

Deputy  Chief  Information  Officer  for  IT  Reform. 

Housing/Fed  Housing  Adm  Comptroller. 

Housing— FHA  Deputy  Comptroller. 

Director,  Office  of  Asset  Management. 

Director,  Office  of  Program  Systems  Management. 

Deputy  Assistant  Secretary  for  Finance  and  Budget. 

Director,  Office  of  Enforcenr>ent. 

Dir,  Ofc  of  Departmental  Equal  Employ  Opport 

Director,  Ofc  of  Community  Viability  Comptroller 

Senior  Vtoe  PreskJent,  Office  of  Capital  Markets  and  Policy.    . 

Senior  Vtoe  PreskJent,  Office  of  Finance 

Senior  Vtoe  President.  Office  of  Muftifantily  Programs. 

Sentor  Vtoe  Presklent.  Offtoe  of  Program  Operattons  and  Support. 

Sentor  Vtoe  Presklent,  Offtoe  of  Management  and  Communtoatton. 

Senior  Vtoe  President,  Office  of  Managenr»ent  Operations 

Senior  Vice  President,  Office  of  Program  Operations. 

Senior  Advisor  to  the  Presklent. 

Gen  Deputy  Assistant  Secretary  for  Publto  and  Indian  Housing. 

Deputy  Publto  and  Indian  Housing  Comptroller 

Dir,  Ofc  of  Publto  Housing  Partnership. 

Deputy  Asst  Secretary,  Offtoe  of  Troubted  AgerKy  Recovery. 

Deouty  Director  for  Finance. 

Comptrolter,  Real  Estate  Assessment  Center. 

Director,  Real  Estate  Assessment  Center. 

Director,  Administrative  Operattons. 

Deputy  Assistant  Secretary  for  Admin,  and  Budget/CFO. 

Assistant  Inspector  General  for  Auditing. 

Asst  Inspector  General  for  Investigations. 

Assistant  Insptector  General  for  Management  and  Polk:y. 

Assistant  Inspector  General  for  Sfi-ategto  Initiatives. 

Assistant  Inspector  General  for  Program  Integrity. 

Gerieral  Counsel. 

Deputy  Asst  Inspector  General  for  Audits. 

Deputy  Assistant  Inspector  General  for  Audits.  f    • 
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Agency  organization 


Career  reserved  positions 


Office  of  the  Solicitor 


Assistant  Secretary — Policy,  Management  and  Budget 


Assistant  Secretary — Fisfi  and  Wildlife  and  Partes  National  Park 
Service. 


Field  Offices 


United  States  Fist)  and  Witdtife  Service 
Field  Offices 

United  States  Geological  Survey 

Directors  Office  


National  Mapping  Division 
Field  Offices 


Water  Resources  Division 


Field  Offices 


Geologic  Division 


Biological  Resources  Division 

Field  Offices 

Field  Offices 

Minerals  Management  Service 
Field  Offices 


Deputy  Assoc  Solicitor,  General  Law. 

Deputy  Associate  Solicitor,  Division  of  Parks  and  WikJIife. 

Deputy  Associate  Solicitor-Mineral  Resources. 

Associate  Solicitor  for  Administration. 

Deputy  Associate  Sofcitor,  Division  of  Land  and  Water  Resources. 

Asst  Dir  for  Economics. 

Manager,  Science  and  Engineering. 

Designated  Agency  Ethics  Official. 

Deputy  Assistant  Secretary — Law  Enforcement  arnJ  Security. 

Deputy  Asst  Secretary  Budget  and  Finance. 

Dir,  Ofc  ot  Fin  Mgmt  and  Dep  Chf  Fin  Offrcer. 

Chief  Div  of  Budget  and  Program  Review. 

Deputy  Agency  Ethics  Staff  Offk»r. 

Director  for  Everglades  Restoration. 

Financial  Advisor  (Comptroller). 
Park  Manager — Grand  Canyon. 
Park  Manager — Yosemite  (Superintendent). 
Park  Manager — Everglades. 
Park  Manager — Yellowstone  (Superintendent). 
Asst  Dir,  Design  and  Construction  (MGR,  DSC). 
Park  Manager-Independence  Natl  Historic  Park. 
Executive  Dir  Regional  Ecosystem  Office. 
Director,  Technical  Services  Center. 

Spec  Asst  to  the  Dir,  Reclamation  Serv  Center.  . 

Director,  Management  Services  Offk:e. 
Regional  Geographer,  Westem  Region. 
Regional  Hydrologist,  Westem  Region. 
Chief  Scientist  for  Hydrology. 
Geographic  Information  Officer. 
Deputy  Director,  US.  Geological  Survey. 
Regional  Director,  Eastern  Region. 
Regional  Director,  Westem  Region. 
Physical  Scientist. 

Chief,  Office  of  Administrative  Polk:y  arid  Sennces. 
Associate  Director  for  Geography. 
Associate  Director  for  Geography. 
Associate  Division  Chief  for  oiperations. 
Chief,  EROS  Data  Center 
Chief  Mid-Continent  Mapping  Center. 
Chief  Rocky  Mountain  Mapping  Center. 
Chief  Mapping  Applications. 
Regional  Geographer,  Eastem  Region. 
Associate  Division  Chief  for  Water. 
Associate  Chief  Hydrok>gist  for  Program  Operatk>ns. 
Asit  Chief  Hydrologist  for  Water  Information. 
Assistant  Chief  Hydrologic  for  Research. 
Chf,  National  Water  Data  Exchange  Program. 
Regional  Hydrologist  Central  Regk>n.  , 

Regl  Hydrologist  Southeastern  Region. 
Regional  Hydrotogist,  Westem  Region. 
Regkxial  Hydrologist,  Northeastern  Region. 
Associate  Director  for  Geology. 
Assoc  Cfiief  Geologist  for  Program  Operations. 
Associate  Chief  Geologist  for  Science. 
Regional  Geologist,  Westem  Fiegion. 
Regional  Geologist,  Eastem  Region. 
Chief  Scientist  for  Geology. 
Asst  Dir,  Budget  and  Administration. 
Associate  Chief  Bk>k>gist  for  Operations. 
Associate  Chief  Bkilogist  for  lnformatk>n. 
Regk>nal  Chief  Biok)gist,  Eastem  RegkMi. 
Regional  Brotogist,  Westem  Region. 
Regional  Director. 
Regional  Director. 
Regk>nal  Director. 

Associate  Dir  for  Policy  and  Mgmt  Improvement. 
E^egional  Director,  Gulf  of  Mexkx)  OCS  Regk>n. 
Asst  Program  Director  for  Offshore  Compliance  and  Asset  Manage- 
ment. 
Asst  Prog  Director.for  Onshore  Compliance  and  Asset  Management. 
Regional  Director,  Alaska  OCS  Region. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Assistant  Secretary— Indian  Affairs 

Bureau  of  Indian  Affairs 

Office  of  Hearings  and  Appeals  .... 
Department  of  Justice; 

Office  of  the  Legal  Counsel 

Office  of  the  Inspector  General  


Office  of  Professional  Responsibility 
Justk»  Management  Division 


Antitrust  Division 


Civil  Division 


Career  reserved  positions 


Professional  Responsibility  Advisory  Office 

Office  of  Federal  Detention  Trustee  

Executive  Office  for  United  States  Trustees 
Executive  Office  for  Immigration  Review 


Regional  Director,  Pacific  OCS  Region. 

Deputy  Associate  Director  for  Minerals  Revenue  Management. 

Chief  Financial  Officer. 

Deputy  Director,  Office  of  Indian  Education  Programs. 

Dir,  Ofc  of  Hearings  and  Appeals. 

Special  Counsel. 

Special  Counsel. 

Assistant  Inspector  General,  Evaluation  and  Inspections  Division 

Assistant  Inspector  General  for  Audit. 

Assistant  Inspector  General  for  Investigation 

Assistant  Inspector  General  for  Management  and  Planning. 

Deputy  Inspector  General.  , 

General  Counsel. 

Director,  Office  of  Oversight  and  Review. 

Sen  Exec  Strategic  Plan  and  Spec  Project. 

Counsel  on  Professional  Responsibility. 

Deputy  Counsel  on  Professional  Responsibility. 

Asst  Attorney  General  for  Administration. 

'Deputy  Asst  Attomey  General. 

Director. 

Dir,  Security  and  Emergency  PInng  Staff. 

Director,  Computer  Services  Staff. 

Dir  Finance  Staff. 

Dep  Asst  Attomey  General;  Controller. 

Dep  Asst  Attomey  Gen  Human  Res/Admin. 

Dir  Library  Staff. 

Director,  Information  Mgmt  and  Security  Staff. 

Dir,  Facilities  and  Administrative  Svc  Staff. 

Director,  Ofc  of  Atty  Pers  Mgmt. 

Dir  Telecommunications  Services  Staff. 

IT  Project  Manager. 

Director  Management  and  Planning  Staff. 

Director,  Budget  Staff. 

Director,  Debt  Collection  Management  Staff. 

Asst  Dir,  Management  and  Planning  Staff. 

Senior  Policy  Advisor. 

Chief  Information  Officer. 

Dir  Procurement  Services  Staff. 

Dir,  Systems  Technology  Staff. 

General  Counsel. 

Dir,  Equal  Employment  Opportunity  Staff. 

Senior  Counsel. 

Director,  Department  Ethics  Office. 

Deputy  Director,  Budget  Staff. 

Director,  Systems  Engineering  and  Development  Staff. 

Senior  Program  Manager. 

Director,  Professional  Responsibility  Advisory  Offwe. 

Federal  Detention  Trustee. 

Executive  Officer. 

Chief  Immigration  Judge. 

Assistant  to  the  Director. 

Chairman,  Board  of  Immigration  Appeals. 

General  Counsel. 

Attomey— Examiner  (Immigration). 

Chief  Admin  Hearing  Officer. 

Deputy  Director  of  Operations. 

Chief,  Competition  Policy  Section. 

Senior  Litigator.  f 

Executive  Officer. 

Chief  Computers  and  Finance  Section.  ^ 

Senior  Litigator. 

Senior  Litigator,  Atlanta  Field  Office. 

Deputy  Chief,  Litigation  II  Section. 

Spec  Litigation  Counsel  (Foreign  Litigatkxi). 

Spec  Litigation  Counsel. 

Sepc  Litigation  Counsel. 

Special  Litigation  Counsel  (Federal  Programs). 

Spec  Litigation  Coun,  C/L  Branch. 

Deputy  Branch  Director. 

Deputy  Branch  Director/Commercial  Litigatkxi. 

Deputy  Branch  Director; . 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Career  reserved  positions 


Civil  Rights  Division  

Environment  and  Natural  Resources  Division 


Tax  Division 


Immigration  and  Naturalization  Service 


Associate  Commissioner  for  Informaton  Systems 

Associate  Commissioner  for  Examinations  

Associate  Commissioner  for  Enforcentent  

Executive  Associate  Commissioner  for  Management 

Regional  Offices — Immigration  and  Naturafization  Service 


Ofc  of  the  Associate  Attomey  General 

Executive  Ofc  for  United  States  Attorneys 


Criminal  Division 


Director  of  Management  Programs. 

Deputy  Branch  Director. 

Deputy  Branch  Dir  Civil  Frauds. 

Deputy  Branch  Director 

Director  Office  of  Consumer  Litigation. 

Deputy  Director,  Commercial  Litigation  Branch. 

Appellate  Litigation  Counsel. 

Deputy  Branch  Director. 

Deputy  Director,  Tobacco  Litigation  Team. 

Deputy  Director,  Appellate  Staff. 

Special  Litigation  Counsel. 

Executive  Officer. 

Senior  Litigation  Coun  Attomey — Examiner. 

Dep  Chf,  Environmental  Enforcement  Section. 

Executive  Officer. 

Principal  Deputy  Chief  Environ  Enforce  Sec. 

.Supervisory  Trail  Attomey. 

Special  Litigation  Counsel. 

SR  Trial  Attomey. 

Special  Litigation  Counsel. 

Spec  Litigation  Counsel. 

Chief  Civil  Trail  Section  Southwestern  Region. 

Executive  Officer. 

Asst  Commissioner  for  Detention  and  Deportation.  , 

Asst  Commissioner  for  Adjudication  and  Natural. 

Assistant  Commissioner  for  Border  Patrol. 

Director  of  Internal  Audit. 

Director  of  Security. 

Asst  Comr.  Budget. 

Regional  Director  Central  Region. 

Asst  Commissiorier  Administration. 

Chief  Patrol  Agent. 

District  Director. 

Chief  Patrol  Agent. 

District  Dir,  Western  Reg,  Phoenix  District. 

Deputy  General  Counsel. 

Chief  Patrol  Agent,  EI  Paso,  TX. 

Deputy  Executive  Associate  Commissioner  for  Detention  and  Remov- 
als. 

Associate  Commissioner,  Field  Services  Operations.  ' 

Deputy  Associate  Comn>issioner  for  Information  Resources  Manage- 
ment. 

Asst  Comm  for  Inspections. 

Assistant  Commissioner  for  Investigations. 

Assistant  Deputy  Executive  Associate  Commissioner,  Field  Operations. 

Assistant  Comr,  Human  Resources  and  Development. 

Assistant  Commissior>er  for  Records. 

District  Director  Newar1(  District. 

District  Director,  Newaric,  District. 

Chief  Patrol  Agent,  McAUen,  Texas. 

Chief  Patrol  Agency,  Tucson,  Arizona. 

Regional  Counsel,  Western  Region. 

Deputy  Director  for  Support  Services. 

Dir  Ofc  of  Mgnt  Information  Systems  Support.  " 

Dir,  Office  of  Administration  and  Review.. 

Deputy  Director  for  Operations. 

Executive  Officer  (Principal  Assoc  Director). 

Director,  Office  of  Legal  Education. 

Deputy  Director,  Financial  Management  Staff. 

Senior  Courtsei  to  the  Assistant  Attomey  General. 

Director,  Organized  Crime  Drug  Enforcement  Task  Forces. 

Deputy  Chief,  Fraud  Section. 

Chief,  Asset  Forfeiture  and  Money  Laundering  Section. 

Senior  Appellate  Counsel. 

Senior  Counsel. 

Executive  Officer. 

Dir  Intt  Criminal  Invest  Train  Asst  Program. 

Chief,  Gerwral  Litigation  and  Legal  Advice  Sect. 

Sertior  Counsel  for  Natt  Security  Matters. 

Dep  Chief  Terrorism  and  Violent  Crime  Section. 

Deputy  Chief,  Computer  Crime  and  Intellectual  Property  Sec. 

Chf  of  Intemattonal  Trairung  and  Dev  Programs. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Office  of  Senior  Counsels 

Office  of  Deputy  Assistant  Attomey  General  I 
Office  of  Deputy  Assistant  Attomey  General  II 

Federal  Bureau  of  Prisons 


Office  of  Con^ectional  Programs 
Northeast  Region 


Career  reserved  positions 


Senior  Counsel  to  the  Assistant  Attomey  General. 

Principal  Deputy  Chief,  Narcotic  and  Dangerous  Drug  Section. 

Director,  Office  of  Overseas  Prosecutorial  Development,  Assistance, 

and  Training. 
Chief,  Asset  Forfeiture  Office. 

Senior  Counsel  for  National  Security  Matters.  ' 

Sr  Counsel  for  Litigation. 
Counsel  to  the  Office  Fraud  Section. 
Chf  Public  Integrity  Section. 
Deputy  Chief  Public  Integrity  Section. 
Assistant  Director  For  Administration. 
General  Counsel. 

Assoc  Commr,  Fed  Prisons  Industries,  Unicor. 
Dep  Assoc  Commr  Fed  Prison  Industries. 
Warden  Ft  Worth  Texas. 
Warden  Marianna  FL. 
Asst  Director  for  Human  Res  Mgmt. 

(Warden)  Miami,  FL.  • 

Senior  Deputy  Asst  Dir  Health  Services  Div. 
Regional  Director  Mid  Atlantic  Division. 
Asst  Director,  Community  Corrections  and  Detention. 
Asst  Dir,  Info,  Pol,  and  Public  Afrs  Div. 
Warden  Talladega  AL. 

Gen  Counsel,  Fed  Prison  Industries  (UNICOR). 
Warden,  Allenwood,  Pennsylvania. 
Sr  Mgt  Counsel,  (Federal  Bureau  of  Prisons). 
(Warden)  Fort  Dix,  NJ. 
(Warden)  FCC,  Floren,  CO. 
Con-ectional  Inst  Admr  (ARD)  SCR,  Dallas,  TX. 
Corri  Inst  Admr  (SDAD),  CC  and  D  Div,  Wash,  DC. 
Warden,  USP,  Florence,  CO.  ^  *  ■ 

CIA  (Warden)  Fed  Medical  Center  Carswell,  TX. 
CIA  (Warden)  U.S.  Penitentiary,  Allenwood,  PA. 
(Warden)  FTC,  Ol^alhoma,  OK. 
Senior  Deputy  Assistant  Director  (Administration). 
CIA  (Warden)  Fed  CortI  Inst/EL  Reno,  OK. 
CIA  (Warden)  Fed  Medical  Center/Miami,  FL. 
Con-ectional  Prog  Offcr/Sr  Dep  Regl  Dir. 
Conrectional  Inst  Admr  (Warden)  FCI. 
Correctional  Prog  Ofcr/Senior  Deputy  Assistant  Director  PRD. 
Correctional  Program  Officer. 
Correctional  Prog  Officer  (WFCI,  Estill,  SC). 
Con-ectional  Prog  Officer  (Warden  Fed  CI,  SC). 
Con-ectional  Institution  Admin  (W,  FMC,  FTD,  MA). 
Correctional  Institution  Administrator. 
Con-ectional  Institution  Admr  (Warden). 

Correction  Institution  Administrator  (Warden,  U.S.  Penitentiary,  Beau- 
mont, TX). 
Assistant  Director,  Health  Sen/ices  Division. 
Deputy  Assistant  Director  for  Administration. 
Correctional  Program  Officer. 
Warden.  w 

Correctional  Institution  Administrator  (Wardenf 
Con-ectional  Institution  Administrator  (Warden). 
Con-ection  Program  Officer  (Senior  Deputy  Assistant  Director). 
Budget  Officer. 
Warden. 
Warden. 

Warden,  USP,  Lee,  VA. 
Warden,  FCI. 
Senior  Counsel. 

Asst  Dir  Correctional  Programs  Div. 
Regional  Director,  Northeast  Region. 
Warden,  LewistMjrg,  PA. 
Warden,  McKean,  PA. 
(Warden),  Oakdale,  LA. 
Warden,  FCI,  Fairton,  Hi. 
Warden. 

Warden,  FCI,  McKean,  PA. 
Correctional  Institution  Administrator  (Warden). 
Correctional  Institution  Administrator  (Warden). 
Warden,  FDC,  Phila,  PA. 
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Agency  organization 


Career  reserved  positions 


Southeast  Region 


North  Central  Region 


South  Central  Region 


Western  Region 


Office  of  Justice  Programs 


Office  of  Juvenile  Justice  and  Deliquency  Prevention 

National  Institute  of  Justice  

Bureau  of  Justice  Statistics  

United  States  Marshals  Service  


Community  Oriented  Policing  Services 
Department  of  Labor: 

Office  of  the  Deputy  Secretary  

Office  of  tfie  Inspector  General  


Correctional  Institution  Administrator  (Warden). 

Regional  Director,  Southeast  Region. 

Warden  Atlanta. 

Warden,  Lexington  Kentucky. 

Warden  Butner  North  Carolina. 

Correctional  Institution  Administrator  (Warden). 

Correctional  Institution  Administrator  (Warden).  , 

Correctional  Institution  Administrator  (Warden). 

Warden,  FCI,  Petersl>urg,  VA. 

Warden,  USP,  Big  Sandy,  KY. 

Regional  Director.  North  Central  Region. 

Warden  Leavenworth  Kansas. 

Warden  Springfield  MO. 

Warden  Marion  IL. 

Warden  Terre  Haute,  IN. 

Warden,  Federal  Medical  Center,  Rochester,  Minnesota. 

Correctional  Institution  Administrator  (Warden). 

Correctional  Institution  Administrator  (Warden). 

Correctional  Institution  Administrator  (Warden).  • 

Correctional  Institution  Administrator  (Warden). 

Regional  Director,  South  Central  Region. 

Warden  El  Reno  Okla. 

Warden,  Federal  Correctional  Institution,  Medium.  Beaumont,  Texas. 

Warden,  FCI,  Three  Rivers,  Texas. 

Regk>nal  Director,  Western  Regkm. 

Warden,  Lompoc,  CA. 

Warden  Phoenix  A2. 

Warden  Federal  Correctiohal  Institution. 

Correctional  Institution  Admr. 

Correctional  Institution  Administrator  (Warden). 

Correctional  Institution  Administrator  (Warden). 

Director  of  Administration. 

Deputy  Director,  National  Institute  of  Justice. 

Director,  Corrections  Program  Offk:e. 

Comptroller. 

Budget  Offk:er. 

Deputy  Director,  Office  for  Victims  of  Crime  (Polk:y  and  Intemational 

Programs). 
Director,  Drug  Courts  Program  Office. 
Assistant  Director,  Offk:e  of  Administration. 
Principal  Deputy  Director,  OVC. 
Deputy  Administrator,  Offrce  Discretk>nary  Grants. 
Special  Advisor. 
Special  Advisor. 
Supervisory  Statistk:ian. 
Assistant  Director  for  Human  Resources. 
Assoc  Director  for  Operatk>nal  Support. 
Senior  Management  Advisor. 
Assistant  Director  for  Prisoner  Servk:e9. 
Assistant  Director  for  Business  Services. 
Assistant  Director  for  Mgmt  and  Budget. 
Assistant  Director  for  Executive  ServKe. 
Assistant  Director  for  Investigative  Servs. 
Assistant  Director  for  Judicial  Security. 
Asst  Director  for  Organizational  Development. 
Assistant  Director  for  Training. 

Assistant  Director,  Justice  Prisoner  and  Alien  Transportation  System. 
Assistant  Director,  for  Investigative  Services. 
Deputy  Director,  Office  of  Community  Policing  Devek>pment. 

Director,  Office  of  Policy  and  Research. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Investigations. 

Asst  Inspector  Gen  for  Audit. 

Deputy  Assistant  Inspector  General  for  Audit. 

Asst  Inspector  Gen  for  Labor  Racketeering. 

Asst  Inspector  Gen  for  Mgmt  arvt  Counsel. 

Asst  Inspector  GerVAnalysis  Complaints/Eval. 

Assistant  Inspector  General  for  Analysis,  Complaints  and  Evaluatk}ns. 

Assistant   Inspector  General   for  Communicatk>ns,   Inspectkxis   and 

Evaluations. 
Counsel  to  the  Inspector  General. 
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POSITIONS  THAT  WERE  CAREER  RESERVED  DURING  CALENDAR  YEAR  2002— Continued 


Agency  organization 


Bureau  of  Intemational  Labor  Affairs 
Office  of  the  Solicitor  


Career  reserved  positions 


Office  of  Chief  Financial  Officer 


Office  of  the  Assistant  Secretary  for  Administration  and  Manage- 
ment. 


Employment  Standards  Administration  

Office  of  Federal  Contract  Compliance  Programs 
Wage  and  Hour  Division 

Office  of  Wori<ers  Compensation  Programs 

Office  of  Labor-Management  Standards  

Pension  and  Welfare  Benefits  Administration  


Bureau  of  Latx>r  Statistics 


Associate  Deputy  Under  Secretary. 

Associate  Solicitor  for  Labor-Management  Laws. 

Associate  Solicitor  for  Labor-Management  Laws. 

Assoc  Solicitor  for  Plan  Benefits  Security. 

Regional  Solicitor — Chicago. 

Assoc  Solkiitor  for  Civil  Rights. 

Assoc  Solicitor  for  Occupational  Safety  and  Hit. 

Assoc  Solicitor  for  Mine  Safety  and  Health. 

Assoc  Solicitor  for  Fair  Labor  Standards. 

Regional  Solicitor — Atlanta. 

Assoc  Solicitor  for  Employee  Benefits. 

Regl  Solicitor  Boston. 

Regl  Solicitor  New  York. 

Regional  Solicitor  Philadelphia. 

Regl  Solicitor  Dallas. 

Regl  Solicitor  Kansas  City. 

Regl  Solicitor  San  Francisco. 

Deputy  Solicit  or  (Regional  Operations). 

Assoc  Sol  for  Spec  Appel  and  Sup  Court  Lit. 

Dep  Solicitor  for  Planning  and  Coordination. 

Associate  Solicitor  for  Black  Lung  Benefits. 

Deputy  Chief  Financial  Officer. 

Associate  Deputy  Chief  Financial  Officer. 

Director  of  Human  Resources. 

Director  of  Infomiation  Technology.  * 

Director  Office  of  Budget. 

Director  Business  Operations  Center. 

Director  of  Civil  Rights. 

Director,  Management  Systems  Development  and  Innovatkxi. 

Director  of  Safety  and  Health. 

Director  of  Information  Technology  Operations. 

Deputy  Assistant  Secretary  for  Budget  and  Strategic  and  PerfOmriance 

Plannirig, 
Deputy  Assistant  Secretary  for  Operations. 
Director,  Program  Planning  and  Results  Center. 
Dir  Ofc  of  Mgmt,  Administration  and  Planning. 
Director  Division  of  Programs  Operations. 
Dep  Natl  Ofc  Program  Administrator. 
Deputy  Wage  and  Hour  Administrator  (Operations). 
Principal  Deputy  Wage  and  Hour  Administrator. 
Dir  Federal  Employees  Compensation. 
Dir  Coal  Mine  Wori^ers  Compensation. 
Deputy  Director,  Employment  Standards  Administration. 
Dir  of  Regulations  and  Interpretations. 
Deputy  Assistant  Secretary  for  Program  Operations. 
Director  of  Exemption  Determinations. 
Senior  Policy  Advisor. 
Regional  Director — Boston. 
Regional  Director — Atlanta. 
Regional  Director— Kansas  City. 
Regional  Director— San  Francisco. 
Dir  of  Enforcement. 

Director  of  Health  Plan  Standards  Compliance  and  Assistance. 
Director  of  Participant  Assistance  and  Communications 
Director  of  Infomiation  Management. 
Associate  Commissioner  for  Field  Operations. 
Associate  Commissioner  for  Administration 
Assoc  Commissioner  for  Employment  Projections. 
Assoc  Commr  for  Prices  and  Living  Conditions. 
Assoc  Commr  Productivity  and  Technology. 
Deputy  Commissioner.  •  ^ 

Assoc  Commissioner/Survey  Methods  Research.  ~^^ 

Assoc  Comm  for  Employment  and  UnempI  Statistics. 
Asst  Commr  for  Indust  Prices  and  Price  Indexes. 
Director  of  Sun/ey  Processing. 
Dir  of  Technology  and  Computing  Svcs. 
Asst  Commissioner  for  Current  Empkjy  Analysis. 
Associate  Comr  for  Technokjgy  and  Survey  Processing. 
Asst  Comr  for  Compensation  Levels  and  Trends. 
Asst  Comr  for  Safety,  H  and  W  Conditions. 
Assoc  Comr  Compensatkw  and  Working  Conditions. 
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Agency  organization 


Employment  and  Training  Administration 


Occupational  Safety  and  Heattti  Administration 


Mine  Safety  and  Health  Administration  

Veterans  Employment  and  Training  Service  

Office  of  Disability  Employment  Policy  

Merit  Systems  Protection  Board: 

Office  of  the  Clerk  of  the  Board  

Office  of  Financial  and  Administrative  Management  ... 

Office  of  Policy  and  Evaluation  

Office  of  Information  Resources  Management 

Office  of  Regional  Operations  

Atlanta  Regional  Office  

Central  Region,  Chicago  Regional  Office  

Northeast  Region,  Philadelphia  Regional  Office  

Western  Region,  San  Francisco  Regional  Office 

Washington,  DC  Region,  Washington  Regional  Office 
National  Aeronautics  and  Space  Administration: 


Office  of  the  Administrator 

Office  of  the  Chief  Financial  Officer/Comptroller 


Office  of  Equal  Opportunity  Programs  

Office  of  Human  Resources  and  Education 


Office  of  Procurement 


Office  of  External  Relations  ...>.. 


Space  Flight 

Office  of  Management  Systems  and  Facilities 

Information  Resources  Management  

Office  of  Small  and  Disadvantaged  Business 
Office  of  Legislative  Affairs 

Office  of  Space  Flight 


Career  reserved  positions 


Asst  Commr  for  International  Prices. 

Asst  Commr  for  Publications  and  Spec  Studies. 

Asst  Commr  for  Consumer  Prices/Price  Indexes. 

Asst  Commr  for  Fedl/State  Coop  Stat  Programs. 

Admr,  Ofc  of  Financial  and  Administrative  Mgmt. 

Director,  Office  of  Career  Transition  Assistance. 

Administrator,  Office  of  National  Programs. 

Administrator,  Office  of  Workforce  Investment. 

Administrator,  Office  of  National  Response. 

Administrator,  Office  of  Performance  Results. 

Director,  Directorate  of  Science,  Technology  and  Medicine. 

Director,  Safety  Standards  Programs. 

Director,  Directorate  of  Cooperative  and  State  Programs. 

Dir  Health  Standards  Programs. 

Dir,  Adm  Progs. 

Director,  Directorate  of  Standards  and  Guidance. 

Director  of  Administration  and  Mar>agement. 

Director  of  Technical  Support. 

Director  of  Prog  Evaluation  and  Info  Resources. 

Director  of  Resource  Management. 

Director,  Office  of  Operations. 

Clertt  of  the  Board. 

Director,  FinarKial  and  Administrative  Management. 

Director,  Office  of  Policy  and  Evaluation. 

Director,  Information  Resources  Managenr>ent. 

Director,  Office  of  Regional  Operations. 

Regional  Director,  Atlanta. 

Regional  Director.  Chicago. 

Regional  Director,  Philadelphia. 

Regional  Director,  San  Francisco. 

Regional  Director,  Washington,  DC. 

Senior  Program  Executive,  AdvarKed  Technology  Program  Manage- 
ment. 
Senior  Systems  Engineer. 
Associate  Administrator  for  Education. 
Deputy  Chief  Financial  Officer. 

Director,  Financial  Management  Division.  • 

Director,  Resources  Analyses  Division. 
Associate  Chief  Financial  Officer  IFMP. 
Special  Assistant. 

Director,  Strategic  Management  and  Planning. 
Director,  Discrimination  Complaints  Division. 
Director,  Management  System  Division. 
Assistant  Administrator  for  Human  Resources  and  Education. 
Director,  Education  Division. 
Director,  Personnel  Division 
Director,  Management  Systems  Division. 
Director,  Training  and  Development  Division. 
Associate  Administrator  for  Procurement. 
Director,  Program  Operations  Division. 
Director,  Contract  Managenrtent  Division. 
Director  Analysis  Division. 

Dep  Assoc  Admin  for  External  Relations  (Space  Flight). 
Manager.  International  Technol  Transfer  Pol. 
Director,  Space  Flight  Division. 
Director.  Research  Division. 
Director,  Earth  Science  Division 
Qirector,  Space  Science  and  Aeronautics  Division. 
Manager.  International  Technology  Transfer  Policy. 
Program  Executive  Officer  for  Human  Space  Flight. 
Director,  Facilities  Engineering  Division. 

Dir  Environmental  Management  Division.  . 

Director,  Information  Resources  Mgmt  Division. 
Assoc  Admr  for  S  and  D  Business  Utilization. 
Dep  Assoc  Admin. 
Dep  Assoc  Admin  for  Programs. 
Director,  Liaison  Division. 
Deputy  Chief. 

Director,  Advanced  Project  Office. 
Deputy  Associate  Admin,  for  Business  Management. 
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POSITIONS  THAT  WERE  CAREER  RESERVED  DURING  CALENDAR  YEAR  2002— Continued 


Agency  organization 


Space  Operations  Office 


Space  Station  Program  Office 


Space  Shuttle  Program  Office 


Mission  Operations 


Flight  Crew  Operations 


Engineering 


Institutions 

Space  Flight  Development 
Johnson  Space  Center 


Career  resen«d  positions 


Deputy  Associate  Admin,  for  Space  Operations. 

Special  Assistant  to  the  Associate  Administrator. 

Deputy  Associate  Administrator  for  Interagency  Enterprise. 

Deputy  Associate  Administrator  for  Space  Development. 

Chief  Financial  Officer. 

Director  of  Human  Resources. 

Dir  of  Tech  Transfer  and  Comniercialization. 

Chief  Infomiation  Officer. 

Deputy  Chief  Infomiation  Officer. 

Associate  Director  (Technical). 

Assistant  Director,  Space  Operations. 

Manager  Advanced  Communications  Operations. 

Associate  Director  (Management). 

Assistant  Director  for  University  Ftesearch  and  Affairs. 

Manager  EVA  Project  Office. 

Director,  Public  Affairs  Office. 

Manager  for  International  Operations. 

Chief  Engineer. 

Associate  Director  (Space  Development  and  Commerce). 

Manager,  Space  Operation  Mgmt  Office. 

Manager,  Space  OPS  Engineering  Office. 

Director,  Space  Operations  Office. 

Deputy  Dir,  Space  Operations  Office. 

Director  Space  Operations. 

Space  Operations  Commercialization  Manager. 

NASA  Representative  to  Headquarters,  AF  Space  Command. 

Space  Station  Vehicle  Manager. 

Director,  Management  Operations. 

Deputy  Space  Station  Vehicle  Manager. 

Manager  International  Partners  Office. 

Tech  Asst  to  the  Mgr,  Space  Station  Program. 

Dep  Program  Manager  for  Business  Management. 

Deputy  Program  Mgr  for  Technical  Development. 

Manager,  Research  Programs. 

Technical  Assistant  for  External  Reviews. 

Business  Manager. 

Manager,  Space  Station  Payloads  Office. 

Space  Station  Program  Manager. 

Deputy  Manager,  International  Space  Station  Program. 

Manager,  Avionics  and  Software  Office. 

Manager,  Program  Integration  Office. 

Manager,  Mission  Integration  and  Operations  Office. 

Manager  for  Commercialization. 

I^r,  Space  Shuttle  Vehicle  Engineer  Ofc. 

Manager,  Shuttle  Projects  Office  (MSFC)., 

Mgr,  Launch  Integration  (KSC). 

Mgr,  Spai:^  Shuttle  Business  Office. 

Asst  t»^r,  Space  Shuttle  Prog  Space  Flight  O/C. 

Asst  Manager  Space  Shuttle  Program. 

Manager  for  Space  Shuttle  Program  Development. 

Manager,  Space  Shuttle  Program  Integration. 

Director,  Mission  Operations. 

Chief  Flight  Director  Office. 

Deputy  Director,  Mission  Operations. 

Asst  Dir  for  Operations. 

Chief  Engineer,  Mission  Operations  Directorate. 

Chief  Flight  Director  Office. 

Chief,  Advanced  Operations  and  Development  Division. 

Chief,  Aircraft  Operations  Division. 

Deputy  Director,  Flight  Crew  Operations. 

Manager,  Phase  One  Program  Office. 

Asst  Chief,  Aircraft  Operations  Division. 

Chief  Astronaut  Office. 

Chief  Structures  and  Mechanics  Division. 

Chief,  Crew  and  Thennal  Systems  Division. 

Deputy  Director,  Engineering. 

Chief,  Automation,  R  and  S  Division. 

Director,  Engineering. 

Chief  Engineer  Space  Station  Program. 

CNef  Avionic  Systems  Division. 

Assistant  to  the  Director,  Engineering. 

Deputy  Chief,  Avionic  Systems  Division. 
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Agency  organization 


Career  reserved  positions 


Space  and  Life  Sciences 


Information  Systems 


Office  of  Procurement 


Center  Operations  

Safety,  Reliability  and  Quality  Assurance 

White  Sands  Test  Facility 

Kennedy  Space  Center  , 


Shuttle  Processing 

Safety,  Health  and  Independent  Assessment 

Spaceport  Engineering  and  Technology  


Spaceport  Services 


ISS  and  Payload  Processing 
Procurement  


Chief.  Aeroscience  and  Flight  Mechanics  Div. 

Manager,  Advanced  Development  Office. 

Deputy  Mgr,  Advanced  Development  Office. 

Asst  Mgr,  Advanced  Development  Office. 

Deputy  Manager  for  Exploration. 

Chief  Energy  Systems  Division. 

Chief,  Manufacturing,  Materials,  and  Process  Tech  Div. 

Deputy  Director  of  Engineering  for  Flight. 

Assistant  to  the  Director. 

Chief,  Medical  Sciences  Division. 

Assistant  Director  for  Engineering. 

Assistant  to  the  Director  for  Russian  Progs. 

Chief,  Flight  Crew  Support  Division. 

Associate  Director,  Space  and  Life  Sciences. 

Manager  Science  Payloads  Management  Office. 

Chief,  Solar  System  Exploration  Division. 

Deputy  Director,  Space  and  Life  Sciences. 

Assistant  Director  for  Flight  Programs. 

Assistant  Director  for  Space  Medicine. 

Asst  Director,  Space  and  Life  Sciences. 

Deputy  Director,  Astromaterials  Research  and  Exploration  Science. 

Associate  Director,  Technical. 

Deputy  Director  Information  Systems. 

Director,  Information  Systems 

Deputy  Director,  Information  Systems. 

Assistant  to  the  Director. 

Procurement  Officer. 

Assistant  Director,  Business  and  Info  Systems. 

Special  Assistant  to  the  Director. 

Manager  Space  Station  Business  Office. 

Asst  Dir  Business  Management. 

Deputy  Director,  Business  Management. 

Dir  Center  Operations. 

Deputy  Director,  Center  Operations. 

Dir,  Safety,  Reliability,  and  Quality  Assurance.  -  ' 

Deputy  Director  for  Russian  Projects. 

DefMJty  Director  SRANDQA. 

Assistant  Director  for  Space  Flight  Awareness. 

Manager,  NASA  White  Sands  Test  Facility. 

Dir,  Space  Station  Hardware  Integration  Ofc. 

Director,  Safety  Assurance. 

Deputy  Director  for  Planning  and  Projects. 

Manager  Laur>ch  Integration  (KSC). 

Dep  Mgr  Elv  and  Payload  Carriers  Program  Office. 

Director,  John  F.  Kennedy  Space  Center. 

Associate  Director,  John  F.  Kennedy  Space  Center. 

Director,  Woridorce  and  Diversity  Management. 

Chief  Financial  Officer. 

Executive  Director,  Joint  Perfonnance  Management  Office. 

Director,  Procurement  Office. 

Deputy  Director  of  Safety,  Health  and  Independent  Assessnient. 

Director,  Space  Station  Hardware  Integration  Office. 

Director,  External  Relations  and  Business  Development. 

Special  Assistant  to  tfie  Director. 

Director  of  Shuttle  Processing.  • 

Deputy  Director  of  Shuttle  Processing. 

Director  of  Safety,  Health  and  Independent  Assessment. 

Assocaite  Director  for  Agency  Occupational  Health  Program. 

Assocaite  Director  for  Safety  and  Mission  Assurance. 

Assocaite  Director  for  Systems  Management. 

Assocaite  Director  for  Management  Systems. 

Deputy  Director  of  Spaceport  Engineering  and  Technology. 

Assocaite  Director  for  Advanced  Space  Transportation  Support. 

Associate  Director  for  Spaceport  Technology  Projects. 

Director,  Installation  Operations. 

Deputy  Dir,  of  Installation  Mgmt  and  Operations. 

Director  of  Spaceport  Services. 

Deputy  Director  of  Spaceport  Services  and  CIO. 

Associate  Director  of  Spaceport  Services  and  Chief  Medical  Officer. 

Director  of  ISS/Payload  Processing. 

Deputy  Director,  ISS/Payload  Processing. 

Director,  Procurement. 
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Agency  organization 


External  Relations  and  Business  Development 


ELV  and  Payload  Carriers  Program 


Marshall  Space  Flight  Center 


Science  Directorate 


Engineering  Directorate 


Avionics  Department 

Center  Operations  Directorate 


Space  Shuttle  Projects 


Global  Hydrology  Research  Office 
Flight  Projects  Directorate  


Space  Transportation  Directorate 


Customer  and  Employee  Relations  Directorate 
Stennis  Space  Center 


Career  reserved  positions 


Office  of  Public  Affairs  

Office  of  Safety  and  Mission  Assurance 

Safety  and  Risk  Management  


Director,  Biomedical  Office. 

Deputy  Director,  External  Relations  &  Business  Devetopment. 
Associate  Director,  External  Relations  &  Bieiness  Devetopnwnt. 
Associate    Director,    External    Relations    &    Busmess    Devetopment 

(Washington,  DC). 
Associate  Director,  External  Relations  &  Business  Development  and 

Senior  Public  Communications  Officer. 
Director  of  ELV  &  Payload  Carriers  Program. 
Deputy  Director  of  ELV  &  Payload  Caniers  Program. 
Director,  ELV  Launch  Sen^ices. 
Chief  Financial  Officer. 

Director,  Safety  and  Mission  Assurance  Office. 
Associate  Director. 

Deputy  Manager,  Space  Shuttle  Projects  Office. 
IFMP  Administrative  Systems  Implementation  Mjinager. 
Integrated  Financial  Management  Program  Conipetency  Center  Man- 
ager. 
Deputy  for  Management. 
Deputy  Director,  Science. 

Manager,  Microgravity  Science  and  AppBcatiorjs  Department. 
Chief  Operating  Officer,  ftotional  Space  Sdenoe  and  Technology  Cen- 
ter. 

Manager,  Engineering  Systems  Department. 

Manager,  Avionics  Department. 

Dir  Structures  Dynamics  Laboratory.  ^ 

Chief  Engineer  Space  Shuttle  Main  Engine  Proj. 

Assistant  to  the  Director,  Engineering. 

Deputy  Director,  Engineering. 

Deputy  Manager,  Materials,  Processes  and  Manufacturing  Dept. 

Deputy  Manager,  Structures,  Mechanics  and  Thennal  Department. 

Deputy  Manager,  Avionics  Department. 

Director,  Information  Systems  Sennces  Office. 

Director,  Procurement  Office. 

Dir  Environmental  Engineering  and  Mgnt  Office. 

Director  Center  Operations. 

Deputy  Director,  Center  Operations. 

Manager,  Information  Services  Department. 

Manager,  External  Tank  Project. 

Mgr  Solkl  Rocket  Booster  Project. 

Manager  Space  Shuttle  Main  Engine  Projects. 

Manager,  Reusable  Solkl  Rocket  Motor  Project. 

Chief  Engineer  Space  Shuttle  Main  Engine  Prog. 

Manager,  Kteterials,  Processes,  and  Manufacturing  Department. 

Manager  Mk:rogravrity  Research  Program  Otfk*. 

Deputy  Director,  Flight  Projects. 

Manager,  Payload  Operattons  and  Integratton  Departn>enL 

Chief  Engineer. 

Manager,  Ground  Systems  Department. 

Manager,  Flight  Systems  Department. 

Director,  Advanced  Transportatton  Syst  Offce. 

Manager,  VehkHes  and  Systems  Devetopment  Departnr»nt. 

Manager,  Test  and  Evaluatton  Department. 

Manager,  Second  Generatton  RLV  Program  Office. 

Manager,  Subsystem  and  Components  Devetopment  Department. 

Deputy  Director  Space  Transportatton  Directorate. 

Chief  Engineer,  Space  Transportatton. 

Manager,  Propulston  Research  Center. 

Director,  Customer  and  Emptoyee  Relattons. 

Deputy  Dir,  Customer  and  Employee  Relattons. 

Deputy  Director,  NASA  Stennis  Space  Center. 

Director,  Propulsion  Test  Directorate. 

Deputy  Director,  Propulsion  Test  Directorate. 

Chief  Financial  Offtoer. 

Special  Assistant.to  the  Director. 

Director,  Center  Operattons  and  Support  Directorate. 

Manager,  Propulston  Test  Program  Offtoe. 

Assistant  to  the  Director. 

Director,  Earth  Sctonce  Appltoattons  Directorate. 

Director  of  Program  Operations.  ^ 

Dep  Assoc  Adm  for  Safety  and  Misston  Quality. 

Dir,  Enterprise  Safety  and  Misston  Assurance. 

Director,  Safety  and  Risk  Management  Diviston. 
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Agency  organization 


Career  reserved  positions 


Office  of  Aerospace  Technology 


Resources  and  Management  Systems 
Ames  Research  Center  


Aerospace 


Aerophysics  

Astrobioiogy  and  Space  Research  ..... 

Center  Operations  

Research  and  Development  Services 

Information  Sciences  and  Technology 
Dryden  Flight  Research  Center 


Langley  Research  Center 


Langley  Research  Center 


Aeronautics 

Space  and  Atmospheric  Sciertces 

Research  and  Technology  Competencies 


Internal  Operations 


Director,  Commercial  Dev  and  Technol  Transfer. 
Senior  Engineer. 

Director,  Research  Support  Division. 
Director,  Goals  Division. 

Deputy  AA  lor  Aerospace  Technology  (Space  Trans.) 
Director,  Resources  Management  Office. 
Chief  Financial  Officer. 

Deputy  Director,  Information  Science  and  Technology. 
Deputy  Director  Ames  Research  Center. 
Assistant  Director  for  Information  TechrK>logy. 
Director,  Office  of  Safety,  Environment  and  Mission  Assurance. 
Assistant  to  the  Director 
Chief.  Computational  Sciences  Division. 
Associate  Director  for  Astrobiology  and  Space  Programs. 
Chief  Counsel 

Associate  Director  for  Systems  Management  and  Planning. 
Special  Assistant  for  Software  Integration. 
Deputy  Director  Flight  Projects  Office. 
Chief,  Space  Techrrology  Division. 

Chief,  Aviation  Systems  Research  Technology  and  Simulation. 
Chief,  Army/NASA  Rotorcraft  Division. 
Deputy  Director  of  Aerospace. 
Chief,  NAS  Systems  Division. 
Director  of  Astrot>iology  and  Space  Research. 
Chief,  Life  Sciences  Division. 
Deputy  Director  of  Astrobiology  ar>d  Space  Research. 
Deputy  Director,  Center  Operations. 
Chief  Systems  Engineering  Division. 
Chief,  Wind  Tunnel  Operations  Division. 
Director,  Research  and  Development  Services. 
Deputy  Director,  Research  and  Development  Services. 
Chief,  Human  Factors  Research  and  Technology  Div. 
Aerospace  Engineers  (CH  Engineer). 
Director  Research  Facilities  Directorate. 
Chief  Financial  Officer  (Financial  Manager). 
Director  Flight  OPS  Directorate. 
Chief  Information  Officer. 
Director,  Aerospace  Proj  Directorate. 
Dep,  Director,  Aerospace  Projects. 
Associate  Director  for  Planning. 
Chief  Atmosptieric  Sciences  Division. 

Facility  Group  Director  for  the  Aerospace  Technology  Enterprise. 
Dir  Independent  Prog  Assess  Office. 
Dir  of  Education  Programs. 
Assistant  Director  for  Planning. 
Special  Assistant  for  Outreach. 
Manager,  Hyper-X  Phase  One  Program. 
Deputy  Director  Indep  Progr  Assessment  Office. 
Director,  Airtxxne  Systems. 
Director. 

Deputy  Director,  Structures  and  Materials  Competency. 
Director,  Space  Access  and  Exploration  Program  Office. 
Director,  Aviation  Safety  Program  Office. 
Associate  Director  for  Program  Integration. 
Director,  Earth  and  Space  Science  Program  Office. 
Director..Aerodynamics,  Aerothermodynamic  and  Aeropropulsion  Facil- 
ity Group. 
Deputy  Director,  Facilities  arid  Test  Techniques,  AAAC. 
Deputy  Director,  Independent  Program  Assessment  Office. 
Deputy  Director,  Airframe  Systems  Prog  Office. 
Deputy  Dir,  S  and  A  Sciences  Program  Group. 
Dir,  Aerospace  Transportation  Program  Office. 
Chief,  Space  Systems  and  Concepts  Division. 
Director. 

Chief  Information  and  Electromagnetic  Tech. 
Chf,  Flight  Dynamics  and  Controls  Division, 
beputy  Dir,  Research  and  Technology  Group. 
Director,  Research  and  Technology  Group.  ' 
Chief,  Aero  and  Gas  Dynamics  Division. 
Chief,  Materials  Division. 
Chief,  Aerospace  Mechanical  Systems  Division. 
Chief,  Experimental  Testing  Technology  Div. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Office  of  Inspector  General 


Office  of  Earth  Science 


Career  reserved  positions 


High-Speed  Research  Project  

Aerospace  Vehicle  Systems  Technology  Program  Office 

Safety  and  Mission  Assurance 

Comptroller  < 

Glenn  Research  Center 


Aeronautics  

Research  and  Technology 

Space * ; 

Engineering  and  Technical  Services 

Extemal  Programs  

Mission  Safety  and  Assurance  

Office  of  Space  Science 


Solar  System  Exploration 

Space  Physics  • 

Technology  and  Infomiation  Systems  

Astrophysics ■■ 

Office  of  Life  and  Microgravity  Sciences  and  Applications 


Goddard  Space  Flight  Center 


Procurement  Officer. 

Chief,  Simulation  and  Research  Aircraft  Div. 
Director  for  High-Speed  Res  Project  Office. 
Chief  Engineer,  High-Speed  Research. 
Deputy  Director,  Aerospace  Trans  Technol  Office. 
Deputy  Director,  Aerospace  Transportation.  Tech  Ofc. 
Dir,  Aerospace  Transport  Technology  Office. 
Dir,  Ofc  of  Safety,  E  and  M  Assurance. 
Chief  Financial  Officer. 
Chief  Financial  Officer. 
Deputy  Director  for  Operations. 
Assistant  Deputy  Director  for  Policy. 
Chief,  Engineering  Design  and  Analysis  Division. 
Director,  Systems  Management  Office. 
Chief,  Space  Transportation  Office. 
Deputy  Director  of  Aeronautics. 
Chief,  Aeropropulsion  Project  Office. 
Deputy  Director  of  Aeronautics. 
Chief,  Ultra  Efficient  Engine  Technology  Office. 
Chief,  TurtxHTiachinery  and  Propulsion  Syst  Div. 
Chief,  Materials  Division. 
Chief,  Structures  and  Acoustics  Division. 
Chief,  Power  and  On-Board  Propulsion  Techn  Div. 
Chief,  Microgravity  Division. 
Deputy  Director  of  Space. 
Chief,  Power  Systems  Project  Office. 
Chief,  Computer  Services  Division. 
Director  of  Engineering  and  Technical  Services. 
Deputy  Dir  of  Engineering  and  Tech  Services. 
Chief,  Systems  Engineering  Division. 
Director,  Extemal  Programs. 
Dir,  Ofc  of  Sfty,  Environml  and  Mission  Assur. 
Director,  Research  F^rogram  Management. 
Technical  Assistant  to  the  Director,  Office  of  Space  Science. 
Science  Program  Director. 

Director,  Administration  and  Resource  Management  Division 
Senior  Program  Executive  Space  Science  Program  Management. 
Deputy  Director  Research  Program  Management  Division. 
Deputy  Director  Flight  Program  Division. 
Senior  Program  Executive  for  Decadal  Planning  Team  (Science). 
Science  Program  Director.  • 

Director,  Mission  and  Payload  Development  Div. 
Dir,  Advanced  Technol  and  Mission  Studies  Div. 
Science  Program  Dir,  Sun-Earth  Connection. 
Sr  Sci  Prog  Executive  tor  Review  and  Evaluation. 
Director,  HO  Info,  Technology  and  Comm  Divi 
SR  Sci  Program  Executive  for  Information  Syst. 
Science  Program  Director,  Galaxy  and  Universe 
Asst  Assoc  Admr  for  Education  and  Outreach. 
Science  Prog  Dir,  Origins  and  Planetary  Systems 
Chief,  Advanced  Plans  Office  (Staff). 
Manager,  Life  Sciences  and  Technology 
Dir  Life  and  Biomedical  Science  and  Applies  Div. 
Dir,  Microgravity  Sciences  and  Applications  Div. 
Dir,  Space  Processing  Division. 

Director,  Space  Utilization  and  Product  Development  Division. 
Assistant  Inspector  General  for  Audits. 
Assist  Inspector  General  for  Investigation. 

Assistant  Inspector  General  for  Inspections,  Administrative  Investiga- 
tions, and  AssessHDents. 
Counsel  to  the  Inspector  General. 

Assistant  Inspector  General,  Networi<  and  Advanced  Technology. 
Protections  Office.  . 

Director,  Technical  Services  Office. 
Director,  Computer  and  Technology  Crimes  Office. 
Senior  Engineer,  Program  Integration. 
Director,  Business  Division. 
Manager.  Earth  Sciences  Department. 
Deputy  Associate  Administrator  Advanced  Planning. 
Deputy  Associate  Administrator  for  Mission  to  Planet  Earth. 
Assistant  Associate  Administrator  for  Office  of  Earth  Science. 
Dir  of  University  Programs. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Human  Resources 

Comptroller  

Management  Operations 

Flight  Assurance  

Flight  Protects 


Applied  Engineering  and  Technology  Directorate 


Systems,  Technology  and  Advanced  Concepts 
Space  Sciences  


Engineering 


Earth  Sciences 


Office  of  Policy  and  Plans  ;. 

National  Archives  and  Records  Administration: 

Archivist  of  United  States  Deputy  Archivist  of  the  United  States/ 
Chief  of  Staff. 

•  Office  of  Administrative  Services 

Office  of  the  Federal  Register  

Office  of  Regional  Records  Services  .'. 

Office  of  Human  Resources  and  Information  Services 

Office  of  Records  Services— Washington,  DC 

Office  of  Presidential  Libraries 

National  Capital  Planning  Commission  Staff _ 


Career  reserved  positions 


Agency  organization 


Chief.  NASA  SOMO  Mission  Services  Offices. 

Associate  Director/Program  Manager  for  Explorers. 

Deputy  Associate  Director  for  EOS-G  Development. 

Associate  Director/Program  Manager  for  the  Hut>ble  Space  Telescope 

(HST). 
Deputy  Associate  Director  for  HiJbt>le  Space  Telescope  (HST). 
Development. 

Deputy  Director  For  Systems  Management. 
Deputy  Director  of  Applied  Engineering  and  Technology  For  Planning 

and  Development. 
Director  of  Human  Resources. 
Chief  Financial  Officer/Comptroller 
Deputy  Director  of  Management  Operations. 
Associate  Director  For  Acquisition. 
Director  of  Right  Assurance. 
Deputy  Director  of  Flight  Assurarx^e. 
Deputy  Director  of  Right  Projects. 
Project  Mgr,  Opns  and  Ground  Systems. 
Project  Mgr,  Earth  Ot)serving  Syst  Am  Project. 
Geostationary  OpI  Environmental  Satellite  Pm. 
Dir  of  Flight  Projects. 

Tracking  and  Data  Relay  Satellite  Tdrs  Proj  Mgr. 
Assoc  Dir  For  Earth  Sci  Data  and  Info  System. 
Proj.  Mgr,  Eos-Pm  Proj  Flight  Proj  Direct.  ' 

Project  Mgr,  Earth  Sci  D  and  I  Syst  Project. 
Deputy  Director  Flight  Projects  for  Plan  and  Bus  Mgnt. 
Project  Manager.  Poes. 
Associate  Director  of  Flight  Projects  for  Eos. 
Associate  Director/Program  Manager  for  tfie  Earth  Explorers  Program 

Office. 
Associate  Director/Program  Manager  for  the  Sun-Earth  Connection 

Program  Office. 
Deputy  Asso  Dir  of  Flight  Proj  Cor  Net  and  Miss  Serv  Proj. 
Asso  Dir  of  Flight  Proj  for  Network  and  Miss  Serv  Proj. 
Deputy  Director  of  Applied  Eng  and  Technology. 
Chief  Information  Systems  Center. 
Chief,  Electrical  Systems  Center. 
Chief,  Instrument  Systems  and  Technology  Center. 
Chief,  Mission  Engineering  and  Systems  Analysis  Division. 
Deputy  Director  of  Systems,  Tech  and  Advanced  Concepts. 
Chief,  Lab  for  Astronomy  and  Solar  Physics. 
Chief,  Lab  for  Extraterrestrial  Physics. 
Director  of  Space  Sciences. 
Chief,  Goddard  Institute  for  Space  Studies. 
Chief  LatKjratory  for  High  Energy  Astrophysics. 
Deputy  Director  of  Space  Sciences. 
Chief  Engineer 

Associate  Director  of  Flight  Projects. 
Chief,  Mechanical  System  Center. 
Chief,  Systems  Engineering  Division. 
Chief  Technology  Commercialization  Office. 
Chief  Labr  for  Hydrosphieric  Processes. 
Chief,  Space  Data  and  Computing  Division. 
Asst  Dir  of  Earth  Sci  for  Projects  Eng. 
Chf,  Laboratory  for  Atmospheres. 
Deputy  Director  for  Earth  Sciences. 
Director  for  Earth  Sciences. 
Chief  Laboratory  for  Terrestrial  Physics. 
Deputy  Assoc  Dir  For  Earth  Sd  D  and  I  Syst. 
Asst  Dir  of  Mission  to  P/E  Prog  for  Globe. 
Gtobe  Program  Manager. 
Director  of  Special  Studies. 

Deputy  Archivist  of  the  United  States.  « 

Assistant  Archivist  for  Administrative  Serv. 

Director  of  the  Federal  Register. 

Asst  Archivist  for  Regional  Records  Services. 

Asst  Archivist  for  Human  Resources  and  Info  Ser. 

Asst  Archivist  for  Records  Services. 

Asst  Archivist  for  Presidential  Libraries. 

Executive  Director. 


National  Endownrtent  for  the  Arts: 

National  Endowment  for  the  Arts  ,... 

National  Endowment  for  the  Humanities: 
National  Endowment  for  the  Humanities 

Natior>al  Labor  Relations  Board: 

CMce  of  tfie  Board  Members  

Division  of  Enforcement  Litigation  

Diviskm  of  Advice  

Division  of  Administration  

Division  of  Operations  Management  .... 


Division  of  Operations  Mar>agement 
Regional  Offrces 


National  Science  Foundation: 
Office  of  the  Director  


Career  reserved  positions 


Office  of  Integrative  Activfties 


Assistant  Executive  Director  (Management) 

Deputy  Executive  Director. 

Deputy  Executive  Director. 

Chief  Operating  Officer. 

General  Counsel. 

Deputy  Executive  Director. 

Deputy  Chairman  for  GukJettnes,  Panel  and  Council  Operations. 
Deputy  Chairman  for  Management  and  Budget. 
Chief  Information  Offk»r. 

Assistant  Chairman  for  Planning  and  Operations. 

Executive  Secy 

Deputy  Executive  Secretary. 

Inspector  General. 

Deputy  Associate  Gen.  Counsel  Appellate  Court  Br. 

Director,  Office  of  Appeals. 

Associate  Gen  Counsel,  Div  of  Advice. 

Deputy  Assoc  Gen  Counsel. 

Director  of  Administration. 

Deputy  Director  of  Administration 

Chief  Information  Technotogy  Branch 

Assoc  General  Counsel,  Div  of  Operation-Mgmt.      , 

Dep  Asso  Gen  Counsel,  Div  of  Operations-Mgmt.  '* 

Assistant  General  Counsel. 

Assistant  General  Counsel. 

Assistant  General  Counsel. 

Assistarrt  General  Counsel. 

Assistant  General  Counsel. 

Asst  to  the  General  Counsel.  * 

Asst  to  the  General  Counsel 

Reg!  Dir  Reg  1  Boston. 

Regkwal  Director,  Reg.  2,  New  York. 

Regkxtal  Director,  Reg.  3,  Buffato. 

Regl  Dir  Reg  4  Philadelphia. 

Regional  Director,  neg.  5,  Baltlfrjore. 

Regional  Director,  Reg.  6,  Pittsburgh. 

Regl  Dir,  Regkjn  7.  Detroit  Mich. 

Regional  Director,  Reg.  8,  Cleveland. 

Regional  Director,  Reg.  9,  Cincinnati. 

Regl  Dir,  Reg  10  Atlanta. 

Regional  Director,  Reg.  11,  Winston^  Salem. 

Regional  Director,  Reg.  12,  Tampa. 

Regional  Director,  Reg  13,  Chicago. 

Regl  Dir,  Reg  14  St  Louis. 

Regl  Dir,  Reg  15  ftew  Orleans. 

Regl  Dir,  Reg  16  Ft  Worth. 

Regl  Dir,  Reg  17  Kansas  City. 

Regl  Dir,  Fteg  18  Minneapolis. 

Regl  Dir,  Reg  19  Seattle. 

Regional  Dir,  Reg.  20,  San  Francisco. 

RegkxiaJ  Director,  Reg.  21.  Los  Angetes. 

Regional  Director,  Reg  22  Newark 

Regional  Director,  Reg.  24  Hato  Rey  Puerto  Rico, 

Regl  Dir,  Reg  25,  Indianapolis. 

Regl  Dir,  Reg  26  Memphis. 

Regl  Dir,  Reg  27  Denver. 

Regional  Director,  Reg.  28  Phoenix. 

Regl  Dir,  Reg  29  ferooWyn. 

Regl  Dir,  Reg  30  Milwaukee. 

Regkjnal  Director,  Reg.  32,  Oakland. 

Regional  Director,  Reg.  33  Peoria.  ILL. 

Regl  Dir,  Reg  31  Los  Angetes. 

Regional  Director,  Reg.  34  Hartford. 

Senior  Advisor. 

Senior  Staff  Associate. 

Senior  Advisor. 

Senior  Advisor.  - 

Senior  Scientist. 

Senior  Advisor. 
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Agency  organization 

Office  of  the  General  Counsel 

Office  of  Polar  Programs  

Office  of  the  Inspector  General  

National  Science  Board  , 

Division  of  Atmospheric  Science  , 

Division  of  Earth  Sciences 

Division  of  Ocean  Sciences 

Directorate  for  Engineering 

Division  of  Engineering  Education  and  Centers 

Division  of  Design,  Manufacture  and  Industrial 

Innovation 

Division  of  Civil  and  Mechanical  Systems 

Directorate  for  Biological  Sciences 

Division  of  Environmental  Biology  

Division  of  Integrative  Biology  and  Neurosciences  

Directorate  for  Mathematical  and  Physical  Sciences  

Division  of  Physics ...'. 

Division  of  Mathematical  Sciences 

Division  of  Materials  Research  

Directorate  for  Education  and  Human  Resources 

Division  of  Research,  Evaluation  and  Communication  

Directorate  for  Social.  Behavioral  and  Economic  Sciences 
Division  of  International  Programs  


Directorate  for  Computer  and  Information  Science  and  Engineering 
Office  of  Budget.  Finance  and  Award  Management 


Budget  Division  

Division  of  Financial  Management  

Division  Grants  and  Agreements 

Division  of  Contracts,  Policy  and  Oversight  

Office  of  Information  and  Resource  Management  

Division  of  Information  Systems  l 

Division  of  Human  Resource  Management 

t 

Division  of  Administrative  Services  

National  Transportation  Safety  Board: 

Office  of  the  Managing  Director  

Office  of  Aviation  Safety  „.< 

Office  of  Research  and  Engineering  

Office  of  Chief  Financial  Officer 

Office  of  Safety  Recommendations  and  Accomplishments  

Office  of  Railroad,  Pipeline  and  Hazardous  Materials  Investigations 

National  Transportation  Safety  Board  Academy  

Nuclear  Regulatory  Commission: 

Atomic  Safety  and  Licensing  Brd  Panel 

Office  of  the  Chief  Infonnation  Officer 


Career  reserved  positions 


Deputy  General  Counsel 
Head  Polar  Research  Support  Section. 
Inspector  General. 
Deputy  Inspector  General. 
Associate  Inspector  General  for  Audit. 
Associate  Inspector  for  Investigations. 
Senior  Policy  Officer. 
Head,  Upper  Atmosphere  Section. 
Heo'f,  Special  Projects  Section. 
Head.  Research  Grants  Section  , 

Head.  Oceans  Section 
Senior  Scientist/Section  Head. 
Senior  Advisor 

Deputy  Division  Director  (Education). 
Senior  Staff  Associate.  ' 

Senior  Engineering  Advisor. 
Senior  Advisor,  Technology  Integration 
Senior  Advisor. 
Senior  Advisor. 

Deputy  Assistant  Director.  "  . 

Executive  Officer. 

Deputy  Division  Director.  , 

Deputy  Division  Director. 
Executive  officer. 
Senior  Science  Associate.  ' 
Senior  Science  Advisor, 
Executive  Officer. 
Executive  Officer. 
Executive  Officer. 
Deputy  Assistant  Director 
Deputy  Assistant  Director  for  Integrative  Activities. 
Senior  Advisor  for  Research. 
Senior  Advisor. 
Deputy  Division  Director. 
Senior  Staff  Associate. 
Senior  Advisor. 
Senior  Staff  Associate. 
Executive  Officer,  Deputy  Assistant  Director. 
Director,  BFA  and  CFO. 
Senior  Advisor. 

Deputy  Director — Management,  Operations  and  Policy. 
Deputy  Director-Planning.  Coordination  and  Analysis. 
Senior  Advisor. 
Division  Director. 

Division  Director  and  Deputy  CFO. 

Division  Director.  ' 

Division  Director. 

Deputy  Director.  OIRM  and  Deputy  CIO. 
Deputy  Director,  Div  of  Information  Systems. 
'Division  Director. 
Deputy  Division  Director. 
Division  Director 
Deputy  Division  Director. 

Managing  Director. 

Assoc  Managing  Dir  Safety  and  Development. 
Assoc  Managing  Director  for  Quality  Assurance. 
Director  Ofc  of  Aviation  Safety. 
Deputy  Director.  Tech  and  Inv  Operations 
Dir  Ofc  of  Research  and  Engineering. 
Depuiy  Dir  Ofc  of  Research  and  Engineering. 
Chief  Financial  Officer. 

Oir  Ofc  of  Safety  Recommendations  and  Accomplis. 
Director,  Office  of  Railroad,  Pipeline  and  Hazardous  Materials  Inves- 
tigation. 
Director,  NTSB  Academy. 
President  and  Academic  Dean. 

Chief  Administrative  Judge. 

Deputy  Chief  Administrative  Judge  (Executive). 

Deputy  Director/Lss  Admr,  Ofc  of  Info  Res  Mgmt. 

Director,  Applications  Development  Division. 

Director,  Information,  Records,  and  Document  Management  Division. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Career  reserved  positions 


Office  of  the  Chief  Financial  Officer  •■ 

Officer  of  the  Chief  Financial  Officer « 

Office  of  the  Inspector  General  • 

Associate  General  Counsel  for  Licensing  and  Regulation 

Associate  General  Counsel  for  Hearings,  Enforcement  and  Admin 

istration. 
Office  of  Commission  Appellate  Adjudication 

Office  of  Administration  

Office  of  Nuclear  Security  and  Incident  Response 


Office  of  Investigations  .-■ 

Office  of  Small  Business  and  Civil  Rights 

Office  of  Nuclear  Reactor  Regulation 

Division  of  Licensing  Project  Managenient  

Associate  Director  for  Inspection  and  Programs 
Division  of  Inspection  Program  Management .... 

Division  of  Inspection  Program  management .... 
Division  of  Regulatory  Improvement  Programs  . 


Division  of  Engineering 

Division  of  System  Safety  and  Analysis 


Division  of  Fuel  Cycle  Safety  and  Safeguards 


Division  of  Industrial  and  Medical  Nuclear  Safety 


Division  of  Waste  Management 


Spent  Fule  Project  Office 


Ofc  of  Nuc  Regulatory  Research  .... 
Division  of  Engineering  technology  . 

Division  of  Engineering  Technology 


Director,  Planning  and  Resource  Mgmt  Division. 

Director,  Web  Publishing  and  Distribution  Services  Division. 

Director,  Division  of  Planning,  Budget  and  Analysis. 

Did  not  find  title  of  this  position. 

Special  Assistant  for  Intemal  Controls. 

Deputy  Chief  Financial  Officer. 

Director,  Starfire  Project. 

Assistant  Inspector  General  for  Audits. 

Deputy  Inspector  General. 

Assistant  Inspector  General  for  Investigations. 

Deputy  Assistant  GC/Legislative  Counsel. 

Deputy  Assistant  General  Counsel  for  Administration. 

Director,  Office  of  Commission  Appellate  Adjudication. 

Director,  Office  of  Commission  Appellate  Adjudication. 

Director,  Division  of  Contracts. 

Director,  Division  of  Administrative  Services. 

Director,  Division  of  Facilities  and  Security. 

Director,  Division  of  Incident  Response  Operations. 

Deputy  Director,  Division  of  Incident  Response  Operations. 

Deputy  Director,  Office  of  Nuclear  Security  and  Incident  Response. 

Director,  Division  of  Nuclear  Security. 

Deputy  Director,  Division  of  Nuclear  Security. 

Deputy  Director,  Office  of  Investigations. 

Director  Office  of  Small  Business  and  Civil  Rights. 

Director,  Program  Management,  Policy  Develofwient  and  Planning 
Staff. 

Director,  Wor1<  Planning  Center. 

Project  Director,  Project  Directorate  I. 

Project  Director,  Project  Directorate  II. 

PT(^ea  Director,  Project  Directorate  III. 

Project  Director,  Priced  Directorate  IV. 

Director,  New  Reactor  Licensing  Project  Office. 

Chief,  Equipment  and  Human  Performance  Branch. 

Chief,  Reactor  Safeguards,  Radiation  Safety  and  Emergency  Pre- 
paredness. 

Chief,  Inspection  Program  Branch. 

Chief,  License  Renewal  and  Standardization  Branch. 

Chief,   Events  Assess,   Generic   Comm   and   Now— PWR   Reactors 

Chief,  Generic  Issues,  Envir,  Financial  and  Rulemaking  Branch. 
Chief,  Technical  Specifications  Branch. 
Program  Director,  Operating  Reactors  Improvement  Program. 
Program  Director,  License  Renewal  and  Environmental  Impacts  Pro^ 

gram. 
Program  Director,  Policy  and  Rulemaking  Program. 
Chief,  Materials  and  Chemk^l  Engineering  Branch. 
Chief,  Mechanrcal  and  Civil  Engineenng  Branch. 
Chief,  Electrical  and  Instrumentation  and  Controls  Branch. 
Chf,  Plant  Systems  Branch. 
Chf,  Fteactor  Systems  Branch. 
Chief  Probablistic  Safety  Assessment  Branch. 
Chief  Containment  Sys  and  Severe  Accident  Branch. 
Chief,  Fuel  Cycle  Licensing  Branch. 
Chief  Special  Projects. 

Chief,  Safety  and  Safeguards  Support  Branch/ 
Chief,  Operations  Branch. 
Chief,  IWIedical,  Acad  and  Com  Use  Sfty  Branch. 
Chief,  Rulemaking  and  Guklance  Branch. 
Chief,  Materials  Safety  and  Inspection  Branch. 
Chief,  Engineering  and  Geosciences  Branch. 
Chief,  Decommissioning  Branch. 
Chirf,  High— Level  Waste  Branch. 

Chief,  Environmental  and  Performance  Assessment  Branch. 
Deputy  Director,  Licensing  and  Inspection  Directorate 
Deputy  Director,  Technical  Review  Directorate 
Dir,  Program  Mgmt,  Policy  Development  and  Analysis  Staff. 
Chief,  Generic  Safety  Issues  Branch. 
Chief,  Elect,  M  and  M  Engineer  Branch. 
Chief,  Stmctural  and  Geological  Eng  Branch. 
Chief,  Materials  Engineenng  Branch. 
Chief,  Engineering  Research  AppHcations  Branch. 


11688 


Federal  Register /Vol.  68.  No.  47 /Tuesday,  March  11,  2003 /Notices 


Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Division  of  Systems  Analysis  and  Regulatory  Effectiveness 


Division  of  Risk  Analysis  and  Application 
Region  I 


Region  II 


Region 


Region  IV 


Office  of  Federal  Procurement  Policy 


Office  of  Information  and  Regulatory  Affairs 


Office  of  Federal  Financial  Management 


Budget  Review  Division 


Career  resen/ed  positions 


Office  of  Government  Ethics: 

Office  of  Government  Ethics  . 

Office  of  Management  and  Budget: 
Office  of  the  Director  


Legislative  Reference  Division 


Chief,  Regulatory  Effectiveness  and  Human  Factors  Branch. 

Chief,  Safety  Margins  and  Systems  Analysis  Branch. 

Chief,  Radiation  Protection,  Environmental  Risk  and  Waste  Manage- 
ment Branch. 

Deputy  Director,  Division  of  Systems  Analysis  and  Regulatory  Effec- 
tiveness. 

Chief,  Operating  Experience  Risk  Analysis  Branch. 

Chf,  Probabilistic  Risk  Analysis  Branch. 

Deputy  Regional  Administrator. 

Dir,  Div  of  Nuclear  Materials  Safety. 

Deputy  Director,  Division  of  Reactor  Safety. 

Director  Division  of  Reactor  Safety. 

Director,  Division  of  Reactor  Projects. 

Deputy  Director,  Division  of  Reactor  Projects. 

Deputy  Director,  Div  of  Nuclear  Materials  Safety. 

Deputy  Regional  Administrator  Region  II. 

Dir,  Div  of  Nuclear  Materials  Safety. 

Deputy  Director,  Division  of  Reactor  Projects. 

Director,  Division  of  Reactor  Projects. 

Director,  Division  of  Reactor  Safety. 

Deputy  Director,  Div  of  Reactor  Safety. 

Director,  Division  of  Reactor  Safety. 

Director,  Division  of  Reactor  Projects. 

Dep  Regional  Administrator  Region  III. 

Dir,  Div  of  Nuclear  Materials  Safety. 

Deputy  Director,  Division  of  Nuclear  Materials  Safety. 

Deputy  Director,  Division  of  Projects. 

Deputy  Director,  Division  of  Reactor  Safety. 

Deputy  Regional  Administrator  Region  IV. 

Deputy  Director,  Div  of  Reactor  Projects. 

Director  Div  of  Reactor  Projects. 

Dir,  Div  of  Nuclear  Materials  Safety. 

Dir,  Division  of  Reactor  Safety. 

Deputy  Director,  Division  of  Reactor  Safety. 

Deputy  Director. 

Deputy  Director,  for  Govemment  R  and  S  Proejcts.  , 

Senior  Assoc  Director  for  Agency  Programs. 

Chf — Reports  Mgmt  Branch. 

Deputy  Associate  Dir  for  Economic  Policy. 

Senior  Advisor  to  the  Deputy  Director  for  Management. 

Deputy  Associate  Director  for  Legislative  Aflairs. 

Deputy  Assistant  Director  for  Administration.  • 

Asst  Dir  Legislative  Reference. 

Chief,  Economics,  Science  and  Govt  Branch. 

Chief,  Resources-Defense-lntemational  Branch.  > 

Chief,  Labor,  Welfare,  Personnel  Branch. 

Associate  General  Counsel  for  Budget. 

Associate  Administrator  for  Procurement  Law  and  Legislation. 

Associate  Administrato^for  Acquisltk)n  Implementation. 

Associate  Administrator  (Acquisition  Policy). 

Chief  Information  Policy  and  Technology  Branch. 

Senior  Advisor. 

Chief  Statistical  Policy  Branch. 

Counselor  to  the  Deputy  Director  for  Management. 

Senior  Advisor.    , 

Senkjr  Advisor. 

Chief,  Natural  Resources,  Energy  and  Agriculture  Brarx:h. 

Chief,  Health,  Transportation  and  General  Govemment. 

Chief.    Financial    Standards,    Reporting   and    Management   Integrity 

Branch. 
Deputy  Controller. 

Chief  Federal  Financial  Systems  Branch. 
Senior  Advisor  to  the  Director. 

Deputy  Assistant  Director  for  Budget  Review  and  Concepts. 
Dep  Chief  Budget  Analysis  Branch. 
Chief  Budget  Analysis  Branch. 
Asst  Dir  for  Budget  Review. 

Deputy  Assistant  Director  for  Budget  Analysis  and  Systems. 
Chief,  Budget  Concepts  Branch. 
Chief,  Budget  Systems  Branch.  , 
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Agency  organization 


International  Affairs  Division 


National  Security  Division 


Associate  Director  for  Education,  Income  Maintenance  and  Labor 


Transportation,  Commerce,  Justtee  and  Services  Division 


Housing,  Treasury  and  Finance  Division 


Associate  Director  for  Natural  Resources,  Energy,  and  Science 
Natural  Resources  Division  


Energy  and  Science  Division 


Health  Division 


Office  of  Personnel  Management: 

OffKe  of  the  Director  

Office  of  the  Chief  Financial  Officer 


Office  of  the  Inspector  General 


Office  of  Wortdorce  Relations 


lnvestigatk>ns  Sen/k» 

Offfce  of  the  Chief  Infomwtion  Officer 

Office  of  Contracting  and  Administrative  Sewices 

Office  of  Merit  Systems  Oversight  and  Effectiveness 
Retirement  and  Insurance  Servrce 


Office  of  Special  Counsel: 

Headquarters,  Offk^e  of  Special  Counsel 


Railroad  Retirement  Board: 
Board  Staff 


Career  reserved  positions 


Chief,  Budget  Review  Branch. 
Chief,  State-USIA  Branch. 
Chief,  Economc  Affairs  Branch. 
Dep  Assoc  Dir  for  IntematI  Affairs. 
Chief,  Command.  Ctri,  Comms,  and  Intellig  Branch. 
Chief,  Force  Stmcture  and  Investment  Branch. 
Chief  Veteran  Affairs  Branch. 
Dep  Assoc  Dir  for  Natkwial  Security. 
Chief  Operations  Sup  Branch. 
Chief,  l.at)or  Branch. 

Chief,  Educatk)n  Branch.  t 

Dep- Assoc  Dir  for  Ed,  Income  Maint  and  Labor. 
Chf,  Income  Maintenance  Branch. 
Chief,  Personnel,  Portal,  Exop  Branch. 
Senior  Advisor. 

D/A  for  Transp  Commerce,  Justce  and  Servfces. 
Chief  Commerce  Branch. 
Chief  Transportation  Branch. 
Chief,  Justice/GSA  Branch. 
Deputy  Assoc  Dir  for  Housing  Treasury  Finance. 
Chief,  Treasury  Branch. 
Senior  Advisor  for  Cash  and  Credit  Mgmt. 
Chief,  Financial  Institutkms  Branch. 
Chief.  Housing  Branch. 
Senior  Advisor. 

.  Deputy  Associate  Director  for  Natural  Resources. 
Chief.  Agricultural  Branch. 
Chief.  Environment  Branch. 
Chief  Interior  Branch. 
Chief.  Water  and  Power  Branch. 
Chief  Science  and  Space  Programs  Branch. 
Chief,  Energy  Branch. 

Deputy  Associate  Director  for  Energy  and  Science  Diviskxi. 
Deputy  Associate  Director  for  Health. 
Chief  Health  and  Financing  Branch. 
Chief,  Health  and  Human  Servk»s  Branch. 
Chief.  Public  Health  Branch. 

Associate  Director  for  Management  and  Chief  Financial  Officer. 

Chief  Financial  Offreer. 

Deputy  Chief  Financial  Offk»r. 

Deputy  Inspector  General. 

Asst  Inspector  General  for  Audits. 

Assistant  Inspector  Gen  for  Investigatkxis. 

Deputy  AIG  for  Audits.  -^Sis^  .^ 

Director,  Office  of  Woridorce  Relatk)ns.  "■  -^ 

Dir  Offwe  of  Lat)or  and  Emptoyee  Relations.        • 

Director  for  Human  Resources  De\mlopment. 

Assistant  Director  for  Operatkxis. 

Chief  lnformatk>n  Offrcer. 

Director  of  Contracting  and  Administrative  Serv. 

Assistant  Director  for  Merit  Systems  Oversight. 

Asst  Dir  for  Retirement  Programs. 

Director,  Offk»  of  Actuaries. 

Assoc  Special  Counsel  (Prosecution). 

Assoc  Spec  Counsel  (Investigatkw). 

Associate  Spec  Counsel  for  Investigation  and  Prosecution  Division  III. 

Assoc  Special  Counsel  for  Complaints  and  Disclosure  Analysis. 

Director  for  Management. 

Assoc  Special  Counsel  Planning  and  Oversight. 

Okl  Not  Find  Trtle  for  This  Positk)n. 

Chief  of  Technology  Servk». 

Director  of  Hearings  and  Appeals. 

Chief  Actuary. 

Director  of  Field  Sendee. 

Director  of  Administratkxi. 

Deputy  General  Counsel. 

Asst  Inspector  General  for  Invesfigattoos. 

Chief  Financial  Offk»r. 

Assistant  Inspector  General  for  Audit. 


11690 


Federal  Register /Vol.  68,  No.  47 /Tuesday,  March  11,  2003 /Notices 


Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Career  reserved  positions 


Securities  and  Exchange  Commission: 

Office  of  the  Executive  Director 

Division  of  Corporation  Finance  

Office  of  Compliance  Inspections  and  Examinations 
Selective  Service  System: 

Office  of  the  Director .'. 

Small  Business  Administration: 

Office  of  the  Inspector  General  


Office  of  the  General  Counsel 


Office  of  Field  Operations 


Office  of  Equal  Employment  Opportunity  and  Civil  Rights  Compll 
ance. 

Office  of  Hearings  and  Appeals  

Office  of  the  Chief  Financial  Officer  .- ; 

Office  of  Capital  Access  

Office  of  Financial  Assistance  

Office  of  Surety  Guarantees 

Office  of  Entrepreneurial  Development  

Office  of  the  Chief  Information  Officer 

Office  of  Human  Resources  ...., 

Office  of  Government  Contracting  and  Business  Development 

Office  of  Business  Development  

Office  of  Policy.  Planning  and  Liaison 

Social  Security  Administration: 

Office  of  the  Chief  Infomiation  Officer 

Office  of  the  Inspector  General  

Office  of  Investigations^ 

Office  of  Audits  

Office  of  Executive  Operations  

Office  of  Disability  Determinations  ., 

Office  of  Hearings  and  Appeals 

Office^  of  Actuary 

Office  of  Civil  Rights  and  Equal  Opportunity 

Office  of  Labor-Management  and  Employee  Relations  


Director  of  Taxation. 
Gerwral  Counsel. 
Director  of  Programs. 
Chief  Information  Officer. 
Dir  of  Operations. 
Dir  of  Policy  arxl  Systems. 
Director  of  Fiscal  Operations. 

Associate  Executive  Director  (Finance). 
Associate  Executive  Director  (Administration). 
Associate  Director  (Operations). 
Associate  Director  (Legal). 
Senior  Adviser.  ' 

Director  for  Operations. 

Asst  Inspector  General  for  Auditing. 
Asst  Inspector  General  for  Investigations. 
Counsel  to  the  Inspector  General. 
Deputy  Inspector  General. 
Assistant  Inspector  Gen/Inspection  and  Evai. 
Asst  Inspector  General  for  Magnt  Legal  Cousl. 
Assistant  Inspector  General  for  Inspections  and  Evaluation. 
Associate  General  Counsel  for  General  Law. 
Assoc  Gen  Counsel  Litigation. 
Associate  General  Counsel  for  Procurement  Law. 
District  Director. 
District  Director. 
District  Director. 
District  Director. 
District  Director. 
District  Director. 
District  Director. 
District  Director. 

Asst  Admr  for  Equal  Employment  Opportunity  and  Civil  Rights  Compli- 
ance. 
Asst  Administrator  for  Hearings  and  Appeals. 

Deputy  Chief  Financial  Officer.  • 

Deputy  Chief  Financial  Officer. 
Chief  Financial  Officer. 

Deputy  to  ttie  Assoc  Dep  Administrator  for  Capital  Access. 
Assoc  Administrator  for  Financial  Assist. 
Dep  Assoc  Admr  for  Financial  Assistance. 
Asst  Admr  for  Portfolio  Management. 
Assoc  Administrator  for  Surety  Guarantees. 
DepHJty  to  the  ADA  tor  Entrepreneurial  Dev. 
Chief  Information  Officer. 
Chief  Human  Capital  Officer. 
Associate  Administrator  for  Businfess  Development. 
Associate  Administrator  for  Business  Development. 
Associate  Administrator  for  Procurement  Policy  and  Liaison. 

Dir  Information  technology  System  Review  Stf. 

Deputy  Inspector  General. 

Counsel  to  the  Inspector  General. 

Asst  Inspector  General  for  Investigations. 

Dep  Asst  Inspector  General  for  Investigations. 

Asst  Inspector  Gen  for  Audits. 

Dep  Asst  Inspector  General  for  Audits. 

Assistant  Inspector  General  for  Executive  Operations. 

Associate  Commissioner  for  Disability  Determinations 

Deputy  Associate  Commissioner  for  Disability  Determinations 

Dep  Asst  Inspector  General  for  Audits. 

Assoc  Comm  for  Hearing  and  Appeals. 

Deputy  Assoc  Comr  for  Hearings  and  Appeals 

Executive  Director,  Ofc  of  Appellate  Operations. 

Chief  Actuary. 

Deputy  Chief  Actuary  (Long-range). 

Deputy  Chief  Actuary  (Shorl-Range). 

Deputy  Associate  Commissioner  for  Civil  Rights  and  Equal  Oppor- 
tunity. • 

Associate  Commissioner  for  Labor-Management  and  Employee  Rela- 
tions. 
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Agency  organization 


Career  reserved  positions 


Office  of  Finance,  Assessment  and  Management 
Office  of  Financial  Policy  and  Operations  


Office  of  Quality  Assurance  and  Perfomnance  Assessment 


Office  of  Acquisition  and  Grants 

Office  of  Telecommunications  and  Systems  Operations 


Office  of  the  General  Counsel  .. 

Office  of  General  Law 

Department  of  State: 

Office  of  the  Inspector  General 


Bureau  of  Intelligence  and  Research  

Bureau  of  International  Organizational  Affairs 

Office  of  Under  Secy  for  Management 

Bureau  of  Administration  

Bureau  of  Personnel  - 


Bureau  of  Arms  Control 


Bureau^f  Amos,  Control 


Bureau  of  Nonproliferation 

Department  of  Transportation: 

Assistant  Secretary  for  Budget  and  Programs 

Assistant  Secretary  for  Administration  

Office  of  the  Senior  Procurement  Executive  ... 
Office  of  Inspector  General  


Principal  Assistant  Inspector  General  for  Auditing  and  Evaluation  ... 

Assistant  Inspector  General  for .  Financial  and  Infonnation  Tech- 
nology Audits. 

Assistant  Inspector  General  for  Aviation  Audits  

Assistant  Inspector  General  for  Investigations  

Assistant  Inspector  General  for  Highway  Infrastructure  and  Safety 

Programs. 
Assistant  Inspector  General  for  Transit,  Rail  Safety  and  Mantime 

Programs.  . 

Assistant  Inspector  General  for  Competition  and  Economic  Anal- 
ysis. 

Associate  Administrator  for  Safety  

Office  of  Safety  Assurance  and  Compliance 

Associate  Administrator  for  Pipeline  Safety  

Associate  Administrator  for  Ship  Analysis  and  Cargo  Reference  .... 

Associate  Administrator  for  Shipbuilding 

Administrator  • 

Office  of  Real  Estate  Service • 

Safety 

Office  of  Budget  and  Finance 

Office  of  Acquisition  Management 

Office  of  Safety  Research  and  Development 

Administrator 

Office  of  Bus  and  Tmck  Standards  and  Operations 

Office  of  Enforcement  and  Compliance  

Associate  Administrator  for  Enforcement  


Associate  Administrator  for  Safety  Assurance 
Office  of  Defects  Investigation 


Senior  Financiai  Executive. 

Assoc  Comr,  Office  of  Fin  Policy  and  Operations. 

Dep  Assoc  Comm  Financial  Policy  and  Operations. 

Assoc  Commr  for  Quality  Assurance  and  Pertomiance  Assessment. 

Dep  Assoc  Commr  For  Quality  A  and  P  Assessment 

Assoc  Commissioner  for  Acquisition  and  Grants. 

Assoc  Comm  for  Telecommunications  and  Sys  Oper. 

Deputy  Associate  Commissioner  for  Tandso. 

Dep  Assoc  Commr  for  T  and  S  Ops  (Telecomm). 

Executive  Director  for  Public  Disclosure. 

Associate  General  Counsel  for  General  Law. 

Assistant  Inspector  General  for  Audits. 

Asst  Inspector  General  for  Investigations. 

Counsel  to  the  Inspector  General. 

Dep  Asst  Inspector  General  for  Audits. 

Dep  Asst  Inspector  Gen  for  Inspections. 

Deputy  Inspector  General. 

Asst  Inspector  Gen  for  Security  Oversight. 

Senior  Inspector— Thematic  Review.  ^ 

Assistant  Inspector  General  tor  Audits. 

Executive  Director. 

Director,  Office  of  Intemational  Conferences. 

Principal  Deputy  Assistant  Secretary. 

Director,  Office  of  Acquisitions.    • 

Human  Resources  Officer. 

SES  Long  Term  Training. 

Office  Director. 

Office  Director. 

Office  Director.  _ 

Office  Director. 

Deputy  Assistant  Secretary. 

Director,  Office  of  Strategic  Negotiations  and  Implementation. 

Office  Director. 

Deputy  Chief  Financial  Officer. 

Asst  Secy  for  Administration. 

Senior  Procurement  Executive 

Deputy  Inspector  General.  ;• 

Assistant  Inspector  General  for  Legal  Legislative  and  External  Affairs. 

Asst  Inspector  General  for  Audit. 

Dep  Asst  Inspector  General  for  Auditing. 

Assistant  Inspector  General  for  Financial  and  Informatioo  Technology 
Audits. 

Asst  Inspector  General  for  Aviation  Audits. 

Asst  Inspector  General  for  Investigations.  -    . 

Dep  Asst  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Highway  Infrastmcture  and  Safety  Pro- 
grams. _ 

Assistant  Inspector  General  for  Transit,  Rail  Safety  and  Mantime  Pro- 
grams. A      I 

Assistant  Inspector  General  for  Competition  and  Economic  Analysis. 

Assoc  Admr  for  Safety. 

Director,  Office  of  Safety  Assurance  and  Compliance. 

Assoc  Admr  for  Pipeline  Safety. 

Assoc.  Admr  for  Ship  Analysis  and  Cargo  Preference. 

Director,  Office  of  Shipbuilding  and  Marine  Technology. 

Executive  Director. 

Dir  Ofc  of  Real  Estate  Services. 

Associate  Administrator  for  Safety. 

Dir  Ofc  of  Budget  and  Finance. 

Director,  Office  of  Acquisition  Management.  ^ 

Director,  Office  of  Safety  R  and  D.  ' 

Assistant  Administrator/Chief  Safety  Officer 

Director,  Office  of  Bus  and  Tmck  Standards  and  Operations. 

Director,  Office  of  Compliance. 

Associate  Administrator  for  Enforcement.  ^ 

Director,  Office  of  Defects  Investigation 

Director,  Office  of  Vehicle  Safety  Compliance. 

Associate  Administrator  for  Safety  Assurance. 

Dir— Ofc  of  Defects  Investigation. 
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Agency  organization 

Office  of  Vehicle  Safety  Compliance 

Chief  of  Staff 

Deepwater  Program  Executive  Office  .., 

Office  of  the  Assistant  Commandant  for  Acquisition  ... 

Proceedings  

Economic  Environmental  Analysis  and  Administration 

Office  of  the  Administrator 

Department  of  the  Treasury: 

Under  Secretary  for  Domestic  Finance  

Fiscal  Assistant  Secretary  

Financial  Management  Service  


Bureau  of  the  Public  Debt 


Assistant  Secretary  (Enforcement) 


Bureau  of  Alcohol,  Tobacco  and  Firearms 


Career  reserved  positions 


DIr — Ofc  of  Vehicle  Safety  Compliance. 

Director  of  Finance  and  Procurement. 

Deputy  Program  Executive  Officer. 

Deputy  Assistant  Commandant  for  Acquisition. 

Deputy  Director — Legal  Analysis. 

Director  of  Econon^ics,  Environmental  A  and  A. 

Senior  Advisor. 

Director,  Office  of  Procurement. 

Fiscal  Assistant  Secretary. 

Deputy  Assistant  Secretary  for  Fiscal  Operations  and  Policy. 

Deputy  Assistant  Secretary  (Accounting  Policy). 

Director,  Regl  Fin  Ctr  (San  Francisco). 

Director,  Regl  Fin  Ctr  (Austin). 

Director,  Platform  Services  Directorate. 

Assistant  Commissioner,  Govemmentwide  Accounting. 

Director,  Kansas  City  Financial  Center. 

Commr  of  Financial  Management  Service. 

Asst  Commissioner,  Information  Resources. 

Assistant  Commissioner,  Federal  Finance. 

Director  Operations  Group. 

Dep  Com  FinarKiial  Management  Service. 

Director  Cash  Management  Directorate. 

Director.  Birmingham  Debt  Management  Operations  Center. 

Assistant  Commisslonrt,  Regional  Operations. 

Asst  Comr.  Management  (Chief  Fin  Ofcr). 

Director.  Systems  Management  Directorate. 

Assistant  Commissiorier  (Agency  Services). 

Assistant  Commissioner,  Financial  Operations. 

Deputy  Director,  Operations  Directorate. 

Director,  Asset  Management  Directorate. 

Assistant  Commissioner  Debt  Management  Ser. 

Commissioner. 

Dep  Commr  of  the  Put)lic  Debt. 

Asst  Commr  (Financing). 

Executive  Director  (Admlnlstratlve'Resource  Center). 

Executive  Director. 

Assistant  Commissioner,  Office  of  Securities  Operations. 

Assistant  Commissioner,  Office  of  Investor  Services. 

Assistant  Commissioner  (Office  of  Information  Technology). 

Executive  Director,  Marketing. 

Asst  Commissioner  (Public  Debt  Accounting). 

Deputy  Director,  Financial  Crimes  Enforcement  Network. 

Director  Fincen. 

Executive  Assistant  Director,  Fincen. 

Dir  Exe  Ofc  for  Asset  Forteiture. 

Special  Agent  in  Charge  (NY  Field  Division). 

Spec  Agen  in  Charge  (Washington  Field  Div). 

Assistant  Director  (Inspection). 

Deputy  Assistant  Director  (Liaison  and  Public  Information). 

Division  Director/Special  Agent  In  Charge. 

Division  Director/Special  :Agent  in  Charge. 

Division  Director/SAC,  Atlanta. 

Dep  Assoc  Dir  Reg  Enforcement  FleW  Operation. 

Deputy  Asst  Director  (Inspection), 

Division  Director/Special  Agent  in  Charge. 

Deputy  Asst  Dir  (CE  Field  Operations)— East. 

Deputy  Assistant  Director  (CE  Field  Operations)— Central. 

Asst  DIr  (Science  and  Technology). 

Asst  Dir  (Field  Operations). 

Associate  Chief  Counsel  (Admin  and  Ethics). 

Deputy  Assistant  Director  (CE  Field  Operations)— West. 

Deputy  Asst  Dir  (Science  and  Techrx)logy). 

Director  Laboratory  Services. 

Deputy  Director. 

Division  Director— Special  Agent  in  Charge — Chicago. 

Asst  DIr  (Alcohol  and  Tobacco). 

Deputy  Assistant  Director  (Recruitment/Hiring). 

Deputy  Asst  Director  (Alcohol  and  Toljacco). 

Deputy  Assistant  Director  (Firearms  Explosives  Arson). 

Assistant  Director  (Rrearms,  Explosives,  and  Arson). 

Asst  Dir  (Liaison  and  Public  Information). 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


AgefKy  organization 


United  States  Customs  Servree 


Career  reserved  positions 


Chair,  Professional  Review  Board. 

Division/Special  Agent  in  Charge,  New  York. 

Asst  Commission  for  Internal  Affairs. 

Associate  Chief  Counsel  (Miami). 

Associate  Chief  Counsel  (Chicago). 

Associate  Chief  Counsel  (New  York). 

Dir  Ofc  of  Regulatory  Audit. 

Special  Agent  in  Charge,  Miami. 

Associate  Chief  Counsel  Enforcement. 

Assoc  Chief  Counsel  (Trade  Tariff  and  Leg). 

Associate  Chief  Counsel  (Houston). 

Dir,  Applied  Technology. 

Special  Agent  In  Charge— New  York. 

Special  Agent  In  Charge— Los  Angeles. 

E>eputy  Assistant  Commissioner,  Human  Resources. 

Deputy  Assistant  Commissioner,  Intemal  Affairs. , 

Regional  Special  Agent  In  Charge  (SAIC). 

Regional  Special  Agent  In  Charge  (SAIC). 

Regional  Special  Agent  In  Charge  (SAIC). 

Deputy  Assistant  Commissioner,  Office  of  Training  and  Devetopnjeat. 

Executive  Director,  Communications  ^fenagement. 

Director,  Asset  Acquisition  and  Management. 

Executive  Director,  Labor  and  Employee  Relations. 

Director,  Office  of  Trade  Compliance. 

Director,  Field  Operations,  New  York. 

Area  Div,  Newark. 

Dir  Customs  Management  Center  N  Atlantic. 

Asst  Commissioner,  Field  Operations. 

Asst  Commissioner,  Regulatk)ns  and  Rulings. 

Dir  Strategic  Trade  Center  Chicago. 

Deputy  Asst  Commisskjner  (Investigatkins). 

Assoc  Chief  Counsel  (Administratkin). 

Associate  Chief  Counsel  (Los  Angeles). 

Area  Director,  JFK  Airport. 

Asst  Commissioner  Chief  Information  OffKer. 

Special  Agent  In  Charge  (New  Orleans). 

Assistant  Commissioner,  Public  Affairs. 

Port  Director,  Los  Angeles  International  Airport. 

Executive  Director,  Equal  Emptoyment  Program. 

Asst  Colmmissioner,  Investigations. 

Director  Strategic  Trade  Center— Plantation. 

Dir  Laboratories  and  Scientific  Services. 

Project  Executive. 

Deputy  Assistant  Commissioner,  FieW  Operations. 

Director,  Field  Operations,  El  Paso. 

Director.  Passenger  Programs 

Director,  Field  Operatkxis— Houston. 

Executive  Director,  Fiekj  Programs. 

Exec  Dir  the  Interdiction  Corrwnittee. 

Assistant  Commisskmer,  Finance. 

Executive  Director,  Mission  Support  Servk». 

Dir  Tariff  ClassifKation  Appeals  Divisk)n. 

Dir  Strategic  Trade  Center  Long  Beach. 

Director,  Fiekj  Operations— Miami. 

Deputy  Assistant  Commissioner,  Intematwnal  Affairs. 

Director,  US  Customs  Academy. 

Director,  Tenorist  Financial  Investigations. 

Director,  Ofc  of  Air  lnterdk:tk)n. 

Dir  CustonrK  Management  Center— S  CaWomia. 

Dir  Offrce  of  Planning 

Director,  Strategic  Trade  Center  Operations. 

Director,  Intelligence  and  Communicatk)ns  Diviskxi. 

Director.  Software  Development. 

Director,  Budget  Division. 

Director  Field  Operations— Chcago. 

Executive  Director,  South  West  Border  Coordination. 

Special  Agent  in  Charge. 

Dir  Customs  Management  Center  South  Padfk:. 

Executive  Director,  FieW  Operatwns. 

Special  Agent  in  Charge,  Houston 

Director,  Administrafion  PoHcy  and  Planning. 

Asst  CommisskMwr,  Strategy  trade. 
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Agency  organization 


Secret  Service 


Office  of  the  Inspector  General 


Career  reserved  positions 


Special  Agent  in  Charge,  Chicago. 
Special  Agent-ln-Charge  (San  Diego). 
Director,  Field  Operations— W.  Great  Lakes. 
Special  Agent  in  Charge — San  Antonio. 
Asst  Commissioner,  fiuman  Resources  Mgmt. 
Regional  Special  Agent  in  Charge. 
Port  Director,  Miami. 
Director,  Field  Operations — Seattle. 
Associate  Executive  Director,  East. 

Assistant  Commissioner,  Office  of  Training  and  Development. 
Director,  Field  Operations,  Laredo. 
Director,  Infrastructure  Division. 
Director,  Management  Inspection. 

Executive  Director,  Investigation  Programs.  , 

Associate  Executive  Director,  Central. 
Deputy  Chief  Financial  Officer. 
Special  Agent  in  Charge — El  Paso. 
Special  Advisor  (Enforcement). 
Director,  Field  Operations — Buffalo. 
Director  of  the  Secret  Service. 
Deputy  Director  U.S.  Secret  Service. 
Asst  Director,  Investigations. 
Asst  Dir  (Protective  Operations). 
Asst  Dir(Protective  Research). 
Assistant  Director,  Administration. 
Assistant  Director,  Inspection. 
Deputy  Assistant  Director,  (Protective  Operations). 
Spec  Agent  in  Charge— Presidential  Protective. 
Special  Agent  in  Charge,  New  York  Office. 
Special  Agent  in  Charge,  Chicago. 
Special  Agent  in  Charge,  Los  Angeles  Office. 
Deputy  Assistant  Director  (Operations). 
Assistant  Director — Training. 
Asst  Director — Govt  Liaison  and  Public  Aff. 
Spec  Agent  in  Charge — VP  Protect  Div. 
Spec  Agent  in  Charge — Tech  Sec  Div. 
Spec  Agent  in  Charge — Intelligence  Div. 
Spec  Agent  in  Charge — Washington  Field  Office.  . 
Spec  Agent  in  Charge— Philadelphia  Field  Office. 
SPC  Agent  in  Charge  San  Francisco  Office. 
Special  Agent  in  Charge,  Dallas  Field  Office. 
Deputy  Chief  Counsel. 

Deputy  Assistant  Director,  Government  Liaison  and  Public  Affairs. 
2002  Winter  Olympics  Coordinator. 

Deputy  Special  Agent  in  Charge,  Protective  Operations  (Tactical  Oper- 
ations). 
Deputy  Asst  Dir  Investigations. 
DAD — Administration . 

Deputy  Special  Agent  in  Charge  Pres  Prof  Div. 
DAD  (Uniformed  Forces,  F  and  E  Dev),  Ofc  Tmg. 
Dep  Special  Agent  in  Charge — Ppd  White  House. 
Deputy  Assistant  Director  Investigations. 
Special  Agent  in  Charge — Houston  Field  Ofc. 
Deputy  Assistant  Director,  Rowley  Training  Center. 
Special  Agent  in  Charge,  Paris. 

Deputy  Assistant  Director  (Chief  Technology  Officer).  < 

Deputy  Asst  Director  Office  of  Inspection. 
Spec  Agent  in  Charge — Miami  Field  Office. 
Deputy  Special  Agent  in  Charge — VP  Prot  Div. 
Deputy  Assistant  Director  Protective  Operations. 
Chief,  Information  Resources  Management  Division. 
Deputy  Assistant  Director  (Homeland  Security). 
Spec  Agent  in  Charge — Atlanta  Field  Office. 
Deputy  Asst  Dir  Protective  Operations. 
Special  Agent  in  Charge. 
Dep  Asst  Inspector  Gen  for  Audit  (Fin  Mgmt). 
Dep  Insp  Gen  Investigation  (DAIGI). 
Counsel  to  the  Inspector  General. 
Assistant  Inspector  General  for  Management  Services. 
Assistant  Inspector  General  for  Audit. 
Dep  Asst  Inspect  General  for  Audit  Prog  Audit. 
Asst  Inspector  General  for  Investigations. 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Career  reserved  positions 


Office  of  the  General  Counsel  

Inspector  General  for  Tax  Administration 


Assistant  Secretary  (Economic  Policy) 

Assistant  Secretary  (Tax  Policy)  

Assistant  Secretary  (Management)  .... 
United  States  Mint 

Intemal  Revenue  Service  


Chief  Counsel. 

Deputy  Associate  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Management  Services. 

Deputy  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Audit  (Hq  Operations). 

Counsel  to  the  Treasury  Inspector  General  for  Tax  Administration. 

Assistant  Inspector  General  for  Audit  (Wage  and  Investment). 

Assistant  Inspector  General  for  Audit  (Small  Business  and  Corporate 
Entities). 

Deputy  Inspector  General  for  Audit. 

Assistant  Inspector  General  for  Information  Technology 

Assistant  Inspector  General  for  Investigation  (Investigative  Support). 

Assistant  Inspector  General  for  Investigations  (Field  Operations). 

Sr  Economist. 

Dir  (Economic  Mod  and  Computer  Applications). 

Deputy  Chief  Financial  Officer. 

Associate  Director,  Information  Resources/CIO 

Associate  Director  for  Circulating. 

Associate  Director  for  Sales  and  Marketing. 

Assoc  Dir  for  Pol  and  Mgmt,  Chf  Fin  Officer. 

Regional  Commissioner,  Southeast. 

District  Dir,  Los  Angeles.  , 

District  Dir,  Manhattan.     . 

District  Director,  Georgia. 

Dir  Martinsburg  Computing  Center. 

District  Director,  Ohio. 

Assistant  District  Director,  N  California.  , 

Chief  EEO  and  Diversity. 

Director,  Technical  Contract  Management  Division  ^ 

Director,  Submission  Processing  Division. 

Director,  Complaint  Processing  and  Analysis  Group. 

Assistant  to  the  Commissioner. 

Director,  Workforce  Relations. 

Director  of  Research. 

Director,  Compliance. 

Director  of  Compliance,  Atlanta — W  and  I. 

Deputy  Director,  General  Appeals. 

Area  Director,  Stakeholder,  Partnership,  Education  and  Communica- 
tion. 

Project  Director— BSMO.  v  . 

Compliance  Services  Field  Director. 

Senior  Advisor  to  the  Commissioner. 

Director,  Leadership  and  Organizational  Development — NHQ. 

Director,  National  Customer  Research  Study. 

Deputy  CFO  Finance.  » 

Director,  National  Public  Liaison. 

Special  Agent  in  Charge,  New  Yori<. 

Special  Agent  in  Charge,  Chicago. 

Deputy  Director,  Personnel  Services.  *   . 

Project  Director. 

Director,  Field  Operations — Fin  Sn/c  and  Healthcare. 

Director,  Field  Operations — Fin  Srvc  and  Healthcare. 

Deputy  Director,  Strategy,  Research  and  Program  Planning. 

Director,  Reporting  Compliance — SBSE. 

Director,  Centralized  Workload  Selection  and  Delivery — SBSE. 

Director,  Compliance  Los  Angeles'Area  Office — SBSE 

Director,  Compliance  New  York  Area  Office — SBSE. 

Director,  Human  Resources— SBSE. 

Director,  Filing  and  Payment  Compliance — SBSE. 

Project  Director. 

Director,  Business  Systems  Planning. 

Accounts  Management  Field  Director.  Atlanta,  W  and  I. 

Area  Director,  Field  Assistance  (San  Francisco) — W  and  I. 

Director,  Remote  Shared  Serviced  Division. 

Transition  Executive  for  Strategy,  Criminal  Investigation. 

Transition  Executive  for  Operations,  Criminal  Investigation. 

Project  Manager,  Service  Center  Transition— W  and  I. 

Director,  Competitive  Sourcing. 

Commissioner,  Tax  Exempt  and  Govemment  Entities  Division. 

Director,  Exempt  Organizations  Examinations. 

Director,  Facilities  Operations — AWSS. 

Director,  Service  Center  Operations. 
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POSITIONS  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Career  reserved  positions 


Agency  organization 


Asst  Deputy  Commissioner  (Modernization). 

Director,  Customer  Support— AWSS. 

Director,  Compliance  Area,  Laguna  Niguel— SBSE. 

Director,  Retailors,  Food  and  Pharmaceuticals. 

Project  Director. 

Director,  Taxpayer  Education  Area,  Brooklyn — SBSE. 

Director,  Compliance  Area. 

Director,  Taxpayer  Education  Area,  Dallas — SBSE 

Director  of  Field  Operations  (Central  Area)— CID. 

Director,  Quality  Assurance  and  Performance  Management. 

Director,  Revenue  Accounting. 

Project  Director. 

Director.  Tax  Forms  and  Publications— W  and  I. 

Director,  Legislative  Affairs  Division. 

Director,  Statisctics  of  Income. 

Director,  Electronic  tax  Administration — W  and  I. 

Submission  Processing  Field  Director,  Mephls. 

Director,  Field  Operations— RetaHers,  Food,  and  Pharmaceuticals. 

Deputy  Division  Commissiorwr,  Large  and  Mid-Size  Business. 

Director,  Compliance  Area,  St.  Paul— SBSE. 

Director,  Government  Entities. 

Director,  Field  Assistance  Area  (Greensboro)  W  and  I. 

Director,  Taxpayer  Education  Area,  Nashville — SBSE. 

Compliance  Service  Field. 

Director,  Management  and  Finance,  SBSE. 

Division  Information  Officisr — SBSE. 

Director,  Crinr«nal  Investigation  Modernization— CID. 

Special  Agent  in  Charge,  Los  Angeles. 

Director,  Field  Assistance  Area  (Phoenix)— W  and  I.    , 

Director,  Compliance  Are,  Denver— SBSE. 

Assistant  District  Director— New  Jersey. 

Deputy  Director,  Strategic  Human  Resources. 

Project  Director 

Deputy  Director,  International. 

Director,  Field  Assistance  Area,  Hartford— W  and  I. 

Director,  Compliance  Services — SBSE. 

Privacy  Advocate. 

Director,  Taxpayer  Education  Area,  Baltimore — SBSE 

Director,  Enterprise  Operations. 

District  Director,  Central  Cahfomia. 

Natiorial  Director  of  Appeals. 

Director,  Appeals — LMSB. 

Project  Director,  San  Francisco— Appeals. 

Director  of  Support  Services,  Northeast. 

Chief  Compliance. 

Asssistant   Inspector  General  for  Audit  (Infonnation   Systems   Pro- 
grams). 

Area  Director  of  Information  Technology— Westem 

Compliance  Services  Field  Director. 

Dir  of  Investigations,  Central  Area  of  OPS. 

Deputy  Executive  Officer  for  Customer  Service. 

Chief  Communications  and  Liaison. 

Special  Assistant  to  Chief.  Management  and  Finance. 

Director  of  Procurement. 

Dean  School  of  Information  Technology. 

Project  Director. 

Director,  Tax  Administration  Modernization. 

Accounts  Management  Field  Director— Fresno,  W  and  I. 

Director,  Strategic  Planning— Spec,  W  and  I. 

Director,  Reporting  Compliance. 

Assistant  Deputy  Director  Compliance  Field  Operations. 

Director,  Strategy  Research,  and  Program  Planning-LMSB. 

Director.  Taxpayer  Education  Area.  Cincinnati — SBSE. 

Director.  Strategy,  Research  and  Performance  Managenrient. 

Director,  Customer  Applications  Development  Management  Division. 

Deputy  Commissioner  (Operations). 

Director,  Compliance  Area,  Baltirrwre— SBSE. 

Director,  Field  Operations — Retailers,  Food  and  Pharm. 

Director.  Stakeholder.  Partnership.  Educatkxi  and  Communication— W 

and  I. 
Director.  Emptoyee  Plans. 
Director,  Electronic  Crimes  Program  Officer. 


Career  reserved  positions 


Deputy  National  Taxpayer  Advocate. 

Project  Director,  Joint  Transition  Planning  Team  Leader. 

Director,  learning  and  Educatkm. 

Chief,  Criminal  Investigation. 

Director,  Systems  Engineering  and  Integration — BSMO. 

Director.  Statistics  of  lrKX»me. 

Area  Director,  Spec — Hrtford — W  and  I.  "===i=r 

Director  of  Research,  W  and  I. 

Natl  Dir,  Sut>mission  Processing  Division. 

Director,  Field  Assistance — W  and  I. 

Director.  Submission  Processing  (Cincinnatti)— W  and  I 

Area  Director,  Partnership,  Education  and  Communication 

Director,  Submission  Processing  Centeir,  Fresno. 

Accounts  Management  Field  Director,  Brookhaven. 

Accounts  Management  Field  Director.  Cincinnati. 

Accounts  Management  Fidle  [Director — Odgen. 

Accounts  Management  Field  Director,  Austion — \N  AND! 

Area  Director  Information  System  Technology  (Southeast). 

Deputy  Chief,  Appeals. 

Deputy  Director,  Manageryient  and  Finance,  SBSE. 

Area  Director,  Stakeholder  Partnership  Education  and  Communication. 

Director,  Systems  Support  Division. 

Compliance  Sen/k»s  Field  Director. 

Executive  Director,  Modernization  Design. 

Director,  Field  Operations. 

Director,  FieW  Operatwns. 

Director.  Compliance  Are — Detroit — SBSE. 

Director,  of  Field  Operations  (Miid-Atlantic  Area). 

Project  Director. 

Director.  Compliance  Area,  Chicago — SBSE. 

Director,  Exam,  Strategy  and  Selection — ^W  and  I. 

Deputy  Director.  Fiekj  Specialists — LMSB. 

Submission  Processing  Field  Director — Fresno.  CA 

Project  Director. 

Area  Director  of  Information  Technology,  NE. 

Director,  Comjjliance  Area,  Oakland — SBSE. 

Deputy  Director,  End  User  Equipment  &  servk:es. 

Director,  Operations  Policy  and  Support — CID. 

Director,  Tennessee  Computing  Center. 

Director  of  Field  Operations  (Pacific  Area) — CID. 

Director,  RefurKJ  Crimes. 

Director,  Strategy— CID. 

Deputy  Chief,  Criminal  Investigation. 

Associate  Director,  Facilities  Operations. 

Director,  Regional  Commissioner,  Midstates. 

District  Director,  S  Ftorida. 

project  Director. 

Director,  Natural  Resources  Industry — LMSB. 

Director,  product  Assurance  Division. 

Director,  Compliancd  Area,  Philadelphia — SBSE. 

Director,  Field  Operations,  Communications,  Technology  arKl  Media, 

LMSB. 
Director,  Deputy  Director,  Compliance  Services — Small  Business. 
Director,  Program  and  Prject  Management  Division. 
Dep  Chief  Info  Officer  (Info  Resources  f^^gmt). 
Director,  Field  Assistance  Are,  lndi£(hapolis — W  and  I. 
Director,  Submission  Processing  Center— ^Austin. 
Director,  Field  Operations  (Natural  Resources).  Houston. 
Director  of  Field  Operations  (Midstates  Area)— CID. 
Assistant  Commissioner  (Customer  Service). 
National  Director,  Strategic  Planning  and  Client  Servk^s. 
Project  Director,  BSMO. 
Dean  School  of  Taxation. 

Director,  Program  Analysis  Customer  Account  Services — W  and  I. 
Director,  Field  Operations — Heavy  Manufacturing,  Construction,  and 

Transportatk>n. 
Deputy  Associate  Commissioner  for  Program  Managemerrt. 
Director,  Leaming  and  Educatkxi. 

Director,  Iritemal  Management  Systems  Development  Division. 
Director.  Offk»  of  Program  Eval  and  Risk  Analysis. 
Director.  Field  Assistance  Area. 
Project  Director.  ^ 
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Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


Career  reserved  positions 


Agency  organization 


Director,  Communications. 
Project  Director. 

Director,  Business  Systems  Planning — LMSB. 
Deputy  Director,  Prefiling  and  Technical  Guidance. 
Director,  Compliance  Area,  Jacksonville — SBSE. 
Director,  Taxpayer  Education  Area,  Denver— SBSE. 
Dir  Office  of  System  Standards  and  Evaluation. 
District  Director,  S  California. 
Accounts  Management  Field  Director. 
Director  of  Field  Operations,  North  Atlantic  Area— CID.     ' 
Director,  Data  Management  Modemization. 
Director,  Field  Operations  (Heavy  Manufacturing),  Laguna  Niguel. 
Director,  Strategy,  Research  and  Performance  Management,  SBSE. 
Deputy  Chief,  Management  and  Finance. 
Project  Director. 

Director,  Field  Operations,  Spec — Wandi. 
Director  Customer  Account  Services,  SBSE. 
Director  of  Field  Operations— CID,  N.  Atlantic. 
Director,  Program  Filing  and  Payment  Compliance — SBSE. 
Project  Director. 

Project  Director— LMSB.  ^ 

Project  Director. 
Project  Director,  CIO. 

Director,  Infrastructure  Modemization  Project  Office. 
Director,  Program  and  Project  Coordination. 
Director,  General  Appeals. 

Director,  Field  Assistance  Area,  St.  Louis— W  and  I. 
Director,  Case  Management— SBSE. 
Project  Director. 

Director,  Cytier  Security  Operations. 
Accounts  Management  Field  Director — Andover.- 
Project  Director. 

Submission  Processing  Field  Director. 
Director,  Field  Assistance  Area,  New  Orleans,  Wandi. 
Deputy  Chief  Information  Officer  (Systems). 
Director.  Employee  Plans  Examination. 
National  Dir,  Collection  Field  Operations. 
Compliance  Service  Field  Director— Atlanta. 
Submission  Processing  Field  Director— Philadelphia. 
Director,  Compliance — W  and  I. 
Director,  Field  Operations. 
Director,  Business  Systems  Planning— LMSB. 
Project  Director. 

Director,  Field  Operations — Heavy  Manufacturing. 
Director,  Communication,  Assistance,  Research  and  Education. 
Director,  Compliance  Area,  Nashville — SBSE. 
Submission  Processing  Field  Director,  Austin — W  and  I. 
Submission  Processing  Field  Director— Brookhaven. 
Accounts  Management  Field  Dir,  Kansas  City— Wandi. 
Regional  Commissioner,  Western. 
Director,  Corporate  Processing  Division. 
Director,  Application,  Analysis  and  Programming — OITS. 
Asst  to  the  Senior  Dep  Commissioner. 
Director,  Strategic  Human  Resources. 
Director,  Tax  Exempt  Bonds. 
Director,  Facilities  Operations. 

Director,  Submission  Processing/ETA  Systems  Division. 
Director,  Human  Resources,  Wages  and  Investment. 
Director,  Financial  Sen/k;es  and  Healthcare  Industry. 
Director,  Strategy  and  Finance — W  and  I. 
Director.  Appeals— SB/SE  and  TE/GE. 

Deputy  Commisskjner,  Small  Business/Self  Employed  Division. 
Deputy  Director,  Taxpayer  Education  and  Communication,  SBSE. 
Deputy  Program  Executive  for  Organizational  Performance  Manage- 
ment. 
Deputy  DivisKjn  Commissioner,  Tax  Exempt  and  Government  Entities. 
Deputy  Director,  Procurement. 
Deputy  CIO  (Operations). 
Director,  Exempt  Organizations. 
Deputy  Director,  Accounts  Management. 
Director,  Case  Management,  SBSE. 
Deputy  Director,  Submission  Processing. 


Career  reserved  positions 


District  Director,  South  Texas. 
Director,  CompliarKe  Services. 
Director,  Office  of  Security  Evaluation  and  Oversight. 
Director,  Administrative  Accounting. 
Deputy  Asst  Commisskmer  (Intematkinal). 
Director,  Business  Systems  Planning. 
Director,  Business  Systems  Devek)pment — OfTS. 
Project  Director. 

Director,  Internal  Management  Modemization. 
Director,  Pre-Filing  and  Technical  Guidance — LMSB. 
Deputy  Director,  Compliance,  SBSE. 
Director,  Business  Systems  Requirements. 
Director,  Compliance,  SBSE. 
Deputy  Director,  Appeals. 

Deputy  Director,  Pre-Filing  and  Technical  Guklance. 
Director,  Collection  Sti^egy— Wandi. 
Director,  Strategy  and  Finance. 
Director,  Electronic  Program  Operations — ^Wandi. 
Director,  Research,  Analysis  and  Statistics  of  Income. 
Executive  Director  Modemization  Design. 
Project  Director,  BSMO. 
Director,  Offrce  of  Tax  Administration. 
Submissktn  Processing  FieW  Director-Ogden,  SB/SE. 
Project  Director. 

Director,  Martinsburg  Computing  Center. 
Chief,  Security  Services. 
Project  Director. 

Transition  Executive  for  Shared  Services. 
Director,  Finance  and  Administrative  System  Division— CIO. 
Director,  Filing  Systems  Division. 
Project  Director. 
Project  Director. 

Deputy  Director,  Systems  Development. 
Project  Director— SBSE. 

Compliance  Service  FieW  Director— Philadelphia. 
Director,  Compliance  Area,  Baltinrare — SBSE. 
Director,  Management  and  Support. 
Director,  Enterprise  Systems  and  Asset  Management. 
Director,  Field  Assistance  Area. 
Submission  Processing  Field  Director — Atianta. 
Sut>mission  Processing  Field  Director — ^Austin. 
Director,  Mission  Assurance. 
Director,  Release  Management. 

Director,  Heavy  Manufacturing,  Transportation  and  Construction  Indus- 
try. 
Director,  Multimedia — W  and  I. 

Director,  Strategic  Planning  and  Program  Management. 
Director,  Accounts  Management — W  and  I. 
Deputy  Associate  Commissioner,  Systems  Integration — BSMO. 
Director,  Compliance  Area. 
Area  Director,  Spec,  Dallas— W  and  I. 
Director,  Product  Assurance. 
Chief,  Management  and  Finance,  LMSB. 
Director,  Safety  and  Security. 
Accounts  Management  Field  Director — Memphis. 
Modemization  Team  Executive. 
Chief  Financial  Offrcer. 

Deputy  Director,  Business  Systems  Development  Diviskxi. 
Chief,  Compliance,  Western. 
Director,  Personnel  Policy. 
Director,  Field  Specialists — LMSB. 
Deputy  Chief  Operations. 
Director,  Customer  Account  Manager  (CAM). 
Director,  Real  Estate  and  Facilities  Management. 
Director,  Field  Operations  (Financial  Services),  Laguna  Nigules. 
Sut}mission  Processing  Field  Director — Cincinnati. 
Deputy  Director,  Enterprise  Operatrons  Services. 
Director  of  Fiekl  Operations,  New  York— LMSB. 
Compliance  Servrce  FieW  Director,  Ogden — ^W  and  I. 
Director,  Exempt  Organizations,  Rulings  and  Agreements. 
Project  Director — Appeals. 
Program  Executive  for  Organization  Performance  Management. 
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Director,  Procurement.  , 

Chief  Information  Tecfinology  Services. 

Deputy  Director,  Business  Systems  Modernization. 

Director,  Professional  Responsibility. 

Project  Director. 

Project  Director. 

Director,  Security  Policy,  Support  and  Oversight. 

Associate  CFO  for  Internal  Financial  Management — NHQ. 

Executive  Director  Modernization  Design. 

Director,  Taxpayer  Education  and  Communication  Area.  St  Louis— 

SBSE. 
Project  Director. 

Director,  Compliance  Area— Denver,  SB/SE. 
Deputy  Director,  Strategic  Planning  and  Client  Services— IS. 
Director,  Compliance  Area,  Dallas — SBSE. 
Director,  Personnel  Services. 
Director,  Pre-Filing  and  Technical  Guidance. 
Compliance  Service,  Field  Diretor — Atlanta. 
Commissioner  Wage  and  Investment  Division. 
Deputy  CFO,  Strategic  Planning  and  Budget. 
Director,  Strategic  Services. 

Director,  Research  and  Management  System  Division— CIO. 
Project  Director. 
Senior  Counselor  to  the  Commissioner  (Tax  Administration.  Practice 

and  Professional  Responsibility) 
Deputy  Associate  Commissioner  Business  Integration. 
Electronic  Tax  Administration  Modernization  Executive 
Director,  Compliance  Area. 

Director,  Communications,  Technology  and  Media  Industry,  LMSB. 
Executive  Director.  Systematic  Advocacy— NTA. 
Division  Information  Officer — LMSB. 
Director,  Corporate  Systems  Division. 
Compliance  Service  Field  Director— Andover,  W  and  I. 
Director,  Human  Resource  Policy  and  Programs,  IS 
Director,  Detroit  Computing  Center. 
Director,  Systems  Division. 
Director,  Media  and  Publications. 
Director,  Customer  Account  Services,  W  and  I. 
Project  Director— W  and  I. 
Compliance  Service  Field  Director— Kansas  City. 
Deputy  Director,  Submission  Processing— Cincinnati— Small  Business. 
Project  Director. 

Director,  Portfolio  Management,  OITS. 
Deputy  Chief,  Agencywide  Shared  Services. 
Deputy  Director,  Procurement. 
Director,  Telecommunications. 
Director,  Electronic  Program  Enhancement— W  and  I. 
Accounts  Management  Field  Director. 
Director,  Speciality  Tax  and  Technical  Support— SBSE. 
Director,  Business  Systems  Planning — SBSE. 
Director,  Compliance— Detroit— SBSE. 
Area      Director,       Stakeholder,       Partnership,       Education      and 

Communications — New  Orleans. 
Director,  Taxpayer  Education  Area,  Chicago — SBSE. 
Director,  Financial  Policy,  Planning  and  Programs— BSMO. 
Director,  EEO  and  Diversity. 
Director,  Compliance  Systems  Division. 
Assistant  Deputy  Commissioner. 
Director,  Internet  Development  Sennces. 
Director,  Corporate  Data  &  Systems  Management  Division. 
Director,  Human  Resources,  AdministiWion  and  Servicewide  Edu. 
Director,  Taxpayer  Education  and  Community,  SBSE. 
Director,  Field  Operations,  NY-LMSB. 
Submission  Processing  Field  Director— Andover. 
Accounts  Management  Field  Director,  Fresno. 
Director,  Enterprise  operations — Oits. 
Director,  Development  Services. 
Project  Director. 

Director,  Performance,  Quality  and  Innovation — LMSB. 
Director,  Strategic  Planning. 
Director.  Budget  Policy  Planning  and  Programs. 
Director  of  Field  Operations  (Southeast  Area)  CID. 
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Internal  Revenue  Service  Chief  Counsel 


Director,  Management  Services.  • 

Industry  Director — Financial  Services — LMSB 

Director,  Enterprise  Operations  Services. 

Associate  Cfo  for  Corporate  Strategy. 

Director,  Strategic  Planning  and  Budget  Division. 

Division  Information  Officer  (Wage  and  Investment). 

Director,  Strategy,  Research  and  Performance  Management. 

Regional  Counsel  SE  Region. 

District  Counsel,  New  England. 

District  Counsel,  Ohio. 

District  Counsel,  New  Jersey. 

District  Counsel,  S  Florida. 

Assistant  Chief  Counsel  (Intemational)  (Litigation). 

Dep  Asst  Chf  Coun  (Income  Tax  and  Accounting). 

Assistant  Chief  Counsel  (Collection,  Bankruptcy  and  Summonses). 

Regional  Counsel  Midstates. 

Division  Counsel  (Wage  and  Investment). 

Dep  DIV  Counsel/Dep  Asst  Chief  Counsel  (Criminal  Tax). 

Deputy  Asscciatc  Chief  Counsel  (General  Legal  Services). 

Assistant  Chief  Counsel  (Disclosure  and  Privacy  Law). 

Dep  A»sf  Chief  Coun  (Financial  Inst  and  Prod). 

Area  Counsel  (SBSE)  (Area  7). 

Area  Counsel  (SBSE)-— Los  Angeles. 

Deputy  Associate  Chief  Counsel  (GLS)  (Labor  and  Personnel  Law). 

Area  Counsel  (SBSE)— Philadelphia. 

Deputy  Assoc  Chief  Counsel  (Intemational). 

Area  Counsel  (SBSE) — Chicago. 

Area  Counsel  (SBSE)— New  York. 

Deputy  Division  Counsel  #  1  (SBSE). 

Division  Counsel  (Large  and  MId-SIze  Business). 

Division  Counsel  (Small  Business/Self  Employed). 

Deputy  Associate  Chief  Counsel  (Corporate). 

Asst  Chf  Coun  (Fin  Institutions  and  Products). 

Area  Counsel  (Large  and  Mid-Size  Business)  (Area  1 )  (Financial  Serv- 
ices and  Health  Care. 

Deputy  Associate  Chief  Counsel  #2  (Passthroughs  and  SF>ecial  Indus- 
tries). 

Associate  Chief  Counsel  (Procedure  and  Administration). 

Associate  Chief  Counsel  (Passthroughs  and  Special  Industries). 

Associate  Chief  Counsel  (Corporate). 

(Deputy  Division  Counsel  #2  (Small  Business/Self  Employed). 

Deputy  Associate  Chief  Counsel  (Finance  and  Management). 

Deputy  Associate  Chief  Counsel  #1  (ITA). 

Area  Counsel  (LMSB)  (Area  2)  (Heavy  Manufacturing,  Constaiction 
and  Transportation. 

Special  Counsel  to  ttie  National  Taxpayer  Advocate. 

Assistant  Chief  Counsel  (Intemational)  (Technical). 

Associate  Chief  Counsel  (General  Legal  Services). 

Assoc  Chief  Counsel  (Enforcement  Litigation). 

Area  Counsel  (LMSB)  (Area  5)  (Communications  Technology,  and 
Media). 

Assistant  Chief  Counsel  (Administrative  Provisions  and  Judicial  Prac- 
tice). 

Area  Counsel  (SBSE) — Jacksonville. 

Assistant  Chief  Counsel  (Employee  Benefits). 

Deputy  Associate  Chief  Counsel  (Procedure  and  Administration). 

Deputy  Associate  Chief  Counsel  (Strategic  Intemational  Programs). 

Deputy  Division  Counsel  (Large  and  MId-SIze  Business). 

Deputy  Chief  Counsel  (Technical). 

Area  Counsel  (SBSE)— Dallas. 

Deputy  Associate  Chief  Counsel  #2  (Income  Tax  and  Accountirig). 

Deputy  Division  Counsel  and  Deputy  Associate  Chief  Counsel  (Tax 
Exempt  and  Government  Entities). 

Area  Counsel,  LMSB  (Area  3)  (Food,  Mass  Retailers,  And  Pharma- 
ceuticals). 

Associate  Chief  Counsel  (International). 

Assoc  Chf  Counsel  (Finance  and  Management). 

Deputy  Associate  Chief  Counsel  (Financial  Institutions  ar>d  Products). 

Associate  Chief  Counsel/Operating  Division  Counsel  (TEGE). 

Dep  Assoc  Chief  Coun  (Domestic)  (FieW  Serv). 

Deputy  Chief  Counsel  (Operations). 

Assistant  Chief  Counsel  (EO/ET/GE). 


11702 


Federal  Register/ Vol.  68.  No.  47 /Tuesday,  March  11,  2003 /Notices 


Positions  That  Were  Career  Reserved  During  Calendar  Year  2002— Continued 


Agency  organization 


United  States  Agency  tor  International  Development: 

Office  of  ttie  Administrator 

Office  of  the  General  Counsel 

Office  of  ttie  Inspector  General  

Office  of  Security  

Office  of  Equal  Opportunity  Programs  

Bureau  for  Gbt>al  Programs,  Field  Support  and  Researcfi 

Bureau  for  Europe  and  Eurasia •'. 

Bureau  for  Management 


United  States  International  Trade  Commission: 

Office  of  Industries 

Office  of  Investigations  

Department  of  Veterans  Affairs: 

Office  of  the  Secretary  and  Deputy 

Office  of  the  Inspector  General  


Board  of  Veterans  Appeals  .... 
Office  of  the  General  Counsel 


Career  resen/ed  positions 


Office  Assistant  Secretary  for  Management 

Office  of  Finance  

Office  of  Acquisition  and  Materiel  Management  , 

Office  of  Asset  Enterprise  Management  

Office  Assistant  Secretary  for  Policy  and  Planning 

Office  of  Human  Resources  Management  

Office  of  Security  and  Law  Enforcement 

Office  Asst  Secretary  for  Information  and  Technology  


Associate  Chief  Counsel  (Income  Tax  and  Accounting). 
Area  Counsel  (LMSB)  (Area  4)  (Natural  Resources). 
Area  Counsel  (SBSE)— Denver. 

Deputy  Associate  Chief  Counsel  #1  (Passthroughs  and  Special  Indus- 
tries). 
Division  Counsel/Associate  Chief  Counsel  (Criminal  Tax). 

Counselor  to  the  Agency. 

Deputy  General  Counsel. 

Asst  General  Counsel  tor  Ethics  and  Adm. 

Assistant  Inspector  General  for  Management. 

Deputy  Assistant  Inspector  General  for  Audit. 

Counsel  to  the  Inspector  General. 

Deputy  Inspector  General. 

Director,  Office  of  Security.  « 

Dir  Ofc  of  Equal  Opportunity  Programs. 

Assoc  Asst  Admr  Center  for  Ecorvomic  Growth. 

Senior  Deputy  Assistant  Administrator 

Deputy  Assistant  Administrator,  Ctr  for  Pop,  Health,  Nutr. 

Associate  Assistant  Administrator. 

Deputy  Asst  Administrafdr. 

Chf  Fin  Ofcr,  Office  of  Financial  Management. 

Dir  Office  of  Information  Resource  Management. 

Deputy  Director  Ofc  of  Procurement. 

Deputy  Director,  Office  of  Human  Resources 

Dir,  Ofc  of  Admin  Services. 

Deputy  Director,  Ofc  of  Procurement. 

Deputy  Asst  Admr  Bureau  for  Management. 

Deputy  Director,  Office  of  Financial  Management. 

Dir  Ofc  of  Industries. 
Dir,  Ofc  of  Investigations. 

Director,  Office  of  EDCA. 
Assistant  Inspector  General  for  Auditing. 
Asst  Inspector  General  for  Investigations. 
Dep  Inspector  General. 

Asst  Inspector  Gen  for  Dept  Rev  and  Magnt  Sup. 
Dep  Asst  Inspector  General  for  Investigations. 
Counselor  to  the  Inspector  General. 
Asst  Inspector  General  for  Heathcare  Inspect. 
Dep  Asst  Inspector  General  for  Auditing. 
Deputy  Assistant  Inspector  General  for  Healthcare  Inspections. 
Deputy  Assistant  Inspector  General  for  Management  and  Administra- 
tion. 
Director  of  Medical  Consultation  and  Review. 
Associate  Director  of  Medical  Consultation  and  Review. 
Vice  Chairman. 
Regional  Counsel. 
Regional  Counsel. 
Regional  Counsel. 
Regional  Counsel. 
Regional  Counsel. 
Regional  Counsel. 

Principal  Deputy  Assistant  Secretary  for  Management. 
COREFLS  Project  Director. 
Deputy  Assistant  Secretary  for  Finance. 
Assoc  Deputy  Assistant  Secretary  for  Financial  Operations. 
Director,  Financial  Services  Center. 

Deputy  Assistant  Secretary  for  Acquisition  and  Materiel  Mgmt. 
Assoc  Dep  Assistant  Secy  for  Acquisitions. 
Assoc  Deputy  Assistant  Secretary  for  Prog  Mgmt  and  Oper. 
Executive  Director/Chief  Operating  Officer. 
Deputy  Director,  Asset  Enterprise  Management. 
Chief  Acturary. 

Assoc  Deputy  Assistant  Secretary  for  Human  Res  Management. 
Assoc  Deputy  Assistant  Secretary  for  Human  Res  Management. 
Deputy  Assistant  Secretary  for  Security  and  Law  Enforcement. 
Dir.  VA  Automation  Ctr,  Austin.  TX. 
Assoc  Deputy  Assistant  Secretary  for  Telecommunications. 
Assoc  Deputy  Assistant  Secretary  for  Pot  and  Prog  Assistance. 
Associate  Deputy  Assistant  Secretary  for  Cyber  Security 
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National  Cemetery  Administration 

Veterans  Benefits  Administration 

Director,  Office  of  Finance  and  Planning. 
Director,  Office  of  Construction  Management. 
Deputy  Chief  Financial  Officer. 

Veterans  Health  Administration        

Deputy  Director  Compensation  and  Pension  Sen^ice. 
Chief  Financial  Officer. 
ACFO  for  Revenue. 

\/ptpran<;  IntpnratGd  Service  Network  Directors 

Chief  Financial  Officer. 

Associate  Chief  Financial  Officer  for  Compliance.' 

Deputy  Chief  Financial  Officer. 

Associate     Chief     Facilities     Management     Officer     for     Strategic 
Manaagement. 

Associate  Chief  Facilities  Management  Officer  for  Service  Delivery 

Associate  Chief  Facilities  Management  Officer  for  Resource  Manage- 
ment. 

Chief  Operating  Officer. 

Financial  Manager. 

Logistics  Management  Officer. 

ACIO  Implementation  and  Training  Services. 

ACFO  for  Corefinancial  and  Logistics  System  and  Direction  Support 
Systems. 

Dir  Canteen  Service. 

IFR  Doc.  03-5537  Filed  3-4-03;  4:34  pm] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.359A  (Pre-Application)  and 
84.359B  (Full  Application)] 

Early  Reading  First  Program;  Notice 
Inviting  Local  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003 

summary:  The  Secretary  invites 
applications  for  new  grant  awards  for 
FY  2003  for  the  Early  Reading  First 
Program.  These  grants  are  authorized  by 
subpart  2.  part  B.  title  I,  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA),  as  amended  by  the  No 
Child  Left  Behind  Act.  Public  Law  107- 
110.  The  Secretary  also  announces  final 
eligibility,  procedures,  requirements, 
priorities,  and  selection  criteria  for  this 
competition. 

Purpose  of  Program 

The  purpose  of  the  Early  Reading 
First  Program  is  to  create  preschool 
centers  of  excellence  by  improving  the 
instruction  and  classroom  environment 
of  early  childhood  programs  that  are 
located  in  urban  or  rural  high-poverty 
communities  and  that  serve  primarily 
children  from  low-income  families. 
These  programs  will  provide  preschool- 
age  children,  including  children  with 
disabilities  and  children  with  limited 
English  proficiency,  with  high-quality 
environments  and  early  reading 
curricula  and  activities,  based  on 
scientifically  based  reading  research,  to 
support  the  age-appropriate 
development  of:  oral  language, 
phonological  awareness,  print 
awareness,  and  alphabet  knowledge. 
These  activities  (with  tactile  and 
communication  accommodations  for 
children  with  disabihties,  as 
appropriate),  in  combination  with 
professional  development  based  on 
scientific  research  and  with  screening 
assessments,  will  form  a  seamlessly 
integrated  instructional  program  that 
,will  further  children's  development  of 
language,  cognitive,  and  early  reading 
skills  and  prevent  them  from 
encountering  reading  difficulties  when 
they  enter  school. 

Applications  Available:  March  17, 
2003. 

Deadline  for  Transmittal  of 
Applications:  Pre-Application:  April  11, 
2003.  Full  Application  (for  invited 
applicants  only):  June  27,  2003  (which 
is  approximately  6  weeks  after  the  date 
applicants  wiil  be  invited  to  submit  Full 
AppHcations). 

Deadline  for  Intergovernmental 
Review:  August  26,  2003. 

Estimated  Available  Funds: 
$75,000,000. 

Estimated  Range  of  Awards: 
$300,000-$1 ,500,000  per  year; 


$900,000-54,500,000  for  a  3-year 
period. 

Estimated  Number  of  Awards:  17- 
250. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  three  years. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Early  Reading  First  Program  is 
part  of  the  President's  early  childhood 
initiative,  "Good  Start,  Grow  Smart."  As 
part  of  that  initiative,  these  grants  will 
strengthen  early  learning  environments 
and  instruction  for  young  children. 
They  also  will  help  ensure  that 
preschool  programs  are  more  closely 
coordinated  with  State  educational 
goals,  so  that  there  is  continuity  with 
formal  school  instruction  and  so  that 
what  children  are  doing  before  they 
enter  school  is  aligned  with  what  is 
expected  of  them  once  they  are  in    . 
school. 

Early  Reading  First  grants  will  use 
research-based  strategies  to  generate 
information  about  effective  practices  in 
providing  younger  children  with  the 
essential  language,  literacy,  and 
cognitive  experiences  that  will  best 
prepare  them  for  later  school  success. 
The  Department  plans  to  disseminate 
information  about  Early  Reading  First 
projects  that  prove  to  be  effective. 

Specifically,  Early  Reading  First 
projects  provide  the  following  activities, 
with  accommodations  as  needed  for 
children  with  disabilities:  High-quality 
oral  language  and  print-rich 
environments;  professional 
development  for  staff  based  on 
scientifically  based  reading  research 
knowledge  of  language,  cognitive,  and 
early  reading  development  that  will 
assist  in  developing  preschool-age 
children's  oral  language,  phonological 
awareness,  print  awareness,  and 
alphabet  knowledge;  activities  and 
instructional  materials  based  on 
scientifically  based  reading  research  for 
use  in  developing  language,  cognitive, 
and  early  reading  skills;  acquisition, 
training,  and  implementation  of 
screening  reading  assessments;  and 
integration  of  the  instructional 
materials,  activities,  tools,  and  measures 
into  the  applicant's  overall  programs. 

Eligible  Applicants 

(1)  One  or  more  LEAs  identified  as 
being  eligible  on  the  list  of  "Eligible 
LEAs"  that  will  be  posted  on  the 
Department's  Web  site  at  http:// 
www.ed.gov/offices/OESE/earlyreading/ 
index.html  by  the  date  that  applications 
are  available;  (2)  one  or  more  public  or 
private  organizations  or  agencies 


(including  faith-based  organizations) 
located  in  a  community  served  by  one 
of  those  LEAs,  which  organization  or 
agency  is  acting  on  behalf  of  one  or 
more  programs  (which  may  include 
themselves)  that  serve  young  children, 
such  as  a  Head  Start  program,  a  child 
care  program,  an  Even  Start  program;  or 
(3)  one  or  more  of  the  eligible  LEAs. 
applying  in  collaboration  with  one  or 
more  of  the  eligible  organizations  or     _ 
agencies.  In  addition  to  obtaining  the 
list  of  "Eligible  LEAs"  from  the 
Department's  web  site,  the  public  may 
obtain  that  list  on  or  after  the  date  that 
applications  are  available  by  contacting 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Applicability  of  Regulations 

The  following  provisions  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
contained  in  Title  34  of  the  Code  of 
Federal  Regulations  (CFR)  apply  to 
these  Early  Reading  First  Program 
grants:  34  CFR  parts  74,  75,  77,  79,  80, 
81,  82,  85,  86,  97.  98.  and  99. 

FY  2003  Eligibility 

Background 

The  Early  Reading  First  statute  ties 
grant  applicant  eligibility  to  basic  LEA 
eligibility  for  Reading  First  State  Grants 
subgrants.  Specifically,  to  meet  the  basic 
eligibility  criteria  under  the  Reading 
First  State  Grants  Program  (and.  thus, 
the  Early  Reading  First  Program),  each 
eligible  LEA  must: 

•  Be  among  the  LEAs  in  the  State 
with  the  highest  numbers  or  percentages 
of  students  in  kindergarten  through 
grade  3  reading  below  grade  level,  based 
on  the  most  currently  available  data 
(and  a  State  may  use  the  lowest  grade 
for  which  it  has  those  data,  such  as 
grade  4,  up  through  grade  5);  and  also 
qualify  under  one  of  the  following 
categories  as  an  LEA  that: 

•  Has  jurisdiction  over  a  geographic 
area  that  includes  an  area  designated  as 
an  empowerment  zone  (EZ)  or  an 
enterprise  community  (EC). 

•  Has  jurisdiction  over  a  significant 
number  or  percentage  of  schools  that  are 
identified  for  school  improvement 
under  section  1 1 16(b)  of  title  I  of  the 
ESEA  (or  the  predecessor  statutory 
authority). 

•  Has  the  highest  numbers  or 
percentages  of  children  in  the  State  who 
are  counted  under  section  1124(c)  of 
title  I  of  the  ESEA  (the  number  of 
children  counted  for  Title  I  Basic  Grants 
to  LEAs). 

At  the  time  of  the  FY  2002  Early 
Reading  First  grant  competition,  no 
State  had  yet  obtained  approval  of  its 


Reading  First  plan.  Therefore,  for  Early 
Reading  First  eligibility  for  FY  2002,  the 
Department  allowed  States  to  submit 
lists  of  eligible  LEAs  using  the  above 
Reading  First  criteria.  In  the  absence  of 
those  lists,  the  Department  used  Title  I 
Basic  Grant  allocation  child  count  data 
for  FY  2001  (see  Federal  Register 
notice.  67  FR  17594  (April  10,  2002)). 

FY  2003  Eligibility  Lists 

The  Department  will  use  the  same 
eligibility  lists  for  the  FY  2003  Early 
Reading  First  competition  that  it  used 
for  the  FY  2002  competition, 
supplemented  as  explained  in  this 
section  under  "Supplemental Data." 
TherefoBB,  all  LEAjs,  and  organizations 
and  agencies  located  in  those  LEAs,  that 
were  eligible  for  FY  2002  will  also  be 
eUgible  for  the  FY  2003  Early  Reading 
First  competition. 

Supplemental  Data — States  That 
Have  Approved  Reading  First  Plans  by 
February  28,  2003:  A  number  of  States 
now  have  approved  Reading  First  plans. 
For  States  that  received  approval  of 
their  Reading  First  plans  on  or  before 
February  28,  2003,  the  Department  will 
supplement  the  FY  2002  Early  Reading 
First  eligible  LEA  list  with  any  LEAs 
that  are  eligible  under  those  approved 
Reading  First  plans  but  that  were  not 
included  on  the  FY  2002  Early  Reading 
First  eligible  LEA  list. 

Waiver  of  Proposed  Rulemaking:  It  is 
the  Secretary's  practice,  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  to  offer  interested  parties 
the  opportunity  to  conmient  on 
proposed  rules  that  are  not  taken 
directly  from  statute.  Ordinarily,  this 
practice  would  have  applied  to  the 
priorities  and  requirements  in  this 
notice.  Section  437(d)(2)  of  the  General 
Education  Provisions  Act  (GEPA), 
however,  exempts  from  this  requirement 
rules  that  would  cause  extreme 
hardship  to  the  intended  beneficiaries  of 
the  program  that  would  be  affected  by 
those  regulations.  The  Secretary  has 
determined  that  extreme  hardship 
would  be  caused  in  this  case  because:  a 
two-stage  competition  is  necessary  in 
order  to  obtain  the  highest-quality 
applications  for  these  grants  because  of 
the  complex  nature  of  the  program,  the 
variety  of  potential  applicants,  and  the 
expected  large  niunber  of  applications; 
fimding  is  available  only  tmtil 
September  30,  2003;  and  there  is 
insufficient  time  to  publish  the 
competition  rules  for  notice  and 
comment  and  conduct  a  two-stage 
competition  before  that  date.  The 
Secretary,  in  accordance  with  section 
437(d)(2)  of  GEPA.  has  decided  to  forgo 
public  comment  with  respect  to  the 
rules  in  this  grant  competition  in  order 


to  ensiue  timely  and  high-quality 
awards.  These  rules  will  apply  only  to 
the  FY  2003  grant  competition. 

Application  Process:  The  FY  2003 
Early  Reading  First  grant  competition 
will  be  conducted  through  a  fte- 
Application  and  Full  Application 
process.  All  applicants  must  submit  a 
Pre-Application,  which  must  include  a 
brief  description  of  the  context  of  the 
existing  preschool  program(s)  to  be 
supported  and  improved  with  Early 
Reading  First  funds,  and  then  a  short 
narrative  that  addresses  four  key 
concepts  related  to  the  proposed  project 
that  are  described  under  PKE- 
APPUCATION  SELECTION  CRITERIA. 
The  Pre-Application  is  limited  to:  2 
double-spaced  pages  for  describing  the 
context,  and  10  double-spaced  pages  to 
address  the  selection  criteria,  with  a 
limited  appendix  and  formatting 
requirements  that  are  described  in  the 
application  package. 

"The  Secretary,  through  a  peer  review 
panel  of  experts  convened  under  section 
1203(c)(2)  of  the  ESEA  in  accordance 
with  section  1222(c)  of  the  ESEA,  will 
evaluate  each  Pre-Application  based  on 
the  Pre-Application  selection  criteria 
and  will  determine  whether  each  Pre- 
Apphcation  qualifies  for  additional 
points  under  two  Pre-Application 
competitive  priorities  included  in  this 
notice.  In  determining  which  applicants 
to  invite  to  submit  Full  Applications, 
the  Secretary  will  consider  the  rank 
order  of  applications,  as  determined  by 
the  total  score  of  the  Pre-Application 
based  on  the  selection  criteria  and  the 
awarding  of  competitive  priority  points, 
if  any. 

The  Full  Application  must  include  a 
brief  program  context  description,  a 
narrative  addressing  the  Full 
Application  selection  criteria  (different 
than  the  Pre-Application  selection 
criteria),  a  budget,  and  a  budget 
naifative.  The  Secretary,  through  a 
separate  peer  review  panel  of  experts 
also  convened  under  section  1203(c)(2) 
of  the  ESEA  in  accordance  with  section 
1222(c)  of  the  ESEA,  will  evaluate  each 
Full  Application  based  on  the  Fvdl 
AppUcation  selection  criteria  and  will 
determine  whether  each  Full 
Application  qualifies  for  additional 
points  under  the  Full  Application 
competitive  priority  included  in  this 
notice.  The  Full  Application  is  limited 
•to:  2  double-spaced  pages  for  the 
context  description,  35  double-spaced 
pages  for  the  narrative,  and  5  double- 
spaced  pages  for  the  budget  narrative, 
with  formatting  requirements  and 
limited  appendices  that  are  described  in 
the  application  package. 

The  Secretary  will  select  applicants 
for  funding  based  on  the  quality  of  the 


Full  Applications  including  their  rank 
order  as  determined  by  the  total  score  of 
the  Full  AppUcation  biased  on  the 
selection  criteria  and  the  awarding  of 
competitive  priority  points,  if  any.  In 
making  funding  decisions,  the 
Department  will  use  the  procedures  in 
section75.217  of  EDGAR.  34  CFR 
75.217.  When  making  awards,  the 
Secretary  may  take  into  consideration 
other  information  that  is  relevant  to 
obtaining  a  variety  of  types  of  funded 
projects  and  an  equitable  distribution  of 
awards  throughout  the  Nation,  such  as 
geographical  representation,  location  in 
high-need  urban  and  rural  areas,  project 
size,  and  type  of  program.  The 
Department  anticipates  making  final 
awards  in  September  2003. 

Priorities 

Invitational  Priorities 

The  Secretary  is  particularly 
interested  in  Early  Reading  First 
proposals  that  will  be  operated  by  a 
partnership  that  includes  at  a  minimum, 
the  following  entities:  (1)  An  SEA  or  a 
local  educational  agency  (LEA),  or  both; 
and  (2)  a  preschool  that  is  not  under  the 
administrative  control  of  an  LEA.  A 
preschool  is  considered  to  be  under  the 
administrative  control  of  an  LEA  for  this 
purpose  if  the  LEA  is  the  fiscal  agent  or 
operates,  supervises,  controls,  or 
manages  the  preschool.  A  preschool  that 
is  located  in  a  school  or  LEA  building 
is  not  necessarily  under  the 
administrative  control  of  an  LEA.  This 
invitational  priority  will  help  ensure 
that  the  preschool  programs  supported 
with  Early  Reading  First  funds  are 
closely  coordinated  and  aligned  with 
the  State's  kindergarten  through  grade 
12  (K-12)  educational  system  and  goals 
and  will  give  State  and  local  support  to 
preschools  that  are  not  formally  a  part 
of  the  State's  K-12  public  education 
system.  However,  applications  that  meet 
this  invitational  priority  do  not  receive 
any  absolute  or  competitive  preference 
over  applications  that  do  not  meet  the 
priority. 

-  The  Secretary  also  is  particularly 
interested  in  Early  Reading  First 
projects  that  will  serve  a  significant 
number  of  children  with  special  needs, 
including  those  with  disabilities  and 
those  with  limited  English  proficiency. 
These  programs  would  provide  those 
children  access,  through  appropriate 
accommodations,  to  the  same  high- 
quality  environments  and  early  reading 
curricula  and  activities  based  on 
scientifically  based  reading  research  as 
would  be  provided  to  children  without 
special  needs,  to  support  their  age-  ■ 
appropriate  development  of  oral 
language,  phonological  awareness,  print 
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awareness,  and  alphabet  knowledge. 
Applications  that  meet  this  invitational 
priority  do  not  receive  any  absolute  or 
competitive  preference  over  other 
applications. 

Pre-Api^Ucation  Priorities 

Pre-Application  Competitive  Priorities 

Under  34  CFR  75.105(c)(2),  the 
Secretary  gives  two  separate  competitive 
preferences  to  Pre-Applications  as 
follows: 

Pre-Application  Competitive  Priority 
1 — Children  from  Low-Income  Families 

To  meet  Pre-Application  competitive 
priority  1 ,  each  preschool  center  to  be 
supported  by  the  proposed  Early 
Reading  First  project  must  have  at  least 
75  percent  of  the  children  enrolled  in 
the  preschool  center  qualify  to  receive 
free  or  reduced  price  lunches;  or  at  least 
75  percent  of  the  children  enrolled  in 
the  elementary  school,  in  the  school 
attendance  area  in  which  that  center  is 
located  qualify  to  receive  free  or 
reduced  price  lunches.  In  addition,  each 
of  those  preschool  centers  must  be 
located  in  a  community  served  by  an 
"eligible  LEA,"  or  primarily  serve 
children  who  will  attend  kindergarten 
in  an  "eligible  LEA."  ("Eligible  LEAs" 
for  the  purpose  of  this  competitive 
priority  are  those  LEAs  that  are  listed  as 
"eligible  LEAs"  for  this  FY  2003  grant 
competition  on  the  Early  Reading  First 
Web  site  at  http://www.ed.gov/offices/ 
OESE/eariyreading/ index.html.) 

An  application  that  meets  this  first 
Pre-Application  competitive  priority 
would  receive  10  points  in  the  Pre- 
Application  portion  of  this  grant 
competition.  To  receive  these  points,  an 
applicant  that  qualifies  must  complete 
and  submit  Pre-Application  Form  B, 
included  in  the  application  package. 
These  points  are  in  addition  to  any 
points  the  applicant  earns  under  the 
Pre-Application  selection  criteria  or  the 
other  Pre-Application  competitive 
priority. 

This  competitive  priority  is  designed 
to  ensure  that  Early  Reading  First  funds 
are  used  to  support  local  efforts  to 
enhance  the  early  language,  literacy, 
and  prereading  development,  primarily 
of  preschool  children  who  are  from  low- 
income  families. 

Pre-Application  Competitive  Priority 
2 — Novice  Applicant 

To  meet  Pre-Application  competitive 
priority  2,  the  applicant  must  be  a 
novice  applicant  (or  a  group  of  novice 
applicants)  under  34  CFR  75.225  that  is 
otherwise  eligible  to  apply  under  this 
competition,  and  must  check  the 
appropriate  box  on  ED  Form  424 


(Application  for  Federal  Assistance), 
Question  6.  A  "novice  applicant"  under 
34  CFR  75.225  means  the  following  for 
this  Pre-Application  competitive 
priority:  an  applicant  that  has  not  had 
an  active  discretionary  grant  from  the 
Federal  Government  in  the  five  years 
before  the  deadline  date  for  the  Pre- 
Apphcation  in  this  grant  competition. 
For  the  purposes  of  this  requirement,  a 
grant  is  active  until  the  end  of  the 
grant's  project  or  funding  period, 
including  any  extensions  of  those 
periods  that  extend  the  grantee's 
authority  to  obligate  funds.  In  the  case 
of  applications  from  more  than  one 
eligible  applicant  (that  is,  a  group 
application),  every  eligible  applicant 
must  be  a  novice  applicant  to  meet  this 
Pre-Application  competitive  priority. 

This  competitive  priority  is  included 
to  broaden  and  diversify  the  pool  of 
qualified  applicants  and  provide  greater 
opportunities  for  inexperienced 
applicants  with  high-quality 
applications  to  receive  funding.  An 
application  that  meets  this  second  Pre- 
Application  competitive  priority  would 
receive  5  points  in  the  competition. 
These  points  are  in  addition  to  any 
points  the  applicant  earns  under  the 
Pre-Application  selection  criteria  or  the 
other  Pre-Application  competitive 
priority. 

Full  Application  Priority 

Under  34  CFR  75.225,  the  Secretary 
gives  a  competitive  priority  to  Full  . 
Applications  as  follows: 

Full  Application  Competitive  Priority — 
Novice  Applicant 

To  meet  the  Full  Application 
competitive  priority,  the  applicant  must 
be  a  novice  applicant  (or  a  group  of 
novice  applicants)  under  34  CFR  75.225 
that  is  otherwise  eligible  to  apply  under 
this  competition,  and  must  check  the 
appropriate  box  on  ED  Form  424 
(Application  for  Federal  Assistance), 
Question  6.  A  "novice  applicant"  under 
34  CFR  75.225  means  the  following  for 
this  Full  Application  competitive 
priority:  an  applicant  that  has  not  had 
an  active  discretionary  grant  from  the 
Federal  Government  in  the  five  years 
before  the  deadline  date  for  a  Full 
Application  under  this  grant 
competition.  For  the  purposes  of  this 
requirement,  a  grant  is  active  uiitil  the 
end  of  the  grant's  project  or  funding 
period,  including  any  extensions  of 
those  periods  that  extend  the  grantee's 
authority  to  obligate  funds.  In  the  case 
of  applications  from  more  than  one 
eligible  applicant  (that  is,  a  group 
application),  every  eligible  applicant 
must  be  a  novice  applicant  to  meet  this 
Full  Application  competitive  priority. 


This  competitive  priority  is  included 
to  broaden  and  diversify  the  pool  of 
qualified  applicants  and  provide  greater 
opportunities  for  inexperienced 
applicants  with  high-quality 
applications  to  receive  funding.  An 
application  that  meets  this  Full 
Application  competitive  priority  would 
receive  5  points  in  the  competition. 
These  points  are  in  addition  to  any 
points  the  applicant  earns  under  the 
selection  criteria. 

Pre-Application  Selection  Criteria 

The  Secretary  will  use  the  following 
selection  criteria  in  accordance  with  34 
CFR  75.200(b)(2)  and  75.209  to  evaluate 
Pre-Applications  under  this  grant 
competition.  The  maximum  score  for  all 
of  these  selection  criteria  is  100  points. 
The  maximum  score  for  each  criterion 
is  indicated  in  parenthesis  with  the 
criterion. 

Each  applicant  must  first  use  up  to 
two  (2)  double-spaced  pages  of  its  Pre- 
Application  to  describe  the  context  of 
the  existing  early  childhood  education 
programs  serving  preschool-age  children 
(preschool  programs)  that  they  propose 
to  support  with  Early  Reading  First 
funds.  The  Secretary  recommends  that, 
in  the  case  of  center-based  programs, 
applicants  generally  include  no  more 
than  a  total  of  5  centers  to  ensure  that 
funds  are  sufficiently  concentrated  to 
achieve  the  program  goals.  The  context 
description  of  the  cvurent  program  must 
include  the  following  information:  the 
ages  and  number  of  children  being 
served;  demographic  and  socioeconomic 
information  on  those  children; 
information  on  the  type  of  special  needs 
that  any  of  the  children  may  have;  the 
average  hours  the  children  attend  the 
program  (hours/day,  days/week,  and 
months/year);  primary  funding  soiut:e(s) 
for  the  program;  the  basic  instructional 
program;  and  the  number  of  staff  and 
their  qualifications. 

The  Secretary  believes  that  programs 
with  the  capacity  and  potential  to 
become  Early  Reading  First  preschool 
centers  of  educational  excellence  are 
likely  to  be  preschool  programs  that 
currently  are  stable  and  effectively 
attend  to  the  developmental  domains 
traditionally  supported  by  preschool 
programs,  including  social,  emotional, 
and  physical.  The  Secretary 
reconunends  that  applicants 
demonstrate  the  current  program's 
capacity  in  these  domains  when 
describing  the  context  of  the  existing 
program. 

In  addition  to  the  2-page  context 
description,  applicants  must  also 
include,  in  the  Appendix  to  the  Pre- 
Application,  a  list  of  the  names  and 
addresses  of  the  preschool  programs 


that  the  Early  Reading  First  project  will 
support. 

Each  applicant  must  then  use  no  more 
than  a  total  of  10  additional  double- 
spaced  pages  to  address  the  following 
selection  criteria.  (Pre-Application 
Competitive  Priority  1 — Children  from 
Low-Income  Families,  and  Pre- 
Application  Competitive  Priority  2 — 
Novice  Applicemt,  are  addressed  by 
separate  forms  in  the  Pre-Application 
package.) 

Selection  Criteria 

(1)  Vision  (up  to  25  points):  Starting 
from  the  context  of  the  existing  early 
childhood  education  program(s)  that  the 
Early  Reading  First  project  would 
support,  applicants  must  describe  their 
vision  for  what  those  programs  would 
look  like  if  they  were  to  become  centers 
of  educational  excellence.  Applicants 
must  tie  their  vision  to  the  scientific 
reading  research  upon  which  that  vision 
is  based,  and  state  the  overall  goals  for 
their  proposed  Early  Reading  First 
project  based  on  that  vision  and 
research. 

In  evaluating  the  response  to  this  first 
Pre-Application  selection  criterion,  the 
Secretary  will  consider  the  information 
in  the  2 -page  context  description,  as 
well  as  the  information  in  the  10-page 
narrative.  The  Secretary  will  evaluate 
the  clarity,  creativity, 
comprehensiveness,  and  feasibility  of 
the  overall  vision,  and  the  capacity  and 
potential  of  the  project  to  achieve  that 
vision.  The  Secretary  also  will  consider 
how  well  the  goals  are  tied  to  the  vision, 
and  the  extent  to  which  thoge  goals 
incorporate  high  expectations,  based  on 
scientific  research,  for  improvements  in 
the  early  learning  environment, 
ciuricula,  teacher  instruction,  and  will 
enhance  children's  development  of  oral 
language,  phonological  awareness,  print 
awareness,  and  alphabet  knowledge. 

(2)  Key  Research  and  Program  Design 
(up  to  40  points):  Applicants  must 
discuss  the  key  scientifically  based 
research  in  the  areas  of  language, 
cognitive,  and  early  reading 
development  for  preschool-age  children, 
and  include  citations  to  the  sources  of 
that  research.  Applicants  must  tie  their 
program  design  to  that  research,  by 
explaining  the  research-based  strategies 
they  would  use,  and  the  changes  they 
would  make  to  the  existing  program, 
which  will  appropriately  address  the 
needs  of  all  children  in  the  project, 
including  children  with  special  needs, 
in  each  of  the  following  core  areas: 
classroom  environment,  professional 
development,  curricula  and  instruction, 
and  on-going  screening  assessment  or 
other  appropriate  measures  to  monitor 
the  children's  progress.  Applicants  must 


explain  any  changes  that  they  would 
make  in  the  amount  of  time  ihe  program 
spends  on  developing  children's 
language,  cognition,  and  early  reading 
skills,  and  how  they  would  engage 
parents  in  helping  with  their  children's 
development  in  those  areas. 

In  evaluating  the  response  to  this 
second  Pre-Application  selection 
criterion,  the  Secretary  will  consider  the 
relevance  and  rigor  of  the  research  cited, 
and  how  well  the  program  design 
clearly  links  the  proposed  strategies 
with  ihe  major  findings  of  up-to-date 
scientifically  based  reading  research 
about  best  practices  in  language, 
cognitive,  and  early  reading 
development.  These  best  practices  may 
include,  for  example,  how  the  Early 
Reading  First  project  will  do  the 
following:  create  high-quality  oral 
language  and  print-rich  environments; 
use  strong,  intensive,  sustained,  and 
classroom-focused  professional 
development  for  preschool  staff;  support 
the  diverse  needs  of  all  children's 
learning  through  the  seamless 
integration  of  curricula,  materials,  and 
instructional  approaches,  including  the 
use  of  explicit,  contexualized,  and 
scaffolded  instruction  in  phonological 
awareness,  oral  language  skills,  print 
awareness,  and  alphabet  knowledge; 
and  use  continuous  screening 
assessments  to  monitor  children's 
progress. 

Tne  Secretary  also  will  consider  the 
clarity  and  feasibility  of  the  overall 
program  design,  including  the  extent  to 
which,  in  the  case  of  center-based  early 
education  programs  for  preschool-age 
children,  the  number  of  centers  to  be 
supported  by  Early  Reading  First  is 
limited  enough  (generally,  to  no  more 
than  five  (5)  centers)  to  achieve  the 
project  goals  with  the  amount  of  funds 
requested. 

(3)  Continuity  and  Coordination  with 
Formal  School  Instruction  (up  to  10 
points):  Applicants  must  indicate 
whether  or  not  their  State  has  preschool 
standards  in  the  cognitive  domain,  and 
if  it  does,  briefly  describe  those 
standards.  Applicants  must  explain  how 
their  proposed  Early  Reading  First 
project  would  prepare  young  children  to 
meet  their  State's  preschool  content 
standards  (if  any)  and  their  State's 
reading  or  language  arts  content 
standards  for  kindergarten  or  the  lowest 
elementary  grade  for  which  the  State 
has  those  content  stemdards.  In 
evaluating  the  response  to  this  third  Pre- 
Application  selection  criterion,  the 
Secretary  will  consider  how  well  the 
Early  Reading  First  strategies  and 
activities  would  prepare  children  to 
meet  the  State's  preschool  cognitive 
standards  (if  any),  and  the  State's 


content  standards  in  reading  or  language 
arts  for  the  lowest  grade  for  which  the 
State  has  those  standards. 

(4)  Measuring  Success  (up  to  25 
points):  Applicants  must  describe  how 
they  will  evaluate  the  success  of  their 
Early  Reading  First  activities. 
Specifically,  applicants  must  explain 
how  they  will  determine  whether  the 
early  language,  literacy,  and  pre-reading 
development  of  the  preschool-age 
children  served  by  the  Early  Reading 
First  Program  has  improved  and  been 
enhanced  as  a  result  of  their  Early 
Reading  First  strategies  and  changes. 
Applicants  must  describe  the  key 
outcomes  that  they  would  expect  to  see 
in  the  classroom  environment, 
instructional  practice,  and  children's 
development  of  oral  language, 
phonological  awareness,  print 
awareness,  and  alphabet  knowledge, 
how  they  plan  to  measure  those 
outcomes,  and  how  they  would  use  the 
results  for  continuous  program 
improvement. 

In  evaluating  the  response  to  this 
fourth  Pre-Application  selection 
criterion,  the  Secretary  will  consider 
how  well  the  expected  outcomes  are 
linked  to  the  program's  goals,  and  how 
well  the  proposed  child  measures  will 
demonstrate  those  outcomes.  The 
Secretary  will  also  consider  the  validity 
and  rigor  of  the  proposed  measures, 
their  appropriateness  for  the  target 
population,  and  the  degree  to  which  the 
program  will  use  the  results  t'a  inform 
futiu^  instruction  and  program 
improvement. 

Full  Application  Selection  Criteria 

The  Secretary  will  use  the  following 
selection  criteria  in  accordance  with  34 
CFR  75.200(b)(2)  and  75.209  to  evaluate 
Full  Applications  luider  this  grant 
competition.  The  maximum  score  for  all 
of  the  Full  Application  selection  criteria 
is  100  points.  The  maximum  score  for 
each  criterion  is  indicated  in 
parenthesis  with  the  criterion. 

When  making  funding  decisions,  the 
Secretary  will  consider  the  rank  order  of 
the  applications  based  on  the  selection 
criteria  and  competitive  priority.  The 
Secretary  will  make  award 
determinations  under  section  75.217  of  - 
EDGAR,  34  CFR  75.217,  and  may  take 
into  consideration  other  information 
that  is  relevant  to  obtaining  a  variety  of 
types  of  funded  projects  and  an 
equitable  distribution  of  awards 
throughout  the  Nation,  such  as 
geographical  representation,  location  in 
high-need  urban  and  rural  areas,  project 
size,  and  type  of  program. 

Each  applicant  must  first  use  up  to 
two  (2)  double-spaced  pages  of  its  Full  - 
Application  to  describe  the  context  of 


11710 


Federal  Register / Vol.  68.  No.  47 /Tuesday,  March  11.  2003 /Notices 


Federal  Register /Vol.  68,  No.  47_/ Tuesday.  March  11,  2003 /Notices 


11711 


the  existing  early  childhood  education 
programs  serving  preschool-age  children 
(preschool  programs)  that  it  proposes  to 
support  with  Early  Reading  First  funds. 
The  peer  reviewers  will  consider  the 
information  in  the  context  description  of 
the  existing  preschool  programs,  as  well 
as  all  other  information  in  the  Full 
Application,  in  evaluating  the 
applicant's  responses  to  the  Full 
Application  selection  criteria.  This 
description  may  be  the  same  description 
that  the  applicant  included  in  its  Pre- 
Application,  or  a  revised  descriptiqp, 
and  must  include  the  following 
information:  the  ages  and  number  of 
children  being  served;  demographic  and 
socioeconomic  information  on  those 
children;  information  on  the  type  of 
special  needs  that  any  of  the  children 
may  have;  the  average  hours  the 
children  attend  the  program  (hours/day. 
days/week,  and  months/year);  primary 
funding  source(s)  for  the  program;  the 
basic  instructional  program;  and  the 
number  of  staff  and  their  Qualifications. 
The  Secretary  believes  that  programs 
with  the  capacity  and  potential  to 
become  Early  Reading  First  preschool 
■centers  of  educational  excellence  are 
likely  to  be  preschool  programs  that 
currently  are  stable  and  effectively 
attend  to  the  developmental  domains 
traditionally  supported  by  preschool 
programs,  including  social,  emotional, 
and  physical.  The  Secretary 
■  recommends  that  applicants 
demonstrate  the  program's  current 
capacity  in  these  domains  when 
describing  the  context  of  the  existing 
program. 

Selection  Criteria 

(a)  Capacity  and  Significance  of 
Project  (up  to  15  points).  (1)  The 
Secretary  considers  the  capacity  and 
significance  of  the  proposed  project. 

(2)  In  determining  the  capacity  and 
significance  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  likelihood  that  the  project  will 
become  a  center  of  educational 
excellence  for  at-risk  preschool-age 
children,  as  demonstrated  by  the  goals 
articulated  and  the  program's  capacity 
and  potential  for  achieving  those  goals. 

(ii)  The  extent  to  which  the  project 
will  provide  unique  research-based 
benefit  to  the  field  of  early  childhood 
education,  such  as  through  information, 
materials,  and  techniques,  and  the 
potential  for  those  resources  being  used 
effectively  in  other  settings. 

(b)  Quality  of  Project  Activities  and 
Services  (up  to  35  points).  (1)  The 
Secretary  considers  the  quality  of  the 
proposed  project's  activities  and 
services. 


(2)  In  determining  the  quality  of  the 
proposed  project's  activities  and 
services,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
presents  a  detailed  plan  that  explains 
how  the  project  will  provide  the 
following  activities  and  services  to 
support  the  development  of  language, 
cognitive,  and  early  reading  skills  for 
preschool-age  children;  and  how  the 
project  will  incorporate  strategies  that 
meet  the  diverse  needs  of  all  of  the 
project's  preschool-age  children 
(including  those  with  limited  English 
proficiency,  disabilities,  and  other 
special  needs)  into  those  activities  and 
services: 

(A)  Providing  a  rich  oral  language  and 
print-rich  environment  and  developing 
preschool-age  children's  oral  language, 
phonological  awareness,  print 
awareness,  and  alphabet  knowledge. 

(B)  Preparing  and  providing  ongoing 
assistance  to  staff,  through  professional 
development  and  other  support. 

(C)  Providing  services  and  using 
instructional  materials  and  activities, 
including  exphcit,  contextualized,  and 
scaffolded  instruction,  and  integrating 
those  instructional  materials  and 
activities  into  the  applicant's  preschool 
programs  and  family  literacy  services. 

(D)  Using  screening  reading 
assessments  or  other  appropriate 
measures  to  determine  the  skills 
children  are  learning  and  identify 
children  who  might  be  at  risk  of  reading 
failure. 

(E)  Helping  children,  especially  those 
experiencing  difficulty  with  language 
and  early  reading  skills,  to  make  the 
transition  from  preschool  to  formal 
classroom  instruction. 

(F)  Involving  parents  meaningfully  in 
their  children's  early  education. 

(ii)  The  reviewers  also  will  evaluate 
the  extent  to  which  the  applicant's 
detailed  plan  explains  how  each  of  the 
project's  activities  and  services  are 
based  on  up-to-date  knowledge  from 
scientifically  based  reading  research, 
with  research  citations  where 
appropriate. 

(c)  Quality  of  Project  Personnel  (up  to 
10  points).  (1)  The  Secretary  considers 
the  quality  of  project  personnel. 

(1)  The  Secretary,  considers  the 
quality  of  project  persormel. 

(2)  hi  determining  the  quality  of 
project  persoimel,  the  Secretary 
considers  the  following  factors: 

(i)  The  strength  of  the  qualifications, 
including  relevant  training  and 
experience,  of  the  project  staff. 

(ii)  The  strength  of  the  qualifications, 
including  relevant  training  and 
experience,  of  personnel  with  whom  the 
project  will  contract  to  assist  in  project 


activities,  including  research-based 
professional  development  for  staff  to 
support  children's  development  of 
language,  cognitive,  and  early  reading 
skills. 

(d)  Quality  of  Management  Plan  (up 
to  20  total  points). 

(1)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan,  the  Secretary 
considers  the  feasibility  of  the  proposed 
project  and  the  likelihood  that  the 
project  will  be  able  to  achieve  its 
expected  goals,  taking  into 
consideration  the  strength  of  any 
partnership,  and  using  the  following 
factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  goals  of  the 
proposed  project  on  time  and  within 
budget,  including:  clearly  defined  goals, 
activities,  responsibilities,  and  a 
timeline  for  accomplishing  project  tasks. 

(ii)  The  extent  to  which  the  time 
conunitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel,  including  any 
partnership  commitments,  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

(iii)  The  extent  to  which  the  proposed 
costs  are  adequate  in  relation  to  the 
proposed  activities,  the  number  of 
persons  to  be  served,  and  the         ,. 
anticipated  results  and  benefits. 

(e)  Quality  of  the  Project  Evaluation 
(up  to  20  total  points). 

(1)  The  Secretary  considers  the 
quality  of  the  proposed  project 
evaluation. 

(2)  In  considering  the  quahty  of  the 
proposed  project  evaluation,  the 
Secretary  considers  the  extent  to  which 
the  methods  of  evaluation  include  the 
use  of  objective,  valid,  and  reliable 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project  and  will  produce  quantitative 
and  qualitative  data  in  the  following 
areas: 

(i)  Improvement  in  classroom 
environment. 

(ii)  Improvement  in  teacher 
knowledge  and  qualifications. 

(iii)  Improvement  in  teacher 
instruction  and  planning. 

(iv)  Improvement  in  outcomes  for 
children's  development  of  oral 
language,  phonological  awareness,  print 
awareness,  and  alphabet  knowledge. 

Paperwork  Reduction  Act 
Considerations 

The  procedures  and  requirements 
contained  in  this  notice  relate  to  an 
application  package  that  the  Department 
has  developed  for  the  Early  Reading 


First  Program  grants.  The  public  may 
obtain  copies  of  this  application 
package  by  calling  or  writing  the 
individual  identified  below  as  the 
Department's  contact,  or  through  the 
Department's  Web  site  at: 
h  ttpJIwww.  ed.gov/Gran  tApps/84 .359  oi 
http://www.ed.gov/offices/OESE/ 
earlyreading/index.html. 

As  requiiBd  by  the  Paperwork 
Reduction  Act,  the  Office  of 
Management  and  Budget  has  approved 
the  use  of  this  application  package 
under  OMB  control  number  1810-0654, 
which  expires  October  31,  2004. 

For  Applications  Contact 

Education  Publications  Center  (ED 
Pubs),  P.O.  Box  1398,  Jessup,  MD 
20794-1398.  Telephone  (toll  ft-ee):  1- 
877-433-7827.  FAX:  (301)  470-1244.  If 
you  use  a  teleconunimications  device 
for  the  deaf  (TDD),  you  may  call  (toll 
free):  1-877-576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/ahout/ 
ordering.jsp. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
I*ubs,  be  siue  to  identify  this 


competition  as  follows:  CFDA  number 
84.359(A  and  B). 

The  public  also  may  obtain  a  copy  of 
the  application  package  on  the 
Department's  Web  site  at  the  following 
address:  http://www.ed.gov/GraniApps/ 
84.359A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Anne  Lesiak  or  Jill  Stewart,  Office 
of  Elementary  and  Secondary 
Education,  400  Maryland  Avenue  SW., 
Washington,  DC  20202-6132. 
Telephone:  (202)  260-4555,  or  via 
Internet:  erf@ed.gov. 

If  you  use  a  teleconuniuiications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  Individuals 
with  disabilities  may  obtain  this 
document  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 


Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/fedregister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Goverrunent 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  UiS.C.  6371-6376 
and  Pubhc  Law  No.  107-110. 

Dated:  March  6,  2003. 
Eugene  W.  Hickok, 
Under  Secretary. 

[PR  Doc.  03-5784  Filed  3-10-03;  8:45  am] 
BILLING  COOe  4000-01-P 


Tuesday, 
March  11,  2003 


Part  IV 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  906 

Public  Housing  Homeownership  Program; 

Final  Rule 


11714  Federal  Register/ Vol.  68.  No.  47 /Tuesday,  March  11.  2003 /Rules  and  Regulations 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  906 
[Docket  No.  FR-4504-F-02] 
RIN  2577-AC15 

Public  Housing  Homeownership 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Final  rule. 

summary:  This  rule  states  the 
requirements  and  procedures  governing 
a  new  statutory  homeownership 
program  to  be  administered  by  public 
housing  agencies  (PHAs).  Under  this 
rule,  a  PHA  makes  public  housing 
dwelling  units,  public  housing 
developments,  and  other  housing  units 
available  for  purchase  by  low-income 
families  as  their  principal  residences. 

DATES:  Effective  Date:  April  10,  2003. 

rOR  FURTHER  INFORMATION  CONTACT: 
Dominique  Biom,  Office  of  Public 
Housing  Investments,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  Room 
4138,  451  Seventh  Street,  SW., 
Washington,  DC  20410:  telephone  (202) 
401-8812,  ext.  4181  (this  is  not  a  toll- 
free  number).  Hearing  or  speech 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  The  New  Section  32  Homeownership 
Program 

Section  536  of  the  Quality  Housing 
and  Work  Responsibility  Act  of  1998 
(title  V  of  Public  Law  105-276,  112  Stat. 
2461,  approved  October  21,  1998) 
(QHWRA)  amended  title  I  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437  et  seq.)  (1937  Act)  by  adding  a  new 
section  32,  which  authorizes  a  new 
public  housing  homeownership 
program  (section  32  homeownership 
program).  The  new  homeownership 
program  replaces  the  public  housing 
agency  homeownership  program  that 
was  authorized  under  section  5(h)  of  the 
1937  Act  (the  5(h)  homeownership 
program  or  5(h)  program).  Section  518 
of  the  QHWRA  repealed  the  section  5(h) 
homeownership  program,  and  section 
566  of  the  QHWRA  added  a  new  section 
5(h)  that  deals  with  an  unrelated  matter. 

n.  The  S(h)  Program 

The  regulations  implementing  the 
former  5(h)  homeownership  program  are 
found  at  24  CFR  part  906  (April  1. 


2002).  The  5(h)  program  generally  was 
a  program,  similar  to  the  section  32 
program,  under  which  PHAs  could  sell 
public  housing  units  subject  to  Annual 
Contributions  Contract  (ACC)  to  public 
housing  and  section  8  residents  for 
purposes  of  homeownership  (see 
§§906.2,906.3). 

The  5(h)  program  required  submission 
of  a  homeownership  plan  with  specified 
contents  for  HUD  review  and  approval, 
including  a  property  description, 
standards  to  be  used  for  selection  of 
purchasers^  proposed  conditions  of  sale, 
and  other  matters.  In  addition  to  the 
homeownership  plan,  the  5(h)  program 
required  various  forms  of  supporting 
documentation. 

The  5(h)  program  permitted  "any 
appropriate"  method  of  sale,  but  was 
not  specific  in  terms  of  what  those 
methods  might  be.  As  examples,  the 
program  cited  fee-simple  conveyance  of 
individual  dwellings,  or  conversion  of 
buildings  to  cooperative  or 
condominium  use.  The  program 
permitted  "indirect  sale,"  that  is,  sale  to 
an  intermediary  entity  for  sale  to 
residents. 

Eligible  purchasers  in  the  5(h) 
program  were  residents  of  public 
housing,  or  tenants  assisted  under 
section  8  who  have  been  lawful 
residents  of  their  imits  for  some 
minimum  time  specified  in  the 
homeownership  plan,  but  in  any  case 
not  less  than  30  days  prior  to 
conveyance  of  title  of  the  dwelling  to  be 
purchased.  In  24  CFR  906.8(e)  (April  1, 
2002),  the  5(h)  rule  established 
affordability  standards  to  ensure  that 
residents  are  capable  of  assuming  the 
financial  obligations  of  homeownership. 

The  5(h)  program  required  a  plan  for 
replacement  of  housing  sold.  (See  24 
CFR  906.16  April  1,  2002.)  This 
requirement  is  based  on  section  18  of 
the  1937  Act,  42  U.S.C.  1437p,  as  it 
existed  prior  to  the  effective  date  of  the 
QHWRA,  which  required  some  form  of 
replacement  for  every  disposed  unit. 
However,  the  replacement  housing 
requirement  was  removed  from  section 
18  by  the  QHWRA,  and  so  is  not  found 
in  this  rule  implementing  the  section  32 
homeownership  program. 

The  5(h)  program  contained  a  number 
of  other  provisions  necessary  to  the 
operation  of  the  program,  such  as 
restrictions  on  resale  profits  to  avoid 
windfalls,  civil  rights  certifications,  and 
provisions  for  HUD  review  and  approval 
of  applications  to  participate  in  the 
program.  The  proposed  and  final  section 
32  program  rules  retain  many  of  these 
requirements  and  vary  others,  as 
described  in  sections  III  and  IV  of  this 
preamble. 


m.  The  September  14, 1999  Proposed 
Rule 

On  September  14,  1999,  HUD 
published  for  public  comment  a  notice    ' 
of  proposed  rulemaking  (NPRM)  to 
implement  the  section  32 
Homeownership  program.  That 
rulemaking  proposed  amendments  to 
the  5(h)  homeownership  program  as 
implemented  in  24  CFR  part  906. 

The  NPRM  proposed  reorganizing  24 
CFR  part  906  into  five  subparts 
according  to  the  subjects  covered:  A 
general  statement  of  the  program:  basic 
program  requirements:  purchaser 
requirements:  program  administration; 
and  program  submission  and  approval. 
The  new  statutory  homeownership 
requirements  were  proposed  to  be 
integrated  with  the  5(h)  requirements 
that  HUD  determined  appropriate  to 
retain,  such  as  proposed  §  906.39,  which 
is  based  upon  §  906.20  of  the  5(h)  rule 
and  covers  what  must  be  contained  in 
a  homeownership  program. 

The  5(h)  statute  and  rule  provided  for 
sales  only  to  the  lower-income  tenants 
of  a  PHA,  including  section  8  assistance 
recipients  (although  the  5(h)  program 
allowed  for  income-eligible  non-tenants 
to  meet  the  residency  requirement  in 
order  to  purchase  a  unit).  In  contrast, 
section  32  provides  for  three  categories 
of  eligible  purchasers:  (1)  Low-income 
families  assisted  by  a  PHA:  (2)  other 
low-income  families:  and  (3)  entities 
formed  to  purchase  units  for  resale  to 
low-income  families.  Therefore,  the 
NPRM  proposed  that  low-income 
families  and  purchase  and  resale 
entities  (PREs)  would  be  eligible  to 
purchase  units  under  the  program  (see 
§906.11  of  the  NPRM,  64  FR  49935). 
The  NPRM  also  proposed,  at  §  906.15, 
that  a  family  purchasing  a  property 
under  a  PHA  homeownership  program 
would  have  to  be  a  low-income  family, 
as  defined  in  section  3  of  the  1937  Act, 
at  the  time  the  contract  to  piut:hase  the 
property  is  executed.  The  only 
exception  to  this  requirement  would  be 
in  the  case  of  a  public  housing  family 
cxurently  residing  in  a  imit  to  be  sold, 
exercising  their  right  of  first  refusal. 
Such  families  would  have  a  right  of  first 
refusal  even  if  they  are  over  the  income 
limit  at  the  time  their  unit  is  offered  for 
sale. 

The  NPRM  proposed  expanding  the 
definitions  of  units  that  may  be  sold. 
Whole  existing  §  906.3  provides  for 
sales  of  all  or  a  portion  of  a  public 
housing  project,  the  NPRM  notified  the 
public  that,  in  addition  to  public 
housing  luiits,  other  units  owned, 
operated,  assisted,  or  acquired  for 
homeownership  sale  that  have  received 
the  benefit  of  1937  Act  funds  could  also 
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be  sold  (see  proposed  §  906.5(a),  64  FR 
49934.) 

As  in  the  5(h)  rule,  the  NPRM 
proposed  a  resident  consultation 
requirement.  In  the  NPRM,  resident 
consultation  generally  would  occur 
through  the  PHA  plan  process  under  24 
CFR  part  903  (see  §  906.39(e)). 

As  to  permitted  methods  of  sale, 
§  906.25  of  the  NPRM  followed  closely 
the  section  32  statute  at  paragraph  (h) 
(42  U.S.C.  1437z-4(h)),  stating  that  "any 
homeownership  interest"  that  the  PHA 
considers  appropriate  may  be 
transferred  to  the  piuthasing  family. 
Specific  methods  of  sale  listed  include, 
but  are  not  limited  to:  Fee  simple;  a 
condominium  interest:  an  interest  in  a 
limited-dividend  cooperative;  or  a 
shared  appreciation  interest  with  PHA 
financing. 

The  NPRM  proposed  expanding  the 
definition  of  eligible  purchasers  to  low- 
income  families,  rather  than  tenants 
receiving  assistance  as  provided  in  the 
5(h)  rule  at  §  906.8.  This  proposed 
broader  eligibility  would  follow  the 
section  32  statute,  (42  U.S.C.  1437z-. 
4(c)).  In  addition,  entities  formed  to 
purchase  units  and  resell  them  to 
eligible  purchasers,  known  in  the  NPRM 
as  piux:hase  and  resale  entities,  would 
be  eligible  (see  42  U.S.C.  1437z-4(c)(l) 
and  §  906.11  of  the  NPRM  (64  FR 
49935)).  The  NPRM  suggested  specific 
requirements  incumbent  upon  PREs  in 
§906.19  (64  FR  49935).  These  proposed 
requirements  would  include  financial 
and  administrative  capacity 
requirements,  protection  against  fraud 
and  abuse,  and  requirements  that  the 
Purchase  and  Resale  Entity  (PRE)  fulfill 
the  program  goals  of  selling  properties 
only  to  eligible  families,  enforced  by 
deed  and  title  restrictions.  Also,  the 
NPRM  proposed  requiring  PREs  to  sell 
properties  they  acquire  within  five 
years,  or  transfer  ownership  to  the  PHA, 
as  the  statute  requires  (see  42  U.S.C. 
1437z-^(c)(2).) 

The  NPRM  proposed  to  retain  the  5(h) 
program's  financial  capacity 
requirements  found  at  24  CFR  906.8(e). 
{See  proposed  §  906.15(c)  at  64  FR 
49935.)  In  addition,  the  NPRM, 
following  the  statute,  proposed 
requiring  purchasing  families  to  make  a 
downpayment.  The  downpayment 
could  consist  of  grant  amoimts,  gifts 
from  relatives,  and  other  contributions 
for  the  downpayment,  with  the 
exception  that  an  amount  equal  to  one 
percent  of  the  purchase  price  would  be 
required  to  come  from  the  family's  own 
resources.  (See  42  U.S.C.  1437z-4(g)  and 
proposed  §  906.15(d),  64  FR  49935.) 

An  important  difference  between  the 
5(h)  program  on  the  one  hand,  and 
section  32  and  .the  NPRM  on  the  other. 


is  that,  where  the  5(h)  program  prohibits 
displacement  of  in-place  residents  in 
order  to  make  a  sale,  the  section  32 
program  and  NPRM  would  clearly 
permit  such  displacement  subject  to 
specified  protections  for  the  in-place 
resident.  The  NPRM  proposed  giving  a 
right  of  first  refusal  to  the  resident  or 
residents  occupying  a  public  housing 
unit  to  be  sold.  (See  42  U.S.C.  1437z- 
4(d)  and  proposed  §  906.13(a)  at  64  FR 
49935.)  Nonpurchasing  residents  of 
units  other  than  public  housing  units 
would  not  have  a  right  of  first  refusal, 
but  would  be  entitled  to  Uniform 
Relocation  Act  (URA)  benefits.  (See 
proposed  §  906.24,  64  FR  49936.)  Public 
bousing  residents  who  do  not  exercise 
their  right  of  first  refusal  and  whose  unit 
is  sold  would  be  statutorily  entitled  to 
benefits,  including:  90  days  advance 
notice  prior  to  the  displacement  date;  an 
offer  of  comparable  housing  that  meets 
housing  quality  standards  and  is  located 
in  an  area  that  is  generally  not  less 
desirable  than  the  location  of  the 
displacee's  original  housing;  any 
necessary  counseling;  and  payment  of 
actual  and  reasonable  moving  expenses. 
(See  42  U.S.C,  1437z-4(e)  and  proposed 
§  906.23  at  64  FR  49936.)  The  only 
exception  to  the  90-day  advance  notice 
requirement  would  occxu'  in  the  case 
where  the  imit  presents  an  imminent 
threat  to  health  and  safety.  This  could 
occur,  for  example,  in  the  case  of  a  imit 
with  a  dangerous  condition  that  the 
PHA  plans  to  repair  prior  to  selling  the 
imit.  In  such  a  case,  the  NPRM  proposed 
that  the  PHA  could  move  the  resident  to 
another,  safer  unit  without  90  days 
advance  notice.  (See  42  U.S.C,  1437z- 
4(e)(1)  and  proposed  §  906.23  at  64  FR 
49936.) 

Another  difference  between  the  5(h) 
and  proposed  section  32  programs  is  the 
treatment  of  profits  on  resale  of  a 
homeownership  unit  by  the  low-income 
family  who  originally  purchased  the 
unit  under  the  program  to  a  buyer  on 
the  open  market.  Where  5(h)  was  strict 
in  preventing  a  windfall  profit,  that  is, 
a  profit  based  not  on  market 
appreciation  but  on  a  discount  or 
government  assistance  provided  to  the 
purchaser,  section  32  would  provide  a 
PHA  with  more  flexibility  in  the 
recapture  of  assistance  amounts  on 
resale.  A  homeownership  program 
under  section  32  "shall  provide  such 
limitations  on  resale  as  Ae  (public 
housing)  agency  considers  appropriate 
*  *  *  for  the  agency  to  recapture"  all  or 
a  portion  of  the  economic  gain  from 
resale  in  the  first  5  years,  and  after  that, 
only  the  gain  attributable  to  assistance 
provided  to  the  purchaser.  (See  42 
U.S.C.  1437?-4(i)  and  proposed  §  906.27 


at  64  FR  49936.)  Therefore,  a  PHA 
would  have  broad  flexibility  in  deciding 
how  much  to  recaptiue;  in  HUD's  view, 
"a  portion"  of  the  gain  could  include  an 
amount  that  is  de  minimis,  or  even  zero. 

The  NPRM,  like  the  current  5(h)  rule 
codified  at  24  CFR  906.20,  proposed 
specific  required  contents  of  a  , 
homeownership  plan.  (See  proposed 
§  906.39.)  The  5(h)  rule  and  NPRM 
required  or  would  require:  A  property 
description;  a  plan  for  any  required 
repair  or  rehabilitation:  standards  for 
purchaser  eligibility  and  selection: 
terms  and  conditions  of  sale  and 
financing;  information  about  resident 
consultation:  counseling,  training  and 
technical  assistance  to  be  provided:  a 
plan  for  nonpurchasing  residents  (with 
the  important  difference  that  under  5(h), 
such  a  resident  may  elect  to  move  or 
stay  in  place  as  a  tenant,  and  under 
section  32,  the  resident  can  be  required 
to  move  if  given  certain  protections 
stated  in  proposed  §  906.23  at  64  FR    . 
49936):  an  estimate  of  the  sales  proceeds 
and  explanation  of  how  they  will  be 
used;  an  administrative  plan;  records 
and  reports;  and  a  budget  and  timetable. 
The  NPRM  proposed  to  eliminate  the 
requirement  for  a  replacement  housing 
plan,  as  replacement  housing  is  no 
longer  required  by  law.  The  NPRM  also 
proposed  a  requirement  that,  in  cases 
where  sales  will  be  through  a  PRE,  the 
plan  contain  a  description  of  the  PRE's 
responsibilities  and  information 
demonstrating  that  regulatory 
requirements  applicable  to  a  PRE  have 

been  met. 

The  supporting  documentation  that 
the  NPRM  proposed  to  be  required 
(proposed  §  906.41  at  64  FR  49937) 
would  be  quite  similar  to  the 
dociunentation  required  in  the  5(h) 
program  rule  at  24  CFR  906.21.  The 
main  difference  would  be  in  the 
documentation  of  capacity  to  perform. 
Where  the  5(h)  program  required 
broadly  "information  to  substantiate  the 
commitment  and  capability  of  the  PHA 
and  any  other  entity  with  substantial 
responsibilities  for  implementing  the 
plan,"  the  NPRM  would  be  more 
specific  in  its  proposed  documentary 
requirements  in  the  analogous 
§  906.41(d)  (64  FR  49938).  As  proposed, 
the  PHA  would  be  required  to  include 
a  description  of  its  past  experience  in 
carrying  out  low-income 
homeownership  programs,  and  its 
reasons  for  considering  such  programs 
to  have  been  successful.  If  the  PHA  has 
not  carried  out  low-income 
homeownership  programs  the  PHA 
could  substitute  documentation  of 
experience  in  public  housing 
modernization  and  development 
projects. 
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As  to  HUD  review  and  approval  of 
homeownership  plans,  the  NPRM 
proposed  to  include  additional  criteria 
to  the  5(h)  approval  criteria  of  legality, 
workability,  and  clear  and  complete 
documentation.  (See  24  CFR  906.4.)  In 
addition  to  these  review  criteria,  under 
the  NPRM.  HUD  would  consider  the 
PHA's  performance  in  homeownership 
based  on  the  experience  criteria  in 
proposed  §  906.41(d)  at  64  FR  49938. 

IV.  This  Final  Rule 

A.  Brief  overview  of  major  changes  in 
the  final  rule. 

•  Financial  capacity  requirements 
have  been  adopted  from  the  5(h) 
program,  requiring  a  family  to  have 
sufficient  income  that  their  monthly 
housing  payments  do  not  exceed  35 
percent  of  their  income  emd  any 
assistance  that  will  be  available  for  such 
payments. 

•  On  resale  by  the  homeownership 
family,  PHAs  are  given  more  flexibility 
in  determining  how  much  of  the  profit 
attributable  to  assistance  to  recapture. 

•  Below-market  sales  are  permitted  to 
ensure  that  eligible,  low-income  buyers 
have  adequate  homeownership 
opportunities. 

•  Provisions  are  added  explicitly 
permitting  lease-purchase  arrangements, 
and  regulating  the  disposition  of  lease 
income  set  aside  for  purchase,  if  no 
piut:hase  occurs. 

•  The  final  rule  is  more  flexible  in 
allowing  the  development  of  non-public 
housing  units  to  be  sold  to  the  PHA  and 
used  for  homeownership.  Rather  than 
trying  to  prevent  this,  the  final  rule 
permits  such  development  as  long  as  the 
development  complies  with  Davis- 
Bacon  wage  requirements  and 
applicable  environmental  requirements. 

•  The  environmental  review 
procedure  is  made  somewhat  more 
flexible  to  allow  for  cases  where  all 
units  to  be  sold  may  not  be  identified 
and  fully  reviewed  prior  to  submission 
of  the  homeownership  program. 
However,  this  flexibility  does  not  affect 
the  requirement  that  all  sites  or  units 
must  be  approved  for  the  program,  and 
the  PHA  cannot  commit  to  purchase  or 
sell  such  sites  or  units,  or  commit  funds 
for  their  construction  and  rehabilitation, 
until  all  applicable  environmental 
requirements  have  been  satisfied. 

•  Section  8(y)  assistance  may  now  be 
used  in  conjunction  with  a 
homeownership  program  under  this 
rule. 

B.  Detailed  Discussion  of  the  Final  Rule 

Many  of  the  5(h)  program 
requirements  in  part  906  were  retained 
in  this  final  rule,  based  on  legislative 


indications  that  Congress  based  section 
32  largely  on  HUD's  part  906 
regulations,  and  that  Congress  regarded 
favorably  HUD's  detailed 
implementation  of  section  5(h),  as  in 
effect  before  the  enactment  of  the 
QHWRA.  However,  certain  changes 
were  made. 

In  response  to  a  public  comment,  a 
clarifying  amendment  was  made  to 
proposed  §  906.3(b)  regarding  whether  a 
part  of  a  prior  existing  homeownership 
program  can  be  converted  to  a  program 
under  this  rule.  In  response  to  two 
comments,  HUD  made  a  minor 
amendment  to  proposed  §906.25  to 
clarify  that  the  list  of  ownership 
interests  that  may  be  conveyed  is  not 
exclusive. 

HUD  has  made  a  technical  change  to 
the  section  titles,  removing  the  question 
and  answer  formatting,  and  has 
provided  a  more  accurate  description  of 
the  lead  paint  requirements  in 
§  906.7(a),  by  cross-referencing  to 
subparts  A,  B,  L  and  R  of  the  Lead  Safe 
Housing  regulations  at  24  CFR  part  35. 
Similarly,  in  §§906.5  and  906.7,  HUD 
has  more  precisely  described  the 
accessibility  requirements  of  24  CFR 
part  8  as  they  apply  to  units  sold  imder 
this  program.  These  changes  simply 
describe  existing  legal  obligations  and 
are  not  substantive  changes  in  the  rule. 

HUD  has  made  some  substantive 
changes  as  well  in  response  to 
comments.  HUD  has  accepted 
comments  that  the  financial  capacity 
guidance  from  HUD's  5(h)  program 
regulations  be  included  in  this  new 
homeownership  regulation. 
Accordingly,  HUD  has  added 
§  906.15(c)(1),  a  financial  capacity 
requirement  parallel  to  24  CFR 
906.8(e)(1)  (as  of  April  1,  2002).  Also, 
§  906.15(a)  is  revised  to  clarify  that  a 
family  in-place  in  public  housing 
exercising  its  right  of  first  refusal  is 
eligible  to  piuchase  the  unit  regardless 
of  the  low-income  requirement.  This 
revision  reflects  the  requirement  in  42 
U.S.C.  1437z-4(d)  has  an  unqualified 
requirement  that  families  occupying  a 
public  housing  unit  be  given  a  right  of 
first  refusal  for  their  unit. 

HUD  has  clarified  the  right  of  first 
refusal  provision  at  §906. 13(a)  to 
include  the  case  where  the  PRE  sells  the 
unit.  However,  it  should  be  understood 
that  in  the  case  of  a  sale  by  the  PRE,  the 
right  of  first  refusal  only  pertains  if  the 
resident  was  originally  occupying  the 
unit  as  a  public  housing  resident  at  the 
time  the  PHA  transferred  the  unit  to  the 
PRE  for  the  purpose  of  resale  to  lower- 
income  families. 

HUD  has  revised  §  906.27, 
"Limitations  applicable  to  net  proceeds 
on  the  sale  of  a  property  acquired 


through  a  homeownership  program,"  to 
more  closely  adhere  to  the  statute.  The 
statute  gives  PHAs  the  authority  to 
determine  the  amount  of  net  proceeds  to 
recapture,  including  amounts  of 
assistance,  as  well  as  to  determine  the 
factors  to  be  used  in  making  the 
recapture  decision.  The  rule  now  has  a 
similar  provision.  In  addition,  HUD  has 
added  subsections  defining  certain 
terms  used  in  §  906.27,  and  clarifying 
that  below-market  financing,  upon 
resale,  is  not  counted  when  determining 
appreciation  for  recapture  purposes 
under  §  906.27,  although  such  financing 
may  be  considered  assistance  in  other 
contexts. 

A  new  §  906.29  has  been  added, 
making  it  clear  that  below-market  sales 
are  permitted  in  order  to  ensure  that 
eligible,  low-income  buyers  have 
adequate  homeownership  opportunities. 
Such  sales  may  be  financed  with  below- 
market  financing.  A  PHA  may  assist 
with  purchases  by  providing  second 
mortgages,  including  "soft"  non-cash 
second  mortgages,  as  well  as  other 
financing  methods.  Section  906.31 
discusses  the  uses  a  PHA  is  permitted 
to  make  of  the  net  proceeds  of 
homeownership  sales,  after  payment  of 
the  costs  of  sales.  Generally,  under 
§  906.31(a),  a  PHA  may  use  the  proceeds 
for  "purposes  related  to  low-income 
housing  and  in  accordance  with  its  PHA 
plan."  If  the  PHA  also  uses  section  8 
assistance  under  the  provisions  of 
section  8(y)  of  the  1937  Act  to  provide 
homeownership  opportunities,  proceeds 
from  sales  may  be  used  for  expenses  in 
the  8(y)  program,  such  as  providing 
counseling  and  down  payment 
assistance.  HUD  encourages  such  uses 
to  promote  homeownership.  New 
§§  906.31(c)  and  (d)  have  been  added  to 
provide  for  situations  where  the 
Piu^hase  and  Resale  Entity  (PRE)  fails  to 
sell  a  unit  within  the  statutorily  allowed 
time  (five  yecu^),  and  the  imit  reverts  to 
the  PHA.  "These  sections  are  required  to 
provide  guidance  in  situations  that  may 
arise  during  the  implementation  of  this 
program. 

Section  906.35  has  been  revised  to 
clarify  what  was  already  implicit,  that 
the  provisions  of  section  18  of  the  1937 
Act  do  not  govern  disposition  for 
homeownership  purposes  under  this 
part,  including  to  a  PRE  for  resale  to  a 
low-income  family. 

Revisions  have  been  made  to  the 
required  contents  of  a  homeownership 
program  in  §  906.39.  In  response  to 
comment,  HUD  has  added  provisions 
permitting  lease-purchase  arrangements 
(see  §  906.39(a)).  A  lease-purchase 
arrangement  generally  provides  that  a 
portion  of  the  tenant's  rent  be  set  aside 
for  the  eventual  purchase  of  the  unit.  As 
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a  consequence  of  allowing  for  lease- 
purchases,  HUD  had  to  further 
determine  what  would  happen  to  the 
amount  set  aside  if  no  purchase 
occurred.  Section  906,39(a)  provides 
that  in  such  a  situation,  the  set  aside 
amount  that  represents  a  portion  of  the 
rent  would  go  to  the  PHA;  otherwise,  . 
the  tenant  would  in  effect  be  getting  an 
additional  rental  subsidy.  Of  covuse,  if 
the  tenant  has  placed  additional 
amounts  in  excess  of  rent  in  the  account 
out  of  his  or  her  own  funds,  those 
would  revert  to  the  tenant. 

In  response  to  public  comments,  HUD 
has  amended  the  NPRM  to  require  PHAs 
selling  units  to  include  in  their  program 
descriptions  a  description  of  the  exact 
method  or  methods  of  conveyance  to  be 
used  (see  §906. 39(a)).  In  addition,  in 
response  to  commjents  as  to  whether  a 
leasehold  interest  is  the  kind  of  interest 
that  can  be  transferred  in  a 
homeownership  program,  the  rule 
clarifies  that  lease  with  option  to 
purchase  is  such  an  interest.  However, 
a  traditional  leasehold  is  not  considered 
a  type  of  owmership  interest. 

A  new  §  906.39(n)  has  been  added  to 
require  a  deed  restriction  or  restrictive 
covenant  to  enforce  the  primary 
residence  requirement  and  the 
requirement  that  the  PHA  have  a 
recapture  policy  for  resales  where  there 
is  gain  from  appreciation.  This  section 
creates  no  new  substantive 
requirements,  but  provides  for 
continuing  enforceability  of  an  already 
existing  requirement. 

Proposea  §906.41  on  supporting 
documentation  has  been  redesignated  as 
§  906.40  and  revised.  Section  906.40(a) 
relates  specifically  to  sale  to  a  PRE,  and 
requires  material  specifically  relevant  to 
that  situation.  Section  906.40(b)- 
906.40(i)  contains  the  general 
supporting  documentation  requirements 
from  the  NPRM.  Proposed  §  906.40(a) 
(the  requirement  of  a  property  value 
estimate)  is  removed.  This  requirement 
related  to  proposed  §  906.27,  in  which 
stricter  recapture  provisions  were 
contemplated.  Since,  in  response  to 
comments,  HUD  is  making  recapture  of 
proceeds  on  resale  discretionary,  this 
requirement  for  a  property  value 
estimate  is  no  longer  needed. 

In  the  case  where  the  PRE  expects  to 
operate  the  imit  as  public  housing  and 
the  unit  receives  operating  subsidy,  the 
PHA  must  submit,  along  with  its 
homeownership  plan,  certain 
information  similar  to  that  submitted  in 
a  mixed-finance  development  where 
both  private  funds  and  HUD  funds  are 
involved,  and  must  comply  wdth  all 
rules  and  regulations  regarding 
operation  of  public  housing  units.  The 
"   information  to  be  submitted  in  this  case 


is  specified  in  §  906.40(a),  and  includes 
information  regarding  the  provision  of 
operating  subsidy  for  the  unit  or  luiits 
while  owned  by  the  PRE,  amending  the 
ACC  governing  the  units,  and  a 
covenant  miming  with  the  land  that  the 
units  will  be  operated  in  accordance 
with  public  housing  laws  and 
regulations. 

Proposed  §  906.40,  requirements 
applicable  to  acquisition  of  non-public 
housing,  has  been  redesignated  as 
§  906.41  and  revised.  This  final  rule 
revises  the  certification  requirement  of 
proposed  §  906.40(a)(2),  relating  to  non- 
public housing  units  acquired  by  the 
PHA  for  homeovraership  purposes  (see 
§  906.41(a)(2)).  The  NPRM  would  have 
attempted  to  restrict  non-public  housing 
properties  from  being  developed 
privately  with  the  intent  that  they  be 
sold  to  the  PHA.  HUD  now  believes  that 
such  a  provision  would  not  only  be 
difficult  to  police  but  might  unduly 
restrict  homeownership  opportunities. 
HUD  is  only  concerned  that  such  units 
be  developed  under  appropriate 
conditions.  Therefore,  in  the  final  rule, 
§  906.41(a)(2]lrequires  the  developer, 
which  developed  vmits  under  an 
agreement  providing  that  they  would  be 
sold  to  the  PHA,  to  certify  that  the  units 
were  developed  according  to  Davis- 
Bacon  wage  rate  requirements  and 
applicable  environmental  requirements. 
Section  906.41(a)(8)  of  the  final  rule 
adds  a  requirement  for  a  market  analysis 
of  the  potential  market  for  the 
homeownership  units.  This  requirement 
will  assist  HUD  in  determining  the 
pr^ram's  feasibility  under  §  906.45(a). 

T^e  final  rule  revises  §  906.45(b)  to  be 
consistent  with  §  906.40(f).  Thus,  the 
HUD  review  criteria  in  §  906.45  now 
include  a  certification  of  counsel  for  the 
PHA  that  the  program  meets  legal 
requirements,  rather  than  simply  a 
general  statement  that  the  program  must 
meet  legal  requirements. 

HUD  nas  revised  proposed  §§  906.47 
and  906.49  to  clarify  the  intent  that 
properties  to  be  sold  may  be  identified 
and  subject  to  environmental  reviews 
after  the  homeownership  program  is 
conditionally  approved  by  HUD,  rather 
than  requiring  the  PHA  to  identify  and 
fully  review  all  properties  beforehand. 
However,  no  specific  sites  or  imits  can 
be  finally  approved  for  the 
homeownership  program,  and  the  PHA 
caimot  commit  to  purchase  or  sell  such 
sites  or  units,  or  commit  funds  for  thefr 
construction  and  rehabilitation,  until  all 
applicable  enviroiunental  requirements 
have  been  satisfied.  HUD's  regulations 
at  24  CFR  50.3(h)  of  this  title  provide  for 
this  possibility  in  the  case  where  HUD 
performs  the  environmental  review, 
which  is  reflected  in  the  rule  in  order 


to  make  implementation  of  a 
homeownership  program  more  efficient. 
In  cases  where  a  responsible  entity 
performs  the  review  under  24  CFR  part 
58,  HUD  believes  that  a  similar 
approach  is  warranted.  The 
envfroimiental  provisions  in  §  906.47 
have  also  been  revised  to  clarify  which 
environmental  procedures  apply  for 
different  situations  that  may  arise  under 
this  program. 

HtJD  has  decided  to  allow 
homeownership  assistance  under 
section  8(y)  of  the  1937  Act,  42  U.S.C. 
1437f(y)  (the  section  8(y)  program  or 
section  8(y)  assistance),  to  be  used  in 
conjunction  with  a  homeownership 
program  pursuant  to  this  rule. 
Accordingly,  amendments  have  been 
made  throu^out  this  final  rule  where 
necessary  to  specifically  allow  such  use 
of  section  8(y)  assistance.  Section 
906.5(b)(3)  includes  section  8(y) 
assistance  among  the  assistance  that  a 
PHA  may  provide  to  a  family 
purchasing  a  unit  imder  the  section  32 
program.  Such  a  family  must  meet  the 
requirements  of  both  programs,  and  the 
section  8(y)  assistance  must  be  provided 
imder  the  8(y)  program  rules.  Section 
906.7(b)  specifies  that  a  imit  receiving 
such  assistance  must  be  an  eligible  unit 
for  purposes  of  the  section  8{y) 
implementing  regiUations  at  24  CFR  part 
982,  subpart  M.  If  section  8(y)  assistance 
is  to  be  provided,  a  certificate  of 
compliance  with  the  8(y)  program  is 
among  the  required  supporting 
documentation  in  §  906.40  (see 
§  906.40(h)). 

The  section  32  program  provides  for 
the  participation  of  purchase  and  resale 
entities  (PREs),  who  may,  under  the 
requirements  of  §  906.19,  purchase  units 
for  later  resale  to  eUgible  low-income 
families.  PREs  may  be,  for  example, 
non-profit  housing  organizations, 
commimity  development  corporations 
(CDCs),  and  private  developers  involved 
with  public  housing  mixed-finance 
transactions  that  would  administer  5- 
year  lease-purchase  programs. 

Finally,  in  §  g06.19(b)(7)  and  in 
§  906.40(e),  which  are  sections 
referencing  civil  rights  obligations,  HUD 
has  included  cross-references  to  24  CFR 
5.105(a),  which  is  the  HUD  regulation 
that  hsts  applicable  civil  rights 
requirements. 

Other  specific  issues  have  been 
addressed  in  responses  to  public 
comments,  which  are  siunmarized 
below. 


V.  Public  Comments  on  the  NPRM    . 

The  NPRM,  in  addition  to  seeking 
comments  on  the  rule  generally,  invited 
comments  on  whether  HUD  should 
specify  underwriting  standards  or  the 
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types  of  documents  to  be  used  to  secure 
that  HUD's  investment  in  a  property 
ultimately  serves  program  purposes. 
HUD  received  12  public  comments.  This 
section  of  the  preamble  presents  a 
summary  of  the  significant  issues  raised 
by  the  public  commenters  on  the  NPRM, 
and  HUD's  responses  to  those 
comments. 

.    Comment:  Four  commenters 
questioned  or  made  comments  regarding 
the  interplay  between  other 
homeownership  programs  and  the  new 
section  32  program. 

A.  One  commenter  asked  whether  a 
portion  of  an  existing  5(h) 
homeownership  program  can  be 
converted  to  a  section  32  program. 

HUD  Response.  Proposed  §  906.3(b) 
states  that  "A  PHA  may  convert  an 
existing  homeownership  program  to  a 
homeownership  program  under  this  part 
with  HUD  approval."  HUD  believes  that 
nothing  prohibits  converting  specified 
units  or  developments  from  an  existing 
homeownership  program  to  the  section 
32  program,  so  long  as  all  HUD  approval 
requirements  are  met,  including 
resident  consultation  as  provided  in 
proposed  §  906.39(e).  This  final  rule 
makes  a  clarifying  amendment  to 
proposed  §  906 . 3  (b) . 

B.  One  commenter  asked  whether  a 
PHA  may  operate  two  separate 
homeownership  programs  under  the 
new  rule. 

HUD  Response.  Nothing  in  the  statute 
or  this  rule  purports  to  prohibit  a  PHA 
from  operating  separate  homeownership 
programs.  HUD  does  not  believe  any 
amendment  to  the  NPRM  is  necessary  as 
a  result  of  this  comment. 

C.  One  commenter  asked  how  existing 
homeownership  programs  (other  than 
5(h)  or  Turnkey  HI)  previously  approved 
by  HUD  but  not  yet  achieving  financial 
closing,  are  to  be  treated  under  the  new 
rule. 

HUD  Response.  This  rule  does  not 
cover  any  other  homeownership 
programs  in  any  express  or  implied 
manner,  but  is  limited  to  the 
requirements  of  the  section  32 
homeownership  program.  HUD  does  not 
believe  any  amendment  to  the  NPRM  is 
necessary  as  a  result  of  this  comment. 

D.  One  commenter  stated  that  PHAs 
that  currently  operate  an  existing  HUD- 
approved  homeownership  program 
should  not  be  required  to  obtain 
separate  approval  for  operating  a 
homeownership  program  under  this 
rule. 

HUD  Response.  Congress  has 
explicitly  mandated  HUD  approval, 
whether  or  not  the  PHA  already  has  a 
homeownership  program.  See  42  U.S.C. 
1437z-4(a),  which  states  that  "an 
agency  may  transfer  a  imit  pursuant  to 


a  homeownership  program  only  if  the 
program  is  authorized  under  this  section 
and  approved  by  the  Secretary." 
Therefore,  HUD  has  made  no  change  as 
a  result  of  this  comment. 

Comment:  Four  commenters 
questioned  either  the  types  of  dwelling 
units  that  may  be  sold  or  the 
homeownership  interest  that  may  be 
conveyed. 

A.  One  commenter  stated  that  the 
types  of  permissible  dwelling  units 
defined  in  proposed  §  906.5  should  be 
revised  to  explicitly  include  newly 
constructed  housing. 

HUD  Response.  Proposed  §  906.5  does 
not  purport  to  specifically  list  the  types 
of  units  that  may  be  sold,  but  rather  sets 
forth  a  definition  applicable  to  all  units 
that  may  be  sold  in  the  program.  These 
are  units  that  are  either  public  housing 
or  non-public  housing  units  that  have 
received  or  will  be  sold  using  1937  Act 
funds.  If  a  newly  constructed  imit  meets 
one  of  these  requirements  and  all  other 
applicable  requirements,  the  unit  can  be 
sold  in  the  program.  Therefore,  no 
change  is  made  in  response  to  this 
comment. 

B.  Two  commenters  stated  that  the  list 
of  ownership  interests  that  may  be 
conveyed  in  proposed  §  906.25  should 
be  expanded  to  include  leasehold 
interests  and  cooperative  housing,  and 
another  conunenter  raised  a  question 
regarding  whether  a  "shared 
appreciation  interest"  may  be  sold  only 
with  PHA  financing. 

HUD  Response.  The  NPRM  provides 
that  the  homeownership  program  may 
convey  "any  ownership  interest  that  the 
PHA  considers  appropriate."  With 
respect  to  cooperative  and  other  forms 
of  ownership  interest,  nothing  in  the  list 
of  examples  is  meant  to  be  exclusive. 
Therefore,  there  is  no  need  to  add 
additional  specific  types  of  ownership 
interests  to  Xhe  list  of  examples.  HUD 
has  added  the  clause  "but  not  limited 
to"  after  the  word  "including"  to  clarify 
this  intent. 

With  respect  to  leasehold  interests,  a 
pure  leasehold  is  not  generally 
considered  a  homeownership  interest 
and  would  not  be  included.  However, 
sale  via  a  bona  fide  lease-purchase 
arrangement  would  be  permissible,  and 
HUD  is  making  a  change  to  §  906.39  to 
permit  such  sales. 

Comment:  Two  commenters  suggested 
changes  to  proposed  §  906.7,  which  sets 
forth  the  physical  condition  standards 
for  units  offered  for  sale. 

A.  One  commenter  stated  that 
property  should  be  required  to  meet 
Real  Estate  Assessment  Center 
("REAC")  guidelines. 

HUD  Response.  For  housing  that  will, 
once  it  is  sold,  no  longer  receive 


funding  under  an  ACC,  HUD  believes 
that  the  local  code  standards  (or,  if  none 
exist,  the  Housing  Quality  Standards 
used  in  the  Housing  Choice  Voucher 
program  under  24  CFR  part  982)  are 
more  appropriate.  In  addition,  the 
current  proposed  §  906.7  is  essentially 
similar  to  the  parallel  section  in  HUD's 
5(h)  program  regulations,  albeit  slightly 
more  stringent  in  that  §  906.7  eliminates 
an  escape  clause  for  assurances  of  future 
repairs.  Congress  has  generally 
approved  HUD's  implementation  of  the 
5(h)  program,  and  patterned  the  new 
statutory  section  32  after  the  5(h) 
regulations.  (See  64  FR  49932.)  Thus. 
HUD  has  made  no  change  as  a  result  of 
this  comment. 

B.  One  commenter  stated  that  the  rule 
should  clarify  the  relationship  between 
local  code  standards  and  the  physical 
requirements  for  public  housing. 

HUD  Response.  Proposed  §  906.7 
provides  that  a  property  offered  for  sale 
must  meet  local  code  requirements  or,  if 
no  local  code  exists,  housing  quality 
standards  established  by  HUD  under  24 
CFR  part  982.  HUD  believes  that  this 
description  of  the  relationship  between 
local  code  and  public  housing  standards 
does  not  require  further  clarification.  In 
addition,  this  final  rule  adds  in 
§  906.7(a)  a  more  precise  description 
and  citations  for  the  lead  paint 
requirements. 

Comment:  Two  commenters  stated 
that  the  final  nde  should  address  "the 
fact  that  the  ACC  subsidy  that  is 
attached  to  the  particular  unit  that  is 
sold  could  be  transferred  to  another  unit 
being  brought  on  line"  by  the  PHA. 

HUD  Response.  Section  32  does  not 
provide  a  basis  for  changing  the 
ordinary  public  housing  development 
requirements  in  part  941  of  this  title. 
Once  the  property  is  sold  and  the  ACC 
terminates,  as  long  as  the  PHA  is  under 
the  total  development  limit  set  forth  in 
24  CFR  941.102(c),  the  PHA  can  develop 
another  unit  according  to  the  normal 
development  requirements.  HUD  has 
made  no  change  as  a  result  of  this 
comment. 

Comment:  One  commenter  stated  that 
the  right  of  first  refusal  should  be 
extended  to  residents  of  non-public 
housing  luiits  in  the  program. 

HUD  Response.  Section  32  expressly 
grants  the  nght  of  first  refusal  to 
residents  occupying  a  public  housing 
unit,  but  has  made  no  similar  provision 
for  residents  of  non-public  housing 
units.  Non-public  housing  residents  are 
entitled  to  Uniform  Relocation  Act 
benefits  [See  49  CFR  part  24  and  part  42 
of  this  title.)  [See  also  proposed 
§  906.24).  Therefore,  HUD  has  made  no 
change  as  a  residt  of  this  comment. 
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Comment:  Four  commenters 
suggested  changing  or  eliminating  the 
down  pajrment  requirement  in  proposed 
§  906.15(c). 

A.  Two  commenters  stated  that  the 
down  payment  requirement  of  1  percent 
should  be  calculated  based  on  the 
mortgage  amount,  rather  than  the 
purchase  price. 

HUD  Response.  The  statute  explicitly 
directs  that  the  family  must  contribute 
not  less  than  1  percent  of  the  purchase 
price  from  its  owm  resources.  (See  42 
U.S.C.  1437z-4{g){2)).  Therefore,  HUD 
has  made  no  change  as  a  result  of  these 
comments. 

B.  One  commenter  stated  that  the 
down  payment  requirement  could 
reduce  the  number  of  potential  home 
buyers  and  should  be  determined  at  the 
local  level,  and  another  commenter 
stated  that  it  should  be  removed  because 
"it  is  too  difficult  to  enforce." 

HUD  Response.  In  addition  to  die  fact 
that  the  down  payment  requirement  is 
statutory,  HUD  disagrees  with  the 
premise  of  the  comment.  HUD  believes 
that  there  are  sufficient  mechanisms 
built  into  the  mortgage  process,  the 
recordkeeping  and  audit  requirements 
of  §  906.33,  and  the  requirement  under 
§  906.40  to  submit  supporting 
dociunentation,  including 
documentation  of  the  financing,  to 
reasonably  ensure  compliance  with  the 
requirement. 

Comment:  Ten  commenters  opposed 
the  requirement  in  proposed  §  906.15(a) 
that  families  purchasing  imits  in  the 
program  be  low-income  families.  These 
commenters  reconmiended  that  the  final 
rule  adopt  the  eligibility  requirements  of 
the  5(h)  program.  The  commenters' 
reasons  included:  The  restriction  woiUd 
disqualify  families  who  have 
participated  in  Family  Self-Sufficiency 
and  other  programs  designed  to  raise 
their  incomes;  if  higher-income 
residents  could  piut:hase  units,  the  PHA 
could  make  public  housing  units 
available  to  lower-income  families  who 
truly  need  them;  and  the  limitation 
might  conflict  with  the  ceiling  rent 
option.  * 

HUD  Response.  The  statute 
establishes  the  requirement  that  only  " 
low-income  families  and  PREs  are 
eligible  to  purchase  units  through  the 
program.  (See  42  U.S.C.  1437z-4(c)(l).) 
Therefore,  HUD  has  made  no  change  as 
a  result  of  this  comment. 

Comment:  Two  commenters  stated 
that  proposed  §  906.15(c)  should  be 
more  specific  as  to  financial  capacity 
requirements  for  purchasing  families. 
One  of  these  commenters  stated  that 
§  906.8(e)(1)  of  the  current  5(h) 
homeownership  regulations  in  this  title 
should  be  retained.  That  section 


provides  that  "loin  an  average  monthly 
estimate,  the  applicant's  payments  for 
mortgage  principal  and  interest,  plus 
insurance,  real  estate  taxes,  utilities  and 
other  recuurring  homeownership  costs 
.  .  .  [must]  not  exceed  ...  35  percent 
of  the  applicant's  adjusted  income," 
taking  into  accoimt  any  subsidy  that 
will  he  available  to  the  applicant  for 
such  payments.  The  other  conunentet 
stated  that  the  final  rule  should  provide 
guidance  to  PHAs  on  establishing  an 
affordability  ratio  based  on  various 
homeownership  costs,  including  factors 
to  be  taken  into  account,  methods  for 
calculating  affordability  and  maximum 
percentages. 

HUD  Response.  The  statute  does  not 
prohibit  HUD  from  setting  financial 
capacity  guidance.  HUD  agrees  that  the 
guidance  provided  in  the  5(h) 
regulations  was  reasonable  and 
workable  in  practice,  in  that  it  set  a 
baseline  standard  to  insure  that  PHAs 
sell  units  to  families  that  can  afford  the 
debt  burden  involved  in  owning  them. 
Such  a  guideline  will  help  to  insure  that 
the  program  is  successful  in  the  long 
term.  Therefore,  HUD  has  integrated  the 
financial  capacity  rule  from  the  5(h) 
regulations  into  the  final  rule.  See  24 
CFR  906.15(c). 

Comment:  "Two  commenters  stated 
that  the  requirement  of  proposed 
§  906.15(b)  that  the  dwelling  unit  sold  to 
a  family  must  be  used  as  the  principal 
residence  of  the  family  fails  to  take  into 
accoimt  the  possibility  that  a  family 
may  purchase  a  duplex  and  rent  out  the 
second  unit. 

HUD  Response:  The  statute  requires 
that  units  be  purchased  "for  use  only  as 
principal  residences."  (See  42  U.S.C. 
1437z-4(a).)  In  addition,  a  PHA  may 
oidy  provide  assistance  to  families 
under  the  statute  to  assist  them  in 
purchasing  a  principal  residence.  (See 
42  U.S.C.  1437z-4(k).)  Therefore,  the 
statute  precludes  the  type  of  duplex 
sales  suggested  by  the  comment,  and  the 
rule  retains  this  requirement  and  makes 
it  enforceable  through  a  deed  restriction 
or  covenant  running  with  the  land.  (See 
24  CFR  906.39(n).) 

Comment:  Two  commenters 
questioned  provisions  relating  to  PREs 
in  proposed  §906.19. 

A.  TTie  commenters  suggested  that  the 
final  rule  should  provide  for  the  lifting 
of  the  deed  restriction  required  in 
proposed  §  906.19(c)  upon  the  resale  by 
the  PRE  to  the  low-income  family  to 
prevent  encumbering  the  purchasing 

family. 

HUD  Response.  The  specific  deed 
restriction  to  which  this  comment  refers 
is  an  encumbrance  only  on  the  PRE's 
title,  not  that  of  the  subsequent 
purchasing  family  (although  it  should 


be'  kept  in  mind  that  there  are 
continuing  restrictions  on  resale  by  the 
family  under  section  32(i),  42  U.S.C. 
1437z-4(i)).  HUD  has  made  no  changes 
as  a  result  of  this  comment. 

B.  The  commenters  requested  a 
provision  for  a  waiver  if  the  PRE  cannot 
sell  a  unit  "due  to  a  condition  that  is 
outside  the  control  of  the  PRE"  of  the 
requirement  in  proposed  §  906.19(d) 
that  the  PRE  agree  to  transfer  ownership 
of  a  unit  to  the  PHA  if  it  fails  to  resell 
the  unit  under  the  program  within  5 
years. 

HUD  Re^onse.  The  statute  requires 
that  a  PRE  "shall  sell"  units  within  5 
years  from  the  date  of  its  acquisition  of 
the  units  (see  42  U.S.C.  1437z-4(c)(2). 
Thus,  HUD  has  no  leeway  to  extend  this 
time  limit.  By  requiring  a  reversion  if 
the  PRE  violates  this  statutory 
requirement,  HUD  has  chosen  what  it 
believes  to  be  the  best  means  available 
to  enforce  this  requirement.  Therefore, 
HUD  has  made  no  changes  as  a  result 
of  this  comment. 

C.  The  commenters  asked  that  the 
final  rule  clarify  whether  a  unit  that  is 
transferred  to  a  PRE  retains  its  ACC 
contract  subsidy. 

HUD  Response.  Proposed  §  906.9(b) 
states  that,  upon  sale,  HUD  will  execute 
a  release  of  the  title  restrictions  imposed 
by  the  ACC  and  the  property  will  no 
longer  be  subject  to  the  ACC.  On  its 
face,  this  proposed  language  applied  to 
all  sales,  including  to  PREs.  This  is  true 
if  the  PRE  operates  the  properfy  as  non- 
public housing.  However,  if  the  transfer 
takes  place  in  accordance  with 
regulatory  requirements  for  maintaining 
the  unit  as  public  housing,  and  if  the 
PRE  operates  the  units  as  public 
housing  during  the  interim  period 
before  final  sale,  it  would  be  subject  to 
requirements  of  the  1937  Act,  including 
that  the  unit  be  sold  to  low-income 
families,  that  Davis-Bacon  wage 
requirements  apply  to  work  such  as 
repair,  rehabilitation,  or  modification 
for  the  purposes  of  accessibility,  that 
HUD-determined  wage  rates  apply  to 
routine  and  nonroutine  maintenance, 
and  that  the  imit  be  operated  in 
accordance  with  public  housing  rules 
and  requirements.  This  final  rule 
amends  §§  906.9  to  specify  that  the 
release  applies  to  PREs  operating  the 
units  as  non-public  housing. 

Comment:  Two  commenters  raised 
issues  regarding  the  protections  for  non- 
purchasing  residents. 

A.  Proposed  §  906.23  provides,  as  one 
of  the  prdtections  for  residents  who  are 
displaced  because  of  a  sale  under  the 
program,  that  the  residents  will  receive 
counseling  regarding  their  rights  to 
comparable  housing.  "Comparable 
housing"  includes  housing  that  meets 


11720  Federal  Register/Vol.  68,  No.  47/Tuesday,  March  11,  2003 /Rules  and  Regulations 


housing  quality  standards.  One 
commenter  requested  clarification 
regarding  the  relationship  between 
housing  quality  standards  and  the  HUD 
physical  requirements  applicable  to 
housing  units.  The  same  commenter 
stated  that  local  code  requirements  and 
physical  requirements  for  public 
housing  may  be  inconsistent. 

HUD  Response.  In  HUD's  regulations, 
housing  quality  standards  generally 
refer  to  the  standards  for  decent,  safe, 
and  sanitary  housing  in  good  repair. 
These  standards  are  well  described  in 
HUD's  regulations  [see  24  CFR  982.401). 
HUD  does  not  believe  that  further 
clarification  of  the  term  in  this  rule  is 
necessary.  . 

As  to  the  comment  regarding 
inconsistency  between  physical 
requirements  for  public  housing  and 
local  code  requirements,  proposed 
§  906.7  clarifies  that  relationship. 

B.  One  commenter  suggested  that  the 
URA  protection  granted  by  proposed 
§  906.24  to  residents  of  non-public 
housing  who  are  displaced  by  a  sale 
under  the  program,  be  extended  to 
public  housing  residents. 

HUD  Response.  Section  32  of  the  U.S. 
Housing  Act  provides  specifically  for 
protections  for  non-purchasing  public 
housing  residents,  including  relocation 
assistance.  (See  42  U.S.C.  1437z-^(e).) 
HUD  believes  that  Congress  intended  for 
these  protections  exclusively  to  apply  to 
the  relocation  of  non-purchasing  public 
housing  residents,  rather  than  the  URA. 
and  so  has  not  adopted  the  suggested 
change.  Non-public  housing  residents 
displaced  by  a  sale  are  entitled  to 
protections  under  the  URA. 

Comment:  Three  commenters 
suggested  changes  to  proposed  §906.27, 
"Limitations  applicable  to  net  proceeds 
on  the  sale  of  a  property  acquired 
through  a  homeownership  program." 
One  commenter  argued  that  the  rule 
should  not  specify  the  time  period 
during  which  appreciation  may  be 
recaptured  by  the  PHA  to  help  "curb 
speculation  and  .  .  .  enable  the  state  to 
preserve  and  recover  a  fair  return  on  the 
state's  resources  upon  resale,  transfer, 
and  rental  of  the  property."  Another 
commenter  stated  that  the  required 
resale  period  should  be  increased  to  10 
years  "to  secure  a  reduction  in  real 
estate  taxes  to  assist  in  the  affordability 
of  housing"  for  new  homeowners.  A 
third  commenter  stated  diat  recapturing 
the  difference  between  the  cost  of 
construction  and  the  sale  price  is  a 
disincentive  to  potential  purchasers. 

HUD  Response.  Regarding  the  first 
two  comments  on  the  time  period  for 
resale  with  recapture,  the  statute  sets  5 
years  as  the  time  period  during  which 
the  PHA  may  recapture  some  or  all  of 


the  economic  gain  derived  from  such 
resale.  Since  the  time  period  is 
statutory,  HUD  caimot  alter  or  eliminate 
the  time  period.  As  to  the  third  of  these 
comments,  the  statute  provides  for 
recapture;  however,  the  PHA  need  not 
recapture  all  the  net  proceeds,  but  may 
recapture  a  portion  that  it  deems 
appropriate  based  on  the  factors  it 
considers.  These  factors  may  include 
such  things  as  the  equity  contribution  of 
the  purchasing  family  and  the  time 
elapsed  prior  to  the  sale.  Also,  the  rule 
is  now  more  flexible  in  this  area  since 
it  has  been  revised  to  permit  recapture 
of  "all  or  a  portion"  of  assistance 
provided. 

Comment:  Two  commenters  noted 
that  proposed  §  906.27(c),  which 
provides  for  an  appraisal  by  a  certified 
appraiser  within  1  month  before  the 
resale,  does  not  specify  who  pays  for  the 
appraisal.  These  commenters  requested 
clarification. 

HUD  Response.  HUD  has  eliminated 
this  requirement  from  the  rule  as  it  has 
produced  unnecessary  confusion. 
Appraisals  related  to  a  resale  by  the 
family  would  be  governed  by  the  normal 
rules  of  the  marketplace,  under  which 
an  appraisal  would  ordinarily  be 
required  by  the  buyer  or  buyer's  lender. 
Allocation  of  the  costs  of  appraisal 
would  follow  normal  practice. 

Comment:  Two  commenters  opposed 
the  requirement  in  proposed  §  906.31 
that  PHAs  use  proceeds  of  sales  for 
purposes  related  to  low-income 
housing,  stating  that  by  restricting  the 
use  of  proceeds  in  this  manner,  the  PHA 
would  be  prohibited  from  using  the 
proceeds  to  develop  programs  for  low- 
income  families  such  as  economic 
development  programs,  children's 
activity  programs,  gang  related 
prevention  programs,  and  scholarship 
programs. 

HUD  Response.  The  language  in  the 
rule  is  mandated  by  the  statute  (see  42 
U.S.C.  1437z-4(j)).  HUD  believes  that 
the  phrase  "for  purposes  related  to  low- 
income  housing"  is  flexible  and  would 
include  programs  that  would  assist  the 
residents  of  low-income  housing  as  long 
as  they  are  in  accordance  with  the 
PHA's  plan  and  otherwise  lawful.  For 
example,  "purposes  related  to  low- 
income  housing"  could  include 
piuposes  related  to  the  section  8(y) 
homeownership  program.  HUD  has  not 
made  any  change  as  a  result  of  this 
comment. 

Comment:  One  commenter  asked 
what  Davis-Bacon  and  HUD  wage  rate 
requirements  apply  to  new  construction 
in  the  program. 

HUD  Response.  Section  906.37  is 
revised  to  clarify  the  applicability  of 
Davis-Bacon  6md  HUD  wage  rates. 


Applicability  of  rates  for  rehabilitation, 
repairs,  and  accessibility  modifications 
performed  by,  or  under  contract  with, 
the  PHA;  new  construction  of  non- 
public housing  units  pursuant  to  a 
contract  for  acquisition  for  use  in  a 
homeownership  program;  and 
operation,  rehabilitation,  and  repair  of 
units  operated  as  public  housing  units 
by  a  PRE  pending  sale  is  specified. 
Davis-Bacon  wage  rates  are  rates  not  less 
than  the  wage  rates  prevailing  in  the 
locality  for  workers  in  specified 
categories,  as  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act,  40  U.S.C.  276a-276a- 
5.  HUD  wage  rates  are  rates  adopted  by 
HUD  pursuant  to  section  12  of  the  1937 
Act,  42  U.S.C.  1437J.  (See  24  CFR 
968.110(e).) 

Comment:  Three  commenters 
suggested  additions  to  proposed 
§  906.39,  which  sets  forth  the  required 
components  of  a  homeownership 
program. 

A.  Two  commenters  suggested  that 
the  homeownership  program  should  be 
required  to  include  a  description  of  the 
method  of  sale  that  will  be  used,  such 
as  fee  simple,  lease-purchase,  etc. 

HUD  Response.  HUD  agrees  and  has 
amended  the  NPRM  to  so  indicate.  (See 
24  CFR  906.39(a).) 

B.  Proposed  §  906.39(c)  (final  rule 

§  906.39(d))  requires  an  affirmative  fair 
housing  marketing  strategy  (AFHM)  for 
families  who  eue  not  public  housing  or 
section  8  residents  and  are  not  on  the 
PHA's  waiting  lists,  if  such  families  are 
eligible  for  the  PHA's  homeownership 
program.  One  commenter  stated  that  the 
rule  should  specify  what  constitutes  an 
acceptable  fair  housing  marketing 
strategy. 

HUD  Response.  HUD  Directive  8025.1 
rev-2.  Implementing  Affirmative  Fair 
Housing  Marketing  Requirements,  gives 
detailed  guidelines  regarding 
implementing  AFHMs.  In  addition,  each 
AFHM  plan  must  be  tailored  to  the  local 
situation,  and  each  local  situation 
cannot  be  adequately  addressed  through 
a  regulation  of  general  applicability. 
"Finally,  PHAs  already  have  experience 
with  AFHM  plans  in  other  contexts,  and 
are  best  positioned  to  implement 
appropriate  AFHM  strategies.  Thus, 
■HUD  has  made  no  changes  as  a  result 
df  this  conunent. 

Comment:  Among  the  documents  that 
proposed  §  906.41  requires  to  be 
submitted  as  supporting  documentation 
for  the  proposed  homeownership 
program  is  an  opinion  from  the  PHA's 
legal  counsel  that  the  proposed  program 
complies  with  all  Federal  and  local  laws 
and  regulations.  One  commenter 
suggested  that  HUD,  rather  than  the 
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PHA's  counsel,  should  provide  the 
certification. 

HUD  Response.  It  is  the  responsibility 
of  the  PHA  to  determine  that  the 
program  that  it  has  submitted  for 
approval  complies  with  law, 
particularly  given  the  variety  of  state 
and  local  laws  that  conceivably  could 
apply.  HUD  has  given  this  comment 
careful  consideration,  but  declines  to 
revise  the  rule  to  incorporate  it.  The 
requirement  for  a  legal  opinion  is  foimd 
at  §  906.40(f)  of  this  final  rule. 

Comment:  The  preamble  to  the 
September  14, 1999,  NPRM  specifically 
invited  comments  on  whether  HUD 
should  specify  underwriting  standards 
or  the  types  of  dociunents  to  be  used  to 
secure  that  the  investment  of  HUD 
funds  in  a  property  ultimately  serves 
program  purposes  (see  64  FR  49932, 
third  column).  Four  commenters 
responded  that  HUD  should  not  specify 
underwriting  standards  or  the  types  of 
documents  to  be  used.  These 
conunenters  stated  the  local  mortga^ge 
industry  should  retain  the  discretion  to 
provide  loan  products  needed  for  the 
success  of  low-income  homeownership 
programs.  One  conunenter  stated  that 
cooperatives  should  be  able  to  set  their 
own  requirements  on  the  basis  of  their 
unique  cin^unstances. 

HUD  flespb/ise.  Pursuant  to  these 
comments,  HUD  has  not  at  this  time 
implemented  specific  underwriting 
standards  or  types  of  documents 
required.  However,  if,  after  further 
experience,  it  becomes  clear  that 
questionable  practices  are  occurring  or 
Aat  standardized  practices  will  enhance 
the  program,  HUD  will  propose  further 
regulations  in  this  area. 

Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  §§906.17, 
906.19.  906.33,  906.39,  906.40  (906.41 
in  the  NPRM),  906.41,  and  906.49  of  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2577-0233.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  final  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  final  rule  is  a  "significant 
regulatory  action,"  as  defined  in  section 


3(f)  of  the  Order  (although  not 
economically  significant,  as  provided  in 
section  3(f)(1)  of  the  Order).  Any 
changes  made  to  the  final  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Qerk,  Room  10276,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  the  parameters  for  the  use  of 
public  housing  properties  to  create 
homeownership  opportunities  for  low- 
income  residents  of  public  housing  and 
other  low-income  families  should  a 
public  housing  agency  choose  to  do  so 
with,  at  most,  an  incidental  effect  on 
small  entities. 

Environmental  Impact 

At  the  time  of  publication  of  the 
proposed  rule,  a  finding  of  no 
significant  impact  with  respect  to  the 
environment  was  made  in  accordance 
virith  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2){C)  of  the 
National  Environmental  PoUcy  Act  of 
1969  (42  U.S.C.  4332).  The  proposed 
rule  is  adopted  by  this  final  rule  vkrithout 
significant  change.  Accordingly,  the 
initial  finding  of  no  significant  impact 
remains  applicable,  and  is  available  for 
public  inspection  between  8  a.m.  and  5 
p.m.  weekdays  in  the  office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  bom 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
state  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
rule  would  not  have  federafism 
implications  and  would  not  iinpose 
substantial  direct  compliance  costs  on 
state  and  local  governments  or  preempt 
state  law  within  the  meaning  of  the 
Executive  Order. 


Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
r^gvdatory  actions  on  state,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  final  rule  does  not  impose 
any  Federal  mandates  on  any  state,       - 
local,  or  tribal  governments,  or  on  the 
private  sector,  within  the  meaning  of  the 
UMRA. 

List  of  Subiects  in  24  CFR  Part  906 

Grant  programs — housing  and 
community  development.  Low-  and 
moderate-income  housing,  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  for  the  public 
housing  program  is  14.850. 

For  the  reasons  discussed  in  the 
preamble,  HUD  revises  part  906  of  title 
24  to  read  as  follows: 

PART  906— PUBUC  HOUSING 
HOMEOWNERSHIP  PROGRAMS 

Subpart  A — General 

Sec. 

906.1  Purpose. 

906.2  Definitions. 

906.3  Requirements  applicable  to 
homeownership  programs  previously 
approved  by  HUD. 

Subpart  B — Basic  Program  Requirements 

906.5    Dwelling  units  and  types  of 

assistance  that  a  PHA  may  make 

available  under  a  homeownership 

program  under  this  part. 
906.7    Physical  requirements  that  a  property 

offered  for  sale  under  this  part  must 

meet. 
906.9    Title  restrictions  and  encumbrances 

on  properties  sold  under  a 

homeownership  program. 

Subpart  C — Purchaser  Requirements 

906.11     Eligible  purchasers. 

906.13     Ri^t  of  first  refusal. 

906.15    Requirements  applicable  to  a  family 

purchasing  a  property  under  a 

homeownership  program. 
906.17    PHA  handling  of  homeownership 

applications. 
906.19    Requirements  applicable  to  a 

purchase  and  resale  entity  (PRE). 

Subpart  D — ^Program  Administration 

906.23  Protections  available  to  non- 
purchasing  public  housing  residents. 

906.24  Protections  avaijable  to  non- 
purchasing  residents  of  housing  other 
than  public  housing. 

906.25  Ownership  interests  that  may  be 
conveyed  to  a  purchaser. 

906.27    Limitations  applicable  to  net 
proceeds  on  the  sale  of  a  property 
acquired  through  a  homeownership 
program. 
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906.29    Below-Market  sales  and  Financing. 
906.31     Requirements  applicable  to  net 

proceeds  resulting  from  sale. 
906.33    Reporting  and  recordkeeping 

requirements. 
906.35     Inapplicability  of  section  18  of  the 

United  States  Housing  Act  of  1937. 

906.37  Davis-Bacon  and  HUD  wage  rate 
requirements.  ' 

Subpart  E — Program  Submission  and 
Approval 

906.38  Requirement  of  HUD  approval  to 
implement  a  homeownership  program 
under  this  part. 

906.39  Contents  of  a  homeownership 
program. 

906.40  Supporting  documentation. 

906.41  Additional  supporting 
documentation  for  acquisition  of  non- 
public housing  for  homeownership. 

906.43    Where  a  PHA  is  to  submit  a 

homeownership  program  for  HUD 

approval. 
906.45     HUD  criteria  for  reviewing  a 

propo.sed  homeownership  program. 
906.47    Environmental  requirements. 
906.49     HUD  approval;  implementing 

agreements. 

Authority:  42  U.S.C.  1437z-4  and  353S(d). 

Subpart  A — General 

< 

§906.1    Purpose. 

(a)  This  part  states  tiie  requirements 
and  procedures  governing  public 
housing  homeownership  programs 
involving  sales  of  individual  dwelling 
units  to  families  or  to  purchase  and 
resale  entities  (PREs)  for  resale  to 
families  carried  out  by  public  housing 
agencies  (PHAs),  as  authorized  by 
section  32  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437z-4)  (1937 
Act).  A  PHA  may  only  transfer  public 
housing  units  for  homeownership  under 
a  homeownership  program  approved  by 
HUD  under  this  part,  except  as  provided 
under  §  906.3.  This  section  does  not 
govern  new  construction  or  substantial 
rehabilitation  of  units  sold  under  this 
part.  Such  construction  or  rehabilitation 
is  governed  by  the  public  housing 
development  and  modernization 
regulations. 

(b)  Under  a  public  housing 
homeownership  program,  a  PHA  makes 
available  for  purchase  by  low-income 
families  for  use  as  their  principal 
residences  public  housing  dwelling 
units,  public  housing  developments, 
and  other  housing  units  or 
developments  owned,  assisted,  or 
operated,  or  otherwise  acquired  by  the 
PHA  for  sale  under  a  homeownership 
program  in  connection  with  the  use  of 
assistance  provided  under  the  1937  Act 
(1937  Act  funds).  A  PHA  may  sell  all  or 
a  portion  of  a  property  for  purposes  of 
homeownership  in  accordance  with  a 
HUD-approved  homeownership 
program,  and  in  accordance  with  the 


PHA's  annual  plan  under  part  903  of 
this  title. 

§906.2    Definitions. 

Annua]  Contributions  Contract  (ACC) 
is  defined  in  24  CFR  5.403. 

Low-income  family  is  defined  in  the 
1937  Act,  42  U.S.C.  1437a(b)(2). 

Non-public  housing  unit  means  a 
housing  unit  that  does  not  receive 
assistance  under  the  1937  Act  (other 
than  Section  8  assistance). 

PHA  Plan  means  the  5-year  or  annual 
plan  required  under  section  5A  of  the 
1937  Act,  42  U.S.C.  1437c-l,  and  its 
implementing  regulations  at  24  CFR  part 
903. 

Purchase  and  Resale  Entity  (PRE) 
means  an  entity  that  acquires  units  for 
resale  to  low-income  families  in 
accordance  with  this  part. 

§  906.3    Requirements  applicable  to 
homeownership  programs  previously 
approved  by  HUD. 

(a)  Any  existing  section  5(h)  or 
Tiunkey  III  homeownership  program 
continues  to  be  governed  by  the 
requirements  of  part  906  or  part  904  of 
this  title,  respectively,  contained  in  the 
April  1.  2002,  edition  of  24  CFR,  parts 
700  to  1699.  The  use  of  other  program 
income  for  homeownership  activities 
continues  to  be  governed  by  agreements 
executed  with  HUD. 

(b)  A  PHA  may  convert  an  existing 
homeownership  program,  or  a  specific 
number  of  the  units  in  such  a  program, 
to  a  homeownership  program  under  this 
part  with  HUD  approval. 

Subpart  B — Basic  Program 
Requirements 

§906.5    Dwelling  units  and  types  of 
assistance  that  a  PHA  may  make  available 
under  a  homeownership  program  under  this 
part. 

(a)  A  homeownership  program  under 
this  part  may  provide  for  sale  of: 

(1)  Units  that  are  public  housing 
units;  and 

(2)  Other  units  owned,  operated, 
assisted,  or  acquired  for  homeownership 
sale  and  that  have  received  the  benefit 
of  1937  Act  funds  or  are  to  be  sold  with 
the  benefit  of  1937  Act  funds  (non- 
public housing  units).  In  selecting  such 
units  to  be  sold  in  a  homeownership 
program  under  this  part,  the  PHA  shall 
not  select  units  such  that  it  could  not 
comply  with  §906. 7(a). 

(b)  A  homeownership  program  under 
this  part  may  provide  for  financing  to 
eligible  families  (see  §  905.15  of  this 
title)  purchasing  dwelling  units  eligible 
under  paragraph  (a)  of  this  section 
under  the  program,  or  for  acquisition  of 
housing  units  or  developments  by  the 
PHA  for  sale  under  the  program. 


(1)  Under  this  part,  a  PHA  may  use 
assistance  from  amounts  it  receives 
under  the  Capital  Fund  under  section 
9(d)  of  the  1937  Act  or  from  other 
income  earned  from  its  1937  Act 
programs  to  provide  assistance  to  public 
housing  residents  only  to  facilitate  the 
piuchase  of  homes  (e.g.,  counseling, 
closing  costs,  that  portion  of  the  down 
payment  not  required  to  be  supplied 
from  the  purchaser's  funds  under  the 
provisions  of  §  906.15(c),  financing,  and 
moving  assistance).  Public  housing 
residents  may  use  such  assistance  to 
purchase  the  unit  in  which  they  reside, 
another  public  housing  imit,  or  a 
residence  not  located  in  a  public 
housing  development. 

(2)  A  PHA  may  provide  financing 
assistance  for  other  eligible  purchasers 
bom  other  income,  i.e.,  funds  not  from 
1937  Act  programs,  such  as  proceeds 
from  selling  public  housing  units,  loan 
repayments,  and  public  housing '3ebt 
forgiveness  funding  not  already 
committed  to  another  purpose. 

(3)  In  accordance  with  the  rules  and 
regulations  governing  the  Section  8(y) 
Homeownership  Option,  found  in  24 
CFR  part  982  subpart  M,  a  PHA  may 
make  its  housing  choice  voucher  funds 
available  to  provide  assistance  to  a 
family  purchasing  a  unit  under  this  part. 
A  family  receiving  assistance  under  the 
Section  8(y)  program  and  participating 
in  a  homeownership  program  under  this 
part  must  meet  the  requirements  of  both 
programs. 

(c)  A  PHA  must  not  use  1937  Act 
funds  to  rehabilitate  units  that  are  not 
public  housing  units. 

§  906.7    Physical  requirements  that  a 
property  offered  for  sale  under  this  part 
must  meet. 

(a)  Property  standards.  A  property 
offered  for  sale  under  a  homeownership 
program  must  meet  local  code 
requirements  (or,  if  no  local  code  exists, 
the  housing  quality  standards 
established  by  HUD  for  the  Section  8 
Housing  Choice  Voucher  Program,  24 
CFR  part  982)  and  the  relevant 
requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846),  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992  (42 
U.S.C.  4851-4856),  and  the 
implementing  regulations  at  24  CFR  part 
35,  subparts  A,  B,  L,  and  R  of  this  title. 
When  a  prospective  purchaser  who  has 
known  disabilities,  or  who  has  a  family 
member  with  known  disabilities 
requires  accessible  featiues,  the  featiues 
must  be  added  as  a  reasonable 
accommodation  to  the  disability,  in 
accordance  with  the  requirements  of 
§  8.29  of  this  title.  Further,  the  property 
must  be  in  good  repair,  with  the  major 
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components  having  a  remaining  useful 
life  that  is  sufficient  to  justify  a 
reasonable  expectation  that 
homeownership  will  be  affordable  by 
the  purchasers.  These  standards  must  be 
met  as  a  condition  for  conveyance  of  a 
dwelling  to  an  individual  purchaser. 

(b)  A  imit  in  this  program  for  which 
the  purchasing  family  is  receiving 
assistance  under  Section  8(y)  must  be  an 
eligible  unit  for  purposes  of  the 
Homeownership  Option  under  24  CFR 
part  982,  subpart  M. 

§906.9    Title  restrictions  and 
encumtwances  on  properties  sold  under  a 
homeownership  program. 

(a)  If  the  property  is  subject  to 
indebtedness  under  the  Aimual 
Contributions  Contract  (ACC),  HUD  will 
continue  to  make  any  debt  service 
contributions  for  which  it  is  obligated 
under  the  ACC,  and  the  property  sold 
will  not  be  subject  to  the  encumbrance 
of  that  indebtedness. 

(b)  Upon  sale  of  a  public  housing  unit 
to  a  public  housing  tenant  or  eligible 
family,  or  to  a  PRE  operating  the  units 
as  non-public  housing,  in  accordance 
with  the  HUD-approved 
homeownership  program,  HUD  will 
execute  a  release  of  the  title  restrictions 
prescribed  by  the  ACC.  Because  the 
property  will  no  longer  be  subject  to  the 
ACC  after  sale,  it  will  cease  to  be 
eligible  for  public  housing  Operating 
Fund  or  Capital  Fund  payments. 

Subpart  C — Purchaser  Requirements 

§906.11    Eligible  purchasers. 

Entities  that  purchase  units  from  the 
PHA  for  resale  to  low-income  families 
(purchase  and  resale  entities  or  PREs) 
and  low-income  families  are  eligible  to 
purchase  properties  made  available  for 
sale  under  a  PHA  homeowoiership 
program. 

§  906.1 3    Right  of  first  refusal. 

(a)  In  selling  a  public  housing  imit 
under  a  homeownership  program,  the 
PHA  or  PRE  must  initially  offer  the  unit 
to  the  resident  occupying  the  unit,  if 
any,  notwithstanding  the  requfrements 
of  §§  906.15(a)  and  906.15(c). 

(b)  This  program  does  not  require  the 
PHA,  when  selling  a  unit  that  is  a  non- 
public housing  unit,  to  offer  the  unit  for 
sale  first  to  the  ciuxent  resident  of  the 
unit. 

§  906.1 5    Requirements  applicabte  to  a 
family  purchasing  a  property  under  a 
homeownership  program. 

(a)  Low-income  requirement.  Except 
in  the  case  of  a  PHA's  offer  of  first 
refusal  to  a  resident  occupying  the  unit 
under  §  906.13,  a  family  purchasing  a 
property  under  a  PHA  homeownership 


program  must  be  a  low-income  family, 
as  defined  in  section  3  of  th*l937  Act 
(42  U.S.C.  1437a),  at  the  time  the 
contract  to  purchase  the  property  is 
executed. 

(b)  Principal  residence  requirement. 
The  dwelling  unit  sold  to  an  eligible 
family  must  be  used  as  the  principal 
residence  of  the  family. 

(c)  Financial  capacity  requirement. 
Eligibility  must  be  limited  to  families 
who  are  capable  of  assuming  the 
financial  obligations  of  homeownership, 
under  minimtun  income  standards  for 
affordability,  taking  into  account  the 
unavailability  of  public  housing 
operating  subsidies  and  modernization 
funds  after  conveyance  of  the  property 
by  the  PHA.  A  homeownership  program 
may,  however,  take  account  of  any 
available  subsidy  from  other  sources. 
Under  this  affordability  standard,  an 
applicant  must  meet  the  following 
requirements: 

(1)  Cost/income  ratio.  On  an  average 
monthly  estimate,  the  amount  of  the 
appUcant's  payments  for  mortgage 
principal  and  interest,  plus  insurance, 
real  estate  taxes,  utilities,  maintenance, 
and  other  regularly  reciuxing 
homeownership  costs  (such  as 
condoihinium,  cooperative,  or  other 
homeownership  association  fees)  will 
not  exceed  the  sum  of: 

(i)  35  percent  of  the  applicant's 
adjusted  income  as  defined  in  24  CFR 
part  913;  and 

(ii)  Any  subsidy  that  will  be  available 
for  such  payments; 

(2)  Down  payment  requirement.  Each 
family  purchasing  housing  imdeJr  a 
homeownership  program  must  provide 
a  down  payment  in  connection  with  any 
loan  for  acquisition  of  the  housing,  in  an 
amoimt  determined  by  the  PHA  or  PRE, 
in  accordance  with  an  approved 
homeownership  program.  Except  as 
provided  in  paragraph  (c)(3)  of  this 
section,  the  PHA  or  PRE  must  permit 
the  family  to  use  grant  amounts,  gifts 
from  relatives,  contributions  from 
private  soiuY:es,  and  other  similar 
amounts  in  making  the  down  payment; 

(3)  The  family  must  use  its  own 
resources  other  than  grants,  gifts, 
contributions,  or  similar  amoimts.  to 
contribute  an  amount  of  the  down 
payment  that  is  not  less  than  one 
percent  of  the  purchase  price  of  the 
housing.  The  PHA  or  PRE  must 
maintain  records  that  are  verifiable  by 
HUD  through  audits  regarding  the 
source  of  this  one  percent  contribution. 

(d)  Other  requirements  established  by 
the  PHA.  A  PHA  may  establish 
requirements  or  limitations  for  families 
to  purchase' housing  under  a 
homeownership  program,  including  but 


not  limited  to  requirements  or 
limitations  regarding: 

(1)  Employment  or  participation  in 
employment  counseling  or  training 
activities; 

(2)  Criminal  activity; 

(3)  Participation  in  homeownership 
counseling  programs;  and 

(4)  Evidence  of  regular  income. 

§  906. 17    PHA  handling  of  homeownership 
applications. 

Families  who  are  interested  in 
purchasing  a  unit  must  submit 
applications  to  the  PHA  or  PRE  for  that 
specific  purpose,  and  those  applications 
must  be  handled  separately  from 
applications  for  other  PHA  programs. ' 
Application  for  homeownership  must 
not  affect  an  applicant's  place  on  any 
other  PHA  waiting  list  for  rental  units. 

§  906.19    Requirements  applicable  to  a 
purchase  and  resale  entity  (PRE). 

(a)  In  general.  In  the  case  of  a 
purchase  of  units  for  resale  to  low- 
income  families  by  a  PRE,  the  PHA  must 
have  an  approved  homeownership 
program  that  describes  the  use  of  a  PRE 
to  sell  the  units  to  low-income  families 
within  5  years  from  the  date  of  the 
PRE's  acquisition  of  the  imits. 

(b)  PRE  requirements.  The  PHA  must 
demonstrate  in  its  homeownership 
program  that  the  PRE  has  the  necessary 
legal  capacity  and  administrative 
capability  to  carry  out  its 
responsibilities  under  the  program.  The 
PHA's  homeownership  program  also 
must  contain  a  wnritten  agreement  (not 
required  to  be  submitted  as  part  of  the 
homeownership  plan)  that  specifies  the 
respective  rights  and  obligations  of  the 
PHA  and  the  PRE,  and  which  includes; 

(1)  Assurances  that  the  PRE  will 
comply  with  all  provisions  of  the  HUD- 
approved  homeownership  program; 

(2)  Assurances  that  the  PRE  will  be 
subject  to  a  title  restriction  providing 
that  the  property  must  be  resold  or 
otherwise  transferred  only  by 
conveyance  of  individual  dwellings  to 
eligible  families,  in  accordance  with  the 
HUD-approved  Kbmeownership 
program,  or  by  reconveyance  to  the 
PHA,  and  that  the  property'  will  not  be 
encumbered  by  the  PRE  without  the 
written  consent  of  the  PHA; 

(3)  Protection  against  fraud  or  misuse 
of  funds  or  other  property  on  the  part 
of  the  PRE,  its  employees,  and  agents; 

(4)  Assurances  that  the  resale 
proceeds  will  be  used  only  for  the 
purposes  specified  by  the  HUD- 
approved  homeownership  program; 

(5)  Limitation  of  the  PRE's 
administrative  and  overhead  costs,  and 
of  any  compensation  or  profit  that  may 
be  realized  by  the  PRE,  to  amounts  that 
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are  reasonable  in  relation  to  its 
responsibilities  and  risks; 

(6)  Accountability  to  the  PHA  and 
residents  for  the  recordkeeping, 
reporting,  and  audit  requirements  of 
§906.33; 

(7)  Assurances  that  the  PRE  will 
administer  its  responsibilities  under  the 
plan  on  a  nondiscriminatory  basis,  in 
accordance  with  the  Fair  Housing  Act,  , 
its  implementing  regulations,  and  other 
applicable  civil  rights  statutes  and 
authorities,  including  the  authorities 
cited  in  §  5.105(a)  of  this  title;  and 

(8)  Adequate  legal  remedies  for  the 
PHA  and  residents,  in  the  event  of  the 
PRE's  failure  to  perform  in  accordance 
with  the  agreement. 

(c)  Sale  to  low-income  families.  The 
requirement  for  a  PRE  to  sell  units 
under  a  homeownership  program  only 
to  low-income  families  must  be 
recorded  as  a  deed  restriction  at  the 
time  of  purchase  by  the  PRE. 

(d)  Resale  within  five  years.  A  PRE 
must  agree  that,  with  respect  to  any 
units  it  acquires  under  a 
homeownership  program  under  this 
part,  it  will  transfer  ownership  to  the 
PHA  if  the  PRE  fails  to  resell  the  unit 
to  a  low-income  family  within  5  years 
of  the  PRE's  acquisition  of  the  imit. 

Subpart  D — Program  Administration 

§  906.23    Protections  available  to  non- 
purchasing  public  housing  residents. 

(a)  If  a  public  housing  resident  does 
not  exercise  the  right  of  first  refusal 
under  §  906.13,  and  the  PHA  determines 
to  move  the  tenant  for  the  purpose  of 
transferring  possession  of  the  unit,  the 
PHA  must  provide  the  notice  stated  in 
this  section  90  days  before  the  date  the 
resident  is  displaced,  and  may  not 
displace  the  resident,  except  as  stated  in 
paragraph  (a)(1)  of  this  section,  for  the 
full  90-day  period.  The  PHA: 

(1)  Must  notify  the  resident  residing 
in  the  unit  90  days  prior  to  the 
displacement  date,  except  in  cases  of 
imminent  threat  to  health  or  safety,  that: 

(i)  The  public  housing  imit  will  be 
sold;  • 

(ii)  The  transfer  of  possession  of  the 
unit  will  not  occur  until  the  resident  is 
relocated;  and 

(iii)  Each  resident  displaced  by  such 
action  will  be  offered  comparable 
housing  (as  defined  in  paragraph  (b)  of 
this  section); 

(2)  Must  provide  for  the  payment  of 
the  actual  costs  and  reasonable 
relocation  expenses  of  the  resident  to  be 
displaced; 

(3)  Must  ensure  that  the  resident  is 
offered  comparable  housing  under 
paragraph  (a)(l)(iii)  of  this  section; 

(4)  Must  provide  counseling  for 
displaced  residents  regarding  their 


rights  to  comparable  housing,  including 
their  rights  under  the  Fair  Housing  Act 
to  choice  of  a  unit  on  a 
nondiscriminatory  basis,  without  regard 
to  race,  color,  religion,  national  origin, 
disability,  age,  sex,  or  familial  status; 
and 

(5)  Must  not  transfer  possession  of  the 
imit  until  the  resident  is  relocated. 

(b)  For  purposes  of  this  section,  the 
term  "comparable  housing"  means 
housing: 

(1)  That  me^ts  housing  quality 
standards; 

(2)  That  is  located  in  an  area  that  is 
generally  not  less  desirable  than  the 
displaced  resident's  original 
development;  and 

(3)  Which  may  include: 

(i)  Tenant-based  assistance  (tenant- 
based  assistance  must  only  be  provided 
upon  the  relocation  of  the  resident  to 
the  comparable  housing); 
(ii)  Project-based  assistance;  or 
(iii)  Occupancy  in  a  unit  owned, 
operated,  or  assisted  by  the  PHA  at  a 
rental  rate  paid  by  the  resident  that  is 
comparable  to  the  rental  rate  applicable 
to  the  unit  ft'om  which  the  resident  is 
vacating. 

§  906.24    Protections  available  to  non- 
purchasing  residents  of  housing  other  ttian 
public  housing. 

Residents  of  non-public  housing  that 
would  be  displaced  by  a 
homeownership  program  are  eligible  for 
assistance  under  the  Uniform  Relocation 
Act  and  part  42  of  this  title.  For 
purposes  of  this  part,  a  family  that  was 
over-income  (i.e.,  an  individual  or 
family  that  is  not  a  low-income  family) 
at  the  time  of  initial  occupancy  of 
public  housing  and  was  admitted  in 
accordance  with  section  3(a)(5)  of  the 
1937  Act,  is  treated  as  a  non-purchasing 
resident  of  non-public  housing. 

§  906.25    Ownership  interests  tturt  may  be 
conveyed  to  a  purchaser. 

A  homeownership  program  may 
provide  for  sale  to  the  purchasing  family 
of  any  ownership  interest  that  the  PHA 
considers  appropriate  imder  the 
homeownership  program,  including  but 
not  limited  to: 

(a)  Ov\mership  in  fee  simple; 

(b)  A  condominium  interest; 

(c)  An  interest  in  a  limited  dividend 
cooperative; 

(a)  A  shared  appreciation  interest 
with  a  PHA  providing  financing;  or 

(e)  A  leasenold  under  a  bona  fide 
lease-purchase  arrangement. 

§906.27    Limitations  applicable  to  net 
proceeds  on  the  sale  of  a  property  acquired 
through  a  homeownership  program. 

(a)  Where  the  family  has  owned  a  unit 
luider  this  part,  the  following  rules 
apply: 


(1)  In  this  section,  the  term  gain  from 
appreciation  means  the  financial  gain 
on  resale  attributable  solely  to  the 
home's  appreciation  in  value  over  time, 
and  not  attributable  to  government- 
provided  assistance  or  any  below- 
market  financing  provided  under  . 

§  906.29. 

(2)  In  this  section,  the  term  net 
proceeds  means  the  financial  gain  on 
resale  received  by  the  seller  after 
satisfying-Bll  amounts  owing  under 
mortgages,  paying  closing  costs,  and 
receiving  an  amount  equal  to  the  down 
payment  (made  from  the  seller's  own 
funds)  and  principal  payments  on  the 
mortgage(s). 

(3)  A  PHA  must  have  a  policy  that 
provides  for  the  recaptiue  of  net 
proceeds  in  an  amount  that  the  PHA 
considers  appropriate  under  the 
guidelines  in  this  section. 

(4)  A  PHA  must  have  a  policy  that 
provides  the  recapture  of  the  following 
amounts,  if  a  family  resells  a 
homeownership  unit  it  purchased  imder 
this  part  during  the  5-year  period 
beginning  upon  purchase  of  the 
dwelling  unit: 

(i)  All  or  a  portion  of  the  gain  fi'om 
appreciation;  and 

(ii)  All  or  a  portion  of  the  assistance 
provided  (which  includes  below-market 
financing,  but  which  does  not  include 
Section  8(y)  assistance  used  for 
mortgage  payments  under  this  part) 
under  the  homeownership  program  to 
the  family  to  the  extent  there  are  net 
proceeds,  considering  the  factors  the 
PHA  establishes  under  paragraphs 
(b)(l)-(7)  of  this  section. 

(b)  The  PHA's  program  under  this  part 
may  provide  for  consideration  of  any 
factors  the  PHA  considers  appropriate 
in  determining  how  much  of  the  gain 
from  appreciation  and  assistance  to 
recapture,  including  but  not  limited  to 
the  following: 

(1)  The  aggregate  amount  of  assistance 
provided  under  the  homeownership 
program  to  the  family; 

(2)  The  contribution  of  equity  by  the 
purchasing  family; 

(3)  The  period  of  time  elapsed 
between  piu-chase  by  the  homebuyer 
under  the  homeownership  program  and 
resale  by  the  homebuyer; 

(4)  The  reason  for  resale; 

(5)  Any  improvements  made  by  the 
family  purchasing  under  the 
homeownership  program; 

(6)  Any  appreciation  in  the  value  of 
the  property;  and 

(7)  Any  other  factors  that  the  PHA 
considers  appropriate  in  making  the 
recapture  determination  under  this 
section. 

(c)  After  the  expiration  of  the  5-year 
period  in  paragraph  (a)(4)  of  this 
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section,  the  PHA  must  recapture  all  or 
a  portion  of  the  assistance  provided 
under  the  homeownership  program  to 
the  family  to  the  extent  there  are  net 
proceeds. 

(d)  The  PHA  must  enforce  its 
recapture  policy  through  an  appropriate 
form  of  title  restriction. 

§  906.29    Below-Market  sales  and 
financing. 

A  homeownership  plan  may  provide 
for  below-market  purcheise  prices  or 
below-market  financing  to  enable 
below-market  purchases,  or  a 
combination  of  the  two.  Discounted 
piuchase  prices  may  be  determined  on 
a  unit-by-unit  basis,  based  on  the 
particular  purchaser's  ability  to  pay,  or 
may  be  determined  by  any  other  fair  and 
reasonable  method  (e.g.,  imiform  prices 
for  a  group  of  comparable  dwellings, 
within  a  range  of  affordability  by 
potential  purchases).  Below-market 
financing  may  include  any  lawful  type 
of  public  or  private  financing,  including 
but  not  limited  to  purchase-money 
mortgages,  non-cash  second  mortgages, 
promissory  notes,  guarantees  of 
mortgage  loans  from  other  lenders, 
shared  equity,  or  lease-purchase 
arrangements. 

§  906.31    Requirements  applicable  to  net 
proceeds  resulting  from  sale. 

(a)  PHA  use  of  net  proceeds.  The  PHA 
must  use  any  net  proceeds  of  any  sales 
under  a  homeownership  program 
remaining  after  pajnment  of  all  costs  of 
the  sale  for  purposes  relating  to  low- 
income  housing  and  in  accordance  with 
its  PHA  plan. 

(b)  PRE  use  of  resale  net  proceeds. 
The  PHA  may  require  the  PRE  to  return 
the  net  proceeds  bom.  the  resale  of  the 
units  to  the  PHA.  If  the  PHA  permits  the 
PRE  to  retain  the  net  proceeds,  the  PRE 
must  use  these  proceeds  for  low-income 
housing  purposes. 

(c)  Transfer  of  unsold  unit  to  PHA.  In 
a  situation  where  the  PRE  fails  to  sell  a 
unit  to  an  eligible  family  within  5  years, 
and  the  provision  of  §  906.19(d) 
requiring  that  the  unit  be  transferred  to 
the  PHA  applies: 

(1)  If  the  unit  has  not  been  operated 
by  the  PRE  as  a  public  housing  unit  at 
any  time  during  the  5-year  period,  the 
PHA  may  resell  the  imit  in  accordance 
with  this  part  or  any  successor 
homeownership  program  of  the 
department,  or  apply  to  have  the  unit 
included  in  its  public  housing  program, 
if  it  meets  all  statutory  and  re^atory 
requirements  of  the  public  housing 
program;  or 

(2)  If  the  unit  has  been  operated  by 
the  PRE  as  a  public  housing  unit  within 
such  a  5-year  period,  the  PHA  must 


retiun  the  unit  to  operation  in  its  regular 
public  housing  program. 

(d)  Transfer  of  unsold  unit  operated 
as  public  housing  to  PHA.  Where  the 
PRE  operates  the  unit  as  public  housing 
during  the  5-year  interim  period  under 
§  960.40,  and  fails  to  sell  the  unit  to  an 
eligible  family  within  such  5-year 
period  and  the  provision  of  §  906.19(d) 
applies,  Ihe  PHA  must  retiun  the  unit  to 
operation  in  its  regular  public  housing 
program. 

§  906.33    Reporting  and  recordiceeping 
requirements. 

The  PHA  is  responsible  for  the 
maintenance  of  records  (including  sale 
and  financial  records)  for  all  activities 
incident  to  implementation  of  the  HUD- 
approved  homeownership  program. 
Where  a  PRE  is  responsible  for  the  sale 
of  units,  the  PHA  must  ensure  that  the 
PRE's  responsibilities  include  proper 
recordkeeping  and  accoimtability  to  the 
PHA,  sufficient  to  enable  the  PHA  to 
monitor  compliance  with  the  approved 
homeownership  program  and  to  meet  its 
audit  responsibilities.  All  books  and 
records  must  be  subject  to  inspection 
and  audit  by  HUD  and  the  General 
Accounting  Office  (GAO).  The  PHA 
must  report  annually  to  HUD  on  the 
progress  of  each  program  approved 
under  this  part.  "The  PHA  must  report  as 
part  of  the  Annual  Plan  process  under 
§  903. 7(k)  of  this  title,  except  for  those 
PHAs  under  §§  903.11(c)(1)  and  (2)  of 
this  title  who  are  not  required  to  include 
information  on  their  public  housing 
homeownership  programs  in  their 
Aimual  Plan.  Those  PHAs  must  report 
by  providing  a  description  of  the 
homeownership  program  to  HUD, 
including  the  cumulative  number  of 
units  sold. 

§  906.35    Inapplicabiiity  of  section  1 8  of  the 
United  States  Housing  Act  of  1937. 

The  provisions  of  section  18  of  the 
1937  Act  (42  U.S.C.  1437p)  do  not  apply 
to  disposition  of  public  housing 
dwelling  units  under  a  homeownership 
program  approved  by  HUD  under  this 
part,  or  to  the  sale  of  a  imit  to  a  PRE  to 
operate  as  public  housing  and  sell  to  a 
low-income  family  within  5  years, 
under  the  requirements  of  §  906.19. 

§  906.37    Davis-Bacon  and  HUD  wage  rate 
requirements. 

(a)  Wage  rates  applicable  to  laborers 
and  mechanics.  Wage  rate  requirements 
in  accordance  with  §  968.110(e)  of  this 
title  apply  to  the  following  activities: 

(1)  Rehabilitation,  repairs,  and 
accessibility  modifications  performed 
under  an  agreement  or  contract  with  the 
PHA  or  by  the  PHA,  pursuant  to  §  906.7. 
Davis-Bacon  or  HUD-determined  wage 
rates  apply  as  follows: 


(i)  Existing  public  housing  units  that 
will  be  sold  under  a  homeownership 
program:  Davis-Bacon  rates  apply, 
except  that  HUD  rates  apply  to 
nonroutine  maintenance  as  defined  in 
§968.105  of  this  title; 

(ii)  Non-public  housing  units  acquired 
by -a  PHA  using  Capital  Funds  that  will 
be  sold  under  a  homeownership 
program:  Davis-Bacon  rates  apply;  and 

(iii)  Non-public  housing  units  owned 
or  acquired  by  a  PHA  with  the  intent  to 
use  1937  Act  funds  to  finance  the  sale 
of  the  units,  or  otherwise  provide 
assistance  to  purchasers  of  the  units: 
Davis-Bacon  rates  apply; 

(2)  New  construction  of  non-public 
housing  units  pursuant  to  a  contract  for 
acquisition  by  a  PHA  for  the  purpose  of 
sale  under  a  homeownership  program: 
Davis-Bacon  rates  apply; 

(3)  Operation,  rehaoilitation,  and 
repair  of  units  operated  as  public 
housing  units  by  a  PRE:  HUD  rates 
apply  to  nonroutine  maintenance,  as 
defined  in  §  968.105  of  this  title,  and 
routine  maintenance.  Davis-Bacon  rates 
apply  to  rehabilitation  and  repair  that 
does  not  qualify  as  nonroutine 
maintenance. 

(b)  Technical  wage  rates.  All 
architects,  technical  engineers, 
draftsmen,  and  technicians  employed  in 
the  development  of  units  under  a 
homeownership  program  shall  be  paid 
not  less  than  the  HUD-determined  wage 
rates  in  accordance  with  §  968.100(f)  of 
this  title. 

Subpart  E— Program  Sutimission  and 
Approval 

§  906.38    Requirement  of  HUD  approval  to 
implement  a  t>omeownership  program 
under  this  part 

A  PHA  must  obtain  HUD  approval 
before  implementing  a  homeownership 
program  under  this  part.  A 
homeownership  program  under  this  part 
must  be  carried  out  in  accordance  with 
the  requirements  of  this  part  and  the 
PHA  Plan  submitted  under  part  903  of 
this  title. 

§  906.39    Contents  of  a  homeownership 
program. 

A  homeownership  program  must 
include  the  following  matters,  as 
applicable  to  the  particular  factual 
situation: 

(a)  Method  of  Sale:  The  PHA  should 
indicate  how  units  will  be  sold, 
including  a  description  of  the  exact 
method  of  sale,  such  as,  for  example,  fee 
simple  conveyance,  lease-purchase,  or 
sale  of  a  cooperative  share.  PHAs  may 
sell  units  directly  to  a  tenant  or  eligible 
family  directly  or  via  a  bona  fide  lease- 
purchase  arrangement.  The  PHA  must 
indicate  whether  it,  or  a  PRE  will  sell 
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units  to  families  directly  or  via  such 
lease-purchase  method.  If  the  PHA  or 
PRE  will  use  a  lease-purchase  method 
the  proposal  should  indicate  the  terms 
of  the  lease-purchase  arrangement.  The 
terms  of  the  lease-purchase  arrangement 
shall  include,  but  are  not  limited  to  the 
periodic  documentation  to  be  provided 
to  the  family  regarding  the  amount  they 
have  accrued  toward  the  down 
payment,  and  the  length  of  the  lease 
period  (with  regard  to  PREs  the  sales 
must  be  completed  within  the  statutory 
5-year  period.); 

(b)  Property  description.  (1)  If  the 
program  involves  only  financing 
assistance  to  the  family  purchasing  the 
unit,  the  PHA  need  not  specify  property 
addresses,  but  it  must  describe  the 
area(s)  in  which  the  assistance  is  to  be 
used; 

(2)  If  the  PHA  is  selling  existing 
public  housing,  it  must  describe  the 
property,  including  identification  of  the 
property  by  project  number,  or  street 
address  if  there  is  no  project  number, 
and  the  specific  dwellings  to  be  sold, 
with  bedroom  distribution  by  size  and 
type  broken  down  by  development; 

(3)  If  the  PHA  is  acquiring  units  with 
1937  Act  funds  to  sell  under  the 
program,  it  must  comply  with  the 
provisions  of  §  906.40  concerning  this 
element  of  the  program; 

(c)  Repair  or  rehabilitation.  If 
applicable,  a  plan  for  any  repair  or 
rehabilitation  needed  to  meet  the 
requirements  of  §  906.7,  based  on  the 
assessment  of  the  physical  conditibn  of 
the  property  that  is  included  in  the 
supporting  documentation.  The 
restriction  in  906.5(c)  of  this  part 
applies  to  such  repair  or  rehabilitation; 

(d)  Purchaser  eligibility  and  selection. 
The  standards  and  procedures  to  be 
used  for  homeownership  applications 
and  the  eligibility  and  selection  of 
purchasers,  consistent  with  the 
requirements  of  §906.15.  If  the 
homeownership  program  allows 
application  for  purchase  of  units  by 
families  who  are  not  presently  public 
housing  or  Section  8  residents  and  not 
already  on  the  PHA's  waiting  lists  for 
those  programs,  the  program  must 
include  an  affirmative  fair  housing 
marketing  strategy  for  such  families, 
including  specific  steps  to  inform  them 
of  their  eligibility  to  apply,  and  to  solicit 
applications  from  those  in  the  housing 
market  who  are  least  likely  to  apply  for 
the  program  without  special  outreach, 
including  persons  with  disabilities; 

(e)  Sale  and  financing.  Terms  and 
conditions  of  sale  and  financing, 
including  any  below-market  financing 
under  §  906.29; 

(f)  Consultation  with  residents  and' 
purchasers.  A  description  of  resident 


input  obtained  during  the  resident 
consultation  process  required  by  the 
PHA  Plan  under  part  903  of  this  title.  If 
the  PHA  is  one  whose  Plan  does  not 
require  information  regarding 
homeownership  under  §  903.11(b)(1)  of 
this  title,  the  PHA  must  consult  with  the 
Resident  Advisory  Board  or  Boards 
regarding  the  homeownership  plan,  and 
provide  the  information  required  in  this 
paragraph; 

(g)  Counseling.  Counseling,  training, 
and  technical  assistance  to  be  provided 
to  purchasers; 

(h)  Sale  via  PRE.  If  the  program 
contemplates  sale  to  residents  by  an 
entity  other  than  the  PHA,  a  description 
of  that  entity's  responsibilities  and 
information  demonstrating  that  the 
requirements  of  §  906.19  have  been  met 
or  will  be  met  in  a  timely  fashion; 

(i)  Non-purchasing  residents.  If 
applicable,  a  plan  for  non-purchasing 
residents,  in  accordance  with  §  906.23; 

(j)  Sale  proceeds.  An  estimate  of  the 
sale  proceeds  and  an  explanation  of 
how  they  will  be  used,  in  accordance 
with  §906.31; 

(k)  Records,  accounts,  and  reports.  A 
description  of  the  recordkeeping, 
accounting,  and  reporting  procedures  to 
be  used,  including  those  required  by 
§906.33; 

(1)  Budget.  A  budget  estimate, 
showing  any  rehabiUtation  or  repair 
cost,  any  financing  assistance,  and  the 
costs  of  implementing  the  program,  and 
the  sources  of  the  funds  that  will  be 
used; 

(m)  Timetable.  An  estimated  timetable 
for  the  major  steps  required  to  carry  out 
the  program; 

(n)  Deed  restrictions.  A  deed 
restriction  or  covenant  running  with  the 
land  that  will  assure  to  HUD's 
satisfaction  that  the  requirements  of 
§§  906.27  and  906.15(b)  are  met. 

§906.40    Supporting  documentation. 

The  following  supporting 
dociunentation  must  be  submitted  to 
HUD  with  the  proposed  homeownership 
program,  as  appropriate  for  the 
particular  program: 

(a)  Supporting  documentation — PREs. 
In  approving  homeownership  programs 
in  which  the  PHA  contemplates  selling 
public  housing  units  to  a  PRE  for 
operation  as  public  housing  during  the 
5  year  interim  period  the  department 
will  require  evidentiary  materials 
including  but  not  limited  to: 

(1)  Organizational  documents  of  the 
PRE; 

(2)  Regulatory  and  operating 
agreement  between  the  PHA  and  PRE 
regarding  the  provision  of  operating 
subsidy  and  the  operation  of  the  public 


housing  units  in  accordance  with  all 
applicable  public  housing  requirements; 

(3)  Management  agreement  and  plan; 

(4)  Financing  documents,  if  any; 

(5)  A  description  of  the  use  of 
operating  subsidy  diuing  the  PRE's 
period  of  ownership,  in  the  form  of  an 
operating  pro  forma; 

(6)  A  mixed-finance  ACC  amendment 
governing  these  units: 

(7)  A  deed  restriction  or  covenant 
running  with  the  land  that  will  assure 
to  HUD's  satisfaction  that  the  PRE  will 
operate  the  units  in  accordance  with 
public  housing  laws  and  regulations, 
including  §906.19. 

(8)  A  bond  for  repairs  or  proof  of 
insurance  to  cover  any  damage  to  the 
property  during  the  period  of  PRE 
ownership  and  operation; 

(9)  Such  other  materials  as  may  be 
required  by  HUD. 

(b)  Physical  assessment.  An 
assessment  of  the  physical  condition  of 
the  properties,  based  on  the  standards 
specified  in  §  906 . 7 ; 

(c)  Feasibility.  A  statement 
demonstrating  the  practical  feasibility  of 
the  program,  based  on  analysis  of  data 
on  such  elements  as  purchase  prices, 
costs  of  repair  or  rehabilitation, 
accessibility  costs,  if  applicable, 
homeownership  costs,  family  incomes, 
availability  of  financing,  and  the  extent 
to  which  there  are  eligible  residents 
who  are  expected  to  be  interested  in 
purchase  [See  §  906.45(a)); 

(d)  PHA  performance  in 
homeownership.  A  statement  of  the 
commitment  and  capability  of  the  PHA 
(and  any  other  entity  with  substantial 
responsibility  for  implementing  the 
homeownership  program)  to 
successfully  carry  out  the 
homeownership  program.  The  statement 
must  describe  the  PHA's  (and  other 
entity's)  past  experience  in  carrying  out 
homeownership  programs  for  low- 
income  families,  and  (if  applicable)  its 
reasons  for  considering  such  programs 
to  have  been  successful.  A  PHA  that  has 
not  previously  implemented  a 
homeownership  program  for  low- 
income  families  instead  must  submit  a 
statement  describing  its  experience  in 
carrying  out  public  housing 
modernization  and  development 
projects  under  part  905  of  this  title, 
respectively; 

(e)  Nondiscrimination  certification. 
The  PHA's  or  PRE's  certification  that  it 
will  administer  the  plan  on  a 
nondiscriminatory  basis,  in  accordance 
with  the  Fair  Housing  Act,  Title  VI  of 
the  Civil  Rights  Act  of  1964,  Executive 
Order  11063,  other  authorities  cited  in 
§  5.105(a)  of  this  title,  and  the 
implementing  regiilations,  and  will 
assure  compliance  with  those 
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requirements  by  any  other  entity  that 
may  assume  substantial  responsibilities 
for  implementing  the  program; 

(f)  Legal  opinion.  An  opinion  by  legal 
coimsel  to  the  PHA,  stating  that  counsel 
has  reviewed  the  program  and  finds  it 
consistent  with  all  applicable 
requirements  of  federal,  state,  and  local 
law,  including  regulations  as  well  as 
statutes.  At  a  minimiun,  the  attorney 
must  certify  that  the  documents  to  be 
used  will  ensure  sales  only  to  eligible 
families  under  §906.15,  compliance 
with  the  5-year  PRE  sale  guarantee  in 

§  906.19(d),  and  compliance  with  the 
restriction  of  use  of  resale  proceeds  of 
§906.27; 

(g)  Board  resolution.  A  resolution  by 
the  PHA's  Board  of  Commissioners, 
evidencing  its  approval  of  the  program; 

(h)  Section  8(y).  In  any  case  where  the 
PHA  plans  to  provide  families  with 
assistance  under  the  Section  8(y) 
homeownership  option  in  connection 
with  homeownership  under  this  part,  a 
certification  that  the  PHA  will  comply 
with  the  requirements  of  the  Section 
8(y)  statute  and  implementing 
regulations; 

(i)  Other  information.  Any  other 
information  that  may  reasonably  be 
required  for  HUD  review  of  the  program. 
Except  for  the  PHA-HUD  implementing 
agreement  under  §  906.49  and  the  deed 
restriction  required  by  §  906.39(n),  HUD 
approval  is  not  required  for  documents 
to  be  prepared  and  used  by  the  PHA  in 
implementing  the  program  (such  as 
contracts,  applications,  deeds, 
mortgages,  promissory  notes,  and 
cooperative  or  condominium 
documents),  if  their  essential  terms  and 
conditions  are  described  in  the  program. 
Consequently,  those  documents  need 
not  be  submitted  as  part  of  the  program 
or  the  supporting  documentation. 

§906.41    Additional  supporting 
documentation  for  acquisition  of  non-public 
housing  for  homeownership. 

(a)  Proposal  contents.  The  PHA  must 
submit  an  acquisition  proposal  to  the 
HUD  field  office  for  review  and 
approval  before  its  homeownership  plan 
containing  acquisition  of  non-public 
housing  can  be  approved.  This  proposal 
must  contain  the  following: 

(1)  Property  description.  A 
description  of  the  properties,  including 
the  nimiber  of  housing  units,  unit  types, 
and  number  of  bedrooms,  and  any  non- 
dwelling  facilities  on  the  properties  to 
be  acquired; 

(2)  Certification.  If  the  housing  units 
were  constructed  under  a  contract  or  an 
agreement  that  they  be  sold  to  the  PHA, 
a  certification  that  the  developer/ownef 
compUed  with  all  Davis-Bacon  wage 
rate  requirements  under  §  906.37, 


including  all  required  contractual 
provisions  and  compliance  measiues, 
and  that  the  PHA  received  all  applicable 
HUD  environmental  approvals  and  all 
applicable  HUD  releases  of  funds  before 
executing  the  contract  or  agreement,  in 
accordance  v«th  §  906.47(d). 

(3)  Site  information.  A  description  of 
the  proposed  general  location  of  the 
properties  to  be  acquired,  or  where 
specific  properties  have  been  identified, 
street  addresses  of  the  properties; 

(4)  Property  costs.  The  detailed  budget 
of  costs  for  acquiring  the  properties, 
including  relocation  and  closing  costs, 
and  an  identification  of  the  sources  of 
funding; 

(5)  Appraisal.  An  appraisal  of  the 
proposed  properties  by  an  independent, 
state-certified  appraiser  (when  the  sites 
have  been  identified);  ' 

(6)  Property  acquisition  schedule.  A 
copy  of  the  PHA  acauisition  schedule; 

(7)  Environmentai  information,  (i)  The 
environmental  information  required  by 
§  906.47(f),  where  HUD  will  perform  the 
environmental  review  under  24  CFR 
part  50,  or  a  statement  identifying  the 
responsible  entity  that  has  performed  or 
will  perform  the  review  under  24  CFR 
part  58.  This  paragraph  (a)(7)(i)  does  not 
apply  to  a  property  where  a  contract  or 
agreement  for  sale  to  the  PHA  has 
already  been  executed  and  HUD  has 
already  given  prior  approval  of  the 
property  following  environmental 
review  under  24  CFR  part  50. 

(ii)  Where  the  PHA's  homeovraership 
program  is  submitted  for  approval  to 
HUD  and  contemplates  acquisition  of 
properties  not  identified  at  the  time  of 
submission  or  approval,  the  procedures 
at  §  906.47(e)  apply. 

(8)  Market  analysis.  An  analysis  of  the 
potential  market  of  eligible  purchasers 
for  the  homeownership  units. 

(9)  Additional  HUD-requested 
information.  Any  additional  information 
that  may  be  needed  for  HUD  to 
determine  whether  it  can  approve  the 
proposal. 

(b)  Cost  limit.  The  acquisition  cost  of 
each  property  is  limited  by  the  housing 
cost  cap  limit,  as  determined  by  HUD. 

§906.43    Where  a  PHA  is  to  sutmit  a 
homeownership  program  for  HUD  approval. 

A  PHA  must  submit  its  proposed 
homeownership  program  together  with 
supporting  dociunentation,  in  a  format 
prescribed  by  HUD,  to  the  Special 
Application*  Center  with  a  copy  to  the 
appropriate  HUD  field  office. 

§  906.45    HUD  criteria  for  reviewing  a 
proposed  homeownership  program. 

HUD  will  use  the  following  criteria  in 
reviewing  a  homeownership  program: 

(a)  Feasibility.  The  program  must  be 
practically  feasible,  v»rith  sound 


potential  for  long-term  success. 
Financial  viability,  including  the 
capability  of  piut:hasers  to  meet  the 
financial  obligations  of  homeownership. 
is  a  critical  requirement. 

(b)  Legality.  Counsel  for  the  PHA  shall 
certify  that  the  homeownership  program 
is  consistent  with  applicable  law, 
including  the  requirements  of  this  part 
and  any  other  applicable  federal,  state, 
and  local  statutes  and  regulations, 
including  existing  contracts,  and  HUD 
shall  accept  such  certification  luiless 
HUD  has  information  indicating  that  the 
certification  is  incorrect. 

(c)  Documentation.  The  program  must 
be  clear  and  complete  enough  to  serve 
as  a  working  document  for 
implementation,  as  well  as  a  basis  for 
HUD  review. 

(d)  PHA  performance  in 
homeownership.  The  PHA  (and  any 
other  entity  with  substantial 
responsibility  for  implementing  the 
homeovraership  program)  must  have 
demonstrated  the  commitment  and 
capability  to  successfully  implement  the 
homeownership  program  based  upon 
the  criteria  stated  in  §  906.41(d). 

§906.47    Environmental  requirements. 

(a)  General.  HUD  environmental 
regulations  at  24  CFR  part  58  apply  to 
this  part,  unless,  under  §  58.11  of  this 
title,  HUD  itself  performs  the 
environmental  review  under  24  CFR 
part  50.  The  PHA  conducting  a 
homeownership  program  under  this  part 
must  comply  with  this  section  and  part 
50  or  58,  as  apphcable. 

(b)  Assistance  to  facilitate  the 
purchase  of  homes.  Where  the  PHA's 
homeownership  program  involves 
assistance  provided  under  the  1937  Act 
solely  to  assist  homebuyers  to  purchase 
existing  dwelling  units  or  dwelling 
units  imder  construction,  an 
environmental  review  is  not  required 
under  part  58  or  part  50  of  this  title. 
However,  the  requirements  of  §  58.6  or 
§  50.19(b)(15)  of  this  tide  are  still 
applicable. 

(c)  Public  housing  units  in  the  PHA 's 
inventory.  Before  the  PHA  rehabiUtates 
or  repairs  units  in  its  inventory  for  use 
for  homeownership,  or  expends  or 
commits  HUD  or  local  funds  for  such 
activities,  the  responsible  entity  must 
comply  with  part  58  and  the  PHA, 
where  required,  must  submit  and 
receive  HUD  approval  of  its  request  for 
release  of  funds,  or  HUD  must  have 
completed  any  part  50  environmental 
review  and  notified  the  PHA  of  its 
approval  of  the  property.  HUD  may  not 
release  funds  under  this  part  before  the 
appropriate  approval  is  obtained. 

(d)  Units  to  be  acquired  with  federal 
funds  and  used  for  public  housing 
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homeownership.  A  PHA  may  not  enter 
into  any  contract  for  acquisition  of  real 
property  to  be  used  in  a  homeownership 
program  unless  the  required 
environmental  reviews  have  been 
performed  and  approvals  have  been 
obtained. 

(e)  Specific  units  unidentified.  Where 
the  PHA's  homeownership  program 
contemplates  acquisition  of  properties 
not  identified  at  the  time  of  submission, 
the  PHA  must  certify  that  it  will  comply 
with  this  section,  including  paragraph 
(f)  of  this  section,  prior  to  such 
acquisition  or  construction.  HUD  may 
conditionally  approve  such  a 
homeownership  program;  however, 
HUD  will  not  give  final  approval  of  any 
site  or  unit  until  the  required 
environmental  review  has  been 
completed. 

(f)  Information.  The  PHA  shall  supply 
all  relevant  information  necessary  for 
the  responsible  entity,  or  HUD,  if 
applicable,  to  perform  the 


environmental  review  for  each  property 
included  in  the  homeownership 
program,  and,  if  necessary,  shall  carry 
out  mitigating  measures  or  select 
alternate  eligible  properties.  Where 
HUD  performs  the  environmental 
review,  the  PHA  shall  comply  with  24 
CFR  50.3(h). 

(g)  Non-exclusivity.  Nothing  in  this 
section  relieves  the  participating  PHA, 
and  its  partners  and  contractors,  from 
complying  with  all  requirements  of  24 
CFR  part  50  or  part  58,  as  applicable. 

§906.49    HUD  approval;  implementing 
agreement. 

HUD  may  approve  a  homeownership 
program  as  submitted,  conditionally 
approve  it  under  §  906.47(e),  or  return  it 
to  the  PHA  for  revision  and 
resubmission.  Where  such  conditional 
approval  is  given,  the  PHA,  partners, 
and  contractors  remain  subject  to  the 
restrictions  in  §906.47.  Upon  HUD 
notification  to  the  PHA  that  the 


homeownership  program  is  approvable 
(in  final  form  that  satisfies,  all  applicable 
requirements  of  this  part),  the  PHA  and 
HUD  will  execute  a  written 
implementing  agreement,  in  a  form 
prescribed  by  HUD,  to  evidence  HUD 
approval  and  authorization  for 
implementation.  The  program  itself,  as 
approved  by  HUD,  must  be  incorporated 
in  the  implementing  agreement.  Any  of 
the  items  of  supporting  documentation 
may  also  be  incorporated,  if  agreeable  to 
the  PHA  and  HUD.  The  PHA  is 
obligated  to  carry  out  the  approved 
homeownership  program  and  other 
provisions  of  the  implementing 
agreement  without  modification,  except 
with  written  approval  by  HUD. 

Dated:  March  4,  2003. 
Michael  M.  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  03-5653  Filed  3-10-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  203 
[Docket  No.  FR-4745-P-01] 
RIN  2502-AH84 

Eligibility  of  Adjustable  Rate 
Mortgages 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  a  recent  statutory 
revision,  this  rule  makes  available  new 
adjustable  rate  mortgage  products  for 
single-Tamily  homes  tailored  to  the 
needs  of  borrowers.  This  rule  also 
makes  provisions  for  the  frequency  and 
amount  of  interest  rate  changes  for  these 
new  products. 

DATES:  Comment  Due  Date:  May  12, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Beavers,  Home  Mortgage 
Insurance  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 
20410.  at  (202)  708-2121.  Persons  with 
hearing-  or  speech-impairments  may 
access  these  numbers  via  TTY  by  cedling 
the  Federal  Information  Relay  Service  at 
(800) 877-8339. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  251  of  the  National  Housing 
Act,  12  U.S.C.  1715Z-16  (Section  251) 
authorizes  the  Secretary  to  insure 
ac^ustable  rate  mortgages  (ARMs). 
Congress  enacted  revisions  to  this 
statute  in  the  Veterans  Affairs,  HUD, 
and  Independent  Agencies 
Appropriations  Act  for  Fiscal  Year  2002 
(Pub.  L.  107-73,  approved  November 
26.  2001;  115  Stat.  651.  at  674).  Prior  to 
this  statutory  change,  Section  251 
permitted  the  Secretary  to  insure  ARMs 
where  the  adjustments:  (1)  Were  made 
on  an  annual  basis;  (2)  were,  as  to  each 


adjustment,  limited  to  an  annual  cap  of 
1  percentage  point  on  the  outstanding 
loan  balance;  and  (3)  were  limited,  for 
the  life  of  the  loan,  to  a  maximum 
increase  of  5  percentage  points  above 
the  initial  interest  rate. 

The  recently-enacted  revision  adds 
additional  categories  of  ARMs  to  these 
pre-existing  ones.  Under  this  revision, 
which  adds  a  new  subsection  (d)  to 
Section  251,  the  Secretary  may  insure 
ARMs  on  single-family  properties  that 
have  interest  rates  that  are  fixed  for  the 
first  three  years  or  more  of  the  mortgage 
term;  that  are  thereafter  adjusted 
annually;  and  are  not  limited  to 
adjustments  of  one  percentage  point  if 
the  interest  rate  remains  fixed  for  more 
■than  five  years. 

The  new  statute  also  amends  the 
information  disclosure  requirements  of 
Section  251.  HUD  must  require 
mortgage  lenders  to  make  available  to 
the  mortgagor,  at  the  time  of  applying 
for  an  ARM  under  this  section,  a  written 
explanation  of  the  features  of  an 
adjustable  rate  mortgage.  This 
explanation  must  be  consistent  with  the 
disclosure  requirements  under  the  Truth 
in  Lending  Act,  15  U.S.C.  1601  et  seq., 
applicable  to  variable  rate  mortgages 
secured  by  a  principal  dwelling.  The 
regulation  includes  this  provision: 
however,  the  provision  would  be  self- 
implementing  even  were  it  absent  from 
the  regulation. 

The  rate  index  provisions  remain 
unchanged.  As  in  the  statute  prior  to  the 
recent  revisions,  the  interest  rate  must 
be  based  on  a  national  index  approved 
in  regulations,  information  about  which 
is  readily  accessible  to  borrowers  from 
gener^ly  published  sources. 

HUD's  current  regulations  on 
adjustable  rate  mortgages  eligible  for 
mortgage  insurance  are  found  at  24  CFR 
203.49.  This  proposed  rule  would 
amend  that  section. 

B.  This  Proposed  Rule 

This  proposed  rule  would  add  a  new 
paragraph  (a)  between  the  introductory 
paragraph  and  current  §  203.49(a), 
which  is  redesignated  as  §  203.49(b)^ 
The  effect  of  this  paragraph  would  be  to 
recognize  specific  categories  of 
adjustable  rate  mortgages  as  eligible  for 
insurance,  based  on  the  year  of  the  loan 
in  which  the  rate  may  first  be  adjusted. 
These  categories  are  one,  three,  five, 
seven  and  ten-year  ARMs. 

Proposed  §  203.49(d)  would  specify 
the  time  periods  mortgages  must  be 
adjusted  for  each  of  the  different  types 
of  ARMs.  In  each  case,  in  accordance 
with  current  practice,  the  rule  proposes 
a  six-month  "window"  for  adjustment. 
In  other  words,  groups  of  mortgages,  the 
anniversary  dates  of  which  fall  into  a 


six-month  period,  can  be  adjusted 
together.  This  is  convenient  for  lenders, 
and  also  allows  GNMA,  when  pooling 
mortgages  for  purposes  of  issuing 
mortgage-backed  securities,  to  have 
larger  pools.  For  example,  if  the 
adjustment  date  of  a  particular  set  of 
mortgages  to  be  pooled  is  June  1,  2001, 
GNMA  can  include  mortgages  with 
adjustment  dates  going  back  to  January 
1,  2001,  in  the  pool.  Those  January  1 
mortgages  would  not  adjust  until  June  1 , 
2001 .  This  proposed  window  for 
adjustments  is  a  matter  of 
administrative  convenience  and  would 
not  change  the  fact  that  five-year  ARMs 
fall  under  the  maximum  cap  provisions 
(one  percentage  point  for  the  annual 
adjustment  and  five  percent  total 
variance  in  rates  for  the  life  of  the  loan) 
in  12  U.S.C.  1715z-16(a). 

Proposed  §  203.49(e),  "Magnitude  of 
changes,"  is  redesignated  as  §  203.49(f) 
and  revised  to  take  into  accoiuit  the  new 
types  of  ARMs.  Section  203.49(f)(1) 
covers  one,  three  and  five-year  ARMs. 
Following  the  statutory  provisions 
applicable  to  adjustable  rate  mortgages 
that  have  an  interest  rate  that  is  fixed  for 
five  or  fewer  years,  adjustments  would 
be  limited  to  a  maximum  of  one 
percentage  point  in  variance  from  the 
prior  interest  rate.  If  the  underlying 
index  changes  more  than  one  percentage 
point,  the  rule  proposes  that  the  excess 
amoimt  may  not  be  made  up  in  an 
adjustment  the  following  year.  Finally, 
the  overall  total  cap  in  adjustments  of 
five  percentage  points  over  the  life  of 
the  loan  from  12  U.S.C.  1715z-16(a) 
would  be  implemented  in  this 
paragraph.  Because  of  the  insertion  of 
new  §  203.49(f)(2),  described  in  the 
following  paragraph,  new  §  203.49(f)(3) 
contains  the  material  in  current 
§  203.49(e)(2). 

Proposed  §  203.49(0(2)  would 
implement  the  somewhat  different 
requirements  for  seven  and  ten-year 
ARMs.  The  one-year  and  total  loan 
adjustment  caps  do  not  apply  to  ARMs 
in  these  categories.  The  proposed  rule 
would  permit  for  these  ARMs  a  change 
in  annual  adjustments  of  up  to  two 
percentage  points,  and  the  total 
mortgage  change  may  go  up  to  six 
percentage  points. 

Proposed  §  203.49(i),  redesignated 
from  §  203.49(h)  in  the  current  rule, 
would  amend  the  cross-references  to 
eliminate  the  cross-reference  to 
mortgage  insurance  for  disaster  victims, 
24  CFR  203.18(e).  The  effect  of  this 
change  is  to  permit  insurance  of  ARMs 
under  this  provision.  Finally,  technical 
revisions  would  be  made  to  §  203.49(i), 
which  is  redesignated  as  §  203.49(j)  in 
this  proposed  rule. 
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Other  portions  of  24  CFR  203.49  are 
not  affected  by  this  rulemaking,  and  will 
remain  as  currently  codified  in  the  Code 
of  Federal  Regulations. 

Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
permits  greater  flexibility  in  HUD- 
insured  ARMs,  thus  providing  more 
products  for  potential  homebuyers.  This 
rule  imposes  no  requirements  on 
businesses. 

Notwithstanding  HUD's 
determination  that  this  rulejdoes  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
HUD  specifically  invites  comment 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  the 
preamble. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has  ' 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  Section  102(2){C)  of  the 
National  Envirorunental  Policy- Act  of 
1969.  This  finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
2041Q-0500. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Executive  Order  are  met.  This  rule  does 
not  have  federalism  implications  and 
does  not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 


agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  does  not 
impose  any  Federal  mandates  on  any 
state,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866  (entitled 
"Regulatory  Plaiming  and  Review"). 
OMB  determined  that  this  proposed  rule 
is  a  "significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the 
proposed  rule  subsequent  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC.  20410-0500. 

Catalog  of  Federal  Domestic  Assistance. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  applicable  to  this 
rule  are  14.108, 14.117,  and  14.119. 

List  of  Subjects  in  24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insiu^ance, 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

For  the  reasons  stated  in  the 
preamble,  HUD  proposes  to  amend  24 
CFR  part  203  as  follows: 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  203  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1709, 1710, 1715b, 
1715Z-16,  and  1715u:  42  U.S.C.  3535(d). 

2.  Section  203.49  is  amended  as 
follows: 

a.  Redesignate  paragraphs  (a)  through 
(j)  as  paragraphs  (b)  through  (k) 
respectively; 

b.  Add  a  new  paragraph  (a);  and 

c.  Revise  newly  designated 
paragraphs  (d),  (f),  (g).  (i)  and  (j). 

The  additions  and  revisions  read  as 
follows: 

§  203.49    Eligibility  of  adjustable  rate 
mortgages. 

***** 

(a)  Types  of  mortgages  insumble.  The 
types  of  adjustable  rate  mortgages  that 
are  insurable  are  those  for  which  the 


interest  rate  may  be  adjusted  annually 
by  the  mortgagee,  beginning  after  one, 
three,  five,  seven  or  ten  years  from  the 
date  of  the  mortgagor's  first  debt  service 
payment. 
***** 

(d)  Frequency  of  Interest  Rate 
Changes.  (1)  The  interest  rate 
adjustments  must  occur  annually  from 
the  date  of  the  mortgagor's  first  debt 
service  payment,  except,  for  these  types 
of  mortgages,  the  first  adjustment  shall 
be  no  sooner  nor  later  than  the 
following: 

(i)  One  year  adjustable  rate 
mortgages — no  sooner  than  12  months 
nor  later  than  18  months; 

(ii)  Three  year  adjustable  rate 
mortgages — no  sooner  than  36  months 
nor  later  than  42  months; 

(iii)  Five  year  adjustable  rate 
mortgages — no  sooner  than  60  months 
nor  later  than  66  months; 

(iv)  Seven  year  adjustable  rate 
mortgages — ^no  sooner  than  84  months 
nor  later  than  90  months;  and 

(v)  Ten  year  adjustable  rate 
mortgages — no  sooner  than  120  months 
nor  later  than  126  months. 

(2)  To  set  the  new  interest  rate,  the 
mortgagee  will  determine  the  change 
between  the  initial  (i.e.,  base)  index 
figure  and  the  current  index  figure,  or 
will  add  a  specific  margin  to  the  current 
index  figure.  The  initial  index  figure 
shall  be  the  most  recent  figure  available 
before  the  date  of  mortgage  loan 
origination.  The  current  index  figure 
shall  be  the  most  recent  index  figure 
available  30  days  before  the  date  of  each 
interest  rate  adjustment. 
*        *        *        *        * 

(f)  Magnitude  of  changes.  The 
adjustable  rate  mortgage  initial  contract 
interest  rate  shall  be  agreed  upon  by  the 
mortgagee  and  the  mortgagor.  The  first 
adjustment  to  the  contract  interest  rate 
shall  take  place  in  accordance  with  the 
schedule  set  forth  under  paragraph  (d) 
of  this  section.  Thereafter,  for  all 
adjustable  rate  mortgages,  the 
adjustment  shall  be  made  annually, 
subject  to  the  following  conditions  and 
limitations: 

(1)  For  one.  three  and  five  year 
adjustable  rate  mortgages,  no  single 
adjustment  may  result  in  a  change  in 
either  direction  of  more  than  one 
percentage  point  fitjm  the  interest  rate 
in  effect  for  the  period  immediately 
preceding  that  adjustment.  Index 
changes  in  excess  of  one  percentage 
point  may  not  be  carried  over  for 
inclusion  in  an  adjustment  for  the     ^ 
following  year.  Adjustments  in  the 
effective  rate  of  interest  over  the  entire 
term  of  the  mortgage  may  not  result  in 
a  change  in  either  direction  of  more 
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than  hve  percentage  points  from  the 
initial  contract  interest  rate. 

(2)  For  seven  and  ten  year  adjustable 
rate  mortgages,  no  single  adjustment  to 
the  interest  rate  shall  result  in  a  change 
in  either  direction  of  more  than  two 
percentage  points  from  the  interest  rate 
in  effect  for  the  period  immediately 
preceding  that  adjustment.  Index 
changes  in  excess  of  two  percentage 
points  may  not  be  carried  over  for 
inclusion  in  an  adjustment  in  a 
subsequent  year.  Adjustments  in  the 
effective  rate  of  interest  over  the  entire 
term  of  the  mortgage  may  not  result  in 
a  change  in  either  direction  of  more 
than  6  percentage  points  from  the  initial 
contract  rate. 

(3)  At  each  adjustment  date,  changes 
in  the  index  interest  rate,  whether 
increases  or  decreases,  must  be 
translated  into  the  adjusted  mortgage 
interest  rate,  except  that  the  mortgage 
may  provide  for  minimum  interest  rate 


change  limitations  and  for  minimum 
increments  of  interest  rate  changes. 

(g)  Pre-Loan  Disclosure.  The 
mortgagee  is  required  to  make  available 
to  the  mortgagor,  at  the  time  of  loan 
application,  a  written  explanation  of  the 
features  of  an  adjustable  rate  mortgage 
consistent  with  the  disclosure 
requirements  applicable  to  variable  rate 
mortgages  secured  by  a  principal 
dwelling  under  the  Truth  in  Lending 
Act,  15  U.S.C.  1601  et  seq. 
•        *        *        •        • 

(i)  Cross-reference.  Sections  203.21 
(level  pajrment  amortization  provisions) 
and  203.44  (open-end  advances)  do  not 
apply  to  this  section.  This  section  does 
not  apply  to  a  mortgage  that  meets  the 
requirements  of  Sections  203.18(a)(4) 
(mortgagors  of  secondary  residences), 
203.18(c)  (eligible  non-occupant 
mortgagors),  203.18(d)  (outlying  area 
properties),  203.43  (miscellaneous  type 
mortgages),  203.43c  (mortgages 
involving  a  dwelling  imit  in  a 


cooperative  housing  development). 
203.43d  (mortgages  in  certain 
communities),  203.43e  (mortgages 
covering  houses  in  federally  impacted 
areas),  203.45  (graduated  payment 
mortgages),  and  203.47  (growing  equity 
mortgage). 

(j)  Aggregate  amount  of  mortgages 
insured.  The  aggregate  number  of 
adjustable  rate  mortgages  insured 
pursuant  to  this  section  and  24  CFR  part 
234  in  any  fiscal  year  may  not  exceed 
30  percent  of  the  aggregate  number  of 
mortgages  and  loans  insured  by  the 
Secretary  under  Title  11  of  the  National 
Housing  Act  during  the  preceding  year. 
*        *        •        *        * 

Dated:  January  9.  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

(FR  Doc.  03-5890  Filed  3-10-03;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  MARCH  11,  2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Indiana;  published  1-10-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  Medicaid: 
Fire  safety  standards  for 
certain  health  care 
facilities;  published  1-10- 
03 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Records  maintenance; 
technical  correction; 
published  3-11-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
'    Hartzell  Propeller,  Inc.; 

published  2-4-03 
IHoneywell;  published  2-24- 

03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Conservation  Security 
Program;  comments  due 
by  3-20-03;  published  2- 
18-03  [FR  03-03782] 

AGRICULTURE 
DEPARTMENT 

Natural  Resources 
Conservation  Service 

Loan  and  purchase  programs: 
Conservation  Security 
Program;  comments  due 
by  3-20-03;  published  2- 
18-03  [FR  03-03782) 


AGRICULTURE 
DEPARTMENT 

Administrative  practice  and 
procedure: 

Civil  rights  discrimination 
complaints;  adjudication: 
comments  due  by  3-17- 
03;  published  2-14-03  [FR 
03-03565) 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  3-20-03; 
published  2-18-03  [FR 
03-03589) 
Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordfish, 
and  shart(s;  comments 
.due  by  3-17-03; 
published  11-15-02  [FR 
02-29086) 
Atlantic  tunas,  swordfish, 
and  sharks,  and  Atlantic 
billfish;  exempted  fishing 
activities;  comments 
due  by  3-17-03; 
published  1-10-03  [FR 
03-00520] 
Magnuson-Stevens  Act 
provisk>ns — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  3-17-03; 
published  2-28-03  [FR 
03-04681) 
Domestk:  fisheries; 
exempted  fishing  permit 
applk^ations;  comments 
due  by  3-17-03; 
published  2-28-09  [FR 
03-04680] 
National  standard 
guidelines;  revision; 
comments  due  by  3-17- 
03;  published  2-14-03 
[FR  03-03758) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Chemical  recovery 
combustion  sources  at 
kraft,  soda,  sulfite,  and 
stand-alone  semichemical 
pulp  mills;  comments  due 
by  3-20-03;  published  2- 
18-03  [FR  03-03701] 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Calitomia;  comments  due  by 
3-17-03;  published  2-13- 
03  [FR  03-03416) 


Rhode  Island;  comments 
due  by  3-17-03;  published 
2-14-03  [FR  03-03698) 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  servk:es,  special: 
Private  land  mobile 
services — 

Dedicated  short-range 
communication  services 
in  5.850-5.925  GHz 
""   band;  comments  due  by 
3-17-03;  published  1-15- 
03  [FR  03-00812) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
General  and  plastic  surgery 
devices — 

Eight  surgk:al  suture 
devices;  special  control 
designation;  comments 
due  by  3-19-03; 
published  12-19-02  [FR 
02-31991] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safely: 
Chicago  Captain  of  Port 
Zone,  IL;  safety  zones; 
comments  due  by  3-17- 
03;  published  2-14-03  [FR 
03-03739] 
St.  Thomas,  U.S.  Virgin 
Islands;  security  zone; 
comments  due  by  3-21- 
03;  published  2-19-03  [FR 
03-03978] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 

SpOCtCS- 

Mountain  plover,  comments 
due  by  3-21-03;  published 
2-21-03  [FR  03-04152) 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulfur  operations: 
Documents  incorporated  by 
reference;  comments  due 
by  3-17-03;  published  1- 
14-03  [FR  03-00665] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Glen  Canyon  National 
Recreation  Area,  UT  and 
AZ;  personal  watercraft 
use;  comments  due  by  3- 
18-03:  published  1-17-03 
[FR  03-01157) 

JUSTICE  DEPARTMENT 

Drug  Enforcement 

Administration 

Schedules  of  controlled 
substances: 


Anabolk;  steroid  products; 
comments  due  by  3-17- 
03;  published  1-15-03  [FR 
03-00772) 
PERSONNEL  MANAGEMENT 
OFFICE 

Employee  responsibilities  and 
conduct;  comments  due  by 
3-17-03;  published  1-15-03 
[FR  03-00818) 
Retirement: 
Retirement  coverage  and 
service  credit  elections  for 
current  and  former 
nonappropriated  fund 
employees;  comments 
due  by  3-17-03;  published 
1-16-03  [FR  03-00819] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 
Administrative  proceedings; 
timeliness;  comments  due 
by  3-21-03;  published  2- 
19-03  [FR  03-03915] 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  expiration 
date  extension;  comments 
due  by  3-16-03;  published 
12-9-02  [FR  02-30951) 
Privacy  Act;  implementation; 
comments  due  by  3-17-03; 
published  1-15-03  [FR  03- 
00828] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certifk:ation  and 
operations: 

Transponder  continuous 
operation:  comments  due 
by  3-17-03;  published  1- 
14-03  [FR  03-00685] 
Airworthiness  directives: 
Bell;  comments  due  by  3- 
17-03;  published  1-15-03 
[FR  03-00328) 
Boeing:  comments  due  by 
3-17-03;  published  1-29- 
03  [FR  03-01957) 
Honeywell;  comments  due 
by  3-17-03;  put>lished  1- 
15-03  [FR  03-00643] 
McDonnell  Douglas; 
comments  due  by  3-17- 
03;  published  1-30-03  [FR 
03-02095) 
New  Piper  Aircraft,  Inc.; 
comments  due  by  3-21- 
03;  published  1-27-03  [FR 
03-01679] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  3-21- 
•      03;  published  2-12-03  [FR 

03-03449] 
Airworthiness  standards: 
Special  conditions — 
Embraer  Model  170-100 
and  107-200  airplanes: 


comments  due  by  3-20- 
03;  published  2-3-03 
[FR  03-02423] 
Colored  Federal  alnways; 
comments  due  by  3-17-03; 
published  1-30-03  [FR  03- 
02189) 
VOR  and  colored  Federal 
airways;  comments  due  by 
3-17-03;  published  1-30-03 
[FR  03-02190) 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Miscellaneous  amendments; 
comments  due  by  3-17- 
03;  published  1-21-03  [FR 
03-00580] 
TREASURY  DEPARTMENT 
Alcofiol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 

designations: 
V  Red  Hill,  OR,  and  Red  Hills, 
CA;  comments  due  by  3- 


17-03;  published  1-16-03 

[FR  03-00847] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Expenditures  deduction  and 
capitalization:  guidance: 
public  hearing;  comments 
due  by  3-19-03;  published 
12.19-02  [FR  02-31859] 

VETERANS  AFFAIRS 

DEPARTMENT 

Medical  benefits: 
Enrollment;  hospital  and 
outpatient  care  provided 
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U.S.  Highbush  Blueberry  Council;  name  change  and 
membership  increase,  11756-11759 
Spearmint  oil  produced  in  Far  West,  11751-11756 
NOTICES 

Frozen  onions;  grade  standards,  11801-11802 
Sweet  potatoes;  grade  standards,  11802 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Food  and  Nutrition  Service  , 

See  Forest  Service 

Arts  and  IHumanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Census  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11805-11806 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11862-11864 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  Organization  Strategies  for  Prevention,  Early 
Detection  or  Survivorship  of  Cancer  in  Underserved 
Populations,  11864-11867 

Commerce  Department 

See  Census  Bureau 

See  Foreign-Trade  Zones  Boeird  |^ 

See  Industry  and  Security  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Navy  Department 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11811 


Meetings: 
Science  Board,  11811-11812 

Education  Department 

NOTICES 

Meetings: 
Educational  Excellence  for  Hispanic  Americans. 
President's  Advisory  Commission,  11813 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings:  ' 

International  Energy  Agencv  Industry  Advisory  Board, 
11813-11814 
Natural  gas  exportation  and  importation: 

Petro-Canada  Hydrocarbons  Inc.  et  al.,  11814 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Rubber  tire  manufacturing;  technical  correction,  11745- 
11747 
PROPOSED  RULES 
Water  programs: 
Pollutants  analysis  test  procedures;  guidelines — 
Detection  and  quantitation  concepts  assessment; 

technical  support  document,  11791-11793 
Detection  and  quantitation  procedures.  11770-11790 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11833 
Confidential  business  information  and  data  transfer,  11833- 

11836 
Meetings:  - 

National  Drinking  Water  Advisory  Council,  11836 
State  FIFRA  Issues  Research  and  Evaluation  Group. 
11836-11837 
Pesticide,  food,  and  feed  additive  petitions: 
HoUiday  Pigments  Ltd.,  11843-11846 
Interregional  Research  Project  JNo.  4),  11846-11855 
Pesticide  programs: 
Tolerance  reassessment  decisions — 
Imazalil,  11837-11839 
Pesticide  registration,  cancellation,  etc.: 
Dow  AgroSciences  LLC.  11839-11841 
Interregional  Research  Project  (No.  4),  11841-11843 
Pesticides;  experimental  use  permits,  etc.: 

BASF  Corp.,  11855-11856 
Reports  and  guidance  documents;  availability,  etc.: 
Pesticides — 
Policy  guidance  documents;  procedures  concerning 
development,  modification,  and  implementation, 
11856-11858 
Water  pollution  control: 
Total  maximum  daily  loads — 
Ouachita  river  basin,  LA,  11858  .  ..  • 

Water  programs: 
National  Clean  Water  Act  Recognition  Awards: 

application  and  nomination  information  availability. 
-    11858-11859 
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Federal  Aviation  Administration 

RULES 

Class  D  and  Class  E  airspace.  11736-11738 
Class  E  airspace.  11738-11739 
PROPOSED  RULES 

Aircraft  products  and  parts;  certification  procedures: 
Production  Approval  Holder's  quality  system;  products 
and/or  parts  that  have  left  system,  performing  work 
on;  policy  statement.  11759-11760 
Airworthiness  directives: 

B/VE  Systems  (Operations)  Ltd.,  11760-11762 
Boeing,  11764-11770 
Domier.  11762-11764 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Fuselage  doors  and  hatches,  11885-11886 
Pilot-in-command  qualifications  for  special  airports. 
11886 
Exemption  petitions;  summary  and  disposition.  11887- 

11893 
Meetings: 
Air  Traffic  Procedures  Advisory  Committee.  11893 
RTCA,  Inc.,  11893-11894 
Passenger  facility  charges;  applications,  etc,: 

Erie  International  Airport-Tom  Ridge  Field,  PA,  11894 
Reports  and  guidance  documents;  availability,  etc.: 
Aircraft  diesel  engine  installations  in  small  airplanes; 

policy  statement,  11894-11895 
Flightcrew  oxygen  masks;  testing,  11895-11896 
Flight  critical  system  components  identification;  policy 
statement,  11895 
Technical  standard  orders: 

Rotorcraft,  transport  airplane,  and  normal  and  utility 
seating  system,  11896 

Federal  Communications  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Strategic  Planning  and  Policy  Analysis  Office,  11747 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Duke  Energy  Hinds.  LLC.  et  al..  11826-11830 

Hydroelectric  applications,  11830-11831 

Meetings;  Sunshine  Act,  11831-11833 

Applications,  hearings,  determinations,  etc,: 
AES  Warrior  Run.  Inc.,  11814-11815 
CenterPoint  Energy  Gas  Transmission  Co.,  11815 
CMS  Trunkline  Gas  Co.,  LLC,  11815 
Colorado  Interstate  Gas  Co.,  11815-11816 
Columbia  Gas  Transmission  Corp.,  11816-11817 
Columbia  Gulf  Transmission  Co..  11817 
Dominion  Transmission.  Inc.,  11817-11818 
Florida  Gas  Transmission  Co.,  11818 
Humble  Gas  Pipeline  Co.,  11818 
Kern  River  Gas  Transmission  Co.,  11818-11819 
Missouri  Interstate  Gas.  LLC.  11819 
National  Fuel  Gas  Supply  Corp..  11819 
Northern  Border  Pipeline  Co..  11819-11820 
Northwest  Pipeline  Corp.,  11820 
Panhandle  Eastern  Pipe  Line  Co.,  11820-11824 
San  Diego  Gas  &  Electric  Co.,  11821-11822    • 
Southwest  Gas  Storage  Co..  11822 
Swecker.  Gregory.  11822 
Tractebel  Calypso  Pipeline,  LLC,  11823 
TransColorado  Gas  Transmission  Co.,  11821.  11824 
Transcontinental  Gas  Pipe  Line  Corp..  11824-11826 


Williston  Basin  Interstate  Pipeline  Co.,  11826 
Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Wright,  Stearns,  and  Sherburne  Counties,  MN,  11896- 
11897 

Federal  Mlaritime  Commission 

NOTICES 

Agreements  filed,  etc.,  11859 

Ocean  transportation  intermediary  licenses: 
Americar  Global  Logistics,  Inc.,  et  al.,  11859 
Golden  Jet  Freight  Forwarders  et  al.,  11859-11860 
Motorvation  Services  Inc.  et  al..  11860 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  11860 
Formations,  acquisitions,  and  mergers.  11860-11861 

Federal  Transit  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Transit  assistance  programs;  apportionments,  allocations, 
and  program  information,  11905-11965 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  and  marine  mammal 

permit  applications,  11872 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc.— 
Alaska;  oil  and  gas  industry  exploration  activities; 
polar  bears.  11872-11873 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  11867-11870 
Reports  and  guidance  documents;  availability,  etc.: 
Leveraging  Handbook;  agency  resource  for  effective 

collaborations,  11870-11871 
Medical  devices —   . 
Studies  evaluating  diagnostic  tests;  results  reporting; 
statistical  guidance.  11871-11872 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplemental 
nutrition  program — 
Income  eligibility  guidelines.  11802-11805 

Foreign  Assets  Control  Office 

RULES 

Iranian  transactions  and  Iraqi  sanctions  regulations: 
Humanitarian  activities  by  nongovernmental 
organizations;  authorization.  11741-11745 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ohio.  11806-11807 
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Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees —  . 
Crook  County.  11805 
Lassen  County.  11805 

Health  and  Human  Services  Department 

See  Aging  Administration 

See  Centers  for  Disease  Contfbl  and  Prevention 

See  Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  11861 

Industry  and  Security  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals.' 
submissions,  and  approvals,  11807-11808 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Reclamation  Bureau 


Internal  Revenue  Service 

RULES 

Procedure  and  administration: 
Returns  and  return  information  disclosure;  prohibitions 
and  penalities  for  unauthorized  inspection  of  returns 
and  related  information,  11739-11741 
NOTICES 
Meetings: 
Art  Advisory  Panel.  11901-11902 
Taxpayer  Advocacy  Panels.  11902-11904 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

Advance  Ross  Sub  Co.  et  al..  11876-11877 

Ajax/Acom  Manufacturing.  Inc..  11877 

Ponderosa  Fibres  of  America,  Inc.,  et  al.,  11877-11878 


l^bor  Department 

See  Mine  Safety  and  Health  Administration 


Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Coal  mine  safety  and  health: 
Underground  mines — 
Belt  entry  use  as  inteike  air  course  to  ventilate  working 
sections  and  areas  where  mechanized  equipment  is 
being  installed  or  removed;  safety  standards,  11770 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Trade  Agreements  Act;  exception  for  U.S. -made  end 
products,  11747-11748 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  11878-11879 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Leadership  Initiatives  Advisory  Panel,  11879  , 

National  Highway  Traffic  Safety  Administration 

NOTICES 
Meetings: 
Crash  Injiuy  Research  and  Engineering  Network,  11897- 
11898 
Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 

Importation  eligibility;  determinations,  11898-11901 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  cind  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  11794-11799 
Magnuson-Stevens  Act  provisions — 
Domestic  fisheries;  exemption  fishing  permit 
applications,  11793-11794 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  11808-11810 
Meetings: 
South  Atlantic  Fishery  Management  Council,  11810- 
11811 


i^nd  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Arizona,  11873 

Nevada.  11873-11874 
Oil  and  gas  leases:  , 

New  Mexico,  11874 
Opening  of  public  lands: 

Arizona,  11874-11875 
Realty  actions;  sales,  leases,  etc.: 

Cahfomia.  11875 

Oregon,  11875-11876 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11897 


Navy  Department 

NOTICES 

Inventions.  Government-owned;  availability  for  licensing. 

11812-11813 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
IBICUI  Corp.,  Inc.,  11813 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Nuclear  Waste  Advisory  Committee,  11879-11880 
Reports  and  guidance  documents;  availability,  etc.: 
Westinghouse  nuclear  steam  supply  system  plants; 
technical  specification  improvement  to  extend 
accumulator  completion  times;  model  application. 
11880-11881 
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Reclamation  Bureau 

NOTICES 

Closure  orders: 
Folsom  Lake.  CA.  11876 

Research  and  Special  Programs  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Administrator;  definition,  11748-11750 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  11882-11883 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  11881-11882 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11883 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  11883-11885 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Union  Pacific  Railroad  Co.,  11901 

Transportation  Department 

See  Federal  Aviation  Administration 


See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  11885 
•  Meetings:  /         ^ 

Transportation  Labor-R^anagement  Board,  11885 

Treasury  Department 

See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
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Part  II 

Transportation  Department,  Federal  Transit  Administration. 
11905-11965 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  emd  select  Online  mailing  list 
archives,  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


Federal  Register /VoL  68,  No.  48  /  Wednesday,  March  12,  2003  /  Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 

982 11733 

Proposed  Rules: 

985 11751 

1218 „ 11756 

14  CFR 

71  (4  documents) 11736, 

11738 
Proposed  Rules: 
21 11759 

39  (3  documents) 11760, 

11762,  11764 

43 , 11759 

145 11759 

26  CFR 

301 11739 

602 11739 

30  CFR 
Proposed  Rules: 

75 .11770 

31  CFR 

560 11741 

575 11741 

40  CFR 

63 11745 

Proposed  Rules: 

136  (2  documents) 11770, 

11791 

47  CFR 

0 11747 

48  CFR 

1825 11747 

f 

49  CFR 

107 11748 

190 11748 

191 11748 

192 11748 

193 .11748 

195 11748 

198... 11748 

199 11748 

50  CFR 

Proposed  Rules: 

600 11793 

622 11794 


11733 


Rules  and  Regulations 


Federal  Register 
Vol.  68,  No.  48 
Wednesday,  March  12,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in' the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  982 

[Docket  No.  FV03-982-1  IFR] 

Hazelnuts  Grown  in  Oregon  and 
Washington;  Establishment  of  Final 
Free  and  Restricted  Percentages  for 
the  2002-2003  Marketing  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  establishes  final  free 
and  restricted  percentages  for  domestic 
inshell  hazelnuts  for  the  2002-2003 
marketing  year  under  the  Federal 
marketing  order  for  hazelnuts  grown  in 
Oregon  and  Washington.  The  final  free 
and  restricted  percentages  cu«  18.4392 
and  81.5608  percent,  respectively.  The 
percentages  allocate  the  quantity  of 
domestically  produced  hazelnuts  that 
may  be  marketed  in  the  domestic  inshell 
market.  The  percentages  are  intended  to 
stabilize  the  supply  of  domestic  inshell 
hazelnuts  to  meet  the  limited  domestic 
demand  for  such  hazelnuts  and  provide 
reasonable  returns  to  producers.  This 
rule  was  recommended  unanimously  by 
the  Hazelnut  Marketing  Board  (Board), 
which  is  the  agency  responsible  for 
local  administration  of  the  marketing 
order. 

DATES:  Effective  Date:  This  interim  final 
rule  is  effective  March  13,  2003.  This 
interim  final  rule  applies  to  all  2002- 
2003  marketing  year  restricted  hazelnuts 
until  they  are  properly  disposed  of  in 
accordance  with  marketing  order 
requirements.  Comments  received  by 
May  12,  2003  will  be  considered  prior 
to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 


sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketcIerk@usda.gov.  All 
'  comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv/ 
moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
OR  97204;  telephone:  (503)  326-2724, 
Fax:  (503)  326-7440;  or  George  J. 
Kelhart,  Technical.Advisor,  Marketing 
Order  Administration  Branch,  Fruit  emd 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  VegetabliB  Programs, 
AMS,  USDA,  1400  Independence  SW., 
^TOP  0237,  Washington,  DC  20250- 
0237;  telephone:  (202)  720-2491,  Fax: 
(202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  115  and  Marketing  Order  No.  982, 
both  as  amended  (7  CFR  Part  982), 
regulating  the  handling  of  hazelnuts 
grown  in  Oregon  and  Washington, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  hazelnuts 
handled  during  the  2002-2003 
marketing  year  (July  1,  2002,  through 
June  30,  2003).  This  rule  will  not 
preempt  any' State  or  local  laws, 


regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing , 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  .States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling, 

This  rule  establishes  marketing 
percentages  that  allocate  the  quantity  of 
inshell  hazelnuts  that  may  be  marketed 
in  domestic  markets.  The  Board  is 
required  to  meet  prior  to  September  20 
of  each  marketing  year  to  compute  its 
marketing  policy  for  that  year,  and 
compute  and  aiuiounce  an  inshell  trade 
demand  if  it  determines  that  volume 
regulations  would  tend  to  effectuate  the 
declared  policy  of  the  Act.  The  Board 
also  computes  and  announces 
preliminary  free  and  restricted 
percentages  for  that  year. 

The  inshell  trade  demand  is  the 
amount  of  inshell  hazelnuts  that 
handlers  may  ship  to  the  domestic 
market  throughout  the  marketing 
season.  The  order  specifies  that  the 
inshell  trade  demand  be  computed  by 
averaging  the  preceding  three  "normal" 
yccus"  trade  acquisitions  of  inshell 
hazelnuts,  rounded  to  the  nearest  whole 
number.  The  Board  may  increase  the 
three-year  average  by  up  to  25  percent, 
if  market  conditions  warrant  an 
increase.  The  Board's  authority  to 
recommend  volume  regulations  and  the 
computations  used  to  determine  the 
percentages  are  specified  in  §  982.40  of 
the  order. 

The  quantity  to  be  marketed  is  broken 
down  into  free  and  restricted 
percentages  to  make  available  hazelnuts 
which  may  be  marketed  in  domestic 
inshell  markets  (free)  and  hazelnuts 
which  must  be  exported,  shelled,  or 
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otherwise  disposed  of  by  handlers 
(restricted).  Prior  to  September  20  of 
each  marketing  year,  the  Board  must 
compute  and  announce  preliminary  free 
and  restricted  percentages.  The 
preliminary  free  percentage  releases  80 
percent  of  the  adjusted  inshell  trade 
demand  to  the  domestic  market.  The 
purpose  of  releasing  only  80  percent  of 
the  inshell  trade  demand  under  the 
preliminary  percentage  is  to  guard 
against  an  underestimate  of  crop  size. 
The  preliminary  free  percentage  is 
expressed  as  a  percentage  of  the  tot^l 
supply  subject  to  regulation  (supply) 
and  is  based  on  the  preliminary  crop 
estimate. 

The  National  Agricultural  Statistics 
ServiceJNASS)  has  estimated  hazelnut 
production  at  18.000  tons  for  the  Oregon 
and  Washington  area.  The  majority  of 
domestic  inshell  hazelnuts  are  marketed 
in  October,  November,  and  December. 
By  November,  the  marketing  season  is 
well  under  way. 

At  its  August  29.  2002,  meeting,  the 
Board  adjusted  the  NASS  crop  estimate 
up  to  19,887  tons  by  taking  deducting 
the  average  crop  disappearance  over  the 
preceding  three  years  (5.23  percent)  and 
adding  the  undeclared  carryin  (2.828 
tons.)  to  the  18.000  ton  production 
estimate.  Disappearance  is  the 
difference  between  orchard-run 
production  (crop  estimate)  and  the 
available  supply  of  merchantable 
product  available  for  sale  by  handlers. 
Disappearance  consists  of  (1) 
unharvested  hazelnuts.  (2)  culled 
product  (nuts  that  are  delivered  to 


handlers  but  later  discarded),  or  (3) 
product  used  on  the  farm,  sold  locally, 
or  otherwise  disposed  of  by  producers. 
The  Board  computed  the  adjusted 
inshell  trade  demand  of  3.133  tons  by 
taking  the  difference  between  the 
average  of  the  past  three  years'  sales 
(3.563  tons)  and  the  declared  carry-in 
from  last  year's  crop  (430  tons). 

The  Board  computed  and  annoimced 
preliminary  free  and  restricted 
percentages  of  12.6012  percent  and 
87.3988  percent,  respectively,  at  its 
August  29.  2002,  meeting.  The  Board 
computed  the  preliminary  free 
percentage  by  multiplying  the  adjusted 
trade  demand  by  80  percent  and 
dividing  the  result  by  the  adjusted  crop 
estimate  (3.133  tons  x  80  percent/19.887 
tons  =  12.6012  percent.)  The 
preliminary  free  percentage  thus 
initially  released  2.506  tons  of  hazelnuts 
from  the  2002  supply  for  domestic 
inshell  use.  and  the  preliminary 
restricted  percentage  withheld  17.381 
tons  for  the  export  and  shelled  (kernel) 
markets. 

Under  the  order,  the  Board  must  meet 
again  on  or  before  November  1 5  to 
recommend  interim  final  and  final 
percentages.  The  Board  uses  current 
crop  estimates  to  calculate  interim  final 
and  final  percentages.  The  interim  final 
percentages  are  calculated  in  the  same 
way  as  the  preliminary  percentages  and 
release  the  remaining  20  percent  (to 
total  100  percent  of  the  inshell  trade 
demand)  previously  computed  by  the 
Board.  Final  free  and  restricted 
percentages  may  release  up  to  an 


additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  provide  an  adequate 
carryover  into  the  following  season  (i.e., 
desirable  carryout).  The  order  requires 
that  the  fiftal  free  and  restricted 
percentages  shall  be  effective  30  days 
prior  to  the  end  of  the  marketing  year, 
or  earlier,  if  recommended  by  the  Board 
and  approved  by  USDA.  Revisions  in 
the  marketing  policy  can  be  made  until 
February  15  of  each  marketing  year,  but 
the  inshell  trade  demand  can  only  be 
revised  upward,  consistent  with 
§  982.40(e). 

The  Board  met  on  November  15.  2002. 
and  reviewed  and  approved  an 
amended  marketing  policy  and 
recommended  the  establishment  of  final 
free  and  restricted  percentages.  The 
Board  decided  that  market  conditions 
were  such  that  immediate  release  of  an 
additional  15  percent  for  desirable 
carryout  would  not  adversely  affect  the 
2002-2003  domestic  inshell  market. 
Accordingly,  no  interim  final  free  and 
restricted  percentages  were 
recommended.  Final  free  and  restricted 
percentages  were  recommended  at 
18.4392  and  81.5608  percent, 
respectively.  The  final  free  percentage 
releases  3,667  tons  of  inshell  hazelnuts 
from  the  2002  supply  for  domestic  use. 

The  final  marketing  percentages  are 
based  on  the  Board's  final  production 
estimate  and  the  following  supply  and 
demand  information  for  the  2002-2003 
marketing  year: 
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Inshell  Supply: 

(1)  Total  production  (crop  estimate) 

(2)  Less  substandard,  farm  use  (disappearance;  5.23  percent  of  Item  1)  

(3)  Merchantable  production  (Board's  adjusted  crop  estimate;  Item  1  minus  Item  2) 

(4)  Plus  undeclared  carryin  as  of  July  1,  2002,  (subject  to  regulation)  

(5)  Supply  subject  to  regulation  (Item  3  plus  Item  4)  

Inshell  Trade  Demand: 

(6)  Average  trade  acquisitions  of  inshell  hazelnuts  for  three  prior  years  

(7)  Less  declared  carryin  as  of  July  1,  2002,  (not  subject  to  regulation)  

(8)  Adjusted  Inshell  Trade  Demand  (Item  6  minus  Item  7)  

(9)  Desirable  carryout  on  August  31,  2003  (15  percent  of  Item  6)  

(10)  Adjusted  Inshell  Trade  Demand  plus  desirable  carryout  (Item  8  plus  Item  9) 


Tons 


18,000 

941 

17,059 

2,828 

19,887 

3,563 
430 

3,133 
534 

3,667 


(11)  Final  percentages  (Item  10  divided  by  Item  5)  x  100 

(12)  Final  free  in  tons  (Item  10) 

(13)  Final  restricted  in  tons  (Item  5  minus  Item  10) 


In  addition  to  complying  with  the 
provisions  of  the  order,  the  Board  also 
considered  USDA's  1982  "Guidelines 
for  Fruit.  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  (Guidelines)  when 
making  its  computations  in  the 
marketing  policy.  This  volume  control 


regulation  provides  a  method  to 
collectively  limit  the  supply  of  inshell 
hazelnuts  available  for  sale  in  domestic 
markets.  The  Guidelines  provide  that 
the  domestic  inshell  market  has 
available  a  quantity  equal  to  110  percent 
of  prior  years'  shipments  before 


allocating  supplies  for  the  export 
inshell.  export  kernel,  and  domestic 
kernel  markets.  This  provides  for 
plentiful  supplies  for  consumers  and  for 
market  expansion,  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  The  established  final 


percentages  will  make  available  an 
additional  534  tons  for  desirable 
carryout.  The  total  free  supply  for  the 
2002-2003  marketing  year  is  4,097  tons 
of  hazelnuts,  which  is  the  siun  of  the 
final  trade  demand  of  3.563  tons  and  the 
534  ton  desirable  carryout.  This  amount 
is  115  percent  of  prior  years'  sales  and 
exceeds  the  goal  of  the  Guidelines. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Small  agricultural  producers  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$750,000.  and  small  agricultural  service 
firms  cire  defined  as  those  having  annual 
receipts  of  less  than  $5,000,000.  There 
are  approximately  750  producers  of 
hazelnuts  in  the  production  area  and 
approximately  20  handlers  subject  to 
regulation  under  the  order.  Average 
annual  hazelnut  revenue  per  producer  is 
approximately  $36,500.  This  is      ~ 
computed  by  dividing  NASS  figiues  for 
the  average  value  of  production  for  2000 
and  2001  ($27,369,500)  by  the  number 
of  producers.  The  level  of  sales  of  other 
crops  by  hazelnut  producers  is  not 
known.  In  addition,  based  on  Board 
records,  about  95  percent  of  the 
handlers  ship  under  $5,000,000  worth 
of  hazelnuts  on  an  annual  basis.  In  view 
of  the  foregoing,  it  can  be  concluded 
that  the  majority  of  hazelnut  producers 
and  handlers  may  be  classified  as  small 
entities. 

Board  meetings  are  widely  publicized 
in  advance  of  the  meetings  and  are  held 
in  a  location  central  to  the  production 
area.  The  meetings  are  open  to  all 
industry  members  and  other  interested 
persons  who  are  encouraged  to 
participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  "Thus.  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 


Ciurently,  U.S.  hazelnut  production  is 
allocated  among  three  market  outlets: 
domestic  inshell,  export  inshell.  and 
kernel  markets.  Handlers  and  growers 
receive  the  highest  return  on  domestic 
inshell.  less  for  export  inshell.  and  the 
least  for  kernels.  Based  on  Board  records 
of  average  shipments  for  1992-2001.  the 
percentage  going  to  each  of  these 
markets  was  1 3  percent  (domestic 
inshell).  41  percent  (export  inshell),  and 
46  percent  (kernels). 

"The  inshell  market  can  be 
characterized  as  having  limited  demand 
and  being  prone  to  oversupply  and  low 
grower  prices  in  the  absence  of  supply 
restrictions.  This  volume  control 
regulation  provides  a  method  for  the 
U.S.  hazelnut  industry  to  limit  the 
supply  of  domestic  inshell  hazelnuts 
available  for  sale  in  the  continental  U.S. 
On  average,  78  percent  of  domestic 
inshell  hazelnut  shipments  occur 
between  October  1  through  November 
30,  primarily  to  supply  holiday  nut 
demand. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  control  procedures.  These 
procedures  have  helped  the  industry 
solve  its  marketing  problems  by  keeping 
inshell  supplies  in  balance  with 
domestic  needs.  Volume  controls  fully 
supply  the  domestic  inshell  market 
while  preventing  an  oversupply  of  that 
market. 

The  estimated  inshell  trade  demand 
(3,133  tons)  and  the  high  level  of  carryin 
(2,828  tons)  were  key  market  factors 
leading  to  the  18.4392  percent  final  free 
percentage.  Hazelnut  production  in 
2002  is  only  2,500  tons  more  than  in 
1998,  which  was  the  shortest  crop  in  the 
last  ten  years.  Even  if  carryin  had  been 
zero,  the  amount  that  handlers  typically 
ship  into  the  domestic  inshell  market 
(i.e.,  average  trade  acquisitions  of  3,563 
tons)  equals  about  18  percent  of  the 
supply  (19,887  tons  subject  to 
regulation).  Although  the  domestic 
inshell  market  is  a  relatively  small 
proportion  of  total  sales  (13  percent  of 
average  shipments  over  the  last  ten 
years,  and  10  percent  of  average 
shipments  for  the  last  two  years),  it 
remains  a  profitable  market  segment. 
The  volume  control  provisions  of  the 
marketing  order  are  designed  to  avoid 
oversupplying  this  particular  market 
segment,  because  that  would  likely  lead 
to  substantially  lower  grower  prices. 
The  other  market  segments,  export 
inshell  and  kernels,  are  expected  to 
continue  to  provide  good  outlets  for 
U.S.  hazelnut  production. 

Since  high  production  years  typically 
follow  low  production  years  (a 
consistent  pattern  for  hazelnuts),  higher 
production  is  expected  in  2003. 


Recent  production  and  price  data 
reflect  the  stabilizing  effect  of  the 
volume  control  regulations.  Industry 
statistics  show  that  total  hazelnut 
production  has  varied  widely  over  the 
10-year  period  between  1992  and  2001. 
from  a  low  of  16,500  tons  in  1998  to  a 
high  of  49,500  tons  in  2001.  Production 
in  the  shortest  crop  year  and  the  biggest 
crop  year  was  48  percent  and  153 
percent,  respectively,  of  the  10-year 
average  tonnage  of  32,240.  The 
coefficient  of  variation  (a  standard 
statistical  measure  of  variability;  "CV") 
for  hazelnut  production  over  the  lO-year 
period  is  0.36.  In  contrast,  the 
coefficient  of  variation  for  hazelnut 
grower  prices  is  0.16,  less  than  half  the 
CV  for  production.  The  considerable 
lower  variability  of  prices  versus 
production  provides  an  illustration  of 
the  order's  price-stabilizing  impacts.  ' 

Comparing  grower  cost  of  production 
to  grower  revenue  in  recent  years 
highlights  the  financial  impacts  on 
growers  at  varying  production  levels.  A 
recent  hazelnut  cost  of  production  study 
from  Oregon  State  University-  estimated 
cost  of  production  per  acre  to  be 
approximately  $1,340  for  a  typical  100- 
acre  hazelnut  enterprise.  Average 
grower  revenue  per  bearing  acre  (based 
on  NASS  acreage  and  value  of 
production  data)  equaled  or  exceeded 
that  typical  cost  level  twice  between 
1995  and  2000.  Average  grower  revenue 
was  below  typical  costs  in  the  other 
years.  Since  1995,  the  highest  level  of 
revenue  per  bearing  acre  was  $1552 
(1997)  and  the  lowest  was  $561  in  1996. 
Without  the  stabilizing  impact  of  the 
order,  growers  may  have  lost  more 
money.  While  crop  Size  has  fluctuated, 
the  volume  regulations  contribute  to 
orderly  marketing  and  market  stability, 
and  help  .to  moderate  the  variation  in 
returns  for  all  producers  and  handlers, 
both  large  and  small. 

While'the  level  of  benefits  of  this 
rulemaking  is  difficult  to  quantif\\  thf 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets  even 
though  hazelnut  supplies  fluctuate 
widely  from  season  to  season.  This 
regulation  provides  equitable  allotment 
of  the  most  profitable  market,  the 
domestic  inshell  market.  That  market  is 
available  to  all  handlers,  regardless  of 
size. 

As  an  alternative  to  this  regulation, 
the  Board  discussed  not  regulating  the 
2002-2003  hazelnut  crop.  However, 
without  any  regulations  in  effect,  the 
Board  believes  that  the  industry  would 
oversupply  the  inshell  domestic  market. 
Although  the  2002-2003  hazelnut  crop 
is  much  smaller  than  last  year,  the 
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release  of  18.000  tons  on  the  domestic 
inshell  market  would  cause  producer 
returns  to  decrease  drastically,  and 
completely  disrupt  the  market. 

Section  982.40  of  the  order  establishes 
a  procedure  and  computations  for  the 
Board  to  follow  in  recommending  to 
USDA  release  of  preliminary,  interim 
final,  and  final  quantities  of  hazelnuts  to 
be  released  to  the  free  and  restricted 
markets  each  marketing  year.  The^ 
program  results  in  plentiful  supplies  for 
consumers  and  for  market  expansion 
while  retaining  the  mechanism  for 
dealing  with  oversupply  situations. 

Hazelnuts  produced  under  the  order 
coinprise  virtually  all  of  the  hazelnuts 
produced  in  the  U.S.  This  production 
represents,  on  average,  less  than  4 
percent  of  total  U.S.  production  for 
other  tree  nuts,  and  less  than  4  percent 
of  the  world's  hazelnut  production. 

During  the  2001-2002  season,  78 
percent  of  the  kernels  were  marketed  in 
the  domestic  market  and  22  percent 
were  exported.  Domestically  produced 
kernels  generally  command  a  higher 
price  in  the  domestic  market  than 
imported  kernels.  The  industry  is 
continuing  its  efforts  to  develop  and 
expand  other  markets  with  emphasis  on 
the  domestic  kernel  market.  Small 
business  entities,  both  producers  and 
handlers,  benefit  from  the  expansion 
efforts  resulting  from  this  program. 

Inshell  hazelnuts  produced  under  the 
order  compete  well  in  export  markets 
because  of  quality.  Based  on  Board 
statistics,  Europe  has  historically  been 
the  primary  export  market  for  U.S. 
produced  inshell  hazelnuts,  with  a  10- 
year  average  of  5,436  tons  out  of  total 
average  exports  of  12,132  tons.  Recent 
years  have  seen  a  significant  shift  in 
export  destinations.  Inshell  shipments 
to  Europe  totaled  4,526  tons  in  the 
2001-2002  season,  representing  17 
percent  of  exports,  with  the  largest  share 
going  to  Germany.  Inshell  shipments  to 
Southwest  Pacific  countries,  and  Hong 
Kong  in  particular,  have  increased 
dramatically  in  the  past  few  years,  rising 
to  73  percent  of  total  exports  of  25,868 
tons  in  2001-2002  season.  The  industry 
continues  to  pursue  export 
opportunities. 

There  are  some  reporting, 
recordkeeping,  and  other  compliance 
requirements  under  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessary  for  compliance  purposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
information  collection  requirements 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  No.  0581-0178.  The  forms  require 
information  which  is  readily  available 
from  handler  records  and  which  can  be 


provided  without  data  processing 
equipment  or  trained  statistical  staff.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  This  rule  does  not 
change  those  requirements.  In  addition, 
USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  rule. 
,  Further,  the  Board's  meetings  were 
widely  publicized  throughout  the 
hazelnut  industry  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  Board 
deliberations.  Like  all  Board  meetings, 
those  held  on  August  29,  and  November 
15,  2002,  were  public  meetings  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

This  rule  invites  comments  on  the 
establishment  of  final  free  and  restricted 
percentages  for  the  2002-2003 
marketing  year  under  the  hazelnut 
marketing  order.  Any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  and  other 
information,  it  is  found  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  2002-2003  marketing 
year  began  July  1,  2002,  and  the 
percentages  established  herein  apply  to 
all  merchantable  hazelnuts  handled 
from  the  beginning  of  the  crop  year;  (2) 
handlers  are  aware  of  this  rule,  which 
was  recommended  at  an  open  Board 
meeting,  and  need  no  additional  time  to 
comply  with  this  rule;  and  (3)  interested 
persons  are  provided  a  60-day  comment 
period  in  which  to  respond,  and  all 


comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements,  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  982  is  amended  as 
follows: 

PART  982— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  section  982.250  is  added  to 
read  as  follows: 

Note:  This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§  982.250    Free  and  restricted 
percentages— 2002-2003  marketing  year. 

The  final  free  and  restricted 
percentages  for  merchantable  hazelnuts 
for  the  2002-2003  marketing  year  shall 
be  18.4392  and  81.5608  percent, 
respectively. 

Dated:  March  6.  2003. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 
|FR  Doc.  03-5843  Filed  3-11-03;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14549;  Airspace 
Docket  No.  03-  ACE-17] 

Modification  of  Class  D  and  Class  E 
Airspace;  St.  Louis,  Spirit  of  St  Louis 
Airport,  MO 

AGENpY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

summary:  This, action  modifies  Class  D 
and  Class  E  airspace  at  St.  Louis,  Spirit 
of  St.  Louis  Airport,  MO.  The  National 
Aeronautical  Charting  Office  (NACO) 
revised  the  Spirit  of  St.  Louis  Airport 
airport  reference  point  effective 
February  6,  2003.  The  Class  D  and  Class 
E  airspace  areas  at  St.  Louis,  Spirit  of  St. 
Louis  Airport,  MO  are  defined  by  the 
Spirit  of  St.  LoUis  Airport  airport 
reference  point.  This  same  data  is  also 
used  in  the' legal  descriptions  for  these 


airspace  areas.  This  action  modifies  the 
St.  Louis,  Spirit  of  St.  Louis  Airport,  MO 
Class  D  airspace  and  Class  E  airspace 
designated  as  a  surface  area  to  reflect 
the  new  airport  reference  point.  It  also 
incorporates  the  revised  St.  Louis 
Airport  airport  reference  point  in  the 
Class  D  airspace  and  Class  E  airspace 
designated  as  a  surface  area  legal 
descriptions. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  July  10,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14549/ 
Airspace  Docket  No.  03-ACE-17,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527}  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  D  airspace  and  the  Class  E 
airspace  designated  as  a  surface  area  at 
St.  Louis,  Spirit  of  St.  Louis  Airport, 
MO.  An  extension  of  a  runway  at  Spirit 
of  St.  Louis  Airport  necessitated  that  the 
airport  reference  point  be  recomputed. 
NACO  revised  the  Spirit  of  St.  Louis 
Airport  airport  reference  point  effective 
February  6,  2003.  The  Class  D  and  Class 
E  airspace  areas  at  St.  Louis,  Spirit  of  St. 
Louis  Airport,  MO  are  predicated  on  the 
Spirit  of  St.  Louis  Airport  airport 
reference  point.  The  airport  reference 
point  is  also  used  in  the  legal 
descriptions  for  the  Class  D  airspace  and 
the  Class  E  airspace  designated  as  a 
surface  area  at  St.  Louis,  Spirit  of  St. 
Louis  Airport,  MO.  This  amendment 
incorporates  the  revised  Spirit  of  St. 
Louis  Airport  airport  reference  point 
and  brings  the  legal  descriptions  of 
these  airspace  areas  into  compliance 
with  FAA  Order  7400.2E,  Procedures  for 
Handling  Airspace  Matters.  The  areas 


will  be  depicted  on  appropriate 
aeronautical  charts.  Class  D  airspace 
areas  are  pubfished  in  Paragraph  5000  of 
FAA  Order  7400.9K,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  Class  E  airspace  designated  as 
surface  areas  are  published  in  paragraph 
6002  of  the  same  FAA  Order.  The  Class 
D  and  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse^omments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  bj 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
argiunents,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
support  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14549/Airspace 
Docket  No.  03-ACE-17."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 


Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory  ' 
Policies  and  Procedures  (44  FR  11Q34, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  401  i3. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K.  dated 
August  30.  2002.  and  effective 
September  16.  2002,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ACE  MO  D    St.  Louis.  Spirit  of  St.  Louis 
Airport,  MO 

Spirit  of  St.  Louis  Airport.  MO 

(Lat.  38°39'44"N.,  long.  90°39'07'' W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3.000  feet  MSL 
within  a  4.3-inile  radius  of  Spirit  of  St.  Louis 
Airport;  excluding  that  airspace  within  the 
St.  Louis  Class  B  airspace  area.  This  Class  D 
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airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


Paragraph  6002     Class  E  Airspace 
Designated  as  Surface  Areas. 


ACE  MO  E2    St.  Louis,  Spirit  of  St.  Louis 
Airport,  MO 

Spirit  of  St.  Louis  Airport,  MO 

(Lat.  38°39'44''  N.,  long.  gCSg'O?"  W.) 
Within  a  4.3-mile  radius  of  Spirit  of  St. 
Louis  Airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  Kansas  City.  MO,  on  February  21. 
2003. 

Paul  |.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
(FR  Doc.  03-5930  Filed  3-11-03;  8:45  ami 

BILLING  CODE  4910-13-«l 


public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
April  17,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  March  3, 
2003. 

Paul  |.  Sheridan, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 
(FR  Doc.  03-5929  Filed  3-11-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2002-14089;  Airspace 
DocketNo.  02-ACE-13] 

Modification  of  Class  E  Airspace; 
Caruthersville,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  document  confirms  the 

effective  date  of  a  direct  final  rule  which 

revises  Class  E  airspace  at 

Caruthersville,  MO. 

EFFECTIVE  DATE:  0901  UTC,  April  17, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 
SUPPLEMENTARY  INFORMATION:  The  FAA 

published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  January  6,  2003  (68  FR  490). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 


confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  March  3, 
2003. 

Paul ).  Sheridan, 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 

(FR  Doc.  03-5928  Filed  3-11-03;  8:45  ami 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-14221;  Airspace 
Docket  No.  03-ACE-2] 

Modification  of  Class  E  Airspace; 
Sil(eston,  MO 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  direct  final  rule  which 
revises  Class  E  airspace  at  Sikeston,  MO. 
EFFECTIVE  DATE:  0901  UTC.  April  17, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  January  17,  2003  (68  FR 
2424).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
April  17,  2003.  No  adverse  conmients 
were  received,  and  thus  this  notice 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2002-14129;  Airspace 
Docket  No.  02-ACE-14] 

Establishment  of  Class  E  Surface  Area 
Airspace  and  Modification  of  Class  E 
Airspace;  Jefferson  City,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  document  establishes  a 
Class  E  surface  area  at  Jefferson  City, 
MO  for  those  times  when  the  air  traffic 
control  tower  (ATCT)  is  closed.  It  also 
makes  editorial  changes  to  the  legal 
descriptions  of  Class  E  airspace 
designated  as  an  extension  to  the  Class 
D  surface  area  and  to  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  at  Jefferson  City, 
MO. 

effective  date:  0901  UTC,  April  17, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone  (816) 
329-2524. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  January  17,  2003,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
establish  a  Class  E  surface  area  and  to 
modify  Class  E  airspace  at  Jefferson 
City,  MO  (68  FR  2462).  The  proposal 
was  to  establish  a  Class  E  surface  area 
at  Jefferson  City,  MO  for  those  times 
when  the  air  traffic  control  tower 
(ATCT)  is  closed,  h  also  proposed  to 
make  editorial  changes  to  the 
descriptions  of  Class  E  airspace 
designated  as  an  extension  to  the  Class 
D  surface  area  and  to  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  at  Jefferson  City, 
MO.  Interested  peuties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
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comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  areas  designated  as 
surface  areas  are  published  in  paragraph 
6002  of  FAA  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  areas  designated 
as  an  extension  to  the  Class  D  siuiace 
area  and  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraphs  6004  and  6005, 
respectively,  of  the  same  FAA  Order. 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  a  Class  E  surface 
area  at  Jefferson  City,  MO  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  instrument  flight  procedures. 
It  also  modifies  the  legal  descriptions  of 
Class  E  airspace  designated  as  an 
extension  to  the  Class  D  surface  area 
and  to  Class  E  airspace  extending 
upward  from  700  feet  above  the  siuface 
of  the  earth  at  Jefferson  City,  MO.  The 
areas  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action"  - 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  p^rt  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  au&ority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

.Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas. 


ACE  MO  E2  Jefferson  City,  MO 

Jefferson  City  Memorial  Airport,  MO 

(Lat  38°35'28''  N.,  long  92°09'22'  W.) 
Jefferson  City  Memorial  Airport,  ILS 
(Lat  38°35'47''  N.,  long.  92°09'55'  W.) 
That  airspace  extending  upward  from  the 
surface  within  a  4.1-mile  radius  of  Jefferson 
City  Memorial  Airport  and  within  2.6  miles 
each  side  of  the  Jefferson  City  Memorial 
Airport  localizer  back  course  extending  from 
the  4.1-mile  radius  of  Jefferson  City  Memorial 
Airport  to  5  miles  northwest  of  the  airport. 
This  Class  E  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Director. 


Paragraph  6004     Class  E  Airspace  Ai^s 
Designated  as  an  Extension  to  a  Class  D  or 
Class  E  Surface  Area. 


ACE  MO  E4  Jefferson  City,  MO 

Jefferson  City  Memorial  Airport,  MO 
(Lat.  38°35'28''  N.,  long.  92°09'22''  W.) 

Jefferson  City  Memorial  Airport  ILS 
(Lat  38°35'47''  N.,  long.  92°09'55''  W.) 

That  airspace  extending  upward  from  the 
surface  within  2.6  miles  each  side  of  the 
Jefferson  City  Memorial  Airport  localizer 
back  course  extending  from  the  4.1-mile 
radius  of  Jefferson  City  Memorial  Airport  to 
5  miles  northwest  of  the  airport.  This  Class 
E  airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Director. 

*  *  *  «  * 

Paragraph  6005     Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 

*  *  *  *  * 

ACE  MO  E5  Jefferson  City,  MO 

Jefferson  City  Memorial  Airport,  MO 


(Lat.  38°35'28''N.,  long.  92°09'22'W.) 
NOAH  NDB 

(Lat.  38°38'14"  N..  long.  92"'14'41'  W.)    " 
Jefferson  City  Memorial  Airport  ILS 

(Lat  38°35''47''  N..  long.  92°09'55"  W.) 

The  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Jefferson  City  Memorial  Airport; 
and  within  3.1  miles  each  side  of  the  NOAH 
NDB  303°  bearing  extending  from  the  6.6- 
mile  radius  to  14.3  miles  northwest  of  the 
airport;  and  within  4  miles  each  side  of  the 
Jefferson  City  Memorial  Airport  ILS  localizer 
course  extending  from  the  6.6-mile  radius  to 
11.8  miles  southwest  of  the  airport. 


Issued  in  Kansas  City.  MO,  March  3^  2003. 
Paul  J.  Sheridan, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-5927  Filed  3-11-03;  8:45  am) 
BHJJNG  COOE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  301  and  602 

[TD  9044] 

RIN 1545-BB13  * 

Amendment  of  26  CFR  301.6103(n>-1 
to  Incorporate  Taxpayer  Browrsing 
Protection  Act 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  final  regulation  requires 
persons  to  whom  returns  or  return 
information  is  or  may  be  disclosed  as 
authorized  by  §  301.6103(n)-l(a) 
(generally,  contractors  employed  to 
perform  tax  administration  services)  to 
notify  their  officers  and  employees  of 
the  prohibitions  against  and  penalties 
for  unauthorized  inspection  of  returns 
or  return  information. 
DATES:  Effective  Date:  This  final 
regulation  is  effective  March  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Marchant,  202-622^590  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information  in  this 
final  rule  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3507  and 
assigned  control  number  1545-1821. 
The  collection  of  information  in  this 
regulation  is  in  §  301.6103(n}-l(c).  This 
information  is  required  and  will  be  used 
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to  promote  compliance  by  officers  and 
employees  with  the  restrictions  of 
sections  6103.  7213  and  7213A.  and  to 
protect  the  privacy  of  American 
taxpayers.  The  collection  of  information 
is  required  to  obtain  a  benefit.  The 
likely  respondents  are  State  or  local 
governments,  business  or  other  for- 
profit  institutions,  Federal  agencies, 
and/or  small  businesses  or 
organizations. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  W:CAR:MP:T:T:SP, 
Washington,  DC  20224.  Comments  on 
the  coUectioa  of  information  should  be 
received  by  May  12,  2003. 

Comments  are  specifically  requested 
concerning:  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility;  The  accuracy  of  the 
estimated  burden  associated  with  the 
collection  of  information  (see  below); 
How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced:  How  the  burden  of 
complying  with  the  collection  of 
information  may  be  minimized, 
including  through  the  application  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information.  Estimated  total  annual 
reporting  burden:  250  hours.  Estimated 
average  annual  burden  hours  per 
respondent:  6  minutes.  Estimated 
number  of  respondents:  2500.  Estimated 
annual  frequency  of  responses: 
Annually. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget.  Books  or 
records  relating  to  a  collection  of 
information  must  be  retained  as  long  as 
their  contents  may  become  material  in 
the  administration  of  any  internal 
revenue  law.  Generally,  returns  and 
return  information  are  confidential,  as 
required  by  26  U.S.C.  6103. 

Background 

Under  section  721 3A  of  the  Internal 
Revenue  Code  (Code)  as  added  by 
Public  Law  105-35  (111  Stat.  1104)  (the 
Taxpayer  Browsing  Protection  Act  of 


1997),  any  person  described  in  section 
6103(n).  or  an  officer  or  employee  of  any 
such  person,  is  prohibited  from 
willfully  inspecting  any  retiUTiS  or 
return  information,  except  as  authorized 
by  the  Code.  Any  person  who  violates 
section  721 3 A  may  be  subject  to  a  fine 
in  any  amount  not  exceeding  $1 .000,  or 
imprisonment  of  not  more  than  one 
year,  or  both.  Currently,  §  301.6103(n)- 
1(c)  provides  that  each  officer  or 
employee  of  any  person  to  whom 
returns  or  return  information  is  or  may 
be  disclosed  as  authorized  by 
§  301.6103(n)-l(a)  must  be  notified  of 
the  prohibitions  against  unauthorized 
disclosure  of  returns  or  return 
information,  and  the  potential  penalties 
for  such  acts,  imposed  under  section 
7213.  The  regulation  does  not  reflect  the 
penalties  imposed  by  section  72 13 A. 

This  document  adopts  a  final 
regulation  amending  §  301.6103(n)-l(c) 
to  reflect  the  penalties  contained  in 
section  721 3A.  The  regulation  requires 
that  each  officer  or  employee  of  any 
person  to  whom  returns  or  return 
information  is  or  may  be  disclosed  as 
authorized  by  §  301.6103(n)-l(a)  must 
also  receive  notification  of  the 
prohibitions  against  unauthorized 
inspection  of  returns  or  return 
information  and  the  potential  penalties 
for  such  acts,  in  addition  to  the 
notifications  of  the  j)enalties  for 
unauthorized  disclosure.  The  Internal 
Revenue  Service  (IRS)  already  requires, 
in  all  section  6103(n)  contracts,  that 
contractors  notify  their  officers  and 
employees  of  the  penalties  for 
unauthorized  inspection.  The  final 
regulation  updates  the  regulatory 
requirements  to  conform  to  the  present 
law  for  both  unauthorized  inspection 
and  disclosure. 

Explanation  of  Provisions 

This  final  regulation  adds  a 
requirement  that  persons  to  whom 
returns  or  return  information  is  or  may 
be  disclosed  as  authorized  by 
§  301.6103(n)-l(a)  notify  their  officers 
and  employees  that  such  officers  and 
employees  are  prohibited  from  willfully 
inspecting  any  returns  or  return 
information,  except  as  authorized  by  the 
Code,  and  that  they  may  be  subject  to 
a  fine  in  any  amount  not  exceeding 
$1 .000,  or  imprisonment  of  not  more 
than  one  year,  or  both,  for  any  violation 
of  section  72 13 A. 

The  IRS  has  a  number  of  section 
6103(n)  agreements  with  Federal 
agencies.  This  final  regulation  also 
clarifies  the  penalty  provisions  that  are 
applicable  to  officers  and  employees  of 
Federal  agencies  who  are  performing  tax 
administration  services  for  the  IRS 
pursuant  to  section  6103(n). 


Special  Analyses 

Section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5) 
requires  that  a  notice  of  proposed 
rulemaking  be  published  in  the  Federal 
Register  and,  after  such  notice,  that  the 
Federal  agency  that  issued  the  notice 
give  interested  persons  an  opportunity 
to  participate  in  the  rulemaking  through 
submission  of  written  comments,  with 
or  without  opportunity  for  oral 
presentation.  These  requirements  are 
subject  to  certain  exceptions  set  forth  in 
5  U.S.C.  553(b),  including  when  the 
agency  for  good  cause  finds  that  notice 
and  public  comment  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  Because  the  final  regulation 
merely  amends  an  existing  regulation  to 
add  an  additional  notification 
requirement  that  has  already  been     • 
imposed  administratively,  it  is 
determined  that  the  notice  and  public- 
comment  procedure  required  by  5 
U.S.C.  553  is  unnecessary  in  this  case. 
For  the  same  reason,  a  delayed  effective 
date  is  not  required  pursuant  to  5  U.S.C. 
553(d)(3). 

It  has  also  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  do  not  apply.  Pursuant 
to  section  7805(f)  of  the  Code,  tlus 
regulation  was  submitted  to  the  Chief 
Counsel  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this  final 
regulation  is  Carol  Marchant,  Office  of 
Associate  Chief  Counsel  (Procedure  & 
Administration),  Disclosure  and  Privacy 
Law  Division. 

List  of  Subjects  26  CFR  Fart  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  301  and 
602  are  amended  as  follows: 
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PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 


Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  §  301.6l63(n)-l.  paragraph 
(c)  is  revised  emd  paragraph  (f)  is  added 
to  read  as  follows: 

§  301 .61 03<n)-1     Disclosure  of  returns  and 
return  information  in  connection  with 
procurement  of  property  and  services  for 
tax  administration  purposes. 

***** 

(c)  Notification  requirements.  Persons 
to  whom  returns  or  return  information 
is  or  may  be  disclosed  as  authorized  by 
paragraph  (a)  of  this  section  shall 
provide  written  notice  to  their  officers 
or  employees — 

(1)  That  returns  or  return  information 
disclosed  to  such  officer  or  employee 
can  be  used  only  for  a  purpose  and  to 
the  extent  authorized  by  paragraph  (a)  of 
this  section; 

(2)  That  further  inspection  of  any 
returns  or  return  information  for  a 
purpose  or  to  an  extent  unauthorized  by 
paragraph  (a)  of  this  section  constitutes 
a  misdemeanor,  punishable  upon 
conviction  by  a  fine  of  as  much  as 
$1,000,  or  imprisonment  for  as  long  as 

1  year,  or  both,  together  with  costs  of 
prosecution; 

(3)  That  further  disclosure  of  any 
returns  or  return  information  for  a 
pvupose  or  to  an  extent  unauthorized  by 
paragraph  (a)  of  this  section  constitutes 
a  felony,  punishable  upon  conviction  by 
a  fine  of  as  much  as  $5,000,  or 
imprisonment  for  as  long  as  5  years,  or 
both,  together  with  the  costs  of 
prosecution; 

(4)  That  any  such  unauthorized 
further  inspection  or  disclosure  of 
returns  or  return  information  may  also 
result  in  an  award  of  civil  damages 
against  any  person  who  is  not  an  officer 
or  employee  of  the  United  States  in  an 
amoimt  not  less  than  $1,000  for  each  act 
of  unauthorized  inspection  or  disclosure 
or  the  sum  of  actual  damages  sustained 
by  the  plaintiff  as  a  result  of  such 
unauthorized  disclosure  or  inspection 
as  well  as  an  award  of  costs  and 
reasonable  attorneys  fees;  and 

(5)  If  such  person  is  an  officer  or 
employee  of  the  United  States,  a 
conviction  for  an  offense  referenced  in 
paragraph  (c)(2)  or  (c)(3)  of  this  section 
shall  result  in  dismissal  fitim  office  or 
discharge  from  employment.^ 
***** 

(f)  Effective  date.  Section 
301.6103(n)-l(c)  is  applicable  on  March 
12.  2003. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

Par.  5.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  prder  to  the  table  to  read  as 
follows: 

§602.101    OMB  Control  numbers. 


(b)  *  *  * 

CFR  part  or  section  where 
identified  and  described 


Current 

OMB  control 

No. 


301.6103(n)-1(C). 


1545-1841 


Approved:  February  11.  2003. 
David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 
Pamela  F.  Olsen, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-5462  Filed  3-11-03;  8:45  am) 

BILUNG  CODE  4840-01-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 

31  CFR  Parts  560  and  575 

Authorization  of  Certain  Humanitarian 
Activities  by  Nongovernmental 
Organizations  in  Iraq  and  Iran 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Interim  final  rule. 

summary:  The  Office  of  Foreign  Assets 
Control  ("OFAC")  of  the  U.S. 
Department  of  the  Treasury  is  adding 
new  provisions  to  the  Iraqi  Sanctions 
Regulations,  31  CFR  part  575,  to 
facilitate  certain  humanitarian  activities 
in  and  around  Iraq.  These  new 
regulations  provide  for  the 
establishment  of  a  registration  program 
that  would  authorize  nongovernmental 
organizations  to  engage  in  humanitarian 
activities  in  the  areas  of  Iraq  not 
controlled  by  the  Government  of  Iraq. 
They  also  permit  certain  humanitarian 
assessment  missions  in  Iraq.  Related 
regulations  are  being  added  to  the 
Iranian  Transactions  Regulations,  31 
CFR  part  560,  authorizing  certain 
activities  in  Iran  by  nongovernmental 


organizations  to  the  extent  necessary  to 
support  authorized  himianitarian 
activities  in  Iraq,  as  well  as  certain 
assessment  activities  in  Iran. 
DATES:  Effective  March  12,  2003. 
Written  comments  must  be  received  no 
later  than  May  1 2 ,  2003 . 
ADDRESSES:  Comments  may  be 
submitted  to  the  Chief  of  Records. 
ATTN:  Request  for  Comments,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury.  1500  Pennsylvania 
Avenue.  NW..  Washington.  DC  20220. 
Alternatively,  comments  may  be 
submitted  via  facsimile  to  the  Chief  of 
Records  at  (202)  622-1657  or  via 
OF  AC'S  Web  site  <http://www.treas.gov/ 
offices/enforcemen  t/ofac/ 
comment. html>. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  of  Licensing,  tel.  (202)  622-2480, 

Chief  of  Compliance  Programs,  tel.  (202) 

622-2490,  or  Chief  Counsel,  tel.  (202) 

622-2410. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  2, 1990,  upon  Iraq's 
invasion  of  Kuwait,  the  President  issued 
Executive  Order  12722,  declaring  a 
national  emergency  with  respect  to  Iraq. 
This  order,  issued  under  the  authority 
of,  inter  alia,  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq.),  the  National 
Emergencies  Act  (50  U.S.C.  1601  et 
seq.).  and  section  301  of  title  3  of  the 
U.S.  Code,  imposed  economic  sanctions, 
including  a  complete  trade  embargo, 
against  Iraq.  In  keeping  with  United 
Nations  Security  Council  Resolution 
661  of  August  6,  1990.  and  under  the 
United  Nations  Participation  Act  (22 
U.S.C.  287c),  the  President  also  issued 
Executive  Order  12724  of  August  9, 
1990,  which  imposed  additional 
restrictions.  The  Iraqi  Sanctions 
Regulations,  31  CFR  part  575, 
implement  Executive  Orders  12722  and 
12724  and  are  administered  by  the 
Treasury  Department's  Office  of  Foreign 
Assets  Control  ("OFAC"). 

The  new  sections  published  today  are 
intended  to  facilitate  humanitarian 
activities  with  respect  to  Iraq,  including 
certain  activities  in  neighboring  Iran 
that  are  directly  incidental  and  essential 
to  such  humanitarian  activities.  Section 
575.527  provides  for  the  case-by-case 
authorization  of  nongovernmental 
organizations  to  conduct  certain  defined 
humanitarian  activities  in  the  areas  of 
Iraq  not  controlled  by  the  Government 
of  Iraq.  These  provisions  incorporate  the 
procedures  and  requirements  set  forth 
in  31  CFR  501.801(c)  with  respect  to  the 
application  for  obtaining  a  registration 
number.  Applications  from  interested 
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nongovernmental  organizations  should 
be  submitted  to  OF  AC  as  described  in 
section  575.527.  Section  575. 52Q 
authorizes,  by  general  license,  more 
limited  survey  or  assessment  missions 
in  Iraq  (including  those  areas  controlled 
by  the  Government  of  Iraq). 

Sections  575.329  and  575.330  provide 
definitions  of  the  terms  "areas  of  Iraq 
not  controlled  by  the  Govenunent  of 
Iraq,"  "humanitarian  activities," 
"humanitarian  purposes,"  and 
"humanitarian  support." 

Section  560.536  provides  that 
nongovernmental  organizations 
authorized  by  specific  license  or  under 
the  new  provisions  of  the  Iraqi 
Sanctions  Regulations  may  conduct 
certain  activities  in  Iran  that  are  directly 
incidental  to  their  authorized 
humanitarian  activities  in  Iraq.  Section 
560.537  authorizes  such  organizations 
to  conduct  limited  survey  or  assessment 
missions  in  Iran  pertaining  to  the 
planning  of  or  preparation  for  the 
provision  of  humanitarian  support  to 
the  Iraqi  people. 

Where  relevcuit,  each  of  the  regulatory 
changes  referenced  above  indicates  that, 
with  limited  exceptions,  exportations 
and  re-exportations  to  Iraq  and  Iran 
remain  proscribed.  To  the  extent  that 
nongovernmental  organizations  seek 
specific  authorization  from  OFAC  for 
the  exportation  or  re-exportation  of  any 
item  to  Iraq  or  Iran,  they  are  advised  to 
ascertain  the  Export  Control 
Classification  Number  assigned  to  the 
item  by  the  Department  of  Commerce's 
Biueau  of  Industry  and  Seourity  prior  to 
submitting  their  request  to  OFAC. 

Request  for  Comments 

Because  amendment  of  these 
regulations  involves  a  foreign  affairs 
function,  the  provisions  of  Executive 
Order  12866  and  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  (the 
"APA")  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  eft'ective 
date,  are  inapplicable.  However, 
because  of  the  importance  of  the  issues 
addressed  in  these  regulations,  this  rule 
is  being  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views.  Comments 
may  address  the  impact  of  the 
Regulations  on  the  submitter's  activities, 
whether  of  a  commercial,  non- 
commercial or  humanitarian  natxire,  as 
well  as  changes  that  would  improve  the 
clarity  and  organization  of  the 
Regulations. 


The  period  for  submission  of 
comments  will  close  May  12,  2003.  The 
address  for  submitting  comments 
appears  near  the  begiiming  of  this 
notice.  The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  submission  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  a  submission  to  the 
originator  without  considering  the 
comments  in  the  development  q^  final 
regulations.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

All  public  comments  on  these 
Regulations  will  be  a  matter  of  public 
record.  Copies  of  the  public  record 
concerning  these  Regulations  will  be 
made  available  not  sooner  than  Jime  10, 
2003  and  will  be  obtainable  from 
OFAC's  Web  site  <http://www.treas.gov/ 
ofao.  If  that  service  is  unavailable, 
written  requests  for  copies  may  be  sent 
to  Office  of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20220.  Attn;  Chief.  Records 
Division. 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  (202) 
512-1387  and  type  "/GO  FAC,"  or  call 
(202)  512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat7  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  Worid  Wide  Web,  Telnet,  or  FTP 
protocol  is  <fedbbs.access.gpo.gov>. 
This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC's  Web  site  <http:/ 
/www.treas.gov/ofao. 

Paperwork  Reduction  Act 

The  collections  of  information  related 
to  these  regulations  can  be  found  in  31 
CFR  part  501.  Pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507),  those  collections  of 
information  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1505- 
0164. 


List  of  Subjects 

31  CFR  Part  560 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Banks.  Banking,  Drugs,  Exports,  Foods, 
Foreign  trade,  Imports,  Information, 
Investments,  Iran,  Iraq,  Loans,  Medical 
devices.  Medicine,  Penalties,  Reporting 
and  recordkeeping  requirements. 
Services,  Specially  designated  nationals, 
Terrorism,  Transportation. 

31  CFR  Part  575  .       , 

Administrative  practice  and 
procedure,  Banks,  banking.  Blocking  of 
assets.  Exports,  Foreign  trade. 
Humanitarian  aid.  Imports,  Iran,  Iraq, 
Oil  imports,  Penalties,  Petroleum, 
Petroleum  products.  Reporting  and 
recordkeeping  requirements,  Specially 
designated  nationals,  Terrorism,  Travel 
restrictions. 

For  the  reasons  stated  in  the 
preamble,  31  CFR  chapter  V,  parts  560 
and  575,  are  amended  as  set  forth 
below: 

PART  560— IRANIAN  TRANSACTIONS 
REGULATIONS 

1.  The  authority  citation  for  Part  560 
continues  to  read  as  follows: 

Authority:  3  U.S.C.  301;  18  U.S.C.  2339B. 
2332d,  22  U.S.C,.  2349aa-9,  31  U.S.C.  321(b); 
50  U.S.C.  1601-1651,  1701-1706;  Pub.  L. 
101-410.  104  Stat.  890  (28  U.S.C.  2461  note); 
Pub.  L.  106-387,  114  Stat  1549;  E.O.  12613, 
52  FR  41940,  3  CFR,  1987  Comp.,  p.  256;  E.O. 
12957,  60  FR  14615.  3  CFR,  1995  Comp.,  p. 
332,  E.O.  12959,  60  FR  24757,  3  CFR,  1995     . 
Comp.,  p.  356,  E.O.  13059,  62  FR  44531;  3 
CFR.  1997  Comp.,  p.  217. 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licening  Policy 

2.  Add  a  new  §  560.536  to  subpart  E 
to  read  as  follows: 

§  560.536    Humanitarian  activities  in  and 
around  Iraq. 

(a)  A  nongovernmental  organization 
specifically  licensed  pursuant  to  31  CFR 
part  575  or  otherwise  authorized 
pursuant  to  31  CFR  575.527  to  conduct 
certain  humanitarian  activities  in  and 
around  Iraq  is  authorized  to  conduct 
activities  in  Iran  that  are  directly 
incidental  and  essential  to  its 
authorized  humanitarian  activities  in 
and  around  Iraq,  subject  to  all 
conditions  and  restrictions  imposed  on 
the  organization  pursuant  to  31  CFR 
575.527  and  the  terms  of  its  license  or 
registration.  This  section  does  not 
authorize  the  actual  provision  of 
humanitarian  support  in  Iran. 

(b)  No  exportations  or  re-exportations 
of  goods  or  technology,  whether  U.S.  or 
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foreign  origin,  to  Iran  are  permitted 
piu^uant  to  this  section,  except  for 
articles,  such  as  food,  clothing,  and 
medicine,  intended  to  be  used  to  relieve 
himian  suffering  or  items  intended  for 
temporary  use,  as  personal  baggage,  by 
representatives  of  the  authorized 
nongovernmental  organization, 
provided  that: 

(1)  Any  such  goods  or  technology  are 
not  of  the  type  controlled  under  the 
Department  of  Commerce's  Export 
Administration  Regulations  for 
exportation  or  re-exportation  to  Iran  or 
controlled  on  the  United  States 
Mimitions  List,  and 

(2)  Any  such  personal  items  are  either 
consumed  by  representatives  of  that 
organization  during  the  visit  or  removed 
from  Iran  at  the  end  of  each  visit. 

(c)  This  section  does  not  authorize  the 
shipment  or  transshipment  of  goods  or 
technology,  whether  U.S.  or  foreign 
origin,  from  Iran  to  any  other  country, 
including  Iraq,  except  for  the  shipment 
or  transshipment  to  Iraq  of  articles,  such 
as  food,  clothing,  and  medicine, 
intended  to  be  used  to  relieve  human 
suffering.  Nongovernmental 
organizations  that  wish  to  transport 
other  types  of  goods  or  technology  from 
Iran  to  Iraq  must  apply  for  specific 
authorization  from  the  Office  of  Foreign 
Assets. Control  piusuant  to  §  501.801(b), 
31  CFR  chapter  V. 

(d)  U.S.  financial  institutions  are 
authorized  to  engage  in  funds  transfers 
in  connection  with  transactions 
authorized  pursuant  to  this  section 
consistent  with  the  provisions  of  31  CFR 
560.516. 

(e)  Nongovernmental  organizations 
conducting  transactions  under  this 
section  based  on  a  specific  license  or  a 
registration  issued  pursuant  to  31  CFR 
part  575  must  reference  their  license  or 
registration  number  on  all  payments  and 
funds  transfers  and  on  all  related 
documentation. 

3.  Add  a  new  §  560.537  to  subpart  E 
to  read  as  follows: 

§  560.537    Authorization  of  certain  survey 
or  assessment  missions  in  Iran. 

(a)  Subject  to  the  conditions  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  nongovernmental  organizations 
are  authorized  to  conduct  siuvey  or 
assessment  missions  in  Iran  related  to 
the  plaiming  or  preparation  for  the 
provision  of  humanitarian  support  to 
the  Iraqi  people.  This  section  does  not 
authorize  the  actual  provision  of  such 
humanitarian  support  in  Iran. 

(b)  The  authorization  of  paragraph  (a) 
of  this  section  is  available  only  to  the 
following  types  of  nongovernmental 
organizations: 


(1)  Nongovenunental  organizations 
registered  pursuant  to  31  CFR  575.527; 
or 

(2)  Nongovernmental  organizations 
that  have  been  issued  specific  licenses 
under  31  CFR  part  575  to  carry  out 
humanitarian  activities  in  Iraq,  but  not 
including  organizations  that  have  been 
issued  specific  licenses  solely  to  export 
goods  to  Iraq. 

(c)  This  section  does  not  authorize 
nongoverflmental  organizations  to  open 
offices  or  to  establish  permanent 
facilities  of  any  kind  or  to  purchase  any 
goods,  services,  or  technology  in  Iran  of 
any  kind,  except  those  described  in 
paragraph  (d)(3)  of  this  section. 

(d)  The  authorization  of  this  section  is 
subject  to  the  following  conditions: 

(1)  U.S.  financftl  institutions  are 
authorized  to  engage  in  funds  transfers 
in  connection  with  transactions 
authorized  piu'suant  to  this  section 
consistent  with  the  provisions  of  31  CFR 
560.516. 

(2)  Nongovernmental  organizations 
conducting  transactions  imder  this 
section  based  on  a  specific  license  or  a 
registration  issued  pursuant  to  31  CFR 
part  575  must  reference  their  license  or 
registration  number  on  all  payments  and 
funds  transfers  and  on  all  related 
documentation. 

(3)  Any  funds  transferred  to  Iran 
pursuant  to  this  section  may  be  used 
only  for  the  pvuchase  of  services  and 
goods  necessary  and  essential  to  the 
conduct  of  the  assessment  mission  and, 
whether  U.S.  or  foreign  origin,  not  of  the 

-type  controlled  under  the  Department  of 
Commerce's  Export  Administration 
Regulations  for  exportation  or  re- 
exportation to  Iran  or  controlled  on  the 
United  States  Munitions  List. 
(4)(i)  No  exportations  or  re- 
exportations of  goods  or  technology, 
whether  U.S.  or  foreign  origin,  to  Iran 
are  permitted  piusuant  to  this  section, 

'  except  for  those  items  intended  for 
temporary  use,  as  personal  baggage,  by 
mission  representatives,  provided  that 
such  items  are  either  consumed  by 
mission  representatives  during  the  visit 
or  removed  from  Iran  at  the  end  of  each 
visit,  and  further  provided  that  any  such 
personal  items  are  not  of  the  type 
controlled  under  the  Department  of 
Commerce's  Export  Administration 
Regulations  for  exportation  or  re- 
exportation to  Iran  or  controlled  on  the 
United  States  Munibons  List. 

(ii)  Nongovenunental  organizations 
that  wish  to  export  or  re-export  goods  or 
technology  to  Iran,  beyond  personal 
baggage  items  described  in  paragraph 
(d)(4)(i)  of  this  section,  as  part  of  a 
survey  or  assessment  mission  must 
apply  for  specific  authorization  from  the 
Office  of  Foreign  Assets  Control 


pursuant  to  §  501.801(b),  31  CFR 
chapter  V. 

(5)  Nongovernmental  organizations 
acting  under  this  section  shall  take 
adequate  measures  to  prevent  any  items 
authorized  for  exportation,  re- 
exportation, or  local  purchase  &"om 
being  obtained  or  acquired  by  the 
Government  of  Iran. 

PART  575— IRAQI  SANCTIONS 
REGULATIONS 

4.  The  authority  citation  for  31  CFR 
part  575  continues  to  read  as  follows: 

Authority:  3  U.S.C.  301;  18  U.S.C.  2332d: 
22  U.S.C.  287c;  Pub.  L.  101-410,  104  Stat. 
890  (28  U.S.C.  2461  note);  31  U.S.C.  321(b): 
50  U.S.C.  1601-1651.  1701-1706;  Pub.  L. 
101-513,  104  Stat,  2047-2055  (50  U.S.C. 
1701  note);  E.O.  12722.  55  FR  31803.  3  CFR,      . 
1990  Comp.,  p.  294;  E.O.  12724.  55  FR  33089. 
3  CFR.  1990  Comp..  p.  297;  E.O.  12817,  57 
FR  48433,  3  CFR.  1992  Comp..  p.  317. 

Subpart  C— General  Definitions 

5.  Add  a  new  §,575.329  to  subpart  C 
to  read  as  follows: 

§  575.329    Areas  of  Iraq  not  controlled  by 
the  Government  of  Iraq. 

The  term  areas  of  Iraq  not  controlled 
by  the  Government  of  Iraq  means,  as  of 
January  30,  2003,  the  areas  north  of  the 
"Green  Line"  and  imder  the  control  of 
the  Kurdistan  Democratic  Party  (KDP)  or 
the  Patriotic  Union  of  Kurdistan  (PUK) 
in  the  following  provinces  of  Iraq: 
Dahuk  (Dohuk),  Arbil  (Erbil),  and 
Sulaymaniyah  (Suleimaniyah).  The 
description  of  the  term  areas  of  Iraq  not 
controlled  by  the  Government  of  Iraq 
may  be  modified  by  the  Department  of 
State. 

Note  to  §  575.329:  Questions  on  the 
description  of  this  term  should  be  addressed 
*  to  the  Office  of  Northern  Gulf  Affairs,  Bureau 
of  Near  Eastern  Affairs.  Room  4241,  U.S. 
Department  of  State,  2201  C  SU-eet  NW.. 
Washington.  DC  20520  (Tel:  (202)  647-5692). 
Any  changes  to  the  description  of  this  term 
will  be  posted  on  the  Department  of  State 
Web  site  at  <http://vii%'Vi:state.gov/e/eb/>. 

6.  Add  a  new  §  575.330  to  subpart  C 
to  read  as  follows: 

§  575.330    Humanitarian  activities, 
humanitarian  purposes,  and  humanitarian 
support 

For  purposes  of  §§  575.527  and 
575.528,  the  terms  humanitarian 
activities,  humanitarian  purposes,  and 
humanitarian  support  mean,  as  these 
terms  have  been  defined  by  the 
Department  of  State  for  relevant  United 
Nations  Seciuity  Coimcil  Resolutions  on 
Iraq,  hiunanitarian  relief,  educational, 
cultiual,  recreational,  and  hiunan  rights- 
related  activities,  and  activities  to 
ameliorate  the  effects  of  or  to  investigate 


11744  Federal  Register / Vol.  68,  No.  48/Wednesday,  March  12,  2003 /Rules  and  Regulations 


war  crimies.  Such  purposes  may  include 
preparatory  activities  and  transactions. 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

7.  Add  a  new  §  575.527  to  subpart  E 
to  read  as  follows: 

§  575.527  Registration  of  non- 
governmental organizations  for 
hunnanitarian  activities. 

(a)  Registration  numbers  may  be 
issued  on  a  case-by-case  basis  for  the 
registration  of  nongovernmental 
organizations  involved  in  humanitarian 
activities  in  areas  of  Iraq  not  controlled 
by  the  Government  of  Iraq,  authorizing 
transactions  by  such  organizations 
otherwise  prohibited  by  this  part, 
including  the  exportation  of  services, 
certain  goods,  software,  or  technology  to 
areas  of  Iraq  not  controlled  by  the 
Government  of  Iraq  and  the  transfer  of 
funds  to  and  from  such  areas  for 
humanitarian  purposes.  Applicants  for 
registration  numbers  must  comply  with 
the  requirements  of  §  501.801(c),  31  CFR 
chapter  V. 

(b)  Successful  applicants  for 
registration  under  this  section  must 
comply  with  the  following  conditions: 

(1)  No  goods  or  technology,  whether 
U.S.  or  foreign  origin,  of  types 
controlled  under  the  Department  of 
Commerce's  Export  Administration 
Regulations  for  exportation  or  re- 
exportation to  Iraq,  controlled  on  the 
United  States  Munitions  List,  or  listed 
on  the  United  Nations  Goods  Review 
List  may  be  exported  or  re-exported  to 
Iraq  or  purchased  or  used  locally  in  Iraq. 

(2)  Registered  nongovernmental 
organizations  shall  take  adequate 
measures  to  prevent  any  items 
authorized  for  exportation,  re- 
exportation, or  local  purchase  from 
being  obtained  or  acquired  by  the 
Government  of  Iraq. 

(3)  U.S.  Tinancial  institutions  are 
authorized  to  engage  in  funds  transfers 
in  connection  with  transactions 
authorized  pursuant  to  a  registration 
issued  under  this  section,  provided  that 
no  Iraqi  or  Iranian  financial  institution 
or  other  agency  or  instrumentality  of  the 
Goveriunent  of  Iraq  or  the  Government 
of  Iran  may  participate  in  any  such 
funds  transfer. 

(4)  All  transactions  pursuant  to  a 
registration  issued  under  this  section 
must  conform  to  all  relevant  United 
Nations  Security  Council  Resolutions, 
including  661,  666,  687  and  1409,  and 
relevant  procedures  issued  by  the  661 
Committee. 

(5)  U.S.  citizens  who  wish  to  travel  to 
Iraq  pursuant  to  a  registration  issued 
under  this  section  must  apply  to  the 


Department  of  State  to  have  their 
passports  validated  for  travel  to  Iraq. 
Such  applications  should  be  submitted 
to  the  Deputy  Assistant  Secretary  for 
Passport  Services,  ATTN:  Office  of 
Passport  Policy  and  Advisory  Services, 
U.S.  Department  of  State,  2401  E  Street 
NW..  Washington,  DC  20522-0907. 
Such  applications  must  include  the 
applicant's  name,  date  and  place  of 
birth,  dates  of  proposed  travel,  and 
purpose  of  the  trip.  Issuance  of  a 
registration  number  under  this  section 
does  not  in  any  way  create  a 
presumption  in  favor  of  passport 
validation. 

(6)  Nongovernmental  organizations 
conducting  transactions  authorized  by 
their  registrations  pursuant  to  this 
section  must  reference  the  registration 
number  on  all  payments  and  funds 
transfers  and  on  all  related 
documentation. 

(c)  This  section  does  not  authorize 
transfers  from  blocked  accounts. 

Note  to  §575.527:  Registration  does  not 
excuse  a  U.S.  person  from  compliance  with 
other  provisions  of  31  CFR  chapter  V  or  with 
applicable  U.S.  laws  governing  the 
exportation  or  re-exportation  of  U.S. -origin 
goods,  software,  or  technology  (including 
technical  data)  to  Iraq,  Iran,  or  other 
countries.  See,  e.g.,  the  Export 
Administration  Regulations  administered  by 
the  U.S.  Department  of  Commerce  (15  CFR 
chapter  VII,  subchapter  C)  and  the 
International  Traffic  in  Arms  Regulations  (22 
CFR  chapters  120-130)  administered  by  the 
Department  of  State. 

8.  Add  a  new  §  575.528  to  subpart  E 
to  read  as  follows: 

§  575.528    Authorization  of  certain  survey 
or  assessment  missions  in  and  around  Iraq. 

(a)  Subject  to  paragraphs  (b),  (c),  and 
(d)  of  this  section,  nongovernmental 
organizations  are  authorized  to  send 
representatives  to  Iraq  for  the  purpose  of 
conducting  survey  or  assessment 
missions  related  to  the  planning  or 
preparation  for  the  provision  of 
humanitarian  support  to  the  Iraqi 
people.  This  section  does  not  authorize 
the  actual  provision  of  such 
humanitarian  support. 

(b)  The  authorization  set  forth  in 
paragraph  (a)  of  this  section  applies 
only  to  the  following  types  of 
nongovernmental  organizations: 

(1)  Nongovernmental  organizations , 
registered  pursuant  to  §  575.527;  or 

(2)  Nongovernmental  organizations 
that  have  been  issued  specific  licenses 
under  this  part  to  carry  out 
humanitarian  activities  in  Iraq,  but  not 
including  organizations  that  have  been 
issued  specific  licenses  solely  to  export 
goods  to  Iraq. 

(c)  This  section  does  not  authorize 
nongovernmental  organizations  to  open 


offices  or  to  establish  permanent 
facilities  of  any  kind  or  to  purchase  any 
goods,  services  or  technology  in  Iraq  of 
any  kind,  except  those  described  in 
paragraph  (d)(3)  of  this  section. 

(d)  The  authorization  set  forth  in  this 
section  is  subject  to  the  following 
conditions: 

(1)  U.S.  financial  institutions  are 
authorized  to  engage  in  funds  transfers 
in  connection  with  transactions 
authorized  pursuant  to  this  section, 
provided  that  no  Iraqi  or  Iranian 
financial  institution  or  other  agency  or 
instrumentality  of  the  Government  of 
Iraq  or  Government  of  Iran  may 
participate  in  any  such  funds  transfer. 

(2)  Nongoveriunental  organizations 
conducting  transactions  authorized  by 
specific  license  or  by  registration  issued 
piu'suant  to  §  575.527  must  reference 
their  license  or  registration  number  on 
all  payments  and  funds  transfers  and  on 
all  related  documentation. 

(3)  Any  funds  transferred  to  Iraq 
pursuant  to  this  section  may  be  used 
only  for  the  purchase  of  services  and 
goods  necessary  and  essential  to  the 
conduct  of  the  assessment  mission  and, 
whether  U.S.  or  foreign  origin,  not  of  the 
type  controlled  under  the  Department  of 
Commerce's  Export  Administration 
Regulations  for  exportation  or  re- 
exportation to  Iran  or  Iraq  or  controlled 
on  the  United  States  Munitions  List. 

(4)(i)  No  exportations  or  re- 
exportations of  goods  or  technology 
(whether  U.S.  or  foreign  origin)  to  Iraq 
are  permitted  pursuant  to  this  section, 
except  for  those  items  intended  for 
temporary  use,  as  personal  baggage,  by  . 
mission  representatives,  provided  that 
such  items  are  either  consumed  by 
mission  representatives  during  the  visit 
or  removed  from  Iraq  at  the  end  of  each 
visit,  and  further  provided  that  any  such 
personal  items  regardless  of  origin  are 
not  of  the  type  controlled  for 
exportation  or  re-exportation  to  Iran  or 
Iraq  under  the  Department  of 
Commerce's  Export  Administration 
Regulations,  controlled  on  the  United 
States  Munitions  List,  or  listed  on  the 
United  Nations  Goods  Review  List. 

(ii)  Nongovernmental  organizations 
that  wish  to  export  or  re-export  goods  or 
technology  to  Iraq,  beyond  personal 
baggage  as  described  in  paragraph 
(d)(4)(i)  of  this  section,  as  part  of  a 
siuT'ey  or  assessment  mission  must 
apply  for  specific  authorization  from  the 
Office  of  Foreign  Assets  Control 
pursuant  to  §501. 801(b),  31  CFR 
chapter  V. 

(5)  Nongovernmental  organizations 
acting  under  this  section  shall  take 
adequate  measures  to  prevent  any  items 
authorized  for  export,  re-export,  or  local 
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purchase  from  being  obtained  or 
acquired  by  the  Government  of  Iraq. 

(6)  U.S.  citizens  who  wish  to  travel  to 
Iraq  pursuant  to  this  section  must  apply 
to  the  Department  of  State  to  have  their 
passports  validated  for  travel  to  fraq. 
Such  applications  should  be  submitted 
to  the  Deputy  Assistant  Secretary  for 
Passport  Services,  ATTN:  Office  of 
Passport  Policy  and  Advisory  Services, 
U.S.  Department  of  State,  2401  E  Street 
NW.,  Washington,  DC  20522-0907. 
Such  applications  must  include  the 
applicant's  name,  date  and  place  of 
birth,  dates  of  proposed  travel,  and 
purpose  of  the  trip.  This  section  does 
not  in  any  way  create  a  presumption  in 
favor  of  passport  validation. 

(e)  This  section  does  not  authorize 
transfers  from  blocked  accounts. 

Note  to  §  575.528:  This  section  does  not 
excuse  a  U.S.  person  from  compliance  with 
other  provisions  of  31  CFR  chapter  V  or  with 
applicable  U.S.  laws  governing  the 
exportation  or  re-exportation  of  U.S. -origin 
goods,  software,  or  technology  (including 
technical  data)  to  Iraq,  Iran,  or  other 
countries.  See,  e.g..  the  Export 
Administration  Regulations  administered  by 
the  U.S.  Department  of  Commerce  (15  CFR 
chapter  VII,  subchapter  C)  and  the 
International  Traffic  in  Arms  Regulations  (22 
CFR  chapters  120-130)  administered  by  the 
Department  of  State. 

Dated:  February  28.  2003. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  March  3,  2003. 
Kenneth  E.  Lawson, 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
(FR'Doc.  03-5952  Filed  3-10-03;  8:50  am] 

BILUNG  CODE  4810-25-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-7463-2] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Rut>l)er  Tire 
Manufacturing 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  This  action  corrects  errors 
and  clarifies  regulatory  text  of  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Rubber  Tire 
Manufacturing,"  which  was  issued  as  a 
final  rule  on  July  9,  2002.  These 
technical  corrections  will  not  change 
the  level  of  health  protection  the  final 
rule  provides  or  the  standards 
established  by  the  rule. 


Section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  action  final 
without  prior  proposal  and  opportunity 
for  comment  because  the  changes  to  the 
rule  are  minor  technical  corrections,  are 
noncontroversial,  and  do  not 
substantively  change  the  requirements 
of  the  rule.  Thus,  notice  and  public 
procedure  are  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B)  (see  also  the  final 
sentence  of  section  307(d)(1)  of  the 
Clean  Air  Act,  42  U.S.C.  7607(d)(1), 
indicating  that  the  good  cause 
provisions  of  the  APA  continue  to  apply 
to  this  type  of  rulemaking  under  the 
Clean  Air  Act). 

Section  553(d)(3)  allows  an  agency, 
upon  a  finding  of  good  cause,  to  make 
a  rule  effective  immediately.  Because 
today's  changes  do  not  substantively 
change  the  requirements  of  the  rule,  we 
find  good  cause  to  make  these  technical 
corrections  effective  immediately. 
EFFECTIVE  DATE:  March  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  P.  Wayne,  Policy  Planning  and 
Standards  Group,  Emission  Standards 
Division,  C439-04,  U.S.  EPA.  Research 
Triangle  Park,  North  Carolina,  27711, 
telephone  number  (919)  541-5439;  Fax 
(919)  541-0942;  Electronic  mail  address: 
wayn  e.tony@epa  .gov. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include: 


Category 

NAICS« 

Regulated 
entities 

Industry  

326211 

326212 
314992 

Rubber  Tire 
Manufac- 
turing. 

Facilities. 

a  North  American  Information  Classification 
System. 

This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  40  CFR  63.5981. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  your  State  or 
local  agency  (or  EPA  Regional  Office) 


described  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0089. 
The  official  public  docket  consists  of  the 
documents  that  are  available  for  public 
viewing  in  the  Rubber  Tire 
Manufacturing  NESHAP  Docket  at  the 
EPA  Docket  Center  (Air  Docket).  EPA 
West,  Room  B-108, 1301  Constitution 
Avenue,  NW.,  Washington,  DC  20004. 
The  Docket  Center  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  reading  room 
is  (202)  566-1742.  Although  a  part  of 
the  official  docket,  the  public  docket 
does  not  include  Confidential  Business 
Information  (CBI)  or  other  information  ■ 
whose  disclosure  is  restricted  by  statute. 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  also  available  through  EPA's 
new  electronic  public  docket,  EPA 
Dockets.  You  may  use  EPA  Dockets  at 
http://HTvw.epa.gov/qyas/to  access  the 
index  listing  of  the  contents  of  the 
official  puWig  docket  for  this  action,  as 
well  as  access  those  documents  in  the 
public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
idfentification  number  that  EPA  has 
established  for  this  action. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Docket. 
Information  claimed  as  CBI,  and  other 
information  whose  disclosure  is 
restricted  by  statute  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket  either. 
Th6  EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed,  paper  form  in 
the  official  public  docket.  To  the  extent 
feasible,  publicly  available  supporting 
-  materials  for  this  action  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  the  EPA  Docket, 
the  system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  Docket 
Center  identified  in  this  notice.  The 
EPA  intends  to  work  toward  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
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Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  rule 
correction  notice  will  also  be  available 
on  the  WWW  through  the  Technology 
Transfer  Network  (TTN).  Following 
signature,  a  copy  of  the  final  rule 
correction  notice  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

I.  Correction 

On  July  9,  2002  (67  FR  45588).  the 
EPA  promulgated  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  rubber  tire  manufacturing 
as  subpart  XXXX  in  40  CFR  part  63. 
Today's  action  contains  notification  of 
typographical  errors  and  corrections  to 
clarify  wording  changes.  The 
corrections  will  become  effective 
immediately  (without  further 
rulemaking  action)  on  March  12,  2003. 

Table  17  to  subpart  XXXX  contains 
two  citations  that  indicate  the 
applicability  of  the  general  provisions  of 
40  CFR  part  63,  subpart  XXXX. 
Specifically,  §§  63.9(f).  (g)  and 
63.10(b)(2){i)-(iv)  are  referenced.  The 
applicability  of  these  provisions  to 
subpart  XXXX  were  indicated  in  the 
wrong  columns  of  the  table.  Sections 
63.9(f)  and  (g)  are  not  applicable  to 
subpart  XXXX.  Section  63.10(b)(2)(i)- 
(iv)  is  applicable  to  subpart  XXXX  when 
a  control  device  is  employed  to  meet  the 
emission  standards  of  subpart  XXXX. 
Section  63.10(b)(2)(i)-(iv)  is  not 
applicable  when  a  control  device  is  not 
employed  to  comply  with  the  emission 
standards  of  subpart  XXXX.  Today's 
action  notifies  interested  parties  of  the 
corrections. 

Several  editorial  changes  are  being 
made  to  clarify  the  intent  of  the 
provisions.  Terminology  in 
§  63.5994(c)(4),  Equation  4,  is  being 
revised  to  clarify  and  correct  the 
definition  of  the  term  HAPk.  The  term 
HAPt  refers  to  the  mass  percent, 
expressed  as  a  decimal,  of  all  hazardous 
air  pollutants  (HAP)  in  cement  and 
solvent.  The  term  incorrectly  stated  "of 
the  specified  HAP."  The  revision  to  the 
term  definition  will  correct  the 
inconsistency  in  Equation  4. 

The  definition  of  cements  and 
solvents,  §  63.6015,  is  being  revised  to 
clarify  a  specific  item  in  the  list  of 
cements  and  solvents  subject  to  the 
Rubber  Tire  Manufacturing  final  rule. 
The  list  of  cements  and  solvents 
includes  materials  used  to  clean  process 


equipment.  The  word  "clean"  was 
inadvertently  left  out  of  the  final  rule. 
The  revision  to  include  the  word 
"clean"  clarifies  the  intended  meaning 
of  the  applicable  cements  and  solvents. 

II.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866, 
Regulatory  Plaiuiing  and  Review  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB).  This  action  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

The  technical  correction  does  not  . 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Because  EPA  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice  and  comment 
requirements  under  the  APA  or  any 
other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  or  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
the  UMRA. 

The  technical  correction  does  not 
have  substantial  direct  effects  on  the 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
as  specified  in  Executive  Order  13132, 
Federalism  (64  FR  43255,  August  10. 
1999). 

Today's  action  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13175. 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000). 

The  technical  correction  also  is  not 
subject  to  Executive  Order  13045. 
Protection  of  Children  from 
Enviroiunental  Health  and  Safety  Risks 
(62  FR  19885.  April  23.  1997)  because 
it  is  not  economically  significant. 

The  technical  correction  is  not  subject 
to  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

The  technical  correction  action  does 
not  involve  changes  to  the  technical 
standards  related  to  test  methods  or 
monitoring  methods;  thus,  the 
requirements  of  section  12(d)  of  the 


National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  does  not  apply. 

The  technical  correction  also  does  not 
involve  special  consideration  of 
environmental  justice-related  issues  as 
required  by  Executive  Order  12898. 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994).The  EPA  has  complied  with 
Executive  Order  12630.  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings)  (53  FR  8859.  March  15, 
1988)  by  examining  the  takings 
implications  of  this  rule  correction  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order. 

In  issuing  the  technical  correction. 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988,  Civil  Justice 
Reform  (61  FR  4729,  February  7,  1996). 

The  Congressional  Review  Act 
(CRA)(5  U.S.C.  801  et  seq.],  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Section  808  allows  the 
issuing  agency  to  make  a  rule  effective 
sooner  than  otherwise  provided  by  the 
CRA  if  the  agency  makes  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement  (5  U.S.C.  808(2)).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefore,  and  established  an 
effective  date  of  March  12.  2003.  The 
EPA  will  submit  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller    . 
General  of  the  United  States  prior-to 
publication  of  the  rule  in  the  Federal 
Register. 

The  EPA's  compliance  with  these 
statutes  and  Executive  Orders  for  the 
underlying  rule  is  discussed  in  the  July 
9.  2002.  Federal  Register  notice 
containing  the  Rubber  Tire 
Manufacturing  final  rule  (67  FR  45588). 
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List  of  Subjects  for  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  3,  2003. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I.  part  63, 
subpart  XXXX  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  63-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401 .  et  seq. 

Subpart  XXXX— [Amended] 

2.  Section  63.5994(c)(4)  is  amended 
by  revising  the  term  HAPk  to  read  as 
follows: 

§  63.5994  How  do  I  conduct  tests  and 
procedures  for  tire  production  affected 
sources? 


(c)  *   *   * 
(4)*    *    * 

HAPk  =  mass  percent,  expressed  as  a 
decimal,  of  all  HAP  in  cement  and 
solvent  k,  as  purchased,  for  cements 
and  solvents  used  in  the  month  in 
processes  that  are  routed  to  a  control 
device  during  non-control  operating 
days,  which  are  defined  as  days  when 
either  the  control  system  is  not 
operating  within  the  operating  range 
established  during  the  performance 
test  or  when  monitoring  data  are  not 
collected. 

***** 

3.  Section  63.6015  is  amended  by 
revising  the  definition  of  Cetnents  and 
solvents  to  read  as  follows: 

§  63.601 5    What  definitions  apply  to  this 
subpart? 

***.** 

Cements  and  solvents  means  the 
collection  of  all  organic  chemicals, 
mixtures  of  chemicals,  and  compounds 
used  in  the  production  of  rubber  tires, 
including  cements,  solvents,  and 
mixtures  used  as  process  aids.  Cements 
and  solvents  include,  but  are  not  limited 
to,  tread  end  cements,  undertread 
cements,  bead  cements,  tire  building 
cements  and  solvents,  green  tire  spray, 
blemish  repair  paints,  side  wall 
protective  paints,  marking  inks, 
materials  used  to  clean  process 
equipment,  and  slab  dip  mixtures. 


Cements  and  solvents  do  not  include 
coatings  or  process  aids  used  in  tire 
cord  production,  puncture  sealant 
application,  rubber  processing,  or 
materials  used  to  construct,  repair,  or 
maintain  process  equipment,  or 
chemicals  and  compounds  that  are  not 
used  in  the  tire  production  process  such 
as  materials  used  in  routine  janitorial  or 
facility  grounds  maintenance,  office 
supplies  (e.g.,  dry-erase  markers, 
correction  fluid),  architectural  paint,  or 
any  substance  to  the  extent  it  is  used  for 
personal,  family,  or  household 
purposes,  or  is  present  in  the  same  form 
and  concentration  as  a  product 
packaged  for  distribution  to  and  use  by . 
the  general  public. 
***** 

[FR  Doc.  03-5713  Filed  3-11-03:  8:45  am] 
BILLING  CODE  6S60-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[DA  03-445] 

Commission  Organization 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Commission's  rules  to  reflect  the  name 
change  of  the  Commission's  Office  of 
Plans  and  Policy. 

DATES:  Effective,  February  7,  20.03. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Richards,  202-418-1514. 

SUPPLEMENTARY  INFORMATION:  This 
action  was  taken  by  order  of  the 
Managing  Director  on  authority 
delegated  by  the  Commission.  The  order 
(DA  03-445)  was  released  on  March  5, 
2003,  and  the  full  text  of  the  order  is 
available  for  public  inspection  on-line  at 
http://www.fcc.gov  or  in  the  Reference 
Center  of  the  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  D.C.  20554.  To  more 
accurately  reflect  the  expanded 
emphasis  by  the  Commission's  Office  of 
Plans  and  Policy  on  strategic  planning, 
the  Office's  name  has  been  changed  to 
the  Office  of  Strategic  Planning  and 
Policy  Analysis.  Since  this  name  change 
pertains  to  agency  organization, 
procedure,  and  practice,  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  contained 
in  5  U.S.C.  553(b)  are  not  applicable. 


Federal  Communications  Commission. 
Andrew  S.  Fishel, 

Managing  Director. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  0  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5.  48  Stat.  1068.  as. 
amended;  47  U.S.C.  153.  225,  unless 
otherwise  noted. 

§§  0.5,  0.21 , 0.31 ,  and  0.271     [Amended] 

2.  In  part  0  remove  the  words  "Office 
of  Plans  and  Policy"  and  add,  in  their 
place,  the  words  "Office  of  Strategic 
Planning  and  Policy  Analysis"  in  {he 
following  places: 

a.  Center  heading  before  §§  0.21  and 

0.271; 

b.  Section  0.5(a)(4): 

c.  Section  0.21  introductorj'  text; 

d.  Section  0.31(g);  and 

e.  Section  0.271(a). 

[FR  Doc.  03-5829  Filed  3-11-03:  8:45  am] 
BILUNG  CODE  671 2-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1825 
RIN  2700-AC33 

Trade  Agreements  Act — Exception  for 
U.S.-Made  End  Products 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts  without 
change  the  proposed  rule  published  in 
the  Federal  Register  (67  FR  68951)  on 
November  12,  2002.  This  final  rule 
amends  the  NASA  FAR  Supplement 
(NFS)  to  implement  the  determination 
of  the  Assistant  Administrator  for 
Procurement  that,  for  procurements 
subject  to  the  Trade  Agreements  Act,  it 
would  be  inconsistent  with  the  public 
interest  to  apply  the  Buy  American  Act 
for  U.S. -made  end  products  that  are 
substantially  transformed  in  the  United 
States. 

EFFECTIVE  DATE:  March  12.  2003. 
TOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Flynn,  Code  HK,  (202)  358- 
0460:  e-mail:  pfl\nn@hq. nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  September  13,  2002,  the  Assistant 
Administrator  for  Procurement 
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determined  that,  for  procurements 
subject  to  the  Trade  Agreements  Act,  it 
would  be  inconsistent  with  the  public 
interest  to  apply  the  Buy  American  Act 
to  U.S. -made  end  products  that  are 
substantially  transformed  in  the  United 
Sates.  The  September  13,  2002. 
determination  is  consistent  with  Federal 
Acquisition  Regulation  policy  and  the 
Department  of  Defense  policy  with 
regard  to  the  treatment  of  U.S. -made  end 
products.  This  final  rule  implements  the 
September  13,  2002,  determination. 
This  final  rule  will  simplify  evaluation 
of  offers  in  acquisitions  subject  to  the 
Trade  Agreements  Act,  because  it  will 
no  longer  be  necessary  to  determine  if 
a  U.S. -made  end  product  is  also  a 
domestic  end  product,  i.e.,  the  cost  of 
domestic  components  exceeds  the  cost 
of  all  components  by  more  than  50 
percent. 

NASA  published  a  proposed  rule  in 
the  Federal  Register  (67  FR  68551)  on 
November  12,  2002.  Public  comments 
were  received  from  one  industry 
association.  Comments  received  were 
supportive  of  the  change.  This  final  rule 
adopts  the  proposed  rule  without 
change. 

This  final  rule  is  not  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.) 
because  NASA  has  few  acquisitions 
subject  to  the  Trade  Agreements  Act  in 
which  small  businesses  proposing 
domestic  end  products  have  received  a 
percent  price  evaluation  preference  over 
offers  of  U.S. -made  end  products  for 
which  the  cost  of  foreign  components 
exceeds  the  cost  of  domestic 
components  by  50  percent  or  more. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  do  not 
impose  any  new  recordkeeping  or 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  This  final  rule 
eliminates  the  requirement  for  offerors 
to  track  and  document  the  origin  of 
components  of  U.S.-made  end  products 
in  acquisitions  subject  to  the  Trade 
Agreements  Act  in  order  to  comply  with 
the  FAR. 


List  of  Subjects  in  48  CFR  Part  1825 

Government  procurement. 

Tom  Luedtke. 

Assistant  Administrator  for  Procurement. 

Accordingly,  48  CFR  part  1825  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Fart  1825  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 
PART  1825— FOREIGN  ACQUISITION 

1825.103    [Amended] 

2.  Amend  section  1825.103  by  adding 
paragraph  (a)(iii)  to  read  as  follows: 

1825.103    Exceptions. 

(a)  *   •   * 

(iii)  The  Assistant  Administrator  for 
Procurement  has  determined  that  for 
procurements  subject  to  the  Trade 
Agreements  Act,  it  would  be 
inconsistent  with  the  public  interest  to 
apply  the  Buy  American  Act  to  U.S.- 
made  end  products  that  are 
substantially  transformed  in  the  United 
States. 

3.  Amend  section  1825.1101  by 
adding  paragraph  (c)(1)  to  read  as 
follows: 

1825.1 101     Acquisition  of  supplies. 

(c)(1)  NASA  has  determined  that  the 
restrictions  of  the  Buy  American  Act  are 
not  applicable  to  U.S.-made  end 
products. 

***** 

(FK  Doc.  03-.59O7  Filed  .1-11-4)3:  8:45  am) 

8ILUNQ  CODE  7S10-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107, 190. 191, 192, 193, 
195, 198  and  199 

RIN  2137-AD43 

Revisions;  Definition  of  Administrator 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule.  RSPA 
modifies  or  adds  the  definition  of 
Administrator  in  several  sections  of  the 
Code  of  Federal  Regulations.  RSPA  has 
determined  that  there  is  a  need  to 
change  or  add  the  definition  of 
Administrator  for  clarification  purposes 
and  for  consistency  between  the  RSPA 
regulations. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  12.  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  Lopez-Goldberg,  Attorney, 
Research  and  Special  Programs 
Administration,  Office  of  Chief  Counsel, 
Room  8407,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Telephone: 
(202)366-4400,  Fax:  (202)366-7041.  e- 
mail:  astrid.lopez- 
goIdberg@rspa  .dot.gov. 

SUPPLEMENTARY  INFORMATION:  After  a 
review  of  the  RSPA  regulations,  RSPA 
has  determined  that  there  is  a  need  to 
change  or  add  the  definition  of 
Administrator  for  clarification  purposes 
and  for  consistency  between  the  RSPA 
regulations. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  This  rule  is  not  significant 
according  to  the  Regulatory  Policies  and 
procedures  of  the  Department  of 
Transportation  (44  FR  11034).  Because 
of  the  minimal  economic  impact  of  this 
rule,  preparation  of  a  regulatory  impact 
analysis  or  a  regulatory  evaluation  is  not 
warranted. 

B.  Executive  Order  12612 

This  regulation  would  not  have 
substantial  direct  effect  on  states,  on  the 
relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  41685;  October  30,  1987),  RSPA 
has  determined  that  this  regulation 
would  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
federalism  assessment. 

t 

C.  Executive  Order  13084 

Because  this  regulation  would  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  this 
Executive  Order  do  not  apply. 

D.  Regulatory  Flexibility  Act 

RSPA  certifies,  under  section  605  of 
the  Regulator^'  Flexibility  Act  (5  U.S.C). 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

E.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule.  , 
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F.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  resuh  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

G.  Impact  on  Business  Processes  and 
Computer  Systems  (Year  2000) 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  may.  on  January  1. 
2000.  recognize  "double  zero"  not  as 
2000  but  as  1900.  The  Year  2000 
problem  could  cause  computers  to  stop 
running  or  start  generating  erroneous 
data.  The  Year  2000  problem  poses  a 
threat  to  the  global  economy  in  which 
Americans  live  and  work.  With  the  help 
of  the  President's  Council  on  Year  2000 
conversion,  federal  agencies  are 
reaching  out  to  increase  awareness  of 
the  problem  and  to  offer  support.  We  do 
not  want  to  impose  new  requirements 
that  would  mandate  business  process 
chemges  when  the  resources  necessary 
to  implement  those  requirements  would 
otherwise  be  applied  to  the  Year  2000 
problem.  This  final  rule  does  not 
impose  business  process  changes  or 
require  modification  to  computer 
systems.  Because  the  final  rule  does  not 
affect  organizations'  ability  to  respond 
to  the  Year  2000  problem,  we  do  not 
intend  to  delay  the  effectiveness  of  the 
requirements  of  this  final  rule. 

H.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

/.  National  Environmental  Policy  Act 

For  purposes  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.)  this  action  will  not 
signific8mtly  affect  the  quality  of  the 
human  environment. 

List  of  Subjects  in  49  CFR  Parts  107, 
190, 191. 192. 193, 195, 198  and  199 

Administrative  practice  and 
procedure.  Pipeline  safety. 

For  the  reasons  stated  in  the 
preamble,  RSPA  amends  49  CFR  parts 
107,  190.  191,  192, 193,  195,  198  and 
199  as  follows: 


PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701: 
Sec.  212-213,  Pub.  L.  104-121,  110  Stat.  857; 
and  49  CFR  1.45,  1.53. 

2.  In  section  107.1,  revise  the 
definition  of  Administrator  to  read  as 
follows: 

§107.1    Definitions. 

***** 

Administrator  means  the 
Administrator,  Research  emd  Special 
Programs  Administration  or  his  or  her 
delegate. 


PART  190— PIPELINE  SAFETY 
PROGRAMS  AND  RULEMAKING 
PROCEDURES 

1.  The  authority  citation  for  part  190 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321;  49  U.S.C.  5101- 
5127,  60101  et  seq.;  Sec.  212-213,  Pub.  L. 
104-121,  110  Stat.  857;  and  49  CFR  1.53. 

2.  In  section  190.3,  add  the  definition 
of  Administrator  in  alphabetical  order, 
to  read  as  follows: 

« 

§190.3    Definitions. 

***** 

Administrator  means  the 
Administrator,  Research  and  Specieil 
Programs  Administration  or  his  or  her 
delegate.  -* 


PART  191- TRANSPORTATION  OF 
NATURAL  AND  OTHER  GAS  BY 
PIPELINE;  ANNUAL  REPORTS. 
INCIDENT  REPORTS.  AND  SAFETY 
RELATED  CONDITION  REPORTS 

1.  The  authority  citation  for  part  191 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5121,  60102,  60103. 
60104,  60i08,  60117.  60118,  and  60124  and 
49  CFR  1.53. 

2.  In  section  191.3,  revise  the 
definition  of  Administrator  to  read  as 
follows: 

§191.3    Definitions. 

***** 

Administrator  means  the 
Administrator,  Research  and  Special 
Programs  Administration  or  his  or  her 
delegate. 


PART  192— TRANSPORTATION  OF 
NATURAL  AND  OTHER  GAS  BY 
PIPEUNE:  MINIMUM  FEDERAL 
SAFETY  STANDARDS 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102,  60104. 
60108.  60109.  60110,  60113,  and  60118  and 
49  CFR  1.53. 

2.  In  section  192.3,  revise  the 
definition  of  Administrator  to  read  as 
follows: 

§192.3    Definitions.  ' 

***** 

Administrator  means  the 
Administrator,  Research  and  Special 
Programs  Administration  or  his  or  her 
del^ate. 


PART  193— LIQUEFIED  NATURAL  GAS 
FACILITIES:  FEDERAL  SAFETY 
STANDARDS 

1.  Tlie  authority  citation  for  part  193 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102,  60103, 
60104,  60108.  60109.  60110.  601 13, and 
60118,  and  49  CFR  1.53. 

2.  In  section  193.2007,  revise  the 
definition  of  Administrator  to  read  as 
follows: 

§193.2007    Definitions. 

***** 

Administrator  means  the 
Administrator,  Research  and  Special 
Programs  Administration  or  his  or  her 
delegate. 


PART  195— TRANSPORTATION  OF 
HAZARDOUS  UQUIDS  BY  PIPEU.NE 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102.  60104, 
60108.  60109,  and  60118;  and  49  CFR  1.53. 

2.  In  section  195.2,  revise  the 
definition  of  Administrator  to  read  as 
follows: 

§195.2    Definitions. 

***** 

Administrator  means  the 
Administrator,  Research  and  Special 
Programs  Administration  or  his  or  her 
delegate.  •    , 


PART  198— REGULATIONS  FOR 
GRANTS  TO  AID  STATE  PIPEUNE 
SAFETY  PROGRAMS 

1.  The  authority  citation  for  part  198 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  60105.  60106  and 
60114;  and  49  CFR  1.53. 

2.  In  Section  198.3,  add  the  definition 
of  Administrator  in  alphabetical  order, 
to  read  as  follows: 

§198.3    Definitions. 

***** 

Administrator  means  the 
Administrator,  Research  and  Special 
'Programs  Administration  or  his  or  her 
delegate. 


PART  199— DRUG  AND  ALCOHOL 
TESTING 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103.  60102,  60104, 
60108.  60117,  and  60118;  and  49  CFR  1.53. 

2.  In  section  199.3,  revise  the 
definition  of  Administrator  to  read  as 
follows: 

§199.3    Definitions. 


Administrator  means  the 
Administrator,  Research  and  Special 
Programs  Administration  or  his  or  her 
delegate. 

***** 

Ellen  G.  Engleman,  ' 

Administrator. 

[PR  Doc.  03-5922  Filed  3-11-03:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  985 

[Doclcet  No.  FV-03-985-1  PR]     - 

Marketing  Order  Regulating  the 
Handling  of  Spearmint  Oil  Produced  in 
the  Far  West;  Salable  Quantities  and 
Allotment  Percentages  for  tfie  2003- 
2004  Marketing  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  rule  would  establish  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  2003-2004 
marketing  year,  which  begins  on  June  1, 
2003.  This  rule  invites  comments  on  the 
establishment  of  salable  quantities  and 
allotment  percentages  for  Class  1 
(Scotch)  spearmint  oil  of  857,444 
pounds  and  45  percent,  respectively, 
and  for  Class  3  (Native)  spearmint  oil  of 
808,528  pounds  and  38  percent, 
respectively.  The  Speeirmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  to 
help  maintain  stability  in  the  spearmint 
oil  market. 

DATES:  Conunents  must  be  received  by 
April  1,2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  to  the  Docket 
Clerk,  Marketing  Order  Administration 
Branch,, Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  Fax:  (202)  720-8938;  or 
E-mail:  moab.docketcIerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 


of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  diuing  regular  business  hovus,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724;  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491;  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  No.  985  (7  CFR  Part  985),  as 
amended,  regulating  the  handling  of 
spearmint  oil  produced  in  the  Far  West 
(Washington,  Idaho,  Oregon,  and 
designated  parts  of  Nevada  and  Uteih), 
hereinafter  referred  to  as  #ie  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 

12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  1 2988 ,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  proposed  rule  would  establish  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  may  be 
purchased  from  or  handled  for 
producers  by  handlers  during  the  2003- 
2004  marketing  year,  which  begins  on 
June  1,  2003.  This  proposed  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  poUcies,  unless  they 


present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  ^le  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  ordbr,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  i»  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Pursuant  to  authority  in  §§  985.50, 
985.51,  and  985.52  of  the  order,  the 
Committee,  with  seven  of  its  eight 
members  present,  met  on  October  2, 

2002,  and  recommended  salable 
quantities  and  allotment  percentages  for 
both  classes  of  oil  for  the  2003-2004 
marketing  year.  With  six  members  in 
favor  and  one  opposed,  the  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Scotch  spearmint  oil  of 
857,444  poimds  and  45  percent, 
respectively.  For  Native  spearmint  oil, 
the  Committee  imanimously 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  of  808,528  pounds  and  38 
perce^it,  respectively. 

Thi§  proposed  rule  would  limit  the 
amount  of  spearmint  oil  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  2003-2004 
marketing  year,  which  begins  on  Jime  1, 

2003.  Salable  quantities  and  allotment 
percentages  have  been  placed  into  effect 
each  season  since  the  order's  inception 
in  1980. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  Far  West, 
primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  currently  accounts  for 
approximately  55  percent  of  the  aimual 
U.S.  production  of  Scotch  spearmint  oil. 
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When  the  order  became  effective  in 
1980,  the  United  States  produced  nearly 
100  percent  of  the  world's  supply  of 
Scotch  spearmint  oil,  of  which 
approximately  72  percent  was  produced 
in  the  regulated  production  area  in  the 
Far  West.  The  Far  West  continued  to 
produce  an  average  of  about  69  percent 
of  the  world's  Scotch  spearmint  oil 
supply  during  the  period  from  1980  to 
1990.  International  production 
characteristics  have  changed  since  1990, 
however,  with  foreign  Scotch  spearmint 
oil  production  contributing  significantly 
to  world  production.  The  Far  West's 
market  share  as  a  percent  of  total  world 
sales  has  averaged  about  45  percent 
since  1990. 

Between  1996  and  2000,  the 
Conunittee's  marketing  strategy  for 
Scotch  spearmint  oil  centered  around  an 
attempt  to  regain  a  substantial  amount 
of  the  Far  West's  historical  share  of  the 
global  market  for  this  class  of  oil. 
Although  still  interested  in  retaining  a 
sizable  share  of  the  global  market,  the 
Committee  has  since  refocused  its 
strategy  on  establishing  a  salable 
quantity  that  is  largely  determined  by 
information  on  price  and  available 
supply  as  they  are  affected  by  the 
estimated  trade  demand. 

Although  sales  had  increased 
somewhat,  the  Far  West's  market  share 
as  a  percentage  of  total  world  sales  had 
not  increased  on  average,  and  the 
market  price  for  Scotch  spearmint  oil 
had  continued  to  decline  throughout  the^ 
1996-2000  period.  During  the  1998- 
1999  and  1999-2000  marketing  years, 
the  price  paid  to  producers  for  Scotch 
spearmint  oil  dropped  to  a  low  of  $7.00 
per  pound.  Although  the  current  price 
for  Scotch  oil  is  about  $8.00  per  pound, 
the  Committee,  as  well  as  spearmint  oil 
producers  and  handlers  attending  the 
October  2,  2002,  meeting,  continue  to 
believe  that  such  returns  are  generally 
below  the  cost  of  production  for  most 
producers.  The  most  recent  information 
available  horn  the  Washington  State 
University  Cooperative  Extension 
Service  (WSU),  indicates  the  production 
costs  to  be  between  $13.50  and  $15.00 
per  pound. 

The  Committee  estimates  that  acreage 
of  Scotch  spearmint  has  declined  from 
about  10,000  acres  in  1998  to  about 
4,000  acres  currently.  The  reduction  in 
acreage  is  directly  attributable  to  the 
relatively  low  level  of  producer  returns. 
Based  on  the  reduced  Scotch  spearmint 
acreage,  the  Committee  estimates  that 
production  for  the  current  season  (the 
2002-2003  marketing  season)  will  be 
about  472,600  pounds. 

The  Committee  calculated  the  2003- 
2004  Scotch  spearmint  oil  salable 
quantity  (857.444  pounds)  and 


allotment  percentage  (45  percent)  by 
utilizing  sales  estimates  for  2003-2004 
Scotch  oil  as  provided  by  several  of  the 
industry's  handlers,  as  well  as  historical 
and  current  Scotch  oil  sales  levels. 
Between  June  1,  2002,  and  September 
27,  2002,  415,914  pounds  of  Scotch  oil 
were  sold,  a  level  below  the  most  recent 
five-year  average  of  490,926  pounds. 
Handlers  are  estimating  that  sales  for 
the  2002-2003  marketing  year  may 
range  from  a  low  of  700,000  pounds  to 
a  high  of  825,000  pounds.  With  387,374 
pounds  carried  in  to  the  current 
marketing  year  and  an  estimated 
472,608  pounds  being  produced,  the 
total  available  supply  this  year, 
including  the  415,914  pounds  already 
sold,  is  859,982  pounds. 

The  recommendation  for  the  2003- 
2004  Scotch  spearmint  oil  volume 
regulation  is  consistent  with  the 
Committee's  stated  intent  of  keeping 
adequate  supplies  available  at  all  times, 
while  attempting  to  stabilize  prices  at  a 
level  adequate  to  sustain  the  farmers 
producing  the  oil.  Furthermore,  the 
recommendation  takes  into 
consideration  the  industry's  desire  to 
compete  with  less  expensive  oil 
produced  outside  the  regulated  area. 

Although  Native  spearmint  oil 
producers  are  facing  market  conditions 
similar  to  those  affecting  the  Scotch 
spearmint  oil  market,  unlike  Scotch, 
over  90  percent  of  the  U.S.  production 
of  Native  spearmint  is  produced  within 
the  Far  West  production  area.  Also, 
unlike  Scotch,  most  of  the  world's 
supply  of  Native  spearmint  is  produced 
in  the  U.S. 

The  current,  flat  market  contributed  to 
the  Committee's  recommendation  for  a 
salable  quantity  of  808,528  pounds  and 
an  allotment  percentage  of  38  percent 
for  Native  spearmint  oil  for  the  2003- 
2004  marketing  year.  The  supply  and 
demand  characteristics  of  the  current 
Native  spearmint  oil  market  are  keeping 
the  price  relatively  steady  at  about  $9.00 
per  pound — a  level  the  Committee 
considers  too  low  for  the  majority  of 
producers  to  maintain  viability.  "The 
WSU  study  referenced  earlier  indicates 
that  the  cost  of  producing  Native 
spearmint  oil  ranges  from  $10.26  to 
$10.92  per  pound. 

Although  Native  spearmint  acreage 
has  decreased  about  1 1  percent  over  the 
last  year,  the  Committee  estimates  that 
over  a  million  pounds  of  Native  oil  is 
expected  to  be  produced  this  year.  With 
current  sales  approximating  the  five- 
year  average  of  about  500,000  pounds, 
the  current  season's  salable  quantity  of 
800,761  pounds  coupled  with  the  June 
1,  2002,  carry-in  of  202,872  pounds  will 
likely  produce  a  surplus  of  oil,  adding 
to  the  nearly  1.2  million  pounds  already 


in  reserve.  Handlers  are  estimating  that 
about  918.750  pounds  of  Native 
spearmint  oil,  on  average,  may  be  sold 
during  the  2003-2004  marketing  year. 
This  estimate,  combined  with  the 
information  available  regarding  current 
supply  and  price,  helped  lead  the 
Committee  to  its  recommendation  for  a 
2003-2004  salable  quantity  of  808,528 
pounds.  When  considered  in 
conjunction  with  the  estimated  carry-in 
of  104,562  pounds  of  oil  on  June  1, 
2003,  the  recommended  salable  quantity 
results  in  a  total  available  supply  of 
Native  spearmint  oil  next  year  of  about 
913,090  pounds. 

Thus,  with  over  90  percent  of  the 
world  production  currently  located  in 
the  Far  West,  the  Committee's  method 
of  calculating  the  Native  spearmint  oil 
salable  quantity  and  allotment 
percentage  continues  to  primarily 
utilize  information  on  price  and 
available  supply  as  they  are  affected  by 
the  estimated  trade  demand.  The 
Committee's  stated  intent  is  to  make 
adequate  supplies  available  to  meet 
market  needs  and  improve  producer 
prices. 

Despite  the  downward  trend  in  the 
price  of  both  classes  of  spearmint  oil  in 
recent  years,  the  Committee  believes 
that  the  order  has  contributed 
extensively  to  the  stabilization  of 
producer  prices,  which  prior  to  1980 
experienced  wide  fluctuations  from  year 
to  year.  According  to  the  National 
Agricultural  Statistics  Service,  for 
example,  the  average  price  paid  for  both 
classes  of  spearmint  oil  ranged  from 
about  $4.00  per  pound  to  about  $12.50 
per  pound  during  the  period  between 
1968  and  1980.  Excluding  the  most 
recent  four  marketing  years,  prices  since 
the  order's  inception  have  generally 
stabilized  at  about  $11.00  per  pound  for 
Native  spearmint  oil  and  at  about  $13.00 
per  pound  for  Scotch  spearmint  oil. 
However,  the  prices  for  both  classes  of 
oil  have  dropped  over  the  last  few  years 
due  to  several  factors,  including  the 
general  uncertainty  being  experienced 
through  the  U^.  economy  and  the 
continuing  overall  weak  farm  situation, 
as  well  as  an  abundant  global  supply  of 
spearmint  oil.  As  noted  earlier, — 
although  lower  than  what  producers 
believe  to  be  viable — prices  currently 
appear  to  be  stable  at  about  $8.00  for 
Scotch  and  $9.00  for  Native. 

The  Committee  based  its 
recommendation  for  the  proposed 
salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  for  the  2003-2004  marketing  year  on 
the  information  discussed  above,  as  well 
as  the  data  outlined  below. 
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(1)  Class  1  (Scotch)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1 , 
2003 — 43,782  pounds.  This  figure  is  the 
difference  between  the  estimated  2002- 
2003  marketing  year  trade  demand  of 
816,200  pounds  and  the  revised  2002- 
2003  marketing  year  total  available 
supply  of  859,982  pounds.  The  2002- 

2003  marketing  year  total  available 
supply  was  revised  due  to  differences  in 
the  carry-in  estimated  on  October  1 1 , 

2001,  emd  the  actual  carry-in  on  June  1, 

2002,  as  well  as  producer  deficiencies 
on  June  1,  2002.  A  producer  is  deficient 
when  the  producer  is  unable  or 
unwilling  to  produce  oil  equal  to  his  or 
her  salable  quantity  and  is  imable  to  fill 
this  deficiency  from  reserve  pool  oil  or 
excess  oil  from  another  producer.  When 
prices  are  below  a  producer's  cost  of 
production,  they  generally  reduce  acres 
and  produce  less  oil. 

(B)  Estimated  trade  demand  for  the 
2003-2004  marketing  year— 822,200 
pounds.  This  figure  represents  the 
Committee's  estimate  based  on  the 
average  of  the  estimates  providpd  by 
producers  at  five  Scotch  spearmint  oil 
production  area  meetings  held  in 
September  2002,  as  well  as  estimates 
provided  by  handlers  and  others  at  the 
October  2,  2002,  meeting.  Handler  trade 
demand  estimates  for  the  2003-2004 
marketing  year  ranged  from  750,000  to 
800,000  pounds.  The  average  of  sales 
over  the  last  five  years  was  912.209 
pounds. 

(C)  Salable  quantity  required  from  the 
2003-2004  marketing  year  production — 
778,418  poimds.  This  figure  is  the 
difference  between  the  estimated  2003- 

2004  marketing  year  trade  demand 
(822,200  pounds)  and  the  estimated 
carry-in  on  June  1,  2003  (43,782 
poimds). 

(D)  "Sotal  estimated  allotment  base  for 
the  2003-2004  marketing  year — 
1,905,430  pounds.  This  figure 
represents  a  one-percent  increase  over 
the  revised  2002-2003  total  allotment 
base.  This  figure  is  generally  revised 
each  year  on  June  1  due  to  producer 
base  being  lost  due  to  the  bona  fide 
effort  production  provisions  of 

§  985.53(e).  The  revision  is  usually 
minimal. 

(E)  Computed  allotment  percentage — 
40.9  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  estimated 
allotment  base. 

(F)  Recommended  allotment 
percentage— 45  percent.  This 
recommendation  is  based  on  the 
Committee's  determination  that  a 
decrease  from  the  ciurent  season's 
allotment  percentage  of  45  percent  to 
the  computed  40.9  percent  would  not 


adequately  supply  the  potential  2003- 
2004  market.  "The  recommended  level  of 
45  percent  is  slightly  higher  than  the  22- 
year  average  of  sales. 

(G)  The  Committee's  recommended 
salable  quantity — 857,444  pounds.  This 
figure  is  the  product  of  the 
recommended  allotinent  percentage  and 
the  total  estimated  allotment  base. 

(H)  Estimated  available  supply  for  the 
2003-2004  marketing  year— 901,226 
pounds.  This  figure  is  the  sum  of  the 
2003-2004  recommended  salable 
quantity  (857,444  pounds)  and  the 
estimated  carry-in  on  June  1,  2003 
(43,782  pounds). 

(2)  Class  3  (Native)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1, 
2003 — 104,562  pounds.  This  figine  is 
the  difference  between  the  estimated 
2002-2003  marketing  year  trade 
demand  of  900,000  pounds  and  the 
revised  2002-2003  marketing  year  total 
available  supply  of  1,004,562  pounds. 

(B)  Estimated  trade  demand  for  the 
2003-2004  marketing  year— 875.000 
pounds.  This  figure  is  based  on  input 
from  producers  at  the  five  Native 
spearmint  oil  production  area  meetings 
held  in  September  2002,  from  handlers, 
and  from  Cormnittee  members  and  other 
meeting  participants  at  the  October  2, 
2002,  meeting.  The  average  estimated 
trade  demand  provided  at  the  five 
production  area  meetings  was  907,000 
pounds,  whereas  the  average  handler 
estimate  was  918,750  pounds. 
According  to  the  Committee,  the  more 
conservative  estimate  chosen  for  the 
2003-2004  trade  demand  figine  reflects 
a  general  lack  of  2003  contract  offers  to 
date. 

,  (C)  Salable  quantity  required  from  the 
2003-2004  marketing  year  production — 
770,438  pounds.  This  figure  is  the 
difference  between  the  estimated  2003- 
2004  marketing  year  trade  demand 
(875,000  pounds)  and  the  estimated 
carry-in  on  June  1,  2003  (104,562 
pounds). 

(D)  Total  estimated  allotment  base  for 
the.  2003-2004  marketing  year — 
2,127,706  pounds.  This  figme 
represents  a  one  percent  increase  over 
the  revised  2002-2003  total  allotment 
base.  This  figvire  is  generally  revised 
each  year  on  Jxme  1  due  to  producer 
base  being  lost  due  to  the  bona  fide 
effort  production  provisions  of 

§  985.53(e).  The  revision  normally 
involves  a  minimal  amount  of  spearmint 
oil. 

(E)  Computed  allotment  percentage — 
36.2  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  estimated 
allotment  base. 


(F)  Recommended  allotment 
percentage — 38  percent.  This  is  the 
Committee's  recommendation  based  on 
the  computed  allotmeat  percentage,  the 
average  of  the  computed  allotment 
percentage  figures  from  the  five 
production  area  meetings  (38.6  percent), 
and  input  from  producers  and  handlers 
at  the  October  2,  2002,  meeting. 

(G)  The  Committee's  recommended 
salable  quantity — 808,528  pounds.  This 
figine  is  the  product  of  the 
reconmiended  allotment  percentage  and 
the  total  estimated  allotment  base. 

(H)  Estimated  available  supply  for  the 
2003-2004  marketing  year— 913,090   "^ 
pounds.  This  figure  is  the  sum  of  the 
2003-2004  recommended  salable 
quantity  (808,528  pounds)  and  the 
estimated  carry-in  on  June  1 .  2003 
(104,562  pounds). 

The  salable  quantity  is  the  totSl 
quantity  of  each  class  of  spearmint  oil, 
which  handlers  may  purchase  from,  or 
handle  on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

"The  Committee's  reconunended 
Scotch  and  Native  spearmint  oil  salable 
quantities  and  allotment  percentages  of 
857,444  pounds  and  45  percent  and 
808,528  and  38  percent,  respectively, 
are  based  on  the  Committee's  goal  of 
maintaining  market  stability  by  avoiding 
extreme  fluctuations  in  supplies  and 
prices  and  the  anticipated  supply  and 
trade  demand  during  the  2003-2004 
marketing  year.  The  proposed  salable 
quantities  are  not  expected  to  cause  a 
shortage  of  spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil.  which  may 
develop  during  the  marketing  year,  can 
be  satisfied  by  an  increase  in  the  salable 
quantities.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  aimual  allotments 
during  the  2003-2004  season  may 
transfer  such  excess  spearmint  oil  to  a    • 
producer  with  spearmint  oil  production 
less  than  his  or  her  armual  allotment  or 
put  it  into  the  reserve  pool. 

This  proposed  regulation,  if  adopted, 
would  be  similar  to  those,  which  have 
been  issued,  in  prior  seasons.  Costs  to 
producers  and  handlers  resulting  from 
this  proposed  action  are  expected  to  be 
offset  by  the  benefits  derived  fitjm  a 
stable  market  and  improved  returns.  In 
conjunction  with  the  issuance  of  this 
proposed  rule,  USDA  has  reviewed  the 
Committee's  marketing  policy  statement 
for  the  2003-2004  marketing  year.  The 
Committee's  marketing  policy 
statement,  a  requirement  whenever  the 
Committee  recommends  volume 
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regulations,  fully  meets  the  intent  of 
§  985.50  of  the  order.  During  its 
discussion  of  potential  2003-2004 
salable  quantities  and  allotment 
percentages,  the  Committee  considered: 
(1)  The  estimated  quantity  of  salable  oil 
of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil;  (3)  prospective 
production  of  each  class  of  oil;  (4)  total 
of  allotment  bases  of  each  class  of  oil  for 
the  current  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year;  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage;  (6)  producer  prices  of 
oil,  including  prices  for  each  class  of  oil; 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to    , 
produce/s  is  likely  to  exceed  parity. 
Conformity  with  the  USDA's 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders"  has 
also  been  reviewed  and  confirmed. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
would  allow  for  anticipated  market 
needs.  In  determining  anticipated 
market  needs,  consideration  by  the 
Committee  was  given  to  historical  sales, 
as  well  as  changes  and  trends  in 
production  and  demand.  This  rule  also  . 
provides  producers  with  information  on 
the  amount  of  spearmint  oil,  which 
should  be  produced  for  next  season  in 
order  to  meet  anticipated  market 
demand. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis.  ■ 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  7  spearmint  oil  handlers 
subject  to  regulation  under  the  order, 
and  approximately  98  producers  of 
Class  1  (Scotch)  spearmint  oil  and 
approximately  100  producers  of  Class  3 
(Native)  spearmint  oil  in  the  regulated 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (SBA)(13  CFR 
121.201)  as  those  having  annual  receipts 


of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $750,000. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  2  of  the  7  handlers  regulated  by  the 
order  could  be  considered  small 
entities.  Most  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils.  In 
addition,  the  Committee  estimates  that 
1 1  of  the  98  Scotch  spearmint  oil 
producers  and  13  of  the  100  Native 
spearmint  oil  producers  could  be 
classified  as  small  entities  under  the 
SBA  definition.  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
fanning  operations  generally  involve 
more  than  one  conunodity,  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  A  typical 
spearmint  oil-producing  operation  has 
enough  acreage  for  rotation  such  that 
the  total  acreage  required  to  produce  the 
crop  is  about  one-third  spearmint  and 
two-thirds  rotational  crops.  Thus,  the 
typical  spearmint  oil  farmer  has  to  have 
considerably  more  acreage  than  is 
planted  to  spearmint  during  any  given 
season.  Crop  rotation  is  an  essential 
cultural  practice  in  the  production  of 
spearmint  oil  for  weed,  insect,  and 
disease  control.  To  remain  economically, 
viable  with  the  added  costs  associated 
with  spearmint  oil  production,  most 
spearmint  oil-producing  farms  fall  into 
the  SBA  category  of  large  businesses. 

This  proposed  rule  would  establish 
the  quantity  of  spearmint  oil  produced 
in  the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  2003-2004 
marketing  year.  The  Committee 
recommended  this  rule  to  help  maintain 
stability  in  the  spearmint  oil  market  by 
avoiding  extreme  fluctuations  in 
supplies  and  prices.  Establishing 
quantities  to  be  purchased  or  handled 
during  the  marketing  year  through 
volume  regulations  allows  growers  to 
plan  their  mint  planting  and  harvesting 
to  meet  expected  market  needs.  The 
provisions  of  §§985.50,  985.51,  and 
985.52  of  the  order  authorize  this  action. 

Small  spearmint  oil  producers 
generally  are  not  as  extensively 
diversified  as  larger  ones  and  as  such 
are  more  at  risk  to  market  fluctuations. 
Such  small  farmers  generally  need  to 
market  their  entire  annual  crop  and  do 
not  have  the  luxury  of  having  other 
crops  to  cushion  seasons  with  poor 


spearmint  oil  returns.  Conversely,  large 
diversified  producers  have  the  potential 
to  endure  one  or  more  seasons  of  poor 
spearmint  oil  markets  because  incomes 
from  alternate  crops  could  support  the 
operation  for  a  period  oi  time.  Being 
reasonably  assured  of  a  stable  price  and 
market  provides  small  producing 
entities  with  the  ability  to  maintain 
proper  cash  flow  and  to  meet  annual 
expenses.  Thus,  the  market  and  price 
stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  spearmint  oil 
may  not  be  classified  as  small  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation. 

Demand  for  spearmint  oil  tends  to  be 
relatively  stable  from  year-to-year.  The 
demand  for  spearmint  oil  is  expected  to 
grow  slowly  for  the  foreseeable  future 
because  the  demand  for  consumer 
products  that  use  spearmint  oil  will 
likely  expand  slowly,  in  line  with 
population  growth. 

Demand  for  spearmint  oil  at  the  farm 
level  is  derived  from  retail  demand  for 
spearmint-flavored  products  at  retail 
such  as  chewing  gum,  toothpaste,  and 
mouthwash.  The  manufacturers  of  these 
products  are  by  far  the  largest  users  of 
mint  oil.'However,  spearmint  flavoring 
is  generally  a  very  minor  component  of 
the  products  in  which  it  is  used,  so 
changes  in  the  raw  product  price  have 
no  impact  on  retail  prices  for  those 
goods. 

Spearmint  oil  production  tends  to  be 
cyclical.  Years  of  large  production,  with 
demand  remaining  reasonably  stable, 
have  led  to  periods  in  which  large 
producer  stocks  of  unsold  spearmint  oil 
have  depressed  producer  prices  for  a 
number  of  years.  Shortages  and  high 
prices  may  follow  in  subsequent  ^ars, 
as  producers  respond  to  price  signals  by 
cutting  back  production. 

The  wide  fluctuations  in  supply  and 
prices  that  result  from  this  cycle,  which 
was  even  more  pronounced  before  the 
creation  of  the  marketing  order,  can 
create  liquidity  problems  for  some 
producers.  The  marketing  order  was 
designed  to  reduce  the  price  impacts  of 
the  cyclical  swings  in  production. 
However,  producers  have  been  less  able 
to  weather  these  cycles  in  recent  years 
because  of  the  decline  in  prices  of  many 
of  the  alternative  crops  they  grow.  As 
noted  earlier,  almost  all  spearmint  oil 
producers  diversify  by  growing  other 
crops. 

Instability  in  the  spearmint  oil  sub 
sector  of  the  mint  industry  is  much 
more  likely  to  originate  on  the  supply 
side  than  the  demand  side.  Fluctuations 
in  yield  and  acreage  planted  from 
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season-to-season  tend  to  be  larger  than 
fluctuations  in  the  amount  purchased  by 
buyers. 

The  significant  variability  is 
illustrated  by  the  fact  that  between  1980 
and  2001 ,  the  coefficient  of  variation 
(CV)  of  northwest  spearmint  oil 
production  was  about  0.24.  The  CV  is  a 
standard  measure  of  variability  above 
and  below  the  average  production  level 
of  1,880,727  pounds.  Production  in  the 
shortest  crop  year  was  about  48  percent 
of  the  22-year  average  and  the  largest 
crop  was  approximately  164  percent.  A 
key  consequence  is  that  in  years  of 
oversupply  and  low  prices,  the  season 
average  producer  price  of  spearmint  oil 
is  below  the  average  cost  of  production 
(as  measured  by  the  Washington  State 
University  Cooperative  Extension 
Service). 

Over  the  22-year  period,  the  CV  for 
spearmint  oil  prices  was  about  0.13, 
well  below  the  CV  for  production.  This 
provides  an  indication  of  the  price 
stabilizing  impact  of  the  marketing 
order. 

In  an  effort  to  stabilize  prices,  the 
spearmint  oil  industry  uses  the  volume 
control  mechanisms  authorized  under 
the  order.  This  authority  allows  the 
Committee  to  recommend  a  salable 
quantity  and  allotment  percentage  for 
each  class  of  oil  for  the  upcoming 
marketing  year.  The  salable  quantity  for 
each  class  of  oil  is  the  total  volume  of 
oil  that  producers  may  sell  during  the 
marketing  year.  The  allotment 
percentage  for  each  class  of  spearmint 
oil  is  derived  by  dividing  the  salable 
quantity  by  the  total  allotment  base. 

Each  producer  is  then  issued  an 
annual  allotment  certificate,  in  pounds, 
for  the  applicable  class  of  oil,  which  is 
calculated  by  multiplying  the 
producer's  allotment  base  by  the 
applicable  allotment  percentage.  This  is 
the  amount  of  oil  for  the  applicable 
class  that  the  producer  can  sell. 

By  November  1  of  each  year,  the 
Committee  identifies  any  oil  that 
individual  producers  have  produced 
above  the  volume  specified  on  their 
aiuiual  allotment  certificates.  This 
excess  oil  is  placed  in  a  reserve  pool 
administered  by  the  Committee. 

There  is  a  reserve  pool  for  each  class 
of  oil  that  may  not  be  sold  during  the 
current  marketing  year  unless  the 
Secretary  approves  a  Committee 
recommendation  to  make  a  portion  of 
the  pool  available.  However,  limited 
quantities  of  reserve  oil  are  typically 
sold  to  fill  deficiencies.  A  deficiency 
occurs  when  on-farm  production  is  less 
than  a  producer's  allotment.  In  that 
case,  a  producer's  own  reserve  oil  can 
be  sold  to  fill  that  deficiency.  Excess 
production  (higher  than  the  producer's 


allotment)  can  be  sold  to  fill  other 
producers'  deficiencies. 

In  any  given  year,  the  total  available 
supply  of  spearmint  oil  is  composed  of 
current  production  plus  carry-over 
stocks  from  the  previous  crop.  The 
Committee  seeks  to  maintain  market 
stability  by  balancing  supply  and 
demand,  and  to  close  the  marketing  year 
with  an  appropriate  level  of  carry-out.  If 
the  industry  has  production  in  excess  of 
the  salable  quantity,  then  the  reserve 
pool  absorbs  the  surplus  quantity  of 
spearmint  oil,  which  goes  unsold  during 
that  year,  unless  the  oil  is  needed  for 
unanticipated  sales. 

Under  its  provisions,  the  order  may 
attempt  to  stabilize  prices  by  (1)  limiting 
supply  and  establishing  reserves  in  high 
production  years,  thus  minimizing  the 
price-depressing  effect  that  excess 
producer  stocks  have  on  unsold 
spearmint  oil,  and  (2)  ensuring  that 
stocks  are  available  in  short  supply 
years  when  prices  would  otherwise 
increase  dramatically.  The  reserve  pool 
stocks  grown  in  large  production  years 
are  drawn  down  in  short  crop  years. 

An  econometric  model  was  used  to 
assess  the  impact  that  volume  control 
has  on  the  prices  producers  receive  for 
their  commodity.  Without  volume 
control,  spearmint  oil  markets  would 
likely  be  over-supplied,  resulting  in  low 
producer  prices  and  a  large  volume  of 
oil  stored  and  carried  over  to  the  next 
crop  year.  The  model  estimates  how 
much  lower  producer  prices  would 
likely  be  in  the  absence  of  volume 
controls. 

The  Committee  estimated  the 
available  supply  during  the  2003-2004 
marketing  year  for  both  classes  of  oil  at 
1,814,356  pounds,  and  that  the  expected 
carry-in  will  be  148,344  pounds. 
Therefore,  with  volume  control,  sales  by 
producers  for  the  2003-2004  marketing 
year  should  be  limited  to  1,665,972 
pounds  (the  recommended  salable 
quantity  for  both  classes  of  spearmint 
oil). 

The  recommended  salable 
percentages,  upon  which  2003-2004 
producer  allotments  are  based,  are  45 
percent  for  Scotch  and  38  percent  for 
Native.  Without  volume  controls, 
producers  would  not  be  limited  to  these 
allotment  levels,  and  could  produce  and 
sell  additional  spearmint.  The 
econometric  model  estimated  a  $1.57 
decline  in  the  season  average  grower 
price  per  pound  (from  both  classes  of 
spearmint  oil)  resulting  from  the  higher 
quantities  that  would  be  produced  and 
marketed  without  volume  control. 
Northwest  grower  prices  for  both  classes 
of  spearmint  oil  averaged  $8.86  for  2000 
and  2001,  based  on  National 
Agricultiu-al  Statistics  Service  data. 


continuing  a  downward  decline  in 
recent  years.  The  severe  surplus 
situation  for  the  spearmint  oil  market 
that  would  exist  without  volimie 
controls  in  2003-2004  also  would  likely 
dampen  prospects  for  improved  grower 
prices  in  future  years  because  of  the 
buildup  in  stocks. 

The  use  of  volume  controls  allows  the 
industry  to  fully  supply  spearmint  oil 
markets  while  avoiding  the  negative 
consequeq/ces  of  over-supplying  these 
markets.  The  use  of  volume  cgntrols  is 
believed  to  have  little  or  no  effect  on 
consumer  prices  of  products  containing 
spearmint  oil  and  will  not  result  in 
fewer  retail  sales  olf  such  products. 

The  Committee  discussed  alternatives 
to  the  recommendations  contained  in 
this  rule  for  both  classes  of  spearmint 
oil.  The  Committee  discussed  and 
rejected  the  idea  of  recommending  that 
there  not  be  any  volume  regulation  for 
Scotch  spearmint  oil  because  of  the 
severe  price-depressing  effects  that 
would  occur  without  volume  control. 

The  Committee  also  considered 
various  alternative  levels  of  volume 
control  for  Scotch  spearmint  oil, 
including  leaving  the  percentage  the 
same  as  the  current  season,  increasing 
the  percentage  to  a  less  restrictive  level, 
or  decreasing  the  percentage.  After 
considerable  discussion  in  which  there 
was  no  support  for  increasing  the 
percentage  and  minimal  support  for 
decreasing  it,  the  Committee  chose  to 
regain  at  the  current  level  (45  percent). 
One  Conunittee  member  voted  in  favor 
of  establishing  an  allotment  percentage 
of  40  percent  due  to  his  belief  that 
anything  more  would  not  help  improve 
the  current  depressed  prices  growers  are 
receiving  for  their  oil. 

The  Committee  also  discussed 
alternative  allotment  percentage  levels 
for  Native  spearmint  oil.  With  the 
current  price  for  Native  spearmint  oil 
lower  than  the  20-year  average,  and 
demand  fairly  flat,  the  Committee,  after 
considerable  discussion,  determined 
that  808,528  poimds  and  38  percent 
would  be  the  most  effective  salable 
quantity  and  allotment  percentage, 
respectively.,  for  the  2003-2004 
marketing  year.  With  a  market  situation 
similar  to  that  of  Scotch,  none  of  those 
in  attendance  at  the  October  2,  2002, 
meeting  were  in  support  of  a  higher 
level  of  volume  regulation,  and  only  a 
few  voiced  support  for  levels  less  than 
38  percent.  After  considerable 
discussion,  the  Committee  unanimously 
supported  the  reconunendation 
contained  herein. 

As  noted  earlier,  the  Committee's 
recommendation  to  establish  salable 
quantities  and  allotment  percentages  for 
both  classes  of  spearmint  oil  was  made 
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after  careful  consideration  of  all 
available  information,  including:  (1)  The 
estimated  quantity  of  salable  oil  of  each 
class  held  by  producers  and  handlers; 
(2)  the  estimated  demand  for  each  class 
of  oil;  (3)  the  prospective  production  of 
each  class  of  oil;  (4)  the  total  of 
allotment  bases  of  each  class  of  oil  for 
the  current  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year;  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage;  (6)  producer  prices  of 
oil,  including  prices  for  each  class  of  oil; 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 
Based  on  its  review,  the  Committee 
believes  that  the  salable  quantity  and 
allotment  percentage  levels 
recommended  would  achieve  the 
objectives  sought. 

Without  any  regulations  in  effect,  the 
Committee  believes  the  industry  would 
return  to  the  pronounced  cyclical  price 
patterns  that  occurred  prior  to  the  order, 
and  that  prices  in  2003-2004  would 
decline  substantially  below  current 
levels. 

As  stated  earlier,  the  Committee 
believes  that  the  order  has  contributed 
extensively  to  the  stabilization  of 
producer  prices,  which  prior  to  1980 
experienced  wide  fluctuations  from 
year-to-year.  National  Agricultural 
Statistics  Service  records  show  that  the 
average  price  paid  for  both  classes  of 
spearmint  oil  ranged  from  about  $4.00 
per  pound  to  about  $12.50  per  pound 
during  the  period  between  1968  and 
1980.  Prices  have  been  consistently 
more  stable  since  the  marketing  order's 
inception  in  1980.  For  much  of  the 
1990's,  prices  had  stabilized  at  about 
$13.00  per  pound  for  Scotch  spearmint 
oil  and  about  $11.00  per  pound  for 
Native  spearmint  oil. 

Over  tne  last  four  years,  however, 
large  production  and  carry-in 
inventories  have  contributed  to 
declining  prices,  despite  the 
Committee's  efforts  to  balance  available 
Supplies  with  demand.  Further,  over  the 
same  period,  prices  have  ranged  from 
$8.00  to  $11.00  per  pound  for  Scotch 
spearmint  oil  and  between  $9.00  to 
$10.00  per  pound  for  Native  spearmint 
oil. 

.    According  to  the  Committee,  the 
recommended  salable  quantities  and 
allotment  percentages  are  expected  to 
achieve  the  goals  of  market  and  price 
stability. 

As  previously  stated,  annual  salable 
quantities  and  allotment  percentages 
have  been  issued  for  both  classes  of 
spearmint  oil  since  the  order's 
inception.  Reporting  and  recordkeeping 


requirements  have  remained  the  same 
for  each  year  of  regulation.  These 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Control  No.  0581-0065. 
Accordingly,  this  action  would  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  spearmint  oil  producers 
and  handlers.  All  reports  and  forms 
associated  with  this  program  are 
reviewed  periodically  in  order  to  avoid 
unnecessary  and  duplicative 
information  collection  by  industry  and 
public  sector  agencies.  The  USDA  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposed  rule. 

The  Committee's  meeting  was  widely 
publicized  throughout  the  spearmint  oil 
industry  and  all  interested  persons  were 
invited  to  attend  and  participate  on  all 
issues.  In  addition,  interested  persons 
are  invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  )ay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  20-day  comment  period  is  provided 
to  allow  interested  persons  the 
opportunity  to  respond  to  the  proposal, 
including  any  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses.  This  comment  period 
is  deemed  appropriate  so  that  a  final 
determination  can  be  made  prior  to  June 
1,  2003,  the  beginning  of  the  2003-2004 
marketing  year.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  985     . 

Marketing  agreements,  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  985  is  proposed  to 
be  amended  as  follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §985.222  is  added  to  read  as 
follows: 

(Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.] 


§  985.222    Salable  quantities  and  allotment 
percentages — 2003-2004  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  lune  1 ,  2003,  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil — a  salable 
quantity  of  857,444  pounds  and  an 
allotment  percentage  of  45  percent. 

(b)  Class  3  (Native)  oil — a  salable 
quantity  of  808,528  pounds  and  an 
allotment  percentage  of  38  percent. 

Dated:  March  6.  2003. 
Kenneth  C.  Clayton, 

Acling  Administrator,  Agricultural  Marketing 

Service. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1218 

[Doc.  No.  FV-03-701-PRJ 

Bluet>erry  Promotion,  Research,  and 
Information  Order;  Amendment  No.  2 
To  Change  the  Name  of  the  U.S.A. 
Cultivated  Blueberry  Council  and 
Increase  Membership 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  purpose  of  this  rule  is  to 
seek  comments  on  changing  the  title  of 
the  U.S.A.  Cultivated  Blueberry  Council 
to  the  "U.S.  Highbush  Blueberry 
Council"  (Council)  to  help  avoid  any 
further  confusion  in  the  industry 
regarding  the  specific  type  of  blueberry 
and  industry  segment  represented  by 
the  Council,  and  to  make  the  name  of 
the  Council  consistent  with  industry 
nomenclature  and  to  add  one  member 
and  alternate  to  the  Council  to  represent 
the  state  of  Washington-the  sixth  largest 
highbush  blueberry  producing  state. 
DATES:  Comments  must  be  received  by 
May  12,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Research  and  Promotion  Branch, 
Fruit  and  Vegetable  Programs  (FV), 
Agricultural  Marketing  Service  (AMS), 
USDA,  Stop  0244,  Room  2535-S,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0244. 
Comments  should  be  submitted  in 
triplicate  and  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours. 
Comments  may  also  be  submitted 


electronically  to: 
malinda.fanner@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  A 
copy  of  this  rule  may  be  found  at:  http:/ 
/www.ams.usda.gov/fv/rpdocketlist.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Rafael  Manzoni,  Research  and 
Promotion  Branch,  FV,  AMS,  USDA, 
Stop  0244,  1400  Independence  Avenue, 
SW.,  Room  2535-S,  Washington,  DC 
20250-0244;  telephone  (202) 720-5951, 
fax  (202)  205-2800.  or  e-mail 
daniel.manzoni@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Legal 
authority.  The  Blueberry  Promotion, 
Research,  and  Consumer  Information 
Order  (Order)  (7  CFR  part  1218)  became 
effective  on  August  16,  2000  (65  FR 
43961,  July  17,  2000).  It  was  issued 
under  the  Commodity  Promotion, 
Research,  and  Information  Act  of  1996 
(Act)  (7  U.S.C.  7401-7425). 

Executive  Orders  12866  and  12988 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866  for  this 
action. 

In  addition,  this  rule  has  been 
reviewed  under  E.O.  12988,  Civil  Justice 
Reform.  The  rule  is  not  intended  to  have 
retroactive  effect.  Section  524  of  the  Act 
provides  that  the  Act  shall  not  affect  or 
preempt  any  other  Federal  or  state  law 
authorizing  promotion  or  research 
relating  to  an  agricultural  commodity. 

Under  section  519  of  the  Act,  a  person 
subject  to  the  Order  may  file  a  petitio^ 
with  the  Secretary  of  Agriculture 
(Secretary)  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order, 
is  not  established  in  accordance  with 
the  law,  and  requesting  a  modification 
of  the  Order  or  an  exemption  from  the 
Order.  Any  petition  filed  challenging 
the  Order,  any  provision  of  the  Order, 
or  any  obligation  imposed  in  connection 
with  the  Order,  shall  be  filed  within  two 
years  after  the  effective  date  of  the 
Order,  provision,  or  obligation  subject  to 
challenge  in  the  petition.  The  petitioner 
will  have  the  opportimity  for  a  hearing 
on  the  petition.  Thereafter,  the  Secretary 
will  issue  a  ruling  on  a  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  for  any  district  in  which 
the  petitioner  resides  or  conducts 
business  shall  have  the  jurisdiction  to 
review  a  final  ruling  on  the  petition,  if 
the  petitioner  files  a  complaint  for  that 
purpose  not  later  than  20  days  after  the 
date  of  the  entry  of  the  Secretary's  final 
ruling.  1 


Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  AMS  has  examined  the  economic 
impact  of  this  rule  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  actions  so  that  small  businesses 
will  not  be  disproportionately 
burdened. 

There  are  approximately  2,000 
producers.  200  first  handlers,  50 
importers,  and  4  exporters  of  blueberries 
subject  to  the  program.  Most  of  the 
producers  would  be  classified  as  small 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration 
(SBA)  (13  CFR  121.201).  Most  importers 
and  first  handlers  would  not  be 
classified  as  small  businesses,  and, 
while  most  exporters  are  large,  we 
assume  that  some  are  small.  The  SBA 
defines  small  agricultural  handlers  as 
those  whose  annual  receipts  are  less 
than  $5  million,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  not  more  than 
$500,000  annually. 

This  proposed  rule  would  amend  the 
Order  to  change  the  title  of  the  U.S.A. 
Cultivated  Blueberry  Council  to  the 
"U.S.  Highbush  Blueberry  Council" 
(Council)  and  to  add  one  member  and 
alternate  to  the  Council  to  represent  the 
state  of  Washington. 

The  proposed  amendments  are  not 
considered  to  be  substantial  and  will 
not  significantly  impact  the  blueberry 
industry.  The  name  change  will  have  a 
positive  impact  on  the  industry.  Adding 
a  producer  member  and  alternate 
representing  the  state  of  Washington 
means  that  four  additional  producers 
will  be  required  to  submit  background 
forms  to  USDA  in  order  to  be 
considered  for  appointment  to  the 
Council.  Four  producers  will  be  affected 
because  two  names  must  be  submitted 
to  the  Secretary  for  consideration  for 
each  position  on  the  Council.  However, 
serving  on  the  Council  is  optional,  and 
the  burden  of  submitting  the 
background  form  would  be  offset  by  the 
benefits  of  serving  on  the  Council.  The 
estimated  annual  cost  of  providing  the 
information  by  four  producers  would  be 
$6.00  for  all  four  producers  or  $1.50  per 
producer. 

There  are  no  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
the  proposed  rule. 

We  have  performed  this  Initial 
Regulatory  Flexibility  Analysis 
regarding  the  impact  of  this  proposed 
amendment  to  the  Order  on  small 
entities,  and  we  invite  comments 
concerning  potential  effects  of  the 
proposed  amendment. 


Paperwork  Reduction  Act 

In  accordance  with  the  OMB 
regulation  (5  CFR  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35).  the 
background  form,  which  represents  the 
information  collection  and 
recordkeeping  requirements  that  may  be 
imposed  by  this  rule,  was  previously 
submitted  to  and  approved  by  OMB 
under  OMB  Number  0505-0001. 

Title:  National  Research,  Promotion, 
and  Consumer  Information  Programs. 

OMB  Number:  0505-0001 . 

Expiration  Date  of  Approval:  October 
31,2003. 

Ty^e  of  Request:  Increase  in  the 
information  collection  burden  for 
research  and  promotion  programs. 

Abstract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act.  The  burden  associated  with  this 
action  is  as  follows: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
response  for  each  producer. 

Respondents:  Producers. 

Estimated  Number  of  Respondents:  4. 

Estimated  Number  of  Responses  per 
Respondent:  1  ever>'-3  years  (0.3). 

Estimated  Total  Annual  Burden  on 
Respondents:  0.6  hours. 

The  estimated  annual  cost  of 
providing  the  information  by  the  four 
producers  would  be  $6.00  or  $1.50  per 
producer. 

This  additional  burden  will  be 
included  in  the  existing  information 
collections  approved  for  use  under  OMB 
Number  0505-0001. 

Background 

During  the  rulemaking  process  to 
implement  the  Order  in  2000,  members 
of  the  wild  blueberry  industry  in  Maine 
raised  objections  to  the  original  name  of 
the  U.S.A.  Blueberry  Council.  However, 
USDA  did  not  change  the  name  at  that 
time,  and  the  wild  blueberry  industry 
continued  to  have  concerns  to  the 
generic  name  of  the  Council.  Therefore, 
USDA  issued  a  proposed  rule  to  change 
the  name  of  the  Council  to  the  U.S.A. 
Cultivated  Blueberry  Council  on 
September  21,  2000(65  FR  57104).  The 
new  name  became  effective  on  August 
16,  2001,  with  the  publication  of  a  final 
rule  published  in  the  Federal  Register 
on  July  17,  2001  (66  FR  37117). 

Subsequently,  the  Council  was 
appointed  and  decided  that  the  term 
"cultivated"  in  its  name  should  be 
changed  to  "highbush"  because 
■cultivated  blueberries  are  commonly 
called  highbush  blueberries,  and  wild 
blueberries  are  commonly  called 
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lowbush  blueberries.  In  addition, 
horticultiiral  publications  use  the 
nomenclature  of  highbush  and  lowbush 
for  blueberries.  Using  the  terms 
highbush  and  lowbush  provides  a 
simple  means  for  the  consumer  to 
differentiate  between  these  two  types  of 
blueberries  and  for  industry  members  to 
determine  whether  or  not  they  owe 
assessments  to  the  Council. 
Accordingly,  the  Council  recommends 
that  the  term  highbush  should  be  used 
to  distinguish  their  blueberries  from 
lowbush  (wild). 

Therefore,  the  Council  voted 
unanimously  on  October  5,  2002,  to 
change  the  Council's  name  to  the  U.S. 
Highbush  Blueberry  Council. 

At  the  same  meeting,  the  Council 
voted  unanimously  to  add  one  member 
and  alternate  to  the  Council  to  represent 
the  state  of  Washington. 

The  Council  currently  consists  of  nine 
producers,  one  importer,  one  exporter 
horn  a  foreign  production  area,  one 
handler,  and  one  public  member.  Each 
member  has  an  alternate.  The  nine 
producer  members  are  allocated  as 
follows:  one  producer  member  for  each 
of  the  top  five  producing  states  and  one 
producer  member  from  each  of  the  four 
regions.  The  states  that  currently  have 
representation  on  the  Council  are 
Georgia,  Michigan.  New  Jersey,  North 
Carolina,  and  Oregon.  In  recent  years, 
highbush  blueberry  production  in  the 
state  of  Washington  has  increased.  In 
2001 ,  Washington  represented  8  percent 
of  U.S.  production,  and  the  estimated 
production  for  that  state  in  2002  is  12.5 
million  pounds  of  highbush  blueberries. 
In  addition,  the  hve  additional  states 
producing  highbush  blueberries 
(Alabama,  Arkansas,  Florida,  Indiana, 
and  New  York)  together  represent  only 
7  percent  of  U.S.  production,  and  the 
seventh  highest  producing  state- 
Indiana-is  expected  to  produce  a  total  of 
3  million  pounds.  Therefore,  the 
Council  determined  that  it  was 
appropriate  for  Washington  producers 
to  have  a  state  member  and  alternate  on 
the  Council. 

Therefore,  this  proposed  rule  would 
change  all  references  in  the  Order  from 
the'U.S.A.  Cultivated  Blueberry  Council 
to  the  U.S.  Highbush  Blueberry  Coimcil 
and  change  all  references  to  the 
USACBC  to  the  Council.  In  addition, 
this  rule  would  revise  §  1216.40(a)(2)  to 
specify  that  there  will  be  one  producer 
member  and  alternate  from  each  of  the 
top  six  (rather  than  five)  blueberry 
producing  states.  If  this  rule  is  adopted, 
the  Council  would  have  14  members 
and  alternates.  Therefore,  a  conforming 
change  would  be  made  in  §  1216.40(a) 
to  remove  the  Council  member  limit  of 


13.  USD  A  has  also  removed  obsolete 
language  from  §§  1218.40  and  1218.41. 

List  of  Subjects  in  7  CFR  Part  1218 

Administrative  practice  and 
procedure,  Advertising,  Blueberries, 
Consumer  information.  Marketing 
agreements.  Blueberry  promotion, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1218  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  part  1218 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7401-7425. 

PART  1218— BLUEBERRY 
PROMOTION,  RESEARCH,  AND 
INFORMATION 

Subpart  A— Blueberry  Promotion, 
Research,  and  Information  Order 

2.  In  §  1218.3,  the  words  "U.S.A. 
Cultivated  Blueberry  Council"  are 
removed  and  the  words  "U.S.  Highbush 
Blueberry  Council"  are  added  in  its 
place,  and  "USACBC"  is  removed,  and 
"Council"  is  added  in  its  place. 

3.  Revise  §  1216.23  to  read  as  follows: 

§  1216.23    U.S.  Highbush  Blueberry 
Council. 

U.S.  Highbush  Blueberry  Council  \)t 
the  Council  means  the  administrative 
body  established  pursuant  to  §  1218.40. 

4.  The  undesignated  center  heading 
preceding  §  1218.40  is  revised  to  read  as 
follows: 

U.S.  Highbush  Blueberry  Council 

5.  In  §  1218.40,  the  introductory  text 
of  paragraph  (a)  and  paragraphs  (a)(2) 
and  (b)  are  revised  to  read  as  follows: 

§  1 21 8.40    Establishment  and  membership. 

(a)  Establishment  of  the  U.S. 
Highbush  Blueberry  Council.  There  is 
hereby  established  a  U.S.  Highbush 
Blueberry  Council,  hereinafter  called 
the  Council,  appointed  by  the  Secretary 
from  nominations  as  follows: 
***** 

(2)  One  producer  member  and' 
alternate  from  each  of  the  top  six 
blueberry  producing  states,  based  upon 
the  average  of  the  total  tons  produced 
over  the  previous  three  years.  Average 
tonnage  will  be  based  upon  production 
and  assessment  figures  generated  by  the 
Council. 
*        •       °  •        *        • 

(b)  Adjustment  of  membership.  At 
least  once  every  five  years,  the  Council 
will  review  the  geographical 
distribution  of  United  States  production 
of  blueberries  and  the  quantity  of 
imports.  The  review  will  be  conducted 


through  an  audit  of  state  crop 
production  figures  and  Council 
assessment  records.  If  warranted,  the 
Council  will  recommend  to  the 
Secretary  that  the  membership  on  the 
Council  be  altered  to  reflect  any  changes 
in  the  geographical  distribution  of 
domestic  blueberry  production  and  the 
quantity  of  imports.  If  the  level  of 
imports  increases,  importer  members 
and  alternates  may  be  added  to  the 
Council. 

6.  Section  1218.41  is  revised  to  read 
as  follows: 

§  1218.41     Nominations  and  appointments. 

(a)  Voting  for  regional  and  state 
representatives  will  be  made  by  mail 
ballot. 

(b)  When  a  state  has  a  state  blueberry 
commission  or  marketing  order  in  place, 
the  state  commission  or  committee  will 
nominate  members  to  serve  on  the 
Council.  At  least  two  nominees  shall  be 
submitted  to  the  Secretary  for  each 
member  and  each  alternate. 

(c)  Nomination  and  election  of 
regional  and  state  representatives  where 
no  commission  or  order  is  in  place  will 
be  handled  by  the  Council  staff.  The 
Council  staff  will  seek  nominations  for 
members  and  alternates  from  the 
specific  states  and/or  regions. 
Nominations  will  be  returned  to  the 
Council  office  and  placed  on  a  ballot 
which  will  then  be  sent  to  producers  in 
the  state  and/or  region  for  a  vote.  The 
final  nominee  for  member  will  have 
received  the  highest  number  of  votes 
cast.  The  person  with  the  second 
highest  number  of  votes  cast  will  be  the 
final  nominee  for  alternate.  The  persons 
with  the  third  and  fourth  highest 
number  of  votes  cast  will  be  designated 
as  additional  nominees  for 
consideration  by  the  Secretary. 

(d)  Nominations  for  the  importer, 
exporter,  first  handler,  and  public 
member  positions  will  be  made  by  the 
Council.  Two  nominees  for  each 
member  and  each  alternate  position  will 
be  submitted  to  the  Secretary  for 
consideration. 

(e)  From  the  nominations,  the 
Secretary  shall  select  the  members  and 
alternate  members  of  the  Council. 

§§1218.42, 1218.43, 1218.44, 1218.45, 
1218.46, 1218.47, 1218.48. 1218.50, 1218.51, 
1218.52, 1218.53, 1218.54, 1218.55, 1218.56, 
1218.60, 1218.62, 1218.70, 1218.73, 1218.75, 
and  1218.77    [Amended] 

7.  In  §§  1218.42,  1218.43,  1218.44, 
1218.45,  1218.46,  1218.47,  1218.48, 
1^18.50,  1218.51,  1218.52,  1218.53, 
1218.54. 1218.55,  1218.56,  1218.60, 
1218.62,  1218.70,  1218.73,  1218.75,  and 
1218.77,  "USCABC"  is  removed  and 
"Council"  is  added  in  its  place. 
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Dated:  March  6,  2003. 
Kenneth  C.  Clayton, 

Acting  Administrator. 

(PR  Doc.  03-5844  Filed  3-11-03:  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21, 43  and  145 

Performing  Work  on  Products  and/or 
Parts  That  Have  Left  a  Production 
Approval  Holder's  (PAH's)  Quality 
System 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  policy,  statement; 
request  for  comments. 

summary:  The  Production  and 
Airworthiness  Division  (AIR-200)  and 
the  Aircraft  Maintenance  Division 
(AFS-300)  propose  to  formally  adopt 
policy  regarding  who  is  authorized  to 
perform  work  on  products  and/or  parts 
that  have  left  a  PAH's  quality  system. 
DATES:  Comments  must  be  received  by 
May  12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Capron,  Aircraft  Certification 
Service,  Production  and  Airworthiness 
Division,  Production  Certification 
Branch,  AIR-210,  Room  815,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3343;  fax  (202)  267-5580;  e-mail: 
barbara.capron@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  parties  to 
comment  on  this  notice  of  policy 
statement.  Please  submit  comments  to 
the  above  address.  The  FAA  will 
consider  all  comments  received  by  the 
closing  date  before  issuing  a  final  policy 
statement. 

Background 

Part  21  Applicability 

Title  14,  Code  of  Federal  Regulations 
(14  CFR)  Part  21  Certification 
Procedures  for  Products  and  Parts  (part 
21)  defines  the  regulations  for  the 
portion  of  the  aviation  industry  that 
supports  the  design  and  manufacture  of 
aviation  products  and  parts.  This 
includes  the  requirements  for  the  issue 
of  type  certificates  and  changes  to  those 
certificates;  the  issue  of  production 
certificates  (PCs);  the  issue  of 
airworthiness  certificates;  the  issue  of 
export  airworthiness  approvals;  the 
rules  governing  the  holder  of  any  of 


these  certificates,  and  procedural 
requirements  for  the  approval  of  certain 
materials,  parts,  processes,  and 
appliances. 

Part  43  Applicability . 

14  CFR  Part  43  Maintenance, 
Preventive  Maintenance,  Rebuilding 
and  Alteration  (part  43)  defines 
regulations  for  the  portion  of  the 
aviation  industry  that  supports, 
continued  airworthiness  standards,  or 
more  specifically  those  that  maintain 
the  airworthiness  status  of  products  and 
parts.  It  describes  rules  governing  the 
maintenance,  preventive  maintenance, 
rebuilding  and  alteration  of  any  aircraft 
having  a  U.S.  airworthiness  certificate; 
foreign-registered  civil  aircraft  used  in 
common  carriage  or  carriage  of  mail 
under  the  provisions  of  14  CFR  part  121 
or  135;  and  airframe,  aircraft  engines, 
propellers,  appliances,  and  component 
parts  of  such  aircraft.  Part  43  does  not 
apply  to  any  aircraft  for  which  an 
experimental  airworthiness  certificate 
has  been  issued,  luiless  a  different  kind 
of  airworthiness  certificate  had 
previously  been  issued  for  that  aircraft. 

For  products  and  parts  that  have 
already  met  the  applicability 
requirements  of  part  43,  §  43.3(j) 
authorizes  a  manufacturer  to  rebuild  or 
alter  (emphasis  added)  any  aircraft, 
aircraft  engine,  propeller,  appliance,  or 
part  manufactured  by  him  under  a  type 
or  PC,  Technical  Standard  Order  (TSO) 
Authorization,  an  FAA  Parts 
Manufacturer  Approval  (PMA),  or 
Product  and  Process  Specification.  Any 
maintenance,  preventive  maintenance 
and  alterations  are  not  included  in  the 
authority  of  §  43. 3(j). 

Part  145  Applicability 

Part  145,  Subpart  D,  Limited  Ratings 
for  Manufacturers,  permits  certain 
manufacturers  to  obtain,  without  further 
showing,  a  repair  station  certificate  with 
a  limited  rating  imder  Part  145.  The 
FAA  considered  that  the  standards  met 
by  a  manufacturer  to  obtain  a  PC, 
approved  production  inspection  system 
(APIS),  or  other  approved  quality 
control  system,  provided  a  level  of 
safety  equivalent  to  that  achieved  under 
the  standards  applicable  to  a  certificated 
repair  station  with  a  limited  rating.  This 
has  permitted  the  holder  of  a  limited 
rating  for  manufacturers  to  maintain  and 
approve  for  return  to  service  any  article 
for  which  it  is  rated,  and  perform 
preventive  maintenance  on  that  article  if 
certificated  mechanics  and  repairmen 
are  employed  directly  in  charge  of  the 
maintenance  and  preventive 
maintenance  in  accordance  with  current 
§145.103. 


Elimination  of  the  Limited  Rating  for 
Manufacturers 

As  proposed  in  Notice  No.  99-09  (66 
FR  41117,  August  6,  2001)  the  FAA  is 
eliminating  the  limited  rating  for 
manufacturers  because  maintenance 
practices  and  aircraft  technologies  have 
evolved  since  the,  establishment  of 
limited  ratings  for  manufacturers,  and    • 
the  FAA  has  determined  that  all  repair 
facilities'  systems  for  inspection, 
recordkeeping,  and  quality  control 
should  be  consistent.  These  regulatory 
changes  should  also  ensure  uniform 
FAA  surveillance  activities. 

Part  145  Regulatory  Change 

Effective  April  6,  2003,  Manufacturer 
Maintenance  Facilities  will  no  longer  be 
permitted.  Under  the  revised  14  CFR 
part  145,  existing  MMFs  will  be 
required  to  have  a  limited  repair  station 
rating  imder  §  145.61  if  they  choose  to 
continue  exercising  similar  privileges. 

Need  To  Define  Part  21  vs.  Part  43 
Activities 

A  production  approval  holder  (PAH) 
is  a  person  who  holds  a  PC,  APIS;  a 
PMA,  or  a  TSO  authorization  that 
controls  the  design  and  quality  of  a 
product  or  part  thereof.  For  many  years, 
products  and/or  parts  have  been 
shipped  from  suppliers  to  PAHs, 
between  PAHs,  and  from  PAHs  to 
airlines,  repair  stations,  distributors,  etc. 
This  notice  is  designed  to  clarify  at  what 
point  a  supplier  or  PAH  may  no  longer 
perform  work  on  its  product  under  part 
21,  and  when  that  work  must  be 
performed  by  an  appropriately 
certificated  person  xmder  part  43,  part 
93,  part  145,  or  any  of  the  operating 
rules  of  14  CFR  Subchapter  G,  Air 
Carriers  and  Operations  for 
Compensation  or  Hire:  Certification  and 
Operations. 

Part  21  applies  to  new  products  or 
parts  that  remain  under  the  control  of  a 
PAH.  Any  work  performed  on  those 
products  or  parts  while  under  the 
control  of  the  PAH's  quality  system  is  to 
be  accomplished  in  accordance  with 
that  system.  However,  once  the  products 
or  part*  leave  that  quality  system,  any 
work  performed  would  be  in  accordance 
with  part  43. 

Part  43  apphes  to:  (1)  Aircraft  having 
a  U.S.  airworthiness  certificate;  (2) 
Foreign-registered  civil  aircraft  used  in 
common  carriage  or  carriage  of  mail 
under  the  provisions  of  part  121  or  135 
of  this  chapter:  and  (3)  Airframe,  aircraft 
engines,  propellers,  appliances,  and 
component  parts  of  such  aircraft.  This 
indicates  that  any  work  performed  on  an 
article  before  it  meets  the  applicability 
requirements  of  part  43  would  not  have 


11760 


Federal  Register /Vol.  68,  No.  48 /Wednesday,  March  12,  2003  /  Proposed  Rules 


Federal  Register  /  Vol.  68,  No.  48  /  Wednesday,  March  12,  2003  /  Proposed  Rules  11761 


to  be  accomplished  in  accordance  with 
part  43. 

Discussion 

In  an  effort  to  better  dehne  where  the 
regulatory  authority  of  part  21  ends  and 
the  regulatory  authority  of  part  43 
begins,  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  for  part  21 
suggested  incorporating  new  language 
into  part  21  that  would  clarify  a 
manufacturer's  authority  to  maintain 
products  and  parts  that  do  not  meet  part 
43  applicability  requirements,  i.e.,  new 
products  and  parts  that  have  not  yet  left 
the  PAH's  quality  system.  This  work 
would  be  done  without  the  need  for  a 
repairman  or  mechanic  certificate,  and 
would  not  be  considered  to  be 
maintenance  as  it  pertains  to  part  43. 
Currently,  aviation  authorities  such  as 
Transport  Canada  and  the  loint  Aviation 
Authorities  allow  this.  Rather  than 
initiate  a  lengthy  rule  change  to 
"accommodate  ARAC's  recommendation, 
AFS  and  AIR  are  providing  the 
following  clariflcation: 

Products  or  parts  that  leave  a  PAH  or 
supplier  (either  foreign  or  domestic)  and 
go  to  a  PAH  for  incorporation  into  a 
higher  level  product/part  (e.g.  fuel 
control  unit  incorporated  into  an 
engine:  or  an  engine  incorporated  into 
an  aircraft)  for  which  that  PAH  controls 
the  type  design  must  have  work 
performed  in  accordance  with  the 
higher  level  of  PAH's  quality  system 
regardless  of  who  performs  the  work. 
Conditions  are  as  follows: 

(1)  The  supplier  or  PAH  working  on 
the  product  or  part  must  have  the 
appropriate  design  data  to  ensure  that 
the  product  or  part  continues  to 
conform  to  its  type  design. 

(2)  The  PAH  incorporating  the 
product  or  part  must  have  an  approved 
system  in  place  (e.g.,  quality  control 
system,  material  review  board, 
conflguration  control,  etc.)  that  defines 
how  work  is  performed  and 
documented.  If  the  product  or  part  is 
worked  on  by  the  supplier,  it  must  then 
be  accepted  through  the  PAH's  quality 
system. 

(3)  If  the  PAH  incorporating  the 
product  or  part  chooses  to  work  on  it, 
the  work  must  be  accomplished  by 
authorized  personnel  who  are  familiar 
with  the  product's  or  part's 
complexities. 

(4)  If  a  product  or  part  has  moved 
through  several  suppliers  or  PAHs 
during  its  assembly,  the  PAH  that  is 
incorporating  the  product  or  part  into  its 
type  design  must  determine  which  of 
those  organizations  is  the  appropriate 
one  to  work  on  the  product  or  part 
based  on  the  above  conditions. 


Products  or  parts  that  leave  a  PAH's 
quality  system  and  are  delivered  to  an 
airline,  repair  station,  distributor,  etc., 
are  intended  to  be  installed  on  a  higher 
assembly  that  has  already  met  the 
applicability  requirements  of  part  43. 
Therefore,  any  maintenance,  preventive 
maintenance,  or  alterations  on  such 
articles  will  be  performed  by  persons 
authorized  under  part  43. 

Summary 

Effective  April  6,  2003,  products  or 
parts  that  leave  a  PAH  or  supplier 
(either  foreign  or  domestic)  and  go  to  a 
PAH  for  incorporation  into  a  higher 
level  product/ part  for  which  that  PAH 
controls  the  type  design  must  have  work 
performed  in  accordance  with  the 
higher  level  PAH's  quality  system  under 
part  21, 

Products  or  parts  shipped  to  airlines, 
repair  stations,  distributors,  etc.,  after 
leaving  a  PAH's  approved  quality 
system  must  be  maintained  in 
accordance  with  part  43.  Any  used 
products  or  parts  returned  to  the 
manufacturer  must  be  maintained  in 
accordance  with  part  43  under  the 
provisions  of  the  new  §  145.61.  Any 
used  products  or  parts  installed  on  new 
production  aircraft  must  have  been 
maintained  in  accordance  with  part  43 
prior  to  their  installation.  As  noted  in 
Notice  Number  99-09,  the  FAA  will 
give  full  consideration  to  the  part  21 
quality  control  system  established  by 
the  manufacturer  when  it  applies  for  the 
§  145.61,  Limited  rating  under  new 
§  145.51,  Application  for  certificate. 

Frank  P.  Paskiewicz, 

Manager.  Production  and  Airworthiness 

Division.  AlR-200. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-271-AD] 
RIN2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
BAe  146  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  BAE  Systems  (Operations) 


Limited  Model  BAe  146  series  airplanes. 
This  proposal  would  require 
modification  of  the  flight  annunciator 
box.  This  action  is  necessary  to  prevent 
traffic  collision  avoidance  system 
(TCAS)  aural  messages  and  resolution 
advisories  of  the  TCAS  from  being 
inhibited  following  a  ground  proximity 
warning  system  alert  or  test  message, 
which  could  prevent  the  TCAS  from 
providing  attention-getting  alerts,  and 
could  result  in  the  consequent 
possibility  of  a  mid-air  collision  or  near 
mid-air  collision.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
April  11,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
271-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-271-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road.  Herndon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  Af4M-116, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  cominents  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-271-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-271-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146  series  airplanes. 
The  CAA  advises  that  the  manufacturer 
investigated  an  in-service  problem  and 
identified  a  specific  combination  of 
airplane  modifications  that  can  inhibit 
the  traffic  alert  and  collision  avoidance 
system  (TCAS).  These  airplane 
modifications  interact  with  certain 
annunciator  dimmer  settings  and  cause 
aural  messages  and  resolution 
advisories  of  the  TCAS  to  remain 
inhibited  following  a  groimd  proximity 
warning  system  alert  or  test  message. 
This  condition,  if  not  corrected,  could 
prevent  the  TCAS  from  providing 
attention-getting  alerts,  and  could  result 


in  the  consequent  possibihty  of  a  mid- 
air collision  or  near  mid-air  collision. 

Explanation  of  Relevant  Service 
Information 

BAE  Systems  (Operations)  Limited 
has  issued  Modification  Service  Bulletin 
SB.34-339-50261Y,  dated  April  11, 
2001 ,  which  describes  procedures  for 
modification  of  the  flight  annimciator 
box.  The  modification  includes 
installing  two  diode  modules  with 
associated  wiring,  and  re-routing 
existing  wiring.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  003-04-2001  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactvued 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piirsuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  the  Proposed  AD 
and  Relevant  Service  Information 

Operators  should'note  that,  although 
the  referenced  service  bulletin  describes 
procedures  for  completing  and 
submitting  a  sheet  recording  compliance 
with  the  service  bulletin,  this  proposed 
AD  would  not  require  those  actions. 

Cost  Impact 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  would  be  afi^ected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 


modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $250 
per  airplane.  Based  on  these  figiu^s,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $7,400,  or 
$370  per  airplane. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BAE  Systems  (Operations)  Limited  (Formerly 
British  Aerpspace  Regional  Aircraft): 
Docket  20O1-NM-271-AD. 

Applicability:  Model  BAe  146  series 
airplanes  on  which  Modifications 
HCM50261X:  HCM01077L  or  HCM50273B: 
and  HCM50040E  or  HCM50040N;  have  been 
installed:  certific:ated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modiTied.  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiricalion.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  aural  messages  and  resolution 
advisories  of  the  traffic  i:ollision  avoidance 
system  (TCAS)  from  being  inhibited 
following  a  ground  proximity  warning 
system  alert  or  test  message,  which  could 
prevent  the  TCAS  from  providing  attention- 
getting  alerts,  and  could  result  in  the 
consequent  possibility  of  a  mid-air  collision 
or  near  mid-air  collision,  accomplish  the 
following: 

Modification 

(a)  Within  1  year  after  the  effe<;tive  date  of 
this  AD:  Modify  the  flight  annunciator  box 
(including  installing  2  diode  modules  with 
associated  wiring,  and  re-routing  existing 
wiring),  per  the  Accomplishment 
Instructions  of  BAE  Systems  (Operations) 
Limited  Modification  Service  Bulletin  SB.34- 
339-50261Y.  dated  April  11.  2001.  Although 
paragraph  2.F.(2)  of  the  Accomplishment 
Instructions  references  a  reporting 
requirement,  such  reporting  is  not  required 
by  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Avionics  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permitsmay  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  003-04- 
2001. 

Issued  in  Renton,  Washington,  on  March  5. 
2003. 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Do<:.  03-.5859  Filed  3-11-03;  8:45  am) 
BH.L1NQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001  -NM-31 9-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Dornier 
Model  328-300  Series  Airplanes 
Equipped  with  Certain  Pratt  &  Whitney 
PW306B  Engine  Nacelles 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dornier  Model  328-300  series 
airplanes.  This  proposal  would  require 
performing  a  check  of  the  airplane 
maintenance  records;  inspecting  the 
engine  nacelle  anti-ice  tube  for  leaks,  if 
necessary;  and  modifying,  if  necessary. 
This  action  is  necessary  to  prevent  an 
uncommanded  engine  shutdown  in  a 
critical  phase  of  flight  due  to  leakage  of 
air  from  a  loose  clamp  on  the  anti-ice 
tubing  joint.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  11,  2003. 

ADDRESSES:  Submit  comments  in, 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
31»-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 


Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001 -NM-31 9-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fairchild  Dornier,  Dornier  Luftfahrt 
GmbH.  P.O.  Box  1 1 03,  D-82230 
Wessling.  Germany.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)227-1149. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
speciBed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
reqUjested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stairiped  . 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-319-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-319-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LB A), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Dornier  Model  328-300  series  airplanes 
equipped  with  certain  Pratt  &  Whitney 
PW306B  engine  nacelles.  The  LBA 
advises  that  an  engine  flamed  out  and 
an  in-flight  engine  shutdown  occurred 
during  an  airplane  rollback  event.  The 
event  was  caused  by  a  P3  air  leak  from 
a  loose  clamp  on  the  anti-ice  tubing 
joint;  the  leak  allowed  air  to  blow 
directly  on  the  P3  transducer.  This  leak 
resulted  in  a  corrupt  P3  signal,  which, 
in  turn,  caused  the  Full  Authority 
Digital  Engine  Control  (FADEC)  to  ramp 
down  fuel  flow,  resulting  in  engine 
shutdown.  Such  leakage  of  air,  if  not 
corrected,  could  result  in  an 
uncommanded  engine  shutdown  in  a 
critical  phase  of  flight.  

Explanation  of  Relevant  Service 
Information 

Dornier  has  issued  Service  Bidletin 
SB-328J-71-107,  Revision  1,  dated  July 
4,  2001.  The  service  bulletin  describes 
procedures  for  performing  a  visual 
inspection  of  the  anti-ice  tubing  in  the 
engine  nacelle  at  the  joint  between  the 
anti-ice  tubing  adapter  and  duct,  and 
also  between  the  joint  of  the  anti-ice 
shutofi  valve  and  the  same  duct,  to 
detect  any  air  leakage  at  the  joints.  For 
airplanes  on  which  leakage  is  found,  the 
service  bulletin  describes  procedures  for 
modifying  the  clamps  at  the  joints.  The 
modification  involves  inspecting  the 
flange  faces  for  distortion  and  flatness; 
ensuring  that  the  clamp  bolt  faces  away 
itom  the  P3  transducer;  ensuring  that 
the  opening  of  the  clamp  faces  away 
from  the  fan  casing;  and  replacing 
certain  ducts,  if  necessary.  The  service 
bulletin  refers  to  Dornier  Service 
Information  SI-328J-75-033,  dated  July 
31,  2001,  as  an  additional  source  of 
service  information  for  accomplishing 
the  modification  on  certain  airplanes. 


Accomplishinent  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  this  service  bulletin  as 
mandatory  and  issued  German 
airworthiness  directive  2001-296,  dated 
October  18,  2001,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are    ' 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
performing  a  check  of  the  airplane 
maintenance  records,  and 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously  if  necessary. 

Clarification  of  Inspection  Tjrpe 

Operators  should  note  that,  although 
the  Accomplishment  Instructions  of 
Dornier  Service  Bulletin  SB-328J-71- 
107,  Revision  1,  dated  July  4,  2001,  calls 
for  a  visual  inspection,  the  proposed  AD 
would  require  a  detailed  inspection  per 
Note  2  of  the  proposal. 

Cost  Impact 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  records 
check,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$2,880,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 


cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incideiital  costs,  such  as  the  (ime 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by  - 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
eflect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasoiis  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10e(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dornier  Luftfahrt  GmbH:  Docket  2001-NM- 
31 9-AD. 
Applicability:  Model  328-300  series 
airplanes  equipped  with  Pratt  &  Whitney 
PW306B  engine  nacelles,  from  engine  nacelle 
serial  number  DROOOl  up  to  and  including 
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'  serial  number  DR0051.  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  aftered.  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with. paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  ADr  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  engine 
shutdown  in  a  critical  phase  of  flight  due  to 
leakage  of  air  from  a  loose  clamp  on  the  anti- 
ice  tubing  joint,  accomplish  the  following: 

Records  Check 

(a)  Within  45  days  after  the  effective  date 
of  this  AD,  perform  a  check  of  the  airplane 
maintenance  records  to  determine  if  the 
airplane  has  had  an  engine  change  or  if 
maintenance  work  has  been  carried  out  on 
the  nacelle  anti-ice  system  prior  to  the 
effective  date  of  this  AD.  If  records  verify  that 
the  airplane  has  not  had  an  engine  change, 

or  that  no  maintenance  work  has  been  carried 
out  on  the  nacelle  anti-ice  system,  no  further 
action  is  required  by  this  AD: 

Inspection 

(b)  For  airplanes  on  which  an  engine 
change  has  been  accomplished  or  on  which 
maintenance  work  has  been  carried  out  on 
the  nacelle  anti-ice  system  prior  to  the 
effective  date  of  this  AD:  Within  45  days  after 
the  effective  date  of  this  AD,  perform  a 
detailed  inspection  of  the  anti-ice  tubing  in 
the  engine  nacelle  at  the  joint  between  the 
anti-ice  tubing  adapter  and  duct,  and  also 
b)etween  the  joint  of  the  anti-ice  shutoff  valve 
and  the  same  duct,  to  delect  any  air  leakage 
at  the  joints,  as  specified  in  the 
Accomplishment  Instructions  of  Dornier 
Service  Bulletin  SB-328I-71-107,  Revisioh 
1,  dated  July  4,  2001.  If  no  leakage  is 
detected,  no  further  action  is  required  by  this 
AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  insp^.tor.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Modification 

(c)  If  air  leakage  is  found  during  the 
detailed  inspection  required  by  paragraph  (b) 
of  this  AD,  before  further  flight,  modify  the 
joint  by  doing  the  appficable  actions 
specified  in  the  Accomplishment 


Instructions  of  Dornier  Service  Bulletin  SB- 
328J-71-107,  Revision  1,  dated  July  4,  2001. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the- 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2001-296. 
dated  October  18,  2001. 

Issued  in  Renton,  Washington,  dn  March  5, 
2003. 

All  Bahrami,  ' 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-5858  Filed  3-11-03;  8:45  am) 
BILUNO  COOC  4S10-13-P 
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Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  two  existing 
airworthiness  directives  (AD), 
applicable  to  al)  Boeing  Model  747 
series  airplanes,  which  currently  require 
that  the  FAA-approved  maintenance 
inspection  program  be  revised  to 
Include  inspections  that  will  give  no 
less  than  the  required  damage  tolerance 
rating  for  each  structural  significant 
item,  and  repair  of  cracked  structure. 
Those  ADs  were  prompted  by  a 
structural  re-evaluation  that  identified 
additional  structiu-al  elements  where,  if 
damage  were  to  occur,  supplemental 


inspections  may  be  required  for  timely 
detection  of  fatigue  cracking.  This 
action  would  require  additional  and 
expanded  inspections,  and  repair  of 
cracked  structure.  This  action  also 
would  expand  the  applicability  of  the 
existing  ADs  to  include  additional 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  ensure  the 
continued  structural  integrity  of  the 
entire  fleet  of  Model  747  series 
airplanes. 

DATES:  Comments  must  be  received  by 
April  28,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
47-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-47-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attacked  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Transport  Airplane  Directorate, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6421;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
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in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wjll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-47-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-47-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

In  the  early  1980's,  as  part  of  its 
continuing  work  to  maintain  the 
structural  integrity  of  older  transport 
category  airplanes,  the  FAA  concluded 
that  the  incidence  of  fatigue  cracking 
may  increase  as  these  airplanes  reach  or 
exceed  their  design  service  objective 
(DSO).  A  significant  number  of  these 
airplanes  were  approaching  or  had 
exceeded  the  DSO  on  which  the  initial 
type  certification  approval  was 
predicated.  In  light  of  this,  and  as  a 
result  of  increased  utilization,  longer 
operational  lives,  and  the  high  levels  of 
safety  expected  of  the  currently 
operated  transport  category  airplanes, 
we  determined  that  a  supplemental 
structural  inspection  program  (SSIP) 
was  necessary  to  ensure  a  high  level  of 
structural  integrity  for  all  airplanes  in 
the  transport  fleet. 


Issuance  of  Advisory  Circular 

As  a  follow-on  from  that 
determination,  the  FAA  issued  Advisory 
Circular  (AC)  No.  91-56,  "Supplemental 
Structural  Inspection  Program  for  Large 
Transport  Category  Airplanes,"  dated 
May  6, 1981.  That  AC  provides 
guidance  material  to  manufacturers  and 
operators  for  use  in  developing  a 
continuing  structural  integrity  program 
to  ensure  safe  operation  of  older 
airplanes  throughout  their  operational 
lives.  This  guidance  material  applies  to 
transport  airplanes  that  were  certified 
under  the  fail-safe  requirements  of  part 
4b  ("Airplane  Airworthiness,  Transport 
Categories")  of  the  Civil  Air  Regulations 
or  damage  tolerance  structural 
requirements  of  part  25  ("Airworthiness 
Standards:  Transport  Category 
Airplanes")  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  part  25),  and 
that  have  a  maximum  gross  weight 
greater  than  75.000  pounds.  The 
procedures  set  forth  in  that  AC  are 
applicable  to  transport  category 
airplanes  operated  under  subpart  D 
("Special  Flight  Operations")  of  part  91 
of  the  FAR  (14  CFR  part  91);  part  121 
("Operating  Requirements:  Domestic, 
Flag,  and  Supplemental  Operations"); 
part  125  ("Certification  and  Operations: 
Airplanes  having  a  Seating  Capacity  of 
20  or  More  Passengers  or  a  Maximum 
Payload  of  6,000  Pounds  or  More");  and 
part  135  ("Operating  Requirements: 
Commuter  and  On-Demand 
OperaUons")  of  the  FAR  (14  CFR  parts 
121,  125,  and  135).  The  objective  of  the 
SSIP  was  to  establish  inspection 
programs  to  ensure  timely  detection  of 
fatigue  cracking. 

Development  of  the  SSIP 

In  order  to  evaluate  the  effect  of 
increased  fatigue  cracking  with  respect 
to  maintaining  fail-safe  design  and    - 
damage  tolerance  of  the  structure  of 
Boeing  Model  747  series  airplanes, 
Boeing  conducted  a  structiual 
reassessment  of  those  airplanes,  using 
modern  damage  tolerance  evaluation 
techniques.  Boeing  accomplished  this 
reassessment  using  the  criteria 
contained  in  AC  No.  91-56,  as  well  as 
Amendment  (Amdt.)  25-45  of  section 
25.571  ("Damage-tolerance  and  fatigue 
evaluation  of  structiwe")  of  the  FAR  (14 
CFR  25.571).  During  the  reassessment, 
members  of  the  airline  industry 
participated  with  Boeing  in  working 
group  sessions  and  developed  the  SSIP 
for  Model  747  series  airplanes. 
Engineers  and  maintenance  specialists 
from  the  FAA  also  attended  these 
sessions  to  observe  these  developments. 
Subsequently,  based  on  the  working 
group's  recommendations,  Boeing 


developed  the  Supplemental  Structural 
Inspection  Document  (SSID). 

Current  Model  747  Series  Airplanes    ^ 
ADs 

On  July  18,  1994,  the  FAA  issued  AD 
94-15-12.  amendment  39-8983  (59  FR 
37933.  July  26,  1994).  applicable  to 
certain  Boeing  Model  747-lOOSR  series 
airplanes.  Additionally,  on  July  22. 
1994,  we  issued  AD  94-15-18, 
amendment  39-8989  (59  FR  41233. 
August  11.  1994).  applicable  to  certain 
Boeing  Model  747  series  airplanes.  Both 
of  those  ADs  currently  require  that  the 
FAA-approved  maintenance  inspection 
program  be  revised  to  include 
inspections  that  will  give  no  less  than 
the  required  damage  tolerance  rating 
(DTR)  for  each  structural  significant 
item  (SSI),  and  repair  of  cracked 
structure.  AD  94-15-12  references 
Boeing  Document  No.  D6-35655. 
"Supplemental  Structural  Inspection 
Document  (SSID)  for  747-lOOSR."  dated 
April  i,  1986;  and  AD  94-15-18 
references  Boeing  Document  No.  D6- 
35022,  "Supplemental  Structural 
Inspection  Document  (SSID)  for  Model 
747  Airplanes,"  Revision  E,  dated  June 
17,  1993;  as  the  appropriate  sources  of 
service  information.  Those  actions  were 
prompted  by  a  structural  re-evaluation' 
that  identified  additional  structural 
components  where  fatigue  cracking  is 
likely  to  occur.  The  requirements  of 
those  ADs  are  intended  to  ensure  the 
continued  structural  integrity  of  the 
entire  Model  747  fleet  in  service  at  the 
time  of  issuance  of  those  ADs. 

Other  ADs  Regarding  SSIPs 

On  December  30.  1998,  the  FAA 
issued  SSIP  AD  98-1 1-03  Rl . 
amendment  39-10983  (64  FR  989, 
January  7.  1999)  for  Boeing  Model  727 
series  airplanes  and  SSIP  AD  98-11-04 
Rl  (64  FR  987.  January  7,  1999)  for    . 
Boeing  Model  737  series  airplanes. 
Those  ADs,  in  addition  to  their  primary 
purpose  to  require  inspection  of 
baseline  structure,  also  address  repairs, 
alterations,  and  modifications  (RAMs). 
Those  ADs  require  operators  to  provide 
damage  tolerance-based  inspection 
programs  for  RAMs  that  affect  principal 
structural  elements  or  that  create  new 
principal  structural  elements. 

This  proposed  AD  for  Boeing  Model 
747  series  airplanes  will  address  a 
damage  tolerance-based  inspection 
program  only  for  the  baseline  structure 
and  will  not  include  RAMs.  If  a  RAM 
interferes  with  the  inspection  of 
baseline  structure,  then  this  area  must 
be  addressed  per  Note  1  of  the  proposed 
AD. 
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Addressing  RAMs 

In  April  of  2000,  an  FAA  team  was 
chartered  to  address  standardization  of 
the  SSIP  ADs  with  regard  to  RAMs.  The 
team  was  formed  due  to  concerns  of 
operators  regarding  different  approaches 
to  addressing  RAMs  for  the  McDonnell 
Douglas  series  airplanes  versus  the 
Boeing  Model  727  and  737  series 
airplanes.  Also,  since  the  issuances  of 
AD  98-11-03  Rl  and  AD  98-11-04  Rl. 
operators  have  had  various  problems 
addressing  RAMs.  As  announced  in  a 
Notice  of  Public  Meeting,  published  in 
the  Federal  Register  on  January  15, 
2003  (68  FR  2103),  a  public  meeting  will 
be  held  to  present  our  view  and  to 
receive  comments  from  the  public.  Due 
to  the  many  issues  that  have  arisen  in 
addressing  RAMs,  this  proposed  AD 
will  not  require  damage  tolerance-based 
inspections  for  RAMs  on  Boeing  Model 
747  series  airplanes. 

Aging  Airplane  Safety  Rule  (AASR) 

The  AASR  was  published  in  the 
Federal  Register  on  December  6,  2002 
(67  FR  72726).  That  rule  requires  the  ■ 
maintenance  program  applicable  to 
affected  airplanes  to  include  damage 
tolerance-based  inspections  and 
procedures  that  include  all  major 
structural  repairs,  alterations,  and 
modifications.  The  compliance  time  for 
these  procedures  is  four  years  after 
December  8,  2003  (the  effective  date  of 
the  AASR).  The  FAA  intends  to 
eventually  require  damage  tolerance- 
based  inspections  for  RAMs  during 
subsequent  rulemaking.  (See  the 
information  under  the  "Interim  Action" 
paragraph  of  this  proposed  AD.) 

Other  SSIP  Issues 

Since  the  issuance  of  the  current  SSIP 
ADs  for  Model  747  series  airplanes  (ADs 
94-15-12  and  94-15-18),  the  FAA  has 
reconsidered  the  following  two  aspects 
of  the  existing  SSIP: 

1 .  Candidate  fleet  vs.  inspection 
threshold  approach.  Paragraph  4.4  of 
AC  No.  91-56,  Change  2,  dated  April  15. 
1983,  states,  "Inspection  thresholds  for 
supplemental  inspections  should  be 
.established.  These  inspections  would  be 
supplemental  to  the  normal  inspection 
including  the  detailed  internal 
inspections."  Moreover,  paragraph  4.4.2 
of  AC  No.  91-56  states,  "  *   *   *  this 
threshold  should  be  such  as  to  include 
sufficient  (high-cycle)  airplanes  in  the 
inspection  to  develop  added  confidence 
in  the  integrity  of  the  structure  .  .  .  ." 

A  properly  established  inspection 
threshold  ensures  that:  (1)  The  SSI 
inspections  are  accomplished;  (2) 
fatigue  cracks  in  SSIs  are  detected  in  a 
timely  manner;  (3)  airplanes  are 


automatically  added  to  the  SSIP;  and  (4) 
the  SSIP  includes  a  statistically  valid 
number  of  airplanes. 

Among  other  things,  SSID  D6-35655 
and  Revision  E  of  SSID  D6-35022 
(referenced  as  the  appropriate  service 
information  in  ADs  94-15-12  and  94- 
15-18)  define  a  candidate  fleet  approach 
to  ensure  that  fatigue  cracks  in  SSIs  are 
detected  in  a  timely  maimer  in  the 
entire  fleet  of  Model  747  series 
airplanes.  The  initial  candidate  fleet  of 
Model  747-100  and  -200  series 
airplanes,  as  defined  in  SSID  D6-35022, 
consisted  of  a  number  of  airplanes  that 
had  exceeded  10,000  total  flight  cycles 
by  June  30, 1983.  The  initial  candidate 
fleet  of  Model  747SR  series  airplanes,  as 
defined  in  SSID  D6-35655,  consisted  of 
a  number  of  airplanes  that  had  exceeded 
12,000  total  flight  cycles  by  January  1, 
1985.  In  other  words,  Boeing  considered 
10,000  total  flight  cycles  for  Model  747- 
100  and  -200  series  airplanes,  and 
12,000  total  flight  cycles  for  Model 
747SR  series  airplanes,  to  be  the 
threshold  for  the  airplanes  in  the 
candidate  fleets.  Those  airplanes  were 
the  most  likely  airplanes  in  the  fleets  to 
experience  initial  fatigue  damage, 
because  they  had  the  highest  number  of 
flight  cycles.  Boeing  produced  those 
SSIDs  with  the  assumption  that  the 
airplanes  in  the  candidate  fleets  would 
continue  to  represent  the  entire  fleet 
and  would  have  the  highest  number  of 
flight  cycles  in  the  fleet. 

Under  the  existing  SSIP,  Boeing 
intended  to  periodically  review  the 
airplanes  in  the  candidate  fleet  for 
significant  changes  in  fleet  distribution, 
composition,  or  utilization,  and  update 
of  the  candidate  fleet,  if  any  significant 
change  was  detected.  It  was  intended 
that  the  FAA  would  then  mandate  any 
change  to  the  SSID  through  the 
rulemaking  process. 

The  FAA  finds  that  the  candidate  fleet 
approach  is  deviating  from  Boeing's 
original  philosophy  in  that  the 
candidate  fleet  has  not  been  updated  to 
reflect  changes  in  the  fleet.  This 
situation  could  result  in  a  statistically 
invalid  number  of  airplanes  in  the  SSIP 
and  undetected  fatigue  cracks  in  SSIs. 
The  candidate  fleet  approach  also  does 
not  automatically  account  for  non- 
candidate  airplanes  that  eventually 
accumulate  more  flight  cycles  than 
those  of  certain  candidate  airplanes. 
High-cycle  airplanes  are  more  likely  to 
experience  initial  fatigue  damage  in  the 
fleet.  The  confidence  in  the  structural 
integrity  of  the  fleet  of  airplanes  could 
be  reduced  if  high-cycle  airplanes  are 
excluded  ft-om  the  SSIP. 

The  FAA  has  reconsidered  the 
candidate  fleet  approach  described  in 
SSID  D6-35655  and  Revision  E  of  SSID 


D6-35022  because  it  does  not  meet  the 
guidelines  of  AC  No.  91-56.  We  have 
also  determined  that  the  Model  747 
SSIP  must  contain  inspection  thresholds 
for  all  Model  747  series  airplanes  to 
ensure  the  timely  detection  of  fatigue 
cracks  in  the  SSIs. 

The  FAA  has  reviewed  the  thresholds 
derived  from  Boeing's  statistical 
analysis.  The  analysis  is  based  on  a 
certain  probability  that  cracks  will  be 
detected  in  the  inspected  fleet  before 
they  initiate  on  other  airplanes  that  have 
not  been  inspected.  We  find  that  the 
thresholds  recommended  in  Revision  G 
of  SSID  D6-35022  for  the  Model  747 
airplane  fleet  are  acceptable.  Therefore, 
we  have  determined  that  a  threshold  of 
20,000  total  flight  cycles  or  100,000  total 
flight  hours,  whichever  comes  first,  on 
wing  structiu^,  and  20,000  total  flight 
cycles  on  all  other  structures  are 
necessary  in  order  to  produce  a 
statistically  valid  assessment  of  the 
service  history  for  these  airplanes.  The 
original  threshold  for  the  Model  747SR 
series  airplane  was  set  higher  by  the 
manufacturer  because  it  was  believed 
that  these  airplanes  were  not  subject  to 
the  same  fatigue  cycles  due  to  use  of  a 
lower  cabin  differential  pressure.  We 
have  since  determined  that  an 
adjustment  of  flight  cycles  due  to  a 
lower  cabin  differential  pressure  is  not 
substantiated  and  will  not  be  allowed 
for  use  in  determining  the  flight  cycle 
threshold  and  inspection  intervals  of  the 
SSID  program.  Therefore,  the  threshold 
for  Model  747SR  series  airplanes  is  now 
the  same  as  that  of  other  Model  747 
series  airplanes. 

It  should  be  noted  that,  although  the 
proposed  AD  specifies  a  threshold,  the 
FAA  may  approve  requests  for 
adjustments  to  the  compliance  time  (i.e., 
under  the  provisions  of  paragraph  (g)(1) 
of  this  proposed  AD)  provided  diat  no 
cracking  is  detected  in  the  airplane 
structure.  The  request  should  include  a 
new  proposed  inspection  threshold  and 
must  include  data  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

Operators  also  should  note  that  the 
alternative  inspection  threshold  may  be 
based  solely  on  the  analysis  of  the  data 
of  the  existing  fleet.  However,  the  FAA 
has  determined  that  the  analysis  that 
derives  the  new  inspection  threshold 
must  include:  (1)  Data  relevant  to  a 
sufficient  number  of  high-cycle 
airplanes,  and  (2)  data  that  show 
accomplishment  of  the  inspections  of 
the  SSIs.  An  adequate  statistical 
sampling  size  will  provide  confidence 
in  the  structural  integrity  of  the  fleet  of 
airplanes.  Therefore,  additional 
airplanes  may  need  to  be  added  to  the 
inspected  fleet  until  a  sufficient  number 
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of  airplanes  have  been  inspected  with 
no  crack  findings. 

2,  Transferability  of  airplanes.  Since 
issuance  of  AD  94-15-12  and  AD  94- 
15-18,  the  FAA  has  issued  several  ADs 
that  implement  Corrosion  Prevention 
and  Control  Programs  (CECP)  for  aging 
airplanes.  While  developing  the  ADs 
that  mandated  the  CPCP,  we  recognized 
that  an  operator  of  an  airplane  that  has 
been  transferred  from  another  operator 
could  revise  its  maintenance  or 
inspection  program  to  restart  the 
compliance  times  for  the  required 
corrosion  tasks.  This  situation  could 
lead  to  corrosion  not  being  detected  and 
corrected  in  a  timely  maimer,  which 
could  reduce  the  structural  integrity  of 
the  airplane. 

As  a  result,  the  CPCP  ADs  require  that 
operators  establish  a  program  for 
accomplishment  of  the  subject  corrosion 
tasks  before  any  airplane  can  be  added 
to  an  air  carrier's  operations 
specification.  Establishment  of  such  a 
program  ensures  that  airplanes 
transferred  from  operator  to  operator  are 
inspected  and  that  corrosion  is  detected 
in  a  timely  manner. 

The  FAA's  intent  in  AD  94-15-12  and 
AD  94-15-18  was  that  operators  of 
candidate  fleet  airplanes  that  have  been 
previously  operated  under  an  FAA- 
approved  maintenance  or  inspection 
program  would  accomplish  the  SSID 
inspections  within  the  compliance  time 
established  by  the  previous  operator. 
We  assumed  that,  under  the  existing 
SSIDs,  these  airplanes  would  be 
inspected  in  a  manner  similar  to  CPCP 
requirements.  However,  the  SSID  ADs, 
AD  94-15-12  and  AD  94-15-18,  do  not 
specifically  address  the  transfer  of 
airplanes  in  the  candidate  fleet  from  one 
operator  to  another. 

AD  94-15-12  and  AD  94-15-18 
currently  require  that  the  revision  to  the 
maintenance  inspection  program  be 
included  and  be  implemented  per  the 
procedures  specified  in  Sections  5.0  and 
6.0  of  the  SSIDs.  However,  the  FAA 
finds  that  those  sections  do  not  provide 
explicit  instructions  to  repetitively 
inspect  airplanes  that  have  been 
transferred  from  one  operator  to 
another.  Those  sections  also  do  not 
specify  that  new  operators  must 
continue  the  SSID  inspections  at  the 
same  frequency  established  by  the 
previous  operator. 

In  addition,  as  AD  94-15-12  and  AD 
94-15-18  are  cmrently  worded,  the 
FAA  finds  that  operators,  who  acquire 
candidate  fleet  airplanes  that  have  been 
previously  operated  under  a 
maintenance  inspection  program,  could 
revise  their  programs  to  restart  the 
compliance  times.  This  situation  is 
contrary  to  standard  AD  requirements. 


An  AD  typically  mandates  an  initial 
compliance  time  and  a  repetitive 
interval  that  remains  unchanged  for  all 
operators  of  the  affected  airplanes. 

As  a  result  of  these  omissions,  the 
SSID  inspections  of  a  candidate  fleet 
airplane  could  be  deferred  until  it  is 
required  by  the  maintenance  inspection 
program  of  the  new  operator.  For 
airplanes  that  are  transferred  frequently,' 
this  situation  could  continue  for  the  life 
of  the  airplane.  As  a  result,  the  size  of 
the.  candidate  fleet  is  in  effect  reduced 
because  fewer  candidate  fleet  airplanes 
are  being  inspected.  Even  if  airplanes 
are  ultimately  inspected  under  these 
circumstances,  inspections  would  not 
be  performed  frequently  enough  to 
maintain  the  applicable  DTR.  The  FAA 
has  determined  that  such  a  reduction  of 
the  candidate  fleet  and  the  resulting 
reduction  in  the  number  of  airplanes 
being  inspected  do  not  ensure  the 
continued  structural  integrity  of  the 
entire  fleet  of  Model  747  series 
airplanes. 

Implementation  of  procedures  in  the 
SSID  that  are  similar  to  the  CPCP  will 
ensure  that:  (1)  Airplanes  transferred 
from  operator  to  operator  are  inspected; 
(2). the  SSEP  includes  a  statistically  valid 
number  of  airplanes;  and  (3)  fatigue 
cracks  are  detected  in  a  timely  manner. 

Therefore,  the  FAA  finds  that,  to 
ensure  the  continued  structural  integrity 
of  the  entire  fleet  of  Model  747  series 
airplanes,  AD  94-15-12  and  AD  94-15- 
18  must  be  superseded  to  include 
provisions  that  address  the  transfer  of 
airplanes.  We  also  find  that  a  program 
must  be  established  to  ensm-e  that 
inspections  are  accomplished  before  any 
applicable  airplane  can  be  added  to  an 
air  carrier's  operations  specifications. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Document  No.  D6-35022, 
"Supplemental  Structural  Inspection 
Document"  (SSID),  Revision  F,  dated 
May  1996,  as  an  alternative  method  of 
compliance  to  AD  94-15-18.  Revision  F 
of  SSID  D6-35022  describes  procedures 
for  revising  the  FAA-approved 
maintenance  inspection  program  for  all 
Model  747-100,  -200B,  -200C,  and 
-200F  series  airplanes.  This  revision  of 
the  SSID  for  Model  747  series  airplanes 
incorporates  additional  and  expanded 
inspections  from  those  that  were 
contained  in  the  previous  version  and 
mandated  by  AD  94-15-18.  We  also 
reviewed  .and  approved  Boeing 
Document  No.  D6-35022, 
"Supplemental  Structural  Inspection 
Document"  (SSID),  Revision  G,  dated 
December  2000.  Revision  G  affects  all 
Model  747-SP.  -SR.  -100.  -lOOB, 


-lOOSUD,  -200B,  -200C,  -200F,  -300, 
-400,  -400D.  and  -400F  series 
airplanes,  and  supersedes  Boeing 
Document  No.  D6-35655  for  747-SR 
series  airplanes.  This  revision  also  adds 
additional  inspection  requirements.  We 
find  that  accomplishment  of  these 
inspections  in  Boeing  Document  No. 
D6-35022,  "Supplemental  Structural 
Inspection  Document"  (SSID),  Revision 
G,  dated  December  2000,  will  ensure  the 
continuing  structural  integrity  of  the 
identified  fleet  of  Model  747  series 
airplanes.  Accomplishment  of  the 
actions  specified  in  Revision  G  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Reouirements  of 
Proposed  Rule      ■ 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-15-12  and  AD  94-15- 
18  to  require  the  following  actions: 

Paragraph  (a)  of  the  proposed  AD 
restates  the  requirements  of  AD  94-15- 

12.  Paragraph  (b)  of  the  proposed  AD 
restates  the  requirements  of  paragraph 
(b)  of  AD  94-15-18.  Although  AD  94- 
15-18  specifies  Revision  E  of  Boeing 
Document  No.  D6-35022  as  the 
appropriate  source  of  service 
information  for  that  AD,  this  proposed 
AD  also  permits  incorporation  of 
Revision  F,  of  Boeing  Document  No. 
D6-35022,  dated  May  1996,  until  the 
compliance  time  for  incorporation  of 
Revision  G  is  reached.  (Paragraph  (a)  of 
AD  94-15-12  is  no  longer  necessary 
because  that  paragraph  required  an 
earlier  revision  of  the  SSID  than  that 
required  by  paragraph  (b).) 

Paragraph  (c)  of  the  proposed  AD 
would  require  incorporation  of  a 
revision  into  the  FAA-approved 
maintenance  or  inspection  program  that 
provides  no  less  than  the  required  DTR 
for  each  SSI  listed  in  Revision  G  of  SSID 
D6-35022. 

Paragraph  (d)  of  the  proposed  AD 
would  establish  specific  compliance 
times  for  performing  the  initial 
inspection  of  the  structure  identified  in 
Revision  G  of  SSID  D6-35022.  Once  the 
initial  inspection  has  been  performed, 
operators  would  be  required  to  perform 
repetitive  inspections  at  the  intervals 
specified  in  Revision  G  of  SSID  D6- 
35022  in  order  to  remain  in  compliance 
with  their  maintenance  or  inspection 
programs,  as  specified  in  paragraph  (c) 
of  this  proposed  AD. 

Paragraph  (e)  of  the  proposed  AD 
would  require  that  repair  of  any  cracked 
structure  is  to  be  accomplished  per  an 
FAA-approved  method. 
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Paragraph  (f)  of  the  proposed  AD 
specifies  the  requirements  of  the 
inspection  program  for  transferred 
airplanes.  Before  any  airplane  that  is 
subject  to  this  proposed  AD  can  he 
added  to  an  air  carrier's  operations 
specifications,  a  program  for  the 
accomplishment  of  the  inspections 
required  by  this  proposed  AD  must  be 
established.  Paragraph  (f)  of  the 
proposed  AD  would  require 
accomplishment  of  the  following: 

1.  For  airplanes  that  have  been 
inspected  per  this  proposed  AD,  the 
inspection  of  each  SSI  must  be 
accomplished  by  the  new  operator  per 
the  previous  operator's  schedule  and 
inspection  method,  or  per  the  new 
operator's  schedule  and  inspection 
method,  at  whichever  time  would  result 
in  the  earlier  accomplishment  date  for 
that  SSI  inspection.  The  compliance 
time  for  accomplishment  of  this 
inspection  must  be  measured  from  the 
last  inspection  accomplished  by  the 
previous  operator.  After  each  inspection 
has  been  performed  once,  each 
subsequent  inspection  must  be 
performed  per  the  new  operator's 
schedule  and  inspection  method. 

2.  For  airplanes  that  have  not  been 
inspected  per  this  proposed  AD,  the 
inspection  of  each  SSI  must  be 
accomplished  either  prior  to  adding  the 
airplane  to  the  air  carrier's  operations 
specification,  or  per  a  schedule  and  an 
inspection  method  approved  by  the 
FAA.  After  each  inspection  has  been 
performed  once,  each  subsequent 
inspection  must  be  performed  per  the 
new  operator's  schedule. 

Accomplishment  of  these  actions  will 
ensure  that:  (1)  An  operator's  newly 
acquired  airplanes  comply  with  its  SSIP 
before  being  operated;  emd  (2)  frequently 
transferred  airplanes  are  not  permitted 
to  operate  without  accomplishment  of 
the  inspections  defined  in  the  SSID. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
considering  requiring  damage  tolerance- 
based  inspections  and  procedures  that 
include  all  major  structural  RAMs  in  a 
superseding  AD.  That  superseding  AD 
would  include  appropriate 
recommendations  from  the  previously 
mentioned  FAA  team  and  public 
meeting  on  how  to  address  RAMs.  . 

Differences  Between  SSID  and 
Proposed  AD 

Operators  should  note  the  following 
differences  between  the  procedures 
specified  in  Revision  G  of  SSID  D6- 
35022  and  the  proposed  requirements  of 
this  AD: 


1.  Revision  G  of  SSID  D6-35022 
provides  for  phased  inspections  or 
rotational  sampling  of  inspections.  This 
proposed  AD  would  not  allow  phased 
inspections  or  rotational  sampling. 

2.  Revision  G  of  SSID  D6-35022 
allows  individual  operators  to  combine 
their  affected  airplanes  with  those  of 
other  operators  to  fulfill  requirements  of 
the  SSIP.  This  proposed  AD  would  not 
allow  for  phased  inspections  or  a 
candidate  fleet;  therefore,  this  proposed 
AD  would  not  allow  an  operator  to  take 
credit  for  inspections  accomplished  on 
another  operator's  airplane. 

3.  Revision  G  of  SSID  D6-35022 
contains  blanket  provisions  for  touch- 
and-go  training  flights,  which  are  not 
allowed  by  this  proposed  AD.  Revision 
G  of  SSID  D6-35022  also  allows  for  fleet 
averaging,  and  arbitrary  10%  escalations 
for  flight  cycles  to  achieve  the  required 
DTR.  These  procedures  are  not  allowed 
in  this  proposed  AD. 

4.  Revision  G  of  SSID  D6-35022  does 
not  provide  an  implementation  grace 
period  when  an  operator's  airplane  is 
near  or  passed  the  threshold.  This 
proposed  AD  will  allow  12  months  after 
the  effective  date  of  the  AD  to 
incorporate  Revision  G  of  SSID  D6- 
35022  into  the  FAA-approved 
maintenance  or  inspection  program. 
This  proposed  AD  will  also  allow  a 
grace  period  of  1 ,000  flight  cycles 
measured  from  12  months  after  the 
effective  date  of  the  proposed  AD. 

Cost  Impact 

There  are  approximately  1 ,000 
airplanes  of  the  affected  design  in  the 
worldwide  fleet. 

The  FAA  estimates  that  87  airplanes 
of  U.S.  registry  are  currently  affected  by 
the  requirements  of  AD  94-1 5-1 2^  and 
AD  94-15-18.  Those  required  actions 
take  approximately  1 ,000  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  iinpact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $5,220,000, 
or  $60,000  per  airplane,  per  inspection 
cycle. 

The  FAA  estimates  that  181  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  The  new  actions  that  are 
proposed  in  this  AD  action  would  take 
approximately  1,275  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$13,846,500,  or  $76,500  per  airplane, 
per  inspection  cycle. 

The  cost  Impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  number  of  proposed  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 
actual  practice,  these  actions  for  the 
most  part  would  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  additional  work 
hours  would  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
scheduling  would  be  minimal. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption  ' 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701.. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendments  39-8983  (59  FR 
37933.  July  26, 1994)  and  3J9-8989  (59 
FR  41233,  AUgiJSt  11. 1994),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  2003-NM-47-AD. 

Supersedes  AD  94-15-12,  amendment 
39-8983,  and  AD  94-15-18,  amendment 
39-8989. 
Applicability:  All  Model  747  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (g)(1)  of  this  AD.  The  request 
should  include  an  assessment  of  the  effect  of 
the  modification,  alteration,  or  repair  on  the 
/insafe  condition  addressed  by  this  AD;  and. 
?f  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  continued  structural 
integrity  of  the  entire  fleet  of  Model  747 
series  airplanes,  accomplish  the  following: 

Note  2:  Where  there  are  differences 
between  this  AD  and  the  Supplemental 
Structural  Inspection  Document  (SSID) 
specified  in  this  AD,  the  AD  prevails. 

Inspection  Program  Required  by  AD  94-15- 
12 

(a)  For  Model  747-lOOSR  series  airplanes 
having  line  numbers  346,  351,  420,  426,  427, 
and  601:  Within  1  year  after  August  10. 1994 
(the  effective  date  of  AD  94-15-12, 
amendment  39-8983),  incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  that  provides  no  less 
than  the  required  damage  tolerance  rating 
(DTR)  for  each  structural  significant  item 
(SSI)  listed  in  Boeing  Document  No.  D6- 
35655,  "Supplemental  Structural  Inspection 
Document  (SSID)  for  747-lOOSR,"  dated 
April  2, 1986.  The  revision  to  the 
maintenance  program  must  include  and  be 
implemented  per  the  procedures  specified  in 
Sections  5.0  and  6.0  of  the  SSID  D6-35655. 
Revision  td  the  maintenance  program  shall  be 
per  the  SSID  D6-35655.  dated  AprU  2,  1986. 
until  Revision  G  of  the  SSID  D6-35022  is 
incorporated  into  the  FAA-approved 
maintenance  or  inspection  program  p>er  the 
requirements  of  paragraph  (c)  of  this  AD. 

Note  3:  For  the  purposes  of  this  AD,  an  SSI 
is  defined  as  a  principal  structural  element 
(PSE).  A  PSE  is  a  structural  element  that 
contributes  significantly  to  the  carrying  of 
flight,  ground,  or  pressurization  loads,  and 
whose  integrity  is  essential  in  maintaining 
the  overall  structural  integrity  of  the  airplane. 


Inspection  Program  Required  by  AD  94-15- 
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(b)  For  airplanes  listed  in  Boeing 
Document  No.  D6-35022,  Volumes  1  and  2, 
"Supplemental  Structural  Inspection 
Document  (SSID)  for  Model  747  Airplanes," 
Revision  E.  dated  June  17, 1993;  and 
manufacturer's  line  numbers  42, 174,  221, 
231,  234,  239,  242.  and  254:  Within  12 
months  after  September  12. 1994  (the 
effective  date  of  AD  94-15-18.  amendment 
39-8989),  incorporate  a  revision  into  the 
FAA-approved  maintenance  inspection 
program  that  provides  no  less  than  the 
required  DTR  for  each  SSI  listed  in  Boeing 
Document  No.  D6-35022.  Volumes  1  and  2. 
"Supplemental  Structural  Inspection 
Document  (SSID)  for  Model  747  Airplanes." 
Revision  E,  dated  June  17, 1993,  or  Revision 
F,  dated  May  1996.  (The  required  DTR  value 
for  each  SSI  is  listed  in  the  document.)  The 
revision  to  the  maintenance  program  shall 
include  Sections  5.0  and  6.0  of  the  SSID  D6- 
35022  and  shall  be  implemented  per  the 
procedures  contained  in  those  sections. 
Revision  to  the  maintenance  program  shall  be 
per  Revision  E  or  F  of  SSID  D6-35022,  until 
Revision  G  of  the  SSID  D6-35022  is 
incorporated  into  the  FAA-approved 
maintenance  or  inspection  program  per  the 
requirements  of  paragraph  (c)  of  this  AD. 

New  Inspection  Program  Requirements 

(c)  For  all  Model  747  series  airplanes:  Prior 
to  reaching  either  of  the  thresholds  specified 
in  paragraph  (d)(l)(i)  or  (d)(2)(i)  of  this  AD, 
or  within  12  months  after  the  effective  date 
of  this  AD,  whichever  occurs  later, 
incorporate  a  revision  into  the  FAA-approved 
maintenance  or  inspection  program  that 
provides  no  less  than  the  required  DTR  for 
each  SSI  listed  in  Boeing  Document  No.  D6- 
35022,  "Supplemental  Structural  Inspection 
Document."  Revision  G.  dated  December 
2000  (hereinafter  referred  to  as  "Revision 
G").  (The  required  DTR  value  for  each  SSI  is 
listed  in  Revision  G.)  The  revision  to  the 
maintenance  or  inspection  program  shall 
include  and  shall  be  implemented  per  the 
procedures  in  Section  5.0.  excluding 
paragraphs  5.1.2,  5.1.6,  item  5;  5.1.8;  5.2; 
5.2.1;  5.2.2;  5.2.3;  and  5.2.4;  "Damage 
Tolerance  Rating  (DTR)  System  Application;" 
and  Section  6.0,  "SSI  Discrepancy 
Reporting;"  of  Revision  G.  Upon 
incorporation  of  Revision  G  required  by  this 
paragraph,  the  revision  required  by  either 
paragraph  (a)  or  (b)  of  this  AD.  as  applicable, 
may  be  removed. 

Initial  Inspection 

(d)  For  all  Model  747  series  airplanes: 
Perform  an  inspection  to  detect  cracks  of  all 
structure  identified  in  Revision  G  of  SSID 
D6-35022  at  the  time  specified  in  paragraph 
{d)(l)  or  (d)(2)  of  this  AD.  as  applicable. 

(1)  For  wing  structure:  At  the  times 
specified  in  paragraph  (d)(l)(i)  or  (d)(l)(ii)  of 
this  AD.  whichever  occurs  later. 

(i)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles  or  100,000  total  flight  hours, 
whichever  comes  first.  Or,  - 

(ii)  Within  1,000  flight  cycles  measured 
from  12  months  after  the  effective  date  of  this 
AD. 


(2)  For  all  other  structure:  At  the  times 
specified  in  paragraph  (d)(2)(i)  or  (d)(2)(ii)  of 
this  AD,  whichever  occurs  Jater. 

(i)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or 

(ii)  Within  1,000  flight  cycles  measured 
after  12  months  from  the  effective  date  of  this 
AD. 

Note  4:  Notwithstanding  the  provisions  of 
paragraphs  5.1.2.  5.1.6,  item  5,  5.2,  5.2.1, 
5.2.2.  5.2.3,  and  5.2.4  of  the  General 
Instructions  of  Revision  G,  which  would 
permit  operators  to  perform  fleet  and 
rotational  sampling  inspections  to  perform 
inspections  on  less  than  whole  airplane  fleet 
sizes  and  to  perform  inspections  on 
substitute  airplanes,  this  AD  requires  that  all 
airplanes  that  exceed  the  threshold  be 
inspected  per  Revision  G.  Paragraph  5.1.8 
allows  provisions  for  touch-and-go  training 
flights,  fleet  averaging,  and  10%  escalations 
of  flight  cycles  to  achieve  the  required  DTR. 
This  AD  does  not  allow  for  these  provisions 
as  well. 

Note  5:  Once  the  initial  inspection  has 
been  perfonhed,  operators  are  rAjuired  to 
perform  repetitive  inspections  at  the  intervals 
specified  in  Revision  G  in  order  to  remain  in 
compliance  with  their  maintenance  or 
inspection  programs,  as  revised  per 
paragraph  (c)  of  this  AD. 

Repair 

(e)  Cracked  structure  found  during  any 
inspection  required  by  this  AD  shall  be 
repaired,  prior  to  further  flight,  in  accordance 
with  an  FAA-approved  method. 

Inspection  Program  for  Transferred 

Airplanes 

(0  Before  any  airplane  that  is  subject  to  this 
AD  and  that  has  exceeded  the  applicable 
compliance  times  specified  in  paragraph  (d) 
of  this  AD  can  be  added  to  an  air  carrier's 
operations  specifications,  a  program  for  the 
accomplishment  of  the  inspections  required 
by  this  AD  must  be  established  per  paragraph 
(0(1)  or  (f)(2)  of  this  AD,  as  applicable. 

(1)  For  airplanes  that  have  been  inspected 
per  this  AD,  the  inspection  of  each  SSI  must 
be  accomplished  by  the  new  operator  per  the 
previous  operator's  schedule  and  inspection 
method,  or  the  new  operator's  schedule  and 
inspection  method,  at  whichever  time  would 
result  in  the  earlier  accomplishment  date  for 
that  SSI  inspection.  The  compliance  time  for 
accomplishment  of  this  inspection  must  be 
measured  from  the  last  inspection 
accomplished  by  the  previous  operator.  After 
each  inspection  has  been  performed  once, 
each  subsequent  inspection  must  be 
performed  per  the  new  operator's  schedule 
and  inspection  method. 

(2)  For  airplanes  that  have  not  been 
inspected  per  this  AD.  the  inspection  of  each 
SSI  required  by  this  AD  must  be 
accomplished  either  prior  to  adding  the 
airplane  to  the  air  carrier's  operations 
specification,  or  per  a  schedule  and  an 
inspection  method  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
After  each  inspection  has  been  performed 
once,  each  subsequent  inspection  must  be 
performed  per  the  new  operator's  schedule. 
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Alternative  Methods  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  94—15-12, 
amendment  39-8983.  are  approved  as 
alternative  methods  of  compliance  with 
paragraphs  (a)  and  (e)  of  this  AO. 

(3)  Alternative  methods  of  compliance, 
approved  previously  per  AD  94-15-18, 
amendment  a9-8989.  are  approved  as 
alternative  methods  of  compliance  with 
paragraphs  (b)  and  (e)  of  this  AD. 

(4)  Alternative  methods  of  compliance, 
approved  previously  per  AD  94-15-18  and 
AD  94-1.5-12  that  provide  alternative 
inspections  are  approved  as  alternative 
methods  of  compliance  for  the  inspections  of 
that  area  only  in  this  AD. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  per 
sections  21.197  and  21.199of  the  Federal 
Aviation  Regulations  (14  GFR  21.197  and 
21.199)  to  operate  the  airplane  to  a  location 


where  the  requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  March  5. 
2003. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Dor.  03-5857  Filed  3-11-03;  8:45  am] 

BILUNG  CODE  4010-13-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heatth  Administration 

30  CFR  Part  75 
RIN  1219-AA76 

Underground  Coal  Mine  Ventilation- 
Safety  Standards  for  the  Use  of  a  Beit 
Entry  as  an  Intake  Air  Course  To 
Ventilate  Working  Sections  and  Areas 
Where  Mechanized  Mining  Equipment 
Is  Being  Installed  or  Removed 

agency:  Mine  Safety  and  HealtK 
Administration  (MSHA),  Labor. 
ACTION:  Change  of  hearing  dates. 

SUMMARY:  MSHA  published  hearing 
dates  in  the  January  27,  2003  proposed 
rule  on  Safety  Standards  for  the  Use  of 
a  Belt  Entry  as  an  Intake  Air  Course  to 
Ventilate  Working  Sections  and  Areas 


Where  Mechanized  Mining  Equipment 
Is  Being  Installed  or  Removed  (68  FR 
3936).  Three  of  the  hearing  dates 
published  with  the  proposed  rule 
conflict  with  other  Agency  hearings  and 
are  being  changed.  The  hearing  in  Grand 
Junction.  Colorado  is  changed  from  May 
29,  2003  to  April  3.  2003.  The  hearing 
in  Charleston,  West  Virginia  is  changed 
from  May  13.  2003  to  April  8,  2003.  The 
hearing  in  Washington,  Pennsylvania  is 
changed  from  May  15,  2003  to  April  10. 
2003.  All  of  the  hearing  locations  are 
printed  under  SUPPLEMENTARY 
INFORMATION  for  the  convenience  of  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols.  Jr..  Director;  Office 
of  Standards,  Regulations,  and 
Variances.  MSHA;  phone:  (202)  693- 
9440;  facsimile:  (202)  693-9441;  E-mail: 
n/c/7oys-/namn@/ns/ja.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Hearings 

The  table  contains  information  on  the  . 
hearing  dates,  locations,  and  phone 
numbers  for  all  of  the  hearings  on 
"Safety  Standards  for  the  Use  of  a  Belt 
Entry  as  an  Intake  Air  Course  to 
Ventilate  Working  Sections  and  Areas 
Where  Mechanized  Mining  Equipment 
is  Being  Installed  or  Removed." 


Date 

Location 

Phone 

April  3.  2003  

April  8,  2003  

April  10.  2003 

April  29,  2003  

May  1.2003  

Holiday  Inn  Grand  Junction,  755  Horizon  Drive,  Grand  Junction,  CO  81506  -... 

Marriott  Town  Ppntpr  200  Lee  Street  Charieston  WV  25301                             

(970)  243-6790 
(304)  345-6500 

Hoilrlav  Inn  at  the  Meadows  340  Racetrack  Road  Washinoton  PA  15301   

(724)  222-6200 

Holiday  Inn— Birmingham  Airport.  5000  10th  Avenue  North.  Birmingham,  AL  35212  

Mrtlirlau  Inn  1  pyinntnn North    IQ^iO  Npwton  Pike    Lexinoton    KY  40305     T 

(205)  591-6900 
(859)  233-0512 

Dated:  March  7.  2003. 
Dave  D.  Lauriski, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

|FR  Doc.  03-5942  Filed  3-11-03;  8:45  ami 
BILLING  COOE  4510-43-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 

[FRL-746»-1] 

RIN  2040-AD53 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of     ' 
Pollutants;  Procedures  for  Detection 
and  Quantitation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  This  action  proposes 
revisions  to  the  procedures  for 
determining  the  sensitivity  of  analytical 
(test)  methods  under  EPA's  Clean  Water 
Act  (CWA).  EPA's  method  detection 
limit  (MDL)  and  minimum  level  of 
quantitation  (ML)  are  used  to  define  test 
sensitivity  under  the  CWA.  The  MDL  is 
used  to  determine  the  lowest 
concentration  at  which  a  substance  is 
detected  or  is  "present"  in  a  sample. 
The  ML  appears  in  many  EPA  methods 
and  has  been  used  to  describe  the 
lowest  concentration  of  a  substance  that 
gives  a  recognizable  signal,  or  as  a 
quantitation  limit.  The  proposed 
revisions  include  clarifications  and 
improvements  that  are  based  on  a  recent 
EPA  assessment  of  the  MDL  and  the  ML 
and  of  alternative  approaches  for 
defining  test  sensitivity,  peer  review  of 
the  Agency's  assessment,  and  earlier 
stakeholder  comments  on  the  existing 
MDL  procedure.  This  proposal  also 
revises  the  deflnition  of  the  MDL  to 


reflect  the  proposed  revisions  to  the 
procedure.  The  Agency's  assessment  of 
existing  EPA  procedures  for 
determining  test  sensitivity  and 
alternative  approaches  is  also  made 
available  for  public  comment  in  a 
separate  notice  in  today's  Federal 
Register  (see  Notice  of  Document 
Availability  and  Public  Comment  Period 
on  the  Technical  Support  Docimient  for 
the  Assessment  of  Detection  and 
Quantitation  Concepts). 
DATES:  Comments  must  be  postmarked, 
delivered  by  hand,  or  electronically 
mailed  on  or  before  July  10.  2003. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  11:59  p.m. 
Eastern  Time  on  July  10.  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to  Water  Docket.  U.S. 
Environmental  Protection  Agency 
(4101T).  1200  Pennsylvania  Avenue 
NW.,  Washington  DC  20460,  or 
electronically  through  EPA  Dockets  at 


Federal  Register/ Vol.  68,  No.  48 / Wednesday,  March  12,  2003 / Proposed  Rules  11771 


http://www.epa.gov/edocket/.  Attention 
Docket  ID  No.  OW-2003-0002.  See  Unit 
C  of  the  SUPPLEMENTARY  INFORMATION 
section  for  additional  ways  to  submit 
comments  and  more  detailed  • 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Telliard;  Engineering  and 
Analysis  Division  (4303T);  Office  of 
Science  and  Technology;  Office  of 
Water;  U.S.  Environmental  Protection 
Agency;  Ariel  Rios  Building;  1200 
Pennsylvania  Avenue,  NW.; 
Washington.  DC  20460.  or  call  (202) 
566-1061  or  E-mail  at 
telliard.  william@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


A.  Potentially  Regulated  Entities 

EPA  Regions,  as  well  as  States. 
Territories  and  Tribes  authorized  to 
implement  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program,  issue  permits  that  comply  with 
the  technology-based  and  water  quality- 
based  requirements  of  the  Clean  Water 
Act  (CWA).  In  doing  so,  NPDES 
permitting  authorities,  including  States, 
Territories,  and  Tribes,  make  several 
discretionary  choices  when  they  write 
the  permit.  "These  choices  include  the 
selection  of  pollutants  to  be  measured 
and,  in  many  cases,  limited  in  permits. 
If  EPA  has  "approved"  (i.e., 
promidgated  through  rulemaking) 
standardized  testing  procedures  under 
40  CFR  part  136  for  the  analysis  of  a 


given  pollutant,  the  NPDES  permit  must 
include  one  of  the  approved  testing 
procedures  or  an  approved  alternate  test 
procedure.  The  testing  procedures  can 
include  a  specification  for  detection  and 
quantitation  levels  that  must  be  met. 
Therefore,  entities  with  NPDES  permits 
could  potentially  be  regulated  by  the 
proposed  revisions  to  the  detection  and 
quantitation  procedures  in  this 
rulemaking.  In  addition,  when  an 
authorized  State,  Territory,  or  Tribe 
certifies  Federal  licenses  under  CWA 
section  401,  they  must  use  the 
standardized  testing  procedures  and 
meet  the  associated  detection  and 
quantitation  levels.  Categories  and 
entities  that  could  potentially  be 
regulated  include: 


Category 

Examples  of  potentially  regulated  entities 

State  Territorial  and  Indian  Tribal  Governments  

States,  Territories,  and  Tribes  authorized  to  administer  the  WPDES  permitting  pro- 

Industry  

Municipalities 

gram;  States,  Tenitories.  and  Tribes  providing  certification  under  Clean  Water  Act 

section  401 
Facilities  that  must  conduct  monitoring  to  comply  with  NPDES  permits 
POTWs  that  must  conduct  monitoring  to  comply  with  NPDES  permits 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2003-0002. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  EPA  West 
Building.  Room  B 102. 1301  Constitution 
Avenue  NW..  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  ft-om  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 


and  the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings 
athttp://www.epa.gov/fedrgstr/.  An 
electjonic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/  to 
submit  or  view  public  comments,  to 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  pubfic  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  dockfet 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  B.l. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 


that  public  cominents,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
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comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  However,  late  comments 
may  be  considered  if  time  permits. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  OW-2003-0002.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to:  OW- 
docket@epamail.  epa  .gov,  Attention 
Docket  ID  No.  OW-2003-0002.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
Docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket.    , 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 


you  mail  to  the  mailing  address 
identified  in  Unit  C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  an  original  and  three 
copies  of  your  conunents  to  Water 
Docket,  U.S.  Environmental  Protection 
Agency  (4101T),  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  No.  OW-2003- 
0002. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to  the  Water 
Docket  Center,  EPA  West  Building, 
Room  B102, 1301  Constitution  Avenue 
NW.,  Washington,  DC,  Attention  Docket 
ID  No.  OW-2003-0002.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
inUnitB.l. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  thai  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  haVe  any^uestions  about 
CBI  or  the{)rocedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline. 

8.  Ensure  proper  receipt  by  EPA  by 
identifying  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 
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Appendix  A:  Definitions,  Acronyms,  and 
Abbreviations  Used  in  This  Document 

I.  Statutory  Authority 

This  action  is  being  proposed 
pursuant  to  the  authority  of  sections 
301(a),  304(h),  and  501(a)  of  the  Clean 
Water  Act  ("CWA"  or  the  "Act"),  33 
U.S.C.  1311(a).  1314(h),  1361(a).  Section 
301(a)  of  the  Act  prohibits  the  discharge 
of  any  pollutant  into  navigable  waters 
unless  the  discharge  complies  with  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
issued  under  section  402  of  the  Act. 
Section  304(h)  of  the  Act  requires  the 
Administrator  of  the  EPA  to 
"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which 
must  be  provided  in  any  certification 
pursuant  to  [section  401  of  this  Act]  or 
permit  application  pursuant  to  [section 
402  of  this  Act]."  Section  501(a)  of  the 
Act  authorizes  the  Administrator  to 
"prescribe  such  regulations  as  are 
necessary  to  carry  out  this  function 
under  [the  Act]."  EPA  publishes 
analytical  test  method  regulations  for 
use  in  CWA  programs  at  40  CFR  part 
136.  The  Administrator  has  made  these 
test  methods  applicable  to  monitoring 
and  reporting  of  NPDES  permits  (40 
CFR  122.21,  122.41,  122.44.  and 
123.25),  and  implementation  of  the 
pretreatment  standards  issued  under 
section  307  of  the  Act  (40  CFR  403.10 
and  403.12). 

n.  Purpose  of  This  Action 

EPA  recently  completed  an 
assessment  of  procedures  for 
determining  the  sensitivity  of  analytical 
test  methods  [i.e.,  procedures  for 
determining  detection  and  quantitation) 
and  their  application  to  Clean  Water  Act 
Programs.  "That  assessment  was 
conducted  pursuant  to  a  settlement 
agreement  with  the  Alliance  of 
Automobile  Manufacturers,  et  al.  (See 
ni.B.  below  for  details.)  The  assessment 
is  contained  in  a  document  entitled. 
Technical  Support  Document  for  the 
Assessment  of  Detection  and 
Quantitation  Concepts  or  "Assessment 
Document"  (EPA  821-R-03-005, 
February.  2003).  A  draft  of  the 
Assessment  Document  was  peer- 
reviewed  in  August  2002  in  accordance 
with  EPA  peer  review  guidelines. 
Following  peer  review,  EPA 
incorpprated  peer  review  comments  into 
the  Assessment  Document.  EPA  is 
providing  an  opportunity  for  public 
review  and  comment  on  the  assessment 
and  the  Assessment  Document  through 
this  notice  and  also  in  a  separate  notice 
in  this  Federal  Register  (see  Notice  of 


Document  Availability  and  Public 
Conunent  Period  on  the  Technical 
Support  Document  for  the  Assessment 
of  Detection  and  Quantitation 
Concepts). 

Based  on  findings  from  the 
assessment.  EPA  is  proposing  revisions 
to  the  method  detection  limit  procedure 
codified  at  40  CFR  part  136.  Appendix 
B  and  is  seeking  comment  on  the 
revisions  proposed  in  this  notice.  EPA 
also  is  proposing  to  revise  the  definition 
of  "Detection  limit"  at  40  CFR  136.2  and 
to  add  a  definition  of  the  "Minimum 
level  of  quantitation  (ML)"  for 
consistency  with  the  proposed  revisions 
to  Appendix  B. 

m.  Background 

A.  Analytical  (Test)  Methods  Used  for 
CWA  Programs 

Section  304(h)  of  the  Clean  Water  Act 
requires  that  the  EPA  Administrator 
"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of 
pollutants"  to  be  monitored  and 
regulated  under  the  National  Pollutant 
Discharge  Elimination  System  (NPDES). 
EPA  proposes  and  promulgates  test 
methods  at  40  CFR  part  136  in 
accordance  with  section  304(h).  The 
approved  test  methods  have  been  drawn 
from  a  variety  of  sources,  including 
methods  developed  by  commercial 
vendors,  EPA  and  other  government 
agencies,  as  well  as  methods  from 
volimtary  consensus  standards  bodies 
(VCSBs).  such  as  the  American  Public 
Health  Association  (APHA),  the  Water 
Environment  Federation  (WEF),  and  the 
American  Water  Works  Association 
(AWWA).  which  jointly  publish 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater;  the 
Association  of  Official  Analytical 
Chemists  (AOAC-Intemational);  and  the 
American  Society  for  Testing  and 
Materials  (ASTM  International). 

Among  considerations  for  approval  of 
a  test  method  at  40  CFR  part  136  are  the 
demonstrated  performance 
characteristics  of  precision,  bias,  and 
sensitivity  (i.e.,  detection  and 
quantitation).  EPA  generally  evaluates 
each  of  these  characteristics  to 
determine  if  the  test  method  will  yield 
results  at  concentrations  of  concern  that 
are  reliable  enough  to  meet  EPA  needs 
for  permitting  and  compliance 
monitoring  under  the  CWA.  Detection 
and  quantitation  limits  have  been 
among  the  most  controversial  of  these 
characteristics,  particularly  among 
members  of  the  regulated  community. 

B.  Settlement  Agreement 

On  June  8,  1999,  EPA  published  a 
final  rule  adding  EPA  Method  1631. 


Revision  B:  Mercury  in  Water  by 
Oxidation,  Purge  and  Trap,  and  Cold 
Vapor  Atomic  Fluorescence 
Spectrometry  (Method  163 IB)  to  the 
"Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants"  under  section  304(h)  of  the 
Clean  Water  Act.  This  method  was 
developed  specifically  to  measure 
concentrations  of  mercur\'  at  low  [i.e., 
ambient  water  quality  criteria)  levels. 
Following  promulgation,  the  Alliance  of 
Automobile  Manufactiu^rs,  the 
Chenucal  Manufacturers  Association, 
and  the  Utility  Water  Act  Group 
("Petitioners")  and  the  American  Forest 
and  Paper  Association  ("Intervenor") 
filed  a  lawsuit  challenging  the  method. 
(Alliance  of  Automobile  Manufacturers, 
et  al.  V.  EPA,  No.  99-1420  (D.C.  Cir.)). 
The  challenge  addressed  specific 
aspects  of  EPA  Method  1631  as  well  as 
the  general  procedures  used  to  establish 
the  method  detection  limit  (MDL)  and 
the  minimum  level  of  quantitation  (ML) 
specified  in  the  method.  On  October  19, 
2000,  EPA  entered  into  a  settlement 
agreement  with  the  Petitioners  and 
Intervenor  (the  "settlement  agreement"). 
The  settlement  agreement  included  six 
clauses.  EPA  has  already  satisfied  the 
requirements  of  clauses  1  through  5, 
which  addressed  clarification  and 
revision  of  specific  method  procedures 
and  requirements.  This  proposal 
partially  fulfills  the  requirements  of 
clause  6  of  the  settlement  agreement, 
which  addresses  procedures  for 
determining  the  sensitivity  of  analytical 
test  methods. 

Clause  6  provides  for  EPA  to  assess 
existing  Agency  and  alternative 
procedures  for  determining  detection 
and  quantitation  limits  under  the  Clean 
Water  Act  and  to  sign  a  notice  for 
publication  in  the  Federal  Register  on 
or  before  February  28,  2003,  inviting 
public  comment  on  the  assessment.  The 
assessment  is  to  include,  at  a  minimum, 
evaluation  of  the  "Definition  and 
Procedure  for  Determination  of  the 
Method  Detection  Limit"  published  at 
40  CFR  part  136,  Appendix  B  and  used 
in  Method  1631,  and  evaluation  of  the 
corresponding  "minimum  level"  of 
quantitation  procedures. 

Clause  6  fiulher  provides  for  EPA  to 
submit  its  assessment  to  formal  pe6r 
review  by  experts  in  the  field  of 
analytical  chemistry  and  in  the 
statistical  aspects  of  analytical  data 
interpretation.  EPA  conducted  peer 
review  of  its  assessment  in  August  2002. 
A  summary  of  the  results  of  the  peer 
review  is  provided  in  section  VI  of  this 
proposal;  the  peer  reviewers'  comments 
and  EPA's  responses  are  included  in  the 
docket  for  this  proposal.  As  stipulated 
in  the  settlement  agreement,  EPA 
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provided  the  draft  Assessment 
Document  to  the  Petitioners  and 
Intervenor  for  concurrent  review  and 
comment  in  August  2002.  Their 
comments  are  also  included  in  the 
docket  for  this  proposal. 

Finally,  EPA  agreed  to  invite  public 
comment  on  the  assessment  for  a  period 
of  no  less  than  120  days  and  to  sign  a 
notice  taking  final  action  on  the 
assessment  on  or  before  September  30, 
2004.  Elsewhere  in  today's  Federal 
Register.  EPA  is  publishing  a  notice  of 
availability  of  the  Assessment 
Document,  titled  "Technical  Support 
Document  for  the  Assessment  of 
Detection  and  Quantitation  Concepts," 
and  announcing  a  1 20-day  comment 
period  on  it. 

C.  Detection,  Quantitation,  and  Current 
Controversy 

Generally  speaking,  a  detection  limit 
is  the  lowest  concentration  or  amount  of 
a  substance  that  allows  for 
differentiation  between  a  sample  that 
contains  the  substance  and  one  that 
does  not.  A  quantitation  limit  is  the 
lowest  concentration  or  amount  of  a 
substance  that  can  be  measured  with 
some  stated  level  of  confidence. 
Establishing  such  detection  and 
quantitation  limits  generally  involves 
the  application  of  statistics  and 
chemistry  expertise  and  judgement.  The 
fact  that  scientiBc  judgement  is 
involved  in  the  detection  and 
quantitation  decision  is  evidenced  by 
the  continuing  debate  on  this  subject; 
the  number  of  different  terms  currently 
in  use  by  different  organizations;  the 
number  of  concepts  and  procedures  that 
have  been  advanced  by  different 
organizations  to  define  or  determine  the 
detection  and  quantitation  capabilities 
of  analytical  test  methods;  and  the  fact 
that  there  is  no  general  consensus 
among  various  government  agencies, 
method  developers,  or  scientiHc 
organizations  on  a  single  detection  and 
quantitation  approach.  EPA  estimates 
that  more  than  50  different  terms  have 
been  used  in  published  analytical  test 
methods  to  describe  detection  and 
quantitation  capabilities  of  test  methods 
and,  in  many  instances,  the  same  term 
is  used  by  different  organizations  to 
mean  different  things. 

Nearly  all  of  the  approaches  advanced 
to  date  fall  into  one  of  two  main 
categories:  (1)  Those  that  assume 
measurement  error  is  constant  or 
effectively  constant  in  the  low 
concentration  range  and  are,  therefore, 
based  on  the  error  observed  in  replicate 
measurements  made  at  a  single  low 
concentration,  and  (2)  those  that  assume 
measurement  error  varies  as  a  function 
of  concentration  and  are,  therefore, 


based  on  the  error  observed  in  replicate 
measurements  gathered  in  the  region  of 
detection  and  quantitation.  Examples  of 
the  first  category  (referred  to  as  the 
"single  concentration  approach"  or 
"constant  error  model")  include  those 
first  advanced  by  Lloyd  Currie  (1968) 
and  later  adopted  in  various  forms  by 
the  American  Chemical  Society  (ACS), 
the  International  Organization  for 
Standardization  (also  known  as  "ISO"), 
the  International  Union  of  Pure  and 
Applied  Chemistry  (lUPAC),  and  EPA. 
Examples  of  the  latter  category  (the 
"variable  error  model")  were  adopted  in 
various  forms  by  the  U.S.  Army  Toxic 
and  Hazardous  Materials  Agency 
(USATHAMA,  now  the  U.S.  Army 
Environmental  Center,  or  USAEC)  and 
ASTM  International.  The  two  categories 
represent  two  somewhat  different 
conceptual  approaches  to  the  problem 
of  assessing  detection  and  quantitation 
capabilities.  Both  approaches  require 
estimates  of  measurement  variability  in 
the  low  concentration  range,  but  the 
philosophy  behind  the  first  category  is 
based  on  direct  measurement  of 
variability  at  a  fixed  concentration  in 
the  concentration  region  most  relevant 
to  the  problem.  The  philosophy  behind 
the  second  category  is  based  on  the 
concept  that  measurement  variability 
throughout  the  low  end  of  the 
measurement  range  is  relevant  to  the 
problem  of  setting  detection  and 
quantitation  limits.  The  methodology 
used  in  implementing  procedures  in  the 
second  category  involves  statistical 
estimation  methods  that  allow  data 
collected  throughout  the  low  end  of  the 
range  to  contribute  to  estimation  of 
measurement  variability  in  detection 
and  quantitation  region. 

There  are  also  differences  in  the 
experimental  procedures  used  to 
determine  detection  and  quantitation 
limits.  Again,  these  tend  to  fall  into  two 
categories.  The  first  category  of  single- 
laboratory  detection  limits  uses  data 
from  an  experiment  in  a  single 
laboratory  to  estimate  detection  limits. 
The  second  category  of  multi-laboratory 
detection  limits  uses  data  from 
experiments  from  multiple  laboratories 
to  estimate  detection  limits.  The 
rationale  for  the  latter  proposal  is  that 
actual  measurement  sensitivity  varies 
among  laboratories,  regardless  of  the 
approach  used  to  estimate  the 
sensitivity  of  a  given  method.  The 
Interlaboratory  Detection  Estimate  (IDE) 
emd  the  Interlaboratory  Quantitation 
Estimate  (IQE)  adopted  by  ASTM 
International  is  an  example  of  such  an 
approach.  Although  EPA's  MDL 
procedure  does  not  incorporate  specific 
procedures  to  account  for  multiple 


laboratory'  variability,  EPA  nonetheless 
has  accounted  for  this  variability  during 
method  validation  as  described  in 
Section  D.l  below. 

D.  Historical  Use  of  Detection  and 
Quantitation  Limits  Under  the  Clean 
Water  Act 

The  procedure  for  estimating  the  MDL 
was  originally  published  in  1981  by 
staff  at  EPA's  environmental  research 
laboratory  in  Cincinnati,  Ohio  (Glaser, 
et  al,  1981).  The  MDL  is  based  on  the 
constant  error  model  described  by 
Currie  (1968).  EPA  promulgated  the 
procedure  for  determining  the  MDL  for 
use  in  CWA  programs  on  October  26, 
1984  (49  FR  43234). 

The  ML  was  originally  proposed  on 
December  5,  1979  (44  FR  69463),  in 
footnotes  to  Table  2  of  EPA  Method  624 
and  to  Tables  4  and  5  of  EPA  Method 
625.  Between  1980  and  1984,  EPA 
developed  Methods  1624  and  1625  and 
included  the  ML  in  similar  tables  in 
those  two  methods.  When  these  four 
methods  were  promulgated  for  use  in 
CWA  programs  on  October  26,  1984  (49 
FR  43234),  EPA  replaced  the  MLs  in 
Methods  624  and  625  with  MDLs,  and 
retained  the  MLs  in  Methods  1624  and 
1625.  Unlike  the  MDL,  there  have  been 
changes  to  the  definition  of  the  ML  over 
the  years.  For  example,  the  term 
"recognizable  signal"  has  been  used 
instead  of  "recognizable  mass  spectra" 
for  non-GC/MS  methods. 

Since  1984.  the  MDL  and  ML  have 
been  used  in  a  variety  of  ways  by 
analytical  laboratories,  permitting 
authorities,  and  regulatory 
communities.  The  three  most  significant 
uses  of  the  MDL  are  described  below, 
along  with  some  concerns  with  those 
uses. 

1 .  Method  Development 

The  primary  purpose  of  the  MDL  and 
ML  is  to  characterize  the  sensitivity  of 
a  particular  test  method  for  a  particular 
pollutant.  Information  about  method 
sensitivity  is  critical  when  deciding 
which  method  is  needed  to  accomplish 
a  specific  measurement  objective. 

The  MDLs  published  in  some  EPA 
methods  have  been  criticized  because 
they  are  based  on  the  performance  of  a 
single  laboratory  that  may  not  reflect  the 
capabilities  of  the  laboratory 
community.  EPA  has  responded  to  this 
criticism  in  recent  years  by  gathering 
MDL  information  from  multiple 
laboratories.  During  development  of 
several  analytical  methods,  EPA's  Office 
of  Science  and  Technology  addressed 
the  issue  by  using  single  laboratory 
studies  to  develop  an  initial  estimate  of 
the  MDL  for  each  analyte  and  then 
verified  these  MDLs  in  interlaboratory 
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studies  or  in  additional  single- 
laboratory  studies  at  other  facilities.  For 
example,  when  EPA  initially  drafted 
Method  1631  for  measurement  of 
mercury,  EPA  estimated  the  MDL  to  be 
0.05  ng/L,  based  on  results  produced  by 
a  contract  research  laboratory. 
Additional  single-laboratory  studies 
suggested  that  the  MDL  should  be  raised 
to  0.2  ng/L  to  better  reflect  existing 
capabilities  of  the  laboratory 
conunimity.  During  EPA's 
interlaboratory  study  for  Method  1631. 
twelve  participant  laboratories  were 
asked  to  conduct  MDL  studies.  Each 
laboratory  obtained  an  MDL  less  than 
•0.2  ng/L,  the  value  published  in  the 
promulgated  version  of  Method  1631. 
The  ML  has  been  used  in  the  1600- 
series  of  EPA  chemical  methods 
promulgated  for  use  under  the  CWA 
since  1984  as  an  additional  means  to 
characterize  method  sensitivity, 
establish  the  lower  end  of  the 
calibration  range,  and  serve  as  a 
quantitation  limit  in  those  methods. 
Although  its  use  has  thus  far  been 
limited  to  the  1600-series  methods,  the 
ML  concept  is  applicable  to  any 
analytical  procedure  to  which  the  MDL 
can  be  applied  under  the  CWA. 

2.  Demonstrating  Laboratory 
Performance 

The  MDL  also  has  been  used  as  a 
means  of  demonstrating  laboratory 
capability  or  performance.  For  example, 
a  laboratory  often  publishes  results  of  an 
MDL  study  to  advertise  its  ability  to 
detect  a  pollutant  at  a  low  level. 
Similarly,  a  laboratory  client  or  a 
certification  program  may  require  that  a 
laboratory  demonstrate  its  ability  to 
achieve  a  specified  MDL  using  a 
particular  method. 

EPA  also  has  used  MDLs  in  approved 
EPA  CWA  methods  (i.e.,  promulgated  at 
40  CFR  part  136)  to  provide  a  standard 
for  allowing  increased  flexibility  and 
encouraging  advances  in  technology. 
Under  EPA's  CWi^Alternate  Test 
Procedures  (A'fP)  program  and  in  EPA's 
performance-based  methods,  a 
laboratory  is  permitted  to  modify  certain 
aspects  of  approved  method  procedures 
provided  that  it  is  able  to  achieve  an 
MDL  that  is  less  than  or  equal  to  one- 
third  the  regulatory  compliance  limit  or 
less  than  or  equal  to  the  MDL  specified 
in  the  approved  method,  whichever  is 
greater  (see  section  9.0  of  EPA  Method 
1631,  for  example). 

3,  Use  of  the  MDL  and  ML  in  Clean 
Water  Act  Programs 

Both  the  MDL  and  ML  have  been  used 
as  reporting  limits  for  a  variety  of 
studies  and  monitoring  efforts  under  the 
CWA.  For  example.  EPA  often  uses  the 


MDL  as  a  reporting  threshold  in  surveys 
designed  to  determine  levels  of  human 
exposure  from  consumption  of  water  or 
fish  under  the  CWA  in  order  to 
characterize  health  risks  from  a  variety 
of  pollutants.  In  recent  years,  EPA  has 
used  the  ML  as  the  reporting  limit  in 
setting  numeric  limits  for  effluent  . 
guidelines  limitations.  EPA 
recommended  in  a  1994  draft  guidance 
document  that  the  ML  be  included  in  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  as 
a  footnote  to  the  water  quality-based 
effluent  limit  (WQBEL)  when  the 
WQBEL  is  below  either  the  MDL  or  ML 
of  the  most  sensitive  method.  (See  U.S. 
EPA  Draft  National  Guidance  for  the 
Permitting,  Monitoring,  and 
Enforcement  of  Water  Quality-based 
Effluent  Limitations  Set  Below 
Analytical  Detection/Quantitation 
Levels,  1994.)  This  1994  draft  guidance 
document  was  very  controversial  and 
was  never  finalized.  Because  individual 
States  are  responsible  for 
implementation  and  enforcement  of 
NPDES  permits,  use  of  the  MDL  and  ML 
in  the  NPDES  program  varies  among  the 
States. 

4.  Concerns  Regarding  Use  of  the  MDL 

Over  the  years,  a  number  of  concerns 
have  been  raised  about  the  MDL 
procedure.  Some  of  these  concerns  are 
technical  in  nature  [e.g.,  selection  of 
appropriate  spiking  levels  and  treatment 
of  outliers),  while  others  focus  on 
implementation  (e.g.,  use  of  the  MDL  as 
a  regulatory  compliance  limit).  As  part 
of  EPA's  assessment  of  detection  and 
quantitation  limits,  the  Agency 
identified  and  investigated  a  number  of 
issues,  including  concerns  that  had  been 
presented  to  the  Agency  by  a  variety  of 
sources  (e.g.,  conunercial  laboratories, 
permittees.  State  laboratory  and 
permitting  authorities,  EPA  and  other 
Federal  laboratories,  and  others). 
Section  IV.D  of  this  proposal  highlights 
the  most  significant  issues  addressed 
during  the  recent  assessment.  A 
comprehensive  discussion  of  these 
issues  is  provided  in  the  Assessment 
Document  that  is  available  in  the  docket 
supporting  today's  proposed  rule  and 
noticed  elsewhere  in  today's  Federal 
Register  for  public  comment. 

rV.  EPA's  Assessment  of  Detection  and 
Quantitation  Concepts 

EPA  first  began  a  comprehensive 
assessment  of  detection  and 
quantitation  limits  in  the  mid-1990s  as 
concerns  about  the  increased  use  of 
water  quality-based  permitting  began  to 
push  permit  limits  for  many  pollutants 
below  the  measurement  capabilities  of 
some  laboratories  for  a  number  of 


environmental  chemistry  methods.  One 
of  the  key  areas  of  concern  centered  on 
the  nature  of  measurement  error  in  the 
region  of  detection  and  quantitation. 
Because  EPA  was  not  aware  of  studies 
that  included  replicate  testing  across  or 
within  the  vicinity  of  this  region,  EPA 
focused  its  early  efforts  on  developing 
such  data,  first  with  a  single-laboratory 
study  of  measurement  error  using 
inductively  coupled  plasma-mass 
spectrometry  (ICP-MS)  techniques,  and 
later  with  a  similar  single-laboratory 
study  of  measurement  error  using  10 
different  analytical  techniques 
commonly  used  in  Clean  Water  Act 
monitoring  programs. 

The  October  2000  settlement 
agreement  described  in  section  III.B.  of 
this  preamble  committed  EPA  to  a  fixed 
timetable  and  established  specific 
milestones  for  completing  its 
assessment.  The  general  approach  used 
in  the  Agency's  assessment  of  detection 
and  quantitation  concepts  and 
procedures  is  summarized  below. 
Additional  details  concerning  the 
assessment  are  presented  in  the 
Assessment  Document  that  is  available 
in  the  public  docket  supporting  this 
proposed  rule".  EPA  is  also  providing  an 
opportunity  for  public  review  and 
comment  on  this  assessment  and  the 
Assessment  Document  in  a  separate 
notice  in  today's  Federal  Register  (see 
Notice  of  Document  Availability  and 
Public  Comment  Period  on  the 
Technical  Support  Document  for  the  "" 
Assessment  of  Detection  and 
Quantitation  Concepts). 

A.  Study  Plan 

In  December  of  2001,  EPA  produced 
a  draft  Plan  for  the  Assessment  of 
Detection  and  Quantitation  Limits 
Under  Section  304(h)  of  the  Clean  Water 
Act.  The  December  2001  plan  described 
roles  and  responsibilities  for 
implementing  the  plan,  provided  a 
backgroimd  discussion  of  detection  and 
quantitation  limit  concepts,  and 
outlined  a  series  of  events  necessary  to 
support  EPA's  assessment  of  detection 
and  quantitation  concepts  and 
procedures  as  required  to  comply  with 
the  terms  and  schedules  set  forth  in 
Clause  6  of  the  settlement  agreement. 

The  draft  plan  was  circulated  for 
review  by  EPA  staff,  the  Petitioners  and 
Intervenor,  and  external  peer  reviewers. 
The  external  peer  review  was  performed 
in  accordance  with  EPA's  Science 
Policy  Council  Handbook — Peer 
Review,  2nd  Edition  (EPA  100-B-OO- 
001,  December  2001;  the  "Peer-review 
Handbook").  EPA  evaluated  the 
comments  and  recommendations  ^ 

provided  by  reviewers  and.  where 
appropriate,  integrated  these  comments 
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into  a  revised  version  of  the  Plan  for  the 
Assessment  of  Detection  and 
Quantitation  Limits  Under  Section 
304(h)  of  the  Clean  Water  Act  (EPA 
821-R-02-010.  April,  2002;  the  "study 
plan").  The  study  plan  is  included  in 
the  docket  for  this  proposal,  along  with 
the  peer  review  comments  and  the 
Agency's  response  to  them.. 

B.  Information  and  Data  used  in  the 
Assessment 

In  1997  and  1998,  EPA  searched  the 
published  literature  to  identify 
documents  that  discussed  detection  and 
quantitation  concepts  and  procedures. 
EPA  conducted  a  follow-up  search  in 
2001.  The  principal  goal  of  these  efforts 
was  to  identify  concepts,  procedures, 
and  issues  that  should  be  considered  by 
EPA  during  its  assessment.  EPA 
identified  more  than  100  documents 
describing  detection  and  quantitation 
concepts  and  issues  and  has  included  a 
list  of  these  documents  in  the  docket 
supporting  this  proposed  rule. 
Additional  information  concerning  the 
literature  search  is  presented  and 
discussed  in  the  Assessment  Document. 
EPA  initially  hoped  to  identify  a  large 
body  of  data  containing  a  sufficient 
number  of  results  that  were  generated 
at.  below,  and  above  the  region  of 
interest  [i.e.,  at  concentration  levels 
targeting  limits  of  detection  and 
quantitation).  EPA  determined, 
however,  that  few  such  data  sets  exist. 
EPA  identified  six  useful  data  sets  for 
fully  evaluating  measurement  variability 
in  the  range  of  analytical  detection  and 
quantitation.  These  included  three  data 
sets  generated  by  EPA  expressly  for  the 
purpose  of  characterizing  measurement 
variability  in  the  region  of  interest  and 
three  data  sets  suggested  by  the 
Petitioners  and  Intervenor.  Although  the 
Petitioners  and  Intervenor  suggested 
other  data  sets,  EPA  found  that  these 
data  sets  either  did  not  include  a 
sufficient  number  of  data  results  that 
were  at,  below,  and  above  the  region  of 
dejection  and  quantitation  to  yield 
information  for  the  assessment  or  that 
the  data  included  in  the  data  sets  were 
of  questionable  validity.  These  data,  and 
EPA's  decisions  regarding  the  data,  are 
discussed  in  the  Assessment  Document. 
As  noted  above,  three  of  these  studies 
were  conducted  by  EPA  for  the  purpose 
of  evaluating  the  relationship  between 
measurement  variation  and 
concentration.  In  these  studies,  replicate 
measurements  from  each  combination  of 
analyte  and  measurement  technique 
(i.e.,  analytical  method)  were  produced 
by  a  single  laboratory  over  a  wide  range 
and  large  number  of  concentrations.  A 
fourth  data  set  was  developed  as  part  of 
a  study  conducted  by  the  American 


Automobile  Manufacturers  Association 
(AAMA)  for  the  purpose  of  estimating  a 
quantitation  value  based  on  a  concept 
called  the  alternative  minimum  level 
that  had  been  described  in  the  literature 
(Gibbons  et  al,  1997).  In  that  study, 
replicate  samples  were  measured  at  a 
limited  number  of  concentrations  by 
muhiple  laboratories.  The  final  two  data 
sets  were  jointly  gathered  by  EPA  and 
the  Electric  Power  Research  Institute 
(EPRI)  to  support  interlaboratory 
validation  of  EPA  Methods  1631  and 

1638. 

Additional  details  concerning  each  of 
these  studies  are  provided  in  the 
Assessment  Document  available  in  the 
docket  supporting  this  proposed  rule. 
Data  from  these  studies  also  are 
available  in  the  docket. 

C.  Concepts  and  Procedures  Included  in 
the  Assessment 

As  mentioned  earlier  in  this 
document,  EPA  identified  numerous 
terms  that  have  been  used  to  describe 
the  sensitivity  of  a  particular  method  or 
instrument.  Examples  of  these  terms  are 
analytical  detection  limit,  lower  limit  of 
detection,  limit  of  sensitivity,  minimum 
detectable  quantity,  system  detection 
limit,  and  approximate  detection  limit. 
For  its  assessment,  EPA  considered 
detection  and  quantitation  terms, 
concepts,  or  procedures  advanced  in  the 
published  literatme  and  by  various  EPA 
offices,  the  American  Chemical  Society 
(ACS),  the  International  Union  of  Pure 
and  Applied  Chemistry  (lUPAC).  the 
International  Organization  for 
Standardization  (ISO).  ASTM 
International,  industry  groups,  and 
others.  EPA  found  that  most  of  the  terms 
or  concepts  considered  have  no 
corresponding  definition  or  procedure 
for  calculating  a  value,  and  it  may  be 
that  these  terms  reflect  the  method 
developer's  estimate  of  the  lowest 
concentration  of  a  substance  that  a  test 
method  is  capable  of  measuring.  EPA 
did  not  evaluate  any  such  terms  in  the 
assessment.  EPA  also  did  not  consider 
terms  that  do  not  reflect  the  entire 
measurement  process  (such  as  the 
'.'Instrument  Etetection  Limit"),  concepts 
that  are  uniquely  designed  for  a  single 
program  (such  as  the  "Contract 
Required  Detection  Limit"  used  in  the 
Superfund  Contract  Laboratory 
Program),  or  concepts  no  longer 
advanced  by  the  originating 
organization  (such  as  the  "Compliance 
Monitoring  Detection  Limit"  and  the 
"Alternative  Minimum  Level"). 

After  eliminating  terms  and  concepts 
for  the  reasons  described  above,  EPA 
focused  its  assessment  on  four  sets  of 
concepts  that  are  widely  referenced  and 
generally  reflect  the  diversity  of 


concepts  advanced  to  date.  These 
include  (1)  The  EPA  MDL  and  ML  used 
under  CWA  programs.  (2)  the 
Interlaboratory  Detection  Estimate  (IDE) 
and  Interlaboratory  Quantitation 
Estimate  (IQE)  adopted  by  ASTM 
International,  (3)  the  Limit  of  Detection 
(LOD)  and  Limit  of  Quantitation  (LOQ) 
adopted  by  the  American  Chemical 
Society  (ACS),  and  (4)  the  Critical  Value 
(CRV),  Minimum  Detectable  Value 
(MDV)  and  Limit  of  Quantification 
(LOQ)  adopted  by  the  International 
Union  of  Pure  and  Applied  Chemistry 
(lUPAC)  and  the  International 
Organization  for  Standardization  (ISO). 
Although  the  ACS.  lUPAC  and  ISO 
concepts  are  functionally  similar  to 
EPA's  MDL  and  ML,  these  organizations 
have  not  developed  detailed  procedures 
for  calculating  detection  and 
quantitation  values.  Only  the  EPA  and 
ASTM  concepts  are  supported  by 
detailed  procedures  for  calculating 
detection  and  quantitation  values. 
Without  such  procedural  details,  the 
ACS,  lUPAC  and  ISO  concepts  are 
unlikely  to  be  useful  for  establishing 
detection  and  quantitation  limits  in 
analytical  methods  for  use  in  CWA 
programs.  Therefore,  the  discussion 
below  addresses  the  EPA  and  ASTM 
concepts  only.  Results  of  EPA's 
evaluation  of  the  additional  concepts 
are  discussed  in  detail  in  the 
Assessment  Document  included  in  the 
docket  supporting  this  proposed  rule. 

1.  Method  Detection- Limit  (MDL)  and 
Minimum  Level  (ML)  of  Quantitation 

As  discussed  in  section  III.D  of  this 
document,  the  MDL  is  based  on  the 
constant  error  model  proposed  by  Currie 
in  1968  and  was  initially  promulgated 
in  1984  for  use  in  CWA  programs.  The 
MDL  and  ML  are  supported  by  a 
procedure  that  involves  the  analysis  of 
at  least  seven  replicate  samples 
containing  the  target  analyte(s)  at  an 
estimate  of  the  detection  limit. 
Determination  of  the  MDL  is  based  on 
multiplication  of  the  sfendard  deviation 
among  the  replicate  measurements  by 
the  99th  percentile  of  a  t-distribution 
with  n-1  degrees  of  freedom.  The  ML  is 
also  based  on  the  constant  error  model 
proposed  by  Currie  in  1968.  The  ML  is 
derived  by  multiplying  the  standard 
deviation  of  the  replicate  measurements 
by  10.  The  primary  differences  between 
the  MDL,  ML,  and  detection  and 
quantitation  limit  concepts  first 
proposed  by  Currie  are  that  (1)  The  MDL 
and  ML  are  supported  by  detailed 
procedures  for  implementing  the 
concepts,  and  (2)  the  EPA  CWA 
procedures  extend  Currie's  proposed 
replicate  measxu^ments  of  a  blank  with 
replicate  measurements  of  reagent  water 


Federal  Register  /  Vol.  68,  No.  48  /  Wednesday,  March  12,  2003  /  Proposed  Rules 


11777 


(or  other  reference  matrix)  to  which  a 
small  amount  of  the  analyte  is  added. 
This  latter  difference  results  from  the 
fact  that  the  concepts  developed  by 
Currie  assume  that  measurements  on 
blank  samples  will  produce  a  signal  that 
can  be  used  to  estimate  measurement 
variability.  This  is  the  case  with 
radiochemistry  analyses,  where  there  is 
usually  some  background  radiation  that 
produces  a  response  in  the  analysis  of 
a  blank  sample.  For  many  other  types  of 
environmental  analyses,  the  analysis  of 
a  blank  sample  produces  no 
instnunental  response.  Thus,  the  EPA 
CWA  MDL  procedure  involves  adding 
the  analjrte  to  a  reference  matrix  (e.g.,  a 
blank  sample)  at  low  concentrations  to 
ensure  that  a  response  is  produced. 

2.  Interlaboratory  Detection  Estimate 
(IDE)  and  Interlaboratory  Quantitation 
Estimate  (IQE) 

The  IDE  was  approved  by  ASTM 
International's  Committee  D  19  for 
Water  in  1997,  as  ASTM  Designation 
6091-97:  Standard  Practice  for  99%/ 
95%  Interlabortory  Detection  Estimate 
(IDE)  for  Analytical  Methods  with 
Negligible  Calibration  Error. 
Subsequently,  members  of  ASTM 
Committee  D  19  developed  the 
interlaboratory  quantitation  estimate 
(IQE)  that  was  approved  in  2000  as 
ASTM  Designation  D  6512-00:  Standard 
Practice  for  Interlaboratory  Quantitation 
Estimate.  The  IDE  and  IQE  concepts  are 
based  on  the  variable  error  model  and 
include  procedures  that  require  that 
data  gathered  in  a  formal  study  of  a 
method  be  used  to  select  from  one  of 
four  possible  models  of  the 
interlaboratory  error  and  concentration. 
The  possible  models  include:  the 
"constant  model,"  applicable  to  both 
the  IDE  and  IQE,  in  which  the 
interlaboratory  standard  deviation  does 
not  change  with  concentration;  the 
"straight-line  model,"  applicable  to  both 
the  IDE  and  IQE,  in  which  the 
interlaboratory  standard  deviation  is  a 
linear  function  of  concentration;  the 
"exponential  model"  applicable  to  the 
IDE,  in  which  the  interlaboratory 
standard  deviation  is  an  exponential 
function  of  concentration;  and  the 
"hybrid  model"  applicable  to  the  IQE, 
in  which  the  interlaboratory  standard 
deviation  has  both  additive  (constant) 
and  multiplicative  (linear)  components 
that  follow  the  model  of  Rocke  and    ' 
Lorenzato  (1995).  Such  studies  involve 
samples  representing  at  least  five 
different  concentration  levels  and 
analyzed  in  a  minimum  of  six  (required) 
to  ten  (recommended)  laboratories.  The 
ASTM  procedures  are  also  designed  to 
take  into  account  all  possible  sources  of 
variability,  including  interlaboratory 


variability,  when  estimating  detection 
and  quantitation  limits.  As  a  result,  the 
IDE  and  IQE  generally  produce  higher 
limits  than  are  produced  using  other 
procediu-es. 

D.  Issues  Considered  During  the 
Assessment 

In  performing  the  assessment,  EPA 
identified  a  number  of  statistical  and 
analytical  chemistry  issues  that  should 
be  considered  when  evaluating 
detection  and  quantitation  limit 
concepts  and  procedures  in  general,  and 
in  the  specific  context  of  Clean  Water 
Act  applications.  The  issues  considered 
include  six  specific  issues  raised  by  the 
Petitioners  and  Intervenor,  as  well  as 
issues  identified  by  EPA  staff,  peer 
reviewers,  and  others.  The  six  issues 
raised  by  the  Petitioners  are:  Criteria  for 
selection  and  appropriate  use  of    • 
statistical  models;  methodology  for 
parameter  estimation;  statistical 
tolerance  and  prediction;  criteria  for 
design  of  detection  and  quantification 
studies,  including  selection  of 
concentration  levels  ("spiking  levels"); 
interlaboratory  variability;  and 
incorporation  of  aements  of  probability 
design. 

Some  of  the  significant  additional 
issues  considered  by  EPA  in  its 
assessment  include:  Matrix  effects; 
minimization  of  false  positives  and  false 
negatives;  cost  and  ease  of 
implementation;  and  how  well 
detection  and  quantitation  limits 
published  in  methods  reflect  individual 
laboratory  capability.  These  and  other 
issues  considered  by  EPA  are  identified 
and  discussed  in  Chapter  3  of  the 
Assessment  Document. 

E.  Evaluation  Criteria 

After  identifying  and  considering  the 
issues,  EPA  developed  six  evaluation 
criteria  that  reflect  EPA's  views 
concerning  the  issues.  These  six  criteria 
formed  the  primary  basis  for  evaluating 
the  ability  of  each  detection  and 
quantitation  limit  approach  identified  in 
section  III.C.  above  to  meet  EPA  needs 
under  the  Clean  Water  Act.  A  complete 
discussion  of  these  criteria  and  EPA's 
assessment  of  each  approach  against 
these  criteria  is  provided  in  the 
Assessment  Document  that  is  available 
in  the  docket  supporting  this  proposed 
rule.  The  six  criteria  are  siunmarized 
below. 

Criterion  1 :  The  detection  and 
quantitation  limit  approaches  should  be 
scientifically  valid.  In  evaluating  this 
criterion,  EPA  considered  the  following 
factors:  (1)  Whether  the  concept  can  be 
(and  has  been)  tested;  (2)  whether  the 
concept  has  been  subjected  to  peer 
review  and  publication;  (3)  whether  the 


error  rate  associated  with  the  concept  or 
methodology  is  either  known  or  can  be 
estimated;  (4)  whether  standards  exist 
and  can  be  maintained  to  control  the 
concept's  operation  (i.e.,  it  is  supported  ' 
by  well-defined  procedures  for  use);  and 
(5)  whether  the  concept  has  attracted 
(i.e.,  achieved)  widespread  acceptance 
within  a  relevant  scientific  community. 

EPA  believes  that  these 
considerations  are  helpful  for 
demonstrating  the  scientific  validity  of 
a  detection  or  quantitation  concept. 

Criterion  2:  The  approach  should 
address  demonstrated  expectations  of 
laboratory  and  method  performance, 
including  routine  variabilify.  EPA 
believes  that  the  detection  and 
quantitation  limit  procedures  should  be 
capable  of  providing  a  realistic 
expectation  of  laboratory  performance. 
In  evaluating  different  approaches 
against  this  criterion,  EPA  considered 
the  sources  of  variability  captured  by 
the  procedure  and  the  degree  to  which 
the  statistics  that  underlie  the  procedure 
realistically  reflect  these  sources. 
-     Criterion  3:  The  approach  should  be 
supported  by  a  practical  and  affordable 
procedure  that  a  single  laboratory  can 
use  to  evaluate  method  performance. 
Ideally,  any  required  procedure  for 
calculating  analytical  method  sensitivity 
should  be  simple,  complete,  and  cost- 
effective  to  implement.  The  laboratories 
that  can  be  expected  to  use  detection 
cmd  quantitation  procedures  will  range 
from  large  laboratories  and  laboratory 
chains  with  a  wide  range  of  technical 
capabilify  to  small  laboratories  operated 
by  one  or  a  few  people  with  a  limited 
set  of  statistical  or  analytical  skills.  If  a 
procedure  is  complicated,  it  will  be, 
generally,  more  error  prone  in  its  use. 
Similarly,  if  a  procedure  requires 
investment  of  extensive  resources  that 
cannot  be  billed  to  a  client,  laboratories 
will  have  a  disincentive  to  use  the 
procedure.  Therefore,  if  EPA  wishes  to 
encourage  the  development  and  use  of 
innovative  techniques  that  improve 
measurement  performance  or  lower 
measurement  cost,  the  Agency  shoirid 
consider  practicality  and  affordability  as 
significant,  if  not  co-equal, 
considerations  to  scientific  validity. 

Criterion  4:  The  detection  level 
approach  should  identify  the  signal  or 
estimated  concentration  at  which  there 
is  99%  confidence  that  the  substance  is 
actually  present  when  the  analytical 
method  is  performed  by  experienced 
staff  in  a  well-operated  laboratory.  Any 
approach  to  developing  detection  limits 
should  be  capable  of  providing 
regulators,  the  regulated  community, 
and  data  users  with  confidence  that  a 
pollutant  reported  as  being  present 
really  is  present.  Historically,  nearly 
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every  detection  limit  approach  has  set 
the  criterion  for  detection  at  99  percent 
confidence  (i.e..  the  lowest  level  at 
which  a  pollutant  will  be  detected  with 
a  probability  of  99  percent).  This 
criterion  results  in  the  probability  of  a 
false  positive;  i.e..  that  a  pollutant  will 
be  stated  as  being  present  when  it  is  not 
really  present  (a  Type  I  error),  of  one 
percent. 

Criterion  5:  The  quantitation  limit 
approach  should  identify  the 
concentration  that  gives  a  recognizable 
signal  that  is  consistent  with  the 
capabilities  of  the  method  when  a 
method  is  performed  by  experienced 
staff  in  well-operated  laboratories. 
Measurement  capabilities  among 
laboratories  vary  depending  on  a 
number  of  factors,  including,  but  not 
limited  to,  instrumentation,  training, 
and  experience.  Similarly,  measurement 
capabilities  among  different  analytical 
methods  vary  depending  on  a  number  of 
factors,  including  the  techniques  and 
instrumentation  employed  and  the 
clarity  of  the  method  itself.  Historical 
approaches  to  recognizing  laboratory 
capabilities  in  establishing  detection 
and  quantitation  limits  have  varied 
between  two  extremes  of  establishing 
the  limit  in  a  state-of-the-art  research 
laboratory  to  reflect  the  lowest  possible 
limit  that  can  be  achieved,  and 
establishing  the  limit  based  on 
statistical  prediction  intervals 
calculated  from  a  large  number  of 
laboratories  with  varying  levels  of 
experience,  instrumentation  and 
competence.  Generally,  use  of  the 
former  has  been  employed  to  serve  as  a 
goal  or  performance  standard  to  be  met 
by  other  laboratories,  whereas  use  of  the 
latter  treats  the  limit,  not  as  a 
performance  standard  that  needs  to  be 
met  by  each  laboratory,  but  rather  as  a 
characterization  of  the  future 
performance  of  the  entire  universe  of 
laboratory  capabilities  at  the  time  of 
method  development.  Rather  than  using 
one  of  these  two  extremes,  EPA  prefers 
to  establish  a  quantitation  limit  at  a 
concentration  that  is  achievable  with  a 
defined  level  of  confidence  in  well- 
operated  laboratories. 

Criterion  6:  Detection  and 
quantitation  approach  should  be 
applicable  to  the  variety  of  decisions 
made  under  the  Clean  Water  Act,  and 
should  support  State  and  local 
obligations  to  implement  measurement 
requirements  that  are  at  least  as 
stringent  as  those  set  by  the  Federal 
Government.  The  Clean  Water  Act 
requires  EPA  to  conduct,  implement, 
and  oversee  a  variety  of  data  gathering 
programs.  These  programs  include,  but 
are  not  limited  to.  surveys  to  monitor 
changes  in  ambient  water  quality, 


screening  studies  to  identify  pollutants 
of  concern,  data  gathering  to  support 
effluent  guidelines,  environmental 
assessments  to  establish  water  quality 
standards,  and  studies  to  evaluate 
human  health  and  environmental  risks 
under  the  Clean  Water  Act.  In  addition. 
EPA  should  be  able  to  apply  detection 
and  quantitation  limits  to  permitting, 
quality  control  in  analytical 
laboratories,  method  promulgation,  and 
other  uses  of  the  40  CFR  part  136 
methods. 

V.  EPA's  Findings  and  Conclusions 

As  noted  previously.  EPA  considered 
four  sets  of  detection  and  quantitation 
limit  approaches  advanced  by  EPA. 
ASTM  International.  ACS.  and  both  ISO 
and  lUPAC.  Each  approach  was 
assessed  against  the  suite  of  criteria 
described  above  for  use  under  the  Clean 
Water  Act.  The  EPA  approaches  [i.e., 
the  MDL  and  ML)  and  the  ASTM 
International  approaches  (i.e.,  the  IDE 
and  IQE)  are  supported  by  clearly 
defined  procedures  for  implementing 
the  concepts.  Neither  ^^e  ACS  nor  the 
ISO/IUPAC  approaches  are  supported 
by  detailed  procedures  for 
implementation;  this  lack  of  supporting 
procedures  was  reflected  in  the  outcome 
of  EPA's  overall  assessment.  Briefly. 
EPA  found  that  (1)  no  single  pair  of 
detection  and  quantitation  limit 
concepts  perfectly  meets  EPA's  criteria 
for  use  under  the  Clean  Water  Act,  (2) 
the  MDL  and  ML  most  closely  meet 
EPA's  criteria,  and  (3)  minor  revisions 
and  clarifications  to  the  MDL  and  ML 
would  allow  both  concepts  to  fully  meet 
the  Agency's  needs  under  the  CWA. 
Details  of  these  revisions  and 
clarifications  are  described  in  section 
VII  ofthis  proposed  rule.  EPA  also 
found  that,  although  the  IDE  and  IQE 
procedures  may  be  acceptable  for 
establishing  detection  and  quantitation 
values  derived  from  interlaboratory 
validation  studies,  the  complexity  and 
subjectivity  of  the  procedures,  along 
with  their  inability  to  address 
individual  laboratory  performance, 
make  them  unsuitable  as  the  primary 
means  of  establishing  sensitivity  under 
the  Clean  Water  Act.  However,  EPA 
believes  that  the  IDE  and  IQE  can  be 
used  to  establish  sensitivity  under 
certain  conditions.  EPA  would  be 
willing  to  consider  and  approve  under 
40  CFR  part  136,  new  test  methods  that 
include  the  IDE  and  IQE.  Details  of 
EPA's  findings  are  provided  in  the 
Assessment  Document  that  is  available 
in  the  docket  supporting  this  proposed 
rule. 


VI.  Peer  Review  of  EPA's  Assessment 

In  August  2002.  EPA  conducted  a 
peer  review  of  its  assessment  as 
presented  in  a  draft  Technical  Support 
Dociunent  (draft  Assessment 
Document).  The  peer  review  was 
performed  in  accordance  with  EPA's 
peer  review  policies,  which  are 
described  in  the  Science  Policy  Coxmcil 
Handbook  (EPA  100-B-OO-OOl).  and 
performed  by  two  experts  in  the  field  of 
analytical  chemistry  and  two  experts  in 
the  statistical  aspects  of  analytical  data 
interpretatfon.  Reviewers  were  provided 
with  a  draft  copy  of  EPA's  Assessment 
Document,  copies  of  all  data  evaluated 
in  the  assessment,  statistical  programs 
used  to  analyze  the  data,  and  copies  of 
the  detection  and  quantitation 
approaches  evaluated. 

In  the  charge  to  the  peer  reviewers. 
EPA  requested  a  written  evaluation  of 
whether  the  assessment  approach 
_described  by  EPA  is  valid  and  of  the 
conceptual  soundness  of  the 
assessment.  Reviewers  also  were  asked 
to  consider  and  address  eight  specific 
questions  pertaining  to  the  adequacy  of 
the  concepts  and  procedures,  the  issues 
considered,  the  evaluation  criteria 
developed  by  EPA.  EPA's  assessment  , 
and  conclusions,  the  data  used  to 
perform  the  assessment,  suggested 
improvements  to  the  procedures 
discussed,  and  EPA's  consideration  of 
interlaboratory  vs.  intralaboratory 
issues.  A  copy  of  all  materials 
associated  with  the  peer  review, 
including  the  peer  review  charge,  the 
materials  provided  to  the  peer  reviewers 
for  review,  complete  copies  of  the  peer 
reviewers'  comments,  and  detailed  EPA 
responses  to  each  of  the  comments  is 
provided  in  the  docket  supporting  this 
proposed  rule. 

The  comments  from  the  peer 
reviewers  were  generally  supportive  of 
EPA's  assessment  and  its  presentation  of 
the  assessment  in  the  draft  Assessment 
Document.  The  peer  reviewers  stated 
that  EPA's  assessment  of  detection  and 
quantitation  concepts  appears  valid 
based  on  the  evaluation  criteria  and  is 
consistent  with  the  Data  Quality  Act 
and  EPA's  Quality  System.  The  peer 
reviewers  stated  further  that  the 
detection  and  quantitation  concepts  and 
procedures  considered,  the  issues 
addressed,  and  the  evaluation  criteria 
developed  based  on  those  issues  are 
sufficiently  complete  and  adequate. 
Although  two  of  the  four  peer  reviewers 
believe  that  the  use  of  interlaboratory 
measurements  is  important  for  a  general 
understanding  of  the  laboratory 
communities'  capabilities,  they  also 
believe  that  the  MDL  emd  ML  are  more 
appropriate  to  address  the  issues  that 


EPA  must  consider  in  support  of  a 
permittee's  CWA  requirements.  These 
commenters  concluded  that  EPA's 
approach  between  inter-  and  intra- 
laboratory studies  is  balanced  and 
reasonable.  Overall,  the  peer  reviewers 
supported  the  continued  use  of  the  MDL 
and  ML  procedures,  almost  to  the 
exclusion  of  the  other  approaches.  The 
most  notable  exception  was  a  suggestion 
that  EPA  consider  abandoning  the 
"traditional"  concept  of  a  quantitation 
limit,  such  as  the  ML.  and  instead 
consider  that  any  measured  result 
reported  with  an  associated  estimate  of 
measurement  precision  is  a  quantifiable 
value.  Reviewers  stated,  however,  that 
use  of  the  ML  is  practical  if  EPA  desires 
to  establish  a  quantitation  limit. 

Although  the  peer  reviewers  were 
generally  supportive  of  the  assessment 
and  EPA's  current  approach  to  detection 
and  quantitation  under  the  CWA.  they 
had  some  reconunendations  for 
improvement  to  the  Agency's 
assessment  and  to  the  MDL  procedure. 
The  reviewers  suggested  that  EPA 
consider  the  following:  (1)  Providing 
additional  references;  (2)  expanding  the 
discussion  of  outliers;  (3)  establishing  a 
repository  of  reference  materials  that 
demonstrate  the  ability  to  handle 
interferences  and  low  level  detection; 
(4)  making  minor  modifications  to 
Evaluation  Criterion  4  (i.e..  edit  to 
reflect  equivalence  to  an 
implementation  of  Currie's  critical 
level);  (5)  clarifying  the  MDL  confidence 
interval  calculations  discussed  in 
Chapter  5  of  the  Assessment  Document; 
and  (6)  enhancing  the  focus  on  the 
impact  of  operational  procedures 
(quality  control)  in  method 
performance.  The  Assessment 
Document  available  in  the  docket 
supporting  today  proposed  rule 
addresses  each  of  these  suggestions. 

The  peer  reviewers  also  suggested  the 
following  improvements  to  the  MDL 
procedure:  (1)  Provide  clarification  to 
indicate  that  blank  samples  can  be  used 
to  estimate  the  MDL  if  those  blanks 
generate  a  signal;  (2)  revise  the  language 
in  Step  1  of  the  MDL  procedm^  to 
address  certain  common 
misunderstandings  (e.g.,  strengthen  the 
discussion  of  the  selection  of  the 
spiking  level  used  for  the  MDL  study); 
and  (3)  specify  that  the  spike  level  used 
to  establish  the  MDL  should  not  be  more 
than  a  factor  of  three  times  greater  than 
the  calculated  MDL.  The  first  two 
suggestions  from  the  peer  reviewers 
regarding  improvements  to  the  MDL 
procedure,  have  been  included  in  the 
proposed  revision  to  the  MDL 
procedure.  Although  EPA  agrees  with 
the  theoretical  arguments  related  to  the 
last  suggestion  regarding  the  spike  level. 


EPA  already  tested  this  suggestion  in 
one  of  its  studies  of  detection  and 
quantitation  concepts  and  found  that  it 
could  create  laboratory  burdens  that  far 
exceed  the  benefits.  Specifically.  EPA 
required  a  spike-to-MDL  ratio  of  three  in 
its  multi-technique  variability  studies 
(the  "Episode  6000  studies"),  which  are 
described  in  the  Assessment  Document 
supporting  this  rule.  Two  laboratories 
reported  that  a  large  number  of 
iterations  would  be  required 
(particularly  in  multiple-analyte 
methods)  in  order  to  achieved  a  spike-    " 
to-MDL  ratio  of  three,  and  would  result 
in  increased  laboratory  burden  and  cost. 
Therefore,  this  suggestion  is  not 
incorporated  into  the  revised  MDL 
procedure  in  this  proposed  rule. 

Based  on  peer  review  comments  and 
comments  received  .over  the  years  from 
the  laboratory  community,  the 
Petitioners,  and  other  stakeholders.  EPA 
is  proposing  revisions  to  the  MDL 
procedure  (see  section  VII  below). 

VIL  Proposed  Revisions  to  the  MDL  and 
ML 

This  proposal  would  revise  the 
definition  of  detection  limit  for  use 
under  the  CWA.  It  also  would  revise 
certain  aspects  of  the  existing  procedine 
for  determining  the  Method  Detection 
Limit  (MDL)  in  40  CFR  part  136. 
Appelidix  B  (Definition  and  Procedure 
for  the  Determination  of  the  Method 
Detection  Limit)  and  modify  the 
discussion  to  clarify  implementation  of 
the  procediue.  It  also  requests  comment 
on  whether  to  add  a  stand-alone 
definition  of  quantitation  limit  and 
procedure  for  determining  the 
Minimum  Level  of  Quantitation  (ML)  in 
Appendix  B. 

This  proposal  incorporates  the  results 
of  EPA's  recent  assessment  of  detection 
and  quantitation  concepts  and 
procedures  discussed  throughout  this 
preamble  and  in  the  Assessment 
Document,  and  address  various 
stakeholder  comments  received  by  EPA 
since  the  1984  promulgation  of  the  MDL 
(49  FR  43234,  October  26,  1984). 

The  following  discussion  is  divided 
into  five  sections:  (1)  Revisions  to  the 
definition  of  the  detection  Umit  are 
discussed  in  section  VILA;  (2)  technical 
revisions  to  the  MDL  procedure  are 
discussed  in  section  VII.B;  (3) 
clarifications  and  other  minor  editorial 
changes  to  the  MDL  procediu^  are 
discussed  in  section  VII.C;  (4)  the 
addition  of  a  definition  of  quantitation 
limit  and  the  addition  of  a  procedure  to 
calculate  the  ML  are  discussed  in 
section  VII.D;  (5)  section  VU.E  discusses 
EPA's  continued  acceptance  of 
emalytical  methods  from  organizations 


that  do  not  necessarily  use  EPA's  MDL 
and  ML  procedures. 

A.  Definition  of  the  Detection  Limit 

Section  136.2(f). currently  defines  the 
term  "detection  limit"  to  mean  "the     . 
minimum  concentration  of  an  analyte 
(substance)  that  can  be  measured  and 
reported  with  a  99%  confidence  that  the 
analyte  concentration  is  greater  than 
zero  as  determined  by  the  procedure  set 
forth  at  appendix  B  ofthis  part."  EPA 
is  proposing  to  revise  §  136.2(f)  to 
explicitly  equate  the  term  "detection 
limit"  with  the  "method  detection 
limit"  and  to  reflect  the  proposed 
revisions  to  the  MDL  procedure  at 
Appendix  B  as  follows:  "Detection  limit 
means  the  method  detection  limit 
(MDL),  as  determined  by  the  procedure 
set  forth  at  Appendix  B  of  this  part.  The 
MDL  is  an  estimate  of  the  measured 
concentration  at  which  there  is  99% 
confidence  that  a  given  analyte  is 
present  in  a  given  sample  matrix."  EPA 
also  is  proposing  to  revise  the  definition 
of  the  Method  Detection  Limit  included 
in  Appendix  B  as  follows:  "The  MDL  is 
an  estimate  of  the  measured 
concentration  at  which  there  is  99% 
confidence  that  a  given  analyte  is 
present  in 'a  given  sample  matrix."  The 
MDL  is  the  concentration  at  which  a 
decision  is  made  regarding  whether  an 
analyte  is  detected  by  a  given  analytical 
method.  The  MDL  is  calculated  from 
replicate  analyses  of  a  matrix  containing 
the  analyte  and  is  functionally 
analogous  to  the  "critical  value" 
described  by  Currie  (1968.  1995)  and  the 
Limit  of  Detection  described  by  the 
American  Chemical  Society  (Keith  et 
ai,  1980.  McDougal  et  ai,  1983). 

EPA  also  is  requesting  comment  on  an 
alternative  approach  in  which  the  term 
limit  of  detection  would  be  defined  at 
§  136.2  as  "the  critical  value,  which  is 
the  concentration  at  which  there  is  99% 
confidence  that  a  given  analyte  is 
present  in  a  given  sample  matrix."  and 
the  method  detection  limit  would  be 
defined  as  "the  procedure  set  forth  in 
Appendix  B  ofthis  part,  which  can  be 
used  to  estimate  the  limit  of  detection 
(i.e..  critical  value)." 

B.  Technical  Revisions  to  the  MDL 
Procedure 

This  notice  proposes  several  technical 
revisions  to  the  MdL  procedure  at  40 
CFR  part  136.  Appendix  B.  These 
revisions  are  based- on  EPA's  recent 
assessment  of  detection  and 
quemtitation  concepts  described  in  the 
Assessment  Document,  as  well  as 
comments  received  from  stakeholders, 
the  Petitioners,  and  the  peer  reviewers 
of  the  assessment.  Specifically,  the 
proposed  revisions  would: 
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1.  Revise  the  definition  of  the  MDL  to 
replace  the  term  "minimum 
concentration"  with  the  term  "estimate 
of  the  measured  concentration"  and 
replace  the  phrase  "greater  than  zero" 
with  the  phrase  "present  in  a  given 
sample  matrix."  The  revised  definition 
would  note  the  functional  analogy  of  the 
MDL  with  the  "critical  value"  described 
by  Currie  (1968  and  1995)  and  the 
"limit  of  detection"  (LOD)  described  by 
the  American  Chemical  Society  in  1980 
and  1983.  The  revised  definition  also 
would  note  that  the  MDL  represents  the 
concentration  at  which  the  detection 
decision  is  made.  These  proposed 
revisions  are  intended  to  make  the 
definition  of  the  MDL  more  consistent 
with  the  MDL  procedure.  The  proposed 
revisions  reflect  peer  review  comments 
on  EPA's  recent  assessment  of  detection 
and  quantitation  concepts  and 
procedures. 

2.  Expand  the  Scope  and  Application 
discussion  to  recognize  that  there  are  a 
variety  of  purposes  and  analytical 
methods  for  which  the  MDL  procedure 
may  be  employed.  The  revised  text 
provides  examples  of  four  common  uses 
of  the  MDL  procedure  (i.e., 
demonstrating  laboratory  capability 
with  a  particular  method;  monitoring 
trends  in  laboratory  performance; 
characterizing  method  sensitivity  in  a 
particular  matrix;  and  establishing  an 
MDL  for  a  new  or  revised  method  for 
nationwide  use).  The  revised  text  also 
clarifies  that  the  procedure  may  not  be 
applicable  to  certain  test  methods  such 
as  those  used  to  measure  pH  or 
temperature,  for  example.  These 
revisions  are  based  on  questions  from 
stakeholders  about  the  scope  and 
applicability  of  the  MDL  procedure. 

3.  Revise  three  of  the  four 
considerations  for  estimating  the 
detection  limit  (see  Step  1  of  the  current 
MDL  procedure  and  section  4.3  of  the 
proposed  revisions),  and  suggest  that 
the  method-specified  MDL  can  be  used 
as  the  initial  estimate  when  performing 
an  MDL  study  to  verify  laboratory 
performance  or  to  demonstrate  that  the 
MDL  can  be  achieved  in  a  specific 
matrix.  The  proposed  revisions  to  the 
original  considerations  include:  (1) 
Clarifying  that,  if  analysis  of  blank 
samples  yields  an  instrument  response, 
the  detection  limit  can  be  estimated  as 
approximately  equal  to  three  times  the 
standard  deviation  of  replicate 
measurements  of  the  analyte  in  the 
blank:  (2)  replacing  "that  region  of  the 
standard  curve  where  there  is  a 
significant  change  in  sensitivity  (i.e.,  a 
break  in  the  slope  of  the  standard 
curve)"  with  "a  concentration  in  the 
region  of  constant  or  effectively- 
constant  standard  deviation  at  low 


concentrations;"  and  (3)  replacing 
"instrumental  limitations"  with  "the 
lowest  concentration  that  can  be 
detected  by  analyzing  samples 
containing  successively  lower 
concentrations  of  the  analyte." 

4.  Revise  the  specifications  for 
establishing  the  test  concentration  range 
according  to  the  intended  application  of 
the  MDL  as  follows:  (1)  If  verifying  a 
published  MDL,  the  test  concentration 
should  be  no  more  than  five  times  ihe 
published  MDL;  (2)  if  verif>'ing  an  MDL 
to  support  a  regulatory  objective  or  the 
objective  of  a  study  or  program,  the  test 
concentration  should  be  no  more  than 
one  third  the  compliance  or  target  limit; 
(3)  if  determining  an  MDL  for  a  new  or 
revised  method,  the  test  concentration 
should  be  no  more  than  five  times  the 
estimated  detection  limit;  and  (4)  if 
performing  an  iteration,  the  test 
concentration  should  be  no  more  than* 
five  times  the  MDL  determined  in  the 
most  recei\t  iteration.  (See  Step  3.1  of 
the  current  procedure  and  section  4.3.1 
of  the  proposed  revisions.) 

5.  Delete  the  calculation  of  a  95% 
confidence  interval  estimate  for  the 
MDL.  EPA  has  determined  that  these 
calculations  are  neither  routinely 
performed  by  laboratories,  nor  are  the 
results  employed  by  regulatory  agencies, 
including  EPA. 

6.  Revise  the  discussion  of  the 
iterative  procedure  to  require  that  the 
iterative  procedure  be  used  to  verify  the 
reasonableness  of  the  MDL  when 
developing  an  MDL  for  a  new  or  revised 
method  or  when  developing  a  matrix- 
specific  MDL.  but  that  it  remain 
optional  when  determining  an  MDL  to 
verify  a  method-,  matrix-, 

program-,  or  study-specific  MDL.  This 
change  recognizes  that  the  iterative 
procedure  is  rarely  used  to  verify    , 
laboratory  performance,  but  is 
considered  important  during  method 
development.  THe  discussion,  as 
revised,  also  would  provide  specific 
instructions  on  how  to  assess  the 
reasonableness  of  an  MDL  used  to  verify 
laboratory  performance.  (See  Step  7  of 
the  current  procedure  and  section  4.8  of 
the  proposed  revision.) 

7.  Aod  a  new  section  (section  4.9)  to 
the  MDL  procedure  to  address  the 
treatment  of  suspected  outliers.  EPA  is 
proposing  to  add  this  section  in 
response  to  frequent  questions  from 
stakeholders  with  regard  to  outliers  in 
the  absence  of  any  affirmative 
statements  in  the  current  MDL 
procedure.  The  discussion  in  this 
proposed  section  specifies  that 
suspected  outliers  be  examined  for 
spurious  errors  that  may  occin  as  a 
result  of  human  error  or  instrument 
malfunction,  recommends  that 


correctable  errors  be  corrected  before 
calculation  of  the  MDL.  and  requires 
that  any  corrective  actions  be 
documented.  The  proposed  section 
specifically  would  provide  for 
invalidation  of  results  from 
noncorrectable  errors  and  preclude  their 
use  in  calculating  the  MDL.  The 
proposed  section  also  describes  the  use 
of  the  Grubbs  test  for  outlying  values  as 
a  means  to  screen  the  results  of  the 
replicate  samples  for  possible  outliers, 
and  provides  an  example  application  of 
the  Grubbs  test.  Finally,  the  proposed 
section  would  reiterate  the  requirement 
that  any  results  generated  from  more 
than  seven  replicates  must  be  used  to 
calculate  the  MDL  unless  they  are 
determined  to  be  outliers  by  the  use  of 
an  appropriate  outlier  test.  This 
proposed  change  addresses  the 
possibility  that  some  laboratories  could 
prepare  more  than  the  requisite  seven 
samples  and  then  select  only  the  seven 
results  that  yield  the  most  desirable 
MDL  value.  Laboratory  auditors  from 
various  agencies  have  identified  this 
practice  as  a  problem  that  can  distort 
the  MDL,  but  it  is  not  specifically 
prohibited  or  addressed  in  the  current 
procedure. 

8.  Delete  the  discussion  of  analysis 
and  use  of  blanks  included  rn  section 
4(a)  of  the  current  procediue.  The 
current  discussion  applies  to  methods 
in  which  a  blank  measurement  is 
required  to  calculate  the  measured  level 
of  an  analyte;  it  requires  separate 
measurements  of  blank  samples  for  each 
MDL  sample  aliquot  analyzed  and 
subtraction  of  the  average  result  of  the 
blank  samples  from  each  respective 
MDL  sample  measurement.  The 
proposed  deletion  of  this  discussion  is 
in  recognition  that  subtraction  of  a 
single  (or  average)  blank  sample  result 
from  the  result  for  each  MDL  sample     ' 
would  not  change  the  standard 
deviation  and  thus,  would  have  no 
effect  on  the  resulting  MDL.  Although 
EPA  believes  laboratories  would  be 
prudent  to  analyze  blanks  for  assessing 
potential  contamination,  EPA  also 
believes  that  requiring  analysis  of 
blanks  or  subtraction  of  blank  results 
during  MDL  determinations  is 
unnecessarily  burdensome. 

9.  Revise  the  optional  pre-test 
described  in  section  4(b)  of  the  current 
procedure.  The  current  procedure 
suggests  analyzing  two  aliquots  to 
evaluate  the  estimated  detection  limit 
before  proceeding  with  the  full  seven- 
replicate  test.  Results  from  these 
analyses  are  evaluated  to  determine  if 
the  sample  is  in  the  "desirable  range  for 
determining  the  MDL,"  but  no  criteria 
are  provided  for  establishing  this 
desirable  range.  The  proposed  revisions 


to  the  pre-test  procedure  are  intended  to 
address  this  issue.  These  revisions  now 
appear  in  section  4.1  of  the  proposed 
procedure.  Specifically,  the  pre-test  has 
been  modified  to  suggest  analysis  of 
three  aliquots.  Results  from  these 
analyses  are  evaluated  by  calculating  a 
preliminary  MDL  based  on  the  standard 
deviation  of  the  analyses,  and  then 
determining  if  this  preliminary  MDL  is 
within  0.2  to  1.0  times  the  concentration 
spiked  in  the  sample.  This  revision  is 
consistent  with  the  current  procedure's 
reconunendation  that  samples  used  to 
determine  an  MDL  contain  the  analyte 
at  a  concentration  that  is  "between  1 
and  5  times  the  estimated  method 
detection  limit." 

C.  Editorial  Changes  to  the  MDL 
Procedure 

This  notice  proposes  editorial  changes 
to  the  MDL  procediu^  at  40  CFR  part 
136,  Appendix  B  that  are  designed  to 
clarify  the  existing  procedure  and 
improve  readability.  These  editorial 
changes  include  changes  to  the 
numbering  scheme,  the  addition  of 
clearer  titles  to  some  of  the'  procedural 
steps,  and  minor  clarifications. 
Specifically,  the  proposed  changes 
woidd: 

1 .  Add  a  summary  section  to  provide 
an  overview  of  the  various  steps 
included  in  the  MDL  procedure.  The 
summary  section  is  consistent  with  the 
current  format  for  analytical  methods 
and  should  be  particularly  helpful  to 
non-laboratory  readers. 

2.  Clarify  in  the  Scope  and 
Application  discussion  that  the  MDL 
procedure  is  intended  for  use  in  EPA's 
Clean  Water  Act  programs,  and  that 
alternative  procedures  may  be  used  to 
establish  test  method  sensitivity 
provided  the  resulting  detection  value 
meets  the  sensitivity  needs  for  a  specific 
application. 

3.  Clarify  throughout  the  procedure 
that  not  all  of  the  steps  are  required  for 
every  application.  This  clarification 
provides  consistency  with  the  proposed 
revisions  in  the  Scope  and  Application 
section  of  the  procedure. 

4.  Expand  the  discussion  of  matrix 
selection  to  address  use  of  an  MDL  in 
either  a  reference  matrix  or  an  alternate 
matrix.  (See  Step  2  of  the  current 
procedure  and  section  4.2  of  the 
proposed  revisions.)  Use  of  matrices 
other  than  reagent  water  are  not 
discussed  until  Step  3b  of  the  current 
procedure.  The  expanded  discussion  is 
intended  to  provide  additional  clarity 
and  consistency  with  the  description  of 
the  four  applications  added  to  the  MDL 
Scope  and  Application  section  (see 
section  Vn.B.2  above). 


5.  Expand  the  discussion  of 
establishing  the  test  concentration  rangfe 
to  more  clearly  describe  the  steps 
required  and  prepare  the  test  samples. 
(See  Step  3  of  the  current  procedure  and 
section  4.3  of  the  proposed  revisions.) 
These  proposed  changes  are  editorial 
and  describe  the  process  that  may  be 
used  for  determining  a  matrix-specific 
MDL  as  well  as  .determining  an  MDL  in 
a  reference  matrix  such  as  reagent  water. 
Additional  clarifications  include 
recognition  that  son^e  analytes  may 
require  that  seven  aliquots  be  prepared 
individually,  as  opposed  to  preparing  a 
bulk  sample  of  sufficient  volume  to  be 
split  into  seven  aliquots.  EPA  is 
proposing  this  clarification  in  response 
to  questions  from  laboratories  regarding 
the  appropriate  means  for  preparing  the 
MDL  {diquots. 

6.  Expand  the  discussion  of 
performing  the  analyses  to  include  a 
brief  introduction  clarifying  that  the 
samples  used  for  MDL  analyses  must  be 
processed  using  the  sample  handling, 
processing,  and  result  calculations 
specified  in  the  analytical  method.  (See 
Step  4  of  the  current  procedure  and 
section  4.4  of  the  proposed  revisions.) 
This  proposed  change  includes  moving 
this  statement  from  the  Reporting 
section  of  the  current  procedure  to  the 
more  appropriate  location  in  section  4 
of  the  revised  procedure.  This  proposed 
change  also  would  clarify  that  blank- 
correction  or  recovery-correction 
procedures  are  applied  to  the  MDL 
analyses  only  when  those  procedures 
are  employed  for  routine  sample 
analyses,  and  precludes  their  use  if  they 
are  not  specified  in  the  test  method. 
EPA  is  proposing  these  changes  in 
response  to  questions  raised  by 
laboratories,  the  Petitioners,  and  as  a 
result  of  the  recent  assessment. 

7.  Reorganize  the  procediu^  steps 
contained  in  Step  4  of  the  current 
procedure,  such  that  the  optional  pre- 
test of  the  MDL  is  discussed  before  the 
procedure  for  performing  the  full  seven- 
replicate  test.  (See  section  4.4  of  the 
proposed  revisions.)  EPA  is  proposing 
this  change  strictly  to  improve  ease  of 
use. 

8.  Expand  and  reorganize  the 
description  of  the  seven-replicate 
version  of  the  MDL  described  in  Step 
4(a)  of  the  current  procedure.  The 
revised  version  would  appear  in  section 
4.5  and  reflects  comments  from 
stakeholders  that  the  discussion  in  the 
ciurent  procedure  is  not  sufficiently 
clear.  The  revised  procedure  also  would 
state  explicitly  that  all  analytical  results 
must  be  positive  numbers,  and  that  the 
results  firom  all  aliquots  analyzed  must 
be  used  in  the  calculations,  except  those 
identified  as  outliers  using  the 


procedures  described  in  section  4.9  of 
the  revised  procedure  (see  the 
discussion  regarding  outUers  in  VILE 
above).  These  proposed  changes  would 
clarify  stakeholder  concerns  regarding 
those  analytical  methods  (e.g.,  for 
metals)  that  may  produce  negative 
numbers  at  very  low  concentrations  and 
would  emphasize  the  revision  made  in 
response  to  concerns  regarding 
inappropriate  screening  of  results  used 
for  MDL  determinations. 

9.  Simplify  the  calculations  of 
standard  deviation  of  replicate 
measurements  in  Step  5  of  the  current 
procedure.  (See  section  4.6  of  the 
proposed  revisions.)  For  example,  the 
current  procedure  details  the 
calculation  of  the  sample  variance  (s-), 
and  then  details  the  calculation  of  the 
sample  standard  deviation  (s)  in  a 
separate  equation.  Given  that  the 
variance  term  does  not  factor  into  the 
MDL  calculation  directly,  the  proposed 
revision  would  require  only  calculation 
of  the  standard  deviation.  'The  proposed 
revisiofi  also  would  include  a  caution 
warning  the  reader  to  calculate  the 
sample  standard  deviation  (s),  not  the, 
popidation  standard  deviation  (sigma), 
when  using  automated  programs  such  as 
spreadsheets.  This  error  was  not  as 
likely  to  occur  in  1984,  prior  to  the 
ready  availability  of  personal  computers 
and  laboratory  data  systems,  but  is 
commonly  seen  today. 

10.  Move  the  table  of  Student's  t- 
values  from  its  current  location 
following  the  text  in  Step  7  to  section 
4.7,  where  the  (-value  is  employed.  EPA 
is  proposing  this  change  to  improve  ease 
of  use  and  increase  readability. 

11.  Add  a  table  of  F-statistic  values  to 
the  iterative  procedure  described  in 
section  4.8.  EPA  is  proposing  this 
change  to  improve  ease  of  use  and 
ad<tress  those  instances  in  which  an 
iterative  MDL  might  be  determined  from 
other  than  seven  replicates  per  data  set. 

12.  Delete  the  "Reporting"  section  of 
the  MDL  procedure.  The  existing 
procedure  includes  a  section  listing  the 
information  that  must  be  provided  with 
the  MDL  for  each  analyte.  EPA  is 
proposing  to  delete  this  section  because 
it  is  not  relevant  to  the  procedure  and 

it  is  generally  duplicative  of  reporting 
and  recordkeeping  requirements  that 
States,  other  regidatory  entities,  or 
laboratory  certification  officials  already 
requfre. 

D.  Definition  and  Procedure  for 
Determining  the  Minimum  Level  of 
Quantitation 

Although  ML  values  for  analytes  were 
published  in  1984  in  EPA  Methods  1624 
and  1625  (49 TTl  43234,  October  26, 
1984),  the  definition  of  the  ML  was 
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provided  in  a  footnote  to  the  tables 
within  those  methods.  The  original  ' 
definition  was  intended  to  define  a 
minimum  level  of  quantitation  for  these 
isotope  dilution  GC/MS  methods. 
However,  as  described  in  the 
Assessment  Document,  EPA  has 
changed  the  definition  of  the  ML  over 
the  years  and  has  expanded  its 
applicability  to  other  40  CFR  part  136 
methods.  This  proposal  requests 
comment  on  whether  to  add  the 
following  definition  of  the  ML  to 
Appendix  B  of  40  CFR  part  136:  "  the 
lowest  level  at  which  the  entire 
analytical  system  gives  a  recognizable 
signal  and  acceptable  calibration  point 
for  the  analyte,  as  determined  by  the 
procedure  set  forth  at  Appendix  B  of 
this  part.  The  ML  represents  the  lowest 
concentration  at  which  an  analyte  can 
be  measured  with  a  known  level  of 
confidence."  In  addition  to  the 
definition,  EPA  requests  comment  on 
whether  Appendix  B  should  contain  an 
explicit  explanation  of  the  calculation  of 
the  ML  from  an  MDL  value  determined 
using  the  revised  MDL  procedure, 
including  a  table  of  multiplier  values 
that  may  be  used  when  the  MDL  value 
is  calculated  from  other  than  seven 
replicate  analyses. 

An  alternative  is  to  not  incorporate  a 
definition  in  §  136.2  but  to  continue  to 
specify  the  ML  on  a  method-by-method 
basis.  In  this  case,  the  ML  may  continue 
to  be  determined  and  supported  with 
data  gathered  during  method  validation 
studies.  This  approach  would  allow 
maximum  flexibility  to  design  studies 
that  are  appropriate  for  the  intended  use 
of  the  method. 

A  second  alternative  is  to  incorporate 
into  §  136.2  the  definition  of  limit  of 
quantitation  as  "The  lowest 
concentration  of  an  analyte  that  can  be 
measured  with  a  defined  level  of 
confidence"  and  to  incorporate  the 
definition  of  ML  (minimum  level)  as 
"The  procedure  set  forth  in  Appendix  B 
of  this  part  of  the  same  name,  which  can 
be  used  to  estimate  the  limit  of 
quantitation." 

In  this  proposal,  EPA  is  also 
requesting  comment  on  whether  it 
should  encourage  or  require  that 
laboratories  periodically  demonstrate 
target  analyte  recovery  at  the  ML  by 
preparing  and  analyzing  a  reference 
matrix  sample  spiked  at  the  ML  using 
all  sample  handling  and  processing 
steps  described  in  the  method.  EPA 
recognizes  that  existing  methods  do  not 
provide  acceptance  criteria  for  such 
"ML  standards."  Therefore,  EPA 
suggests  that,  if  the  method  does  not 
provide  acceptance  criteria  for  an  ML 
standard,  acceptance  criteria  for  other 
spiked  reference  matrix  samples  (e.g.. 


laboratory  control  samples,  laboratory 
fortified  blanks,  ongoing  precision  and 
recovery  samples,  etc.)  may  be  used  to 
evaluate  analyte  recovery  at  the  ML. 
EPA  is  soliciting  comment  on  whether 
this  recommendation  should  be  made 
into  a  mandatory  requirement,  retained 
as  a  recommendation,  or  replaced  by  an 
alternative  recommendation  for 
demonstrating  recovery  at  the  ML. 

E.  Acceptance  of  Test  Methods 
Employing  Alternative  Detection  and 
Quantitation  Procedures 

This  proposed  rule  would  allow  use 
of  alternative  detection  and  quantitation 
procedures  to  establish  detection  and 
quantitation  limits  in  an  analytical 
method,  provided  that  the  resulting 
detection  and  quantitation  limits  meet 
the  sensitivity  needs  for  the  specific 
application.  The  use  of  detection  and 
quantitation  approaches  from  voluntary 
consensus  standards  bodies  (VCSBs) 
and  other  organizations  is  encouraged 
under  the  National  Technology  Transfer 
and  Advancement  Act  (NTTAA), 
because  it  facilitates  the  approval  of 
analytical  methods  from  these 
organizations  at  40  CFR  part  136 
without  requiring  that  these 
organizations  specifically  employ  EPA's 
MDL  and  ML  procedures  to  establish 
method  sensitivity.  This  allowance 
would  result  in  greater  flexibility  to 
establish  or  improve  the  sensitivity  of 
methods  for  use  under  the  Clean  Water 
Act.  It  also  would  facilitate  approval  of 
analytical  methods  from  VCSBs  and 
other  organizations.  In  selecting  an 
appropriate  test  method  for  a  specific 
purpose,  the  laboratory  must  always 
consider  the  sensitivity  of  the  approved 
test  methods.  Only  those  test  methods 
with  the  desired  sensitivity  should  be 
used  to  meet  the  objective  of  the  CWA 
"to  restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
Nation's  waters." 

EPA  recognizes  that  there  are 
alternative  detection  and  quantitation 
approaches  that  may  be  used  for 
determining  test  method  sensitivity. 
EPA  has  included  test  methods  at  40 
CFR  part  136  that  employ  alternative 
approaches,  although  some  of  these 
approaches  have  not  been  rigorously 
defined.  In  its  recent  assessment  of 
detection  and  quantitation  approaches, 
EPA  evaluated  the  interlaboratory 
detection  estimate  (IDE)  and  the 
interlaboratory  quantitation  estimate 
(IQE)  procedures  published  by  ASTM 
International.  However,  EPA  is  not 
aware  at  this  time  of  any  published  test 
methods  from  any  source  that  include 
specific  values  for  the  IDE  and  the  IQE, 
including  test  methods  published  by 
ASTM  International.  EPA  will  consider 


test  methods  that  include  these 
procedures  for  use  in  CWA  programs 
when  such  methods  are  available.  If 
ASTM  International  is  successful  in 
developing  single-laboratory 
adaptations  of  the  IDE  and  IQE  that  may 
be  used  to  verify  the  ability  of  a  given 
laboratory  to  achieve  the  IDE  and  IQE, 
then  EPA  also  may  consider  those 
single-laboratory  approaches  in 
evaluating  both  method  and  laboratory 
performance. 

Vni.  Industry  Proposal 

On  December  27,  2002,  the  Inter- 
Industry  Analytical  Group  (ILAG) 
submitted  a  proposal  that  recommends 
(1)  a  sensitivity  test  intended  to  "replace 
the  MDL  as  a  test  of  whether  an 
individual  laboratory  is  performing 
adequately,"  and  (2)  an  interlaboratory 
validation  study  design  intended  to 
characterize  precision  and  accuracy  of 
methods  used  for  regulatory 
compliance.  EPA  did  not  have  the 
opportunity  to  evaluate  IIAG's  proposal 
against  the  criteria  discussed  in  Section 
rv  of  this  preamble,  but  intends  to  do 
so  prior  to  publication  of  a  final  rule. 
EPA  is  providing  a  summary  of  the 
recommendations  contained  in  the 
"Inter-Industry  Analytical  Group 
Proposal  for  Sensitivity  Test  and  Full- 
Range  Interlaboratory  Validation  Study" 
here.  The  complete  text  of  the 
recommendations  has  been  placed  in 
the  docket  supporting  this  proposed 
rule.  EPA  is  soliciting  comment  on  the 
industry  recommendations. 

IIAG  is  proposing  a  sensitivity  test  in 
place  of  the  MDL  for  determining 
laboratory  performance  capability.  The 
proposed  sensitivity  test  includes  the 
provision  that  EPA  first  determine  the 
lowest  calibration  {joint  of  a  method, 
prescribe  a  dilution  of  that  calibration 
point  as  the  spike  level  (e.g.,  at  one-half 
or  two-thirds  the  lowest  calibration 
point),  specify  a  required  number  of 
replicates,  and  set  a  quality  control 
acceptance  criterion.  IIAG  asserts  that 
an  advantage  of  such  a  test  is  that  it 
would  provide  all  laboratories  with  a 
single  spike  level  and  an  "unambiguous 
pass  or  no-pass  test."  EPA  is  soliciting 
comment  on  approaches  that  might  be 
considered  appropriate  for  such 
determinations  (i.e.,  the  lowest 
calibration  point  of  a  method,  an 
appropriate  dilution,  a  number  of 
replicates,  and  an  acceptance  criterion 
for  standard  deviation  between 
measurements  of  the  replicates).  EPA 
also  is  soliciting  comment  on  how 
IIAG's  recommended  sensitivity  test 
would  be  either  more  appropriate  or  less 
appropriate  than  either  the  current  MDL 
and  ML  procedures  or  the  MDL  and  ML 


procedures  if  revised  according  to  this 
proposed  rule. 

IIAG's  proposed  "full  range" 
validation  study  is  intended  to 
determine  precision  and  bias  across  the 
entire  working  range  of  an  analytical 
method  (i.e.,  from  a  blank  to  the  upper 
end  of  the  working  range)  and  would 
account  for  variability  between 
laboratories.  HAG  recommends  that, 
unlike  the  MDL  and  IIAG's  proposed 
sensitivity  test,  the  "full-range" 
validation  study  could  be  used  to 
characterize  bias  and  precision  across 
the  entire  working  range  of  the  method 
and  results  of  such  a  study  could  be 
used  to  establish  an  interlaboratory 
method  detection  level.  EPA  is 
requesting  comment  on  the  use  of  data 
.  generated  through  a  "full  range" 
validation  study  to  determine  a 
quantitation  level,  detection  level,' and 
corresponding  bias  and  precision 
criteria  that  are  applicable  throughout 
the  entire  working  range  of  the  method. 
EPA  also  is  soliciting  comment  on  how 
ILAG's  recommended  "full  range" 
validation  study  would  be  either  more 
appropriate  or  less  appropriate  than 
EPA's  use  of  interlaboratory  validation 
studies,  which  are  designed  in 
accordance  with  ASTM  Standard  D 
2777,  or  other  appropriate  standards. 
For  example,  EPA  used  the  ASTM 
standard  to  validate  EPA  MeUiod  1631 
(see  Interlaboratory  Validation  Study  of 
EPA  Method  1631). 

IX.  Solicitation  of  Comments 

EPA  is  hereby  requesting  public 
comment  on  the  proposed  revisions 
discussed  in  section  VII  of  this  preamble 
and  on  the  industry  proposal  discussed 
in  section  VIII.  Specifically,  EPA  is 
requesting  comment  on  the  proposed 
revisions  to  the  Definition  and 
Procedure  for  the  Determination  of  the 
Method  Detection  Limit  at  40  CFR  part 
136  (Appendix  B).  to  the  proposed 
revision  to  the  definition  of  "Detection 
Limit,"  on  whether  EPA  should  add 
definition  of  "Minimum  Level"  at  40 
CFR  136.2,  and  on  whether  and  how  the 
sensitivity  test  described  in  the  industry 
proposal  could  be  used  in  CWA 
programs.  EPA  is  also  requesting  public 
comment  on  the  Assessment  Document 
supporting  the  proposed  revisions 
discussed  in  this  notice  elsewhere  in 
today's  Federal  Register  (see  Notice  of 
Document  Availability  and  Public 
Comment  Period  for  the  Technical 
Support  Document  for  the  Assessment 
of  Detection  and  Quantitation 
Concepts). 

Commenters  are  encoiu-aged  to 
support  thefr  views  with  data  or 
information  that  would  assist  EPA  in 
making  a  final  decision  on  detection 


and  quantitation  procedures  for  EPA's 
CWA  applications.  To  ensure  that  EPA 
can  properly  respond  to  comments, 
commenters  should  cite,  where 
possible,  the  paragraph(s)  or  section(s) 
in  this  proposal  to  which  each  comment 
refers.  For  further  details  on  submission 
of  comments,  please  see  the  DATES; 
ADDRESSES;  and  "How  to  Submit 
Comments"  sections  at  the  beginning  of 
this  preamble. 

EPA  is  particularly  requesting 
comment  on  the  following: 

1.  EPA,is  requesting  comment  on 
whether  to  include  a  definition  and 
procedure  for  the  ML  in  Appendix  B  of 
40  CFR  part  136  (see  section  VII.D  of 
this  preamble).  EPA  is  soliciting    ^ 
comment  on  whether  the  proposed 
addition  of  an  ML  definition  and 
procedure  in  Appendix  B  is  appropriate, 
or  whether  either  of  the  alternatives 
discussed  in  section  VII.D  are  more 
appropriate  to  maintain  flexibility  in  the 
application  of  different  quantitation 
approaches. 

2.  EPA  is  proposing  a 
recommendation  that  laboratories 
periodically  demonstrate  target  analyte 
recovery  at  the  ML  by  preparing  and 
analyzing  a  reference  matrix  sample 
spiked  at  the  ML  (see  section  VII.D  of 
this  preamble).  Specifically,  EPA  is 
soliciting  comment  on  whether  this 
recommendation  should  be  made  into  a 
mandatory  requirement,  retained  as  a 
recommendation,  or  replaced  by  an 
alternative  recommendation  for 
demonstrating  recovery  at  the  ML.  EPA 
also  is  soliciting  comments  and 
recommendations  regarding  procedures 
for  establishing  acceptance  criteria  for 
ML  recovery,  and  when  application  of 
the  criteria  would  be  appropriate  (e.g., 
development  of  new  methods, 
validation  of  data),  if  such  a 
requirement  were  mandatory. 

3.  EPA  is  proposing  to  add  a  new  Step 
8  to  the  MDL  procedure  to  address  the 
identification  and  treatment  of 
suspected  outliers  (see  Section  VII.B.7 
of  this  preamble).  This  proposed  step 
includes  provision  for  invalidation  of 
results  from  noncorrectable  errors  and 
precludes  their  use  in  calculating  the 
MDL.  The  proposed  step  also  states: 
"Given  the  small  number  of  replicates 
typically  used  to  determine  the  MDL,  it 
is  inappropriate  to  use  a  data  set  that 
contains  more  than  one  statistical 
outlier."  EPA  requests  comment  on  (1) 
the  procedures  for  identifying  outliers, 

(2)  the  specification  that  only  one 
outlier  may  be  removed  from  a  data  set 
that  is  used  for  MDL  determination,  and 

(3)  the  appropriateness  of  allowing  use 
of  a  data  set  containing  six  results  if  an 
outlier  is  identified  and  removed  from 
a  data  set  containing  results  from  the 


required  minimum  of  seven  replicate 
samples. 

4.  EPA  is  proposing  to  revise  the 
specifications  for  establishing  the  test 
concentration  (spike  level)  that  will  be 
used  in  the  determining  the  MDL 
according  to  the  intended  application  of 
the  MDL  (see  Section  VII.  A.4  of  this 
preamble).  EPA  is  soliciting  comment 
on  these  levels  and  on  the 
appropriateness  of  applying  these  levels 
according  to  the  intended  use  of  the 
MDL. 

5.  EPA  is  soliciting  comment  on  the 
sensitivity  test  and  "full-range" 
validation  study  described  by  IIAG  and 
included  in  the  public  docket 
supporting  this  proposed  rule  (see 
Section  VII  of  this  preamble).  EPA  is 
specifically  soliciting  comment  on  those 
aspects  of  IIAG's  proposed  study  that 
relate  to  detection  and  quantitation 
issues. 

6.  EPA  is  proposing  to  delete  the 
Reporting  section  of  the  existing  MDL 
procedure.  EPA  is  soliciting  comments 
on  whether  this  change  is  appropriate. 

X.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866: Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)).  the  Agency 
must  determine  whether  the  regulator}' 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
th^t  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way -the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  smother  agency: 

(3)  Materially  alter  the  budgetarv' 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 


11784  Federal  Register /Vol.  68.  No.  48 /Wednesday.  March  12,  2003  /  Proposed  Rules 


Federal  Register  /  Vol.  68,  No.  48  /  Wednesday,  March  12,  2003  /  Proposed  Rules 


11785 


B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  This  action 
imposes  no  information  collection, 
reporting  or  recordkeeping 
requirements.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  U.S.  Small  Business 
Administration  definitions  at  13  CFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  proposed  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substtotial  number  of  small  entities. 


This  rule  proposes  to  modify  existing 
procedures  in  40  CFR  part  136, 
appendix  B  for  determination  of 
detection  and  quantitation  in  analytical 
methods.  This  modification  would 
clarify  and  improve  existing  procedures. 
Overall,  the  costs  of  this  modification 
are  minimal.  Many  laboratories  using 
analytical  test  meUiods  are  already 
implementing  aspects  of  the 
modification,  further  minimizing  any 
potential  cost  increases.  Therefore,  EPA 
believes  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  We 
continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Tribal, 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  Tribal, 
and  local  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  the 
notification  of  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  contains  no 
Federal  mandate  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  Tribal,  and  local  governments  or 
the  private  sector  in  any  one  year.  This 
rule  imposes  no  enforceable  duty  on  any 
State,  local,  or  Tribal  governments  or 
the  private  sector.  This  rule  proposes  to 
modify  existing  procedures  in  40  CFR 
part  136,  appendix  B  for  determination 
of  detection  and  quantitation  in 
analytical  methods.  This  modification 
would  clarify  and  improve  ciurent 
procedures.  Overall,  the  costs  of  this 
modification  are  minimal.  Thus,  this 
rule  is  not  subject  to  sections  202  and 
205  of  the  UMRA.  For  the  same  reasons, 
EPA  has  also  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Thus,  this  rule  also 
is  not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule 
proposes  to  modify  existing  procedures 
in  40  CFR  part  136,  Appendix  B  for 
determination  of  detection  and 
quantitation  in  analytical  methods.  This 
modification  would  clarify  and  improve 
existing  procedures.  The  costs  of  this 
rule  for  State  and  local  governments  are 
minimal.  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule.  In  the  spirit 
of  Executive  Order  13132,  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and  State 
and  local  governments,  EPA  specifically 
solicits  comments  on  this  proposed  rule 
firom  State  and  local  officials. 


F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  titled 
"Consultation  and  Coordination  With 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications."  "Policies  that  have  Tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  proposed  rule  does  not  have 
Tribal  implications.  It  will  not  have 
substantial  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes, 
as  specified  in  Executive  Order  13175. 
This  rule  proposes  to  modify  existing 
procedures  in  40  CFR  part  136, 
Appendix  B  for  determination  of 
detection  and  quantitation  in  analytical 
methods.  This  modification  would 
clarify  and  improve  existing  procedures. 
The  costs  of  this  rule  for  Tribal 
governments  are  minimal.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule.  In  the  spirit  of  Executive 
Order  13175,  and  consistent  with  EPA 
policy  to  promote  conununications 
between  EPA  and  Tribal  governments, 
EPA  specifically  solicits  comments  on 
this  proposed  rule  from  Tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
th^  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
"economically  significant"  as  defined  in 


Executive  Order  12866.  Furthermore,  it 
does  not  concern  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children. 

H.  Executive  Order  1321}:  Actions  That 
Significantly  Affect  Energy  Supply, 
.  Distribution,  or  Use 

This" rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is     ., 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  material  specifications, 
test  methods,  sampling  procedures, 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget 
(OMB),  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  volimtary  consensus 
standards. 

This  proposed  rulemaking  involves 
technical  standards.  Therefore,  the 
Agency  identified  and  evaluated 
potential  voluntary  consensus 
standards.  Specifically,  EPA  identified 
and  evaluated  potential  detection  and' 
quantitation  concepts  and  procedures 
published  by  the  American  Society  for 
Testing  and  Materials  (ASTM 
International),  from  the  International 
Organization  for  Standardization  (ISO), 
the  International  Union  of  Pure  and 
Applied  Chemistry  (lUPAC),  and  the 
American  Chemical  Society  (ACS).  EPA 
determined  that,  although  ISO,  lUPAC, 
and  ACS  have  published  terms  and 
definitions  for  detection  and 
quantitation,  these  organizations  have 
not  published  an  applicable  standard 
[i.e.,  a  step-by-step  protocol  to  make  a 
detection  or  quantitation 
determination).  EPA  did  identify 
applicable  standards  from  ASTM 
International  (the  IDE  and  IQE).  This 
proposed  rulemaking  would  allow  the 
use  of  these  procedures  for  methods 
development  purposes  and  would  allow 
the  use  of  any  analytical  methods  with 
an  IDE  and  IQE,  provided  these  test 


methods  meet  the  analytical  sensitivity 
requirements  for  a  specific  data  use. 
There  is  currently  no  applicable 
voluntary  consensus  standard  for 
detection  and  quantitation  for  laboratory 
quality  control  purposes.  EPA  welcomes 
comments  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify  potentially 
applicable  voluntary  consensus 
standards  and  to  explain  why  such 
standards  should  be  used  in  this 
regulation. 
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Appendix  A:  Definitions,  Acronyms, 
and  Abbreviations  Used  in  This 
Document 

AAMA — American  Automobile 

Manufacturers  Association 
ACS — American  Chpmical  Society 
AOAC — Association  of  Official 

Analytical  Chemists  (now  AOAC- 

Intemational) 
APHA — American  Public  Health 

Association 
ASTM — American  Society  for  Testing 

and  Materials  (now  ASTM 

International) 
ATP— Alternate  Test  Procedure 
AWWA^American  Water  Works 

Association 
CBI — confidential  business  information 
CFR — Code  of  Federal  Regulations 
CRV — critical  value 
CW A— Clean  Water  Act— Federal  Water 

Pollution  Control  Act  Amendments 

(33  U.S.C.  1251  et  seq.) 
EPA — Environmental  Protection  Agency 
EPRI — Electric  Power  Research  Institute 
FR — Federal  Register 
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IDE— interlaboratory  detection  estimate 
HAG — Inter-Industry  Analytical  Group 
IQE — interlaboratory  quantitation 

estimate 
ISO— International  Organization  for 

Standardization 
lUPAC — International  Union  of  Pure 

and  Applied  Chemistry 
LOD — limit  of  detection 
LOQ — limit  of  quantitation 
MDL — method  detection  limit 
MDV — minimum  detectable  value 
ML — minimum  level  of  quantitation 
NBS — National  Bureau  of  Standards 

(now  NIST) 
NIST— National  Institute  of  Standards 

and  Technology  (formerly  NBS) 
NPDES — National  pollutant  discharge 

elimination  system 
NTTAA — National  Technology  Transfer 

and  Advancement  Act 
OMB— Office  of  Management  and 

Budget 
POTW — Publicly-owned  treatment 

works 
RFA — Regulatory  Flexibility  Act 
SBREFA— Small  Business  Regulatory 

Enforcement  Fairness  Act 
sec — Sample  Control  Center 
TSD — technical  support  document 
UMRA— Unfunded  Mandates  Reform 

Act 
USATHAMA— U.S.  Army  Toxic  and 

Hazardous  Materials  Agency  (now  the 

U.S.  Army  Environmental  Center 

[USAEC]) 
use— United  States  Code 
WQBEL — water-quality-based  effluent 

limit 
WEF — Water  Environment  Federation 

List  of  Subjects  at  40  CFR  Part  136 

Environmental  protection.  Reporting 
and  recordkeeping  requirements,  Water 
pollution  control. 

Dated:  February  28,  2003. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  136— GUIDELINES 
ESTABLISHING  TEST  PROCEDURES 
FOR  THE  ANALYSIS  OF  POLLUTANTS 

1.  The  authority  citation  for  part  136 
continues  to  read  as  follows: 

Authority:  Sees.  .301.  :i04(h).  307.  and 
501(a).  Pub.  L.  95-217.  91  Stat.  1566.  et  seq. 
(33  U.S.C.  1251.  et  seq]  (The  Federal  Water 
PolJution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977). 

2.  Section  136.2  is  amended  by 
revising  paragraph  (f)  and  adding 
paragraph  (g)  to  read  as  follows: 


§136.2    Definitions. 


(f)  Detection  limit  means  the  method 
detection  limit  (MDL),  as  determined  by 
the  procedure  set  forth  at  Appendix  B 
of  this  part.  The  MDL  is  an  estimate  of 
the  measured  concentration  at  which 
there  is  99%  confidence  that  a  given 
analyte  is  present  in  a  given  sample 
matrix. 

(g)  Minimum  level  of  quantitation 
(ML)  means  the  lowest  level  at  which 
the  entire  analytical  system  gives  a 
recognizable  signal  and  acceptable 
calibration  point  for  the  analyte,  as 
determined  by  the  procedure  set  forth  at 
Appendix  B  of  this  part.  The  ML 
represents  the  lowest  concentration  at 
which  an  analyte  can  be  measured  with 
a  known  level  of  confidence. 

3.  Appendix  B  of  part  136  is  revised 
to  read  as  follows: 

Appendix  B  to  Part  136 

A.  Definition  and  Procedure  for  the 
Determination  of  the  Method  Detection 
Limit — Revision  2 

1.0    Definition 

The  method  detection  limit  (MDL)  is  an 
estimate  of  the  measured  concentration  at 
which  there  is  99%  confidence  that  a  given 
analyte  is  present  in  a  given  sample  matrix. 
The  MDL  is  the  concentration  at  which  a 
decision  is  made  regarding  whether  an 
analyte  is  detected  by  a  given  analytical 
method.  The  MDL  is  calculated  from 
replicate  analyses  of  a  matrix  containing  the 
analyte  and  is  functionally  analogous  to  the 
"critical  value  "  described  by  Currie  (1968. 
1995)  and  the  Limit  of  Detection  (LOD) 
described  by  the  American  Chemical  Society 
(Keith  et  al..  1980.  McDougal  et  al..  1983). 

2.0    Scope  and  Appliaation 

2.1  This  procedure  is  for  the 
determination  of  an  MDL  for  a  given  analyte 
(parameter)  in  a  given  matrix  (the  component 
or  substrate  that  contains  the  analyte)  using 

a  given  test  procedure  (analytical  method).  It 
is  applicable  to  a  wide  variety  of  analytes. 
matrices,  and  instruments,  emd  to  a  broad 
variety  of  physical  and  chemical  analytical 
methods,  with  some  exceptions  (e.g..  pH. 
temperature).  This  procedure  is  intended  for 
use  in  EPAs  Clean  Water  Act  (CWA) 
programs.  An  alternative  procedure  may  be 
used  (e.g.,  from  a  voluntary  consensus 
standards  body)  to  establish  the  sensitivity  of 
an  analytical  method,  provided  the  resulting 
detection  limit  meets  the  sensitivity  needs  for 
the  specific  application. 

2.2  This  procedure  requires  a  complete, 
specific,  and  well-defined  analytical  method. 
It  is  essential  that  all  sample  processing  steps 
of  the  analytical  method  that  are  applied  to 
routine  analyses  be  included  in 
determination  of  an  MDL. 

2.3  This  procedure  may  be  used  for  a 
variety  of  applications,  including,  but  not 
limited  to: 

2.3.1     Demonstrating  laboratory  capability 
with  a  particular  method.  A  laboratory  using 
this  procedure  to  demonstrate  capability  with 
a  particular  method  is  not  required  to 
perform  the  iterative  verification  of  the  MDL 


(section  4.8)  if  the  laboratory-determined 
MDL  is  less  than  or  equal  to  either  the  MDL 
in  the  method,  the  MDL  required  to  support 
a  regulation,  or  the  objectives  of  a  study  (see 
section  4.8.5). 

2.3.2    Monitoring  trends  in  laboratory 
performance.  When  used  in  this  manner,  the 
MDL  for  a  given  analyte  measured  using  a 
given  analytical  method  may  vary  as  a 
function  of  laboratory  experience  and  the 
matrix  tested. 

,2.3.3    Characterizing  method  sensitivity  in 
a  particular  matrix.  An  MDL  is  typically 
determined  in  a  reference  matrix.  However, 
it  also  may  be  determined  in  a  real-world 
matrix  to  verify  that  the  target  MDL  can  be 
achieved  in  that  matrix. 

2.3.3.1  If  the  MDL  required  for  a  specific 
application  can  be  achieved  in  a  real-world 
matrix,  that  MDL  may  be  used  in  lieu  of  a 
reference-matrix  MDL,  and  iteration  (section 
4.8)  is  not  necessary. 

2.3.3.2  If  the  MDL  needed  for  a  specific 
application  cannot  be  achieved  in  the  real- 
world  matrix  (i.e.,  if  the  purpose  of  the  MDL 
study  is  to  demonstrate  the  effects  of  matrix 
interferences  in  a  real  world  sample),  the 
laboratory  must  (1)  perform  an  MDL  study  in 
a  reference  matrix  to  demonstrate  the 
laboratory's  ability  to  apply  the  method  in 
the  absence  of  interferences,  and  (2)  verify 
the  matrix-specific  MDL  through  the  iterative 
procedure  given  in  section  4.8. 

2.3.3.3  Refer  to  section  4.2  for  additional 
information  concerning  the  selection  of  test 
matrices. 

2.3.4     Establishing  an  MDL  for  a  new  or 
revised  method  for  nationwide  use.  When  the 
procedure  is  used  to  establish  an  MDL  for  a 
new  or  revised  method,  the  MDL  should  be 
derived  from  data  obtained  from  multiple 
laboratories.  Organizations  developing  or 
revising  methods  must  document  and  make 
available  the  data  and  procedures  used  to 
establish  an  MDL  to  obtain  approval  for  use 
under  Clean  Water  Act  programs. 

3.0    Summary  of  the  Procedure 

3.1  The  procedural  steps  required  for 
determining  an  MDL  vary  with  the  intended 
application  of  the  MDL.  However,  regardless 
of  the  intended  application,  all  MDL 
determinations  must  include  the  following 
steps: 

(a)  Estimating  the  detection  limit  of  the 
method  as  practiced. 

(b)  Selecting  the  appropriate  matrix  to  be 
used  in  the  determination, 

(c)  Selecting  the  appropriate  test 
concentration. 

(d)  Preparing  and  analyzing  a  minimum  of 
seven  replicate  aliquots  of  a  blank  or  spiked 
matrix, 

(e)  Calculating  the  mean  concentration  of 
the  analyte.  the  standard  deviation  of  that 
mean,  and  the  MDL.  using  the  formula 
provided  in  this  procedure, 

(f)  Comparing  the  calculated  MDL  to  a 
method-specified  MDL.  relevant  regulatory 
requirements,  or  project-specific  objectives, 
as  appropriate. 

3.2  When  developing  MDL*  for  new  or 
revised  methods,  or  developing  matrix- 
specific  MDLs  for  nationwide  use,  the 
procedure  also  may  include: 

(a)  Conducting  an  optional  pre-test  using 
fewer  replicates  to  verify  that  an  appropriate 


concentration  was  selected  to  perform  the 
MDL  test, 

(b)  Conducting  an  iterative  procedure 
involving  analyses  of  additional  replicates  to 
verify  the  reasonableness  of  the  MDL 
(required  for  method  development), 

(c)  Determining  the  MDL  in  additional 
relevant  matrices  or  in  multiple  laboratories. 

4.0    Procedure 

4.1  Estimate  the  detection  limit  of  the 
method 

If  the  purpose  of  determining  the  MDL  is 
to  verify  laboratory  performance  using  a 
specific  method  or  to  determine  the  MDL  in 
a  specific  matrix,  the  laboratory  should  use 
the  MDL  published  in  the  method  as  the 
initial  estimate.  If  thogMDL  is  being 
determined  for  other  reasons  (e.g.,  method 
development),  the  experience  of  the 
laboratory  is  important  to  properly  estimate 
the  detection  limit.  The  laboratory  must 
include  at  least  one  of  the  following 
considerations  in  producing  this  initial 
estimate: 

4.1.1  The  concentrat  ion  of  analyte  that 
produces  an  instrument  signal/noise  in  the 
range  of  2.5  to  5  for  those  instances  in  which 
an  instrument  is  used  for  the  determination. 

4.1.2  The  concentration  approximately 
equal  to  three  times  the  standard  deviation  of 
replicate  measurements  of  the  analyte  in  a 
blank.  If  analysis  of  the  blank  produces  no 
response  (zero),  use  the  concentration 
approximately  equal  to  three  times  the 
standard  deviation  of  replicate  measurements 
at  the  lowest  concentration  that  always 
produces  a  response. 

4.1.3  A  concentration  in  the  region  of 
constant  or  effectively  constant  standard 
deviation  at  low  concentrations.  This 
assumes  that  the  model  of  Glaser  et  al. 
(1981),  which  includes  a  low  concentration 
region  where  the  standard  deviation  of  the 
measurement  error  is  constant  or  effectively 
constant,  is  suitable  to  describe  the 
measurement  process  for  the  analytical 
method  under  consideration. 

4.1.4  The  lowest  concentration  that  can 
be  detected  by  analyzing  samples  containing 
successively  lower  concentrations  of  the 
analyte. 

4.2  Select  the  matrix  to  be  used  to 
develop  the  MDL.  The  MDL  is  typically 
determined  in  a  reference  matrix.  However, 
it  may  be  determined  in  a  real-world  matrix 
to  verify  that  the  MDL  required  for  a  specific 
application  can  be  achieved  in  that  matrix. 

4.2.1  Reference  Matrix 

The  most  common  reference  matrix  is 
reagent  water.  Reagent  water  is  defined  as 
water  in  which  the  analyte  and  interferences 
are  not  detected  at  the  MDL  or,  if  this  is  the 
initial  estimate,  detected  at  the  detection 
limit  estimated  in  section  4.1.  An 
interference  is  defined  as  a  systematic  error 
in  the  measured  analytical  signal  caused  by 
the  presence  of  a  substance  other  than  the 
analyte.  Other  common  reference  matrices 
are  sand  as  a  reference  matrix  for  soils, 
sediments,  and  other  solid  samples;  and  com 
oil  as  a  reference  matrix. for  tissue  samples. 
After  selecting  the  reference  matrix  to  be 
tested,  proceed  to  section  4.3. 

4.2.2  Matrices  other  than  a  reference 
matrix  , 


4.2.2.1  If  the  MDL  determined  in  a  matrix 
other  than  a  reference  matrix  is  sufficient  to 
meet  requirements  of  the  specific  application 
(e.g.,  the  laboratory  is  able  to  meet  the  MDL 
required  for  compliance  monitoring  or 
published  in  the  method),  it  is  not  necessary 
to  determine  the  MDL  in  a  reference  matrix. 

4.2.2.2  If  the  purpose  of  a  matrix-specific 
MDL  is  to  determine  the  effects  of  matrix 
interferences  in  a  real-world  sample,  the 
laboratory  also  must  determine  the  MDL  in 

9  reference  matrix  to  demonstrate  the 
laboratory's  ability  to  apply  the  method  in 
the  absence  of  interferences. 

Note  to  Section  4.2.2.2:  A  laboratory 
seeking  to  develop  a  matrix-specific  MDL  for 
a  specific  method  must  use  the  same  cleanup 
steps  that  will  be  used  for  analysis  of 
samples. 

4.3     Establish  the  test  concentration  range 
and  prepare  test  samples  Establish  the  test 
concentration  range  per  section  4.3.1.  Prepare 
the  test  samples  from  a  reference  matrix  per 
section  4.3.2,  or  from  an  alternative  matrix 
per  section  4.3.3.  Prepare  a  sufficient 
quantity  of  the  matrix  to  provide  samples  for 
a  minimum  of  seven  analyses. 

Note  to  Section  4.3:  For  analytes  for  which 
a  single-voltime  (bulk)  sample  or  spiked 
single-volume  sample  would  result  in  non- 
homogenous  replicates  (e.g.,  for 
determination  of  "oil  and  grease"),  or  for 
which  preparation  of  a  spiked  single-volume 
sample  is  impractical,  a  minimum  of  seven 
individual  aliquots  should  be  prepared  at  the 
test  concentration. 

4.3.1  Establish  the  test  concentration 
range  as  follows. 

4.3.1.1  If  verifying  an  MDL  that  is 
published  in  an  analytical  method,  the  test 
concentration  should  be  no  more  than  five 
times  the  published  MDL. 

4.3.1.2  If  verifying  an  MDL  required  to 
support  a  regulatory  objective  or  the  objective 
of  a  specific  study  or  program,  the  test 
concentration  should  be  no  more  than  one 
third  the  compliance  or  target  limit. 

4.3.1.3  If  performing  an  MDL  study  for  a 
new  or  revised  method,  the  test 
concentration  should  be  no  more  than  five 
times  the  detection  limit  estimated  in  section 
4.1. 

4.3.1.4  If  performing  an  iteration  (see 
section  4.8),  the  test  concentration  should  be 
no  more  than  five  times  the  MDL  determined 
in  the  most  recent  iteration. 

4.3.2  Preparing  test  samples  from  a 
reference  matrix 

If  a  blank  sample  produces  an  acceptable 
signal  (see  section  4.3.2),  spiking  is  not 
required;  otherwise,  spike  the  reference 
matrix  at  the  concentration  established  in 
section  4.3.1.  Proceed  to  section  4.4. 

Note  to  Section  4.3.2:  The  laboratory  must 
ensure  that  the  levels  in  blanks  are  not  too 
high.  Otherwise,  the  resulting  MDL  produced 
may  be  artificially  biased.  For  a  spiked 
sample,  the  concentration  of  the  contaminant 
in  the  blank  should  not  be  a  significant 
portion  of  the  total  concentration  since  this 
also  could  result  in  an  artificial  bias  for  the 
MDL.  It  is  important  to  spike  the  analyte  at 
the  proper  concentration  (section  4.3)  to 
ensure  the  MDL  is  determined  accurately. 

4.3.3  Preparing  test  samples  from  a 
matrix  other  than  a  reference  matrix 


Analyze  three  aliquots  of  the  sample 
matrix  to  characterize  the  concentration  of 
the  target  analyte(s)  present  in  the  matrix. 

4.3.3.1  If  the  average  measured 
concentration  of  the  analyte  in  the  matrix  is 
less  than  five  times  the  concentration 
established  in  section  4.3.1,  proceed  to 
section  4.4. 

4.3.3.2  If  the  average  measured 
concentration  of  the  analyte  in  the  matrix  is 
less  than  the  concentration  range  established 
in  section  4.3.1,  spike  the  matrix  to  bring  the 
concentration  of  the  analyte  to  the 
established  concentration  range  and  proceed 
to  section  4.4. 

,4.3.3.3     If  the  average  measured 
concentration  of  the  analyte  in  the  matrix  is 
greater  than  the  concentration  range 
established  in  section  4.3.1,  reduce  the 
concentration  of  the  analyte  to  the 
established  concentration  range,  using  one  of 
the  following  techniques  before  proceeding 
to  section  4.4: 

4.3.3.3.1  Selectively  remove  the  analyte 
from  the  matrix. 

4.3.3.3.2  Obtain  another  matrix  with  a 
lower  concentration  of  the  analyte. 

4.3.3.3.3  Dilute  a  sample  of  the  matrix 
with  the  appropriate  reference  matrix.  For 
example,  if  the  matrix  is  aqueous,  dilute  the 
sample  with  reagent  water. 

Note  to  Section  4.3.3.3.3:  Dilution  should 
be  used  only  if  the  analyte  cannot  be 
.selectively  removed  (3.3.3.1)  or  if  another 
matrix  with  a  lower  analyte  concentration 
cannot  be  obtained  (3.3.3.2)  because  dilution 
of  the  sample  has  the  potential  to  dilute  any 
interferences  present. 

4.4     Perform  the  analyses 

4.4.1  The  analyses  in  section  4.4.3  ' 
(optional  pre-test  of  estimated  detection 
limit)  and  4.2  (MDL  analyses)  must  be 
performed  using  all  of  the  routinely 
employed  calibration,  sample  handling, 
processing,  and  result  calculations  specified 
in  the  analytical  method.  For  example,  many 
methods  contain  multiple  sample  cleanup 
options;  any  and  all  cleanup  options 
routinely  used  to  analyze  a  sample  must  be 
used  when  analyzing  the  replicate  samples 
prepared  in  section  4.3. 

4.4.2  Similarly,  if  the  analytical  method 
employs  recovery-correction  or  blank- 
correction  procedures  for  calculating  results, 
those  procedures  must  be  used  when 
calculating  results  of  an  analysis  of  each 
aliquot.  If  a  recovery-  or  blank-correction 
procedure  is  not  specified  in  the  test  method, 
such  correction  must  not  be  used. 

4.4.3  Optional  pre-test 

It  may  be  economically  and  technically 
dejirable  to  evaluate  the  estimate  of  the 
detection  limit  (section  4.1)  before 
proceeding  with  determination  of  the  MDL  in 
section  4.5.  This  pre-test  attempts  to  ensure 
that  the  MDL  study  is  being  conducted  at  the 
correct  concentration  to  prevent  repeating  the 
entire  study;  it  may  be  particularly  useful 
when  the  analytical  costs  are  high.  To 
evaluate  the  estimated  detection  limit, 
proceed  as  follows: 

4.4.3.1  Process  three  aliquots  of  the  test 
sample  prepared  in  section  4.3  through  the 
entire  method,  per  section  4.5. 

4.4.3.2  Calculate  the  standard  deviation 
of  results  for  the  three  aliquots  as  follows: 
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s=A  -L 


1 


n^>-^f 


n-I 


Where: 
X,  =  a  result  in  the  method  reporting  units 

obtained  from  analysis  of  a  sample 

aliquot.  i=l  to  3 
X  =  mean  of  the  three  results,  and 
n  =  number  of  sample  aliquots  (3  in  this  case) 

4.4.3.3  Calculate  a  preliminary  MDL  as 
follows: 

Preliminary  MDL  =  6.96s 

Where: 

6.96  =  Student's  /-value  appropriate  for  a 

99%  confidence  level  and  two  degrees  of 

freedom 
s  =  standard  deviation  of  the  results  of 

analyses  of  the  three  replicates  from 

section  4.4.3.2 

4.4.3.4  If  the  preliminaiV  MDL  is  in  the 
range  of  0.2— 1.0  times  the  concentration  in 
the  spiked  .sample  (section  4.3).  analyze  a 
minimum  of  four  additional  aliquots  and 
proceed  using  the  procedure  in  section  4.5. 
Use  all  seven  measurements  for  calcTilation 
of  the  MDL.  Otherwise,  produce  a  new  bulk 


sample  per  section  4.3.  with  the  analyte  at 
the  concentration  of  the  preliminary  MDL 
and  either  repeat  section  4.4.3,  or  proceed  to 
section  4.5  for  determination  of  the  MDL. 

4.5  MDL  determination 

4.5.1  Process  at  least  seven  aliquots  of  the 
test  sample  prepared  in  section  4.4  or  section 
4.4.3  through  the  entire  analytical  method. 

4.5.2  Make  all  computations  as  specified 
in  the  method,  with  final  results  in  the 
method-specified  reporting  units. 

4.5.3  To  obtain  a  valid  MDL,  all  of  the 
analytical  results  must  be  positive  numbers. 
If  any  of  the  results  are  negative  or  zero, 
increase  the  test  concentration  (per  section 
4.3)  and  repeat  the  MDL  procedure. 

4.5.4  If  more  than  seven  aliquots  are 
prepared  and  analyzed,  the  results  from  all 
the  aliquots  must  be  used  to  calculate  the 
MDL.  except  as  described  in  section  4.9. 

4.6  Calculate  the  standard  deviation,  s,  as 
follows: 


X,  =  a  result,  in  the  method  reporting  units, 
obtained  from  analysis  of  a  sample 
aliquot,  i=1  to  n 
X  =  mean  of  the  results,  and 
n  =  number  of  sample  aliquots 

Note  to  Section  4.6:  When  using  a  program 
such  as  a  spreadsheet  to  calculate  the 
standard  deviation  (s),  make  certain  that  the 
sample  standard  deviation,  which  uses  (n  -  1) 
in  the  denominator,  is  calculated,  rather  than 
the  population  standard  deviation  (o),  which 
uses  n  in  the  denominator. 

4.7    Calculate  the  MDL 


The  MDL  is  calculated  as: 

=  0.99) 


MDL  =  sxt('._,  ,_^^ 


s  = 


li(x.-xr 


Where: 

s  =  standard  deviation  of  the  results 
calculated  in  section  4.6 

t,„_  I.  I  -a=<)w,  =  Students' ,  ,aiuc  Appropriate 
for  a  99%  confidence  level  and  (n  -  1) 
degrees  of  freedom,  from  the  table  below. 


Where: 


Table  of  Student's  ^VALUES  at  the  99%  Confidence  Level 


Numbier  of  replicates  for 


Singles  MDL 
(df  =  n-1) 


7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 


Iterative 

MDL 

(df  =  n-2) 


N/A 

N/A 

N/A 

N/A 

N/A 

U/A 

14 

15 

16 

17 

18 

19 

20 


Degrees  o1 

freedom 

(df) 


6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


t(n-  I. 


3.143 
2.998 
2.896 
2.821 
2.764 
2.718 
2.681 
2.650 
2.624 
2.602 
2.583 
2.567 
2.552 


Note  to  Section  4.7:  Degrees  of  freedom  = 
(n  -  1)  if  a  single  MDL  study  is  performed.  If 
an  iterative  MDL  study  is  performed,  degrees 
of  freedom  =  (nn  +  ni  -  2),  as  described  in 
section  4.8:  N/A  indicates  that  the  number  of 
degrees  of  freedom  in  this  row  does  not  apply 
to  an  iterative  MDL  study. 

4.8     Iterate  and  verify  the  reasonableness 
of  the  MDL 

When  developing  an  MDL  for  a  new  or 
revised  method,  or  when  developing  a 
matrix-specific  MDL,  the  MDL  procedure 
mu.st  be  iterated  and  the  reasonableness  of 
the  MDL  determined  using  an  F-test,  as 
described  in  sections  4.8.1  through  4.8.4. 
When  verifying  a  method-,  matrix-, 
program-,  or  study-specific  MDL,  the  MDL  is 
determined  as  described  in  section  4.8.5  and 
iteration  may  not  be  necessary. 

4.8.1     Iteration 

When  developing  an  MDL  for  a  new  or 
revised  method,  the  spiking,  analysis,  and 


calculation  steps  (sections  4.3  to  4.6)  must  be 
repealed  using  a  spike  at  no  more  than  five 
times  the  MDL  determined  initially  or  in  the 
most  recent  iteration,  to  confirm  the 
reasonableness  of  the  MDL. 

4.8.2    Once  the  iteration  is  complete  [i.e.. 
two  successive  MDL  estimates  have  been 
produced),  calculate  the  F-ratio  (F)  as: 


F  = 


v"h-' 


V"!-' 


Where: 
Sh*  =  variance  estimate  from  the  higher  spike 

concentration 
si^  =  variance  estimate  from  the  lower  spike 

concentration 
ni,  =  number  of  observations  at  the  higher 

concentration 


ni  =  number  of  observations  at  the  lower 
concentcation 
4.8.3     For  seven  replicates  at  each 
concentration,  the  90th  percentile  of  the 
distribution  of  the  F-statistic  is  3.055. 

4.8.3.1  If  seven  replicates  were  analyzed 
at  each  spike  concentration  and  F  >3.055,  the 
two  variances  are  different  and  the  MDL 
determined  at  the  higher  spike  concentration 
is  not  a  reasonable  estimate.  In  this  case, 
return  to  section  4.3  and  produce  another 
sample  at  a  test  concentration  below  the 
higher  of  the  two  previous  iterations,  analyze 
a  minimum  of  seven  aliquots,  calculate  the 
MDL,  and  repeat  the  F-test  in  section  4.8.2. 

4.8.3.2  If  F  <  3.055  for  seven  replicates  at 
each  concentration,  the  two  Variances  are  not 
different.  Proceed  to  section  4.8.4. 

Note  to  Section  4.8.3.2:  If  more  than  seven 
replicates  are  used,  the  appropriate  F-statistic 
is  determined  from  the  table  below. 


Table  of  F-Statistic  Values 


F-statistic 

6 

7 

8 

9 

6                                                         

3.055 
2.827 
2.668 
2.551 

3.014 
2.785 
2.624 
2.505 

2.9R3 
2J52 
2.589 
2.469 

2.958 

7                                                       :, 

2.725 

8 

2.561 

9 

2.440 

4.8.4    When  the  process  has  been  iterated 
and  the  results  pass  the  F-test  in  section 
4.8.3,  the  final  MDL  is  calculated  by  pooling 
the  results  from  the  two  iterations  that  passed 
the  F-test.  The  pooled  standard  deviation  is 
calculated  as: 


*  pooled 


|(n,-lXs,)^(n.-lXs.f 


(nh  +  n,-2) 


Where: 
(Sh)2  =  variance  estimate  from  the  higher 

spike  concentration 
(s,)2  =  variance  estimate  from  the  lower  spike 

concentration 
nh  =  number  of  sample  aliquots  used  for  the 

higher  spike  concentration 
ni  =  number  of  sample  aliquots  used  for  the 

lower  spike  concentration 
4.8.5    The  pooled  MDL  is  calculated  using 
the  pooled  standard  deviation  and  the 
Student's  t-value  for  (nh  +  ni  -  2)  degrees  of 
freedom  (e.g.,  12  degrees  of  freedom  for  two 
iterations  with  seven  aliquots  each). 

MDLpooied  =  Spoo^  ^%^  +  n,-2,  1-0=0.99) 

Where:    • 
Spooled  =  pooled  standard  deviation  of  the 

results 
t(nh  +  ni-2. 1  a  =  0.99)  =  Student's  f-value 

appropriate  for  a  99%  confidence  level 
and  (nh-fni)  aliquots 

For  12  degrees  of  freedom,  the  t-value  is 
2.681.  If  more  than  seven  replicates  were 
used  for  either  iteration,  the  appropriate  t- 
value  must  be  determined  from  the  table 
given  in  section  4.7. 

4.8.5    When  verifying  a  method-,  matrix-, 
program-,  or  study-specific  MDL,  the 
determined  MDL  is  compared  to  the  method- 
specified  MDL,  the  MDL  required  to  support 
a  regulatory  objective,  or  the  MDL  required 
to  support  em  objective  of  a  specific  study  or 
program.  If  the  required  MDL  is  not  met  for 
the  analyte,  make  sure  that  all 
instrumentation  and  technical  aspects  of  the 
process  (reagent  concentrations,  temperature, 
clean  glassware,  proper  dilutions,  etc.)  are 
checked  and  assessed  to  be  working  properly 
before  a  repeat  of  the  analyses.  If  the  second 
attempt  fails,  iteration  at  a  more  appropriate 
spiking  level  for  that  analyte  is  necessary 
until  the  requirement  is  met.  If  the 
regulatory,  study,  or  program  objective  is  not 
known,  the  MDL  is  verified  if  the  determined 
MDL  is  less  than  or  equal  to  the  method- 
specified  MDL. 

4.9    Suspected  Outliers 

4.9.1    Results  associated  with  a  known, 
spurious  error  that  occurred  during  analysis 
should  be  discarded,  or  where  appropriate, 
corrected.  Spurious  errors  include  those  that 


Numt>er  of  data  points  (n) 

Ciitical  values 
forT 

7  

2.020 

8 .-....' 

2.126 

9      

2.215 

10     

2.290 

11   

2.355 

12 

2.412 

13 V 

14 

2.462 
2.507 

15 

2.549 

arise  through  human  error  or  instrument  TABLE  OF  CRfTICAL  V/VLUES  FOR  T  IN 

malfunction,  such  as  transposing  digits  in  a  j^£  GRUBBS  TEST 

number  while  recording  data,  arithmetical 
errors  when  calculating  results,  double- 
spiking  of  an  aliquot,  or  the  presence  of  an 
air  bubble  lodged  in  a  spectrophotometer 
flow-through  cell.  Recording  or  arithmetical 
errors  can  and  should  be  corrected,  and  the 
corrective  actions  documented  prior  to  use  of 
results.  Results  associated  with  spurious 
errors  that  cannot  be  corrected  will  invalidate 
the  measurement  and  should  not  be 
incorporated  into  the  MDL  determination. 
4.9.2    If  random  or  spurious  errors  are 
suspected,  it  may  be  appropriate  to  apply  a 
statistically  accepted  analysis  of  outliers, 
such  as  Grubbs  test  described  below.  Any  4.9.4    Example  application  of  the  outlier 

outlying  result  should  be  considered  with  test 

care  to  identify  potential  causes.  It  is  4.9.4.1    Consider  the  following  ranked 

generally  not  an  accepted  practice  to  reject  a       data  set  with  seven  observations:  0.0449, 
value  purely  on  statistical  grounds.  0.0458,  0.0462.  0.0469,  0.0471.  0.0475,  and 

Therefore,  EPA  recommends  that  when  the         0.0508. 

cause  of  a  potential  outlier  cannot  be  4.9.4.2    Its  mean,  X,  is  0.0470,  and  its 

attributed  to  spurious  causes,  the  MDL  test  be     standard  deviation,  s.  is  0.0019. 
repeated  for  the  analyte(s)  in  which  such  an  4.9.4.3    Calculate:  T,  =  (0.0470  -  0.0449)/ 

outlier  occurs.  0.0019  =  1.132  and  T„  =  (0.0508-0.0470)/ 

0.0019  =  2.007 

4.9.4.4  Select  the  larger  value:  T  = 
max{1.132,  2.007}  =  2.007 

4.9.4.5  Compare  T  with  the 
corresponding  critical  value  in  the  second 
line  of  the  table  above,  where  n=7  and  the 
critical  value  of  T  =  2.020. 

Since  the  calculated  value  of  T.  2.007,  is 
not  larger  than  the  critical  value  in  the  table, 
2.020,  there  is  insufficient  evidence  to 
conclude  that  any  of  the  observed  data  points 
is  an  outlier,  and  the  MDL  would  be 
calculated  from  all  seven  results. 


Note  to  Section  4.9.2:  If  more  than  seven 
aliquots  are  prepared  and  analyzed,  results 
from  all  aliquots  must  be  used  in  the  MDL 
determination  unless  they  have  been 
determined  to  be  outliers  as  described  above. 
Given  the  small  number  of  replicates 
typically  used  to  determine  the  MDL,  it  is 
inappropriate  to  use  a  data  set  that  contains 
more  than  one  statistical  outlier. 

4.9.3    The  use  of  Grubbs  test  for  outiiers 
is  described  below,  followed  by  an  example 
(section  4.9.4). 

4.9.3.1  Rank  the  n  observed  data  points  in 
the  order  of  increasing  numerical  value:  Xi 

<  X2  <...<X„ 

4.9.3.2  Using  the  mean,  X,  and  standard 
deviation,  s,  from  section  4.6,  calculate: 


T,= 


(X-X,) 


andT„  = 


(Xn-X) 


Where: 
Xi  =  lowest  observed  value  of  X 
X„  =  highest  observed  value  of  X 

4.9.3.3  Choose  the  larger  of  T,  and  T„. 

4.9.3.4  Compare  the  larger  calculated 
value  of  T  (e.g.,  Ti  or  T„)  with  the  critical 
value  appropriate  for  the  number  of 
observations  (n)  from  the  table  below.  If  T  is 
larger  than  the  critical  value  in  the  table,  then 
the  smallest  (when  testing  Ti)  or  largest 
(when  testing  T„)  observed  data  point  is 
considered  to  be  an  outlier  with  95% 
confidence. 
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B.  Definition  and  Procedure  for  the 
Determination  of  the  Minimum  Level  of 
Quantitation  (ML) 

1.0    Definition 

The  minimum  level  of  quantitation  (ML)  is 
the  lowest  level  at  which  the  entire  analytical 
system  gives  a  recognizable  signal  and 
acceptable  calibration  point  for  the  analyte. 
The  ML  represents  the  lowest  concentration 
at  which  an  analyte  can  be  measured  with  a 
known  level  of  confidence.  It  may  be 
equivalent  to  the  concentration  of  the  lowest 
calibration  standard,  assuming  that  all 
method-specified  sample  weights,  volumes, 
and  cleanup  procedures  have  been 
employed.  It  is  functionally  analogous  to  the 
"determination  limit"  described  by  Currie 
(1968)  and  the  Limit  of  Quantification  (LOQ) 
described  by  the  American  Chemical  Society 
(Keith  e(  a/., 1980,  McDougal  et  ai.  1983)  and 
Currie  (1995). 

Note  to  Section  1.0:  The  ML  is  directed  at 
obtaining  a  10%  relative  standard  deviation 
for  determination  of  an  analyte  in  an 
environmental  sample.  This  error  may  be 
reduced  by  making  multiple  determinations 
of  the  analyte  in  the  sample. 

2.0    Scope  and  Application 

'    2.1    The  ML  is  typically  established  by  the 
organization  that  develops  or  modifies  an 
analytical  test  method.  A  laboratory  that 
employs  the  method  would  be  expected  to 
include  calibration  standards  that  encompass 
the  ML  when  it  calibrates  an  analytical 
system,  unless  a  higher  quantitation  level  is 
acceptable  for  a  specific  application.  If  an  ML 


is  not  specified  in  a  method,  a  laboratory  may 
use  the  ML  procedure  to  establish  the  lowest 
calibration  point. 

2.2  This  procedure  is  intended  for  use  in 
EPA's  Clean  Water  Act  (CWA)  programs.  An 
alternative  procedure  may  be  used  (e.g.,  from 
a  voluntary  consensus  standards  body)  to 
establish  the  sensitivity  of  an  analytical 
method  provided  the  resulting  quantitation 
limit  meets  the  sensitivity  needs  (i.e.,  data 
quality  objective)  for  the  specific  application. 

2.3  Laboratories  are  encouraged,  but  not 
required,  to  periodically  demonstrate 
recovery  of  the  target  analyte  near  the 
published  ML  or  laboratory-established  ML 
by  preptaring  a  reference  matrix  sample 
spiked  at  the  ML  and  analyzing  it  using  all 
sample  handling  and  processing  steps 
described  in  the  method.  If  the  method  does 
not  provide  acceptance  criteria  for  such  an 
ML  standard,  the  laboratory  can  make  an 
assessment  of  whether  acceptance  criteria  for 
other  spiked  reference  matrix  samples  (e.g., 
laboratory  control  samples,  laboratory 
fortified  blanks,  ongoing  precision  and 
recovery  samples,  etc.)  are  appropriate  to 
evaluate  analyte  recovery  at  the  ML. 
Alternatively,  the  laboratory  may  develop  its 
own  acceptance  criteria  based  on  data 
gathered  by  the  laboratory  over  time. 

3.0    Procedure 

3.1    The  ML  is  based  on  10  times  the 
standard  deviation  of  the  results  of  replicate 
analyses  of  a  matrix  containing  the  analyte. 
The  method  detection  limit  (MDL)  is  also 
based  on  the  same  standard  deviation, 
multiplied  by  the  Student's  t-value 


appropriate  for  a  99%  confidence  level  and 
corresponding  degrees  of  freedom.  Because 
the  standard  deviation  may  not  be  readily 
available,  the  ML  is  often  calculated  as  a 
factor  times  the  MDL. 

3.1.1  Calculating  the  ML  based  on  MDL 
study  data 

When  available,  obtain  the  actual  standard 
deviation  value  from  the  MDL  study  and 
calculate  the  ML  directly,  as  10  times  the 
standard  deviation.  If  an  iterative  MDL  study 
is  performed,  calculate  the  MDL  as  10  times 
the  pooled  standard  deviation. 

3.1.2  Calculating  the  ML  based  on  the 
MDL  Assuming  a  single  iteration  of  seven 
replicates  is  used  to  determine  the  MDL,  the 
number  of  degrees  of  freedom  is  6,  and  the 
Student's  f-value  is  3.143.  Therefore,  the 
MDL  is: 

MDL  =  3.143  xs 
and  the  ML  is: 


ML=10xs  = 


10 


X  MDL  =  3.1 8  X  MDL 


3.143 

3.1.3    If  the  MDL  is  calculated  from  other 
than  sev6n  replicates  or  using  the  iterative 
procedure,  the  factor  of  3.18  will  change,  and 
the  table  below  is  used  to  establish  the 
correct  multiplier.  For  example,  if  an 
iterative  MDL  study  is  performed  consisting 
of  exactly  7  replicates  in  each  iteration,  the 
resulting  pooled  MDL  would  incorporate  12 
degrees  of  freedom,  and  the  equation  for  the 
ML  above  would  be  modified  accordingly, 
using  a  multiplier  of  3.73. 


Table  of  Student's  ^-values  at  the  99%  Confidence  Level  and  ML  Multipliers 


:     Number  of  replicates  for 

Degrees  of 

freedom 

(dO 

t(n-l.l-OU.0.99) 

ML 

Single  MDL  (df=n-1) 

Iterative  MDL 
(df=n  -  2) 

multiplier 

7  

8  

9  

10  

11 

- ■ • 

N/A 

N/A' 

N/A 

N/A 

N/A 

N/A 

14 

IS 

16 

17 

18 

19 

20 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

3.143 
2.996 
2.896 
2.821 
2.764 
2.718 
2.681 
2.650 
2.624 
2.602 
2.583 
2.567 
2.552 

3.18 
3.34 
3.45 
3^ 
3.62 

12  

13  

3.68 
3.73 

14 

3.77 

15                       

3.81 

16  

17  

18 

19  : 

3.84 
3.87 
3.90 
3.92 

Note  to  Table:  Degrees  of  freedom  =  (n  -  1 ) 
if  a  single  iteration  MDL  study  is  performed 
and  (nh  -»-  ni  -  2)  if  an  iterative  MDL  study  is 
performed;  N/A  indicates  that  the  number  of 
degrees  of  freedom  in  this  row  does  not  apply 
to  an  iterative  MDL  study. 

4.0    Hounding 

The  ML  may  be  used  to  establish  the 
lowest  calibration  point  for  the  analyte. 
Therefore,  in  order  to  facilitate  the 
preparation  of  calibration  standards 
containing  the  analyte  without  undue 
difficulty,  the  ML  may  be  rounded  to  the 


nearest  multiple  of  1,  2,  or  5  x  10",  where 
n  is  an  integer. 
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and  public  comment  period. 

SUMMARY:  Today's  action  announces  the 
availability  of  a  recent  assessment  of 
detection  and  quantitation  procedures 
used  by  EPA  to  determine  the 
sensitivity  of  analytical  (test)  methods 
under  EPA's  Clean  Water  Act  (CWA). 
EPA's  method  detection  limit  (MDL) 
and  minimum  level  of  quantitation  (ML) 
are  used  to  define  test  sensitivity  under 
the  CWA.  The  MDL  is  used  to  determine 
the  lowest  concentration  at  which  a 
substance  is  detected  or  is  "present"  in 
a  sample.  The  ML  appears  in  many  EPA 
methods  and  has  been  used  to  describe 
the  lowest  concentration  of  a  substance 
that  gives  a  recognizable  signal,  or  as  a 
quantitation  limit.  The  Assessment 
Document  includes  an  evaluation  of  the 
MDL  and  ML  procedures  and  alternative 
approaches  for  defining  test  sensitivity. 
This  Assessment  Document  has  been 
peer-reviewed  and  is  now  available  for 
public  review  and  comment. 
DATES:  Comments  must  be  postmarked, 
delivered  by  hand,  or  electronically 
mailed  on  or  before  July  10,  2003. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  11:59  p.m. 
Eastern  Time  on  July  10,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to  Water  Docket,  U.S. 
Environmental  Protection  Agency 
(4101T),  1200  Pennsylvania  Avenue 
NW.,  Washington  DC  20460,  or 
electronically  through  EPA  Dockets  at 
http://www.epa.gov/edocket/,  AMention 
Docket  ID  No.  OW-2003-0003.  See  Unit 
C  of  the  SUPPLEMENTARY  INFORMATION 
section  for  additional  ways  to  submit 
comments  and  more  detailed 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Telliard;  Engineering  and 
Analysis  Division  (4303T);  Office  of 
Science  and  Technology;  Office  of 
Water;  U.S.  Environmental  Protection 
Agency;  Ariel  Rios  Building:  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460,  or  call  (202)  566-1061  or  e- 
mail  at  teUiard.william@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2003-0003. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  The  official  public  docket 
is  the  collection  of  materials  that  is- 
available  for  public  viewing  at  the  Water 
Docket  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B 102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/  to 
submit  or  view  public  comments,  to 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  I.A.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  commefats,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 


contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copjnrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will  * 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiu«  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  However,  late  comments 
may  be  considered  if  time  permits. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  Jechnical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
.  provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 
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i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  OW-2003-0003.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
docket@epa.gov  Attention  Docket  ID  No. 
OW-2003-0003.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiu^d  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official-  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  I.B.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  fde  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  an  original  and  three 
copies  of  your  comments  to:  Water 
Docket,  Environmental  Protection 
Agency.  Mailcode:  4101T.  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC,  20460.  Attention  Docket  ID  No. 
OW-2003-0003. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to  EPA  Docket 
Center  (EPA/DC).  EPA  West.  Room 
B102,  1301  Constitution  Avenue.  NW.. 
Washington,  DC.  Attention  Docket  ID 
No.  OW-2003-0003.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  I.A.I. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM>  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 


CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  th^t  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

.    4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  slibmit  your 
dbmments  by  the  comment  period 
deadline. 

8.  Ensure  proper  receipt  by  EPA  by 
identifying  the  appropriate  docket 
identiflcation  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

n.  Summary  of  EPA's  Assessment 

EPA  completed  an  assessment  for 
determining  the  sensitivity  of  analytical 
test  methods  [i.e.,  procedures  for 
determining  detection  and  quantitation) 
and  their  application  to  Clean  Water  Act 
(CWA)  programs.  The  assessment 
examines  the  method  detection  limit 
(MDL)  and  minimum  level  of 
quantitation  (ML)  procedures  currently 
used  by  the  Agency  for  determining  test 
sensitivity  for  CWA  applications.  It  also 
considers  alternative  concepts  and 
procedures.  EPA  conducted  the 
assessment  to  partially  fulfill  certain 
provisions  of  a  settlement  agreement 


with  the  Alliance  of  Automobile 
Manufacturers,  et  ai,  which ^is 
discussed  further  below. 

On  June  8.  1999,  EPA  published  a 
final  rule  adding  EPA  Method  1631. 
Revision  B:  Mercury  in  Water  by 
Oxidation,  Purge  and  Trap,  and  Cold 
Vapor  Atomic  Fluorescence 
Spectrometry  (Method  1631)  to  the 
"Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants"  under  section  304(h)  of  the 
Clean  Water  Act.  Following 
promulgation,  the  Alliance  of 
Automobile  Manufacturers,  the 
Chemical  Manufacturers  Association, 
and  the  Utility  Water  Act  Group 
("Petitioners")  and  the  American  Forest 
and  Paper  Association  ("Intervenor") 
filed  a  lawsuit  challenging  the  method. 
The  challenge  addressed  specific 
aspects  of  EPA  Method  1631  as  well  as 
the  general  procedures  used  to  establish 
the  method  detection  limit  (MDL)  and 
minimum  level  of  quantitation  (ML) 
specified  in  the  method.  On  October  19, 
2000.  EPA  entered  into  a  settlement 
agreement  with  the  Petitioners  and 
Intervenor  [Alliance  of  Automobile 
Manufacturers,  et  al.  v.  EPA.  No.  99- 
1420  (D.C.  Cir.);  the  "settlement 
agreement"). 

Clause  6  of  the  settlement  agreement 
provides  for  EPA  to  assess  existing 
Agency  and  alternative  procedures  for 
determining  detection  and  quantitation 
limits  under  the  Clean  Water  Act  and  to 
sign  a  notice  for  publication  in  the 
Federal  Register  on  or  before  February 
28,  2003.  inviting  comment  on  the 
assessment.  The  settlement  agreement 
further  provides  for  EPA  to  submit  its 
assessment  to  formal  peer  review  by 
experts  in  the  fields  of  analytical 
chemistry  and  in  the  statistical  aspects 
of  analytical  data  interpretation.  EPA 
drafted  an  Assessment  Document 
describing  the  issues  associated  with  the 
assessment  process,  the  detection  and 
quantitation  concepts  and  procedures 
evaluated,  the  criteria  used  for  the 
evaluation,  the  evaluation  results,  and 
the  conclusions  of  the  assessment.  EPA 
then  conducted  a  peer  review  of  the 
draft  Assessment  Document  in  August 
2002.  As  stipulated  in  the  settlement 
agreement,  EPA  provided  the  draft 
Assessment  Document  to  the  Petitioners 
and  Intervenor  for  concurrent  review 
and  comment  in  August  2002. 

Following  peer  review,  EPA  revised 
the  Assessment  Document  to 
incorporate  peer  review  comments.  The 
revised  assessment  is  contained  in  a 
document  titled,  "Technical  Support 
Document  for  the  Assessment  of 
Detection  and  Quantitation  Concepts" 
(EPA  821-  R-03-005.  February,  2003), 
or  "Assessment  Document."  The 


Assessment  Document,  the  peer  review 
comments,  and  comments  from  the 
Petitioners  and  Intervenor  are  available 
in  the  docket  for  this  notice.  The 
purpose  of  this  notice  is  specifically  to 
request  comment  on  the  Assessment 
Document. 

Elsewhere  in  today's  Federal  Register. 
the  Agency  is  proposing  revisions  to  the 
MDL  definition  and  procedure  codified 
at  40  CFR  part  136.  Appendix  B,  and  is 
also  proposing  to  add  a  definition  of  the 
ML  at  40  CFR  136.2.  The  proposed 
revisions  are  based  on  the  findings  from 
the  assessment  and  are  fully  discussed 
in  the  proposed  rule.  To  comment  on 
these  proposed  revisions,  readers  are 
referred  to  the  Proposed  Rules  section  of 
today's  Federal  Register  for  the 
Guidelines  Establishing  Test  Procediu-es 
for  the  Analysis  of  Pollutants; 
Procedures  for  Detection  and' 
Quantitation. 

The  settlement  agreement  stipulates 
that  EPA's  assessment  of  concepts  and 
procedures  for  detection  and 
quantitation  be  submitted  for  public 
review  and  comment  for  a  period  of  no 
less  than  120  days.  The  settlement 
agreement  also  requires  EPA  to  sign  a 
final  notice  taking  action  on  the 
assessment  on  or  before  September  30, 
2004.  By  this  notice,  EPA  invites  the 
public  to  comment  on  the  Assessment 
Document.  The  public  comment  period 
is  open  for  120  days  and  will  close  on 
July  10,  2003. 

After  EPA  considers  public 
comments,  it  will  publish  a  notice 
taking  final  action  on  the  assessment  by 
September  30,  2004. 

Dated:  February  28.  2003. 
Christine  Todd  Whitman, 

Administrator 

[FR  Doc:.  03-5711  Filed  3-11-03;  8:45  am] 

BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
P.O.  022403D] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
FIstieries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

agency:  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  National 
Marine  Fisheries  Service  (NMFS) 
action:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 


summary:  The  Administrator.  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made.a  preliminary  determination 
that  the  subject  EFP  application 
contains  all  the  required. information 
and  warrants  further  consideration.  TTie 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  imder  the  EFPs 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  (NE) 
Multispecies  Fishery  Management  Plan 
(FMP).  However,  further  review  and 
consuhation  may  be  necessary  before  a 
final  determination  is  made  to  issue 
EFPs.  Therefore,  NMFS  announces  that 
the  Regional  Administrator  proposes  to 
issue  EFPs  that  would  allow  four  vessels 
to  conduct  fishing  operations  that  are 
otherwise  restricted  by  the  regulations 
governing  the  fisheries  of  the 
Northeastern.  United  States.  The  EFPs 
would  exempt  these  vessels  from 
minimum  mesh  size  requirements  ofthe 
Gulf  of  Maine  (COM)  and  Georges  Bank 
(GB)  Regulated  Mesh  Areas  (RMAs)  and 
from  the  seasonal  GOM  Rolling  Closure 
Areas  II  and  III.  The  proposed 
experiment  would  test  a  separator  panel 
designed  to  separate  haddock  ft°om  cod 
in  the  GOM  and  GB  RMAs.  All 
experimental  work  would  be  monitored 
by  Manomet  Center  for  Conservation 
Sciences  (Manomet)  personnel. 
Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number 
(see  ADDRESSES)  on  or  before  March  27. 
2003. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator.  NMFS,  NE  Regional 
Office.  1  Blackburn  Drive.  Gloucester. 
MA  01930.  Mark  the  outside  of  the 
envelope  "Comments  on  Manomet 
Separator  Trawl  EFP  Proposal." 
Comments  may  .also  be  sent  via  fax  to 
(978)  281-9135.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Sagar.  Fisheries  Management 
Specialist,  978-281-9104. 
SUPPLEMENTARY  INFORMATION:  An  initial 
application  from  Manomet  was  received 
on  December  6,  2002.  and  the 
application  was  completed  on  January 
31.  2003.  The  proposed  study  would 
test  a  modified  trawl  net  with  a 
separator  panel,  designed  to  separate 
haddock  from  cod.  The  modified  net 
would  be  built  with  a  4-inch  mesh 
horizontal  separator  panel  dividing  the 


trawl  codend  into  an  upper  and  lower 
codend.  Both  codends  would  be 
constructed  with  legal  minimum  mesh' 
size  and  the  net  would  be  fully 
compliant  with  current  regulations 
except  for  the  insertion  of  a  small  mesh 
separator  panel.  The  study  would 
involve  four  phases.  The  first  phase 
would  consist  of  development  and 
construction  of  a  separator  trawl  net. 
Phase  two  would  involve  a  series  of  sea 
trials  conducted  with  an  luiderwater      "-■ 
video  camera  to  ensure  that  the  trawl 
and  separator  panel  are  fishing  properly. 
Trials  would  take  place  in  shallow 
water  to  ensure  high  quality  video 
imaging.  This  process  would  take  up  to 
2  days.  Phase  diree  would  be  the 
experimental  sea  trials.  Four 
commercial  vessels  would  fish  5  days 
each,  making  approximately  five  tows 
per  day  for  a  total  of  100  tows  for  this 
portion  of  the  study.  Tow  length  would 
be  approximately  30  minutes  and 
experimental  tows  would  mimic  normal 
fishing  practices.  This  would  result  in  a 
toteil  of  22  sea  days  for  the  entire  study 
(including  2  days  for  preliminary  sea 
trials).  Participating  vessels  would  be 
required  to  notify  NMFS  prior  to 
commencing  an  experimental  fishing 
trip.  The  final  phase  of  the  experiment 
would  be  data  analysis  and  reporting.    , 
including  a  video  analysis. 

The  proposed  study  area  would  take 
place  off  the  coast  of  Cape  Cod.  MA. 
inside  the  area  defined  by  the  following 
coordinates:  42°15'  N.  lat..  70°15'  W. 
long.;  42°15'  N.  lat..  69°30'  W.  long.; 
42°00'  N.  lat..  69°30'  W.  long.;  42°00"  N. 
lat..  68°30'  W.  long.;  41°30'  N.  lat., 
68°30'  W.  long.;  41°30'  N.  lat.  70°00'  W. 
long,  following  the  Cape  Cod  shoreline 
north  to  42°00'  N.  lat..  70°00'  W.  long.; 
42°00'  N.  lat..  70°15'  W.  long.:  and 
42°15'  N.  lat..  70°15'  W.  long.  Areas 
subjected  to  permanent  closures  would 
be  avoided.  The  EFPs  would  allow  for 
exemptions  from  the  GOM  and  GB  RMA 
minimum  mesh  size  requirements 
specified  at  50  CFR  648.80(a)(1)  and 
(a)(2).  and  seasonal  GOM  Rolling 
Closiue  Areas  II  and  III  specified  at  50 
CFR  648.81(g). 

Under  this  experiment,  target  species 
would  be  cod.  haddock,  yellowtail 
flounder.  American  plaice,  witch 
flounder,  pollock,  and  windowpane 
flounder.  Incidental  species  would 
include  skate,  smooth  dogfish,  spiny 
dogfish,  sculpins.  sea  raven  and  sea 
robin.  All  biological  and  environmental 
information  would  be  recorded  by 
trained  observers  (supplied  by 
Mantwnet)  on  relevant  NMFS  observer 
logbooks.  Each  participating  vessel 
would  have  an  observer  on  board.  All 
catch  would  be  sorted  and  weighed  on 
board  the  vessel.  In  addition,  all 
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commercially  important  species  would 
be  measured.  Species  that  do  not  meet 
minimum  size  requirements  would  be 
returned  to  the  sea  immediately 
following  scientific  processing. 
Experimental  fishing  operations  would 
^ake  place  from  approximately  April  1 
through  September  30.  2003.  A  final 
report  containing  the  results  of  the 
study  would  be  provided  to  NMFS  no 
later  than  6  months  following 
completion  of  the  study. 

A  portion  of  the  experimental  fishing 
area  proposed  in  this  EFP  is  in  the  GOM 
RMA.  However,  the  majority  of  the 
experiment  area  is  on  GB,  and  all 
vessels  participating  in  the  proposed 
experimental  fishery  would  be  required 
to  abide  by  existing  trip  limits  for  GB 
cod  and  haddock  for  the  duration  of  this 
experiment.  Current  regulations  restrict 
vessels  fishing  on  GB  to  landing  no 
more  than  2,000  lb  (907.2  kg)  of  cod  per 
days-at-sea  (DAS),  up  to  a  maximum  of 
20.000  lb  (9,071.8  kg)  per  trip.  Because 
each  vessel  is  expected  to  utilize  5  sea 
days,  these  vessels  would  be  limited  to 
landing  a  maximum  of  2,000    10,000  lb 
(907.2  -  4,536  kg)  of  cod  per  trip.  Vessels 
would  also  be  restricted  to  landing  no 
more  then  30,000  lb  (13.608  kg)  of 
haddock  per  trip  from  May  through 
September,  and  50,000  lb  (22,680  kg)  of 
haddock  per  trip,  from  October  through 
April.  In  addition,  vessels  would  be 
subject  to  the  haddock  trip  limit,  by  day 
or  by  trip,  as  required  by  the 
regulations,  should  a  daily  haddock  trip 
limit  or  overall  trip  limit  be  in  effect  for 
the  commercial  fishery  (i.e..  at  the  start 
of  the  May  1.  2003,  fishing  year,  and  if 
a  daily  limit  is  imposed  prior  to  the  end 
of  the  fishing  year  in  order  to  prevent 
the  haddock  TAG  from  being  exceeded). 

EFPs  would  be  issued  to  four  vessels, 
exempting  them  from  the  specific 
minimum  mesh  size  requirements 
restrictions  and  seasonal  GOM  Rolling 
Closure  Area  II  and  III  of  the  FMP. 

Based  on  the  results  of  the  EFP.  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  vt  seq. 
Dated;  Marc:h  ti,  2003. 
Richard  W.  Surdi. 

Acting  Dirvctor.  Office  of  Sustainable 
Fisheries.  Notional  Marine  Fisheries  Senice. 
|FR  D()( .  03-.5903  Filfid  .3-11-03;  8:45  am) 
NLLING  CODE  3S10-22-S 
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[Docket  No.  030303053-3053-01;  I.D. 
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Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Revision  of  Charter  Vessel 
and  Headboat  Permit  Moratorium 
Eligibility  Criterion 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  revise,  consistent  with  the 
actions  taken  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council), 
one  of  the  eligibility  criteria  for 
obtaining  a  charter  vessel/headboat 
permit  under  the  moratorium 
established  in  Amendment  14  to  the 
Fishery  Management  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
(Amendment  14)  and  Amendment  20  to 
the  Fishery  Management  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (Amendment  20).  This  proposed 
rule  would  also  reopen  the  application 
process  for  obtaining  Gulf  charter 
vessel/headboat  moratorium  permits 
and  extend  the  applicable  deadlines; 
extend  the  expiration  dates  of  valid  or 
renewable  open  access  permits  for  these 
fisheries;  clarify,  as  requested  by  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council),  a  constraint  on 
issuance  of  historical  captain  permits 
under  the  moratorium;  and  extend  the 
expiration  date  of  the  moratorium  to 
account  for  the  delay  in 
implementation.  The  intended  effect  of 
this  proposed  rule  is  to  implement  the 
charter  vessel/headboat  moratorium  in 
the  Gulf  of  Mexico  consistent  with  the 
actions  taken  by  the  Council. 
DATES:  Comments  must  be  received  no 
later  than  5  p.m.,  eastern  time,  on  March 
27,  2003. 

ADDRESSES:  Written  comments  on  the 
proposed  rule  must  be  sent  to  Phil 
Steele,  Southeast  Regional  Office. 
NMFS.  9721  Executive  Center  Drive  N.. 
St.  Petersburg,  FL  33702.  Comments 
also  may  be  sent  via  fax  to  727-570- 


5583.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Copies 
of  documents  supporting  this  proposed 
rule,  which  include  an  environmental 
assessment,  a  regulatory  impact  review 
(RIR),  and  an  initial  Regulatory 
Flexibility  Act  analysis  (IRFAJ  and 
copies  of  two  minority  reports  opposing 
the  revision  of  the  eligibility  criterion 
and  the  procedural  approach  for 
implementation  are  available  from  the 
same  address. 

Commits  on  the  collection-of-  » 
information  requirements  contained  in 
this  rule  should  be  sent  to  Robert 
Sadler.  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB),  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  telephone:  727-570-5305,  fax: 
727-570-5583.  e-majl: 
Phil.Steele@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  reef  fish  is  managed  under 
the  Fishery  Management  Plan  for  the  • 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (Reef  Fish  FMP)  that  was 
prepared  by  the  Council.  The  fisheries 
for  coastal  migratory  pelagic  resources 
are  managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (Coastal 
Migratory  Pelagics  FMP)  that  was 
prepared  jointly  by  the  Council  and  the 
South  Atlantic  Fishery  Management 
Council.  These  FMPs  were  approved  by 
NMFS  and  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

Background 

The  Council,  in  cooperation  with  the 
Gulf  charter  vessel/headboat  industry, 
developed  Amendments  14  and  20  to 
address  issues  of  increased  fishing 
mortality  and  fishing  effort  in  the  for- 
hire  sector  of  the  recreational  fishery  in 
the  Gulf  of  Mexico.  These  amendments 
require  charter  vessels  and  headboats 
operating  in  the  fisheries  for  Gulf  reef 
fish  or  Gulf  coastal  pelagic  fish  to  obtain 
a  moratorium  permit  and  also  establish 
a  3-year  moratorium  on  issuance  of 
additional  permits  for  these  for-hire 
fisheries.  NMFS  approved  Amendments 
14  a|id  20  and  promulgated  the  charter 
vessel/headboat  moratorium  regulations 
(67  FR  43558,  June  28.  2002)  to 
implement  the  amendments.  However, 
after  a  recent  review  of  the 
administrative  record,  the  Council  and 
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NMFS  determined  that  the  amendments 
contained  an  error  relating  to  the  permit 
eligibility  criteria  and.  therefore,  did  not 
correctly  reflect  the  action  taken  by  the 
Council.  Thus,  the  regulations 
implementing  the  amendments  also 
contained  this  error,  and  not  all  persons 
who  should  have  been  entitled  to 
receive  charter  vessel/headboat  permits 
under  the  moratoriimi  approved  by  the 
Council  would  be  able  to  receive 
permits  under  the  erroneous 
amendments  and  regulations.  The 
Council,  at  its  September  and  November 
2002  meetings,  provided  further 
clarification  of  Council  intent  regarding 
the  eligibility  criteria  that  resulted  in 
corrected  Amendments  14  and  20 
(corrected  Amendments)  and  requested 
that  NMFS  implement  the  necessary 
revisions. 

On  December  17.  2002.  NMFS  issued 
an  emergency  rule  (67  FR  77193).  that 
deferred  the  date  that  the  "moratorium 
permit"  is  required;  automatically 
extended  the  expiration  date  of  valid  or 
renewable  "open  access"  permits  for 
these  fisheries;  and  extended  the 
deadlines  for  issuance  of  "moratorium 
permits"  and  for  resolution  of  appeals. 
These  actions  allow  those  applicants 
who  otherwise  would  have  been  denied, 
inappropriately,  initial  access  to  the 
fisheries  to  continue  participating  in 
these  fisheries,  pending  resolution  of 
the  error.  In  addition,  those  applicants 
who  qualified  under  the  existing 
regulations  will  be  issued  "moratorium 
permits"  as  soon  as  possible. 

Revisions  Contained  in  This  Proposed 
Rule 

This  proposed  rule  would:  (1)  Revise, 
consistent  with  the  Council's 
clarification  of  intent,  one  of  the 
eligibility  criteria  for  obtaining  a  Gulf 
charter  vessel/headboat  moratorium 
permit;  (2)  reopen  the  moratorium 
permit  application  process  with 
appropriate  extension  of  associated 
deadlines  for  application,  issuance, 
appeals,  etc.;  (3)  further  extend, 
automatically,  the  expiration  dates  of 
valid  or  renewable  "open  access" 
permits  for  these  fisheries  until  such 
time  that  moratorium  permits  would  be 
required  under  a  final  rule 
implementing  the  corrected 
Amendments;  (4)  clarify,  consistent 
with  the  Council's  intent,  a  constraint 
on  issuance  of  moratorium  permits 
under  the  historical  captain  provision; 
and  (5)  extend  the  expiration  date  of  the 
moratorium,  consistent  with  the 
Council's  intent,  to  accoimt  for  .the 
unanticipated  delay  in  its 
implementation. 


Revision  of  Eligibility  Criterion 

One  of  the  three  eligibility  criteria  for 
obtaining  a  Gulf  charter  vessel/headboat 
moratorium  permit,  as  contained  in 
Amendments  14  and  20  and  their 
implementing  regulations,  was 
subsequenUy  determined  to  be 
inconsistent  with  the  Coimcil's  intent. 
The  incorrect  criterion  was  worded  as 
follows:  "  An  owner  of  a  vessel  that  had 
a  valid  charter  vessel/headboat  permit 
for  Gidf  reef  fish  or  coastal  migratory  ' 
pelagic  fish,  or  whose  application  for 
such  permit  had  been  received  by 
NMFS,  at  some  time  during  the  period 
March  29,  2000,  through  March  29, 
2001 ,  and  who  has  such  a  valid  permit 
on  the  effective  date  of  the  final  nde 
that  contains  this  paragraph  (r)(2)(i)." 
Based  upon  the  Council's  clarifications 
at  its  September  and  November  2002 
meetings,  the  criterion  is  proposed  to  be 
reworded  to  read  as  follows:  "  An  owner 
of  a  vessel  that  had  a  valid  charter 
vessel/headboat  permit  for  Gulf  reef  fish 
or  coastal  migratory  pelagic  fish  on 
March  29,  2001,  or  held  such  a  permit 
during  the  preceding  year  or  whose 
application  for  such  permit  had  been 
received  by  NMFS.  by  March  29.  2001. 
and  was  being  processed  or  awaiting 
processing."  The  proposed  revision 
removes  the  requirement  to  have  had  a 
valid  permit  on  the  effective  date  of  the 
final  rule  that  implemented 
Amendments  14  and  20  (i.e.,  on  July  29, 
2002)  and,  therefore,  would  be  less 
restrictive. 

Reopening  of  the  Moratorium  Permit 
Application  Process 

Because  of  the  error  in  the  eligibility 
criterion.  NMFS  is  proposing  to  reopen 
the  application  process  for  Gulf  charter 
vessel/headboat  moratorium  permits. 
The  procedures  for  application, 
documentation  of  eligibility,  permit 
issuance,  and  appeals  are  the  same  a^ 
the  procedures  in  the  existing 
regulations,  except  for  the  revision  to 
the  eligibility  criterion  described  above 
and  necessary  reestablishment  of 
applicable  deadlines.  The  complete  text 
of  these  procedures  is  provided  in 
§622.4(r)(l)  through  (r)(8)  of  this 
proposed  rule  and  is  not  repeated  here. 
Although  this  reopening  would  apply  to 
all  applicants,  those  applicants  who 
previously  applied  under  the  existing 
regulations  and  were  advised  by  NMFS 
that  they  were  eligible  or  have  already 
been  issued  a  moratorium  permit,  need 
not,  and  should  not,  reapply. 

Automatic  Extension  of  Expiration  Date 
pf  Valid  Open  Access  Permits 

This  proposed  rule. would  extend,' 
automatically,  the  expiration  dates  of 


valid  or  renewable  "open  access" 
charter  vessel/headboat  permits  for 
these  fisheries  until  such  time  that 
moratorium  permits  would  be  required 
under  a  final  rule  implementing  the 
corrected  Amendments.  This  will  allow 
those  applicants  who  would  be 
ineligible  for  a  moratorium  permit 
under  the  existing  regulations,  due  to 
the  error  in  the  eligibility  criterion,  to 
participate  in  these  fisheries  while  the 
error  is  addressed  through  the  normal 
rulemaking  initiated  by  this  proposed 
rule. 

Clarification  Regarding  Historical 
Captain  Moratorium  Permits 

NMFS  determined  that  it  needed  to 
clarify  that  a  historical  captain 
moratorium  permit  would  not  be  issued 
to  a  person  who  has  a  fishery  permit 
issued  in  his/her  name.  Section 
622.4(r)(2)(iii)(A)  of  this  proposed  rule 
has  been  revised  to  reflect  that  intent. 

Extension  of  the  Expiration  Date  of  the 
Moratorium 

The  Council  intended  that  the 
moratoriiun  remain  in  effect  for  3  years 
from  the  date  of  effectiveness  of  the 
final  rule  implementing  the  moratorium, 
i.e.,  through  July  29.  2005.  Becau^  of 
the  recently  discovered  error  in  the 
eligibility  criterion  and  subsequent  need 
to  reopen  the  moratorium  permit 
application  process,  final 
implementation  of  the  moratorium 
would  be  substantially  delayed. 
Therefore,  %is  proposed  rule  would 
extend  the  expiration  date  of  the 
moratorium  through  a  date  that  would 
be  3  years  from  the  effective  date  of  the 
final  rule  that  would  implement  the 
moratorium  as  ifevised  by  the  corrected 
Amendments. 

Minority  Report 

Two  CouJicil  minority  reports 
contained  objections  to  the  proposed 
revision  of  the  eligibility  criterion  and 
to  the  procedural  approach  for 
implementing  the  revision  -the 
September  2002  report  was  signed  by 
two  Council  members:  the  December 
2002  report  was  signed  by  one  Council 
member.  Copies  of  the  minority  reports 
are  available  frt)m  NMFS  (see 
ADDRESSES). 

Classification 

At  this  time,  NMFS  has  not 
determined  whether  the  corrected 
Amendments  that  this  proposed  nde 
would  implement  are  consistent,  with 
the  national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
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comment  period  on  the  corrected 
Amendments. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  prepared  an  IRFA  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  at  the  beginning  of  this 
section  in  the  preamble  and  in  the 
SUMMARY  section  of  the  preamble. 
This  proposed  rule  would  not  duplicate 
any  other  requirements.  A  summary  of 
the  analysis  follows. 

NMFS  prepared  an  IRFA  and 
concluded  that  this  proposed  rule,  if 
adopted,  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities.  A 
summar}'  of  the  IRFA  follows. 

The  Magnuson-Stevens  Act  provides 
the  statutory  basis  for  the  rule.  Under  a 
rule  promulgated  on  June  28,  2002  (67 
FR  43558),  all  for-hire  operators  in  the 
reef  fish  and/or  coastal  migratory 
pelagic  fisheries  in  the  Gulf  of  Mexico 
exclusive  economic  zone  (EEZ)  were 
required  to  have  a  valid  limited  access 
moratorium  permit  beginning  December 
26.  2002.  The  objective  of  that  rule  is  to 
cap  the  number  of  for-hire  vessels 
permitted  to  fish  for  reef  fish  or  coastal 
migratory  pelagics  in  the  EEZ  of  the 
Gulf  of  Mexico  at  the  current  level  while 
the  Council  assesses  the  actions 
necessary  to  restore  overfished  reef  fish 
and  king  mackerel  stocks  and  determine 
whether  a  more  comprehensive  effort 
management  system  is  appropriate  for 
these  fisheries.  Subsequent  to 
publication  of  the  rule,  it  was 
determined  that  the  amendment  did  not 
correctly  reflect  the  actions  approved  by 
the  Council,  resulting  in  the 
unintentional  exclusion  of  935 
historical  participants  in  the  fishery.  As 
an  interim  measure  prior  to  correcting 
this  error  via  normal  rulemaking,  NMFS 
promulgated  an  emergency  rule  that 
extended  several  dates  associated  with 
the  moratorium  to  allow  those 
participants  erroneously  excluded  from 
qualif>'ing  for  a  moratorium  permit  to 
continue  participation  in  the  fishery 
while  the  current  proposed  rule  is 
prepared.  The  primary  objective  of  the 
proposed  rule  is,  therefore,  to  correct 
the  error  associated  with  the  eligibility 
criterion  for  the  for-hire  moratorium 
permit.  The  proposed  rule  would  revise, 
consistent  with  the  Council's 
clarification  of  intent,  one  of  the 
eligibility  criteria  for  obtaining  a  Gulf 
charter  vessel/headboat  moratorium 
permit  to  remove  a  restrictive  provision 
requiring  that  a  valid  permit  was  held 


on  July  29,  2002.  Complementary 
logistical  adjustments,  e.g.,  reopening 
the  application  process,  extension  of 
deadlines,  etc.,  are  also  included. 

The  qualification  requirements  for  the 
initial  issuance  of  the  moratorium 
permit  will  mandate  the  provision  of 
information  necessary  to  establish 
qualification  for  the  permit,  such  as 
information  on  income,  record  of  past 
participation  in  the  fishery,  and  proof  of 
the  time  a  vessel  was  under 
construction.  Permit  renewal  will 
require  that  permitted  vessels 
participate  in  the  standard  data 
collection  programs  implemented  in  the 
region  which  will  require  that 
information  be  maintained  on  standard 
vessel  operation  information,  such  as 
trips,  passenger  loads,  catch  success, 
etc.  All  information  elements  required 
for  these  actions  are  standard  elements 
essential  to  the  successful  operation  of 
the  business  and  should  already  be 
collected  and  maintained  as  standard 
operating  practice  by  the  business. 
These  requirements  do  not  require 
professional  skills,  and.  therefore,  may 
be  deemed  not  to  be  onerous  on  the 
affected  participants. 

No  duplicative,  overlapping,  or 
conflicting  Federal  rules  have  been 
identified. 

Two  categories  of  impacted  entities 
are  presumed,  those  that  qualify  for  the 
for-hire  permit  and  those  that  do  not. 
Those  who  qualify  for  permits  fall  under 
two  groups;  those  who  qualify  based  on 
permit  records  and  those  who  qualify 
based  on  the  provisions  for  historical 
captains  or  vessel-under-construction. 
Based  on  permit  records,  an  estimated 
3,071  permitted  for-hire  vessels  would 
qualify  for  the  moratorium  permit,  of 
which  1,917  would  qualify  for  both  reef 
fish  and  coastal  migratory  pelagic 
permits,  974  would  qualif>'  for  only  the 
coastal  migratory  pelagic  permit,  and 
180  would  qualify  for  only  the  reef  fish 
permit.  In  addition  to  these  vessels,  an 
indeterminate  number  of  entities  would 
qualif\'  for  the  initial  issuance  of  the  for- 
hire  moratorium  permit  under  the 
historical  captain  or  vessel-under- 
construction  criteria.  In  total,  the  two 
groups  would  constitute  the  universe  of 
qualified  entities.  A  precise  estimate  of 
this  universe  cannot  be  provided  as, 
although  it  can  be  presumed  that  all 
active  permits  will  be  maintained  to 
allow  either  sale  of  the  permit  or 
continued  use,  it  cannot  be  determined 
how  many  entities  will  qualify  under 
the  historical  captain  or  vessel-under- 
construction  criteria.  Of  the  3,071 
qualifying  vessels.  2,136  vessels  qualify 
under  the  status  quo  moratorium 
program,  of  which  1,373  vessels  qualify 
for  both  permits,  99  vessels  qualify  for 


only  the  reef  fish  permit,  and  664 
vessels  qualify  for  only  the  coastal 
migratory  pelagic  for-hire  permit.  The 
proposed  action  would,  therefore,  allow 
the  qualification  of  an  additional  935 
vessels,  of  which  544  vessels  would 
qualify  for  both  permits,  81  vessels 
would  qualify  for  the  reef  fish  permit, 
and  310  vessels  would  qualify  for  the 
coastal  migratory  pelagic  permit.  These 
935  vessels  represent  approximately  30 
percent  of  the  historic  fleet.  It  should  be 
noted  that  all  3,071  vessels,  including 
the  935  vessels  that  would  additionally 
qualify  as  a  result  of  the  proposed  rule, 
are  all  historical  participants  in  the 
fishery.  This  condition  is  reflective  of 
the  Council's  intent  to  stabilize 
participation  at  historical  levels. 

Business  operations  in  the  for-hire 
sector  consist  primarily,  if  not 
exclusively,  of  small  business  entities. 
For-hire  vessel  operations  are 
considered  small  business  entities  if 
they  generate  receipts  not  in  excess  of 
$5.0  million  per  year.  The  average  gross 
revenues  for  charter  boats  operating  in 
1997  was  $83,000  for  vessels  operating 
in  Alabama,  Mississippi,  Louisiana,  and 
Texas  (based  on  average  numbers  of 
trips  per  vessel  and  average  fee  per  trip) 
and  $68,000  for  vessels  in  Florida,  while 
the  average  gross  revenues  for  head 
boats/party  boats  was  $328,000  from 
Alabama  through  Texas  and  $324,000  in 
Florida.  Current  revenues  may  exceed 
those  of  1997,  but  the  ipvenue 
performance  of  the  fishery  clearly 
qualifies  the  participants  to  fit  the 
definition  of  small  business -entities. 
Since  all  entities  operating  in  the  fishery 
as  well  as  the  935  new  qualifiers  will  be 
affected  by  the  proposed  rule,  the 
criterion  of  a  substantial  number  of  the 
small  business  entities  being  affected  by 
the  proposed  rule  will  be  met. 

Tne  determination  of  significant 
economic  impact  can  be  ascertained  by 
examining  two  criteria, 
disproportionality  and  profitability.  The 
disproportionality  question  is:  Will  the 
regulations  place  a  substantial  number 
of  small  business  entities  at  a  significant 
competitive  disadvantage  to  large 
business  entities?  Although  some 
variation  exists  between  vessel 
operation  type  (guide  boat,  charter  boat, 
and  head/party  boat),  vessel  length,  and 
,  degree  of  participation  in  the  fishery 
(number  of  trips  per  year),  all  vessels  are 
classified  as  small  business  entities. 
Thus,  the  issue  of  disproportionality  is 
not  relevant  in  the  present  case. 

The  profitability  question  is:  Will  the 
regulations  significantly  reduce  profit 
for  a  substantial  number  of  small 
entities?  Two  categories  of  operations 
will  be  affected  by  the  final  rule, 
qualifying  vessels  and  non-qualifying 
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vessels.  Effects  on  qualifying  vessels 
may  accrue  through  the  permit  fee,  the 
reporting  requirement,  and  the 
limitation  on  passenger  capacity 
expansion.  While  permit  fees  are  $50  for 
the  first  permit  and  $20  each  for  any 
additional  permit,  all  vessels  are 
currently  required  to  possess  a  permit. 
Thus,  permit  costs  should  not  be 
substantially  affected,  nor  should  they 
significantly  affect  profits.  The  reporting 
requirement  impacts  time  expenses 
rather  than  actual  monetary  outlays  and, 
therefore,  do  not  directly  affect 
profitability.  However,  the  time 
expenses  are  estimated  at  $13  for 
charterboat  participants  (5.5  interviews 
x  7  minutes  per  interview  x  $20  per 
hour)  and  $700  for  headboat 
participants  (140  logbooks  per  headboat 
X  15  minutes  per  logbook  x  $20  per 
hour).  The  effects  on  profits  of  the 
limitation  on  passenger  capacity 
expansion  caimot  be  estimated  because 
neither  the  cost  of  purchasing  an 
existing  permit,  the  expected  rate  of 
expansion  (what  portion  of  vessels 
might  be  expected  to  expand  their 
passenger  capacity),  or  die  expected 
average  capacity  expansion  can  be 
forecast. 

Additionally,  the  935  vessels  that 
were  previously  erroneously  excluded 
firom  qualification  for  the  moratorium 
permit,  and  that  woidd  now  be  qualified 
under  the  proposed  action,  will  be 
allowed  to  continue  their  historic 
participation  and  accompanying  profit 
performance  and  in  addition  will 
experience  a  substantial  increase  in 
profitability  over  what  would  occur 
under  the  status  quo  since  they  would 
have  been  precluded  from  continued 
participation  under  the  June  28,  2002 
rule. 

Effects  on  non-qualifying  vessels 
would  consist  of  the  effects  on  business 
profitis  of  not  being  allowed  to  continue 
participation  in  the  fishery  or  enter  the 
fishery  without  purchasing  an  existing 
permit.  The  effects  on  profits  of  these 
vessels  is  unknown  since  neither  the 
price  of  the  necessary  permit  nor  the 
alternative  business  options  (what  they 
might  do  and  what  the  profitability 
profile  of  this  option  is  in  lieu  of 
participating  in  the  for-hire  fishery)  for 
these  vessels  are  known.  It  is  also  not 
possible  to  estimate  the  number  of  small 
entities  this  would  affect. 

The  proposed  rule  would  cdlow 
qualification  for  the  moratorium  permit 
and  continued  operation  of  935  vessels, 
or  approximately  30  percent  of  the 
historic  participants,  in  addition  to  the 
2,136  vessels  qualified  imder  the  status 
quo  moratorium  program,  plus  an 
imknown  number  of  qualifiers  under 
the  historic  captain  and  boat-under- 


construction  provisions.  Continued 
participation  by  these  935  vessels  will 
allow  the  avoidance  of  a  significant  loss 
in  performance  and  profits  of  these 
small  business  entities  and  the  fishery 
as  a  whole.  It  is,  therefore,  concluded 
that  the  proposed  r«le  would  residt  in 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Ten  alternatives  to  the  initial 
eligibility  requirements  were 
considered.  These  were:  allowing  all 
persons  who  held  a  for-hire  permit  on 
the  date  of  implementation  of  the 
amendment;  allowing  all  persons  who 
held  a  for-hire  permit  on  either 
September  16, 1999  or  Novembw  11, 
1999;  using  a  control  date  of  November 
18. 1998  and  allowdng  for  continuous 
participation  under  permit,  vessel 
replacement  by  current  permitted 
participant  and  issuance  of  new  permit, 
purchase  of  permitted  vessel,  or 
purchase  of  a  new  vessel  and  issuance 
of  a  new  permit;  establishment  and 
eligibility  requirements  for  a  Class  1 
(fidly  transferable)  species 
endorsements;  establishment  and 
eligibility  requirements  for  a  Class  2 
(non-transferable)  species 
endorsements;  historical  captain  permit/ 
endorsement  provisions  (2  alternatives); 
boat-imder-construction  provisions  (2 
alternatives);  and  allowing  all  persons 
who  held  a  for-hire  permit  on  or  before 
January  1.  2002.  Since  the  intent  of  the 
Council  is  to  accommodate  actual 
participation  existent  at  the  time  of 
amendment  development  and  the 
perception  was  strong  that  many  active 
participants  did  not  possess  the 
required  permits,  control  dates  more 
restrictive  than  the  proposed  control 
date  would  increase  the  negative 
impacts  on  the  fishery  through  the 
exclusion  of  active  participants, 
contrary  to  the  intent  of  the  Council. 
More  Uberal  control  dates,  however, 
while  reducing  the  potential  imiverse  of 
excluded  vessels,  would  also  be 
contrary  to  the  Council's  intent  of 
stabilizing  participation  at  the  level 
existent  at  the  time  of  amendment 
development.  The  transferability 
provisions  could  result  in  contraction  of 
the  fleet,  contrary  to  the  intent  of 
stabilization  and  would  increase  the 
negative  impacts  on  the  fishery.  The 
alternative  historical  captain  provisions 
would  have  increased  the  burden  of 
eligibility  and  increased  the  negative 
impacts.  The  alternative  provisions  for 
boats  imder  construction  are  more 
restrictive  than  those  of  the  proposed 
rule  because  they  would  have  made  it 
more  difficult  for  fishermen  to  qualify 
for  a  permit.  This  would  have  increased 
the  negative  impacts  on  the  fishery 


because  more  permit  holders  would 
have  been  excluded.  In  summary,  the 
proposed  rule  accomplishes  the 
Coimcil's  intent  while  minimizing 
impacts. 

Copies  of  the  IRFA  and  RIR  are 
available  upon  request(see 
ADDRESSES). 

This  proposed  rule  contains  two 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
(PRA) — namely  a  requirement  to  submit 
a  charter  vessel/headboat  permit 
application  and  submission  of  appeals 
of  NMFS'  initial  denial  of  a  charter 
vessel/headboat  permit  -that  have  been 
approved  by  OMB  under  control 
niunber  0648-045 1 .  The  pubUc 
reporting  burdens  for  these  collections 
of  information  are  estimated  to  average 
20  minutes  and  5  hours  per  response, 
respectively,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  these 
data  collections,  including  suggestions 
for  reducing  the  burden,  to  NMFS  and 
OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  imless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subiects  in  50  CFR  Fart  622 

Fisheries,  Fishing,  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  March  6,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Pmgmms,  National  Marine 
Fisheries  Service . 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— nSHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §622.4,  the  suspensions  of  the 
first  sentence  of  paragraph  (r)(l),  the 
first  sentence  of  paragraph  (r)(6),  and 
paragraph  (r)(8)(v)  are  lifted;  paragraph 
(r)(8)(vi)  is  removed;  and  paragraph  (r) 
introductory  text,  paragraphs  {r)(l) 
through  (r)(8)  are  revised  to  read  as 
follows: 
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§622.4    Permits  and  fees. 

***** 

(r)  Moratorium  on  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  and  Gulf  reef  fish. 
The  provisions  of  this  paragraph  (r)  are 
applicable  through  the  date  that  is  three 
years  after  the  effective  date  of  the  final 
rule  implementing  the  corrected 
Amendments.  Notwithstanding  the 
other  provisions  of  this  paragraph  (r), 
the  expiration  dates  of  all  charter  vessel/ 
headboat  permits  for  Gulf  reef  fish  or 
Gulf  coastal  migratory  pelagic  fish  that 
were  not  issued  under  the  provision  of 
this  paragraph  (r)  and  that  were  valid"  or 
renewable  as  of  December  17,  2002,  will 
be  extended  through  the  date  that  is  150 
days  after  the  effective  date  of  the  final 
rule  implementing  the  corrected 
Amendments  provided  that  a  permit  has 
not  been  issued  under  this  paragraph  (r) 
for  the  applicable  vessel. 

(1)  Applicability.  Beginning  150  days 
after  the  effective  date  of  the  final  rule 
implementing  the  corrected 
Amendments,  the  only  valid  charter 
vessel/headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
are  those  that  have  been  issued  under 
the  moratorium  criteria  in  this 
paragraph  (r).  No  applications  for 
additional  charter  vessel/headboat 
permits  for  these  fisheries  will  be 
accepted.  Existing  permits  may  be 
renewed,  are  subject  to  the 
transferability  provisions  in  paragraph 
(r)(9),  and  are  subject  to  the  requirement 
for  timely  renewal  in  paragraph  (r)(10) 
of  this  section. 

(2)  Initial  eligibility.  Initial  eligibility 
for  a  charter  vessel/headboat  permit  for 
Gulf  coastal  migratory  pelagic  fish  or 
Gulf  reef  fish  is  limited  to  the  foUowing- 

(i)  An  owner  of  a  vessel  that  had  a 
valid  charter  vessel/headboat  permit  for 
Gulf  reef  fish  or  coastal  migratory 
pelagic  fish  on  March  29,  2001,  or  held 
such  a  permit  during  the  preceding  year 
or  whose  application  for  such  permit 
had  been  received  by  NMFS,  by  March 
^9,  2001,  and  was  being  processed  or 
awaiting  processing. 

(ii)  Any  person  who  can  provide 
NMFS  with  documentation  verifying 
that,  prior  to  March  29,  2001.  he/she 
had  a  charter  vessel  or  headboat  under 
construction  and  that  the  associated 
expenditures  were  at  least  $5,000  as  of 
that  date.  If  the  vessel  owner  was 
constructing  the  vessel,  the  vessel 
owner  must  provide  NMFS  with 
receipts  for  the  required  expenditiu^s.  If 
the  vessel  was  being  constructed  by 
someone  other  than  the  owner,  the 
owner  must  provide  NMFS  with  a  copy 
of  the  contract  and/ or  receipts  for  the 
required  expenditures. 


(iii)  A  historical  captain,  defined  for 
the  purposes  of  paragraph  (r)  of  this 
section  as  a  person  who  provides  NMFS 
with  documentation  verifying  that 

(A)  Prior  to  March  29,  2001,  he/she 
was  issued  either  a  USCG  Operator  of 
Uninspected  Passenger  Vessel  license 
(commonly  referred  to  as  a  6-pack 
license)  or  a  USCG  Masters  license; 
operated,  as  a  captain,  a  federally 
permitted  charter  vessel  or  headboat  in 
the  Gulf  reef  fish  and/or  coastal 
migratory  pelagic  fisheries;  but  does  not 
have  a  fishery  permit  issued  in  their 
name;  and 

(B)  At  least  25  percent  of  his/her 
earned  income  was  derived  from  charter 
vessel  or  headboat  fishing  in  one  of  the 
years.  1997,  1998,  1999,  or  2000. 

(3)  Special  conditions  applicable  to 
eligibility  based  on  historical  captain  , 
status.  A  person  whose  eligibility  is 
based  on  historical  captain  status  will 
be  issued  a  letter  of  eligibility  by  the 
RA.  The  letter  of  eligibility  may  be 
redeemed  through  the  RA  for  a  charter 
vessel/headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/ or  Gulf  reef 
fish,  with  a  historical  captain 
endorsement.  The  letter  of  eligibility  is 
valid  for  the  duration  of  the 
moratorium;  is  valid  only  for  a  vessel  of 
the  same  authorized  passenger  capacity 
as  the  vessel  used  to  document  earned 
income  in  paragraph  (r)(2)(iii)(B)  of  this 
section;  and  is  valid  only  for  the 
fisheries  certified  on  the  application 
under  paragraph  (r)(2)(iii)(A)  of  this 
section.  A  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  with  a  historical 
captain  endorsement  is. valid  only  on  a 
vessel  that  the  historical  captain 
operates  as  a  captain. 

(4)  Determination  of  eligibility  based 
on  permit  history.  NMFS'  permit 
records  are  the  sole  basis  for 
determining  eligibility  based  on  permit 
or  application  history.  An  owner  of  a 
currently  permitted  vessel  who  believes 
he/she  meets  the  permit  or  application 
history  criterion  based  on  ownership  of 
a  vessel  under  a  different  name,  as  may 
have  occurred  when  ownership  has 
changed  from  individual  to  corporate  or 
vice  versa,  must  document  his/her 
continuity  of  ownership.  An  owner  will 
not  be  issued  initial  charter  vessel/ 
headboat  permits  for  Gulf  coastal 
migratory  pelagic  fish  or  Gulf  reef  fish 
under  the  moratorium  in  excess  of  the 
number  of  federally  permitted  charter 
vessels  and/ or  headboats  that  he/she 
owned  simultaneously  at  some  time 
during  the  period  March  29,  2000 
through  March  29,  2001. 

(5)  Application  requirements  and 
procedures — (i)  General.  An  applicant 
who  desires  a  charter  vessel/headboat 


permit  for  Gulf  coastal  migratory  pelagic 
fish  or  Gulf  reef  fish  must  submit  an 
application  for  such  permit  to  the  RA 
postmarked  or  hand-delivered  not  later 
than  90  days  after  the  effective  date  of 
the  final  rule  implementing  the 
corrected  Amendments.  Application 
forms  are  available  from  the  RA.  The 
information  requested  on  the 
application  form  varies  according  to  the 
eligibility  criterion  that  the  application 
is  based  upon  as  indicated  in 
paragraphs  (r){5)(ii),  {r)(5)(iii),  and 
(r){5)(iv)  of  this  section;  however,  all 
applicants  must  provide  a  copy  of  the 
applicable,  valid  USCG  Operator  of 
Uninspected  Passenger  Vessel  license  or 
Masters  license  and  valid  USCG 
Certificate  of  Inspection.  Failure  to 
apply  in  a  timely  manner  will  preclude 
permit  issuance  even  when  the 
applicant  meets  the  eligibility  criteria 
for  such  permit. 

(ii)  Application  based  on  the  prior 
permit/application  history  criterion.  On 
or  about  the  effective  date  of  the  final 
rule  implementing  the  corrected 
Amendments,  the  RA  will  mail  an 
application  for  a  charter  vessel/headboat 
permit  for  Gulf  coastal  migratory  pelagic 
fish  and/or  Gulf  reef  fish  to  each  owner 
of  a  vessel  who.  according  to  NMFS' 
permit  records,  is  eligible  based  on  the 
permit  or  application  history  criterion 
in  paragraph  (r)(2)(i)  of  this  section. 
Information  requested  on  the 
application  is  consistent  with  the 
standard  information  required  in 
paragraph  (b)(3){ii)  of  this  section.  The 
RA  will  also  mail  each  such  ovtmer  a 
notice  that  his/her  existing  charter 
vessel/headboat  permit(s)  for  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  will  expire  150  days  after  the 
effective  date  of  the  final  rule 
implementing  the  corrected 
Amendments  and  that  the  new  permit(s) 
required  under  this  moratorium  will  be 
required  as  of  that  date.  A  vessel  owner 
who  believes  he/she  qualifies  for  a 
charter  vessel/headboat  permit  for  Gulf 
coastal  migratory  pelagic  fish  and/or 
Gulf  reef  fish  based  on  permit  or 
application  history,  but  who  does  not 
receive  an  application  hom  the  RA, 
must  request  an  application  hom  the  RA 
and  provide  documentation  of 
eligibility.  The  RA  will  mail 
applications  and  notifications  to  vessel 
owner  addresses  as  indicated  in  NMFS' 
permit  records. 

(iii)  Application  based  on  a  charter 
vessel/headboat  under  construction 
prior  to  March  29,  2001 .  A  person  who 
intends  to  obtain  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  based  on  the  vessel-under- 
construction  eligibility  criterion  in 


paragraph  (r)(2)(ii)  of  this  section  must 
obtain  an  application  from  the  RA. 
Information  requested  on  the 
application  includes  the  standard 
information  required  in  paragraph 
{b)(3)(ii)  of  this  section' and  the 
documentation  of  construction  and 
associated  costs  as  specified  in 
paragraph  (r)(2)(ii)  of  this  section. 

(iv)  Application  based  on  historical 
captain  status.  A  person  who  intends  to 
obtain  a  charter  vessel/headboat  permit 
for  Gulf  coastal  migratory  pelagic  fish 
and/or  Gulf  reef  fish  based  on  historical 
captain  status  must  obtain  an 
application  from  the  RA.  Information 
requested  on  the  application  includes 
the  standard  information  required  in 
paragraph  (b)(3)(ii)  of  this  section  and 
documentation  of  the  criteria  specified 
in  paragraphs  (r)(2)(iii)(A)and  (B)  of  this 
section.  Such  documentation  includes 
income  tax  records  pertinent  to 
verifying  earned  income;  a  copy  of  the 
applicable  USCG  license  and/or 
Certificate  of  Inspection;  and  a  notarized 
affidavit  signed  by  a  vessel  owner 
certifying  die  period  the  applicant 
served  as  captain  of  a  charter  vessel  or 
headboat  permitted  for  Gulf  reef  fish" 
and/or  coastal  migratory  pelagic  fish, 
whether  the  charter  vessel  or  headboat 
was  permitted  for  Gulf  reef  fish  or 
coastal  migratory  pelagic  fish  or  both, 
and  whether  the  charter  vessel  or 
headboat  was  uninspected  (i.e.,  6-pack) 
or  had  a  USCG  Certificate  of  Inspection. 

(v)  Incomplete  applications.  If  an 
application  that  is  postmarked  or  hand- 
delivered  in  a  timely  manner  is 
incomplete,  the  RA  will  notify  the 


applicant  of  the  deficiency.  If  the 
applicant  fails  to  correct  the  deficiency 
within  20  days  of  the  date  of  the  RA's 
notification,  the  application  will  be 
considered  abandoned. 

(6)  Issuance  of  initial  permits.  If  a 
complete  application  is  submitted  in  a 
timely  manner  and  the  applicable 
eligibility  requirements  specified  in 
paragraph  (r)(2)  of  this  section  are  met, 
the  RA  will  issue  a  charter  vessel/ 
headboat  permit  for  Gulf  coastal 
migratory  pelagic  fish  and/or  Gulf  reef 
fish  or  a  letter  of  eligibility  for  such 
fisheries,  as  appropriate,  and  mail  it  to 
the  applicant  not  later  than  140  days 
-after  the  effective  date  of  the  final  rule 

implementing  the  corrected 
Amendments. 

(7)  Notification  of  ineligibility.  If  the 
applicant  does  not  meet  the  applicable 
eligibility  requirements  of  paragraph 
(r)(2)  of  this  section,  the  RA  will  notify 
the  applicant,  in  writing,  of  such 
determination  and  the  reasons  for  it  not 
later  than  120  days  after  the  effective 
date  of  the  final  rule  implementing  the 
corrected  Amendments. 

(8)  Appeal  process,  (i)  An  applicant 
may  request  an  appeal  of  the  RA's 
determination  regarding  initial  permit 
eligibility,  as  specified  in  paragraph 
{r)(2)  of  this  section,  by  submitting  a 
written  request  for  reconsideration  to 
the  RA  with  copies  of  the  appropriate 
records  for  establishing  eligibility.  Such 
request  must  be  postmarked  or  hand- 
delivered  within  45  days  after  the  date 
of  the  RA's  notification  of  ineligibility 
and  may  include  a  request  for  an  oral 
hearing.  If  an  oral  hearing  is  granted,  the 


RA  will  notify  the  applicant  of  the  place 
and  date  of  the  hearing  and  will  provide 
the  applicant  a  maximum  of  45  days 
prior  to  the  hearing  to  provide 
information  in  support  of  the  appeal. 

(ii)  A  request  for  an  appeal  constitutes 
the  appellant's  authorization  under 
section  402(b)(1)(F)  of  the  Magnuson- 
Stevens  Fisher}'  Conservation  and 
Management  Act  (16  U.S.C.  1801  et. 
seq.)  for  the  RA  to  make  available  to  the 
appellate  officer(s)  such  confidential 
records  as  are  pertinent  to  the  appeal. 

(iii)  The  RA  may  independenUy 
review  the  appeal  or  may  appoint  one 
or  more  appellate  officers  to  review  the 
appeal  and  make  independent 
recommendations  to  the  RA.  The  RA 
will  make  the  final  determination 
regarding  granting  or  denying  the 
appeal. 

(iv)  The  RA  and  appellate  officers) 
are  empowered  only  to  deliberate 
whether  the  eligibility  criteria  in 
paragraph  (r)(2)  of  this  section  were 
applied  correctly.  Hardship  or  other 
factors  will  not  be  considered  in 
determining  eligibility. 

(v)  The  RA  will  notify  the  applicant 
of  the  decision  regarding  the  appeal 
within  45  days  after  receipt  of  the 
request  for  appeal  or  within  45  days  . 
after  the  conclusion  of  the  oral  hearing, 
if  applicable.  The  RA's  decision  will 
constitute  the  final  administrative 
action  by  NMFS. 
***** 

[FR  Doc.  93-5898  Filed  3-11-03:  8:45  am) 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

summary:  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collection  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Comments  regarding  this 
information  collection  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Comments  should  be  addressed  to:  Desk 
Officer  for  USAID,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Washington,  DC  20503.  Copies  of  the 
information  collection  and  supporting 
documents  may  be  obtained  by  calling 
(202) 712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0555. 

Form  Number:  N/A. 

Title:  Monthly  Commodity  Status 
Report/Monthly  Recipient  Status 
Report. 

Type  of  Submission:  Renewal  of 
information  collection. 

Purpose:  The  Monthly  Commodity 
Status  Report/Monthly  Recipient  Status 
Report  (MCSR/MRSR)  allow  the  Office 
of  Food  for  Peace  (FFP)  to  track  exactly 
how  commodities  are  distributed.  The 
Cooperating  Sponsor  submits  an  Annual 
Estimate  of  Requirements, (AER)  each 
year.  The  AER  is  an  estimate  of  how 
much  food  is  needed  for  a  specified 
number  of  beneficiaries  in  a  particular 
country.  The  MCSR/MRSR  allows  FFP 
to  track  the  commodities  from  the 
amount  requested  on  the  AER  to  what 
is  actually  distributed.  The  MCSR  tracks 
the  commodities  for  each  program  and 
the  MRSR  tracks  the  number  of 
recipients  or  beneficiaries  reached  each 
month  under  each  FFP  program. 
Annual  Reporting  Burden: 

Respondent:  20. 


Total  annual  responses:  240. 
Total  annual  hours  requested:  24 
hours. 

Dated:  March  4.  2003. 
foanne  Paskar, 

Chief.  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  of 
Management. 

|FR  Doc.  03-5939  Filed  3-11-03;  8:45  ami 
BILUNG  COOE  6116-01 -M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collection  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Comments  regarding  this 
information  collection  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Comments  should  be  addressed  to:  Desk 
Officer  of  Management  and  Budget 
(OMB).  Washington.  DC  20503.  Copies 
of  the  information  collection  and 
supporting  documents  may  be  obtained 
by  calling  (202)  712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0556. 

Form  Number:  N/A.  j 

Title:  Monetization  Report. 

Type  of  Submission:  Renewal  of 
Information  Collection, 

Purpose:  The  Monetization  Report  is 
used  to  help  the  U.S.  Agency  for 
International  Development  (USAID) 
Missions  determine  the  status  of  the 
commodities  monetized  by  the 
Cooperating  Sponsors  under  the  Public 
Law  480  title  II  program.  The 
Monetization  Profile  provides  USAID 
Missions  with  a  checklist  of  important 
questions  about  the  Cooperating 
Sponsors'  monetization  transactions. 
The  Cooperating  Sponsors  verify  the 
Free  Along-side  Ship  (FAS)  price 
quotation  that  has  been  provided  by 
USAID's  Office  of  Food  for  Peace,  the 
foreign  flag  estimate  or  rate,  the  sales 
price  obtained,  and  the  method  for 
which  the  commodities  have  been  sold. 
All  of  this  information  is  necessary  for 
USAID  Missions  to  collect  verifiable 
informatlhn  and  to  determine  that ' 
Cooperating  Sponsors  are  meeting 
USAID's  cost  recovery  benchmark. 


Annual  Reporting  Burden: 

Respondents:  20. 

Total  annual  responses:  20. 

Total  annual  hours  requested:  240 
hours. 

Dated:  March  4.  2003. 
loanne  Paskar, 

Chief.  Information  and  Records  Division, 

Office  of  Administrative  Services.  Bureau  of 

Management. 

[FR  Doc.  03-5940  Filed  3-11-03;  8:45  am) 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

SUMMARY:  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collection  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  act  of  1995,  Pub. 
L.  104-13.  Conunents  regarding  this 
information  collection  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Comments  should  be  addressed  to:  Desk 
Officer  for  USAID.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington  D.C.  20503.  Copies  of  the 
information  collection  and  supporting 
documents  may  be  obtained  by  calling 
(202) 712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0557. 

Form  Number:  N/A. 

Title:  Annual  Results  Report. 

Type  of  Submission:  Renewal  of 
information  collection. 

Purpose:  The  Annual  Results  Report 
provide  meaningful  results — oriented 
information  to  assist  Cooperating 
Sponsors,  USAID  Missions  and  USAID's 
Office  of  Food  for  Peace  to  demonstrate 
the  impact  of  food  aid  on  food  security. , 
The  report  serves  as  a  important 
information  source  during  preparation 
of  Fiscal  Year  annual  updates  prepared 
by  Cooperating  Sponsors,  new 
development  activity  proposals,  Agency 
Results,  Review  and  Resource  Requests, 
and  USAID's  annual  report  to  Congress. 
The  Aimual  Results  Report  focuses  on 
performance  indicators  for  food  aid 
activity  and  progress  toward 
achievement  of  results.  The  report  also 
includes  a  summary  of  anticipated 
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resource  requests  for  the  next  Fiscal 
Year. 

Annual  Reporting  Burden : 

Respondents:  20. 

Total  annual  responses:  20. 

Total  annual  hours  requested:  480 
hours. 

Dated:  March  4,  2003. 
Joanne  Paskar. 

Chief,  Information  and  Records  Division, 

Office  of  Administrative  Services,  Bureau  for 

Management. 

(FR  Doc.  03-5941  Filed  3-11-03;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Board  for  International  Food  and 
Agricultural  Development,  One 
Hundred  and  Thirty  Seventh  Meeting; 
Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
the  one  hundred  and  thirty-seventh 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD).  The  meeting  will  be  held  from 
8  a.m.  to  1  p.m.  on  March  27,  2003  in 
the  ground  floor  meeting  room  of  the 
National  Association  of  State 
Universities  &  Land  Grant  Colleges 
(NASULGC).  at  1307  New  York  Avenue. 
NW..  Washington.  DC. 

The  program  will  address 
participation  in  international  agriculture 
by  "1890  "  (Second  Morrill  Act) 
institutions,  and  the  Partnership  to  End 
Hunger  in  Africa;  it  will  also  hear 
progress  reports  on  the  BIFAD 
initiatives  in  long-term  training  and 
intellectual  property. 

The  meeting  is  free  and  open  to  the 
public.  Those  wishing  to  attend  the 
meeting  or  obtain  additional 
information  about  BIFAD  should 
contact  Mr.  Lawrence  Paulson,  the 
Designated  Federal  Officer  for  BIFAD. 
Write  him  in  care  of  the  U.S.  Agency  for 
International  Development,  Ronald 
Reagan  Building.  Office  of  Agriculture 
and  Food  Security.  1300  Pennsylvania 
Avenue.  NW.,  Room  2.11-073. 
Washington.  DC  20523-2110  or 
telephone  him  at  (202)  712-1436  or  fax 
(202)  216-3010. 

Lawrence  Paiiison, 

USAID  Designated  Federal  Officer  for  BIFAD. 

Office  of  Agriculture  and  Food  Security, 

Bureau  for  Economic  Grovi-th,  Agriculture  B- 

Trade. 

[FR  Doc.  03-5847  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  #FV-03-329] 

United  States  Standards  for  Grades  of 
Frozen  Onions 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  of  the  Department  of 
Agriculture  (USDA)  is  soliciting 
comments  on  its  proposal  to  create  new 
United  States  Standards  for  Grades  of 
Frozen  Onions.  USDA  received  a. 
petition  from  a  trade  association  to 
create  grade  standards  for  frozen  onions 
that  will  include  a  description  of  the 
product,  style,  sample  unit  size,  grades, 
ascertaining  the  grade  by  sample,  and 
ascertaining  the  grade  by  lot.  This 
proposal  will  provide  a  common 
language  for  trade,  a  means  of 
measuring  value  in  the  marketing  of 
frozen  onions,  and  provide  guidance  in 
the  effective  utilization  of  frozen  onions. 
DATES:  Comments  may  be  submitted  on 
or  before  May  12,  2003. 
ADDRESSES:  Written  comments  may  be 
submitted  to:  Chere  L.  Shorter, 
Processed  Products  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  STOP  0247,1400 
Independence  Avenue  SW., 
Washington,  DC  20250-0247;  fax  (202) 
690-1087;  or  e-mail 
chere.shorter@usda.gov. 

Comments  should  reference  the  date 
and  page  of  this  issue  of  the  Federal 
Register.  All  comments  received  will  be 
made  available  for  public  inspection  at 
the  address  listed  above  during  regular 
business  hours  and  on  the  Internet. 

The  draft  of  the  proposed  United 
States  Standards  for  Grades  of  Frozen 
Onions  is  available  either  through  the 
address  cited  above  or  by  accessing 
AMS's  Web  site  on  the  Internet  at:  http:/ 
/iyww.ams.usda.gov/fv/ppb.html.  Any 
comments  received,  regarding  this 
proposed  standard  will  also  be  posted 
on  that  site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chere  L.  Shorter  at  (202)  720-5021  or  e- 
mail  at  chere.shorter@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
203(c)  of  the  Agricultural  Marketing  Act 
of  1946  (7  U.S.C.  1621-1627),  as 
amended,  directs  and  authorizes  the 
Secretary  of  Agriculture  "to  develop  and 
improve  standards  of  quality,  condition, 
quantity,  grade  and  packaging  and 
recommend  and  demonstrate  such 
standards  in  order  to  encoiu-age 


uniformity  and  consistency  in 
commercial  practices  *   *   *  "  AMS  is 
committed  to  carrying  out  this  authority 
in  a  manner  that  facilitates  the   - 
marketing  of  agricultural  commodities 
and  makes  copies  of  official  standards 
available  upon  request.  The  United 
States  Standards  for  Grades  of  Fruits 
and  Vegetables  no  longer  appear  in  the 
Code  of  Federal  Regulations  but  are 
maintained  by  USDA/AMS/Fruit  and 
Vegetable  Programs. 

AMS  is  proposing  to  establish  the 
U.S.  Standards  for  Grades  of  Frozen 
Onions  using  the  procedures  that  appear 
in  part  36.  Title  7  of  the  Cod»}  of  Federal 
Regulations  (7  CFR  part  36). 

"The  American  Frozen  Food  Institute 
(AFFI),  a  trade  association  for  the  frozen 
ftniit  and  vegetable  industry,  requested 
that  USDA  develop  a  standard  for  frozen 
onions  to  be  Hsed  by  the  industry'.  The 
petition  provided  information  on  style, 
sample  size  and  description  to  AMS  to 
develop  the  standard.  AMS  received 
samples  of  various  styles  to  collect 
information  on  grades  of  frozen  onions 
and  how  to  ascertain  the  grade  of  a 
sample  and  of  a  lot. 

AMS  prepared  a  discussion  draft  of 
the  proposed  frozen  onions  standard, 
and  distributed  copies  for  input  to  AFFI. 
Input  from  the  trade  association's 
members  was  used  to  further  develop 
the  proposed  standard. 

AMS  then  published  a  notice  on  the 
proposed  grade  standard  in  April,  2001, 
Federal  Register  (66  FR  21116)  and 
received  two  comments.  The  comments, 
are  posted  on  the  AMS  Web  site  at  http:/ 
/www.ams.usda.gov/f\'/ppb.html.  AMS 
then  met  with  members  of  AFFI  at  their 
annual  meeting  in  February  2002  to 
discuss  the  comments.  AFFI  had 
requested  a  change  in  the  style 
designations  for  minced  style,  and  a 
correction  to  the  text.  AFFI  also  agreed 
on  the  sample  size  of  one  pound  or  450 
grams  per  sample  unit  as  requested  by 
another  commenter.  Based  on  the 
comments  and  discussions  at  the 
meeting.  AMS  revised  the  proposed 
grade  standard  incorporating  all  the 
comments. 

Based  on  the  results  of  the 
information  gathered.  AMS  is  proposing 
to  establish  a  standard  for  frozen  onions 
following  the  standard  format  for  U.S. 
Grade  Standards  using  'individual 
attributes."  Specifically,  USDA  is 
proposing  to  provide  for  the  "individual 
attributes"  procedure  for  product 
grading  with  sample  sizes,  acceptable 
quality  levels  (AQL's),  tolerances  and 
acceptance  numbers*  (number  of 
allowable  defects);  with  single  letter 
grade  designations,  AMS  is  defining 
"frozen  onions"  and  establishing 
"strips",  "diced",  "whole",  "chopped", 
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and  "other"  as  the  style  designations. 
The  proposal  also  defines  the  quality 
factors,  acceptable  quality  levels  (AQL), 
and  tolerances  (TOL)  for  defects  that 
affect  frozen  onions  and  determine 
sample  unit  sizes  for  this  commodity. 

This  proposal  would  establish  the 
grade  levels  "A",  "B"  and 
"Substandard".  The  proposed  AQLs. 
tolerances,  and  acceptance  numbers  for 
each  quality  factor  as  defined  for  each 
grade  level  would  also  be  established. 

The  grade  of  a  sample  unit  of  frozen 
onions  will  be  ascertained  by 
considering  the  factgrs  of  varietal 
characteristics,  flavor,  odor,  color, 
defects,  and  character.  This  proposal 
will  provide  a  common  language  for 
trade,  a  means  of  measuring  value  in  the 
marketing  of  frozen  onions,  and  provide 
guidance  in  the  effective  utilization  of 
frozen  onions.  The  official  grade  of  a  lot 
of  frozen  onions  covered  by  these 
standards  will  be  determined  by  the 
procedures  set  forth  in  the  Regulations 
Governing  Inspection  and  Certification 
of  Processed  Products  Thereof,  and 
Certain  Other  Processed  Foods  Products 
{§§52.1  to  52.83). 

This  notice  provides  for  a  60  day 
comment  period  for  interested  parties  to 
comment  on  the  proposed  U.S. 
Standards  for  Grades  of  Frozen  Onions. 

Authority:  7  U.S.C.  1621-1627. 
Dated;  March  6.  2003. 
A.).  Yates. 

Administrator.  Agricultural  Marketing    ■ 

S«;n'iV.«. 

|FR  Doc.  0;i-.5846  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  #FV-03-331] 

United  States  Standards  for  Grades  of 
Canned  Sweet  Potatoes 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS),  prior  to  undertaking 
research  and  other  work  associated  with 
revising  an  official  grade  standard,  is 
soliciting  comments  on  the  petition  to 
change  the  United  States  Standards  for 
Grades  of  Canned  Sweet  Potatoes.  AMS 
received  two  petitions  from  food 
processors  asking  USDA  to  consider 
revising  the  current  definition  for  the 
style  of  "Whole"  in  the  U.S.  Grade 
Standard  for  Canned  Sweet  Potatoes. 
DATES:  Comments  must  be  submitted  on 
or  before  May  12,  2003. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  notice.  Comments  must 
be  sent  to  Chere  L.  Shorter, 
Standardization  Section,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Programs,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW.,  Room 
0709,  South  Building;  STOP  0247. 
Washington.  DC  20250;  fax  (202)  690- 
1527,  e-mail  Chere.Shortet@usda.gov. 
The  United  States  Standards  for  Grades 
of  Canned  Sweet  Potatoes  is  available 
either  through  the  address  cited  above 
or  by  accessing  the  AMS  Web  site  on  the 
Internet  ai-http:// 
ww'w.ams. uschi.gov/fv/ppb.html. 
SUPPLEMENTARY  INFORMATION: 

Background 

AMS  received  two  petitions  from  food 
processors  requesting  the  revision  of  the 
United  States  Standards  for  Grades  of 
Canned  Sweet  Potatoes. 

The  petitioners  are  requesting  the 
USDA  to  revise  the  definition  of  the 
style  of  "Whole"  to  reflect  newer 
varieties,  new  sorting  techniques,  and 
canning  processes.  The  "Beauregard" 
variety,  a  new  variety  widely  used  in 
canned  sweet  potatoes  is  oddly  shaped 
and  must  be  cut  and  trimmed  to  give  the 
appearance  of  a  whole  sweet  potato. 
This  variety  may  or  may  not  be  tapered 
on  one  end  and  because  of  mechanical 
trimming,  may  not  meet  the  definition 
of  whole. 

The  current  definition  for  the  style  of 
"Whole"  states,  "Whole  means  the 
canned  sweet  potatoes  have  the 
appearance  of  being  essentially  whole  or 
almost  whole  in  that  the  units  retain  the 
approximate  shape  of  whole  sweet 
potatoes." 

The  petitioners  want  to  revise  the 
definition  for  canned  whole  sweet 
potatoes  to  allow  for  those  that  are 
cylindrical  in  shape,  two  inches  plus  or 
minus  0.5  inches  in  length,  by  1.5 
inches  plus  or  minus  .25  inches  in 
diameter  for  404  times  307  and  603 
times  700  can  sizes  and  1.0  inch  plus  or 
minus  0.25  inches  in  diameter  for 
smaller  can  sizes. 

The  petitioners  believe  changing  the 
standard  will  promote  uniformity  in  the 
grading  of  canned  whole  sweet  potatoes. 
A  copy  of  the  petitioners'  requests  are 
located  on  the  AMS  Web  site  at 
http://www.ams.usda.gov/fv/ppb.html. 

Agricultural  Marketing  Service 

Prior  to  undertaking  detailed  work  to 
develop  a  proposed  revised  standard 
AMS  is  soliciting  comments  on  the 
petitions  to  revise  the  standard  for 
Grades  of  Canned  Sweet  Potatoes.  In 
particular,  AMS  would  welcome 


comments  and  information  regarding 
the  likely  utility  of  a  revised  definition 
for  style  of  "whole"  in  the  standard  for 
canned  sweet  potatoes  and  the  probable 
impact  on  consumers,  processors,  and 
growers. 

This  notice  provides  for  a  60-day 
comment  period  for  interested  parties  to 
comment  on  changes  to  the  standard. 
Should  AMS  conclude  that  there  is  a 
need  for  the  change  in  the  standard,  the 
revised  standard  will  be  published  in 
the  Federal  Register  with  a  request  for 
comments  in  accordance  with  7  CFR 
Part  36. 

Authority:  7  IT.S.C.  1621-1627. 

Dated:  March  6,  2003.  ^ 

A.|.  Yates. 

Administrator.  Agricultural  Marketing 
Service. 
I  PR  Doc.  03-.5845  Filed  3-11-03;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC):  Income  Eligibility 
Guidelines 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  Department  announces 
adjusted  income  eligibility  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
persons  applying  to  participate  in  the 
Special  .Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC  Program).  These  income 
eligibility  guidelines  are  to  be  used  in 
conjunction  with  the  WIC  Regulations. 

EFFECTIVE  DATE:  July  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Whitford,  Branch  Chief,  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
FNS,  USDA,  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302,  (703)  305- 
2746. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  notice  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  this  Act. 
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Paperwork  Reduction  Act  of  1995 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  48  FR  29112,  June  24, 
1983). 

Description 

Section  17(d)(2)(A)  of  the  Chfld 
Nutrition  Act  of  1966  (42  U.S.C.  1786 
(d)(2)(A))  requires  the  Secretary  of 
Agriculture  to  establish  income  criteria 
to  be  used  with  nutritional  risk  criteria 
in  determining  a  person's  eligibility  for 
participation  in  the  WIC  Program.  The 
law  provides  that  persons  will  be 
income  eligible  for  the  WIC  Program 
only  if  they  are  members  of  families  that 
satisfy  the  income  standard  prescribed 
for  reduced-price  school  meals  imder 
section  9(b)  of  the  National  School 
Lunch  Act  (42  U.S.C.  1758(b)).  Under 
section  9(b),  the  income  limit  for 


reduced-price  school  meals  is  185 
percent  of  the  Federal  poverty 
guidelines,  as  adjusted. 

Section  9(b)  also  requires  that  these 
guidelines  be  revised  annually  to  reflect 
changes  in  the  Consumer  Price  Index. 
The  annual  revision  for  2003  was 
publisjied  by  the  Department  of  Health 
and  miman  Services  (HHS)  at  68  FR 
6456,  February  7,  2003.  The  guidelines 
published  by  HHS  are  referred  to  as  the 
poverty  guidelines. 

Section  246.7(d)(1)  of  the  WIC 
regulations  (Title  7,  Code  of  Federal 
Regulations)  specifies  that  State 
agencies  may  prescribe  income 
guidelines  either  equaling  the  income 
guidelines  established  under  section  9 
of  the  National  School  Lunch  Act  for 
reduced-price  school  meals  or  identical 
to  State  or  local  guidelines  for  free  or 
reduced-price  health  care.  However,  in 
conforming  WIC  income  guidelines  to 
State  or  local  health  care  guidelines,  the 
State  cannot  establish  WIC  guidelines 
which  exceed  the  guidelines  for 
reduced-price  school  meals,  or  which 
are  less  than  100  percent  of  the  Federal 
poverty  guidelines.  Consistent  with  the 
method  used  to  compute  income 
eligibility  guidelines  for  reduced-price 
meals  under  the  National  School  Lunch 
Program,  the  poverty  guidelines  were 
multiplied  by  1.85  and  the  results 
rounded  upward  to  the  next  whole 
dollar. 


At  this  time  the  Department  is 
publishing  the  maximum  and  minimum 
WIC  income  eligibility  gnidelines  by 
household  size  for  the  period  July  1 , 
2003,  through  June  30,  2004.  Consistent 
with  section.l  7(f)(l  7)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C. 
786(f)(17)),  a  State  agency  may 
implement  the  revised  WIC  income 
eligibility  guidelines  concurrently  with 
the  implementation  of  income  eligibility 
guidelines  under  the  Medicaid  program 
established  under  Title  XIX  of  the  Social 
Security  Act  (42  U.S.C.  1396,  et  seq.). 
State  agencies  may  coordinate 
implementation  with  the  revised 
Medicaid  guidelines,  but  in  no  case  may 
implementation  take  place  later  than 
July  1,  2003.  State  agencies  that  do  not 
coordinate  implementation  with  the 
revised  Medicaid  guidelines  must 
implement  the  WIC  income  eligibility 
guidelines  on  July  1,  2003.  The  first 
table  of  this  notice  contains  the  income 
limits  by  household  size  for  the  48 
contiguous  States,  the  District  of 
Columbia  and  all  Territories,  including 
Guam.  Because  the  poverty  guidelines 
for  Alaska  and  Hawaii  are  higher  than 
for  the  48  contiguous  States,  separate 
tables  for  Alaska  and  Hawaii  have  been 
included  for  the  convenience  of  the 
State  agencies. 
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Authority:  42,U.S.C.  1786. 
Dated:  March  4,  2003. 
Roberto  Salazar,  * 

Administrator. 

IFR  Doc.  03-5849  Filed  3-11-03;  8:45  ami 

BILLING  CODE  34ia-30-C 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  Lassen  Resource  Advisory 
Committee,  Susanville,  California, 
Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Lassen  National  Forest's  Lassen 
County  Resource  Advisory  Committee  ^ 
will  nieet  Thursday,  March  13,  2003,  in 
Susanville,  California  for  a  business 
meeting.  The  meetings  are  open  to  the 
public. 

SUPPLEMENTARY  INFORMATION:  The 

business  meeting  March  13,  2003  begins 
at  9  a.m.,  at  the  Lassen  National  Forest 
Headquarters  Office,  Caribou 
Conference  Room,  2550  Riverside  Drive, 
Susanville,  CA  96130.  Agenda  topics 
will  include:  Review  previous  meeting 
minutes  and  approve,  RAC  member/ 
subcommittee  reports.  Discussion  of  6th 
Annual  National  Forest  Counties  & 
School  Coalition  Conference  March  28- 
30  in  Reno;  Update  of  County  Title  III 
funds.  Finalize  Budget/Funding 
Opportunities  and  Develop 
Retommendations  to  DFO,  Monitoring, 
Accounting  with  proposalsand  next 
steps.  Time  will  also  be  set  aside  for 
public  comments  at  the  end  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Andrews,  Eagle  Lake  District 
Ranger  and  Designated  Federal  Officer, 
at  (530)  257-4188;  or  RAC  Coordinator, 
Heidi  Perry,  at  (530)  252-6604. 

Edward  C.  Cole, 

Forest  Supervisor. 

[PR  Doc.  03-5794  Filed  3-11-03:  8:45  am] 

BILUNG  CK>DE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  Crook  County  Resource 
Advisory  Committee,  Sundance, 
Wyoming,  USDA,  Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Black  Hills  National  Forests' 
Crook  County  Resource  Advisory 
Committee  will  meet  Monday  March  24, 
2003  in  Sundance,  Wyoming  for  a 
business  meeting.  The  meeting  is  open 
to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  March  24,  begins  at 
6:30  p.m.,  at  U.S.  Forest  Service, 
Bearlodge  Ranger  District  office,  121 
South  21st  Street,  Sundance,  Wyoming. 
Agenda  topics  will  include 
presentations  by  and  discussion  with 
project  proposal  submitters.  A  puhlic 
forum  will  begin  at  9  PM  (MT). 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Kpzel,  Bearlodge  District  Ranger 
and  Designated  Federal  Officer,  at  (307) 
283-1361. 

Dated:  March  4,  2003. 
Steve  Kozei, 

Bearlodge  District  Ranger. 
[FR  Doc.  03-5854  Filed  3-11-03:  8:45  am] 

BILLING  CODE  341 0-11 -M 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Current  Industrial  Reports  Surveys— 
WAVE  I  (Mandatory  and  Voluntary 
Surveys) 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  aiid/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  12,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental    ■ 
Paperwork  Clearance  Officer, 


Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dhynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
ingtrument(s)  and  instructions  should 
be  directed  to:  Judy  Dodds,  Assistant 
Chief  for  Census  and  Related  Programs, 
(301)  763-4587,  Census  Bureau, 
Manufacturing  and  Construction 
Division,  Room  2101,  Building  #4, 
Washington,  DC  20233  (or  via  the 
Internet  at  judy.in.dodds@census.go\'). 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Census  Bureau  conducts  a  series 
of  monthly,  quarterly,  and  annual 
surveys  as  part  of  the  Current  Industrial 
Reports  (CIR)  program.  The  CIR  surveys 
deal  mainly  with  the  quantity  and  value 
of  shipments  of  particular  products  and 
occasionally  with  data  on  production 
and  inventories;  unfilled  orders, 
receipts,  stocks  and  consumption;  and 
comparative  data  on  domestic 
production,  exports,  and  imports  of  the 
products  they  cover.  These  surveys 
provide  continuing  and  timely  national 
statistical  data  on  manufacturing.  The 
results  of  these  surveys  are  used 
extensively  by  individual  firms,  trade 
associations,  and  market  analysts  in 
planning  or  recommending  marketing 
and  legislative  strategies. 

The  CIR  program  inchides  both 
mandator}'  and  voluntary  surveys. 
Typically,  the  monthly  and  quarterly 
sur\'eys  are  conducted  on  a  voluntary 
basis  and  annual  collections  are 
mandator).  The  collection  frequency  of 
individu^  CIR  surveys  is  determined  by 
the  cyclical  nature  of  production,  the 
need  for  frequent  trade  monitoring,  or 
the  use  of  data  in  Government  economic 
indicator  series.  Some  monthly  and 
quarterly  CIR  surveys  have  an  annual 
"counterpart"  collection.  The  annual 
counterpart  collects  annual  data  on  a 
mandator}'  basis  from  those  firms  not 
participating  in  the  more  frequent 
collection. 

Due  to  the  large  number  of  sur\'eys  in 
the  CIR  program,  for  clearance  purposes, 
the  CIR  surveys  are  divided  into 
"waves."  There  are  three  wave's  that 
include  the  mandatory  and  voluntary 
surveys.  Mandatory  and  voluntary 
surveys  historically  have  been  divided 
into  separate  clearance  requests,  making 
six  separate  clearances.  Each  year,  one 
wave  (or  two  clearance  requests)  is 
submitted  for  OMB  review.  We  are  now 
combining  the  mandator}'  and  voluntan' 
surveys  of  each  wave  into  one  cleai^ce 
request,  reducing  the  total  number  of 
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clearance  requests  from  six  to  three,  and 
the  number  of  OMB  submissions 
annually  from  two  to  one.  This  year  the 
Census  Bureau  plans  to  submit 


mandatory  and  voluntary  surveys  of 
Wave  I  for  clearance.  Also,  in  this 
request  we  are  converting  the  MA311D 
"Confectionery"  and  MA333N,  "Fluid 


Power  Products"  from  mandatory 
collection  to  voluntary.  The  surveys  in 
Wave  I  are: 


Manc^tory  surveys 


"  MAS  11D— Confectionery 

MA325F— Paint  and  Allied  Products .'... 

MA327C— Refractories 

MA331A— Iron  and  Steel  Castings  .:. 

MA331B— Steel  Mill  Products  

MA331 E— Nonferrous  Castings  

MA332Q — Antifriction  Bearings  : 

MA333A— Farm  Machinery  and  Lawn  and  Garden  Equipment 

MA333M— Refrigeration, .  Air   Conditioning    and    Wami    Air   Heating 

Equipment 

"  MA333N— Fluid  Power  Products 

MA334B— Selected  Instruments  and  Related  Products  

MA335A— Switchgear,  Switchboard  Apparatus,  Relays,  and  Industrial 

Controls. 

MA335F— Major  Household  Appliances  

MA335H — Motors  and  Generators /. 

.  MA335K— Wiring  Devices  and  Supplies  


Voluntary  survey 


*  MQ325B— Inorganic  Fertilizer  Materials  and  Related  Products 

*  MQ327D — Clay  Construction  Products 


*  These  voluntary  surveys  have  mandatory  annual  counterparts. 
**  Mandatory  annual  surveys  convert  to  voluntary  status. 


U.  Method  of  Collection 

The  Census  Bureau  will  use  mail  out/ 
mail  back  survey  forms  to  collect  data. 
We  ask  respondents  to  return  monthly 
report  forms  within  10  days,  quarterly 
report  forms  within  15  days,  and  annual 
report  forms  within  30  days  of  the 
initial  mailing.  Telephone  calls  and/or 
letters  encouraging  participation  will  be 
mailed  to  respondents  who  have  not 
responded  by  the  designated  time. 

III.  Data 

OMB  Number:  0607-0392— 
Mandatory  Surveys,  0607-0393— 
Voluntary  &  Annual  Counterparts 
Surveys. 

Form  Number:  See  Chart  Above. 

Type  of  Review:  Regular  Review. 

Affected  Public:  Businesses,  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
Total— 9,305. 

Estimated  Time  Per  Response:  1.073. 

Estimated  Total  Annual  Burden: 
Total— 9,983  hours. 

Estimated  Total  Annual  Cost:  The 
estimated  cost  to  respondents  for  all  the 
CIR  reports  in  Wave  1  for  fiscal  year 
2004  is  $152,940.  ^ 

Respondent's  Obligation:  The  CIR 
program  includes  both  mandatory  and 
voluntary  surveys. 

Legal  Authority:  Title  13.  United  States 
Code,  sections  182.  224,  and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this. notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  7,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

IFR  Doc.  03-,5878  Filed  3-11-03;  8:45  ami 

BILUNO  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  12-2003] 

Foreign-Trade  Zone  138 — Columbus, 
OH,  Area,  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Columbus  Regional 
Airport  Authority  (CRAA),  grantee  of 
Foreign-Trade  Zone  138,  requesting 
authority  to  expand  and  reorganize  its 
zone  in  the  Columbus,  Ohio  area, 
adjacent  to  the  Columbus  Customs  port 


of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  March  5,  2003. 

FTZ  138  was  approved  on  March  13, 
1987  (Board  Order  351,  52  FR  9319,  3/ 
24/87)  and  expanded  on  February  23, 
1994  (Board  Order  685.  59  FR  10783,  3/ 
8/94),  November  9, 1999  (Board  Order 
1063,  64  FR  63786,  11/22/99),  and  on 
May  29,  2001  (Board  Order  1166,  66  FR 
32933,  6/19/01).  The  general-purpose 
zone  currently  consists  seven  sites 
(5,142  acres)  in  the  Columbus  area:  Site 
1  consists  of  4,687  total  acres  in 
Franklin  County,  which  includes  the 
Rickenbacker  International  Airport  and 
Air  Industrial  Park  (Site  1  A-3,892 
acres).  Alum  Creek  East  Industrial  Park 
(Site  lB-286  acres),  and  Alum  Creek 
West  Industrial  Park  (Site  lC-509 
acres);  Site  2  (136  acres)  industrial  park 
project,  McClain  Road,  Lima  (Allen 
County);  Site  3  (42  acres)  within  the  90- 
acre  Gateway  Interchange  Industrial 
Park,  State  Route  104  and  U.S.  Route  35. 
Chillicothe  (Ross  County);  Site  4  (44 
acres)  within  the  960-acre  Rock  Mill 
Industrial  Park,  south  of  Mill  Park 
Drive,  Lancaster  (Fairfield  County);  Site 
5  (133  acres)  within  the  149-acre  D.O. 
Hall  Business  Center,  SR  660  and  north 
of  Reitler  Road,  Cambridge  (Guernsey 
County);  Site  6  (74  acres)  within  the 
Eagleton  Industrial  Park,  SR  142  and 
west  of  Spring  Valley  Road,  London 
(Madison  County);  and,  a  Temporary 
Site  (26  acres)  located  at  617  West 
Center  Street,  Marion  (expires  9/1/05). 
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The  applicant  is  now  requesting 
authority  for  a  major  expansion/ 
reorganization  of  the  zone  as  described 
below.  The  proposal  includes  both 
additions  and  deletions  with  an  overall 
decrease  in  total  zone  space.  It  requests 
authority  to  delete  977  acres  from 
existing  Site  lA;  to  expand  Site  1  to 
include  additional  parcels  (503  acres); 
to  move  50  acres  from  existing  Site  IB 
which  includes  a  paction  of  Opus 
Business  Center  to  Proposed  Site  IF; 
and,  to  include  5  additional  sites  (340 
acres)  in  the  area. 

Existing  Site  J  A — Rickenbacker 
International  Airport  and  Air  Industrial 
Park — modified  by  deleting  977  acres  and 
adding  110  acres  (3  parcels)  within  the 
airport  complex  (new  total:  3.025  acres); 

Existing  Site  IB — Alum  Creek  East 
Industrial  Park — modified  by  moving  a  .50- 
acre  parcel  of  the  Opus  Business  Center 
south  of  Rohr  Road  to  Proposed  Site  IF  (new 
total:  236  acres): 

Proposed  Site  ID — 100  acres  within  the 
162-acre  Rickenbacker  West  Industrial  Park, 
located  west  of  Shook  Road  and  north  of 
London-Groveport  Road.  Columbus; 

Proposed  Site  IE— 100  acres  (3  parcels) 
within  the  292-acre  Groveport  Commerce 
Center,  located  on  SR  317  (London-Groveport 
Road)  north  of  Rohr  Road,  Village  of 
Groveport; 

Proposed  Site  IF — 95  acres  within  the  164- 
acre  Opus  Business  Center,  located  south  of 
Toy  Road  and  north  of  Rohr  Road  and  east 
of  Opus  Drive.  Village  of  Groveport.  and  the 
50-acre  parcel  move'd  from  Site  IB  (new  total: 
145  acres); 

Proposed  Site  IG — 98  acres  (8  parcels) 
within  the  365-acre  Creekside  Industrial 
Center,  located  on  Alum  Creek  Drive  and 
Rohr  Road  and  Creekside  Parkway,  south  of 
Interstate  270.  Village  of  Obetz; 

Proposed  Site  7 — 43  acres  within  the  123- 
acre  Canal.Pointe  Industry  and  Commerce 
Park.  located  on  Dove  Parkway,  one-half  mile 
from"  US  33  and  Diley  Road  interchange. 
Village  of  Canal  Winchester  (Fairfield 
County); 

Proposed  Site  fl— 99  acres  within  the  231- 
acre  Gateway  Business  Park — West  Campus, 
located  at  the  SR  665  (London-Groveport 
Road)  interchange  on  Interstate  71,  south  of 
Interstate  270,  City  of  Grove  City  (Franklin 
County): 

Proposed  Site  9 — 100  acres  within  the  430- 
acre  Etna  Corporate  Park,  located  north  of 
U.S.  40  at  Etna  Parkway,  Etna  Township 
(Licking  County): 

Proposed  Site  W — 49  acres  within  the  300- 
acre  Central  Ohio  Aerospace  and  Technology 
Center  Campus,  located  at  Central  Parkway 
west  of  SR  79,  City  of  Heath  (Licking 
County):  and. 

Proposed  Site  1 1 — 49  acres  within  the  52- 
acre  Logan-Hocking  Industrial  Park,  located 
on  Chieftain  Drive,  north  of  the  U.S.  33  and 
SR  664  intersection.  City  of  Logan  (Hocking 
County). 

No  specific  manufacturing  requests  are 
being  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 


In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses  below: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street  NW.,  Washington,  DC 
20005; or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Avenue 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
May  12,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
May  27,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary'  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center,  . 
280  North  High  Street,  Suite  1400, 
Columbus,  OH  43215. 

Dated:  March  5.  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  03-5897  Filed  3-11-03;  8:45  am] 
BILUNG  CODE  351(>-OS-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Reports  of  Sample  Shipments  of 
Chemical  Weapon  Precursors 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub.- 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  12,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 


Department  of  Commerce.  Office  of  the 
Chief  Information  Officer.  202-482- 
0266,  Room  6625,  14th  and  Constitution 
Avenue.  NW..  Washington  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  in^prmation  collection 
instrument(s)  and  instructions  should 
be  directed  to  Marna  Dove,  BIS  ICB 
Liaison,  Department  of  Commerce.  BIS 
Office  of  the  Chief  Information  Officer, 
Room  6622,  14th  and  Constitution. 
Avenue,  NW.,  Washington  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  collection  of  information  will  be 
used  to  monitor  sairiple  shipments  of 
chemical  weapon  precursors  in  order  to 
facilitate  and  enforce  provisions  of  the ' 
EAR  that  permit  limited  exports  of 
sample  shipments  without  a  validated 
export  license.  The  reports  will  be 
reviewed  by  the  Bureau  of  Industry'  and 
Security  to  monitor  quantities  and 
patterns  of  shipments  that  might 
indicate  circumvention  of  the  regulation 
by  entities  seeking  to  acquire  chemicals 
for  chemical  weapons  purposes. 

U.  Method  of  Collection 

Quarterly  report. 

m.  Data 

OMB  Number:  0694-0086. 

Form  Number:  None. 

Tvpe  of  Review:  Regular  submission 
for  renewal  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
160. 

Estimated  Time  Per  Response:  30 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  23. 

Estimated  Total  Annual  Cost:  No 
start-up  costs  or  capital  expenditures. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
"the  proposed  collection  of  information 
is  necessary  foT  the  proper  performance 
of  the  functions  of  the  kgency.  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qualitA'.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biwden  of  the  collection  of  information 
on  respondents,- including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 
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Comments  submitted  in  response  to 
this  notjce  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  VJan:h  7.  2003. 
Madeleine  Clayton. 

Managenwnt  Analyst,  Office  of  the  Chiefs 
Information  Officer. 

IFR  Doc.  0,3-,->877  Filed  3-11-03;  8:4.5  am) 
MLUNQ  CODE  3510-3»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030603D]  — 

Proposed  Information  Collection; 
Comment  Request;  Northwest  Region 
Logbook  Family  of  Forms 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  12,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce,  Room  6625. 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  thet 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Becky  Renko.  2^)6-526-6140, 
or  at  Becky.Renko@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

This  collection  contains  certain 
reporting  and  recordkeeping 
requirements  for  vessels  in  the  Pacific 
Coast  Groundfish  Fishery  in  the 
Exclusive  Economic  Zone  for  the 
northwest.  These  requirements  affect 
fish  processing  vessels  over  125  feet  in 
length  and  catcher  vessels  that  deliver 
their  catch  to  motherships.  The 
information  collected  is  needed  to 


monitor  catch,  effort,  and  production  for 
fishery  management  purposes. 

II.  Method  of  Collection 

Forms  are  used  for  most  requirements. 
These  may  be  submitted  by  computer  or 
by  facsimile  machine. 

III.  Data 

OMB  Number.  0648-0271. 

Form  Number.  None. 

Tvpe  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
70. 

Estimated  Time  Per  Response:  13 
minutes  per  day  for  a  Daily  Fishing  and 
Cumulative  Production  Log  (DFCPL) 
from  a  catcher  vessel;  26  minutes  per 
day  for  a  DFCPL  from  a  catcher- 
processor;  13  minutes  per  day  for  a 
Daily  Report  of  Fish  Received  and 
Cumulative  Production  Log  from  a 
mothership;  4.3  minutes  per  day  for  a 
Weekly/Daily  Production  Report;  20 
minutes  for  a  Product  Transfer/ 
Offloading  Logbook;  and  1.25  minutes 
for  a  Start  or  Stop  Notification  Report. 

Estimated  Total  Annual  Burden 
Hours:  1,374. 

Estimated  Total  Annual  Cost  to 
Public:  $8,890. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  Response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  5.  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  03-5899  Filed  3-11-03;  8:45  am] 
BtLUriG  0006  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030603E] 

Proposed  Information  Collection; 
Comment  Request;  Reporting 
Requirements  for  Commercial 
Fisheries  Authorization  under  Section 
118  of  ttie  Marine  Mammal  Protection 
Act 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Ihiblic  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  12,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Patricia  Lawson,  301-713-    . 
2322,  or  at  Patricia.Lawson@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Reporting  injury  to  and/or  mortalities 
of  marine  mammals  is  mandated  under 
Section  118  of  the  Marine  Mammal 
Protection  Act.  This  information  is 
required  to  determine  the  impacts  of 
commercial  fishing  on  marine  mammal 
populations.  This  information  is  also 
used  to  categorize  commercial  fisheries 
into  Categories  I,  II.  or  III.  Participants 
in  the  first  two  categories  have  to  be 
authorized  to  take  marine  mammals, 
while  those  in  Category  III  are  exempt 
from  that  requirement.  All  categories 
must  report  injuries  or  mortalities  on  a 
National  Marine  Fisheries  Service  form. 

II.  Method  of  Collection 

A  paper  form  is  used. 

ni.  Data 

OMB  Number:  0648-0292. 
Form  Number.  None. 
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Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  5,  2003 
Gwellnar  Banks.  <- 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  03-5900  Filed  3-11-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030603F] 

Proposed  Information  Collection; 
Comment  Request;  Highly  Migratory 
Species  Dealer  Reporting  Family  of 
Forms 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment-on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  conunents  must  be 
submitted  on  or  before  May  12,  2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230  (or  via  the 
Internet  at  dH\niek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  ofthe  information  collection 
instrument  and  instructions  should  be 
directed  to  Dianne  Stephan.  Highly 
Migratory  Species  Division,  Northeast 
Regional  Office,  National  Marine 
Fisheries  Service,  1  Blackburn  Dr., 
Gloucester,  MA  01930;  phone  (978) 
281-9397. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

Under  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  NOAA  is 
.  responsible  for  management  of  the 
Nation's  marine  fisheries.  In  addition. 
NOAA  must  comply  with  the  United 
States'  obligations  under  the  Atlantic 
Tunas  Convention  Act  (16  U.S.C.  971  et 
seq.).  NOAA  Fisheries  must  collect 
domestic  landings  data  for  Atlantic 
highly  migratory  species  via  dealer 
reports  in  order  to  provide  information 
vital  for  fishery  management.  In 
addition,  the  import,  export,  and  re- 
export of  bluefin  tuna,  bigeye  tuna  and 
swordfish  must  be  monitored  by  the 
United  States  in  order  to  comply  with 
international  obligations  established 
through  membership  in  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICC AT). 
ICCAT  has  implemented  a  trade 
monitoring  program  for  bluefin  tiuia. 
bigeye  tuna  and  swordfish  to  discourage 
illegal,  unregulated  and  unreported 
fishing  activities  as  well  as  further 
understanding  of  catches  and 
international  trade  for  these  species. 

This  collection  will  serve  as  an 
umbrella,  or  family  of  forms,  for 
Atlantic  highly  migratory  species  dealer 
reporting  requiremiBnts.  Four  activities 
will  occiu-  as  a  result  of  this  action:  (1) 
new  reporting  requirements  will  be 
implemented; 

(2)  previously  approved  information 
collections  will  be  modified  and 
transferred  into  this  collection;  (3) 
previously-approved  collections  will  be 
renewed;  and  (4)  reporting  requirements 
will  be  transferred  to  this  collection 
.  without  modification. 


New  reporting  requirements  will  bft_., 
implemented  in  order  to  execute  recent 
binding  recommendations  of  ICCAT. 
Newly  required  bigeye  tuna  statistical 
documents  and  re-export  certificates  . 
and  document  validation  upon  export 
will  be  added  to  this  collection,  along 
with  swordfish  and  bluefin  tuna  re- 
export certificates,  which  must  be    , 
validated  prior  to  export. 

The  swordfish  import  certificate  of 
eligibility  will  be  transferred  from 
collection  approval  0648-0363  and 
expanded  into  a  swordfish  statistical 
document  required  for  import  and 
export  of  this  species;  the  document 
must  be  validated  prior  to  export.  The 
swordfish  import  biweekly  reporting 
form  will  be  moved  from  coHection 
approval  0648-0013  and  modified  to 
address  bigeye  tuna  and  swordfish 
imports,  exports,  and  re-exports. 

The  required  use  of  bluefin  tuna 
statistical  documents  in  the 
international  trade  of  bluefin  tuna  will 
be  renewed  by  this  fiction,  along  with 
validation  of  these  forms  prior  to  export 
(0648-0040). 

Finally,  the  HMS  domestic  biweekly 
landings-report  and  associated  negative 
reporting  used  by  the  southeast  region 
of  NOAA  Fisheries  will  be  incorporated 
from  collection  approval  0648-0013, 
and  the  bluefin  tuna  tagging,  daily 
landing  and  biweekly  reports  will  be 
incorporated  ft-om  collection  approval 
0648-0239,  both  without  modification. 

n.  Method  of  Collection 

Dealer  reporting  for  domestic 
purchase  and  international  trade  of 
certain  Atlantic  and  Pacific  highly 
migrator}'  species  is  covered  by  this 
collection.  Specifically,  this  collection 
addresses  dealer  reporting  for  import, 
export  and  re-export  of  Atlantic  and 
Pacific  swordfish,  bigeye.  and  bluefin 
tuna;  and  domestic  purchase  of  Atlantic 
tunas.  Atlantic  swordfish.  and  Atlantic 
sharks. 

Under  this  collection,  dealers  who 
import,  export,  or  re-export  bluefin 
tuna,  bigeye  tuna  or  swordfish  must 
report  all  transactions  to  NOAA  on 
biweekly  reporting  forms  which  may  be 
mailed  or  faxed.  Species-specific 
statistical  documents  for  export  must  be 
completed  and  transferred  with  the 
shipment,  with  copies  mailed  or  faxed 
to  NOAA.  Original  statistical  documents 
for  imports  terminated  in  the  U.S.  must 
be  mailed  to  NOAA  Fisheries.  When 
bluefin  tuna,  bigeye  tuna,  or  swordfish 
are  re-exported,  a  re-export  certificate 
must  be  completed  and  transferred  with 
the  shipment  with  copies  provided  to 
NOAA  Fisheries.  Shipments  for  export 
and/or  re-export  must  be  validated 
through  certification  by  a  government 
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official  or  government-approved 
validating  institution  or  alternatively 
fish  carcasses  may  be  tagged  by  the 
dealer  prior  to  export. 

For  domestically-landed  Atlantic 
bluefin  tuna,  dealers  must  tag  each 
individual  carcass  with  a  tail  tag  and  fax 
a  landing  card  within  24  hours  after 
landing  to  NOAA  Fisheries.  Biweekly 
reports  recording  fish  size  and  tag 
number  must  be  submitted  by  fax  or 
mail.  Dealers  along  the  Atlantic  and 
Gulf  coasts  must  also  submit  biweekly 
reports  recording  domestically-landed 
bigeye  tuna,  albacore  tuna,  yellowfin 
tuna,  skipjack  tuna,  swordfi.sh,  and 
sharks  caught  from  the  Atlantic  Ocean 
or  Gulf  of  Mexico. 

m.  Data 

OMB  Number.  0648-0040. 

Form  Number.  None. 

Type  ofRevieiv:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2.110. 

Estimated  Time  Per  Response:  5 
minutes  each  for  statistical  documents 
and  re-export  certificates;  1  minute  for 
tagging:  2  hours  for  certification;  17 
minutes  for  bigeye  tuna/swordfish  trade 
biweekly  report;  15  minutes  for 
Southeast  Region  HMS  dealer  report;  3 
minutes  for  Southeast  Region  HMS 
dealer  negative  reporting;  8  minutes  for 
Pacific  bluefin  tuna  biweekly  dealer 
report;  15  minutes  for  Atlantic  BFT 
biweekly  dealer  report;  2  minutes  for 
landing  cards. 

Estimated  Total  Annual  Burden 
Hours:  44.324. 

Estimated  Total  Annual  Cost  to 
Public:  $20,262. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  March  .5.  2003. 
Gwellnar  Banks, 

Managnment  Analyst.  Office  of  the  Chief 
Information  Officer. 

|FR  Uoc.  0.V5901  Filed  .1-11-03:  8:45  am] 
BILUNG  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030503B] 

South  Atlantic  Fishery  Management 
Council;  Essential  Fish  Habitat/Fishery 
Ecosystem  Plan  Technical  Workshops 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  Workshops  il  and  i2. 

Coral,  Coral  Reef  and  Live  hard  Bottom 

Habitat  and  Artificial  Reef  Workshops. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  two  technical  workshops  in  St. 
Petersburg,  FL  involving  its  Habitat  & 
Environmental  Protection  Advisory 
Panel,  Coral  Advisory  Panel  and  invited 
scientists  with  background  in  specific 
habitat  type  or  species  utilization 
patterns.  See  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  workshops  will  take  place 
on  March  26  and  27,  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  workshops  will  be  held 
at  the  Florida  Marine  Researth  Institute, 
100  Eighth  Ave.  SE.  St.  Petersburg,  FL 
33701-5095;  telephone:  727/896-8626. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson,  Public  Information  Officer, 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  Suite 
306,  Charleston,  S.C,  29407;  telephone: 
843/571^366  or  866/SAFMC-lO;  fax: 
843/769-4520. 

SUPPLEMENTARY  INFORMATION:  Workshop 
participants  will  meet  from  9  a.m.  until 
5  p.m.  on  March  26,  2003  and  again 
from  9  a.m.  until  3  p.m.  on  March  27, 
2003.  This  workshop  process  will 
initiate  development  of  a  South  Atlantic 
Council  Fishery  Ecosystem  Plan  (FEP) 
which  presents  fishery  and  resource 
information  for  fisheries  in  the  South 
Atlantic  Bight  ecosystem  in  context.  The 
workshop  processes  will  integrate  two 
directives  in  the  Final  Rule  for  Essential 
Fish  Habitat:  1)  Review  and  update 
Essential  Fish  Habitat  information,  and 
2)  Consider  ecosystem-based 
management  through  development  of  a 


Fishery  Ecosystem  Plan  for  the  South 
Atlantic  Region. 

The  Council  recognizes  the  scope  of 
the  significant  task  necessary  to  meet 
the  new  essential  fish  habitat  mandates 
and  directive  to  begin  evaluating 
ecosystem-based  management  through 
the  development  of  an  FEP  and  is  again 
calling  upon  the  Habitat  Advisory  Panel 
members  and  other  technical  experts 
involved  in  the  previous  Habitat  Plan 
development  process  to  serve  as  or 
identify  appropriate  experts  to  function 
on  a  quasi-plan  development  team  for 
this  task.  The  Habitat  and  Coral 
Advisory  Panel  are  scheduled  to  meet 
this  fall  and  will  provide  additional 
guidance  on  the  workshop  process  and 
ecosystem  management. 

A  Final  essential  fish  habitat  (EFH) 
Rule  was  published  on  January  17,  2002 
replacing  the  interim  Final  Rule  of 
December  19,  1997  on  which  the 
original  EFH  and  EFH-Habitat  Area  of 
Particular  Concern  (HAPC)  designations 
were  made.  The  Councils  have, 
pursuant  to  the  Final  EFH  Rule,  been 
directed  to  ppdate  EFH  and  EFH-HAPC 
information  and  designations;  in 
addition,  pursuant  to  revisions  to 
NOAA  General  Council  interpretation  of 
the  National  Environmental  Policy  Act 
(NEPA),  the  Councils  will  be  required  to 
update  all  Environmental  Impact 
Statements  for  a\h  Federal  Fishery 
Management  Plans  under  their 
jurisdiction.  Information  compiled 
during  this  process  will  further  facilitate 
meeting  both  the  EFH  and  the  NEPA 
mandate.  As  was  done  with  the  original 
Habitat  Plan,  a  series  of  technical  • 
workshops  will  be  conducted  by 
Council  habitat  staff,  in  cooperation 
with  NMFS/National  Ocean  Service 
(NOS)  Beaufort  Laboratory,  NMFS 
Southeast  Fishery  Science  Center 
(SEFSC)  Miami  Laboratory,  NMFS 
Southeast  Regional  Office  (SERO) 
personnel  and  invited  participants. 
Workshops  are  intended  to  build  on  a 
review  of  existing  information  presented 
in  the  Habitat  Plan,  and  focus  on 
updating  information  pursuant  to  the 
new  EFH  Rule.  This  effort  will  begin  the 
integration  of  comprehensive  details  of 
habitat  distribution  and 
characterization,  the  biology  of  managed 
species  including  their  biological  and 
the  characteristics  of  the  food  web  in 
which  they  exist. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
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section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Coimcil's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  March  24,  2003. 

Dated:  March  5,  2003. 

Theophilus  R.  Brainerd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[PR  Doc.  03-5902  Filed  3-11-03;  8:45  am) 

BILUNG  COOE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

[OMB  Control  Number  0704-0216] 

Information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Bonds  and 
insurance 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  DoD  announces  the 
proposed  extension  of  a  public 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  DoD, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
The  Office  of  Management  and  Budget 
(OMB)  has  approved  this  information 
collection  for  use  through  August  31, 
2003.  DoD  proposes  that  OMB  apptove 
an  extension  of  the  information 
collection  requirement,  to  expire  3  years 
after  the  approval  date. 
DATES:  DoD  will  consider  all  comments 
received  by  May  12,  2003. 
ADDRESSES:  Respondents  may  submit 
conunents  directly  on  the  World  Wide 


Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0216  in  the 
subject  line  of  e-mailed  comments. 

Respondents  that  caimot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Amy  Williajps, 
OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  OMB  Control  Number  0704- 
0216. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
h  ttp  -.//emissary,  acq .  osd.  mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amy  Williams,  at  (703)  602-0328.  The 
information  collection  requirement 
addressed  in  this  notice  is  available  on 
the  World  Wide  Web  at:  http:// 
www.  acq.  osd.mil/dp/dars/dfars.html. 
, Paper  copies  are  available  from  Ms. 
Amy  Williams, 

OUSD(AT&L)DPAP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title,  Associated  Form,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DEARS)  Part 
228,  Bonds  and  Insurance,  and  related 
clauses  at  252.228;  OMB  Control 
Niunber  0704-0216. 

Needs  and  Uses:  DoD  uses  the 
information  obtained  through  this 
collection  to  determine  the  allowability 
of  a  contractor's  costs  of  providing  war- 
hazard  benefits  to  its  employees;  to 
determipe  the  need  for  an  investigation 
regarding  an  accident  that  occurs  in 
connection  with  a  contract;  and  to 
determine  whether  a  contractor 
performing  a  service  or  construction 
contract  in  Spain  has  adequate 
insurance  coverage. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  859. 

Number  of  Respondents:  49. 

Responses  Per  Respondents:  1. 

Annual  Responses:  49. 

Average  Burden  Per  Response:  17.53 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

The  clause  at  DEARS  252.228-7000, 
Reimbursement  for  War-Hazard  Losses, 
requires  the  contractor  to  provide  notice 
and  supporting  documentation  to  the 
contracting  officer  regarding  claims  or 
potential  claims  for  costs  of  providing 


war-hazard  benefits  to  contractor 
eniployees. 

The  clause  at  DEARS  252.228-7005, 
Accident  Reporting  and  Investigation 
Involving  Aircraft,  Missiles,  and  Space 
Launch  Vehicles,  requires  the  contractor 
to  report  promptly  to  the  administrative 
contracting  officer  all  pertinent  facts 
relating  to  each  accident  involving  an 
aircraft,  missile,  or  space  launch  vehicle 
being  manufactiu«d,  modified,  repaired, 
or  overhauled  in  connection  with  the 
contract. 

The  clause  at  DEARS  252.228-7006, 
Compliance  with  Spanish  Laws  and 
Insurance,  requires  the  contractor  to 
provide  the  contracting  officer  with  a 
written  representation  that  the 
contractor  has  obtained  the  required 
types  of  insurance  in  the  minimum 
amounts  specified  in  the  clause,  when 
performing  a  service  or  construction 
contract  in  Spain. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

[PR  Doc.  03-5872  Filed  3-11-03;  8:45  am] 
BILUNG  CODE  S001-0B-P 


DEPARTMEI4T  OF  DEFENSE 
Office  of  ttie  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Unmaimed  Aerial 
Vehicles  (UAV)  and  Uninhabited 
Combat  Aerial  Vehicles  (UCAV)  will 
meet  in  closed  session  on  April  15-16, 
2003,  at  Strategic  Analysis  Inc.,  3601 
Wilson  Boulevard,  Arlington,  VA.  The 
Task  Force  will  review  UAV/UCAV 
systems  with  special  emphasis  on 
affordability  and  increasing  costs, 
interoperability  disconnects, 
communications  achitectures  to  to     *  ■ " 
include  bandwidth  and  redundancy, 
accident  rates,  operational  control  in 
both  FAA  airspace  and  military 
restricted  airspace,  survivability, 
military  utility  analysis,  and 
management  approaches.. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting.  The  Defense  Science 
Board  Task  Force  will  identify  principal 
impediments  to  full  and  rapid 
exploitation  of  the  joint  wajrfighting 


11812 


Federal  Register /Vol.  68,  No.  48  /  Wednesday,  March  12,  2003 /Notices 


potential  of  UAV  and  UCAV  systems 
and,  further,  recommend  how  these 
constraints  might  be  mitigated  or 
removed. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  no.  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  this  Etefense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Dated:  March  5,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-5866  Filed  3-11-03;  8:45  am) 

MLUNG  CODE  $001-0»-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Exploiting  Technology  to 
Transform  Military  Manpower  will  meet 
in  closed  session  on  April  18,  2003,  at 
SAIC,  4001  N.  Fairfax  Drive,  Arlington, 
VA.  This  Task  Force  will  identify 
technology  optiops  that  will  reduce 
military  manpower  burden  of 
asynchronous  threat  operations  at  home 
and  abroad,  and  recommend  a  strategic 
approach  to  transforming  military 
manpower  beginning  with  the  force 
Protection  mission. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Task  Force  will 
address  longer  term  technology  options 
for-optimizing  manpower  utilization 
and  for  providing  manpower  flexibility 
across  the  full  spectrum  of  operations. 
Specifically,  the  Task  Force  will 
undertake  a  broader,  more  strategic 
analysis  of  military  manpower 
requirements  and  provide  the 
Department  with  a  long  term  approach 
for  exploiting  technology  to  support 
overall  military  manpower 
transformation.  The  Department  has 
identified  eight  functional  domains 
pertinent  to  DoD  missions  that  may 
serve  the  Task  Force  as  a  constructive 
point  of  departure:  training  and 
education;  command,  control. 


conununications  (C^);  security  and 
police;  manpower  utilization;  logistics; 
repair  and  maintenance;  intelligence 
analysis;  and  reduced  maiuiing  weapons 
systems/platforms. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Conunittee  Act, 
Pub.  L.  92-463.  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that  this 
Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
the  meeting  will  be  closed  to  the  public. 

Dated:  March  5.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-5867  Filed  3-11-03;  8:45  am] 

BH.L1NG  CODE  5001-0»-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
action:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Ends  vice  Means  will 
meet  in  closed  session  on  March  25, 
2003;  April  30,  2003;  and  May  20,  2003, 
at  SAIC,  4001  N.  Fairfax  Drive, 
Arlington,  VA.  The  Task  Force  will 
review  and  evaluate  alternative  ways  of 
managing  US  foreign  intelligence 
endeavors  in  support  of  national 
security,  by  focusing  not  on  the  means 
by  which  intelligence  information  is 
collected,  but  rather  the  ends  it  is  to 
serve. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  yf 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will:  define  the  DoD 
needs  for  better  integrated  intelligence 
products  (e.g.,  products  to  support  DoD 
missions  firom  an  effects  based 
perspective);  review  and  evaluate, 
within  the  current  context,  recent, 
extant  prescriptions  for  reform  of  US 
intelligence;  identify  those  individuals 
currently  charged  with  answering 
intelligence  questions  and  ascertain  the 
actual  degree  of  influence  they  wield 
over  the  process;  solicit  from  current 
Program  Managers  in  the  Intelligence 
Community  their  ideas  on  how  the 
processes  they  now  manage  can  be 
made  more  responsive  to  intelligence 
ends;  articulate  the  vision  for  managing 


US  intelligence  according  to  "ends" 
instead  of  "means";  prescribe  the  core 
changes  that  would  be  required  to 
reorient  the  US  Intelligence  Community 
toward  the  ends  satisfied  rather  than 
means  undertaken;  and  evaluate  the 
potential  costs  and  benefits  of  such 
reformation,  recognizing  the  debilitation 
that  can  accompany  significant  change. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub'.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that 
these  Defense  Science  Board  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
these  meetings  will  be  closed  to  the 
public. 

Dated:  March  5,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-5868  Filed  3-11-03;  8:45  am] 

WLUNG  CODE  S001-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy,  DoD. 
action:  Notice. 

summary:  The  inventions  Usted  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  Application  Serial  No. 
10/068,315  entitled  "Generation  of 
Viable  Cell  Active  Biomaterial  Patterns 
by  Laser  Transfer",  Navy  Case  No. 
83,665,  filed  8  February  2002  and  Navy 
Case  Nff.  84,150  entitled  "Network 
Pump",  Disclosure  of  Invention  filed  16 
August  2002. 

ADDRESSES:  Requests  for  copies  of  the 
inventions  cited  should  be  directed  to 
the  Naval  Research  Laboratory,  Code 
1004,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  and  must 
include  the  Navy  Case  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004 ,'4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230.  Due  to  temporary  U.S. 
Postal  Service  delays,  please  fax  (202) 
404-7920,  E-Mail:  coteII@nrl.navy.mil 
or  use  courier  delivery  to  expedite 
response. 
(Authority:  35  U.S.C.  207,  37  CFR  part  404) 
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Dated:  March  3,  2003. 
R.E.  Vincent  II, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  03-5850  Filed  3-11-03;  8:45  am] 

BILLING  COD€  3810-FF-P 

* 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  to  Grant  Partially 
Exclusive  License;  IBICUi  Corporation, ' 
Inc. 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant  IBICUI 
Corporation,  Inc.,  a  revocable, 
nonassignable,  partially  exclusive 
license,  with  exclusive  fields  of  use  in 
pharmaceutical,  agricultural,  UV 
stabilizer,  dye/colorant,  gas  generator, 
and  functional  fluid  fields,  in  the 
United  States  to  practice  the 
Government-owned  invention,  U.S. 
Patent  Number  6,423,844  Bl  entitled 
"Process  for  Making  l,2,4-triazolo[4,3- 
Al[l,3,5]triazine-3,5,7-triamine." 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  April  30, 
2003. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  Indian  Head  Division,  Naval 
Surface  Warfare  Center,  Code  OC4,  101 
Strauss  Avenue,  Indian  Head,  MD 
20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division,  Code  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  (301) 744-6111. 

Dated:  March  3,  2003. 
Robert  E.  Vincent  II, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  03-5851  Filed  3-11-03;  8:45  ami 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans 

AGENCY:  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans,  Department  of 
Education. 


ACTION:  To  amend  the  notice  printed  in 
the  Federal  Register,  Vol.  68,  No.  39, 
Thursday,  February  27,  2003. 

SUMMARY:  This  notice  sets  forth  a  change 
in  date  of  a  forthcoming  teleconference 
meeting  of  the  President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans. 
DATES:  Originally  rescheduled  for 
Tuesday,  March  4,  2003,  this 
teleconference  meeting  has  been 
rescheduled  for  Friday,  March  14,  2003, 
the  hour  and  location  to  be  determined. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Sanchez,  Executive  Director,  or 
Adam  Chavarria,  Associate  Director, 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202,  (202)  401-1411. 
SUPPLEMENTARY  INFORMATION: 
Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  observe  the  meeting  [e.g.,  interprfeting 
services,  assistive  listening  devices,  or 
materials  in  alternative  format)  should 
notify  Adam  Chavarria  at  (202)  401- 
1411  by  no  later  than  March  12,  2003. 
We  will  attempt  to  meet  requests  after 
this  date  but  cannot  guarantee 
availability  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities. 

Dated:  March  6,  2003. 
William  D.  Hansen, 

Deputy  Secretary,  U.S.  Department  of 

Education. 

[FR  Doc.  03-5830  Filed  3-11-03:  8:45  am) 

BILUNG  CODE  400(M>1-M 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Advisory  Board 
to  the  International  Energy  Agency  (lEA) 
will  meet  on  March  19,  2003,  at  the 
headquarters  of  the  lEA  in  Paris,  France 
in  connection  with  a  meeting  of  the 
lEA's  Standing  Group  on  Emergency 
Questions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Assistant  General 
Counsel  for  International  and  National 
Security  Programs,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  202-586- 
6738. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l){A)(i))  (EPCA), 


the  following  notice  of  meeting  is  . 
provided: 

A  meeting  of  the  Industry'  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  at  the  ^ 
headquarters  of  the  lEA,  9,  rue  de  la 
Federation,  Paris.  France,  on  March  19, 
2003,  beginning  at  8:30  a.m.  The 
purpose  of  this  notice  is  to  permit  . 
attendance  by  representatives  of  U.S. 
company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ),  which  is 
scheduled  to  be  held  at  the  lEA  on 
March  19,  beginning  at  9:30  a.m.,  * 

including  a  preparatory'  encounter 
among  company  representatives  from 
approximately  8:30  a.m.  to  9  a.m. 

"The  agenda  for  the  preparatory 
encounter  among  company 
representatives  is  a  review  of  the  SEQ's 
meeting  agenda.  The  agenda  of  the  SEQ 
meeting  is  under  the  control  of  the  SEQ. 
It  is  expected  that  the  SEQ  will  adopt   ■ 
the  following  agenda: 

1.  Adoption  of  the  Agenda. 

2.  Approval  of  the  Summary  Record 
of  the  106th  Meeting. 

3.  Update  on  Compliance  with 
International  Energy  Program 
Stockholding  Commitments. 

4.  The  Current  Oil  Market  Situation. 
— Oral  Report  by  the  Secretariat 

5.  Exchange  of  Information  on  the 
State  of  Emergency  Preparations. 

'6.  Report  on  Current  Activities  of  the 
lAB. 

7.  Other  Policy  and  Legislative 
Developments  in  Member  Countries. 

8.  Report  on  Developments  in  Non- 
Member  Countries  and  International 
Organizations. 

— lEA/China  Seminar  on  Oil  Stocks  and 

Emergency  Response  in  Beijing,  Dec. 

2002 
— lEA/ASEAN  +3  Oil  Security 

Workshop  in  Tokyo,  Dec.  2002      • 
—Workshop  on  ASEAN  Oil  Security 

and  Emergency  Preparedness.  May/ 

June  2003 
— Update  on  Stockholding  Conference 

in  Berlin,  Sept.  2003 

9.  Other  Emergency  Response 
Activities. 

— Results  of  Questionnaire  on  Minimum 
Operating  Requirements 

10.  Emergency  Response  Reviews  of 
lEA  and  Candidate  Countries. 

— Belgium 
— Luxembourg 
— Poland 

— Revised  Schedule  of  Emergency 
Response  Reviews  for  2003-2004 

11.  Other  Documents  for  Information. 
— Emergency  Reserve  Situation  of  lEA 

Member  Countries  on  January  1,  2003 
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— Emergency  Reserve  Situation  of  lEA 

Candidate  Countries  on  January  1, 

2003 
— Monthly  Oil  Statistics:  December 

2002 
— Revised  Base  Period  Final 

Consumption  (BPFC):  4Q2001/ 

3Q2002 
—BPFC:  1Q2002/4Q2002 
—Quarterly  Oil  Forecast:  1Q2003 
— Update  of  Emergency  Contacts  List 

12.  Other  Business 
— Information  on  MinisRarial  Meeting 

2003 
— Dates  of  Next  Meetings: 
—June  17-18,  2003 
—November  18-20,  2003 

As  provided  in  section  252(c)(l){A){ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272{c)(l)(A)(ii)).  this 
meeting  is  open  only  to  representatives 
of  members  of  the  lAB  and  their 
counsel;  representatives  of  members  of 
the  SEQ;  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  Congress,  the  lEA,  and 


the  European  Commission;  and  invitees 
of  the  lAB,  the  SEQ,  or  the  lEA. 

Issued  in  Washington,  DC,  March  4.  2003. 
Samuel  M.  Bradley, 

Assistant  General  Counsel  for  International 
and  National  Security  Programs. 
|FR  Doc.  03-5864  Filed  3-11-03:  8:45  am] 

BILLING  CODE  64SO-01-P 

DEPARTMENT  OF  ENERGY 

[FE  Docket  Nt>.  03-04-NG,  03-06-NG.  03- 
05-LNG,  and  03-07-NG] 

Office  Of  Fossil  Energy;  Petro-Canada 
Hydrocarbons  inc.,  Powerex  Corp.,  BP 
Energy  Company,  TotaiFinaElf  Gas  & 
Power  North  America,  Inc.;  Orders 
Granting  Authority  To  import  and 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  February  2003,  it 


issued  Orders  granting  authority  to 
import  and  export  natural  gas,  including 
liquefied  natural  gas.  These  Orders  are 
summarized  in  the  attached  appendix 
and  may  be  found  on  the  FE  Web  site 
at  http://www.fe.doe.gov  {select  gas 
regulation),  or  on  the  electronic  bulletin 
board  at  (202)  586-7853.  They  are  also 
available  for  inspection  and  copying  in 
the  Office  of  Natural  Gas  &  Petroleum 
Import  &  Export  Activities,  Docket 
Room  3E-033,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
The  Docket  Room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  March  4, 
2003. 
CliAbrd  P.  Tomaszewski, 

Manager,  Natural  Gas  Regulation.  Office  of 
Natural  Gas  6-  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 

Appendix 


Orders  Granting  Import/Export  Authorizations 

(DOE/FE  Authority] 


■ 
Order  No 

Date  Issued 

Importer/Exporter  FE  Docket  No. 

'  Import 
volume 

Export 
volume 

Comments 

1851  

2-5-03 

Retro-Canada  Hydrocart)ons  03-04-NG  .... 

300  Bcf  .... 

Import  natural  gas  from  Canada,  beginning 

on     Marcti     4,     2003,     and     extending 

through  March  3.  2005. 

law 

2-11-03 

Powerex  Corp.,  03-06-NG  

(1)60Bd 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  tjeginning 
on  March  1,  2003,  and  extending 
through  Febmary  28,  2005. 

1853 

2-20-03 

BP  Enerav  ComDanv  03-05-LNG  

1,200  Bcf 

^mport    LNG    from    various    international 

sources  beginning  on  August  22,  2002, 

and  extending  through  August  21,  2004. 

1854  

2-20-03 

TotaiFinaElf  Gas  &  Power  North  America. 

100  Bcf    ... 

100  Bcf  .... 

Import  a  combined  total  of  natural  gas  to 

f 

Inc..  03-07-NG. 

200  Bcf  .... 

% 

Canada  and  Mexico,  and  export  a  com- 
bined total  of  natural  gas  from  Canada 
and  Mexico,  and  to  import  LNG  from  var- 
ious international  sources  beginning  on 
February     23,     2002,     and     extending 

♦' 

through  February  22,  2005. 

|FR  Doc.  03-5865  Filed  3-11-03;  8:45  am) 

BILUNG  COOC  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  EL03-55-000] 

AES  Warrior  Run,  Inc.,  Complainant,  v. 
The  Potomac  Edison  Company,  d/b/a 
Allegheny  Power,  Respondent,;  Notice 
of  Complaint 

March  5,  2003. 

Take  notice  that  on  March  4,  2003, 
AES  Warrior  Run,  Inc.  (AES)  (the 
Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission 


(Commission)  a  complaint  against  the 
Potomac  Edison  Company,  d/b/a 
Allegheny  Power,  pursuant  to  section 
205  of  the  Federal  Power  Act  seeking 
refunds. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlmeSupporiMfeTC.gov  or  toU- 
ft-ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  March  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-5799  Filed  3-11-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-21 6-003] 

CenterPoint  Energy  Gas  Transmission 
Co.;  Notice  of  Compliance  Filing 

March  5,  2003. 

Take  notice  that  on  February  25,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  filed  the  additional 
information  required  by  the 
Commission's  February  5,  2003  order  in 
this  docket.  The  order  granted  rehearing 
in  part  and  denied  rehearing  in  part. 

CEGT  states  that  copies  of  its  filing 
are  being  mailed  to  all  parties  on  the 
service  list  in  this  docket. 

Any  person  desiring  to  be  heard  or  ta 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  10,  2003. 

Magalie  R.  Salas, 

.  Secretary. 
(FR  Doc.  03-5806  Filed  3-11-03;  8:45  ami 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY  >5^ 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP03-276-000] 

CMS  Trunkline  Gas  Company,  LLC; 
Notice  of  Proposed  Clianges  in  FERC 
Gas  Tariff 

March  5,  2003. 

Take  notice  that  on  February  28,  2003, 
CMS  Trunkline  Gas  Company,  LLC 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  attached  to  the  filing  to 
become  effective  April  1,  2003. 

Trunkline  states  that  this  filing  is 
being  made  in  accordance  with  section 
22  (Fuel  Reimbursement  Adjustment)  of 
Trunkline's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  Trunkline 
further  states  that  the  revised  tariff 
sheets  listed  on  Appendix  A  reflect:  a 
0.22%  decrease  (Field  Zone  to  Zone  2). 
a  0.15%  decrease  (Zone  lA  to  Zone  2), 
a  0.13%  decrease  (Zone  IB  to  Zone  2), 
a  0.05%  increase  (Zone  2  only),  a  0.32% 
decrease  (Field  Zone  to  Zone  IB),  a 
0.25%  decrease  (Zone  lA  to  Zone  IB), 
a  0.23%  decrease  (Zone  IB  only),  a 
0.14%  decrease  (Field  Zone  to  Zone 
lA).  a  0.07%  decrease  (Zone  lA  only) 
and  a  0.12%  decrease  (Field  Zone  only) 
to  the  currently  effective  fuel 
reimbursement  percentages. 

'Trunkline  states  that  a  copy  of  this 
filing  is  available  for  public  inspection 
during  regular  business  hours  at 
Trunkline's  office  at  5444  Westheimer, 


Houston.  Texas  77056-5306.  In 
addition,  copies  of  this  filing  are  being 
served  on  all  affected  shippers  and. 
interested  state  regulator,'  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filingshould  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energv  Regulator^'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission  s  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12.  2003. 

Magalie  R.  Salas.  , 

Secretary. 

IFR  Doc.  03-5817  Filed  3-11-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-287-O00] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Filing 

March  5,  2003. 

Take  notice  that  on  Februar\'  28,  2003, 
Colorado  Interstate  Gas  Company  » 
( "CIG")  tendered  for  filing  and  ' 

acceptance  by  the  Federal  Energy 
Regulator^'  Commission 
("Commission")  the  following  tarifi' 
sheet  to  its  FERC  Gas  Tarifl^.  First 
Revised  Volume  No.  1,  to  become 
effective  Xpril  1,2003: 

Twenty-Seventh  Revised  Sheet  No.  1 1 A 
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CIG  states  the  tariff  sheet  is  being  filed 
to  revise  the  quarterly  Fuel 
Reimbursement  Percentage  applicable  to 
Lost.  Unaccounted-For  and  Other  Fuel 
Gas.  The  tendered  tariff  sheet  is 
proposed  to  become  effective  April  1, 
2003. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport%ferc.gov  or  toll- 
ft'ee  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12.  2003. 

Nfagalie  R.  Salas. 

Secrtftary. 

IFR  Dor.  03-5828  Filed  3-11-03:  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-280-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5.  2003. 

Take  notice  that  on  February  28.  2003. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  (Tariff),  the  following 
revised  tariff  sheet,  with  a  proposed 
effective  date  of  April  1,  2003: 

First  Revised  Twelfth  Revised  Sheet  No.  44 


Columbia  submits  its  annual  filing 
pursuant  to  the  provisions  of  section  35, 
"Retainage  Adjustment  Mechanism 
(RAM)",  of  the  General  Terms  and 
Conditions  (GTC)  of  its  Tariff.  First 
Revised  Twelfth  Revised  Sheet  No.  44 
sets  forth  the  retainage  factors 
applicable  to  Columbia's  transportation, 
storage  and  gathering  services,  as 
revised  by  this  filing. 

Columbia  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway. 
Fairfax.  Virginia;  and  10  G  Street.  NE.. 
Suite  580.  Washington.  DC;  and  have 
been  mailed  to  all  firm  customers, 
interruptible  customers,  and  affected 
state  commissions. 

Any  person  desiring -to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
Mww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

.  Comment  Date:  March  12.  2003. 

Magalie  R.  Salas. 

Secretory. 

IFR  Doc.  03-,5821  Filed  3-11-03;  8:45  am) 

BILUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOS-281-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5,  2003. 

Take'notice  that  on  February  28.  2003. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  (Tariff),  the  following 
revised  tariff  sheets  with  a  proposed 
effective  date  of  April  1 ,  2003: 

Sixty-third  Revised  Sheet  No.  25 
Sixty-third  Revised  Sheet  No.  26 
Sixty-third  Revised  Sheet  No.  27 
Fifty-fourth  Revised  Sheet  No.  28 
Eighteenth  Revised  Sheet  No.  31 

Columbia  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  section 
45,  "Electric  Power  Costs  Adjustment 
(EPCA),"  of  the  General  Terms  and 
Conditions  (GTC)  of  Columbia's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1. 

Columbia  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
adjustments  to  Columbia's  current  costs 
for  electric  power  for  the  12-month 
period  beginning  April  1.  2003. 

Columbia  states  tnat  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway. 
Fairfax.  Virginia;  and  10  G  Street  NE., 
Suite  580,  Washington,  DC;  and  have 
been  mailed  to  all  firm  customers, 
interruptible  customers,  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  aecordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
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assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5822  Filed  3-11-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-282-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

March  5,  2003. 

Take  notice  that  on  February  28,  2003, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  (Tariff),  the  following 
revised  tariff  sheets  with  a  proposed 
effective  date  of  April  1 ,  2003: 

Sixty-fourth  Revised  Sheet  No.  25 
Sixty-fourth  Revi.sed  Sheet  No.  26 
Sixty-fourth  Revised  Sheet  No.  27 
Fifty-fifth  Revised  Sheet  No.  28 

This  filing  is  comprised  of  Columbia's 
annual  filing  pursuant  to  section  36.2  of 
the  General  Terms  and  Conditions 
(GTC)  of  its  Tariff. 

Columbia  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia;  and  10  G  Street  NE., 
Suite  580,  Washington,  DC;  and  have 
been  mailed  to  all  firm  customers, 
interruptible  customers,  and  affected 
state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 


filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
hee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doe.  03-5823  Filed  3-11-^3:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP09-283-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5,  2003. 

Take  notice  that  on  February  28,  2003^ 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  (Tariff),  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  April  1,  2003: 

Thirty-second  Revised  Sheet  No.  18 
Twenty-second  Revised  Sheet  No.  18A 
Thirty-third  Revised  Sheet  No.  19  ' 

Columbia  Gulf  states  that  this  filing 
represents  Columbia  Gulfs  annual  filing 
pursuant  to  the  provisions  of  section  33, 
"Transportation  Retainage  Adjustment 
(TRA),"  of  the  General  Terms  and 
Conditions  (GTC)  of  its  Tariff.  Colimibia 
Gulf  states  that  the  tariff  sheets  listed 
above  set  forth  the  transportation 
retainage  factors  as  a  result  of  this  filing. 

Columbia  Gulf  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway. 
Fairfax,  Virginia;  2603  Augusta,  Suite 
124,  Houston,  Texas;  and  10  G  Street 
NE.,  Suite  580,  Washington,  DC;  and 
have  been  mailed  to  all  firm  customers, 
interruptible  customers,  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the  " 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas. 

Secretan'. 

[FR  Doc.  03-5824  Filed  3-ll-03:'8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-269-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Report  of  Refunds 

March  5.  2003. 

Take  notice  that  on  February  28,  2003. 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  a  report  of  refunds 
that  DTI  flowed  through  to  its 
customers. 

DTI  states  that  the  purpose  of  this 
filing  is  to  report  the  refunds  that 
resulted  from  Columbia  Gulf 
Transmission  Company's  (Columbia 
Gulfs)  settlement  in  Docket  No.  RP91- 
160,  which  required  Columbia  Gulf  to 
refund  environmental  costs  reimbursed 
by  its  insurance  carriers.  The  refunds 
were  allocated  based  on  DTI's 
customers'  fixed  cost  responsibility  as 
set  out  on  Sheet  No.  38  of  DTI's  FERC 
Gas  Tariff. 

DTI  states  that  copies  of  its  filing  are 
being  sent  by  first-class  mail,  postage 
prepaid,  by  DTI  to  DTI's  affected 
customers  and  interested  state 
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commissions.  Copies  of  this  filing  are 
also  available  for  public  inspection 
during  regular  business  hours,  at  DTI's    - 
principal  offices  at  445  West  Main 
Street,  Clarksburg,  West  Virginia  26301. 

Any  perso^i  desiring  tobe  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  fde  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assi^ance.  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12.  2003. 

Magalie  R.  Salas,^ 

Secretary. 

(PR  Doc:.  03-.')811  Filed  3-11-03;  8:45  am) 

BiLUNO  cooc  eru-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOa-268-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  5.  2003. 

Take  notice  that  on  February  28.  2003, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1  (Tariff)  effective  April  1. 
2003.  the  following  tariff  sheets: 

Fifty-Eighth  Revised  Sheet  No.  8A 
Fiftieth  Revised  Sheet  No.  8A.01 
Fiftieth  Revised  Sheet  No.  8A.02 
Eighth  Revised  Sheet  No.  BA.04 
Fifty-Third  Revised  Sheet  No.  SB 


Forty-Sixth  Revised  Sheet  No.  8B.01 
Third  Revised  Sheet  No.  8B.02 

FGT  states  that  the  tariff  sheets  listed 
above  are  being  filed  pursuant  to  section 
27  of  the  General  Terms  and  Conditions 
("GTC")  of  FGT's  Tariff  which  provides 
for  the  recovery  by  FGT  of  gas  used  in 
the  operation  of  its  system  and  gas  lost 
from  the  system  or  otherwise 
unaccounted  for. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's-regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Ent^r  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment Dafe.March  12.  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5810  Filed  3-11-03;  8:45  am) 

MLUNO  CODE  S717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  . 

(Docket  No.  PR03-6-000] 

Humble  Gas  Pipeline  Company;  Notice 
of  Petition  for  Rate  Approval 

March  5,  2003. 

Take  notice  that  on  February  28.  2003. 
Humble  Gas  Pipeline  Company  (HGPC) 
filed  a  petition  for  rate  approval 
pursuant  to  section  284.123(b)(2)  or  the 
Commission's  regulations.  HGPC 
requests  that  the  Commission  approve  a 
maximum  rate  of  $0.0619  per  MMBtu 


for  gas  transported  on  the  Inlet  System 
and  a  maximum  rate  of  $0.01443  per 
MMBtu  for  gas  transported  on  the 
Header  System;  both  rates  are  subject  to 
an  additional  one-half  of  one  percent 
(0.5%)  retainage  for  fuel  and 
unaccounted-for  gas., 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5803  Filed  3-11-03;  8:45  am] 

BILUNG  cooc  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0&-1 57-010] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5,  2003. 

Take  notice  that  on  February  28,  2003. 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  to  be  effective  March  1,  2003. 

Fourth  Revised  Sheet  No.  495 
First  Revised  Sheet  No.  496 
Original  Sheet  No.  497 
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Sheet  Nos.  498-499  (Reserved) 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  implement  a  negotiated 
rate  transaction  between  Kern  River  and 
Sempra  Energy  Trading  Corporation,  in 
accordance  with  the  Commission's 
Policy  Statement  on  alternatives  to 
Traditional  Cost  of  Service  Ratemaking 
for  Natural  Gas  Pipelines,  and  to 
reference  the  agreement  in  Kern  River's 
tariff. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
firee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5804  Filed  3-11-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 7-001] 

Missouri  Interstate  Gas,  LLC;  Notice  of 
Proposed  Change  in  FERC  Gas  Tariff 

March  5.  2003. 

Take  notice  that  on  February  25.  2003. 
Missouri  Interstate  Gas,  LLC  (Missouri 
Interstate)  filed  revised  tariff  sheets  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1 ,  in  compliance  with  requirements 


of  the  Commission's  February  10.  2003 
Order  Accepting  Compliance  Filing 
Subject  to  Certain  Tariff  Modifications. 
Missouri  Interstate  requests  that  the 
Commission  reduce  the  tariff  notice 
requirement  to  allow  the  pipeline 
facilities  to  be  placed  in  service  within 
ten  days. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  1 54 . 2 1 0  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docmnent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  10.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5807  Filed,3-ll-03;  8:45  am] 

BILLING  COOE  6717^1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-265-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Rling 

March  5,  2003. 

Take  notice  that  on  February  28.  2003. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  March  1,  2003. 

Fifty  Second  Revised  Sheet  No.  9 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5809  Filed  3-11-03;  8:45  am] 

BILLING  COOE  6717-01-# 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-27S-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  5,  2003. 

Take  notice  that  on  February  28,  2003. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border 
Pipeline  Company's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1.  the 
following  tariff  sheet  to  become  effective 
April  1,  2003: 

Fifth  Revised  Sheet  No.  206 

Northern  Border  states  that  it  is  filing 
this  revised  tariff  sheet  to  clarify  the 
definition  of  Company  Use  Gas. 

Northern  Border  further  states  that 
copies  of  this  filing  have  been  sent  to  all 
of  Northern  Border's  contracted 
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shippers  and  interested  state  regulatory 
conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
ndes  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5816  Filed  3-11-03;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-272-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

March  5.  2003. 

Take  notice  that  on  February  28,  2003, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets,  to  be  effective  April  1,  2003. 

Third  Revised  Volume  No.  1 
Nineteenth  Revised  Sheet  No.  14 
Original  Volume  No.  2 
Thirty-Fourth  Revised  Sheet  No.  2.1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  (1)  propose  an  increase 
from  1.72%  to  2.11%  in  the  fuel 
reimbursement  factor  (Factor) 


applicable  to  Northwest's  transportation 
service  Rate  Schedules  TF-1,  TF-2.  TI- 
1,  DEX-1  and  for  all  applicable 
transportation  service  rate  schedules 
contained  in  Original  Volume  No.  2  of 
Northwest's  FERC  Gas  Tariff;  (2) 
propose  an  increase  from  0.95%  to 
1.42%  for  the  Factor  applicable  to  Rate 
Schedules  LS-1,  LS-2F  and  LS2I  which 
pertain  to  the  Plymouth  LNG  Facility 
storage  service,  and  (3)  to  propose  no 
change  to  the  0%  Factor  currently 
applicable  to  service  at  the  Jackson 
Prairie  storage  project  under  Rate 
Schedules  SGS-2F  and  SGS-2I. 
Northwest  states  that  the  Factors  allow 
Northwest  to  be  reimbursed  in-kind  for 
the  fuel  used  during  the  transmission 
and  storage  of  gas  and  for  the  volumes 
of  gas  lost  and  unaccounted-for  that 
occur  as  a  normal  part  of  operating  the 
transmission  system. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  hot  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[PR  Doc.  03-5813  Filed  3-11-03;  8:45  am] 

BNJJNQ  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 

[Docket  No.  RP03-278-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5.  2003. 

Take  notice  that  on  February  28,  2003. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1 ,  the  following  revised 
tariff  sheet  proposed  to  be  effective 
April  1,  2003: 
Second  Revised  Sheet  No.  275 

Panhandle  states  that  this  filing  is 
being  made  to  modify  the  storage 
inventory  transfer  provision  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff. 

Panhandle  further  states  that  a  copy  of 
this  filing  is  available  for  public 
inspection  during  regular  business 
hours  at  Panhandle's  office  at  5444 
Westheimer  Road,  Houston,  Texas 
77056-5306.  In  addition,  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street*  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
tee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Comment  Date:  March  12,  2003. 

Magaiie  R.  Salas. 

Secretary. 

[PR  Doc.  03-5819  Piled  3-11-03;  8:45  am] 

BILUNC  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-261-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Proposed  Change 
In  FERC  Gas  Tariff 

March  5.  2003. 

Take  notice  that  on  February  26.  2003 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  an  original  and  five  copies  of  the 
following  revised  tariff  sheets  to  become 
part  of  TransColorado's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  and  to 
become  effective  March  28,  2003: 

First  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  200 
First  Revised  Sheet  No.  22A 
First  Revised  Sheet  No.  26 

TransColorado  states  that  it  is  making 
this  housekeeping  filing  as  an  effort  to 
update  sections  of  TransColorado's 
FERC  Gas  Tariff. 

TransColorado  states  that  a  copy  of 
this  filing  has  been  served  upon  all  of 
its  customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing'^  link. 
Comment  Date:  March  10,  2003. 

Magaiie  R.  Salas. 

Secretary. 

[FR  Doc.  03-5808  Filed  3-11-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  NOS.  PA02-2-O0O,  ELOO-95-000, 
ELOO-98-000.  and  ELOO-1 0-000  (Not 
Consolidated)] 

Fact  Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural 
Gas  Prices;  Notice  of  Intent  to  Release 
Information  and  Opportunity  to 
Comment 

March  5,  2003. 

San  Diego  Gas  &  Electric  Company. 
Complainant,  v.  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange,  Respondents 

[Docket  No.  EL0O-95-O001 

Investigation  of  Practices  of  the 
California  Independent  System 
Operator  and  the  California  Power 
Exchange 

[Docket  No.  ELOO-98-000] 

Puget  Sound  Energy.  Inc.,  et  al.. 
Complainant,  v.  All  Jurisdictional 
Sellers  of  Energy  and/or  Capacity  at 
Wholesale  into  Electric  Enei^  and/or 
Capacity  Markets  in  the  Pacific 
Northwest.  Including  Parties  to  the 
Western  Systems  Power  Pool 
Agreement,  Respondent 

[Docket  No.  ELOl-lD-000  (Not 
Consolidated)] 

On  February  13,  2002,  in  Docket  No. 
PA02-2-000,  the  Commission  issued  an 
order  directing  Staff  to  conduct  an 
investigation  to  determine  whether  any 
entity  manipulated  short-term  prices  for 
electric  energy  or  natural  gas  in  the 
West,  or  otherwise  exercised  undue 
influence  over  wholesale  electric  prices 
in  the  West.'  In  the  course  of  this 
investigation.  Staff  collected  data  and 
conducted  discovery  concerning  the 
functioning  of  energy  markets  in  the 
Western  United  States  during  2000  and 


2001.  On  August  13,  2002,  Staff  issued 
its  Initial  Report  on  Company-Specific 
Separate  Proceedings  and  Generic 
Reevaluations;  Published  Natural  Gas 
Price  Data;  and  Enron  Trading 
Strategies,  as  part  of  that  investigation. 

On  November  20,  2002,  the 
Commission  issued  an  order  in  Docket 
Nos.  ELOO-95-048  and  EL00-9&-042 
that  allowed  the  parties  in  that 
proceeding  to  conduct  additional 
discovery  into  market  manipulation  by 
various  sellers  during  the  western 
power  crisis  of  2000  and  2001 ,  and 
specified  procedures  for  adducing  this 
information  (Discovery  Order). ^  The 
Discovery  Order  also  required  that  no 
later  than  February  28,  2003,  the  parties 
submit  directly  to  the  Commission 
additional  evidence  and  propose  new  or 
modified  findings  of  fact  with  specific 
citations  to  the  record-to  support  any 
proposed  substantive 
recommendations.'*  On  February  10, 
2003,  the  Commission  issued  an  order 
affording  the  partie%  the  opportunity  to 
respond  to  submissions  made  by 
adverse  parties  (Rehearing  Order).*  The 
Rehearing  Order  allowed  parties  imtil 
March  17,  2003,  to  file  reply  comments 
directly  with  the  Commission.^ 

Take  notice  that  pursuant  to  the 
Commission's  regulations,  18  CFR 
388.112(d)  (2002),  the  Commission 
intends  to  release  all  documents 
submitted  in  Docket  No.  PA02-2-OOO, 
except  documents  obtained  from  other 
Federal  agencies  in  accord  with  the 
Federal  Records  Act,  44  U.S.C.  3510(b). 
and  all  documents  submitted  in 
response  to  the  Discovery  Order  and 
Rehearing  Order.  Any  submitter  of 
information  with  a  confidentiality 
interest  in  these  documents  may  siibmit 
comments  on  the  release  of  these 
documents.  Written  comments  are  due 
within  seven  days  from  the  date  of  this 
notice,  and  should  clearly  explain  any 
opposition  to  the  release  of  these 
documents,  or  portions  thereof,  and  the 
rationale  for  that  position.  The 
Commission  will  not  be  persuaded  by 
conclusory  statements  as  to  why  the 
information  deserves  protection.  The 
Commission  recognizes  that  reply 
comments  filed  in  Docket  Nos.  ELOO- 


'  Fact-finding  Investigation  into  Possible 
Manipulation  of  Electric  and  Natural  Gas  Prices.  98 
FERC  1  61,165  (2002). 


2  San  Diego  Gas  &  Elec.  Co.  v.  SeWers  of  Energy 
and  Ancillary  Sen-.,  el  al.  101  FERC  |  61.186 
(2002). 

3  By  Order  dated  Februar>'  24,  2003.  the 
Commission  extended  tlie  February  28,  2003 
deadline  to  March  3.  2003.  See  San  Diego  Gas  B- 
Elec.  Co.  V.  Sellers  of  Energy'  and  Ancillary  Serv., 
et  al.,  101  FERC  ]  61.194  (2002)  (February  24 
Order). 

*  San  Diego  Gas  6-  Elec.  Co.  v.  Sellers  of  Energy 
and  Ancillary  Seiv..  et  al.  102  FERC  I  61,164 
(2002). 

5  The  February  24  Order  extended  the  March  17, 
2003  deadline  to  March  20.  2003. 
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95-000  and  ELOO-98-000  will  be  filed 
after  coihments  regarding  the  release  of 
information.  Therefore,  submitters  of 
reply  comments  should  consider  the 
Commission's  intention  to  release  all 
documents  and  provide  comments 
regarding  release  of  information  that  is 
to  be  submitted  in  reply  comments,  to 
the  extent  practicable,  at  the  same  time 
they  provide  comments  on  the  release  of 
documents  already  submitted. 

Any  person  desiring  to  be  heard 
should  file  comments  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
Comments  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken.  This 
notice  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l}(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-5802  Filed  3-11-03;  8:45  am) 

BiLUNO  cooe  vm-v\-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-277-000] 

Sbuttiwest  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  5.  2003. 

Take  notice  that  on  February  28.  2003. 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  proposed  to  become  effective 
April  1,  2003. 
Eighth  Revised  Sheet  No.  5 

Southwest  states  that  this  filing  is 
made  in  accordance  with  Section  16 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Southwesfs  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 .  Southwest 
explains  that  the  Fuel  Reimbursement 


Adjustment  filed  herewith  reflects  the 
following  Fuel  Reimbursement 
Percentages:  (1)  West  Area  Storage 
Facilities  Injection  1.23%  and 
Withdrawal  0.41%;  and  (2)  East  Area 
Storage  Facilities  Injection  2.67%  and 
Withdrawal  1.16%. 

Southwest  further  states  that  a  copy  of 
this  filing  is  available  for  public 
inspection  during  regular  business 
hours  at  Southwesfs  office  at  5444 
Westheimer  Road.  Houston.  Texas 
77056-5306.  In  addition,  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5818  Filed  3-11-03;  8:45  am) 

BILUNG  COOE  671 7-01 -P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EL03-53-O001] 

Gregory  Swecker,  Complainant,  v. 
Midland  Power  Cooperative, 
Respondent;  Notice  of  Complaint 

March  5,  2003. 

Take  notice  that  on  February  11,  2003, 
Gregory  Swecker  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  under  section  210  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978,  a  complaint  against  Midland 
Power  Cooperative,  asking  the 
Commission  for  an  order  to  compel 
Midland  Power  Cooperative  to  Provide 
Supplemental  and  Backup  Power  to 
their  Qualified  Facility  and  Provide 
Their  Avoided  Costs. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vyww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  March  25,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5798  Filed  3-11-03;  8:45  am] 

MLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01 -409-002,  CP01-410- 
002,  CP01-411-002  and  CP01 -444-002] 

Tractebel  Calypso  Pipeline.  LLC; 
Notice  of  Filing 

March  5,  2003; 

Take  notice  that  on  February  28.  2003. 
Tractebel  Calypso  Pipeline.  LLC 
(Tractebel)  filed  an  amendment  in  the 
above-referenced  dockets  to  reflect  a 
change  in  the  estimated  cost  of 
construction  of  the  proposed  project. 
The  application  is  on  file  with  the 
Commission  and  open  for  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
ft«e  at  (866)208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Tractebel  has  completed  its  review  of 
non-environmental  issues  and  confirms 
that  it  adopts  the  rate,  tariff,  and  related 
matters  as  filed  in  the  original 
application  submitted  by  the  prior 
owner  of  the  project.  Calypso  Pipeline, 
LLC  (Calypso).  However,  Tractebel 
states  that  it  increases  the  capital  cost 
and  other  costs  to  reflect  the  additional 
costs  to  address  the  U.S.  Navy's 
concerns  regarding  the  South  Florida 
Testing  Facility.  The  estimated  total 
capital  cost  of  construction  of  the 
pipeline  increases  from  $132  million  to 
$144  million. 

Any  questions  regarding  the 
application  are  to  be  directed  to  Michael 
J.  Zimmer,  Esq.,  Baker  &  McKenzie,  815 
Connecticut  Avenue,  NW.,  Washington, 
DC  20006. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  below  listed 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
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Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Conmiission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  envirorunental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
docimients  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  commimities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  commimity 


and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Motions  to  intervene,  protests  and 
comments  may  be  filed  electronically 
via  the  internet  in  Ueu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  wrill  be  issued. 

Comment  Date:  March  17,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5796  Filed  3-11-03;  8:45  ami 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0»-279-0001 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5,  2003. 

Take  notice  that  on  February  28.  2003, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  oh 
Appendix  A  attached  to  the  filing  to 
become  effective  April  1,  2003. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  section  24 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  Panhandle 
explains  that  the  revised  tariff  sheets  ' 
filed  herewith  reflect  the  foUowring 
changes  to  Fuel  Reimbursement ' 
Percentages: 

(1)  No  change  in  the  Gathering  Fuel 
Reimbursement  Percentage; 

(2)  A  0.03%  decrease  in  the  Field 
Zone  Fuel  Reimbursement  Percentage; 

(3)  A  0.02%  increase  in  the  Market 
Zone  Fuel  Reimbursement  Percentage; 

(4)  No  change  in  the  Injection  and 
Withdrawal  Field  Area  Storage 
Reimbursement  Percentages;  and 

(5)  No  change  in  the  Injection  and 
Withdrawal  Market  Area  Storage 
Reimbursement  Percentages. 
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Panhandle  hirther  states  that  a  copy  of 
this  filing  is  available  for  public 
inspection  during  regular  business 
hours  at  Panhandle's  office  at  5444 
Westheimer  Road,  Houston.  Texas 
77056-5306.  In  addition,  copies  of  this 
filing  are  being,  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferC.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5820  Filed  3-11-03;  8:45  am) 

aiLLINQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-285-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

March  5.  200.3, 

Take  notice  that  on  February  28.  2003, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  its  Annual  Fuel  Gas 
Reimbursement  Report  pursuant  to 
section  12.9  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1. 


TransColorado  states  that  it  has 
served  copies  of  this  filing  upon  all 
customers,  interested  State 
Commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  |b"  -^ 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  '.'FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5826  Filed  3-11-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  Nos.  RP01 -236-010,  RPOO-553-013 
and  RPOO-481-010] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

March  5.  2003. 

Take  notice  that  on  February  28,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  Substitute  Original  Sheet  No. 
374F.04  and  3rd  Sub  Eighth  Revised 
Sheet  No.  514  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  which 
tariff  sheets  are  proposed  to  be  effective 
April  1,2003. 

Transco  states  that  these  tariff  sheets 
are  being  submitted  as  revisions  to  its 


January  31,  2003,  iLinesm  compliance 
filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in, accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://vfww.ferc.gov  using  the  "F'ERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  10.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-5805  Filed  3-11-03;  8:45  am] 

BILUNO  COOC  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-271-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5.  2003. 

Take  notice  that  on  February  28,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 
The  tariff  sheets  are  proposed  to  be 
effective  April  1,  2003. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  section  41  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file  to  reflect 
net  changes  in  the  Transmission  Electric 
Power  (TEP)  rates  at  least  30  days  prior 
to  each  TEP  Annual  Period  beginning 
April  1.  Attached  in  Appendix  B  are 


workpapers  supporting  the  derivation  of 
the  revised  TEP  rates  reflected  on  the 
tariff  sheets  included  therein.  Appendix 
C  contains  schedules  detailing  the 
Estimated  TEP  Costs  for  the  period 
April  1,  2003,  through  March  31,  2004, 
and  Appendix  D  contains  workpapers 
supporting  the  calculation  of  the  TEP 
Deferred  Account. 

"Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers,  interested  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210ofthe 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wTvw./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  cbntact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5812  Filed  3-11-03;  8:45  ami 

BILUNG  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-273-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

* 

March  5,  2003. 

Take  notice  that  on  February  28,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 


filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
certain  revised  tariff  sheets  to  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1. 
which  sheets  are  enumerated  in 
Appendix  A  attached  thereto. 

The  instant  filing  is  submitted 
pursuant  to  section  38  of  the  General 
Terms  and  Conditions  of  Transco's 
FERC  Gas  Tariff  which  provides  that 
Transco  will  file,  to  be  effective  each 
April  1 ,  a  redetermination  of  its  fuel 
retention  percentages  applicable  to 
transportation  and  storage  rate 
schedules.  The  derivation  of  the  revised 
fuel  retention  percentages  included 
therein  are  based  on  Transco's  estimate 
of  gas  required  for  operations  (GRO)  for 
the  forthcoming  annual  period  April 
2003  through  March  2004  plus  the 
balance  accumulated  in  the  Deferred 
GRO  Account  at  January  31,  2003. 
Appendix  B  attached  to  the  filing 
contains  workpapers  supporting  the 
derivation  of  the  revised  fuel  retention 
percentages. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Ally  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Comment  Date;  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5814  Filed  3-11-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-274-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

March  5.  2003. 

Take  notice  that  on  February  28,  2003. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 
The  tariff  sheets  are  proposed  to  be 
effective  April  1,2003. 

Transco  states  that  the  purpose  of  the  . 
instant  filing  is  to  modify  the  Rate 
Schedule  FT  commodity  rates 
applicable  to  shippers  under  Transco's 
SunBelt  Expansion  project  in  order  to 
reflect  all  of  the  receipt  and  delivery 
point  combinations  that  are  available  to 
such  shippers.  Transco  requests  that  the 
tariff  sheets  included  with  the  filing  be 
made  effective  April  1.  2003,  the  same 
date  Transco  expects  to  implement  its 
new  ILinesm  business  system. 

Trsmsco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers,  interested  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a.  party    . 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
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field  to  access  the  document.  For 
assistance,,  please  contact  FERC  Online 
Support  at 

FERCOnHneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-5815  Filed  3-11-03:  8:45  ami 

BIU.INO  COM  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-284-000]  , 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

March  5.  2003. 

Take  notice  that  on  February  28,  2003, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  P.O.  Box 
5601,  Bismarck,  North  Dakota  58506- 
5601,  tendered  for  filing  certain  revised 
tariff  sheets  to  Original  Volume  No.  2  of 
its  FERC  Gas  Tariff. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  pursuant  to 
the  Service  Agreement  applicable  to 
Rate  Schedule  X-13  service  between 
Williston  Basin  and  Northern  States 
Power  Company.  Williston  Basin 
explains  that  the  rate  for  firm 
transportation  hereunder  has  been 
restated  to  reflect  the  fifth  biennial 
restatement  under  the  terms  of  the 
Service  Agreement;  and  the  restated  rate 
reflects  a  reservation  charge  of 
$15.43543  per  Mcf  per  month, 
excluding  applicable  surcharges. 

Williston  Basin  has  requested  that  the 
Commission  accept  this  filing  to  become 
effective  March  1.  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 


filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-5825  Filed  3-11-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-286-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

March  5,  2003. 

Take  notice  that  on  February  28,  2003, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin  or  Company), 
P.O.  Box  5601,  Bismarck,  North  Dakota 
58506-5601,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  revised  tariff  sheets  included  in 
Appendix  A  hereto,  to  become  effective 
on  April  1,  2003. 

Williston  Basin  states  that  it  is  herein 
proposing  to  revise  section  38  of  the 
General  Terms  and  Conditions  of  its 
PTERC  Gas  Tariff  to  change  the  method 
and  timing  of  its  current  fuel 
reimbursement  mechanism.  Williston 
Basin  states  that  it  also  requests  the 
Commission  accept  for  filing  the  revised 
tariff  sheets  in  Appendix  A  that  reflect 
revisions  to  the  fuel  reimbursement 
percentage  and  electric  power 
reimbursement  rate  components  of  the 
Company's  relevant  transportation, 
gathering,  and  storage  rates  based  upon 
the  new  tariff  provisions  proposed 
herein. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will- 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu^ges  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5827  Filed  3-11-03;  8:45  am] 

BILUNG  CODE  8717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 07-002,  et  at.] 

Duke  Energy  Hinds,  LLC,  et  at.; 
Electric  Rate  and  Corporate  Filings 

March  4.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Duke  Energy  Hinds,  LLC;  Dune 
Energy  Hot  Spring,  LLC;  Duke  Energy 
Southaven,  LLC;  Duke  Energy  North 
America,  LLC;  Complainants,  v. 
Entergy  Services,  Inc.;  Entergy 
Operating  Companies,  Respondents 

[Docket  No.  EL02-107-002] 
Entergy  Services,  Inc. 
[Docket  No.  ER02-t05-005l 

Take  notice  that  on  February  27,  2003, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.  and  Entergy 
Mississippi.  Inc..  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  compliance 
intercormection  and  operating 
agreements  with  Duke  Energy  Hinds, 
LLC.  Duke  Energy  Hot  Spring.  LLC,  and 
Duke  Energy  Southaven,  LLC,  in 


response  to  the  Commission's  January 
28,  2003,  order  in  Duke  Energy  Hinds, 
LLC,  et  al,  v.  Entergy  Services,  Inc.,  et 
ai,  102  FERC  f  61,068  (2003). 
Comment  Date:  March  20,  2003. 

2.  Central  Hudson  Gas  &  Electric 
Corporation;  Consolidated  Edison 
Company  of  New  York,  Inc.;  Long 
Island  Lighting  Company;  New  York 
State  Electric  &  Gas  Corporation; 
Niagara  Mohawk  Power  Corporation; 
Orange  and  Rockland  Utilities,  Inc.; 
Rochester  Gas  and  Electric 
Corporation;  Power  Authority  of  the 
State  of  New  York;  New  York  Power 
Pool 

[Docket  NOS.ER97-1 523-074] 

Take  notice  that  on  February  27,  2003, 
Sithe/Independence  Power  Partners, 
L.P.  (Sithe/Independence)  submitted  its 
response  to  the  data  requests  issued  by 
Commission  Staff  in  this  proceeding  on 
January  28,  2003. 

Comment  Date:  March  20,  2003. 

3.  Tenaska  Alabama  Partners,  L.P. 

[  Docket  No.  EROO-840-002 1 

Take  notice  that  on  February  26,  2003, 
Tenaska  Alabama  Partners,  L.P., 
(Tenaska  Alabama)  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  its  triennial  updated 
market  analysis  in  accordance  with 
Appendix  B  of  the  Commission's  Order 
in  Madison  Gas  and  Electric  Co.,  90 
FERCI  61,115. 

Questions  concerning  this  filing  may 
be  directed  to  counsel  for  Tenaska 
Alabama,  Neil  L.  Levy,  Kirkland  &  Ellis, 
655  Fifteenth  Street,  NW.,  Suite  1200, 
Washington.  DC  20005,  Phone  (202) 
879-5116,  Fax  (202)  879-5200,  e-mail 
Neil_Levy@dc.kirkland.com. 

Comment  Date:  March  19,  2003. 

4.  Pacific  Gas  and  Electric  Company 

[Docket  Nos.  EROO-2360-0061 

Take  notice  that  on  February  28,  2003, 
Pacific  Gas  and  Electric  Company 
(PGiStE)  filed  a  reliability  services  refund 
report  in  compliance  with  an  Order  of 
the  Federal  Energy  Regulatory 
Commission,  dated  August  5,  2002. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  all  parties 
designated  on  the  official  service  list  in 
this  proceeding  and  the  California 
Public  Utilities  Commission. 

Comment  Date:  March  21,  2003. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02-1 330-005] 

Take  notice  that  on  February  28,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  submitted  a  compHance  filing  in 
response  to  FERC's  January  29,  2003 
"Order  Partially  and  Fully  Granting 


Rehearing  And  Partially  Granting 
Complaints",  in  this  docket  in  the 
matter  of  several  Agreements  between 
PG&E  and  Los  Medanos  Energy  Center 
LLC  (LMEC)  providing  for  Special 
Facilities  and  the  parallel  operation  of 
LMEC's  generating  facility  and  the 
PG&E-owned  electric  system  that  iS  on 
file  with  the  Commission  as  Service 
Agreement  No.  8  to  PG&E  Electric  Tariff, 
Sixth  Revised  Volume  No.  5. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  LMEC,  Calpine 
Corporation,  the  California  Independent 
System  Operator  Corporation,  and  the 
California  Public  Utilities  Commission, 
and  the  parties  to  this  docket. 

Comment  Date:  March  21,  2003. 

6.  Entergy  Services,  Inc. 

[Docket  No.  ER02-20 14-007] 

Take  notice  that  on  Februar>'  28,  2003, 
Entergy  Services,  Inc..  on  behalf  of  the 
Entergy  Operating  Companies,  Enterg)' 
Arkansas,  Inc.,  Entergy  Gulf  States,  hic, 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Ot-leans,  Inc.  (collectively  Entergy),  filed 
a  supplement  to  its  Amended  Generator 
Operating  Limit  Filing  and  revisions  to 
proposed  Attachment  Q  to  its  Open 
Access  Transmission  Tariff.  Attachment 
Q  addresses  local  transmission 
constraints  on  the  Entergy  transmission 
system  and  provides  a  process  for 
generators  to  participate  in  short-term 
bulk  power  markets  without  the 
necessity  of  a  system  impact  study.  The 
supplemental  filing  addresses,  among 
other  things,  Entergy's  methodology  for 
evaluating  short-term  network  resource 
designations.  Entergy  requests  that  the 
Commission  accept  the  revised 
Attachment  Q  for  filing  within  60  days, 
for  implementation  30  days  after  the 
date  of  the  Commission  order  accepting 
Entergy's  revised  Attachment  Q. 
Comment  Date:  March  21,  2003. 

7.  Sithe/Independence  Power  Partners, 
L.P. 

[Docket  No.  ER03^2-O02] 

Take  notice  that  on  February  28,  2003, 
Sithe/Independence  Power  Partners, 
L.P.  (Sithe  Independence)  submitted  a 
revised  Tariff  No.  1  in  order  to  reflect 
a  change  in  the  language  to  the  Februar)' 
6,  2003,  compliance  filing  made  in 
Docket  No.  ER03-42-001  as  requested 
.  by  Conunission  Staff.  Further.  Sithe 
Independence  requested  that  the 
Commission  provide  for  a  shortened 
notice  period  for  this  compliance  filing. 
Comment  Date:  March  21,  2003. 

8.  American  Electric  Power  Company 

[Docket  No.  ER03-95-004] 

Take  notice  that  on  February  28,  2003, 
American  Electric  Power  Service 


Corporation,  on  behalf  of  the  operating 
companies  of  the  American  Electric 
Power  System  (collectively  AEP)  filed 
amendments  to  service  agreements 
under  AEP's  Open  Access  Transmission 
Tariff  (OATT)  for  long-term  firm  point- 
to-point  transmission  service  to  Duke 
Energy  Trading  and  Marketing,  Inc.  The 
filing  was  made  to  correct  clerical  errors 
in  a  February  12,  2003  filing  in 
compliance  with  the  Commission's 
Order  Conditionally  Accepting  Filing 
and  Denying  Waiver  of  Notice 
Requirements  issued  in  this  docket  on 
December  27,  2003. 

AEP  states  that  a  copy  of  the  filing 
was  served  upon  DETM  and  the  public 
service  commissions  regulating  AEP's 
operating  companies.  AEP  requests  an 
effective  date  of  June  1,  2002. 
'     Comment  Date:  March  21 ,  2003. 

9.  USP&G  (Pennsylvania)  Ltd. 

[Docket  No.  ER03-261-002] 

Take  notice  that  on  February  28,  2003, 
USP&G  (Pennsylvania)  Ltd  (USP&G) 
petitioned  the  Federal  Energ>' 
Regulatory  Commission  (Commission) 
for  acceptance  of  IJSP&G  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

USP&G  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
USP&G  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  USP&G  is  a  wholly-owned 
subsidiary  of  Petrocom  Management 
Incorporated,  which,  through  its 
affiliates,  markets  and  trades  natural 
gas,  power  and  clean  products. 

Comment  Date:  March  21,  2003. 

10.  NM  Colton  Genco  LLC 

[Docket  No.  ERO.3-320-002] 
NM  Mid- Valley  Genco  LLC 

[Docket  No.  ER03-321-0021 
NM  Milliken  Genco  LLC 
(Docket  No.  ERO.3-322-002] 

Take  notice  that  on  Februar\'  28,  2003. 
NM  Colton  Genco  LLC  (NM  Colton).  NM 
Mid-Vdley  Genco  LLC  (NM  Mid-Valley) 
and  NM  Milliken  Genco  LLC  (NM 
Milliken  )  (together,  AppUcants). 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  a 
second  amendment  to  the  Application 
of  NM  Colton  Genco  LLC,  NM  Mid- 
Valley  Genco  LLC,  and  NM  MiUiken 
Genco  LLC  for  an  Order  Approving 
Market  Based  Rates  filed  with  the 
Commission  on  December  23,  2002. 

Comment  Date:  March  21,  2003. 
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11.  Elk  Hills  Power,  LLC 

(Docket  No.  ER03-394-002 1 

Take  notice  that  on  February  28.  2003. 
Elk  Hills  Power.  LLC  (Elk  Hills) 
tendered  for  filing  an  amendment  to  its 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Tariff  No.  1, 
originally  filed  on  January  9.  2003  and 
subsequently  amended  on  January  22. 
2003. 

Comment  Date:  March  21.  2003. 

12.  Mesquite  Power,  LLC 

[Docket  No.  ER03-427-001| 

Take  notice  that  on  February  28,  2003. 
Mesquite  Power.  LLC  (Mesquite) 
tendered  for  fding  an  amendment  to  its 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Tariff  No.  1 , 
originally  fded  on  January  17.  2003. 

Comment  Date:  March  21.  2003. 

13.  ConocoPhillips  Company 

[Docket  No.  ER03-428-0O3| 

Take  notice  that  on  February  28.  2003. 
ConocoPhillips  Company 
(ConocoPhillips)  tendered  for  filing  an 
Amended  Notice  of  Succession 
pursuant  to  Section  35.16  of  the 
Commission's  Regulations.  As  a  result 
of  a  name  change.  ConocoPhillips  is 
succeeding  by  merger  to  the  tariffs  and 
related  service  agreements  of  Conoco 
Inc.,  effective  December  31.  2002. 

Comment  Date:  March  21.  2003. 

14.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-.i.5.'i-O()0| 

Take  notice  that  on  February  25.  20.03, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  a  Notice  of 
Succession  of  an  Agreement  dated 
August  17,  2000  by  and  between 
Madison  Gas  and  Electric  Company, 
Wisconsin  Public  Service  Corporation, 
Wisconsin  Power  and  Light  Company 
and  American  Transmission  Company, 
LLC. 

The  Midwest  ISO  has  requested 
waiver  of  the  sixty  (60)-day  effective 
date  and  has  requested  an  effective  date 
of  February  26,  2003  (  one  day  after 
filing). 

The  Midwest  ISO  states  that  they  have 
served  copies  of  its  filing  on  all  affected 
customers.  In  addition,  the  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  without  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 


participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
alectronically  posted  on  the  Midwest 
ISO's  Web  site  at  http:// 
www.midwestiso,org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
will  provide  hard  copies  to  any 
interested  parties  upon  request. 
Comment  Date:  March  18,  2003. 

15.  Public  Service  Company  of  New 
Hampshire 

(Docket  No.  ER03-569-O00) 

Take  notice  that  on  February  28,  2003, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  affiliate. 
Public  Service  Company  of  New 
Hampshire  (PSNH),  filed  the  executed 
Original  Service  Agreement  No.  95  (the 
Service  Agreement)  by  and  between 
PSNH  and  AES  Londonderry,  LLC 
(AES)  under  Northeast  Utilities  System 
Companies'  Open  Access  Transmission 
Tariff  No.  9.  The  Service  Agreement  is 
a  new  agreement  that  sets  forth  the 
terms  and  conditions  for:  (1)  PSNH's 
provision  of  interconnection  service  to 
AES's  nominal  240-megawatt  steam 
turbine  generator  (the  Generating 
Facility)  located  at  Londonderry,  New 
Hampshire;  and  (ii)  the  construction  of 
certain  system  upgrades  and 
interconnection  facilities  necessary  for 
interconnecting  the  Generating  Facility 
to  PSNH's  transmission  system. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  AES  and  that  AES 
fully  consents  to  and  supports  this 
filing.  NUSCO  and  AES  request  an 
effective  date  for  the  Service  Agreement 
of  February  26,  2003,  and  request  any 
waivers  of  the  Commission's  regulations 
that  may  be  necessary  to  permit  such  an 
effective  date. 

Comment  Date:  March  21,  2003. 

16.  Ocean  State  Power  II 

[Docket  No.  ER0.3-570-OO0| 

Take  notice  that  on  February  28,  2003, 
Ocean  State  Power  II  (Ocean  State  II) 
tendered  for  filing  revised  pages  to  Rate 
Schedule  FERC  Nos.  5-8,  which  update 
Ocean  State  II's  rate  of  return  on  equity 
(ROE)  with  respect  to  such  rate 
schedules.  Ocean  State  II  requests  an 
effective  date  for  the  rate  schedule 
changes  of  April  29,  2003. 

Ocean  State  II  states  that  copies  of  the 
Supplements  have  been  served  upon, 
among  others.  Ocean  State  II's  power 
purchasers,  the  Commonwealth  of 
Massachusetts  Department  of 
Telecommunications  and  Energy,  and 
the  Rhode  Island  Public  Utilities 
Commission. 


Comment  Date:  March  21,  2003. 

17.  Ocean  State  Power 

[Docket  No.  ERO3-571-OO0) 

Take  notice  that  on  February  28,  2003, 
Ocean  State  Power  (Ocean  State) 
tendered  for  filing  revised  pages  to  Rate 
Schedule  FERC  Nos.  1—4,  which  update 
Ocean  State's  rate  of  return  on  equity 
(ROE)  with  respect  to  such  rate 
schedules.  Ocean  State  requests  an 
effective  date  for  the  rate  schedule 
changes  of  April  29.  2003. 

Ocean  State  states  that  copies  of  the 
Supplements  have  been  served  upon, 
among  others.  Ocean  State's  power 
purchasers,  the  Commonwealth  of 
Massachusetts  Department  of 
Telecommunications  and  Energy,  and 
the  Rhode  Island  Public  Utilities 
Commission. 

Comment  Date:  March  21,  2003. 

18.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-572-0001 

Take  notice  that  on  February  28,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  proposed 
revisions  to  the  Interconnection 
Agreement  (lA)  between  PG&E  and  the 
Sacramento  Municipal  Utility  District 
(SMUD). 

PG&E  states  that  the  proposed 
revisions  reflect  changes  due  to  SMUD's 
request  to  implement  upgrades  to 
SMUD's  Solano  Wind  Project. 
Furthermore,  PG&E  states  that  the  filing 
corrects  other  portions  of  Appendix  E 
and  the  rate  schedule  sheets  which 
follow  it,  which  are  necessary  to  . 
accurately  reflect  the  Reserved 
Transmission  Service  that  PG&E  is 
currently  providing  to  SMUD.  PG&E  has 
requested  certain  waivers. 

PG&E  states  that  copies  of  this  filing 
have  been  served  upon  SMUD,  the 
California  Public  Utilities  Commission 
and  the  California  Independent  System 
Operator  Corporation. 

Comment  Date:  March  21,  2003. 

19.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-573-O0OJ 

Take  notice  that  on  February  28.  2003 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
tendered  for  filing  proposed  revisions  to 
-Attachment  C  of  the  Midwest  ISO  Open 
Access  Transmission  Tariff.  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  1 .  Applicant  requests  an  effective 
date  of.May  29,  2003. 

The  Midwest  ISO  has  requested 
waiver  of  the  requirements  set  forth  in 
18  CFR  385.2010.  The  Midwest  ISO 
states  that  it  has  electronically  served  a 
copy  of  this  filing,  with  attachments. 


upon  all  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition.  Midwest  Iso  states  that  the 
filing  has  been  electronically  posted  on 
the  Midwest  ISO's  Web  site  at  http:// 
www.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter. 

Comment  Date:  March  21,  2003. 

20.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER03-574-0001 

Take  notice  that  on  February  27,  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  a  Request  for 
Authorization  to  reimburse  Consumers 
Energy  under  Schedule  10  of  the 
Midwest  ISO  Open  Access 
Transmission  Tariff  (OATT)  for 
Consumers  Energy's  costs  incurred  in 
the  Regional  Transmission  Organization 
formation. 

The  Midwest  ISO  states  that  it  has 
served  copies  of  its  filing  on  all  affected 
customers.  In  addition,  the  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  without  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition.  Midwest  ISO  states  that  the 
filing  has  been  electronically  posted  on 
the  Midwest  ISO's  Web  site  at  http:// 
www.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
will  provide  hard  copies  to  any 
interested  parties  upon  request. 

Comment  Date:  March  20,  2003. 

21.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER03-575-O00)  • 

Take  notice  that  on  February  28,  2003 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
amendments  to  NYSEG's  Rate  Schedule 
No.  110  and  179.  The  amendments 
address,  among  other  things,  payment  of 
certain  New  York  Independent  System 
Operator  charges.  NYSEG  requests  a 
waiver  to  allow  the  filing  to  become 
effective  on  March  3,  2003. 

NYSEG  states  that  copies  of  the  filing 
have  been  served  upon  the  New  York 
Power  Authority  and  customers  on  the 
list  attached  to  the  filing. 
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Comment  Date:  March  21.  2003. 

22.  ITC  Holdings  Corp.,  et  al.;  The 
Detroit  Edison  Company 

[Docket  No.  ER03-576-O001 

In  cose  /61,/mpliance  with  an  order 
issued  by  the  Federal  Energy  Regulatory 
Commission  (Commission)  on  February 
20,  2003,  in  Docket  Nos.  EC03^0-000 
and  ER03-343-000.  ITC  Holdings  Corp., 
et  al,  102  FERC  H  61,182.  The  Detroit 
Edison  Company  (Detroit  Edison) 
hereby  tenders  for  filing  under  section 
205  of  the  Federal  Power  Act,  16 
U.S.C.824d,  certain  service  level 
agreements  between  Detroit  Edison  and 
International  Transmission  Company  as 
Detroit  Edison  FERC  Electric  Rate 
Schedules  40  and  41. 

Comment  Date:  March  21,  2003. 

23.  New  England  Power  Pool 

[Docket  No.  ER03-577-0001 

Take  notice  that  on  Februar>'  28,  2003, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Conmiittee  filed  for 
acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include 
Massachusetts  Bay  Transportation 
Authority  (MBTA).  Tractebel  Energy 
Services,  Inc.  (TESI),  and  Pinpoint 
Power  LLC  (Pinpoint).  A  March  1,  2003, 
effective  date  for  the  commencement  of 
participation  in  NEPOOL  by  MBTA, 
TESI,  and  Pinpoint  was  requested. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  March  21,  2003. 

24.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-58O-O00J 

Take  notice  that  on  February-  28,  2003, 
the  Midwest  ISO  and  the  GridAmerica 
Companies  submitted  for  filing 
proposed  rate  schedules  to  the  Midwest 
ISO  Open  Access  Transmission  Tariff  to 
accommodate  the  operation,  on  May  1 , 
2003,  of  GridAmerica  LLC  as  an 
independent  transmission  company 
(ITC)  within  the  Midwest  ISO.  The 
effectiveness  of  these  rate  schedules  is 
necessary  for  the  timely  startup  of 
GridAmerica  within  the  Midwest  ISO 
and  completes  the  filing  obligations  of 
the  Midwest  ISO  and  the  GridAmerica 
Participants  as  directed  by  the 
Commission  in  its  December  19,  2002 
Order  in  Ameren  Services  Co.,  et  al, 
101  FERC  161,320. 

The  Midwegt  ISO  and  GridAmerica 
Companies  have.requested  that  the 
Tariff  changes  and  Rate  Schedules 
become  effective  no  later  than  May  1, 
2003. 


The  Midwest  ISO  and  GridAmerica 
Companies  have  also  requested  waiver 
of  the  service  requirements  set  forth  in 
18  CFR  385.2010.  The  Midwest  ISO 
states  that  it  has  served  a  copy  of  this 
filing  electronically,  including 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants, 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition.  Midwest  ISO  states 
that  the  filing  has  been  posted 
electronically  on  the  Midwest  ISO's 
Web  site  at  http://wv.v:.midwestiso.org 
under  the  heading  "Filings  to  FERC." 

Comment  Date:  March  21,  2003. 

25.  PjM  Interconnection,  L.L.C. 

(Docket  No.  ER03-581-000| 

Take  notice  that  on  Februar\'  28,  2003, 
PJM  Interconnection,  L.L.C.  (PJM).  filed 
revisions  to  Schedule  9  of  the  PJM  Open 
Access  Transmission  Tariff  (PJM  Tariff) 
to:  (1)  Update  the  divisional  cost 
assignment  matrix;  (2)  eliminate  user 
sign-on  fees  in  two  of  the  subsidiary 
schedules;  and  (3)  facilitate  rate  changes 
at  the  beginning  of  calendar  months 
other  than  January- 1. 

PJM  proposes  an  effective  date  of  May 
1,  2003  for  the  tariff  revisions,  except  for 
the  changes  to  the  cost  assignment 
matrix,  for  which  PJM  requests  an 
-  effective  date  of  March  1.  2003. 

PJM  states  that  copies  of  this  filing 
were  served  upon  all  PJM  members  and 
each  state  electric  utility  regulatory 
commission  in  the  PJM  region. 

Comment  Date:  March  21,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC   ^, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Conunission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
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filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001  (a)(1)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-5797  Filed  3-11-03;  8:45  am) 

BILLINQ  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  - 

Notice  of  Application  for  Amendment 
of  Initial  License,  Revising  Exhibit  G  of 
Application  for  New  License,  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

March  3,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Application  for  a 
non-capacity  amendment  of  license  for 
the  Sherman  Island  Development  of  the 
Hudson  River  Project.  The  licensee 
proposes  two  project  boundary  changes 
of  the  Sherman  island  Development. 

b.  Project  No:  2482-039. 

c.  Date  Filed:  May  6.  2002. 

d.  Applicant:  Erie  Boulevard 
Hydropower,  L.P. 

e.  Name  of  Project:  Hudson  River. 

f.  Location:  The  project  is  located  on 
the  Hudson  River  in  the  Town  of 
Moreau,  Saratoga  County  and  the  Town 
of  Queensbury,  Warren  County,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r)  and  799  and 
801. 

h.  Applicant  Contact:  Jerry  L.  Sabattis. 
Licensing  Coordinator.  Erie  Boulevard 
Hydropower.  L.P.,  225  Greenfield 
Parkway.  Suite  201,  Liverpool,  New 
York  13088,  (315)  413-2787. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Ms. 
Patricia  W.  GiUis  (202)  502-8735,  or  e- 
mail  address:  Patricia.Gillis@ferc.gov. 

'].  Deadline  for  filing  comments  and  or 
motions:  March  31,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 


Regulatory  Commission,  888  First 
Street.  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2482-039)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  The 
licensee,  Erie  Boulevard  Hydropower, 
L.P.,  proposes  to  remove  three  parcels, 
totaling  34.7  acres  of  non-essential 
project  land,  presently  included  within 
the  project  for  both  the  existing  license 
boundary  and  the  new  license 
application.  Removing  these  lands  from 
the  project  would  not  affect  project 
operation  and  would  be  consistent  with 
the  existing  and  planned  use  of  these 
lands.  Of  the  34.7  acre  total.  11.7  acres 
would  be  removed  from  the  project  in 
the  Town  of  Moreau,  Saratoga  County 
and  23  acres  would  be  removed  from 
the  project  in  the  Town  of  Queensbury, 
Warren  County,  New  York. 

1.  Since  the  filing  of  this  application, 
the  relicensing  process  has  been 
completed,  a  new  license  has  been 
issued,  and  the  initial  license  is  no 
longer  in  effect.  Therefore,  this 
application  will  be  construed  as  an 
application  to  amend  the  current  new 
license. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the    . 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FERCOnlineSupport@ferc.gov . 
For  TTY.  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


p.  Filing  and  Service  of  Responsive 
Documents:  Aiiy  filings  must  bear  in  all 
capital  letters  the  title  "Comments", 
"Protest",  or  "Motion  to  Intervene",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

q.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  cpmments.  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

r.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  " 
e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-5800  Filed  3-11-03;  8:45  am) 

BILUfMS  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY  . 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests , 

March  5,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Increase  its  Authorized 
Generating  Capacity. 

b.  Project  No:  6896-061 . 

c.  Date  Filed:  January  28.  2003. 

d.  Applicant:  Hypower,  Inc. 

e.  Name  of  Project:  Forks  of  Butte 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Butte  Creek  in  Butte  County, 
California. 

g.  Filed  Pursuant  to:  18  CFR  4.201. 
h.  Applicant  Contact:  Philip  M. 

Hoover.  H&M  Engineering.  Inc..  4521 
Alpine  Rose  Bend.  Ellicott  City.  MD 
21042.  (410)  465-6970. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Jake  Tung  at  (202)  502-8757,  or  e-mail 
address:  hong.tung@ferc.gov. 


j.  Deadline  for  filing  comments  and  or 
motions:  April  4.  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Conmiission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number 
{P-6896-061 )  on  any  comments  or 
motions  filed. 

k.  Description  of  Request:  The 
licensee  proposes  to  increase  the 
project's  hydraulic  and  installed 
capacities  from  250  to  275  cfs,  and 
13,300  to  14,500  kW,  respectively.  The 
licensee  states  that  the  civil  works  and 
generating  unit  would  not  require  any 
construction  disturbance,  other  than 
changing  of  settings  and  other  electrical 
component  activity,  such  as  replacing 
the  transformer.  The  licensee  also  states 
that  the  existing  intake  and  fish  screens 
can  accommodate  the  additional 
hydraulic  capacity  without 
modification. 

1.  Locations  of  the  Application.:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE..  Room 
2A,  Washington.  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FercOnlineSupport@ferc.gov.  For 
TTY,  call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
applications 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "Comments", 
"Recommendations  for  Terms  and 
Conditions",  "Protest",  or  "Motion  to 


Intervene",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

p.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://vnvw.ferc.gov  under  the  " 
e-Filing"  link. 

Magalie  R.  Salas, 

Secretary.    . 

IFR  Doc.  03-5801  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice 

March  5,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94^09),  5  U.S.C  552b: 

AGENCY:  Federal  Energy  Regulatory 
Conunission. 

DATES:  March  12.  2003.  10  a.m. 

place:  Room  2C.  888  First  Street,  NE., 
Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda 

*  Note — Items  listed  on  the  agenda 
may  be  deleted  without  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magalie  R.  Salas,  Secretary.  Telephone 
(202)  502-8400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  502-8627. 

This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  ia  the  reference  and 
information  center. 


821sl— Meeting  March  12.  2003.  Regular 
Meeting,  10  a.m. 

Administrative  Agenda 

A-1. 
Docket*  AD02-1,  000.  Agency 
Administrative  Matters 
A-2. 
Docket*  AD02-7.  000.  Customer  Matters, 
Reliability.  Security  and  Market 
Operations  Markets.  Tariffs  and  Rates — 
Electric 
E-1. 
Docket*  ER03^07,  000.  California 
Independent  System 
Opera  torCorporal  ion 
E-2. 

Docket*  ER03-19.  000,  Detroit  Edison 

Company 
Other#s  ER03-19,  001.  Detroit  Edison 
Company 
E-3. 

Docket*  ER02-2014,  006,  Entergy  Services. 
Inc. 
E-4. 

Docket*  EL03-34,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-5. 
Docket*  ER03-323,  000,  Midwest 
.    Independent  Transmission  System 
Operator,  Inc. 
E^. 

Omitted 
E-7.  .     • 

Docket*  ER03-406,  000,  PJM 
Interconnection  L.L.C. 
E-8. 
Docket*  ELOO-in,  002,  Cities  of  Anaheim, 
Azusa,  Banning,  Colton  and  Riverside. 
California  v.  California  Independent 
System  Operator  Corporation 
Other*s  ELOl-84,  000,  Salt  River  Project 
Agricultural  Improvement  and  Power 
District  v.  California  Independent 
System  Operator  Corporation 
EROl-607,  001.  California  Independent 
System  Operator  Corporation 
E-9.  " 
Docket*  EL02-121.  001.  Occidental 
Chemical  Corporation  v.  PJM 
Interconnection,  L.L.C.  and  Delmarva 
Power  and  Light  Company 
Other#s  EL02-121,  002,  Occidental 
Chemical  Corporation  v.  PJM 
Interconnection,  L.L.C.  and  Delmarva 
Power  and  Light  Company 
E-lo; 

Omitted 
E-11. 
Docket*  ER03-409.  000.  Pacific  Gas  and 
Electric  Company 
E-12.  * 

Docket*  ERO3^05.  000,  PJM 
.Interconnection  L.L.C. 
E-1 3. 

Docket*  ER03-4O4.  000.  PJM 
Interconnection  L.L.C. 
E-14. 

Omitted 
E-15. 

Omitted 
E-16. 

Docket*  ER03-423.  000.  Safe  Harbor  Water 
Power  Corporation 
-  E-17. 
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Docket*  ER02-1451.  000,  Ameren  Energy 
Marketing  Company 

Other#9  ER02-1451,  001,  Ameren  Energy 
Marketing  Company 
E-18. 

Docket*  ER97-1523,  071,  New  York 
Independent  System  Operator,  Inc. 

Other#s  OA97-470,  066.  New  York 
Independent  System  Operator,  Inc. 

ER97-4234,  064,  New  York  Independent 
System  Operator,  Inc. 
E-19. 

Docket#  ELOO-95,  071,  San  Diego  Gas  & 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange 

Other#s  ELOO-97,  007,  Reliant  Energy 
Power  Generation,  Inc.,  Dynegy  Power 
Marketing,  Inc.,  and  Southern  Energy 
California.  L.L.C.,  v.  California 
Independent  System  Operator 
Corporation 

ELOO-98.  060,  Investigation  of  Practices  of 
the  California  Independent  System 
Operator  and  the  California  Power 
Exchange 

ELOO-104,  012.  California  Electricity 
Oversight  Board  v.  All  Sellers  of  Energy 
and  Ancillary  Services  Into  the  Energy 
and  Ancillary  Services  Markets  Operated 
by  the  California  Independent  System 
Operator  and  the  California  Power 
Exchange 

EL00-107,  013,  Public  Meeting  in  San 
Diego,  California 

ELOl-1,  013,  California  Municipal  Utilities 
Association  v.  All  Jurisdictional  Sellers 
of  Energy  and  Ancillary  Services  Into 
Markets  Operated  by  the  California 
Independent  System  Operator  and  the 
California  Power  Exchange 

ELOl-2,  007.  Califomians  for  Renewable 
Energy,  Inc.  (CARE),  v.  Independent 
Energy  Producers,  Inc.,  and  All  Sellers  of 
Energy  and  Ancillary  Services  Into 
Markets  Operated  by  the  California 
Independent  System  Operator  and  the 
California  Power  Exchange,  All 
Scheduling  Coordinators  Acting  on 
Behalf  of  the  Above  Sellers,  California 
Independent  System  Operator 
Corporation,  and  California  Power 
Exchange  Corporation 

ELOl-68,  026,  Investigation  of  Wholesale 
Rates  of  Public  Utility  Sellers  of  Energy 
and  Ancillary  Services  in  the  Western 
Systems  Coordinating  Council 
E-20. 

Omitted 
E-21. 

Omitted 
E-22. 

Omitted 
E-23. 

Omitted 
E-24. 
Omitted 
E-25. 

Omitted 
E-26. 

Omitted 
E-27. 

Docket*  ER03-147,  002,  ISO  New  England 
Inc. 


Other#s  ER03-147  001  ISO  New  England 
Inc. 
E-28. 

Omitted 
E-29. 

Omitted 
E-30. 

Omitted  , 

E-31. 

Omitted 
E-32. 
Docket*  ELO.3-43,  000,  Arizona  Public 
Service  Company 
E-33. 
Docket*  EL03-39.  000.  Central  Illinois 
Light  Company 
E-34. 

Omitted 
E-35. 
Docket*  EL03-28.  000.  Town  of 
Wallingford.  Connecticut,  Department  of 
Public  Utilities,  Electric  Division,  and 
Connecticut  Municipal  Electric  Energy 
Cooperative  v.  Connecticut  Light  and 
Power  Company.  Select  Energy  .Inc.,  and 
Northeast  Utilities  Service  Company 
E-36. 
Docket*  EL03-41.  000.  New  York  State 
Electric  and  Gas  Corporation  v.  New 
York  Independent  System  Operator,  Inc., 
and  Niagara  Mohawk  Power  Corporation 
E-37. 
Docket*  EL03-27,  000,  Niagara  Mohawk 
Power  Corporation  v.  Huntley  Power 
LLC,  NRG  Huntley  Operations,  Inc., 
Dunkirk  Power  LLC.  NRG  Dunkirk 
Operations,  Inc.,  Osewgo  Harbor  Power 
LLCand  NRG  Oswego  Operation,  Inc. 
E-38. 
.  Omitted 
E-39. 
Docket*  EL02-12,  001.  Sunbury  Electric 
GeneraHion.  LLC  v.  PPL  Electric  Utilities 
Corporation 

Markets,  Tariffs  and  Rates — Gas 

G-1. 

Omitted      • 
G-2. 
Docket*  RP03-41,  001,  e-prime,  inc.  v. 
PG&E  Gas  Transmission.  Northwest 
Corporation 
G-3. 

Omitted 
G-4. 

Docket*  RP02-74,  000,  Enbridge  Pipelines 
(KPC) 
G-5. 

Docket*  RPOl-236,  009,  Transcontinental 

Gas  Pipe  Line  Corporation 
Other*s  RPOO-481,  009.  Transcontinental 

Gas  Pipe  Line  Corporation 
RPOO-553,  012,  Transcontinental  Gas  Pipe 

Line  Corporation 
RM96-1,  020,  Transcontinental  Gas  Pipe 
Line  Corporation 
G-6. 

Docket*  RP02^07,  000.  Pine  Needle  LNG 
Company,  LLC 
G-7. 

Omitted 
G-8. 
Docket*  RP02-349.  000.  Gulf  South 
Pipeline  Company.  LP 
G-9. 
Docket*  RP02-134.  000,  Marithnes  & 
Northeast  Pipeline.  L.L.C. 


Other#s  RP02-134,  001,  Maritimes  & 
Northeast  Pipeline,  L.L.C. 

RP02-134,  002,  Maritimes  &  Northeast 
Pipeline,  L.L.C. 
G-10. 

Omitted  , 

G-11. 

Docket*  RP02-242,  000.  Discovery  Gas 
Transmission  LLC 
G-1 2. 

Omitted 
G-13. 

Omitted 
G-14. 

Omitted 
G-15. 

Omitted  ^ 

G-16. 

Omitted 
G-17. 

Omitted 
G-18. 

Omitted 
G-19. 

Docket*  RP99-485.  001,  Enbridge 
Pipelines  (KPC) 
G-20. 

Docket*  RP99-4B5,  002,  Enbridge 
Pipelines  (KPC) 
G-21. 

Omitted 
G-22. 

Omitted 
G-23. 

Omitted 
G-24. 

Omitted 
G-25. 

Omitted 
G-26. 

Docket*  RM96-1,  024. -Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines 

Energy  Projects — Hydro 

H-1. 

Docket*  P-12015,  001,  Troup  Count  Board 
of  Commissioners 
H-2. 

Docket*  P-12209,  001.  Three  Mile  Fails 
Hydro,  LLC 
H-3. 

Omitted 
H-4. 

Omitted 
H-5. 

Omitted 
H-6. 

Docket*  P-2687,  014.  Pacific  Gas  and 
Electric  Company 

Energy  Projects — Certificates 

C-1. 

Docket*  CP03-30.  000.  BP  West  Coast 
Products,  L.L.C,  Atlantic  Richfield 
Company  and  Intalco  Aluminum 
Corporation 
.C-2. 

Docket*  CP03-8,  000,  Regent  Resources 
Ltd. 
C-3. 
'    Docket*  CP02-60.  002.  CMS  Trunkline 

LNG  Company.  LLC 
C-4. 


Docket*  CP03-25,  000,  Transcontinental 
Gas  Pipe  Line  Corporation 

Magalie  R.  Sales, 

Secretary. 

[FR  Doc.  03-5968  Filed  3-7-03;  4:38  pm] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Meeting,  Notice  of  Vote, 
Explanation  of  Action  Closing  Meeting 
and  List  of  Persons  To  Attend 

March  6.  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

DATES:  March  13,  2003,  9:30  a.m. 

place:  Hearing  Room  6,  888  First  Street, 
NE.,  Washington,  DC  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Nonpublic 
investigations  and  inquiries  and 
enforcement  related  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magalie  R.  Salas,  Secretary,  Telephone 
(202) 502-8400. 

Chairman  Wood  and  Conmiissioners 
Massey  and  Brownell  voted  to  hold  a 
closed  meeting  on  March  13,  2003.  The 
certification  of  the  General  Counsel 
explaining  the  action  closing  the 
meeting  is  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street,  NE., 
Washington,  DC  20426. 

The  Chairman  and  the 
Commissioners,  their  assistants,  the 
Commission's  Secretary  and  her 
assistant,  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  attend  the  meeting. 
Other  staff  members  from  the 
Commission's  program  offices  who  will 
advise  the  Commissioners  in  the  matters 
discussed  will  also  be  present. 

Magalie  R.  Salas, 

Secretary. 

[FR  Dpc.  03-5969  Filed  3-7-03:  4:38  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-746»-7] 

Agency  Information  Collection 
Activities  OMB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Auby  (202)  566-1672,  or  e-mail  at 
auby.susan@epa.gov.  and  please  refer  to 
the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1897.04;  Information 
Requirements  for  Marine  Diesel  Engines 
(Nonroad  Large  SI  Engines  and  Marine 
Diesel  Engines)  (Amendments)  (Final 
Rule)  in  40  CFR  part  94  and  part  1048; 
was  approved  01/31/2003;  OMB  No. 
2060-0460;  expires  10/31/2004. 

EPA  ICR  No.  0616.09;  Foreign 
Purchases  Acknowledgment  Statement 
of  Unregistered  Pesticides  in  40  CFR 
part  1688;  was  approved  01/14/2003; 
OMB  No.  2070-0027;  expires  01/31/ 
2006. 

EPA  ICR  No.  0595.08;  Notice  of 
Pesticide  Registration  by  States  to  Meet 
a  Special  Local  Need  (SLN)  Under 
FIFRA  section  24(c)  in  40  CFR  part  162; 
was  approved  01/16/2003;  OMB  No. 
2070-0055;  expires  01/31/2006. 

EPA  ICR  No.  0261.14;  Notification  of 
Regulated  Waste  Activity  in  40  CFR 
parts  262.12,  263.11,  264.11,  265.11;  40 
CFR  266.21,  266.22,  266.23;  266.70(b), 
261.4(a)(20)(iii)(B).  273.54.  273.60.  40 
CFR  279.42.  279.51,  279.62,  279.73;  40 
CFR  266.80,  266.100,  266.101,  266.102. 
266.103,  266.108,  270.1(b)  was 
approved  01/17/2003;  OMB  No.  2050- 
0028;  expires  01/31/2006. 

EPA  ICR  No.  2094.01;  Survey  of  Air 
Quality  Issues  After  September  11 , 
2001;  was  approved  01/22/2003;  OMB 
No.  2020-0027;  expires  05/31/2003. 


EPA  ICR  No.  0152.07:  Notice  of 
Arrival  of  Pesticides  and  Devices 
(HFRA)  in  19  CFR  12.112;  was 
approved  01/23/2003;  OMB  No.  2020- 
0020;  expires  01/31/2006. 

EPA  ICR  No.  0575.09;  Health  and 
Safety  Data  Reporting;  Submission  of 
Lists  and  Copies  of  Health  and  Safety 
Studies;  in  40  CFR  part  716;  was 
approved  02/10/2003;  OMB  No.  2070- 
0004;  expires  02/28/2006. 

EPA  ICR  No.  1395.05;  Emergency 
Planning  and  Release  Notification^ 
Requirements  under  Emergency 
Planning  and  Community  Right-to- 
Know  Act  sections  302.  303  and  304 
was  approved  02/13/2003;  OMB  No. 
2050-0092;  expires  02/28/2006. 

EPA  ICR  No.  1571.07:  General 
Hazardous  Waste  Facility  Standards  in 
40  CFR  264.12-13;  264.15-17;  264.73- 
74;  264.37;  264.51-56;  264.96-97; 
264.112-113;  264.115-120;  40  CFR 
265.12-13;  265.15;  265.16;  265.19; 
265.73-74;  265.51-56;  265.112-113; 
265.li5-120;  40  CFR  parts  264  and  265, 
subpart  H;  270;30;  was  approved  02/13/ 
2003;  OMB  No.  2050-0120;  expires  02/ 
28/2006. 

Shori  Term  Extensions 

EPA  ICR  No.  0234.07;  Performance 
Evaluation  Studies  on  Water  and 
Wastewater  Laboratories;  OMB  No. 
2080-0021;  on  01/29/2003  OMB 
extended  the  expiration  date  through 
02/28/2003. 

EPA  ICR  No.  0597.07;  Tolerance 
Petitions  for  Pesticides  on  Food/Feed 
Crops  and  New  Inert  Ingredients;  OMB 
No.  2070-0024;  on  01/31/2003  OMB 
extended  the  expiration  date  though  04/ 
30/2003. 

Dated:  February  20,  2003. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
|FR  Doc.  03-5744  Filed  3-11-03;  8:45  am] 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0022;  FRL-7292-9] 

Access  to  Confidential  Business 
Information  by  Centerscope 
Technologies  and  Titan  Systems 
Corporation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  of  several  corporate 
mergers/acquisitions  involving 
contractors  cleared  for  Toxic  Substances 
Control  Act  Confidential  Business 
Information  (CBI)  access. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  A.  Cunningham,  Acting 
Director,  Environmental  Assistance 
Division  (7408M).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  1 200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
•  telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I,  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic    . 
Substances  Control  Act  (TSCA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0022.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West.  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://i\iuv. epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  IS  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 


of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  What  Action  is  the  Agency  Taking? 

Under  contract  number  68-W-98- 
232,  Centerscope  Technologies,  of  8601 
Georgia  Avenue,  Suite  700,  Silver 
Spring,  MD,  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  processing  12(b)  export  notices 
submitted  under  sections  4,  5,  6,  7,  and 
12  of  TSCA  CBI  and  to  issue  notification 
letters  to  foreign  governments. 

Under  contract  number  68-W-98- 
045,  TSC,  of  3033  Science  Park  Road, 
San  Diego,  CA  is  assisting  the  OPPT  in 
conducting  a  system  analysis  and 
provide  data  base  maintenance  support 
to  the  Confidential  Business  Information 
Center  (CBIC)  document  tracking 
system. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W-98-232. 
Centerscope  Technologies  requires 
access  to  CBI  submitted  to  EPA  under 
sections  4,  5,  6,  7,  and  12  of  TSCA,  to 
perform  successfully  the  duties 
specified  under  the  contract.  Also,  in 
accordance  with  40  CFR  2.306(j),  EPA 
has  determined  that  under  EPA  contract 
number  68-W-98-045,  TSC  requires 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA,  to  perform 
successfully  the  duties  specified  under 
the  contract. 

Centerscope  Technologies  personnel 
have  been  given  access  to  information 
submitted  to  EPA  under  sections  4,  5,  6, 
7,  and  12  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI.  TSC  personnel 
were  given  access  to  information 
submitted  to  EPA  under  all  sections  of 
TSCA.  Some  of  the  information  has 
been  claimed  or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5,  6,  7.  and  12  of  TSCA,  that 
the  Agency  is  providing  Centerscope 
Technologies  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
EPA  is  also  issuing  a  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA,  that  the  Agency 
provides  TSC  with  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  these 
contracts  is  taking  place  at  EPA 
Headquarters. 


Centerscope  Technologies  and  TSC 
are  required  to  adhere  to  all  provisions 
of  the  EPA's  TSCA  Confidential 
Business  Information  Security  Manual. 

Clearance  for  Centerscope 
Technologies  and  TSC  to  have  access  to 
TSCA  CBI  under  these  contracts  may 
continue  until  March  31,  2003,  and 
January  31,  2003,  respectively. 

Centerscope  Technologies  and  TSC 
personnel  are  required  to  sign 
nondisclosure  agreements  and  are 
briefed  on  appropriate  security 
procedures  before  they  are  permitted  to 
have  access  to  TSCA  CBI. 

The  remainder  of  this  unit  discusses 
the  mergers/acquisitions. 

1.  EPA's  contractor,  Optimus 
Corporation  (Optimus),  in  a  contract 
first  awarded  in  1998,  operates  the 
TSCA  Hotline  and  processes  export 
notices  under  section  12(b)  of  the 
statute.  Garcia  Consulting  Incorporated 
(GCI)  was  the  original  subcontractor  for 
the  12(b)  function.  Both  entities  and 
their  employees  were  duly  cleared  for 
TSCA  CBI. 

On  January  3,  2000,  Stanley 
'Associates,  Inc.  (Stanley),  of  Alexandria, 
VA,  acquired  GCI  as  a  wholly-owned 
subsidiary.  The  company  became  GCI/ 
Stanley. 

On  March  31,  2002,  the  contract 
between  Optimus  (the  prime)  and  GCI/ 
Stanley  (the  subcontractor)  expired.  On 
April  1,  2002,  Optimus  contracted  with 
Centerscope  Technologies 
(Centerscope),  a  corporation  which 
shares  ownership  and  management  with 
Optimus,  to  perform  the  same  functions 
as  GCI/Stanley. 

Centerscope  was  granted  access  to 
TSCA  CBI  through  the  grant  of  a  waiver 
dated  July  3,  2002.  This  waiver  was 
necessary  to  allow  Centerscope 
Technologies  to  assist  OPPT  in 
processing  12(b)  export  notices 
submitted  under  sections  4,  5,  6,  7,  and 
12  of  TSCA  and  to  issue  notification 
letters  to  foreign  governments. 

2.  EPA's  contractor.  Titan  Systems 
Corporation  (TSC),  of  San  Diego,  CA, 
operates  the  TSCA  Confidential 
Business  Information  Center  at  EPA 
Headquarters  in  Washington,  DC.  The 
contract  for  performing  this  function 
was  first  awarded  to  Computer  Based 
Systems,  Inc.  (CBSI).  of  Fairfax,  VA,  on 
March  17,  1998.  At  the  time  of  award, 
CBSI  was  a  wholly  owned  subsidiary  of 
AverStar,  Inc.  (AverStar).  On  June  26, 
2000,  Titan  Systems,  Inc.  (Titan) 
acquired  AverStar.  On  October  4,  2000, 
CBSI  changed  its  corporate  identity  to 
reflect  the  new  ownership — becoming 
"Titan  Systems  Corporation — CBSI 
Division." 

TSC  was  granted  access  to  CBI  under 
all  sections  of  TSCA  through  the  grant 


of  a  waiver  dated  March  26,  1998.  This 
waiver  was  necessary  to  allow  TSC  to 
assist  OPPT  in  conducting  a  system 
analysis  and  to  provide  data  base 
maintenance  support  to  the  CBIC 
document  tracking  system. 

At  all  times  during  each  of  these 
corporate  acquisitions  or  mergers 
described  above,  all  contractor  and 
subcontractor  employees  were  trained 
and  cleared  for  access  to  TSCA  CBI.  In 
addition,  all  employees  had  signed  and 
remained  subject  to  the  standard  non-     * 
disclosure  agreements  required  of  all 
such  persons  working  with  TSCA  CBI. 

List  of  Subjects 

Environmental  protection. 
Confidential  business  information. 

Dated:  February  27,  2003. 
Allan  S.  Abramson, 

Director,  Information  Management  Division, 
Office  ofPollutioa  Prevention  and  Toxics. 
[FR  Doc.  03-54i(T Filed  3-11-03;  8:45  am] 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0004;  FRL-7294-8] 

Access  to  Confidential  Business 
Information  by  SRA  International, 
Incorporated 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice^ ^ 

SUMMARY:  EPA  has  authorized  SRA 
International,  Incorporated,  of  Arlington 
and  Fairfax,  VA,  access  to  information 
which  has  been  submitted  to  EPA  under 
all  sections  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  Confidential  Business 
Information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  under  all  sections  of 
TSCA  occurred  as  a  result  of  a  modified 
approved  waiver  dated  February  2%, 
,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Cunningham,  Acting 
Director,  Environmental  Assistance 
Division  (7408M),  Office  of  Pollution 
Prevention  and  '^oxics.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
HotIine@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  TSCA.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0004.  The  official  public 
docket  consists  of  the  documents 
specificaUy  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include  CBI 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  B102-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  EPA's 
Docket  Center  is  open  fi-om  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  EPA's  Docket 
Center  Reading  Room  telephone  nimiber 
is  (202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Tederal  Register  doctunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 


II.  What  Action  is  the  Agency  Taking? 

Under  Contract  Number  68-VV-99- 
038,  SRA  International,  Incorporated,  of 
2000  15lh  Street,  North  Arlington,  VA 
22201,  and  4300  Fairlakes  Court.  South 
Building,  Fairfax,  VA  22033,  will  assist 
the  Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  in  assessing  how  well  its 
existing  office  automation  infrastructure 
meets  its  programmatic  needs  and  how 
the  infrastructure  and  its  support 
components  can  be  expanded, 
enhanced,  or  modified  to  meet  OPPTS' 
current  and  emerging  needs  more 
efficiently  and  securely.  SRA 
International,  Incorporated  will  assist  in 
performing  risk  assessments  on  CBI- 
containing  computer  systems. 
Furthermore,  the  contractor  will  assist 
in  performing  a  business  analysis  and 
obtain  sufficient  information  on  OPPT 
business,  data  and  applications  to 
populate  a  Enterprise  Architecture 
support  tool  that  is  suitable  for 
submission  to  cross  Agency's  efforts, 
and  will,  ultimately,  function  as  a  tool 
for  OPPT  to  plan  and  manage  its 
ongoing  Information  Technology  efforts. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  Contract 
Number  68-W-99-038,  SRA 
International,  Incorporated  will  require 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA,  to  perform 
successfully  the  duties  specified  under 
the  contract. 

SRA  International,  Incorporated 
personnel  was  given  access  to 
information  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

SRA  International,  Incorporated  was 
granted  a  modified  approved  waiver  on 
February  27,  2003.  This  modified 
waiver  was  necessan,'  to  allow  SRA 
International,  Incorporated  to  assist 
OPPT  in  the  activities  listed  above. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA,  that  the  Agency  may 
provide  SRA  International,  Incorporated 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
at  EPA  Headquarters. 

SRA  International,  Incorporated  will 
be  required  to  adhere  to  all  provisions 
of  EPA's  TSCA  Confidential  Business 
Information  Security  Manual. 

Clearance  for  access  to  TSCA  CBI 
under  Contract  Number  68-W-99-038 
may  continue  until  March  26.  2004. 

SRA  International,  Incorporated 
personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 
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List  of  Subjects 

Environmental  protection. 
ConFidential  business  information. 

Dated:  March  5,  2003. 

Allan  S.  Abramson, 
Director.  Information  Managemunt  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
IFR  Doc.  03-5915  Filed  3-11-03;  8:45  am) 

BILLING  CODE  6560-50-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7465-6] 

Meetings  of  the  Drinking  Water 
Contaminant  Candidate  List 
Classification  Process  Work  Group  of 
The  National  Drinking  Water  Advisory 
Council 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meetings. 

summary:  Under  section  10(a)(2)  of 
Public  Law  92-423.    The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  of  the  forthcoming 
meetings  of  the  Drinking  Water 
Contaminant  Candidate  List  (CCL) 
Classification  Process  Work  Group  of 
the  National  Drinking  Water  Advisory 
Council  (NDWAC).  established  under 
the  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  S300f  et  seq.). 

DATES:  The  dates  for  the  NDWAC  CCL 
Work  Group  meetings  for  the  remaining 
year  of  2003  will  be  as  follows:  March 
27-28,  2003;  May  12-13.  2003;  July  16- 
17,  2003;  September  17-18.  2003;  and 
November  13-14.  2003.  All  meetings 
will  be  held  from  9  a.m.-5  p-m.  Eastern 
Time  on  the  first  day.  and  8  a.m.-3:30 
p.m.  Eastern  Time  on  the  second  day. 
Notice  will  be  given  if  any  dates  change 
as  the  work  group  proceeds  through  the 
year. 

ADDRESSES:  All  meetings  of  the  CCL 
Work  Group  will  be  held  at  RESOLVE 
hic,  1255  23rd  Street.  NW.,  Suite  275. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  on  the  location  and 
times  of  these  meetings,  or  general 
background  information,  please  contact 
the  Safe  Drinking  Water  Hotline  [phone: 
(800) 426-4791  or  (703) 412-3330; 
e-mail:  hotIine-sdwa@epa.gov].  Please 
contact  RESOLVE  if  you  plan  to  attend 
any  of  the  meetings  listed  at  (202)  944- 
2300.  Any  person  needing  special 
accommodations  at  any  of  these 
meetings,  including  wheelchair  access, 
should  also  contact  RESOLVE  (contact 
information  previously  noted)  at  least 
five  business  days  before  the  meeting  so 


that  appropriate  arrangements  can  be 
made.  For  technical  information,  please 
contact  Dr.  Jitendra  Saxena,  Designated 
Federal  Officer,  CCL  Classification 
Process  Work  Group,  U.S. 
Environmental  Protection  Agency, 
Office  of  Ground  Water  and  Drinking 
Water  (4607M),  1200  Pennsylvania 
Avenue,  NW..  Washington.  DC  20460  ( 
e-mail:  saxena.jitendra@epa.gov,  Tel. 
(202)  564-5243). 

SUPPLEMENTARY  INFORMATION:  The  CCL 
serves  as  the  primary  source  of  priority 
contaminants  for  research  and 
regulatory  evaluations  for  the  Agency's 
drinking  water  program.  The  list  is 
comprised  of  both  chemical  and 
microbial  contaminants  that  are  known 
or  anticipated  to  occur  in  public  water 
systems,  that  may  have  adverse  health 
effects,  and  which,  at  the  time  of 
publication,  are  not  subject  to  any 
proposed  or  promulgated  National 
Primary  Drinking  Water  Regulations. 
EPA  has  formed  a  CCL  Classification 
Process  Work  Group  of  the  National 
Drinking  Water  Advisory  Council 
(NDWAC)  to  help  the  Agency  in 
developing  a  new  risk  based  priority 
setting  process  based  upon  the 
recommendations  made  by  the  National 
Research  Council  (NRC)  in  its  2001 
report. 

The  work  group  is  comprised  of  21 
recognized  technical  experts 
representing  an  array  of  backgrounds 
and  perspectives  who  are  as  impartial 
and  objective  as  possible.  The  work 
group  is  charged  with  discussing, 
evaluating,  and  providing  advice  on 
methodologies,  activities,  and  analysis 
needed  to  implement  the  NRC 
recommendations  on  an  expanded 
approach  for  the  CCL  listing  process. 
This  may  include  advice  on  developing 
and  identifying:  (1)  Overall 
implementation  strategy;  (2)  prototype 
classification  methodology, 
classification  attributes  and  criteria  that 
should  to  be  used;  (3)  pilot  projects  to 
validate  new  classification  approaches; 

(4)  demonstration  studies  that  explore 
the  feasibility  of  the  VFAR  (Virulance- 
Factor  Activjty  Relationships)  approach; 

(5)  risk  communication  issues;  and  (6) 
additional  issues  not  addressed  in  the 
NRC  report. 

The  work  group  has  held  three 
meetings  thus  far:  September  18-19, 
2002,  December  16-17,  2002,  and 
February  5-6.  2003.  The  September 
meeting  was  devoted  to  gaining 
understanding  of  the  NRC 
recommendations  from  the  invited 
members  of  the  NRC  panel,  identifying 
questions,  issues  emd  technical  expertise 
needed  to  fulfill  its  charge,  and 
planning  next  steps.  During  subsequent 


meetings,  the  work  group  formed  three 
activity  groups  for  small  group 
discussions  each  containing  4-8 
members.  The  three  activity  groups  are: 
Data  Activity  Group.  Methods  Activity 
Group,  and  VFAR  Activity  Group.  Each 
group  holds  several  conference  calls  for 
group  discussions  in  between  the 
plenary  meetings.  The  work  group  has 
discussed  the  methods  and  data  to  be 
used  for  selecting  contaminants  for  the 
CCL.  and  the  VFAR  concept  and  how 
the  concept  can  be  included  in  the  CCL 
classification  process.  In  addition,  the 
work  group  has  developed  the  groups 's 
guiding  principles  and  work  plan  and 
identified  additional  technical  needs. 
The  meetings  are  open  to  the  public 
for  observation  purposes  only. 
Statements  from  the  public  will  be 
allowed  at  the  close  of  each  meeting 
day.  EPA  is  not  soliciting  written 
comments  and  is  not  planning  to 
formally  respond  to  comments. 

Dated:  March  6.  2003. 
Peter  Shanaghan, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

IFR  Doc.  03-5910  Filed  3-11-03;  8:45  am] 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0076;  FRL-7296-4] 

The  Association  of  American  Pesticide 
Control  Officials/State  FIFRA  issues 
Research  and  Evaluation  Group 
Working  Committee  on  Pesticide 
Operations  &  Management;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Association  of  American 
Pesticide  Control  Officials  (AAPCO)/ 
State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committee  on  Pesticide  Operations  & 
Management  (WC/POM)  will  hold  a 
2-day  meeting  on  April  7-8.*2003.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
Monday.  April  7,  2003.  from  8:30  a.m. 
to  5  p.m.  and  on  Tuesday.  April  8,  2003, 
from  8:30  a.m.  to  12  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Trade  Winds  Sirata  Beach  Resort, 
5300  Gulf  Blvd.,  St.  Pete  Beach,  FL 
33706;  telephone  number:  (727)  363- 
5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  McDuffie,  Field  and  External 
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Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  605- 
0195;  fax  number:  (703)  308-1850;  e- 
mail  address: 

Mcduffie.Georgia@epa.gov.  or  Philip  H. 
Gray,  SFIREG  Executive  Secretary,  P.O. 
Box  1249,  Hardwick,  VT  05843-1249; 
telephone  niunber:  (802)  472-6956;  fax 
(802)  472-6957;  e-mail  address: 
aapco@plainfield.bypass.com. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
uiider  docket  identification  (ID)  number 
OPP-2003-0076.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  emd 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  T^e  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  pubUc  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  19i21  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 


system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Tentative  Agenda 

This  unit  provides  tentative  agenda 
topics  for  the  2-day  meeting. 

1.  Worker  Protection  Standard  Tiered 
Inspection. 

2.  Chlropyrifos  disposal. 

3.  Worker  Protection  Standard 
Greenhouse  labeling. 

4.  English  labels. 

5.  Cross  contamination. 

6.  Worker  Protection  Standard 
Multiple  REL 

7.  Supplemental  label  distribution. 

8.  Post  application  liability. 

9.  Written  exams. 

10.  Section  18,  Commimication  with 
Tribes. 

11.  Canadian  seed  treatment. 

12.  Program  funding. 

13.  Pesticide  security. 

14.  Mosquito  labeling. 

15.  Certification  exams  and  ADA. 

16.  Misleading  labeling. 

17.  POM  Working  Committee 
Workgroups/Updates. 

18.  EPA  Update/Briefing: 

i.  Office  of  Pesticide  Programs  update, 
ii.  Office  of  Enforcement  Compliance 
Assurance  update. 

List  of  Subjects 

Environmental  protection.  Labeling, 
Pesticides,  Worker  protection. 

Dated:  Februan»'  25.  2003. 

Jay  S.  Ellenberger, 

Associate  Director,  Field  and  External  Affairs 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  03-5481  Filed  3-11-03:  8;45  am) 
BILUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0333;  FRL-7292-2] 

imazalil;  Tolerance  Reassessment 
Decisions;  Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  EPA's  tolerance 


reassessment  decision  and  related 
docimients  for  imazalil  including  the 
imazalil  overview,  imazalil  summary, 
imazalil  tolerance  decision  document: 
Tolerance  Reassessment  Progress  and 
Interim  Risk  Management  Decision 
(TRED).  and  supporting  risk  assessment 
tolerance  documents.  EPA  has 
reassessed  the  32  tolerances,  or  legal 
limits,  for  residues  of  imazalil  in  or  on 
raw  agricultural  commodities.  These 
tolerances  are  now  considered  safe 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996. 

DATES:  Comments,  identified  by  docket 
03  number  OPP-2002-0333,  must  be 
received  on  or  before  April  11,  2003.  In 
the  absence  of  substantive  comments, 
the  tolerance  reassessment  decision  will 
be  considered  final. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  for  each 
method  as  provided  in  Unit  1.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0333  in  th«  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Watson.  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  305-4329;  e- 
mail  address:  watson.cecelia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  but  will  be  of  interest  to  a 
wide"  range  of  stakeholders,  including 
en virorunental.  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides.  The  Agency  has  not 
attempted  to  describe  all  the  persons  or 
entities  who  may  be  interested  in  or 
affected  by  this  action.  If  you  have 
questions  ip  this  regard,  consult  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002^333.  The  official  pubUc 
docket  consists  of  the  documents 


11838 


Federal  Register / Vol.  68,  No.  48 / Wednesday.  March  12.  2003 /Notices 


specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  thrnugh  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  sysjem  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 


will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket.  Public  comments 
submitted  on  computer  disks  that  are 
mailed  or  delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whoni  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please  • 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
js  placed  in  the  official  public  docket. 


and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoin 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system.  Select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0333.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0333.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Office  of 
Pesticide  Programs  (OPP). 
Environmental  Protection  Agency 
(7502C).  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  Number  OPP-2002-0333. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0333. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.A.I. 
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D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  notice  announces  the  availability 
of  the  TRED  for  imazalil.  This  decision 


has  been  developed  as  part  of  the  public 
■  participation  process  that  EPA  and  the 
U.S.  Department  of  Agriculture  (USDA) 
are  using  to  involve  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  FFDCA.  EPA  must  review 
tolerances  and  tolerance  exemptions 
that  were  in  effect  when  FQPA  was 
enacted  in  August  1996,  to  ensure  these 
existing  pesticide  residues  limits  for 
food  and  feed  commodities  meet  the 
safety  standard  of  the  new  law. 

FFDCA  requires  EPA  to  review  all  the 
tolerances  for  registered  chemicals  in 
effect  on  or  before  the  date  of  the 
enactment.  In  reviewing  these 
tolerances,  the  Agency  must  consider, 
among  other  things,  aggregate  risks  from 
non-occupational  sources  of  pesticide 
exposure,  whether  there  is  increased 
susceptibility  to  infants  and  children, 
and  the  cumulative  effects  of  pesticides 
with  a  common  mechanism  of  toxicity. 
The  tolerances  are  considered 
reassessed  once  the  safety  finding  has 
been  made  or  a  revocation  occurs. 

FFDCA  requires  that  the  Agency, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

As  indicated  above,  the  Agency  will 
also  evaluate  the  cumulative  risk,  if 
necessary,  posed  by  the  entire  group  of 
chemicals  with  which  a  common 
mechanism  of  toxicity  is  shared,  and 
issues  a  final  tolerance  reassessment 
decision  once  the  ciunulative 
assessment  for  that  group  is  completed. 
At  this  time,  imazalil  has  not  been 
identified  as  sharing  a  common 
mechanism  of  toxicity  and  is  not 
scheduled  for  a  cumulative  risk 
assessment. 

The  tolerance  reassessment  program 
is  being  conducted  under 
Congressionally  mandated  time  frames, 
and  EPA  recognizes  both  the  need  to 
make  timely  tolerance  decisions  and  to 
involve  the  public.  Therefore,  EPA  is 
issuing  the  "TRED  as  a  final  document 
with  a  30-day  comment  period.  All 
comments  will  be  carefully  considered 
by  the  Agency.  If  any  comment 
significantly  affects  a  TRED.  EPA  will 
amend  the  TRED  by  publishing  the 
amendment  in  the  Federal  Register. 

Imazalil  is  currently  in  the 
reregistration  process.  The  imazalil 
preliminary  risk  assessment  was  made 
available  for  public  comment  on  March 
27,  2002  (67  FR  14710)  (FRL-6824-7). 
The  Agency  is  currently  reviewing 
public  comments  and  anticipates  a 
reregistration  decision  this  fall. 


B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  authority  for  this  TRED  is  found 
in  section  408(q)  of  the  FFDCA.  21 
U.S.C.  346a(q).  Section  408(q)  requires 
EPA  to  review  tolerances  and 
exemptions  for  pesticide  chemical 
residues  in  effect  of  August  2,  1996,  to 
determine  whether  the  tolerance  or 
exemption  meets  the  requirements  of 
408(b)(2)  or  (c)(2).  This  review  is  to  be 
completed  by  August  3,  2006. 

List  of  Subiects 

Environmental  protection.  Chemicals, 
Pesticides  and  Tolerances. 

Dated:  February  14.  2003. 
Betty  Shackleford. 

Acting  Director,  Special  Review  and 

Reregistration  Division,  Office  of  Pesticide 

Programs. 

[FR  Doc.  03-5477  Filed  3-11-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0050;  FRL-7294-2] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTK)N:  Notice. 

SUMMARY:  This  notice  annoimces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments,  identified  by 
the  docket  ID  nilmber  OPP-2003-0050, 
must  be  received  on  or  before  April  11, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1:  of  the  SUPPt-EMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Tavano,  Registration  Division  ' 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001:  telephone  number: 
(703)  305-6411;  e-mail  address: 
tavano.joseph@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
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I.  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 

32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0050.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  th6  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 


access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  Uirough  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 


C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  Comment  period  will  be 
marked  'late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
imit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the,  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  yvill 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://wrww.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
docket  ID  number  OPP-2003-0050.  The 
system  is  an" anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP-     , 
2003-0050.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
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system.  If  you  send  ah  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP). 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC,  20460-0001, 
Attention:  Docket  ID  Number  OPP- 
2003-0050. 

3.  By  hand  delivery  or  courier.  Deliver 
yoiu-  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  Rm. 
119.  Crystal  Mall#  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA..  Attention: 
Docket  ID  Number  OPP-2003-0050. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.,1. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  informatioirthat  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that^  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 


electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  F'ederal  Register  citation. 

n.  Registration  Applications 

EPA  received  applications  as  fottows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
not  Included  in  any  Previously 
Registered  Products 

1.  File  Symbol:  62719-ULE. 
Applicant:  Dow  AgroSciences  LLC. 
9330  Zionsville  Road  308/3E, 
Indianapolis.  IN  46268-1054.  Product 
Name:  XDE-007  Technical.  Insecticide. 
Active  ingredient:  Noviflumuron  at 
96%.  Proposed  classification/Use:. 
None.  For  manufacturing  concentrate 
use  only. 

2.  Fi7e  Symbol:  62719-ULG. 
Applicant:  Dow  Agrosciences  LLC. 
Product  Name:  AG-007.  Insecticide. 
Active  ingredient.  Noviflumuron  at 
0.5%.  Proposed  classification/Use: 
None.  To  be  used  as  bait  on  termites. 

3.  Fi7e  Symbol:  62719-ULU. 
Applicant.  Dow  AgroSciences  LLC, 
9330  Zionsville  Road  308/3E. 
Indianapolis.  IN  46268-1054.  Product 
Name:  IG-007.  Insecticide.  Active 
Ingredient:  Noviflumuron  at  0.5%. 


Proposed  classification/Use:  None.  To 
be  used  as  bait  on  termites. 

4.  Fi7e  Symbol:  62719-UTI.  Applicant 
Dow  AgroSciences  LLC.  Product  Name: 
XDE  50%  Concentrate.  Insecticide. 
Active  ingredient:  Noviflumuron  at 
50% .  Proposed  classification/Use: 
None.  For  manufacturing  concentrate 
use  only. 

List  of  Subfects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  February  26.  2003. 

Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FRDoc."03-5913  Filed  3-11-03;  8:45  am] 

nUJNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0048;  FRL-7293-8] 

Pesticide  Product;  Registration 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  the 
pesticide  product  Aspergillus  flavus 
AF36  containing  a  new  active  ingredient 
not  included  in  any  previously 
registered  product  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-0048. 
must  be  received  on  or  before  April  11, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shanaz  Bacchus,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC  204^0-0001;  telephone  number: 
(703)  308-8097;  e-mail  address: 
bacchus.shanaz@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
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pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  11 1 ) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0048.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 


Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 


the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conunents.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  confact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0048.  The 
system  is  an"anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0048.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
throu^  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
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placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  conunents  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C),  1200  Pjennsylvania  Ave.,  NW., 
Washington,  DC,  20460-0001, 
Attention:  Docket  ID  Number  OPP- 
2003-0048. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mali*  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.,  Attention: 
Docket  ID  Number  OPP-2003-0048. 
Such  deliveries  are  only  accepted 
diuing  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  l.B.l. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  cormnent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  (JD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  ydti 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  exampIes^  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your*  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Registration  Applications 

EPA  received  an  application  as 
Ibllows  to  register  a  pesticide  product 
containing  a  new  acti^^e  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA,  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Interregional  Research  Project 
Number  4  (IR-4),  New  Jersey 
Agricultural  Experiment  Station. 
Technology  Center  of  New  Jersey.  681 
U.  S.  Highway  #1  South,  North 
Brunswick,  NJ  08902-3390  on  behalf  of 
the  Arizona  Cotton  Research  and 
Protection  Council,  3721  East  Wier 
Avenue,  Phoenix,  AZ  85040-2933, 
submitted  an  application,  to  register  a 
new  active  ingredient  for  a  naturally 
occurring  microbial  pesticide 
Aspergillus  flavus  AF36,  (EPA  File 
Symbol  71693-R),  a  non-aflatoxin- 
producing  strain  of  Aspergillus  flavus, 
to  reduce  aflatoxin  contamination  on 
cotton.  Aspergillus  flavus  AF36  occurs 
natiirally  in  Arizona  and  Texas. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  February  28,  2003. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

|FR  Doc.  03-5752  Filed  3-11-03:  8:45  am] 

BILLING  CODE  6S60-«0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0055;  FRL-7295-3] 

Ultramarine  Sodium  Alumino  Sulpho 
Silicate;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  estabhshment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0055.  must  be 
received  on  or  before  April  1 1 ,  2003.     . 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by-mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Treva  C.  Alston.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8373;  e-mail  address: 
alston.treva@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code 

111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  yoQ  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
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the  person  Usted  under  FOR  FURTHER 
INFORMATIONCONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0055.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  ofhcial  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  hiternet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 


document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  iq  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 


comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
GD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic,  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
docket  ID  number  OPP-2003-0055.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  number  OPP- 
2003-0055.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
.  the  use  of  special  characters  and  any 
form  of  encryptioii. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 


Federal  Register /Vol.  68,  No.  48 /Wednesday,  March  12,  2003 /Notices 


11845 


DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0055. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0055. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  wiU  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 


7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  28.2003. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  has  not  fully  evaluated  the  merits 
of  the  pesticide  petition.  The  summary 
may  have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner.  The  summary  of  the 
petition  announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  ndCded. 

HoUiday  Pigments  Limited 

PP  3E6549 

EPA  has  received  a  pesticide  petition 
(3E6549)  from  Holliday  Pigments 
Limited.  Morley  Street,  Hull,  East 
Yorkshire,  England  HU8  8DN 
proposing,  pursuant  to  section  408(d)  of 


the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180.  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  ultramarine  (sodium 
alumino  sulpho  silicate)  when  used  as 
an  inert  ingredient  as  a  dye  in  seed 
coatings.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Ultramarine  is  a 
synthetic  form  of  the  naturally  occurring 
semi-precious  mineral  Lapis  Lazuli, 
which  has  been  mined,  processed  and 
used  for  decorative  purposes  for 
thousands  of  years.  It  is  a  zeolitic 
mineral  and  is  totally  insoluble  in 
water.  As  such,  it  is  not  metabolized  by 
plants.  It  is  stable  in  neutral  and 
alkaline  soils.  Under  acidic  conditions  it 
decomposes  to  give  hydrogen  sulphide, 
which  is  evolved  as  a  gas  together  with 
an  insoluble,  inert  clay-like  residue,  « 
which  will  not  be  metabolized  by 
plants. 

2.  Analytical  method.  Since  this 
petition  is  for  an  exemption  from  the 
requirement  of  a  tolerance,  an  analytical 
method  is  not  required. 

3.  Magnitude  of  residues.  The 
proposed  use  for  ultramarine  is  as  a 
seed  coating  to  impart  color  for 
identification.  It  will  not  be  metabolfzed 
and  will  remain  in  the  soil.  There  will 
therefore,  be  no  residues  on  the  crop 
produced. 

B.  Toxicological  Profile 

The  last  of  the  following  tests 
described  was  completed  in  1981. 
Holliday  Pigments  no  longer  carries  out 
tests  of  any  of  their  products  on  animals 
nor  do  they  subscribe  to  any  form  of 
animal  testing. 

1.  Acute  toxicity — i.  Skin  irritation. 
Albino  rabbits  were  used  for  a  study  of 
irritation  producted  by  ultramarine 
contact  with  abraded  and  intact  skin.  No 
irritation  was  found  and  no  reactions 
were  observed  throughout  the  study. 

ii.  Skin  sensitization.  Skin 
sensitization  in  the  guinea  pig  was 
studied  using  the  maximization  test  of 
Magnusson  and  Kligman.  No  visible 
reaction  was  exhibited  by  any  animal  in 
the  test  or  control  group  throughout  the 
trials.  The  report  concluded  that  there 
was  no  evidence  that  ultramarine  acts  as 
a  sensitizer. in  the  guinea  pig. 

2.  Ge'notoxicity.  Bacterial  toxicity  and 
mutagenicity  were  studied  using  two 
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strains  each  of  Salmonella  typhimuhum 
and  Escherichia  coli.  These  tests 
showed  ultramarine  to  be  non-toxic  and 
non-mutagenic  to  the  four  strains. 

3.  Reproductive  and  developmental 
toxicity.  Female  rats  were  fed  with  diets 
containing  up  to  100,000  ppm 
ultramarine  before  and  during 
pregnancy.  There  were  no  maternal 
deaths  and  the  test  report  concluded 
that  ultramarine  had  no  teratogenic 
activity  at  levels  from  100  to  100,000 
ppm  in  the  diet. 

4.  Subchronic  toxicity— i.  Fifteen — 
Day  test.  Ultramarine  was  administered 
to  male  mice  and  female  rats  at 
increasing  dose  levels  up  to  the 
maximum  that  could  be  given  in  a 
single  dose.  No  deaths  were  observed  in 
either  species  over  a  period  of  15  days. 
The  LDs<,  is  greater  than  10.000  mg/kg 
trats). 

"ii.  Ninety-Day  test.  In  feeding  trials  on 
rats  and  mice,  after  90  days  at  levels  of 
100,000  part  per  million  (ppm)  in  the 
diet  the  effect  of  ultramarine  was  very 
much  like  that  of  inert  clay  with  (LUso) 
greater  than  10,000  milligrams/ 
kilograms  (mg/kg). 

5.  Chronic  toxicity.  There  are  no 
reported  studies  on  chronic  toxicity  but 
ultramarine  has  a  history  of  well  over 
100  years  of  safe  manufacture  and  use 
with  no  reports  of  ill  effects  of  any  kind. 
In  the  early  years  of  industrial 
production  the  work  force  was  subjected 
to  conditions  which  would  be  totally 
unacceptable  today.  Large  amounts  of 
fine  ultramarine  dust  were  inhaled  and 
ingested  without  any  reported  ill  effects. 
In  addition  ultramarine  was  used  as  a 
whitening  agent  for  sugar  in  many  parts 
of  the  world,  again  with  no  reported  ill 
effects.  In  Europe,  the  use  of  ultramarine 
in  lipsticks  has  been  permitted  for  over 
50  years.  Its  use  at  levels  up  to  0.5%  for 
coloring  cattle  salt  licks  where  it  is 
clearly  ingested  by  the  cattle,  has  been 
permitted  for  many  years.  Ultramarine 
is  also  permitted  world-wide  for  use  in 
toys  and  children's  paints  including 
powder  and  finger  paints. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  In  the  proposed 
use  of  ultramarine  as  a  seed  coating  it 
will  not  come  into  contact  with  the 
grown  and  harvested  crop.  As 
ultramarine  is  insoluble,  it  will  not  be 
metabolized  by  the  plants  grown  from 
the  treated  seed.  There  is  therefore  no 
risk  of  dietary  exposure. 

i.  Food.  For  the  reasons  stated  above 
there  is  no  risk  that  food  produced  from 
the  treated  seed  will  contain  any 
ultramarine. 

ii.  Drinking  water.  As  ultramarine  and 
any  of  its  decomposition  products  are 
insoluble  in  water  there  is  no  danger  of 


any  leaching  into  water  courses  used  for 
production  of  drinking  water. 

2.  Non-dietary  exposure.  The  only 
anticipated  human  exposure  to 
ultramarine  used  for  seed  coating  will 
be  during  the  coating  process  and  any 
handling  of  the  coated  seed.  Good 
practice  should  ensure  minimal  contact 
and  in  any  case  there  is  no  evidence  of 
adverse  heahh  effects  from  exposure  to 
ultramarine  during  over  100  years  of 
production  and  use. 

D.  Cumulative  Effects 

As  ultramarine  and  its  decomposition 
products  are  totally  insoluble  and  not 
metabolized  by  plants  or  animals  there 
is  no  risk  of  any  cumulative  effect.  Also, 
in  the  proposed  end  use  there  is  no  risk 
of  long  term  exposure  to  humans. 

E.  Safety  Determination 

1.  U.S.  population.  The  use  of 
ultramarine  as  a  seed  coating  does  not 
pose  a  safety  concern  for  the  U.S. 
population  due  to  its  non-toxicity  and 
the  absence  of  exposure. 

2.  Infants  and  children.  Infants  and 
children  will  not  be  exposed  to 
ultramarine  from  its  use  in  seed  coating 
applications.  In  any  case,  ultramarine  is 
permitted  in  the  United  States  and 
world-wide  for  use  in  children's  toys, 
modeling  clay,  and  finger  paints. 

F.  International  Tolerances 

There  is  no  listed  threshold  limit 
value  or  maximum  exposure  limit  for 
ultramarine.  Normal  practice  is  to 
consider  it  as  a  nuisance  dust  with 
threshold  limit  value  (TLV)  10  mg/ra\ 
The  pigment  is  not  listed  as  a  dangerous 
substance  in  the  European  Community 
or  any  similar  national  or  international 
classification;  neither  is  it  classified  as 
hazardous  for  disposal. 

[FR  Doc.  03-5751  Filed  3-11-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0052;  FRL-7295-4] 

Tebufenozide;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  In  or  on  Food 

AGENCY:  Environment^^  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 


DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0052,  must  be 
received  on  or  before  April  11,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Industry  (NAICS  111) 

•  Crop  production  (NAICS  112) 

•  Animal  production  (NAICS  311) 

•  Food  manufacturing,  and 
Pesticide  manufacturing  (NAICS  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0052.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
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Branch  (PIRIB).  Rm.  119,  Crystal  Mail 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit,  or  view  pubHc  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
■  Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electironic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  pubHcly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is  , 
restricted  by  statute.  When  EPA 


identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  cont&ct  you 
in  case  EPA  cannot  read  your  conmient 
due  to  technical  difficulties,  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoiu- 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 


i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  conmients.  Once  in  the 
system,  select  "se^ch,"  and  then  key  in 
docket  ID  number  OPP-2003-0052  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
luiow  your  identify,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e>mail  to  opp-docket®epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0052.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
conunents  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  wrill  be  accepted  in 
WordPerfect  or  ASQI  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrify  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0052. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0052. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
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on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
asMgned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 


may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  4,  2003. 
Debra  Edwards. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Sununary  of  Petitions 

The  petitioner's  summary  of  the 
pesticide  petitions  are  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petitions  was 
prepared  by  Interregional  Research 
Project  Number  4  (IR-4),  and  represents 
the  view  of  the  petitioner.  The  petition 
summary  announces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Interregional  Research  Project  Number 
(IR-4) 

PP  2E6397  and  2E6413 

EPA  has  received  pesticide  petitions 
(2E6397  and  2E6413)  from  the 
Interregional  Research  Project  Number  4 
(IR-4),  681  U.S.  Highway.  #1  South, 
North  Brunswick,  NJ  08902  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  by  establishing  tolerances 
for  residues  of  tebufenozide  in  or  on  the 
raw  agricultural  commodities  vegetable, 
tuberous  and  com,  except  potato, 
subgroup  at  0.01  parts  per  million  (ppm) 
(2E6397)  and  grape  at  3.0  ppm  (2E6413). 
EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions.  Rohm  and  Haas  company  was 
acquired  by  Dow  Agro  Sciences  LLC, 
Indianapolis,  IN  46268-1054). 

A.  Residue  Chemistry 

1 .  Plant  metabolism.  The  qualitative 
nature  of  the  residue  in  plants  is 
adequately  understood  based  upon 
acceptable  apple,  sugar  beet,  and  rice 
metabolism  studies.  The  Agency  has 
concluded  that  the  resi'due  of  regulatory 
concern  is  tebufenozide  per  se. 

2.  Analytical  method.  High 
performance  liquid  chromatographic 


(HPLC)  analytical  methods  using 
ultraviolet  (UV)  detection  have  been 
validated  for  grape  and  sweet  potato. 
The  methods  involve  extraction  by 
blending  with  solvents,  purification  of 
the  extracts  by  liquid-liquid  partitions, 
and  final  purification  of  the  residues 
using  solid  phase  extraction  column 
chromatography. 

3.  Magnitude  of  residues.  Complete 
residue  data  for  tebufenozide  on  grape 
and  sweet  potato  have  been  submitted. 
The  requested  tolerances  are  adequately 
supported. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Acute  toxicity 
studies  with  technical  grade:  Oral  lethal 
dose  LD50  in  the  rat  is  >5  grams  for 
males  and  females  -  Toxicity  Category 
IV;  dermal  LDso  in  the  rat  is  equal  to 
5,000  milligrams/kilogram  (mg/kg)  for 
males  and  females  -  Toxicity  Category 
III;  inhalation  LD50  in  the  rat  is  >4.5 
milligram/liter  (mg/1)  -  Toxicity 
Category  III;  primary  eye  irritation  study 
in  the  rabbit  is  a  non-irritant;  primary 
skin  irritation  in  the  rabbit  >5  mg  - 
Toxicity  Category  IV.  Tebufenozide  is 
not  a  sensitizer. 

2.  Genotoxicty.  Several  mutagenicity 
tests  were  all  negative.  These  include  an 
Ames  assay  with  and  without  metabolic 
activation,  an  in  vivo  cytogenetic  assay 
in  rat  bone  marrow  cells,  and  in  vitro 
chromosome  aberration  assay  in 
Chinese  hampster  ovary  (CHO)  cells,  a 
CHO/HGPRT  assay,  a  reverse  mutation 
assay  with  E.  Coli,  and  an  unscheduled 
DNA  synthesis  assay  (UDS)  in  rat 
hepatocytes. 

3.  Reproductive  and  developmental 
toxicity.  In  a  prenatal  developmental 
toxicity  study  in  Sprague-Dawley  rats 
25/group.  tebufenozide  was 
administered  on  gestation  days  6-15  by 
gavage  in  aqueous  methyl  cellulose  at 
dose  levels  of  50,  250,  or  1,000  mg/kg/ 
day  and  a  dose  volume  of  10  millilter/ 
kilogram  (ml/kg).  There  was  no 
evidence  of  maternal  or  developmental 
toxicity;  the  maternal  and 
developmental  toxicity  no  observed 
adverse  effect  level  (NOAEL)  was  1,000 
mg/kg/day. 

In  a  prenatal  developmental  toxicity 
study  conducted  in  New  Zealand  white 
rabbits  20/group,  tebufenozide  was 
administered  in  5  ml/kg  of  aqueous 
methyl  cellulose  at  gavage  doses  of  50, 
250,  or  1,000  mg/kg/day  on  gestation 
days  7-19.  No  evidence  of  maternal  or 
developmental  toxicity  was  observed; 
the  maternal  and  developmental  toxicity 
NOAEL  was  1,000  mg/kg/day. 

4.  Subchronic  toxicity.  A  1-year  dog 
feeding  study  with  a  lowest  observed 
adverse  effect  level  (LOAEL)  of  250 
ppm,  9  mg/kg/day  for  male  and  female 
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dogs  based  on  decreases  in  red  blood 
cells  (RBC),  hematocrit  (HCT),  and 
hemaglobin  (HOB),  increases  in  heinz 
bodies,  methemoglobin,  mean 
corpuscuslar  volume  (MCV),  mean 
corpuscular  hematocrit  (MCH), 
reticulocytes,  platelets,  plasma  total 
bilirubin,  spleen  weight,  and  spleen/ 
body  weight  ratio,  and  liver/body 
weight  ratio.  Hemotopoiesis  and 
sinusoidal  engorgement  occurred  in  the 
spleen,  and  hyperplasis  occurred  in  the 
marrow  of  the  femur  and  sternum.  The 
liver  showed  an  increased  pigment  in 
the  Kupffer  cells.  The  NOAEL  for 
systemic  toxicity  in  both  sexes  is  50 
ppm  (1.9  mg/kg/day). 

5.  Chronic  toxicity.  An  18-month 
mouse  carcinogenicity  study  with  no 
carcinogenicity  observed  at  dosage 
levels  up  to  and  including  1,000  ppm. 

A  2-year  rat  carcinogenicity  with  no 
carcinogenicity  observed  at  dosage 
levels  up  to  and  including  2,000  ppm, 
97  mg/kg/day  and  125  mg/kg/day  for 
males  and  females,  respectively. 

6.  Animal  metabolism.  The 
pharmacokinetics  and  metabolism  of 
tebufenozide  were  studied  in  female 
Sprague-Dawley  rats  (3-6/sex/group) 
receiving  a  single  oral  dose  of  3  or  250 
mg/kg  of  RH-5992  "»C  labeled  in  one  of 
three  positions  (A-ring.  B-ring  or  buryl 
carbon).  The  extent  of  absorption  was 
not  established.  The  majority  of  the 
radio  labeled  material  was  eliminated  or 
excreted  in  the  feces  within  48  hours; 
small  amoimts  (1%  to  7%  of  the 
administered  dose)  were  excreted  in  the 
urine  and  only  traces  were  excreted  in 
expired  air  or  remained  in  the  tissues. 
There  was  no  tendency  for 
bioaccumulation.  Absorption  and 
excretion  were  rapid.  A  total,  of  1 1 
metabolites,  in  addition  to  the  parent 
compound,  were  identified  in  the  feces; 
the  parent  compound  accounted  for 
96%  to  99%  of  the  administered 
radioactivity  in  the  high  dose  group  and 
35%  to  43%  in  the  low  dose  group.  No 
parent  compound  was  found  in  the 
urine;  urinary  metabolites  were  not 
characterized.  The  absorption  and 
metabolism  of  tebufenozide  were 
studied  in  a  group  of  male  and  female 
bile-duct  cannulated  rats.  Over  a  72 
hour  period,  biliary  excretion  accounted 
for  30%  (males)  to  34%  (females)  of  the 
administered  dose  while  urinary 
excretion  accounted  for  about  5%  of  the 
administered  dose  and  the  carcass 
accounted  for  <0.5%  of  the 
administered  dose  for  both  males  and 
females.  Thus  systemic  absorption 
(percent  of  dose  recovered  in  the  bile, 
urine  and  carcass)  was  35%  male  to 
39%  female.  The  majority  of  the 
radioactivity  in  the  bile  (20%  male  to 
24%  female  of  the  administered  dose) 


was  excreted  within  the  first  6  hours 
post-dosing  indicating  rapid  absorption. 
Furthermore,  urinary  excretion  of  the 
metabolites  was  essentially  complete 
within  24  hours  post-dosing.  A  large 
amoimt  (67%  female  to  70%  male)  of 
the  administered  dose  was  unabsorbed 
and  excreted  in  the  feces  by  72  hours. 
Total  recovery  of  radioactivity  was 
105%  of  the  administered  dose. 

7.  Metabolite  toxicology.  A  total  of  13 
metabolites  were  identified  in  the  bile; 
the  parent  compoimd  was  not 
identified,  i.e.  unabsorbed  compound, 
nor  were  the  primary  oxidation 
products  seen  in  the  feces  in  the 
pharmacokinetics  study.  The  proposed 
metabolic  pathway  proceeded  primarily 
by  oxidation  of  the  benzylic  carbons  to 
alcohols,  aldehydes  or  acids.  Bile 
contained  most  of  the  other  highly 
oxidized  products  found  in  the  feces. 
The  most  significant  individual  bile 
metabolites  accounted  for  5%  to  18%  of 
the  total  radioactivity  (F  and/or  M).  Bile 
also  contained  the  previously 
undetected  (in  the  pharmacokinetics 
study)  "A"  Ring  ketone  and  the  "B" 
Ring  diol.  The  other  major  components 
were  characterized  as  high  molecular 
weight  conjugates.  No  individual  bile 
metabolite  accounted  for  5%  of  the  total 
administered  dose.  Total  bile 
radioactivity  accounted  for  about  17% 
of  the  total  administered  dose.  No  major 
qualitative  differences  in  biliary 
metabolites  were  observed  between 
sexes.  The  metabolic  profile  in  the  bile 
was  similar  to  the  metabolic  profile  iA 
the  feces  and  urine. 

8.  Endocrine  disruption.  The 
toxicology  profile  of  tebufenozide  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of  the 
hormone  estrogen.  Based  on  structure- 
activity  information,  tebufenozide  is 
unlikely  to  exhibit  estrogenic  activity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide,  in  or  on  a  variety  of  raw 
agricultural  conunodities.  The  current 
petition  requests  establishment  of 
tolerances  in  or  on  grape  at  3.0  ppm  and 
vegetable,  tuberous  and  corn,  except 
potato,  subgroup  at  0.01  ppm.  Risk 
assessments  were  conducted  by  Dow 
AgroSciences  to  assess  dietary 
exposures  and  risks  from  tebufenpzide. 
benzoic  acid.  3,5-dimethyl-l-(l.l-   •• 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  as  follows: 

a.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 


or  single  exposure.  Neither 
neurotoxicity  nor  systemic  toxicity  was 
observed  in  rats  given  a  single  oral 
administration  of  tebufenozide  at  0,  500. 
l.iOOO  or  2.000  mg/kg.  No  maternal  or 
developmental  toxicity  was  observed 
following  oral  administration  of 
tebufenozide  at  1,000  mg/kg/day  (limit- 
dose)  during  gestation  to  pregnant 
rabbits.  This  risk  is  considered  to  be 
negligible. 

b.  Chronic  exposure.  The  reference 
dose  (RfD)  used  for  the  chronic  dietary 
analysis  is  0.018  mg/l^/day.  In 
conducting  the  dietary  exposure 
evaluation  model  (DE^M)  analysis  for 
chronic  exposure  to  and  risk  from 
tebufenozide  residues  in  food,  Dow 
AgroSciences  used  tolerance  level 
residues  for  all  crops  and  other 
commodities  with  established  or 
pending  tebufenozide  tolerances:  and 
percent  crop-treated  (PCT)  information 
for  some  of  these  crops. 

ii.  Drinking  water — a.  Acute  exposure. 
Because  no  acute  dietary  endpoint  was 
determined,  Dow  AgroSciences 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  acute 
exposure  from  drinking  water. 

D.  Chronic  exposure.  The  Agency 
calculated  the  "rier  I  Estimated 
Environmental  Concentrations  (EECs) 
for  tebufenozide  using  generic  expected 
environmental  concentration  (GENEEC) 
(surface  water)  and  screening 
concentration  in  ground  water  (SCI- 
GROW)  (ground  water)  models  for  use 
in  the  himian  health  risk  assessment. 
For  chronic  exposure,  the  worst  case 
EECs  for  surface  water  and  ground  water 
were  16.5  parts  per  billion  (ppb)  and 
1.04  ppb,  respectively.  These  values 
represent  upper-bound  estimates  of  the 
concentrations  that  might  be  found  in 
surface  and  ground  water. 

2.  Non-dietar^'  exposure.  There  is  a 
potential  for  occupational  exposure  to 
tebufenozide  during  mixing,  loading 
and  application  activities.  However  the 
Agency  did  not  identify  dermal  or 
inhalation  endpoints  for  tebufenozide 
and  determined  that  risks  from  these 
routes  of  exposure  are  negligible. 

D.  Cumulative  Effects 

Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408{b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
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of  toxicity  with  other  substances,  or 
how  to  include  this  pesticide  in  a 
cumulative  risk  assessment.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  tebufenozide  does  not  appear 
to  produce  a  toxic  metabolite  produced 
by  other  substances.  For  the  purposes  of 
this  tolerance  petition,  Dow 
AgroSciences  has  not  assumed  that 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances. 

• 
E.  Safety  Determination 

1.  U.S.  population.  Using  the 
exposure  assumptions  previously 
described,  and  taking  into  account  the 
completeness  and  reliability  of  the      -' 
toxicity  data,  Dow  AgroSciences  has 
concluded  that  dietary  (food  only) 
exposure  to  tebufenozide  will  utilize 
21%  of  the  chronic  population  adjusted 
dose  (cPAD)  for  the  U.S.  population. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  cPAD. 
Submitted  environmental  fate  studies 
suggest  that  tebufenozide  is  moderately 
persistent  to  persistent  and  mobile; 
thus,  tebufenozide  could  potentially 
leach  to  ground  water  and  runoff  to 
surface  water  under  certain 
environmental  conditions.  The 
modeling  data  for  tebufenozide  indicate 
levels  less  than  the  Agency's  DWLOCs. 
There  are  no  chronic  non-occupational/ 
residential  exposures  expected  for 
tebufenozide.  Therefore,  Dow 
AgroSciences  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  adults,  infants  and  children 
from  chronic  aggregate  exposure  to 
tebufenozide  residues. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not  ' 


raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 

Using  the  exposure  assumptions 
previously  described,  and  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data,  the  dietary  (food 
only)  exposure  to  tebufenozide  will 
utilize  51%  of  the  cPAD  for  the  most 
highly  exposed  population  subgroup 
(children  1-6  years  old).  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  cPAD.  Despite  the  potential 
for  exposure  to  tebufenozide  in  drinking 
water  and  from  non-dietary  non- 
occupational exposure,  Dow 
AgroSciences  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
theRfD. 

F.  International  Tolerances 

Codex  maximum  residue  levels  have 
been  established  for  residues  of 
tebufenozide  in/on  pome  fruit  (1.0 
ppm),  husked  rice  (0.1  ppm)  and  walnut 
(0.05  ppm).  Tebufenozide  is  registered 
in  Canada,  and  a  tolerance  for  residues 
in/on  apples  is  established  at  1.0  ppm. 
EPA  has  set  the  pome  fruit  tolerance  at 
1.5  ppm  based  on  U.S.  field  residue 
trials. 

[FR  Doc.  03-5912  Filed  3-11-03;  8:45  am) 

BILUNG  CODE  6560-SO-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[pPP-2003-0022;  FRL-7295-9] 

DImethenamid;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  Ihe 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0022,  must  be 
received  on  or  before  April  11,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  J.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sidney  Jackson,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 


(703)  305-7610;  e-mail  address: 
Jackson .  sidney@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Industry  (NAICS  111),  e.g..  Crop 
production. 

•  Industry  (NAICS  112).  e.g..  Animal 
production. 

•  Industry  (NAICS  311),  e.g..  Food 
manufacturing. 

•  Industry  (NAICS  32532),  e.g.. 
Pesticide  manufacturing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  emd  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  I.A.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0022.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
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electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA. 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  elecfronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  cop3^ighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket  ' 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  conmients,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
vdthout  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entice  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 


Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  wall  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiu«  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conmients.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be- 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 


system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0022.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0022.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  vdll  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0022. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Enviroiunental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0022. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
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In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of  . 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
andJot  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives,  Food  additives,  Pesticides 
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and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  4,  20()3. 
Debra  Edwards. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

PP  0E6196 

EPA  has  received  a  pesticide  petition 
(PP  0E6196)  from  the  Interregional 
Research  Project  No.  4  (IR-4), 
Technology  Centre  of  New  Jersey, 
Rutgers,  the  State  University  of  New 
Jersey,  681  U.S.  Highway  #1  South. 
North' Brunswick,  NJ  08902-3390 
proposing,  pursuant  to«ection  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180.464  by  establishing 
tolerances  for  residues  of 
dimethenamid.  (R.S)-2-chloro-N-[(l- 
methyl-2-methoxy)  ethyll-N-(2.4- 
dimethyl-thien-3-yl)-acetamide  in  or  on 
the  raw  agricultural  commodities  beet, 
garden,  roots  at  0.01  parts  per  million 
(ppm);  beet,  garden,  tops  at  0.01  ppm; 
beet,  sugar,  roots  at  0.01  ppm;  beet, 
sugar,  tops  at  0.01  ppm;  garlic,  dry  bulb 
afO.Ol  ppm;  horseradish  at  0.01  ppm; 
onion,  dry  bulb  at  0.01  ppm,  shallot,  dry 
bulb  at  0.01  ppm;  and  tuberous  and 
corm  vegetables  subgroup  (Crop  group 
IC)  at  0.01  ppm.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  This  petition  summary  was 
prepared  by  the  registrant,  BASF 
Corporation,  P.O.  Box  13528,  Research 
Triangle  Park,  NC  27709-3528. 

A.  Residue  Chemistry 

1.  Plant  and  animal  metabolism^ 
BASF  Corporation  notes  that 
metabolism  in  plants  and  animals  is 
understood. 
■  2.  Analytical  method.  The  proposed 
analytical  method  uses  extraction  and 
clean-up  followed  by  quantification 


with  capillary  column  gas 
chromatography  (GC)  using  thermionic 
nitrogen  specific  detector.  A  GC/mass 
spectrocopy  (MS)  method  for 
identification  is  also  available.  This 
method  is  not  selective  towards  the 
dimethenamid  isomer  and  is  therefore 
valid  for  residues  from  both 
dimethenamid  and  the  enriched 
dimethenamid-P.  Tolerances  are 
proposed  based  on  a  non-isomer 
specific  basis. 

3.  Magnitude  of  residues.  For  onion, 
magnitude  of  the  residue  data  are  based 
on  applications  with  dimethenamid. 
Residue  trials  were  conducted  at  8 
locations  in  California.  Michigan,  New 
York,  Oregon,  Texas,  Washington,  and 
Wisconsin.  Treatments  were  made  at  1.5 
lbs  active  ingredient/acre  (ai/A)  30  or  45 
days  before  harvest.  No  residues  above 
the  limit  of  quantitation  (LOQ)  of  0.01 
ppm  were  detected  in  dry  bulb  onion. 
Residue  data  from  dry  bulb  onion  will 
be  used  as  surrogate  data  for  dry  bulb 
garlic  and  shallots. 

For  sugar  beet,  magnitude  of  the 
residue  data  are  based  on 
dimethenamid-P  applications  to  sugar 
beet  at  0.98  lb  ai/A.  Dimethenamid-P  is 
the  biologically  active  isomer  from  the 
racemic  dimethenamid  mixture.  The 
method  measures  both  dimethenamid 
and  dimethenamid-P,  so  the  sugar  beet 
residue  determinations  for 
dimethenamid-P  are  considered 
representative  of  the  proposed 
treatments  with  dimethenamid.  No 
residues  were  detected  in  sugar  beet 
roots  or  tops  from  a  testing  program 
conducted  in  12  locations  across  8 
states.  Data  from  processing  studies 
indicate  that  no  residues  are  detected  in 
the  roots  even  at  exaggerated  rates  of 
3.15  lbs  ai/A.  The  limit  of  quantitation 
is  0.01  ppm.  The  sugar  beet  trials  also 
support  the  tolerances  for  table  beet. 

For  the  tuberous  and  corm  vegetable 
subgroup,  magnitude  of  the  residue  data 
for  potatoes  are  based  on  applications 
with  dimethenamid-P.  Residue  trials 
were  conducted  at  17  locations  in 
California,  Colorado,  Florida,  Idaho, 
Michigan,  New  Jersey.  North  Carolina, 
Oregon,  Pennsylvania,  Washington,  and 
Wisconsin.  Treatments  were  made  at 
1.25  lbs  ai/A  40  days  before  harvest.  No 
residues  above  the  LOQ  of  0.01  ppm 
were  detected  in  potato  tubers.  Data 
from  processing  studies  indicate  that  no 
residues  are  detected  in  the  tubers  even 
at  exaggerated  rates  of  12.5  lbs  ai/A. 
_  Residue  data  from  potato  tubers  will  be 
used  as  surrogate  data  for  horseradish. 

BASF  believes  that  due  to  the  lo\* 
levels  of  residue  in  the  RAC's, 
tolerances  in  animals  are  not  required. 


Federal  Register  /  Vol.  68,  No.  48  /  Wednesday.  March  12,  2003  /  Notices. 


11853 


B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  available 
acute  toxicity  data,  dimethenamid  and 
dimethenamid-P  do  not  pose  an  acute 
dietary  risk.  The  acute  toxicity  studies 
place  both  technical  materials  in  acute 
toxicity  category  II  for  acute  oral;  in 
acute  toxicity  category  III  for  acute 
dermal,  inhalation,  and  eye;  emd  in 
acute  toxicity  category  W  for  dermal 
irritation.  The  technical  materials  are  a 
positive  skin  sensitizer. 

2.  Genotoxicity.  The  following  testing 
was  performed  with  dimethenamid  for 
genotoxicity.  A  modified  ames  test: 
Negative;  in  vitro  CHO/HGPRT 
mammalian  cell  mutation  assay: 
Negative;  in  vitro  cytogentics  -  CHO 
cells  (1  study;  chromosome  aberrations): 
Weakly  positive;  in  vitro  UDS  test  using 
rat  hepatocytes  (3  studies;  DNA  damage 
and  repair):  2  negative;  1  equivocally 
positive,  mouse  micronucleus  assay  (2 
studies;  chromosome  aberrations): 
Negative,  rat  dominant  lethal' assay:  1 
study  equivocally  positive,  1  study 
negative.  Overall  dimethenamid  has 
been  tested  in  14  genetic  toxicology 
assays.  The  weight  of  the  evidence 
demonstrates  that  dimethenamid  is  not 
genotoxic. 

The  following  testing  was  performed 
with  dimethenamid-P  for  genotoxicity. 
A  modified  ames  test  (3  studies;  point 
mutation):  Negative;  in  vitro  CHO/ 
HGPRT  mammalian  cell  mutation  assay 
(1  study;  point  mutation):  Negative;  in 
vitro  cytogentics  -  CHO  cells  (1  study; 
chromosome  aberrations):  Negative;  in 
vitro  UDS  test  using  rat  hepatocytes  (1 
study;  DNA  damage  and  repair): 
Negative;  mouse  micronucleus  assay  (1 
study;  chromosome  aberrations): 
Negative.  Dimethenamid-P  has  been 
tested  in  a  total  of  7  genetic  toxicology 
assays.  These  assays  were  performed 
both  in  vitro  and  in  vivo  and  multiple 
assays  were  conducted  for  each  of  the 
three  EPA  Guideline  requirement 
categories.  Based  on  the  data  presented 
above,  the  data  indicates  that 
dimethenamid-P  does  not  induce  gene 
mutations,  is  not  clastogenic  and  does 
not  induce  other  effects  indicative-of 
genotoxicity.  Therefore,  BASF 
concludes  tiiat  dimethenamid-P  does 
not  pose  a  mutagenic  hazard  to  humans. 

3.  Reproductive  and  developmental 
toxicity — i.  Rat.  A  developmental  rat 
study  using  dimethenamid  via  oral 
gavage  resulted  in  dosages  of  0,  50,  215. 
and  425  milligram  per  kilogram  (mg/ 
kg)/day  with  a  development  toxicity  no 
observed  adverse  effect  level  (NOAEL) 
of  215  mg/kg/day  and  a  maternal 
toxicity  of  50  mg/kg/day  based  on  the 
following:  (1)  Signs  of  maternal  toxicity. 
in  the  form  of  reduced  body  weight  gain 


and  food  consumption,  increased  liver 
weight  and  clinical  observations  were 
observed  at  dose  levels  >  215  mg/kg/day 
with  an  increase  in  effects  to  the  upper 
dose  level;  (2)  at  the  =  215  mg/kg/day 
dose  levels  slight  decreases  in  fetal  body 
weights  were  observed  which  are  not 
indicative  a  teratogenic  effect;  and  (3)  at 
the  425  mg/kg/day  dose  level  a  slight 
increase  in  resorptions  was  observed, 
and  two  fetuses  had  incomplete  ossified 
manubria.  These  effects  are  not 
indicative  of  a  teratogenic  effect. 

A  developmental  rat  study  using 
dimethenamid-P  via  oral  gavage 
resulted  in  dosages  of  0,  25. 150,  and 
300  mg/kg/day  with  a  development 
toxicity  NOAEL  of  25  mg/kg/day  and  a 
maternal  toxicity  of  25  mg/kg/day  based 
on  based  on  the  following:  (1)  Signs  of 
maternal  toxicity,  in  the  form  of 
decreased  body  weights  and  food 
consumption  were  observed  at  dose 
levels  >  150  mg/kg/day  with  an  increase 
in  effects  to  the  upper  dose  level;  (2)  at 
the  150  mg/kg/day  dose  level  slight 
decreases  in  fetal  body  weights  and 
retarded  ossification  of  the  pelvis  pubis 
were  observed  which  are  not  indicative 
a  teratogenic  effect;  and  (3)  at  the  300 
mg/kg/day  dose  level  slight  decreases  in 
fetal  body  weights,  microphthalmia  in 
two  fetuses/two  litters,  distended 
ureters,  and  retarded  ossification  of  the 
2nd  sternal  centra  and  pelvis  pubis  were 
observed,  similarly,  these  effects  are  not 
indicative  of  a  teratogenic  effect. 

ii.  Rabbits.  A  developmental  study  in 
rabbits  using  dimethenamid  via  oral 
gavage  resulted  in  dosages  of  0.  37.5.  75, 
and  150  mg/kg/day  (HDT)  with  a 
development  toxicity  NOAEL  of  75  mg/ 
kg/day  and  a  maternal  toxicity  of  37.5 
mg/kg/day  based  on:  (1)  Decreased  body 
weight,  food  consumption,  and 
abs6rption/premature  delivery  in  the  75 
and  150  mg/kg/day  dose  groups;  and  (2) 
effects  on  fetal  development  were  a  low 
incidence  of  absorption/premature 
delivery  and  hyoid  angulated  changes  in 
the  150  mg/kg/day  dose  group  which 
are  not  are  indicative  of  a  teratogenic 
effect. 

iii.  Two-generation  reproduction  - 
rats.  A  two-generation  reproduction 
study  using  dimethenamid  with  rats  fed 
dosages  of  0,  7.5,  38,  and  155  mg/kg/day 
(average  mg/kg/day  dose  levels  for  both 
male  and  female  rats)  with  a 
reproductive  NOAEL  of  38  mg/kg/day 
and  with  a  parental  NOAEL  of  38  mg/ 
kg/day  based  on:  (1)  Parental  toxicity  as 
evident  by  reduction  in  body.weight 
and  food  consumption  and  significant 
increases  in  absolute  and/or  relative 
Uver  weights  in  both  males  and  female 
rats  in  the  155  mg/kg/day  dose  group; 
and  (2)  significant  reductions  in  pup 
weight  during  lactation  were  observed 


in  the  150  mg/kg/day  dose  group.  No 
changes  in  pregnancy  rates,  fertility  or 
length  of  gestation  were  observed  at  all 
dose  levels  tested. 

4.  Chronic  feeding  and 
carcinogenicity.  The  established 
reference  dose  (RfD)  for  dimethenamid 
and  diniethenamid-P  is  based  on  a  2- 
year  feeding  study  in  rats  with 
dimethenamid,  with  a  threshold  NOAEL 
of  5.1  mg/kg/day.  Using  an  vmcertainty 
factor  of  100,  the  RfD  is  calculated  to  be 
0.05  mg/kg/day.  The  following  are 
summaries  of  the  pertinent  toxicity  data 
supporting  dimethenamid  tolerances: 

i.  Chrohic  feeding  -  nonrodent.  A  1- 
year  feeding  study  in  dogs  fed 
dimethenamid  at  dosages  of  0,  2,  9.6,  or 
49  mg/kg/day  with  a  NOAEL  of  9.6  mg/ 
kg/ day  based  on  the  following  effects: 
(1)  Slight  decreases  in  body  weights  for 
both  the  high  dose  male  and  female 
dogs  as  compared  to  controls;  (2)  a 
variable  degree  of  periportal  hepatocyte 
vacuolation  in  the  high-dose  male  and. 
female  dogs;  (3)  minimal  or  mild 
hepatocyte  enlargement  was  similarly 
observed  in  the  high-dose  dogs;  and  (4) 
the  liver  changes  at  the  high-dose  group 
correlated  with  increase  in  serum 
alkaline  phosphatase  activity  and 
cholesterol  levels  and  increased  liver-to- 
body  weight  ratios  in  both  male  and 
female  dogs. 

ii.  Chronic  feeding/carcinogenicity  - 
rat  A  combined  chronic  feeding/ 
carcinogenicity  study  using 
dimethenamid  was  performed  in  rats 
being  fed  dosages  of  0,  5.1.  36,  and  80 
mg/kg/day  (males)  and  0.  6.8.  49,  and 
109  mg/kg/day  (females)  with  a  NOAEL 
of  5.1  mg/kg/day  (males)  and  6.8  mg/kg/ 
day  (females)  based  on  the  following 
effects:  (1)  Decreased  body  weights  in 
both  males  and  female  rat  at  dose  levels 

>  36  mg/kg/day  dose  groups  yvith  a 
slight  progression  of  severity  to  the 
upper  level;  (2)  decreased  food 
consumption  in  both  males  and  female 
rats  at  dose  levels  >  36  mg/kg/day  dose 
groups  with  a  slight  progression  of 
severity  to  the  upper  dose  level;  (3) 
minimal  hematological  and  clinical 
chemistry  value  changes  at  dose  levels 

>  36  mg/kg/day  dose  groups  with  very 
slight  increase  of  severity  at  the  higher 
dose  tested;  (4)  increased  absolute  liver 
weights  for  females  at  dose  levels  >  49 
mg/kg/day;  (5)  microscopic  findings 
were  observed  in  the  Uver,  parathyroid, 
and  stomach  of  high-dose  males,  only, 
and  ovaries  of  high-dose  females;  and 
(6)  an  increased  incidence  of  benign  and 
malignant  tumors  of  the  liver  at  the 
highest  dose  level  tested.  The  liver 
tumors  observed  in  this  study  occurred 
at  an  incidence  which  was  slighUy 
beyond  the  historical  control  range  for 
this  tumor  type,  and  occurred  at  the 
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maximum  tolerated  dose  (MTD).  Given 
the  lack  of  structural  activity 
relationship  (SAR)  and  the  lack  of 
mutagenicity  discussed  in  section  B.2., 
it  is  BASFs  opinion  that  dimethenamid- 
P  should  not  be  considered  a 
biologically  relevant  carcinogen  in  rats 
and  the  assessment  is  made  that  the 
results  of  this  carcinogenicity  study  do 
not  indicate  a  carcinogenic  potential  of 
the  test  substance  for  humans. 

iii.  Carcinogenicity  -  mice.  A 
carcinogenicity  study  using 
dimethenamid  in  mice  fed  dosages  of  0, 
3.8.  41.  205,  and  431  (HDT)  mg/kg/day 
(males)  and  0,  4.1.  41.  200.  and  411 
(HDT)  mg/kg/day  (females)  with  a 
NOAEL  of  41  mg/kg/day  for  male  and 
female  mice  based  on  the  following 
effects:  (1)  Decreased  body  weights  and 
food  consumption  were  observed  in 
both  males  and  female  mice  at  the 
highest  dose  tested;  (2)  increased  liver 
weights  were  observed  for  male  and 
fem^e  mice  at  the  highest  dose  tested 
at  an  interim  sacrifice  and  increased 
weights  for  kidney  and  liver  were 
observed  for  female  mice  at  dose  levels 
>  200  mg/kg/day  at  terminal  sacrifice; 
(3)  microscopic  findings  were  observed 
in  the  liver  and  stomach  for  both  male 
and  female  mice  at  the  upper  dose 
levels;  (4)  concerning  the  finding  in  the 
stomach,  EPA  has  determined  that  this 
finding  was  attributed  to  irritation  of  the 
material  and  the  finding  was  not 
toxicology  significant;  and  (4)  no 
increased  incidence  of  neoplasms 
occurred  at  any  dose  levels  tested  in  this 
study.  EPA  has  concluded  that  this 
product  is  not  carcinogenic  under  the 
conditions  of  this  study. 

Dimethenamid  is  considered  not  to  be 
carcinogenic  in  mice  by  BASF.  In  the  rat 
carcinogenicity  study,  a  slight  increase 
in  liver  tumors  was  observed  in  males, 
only,  at  the  highest  dose  tested.  The 
liver  tiunors  observed  in  this  study 
occurred  at  an  incidence  that  was 
slightly  beyond  the  historical  control 
range  for  this  tumor  type,  and  occurred 
at  the  MTD.  Dimethenamid  shares  no 
common  mechanisms  with  other 
compounds  in  the  chloroacetanilide 
class  of  compoimds.  It  is  BASF's 
opinion  that  dimethenamid  and 
dimethenamid-P  should  not  to  be 
considered  biologically  relevant 
carcinogens  in  rats  and  the  assessment 
is  made  that  the  results  of  this 
carcinogenicity  study  do  not  indicate  a 
carcinogenic  potential  of  these 
substances  for  humans. 

However.  EPA  has  determined  that 
dimethenamid  is  considered  to  be  a 
Group  C  carcinogen  -  possible  human 
carcinogen  -  based  on  the  judgment  of 
the'EPA  Carcinogenicity  Peer  Review 
Conunittee  assessment.  Also,  the 


Conunittee  determined  for  risk 
assessment  purposes,  the  RfD  approach 
should  be  used  to  quantify  himian  risk. 
BASF  agrees  with  the  Agency  that  the 
RfD  approach  for  human  risk 
assessment  is  valid. 

5.  Endocrine  disruption.  No  specific 
tests  have  been  performed  with 
dimethenamid-P  or  dimethenamid  to 
determine  whether  the  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  naturally 
occurring  estrogen  or  other  endocrine 
effects.  However,  there  are  no 
significant  findings  in  other  relevant 
toxicity  studies,  i.e.  teratology  and 
multi-generation  reproductive  studies, 
that  would  suggest  the  dimethenamid 
produces  endocrine  related  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  BASF 
has  reviewed  the  available  toxicology 
database  to  determine  the  endpoints  of 
concern.  For  dimethenamid  and 
dimethenamid-P,  BASF  believes  there  is 
no  concern  regarding  an  acute  dietary 
risk  since  the  available  data  do  not 
indicate  any  evidence  of  significant 
toxicity  fi'om  a  1  day  or  single  event 
exposiue  by  the  oral  route. 

For  the  purpose  of  assessing  the 
potential  chronic  dietary  exposure, 
BASF  has  estimated  aggregate  exposure 
based  on  theoretical  maximum  residue 
contribution  (TMRC)  from  the  tolerance 
of  dimethenamid  on  sweet  com, 
sorghum,  peanuts,  and  dry  beans  at  0.01 
ppm  for  all  uses  stated,  respectively. 
The  TMRC  is  a  "worse  case"  estimate  of 
dietary  exposure  since  it  is  assujned  that 
100%  of  all  crops  for  which  the 
tolerances  are  established  are  treated 
and  that  pesticide  residues  are  always 
found  at  tolerance  levels.  EPA  in  a  letter 
issued  on  October  13,  1995,  for 
dimethenamid,  determined  the  TMRC 
for  the  crops  mentioned  in  section  C.l. 
to  be  0.076  and  0.341  microgram  (ug)/ 
kg/day  for  the  general  U.S.  population 
and  non-nursing  infants  (<  1), 
respectively.  Dimethenamid  treated 
crops  using  the  TMRC  values  utilized 
0.15%  and  0.683%  for  the  general  U.S. 
population  and  non-nursing  infants  (< 
1),  respectively,  of  the  RfD  (0.05  mg/kg/ 
day).  These  assessments  are  also  valid 
for  dimethenamid-P.  BASF  concurs 
with  this  assessment. 

The  addition  of  an  onion  tolerance  at 
0.01  ppm  has  a  TMRC  of  0.0011  ug/kg/ 
day  for  the  general  population  and  a 
TMRC  of  0.0004  ug/kg/day  for  non- 
nursing  infants.  Sugar  beet  tolerances  at 
0.01  ppm,  add  0.0033  ug/kg/day  to  the 
TMRC  for  the  general  population  and 
0.0013  ug/kg/day  to  the  TMRC  for  non- 
nursing  hifants.  The  addition  of  table 
beet  tops,  dry  bulb  garlic,  horseradish. 


and  dry  bulb  shallot  is  negligible:  table 
beet  root  tolerances  at  0.01  ppm  add 
0.00022  ug/kg/day  to  the  TMRC  for  the 
general  population  and  0.0019  ug/kg/    , 
day  to  the  TMRC  for  non-nursing 
infants.  The  addition  of  potato 
tolerances  at  0.01  ppm  would  contribute 
0.011  ug/kg/day  to  the  TMRC  for  the 
general  population  and  0.014  ug/kg/day 
to  the  TMRC  for  non-nursing  infants. 
The  addition  of  sweet  potato  tolerances 
at  0.01  ppm  would  contribute  0.00039 
ug/kg/day  to  the  TMRC  for  the  general 
population  and  0.0029  ug/kg/day  to  the 
TMRC  for  non-nursing  infants.  The  total 
RfD  utilization  fi-om  all  uses,  both 
registered  and  proposed,  is  0.18%  for 
the  general  population,  and  0.72%  for 
non-nursing  infants. 

Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data,  and 
the  exposure  assessment  discussed  in 
section  C.l.,  BASF  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  aggregate  exposure  to 
residues  of  dimethenamid  and 
dimethenamid-P,  including  all 
anticipated  dietary  exposure. 

ii.  Drinking  water.  Other  potential 
sources  of  exposure  to  dimethenamid 
for  the  general  population  are  residues 
in  drinking  water  and  exposure  from 
non-occupational  sources.  In  a 
dimethenamid-P  environmental-fate  risk 
assessment  dated  December  1998,  EPA 
calculated  the  following  maximum 
concentrations  for  drinking  water:  Based 
on  SCl-GROW  model  calculations, 
ground-water  concentrations  were 
expected  to  be  <  1.0  parts  per  billion 
(ppb).  Based  on  PRZM/EXAMS  model 
calculations  for  surface  water,  the 
maximum  yearly  average  (chronic) 
concentration  was  5.4  ug/1  from  a 
Southeast  com  scenario.  Using  these 
values,  the  drinking  water  level  of 
comparison  (DWLOC)  and  the  aggregate 
RfD  utilization  are  summarized  in  the 
table  below. 


U.S.  popu- 

Non-nursing 

lation  (%  of 

infants  (% 

RfD) 

of  RfD) 

Chronic  die- 

tary 

exposure 

0.18 

0.72 

Remainder 

■ 

RfD  avail- 

able for 

water  (%) 

(drinking 

water  level 

. 

of 

comparison) 

99.82 

99.32 
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U.S.  popu- 
lation (%  of 
RfD) 

Non-nursing 

infants  (% 

of  RfD) 

SCl-GROW 

ground 
water 

* 

estimation^ 

<0.10 

0.20 

PRZM/ 

EXAMS 

» 

surface 

water 

estimation^ 

0.30 

1.10 

Total  of  RfD 

used  by  diet 
and  water 

0.58 

2.00 

■Used  higfiest  values  predicted  from  the 
model  for  all  agricultural  uses.  Assumes  2L/ 
day  and  70  kg  adult;  1  L/day  and  1 0  kg  infant. 

2.  Non-dietary  exposure.  For  non- 
occupational exposure,  dimethenamid/ 
dimethenamid-P  is  not  registered  for 
either  golf  course  or  homeowner  uses 
which  could  contribute  to  "non-dietary 
or  other  exposure." 

D.  Cumulative  Effects 

BASF  has  considered  the  potential  for 
cumulative  effects  of  dimethenamid  and 
other  substances  that  have  a  common 
mechanism  of  toxicity.  BASF  is  aware  of 
several  other  chloroacetanilide 
herbicides  that  have  been  considered 
structurally  similar  to  dimethenamid, 
these  being:  Acetochlor,  propachlor. 
butachlor.  metolachlor,  and  alachlor. 
However,  BASF  believes  that 
consideration  of  a  common  mechanism 
of  toxicity  to  these  products  is  not 
appropriate  or  valid.  This  conclusion 
was  based  on  the  presentation  EPA 
made  to  the  EPA  FIFRA  Science 
Advisory  Panel  (SAP)  on  March  20, 
1997.  The  title  of  the  presentation  was 
"Grouping  of  Chloroacetanilide 
Pesticides  Based  on  a  Common 
Mechanism  of  Toxicity."  In  this 
presentation  EPA  showed  the  structvu^ 
of  several  chloroacetanilides  that 
included  dimethenamid.  BASF  is 
identifying  Chlor-7  as  dimethenamid. 
EPA  concluded  that  Chlor-7  should  not 
be  considered  to  have  a  comjnon 
mechanism  to  the  other 
chloroacetanilides  based  on  the 
following  reasons: 

•  Except  for  Chlor-7  all  other 
members  of  this  case  study  have  a 
potential  to  generate  a  quinone  imine. 
The  quinone  imine  intermediate,  is 
capable  of  reacting  with 
macromolecules . 

•  Chlor-7  has  not  produced  nasal 
nor  thyroid  tumors  in  rats,  thus  does  not 
support  inclusion  in  the  group  for  a 
common  mechanism  for  these  tiunor 
types. 


For  liver  tumors,  Chlor-1.  Chlor-7. 
Chlo-r5.  and  Chlor-€,  can  be  potentially 
grouped  for  a  common  mechanism,  but 
EPA  determined  that  there  is  no 
knowledge  of  a  common  mechanism  of 
toxicity  or  of  a  common  toxic  species 
responsible  for  the  effect.  Therefore, 
EPA  concluded  that  because  a 
mechanism  can  not  be  postulated,  it 
believes  that  sufficient  evidence  is  not 
available  to  support  a  common 
mechanism  for  this  tumor  type  with 
these  materials. 

Therefore,  BASF  agrees  with  the 
position  put  forward  by  the  Agency  and 
confirmed  by  the  SAP  that  a  common 
mechanism  is  inappropriate  for 
dimethenamid  (Chlor-7)  and  the  other 
chloroacetanilides  mentioned  in  section 

D.  BASF  has  considered  only  the 
potential  risks  of  dimethenamid  in  its 
exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
exposure  assumptions  described  in 
section  C,  based  on  the  completeness 
and  the  reliability  of  the  toxicity  data, 
BASF  has  estimated  that  aggregate 
exposure  to  dimethenamid  will  utilize  < 
1%  of  the  RfD  (0.05  mg/kg/day)  for  the 
U.S.  population.  EPA  generally  has  no 
concern  for  exposure  below  100%  of  the 
RfD.  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  and  the  exposiu-e 
assessment  discussed  in  sections  B.  and 
C,  BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  dimethenamid  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposiu-es. 

2.  Infants  ana  children.  BASF  cites 
results  of  developmental  toxicity  studies 
reported  in  section  B.3.  including: 

•  Observed  developmental  toxicity 
effects  in  rats  are  not  indicative  of 
teratogenic  effect. 

•  The  results  of  developmental  study 
in  rabbits  also  demonstrated  that 
dimethenamid  is  not  a  teratogenic 
compoimd  and  has  a  development 
toxicity  NOAEL  of  75  mg/kg/day  and  a 
maternal  toxicity  of  37.5  mg/kg/day. 

BASF  believes  that  these  test  results 
demonstrate  that  the  rat  and  rabbit  are 
similarly  sensitive  to  dimethenamid. 
Additionally,  the  NOAEL  of  5  mg/kg/ 
day  from  the  chronic  rat  study  used  to 
set  the  RfD  is  7.5X  and  5X  lower  than 
the  matemal  NOAELs  established  in  the 
rabbit  and  rat  teratology  studies, 
respectively.  The  developmental  effects 
observed  in  either  the  rat  or  rabbit 
occmred  only  at  maternally  toxic  doses. 
Therefore,  BASF  concludes  that  no 
additional  safety  factor  is  needed  for 
children. 


F.  International  Tplemnces 

A  maximum  residue  level  has  not 
been  established  under  Codex 
Alimentarius  Commission  for 
dtmethehamid  for  any  of  the  proposed 

uses. 

[FR  Doc.  03-5914  Filed  3-II7O3;  8:45  am] 

BILLING  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0043;  FRL-7292-5] 

Extension  of  an  Experimental  Use 
Permit 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  EPA  has  granted  an  extension 
of  an  experimental  use  permit  (EUP)  to 
the  following  pesticide  applicant.  An 
EUP  permits  use  of  a  pesticide  for 
experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sibold,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Envfronmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6502;  e-mail  address: 
sibold.ann@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action,  ff  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  Of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  nimiber 
OPP-2003-0043.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action,' 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
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restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
bitegrity  Branch  (PIRIB).  Rm.  119,         ^ 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,' Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
faciUty  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.EUP 

EPA  has  extended  the  following  EUP: 

241-EUP-141.  Extension.  BASF 
Corporation,  26  Davis  Drive,  Research 
Triangle  Park,  NC  27709-3528.  This 
EUP  allows  the  use  of  289.27  pounds  of 
the  termiticide  chlorfenapjrr  not  to 
exceed  22  acres  of  structures  to  evaluate 
the  control  of  termites.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  Arizona,  Arkansas,  California, 
Connecticut,  Delaware.  District  of 
Columbia,  Florida,  Georgia,  Hawaii, 
Idaho,  Illinois,  Indiana,  Iowa,  Kentucky, 
Louisiana,  Maryland,  Massachusetts, 
Michigan,  Mississippi,  Missouri, 
Nebraska,  New  Jersey,  New  York,  North 
Carolina.  Ohio,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Carolina, 
Tennessee,  Texas,  Virginia,  and 
Washington.  The  EUP  extension  is 
effective  from  January  1 ,  2003  to 
December  31,  2004. 

Authority:  7  U.S.C.  136c. 

List  of  Subiects 

Environmental  protection, 
Experimental  use  permits. 


Dated:  February  24,  2003. 
Debra  Edwards, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs.  > 

(FR  Doc.  03-5476  Filed  3-11-03;  8:45  am] 
aaUNG  CODE  6860-60-8 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPP-2003-0054;  FRL-7294-9] 

Pesticides:  Procedures  Concerning  the 
Development,  RAodiflcation,  and 
Implementation  of  Policy  Guidance 
Documents;  Notice  of  Availability 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  announcing  the 
availability  for  comment  of  a  paper 
discussing  procedural  guidance  for 
policy  development  in  the  Office  of 
Pesticide  Programs  (OPP).  The 
procedures  have  two  goals:  To  increase 
public  participation  in  the  development, 
modification  and  implementation  of 
OPP  policy  guidance  documents;  and  to 
clarify  that  while  such  docimients  are 
non-binding  policy  statements  and  not 
legally  binding  rules,  they  nonetheless 
play  an  important  role  in  helping  to  . 
ensure  a  consistent  starting  point  for 
OPP  decision  making. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0054,  must  be 
received  on  or  before  May  12,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Jordan,  Senior  Policy 
Adviser  (7501C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-1049;  fax  number: 
(703)  308-4776;  e-mail  address: 
Jordan .  william@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Infonnation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides.  The  Agency  has  not 
attempted  to  describe  all  the  persons  or 


entities  who  may  be  interested  in  or 
affected  by  this  action.  If  you  have 
questions  in  this  regard,  consult  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Infonnation? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-00S4.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  V A.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr. 

An  electronic  version  of  the  pubUc 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
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EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  stiU 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  LB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
wisure  that  your  comments  are 
submitted  within  the  specified  conunent 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
imit.-EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 


information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
coDunent  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  infonnation 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yoiir 
conmient. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
docket  ID  number  OPP-2003-0054.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket®epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0054.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  conunent  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP). 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave..  NW., 
Washington.  DC.  20460-0001, 


Attention:  Docket  ID  Number  OPP- 
2003-0054. 

3.  By  hand  delivery  or  courier.  Delivra 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  «2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.,  Attention: 
Docket  ID  Number  OPP-2003-0054. 
Such  deUveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you. 
consider  to  be  CBI  electronicaUy 
through  EPA's  electronic  pubUc  docket 
or  by  e-mail.  You  may  claim 
infonnation  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  KOM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket,  ff  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  Q3  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  pubUc  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATKW  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 
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7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket  ID 
number  in  the  subject  line  on  the  first 
page  of  your  response.  It  would  also  be 
helpful  if  you  provided  the  name,  date, 
and  Federal  Register  citation  related  to 
your  conunents. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  making  available  for  comment 
a  paper  on  procedines  for  developing, 
modifying,  and  implementing  its  policy 
guidance  documents  concerning  the 
regulation  of  pesticides.  These 
procedures  have  two  goals.  The  first  is 
to  increase  public  participation  in  the 
development,  modification,  and 
implementation  of  OPP  policy  guidance 
dociunents;  the  second  is  to  clarify  that 
while  such  dociunents  are  non-binding 
policy  statements  and  not  legally 
binding  rules,  they  nonetheless  play  an 
important  role  in  helping  to  ensure  a 
consistent  starting  point  for  OPP 
decision  making. 

EPA  will  consider  the  comments 
received  and  plans  to  reissue  the  paper 
with  revisions,  as  appropriate,  after 


considering  and  responding  to  all 
significant  comments. 

List  of  Subjects 

Environmental  protection,  pesticides, 
policy,  guidance. 

Dated:  March  4,  2003. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  03-5916  Filed  3-11-03;  8:45  am) 
BiLUNQ  cooE  eaao-w-s 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7464-3] 

Clean  Water  Act  Seetion  303(d):  Rnal 
Agency  Action  on  1  Total  Maximum 
Dally  Load  (TMDL) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  final 
agency  action  on  1  TMDL  prepared  by 
EPA  Region  6  for  waters  listed  in 
Louisiana's  Ouachita  river  basin,  under 
section  303(d)  of  the  Clean  Water  Act 
(CWA).  Documents  from  the 
administrative  record  file  for  the  1 


TMDL,  including  TMDL  calculations 
and  responses  to  comments,  may  be 
viewed  at  http://www.epa.gov/region6/ 
water/tmdl.htm.  The  administrative 
record  file  may  be  examined  by  calling 
or  writing  Ms.  Ellen  Caldwell  at  the 
following  address.  Please  contact  Ms. 
Caldwell  to  schedule  an  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Caldwell,  Environmental 
Protection  Specialist,  Water  Quality 
Protection  Division,  U.S.  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  TX  75202- 
2733,  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Coiut  against  the  EPA,  styled  Sierra 
Club,  et  al.  v.  Clifford  et  ai.  No.  96- 
0527,  (E.D.  La.).  Among  other  claims, 
plaintiffs  alleged  that  EPA  failed  to 
establish  Louisiana  TMDLs  in  a  timely 
manner. 

EPA  Takes  Final  Agency  Action  on  1 
TMDL 

By  this  notice  EPA  is  taking  final 
agency  action  on  the  following  1  TMDL 
for  waters  located  within  the  Ouachita 
river  basin: 


Subsegment 


081602 


WatertxKfy  name 


Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenk:) 


Pollutant 


Mercury  in  fish  tissue. 


EPA  requested  the  public  to  provide 
EPA  with  any  significant  data  or 
information  that  may  impact  the  1 
TMDL  in  Federal  Register  notice  67  FR 
77994  (December  20,  2002).  The 
comments  received  and  EPA's  response 
to  comments  may  be  found  at  http:// 
www.  epa  .gov/region6/water/tnidI.htm . 

Dated:  February  28.  2003.  ' 
Oscar  Ramirez,  Jr., 

Acting  Director.  Water  Quality  Protection 
Division,  Region  6. 

(FR  Doc.  03-5714  Filed  3-11-03;  8:45  am) 
BiujNO  cooE  eaaosiy-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7465-11 

National  Clean  Water  Act  Recognition 
Awarde:  Availability  of  Application  and 
Nomination  information 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability.   . 

SUMMARY:  This  notice  announces  the 
availability  of  application  and 


nomination  information  for  the  U.S. 
EPA's  2003  Clean  Water  Act 
Recognition  Awards.  The  awards 
recognize  municipalities  and  industries 
for  outstanding  and  innovative 
technological  achievements  in 
wastewater  treatment  and  pollution 
abatement  programs.  Recognition  is 
made  for  projects  or  programs  in  the 
following  categories:  outstanding 
operations  and  maintenance  (O&M)  at 
wastewater  treatment  fociUties; 
biosolids  exemplary  management; 
pretreatment  program  excellence; 
outstanding  storm  water  management; 
and,  combined  sewer  overflow  (CSO) 
control  program  excellence.  The  awards 
are  intended  to  educate  the  public  about 
the  contributions  wastewater  treatment 
facilities  make  to  clean  water;  to 
encourage  public  support  for  municipal 
and  industrial  efforts  in  effective 
wastewater  management,  biosolids 
disposal  and  reuse,  and  wet  weather 
pollution  control;  and,  to  recognize 
commimities  that  use  innovative 
practices  to  meet  CWA  permitting 
requirements. 


DATES:  Nominations  are  due  to  EPA 
headquarters  no  later  than  May  30, 
2003. 

ADDRESSES:  Applications  and 
nomination  information  can  be  obtained 
from  the  EPA  regional  offices  and  our 
Web  site  at  http://www.epa.gov/owm/ 
intnet.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  E.  Campbell,  Telephone:  (202) 
564-0628.  Facsimile  Number:  (202) 
501-2396.  E-mail: 

campbell.maria@epa.gov.  Also  visit  the 
Office  of  Wastewater  Management's 
Web  page  at  http://www.epa.gov/owm. 
SUPPLEMENTARY  INFORMATION:  The  CWA 
Recognition  Awards  are  authorized  by 
section  501(a)  and  (e)  of  the  Clean  Water 
Act,  and  33  U.S.C.  1361(a)  and  (e). 
Interested  parties  must  be  in  compliance 
with  all  applicable  CWA  requirements, 
or  otherwise  have  a  satisfactory  record 
with  respect  to  environmental  quality. 
Applications  and  nominations  for  the 
national  award  must  be  recommended 
by  EPA  regions.  A  regulation  in  the 
Federal  Register  on  February  8,  2002, 
(67  FR  6 J  38,  February  8,  2002) 
establishes  a  framework  for  the  annual 


Federal  Register / Vol.  68,  No.  48 /Wednesday,  March  12,  2003 /Notices 


11859 


CWA  Recognition  Awards  (formerly 
known  as  the  National  Wastewater 
Management  Excellence  Awards.) 

Dated:  February  4,  2003. 
Jane  S.  Moore, 

Acting  Director,  Office  of  Wastewater 
Management. 

[FR  Doc.  03-5911  Filed  3-11-03;  8:45  am) 
BtLUNG  COOE  6560-50-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices- of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  011844. 
Title:  NYK  STAR  Reefers  Joint  Service 

Agreement 
Parties: 
NYK  Reefers  Ltd. 
STAR  Reefers  AS 
Synopsis:  The  agreement  establishes  a 
joint  service  to  operate  in  the  trade 
from  ports  in  New  Zealand  to  ports  on 
the  Atlantic  and  Pacific  Coasts  of  the 
United  States. 
Agreement  No. :  01 1 745-006. 
Title:  Evergreen/Lloyd  Triestino/Hatsu 

Marine  Alliance  Agreement 
Parties: 
Evergreen  Marine  Corp.  (Taiwan)  Ltd. 
Lloyd  Triestino  di  Navegazione  S.p.A. 
Hatsu  Marine  Limited 
Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  to 
include  ports  in  Central  America  and 
the  Caribbean.  It  also  authorizes  the 
parties  to  deploy  61  vessels  in  the 
agreement  trade  but  have  the  ability  to 
operate  a  maximum  of  65  vessels. 

Agreement  No.:  010806-006. 

Title:  Portland  SSA  Terminal-2  Marine 
Terminal  Agreement. 

Parties: 
The  Port  of  Portland 
SSA  Pacific  Terminals,  Inc. 

Synopsis:  The  agreement  amendment 
changes  the  crane  maintenance  fee  to 
a  reimbursement  basis  and  makes 
arrangements  for  a  security  officer. 
The  agreement  continues  to  run 
through  September  30,  2005. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  March  7,  2003. 
Bryant  L.  VanBralde, 

Secretary. 

[FR  Doc.  03-5917  Filed  3-11-03;  8:45  am) 

BHJJNG  COOE  6730-01 -P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  IS^of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Americar  Global  Logistics,  Inc.,  13778 
SW  144th  Terrace,  Miami,  FL  33186, 
Officers:  Michael  O'Neal  Archer, 
President  (Qualifying  Individual), 
Richard  Haynes,  Vice  President. 

Topocean  Consolidation  Service  (ORD) 
Lie,  729  North,  Route  83,  Suite  311, 
Bensenville,  IL  60106,  Officers:  C.C. 
Chen,  Manager  (Qualifying 
Individual),  Vic  Cheung,  President. 

William's  Caribbean  Shipping  & 
Delivery  Services,  Inc.,  275  Howard 
Avenue,  Brooklyn,  NY  11233,  Officer: 
Charles  Williams,  President 
(Qualifying  Individual). 

Trans  Global-NA  USA,  Lie,  1185  Morris 
Avenue,  Union,  NJ  07083,  Officers: 
Poul  Rosander,  Vice  President 
(Qualifying  Individual),  John  Hansen, 
President. 

Topwinner  Transportation  (USA)  Inc., 
1641  West  Main  Street,  Suite  302, 
Alhambra,  CA  91801,  Officers:  Fu- 
Chiu  (Fred),  Chou,  President 
(Qualifying  Individual),  Wei-Ju,  Chou, 
Secretary. 

Polo  Logistics,  Inc.,  267  5th  Avenue, 
Suite  B-1,  New  York,  NY  10016. 
Officers:  Hasan  Akipek,  Vice 
President  (Qualifying  Individual), 
Hasan  Ozcilingir,  President. 

Fox  Freight  Forwarders,  Inc.,  3727  NW 
52nd  Street,  Miami,  FL  33142,  Officer: 
Maria  S.  Hugues,  President 
(Qualifying  Individual). 

Canon  Express  Inc.,  5230  W.  Century 
Blvd.,  Suite  508,  Los  Angeles,  CA 


90045,  Officers:  James  J.  Jhimg, 
President/CEO  (Qualifying 
Individual),  Young  H.  Jhung,  CFO. 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

J.D.  Pacific  Inc.,  53-28  187th  Street, 
Fresh  Meadows,  NY  11365,  Officers: 
Liu,  Ying  (Kathy),  Exec.  Manager 
(Qualifying  Individual),  Li,  Heng, 
President. 

Publiship  Logistics  Inc.,  129 
Washington  Street,  3rd  Floor, 

,  Hoboken,  NJ  07030,  Officers: 
Wolfgang  H.G.  Schmid,  Vice 
President  (Qualifying  Individual), 
Sam  Higgins,  President. 

CDS  Overseas,  Inc.,  One  Cross  Island 
Plaza,  Suite  #111,  Rosedale,  NY 
11422,  Officer:  Danston  Lam,  Vice 
President  (Qualifying  Individual), 
Joseph  Yau,  President. 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants 

Kodai  (U.S.A.),  Inc.,  2440  South 
Hacienda,  Suite  210,  Hacienda 
Heights,  CA  91745,  Officers:  Eric  Hsi, 
Secretary  (Qualifying  Individual),  An, 
Wenqi,  CEO. 

Intersect  Systems  International  LLC, 
2210  Meyers  Avenue,  Escondido,  CA 
92029,  Officer:  Alycia  Cerini, 
President  (Qualifying  Individual). 

Kare  International,  3171  W.  Olympic 
Blvd.,  #165,  Los  Angeles,  CA  90006. 
Katy  C.  Chang,  Sole  Proprietor. 

Dated:  March  7,  2003. 
Bryant  L.  VanBralde, 

Secretary. 

[FR  Doc.  03-5918  Filed  3-11-03;  8:45  am] 

BILUNG  CODE  e730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Trans|X>i1ation  intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  efiiective 
on  the  corresponding  date  shown  below: 

License  Number:  1591 7N. 

Name:  Golden  Jet-L.A.,  Inc.  dba  , 
Golden  Jet  Freight  Forwarders. 

Address:  12333  S.  Van  Ness  Avenue. 
Suite  201 ,  Hawthorne,  CA  90250. 

Date  Revoked:  January  29,  2003. 
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Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1663F. 

Name:  H.A.  &  J.L.  Wood,  Inc. 

Address:  231  North  3rd  Street. 
Penbina.ND  58271. 

Date  Revoked:  July  1.  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  2662NF. 

Name:  La  Flor  De  Mayo  Express,  Inc. 

Address:  311  Bruckner  Blvd.,  Suite  B, 
Bronx,  NY  10454. 

Date  Revoked:  January  29,  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3054F. 

Name:  Loor  International  Forwarders, 
Inc. 


Address:  1221  Brickell  Avenue,  #901, 
Miami,  FL  33131. 

Date  Revoked:  February  14,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2004F. 

Name:  Shipping  Corporation  of 
America. 

Address:  2800  N.  Ocean  Drive,  #A7A, 
Singer  Island,  FL  33404. 

Date  Revoked:  January  16,  2003.     ' 

Reason:  Surrendered  license 
voluntarily. 

Sandra  L.  Kusumoto. 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  03-5920  Filed  3-11-03;  8:45  am] 

BILUNC  COOe  STSCMil-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intemtedlary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  Ucenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  46  CFR 
part  515. 


License  No. 

16126N  

12190N  

11170NF 


Name/Address 


Motofvation  Services  Inc.,  PC  Box  348,  100  Broad  Street,  Tonawanda.  NY  14151 
Reliable  Overseas  Shipping  &  Trading,  Inc..  239-241  Kingston  Avenue,  Brooklyn, 

NY  11213 
Sage  Freight  Systems  Inc  ,  dba  Sage  Container  Lines,  182-30  150th  Road,  Suite 

108.  Janiaica,  NY  11413. 


Date  Reissued 


December  8,  2002. 
November  16,  2002. 

October  16,  2002. 


Sandra  L.  Kusumoto. 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  03-5919  Filed  3-11-03;  8:45  am] 

BHXmO  COOe  C730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  BanIc  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
26. 2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  Neil  D.  McCurry,  Jr.,  Sarasota, 
Florida;to  acquire  additional  shares  and 
J.  Steadman  McCurry,  Charlotte,  North 


Carolina,  Neil  D.  McCurry,  Sr.,  and 
Bettye  S.  McCurry.  Bradenton,  Florida, 
and  Liane  McCury,  Sarosota,  Florida;  to 
retain  voting  shares  of  People's 
Community  BancShares,  Inc.,  Sarasota, 
Florida,  and  thereby  indirectly  retain 
voting  shares  of  People's  Community 
Bank  of  the  West  Coast,  Sarasota, 
Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Aubrey  K.  McClendon;  Tom  L 
Ward;  Marcus  C.  Rowland;  Shannon  T. 
Self,  and  C.  Ray  Lees,  all  of  Oklahoma 
City,  Oklahoma  (as  a  group),  to  acquire 
voting  shares  of  First  Medicine  Lodge 
Bancshares,  Inc.,  Overland  Park,  Kansas, 
and  thereby  indirectly  acquire  voting 
shares  of  First  Bank  of  Medicine  Lodge, 
Medicine  Lodge,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  6,  2003. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-5840  Filed  3-11-03;  8:45  am] 

■(LUNO  COOe  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 


225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbaniung  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  4,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  WiX»  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166- 
2034: 
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1.  Arvest  Holdings,  Inc.,  Little  Rock, 
Arkansas,  and  Arvest  Bank  Group,  Inc., 
Bentonville,  Arkansas:  to  acquire  100     , 
percent  of  the  voting  shares  of  Mountain 
Bancshares,  Inc.,  Yellville,  Arkansas, 
and  thereby  indirectly  acquire  The  Bank 
of  Yellville,  Yellville,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  6,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board.      ' 
[FR  Doc.  03-5839  Filed  3-11-03;  8:45  am] 

BILUNG  COOE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  informatk>n  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Office  of  the  Secretary,  HHS. 
In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary,  Department  of 
Health  and  Hxmian  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utihty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 

burden. 

Type  of  Information  Collection 
Request:  New. 

Title  of  Information  Collection:  Office 
for  Civil  Ri^ts  Complaint  Forms. 

Fonn  No.:  OS-OCR  Complaint  Forms 
(OMB  #0938— Newcc). 

Use:  Under  these  authorities, 
individuals  may  file  written  complaints 
with  OCR  when  they  believe  they  have 
been  discriminated  against  or  if  they 
believe  that  on  or  after  April  14,  2003, 
their  right  to  the  privacy  of  protected 
health  information  has  been  violated. 
OCR  has  developed  two  complaint 
forms — one  for  civil  rights 
discrimination  complaints  and  one  for 
complaints  alleging  violation  of  the 
privacy  of  protected  health  information. 
The  use  of  these  forms  will  be 
voluntary;  complaints  may  be  submitted 
via  other  means  such  as  letter  or  e-mail. 


The  Office  for  Civil  Rights  (OCR)  is 
responsible  for  enforcing  Title  VI  of  the 
Civil  Rights  Act  of  1964,  section  504  of 
the  Rehabilitation  Act  of  1973,  the  Age 
Discrimination  Act  of  1975  and  other 
statutes  which  prohibit  discrimination 
by  programs  or  entities  that  receive 
Federal  financial  assistance  from  HHS. 
Additionally,  OCR  has  jurisdiction  over 
Federally-conducted  programs  in  cases 
involving  disabihty-based 
discrimination  under  section  504  of  the 
Rehabilitation  Act,  over  State  and  local 
public  entities  in  cases  involving 
disability-based  discrimination  imder 
Title  n  of  the  Americans  with 
Disabilities  Act  and,  effective  April  14, 
2003,  over  certain  health  plans,  health 
clearinghouses  and  health  care 
providers  with  respect  to  enforcement  of 
the  standards  for  privacy  of  individually 
identifiable  health  information  rule 
issued  pursuant  to  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA). 

Frequency:  On  occasion. 

Affected  Public:  Individuals. 

Number  of  Respondents:  23.800 
(2,100  discriminationy21,700  medical 
privacy). 

Total  Annual  Responses:  23.800. 

Total  Annual  Hours:  16,275. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  call  the  OS  Reports 
Clearance  Office  at  (202)  619-2118  or  e- 
mail  Geerie.Jones@HHS.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
vdthin  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Hiunan 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt  (OS/OCR 
Complaint  Forms).  New  Executive 
Office  Building.  Room  10235, 
Washington.  DC  20503. 

I}ated:  March  5,  2003. 
Robert  E.  Poison, 

Reports  Clearance  Officer,  Office  of  the 

Secretary,  Department  of  Health  and  Human 

Services, 

(FR  Doc.  03-5904  Filed  3-rll-03;  8:45  am] 

BILLING  COOE  4153-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-03-01] 

Fiscal  Year  2003  Program 
Announcement;  Availalsiilty  of  Funds 
and  Notice  Regarding  Appiicatk>ns 

agency:  Administration  on  Aging,  HHS. 


ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications. 

summary:  The  Administration  On  Aging 
announces  that  under  this  program 
announcement  it  will  hold  a 
competition  for  a  cooperative  agreement 
to  fund  a  National  Long-Term  Care 
Ombudsman  Center  at  $550,000  per 
year  for  a  period  of  3  years. 

Legislative  authority:  The  Older 
Americans  Act,  Pub.  L.  106-501 
(Catalog  of  Federal  Domestic  Assistance 
93.048.  Title  IV  and  Title  II 
Discretionary  Projects). 

Purpose  of  grant  award:  This 
cooperative  agreement  project  will   ■ 
support  the  National  Long-Term  Care 
Ombudsman  Program.  The  award  will 
be  a  cooperative  agreement  because 
AoA  will  be  substantially  involved  in 
the  development  and  implementation  of 
the  project.  The  cooperative  agreement 
will  provide  for  training,  technical 
assistance  and  support  to  State  Agencies 
on  Aging  and  to  the  directors  of  the 
Offices  of  the  State  Long-Term  Care 
Ombudsman  in  every  state,  the  District 
of  Columbia,  Puerto  Rico  and  Gumn. 

Eligibility  for  grant  awards  and  other 
requirements:  Ehgibility  for  a 
cooperative  agreement  is  limited  to 
public  and/or  nonprofit  agencies  and 
organizations,  including  faith-based 
organisEations  and  community-based 
organizations.  To  be  considered  for 
funding,  however,  a  qualified  appUcant 
must  demonstrate  knowledge  and 
experience  with  the  Long-Term  Care 
Ombudsman  Program  at  national,  state 
and  local  levels,  as  well  as  a  thorough    -^ 
command  of  the  history  and  current 
status  of  the  program  and  the  policy 
considerations  bearing  on  its  hiture 
development.  This  requirement  is 
intended  to  ensure  high  quality  training 
and  assistance  for  the  Long-Term  Care 
Xlhnbudsman  Program. 

Grantees  are  required  to  provide  at 
least  25%  of  the  total  program  costs 
from  non-federal  cash  or  in-kind 
resources  in  order  to  be  considered  for 
the  award. 

DATES:  The  deadline  date  for  the 
submission  of  applications  is  April  28. 
2003. 

ADDRESSES:  Application  kits  are 
available  by  writing  to  Administration 
on  Aging.  U.S.  Department  of  Health 
and  Human  Services,  Washington,  DC 
20201,  attn:  Sue  Wheaton.  or  by  calling 
(202) 357-3587. 

Applications  kits  are  also  available  at 
http://www.aoa.gov/egrants. 

Applications  may  be  mailed  to  the 
Office  of  Grants  Management  at  the 
same  address  or  hand-delivered  to 
Administration  on  Aging,  Office  of 
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Grants  Memagement,  One  Massachusetts 
Avenue,  Washington,  DC. 

Instructions  for  electronic  mailing  of 
grant  applications  are  available  at 
h  ttp  J  I  www.  aoa.gov/egmnis. 

Dated:  March  7.  2003. 
Josefina  G.  Carbonell, 

Assistant  Secretary  for  Aging.' 

[FR  Doc.  03-5863  Filed  3-11-03;  8:45  am) 

BILUNO  CODE  4154-01-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Oay-O3-50] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Special  Exposure 
Cohort  Petitions— NEW— National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH).  Centers  for  Disease 
Control  and  Prevention  (CDC). 

On  October  30,  2000,  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000 
(EEOICPA),  42  U.S.C.  7384-7385  [1994. 
supp.  2001]  was  enacted.  It  established 
a  compensation  program  to  provide  a 


lump  sum  payment  of  $150,000  and 
medical  benefits  as  compensation  to 
covered  employees  suffering  from 
designated  illnesses  incurred  as  a  result 
of  their  exposure  to  radiation, 
beryllium,  or  silica  while  ih  the 
performance  of  duty  for  the  Department 
of  Energy  and  certain  of  its  vendors, 
contractors  and  subcontractors.  This 
legislation  also  provided  for  payment  of 
compensation  for  certain  survivors  of 
these  covered  employees. 

EEOICPA  instructed  the  President  to 
designate  one  or  more  Federal  Agencies 
to  carry  out  the  compensation  program. 
Accordingly,  the  President  issued 
Executive  Order  13179  ("Providing 
Compensation  to  America's  Nuclear 
Weapons  Workers")  on  December  7, 
2000  (65  FR  77487),  assigning  primary 
responsibility  for  administration  of  the 
compensation  program  to  the 
Department  of  Labor  (DOL).  The 
executive  order  directed  the  Department 
of  Health  and  Human  Services  (HHS)  to 
perform  several  technical  and 
policymaking  roles  in  support  of  the 
DOL  program. 

Among  other  duties,  the  executive 
order  directed  HHS  to  establish  and 
implement  procedures  for  considering 
petitions  by  classes  of  nuclear  weapons 
workers  to  be  added  to  the  "Special 
Exposure  Cohort"  (the  "Cohort"), 
various  groups  of  workers  selected  by 
Congress  whose  claims  for  cancer  imder 
EEOICPA  can  be  adjudicated  without 
demonstrating  that  their  cancer  was  "at 
least  as  likely  as  not"  caused  by 
radiation  doses  they  incurred  in  the 
performance  of  duty.  In  brief,  EEOICPA 
authorizes  HHS  to  designate  such 
classes  of  employees  for  addition  to  the 
Cohort  when  NIOSH  lacks  sufficient 
information  to  estimate  with  sufficient 
accuracy  the  radiation  doses  of  the 
employees,  if  HHS  also  finds  that  the 
hedth  of  members  of  the  class  may  have 
been  endangered  by  the  radiation  dose 
the  class  potentially  incurred.  HHS 
must  also  obtain  the  advice  of  the 
Advisory  Board  on  Radiation  and 
Worker  Health  <the  "Board")  in 
establishing  such  findings.  On  March  7, 
2003,  HHS  proposed  procedures  for 
adding  such  classes  to  the  Cohort  in  a 
notice  of  proposed  rulemaking  at  42 
CFR  part  83. 

The  proposed  HHS  procedures  would 
authorize  a  variety  of  individuals  and 
entities  to  submit  petitions,  as  specified 
under  §  83.7.  Petitioners  would  be 
required  to  provide  the  information 
specified  in  §83.9  to  qualify  their 
petitions  for  a  complete  evaluation  by 
HHS  and  the  Board.  HHS  has  developed 
two  petition  forms  to  assist  the 
petitioners  in  providing  this  required 
information  efficiently  and  completely. 


Petition  Form  A  is  a  one-page  form  to 
be  used  by  EEOICPA  cancer  claimants 
for  whom  NIOSH  will  have  attempted  to 
conduct  dose  reconstructions  and  will 
have  determined  that  available 
information  is  not  sufficient  to  complete 
the  dose  reconstruction  the  majority  of 
petitioners.  The  form  addresses  the 
informational  requirements  specified 
under  §  83.9(a)  and  (b).  NIOSH  expects 
these  claimant-petitions  will  comprise 
the  majority  of  petitions.  Petition  Form 
B,  accompanied  by  separate 
instructions,  is  intended  for  all  other 
petitioners.  The  form  addresses  the 
informational  requirements  specified 
under  §83. 9(a)  and  (c).  Forms  A  and  B 
can  be  submitted  electronically  as  well 
as  in  hard  copy.  Petitioners  should  be 
aware  that  HHS  is  not  requiring 
petitioners  to  use  the  forms.  Petitioners 
can  choose  to  submit  petitions  as  letters 
or  in  other  formats,  but  petitions  must 
meet  the  informational  requirements 
referenced  above.  NIOSH  expects, 
however,  that  all  petitioners  for  whom 
Form  A  would  be  appropriate  will 
actually  make  use  the  form,  since 
NIOSH  will  provide  it  to  them  upon 
determining  that  their  dose 
reconstruction  cannot  be  completed  and 
encourage  them  to  submit  the  petition. 
NIOSH  expects  the  large  majority  of 
petitioners  for  whom  Form  B  would  be 
appropriate  will  also  use  the  form,  since 
it  provides  a  simple,  organized  format 
for  addressing  the  informational 
"requirements  of  a  petition. 

NIOSH  will  use  the  information 
obtained  through  the  petition  for  the 
following  purposes;  to:  (a)  Identify  the 
petitioner(s),  obtain  their  contact 
information,  and  establish  that  the 
petitioner(s)  is  qualified  and  intends  to 
petition  tOiS;  (b)  establish  an  initial 
definition  of  the  class  of  employees 
being  proposed  to  be  considered  for 
addition  to' the  Cohort;  (c)  determine 
whether  there  is  justification  to  require 
HHS  to  evaluate  whether  or  not  to 
designate  the  proposed  class  as  an 
addition  to  the  Cohort  (such  an 
evaluation  involves  potentially 
extensive  data  collection,  analysis,  and 
related  deliberations  by  NIOSH,  the 
Board,  and  HHS);  and,  (d)  target  an 
evaluation  by  HHS  to  examine  relevant 
potential  limitations  of  radiation 
monitoring  and/or  dosimetry-relevant 
records  and  to  examine  the  potential  for 
related  radiation  exposures  that  might 
have  endangered  the  health  of  members 
of  the  class. 

Finally,  under  §  83.16,  petitioners 
may  contest  the  proposed  decision  of 
the  Secretary  to  add  or  deny  adding 
classes  of  employees  to  the  cohort  by 
submitting  evidence  that  the  proposed 
decision  relies  on  a  record  of  either 
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factual  or  procedural  errors  in  the 
implementation  of  these  procedures. 
NIOSH  estimates  that  the  time  to 
prepare  and  submit  such  a  challenge  is 
45  minutes.  Because  of  the  uniqueness 
of  this  submission,  NIOSH  is  not 
providing  a  form.  The  submission 
should  be  in  a  letter  format. 


There  are  no  costs  to  petitioners 
unless  a  petitioner  chooses  to  purchase 
the  services  of  a  expert  in  dose 
reconstruction,  an  option  provided  for 
under  42  CFR  part  83,  §  83.9(c)(2)(iii).  In 
such  cases,  HHS  estimates  a  report  by 
such  an  expert  may  cost  between  $640 
and  $6,400,  depending  on  the  scope  of 


the  petition  and  access  to  relevant 
information.  This  is  based  on  an 
estimate  of  costs  of  $80  per  hour  for 
contractual  services  by  a  health 
physicist,  who  NIOSH  estimates  would 
be  employed  within  a  range  of  eight  to 
eighty  hours  to  conduct  and  prepare  a 
report  on  the  required  assessment. 


CFR  reference 

Respondents 

Number  of 
respondents 

Number  of 

responses  per 

respondent 

Average 
burden  per 
respondent 

(in  fKHjrs) 

Total  burden 
(in  hours) 

83  9                  

Form  A 

80 
8 
2 

12 

1 

1 
1 

1 

3/60 

300/60 

330/60 

45/60 

4 

83  9        ..; 

Form  B 

40 

83  9                

WittKHit  Form  B 

-     11 

83.16 

Appeals  of  proposed  decisions 

9 

Total 

90 

64.0 

Dated:  March  6,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Preven  tion . 
(FR  Doc.  03-5855  Filed  3-11-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-03-49] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 

Data  collection 


the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy' of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu'den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  writhin  60 
days  of  this  notice. 

Proposed  Project:  Influences  on  Child 
Beverage  Consumption  Survey — New — 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC). 


Overweight  and  obesity  have  become 
a  serious  problem  in  the  United  States 
among  children  as  well  as  adults  (The 
Surgeon  General's  Call  to  Action  to 
Prevent  and  Decrease  Overweight  and 
Obesity,  2001).  As  a  result,  children  are 
experiencing  a  higher  incidence  of 
obesity-related  diseases,  such  as  type  2 
diabetes,  and  are  at  increased  risk  for 
high  blood  pressure  and  elevated  lipid 
and' insulin  profiles.  In  recent  years,  a 
growing  number  of  researchers  have 
recognized  the  potential  impact  of 
beverage  consumption  on  this  problem. 
This  survey  will  provide  information  on 
parental  iniluences  on  children's 
beverage  consumption.  A  nationally- 
representative  sample  of  1 ,690  parents 
or  guardians  of  children  between  the 
ages  of  3  and  7  will  be  questioned  by 
telephone  using  a  computer-assisted 
telephone  interviewing  (CATI) 
methodology.  The  respondents  will  be 
asked  about  their  young  children's 
beverage  consumption,  and  their  own 
related  behavior,  knowledge,  and 
attitudes.  This  one-time  survey  is 
expected  to  take  place  over  2  to  3 
months.  There  is  no  cost  to  respondents. 


Screener  Survey  Respondents 
Parent  Survey  Respondents  .... 

Total 


Numtjers  of 
respondents 


2,113 
1,690 


Numt)er  of  re- 
spondents/ 
respondent 


Average  bur- 
den/response 
(in.  hours) 


2/60 
20/60 


Total  burden 
(in  hours) 


70 
563 


633 
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[)ated:  March  6,  2003. 
Thomas  Bartenfield, 

Acting  Associate  Director  for  Planning,  Policy 
and  Evaluation,  Centers  for  Disease  Control 
And  Prevention. 
|FR  Doc.  03-5856  Filed  3-11-03;  8:45  ami 

BILLING  CODE  4ie»-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03050] 

National  Organization  Strategies  for 
Prevention,  Early  Detection  or 
Survivorship  of  Cancer  in  Underserved 
Populations;  Notice  of  Availability  of 
Funds 

Application  Deadline:  April  28.  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  of  the  Public  Health 
Service  Act,  (42  U.S.C.  241  (a)).  The 
Catalog  of  Federal  Domestic  Assistance 
Number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  2003  funds  for 
cooperative  agreements  for  National 
Organization  Strategies  for  the 
Prevention,  Early  Detection  or         . 
Survivorship  of  Cancer  in  Underserved 
Populations.  This  program  addresses  the 
"Healthy  People  2010"  focus  area  of 
Cancer. 

This  program  will  assist  national 
organizations  in  the  development  of 
health  programs  and  cancer  prevention 
and  control  infrastructure  enhancement 
to  deliver  cancer  education  and 
awareness  activities  for  individuals  who 
may  be  underserved,  uninsured  or 
underinsured,  at  risk,  or  of  racial/ethnic 
minorities.  In  addition,  CDC  will  assist 
established  national  programs  in 
developing  and  disseminating  current 
national,.state,  and  community-based 
comprehensive  information  on  cancer 
prevention,  early  detection,  or 
survivorship.  This  project  includes 
facilitating  the  exchange  of  expertise 
and  coordination  of  program  efforts 
related  to  cancer  prevention  and  control 
among  a  variety  of  public  and  private 
not-for-profit  agencies  at  the  national 
level. 

Programs  must  address  the  "Healthy 
People  2010"  focus  area  of  Cancer. 
Proposals  will  be  accepted  that  address 
the  following  priorities:  strategies  for 
the  prevention,  early  detection,  or 


survivorship  of  cancers  among 
underserved  populations.  Measurable 
outcomes  of  the  program  will  be  in 
alignment  with  the  following  goal  of  the 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP):  To  increase  early 
detection,  prevention,  or  survivorship  of 
cancers  of  the  breast,  cervix,  colon, 
prostate,  skin,  and  ovary  for 
underserved  and  priority  populations. 
This  includes,  but  is  not  limited  to 
African  Americans,  American  Indian/ 
Alaska  Natives,  Asian  Americans, 
Hispanics,  older  Americans,  rural  and 
urban  Americans,  etc. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
national,  public  and  private  nonprofit 
and  faith-based  organizations,  that  have 
the  capacity  and  ability  to  conduct 
nationwide  programs  and  activities 
related  to  promoting  health  education, 
awareness,  and  information 
dissemination. 

National  organizations  that  serve  as 
an  umbrella  organization  for  their 
constituents  (regional  or  local  chapters 
or  memberships)  provide  a  unique 
opportunity  to  address  barriers  to 
prevention  and  screening,  improve 
quality  of  care,  and  improve  the  priority 
population's  access  to  cancer 
prevention,  early  detection,  or 
survivorship  programs. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $2,000,000  is  available 
in  FY  2003,  to  fund  approximately  six 
to  eight  awards.  It  is  expected  that  the 
average  award  will  be  $250,000,  ranging 
from  $100,000  to  $350,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  August  15,  2003  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  used  to  support 
persoimel,  and  to  purchase  supplies  and 
services  directly  related  to  program 
activities  and  consistent  with  the  scope 
of  this  announcement.  While  the 
purchase  of  equipment  is  discouraged,  it 


will  be  considered  for  approval  if 
justified  on  the  basis  of  being  essential 
to  the  program  and  not  available  from 
another  source.  Funds  provided  under 
this  announcement  are  not  to  be  used  to 
conduct  research.  Funds  may  not  be 
used  for  the  purchase  or  lease  of  land  or 
buildings,  construction  of  facilities, 
renovation  of  existing  space,  or  the 
delivery  of  clinical  and  therapeutic 
services,  personal  health  services, 
medications,  rehabilitation  or  other 
costs  associated  with  screening  or 
treatment  for  cancer. 

Applicants  are  encouraged  to 
maximize  the  public  health  benefit  frtim 
•  use  of  CDC  funding  within  the  approved 
budget  line  items  to  enhance  the 
grantee's  ability  to  achieve  stated  goals 
and  objectives.  As  part  of  increased 
flexibility  efforts,  recipients  have  the 
ability  to  redirect  up  to  25  percent  of  the 
total  approved  budget  or  $250,000. 
whichever  is  less,  to  achieve  stated 
goals  and  objectives  within  the  scope  of 
the  award  except  from  categories  that 
require  prior  approval  such  as  contracts, 
change  in  scope,  and  change  in  key 
personnel.  A  list  of  required  prior 
approval  actions  will  be  included  in  the 
Notice  of  Grant  Award. 

Recipient  Financial  Participation 

Recipient  financial  participation  is 
not  required  for  this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  imder  2,  CDC  activities. 

1 .  Recipient  Activities 

a.  Develop  and  disseminate  programs 
or  strategies  designed  to  improve  cancer 
prevention,  early  detection,  or 
survivorship  among  the  priority 
population.  Performance  will  be 
measured  by  the  extent  to  which  the 
applicant  identifies  strategies  to  reach 
the  priority  population,  either  directly 
or  through  their  constituency. 

b.  Develop  and  carry  out  strategies  to 
improve  knowledge,  attitudes,  and 
behaviors  regarding  cancer  prevention, 
early  detection,  or  survivorship 
practices  among  the  priority 
populations.  Performance  will  be 
measured  by  the  methods  identified  to 
ultimately  reach  the  priority  population 
either  directly  or  through  their 
constituency. 

c.  Establish  specific,  measurable,  and 
realistic  short-term  (one  year)  and  long- 
term  (five  year)  program  objectives  at 
national,  state,  and/or  local  levels 
consistent  with  the  purpose  of  this 
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program  annoimcement  for  the 
accomplishment  of  program  activities. 
Performance  will  be  measured  based 
upon  the  submission  of  realistic,  time- 
phased,  and  achievable  goals  and 
objectives. 

d.  Identify  and  select  appropriate 
staff,  describe  organizational  structure, 
staff  experience  and  background, 
identify  training  needs  or  plan,  job 
descriptions,  and  curricula  vitae  for 
both  proposed  and  current  staff. 
Performance  will  be  measured  by  the 
extent  the  program  has  demonstrated  or 
put  in  place  program  infr^struGture 
including  staff  and  other  resources  to 
accomplish  the  goals  and  objectives  of 
the  program. 

e.  Establish  relationships  with  CDC- 
fimded  state  healthfdepartments, 
American  Indian/ Alaska  Native 
organizations,  U.S.  territories,  the 
District  of  Columbia,  and/or  other 
organizations  implementing  cancer 
education  and  awareness  activities  or 
programs  regardhig  cancer  prevention, 
early  detection  or  survivorship. 
Performance  will  be  measured  based  on 
the  extent  the  program  uses  coalitions 
and  partnerships  in  developing  and 
implementing  cancer  prevention,  early 
detection,  and  survivorship  activities. 

f.  Participate  in  a  minimum  of  two 
constituency  or  CDC  meetings  per  year 
to  facilitate  the  accomplishment  of 
program  objectives.  Performance  will  be 
measured  by  the  extent  to  which  the 
program  participates  in  or  facilitates  at 
least  two  meetings  per  year  (annual, 
regional,  etc.)  to  either  gain  information 
or  to  educate  constituents  in  achieving 
the  accomplishment  of  program  goals 
and  objectives. 

g.  Evaluate  achievement  of  each  goal 
and  objective  through  a  well-designed 
evaluation  plan.  Effectiveness  will  be 
measured  based  on  the  development  of 
objective,  quantitative  measures  that 
will  demonstrate  the  accomplishment  of 
program  goals,  objectives,  and  intended 
outcome. 

h.  Disseminate  intervention 
information  at  the  national,  state,  and 
local  Tevels  regarding  program 
achievements  and  activities. 
Performance  will  be  measiued  by  the 
extent  the  program  develops  a 
mechanism  for  reaching  its  constituency 
with  intervention  information  or 
activities  on  reaching  the  priority 
population. 

i.  Participate  in  the  dissemination  and 
sharing  of  pertinent  program 
information  with  other  CDC  funded 
grantees,  appropriate  agencies  and 
partners.  Performance  will  be  measiued 
.by  the  activities  imdertaken  to  share 
information  with  partners. 


2.  CDC  Activities 

a.  Collaborate  with  recipients  in  the 
development,  implementation, 
evaluation,  and  (tissemination  of 
programs  designed  to  improve 
knowledge,  attitudes,  prevention  and 
screening  behaviors,  or  survivorship  of 
the  priority  populations. 

b.  Provide  periodic  updates  about 
public  knowledge,  attitudes,  and 
practices  regarding  prevention,  early 
detection  or  survivorship  of  cancer, 
including  up-to-date  scientific 
information. 

c.  Collaborate  with  recipients  to 
develop  meeting  agendas  including 
identifying  speakers/presenters. 

d.  Collaborate  w:ith  recipients  in  the 
development  of  publications,  manuals, 
modules,  etc.  that  relate  to  the  purpose 
of  this  program  announcement. 

e.  Facilitate  the  exchange  of  program 
information,  technical  assistance,  and 
the  development  of  partnerships 
between  recipients  funded  under  this 
announcement  and  community 
organizations,  health  departments,  and 
other  partners. 

F.  Content 

Letter  of  Intent  (LOI) 

A  letter  of  intent  (LOI)  is  requested  for 
this  announcement.  The  Program 
Announcement  title  and  number  must 
appear  in  the  LOI.  The  narrative  should 
be  no  more  than  two,  double-spaced 
pages,  printed  on  one  side,  wiUi  one- 
inch  margins,  and  unreduced  font.  The 
LOI  should  include  the  following 
information: 

1.  Selected  cancer(s)  and  priority   > 
population(s). 

2.  Proposed  constituency. 

3.  Proposed  outcomes. 

Your  letter  of  intent  will  be  used  to 
enable  CDC  to  determine  the  level  of 
interest  in  this  annoimcement  and  to 
assist  in  planning  the  objective  review. 

Applications 

The  application  should  consist  of  the 
elements  outlined  below.  The  Program 
Announcement  title  and  number  must 
appear  in  the  application.  Use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evsduation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  application  should  be  no 
more  than  30  pages,  double-spaced, 
printed  on  one  side,  with  one-inch 
margins  and  12-point  font,  including 
PHS  forms  and  budget  justification. 
Applicants  should  also  submit 
appendices  (including  curriculum  vitae. 


job  descriptions,  organizational  charts, 
and  any  other  supporting 
documentation),  which  should  not 
exceed  an  additional  20  pages. 
Please  provide  the  following 
information: 

Executive  Summary 

The  applicant  should  provide  a  clear, 
concise  1-2  page  written  summary  to 
include: 

1.  Need  for  cancer  prevention,  early 
detection,  or  survivorship  education 
and  awareness  activities  among  the 
selected  priority  area  and  population. 

2.  Identification  of  major  activities 
proposed  to  develop  or  implement 
cancer  education  and  awareness 
activities. 

3.  Requested  amount  of  funding. 

4.  Statement  of  capability  to  conduct 
the  proposed  activities  as  identified  for 
the  priority  population. 

Background  and  Need 

1.  Describe  the  priority  population  as 
it  relates  to  the  purpose  of  this  program 
announcement,  the  cancer  disease 
burden  of  the  selected  cancer  within  the 
priority  population,  and  barriers  or  gaps 
in  cancer  prevention,  early  detection 
and  survivorship  efforts. 

2.  Describe  the  applicant's  history  and 
experience  with  program  activities  or 
any  services  provided  to  the  priority 
population,  and  the  rationale  for  use  of 
previously  conducted  or  newly 
developed  innovative  strategies  to 
enhance  the  delivery  of  health 
messages,  services,  or  programs 
regardikig  the  prevention,  early 
detection,  or  survival  of  cancer — 
especially  cancers  of  the  breast,  cervix, 
colon,  prostate,  ovary,  or  skin.  , 

Goals  and  Objectives 

1.  Objectives:  Identify  specific, 
realistic,  and  time-phased,  measurable, 
short-term  (one  year)  and  long-term  (five 
year)  objectives  consistent  with  the 
intent  of  this  pr(»ram  annoimcement. 

2.  Activities:  Clearly  identify  the 
specific  activities/strategies  that  will  be 
undertaken  to  achieve  each  of  the 
proposed  short-term  objectives  during 
the  budget  period. 

3.  Milestone  Chart:  Submit  a 
milestone-to-completion  chart 
consistent  with  the  time  frame  of  the 
project  period. 

Project  Management 

1.  Describe  the  organization's 
structure  and  function,  size,  national 
membership  substructure,  activities  on  a 
regional,  state,  or  local  level,  and 
methods  of  routine  communication  with 
members. 

2.  Describe  each  current  or  proposed 
staff  position  for  this  program  by  job 
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title,  function,  general  duties,  and 
activities  with  which  that  position  will 
be  involved.  Include  the  level  of  effort 
and  allocation  of  time  for  each  project 
activity  by  staff  position. 

Collaborative  Activities 

Describe  past  and  proposed 
collaborative  working  partnerships  with 
providers,  community  groups,  or  others 
who  serve  the  priority  population  and 
have  established  linkages  in  the  priority 
population. 

Program  Evaluation  Plan 

Identify  methods  for  measuring 
progress  toward  attaining  program  goals 
and  objectives  and  monitoring  activities 
consistent  with  this  program 
announcement.  The  evaluation  plan 
should  include  quantitative  assessment 
mechanisms;  the  outcome  expected;  the 
minimum  information  to  be  collected 
and  the  system(s)  for  reporting  the 
information. 

Budget  and  Justification 

Provide  a  detailed  line  item  budget 
and  narrative  justification  of  all 
operating  expenses  consistent  with  the 
proposed  objectives  and  planned 
activities.  Be  precise  about  program 
piupose  of  each  budget  item  and  itemize 
calculations  when  appropriate. 

Participation  in  CDC  sponsored 
training,  workshops,  or  meetings  is 
essential  to  the  effective  implementation 
of  cancer  prevention,  early  detection,  or 
survivorship  programs.  Travel  funds 
should  be  budgeted  for  the  following 
meetings: 

Two  persons  to  Atlanta,  Georgia  to 
attend  the  National  Cancer  Prevention 
and  Control  Conference  (three  days.) 

Three  to  five  persons  to  Atlanta, 
Georgia  to  report  program 
implementation  progress  (reverse  site 
visit)  and  for  consultation  and  technical 
assistance,  (two  days,  one  trip  per  year.) 

Up  to  two  additional  two-person  trips 
to  Atlanta,  or  other  destinations  to 
attend  or  assist  with  national 
workgroups,  task  forces,  or  committees 
(one  to  three  days.) 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission 

On  or  before  April  11,  2003,  submit 
the  LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  Forms  are  available  at  the 
following  Internet  address:  http:// 
www.cdc.gov/od/pgo/fonninfo.htm  If 


you  do  not  have  access  to  the  Internet, 
or  if  you  have  difficulty  accessing  the 
forms  on-line,  you  may  contact  the  CDC 
Procurement  and  Grants  Office 
Technical  Information  Management 
Section  (PGO-TIM)  at:  (770)  488-2700. 
Application  forms  can  be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  applicatioii  must  be  received  by 
4  p.m.  Eastern  Time  April  28,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA  03050, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Rd,  Room  3000, 
Atlanta,  GA  30341-4146. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
PM  Eastern  Time  on  the  deadline  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  aiter  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  goals  and  objectives  identified 
in  response  to  this  aimouncement. 
Measures  of  effectiveness  must  relate  to 
the  performance  goal  stated  in  section 
"B.  Purpose"  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measiire  the 
intended  outcome.  These  measures  of 
effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria:  v 


Evaluation  Criteria  (100  Points  Total] 

1.  Goals  and  Objectives  (30  Points) 

The  extent  to  which  applicant's  plan 
for  achieving  the  proposed  activities 
appears  realistic  and  feasible  and  relates 
to  the  programmatic  requirements  and 
purposes  of  this  program  announcement 
including,  the  degree  to  which  short- 
term  (one  year)  and  long-term  (five  year) 
objectives  are  specific,  time-phased, 
measurable,  realistic,  and  related  to 
identified  needs. 

2.  Project  Management  (25  Points) 

The  degree  to  which  proposed 
staffing,  organizational  structure,  staff 
experience  and  background,  training 
needs  or  plan,  job  descriptions  and 
curricula  vitae  for  bq^  proposed  and 
current  staff  indicate  past  experience  in 
carrying  out  similar  programs,  and  the 
ability  to  carry  out  the  piuposes  of  the 
ciurent  program. 

3.  Evaluation  Plan  (20  Points) 

The  extent  to  which  the  proposed 
evaluation  plan  addresses  progress 
toward  meeting  goals  and  objectives, 
assesses  impact, and  appears  to  be 
reasonable  and  feasible. 

4.  Collaborative  Activities  (15  Points) 

The  extent  to  which  applicant 
describes  clear  and  complete  plans  to 
develop  relationships  or  conduct 
activities  between  the  program  and 
other  organizations,  agencies,  or  other 
partners  that  will  relate  to  the  program 
and  provide  for  complementary  or 
supplementary  interactions. 

5.  Background  and  Need  (10  Points) 

The  extent  to  which  the  applicant 
describes  the  cancer  burden  and  specific 
needs  related  to  the  purpose  of  this 
program  announcement. 

6.  Budget  and  Justification  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 
purpose  and  activities  of  the  program. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of:  1.  Interim  progress  report, 
no  less  than  90  days  before  the  end  of 
the  budget  period.  The  progress  report 
will  serve  as  yoiir  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 
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d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  of  the  program 
aimoimcement  as  posted  on  the  CDC 
Web  site. 

AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-12     Lobbying  J?estrictions 
AR-1 5    Proof  of  Non-Profit  Status 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  to  Obtain  Additional 
Information 

For  this  and  other  CDC 
aimouncements,  the  necessary 
applications,  and  associated  forms  can 
be  found  at  the  CDC  Internet  address: 
http://www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
annoimcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Rd,  Atlanta,  GA  30341- 
4146,  Telephone:  (770)488-2700. 

For  business  management  and  budget 
assistance,  contact:  Glynnis  Taylor, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Atlanta,  GA  30341-4146,  Telephone: 
(770)488-2752,  e-mail  address: 
GLD1@CDC.GOV. 

For  program  technical  assistance, 
contact:  Amy  Harris,  MPA,  Office  of 
Program  and  Policy  Information, 
Division  of  Cancer  Prevention  and 
Control,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion.  Centers  for  Disease 
Control  and  Prevention.  4770  Buford 
Highway,  NE.,  Atlanta,  Georgia 
30341-3717,  Telephone:  (770)48ft- 
4226,  e-mail:  ABHarris@CDC.GOV. 


Dated:  March  5,  2003. 
Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  03-5853  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND   . 
HUMAN  RESOURCES 

Food  and  Dnig  Administration 
[Docket  No.  03N-0079] 

Agency  Infonnation  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Consumer  and 
Producer  Surveys  on  Economic  issues 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACHON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
proposed  volimtary  surveys  of 
consumers  and  producers  in  order  to 
help  FDA  comply  with  Executive  Order 
12866,  the  Regulatory  Flexibility  Act 
(RFA),  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA). 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  May  12,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identffied  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 


agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506  (c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  infonnation,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity,  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Consumer  and  Producer  Survejrs  on 
Economic  Issues  (OMB  Control  Nundber 
0910-0478)-^xtension 

Under  section  903(d)(2)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (21  U.S.C. 
393),  FDA  is  authorized  to  conduct 
research  relating  to  regulated  articles 
and  to  collect  information  relating  to 
responsibilities  of  the  agency.  Executive 
Order  12866,  RFA.  and  SBREFA  direct 
Federal  agencies  to  conduct  regulatory 
impact  analysis,  and  to  consider  flexible 
regulatory  approaches.  In  order  to 
perform  the  mandatory  analysis<it  is 
often  necessary  to  survey  regulated 
producers  to  determine  existing 
practices  and  the  changes  in  those 
practices  likely  imder  various  policy 
options,  both  consimiers  and 
manufacttirers  to  explore  attitudes 
towards  policy  proposals,  and  industry 
experts  to  solicit  expert  opinion.  FDA  is 
seeking  OMB  clearance  to  conduct 
-future  surveys  to  implement  Executive 
Order  12866,  RFA.  and  SBREFA. 
Participation  in  the  surveys  will  be 
voluntary.  This  request  coverg  regulated 
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entities,  such  as  food  processors,  dietary  current  business  practices,  expert  for  mail  and  telephone  surveys,  and  a 

supplement  manufacturers,  health  opinion,  and  consumer  or  manufacturer  sample  of  up  to  3,000  respondents  for 

professionals,  or  other  experts  and  attitudes  towards  existing  or  proposed  cable  or  Internet  surveys, 

consumers.  policy.  FDA  projects  approximately  2  to         FDA  estimates  the  upper  bound 

FDA  will  use  the  information  6  surveys  per  year,  with  a  sample  of  burden  of  this  collection  of  information 

gathered  from  these  surveys  to  identify  between  10  and  1,000  respondents  each  as  follows: 

Table  1  .—Estimated  Annual  Reporting  Burden^ 


Type  of  Survey 

No.  of  Respondents 

Annual  FrequerKy 
per  Response 

Hours  per  Response 

Total  Hours 

Mail  Questionnaire 

1.000 

1 

3 

3,000 

Ptione  Survey 

1,000 

1 

.5 

500 

Internet  or  Cable  Survey 

3,000 

1 

1 

3,000 

Total 

6.500 

I  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 


These  estimates  are  based  on  the 
expected  number  of  respondents 
necessary  to  obtain  a  statistically 
significant  stratification  of  the  average 
to  large  size  industries — including  small 
business  entities  covered  by  FDA 
regulations — and  consumers  of 
regulated  products. 

Dated:  March  4,  2003. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-5790  Filed  3-11-03;  8:45  am] 

BtLUNG  CODE  41«0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dockat  No.  03N-0050] 

Agancy  Information  Collection 
Actlvitias;  Proposed  Collectipn; 
Comment  Request;  Investigational 
Device  Exemptions  Reports  and 
Records 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection^  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 


investigational  device  exemptions  (IDE) 
reports  and  records. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  May  12,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.  accessdata  .fda  .gov I  scripts! ocl 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Adininistration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  the  PRA  (44  U.S.C.  3501- 
3520),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (OM6)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 


requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
.  collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfonoance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Investigational  Device  Exemptions 
Reports  and  Records— 21  CFR  Part  812 
(OMB  Control  No.  0910-0078)— 
Extension 

Sec^on  520(g)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360j(g))  establishes  the  statutory 
authority  to  collect  information 
regarding  investigational  devices,  and 
establishes  rules  under  which  new 
medical  devices  may  be  tested  using 
human  subjects  in  a  clinical  setting.  The 
Food  and  Drug  Administration 
Modernization  Act  of  1997  added 
section  520(g)(6)  to  the  act  and 
permitted  changes  to  be  made  to  either 
the  investigational  device  or  to  the 
clinical  protocol  without  FDA  approval 
of  an  IDE  supplement. 

An  IDE  allows  a  device,  which  would 
otherwise  be  subject  to  provisions  of  the 
act,  such  as  premarket  notification  or 
premarket  approval,  to  be  used  in 
investigations  involving  human  subjects 
in  whidi  the  safety  and  efiectiveness  of 
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the  device  is  being  studied.  The  purpose 
of  part  812  (21  CFR  part  812)  is  to 
encourage,  to  the  extent  consistent  with 
the  protection  of  public  health  and 
safety  and  with  ethical  standards,  the 
discovery  and  development  of  useful 
devices  intended  for  human  use.  The 
IDE  regulation  is  designed  to  encourage 
the  development  of  useful  medical 
devices,  and  allow  investigators  the 
maximum  freedom  possible,  without 
jeopardizing  the  health  and  safety  of  the 
public  or  violating  ethical  standards. 

To  do  this,  the  regulation  provides  for 
different  levels  of  regulatory  control 
depending  on  the  level  of  pot9ntial  risk 
the  investigational  device  presents  to 
hiunan  subjects.  Investigations  of 
significant  risk  devices,  ones  that 
present  a  potential  for  serious  harm  to 
the  rights,  safety  or  welfare  of  human 
subjects,  are  subject  to  the  full 
requirements  of  the  IDE  regulation. 
Nonsignificant  risk  device 
investigations,  ones  that  do  not  present 
a  potential  for  serious  harm,  are  subject 
to  the  reduced  burden  of  the  abbreviated 
requirements. 

"The  regulation  also  includes 
provisions  for  treatment  IDEs.  The 
purpose  of  these  provisions  is  to 
facilitate  the  availability,  as  early  in  the 
device  development  process  as  possible, 
of  promising  new  devices  to  patients 
with  life-threatening  or  serious 
conditions  for  which  no  comparable  or 
satisfactory  alternative  therapy  is 
available. 

Section  812.10  allows  the  sponsor  of 
the  IDE  to  request  a  waiver  to  all  of  the 
requirements  of  part  812.  This 
information  is  needed  for  FDA  to 
determine  if  waiver  of  the  requirements 


of  part  812  will  impact  the  public's 
health  and  safety. 

Sections  812.20,  812.25,  and  812.27, 
consist  of  the  information  necessary  to 
file  an  IDE  application  with  FDA.  The 
submission  of  an  IDE  application  to 
FDA  is  required  only  for  significant  risk 
device  investigations.  Section  812.20 
lists  the  data  requirements  for  the 
original  IDE  application;  §  812.25  lists 
the  contents  of  the  investigational  plan; 
and  §  812.27  lists  the  data  relating  to 
previous  investigations  or  testing.  The 
information  in  this  original  IDE 
application  is  evaluated  by  the  Center 
for  Devices  and  Radiological  Health  to 
determine  whether  the  proposed 
investigation  will  reasonably  protect  the 
public  health  and  safety,  and  for  FDA  to 
make  a  determination  to  approve  the 
IDE. 

Once  FDA  approves  an  IDE 
application,  a  sponsor  must  submit 
certain  requests  and  reports.  Under 
§  812.35  a  sponsor  who  wishes  to  make 
a  change  in  the  investigation  which 
affects  the  scientific  soundness  of  the 
study  or  the  rights,  safety,  or  wdifare  of 
the  subjects  is  required  to  submit  a 
request  for  the  change  to  FDA.  Under 
§  812.150  a  sponsor  is  require^  to 
submit  reports  to  FDA.  These  requests 
and  reports  are  submitted  to  FDA  as 
supplemental  applications.  This 
information  is  iieeded  for  FDA  to  assure 
protection  of  himian  subjects  and  to 
allow  review  of  the  study's  progress. 

Section  812.36(c)  identifies  the 
information  necessary  to  file  a  treatment 
IDE  application.  FDA  uses  this 
information  to  determine  if  wider 
distribution  of  the  device  is  in  the 
interests  of  the  public  health.  Section 


812.36(f)  identifies  the  reports  required 
to  allow  FDA  to  monitor  the  size  and 
scope  of  the  treatment  IDE,  to  assess  the 
sponsor's  due  diligence  in  obtaining 
marketing  clearance  of  the  device  and  to 
ensure  the  integrity  of  the  controlled 
clinical  trialsr 

Section  812.140  lists  the 
recordkeeping  requirements  for 
investigators  and  sponsors.  FDA 
requires  this  information  for  tracking 
and  oversight  purposes.  Investigators 
are  required  to  maintain  records, 
including  corresptJndence  and  reports 
concerning  the  study;  records  of  receipt, 
use  or  disposition  of  devices;  records  of 
each  subject's  case  history  and  exposure 
to  the  device;  informed  consent 
dociunentation;  study  protocol  and 
documentation  of  any  deviation  from 
the  protocol.  Sponsors  are  required  to 
maintain  records  including 
correspondence  and  reports  concerning 
the  study;  records  of  shipment  and 
disposition;  signed  investigator 
agreements;  adverse  device  effects 
information;  and,  for  a  nonsignificant 
risk  device  study,  an  explanation  of  the 
nonsignificant  risk  determination, 
records  on  device  name  and  intended 
use,  study  objectives,  investigator 
information,  investigational  review 
board  (IRB)  information,  and  statement 
on  the  extent  that  good  manufacturing 
practices  will  be  followed. 

The  most  likely  respondents  to  this 
information  collection  will  primarily  be 
medical  device  manufacturers, 
investigators,  hospitals,  health 
maintenance  organizations,  and 
businesses. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR 
Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total 
Hours 

812.10 

1 

1 

1 

1 

1 

812.20,  812.25,  and  812.27 

600 

0.5 

300 

80 

24,000 

812.35  and  812.150  (significant) 
812.150  (nonsignificant) 

600 
600 

7 
0.017 

4.200 
10 

-     6 
6 

25,200 
60 

812.36(c) 

6 

1 

6 

120 

720 

812.36(f) 

6 

2 

12 

20 

240 

TOTALS 

50.221 

I  ThefB  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witfi  this  collection  of  infomiation. 

TABLE  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR 
Section 

No.  Of 
Recordkeepers 

Annual  Frequency 

of 

Recordkeeping 

Total  Annual 
Records 

Hours  per 
Record 

Total 
Hours 

812.140 

.■ 
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Table  2.— Estimated  Annual  Recordkeeping  Burden^— -Continued 


21  CFR 
Section 

No.  of 
Recordkeepers 

Annual  Frequency 

of 

Recordkeeping 

Total  Annual 
Records 

Hours  per 
Record 

Total 
Hours 

Original 

Supplemental 

Nonsignificant 

600 
600 
600 

0.5 

7 
1 

300 

4.200 

600 

10 

1 
6 

3,000 
4,200 
3,600 

Total 

10,800 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  informatkm. 


II.  Reporting 

Section  812.10  estimates  are  based  on 
the  fact  that  FDA  has  received  very  few, 
if  any,  waiver  requests  in  the  past,  and 
estimates  that  very  few  will  be 
submitted  in  the  ftiture.  Therefore,  FDA 
estimates  a  minimal  burden  to  account 
for  waiver  requests. 

Sections  812.20,  812.25.  and  812.27 
estimates  are  based  on  the  average  of 
IDE's  submitted  from  fiscal  years  1995 
through  2002.  FDA  estimates  the  annual 
reporting  burden  for  one  IDE  original 
application  to  be  approximately  80 
hours,  and  the  annual  reporting  burden 
for  one  IDE  supplement  to  be 
approximately  6  hours. 

Sections  812.35  and  812.150  estimates 
are  based  on  the  average  of  IDE 
supplements  submitted  from  fiscal  years 
1995  through  2002  for  significant  risk 
device  studies.  FDA  estimates  the 
annual  reporting  burden  for  one  DDE 
supplement  to  be  approximately  6 
hours. 

The  reporting  burden  for 
nonsignificant  risk  device  studies 
(§812.150)  is  negligible.  Nonsignificant 
risk  device  studies  are  not  reported  to 
FDA  unless  a  problem  is  reported  such 
as  an  unanticipated  adverse  device 
reaction,  failure  to  obtain  informed 
consent,  withdrawal  of  IRB  approval,  or 
a  recall  of  a  device.  In  the  past,  an 
average  of  10  incidences  or  less 
annually  have  been  reported  to  FDA. 

Section  812.36(c)  and  (f)  estimates  are 
based  on  FDA's  experience  with  the 
treatment  use  of  drugs  and  knowledge  of 
the  types  of  devices  that  may  meet  the 
treatment  use  criteria.  FDA  estimates 
that  an  average  of  6  treatment  use 
applications  will  be  submitted  each 
year.  FDA  estimates  that  it  will  take 
approximately  120  hours  to  prepare  a 
treatment  IDE  and  the  total  annual 
burden  for  preparing  applications  will 
be  720  hours.  FDA  also  estimates  that  it 
will  take  approximately  20  hours  to 
prepare  a  semiannual  report,  resulting 
in  a  total  annual  burden  of  240  hours  for 
annual  reports. 


III.  Recordkeeping 

Section  812.40  estimates  are  based  on 
conversations  with  manufacturers, 
industry  trade  association  groups,  and 
businesses  over  the  last  3  years.  For 
significant  risk  device  investigations. 
FDA  has  estimated  that  the 
recordkeeping  burden  for  preparing  an 
original  IDE  submission  averages  10 
hours  for  each  original  IDE  submission. 
Similarly,  through  the  same 
conversations  mentioned  above,  FDA 
has  estimated  recordkeeping  for  each 
supplement  requires  1  hour.  The 
recordkeeping  burden  for  nonsignificant 
risk  device  investigations  is  difficult  to 
estimate  because  nonsignificant  risk 
device  investigations  are  not  required  to 
be  submitted  to  FDA.  The  IDE  staff 
estimates  that  the  niunber  of 
recordkeepers  for  nonsignificant  risk 
device  investigations  is  equal  to  the 
number  for  active  significant  risk  device 
investigations.  The  recordkeeping 
burden,  however,  is  reduced  for 
nonsignificant  risk  device  studies.  It  is 
estimated  that  600  recordkeepers  will 
spend  6  hours  each  in  maintaining  these 
records. 

Dated:  March  4,  2003. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-5791  Filed  3-11-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 D-01 95] 

"Guidance  for  FDA  Staff:  The 
Leveraging  Handt>ook,  An  Agency 
Resource  for  Effective  Collaborations" 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Guidance  for  FDA  Staff:  The 


Leveraging  Handbook,  An  Agency 
Resource  for  Effective  Collaborations,." 
dated  February  2003.  The  guidance     • 
document  is  intended  to  provide 
information  to  assist  FDA  staff  in 
creating  and  implementing  effective 
collaborations  consistent  with  relevant 
legal,  ethical,  and  policy  considerations. 
FDA  and  its  stakeholders  use 
collaborations  to  take  advantage  of  and 
amplify  the  unique  resources  possessed 
by  each  to  address  a  variety  of  public 
health  issues.  The  guidance  dociunent 
enumerates  factors  that  FDA  employees 
should  consider,  and  the  procediu^s 
they  should  follow,  when  planning  a 
leveraged  collaboration.  This  guidance 
finalizes  the  draft  guidance  under  the 
same  title  dated  November  2001  that 
was  announced  in  the  Federal  Register 
on  November  13,  2001. 

DATES:  Submit  written  or  electronic 
comments  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologigs  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  guidance  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  Submit  written 
comments  on  the  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dcokets/ 
ecomments.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

FDA  is  announcing  the  availability  of 
a  dociunent  entiUed  "Guidance  for  FDA 
Staff:  The  Leveraging  Handbook.  An 
Agency  Resource  for  Effective 
Collaborations,"  dated  February  2003. 
The  guidance  announced  in  this  notice 
finalizes  the  draft  guidance  of  the  tide 
dated  November  2001  (67  FR  56831, 
November  13,  2001). 

"Leveraging,"  as  used  by  FDA, 
describes  formal  or  infomial 
relationships  or  agreements  with  others 
outside  FDA  that  enhance  the  agency's 
ability  to  meet  its  public  health  mission. 
Leveraged  collaborations  between  FDA 
and  non-FDA  partners,  such  as  industry, 
academia,  consumer  groups,  scientific 
experts,  public  health  providers,  states 
and  other  Government  agencies,  are  not 
new  to  the  agency.  For  many  years,  FDA 
has  used  collaborations  to  accomplish  a 
wide  variety  of  tasks  related  to  fulfilling 
its  public  health  mission.  FDA  is  careful 
to  structure  its  collaborations  so  that  the 
agency's  regulatory  independence, 
impartiality,  and  integrity  are  preserved. 
Successful  collaborations  used  by  FDA 
and  its  partners  range  in  size  and 
complexity  from  simple  daylong 
workshops  and  training  sessions  to  the 
creation  of  cooperatively  administered 
centers  that  provide  critical  product- 
related  safety  information  and  expertise, 
i.e.,  the  National  Center  for  Food  Safety 
and  Technology,  the  Joint  Initiative  for 
Food  Safety  and  Nutrition,  and  the 
Product  Quality  Research  Institute. 
Other  collaborations  involve  conducting 
research  to  improve  the  safety,  efficacy, 
purity,  or  potency  of  regidated  products 
and  convening  experts  to  evaluate 
emerging  public  health  issues  and  to 
recommend  actions  that  should  he  taken 
to  address  the  issues. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practice  regulation  (21  CFR  10.115).  The 
guidance  document  represents  the 
agency's  current  thinking  on  this  topic. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  he  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations. 

n.  Conunents 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  regarding  the 
guidance  document.  Two  copies  of 
mailed  comments  are  to  be  submitted, 
except  individuals  may  submit  one 
copy.  Conunents  should  t>e  identified 
vrith  the  docket  niunber  found  in  the 


brackets  in  the  heading  of  this 
dociunent.  A  copy  of  the  guidance  and 
received  conunents  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  die  guidance  document  at 
http://www.fda.gov/cber/guidelines.htm 
or  http://www.fda.gov/ohjnns/dockets/ 
default.htm. 

Dated:  February  19,  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 

(PR  Doc.  03-5793  Filed  3-11-03;  8:45  am) 
atUJNG  CODE  4iao-oi-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  03I>-0044] 

Medical  Devices:  Draft  Guidance  for 
Industry  and  FDA  Reviewers; 
Statistical  Guidance  on  Reporting 
Results  From  Studies  Evaluating 
Diagnostic  Tests;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  and  FDA  reviewers  entitled 
"Statistical  Guidance  on  Reporting 
Results  from  Studies  Evaluating 
Diagnostic  Tests;  Draft  Guidance  for 
Industry  and  FDA  Reviewers."  This 
draft  guidance  is  regarding  the 
submission  of  premarket  notification 
and  premarket  approval  applications 
(PMAs)  for  diagnostic  tests.  The  draft 
guidance  describes  some  statistically 
appropriate  practices  for  reporting 
results  from  different  studies  evaluating 
diagnostic  tests  and  identifies  some 
common  practices  that  may  not  provide 
sufficient  information  to  support 
submission.  Special  attention  is  given  to 
describing  a  practice  called  discrepant 
resolution  and  its  associated  problems. 
This  draft  guidance  is  neither  final,  nor 
is  it  in  effect  at  this  time. 
DATES:  Submit  written  or  electronic 
conunents  on  this  draft  guidance  by 
June  10,  2003.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  on  a 
3.5'  diskette  to  the  Division  of  Small 


Manufacturers,  International,  and 
Consumer  Assistance  {HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  Send 
two  seff-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request,  or  fax  your  request  to  301-443- 
8818.  Submit  written  comments 
concerning  this  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  nn.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
econunents.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristen  L.  Meier,  Center  for  Devices  and 
Radiological  Health  {HFZ-542).  Food 
and  Drug  Adnunistration,  1350  Piccard 
Dr.,  RockviUe,  MD  20850,  301-594- 
0616. 

SUPPLEMENTARY  INFORMATION: 
I.  Baclcground 

On  February  11, 1998,  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
convened  a  joint  meeting  of  the 
Microbiology  Devices  Panel, 
Hematology  and  Pathology  Devices 
Panel,  Clinical  Chemistry  and 
Toxicology  Devices  Panel,  and 
Immunology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 
The  purpose  of  the  meeting  was  to 
obtain  recommendations  on 

*   *   *  appropriate  data  collection,  analysis, 
and  resolution  of  discrepant  results,  using 
sound  scientific  and  statistical  analysis  to 
support  indications  for  use  of  the  in  vitro 
diagnostic  devices  *   *  *  when  the  new 
device  is  compared  to  another  device,  a 
recognized  reference  method  or  'gold 
standard,'  or  othet  procedures  not  commonly 
used,  and/or  clinical  criteria  for  diagnosis 
*  •   * 

(63  FR  4458,  January  29, 1998).  Based 
on  discussions  frr>m  that  meeting,  this 
draft  guidance  describes  some 
statistically  appropriate  practices  for 
reporting  results  from  different  studies 
evaluating  diagnostic  tests  and 
identifies  common  inappropriate 
practices.  The  draft  guidance  also, 
describes  a  practice  called  discrepant 
resolution  and  its  associated  problems. 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFft 
10.115).  The  draft  guidance  document 
represents  the  agency's  current  thinking 
on  statistically  appropriate  practices  for 
reporting  results  from  different  studies 
evaluating  diagnostic  tests.  It  does  not 
create  or  confer  any  rights  for  6r  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
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approach  may  be  used  if  such  approach 
satisfies  the  applicable  statutes  and 
regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES]  written  or  electronic 
comments  re^^ding  this  document. 
Submit  a  sin^e  copy  of  electronic 
comments  oijf  two  hard  copies  of  any 
mailed  comrrients,  except  that 
individuals  mJly  submit  one  hard  copy. 
Comments  are  t\be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and/reived  comments  may 
be  seen  in  the  Dockets  Management 
Branch  betw  sen  9  a.m.  and  4  p.m., 


Monday  thrt 


ugh  Friday. 


m.  Electronic  Access 

recmve  "Statistical  Guidance  on 
jfeportingResHlts  from  Studies 
evaluating  Diagnostic  Tests"  via  your 
fax  machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Enter  the  docimient 
number  (1428)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so  by 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufact\irers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
documents  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 


on  the  Dockets  Management  Branch 
Web  site  at  http://www.fda.gov/ohrms/ 
dockets. 

Dated:  March  4.  2003. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
(PR  Doc.  03-5792  Filed  3-11-03;  8:45  am) 

BRUNO  COOE  4iaO-01-S 


DEPARTMENT  OF  THE  INTERIOR 
FIsti  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  conunents  or 
requests  must  be  received  by  April  11, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildhfe 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 


copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-064369. 

Applicant:  San  Francisco  Zoological 
Society,  San  Francisco,  CA. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  ring- 
tailed  lemur  [Lemur  catta)  collected  in 
the  wild  in  Madagascar,  for  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31.  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurent  valid  OMB 
control  number. 

Dated:  February  21.  2003. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 

[FR  Doc.  03-5862  Filed  3-11-03;  8:45  am) 

BILLING  COOE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Letters  of  Authorization  to  Take  Marine 
Mammals 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  letters  of 
authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Manunal 
Protection  Act  of  1972,  as  amended,  and 
the  US.  Fish  and  Wildlife  Service 
implementing  regulations  [50  CFR 
18.27(f)(3)],  notice  is  hereby  given  that 
the  following  Letters  of  Authorization  to 
take  polar  bears  incidental  to  oil  and  gas 
industry  exploration  activities  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska  have  been  issued  to  the 
following  companies: 


Company 

Activity 

Locatkm 

Date  issued 

Exxon  Mobil  Prod.  Co  

EnCana  Oil  and  Gas  (USA)  

ConocoPhillips  Alaska,  Inc 

Western  GeCo 

ConocoPhillips  Alaska,  Inc 

Fairweattier  Geophysical 

Anadarko  Petroleum  Corp 

ConocoPhillips  Alaska,  Inc 

PGS  Onshore,  Inc 

Expk>ratk>n  

Exploration  

Exploration 

Expk)ratk)n  

Exjjloratkw  

Exploratk)n  

Exploration  

Exploration  

Exploratkxi  

R.  Thomas  field  studies  

McCovey  

Puviao  #1  and  #2 

Apr.  19,  2002. 
Aug.  13,  2002. 
Nov.  15,  2002. 

NPR-A  

Titania  #1  

NPR-A  and  Colvllle  Rvr 

Hot  Ice  #1,  #2,  #3  

Oberon  #1-3,  Placer  #1-3 

NPR-A 

Dec.  23,  2002. 
Dec.  16,  2002. 
Dec.  13,  2002. 
Dec  23,  2002. 
Dec.  26,  2002. 
Feb.  14,  2002. 

Company 

Activity 

Locatkxi 

Date  issued 

TotalFinaElf  E&P  USA,  Inc  

Pioneer  Natural  Resources  USA  

Exploration  

Exploration  

NPR-A  .,...., 

Kuoaruk/Thetis  Islartd 

Feb.  19,  2002. 
Feb.  21,2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Craig  Perham  at  the  U.S.  Fish  and 
Wildlife  Service,  Marine  Mammals 
Management  Office,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503,  (800) 
362-5148  or  (907) 786-3810. 
SUPPLEMENTARY  INFORMATION:  The  Letter 
of  Authorization  is  issued  in  accordance 
with  U.S.  Fish  and  Wildlife  Service 
Federal  Rules  and  Regulations  "Marine 
Manmials;  Incidental  Take  During 
Specified  Activities  (65  FR  16828; 
March  30,  2000)." 

Dated:  March  4,  2003. 
David  B.  Allen, 

Regional  Director. 

[FR  Doc.  03-5832  Filed  3-11-03;  8:45  am) 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-020-1 1 50-JP-EEE] 

Closure  of  Public  l^nds 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  closure  of  public  lands 

and  associated  roads  to  public  entry. 

summary:  Notice  is  hereby  given  that 
the  following  described  public  land 
areas  and  associated  roads  will  be 
seasonally  closed  to  entry  emd  all 
recreational  use  by  the  general  public 
between  March  15  and  July  15.  This 
order  seasonally  closes  approximately 
65,000  acres.  BLM-adrainistered  public 
lands  west  of  Arizona  State  Route  85 
and  south  of  the  Darby  Wells/Scenic 
Loop/Chico  Shunie  Road,  located 
within  the  following  townships  and 
ranges  will  be  closed  seasonally: 

Gila  and  Salt  River  Meridian,  Arizona 

Township  12  South.  Range  6  West 
Township  12  South.  Range  5  West 
Township  13  South,  Range  6  West  ^ 
Township  13  South,  Range  5  West 
Township  14  South,  Range  6  West 
Township  14  South,  Range  5  West. 

■  The  BLM  is  implementing  this 
emergency  closure  as  part  of  its 
compliance  with  sections  7(a)(1)  and 
7(a)(2)  of  the  Endangered  Species  Act  of 
1973,  as  amended  and  as  specified  in 
the  proposed  action  outlined  in  the  U.S. 
Fish  and  Wildlife  Service  Biological 
Opinion  (2-21-94-F-192R2).  The 
closure  will  reduce  disturbance  of  the 


endangered  Sonoran  Pronghom  by 
human  activities.  Authority  for  this 
emergency  closure  is  43  CFR  8364.1,  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701)  and  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  closure  will  remain  in 
effect  on  a  continuing  annual  basis  for 
the  time  periods  indicated  above  until 
rescinded  or  modified  by  the  authorized 
officer.  Those  lands  within  Township 
14  south,  Range  5  west  that  are  within 
the  Gunsite  Wash  camping  area  are 
excluded  from  this  closure. 
effective  date:  This  order  is  effective 
upon  the  signature  of  the  authorized 
officer. 

SUPPLEMENTARY  INFORMATION:  T^ie  BLM 
will  implement  a  seasonal  (March  15- 
July  15)  emergency  closure  of  public 
lands,  and  associated  roads,  trails,  and 
camping  areas  to  the  general  public.  The 
closure  is  interided  to  comply  with  the 
U.S.  Fish  and  Wildlife  Service 
Biological  Opinion  (2-21-94-F-192R2) 
by  reducing  human  disturbance  to  the 
endangered  Sonoran  Pronghom.  The 
conservation  measure  in  the  biological 
opinion  reads  as  follows: 

The  BLM  will  implement  a  seasonal  , 
(March  15-July  15)  emergency  closure  of 
roads,  trails,  and  camping  areas  to  the  general 
public;  such  closures  will  be  carried  over  as 
a  proposed  action  in  the  upcoming  land  use 
planning  process.  The  closure  dates  and 
seasons  will  be  consistent  with  similar 
closures  on  Organ  Pipe  Cactus  National 
Monument,  Cabeza  Prieta  National  Wildlife 
Reftige,  and  Barry  M.  Goldwater  Range.  The 
closure  will  be  effective  west  of  SR  85  and 
south  of  the  Darby  Wells/Scenic  Loop/Chico 
Shunie  Road  but  will  not  include  the  Gunsite 
Wash  area*   *   * 

The  closure  will  be  effective  for 
public  lands  west  of  Arizona  State 
Route  85  and  south  of  the  Darby  Wells/ 
Scenic  Loop/Chico  Shimie  Road.  The 
closure  v«ll  not  include  the  Darby 
Wells/Scenic  Loop/Chico  Shunie  Road 
and  public  lands  north  of  these  roads. 
The  closure  will  also  exempt  the 
Gunsite  Wash  winter  camping  areas  as 
delineated  by  the  BLM.  This  closure 
will  be  monitored  and  enforced  by  the 
BLM. 

The  closure  dates  and  seasons  will  be 
consistent  with  similar  closures  on  the 
Organ  Pipe  Cactus  National  Monxmient, 
the  Cabeza  Prieta  National  Wildlife 
Refuge,  and  the  Barry  M.  Goldwater  Air 
Force  Range.  BLM  \vill  coordinate  this 
public  land  closure  with  these  agencies. 
In  addition,  the  BLM  will  direct 


camping  to  Gunsite  Wash,  and  strictly 
enforce  the  two-week  camping  limit 
rule. 

Order:  Notice  is  hereby  given  that 
effective  the  date  of  a  signatiu^  by  the 
authorized  officer  of  this  notice,  the 
above  described  lands  will  be  closed 
annually,  between  March  15  to  July  15, 
to  all  public  entry  and  recreation 
activities.  The  following  persons  and 
agencies,  operating  within  the  scope  of 
their  offici2il  duties,  are  exempt  from  the 
provisions  of  these  closings:  employees 
of  the  Bureau  of  Land  Management, 
Border  Patrol,  National  Park  Service, 
U.S.  Fish  and  Wildlife  Service,  county, 
state  and  federal  law  enforcement,  fire 
protection  personnel,  and  others  with 
appropriate  authorization.  The  grazing 
permittees,  their  employees,  and  others 
holding  valid  authorizations  will  be 
allowed  access  to  the  above  described 
lands  in  order  to  carry  out  activities 
related  to  their  grazing  operations  or 
other  permitted  activities.  Native 
Americans  may  enter  the  subject  lands 
for  religious  and  cultiu^  purposes.  This 
order  will  remain  in  effect  until  further 
notice.  Any  person  who  fails  to  comply 
with  a  closure  or  restriction  order  issued 
under  43  CFR  8364.1  is  subject  to  the 
penalties  provided  in  43  CFR  subpart 
8360.07. 

FOR  FURTHER  INFORMATION  CONTACT: 
MarLynn  Spears,  Acting  Field  Manager, 
Phoenix  Field  Office,  21605  North  7th 
Avenue,  Phoenix,  Arizona  85027,  (623) 
,  580-5500. 

Dated:  January  23,  2003. 
MarLynn  Spears, 
Acting  Field  Manager. 
[FR  Doc.  03-5834  Filed  3-11-03:  8:45  am) 
BILLING  COOE  4310-^-f> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-033-0a^1232-EA-NV04;  NV05] 

Temporary  Closure  of  Public  Lands — 
Recreation  Special  Events:  Nevada, 
Carson  City  Field  Office 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  of  affected 

public  lands  in  Lyon,  Storey,  Churchill, 

Carson,  Douglas,  Mineral.  Washoe.  Nye, 

Esmeralda  and  Lincoln  Counties. 
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SUMMARY:  The  Bureau  of  Land 
Management,  Carson  City  Field  Office 
(BLM),  announces  the  temporary 
closure  of  selected  public  lands  under 
its  administration  in  Lyon,  Storey, 
Churchill,  Carson,  Douglas,  Mineral. 
Washoe  and  Nye  Counties.  By 
agreement  with  Ely  Field  Office  and 
Tonopah  Field  Station,  those  lands 
affected  by  the  Vegas  to  Reno  OHV  Race 
in  Nye,  Lincoln  and  Esmeralda  Counties 
are  included  in  this  closure.  This  action 
is  talien  to  provide  for  public  and 
participant  safety  and  to  protect 
adjacent  natural  and  cultural  resources 
during  the  conduct  of  permitted  special 
recreation  events. 

SUMMARY:  The  Manager.  Carson  City 
Field  Office,  announces  the  temporary 
closure  of  selected  public  lands  under 
BLM  administration.  This  action  is 
taken  to  provide  for  public  and 
participant  safety  and  to  protect 
adjacent  natural  and  cultural  resources 
during  therconduct  of  permitted  special 
recreation  events. 
EFFECTIVE  DATES:  March  through 
November  2003.  Events  may  be 
canceled  or  rescheduled  at  short  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull,  Outdoor  Kecreation  Planner, 
Carson  City  Field  Office,  Bureau  of  Land 
Management,  5665  Morgan  Mill  Road, 
Carson  City,  Nevada  89701,  Telephone: 
(775)885-6161. 

SUPPLEMENTARY  INFORMATION:  This 
notice  applies  to  closures  on  and 
adjacent  to  permitted  special  events 
such  as:  Motorized  Off  Highway 
Vehicle,  Mountain  Bike,  Horse 
Endurance  competitive  event  sites  and 
routes.  Competitive  events  (races)  are 
conducted  along  dirt  roads,  trails, 
washes,  and  areas  approved  for  such  use 
through  the  Special  Recreation  Permit 
application  process.  Events  occur  from 
March  through  November,  2003.  Closure 
period  is  from  6  a.m.  race  day  until  race 
finish  or  until  the  event  has  cleared 
between  affected  Check  Point  locations; 
approximately  2  to  24  hour  periods.  The 
general  public  will  be  advised  of  each 
event  and  closure  specifics  via  local 
newspapers  and  mailed  public  letters 
within  seven  (7)  to  thirty  (30)  days  prior 
to  the  running  of  an  event.  Event  maps 
and  information  will  be  posted  at  the 
Carson  City  Field  Office. 

Locations  most  commonly  used  for 
permitted  events  include,  but  are  not 
limited  to: 

1.  Lemmon  Valley  MX  Area — Washoe 
Co.,  T21N  R19E  S8. 

2.  Hungry  Valley  Off  Highway  Vehicle 
Area— Washoe  Co.,  T21-23N  R20E. 

3.  Pine  Nut  Mountains — Carson, 
Douglas  &  Lyon  Counties:  T11-16N 
R20-24E. 


4.  Virginia  City/Jumbo  Areas — 
Washoe  &  Storey  Counties:  Tl6- 
17NR20-21E. 

5.  Yerington/Weeks  Areas — Lyon  Co.: 
T12-16NR23-27E. 

6.  Fallon  Area  (Including  Sand 
Mtn.)— Churchill  Co.:  T14-18N 
R27-32E. 

7.  Hawthorne  Area — ^Mineral  County: 
T5-14NR31V2-36E. 

8.  Vegas  to  Reno  OHV  Race  Route: 
Nye,  Esmeralda,  Lincoln,  Mineral. 
Churchill,  and  Lyon  Counties:  From 
Alamo  to  Dayton,  Nevada:  appx  500 
miles. 

Marking  and  effect  of  closure.  BLM 
lands  to  be  temporarily  closed  to  public 
use  include  the  width  and  length  of 
those  roads  and  trails  identified  as  the 
race  route  by  colorful  flagging,  chalk 
arrows  in  the  dirt  and  directional  arrows 
attached"to  wooden  stakes.  The 
authorized  applicants  or  their 
representatives  are  required  to  post 
warning  signs,  control  access  to,  and 
clearly  mark  the  event  routes  during 
closure  periods. 

Public  uses  generally  affected  by  a  . 
Temporary  Closure  include:  road  and 
trail  uses,  camping,  shooting  of  any  kind 
of  weapon  including  paint  ball,  and 
public  land  exploration. 

Spectator  and  support  vehicles  may 
be  driven  on  open  roads  only. 
Spectators  may  observe  the  races  from 
specified  locations  as  directed  by  event 
and  agency  officials.   ■ 

You  may  obtain  a  map  and  schedule 
of  each  closure  area  at  the  contact 
address. 

Exceptions.  Closure  restrictions  do 
not  apply  to  race  officials,  medical/ 
rescue,  law  enforcement,  and  BLM 
personnel  monitoring  the  eveiit. 

Authority:  43  CFR  8364.1  and  43  CFR  part 
2930. 

Penalty.  Any  person  failing  to  comply 
with  the  closure  orders  may  be  subject 
to  imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  U.S.C.  3571, 
or  both. 

Dated:  lanuary  23,  2003. 
lohn  O.  Singlaub, 
Manager,  Carson  City  Field  Office. 
[FR  Doc.  03-5837  Filed  3-11-03;  8:45  am] 
BHJJNQ  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-930-1 31 0-01 ;  OKNM  1 02854] 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L.  97- 
451,  a  petition  for  reinstatement  of  oil 
and  gas  lease  OKNM  102854  for  lands 
in  Dewey  County,  Oklahoma,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  June  1,  2002,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
or  fraction  thereof  and  16%  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice.  The  Lessee  has  met  all 
the  requirements  for  reinstatement  of 
the  lease  as  set  out  in  sections  31(d)  and 
(e)  of  the  Mineral  Leasing  Act  of  1920 
(30  U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  June  1,  2002,  subject 
to  the  original  terms  and  conditions  of 
the  lease  and  the  increased  rental  and 
royalty  rates  cited  above. 
FOR  FURTHER  INFORMATION  CONTACT:       * 
Lourdes  B.  Ortiz,  BLM,  New  Mexico 
State  Office,  (505)  438-7586. 

Dated:  January  17,  2003. 
Lourdes  B.  Ortiz, 
Land  Law  Examiner. 

|FR  Doc.  03-5835  Filed  3-11-03;  8:45  am] 
BHJJNQ  CODE  4310-fB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-93&-1430-ET;  AZA  9131  et  al.] 

Expiration  of  Forest  Service 
WIttidrawals  and  Opening  of  Lands; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Four  public  land  orders, 
which  withdrew  National  Forest  System 
lands  from  mining,  have  expired.  This     - 
action  will  open  the  lands  to  mining. 
EFFECTIVE  DATE:  April  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Cliff 
Yardley,  BLM  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  602-417-9437. 
SUPPlfMENTARY  INFORMATION: 


1.  The  following  public  land  orders         System  lands  for  the  areas  listed  below, 
(PLOs),  which  withdrew  National  Forest    have  expired: 


PLO 


5719 


5750  .. 

5753  .. 

5754  .. 


Serial  No. 


AZA  9131 


AZA  9590  .. 
AZA  9510  .. 
AZA  10215 


Area  name 


EWen  Pueblo  

Medicine  Fort 

Ridge  Ruin 

Le  Barron  Ruin  .'.... 

Red  Mtn.  Geological  Area  

Turkey  Hills  Pueblo  Arch.  Site  .. 
Rocky  Mtn.  Experiment  Statkxi 


Expired 


4/30/2000 


Acres 


351 


8/27/2000  1,908 
9/25/2000  I  55 
9/25/2000  20 


2.  Copies  of  the  public  land  orders  for 
the  expired  withdrawals,  showing  the 
lands  involved,  are  available  at  the  BLM 
Arizona  State  Office  (address  above). 

3.  At  10  a.m.  on  April  11,  2003,  the 
lands  withdrawn  by  the  public  land 
orders  listed  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  January  17,  2003. 
Steven  J.  Gobat, 

Acting  Deputy  State  Director,  Resources 
Division. 
(FR  Doc.  03-5833  Fil8d-3-ll-03;  8:45  am) 

BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-1 80-03-1 430-ES:  CACA  43721] 

Realty  Action,  Recreation  and  Public' 
Purposes  (R&PP)  Act  Classification; 
Placer  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action — 

Recreation  and  Public  Purposes  (R&PP) 

Act  classification;  Placer  County, 

California. 

SUMMARY:  The  following  public  lands  in 
Placer  County,  California  have  been 


examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Iowa  Hill  Community  Cemetery 
under  the  provisions  of  itie  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  The  Iowa  Hill 
Community  Club  proposes  to  use  the 
following  lands  for  a  cemetery,  park 
community  center,  and  library. 

Mount  Diablo  Meridian,  California   , 

T.  15  N.,  R.  10  E., 

Sec.  33,  NWV4  of  lot  65, 
E'/*eNWV4NEV4NWV4, 

SWV4NWV4NEV4NEV4NWV4. 
wv2SWV4NEV4^fEV4^fwv4. 

Containing  7.50  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  the  current  BLM  land 
use  planning  and  would  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States! 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
materials. 

4.  An  easement  for  streets,  roads,  and 
utilities  in  accordance  with  the 
transportation  plan  for  Placer  Coimty. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Folsom  Field  Office,  63 
Natom^  Street,  Folsom,  California. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  imder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 


may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  Field 
Manager,  Folsom  Field  Office,  63 
Natoma  Street,  Folsom,  CA  95630. 

Classification  Comments:  Interested    ' 
parties  may  submit  comments  involving 
the  suitability  of  the  lands.  Comments 
on  the  classificatiop  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
the  local  plaiuiing  and  zoning,  or  if  the 
use  is  consistent  vrith  the  State  and 
Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
applications  and  plan  of  developments, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land.. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the    '<, 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Montgomery,  BLM  Folsom  Field 
Office,  (916)  985-4474. 

Dated:  January  17,  2003. 
Howard  K.  Stark, 

Chief  Branch  of  Lands  Management. 
[FR  Doc.  03-5836  Filed  3-11-03;  8:45  amj 

BUJJNG  CODE  431<>-«M> 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-014-01-1430-€U;  GP-03-0051J 

ftotlce  Of  Realty  Action;  Direct  Sale  of 
Public  Lan<|s  in  Klamath  County,  OR 
(OR  53190) 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 
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summary:  The  following  land  has  been 
found  suitable  and  is  classified  for 
direct  sale  under  sections  203  and  209 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1713  and  43  U.S.C.  1719,  and  Section  7 
of  the  Taylor  Grazing  Act  {42  U.S.C. 
315f).  The  land  will  be  sold  at  no  less 
than  the  fair  market  value  of  $  2.000.00. 
The  land  will  not  be  offered  for  sale 
until  May  12.  2003. 

Willamette  Meridian, 

T.  40  S.,  R.  6  E. 

Section  1  Metes  and  Bounds  survey 
Containing  approximately  1.01  acres. 

ADDRESSES:  Detailed  information 
concerning  the  sale,  including  the 
reservations,  sale  procedures,  and 
planning  and  environmental 
documents,  is  available  at  the  Klamath 
Falls  Field  Office.  2795  Anderson  Ave. 
Building  25,  Klamath  Falls,  Oregon 
97603. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Younger  at  (541)  883-6916. 
SUPPLEMENTARY  INFORMATION:  The  above 
described  land  is  hereby  segregated 
hom  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  from  sale  under  the  above  cited 
statutes,  for  270  days  or  until  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

This  land  has  been  identified  for  sale 
to  the  holder  of  a  permanent  occupancy 
lease.  No  significant  resource  values 
will  be  affected  by  this  disposal.  The 
sale  is  consistent  with  BLM's  planning 
for  the  land  involved  and  the  public 
interest  will  be  served  by  the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  state 
instrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  lands  are  being  offered  to  Mark 
Collier  using  the  direct  sale  procedures 
authorized  under  43  CFR  2710.6.{B)(iii). 
Direct  sale  is  appropriate  because  Mr. 
Collier  owns  land  adjacent  and  is 
presently  leasing  this  1.01  acres.  His 
house  is  located  on  part  of  this  one  acre 
parcel,  is  to  resolve  any  inadvertent 
unauthorized  use. 

The  terms,  conditions,  and 
reservations  applicable  to  this  sale  are 
as  follows: 

1 .  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  All  oil  and  gas  and  geothermal 
resources  in  the  land  will  be  reserved  to 
the  United  States  in  accordance  with 
section  209  of  the  Federal  Land  Policy 
and  Management  Act.  1976. 


3.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  The  acceptance  of  a  direct  sale 
offer  will  constitute  an  application  for 
conveyance  of  the  mineral  estate,  with 
the  exception  of  the  oil  and  gas  and 
geothermal  interests  which  will  be 
reserved  to  the  United  States  in 
accordance  with  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

4.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record.' 

Interested  parties  may  submit 
comments  to  the  Field  Manager, 
Klamath  Falls  Resource  Area  Office  at 
the  above  address  until  April  28,  2003. 
Objections  will  be  reviewed  by  the 
Lakeview  District  Manager  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  absence  of  any  objections,  this 
realty  action  will  become  the  final 
action  of  the  Department  of  the  Interior. 

Dated:  January  7,  2003. 
Teresa  A.  Rami, 

Field  Manager,  Klamath  Falls  Resource  Area. 
[PR  Doc.  03-5838  Filed  3-11-03;  8:45  am] 

BILUNO  COOe  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Closure  Order  Establishing 
Prohibitions  at  Folsom  Lalce,  CA 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  closure. 

summary:  The  Biu-eau  of  Reclamation 
(Reclamation)  is  restricting  access  to 
several  dikes  and  dams  that  were 
constructed  to  form  Folsom  Lake.  The 
closure  notice  affects  the  following 
structures:  the  concrete  gravity  dam,  the 
right  wing  dam,  the  left  wing  dam,  dikes 
4,  5,  6,  7.  &  8;  and  Mormon  Island  Dam. 
The  closure  affects  the  dikes  and  dams 
in  their  entirety. 

DATES:  The  closure  is  effective  February 
28,  2003,  and  will  remain  in  effect 
indefinitely. 

ADDRESSES:  A  map  is  available  for 
inspection  at  the  Bureau  of 
Reclamation's  Central  California  Area 
Office,  located  at  7794  Folsom  Dam 
Road,  Folsom,  California  95630.  The 
map  may  be  viewed  between  the  hours 
of  8  a.m.  and  4  p.m.,  Monday  through 
Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Reclamation,  Mid-Pacific 
Region  PubUc  Affau-s  Office  at  (916) 
978-5100  or  the  Bureau  of  Reclamation, 
Central  California  Area  Office  at  (916) 
988-1707. 


SUPPLEMENTARY  INFORMATION:  This 
action  is  being  taken  under  43  CFR  Part 
423.3  to  improve  facility  security  and 
public  safety.  Reclamation  will  be 
prohibiting  motor  vehicle  access  and  in 
some  locations  pedestrian  access  to  the 
structures  in  an  effort  to  prevent 
.  activities  that  may  inadvertently  or 
deliberately  cause  damage  to  the 
structures.  The  following  acts  are 
prohibited  in  the  closure  areas: 

(a)  Operating  a  motor  vehicle  on  the 
crest  of  the  structures  or  any  part 
thereof. 

Exceptions:  Reclamation  employees 
acting  within  the  scope  of  their 
employment,  operation,  maintenance 
and  construction  personnel  that  have 
expressed  authorization  from 
Reclamation;  law  enforcement  and  fire 
department  officials,  and  any  others 
who  have  received  expressed  written 
authorization  trom  the  Bureau  of 
Reclamation  to  enter  the  closure  areas. 

(b)  Pedestrian  Access  on  the  left  wing 
dam  and  the  concrete  gravity  section  of 
the  dam. 

Exceptions:  Reclamation  employees 
acting  within  the  scope  of  their 
employment,  operation,  maintenance 
and  construction  personnel  that  have 
expressed  authorization  from 
Reclamation;  law  enforcement  and  fire 
department  officials,  and  any  others 
who  have  received  expressed  written 
authorization  from  the  Bureau  of 
Reclamation  to  enter  the  closure  areas. 

(c)  Vandalism  or  destroying;  injuring, 
defacing,  or  damaging  property  or  real 
property  that  is  not  under  one's  lawful 
control  or  possession. 

This  order  is  posted  in  accordance 
with  43  CFR  423.3(b).  Violation  of  this 
prohibition  or  any  prohibition  listed  in 
43  CFR  part  part  423  is  puAishable  by 
fine,  or  imprisoimient  for  not  more  than 
6  months,  or  both. 

Dated:  March  5,  2003. 
Thomas  |.  Aiken, 

Area  Manager,  Central  California  Area  Office, 

Mid-Pacific  Region. 

(PR  Doc.  03-5852  Filed  3-11-03;  8:45  am) 

BHJJNGCOOE  4310-MH-P 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Consent  Decree 
Pursuant  to  \h%  Comprehensive 
Environmental  Response, 
Compensation,  and  UatMlity  Act 

In  accordance  with  Departmental 
policy,  29  CFR  50.7,  notice  is  hereby 
given  that  two  proposed  consent  decrees 
in  United  States  v.  Advanced  Ross  Sub 
Company  et  al.,  and  United  States  v. 
Atlantic  Richfield  Company,  et  al.,  Qvil 
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Action  No.  C03-5117RJB  were  lodged 
on  March  3,  2003,  with  the  United 
States  District  Court  for  the  Western 
District  of  Washington.  These  consent 
decrees  require  the  defendants  require 
the  defendants  to  perform  injimctive 
relief,  requiring  two  groups  of 
performing  parties  to  perform  the 
cleanup  of  the  Thea  Foss  and  Wheeler 
Osgood  Waterway  Problem  Areas  of  the 
Commencement  Bay/Nearshore 
Tideflats  Superfund  Site  and  the 
funding  parties  to  pay  a  total  of 
$13,000,000  to  fund  cleanup  activities  at 
the  Site. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Conunents  should  be 
addressed  to  the  Assistant  Attorney 
Geoeral,  Environmental  and  Natural 
Resources  Division,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  v.  Advance  Ross  Sub  Company  et 
al..  DOJ  Ref.  #  90-11-2-1049/2. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  601  Union  Street,  Suite 
5100,  Seattle.  WA  98101  and  at  U.S. 
EPA  Region  10, 1200  Sixth  Avenue, 
Seattle,^WA  98101.  During  the  comment 
period,  the  consent  decrees  may  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.  usdoj.gov/enrd/open.html.  Copies 
of  the  consent  decrees  also  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
nimiber  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amoimt  of  $161.25  (with  attachments)  or 
$28.00  (without  attachments)  for  United 
States  V.  Advance  Ross  Sub  Company  et 
al..  and/or  the  amoimt  of  $184.50  (with 
attachments)  or  $41.00  (without 
attachments)  for  United  States  v. 
Atlantic  Richfield  Company,  et  al.,  (25 
cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury. 

Robert  Maher, 

Assistant  Section  Chief  Environmental 
Enforcement  Section. 
[PR  Doc.  03-5879  Filed  3-11-03;  8:45  am) 
BRUNO  COOe  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Propoeed 
Amendment  to  Consent  Decree  Under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  February  27,  2003,  a 
proposed  Amendment  to  the  Consent 
Decree  entered  on  December  9, 1997 
("Amendment")  in  United  States  v. 
Ajax/Acom  Manufacturing.  Inc..  Civil 
Action  No.  89-7421,  was  lodged  v«th 
the  United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania. 

The  1997  consent  decree  resolved  the 
liability  of  twenty-two  municipalities 
and  a  private  waste  hauler  for  claims  of 
the  United  States  and  the  Pennsylvania 
Department  of  Environment  Protection 
("PADEP")  under  sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9606  and  9607.  at  the 
Moyer  Landfill  Superfund  Site,  located 
in  Lower  Providence  Township, 
Mon^omery  County,  Permsylvania 
("the  Site").  The  1997  consent  decree 
required  the  settling  defendants  to 
design  and  construct  an  on-site 
treatment  plant  to  treat  leachate  from 
the  Site. 

The  proposed  Amendment  reflects 
that  EPA  has  now  adopted  a  contingent 
remedy  under  which  leachate  will  be 
sent  through  the  local  sewer  main  to  the 
Oaks  Sewage  Treatment  Plant  for 
treatment.  Under  the  Amendment,  the 
settling  defendants  are  no  longer 
obligated  to  perform  work  related  to 
leachate  treatment  that  will  no*v  be  the 
responsibility  of  PADEP.  The 
Amendment  also  provides  that  $600,000 
remaining  in  the  settling  defendants 
trust  account  for  construction  of  the  on- 
site  treatment  plant  will  be  paid  to 
PADEP,  since  PADEP  has  assimied 
responsibility  for  design,  construction, 
operation  and  maintenance  of  the 
remedy  for  leachate  treatment  at  the 
LandfiU. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty.  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Amendment.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  P.O.  Box 
7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  and 
should  refer  to  United  States  v.  Ajax/ 
Acorn  Manufacturing  Inc.,  Civil  Action 
No.  89-7421,  D.J.  Ref.  90-11-3-145. 

The  Amendment  may  be  examined  at 
the  Office  of  the  United  States  Attorney, 
Eastern  District  of  Pennsylvania,  615 
Market  Street,  Suite  1250,  Philadelphia, 


PA,  19106,  and  at  U.S.  EPA  Region  HI,   . 
1650  Arch  Street.  Philadelphia.  PA 
19103-2029.  During  the  public 
comment  period,  the  Amendment  may 
also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Amendment  may  also  be  obtained 
by  mail  from  the  Consent  Decree 
Library,  P.O.  Box  7611,  U.S.  Department 
of  Justice.  Washington,  DC  20044-7611 
or  by  foxing  or  e-mailing  a  request  to    . 
Tonia  Fleetwood 

(tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$47.75  payable  to  the  U.S.  Treasury.  In 
requesting  a  copy  exclusive  of  exhibits 
and  defendants'  signatures,  please 
enclose  a  check  in  the  amount  of  $8.25 
payable  to  the  U.S.  Treasury. 

Robert  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(PR  Doc.  03-5880  Piled  3-11-03;  8:45  am) 

BILUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Comprehenshm 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on 
February  10,  2003,  a  proposed  consent 
decree  in  United  States  versus 
Ponderosa  Fibres  of  America,  Inc.,  et  al.. 
Civil  Action  No.  99-CV-1305  (FJS/ 
RWS),  was  lodged  wdth  the  United 
States  District  Court  for  the  Northern 
District  of  New  York. 

The  United  States'  Amended 
Complaint  in  this  action  alleges  that 
Ponderosa  Fibres  of  America,  Inc. 
("PFA"),  Martin  Bernstein  and  Jerome 
Goodman  are  jointly  and  severally  liable 
for  past  and  future  response  costs, 
currently  totaling  over  $1.5  millioft, 
incurred  by  the  United  States  in 
coimection  with  the  U.S.  Environmental 
Protection  Agency's  removal  of 
hazardous  substances  from  the  St. 
Lawrence  Pulp  and  Paper  Superfund 
^Site  in  Ogdensburg,  St.  Lawrence 
County,  New  York  ("Site"). 

The  proposed  Consent  Decree,  lodged 
on  February  5.  resolves  the  United 
States'  cost  recovery  claim,  pursuant  to 
Section  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9607(a),  and 
potential  contribution  claims  by  other ' 
parties  against  Defendant  Jerome 
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Goodman  for  $75,000.  to  be  paid  in  two 
installments  of  $37,500  each,  thirty  (30) 
days  and  two  years  after  entry  of  the 
Decree,  respectively. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the  U.S. 
Department  of  Justice  will  accept 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  c/o  David  L.  Weigert,  Esq.. 
Environmental  Enforcement  Section,  PO 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044-7611.  and 
should  refer  to  United  States  versus 
Ponderosa  Fibres  of  America,  Inc.,  et  al. 
Civil  Action  No.  99-CV-1305  (FJS/ 
RWS).  DJ  #  90-11-2-1223/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
New  York,  231  Foley  U.S.  Courthouse. 
445  Broadway,  Albany,  New  York  and 
at  the  offices  of  the  U.S.  Environmental 
Protection  Agency,  Region  II,  290 
Broadway,  New  York,  New  York.  During 
the  public  comment  period,  the 
proposed  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  proposed  Censent  Decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-761 1  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoi.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$4.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Ronald  G.  Gluck, 

Assistant  Section  Chief,  Environmental 

Enforcement  Section,  Environment  and 

Natural  Resources  Division,  Department  of 

Justice. 

IFR  Doc.  03-5881  Filed  3-11-03;  8:45  am] 

BILLING  CODE  4410-1S-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules:  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 


publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  April 
28,  2003.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  ^  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road.  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Wester,  Jr.,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration .8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Telephone:  301-837-3120.  E-mail: 
records. mgt®nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  bilhons  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 


Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit{s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  acciunulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  nimiber  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandiun  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-03,  1  item,  1 
temporary  item).  Records  relating  to  the 
Asset  Management  System,  an 
electronic  system  containing 
information  concerning  freight 
containers  used  for  shippiiig 
ammunition.  Records  relate  to  such 
matters  as  customer  requirements,  the 
movement  of  containers,  inventories, 
owner  registries,  damage  to  containers, 
and  maintenance. 

2.  Department  of  Defense,  National 
Imagery  and  Mapping  Agency  (Nl-537- 
03-1,  6  items,  5  temporary  items).  Files 
relating  to  visit  arrangements  and 


routine  ceremonies.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
files  relating  to  ceremonies  of  an 
historical  nature  are  proposed  for 
permanent  retention. 

3.  Department  of  Defense,  Defense 
Security  Service  (Nl-446-03-1,  5  items, 

5  temporary  items).  Short  term  records 
relating  to  information  assurance 
activities.  Included  are  records  relating 
to  program  planning  and  management, 
network  access,  and  operation  of  the 
agency's  test  laboratory.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

4.  Department  of  Defense,  Defense 
Security  Service  (Nl-446-03-3,  6  items, 

6  temporary  items).  Records  relating  to 
industrial  security.  Included  are  records 
relating  to  such  matters  as  site  visits, 
field  office  activities,  meetings,  and 
educational  programs.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  medium. 

5.  Department  of  Justice,  National 
Drug  Intelligence  Center  (Nl-523-03-1. 

7  items,  7  temporary  items).  Software 
licensing  agreement  and  disclaimer 
files,  technology  and  equipment  files, 
and  computer  system  security  backup 
records.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

6.  Federal  Emergency  Management 
Agency,  National  Security  Directorate 
(Nl-311-03-1,  5  items,  2  temporary 
items).  Routine  administrative  data 
contained  in  an  electronic  information 
system  used  to  support  continuity  of 
government  operations.  Also  included 
are  electronic  copies  created  using  e- 
mail  and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  briefing  files  and  subject  files 
relating  to  continuity  of  government 
operations  programs  as  well  as 
substantive  data  contained  in  an 
electronic  information  system. 

7.  National  Archives  and  Records 
Administration,  Office  of  Records 
Services— Washington.  DC  (Nl-64-03- 
3,  3  items,  3  temporary  items). 
Electronic  and  microfiche  versions  of 
records  relating  to  permanently  valuable 
records  that  have  been  accessioned  into 
the  National  Archives  of  the  United 
States. 


Dated:  March  6,  2003. 
Michari  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington,  DC. 

IFR  Doc.  03-5831  Filed  3-11-03;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttte  Arts; 
Leadership  Initiatives  Advisory  Panel 

Piirsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Leadership 
Initiatives  Advisory  Panel  vfill  be  held 
by  teleconference  from  2:30  p.m.-3:30 
p.m.  on  Tuesday,  March  18,  2003  in 
Room  710  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  2,  2002,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (cK4),(6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  frtim  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
202/682-5691. 

Dated:  March  7.  2003.       ,' 
Kathy  Plowitz-Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  03-5951  Filed  3-11-03;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

.    The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  140th 
meeting  on  March  25-27,  2003, 11545 
Rockville  Pike,  RockviUe.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 


Tuesday,  March  25,  2003,  Conferenoe 
Room  T-2B3, 11545  RockviUe  Pike, 
RockviUe,  MD 

Working  Group  on  NRC  and  DOE 
Performance  Assessments:  Assumptions 
and  Differences  (Open)  " 

10  a.m.-10:10  a.m.:  Introductory 
Comments,  Statement  of  Objectives  and 
Overview  (Open) — ^The  Chairman  will 
open  the  meeting  and  then  turn  it  over 
to  the  Working  Group  Chairman  who 
will  state  the  objectives  of  the  Workshop 
and  provide  an  overview  of  the  sessions. 

The  theme  of  the  working  group  will 
be  how  to  achieve  appropriately 
credible  and  realistic  performance 
assessment  models  for  the  proposed 
high-level  waste  repository  at  Yucca 
Mountain,  NV.  While  the  total  scope  of 
the  performance  assessments  will  be 
discussed,  realism  of  the  source  term 
work  will  be  emphasized  because  it  wiU 
be  a  key  driver  in  the  performance  of  the 
proposed  repository. 

10:10  a.m.-10:50  a.m.:  Keynote 
Presentation:  Realism  in  Simulating 
Long-Term  Waste  Package  Corrosion 
and  Source  Term  (Open) — The 
Committee  will  hear  a  presentation  and 
view  on  the  development  of  a  realistic 
source  term  by  a  distinguished  expert. 

11:10  a.m.-ll:35  a.m.:  Introduction  to 
DOE'S  Total  System  Performance 
Assessment  (TSPA)  Model  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with  a 
representative  from  DOE  regarding  the 
DOE'S  Total  System  Performance 
Assessment  (TSPA). 

1 1 .35  a.m.-12  noon:  Introduction  to    . 
NRC's  Total-System  Performance    " 
Assessment  (TPA)  (Open)— The 
Committee  wrill  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC's  Office  of 
Nuclear  Material  Safety  and  Safeguards 
(NMSS)/Division  of  Waste  Management 
(DWM)  regarding  the  Total-System 
Performance  Assessment. 

1  p.m.-2:20  p.m.:  Overview  of  TSPA 
and  TPA:  Assumptions  and  Differences 
in  Approach  (Open) — ^The  Conunittee 
will  hear  presentations  and  hold 
discussions  with  representatives  of  the 
NRC's  NMSS/DWM  and  DOE  on  the 
overview  of  TSPA  and  TPA  focusing  on: 

•  Infiltration/tunnel  dripping 

•  Source  Term 

•  Near  Field 

•  Unsaturated  Zone 

•  Saturated  Zone 

•  Biosphere  and  dose 

3  p.m.S  p.m.:  Source  Term  Module 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  from  NRC's  NMSS/ 
DWM  and  DOE  regarding  the  source 
term  module. 
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5  p.m.-5:30 p.m.:  Public  Comments 
(Open) — The  Committee  will  make  time 
available  for  comments  from  the  public. 

Wednesday,  March  26,  2003, 
Coniierence  Room  T-2B3, 11545 
Rockville  Pike.  Rockville,  Maryland 

Working  Group  on  NRC  and  DOE 
Performance  Assessments:  Assumptions 
and  Differences  (Open)  (Continued) 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  (Open) — The  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  a.m.-10:35  a.m.:  Simplified 
Models  of  Key  Contributors  to  Dose 
Traced  through  Various  Modules 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC's 
NMSS/DWM  and  DOE  regarding  the  key 
contributors  as  traced  through  various 
modules  in  TSPA  and  TPA.  including: 

•  Infiltration/tuimel  dripping 

•  Source  Term 

•  Near  Field 

•  Unsaturated  Zone 

•  Saturated  Zone 

•  Biosphere  and  dose 

10:50  a.m.-12:45  p.m.:  Presentations 
by  representatives  of  the  State  of 
Nevada,  Counties.  Las  Vegas  Paiute 
Tribe,  and  Electric  Power  Research 
Institute  (Open) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
State  of  Nevada,  Counties,  Las  Vegas 
Paiute  Tribe,  and  Electric  Power 
Research  Institute  regarding  the  working 
group  on  NRC  and  DOE  performance 
assessments  for  the  proposed  high-level 
waste  repository  at  Yucca  Mountain, 
NV — assumptions  and  differences. 

2:15  p.m.-3:15  p.m.:  Working  Group 
Roundtable  Panel  Discussion  on  TSPA 
and  TPA:  Assumptions  and  Differences 
(Open) — The  Committee  will  have  a 
roundtable  panel  discussion  on  the 
topics  reviewed  during  the  Working 
Group  on  NRC  and  DOE  performance 
assessments  for  the  proposed  HLW 
repository  at  Yucca  Mountain,  NV — 
assimiptions  and  differences. 

3:15  p.m.-4:15  p.m.:  Committee 
Summary  Discussion  (Open) — The 
Committee  will  summarize  the  day's 
discussion. 

4:30  p.m.-5:20  p.m.:  Public  Comments 
(Open)— The  Committee  will  summarize 
the  major  themes  developed  during  the 
Working  Group. 

5:20  p.m.-5:30  p.m.:  Closing 
Comments  by  Working  Group  Chairman 
(Open) — The  Working  Group  Chairman 
will  conclude  the  formal  sessions  with 
some  brief  remarks. 

5:30  p.m.-€:15  p.m.:  Preparation  of 
ACNW  Report  (Open)— The  Committee 


will  discussed  the  principal  points  in  a 
proposed  ACNW  report  on  TSPA/TPA 
Working  Group. 

Thursday,  March  27. 2003,  Conference 
Room  2B3, 11545  Rockville  Pike, 
Rockville,  Maryland 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  by  the  ACNW  Chairman 
(Open)— The  ACNW  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  today's  sessions. 

8:35  a.m.-9:10  a.m.:  NRC/EPA 
Memorandum  of  Understanding  (MOU) 
Related  to  Decommissioning  and 
Decontaiiunination  of  Contaminated 
Sites  (Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  this  recent  (October  2002) 
MOU  between  the  NRC  and  the 
Environmental  Protection  Agency. 

9:10  a.m.-9:45  a.m.:  Discussion  of 
Self-Assessment  Survey  Preliminary 
Results  (Open) — The  Committee  will 
discuss  the  preliminary  results  of  the 
self-assessment  survey  of  the  ACNW's 
recent  activities. 

10  a.  m.-12  noon:  ACNW  Action  Plan 
(Open) — The  Committee  members  will 
discuss  an  update  to  the  ACNW  2002- 
2003  Action  Plan. 

1  p.m.-2:45  p.m.:  ACNW  Action  Plan 
(Open) — The  Committee  will  continue 
discussions  related  to  an  update  of 
ACNW  2002-2003  Action  Plan. 

2:45  p.m.-3  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  11,  200*  (67  FR  63459).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Howard  }.  Larson,  ACNW 
(Telephone  301/415-6805),  between 
7:30  a.m.  and  4  p.m.  e.t.,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  wiU  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 


time  to  be  set  aside  for  taking  pictures 
may  be  obtained  by  contacting  the 
AQiW  office,  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mx. 
Howard  J.  Larson  as  to  their  particiUar 
needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  viewing  on 
the  Internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron     ^ 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066).  between  7:30  a.m.  and 
3:45  p.m.  e.t.,  at  least  10  days  before  the 
meeting  to  ensure  the  availabihty  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  March  6,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-5869  Filed  3-11-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  Of  Availability  of  Modal 
Application  Concerning  Technical 
Specification  improvement  To  Extend 
Accumulator  Completion  Timea  for 
Weatlnghouae  Planta  Uaing  the 
Conaolldated  Une  Item  Improvement 
Procaaa 

AGENCY:  Nuclear  Regulatory 
Commission. 
ACT10N:-Notice  of  availabihty. 

summary:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulatory 
Commission  (NRC)  has  prepared  a 
model  appUcation  for  changing  the 
completion  time  from  1  hour  to  24 
hours  for  Condition  B  of  Technical 
Specification  (TS)  3.5.1, 


"Accumulators,"  for  Westinghouse 
nuclear  steam  supply  system  (NSSS) 
plants.  The  purpose  of  this  model  is  to 
permit  the  NRC  to  efficiently  process 
amendments  that  propose  to  modify  TS 
to  extend  the  completion  time  for 
accumulators.  Licensees  of  nuclear 
power  reactors  to  which  the  model 
applies  may  request  amendments 
utilizing  the  model  application. 
DATES:  The  NRC  staff  issued  a  Federal 
Register  notice  (67  FR  46542.  July  15, 
2002)  which  provided  a  model  safety 
evaluation  (SE)  and  a  model  no 
significant  hazards  consideration 
(NSHC)  determination  relating  to  the 
extension  of  the  completion  time  for  TS 
actions  related  to  accumulators.  The  - 
NRC  staff  hereby  annoimces  that  the 
model  SE  and  NSHC  determination  may 
be  referenced  in  plant-specific 
applications  to  extend  the  accimiulator 
completion  times  from  1  houi  to  24 
hours.  The  staff  has  posted  a  model 
appUcation  on  the  NRC  web  site  to 
assist  licensees  in  using  the 
consolidated  line  item  improvement 
process  (CLIIP)  to  request  the  subject  TS 
change.  The  NRC  staff  can  most 
efficiently  consider  applications  based 
upon  the  model  application  if  the 
application  is  submitted  within  a  year  of 
this  Federal  Register  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Reckley.  Mail  Stop:  0-7D1, 
Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555-  • 
0001 ,  telephone  301-4 1 5-1 323. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulatory  Issue  Summary  2080-06, 
"Consolidated  Line  Item  Improvement 
Process  for  Adopting  Standard 
Technical  Specifications  Changes  for 
Power  Reactors,"  was  issued  on  March 
20.  2000.  The  CLIIP  is  intended  to 
improve  the  efficiency  of  NRC  licensing 
processes.  This  is  accomplished  by 
processing  proposed  changes  to  the 
standard  technical  specifications  (STS) 
in  a  maimer  that  supports  subsequent 
license  amendment  applications.  The 
CLUP  includes  an  opportunity  for  the 
public  to  comnient  on  proposed  changes 
to  the  STS  following  a  preliminary 
assessment  by  the  NRC  staff  and  finding 
that  the  change  will  likely  be  offered  for 
adoption  by  licensees.  The  CLIIP  directs 
the  NRC  staff  to  evaluate  any  comments 
received  for  a  proposed  change  to  the 
STS  and  to  either  reconsider  the  change 
or  to  proceed  with  announcing  the 
availability  of  the  change  for  proposed 
adoption  by  licensees.  Those  licensees 
opting  to  apply  for  the  subject  change  to 


TS  are  responsible  for  reviewing  the 
staffs  evaluation,  referencing  the 
appUcable  technical  justifications,  and 
providing  any  necessary  plant-specific 
information.  Each  amendment 
application  made  in  response  to  the 
notice  of  availability  will  be  processed 
and  noticed  in  accordance  with 
applicable  rules  and  NRC  procedures. 

"This  notice  involves  the  extension 
from  1  hour  to  24  hours  of  the 
completion  time  for  Condition  B  of  TS 
3.5.1.  which  defines  requirements  for 
accumulators.  Accimiulators  are  part  of 
the  emergency  core  cooling  system  and 
consist  of  tanks  partially  filled  with 
borated  water  and  pressurized  with 
nitrogen  gas.  The  contents  of  the  tank 
are  discharged  to  the  reactor  coolant 
system  if.  as  during  a  loss  of  coolant 
accident,  the  coolant  pressure  decreases 
to  below  the  accumulator  pressure. 
Condition  B  of  TS  3.5.1  specifies  a 
completion  time  to  restore  an 
accumulator  to  operable  status  when  it 
has  been  declared  inoperable  for  a 
reason  other  than  the  boron 
concentration  of  the  water  in  the 
accumulator  not  being  within  the 
required  range.  This  change  was 
proposed  for  incorporation  into  the  STS 
by  the  Westinghouse  Owners  Group 
participants  in  the  Technical 
Specification  Task  Force  (TSTF)  and  is 
designated  TSTF-370.  TSTF-370  is 
supported  by  WCAP-15049-A.  "Risk- 
Informed  Evaluation  of  an  Extension  to 
Acciunulator  Completion  Times,"  dated 
May  18.  1999.  TSTF-370  can  be  viewed 
on  the  NRC  Web  site  [http:// 
www.nrc.gov). 

Applicability 

This  proposed  TS  change  to  revise  the 
completion  time  from  1  hour  to  24 
hours  for  Condition  B  in  TS  3.5.1  is 
applicable  to  all  Westinghouse  NSSS 
plants,  regardless  of  plant  vintage  and 
number  of  loops. 

The  CLIIP  does  not  prevent  licensees 
from  requesting  an  alternative  approach 
or  proposing  the  changes  without  the 
attached  model  SE  and  the  NSHC. 
Variations  from  the  approach 
recommended  in  this  notice  may, 
however,  require  additional  review  by 
the  NRC  staff  and  may  increase  the  time 
and  resources  needed  for  the  review. 

Public  Notices 

In  a  notice  in  the  Federal  Register 
dated  July  15,  2002  (67  FR  46542),  the 
NRC  staff  requested  comment  on  the  use 
of  the  CLIIP  to  process  requests  to 
extend  the  completion  time  from  1  hour 
to  24  hours  for  Condition  B  of  TS  3.5.1, 
"Accumulators." 

TSTF-370,  as  well  as  the  NRC  staff's 
SE  and  model  application,  may  be 


examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Docimient  Room,  located 
at  One  White  FUnt  North.  PubUc  File 
Area  01  F21, 11555  Rockville  Pike. 
Rockville,  Maryland.  Publicly  available 
records  are  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  (the 
Electronic  Reading  Room). 

The  NRC  staff  did  not  receive 
comments  following  the  notice 
soliciting  comments  about  the  use  of  the 
CLIIP  for  licensees  to  adopt  TSTF-370. 
As  described  in  the  model  application 
prepared  by  the  staff,  licensees  may 
reference  in  thefr  plant-specific 
applications  to  adopt  this  change  to  TS 
the  SE.  NSHC  determination,  and 
environmental  assessment  previously 
published  in  the  Federal  Register  (67 
FR  46452.  July  15.  2002). 

Dated  in  Rockville,  Maryland,  this  6th  day 
of  March,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Director,  Project  Directorate  IV,  Division  of 
Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation . 
(FR  Doc.  03-5871  Filed  3-11-03;  8:45  am) 
BILLING  CODE  799(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27657] 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  aa  Amended 
("Act") 

March  6,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application{s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  andVor  declaration(s)  and 
any  amendment{s)  is/are  available  for 
public  inspection  through  the 
Conunission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the     , 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  31,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
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should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
'hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  March  31.  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Allegheny  Energy,  Inc.  (70-8553) 

Allegheny  Energy.  Inc.  ("Allegheny"), 
a  registered  holding  company.  10435 
Downsville  Pike,  Hagerstown,  Maryland 
21740-1766.  has  filed  a  post-effective 
amendment  under  sections  6(a)  and  7  of 
the  Act  and  rule  54  under  the  Act. 

By  prior  orders  dated  September  14. 
1990  (HCAR  No.  25150),  March  17.  1987 
(HCAR  No.  24344).  June  19,  1984 
(HCAR  No.  23333).  June  23.  1983 
(HCAR  No.  22985),  April  29,  1980 
(HCAR  No.  21542),  and  August  5.  1977 
(HCAR  No.  20131).  the  Commission 
authorized  Allegheny  to  issue  and  sell 
up  to  12  million  shares  of  its  common 
stock  through  its  Employee  Stock 
Ownership  and  Savings  Plan 
("ESOSP") '  and  Dividend 
Reinvestment  and  Stock  Purchase  Plan 
("DRISP").^  By  order  dated  March  22, 
1995  (HCAR  No.  26255),  the 
Commission  also  authorized  Allegheny 
to  issue  up  to  an  additional  6.025 
million  shares  of  its  common  stock:  (1) 
Through  the  ESOSP;  (2)  through  the 
DRISP;  and  (3)  to  members  of 
Allegheny's  board  of  directors  that  are 
not  (during  their  terms  of  service  as  a 
director)  an  employee  of  Allegheny  or 
any  of  its  subsidiaries  ("Outside 
Director"). 

Allegheny  now  requests  authority  to 
issue  up  to  an  additional  20,500.000 
authorized  shares  of  its  common  stock 
through  December  31,  2008,  as  follows: 
up  to  20  million  shares  through  the 
ESOSP,  and  up  to  500,000  shares  as 
compensation  for  its  Outside  Directors.^ 


'  The  ESOSP  is  designed  to  enable  employees  of 
Allegheny  and  its  participating  subsidiaries  to 
provide  for  their  futures  through  tax  deferred  pre- 
tax contributions  (which  are  matched  by  employer 
contributions)  and  post-tax  contributions.  The 
savings  plan  is  comprised  of  two  portions:  An 
employee  stock  ownership  plan  as  described  in 
section  4975(e)(7)  of  the  Internal  Revenue  Code, 
which  is  designed  to  invest  primarily  in  shares  of 
Allegheny's  common  stock,  and  a  profit  sharing 
plan. 

'  Allegheny's  authority  increased  to  24  million 
shares  as  a  result  of  a  Iwo-for-one  stock  split, 
effective  November  4.  1993.  See  HCAR  No.  25911. 

'  Allegheny  stales  that  part  of  the  annnal 
compensation  it  offers  its  Outside  Directors  consists 
of  S12.000  worth  of  the  company's  common  stock. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary: 

(PR  Doc.  03-5875  Filed  3-11-03:  8:45  am) 
BILUNC  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34^7431 ;  File  No.  SR-Amex- 
2003-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC, 
Relating  to  the  Adoption  of  a  Per 
Contract  Licensing  Fee  for  the  iShares 
Cohen  &  Steers  Realty  Majors  Index 
Fund 

March  3.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
24,  2003,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  1,  II,  and  111  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  modify  its 
options  fee  schedule  by  adopting  a  per 
contract  license  fee  in  connection  with 
specialist  and  registered  options  traders 
transactions  in  options  on  the  iShares 
Cohen  &  Steers  Realty  Majors  Index 
Fund.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  fV  below.  The 
Amex  has  prepared  summaries,  set  forth 


in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  has  entered  into 
numerous  agreements  with  issuers  and 
owners  of  indexes  for  the  purpose  of 
trading  options  on  certain  exchange- 
traded  funds  ("ETFs").  This 
requirement  to  pay  an  index  license  fee 
to  third  parties  is  a  condition  to  the 
listing  and  trading  of  these  ETF  options. 
In  many  cases,  the  Exchange  is  required 
to  pay  a  significant  licensing  fee  to 
issuers  or  index  owners  that  may  not  be 
reimbursed.  In  an  effort  to  recoup  the 
costs  associated  with  index  licenses,  the 
Exchange  has  previously  established  a 
per  contract  licensing  fee  for  specialists  > 
and  registered  options  traders  ("ROTs") 
that  is  collected  on  every  transaction  in 
options  on  the  Nasdaq-100  Index 
Tracking  Stock  (QQQ).  the  Nasdaq-100 
Index  (NDX).  the  Mini-NDX  (MNX)  and 
on  the  S&P  100  iShares  (OEF).3 

The  purpose  of  the  proposed  fee  is  for 
the  Exchange  to  recoup  its  costs  in 
connection  with  the  index  Ucense  fee 
for  the  trading  of  options  on  the  iShares 
Cohen  &  Steers  Realty  Majors  Index 
Fund  (the  "Cohen  &  Steers  Fund"  or 
"Fund").  The  proposed  licensing  fee 
will  be  collected  on  every  option 
transaction  of  the  Cohen  &  Steers  Fund 
in  which  the  specialist  or  ROT  is  a 
party.  The  Exchange  proposes  to  charge 
$0.09  per  contract  side  for  options  on 
the  Cohen  &  Steers  Fund  (ICF). 
Accordingly,  the  Exchange  believes  that 
requiring  the  payment  of  a  per  contract 
licensing  fee  by  those  specialists  imits 
and  ROTs  that  are  the  primary 
beneficiaries  of  the  Exchange's  index 
license  agreements  is  justified  and 
consistent  with  the  rules  of  the 
Exchange  and  the  Act.  In  addition, 
passing  the  license  fee  (on  a  per  contract 
basis)  along  to  the  specialist  allocated  to 
the  Cohen  &  Steers  Fund  option  and  the 
ROT  trading  such  product  is  efficient 
and  consistent  with  the  intent  of  the 
Exchange  to  pass  on  its  non-reimbursed 
costs  to  those  market  participants  that 
are  the  primary  beneficiaries. 

The  Amex  notes  that  in  recent  years 
it  has  increased  a  number  of  member 
fees  to  better  align  Exchange  fees  with 
the  actual  cost  of  delivering  services  and 
reduce  Exchange  subsidies  of  such 


services.*  Implementation  of  this 
proposal  is  consistent  with  the 
reduction  and/or  elimination  of  these 
subsidies. 

The  Exchange  submits  that  the 
proposed  license  fee  will  provide 
additional  revenue  and  recoup  its  costs 
associated  with  the  trading  of  Cohen  & 
Steers  Fund  options.  In  addition,  the 
Amex  believes  that  this  fee  wrill  help  to 
allocate  to  those  specialists  and  ROTs 
transacting  in  Cohen  &  Steers  Fund 
options  a  fair  share  of  the  related  costs 
of  offering  such  options.  Accordingly, 
the  Exchange  believes  that  the  proposed 
fee  is  reasonable. 

(2)  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)*  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(4)^  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
has  become  effective  immediately 
pursuant  to  section  19(b)(3)(A)  of  the 
Act '  and  subparagraph  (f)(2)  of  rule 
19b-4  thereimder.*  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  chiinge,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  the 
furtherance  of  the  purposes  of  the  Act. 


'15U.S.C.  78»(b)(l). 
»17CFR240.19b-4. 


'  See  Securities  Exchange  Act  Release  No.  45163 
(December  18.  2001).  66  FR  66958  ([)ecember  27, 
2001).  and  File  No.  SR-Amex-2003-09,  filed  with 
the  Commission  on  February  19,  2003. 


*  See  Secuirities  Exchange  Act  Release  Nos.  45360 
(January  29,  2002).  67  FR  5626  (February  6.  2002) 
and  44286  (May  9.  2001).  66  FR  27187  (May  16. 
2001). 

s  15  U.S.C  78f(b). 
•15U.S.C78f[b)(4).     ■ 
T15  U.S.C.  78s(b)(3)(A). 

•  17  CFR  240.19b-4(f)(2). 


IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex- 
2003-11  and  should  be  submitted  by 
April  2.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  03-5876  Filed  3-11-03;  8:45  am] 
BILUNC  CODE  WIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
.review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
April  11,  2003.  If  you  intend  to 
comment  but  cannot  prepare  comments 
prompdy,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 


» 17  CFR  200.30-3(a)(12). 


documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPt^MENTARY  INFORMATION: 

Title:  Technology  Resources  Network 
(Tech-Net). 

No:  N/A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Business  Concern's. 

Responses:  300. 

Annual  Burden:  150. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  03-5894  Filed  3-11-03;  8:45  am) 

BKiJNG  COOE  802S-O1-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require     n^  -^ 
clearance  by  the  Office  of  Management      '^ 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
(no  change)  of  OMB-approved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 


11884 


Federal  Register /Vol.  68,  No.  48  /  Wednesday,  March  12,  2003 /Notices 


Federal  Register / Vol.  68,  No.  48 / Wednesday,  March  12.  2003 /Notices 


11885 


(OMB),  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA, 
New  Executive  Office  Building,  Room 
10235,  725  17th  St.,  NW.. 
Washington,  DC  20503.  Fax:  202- 
395-6974. 

(SSA),  Social  Security  Administration, 
DCFAM,  Attn:  Reports  Clearance 
Officer,  1338  Annex  Bldg.,  6401 
Security  Blvd.,  Baltimore,  MD  21235. 
Fax:  410-965-6400. 

I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instnmients  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454,  or  by  writing  to  the  address 
listed  above. 

1.  Statement  of  Employei^20  CFR 
404.801-404.803-0960-0030.  The 
information  collected  by  SSA  on  form 
SSA-7011  is  needed  to  substantiate 
allegations  of  wages  paid  to  workers 
when  those  wages  do  not  appear  in 
SSA's  records  of  earnings  and  the 
worker  does  not  have  proof  that 
payment  was  made.  This  information  is 
used  to  process  claims  for  social 
security  benefits  and  to  resolve 
discrepancies  in  earnings  records.  The 
respondents  are  certain  employers  who 
can  verify  allegations  of  wages  made  by 
the  wage  earner. 

Type  of  Request:  Extension  of  an 
ONffl-approved  Information  Collection. 

Number  of  Respondents:  925,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  308,333 
hours. 

2.  Request  to  be  Selected  as  Payee — 
20  CFR  404.2010-404.2025;  20  CFR 
416.601-416.665-0960-0014.  The 
information  collected  by  SSA  on  form 
SSA-1 1-BK  is  used  to  determine  the 
proper  payee  for  a  Social  Security 
beneficiary,  and  it  is  designed  to  aid  in 
the  investigation  of  a  payee  applicant. 
The  form  will  establish  the  applicant's 
relationship  to  the  beneficiary,  the 
justification  of  the  need  for  a  payee,  the 
concern  for  the  beneficiary  and  the 
manner  in  which  the  benefits  will  be 
used.  The  respondents  are  applicants  for 
selection  as  representative  payee  for  Old 
Age,  Survivors  and  Disability  Insurance, 
Supplemental  Security  Income  (SSI), 
and  title- Vin  Special  Veterans  Benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 
Number  of  Respondents:  2,121,686. 
Frequency  of  Response:  1. 


Average  Burden  Per  Response:  10.5 
minutes. 

Estimated  Annual  Burden:  371,295 
hours. 

3.  Appointment  of  Representation — 
20  CFR  404.1707,  410.684,  and 
416.1507-0960-0527.  The  information 
collected  by  SSA  on  form  SSA-1 696-U4 
is  used  to  verify  the  applicant's 
appointment  of  a  representative.  It 
allows  SSA  to  inform  the  representative 
of  items  which  afi^ect  the  applicant's 
claim.  The  affected  public  consists  of 
applicants  who  notify  SSA  that  they 
have  appointed  a  person  to  represent 
them  in  their  dealings  with  SSA  when 
claiming  a  right  to  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  551,520. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  91,920. 

4.  Application  for  Special  Benefits  for 
World  War  11  Veterans— 20  CFR, 
Subpart  C,  408-0960-0615.  Form  SSA- 
2000-F6  is  used  by  SSA  to  elicit 
information  necessary  to  determine  the 
entitlement  of  an  individual  to  a 
monthly  benefit  under  title  VIII  of  the 
Social  Security  Act.  The  respondents 
are  persons  outside  the  U.S.  applying 
for  benefits  for  themselves  (or  for 
someone  else)  under  title  VIII  of  the  Act. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  400. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20  - 
minutes. 

Estimated  Annual  Burden:  133  hours. 

5.  Third  Party  Liability  Information 
Statement— i2  CFR  433.136-433.139— 
0960-0323.  SSA  obtains  third  party 
liability  information  for  States  under  the 
terms  of  an  agreement  with  the  Centers 
for  Medicare  and  Medicaid  Services, 
which  oversees  administration  of  the 
Medicaid  program.  Medicaid  State 
agencies  use  the  information  that  SSA 
gathers  on  Form  SSA-8019-U2  to  bill 
third  parties  liable  for  medical  care, 
support,  or  services  to  insure  that 
Medicaid  remauns  the  payer  of  last 
resort.  The  respondents  are 
Supplemental  Security  Income 
applicants  and  beneficiaries. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  95,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  7,917 
hours. 

6.  Prohibition  of  Payments  of  SSI 
Benefits  to  Fugitive  Felons  and  Parole/ 


Probation  Violators— 20  CFR  416.708— 
0960-0617.  Section  1611(e)  of  the  Social 
Seciuity  Act  provides  that  a  person 
shall  not  be  considered  an  eligible 
individual  or  eligible  spouse  for 
purposes  of  the  SSI  program  for  any 
month  during  which  the  person  is 
fleeing  to  avoid  prosecution  for  a  crime, 
or  an  attempt  to  commit  a  crime,  which 
is  a  felony  under  the  laws  of  the  place 
from  which  the  person  flees  (or  which, 
in  the  case  of  the  State  of  New  Jersey, 
is  a  high  misdemeanor  under  the  laws 
of  the  State);  is  fleeing  to  avoid  custody 
or  confinement  after  conviction  for  a 
crime,  or  an  attempt  to  commit  a  crime, 
which  is  a  felony  under  the  laws  of  the 
place  from  which  the  person  flees  (or 
which,  in  the  case  of  the  State  of  New 
Jersey,  is  a  high  misdemeemor  under  the 
laws  of  the  State);  or  is  violating  a 
condition  of  probation  or  parole 
imposed  under  Federal  or  State  law.  20 
CFR  416.708  describes  events  which 
must  be  reported  by  an  individual 
receiving  SSI  benefits,  a  representative 
payee  for  an  SSI  recipient,  or  an 
applicant  awaiting  a  final  decision  on 
an  application  for  SSI  benefits.  The 
information  reported  will  be  used  by 
SSA  to  determine  eligibility  for  SSI 
benefits  or  whether  to  suspend  SSI 
benefit  payments.  The  respondents  are 
SSI  applicants  or  recipients,  or  the 
representative  payee  of  same,  who  are  in 
violation  of  the  above  stipulations. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  1,000. 

Freq  uency  of  Response ;  1 . 

Average  Burden  Per  Response:  1 
minute. 

Estimated  Annual  Burden:  17  hours. 

7.  Request  for  Internet  Service — 
Authentication— 20  CFR  401.45—0960- 
0596.  The  Information  collected  on  the 
electronic  request  for  Internet  Service, 
Authentication,  is  used  by  the  Social 
Security  Administration  to  identify  its 
customers  who  are  requesting  Privacy 
Act  protected  information.  The 
respondents  are  members  of  the  public 
who  request  services  from  SSA  through 
the  Internet. 

Type  of  Request:  Extension  of  an 
ON/ffl-approved  Information  Collection. 

Numtnsr  of  Respondents:  21,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  1.5 
minutes. 

Estimated  Annual  Burden:  525  hours. 

The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collection  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 


the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer^ 
410-965-0454  or  by  writing  to  the 
address  listed  above. 

Instructions  for  Completion  of  Federal 
Assistance  Application — 0960-0184. 
The  information  on  Form  SSA-96  will 
be  used  to  assist  SSA  in  selecting  grant 
proposals  for  funding  based  on  their 
technical  merits.  The  information  will 
also  assist  in  evaluating  the  soundness 
of  the  design  of  the  proposed  activities, 
the  possibilities  of  obtaining  productive 
results,  the  adequacy  of  resources  to 
conduct  the  activities  and  the 
relationship  to  other  similar  activities 
that  have  been  or  are  being  conducted. 
The  respondents  are  State  and  local 
governments.  State-designated 
protection  and  advocacy  groups, 
colleges  and  universities  and  profit  and 
nonprofit  private  organizations. 

Type  of  Request:  Extension  of  an 
OMB-approved  Information  Collection. 

Number  of  Respondents:  200. 

Frequency  of  Response:  8. 

Average  Burden  Per  Response:  14 
hours. 

Estimated  Annual  Burden:  22,400 
hoiirs. 

Dated:  March  6,  2003.  ' 

Elizabeth  A.  Davidson, 

Reports  Clearance  Officer.  Social  Security 

Administration. 

[FR  Doc.  03-5789  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Office  of  the  Secretary,  r\ 
Department  of  Transportation  (DOT). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
renewal  and  comment.  The  ICR 
describes  the  natiire  of  the  information 
collection  and  its  expected  cost  and 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  December 
24,  2002  [67  FR  78558].  No  comments 
were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  April  11,  2003  to:  Attention 
DOT/OST  Desk  Officer,  Office  of 


Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,   • 
Docket  Library,  Room  10102,  725  17th 
Street,  NW.,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  C.  Ashby,  Office  of  the  Secretary, 
Office  of  Assistant  General  Counsel  for 
Regulation  and  Enforcement, 
Department  of  Transportation,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590,  Telephone  (202)  366-9310, 
(voice)  202-366-9313  (fax)  or  at 
bob.ashby@ost.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Office  of 
the  Secretary  (OST) 

Title:  Report  of  DBE  Awards  and 
Commitments. 

OMB  Control  Number:  2105-0510. 

Armual  Estimated  Burden:  1.46 
million  hours. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

•  Issued  in  Washington,  DC  on  March  5, 
2003. 

Michael  A.  Robinson, 
Clearance  Officer,  Department  of 
Transportation. 
[FR  Doc.  03-5882  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Meeting  of  ttie  Transportation  l.atx>r- 
Management  Board 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  aimounces  a 
meeting  of  the  Transportation  Labor- 
Management  Board  (Board).  Notice  of 
the  meeting  is  required  imder  the 
Federal  Advisory  Committee  Act. 

Time  and  Place:  The  Board  will  meet 
on  Wednesday,  March  26,  2003,  at  9 
a.m.,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  room 
7418,  400  Seventh  Street,  SW., 


Washington,  DC  20590.  The  room  is 
located  on  the  7th  floor. 

Type  of  Meeting:  The  meeting  is  open 
to  the  public.  Please  note  that  visitors 
without  a  government  identification 
badge  should  enter  the  Nassif  Building 
at  the  Southwest  lobby,  for  clearance  at 
the  Visitor's  Desk.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  EKDT  to  obtain 
appropriate  accommodations. 

Point  of  Contact:  Stephen  Gomez, 
U.S.  Department  of  Transportation, 
Office  of  the  Secretary,  Workferce 
Environment  and  Pay  Division,  M-13, 
Nassif  Building,  400  Seventh  Street, 
SW.,  room  7411,  Washington,  DC  20590, 
(202) 366-9455. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  determine 
the  issues  the  Board  will  address, 
establish  priorities,  and  review  the 
revised  Transportation  Labor-  • 
Management  Board  Charter. 

Public  Participation:  We  invite 
interested  persons  and  organizations  to 
submit  comments.  Mail  or  deliver  your 
comments  or  recommendations  to 
Stephen  Gomez  at  the  address  shown 
above.  Comments  should  be  received  by 
March  18,  2003  in  order  to  be 
considered  at  the  March  26th  meeting.   • 

Issued  in  Washington,  DC,  on  March  6, 
2003. 
For  ihfe  U.S.  Department  of  Transportation. 

Linda  Moody, 

Associate  Director,  Workforce  Environment 
and  Pay  Division. 

[FR  Doc.  03-5921  Filed  3-11-03:  8:45  am] 
BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Revisions  to  Advisory 
Circular  25.783-1,  Fuselage  Doors  and 
Hatct>es 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  advisory 
circular  and  request  for  comments. 

SUMMARY:  The  Federal  Aviation  « 

-Administration  invites  public  comment 
on  proposed  revisions  to  Advisory 
Circular,  AC  25.783-1,  "Fuselage  Doors 
and  Hatches."  The  revised  advisory 
circular  provides  guidance  for 
demonstrating  compliance  with 
proposed  revisions  to  the  design 
standards  for  fuselage  doors  and 
hatches,  published  earlier  this  year. 
This  notice  provides  interested  persons 
an  opportunity  to  comment  on  the 
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revised  advisory  material  concurrent 
with  the  proposed  rule. 
DATES:  Comments  must  be  received  on 
or  before  April  14.  2003. 
ADDRESSES:  You  should  send  your 
comments  to  the  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Attention:  Jeff  Gardlin, 
Airframe/Cabin  Safety  Branch,  ANM- 
115,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056.  You  may  also  fax  your 
comments  to  425-227-1149,  or  you  may 
send  your  comments  electronically  to: 
jeff.gardlin@faa.gov.  You  may  review  all 
comments  received  at  the  above  address 
between  7:30  a.m.  and  4  p.m.  weekdays, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 

Gardlin  at  the  above  address,  telephone 

425-227-2136. 

SUPPLEMENTARY  INFORMATION: 

How  Do  I  Obtain  a  Copy  of  the 
Proposed  Advisory  Circular? 

You  may  obtain  an  electronic  copy  of 
the  proposed  advisory  circular  at  the 
following  hitemet  address:  http:// 
www.airweb.faa.gov/DraftAC.  If  you  do 
not  have  access  to  the  hitemet,  you  may 
request  a  copy  by  contacting  Jeff  Gardlin 
at  the  address  or  phone  numiier  listed 
earlier  in  this  announcement. 

How  Do  I  submit  Comments  on  the 
Proposed  Advisory  Circular? 

■  You  are  invited  to  comment  on  the 
proposed  AC  by  submitting  written 
comments,  data,  or  views.  You  must 
identify  the  AC  by  title  and  submit  your 
comments  in  duplicate  to  the  address 
specified  above.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date  for  conunents  before 
issuing  the  final  AC. 

Discussion 

By  separate  notice  publish  in  the 
Federal  Register  (68  FR  1932,  January 
14,  2003),  the  FAA  proposes  to  amend 
the  design  standards  for  fuselage  doors 
on  transport  category  airplanes. 
Currently,  most  of  the  relevant 
standards  are  found  in  title  14,  Code  of 
Federal  Regulations  (CFR),  §  25.783, 
"Doors."  The  proposed  revision  would 
improve  door  integrity  by  providing 
design  standards  that  would  ensure  that 
doors  remain  secure  imder  all 
circumstances  that  service  experience 
has  shown  can  occur. 

We  prepared  a  proposed  revision  to 
AC  25.783-1,  "Fuselage  Doors  and 
Hatches,"  to  provide  guidance  on  one 
means  of  showing  compliance  with  the 
proposed  revised  requirements  of 
§  25.783.  The  means  of  comphatice 


described  in  the  proposed  AC  provides 
guidance  to  supplement  the  engineering 
and  operational  judgment  that  must 
form  the  basis  fo  any  compliance 
findings  on  the  structural  and  functional 
safety  standards  for  doors  and  their 
operating  systems. 

Harmonization  of  Standards  and 
Guidance 

The  proposed  AC  is  based  on 
recommendations  submitted  to  the  FAA 
by  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  The  FAA  tasked 
ARAC  (63  FR  50954.  September  23, 
1998)  to  provide  advice  and 
recommendations  on  "harmonizing" 
certain  sections  of  part  25  with  the 
counterpart  standards  contained  in  Joint 
Aviation  Requirements  (JAR)  25.  The 
goal  of  "harmonization  tasks,"  such  as 
this,  is  to  ensure  that: 

•  Where  possible,  standards  and 
guidance  do  not  require  domestic  and 
foreign  parties  to  manufacture  or 
operate  to  different  standards  for  each 
country  involved;  and 

•  The  standards  and  guidance  adopted 
are  mutually  acceptable  to  the  FAA  and 
the  foreign  aviation  authorities. 

The  guidance^contained  in  the 
proposed  AC  has  been  harmonized  with 
that  of  the  JAA,  and  provides  a  method 
of  compliance  that  has  been  found 
acceptable'  to  both  the  FAA  and  JAA. 

The  FAA  is  making  the  AC  available 
as  it  was  recommended  hom  the 
Aviation  Rulemaking  Advisory 
Committee.  However,  certain  events 
subsequent  to  the  recommendation 
being  received  by  the  FAA  have  raised 
concerns  regarding  the  guidance 
contained  in  paragraph  9b(2)  with 
regard  to  differential  pressures  under 
which  doors  can  be  opened.  Therefore, 
the  FAA  specifically  invites  comments 
on  this  aspect  of  the  guidance. 

Issuance  of  the  revised  AC  is 
contingent  on  fined  adoption  of  the 
proposed  changes  to  the  relevant 
regulations. 

Issued  in  Renton,  Washington,  on  March  3. 
2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-5932  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Revised  Advisory  Circular 
(AC)  121 .445-1 E,  Pilot-in-Command 
Qualifications  for  Special  Airports,  14 
CFR  Part  121,  Section  121.445 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availability  of 
proposed  revised  AC  and  request  for 
comments. 

SUMMARY:  The  proposed  AC  provides 
information  for  all  title  14  of  the  Code 
of  Federal  Regulations  (14  CFR)  part  119 
certificate  holders  who  conduct 
operations  under  14  CFR  part  121 
concerning  those  airports  where  the 
Administrator  has  determined  that 
special  quaUfications  are  required  of 
pilots-in-command  as  provided  in  part 
121,  section  121.445.  Additionally,  this 
AC  provides  a  suggested  format  for 
certificate  holders,  their  pilots,  and 
other  persons  to  use  to  assess  whether 
an  individual  airport  should  be 
designated  as  a  special  qualification 
airport. 

DATES':  Conunents  must  be  received  on 
or  before  April  11,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Air  Carrier  Operations 
Branch,  AFS-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

Comments  Invited:  A  copy  of  the. 
proposed  AC  can  be  found  at  the 
following  Web  address:  http:// 
www.opspecs.com/ops/defauIt.htm. 
Additionally,  a  paper  copy  of  the  draft 
AC  can  be  obtained  by  contacting  AFS- 
220  at  the  above  address.  Comments  are 
invited  on  all  aspects  of  the  proposed 
AC.  Commenters  should  note  that  there 
are  several  new  airports  added  to  this 
AC  (as  indicated  by  the  effective  date) 
and  one  airport  removed  (Marquette, 
Michigan).  When  submitting  comments 
to  AFS-220,  commenters  must  identify 
file  nimiber  AC  121.445-lE.  Comments 
may  be  inspected  at  the  above  address 
between  8  a.m.  and  3  p.m.  e.s.t.  on 
weekdays,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Penland.  AFS-220,  at  the  above 
address  or  telephone  at  (202)  267-8166. 

Issued  in  Washington,  EXH.  on  March  4, 
2003. 

Louis  C.  Cusimano, 

Deputy  Director,  Flight  Standards  Service. 
[FR  Doc.  03-5935  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2003-10] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions  for  exemption. 

summary:  Piu-suant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  simimary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  pubUcation  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Buchanan-Sumter  (202)  267- 
7271,  Vanessa  Wilkins  (202)  267-8029, 
or  Denise  Emrick  (202)  267-5174,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  piu'suant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  March  7, 
2003. 

Richard  D.  McCurdy, 
Acting  Assistant  Chief  Counsel  for 
Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2002-12696. 

Petitioner:  Classic  Helicopter 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  Classic  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 

Grant,  August  26,  2002,  Exemption  No. 
7870 

Docket  No.:  FAA-2000-8474. 

Petitioner:  Howell  Enterprises,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition: To  permit  Howell 
Enterprises,  Inc.  to  operate  certain 
aircraft  under  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed. 


Grant,  August  28,  2002,  Exemption  No. 
7427A 

Docket  No. :  FAA-2Q00-8143. 

Petitioner:  Peninsula  Airways,  Inc., 
d.b.a.  PenAir. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2).       - 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PenAir  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed. 

Grant,  August  28,  2002,  Exemption  No. 
7402A 

Docket  No.:  FAA-2000-7980. 

Petitioner:  Air  Transport  Association 
of  America. 

SecUon  of  14  CFR  Affected:  14  CFR 
121.311(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA-member 
airlines  and  other  similsu'ly  situated  part 
121  operators  to  permit  qualified  flight 
attendants  not  required  by  §  121.391(c) 
to  perform  duties  related  to  the  safety  of 
the  airplane  and  its  occupants  during 
aircraft  movement  on  the  surface. 

Grant,  August  28,  2002,  Exemption  No. 
5533E 

Docket  No.:  FAA-2000-8340. 

Petitioner:  Rocky  Moimtain  Holdings, 
LLC. 

SecUon  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Rocky  Mountain 
Holdings  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed. 

Grant,  August  28,  2002.  Exemption  No. 
5774F 

Docket  No.:  FAA-2000-8590. 

Petitioner:  Delta  Air  Lines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.339(a)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Delta  to  replace 
its  approved  pyrotechnic  signaling 
devices  aboard  its  aircraft  with  hand- 
held, high-intensity,  strpboscopic  light 
sources. 

Denial,  August  28,  2002,  Exemption  No. 
7873 

Docket  No.:  FAA-2002-12797. 

Petitioner:  Business  Jet  Services,  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
135.152. 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  Business  Jet 
Services  to  operate  two  British 
Aerospace  BACl-11  400  series 
airplanes  under  part  135  without 
recording  the  parameters  listed  in 
§  135.152(b)(1)  within  the  ranges, 
accuracies,  resolutions,  and  sampling 


intervals  specified  in  appendix  D  to  part 
135. 

Denial,  August  28,  2002,  Exemption  No. 
7872 

Docket  No.:  FAA-2001-8744. 

Petitioner:  Evergreen  Air  Venture" 
Museum. 

Section  of  14  CFR  Affected:  14  CFR  * 
91.315,  91.319(a),  119.5(g),  and 

119.21(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Evergreen  to 
operate  various  aircraft,  which  hold 
limited,  experimental,  and  standard 
airworthiness  certificates  for  the 
purpose  of  carrying  passengers  on  local 
flights  in  retiuTi  for  donations. 

Partial  Grant,' August  28,  2002, 
Exemption  No.  6632D  . 

Docket  No.:  FAA-2002-13012. 

Petitioner:  Frontier  Flying  Service, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Frontier  Flying 
Service  to  operate  certain  aircraft  under 
part  135  without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant.  August  28,  2002,  Exemption  No. 
7874 

Docket  No.:  FAA-2002-12892. 

Petitioner:  Columbiana  County  Pilots 
Association. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  1  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Columbiana  to 
conduct  local  sightseeing  flights  during 
October  2002,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  August  28.  2002,  Exemption  No. 
7875 

Docket  No.:  FAA-2002-13151. 

Petitioner:  Elliott  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Elliott  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft. 

Grant,  August  30,  2002,  Exemption  No. 
7 347 A 

Docket  No. :  FAA-2002-1 3 1 34. 

Petitioner:  Ram  Air  Freight.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ram  Air  to 
operate  certain  aircraft  under  part  135 


11888      _  _    Federal  Register /Vol.  68,  No.  48  /  Wednesday,  March  12j  2003 /Notices 


Federal  Register /Vol.  68,  No.  48  /  Wednesday.  March  12.  2003 /Notices 


11889 


without  a  TSO-Cl  1 2  (Mode  S) 
transponder  installed  in  each  aircraft. 

Grant,  September  3,  2002,  Exemption 
No.  7876 

Docket  No.:  FAA-2002-12993. 

Petitioner:  Stallion  51  Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
91.315. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Stallion  51  to 
provide  initial  and  recurrent  training, 
and  training  under  contract  with  the 
U.S.  military  in  its  two  North  American 
TF-51  airplanes  certificated  as  limited 
category  civil  aircraft,  subject  to  certain 
conditions  and  limitations. 

Grant.  September  4,  2002,  Exemption 
No.  681  IB 

Docket  No.:  FAA-2000-8533. 

Petitioner:  Israel  Aircraft  Industries. 

Section  of  14  CFR  Affected:  14  CFR 
61.77(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Israel  Aircraft 
Industries  to  obtain  special  purpose 
pilot  authorizatioiis  for  its  pilot 
employees  for  the  purpose  of 
periforming  ferry/delivery  flights  for  its 
U.S.  customers. 

Grant,  September  9,  2002,  Exemption 
No.  7406A 

Docket  No.:  FAA-2002-12831. 

Petitioner:  Air  Transport  Association. 

Section  of  14  CFR  Affected:  14  CFR 
61.157(a);  item  I  (b)  of  appendix  A  to 
part  61;  121.424(a),  (b),  and  (d)(1);  item 
1(a)  of  appendix  E  to  part  121;  and  item 
1(b)  of  appendix  F  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Transport 
Association  member  airlines  and  other 
qualifying  part  121  certificate  holders  to 
conduct  training  and  checking  of  pilots 
on  airplanes  that  require  two  flight 
crewmembers  for  the  required  preflight 
inspection,  both  interior  and  exterior, 
using  approved  advanced  pictorial 
means. 

Gmnt,  September  9,  2002,  Exemption 
No.  44161 

Docket  No.:  FAA-2 000-8 100. 

Petitioner:  Northwest  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.401(c),  121.433(c)(l)(iii).  121.440(a), 
and  121.441(a)(1)  and  (b)(1);  appendix  F 
to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Northwest 
Airlines  (NWA)  to  combine  recurrent 
flight  and  ground  proficiency  checks  for 
NWA's  fli^t  crewmembers  in  a  single 
annual  training  and  proficiency 
evaluation  program  and  meet  the  line 
check  requirements  of  §  121.440(a)  and 
SFAR  No.  58  through  an  FAA-approved 
alternative  line  check  program. 


Grant,  September  1 1 ,  2002,  Exemption 
No.  5815E 

Docket  No.:  FAA-2002-13346. 

Petitioner:  Westjet  Air  Center,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Westjet  to 
operate  certain  aircraft  under  part  135 
without  a  TSCM:i12  (Mode  S) 
transponder  installed  in  the  aircraft. 

Gmnt,  September  13,  2002,  Exemption 
No.  7881 

Docket  No.:  FAA-2002-13178. 

Petitioner:  Cedar  Valley  Air  Charter. 
LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Cedar  Valley  Air 
Charter  to  operate  certain  aircraft  under 
part  135  without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant.  September  13,  2002,  Exemption 
No.  7880 

Docket  No.:  FAA-2002-13232. 

Petitioner:  California  Shock/Trauma 
Air  Rescue. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  California  Shock/ 
Trauma  Air  Rescue  to  operate  certain 
aircraft  under  part  135  without  9  TSO- 
Cl  12  (Mode  S)  transponder  installed  in 
the  aircraft. 

Grant.  September  13.  2002.  Exemption 
No.  7883 

Docket  No.:  FAA-2002-13165. 

Petitioner:  TransNorthem  LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TransNorthem  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant.  September  13.  2002.  Exemption 
No.  7882 

Docket  No.:  FAA-2002-13180. 

Petitioner:  Ryan  International 
Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.203(a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ryan  to  operate 
temporarily  its  U.S.-registered  aircraft 
following  the  incidental  loss  or 
mutilation  of  that  aircraft's 
airworthiness  certificate  or  registration 
certificate,  or  both. 

Grant,  September  1 7.  2002.  Exemption 
No.  6571C 

Docket  No.:  FAA-20G1-8634. 


Petitioner:  Comair,  Inc.  d.b.a.  Delta 
Connection. 

Section  of  14  CFR  Affected:  14  CFR 
93.217. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Delta  Cormection 
carriers  to  conduct  domestic  operations 
using  its  eight  international  slots  at 
LaGuardia  Airport. 

Grant,  September  19,  2002,  Exemption 
No.  7434A 

Docket  No. :  FAA-2002-1 3275. 

Petitioner:  Frankfort  Flight  Service, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Frankfort  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  September  20,  2002.  Exemption 
No.  7888 

Docket  No.:  FAA-2002-13210. 

Petitioner:  American  Trans  Air 
Execujet,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Execujet  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  September  20.  2002.  Exemption 
No.  7889 

Docket  No.:  FAA-2002-13222. 

Petitioner:  WingsAir,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  WingsAir  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  1 2  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  September  20.  2002,  Exemption 
No.  7890 

Docket  No.:  FAA-2002-12253. 

Petitioner:  Continental  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.440(a)  and  (b)(3),  and  Special 
Federal  Aviation  Regulation  (SFAR)  58, 
paragraph  6(b)(3)(ii)(A). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Continental  to 
meet  line  check  requirements  using  an 
alternative  line  check  program. 

Grant,  September  23,  2002,  Exemption 
No.  7861A 

Docket  No. :  FAA-2002-1 3066. 

Petitioner:  Department  of  the  Army. 

Section  of  14  CFR  Affected:  14  CFR 
91.209(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Army  to 


conduct  certain  military  training 
operations  at  night  vdthout  lighted 
aircraft  position  lights. 

Grant,  September  25,  2002,  Exemption 
No.  3946H 

Docket  No.:  FAA-2002-1 3273. 

Petitioner:  Stuart  Air  Show.       

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353.  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Visiting  Nurse 
Association  to  conduct  local  sightseeing 
flights  during  November  2002.  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  September  26,  2002,  Exemption 
No.  7894 

Docket  No.:  FAA-2001-10831. 

Petitioner:  Pomona  Valley  Pilots 
Association. 

Section  of  14  CFR  Affetted:  14  CFR 
135.251, 135.255.  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Pomona  Valley 
Pilots  Association  to  conduct  local 
sightseeing  flights  during  January  2003, 
for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  September  26,  2002.  Exemption 
No.  7895 

Docket  No.:  FAA-2001-10165. 

Petitioner:  North  Jersey  Chapter  of  the 
Ninety-Nines,  Inc.  

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ninety-Nines  to 
conduct  local  sightseeing  flights  during 
October  2002,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  September  26,  2002,  Exemption 
No.  7896 

rtocJtet  No.  FAA-2000-8148. 

Petitioner:  Epps  Air  Service,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Epps  to  operate 
certain  aircraft  under  part  135  without 
a  TSC-C112  (Mode  S)  transponder 
installed  on  those  aircraft. 

Grant,  September  26,  2002,  Exemption 
No.  6037D 

Docket  No.:  FAA-2002-1 3 352. 

Petitioner:  Vermont  Pilots 
Association. 


Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Vermont  Pilots 
Association  to  conduct  local  sightseeing 
flights  during  September  2002,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  September  27,  2002,  Exemption 
No.  7892 

Docket  No.:  FAA-2002-13316. 

Petitioner:  Monterey  Bay  Chapter  of 
the  Ninety-Nines,  Inc.  

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ninety -Nines  to 
conduct  local  sightseeing  flights  during 
October  2002,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  September  30,  2002,  Exemption 
No.  7898 

Docket  No.:  FAA-2002-1 3009. 

Petitioner:  National  Air 
Transportation  Association.         

Section  of  1 4  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and  from 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  National  Air 
Transportation  Association  members  to 
conduct  up  to  4  local  sightseeing  flights 
per  year  for  compensation  or  hire,  at 
charity  or  community  events,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant  September  30,  2002,  Exemption 
No.  7899 

Docket  No.:  FAA-2001-9128. 

Petitioner:  The  Federal  Aviation 
Administration  Aviation  System 
Standards  (AVN)  and  the  U.S.  Air  Force 
Flight  Inspec^on  Center  (FIC). 

Section  of  14  CFR  Affected:  14  CFR 
91.119(b)  and  (c),  91.159,  91.175(a)  and 
(b),  and  91.179. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  FAA  AVN 
and  the  USAF  FIC  to  deviate  from 
certain  flight  rules  required  by  subpart 
B  of  part  91  while  conducting  flight 
inspections  of  air  navigation  facilities 
and  instrument  approach  procedures. 

Grant.  October  8.  2002,  Exemption  No. 
5118E 

Docket  No.:  FAA-2002-1 3326. 

Petitioner:  Western  North  Carolina 
Pilots  Association. 


Section  of  14  CFR  Affected:  14  CFR 
135.251. 135.255,  and  135.353.  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Western  North 
Carolina  Pilots  Association  to  conduct 
local  sightseeing  flights  during  October 
2002,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  October  10,  2002.  Exemption  No. 
7903. 

Docket  Afo.:  FAA-2002-1 3443. 

Petitioner:  Moody  Aviation.      

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353.  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mpody  to 
conduct  local  sightseeing  flights  during 
October  2002,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135.  ' 

Gmnt,  October  16,  2002,  Exemption  No. 
7907 

Docket  No.:FAA-2002-13153. 

Petitioner:  Ottmnwa  Flying  Service. 
Inc.  

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ottiunwa  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  October  10, 2002,  Exemption  No. 
7905 

Docket  No.:  FAA-2002-1 3288. 

Petitioner:  Ozark  Air  Charter 
Company,  Inc.  - 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  Ozark  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-Cl  12  (Mode  S)  transponder 
installed  in  each  aircraft. 

Gmnt.  October  10, 2002,  Exemption  No. 
7906 

Docket  No.:  FAA-2002-13437. 

Petitioner:  Jet  Share  US,  LLC. 
.   Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Jet  Share  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  in  the  aircraft. 

Gmnt.  October  10.  2002.  Exemption  No. 
7904 

DoQket  No. :  FAA-2000-8429. 
Petitioner:  North  Star  Air  Cargo,  Inc. 
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Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  North  Star  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant.  October  10.  2002.  Exemption  No. 
6878B 

Docket  No.:  FAA-2000-7988. 

Petitioner:  RGT  Air  Freight. 

SecUon  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  RGT  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  each  aircraft. 

Grant.  October  15,  2002.  Exemption  No. 
7386A 

Docket  No. :  FAA-2001-8685. 

Petitioner:  Advantage  Air  Charter 
LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Advantage  Air 
Charter  to  operate  certain  aircraft  under 
part  135  without  a  TSO-C112  (Mode  S) 
transponder  installed  on  each  aircraft. 

Grant.  October  15,  2002.  Exemption  No. 
7441 A 

Docket  No.:  FAA-2002-13317. 

Petitioner:  James  R.  Weiss. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  James  R.  Weiss  to 
act  as  a  pilot  in  operations  conducted 
imder  part  121  after  reaching  his  60th 
birthday. 

Denial.  October  21.  2002.  Exemption 
No.  7910 

Docket  No.:  FAA-2002-13297. 

Petitioner:  United  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.665  and  121.697(a)  and  (b). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  United  Airlines 
to  continue  to  use  computerized  load 
manifests  that  bear  the  printed  name 
and  position  of  the  person  responsible 
for  loading  the  aircraft,  instead  of  the 
person's  signatiue. 

Grant,  October  23,  2002,  Exemption  No. 
2466N 

Docket  No.:  FAA-2001-9032. 

Petitioner:  Ameriflight,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
61.3(a)  and  (c).  91.203  (a)  and  (b), 
121.153(a)(1)  and  121.383(a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ameriflight  to 
temporarily  operate  its  aircraft  in 


accordance  with  parts  121  and  135 
without  those  aircraft's  airworthiness 
and  registration  certificates  onboard; 
and  without  the  pilots  having  their  pilot 
and  medical  certificates  in  their 
personal  possession,  while  obtaining 
replacements,  subject  to  certain 
conditions  and  limitations. 

Grant.  October  23,  2002,  Exemption  No. 
7143B 

Docket  No.:  FAA-2001-9618. 

Petitioner:  United  States  Air  Force. 

Section  of  14  CFR  Affected:  14  CFR 
91.209(a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United  States  Air 
Force  to  conduct  helicopter  night-vision 
flight  training  operations  using  two  or 
more  aircraft  without  lighted  aircraft 
position  lights  at  or  below  500  feet 
above  ground  level. 

Grant.  October  24.  2002.  Exemption  No. 
5891C 

Docket  No.:  FAA-2002-13588. 

Petitioner:  United  States  Hang  Gliding 
Association,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and  (b). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  United  States 
Hang  Gliding  Association  to  operate 
unpowered  ultralight  vehicles  weighing 
less  than  155  pounds,  with  another 
occupant,  for  the  piupose  of  sport, 
training,  or  recreation. 

Grant.  October  25,  2002.  Exemption  No. 
4721H 

Docket  No.:  FAA-2002-13614. 

Petitioner:  American  Aerospace 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c){2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  American 
Aerospace  Corporation  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 

Grant,  October  28,  2002,  Exemption  No. 
7913 

Docket  No.:  FAA-2002-13621. 

Petitioner:  Alpine  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Alpine  to  operate 
certain  aircraft  under  part  135  without 
a  TSCM:i12  (Mode  S)  transponder 
installed  in  the  aircraft. 

Grant.  October  28.  2002.  Exemption  No. 
7912 

Docket  No.:  27606. 

Petitioner:  Robert  Essell.  

Section  of  1 4  CFR  Affected:  14  CFR 
61.3(d)(2)  and  91.319. 


Description  of  Relief  Sought/ 
Disposition:  To  permit  Robert  Essell  to 
use  experimental  aircraft  for 
introductory  flights,  instructional 
flights,  and  flight  demonstrations. 

Denial.  October  25,  2002,  Exemption 
No.  7911 

Docket  No.:  FAA-2000-8153. 

Petitioner:  American  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.317(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  American  to 
operate  its  Boeing  737  and  777  aircraft 
with  "No  Smoking"  signs  that  are 
always  illiuninated. 

Grant,  October  30,  2002.  Exemption  No. 
6853B 

Docket  No.:  FAA-2000-8526. 

Petitioner:  Aviation  Specialists,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aviation 
Specialists  Inc  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  in  each 
aircraft. 

Grant,  November  1.  2002,  Exemption 
No.  7443A 

Docket  No.:  FAA-2002-13076. 

Petitioner:  Spokane  Airways,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Spokane  Airways 
to  operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  each  aircraft. 

Grant.  November  1,  2002.  Exemption 
No.  7914 

Docket  No.:  FAA-2002-13132. 

Petitioner:  Executive  Airlines,  Inc. 
and  American  Eagle  Airlines,  Inc. 

Section  of  14  CFR  Affected:  Section  V. 
paragraph  A.l,  and  section  LX, 
paragraph  A.2,  of  appendix  I  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  employees 
performing  safety-sensitive  functions  for 
American  Eagle  to  perform  identical 
functions  for  Executive,  without  being 
subject  to  additional  preemployment 
drug  testing. 

Grant,  November  7,  2002,  Exemption 
No.  7916 

Docket  No.:  FAA-2600-8428. 

Petitioner:  Delta  Air  Lines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
25.791(a)  and  121.317(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Delta  to  operate 
its  McDonnell  Douglas  MD-90  aircraft 
with  "No  Smoking"  signs  that  are 


always  illuminated  provided  Delta 
operates  those  aircraft  in  a  manner  that 
continues  to  prohibit  smoking  on  board 
the  affected  aircraft  at  all  times. 

Grant.  November  7,  2002,  Exemption 
No.  6034D 

DocJtef  No.;  FAA-2002-13602. 

Petitioner:  Eagle  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Eagle  Aviation  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant.  November  13.  2002.  Exemption 
No.  7919 

Docket  No.:  FAA-2001-9031. 

Petitioner:  Houston  Helicopters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Houston 
Helicopters,  Inc.  to  operate  certain 
aircraft  imder  part  135  without  a  TSO- 
C112  (Mode  S)  transponder  installed  on 
those  aircraft. 

Grant,  November  13. 2002,  Exemption 
No.  7501A 

Docket  No.:  FAA-2000-8391. 

Petitioner:  Ed's  Flying  Service,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ed's  Flying 
Service,  Inc.  to  operate  certain  aircraft 
imder  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  those 
aircraft. 

Grant,  November  13,  2002.  Exemption 
No.  7494A 

Docket  No.:  FAA-2002-13599. 

Petitioner:  Dynamic  Aviation  Group, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Dynamic 
Aviation  to  operate  certain  aircraft 
imder  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  in  the 
aircraft. 

Grant,  November  13,  2002.  Exemption 
No.  7918 

Docket  No. :  FAA-2001-9501 . 

Petitioner:  United  States  Air  Force. 

Section  of  14  CFR  Affected:  14  CFR 
91.209(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  United  States 
Air  Force  to  conduct  night-vision  goggle 
flight  training  operations  at  and  above 
18,000  feet  mean  sea  level  in  various 
aircraft  without  lighted  position  lights. 


Grant.  November  13,  2002,  Exemption 
No.  7687 A 

Docket  No.:  FAA-2002-i3423. 

Petitioner:  Shahbahram  Hakimian. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Shahbahram 
Hakimian  to  act  as  a  pilot  in  operations 
conducted  under  part  121  after  reaching 
his  60th  birthday. 

Denial,  November  13.  2002.  Exemption 
No.  7917 

'  Docitet  No.;  FAA-2002-13437. 

Petitioner:  JetShare  US,  L.L.C. 

SecUon  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  JetShare  to 
operate  certain  aircraft  imder  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  November  19,  2002,  Exemption 
No.  7904A 

Docket  No.:  FAA-2000-8147. 

Petitioner:  Flight  Line  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  FLA  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft. 

Grant,  November  19,  2002,  Exemption 
No.  6874B     , 

Docket  No.:  FAA-2002-13369. 

Petitioner:  Aero  Sports  Connection. 

Section  of  14  CFR  Affected:  14  CFR 
91.319(a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ASC  members 
who  own  an  aircraft  with  certain 
experimental  airworthiness  certificates 
to  be  compensated  for  the  use  of  the 
aircraft  in  aircraft-specific  flight  and 
ground  transition  training  and  flight 
reviews  under  61.56  conducted  by 
authorized  flight  instructors. 

Grant,  November  15.  2002.  Exemption 
No.  7390A 

Docket  No.:  FAA-200a-7945. 

Petitioner:  The  Boeing  Company. 

Section  of  14  CFR  Affected:  14  CFR 
61.57(a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Boeing 
production  and  engineering  flight  test 
pijots  to  use  any  type  of  Boeing  airplane 
or  Level  B,  C,  or  D  simulator  that 
represents  any  type  of  Boeing  airplane 
to  meet  the  takeoff  and  landing  recency 
of  experience  requirements  without 
Boeing  holding  a  part  142  certificate. 


Grant,  November  20,  2002,  Exemption 
No.  6843B 

Docket  No.:  FAA-2000-8009. 

Petitioner:  Alaska  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.433(c)(l)(iii),  121.440(a),  and 
121.441(a)(1)  and  (b)(1),  and  appendix  F 
to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Alaska  to 
combine  recurrent  flight  and  ground 
training  and  proficiency  checks  for 
Alaska's  flight  crewmembers  in  a  single, 
annual  training  and  proficiency 
evaluation  program. 

Grant,  November  20,  2002,  Exemption 
No.  6043E 

Docket  No. :  FAA-2002-1 3824. 

Petitioner:  Charter  Direct,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Charter  Direct, 
Inc.  to  operate  certain  aircraft  under  part 
135  without  a  TSO-Cll2  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  November  21,  2002.  Exemption 
No.  7924 

Docket  No.:  FAA-2000-8000. 

Petitioner:  Delta  Air  Lines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Delta  Air  Lines. 
Inc.  (Delta)  to  substitute  a  qualified  and 
authorized  check  airman  in  place  of  an 
FAA  inspector  to  observe  a  qualifying 
pilot  in  command  (PIC)  while  that  PIC 
is  performing  prescribed  duties  during 
at  least  one  flight  leg  that  includes  a 
takeoff  and  a  landing  when  completing 
initial  or  upgrade  training  as  specified 
in  §121.424. 

Grant,  November  27,  2002,  Exemption 
No.  7376C 

Docket  No. :  FAA-2002-1 3601 . 

Petitioner:  John  W.  Myer. 

SecUon  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
DisposiUon:  To  permit  Mr.  Myer  to  act 
as  a  pilot  in  operations  conducted  under 
part  121  after  reaching  his  60th 
birthday. 

Denial,  November  25,  2002.  ExempUon 
No.  7928 

Docket  No.:  FAA-2002-13647. 

Petitioner:  Vincent  J.  Catalano. 

Section  of  1 4  CFR  Affected:  1 4  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
DisposiUon:  To  permit  Mr.  Catalano  to 
act  as  a  pilot  in  operations  conducted 
under  part  121  after  reaching  his  60th 
birthday. 
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Denial,  November  25,  2002,  Exemption 
No.  7927 

Docket  No.:  FAA-2000-8010. 

Petitioner:  Fostaire  Helicopters. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Fostaire  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Gmnt,  December  2,  2002,  Exemption 
No.  7397A 

Qocket  No.:  FAA-20Ol-9\O0. 

Petitioner:  Tex-Air  Helicopters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sough  tl 
Disposition:  To  permit  Tex-Air  to 
Operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant,  December  2,  2002,  Exemption 
No.  7502A 

Docket  No.:  FAA-2002-13966. 

Petitioner:  St.  Charles  Flying  Service. 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  St.  Charles  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 

Grant,  December  2,  2002,  Exemption 
No.  7929 

Docket  No.:  FAA-2000-8432. 

Petitioner:  Air  Vegas,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Vegas  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Gmnt,  December  3,  2002,  Exemption 
No.  6588C 

Docket  No.:  FAA-2002-12534. 

Petitioner:  University  of  Illinois  at 
Urbana-Champaign  Institute  of  Aviation 
(UIUC). 

Section  of  14  CFR  Affected:  14  CFR 
141.55(d)  and  (e)  and  141.63(b). 

Description  of  Rehef  Sought/ 
Disposition:  To  permit  UIUC  to  hold 
examining  authority  for  its  FAA- 
approved  training  courses  that  do  not 
meet  the  minimum  ground  and  flight 
training  time  requirements  of  part  141. 

Partial  Grant,  November  18,  2002, 
Exemption  No.  7921 

Docket  No.:  FAA-2001-8987. 
Petitioner:  The  Boeing  Company. 
Section  of  14  CFR  Affected:  14  CFR 
91.515(a)(1). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  Boeing  to 
conduct  noise  measurement  tests, 
Ground  Proximity  Warning  System 
research  and  development,  and  aircraft 
certification  tests  at  altitudes  less  than 
1,000  feet  above  the  surface  or  1,000  feet 
ft-om  any  mountain,  hill,  or  other 
obstruction  to  flight. 

Grant,  December  3,  2002,  Exemption 
No.  4783H 

Docket  No.:  FAA-2000-8179. 

Petitioner:  Fairchild  Aircraft,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.531(a)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Fairchild  to 
conduct  production  and  experimental 
test  flights  in  SA227-CC  and  SA227-DC 
Metro  23  airplanes  without  a  pilot 
designated  as  second  in  command  (SIC). 

Grant,  December  3,  2002,  Exemption 
No.  5367G 

Docket  No.:  FJU^-2000-Q419. 

Petitioner:  United  States  Air  Force. 

Section  of  14  CFR  Affected:  14  CFR 
91.209(a)(1)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  USAF  to  conduct 
countemarcotics  aircrew  flight  training 
operations  in  support  of  drug  law 
enforcement  and  drug  traffic 
interdiction,  without  lighted  aircraft 
position  or  anticollision  lights. 

Grant,  December  3,  2002,  Exemption 
No.  5305E 

Docket  No.:  FAA-2002-13713. 

Petitioner:  Edward  Solomon.' 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a). 

Description  of  Relief  Sought/ 
Disposition:  To  conduct  certain  flight 
instruction  and  simulated  instrument 
flights  to  meet  the  recent  experience 
requirements  in  Beechcraft  Bonanza, 
Baron,  and  Travel  Air  airplanes 
equipped  with  a  functioning  throwover 
control  wheel  in  place  of  functioning 
dual  controls. 

Grant,  December  3,  2002,  Exemption 
No.  7931 

Docket  No.:  FAA-2002-13618. 

Petitioner:  Mercy  Air*  Service,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.265(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mercy  Air  to 
relieve  its  flight  crewmembers  from  all 
further  duty  for  at  least  24  consecutive 
hours  during  any  168  consecutive 
hours,  rather  than  during  7  consecutive 
days. 

Denial,  December  3,  2002,  Exemption 
No.  7932 

Docket  No.:  FAA-2002-13712. 


Petitioner:  Kerrick  R.  Philleo. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Philleo  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet  the 
recent  experience  requirements  in 
Beechcraft  Bonanza  and  Beechcraft 
Debonair  airplanes  equipped  with  a 
functioning  throwover  control  wheel  in 
place  of  functioning  dual  controls. 

Graht,  December  3,  2002,  Exemption 
No.  7930 

Docket  No.:  FAA-2002-13592. 

Petitioner:  Philip  T.  Heth. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Heth  to 
conduct  a  local  sightseeing  flight,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  December  13,  2002,  Exemption 
No.  7934 

Docket  No. :  FAA-2001-8881 .  i 

Petitioner:  Mr.  Allen  Banen.  ' 

Section  of  14  CFR  Affected:  14  CFH 
91.109(a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Banen  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flight  to  meet 
recent  instrument  experience 
requirements  in  Beechcraft  Baron  and 
Bonanza  airplanes  equipped  with  a 
functioning  throwover  control  wheel  in 
place  of  functioning  dual  controls. 

Grant.  December  18,  2002,  Exemption 
No.  7467 A 

Docket  No. :  FAA-2000-8434. 

Petitioner:  Air  Transport  Association. 

Section  of  14  CFR  Affected:  14  CFR 
121.652(a)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA  member 
airlines  and  other  similarly  situated  Part 
121  operators  to  permit  a  pilot  in 
command  (PIC)  conducting  operations 
under  Part  121  to  perform  an  instrument 
approach  procedure  to  the  weather 
minima  prescribed  by  this  exemption 
during  the  first  100  hours  of  service  as 
PIC,  using  an  alternative  approved 
means. 

Grant,  December  18,  2002,  Exemption 
No.  5549F 

Docket  No.:  FAA-2002-13734. 

Petitioner:  Midwest  Express  Airlines, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
93.123. 


Description  of  Relief  Sought/ 
Disposition:  To  permit  Midwest  the  use 
of  slot  number  1497  at  Ronald  Reagan 
Washington  National  Airport  (DCA)  to 
augment  its  service  from  DCA  to  Kansas 
City. 

Grant.  December  23,  2002,  Exemption 
No.  7370A 

(FR  Doc.  03-5924  Filed  »-ll-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2003-09] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  pmpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Brovra,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-7653. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  March  6, 
2003. 
Ricliard  D.  McCurdy, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2002-13791  — 

Petitioner:  Office  of  the  Sheriff,  Lee 
Coimty  Florida. 

Section  of  14  CFR  Affected:  14  CFR 
45.29(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  Lee  Coxmty 
Sheriff's  Office  to  retain  the  three-inch 
registration  markings  on  its  Maule  M-5 
aircraft  once  it  is  repainted. 


Denied,  2/21/2003,  Exemption  No. 
7982. 

[FR  Doc.  03-5925  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
SUMMARY:  The  FAA  is  issumg  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedures  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procediu-es. 
DATES:  The  meeting  will  be  held  from 
April  7,  2003,  from  1  p.m.  to  4:30  p.m. 
on  Monday,  April  7,  and  from  9  a.m.  to 
4:30  p.m.,  Tuesday,  April  8  to  Thursday. 
April  10. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  A.  Claybom,  Executive  Director, 
ATP  AC,  Air  Traffic  Planning  and 
Procedures,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202) 267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2).  notice  is  hereby 
given  of  a  meeting  of  the  ATP  AC  to  be 
held  April  7.  2003,  from  1  p.m.  to  4:30 
p.m.  on  Monday,  April  7,  and  from  9 
a.m.  to  4:30  pjn.,  Tuesday,  April  8  to 
Thursday,  April  10. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  minutes. 

2.  Submission  and  discussion  of  eu«as 
of  concern. 

3.  Discussion  of  potential  safety  items. 

4.  Report  from  Executive  Director. 

5.  Items  of  interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 


Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  April  4,  2003.  The  next 
quarterly  meeting  of  the  FAA  ATP  AC  is 
planned  to  be  held  from  July  28-30, 
2003,  in  Oshkosh,  Wisconsin. 

Any  mepiber  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC,  on  February  26. 
2003. 

Jolin  A.  Claybom, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
[FR  Doc.  03-5934  Filed  3-11-03;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RICA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM) 

Note:  This  agenda  for  the  16th  Plenary  of 
SC-198  replaces  the  original  plenary 
scheduled  forFebniary  18-19.  which  was  not 
held  due  to  inclement  weather  closing  the 
Government  in  Washington,  DC. 

AGENCY:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  198  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Commimications  System  (NEXCOM). 
DATES:  The  meeting  will  be  held  on 
March  25-26,  2003,  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  1828  L  Street,  Suite  805, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
198  meeting.  The  agenda  will  include: 

•  March  25: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Agenda  and  Minutes  of  Previous 
Meeting) 

•  Comments  on  Program  Management 
Committee  approval  of  Working  Group- 
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5  (WG)  DO-284,  NEXCOM  Safety  and 
Performance  Requirements  (SPR) 
Document 

•  WG  Reports 

•  Status  of  WG—4,  Transition 
Document  for  Very  High  Frequency 
Digital  Link  Mode  3 

•  Status  of  WG-5,  Proposed  Change 
1.  to  DO-284.  NEXCOM  SPR 

•  Resolve  final  review  and  comment 
(FRAC)  comments  on  WG-4's  draft 
Transition  Plan  for  VHP  Digital  Link 
Mode  3 

•  Continue  to  resolve  FUAC 
comments  on  draft  WG— 4's  draft 
Transition  Plan  for  VHP  Digital  Link 
Mode  3 

•  WG-5  review  and  comment  on  draft 
DO-284  Change  1.  NEXCOM  SPR 

•  March  26: 

•  WG-5  meeting  to  review  final  draft 
DO-2W84  Change  1  and  recommend 
approval  for  FRAC 

•  Resolve  FRAC  comments  of  draft 
WG-4.  Transition  Plan  for  VHP  Digital 
Link  Model  3  and  recommend  for  RTCA 
PMC  approval 

•  Closing  Plenary  Session  (Date  and 
Place  of  Next  Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  March  3. 
2003. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

|FR  Doc.  03-5931  Filed  3-11-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
03-03-C-OO-ERI  To  Impose,  and 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Erie  International  Airport— Tom  Ridge 
Field,  Erie,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose,  and  impose  and 
use  the  revenue  from  a  PFC  at  Erie 


International  Airport — Tom  Ridge  Field 
under  the  provisions  of  the  49  U.S.C. 
40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  date  which  is  30  days  after 
date  of  publication  in  the  Federal 
Register. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Ms.  Lori  Ledebohm, 
Community  Planner/PFC  Contact, 
Harrisburg  Airports  District  Office,  3905 
Hartzdale  Drive,  Suite  508,  Camp  Hill, 
PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Charles  R. 
McCain  Jr.  of  the  Erie  International 
Airport  Authority  at  the  following 
address:  4411  West  12th  Street,  Erie,  PA 
16505. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Erie 
International  Airport  Authority  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Ledebohm,  Community  Planner/PFC 
contact,  Harrisburg  Airports  District 
Office,  3905  Hartzdale  Drive,  Suite  508, 
Camp  Hill,  PA  17011,  717-730-2835. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose, 
and  impose  and  use  the  revenue  from  a 
PFC  at  Erie  International  Airport — ^Tom 
Ridge  Field  under  the  provisions  of  the 
49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  February  7,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  impose  and  use  the  revenue 
frt>m  a  PFC  submitted  by  Erie 
International  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  7,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  May  1, 
2003. 

Proposed  charge  expiration  date: 
January  1,  2005. 

Level  of  the  proposed  PFC:  $4.50. 

Total  estimated  PFC  revenue: 
$1,062,294. 

Brief  description  of  proposed 
project(s): 

Impose  and  Use 

Conduct  Master  Plan.  Phase  I  and  II 


Install  Site  Secinity,  Phase  II 

Command  Vehicle 

Environmental  Assessment  for  Master 

Plan 
Airfield  Access  Road 
Acquire  Orchard  Park  Mobile  Home 

Estate 
Replace  HIRL  System 
Snow  Removal  Vehicle 
Public  Safety  Vehfcles 
91 1  Security  Capital  Costs 
Environmental  Assessment  for  R/W 

6-24  Extension 
Construct  two  new  passenger  loading 

bridges 
ARFF  Vehicle 

Acquire  Runway  Friction  Tester  Vehicle 
Administrative  Fee 

Impose  Only 

Acquire  Land  for  R/W  6-24  Extension 
Design  of  R/W  6-24  Extension 
Snow  Removal  Equipment 
Improve/Rehab  Terminal 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  reqiiested  not  be 
required  to  collect  PFCs:  public  agency 
is  not  excluding  any  class  of  carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Eastern  Region,  Airports  Division,  AEA- 
610, 1  Aviation  Plaza,  Jamaica,  New 
York  112434. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Erie 
Municipal  Airport  Authority. 

Issued  in  Camp  Hill,  PA  on  March  3,  2003. 
John  B.  Carter, 

Acting  Manager.  HAR-ADO,  Eastern  Region. 
[PR  Doc.  03-5933  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Policy  Statement  Number  PS-ACE100-  . 
2002-004] 

Proposed  Policy  Statement  for  Aircraft 
Diesel  Engine  Installations  In  Small 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  This  notice  announces  a 
Federal  Aviation  Administration  (FAA) 
proposed  policy  on  Aircraft  Diesel 
Engine  Installations  in  Small  Airplanes. 
This  notice  is  necessary  to  advise  the 


public  of  this  proposed  FAA  policy  and 
give  all  interested  persons  an 
opportxmity  to  present  their  views  on  it 
DATES:  Send  your  comments  by  April 
11.2003. 

ADDRESSES:  Copies  of  the  proposed 
policy  statement.  PS-ACElOO-2002- 
004,  may  be  requested  bom  the 
following:  Small  Airplane  Directorate. 
Standards  Office  (ACE-110).  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  901  Locust  Street, 
Room  301,  Kansas  City,  MO  64106.  The 
proposed  policy  statement  is  also 
available  on  the  Internet  at  the  following 
address  http://www.faa.gov/ 
certification/aircraft/sadProposed.htm. 
Send  all  comments  on  this  proposed 
policy  statement  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTWR  INFORMATION  CONTACT: 
Peter  Rouse,  Federal  Aviation 
Administration,  Small  Airplane 
Directorate,  Standards  Office,  ACE-111, 
901  Locust  Street,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816) 
329-4135;  fax:  816-329-4090;  e-mail: 
peter.rouse@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

We  invite  your  comments  on  this 
proposed  policy  statement.  Identify  the 
proposed  Policy  Statement  Number  PS- 
ACElOO-2002-004  on  yoin  comments, 
and  if  you  submit  your  comments  in 
writing,  send  two  copies  of  your 
comments  to  the  above  address.  The 
Small  Airplane  Directorate  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments. 
We  may  change  the  proposal  contained 
in  this  notice  because  of  the  comments 
received. 

Comments  sent  by  fax  or  the  Internet 
must  contain  "Comments  to  proposed 
policy  statement  PS-ACElOO-2002- 
004"  in  the  subject  line.  You  do  not 
need  to  send  two  copies  if  you  fax  your 
comments  or  send  them  through  the 
Internet.  If  you  send  comments  over  the 
Internet  as  an  attached  electronic  file, 
format  it  in  either  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

State  what  specific  change  you  are 
seeking  to  the  proposed  policy 
memorandum  and  include  justification 
(for  example,  reasons  or  data)  for  each 
request. 

Issued  in  Kansas  City,  Missouri  on 
February  28.  2003. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  03-5923  Filed  3-1 1-03;  8:45  ami 
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DEPARTIIENT  OF  TRANSPORTATION 

Federal  AvfaUon  AdminiatnMon 
[PoUcy  SMMiiMrt  No.  ANM-03-1 17-101 

Wentfflcation  of  HIgM  Critical  System 
Components 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  on 
defining  flight  critical  system 
components  for  use  in  existing  design 
and  certification  guidance,  and 
developing  guidance  for  continuing 
airworthiness  and  maintenance 
processes. 

DATES:  Send  your  comments  on  or 
before  April  11,  2003. 
ADDRESSES:  Address  your  comments  to 
the  individual  identified  under  FOR 
FURTHER  MFORMATKM  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  Linh 
Le,  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Transport  Standards  Staff,  Safety 
Management  Branch,  ANM-117, 1601 
Lind  Avenue,  SW.,  Ronton,  WA  98055- 
4056;  telephone  (425)  227-1105;  fax 
(425)  227-1100;  e-mail:  linh.le@faa.gov. 
SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.faa.gov/certification/ 
aircraft/aruninfo/devpaper.cfm.  If  you 
do  not  have  access  to  the  Internet,  you 
can  obtain  a  copy  of  the  policy  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  conunents  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  No.  ANM-03-1 17- 
10." 

Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

Include  justification,  reasons,  or  data 
for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. , 


We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  conunents.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  proposed  policy  pertains  to 
defining  flight  critical  system 
components  for  use  in  existing  design 
and  certification  guidance,  and 
developing  guidance  for  continuing 
airworthiness  and  maintenance 
processes.  Under  the  auspices  of  the 
Safer  Skies  and  the  Commercial 
Airplane  Certification  Process  Study 
initiatives,  this  memo  puts  into  practice 
one  or  the  Safer  Skies 
recommendations.  Information  about 
Safer  Skies  is  available  on  the  Internet 
at  the  following  address:  http:// 
ww2. faa.gov/index/cfm/apa/ 1 267. 

Issued  in  Renton,  Washington,  on  March  3. 
2003. 

AUBahraaii, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-5936  Filed  3-11-03;  8:45  am) 
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DEPARTIIENT  OF  TRANSPORTATION 

Federal  Aviatkm  AdmMstratlon 
[Policy  Statement  No.  ANM-03-1 11-07] 

Testing  of  Riglitcrew  Oxygen  Masks 

agency:  Federal  Aviation 
Administration  (FAA),  EKJT. 
action:  Notice  of  proposed  policy: 
request  for  comments. 

SUMMARY:  The  Federal  Aviation  (FAA) 
announces  the  availability  of  proposed 
policy  on  testing  of  flightcrew  oxygens 
masks  as  required  by  §  25.1447(c)(2)(i). 
DATES:  Send  your  comments  on  or 
before  April  11,2003. 
ADDRESSES:  Address  your  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Boyd,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airplane  and  Flightcrew  Interface 
Branch,  ANM-111, 1601  Lind  Avenue, 
SW.,  Renton.  WA  98055-4056; 
telephone  (425)  227-1138;  fax  (425) 
227-1100;  e-mail:  steve.boyd@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
h  ttp  .//www.faa  .gov /certification/ 
aircraft/anminfo/devpaper.cfm.  If  you 
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do  not  have  access  to  the  bitemet.  you 
can  obtain  a  copy  of  the  policy  by 
contacting  the  person  listed  under  FOA 
FURTHER  INFORMATION  CONTACT. 

.The  FAA  invites  yoxii  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  No.  ANM-03-111- 
07." 

Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  your  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  conmients.  We  may  change  the 
proposed  policy  because  the  comments 
received. 

Background 

The  proposed  policy  provides  a 
method  of  compliance  with 
§  25.1447(c)(2)(i),  which  requires  that 
flight  oxygen  masks  be  installed  so  that 
they  can  be  donned  within  five  seconds. 
Use  of  the  policy  will  help  standardized 
the  methods  of  compliance  and  produce 
more  consistent  compliance  findings  for 
all  applicants. 

Issued  in  Renton,  Washington,  on  March  3, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-5937  Filed  3-11-03;  8:45  am) 
WLUNO  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Classification  and  Standardized  Policy 
for  Design  Changes  to  Technical 
Standard  Orders  (TSO)  C127  and  TSO- 
C127a  Articles 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKNi:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comment  on 
proposed  policy  for  articles  approved  to 
Technical  Standard  Orders  (TSO)  C127 
and  TSO-Cl27a.  Rotorcraft.  Transport 
Airplane,  and  Normal  and  Utility 


Seating  System.  The  proposed 
memorandum  provides  guidance  to 
Federal  Aviation  Administration 
personnel  and  aircraft  seat 
manufacturers  on  classifying  design 
changes  they  make  to  their  TSO  articles 
as  major  or  minor. 

DATES:  Comments  must  be  received  by 
April  10,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  policy  for  the  classification  of 
design  changes  to  articles  approved  to 
Technical  Standard  Orders  (TSO)  C127 
and  TSO-Cl27a  to:  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Aircraft  Engineering  Division, 
Room  815  ,  AIR-100,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
ATTN.  Hal  Jensen,  AIR-120.  Or,  deliver 
comments  to  Federal  Aviation 
Administration,  Room  815,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

FOR  FUR171ER  INFORMATION  CONTACT:  Hal 

Jensen,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Aircraft  Engineering  Division, 
Technical  Programs  Branch,  AIR-120, 
Room  835,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591;  Telephone: 
(202)  267-8807;  fax  (202)  267-5340; 
e-mail  hal.jensen@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  person  are  invited  to 
conunent  on  the  proposed  policy  for  the 
classification  of  design  changes  to 
articles  approved  to  Technical  Standard 
Orders  (TSO)  C127  and  TSO-Cl27a  by 
submitting  such  written  data,  views,  or 
argiunents,  as  they  desire,  to  the  above 
specified  address.  Comments  received 
on  the  proposed  policy  may  be 
examined,  before  and  after  the  closing 
date,  in  Room  815,  FAA  Headquarters 
Building  (FOB-lOA),  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 
weekdays  except  Federal  holidays, 
between  8:30  a.m.  and  4:30  p.m.  The 
Director  of  the  Aircraft  Certification 
Service  considers  all  communications 
received  on  or  before  the  closing  date 
before  issuing  the  final  policy. 

Background 

In  2000.  the  FAA  and  industry  formed 
a  team  to  investigate  and  implement 
ways  to  streamline  the  certification  of 
aircraft  seats.  The  team  elected  to 
reestablish  TSOs  for  seats  as  a  vaUd 
design  approval  and  to  thb  extent 
possible,  maximize  the  minimum 
performance  standards  (MPS)  toward 
meeting  the  applicable  aircraft 
airworthiness  standards,  and 
standardize  the  management  of  TSO 


approvals  by  the  FAA  for  aircraft  seat 
manufacturers. 

Currently,  what  constitutes  a  minor 
design  change  versus  a  major  design 
change  for  a  TSO  article  is  open  to 
interpretation.  The  lack  of 
standardization  is  magnified  for  the 
dynamic  seat  TSOs  where  small  design 
changes  frequently  produce  significant 
effects  on  the  performance  of  the  seat. 
Therefore,  in  the  absence  of  guidance 
many  design  changes  to  dynamic  seats 
are  by  default  considered  major  design 
changes. 

All  major  design  changes  to  TSO 
articles  require  the  TSO  holder  to  apply 
for  a  new  TSO  approval.  Since  all 
designs  changes — both  minor  and 
major — must  be  substantiated,  requiring 
the  TSO  holder  to  apply  for  a  new  TSO 
approval  can  be  overly  burdensome 
when  the  TSO  holder  has  an  approval 
to  the  latest  revision  of  the  TSO. 

This  proposed  memorandum  is 
intended  to  provide  greater  clarification 
on  design  changes  for  TSO-C127  and 
TSO-Cl27a  articles  by  promoting 
standardization  between  seat  suppliers. 
It  also  proposes  greater  latitude  then 
currently  exists  in  determining  design 
changes  classified  as  minor  changes. 

How  To  Obtain  Copies 

You  may  get  a  copy  of  the  proposed 
changed  TSOs  from  the  Internet  at: 
http://av-info.faa.gov/tso/Tsopro/ 
Proposed.htm.  You  may  als  request  a 
copy  from  Mr.  Hal  Jensen.  See  the 
section  entitled  FOR  FURTHER 
INFORMATION  CONTACT  for  the  complete 
address. 

Issued  in  Washington,  DC,  on  March  5, 
2003. 

Susan  |.M.  Cabler, 

Deputy  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  03-5938  Filed  3-11-03;  8:45  am] 
BtLUNQ  COM  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Wright,  Steams  and  ShertMime 
Countries,  MN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
^vised  notice  to  advise  the  public  that 
a  tiered  environmental  impact  statement 
(EIS)  will  no  longer  be  prepared  for 
proposed  highway  capacity 
improvements  on  existing  or  new 
alignments  that  connect  Interstate  94 
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(i-94)  and  Trunk  Highway  10  (TH  10) 
between  the  cities  of  Becker  and  St. 
Cloud,  Minnesota.  "Hie  proposed 
alignment  connections  being  studied 
indude  existing  and  new  crossings  of 
the  Mississippi  River.  Rather,  a 
conventional  EIS  will  be  prepared  for 
the  proposed  improvements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin.  Federal  High%ray 
Administration,  Galtier  Plaza,  380 
Jackson  Street,  Suite  500,  St.  Paul, 
Miimesota  55101,  Telephone  (651)  291- 
6120;  or  Terry  Humbert,  Project 
Manager,  Minnesota  Department  of 
Transportation — District  3,  3725  12th 
Street  North,  St.  Cloud,  Minnesota 
56303.  Telephone  (320)  654-5520.  V 
(651)  29e-9930  TTY. 

SUPPLEMENTARY  INFORMATION:  As 

indicated  in  the  Notice  of  Intent 
published  in  the  Federal  Register  on 
May  8.  1997.  the  FHWA.  in  cooperation 
with  the  Minnesota  Department  of 
Transportation  (MnDOT).  is  preparing 
an  EIS  on  a  proposal  to  improve 
highway  capacity  for  connections 
between  1-94  and  TH  10  between  the 
cities  of  Becker  and  St.  Cloud. 
Minnesota,  including  a  crossing  of  the 
Mississippi  River.  The  area  of  the 
proposed  improvements  is  located  in 
Wright,  Steams  and  Sherburne 
Coimties. 

There  has  been  a  change  in  the 
planned  approach  to  the  environmental 
review  process  for  this  project  since  the. 
Notice  of  Intent  was  pubUshed  in  the 
Federal  Register.  The  Notice  of  Intent 
indicated  that  a  tiered  EIS  process 
would  be  used  for  the  proposed  project 
based  on  a  projected  15  to  20-year 
funding  and  implementation  schedule 
and  a  need  to  protect  right-of-way  for  a 
preferred  alternative.  Since  the 
publication  of  the  Notice  of  Intent,  the 
proposed  regional  connection  capacity 
improvements  have  been  identified  as 
important  in  serving  state  Inter-Regional 
Corridor  System  goals.  As  a  result,  the 
project  has  the  potential  to  receive 
higher  funding  priority  than  had 
previously  been  anticipated.  Therefore, 
a  conventional  (i.e.,  not  tiered)  EIS 
process  has  been  determined  to  better 
suit  the  potential  project 
implementation  schedule.  Coordination 
has  been  initiated  and  will  continue 
with  appropriate  Federal,  State  and 
local  agencies,  and  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  the  proposed  action.  Public 
meetings  have  been  held  in  the  past  and 
will  continue  to  be  held,  with  public 
notice  given  for  the  time  and  place  of 
the  meetings. 


To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovenunental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  February  24,  2003. 
Stanley  M.  Graczyk, 
Project  Development  Engineer,  Federal 
Highway  Administration. 
(FR  Doc.  03-5873  Filed  3-11-03;  8:45  am] 
BNJJNG  CObE  4»10-22-«i 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  AcUvity  Under  0MB  Reviewf 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  natuire  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  December  18,  2002.  No  comments 
were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  April  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Christensen,  Maritime 
Administration,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Telephone: 
202-366-5909;  FAX:  202-493-2180,  or 
e-mail:  tom.christensen@marad.dot.gov. 

Copies  of  this  collection  also  can  be 
obtained  from  that  office. 
SUPPLEMENTARY  MFORMATKM:  Maritime 
Administration  (MARAD). 

Title:  EUSC/Parent  Company. 

OMB  Control  Number:  2133-0511. 

Type  of  Request:  Extension  of, 
currently  approved  collection. 

Affected  Public:  U.S.  citizens  who 
own  foreign-registered  vessels. 


Form(s):  None. 

Abstract:  The  E£fective  U.S.  Control 
(EUSC)/Parent  Company  collection 
consists  of  an  inventory  of  foreign- 
registered  vessels  owned  by  U.S. 
citizens.  Specifically,  the  collection 
consists  of  responses  from  vessel 
owners  verifying  or  correcting  vessel 
ownership  data  and  characteristics 
foimd  in  commercial  publications.  The 
information  obtained  could  be  vital  in  a 
national  or  international  emergency, 
and  is  essential  to  the  logistical  support 
planning  operations  conducted  by 
MARAD  officials.  The  information  is 
used  in  contingency  planning  and 
provides  data  related  to  potential  sealift 
capacity  to  support  movement  of  fuel 
and  military  equipment  to  crisis  zones. 

Annual  Estimated  Burden  Hours:  40 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  Are  Invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
iidormation  will  have  practical  utility; 
(bj  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burde'h  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubUcation. 

Issued  in  Washington,  IX]  on  March  6, 
2003. 

Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-5841  Filed  3-11-03;  8:45  am]  " 
BHJJNG  COOE  4910-»1-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Announcing  the  Eleventh  Quarterly 
Meeting  of  the  Crash  bijury  Reaearch 
and  Erigineering  Network  (CIREN) 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  aimounces  the 
Eleventh  Quarterly  Meeting  of  members 
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of  the  Crash  Injiiry  Research  and 
Engineering  Network.  CIREN  is  a 
collaborative  effort  to  conduct  research 
on  crashes  and  injuries  at  ten  Level  1 
Trauma  Centers  linked  by  a  computer 
network.  Researchers  can  review  data 
and  share  expertise,  which  could  lead  to 
a  better  understanding  of  crash  injury 
mechanisms  and  the  design  of  safer 
vehicles. 

DATE  AND  TIME:  The  meeting  is 
scheduled  from  9  a.m.  to  5  p.m.  on 
Thursday,  April  3,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Transportation 
Headquarters,  (Nassif  Building),  Room 
2230,  400  Seventh  Street,  SW.. 
Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
CIREN  System  has  been  established  and 
crash  cases  have  been  entered  into  the 
database  by  each  Center.  CIREN  cases 
may  be  viewed  from  the  NHTSA/CIREN 
Web  site  at:  http://www- 
nrd.nhtsa.dot.gov/departments/nrd-50/ 
ciren/ClREN.html  NHTSA  has  held 
three  Annual  Conferences  where  CIREN 
research  results  were  presented.  Further 
information  about  the  three  previous 
CIREN  conferences  is  also  available 
through  the  NHTSA  Web  site.  NHTSA 
held  die  first  quarterly  meeting  on  May 

5,  2000,  with  a  topic  of  lower  extremity 
injuries  in  motor  vehicle  crashes;  the 
second  quarterly  meeting  on  July  21. 

2000,  with  a  topic  of  side  impact 
crashes;  the  third  quarterly  meeting  on 
November  30,  2000,  with  a  topic  of 
thoracic  injuries  in  crashes;  the  fourth 
quarterly  meeting  on  March  16,  2001, 
with  a  topic  of  offset  frontal  collisions; 
the  fifth  quarterly  meeting  on  June  21, 

2001,  on  CIREN  outreach  efforts;  the 
sixth  quarterly  meeting  (held  in  Ann 
Arbor,  Michigan)  with  a  topic  of  injuries 
involving  sport  utility  vehicles,  the 
seventh  quarterly  meeting  on  December 

6,  2001,  with  a  topic  of  Age  Related 
Injuries  (Elderly  and  Children),  the 
eighth  quarterly  meeting  on  April  25. 

2002,  with  a  topic  of  Head  and 
Traumatic  Brain  Injuries,  the  ninth 
quarterly  meeting  on  August  22,  2002  at 
Harborview  Injury  Prevention  and 
Research  Center  in  Seattle,  Washington 
with  presentations  highlighting  the 
various  research  specialties  of  the 
Centers;  and  the  tenth  Quarterly 
meeting  on  December  5,  2002,  with  a 
topic  of  Occult  Injuries.  Presentations 
from  these  meetings  are  available 
throudi  the  NHTSA  Web  site. 

NnTSA  plans  to  continue  holding 
quarterly  meetings  on  a  regular  basis  to 
disseminate  CIREN  information  to 
interested  parties.  This  is  the  eleventh 
such  meeting.  The  ten  CIREN  Centers 
will  be  presenting  papers  on  the  injuries 


sustained  in  crashes  where  vehicles  are 
mis-matched  in  terms  of  size  or  weight. 

Should  it  be  necessary  to  cancel  the 
meeting  due  to  inclement  weather  or  to 
any  other  emergencies,  a  decision  to 
cancel  will  be  made  as  soon  as  possible 
and  posted  immediately  on  NHTSA's 
Web  site  http://www.nhtsa.dot.gov/ 
nhtsa/announce/meetings/.  If  you  do 
not  have  access  to  the  Web  site,  you 
may  call  the  contact  listed  below  and 
leave  yoiur  telephone  or  iax  number. 
You  will  be  called  only  if  the  meeting 
is  postponed  or  canceled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Scarboro,  Office  of  Advanced 
Safety  Research,  400  Seventh  Street, 
SW.,  Room  6220,  Washington,  DC 
20590.  telephone:  (202)  366-5932. 

Issued  on:  March  5,  2003. 
Raymond  P.  Owings. 

Associate  Administrator  for  Advanced 
Research  and  Analysis,  National  Highway 
Traffic  Safety  Administration. 
(FR  Doc.  03-5884  Filed  3-11-03;  8:45  ami 

BILLING  COOC  4910-S»-P 


DEPARTMENT  OF  tRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-14628] 

Notice  of  Receipt  of  Petitions  for 
Decision  That  Nonconfonning  1996 
and  1997  Lamborghini  Diablo 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1996  and 
1997  Lamborghini  Diablo  passenger  cars 
are  eligible  for  importation. 

summary:  This  document  annoiinces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1996  and 
1997  Lamborghini  Diablo  passenger  cars 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactxu«d  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufactru^r  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  April  11.  2003. 
addresses:  Comments  should  refer  to 
the  docket  number  and  notice  number. 


and  be  submitted  to:  Docket 
Management.  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  irom  9  am  to 
5  pm]. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association,  . 
business,  labor  imion,  etc.).  You  may 
review  DOT'S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
pubhshed  on  April  11,  2000  (Volimie 
65,  Nimiber  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 


Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States. 
certified  imder  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiu-ers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Northern  California  Diagnostic 
Laboratories.  Inc.  of  Napa.  California 
("NCDL")  (Registered  hnporter  92-011) 
petitioned  NHTSA  to  decide  whether 
1996  and  1997  Lamborghini  Diablo 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  that  NCDL  believes  are 
substantially  similar  are  1996  and  1997 
Lamborghini  Diablo  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufecturer  as 
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conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  has 
carefully  compared  non-U.S.  certified 
1996  and  1997  Lamborghini  Diablo 
passenger  cars  to  their  U.S. -certified 
coimterparts.  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

NCDL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1996  and  1997 
Lamborghini  Diablo  passenger  cars,  as 
originally  manufactured  for  sale  in 
Europe,  conform  to  many  Federal  motor 
vehicle  safety  standards  in  the  same 
manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1996  and  1997 
Lamborghini  Diablo  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  M03 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  109  New  Pneumatic 
Tires,  110  Tire  Selection  and  Rims,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  Flammability 
of  Interior  Materials. 

NCDL  states  that  non-U.S  certified 
1996  and  1997  Lamborghini  Diablo 
passenger  cars  are  capable  of  being 
readily  altered  to  meet  the  following 
standards,  in  \^e  manner  indicated 
below: 

Standard  No.  101  Controls  and 
Displays:  installation  of  a  U.S.-model 
instnunent  warning  module  and 
speedometer. 

Stcmdard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment: 
installation  of  U.S.-model  headlamp, 
front  side  marker,  taiilight,  license 
lamp,  and  high  mounted  stop  lamp 
assemblies. 

Standard  No.  Ill  Rearview Mirrors: 
installation  of  U.S.-model  rearview 
mirrors. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  U.S.-model 
automatic  seat  belts. 


Standard  No.  209  Seat  Belt 
Assemblies:  installation  of  U.S.-model 
automatic  seat  belt  assemblies. 

Additionally,  NCDL  states  Uiat  U.S.- 
model  fttjnt  and  rear  bumper 
reinforcements  must  be  installed  on 
non-U.S.  certified  1996  and  1997 
Lamborghini  Diablo  passenger  cars  to 
comply  with  the  Biunper  Standard 
found  in  49  CFR  part  581. 

NCDL  also  states  that  a  vehicle 
identification  number  (VIN)  plate  must 
be  affixed  to  non-U.S.  certified  1996  and 
1997  Lamborghini  Diablo  passenger  cars 
to  meet  the  requirements  of  49  CFR  part 
565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petitions 
described  above.  Conunents  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St..  SW..  Washington.  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pmj.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petitions 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  March  7,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-5885  Filed  3-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-200»-14631] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1986 
Chevrolet  Blazer,  Multipurpose 
Passenger  Vehicles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1986 
Chevrolet  Blazer  multipurpose 
passenger  vehicles  are  eligible  for 
importation. 

SUMMARY:  This  document  annotmces 
receipt  by  the  National  Highway  Traffic 


Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1986 
Chevrolet  Blazer  multipurpose  ^ 

passenger  vehicles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similalr  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their , 
manufacturer  as  complying  widi  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  April  11,  2003. 
ADDRESSES:  Comments  should  refer  to 
the  docket  nimiber  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington.  DC 
20590.  [Docket  hours  are  frt)m  9  am  to 
5  pm].  Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volxmie 
65,  Number  70;  Pages  19477-19478)  or 
you  may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufectured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  imder  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  conunent  on  the  petition. 
At  the  close  of  the  comment  period. 
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NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing  , 
Laboratories.  Inc.  of  Houston.  Texas 
("WETL")  (Registered  Importer  90-005) 
has  petitioned  NHTSA  to  decide 
whether  1986  Chevrolet  Blazer 
multipurpose  passenger  vehicles, 
originally  manufactured  for  sale  in 
European  and  other  foreign  markets,  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  WETL 
believes  are  substantially  similar  are 
1986  Chevrolet  Blazer  muhipurpose 
passenger  vehicles  that  were 
manufactured  for  sale  in  the  United 
States  and  certified  by  their 
manufacturer.  General  Motors 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1986 
Chevrolet  Blazer  multipurpose 
passenger  vehicles  to  their  U.S. -certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1986  Chevrolet  Blazer 
multipurpose  passenger  vehicles,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1986  Chevrolet  Blazer 
multipurpose  passenger  vehicles  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  101  Controls  and 
Displays,  102  Transmission  Shift  Lever 
Sequence  *  *  *  .103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  106 
Brake  Hoses,  108  Lamps,  Reflective 
Devices  and  Associated  Equipment,  113 
Hood  Latch  Systems,  116  Motor  Vehicle 
Brake  Fluids,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
124  Accelerator  Control  Systems,  202 
Head  Restraints,  204  Steering  Control 
Rearward  Displacement,  205  Glazing 
Materials,  206  Door  Locks  and  Door 
Retention  Components,  207  Seating 
Systems,  209  Seat  Belt  Assemblies,  210 
Seat  Belt  Assembly  Anchorages,  212 
Windshield  Retention,  214  Side  Impact 
Protection,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 


Additionally,  the  petitioner  states  that 
non-U.S.  certified  1986  Chevrolet  Blazer 
multipurpose  passenger  vehicles 
comply  with  the  Vehicle  Identification 
Number  plate  requirement  of  49  CFR 
part  565. 

Petitioner  further  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror,  which  is  flat  and  has 
1:1  magnification. 

Standard  No.  114  Theft  Protection: 
installation  of  an  audible  warning 
module. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  an  audible 
safety  belt  warning  system.  The 
petitioner  states  that  the  vehicle  is 
equipped  with  Type  11  seat  belts  in  both 
front  outboard  seating  positions  and 
Tjrpe  I  seat  belts  in  the  rear  outboard 
and  center  seating  positions  and  that 
driver  and  front  outboard  passenger 
seating  positions  are  not  required  to 
have  air  bags.~ 

The  petitioner  also  states  that  a 
certification  label  must  be  affixed  to  the 
driver's  side  door  jcunb  to  meet  the 
requirements  of  49  CFR  Part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St..  SW..  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  March  7.  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-5886  Filed  3-11-03;  8:45  am] 

BILUNQ  CODE  4910-S»-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-13933;  Notice  2] 

Decision  That  Nonconforming  1996- 
2002  Mercedes  Benz  E  Class  (W210) 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1996-2002 
Mercedes  Benz  E  Class  (W210) 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1996-2002 
Mercedes  Benz  E  Class  (W210) 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
originally  manufactured  for  importatidn 
into  and  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards 
{the  U.S.  certified  version  of  the  1996- 
2002  Mercedes  Benz  E  Class  (W210)), 
and  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  This  decision  is  effective  as  of 
the  date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactxired  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motof  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
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affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Automobile  Concepts,  Inc.  of  Miami, 
Florida  ("AMC")  (Registered  Importer 
01-278)  petitioned  NHTSA  to  decide 
whether  non-U.S.  certified  1996-2002 
Mercedes  Benz  E  Class  (W210)     . 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  December  18,  2002  (67  FR  77556)  to 
afford  an  opportimity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice  of  the  petition. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eUgible  for  entry.  VSP-401  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1996-2002  Mercedes  Benz  E  Class 
(W210)  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
Safety  standards  are  substantially 
similar  to  1996-2002  Mercedes  Benz  E 
Class  (W210)  passenger  cars  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115,  and  are  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1 .50  and  501 .8. 

Issued  on:  March  7,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
(FR  Doc.  03-5887  Filed  3-11-03;  8:45  am] 

BILUNG  CODE  4910-«»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34316] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company-Trackage  Rights 
Exemption-Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  overhead  trackage 
rights  to  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF)  over 
UP's  Port  Lavaca  Subdivision  extending 
from  milepost  14.2  in  Placedo,  TX,  to 
milepost  6.95  in  Kamey,  TX,  a  distance 
of  approximately  7.25  miles.  The 
purpose  of  the  trackage  rights  is  to  allow 
BNSF  access  to  the  rail  line  it  is 
constructing  between  Kamey  and 
Seadrift,  TX.'  In  addition,  UP  has 
agreed  to  grant  BNSF  temporary 
trackage  rights  ^  on  UP's  Port  Lavaca 
Subdivision  from  UP  milepost  15.4  to 
UP  milepost  14.2  and  from  UP  milepost 
6.0  to  UP  milepost  6.95. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  February  27, 
2003,  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed). 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.-Trackage  Rights-BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.-Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket 

No.  34316,  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street  NW.,  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Sarah  W. 


'  BSNF  was  granted  authority  to  construct  and 
operate  this  raihoad  line  in  The  Burlington 
Northern  and  Santa  Fe  Railway  Company- 
Construction  and  Operation  Exemption-Seadrift 
and  Kamey,  TX,  STB  Finance  Docket  No.  34003 
(STB  served  Jan.  25.  2002). 

2  On  February  28,  2003,  BNSF  filed  a  petition  for 
exemption  in  STB  Finance  Docket  No.  34316  (Sub- 
No.  1),  The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Trackage  Rights  Exemption- 
Union  Pacific  Railroad  Company,  wherein  BNSF 
requests  that  the  Board  permit  the  proposed 
temporary  trackage  rights  arrangement  described  in 
this  notice  to  expire  upon  completion  of  the 
construction  of  its  rail  line.  That  petition  will  be 
addressed  by  the  Board  in  a  separate  decision. 


Bailiff,  Senior  General  Attorney,  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company,  P.O.  Box  961039, 
Fort  Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  March  6,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-5893  Filed  3-11-03;  8:45  am) 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel— Notice  of  Closed 
Meeting 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  closed  meeting  of  Art 

Advisory  Panel. 

summary:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 

DATES:  The  meeting  will  be  held  April 
9,  2003. 

ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on 
April  9,  2003,  in  Room  4600E  beginning 
at  9:30  a.m.,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC 
20005. 

FOR  FURPtER  INFORMATION  CONTACT: 
Karen  Carolan.  C:AP:AS,  1099  14th 
Street,  NW.,  Washington,  DC  20005. 
Telephone  (202)  694-1861  (not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  tiie  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988). 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  April  9, 
2003,  in  Room  4600E  beginning  at  9:30 
a.m.,  Franklin  Court  Building,  1099  14th 
Street,  NW.,  Washington,  DC  20005. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fafr  market  value  appraisals  of -works  of 
art  involved  in  Federal  income,  estate, 
or  gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  26  U.S.C.  6103. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4),  (6),  and  (7). 
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and  that  the  meeting  will  not  be  open 
to  the  pubhc. 

David  B.  itobison. 

Chief,  Appeals. 

|FR  Doc.  03-.'J943  Filed  3-11-03;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Ad  Hoc  Issue 
Committee  of  the  Taxpayer  Advocacy 
Panel 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Ad 
Hoc  Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held 
Monday.  April  7.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Gruber  at  1-888-912-1227.  or 
206-220-6095. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Ad  Hoc 
Issue  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  held  Monday, 
April  7,  2003,  from  1  p.m.  P.s.t.  to  3 
p.m.  P.s.t.  via  a  telephone  conference 
call.  The  public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6095,  or  write  Anne  Gruber, 
TAP  Office,  915  2nd  Ave,  Seattle,  WA 
98174.  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  in  advance  with  Aime 
Gruber.  Ms.  Gruber  can  be  reached  at 
1-888-912-1227  or  206-220-6095. 

The  agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  March  4.  2003. 
Deryle  I.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-5944  Filed  3-11-03;  8:45  ami 
BIUING  CODE  483O-01-i> 


DEPARTMErfT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  5  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Iowa,  Kansas,  Minnesota,  Missouri, 
Nebrasica,  North  Dakota,  Oklahoma, 
South  Dakota,  and  Texas) 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
5  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Monday,  April  T4,  2003,  at  2:30  p.m., 
central  standard  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  5 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  April  14,  2003,  from  2:30  to 
3:30  p.m.  central  standard  time  via  a 
telephone  conference  call.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comment,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623.  or  by  mail 
to  Taxpayer  Advocacy  Panel,  Stop 
1006MIL,  310  West  Wisconsin  Avenue, 
Milwaukee,  WI  53203-2221.  Public 
comments  will  also  be  welcome  during 
the  meeting.  Please  contact  Mary  Ann 
Delzer  at  1-888-912-1227  or  (414) 297- 
1604  for  more  information. 

The  agenda  will  include  the  ■ 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  March  6.  2003. 
Deryle  Temple, 

Director.  Taxpayer  Advocacy  Panel. 

(FR  Doc.  03-5945  Filed  3-11-03;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Illinois,  Indiana,  Kentucky,  Michigan, 
Ohio,  West  Virginia,  and  Wisconsin) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 


ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
4  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Wednesday,  April  2.  2003.  at  11  a.m., 
central  standard  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414)  297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday.  April  2.  2003.  from  11  a.m. 
to  noon  central  standard  time  via  a 
telephone  conference  call.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
conmient.  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623.  or  by  mail 
to  Taxpayer  Advocacy  Panel. 
Stopl006MIL.  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  March  6.  2003. 
Deryle  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-5946  Filed  3-1 1-03;  8:45  am) 

BIUJNG  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Partel  Earned  Income  Tax 
Credit  Issue  Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the 

Taxpayer  Advocacy  Panel  Earned 

Income  Tax  Credit  Issue  Committee  will 

be  conducted  (via  teleconference). 

DATES:  The  meeting  will  be  held 

Wednesday,  April  23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marisa  Knispel  at  1-888-912-1227,  or 

71B-48»-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  section 
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10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee  will  be  held 
Wednesday,  April  23.  2003,  from  2  p.m. 
e.s.t.  to  3  p.m.  e.s.t.  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557,  or 
write  Marisa  Knispel,  TAP  Office,  10 
Metrotech  Center,  625  Fulton  Street, 
Brooklyn,  NY  11021,  or  post  comments 
to  the  Web  site:  http:// 
www.improveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice.  

Dated:  March  4,  2003. 
Deryle  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-5947  Filed  3-11-03;  8:45  am] 

BUJNG  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  the  Taxpayer  Advocacy  Panel 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  via 
teleconference. 

DATES:  The  meeting  will  be  held 
Tuesday,  April  22,  2003,  at  1:30  p.m., 
eastern  standard  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Toy  at  1-888-912-1227,  or 
414-297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  (TAP)  wrill  be  held  Tuesday,  April 
22,  2003,  from  1:30  to  3  p.m.  e.s.t.  via 
a  telephone  conference  call.  If  you 
would  like  to  have  the  Joint  Committee 
of  TAP  consider  a  written  statement, 


please  call  1-688-912-1227  or  414- 
297-1611,  or  write  Barbara  Toy,  TAP 
Office,  MS-^006-MIL,  310  West 
Wisconsin  Avenue,  Milwaukee,  WI 
53203-2221.  or  FAX  to  414-297-1623. 
Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Barbara  Toy.  Ms. 
Toy  can  be  reached  at  1-888-912-1227 
or  414-297-1611,  or  FAX  414-297- 
1623. 

The  agenda  will  include  the 
following:  monthly  committee  summary 
report,  discussion  of  issues  brought  to 
the  joint  committee,  office  report  and 
discussion  of  next  meeting. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  March  6.  2003. 
Deryle  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-5948  Filed  3-11-03;  8:45  am] 
BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel,  E-Fliing  Issue 
Committee 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the 

Taxpayer  Advocacy  Panel.  E-Filii^ 

Issue  Committee  will  be  conducted  (via 

teleconference). 

DATES:  The  meetiiig  will  be  held 

Thursday.  April  10.  2003,  at  2  p.m.,  . 

central  standard  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Aim  Delzer  at 
1-888-912-1227,  or (414)  297-1604. 
S4JPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel,  E-Filing  Issue 
Committee  will  be  held  Thursday,  April 
10,  2003,  from  2  p.m.  to  3  p.m.  central 
standard  time  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comment, 
ideas,  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  You  can  submit  written 
comments  to  the  panel  by  faxing  to 
(414)  297-1623,  or  by  mail  to  Taxpayer 
Advocacy  Panel,  Stopl006MIL,  310 
West  Wisconsin  Avenue,  Milwaukee, 
WI  53203-2221.  Public  comments  will 


also  be  wdcome  during  the  meeting. 
Please  contact  Mary  Ann  Delzer  at  1- 
888-912-1227  or  (414) 297-1604  for 
dial-in  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated*.  March  6,  2003. 
Deryle  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

(FR  Doc.  03-5949  Filed  3-11-03;  8:45  am) 

BIUJNG  COOE  4630-01-^ 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Illinois,  Indiana,  Kentucky,  Michigin, 
Ohio,  West  Virginia,  and  Wisconsin) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
4  Taxpayer  Advocacy  Panel  will  be 
conducted. 

DATES:  The  meeting  will  be  held 
Monday.  April  28.  2003.  from  9  a.m.  to 
4  p.m.,  and  Tuesday,  April  29,  2003, 
from  2  p.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  April  28,  2003,  from  9  a.m.  to 
4  p.m..  and  Tuesday.  April  29,  2003, 
h-om  2  p.m.  to  5  p.m.  at  the  Embassy 
Suites  Hotel,  10  East  River  Center 
Boulevard,  Covington,  KY  41011.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 
on  improving  customer  service  at  the    , 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
Stopl006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  more  information. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 
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Dated:  March  6,  2003. 
Derylc  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

IFR  Doc.  03-5950  Filed  3-11-03;  8:45  am) 

MLLMQ  COM  4a30-01-P 
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March  12,  2003 


Part  n 

Department  of 
Transportation 

Federal  Transit  Administration 

FTA  Fiscal  Year  2003  Apportionments, 
Allocations  and  Program  Information; 
Notice 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

FTA  Fiscal  Year  2003  Apportionments, 
Allocations  and  Program  Information 

agency:  Federal  Transit  Administration 
(FTA),  DOT. 
action:  Notice. 

summary:  The  Omnibus  Appropriations 
Bill  "Consolidated  Appropriations 
Resolution.  2003".  (Pub.  L.  108-7)  was 
signed  into  law  by  President  Bush  on 
February  20.  2003.  which  includes  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  for 
fiscal  year  2003  (FY  2003  DOT 
Appropriations  Act),  and  provides  FY 
2003  appropriations  for  the  Federal 
Transit  Administration  (FTA)  transit 
assistance  programs.  Based  upon  this 
Act,  the  Transportation  Equity  Act  for 
the  21st  Century  (TEA-21).  and  49 
U.S.C.  Chapter  53.  this  notice  contains 
a  comprehensive  list  of  apportionments 
and  allocations  for  transit  programs. 
In  addition,  prior  year  unobligated 
allocations  for  the  section  5309  New 
Starts  and  Bus  and  Bus-Related 
Programs  are  listed.  The  FTA  policy 
regarding  pre-award  authority  to  incur 
project  costs.  Letter  of  No  Prejudice 
Policy,  and  other  pertinent  program 
information  are  provided. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  FTA  Regional 
Administrator  for  grant-specific 
information  and  issues;  Mary  Martha 
Churchman,  Director,  Office  of  Resource 
Management  and  State  Programs.  (202) 
366-2053.  for  general  information  about 
the  Urbanized  Area  Formula  Program, 
the  Nonurbanized  Area  Formula 
Program,  the  Rural  Transit  Assistance 
Program,  the  Elderly  and  Persons  with 
Disabilities  Program,  the  Clean  Fuels 
Formula  Program,  the  Over-the-Road 
Bus  Accessibility  Program,  the  Capital 
Investment  Program,  or  the  Job  Access 
and  Reverse  Commute  Program;  or  Paul 
L.  Verchinski,  Chief.  Statewide  and 
Intermodal  Planning  Division.  (202) 
366-1626,  for  general  information 
concerning  the  Metropolitan  Planning 
Program  and  the  Statewide  Planning 
and  Research  Program;  or  Henry  Nejako, 
Program  Management  Officer,  Office  of 
Research.  Demonstration  and 
Innovation.  (202)  366-3765.  for  general 
information  about  the  National  Planning 
and  Research  Program. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

Metropolitan  Planning  funds  are 
apportioned  by  statutory  formula  to  the 
States  for  allocation  to  Metropolitan 
Planning  Organizations  (MPOs)  in 
urbanized  areas  or  portions  thereof  to 
provide  funds  for  their  Unified  Planning 
Work  Programs.  Statewide  Planning  and 
Research  funds  are  apportioned  to 
States  by  statutory  formula  to  provide 
funds  for  their  Statewide  Planning  and 
Research  Programs.  Urbanized  Area 
Formula  Program  funds  are  apportioned 
by  statutory  formula  to  urbanized  areas 
and  to  Governors  to  provide  capital, 
operating  and  planning  assistance  in 
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urbanized  areas.  Nonurbanized  Area 
Formula  Program  funds  are  apportioned 
by  statutory  formula  to  Governors  for 
capital,  operating  and  administrative 
assistance  in  nonurbanized  areas. 
Elderly  and  Persons  with  Disabilities 
Program  funds  are  apportioned  by 
statutory  formula  to  Governors  to 
provide  capital  assistance  to 
organizations  providing  transportation 
service  for  the  elderly  and  persons  with 
disabilities.  Fixed  Guideway 
Modernization  funds  are  apportioned  by 
statutory  formida  to  specified  urbanized 
areas  for  capital  improvements  in  rail 
and  other  fixed  guideways.  New  Starts 
identified  in  the  FY  2003  DOT 
Appropriations  Act  and  Bus  and  Bus- 
Related  Allocations  identified  in  the 
Conference  Report  accompanying  the 
Act  are  included  in  this  notice.  FTA 
will  honor  those  designations  included 
in  report  language  to  the  extent  that  the 
projects  meet  the  statutory  intent  of  the 
specific  program. 

n.  Overview- 

A.  Fiscal  Year  2003  Appropriations 

The  FY  2003  funding  amounts  for 
FTA  programs  are  displayed  in  Table  1. 
The  amounts  have  been  adjusted,  from 
the  FY  2003  enacted  funding  levels,  to 
reflect  an  across-the-board  .65  percent 
reduction  proportionately  applied  to  the 
discretionary  budget  authority  and 
obligation  limitation,  and  to  each 
program,  project  and  activity,  as 
directed  under  section  601  of  Title  VI  of 
the  Consolidated  Appropriations 
Resolution,  2003,  along  with  transferred 
and  reallocated  resources.  The  following 
text  provides  a  narrative  explanation  of 
the  funding  levels  and  other  factors 
affecting  the  apportionments  and 
allocations. 

B.  TEA-21  Authorized  Progmm  Levels 

TEA-21  provides  a  combination  of 
trust  and  general  fund  authorizations 
that  total  $8,194  billion  for  the  FY  2003 
FTA  program.  Of  this  amount,  $7,226 
billion  was  guaranteed  under  the 
discretionary  spending  cap  and  was 
enacted  under  the  FY  2003  DOT 
Appropriations  Act.  However,  after 
applying  the  across-the-board  .65 
percent  reduction,  as  directed  by  section 
601  of  Title  IV  of  the  Consolidated 
Appropriations  Resolution,  2003,  new 
funding  for  FTA  programs  is  $7,179 
billion.  See  Table  11  for  fiscal  years 
1998-2003  guaranteed  funding  levels  by 
program  and  Table  llA  for  the  total  of 
guaranteed  and  non-guaranteed  levels 
by  program. 


C.  Project  Management  Oversight 

Section  5327  of  Title  49  U.S.C, 
permits  the  Secretary  of  Transportation 
to  use  up  to  one-half  percent  of  the  ' 
funds  made  available  under  the 
Urbanized  Area  Formula  Program  and 
the  Noniu'banized  Area  Formula 
Program,  and  three-quarters  percent  of 
funds  made  available  under  the  Capital 
Investment  Program  to  contract  widi 
any  person  to  oversee  the  construction 
of  any  major  project  under  these 
statutory  programs;  to  conduct  safety, 
procurement,  management  and  financial 
reviews  and  audits;  and  to  provide 
technical  assistance  to  correct 
deficiencies  identified  in  compliance 
reviews  and  audits.  Language  in  the 
2002  DOT  Appropriations  Act  increased 
the  amount  made  available  under  the 
Capital  Investment  Program  for 
oversight  activities  to  one  percent. 

D.  Levemging  Grant  Funds 

PubUc  transportation  grantees  are 
reminded  that  with  interest  rates  at 
currently  low  levels  it  may  be  cost- 
effective  to  leverage  their  projected 
grant  receipts,  and  thereby  accelerate 
the  acquisition  of  needed  rolling  stock 
or  completion  of  essential 
infrastructure.  FTA  encourages  grant 
recipients  to  examine  all  leveraging 
options  at  their  disposal,  including  the 
use  of  grant  anticipation  notes  (GAN) 
secured  with  Formula  Capital,  Fixed 
Guideway  Modernization,  and  New 
Starts  funds.  To  date,  over  $1.7  bilUon 
in  grant  anticipation  bonds  have  been 
issued,  allowing  major  projects  to  be 
completed  early  and  at  lower  cost.  FTA 
will  provide  information  and  other 
assistance  to  grantees  that  wish  to 
examine  financing  options  during  their 
jJToject  development  process. 

For  additional  information,  contact 
Paul  L.  Marx,  Office  of  Policy 
Development,  at  (202)  366-1675.    ' 

m.  Fiscal  Year  2003  Focus  Areas 

FTA  draws  attention  to  the  following 
areas  of  particular  interest  to  grantees  in 
FY  2003  relative  to  the  FTA  programs. 

A.  Transit  Safety  and  Security 

Since  September  11th,  the  Federal 
Transit  Administration  (FTA)  has 
undertaken  a  series  of  major  steps  to 
help  prepare  the  transit  industry  to 
counter  terrorist  threats.  FTA  has 
provided  direct  assistance  to  transit 
agencies  through  on-site  readiness 
assessments,  technical  assistance  teams, 
regional  forums  for  emergency 
responders,  grants  for  drills,  training, 
and  accelerating  technology  and 
research  projects.  From  this  initial  work, 
it  is  clear  that  it  is  critical  to  integrate 
security  throughout  every  aspect  of 


transit  programs,  operations,  and 
infrastructure. 

Although  the  transit  industry  has 
made  great  strides  in  strengthening 
security  and  emergency  preparedness, 
there  is  much  more  to  do.  The  most 
important  investments  for  transit 
agencies  to  improve  security  elements 
are  in  the  areas  of  employee  training, 
public  awareness,  and  emergency 
response  planning.  Detailed  information 
about  these  three  areas  and  other 
important  actions  can  be  found  in  FTA's 
list  of  Top  20  Seciirity  Program  Action 
Items  for  transit  agencies.  These  20 
action  items  are  based  on  good  security 
practices  identified  throu^  FTA's 
Security  Assessments  and  the  technical 
assistance  program.  The  Top  20  Security 
Program  Action  Items  can  be  foimd  on 
FTA's  Web  site  at  [http:/ /transit- 
safety,  volpe.  dot.gov/security/ 
SecurityInitiatives/Top20/default.asp]. 
FTA  will  work  with  transit  agencies  to 
assist  you  as  you  incorporate  these 
practices  into  your  programs. 

B.  Ridership 

FTA's  FY  2003  strategic  business  plan 
establishes  FTA's  core  values  and 
identifies  a  number  of  strategic  goals  for 
sustaining  these  values  over  the  next 
three  years.  Specifically,  FTA  seeks  to 
deliver  products  and  services  that  are 
valued  by  its  customers  and  to  assist 
transit  agencies  in  better  meeting  the 
needs  of  their  customers.  Increasing 
transit  ridership  is  a  key  measure  of 
success  in  achieving  this  objective.  FTA 
has  further  identified  a  goal  of  achieving 
an  average  2.5  percent  increase  in  the 
munber  of  transit  passenger-miles 
traveled  per  market  (controlling  for 
differences  in  employment  levels)  this 
fiscal  year.  FTA  is  in  the  process  of 
identifying  a  range  of  research, 
guidance,  and  other  technical  assistance 
to  support  State  and  local  transit  efforts 
to  increase  ridership.  FTA  encourages 
all  transit  agencies  to  focus  attention  on 
ways  to  increase  transit  ridership,  and 
will  be  issuing  further  information 
about  the  FTA  ridership  initiative 
throughout  FY  2003. 

C.  2000  Census  Changes  and  Impact  on 
Grantee  Status  as  Designated  Recipient 

The  Census  Bureau  released  the  2000 
Census  luhanized  area  designations  on 
May  1,  2002,  and  provided  corrections/ 
changes  to  the  list  of  designated  areas  in 
subsequent  Federal  Register  Notices, 
dated  August  23  and  November  20, 
2002.  FTA  used  this  2000  Census 
population  data  and  information  for  the 
first  time  to  apportion  transit  funds  in 
FY  2003,  which  accounts  for  a  munber 
of  changes  from  FY  2002 
apportionments.   . 
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In  the  2000  Census,  nonurbanized 
population  decreased  by  three  percent 
to  89.6  million  from  the  1990  Census, 
and  elderly  population  increased  by  18 
percent  to  35.4  million.  Four  hundred 
sixty-five  urbanized  areas  were 
designated,  which  is  59  more  than  the 
406  designated  in  the  1990  Census. 
Seventy-six  are  newly  qualified 
urbanized  areas,  and  more  than  50 
urbanized  areas  crossed  the  200.000 
population  threshold,  as  a  result  of 
growth:  the  merger  of  two  small 
urbanized  areas;  or  the  merger  of  one  eft- 
more  small  urbanized  areas  into  an 
existing  urbanized  area  with  population 
over  200.000.  In  addition,  14  urbanized 
areas  were  formed  from  splitting 
existing  urbanized  areas,  more  than  70 
urbanized  areas  had  name  or 
description  changes,  which  in  some 
cases  includes  the  addition  of  a  new 
State  in  the  urbanized  area  description/ 
geographical  boundary,  and  two 
urbanized  areas  (Montgomery,  AL  and 
Lorain-Elyria.  OH)  saw  their 
populations  decrease  to  less  than 
200,000.  2000  Census  information  and 
FTA  analysis  of  the  changes  may  be 
found  on  the  FTA  Web  site  at  [http:// 
www.fta.dot.gov/library/planmng/ 
census/censusinfo.htmI\. 

The  large  number  of  urbanized  areas 
affected  by  2000  Census  changes  and 
the  assorted  types  of  changes 
experienced  require  that  many  areas 
designate  or  change  their  "Designated 
Recipient."  In  order  for  FTA  to  award  a 
grant  to  an  turbanized  area  as  part  of  its 
Urbanized  Area  Formula  Program  (Title 
49  U.S.C.  section  5307).  a  grant 
recipient  must  be  a  "Designated 
Recipient"  for  that  urbanized  area  or 
must  be  a  public  agency  authorized  by 
the  Designated  Recipient  to  apply  for 
grants.  Documentation  for  new  or 
changed  Designated  Recipients  in  areas 
over  200.000  in  population  shall 
include  the  following: 

1.  A  letter  expressing  the  concurrence 
of  the  Governor  or  of  another  state 
agency  in  which  the  Governor's 
authority  to  concur  in  designations  of 
recipients  has  been  delegated; 

2.  Concurrence  by  the  publicly-owned 
operators  of  mass  transportation 
servicing  the  urbanized  area  of  the 
Designated  Recipient(s); 

3.  An  appropriately  certified 
resolution  of  the  policy-making  body  of 
the  Metropolitan  Planning  Organization 
(MPO)  concurring  in  the  Designated 
Recipient(s);  and 

4.  For  each  Designated  Recipient,  an 
opinion  of  counsel  certifying  to  the 
entity's  legal  capacity  to  perform  the 
functions  of  a  Designated  Recipient. 

For  urbanized  areas  greater  than 
50,000  but  under  200,000  in  population. 


the  Governor  of  each  State  is  the 
Designated  Recipient.  The  Governor 
may: 

1.  Retain  Designated  Recipient  status 
himself/herself.  No  documentation 
needs  to  be  submitted  to  support  this 
action;  or 

2.  Designate  one  or  more  local 
Designated  Recipients  for  each 
urbanized  area  under  200,000  in 
population.  Such  designation  must  be 
documented  by  letter  from  the  Governor 
naming  the  local  Desighated  Recipient 
and  by  an  opinion  of  counsel  for  each 
such  Designated  Recipient  certifying  its 
legal  capacity  to  "perform  the  functions 
of  a  Designated  Recipient. 

Documentation  relative  to  Designated 
Recipients  or  public  agencies  authorized 
by  the  Designated  Recipient  to  apply  for 
grants  should  be  forwarded  to  the 
appropriate  FTA  Regional  Office.  For 
further  information  contact  the 
appropriate  FTA  Regional  Office,  or  Ken 
Johnson,  FTA  Office  of  Resource 
Management  and  State  Programs,  at 
(202) 366-2053. 

rv.  Metropolitan  Planning  Program  and 
State  Planning  and  Research  Program 

A.  Metropolitan  Planning  Program 

Funding  made  available  for  the 
Metropolitan  Planning  Program  (49 
U.S.C.  5303)  by  the  FY  2003  DOT 
Appropriations  Act  is  $59,993,094  after 
application  of  the  across-the-board  .65 
percent  reduction.  The  FY  2003 
Metropolitan  Planning  F*rogram 
apportionment  to  States  for  MPOs'  use 
in  urbanized  areas  totals  $60,443,434. 
This  amount  includes  $59,993,094  in 
FY  2003  funds,  and  $450,340  in  prior 
year  funds  available  for 
reapportionment  under  this  program.  A 
basic  allocation  of  80  percent  of  this 
amount  ($48,354,747)  is  distributed  to 
the  States  based  on  the  State's  urbanized 
area  population  as  defined  by  the  U.S. 
Census  Bureau  for  subsequent  State 
distribution  to  each  urbanized  area,  or 
parts  thereof,  within  each  State.  A  ■ 
supplemental  allocation  of  the 
remaining  20  percent  ($12,088,687)  is 
also  provided  to  the  States  based  on  an 
FTA  administrative  formula  to  address 
planning  needs  in  the  larger,  more 
complex  urbanized  areas.  Table  2 
contains  the  State  apportionments  for 
the  combined  basic  and  supplemental 
allocations. 

Each  State,  in  cooperation  with  the 
MPOs,  must  develop  an  allocation 
formula  for  the  combined 
apportionment,  which  distributes  these 
funds  to  MPOs  representing  urbanized 
areas,  or  parts  thereof,  within  the  State. 
States  must  reaffirm  these  in-State 
formulas  or  develop  new  ones,  which 


then  must  be  submitted  to  the  FTA 
Regional  Office  for  approval  before 
these  funds  area  distributed. 

As  noted  in  section  IIl.C  above,  2000 
Census  urbanized  area  designations  cU^e 
available  in  Federal  Register  Notices 
issued  by  the  Census  Bureau  and  may 
be  accessed  at  [http://www.fta.dot.gov/ 
library/legal/federalregister/2002/ 
index.html]  on  the  FTA  Web  site.  FTA 
has  posted  on  its  Web  site  a  comparison 
of  FY  2003  guaranteed  funding  levels 
based  on  2000  Census  and  based  on  the 
1990  census  information  for  each  State 
at  {http://www.fta.dot.gov/library/ 
planning/ census/ comp/t2.htmI\  and  a 
comparison  of  the  amounts  actually 
apportioned  for  fiscal  year  2002  using 
both  the  1990  Census  and  the  2000 
Census  at  [http://www.fla.dot.gov/ 
library/planning/census/comp/tl.html]- 
This  information  should  be  utilized  by 
each  state  when  reaffirming  or  revising 
in-state  formulas. 

B.  Statewide  Planning  and  Research 
Program 

Funding  made  available  for  the 
Statewide  Planning  and  Research 
Program  (49  U.S.C.  5313(b))  by  the  FY 
2003  DOT  Appropriations  Act  is 
$12,532,406  after  application  of  the 
across-the-board  .65  percent  reduction. 
The  FY  2003  apportionment  for  the 
Statewide  Planning  and  Research 
Program  (SPRP)  totals  $12,643,295.  This 
amount  includes  $12,532,406  in  FY 
2003  funds,  and  $110,889  in  prior  year 
funds  available  for  reapportionment 
under  this  program.  Final  State 
apportionments  for  this  program  are 
also  contained  in  Table  2.  These  funds 
may  be  used  for  a  variety  of  purposes 
such  as  planning,  technical  studies  and 
assistance,  demonstrations,  management 
training,  and  cooperative  research.  In 
addition,  a  State  may  authorize  a 
portion  of  these  funds  to  be  used  to 
supplement  metropolitan  planning 
funds  allocated  by  the  State  to  its 
urbanized  areas,  as  the  State  deems 
appropriate. 

C.  FHWA  Metropolitan  Planning 
Program  and  State  Planning  and 
Research  Program 

For  informational  purposes,  the 
estimated  FY  2003  apportionments  for 
the  FHWA  Metropolitan  Planning 
Program  (PL)  are  contained  in  Table  3. 
Actual  apportionments  for  the  FY  2003 
FHWA  State  Planning  and  Research 
F*rogram  (SPRP)  were  not  available  at 
the  time  of  publication  of  this  notice. 

D.  Local  Match  Waiver  for  Specified 
Planning  Activities 

Job  Access  and  Reverse  Commute 
Planning.  Federal,  State  and  local 


welfare  reform  initiatives  may  require 
the  development  of  new  and  innovative 
public  and  other  transportation  services 
to  ensure  that  former  welfare  recipients 
have  adequate  mobility  for  reaching 
employment  opportunities.  In 
recognition  of  the  key  role  that 
transportation  plays  in  ensiuing  the 
success  of  welfare-to-work  initiatives. 
FTA  and  FHWA  permit  the  waiver  of 
the  local  match  requirement  for  job 
access  and  reverse  commute  planning 
activities  undertaken  with  both  FTA 
and  FHWA  Metropolitan  Planning 
Program  and  State  Planning  and 
Research  Program  funds.  FTA  and 
FHWA  will  support  requests  for  waivers 
when  they  are  included  in  Metropolitan 
Unified  Planning  Work  Programs  and 
State  Planning  and  Research  Programs 
and  meet  all  other  requirements. 

E.  Planning  Emphasis  Areas  for  Fiscal 
Year  2003 

The  FTA  and  FHWA  identify 
Planning  Emphasis  Areas  (PEAs) 
annually  to  promote  priority  themes  for 
consideration,  as  appropriate,  in 
metropolitan  and  statewide 
transportation  planning  processes.  To 
support  this,  FTA  and  FHWA  will 
prepare  an  inventory  of  current  practice, 
guidance  and  training  in  those  areas. 
Opportunities  for  exchanging  ideas  and 
experiences  on  innovative  practices  in 
these  topic  areas  also  will  be  provided 
throughout  the  year.  For  FY  2003,  five 
key  planning  themes  have  been 
identified:  (1)  Consideration  of  safety 
and  security  in  the  transportation 
planning  process;  (2)  integration  of 

ftlanning  and  environmental  processes: 
3)  consideration  of  management  and 
operations  within  planning  processes; 
(4)  State  DOT  consuhation  with  non- 
metropolitan  local  officials;  and  (5) 
enhancing  the  technical  capacity  of 
planning  processes. 

1 .  Safety  and  Security  in  the 
Transportation  Planning  Process.  TEA- 
21  emphasizes  the  safety  and  security  of 
transportation  systems  as  a  national 
priority  and  calls  for  transportation 
projects  and  strategies  that  "increase  the 
safety  and  security  of  transportation 
systems."  This  entails  integration  of 
safety  and  facility  security  into  all  stages 
of  the  transportation  planning  process. 

FTA  and  FHWA  are  working  together 
to  advance  the  state-of-practice  in   • 
addressing  safety  and  security  in  the 
metropolitan  and  statewide  planning 
process.through  workshops  and  case 
studies.  A  report  prepared  by  the 
Transportation  Research  Board  (TRB), 
Transportation  Research  Circular  E- 
C02,  "Safety-Conscious  Planning." 
>  January  2001 ,  describes  the  issues  and 
recommendations  identified  at  a  Safety 


in  Planning  workshop  held  earlier.  The 
report  is  available  on  the  TRB  Web  site 
at  [http://www.nas.edu/trb}.  Also,  the 
Institute  of  Transportation  Engineers 
(ITE)  has  prepared  a  discussion  paper 
on  the  topic,  entitled  "The  Development 
of  the  Safer  Network  Transportation 
Planning  Process,"  which  is  posted  to 
their  Web  site  at  [http://www.ite.orgl. 

2.  Integrated  Planning  and 
Environmental  Processes.  TEA-21 
mandated  the  elimination  of  the  Major 
Investment  Study  as  a  stand-alone 
requirement,  while  integrating  the 
concept  within  the  planning  and  project 
development/environmental  review 
processes.  A  training  course  entitled 
"Linking  Planning  and  NEPA  "  is  being 
developed  and  will  be  made  available  at 
the  National  Transit  Institute  Web  site, 
[http://www.ntionline.com]. 

3.  Consideration  of  Management  and 
Operations  within  Planning  Processes. 
TEA-21  challenges  FHWA  and  FTA  to 
move  beyond  traditional  capital 
programs  for  improving  the  movement 
of  people  and  goods — focusing  on  the 
need  to  improve  the  way  transportation 
systems  are  managed  and  operated.  FTA 
and  FHWA  have  convened  a  working 
group  and  have  commissioned 
discussion  papers  on  the  topic.  This 
information  is  available  at  [http:// 
plan2op.fh  wa.dot.gov]. 

4.  State  DOT  Consuhation  With  Non- 
Metropolitan  Local  Officials.  On  January 
23,  2003,  the  FTA  and  FHWA  issued  a 
final  Rule  on  consultation,  which  can  be 
accessed  at  [http://www.fta.dot.gov/ 
library /legal/ federalre^ster/ 2003/ 
frl2303.html].  This  final  rule  amends 
the  1993  Joint  FTA/FHWA  Planning 
regulation  published  in  the  Federal 
Register.  Volume  58,  No.  207.  on 
October  28,  1993.  Consultation  is  a  vital 
issue  within  the  transportation  planning 
process.  Each  State  shall  have  a 
documented  process(es)  that 
implements  consultation  with  non- 
metropolitan  local  officials  in  the 
statewide  planning  process  and 
development  of  the  statewide 
transportation  improvement  program  by 
February  24,  2004.  The  FTA  and  FHWA 
will  work  with  each  State  to  help 
facilitate  development  of  the 
dt)cumented  process(es),  but  will  not 
review  or  approve  the  documented 
process(es).  However,  the  FTA  and 
FHWA  in  the  State  Plaiming  Finding 
will  comment  on  progress  toward 
accomplishing  the  documented 
process(es)  and  its  implementation. 
Since  consultation  is  a  vital  issue,  each 
state  shall  review  its  documented 
process  and  solicit  comments  regarding 
the  effectiveness  of  its  consultation 
process  within  two  years  of  adopting  its 


documented  process,  and  thereafter,  at 
least  once  every  five  years. 

5.  Enhancing  the  Technical  Capacity 
of  Plaiming  Processes.  Reliable 
information  on  current  and  projected 
usage  and  performance  of  transportation 
systems  is  critical  to  the  ability  of 
planning  processes  to  supply  credible 
information  to  decision-makers  to      ^ 
support  preparation  of  plans  and 
programs  that  respond  to  their  localities' 
unique  needs  and  policy  issues.  To 
ensure  the  reliability  of  usage  and 
performance  data,  as  well  as  the 
responsiveness  of  policy  forecasting 
tools,  an  evaluation  is  needed  6f  the 
quality  of  information  provided  by  the 
technical  tools,  data  sources,  emd 
forecasting  models,  as  well  as  the 
expertise  of  staff  to  ensure  its  adequacy 
to  support  decision-making.  If  this 
expertise  is  found  to  be  lacking,  the 
responsible  agencies  within 
metropolitan  and  statewide  planning 
processes  are  encouraged  to  devote 
appropriate  resources  to  enhance  and 
maintain  their  technical  capacity. 

The  metropolitan  and  statewide 
transportation  plaiming  processes  have 
become  critical  tools  for  responding  to 
increasingly  complex  issues  at  the  State 
and  local  levels.  Many  of  these  issues 
are  encompassed  in  previously  listed 
planning  emphasis  areas  (e.g.,  integrated 
planning  and  environmental  processes, 
management  and  operations,  analytical 
tools  and  methods)  and  include  much 
more.  It  is  essential  that  FTA  and 
FHWA  provide  technical  assistance, 
training,  and  information  to  our 
customers  to  further  enhance  the  skills 
and  capabilities  they  utilize  to  conduct 
effective  transportation  planning 
processes.  The  FTA  and  FHWA  have 
created  the  Planning  Capacity  Building 
[PCB)  Program,  which  combines  what 
previously  were  separate  programs 
focused  on  planning  processes  in 
metropolitan,  statewide  and  rural  areas. 
The  PCB  is  a  tool  to  disseminate  and 
coordinate  information,  training,  and 
foster  a  dialogue  for  the  exchange  of 
ideas.  More  information  on  the  PCB 
program  can  be  found  at  [http:// 
www.mcb.fhwa.dot.gov].  (Note — As  of 
this  writing,  a  mei^ed  Web  site  focused 
on  metropolitan,  statewide,  and  rural 
issues  is  under  development.) 

For  further  information  on  these 
PEAs,  contact  Candace  Noonan,  FTA 
Office  of  Planning,  (202)  366-1648,  or 
John  Humeston,  FHWA  Office  of 
Planning,  (202)  366-1862. 

F.  Consolidated  Planning  Grants 

Since  FY  1997,  FTA  and  FHWA  have 
offered  States  the  option  of  participating 
in  a  pilot  Consolidated  Planning  Grant 
(CPG)  program.  Information  concerning 
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participation  in  the  CPG  program  can  be 
found  on  the  FTA  Web  site  at  [http:// 
www.fta.dot.gov/offtce/public/cpg.htm]. 
For  further  information  on  participating 
in  the  CPG  Pilot,  contact  Candace 
Noonan,  Office  of  Planning,  FTA,  at 
(202)  366-1648  or  Anthony  Solury, 
Office  of  Planning  and  Environment, 
FHWA,  at  (202)  366-5003. 

G.  FTA  Review  of  Alternative  Analysis 

FTA  has  long  had  substantive 
involvement  in  the  evaluation  of 
alternatives  performed  to  comply  with 
the  National  Environmental  Policy  Act 
(NEPA).  FTA  would  like  to  extend  this' 
interest  to  comparable  planning-level 
alternatives  analysis,  and  requests  that 
local  agencies  that  intend  to  conduct 
such  a  study  prior  to  NEPA  review 
notify  their  FTA  Regional  Office  in 
writing  if  such  a  study  may  result  in  a 
transit  project  being  proposetftor 
funding  under  the  Section  5309  New 
Starts  program.  FTA  further  requests  the 
opportunity  to  review  any  NEPA  or  pre- 
NEPA  alternatives  analysis  scope  of 
work,  purpose  and  need,  description  of 
alternatives,  and  technical 
methodologies  and  results  as  they  are 
developed.  FTA  desires  to  become 
involved  in  these  local  studies  for  three 
reasons:  (1)  To  assist  local  agencies  in 
addressing  technical  and  procedural 
issues  early  in  the  study  process,  rather 
than  at  the  end  when  it  may  be  too  late 
to  solve  them  efficiently;  (2)  to  ensure 
that  FTA  requirements  for  alternatives 
analysis  are  met  (this  includes  the 
selection  of  a  New  Starts  Baseline 
alternative  and  documentation  of 
planning-level  information  needed  to 
perform  a  Before  and  After  Study, 
should  the  resulting  project  eventually 
receive  a  Full  Funding  Grant 
Agreement);  and  (3)  to  gain  sufficient 
understanding  of  the  resulting  project  to 
support  FTA's  decision  to  advance  it 
into  preliminary  engineering  (PE)  and, 
later,  final  design.  If  the  alternatives 
analysis  is  done  outside  of  NEPA.  FTA's 
review  is  further  intended  to  help 
ensure  that  its  results,  including  any 
elimination  of  alternatives  from  further 
consideration,  are  adequately  supported 
and  will  stand  up  when  the  NEPA  « 
review  is  initiated. 

Failure  to  provide  FTA  with  an 
opportunity  to  participate  in  the 
alternatives  analysis  could  result  in 
additional  study  effort  necessary  to 
ensure  consistency  with  FTA  policy  and 
good  planning  practices.  Such 
additional  work  could  further  result  in 
significant  delays  in  the  processing  of 
the  request  to  enter  into  PE. 

In  February  2003,  FTA  posted  under 
the  New  Starts  section  of  its  Web  site 
[bttp://www.fta.dot.gov/Iibrary/poIicy/ 


ns/ns.htmj  revised  preliminary 
guidance  on  advancing  fixed  guideway 
U'ansit  investments  through  planning 
and  project  development.  This  guidance 
provides  additional  detail  on  FTA's 
expectations  for  alternatives  analysis 
and  its  role  in  the  study  process.  For 
additional  information,  contact  Sean 
Libberton,  FTA  Office  of  Planning,  at 
(202) 366-2360. 

V.  Urbanized  Area  Formula  Program 

A.  Total  Urbanized  Area  Formula 
Apportionments 

The  amount  made  available  to  the 
Urbanized  Area  Formula  Program  (49 
U.S.C.  5307)  by  the  FY  2003  DOT 
Appropriations  Act  is  $3,423,540,998. 
after  application  of  the  across-the-board 
.65  percent  reduction.  In  addition, 
$5,479,136  in  prior  year  funds  became 
available  for  reapportionment  under  the 
Urbanized  Area  Formula  Program  as 
provided  by  49  U.S.C.  5336(i). 

After  reserving  $17,117,705  for 
oversight,  the  amount  of  FY  2003  funds 
available  for  apportionment  is 
$3,406,423,293.  The  funds  to  be 
reapportioned,  described  in  the 
previous  paragraph,  are  then  added  emd 
increase  the  total  amount  apportioned 
for  this  program  to  $3,411,902,429. 
Table  4  displays  the  amounts 
apportioned  under  the  Urbanized  Area 
Formula  Program.  Table  12  contains  the 
apportionment  formula  for  the 
Urbanized  Area  Formula  Program. 

An  additional  $4,818,425  is  made 
available  for  the  Alaska  Railroad  for 
improvements  to  its  passenger 
operations,  after  application  of  the 
across-the-board  .65  percent  reduction. 
After  reserving  $24,092  for  oversight, 
$4,794,333  is  available  for  the  Alaska 
Railroad. 

B.  Data  Used  for  Urbanized  Area 
Formula  Apportionments 

Data  hom  the  2001  National  Transit 
Database  (NTD)  Report  Year  were  used 
to  calculate  the  FY  2003  Urbanized  Area 
Formula  apportionments  for  urbanized 
areas  200,000  in  population  and  over. 
2000  Census  Population  and  population 
density  data  -are  also  used  in  calculating 
apportionments  under  the  Urbanized 
Area  Formula  Program. 

C.  Urbanized  Area  Formula 
Apportionments  to  Governors 

The  total  Urbanized  Area  Formula 
apportionment  to  the  Governor  f«r  use 
in  areas  under  200.000  in  population  for 
each  State  is  shown  in  Table  4.  This 
table  also  contains  the  apportionment 
amount  attributable  to  each  urbanized 
area  within  the  State.  The  Governor  may 
determine  the  allocation  of  funds  among 


the  urbanized  areas  under  200,000  in 
population  with  the  following 
exception:  as  further  discussed  ia 
Section  F  below,  funds  attributed  to  an 
urbanized  area  under  200,000  in 
population,  located  within  the  planning 
boundaries  of  a  Transportation 
Management  Area,  must  be  obligated  in 
that  small  urbanized  area. 

D.  Transit  Enhancements 

One  percent  of  the  Urbanized  Area 
Formula  Program  apportionment  ip 
each  urbanized  area  with  a  population 
of  200,000  and  over  must  be  made 
available  only  for  transit  enhancements. 
Table  4  shows  the  amount  set  aside  for 
enhancements  in  these  areas. 

The  term  "transit  enhancement" 
includes  projects  or  project  elements 
that  are  designed  to  enhance  mass 
transportation  service  or  use  and  are 
physically  or  functionally  related  to 
transit  facilities.  Eligible  enhancements 
include  the  following:  (1)  Historic 
preservation,  rehabilitation,  and 
operation  of  historic  mass  transportation 
buildings,  structures,  and  facilities 
(including  historic  bus  and  railroad 
facilities);  (2)  bus  shelters;  (3) 
landscaping  and  other  scenic 
beautification,  including  tables, 
benches,  trash  receptacles,  and  street 
lights;  (4)  public  art;  (5)  pedestrian 
access  and  walkways;  (6)  bicycle  access, 
including  bicycle  storage  facilities  and 
installing  equipment  for  transporting 
bicycles  on  mass  transportation 
vehicles;  (7)  transit  connections  to  parks 
within  the  recipient's  transit  service 
area;  (8)  signage;  and  (9)  enhanced 
access  for  persons  with  disabilities  to 
mass  transportation. 

It  is  the  responsibility  of  the  MPO  to 
determine  how  the  one  percent  will  be 
allotted  to  transit  projects.  The  one 
percent  minimum  requirement  does  not 
preclude  more  than  one  percent  being 
expended  in  an  urbanized  area  for 
transit  enhancements.  However,  items 
that  are  only  eligible  as  enhancements — 
in  particular,  operating  costs  for  historic 
facilities — may  be  assisted  only  within 
the  one  percent  funding  level. 

The  recipient  must  submit  a  report  to 
the  appropriate  FTA  Regional  Office 
listing  the  projects  or  elements  of 
projects  carried  out  with  those  funds 
during  the  previous  fiscal  year  and  the 
amount  awarded.  The  report  must  be 
submitted  with  the  Federal  fisced  year's 
final  quarterly  progress  report  in  TEAM- 
Web.  The  report  should  include  the 
following  elements:  (a)  Grantee  name, 
(b)  urbanized  area  name  and  number,  (c) 
FTA  project  number,  (d)  transit 
enhancement  category,  (e)  brief 
description  of  enhancement  and  / 

progress  towards  project 


implementation,  (f)  activity  line  item 
code  from  the  approved  budget,  and  (g) 
eunount  awarded  by  FTA  for  the 
enhancement. 

E.  Fiscal  Year  2003  Operating 
Assistance 

In  general,  FY  2003  funding  for 
operating  assistance  is  available  only  to 
urbanized  areas  with  populations  under 
200,000.  For  these  areas,  there  is  no 
limit&tion  on  the  amount  of  the  State 
apportronment  that  may  be  used  for 
operating  assistance,  and  the  Federal/ 
local  share  ratio  is  50/50.  TEA-21 
provides  an  exception  to  the  restriction 
on  operating  assistance  in  areas  over 
200,000  in  population;  eligible  areas 
have  already  been  identified  and 
notified. 

Pub.  L.  107-232,  signed  by  the 
President  on  October  1,  2002,  allows 
transit  systems  in  lu-banized  areas  that, 
for  the  first  time,  exceeded  200,000  in 
population  according  to  the  2000 
Census  to  use  section  5307  funds  for 
operating  assistance.  A  list  of  the 
eligible  2000  Census  urbanized  areas 
(with  populations  200,000  or  greater)  to 
which  Pub.  L.  107-232  applies  and  that 
may  use  FY  2003  funds  for  operating 
assistance  is  provided  in  Table  15.  The 
listing  also  shows  the  maximum  amount 
of  the  area's  FY  2003  apportionment 


that  may  be  used  for  operating 
assistance  (the  FY  2003  Operating 
Limitation).  The  use  of  the  urbanized 
area  funds  for  operating  assistance  by 
these  areas  is  restricted  to  projects 
carried  out  within  the  geographical  or 
service  area  boundary  of  the  affected 
1990  census  small  (less  than  200,000 
population)  urbanized  area. 

F.  Designated  Transportation 
Management  Areas 

All  2000  Census  lu-banized  areas 
having  a  population  of  at  least  200,000 
have  been  designated  as  Transportation 
Management  Areas  (TMAs),  in 
accordance  with  49  U.S.C.  5305.  In 
addition,  the  Santa  Barbara,  CA 
urbanized  area,  which  did  not  meet  the 
populatien  threshold  requirement  for 
TMA  status  with  respect  to  2000 
Census,  retained  its  previously  granted 
TMA  status  based  on  Gubernatorial 
request.  These  TMA  designations  were 
formally  made  in  the  FTA  Notices  at  67 
FR  45173  et  seq.  (JiUy  8,  2002)  and  67 
FR  62285  et  seq.  (October  4,  2002). 

Guidance  for  setting  the  boundaries  of 
TMAs  is  contained  in  the  joint 
transportation  plaiming  regulations 
codified  at  23  CFR  part  450  and  49  CFR 
part  613.  In  some  cases,  the  TMA 
planning  boundaries,  which  have  been 
established  by  the  MPO  for  the 


designated  TMA,  also  include  one  or 
more  urbanized  areas  less  than  200,000  . 
in  population.  Where  this  situation 
exists,  the  discretion  of  the  Governor  to 
allocate  Urbanized  Area  Formula 
program  "Governor's  Apportiotunent" 
funds  for  urbanized  areas  with  less  than 
200,000  in  population  is  restricted,  i.e., 
the  Governor  only  has  discretion  to 
allocate  Governor's  Apportionment 
funds  attributable  to  areas  that  are 
outside  of  designated  TMA  planning 
boundaries. 

If  any  additional  small  urbanized 
areas — within  the  plaiming  boundaries 
of  a  TMA — are  identified,  notification 
should  be  made  in  writing  to  the 
Associate  Administrator  for  Program 
Management,  Federal  Transit 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590,  no  later  than 
July  1  of  each  fiscal  year.  FTA  has 
revised  and  provided  below  the  list  of 
previously  identified  urbanized  areas 
with  population  less  than  200,000 
included  within  the  planning 
boundaries  of  designated  TMAs,  based 
on  2000  Census  urbanized  area 
designations.  With  respect  to  Norman, 
OK,  Section  336  of  FY  2003  DOT 
Appropriations  Act  directs  that  the  city 
of  Norman,  OK  shall  be  considered  part 
of  the  Oklahoma  City  TMA. 


Designated  TMA 


Houston,  TX 

Orlando,  FL : 

Palm  Bay-Melt>oume,  FL 

Philadelphia,  PA-NJ-DENJ-MD 

Pittsburgh,  PA 

Seattle,  WA .' 

Washington,  DCNJ-VANJ-MD 

Oklahoma  City,  OK ....: 


Smalt  urt>anized  area  induded  in 
TMA  txxmdSary 


Galveston,  TX;  Texas  City.  TX 
Kissimmee.  FL 
Titusville,  FL 

PottStOVOTI,  PA 

Monessen,  PA;  Weirton,  WV — 
Steut)enville,  OH-PA  (PA  por- 
tion) 

Bremerton,  WA 

Frederick,  MD 

Nk>rman,  Oklahoma 


G.  Urbanized  Area  Formula  Funds  Used 
for  Highway  Purposes 

Urbanized  Area  Formula  funds 
apportioned  to  a  TMA  can  be 
transferred  to  FHWA  and  made 
available  for  highway  projects  if  the 
following  three  conditions  are  met:  (1) 
Such  use  must  be  approved  by  the  MPO 
in  writing  after  appropriate  notice  and 
opportimity  for  comment  and  appeal  are 
provided  to  affected  transit  providers; 

(2)  in  the  determination  of  the  Secretary, 
such  funds  are  not  needed  for 
investments  required  by  the  Americans 
with  Disabilities  Act  of  1990  (ADA);  and 

(3)  the  MPO  determines  that  local 
transit  needs  are  being  addressed. 

Urbanized  Area  Formula  funds  that 
are  designated  for  highway  projects  will 


be  transferred  to  and  administered  by 
FHWA.  The  MPO  should  notify  FTA  of 
its  intent  to  use  FTA  funds  for  highway 
purposes,  as  prescribed  in  section 
Vni.A..  below. 

H.  National  Transit  Database  (NTD) 
Internet  Reporting  and  Redesign  Effort 

The  National  Transit  Database  (NTD) 
is  FTA's  repository  for  nationwide 
statistics  about  the  transit  industry, 
including  safety  and  security  data.  The 
iiew,  redesigned  NTD  reporting  system 
is  on  the  Internet  and  in  operation.  The 
new  reporting  software  and  statistical 
data  reports  can  be  found  on  FTA's  NTD 
web  site  at  [http:// 

wwW.ntdprogram.com].  More  than  600 
FTA  grantees  have  filed  reports  to  FTA 
via  the  Internet  on  the  new  system.  To 


meet  Government  Performance  and 
Results  Act  deadlines,  NTD  data  is 
available  on  a  timelier  basis.  The  new 
monthly  reporting  of  safety  and 
ridership  data  provides  the  NTD  with 
current  data.  In  addition,  thousands  of 
incident  and  summary  safety  and 
security  reports  will  be  submitted  to 
FTA  on  the  new  NTD  system.  The  new. 
detailed  safety  data  will  help  FTA  and    * 
the  transit  industry  fashion 
countermeasures  to  recurring  safety 
problems.  The  revised  NTD  includes 
several  valuable  new  features  like  the 
new  reporting  software,  which  includes 
enhanced  pre-submission  validation 
routines.  Reporters  can  save  time  by 
pre-loading  certain  large  data  fields 
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from  last  year.  The  new  Oracle  database 
and  reports  aid  researchers. 

FTA  grantees  receive  Urbanized  Area 
Formula  and  Fixed  Guideway 
Modernization  apportionments  based, 
in  part,  on  the  data  they  submit  to  the 
NTD.'NTD  data  is  also  summarized  and 
used  to  report  to  Congress  on  the 
condition,  performance,  and  safety  of 
the  transit  industry,  and  associated 
costs.  The  Transportation  Security 
Administration  is  already  using  security 
reports  from  the  NTD.  In  addition,  these 
data  are  used  in  the  assessment  of  FTA 
goals. 

This  year,  the  voluntary  reporting  of 
rural  transit  data  by  State  DOTs  is  being 
tested.  Work  also  continues  on  the 
collection  of  data  on  the  condition  of 
the  capital  infrastructure  of  transit.  A 
voluntary  test  version  of  the  asset 
condition  module  was  put  on-line  and 
was  well  accepted,  providing  an 
excellent  inventory  and  assessment  of 
tunnels,  bridges,  track,  stations,  bus 
maintenance  facilities,  and  other  assets. 

VT.  Nonurbanized  Area  Formula 
Program  and  Rural  Transit  Assistance 
Program 

A.  Nonurbanized  Area  Formula 
Program 

The  amount  made  available  for  the 
Nonurbanized  Area  Formula  Program 
(49  U.S.C.  5311)  by  the  FY  2003  DOT 
Appropriations  Act  is  $239,043,694. 
alter  application  of  the  across-the-board 
.65  percent  reduction.  The  FY  2003 
Nonurbanized  Area  Formula 
apportionments  to  the  States  total 
$238,954,559  and  are  displayed  in  Table 
5.  Of  the  $239,043,694  available. 
$1,195,218  was  reserved  for  oversight. 
The  funds  apportioned  include 
$1,106|083  in  prior  year  funds  available 
for  reapportionment. 

The  Nonurbanized  Area  Formula 
Program  provides  capital,  operating  and 
administrative  assistance  for  areas 
under  50.000  in  population.  Each  State 
must  spend  no  less  than  15  percent  of 
its  FY  2003  Nonurbanized  Area  Formula 
apportionment  for  the  development  and 
support  of  intercity  bus  transportation, 
unless  the  Governor  certifies  to  the 
Secretary  that  the  intercity  bus  service 
needs  of  the  State  are  being  adequately 
met. 

B.  Rural  Tmnsit  Assistance  Program 

Funding  made  available  for  the  Rural 
Transit  Assistance  Program  (RTAP)  (49 
U.S.C.  5311(b)(2))  by  the  FY  2003  DOT 
Appropriations  Act  is  $5,215,875.  after 
application  of  the  across-the-board  .65 
percent  reduction.  The  FY  2003  RTAP 
allocations  to  the  States  total  $5,216,875 
and  are  displayed  in  Table  5.  This 


amount  includes  $1,000  in  prior  year 
funds  available  for  reapportionment. 

The  funds  are  allocated  to  the  States 
to  undertake  research,  training, 
technical  assistance,  and  other  support 
services  to  meet  the  needs  of  transit 
operators  in  nonurbanized  areas.  These 
funds  are  to  be  used  in  conjunction  with 
the  States'  administration  of  the 
Nonurbanized  Area  Formula  Program. 

FTA  also  supports  RTAP  activities  at 
the  national  level  within  the  National 
Planning  and  Research  Program  (NPRP). 
The  National  RTAP  projects  support  the 
States  in  their  use  of  the  formula 
allocations  for  training  and  technical 
assistance.  Congress  did  not  designate 
any  funds  for  the  National  RTAP  among 
the  NPRP  allocations  in  the  Conference 
Report  accompanying  the  FY  2003  DOT 
Appropriations  Act.  FTA  will,  however, 
include  the  National  RTAP  among 
prioritv  projects  to  be  funded  from 
available  NPRP  hinds.  During  FY  2002. 
FTA  conducted  a  competitive  selection 
and  chose  the  American  Public  Works 
Association,  in  consortium  with  the 
Community  Transportation  Association 
of  America,  to  provide  National  RTAP 
services  for  the  next  five  years. 

VII.  Elderly  and  Persons  With 
Disabilities  Program 

The  amount  made  available  for  the 
Elderly  and  Persons  with  Disabilities 
Program  (49  U.S.C.  5310)  by  the  FY 
20Q3  DOT  Appropriations  Act  is 
$90.063358,  after  application  of  the 
across-the-board  .65  percent  reduction. 
The  FY  2003  Elderly  and  Persons  with 
Disabilities  Program  apportionments  to 
the  States  total  $90,166,393  and  are 
displayed  in  Table  6.  The  funds- 
apportioned  include  $102,835  in  prior 
year  funds  available  for 
reapportionment. 

The  formula  for  apportioning  these 
funds  uses  Census  population  data  for 
persons  aged  65  and  over,  and  for 
persons  with  disabilities.  The  funds 
provide  capital  assistance  for 
transportation  for  elderly  persons  and 
persons  with  disabilities.  Eligible 
capital  expenses  may  include,  at  the 
option  of  the  recipient,  the  acquisition 
of  transportation  services  by  a  contract, 
lease,  or  other  arrangement. 

While  the  assistance  is  intended 
primarily  for  private  non-profit 
organizations,  public  bodies  that 
coordinate  services  for  the  elderly  and 
persons  with  disabilities,  or  any  public 
body  that  certifies  to  the  State  that  there 
are  no  non-profit  organizations  in  the 
area  that  are  readily  available  to  carry 
out  the  service,  may  receive  these  funds. 

These  funds  may  be  transferred  by  the 
Governor  to  supplement  Urbanized  Area 
Formula  or  Nonurbanized  Area  Formula 


capital  funds  during  the  last  90  days  of 
the  fiscal  year. 

VIII.  FHWA  Surface  Transportation 
Program  and  Congestion  Mitigation  and 
Air  Quality  Funds  Used  for  Transit 
Purposes 

A.  Transfer  Process 

The  process  for  transferring  flexible 
formula  funds  between  FTA  and  FHWA 
programs  is  described  below.  For 
information  on  the  transfer  of  FHWA 
funds  to  FTA  planning  programs  contact 
the  FTA/FHWA  staff  identified  in 
section  IV.F.  above. 

Transfer  from  FHWA  to  FTA.  FHWA 
funds  designated  for  use  in  transit 
capital  projects  must  be  derived  from 
the  metropolitan  and  statewide 
planning  and  programming  process,  and 
must  be  included  in  an  approved 
Statewide  Transportation  Improvement 
Program  (STIP)  before  the  funds  can  be 
transferred.  The  State  DOT  requests,  by 
letter,  the  transfer  of  highway  funds  for 
a  transit  project  to  the  FHWA  Division 
Office.  The  letter  should  specify  the 
project,  amount  to  be  transferred, 
apportioiunent  year.  State.  Federal  aid 
apportionment  category  i.e..  Surface 
Transportation  Program  (STP). 
Congestion  Mitigation  and  Air  Quality      i 
(CMAQJ.  Interstate  Substitute,  or 
congressional  earmark),  and  a 
description  of  the  project  as  contained 
in  the  STIP. 

The  FHWA  Division  Office  confirms 
that  the  apportionment  amount  is 
available  for  transfer  and  concurs  in  the 
transfer  by  letter  to  the  State  DOT  and 
FTA.  The  FHWA  Office  of  Budget  and 
Finance  then  transfers  obligation 
authority  and  an  equal  amount  of  cash 
to  FTA.  All  FHWA  CMAQ,  STP.  and 
congressional  earmarked  funds  for 
transit  projects  in  the  Appropriations 
Act  or  Conference  Report  will  be 
transferred  to  one  of  the  three  FTA 
formula  programs  (i.e..  Urbanized  Area 
Formula  (section  5307),  Nonurbanized 
Area  Formula  (section  5311)  or  Elderly 
and  Persons  with  Disabilities  (section 
5310). 

The  FTA  grantee's  application  for  the 
project  must  specify  which  program  the 
funds  will  be  used  for  and  the 
application  should  be  prepared  in 
accordance  with  the  requirements  and 
procedures  governing  that  program. 
Upon  review  and  approval  of  the 
grantee's  application,  FTA  obligates 
funds  for  the  project. 

Transferred  funds  are  treated  as  FTA 
formula  funds,  but  are  assigned  a 
distinct  identifying  code  for  tracking 
purposes.  The  funds  may  be  used  for 
any  capital  purpose  eligible  under  the 
FTA  formula  program  to  which  they  are 


transferred  and  in  the  case  of  CMAQ  for 
certain  operating  costs.  FTA  and  FHWA 
have  issued  guidance  on  project 
eligibility  under  the  CMAQ  program  in 
a  Notice  at  65  FR  9040  et  seq.  (February 
23,  2000).  In  accordance  with  23  U.S.C. 
104(k),  all  FTA  requirements  are 
applicable  to  transferred  funds  except 
local  share — FHWA  local  share 
requirements  apply.  Transferred  funds 
should  be  combined  with  regular  FTA 
funds  in  a  single  annual  grant 
application. 

Transfers  From  FTA  to  FHWA.  The 
Metropolitan  Planning  Organization 
(MPO)  submits  a  request  to  the  FTA 
Regional  Office  for  a  transfer  of  FTA 
section  5307  formula  funds 
(apportioned  to  an  urbanized  area 
200.000  and  over  in  population)  to 
FHWA  based  on  approved  use  of  the 
funds  for  highway  purposes,  as 
contained  in  the  Governor's  approved 
State  Transportation  Improvement 
Program.  The  MPO  must  certify  that:  (1) 
The  funds  are  not  needed  for  capital 
investments  required  by  the  Americans 
with  Disabilities  Act;  (2)  notice  and 
opportunity  for  comment  and  appeal 
has  been  provided  to  affected  transit 
providers;  and  (3)  local  funds  used  for 
non-Federal  match  are  eligible  to 
provide  assistance  for  either  highway  or 
transit  projects.  The  FTA  Regional 
Administrator  reviews  and  concurs  in 
the  request,  then  forwards  the  approval 
to  FTA  Headquarters,  where  a  reduction 
is  made  to  the  grantee's  urbanized  area 
formula  apportionment  and  FTA's 
National  Operating  Budget  in  TEAM- 
Web,  equal  to  the  dollar  amount  being 
transferred  to  FHWA. 

For  information  regarding  these 
procedures,  please  contact  Kristen  D. 
Clarke.  FTA  Budget  Office,  at  (202)  366- 
1686;  or  Richard  Meehleib,  FHWA 
Finance  Division,  at  (202)  366-2869. 

B.  Matching  Share  for  FHWA  Transfers 

The  provisions  of  Title  23  U.S.C. 
regarding  the  non-Federal  share  apply  to 
Tide  23  funds  used  for  transit  projects. 
Thus,  FHWA  funds  transferred  to  FTA 
retain  the  same  matching  share  that  the 
funds  would  have  if  used  for  highway 
purposes  and  administered  by  FHWA. 

Tnere  are  three  instances  in  which  a 
Federal  share  higher  than  80  percent 
would  be  permitted.  First,  in  States  with 
large  areas  of  Indian  and  certain  public 
domain  lands  and  national  forests,  parks 
and  monuments,  the  local  share  for 
highway  projects  is  determined  by  a 
sliding  scale  rate,  calculated  based  on 
the  percentage  of  public  lands  within 
that  State.  This  sliding  scale,  which 
permits  a  greater  Federal  share,  but  not 
to  exceed  95  percent,  is  applicable  to 
transfers  used  to  fund  transit  projects  in 


these  public  land  States.  FHWA 
develops  the  sliding  scale  matching 
ratios  for  the  increased  Federal  share. 

Secondly,  commuter  carpooling  and 
vanpooling  projects  and  transit  safety 
projects  using  FHWA  transfers 
administered  by  FTA  may  retain  the   ■ 
same  100  percent  Federal  share  that 
would  be  allowed  for  ride-sharing  or 
safety  projects  administered  by  the 
FHWA. 

The  third  instance  includes  the  100 
percent  Federal  safety  projects: 
however,  these  are  subject  to  a 
nationwide  10  percent  program 
limitation. 

IX.  Capital  Investment  Program  (49 
U.S.C.  5309) 

A.  Fixed  Guideway  Modernization 

The  formula  for  allocating  the  Fixed 
Guideway  Modernization  funds 
contains  seven  tiers.  The  apportionment 
of  funding  under  the  first  four  tiers, 
through  FY  2003,  is  based  on  data  used 
to  apportion  the  funding  in  FY  1997. 
Funding  under  the  last  three  tiers  is 
apportioned  based  on  the  latest 
available  route  miles  and  revenue 
vehicle  miles  on  segments  at  least  seven 
years  old,  as  reported  to  the  NTD. 

Table  7  displays  the  FY  2003  Fixed 
Guideway  Modernization 
apportionments.  Fixed  Guideway 
Modernization  funds  apportioned  for 
this  section  must  be  used  for  capital 
projScts  to  maintain,  modernize,  or 
improve  fixed  guideway  systems. 

All  urbanized  areas  with  fixed 
guideway  systems  that  are  at  least  seven 
years  old  are  eligible  to  receive  Fixed 
Guideway  Modernization  funds.  A 
request  for  the  start-up  service  dates  for 
fixed  guideways  has  been  incorporated 
into  the  NTD  reporting  system  to  ensiu-e 
that  all  eligible  fixed  guideway  data  is 
included  in  the  calculation  of  the 
apportionments.  A  threshold  level  of 
more  than  one  mile  of  fixed  guideway 
is  required  to  receive  Fixed  Guideway 
Modernization  funds.  Therefore, 
urbanized  areas  reporting  one  mile  or 
less  of  fixed  guideway  mileage  under 
the  NTD  are  not  included. 

The  FY  2003  DOT  Appropriations  Act 
makes  $1,206,506,400  available  for 
Fixed  Guideway  Modernization,  after 
application  of  the  across-the-board  .65 
percent  reduction.  An  amoimt  of 
$12,065,064  was  then  reserved  for 
oversight,  leaving  $1,194,441,336 
available  for  apportionment  to  eligible 
urbanized  areas.  In  addition,  prior  year 
funds  available  for  reapportionment  in 
the  amoimt  of  $84,033  are  added  and 
increase  the  total  amount  apportioned  to 
$1,194,525,369  under  Fixed  Guideway 
Modernization.  Table  13  contains 


information  regarding  the  Fixed 
Guideway  Modernization 
apportionment  formula. 

B.  New  Starts 

The  amount  made  available  for  New 
Starts  by  the  FY  2003  EXDT 
Appropriations  Act  is  $1,252,229,548, 
after  application  of  the  across-the-board 
.65  percent  reduction.  This  amount 
includes  $45  million  (adjusted  for  the 
.65  percent  reduction)  in  FY  20G3  funds 
transferred  from  the  Job  Access  and 
Reverse  Comnute  Program  (JARC)  and 
additional  transfers  of  $1,015,648  from 
unobligated  1999  JARC  funds,  in 
accordance  with  language  in  the  FY 
2003  DOT  Appropriations  Act  and 
accompanying  Conference  Report.  Of 
the  $1,252,229,548  made  available 
$12,522,295  was  reserved  for  oversight 
activities,  leaving  $1,239,707,253 
available  for  allocations  to  projects.  The 
final  allocation  for  each  New  Starts 
projects  is  listed  in  Table  8. 

Prior  year  unobligated  allocations  for 
New  Starts  in  the  amount  of 
$483,496,983  remain  available  for 
obligation  in  FY  2003.  This  amount 
includes  $464,241,119  in  fiscal  years 
2001  and  2002  unobligated  allocations, 
and  $19,255,864  for  fiscal  years  1999 
and  2000  unobligated  allocations  that 
are  extended  in  the  FY  2003  Conference 
Report.  These  unobligated  amounts  are 
displayed  in  Table  8A. 

Capital  Investment  Program  funds  for. 
New  Starts  projects  identified  as  having 
been  extended  in  the  FY  2003 
Conference  Report  accompanying  the 
FY  -2003  DOT  Appropriations  Act  will 
lapse  September  30,  2003.  A  list  of  the 
extended  projects  and  the  amount  that 
remains  unobligated  as  of  September  30. 
2002,  is  appended  to  Table  8A  for  ready 
reference. 

C.  Bus  and  Bus-Related 

The  FY  2003  DOT  Appropriations  Act 
provides  $603,253,200  for  the  purchase 
of  buses,  bus-related  equipment  and 
paratransit  vehicles,  and  for  the 
construction  of  bus-related  facilities, 
after  application  of  the  across-the-board 
.65  percent  reduction. 

TEA-21  established  a  $100  million 
Clean  Fuels  Formula  Program  under  49 
U.S.C.  5308  (described  in  section  XII 
below).  The  program  is  authorized  to  be 
funded  with  $50  million  from  the  Bus 
and  Bus-Related  category  of  the  Capital 
Investment  Program  and  $50  million 
from  the  Formula  Program.  However, 
the  FY  2003  DOT  Appropriations  Act 
directs  FTA  to  transfer  the  formula 
portion  to,  and  merge  it  with,  funding 
provided  for  the  Bus  and  Bus-Related 
category  of  the  Capital  Investment 
Program.  The  .65  percent  across-the- 
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board  reduction  has  been  applied  to  the 
$50  milHon  in  transferred  funds.  Thus, 
$652,928,200  of  funds  appropriated  in 
.  FY  2003  is  available  for  funding  the  Bus 
and  Bus-Related  category  of  the  Capital 
Investment  Program.  In  addition. 
Congress  directed  that  funds  made 
available  for  bus  and  bus  facilities 
include  $4,567,156  reallocated  from 
projects  in  previous  appropriations 
Acts,  which  increases  the  total  amount 
made  available  to  $657,495,356.  The 
reallocated  funds  are  derived  from 
unobligated  balances  for  tMPfollowing 
projects:  Essex  Junction,  Vermont 
multimodal  station.  $490,547; 
Towamencin  Township,  Pennsylvania 
intermodal  center  (1999),  $1,488,750; 
Towamencin  Township,  Pennsylvania 
intermodal  center  (2000),  $1,471,643; 
Folsom.  California  multimodal  facility, 
$992,500;  and  Georgetown  University 
fuel  cell  program,  $123,176. 

After  reserving  $6,529,282  for 
oversight,  the  amount  available  for 
allocation  under  the  Bus  and  Bus- 
Related  category  is  $650,966,074.  Table 
9  displays  the  allocation  of  the  FY  2003 
Bus  and  Bus-Related  funds  by  State  and 
project.  The  FY  2003  Conference  Report 
accompanying  the  FY  2003  DOT 
Appropriations  Act  allocated  all  of  the 
FY  2003  Bus  and  Bus-Related  funds  to 
specified  States  or  localities  for  bus  and 
bus-related  projects.  FTA  will  fund  all 
designations  that  comply  with  the 
statutory  requirements  for  the  program. 

Prior  year  unobligated  balances  for 
Bus  and  Bus-Related  allocations  in  the 
amount  of  $515,023,153  remain 
available  for  obligation  in  J^Y  2003.  This 
includes  $503,518,819  ii^  fiscal  years 
2001  and  2002  unobligated  allocations, 
and  $11,504,334  for  fiscal  years  1998, 
1999  and  2000  unobligated  allocations 
extended  in  the  FY  2003  Conference 
Report.  These  unobligated  amounts  are 
displayed  in  Table  9A. 

Capital  Investment  Program  funds  for 
Bus  and  Bus-Related  projects  identified 
as  having  been  extended  in  the 
Conference  Report  accompanying  the 
FY  2003  DOT  Appropriations  Act  will 
lapse  September  30,  2003.  A  list  of  the 
extended  projects  and  the  amount  that 
remains  unobligated  as  of  September  30, 
2002,  is  appended  to  Table  9 A  for  ready 
reference. 

In  addition.  FY  2003  Conference 
Report  provides  clarifications  for  Bus 
and  Bus-Related  projects  as  follows: 

(1)  Funding  provided  to  Bevill  State 
Community  College  may  also  made 
available  to  Jasper,  Alabama. 

(2)  Within  the  funding  provided  in  FY 
2003  to  the  State  of  Illinois,  $1,000,000 
shall  be  I'or  the  refurbishment  of  the  Dan 
Ryan  station. 


(3)  The  conference  agreement 
provides  $7,500,000  to  Kentucky  for  bus 
and  bus  facilities  needs  statev^ide.  Of 
this  funding,  $4,000,000  shall  be 
provided  to  southern  and  eastern 
Kentucky.  The  remainder  shall  be 
allocated  to:  Bluegrass  Community 
Action  Services.  City  of  Frankfort, 
Kentucky  Foothills  Development 
Council.  Community  Action  Council  of 
Fayette/Lexington.  Lexington  Red  Cross. 
East  Kentucky  Independent  Service 
Organization,  and  Lexington  Transit 
Authority. 

(4)  Within  the  funding  provided  for 
the  state  of  Michigan,  the  state  should 
strongly  consider  requests  from  Alger 
County,  Charlevoix  County,  Delta  Area 
Transit  Authority,  Houghton, 
Ontonogan  County,  City  of  SauH  Ste. 
Marie,  and  Schoolcraft  County. 

(5)  Within  the  funds  provided  for  the 
state  of  Ohio,  the  state  should  strongly 
consider  requests  from  Kent,  and  the 
East  Side  transit  center. 

(6)  Funding  provided  for  the  Sierra 
Madre  Villa  intermodal  center  in  fiscal 
year  2002  shall  also  be  made  available 
to  the  Los  Angeles  County  Metropolitan 
Transportation  Authority  (LACMTA)  for 
bus  and  bus  related  facilities  in  the 
LACMTA's  service  area. 

(7)  Funds  provided  in  fiscal  year  2002 
for  the  Fort  Worth  intermodal  center 
park  and  ride  facility  shall  be  used  to 
facilitate  the  fmish  out  the  intermodal 
connections  into  downtown  Fort  Worth 
and  to  enhance  the  linkage  of  the  TKE 
with  the  T's  bus  operation  and  park  and 
ride  elements  occurring  at  two  sites:  the 
ITC  (and  geographically  related  areas 
like  the  7th  Street  parking  lot  and  Alarm 
Supply  Building)  and  a  larger  facility  at 
the  Texas  and  Pacific  Station. 

(8)  Funding  provided  for  Wyandotte 
County  buses  and  Kansas  City  joblinks 
in  fiscal  year  2001  shall  be  made 
available  to  the  Unified  Government  of 
Wyandotte  County/Kansas  City. 

(9)  Funds  provided  in  fiscal  year  2001 
for  Louisiana's  Plaquemines  Parish 
Ferry  shall  also  be  made  available  to  the 
New  Orleans  Regional  Planning 
Commission  for  vans,  buses  and  related 
facility  construction  in  Plaquemines.  St. 
Bernard.  St.  John  and  St.  Charles 
parishes. 

(10)  Funds  made  available  in  fiscal 
yejir  2001  for  the  Tompkins  County 
intermodal  facility  shsill  also  be  made 
available  for  the  Ulster  County.  New 
York  TXiial  bus  garage. 

(11)  Funding  provided  for  the 
Swampscott  buses  in  fiscal  year  2000 
may  also  be  available  to  Lynnfield, 
Massachusetts  to  replace  buses. 

(12)  Funds  made  available  in  fiscal 
year  2000  to  the  Ithaca  intermodal 
transportation  center  shall  also  be  made 


available  for  the  Binghamton  intermodal 
transportation  center. 

X.  Job  Access  and  Reverse  Commute 
Program 

The  FY  2003  DOT  Appropriations  Act 
provides  $104,317,500,  for  the  Job 
Access  and  Reverse  Commute  (JARC) 
Program  after  the  transfer  of  $45  million 
from  JARC  to  the  Capital  Investment 
Program  (New  Stiarts)  as  stipulated  in 
the  FY  2003  DOT  Appropriations  Act 
and  the  accompanying  Conference 
Report,  and  the  application  of  the 
across-the-board  .65  percent  reduction. 
JARC  project  funding  will  be  published 
separately  from  this  notice. 

The  JARC  program,  established  under 
TEA-21,  provides  funding  for  the 
provision  of  transportation  services 
designed  to  increase  access  to  jobs  and 
employment-related  activities.  Job 
Access  projects  are  those  that  transport 
welfare  recipients  and  low-income 
individuals,  including  economically 
disadvantaged  persons  with  disabilities, 
in  urban,  suburban,  or  rural  areas  to  and 
from  jobs  and  activities  related  to  their 
employment.  Reverse  Commute  projects 
provide  transportation  services  for  the 
general  public  from  urban,  suburban, 
and  rural  areas  to  suburban  employment 
opportunities.  A  total  of  up  to 
$10,000,000  from  the  appropriation  may 
be  used  for  Reverse  Commute  Projects. 

XI.  Over-the-Road  Bus  Accessibility 
Program 

The  amount  made  available  for  the 
Over-the-Road  Bus  Accessibility  (OTRB) 
Program  by  the  FY  2003  DOT 
Appropriations  Act  is  $6,904,825.  after 
application  of  the  across-the-board  .65 
percent  reduction.  Of  this  amount, 
$5,215,875  is  available  to  providers  of 
intercity  fixed-route  service,  and 
$1,688,950  is  available  to  other 
providers  of  over-the-road  bus  services, 
including  local  fixed-route  service, 
commuter  service,  and  charter  and  tour 
service. 

The  OTRB  program  authorizes  FTA  to 
make  grants  to  operators  of  over-the- 
road  buses  to  help  finance  the 
incremental  capital  and  training  costs  of 
complying  with  the  DOT  over-the-road 
bus  accessibility  final  rule,  published  on 
September  28,  1998  (63  FR  51670). 
Funds  will  be  provided  at  90  percent 
Federal  share.  FTA  conducts  a  national 
solicitation  of  applications  and  grantees 
are  selected  on  a  competitive  basis. 

A  Federal  Register  Notice  providing 
program  guidance  and  application 
procedures  for  FY  2003  was  published 
in  the  Federal  Register  on  February  7, 
2003.  Applications  are  due  by  March  28, 
2003. 


Xn.  dean  Fuels  Formula  Program 

TEA-21  established  the  Clean  Fuels 
Formula  Grant  Program  under  section 
5308  of  Title  49  U.S.C.  to  assist  non- 
attainment  and  maintenance  areas  in 
achieving  or  maintaining  attainment 
status  and  to  support  markets  for 
emerging  clean  fuel  technologies.  No 
funds  were  provided  for  this  program  in 
the  FY  2003  DOT  Appropriations  Act. 
For  further  information  contact  Nancy 
Grubb.  FTA  Office  of  Resource 
Management  and  State  Programs,  at 
(202) 366-2053. 

Xm.  National  Planning  and  Research 
Program 

The  amoiut  made  available  to  the 
National  Planning  and  Research 
Program  by  the  FY  2003  DOT 
Appropriations  Act  is  $31,295,250.  after 
application  of  the  across-the-board  .65 
percent  reduction,  of  that  amoimt 
$16,442,426  is  allocated  for  specific 
activities.  These  allocations  are  listed  in 
Table  10.  For  additional  information 
contact  Henry  Nejako,  Program 
Management  Officer,  Office  of  Research. 
Demonstration  and  Innovation,  at  (202) 
366-0184. 

XrV.  Unit  Values  of  Data  for  Urbanized 
Area  Formula  Program,  Nonurbanized 
Area  Formula  Program,  and  Fixed 
Guideway  Modernization 

The  dollar  unit  values  of  data  derived 
from  the  computations  of  the  Urbanized 
Area  Formula  Program,  the 
Nonurbanized  Area  Formula  Program, 
and  the  Capit£tl  Investment  Program — 
Fixed  Guideway  Modernization 
apportionments  are  displayed  in  Table 
14  of  this  notice.  To  replicate  an  area's 
apportionment,  multiply  its  population, 
population  density,  and  data  from  the 
NTD  by  the  appropriate  ujiit  value. 

XV.  Period  of  Availability  of  Funds 

The  funds  apportioned  under  the 
Metropolitan  Planning  Program  and  the 
Statewide  Planning  and  Research 
Program,  the  Urbanized  Area  Formula 
Program,  and  Fixed  Guideway 
Modernization,  in  this  notice,  will 
remain  available  to  be  obligated  by  FTA 
to  recipients  for  three  fiscal  years 
following  FY  2003.  Any  of  these 
apportioned  funds  that  remain 
unobligated  at  the  close  of  business  on 
September  30,  2006,  will  revert  to  FTA 
for  reapportionment  imder  the 
respective  program. 

Funds  apportioned  to  nonurbanized 
areas  under  the  Nonurbanized  Area 
Formula  Program,  including  RTAP 
funds,  will  remain  available  for  two 
fiscal  years  following  FY  2003.  Any 
such  frinds  that  remain  unobligated  at 
the  close  of  business  on  September  30, 


2005,  will  revert  to  FTA  for 
reapportionment  among  the  States 
under  the  Nonurbanized  Area  Formula 
Program.  Funds  allocated  to  States 
under  the  Elderly  and  Persons  with 
Disabilities  Program  in  this  notice  must 
be  obligated  by  September  30,  2003. 
Any  such  funds  that  remain  unobligated 
as  of  that  date  will  revert  to  FTA  for 
reapportionment  among  the  States 
under  the  Elderly  and  Persons  with 
Disabilities  Program.  The  FY  2003  DOT 
Appropriations  Act  includes  a  provision 
requiring  that  FY  2003  New  Starts  and 
Bus  and  Bus-Related  funds  not  obligated 
for  their  origineil  purpose  as  of 
September  30,  2005,  shall  be  made 
available  for  other  projects  under  49 
U.S.C.  5309. 

JARC  funds  for  projects  selected  by 
FTA  for  funding  in  FY  2003  will  remain 
available  for  two  fiscal  years  following 
FY  2003.  Any  such  funds  that  remain 
unobligated  at  the  close  of  business  on 
September  30,  2005.  will  revert  to  FTA 
for  reallocation  under  the  JARC 
program. 

Capital  Investment  Program  funds  for 
New  Starts  and  Bus  and  Bus-Related 
projects  identified  as  having  been 
extended  in  the  FY  2003  Conference 
Report  accompanying  the  FY  2003  DOT 
Appropriations  Act  will  lapse 
September  30,  2003. 

XVI.  Automatic  Pre-Award  Authority 
To  Incur  Proiect  Costs 

This  information  incorporates  and 
elaborates  on  guidance  previously 
provided  in  the  FTA  FY  2002 
Apportionments  £md  Allocations  Notice 
found  at  [http://www.fta.dot.gov/library/ 
legaI/federaIregister/2002/frl  202a.pdf}. 

A.  Policy 

FTA  provides  blanket  or  automatic 
pre-award  authority  to  cover  certain 
program  areas  described  below.  This 
pre-award  authority  allows  grantees  to 
incur  project  costs  prior  to  grant 
approval  and  retain  their  eligibility  for 
subsequent  reimbursement  after  grant 
approval.  The  grantee  assumes  all  risk 
and  is  responsible  for  ensuring  that  all 
conditions,  which  are  described  below, 
are  met  to  retain  eligibility.  This 
automatic  pre-award  spending  authority 
permits  a  grantee  to  incur  costs  on  an 
eligible  transit  capital  or  planning 
project  without  prejudice  to  possible 
future  Federal  participation  in  the  cost 
of  the  project  or  projects.  Prior  to 
exercising  pre-award  authority,  grantees 
must  comply  with  the  conditions  and 
Federal  requfrements  outlined  in 
paragraphs  B  and  C  immediately  below. 
Failure  to  do  so  will  render  an 
otherwise  eligible  project  ineligible  for 
FTA  financial  assistance.  In  addition. 


grantees  are  strongly  encouraged  to 
consult'with  the  appropriate  FTA 
regional  office  if  there  is  any  question    . 
regarding  the  eligibility  of  the  project  for 
future  FTA  funds  or  the  applicabiUty  of 
the  conditions  and  Federal 
requirements. 

Pre-award  authority  was  extended  in 
the  Jime  24,  1998  Federal  Register 
Notice  on  TEA-21  to  all  formula  funds 
and  flexible  funds  that  wiU  be 
apportioned  during  the  authorization 
period  of  TEA-21,  1998-2003.  Pre- 
award  authority  for  operating  and 
planning  projects  under  the  formula 
grants  programs  is  not  limited  to  the 
authorization  period.  Pre-award 
authority  also  applies  to  Capital 
Investment  Bus  and  Bus-Related 
allocations  identified  in  this  notice.  For 
such  section  5309  Capital  Investment 
Bus  and  Bus-Related  projects,  the  date    . 
that  costs  may  be  incurred  is  the  date 
that  the  appropriation  bill  in  which  they 
are  contained  is  enacted.  Pre-award 
authority  does  not  apply  to  Capital  New 
Start  funds,  or  to  Capital  Investment  Bus 
and  Bus-Related  projects  not  specified 
in  this  or  previous  notices,  except  as 
described  in  D  below. 

Extension  of  Pre-Award  Authority 
Beyond  the  TEA-21  Authorization 
Period 

Because  there  is  uncertainty  in  the 
timing  of  the  FY  2004  appropriations  act 
and/or  the  surface  transportation 
reauthorization  act,  a  lajrge  number  of 
LONPs  might  be  requested  for  routine, 
continuing  transit  projects  using 
anticipated  formula  funds.  FTA,  in  this 
Notice,  is  extending  pre-award  authority 
to  grantees  for  project  costs  to  be 
reimbursed  by  formula  funds  and 
flexible  funds  that  will  be  appropriated 
in  FY  2004. 

In  using  this  pre-award  authority  for 
FY  2004  formula  funds,  grantees  are 
cautioned  that  reauthorization  may 
result  in  changes  in  program  structure, 
administrative  requirements,  or  funding 
availability.  As  with  all  pre-award 
authority,  activities  must  be  conducted 
in  compliance  with  Federal 
requirements  in  order  to  retain 
eligibility  for  future  reimbursement. 

B.  Conditions 

Similar  to  the  FTA  LONP  authority, 
the  conditions  under  which  this 
authority  may  be  utihzed  are  specified 
below: 

(1)  The  pre-award  authority  is  not  a 
legal  or  moral  commitment  that  the 
project(s)  will  be  approved  for  FTA 
assistance  or  that  FTA  will  obUgate 
Federal  funds.  Furthermore,  it  is  not  a 
legal  or  moral  commitment  that  all 
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items  undertaken  by  the  applicant  will 
be  eligible  for  inclusion  in  the  project(s). 

(2)  All  FTA  statutory,  procedural,  and 
contractual  requirements  must  be  met. 

(3)  No  action  will  be  taken  by  the 
grantee  that  prejudices  the  legal  and 
administrative  findings  that  the  Federal 
Transit  Administrator  must  make  in 
order  to  approve  a  project. 

(4)  Local  funds  expended  by  the 
grantee  pursuant  to  and  after  the  date  of 
the  pre-award  authority  will  be  eligible 
for  credit  toward  local  match  or 
reimbursement  if  FTA  later  makes  a 
grant  for  the  project(s)  or  project 
amendment(s). 

(5)  The  Federal  amount  of  any  future 
FTA  assistance  awarded  to  the  grantee 
for  the  project  will  be  determined  on  the 
basis  of  the  overall  scope  of  activities 
and  the  prevailing  statutory  provisions 
with  respect  to  the  Federal/local  match 
ratio  at  the  time  the  funds  are  obligated. 

(6)  For  funds  to  which  the  pre-award 
authority  applies,  the  authority  expires 
With  the  lapsing  of  the  fiscal  year  funds. 

(7)  The  Financial  Status  Report,  in 
TEAM-Web,  must  indicate  the  use  of 
pre-award  authority. 

C.  Environmental,  Planning,  and  Other 
Federal  Requirements 

FTA  emphasizes  that  all  of  the 
Federal  grant  requirements  must  be  met 
for  the  project  to  remain  eligible  for 
Federal  funding.  Compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  other  environmental  laws 
or  executive  orders  (e.g.,  protection  of 
parklands,  wetlands,  and  historic 
properties)  must  be  completed  before 
State  or  local  funds  are  spent  on 
implementing  activities  such  as  final 
design,  construction,  and  acquisition  for 
a  project  that  is  expected  to  be 
subsequently  funded  with  FTA  funds. 
Depending  on  which  class  the  project  is 
included  under  in  FTA  environmental 
regulations.  23  CFR  part  771,  the  grantee 
may  not  advance  the  project  beyond 
planning  and  preliminary  engineering 
before  FTA  has  issued  either  a 
categorical  exclusion,  refer  to  23  CFR 
part  771.117(d),  a  finding  of  no 
significant  impact,  or  a  record  of 
decision.  The  conformity  requirements 
of  the  Clean  Air  Act,  40  CFR  part  93. 
also  must  be  fully  met  before  the  project 
may  be  advanced  into  implementation 
under  pre-award  authority. 

Similarly,  the  requirement  that  a 
project  be  included  in  a  locally  adopted 
metropolitan  transportation 
improvement  program  and  federally 
approved  statewide  transportation 
improvement  program  must  be  followed 
before  the  project  may  be  advanced  with 
non-Federal  funds  under  pre-award 
authority!  For  planning  projects,  the 


project  must  be  included  in  a  locally 
approved  Planning  Work  Program  that 
has  been  coordinated  with  the  State.  In 
addition.  Federal  procurement 
procedures,  as  well  as  the  whole  range 
of  Federal  requirements,  must  be 
followed  for  projects  in  which  Federal 
funding  will  be  sought  in  the  future. 
Failure  to  follow  any  such  requirements 
could  make  the  project  ineligible  for 
Federal  funding.  In  short,  this  increased 
administrative  flexibility  requires  a 
grantee  to  make  certain  that  no  Federal 
requirements  are  circumvented  through 
the  use  of  pre-award  authority.  If  a 
grantee  has  questions  or  concerns 
regarding  the  environmental 
requirements,  or  any  other  Federal 
requirements  that  must  be  met  before 
incurring  costs,  it  should  contact  the 
appropriate  regional  office. 

Before  an  applicant  may  incur  costs 
for  Bus  and  Bus-Related  Capital  projects 
not  listed  in  this  notice  or  previous 
notices,  it  must  first  obtain  a  written 
LONP  from  FTA.  To  obtain  an  LONP,  a 
grantee  must  submit  a  written  request 
accompanied  by  adequate  information 
and  justification  to  the  appropriate  FTA 
regional  office,  as  described  in  section 
XVll  below. 

D.  Pre- Award  Authority  for  New  Starts 
Projects 

1.  Preliminary  Engineering  and  Final 
Design 

New  Starts  projects  are  required  to 
follow  a  federally  defined  project 
development  process.  This  process 
includes,  among  other  things,  FTA 
approval  of  entry  of  a  project  into 
preliminary  engineering  and  approval  to 
enter  final  design.  The  grantee  request 
for  entry  into  preliminary  engineering 
and  the  request  for  entry  into  final 
design  document  the  project's 
justification  and  financial  criteria, 
which  FTA  evaluates  as  part  of  its 
approval  process.  With  FTA  approval  to 
enter  preliminary  engineering,  and 
subsequent  approval  to  enter  final 
design,  FTA  will  automatically  extend 
pre-award  authority  to  that  phase  of 
project  development. 

2.  Real  Property  Acquisition  Activities 

FTA  will  extend  automatic  pre-award 
authority  for  the  acquisition  of  real 
property  and  real  property  rights  for  a 
New  Starts  project  upon  completion  of 
the  NEPA  review  of  that  project.  NEPA 
review  is  completed  when  FTA  signs  an 
environmental  Record  of  Decision 
(ROD)  or  Finding  of  No  Significant 
Impact  (FONSI),  or  makes  a  Categorical 
Exclusion  (CE)  determination.  With  the 
limitations  and  caveats  described  below, 
real  estate  acquisition  for  a  New  Starts 


project  may  now  commence  upon 
completion  of  the  NEPA  review  process. 

Most  major  FTA-assisted  projects 
require  the  acquisition  of  residential 
and/or  business  properties  and  the 
relocation  of  the  occupants.  Often  real 
property  rights,  like  railroad  track  usage 
rights,  are  needed.  With  limited 
exceptions  set  forth  in  FTA's  NEPA 
guidance,  the  purchase  of  real  property 
can  prejudice  the  consideration  of  less 
damaging  alternatives  and  may  not  take 
place  until  the  NEPA  process  has  been 
completed  by  FTA's  signing  of  an 
environmental  ROD  or  FONSI  or  making 
a  CE  determination. 

For  FTA-assisted  projects,  any 
acquisition  of  real  property  must  be 
conducted  in  accordance  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  (URA)  and  its 
implementing  regulations,  49  CFR  part 
24.  Compliance  with  the  URA 
regulations  requires  substantial  lead- 
time.  Properties  must  be  appraised, 
persons  who  will  be  displaced  must  be 
educated  about  their  relocation  rights, 
proper  housing  must  be  found  for 
displaced  residents,  and  businesses 
must  be  relocated  in  accordance  with 
the  URA.  In  some  cases,  the  remediation 
of  contaminated  soils  or  groundwater,  or 
the  removal  of  underground  storage 
tanks  must  be  dealt  with  during  the     '  - 
acquisition  process.  Potentially 
responsible  parties  of  the  contamination 
must  be  identified  and  their  financial 
liability  negotiated  or  litigated. 
Acquisition  of  railroad  right-of-way  or 
usage  rights  is  frequently  a  negotiated 
transaction  that  is  fundamental  to  the 
transit  project  and  therefore  should  be 
negotiated  as  early  as  possible  after  the 
completion  of  the  NEPA  process.  Delays 
in  the  closing  on  an  acquisition  can  lead 
to  inconvenience  or  hardship  for 
residents  and  businesses  that  are  being 
displaced.  Delays  can  also  lead  to 
increases  in  property  values  or  in  the 
current  owners'  financial  expectations 
that  prolong  negotiated  setUements. 

To  facilitate  tne  acquisition  process 
for  New  Starts  projects,  FTA  will  extend 
automatic  pre-award  authority  for  the 
acquisition  of  real  property  and  real 
property  rights  with  the  signing  of  the 
environmental  ROD  or  FONSI  or  the  CE 
determination.  This  pre-award  authority 
is  strictly  limited  to  costs  incurred  to 
acquire  real  property  and  real  property 
right*  and  to  provide  relocation 
assistance  in  accordance  with  the  URA 
regulation.  It  is  limited  to  the 
acquisition  of  real  property  and  real 
property  rights  that  are  explicitly 
identified  in  the  final  EIS,  EA  or  CE 
determination,  as  needed  for  the 
selected  alternative  that  is  the  subject  of 


the  FTA-signed  ROD  or  FONSI.  or  the 
CE  determination.  It  does  not  cover  site 
preparation,  demolition,  or  any  other 
activity  that  is  not  stricUy  necessary  to 
comply  with  the  URA.  At  FTA's 
discretion,  these  other  activities  may  be 
covered  by  a  LONP,  described  in  section 
XVII,  below.  This  pre-award  authority 
does  not  cover  the  acquisition  of 
construction  equipment  or  transit 
vehicles  or  any  other  acquisition  except 
that  of  real  property  and  real  property 
rights. 

Grant  applicants  should  use  this  pre- 
award  authority  for  real  property  very 
discreetiy  with  a  clear  understanding 
that  it  does  not  constitute  a  funding 
commitment  by  FTA.  On  occasion,  even 
projects  that  received  a  "recommended" 
rating  from  FTA  under  the  New  Starts 
regulation,  49  CFR  part  611,  have  not 
received  a  Full  Funding  Grant 
Agreement  from  FTA  simply  because 
the  competition  for  the  limited  New 
Starts  funds  is  so  intense. 

This  pre-award  authority  for  the 
acquisition  of  real  property  and  real 
property  rights,  in  accordance  with  the 
URA  and  after  FTA's  signing  of  a  ROD 
or  FONSI  or  making  a  CE  determination, 
is  intended  to  streamline  the  project 
delivery  process,  to  enhance  relocation 
services  for  residents  and  businesses, 
and  to  avoid  the  escalation  in  the  cost 
of  real  property  caused  by  delays  in  its 
acquisition.  In  granting  this  pre-award 
authority,  FTA  is  aware  that  the  risk 
taken  by  the  grant  applicant  in  acquiring 
real  property  without  an  FTA 
commitment  is  somewhat  mitigated  by 
the  re-sale  value  of  the  real  property,  in 
the  event  that  FTA  funding  assistance  is 
not  ultimately  forthcoming  and  the 
project  is  abandoned. 

3.  National  Environmental  Policy  Act 
(NEPA)  Activities 

The  NEPA  requires  that  projects  with 
potentially  significant  adverse  impacts 
proposed  for  Federal  funding  assistance 
be  subjected  to  a  public  and  interagency 
review  of  the  need  for  the  project,  its 
environmental  and  community  impacts, 
and  alternatives  with  potentially  fewer 
damaging  effects.  Projects  for  which 
FTA  experience  indicates  there  are  no 
significant  impacts  are  subject  to  NEPA, 
but  categorically  excluded  from  the 
more  rigorous  levels  of  NEPA  review. 

FTA  regulations,  23  CFR  771.105(e), 
state  that  the  costs  incurred  by  a  grant 
applicant  for  the  preparation  of 
environmental  documents  requested  by 
FTA  are  eligible  for  FTA  assistance. 
FTA  extends  automatic  pre-award 
authority  for  costs  incurred  to  conduct 
the  NEPA  environmental  review, 
including  historic  preservation 
activities,  and  to  prepare  an  EIS,  EA,  CE, 


or  other  environmental  documents  for  a 
proposed  New  Starts  project,  effective  as 
of  the  date  of  the  federal  approval  of  the 
relevant  STIP  or  STIP  amendment  that 
includes  any  phase  of  the  project.  This 
pre-award  autiiority  applies  to  New 
Starts  funding,  as  well  as  other  FTA 
funding  sources.  This  pre-award 
,  authority  is  strictly  limited  to  costs 
incurred  to  conduct  the  NEPA  process 
and  prepare  environmental  and  historic 
preservation  documents.  It  does  not 
cover  preliminary  engineering  activities 
beyond  those  necessary  for  NEPA 
compliance.  As  with  any  pre-award 
authority,  FTA  participation  in  costs 
incurred  is  not  guaranteed. 

This  pre-award  authority  for 
environmental  and  historic  preservation 
work  for  a  proposed  New  Starts  project 
in  the  FTA-approved  STIP  is  intended 
to  streamline  the  NEPA  process  in 
accordance  with  TEA-21  Section  1309, 
"Environmental  Streamlining,"  by 
eliminating  unnecessary  delays  in 
starting  up  the  conceptual  engineering 
and  environmental  reviews,  the  public 
involvement  process,  and  the 
interagency  coordination  process  for 
New  Starts  projects. 

4.  Other  New  Starts  Activities  Requiring 
LONP 

Exfcept  as  discussed  in  paragraphs  1- 
3  above,  a  grant  applicant  must  obtain 
a  written  LONP  from  FTA  before 
incurring  costs  for  any  activity  expected 
to  be  funded  by  New  Start  funds  not  yet 
granted.  To  obtain  em  LONP,  an 
applicant  must  submit  a  written  request 
accompanied  by  adequate  information 
and  justification  to  the  appropriate  FTA 
regional  office,  as  described  in  section 
XVII  below. 

XVn.  Letter  of  no  Prejudice  (LONP) 
Policy 

A.  Policy 

LONP  authority  allows  an  applicant 
to  incur  costs  on  a  project  utilizing  non- 
Federal  resources  with  the 
understanding  that  the  costs  incurred 
subsequent  to  the  issuance  of  the  LONP 
may  be  reimbursable  as  eligible 
expenses  or  eligible  for  credit  toward 
the  local  match  should  FTA  approve  the 
project  at  a  later  date.  LONPs  are 
applicable  to  projects  and  project 
activities  not  covered  by  automatic  pre- 
award  authority.  The  majority  of  LONPs 
will  be  for  Section  5309  New  Starts 
funds  not  covered  under  a  full  funding 
grant  agreement  or  for  Section  5309  Bus 
and  Bus-Related  funds  not  yet 
appropriated  by  Congress.  At  the  end  of 
an  authorization  period,  there  may  be 
LONPs  for  formula  funds  beyond  the 
life  of  the  current  authorizatioiL 


Under  most  circumstances  the  LONP 
will  covfer  the  total  project  Under 
certain  circumstances  the  LONP  may  be 
issued  for  local  match  only,  for 
example,  to  permit  real  estate  purchased 
as  it  becomes  available  to  be  used  for 
match  for  the  project  at  a  later  date. 

B.  Conditions 

The  following  conditions  apply  to  all 
LONPs. 

(1)  LONP  pre-award  authority  is  not  a 
legal  or  moral  commitment  that  the 
project(s)  will  be  approved  for  FTA 
assistance  or  that  FTA  will  obligate 
Federal  funds.  Furthermore,  it  is  not  a 
legal  or  moral  commitment  that  all 
items  undertaken  by  the  applicant  will 
be  eligible  for  inclusion  in  the  proiect(s). 

(2)  All  FTA,  DOT,  and  other  Federal 
statutory,  regulatory,  procedural,  and 
contractual  requirements  must  be  met. 

(3)  No  action  will  be  taken  by  the 
grantee  that  prejudices  the  legal  and 
administrative  findings  that  the  Federal 
Transit  Administrator  must  make  in 
order  to  approve  a  project. 

(4)  Local  funds  expended  by  the 
grantee  pursuant  to  and  after  the  date  of 
the  LONP  will  be  eligible  for  credit 
toward  local  match  or  reimbursement  if 
FTA  later  makes  a  grant  for  the 
project(s)  or  project  amendment(s). 

(5)  The  Federal  amoimt  of  any  fiiture 
FTA  assistance  to  the  grantee  for  the 
project  will  be  determined  on  the  basis 
of  the  overall  scope  of  activities  and  the 
prevailing  statutory  provisions  with 
respect  to  the  Federal/local  match  ratio 
at  the  time  the  funds  are  obligated. 

(6)  For  funds  to  which  this  pre-award 
authority  applies,  the  authority  expires 
with  the  lapsing  of  the  fiscal  year  funds. 

C.  Environmental,  Planning,  and  Other 
Federal  Requirements 

As  with  automatic  pre-award 
authority,  FTA  emphasizes  that  all  of 
the  Federal  grant  requirements  must  be 
met  for  the  project  to  remain  eligible  for 
Federal  funding.  Compliance  with 
NEPA  and  other  environmental  laws  or 
executive  orders  (e.g.,  protection  of 
parklands,  wetlands,  historic  properties) 
must  be  completed  before  State  or  local 
funds  are  spent  on  implementation 
activities  such  as  final  design, 
construction,  or  acquisition  for  a  project 
expected  to  be  subsequently  funded 
with  FTA  funds.  Depending  on  which 
class  the  project  is  included  under  in 
FTA's  environmental  regulations,  23 
CFR  part  771,  the  grantee  may  not 
advance  the  project  beyond  planning 
and  preliminary  engineering  before  FTA 
has  approved  a  CE  determination,  23 
CFR  Section  771.117(d).  a  finding  of  no 
significant  impact  (FONSI),  or  an 
environmental  ROD.  Because  project 
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implementation  activities  may  not  be 
initiated  prior  to  NEPA  completion, 
FTA  will  normally  not  issue  an  LONP 
for  such  activities  until  the  NEPA 
process  has  been  completed  with  a 
ROD,  FONSI,  or  CE  determination.  The 
conformity  requirements  of  the  Clean  > 
Air  Act.  40  CFR  part  93,  also  must  be 
fully  met  before  the  project  may  be 
advanced  with  non-Federal  funds. 
Similarly,  the  requirement  that  a 
capital  project  be  included  in  a  locally 
adopted  metropolitan  transportation 
improvement  program  and  federally 
approved  statewide  transportation 
improvement  program  must  be  followed 
before  the  project  may  be  advanced  with 
non-Federal  funds.  For  planning 
projects,  the  project  must  be  included  in 
a  locally  approved  Planning  Work 
Program  that  has  been  coordinated  with 
the  State.  In  addition.  Federal  » 
procurement  procedures,  as  well  as  the 
whole  range  of  Federal  requirements, 
must  be  followed  for  projects  in  which 
Federal  funding  will  be  sought  in  the 
future.  Failure  to  follow  any  such 
requirements  could  make  the  project 
ineligible  for  Federal  funding.  In  short, 
this  pre-award  authority  requires  a 
grantee  to  make  certain  that  no  Federal 
requirements  are  circumvented.  If  a 
grantee  has  questions  or  concerns 
regarding  the  environmental 
requirements,  or  any  other  Federal 
requirements  that  must  be  met  before 
incurring  costs,  it  should  contact  the 
appropriate  FTA  regional  office. 

D.  Request  for  LONP 

Before  an  applicant  may  incur  costs 
for  a  project  not  covered  by  automatic 
pre-award  authority,  it  must  first  submit 
a  written  request  for  an  LONP  to  the 
appropriate  regional  office  and  obtain 
written  approval. 

XVni.  FTA  Web  Site  on  the  Internet 

FTA  provides  extended  customer 
service  by  making  available  transit 
information  on  the  FTA  Web  site, 
including  this  apportionment  notice. 
Also  posted  on  the  Web  site  are  FTA 
program  Circulars:  C9030.1C,  Urbanized 
Area  Formula  Program:  Grant 
Application  Instructions,  dated  October 
1,  1998;  C9040.1E,  Nonurbanized  Area 
Formula  Program  Guidance  and  Grant 
Application  Instructions,  dated  October 
1,  1998;  C9070.1E,  The  Elderly  and 
Persons  with  Disabilities  Program 
Guidance  and  Application  Instructions, 
dated  October  1, 1998;  C9300.1A, 
Capital  Program:  Grant  Application 
Instructions,  dated  October  1, 1998; 
4220.1D,  Third  Party  Contracting 


Requirements,  dated  April  15,  1996; 
C5010.1C,  Grant  Management 
Guidelines,  dated  October  1,  1998;      - 
C8100.1B,  Program  Guidance  and 
Application  Instructions  for 
Metropolitan  Planning  Program  Grants, 
dated  October  25,  1996;  C8200.1, 
Program  Guidance  and  Application 
Instructions  for  State  Plaiming  and 
Research  Program  Grants,  dated 
December  27,  2001;  and  C5200.1A,  Full 
Funding  Grant  Agreement  Guidance, 
dated  December  5,  2002.  The  FY  2003 
Annual  List  of  Certifications  and 
Assurances  is  also  posted  on  the  FTA 
Web  site.  Other  documents  on  the  FTA 
Web  site  of  particular  interest  to  public 
transit  providers  and  users  include  the 
annual  Statistical  Summaries  of  FTA 
Grant  Assistance  Programs,  and  the 
National  Transit  Database  Profiles. 

FTA  circulars  are  listed  at  [http:// 
www.fta.dot.gov/library/admin/ 
checklist/circulars.htm].  Other  guidance 
of  interest  to  Grantees  can  be  found  at: 
[http  J/www.fta .  dot.gov/gran  tees/ 
index. html].  Grantees  should  check  the 
FTA  Web  site  frequently  to  keep  up  to 
date  on  new  postings. 

XIX.  FTA  Fiscal  Year  2003  Annual  List 
of  Certifications  and  Assurances 

On  October  23,  2002,  FTA  published 
in  the  Federal  Register  the  list  and 
accompanying  text  of  all  Certifications 
and  Assurances  required  of  recipients  of 
FTA  assistance  in  Fiscal  Year  2003.  See, 
67  FR  65171  et  seq.  The  full  text  of  the 
Fiscal  Year  2003  Certifications  and 
Assurances  is  also  accessible  both  on 
FTAs  Internet  Web  site  at  [http:// 
www.fta.dot.gov/librarv/legaI/ca.htm] 
and  FTAs  TEAM  Web  site  for 
recipients,  TEAM-Web  at  [http:// 
ftateamweb. fta.dot.gov/ static/,2003- 
CERTS-TEAM.doc].  In  compliance  with 
49  U.S.C.  5323{n),  which  requires  a 
simultaneous  publication  of  a  list  of  the 
Certifications  and  Assurances  and 
FTA's  annual  notice  of  Apportionments, 
recipients  are  directed  to  the  October 
23,  2002  notice  at  67  FR  65171  et  seq. 
for  the  list  and  text  of  FTA's 
Certifications  and  Assurances  and  to 
FTA's  Web  sites  displaying  those 
Certifications  and  Assurances.  Any 
questions  regarding  this  document  may 
be  addressed  to  the  appropriate 
Regional  Office. 

As  in  previous  years,  the  grant 
applicant  should  certify  electronically. 
Under  certain  circumstances  the 
applicant  may  enter  its  Personal 
Identification  Number  (PIN)  in  lieu  of 
an  electronic  signatiu«  provided  by  its 


attorney,  provided  the  applicant  has  on 
file  the  current  affirmation  of  its 
attorney  in  writing  dated  this  Federal 
fiscal  year.  The  applicant  is  advised  to 
contact  the  appropriate  FTA  Regional 
Office  for  electronic  procedure 
information. 

XX.  Grant  Application  Procedures 

All  applications  for  FTA  funds  should 
be  submitted  to  the  appropriate  FTA 
Regional  Office.  FTA  utilizes  TEAM- 
Web,  an  Internet  accessible  electronic 
grant  application  system,  and  all 
applications  should  be  filed 
electronically.  FTA  has  provided 
exceptions  to  the  requirement  for 
electronic  filing  of  applications  for 
certain  new,  non-traditional  grantees  in 
the  Job  Access  and  Reverse  Commute 
and  Over-the-Road  Bus  Accessibility 
programs  as  well  as  to  a  few  grantees 
that  have  not  successfully  connected  to 
or  accessed  TEAM-Web. 

FTA  is  committed  to  processing 
grants  within  60  days  of  receipt  of  a 
completed  application  by  the 
appropriate  Regional  Office.  In  order  for 
an  application  to  be  considered 
complete,  it  must  meet  the  following 
requirements:  All  projects  must  be 
contained  in  an  approved  STIP  (when 
required),  all  environmental  findings 
must  be  made  by  FTA.  there  must  be  an 
adequate  project  description,  local  share 
must  be  secure,  any  flexible  funds 
included  in  the  budget  must  be  secured, 
all  required  civil  rights  submissions 
must  be  current  and  certifications  and 
assurances  must  be  properly  submitted. 
Once  an  application  is  complete,  the 
FTA  Regional  Office  will  assign  a 
project  number  and,  when  required, 
submit  the  application  to  the 
Department  of  Labor  for  a  certification 
under  section  5333(b).  The  FTA 
circulars  contain  more  information 
regarding  application  contents  and 
complete  applications.  State  applicants 
for  section  5311  are  reminded  that  they 
must  certify  to  DOL  that  all 
subrecipients  have  agreed  to  the 
standard  labor  protection  warranty  for 
section  5311  and  provide  DOL  with 
other  related  information  for  each  grant. 

This  notice  and  all  program  guidance 
circulars  may  be  accessed  via  the  FTA 
Web  site.  Copies  of  circulars  are 
available  from  FTA  Regional  Offices  as 
well. 

Issued  on:  March  5.  2003. 
Jennifer  L.  Dom. 
Administrator. 
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FEDERAL  TRANSIT  AOMMBTRATION 
TABLE  1 


L.20IB.PI*  LMt-T) 


FY  2003  APPROPfOATIONS  FOR  GRANT  PROGRAMS 

SOURCE  OF  FUNDS 

APPROPRIA  ■  iwvi 

TRANSIT  PLANNM6  MIO  RESEARCH  PROGRAMS 

Sflclion  5303  Mol'opuiiUn  PlanfMng  Pi^mii 
R<nyiportiflnwi1  FunoftAduH 
ToW  Apportioned 

$59,993,094 

450.340 

$80,443,434 

Saelian  S313<b)  SM»  PMnning  and  RMeareh  Program 
Rscppoffionod  Fundft  Aodsd 
ToWV^iportionwl 

$12,532,406 

110,889 

$12,643,295 

SacCon  531  l(bX2)  Runt  Ttansrt  MaWanoa  Pragram  (RTAP) 
Raappoflioned  Fund*  Added 
ToW /^portionad 

$5,215,875 

1.000 

$5,216,875 

Sacton  5314  NaKonal  Planning  and  Raaaanii  ProBfam 

$31,295,250 

FORMULA  PROGRAMS 

Maaka  RaUroad  (Section  5307) 

Laa»0«ar«ght(on»haH  pareanQ 
ToWAMalable 

$3,764,371,500 

4.818.425 

(24.092) 

4,794.333 

wl 

SacKon  5308  Ciaan  Fuala  Fonniita  Praoram 
OMr-«he.Road  BusAooaaaibaity  Praofam 
Section  5307  Urtianizad  Area  Fomwla  Program 

91  ^%  of  TaM  Avaiable  tar  Sactiona  5307. 531 1 ,  and  5310 

Laa«0«enigM(on»MM  peroanQ 

Raapportionad  Funds  Added 
ToU  ^portioned 

0 
6.904.825 

$3,423,540,906 

(17.117.705) 

5.479.136 

$3,411,902,429 

1 

6.37%  of  ToW  AMilable  Ibr  Section*  5307. 531 1 .  and  5310 
Lea*OMnig(il(on»Dair  pacoanQ 
Raapportionad  Funds  Added 
ToW  AppOflK3n6d 

$239,043,694 

(1,195.218) 

1.106.063 

$236.9S4.56« 

Section  5310  EMerty  and  Parson*  wHh  OisabiWies  FonnulB  Pregram 
2.4%  or  ToW  AMiabIa  tbr  Sections  5307. 531 1 .  and  5310 
Raapportionad  Fiinda  Added 
ToW  Apportioned 

$90,063,668 

102,8^ 
,         $90,166,303 

CAPITAL  M>CSTMBrr  PROORMM 

Sactkn  5309  Foad  Gwdaway  Modemizabon 
Leas  Ovarsight  (one  parosnt) 
RaapporVonad  Funds  Added 
ToW /^portioned 

$3,111,664,146 

$1,206,506,400 

(12.065.064) 

84.033 

$1,194,525,369 

Section  5309  New  SWIi                                            i 
Laas  Oversight  (one  percent) 
ToW/WocalBd 

$1,252,229,548 

(12,522,295) 

$1239.707^53 

bl 

Section  5309  Bus 

Ijses  OvaraigM  (one  percent) 
Reatocatod  Fund*  Added 
ToWMocaM 

'  $652,928,200 

(6.529,262) 

4.567.156 

■    $650,966,074 

d 

d/ 

JOB  ACCESS  AMD  REVERSE  COMMUTE  PROGRAM  (Section  3037.  TCA-21) 

$104,317,500 

TOTAL  APPROPRIATION  (Abo»e  Grant  Progrema) 

$7,089,389,773 

tf  IheFYzanoOT/^piapriMiomActkaiafanfindiappraprtMadfarttaClMraFiiMFaniiulaPraorvilotwSae^ 

W  lr«aua««hwdiMiatw«Jlwiia<»Ji)b*c»IM»rir>»»«ri»Coiniiiul»Piogr»nint)«FY2003DOT^p«o>n«ion«Acl^^      lOS-T).  indudng 

•1 ,01  SMa  in  iraMgitM  Mtna*  ramaMng  Imii  Pub.  L  106^77 

el  tKtitfw  »«id»*wm»i»U*u»*i»CI1M  Full*  FdaiMi*  Plug— . 

d>FVaOCaCuilw«iuilli|iuilii^DCiaaTorBuiKiridi«rt*ih»ia»rii«ti»i»«ilrthl>uiiipBiiael»ineludidin»^^ 
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FEDERAL  TRANSIT  ADRMMSTRATION 
TABLE  2 


FY  2003  SECTION  5303  METROPOLITAN  PIANHING  PROGRAM 

AND  SECTION  53130*  STATE  PUUiHIHG  AND  RESEARCH  PROGRAM  APPORTIONMENTS 

SECTION  5303 

SECTION  5313(b) 

STATE 

APPORTIONMENT 

APPORTIONMENT 

Alabama 

$457,533 

$119,631 

Alaska 

241.774 

63.216 

1,208,807 

240,848 

Aricansas 

241,774 

63,216 

Cafefomia 

9.506.814 

1.850,030 

Colorado 

906,848 

198,006 

Connaclicut 

671,412 

175,544 

Oeiaiwaie 

241.774 

63.216 

Distriot  of  Columbia 

241,774 

63,216 

Florida 

3.960,008 

830,122 

Gaoigia 

1,567.962 

308.759 

Hawaii 

241.774 

63,216 

Idaho 

241,774 

63.216 

lUinais 

3,351.984 

600.091 

Indiana 

910.62U 

210.206 

Iowa 

262.750 

68,701 

Kanaaa 

307.218 

74,4.15 

Kentucky 

383.434 

96,555 

Louisiana 

599.031 

156,262 

Maine 

241.774 

63,216 

Maryland 

1,354.869 

264.840 

Massachuseits 

1,780.132 

347.276 

Michigan 

1.988.503 

405.418 

Minnesota 

848.611 

167,117 

MisaiMippi 

241,774 

63.216 

Missouri 

896.077 

190.467 

Montana 

241.774 

63,216 

Nebraska       '' 

241.774 

63.216 

HwtOm 

442.517 

103.306 

NewHampahira 

241.774 

63.216 

New  Jersey 

2,803.964 

477.843 

NewlMaxk» 

241,774 

63,216 

New  York 

5.344.441 

965,503 

North  Carolina 

886.418 

•'       231,771 

North  Dakota 

241.774 

63,216 

Ohio 

1,923,518 

450,5/3 

Oklahoma 

349.686 

91,432 

Oregon 

537,922 

121.783 

Permsylvartia 

2.483,277 

506,019 

Puerto  Rico 

1.002.961 

214,258 

RhodsMwd 

249.820 

63.216 

Smith  Caroina 

441,660 

115.478 

South  Dakota 

241.774 

63.216 

Tennasaaa 

686,788 

182.707 

«  TetcBS 

4.437.0UU 

911,825 

Uti^ 

412,013 

.    107,729 

Vermont 

241.774 

63.216 

Virginia 

1.371.687 

,                790.467 

1.288.470 

265.231 

West  Virginia 

241.774 

63.216 

Wiscorwin 

716.560 

175,174 

Wyoming 

241.774 

63,216 

TOTAL 

M0j443j434 

$12.643.2M 
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FEDERAL  HIGHWAY  ADMMSTRATION 

TABLES 

FY  2003  ESrilATEb  NETRCmJTAN  PLANNINQ  PIRKX3RAII  (PL)  APPORTIONMENTS  af 


STATE 


Alaska 

Atiaina 

Aifcaraas 

Caifomia 

Cohxado    " 

CormectKut 

Dataware 

District  of  Columbia 

Florida 

Georgia 


klaho 

IMrtois 

bKtana 

kjwa 

Kansas 

Kentucky 

Louisiana 

Maine  ' 

Marytatxl 

Massachusetts 

Michigan 

Minnesota 

Mississfipi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 


New  York 

North  Carolina 

North  Dakota 

Ohio 

OkWioma 

Otagon 

Panttsyivania 

Rhode  Island 

SoulhCarDina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vannont 

Vhgmia 

•Wattmgkm 

WestVirginia 

WJBConsin 

Wyoming 


PL 
APPORTIONMENT 

$1,822,359 

996.646 

3.870.215 

996.646 

29,728.163 

3,181,777 

2.820,838 

996,646 

996.646 

13.339.312 

4.961 /«70 

996.646 

QQC  AAA 

9.642,924 
3.377.812 
1.103,965 
1.196,104 
1,551,547 
2.510,993 

996.646 
4,206,742 
5,580.413 
6.514,700 
2.685,419 

996,646 
3.060,634 

996,646 

996,646 
1.660,032 

996,646 
7,678,604 

996,646 

15354,073 

3.724,363 

996,646 
7.240,302 
1,469,232 
1,956,936 
8,131,258 

996.646 
1.855,626 

996,646 

2,935,935 

14.652,197 

1,731,106 

996,646 
4,667.537 
4,262,014 

996.646 
2.814.894 

996,646 


TOTAL 


$100,329,014 


a/ ApporSorMnwito  wa  I 
ladudian  diractad  by  M 
2003  (Pub.  L10e-7) 


lalHl  and  do  not 
i6O1afT1SBV1of0w 


.65 
Conooidatad  Aiiprafirloliont  Raootutian. 
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FEOBUU.  TRANSIT  ADMINISTRATION 
TABLE4 


FY  2003  SECTION  S307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBAMZEOAREAATATE 

OVER  1.000,000  W  POPULATION 
20O.00O-1. 000.000  IN  POPULATION 
50.000-200,000  IN  POPULATION 
NATIONAL  TOTAL 


ONE  PERCENT 

TRANSfT 
ENHANCai|ENr  a^ 

$25,109,193 

5,766,299 


$30,874,452 


jiPPompmuBHr 

$2,510,919,137 
976.526,375 
324,456,917 


$3,411,902,429 


Amounts  Apportioned  to  Urbanized  Areat 
1,000,000  and  Over  in  Population: 

Atlinla.GA 

BMinoco,  MD 

Borton,  MA-NH-RI 

Chicago,  IL-IN 

Cincinnati.  OH-KV-IN 

CleMland.OH 

Cotumbua.  OH 

DrtM  Fort  Worth-Aflin^on.  TX 

Oanvar-Auroni,  CO 

OotnAMi  , 

Houaton,  TX 

mdlanapaNa.  IN 

KanaasCity,MO-KS 

LasVegaa.NV 

Loa  Anjalai  Long  Baaeh-Sania  Ana.  CA 

Miami.  FL 

Milwwkaa,  Wl 

MMnnaapoMa— oi.  rmM,  wm 

No«  Ortaana,  LA 

Naw  Yortt-NaMiark,  NV-NJ-CT 

Ollando.PL 

PMtada^ia.  PAr-Ni-OE-MO 

Phoenbf-MeM,  AZ 

PH8tMrgh.PA 

Portlard.  OR-WA 

ProMdNKe.  RI-MA 

RIvaraitB-San  Bamanttio.  CA 

Sacramanlo.  CA 

San  Antono,  TX 

SanOiagaCA 

San  Frandaoo-Oddand,  CA 

8anJcaa.CA 

San  Juan,  PR 

Saalila.WA 

St  Louis,  MO-IL 

Tampa-Sl  Palaraburg,  FL 

VkginiaBaaen,VA 

WaaMnglon.  DC-VA-MD 


$4«9.603 

$48,960,270 

386,112 

36,611.216 

981.090 

96,109,022 

2,076.310 

207.630.956 

167.089 

16.706.852 

258,490 

25.840,035 

107.643 

10.754.281 

514.186 

1          51.418,630 

320.798 

32.079,868 

354.250 

35,425.897 

576.968 

57.608,822 

94,536 

9,453.640 

117,739 

11.773.912 

193,272 

19,327.170 

2.275,160 

227,515.960 

757.756 

75,775.535 

201.449 

20.144.875 

380.347 

38.034.686 

160,923 

16,092,325 

6.793,093 

670,309,328 

153.078 

15,307.824 

1,196,334 

119.633.394 

327,077 

32,707,726 

333.640 

33.383.966 

295,063 

29,506,256 

177,061 

17.708.081 

214,254 

21,425,410 

161.300 

16,129,975 

196.604 

19,880,430 

473,858 

47,386.802 

1,176,129 

117,612,853 

387,072 

38,707,243 

31333 

31,328,272 

798,261 

75,625,055 

252,178 

25,217,796 

173.512 

17,361.200 

156,976 

15.897,007 

1.176,610 

117.660.975 

TOTAL 


$28,108^103 


$2.f1«.019.137 


tlThei 


ikMdfart 


ifgrito 
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FEDERAL  TRANSIT  ADMIWSTRATION 
TABLE  4 


FY  2003  SECTION  8307  URBAMZED  AREA  FORMULA  APPORTIONMBfTS 


ONEPERCENT 
TRANBIT 


URBAMEB)  AREAATATE 


APPORTIONMENT 


Aimmnts  Apportioned  to  Urbanized  Areas 
200.000  to  1.000,000  in  p<^Mdation 

AguaiWa  laabala-San  Sebartian.  PR 

Akron.  OH 

Abany.NY 

ABiuqueique,  NM 

Alentown-BethWwm.  PA-NJ 

Anciwnge.AK 

AnnArtxir.MI 

Anlioch.CA 

Ashsvrita,  NC 

AtlanlicC»y,NJ 

Augual»Richniond  County.  GA-SC 

Austin,  TX 

Ba(cai»Md,CA 

BamstabiaToMm.MA 

Baton  Rouge,  LA 

Danwigliani,  AL 

BoiaaCfty,ID 

BonKa  Spiings-NaplaB,  FL 

Bfidgaport— SUii#owl.  CT— NY 

BufMcNY 

Canton.  OH 

CapeCoraLFL 

Chailaatuii  Ntilli  Chaileaton,  SO 

Chariolte,  NC— SC 

Chattanooga.  TN-GA 

ColbFaitoSpringa,CO 

CotumlM,SC 

CaluratwB,GA-AL 

Concofd,  CA 

Coipua  Chriati,  TX 

DMWiport,  lA-IL 

Dillon,  OH 

Daytona  Boactt-Port  Oranga,  FL 

Damon-Lawla^te.  TX 

DaaMainaa.lA 

Ourtwn,  NC 

EIPaao.TX-MM 

Eugene,  OR 

EvanevNe,  IN-KY 

FflyBttoiMo,  NC 

FinA,  MR 

Fort  Coins,  CO 

FartW«ne.lN  — 

Fraano,CA 

Grand  Rapida,  Ml 

Gpaanstyovo,  NC 

Greanvla,SC 

GuViMrt-BllaKi,  MS 


$12,238 

$1,223,816 

66.038 

6,603,798 

69,826 

6,982.571 

71.031 

7,103.124 

57.657 

5,765.727 

32,966 

3,298,981 

42.305 

4.230/452 

39.826 

3,962,981 

13.172 

1,317.218 

10.956 

1,095.541 

18,736 

1.873,556 

196.891 

15.686.142 

51.703 

5.170.321 

20.300 

2.030.034 

45.313 

4,531.331 

44,744 

4.474.410 

21.665 

2,106,521 

9.627 

962,701 

179.881 

17,9n,095 

116.579 

11.667.912 

36.038 

3.603.832 

33.465 

3.346.520 

37,795 

3,779,543 

102,217 

10«1,747 

26,115 

Z61 1,546 

46,K6 

4,685,625 

31.545 

3,154,458 

17.823 

1,782,326 

180.231 

18,023,067 

43.307 

4,330,726 

32.103 

3,210,322 

132.481 

13.248,003 

37,083 

3,706,257 

18.590 

1,868,983 

45.912 

4.501,206 

50.027 

5.002.726 

94.778 

9.477.830 

41.390 

4,136.000 

18.771 

1.877.080 

20,0^ 

2.007.540 

56.780 

5.678,001 

18.154 

1,815.444 

23.016 

2.301,619 

71.602 

7.160.179 

63.306 

6.330,568 

24.010 

2.40a908 

16.873 

1.687,287 

18.082 

1.806.223 
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FEDERAL  THANSIT  ADMNNSTRATION 
TABLE  4 


FY  2003  SECnOM  5307  URBANIZED  AREA  FORMULA  APPORTTONMENTS 

ONEPERCENT 

TRANSIT 

URBANEEOAREAATATE                                ,_      .  BWAIKOIOff  W 

.APraRnpMIBIT 

HOTtburg.PA                                                                             *2,982 

4,298,173 

H«Kbftl,CT                                     •                                             126067 

12,606,687 

Honakiki.  HI                                                                                   280,416 

26,041,624 

Hun»svllo,AL                                                                                   ^*-^^* 

1,491,411 

Indio-Cathedral  cay-Palm  Spiingt.CA                                          32,964 

3,298,374 

Jactoon,  MS                                                                               20,892 

2,088.166 

Jackaonvil^  FL                                                                   ,       "^-^l 

13178,120 

Kno«*«B.TN                                                                                    »'*23 

3,342,283 

LmcaBter.  PA                                                                              ».0» 

3,003,465 

Lancarter-Palmtale.  CA                                                               28,415 

Z»41,496 

Lansing.  Ml                                                                                      «.724 

4,272,392 

LtD(ingl(m^ayalte,KY       '                                                            30.433 

3.043.285 

Lincoln,  NE                                                                                           23,556 

2,355,647 

L«laRo«*.AR                                                                             352*7 

3.524,706 

LoutaviNe.  KY-IN                                                                            108.753 

10,975,324 

Lubbock.  TX                                                                                25,982 

2,596,178 

MadiMn,WI                                                                                »«10 

5,980,979 

McAlen.  TX                                                                                          26,169 

2,616,872 

Momphis.  TN-MS-AR                                                                   U3.46* 

11,346,423 

MiMion  Viejo,  CA                                                                                  38,131 

3.813,148 

Mobia,  AL                                                                                       24,146 

2,414,643 

Modwto.CA                                                                               33,728 

3,372,827 

NashvilWDa«*>aon,TN                                                                     84,901 

6,490,136 

Ne««fH«MBn.CT                                                                                   132,776 

13.277,828 

Ogden-Layton.  UT                                                                           43,077 

4.307,688 

OklahcmaCity.OK                                                                   «4,432 

6,443.193 

Omaha,  NE-IA                                                      .                      ».291 

5,829,093 

Oxnafd,CA                                                                                      71,456 

7,145,501 

Paim  Bay-Melboume,  PL                                                                  41,967 

4,196,688 

Pansacola  FL-AL                                                                    24.533 

2,453,271 

p8crti,IL                                                                                    23,235 

2.323,461 

Port  SI.  Luda,  FL                                                                      ",115 

1,711.520 

2,557,610 

Proxo-Oiam,  UT                                                                              37,332 

3.733,239 

RaMah,NC                                                                                 *5.629 

4,562,938 

Re«ling,PA                                                                                23,664 

2,386,401 

Rano,  NV                                                                                              43,943 

4,394.271 

Richmond,  VA                                                                                 82,622 

8,282,177 

Rocheetor.NY                                                                        '     76,632 

7,563.196 

Rocktbrt,  IL                                                                                          22,162 

2.216,202 

Round  IMa  Baach-McHewy-Grayslaka.  IL-WI                             10,553 

1.055.341 

Salem.OR                                                                    ,                  27,776 

2.777.563 

SML^teCKy,  UT                                                                       176,367 

17,636,658 

SOTlaRoaa,CA                                                                           30566 

3,056,684 

Swaaoto-Braderton,  FL                                                                   54,547 

5,454,747 

SaMRmah,GA                                                                             27,165 

2,718,517 

Scfanton,PA                                                                               36,264 

3526,404 

ShmMpart.lA                                                                                 27,409 

2,740.887 

South  Band,  IN-MI                                                                           35,307 

3,530,741 

Spokane,  WAr-ID                                                                             8a439 

6,043,943 

SpringrWd,  MA-CT                                                                      76.734 

7,673,368 

SpringfiaU,  MO                                                                            1^,539 

1.753.941 
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FB»tAL  TRANSIT  AOmMSTRATION 
TABLE4 


FY  2003  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTONMENTS 

ONEPERCENT 

■■ 

TRANSIT 

IMMMKEOA^^            ....,_„..„....*_„..„..i'***?!^^P^--*'- 

/^POKnOMBKT 

StocMon.CA                                                                          ^0,603 

7,060,294 

Syracuse,  NY                                                                          ^.394 

,  4.639,377 

TaMasaaa.FL                                                                           20,954 

2.095,365 

Temacula-Mumeta,  CA                                                             "'2,476 

1.247,633 

Thousand  Oaks,  CA                                                                 H011 

1,401,069 

TolBdo,OH-MI                                                                               53,596 

5,359,786 

Tw*>n,NJ                                                                                «.018            ' 

4,501,811 

Tucson,AZ                                                                                     9*339 

9,433,880 

TulM,OK                                                                                           .       57,547 

6,754,717 

VicknlB-Hesperia-ApptaValay.CA                                          20.638 

2,063,821 

WieMta,  KS                                                                                    *''-545 

4,154,517 

Winstoo-Saiem,  NC                                                                     23,217 

2,321,739 

Woroaatar,  MA-CT                                                                     53,537 

5,353,680 

Youivalown,  OH-PA                                                                      27,644 

Z764,410 

TOTAL                                                                                         $6,785,289 

$876,526,375 

mm. 

p^ftin 


'^^ 
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FEDERAL  TRANSIT  ADMIM8TRA110N 
TABLE4 


FY  2003  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTKHMENTS 


•  •tfU 


FBJERAL  TRANSIT  ADMIMSTRAIIpN 
TABLE  4 


FY  2003  SECTION  6307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBAMZED  AREMSTATE 


Amounts  Apportioned  lo  State  Govemorafor 
Urbamzed  Areas  50. 000  lo  200, 000  in  Popidation 

ALABAMA 

AnniMQivAL 
Aubum.AL 
DkAjt.AL 
Dcttian,AL 
Floranos,  AL 
Gadidan.  AL 
Montponwiy,  AL 
TuscatooM,  AL 

ALASKA 

FalrtMnks.  AK 

ARIZONA 

AvDndale.AZ 
Fl^atifr.AZ 
PraMaK.AZ 
Yuma,AZ-CA 

ARKANSAS 

FayottaMlto-Sprtngdila.  AR 

Foft  Smith,  AR-OK 

Hot  Springs,  AR 

Jonatboro,  AR 

PhwBlurr.AR 

Tenrtcana,  TX-Teocvfcana.  AR 

CAUFORNIA 

Ataacadaro-El  Paso  de  Robles  (Paso  RoWas).  CA 
Camartk>,CA  > 

CMCO.CA  • 

OaMis,CA 
EICantro.CA 
Fairfield,  CA 
Gilrey-MorganHil.CA 
Hanfonl.CA 

Hamat,  CA  « 

LiMrmoTO,  CA 
U>di,CA 
Lompoc,  CA 
,CA 
,CA 
Maroad,CA 
Napa.CA 
PeWunw,CA 
PQrtan«a.CA 
RaddinaCA 
Sainaa.CA 
San  Luis  Obispo,  CA 
Santa  Barttara.  CA 
Santa  Clanta,  CA 
SantaCniz,CA 
Santa  Maria.  CA 
Saasida—Monlsrajf— Marina,  CA 
SimiValay,CA 


APPORTIONMENT 


16,539.449 


599,897 
561,141 
536.836 
507,943 
641.667 
496.591 
2,092,461 
1.100,914 

$443.225 


443,225 

$3.076.381 


777,462 

570,602 

5aZ448 

1,135,849 

$4,414,406 


1.647!4e0 
1,091,795 
433,188 
454,956 
569,326 
217,680 

$46,210,680 


Tracy,  CA 
Turiodc.CA 


550.767 

825,711 

1,080.653 

1,200,666 

733,338 

1,899.150 

947,752 

876,706 

1,496,906 

1,119,993 

1,237,067 

433,962 

704.674 

783,472 

1.489,906 

1,145,428 

836,215 

778.294 

978,065 

Z852.7S2 

797,320 

2.756,466 

2,328,831 

2.036.964 

1.721,756 

1.697,779 

1.835,790 

1,038,436 

1.057,658 


(JREWMNBEO  AfCAtt^        .„. 

Vac»rille.CA 

Valqo,CA 

Visalia.CA 

Wateonvflle,  CA  , 

YubaCity.CA 

Yuma.AZ-CA 

COLORADO 
Bouklar.CO 
Grand  Junction,  CO 
Graaiey,  CO 
Lrfayatte  Loulivila.CO 
Ijongmont,  CO 
Pw«o.CO  , 

COf««CTICUT 

Danbury,  CT-NY 
NoiVMCtv-Nawr  London,  CT 
WatertMny,CT 

DELAWARE 
OoMr,DE 
Safistwiy.  MO-DE 

FLORIDA 

Bioolcsvae,  FL 

Oelana,FL 

FartWalonBaaeh,FL 

Gainea«ae.FL 

Kissimmaa,FL 

Lady  Lain,  FL 

Lakeland,  FL 

Leeebupg-Eualis,  FL 

North  Port-Punia  GoRla.  FL 

Ocaia.FL 

Panama  Cty,  FL 

St.  Augustine.  FL 

T«USVas,FL 

vera  BaKh-SabasSsn,  FL 

WinlBrHaMn,FL 

ZaphyrtMHs.  FL 

GEORGIA 

AlMny,GA 

Alhans-ClaritB  County,  GA 

Brvns«nck,GA 

Dalan.GA 

Gakiae«ae.GA 

HtaBB«aB.QA 

Macon,  GA 

Rame.GA 

VMtasta.6A 

Warner  Robins.  GA 


APPORTIONMENT 

1.334,961 
2,822,253 
1,598,471 
968,532 
1,236^71 


$6.761,484 


1,616,810 
896,860 

1,194.066 

631.674 

'  1,012.090 

1.409.994 

$11.312.997 


4,531,125 
1,570,776 
5.211,096 

$624.278 


606,722 
18,554 

$17.809,806 


876,625 
1,435,100 
1,456.414 
1,722,661 
1,878,881 

407.301 
1,940,224 

875,630 
1.098,501 

907,434 
1.164,343 

506.206 

518231 
1,122289 
1.425254 

475.632 

$7,105.390 


876,478 
946.445 
440.347 

470.063 
704284 
516,507 
1,323.632 
531 .828 
540.199 
756.616 
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FEDERAL  TRANSIT  AOMIMSTRATKNI 
TABUE4 


FY  2003  SECTION  5307  URBANIZED  AREA  FORMULA  APP0RT10NMBITS 


URBANEED  AREAATATE 


APronnoNMBtr 


HAWAH 

Kalua  (HonoUu  C<)uray)-KarMaiMi.  HI 

IDAHO 

Coeiir<rAlan«.iO 
ldalioFali,IO 
Ltwicton.  lO-WA 
N«npa.lO 
PocnMto.10 

laiNOIS 
AAon.  IL 
BM)t.WI-n. 
Bknmington— Nonral,  IL 
Chanpaign.  IL 
D«Mte.  IL 
Dacatur.lL 
DeKatt).  IL    ' 
Oubuqus.  lA-IL 
K«*akM.IL 
SprinQfMd,  tL 

INDIANA 

Anctorson.  IN 
BlooninQtOfi,  IN 
Cotumbu*.  IN 
Ekhait.  IN-MI 
Kakomo.lN 
LaTayettelN 
Mchigan  cay.  IN-MI 
Munde,  IN 
Tarn  Haute.  IN 

IOWA 

Amas.  lA 
Cedar  Rapids,  lA 
Dubuque.  lA-H. 
Iowa  City.  lA 
SiouvCity.  lA-NE-SO 
Waterloo.  lA 

KANSAS 

LaiMrance,KS 

St  Joseph.  MO-KS 

Topeka.KS 

KENTUCKY 

Bowling  Graan.  KY 
Claftcivaa.  TH-KY 
IHunlington.  WV-KY-OH 
Owertsboro^  KY 
RadcWr-ERzabetMown.  KY 

LOUISIANA 

Alaandrte.LA 

Haumai,LA 

Ul^aMs.LA 

UtoCharias,LA 

MandevMa-Cowlngton,  LA 

Mowoa,  LA 

SkMLLA 


$1.756.563 


1,756.563 


83.534.289 


751.505 
741 .562 
319,259 
1,042,153 
679,770 

38.718.240 


823,360 

127,844 
1,501,663 
1,654.265 

527.104 
1,006.905 

759.801 
25,889 

754,357 
1.537,062 

$8.315.636 


912.412 

1,020.810 

526,861 

1.273,206 

644,094 

1.437.946 

696,722 

991.268 

810.316 

$6.391.194 


702.887 
1,907,775 
696.106 
994,099 
922.455 
1,167.872 

$2.702,311 


1,166.134 

9,496 

1.526,681 

$2,578.168 


558,818 
244.228 
500,582 
678,412 
586,128 

$7.101.884 

819.433 

1.219,119 

1,628,783 

1ZJ1.778 

561.606 

1,0«5.747 

728.418 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABUE4 


FY  2003  SECTION  S307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBAMZED  AREASTATE 


APPORTIONMENT 


MAINE 

Bangv.ME 

DoMr-RodMStar,  NH-ME 
LaMston.ME 
Portland.  ME 
PortMnouth.  NH-ME 

MARYLAND  . 

Abardaen-HaMe  deGrace-Bal  Air,  MD 
Cumbartand.  MD-WV-PA 
Frederick.  MO 
HtQarstOMm,  MO-WV-PA 
Salsbwy.  MO-DE 
St  Chartea.  MD 
Westminstar.  MO 

MASSACHUSETTS 

Laominstor-Filchburg.  MA 
Nashua.NH-MA 
Now  Bedford.  MA 
Pillsfiald,  MA 

MICHK3AN 

BaltteCraek,  Ml 

BayCay.MI 

Benton  Harbor-SL  Joeaph,  Ml 

Ekttaft  IN-MI 
Holand,MI 
Jackson,  Ml 
Kitatnazoo.MI 
Michigan  City,  IN-MI 
Monroe,  Ml 
Muskegon,  Ml 
'     PortHuren.MI 
Sagiruw,  Ml 
South  Lyar>-HoiMal-BrigMon,  Ml 

MINNESOTA 

Duluth,MN-WI 
Fargo,  NO-MN 
Grand  Forks,  ND-MN 
U  Crease,  Wi-MN 
Rochaater,  MN 
St.  Cloud,  MN 

MISSISSIPPI 

Hattasburg,  MS 
Pascagoula.  MS 

MISSOURI 

Columbia.  MO 
jeRarsonClty.MO 
Japin.MO 

LartSumnAMO     - 
St  Joaeph,  MO-KS 

MONTANA 

Blllims,MT 
GiaatFdte,MT 
,MT 


$3.046,980 


553,188 
58,033 

588.530 

1,761,964 

75.265 

$5,976,992 


1,724,536 
478,026 

1,114,897 
865.429 
516,890 
720.034 
557.180 


$3.340.128 

1,143,106 

225 

1,696.684 

500,113 

$10.949,957 


747,224 
760,832 
552.410 
16,679 
958.122 
868.519 

1,873,468 

4,454 

536.980 

1,463,474 
818,928 

1,467.662 
881,209 

$3,580.428 


898.688 

447.854 

95.781 

54.511 

1,036,037 

1,047,557 


$1.103,270 
585.266 
518,005 

$3.606.229 


1,029.605 
467,385 
625,460 
651,882 
811,887 

g-5«»-756 


1,118,773 
726.945 
723JI37 
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FEDERAL  TRANSIT  AOMinSTRATION 
TABLE  4 


FY  2003  SECnON  5307  URBANIZED  AREA  FORMULA  APPORTKNMENTS 


URBAMZED  AREA/STATE 

N.  MARIANA  ISLA^X)S 
Sapan,  MP 

NEBRASKA 

Sioux  cay.  IA-NE-50 

NEVADA 

CareonCity.NV 

NEW  HAMPSHIRE 

OoMr-RocheMv.  NH-ME 
Mandmtw.NH 
Nashua  NH-MA 
Portsmouttt.  NH-ME 

NEW  JERSEY 


NJ 

Vineland,  NJ 
WldMiood-North  WHwnxt-Cape  May,  NJ 

NEW  MEXICO 

Famiinglon.  NM 
Lat  Cnicat.  NM 
Smia  Fe.  NM 

NEW  YORK 

Binghanilan,  NY-PA 
Dwbwy.CT-NY 
Elmlra.NY 
Otora  Fati.  NY 
mnca,NY 
Kingston.  NY 
MiddlaioiMn.  NY 
Saratooa  Springs,  NY 
Ulica.NY 

NORTH  CAROUNA 
Buriingion,  NC 
Conooid,  NC 
GaBlonia,NC 
GoUsboro,  NC 
Graenvaie.NC 
Hicfcory.NC 
rngn  Koni,  rn./ 
JadaoiMaa.  NC 
Rocky  Mount.  NC 
WInninolon,  NC 

NORTH  DAKOTA 
BlsmafCk.NO 
Fargo,  ND-MN 
Grand  Forio.  NO-MN 


0HK3 


HunHngton,  WV-KY-OH 
Una.  OH 
Lorain-Elyria,  OH 

U.OH 
,0H 

.OH 

Partoaraburg.  WV-OH 
Sanduahy.OH 


APPORTKMMBfr 


$672.671 


672.671 

$180.046 
160!046 


$631,699 


631.699 
$4.335.418 


641,941 
1,535,456 
1.801.282 

366.740 

$2.099.964 


807,681 
812.834 
469,449 

$2.270.944 


459.965 

1.005,310 
806,069 

$6^235.119 


1.691.224 
39,486 
704.293 
596,817 
541,620 
510.562 
903,322 
461.480 

1.226,295 

$10.003.668 


867,189 
999.480 

1,201,386 
512,617 
866.922 

1,446,732 

1.206.820 
887,448 
578,469 

1,439.605 

$3.040.683 


840,105 

1,487,856 

712,722 

$8.096,145 


332,135 
709.619 
2.168.182 
757.822 
996.249 
740,778 
234.719 
503,302 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE 4 


FY  2003  SECTION  6307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


11931 


ptm**^*' 


URBMCEDAREAOTATE .      

Springfiokl,  OH 

Wetrton,  WV-Sl8uban*«e,  OH-PA 

Wheeir«,  WV-OH 

OKLAHOMA 

FartSinKh,AR-OK 

LJMlon.OK 

Noiman,OK 

OREGON 

BalM.OR 
CovaHs.OR 
Longview,  WA-OR 
MaJfowl.  OR 

PENNSYLVANIA 
Aaoona.PA 
Bif^hamlon.  NY-PA 
Ct^itariand.  MD-WV-PA 
Erie.  PA 

HmeriitoiMn.  MD-WV-PA 
HacMon.PA 
Joluistoan,  PA 
|jebanon,PA 
Monaaasn,  PA 
Pottstown.PA 
SMaCalege.PA 
UnianhMw>-Conne8svae,  PA 
Wairton,  WV-Steubemaa.  OH-PA 
W«amsport.PA 
Yortc  PA 

« 

PUERTO  RICO 
AradbcPR 
FaiardaPR 

Ftoritfa-Bafoelonala-Baialero,  PR 
Guayama.PR 
JuanaOiaz,  PR 
Msyaguaz.PR 
PoncatPR 
San  Gannan-Cai»  Rcio-Sabana  Grania.  PR 

YaucaPR 

RHODE  ISLAND  ^ 

SOUTH  CAROLINA 
Anderson.  SC 
Flaranc«,SC 

MauUin-Simpaamae.SC 
Myrtle  Beach,  SC 
RocfcHI,SC 
Spartanbutg,  SC 
Sumter,  SC 

SOUTH  DAKOTA 
RapidCty.SD 
Sioux  CUy.lA-NE-SO 
Sioux  Pals,  SD 

TENNESSEE 

Bristol,  TN-Brietol.  VA 
dartcaville.  TN-KY 


APPOMTOMMBir 

965.239 
399.944 
.289.066 

$2.001.768 

20,516 
863,668 

1,117,584 

$2.621.024 

548.399 

621.142 

14.637 

1,436.886 

$10.501.796 

921.169 

33.113 

122 

2,317.135 

11.217 

522,217 

766.503 

700,740 

533.571 

654.348 

1.010.668 

515,112 

2.424 

652,077 

1.862,380 

$10.257.850 

1,397.228 

796,384 

621,647 

811,908 

545,395 

1,263.640 

2.780.615 

977.788 

1,061.245 


$5331.887 
967.235 
561 .552 
703,135 

1.054.320 
586.238 

1.180,488 
588.919 

$2.336.381 

745.818 

30,057 

1.580,506 

$5.688,663 

306.361 
904,651 
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FEDBtAL  TRANSIT  ADMINWTRATION 
TABLE  4 


FY  2003  SECTION  5307  URBAMZEO  AREA  FORMULA  APPORTIONMENTS 


UR8AMZE0  AREAOTATE 

Cta««iV)d.TN 
JadBon.  TN 
Johmon  Ciy.  TN 
Ktngtpon.  TN-VA 
MorriBtaMin,  TN 
MuffraMbcfD,  TN 

TEXAS 

AMHie.TX 

AiTnrilo.TX 

BaauRicni,TX 

Btouraym.  TX 

Cdtoge  Stmon-BryK,  TX 

GaNMton,TX 

Hartngen.TX 

KillaM).TX 

Late  Jadoon-AngMon,  TX 

LaradaTX 

Ungviaw.TX 

McKinney.TX 

Midlvid.  TX 

OdwsaTX 

Port  Arthur,  TX 

S«iAngeto,TX 

Shannan,  TX 

Tannpte,TX 

Tcaarluna,  TX-TeMarfcana,  AR 

Taxai  City,  TX 

ThaWoodlandi.TX 

TytarTX 

Victoria.  TX 

Waco,TX 

WicMlaFate.TX 

UTAH 

Logan.  UT 
St  GMrge.  UT 

VERMONT 

Burtnglon.vr 

VIRGINIA 

BiBcfcitMnB.  VA 
Briatol.  TN-Bria«al.  VA 
Charmaawfc.  VA 
DanvHa,  VA 
Fredaricksburg,  VA 
HariMnburg.  VA 
King^Mrt,  TN-VA 
Lynchburg,  VA 
Roanoke.  VA 
Winchaatar.  VA 

WASHINGTON 

Balingham.  WA 
Bramerton.  WA 
Kocwwwtcfc-ftieHand.  WA 
Laawton.  ID-WA 
Lonomw.  WA-OR 
Maiyav«a.WA 
Mount  Vanwn.  WA 
Olympia-Ucay.WA 


APPORTIONMEMr 

496,864 
637.345 
853,348 
745.479 
463.060 
1,279,566 

$30.163.668 

1,210,505 

2.106.618 

1475,991 

2,156.443 

1,664.733 

950.009 

1,141,670 

2.064,823 

814,678 

2,860,345 

736,340 

581,775 

1,106.560 

1,212.787 

1.37Z310 

910.727 

562,378 

716,066 

407,207 

935,960 

966,379 

1.017,274 

525.357 

1.710,553 

1.035.245 

$1.451,904 


806.058 
643.846 

$1.038.754 


1,038.754 

$7.042,747 

635,738 

181.438 

904.463 

482.526 

901.172 

566,433 

14.066 

873.996 

1,977,390 

'  515,523 

$8.882,783 


961,547 
1,670,517 
1,562.034 

186,536 

668,741 
1.082.372 

482.159 
1.364,544 
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FEDBIAL  TRANSTT  ADMtMSTRATKMI 
TABLE4 


FY  2003  SECTION  8307  URBANIZED  AREA  FORMULA  APPORTIONMBiTS 


^■■•laiiit 


IMPOUiiBmMEAKTATB _ 

WenMchee,WA 
Yaidma,WA 

WEST  VIRGINIA 
Clw1aalan.WV 
Cumbertand,  MD4WV-PA 
Hagantown,  MD-WV-PA 
Huntington.  WV-KY-OH 
Morganlown.WV 
PartiBiaburg.  WV-OH 
Woirton.  WV-StaubamMe.  OH-PA 
vymeemg,  WV-OH 

WISCONSIN 

A|)|>Mon.WI 

BeWtWt-IL 

Duhrih,  MN-WI 

EauCtaifcWI 

FondduLac,WI  ~ 

Green  Bay.  Wl 

Janaavile,WI 

Kenoaha.WI 

LaCroa8e,WI-MN 

0«i*oah,WI 

Racine,  Wl 

Sheboygan.  Wl 

Wauaau,  Wl 

WYOMING 

Caaper.WY 
Cheyenne,  WY 


Mnwvomair 

601,810 
1,272323 

$4.825.632 

1.760.378 

20.296 

<  266,219 

898.383 

542,701 

607,640 

276,240 

553,773 

$13.812,728 

477.144 

292.639 

873,388 

593,700 

,  2.133.216 

746.590 

1.366,681 

967,411 

883,605 

1,662.133 

850,713 

694.811 

$1.374.889 
646.459 
728.430 


TOTAL 


$324,466,917 
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FEOBUL  TRANSIT  ADMWISTRATION 
TABUE5 


FY  2003  SECTION  8311  NONURBAfBED  AREA  FORMULA  APf>ORTIOMMENTS.  AND 
SECTION  8311(1^2)  RURAL  TRANSIT  A88»TANCE  PROORAM  (RTAP)  ALLOCATIONS 


STATE _  

Alabma 

AlMka 

Anwncan  Swkm 

Anzona 

ArlonsaB 

CaWomic 

Colorado 

Connocticul 

Detaiware 

Fksrlda 

Gsorgia 

Guam 


Kentucky 
Louialana 


M«ifctn«i<lii 

MichiQBn 

MnneMta 

MssiMippi 

Maaouri 


N.  Mwiana  lalvidt 

Nobraska 

N«vada 

h4ew  Hampetwa 

now  ^WaOy 


New  York 
t4orthCaR*ta 


Ohk) 

Oklahcma 
Dragon 
Pennsylvania 
Puerto  Rico 
Rhode  lsl»d 
South  Caraana 
South  Oafcc3la 
Tennessee 

UMf 
Vermont 
Virgin  Islands 
Virginia 
Washinglon 
Woet  Virginia 
Wisoonsin 
Wyoming 

TOTAL 


SECTION  5311 

AmirnoNMENT 

16.680,271 

931.072 

152.728 

3.258.889 

4.832.217 

10,268,783 

Z901,181 

1,485.046 

673,302 

6,687,284 

8.467,558 

41Z683 

1,001,361 

1,839,606 

7,148.265 

7,116.563 

4,828,234 

3,946.984 

6,587,942 

5,154,006- 

2,561.781 

2.663.229 

1,903,314 

8,966,820 

5,885,421 

5,770,783 

6,676,738 

1,780.772 

20,063 

2.415,643 

858,257 

-    1.823,313 

1.760,932 

Z550.401 

9,299,315 

11,43S.23e 

1,096.729 

ia774.899 

5J243,722 

3,852,851 

10,850,052 

884.838 

320,432 

5,700.0*( 

1.493,556 

7,263,206 

16.144,128 

1,283,163 

1,342.142 

288,541 

6.306.245 

4,238,511 

3,447.683 

6,721,028 

960,653 


SECTION  8311(!4(2) 


$117,051 

72,255 

11,190 

90.382 

102.651 

146,012 

87.606 

76.571 

70,246 

117,184 

1»,977 

13.216 

72,802 

79.335 

120,706 

120,451 

102,628 

95,754 

116,410 

105,158 

84.861 

85,751 

78.830 

134.789 

110.858 

109,965 

117,024 

7S,87S 

10,196 

83,822 

71,687 

79,207 

78,721 

84,872 

137,115 

154.077 

73,545 

148,955 

105,858 

95,020 

148.541 

71,894 

67.487 

108,413 

76,637 

121.563 

190,783 

75,076 

75.458 

12,256 

'  114,128 

98,033 

91,863 

117,388 

72.641 

$6^6.878 
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FEDERAL  TRANSIT  ADMMSTRATI9f«, 
TABLES. 


FY  2003  SECTION  6310  ELDERLY  AND  PERSONS  WITH  D«AB»jnES  APPORTlONIIENTS 


STATE  _^ _, 

Alabama 

Alaska 

American  Samoa 

Arizona 

Arkansas 

CaNfotnia 

Cokxado 

ConnedKut 

DelawaiB 

Oislrict  of  Columbia 

Fk)rida 

Georgia 

Guam 

Hawal 

Maho 

IMrtois 

Indiana 

kjwa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

MKhigan 

Minnesota 

Mississippi 

Missouri 

Montana 

N.  Mariana  Islands 

Nebraska 

Nevada 

New  Hampshire 

raw  ooiooy 

NewMegdoo 
New  York 
North  Carolina 
North  Dakota 
'  Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Puerto  Rico 
Rhode  Island 
South  Caroina 
South  Dakota 
Termessae  . 
Texas 
Utah 
Vermont 
Virgin  Islands 
Vir^nia 
Washington 
West  Virginia 
Wnconsin 
Wyoming 


iMPPonrrnNMENT 

$1,574,462 
238,634 
60.030 
1,643,979 
1.024,618 
9,434,569 
1,154,002 
1,122,810 
351,670 
307,973 
6,030,405 
2.283,038 
157.040 
474,109 
453.848 
3,506.514 
1,861,380 
975,885 
878,255 
1.454,080 
1,447,830 
530,716 
1,537,234 
2,030,280 
2.822,516 
1,358,804 
1,027,452 
1.778,151 
382,878 
60,834 
593,773 
718,475 
455,821 
2,573,478 
652,128 
6,056,481 
2,549,567 
309,647 
3,412,005 
1,202,110 
1,118.722 
4,021,684 
1.382,309 
461,042 
1,375,958 
338.061 
1,904,441 
5,612,511 
589,608 
293,443 
150,622 
2.006,713 
1,711,867 
780,503 
1,566.992 
255.294 


TOTAL 


$80,168,383 


11936 


Federal  Register / Vol.  68,  No.  48 / Wednesday.  March  12,  2003 /Notices 


FEDERAL  TRANSIT  AOMMSTRATION 
TABLET 


FY  2003  SECTION  5309  FIXED  GUIDEWAY  MODERNIZATION  APPORTIONMENTS 


STATE        AWEA 


APPORTWNMDIT 


AK 

Anchorage  AK  -  AlMka  RaynMd 

AZ 

Ptwenw  MM1.AZ 

CA 

Concofd.  CA 

CA 

tos  Angetat-Long  Baactv-SanU  Ana,  CA 

CA 

Owofd.CA 

CA 

Riwwsid«-San  Bamwdina  CA 

CA 

otcnrn&nta,  l^ 

CA 

SanOiegcCA 

CA 

San  FrancMco-Oakland.  CA 

CA 

San  Jose.  CA 

CO 

Oenver-Aurara.  CO 

CT 

HartfORt.  CT 

CT 

SouttwMatam  Connadicul 

DC 

Waahington.  DC-VA-MO 

FL 

Jackaonvilla.  FL 

FL 

Mtam.FL 

FL 

Tampa-St  Pelarsburg.  FL 

6A 

Atlanta.  GA 

HI 

Honolulu.  HI 

IL 

CtNcagalL-IN 

IN 

South  Bend.  IN-MI 

LA 

New  Orleans.  LA 

MA 

Boaton,  MA-NH-RI 

MA 

Wofcaalar.  MA-CT 

MO 

BaHroomCanmularRai 

MO 

Baltlmara.MD 

Ml 

Ootraa.MI 

MN 

Minneapoit-St.  Paul.  MN 

MO 

Kansas  City.  MO-KS 

MO 

St.  Lou».  MO-IL 

Hi 

Noftheaatam  New  Jersey 

NJ 

Trarton.NJ 

NY 

Buffalo.  NY 

NY 

htowYortt 

OH 

ClwMteid.OH 

OH 

Dayton,  OH 

OR 

Porttand,  OR— WA 

PA 

HaiTiBtKifg.  PA 

PA 

Philadelphia,  PA-NJ.  DE-MO 

PA 

PtaladalphMSaulham  New  Jeney 

PA 

PNtaburgh.  PA 

PR 

San  Juan,  PR 

Rl 

ProMdanoe,  RI-MA 

TN 

Chattanooga.  TN-GA 

TN 

Mamphia,  TN-MS-^AR 

TX 

DHai  rort  Worth-^rfngton,  TX 

TX 

Houston,  TX 

VA 

Vb\)iniaBe«d),VA 

WA 

Saallle.WA 

Wl 

MidMn.WI 

$2,Z75,49B 

2.576.161 

7,275.393 

36.772.162 

1.796.686 

1.798.387 

3,410.682 

13.891,143 

66.569.438 

14.741,179 

2.934,066 

1.578.489 

38.732,023 

68.094,661 

115,642 

18.917,758 

:    62,761 

24,974,156 

1,148,189 

139,131.661 

789.044 

Z9S9,087 

70.636.817 

1.217,142 

18.794.753 

9.766.450 

653.975 

6.225.814 

34.064 

4.471,143 

85,825.177 

1.450.250 

1.440,547 

366,831.945 

12,782,857 

4274,288 

4,457,988 

807,653 

20,869.580 

74,247.234 

20,486,940 

2.417,921 

^831, 632 

88,498 

229,546 

961.125 

7.455.635 

1,351.575 

23.567,344 

812,198 


TOTAL 


$1.194,52S.369 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  8 


FY  2003  SECTION  5309  NEW  STARTS  ALLOCATIONS 


STATE      PROJECT  LOCATIOW  AMD  DESCRITIOM 


AKMI 

AL 

AR 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CT 

CT 

CT 

DC 

DC 

DE 

FL 

GA 

L 

L 

L 

M 

LA 


MD 
MD 


MO 

NO 

NO 

NH 

NJ 

NJ 

NJ 

NV 

NY 

NY 

OH 

OR 

OR 

PA 

PA 

PA 


Alaska  or  Haaraii  Selaside 

Binrtngham.  Alabana.  Ttinrt  Corridor  Study 

Ljtae  Rode.  Adcansas.  River  Ral  Streetcar  Project 

Central  Phoenix/East  Vatey.Ariana  Light  Ral  

ANsnont  Crffemia,  Con^wjter  Express  Maintenance  Facility  San  Joat|Uin  JWI  Commission 

Los  Angeles,  CaHomia,  Eastside  Corridor  Light  Ran  Transit  ,^ 

Loe  Angetos,  CaMbmia,  North  Holywood  Red  Line 

Ooeanside  -  EscondMo,  CaKomia.  Ran  Cofridor 

Orwige  County,  Califwnia.  Centarfne  Light  Rai  Project 

San  Diego.  CaBomla,  Troley  Mission  Vatey  East  Light  Ral  Extension 

San  Fnmdaco,  Ciilbmia,  Third  Street  Light  Rai)  Extension  (Phese  II) 

San  FrandBCO,  Cd»omia,  BART  EXtenaion  to  San  Francisco.  Caifamia  Airport 

Sai  Jose.  Calilbniia,  Slicon  Valey  Rapid  Transit  Comdor  Project 

Denver,  Colorado,  Southeast  Center  LRT  (T-REX) 

Bridgeport  Connecticut  Intarmodal  Transportation  Center  Project 

Metro  North  Rolling  Stock,  Connedkait 

Stanford,  Connecticut'UitMn  TransilKray 

Washington,  District  of  Columbia,  Dulles  Conidor  Rapid  Transit  Project 

Washington,  District  of  Cohjmbia^laryland,  Largo  Extension 

WHnrngton,  Delaware,  Train  Station  ImproMments 

Fort  Lauderdale,  Ftorida.  Tri<:oun^  Commuter  Rail  Upgrades 

Atlanta  North  Springs,  Geoigia.  North  Line  Extonston 

Metra  Commuter  Ral  and  Une  Extenston  Projects  (North  Central,  Union  Pacific  Southwest) 

Chka^oTtwisit  Authority,  Mnois.  DougtaB  Branch  Reconstnjctwn 

Chkago  Tranait  Authority,  «noi6,  Ravenswood  Reconstruction  Project 

Northern  mdttna  South  Shore  Commuter  Rai  Project 

New  Orteans.  Louisiana,  Canal  Street  Streetcar  Project 

Boston.  MassachusaOs.  North  Shore  Conidor  Project 

Boston,  Massachusetts,  South  Boston  Pisre  TransHway 

Balbmore,  Maryland,  Central  LRT  DouWe  Tracking  Project 

Maryland,  MARC  Commuter  Ral  mnproMments 

Minne^xjfe,  Minnesota.  Northatar  Corridor  » 

MinnoapoSs,  Minnesota  Hiawatha  Corridor  Light  Ral  Transit 

St  Louis,  Missouri,  MetroLink.  St  Clair  Extension 

Chartotte.  North  Carolina,  South  Corridor  Light  Rail  Transit  Project 

Rale^,  North  Caolna  Triangle  Transit  Regional  Rail  Service 

LoweH,  Massachusetts-Nashua,  New  HampehiTB  Commuter  Ral  Extension 

Newartt-Elzabelh,  New  Jersey,  Ral  Link 
New  Jersey  Hudson  -  Bergen  Light  Rail  MOS-1 
New  Jetaey  Hudson  -  Bergen  Ught  Ral  M06-2 
IM  Vegas,  Nevada,  Resort  Corridor  Fixed  Guideway 
New  Yort(,  Long  Island  Railroad  Eastside  Access  Project 
New  Yori(.  Second  Avenue  Sutiway 
CtevBland,  Ohto.  Eudid  Conidor  Transportation  Project 
PortoKl,  Oregon,  Interstate  MAX  Light  Ral  Exienston 
WIsonvioBeavorton  Commuter  Ral  Line.  Oregon 
SEPTA,  Pennsylvania,  SchuyMI  Valey  Metro  Una 

Pittebuigh,  Pennsylvania,  North  Shore  Connector 

Pitteburgh,  Pennsylvania,  Sts^e  H  Ught  Ral  Trans*  Reoonstnjctlon 


ALLOCATION 


10,126,964 
1,967,165 
1.672.090 
11.802,989 
983,582 
3.934,330 
39,825.251 
13.376.721 
1,475,374 
63.932.856 
1,475,374 
96,358,234 
245,896 
68.850,788 
2,458.956 
3,934.330 
9,835.824 
26,064.934 
59,014.944 
1.967,165 
28.789.785 
15.845.512 
51.146.285 
54,097,032 
2.950.747 
2,458.956 
21,638,813 
332,451 
669,820 
17.704.483 
11,557:093 
4,917.912 
SS.014.944 
3,314,673 
10.819,406 
8,852,242 
2,950,747 
56.014.944 
18,884.782 
49:179.120 
6.885.077 
13.278.362 
1.967.165 
5,901,494 
66,850.768 
2.458.956 
8.852.242 
6.909.666 
25.819.038 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLES 


t2af2 


FY  2003  SECTION  5309  NEW  STARTS  ALLOCATIONS 


STATE      PROJECT  LOCATION  AND  DESCWPTION 


ALLOCATION 


m  Soanton.  P•nn•y^«n«•toNe«rYort(Cly.  NoMrYa>k.PaBMngsrRalSarvic« 

PR  San  Juan.  Puerto  Rico,  Iran  Urtiano 

m  Pai«tuck«(.  Rhoda  Island.  Layoww  FacNy  * 

TN  Um\Vtm.  TanneuM.  Medical  Canter  Rai  Exteraion 

IN  Naalwaa.  Tennessee.  Eaat  Corridor  CcmmutarRal 

TX  Oatas.  Tans.  North  Central  UghtRaa  Extension 

IX  Houston.  Texas.  Advanced  Mako  Transit  Prciact 

UT  Ogden  to  Provo.  Utah,  Consnutar  Rai  Corridor 

(IT  SaRUtoCKy.Uttfi.  080  to  umvaiaily  Light  RaHTrana* 

UT  Salt  Lake  CHy.Ut^.  Medical  Cwitsr  Light  Rail  Trans* 

UT  Salt  Lake  City,  Utah,  North/South  Light  Rad  Transit 

VIA  Virginia  Railway  Express  Praiect 

Vr  BuringtorvMiddMxjry.  Vannant.  Commutar  Rail 

VT  Vamiont  Transportation  Authority  RoMng  Stock 

WA  Pugal  Sound,  Washington.  Soundsr  Conwnutsr  Rail 


1.967.165 
39.343,296 

4.426,121 
15,353,721 

3.934.330 
59.014.944 
10.619,406 

4.917,912 

67.631,126 

11.802.989 

706,179 

1,967,165 

1.475,374 

491,791 

29.507,472 


TOTAL  ALLOCATION 


$1,239,707,253 
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•  i«r2 


FEDERAL  TRANSIT  ADMMBTRATION 
TABLE8A 

^^''^HmWOR  Y^  uiioBIJGATED  SEcHoN  009  NEW  START  ALLDCAT10M 


8TATE    PROJECT  LOCATION  AND  DeSCRFTlOW 


AK/HI 

AK 

AK 

AL 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CT 

OE 

FL 

HI 

lA 

M 

M 

KS 

LA 

LA 

MA 


MAMH 

MO 

MD 

ME 

MN 

MN 

MO 

NC 

NC 

NJ 

NM 

NV 

OH 

OH 

OR 

PA 

PA 

PA 

PR 

TN 

TX 

TX 

VA 

VT 

WA 

WA 

WA 

Wl 


AlasliMlawaii  Ferry  Praiect 

GNdwood,  Alaska  Connmutsr  Rail  Praiect 

WsMllaAllamalive  Routt  Prqiecl 

Bimiingham- Ttsnsil  Corridor  Prpiect 

Phosnix^Central  Phoeni)rfEa«V(«ey  Corridor  Project 

HoHislarKSilroy  Branch  Line  Ral  Exlenaion  Praiecl 

Seoamemo  Light  Rail  Tianstt  Prqact 

Los  Angalss-^an  Diego  LOSSAN  Conidor  Praiect 

San  Diego- HMd-Coeat  Corridar  Project 

San  Diego- Oceonaide-Esoondido  Ught  Rail  Proiacl 

SkxMwMtamont  Commutar  Rail  Praiect 

YcaMnite/W«e  Regional  Transportation  Syttam  Prqiec* 

Roaring  Forte  Vriley  Praiect 

Stamfard-FbMd  Guideway  ConnedDr  Prqiect 

Wibnington-DoMmkMm  Transit  Connador  Project 

Souti  Miarai-Oade  Bu8«vay  Extension  Project 

Honolulu  IMS  Rapid  Trwisit  Project 

Oes  Moines  DSM  Bus  Feasaxlity  Praiect 

loive  Mslrolink  Ligtit  Rait  Feesitxiily  Praiect 

SiauiCHy  Light  Rail  Proiect 

kKtoMpdis-ltolhaast  Downtomm  Corridor  Project 

John«»i  County.  Kansas  -  Kansas  City.  MisK»iri+35  Cormmiler  Rail  Project 

New  Orleans  Canal  Saeat  Car  Line  Project 

New  Orleans  Desire  Corridor  Stroalear  Project 

Boston-North  Shore  Corridor  Project 

Boslorv-South  Boston  Piers  Transitway  Praiect 

BosKn-UrtMn  Ring  Project  , 

Lowell.  MA- Nashua.  NH  Commuter  Rail  Prcijact 

Baltimore  Rail  Transit  Project 

»MRC  Commuter  RaH  knprovements  Project 

Portlend  Marine  Highway  Praiect 

Minneepolis  Rice.  Northstar  Corridor  Commuter  Rail  Praiect 

Minneepalis-Twin  Cities  Transltweys  Praiscti 

Kansas  Ci^  SouMown  Conidor  Prqiect 

Ch«tolt»4lor1h-Soulh  ComdorTransitway  Praiect 

RaleighOuiham-Chapel  Hil-Triangle  Transit  Praiect 

Wset  Tianlon  Rai  Prciact 

Oraaler  Atxjquerque  Mess  Transit  Praiect 

Clsfk  County  RTC  Fnsd  Guideway  Project 

CaikxWMiron-Cleveland  Commutsr  Rai  Proiect 

Clevriand-EucUd  Comdor  knproMement  Praiect 

Weshington  County  Wilsonviie  to  Beeverton  Conimutsr  Rai  Project 

Phiadelphi»«eeding  SEPTA  SchuykW  Vriley  Metro  Proiect 

Phladalphia-SEPTA  Croes  County  Metro  Prpject 

PiUaburgh-North  Shore- Central  Business  District  Corridor  Project 

San  Juan  Tran  Urt>ano  Project 

NeshvMe  East  Corridor-Commulsr  Rail  Praiect 

Dalea  Southeast  Conidor  Light  Rai  Praiect 

HouStanVVlwnced  Tianai  Pregram 

OuHesConidor  Praiect 

Buiiington-Bannington  (MRB)  Commuter  Rail  Prpject 

Puget  Sound  RTA  Sounder  Commuter  RaH  Proiect 

SeaMe  Central  Unit  Light  Rail  Proiect 

SpolcaneSoulh  Vritoy  Conidor  Light  Rail  Proiect 

Kanoahe-RacineMilwaultse  Commulsr  Rail  Pipiad 


■-'-'■■'--  --' — r~  -»t  ■  - 

-..._^^-.  -_.... — «_-^.-,. 

r  ^   .— ---*n^--   ^^.r   .. 

Fvawi 

FY  2002 

TOTAL 

UNOBLIGATED 

UN0BUQA1ED 

UNaeUOATB) 

ALLOCATIONS 

ALLOCATIONS 

ALLOCATIONS 

$5,420,459 

$10,193,157 

$15,613,616 

10.004,450 

0 

10,004.450 

0 

2.475,033 

2.475.033 

4,953.216 

1,980.026 

6.933.242 

0 

9,900,131 

9,900,131 

890,644 

0 

990.644 

0 

324.724 

324.724 

2,971,930 

0 

2.971.930 

0 

990.013 

990.013 

8,906,431 

6,435.085 

16,341.518 

5,943.859 

2,970.039 

8.913.898 

0 

396.005 

396,005 

990,644 

0 

900.644 

7.825,144 

4.9?0,06S 

12.875^08 

4,953.216 

0 

4.953.216 

0 

4.950.065 

4.950.065 

0 

11.880,175 

11.880.175 

0 

146,502 

146.502 

0 

297,004 

297.004 

0 

1.683,022 

1.683.022 

2.753.009 

2,475.033 

5.228.042 

b 

1.485.020 

1.485.020 

0 

14,850.196 

14,850.196 

0 

1.188,016 

1.186.016 

3 

0 

3 

4.000.002 

0 

1.961,286 

10.525.072 

1 

2.970,039 

14.525.074 
1 

4.951.325 

0 

1,485.020 

1,485,020 

4.953.215 

11.880.157 

16.833,372 

1.981.286 

0 

1.981.286 

0 

9,900.131 

9.900,131 

4,953.216 

0 

,     4.953i16 

237.251 

0 

2.267.251 

1.573,791 

6,930.092 

8.503.883 

2.780.586 

8,910,116 

11,690,704 

1,961.286 

0 

1.981.286 

495.321 

990.013 

1.485.334 

1.485,965 

0 

1,465.965 

1,981,286 

• 

1.961.286 

3.962.572 

0 

3.962.572 

0 

495,007 

495.007 

9.906.431 

8.910,118 

16,816.549 

1. 981 .286 

0 

1.981.286 

4.953,216 

7.920,105 

12.873.321 

0 

39,600,523 

39.600.523 

5,883.198 

3.960.052 

9.843.250 

997.800 

0 

997.800 

0 

1.600.000 

1,600.000 

49.532.158 

24,750.327 

74,262,485 

1,961,286 

0 

1.981.286 

0 

19.800,262 

19.800,262 

49.532,158 

0 

49.532.158 

.     2,122,572 

0 

2,122.572 

3,962,572 

1.980,026 

5,942.598 

TOTAL  UNOBUQATED  ALLOCATION 


$222,062,745 


$242,178,374 


$464,M1.11* 
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RSN9UL  TRANSfr  MMMMSTRATION 

TMBLEtA 

PRIOR  YEAR  UNOeUOATEO  SECTION  S3M  NEWr  OTMtT  iUJJOaCTIOm 


•  2«(2 


STATE    PWOJ6CT  LDCATIOW  AWO  PEgCWPTlOW 


praoai  total 

UNOSUQATCD        UNOBUQATID  UNOBUQATED 

AUXXATlOllt        AUXKATIONS  AUjOCATIOMS 


FlKal  YMrs  1«M  and  2000  AaoMtfom  ExlMKlMl  ki  FY  2003  ConferMK*  Report  1M-010 

AL  BinmnghMn.  Aiabama,  Trarait  Cooidcr  Proi«ct 

CO  Roaring  FoifeVWIw.CdafadoPfaiact 

MN  Twin  CHiaa,  MnnaaoM,  Tranwlways  Praiaci 

NM  Albuquarqua,  Naw  Mai^io.  UgM  RaH  Proiact 

VA  Dullas.  Mrginia.  Corridor  Proiact 

VW  Kanosha-RaonMMwaukaa.  VWacoiMin.  RaH  BaMWon  Prqact 

Total  Extandad  AiocattaNa  .  ; 


SI, 127.786 

981.079 

2.943.236 

3.822.316 

9,400.368 

981,079 

sitissjsa  1 


^Sec.  319  or«iaFY2002DOTA«>p«opciaaonaAc«piCTiMa»ffialfcind»m«d«iiiliMiitorA)ail>acrHwiiaatWYbcalier»^ 

S30a(ni)(2XB)  in«»  b*  uMd  to  ooiwttucl  rmm  v—tt  ltd  tKliln*.  or  to  impfOM  cMing  Maaal*  «id  iKWaa.  kickidkig  bc«h  (w  pMiaigv  aid  Mlikta  nMtA  ilmimtt  d 

■uGh  iMMtli  am)  tac«ibM.  and  to  lapw  ladMtM  PirnUwI.  Thai  rK«  mon  Vitfi  83.000.000  ol  tw  ftin^ 

by  ttM  SMa  of  HaM  to  nMMa  and  opanaa  a  paaav«ar  iMiytoal  awvtoaa  damonakalian  praiaci  to  tnt  aw  Mibay  <tf  dMwM  k^^ 

and tocHnctogy  Prowdad *u»m.  Thai nol»M>Miding-4« US C  5302(a)(7),  toida mada aiaiitli  to Ala*a cr Maaai twy boaH may  ba uaad to aoqutw paaaangar toiy 

boalB  «)d  to  pnMida  paaaangar  toiy  awaaortaltoi  aarvtoaa  wtwi  araaa  of  tM  SMM  or  Haaial  undar  »a  conM  or  uaawaw 

b/  BiiaaafTnarkliatadinContoancaRapo(1l07-308aaaNwiSta(tipra|ad 

c/SEC  323  (a)  o<  t»a  FY  2002  1X?T  Aypni|in1iiyi»  Ad  ilpiilatoa  tiM  toiO*  prowdad  m  Pubtc  Law  10»«e  to  tia  MMrangton. 
ftinda  prowdad  in  Public  La»  106-346  to  aw  VWmingtondoiiintoi«woo*ndorp>claai»i«tba  I  liitiH  toWHiMiglun.  Dal^l^^aco^^ll1naarlaliwp^BW■»ante■ 
d/ SEC  332  o<  «w  FY  2003  DOT  Aap»a|iiaaiena  Ae»  proWbMa  hnda  to  «w  daaign  or  eenaaucion  e<  a  IgW  lal  iia«im  in  Mouatoi.  Taaaa 

1  riiliiil  if  a  ■MiiWu  rii  t n  imlwiUI  [ri  PY  1 r"-  •rr~r"'" —  "• ""* '  1 —  —  ■«.-|.--»-r-.  ^-^-..-.k^'w.  -^n*   pntactiaMandadlnawFY 

2003  Contoanca  Raport  atwaa  kinds  warn  oaagitad  aa  or  Saplambar  30.  2002  ara  not  iMMd 
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Pagaloia 


FEDERAL  TRANSIT  AOMMSTRATION 
TABt£9 


FY  2003  SECTION  5309  BUS  AND  BUS-RELATED  ALLCX^ATIONS 


STATE  PROJECT  

AL  Alabama  A&MlMMnRybua  ft  biM( 

AL  AlabonaStala  Docks  imamtodalFaclHty 

AL  AMwnaStHMldaRaplaBenMm  of  Sartor  Carter  Vans 

AL  B««  State  CommurttyCoUaoeTraMt  Project 

AL  Culman  County  CommlaBlon  (CARTS) 

AL  HooMT  ft  VMtainaHiteOieaal  Hybrid  EtodricBuaaa 

AL  HtawtwaabilennodaiOnler 

AL  Jaflaracn  County.  Diaael  Hybrid  Electric  Buaaa 

AL  Maritime  Center  of  the  (3ulf 

AL  Trey  State  Unlaerelty  Bus  Stiudte  Program 

AL  UrtonSliaioiWMolton  Street  MuWriKXWFaclity.Montgontanf 

AL  Univareity  of  North  AWWTM  Transit  Projacta 

AK  AnctK«gelnt1AiiportlntenTK)daiFac«y 

AK  Anctwrage  slap  creek  intemKxWtae«y(AK) 

AK  Col»nan-C«ie  Inner-Island  Feny/BusTermlnai 

AK  Faiitoanks  Intannodal  Facility 

AK  Faiibanta  RaWBus  TianaiBr 

AK  Port  MacKenzielntermodal  Facility 

AK  Port  of  Anchorage  Intannodal  FacSty 

AK  SewanSBuaaa&BusFaclfty 

AK  Stagway  Municipal  and  Regional  Transit 

AK  Wasilia  Intannodai  Facility 

AZ  (My  ot  Phoenix  (RPTA)f«|)lac«ment  buses 

AZ  Cooonino  County  Buses 

AZ  RPTA  Bus  Facilties  (Mesa,  ScoBsdalo,  Tempe,  Phoenix) 

AZ  Sun  Tran  Replacement  Buses.  Including  altematt*ely»jeled 

AZ  SiaiTrvt  Bus  storage  &  Maintenance  Facility 

AZ  TucaonmtemKxW  Center  (Union  PadlcDepoO 

AR  Fort  Smitt)  Bus 

AR  State  of  Artonsas  Bus  &  Bus  FaoWas 

CA  Alwteda  Contra  Coata  Transit -Bus  and  Bus  FadWea 

CA  Anaheim  Resort  Transportation  (ART)  Project 

CA  Antelope  V«ey  Transit  Authority -Operalions  and  MalntananceFacaty 

CA  BART  Frultvato  Transit  Vlage,partdng8tnjcture 

CA  Chino,  Tranecenter,  Omnltiana 

CA  CityofSaflnaa-lnlennodalTranapartalionCSenler 

CA  aty  of  StenaMadwBuees  and  Natural  (^Vehicte  Fueling  St-tai 

CA  East  County  Bus  Maintenance  Fad%        . 

CA         El  Garcea  Mermodal  Station 

CA  FAtekVSuisunTrwisilAltemaiiM  Fueled  Buses 

CA  Fdsom  Railroad  BlocfcPrQiact 

CA         FaolhM  Transit -Bus  Purchase 

CA  Fraeno  Area  E^iiasa  (FAX)  Bus  EiqMneion 

CA  (JoUanEmpaeTianallDialrtct 

CA         LoaAngetea(MTA)BusandBusFac«ttes 

CA         LoaAngatea  to  Pasadena  ConatnictionAumorily  Bus  Program 

CA  Modesto.  Bus  Manlsnance  Facility 

CA         Monteray-Safctei  Transit  BuaFacaiy  ft  Buses 

CA         MUM  Bus  ft  Facilty  Upgrade.  San  Fiandeoo  _^__ 

CA  MunlcipsI  Transit  OparatertCoaitlon-Bua  and  BuaFacWea    _ 

CA  Omnitrwa.  City  of  Yucaipe- the  Yucaipe  Transit  Adi«ncemertPrB|ect 

CA         PakndatemiemMdallKilty 


AU.OCATX)N 

S491.839 

7«».429 

983.679 

295.104 

147.552 

963.679 

2.951.036 

737.759 

3,934.715 

1.475.518 

4.918.393 

'  1,987.357 

1.9tJr.357 

3.934,715 

1.967.357 

245.820 

1.967,357 

1,967.357 

2.951.036 

196,736 

344.287 

885.311 

3,772,406 
083,679 

4.131,450 
983.679 

1,721,438 

3,934,715 

737,759 
4.426.554 

1,032,862 

491,838 

491,839 

245.920 

324,614 

1.229,596 

295,104 

1,573,886 

1,524,702 

491,839 

963,679 

1,475.518 

590,207 

737.759 

3,442,875 

2,951.036 

1.672,254 

2.360.829 

4.918.393 

1,721,438 

934,495 

983,679 
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•  2ofS 


t3e(a 


FEDERAL  TRANSIT  AINMM8TRAT10N 
TABLE  • 


FY  2003  SECTION  5309  BUS  AND  BUS-RELATED  ALLOCATIONS 


STATE  PROJECT 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

CO 

CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 

DE 

DC 
DC 

R 
FL 
FL 
F!L 
FL 
FL 
FL 
FL 

a 
a 

FL 
FL 
PL 

a 
a 
a 
a 
a 
a 
a 
a 

QA 
QA 
GA 


RmJumIu  BMOh,  Bin  TrtnUtf  i 

RMraUa  Ti«N«  Agancy  (RTA)  TwNll  C«ilan  •  Coona,  RjMraida 

RoMirfte  MuftNransJl  CaMsi 

Sacrainanio  Hydrogen  Bus  Tadinotagy  (UMMraHy  of  CiMDrnla  «  DM«t} 

^acranMnto  Raglanal  CNG  Bua  &  Sua  FacWy 

San  Oiago  Bua  Rapid  Tranail 

San  Famando  Vtfoy  Eaat  and  Venture  BcuteMard.  Park  and  ride  taaWea 

San  Matao  County  Tranail  DMrtct  (SamTraia)  Zaro-Emlsaian  Buaea 

Sania  Bartiara  MalitiioMan  TrwNil  Dialrtot  (MTD)  Hytrtd  Bua  BRT  Prataci 

Sania  Clara  V«ay  TianapuitaUun  Auttolty  Ciaan  Fuel  Bus  Proeram 

Sotano  Transportation  AuttMrtty  -  FaMakWacavile  tntennodal  SMion 

Sonoma  County  CNG  Fueling  FadWy  Upgrada 

South  Pasadena  CkcuMor  Bus 

Sun  Una  Transit  Hydrogsn  Rakaling  Station 

Yoloiius  and  umtrans  CNG  Buses 

Yassmlta(YARTS) 

Colorado  Tranail  CoaWon  -  Statewida  Bus  and  Bua  Fi 

Bridgeport  Hi^  Spaad  Ferry  Tennlnal  Piofad 

Connecticul  State  wide  Buaes 

NartfcRl  Downtown  Qreulalor  ' 

Hartiortf-Naw  Britain  Buaway  Piotact 

HoHytiock  StaUonnntermodal  Tranaportation  Center, 

New  Havan.  Bua  Malniananoe  FadHty 

Now  Hawan.  Fuel  Can  and  Elactrtc  Bua  Proiact 

West  Haven  Intannadal 

Delaware  Transit  Cuiporaliun 


UniMrslly  FusI  Cell  TranaK  Bua  Program 
WMATA  •  Busss  In  D.C.,  Maiytand.  and  Virginia 

Broward  County  Buaaa  and  Bua  FacWy 

CoKar  Area  Tianelt.  Trans*  FacWy 

DaLand  Intamwdil  Cenlar  (VOTTMN) 

Ea«  Central  Ftaflda  TraneN  CoaMlon  Bua  and  Facttbaa 

Ft.  I  ■ulanWe.  Ti«ne«  Shuttle  Vehldea 

GaineawMa,  MuMmorW  Transportation  Canlar 

IWIstwrough  Area  Reglonel  Tnanelt  (HART) 

JackaonvMa  Tranat  Aulhortly  (JTA)  ■  Bueee 

Kay  Weet  Buses  and  Bus  FacWaa 

UMand.  CUna  Connection 

Lae  County,  Bua  FacWty 

LYNX  buaaa,  bua  tMHUas.  and  paaaanger  emanUaa 

IMami  Beach  Inlarmodri  Transit  Cenlar 

Mtonl-Oada  Buaea 

PInelaa  County  Bua  Raplacement 

SunTran  Tianta  IMnlananoa  Facflly  -  cay  or  Ocala 

TaHahaaaaa  (TALTRAN)  buaaa 

Taiahaaeaa  (TALTRAN)  hMamiodtl  Cenlar 

Waal  Coast  Florida  Bua  CoaHian 

Weet  Patm  Baach,  Troley  Buaaa 

Wilder  Haven  Tranalt  Temiinal 


Chatham  Aiaa  Transit 

Georgia  Rsgknsl  TiaispartBlan  Aulhorty  -  Ratfonai  EjvraM  Bua  and  Fi 


ALLOCATION 

491.830 
M3.879 

1,475.51B 
590.207 

1,229,596 
491.839 
491.839 

1.362.395 
737.759 

1.475,518 
491.839 
491,839 
147,552 

1.229.596 

1.278.782 
393,471 

11.804.144 

983,679 

983,679 

1.475.518 

7.377.590 

2.606.748 

983.679 

983,679 

983.679 

2,951.036 

4.770.841 
1,967.357 

196.736 

737.759 

1,721.438 

5.902.072 

1,475.518 

983.879 

491.839 

1.229.596 

963.679 

491.830 

737,759 

737.759 

1.475.516 

2.9S1.036 

4.131.490 

786.943 

1.229.598 

491.839 

7.860.429 

1.229.596 

491.836 

1.967.357 
2.655.932 
4.363,506 


FEDERAL  TRANSIT  ADHIMSTRATION 
TABLES 


FY  2003  SECnOM  8309  BUS  AND  BUS-RELATED  ALLOCATIONS 


STATE  PROJECT. 


GA 
QA 
GA 
QA 

HI 
HI 
HI 
HI 

lO' 

a. 

L 

IN 
IN 
IN 
IN 
IN 

lA 
lA 
lA 
lA 

KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 

KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 

LA 
lA 
lA 


MD 
MD 


FacMy 


Gaorgia 

Owmnalt  County  OpenHona  & 
Maoon  InlaniwiM  Canlar 
MARTA  buaaa.  daan  «Ml  biMS  and 

BRTSyslma,  Appurtmanoae  «  R 
Bua  TiansK  Canlen  -  Walann. 
HhmI  Slalawida  Bus  and  Bua  Fi 
Mali  County  Buaaa 

hW»  Tranalt  CoaMon  Bua  and  Bua 

■■nols  Statowkta  Buaea  and  FacWaa 
NoniMlMullMnodal  FacHy 

Ch«y  Sbaet  MuHknodri  Factty 

Fort  W*>na  Pubic  TranaportBBon  Conwaion  (Fort  Wflffie  aawo 

indtoia  TrmH  Conaortium  -  BloomlnBlan  Pubic  Tranaportadon 

indtampols  Downtown  Tranalt  Facaty 

Wtfiaah  Landk«  Tranalt  Bus  and  Bua  FacHRy 

CadM' Fils  Muttnodri  Faclly 
Dea  Moinas  MTA  Bua  Pwchaaa 
Iowa  Ci^  MOTtodtl  Tiarat  Facaiy 
SMa  or  kNW.  Buaaa,  Facauaa.  Equipment 

City  or  WkMa,  MM-Translar  StaHon 

Johnson  County  Tranail  ProgBwia 

Kanaat  City  Am  Ttanaportalion  Authority  (KCAT^ 

Kanaaa.  Buaea  and  Bus  Facausa 

Lamnca  Ttanat  Sysim  Tiamiar  Conlir 

TopataTianeR  Buaaa 

uatad  GoMmmenl  TranaK  Bus  Riptacamart 

Wichlla  TranaK  Authorthr 

FuKon  Cowiiy  TranaK  Autvily  R  V  Cutaways 

Handaracn  Ana  Rapid  TrsiaK  Bus 

Henderson  County  Facaty 

KY  Otalawide.  Bua  and  Bus  Ficani 

KY  TransportaBon  Cabinal  -  CommunKy  AcaoB  groupe 

Laurai  County  inlamodal  iBcaty 

Paducali  Ana  TranaK  Auatority  Buaaa 

Pannyite  ABad  CommunKy  Sardcaa  TransK  Faca^ 

riBa»aai>w>lnjwn1trani»fcratTiiiitia      

Red  Cross  WhaaKi 

TraiM  AutoKy  or  Northern  Kentudv  (TANK) 

TiamK  Autnrtly  or  Rivar  CKy 

LA  Pubic  TransK  AssocWion.  Buses  and  Bus  Facaties 

LSUHsriKiScisnoaaCvlar  Sfuaaport  mtawwdsl  FacWy 

St. 


Wyandotte  CountyACanaaa  CKy 


Mama  Olalawide  Bus*  Bus  FadWy 
OaMtopmant  Praiact 
Inlamwdal  Facaiy 


Itoytand  Statowida  Bus  and  Bua  FacMliaa 
Man^amaiy  County  FDA  Tranat  Canlar 

AMsboro  mMmodal  MbwMaa  Garage  Facaty 


1.475,518 
1.475.518 
1.967.357 
2,490.197 

7.860.429 

737.750 

4.918,393 

1.062,046 

2.459.197 

12.000.880 
737,759 

491.839 
500.207 
491.839 
4.426.554 
246,920 

1,082.046 

786.943 

5.902.072 

6.303.911 

393.471 
491.830 
245.920 

2.951.036 
491.839 

1,475.518 
344,266 

1.180,414 

177,062 

94.433 

491.830 

7.377.590 

1.401.742 

4.918.303 

472.166 

36S.S26 

963.679 

1.967.357 

1,475.S16 

•  1.967.357 

9,836.787 
245.920 
401,839 

983.679 
491,839 
963.679 

7.869.429 
245.920 

737.759 


N 
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FEDERAL  TRANSIT  ADMiMSTRATION 
TABLE  9 


FY  2003  SECTION  5309  BUS  AND  BUS^tELATED  ALLOCATIONS 


STATE  PROJECT 


MA 

M 
M 
M 
M 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


Dfccnon  MOB  i  iwvr.  nvmnooM  i  jwwponmKjn  ucmv 

Cipe  Ann  TranaK  Auihartly,  buM»  tni  boMay* 

CipeCad  Intormodal  FaciWtw  (Cape&  Wmt  TwmH  Ors) 

CiHM  of  Domrty  and  S^am,  biltfinodal  FacNUy  ImpfwaiiMnU 

CTS  Notham  Tiar  Buaaa  -  MA 

Eaaax  County,  Qly  of  Lynn,  MA.  buMa  and  aania  cWzan  ¥ana 

Eaaof  County,  Guy  of  Paabody,  MA.  buaaa 

Eaaw  County.  Town  of  Oamiws,  MA,  buaaa  and  aanior  dlizan  «ana 

lmi»  nuaahar  Intannodal  FadWy 

Manlmack  VaHay  Raglanfll  Transit  Authority  (MVTRA),  tellity  improKamants 

Montactmaatl  Aiaa  Raglonal  Tranait  (MART)  Commutar  Parti  and  RWa  FaclWy  ■ 

Montachuaatl  Aiaa  Regional  Tianail  (MART)  Paaaangar  and  Handfcap  Vans 

MantactMaatI  C^ommular  FacOHea  in  FitcMiutg 

Northam  Tiar  Intannodal  Cantar  -  Attwl 

opnngaeR]  uraon  otaoon  miannoiw  KaoaMnpniani  rroiaci 

Woreaalar  Raotanal  Tfanatt  Authority  (WRTA)  Maintananc*  FacMily 

Ann  Alter  Tianaportriion  Authority  Bua  ft  Bu«  FaoWaa 

BaUtoCraak 

Bay  Aiaa  TranaporlHlon  Authority  Buaaa,  Tfiia  Oy 

Bhw  Walar  Area  TranaportaUon 

Branch  County  TcanMl  Authority 

City  of  Akna.  intannodal  iBcflty  and  tMiaaa 

Oalratt  Oapartmanl  of  Tranaportatkn  Tranait  FacWy 

FInl  Man  TranaporMian  AuVwrity  bus  and  bus  taolitias 

Grand  RapU*.  buaea  and  bus  kcWias 

Ionia  Ana  Tranaportation  Authority  Oi*«Md« 

Jackaon  TranaportKicn  Authority,  Bus  MaMananca  FacWy 

KalaniaBoo  Matro  Tranait  -  Tianatar  Cantar 

Lanafeio.  CapM  Ana  Tranait  Authority 

LMngaton  EsaanUal  TranaportaHon  Sarvica 

Ludif^km  Maaa  TranaportaHon  Authority  (LMTA)  Tranat  Fadtty 

Man^uatle  County  Tranait  Authority  bus  and  bus  kcHUaa 

Mchipan  St^ewida  Buaand  FacJMaa 

MMn  Public  Tranait 

Saomaw  Tranait  Audtority  Ragionai  SantM  buaas 

SuiaatMn  McbMy  Authority  for  Ragional  Tranait  (SMART) 

WaahlanMr  County.  Chaiaa  Araa  TranapottaUon  Syatam  (CATS) 

Yalas  ToMfnship  Tranait  Syatam 

Driaila  OMnty,  Cadar  Aaanua  Prataet 

Dukjth  TranaH  Authority  Sua  and  Bua  FacBbaa 

Oraatar  MtanaaoU  TransH  Authority  Bus  ft  Bus  FacMaa 

La  Craaoant  -  PuMc  Tranafir  Hub 

MatroTranaH 

Matropoiitan  Light  Ral  Tranait  Joint  Pomrera  Boant  -  Ruah  Lin*  (kinUor 

Mhmaapois  dowmtoMm  dicuMor 

Mbmaapda.  63fd  Ava  N.  Parte  and  Rida 

Norihwaat  Contdor  Busway 

Rochaslw  -  Bus  Purchaaa 

St  Cloud  Malropoiaan  Tranat  Cowimlaalon  FacWaa 

STEELE  -  Bua  Pwchaaa 

Two  Hartxn  Bua  and  Bus  FadWaa 


Laominalar 


MS 
MS 


Bracfchawan.  MuMKnodal  Cantar 
Harriaon  Cotfily  mulH^iiQdit 


and 


ALLOCATION 

983.e70 
147.SS2 
296.104 
245.820 
295,104 
137,715 
47.217 
64.923 
983.679 
245.920 
737.759 
4ia.0«3 

1.573,886 
299.104 

5.902,072 
196.736 

245.920 
295.104 
481,839 
983,679 
295,104 
762.351 

5.065,945 

1.967,357 
491,839 
299.038 
491,839 

2,852,668 
983,679 
216,408 
516.431 

1.967,357 
983.679 
177,062 
491.839 

3.442,875 
250,691 
442,655 

983,679 

491,838 

1,967,357 

58,021 

11,385,917 

491,838 

1,967,357 

983,679 

2.458,197 

486.725 

491.838 

47,217 

196,736 

1,967.357 
491,838 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLE9 


FY  2003  SECTION  5309  BUS  AND  BUS-RELATED  ALLOCATIONS 


STATE  PROJeCT 


MS 

MO 
MO 
MO 
MO 
MO 
MO 
MO 

MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 

MT 

Mr 

MT 

NE 
NE 
NE 

NV 
NV 
NV 
NV 
NV 
NV 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 


NY 
NY 
NY 
NY 
NY 
NY 
NY 


B».Stats  OeMlapment  AgatKy  Bua  RapMoamam 

Famuson  >te  RiplKamani 

HazriMMod  Vta  Eipanaion 

Houalonbuaea 

Jalkraon  Ci^  TranaR  Bus  and  Vn 

KmiBCttyKCATABuaaa 

Mtoaouri  Bua  ft  Bua  FadHas  -  DutMn  County,  cay  ef  HoMlan, 

Timportaliai  San*».  Soon  Coun^.  SE  Maaoial  SMa  umvanily 

Mtaaowl  SMawida  Bus  and  Bua  FacMy  Pralads 

OATS  Bus  and  Bua  FacWas 

SouMiwat  Hwnirt  Tana.  Sawicas  Bus  and  Bus  FacMas 

SouBwaat  Mtaaout  ana  Unnianay  tmamtod^  Tranafcr  FadKy 

SpriiWMd  PuMe  UNHaa  Buaaa 
SL  Chariaa  Buaes  and  EquipRMnt 
SLJoaaphBuaaa 
Stoddard  County  van 


North  Las  V«as  CMS  Bus  Stops 


Bangs  bus  and  bua  I 
OaWct  IX- Bowman  0*wn 
Mount*!  Line  Buaaa  MtoaoHlt 

Metro  Araa  Tranait  -  h«annodri  Factty 

IMio  Araa  Tranait  South  OmahafStodiyant  Cantar 

NabraMaStalaiwkta 

Bus  R«id  Transit  on  Souh  Vhglnia  Staal  -  Rano 
Bus  Rapid  Tranait  Prafact  Las  Vagas  BM 
Las  Vegas  Downkwn  TranaportMlan  Canlar 
RegiondTranaportBiian  Commiaaian  (RTC)  BRT- 
Reno  and  Spart«  Bus  and  Bus  FacililiaB 
Rural  Tranait  Buaas  &  FadWss 

New  HampaMra  Statewide  Bus  Acquiaidai 

Baigen  Courty  Memwdai  FaciWaB  and  Part(-4Mad9 
CanM  New  Jareey  Radian  VMtay  Line  PariHvWda 

GkwoeetarCoSr.  Bnaes 

HmlBon  New  Jaraay  PATH  Sl*tai  RehabiitMion 

Monlclair  Community  Wida  BuB  Syelam 

Mania  County,  mtamwdal  ParfM>4«daB  FacWBB 

Newartj  Pann  SIBHon  mtemmH  Acoaas  EnhancameBls 

Routo  80  HoNBd  BoulBManl  NJ  Tranai  Pa*  and  Ride 

Tramon  SMIon  InMnnadri 

AKuquarque  Buaea  and  Bus  Fadihr 

Alwndo  Tranapoitalian  Oanlar  -  PhBBB  II 

Eapnte  ADA  wn  ft  CDmpfBBaad  GaB  EquipniOTt 

Rto  Rancho  BuBBB  and  FacMaa 

Santa  Fa  Bus  FadRy  RMMNBlian 

Atiany,  NY  -  CmlUI  Dietrict  Tranaportafcn  Aidhortly  (COTA),  Bus  and  tea  FaeWaa 

BreoMyn,  downtown  imeimodal  tnneft  dWrict 

Bream*  County,  BkighamlBn  Intannodai  Temtinal . 

BuHo  imannodri  Tramporttfon  Ceiaer 

CenM  New  Yortc  Ragfoml  Tranaportaton  AidhoriHr 

CHy  of  Schenaciady.  bus  and  bua  i 


Ay-0(^T*QN 

7S7,788 

2,851.036 
4436 
78,684 
88.366 

481,838 
186,736 

2.213.277 

5.410,233 

1,475.518 

481,838 

2.851.036 

1.278.782 

241,001 

963,678 

29,510 

963.B79 
245,920 
401.830 

983,679 
'737,758 
737.759 

2.410.013 
4.918.383 
2,213,277 

319.098 
2.65S.832 

737.759 

/  737,796 

2,213,277 
983,679 
198.736 

246.920 

963.679 

1,475,518 

1,967,357 

491.839 

8.393.911 

983,679 
285.104 
73,776 
245.920 
196.736 

2.655,932 

491,839 

963.679 

-   4.918,393 

2.951 .038 

491.839 

1.475,518 
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FEDERAL  TRANSIT  AOmMSTRATION 
TABLE* 


FY  2003  SECTION  S30«  BUS  AND  BUS-RELATED  ALLOCATIONS 


•TATE  PROJECT 


MY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
MY 
NY 
NY 
NY 

NC 
NC 
NC 
NC 

NO 

ON 
OH 
OH 
OH 

OK 
OK 
OK 
OK 

OR 
OR 
OR 
OR 
OR 
OR 
OR 

PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 


Low  HudwnmiBroounty  Bu> 

MoUla  Harilh  S«nto»  Bum*.  NYC 

Nmmu  County^  Long  lilMd  Bus 

nwNF  nocnvM  ifWinaaB  \^ntm 

Niagara  TrwHportiUan  Aultwrily  Bum*  aid  Bu*  Fi 

Onaonta  PuHIc  Tr«i«(  Bum* 

Onnga  County.  BuaM 

r  MHrmoiMi  oiMon  ana 


ocvninunlly  •ntMnoflvncnls 
Auttwrty  (RGRTA) 


RochnlBr  Csnlral  SttttoH 


UM*r  County  Rum  Bu»  FacMy 
UHca  Tianatt  AutlMrity  BuaM 
WaaldMaMr  County  Baa4Jn*  BuaM 


City  of  Chartatla  8u*  and  Bu*  Fi 
North  Can*!*  Bu*  and  Bu*  FadMM 
PMmont  Authority  tor  Raglonal  Ti 
Triangle  Transit  Authority  (TTA) 

North  Dakota  Statsmrida  CapM  TranaB 


(PART)-Bu* 
Facflty 


Cinclnnail  GoMammant  S<|uare  Tranalt  Tn 

GiMtar  TrIaiiaM  Bu*  Oaraoa  Rahii)«tallon 

Loraai  Ranotatton  Train  Dapol  In  a  MuHMwdal  Hub 

ONo  PuWc  TranaportMon  AaaoiMion  -  Bu*  and  Bua  FaEWM  lor  Iha  SMt  of  Oldo 

Canlrai  Otdahoma  Tranaportadon  &  Partiing  Autnttty  (COPTA) 
MatrapoMan  Tuka  Tranalt  Authority  (MTTA) 
OMahonia  Tianali  Aaaa(Mlon  -  Bus  and  Bus  FadNtta* 
OSU  MuNHrwdal  TianapartaUan  Fadlty 


Atiany.  BuaM 

CanbyTianaK 

Eugana  Lana  Tiwwlt  Olatrtct 

Portland.  TrI-Mat  BuaM 

Rogue  V^lay  Transit  Oiatrtct 

Cilawn  ATM  MaH  Tranalt  Bua  and  Sua  FadKy 

Wlaoroilte.  South  Mabo  Aim  Rapid  Tranait  (SMART) 

Adams  Tranatt  Autwilly  BuaM  and  Bus  Faciaty 

AaanMen  aaannixM  irarvporvaon  uarMr 

AMoona  Mabo  Tranait  BuaM 

AMTRAN  Bus  and  TranaN  Syalan  Iwpioaaniant* 

Aiaa  TranaportaUon  Autfwrtly  BuaM.  North  Canbiri  Pann^ffcMiia 

Baanar  County  Trans*  Authority  BuaM 

Berts  Aim  Reading  TranaporMkm  Authority  -  BuaM  and  FaciliilM 

Bucts  County.  SEPTA  Mamwdal  tecKty  Imprawamant 

Bullar  ToamahlpOty  JoM  Miaiicipal  Tranait  lUlMMhxM  Tranahr  Camar 

Cambria  County  OpenaHon*  and  MaMsnance  FacNty 

Capital  Aim  Tranait  BuaM 

caann  aaannoav  lanneM 

EntfaM  Mountain  TianaportMlon  Authority 

Fayette  County  Tranait  FacMy 

Hanhay  IrMmiodai  TranaportaUon  Ceniar 

Indiana  Counly  Tranait  Authority 

MdCounty  Transit  Autwrtty,  Faciei  and  Equtpmant 

Port  Authority  or  Alaghany  County  BuaM  Ondudfeig  daan  ftMla) 

Puaman  MuNMnodai  Center 

SEPTA  -  Pera«ane«  V< 


786,943 
491.830 
245.920 
737.759 

3.196.956 
737.759 
737.759 
786.943 

2.951,036 
886.311 
886.311 

1.721,436 

1.475.516 

7J09.429 

063.679 

344.286 

2,653.652 

3.934.716 
963.679 
963.679 

6.361.269 

2.459.197 

963.679 

4.916.383 

2,951.036 

216,409 
196.736 
1.967,357 
1,967.357 
963.679 
401.630 
245.020 

303,471 

1.967.357 
401.630 
737790 

1,967.367 
147.552 
963.679 
063.679 
418,063 
401.630 
491.639 

1.967,367 
296.104 
885.311 

1.067,397 
403.306 
491 J39 

1.746.030 
401.839 
491439 
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FB)ERAL  TRANSIT  ADMWMTRATION 
TABLE9 


FY  2003  SECTION  S309  BUS  AND  BUS-RELATED  ALLOCATIONS 


STATE  PROJECT 


PA 

PA 

PA  ' 

PA 

PA 

PA 

PA 

PR 

Rl 
Rl 
Rl 
Rl 

SC 
SC 
SC 
SC 
SC 

SO 

so 

TN 
TN 
TN 

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

in- 

UT 
UT 

VT 
VT 
VT 
VT 

VA 
VA 
VA 
VA 
VA 


SEPTA  Nonialaain  imamMM  FacMy 

Somenel  County  TianaportaOon  Syatam 

TEA^i  Alkwia  PA 

Waabnowland  County  Tiwelt  AUhority 

wmce»aen«  Memwdii  FacMy 

Waiimapart  BuMu  of  TranaportMian  O^  Bu*  -  Lyixming  Counto 

Yoric  County  TianaH  Authority  BueM 

Puerto  Rtoo  MabopoMwi  Bus  Authority  (MBA),  bu*  and  bu*  1 

Newport  TidtayPniaet 

Piamlum  Commular  Senio*  PM  Piognm 

Rhode  WMd  BueM  and  AMamMiMly  FusM  MftwtrucAva 

UniMm^  or  Rhode  laland  Skidant  Tianaportaian  SanioM 

liMniMiilalMind  Port  TamriMl 

Myrfte  BaKh  Reoionafl  MuMrmxW  TianaR  Ceniar 

North  Charteston  ReglonsI  misnnodal  TranaportaAon  Ceniar 

Sou9«  Caraina  VeNdM  and  FacMiM 

Simtar  IrtsmmW  Transportation  Canter  (UnMn  Station) 

Roaefaud  SiaiR  Tiibe  Bus  FecMy 

Sourn  Dakota  Stalawida  -  Bua  and  Bus  FacHBM 

KnanBe  ElecMc  Tnnsi  mivmadal  CaMar 
MmphiB  Akport  imamMdal  Faca^  hnpfOMmams 
Tanneaaw  Bu*  Raptacamenti  &  Bu*  Fa 

Abiene  Bu*  Replacement  -  CRyink 

AuetinBuePniiecl* 

BoaumortBueM 

BeoamsMHe  BuaM 

Coipua  Christ)  Ragknal  Tianaportalkin  AiAwrity  (RTA)  Bua  &  Bu*  Fi 

B  Paso  Bua  PRiect* 

Fort  Worth  Tnnapartalion  Au9)ority 

OalMatonBueM 

HouelonAdMnoedTianaa  Pragnan 

LMdo.  Admlnietiall«eOpenlk»iaf  Mrinlsnenoe  FacMy 


I  &  Mhaand.  TX  -  ABamalM  Fuall 
S«i  Antonio  VIA  MebopoMM  TVaMlt  Aolharily 
T«M  Tech  UntMnky  Parte «  RMe:  I 
WaooTianal.1 
Woodland*  DI*Mct  Parte  6  RMe 

SMeoiUl*-BiM*andFi 

UTA  end  Parii  CRy  Tiana* 

iMi  SMawide  RagkiH<  tatemwdri  Ti 

CIMMdan  County  TiansI  Authority  Bus  and 


St  Johnabwy  TiaraR  Center 
WlnaaaHFaRsOawnkMm 


TnmpoRBtnn  ueraar 


ArihtglonBueTianafr  

Gaaatar  Roanoke  TianaR  Company  (QRTC) 

Hamplon  Roads  Bu*  and  Bu*  FWMm 

PambuioAi«aTi««*R 

Polomnc  »  RappahannoofcTwiepuitakw 


963,679^ 

157.389 
2.951.036 
1.426.334 

245.020 
1.229,506 

401.630 

245.020 

491,838 

063.679 

2,961.036 

737.750 

983.679 
1.106,636 

491,830 
6.885.751 
2.951.036 

106.736 
737.790 

3.344.507 
2.051.036 
9.344,947 

500,207 

4.916.303 

96.366 

96.366 

401.830 
1.4^518 
2.951.036 

963,679 
1,967,357 
1.721,436 

147,562 

963.679 
1.475,518 
1,819,806 
1,866.969 
1.180.414 

963,679 

3.934.715 

491.639 

1.967,357 

1,967,357 

249,920 

491.839 

401,830 
1,032.663 
1,900.110 

737,790 
2.066,729 
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PigtSefS 


FEDERAL  TRANSIT  A0MIM8TRATK>N 
TABI^9 


FY  2003  SECTION  5309  BUS  AND  BUS-REL>TED  ALLOCATIONS 


STATE  PROJECT 


VA 
VA 

VI 

WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 

WV 
WV 
WV 

Wl 


Pokmac  Ywt  TnMaway 
Richmond  Mull-modal  FacMy 

Vtrgm  Wmli  TtawH  (VTTRAN) 

Cl«1i  County.  WA  C-TRAN  VvioauMr  Mil  Trawtt  Cantar 
Aunra  Avanua  Bua  Rapid  TnraH 
Burian  tranaH  cantar  innait  oriantad  daMlopmant 
Edmonds  CRMtng  muM-modH  praiact 
IntarcHy  TiamH  (nHnlon  County)  Fa«  Cdedton  Equipmant 
I  Higlriandi  Parti  &  Ride 
I  Tianal  FacHaa 
Khg  Slraal  SUMon  MuMmodal  FadKy 
Ufcawood  SR  S12  Pmk-n-Md»  Ej^anaion 
MHon  County  Tian^MrtMon  Authority  FacHHaa 
Mwoar  Mml  Tranail  Canler.  Pvk  and  Rkto 
Mount  Vamon  muMMnoiM  iKMy  and  buaaa 
Plaroa  County  bua  and  bua  tacMaa 
PortAngalaa  Mamatkmf Qalaway pioiact 
Smal  Bua  Syilam  Program  of  PKfacto 

Gcwl  Trvwil  Autholy 

Gotft  HalMr  TmpaiMlon 

Wand  Tmit 

PacMcTianiA 

PutmanTiaraR 
SnohomWi  County  Cooimunily  Ttanalt  partt  aid  rtda 
Sound  TianaM  noknal  banaa  hubs 
Spokana  bua  and  bua  teMiaa 

HunHnglan.  Trt-SMa  Tianail  Autt«slty  (TTA)  buaaa  and 
MononoMi  Courmouaa  Annac  In  Moigantawn 
Waat  Virginia  SlalawMa 

WlKonain  ftaf  ilrti  Bua  &  Bua  fccilliaa 

ofTi 


I      I  I    1 1  it  mi   riailifci  n   C^mUH^i 

nMnrnoiw  rmng  rtOKjf 


ALLOCATION 

7ae.043 

2.901 ,8S2 

481.839 

2.557,565 

1.475.518 

1,987,357 

3.442.875 

246.920 

1,377.150 

963.879 

245.920 

1,475.518 

29S.104 

481 ,839 

1,987.357 

2.951.036 

1.475,518 

424,949 

141.890 

283.299 

94.433 

1.100.741 

Z9S1,038 

3,034.715 

2.488.197 

1.770,«a 
3.442.879 
3.994.715 

18,033.962 

2.489.197 


TOTAL  A(XOCATION 
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FEDERAL  TRANSIT  AOMMSTRATION 
TABLE  9A 


PRIOR  YEAR  UNOBLIGATED  SECTION  5309  BUS  AND  BUS-RELATED  ALLOCATIONS 


8TATC  PROieCT „  . .. 

Fr2§»J  VmohOgaUdAUontloHS 

Nf.  AMaSMB  Fair  pork  and  ride  and  passenger  shuttle  systam 

AK  Hoener  Alaska  Mar»mWild»  Refuge  intsrinodal  and  welcanecenlw 

AK  PottMcKanzieintarTnodaltacfliiies 

AK  Ship  CiMkpedeeirianmd  bos  tellies  and  intermodaloetitor^iart^ 

AL  BnningharTvJefferBon  CourMy  Transit Authoily  busea  and  bus  f ncWri 

AL  Univarsify  of  Alabama  Birmingham  fuel  cell  bus 

AL  Dolhan^WirBgrass  Transit  Authority  buses  and  bus  (acil«as 

AL  Alabama  A&MUniverBity  buses  and  bus  facOlies 

M.  HuntsvaeMHTialional  Airport  htsmiodalcenlBr 

.     AL  Atabona  Stale  Docks  intarmodel  passenger  and  freight  teOly 

AL  UniwarMly  of  South  Alabama,  buses  and  bus  teillies 

AL  Montgomery-  Maukm Street IntomvxM Fadity 

AL  Montgomery,  civi  rights  traNrotsys 

AL  umvetsi^  of  North  Alabama,  bus  and  bus  facMies 

AL  Tuscakwsainteidhciplnatyscienoebuldhg  parking  and  ifttennodal  facility 

AR  Central  Aikanses  Transit  Authority,  bus  and  bus  teWes 

AR  Ri«r  Market  wdColageStalionLlvaWeCommunilies  Program 

CA  Anaheim,  buses  and  bus  facWes 

CA  Braa,buses 

CA  Compton,  buses  and  bus-relalad  equipment 

CA  ErOorado.  buees 

CA  Foisam.  transit  stattons 
CA       Fresno.  JntarmodalfacWies 
CA       Murodpal  Transit  OperakMsCoaMkm.  buses 

CA       Modesto,  bus  teMy 

CA       MonlBieySainas  Transit  Authority,  buses  and  bus  tecWes 

CA       Ocaaneide.intannodalfacity 

CA       Sunine  transit  agency,  buses 

CA      SauamentD.  buees  and  bus  teWaa 

CA      SanBemanano,Mannodalteahr 

CA       Santa  Cnjz,  buees  and  bus  teWss 

CA      Sonoma  County,  buses  end  bus  faoajse  ' 

CA       Vista,  bus  center 

CT      Bridgeport,  irtwmodal  center 

CT       New  London,  parade  project  transit  ImpRMements 

CT       Norwich  bus  tennlnal  and  pedeelrienecoees 

CT      WalartMty.  bus  garage 

FL       Statewide  bus  and  bus  teWiesCinckiding  Tallahassee) 

GA      Chatham,  buees  and  bus  fadities 

QA       Cobb  County,  buses 

GA      George  Retfonal  Transit  Authority,  busee  and  bus  faciitiBi 

lA       Des  Moines  part(  and  ride 

lA       Mason  City,  bus  tetty 

lA       Sioux  City  TroHey  system 

lA       WaKwkx>,1xjsesandbusfacWl8s 

10       Statawkle.  bus  and  bust 

L       Statewide,  bus  and  bus  I 

IN       Gary -AdemBetiiamininlBnnodal  cantor 

M       South  Band,  buses 


UNOBLIGATED 
ALLOCATION 


$990,315 

841,788 
7,427,361 
4,951,874 

990.315 
1,980.630 

567,772- 

486,900 
4.951.574 

900,315 

2,475,787 

2.970.945 

247.579 

1.980,630 

0.407,991 

487.671 

1.069,346 
247,679 
148,547 
247,579 
486.157 

1,485,472 
485,157 

1.980.630 
247,579 
486.157 

1.980.630 
990,315 
990.315 

1.584,503 

1,534.968 
990,315 
297.084 

3.088.834 

1,980,630 
980,315 
990.315 
503,000 
760,027 

1.237,894 

2,970,945 
893,221 
896,235 
693,221 
531,799 
560,400 
388,000 
792,252 

2,970.945 
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Papttar* 


FEDERAL  TRANSfT  AOMIftiSTRATION 
TABLE  9A 


PRIOR  YEAR  UNOBLIGATED  SECTION  S309  BUS  AND  BUS-RELATED  ALLOCATIONS 


STATE    PROJECT 


KS 
KS 
KS 
KS 
KY 
LA 
LA 
LA 
MA 
MA 
MA 
ME 
Ml 
Ml 
MO 
MS 
MS 
MS 
MT 
MT 
NO 
NE 
NJ 
NJ 
NJ 

NM 
NM 
NM 
NV 
NV 
NV 
NV 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
OH 
OH 
OK 
OR 
OR 
OR 
OR 
OR 
OR 


KanMt  City,  buMS 

Kansas  0«p«1nrwnt  Of  Tnrapoflalion.  rum  transit  biMM 

Wichita,  txisas  and  ITS  laialad  aquipmant 

Wyandotte  County,  busas 

LBdnglon,  LaocTran.  buaaa  and  bus  fadWsa 

Alaxandrla  buses  and  vans 

Plaquannrias  Parish  farry 

St  Tanvnany  Parish  parte  and  rida 

Attteboro,  mtennodal  facMbaa 

Montachuaalt.  bus  fadWaa.  Laominstsr 

Wobum.  busas  and  bus  faciities 

Bangor  Intermodal  transportation  center 

Statowida.  busas  and  bus  faciMiaa 

Traverse  City,  tnntfef  station 

Southeast  Missouri  Tianaportation  Sanwia  bus  and  bus  facOtiaa 

Coaat  Transit  Authority  multimodal  facifty  and  shuttle  sarvioe 

Broal(haven  muNmodal  transportation  canter 

Picayune  multimodal  center 

Missoula  RavaH  Transportation  Management  Association  buses  &  bus  faciWiaa 

Blacltfoot  Indian  Raaarvalion  bus  facflty 

Statewide  bus  and  bus  facilities 

Missouri  River  pedestnan  crossing  -  Omaha 

Elizabeth  Ferry  Prqect 

Newraifc  Arena  bus  improvements 

Tianton,  trainAnteimodai  station 

Angel  Fire  bus  and  bus  FadUlea 

ClovB,  buses  and  bus  facility 

Las  Cnjoas.  buaaa 

Vatanda  County,  tranaportabon  station  knprovamanti 

Claifc  County  bus  passenger  intermodal  facility  -  Handaraon 

Lake  Tahoa  CNG  buaaa  and  fleet  oonvarsion 

Reno  and  Sparks,  busea  arKl  bus  faciltiea 

Washoe  County  buses  and  bus  fadWea 

Eastcheatar.  Metro  North  facMaa 

Graenport  and  Sag  Harbor,  ferriea  and  vans 

Highbtidge  pedealhan  wakway 


SufMk  County,  senior  and  handteappad  vans 

Sufvan  County,  busaa,  bus  facWas,  and  related  equipmant 

Tonyi'tins  Cour^,  rntermodal  faciity 

Waatchester  and  Oucheas  counliea.  vans 

Colurnbua  Near  Eaet  transit  center 

Otiio  Statawida  bus  and  bus  facMiaa 

Metropolitan  Tulsa  Transt  Authority  pedeatrian  and  streaticune  fciinuvements 

Columbia  County  ADA  buses 

Coos  County  buses 

Hood  Rivar  County  bus  and  bus  facilHy 

LakaMiaMr  busaa 

Rogue  Valay  buaaa 

South  Conidar  Tranaa  Canter  and  park  and  ride  tadMas  in  Clackafnas  County 


UNOBUGATEO 
ALLOCATION 

247.57g 

2.970.B45 
327.102 
247,579 

3,468.102 
38.61S 
990.315 
14,854 
990,315 
247,579 
247,579 

1. 485.472 
260.288 
990.315 
411.884 

1,458.945 
990,315 
643.705 
525,056 
495,157 
705.825 

3.961.259 
495.157 

3,961.259 

4.951.574 
742.736 

1.609.262 
496.157 

1.237.894 

1.960.630 
167,397 
990,315 
991.547 
247.579 
50,419 
99.032 
247.579 
495.157 

1,237.894 
618,946 
196.063 
990.315 
990,314 

2.475.787 
106.935 
«9,322 
213.676 
49.518 
950.702 

1,485.472 


FEDERAL  -mANSIT  ADMHIISTRATION 
TABLEtA 


PiMQR  YEAR  UNOBLIGATED  SECTION  S309  BUS  AND  BUS-RELATED  AU.0CAT10N8 


STATE    PROJECT 


OR 

OR 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

SC 

TX 

TX 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VT 

VT 

VX 

VT 

vr 

WA 
WA 
WA 
WA 
WA 
WY 


Union  Coun^  bus 

WaecoCoun^  buaaa 

AMoonabusteetingtocily 

Bucks  Coun^.  tntermodai  facWy  improvements 

C«i«)ita  County  TrviMl  Auttwri^,  mainlBnarKs  tacMtoa 

Fayette  County,  mafeilananoa  f 


Moraoe  County,  buaaa  and  bus  f 

Phoanixvae,  transit  related  improvements 

Somaiaat  County.  ITS  retatod  equipmant 

WI«ea4aTO  miBrmodal  tranaportHon  canlv 

StataaMa.  buaea  and  bus  facWee 

Biazoa  Transit  Oitlrtot.  buses 

Houaton  Metro.  Main  Street  Trana>  Corridor  improwamanti 

ChMtotteavfla  bus  and  bus  fttWea 

Oanvaa  bus  raplaoemant 

FA  Lakes  League 

FaMte  County  TianspumbonAaaodalon  el  GwaterSprin^leM 

Fak  Church  Bus  Rapid  Trenst  Terminus 
JamaetoMm/Yorklosm  and  WKamebwgCNG  bus 
City  of  Rk:hmond  bus  and  bus  todWes 
Springfieid  stotonlmproMnients 
BakMwFallBMullimodal 
Braiaaboro  muHmodal  center 
Burfngkxi  muMlmodal  transportation  csntar 
ChManden  County  tranaportalton  aulhorty,  busaa 
CankBl  Vamiont  Trana*  Authority  buaas  and  bus  fadWaa 
King  County  Metro  transit  bus  and  bus  tadKea 
RanksWPoit  Quandal  trans«  prciact 
'  RlcWand,  bua  inamtenanca  »d% 
SnohonMi  Coun^,  buiea  and  bus  tacMea 
Thufskm  County.  bus-rsMed  equipment 
Cheyanna  ttansK  and  aperabon  tadBy 

SmkMmlFT2»91Vmobi^aedAaacmaom  ' 


FY  2992  UHobagtaeJAUocatlMS 

AK  CKyorWaeaabuafacNy 

AK  FaitMnks  buses  and  bus  fadi^^ 

AK  Mal^  Community  Tiansft  busas  and  fadMiea 

AK  PortofAnchoraoeintBnnodaltacli^ 

AK  Port  McKsnzie  buses  and  bus  tadKes 

AK  SawardintemMdalfadl^ 

AL  AlabmaA&M  buaaa  and  burfadWaa 

AL  AWwna  Stile  Dock  intomwdalpasaanger  and  fraighttarminal 

AL  AWwna-Tombi^iaeRegkinalCoinnieann  buaaa  and  vans 

AL  Bim*xi^»«T>Je«»Brson  County  Transit  Au9wri^f  busea 

AL  Gadidan  Transportaton  Saraioes 

AL  Huntewie  Pubic  Transit  inlennnodelfadRy 

AL  Mwmemsry  Union  StafcrWMoufcn  St  intemwdalfac%  and  paridng 


UNOBUGATED 

43,574 
95,070 
Z970,945 
507.894 
742,736 
495,157 
990.315 
990.315 
1,237.804 
90.032 
.     990.315 
1,884.575 
496.157 
900.315 
978,045 
56.727 
489.(fi3 
489.023 
976.045 
1,467,067 
1,956,090 
489,023 
1,466,472 
2,475,786 
495,150 
990,315 
1.485,472 
1.960,680 
495.157 
990,315 
990,315 
1jZ37,804 
911^06? 

tit»J951JU5 


-  504,017 
1,485,044 

800.001 
2.920,586 
1.485.044 
2,772,081 

496.015 
4,950,145 

445,513 
1,980.058 

247,507 

900,029 
2,970,087 


11952 


Federal  Register /Vol.  68,  No.  48 /Wednesday,  March  12,  2003 /Notices 


Federal  Register /Vol.  68,.  No.  48  /  Wednesday.  March  12.  2003 /Notices 


11953 


Hm*^» 


•  4a(t 


FEDERAL  TRANSfT  AOWNiSTRATION 
TABLE  tA 


PRIOR  YEAR  UNOBLIGATED  SECTION  5309  BUS  AND  miS-RELATED  ALLOCATIONS 


STATE  PROJECT „.-„.v-' - ^™ 

AL  Univereity  Of  North  AMMmttranaKproiacli 

AL  UniMreity  of  South  AMMma 

AR  StilMndB  buses  and  txjs  (adilies  for  uitan,  rural,  alderty  arKi  diubtod  agandw 

AZ  Oily  of  Giend^  buses 

AZ  PtMsnix  Regional  Pubic  Tranaportabon  Auttrarily  buaes  and  bus  tacMiae 

CA     *  Anaheim  Resort  transit  preiact 

CA  AnWopeValaykansil  authority  bus  tecMas 

CA  Bete  Vista  parte  and  ride 

CA  Boyla  Heights  bus  tacWy 

CA  City  of  Burtw*  shuttle  buaes 

CA  CHy  of  Carpintaria  eleUiit-gasolne  hybrid  bus 

CA  City  of  Fresno  buses 

CA  CityofModBato.busfactiaias 

CA  City  of  Monrowia  natural  gas  vehide  fueing  (acllly 

CA  City  of  Sierra  Madre  bus  leplaoement 

CA  CRy  of  VisaKa  transit  center 

CA  Contra  Costa  Connection  buses 

CA  Costa  MeaaCNGfadity 

CA  County  of  Amador  bus  raptacament 

CA  County  of  Calaveras  bus  fleet  replacenfwnt 

CA  County  of  El  Dorado  bus  fleet  expansion 

CA  El  Garoeatialn/lnlBrTnodal  station  ^ 

CA  Poison)  ralroad  block  project 

CA  FoolhHi  Transit  CNG  buses  and  bus  fadMas 

CA  Glandale  BeeNne  CNG  buses 

CA  Imperial  Vatoy  CNG  bus  maintanance  facility 

CA  Uvemwre  Amador  VateyTranst  Authority  buses  and  facHily 

CA  Merced  County  Transit  CNG  buses 

CA  MonlBiey-Salinas  Transit  te:tljty 

CA  Mcrongo  Basin  Transit  maintsnanoe  and  adnantsaalion  ttaltf 

CA  MUNI  Central  Control  FadMy 

CA  Municipal  Transit  Operators  CoaWon 

CA  North  Ukiah  Transit  Center 

CA  Orange  County  buses 

CA  Palmdale  Transportation  Center 

CA  Pato  Alto  Intannodal  transit  canter 

CA  Pasadena  Aree  Rapid  Transit  SystHD 

CA  Placer  County,  CNG  bus  proiect 

CA  Sacramento  Regior«al  buses  and  bus  fadtles  ^ 

CA  San  Bernardino  CNG/LNG  buses 

CA  San  Diagulto  Tranaportalion  CoopaiatKe 

CA  San  FraiKisoo  Municipal  buses  and  bus  faclttss 

CA  San  Joaquin  Regional  Tramlt  OisMct  Bus  facM^ 

CA  Santa  Ana  bus  base 

CA  Santa  Bartiara  hybrid  bus  rapid  transit  project 

CA  Siena  MadreVnaS  Chinatown  Marmodal  tranaportalion  oentsrs 

CA  Solano  Beach  IntBfmodel  ttansit  station 

CA  Sonoma  County  landMI  gas  oonwarslonfacii^ 

CA  South  Pasadena  droulator  bus 

CA  Sun  Line  Transit  hydrogen  refueling  station 


UNOBUGATED 
ALLOCATION 

1,980,056 

2.475.073 

4.950,145 
173.255 

6.583,693 
495,015 
495,015 
247,507 
346.510 
.  396.012 
496,015 
742,522 
198,006 
267,306 
148.504 

2.475.073 
346.510 
247.507 
117,813 
103,953 
470,264 

1,485.044 

504.017 

,  1,237,536 

297,000 

247,507 

1.485,044 
297.000 

1.485,044 
990,029 
990.029 

1.980.058 
297.009 
297,009 
247,507 
247,507 
396.012 
340,029 
990,029 
371.261 
297,000 

3,960,116 
495.015 

1.237,536 

1.980.056 

Z970,087 
495.015 
495.015 
297.009 
405,015 


PEOB«AL  TRANSIT  AOmMaTRATlON 


TABLE  tA 


PRIOW  YEAR  UNOBLIGATED  SECTIOM  8309  BUS  AND  BUS4<ELATED  ALU)CATI0H8 


STATE    PROJECT 


CA 
CA 
CO 
CT 

CT 

CT 

CT 

DC 

DE 

DE 

FL 

PL 

FL 

FL 

FU 

FL 

FL 

FL 

FL 

GA 

GA 

QA 

GA 

GA 

GA 

HI 

HI 

D 

IL 

M 

M 

M 

M 

KS 

KS 

ICY 

KY 

KY 

ICY 

KY 

LA 

LA 

LA 

LA 

LA 


MA 
MA 
MA 


Tranaportabon  Hub  at  the  Vliga  Of  Whn  H» 

Yoto  County,  CNG  buses  ^ 

Statewide  buses  and  bus  fadMaa 

Bridgeport  MsnnodalcoRidorpniat^  ___ 

East  Haddam  transportaion  vahidea  and  banal  facWaa 

QrartarNmv  Haven  TransttDMict  CNG  wahide  project  (CamOOT) 

NewHaMsnbusfacaty 

Washington  MetropoMan  Area  Transit  Aulhorty  buaea 

Statewide  buses  and  bus  faoWaa,  Dalww 

Wrangto  HI  buses  and  maintenanoa  fadNy 

BrowwJ  County  a«Bmali«  vehicte  masB  fcana*  buaaa  and  bus 

MiOTi  Beach  dewMjniwtlatertnwwishuMte  sendee 

MianMlada  bus  fleet 

Northeast  MianiOade  pasaangar  canter 

Soutti  Florida  Regional  TranaK  buass  and  bus 

South  Mivn  mtermodal  padaetrian  aooaea  prated 

TALTRAN  intennodal  oentar 

Tri^WI  Cypieaa  Cmak  htennoitel  facMni 

WMsr  HsMn  Area  Transit  bus  and  bus  fadWas 

Chatham  Area  Transit  busae  and  bus 

Cobb  County  Communis  Tranai  bus 

Georgia  Department  of  Transportation  raptecamant  buses 

Geotgla  Regional  TransttAuttwilyewpraaa  bus  program 

OwinnaB  County  oparaBons  and  iwiitenanoe  fadRy 

Macon  temiinal  intennodalsteOon 

Honolulu  busee  and  bus  facHas 

Middte  Street  Transtt  Center 

Stetewida  buaes,  bus  fadWaa,  and  equipment 

Steftewide  bueea  and  bus  fadWea 

CiMny  Siraat  Prqjed  muHMnodal  fadi^ 

Indtena  bus  conaottin,  bueea  and  bus  fteiltea 

Indtoiapois  downtown  tranattedRy 

Soi4h  Bend  Pubic  Tiansk  bus  fleet  rapteoement 

SlatewMa  buses  and  bus  facilii.  Kansaa 

VMcMteTranailAumori^  buaaa 

Leate  County  partdng  atnidupa 

Mwny<:aiaway  Ttanst  Aulhori^  bus  facMy 

Statewide  bueea  and  bua  CaoiieB 

Ttanail  AutMrfly  of  Northent  Kartudcy 

Tnawit  Autwri»  of  RwerCaiy  buses  and  U«  tadlMaa 

Jefleiaon  Parish  bua  and  bus  lulatad  farMni 

Lake  CAHrtee  bus  and  bus  rsteted  fadMas  « 

LoulBlma  State  Unl¥eB«y  HeaBh  ScteBoee  Center-ShrewBport.  tetemwdel 

»WBMport  bus  and  bus  relMBd  tadHee 

St  Tammany  Parish  partt  and  ride 

Alflaboro  intemnodal  fadHiea 

GriM«^tar  intenmdal  Tranaportalion  bus  hub  and  CNG  troteya 

HdyokePutoe  Center 

Menknadc  Valay  Regional  Transit  AuttKx%  (Ameebuiy)  buaes  and  bus 

Mammte*  VMtoy  Regional  Transit  Auttiortfy  (Lawtanoa)  bueaa  and  bus 


parking  fadRy 


UNOBUGATED 
ALLOCATION 

990,029 
960,029 
2,475,880 
5,197,852 
415,812 
090,029 
405.015 
2,970,087 
4,356.128 
2.970,067 
2.475.073 
2,970,067 
1,960.050 
371.281 
3,710.654 
990.029 
504.017 
405.015 
742,522 
3,584,104 
990,029 
900,029 
5.940,174 
406.015 
885,044 
7,826.121 
742.522 
1,091,864 
1.000.076 
1,287.036 
1,680^02 
3,143.342 
2.475.073 
1.130,087 
896.946 
1,960.058 
196,006 
200,000 
1,48SX>44 
1,960,058 
1,165,644 
306,012 
090,029 
1.460,303 
445.513 
990,029 
990,029 
742,522 
496,015 
405,015 
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■  Tort 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  9A 


PRIOR  YEAR  UNOBUOATED  SECTION  5309  BUS  AND  BUS-RELATH>  ALLOCATIONS 


STATE    PROJECT 


,...^— ..-•^. 


ME 
ME 
MD 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Mt 
Ml 
Ml 
Ml 
Ml 
-  Mi 
Ml 
Ml 
Ml 
Ml 
MN 
1^1 


MS 

MS 
MS 
MS 
MO 
MO 


MstooWMt  buMS  Hid  bus  1 

MomcnuMB  inHnnocw  tacMMa  ana  pancing  n  rncnDuigrri.  Lnmnwr 

SatarrVBavarty  InlannocW  C«ntBr 

s>pnngnKi  uiMon  amon  rannoaH  ncKy 

Autxim  ittoiiiuM  factty  and  paiMng  garao^ 

Slatowidu  busaa 

Slaftowkto  buaaa  and  bus  tedWas 

Algsr  County  PuMc  Transit 

AnMum  County  Tranaportaton  busae 

Bany  County  Transit  busas 

Bay  AiBa  Transit  Authority 

Banian  County  Oapartmsnt  of  Planning  and  Pubtic  Wort(S  buses 

Blua  Watsr  Araa  Tranaportatton  Convnissnn  bus  fadMas 

CapiW  Ansa  Transfxvtalion  Aultiority  busas,  bus  tacWss.  and  aqupnwnt 

CtMrtavoix  County  Pubic  Transit 

Ciiy  of  NIss  busas  and  bus  tsdWss 

Crawfoid  County  Tranaportalian  Authority  busaa 

DaRa  County  Transit  Authority 

Easism  UP  TranaportaBon  Aulwrily 

Qiaaly  I  ■user  Tranaportation  Authority  bus  and  bus  faciWas 

Haibof  Transit  txis  aivJ  tNJS  (adMas 

Intanaban  Tranatt  Authority  buaaa 

Intsnirtian  Transit  Partnanh^  suifioe  Iraraportalion  oentar  (Grand  Rapidi) 

Ionia  Aiaa  Tranaportalon  Oiat^a-RidB 

IsatMia  County  (adWes  and  aquipmant 

Kalamazoo  County  Cai»A-Van  busas  and  aquipmant 

lUkasIca  Pubic  Tranait  buaas 

Uwlngston  Essentisl  TranspoctsHon  Saivioe  busas  and  aqu^manl 

Ludhgton  Transit  FacHty 

MarquattB  County  Transit  Authority  busas  and  bus  tectty 

Midtartd  County  busaa 

Mian  Pubic  TrHwil  buaas 

Muskagon  Araa  Transit  Syslsm  tadMy 

Northam  Oaldand  Transportation  Authority 

Otsago  County  Pubic  Transit 

Saul  Sta.  Marie  dnMHida 

Stalewids  busas  and  buatadWias 

Van  Buran  County  Pubic  Tranat  buses 

Grind  Rapida/Gftert  buses  and  bus  tacWas 

Graalar  Minneeota  Transit  Authority  bus.  paralraneit  and  tranalt  hub  (MNOOT) 

Matoo  transK  buaes  and  bus  fadttse  (Twin  Ciias) 

Mooftiead  busas,  bus  faditles.  and  aquipmsnt 

ItoiMr  County  Pubic  Transi  MialiM  tocSy 

Rush  Una  Contdor  buaea  and  bus  fadMas 

Broakha«an  muli^nodri  tac% 

Harrison  county  muM-«nodal  facMas  and  shutlte  service 

nflOMOuiy  vNBiTTioaB  racMy 

JscfciOH  wuiMmdti  fcMwportBion  only 

Cab  Cera  pan*ana«  taca^ 

Kanaas  CHy  bus  rapid  tTMSit 


UNOBUOATED 
iUJjOCATWM 

495,015 

475.076 

496,015 

3.960,116 

247.507 

2.970.067 

6.036.483 

196,006 

65,142 

73,262 

247.S07 

196.006 

1.485.044 

7,565 

123,754 

41,581 

173.256 

59,402 

99.003 

346.510 

196.006 

81.162 

4,950,145 

281.168 

224.737 

128,704 

247,507 

244,537 

495.015 

990.029 

297.000 

99,003 

1,633,548 

148,504 

297,009 

87.123 

1.960,056 

198,996 

207,906 

136,520 

1,441,466 

99,003 

495,015 

495,015 

990,029 

2.666.794 

3.465,102 

1,980,066 

465.015 

2.475.073 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLESA 


PRIOR  YEAR  UNOBLIGATED  SECTION  S30>  BUS  AND  BUS-RELATED  ALLOCATIONS 


STATE    PRO.IECT 


MO 
MT 
MT 
MT 
MT 
NV 
NV 
NV 
'  NV 
NV 
NH 
NH 
NJ 
NJ 
NJ 


MhaouiiPadlicOapot 

BHngs  Logan  mtMnabonal  airport  bus  tHirinal  and  tadRy 

Statewide  bus  and  bus  faUWas 

Araa  VI  agency  on  aging  bus  ftctty 

RavaS  County  Cound  on  aging  bus  facWy 

Las  Vegas  Boutewaid  Nortti  Corridor  BRT,  deen 

Re^onal  Transport  Commission  of  Souttwm  Nevada  bus  rapid 

Reno  Bus  Ri^  Transit  hi^-capadty  artiaiMafI  bueee 

RencySpatfcs  buaes  and  bus  fadWee 

Reno  Suburban  transt  coMhes 

OranilB  Stale  Cla«  CHaa  CoaNion  CN6  buaes  and  tedWas 

Town  of  Oasipea  muMnodal  visitar  cenMr 

Bergan  bHarmodai  atalons.  p«k  and  ride  and  shuMa  service 

Middtaew  Coucily  jftMy  traneR  bueee 

Trankm  Ral  Statton  rahabWBBon 

LasCnioeabuSbB 

Las  Cnnas  miBrmodal  iranait  tadi^ 


vaaga  oTTaos  Sid  Vaiay  bus  and  bus  fadiiae 

Weat  Side  Traneitodl^  and  buses 

Bini^temlon  infmnodal  tenrtnal 

Greater  Glens  Fall  TranaX  bus  tadi^  ranovaion 

Long  Wmd  Rai  Road  Jamaica  intennodal  1 

ClyofKingManbuaeB 

Martin  Saaat  Statton 

City  of  MiddMown  busas  and  bus  1 

New  Yoric  City  Dapt  of  Tranaportatton.  CNG  bueee  and  1 

Pettwnfeoiay 

Rocheeter  bueee  and  fadHea 

Statton  Plaza  oommuter  pattdng  M 

SuBvan  Coun^  CoardbMtad  Pubic  Transportatton  Service  bus  tadl^ 

Tompkins  County  intammM  fadihr 
Weitehsster  County  Be»Une  low  enHseion  buaee 

andniraltfanatwaMclaa 


NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NC 

ND      SMBwida  buaee  and  bus 

OH      ABanoe  imannoiM  tadHy 

OH       Butter  County  bai»Ktad% 

OH      Dayton,  Wrig|M>unbarTrMaRAoaaae  Project 

OH      Itatewliliitiiiiiianliiiii*!''*'"  "*^ 

OK      OldehomiDaprtnartorTransportatoifcansit  program  buaee  and  bus 

OR  ClackamnCoun^eouttioanidorlranaitimprmamente 

OR  FortCWaopShuttfeigayateiii 

OR  MiwaukaeTraneftCetttr 

OR  RogueVattayTrw*DlrtrJcl.CNObusaa  ' 

OR  WaKO  County  bueee  (M»Colun*iteCoundl  of  Gowmmerti) 

PA  AltoonabusfacB^(TEAr21) 

PA  Alar^nen  intornKxW  h^biiJ  uiMhn  wiU 

PA  Aiae  Transit  Autwrity  of  North  CanW  PA  busae  and  bua 

PA  Budcs  County  mmnodaltaci^impnwamei* 

PA  Butter  Towneh»  muXwodii  iranilar 


UNOaUGATEO 
AUJOCATION 

465,015 
68.000 
990.029 
544,516 
564.017 
1,732.561 
4,455.131 
1,485,044 
3,960,116 
495,015 
990,029 
1,584.046 
2.326,588 
398.012 
2,475.073 
405.015 
1.980.056 
837.744 
486.015 
3.420.709 
1.960.068 
406.015 
2.970.067 
240.000  t 
321.759 
320,000  I 
2,475.073 
257,408 
960,029 
496.015 
485.015 
57,778  I 
1.485.044 
2.444.888 
2.144.868 
iMO.029 
960,029 
2.722.580 
3.313.2S6 
2.970.087 
3.712.009 
790.858 
198.006 
841.525 
103.953 
2.970.067 
466.015 
960.029 
7«.S22 
245.015 


■<%>. 
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FEDERAL  TRANSIT  AOMNISTRATION 
TABLE  «A 


PRIOR  YEAR  UNOBUQATED  SECTION  5309  BUS  AND  BUS-RELATED  ALLOCATIONS 


STATE  PROJECT 

PA  Calowhl  bus  gangs  raptaoamant 

PA  CT<yta  County  operation*  »nd  nuintenance  fadWy 

PA  County  of  LackaMnna  Transit  bus  fadWy 

PA  Ooytaatown  Aim  Regional  Transit  busas 

PA  Fayeaa  County  Transit  fadly 

PA  Horehey  ulaiini'iiW  transportation  osntar 

PA  LaHigh  and  Northawplon  Transportation  Authority  bus  facWy 

PA  Luzama  County  Transit  Authority  buses 

PA  Monroe  County  Tranaft  Authority  park  and  ride 

PA  Montgomery  County  intannodaltecJity 

PA  Red  Roee  transit  transfer  center 

PA  SartheaataiTi  Pennsylvania  Transportation  Authority  tradclaes  trolays 

PA  Sonienat  County  Transpiration  Syslini  buses 

PA  Wlcas^anelntannodal  facility 

PA  Yori(  County  bus  replaoament 

Rt  Providence  transportatiQn  iiHjnitatMi  center 

Rl  Statewide  buses  and  bus  fecMes.  Rhode  Islwid 

SC  StUBwida  buses  and  bus  fadMy 

SD  OgWa  Sioux  Trtebuees  and  bus  tadMiaa 

TN  Mernphis  Inlemalionsi  Airport  Mitarmodal  facSty 

TN  StaiawidebuaesandbusfecWas 

TX  Abiane  txjs  wplar:anMnt 

TX  Austin  Metrobus 

TX  Brazos  Transit  ADA  connpient  buses 

TX  Brazos  Transit  busesforTeDcasAAMUniverBty 

TX  Brazos  Transit  buses,  inlannodal  ItcMtn,  and  paildng  faclly 

TX  Biane  Transit  park  and  ride  fadHy 

TX  BnwnsvlemuHmodallSBcSty  study 

TX  C4«)italMekoperi(  and  ride 

TX  CMyofHuntsvaabueee 

TX  ConnadianCapiMProtact  for  Community  TranrtPadMaa 

TX  ElPaaobuaes 

TX  Fort  worth  TranaportattanAulhori^CNGbuaos 

TX  Fort  Worth  KMannodBlcenlBr  parte  and  ride  fadi^ 

TX  Fort  Worth  9th  Street  TransDar  Statkm 

TX  Houakm  Mam  S«aet  Corridor  maalar  plan 

TX  Uberty  County  buaae 

TX  Sun  MekD  buses  and  bus  fadHiss 

TX  Waco  Tranait  maimanance  and  adnWsUalion  fedWy 

TX  Woodtands  District  peril  Md  ride 

UT  Utah  Transit  Authority  and  Parte  C«y  Transit  buaes 

VA  CokxiialWHanMtxirgCNO  buses 

VA  Oraatw  Richmond  TranstDosmtoefnTranetCemar 

VA  Hanplan  Rq«1s  rsgkmal  buaes 

VA  Roanoke  Area  Diat^-Rida 

VT  Vermont  PubHcTraneitaltemaliMfueimybrid  buaes  and  faca^ 

VI  Vkgmistsnds  Transit  (VITRAN)  buses 

WA  C»yofKenttacll»/SoundTrans«.>ans»and>rana>raialadl 

WA  Evamit  Transit  buses  and  vans 

WA  IssaquahHisNandapwk  and  ride 


UNOBLIGATED 
ALLOCATION 

3.267.096 

742,522 

495.015 

99,003 

990,029 

1.237,536 

495.015 

77.009 

504.017 

240,001 

495.015 

990.029 

247.507 

990,029 

990.029 

1.485.044 

1.599.999 

9.900.290 

2,227.586 

1.722.650 

4.463,696 

495.015 

742.522 

396,012 

742.522 

742.522 

396,012 

99.003 

495.015 

495,015  ' 

247,507 

495,015 

1,237.536 

495.015 

1,584.046 

495.015 

371,261 

485,015 

1,633,548 

495.015 

66.827 

990.029 

990.029 

3.465.102 

990.029 

1,960,058 

405.015 

801.026 

1.732,551  . 

1.960.068 


Pw>s«rs 


Pae**<*t 


FEDBtAL  TRANSIT  ADMMiSTRATKM 
TABLE  SA 


PRIOR  YEAR  UN<»LJGATED  SECTION  S309  BUS  AND  BUS-RELATED  ALLOCATIONS 


STATE    PROJECT 


WM  King  County  TransKOrtentadDeMetopnibrtPrQiects 

WA  Snohomish  county  transR  buses  end  bus  teilies 

WA  Spokane  Transit  Authority,  buses  and  bus  tadWas 

WA  Sound  Transit  tagtanaltransft  hubs 

WV  HuntngkmTri-StalBAutKirilybustacay 

WV  MorgankMmlntamvxWparidngtod^ 

WV  StalBWide  buses  and  bus  «BdMas 

Wl  StalBindebusea,busfacatieB.andequf)msnt 

wr  StUawidebusssandbusfacMiss 

WY  Southern  Talon  AraaRapkl  Transit  bus  facMy 

SuhlamlFr2$»2  VmobBgatei  AOocaaoia 


liNOBUOATED 
ALLOCATION 

990.029 

1.980,058 

990,029 

065.000 

742,522 
1^0,068 
1,460,116 

720.000 

1.820,073 

."NeXMS 


TOTAL  UNOBUQATED  ALLOCATION 


$603,81S416 


FiKsl  Ymhs  1996.1999  and  2000  ExtondMl  ASocaOom 

AL  Tuscaloosa  Intennodal  center.  1999 

AK  Port  MackenzieAlpper  Cook  kMinlHmodaltacfl^.  2000 

MA  Swarapeoolt  buaes,  2000 

NY  Bhaca  inlermodal  tranaportaion  oanlar,  2000 

PA  imammdalPartdngfaca^,  Fayeaa,  2000 

PA  WtaMngtonCoun^hilarmodaKacaes,  buaes  and  bus  «B[ 

PA  waiasBarreMamradalfBcMy.2000 

PA  W«ca»San«lnlennQdaifacaty,1999 

PA  wa(as«aneiraBnnodalfacll^.1998 

VA  Fair  Lakaa  League,  2000 


-H 


, 

$1,935,375 

c 

3,208,368 

/ 

63,772 

1.103732 
445.901 

ias.2000 

618,080 

1,226,389 
1,240J825 
1.465,794 

* 

186,219 

Total  EwHiyHd  JUIoiallniia 

«  ThS  pRRMgn  at  SMlan  S23  «r«w  Py  3009  DOT  AnnepritfioM  Att 
TMMportNonltaMewMntAdmMMaianbuMkttta 

b/ Tlw  FY  2003  CoalMnos  Retort  pmMM  dMaoMian  tar  famb  ■ 
rMriltwmaaaavslMatartNCIQrariaddMHnbuMsaM  ta 
•  tar  TonvktM  Coun^  bus  aid  bu>  I 


d  P1odcfrti>iHrfcri«miiniBOtiiiuliluMirttasd»l»i 
tlwFY200SOfliHwine»WapertwHB««*ad«»i««ic 


ffl^OHSMcf 


SneiBBM  PlMBl«>10S4«Star 


•  ki  iMri  jfairaan  tarSM  TompMM  ooMaaMM  ■■• 
I  (SS3O,O0O)  and  Cly  or  NneMon  MMM  (tMS.OOQ).  ■« 
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FEDERAL  TRANSIT  ADMINISTRATION 
TabtelO 


FY  2003  NATIONAL  PLANNING  AND  RESEARCH  PROGRAM  ALLOCATIONS 


STATE    PROJECT 


AL  AubunUnivereity  campus  transit  ayitsm.AL 

AL  Center  for  Composites  Maniiacturing.AL 

CA  CALSTART/West  bus  rapid  transa 

CA  Santa  Barbara  Electnc  Trsnsportation  Institute,  CA 

DC  Joblinks/Community  Transportation  Association 

DC  Project  ACTION  (TEA^1)  ^  . 

PL  University  of  South  Florida  for  urtMmtransi  research 

IL  Rockford-Belvidere  transit  feasisility  study,  H. 

MA  PVTAelectrtcbusproiect,MA 

ME  National  deployment  oflTN  America.  ME 

Ml  Detroit  airport  rail  project.  Ml 

Ml  Detroit  area  regional  transportation  aulhortly  studies.  Ml 

MN  Hennepin  County  community  transportation,  MN 

NO  North  Dakota  transit  certer 

NV  Zinc-air  2sro  emission  bus,  NV 

PA  National  bio^errorismciviiiBn  medical  response  center,  PA 

TN  Electric  Transit  Vehide  Institute.  TN 

UT  Transit  usage,  home  interview  survey  study,  UT 

WA  Rich  Passage  passenger  ferry  project,  WA 

WA  Washington  stale  femes  wirelese  connection  project,  WA 

WV  WVUe)d»ust  emissions  testing,  WV 

—  Clean  moMity  and  transit  enhancements 


ALLOCATION 

$372,563 
894.150 
993.500 
422,238 
496.750 

2.980.500 
248,375 
198,700 
745.125 
298.050 
198.700 
347.725 
993.500 
397.400 
745,125 
745.125 
496.750 
298,050 
794,800 
794,800 
993,500 

1,987,000 


TOTAL  ALLOCATION 


$16,442,426 
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FEDERAL  TRANSIT  ADMMB-mATION 
TABLE  12 


FY  1998-2003  APPORTIONMENT  FORMULA  FOR  FORMULA  PltOGRAM 


ttrttmt  rf  ForMh  F»»d«  AvJhMe 
SMUonSSIO:       24%         SlatM  -aHocaladto 
S*ctlon8311:      •47%        NanwtMtodArMa 
SKtlon5307:     9143%       UrtanlZMl  AraM  (UZA) 


Of  WOPrqf  w 

onst8l9%  nonurtMnind 


UZA  PoP'htiw  M**  Wetrtiting  ¥»aon 


8Q.0OO-1N,a99  In  populllcn : 
(ApponioiMd  to  Oo«Hno«4 


•.32%  or  aMilable  SKtktn  S307  fund* 
SOK  ilpporttoiMtf  tesatf  00  p^poMton 
50%  ^pportkNMtf  taMtf  Off  ptyniMfon  X 


200,000  and 


InpopuMion:       00  J0%  of  ■milabto  SMtlon  S307  ftiMk 
MUZAs)  334>%(FljMdGrtd— yttoQ 

M.«1%(Noii-incMll«o  Portion  oTTtaf) 
—        allowt0.7fl%to*MtiUZAwttli 
M%  •  IhwdgutdowyiovomiovWctomM— 
40%  -  flaod 


ran  and  pop.  7M4I00  or 


4.30%  nMOonHvo'tallonorTlof) 

-  aitaoot0.78%tooaGiiUZAwttiicomiiwiM- 
rmllooxllJMd 


7M.000argn 

MilootaporatlnB  coot 


60.71%  CBUo'Tior) 
90.0%  (Non-inconlivoftrtlanorTlor) 

73.30%  for  UZAs  with  population  1.000.000  or  | 
50%  -  bM  lovonuo  voMdo  miloo 

20%  •  papHtaHon  X  popuMlon  donolty 
20.01%  for  UZAo  pop.  <  1,000,000 

50%  -  bua  fMOiMM  voMcIo  miloo 

28%  -  papulation  K  dMMi^ 
0.2%  nneontlwt"  Portion  of  Tlof) 

r  miloa  X  two  paaaonpor  mllootaporaUna  coot 


Indudw  an  IbcM  guMMHV  aodM.  niGh  a  hwinrran,  ooMKo 


raH.  NgM  nM.  troatykus,  MiW  MMway. 
idHOVI 
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FEDERAL  TRANSIT  ADMMBTRATION 
TABUEIS 


FY  1998  -  2003  SECTION  6300  FKED  GUCEWAY  MODERNIZATION  PROGRAM  APPORTIONMENT  FORMULA 


Ttorl 


Tlar2 


HrH  $407.700-000  to  ttw  Wtowlno  irw: 


BaWmora 

$            8.372.000 

Boston 

$           38>«8.000 

CMcaQcWN.W.  IndMiM 

$           78,160.000 

CtoMlWKl 

$             0300.600 

NMvOrlMns 

$             1.730,688 

NMvYorfc 

$         170334,461 

n.  B.  IVVOT  «^M^Wy 

$           60304,683 

$           68,924,764 

PMiburQh 

$            13,682.463 

SanFrandaco 

$           33380371 

SWConnacticut 

$           27,786300 

N«tS70.000.000aatolkMra: 

Tiar2(A):  90parc« 

to  ottiar  urtoaniiad  araaa  wWi  fl»d  guMaaray  Kara  in 
Arae  Formula  Program  Naad  guklMvay  tiar  foraiula  «K:tors 
modamtoHon  program  In  FY  1997. 


to  araaa  ManlMad  in  Tiar  1;  TIar  2fB):  60  porcant  la 
atlaMtaovanyaars.  Funcia  ara  aWoeatad  by  ttw  Urtoartwd 
war*  uaad  to  apportion  fUnda  for  the  fixod  guldaway 


TIar 3  Mitflg-TOOOOOaafoMofa:         Pitaburgh  61.76%;  Claimland  10.73%; 

an  othar  araaa  in  TIar  2(B)  by  tha  aama  llxad  guidaway  liar  formida  factors 


6.79%;  Md  21.72%  ia 
In4lacalyaar1907. 


to 


Tiar4  Myctiia6.600.000aateilo«i»»:      AHaigMa 

I  yaor  1997. 


uBing  ttw  aama  yaar  IIxmJ  gtMaway  tiar  formula  factors  uaad  m 


TIarO 


TIarl 


itorttTOilOOOOOaafDioira:  68%toltia11aiaasMai6illadlnTlar1,  and  38%  to  all  ottiar 
currant  UrbMricadArasFonnula  Program  lixadguldaway  liar  formula  factora.  Anyaagmant 
7  yaws  oW  In  Iha  yaw  of  tha  apportloranant  wH  ba  daMad  from  tt 


uaing  Ilia  moat 


ttiatlalaaalfian 


ttoctigoooooooaatelloafa:       60%totha11  wa«ldantifcdinTlw1.and40%toa6 
currant  Urbantead  Araa  Formula  Program  llicad  guidawriy  Mw  formula  fadora.  Ai^ 
old  In  ttw  yaw  or  tha  appomonmsnt  wW  ba  daMBd  from  Iha 


uaing  Ihamoot 
laasltan7yaora 


Tlw7  RamaWnoamouniaaafDMoars:  60%lotlia11  arsaaidarMadlnTlw1,and60%loal 

currantUrbanliad Araa Formtia Program llaadguldawayfDrmi^fMtora.  Aiy 
oWmthayawofttaapportloranantwIOba 


using  tha  moat 
lalaaathanTya 
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FEDBtAL  TRANSIT  ADMMBTRATKMI 
TABLE M 


FISCAL  YEAR  2003  FORMULA  GRANT  APPORTKMMENT8  -  UNTT  VALUES  OF  DATA 


Ssction  S307  UitMnbMl  Araa  Fomuita 
Urbaniaad  Araaa  Ovw  1300300: 


ProQi'wn  •  BusTisr 


PopuWion  X  Oawlly 

Bus  Itevanua  VaMda  Mia . 

Undw  1,000300: 


PopulaUon 

PopuMion  X  Omsity . 


Bua  Rwmmia  VaMda  MNa 

Bua  inoantiva  (PM  danOh 

BuaPMxBuaPM" 
Oparating  Coat 


Section  5307  Urtwnizod  Aroa  Fonmuia  Program  -  Fixsd  GuidmMqf  Tiw 

Find  Guldsw^  Ravanua  VaMda  Mia 

FiNid  Gtidaway  Routs  MHa 

Commular  Rail  Floor „.        $7,368312 


FlxadGiSdawaMPMxFixadGuidaaitPM« 
OparabngCoat 
Commutar  Ral  bicantiva  Floor 


$339,116 


Section  5307  Uitoanizad  Araa  Fonmuia  Program  •  Aims  Undw  200.000 


PopuiaHon  X  Dmai^ . 


Ssction  5311  Nonurtanizsd  Area  Fomuila  Progivm 
PopidMhiii .— .— ...« —^ 


UNn*  VALUE 


$2.8>70a20e 

$ftO06T^?ff6 
$0.40171361 


tj  MtlfM'M 
$0.00115766 


$030686778 


$0.61349197 
$33,706 


$634106042 
$030266114 


$2.66682565 


saeiion  5309  capnw  f 

TOgiam  -  i-ixaa  t 
Tlar2 

jwoawy  wool 
Tlar3 

trmsBDon 
Tlw4 

T1w6 

nM-6 

Tiw7 

LaglaMlvalyapacllMAn 
RavwMiaVahiclalMa 
RoulaMla 

OltiarUrtMnbad  Araaa: 

RoulaMla 

MB: 

$033043443 
$2,122.43 

$0l16377380 
$4,772.78 

$030679309 
$16833 

$0.13683131 

$0.13663131 
$733232 

$0.03706283 
$2,74633 

$039060464 
$238436 

$032449022 
$1312^ 

$030073024 
$2354.74 

$0.12913996 
H.466  19 

$0.63462312 
$18,810.70 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  IS 


2000  CENSUS  URBAMZEO  AREAS  WITH  POPULATION  200,000  OR  GREATER  ELKMBU  TO  USE  FY  2003 
SECTION  5307  FUNDS  FOR  OPERATING  ASSISTANCE 


Stote    Urtmilz»d  Ar—  D<«ci1pMon 

AL      Huntsvae.AL 


PopuMon 


FY  2003 
FY  2002         Opwating 
Appoctloniwnt    Umltrtlon    al 


CA 

CA 


CA 
CA 
CA 
CA. 
CO 
CT 


CT 

PL 

FL 
FL 

GA 

ID 

IL 

IL 


IN 

MA 
MA 


Anlloch.CA 

Indio-Calhedral  City-Palm  Springs,  CA 

(Indio-CtMdiala,  CA  -S621.797) 

(Pakn  Springs,  CA  - 11 ,227,81 1) 
Lancaster-Palmdale,  CAT 
Santa  Rosa.  CA 

Victorviile-H«s(wria-Apple  Valley,  CA 
Temecula-MumMa.  CA 

Fort  Collins.  CO 

Bridgeport-Stamford,  CT-NY 
(SUmfom.  CT-NY  -  S5.332.B60) 
(NOMMk.  CT  -  t4.343,S66) 

Hartford.  CT 

(BrMol,  CT  - 1983.277) 

(Nw  BriWn.  CT  -  81.841.17«    ^ 

Port  St.  Luda.  FL  j, 

(Fort  Piwe»,  FL  -  $1,142,501) 
(Stunt,  FL  -  $838,706) 

Bonita  Sprirtgs-Naptes.  FL 
Tallahassee.  FL      

Savannah,  GA 

Botoe  City,  ID 

Round  Lake  Beac»t-M<Wiry-Grayslai(e.  IL-VM 
Criicago.  IL-IN 

(Aurora.  IL  -  $2,290,318) 

(Ciytiil  Laka,  IL  -  $746,464) 

(Elgn.  IL  -  $1,862,124) 

(MM.  L- $1,910,334) 

EvansvMe.  IN-KY 


213,253 

$1,677,473 

$1,677,473 

217.591 

$1,914,688 

$1,914,688 

254.856 

$1,849,608 

$1,849,608 

263.532 

$2,206,544 

$2,206,544 

285.408 

$2,636,339 

$2,636,339 

200.436 

$1,311,837 

$1,311,837 

229.810 

„$1^47,633. 

206,757 

$1,156,197 

$1,156,197 

688.890 

$9,676,425 

$9,676,425 

851.535 


270.774 


$2,824,453     $2,824,453 


$1,982,206     $1,982,206 


221,251 

$954,953 

$954,953 

204.260 

$1,617,975 

$1,617,975 

208.886 

$1,824,225 

$1,824,225 

272,625 

$2,021,464 

$2,021,464 

226,848 

$1,088,609 

$1,088,609 

8,307.904 

$6,599,240 

$6,599,240 

Bamstat>le  Town.  MA 

Boston,  MA-NH-RI 
(Brockton.  MA  -  $1,906,558) 
(LowM.  MA-NH  -  $2,308,928) 
(Taunton,  MA  -  $487,189) 


211.969 

$2,251,898 

$2,251,898 

243.667 

$538,120 

$538,120 

4.032.484 

$4,760,673 

$4,760,673 

MD 

MO 

MS 

NC 
NC 
NC 

Battlmore,  MD 

(Annapolit.  MD  -  $858,335) 

Springfield,  MO 

Gulfport-Bik»d.  MS                 ' 

Winston-Salem,  NC 

Asheville,  NC 

Greenstwo.  NC  ,. 

Uttcoln.NE 

~  AltanticCily.  NJ" 

"PoughkeepalB-NewAurgh,  NY '" 

(Pcu»toaprta.  NY  -  $1,507,504) 
(NMaturgh.  NY  -  $717,843) 

I 

2.078,354 

' il5X»4 

206,784 

rnioo 

221.570 
267,884 

226.582 

227.180 

351,9K 

$8!S8.335 

$1,748,930 

$1,887,127 

$1,811,413 

$988,044 

$2,211,540 

$858,335 

$1,748,930 

$1,687,127 

$1,811,413 

$968,044 

$2,211,540 

HE 
NJ" 
NY 

$2,858,781 
~$l"S42;968 
»i»;i47 ' 

$2,858,781 
»,Ja5,M7 

1o(  2 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  15 


2000  CENSUS  URBANIZED  AREAS  WITH  POPULATION  200,000  OR  GREATER  EUGIBLE  TO  USE  FY  2003 

SECTION  5307  FUNDS  FOR  OPERATING  ASSISTANCE 


Urt>iitead  Area  DeacripMon 


FY  2003 
FY2002         OparaUng 
PopuMion      Apporttonmant    Liiiiltation   ai 


OH 


Yotatgatown.  OH-PA 

(Sharon.  PA-OH  -  $466,043) 

OH      Cincinnati.  OH-tO(-IN 

4.842) 


:/ 


.  OH-tO(-IN 

1.  OH -$1^.1 


417.437  $465,043        $465,043 

1.503.262  $1,384,842     $1,384,842 


OR      Eugene.  OR 

OR Satem^W i 


PA      RaaOna,  PA 
PA  ,    Lancaater.  PA 

PR     Aguadlia-lsabetah^^  Sebastian.  PR 
PR      San  Juan,  PR 

(Caguat.  PR  -  $2,811,557) 

(Cayay,  PR  -  $831,273) 

(Humacao,  PR  -  $719,451) 
(ya|gPf^iM»ai^P«-_»lJJ!»2.9«9 

Rl      Providence,  RI-MA 

(Nawport.RI-tBM.329) 
' (Fal  mm.  VMV  -  $2.061,153) 

TX      Lubbock.  TX 

TX      Denlon-LawiBvla.  TX 

(Danlon.TX-$S99.S7q 

l.Ji*«*|»i»J?LrJ'f!5'.''*9^._ 

VA      Richmond.  VA 

I,  VA- $1,018,967) 


224.049 
.207,^ 

240,264 
323.554 

'  299i086 
2,216,616 


1,174,548 


202,225 
299.823 


$2,559,936  $2,559,936 

$2,070^1  -*?j.Q7P..221. 

$2336,637  $2,636,837 

$2,258,871  $2,258,871 

$i;i4e.9e4  $f.148.M4 

$5,925,223  $5,925,223 


$2,695,482     $2,695,482 


$1,939,424     $1,939,424 
$1,291,722     $1,291,722 


818.836  $1,016,957     $1,016,957 


« Itw  wmunl  tftowniopiaaartt  Via  maidmuni  amoirt  aioaaHs  m 
FY  2003  apporttonnMnl  Is  tan  am  •»  maxknum.  FTA  «■  tat  9ta  opatamg 
ai(eaad«iaFY2003appertloniiw«.  HowsMr.ftmdiaraMAIacltotieona 
ba  atHuilad  aoootdkigly. 

Nota:  For  lnteima«onal  pupaiai.  9ia  MUnid  1990  can—  m 

an  exMkis  urtanHsd  araa  or « IsaM  200.000  popuMian  aro  tfiowi  ki 


a»  Pubi.  107-232.  In 
anlManea  HiSgal.  m  TEAM^MW).  al  an  amount 
ta(«Ma  raquMd  for  Tranot 


(las*  tian  200,000  populalian)  that « 
2000 


xars 
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3  CFR 

Administrative  Orders: 
Memorandums: 
Memorandum  of 

February  12,  2003 10141 

Presidential 

Determinations: 
No.  2003-15  of 

Febmary  13,  2003 10651 

Prodamatioiv: 

7648 10641 

7649 10643 

7650 10645 

7651 10647 

7652 10649, 

Executive  Orders: 
4601  (Amended  by: 

13286) 10619 

10113  (Amended  by: 

13286) 10619 

10163  (Amended  by: 

13286).- 10619 

10179  (Amended  by: 

13286) 10619 

10271  (Amended  by: 

13286) 10619 

10448  (Amended  by: 

13286) 10619 

10499  (Amended  by: 

13286) 10619 

10554  (Amended  by: 

13286) 10619 

10631  (Amended  by: 

13286) 10619 

10637  (Amended  by: 

13286) 10619 

10694  (Amended  by: 

13286) 10619 

10789  (Amended  by: 

13286) 10619 

10977  (Amended  by: 

13286) 10619 

11016  (Amended  by: 

13286) 10619 

11046  (Amended  by: 

13286) 10619 

11079  (Amended  by: 

13286) 10619 

11139  (Anr»ended  by: 

13286) 10619 

H 1 90  (Amended  by: 

13286) 10619 

11231  (Amended  by: 

13286) 10619 

1 1 239  (Amended  by: 

13286) 10619 

11 366  (Amended  by: 

13286) 10619 

11438  (Amended  by: 

13286) 10619 

1 1446  (/Vmended  by: 

13286) 10619 


11448  (Amended  by: 

13286) 10619 

11623  (Amended  by: 

13286) 10619 

11645  (Amended  by: 

13286) ......10619 

1 1800  (Amended  by: 

13286) 10619 

11858  (Amended  by: 

13286) 10619 

11926  (Amended  by: 

13286) 10619 

11965  (Amended  by: 

13286) 10619 

12002  (Amended  t)y: 

13286) 10619 

12146  (Amended  by: 

13286) .10619 

12148  (Amended  by: 

13286) 10619 

12160  (Amended  by: 

13286) 10619 

12188  (Amended  by: 

13286) 10619 

12208  (Amended  by: 

13286) 10619 

12341  (Amended  by: 

13286) 10619 

12382  (Amended  by: 

13286) 10619 

12472  (/^mended  by: 

13286) 10619 

12501  (Amended  by: 

13286) 10619 

12555  (Amended  by: 

13286) 10619 

12580  (Amended  by: 

13286) 10619 

12656  (Amended  by: 

13286) 10619 

12657  (Amended  Ijy: 

13286) 10619 

12699  (Amended  by: 
13286) 10619 

12727  (Amended  by: 

13286) 10619 

12728  (Aniended  by: 

13286) 10619 

12733  (Amended  by; 
13286) 10619 

12742  (Amended  by: 

13286) 10619 

12743  (Amended  by:  , 
13286) 10619 

12777  (Amended  by: 
13286) 10619 

12788  (Amended  by: 

13286) 10619 

12789  (Anoended  by: 

13286) 10619 

12793  (Amended  by: 

13286) 10619 

12807  (Amended  by: 
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13286) 10619 

12824  (Amended  by: 

13286) 10619 

12830  (Amended  by: 

13286) 10619 

12835  (Amended  by: 

13286) 10619 

12870  (Amended  by: 

13286) 10619 

12906  (Amended  by: 

13286) 10619 

12919  (Amended  by:  . 

13286) 10619 

12977  (Amended  by: 

13286) 10619 

12978  (Amended  by: 

13286) 10619 

12982  (Amended  by: 

13286) 10619 

12985  (Amended  by: 

13286) 10619 

12989  (Amended  by: 

13286) 10619 

13011  (Amended  by: 

13286) 10619 

13076  (Amended  by: 

13286) 10619 

13100  (Amended  by: 

13286) 10619 

13112  (Amended  by: 

13286) 10619 

13120  (Amended  by: 

13286) 10619 

13130  (See:  13286) 10619 

13133  (Amended  by: 

13286) 10619 

13154  (Amended  by: 

13286) 10619 

13165  (Amended  by: 

13286) 10619 

13212  (Amended  by: 

13286) 10619 

13223  (Amended  by: 

13286) 10619 

13228  (Amendeckby: 

13286) 10619 

13231  (Amended  by: 

13286) 10619 

13254  (Amended  by: 

13286) 10619 

13257  (Amended  by: 

13286) 10619 

13260  (Amended  by: 

13286;  Revoked  by: 

13286,  eff.  3/31/ 

03) 10619 

13271  (Amended  by: 

13286) :. 10619 

13274  (Amended  by: 

13286) 10619 

13276  (Amended  by: 

13286) 10619 

13284  (See:  13285) 10619 

13286 10619 

13287 10619 

13288 11457 

5CFR 

110 10666 

Ch.  XIV 10953 

2416 10953 

2424 10953 

2429 10953 

2471 10953 

2472 10953 


6CFR 

9 10912 

15 10686 

17 10892 

21 10904 

7CFR 

301 11311 

319 9851 

911 10345 

944 10345 

959 11463 

982 .'. 11733 

984 10347 

Proposed  Rulm 

340 11337 

930 V 9944 

932 11340 

985 11751 

1218 11756 

1405 9944 

1499 9944 

8CFR 

1 10922 

2 10922 

103 10922 

217 10954 

235 10143 

239 10922 

1001 10349 

1003 10349 

1101 10349 

1103 10349 

1205 10349 

1208 10349 

1209 10349 

1212 10349 

1216 10349 

1235 10349 

1236 10349 

1238 10349 

1239 10349 

1240 10349 

1241 10349 

1244 10349 

1245 10349 

1246 10349 

1249 10349 

1270 10349 

1274a 10349 

1292 10349 

1337 ...10349 

9CFR 

50 10361 

92 10667 

Proposed  Rutos: 

317 11008 

327 11008 

10CFR 

40 * 10362 

150 10362 

430 10957 

Proposed  Rules 

40 10411 

150 10411 

430 ...11009 

490 10320 

12CFR 
PrnffMiiiri  Rutosr 

203 11010 

14  CFR 

Ch.  1 10145 


25 9854,  10365 

39 10147.  10149,  10152, 

10154.  10156,  10583,  10653. 
11467.  11469 

47 10316 

71 10367,  10369,  10654. 

11736,  11738 

97 10962,  10963 

Proposed  Rules: 

21 11475,  11759 

39 9947.  9950.  9951,  9954. 

10185.  10188,  10413,  10416, 
11014.  11015.  11342,  11476, 
11479.  11760.  11762.  11764 

43 11475.  11759 

145 11475.  11759 

15  CFR 

740 10586 

743 10586 

772 10586 

774.. > 10586 


16  CFR 

304 

9856 

18  CFR 

375 

9857 

388    

9857 

20  CFR 

625 

10932 

21  CFR 

165    

9873 

6lO 

10157 

1310  

11471 

PrOpOSSO  RUMS! 

1 ; 

10668 

Ill    

10418 

165 

9955 

22  CFR 

Proposed  Rules: 

211 


.9944 


24  CFR 

92 .10160 

906 11714 

Proposed  Rules: 

203 11730 

3285 11448 

3286 11452 

26  CFR 

1 10161.  10655.  11313 

20 10161 

25 10161 

31.. 10161 

53 10161 

54 10161 

56 10161 

301 , -...10161.  11739 

602 10161.  11739 

Proposed  Rules: 

1 10190 

27  CFR 

4 10076 

5 10076 

7 10076. 


28  CFR 

540 


29  CFR 

1404 


.10659 


30  CFR 

18 10965 

948 10178 

Proposed  Rules: 

70 10784 

72 10940 

75 10784.  1 1770 

90 10784 

950 .,. 10193 

31  CFR 

103 10965 

560 11741 

575 11741 


32  CFR 

171 


.11633 


33  CFR 

52 

117 


.9882 
.9890 


36  CFR 

Proposed  Rules: 

7 11019 

219 10421 

40  CFR 

52 10966.  10969,  11316 

62 10659.  10661.  10663. 

11472 

63 11745 

70 10969 

82 10370 

52 9892 

122 11325 

180 10370,  1t)377,  10972, 

10983.  11330 
Proposed  Rules: 

Ch.  1 10675 

52 11022.  11023 

62 10680.  10681.  11483. 

11484 

70 11023 

136 11770.  11791 

228 11488 

42  CFR 

412 :...10987 

Proposed  Rules: 

83 11924 

412 10421,  11234 

43  CFR 

Proposed  Rules: 

4100 9964,  11345 

44  CFR 


.10656 


28 11481 


61 

64 

...9895 
...9897 

206 

....9899 

45  CFR 

162 

..11445 

47  CFR 

0 

..11747 

2 

.10179 

90 

.10179 

73 

.10388. 

10664. 

10665. 
11335 

95 9900 

Propos6d  Rutes: 

54 10430 

73 10681,  10682,  10683. 

11345 

48  CFR 

1825 11747 

49  CFR 

1 10988 

107 11748 

190 11748 

191 11748 

192 11748 

193 11748 

195 11748 

198 11748 

199 11748 

219 10108 

225 10108 

240 1Q108 

1540 9902 

Proposed  Rules: 

192 9966 

50  CFR 

17 10388 

300 10989 

622 10180,  1 1003 

648 9905,  10181 

660 11182 

679 9902,  9907,  9924,  9942, 

11004 
Proposed  Rules: 

229 10195 

600 9967.  11501,  11793 

622 11794 

648 9968.  11023.  11346 


IV 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  12,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  in — 
Oregon  and  Washington; 
published  3-12-03 
Onions  grown  in — 

Texas;  published  3-11-03 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  program — 
Double  coverage;  third- 
party  recoveries; 
published  2-10-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Rubber  tire  manufacturing; 

technical  correction; 

published  3-12-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Non-rural  local  excfiange 
carriers;  high-cost 
support;  forward  lookir>g 
mechanism;  Delphi 
version;  published  2-10- 
03 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting: 
Alaska;  spring/summer 
migratory  bird  subsistence 
harvest;  published  2-10-03 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Trade  Agreements  Act; 
exception  for  US-made 
end  products;  published 
3-12-03 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Boeing;  published  2-5-03 
Domier;  published  2-5-03 


TRANSPORTATION     . 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Organizatk}n,  functions,  and 
authority  delegations: 
Administrator;  published  3- 
12-03 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iranian  transactions  and  Iraqi 
sanctions  regulations: 
l^umanitarian  activities  by 
nongovemmental 
organizations; 
authorization;  published  3- 
12-03 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 

Returns  and  retum 
informatkxi  disclosure; 
prohibitions  and  penalities 
for  unauthorized 
inspection  of  retums  and 
related  information; 
published  3-12-03 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementatk)n — 
Currency  dealers  and 
exchangers;  suspicious 
transactions  reporting 
requirements;  published 
2-10-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Conservation  Security 
Program;  comments  due 
by  3-20-03;  published  2- 
18-03  (FR  03-03782] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Loan  and  purchase  programs: 
Conservation  Security 
Program;  comments  due 
by  3-20-03;  published  2- 
18-03  [FR  03-03782) 

AGRICULTURE 
DEPARTMENT 

Administrative  practne  and 
procedure: 
Civil  rights  discriminatk>n 

complaints;  adjudk:atk)n; 

comments  due  by  3-17- 


03;  published  2-14-03  [Frf 
03-03565] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk; 
Zone — 
PacifK  cod;  comnients 

due  by  3-20-03; 

published  2-18-03  [FR 

03-03589] 
Atlantk:  highly  migratory 
species — 
Atlantk:  tunas,  swordfish, 

and  sharks;  comments 

due  by  3-17-03; 

published  11-15-02  [FR 

02-29086] 
Atlantk:  tunas,  swordfish, 

and  sharits,  and  Atlantk; 

billfish;  exempted  fishing 

activities;  comments 

due  by  3-17-03; 

published  1-10-03  [FR 

03-00520] 
Magnuson-Stevens  Act 
provisions — 
Domestk:  fisheries; 

exempted  fishing  permit 

applk:ations;  comments 

due  by  3-17-03; 

published  2-28-03  [FR 

03-04681] 
Domestic  fisheries; 

exempted  fishing  permit 

applk:ations;  comments 

due  by  3-17-03; 

published  2-28-03  [FR 

03-04680] 
National  standard 

gukjelines;  reviskxi; 

comments  due  by  3-17- 

03;  published  2-14-03 

[FR  03-03758] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Chemical  recovery 
combustk)n  sources  at 
kraft,  soda,  sulfite,  and 
stand-atone  semk:hemk:al 
pulp  mills;  comments  due 
by  3-20-03;  published  2- 
18-03  [FR  03-03701) 
Air  quality  implementatkxi 

plans;  approval  and 

promulgatk>n;  various 

States: 

California;  comments  due  by 
3-17-03;  published  2-13- 
03  [FR  03-03416] 

fihode  Island;  comments 
due  by  3-17-03;  published 
2-14-03  [FR  03-03698) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  servk»s,  special: 


Private  land  mobile 
servrces— 

Dedicated  short-range 
communk:atk)n  services 
in  5  850-5.925  GHz 
band;  comments  due  by 
3-17-03;  published  1-15- 
03  [FR  03-00812) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
General  and  plastic  surgery 
devk:es — 

Eight  surgical  suture 
devices;  special  control 
designation;  comments 
due  by  3-19-03; 
published  12-19-02  [FR 
02-31991) 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Chk:ago  Captain  of  Port 
Zone,  IL;  safety  zones; 
comments  due  by  3-17- 
03;  published  2-14-03  [FR 
03-03739) 
St.  Thomas,  U.S.  Virgin 
Islands;  security  zone; 
comments  due  by  3-21- 
03;  published  2-19-03  [FR 
03-03978] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Mountain  plover;  comments 
due  by  3-21-03;  published 
2-21-03  [FR  03-04152) 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulfur  operations: 
Documents  incorporated  by 
reference;  comments  due 
by  3-17-03;  published  1- 
14-03  [FR  03-00665] 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Glen  Canyon  National 
Recreation  Area,  UT  and 
AZ;  personal  watercraft 
use;  comments  due  by  3- 
18-03;  published  1-17-03 
[FR  03-01157] 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Scfiedules  of  controlled 
substances: 

Anabolk:  steroid  products; 
comments  due  by  3-17- 
03;  published  1-15-03  [FR 
03-00772] 
PERSONNEL  MANAGEMENT 
OFFICE 

Employee  responsibilities  and 
conduct;  comments  due  by 


3-17-03;  published  1-15-03 

[FR  03-00818] 
Retirement: 

Retirement  coverage  and 
service  credit  elections  for 
current  and  former 
nonappropriated  fund 
employees;  comments 
due  by  3-17-03;  published 
1-16-03  [FR  03-00819) 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 
Administrative  proceedings; 
timeliness;  comments  due 
by  3-21-03;  published  2- 
19-03  [FR  03-03915) 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  expiration 
date  extension;  comments 
due  by  3-16-03;  published 
12-9-02  [FR  02-30951) 

Privacy  Act;  implementation; 
comments  due  by  3-17-03; 
published  1-15-03  [FR  03- 
00828] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Transponder  continuous 
operation;  comments  due 
by  3-17-03;  published  1- 
14-03  [FR  03-00685] 
Ainvorthiness  directives: 

Bell;  comments  due  by  3- 
17-03;  published  1-15-03 
[FR  03-00328] 


Boeing;  comments  due  by 
3-17-03;  published  1-29- 
03  [FR  03-01957] 
Honeywell;  comments  due 
by  3-17-03;  published  1- 
15-03  [FR  03-00643) 
McDonnell  Douglasr; 
comments  due  by  3-17- 
03;  published  1-30-03  [FR 
03-02095] 
New  Piper  Aircraft,  Irx:.; 
comments  due  by  3-21- 
03;  published  1-27-03  [FR 
03-01679] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  3-2  f- 
03;  published  2-12-03  [FR 
03-03449] 
Airworthiness  standards: 
Special  conditions — 
Embraer  Model  170-100 
and  107-200  airplanes; 
comments  due  by  3-20- 
03;  published  2-3-03 
[FR  03-02428] 
Colored  Federal  ainvays; 
comments  due  by  3-17-03; 
published  1-30-03  [FR  03- 
02189] 
VOR  and  colored  Federal 
ainvays;  comments  due  by 
3-17-03;  published- 1-30-03 
[FR  03-02190] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Miscellaneous  amendments; 
comments  due  by  3-17- 
03;  published  1-21-03  [FR 
03:00580] 


TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 

designations: 

Red  Hill,  OR,  and  .Red  Hills, 
CA;  comments  due  by  3- 
17-03;  published  1-16-03 
[FR  03-00847] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Expenditures  deduction  and 
capitalization;  guidance; 
public  hearing;  comments 
due  by  3-19-03;  published 
12-19-02  [FR  02-31859) 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Enrollment;  hospital  and 
outpatient  care  provided 
to  veterans  subpriorities  of 
priority  categories  7  and  8 
and  annual  enrollment 
decision;  comments  due 
by  3-18-03;  published  1- 
17-03  [FR  03-01201) 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws,  it 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  ht^:// 
www.nara.gov/fedreg/ 
pJawcuiT.html. 


The  text  of  laws  Is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart318 
[Doclcet  No.  01-042-3] 

Interstate  Movement  of  Gardenia  From 
Hawaii 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule;  correction. 

SUMMARY:  In  final  rule  published  in  the 
Federal  Register  on  February  5,  2003, 
we  amended  the  Hawaiian  fruits  and 
vegetables  regulations  to  provide  for  the 
movement  of  cut  blooms  of  gardenia 
from  Hawaii.  The  final  rule  contained 
errors  inthe  SUPPLEMENTARY 
INFORMATION  section  and  in  the  rule 
portion.  This  document  corrects  those 
errors. 

EFFECTIVE  DATE:  March  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  G.  Dublinski,  Import/Export 
Specialist,  Phytosanitary  Issues 
Management.  PPQ,  APHIS,  4700  River 
Road  Unit  140,  Riverdale,  MD  20737- 
1236;  (301)  734-4312. 
SUPPLEMENTARY  INFORMATION:  In  a  final 
rule  published  in  the  Federal  Register  - 
on  February  5,  2003  (68  FR  5800-5802, 
Docket  No.  01-042-2),  we  amended  the 
Hawaiian  fruits  and  vegetables 
regulations  in  7  CFR  part  318  to  provide 
for  the  interstate  movement  of  cut 
blooms  of  gardenia  from  Hawaii  under 
certain  conditions.  The  movement  of  cut 
blooms  of  gardenia  had  been  prohibited 
due  to  gardenia's  status  as  a  host  of 
green  scale  (Coccus  viridis),  also  known 
as  green  coffee  scale,  a  destructive  plant 
pest.  In  the  Supplementary  Information 
section  of  the  final  rulp,  we  incorrectly 
identified  green  scale  as  Coccus  viridus. 
Therefore,  we  are  correcting  the  error  in 
the  SUPPLEMENTARY  INFORMATION  section 


of  the  final  rule  by  replacing  Coccus 
viridus  with  Coccus  viridis. 

Under  the  rule,  gardenia  growers  in 
Hawaii  who  wish  to  move  cut  blooms  of 
gardenia  interstate  from  Hawaii  would 
be  able  to  do  so  if  the  gardenias  were 
produced  in  a  growing  area  determined 
by  an  inspector  to  be  free  of  green  scale 
and  to.  meet  other  requirements, 
including  the  establishment  of  a  buffer 
area  around  the  gardenia  production 
area.  This  buffer  area  must  be 
determined  free  of  all  green  scale  host 
plants  listed  in  §  318.13-4j(b). 

Ginger  (Alpinia  piu-purata)  and 
Pluchea  indica  (a  weed  introduced  into 
Hawaii)  are  known  green  scale  host 
plants  and,  consequently,  are  prohibited 
in  the  buffer  area.  In  the  rule  portion  of 
the  final  rule,  we  incorrectly  identified 
ginger  as  "Alpinia  purpuruta"  and 
Pluchea  indica  as  "Pluto  indicia." 
Therefore,  in  order  for  the  regulations  to 
accurately  identify  these  specific  hosts, 
we  are  correcting  §  318.13-4j(b)  in  the 
final  rule  by  replacing  Alpina  purpurata 
with  Alpinia  purpurata  and  Pluto 
indicia  with  Pluchea  indica. 

§318.13-4;    [Corrected] 

In  FR  Doc.  03-2683,  published  on 
February  5,  2003  (68  FR  5800-5802). 
make  the  following  corrections: 

1.  ©n  page  5801,  in  the  first  column, 
in  line  31,  correct  "(Coccus  viridus)"  to 
read  "(Coccus  viridis)". 

2.  On  page  5802,  in  the  third  column, 
in  §318.13-4j,  paragraph  (b),  correct 
"(Alpina  purpurata)"  to  read  "(Alpinia 
purpurata)"  and  correct  "Pluto  indicia" 
to  read  "Pluchea  indica". 

Done  in  Washington,  DC,  this  7th  day  of 
March,  2003. 
Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  03-6058  Filed  3-12-03;  8:45  am) 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-53-AD;  Amendnient 
39-13079;  AD  2003-05-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model  407 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Fmal  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Bell  Helicopter  Textron 
Canada  (Bell)  model  helicopters  that 
requires  preflight  checking  and 
repetitively  inspecting  for  a  crack  in 
certain  tailbooms  that  have  not  been 
redesigned  and  replacing  the  tailboom  if 
a  crack  is  found;  modifying  and  re- 
identifying  certain  tailbooms  and    . 
installing  an  improved  horizontal 
stabilizer  assembly;  and  assigning  a 
5,000  hour  time-in-service  (TIS)  life 
limit.  This  amendment  is  prompted  by 
cracking  discovered  in  other  .areas  of 
certain  tailbooms  and  introduction  of  a 
redesigned  tailboom  with  a  chemically 
milled  skin,  which  does  not  require  the 
current  inspections.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  separation  of  the  tailboom  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  April  17,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron  Canada, 
12,800  Rue  de  I'Avenir,  Mirabel,  Quebec 
J7J1R4,  telephone  (450)  437-2862  or 
(800)  363-8023.  fax  (450)  433-0272. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas:  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Miles,  Aviation  Safety  Engineer, 


11968  Federal  Register / Vol .  68,  No.  49 /Thursday,  March  13,  2003 /Rules  and  Regulations 


FAA.  Rotorcraft  Directorate.  Regulations 
Group,  Fort  Worth,  Texas  76193-0111. 
telephone  (817)  222-5122,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  On  March 
21.  2000.  the  FAA  issued  AD  2000-06- 
10.  Amendment  39-11651  (65  FR 
16804.  March  30.  2000).  to  require 
preflight  checking  and  repetitively 
inspecting  the  tailboom  for  a  crack  and 
replacing  the  tailboom  if  a  crack  is 
found.  That  action  was  prompted  by 
four  reports  of  cracks  on  the  tailboom  in 
the  area  of  the  horizontal  stabilizer.  The 
requirements  of  that  AD  were  intended 
to  prevent  separation  of  the  tailboom 
and  subsequent  loss  of  control  of  the 
helicopter.  Next,  a  proposal  to  amend  14 
CFR  part  39  to  include  an  AD  for  Bell 
Model  407  helicopters  was  published  in 
the  Federal  Register  on  January  31, 
2002  (67  FR  4685).  That  NPRM  would 
have  required  preflight  checking  and 
repetitively  inspecting  for  a  crack  in 
certain  tailbooms  that  have  ndt  been 
redesigned  and  replacing  the  tailboom  if 
a  crack  is  found.  It  further  proposed  that 
installing  tailboom.  P/N  407-030-801- 
201.  would  constitute  terminating 
action  for  the  requirements  of  that  AD. 

Since  the  issuance  of  that  NPRM  on 
January  31.  2002  (67  FR  4685).  the 
manufacturer  has  issued  Bell  Helicopter 
Textron  Alert  Service  Bulletin  (ASB) 
No.  407-99-26.  Revision  C.  dated 
February  28,  2002.  that  addresses  ^ 

inspection  procedures  for  certain 
tailbooms.  The  manufacturer  also  issued 
Bell  Helicopter  Textron  ASB  No.  407- 
01-48.  Revision  B.  dated  April  25,  2002, 
that  details  the  modification  and  re- 
identification  of  those  certain  tailbooms, 
assigns  a  life  limit,  and  details  new 
inspection  procedures  for  those  re- 
identified  tailbooms.  Additionally.  ASB 
407-01-48  assigns  a  life  limit  and 
details  new  inspection  procedures  for 
emother  part-numbered  tailboom  that 
was  modified  by  the  manufacturer. 
Further,  in  addition  to  the  redesigned 
tailboom.  P/N  407-030-801-201. 
referenced  in  the  NPRM.  Bell  has  at 
least  one  additional  redesigned 
tailboom,  P/N  407-030-801-203,  for 
these  helicopters.  Transport  Canada, 
which  is  the  airworthiness  authority  for 
Canada,  has  issued  a  revised  AD  No. 
CF-1999-17R2,  dated  April  5.  2002.  to 
address  these  changed  requirements. 

After  reviewing  comments  received  in 
response  to  that  proposal  as  well  as 
updated  service  information  from  the 
manufacturer,  on  November  14.  2002 
(67  FR  68952).  the  FAA  published  a 
supplemental  notice  in  the  Federal 
Register  to  propose  mandating  daily 
pre-flight  checks  and  initial  25-hour  TIS 
inspections  with  recurring  50  hour  TIS 


inspections  for  the  tailbooms,  P/N  407- 
030-801-101  and  -105,  until  they  are 
modified  and  re-identified.  Once 
modified  and  re-identified  as  P/N  407- 
530-014-101  and  -103,  respectively, 
the  FAA  proposed  to  mandate  the  150- 
hour  TIS  inspection  and  assign  a  5,000- 
hour  TIS  life  limit.  The  150-hour  TIS 
inspection  and  5,000  hour  life  limit  also 
applies  to  the  tailboom,  P/N  407-030- 
801-107.  Additionally,  the  cite  to 
tailboom,  P/N  407-030-801-201,  as  a 
terminating  action  was  removed  since 
the  installation  of  other  redesigned 
tailbooms  may  also  effectively  remove  a 
helicopter  from  the  applicability  of  this 
proposal,  thereby  constituting  a 
terminating  action  for  the  requirements 
of  this  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  state  that  the 
instructions  need  to  be  clear  regarding 
the  assignment  of  the  life  limit.  The 
FAA  agrees  and  has  changed  paragraph 
(d)  of  the  AD  to  clarify  the  tailboom  life 
limit.  For  the  modified  tailbooms.  P/N 
407-530-014-101  and  P/N  407-530- 
014-103.  5.000  hours  TIS  since 
modified  and  installed  is  the  life  limit. 
The  life  limit  for  tailboom.  P/N  407- 
030-801-107.  is  5.000  hours  since  new 
(initially  installed  on  any  helicopter). 

One  commenter  states  that  the 
proposed  compliance  date  may  be  too 
short.  Additionally,  the  commenter 
points  out  an  incorrect  reference  in  the' 
preamble  discussion  to  the  part  number 
tailboom  cited  for  use  as  a  terminating 
action.  The  FAA  agrees;  P/N  407-030- 
801-101  cited  in  the  discussion  should 
have  been  P/N  407-030-801-201.  Also, 
the  FAA  agrees  that  the  compliance 
time  was  too  short.  Because  the 
compliance  time  cited  in  the  proposal 
was  "January  31.  2003"  and  that  date 
has  passed,  the  required  compliance 
time  for  paragraph  (c)  of  the  AD  is 
changed  to  "within  30  days." 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  284 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3.5  work  hours  per 
helicopter  to  accomplish  the  initial 
inspections,  1.5  work  hours  per 
helicopter  to  accomplish  the  recurring 


inspections,  and  18  work  hours  per 
helicopter  to  accomplish  the 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $1,244  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $3,254  per 
helicopter,  or  $924,136,  assuming  all 
U.S.  registered  helicopters  are  required 
to  be  modified  and  initially  inspected, 
and  have  8  repetitive  inspections  per 
yeeu.  In  its  service  information,  under 
certain  conditions,  the  manufacturer 
offers  a  "special"  warranty  for  parts 
needed  for  modifying  tailbooms.  P/N 
407-030-801-101  and  -105.  and  a  labor 
allowance  of  $480. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  dnd  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-05-03     Bell  Helicopter  TeJctron 

Canada:  Amendment  39-13079.  Docket 
No.  2001-SW-53-AD.  Supersedes  AD 
2000-06-10,  Docket  No.  99-SW-75-AD, 
Amendment  39-11651. 
Applicability:  Model  407  helicopters,  serial 
numbers  53000  through  53475.  with 
tailboom.  part  number  (P/N)  407-030-801- 


101.-105  or-107.  or  P/N  407-530-014-101    . 
or  -103,  (re-identified  in  accordance  with 
Bell  Helicopter  Textron  (Bell)  Alert  Service 
Bulletin  (ASB)  407-01-48,  Revision  B.  dated 
April  25.  2002).  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated. 

To  prevent  separation  of  the  tailboom  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 


Applicable  tailboom 


Compliance  time' 


Actions 


In  accordance  with 


(a)  Tailboom,  P/N  407-030-801- 
101  and  -105,  that  have  not 
t>een  modified  in  accordance 
with  Bell  ASB  407-01-048,  Re- 
vision B.'  dated  April  25,  2002. 


Before  the  first  flight  of  each  day 


(b)  Tailboom,  P/N  407-030-801- 
101  and  -105,  that  have  600  or 
more  hours  TIS  and  have  not 
been  modified  in  accordance 
with  Bell  ASB  407-01-48,  Revi- 
sion B,  dated  April  25,  2002. 

(c)  Tailboom,  P/N  407-030-801- 
101  and -105. 


(d)  Tailboom,  P/N  407-530-014- 
101  and  -103;  and  P/N  407- 
030-801-107. 


Within  25  hours  time-in-service 
(TIS),  and  thereafter  at  intervals 
not  to  exceed  50  hours  TIS. 


Within  600  hours  TIS,  but  not 
later  than  30  days,  unless  pre- 
viously accomplished. 


Before  further  flight  after  the 
tailt>oom  is  modified  and  re- 
identified,  unless  previously  ac- 
complished. 


(e)  Tailboom.  P/N  407-530-014- 
101  and  103;  and  P/N  407-030- 
801-107.     , 


(f)    All    applicable    part-numbered 
tailbooms. 


Within  150  hours  TIS  after  modi- 
fication, or  within  150  hours  TIS 
since  new,  and  thereafter  at  in- 
tervals not  to  exceed  1 50  hours 
TIS. 

Before  further  flight 


Visually  check  the  tailboom  for 
cracks.  An  owner/operator 
(pilot)  hokjing  at  least  a  private 
pilot  certifk:ate  may  perform  ttie 
visual  check  required  by  this 
paragraf)h,  but  must  enter  com- 
pliance with  this  paragraph  into 
the  helicopter  records  in  ac- 
cordance with  14  CFR  43.11 
and91.417(a)(2)(v). 

Visually  inspect  the  tailboom  for 
cracks  using  a  lOx  or  higher 
magnifying  glass. 


Modify  and  re-identify  tailbooms 
as  P/N  407-530-014-101  and 
-103,  respectively,  and  install 
improved  horizontal  stabilizer 
assembly,  P/N  407-023-800- 
ALL. 

Create  a  historical  service  record 
sheet  and  assign  a  life  limit  of 
5,000  hours  TIS  since  modifica- 
tion, re-identification,  and  instal- 
lation of  tailboom,  P/N  407- 
530-014-101  or  -103,  on  any 
helicopter,  or  Initial  installation 
of  P/N  407-030-801-107  on 
any  helicopter. 

Inspect  the  tailboom  for  a  crack  ... 


If  a  crack  is  found,  replace,  the 
tailboom. 


Figure  1  of  this  AD. 


Part  II  of  the  Accomplishment  in- 
structions of  Bell  ASB  407-99- 
26,  Revision  C,  dated  February 
28,  2002,  except  contacting  Bell 
is  not  required. 

Parts  I  and  III  of  the  Accomplish- 
ment Instructions  in  Bell  ASB 
407-01-48,  Revision  B,  dated 
April  25,  2002,  and  Bell  Tech- 
nical Bulletin  No.  407-01-33, 
dated  August  29,  2001,  except 
contacting  Bell  is  not  required. 

Part  IV  of  the  Accomplishment  In- 
structions in  Bell  ASB  407-01- 
48,  Revision  B,  dated  April  25, 
2002. 


Parts  IV  and  V  of  the  Accomplish- 
ment Instructions  in  Bell  ASB 
407-01-48,  Revision  B,  dated 
April  25.  2002. 

The  applicable  maintenance 
manual. 


BILUNG  CODE  4910-1»-P 
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Figure  1 .  Preflight  Check  of  the  Tailboom 


BILLING  COM  4910-13-C 

(g)  This  AD  revises  the  helicopter 
Airworthiness  Limitations  section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  tailboom.  P/N  407- 
530-014-101  and  -103,  and  P/N  407;-O30- 
801-107  of  5,000  hours  TIS. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager.  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Croup. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

\ 


(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  The  inspections  shall  be  done  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Alert  Service  Bulletin  No. 
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407-99-26,  Revision  C,  dated  February  28, 
2002.  The  modifications  and  re- 
identifications  shall  be  accomplished  in 
accordance  with  Bell  Helicopter  Textron 
Technical  Bulletin  No.  407-01-33,  dated 
August  29,  2001,  and  Parts  I  and  III  of  the 
Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Alert  Service  Bulletin 
407-01-48,  Revision  B,  dated  April  25,  2002. 
The  creation  of  historical  service  record 
sheets  and  inspections  shall  be  done  in 
accordance  with  Parts  IV  and  V  of  the 
Accomplishment  Instructions  in  Bell 
Helicopter  ASB  407-01-48,  Revision  B, 
dated  April  25,  2002.  These  incorporations 
by  reference  were  approved  by  the  Director 
of  the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Bell  Helicopter  Textron 
Canada,  12.800  Rue  de  I'Avenir,  Mirabel, 
Quebec  J7J1R4,  telephone  (450)  437-2862  or 
(800)  363-8023,  fax  (450)  433-0272.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(k)  This  amendment  becomes  effective  on 
April  17,  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
1999-17R2,  dated  April  5,  2002. 

Issued  in  Fort  Worth,  Texas,  on  March  3, 
20Q3. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-5576  Filed  3-12-03;  8:45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-27-AD;  Amendment 
39-13083;  AD  2003-05-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D-1,  -1  A,  -IB,  -7,  -7A, 
-7B,  -9,  -9A,  -11,-1 5,  -1 5A,  -1 7, 
-17A, -17R,  and -17AR  Turl>ofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive. (AD),  that  is 
applicable  to  Pratt  &  Whitney  (PW) 
JT8D-1,  -lA,  -IB.  -7.  -7A,  -7B.  -9, 
-9A,  -11,  -15,  -15A,  -17,  -17A,  -17R, 
and  -17AR  turbofan  engines.  This 
amendment  requires  removal  from 
service  of  certain  part  number  (P/N) 
3rd— 4th  and  4th-5th  stage  compressor 
rotor  spacer  assemblies  and 


incorporation  of  a  new  tierod  retention 
configuration.  This  amendment  is 
prompted  by  two  reports  of  uncontained 
failure  of  JT8D  turbofan  engines,  caused 
by  turbine  rotor  overspeed  resulting 
from  first  and  second  stage  fan  section 
separation  from  the  low  pressure 
compressor  (LPC).  The  actions  specified 
by  this  AD  are  intended  to  prevent  first 
and  second  stage  fan  section  separation 
from  the  LPC,  resulting  in  tiu-bine  rotor 
overspeed,  uncontained  engine  failure, 
and  damage  to  the  airplane. 

DATES:  Effective  April  17,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  17,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  uiay  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-8770;  fax  (860)  565^503.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175;  fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
Include  an  AD  that  is  applicable  to  PW 
JT8D-1,  -lA,  -IB,  -7,  -7A,  -7B,  -9, 
-9A,  -11,  -15,  -15A,  -17,  -17A,  -17R, 
and  -1 7 AR  turbofan  engines  was 
published  in  the  Federal  Register  on 
November  15,  2002,  (67  FR  69152).  That 
action  proposed  to  require  removal  from 
service  of  certain  P/N  3rd-4th  and  4th- 
5th  stage  compressor  rotor  spacer 
assemblies  and  incorporation  of  a  new 
tierod  retention  configuration  in 
accordance  with  PW  Service  Bulletin 
(SB)  No.  JT8D  6429,  dated  August  23, 
2002. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Agreement  With  Proposal  as  Written 

The  National  Transportation  Safety 
Board  and  one  other  commenter  agree 
with  the  proposal  as  written. 


Compliance  With  Refierenced  Service 
Bulletins 

One  commenter  states  that 
compliance  with  PW  SBs  5408,  5719, 
and  5734  should  be  considered  direct 
compliance  to  the  proposed  rule  in 
place  of  PW  SB  6429,  dated  August  23, 
2002.  The  commenter  believes  that 
these  three  service  bulletins  offer  an 
equivalent  level  of  safety  to  that  of  PW 
SB  6429.  Further,  the  commenter  is 
concerned  that  the  new  PW  SB  6429 
may  introduce  new  failiu^  modes. 

The  FAA  does  not  agree.  The 
proposed  rule  is  worded  such  that  the 
intents  of  SBs  5409,  5719,  and  5734  are 
contained  in  paragraph  (a)  ofUie  final 
rule.  This  wording  was  chosen  at  the 
request  of  the  Air  Transport  Association 
(ATA)  to  facilitate  easier  compliance  by 
operators.  However,  while  the 
modifications  identified  by  these 
bulletins  reduce  the  probability  of 
encountering  a  tierod  fracture  and  some 
operators  may  not  have  experienced  one 
since  incorporating  the  bulletins,  they 
do  not  prevent  the  fractures  completely. 
The  FAA  has  received  reports  from  PW 
of  tierod  fractures  occurring  after 
incorporating  SBs  5409,  5719,  and  5734. 
Accordingly,  PW  has  issued  SB  JT8D 
6429,  dated  August  23,  2002,  which 
adds  a  tierod  retention  feature  to 
prevent  the  escape  of  the  fractured  end 
of  the  tierod  which  can  lead  to 
separation  of  the  first  and  second  stage 
fan  sections  from  the  rear  stages  of  the 
LPC  and  a  subsequent  imcontained 
engine  failing.  Further,  the  new  design 
features  in  question  have  been  used  on 
other  engines. with  similar  tierod 
configiu-ations.  The  new  tierods  meet  all 
of  the  airworthiness  standards  required 
for  certification.  Proven  design 
standards  used  for  the  new  retention 
feature  have  demonstrated  to  the  FAA 
that  no  new  failure  modes  will  be 
introduced  into  the  field. 

Lack  of  Enforcement  of  Acceptable 
Maintenance  Practices  and  Financial 
Burden 

One  commenter  states  that  the  rule 
ignores  enforcement  of  acceptable, 
pertinent  maintenance  practices  and 
adds  monetary  burden  to  all  operators.* 
without  regard  to  disciplined  adherence 
to  PW's  or  operator's  approved 
maintenance  program. 

The  FAA  does  not  agree.  The  FAA  has 
identified  an  imsafe  condition  that 
exists  on  a  type  certified  product.  The 
actions  identified  to  correct  that 
condition  are  manufactiuer's 
maintenance  recommendations.  The 
FAA  is  required  to  mandate  these 
recommendations  in  order  to  correct  the 
unsafe  condition.  Operators  are  still 
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afforded  the  opportunity  to  develop  an 
alternative  plan  to  correct  the  unsafe 
condition  under  the  provisions  of 
paragraph  (d)  of  this  AD.  Many 
operators  already  incorporate  the 
requirements  in  this  AD  under  their 
approved  maintenance  program, 
therefore  their  monetary  burden  should 
be  minimal. 

Request  for  Alternate  Compliance  Time 
and  Eliminate  Time  Restrictions 

One  commenter  asks  that  the  AD  be 
written  to  allow  AD  compliance  during 
LPC  module  heavy  maintenance,  when 
at  piece-part  level,  without  time 
restrictions. 

The  FAA  does  not  agree.  The  proposal 
currently  requires  the  compliance  at 
LPC  accessibility  which  is  defined  as 
removal  of  the  affected  parts  at  the 
piece-part  level.  No  time  restrictions  are 
included  in  the  AD.  If  there  are  specific 
aspects  of  an  operator's  maintenance 
plan  that  make  this  definition  an 
unusual  burden,  the  operator  should 
propose  an  alternative  incorporation 
plan  under  the  provisions  of  paragraph 
(d)  of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  thb  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  4,180  PW 
JT8D-1,  -lA,  -IB,  -7,  -7k.  -7B,  -9, 
-9A,  -11.-15,  -15A.  -17,  -17A,  -17R, 
and  -17AR  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1.800  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD.  that  it  will  take 
approximately  41  work  hours  per  engine 
to  perform  the  required  actions,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $3,600  per  engine.  Based 
on  these  figures,  the  total  cost  of  the  AD 
to  U.S.  operators  is  estimated  to  be 
$10,908,000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
"will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety.  * 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

-     Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows; 

2003-05-07    PraM  &  Whitney:  Amendment 
39-13083.  Uocket  No.  2002-NE-27-AD. 

Applicabilitv:  This  airworthiness  directive 
(AD)  is  applicable  to  Pratt  &  Whitney  (PW) 
IT8D-1.  -lA.  -IB.  -7.  -7A.  -7B.  -9.  -9A. 
-11,  -1.5,  -L-iA.  -17.  -17A.  -17R.  and  -17AR 
turbofan  engines.  These  engines  are  installed 
on,  but  not  limited  to  Boeing  727  and  737 
series,  and  McDonnell  Douglas  DC-9  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  first  and  second  stage  fan 
section  separation  from  the  low  pressure 
compressor  (LPC).  resulting  in  turbine  rotor 


overspeed,  uncontained  engine  failure,  and 
damage  to  the  airplane!  do  the  following: 

(a)  At  the  next  accessibility  of  the  LPC.  do 
the  following: 

(1)  Remove  from  service  3rd— 4th  stage 
compressor  rotor  spacer  assemblies  part 
numbers  (P/Ns)  479927.  522194.  583385. 
656814.  656815.  660649.  660655,  716851. 
716853.  716854.  762140.  762145,  762271. 
762468.  789554.  and  789752  and  replace 
with  a  .serviceable  part. 

(2)  Remove  from  service  4th-5th  stage 
compressor  rotor  spacer  assemblies  P/Ns 
479929.  522196.  656816.  656817.  660650, 
660656,  716855.  762138,  and  762142  and      . 
replace  with  a  ser\'iceable  part. 

(3)  Remove  from  service  4th-5th  stage 
compressor  rotor  spacer  assemblies  P/N 
628778  that  do  not  incorporate  service 
bulletin  (SB)  5409.  and  replace  with  a 
serviceable  part. 

Note  2:  Information  on  modifying  parts 
listed  in  paragraphs  (a)(1).  (a)(2J.  and  (a)(3)  of 
this  AD  into  servicable  parts  is  contained  in 
PW  SBs  No.  5409.  SB  No.  5716.  and  SB  No. 
5734. 

(4)  Incorporate  new  tierods.  retaining  rings. 
2nd  stage  compressor  air  seal  or  spacer 
assembly,  flat  washers  and  tierod  nuts  in  the 
LPC  in  accordance  with  the  Accomplishment 
Instructions  of  PW  SB  JT8D  6429,  dated 
August  23.  2002. 

(b)  After  the  effective  date  of  this  AD.  do 
not  install  3rd-4th  or  4th-5th  stage 
compressor  rotor  spacer  assemblies  listed  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD 
into  any  engine; 

Definition 

(<:)  For  the  purpose  of  this  AD,  accessibility 
means  removal  of  the  LPC  from  the  engine 
and  disassembly  that  provides  piece-part    . 
exposure  to  the  parts  listed  in  paragraph  (a) 
of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternativemethod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
u.sed  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(f)  The  actions  must  be  done  in  accordance 
with  Pratt  &  Whitney  Service  Bulletin  IT8D 
6429.  dated  August  23.  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
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part  51.  Copies  may  be  obtained  from  Pratt 
&  Whitney.  400  Main  St..  East  Hartford.  CT 
06108;  telephone  (860)  565-6770;  fax  (860) 
565-4503.  Copies  may  be  inspected  at  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel.  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW..  suite  700,  Washington.  DC. 

EfTective  Date  « 

(g)  This  amendment  becomes  effective  on 
April  17.  2003. 

Issued  in  Burlington.  Massachusetts,  on 
March  4,  2003. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorale. 
Aircraft  Certification  Service. 
|FR  Doc.  03-5692  Filed  3-12-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  -0720-AA74 

TRICARE;  CiviliaiT  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS);  Appeals  and  Hearings 
Procedures,  Formal  Review 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Interim  Final  Rule; 
administrative  corrections. 

SUMMARY:  This  document  makes 
administrative  corrections  to  the  32  CFR 
part  199,  section  199.10,  "Appeal  and 
Hearing  Procedures."  These  corrections 
include  revising  §  199.10,  adding 
paragraphs  (c)(1)  through  (c)(5),  and 
making  other  minor  editorial  changes. 
DATES:  Forward  comments  on  or  before 
May  12,  2003. 

ADDRESSES:  Forward  comments  to 
Medical  Benefits  and  Reimbursement 
Systems,  TRICARE  Management 
Activity,  16401  East  Centretech 
Parkway.  Aurora,  CO  80011-9066. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
L.  Jones,  Medical  Benefits  and 
Reimbursement  Systems,  TRICARE 
Management  Activity,  telephone  (303) 
676-3401. 

SUPPLEMENTARY  INFORMATION: 
Paragraphs  (c)(1)  through  (c)(5)  were 
inadvertently  omitted  when  the  July  1 , 
1991  edition  of  the  32  CFR  was 
published.  The  discovery  that  the 
foftnal  review  process  was  missing  from 
§  199.10  occurred  at  the  time  that 
TRICARE  was  tasked  to  promulgate  an 
appeal  process  for  TRICARE  Claimcheck 
denials. 

This  correction  to  §  199.10  is 
necessary  to  provide  the  required 


procedures  to  any  party  to  an  initial 
determination  or  reconsideration 
determination  made  by  the  CHAMPUS 
contractor  and  who  may  want  to  request 
a  formal  review. 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action"  defined 
as  one.  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulator}'  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
numl^er  of  small  entities. 

This  rule  has  been  designated  as 
significant  rule  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  as  required  under  the  provisions 
of  E.O.  12866.  The  Department  of 
Defense  certifies  that  this  interim  final 
rule  would  not  have  a  significant  impact 
on  small  business  entities. 

This  interim  final  rule  will  not 
impose  additional  information 
collection  requirements  on  the  public 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3511). 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Health  insurance.  Individuals 
with  disabilities.  Dental  Health,  Military 
personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Section  199.10  is  amended  by 
revising  paragraph  (b)  introductory  text, 
and  revising  paragraph  (c)  to  read  as 
follows: 

§199.10    Appeals  and  Hearings 
Procedures. 

.  *         *         *         *         * 

(b)  Reconsideration.  Any  party  to  the 
initial  determination  made  by  the 
CHAMPUS  contractor,  or  a  CHAMPUS 
peer  review  organization  may  request 
reconsideration. 
***** 

(c)  Formal  review.  Except  as 
explained  in  this  paragraph,  any  party 
to  an  initial  determination  made  by 
OCHAMPUS,  or  a  reconsideration 
determination  made  by  the  CHAMPUS 
contractor,  may  request  a  formal  review 
by  OCHAMPUS  if  the  party  is 


dissatisfied  with  the  initial  or 
reconsideration  determination  unless 
the  initial  or  reconsideration 
determination  is  final  under  paragraph 
(b)(5)  of  this  section;  involves  the 
sanctioning  of  a  provider  by  the 
exclusion,  suspension  or  termination  of 
authorized  provider  status;  involves  a 
written  decision  issued  pursuant  to 
§  199.9(h)(l)(iv)(A)  regarding  the 
temporary  suspension  of  claims 
processing;  or  involves  a 
reconsideration  determination  by  a 
CHAMPUS  peer  review  organization.  A 
hearing,  but  not  a  formal  review  level  of 
appeal,  may  be  available  to  a  party  to  an 
initial  determination  involving  the 
sanctioning  of  a  provider  or  to  a  party 
to  a  written  decision  inyolving  a 
temporary  suspension  of  claims 
processing.  A  beneficiary  (or  an 
authorized  representative  of  a 
beneficiary),  but  not  a  provider  (except 
as  provided  in  §  199.15).  may  request  a 
hearing,  but  not  a  formal  review,  of  a 
reconsideration  determination  made  by 
a  CHAMPUS  peer  review  organization. 

(1)  Requesting  a  formal  review,  (i) 
Written  request  required.  The  request 
must  be  in  writing,  shall  state  the 
specific  matter  in  dispute,  shall  include 
copies  of  the  written  determination 
(notice  of  reconsideration  determination 
Or  OCHAMPUS  initial  determination) 
being  appealed,  and  shall  include  any 
additional  information  or  documents 
not  submitted  previously. 

(ii)  Where  to  file.  The  request  shall  be 
submitted  to  the  Chief.  Office  of 
Appeals  and  Hearings.  TRICARE 
Management  Activity.  16401  East 
Centretech  Parkway.  Auroa.  Colorado 
80011-9066. 

(iii)  Allowed  time  to  file.  The  request 
shall  be  mailed  within  60  days  after  the 
date  of  the  notice  of  the  reconsideration 
determination  or  OCHAMPUS  initial 
determination  being  appealed. 

(iv)  Official  filing  date.  A  request  for 
a  formal  review  shall  be  deemed  filed 
on  the  date  it  is  mailed  and  postmarked. 
If  the  request  does  not  have  a  postmark, 
it  shall  be  deemed  filed  on  the  date 
received  by  OCHAMPUS. 

(2)  The  formal  review  process.  The 
purpose  of  the  fcrmal  review  is  to 
determine  whether  the  initial 
determination  or  reconsifleration 
determination  was  made  in  accordance 
with  law,  regulation,  policies,  and 
guidelines  in  efi'ect  at  the  time  the  care 
was  provided  or  requested  or  at  the  time 
of  th^  initial  determination, 
reconsideration,  or  formal  review 
decision  involving  a  provider  request 
for  approval  as  an  authorized 
CHAMPUS  provider.  The  formal  review 
is  performed  by  the  Chief,  Office  of 
Appeals  and  Hearings.  OCHAMPUS.  or 
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a  designee,  and  is  a  thorough  review  of 
the  case.  The  formal  review 
determination  shall  be  based  on  the 
information,  upon  which  the  initial 
determination  and/or  reconsideration 
determination  was  based,  and  any 
additional  information  the  appealing 
party  may  submit  or  OCHAMPUS  may 
obtain. 

(3)  Timeliness  of  formal  review 
determination.  The  Chief,  Office  of 
Appeals  and  Hearings,  OCHAMPUS.  or 
a  designee  normally  shall  issue  the 
formal  review  determination  no  later 
than  90  days  from  the  date  of  receipt  of 
the  request  for  formal  review  by  the 
OCHAMPUS. 

(4)  Notice  of  formal  review 
determination.  The  Chief,  Office  of 
Appeals  and  Hearings,  OCHAMPUS,  or 
a  designee  shall  issue  a  written  notice 
of  the  formal  review  determination  to 
the  appealing  party  at  his  or  her  last 
known  address.  The  notice  of  the  formal 
review  determination  must  contain  the 
following  elements: 

(i)  A  statement  of  the  issue  or  issues 
under  appeal. 

(ii)  The  provisions  of  law,  regulation, 
policies,  and  guidelines  that  apply  to 
the  issue  or  issues  under  appeal. 

(iii)  A  discussion  of  the  original  and 
additional  information  that  is  relevant 
to  the  issue  or  issues  under  appeal. 

(iv)  Whether  the  formal  review 
upholds  the  prior  determination  or 
determinations  or  reverses  the  prior 
determination  pr  determinations  in 
whole  or  in  part  and  the  rationale  for 
the  action. 

(v)  A  statement  of  the  right  to  request 
a  hearing  in  any  case  when  the  formal 
review  determination  is  less  than  fully 
favorable,  the  issue  is  appealable,  and 
the  amount  in  dispute  is  $300  or  more. 

(5)  Effect  of  formal  review 
determination.  The  formal  review 
determination  is  final  if  one  or  more  of 
the  following  exist: 

(i)  The  issue  is  not  appealable.  (See 
paragraph  (a)(6)  of  this  section.) 

(ii)  The  amount  in  dispute  is  less  than 
$300.  (See  paragraph  (a)(7)  of  this 
section.) 

(iii)  Appeal  rights  have  been  offered 
but  a  request  for  hearing  is  not  received 
by  OCHAMPUS  within  60  days  of  the 
date  of  the  notice  of  the  formal  review 
determination. 
***** 

Dated:  March  7,  2003. 
L.M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  03-5954  Filed  3-12-03;  8:45  ami 

MLLING  CODE  5001 -OS-M 


DEPARTMENT  OF  TRANSPORTATION      LIBRARY  OF  CONGRESS 


Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

[Docket  No.  SLSDC  2002-1 3698] 

RIN2135-AA15 

Seaway  Regulations  and  Rules: 
Automatic  Identification  System 

agency:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  In  the  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC)  final 
rule  amending  the  Seaway  regulations 
and  rules  (33  CFR  part  401)  published 
in  the  Federal  Register  on  February  28, 
2003  (68  FR  9549),  an  inadvertent  error 
was  made  in  the  heading  of  the  new 
§401.20.  This  document  corrects  that 
error. 

DATES:  Effective  on  March  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen.  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-6823. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Saint  Lawrence  Seaway  Development 
Corporation  (SLSDC)  final  rule 
amending  the  Seaway  regulations  and 
rules  (33  CFR  part  401)  published  in  the 
Federal  Register  on  February  28,  2003 
(68  FR  9549),  an  inadvertent  error  was 
made  in  the  heading  of  the  new 
§  401 .20.  In  the  heading,  the  word 
"Automated"  should  have  been 
"Automatic."  This  correction  makes 
that  change. 

In  rule  FR  Doc.  03^740  published  in 
the  Federal  Register  on  February  28. 
.2003  (68  FR  9549),  make  the  following 
correction: 

1 .  On  page  9551 ,  in  the  heading  of  the 
new  §401.20.  remove  "Automated"  and 
add  in  its  place  "Automatic". 

Issued  in  Washington.  DC  on  March  10, 
2003. 

Saint  Lawrence  Seaway  Development 
Corporation. 
Marc  C.  Owen,' 
Chief  Counsel. 
(PR  Doc.  03-6048  Filed  3-12-03;  8:45  am] 

BU.UNG  CODE  4910-61-P 


36  CFR  Part  704 

National  Film  Preservation  Board; 
1994-2002  Films  Selected  for  Inclusion 
in  the  National  Film  Registry 

agency:  National  Film  Preservation 
Board,  Library  of  Congress. 
ACTION:  Final  rule. 

SUMMARY:  The  Librarian  of  Congress  is 
publishing  the  following  list  of  films 
selected  from  1994-2002  for  inclusion 
in  the  National  Film  Registry  in  the 
Library  of  Congress  pursuant  to  section 
103  of  the  National  Film  Preservation 
Act  of  1996.  The  films  are  published  to 
notify  the  public  of  the  Librarian's 
selection  of  twenty-five  films  selected  in 
each  of  these  years  deemed  to  be 
"culturally,  historically  or  aesthetically 
significant"  in  accordance  with 
Congress'  mandate.  These  225  new  films 
join  the  125  films  already  selected  for 
inclusion  in  the  Registry  under  section 
203  of  the  1992  Act,  as  well  as 
previously  chosen  under  section  3  of 
Pub.  L.  100-446.  The  National  Film 
Preservation  Act  of  1988.  The 
Librarian's  goal  in  administering  the  Act 
is  to  promote  the  preservation  of  all 
genres  of  film,  represented  by  the 
diverse  list  of  films  selected  for 
inclusion  in  the  Registry,  and  to 
generate  public  interest  in  film  as  an  art 
form  deserving  of  preservation. 
EFFECTIVE  DATE:  Date  of  Publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Leggett,  Staff  Coordinator,  The 
National  Film  Preservation  Board. 
Telephone  (202)  707-5912;  telefax  (202) 
707-2371;  email:  s/eg@/oc.go v. 
SUPPLEMENTARY  INFORMATION:  On  August 
9,  1990  (55  FR  32567),  the  Librarian  of 
Congress  published  the  list  of  films  for 
1989  for  inclusion  in  the  National  Film 
Registry  in  the  Library  of  Congress.  On 
December  24,  1990  (55  FR  52844)  the 
Librarian  published  the  list  of  films  for 
1990.  On  September  30. 1991  (56  FR 
49413)  the  Librarian  published  the  Ust 
of  films  for  1991.  On  July  8,  1994  (59  FR 
35034)  the  Librarian  published  the  list 
of  films  for  1992  and  1993,  bringing  the 
total  to  125  films  selected  under  the 
1988  and  1992  Acts.  Today,  the 
Librarian  publishes  the  sixth-fourteenth 
lists  of  films  for  inclusion  in  the 
National  Film  Registry — twenty-five 
additional  films  selected  in  each  year, 
1994-2002,  added  to  the  films  already 
selected. 

The  1988  Act  expired  on  September 
27, 1991.  The  1992  Act  expired  on  June 
26,  1996.  On  October  11,  1996, 
President  Clinton  signed  into  law  the 
National  Film  Preservation  Act  of  1996, 
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reauthorizing  the  National  Film 
Preservation  Board  for  an  additional 
seven  years.  The  legislation  [section 
103(b).  2  U.S.C.  179m]  requires  the 
Librarian  of  Congress,  in  consultation 
with  his  advisory  group,  the  National 
Film  Preservation  Board,  to  select  up  to 
twenty-five  films  per  year  for  inclusion 
in  the  Registry.  Under  the  1996  Act, 
films  are  selected  on  the  basis  of  their 
cultural,  historical  or  aesthetic 
significance  and  they  must  be  at  least  10 
years  old.  Films  do  not  need  to  be 
featvire  length  nor  have  had  a  theatrical 
release  in  order  to  be  included. 

These  broad  criteria  allow  many  types 
of  films  to  be  eligible  for  inclusion  in 
the  National  Film  Registry.  In  addition, 
the  Librarian's  procedures  for  public 
participation  are  intended  to  allow  the 
public  the  greatest  flexibility  in 
nominating  films  for  inclusion.  This  is 
in  keeping  with  the  broad  goals  of  the 
Librarian  in  administering  the  National 
Film  Preservation  Act  to  promote 
preservation  of  the  complete  American 
film  heritage  and  to  generate  public 
interest  for  this  cause. 

List  of  Subjects  in  36  CFR  part  704 

Labeling,  Libraries,  Motion  pictures. 

PubliGation  of  1994-2002  Film  Titles 

In  consideration  of  the  foregoing,  36 
CFR  part  704  is  amended  in  the  manner 
set  forth  below. 

PART  704— NATIONAL  FILM 
REGISTRY  OF  THE  LIBRARY  OF 
CONGRESS 

1.  The  authority  citation  for  36  CFR 
part  704  continues  to  read  as  follows: 

Authority:  Public  Law  104-285.  110  Stat. 
3377  (2  U.S.C.  179). 

Subpart  A— Films  Selected  for 
Inclusion  in  the  National  Film  Registry 

2.  In  subpart  A.  §  704.25  is  added  to 
read  as  follows: 

§  704.25    Films  Selected  for  Inclusion  in  the 
National  Film  Registry  in  the  Library  of 
Congress  for  1994. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the  ' 
Library  of  Congress  for  1994: 

(1)  The  African  Queen  (1951) 

(2)  The  Apartment  (1960) 

(3)  The  Cool  World  (1963J 

(4)  A  Comer  in  Wheat  (1909) 

(5)  E.T.  The  Extra-Terrestrial  (1982) 

(6)  The  Exploits  of  Elaine  (1914) 

(7)  Force  of  Evil  (1948) 

(8)  Freaks  (1932) 

(9)  Hell's  Hinges  (1916) 


(10)  Hospital  (1970) 

(11)  Invasion  of  the  Body  Snatchers  (1956) 

(12)  The  Lady  Eve  (1941) 

(13)  Louisiana  Story  (1948) 

(14)  The  Manchurian  Candidate  (1962) 

(15)  Marty  (1955) 

(16)  Meet  Me  in  St.  Louis  (1944) 

(17)  Midnight  Cowboy  (1969) 

(18)  A  Movie  (1958) 

(19)  Pinocchio  (1940) 

(20)  Safety  Last  (1923) 

(21)  Scarface  (1932) 

(22)  Snow  White  (1933) 

(23)  Tabu  (1931) 

(24)  Taxi  Driver  (1976)  , 

(25)  Zapruder  Film  (1963) 

(b)  In  keeping  with  section  106(a)  of 
the  Act,  2  U.S.C.  179(p),  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

3.  In  subpart  A.  §  704.26  is  added  to 
read  as  follows: 

§  704.26    Films  Selected  for  inclusion  in  the 
National  Film  Registry  in  the  Library  of 
Congress  for  1995. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  1995: 

(1)  The  Adventures  of  Robin  Hood  (1938) 

(2)  All  That  Heaven  Allows  tl955) 

(3)  American  Graffiti  (1973) 

(4)  The  Band  Wagon  (1953) 

(5)  Blacksmith  Scene  (1893) 

(6)  Cabaret  (1972) 

(7)  Chan  Is  Missing  (1982) 

(8)  The  Conversation  (1974) 

(9)  The  Day  the  Earth  Stood  Still  (1951) 

(10)  El  Norte  (1983) 

(11)  Fatty's  Tintype  Tangle  (1915) 

(12)  The  Four  Horsemen  of  the  Apocalypse 
(1921) 

(13)  Fury  (1936)  '  ' 

(14)  Gerald  McBoing  Boing  (1951) 

(15)  The  Hospital  (1971) 

(16)  Jammin'  the  Blues  (1944) 

(17)  The  Last  of  the  Mohicans  (1920) 

(18)  Manhatta  (1921) 

(19)  North  By  Northwest  (1959) 

(20)  The  Philadelphia  Story  (1940) 

(21)  Rip  Van  Winkle  (1896) 

(22)  Seventh  Heaven  (1927) 

(23)  Stagecoach  (1939) 

(24)  To  Fly  (1976) 

(25)  To  Kill  a  Mockingbird  (1962) 

(b)  In  keeping  with  section  106(a)  of 
the  Act,  2  U.S.C.  179(p),  the  Librarian 
shall  endeavor  to  obtain  an  archival      i, 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

4.  In  subpart  A,  §  704.27  is  added  to 
read  as  follows: 


§704.27    Films  Selected  for  Inclusion  in  ttw 
National  Film  Registry  in  tlie  Library  of 
Congress  for  1996. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  1996: 

(1)  The  Awful  Truth  (1937) 

(2)  Broken  Blossoms  (1919) 

(3)  The  Deer  Hunter  (1978) 

(4)  Destrv  Rides  Again  (1939) 

(5)  Flash  Gordon  serial  (1936) 

(6)  The  Forgotten  Frontier  (1931). 

(7)  Frank  Film  (1973) 

(8)  The  Graduate  (1967) 

(9)  The  Heiress  (1949) 

(10)  The  Jazz  Singer  (1927) 

(11)  Life  and  Times  of  Rosie  the  Riveter         , 
(1980) 

(12)M*A*S*H(1970) 

(13)  Mildred  Pierce  (1945) 

(14)  The  Outlaw  Josey  Wales  (1976) 

(15)  The  Producers  (1968) 

(16)  Full  My  Daisy  (1959) 

(17)  Road  to  Morocco  (1942) 

(18)  She  Done  Him  Wrong  (1933) 

(19)  Shock  Corridor  (1963) 

(20)  Show  Boat  (1936) 

(21)  The  Thief  of  Baghdad  (1924) 

(22)  To  Be  Or  Not  To  Be  (1942) 

(23)  Topaz  (1943-45)  (home  movie  footage 
taken  at  Japanese  American  Internment 
Camp,  the  Topaz  War  Relocation  Authority 
Center) 

(24)  Verbena  Tragica  (1939) 

(25)  Woodstock  (1970) 

(b)  In  keeping  with  section  106(a)  of 
the  Adt,  2  U.S.C.  179(p),  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

5.  In  subpart  A,  §  704.28  is  added  to  . 
read  as  follows: 

§  704.28    Films  Selected  for  Inclusion  in  ttie 
National  Film  Registry  in  tlie  Library  of 
Congress  for  1 997. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  1997: 

(1)  Ben-Hur  (1926) 

(2)  The  Big  Sleep  (1946) 

(3)  The  Bridge  on  the  River  Kwai  (1957) 

(4)  Cops  (1922) 

(5)  Czechoslovakia  1968  (1968) 

(6)  Grass  (1925) 

( 7)  The  Great  Dictator  ( 1 940) 

(8)  Harold  and  Maude  (1972) 

(9)  Hindenburg  Disaster  Newsreel  Footage 
(1937) 

(10)  How  the  West  Was  Won  (1962) 

(11)  The  Hustler  (1961) 

(12)  Knute  Rockne.  All  American  (1940) 

(13)  The  Life  and  Death  of  9413— A 
Hollywood  Extra  (1928) 

(14)  The  Little  Fugitive  (1953) 
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(15)  Mean  Streets  (1973) 

(16)  Motion  Painting  No.  1  (1947) 

(17)  The  Music  Box  (1932) 

(18)  The  Naked  Spur  (1953) 

(19)  Rear  Window  (1954) 

(20)  Republic  Steel  Strike  Riots  Newsree! 
Footage  (1937) 

(21)  Return  of  the  Secaucus  7  (1980) 

(22)  The  Thin  Man  (1934) 

(23)  Tulips  Shall  Grow  (1942) 

(24)  West  Side  Storv  (1961) 

(25)  Wings  (1927) 

(b)  In  keeping  with  section  106(a)  of 
the  Act  2  U.S.C.  179(p),  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of\^ongress. 

6.  In  subpart  A,  §  704.29  is  added  to 
read  as  follows: 

§704.29    Films  Selected  for  Inclusion  in  the 
National  Film  Registry  in  the  Library  of 
Congress  for  1998. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  1998: 

(1)  Bride  of  Frankenstein  (1935) 
(2)TheCitv(1939) 

(3)  Dead  Birds  (1964) 

(4)  Dont  Look  Bark  (1967) 

(5)  Easy  Rider  (1969) 

(6)  42nd  Street  (1933) 

(7)  From  the  Manger  to  the  Cross  (1912) 

(8)  Gun  Crazy  (1949) 

(9)  The  Hitch-fiiker  (1953) 

(10)  The  Immigrant  (1917) 

(li)  The  Last  Picture  Show  (1972) 

(12)  Little  Miss  Marker  (1934) 

(13)  The  Lost  World  (1925) 
(14)Modesta  (1956) 

(15)  The  Ox-Bow  Incident  (1943) 

(16)  Pass  the  Ciravy  (1928) 

(17)  Phantom  of  the  Opera  (1925) 

(18)  Powers  of  Ten  (1978) 

(19)  The  Public  Enemy  (1931)  • 

(20)  Sky  High  (1922) 

(21)  Steamboat  Willie  (1928) 

(22)  Tacoma  Narrows  Bridge  Collapse  (1940) 
(23)Tootsie(1982) 

(24)  Twelve  O'Clock  High  (1949) 

(25)  "Westinghouse  Works.  1904"  (1904) 

(b)  In  keeping  with  section  106(a)  of 
the  Act,  2  U.S.C.  179(p).  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

7.  In  subpart  A,  §  704.30  is  added  to 
read  as  follows: 

§704.30    Films  Selected  for  Inclusion  jn  the 
National  Film  Registry  in  the  Library  of 
Congress  for  1999. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 


National  Film  Registry  within  the 
Library  of  Congress  for  1999: 

(1)  Civilization  (1916) 

(2)  Do  the  Right  Thing  (1989) 

(3)  The  Docks  of  New  York  (1928) 

(4)  Duck  Amuck  (1953) 

(5)  The  Emperor  Jones  (1933) 
(6)GungaDin(1939) 

(7)  In  the  Land  of  the  Head-Hunters  (1914) 
aka  In  the  Land  of  the  War  Canoes 

(8)  Jazz  on  a  Summer's  Day  (1959) 

(9)  King:  A  Filmed  Record  .  .  .  Montgomery 
to  Memphis  (1970) 

(10)  The  Kiss  (1896) 

(11)  Kiss  Me  Deadly  (1955) 

(12)  Lambchops  (1929) 

(13)  Laura  (1944) 

(14)  Master  Hands  (1936) 

(15)  My  Man  Godfrey  (1936) 

(16)  Night  of  the  Living  Dead  (1968) 

(17)  The  Plow  That  Broke  the  Plains  (1936) 

(18)  Raiders  of  the  Lost  Ark  (1981) 

(19)  Roman  Holiday  (1953) 

(20)  The  Shop  Around  the  Corner  (1940) 

(21)  A  Streetcar  Named  Desire  (1951) 

(22)  The  Ten  Commandments  (1956) 

(23)  Trance  and  Dance  in  Bali  (1938-39) 

(24)  The  Wild  Bunch  (1969) 

(25)  Woman  of  the  Year  (1942) 

(b)  In  keeping  with  section  106(a)  of 
the  Act.  2  U.S.C.  179(p),  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five, films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

8.  In  subpart  A,  §  704.31  is  added  to 
read  as  follows: 

§  704.31     Films  Selected  for  Inclusion  in  the 
National  Film  Registry  in  the  Library  of 
Congress  for  2000. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  2000: 

(I)  Apocalypse  Now  (1979) 
(2)Dracula(1931) 

(3)  The  Fall  of  the  House  of  Usher  (1928) 

(4)  Five  Easy  Pieces  (1970) 

(5)  GoodFellas  (1990) 

(6)  Koyaanisqatsi  (1983) 

(7)  The  Land  Beyond  the  Sunset  (1912) 

(8)  Let's  All  Go  to  the  Lobby  (1957) 

(9)  The  Life  of  Emile  Zola  (1937) 

(10)  Little  Caesar  (1930) 

(II)  The  Living  Desert  (1953) 

(12)  Love  Finds  Andy  Hardy  (1938) 
(131  Multiple  Sidosis  (1970) 

(14)  Network  (1976) 

(15)  Peter  Pan  (1924) 

(16)  Porky  in  Wackyland  (1938) 

(17)  President  McKinley  Inauguration 
Footage  (1901) 

(18)  Regeneration  (1915) 
(li9)  Salome  (1922) 

(20)  Shaft  (1971) 

(21)  Sherman's  March  (1986) 

(22)  A  Star  is  Born  (1954) 

(23)  The  Tall  T  (1957) 

(24)  Why  We  Fight  (series)  (1943-45) 

(25)  Will  Success  Spoil  Rock  Hunter?  (1957) 


(b)  In  keeping  with  section  106(a)  of 
the  Act,  2  U.S.C.  179(p).  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

9.  In  subpart  A,  §  704.32  is  added  to 
read  as  follows: 

§  704.32    Films  Selected  for  Inclusion  in  the 
National  Film  Registry  in  the  Library  of 
Congress  for  2001. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  2001 : 

(1)  Abbott  and  Costello  Meet  Frankenstein 
(1948) 

(2)  All  That  Jazz  (1979) 

(3)  All  the  King's  Men  (1949) 

(4)  America.  America  (1963) 

(5)  Cologne:  From  the  Diary  of  Ray  and 
Esther  (1939) 

(6)  Evidence  of  the  Film  (1913) 

(7)  Hoosiers  (1986) 

(8)  The  House  in  the  Middle  (1954) 

(9)  It  (1927) 

(10)  lam  Session  (1942) 

(11)  jaws  (1975) 

(12)  Manhattan  (1979) 

(13)  Marian  Anderson:  The  Lincoln  Memorial 
Concert  (1939) 

(14)  Memphis  Belle  (1944) 

(15)  The  Miracle  of  Morgan's  Creek  (1944) 

(16)  Miss  Lulu  Bett  (1921) 

(17)  National  Lampoon's  Animal  House 
(1978) 

(18)  Planet  of  the  Apes  (1968) 

(19)  Rose  Hobart  (1936) 

(20)  Serene  Velocity  (1970) 

(21)  The  Sound  of  Music  (1965) 

(22)  Stormy  Weather  (1943) 

(23)  The  Tell-Tale  Heart  (1953) 

(24)  The  Thin  Blue  Line  (1988) 

(25)  The  Thing  From  Another  World  (1951) 

(b)  In  keeping  with  section  106(a)  of 
the  Act,  2  U.S.C.  179{p).  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the  National  Film  Registry 
Collection  of  the  Library  of  Congress. 

10.  In  subpart  A,  §  704.33  is  added  to 
read  as  follows: 

§  704.33    Films  Selected  for  Inclusion  in  the 
National  Film  Registry  in  the  Library  of 
Congress  for  2002. 

(a)  The  Librarian  of  Congress,  Dr. 
James  H.  Billington,  after  consultation 
with  the  National  Film  Preservation 
Board,  registers  these  films  in  the 
National  Film  Registry  within  the 
Library  of  Congress  for  2002: 

(1)  Alien  (1979) 

(2)  All  My  Babies  (1953) 

(3)  The  Bad  and  the  Beautiful  (1952) 

(4)  Beauty  and  the  Beast  (1991) 

(5)  The  Black  Stallion  (1979) 

(6)  Boyz  N  the  Hood  ( 1 991 ) 
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(7)  Theodore  Case  Sound  Test:  Gus  Visser 
and  his  Singing  Duck  (1925) 

(8)  The  Endless  Summer  (1966) 

(9)  From  Here  to  Eternity  (1953) 

(10)  From  Stump  to  Ship  (1930) 

(11)  Fuji  (1974) 

(12)  In  the  Heat  of  the  Night  (1967) 

(13)  Lady  Windermere's  Fan  (1925) 

(14)  Melody  Ranch  (1940) 

(15)  The  Pearl  (1948) 

(16)  PuncbTJrunks  (1934) 

(17)  Sabrina  (1954) 

(18)  Star  Theatre  (1901) 

(19)  Stranger  Than  Paradise  (1984) 

(20)  This  is  Cinerama  (1952) 

(21)  This  is  Spinal  Tap  (1984) 

(22)  Through  Navajo  Eyes  (series)  (1966) 

(23)  Why  Man  Creates  "(1968) 

(24)  Wild  and  Wooly  (1917) 

(25)  Wild  River  (1960) 

(b)  In  keeping  with  section  106(a)  of 
the  Act,  2  U.S.C.  179(p),  the  Librarian 
shall  endeavor  to  obtain  an  archival 
quality  copy  for  each  of  these  twenty- 
five  films  for  the.National  Film  Registry 
Collection  of  fhe  Library  of  Congress. 

fames  H.  Billington, 

The  Librarian  of  Congress. 

[FR  Doc.  03-5958  Filed  3-12-03;  8:45  am] 

BILUNG  COOE  1410-34-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart17 
AIN  2900-AJ34 

Provision  of  Drugs  and  Medicines  to 
Certain  Veterans  in  State  Homes 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  affirms 
amendments  to  the  Department  of 
Veterans  Affairs  "Medical"  regulations 
concerning  the  provision  of  drugs  and 
medicines  prescribed  by  non-VA 
physicians  for  certain  veterans  who  are 
permanently  housebound  or  in  need  of 
regular  aid  and  attendance.  The 
amendments  allow  prescriptions  to  be 
filled  by  non-VA  pharmacies  in  state 
homes  under  contract  with  VA  for 
filling  prescriptions  for  patients  in  state 
homes.  This  is  consistent  with  VA's 
special  relationship  with  state  homes.  It 
eliminates  duplication  of  services  and 
helps  to  improve  timeliness  for  filling 
prescriptions  in  state  homes. 
DAT^S:  Effective  Date:  March  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  )eff 
Ramirez,  Pharmacy  Service  (119), 
Veterans  Health  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  (202)  273-8428.  (This  is  not  a 
toll-fi-ee  niunber.) 


SUPPLEMENTARY  INFORMATION:  The  VA 
"Medical"  regulations  are  set  forth  at  38 
CFR  Part  17.96.  The  interim  final  rule 
amending  these  regulations  was 
published  in  the  Federal  Register  on 
July  14, 1998  at  63  FR  37779. 

We  provided  a  60-day  comment 
period  that  ended  September  14,  1998. 
.We  received  two  comments.  One 
commenter  expressed  support.  The 
other  commenter  stated  that  the 
eligibility  criteria  should  be  liberalized 
to  only  require  that  a  veteran  be 
"eligible  for  compensation  or  pension 
benefits."  However,  there  is  a  statutory 
requirement  that  a  veteran  be  in  receipt 
of  benefits  to  qualify  for  the  provision 
of  drugs  and  medicines.  38  U.S.C. 
1712(d).  No  change  is  made  based  upon 
this  comment.  This  commenter  also 
states  that  it  would  be  more  efficient 
and  cost-effective  to  authorize  statef 
homes  to  purchase  prescription  drugs 
and  medicines  from  local  VA  suppliers. 
No  change  in  the  regulation  is  made 
based  upon  this  comment.  What  the 
commenter  suggests  is  what  is 
happening  in  those  state  homes  that 
have  contracts  with  VA  to  furnish  drugs 
off  the  Federal  Supply  Schedule  at  the 
same  price  that  VA  pays.  If  other  state 
homes  want  access  to  the  Federal 
Supply  Schedule,  they  may  achieve  that 
access  by  contracting  with  VA.  Based  on 
the  rationale  set  forth  in  the  interim 
final  rule  and  in  this  document  we  now 
affirm  as  a  final  rule  the  changes  made 
by  the  interim  final  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Administrative  Procedure  Act 

This  document  without  any  changes 
affirms  amendments  made  by  an  interim 
final  rule  that  is  already  in  effect. 
Accordingly,  we  have  concluded  under 
5  U.S.C.  553  that  there  is  good  cause  for 
dispensing  with  a  delayed  effective  date 
based  on  the  conclusion  that  such 
procedure  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 


Regulatory  Flexibility  Act 

The  Secretary'  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial     < 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory'  Flexibility 
Act,  5  U.S.C.  601-612.  This  rule  will 
have  only  a  miniscule  effect  on  any 
small  entity.  Therefore,  pursuant  to  5 
U.S.C.  605(b).  this  rule  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  §§  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Program  Number 

The  Catalog  of  Federal  Domestic 
Assistance  program  niunber  for  this 
document  is  64.012. 

List  of  Subjects  in  38  CFR  Part  1 7 

Administrative  practice  and 
procedure,  Alcohol  abuse.  Alcoholism. 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health,  Grant 
programs- veterans.  Health  care.  Health 
facilities.  Health  professions.  Health 
records.  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs. 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

Approved:  March  3.  2003. 
Anthony  I.  Principi, 

Secretary  of  Veterans  Affairs. 

PART  17— MEDICAL 

Accordingly,  the  interim  final  rule 
amending  38  CFR  part  17  which  was. 
published  at  63  FR  37779  on  July  14, 
1998,  is  adopted  as  a  final  rule  without 
change. 

|FR  Doc.  03-6099  Filed  3-12-03:  8:45  am] 

BILLING  CODE  8320-01 -f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 
[FL-82-200309(w);  FRL-7466-4] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Florida: 
Withdrawal  of  Direct  Final  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  adverse  comment,  EPA 
is  withdrawing  the  direct  final  rule 
published  January  27,  2003,  (see  68  FR 
3817)  approving  revisions  to  the  Florida 
State  Implementation  Plan.  The  purpose 
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of  the  revision  to  rule  62-212.400  was 
to  correct  discrepancies  between  State 
and  Federal  rule  language  on 
exemptions  from  Prevention  of 
Significant  Deterioration  and  to  include 
additional  provisions.  EPA  stated  in  the 
direct  final  rule  that  if  EPA  received 
adverse  comment  by  February  26,  2003, 
the  rule  would  be  withdrawn  and  not 
take  effect.  EPA  subsequently  received 
adverse  comment.  EPA  will  address  the 
comment  in  a  subsequent  final  action 
based  upon  the  proposed  action 
published  on  January  27,  2003  (see  68 
FR  3847).  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
DATES:  The  direct  final  rule  is 
withdrawn  as  of  March  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  LeSane.  Air  Planning  Branch,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  Phone 
number:  404/562-9035;  E-mail: 
lesane.  heidi@epa  .gov. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations.  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  March  6,  2003. 
).].  Palmer,  Jr., 

Regional  Administrator,  Region  4. 

IFR  Dor.  03-611 1  Filed  .3-12-03;  8:45  am] 

BILUNG  CODE  6SaO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[Region  II  Docket  No.  NY5fr-253a,  FRL- 
7464-8] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities;  New 
York 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  direct  final 
action  to  approve  the  State  plan 
submitted  by  New  York  State  to 
implement  and  enforce  the  Emission 
Guidelines  (EG)  for  existing  small 
Municipal  Waste  Gombustion  (MWG) 
Units.  New  York's  plan  establishes 
emission  limits  and  other  requirements 
for  the  purpose  of  reducing  toxic  air 
emissions  from  small  MWG  units 
throughout  the  State.  New  York 
submitted  its  plan  to  fulfill  the 


requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act. 
DATES:  This  direct  final  rule  is  effective 
on  May  12,  2003  wuthout  further  notice, 
unless  EPA  receives  adverse  comment 
by  April  14,  2003. 

If  EPA  receives  such  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Ghief, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

Copies  of  the  state  submittal  is 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866. 
New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  625  Broadway,  2nd 
Floor,  Albany.  New  York  12233. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  (Ted)  Gardella,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10007-1866,  (212)  637- 
4249. 

SUPPLEMENTARY  INFORMATION:  The 
following  table  of  contents  describes  the 
format  for  the  SUPPLEMENTARY 
INFORMATION  section: 

I.  EPA  Action     ' 

A.  What  action  is  EPA  taking  today? 

B.  Why  is  EPA  taking  this  action? 

C.  Who  is  affected  by  New  York's  State 
plan? 

D.  How  does  this  approval  affect  sources 
located  in  Indian  Nation  Land? 

E.  How  does  this  approval  relate  to  the 
Federal  plan? 

II.  Background 

A.  What  is  a  State  plan? 

B.  What  is  a  small  MWC  State  plan? 

C.  Why  is  EPA  requiring  New  York  to 
submit  a  small  MWC  State  plan? 

D.  What  are  the  requirements  for  a  Small 
MWC  State  plan? 

III.  New  York's  State  Plan 

A.  What  is  contained  in  the  New  York 
State  plan? 

B.  What  approval  criteria  di'd  we  use  to 
evaluate  New  York's  State  plan? 

IV.  EPA's  Rulemaking  Action 

V.  Statutory  and  Executive  Order  Reviews 

L  EPA  Action 

A.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  New  York's  State 
plan,  submitted  on  October  22,  2002,  for 
the  control  of  air  emissions  from 
existing  small  Municipal  Waste 
Combustion  (MWC)  units  throughout 


the  State,  except  for  those  small  MWCs 
located  on  Indian  Nation  land.  New 
York  submitted  its  plan  to  fulfill  the 
requirements  of  section  111(d)  and  129 
of  the  Clean  Air  Act  (CAA).  The  State 
plan  adopts  and  implements  the 
Emission  Guidelines  (EG)  applicable  to 
existing  small  MWCs,  and  establishes 
emission  limits  and  other  requirements 
for  units  constructed  on  or  before 
August  30,  1999.  This  approval,  once 
effective,  will  make  the  New  York  small 
MWC  rules  included  in  the  State  plan 
federally  enforceable. 

B.  Why  Is  EPA  Taking  This  Action? 

EPA  has  evaluated  New  York's  small 
MWC  State  plan  for  consistency  with 
the  CAA,  EPA  guidelines  and  policy. 
EPA  has  determined  that  New  York's 
State  plan  meets  all  requirements  and 
therefore,  EPA  is  approving  New  York's 
State  plan  to  implement  and  enforce  the 
EG  applicable  to  existing  sgiall  MWCs. 

C.  Who  Is  Affected  by  New  York's  State 
Plan? 

New  York's  State  plan  regulates  all 
the  units  designated  by  the  EG  for 
existing  small  MWCs  which 
conunenced  construction  on  or  before 
August  30, 1999  and  which  have  the 
capacity  to  combust  at  least  35  tons  per 
day  of  municipal  solid  waste  or  refuse- 
derived  fuel  but  no  more  than  250  tons 
per  day  of  municipal  solid  waste  or 
refuse-derived  fuel.  If  the  owner  or 
operator  of  a  small  MWC  made  changes 
after  June  6.  2001,  that  meet  the 
definition  of  modification  or 
reconstruction  for  subpart  AAAA  (New 
Source  Performance  Standards  for  New 
Small  Municipal  Waste  Combustion 
Units)  of  40  CFR  part  60,  the  small 
MWC  unit  becomes  subject  to  subpart 
AAAA  and  the  State  plan  no  longer 
applies  to  that  unit. 

D.  How  Does  This  Approval  Affect 
Sources  Located  in  Indian  Nation  Land? 

New  York's  State  plan  does  not  cover 
units  located  in  Indian  Nation  Land. 
Therefore,  any  units  located  in  Indian 
Nation  Land  will  be  subject  to  the 
Federal  plan,  subpart  JJJ  of  40  CFR  part 
62,  promulgated  on  January  31,  2003 
(see  68  FR  5144). 

E.  How  Does  This  Approval  Relate  to  the 
Federal  Plan? 

The  Federal  plan  is  applicable  to 
small  MWC  units  located  in  Indian 
Nation  Land  and  units  throughout  New 
York  for  which  there  is  no  approved 
State  plan.  Therefore,  until  this 
approval  action  becomes  effective,  small 
MWG  units  within  New  York  State's 
jurisdiction  are  subject  to  the  Federal 
plan.  Upon  approval  of  New  York's 
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State  plan,  small  MWC  units  within  the 
State  of  New  York's  jurisdiction  will  be 
subject  to  New  York's  State  plan  as  of 
the  effective  date  of  this  action  and  the 
Federal  plaii  will  no  longer  apply.      ^ 

n.  Background 

A.  What  Is  a  State  Plan? 

Section  111  of  the  CAA,  "Standards  of 
Performance  for  New  Stationary 
Sources,"  authorizes  EPA  to  set  air 
emissions  standards  for  certain 
categories  of  sources.  These  standards 
are  called  New  Soiuce  Performance 
Standards  (NSPS).  When  a  NSPS  is 
promulgated  for  new  sources,  section 
111(d)  also  requires  that  EPA  publish  an 
EG  applicable  to  the  control  of  the  same 
pollutant  from  existing  (or  designated) 
facilities.  States  with  designated 
facilities  must  then  develop  a  State  plan 
to  adopt  the  EG  into  the  State's  body  of 
regulations.  States  must  also  include  in 
their  State  plan  other  requirements, 
such  as  inventories,  legal  authority,  and 
public  participation  documentation,  to 
demonstrate  their  ability  to  enforce  the 
State  plans. 

B.  What  Is  a  Small  MWC  State  Plan? 

A  small  MWC  State  plan  is  a  State 
plan,  as  described  above,  that  controls 
air  pollutant  emissions  from  existing 
small  incinerators  with  a  combustion 
design  capacity  of  35  to  250  tons  per 
day  of  municipal  solid  waste  or  refuse 
derived  fuel  that  commenced 
construction  on  or  before  August  30, 
1999. 

C.  Whv  Is  EPA  Requiring  New  York  To 
Submit  a  Small  ^fWC  State  Plan? 

When  EPA  developed  the  NSPS  for 
small  MWCs,  we  simultaneously 
developed  the  EG  to  control  air 
emissions  from  existing  small  MWCs 
(see  62  FR  76378,  December  6,  2000). 
Under  section  129  of  the  CAA,  the  EG 
is  not  federally  enforceable;  therefore, 
section  129  of  the  CAA  also  requires 
states  to  submit  to  EPA  for  approval 
State  plans  that  implement  and  enforce 
the  EG.  These  State  plans  must  be  at 
least  as  protective  as  the  EG,  and  they 
become  federally  enforceable  upon 
approval  by  EPA. 

"The  procedures  for  adopting  and 
submitting  State  plans  are  located  in  40 
CFR  part  60,  subpart  B.  If  a  state  fails 
to  have  an  approvable  plan  in  place  by 
December  6,  2001,  the  EPA  is  required 
to  promulgate  a  Federal  plan  to 
establish  requirements  for  those  soiux:es 
not  under  an  EPA-approved  State  plan. 
Even  though  EPA  promulgated  the 
Federal  plan  on  January  31,  2003,  New 
York's  State  plan  is  approvable  since  it 
was  deemed  at  least  as  protective  as  the 


standards  set  in  the  EG.  New  York  has 
developed  and  submitted  a  State  plan, 
as  required  by  section  111(d)  of  the 
CAA,  to  gain  Federal  approval  to 
implement  and  enforce  the  small  MWC 
EG. 

D.  What' Are  the  Requirements  for  a 
Small  MWC  State  Plan? 

A  section  111(d)  State  plan  submittal 
must  meet  the  requirements  of  40  CFR 
part  60,  subpart  B,  S§  60.23  through 
60.26,  and  40  CFR  part  60,  subpart 
BBBB  (see  62  FR  76378.  December  6, 
2000).  Subpart  B  contains  the 
procedures  for  the  adoption  and 
submittal  of  State  plans.  This  subpart 
addresses  public  participation,  legal 
authority,  emission  standards  and  other 
emission  limitations,  compliance 
schedules,  emission  inventories,  source 
surveillance,  and  compliance  assurance 
and  enforcement  requirements. 

EPA  proq;iulgated  the  EG  as  40  CFR 
part  60,  subpart  BBBB  on  December  6, 
2000.  Subpart  BBBB  contains  the 
technical  requirements  for  existing 
small  MWCs  and  applies  to  units  that 
commenced  construction  on  or  before 
August  30,  1999.  A  state  will  generally 
address  the  small  MWC  technical 
requirements  by  adopting  by  reference 
subpart  BBBB.  The  section  111(d)  state 
plan  is  required  to  be  submitted  within 
one  year  of  the  EG  promulgation  date, 
i.e.  by  December  6,  2001.  Prior  to 
submittal  to  EPA,  the  State  must  make 
available  to  the  public  the  State  plan 
and  provide  opportunity  for  public 
comment. 

m.  New  York's  State  Plan 

A.  What  Is  Contained  in  the  New  York 
State  Plan? 

■     On  October  22,  2002,  the  New  York 
State  Department  of  Environmental         ' 
Conservation  (NYSDEC)  submitted  its 
section  111(d)  State  plan  for 
implementing  EPA's  EG  for  existing 
small  MWC  units,  located  in  New  York 
State. 

New  York  has  adopted  by  reference 
the  requirements  of  the  EG  in  Part  200 
of  Title  6  of  the  New  York  Code  of  Rules 
and  Regulations  (6NYCRR)  of  the  State 
of  New  York,  entitled  "General 
Provisions"  and  in  Subpart  219-1  of 
6NYCRR  entitled  "Incineration-General 
Provisions"  and  Subpart  219-8  of 
6NYGRR  entitled  "Emission  GuideUnes 
and  Compliance  Times  for  Small 
Municipal  Waste  Combustion  Units 
Constructed  on  or  before  August  30, 
1999."  These  amended  regulations 
became  effective  on  October  18,  2002. 
By  incorporating  the  EG  by  reference 
into  Part  200,  NYSDEC  has  the  authority 
to  include  them  as  applicable  within" 


Subpart  219-8,  which  addresses  the 
applicability  of  the  various  Part  219 
(New  York's  incineration  rules) 
requirements.  Part  219  now  includes  the 
new  requirementsincorporated  from  the 
EG,  as  well  as  the  necessar\'  compliance 
schedules  and  necessar}'  definition 
changes  required  for  the  transformation 
of  emission  guidelines  into  a  State  plan. 
As  a  result,  the  Part  219  requirements 
are  enforceable  by  New  York  and 
become  federally  enforceable  once  the 
State  plan  is  approved  by  EPA. 

New  York's  State  plan  contains  the 
following: 

(1)  A  demonstration  of  the  State's 
legal  authority  to  implement  the  section 
111(d)  State  plan; 

(2)  State  rules  adopted  into  6NYCRR 
Parts  200  and  219  as  the  mechanism  for 
implementing  and  enforcing  the  State 
plan; 

(3)  An  inventory  of  three  known  small 
MWC  facilities,  including  eight  small 
MWC  units,  along  with  an  inventory  of 
their  air  pollutant  emissions; 

(4)  Emission  limits  that  are  as 
protective  as  the  EG; 

(5)  Enforceable  compliance  schedules 
incorporated  into  Part  219,  New  York's 
incineration  rule.  For  Class  I  Units, 
compliance  dates  vary  from  three  years 
from  the  effective  date  of  EPA's 
approval  of  New  York's  State  plan  to  not 
later  than  December  6.  2005,  whichever 
is  earlier.  For  Class  II  Units,  compliance 
dates  vary  from  one  year  from  the 
effective  date  of  EPA's  approval  of  New 
York's  State  plan  to  not  later  than 
December  6,  2005,  whichever  is  earlier. 

(6)  Testing,  monitoring,  reporting  and 
recordkeeping  requirements  for  the 
designated  facilities; 

(7)  Records  of  the  public  hearing  on 
the  State  plan;  and, 

(8)  Provisions  for  annual  state 
progress  reports  to  EPA  on 
implementation  of  the  State  plan. 

B.  What  Approval  Criteria  Did  We  Use 
To  Evaluate  New  York's  State  Plan? 

EPA  reviewed  New  York's  State  plan 
for  approval  against  the  following 
criteria:  40  CFR  60.23  through  60.26  , 
"Subpart  B — Adoption  and  Submittal  of 
State  Plans  for  Designated  Facilities;" 
and  40  CFR  60.1600  through  60.1940, 
"Subpart  BBBB — Emission  Guidelines 
and  Compliance  Times  for  Small 
Mimicipal  Waste  Combustion  Units 
Constructed  on  or  Before  August  30, 
1999." 

IV.  EPA's  Rulemaking  Action 

The  EPA  has  determined  that  New 
York's  State  plan  meets  all  the 
applicable  approval  criteria  and, 
therefore,  EPA  is  approving,  through 
direct  final  rulemaking  action.  New 
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York  State's  sections  111(d)  and  129 
State  plan  for  small  MWCs. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  May  12,  2003 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
April  14.  2003. 

If  the  EPA  receives  adverse 
comments,  then  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the     • 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

V.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866. 
entitled  "Regulatory  Planning  and 
Review." 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  because  the  Federal 
approval  does  not  create  any  new 
requirements.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state. 


local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  commonwealth,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law.  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state, 
commonwealth,  local,  or  tribal 
governments,  or  to  the  private  segtor. 
result  from  this  action. 

Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
fhat  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or,  EPA  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  Under  section  6(c)  of 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications  and  that  preempts  state 
law,  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

New  York's  State  plan  applies  to  all 
affected  sources  regardless  of  whether  it 
has  been  identified  in  its  plan. 
Therefore,  EPA  has  concluded  that  this 
rulemaking  action  does  not  have 
federalism  implications.  It  will  not 


impose  substantial  direct  compliance 
costs  on  state  or  local  governments,  nor 
will  it  preempt  state  law.  Thus,  the 
requirements  of  sections  6(b)  and  6(c)  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
-tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 
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National  Technology  Transfer 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  Advancement  Act  (NTTAA)  of 
1995  requires  Federal  agencies  to 
evaluate  existing  technical  standards 
when  developing  a  new  regulation.  To 
comply  with  NTTAA.  EPA  must 
consider  and  use  "voluntary  consensus 
standards"  (VCS)  if  available  and 
applicable  when  developing  programs 
and  policies  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive.to  the  use 
of  VCS. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  May  12,  2003 
unless  EPA  receives  material  adverse 
written  comments  by  April  14,  2003. 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Covul  of  Appeals  for  the 
appropriate  circuit  by  May  12.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  do^s  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Lead,  Reporting  and 
recordkeeping  requirements. 


Dated:  March  3,  2003. 
lane  M.  Kenny, 
Regional  Administrator.  Region  2. 

Part  62,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  HH— New  York 

2.  Part  62  is  amended  by  adding  new 
§  62.8107  and  an  undesignated  heading 
to  subpart  HH  to  read  as  follows: 

Air  Emissions  From  Existing  Small 
Municipal  Waste  Combustion  Units 
With  The  Capacity  To  Combust  At  Least 
35  Tons  Per  Day  But  No  More  Than  250 
Tons  Per  Day  Of  Municipal  Solid  Waste 
Or  Refuse  Derived  Fuel  and  Constructed 
on  or  Before  August  30,  1999. 

§  62.81 07    Identification  of  plan. 

(a)  On  October  22,  2002,  the  New 
York  State  Department  of 
Environmental  Conservation  submitted 
to  the  Environmental  Protection  Agency 
"Section  lll(d)/129  State  Plan  for 
Implementation  of  Municipal  Waste 
Combustor  Emission  Guidelines  [Title 
40  CFR  Part  60,  Subparts  B  and  BBBB]' 

(b)  Identification  of  sources:  The  plan 
applies  to  all  existing  Small  Municipal 
Waste  Combustion  Units  with  the 
capacity  to  combust  at  least  35  tons  per 
day  but  no  more  than  250  tons  per  day 
of  municipal  solid  waste  or  refuse 
derived  fuel  and  constructed  on  or 
before  August  30,  1999. 

(c)  The  effective  date  for  the  portion 
of  the  plan  applicable  to  existing 
municipal  waste  combustor  units  is  May 
12,2003. 

(FR  Doc.  03-5908  Filed  3-12-03;  8:45  am] 

BILLING  CODE  6SG0-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7465-6] 

Virginia:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

summary:  Virginia  has  applied  to  EPA 
for  final  authorization  of  changes  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 


Act  (RCRA).  EPA  has  determined  that 
these  changes  satisfy  all  requirements 
needed  to  qualify  for  final  authorization 
and  is  authorizing  Virginia's  changes 
through  this  immediate  final  action. 
EPA  is  publishing  this  rule  to  authorize 
the  changes  without  a  prior  proposal 
because  we  believe  this  action  is  not 
controversial  and  do  not  expect 
comments  that  oppose  it.  Unless  we 
receive  written  conunents  which  oppose 
this  authorization  during  the  comment 
period,  the  decision  to  authorize 
Virginia's  changes  to  its  hazardous 
waste  program  will  take  effect.  If  we 
receive  comments  that  oppose  this 
action,  we  will  publish  a  document  in 
the  Federal  Register  withdrawing  this 
rule  before  it  takes  effect,  and  a  separate 
document  in  the  proposed  rules  section 
of  this  Federal  Register  will  serve  as  a 
proposal  to  authorize  the  changes. 
DATES:  This  final  authorization  will 
become  effective  on  May  12,  2003. 
unless  EPA  receives  adverse  written 
comment  by  April  14.  2003.  If  EPA 
receives  any  such  comment,  it  will 
publish  a  timely  withdrawal  of  this 
immediate  final  rule  in  the  Federal 
Register  and  inform  the  public  that  this 
authorization  will  not  take  effect  as 
scheduled. 

ADDRESSES:  Send  wrritten  comments  to 
Joanne  Cassidy.  Mailcode  3WC21. 
RCRA  State  Programs  Branch.  U.S.  EPA 
Region  III.  1650  Arch  Street. 
Philadelphia,  PA  19103.  Phone  number: 
(215)  814-3381.  You  may  inspect  and 
copy  Virginia's  application  from  8:15 
a.m.  to  4:30  p.m.,  at  the  following 
addresses:  Virginia  Department  of 
Environmental  Quality.  Division  of 
Waste  Program  Coordination,  629  East 
Main  Street.  Richmond.  VA  23219. 
Phone  number:  (804)  698-4213.  attn: 
Robert  Wickline,  and  Virginia 
Department  of  Environmental  Quality, 
West  Central  Regional  Office,  3019 
Peters  Creek  Road.  Roanoke.  VA  24015. 
Phone  number:  (540)  562-6872.  attn: 
Aziz  Farahmand,  and  EPA  Region  III. 
Library.  2nd  Floor.  1650  Arch  Street. 
Philadelphia.  PA  19103.  Phone  number: 
(215)814-5254. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Cassidy.  Mailcode  3WC21. 
RCRA  State  Programs  Branch,  U.S.  EPA 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103,  Phone  number: 
(215)814-3381. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b).  must . 
maintain  a  hazardous  waste  program 
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that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes.  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur*  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Has  EPA  Made  in 
This  Rule? 

EPA  concludes  that  Virginia's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  Virginia  final 
authorization  to  operate  its  hazardous 
waste  program  with  the  changes 
described  in  its  application  for  program 
revisions.  Virginia  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  (TSDFs)  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
application,  subject  to  the  limitations  of 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  New 
Federal  requirements  and  prohibitions 
imposed  by  Federal  regulations  that 
EPA  promulgates  under  the  authority  of 
HSWA  take  effect  in  authorized  States 
before  they  are  authorized  for  the 
requirements.  Thus,  EPA  will 
implement  those  HSWA  requirements 
and  prohibitions  in  Virginia,  including 
issuing  HSWA  permits,  until  the  State  is 
granted  authorization  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Virginia  subject  to  RCRA  will 
now  have  to  comply  with  the  authorized 
Virginia  regulatory  revisions  instead  of 
the  equivalent  revised  Federal 
requirements  in  brder  to  comply  with 
RCRA.  Virginia  has  enforcement 
responsibilities  under  its  state 
hazardous  waste  program  for  violations 
of  its  program,  but  EPA  retains  its 


authority  under  RCRA  sections  3007, 
3008,  3013,  and  7003,  which  include, 
among  others,  authority  to: 

•  Perform  inspections,  and  require 
monitoring,  tests,  analyses  or  reports; 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  Virginia  has  taken  its  own 
actions. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Virginia  is  being 
authorized  by  today's  action  are  aheady 
effective  and  are  not  changed  by  today's 
action. 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval.  We  are  providing  an 
opportunity  for  public  comment  now.  In 
addition  to  this  rule,  in  the  proposed 
rules  section  of  today's  Federal  Register 
we  are  publishing  a  separate  document 
that  proposes  to  authorize  Virginia's 
program  changes.  If  EPA  receives 
comments  which  oppose  this 
authorization  that  document  will  serve 
as  a  proposal  to  authorize  such  changes. 

E.  What  Happens  if  EPA  Receives 
Comments  "That  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  document  in 
the  Federal  Register  before  the  rule 
becomes  effective.  EPA  will  base  any 
further  decision  on  the  authorization  of 
Virginia's  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  We  will  then  address  all 
public  comments  in  a  later  final  rule. 
You  may  not  have  another  opportunity 
to  comment.  If  you  want  to  comment  on 
this  authorization,  you  must  do  so  at 
this  time. 

F.  What  Has  Virginia  Previously  Been 
Authorized  for? 

Virginia  initially  received  final 
authorization  on  December  4,  1984, 


effective  December  18, 1984  (49  FR 
47391),  to  implement  the  RCRA 
hazardous  waste  management  program. 
EPA  granted  authorization  for  changes 
to  Virginia's  regulatory  program  on  July 
31,  2000,  effective  September  29,  2000 
(65  FR  46606). 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  September  24,  2002,  Virginia 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  its  changes  in 
accordance  with  40  CFR  271.21. 
Virginia's  revision  application  includes 
changes  to  the  Federal  hazardous  waste 
program,  as  published  in  the  Federal 
Register  from  December  6,  1994  through 
June  30.  2001.  as  well  as  miscellaneous 
changes  to  its  previously-authorized 
program.  We  now  make  an  immediate 
final  decision,  subject  to  receipt  of 
written  comments  that  oppose  this 
action,  that  Virginia's  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Therefore,  EPA 
grants  Virginia  final  authorization  for 
the  following  program  changes: 

1 .  Program  Revision  Changes  for  Federal 
Rules  Published  Between  December  20, 
1994  and  June  30,  2001 

Virginia  seeks  authority  to  adininister 
the  Federal  requirements  that  are  listed 
in  Table  1.  Except  as  noted  in  the  Table, 
Virginia  incorporates  by  reference  these 
Federal  provisions,  in  accordance  with 
the  dates  specified  in  Title  9,  Virginia 
Administrative  Code  (9  VAC  20-60-18). 
Table  1  lists  Virginia's  requirements  that 
are  being  recognized  as  no  less  stringent 
than  the  analogous  Federal 
requirements.  The  Virginia  Waste 
Management  Act  (VWMA),  enacted  by 
the  1986  session  of  the  Virginia's 
General  Assembly  and  recodified  in 
1988  as  Chapter  14,  Title  10.1,  Code  of 
Virginia,  forms  the  basis  of  the  Virginia 
program.  The  regulatory  references  are 
to  Title  9,  Virginia  Administrative  Code 
(9  VAC)  effective  November  21.  2001. 


Table  1  .—Virginia's  Analogs  to  the  Federal  Requirements 


Description  of  Federal  requirement  (Revision 
checklists^) 


Federal  Register 


Analogous  Virginia  authority 


RCRA  Clustm-  V> 


Universal  Treatment  Standards  and  Treatment 
Standards  for  Organic  Characteristic  Wastes  and 
Newly  Listed  Waste  (Revision  Checklist  137). 

Testing  aqd  Monitoring  Activities  Amendment  I  (Revi- 
sion Checklist  139). 


60FR242,  1/3/95 


60  FR  3089.  1/13/95 


Title  9,  Virginia  Administrative  Code  (9  VAC)  §§20- 
60-18  and  20-60-268  A 

9  VAC  §§  20-60-1 8  and  20-60-260  A 
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TABLE  1  .—Virginia's  Analogs  to  the  Federal  Requirements— Continued 

Description  of  Federal  requirement  (Revision 
checklists^) 

Federal  Register 

Analogous  Virginia  authority 

Carbamate  Production  Identification  and  Listing  of 
Hazardous  Waste  (Revision  Checklist  140). 

Testing  and  Monitoring  Activities  Amendment  II  (Re- 
vision Checklist  141). 

Removal  of  Legally  Obsolete  Rules  (Revision  Check- 
list 144). 

60  FH7824,  2/9/95  

60  FR  19165,  4/17/95  

60  Ffl  2561 9,  5/12/95  

60  FR  17001,  4/4/95  

60  Ffl  33912,  6/29/95  

9  VAC  §§  20-60-1 8  and  20-60-261  A                      i 

• 
9  VAC  §§20-60-18  and  20-60-260  A 

9  VAC  §§20-60-18,  20-60-261   A,  20-60-266  A 
and  20-60-270  A 

Liquids  in  Landfills  III  (Revision  Checklist  145) 


RCRA    Expanded    Public    Participation    (Revision 

Checklist  148). 
Recovered     Oil     Exclusion,     Con-ection     (Revision 

Checklist  150). 
Land        Disposal        Restrictions        Phase        III — 

Decharacterized  Wastewaters,  Carbamate  Wastes, 

and  Spent  Potliners  (Revision  Checklist  151). 


Conditionally  Exempt  Small  Quantity  Generator  Dis- 
posal Options  Under  Subtitle  D  (Revision  Checklist 
153). 

Organic  Air  Emission  Standards  for  Tanks,  Surface 
Impoundments,  and  Containers  (Revision  Checklist 
154). 


Land  Disposal  Restrictions  Phase  III— Emergency 
Extension  of  the  K088  Capacity  Vari£ince  (Revision 
Checklist  155). 

Military  Munitk>ns  Rule  (Revision  Checklist  156)  


Land  Disposal  Restrictions — Phase  IV  (Revision 
Checklist  157). 

Testing  and  Monitoring  Activities  Amendment  III  (Re- 
vision Checklist  158). 

Carbamate  Production,  Identification  and  Listing  of 
Hazardous  Waste;  Land  Disposal  Restrictions 
(Conformance  With  the  Carbamate  Vacatur)  (Revi- 
sion Checklist  159). 


RCRA  Cluster  VI 

60  Ffl  35703,  7/11/95  

60  FR  63417,  12/11/95  

61  FR  13103,  3/26/96  

61  FR  15566,  4/8/96  

61  FR  15660,  4/8/96  

61  FR  19117,  4/30/96  

61  FR  33680,  6/28/96  

61  FR  36419,  7/10/96  

61  FR  43924,  8/26/96  

62  FR  7502,  2/19/97  

RCRA  Cluster  Vli 

61  FR  34252,  7/1/90  

59  FR  62896,  12/6/94  

60  FR  26828,  5/19/95  

60  FR  50426,  9/29/95  

60  FR  56952,  11/13/95  .... 

61  FR  4903,  2/9/96  

61  FR  28508,  6/5/96  

61  FR  59932,  11/25/96  .... 
62FR1992,  1/14/97  

62  FR  6622,  2/12/97  

62  FR  25998,  5/12/97  ...... 

62  FR  32452,  6/13/97  

62  FR  32974,  6/17/97  


Land  Disposal  Restrkitions  Phase  III— Emergency 
Extension  of  the  K088  National  Capacity  Variance 
(Revision  Checklist  160). 

Second  Emergency  Revision  of  the  Land  Disposal 
Restrictions  (LDR)  Treatment  Standards  for  Listed 
Hazardous  Wastes  From  Cartiamate  Production 
(Revision  Checklist  161). 

Clarification  of  Standards  for  Hazardous  Waste  Land 
Disposal  Restriction  Treatment  Variances  (Revi- 
sion Checklist  162). 

Organic  Air  Emission  StarKiards  for  Tanks,  Surlace 
Impoundments,  and  Containers  (Revision  Checklist 
163). 

Kraft  Mill  Stream  Stripper  Condensate  Exclusion  (Re- 
vision Checklist  164). 

I.DR  Phase  IV— Treatment  Standards  for  Metal 
Wastes  and  Mineral  Processing  Wastes  (Revision 
Checklist  167A).  ^ 


9  VAC  §§20-60-18,  20-60-264  A  and  20-60-265 

A 
9  VAC  §§20-60-18,  20-60-124  A  and  20-60-270 

A 
9  VAC  §§20-60-18  and  20-60-261  A 

9  VAC  §§20-60-18  and  20-60-268  A 


9  VAC  §§20-60-18  and  20-60-261  A 


9  VAC  §§20-60-18,  20-60-260  A,  20-60-261  A, 
20-60-262  A,  20-60-264  A,  20-60-265  A  and 
20-60-270  A 


9  VAC  §§20-60-18  and  20-60-268  A 


9  VAC  §§20-60-18.  20-60-260  A,  20-60-261  A, 
20-60-262  A,  20-60-263  A,  20-60-264  A,  20- 
60-265  A,  20-60-266  A  and  20-60-270  A 

^  VAC  §§20-60-18,  20-60-261  A  and  20-60-268 
A 

9  VAC  §§20-60-18,  20-60-260  A,  20-60-264  A, 
20-60-265  A  and  20-60-266  A 

9  VAC  §§20-60-18,  20-60-261  A  and  20-60-268 
A 


RCRA  Cluster  Vlil 

62  FR  37694,  7/14/97  

62  FR  45568,  8/28/97  

62  FR  64504,  12/5/97  

62  FR  64636,  12/8/97  

63  FR  18504,  4/15/98  

63  FR  28556,  5/26/98  


9  VAC  §§20-60-18  and  20-60-268  A 
9  VAC  §§20-60-18  and  20-60-268  A  - 

9  VAC  §§20-60-18  and  20-60-268  A 

9  VAC  §§20-60-18,  20-60-264  A,  20-60-265  A 
and  20-60-270  A 

9  VAC  §§20-60-18  and  20-60-261  A 

9  VAC  §§20-60-18  and  20-60-268  A 
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Table  1  .—Virginia's  Analogs  to  the  Federal  Requirements — Continued 


Description  of  Federal  requirement  (Revision 
checklists') 

Federal  Register 

Analogous  Virginia  authority 

LDR  Phase  IV— Hazardous  Soils  Treatment  Stand- 
ards and  Exclusions  (Revision  Checklist  167B). 

167C— LDR  Phase  IV— Corrections  (Revision  Check- 
list 167C). 

Mineral  Processing  Secondary  Materials  Exclusion 
(Revision  Checklist  167D) 

Bevill  Exclusion  Revisions  and  Clarification  (Revision 
Checklist  167E). 

Hazardous  Waste  Combustors  Revised  Standards 

63  F«  28556,  5/26/98  

63  Ffl  28556,  5/26/98  

63  Ffl  31266,  6/8/98  

63  FR  28556,  5/26/98  .: 

63  Ffl  28556,  5/26/98  

63  Ffl  33782,  6/19/98  

9  VAC  §§20-60-18  and  20-60-268  A 

9  VAC  §§20-60-18  and  20-60-268  A 

9  VAC  §20-60-18  and  20-60-261  A 

9  VAC  §§20-60-18  and  20-60-261  A 

9  VAC  §20-60-18,  20-60-261  A  and  20-60-270  A 

(Revision  Checklist  168). 

Petroleum  Refining  Process  Wastes  (Revision 
Checklist  169) 

Land  Disposal  Restrictions  Phase  IV — Zinc  Micro- 
nutrient  Fertilizers,  Administrative  Stay  (Revision 
Checklist  170). 

Emergency  Revision  of  the  Land  Disposal  Restrk:- 
tk)ns  (LDR)  Treatment  Standards  for  Listed  Haz- 
ardous Wastes  from  Carbamate  Production  (Revi- 
sion Checklist  171) 

Land  Disposal  Restrictions  Phase  IV — Extension  of 
Compliance  Date  for  Characteristic  Slags  (Revi- 
sion Checklist  1 72) 

Land  Disposal  Restrictions:  Treatment  Standards  for 
Spent  Potliners  from  Primary  Aluminum  Reduction 
(K088);  Final  Rule  (flevision  Checklist  173). 

Post-Closure  Requirements  and  Ckisure  Process 
(Revision  Checklist  174). 

HWIR-Media  (Revision  Checklist  175)  


Universal  Waste  Rule — Technical  Amendments  (Re- 
viskjn  Checklist  176). 

Organic  Air  Emission  Standards:  Clarifk:ation  and 
Technical  Amendments  (Revision  Checklist  177). 

Petroleum  Refining  Process  Wastes — Leachate  Ex- 
emption (Revision  Checklist  178). 

Land  Disposal  Restrrctions  Phase  IV — Technical  Cor- 
rections and  Clarifications  to  Treatment  Standards 
(Revision  Checklist  179). 

Test  Procedures  for  the  Analysis  of  Oil  and  Grease 
and  Non-Polar  Material  (Revision  Checklist  180). 


RCRA  Cluster  IX 

63  Fff42110,  8/6/98  

63  FR  54356,  10/9/98  

63  FR  46332,  8/31/98  

63  Ffl  47410,  9/4/98  

63  FR  481 24,  9/9/98  

63  FR  51254,  9/24/98  

63  FR  56710,  10/22/98  .... 
63  FR  65874,  11/30/98  .... 


63  FR  71225,  12/24/98  ... 

64  FR  3382,  1/21/99  

64  FR  6806,  2/11/99  

64  FR  25408,  5/11/99  

64  FR  2631 5,  5/14/99  

RCRA  Cluster  X 

64  FR  36466.  7/6/99  

• 

64  FR  52828,  9/30/99  

64  FR  63209,  11/19/99  ... 

64  FR  56469,  10/20/99  ... 

65  FR  12378,  3/8/00  

65  FR  14472,  3/17/00  


9  VAC  §§20-60-18,  20-60-261   A,  20-60-266  A 

and  20-60-268  A 
9  VAC  §§20-60-18  and  20-60-268  A 


9  VAC  §§20-60-18  and  20-60-268  A 


9  VAC  §§20-60-18  and  20-60-268  A 


9  VAC  §§20-60-18  and  20-60-268  A 


9  VAC  §§20-60-18,  20-60-264  A,  20-60-265  A 
and  20-60-270  A 

9  VAC  §§20-«0-18,  20-60-260  A,  20-60-261  A, 
20-60-264  A,  20^30-265  A,  20-60-268  A,  20- 
60-270  A  and  20-60-270  B  14 

Note:  At  9  VAC  20-60-270  B  14,  Virginia  clarifies 
that  the  EPA  appeal  rights  and  procedures  re- 
lated to  remedial  actk)n  plan  (RAP),  as  specified 
in  40  CFR  270.155,  are  not  incorporated  into  the 
Virginia  regulations.  Appeals  of  actions  related  to 

.  RAPs  are  governed  by  Virginia's  Administrative 
Process  Act,  Title  2.2,  Chapter  40,  §§2.2-4000 
through  2.2-4033,  Code  of  Virginia. 

9  VAC  §20-60-18,  20-60-266  A  and  20-60-273  A 

9  VAC  §§20-60-18,  20-60-262  A,  20-60-264  A 

and  20-60-265  A 
9  VAC  §§20-60-18  and  20-60-261  A 

9  VAC  §§20-60-18.  20-60-261  A,  20-60-262  A 
and  20-60-268  A 

9  VAC  §§  20-60-1 8  and  20-60-260  A 


Universal  Waste  Rule:  Specific  Provisions  for  Haz- 
ardous Waste  Lamps  (Revision  Checklist  181). 

Hazardous  Air  Pollutant  Standards  for  Combustors, 
Miscellaneous  Units,  and  Secondary  Lead  Smelt- 
ers, Clarification  of  BIF  Requirements,  Technical 
Correction  to  Fast-track  Rule  (Revision  Checklist 
182). 

Land  Disposal  Restrk:tions  Phase  IV — Technical  Cor- 
rections (Revision  Checklist  183) 

Accumulation  Time  for  Waste  Water  Treatment 
Sludges  (Revision  Checklist  184) 

Vacatur  of  Organobromine  Productkxi  Waste  Listings 
(Revision  Checklist  185). 


9  VAC  §§20-60-18,  20-60-260  A,  20-60-261  A, 
20-60-264  A,  20-60-265  A,  20-60-268  A.  20- 
60-270  A,  20-60-273  A,  and  20-60-273  B.3.a 

9  VAC  §§20-60-18,  20-60-260  A,  20-60-261  A, 
20-60-264  A,  20-60-265  A,  20-60-266  A  and 
20-60-270  A 


9  VAC  §§20-60-18,  20-60-261   A,  20-60-262  A 

and  20-60-268  A 
9  VAC  §§20-60-18  and  20-60-262  A 

9  VAC  §§20-60-18,  20-60-261  A  and  20-60-268 
A 
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TABLE  1  .—Virginia's  Analogs  to  the  Federal  Requirements— Continued 


Description  of  Federal  requirement  (Revision 
checklists') 

Federal  Register 

Analogous  Virginia  authority 

Petroleum    Refining    Process   Wastes— Clarification 
(Revision  Checklist  187). 

65  FR  36365,  6/8/00  

9  VAC  §§20-60-18,  20-60-261  A  and  20-60-268 
A 

RCRA  Cluster  XI 


Hazardous  Air  Pollutant  Standards:  Technical  correc- 
tions (Revision  Checklist  188). 

Chlorinated  Aliphatics  Listing  and  LDRs  for  Newly 
Identified  Wastes  (Revision  Checklist  189). 

Land  Disposal  Restnctions  Phase  IV— Defen-al  for 
PCBs  in  Soil  (Revision  Checklist  190). 

Mixed  Waste  Rule  (Revision  Checklist  191)  

Mixture  and  Derived-From  Rules  Revisions  (Revision 
Checklist  192A). 

Land  Disposal  Restrictions  Correction  (Revision 
Checklist  192B). 

Change  of  Official  EPA  Mailing  Address  (Revision 
Checklist  193). 


65  FR  42292.  7/10/00  .. 

66  FR  24270,  5/14/01  .. 
65  FR  67068,  11/8/00  .. 

65  FR  81 373,  12/26/00 

66  FR  27218,  5/16/01  . 
66  FR  27266,  5/16/01  . 

66  FR  27266,  5/16/01  . 

66  FR  34374,  6/28/01  . 


9  VAC  §§20-60-18,  20-60-261   A,  20-60-264  A 

and  20-60-270  A 
9  VAC  §§20-60-18,  20-60-261  A  and  20-60-268 

A 
9  VAC  §§20-60-18  and  20-60-268  A 

9  VAC  §§20-60-18  and  20-60-266  A 
9  VAC  §§20-60-18  and  20-60-261  A 

9  VAC  §§20-60-18  and  20-60-268  A 

9  VAC  §§  20-60-1 8  and  20-60-260  A    • 


PROJECT  XL 


Project  XL  Site-Specific  Rulemaking  for  H^erck  &  Co.,     62  FR  59621,  10/8/97 
Inc.,  Stonewall  Plant,  Elkton,  VA.  . 


9  VAC  §§20-60-18,  20-60-264  and  20-60-265  A 


'  A  Revision  Checklist  is  a  document  that  addresses  the  specific  changes  made  to  the  Federal  regulations  by  one  or  more  related  final  njles 
published  in  the  Federal  Register.  EPA  develops  these  checklists  as  tools  to  assist  States  in  developing  their  authonzation  applications  and  in 
documenting  specific  State  analogs  to  the  Federal  regulations.  For  more  infotmation  see  EPAs  RCRA  State  Authonzation  Web  page  at  http:// 
www.epa.gov/epaoswer/hazwaste/state.  .  ,    .      ^  ,        „/,    . 

2 A  "RCRA  Cluster"  is  a  set  of  Revision  Checklists  for  Federal  mtes  promulgated  between  July  1  and  June  30  of  any  given  year. 


2.  Additional  Requirements  for 
Universal  Waste  Handlers  of  Hazardous 
Waste  Lamps 

In  the  preamble  of  the  July  6, 1999 
Univers^  Waste  Rule  for  haz;ardous 
waste  lamps  (64  FR  36466  et  seq.),  EPA 
stated  that  the  Agency  will  consider 
authorization  of  State  programs  that 
include  provisions  for  controlling  the 
treatment  or  crushing  of  universal  waste 
lamps,  if  the  State  program  can  be 
shown  to  be  equivalent  to  the  Federal 
prohibition  (see  p.  36478,  coliunn  1). 
Virginia  has  adopted  and  is  seeking 
authorization  for  requirements  at  9  VAC 
sections  20-60-2 7 3. B. 3. b  and  20-60- 
273.B.3.C  which  allow  universal  waste, 
handlers  to  crush  universal  waste  lamps 
at  the  site  of  generation  in  order  to 
reduce  their  volume  before 
transportation.  Virginia's  lamp  crushing 
regulations  include  technical 
requirements  for  controlling  emissions 
of  hazardous  constituents  to  levels 
established  by  the  Federal  Occupational 
Safety  and  Health  Administration 
(OSHA),  and  specific  operational 
recordkeeping  requirements.  EPA  has 
reviewed  Virginia's  universal  waste 
lamp  regulations  and  has  determined 
that  the  State's  requirements  are  at  least 
as  protective  as,  and  therefore 
equivalent  to,  the  Federal  prohibition  on 
the  treatment  of  imiversal  waste  lamps. 
Therefore,  EPA  grants  Virginia  final 
authorization  for  its  universal  waste 


lamp  regulations,  which  provide  for 
lamp  crushing, 

3.  Miscellaneous  Changes 

In  addition  to  adopting  Federal 
program  revisions  by  meems  of  updating 
the  effective  date  of  the  incorporation  by 
reference  of  the  Code  of  Federal 
Regulations  to  July  1,  2001,  Virginia  has 
made  various  additional  regulatory 
revisions  since  its  first  program  revision 
application.  Virginia  is  seeking 
authorization  for  these  miscellaneous 
changes,  which  became  effective  March 
13,  2002.  Among  these  changes,'  Virginia 
reorganized  its  permit  procediures  by 
deleting  Part  XI  (9  VAC  20-60-960 
through  9  VAC  20-60-1250)  and 
expanding,  as  appropriate,  the  coverage 
of  9  VAC  20-60-270.  Virginia  has  also 
adopted  the  Federal  provisions  of  40 
CFR  260.30  and  260.31  at  9  VAC  20-60- 
1390  A  2  and  20-60-1390  B 
respectively,  which  provide  for  a 
petition  process  for  waste  variances 
ft-om  classification  as  a  solid  waste;  and 
revised  various  cross-references, 
principally  to  conform  to  the  deletion  of 
Part  XI.  Additional  miscellaneous 
changes  are  listed  following  this 
paragraph.  Regulatory  citations 
annotated  with  an  asterisk  are  deemed 
to  be  more  stringent  than  the  Federal 
program.  EPA  has  evaluated  the 
miscellaneous  changes  described  in  this 
section  and  has  determined  that  they  are 
consistent  with  and  no  less  stringent 


than  the  corresponding  Federal 
regulations. 

Title  9,  Virginia' Administrative  Code  (9 
VAC)  §§  20-60-14  B  3  through  B6: 
20-60-17  A;  20-60-20  through  20- 
60-90:  20-60-124  A  &  B;  20-60-260 
B  3  b;  20-60-260  B  8  and  B  9;  20-60- 

261  B  5*,  20-60-262  B  4*  and  20-60- 

262  B  6  and  B  7;  20-264  B  5*.  20-60- 
264  B  7;  20-60-264  B  15  a*;  20-60- 
264  B  16; 20-60-264  B  17; 20-60-265 
B  6*; 20-60-265  B  7;  20-60-265  B  9; 
20-60-265  B 18; 20-60-266  B  3; 20- 
60-270  A;  20-60-270  B  5;  20-60-270 
B  6  (except  first  sentence);  20-60-270 
B  7; 20-60-270  B  8; 20-60-270  B  9 
introductory  paragraph-  20-60-279  B 
9  a*;  20-60-270  B  9  b;  20-60-270  B 
10*;  20-60-270  B 11*; 20-60-270  B 
12*; 20-60-270  B  13;  20-60-273  B  2; 
20-60-315  B  &  C;  20-60-315  H;  20- 
60-328  A  through  D;  2O-*0-1410  A 
and  B;  20-60-1420  B  and  C;  20-60-  . 
1430;  and  20-60-1435. 

A  further  discussion  of  Virginia's 
miscellaneous  regulatory  changes  is 
found  in  the  following  authorization 
revision  application  documents  for 
Virginia:  (1)  "Demonstration  of 
Adequate  Authority  for  Virginia 
Hazardous  Waste  Management  Program 
Revisions  from  Program  Revision  I 
through  June  30,  2001:  Program 
Revision  II"  and  (2)  "Program 
Description,  Revision  II,  2002." 
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H.  Where  Are  the  Revised  Virginia 
Rules  Different  From  the  Federal  Rules? 

Virginia's  hazardous  waste  program 
contains  several  provisions  which  are 
more  stringent  than  the  RCRA  program 
as  codified  in  the  July  1,  2001  edition 
of  title  40  of  the  Code  of  Federal 
Regulations  (CFR).  These  more  stringent 
provisions  are  part  of  the  Federally- 
authorized  program  and  are,  therefore, 
Federally-enforceable.  The  specific 
more  stringent  provisions  are  noted  in 
Section  G.3. 

I.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

After  authorization.  Virginia  will 
issue  permits  for  all  the  provisions  for 
which  it  is  authorized  and  will 
administer  the  permits  it  issues.  EPA 
will  continue  to  administer  any  RCRA 
hazardous  waste  permits  or  portions  of 
permits  which  it  issued  prior  to  the 
effective  date  of  this  authorization.  Until 
such  time  as  formal  transfer  of  EPA 
permit  responsibility  to  Virginia  occurs 
and  EPA  terminates  its  permit,  EPA  and 
Virginia  agree  to  coordinate  the 
administration  of  permits  in  order  to 
maintain  consistency.  EPA  will  not 
issue  any  additional  new  permits  or 
new  portions  of  permits  for  the 
provisions  listed  in  Section  G  after  the 
effective  date  of  this  authorization.  EPA 
will  continue  to  implement  and  issue 
permits  for  HSWA  requirements  for 
which  Virginia  is  not  yet  authorized. 

).  How  Dfies  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  115)  in 
Virginia? 

Virginia  is  not  seeking  authority  to 
operate  its  program  on  Indian  lands, 
since  there  are  no  Federally-recognized 
Indian  Lands  in  Virginia. 

K.  What  Is  Codification  and  Is  EPA 
Codifying  Virginia's  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  EPA  does  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  EPA  reserves  the 
amendment  of  40  CFR  part  272,  subpart 
VV,  for  this  authorization  of  Virginia's 
program  changes  until  a  later  date. 

L.  Statutory  and  Executive  Order 
Reviews 

Statutory  and  Executive  Order  Reviews 

This  rule  only  authorizes  hazardous 
waste  requirements  pursuant  to  RCRA 
3006  and  imposes  no  requirements 
other  than  those  imposed  by  State  law 
(see  SUPPLEMErfTARY  INFORMATION, 


.Section  A.  Why  are  Revisions  to  State 
Programs  Necessary?).  Therefore,  this 
rule  complies  with  applicable  executive 
orders  and  statutory  provisions  as 
follows. 

1.  Executive  Order  12866:  Regulatory 
Planning  Review 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  its  review 
under  Executive  Order  (EO)  12866. 

2.  Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act. 

3.  Regulatory  Flexibility  Act 

After  considering  the  economic 
impacts  of  today's  rule  on  small  entities 
under  the  Regulatory  Flexibility  Act,  I 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

4.  Unfunded  Mandates  Reform  Act 

Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act. 

5.  Executive  Order  13132:  Federalism 

EO  13132  does  not  apply  to  this  rule 
because  it  will  not  have  federalism 
implications  [i.e.,  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government). 

6.  Executive  Order  13175:  Consultation 
and  Coordination  With  Ipdian  Tribal 
Governments 

EO  13175  does  not  apply  to  this  rule 
because  it  will  not  have  tribal 
implications  [i.e.,  substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes). 

7.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  Br 
Safety  Risks 

This  rule  is  not  subject  to  EO  13045 
because  it  is  not  economically 
significant  and  it  is  not  based  on  health 
or  safety  risks. 


8.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  EO  13211 
because  it  is  not  a  significant  regulatory 
action  as  defined  in  EO  12866. 

9.  National  Technology  Transfer 
Advancement  Act 

EPA  approves  State  programs  as  long 
as  they  meet  criteria  required  by  RCRA. 
so  it  would  be  inconsistent  with 
applicable  law  for  EPA.  in  its  review  of 
a  State  program,  to  require  the  use  of 
any  particular  voluntary  consensus 
standard  in  place  of  another  standard 
that  meets  the  requirements  of  RCRA. 
Thus,  Section  12(d)  of  theJ^Jational 
Technology  Transfer  and  Advance  Act 
does  not  apply  to  this  rule. 

10.  Congressional  Review  Act 

EPA  will  submit  a  report  containing 
this  rule  and  other  information  required 
by  the  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.)  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federal  Register.  A  major  rule  cannot 
take  effect  until  60  days  after  it  is 
published  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2).  This  action  will  be 
effective  on  May  12.  2003. 

List  of  Subiects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation.  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  .sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C.  6912(a).  6926.  6974(b). 

Dated:  March  5.  2003. 
Thomas  Voitaggio, 

Acting  Regional  Administrator,  EPA  Region 

III. 

|FR  Doc.  03-6109  Filed  3rl2-03;  8:45  am) 

BILUNG  CODE  6S60-S(M> 


FEDERAL  COMIMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  25 

[ET  Docket  No.  00-258  and  IB  Docket  No. 
9»-81;  FCC  03-16] 

Advanced  Wireless  Service 

AGENCY:  Federal  Communications 
Commission. 
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action:  Final  rule. 


SUMMARY:  This  document  reallocate 
portions  of  the  frequency  band  currently 
used  by  the  Mobile-Satellite  Service 
(MSS)  to  provide  additional  spectrum 
for  Fixed  and  Mobile  Services,  and  deny 
Cellular  Telecommunications  and 
Internet  Association's  petition  for 
reconsideration.  This  action  furthers  the 
Commission's  efforts  to  identify  and 
reallocate  spectrum  that  can  be  used  to 
promote  the  development  and 
deployment  of  advanced  wireless 
services,  including  those  commonly 
associated  with  "3G"  wireless 
applications. 

DATES:  Effective  April  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jamison  Prime,  Office  of  Engineering 
and  Technology,  (202)  418-7474. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order  and  Memorandum 
Opinion  and  Order,  ET  Docket  No.  00- 
258  and  IB  Docket  No.  99-81,  FCC  03- 
16,  adopted  January  29.  2003,  and 
released  February  10,  2003.  The  full  text 
of  this  document  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  also  may 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
445  12th  Street,  SW.,  Room,  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at: 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

Summary  of  the  Third  Report  and 
Order  and  Memorandum  Opinion  and 
Order 

1.  In  the  Third  Report  and  Order,  the 
Commission  reallocated  30  megahertz  of 
spectrum  in  the  2  GHz  MSS  band  for 
Fixed  and  Mobile  services  on  a  primary 
basis  and  preserved  the  remaining  40 
megahertz  of  spectrum  for  Mobile- 
Satellite  Service  (MSS)  at  this  time.  The 
Commission  reallocated  15  megahertz 
from  the  MSS  uplink  band,  specifically 
the  1990-'5000  MHz  and  2020-2025 
MHz  band  segment^,  and  15  megahertz 
from  the  MSS  downlink  band, 
specifically  the  2165-2180  MHz  band 
segment.  We  modified  the  Table  of 
Allocations  to  provide  for  Fixed  and 
Mobile  services  in  these  bands  on  a  co- 
primary  basis.  In  addition,  we  also 
modified  footnotes  NG  156  and  NG  168 
of  the  U.S.  Table  of  Frequency 
Allocations,  concerning  Fixed  and 
Mobile  service  status  in  bands  sheu^d 


with  MSS,  to  reflect  the  revised  MSS 
bands.  The  Commission  created  two 
new  non-Federal  Government  footnotes 
that  make  incumbent  BAS  and  cable 
television  relay  service  operations  that 
are  secondary  to  MSS  also  secondary  to 
new  Fixed  and  Mobile  services  after 
prescribed  cut-off  dates.  Finally,  we 
conclude  that  some  abandoned  2  GHz 
spectrum  recently  recaptured  as  a  result 
of  the  initial  MSS  milestone  review  will 
be  reassigned  to  the  authorized  MSS 
operators  that  remain  when  we 
complete  the  initial  milestone  review. 

2.  The  30  megahertz  of  spectnun  that 
vyas  reallocated  from  MSS  comes  from 
two  sources:  14  megahertz  of  spectrum 
that  was  not  assigned  to  any  of  the  MSS 
licensees  and  16  megahertz  of  spectrum 
(of  the  21  megahertz)  that  had  been 
abandoned  at  the  time  the  Third  R60 
was  adopted,  as  a  result  of  MSS 
licensees  not  meeting  initial  milestones. 
The  International  Bureau  has  cancelled 
three  MSS  authorizations,  thereby 
recapturing  21  megahertz  of  spectrum. 
Sixteen  megahertz  of  this  recaptured 
spectrum,  as  well  as  the  14  megahertz 
of  unassigned  spectrum,  will  be 
reallocated  immediately  for  Fixed  and 
Mobile  services.  Relying  on  unassigned 
and  abandoned  spectrum  as  the  basis  for 
the  reallocation  is  least  disruptive  to  the 
MSS  licensees.  Further,  the  initial  MSS 
milestone  review,  which  is  not  yet 
completed,  has  already  made  available 
an  additional  5  megahertz  of  abandoned 
spectrum  that  we  are  not  reallocating  for 
new  services.  We  note  that  the  MSS 
entities  have  asserted  the  need  for 
access  to  more  than  3.5  megahertz  of 
spectrum  in  each  band  for  their  Selected 
Assignments.  We  thus  conclude  that  the 
public  interest  would  be  served  by 
redistributing  abandoned  2  GHz 
spectnmi  recently  recaptured  as  a  result 
of  the  initial  MSS  milestone  review, 
above  the  16  megahertz  being 
reallocated,  to  the  authorized  MSS 
operators  that  remain  when  we 
complete  the  initial  milestone  review. 
Thus,  it  is  possible  that  more  than  5 
megahertz  of  abandoned  spectrum  may 
be  available  for  redistribution  when  the 
initial  MSS  milestone  review  is 
completed.  We  further  note  that  the 
MSS  milestone  review  is  an  ongoing 
process  that  spans  several  years,  and  it 
is  possible  that  not  all  currently 
authorized  MSS  networks  will  be 
deployed.  As  we  previously  stated  in  2 
GHz  MSS  R&O,  65  FR  59140,  Oct.  4, 
2000,  we  have  not  established  nor  do  we 
do  so  here  any  policy  or  rule  regarding 
the  use  of  additional  abandoned 
spectrum  that  may  result  after  future 
MSS  milesfone  reviews  are  completed. 
Instead,  we  will  evaluate  whether  to 


redistribute  such  spectrum  or  make  it 
available  to  new  entrants  after 
achievement  of  each  of  our  system 
implementation  milestones. 

3.  Because  we  are  revising  the 
allocated  spectrum  for  MSS  and 
modif\'ing  the  amount  of  spectrum  that 
will  constitute  a  Selected  Assignment,  ■ 
we  have  also  modified  how  Selected 
Assignments  are  to  be  located  in  the 
revised  MSS  bandwidth.  In  the  2  GHz 
MSS  RErO,  we  have  determined  that  the 
MSS  band  plan  would  be  divided  into 
equal  segments  based  on  the  number  of 
licensed  MSS  systems.  This  incremental 
spacing  approach  allows  MSS  licensees 
to  identify  Selected  Assignments 
working  from  either  the  bottom  or  the 
top  of  the  band  without  requiring 
assignments  to  be  selected  in  sequential 
order.  In  order  to  maintain  this 
flexibility,  the  plan  for  each  band  will 
be  based  on  dividing  the  revised  MSS 
allocation  in  each  band  by  the  number 
of  MSS  licensees  remaining  when  we  . 
complete  the  initial  MSS  milestone 
review.  Thus,  MSS  licensees  will 
choose  Selected  Assignments  as  an 
integer  multiple  of  this  amoimt  from 
either  band  edge.  We  have  modified, 
pursuant  to  section  316  of  the 
Communications  Act,  47  U.S.C.  316, 
and  consistent  with  our  decisions  here, 
the  2  GHz  MSS  authorizations  to 
increase  the  amount  of  spectrum  for 
Selected  Assignments,  to  require  that  a 
Selected  Assignment  be  located  within 
the  revised  MSS  allocation,  and  to 
require  that  a  Selected  Assignment  be 
chosen  such  that  the  band  edge  of  the 
assignment  is  an  integer  multiple  of  the 
revised  value  from  the  bemd  edge.  We 
have  also  delegated  authority  to  the 
International  Bureau  to  issue  revised 
authorizations,  consistent  with  the 
decisions  in  this  Third  Report  and 
Order,  when  the  initial  milestone 
review  is  completed.  When  the 
authorizations  are  modified,  the  MSS^ 
entities,  can  follow  current  procedures 
for  notifying  the  Commission  of  their 
Selected  Assignments  and  their 

•selections  will  be  put  on  public  notice. 

4.  In  deciding  which  segments  of  the 
MSS  spectrum  should  be  reallocated  for 
Fixed  and  Mobile  services,  we  recognize 
that  the  record  is  split  on  whether  we 
should  reallocate  spectnun  that  overlaps 
the  global  MSS  allocation,  which 
consists  of  paired  30  megahertz  bands  at 
1980-2110  MHz  and  2170-2200  MHz. 
The  U.S.  MSS  allocation,  which  consists 
of  two  paired  35  megahertz  bands, 
overlaps  20  megahertz  of  the 
international  allocation  in  the  lower 
uplink  band  (1990-2010  MHz)  and  all  of 
the  30  megahertz  of  the  international 
allocation  in  the  upper  downlink  band 
(2170-2200  MHz).  After  careful 
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consideration  of  the  record,  we 
conclude  that,  on  balance,  the  benefits 
to  the  public  of  providing  additional 
spectrum  for  Fixed  and  Mobile  services 
that  overlaps  the  international  2  GHz 
MSS  band  outweigh  the  impact  on  MSS. 
Our  decision  is  to  reallocate  MSS 
spectrum  in  a  way  that  will  allow  new 
entrants  to  take  advantage  of  economies 
of  scale  in  developing  and  deploying 
new  services  while  maintaining 
sufhcient  international  MSS  spectrum. 

5.  In  the  1990-2025  MHz  band,  we 
have  reallocated  from  the  current  MSS 
allocation  a  10  megahertz  block  at  1990- 
2000  MH?,  which  is  contiguous  with  the 
existing  Broadband  PCS  allocation  at 
1930-1990  MHz,  and  a  5  megahertz 
block  at  2020-2025  MHz.  Because  the 
10  megahertz  block  is  contiguous  with 
the  Broadband  PCS  band,  this  spectrum 
could  provide  needed  growth  spectrum 
for  PCS  providers,  as  well  as  facilitate 
new  AWS  equipment  development  and 
deployment.  This  reallocation  will 
reduce  by  10  megahertz  the  current  20 
megahertz  available  for  the  international 
MSS  uplink  allocation.  While  we 
recognize  that  globally  harmonized 
spectrum  is  an  important  resource,  we 
share  Cellular  Telecommunications  and 
Internet  Association's  concerns 
regarding  potential  interference  to 
existing  PCS  operations  at  1930-1990 
MHz.  We  believe  that  in  this  instance, 
these  interference  concerns  outweigh 
the  benefits  of  increased  global 
harmonized  spectrum.  We  find  that  we 
can  accommodate  the  international 
needs  of  2  GHz  MSS  licensees  in  the 
remaining  10  megahertz  (uplink)  -t-  20 
megahertz  (downlink)  of  overlapping 
international  spectrum.  Not  all  of  the 
eight  authorized  MSS  networks  will  be 
deployed,  not  all  of  the  proposed  MSS 
networks  will  be  providing  global 
service,  and  most  MSS  licensees 
propose  to  operate  throughout  the 
currently  allocated  band  (2000-2020 
MHz).  The  remaining  MSS  entities  will 
be  able  to  adapt  their  frequency  use 
within  the  U.S.  to  the  remaining 
allocated  spectrum  (2000-2020  MHz), 
and  use  any  spectrum  within  the 
international  allocation  (1980-2010 
MHz)  outside  the  U.S.  Any  newly 
authorized  MSS  networks  could  be  built 
to  accommodate  the  revised  MSS 
allocation,  assuming  that  sharing  with 
incumbent  MSS  licensees  is  possible. 
We  conclude  that  our  decision  to  reduce 
the  amount  of  globally  harmonized  MSS 
spectrum  that  will  be  available  in  the 
United  States  is  appropriate  at  this  time 
and  consistent  with  the  current 
spectrum  requirements  for  the  global 
portion  of  the  2  GHz  MSS  industry. 
Despite  this  action,  we  remain  cognizant 


and  supportive  of  the  benefits  of  global 
spectrum  harmonization,  when 
appropriate. 

6.  In  the  2165-2200  MHz  band,  we 
balanced  the  MSS  and  terrestrial 
services  needs  by  reallocating  a  15 
megahertz  block  at  2165-2180  MHz. 
This  reallocation  wiH-minimizethe 
impact  on  MSS,  as  all  of  the  remaining 
20  megahertz  domestic  allocation  will 
overlap  with  the  current  international 
MSS  downlink  allocation — and,  thus,  30 
of  the  40  megahertz  of  remaining  MSS 
spectrum  will  overlap  with  the  global 
allocation.  We  believe  that  MSS 
licensees  should  not  be  signiflcantly 
impaired  in  providing  satellite  services 
in  this  band.  We  note  that,  as  a  result 

of  our  previous  decision  in  this  docket, 
45  megahertz  of  contiguous  spectrum, 
from  2110-2155  MHz,  will  be  available 
for  AWS.  We  also  have  proposed  to 
make  the  adjacent  bands  at  2155-2160 
and  2160-2165  MHz  available  for  AWS. 
We  note  that  our  decision  here  to 
reallocate  the  adjacent  MSS  spectrum  at 
2165-2180  MHz  is  consistent  with  the 
majority  of  the  AWS  proponents  who 
favor  reallocating  MSS  spectrum 
adjacent  to  the  2110-2165  MHz  band. 
Contiguous  spectrum  would  make  it 
easier  to  accommodate  multiple 
licensees  using  larger  spectrum  blocks 
throughout  this  band.  Further,  a  flexible 
allocation  at  2110-2165  MHz  would 
overlap  to  a  large  extent  the 
international  allocation  for  a  terrestrial 
component  of  advanced  services  at 
2110-2170  MHz  and  thus  will  promote 
the  timely  introduction  of  new 
equipment  and  services  in  this 
spectrum. 

7.  As  a  consequence  of  our  decision 
to  reallocate  the  1990-2000/2020-2025/ 
2165-2180  MHz  bands,  we  note  that 
coordination  of  satellite  and  terrestrial 
use  with  Canada  and  Mexico  will  be 
necessary.  Finally,  we  are  not  reaching 
decisions  here  on  several  other  issues 
raised  in  the  Further  Notice,  66  FR 
47618,  September  13,  2001,  such  as  the 
consolidation  of  MSS  assignments  and 
BAS  and  FS  relocation  issues.  We  will 
address  those  issues  in  further 
proceedings.  We  note,  for  example,  that 
relocating  incumbent  BAS  operations  in 
the  1990-2025  MHz  band  will  be  further 
complicated  by  our  decision  here.  As 
we  stated  in  the  Further  Notice  when 
discussing  possible  reallocation  of 
spectrum  in  the  1990-2025  MHz  band, 
the  relocation  of  BAS  from  any  portion 
of  the  band  would  be  shared  between 
new  MSS  entrants  and  other  new 
entrants  in  the  band.  Although  we 
conclude  that  this  principle  would 
apply  as  a  consequence  of  our 
reallocation  decision,  we  will  address 
fully  BAS  relocation  issues  in  a  future 


separate  proceeding.  We  intend  to 
address  the  relocation  issues  well  in 
advance  of  the  September  6,  2003, 
expiration  of  the  initial  two-year 
mandatory  negotiation  period  for  Phase 
1  of  the  relocation  plan  between  MSS 
and  BAS. 

8.  This  Second  Memorandum  Opinion 
and  Order  addresses  a  petition  for  rule 
making  filed  by  CTIA  on  May  18,  2001, 
requesting  that  the  2  GHz  MSS  bands  be 
reallocated  for  other  uses  (such  as 
terrestrial  wireless  services)  and  also 
asking  that  the  Commission  withhold 
grant  of  2  GHz  MSS  licenses.  In  the 
Further  Notice,  we  granted  the  petition 
insofar  as  we  proposed  to  reallocate  10- 
14  megahertz  of  spectrum  for  AWS,  and 
denied  it  insofar  as  it  requested 
reallocation  of  the  entire  2  GHz  MSS 
band  and  delaying  of  the  licensing  of 
MSS  systems  in  the  band.  We  stated  that 
our  actions  in  the  Further  Notice  would 
better  serve  the  public  with  respect  to 
these  issues  and  was  consistent  with  the 
International  Bureau's  granting  of  the 
MSS  licenses  on  July  17,  2001.  In  its 
petition  for  reconsideration,  CTIA 
claims  we  made  an  error  by  acting  on 
its  petition  without  first  placing  it  on 
public  notice,  and  asks  that  we  vacate 
our  decision  to  reject  its  petition  for 
rulemaking,  place  the  petition  on  public 
notice,  and  consider  it  ab  initio.  CTIA 
also  claims  that  we  failed  to  articulate 

a  reasoned  decision  for  rejecting  its 
request  and,  further,  that  we  could  not 
reasonably  rely  on  the  grant  of  the  MSS 
licenses  because  that  action  prejudged 
our  consideration  of  CTIA's  petition. 

9.  Although  we  did  not  place  CTIA's 
petition  on  public  notice,  our  decision 
in  that  regard  did  not  prejudice  CTIA. 
We  note  that  various  parties  filed 
responsive  comments  addressing 
reallocation  of  the  entire  2  MSS  GHz 
band  in  IB  Docket  No.  99-81,  which 
demonstrates  that  the  public  was 
provided  the  opportunity  to  submit 
comment  on  the  reallocation  question 
raised  by  CTIA's  petition,  and  did  so. 
Moreover,  the  Commission  has  already 
raised  and  duly  considered  this 
reallocation  question.  The  same  day  the 
Commission  adopted  the  Further  Notice 
that  considered  the  reallocation  of  some 
MSS  spectrum,  it  initiated  a  separate 
proceeding  to  explore  whether  MSS 
licensees  should  be  afforded  additional 
flexibility.  Together,  these  proceedings 
explored  the  larger  issue  of  MSS  use 
that  is  also  reflected  in  CTIA's  petition. 
The  Third  R60  we  adopted  concludes 
that  a  portion  of  the  MSS  spectrum 
should  be  reallocated  to  support  AWS, 
but  rejects  a  complete  reallocation  of  the 
band.  Accordingly,  CTIA's  original 
petition  for  rule  making  is  now  moot, 
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and  we  deny  its  petition  for 
reconsideration. 

Final  Regulatory  Flexibility  Analysis 

10.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA) '  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  and  Order 
(NPRM),2  as  well  as  the  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rule  Making  (Further 
NPRM).3  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  NPRM  and  Further 
NPRM,  including  comment  on  each 
IRFA.  This  present  Final  Regulatory 
Flexibility  Analysis  (FRF A)  conforms  to 
theRFA.-* 

Need  for,  and  Objectives  of,  the  Third 
Report  and  Order 

11.  The  Third  Report  and  Order 
(Third  R&'O)  continues  our  efforts  to 
allocate  spectrum  that  can  be  used  for 
the  provision  of  advanced  wireless 
services  (AWS)  to  the  public,  which  in 
turn  supports  our  obligations  under 
Section  706  of  the  1996 
Telecommunication  Act  ^  and,  more 
generally,  serves  the  public  interest  by 
promoting  rapid  and  efficient  radio 
communication  facilities. 

12.  The  Third  R&O  discusses  the  need 
for  spectrum  allocations  of  sufficient 
size  and  with  particular  characteristics 
so  as  to  allow  for  the  provision  of  AWS. 
Specifically,  it  evaluates  spectnmi  that 
was  formerly  allocated  to  the  Mobile- 
Satellite  Service  (MSS).  The 
Commission  previously  concluded  that 
2  GHz  MSS  licensees  could  operate 
using  a  smaller  amount  of  spectrum 
than  that  which  had  previously  been 
allocated.  The  Third  R&O  allocates 
spectrum  for  fixed  and  mobile  services 
(which  could  be  made  available  for 


'  See  5  U.S.C.  603.  The  RFA  (codified  at  5  U.S.C. 
601-612)  has  been  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA).  PSb.  L.  104-121.  Title  11.  110  Stat.  857 
(1996). 

'  Amendment  of  Part  2  of  the  Commission's  Rules 
to  Allocate  Spectrum  Below  3  GHz  for  Mobile  and 
Fixed  Services  to  Support  the  Introduction  of  New 
Advanced  Wireless  Services.  Including  Third 
Generation  Wireless  Systems,  ET  Docket  No.  00- 
258.  Notice  of  Proposeid  Rulemaking  and  Order,  16 
FCC  Red  596  (2001),  66  FR  18740.  April  11.  2001. 

3  Amendment  of  Part  2  of  the  Commission's  Rules 
to  Allocate  Spectrum  Below  3  GHz  for  Mobile  and 
Fixed  Services  to  Support  the  Introduction  of  New 
Advanced  Wireless  Services,  including  Third 
Generation  Wireless  Systems,  ET  Docket  No.  00- 
258,  ET  Docket  No.  95-18.  and  IB  Docket  No.  99- 
81,  Memorandum  Opinion  and  Order.  66  FR  47518, 
September  13,  2001,  and  Further  Notice  of 
Proposed  Rule  Making,  16  FCC  Rcd,16043  (2001), 
66  FR  47618.  September  13,  2001. 

*  See  5  U.S.C.  604. 

»  Section  706  of  the  Communications  Act  of  1934. 
as  amended,  codified  at  47  U.S.C.  157. 


AWS)  in  the  1990-2000  MHz,  2020- 
2025  MHz,  and  2165-2180  MHz  bands. 

Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

13.  There  were  no  comments  filed 
that  specifically  addressed  the  rules  and 
policies  proposed  in  the  IRFA. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules 
.WUl  Apply 

14.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of,  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.*^  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  ^  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act."  A 
"small  business  concern"  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA)." 

15.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  '" 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.''  "Small governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  '^  As  of  1992,  there 
were  approximately  85,006 
governmental  entities  in  the  United 
States. '3  This  number  includes  38,978 
counties,  cities,  and  towns;  of  these, 
37,566,  or  96%,  have  populations  of 


o  5  U.S.C.  604(a)(3). 

'5  U.S.C.  601(6). 

»  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small-business  concern"  in  the  Small 
Business  Act.  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register." 

"15  U.S.C  632. 

'"5  U.S.C.  601(4). 

"  Department  of  Commerce.  U.S.  Bureau  of  the 
Census,  1992  Economic  Census.  Table  6  (special 
tabulation  of  data  under  contract  to  Office  of 
Advocacy  of  the  U.S.  Small  Business 
Administration). 

'2  5  U.S.C.  601(5). 

'3  U.S.  Dept.  of  Commerce.  Bureau  of  the  Census, 
"1992  Census  of  Governments." 


fewer  then  50,000.'^  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (96%)  are  small 
entities. 

Radiotelephone  Operators.  The 
Conunission  has  not  developed  service 
rules  for  AWS  spectnmi,  nor  has  it 
attempted  to  categorize  potential 
licensees  for  this  spectrum.  However, 
because  many  of  the  comments  we 
received  in  support  of  our  efforts  to 
allocate  spectrum  for  AWS  were 
submitted  by  commercial 
radiotelephone  operators  and  because 
licensees  of  AWS-like  bands  in  other 
countries  include  incumbent 
commercial  radiotelephone  operators, 
we  believe  that  there  is  a  high 
Ukelihoodthat  the  class  of  AWS 
licensees  may  ultimately  consist  of  one 
or  more  radiotelephone  operator. 
Therefore,  we  examine  this  category'  in 
greater  depth.  The  SBA  has  developed 
a  small  business  size  standard  for  small 
businesses  in  the  category  "Cellular  and 
Other  Wireless  Telecommunications."  '^ 
Under  that  SBA  category',  a  business  is 
small  if  it  has  1,500  or  fewer 
employees."^  According  to  the  Bureau 
of  die  Census,  only  twelve  firms  from  a 
total  of  1238  cellular  and  other  wireless 
telecommunications  firms  operating 
during  1997  had  1,000  or  more 
employees.'"  Therefore,  even  if  all 
twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1807  cellular  licenses; 
however,  a  cellular  licensee  may  ovvn 
several  licenses.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data,  858  carriers  reported  that  they 
were  engaged  in  the  provision  of  either    ' 
cellular  service.  Personal 
Communications  Service  (PCS),  or 
Specialized  Mobile  Radio  telephony 
services,  which  are  placed  together  in 
that  data.  We  have  estimated  that  291  of 
these  are  small  under  the  SBA  small 
business  size  standard.'"  Accordingly, 
based  on  this  data,  we  estimate  that  not 
more  than  291  radiotelephone  operators 


'5 13  CFR  121.201.  North  American  Industry 
glassification  System  (NAICS)  code  513322. 

'"U.S.  Department  of  Commerce.  U.S.  Census 
Bureau.  1997  Economic  Census.  Information — 
Subject  Series.  Establishment  and  Firm  Size,  Table 
5 — Employment  Size  of  Firms  Subject  to  Federal 
Income  Tax  at  64,  NAICS  code  513322  (October 
2000). 

'•  See  Trends  in  Telephone  Service.  Industry 
Analysis  and  Technology  Dixision.  Wireline 
Communications  Bureau.  Table  5.3.  page  5-5  (May 
2002). 
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would  be  affected  by  a  decision  to  make 
additional  spectrum  available  for  AWS. 

Geostationary,  Non-Geostationary 
Orbit.  Fixed  Satellite,  or  Mobile  Satellite 
Service  Operators  (including  2  GHz  MSS 
systems).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  geostationary  or  non- 
geostationary  orbit,  fixed-satellite  or 
mobile-satellite  service  operators.  The 
SBA  has  developed  a  small  business 
size  standard  for  Satellite 
Telecommunications  Carriers,  which 
consists  of  all  such  companies  having 
$12.5  million  or  less  in  annual 
receipts.'-'  In  addition,  a  second  SBA 
size  standard  for  Other 
Telecommunications  includes  "facilities 
operationally  connected  with  one  or 
more  terrestrial  communications 
systems  and  capable  of  transmitting 
telecommunications  to  or  receiving 
telecommunications  from  satellite 
systems,"  -"  and  also  has  a  size  standard 
of  annual  receipts  of  $12.5  million  or 
less.  According  to  Census  Bureau  data 
for  1997,  there  were  324  firms  in  the 
category  Satellite  Telecommunications, 
total,  that  operated  for  the  entire  year.-' 
Of  this  total,  273  firms  had  annual 
receipts  of  $5  million  to  $9,999,999  and 
an  additional  24  firms  had  annual 
receipts  of  $10  million  to  $24,999,990.^- 
Thus,  under  this  size  standard,  the 
majority  of  Arms  can  be  considered 
small.  In  addition,  according  to  Census 
Bureau  data  for  1997,  there  were  439 
firms  in  the  category  Satellite 
Telecommunications,  total,  that 
operated  for  the  entire  year.-'  Of  this 
total.  424  firms  had  annual  receipts  of 
$5  million  to  $9,999,999  and  an 
additional  6  Firms  had  annual  receipts 
of  $10  million  to  $24,999,990.^''  Thus, 
under  this  second  size  standard,  the 
majority  of  firms  can  be  considered 
small. 


<»13  CFK  121.20t,  North  American  Industry 
ClassiRcation  System  (NAICS)  code  517410 
(formerly  513340). 

«'/rf.  NAICS  code  517910  (formerly  513390). 

^'  U.S.  Census  Bureau.  1997  Economic  Census. 
Subject  Series:  Information.  "Receipt  .Size  of  Firms 
Subject  to  Federal  Income  Tax:  1997."  Table  4. 
NAICS  code  517410  (issued  Oct.  2000). 

"Id. 

2^  U.S.  Census  Bureau,  1997  Economic  Census. 
.Subject  Series:  Information,  "Receipt  Size  of  Firms 
Subject  to  Federal  Income  Tax:  1997."  Table  4. 
NAICS  code  517910  (issued  Oct.  2000). 

•'■'  Id. 


Description  of  Pro|ected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

16.  The  Third  R&-0  addresses  the 
possible  use  of  frequency  bands  below 
2  GHz  to  support  the  introduction  of 
new  AWS,  but  does  not  propose  service 
rules.  Thus,  the  item  contains  no  new 
reporting,  recordkeeping,  or  other 
compliance  requirements. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

17.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  developing  its 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  such  small  entities; 
(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities."  ^"'' 

18.  Providing  spectrum  to  support  the 
introduction  of  new  advanced  mobile 
and  fixed  terrestrial  wireless  services  is 
critical  to  the  continuation  of 
technological  advancement.  First' and 
foremost,  the  Commission  believes  that 
providing  for  expanded  use  of  the 
frequency  bands  identified  in  the  Third 
R&O  in  order  to  allow  for  a  wide  range 
of  voice,  data,  and  broadband  services 
over  a  variety  of  mobile  and  fixed 
networks  will  provide  substantial  new 
opportunities  for  small  entities, 
including  (but  not  limited  to)  small 
entities  that  .are  radiotelephone 
operators. 

19.  In  prior  decisions,  we  determined 
that  MSS  operations  could  exist  within 
a  40  megahertz  allocation,  and  this 
spectrum  is  not  at  issue  in  the  current 
proceeding.  Instead,  the  Third  R&O 
addresses  the  use  of  30  megahertz  of 
abandoned  MSS  spectrum  (i.e.  spectrum 
available  for  reallocation  because 
licensees  either  failed  to  satisfy 
Commission  rules  pertaining  to  system 
construction  or  because  they  voluntarily 
relinquished  their  authorizations).  For 
this  spectrum,  we  contrast  the  public 
benefits  of  the  allocation  of  AWS  and 
the  potential  that  small  entities  will  be 


involved  in  the  provision  of  AWS  with 
the  likelihood  that,  at  the  time  of  MSS 
system  implementation,  no  small 
businesses  will  be  providing  MSS.  For 
this  reason,  we  believe  that  the 
reallocation  of  spectrum  from  MSS  in 
the  Third  R&O  will  actually  provide 
small  entities  with  opportunities  that 
would  have  otherwise  been  unavailable. 

Report  to  Congress 

20.  The  Commission  will  send  a  copy 
of  the  Third  Report  and  Order  including 
this  FRFA,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Congressional 
Review  Act.^**  In  addition,  the 
Commission  will  send  a  copy  of  the 
Third  Report  and  Order,  including  this 
FRFA.  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA.  A  copy  of  the 
Third  Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.^'' 

List  of  Subjects 

47CFRPart2 

Communications  equipment. 

47CFRPart25 

Communications  equipment. 
Satellites. 

Federal  Commiinications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  2  and 
25  to  read  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a.  303,  and 
336,  unless  otherwi.se  noted. 

2.  Section  2.106  is  amended  as 
follows: 

a.  Revise  pages  48  and  49  of  the  Table. 

b.  In  the  list  of  non-Federal 
Government  (NG)  footnotes,  revise 
footnotes  r^/Gl56  and  NG168  and  add 
footnotes  NG177  and  NG178. 

The  revisions  and  additions  read  as 
follows: 

BILUMG  CODE  671 2-01 -P 


»5  U.S.C.  603(c)(1)-(c)(4). 


■'6Sp«>  5  U.S.C.  801(a)(1)(A). 
"  See  5  U.S.C.  604(b). 
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Nun-Federal  Government  (NG) 
Footnotes 

***** 

NGl56The  band  2000-2020  MHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis  for  facilities 
where  the  receipt  date  of  the  initial 
application  was  prior  to  June  27,  2000, 
and  on  a  secondary  basis  for  all  other 
initial  applications.  Not  later  than 
September  6,  2010.  the  band  2000-2020 
MHz  is  allocated  to  the  fixed  and  mobile 
services  on  a  secondary  basis. 
***** 

NG168  The  band  2180-2200  MHz  is 
also  allocated  to  the  fixed  and  mobile 
services  on  a  primary  basis  for  facilities 
where  the  receipt  date  of  the  initial 
application  was  prior  to  January  16, 
1992,  and  on  a  secondary  basis  for  all 
other  initial  applications.  Not  later  than 
September  6,  2010,  the  band  2180-2200 
MHz  is  allocated  to  the  fixed  and  mobile 
services  orj  a  secondary  basis. 
***** 

NGl 77  In  the  bands  1990-2000  MHz 
and  2020-2025  MHz,  where  the  initial 
filing  date  for  facilities  in  the  fixed  and 
mobile  services  was  prior  to  June  27, 
2000,  said  facilities  shall  operate  on  a 
primary  basis  and  all  later-applied-for 
facilities  shall  operate  on  a  secondary 
basis  to  Advanced  Wireless  Services. 
Not  later  than  September  6,  2010,  all 
such  facilities  in  the  bands  1990-2000 
MHz  and  2020-2025  MHz  shall  operate 
on  a  secondary  basis  to  Advanced 
Wireless  Services.    . 

NGl  78  In  the  band  2165-2180  MHz, 
where  the  initial  filing  date  for  facilities 
in  the  fixed  and  mobile  services  was 
prior  to  January  16,  1992,  said  facilities 
shall  operate  on  a  primary  basis  and  all 
later-applied-for  facilities  shall  operate 
on  a  secondary  basis  to  Advanced 
Wireless  Services.  Not  later  than 
September  6,  2010,  all  such  facilities  in 
the  band  2165-2180  MHz  shall  operate 
on  a  secondary  basis  to  Advanced 
Wireless  Services. 


PART  25— SATELLITE . 
COMMUNICATIONS 

3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-774.  Interprets  or 
applies  sections  4,  301.  302,  303,  307,  309 
and  332  of  the  Communications  Act,  as 
amended,  47  U.S.C.  Sections  154,  301,  302, 
303,  307,  309  and  332,  unless  otherwise 
noted. 

4.  Section  25.201  is  amended  by 
revising  the  definition  for  "2  GHz 
Mobile-Satellite  Service"  to  read  as 
follows: 


§25.201     Definitions. 

***** 

2  GHz  Mobile  Satellite  Service.  A 
mobile-satellite  service  that  operated  in 
the  2000-2020  MHz  and  2180-2200 
MHz  frequency  bands,  or  in  any  portion 
thereof. 
***** 

5.  Section  25.202  is  amended  by 
revising  paragraph  (a)(4)(ii)  to  read  as 
follows: 

§  25.202    Frequencies,  frequenqr  tolerance 
and  emission  limitations. 

.  (a)  *   *   * 
t^-\  *   *   * 

(ii)  The  following  frequencies  are 
available  for  use  by  the  2  GHz  Mobile- 
Satellite  Service:  2000-2020  MHz:  User- 
to-Satellite  Link;  2180-2200  MHz: 
Satellite-to-User  Link. 
***** 

[FR  Doc.  03-6039  Filed  3-12-03;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  03-587;  MB  Doclcet  No.  02-127;  RM- 
10449] 

Radio  Broadcasting  Services; 
Roundup,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  William  J.  Edwards,  allots 
Channel  248A  at  Roundup,  Montana,  as 
the  community's  first  local  FM  service. 
Channel  248A  can  be  allotted  to 
Roundup,  Montana,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  1.08  km  (0.6  miles) 
northeast  of  Roundup.  The  coordinates 
for  Channel  248A  at  Roundup,  Montana, 
are  46-26-58  North  Latitude  and  108- 
31-44  West  Longitude.  The  Canadian 
government  has  concurred  in  this 
allotment.  A  filing  window  for  Channel 
248A  at  Roundup,  MT,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  this  allotment  for  auction  will 
be  addressed  by  the  Commission  in  a 
subsequent  Order. 
dates:  Effective  April  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Dupont,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-127, 
adopted  February  26,  2003.  and  released 


March  4,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Information 
Center,  Portals  II,  445  12th  Street,  SW.. 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  U.  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC,  20554.  (202)  ms  aXO, 
facsimile  (202)  863-2898,  or  via  e-mail 
gua7exinf@ao7.coin. 

List  of  Sub  jeds  in  47  Cn  part  73 

Radio,  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Roundup,  Channel  248A. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-6095  Filed  3-12-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION     . 

47  CFR  Part  73 

[DA  03-586;  MM  Doclcet  No.  01-227,  RM- 
10255] 

Radio  Broadcasting  Services;  Reydon, 
OK 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  The  Audio  Division,  at  the 
request  of  Katherine  Pyeatt,  allots 
Channel  264C2  to  Reydon,  Oklahoma, 
as  the  community's  first  local  aural 
broadcast  service.  See  66  FR  48108, 
September  18,  2001.  Channel  264C2  can 
be  allotted  to  Reydon  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements, 
provided  there  is  a  site  restriction  of 
29.9  kilometers  (18.6  miles)  south  of 
Reydon.  The  reference  coordinates  for 
Channel  264C2  at  Reydon  «ire  35-23-11 
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North  Latitude  and  99-52-38  West 
Longitude.  A  filing  window  for  Channel 
264C2  at  Reydon,  Oklahoma,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  April  18,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau.  (202) 
^18-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  Nos.  01-227, 
adopted  February  26,  2003,  and  released 
March  4,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW..  Room  CY-B402,  Washington,  EX: 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Reydon,  Channel 
264C2. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 
•Bureau. 
|FR  Doc.  03-6094  Filed  3-12-03;  &45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  i.D. 
030703A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  610  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  B  season  allowance  of  the  pollock 
total  allowable  catch  (TAG)  for 
Statistical  Area  610  of  the  GOA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  11,  2003,  through 
1200  hrs,  A.l.t.,  August  25.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  B  season  allowance  of  the  pollock 
TAG  in  Statistical  Area  610  of  the  GOA 
is  2,894  metric  tons  (mt)  as  established 
by  the  final  2003  harvest  specrScations 
for  groundfish  of  the  GOA  (68  FR  9924, 
March  3,  2003).  In  accordance  with 
§679.20(a)(5)(iii)(B)  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator)  hereby  reduces  the  B 
season  pollock  TAG  by  1,228  mt,  the 
amount  of  the  harvest  previously  taken 
in  excess  of  the  A  season  pollock 
allowance  in  Statistical  Area  610.  The  B 
season  allowance  of  pollock  TAG  in 
Statistical  Area  610  is  1.666  mt  (2,894 
mt  minus  1,228  mt). 

In  accordance  with  §679.20(d){l)(i), 
the  Regional  Administrator  has 
determined  that  the  B  season  allowance 
of  the  pollock  TAG  in  Statistical  Area 
610  has  been  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  1,466  mt, 
and  is  setting  aside  the  remaining  200 


mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §  679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  610  of  the  GOA. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and(f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries, -NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAG, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  section 
679.20  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  7.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  03-6103  Filed  3-10-03;  2:27  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
030703B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  630  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 


630  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  B  season  allowance  of  the  pollock 
total  allowable  catch  (TAG)  for 
Statistical  Area  630  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  10,  2003,  through 
1200  hrs,  A.l.t.,  August  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisher>'  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  B  season  allowance  of  the  pollock 
TAG  in  Statistical  Area  630  is  1,031 
metric  tons  (mt)  as  established  by  the 
final  2003  harvest  specifications  for 
groundfish  of  the  GOA  (68  FR  9924, 
March  3,  2003).  In  accordance  with 
§  679.20(a)(5)(iii){B)  the  Administrator, 


Alaska  Region,  NMFS  (Regional 
Administrator)  hereby  reduces  the  B 
season  pollock  TAG  by  174  mt,  the 
amount  of  the  harvest  previously  taken 
in  excess  of  the  A  season  pollock 
allowance  in  Statistical  Area  630.  The  B 
season  allowance  of  pollock  TAG  in 
Statistical  Area  630  is  857  mt  (1,031  mt 
minus  174  mt). 

In  accordance  with  §  679.20(d)(l)(i). 
the  Regional  Administrator  has 
determined  that  the  B  season  allowance 
of  the  pollock  TAG  in  Statistical  Area 
630  is  necessary  as  incidental  catch  to 
support  other  anticipated  groundfish 
fisheries.  Consequently,  the  Regional 
Admiriistrator  establishes  the  B  season 
directed  fishing  allowance  as  zero.  In 
accordance  with  §679.20(d){l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630  of  the  GOA. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 


from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAG, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  section 
679.20  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  7.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Serxice. 
[FR  Doc.  03-6104  Filed  .3-10-03:  2:27  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1230 

[No.  LS-02-15] 

Pork  Promotion,  Research,  and 
Consumer  Information  Program: 
Submission  of  Information 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  of  1985  (Act)  and  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Order  (Order) 
issued  thereunder,  this  proposed  rule 
would  add  a  section  to  the  regulations 
that  implement  the  Order  to  require 
remitters  of  pork  checkoff  assessments, 
upon  request  by  the  Department  of 
Agriculture  (USDA),  to  submit  to  the 
Agricultural  Marketing  Service  (AMS) 
the  names,  addresses,  and  any  other 
information  deemed  necessary  to 
identify  persons  from  whom 
assessments  were  collected.  This  action 
is  necessary  ift  order  to  obtain  the 
information  necessary  to  conduct  a 
survey  of  eligible  producers  and 
importers  no  earlier  than  June  2003  to 
determine  if  they  favor  a  referendum  on 
the  Pork  Checkoff  Program.  AMS  agreed 
to  conduct  a  survey  as  part  of  a 
settlement  of  litigation  against  USDA 
filed  by  the  Michigan  Pork  Producers 
Association  (MPPA)  and  the  National 
Pork  Producers  Council.  The 
information  that  would  be  collected 
through  this  action  would  be-used  to 
establish  the  total  number  of  pork 
producers  and  importers  that  would  be 
utilized  in  determining  whether  the  15 
percent  threshold  requirement 
contained  in  the  Act  for  conducting  a 
referendum  has  been  met. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  May 
12. 2003.  • 


ADDRESSES:  Send  copies  of  comments  to 
Kenneth  R.  Payne,  Chief;  Marketing 
Programs  Branch,  Room  2638-S; 
Livestock  and  Seed  Program; 
Agricultural  Marketing  Service,  USDA; 
STOP-0251;  1400  Independence 
Avenue.  SW.;  Washington,  DC  20250- 
0251.  Comments  may  also  be  sent  by  e- 
mail  to  porkcomments@usda.gov  or  by 
fax  to  202/720-1125.  State  that  your 
comments  refer  to  Docket  No.  LS-02- 
15.  Comments  received  may  be 
inspected  at  this  location  between  8 
a.m.  and  4:30  p.m.,  Monday  through    ' 
Friday,  except  holidays,  or  on  the 
Internet  at  www.ams.usda.gov/Isg/mpb/ 
rp-pork.htm. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35){PRA), 
also  send  comments  regarding  the 
merits  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  or  any  other  aspect  of  this 
collection  of  information  to  the  above 
address.  Comments  concerning  the 
information  collection  requirements 
contained  in  this  proposed  rule  should 
also  be  sent  to  the  Offices  of  Information 
and  Regulatory  Affairs,  Office  of 
.Management  and  Budget,  New 
Executive  Office  Building,  725  17th 
Street,  NW.,  Room  725,  Washington,  DC 
20503,  Attention:  Desk  Officer  for       i 
Agriculture. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Payne,  Chief,  Marketing 
Programs  Branch  on  202/720-1115,  fax 
202/720-1125,  or  by  e-mail  at 
kenneth.pa\T\e@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  12988  and 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  1 2866  for  this 
action. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
)ustice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  The  Act  states 
that  the  statute  is  intended  to  occupy 
the  field  of  promotion  and  consumer 
education  involving  pork  and  pork 
products  and  of  obtaining  funds  thereof 
from  pork  producers  and  that  the 
regulation  of  such  activity  (other  than  a 
regulation  or  requirement  relating  to  a 
matter  of  public  health  or  the  provision 


of  State  or  local  funds  for  such  activity) 
that  is  in  addition  to  or  different  from 
the  Act  may  not  be  imposed  by  a  State. 
The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act,  a  person  subject  to  an 
Order  may  file  a  petition  with  the 
Secretary  stating  that  such  Order,  a 
provision  of  such  Order  or  an  obligation 
imposed  in  connection  with  such  Order 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  Order 
or  an  exemption  fi'om  the  Order.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
district  in  which  the  person  resides  or 
does  business  has  jurisdiction  to  review 
USDA's  determination,  if  a  complaint  is 
filed  not  later  than  20  days  after  the  date 
such  person  receives  notice  of  such 
determination. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)(5 
U.S.C.  601  et  seq.),  AMS  has  considered 
the  economic  effect  of  this  proposed 
action  on  small  entities.  The  purpose  of 
RFA  is  to  fit  regulatory  actions  to  the 
scale  of  businesses  subject  to  such 
actions  in  order  that  small  businesses 
will  not  be  unduly  burdened.  The 
National  Pork  Board  (Board),  which 
receives  the  pork  checkoff  assessments, 
estimated  that  in  calendar  year  2001, 
there  were  approximately  3,173  entities 
that  remitted  pork  checkoff  assessments. 
Many  of  these  entities  which  include 
packers,  auction  markets,  county  fairs, 
and  individual  pork  producers  should 
be  classified  as  small  entities  under  the 
criteria  established  by  the  Small 
Business  Administration  (SBA)(13  CFR 
121.201).  SBA  defines  small  agricultural 
producers  as  those  having  annual 
receipts  of  less  than  $750,000,  small 
agricultural  service  firms  as  those  whose 
annual  receipts  are  less  than  $5  million, 
and  small  meat  packers  as  those  that 
have  less  than  500  employees. 

This  proposed  rule  would  require, 
upon  request  by  USDA.  remitters  of 
pork  checkoff  assessments  to  submit  to 
AMS  the  names,  addresses,  and  any 
other  information  deemed  necessary  to 
identify  persons  from  whom 
assessments  were  collected.  This 
information  would  be  available  from 
existing  records.  The  information 
collection  requirements,  as  discussed 
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below,  would  be  minimal.  It  is 
anticipated  that  much  of  the  required 
information  would  be  able  to  be 
submitted  electronically  and  would  not 
be  a  significant  burden.  Accordingly. 
AMS  has  determined  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Paperwork  Reduction  Act 

In  accordance  with  the  OMB 
regulation  (5  CFR  part  1320)  that 
implements  the  PRA  (44  U.S.C.  chapter 
35),  the  information  collection 
requirements  are  being  submitted  to 
OMB  for  approval. 

Title:  Pork  Promotion,  Research,  and 
Consumer  Information  Program: 
Submission  of  Information. 

OMB  Number;  0581 -new  collection. 

Expiration  Date  of  Approval:  3  years 
from  date  of  approval. 

Type  of  Request:  Approval  of  new 
information  collection. 

Abstract:  The  purpose  of  this 
proposed  rule  is  to  add  a  section  to  the 
regulations  that  implement  the  Order 
that  would  require  remitters  of  pork 
checkoff  assessments,  upon  request  by 
USDA,  to  submit  to  AMS  the  names, 
addresses,  and  any  other  information 
deemed  necessary  to  identify  persons 
from  whom  assessments  were  collected. 
There  is  no  form  to  fill  out.  The 
necessary  information  to  be  submitted 
either  electronically,  e-mail,  facsimile, 
or  by  mail  may  done  so  in  any  format 
or  style. 

Based  on  estimates  provided  by  the 
Board,  there  are  approximately  3.173 
entities  that  remitted  pork  checkoff 
assessments  in  calendar  year  2001. 

It  is  anticipated  that  many  of  these 
entities  maintain  their  records 
electronically  and  have  a  person  on  staff 
to  operate  and  manage  their  computer 
system.  The  only  costs  that  would  be 
incurred  by  these  entities  in  complying 
with  this  request  would  be  the  labor 
hours  required  to  retrieve  the  pertinent 
information  from  the  computer  system 
and  transmit  it  electronically  to  AMS. 
AMS  estimates  the  time  required  to 
complete  this  task  to  be  1  hour  per 
respondent  at  a  cost  of  $20  per  hour. 

For  those  entities  that -rely  on  an 
outside  contractor  to  manage  their 
computer  system,  there  may  be  a  one- 
time fee  incurred  for  having  the 
contractor  retrieve  the  necessary 
information  from  the  system  and 
transmit  it  electronically  to  AMS.  AMS 
estimates  the  time  required  to  complete 
this  task  to  be  2  hours  per  respondent 
at  a  cost  of  $50  per  hour. 

For  those  entities  that  do  not  maintain 
their  records  electronically,  it  is 
anticipated  that  such  entities  would 


review  their  paper  records,  compile  the 
necessary  information,  and  submit  it  to 
AMS  via  facsimile  or  mail.  AMS 
estimates  the  time  required  to  complete 
this  task  to  be  4  hours  per  respondent 
at  a  cost  of  $20  per  hour.  AMS  estimates 
the  total  cost  in  complying  with  this 
request  would  be  $241 .320. 

Li  this  proposed  rule,  information 
collection  requirements  include  the 
following: 

(1)  Electronic  submission  of 
information  by  entities  that  have 
personnel  on  staff  to  operate  and 
manage  their  computer  system. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 

Respondents:  Packers,  auction 
markets,  county  fairs,  and  individual 
producer  entities. 

Estimated  Number  of  Respondents: 
271.  , 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  271  hoiu-s. 

Total  Cost:  $5,420. 

(2)  Electronic  submission  of 
information  by  entities  that  rely  on  an 
outside  contractor  to  manage  their 
computer  system. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  2 
hours  per  response. 

Respondents:  Packers,  auction 
markets,  county  fairs,  and  individual 
producer  entities. 

Estimated  Number  of  Respondents: 
187. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  374  hours. 

Total  Cost:  $18,700. 

(3)  Submission  of  information  by 
those  entities  that  do  not  maintain  their 
records  electronically. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  4 
hours  per  response. 

Respondents:  Packers,  auction 
markets,  county  fairs,  and  individual 
producer  entities. 

Estimated  Number  of  Respondents: 
2,715. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  10.860  hours. 

Tofa7Cosf;  $21 7.200. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  would  have 


practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical",  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  rule  between  30  days 
and  60  days  after  publication.  Therefore, 
a  comment  to  OMB  is  best  assured  of 
being  considered  if  OMB  receives  it 
within  30  days  after  publication. 

Background 

The  Act  (7  U.S.C.  4801^819) 
approved  December  23,  1985, 
authorized  the  establishment  of  a 
national  pork  promotion,  research,  and 
consumer  information  program.  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5,  1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909,  53  FR  30243.^56  FR  4. 
56  FR  51635,  60  FR  29963.  61  FR  29002. 
62  FR  26205,  63  FR  45936.  64  FR  44643, 
66  FR  67071,  67  FR  47474,  and  67  FR 
58320)  and  assessments  began  on 
November  1,  1986.  The  program  was 
funded  by  an  initial  assessment  rate  of 
0.25  percent  of  the  market  value  of  all 
porcine  animals  marketed  in  the  United 
States  and  on  imported  porcine  animals 
with  an  equivalent  assessment  on  pork 
and  pork  products.  -However,  that  rate 
was  increased  to  0.35  percent  effective 
December  1,  1991  (56  FR  51635).  to  0.45 
percent  effective  September  3,  1995  (60 
FR  29963),  and  was  decreased  to  0.40 
percent  effective  September  30.  2002  (67 
FR  58320). 

Section  1230.80  of  the  Order  requires 
each  person  that  is  responsible  for 
collecting  or  remitting  any  assessment 
under  §  1230.71(b)  to  report  the  quantity 
and  market  value  of  the  animal  subject 
to  assessment,  the  amount  of  assessment 
collected,  the  month  the  assessment  was 
collected,  the  State  where  the  animal 
was  produced,  and  "Such  other 
information  as  may  be  required  by 
regulations  *  *   *"  Accordingly,  to 
assist  AMS  in  its  administration  and 
oversight  of  the  Pork  Checkoff  Program, 
particularly  in  conducting  activities 
such  as  surveys  and  referendums,  a  new 
section  would  be  added  to  the 
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regulations  that  would  require  remitters 
of  pork  checkoff  assessments,  upon 
request  by  USDA,  to  submit  to  AMS  the 
names,  addresses,  and  any  other 
information  deemed  necessary  to 
identify  persons  from  whom 
•  assessments  were  collected. 

As  part  of  a  settlement  between  USDA 
and  MPPA,  et  ai.  USDA  agreed  to 
conduct  a  survey  of  eligible  producers 
and  importers  (no  earlier  than  June 
2003)  to  determine  whether  15  percent 
of  eligible  producers  and  importers 
favor  a  referendum  on  the  Pork  Checkoff 
Program.  The  information  that  would  be 
collected  through  this  action  may  be 
used  to  establish  the  total  number  of 
pork  producers  that  would  be  utilized  in 
determining  whether  the  15  percent 
threshold  requirement  contained  in  the 
Act  for  conducting  a  referendum  has 
been  met.  Further,  the  information 
could  be  used  in  subsequent  referenda 
to  determine  the  number  of  eligible 
producers. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research,  Marketing  agreement.  Meat 
and  meat  products,  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1230  be  amended  as  follows: 

PART  1230— PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 

2.  Section  1230.121  would  be  added 
to  read  as  follows: 

f  1 230.1 21    Submission  of  Information. 

Pursuant  to  the  provisions  of 
§  1230.80,  at  the  request  of  the 
Secretary,  each  person  responsible  for 
collecting  and  remitting  assessments  to 
the  Board,  shall  submit  the  names, 
addresses,  and  any  other  information 
deemed  necessary  to  identify  persons 
from  whom  assessments  were  collected 
to  the  Department. 

Dated:  March  11,  200.3. 
A.}.  Yates,  g 

Administrator,  Agricultural  Marketing 

Service. 

[PR  Do<:.  0.1-6163  Filed  3-11-03;  12:59  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  00-080-2] 

Availability  of  Evaluation  Related  to 
Hog  Cholera  (Classical  Swine  Fever) 
Status  of  East  Anglia 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  We  are  advising  the  public 
that  an  evaluation  has  been  prepared  by 
the  Animal  and  Plant  Health  Inspection 
Service  concerning  the  hog  cholera 
(classical  swine  fever)  status  of  East 
Anglia,  a  region  of  England  that 
includes  the  counties  of  Essex,  Norfolk, 
and  Suffolk,  and  the  related  disease 
risks  associated  with  importing  animals 
and  animal  products  into  the  United 
States  from  East  Anglia.  This  evaluation 
will  be  used  as  a  basis  for  determining 
whether  to  relieve  certain  prohibitions 
and  restrictions  on  the  importation  of 
pork  and  pork  products  and  swine  into 
the  United  States  from  East  Anglia.  We 
are  making  this  evaluation  available  to 
the  public  for  review  and  comment. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  May  12, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  00-080-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-080-2.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  00-080-2"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  evaluation  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  t^ere  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 


information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aphis,  usda  .gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charisse  Cleare,  Senior  Staff 
Veterinarian,  National  Center  for  Import 
and  Export.  VS,  APHIS,  4700  River 
Road  Unit  38.  Riverdale,  MD  20737- 
1231: (301)  734-4928. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain  , 

animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases, 
including  rinderpest,  foot-and-mouth 
disease,  African  swine  fever,  hog 
cholera  (classical  swine  fever),  and 
swine  vesicular  disease.  These  are 
dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine.  Section  94.9  of  the 
regulations  restricts  the  importation  into 
the  United  States  of  pork  and  pork 
products  from  regions  where  hog 
cholera  is  known  to  exist.  Section  94.10 
of  the  regulations,  with  certain 
exceptions,  prohibits  the  importation  of 
swine  that  originate  in  or  are  shipped 
from  or  transit  any  region  in  which  hog 
cholera  iS  known  to  exist.  The 
regulations  in  §§  94.9(a)  and  94.10(a) 
provide  that  hog  cholera  exists  in  all 
regions  of  the  world  except  for  certain 
regions  listed  in  those  sections. 

In  an  interim  rule  effective  August  4, 
2000.  and  published  in  the  Federal 
Register  on  September  20,  2000  (65  pR 
56774-56775,  Docket  No.  00-080-1),  we 
amended  the  regulations  by  removing 
East  Anglia  (a  region  of  England  that 
includes  Essex,  Norfolk,  and  Suffolk 
coimties)  from  the  lists  of  regions 
considered  to  be  free  of  hog  cholera. 
That  action  was  necessary  because  hog 
cholera  had  been  confirmed  in  this 
region.  The  effect  of  the  interim  rule 
was  to  restrict  the  importation  of  pork 
and  pork  products  and  to  prohibit  the 
importation  of  swine  into  the  United 
States  from  East  Anglia. 

Although  we  removed  East  Anglia 
from  the  list  of  regions  considered  to  be 
free  of  hog  cholera,  we  recognized  that 
Great  Britain's  Ministry  of  Agriculture, 
Fisheries  and  Food,  now  part  of  the 
Department  for  Environment,  Food,  and 
Rural  Affairs,  immediately  responded  to 
the  detection  of  hog  cholera  by  initiating 
measures  to  eradicate  the  disease.  We 
stated  that  we  intended  to  reassess  the 
situation  in  the  region  at  a  future  date 
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in  accordance  with  Office  International 
des  Epizooties  standards,  and  that  as 
part  of  that  reassessment  process,  we 
would  consider  all  comments  received 
regarding  the  interim  rule. 

Additionally,  we  stated  that  the  future 
assessment  would  enable  us  to 
determine  whether  it  was  necessary  to 
continue  to  prohibit  the  importation  of 
swine  and  to  restrict  the  importation  of 
pork  and  pork  products  from  East 
Anglia,  or  whether  we  could  restore  East 
Anglia  to  the  list  of  regions  in  which 
hog  cholera  is  not  known  to  exist. 

In  this  notice,  we  are  announcing  the 
availability  for  review  and  comment  of 
a  document  entitled  "APHIS  Evaluation 
of  the  Classical  Swine  Fever  Status  of 
East  Anglia  (counties  of  Norfolk, 
Suffolk,  and  Essex)  November  2002." 
This  evaluation  assesses  the  hog  cholera 
(classical  swine  fever)  status  of  East 
Anglia  and  the  related  disease  risks 
associated  with  importing  animals  and 
animal  products  into  the  United  States 
from  East  Anglia.  This  evaluation  will 
serve  as  a  basis  for  our  determination 
whether  to  relieve  certain  prohibitions 
and  restrictions  on  the  importation  of 
swine  and  pork  and  pork  products  into 
the  United  States  from  East  Anglia.  We 
are  making  the  evaluation  available  for 
public  comment  for  60  days. 

You  may  view  the  evaluation  in  our 
reading  room  (information  on  the 
location  and  hoius  of  the  reading  room 
is  provided  under  the  heading 
ADDRESSES  at  the  beginning  of  this 
notice).  You  may  also  request  a  copy  by 
calling  or  writing  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Please  refer  to  the  title  of  the 
evaluation  when  requesting  copies. 

You  may  also  view  the  evaluation  on 
the  Internet  at  http:// 
www.aphis.usda.gov/vs/ncie/reg- 
request.html.  At  the  bottom  of  the 
website  page,  click  on  "Information 
previously  submitted  by  Regions 
requesting  export  approval  and  their 
supporting  documentation."  At  the  next 
screen,  click  on  the  triangle  beside 
"European  Union/Not  Specified/ 
Classical  Swine  Fever,"  then  on  the 
triangle  beside  "Response  by  APHIS."  A 
link  will  then  appear  for  "APHIS 
Evaluation  of  Classical  Swine  Fever 
Status  of  East  Anglia  (counties  of 
Norfolk,  Suffolk,  and  Essex)  November 
2002."  Following  that  link  will  allow 
you  to  view  the  evaluation. 

Authority:  7  U.S.C.  450,  7701-7772.  and 
8301-8317;  21  U.S.C.  136  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,2.80,  and  371.4. 


Done  in  Washington,  DC,  this  7th  day  of 
March,  2003. 
Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  03-6059  Filed  3-12-03;  8:45  am] 

BILUNG  CODE  3410-^4-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-22-AD] 

RIN  212&-AA64 

Airworthiness  Directives;  TIteflex 
Corporation 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  Titeflex 
Corporation  hoses  installed  on  Boeing 
737-300,  -400, -500,  -600,  -700, 
-700C, -800, -900,  747-400,  757-200, 
-300,  767-200,  -300,  and  -300F 
airplanes.  This  proposal  would  require 
within  24  months  after  the  effective  date 
of  the  AD,  inspection  of  certain  Titeflex 
Corporation  hoses  for  proper  date  and 
paint  code,  replacement  if  necessary, 
and  if  necessary,  inspection  for  proper 
heat  treatment  of  aluminum  B-nuts. 
This  proposal  is  prompted  by  certain 
Titeflex  Corporation  hoses  discovered 
with  incorrect  heat  treatment  of  B-nuts. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fire 
extinguishing  ^stem  and  fuel  system 
hose  failure  due  to  improperly  heat 
treated  aluminiun  B-nuts. 
DATES:  Comments  must  be  received  by 
May  12,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-NE- 
22-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frxim 


Boeing  Commercial  Airplane  Group, 
P.O.  Box  3703,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  Englcmd  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7155:  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data*  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-NE-22-AD,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

In  March  of  2001,  the  FAA  became 
aware  that  some  of  the  B-nuts  on  certain 
engine  and  cargo  compartment  fire 
extingmshing  system  hoses,  and  on 
certain  fuel  hoses,  all  manufactiued  by 
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Titeflex  Corporation,  delivered  to 
Boeing  from  November  1999  through 
January  2001,  are  suspect  for  improper 
heat  treatment.  Improperly  heat  treated 
B-nuts  can  lead  to  stress  corrosion  B-nut 
failure,  and  inadequate  fire  protection 
and  fuel  leakage.  This  condition,  if  not 
corrected,  could  result  in  fire 
extinguishing  system  and  fuel  system 
hose  failure  due  to  improperly  heat 
treated  aluminum  B-nuts. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Boeing  alert  service  bulletins  (ASBs): 

•  ASB  737-26A1108,  Revision  1, 
dated  June  27,  2002.  applicable  to  737- 
300,  -400,  and  -500  airplanes,  that 
describes  procedures  for  inspecting  and 
replacing  if  necessary,  Titeflex 
Corporation  hoses  connected  to  engine 
and  cargo  compartment  fire 
extinguishing  bottles. 

•  ASB  737-26A1109,  Revision  1. 
dated  November  7,  2002,  applicable  to 
737-600,  -700,  -700C,  -800,  and  -900 
airplanes,  that  describes  procedures  for 
inspecting  and  replacing  if  necessary, 
Titeflex  Corporation  hoses  connected  to 
engine,  auxiliary  power  unit  (APU).  and 
cargo  compartment  fire  extinguishing 
bottles,  and  wing-to-strut  fuel  hoses. 

•  ASB  74 7-26A2269,  Revision  1. 
dated  June  6,  2002,  applicable  to  747- 
400,  that  describes  procedures  for 
inspecting  and  replacing  if  necessary, 
Titeflex  Corporation  hoses  connected  to 
forward  cargo  and  main  deck  cargo 
compartment  fire  extinguishing  bottles. 

•  ASB  757-26A0043,  Revision  1, 
dated  November  14,  2002,  applicable  to 
757-200  airplanes,  that  describes 
procedures  for  inspecting  and  replacing 
if  necessary,  Titeflex  Corporation  hoses 
connected  to  engine,  APU,  and  cargo 
compartment  fire  extinguishing  bottles. 

•  ASB  757-26A0044.  Revision  1, 
dated  November  14,  2002.  applicable  to 
757-300  airplanes,  that  describes 
procedures  for  inspecting  and  replacing 
if  necessary,  Titeflex  Corporation  hoses 
connected  to  engine  and  cargo 
compartment  Tire  extinguishing  bottles. 

•  ASB  767-26A0121,  dated  December 
19,  2001,  applicable  to  767-200,  -300, 
and  -300F  airplanes,  that  describes 
procedures  for  inspecting  and  replacing 
if  necessary,  Titeflex  Corporation  hoses 
connected  to  cargo  compartment  fire 
extinguishing  bottles. 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Informatioii 

Although  the  ASBs  recommend 
performing  the  inspections  and 
replacing  unserviceable  hoses  within  1 2 
months  after  the  initial  release  dates  of 
ASB  737-26A1108.  ASB  737-26A1109, 


ASB  767-26A0121,  and  ASB  747- 
26A2269,  and  within  18  months  after 
the  initial  release  dates  of  ASB  757- 
26A0043  and  ASB  757-26A0044,  diis 
proposal  would  require  inspections  and 
replacing  unserviceable  hoses  to  be 
done  within  24  months  after  the 
effective  date  of  the  AD.  This 
compliance  time  was  substantiated  by 
analysis  by  Boeing  and  coordinated 
between  the  FAA  and  Boeing  to  help 
coincide  with  parts  availability. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Titeflex  Corporation 
hoses  of  the  same  type  design,  installed 
on  Boeing  737-300, -400,  -500,  -600, 
-700,  -700C, -800, -900,  747-400,  757- 
200.  -300,  767-200,  -300,  and  -300F 
airplanes,  the  proposed  AD  would 
require  within  24  months  after  the 
effective  date  of  the  AD,  inspection  of 
hoses  for  proper  date  and  paint  code, 
replacement  if  necessary,  and  if 
necessary,  inspection  for  proper  heat 
treatment  of  aluminum  B-nuts.  The 
actions  would  be  required  to  be  done  in 
accordance  with  the  alert  service 
bulletins  described  previously.  This 
proposal  has  been  coordinated  with  the 
FAA  Transport  Airplane  Directorate. 

Economic  Analysis 

The  FAA  estimates  that  1,139 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  35  work  hours  per 
airplane  to  perform  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $4,305  per 
engine.  Based  on  these  figures,  the  total 
cost  of  the  proposed  AD  to  U.S. 
operators  is  estimated  to  be  $7,295,295. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defmed  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  aiscussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Titeflex  Corporation:  Docket  No.  2002-NE- 
22-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  certain  Titeflex 
Corporation  hoses  that  are  identified  by 
Boeing  pari  number  (P/N),  or  for  certain 
hoses,  by  Titeflex  parts  manufacturer 
approval  (PMA)  P/N  in  this  AD.  These  hoses 
are  used  on.  but  not  limited  to  Boeing  737- 
300,  ^00.  -500.  -600.  -700,  -700C,  -800. 
and  -900;  757-200  and  -300:  767-200.  -300, 
and  -300F:  and  747-400  airplanes. 

Note  1:  This  AD  applies  to  each  hose 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
hoses  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  irr 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  fire  extinguishing  system  and 
fuel  system  hose  failure  due  to  improperly 
heat  treated  aluminum  B-nuts,  do  the 
following: 


Federal  Register /Vol.  68,  No.  49 /Thursday,  March  13.  2003  /  Proposed  Rules  12001 


(a)  Within  24  months  after  the  effective 
date  of  this  AD,  inspect  the  manufacture  date 
code  on  all  hoses  listed  in  Table  1  of  this  AD, 


in  accordance  with  the  Accomplishment 
Instructions  of  the  applicable  Boeing  alert 

Table  1.— Applicable  Hose  P/Ns 


service  bulletins  (ASB)  contained  in  Table  1 
of  this  AD.  Table  1  follows: 


Airplane  model 

Boeing  hose  p/n 

Titeflex  PMA 
p/n 

Used  tor- 

Applicable  alert  service 
bulletin— 

(1)  737-300,  -400,  and 
-500  airplanes. 

S312N512-5, 

S312N512-6, 

113701-5,  113701-6  .... 

Engine  and  cargo  com- 

737-26A1108.  Revision 

BACH5R0110YP, 

■  partment  fire  extin- 

1. dated  June  27, 

BACH5S0110XN. 

guishing  t>otties. 

2002. 

(2)  737-600,  -700, 
-700C,  -800,  and 

S316A001-1, 

S316A001-2, 

115398-1,  115398-2, 

Engine,  auxiliary  power 

737-26A1109,  Revision 

S312N512-15, 

S312N512-17, 

113701-15,  113701- 

unit  (APU),  and  cargo 

1 ,  dated  November  7, 

-900  airplanes. 

S312N512-18,     BACH5R0110YP, 

17,  113701-18. 

compartment  fire  ex- 

2002. 

1 

BACH5S0110XN. 

tinguishing  bottles, 
and  wing-to-stnjt  fuel 
hoses. 

* 

(3)  747-400  airplanes  .... 

BACH5R0080YY,    B 
BACH5S0140XT, 

ACH5R0140YU 

Fonward  cargo  and  main 

747-26 A2269,  Revision 

deck  cargo  compart- 

1.  dated  June  6. 

BACH5R0186YY, 

ment  fire  extin- 

2002. 

^   BACH5R0186XX, 

guishing  bottles. 

BACH5S0080XX, 

• 

BACH5S0080YY, 

BACH5S0110XN. 

(4)  757-200  airplanes  .... 

S312N512-1, 

S312N512-2, 

113701-1,  113701-2, 

Engine,  APU,  and  cargo 

757-26A0043.  Reviiston 

S312N512-3, 

S312N512-4, 

113701-3,  113701-4. 

compartment  fire  ex- 

1,  dated  November 

BACH5R0110YP, 
BACHSSOnOXlM. 

tinguishing  bottles. 

14,2002.    ^ 

(5)  757-300  airplanes  .... 

S312N512-1, 

S312N512-2, 

113701-1,  113701-2, 

Engine  and  cargo  com- 

757-26A0044, Revision 

S312N512-3, 

S312N512-4, 

113701-3.113701-4. 

partment  tire  extin- 

1,  dated  November 

BACH5R0110YP. 

guishing  bottles. 

14,  2002. 

BACH5S0074XN. 

(6)  767-200,  -300,  and 
-300F  airplanes. 

BACH5R0085YU,   B 
BACH5S0077XT, 

ACH5R0140YU 

Cargo  compartment  fire 

767-26A01 21,  dated 

extinguishing  bottles. 

December  19,  2001. 

BACH5S0140XT, 

^ 

BACH5S0184XX, 

" 

BACH5R0127YY. 

(b)  If  the  hose  manufacture  date  code  is 
before  1 1/99  or  after  1/01 ,  or  if  the 
maijufacture  date  is  11/99  through  1/01  and 
there  is  a  permanent  white  dot  on  the  ID 
band,  no  further  action  is  required  for  that 
hose. 

(c)  If  the  hose  manufacture  date  code  is  11/ 
99  through  1/01  inclusive  and  there  is  no 
permanent  white  dot  on  the  ID  band,  replace 
the  hose  with  a  serviceable  hose  or  perform 
an  indirect  conductive  inspection/test  for 
proper  heat  treat,  in  accordance  with  the 
accomplishment  instructions  of  the 
applicable  ASB  listed  in  Table  1  of  this  AD. 

(d)  Replace  the  hose  with  a  serviceable 
hose  if  any  B-nut  is  improperly  heat  treated. 

Credit  for  Previous  Inspections 

(e)  PrevioHS  inspections  performed  using 
ASB  737-26A1108,  dated  November  15, 
2001,  ASB  737-26A1109,  dated  November 
15,  2001,  ASB  747-26A2269,  dated 
November  1,  2001,  ASB  757-26A0043,  dated 
November  15,  2001,  and  ASB  757-26A0044, 
dated  November  15,  2001,  comply  with  the 
inspection  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office  (AGO).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Boston  ACO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Boston 
ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
March  6,  2003. 
Jay  ].  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  03-6043  Filed  3-12-03.;  8:45  am) 
BILUNG  CODE  4910-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

Performance  Data  and  Disclosure  for 
Commodity  Trading  Advisors 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission")  is  proposing  to  amend 
its  rules  relating  to  the  computation  and 
presentation  of  rate  of  return 
information  and  other  disclosures 
concerning  partially-funded  accounts 
managed  by  commoditv  trading  advisors 
("CTAs"). 

DATES:  Comments  must  be  received  by 
April  14,  2003. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary  of  the 
Commission.  Commodity  Futures 
Trading  Conunission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  In  addition, 
conunents  may  be  sent  by  facsimile 
transmission  to  (202)  418-5543,  or  by      . 
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electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to 
"Performance  Data  and  Disclosure  for 
Commodity  Trading  Advisors." 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Wasserman,  Associate 
Director,  (202)  418-5092,  electronic 
mail:  rwasserman@cftc.gov,  or  Eileen  R. 
Chotiner,  Futures  Trading  Specialist, 
(202)  418-5467.  electronic  mail: 
echotiner@cftc.gov.  Division  of  Clearing 
and  Intermediary  Oversight,  Commodity 
Futures  Trading  Commission,  1155  21st 
Street,  NW..  Washington,  DC  20581. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission  is  proposing  to 
amend. several  of  its  rules  '  affecting  the 
computation  and  presentation  of  rate  of 
return  information  and  other  disclosures 
by  CTAs  to  prospective  clients.  The 
proposed  amendments  will  enable  CTAs 
to  disclose  past  performance  as 
computed  on  the  basis  of  the  client's 
nominal  account  size  (the  amount  upon 
which  the  CTA  bases  its  trading 
decisions)  rather  than  on  the  basis  of  the 
actual  funds  the  client  has  placed  in  an 
account  subject  to  the  CTA's  control. 
The  amendments  will  affect  past 
performance  disclosure  made  by  CTAs 
to  prospective  clients,  and  will  not 
affect  the  manner  in  which  information 
is  provided  to  existing  clients.  Existing 
clients  will  continue  to  receive 
information  on  the  status  of  their  own 
accounts  on  an  actual  cash  basis. - 

On  August  2, 1999,  the  Commission 
published  in  the  Federal  Register  * 
proposed  rules  regarding  the 
computation  and  presentation  of  rate  of 
return  information  and  other  disclosures 
concerning  past  performance  of 
accounts  over  which  the  CTA  has  had 
trading  authority.*  No  final  action  was 
taken  at  that  time.  Now,  due  to  the 
passage  of  time,  intervening  legislative 
and  other  developments,  including 


■  Commission  rules  cited  herein  are  found  at  17 
CFR  Ch.  I  (2002). 

''Commission  Rule  1.33  sets  forth  the 
requirements  applicable  to  futures  commission 
merchants  ("Ft^Ms")  with  respect  to  reporting  to 
their  customers.  (Commission  rules  cited  herein  are 
found  at  17  CFR  Ch.  I  (2002). 

'See  64  FR  41843  (August  2.  1999). 

■•Those  proposed  amendments  developed  out  of 
rules  proposed  by  National  Futures  Association 
("NFA")  to  permit  CTAs  to  disclose  past 
performance  as  computed  on  the  basis  of  the 
client's  nominal  account  size  (the  amount  upon 
which  the  CTA  bases  its  trading),  rather  than  on  the 
basis  of  the  actual  funds  the  client  has  placed  in 
accounts  subject  to  the  CTA's  control.  'The  NFA 
proposal  was  also  the  subject  of  a  concept  release 
published  by  the  Commission  in  June  1998  that 
discussed  a  number  of  possible  enhancements  and 
alternatives  to  the  NFA  proposal  and  sought  public 
comment  on  those  issues.  See  63  FR  33297  (|une 
18,  1998). 


reevaluation  of  certain  of  the  issues 
involved,  the  Commission  is 
reproposing  these  amendments. 

II.  Proposed  Amendments  to 
Commission  Regulations  4^5,  4.33, 
4.34  and  4.35 

A.  Rate  of  Return  Computation 

This  proposal  addresses  how  to 
measure  advisors'  rates  of  return  in  a 
margin-  and  leverage-based  industry. 
From  the  CTA's  perspective,  trading  is 
the  same  for  all  accounts  in  a  program, 
regardless  of  the  amount  of  actual  funds. 
The  use  of  margin,  however,  allows 
clients  to  fund  accounts  with  much  less 
in  actual  funds  than  the  account  size 
that  they  have  agreed  to  have  the  CTA 
trade.  Determination  of  the  amount  a 
client  deposits  with  an  FCM  is  between 
the  FCM  and  the  client — the  CTA  is  not 
part  of  this  decision,  nor  does  it  affect 
the  CTA's  level  of  trading  for  the  client's 
account.  Each  existing  CTA  client  will 
receive  from  its  FCM  reports  of  the 
amount  of  actual  funds  in  the  account, 
the  profits  or  losses  that  occur,  fees 
charged,  and  notice  of  any  margin  calls 
that  may  be  necessary. 

■  The  rules  that  the  Commission  is 
proposing  to  revise  apply  to  the 
disclosure  of  the  CTA's  past 
performance  to  prospective  clients.  The 
difficulty  in  basing  such  performance  on 
actual  funding  levels  arises  primarily 
from  the  use  of  margin,  which  permits 
actual  funding  levels  that  may  be  so 
minimal  as  to  make  a  return  calculated 
on  that  basis  greatly  distorted.  In 
addition,  clients  generally  may  open 
accounts  with  an  FCM  of  their  own 
choosing  and  clients  in  the  same  trading 
program  may,  in  fact,  have  widely 
divergent  amounts  of  actual  funds 
supporting  the  same  level  of  trading.  In 
order  to  allow  CTAs  to  present  to 
prospective  clients  composite 
performance  results  that  will  be 
consistent  for  the  accounts  within  the 
program,  the  Commissioii  is  proposing 
that  the  basis  for  the  rate  of  return 
calculation  be  the  amount  on  which  the 
CTA  is  making  its  trading  decisions — 
the  nominal  account  size. 

1 .  Brief  History  of  Methods  Used  To 
Compute  Rates  of  Return 

The  Commission  first  required 
disclosure  of  the  past  performance  of 
CTAs  in  1981.^  The  rate  of  return  for  a 
period  for  a  particular  trading  program 


was  defined  as  the  net  performance  •*  for 
that  period  divided  by  the  net  asset 
value  at  the  beginning  of  the  period.^  At 
that  time,  the  practice  of  partial  funding 
was  not  common;  clients  generally 
deposited  in  their  accounts  with  FCMs 
an  amount  equal  to  the  amount  that  the 
CTA  and  its  customer  had  agreed  would 
determine  the  level  of  trading,  which 
subsequently  became  known  as  the 
"Nominal  Account  Size." 

In  later  years.  Commission  staff 
became  aware  that  some  CTA  clients 
were  not  depositing  the  full  nominal 
account  size  in  their  FCM  accounts. 
This  led  the  Division  of  Trading  and 
Markets  "  to  issue  Advisory  87-2,  which 
stated  that  only  funds  under  the  control 
of  the  CTA  ("Actual  Funds")  could  be 
included  in  beginning  net  asset  value 
("BNAV").«  Advisory  87-2  stated  that 
"funds  which  the  client  has  promised 
orally  to  provide  upon  request"  (there 
described  as  "notional"  funds)  could 
not  be  included  in  BNAV. 
-    After  Advisory  87-2  was  issued. 
Commission  staff  were  frequently 
apprised  by  industry  participants  of 
their  concerns  regarding  the  possible 
distortions  to  rates  of  return  calculated 
based  on  actual  funds  rather  than  the 
account  size,  designated  by  the  client, 
upon  which  the  CTA  made  its  trading 
decisions.'"  In  1993,  the  Commission 
issued  Advisory  93-13,  in  an  effort  to 
alleviate  these  concerns  and  to  reach  a 
compromise  between  the  actual  funds 
and  the  "notional"  funds  methods  of 
computing  performance.' ' 

Advisory  93-13  permitted  CTAs  to 
disclose,  as  their  past  performance,  the 


'  See  46  FR  26005.  26009  (May  8.  1981).  Pursuant 
to  the  original  Part  4  disclosure  rules  adopted  in 
1979,  CTAs  were  permitted,  but  not  required,  to 
disclose  their  past  performance  in  accordance  with 
the  format  specified  for  commodity  pool 
performance.  44  FR  1918.  1923  (January  8,  1979). 


"Ckimmission  Rule  4.35(a)(6)(i)(D)  currently 
specifies  that  net  performance  represents  the     . 
change  in  the  net  asset  value  net  of  additions, 
withdrawals,  redemptions,  fees  and  expenses. 
Commission  Rule  4.10(b)  currently  defines  "net 
asset  value"  as  "total  assets  minus  total  liabilities, 
determined  in  accord  with  generally  accepted 
accounting  principles,  with  each  position  in  a 
Gommodity  interest  accounted  for  at  fair  market 
value." 

'Commission  Rule  4.35(a)(6)(i)(A). 

■  Following  the  Commission's  reorganization  in 
|uly  2001 ,  the  Division  of  Trading  and  Markets'  role 
with  respect  to  CPOs  and  CTAs  is  now  carried  out 
by  the  Division  of  Clearing  and  Intermediary 
Oversight. 

"CFTC  Advison-  87-2  (1986-87  Transfer  Binder) 
Comm.  Fut.  L.  Rep.  (CCH)  1  23.624  (June  2.  1987). 
Advisory  87-2  specified  that  funds  contained  in  a 
commodity  trading  account  over  which  the  CTA 
has  been  given  trading  authority  must  be  included 
in  BNAV.  and  set  forth  the  conditions  under  which 
funds  contained  in  any  other  type  of  account 
carried  with  the  FCM  could  be  included  in  BNAV. 

'"These  concerns  were  among  the  issues  ^ 
addressed  by  the  Managed  Futures  Subcomimttee  of 
the  Commission's  Regulatory  Coordination 
Advisory  Committee,  which  existed  from  1990  to 
1995. 

■ '  CFTC  Advisory  93-13,  58  FR  8226  (February 
12.  1993).  The  term  "nominal  account  size"  was 
introduced  in  Advisory  93-13. 


rate  of  return  of  a  "fully-funded  subset" 
of  their  accounts,  provided  that  two' 
standards  were  met.'^  The  first  standard 
required  that  the  aggregate  of  the  actual 
funds  for  the  fully-funded  accounts  be 
at  least  ten  percent  of  the  aggregate  of 
the  nominal  account  sizes  of  the 
accounts  included  in  the  program.  The 
second  standard  required  that  the  gross 
trading  profit  ratio  for  the  subset  be 
"materially  the  same"  as  the  gross 
trading  profit  ratio  for  the  aggregate. ' '  In 
other  words,  the  performance  of  the 
subset  had  to  be,  in  fact,  representative 
of  the  performance  of  the  aggregate, 
considered  on  the  basis  of  the  nominal 
account  sizes. 

For  example,  if  the  CTA  had  15 
accounts,  three  of  which  were  fully 
funded,  the  CTA  could  treat  the  rate  of 
return  of  the  three  fully-funded 
accounts  as  representative  of  all  15 
accounts  as  long  as  the  two  tests  were 
met.  Thus,  if  all  15  accounts  had 
nominal  account  sizes  of  $100,000,  the 
first  standard  would  be  met  by  the  three 
fully-funded  accounts— /.e.,  $300,000/ 
$1,500,000  is  twenty  percent,  which 
exceeds  the  ten  percent  minimum.  This 
test  could  also  be  met  by  one 
sufficiently  large  fully-funded  account. 
If  each  of  the  15  accounts  experienced 
gross  profits  of  $10,000.  the  gross 
trading  profits  ratio  of  the  subset  would 
be  the  same  as  the  gross  trading  profits 
ratio  of  the  aggregate,  meeting  the 
second  test.  Advisory  93-13  explicitly 
permitted  a  number  of  adjustments  and 
exceptions  to  these  two  standards.  For 
example,  an  account  could  use  the  fully- 
funded  subset  mfethod  despite  failures 
to  meet  the  ten  percent  test  "for  a 
limited  number  of  periods." 

Advisory  93-13  ameliorated 
disclosure  problems  for  those  CTAs  that 
had  sufficiently  fully-funded  accounts 
to  meet  the  ten  percent  test. 
Commission  staff  nonetheless  have 
increasingly  encountered  circumstances 
where  CTAs  have  lacked  (or  lost) 
sufficient  fully-funded  accounts,  but 
where  disclosure  based  on  actual  funds 
levels  would  be  misleading  or 
confusing. 


>2  "Fully-funded"  refers  to  an  account  where  the 
amount  of  Actual  Funds  equals  the  nominal 
account  size. 

'■■'  Advisory  93-13  included  a  specific  definition 
of  "materially  the  same"  in  the  context  of 
comparing  two  percentages,  depending  on  the 
individual  size  of  the  two  percentages  (i.e..  5 
percent  or  less,  between  5  percent  and  10  percent, 
or  10  percent  or  more)  and  the  difference  between 
the  two  percentages.  See  58  FR  at  8229. 


2.  Proposed  Changes  to  Commission 
Regulation  4.35(a)(6){i)  To  Adopt 
Nominal  Account  Size  as  the 
Denominator  in  the  Rate  of  Return 
Calculation 

Existing  Commission  Regulation 
4.35(a)(6)(i)  requires  that,  in  presenting 
past  performance  to  prospective 
participants,  the  rate  of  return  for  a 
period  be  calculated  by  dividing  net 
performance  by  the  beginning  net  asset 
value.  The  proposed  amendment  to 
Regulation  4.35(a)(6)(i)  would  require 
that  the  rate  of  return  be  computed  by 
dividing  net  performance  by  the 
nominal  account  size  at  the  beginning  of 
the  period.'''  It  is  the  proposed  change 
in  the  denominator  of  the  rate  of  return 
computation — from  net  asset  value  to 
nominal  account  size — that  underlies 
the  framework  for  performance 
presentation  set  forth  in  the  rule 
proposal. 

Tne  Commission  recognizes  that  each 
of  the  methods  that  has  been  used  or 
proposed— the  actual  funds  method,  the 
fully-funded  subset  method,  and  the 
nominal  account  size  method — has 
flaws.  For  example,  under  the  actual 
funds  method,  two  accounts  with  the 
same  nominal  account  size,  which  hold 
the  same  market  positions  and  number 
of  contracts,  and  which  experience  the 
same  gains  or  losses,  would  show 
different  performance  if  the  clients 
choose  to  fund  their  accounts 
differently. '5  Further,  the  CTA's    ' 
presentation  of  its  past  performance  for 
accounts  in  the  same  trading  program 
could  combine,  in  the  same  actual 
funds-based  performance  table, 
accounts  with  vastly  different  amounts 
of  actual  funds  in  relation  to  their 
nominal  size."'  The  resulting  composite 
presentation  would  blend  the  results  of 


'■•Additional  changes  to  Rule  4.35(a)(6)(i)(A)-(F) 
have  been  proposed  to  accommodate  the  use  of 
nominal  account  size.  These  changes  will  be 
discussed  further  below. 

''■For  example.  Client  A  and  Cliet\t  B  each  have 
a  nominal  account  size  of  SIOO.OOO.  The  CTA  treats 
the  two  accouhts  identically,  trading  two  S&P  500 
futures  contracts  for  each  account.  Each  account 
experiences  a  $10,000  profit.  Client  A  deposits 
525,000  in  actual  funds,  while  Client  B  fully  funds 
the  account  with  $100,000.  Using  the  actual  funds 
method,  Client  A's  rate  of  return  would  be  40%, 
and  Client  B's  rate  of  return  would  be  10%,  even 
though  each  client  has  the  same  nominal  account 
size,  has  been  traded  identically,  and  has  received 
the  same  dollar  amount  in  profits. 

'*  In  practice,  prior  to  the  issuance  of  Advisory 
93-13,  Division  of  Trading  and  Markets  staff 
interpreted  the  actual  funds  method  to  require  one 
composite  table  that  was  based  solely  on  actual 
funds,  and  to  permit  a  supplemental  table  including 
"notional  funds"  (57  FR  53457.  53459  (November 
10, 1992).  This  interpretation  appears  to  have  been 
based  on  provisions  regarding  retroactive 
application  of  Advisory  87-2.  as  described  in  an 
Addendum  to  CFTC  Advisory  87-2  ([1986-87 
Transfer  Binder]  Comm.  Fut.  L.  Rep.  (CCH)  123.759 
(August  12. 1987)). 


these  accounts  into  a  rate  of  return  that 
would  not  be  representative  of  any 
client's  actual  results.  Some  might  argue 
that  if  the  actual  funds-based  returns  of 
these  varyingly  funded  accounts 
differed  materially  from  each  other, 
their  performance  should  be  presented 
in  separate  tables."'  This  could  result  in 
numerous  performance  tables  for  each 
of  the  CTA's  programs,  overwhelming 
clients  with  excessive  amounts  of  data 
and  severely  impeding  the  usefulness  of 
the  performance  disclosure. 

The  fully-funded  subset  method  has 
turned  out  to  be  unworkable  for  a 
number  of  reasons.  The  primary  reason 
is  that  many  CTAs  lack  fully-funded 
accounts.  Although  Advisor\'  93-13 
allows  for  limited  periods  during  which 
the  fully-funded  subset  requirement  is 
not  met,  this  allowance  is  predicated  on 
the  anticipated  resumption  of  the  fully- 
funded  subset  in  the  near  future.  The 
Division  has  received  numerous 
questions  over  the  years  from  CTAs  who 
have  qualified  for  the  fully-funded 
subset  method  for  a  period  of  time,  but 
due  to  the  closing  of  fully-funded 
accounts  and  inability  to  obtain  new 
fully-funded  accounts,  cannot  continue 
to  use  the  fully-funded  subset  method. 

Further,  in  recent  years,  the  use  of 
"master  accounts"  by  commodity  pools 
and  clients  who  allocate  to  multiple 
CTAs  has  greatly  increased.  A  master 
account  is  a  central  account  in  which  a 
client  deposits  funds  with  the  FCM  to 
support  trading  done  by  several  CTAs. 
Each  of  the  CTAs  is  given  trading 
authority  for  a  sub-account,  which  will 
reflect  the  positions  implemented  by 
that  CTA.  and  profits  and  losses  on 
these  positions,  but  to  which  no  funds 
will  be  deposited.  The  margin 
requirements  for  these  positions  will  be 
met  by  funds  maintained  in  the  master 
account.  Although  the  CTA  will  know 
the  nominal  account  size,  the  actual 
fimds  reported  to  the  CTA  will  include 
only  the  value  of  the  positions  held  in 
the  sub-account  (which  could,  in  fact, 
be  a  negative  amount  due  to  unrealized 
losses).  While  in  the  past  staff  have 
permitted  the  allocation  of  funds  in  a 
master  Account  to  various  CTAs  to  be 
computed  and  reported  pursuant  to  a 
Liquid  Asset  Allocation  ("LAA") 
method,'«.LAA  methods  have  not 
proven  to  be  workable  for  the  majority 
of  CPOs  and  other  clients  with  master 
accounts.  Further,  it  is  unclear  that  such 


"Rule  4.35(a)(3)(ii)  specifies  that  accounts  whose 
rates  of  return  differ  materially  from  each  other  may 
not  be  presented  in  the  same  composite. 

'«  See  CFTC  Interpretative  Letter  88-1 . 
"Application  of  Division  of  Trading  and  Markets 
Advisory  87-2.  "  (1987-1990  Transfer  Binder] 
Comm.  Fut.  L.  Rep.  (CCH)  124058  at  34639-40 
(December  16, 1987). 
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allocation  provides  insight  into  the 
return  based  on  "actual"  hinds. 

3.  Objections  to  the  Nominal  Account 
Size  Method  Addressed 

Concerns  have  been  raised  that  CTAs 
might  manipulate  their  nominal  account 
sizes.  1"  A  CTA  that  can  establish 
nominal  account  sizes  without  being 
required  to  find  customers  willing  to 
hilly  hind  accounts  at  such  sizes  might 
be  unrestrained  in  setting  the  nominal 
account  size,  and  thus  could  minimize 
the  apparent  size  of  losses  and  smooth 
the  apparent  volatility  of  its  trading  over 
time.  Increasing  the  nominal  account 
size  to  minimize  the  apparent  size  of 
losses,  however,  will  unavoidably  have 
the  effect  of  minimizing  the  apparent 
size  of  gains.  CTAs  will  thus  be  faced 
with  countervailing  incentives.  Some 
have  noted  a  converse  problem  posed  by 
the  existing  rules:  futures  and 
derivatives  positions  can  be  taken  by 
depositing  very  small  amounts  of  actual 
funds  for  margin,  relative  to  the  value  of 
the  contract.  Positive  rates  of  return 
computed  on  the  basis  of  a  relatively 
small  amount  of  actual  funds  in 
accounts  whose  level  of  trading  is  based 
on  a  much  greater  nominal  account  size 
would  be  magnified  and  could  provide 
a  potentially  misleading  measure  of  the 
CTA's  su^ess.  As  NFA's  comment 
letter  on  the  earlier  rule  amendment 
proposal  observed,  in  its  experience, 
'•*  *  *  unwary  customers  are  more 
likely  to  be  lured  into  the  futures 
markets  by  allusions  to  large  profits 
than  by  information  implying  that 
futures  trading  is  a  conservative 
investment."  The  Commission's  own 
experience  in  this  area  has  been  similar, 
and  it  has  no  basis  to  believe  that  this 
proposal  creates  any  additional 
incentives  for  CTAs  to  set  unreasonable 
nominal  account  sizes. 

Some  have  stated  that  using  nominal 
account  size  to  compute  rates  of  return 
would  create  an  appearance  of  lowered 
volatility  and  that  disclosure  of 
volatility  experienced  by  program 
participants  would  be  undermined  if 
nominal  account  size  were  used  to 
compute  rates  of  return.  But  the  rules 
proposed  in  this  release  are  no  more 
likely  to  mask  volatility  than  the  fully- 
funded  subset  method  permitted  since 
1993.  The  funding  level— full  or 
partial — chosen  by  past  participants 
neither  helps  nor  harms  prospective 
participants  who  will  be  receiving  past 
performance  data  based  on  nominal 
account  size.  A  prospective  participant 


who  chooses  to  partially  fund  will 
experience  volatility  magnified  by  his  or 
her  partial  funding  level,  and  will  not  be 
helped  by  the  fact  that  other 
participants  chose  to  fully  fund  in  the 
past.  Conversely,  a  prospective 
jiarticipant  who  chooses  to  fully  fund 
will  experience  volatility  corresponding 
to  the  nominal  account  size,  and  will 
not  be  harmed  by  the  fact  that  other 
participants  chose  to  partially  fund  in 
the  past.  Moreover,  the  performance 
table  will  contain  a  pointed  niunerical 
example  of  the  effect  of  partial  funding 
on  volatility  in  the  context  of  worst 
monthly  and  peak-to-valley  draw- 
downs. This  example-based  either  on 
the  lowest  actual  funding  level  or  a 
straight  20%  funding  level — will 
demonstrate  the  enhanced  volatility  of 
partially  funded  accounts  in  a  form 
calculated  to  draw  the  participant's 
attention. 

Investors  should  consider  not  only  the 
"cash  they  must  put  up"  initially,  but 
the  losses  to  which  they  are  exposed.  In 
this  context,  participation  in  managed 
futures  accounts  is  far  different  from 
investment  in  stocks,  real  estate,  or  even 
commodity  pools.  As  has  been  noted: 
"Commodity  trading  intrinsically 
involves  leverage,  the  only  purchase  is 
a  futures  contract  (not  the  actual  asset] 
and  the  amount  of  cash  required  is 
artificially  determined  by  exchange 
rules,  broker  policies,  CTA  negotiated 
agreements  and  regulatory  requirements 
and  can  change  day  by  day."  -° 

Investments  in  stock,  real  estate,  or 
collective  investment  vehicles  such  as 
mutual  funds  or  commodity  pools  can 
be  quantified  in  advance,  even  if 
purchased  on  margin  or  through  other 
borrowing.  An  investor  can  purchase 
100  shares  of  Example  Co.,  Inc.  (or 
Example  Fund,  Inc.)  at  $50  a  share  for 
$5,000.  Even  if  these  shares  are 
purchased  on  margin,  $5,000  is 
generally  the  limit  of  the  loss  to  which 
the  investor  is  exposed. 2'  This  relative 
certainty  is  absent  in  the  context  of 
futures.  A  managed  futures  account 
participant  who  enters  into,  for 
example,  a  stock  index  futures  contract 
gains  (or  loses)  the  change  in  value  of 
the  collection  of  stocks.  The  participant 
must  post  margin,  but  the  margin  does 
not  represent  the  limit  of  the 
participant's  liability.  If  the  participant's 
losses  exceed  the  initial  margin,  the 
participant  will  owe  the  excess. 
Commission  Rule  4.34(b)  requires  that 
CTAs  disclose  these  facts  to  prospective 
clients,  and  a  CTA  which  encouraged 


'••See,  e.g..  "Proposed  Rule  Could  Help  Mask 
Commodity  Trading  Volatility,"  New  York  Times. 
September  2.  T999:  and  "Commodity-Adviser 
Reporting  Rule  May  Change,"  Wall  Street  Journal, 
Septejnber  7.  1999. 


2"  Arthur  F.  Bell,  )r.  &  Associates  commenting  on 
the  earlier  rule  amendment  proposal. 

'"Transaction  fees  and  interest  are  being  ignored 
for  the  purposes  of  these  examples. 


participants  to  think  of  the  "cash  they 
have  put  up"  as  the  limit  of  their  losses 
could  run  afoul  of  Section  4o  of  the 
Commodity  Exchange  Act  (the  "Act").22 

To  be  sure,  the  Commission  has 
observed  that  there  is  no  standard 
among  CTAs  for  the  setting  of  nominal 
account  sizes. ^3  The  Commission  does 
not  intend  to  impose  a  standard  for  the 
setting  of  nominal  accoiuit  sizes  on 
CTAs.  The  proposed  rule  does  require 
that  the  CTA  disclose  the  factors  it 
considers  in  determining  the  level  of 
trading  for  a  given  nominal  account  size 
in  the  offered  trading  program  and  an 
explanation  of  how  those  factors  are 
applied.  Moreover,  adopting  nominal 
account  size  as  the  denominator  for  the 
rate  of  return  calculation  would  provide 
a  uniform  basis  for  all  CTAs  to  present 
rate  of  return,  which  does  not  exist 
under  the  reporting  scheme  that  has 
been  in  effect  since  the  adoption  of 
Advisory  93-13.  Use  of  nominal 
account  size  would  permit  a  much  more 
meaningful  comparison  of  the 
performance  results  of  CTAs. 

After  consideration  of  the  benefits  and 
drawbacks  of  each  of  these  methods  of 
calculating  CTAs'  rates  of  return,  the 
Commission  is  proposing  the  nominal 
account  size  method,  coupled  with  a 
framework  of  documentation  and 
disclosure  requirements,  as  the  method 
that  best  reflects  the  reality  of  how 
managed  accounts  are  traded,  including 
irtformation  regarding  volatility  and 
draw-downs.  As  discussed  more  fully 
below,  the  existence  of  a  written 
agreement  that  documents  the  nominal 
account  size  in  advance  of  the  CTA's 
trading  for  the  account  is  a  critical 
component  of  the  performance 
calculation  and  reporting  scheme  the 
Commission  is  proposing. 

B.  Documentation  of  Nominal  Account 
Size  ^ 

The  proposed  rules  would  add  new 
paragraph  (c)  to  Rule  4.33  to  require 
dociunentation  of  the  nominal  account 
size  agreed  upon  by  the  CTA  and  client, 
as  well  as  other  terms  applicable  to  the 
CTA's  trading  for  the  client's  account. 
This  provision  would  require  that  the 
CTA  execute  a  written  agreement  with 
each  client  that  specifies:  The  nominal 
account  size;  the  name  or  description  of 
the  trading  program  in  which  the  client 
is  participating;  the  basis  for  the 
computation  of  fees;  how  additions  or 
withdrawals  of  actual  funds,  or  profits 
and  losses  will  affect  each  of  (a)  the 
nominal  account  size  and  (b)  the 
computation  of  fees;  and  whether  the 
client  will  fully  or  partially  fund  the 


"  7  U.S.C.  So  (2000). 

-•3  See  63  FR  33297  (June  18,  1998). 
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account.  The  requirement  that  the 
nominal  account  size  must  be 
documented  in  advance  of  the  CTA's 
trading  for  the  client's  account  will  also 
minimize  the  possibility  that  CTAs  will 
manipulate  their  returns  to  appear 
either  less  volatile  or  more  positive  by 
frequent  adjustment  of  their  nominal 
account  sizes,  particularly  since  any 
revision  to  the  nominal  account  size 
must  be  documented  in  a  new 
agreement,  or  an  addendum  to  the 
existing  agreement,  signed  by  the  client. 

The  Commission  believes  that 
documentation  of  the  agreement 
between  CTAs  and  their  clients  is 
important,  even  if  all  the  CTA's  client 
accounts  are  fully-funded,  and  therefore 
the  proposed  requirements  of  Rule 
4.33(c)  would  apply  to  CTAs  whether  or 
not  they  accept  partially  funded 
accounts.  As  the  proposed  rule 
indicates,  CTAs  would  not  need  to  use 
a  separate  agreement  to  respond  to  the 
requirements  specified  in  Rule  4.33(c), 
but  could  incorporate  the  requirements 
into  their  existing  client  agreements. 

In  addition,  Rule  4.33(c)  would 
require  that  changes  to  nominal  account 
size,  other  than  those  explicitly 
provided  for  in  the  existing  agreement 
(e.g.,  the  effect  of  gains/losses),  must  be 
in  writing,  must  be  signed  by  the  client, 
and  must  explicitly  indicate  the  current 
date,  the  change  in  the  nominal  account 
size  and  the  effective  date  of  that 
change.--'  This  requirement  could  be 
met  by  a  simple  one-sentence  note  from 
the  client  requesting  the  change  in 
nominal  account  size  and  including  the 
dollar  amount  of  the  new  nominal 
account  size,  the  effective  date  of  the 
change,  the  signature  and  typed  or 
printed  name  of  the  client,  and  the  date 
the  request  was  signed.^s 

C.  Changes  to  Definitions 

The  Commission  proposed  revisions 
to  Rule  4.10(1)  to  accommodate  use  of 
nominal  account  size  as  the 
denominator  in  the  calculation  of  the 
peak-to-valley  draw-down  figures. ^^ 


^■«  The  effective  date  would  be  on  or  after  the  date 
that  the  change  is  made. 

-'•  Commission  Rule  1.4  permits  use  of  electronic 
signatures  with  respect  to  compliance  with 
Commission  rules  that  require  a  document  to  be 
signed  by  a  customer,  participant  or  client.  An  • 
electronic  signature  could  therefore  be  used  for  the 
agreement  required  by  Rule  4.33(c).  in  accordance 
with  the  provisions  of  Rule  1.4  (i.e.,  that  the 
electronic  signature  complies  with  applicable 
Federal  laws  and  other  Commission  rules,  and  that 
the  CTA  must  adopt  and  utilize  reasonable 
safeguards  regarding  the  use  of  electronic 
signatures). 

2»Rule  4.10(k)  defines  "draw-down"  as  "losses  . 
experienced  by  a  pool  or  account  over  a  specified 
period."  Since  the  definition  in  Rule  4.10(k)  does 
not  refer  to  a  method  for  computing  such  losses,  no 
revision  to  this  definition  would  be  necessary. 


Additional  changes  are  being  proposed 
to  codify  definitions  of  nominal  account 
size  (Rule  4.10(m)),  actual  funds  (Rule 
4.10(n)),  partially-funded  account  (Rule 
4.10{o))  and  most  recent  five  years 
(4.10(p)). 

The  Commission  wishes  to  make  clear 
that  Advisories  87-2  and  93-13,  as  well 
as  Interpretative  Letter  88-1 ,  would  be, 
on  a  prospective  basis,  superseded  in 
their  entirety  by  the  proposed  rules  or 
any  final  rules  resulting  from  this 
rulemaking.  Questions  have  been  raised 
about  the  continuing  applicability  of  the 
quantitative  materiality  standard  that 
was  established  in  Advisory  93-13  to 
determine  whether  a  CTA's  accounts 
qualified  for  use  of  the  fully-funded 
subset  method.  Although  Advisory  93- 
13  clearly  stated  that  the  standard  was 
intended  to  be  applicable  only  in  the 
context  of  the  Advisory,  the 
Commission  understands  that  these 
standards  have  come  to  be  relied  on 
more  broadly  in  ascertaining 
compliance  with  composite 
performance  requirements  of  Rule 
4.35(a)(3).  The  Commission  would 
accept  those  standards  as  guidance,  but 
not  to  the  exclusion  of  other  approaches 
that  may  fall  outside  the  threshold  of 
Advisory  93-13.  Registrants  should 
continue  to  consider  all  relevant  facts 
and  circumstances  in  making 
determinations  regarding  materiality. 

D.  Disclosure  of  Actual  Funding  Levels 
and  Funds  Under  Management 

The  Commission  believes  that  it 
would  be  misleading  to  describe 
"notional  funds,"  which  the  client  has 
chosen  not  to  place  in  an  account  over 
which  the  CTA  has  trading  authority,  as 
"funds  under  management."  The 
proposed  revisions  to  Rule 
4.35(a)(l)(iv),  therefore,  would  clarify 
Ihat  the  disclosure  of  funds  under 
management  must  reflect  only  the  actual 
funds  committed  to  the  CTA's  trading 
program  rather  than  the  aggregate  of 
nominal  accoimt  sizes. 

The  Commission's  proposed  adoption 
of  nominal  account  size  for  purposes  of 
computing  the  CTA's  trading  program 
rate  of  return  is  not  intended  to 
eliminate  the  distinction  between  actual 
funds  and  nominal  account  size.  As  we 
have  noted  before,  nominal  account  size 
is  not  a  commitment  of  actual  funds  to 
the  CTA's  control,  nor  does  it  represent 
the  maximum  amount  of  the  client's 
potential  losses  or  of  the  client's 
obligations  to  the  FCM.  The 
Commission  continues  to  believe  that 
knowledge  of  the  amount  of  funds  that 
a  CTA's  clients  have  been  willing  to 
entrust  to  the  control  of  the  CTA,  or  the 
fact  that  the  CTA  does  not  possess  such 
information,  may  be  considered 


valuable  by  prospective  clients.  In 
addition,  CTAs  would  not  be  precluded 
from  disclosing  the  aggregate  of  nominal 
account  sizes,  and  in  fact  may  choose  to 
present  such  information  in  their 
performance  capsules  adjacent  to  the 
disclosure  of  actual  funds  under 
management  (See  proposed  Rule 
4.35(a)(l)(ix)(D)).  Therefore,  the 
Commission  is  proposing  revisions  to 
Rule  4.35(a)(l)(iv). 

To  accommodate  those  situations 
where  CTAs  do  not  have  access  to 
information  regarding  clients'  actual 
funds,  proposed  Rule  4.35(a)(l)(iv) 
would  permit  a  CTA  simply  to  make  a 
statement  of  the  fact  that  it  does  not 
have  sufficient  information  regarding 
the  funding  of  its  clients'  accoimts  to 
determine  the  aggregate  of  actual  funds 
committed  to  its  programs.  Cases 
involving  the  use  of  master  accounts,  or 
other  funding  arrangements  between  the 
client  and  FCM,  that  preclude  the  CTA 
fix)m  having  access  to  information 
regarding  the  client's  actual  hinds, 
might  lead  CTAs  to  state  that  they  do 
not  know  the  amount  of  actual  funds. 
The  representation  by  the  CTA  of  its 
lack  of  knowledge  of  this  amount  will 
provide  clients  with  valuable 
information  regarding  the  extent  to 
which  they  may  rely  on  that  factor.  The 
CTA  would  continue  to  be  required  to 
maintain  the  documentation  on  which 
its  performance  presentation  is  based  ^^ 
and  such  documentation  should  be 
sufficient  to  support  the  information  in 
the  performance  capsule  regarding  the 
disclosure,  if  any,  of  actual  funds  under 
management. 

E.  Disclosures  Regarding  Partial 
Funding  of  Accounts 

Proposed  Rule  4.34(p)  would  require 
disclosure  to  prospective  clients  of 
material  information  concerning  the 
practice  of  partially  funding  an  account 
and  the  factors  considered  by  the  CTA 
in  determining  the  trading  level  for  a 
given  nominal  account  size.  The 
discussion  would  be  required  to 
include:  (1)  How  the  management  fees 
would  be  computed,  expressed  as  a 
percentage  of  the  nominal  account  size, 
and  an  explanation  of  the  effect  of 
partially  funding  an  account  on  the 
management  fees  as  a  percentage  of 
actual  funds;  (2)  an  estimated  range  of 
the  commissions  generally  charged  to  an 
account  expressed  as  a  percentage  of  the 
nominal  account  size  and  an 
explanation  of  the  effect  of  partially 
funding  an  account  on  the  commissions 
as  a  percentage  of  actual  funds;  (3)  a 
statement  that  partial  funding  increases 
leverage,  that  leverage  will  magnify  both 


27  See  Rules  4.33(a)  and  4.35(a)(6)(ii|. 
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positive  and  negative  rates  of  return, 
and  that  the  greater  the  disparity 
between  the  nominal  account  size  and 
the  amount  deposited,  maintained  or 
made  accessible  to  the  FCM,  the  greater 
the  likelihood  and  frequency  of  margin 
calls,  and  the  greater  the  size  of  margin 
calls  as  a  percentage  of  the  amount  of 
actual  funds  committed  to  the 
commodity  trading  advisor's  program; 
and  (4)  a  description  of  the  factors 
considered  by  the  CTA  in  determining 
the  level  of  trading  for  a  given  nominal 
account  size  in  the  offered  trading 
program  and  an  explanation  of  how 
those  factors  are  applied. 

J^.  Disclosures  Concerning  Draw-down 

1 .  Disclosure  of  Draw-Down  at  the 
Lowest  Funding  Level 

Proposed  Rule  4.35(a)(l)(ix)(A)  would 
require  CTAs  who  accept  partially- 
funded  accounts  to  present  draw-down 
figures  computed  on  the  basis  of  the 
actual  funds  committed  to  the  CTA's 
program  by  the  client  with  the  lowest 
ratio  of  actual  funds  to  nominal  account 
size  in  the  trading  program.^"  If  the  CTA 
did  not  have  sufficient  information 
regarding  the  funding  level  of  its  client 
accounts,  or  if  the  lowest  ratio  was  zero, 
the  draw-down  information  would  be 
presented  at  a  funding  level  of  20 
percent.  These  additional  draw-down 
figures  would  be  presented  adjacent  to 
the  worst  monthly  and  peak-to-valley 
draw-down  percentages  based  on  the 
aggregate  nominal  account  sizes. 

If  a  client  funds  its  account  traded  by 
the  CTA  at  a  level  of  actual  funds  that 
is  less  than  the  nominal  account  size, 
then  gains  or  losses  will  represent  a 
larger  percentage  of  the  client's  actual 
funds.  Further,  the  smaller  the  amount 
of  actual  funds  is  in  relation  to  the 
nominal  account  size,  the  faster  losses 
will  reduce  the  amount  of  actual  funds, 
increasing  both  the  likelihood  of  margin 
calls  and  the  amount  of  additional 
margin  that  may  be  required.  The 
purpose  of  disclosing  draw-downs  at  the 
least-funded  level  is  to  highlight  these 
effects  to  prospective  clients  who  may 
be  considering  partially  funding  their 
accounts  with  the  CTA.  The  option  of 
using  a  20%  level  is  intended  to 
accommodate  situations  where  the  CTA 
does  not  have  sufficient  information 
regarding  the  funding  level  of  its  client 
accounts,  or  where  the  lowest  funding 
•ratio  is  zero,  precluding  calculation  of  a 
meaningful  number. 


Proposed  Rule  4.35(a)(l){ix)(A)  would 
require  the  addition  of  only  two 
percentage  draw-down  figures,  adjacent 
to  the  worst  monthly  and  peak-to-valley 
draw-down  percentages  for  the 
aggregate  nominal  account  sizes.  This 
would  not  amount  to  data  overload. 
Further,  since  the  intent  of  the 
disclosure  is  to  convey  the  impact  of 
draw-downs  on  the  actual  funds  in 
partially-funded  accounts,  use  of  the 
20%  funding  level  where  CTAs  do  not 
have  any  accounts  with  actual  funding 
or  do  not  know  the  amount  of  actual 
funds  would  enable  their  performance 
capsules  to  convey  information  about 
the  increased  impact  of  draw-downs  on 
the  actual  funds  in  partially-funded 
accounts. 

2.  Use  of  Composite  Draw-down 

Proposed  Rules  4.35(a)(l)(v)  and  (vi) 
would  require  that  the  worst  monthly 
and  peak-to-valley  draw-down  amounts 
be  based  on  the  aggregate  of  nominal 
account  sizes,  i.e.,  the  composite  of 
accounts,  rather  than  the  worst 
individual  account.^**  A  variety  of 
factors,  including,  but  not  limited  to, 
differences  due  to  trade  execution,  fees, 
commissions,  and  the  timing  of  opening 
or  closing  accounts,  may  have  an  impact 
on  the  returns  for  individual  accounts. 
The  effect  of  these  factors  must  be 
considered  by  the  CTA  in  the 
development  of  its  composite 
performance  tables  and  any  material 
differences  among  the  accounts  in  the 
composite  must  be  discussed.^"  For  a 
performance  table  that  complies  with 
the  Commission's  rules  on  use  of 
composites,  disclosure  of  draw-down 
information  on  a  composite  basis  would 
not  be  misleading.  However,  CTAs 
would  remain  subject  to  the 
requirement  of  Rule  4.34(o)  to  disclose  * 
all  material  information  to  existing  or 
prospective  clients  even  if  such 


^"For  example,  if  the  lowest  funding  level  is  25 
percent  and  the  greatest  monthly  draw-down  is  15 
percent,  the  draw-down  shown  on  the  basis  of 
actual  funding  would  be  60  percent  (15  percent  + 
25  percent). 


'"Current  Rule  4.10(k)  deflnes  the  term  "Draw- 
down as  "losses  experienced  by  a  pool  or  account 
over  a  specified  period:  Rule  4.10(1)  defines  the 
term  "Worst  peak-to-valley  draw-down"  for  a  pool, 
account  or  trading  program.  In  its  adopting  release 
for  the  most  recent  revisions  to  the  Part  4  rules,  the 
Commission  noted  that  "...  the  draw-down  figures 
in  a  composite  in  a  CTA  Disclosure  Documents  are 
the  worst  experienced  by  any  one  of  the  accounts 
included  in  the  composite"  (emphasis  added).  60 
FR  38146,  38162  duly  25,  1995). 

^o  Rule  4.35(a)(3)  states: 

(i)  Unless  such  presentation  would  be  misleading, 
the  performance  of  accounts  traded  pursuant  to  the 
same  trading  program  may  be  presented  in 

composite  form  on  a  program-by-program  basis 

•   *   • 

(ii)  Accounts  that  differ  materially  with  respect  to 
rate  of  return  may  not  be  presented  in  the  same 
composite. 

(iii)  The  commodity  trading  advisor  must  discuss 
all  material  differences  among  the  accounts 
included  in  a  composite. 


information  is  not  specifically  required 
by  these  regulations. 

G.  Treatment  of  Interest  Income 

The  proposed  definition  of  net 
performance  in  Rules  4.10(/)(3)  and 
4.35(a)(6)(i)(B):'i  would  permit  CTAs  to 
include  interest  income  on  funds 
deposited  in  the  client's  commodity 
interest  account  directed  by  the  CTA,  as 
well  as  any  other  income  on  positions 
held  as  part  of  the  CTA's  program.  The 
fact  that  trading  fees  are  charged  against 
the  CTA's  performance,  even  where  the 
commission  rate  is  negotiated  by  the 
client  and  the  FCM,  supports  the 
inclusion  of  interest  earned  at  the  FCM 
in  the  CTA's  performance  to  maintain 
parity.  In  addition,  interest  is,  in  a  real 
sense,  part  of  the  return  on  the  funds. 
Regardless  of  the  amount  of  actual  funds 
a  client  deposits  with  the  FCM,  whether 
influenced  by  the  CTA's  trading 
strategies,  the  FCM's  credit 
determination,  or  the  client's  wishes, 
income  on  these  funds  is  part  of  the 
account's  performance.  Further,  the 
computation  of  net  performance  under 
the  regulations  that  have  been  in  effect 
since  1981  has  included  interest 
income.  The  components  of  net 
performance — the  numerator  of  the  rate 
of  return  computation — will  not  be 
affected  by  the  change  of  the 
denominator  from  net  asset  value  to 
nominal  account  size.  It  is  the  adoption 
of  nominal  account  size,  rather  than  net 
asset  value,  as  the  basis  for  performance 
calculation  that  will  require  changes  to 
the  definition  of  net  performance  in 
proposed  Rules  4.10(1)(3)  and 
4.35(a)(6)(i)(B). 

The  proposed  rule  also  would  provide 
that  no  interest  income  may  be  imputed 
with  respect  to  nominal  account  sizes  or 
otherwise  computed  on  a  pro-forma 
basis.  The  Commission  notes  that  the 
reference  in  the  proposed  rules  to  "other 
income"  on  instruments  held  as  part  of 
the  CTA's  program  is  intended  to  apply 
to  programs  in  which  the  CTA  may 
direct  the  trading  of  instruments,  such 
as  stocks  or  bonds,  on  which  income  is 
eamed.^2  while  this  provision  may  not 
be  applicable  to  most  CTAs,  it  is 
intended  to  permit  those  CTAs  who 
direct  the  trading  of  income-producing 


^'  Although  net  performance  is  defined  in  the 
context  of  both  Rule  4.10(/),  with  respect  to 
computation  of  worst  peak-to-valley  draw-down, 
and  Rule  4.3S(a)(6)(i)(B),  with  respect  to  calculation 
of  performance  information,  the  definitions  arethe 
same. 

'2  while  this  provision  acknowledges  that  CTAs 
may  offer  programs  that  trade  instruments  in 
addition  to  fiitures  contracts,  it  in  no  way  implies 
that  such  activity  may  be  conducted  by  CTAs 
outside  of  the  appropriate  registration  or  other 
regulatory  requh^ments  of  agencies  with 
jurisdiction  over  those  instruments. 
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instruments  as  part  of  their  trading 
programs  to  reflect  the  performance  of 
those  instruments  in  their  trading 
results.  In  the  disclosure  document 
review  process  and  compliance  audits, 
close  attention  would  be  paid  to  the 
description  of  the  trading  program  and 
other  documentation  regarding  the 
CTA's  direction  of  income-producing 
instruments  included  in  its  performance 
record. 

H.  Range  of  Rates  of  Return  for  Closed 
Accounts 

The  Commission  proposes  to  revise 
Rule  4.35(a)(l)(viii)  to  require  that  the 
performance  capsule  for  the  offered 
program  include,  in  addition  to  the 
number  of  accounts  closed  with  profits 
and  the  number  closed  with  losses,  the 
range  of  rates  of  return  for  the  accounts 
closed  with  net  lifetime  profits  and 
accounts  closed  with  net  lifetime  losses, 
during  the  five-year  period.  The 
Commission  believes  that  disclosing  the 
range  of  rates  of  return  for  closed 
accounts  in  the  offered  program 
provides  important  summary 
information  on  the  variation  in  returns 
experienced  by  individual  clients  and 
will  be  useful  to  prospective  clients 
considering  participation  in  the  CTA's 
program.  Because  the  draw-down 
information  under  the  revised  rules  will 
be  presented  on  a  composite  basis, 
presentation  of  the  range  of  rates  of 
return  for  closed  accoiuits  provides 
valuable  information  on  the  results 
experienced  by  individual  clients. 

■The  Commission  notes  that  under  the 
proposed  rule  amendments,  both  the 
numbers  of  accounts  closed  with 
positive  versus  negative  rates  of  return, 
as  well  as  the  ranges  of  rates  of  retiun 
for  accoimts  in  each  category,  must  be 
disclosed  only  for  those  accounts  that 
both  opened  and  closed  within  the 
required  five-year  and  year-to-date  time 
period.  The  Commission  does  not 
believe  that  this  change  will  diminish 
the  disclosure  of  material  information  to 
prospective  clients,  because  of  the 
tendency  of  clients  to  quickly  close 
accounts  that  experience  large  losses. 
Accounts  that  experienced  strongly 
negative  returns  before  the  five-year 
time  period  are  likely  to  have  been 
closed  before  the  end  of  that  time 
period,  and  losses  experienced  as  a 
result  of  the  offered  program  during  the 
five-year  period  are  likely  to  have  been 
experienced  by  an  account  that  both 
opened  and  closed  diuing  that  period. 
The  Commission  wishes  to  make  clear 
that  any  additional  information  that  the 
CTA  believes  is  necessary  to  explain  the 
circumstances  affecting  the  ranges  of 
retiuns  presented  in  the  performance 
capsule  may  be  provided,  pursuant  to 


existing  rules  regarding  supplemental 
disclosures  and  material  information. '•' 

/.  Treatment  of  Additions  and 
Withdrawals  in  Computing  Rate  of 
Return 

In  proposing  to  amend  Rule 
4.35(a)(6)(i)(B),  the  Commission  notes 
that  CTAs  would  be  permitted  to 
choose,  for  their  rate  of  return 
computation,  one  of  the  following  three 
methods:  (1)  Net  performance  divided 
by  beginning  nominal  account  size;  (2) 
daily  compounded  rate  of  return;  or  (3) 
net  performance  divided  by  the  average ., 
weighted  nominal  account  sizes  for  the 
month.  These  proposed  changes  would 
incorporate  alternative  methods  of 
computing  rate  of  return  to  account  for 
intramonth  additions  and  withdrawals, 
as  permitted  by  the  CFTC's  1991 
Advisory.34  The  Commission  is  not 
proposing  to  include  the  Only  Accounts 
Traded  Method  as  an  option  CTAs  may 
choose  prospectively  due  to  concerns 
that  it  allows  for  accounts  to  be 
excluded  entirely  from  the  rate  of  return 
computation.  The  Commission  will, 
however,  carefully  consider  proposals 
regarding  any  alternative  method  of 
addressing  the  effect  of  additions  and 
withdrawals  on  the  rate  of  return 
computation,  whether  as  part  of  this 
rulemaking  proposal  or  otherwise  in  the 
future. 

The  rule  changes  proposed  herein 
would  supersede  applicability  to  CTAs 
of  the  CFTC's  1991  Advisory.^s  CTA 
performance  computed  in  accordance 
with  any  of  the  alternative  methods 
described  in  the  1991  Advisory  for 
periods  prior  to  the  date  upon  which  the 
rule  changes  proposed  herein  become 
effective,  however,  would  not  need  to  be 
revised.  Because  commodity  pool 
performance  may  only  be  reported  on 
the  basis  of  actual  funds,  applicability  of 
the  1991  Advisory  to  CPOs  reporting 
commodity  pool  performance  would  be 
unchanged. 

/.  Disclosure  of  CTA  Performance  in 
CPO  Disclosure  Documents 

The  Commission  is  proposing  changes 
to  the  presentation  of  CTA  performance 
in  CPO  disclosure  documents  primarily 
to  conform  such  presentation  with  the 
proposed  revisions  to  Rule  4.35(a)(1). 
The  Commission  emphasizes  that 


narrative  disclosiu'e  of  the  pool's 
allocations  to  its  CTAs,  as  well  as  the 
use  of  leverage  in  determining  such 
allocations,  continues  to  be  required 
pursuant  to  existing  Rules  4.24(g)  and 
4.24(h). 

m.  Transitional  Provisions 

The  Commission  proposes  to  require 
CTAs  and  CPOs  to  comply  with  the 
revisions  proposed  herein,  including  the 
requirement  to  obtain  the 
documentation  required  by  new  Rule 
4.33(c)  for  both  new  and  existing 
clients,  by  no  later  than  the  beginning 
of  the  calendar  quarter  that  is  at  least  90 
days  after  the  date  of  publication  of  the 
final  rules.  The  Commission  seeks 
comment  on  any  difficulties  anticipated 
in  complying  with  these  proposed 
requirements  by  that  date.  CTAs  and 
CPOs  would  be  permitted  to  adopt  these 
changes  immediately  upon  the  effective 
date  of  the  final  rules  as  adopted. 

IV.  Request  for  Comments  Regarding  a 
Core  Principle  Alternative  ^ 

The  Commission  has  received  a 
number  of  requests  from  the  managed 
funds  industry  that  Commission  policy 
pertaining  to  CTA  disclosure  of  past 
performance  to  prospective  clients  be 
made  consistent  with  the  approach 
undertaken  in  the  securities  industry.** 
Under  Federal  securities  laws  there  are 
no  rules  that  mandate  the  manner  in 
which  investment  advisers  disclose  past 
performance.  Generally,  investment 
advisers  may  present  past  performance 
in  any  manner  that  does  not  run  afoul 
of  general  anti-fraud  provisions.*^  It  has 
been  suggested  that  the  Commission 
adopt  a  core  principle  in  order  to 
achieve  parity  with  applicable  securities 
laws  and  regulations  as  they  relate  to 
the  disclosiu^  of  past  performance  made 
by  CTAs  to  prospective  clients.'"  Such 
a  core  principle  would  permit  CTAs  to 
present  past  performance  to  prospective 
clients  in  any  manner  they  choose  so 
long  as  such  information  is  offered  in  a 
manner  that  is  factual  and  balanced  and 
is  not  misleading  or  fraudulent. 

Consistent  widi  the  intention  of  the 
Commodity  Futures  Modernization  Act 


33  See,  Commission  Rules  4.34(n)  and  4.34(o). 

"CFTC  Advisory,  "Adjustments  for  Additions   . 
and  Withdrawals  to  Computation  of  Rate  of  Return 
in  Performance  Records  of  Commodity  Pool 
Operators  and  Commodity  Trading  Advisors,"  56 
FR  8109  (February  27,  1991). 

3*CFTC  Advisory,  "Adjustments  for  Additions 
and  Withdrawals  to  Computation  of  Rate  of  Return 
in  Performance  Records  of  Commodity  Pool 
Operators  and  Commodity  Trading  Advisors,"  56 
FR  8109  (February  27.  1991). 


^  S«?  Transcript  fn)m  CFTC  Roundtable  on 
Managed  Funds  Issues  <http://n-ui\:cftc.go\-/fik<s/ 
opa/press02/oparoundtablp091902.pdf>. 

'"  See  the  Investment  Advisers  .\ct  of  1940 
section  206(4)  (15  U.S.C.  80b-6(4))  and  Securities 
and  Exchange  Commission  Rule  275.206(4)-l(a){5) 
(17CFR275.206(4)-(l)(a)(5)).  For  a  more  complete 
discussion  regarding  the  use  of  past  performance  by 
investment  advisers  for  soliciting  clients,  see  Robert 
J.  Zutz,  Compliance  Beview.  Schwab  Institutional. 
Vol.  10.  Issue  8.  Aug.  2001. 

'"See.  e.g..  Testimony  of  George  Crapple  at  the 
CFTC  Roundtable  on  Managed  Funds  Issues. 
Transcript  from  CFTC  Roundtable  on  Managed 
Funds  Issues  at  84. 
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of  2000,'"  the  Commission  is  requesting 
comment  on  the  desirability  of 
implementing  a  core  principle  that 
would  replace  the  current  rules,  and 
ameliorate  the  need  for  the  amendments 
proposed  herein,  regarding  the  manner 
in  which  a  CTA  presents  past 
performance  to  prospective  clients.  In 
peuiicular,  the  Commission  is  requesting 
comments  on  the  following  questions: 

(1)  What  form  should  such  core  principle 
take?  Commenlers  are  requested  to  provide 
specific  language  for  the  core  principle. 

(2)  Should  certain  pre.sentations  of  past 
performance  be  specifically  prohibited  or 
limited? 

(3)  Should  the  rules  proposed  herein  serve 
as  a  safe  harbor  in  the  event  the  Commission 
determines  to  adopt  a  core  principle 
approach,  and/or  should  the  Commission 
develop  more  general  guidance  concerning 
compliance  with  the  core  principle? 

(4)  Would  the  implementation  of  a  core 
principle  approach  leatito  more  or  less 
meaningful  and  useful  information  being 
provided  to  prospective  clients? 

(5)  Is  the  experience  of  the  securities 
industry  with  the  use  of  a  core  principle 
approach  for  performance  presentation 
relevant  to  the  use  of  such  an  approach  in  the 
futures  industry? 

In  offering  the  above  questions,  the 
Commission  does  not  intend  to  limit  the 
scope  of  the  discussion  regarding  the 
alternative  of  a  core  principle.  These 
questions  are  meant  only  as  a  starting 
point  and  the  Commission  encourages 
the  submission  of  comments  that 
address  these,  as  well  as  any  other 
pertinent  questions. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601-611  (1994). 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  Commission 
has  previously  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  RFA.-"'  The 
Commission  previously  has  determined 
that  registered  CPOs  are  not  small 
entities  for  the  purpose  of  the  RFA.'*^ 
With  respect  to  CTAs,  the  Commission 
has  stated  that  it  would  evaluate  within 
the  context  of  a  particular  rule  proposal 
whether  all  or  some  affected  CTAs 


'9 Pub.  L.  No.  106-,'>54.  114  Stal.  2763  (20()0) 
(codifled  as  amendud  in  scatlerRd  sections  of? 
U.S.C).  See.  e.g..  section  125  (requiring  the 
Commission  to  cnnduct  a  study  of  tlie  Art  and  Itie 
Commission's  mies  and  orders  governing  the 
conduct  of  registrants  under  ttie  Act.  identifying, 
among  other  lhing.s.  Commission  rules  that  may  l)e 
replaced  by  core  principles). 

<''47  FR  18B1H-18621  (April  30.  1982). 

^'47  FR  1861!»-18620. 


would  be  considered  to  be  small  entities 
and,  if  so,  the  economic  impact  on  them 
of  any  rule.'*'-^  In  this  regard,  the 
Commission  notes  that  the  rule 
revisions  adopted  herein  create  some 
changes  to  the  content  of  the 
documentation  and  disclosure 
requirements  for  CTAs,  but  do  not 
increase  such  requirements,  and,  in  fact, 
are  expected  ultimately  to  ease  the 
computational  and  recordkeeping 
requirements  for  CTAs  who  manage 
partially-funded  client  accounts.  The 
Commission  has  previously  determined 
that  the  disclosure  requirements 
governing  this  category  of  registrant  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.-*  *  Therefore,  the  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b), 
that  these  regulations  will  not  have  a 
signihcant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

These  rules  [Sections  4.31  and  4.33] 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995.-'''  the 
Commission  has  submitted  a  copy  of 
this  rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review.*''^ 

Collection  of  Information 

Rules  relating  to  the  operations  and 
activities  of  Commodity  Pool  Operators 
and  Commodity  Trading  Advisors  and 
to  monthly  reporting  by  Futures 
Commission  Merchants.  OMB  control 
number  3038-0005. 

The  proposed  amendments  would  not 
affect  the  paperwork  burdens  associated 
with  the  above  collections  of 
information,  which  have  previously 
been  approved  by  OMB  in  connection 
with  the  Commission's  previous 
submission  of  the  proposed  rules. 

Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  CFTC  Clearance  Officer.  1155  21st 
Street.  NW.,  Washington.  DC  20581. 
(202)418-5160. 

Persons  wishing  to  comment  on  th^ 
informatioii  collection  requirements  that 
would  be  required  by  these  proposed 
rules  should  contact  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington.  DC  20503,  Attn: 
Desk  Officer  for  the  Commodity  Futures 
Trading  Commission. 


^■;47FR  18618-18620. 

J '  Sue  60  FR  38146.  38181  (July  25,  1995)  and  48 
FR  35248  (August  3.  1983). 
^^Pub.  L.  104-13  (May  13.  1995). 
■'M4  D.S.C.  3504(h). 


The  Commission  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in — 

Evaluating  whether  the  propo.sed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  a  practical  use; 

Evaluating  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of  the 
proposed  collection  of  information  including 
the  validity  of  the  methodology  and 
assumptions  used; 

Enhancing  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

Minimizing  the  burden  of  the  collection  of 
the  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g.. 
permitting  electronic  submissions  of 
_  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Commission  on  the  proposed 
regulations. 

Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  CFTC  Clearance  Officer,  1155  21st 
Street,  NW.,  Washington,  DC  20581 
(202) 418-5160. 

List  of  Subjects  in  1 7  CFR  Part  4 

Brokers,  Commodity  futures. 
Commodity  pool  operators.  Commodity 
trading  advisors. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  la(4),  4k,  4/,  4m,  4n,^ 
4o  and  8a,  7  U.S.C.  la(4),  6k,  6/,  6m,  6n, 
6o,  and  12a,  the  Commission  hereby 
proposes  to  amend  Chapter  I  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

.1.  Thq  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority  :  7  U.S.C.  la,  2.  4,  6b,  6c,  6l,  6m. 
6n.6o.  12a  and  23. 

2.  Section  4.10  is  proposed  to  be 
amended  by  revising  paragraph  (1)  and 
adding  paragraphs  (m),  (n),  (o)  and  (p) 
to  read  as  follows: 

§4.10    Definitions. 
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(1)  Worst  peak-to-valley  draw-down 
means: 

(1)  For  a  commodity  pool,  the  greatest 
cumulative  percentage  decline  in 
month-end  net  asset  value  due  to  losses 
sustained  during  any  period  in  which 
the  initial  month-end  net  asset  value  is 
not  equaled  or  exceeded  by  a 
subsequent  month-end  net  asset  value. 
Such  decline  must  be  expressed  as  a 
percentage  of  the  initial  month-end  net 
asset  value,  together  with  an  indication 
of  the  months  and  year(s)  of  such 
decline  from  the  initial  month-end  net 
asset  value  to  the  lowest  month-end  net 
asset  value  of  such  decline. 

(2)  For  an  account  directed  by  a 
commodity  trading  advisor  or  for  a 
commodity  trading  advisor's  trading 
program,  the  greatest  negative  net 
performance  during  any  period, 
beginning  at  the  start  of  one  month,  and 
ending  at  the  conclusion  of  that  month 
or  a  subsequent  month.  The  worst  peak- 
to-valley  draw-down  must  be  expressed 
as  a  percentage  of  the  nominal  account 
size  at  the  beginning  of  the  period, 
together  with  an  indication  of  the 
months  and  year(s)  of  such  draw-down. 

(3){i)  For  purposes  of  paragraph  (1){2) 
of  this  section,  net  performance  for  a 
period  is  defined  as  the  total  of: 

(A)  The  realized  gain  or  loss  on 
positions  closed  during  the  period;  plus 

(B)  The  change  during  the  period  in 
unrealized  gain  or  loss;  plus 

(C)  Interest  income  on  funds  on 
deposit  in  an  account  at  a  futures 
commission  merchant  to  margin  the 
client  account  which  a  commodity 
trading  advisor  directs;  plus 

(D)  Other  income  earned  on  positions 
held  as  part  of  the  commodity  trading 
advisor's  program;  minus 

(E)  Fees  and  exposes. 

(ii)  No  interest  or  other  income  may 
be  imputed  with  respect  to  nominal 
account  sizes  or  otherwise  computed  on 
a  pro-forma  basis. 

(4)  For  purposes  of  §§  4.25  and  4.35, 
a  peak-to-valley  draw-down,  which 
began  prior  to  the  beginning  of  the  most 
recent  five  calendar  years  and  continues 
into  or  ends  during  the  most  recent  five 
years,  is  deemed  to  have  occurred 
during  such  five-calendar-year  period. 

(m)  Nominal  account  size  means  the 
account  size,  designated  in  the  written 
agreement  specified  in  §  4.33(c),  that 
establishes  the  client's  level  of  trading 
in  a  commodity  trading  advisor's 
program. 

(n)  Actual  funds  means  the  amount  of 
margin-qualifying  assets,  either: 

(1)  On  deposit  in  an  account  at  a 
futures  commission  merchemt  to  margin 
the  client  account  which  a  conunodity 
trading  advisor  directs;  or 


(2)  In  another  account,  so  long  as  the 
commodity  trading  advisor  has  written 
evidence  demonstrating  the  following: 

(i)  The  client  owns  the  funds; 

(ii)  The  futures  commission  merchant 
carrying  the  client's  account  that  the 
commodity  trading  advisor  directs  (the 
"trading  account")  has  the  power 
readily  to  use  all,  or  a  designated 
portion  of,  the  funds  in  the  other 
account  for  the  purpose  of  meeting 
margin  requirements  in  connection  with 
the  trading  account,  on  a  routine 
operational  basis  and  without  advance 
notice  to  the  client;  and 

(iii)  The  commodity  trading  advisor 
has  ready  access  to  information 
concerning  the  balance  in  the  other 
account  available  to  meet  margin 
requirements  for  the  trading  account. 

(0)  Partially-funded  account  means  a 
client  participation  in  the  program  of  a 
commodity  trading  advisor  in  which  the 
amount  of  actual  funds  is  less  than  the 
nominal  account  size. 

(p)  For  purposes  of  §§  4.25  and  4.35, 
the  term  most  recent  five  years  means: 

(1)  The  time  period  beginning  January 
1  of  the  calendar  year  five  years  prior  to 
the  date  of  the  Disclosure  Document  and 
ending  as  of  the  date  of  the  Disclosure 
Document;  or 

(2)  The  life  of  the  trading  program,  if 
less  than  five  years. 

3.  Section  4.25(a)(l)(ii)  is  proposed  to 
be  amended  by  revising  paragraphs 
(a)(l)(ii)(D)(l)  and  (2),  (a)(l)(ii)(E)  and 
{a)(l)(ii){F)  to  read  as  follows: 

§  4.25    Performance  disclpsures. 

(a)  *  *   * 

(D*  *  *     . 

(ii)  *   *   * 

{D)(l)  The  aggregate  of  actual  funds 
for  all  of  the  trading  programs  of  the 
trading  advisor  or  other  person  trading 
the  account,  as  of  the  date  of  the 
Disclosure  Document  or,  if  the 
commodity  trading  advisor  does  not 
have  sufficient  information  regarding 
the  funding  of  its  clients'  accounts  to 
determine  the  aggregate  of  actual  funds 
for  its  programs,  a  statement  of  that  fact; 

(2)  The  aggregate  of  actual  funds  for 
the  specified  trading  program  of  the 
commodity  trading  advisor,  as  of  the 
date  of  the  Disclosure  Document  or,  if 
the  commodity  trading  advisor  does  not 
have  sufficient  information  regarding 
the  funding  of  its  clients'  accounts  to 
determine  the  aggregate  of  actual  funds 
for  the  specified  trading  program,  a 
statement  of  that  fact. 

(E)  The  greatest  monthly  draw-down 
during  the  most  recent  five  years  for  the 
trading  program  specified,  expressed  as 
a  percentage  of  aggregate  nominal  • 
account  sizes,  and  indicating  the  month 
and  year  of  the  draw-down. 


(F)  The  greatest  peak-to-valley  draw- 
down daring  the  most  recent  five  years 
for  the  trading  program  specified, 
expressed  as  a  percentage  of  aggregate 
nominal  account  sizes  at  the  beginning 
of  the  period,  and  indicating  the 
month(s)  and  year(s)  of  the  draw-down. 
***** 

4.  Section  4.33  is  proposed  to  be 
amended  by  adding  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§4.33    Recordkeeping. 

***** 

(c)  A  commodity  trading  advisor  must 
obtain  a  written  agreement  signed  by 
each  client  which,  at  a  minimum, 
clearly  specifies: 

(1)  The  nominal  account  size; 

(2)  The  name  or  description  of  the 
trading  program  in  which  the  client  i» 
participating; 

(3)  The  basis  for  the  computation  of 
fees; 

(4)  How  additions  or  withdrawals  of 
actual  funds,  profits,  and  losses  will 
each  affect  the  nominal  account  size  and 
the  computation  of  fees;  and 

(5)  Whether  the  client  will  fully  or 
partially  fund  the  account. 

(d)  Any  changes  to  nominal  account 
size  (other  than  changes  resulting  fi^m 
the  factors- listed  in  §  4.33(c)(4)  and 
documented  as  required  by  that 
subsection)  must  be  in  writing,  must  be 
signed  by  the  client,  and  must  expliciUy 
indicate  the  current  date,  the  new 
nominal  account  size  and  the  effective 
date  of  the  change. 

■     5.  Section  4*34  is  proposed  to  be 
amended  by  adding  paragraph  (p)  to 
read  as  follows: 

§4.34    General  disclosures  required. 

***** 

(p)  Additional  Disclosure  by 
Commodity  Trading  Advisors  Accepting 
Partially-funded  Accounts.  A 
coiTunodity  trading  advisor  that  accepts 
a  partially-funded  account  (as  defined 
in  §4.10(o))  must  disclose: 

(1)  How  the  management  fees  will  be 
computed,  expressed  as  a  percentage  of 
the  nominal  account  size,  and  an 
explanation  of  the  effect  of  partially 
funding  an  account  on  the  management 
fees  as  a  percentage  of  actual  funds; 

(2)  An  estimated  range  of  the 
commissions  generally  charged  to  an 
account  expressed  as  a  percentage  of  the 
nominal  account  size  and  an 
explanation  of  the  effect  of  partially 
funding  an  account  on  the  commissions 
as  a  percentage  of  actual  funds; 

(3)  A  statement  that  partial  funding 
increases  leverage,  that  leverage  will 
magnify  both  positive  and  negative  rates 
of  return,  and  that  the  greater  the 
disparity  between  the  nominal  account 
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size  and  the  amount  deposited, 
maintained  or  made  accessible  to  the 
futures  commission  merchant,  the 
greater  the  likehhood  and  frequency  of 
margin  calls,  and  the  greater  the  size  of 
margin  calls  as  a  percentage  of  the 
amount  of  actual  funds  committed  to 
the  commodity  trading  advisor's 
program;  and 

(4)  A  description  of  the  factors 
considered  by  the  commodity  trading 
advisor  in  determining  the  level  of 
trading  for  a  given  nominal  account  size 
in  the  offered  trading  program  and  an 
explanation  of  how  those  factors  are 
applied. 

6.  Section  4.35  is  proposed  to.be 
amended  bv  revising  paragraphs 
(a)(l)(iv)  through  (a)(l){ix).  (a)(2){iv). 
(a)(6){i)(A)  through  (F),  and  (a)(6)(ii)  to 
read  as  follows: 

§4.35    Performance  disclosures. 

***** 

(a)  General  principles. — (1)  *   *   * 

{iv)(A)  The  aggregate  of  actual  funds 
for  all  of  the  trading  programs  of  the 
trading  advisor  or  other  person  trading 
the  account,  as  of  the  date  of  the 
Disclosure  Document,  or.  if  the 
commodity  trading  advisor  does  not 
have  sufficient  information  regarding 
the  funding  of  its  clients'  accounts  to 
determine  the  aggregate  of  actual  funds 
for  its  programs,  a  statement  of  that  fact; 

(B)  The  aggregate  of  actual  funds  for 
the  specified  trading  program  of  the 
commodity  trading  advisor,  as  of  the 
date  of  the  Disclosure  Document,  or,  if 
the  commodity  trading  advjsor  does  not 
have  sufficient  information  regarding 
the  funding  of  its  client  accounts  to 
determine  the  aggregate  of  actual  funds 
for  the  specified  trading  program,  a 
statement  of  that  fact. 

(v)  The  greatest  monthly  draw-down 
during  the  most  recent  five  years  for  the 
trading  program  specified,  expressed  as 
a  percentage  of  aggregate  nominal 
account  sizes,  and  indicating  the  month 
and  year  of  the  draw-down; 

(vi)  The  greatest  peak-to-valley  draw- 
down during  the  most  recent  five  years 
for  the  trading  program  specified, 
expressed  as  a  percentage  of  aggregate 
nominal  account  sizes  at  the  beginning 
of  the  period,  and  indicating  the 
month(s)  and  year(s)  of  the  draw-down; 

(vii)  Subject  to  §  4.35(a)(2)  for  the 
offered  trading  program,  the  annual  and 
year-to-date  rate-of-return  for  the 
program  specified  for  each  of  the  five 
most  recent  calendar  years  and  year-to- 
date,  computed  on  a  compounded 
monthly  basis;  and 

(viii)  In  the  case  of  the  offered  trading 
program: 

(A)(1)  The  number  of  accounts  traded 
pursuant  to  the  offered  trading  program 


that  were  opened  and  closed  during  the 
period  specified  in  §  4.35(a)(5)  with  a 
positive  net  lifetime  rate  of  return  as  of 
the  date  the  account  was  closed;  and 

(2)  The  range  of  rates  of  return  for 
accounts  that  were  both  opened  and 
closed  during  the  period  specified  in 
§  4.35(a)(5)  and  closed  with  positive  net 
lifetime  rates  of  return;  and 

(B)(1)  The  number  of  accounts  traded 
pursuant  to  the  offered  trading  program 
that  were  opened  and  closed  during  the 
period  specified  in  §  4.35(a)(5)  with 
negative  net  lifetime  rates  of  return  as  of 
the  date  the  account  was  closed;  and 

(2)  The  range  of  rates  of  return  for 
accounts  that  were  both  opened  and 
closed  during  the  period  specified  in 
§  4.35(a)(5)  and  closed  with  negative  net 
lifetime  rates  of  return. 

(C)  The  net  lifetime  rate  of  return 
shall  be  calculated  as  the  compounded 
product  of  the  monthly  rates  of  return 
for  each  month  the  account  is  open. 

(ix)  In  addition  to  the  information 
specified  in  §4.35(a)(l)(i)-(viii).  where 
the  commodity  trading  advisor  accepts 
partially-funded  accounts,  the 
performance  capsule  must  include: 

(A)  A  statenient  that  rates  of  return  are 
based  on  nominal  account  size. 

(B)  In  a  column  adjacent  to  the 
presentation  of  data  based  on  nominal 
account  size,  the  draw-down 
information  required  by  §4.35(a)(l)(v) 
and  (vi).  divided  by  the  percentage  of 
actual  funds  committed  to  the 
commodity  trading  advisor's  program  by 
the  client  with  the  lowest  ratio  of  actual 
funds  to  nominal  account  size  in  the 
trading  program. 

(1)  If  the  commodity  trading  advisor 
does  not  have  sufficient  information 
regarding  the  funding  level  of  its  client 
accounts  to  determine  the  lowest  ratio, 
or  if  the  lowest  ratio  is  zero,  present  this 
information  at  a  funding  level  of  20 
percent. 

(2)  The  percentage  basis  of  the 
computation,  i.e.,  the  actual  fi^ds  ratio 
or  the  optional  20  percent,  must  be 
disclosed  in  the  heading  of  the  column. 

(C)  If  the  commodity  trading  advisor 
elects  to  include  the  aggregate  of  the 
nominal  account  sizes  of  the  client 
accounts  in  the  trading  program 
specified,  this  information  must  be 
placed  adjacent  to  the  disclosure  of 
actual  funds  under  management  by  the 
commodity  trading  advisor  as  required 
by§4.35(a)(l)(iv). 

(2)  Additional  requirements  with 
respect  to  the  offered  trading  program. 
***** 

(iv)  The  commodity  trading  advisor 
must  make  available  to  prospective  and 
existing  clients  upon  request  a  table 
showing  the  information  required  to  be 


calculated  pursuant  to  §  4.35(a)(6).  This 
table  must  be  updated  at  least  quarterly. 

***** 

(6)  Calculation  of,  and  recordkeeping 
concerning,  performance  information. 

H)  *   *■  * 

(A)  The  nominal  account  size  at  the 
beginning  of  the  period,  defined  as  the 
previous  period's  ending  nominal 
account  size; 

(B)(1)  The  net  performance  for  the 
period,  which  is  defined  as  the  total  of: 

(i)  The  realized  gain  or  loss  on 
positions  closed  during  the  period,  plus 

(ii)  The  change  during  the  period  in   . 
unrealized  gain  or  loss,  plus 

(iii)  Interest  income  on  funds  on 
deposit  in  an  account  at  a  futures 
commission  merchant  to  margin-  the 
client  account  which  a  commodity 
trading  advisor  directs,  plus 

(iv)  Other  income  earned  on  positions 
held  as  part  of  the  CTA's  program, 
minus 

(v)  Fees  and  expenses. 

(2)  No  interest  or  other  income  may  be 
imputed  with  respect  to  nominal 
account  sizes  or  otherwise  computed  on 
a  pro-forma  basis. 

(C)  The  nominal  rate  of  return  for  the 
period,  which  must  be  compounded  no 
less  frequently  than  monthly  and  which 
shall  be  calculated  by  one  of  the 
following  three  methods,  consistently    •. 
applied: 

(1 )  Computing  the  net  performance 
divided  by  the  beginning  nominal 
account  size  for  each  trading  day  in  the 
period  and  compounding  each  daily  rate 
of  return  to  determine  the  rate  of  return 
for  the  period; 

(2)  Dividing  the  net  performance  by 
the  arithmetic  mean  of  the  nominal 
account  sizes  for  each  trading  day 
during  the  period;  or, 

(3)  Dividing  the  net  performance  by 
the  nominal  account  size  at  the 
beginning  of  the  period. 

(D)  Changes  to  the  nominal  account 
size  during  the  period,  pursuant  to  the 
terms  of  the  commodity  trading 
advisor's  agreement  with  the  client  in 
accordance  with  §4. 33(c)(4).  The 
records  should  clearly  delineate  the 
source  of  each  change  (additions  or 
withdrawals  of  actual  funds,  profits  or 
losses,  or  otherwise). 

(E)  Changes  to  the  nominal  account 
size  pursuant  to  the  terms  of  the 
commodity  trading  advisor's  agreement 
with  the  client  in  accordance  with 
§4.33{c)(lJ.  The  records  should  clearly 
delineate  the  source  of  each  change  (the 
opening  or  closing  of  accounts  during 
the  period  or  changes  to  nominal 
account  size  specifically  directed  by  a 
client  in  writing).  If  a  client  and  the 
advisor  agree  that  a  nominal  account 
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size  be  changed  effective  at  the 
beginning  of  a  period,  the  change  shall 
be  reflected  at  the  end  of  the  prior 
period. 

(F)  The  nominal  accoimt  size  at  the 
end  of  the  period,  defined  as  the  sum  of 
the  nominal  account  size  at  the  ~^ 
beginning  of  the  period 
[§4.35(a)(6)(i)(A)]  and  the  changes 
specified  in  this  §4.35(a)(6)(i) 
subparagraphs  (D)  and  (E). 

(ii)  All  supporting  documents 
necessary  to  substantiate  the 
computation  of  such  amounts  must  be 
maintained  in  accordance  with  §  1.31. 
***** 

Issued  in  Washington,  DC  on  March  10, 
2003  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  03-6081  Filed  3-12-03;  8:45  am] 
BHJJNG  CODE  6351 -01 -U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  PART  181 

RIN  1515-AD23 

Tariff  Treatment  Reiated  to 
Disassembly  Operations  Under  the 
North  American  Free  Trade  Agreement 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
concerning  the  North  American  Free 
Trade  Agreement  (the  NAFTA). 
Specifically,  the  proposed  rule  would 
allow  components  which  are  recovered 
from  the  disassembly  of  used  goods  in 
a  NAFTA  country  to  be  entitled  to 
NAFTA  originating  status  when 
imported  into  the  United  States, 
provided  that:  The  recovered 
components  satisfy  the  applicable 
NAFTA  rule  of  origin  requirements;  and 
if  the  applicable  rule  of  origin  does  not 
include  a  regional  value  content 
requirement,  the  components  are  subject 
to  further  processing  in  the  NAFTA 
country  beyond  certain  minor 
operations. 

The  proposed  rule  is  intended  to 
promote  economic  activity  and  the 
protection  of  the  environment  in  North 
America,  both  of  which  are  goals  of  the 
NAFTA.  To  this  end,  the  recovery  and 
recycling  of  used  goods  is  a  critical 
element  in  both  the  economic  activity 
and  the  environmental  goals  of  the 
nation,  and  disassembly  for  the  recovery 


of  used  goods  is  a  key  process  in  many 
such  recycling  operations. 
DATES:  Comments  must  be  received  on 
or  before  May  12,  2003. 
ADDRESSES:  Written  comments  are  to  be 
addressed  to  the  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings, 
Attention:  Regulations  Branch,  1300 
Pennsylvemia  Avenue,  NW.. 
Washington.  DC  20229.  Submitted 
comments  may  be  inspected  at  U.S. 
Customs  Service,  799  9th  Street,  NW., 
Washington,  DC  during  regular  business 
hours.  Arrangements  to  inspect 
submitted  comments  should  be  made  in 
advfmce  by  calling  Mr.  Joseph  Clark  at 
(202)  572-8768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  M.  Leigh,  Office  of  Regulations 
and  Rulings,  (202)  572-8827. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17, 1992,  the  United 
States,  Canada  and  Mexico  (the  parties) 
entered  into  an  agreement,  the  North 
American  Free  Trade  Agreement  (the 
NAFTA).  The  provisions  of  the  NAFTA 
were  adopted  by  the  United  States  with 
the  enactment  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act,  Pubhc  Law  103-182, 107  Stat.  2057 
(December  8,  1993). 

The  question  has  arisen,  in  the 
context  of  recycling  or  re-manufacturing 
operations,  whether  disassembly 
occurring  in  a  NAFTA  country  may  be 
considered  NAFTA  origin  conferring 
"production"  where  the  components 
recovered  by  disassembly  satisfy  the 
Annex  401  rules  of  origin  for  the    - 
NAFTA  and  there  is  some  form  of 
substantial  processing  performed  on  the 
recovered  components. 

The  NAFTA  does  not  explicitly 
address  whether  parts  or  components, 
whose  origin  is  non-NAFTA  or 
unknown,  that  are  recovered  by 
disassembly  in  a  NAFTA  country  from 
a  non-originating  good,  may  qualify  as 
NAFTA  originating  goods  if,  as  a  result 
of  the  disassembly,  they  satisfy  the  rules 
of  origin  set  out  in  Article  401  and 
Annex  401  of  the  NAFTA  and  are 
themselves  subjected  to  some  form  of 
substantial  further  processing. 

The  recovery  and  recycling  of  used 
goods  is  an  increasingly  important 
element  in  the  economic  activity  as  well 
as  the  environmental  goals  of  the  nation, 
and  disassembly,  for  the  recovery  of 
parts  or  for  the  re-manufacturing  of  a 
good,  is  a  key  process  in  many  recycling 
operations. 

The  goals  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  include 
elimination  of  barriers  to  trade, 
facilitation  of  cross-border  movement  of 


goods,  promotion  of  economic  activity 
in  North  America,  and  protection  of  the 
environment.  The  Department  of  the 
Treasury  and  Customs  Service  have 
examined  NAFTA's  rules  of  origin  as 
applied  to  both  recovered  and  recycled 
goods.  Allowing  disassembly  to  confer 
origin  under  certain  circumstances 
promotes  recycling  and  re- 
manufacturing  in  North  America  and 
would  advance  these  economic  and      * 
environmental  objectives. 

Proposed  Rule  * 

To  this  end,  accordingly,  this 
document  proposes  to  amend  the 
Customs  Regulations  to  allow 
components  which  are  recovered  from 
the  disassembly  of  used  goods  in  a 
NAFTA  coiuitry  to  be  entitled  to 
NAFTA  originating  status  upon    ■ 
importation  to  the  United  States, 
provided  that:  (1)  The  recovered 
components  satisfy  the  applicable 
NAFTA  rule  of  origin  requirements  in 
Annex  401;  and  (2)  if  the  rule  of  origin 
in  Annex  401  applicable  to  the 
components  does  not  include  a  regional 
value  content  requirement,  the 
components  are  subject  to  further 
processing  in  the  NAFTA  country 
beyond  certain  specified  minor 
operations. . 

Treatment  of  Disassembly  as  a 
'  Production  Consistent  with  the  Intent  of 
NAFTA 

Under  the  proposal,  treatment  of 
disassembly  as  potentially  conferring 
NAFTA  originating  status  must,  of 
coiu-se,  be  consistent  with  the  terms  and 
objectives  of  the  NAFTA 
Implementation  Act  of  1993.  Within 
that  framework,  the  most  important 
question  which  must  be  answered  is  - 
does  "disassembly"  constitute  origin  . 
conferring  "production"  within  the 
meaning  of  that  term  as  defined  inX 
Article  415  of  the  NAFTA,  as 
implemented  in  19  U.S.C. 
3332(a)(l){B)(i)  and  3332(p)(22)  and  in 
section  2(1)  of  the  NAFTA  Rules  of 
Origin  Regulations  (Uniform 
Regulations)  (19  CFR  part  181. 
Appendix,  section  2(1))? 

A  Change  in  Tariff  Classification 
Resulting  from  a  Production 

Under  NAFTA  Article  401(b)  and  19 
U.S.C.  3332(a)(l)(B)(i),  a  good  shall 
originate  in  the  territory  of  a  party 
where  each  of  the  non-originating 
materials  used  in  the  production  of  the 
good  undergoes  an  applicable  change  in 
tariff  classification  set  out  in  Annex  401 
as  a  result  of  production  occurring 
entirely  in  the  territory  of  one  or  more 
of  the  parties.  It  is  therefore  understood 
that  unless  it  results  from  an  activity 
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that  qualifies  as  "production",  the  mere 
fact  that  there  is  a  prescribed  change  in 
tariff  classification  will  not  be 
considered  as  meeting  a  rule  of  origin. 

The  term  "production"  is  defined  in 
Article  415  of  the  NAFTA  and  in  19 
U.S.C.  3332(p)(22)  and  is  implemented 
in  section  2(1)  of  the  Uniform 
Regulations  (19  CFR  part  181. 
Appendix,  section  2(1)).  As  noted,  the 
term,  in  relevant  part,  requires  a 
manufactiuing.  processing  or 
assembling  of  a  good.  Of  course,  the 
processes  listed  here  are  illustrative,  not 
exhaustive,  and  the  absence  of  the  term 
"disassembly"  is  not  dispositive  of 
whether  or  not  a  disassembly  operation 
is  a  production  process  for  NAFTA 
purposes. 

A  disassembly  operation  will  result  in 
one  or  more  articles  being  taken  or 
separated  from  a  manufactured  good. 
Assuming  no  further  production,  these 
various  articles  are  typically  classifiable 
under  tariff  provisions  (often  those  for 
"parts"  of  goods)  other  than  the 
classification  of  the  original  good  from 
which  the  articles  were  disassembled. 
Consequently,  if  disassembly  is  treated 
as  production  and  any  other 
requirements  are  satisfied,  the  recovered 
component  may  satisfy  the  NAFTA 
rules  of  origin. 

Disassembly  as  a  Production  Process 

Upon  review,  we  find  no  evidence 
(beyond  the  failure  to  explicitly  include 
disassembly  in  the  illustrative  fist  of 
"production"  activities  in  NAFTA 
Article  415)  showing  that  the  NAFTA 
intended  not  to  treat  "disassembly"  as 
a  production  process.  Use  of  the  term 
"processing"  includes  a  broad  range  of 
economic  activity  within  production. 
Recycling  operations  for  the  recovery  by 
disassembly  of  reusable  components 
such  as  automotive  parts  and 
photocopier  or  computer  parts 
constitiite  identifiable  business 
operations  within  the  NAFTA  territories 
and  the  free  trade  purposes  of  NAFTA 
(discussed  above)  would  be  satisfied  by 
establishing  rules  under  which 
substantial  "production"  consistent 
with  those  purposes  will  be  deemed  to 
occur.  Recycling  operations  based  on 
certain  repair  or  alteration  operations 
already  have  been  given  appropriate 
recognition  under  NAFTA  Article  307. 
Equally,  operations  based  on  the 
recovery  of  certain  waste  or  scrap 
materials  have  been  designated  in  the 
NAFTA  rules  of  origin  as  conferring 
origin  where  such  operations  take  place 
(NAFTA  Article  415).  It  is  thus 
consistent  with  the  NAFTA  to  treat  the 
recovery  of  useable  goods  by 
disassembly  as  "production"  under  the 
NAFTA  rules  of  origin. 


Circumvention  of  NAFTA's  Rules  of 
Origin;  Disassembly  of  New  Products 

Moreover,  to  ensure  that  disassembly 
is  not  used  to  circumvent  the  intent  of 
NAFTA,  the  proposed  rule  provides 
that,  under  certain  circumstances, 
additional  operations  beyond 
disassembly  are  required  for  the 
recovered  component  to  acquire  NAFTA 
originating  status.  Specifically,  as , 
previously  outlined,  the  recovered 
component  must  meet  the  requirement 
of  the  applicable  rule  of  origin  in  Annex 
401 ,  including  any  pertinent  regional 
value  content  requirement:  and.  if  the 
applicable  rule  of  origin  in  Annex  401 
does  not  include  a  regional  value 
content  requirement,  the  recovered 
component  must  be  subject  to 
additional  processing  beyond  certain 
minor  operations. 

Where  there  is  no  regional  value 
content  requirement  applicable  to  the 
recovered  components,  the  additional 
processing  operations  necessary  to 
confer  NAFTA  originating  status  must 
involve  more  than  certain  minor 
operations  which  are  enumerated  as 
follows:  (1)  Cleaning  or  sterilizing, 
including  removal  of  ru§t,  grease,  paint, 
or  other  coatings:  (2)  Application  of 
preservative  or  decorative  coatings, 
including  lubricants,  protective 
encapsulation,  preservative  or 
decorative  paint,  or  metallic  coatings; 
(3)  Trimming,  filing  or  cutting  off  small 
amounts  of  excess  materials  (precision 
machining,  however,  is  not  to  be 
considered  a  minor  operation):  (4) 
Unloading,  reloading  or  any  other 
operation  necessary  to  maintain  the 
good  in  good  condition;  (5)  Packing,  re- 
packing, packaging  or  repackaging;  or 
(6)  Testing,  marking,  sorting,  or  grading. 

Customs  has  also  examined  whether  a 
producer  might  use  disassembly  of  new 
goods  to  circumvent  the  intent  of  the 
NAFTA.  A  new  non-NAFTA  product 
could  be  imported  into  Mexico  or 
Canada,  disassembled,  and  the 
disassembled  parts  could  then  be 
imported  into  the  United  States  and 
either  re-assembled  or  used  as  parts. 
Customs  believes  that  a  change  in  tariff 
classification  resulting  from  the 
disassembly  of  new,  non-originating 
goods  should  not  make  the  resulting 
goods  eligible  for  originating  status. 
Because  the  disassembly  of  new  goods 
may  potentially  be  treated  as  a 
circumvention  activity  within  the 
meaning  of  section  1 7  of  the  Uniform 
Regulations  (19  CFR  part  181, 
Appendix,  section  17),  the  proposed 
rule  provides  that  the  disassembly  of 
nevy  goods  shall  not  be  considered  to  be 
"production"  for  the  purposes  of 
NAFTA  Article  415  and  the  NAFTA 


rules  of  origin.  Notwithstanding  this 
proposal,  Customs  is  particularly 
interested  in  receiving  comments  on  the 
contrary  view  that  an  applicable  value 
content  rule  or  alternative  requirement 
for  substantial  processing  suffice  to 
permit  "production"  to  be  considered  to 
have  occurred  in  this  case  as  well.  After 
reviewing  the  comments.  Customs  will 
issue  a  final  rule  that  will  resolve  the 
question  definitively. 

To  reflect  the  above-described 
interpretations  of  law  and  substantive 
considerations,  this  document  proposes 
to  add  a  new  §  181.132  to  the  Customs 
Regulations  (19  CFR  181.132). 

Comments 

Before  adopting  the  proposed 
regulation,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  to  Customs.  Customs 
specifically  requests  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1.5,  Treasury  Department 
Regulations  (31  CFR  1.5)  and 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)),  at  the  U.S.  Customs 
Service,  799  9th  Street,  NW., 
Washington,  DC  during  regular  business 
hours.  Arrangements  to  inspect 
submitted  comments  should  be  made  in 
advance  by  calling  Mr.  Joseph  Clark  at 
(202) 572-8768. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

The  proposed  rule  is  intended  to 
promote  economic  activity  as  well  as 
the  protection  of  the  environment  in 
North  America,  both  of  which  are  goals 
of  the  NAFTA.  Specifically,  the 
recovery  and  recycling  of  used  goods  is 
a  critical  element  in  both  the  economic 
activity  and  the  environmental  goals  of 
the  nation,  and  disassembly,  for  the 
recovery  or  re-manufacturing  of  used 
goods,  is  a  key  process  in  many  such 
operations.  Hence,  pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  it  is  certified 
that  the  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  it  is  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Nor  does  the  proposed  rule  result  in  a 
"significant  regulatory  action"  under 
E.G.  12866. 

List  of  Subjects  in  19  CFR  Part  181 

Administrative  practice  and 
procedure,  Canada,  Customs  duties  and 
inspection.  Imports,  Mexico,  Trade 
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agreements  (North  American  Free-Trade 
Agreement). 

Proposed  Amendments  to  the- 
Regulations 

It  is  proposed  to  amend  part  181. 
Customs  Regulations  (19  CFR  part  181). 
as  set  forth  below. 

PART  181— NORTH  AMERICAN  FREE 
TRADE  AGREEMENT 

1.  The  authority  citation  for  part  181 
would  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624.  3314. 

2.  Subpart  L  of  part  181  is  amended 
by  adding  a  new  §  181.132  to  read  as 
follows: 

§181.132    Disassembly. 

(a)  Treated  as  a  production.  For 
purposes  of  implementing  the  rules  of 
origin  provisions  of  General  Note  12, 
HTSUS,  and  Chapter  Four  of  the 
NAFTA,  except  as  provided  in 
paragraph  (b)  of  this  section, 
disassembly  is  considered  to  be 
production,  and  a  component  recovered 
fit}m  a  good  disassembled  in  the 
territory  of  a  Party  will  be  considered  to 
be  originating  as  the  result  of  such 
disassembly  provided  that: 

(1)  The  recovered  component  satisfies 
all  applicable  requirements  of  Annex 
401  and  this  part;  and 

(2)  Where  the  rule  in  Annex  401 
applicable  to  the  recovered  component 
does  not  include  a  regional  value 
content  requirement,  the  recovered 
component  is  thereafter  advanced  in 
value  or  improved  in  condition  by 
means  of  additional  processing 
operations  other  than  those  listed 
below.  Merely  processing  by  performing 
any  or  all  of  die  following  minor 
operations  would  not  be  sufficient  to  be 
considered  production: 

(i)  Cleaning  or  sterilizing,  including 
removal  of  rust,  grease,  paint,  or  other 
coatings; 

(ii)  Application  of  preservative  or 
decorative  coatings,  including 
lubricants,  protective  encapsulation, 
preservative  or  decorative  paint,  or 
metallic  coatings; 

'  (iii)  Trimming,  filing  or  cutting  off 
small  amounts  of  excess  materials 
(precision  machining,  however,  is  not 
considered  a  minor  operation); 

(iv)  Unloading,  reloading  or  any  other 
operation  necessary  to  maintain  the 
good  in  good  condition: 

(v)  Packing,  re-packing,  packaging  or 
repackaging:  or 

(vi)  Testing,  marking,  sorting,  or 
grading. 

(b)  Exception;  new  goods. 
Disassembly  as  provided  in  paragraph 


(a)  of  this  section  will  not  be  considered 
a  production  in  the  case  of  components 
that  are  recovered  from  new  goods. 

(c)  Automotive  components/goods. 
Notwithstanding  the  provisions  of 
Schedule  V  (Automotive  Goods)  of  the 
Appendix  to  this  part,  the  rule  set  forth 
in  this  section  applies  for  purposes  of 
determining  whether  goods  of  that 
Schedule  are  originating. 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  February  18.  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury.'' 
|FR  Doc.  03-6051  Filed  3-12-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[OPP-2003-001 0;  FRL-7298-9] 
RIN  2070-AD72 

Endangered  Species  and  Pesticide 
Regulation;  Reopening  of  Comment 
Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Advance  notice  of  proposed 

rulemaking;  reopening  of  comment 

period. 

SUMMARY:  This  document  reopens  the 
public  comment  period  established  in 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  issued  in  the 
Federal  Register  of  Januar\'  24,  2003.  In 
that  document,  £PA  sought  comment  on 
an  ANPR  for  an  endangered  species  and 
pesticide  regulation.  EPA  is  hereby 
reopening  the  comment  period,  which 
ended  on  March  10,  2003.  The  new 
comment  period  will  end  March  25, 
2003. 

DATES:  Comments,  identified  by  the 
docket  ID  number  OPP-2003-001 0, 
must  be  received  on  or  before  March  25, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION  of  the  January  24,  2003 
Federal  Register  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur-)ean  Williams,  Field  and 
External  Affairs  Division  {7506C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 


5239;  fax  number:  (703)  308-3259;  e- 
mail  address:  williams.arty@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general  and  may  be  of  particular 
interest  to  persons  who  manufacture, 
sell  or  use  pesticides  or  who  are  part  of 
a  State  or  Tribe  engaged  in  the 
regulation  of  pesticide  products  and  to 
groups  interested  in  environmental 
regulation.  The  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  Arthm'- 
Jean  Williams  at  the  telephone  number/ 
e-mail  address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this         » 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-001 0.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  vieuring  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  Chapter  I  is  available  at  http:/ 
/www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr l_00.html.  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wrww.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
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docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

To  submit  comments,  or  access  the 
ofHcial  public  docket,  please  follow  the 
detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION  of  the  January  24,  2003 
Federal  Register  document.  If  you  have 
questions,  consult  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  Background 

On  January  24,  2003,  EPA,  in 
conjunction  with  the  Fish  and  Wildlife 
Service,  U.S.  Department  of  the  Interior, 
and  National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  issued  a  Federal  Register 
document  (68  FR  3785)  (FRL-7287-3) 
seeking  public  comment  on  an  ANPR 
for  an  endangered  species  and  pesticide 
regulation. 

Among  the  comments  received  thus 
far  was  a  request,  signed  by  30  groups, 
for  an  extension  of  the  comment  period 
by  45  days.  While  the  agencies 
appreciate  the  need  to  provide  adequate 
opportunity  for  public  input,  the 
agencies  believe  a  shorter  extension  is 
warranted  for  several  reasons.  First, 
numerous  comments  were  already 
received  during  the  original  comment 
period.  Second,  the  January  24,  2003 
Federal  Register  notice  was  an  ANPR. 
Thus,  the  public  will  have  further 
opportunity  to  comment  with  future 
publication  of  a  notice  of  proposed 
rulemaking. 

m.  What  Action  is  EPA  Taking? 

Since  EPA  has  an  electronic  docket 
system  that  allows  distribution  of 
materials  more  easily  to  interested 
persons,  EPA  agreed  to  take 
responsibility  for  all  of  the 
administrative  duties  related  to 
publication  of  the  ANPR  and  this 
document,  including  the  creation  of  a 
public  docket,  receipt  of  public 
comments,  and  other  related  matters. 
Therefore,  EPA,  on  behalf  of  the  three 
agencies,  hereby  reopens  the  comment 
period,  which  ended  on  March  10,  2003. 
The  new  comment  period  will  end 
March  ?5,  2003. 


IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  ANPR  was  issued  under  the 
authority  of  section  7  of  the  Endangered 
Species  Act  (ESA).  as  amended.  16 
U.S.C.  1531  e(  seq.,  and  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  7  U.S.C.  136  et  seq. 

V.  Do  Any  Statutory  and  Executive 
Order  Reviews  Apply  to  this  Action? 

No.  This  action  merely  extends  the 
date  by  which  public  comments  must  be 
submitted  to  EPA  on  an  ANPR  that 
previously  published  in  the  Federal 
Register  of  January  24.  2003  (68  FR 
3785).  For  information  about  the 
applicability  of  the  regulatory 
assessment  requiremelits  to  the  ANPR. 
please  refer  to  the  discussion  in  Unit  IV. 
of  that  document  (68  FR  3785). 

List  of  Subjects 

Environmental  protection. 
Endangered  species,  Pesticides. 

Dated:  March  10,  2003, 
Stephen  L.  lohnson, 

Assistant  Administrator.  Office  of  Prevention, 

Pesticides  and  Toxic  Substances. 

|FR  Doc.  03-6188  Filed  3-11-03;  2:49  pm) 

BILLING  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52    . 

[AD-FRL-7466-9] 
RIN  2060-AK28 

Prevention  of  Significant  Deterioration 
(PSD)  and  Nonattainment  New  Source 
Review  (NSR):  Routine  Maintenance, 
Repair  and  Replacement 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  public 
hearings  and  a  public  comment  line. 

SUMMARY:  The  EPA  is  announcing  five 
public  hearings  to  be  held  on  March  31, 
2003,  on  the  December  31,  2002, 
proposal  to  revise  the  regulations 
governing  the  NSR  programs  mandated 
by  parts  C  and  D  of  title  I  of  the  Clean 
Air  Act  (CAA).  The  proposed  changes 
provide  a  future  category  of  activities 
that  would  be  considered  to  be  routine 
maintenance,  repair  and  replacement 
(RMRR)  under  the  NSR  program.  See  67 
FR  80290.  The  public  hearings  will 
provide  interested  parties  the 
opportunity  to  present  data,  views,  or 
arguments  concerning  these  proposed 
changes.  The  EPA  is  holding  the  public 
hearings  because  of  the  number  of  the 


requests  we  received  in  a  timely  maimer 
from  interested  parties  throughout  the 
nation.  The  EPA  is  also  announcing  the 
establishment  of  a  comment  line  for  the 
public  to  call  and  leave  verbal 
comments  on  these  proposed  changes. 
The  number  is  (919)  541-0211. 
Comments  received  through  this  phone 
number  will  be  logged  and  placed  in 
Docket  No.  A-2002-04. 
DATES:  The  public  hearings  will 
convene  at  9  a.m.  and  will  end  at  10 
p.m.  on  March  31.  2003.  Times  are  local 
for  each  hearing  location. 
ADDRESSES:  The  public  hearings  will  be 
held  at  the  following  five  locations 
simultaneously: 

1.  Albany  Marriott  Hotel,  189  Wolf 
Road,  Albany,  NY  12205,  Phone  518- 
458-8444; 

2.  Doubletree  Hotel  Dallas,  5410  LBJ 
Freeway,  Dallas,  TX  75240,  Phone  (972) 
934-8400: 

3.  Crowne  Plaza  Hotel,  8000 
Merrimari  Road,  Romulus,  MI  48174, 
Phone  734-729-2600; 

4.  U.S.  Environmental  Protection 
Agency,  109  TW  Alexander  Drive. 
Research  Triangle  Park,  North  Carolina 
27709,  Building  C,  Auditorium  Clll, 
phone  919-541-5319;  and 

5.  Hilton  Salt  Lake  City  Center,  255 
South  West  Temple,  Salt  Lake  City,  UT 
84101.  Phone  801-328-2000. 

Documents  related  to  this  proposed  . 
rulemaking  are  available  for  public 
inspection  in  the  EPA  Air  Docket  No. 
A-2002-04. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Svendsgaard  at  (919)  541-2380. 
telefax  (919)  541-5509.  E-mail: 
svendsgaard.dave@epa.gov  or  by  mail  at 
U.S.  Environmental  Protection  Agency. 
OAQPS,  Information  Transfer  and 
Program  Integration  Division,  {C339- 
03),  Research  Triangle  Park,  North 
CaroHna  27711?  As  of  the  date  of  this 
announcement,  the  Agency  intends  to 
proceed  with  the  hearings  as 
announced;  however,  unforeseen 
circumstances  may  result  in  a 
postponement.  Therefore,  members  of 
the  public  planning  to  attend  any  of 
these  hearings  are  advised  to  contact 
Ms.  Chandra  Kennedy.  U.S. 
Environmental  Protection  Agency, 
OAQPS,  Information  Transfer  and 
Program  Integration  Division,  (C339- 
03).  Research  Triangle  Park.  North 
Carolina  27711;  telephone  (919)  541- 
5319  or  E-mail 

kennedy.chandra@epa.gov,  to  confirm 
the  locations  and  date  of  the  hearings. 
You  may  also  check  our  New  Source 
Review  website  at  http://www.epa.gov/ 
nsr  for  any  changes  in  the  date  or 
locations.  If  you  would  like  to  speak  at 
any  of  these  hearings,  you  should  also 
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contact  Ms.  Chandra  Kennedy. 
Presentations  will  be  limited  to  5 
minutes  each. 

SUPPLEMENTARY  INFORMATION:  The  EPA's 
planned  seating  arrangements  for  the 
hearings  rs  theater  style,  with  seating 
available  on  a  first  come  first  served 
basis  for  about  250  people.  An  agenda 
will  be  provided  at  the  hearings. 

Dated:  March  7,  2003. 
Henry  C.  Thomas, 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standards. 

[FR  Doc.  03-6186  Filed  3-12-03;  8:45  am) 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  62 

[Region  II  Docket  No.  Ny58-253b; 
FRL-7464-7] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Designated 
"Facilities;  NY 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve 
the  State  plan  submitted  by  New  York 
State  to  implement  and  enforce  the 
Emission  Guidelines  (EG)  for  existing 
small  Municipal  Waste  Combustion 
(MWC)  Units.  New  York's  plan 
establishes  emission  limits  and  other 
requirements  for  the  purpose  of 
reducing  toxic  air  emissions  from  small 
MWC  units  throughout  the  State.  New 
York  submitted  its  plan  to  fulfill  the 
requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act.  In  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  submitt^,  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
conunents.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments,  EPA  will  not  take  further 
action  on  this  proposed  rule. 

If  EPA  receives  adverse  comments, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
conunenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  April  14,  2003. 


ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
i-nspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  11  Office,  290  Broadway,  25th 
Floor,  New  York.  New  York  10007- 
1866. 

New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  625  Broadway,  2nd 
Floor,  Albany,  New  York  12233. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  (Ted)  Gardella,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10278,  (212)  637-4249. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  March  3,  2003. 
Jane  M.  Kenny. 

Regional  Administrator,  Region  2. 

[FR  Doc.  03-5909  Filed  3-12-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7465-9] 

Virginia:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Virginia  has  applied  to  EPA 
for  final  authorization  of  the  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  proposes  to  grant  final 
authorization  to  Virginia.  In  the  "Rules 
and  Regulations"  section  of  this  Federal 
Register,  EPA  is  authorizing  the  changes 
by  an  immediate  final  rule.  EPA  did  not 
make  a  proposal  prior  to  the  immediate 
^  final  rule  because  we  believe  this  action 
is  not  controversial  and  do  not  expect 
comments  that  oppose  it.  We  have 
explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  Unless  we  redfeive 
written  conunents  which  oppose  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  on  the  date  it 


establishes,  and  we  will  not  take  further 
action  on  this  proposal.  If  we  receive 
comments  that  oppose  this  action,  we 
will  withdraw  the  immediate  final  rule, 
and  it  will  not  take  effect.  We  will  then 
respond  to  public  comments  in  a  later 
final  rule  based  on  this  proposal.  You 
may  not  have  another  opportunity  for 
comment.  If  you  want  to  coifiment  on 
this  action,  you  must  do  so  at  this  time. 
DATES:  Send  yoiu  written  comments  by 
April  14,  2003. 

ADDRESSES:  Send  written  comments  to 
Joanne  Cassidy,  Mailcode  3WC21, 
RCRA  State  Programs  Branch.  U.S.  EPA 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103,  Phone  number: 
(215)  814-3381.  You  may  inspect  and 
copy  Virginia's  application  from  8:15 
a.m.  to  4:30  p.m.  at  the  following 
locations:  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  VA  23219,  Phone 
Number:  (804)  698-4213,  attn:  Robert 
Wickline;  or  Virginia  Department  of 
Environmental  Quality,  West  Central 
Regional  Office,  3019  Peters  Creek  Road, 
Roanoke,  VA  24015,  Phone  Number: 
(540)  562-6872,  attn:  Aziz  Farahmand; 
or  EPA  Region  III,  Library,  2nd  Floor, 
1650  Arch  Street,  Philadelphia,  PA 
19103-2029,  Phone  Number:  (215)  814- 
5254. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Cassidy.  Mailcode  3WC21. 
RCRA  State  Programs  Branch.  U.S.  EPA 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103,  Phone  number: 
(215)814-3381. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated:  March  5.  2003. 
Tliomas  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  03-6110  Filed  3-12-03;  8:45  am] 

BILUNG  COOE  6SG0-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  No.  00-258  and  IB  Docket  No. 
99-81;  FCC  03-16] 

Advanced  Wireless  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  seeks 
comment  on  how  to  use  the  reallocated 
Mobile  Satellite  Service  (MSS)  spectrum 
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as  well  as  other  bands  previously 
proposed  for  Advanced  Wireless  Service 
(AWS)  use.  the  relocation  of  the 
Multipoint  Distribution  Service  (MDS), 
and  additional  flexibility  for  the 
Unlicensed  Personal  Communications 
Service  (UPCS)  band  spectrum,  in  ordet 
to  promote  more  efficient  spectrum  use 
which,  in  turn,  serves  the  public 
interest. 

DATES:  Written  comments  are  due  April 
14,  2003.  and  reply  comments  are  due 
April  28,  2003. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street.  SW..  TW-A325. 
Washington.  DC  20554. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Jamison  Prime,  Office  of  Engineering 
and  Technology.  (202)  418-7474,  TTY 
(202)  418-2989.  e-mail:  jprime@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Notice  of  Proposed  Rule  Making.  ET 
Docket  00-258  and  IB  Docket  No.  99- 
81,  FCC  03-16,  adopted  January  29, 
2003.  and  released  February  10,  2003. 
The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257). 
445  12th  Street,  SW..  Washington.  DC 
20554.  The  complete  text  of  this 
document  also  may  be  purchased  from 
the  Commission's  copy  contractor.   ' 
Qualex  International,  445  12th  Street. 
SW..  Room.  CY-B402,  Washington.  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  ivww.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202)418-7365. 

Pursuant  to  §§1.415  and  1.419  of  the 
Commission's  rules.  47  CFR  1.415. 
1.419.  interested  parties  may  fde 
comments  on  or  before  April  14,  2003. 
and  reply  comments  on  or  before  April 
28,  2003.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121.  May  1.  1998.  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  fde  via  the  Internet  to  httpJ 
/www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  hied.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  U.S. 
Postal  Service  mailing  address,  and  the 


applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply.  Parties  who  choose 
to  file  by  paper  must  file  an  original  and 
four  copies  of  each  filing.  If  more  than 
one  docket  or  rulemaking  number 
appear  in  the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number. 

All  filings  must  be  addressed  to  the 
Commission's  Secretary.  Office  of  the 
Secretary,  Federal  Communications 
Commission.  Filings  can  be  sent  by 
hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor.  Vistronix.  Inc..  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue. 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW..  Washington,  DC  20554. 

Summary  of  Third  Notice  of  Proposed 
Rule  Making 

1.  The  Third  Notice  of  Proposed  Rule 
Making  ("Third  NPRM")  discusses  the 
frequency  bands  that  are  still  under 
consideration  in  this  proceeding  and 
invites  additional  comment  on  their 
disposition.  Specifically,  we  address  the 
UPCS  band  at  1910-1930  MHz,  the  MDS 
spectrum  at  2155-2160/62  MHz,  the 
Emerging  Technology  spectrum  at 
2160-2165  MHz,  and  the  bands 
reallocated  ft-om  MSS  (1990-2000  MHz. 
2020-2025  MHz  and  2165-2180  MHz). 
We  seek  comment  on  these  bands  with 
respect  to  using  them  for  paired  or 
unpaired  AWS  operations  or  as 
relocation  spectrum  for  existing 
servfces.  We  emphasize  the  scope  of  the 
record  we  have  already  developed  and 
urge  interested  parties  to  narrow  their 
discussion  to  specific  proposals  that 
will  allow  for  the  most  efficient  and 


effective  use  of  this  remaining  spectrum. 
For  example,  parties  filing  comments  in 
response  to  any  of  the  issues  in  the 
Third  Notice  should  take  into  account 
how  the  modification  of  our  rules  to 
allow  MSS  licensees  to  deploy  ATC  [see 
Flexibility  for  Delivery  of 
Commmunications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Band  and  the  1.6/2.4  GHz  Bands, 
FCC  03-315)  affects  their  analysis  of  the 
spectrum  under  consideration  in  this 
proceeding.  We  specifically  seek 
comment  on  the  following  issues: 

•  Seek  comment  on  whether  we 
should  re-designate  all  or  a  portion  of 
the  UPCS  spectrum  at  1910-1920  for 
new  fixed  and  mobile  uses.  Five  or  10 
megahertz  of  this  spectrum  could  be 
paired  with  spectrum  in  the  1990-2000 
MHz  band  to  expand  the  existing 
Broadband  PCS  allocation,  to  allow  for 
AWS  applications,  or  as  replacement 
spectrum  for  other  services. 

•  Tentatively  conclude  that  we 
should  retain  the  1920-1930  MHz  band 
for  UPCS  use  and  seek  comment  on 
whether  we  should  provide  for 
additional  flexibility  in  that  band,  as 
well  as  any  additional  spectrum  that  we 
retain  for  UPCS  use  in  the  1910-1920 
MHz  band. 

•  Seek  comment  on  making  available 
for  new  services,  including  AWS.  the 
MSS  uplink  band  spectrum  that  we  are 
reallocating  at  2020-2025  MHz.  We  also 
ask  whether  this  band  could  be  paired 
with  spectrum  in  the  2.1  GHz  band. 

•  Seek  further  comment  on  making 
available  for  new  services,  including 
AWS.  a  10  megahertz  block  that  is 
upper  adjacent  to  the  existing  45 
megahertz  AWS  allocation  in  the  21 10- 
2155  MHz  band.  This  spectrum  block 
consists  of  the  remaining  5  megahertz  of 
the  MDS  band  at  2155-2160  MHz 
combined  with  an  adjacent  5  megahertz 
spectrum  block  in  the  2160-2165  MHz 
band  that  was  identified  in  the  Emerging 
Technologies  proceeding. 

•  Seek  comment  on  the  best  use  of 
the  spectrum  that  we  make  available  by 
reallocating  the  MSS  downlink  band  at 
2165-2180  MHz. 

•  Seek  comment  on  relocation 
spectrum  for  MDS  operations  from  the 
2150-2160/62  MHz  band,  including 
spectrum  that  we  make  available  by 
reallocating  the  MSS  downlink  band  at 
2165-2180  MHz  or.  alternatively, 
spectrum  that  ies  adjacent  to  the 
Broadband  PCS  bands. 

Initial  Regulatory  Flexibility  Analysis 

2.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA) '  the  Commission 


'  See  5  U.S.C.  603.  The  RFA  (codined  at  5  U.S.C. 
601-612)  has  been  amended  bythe  Small  Business 
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has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Third  Notice  of 
Proposed  Rulemaking  [Third  NPRM). 
Comment  is  requested  in  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  conunents  on  the 
Third  NPRM  as  provided  in  paragraph 
77  of  the  Third  NPRM.  The  Commission 
will  send  a  copy  of  the  Third  NPRM, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a). 

Need  for,  and  Objectives  of,  the 
Proposed  Rules 

3.  The  Third  NPRM  seeks  comments 
on  the  reallocation  of  spectrum  in  the 
1910-1920  MHz  band  that  can  be  paired 
with  spectrum  in  the  1990-2000  MH^ 
band  to  support  fixed  and  mobile 
services,  including  AWS.  It  proposes 
that  additional  flexibility  be  afforded  to 
the  UPCS  spectrum  (that  remains  in  the 
1910-193rO  MHz  band)  in  order  to 
support  a  variety  of  UPCS  devices, 
including  voice  and  data  devices,  and 
asks  whether  additional  unlicensed 
devices — such  as  community  wireless 
networks — could  also  coexist  in  the 
band.  The  Third  NPRM  also  proposes  to 
reallocate  spectrum  at  2155-2165  MHz 
that  was  previously  identified  as 
candidate  spectrum  for  AWS,  and  seeks 
the  most  appropriate  means  to  relocate 
licensees  operating  in  the  2150-2160/ 
2162  MHz  band.  Together,  these 
proposed  actions  continue  our  efforts  to 
identify  spectrum  that  is  suitable  for 
AWS.  and  to  allocate  our  existing  in 
such  a  way  as  to  promote  overall 
efficient  use. 

Legal  Basis 

4.  The  proposed  action  is  authorized 
under  sections  1,  4(i),  7(a),  301,  302(a), 
303(f),  303(g),  303(r),  307,  308,  309(i). 
316,  and  332  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
sections  151,  154(i),  157(a),  301.  302(a), 
303(f),  303(g),  303(r),  307,  308,  309{j), 
316,  and  332. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules 
Will  Apply 

5.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of,  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  ^  The  RFA 


generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  govenunental 
jurisdiction."  ^  in  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act."  A 
"small  business  concern"  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).^ 

6.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field."  ^ 
Nationwide,  as  of  1992,  there  wese 
approximately  275,801  small 
organizations.^  "Small  governmental 
jurisdiction"  generally  means 
"goverrunents  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000.  "  •*  As  of  1992,  there 
were  approximately  85,006 
govenunental  entities  in  the  United 
States.9  This  number  includes  38,978 
counties,  cities,  and  towns;  of  these, 
37,566,  or  96%,  have  populations  of 
fewer  then  50,000.'"  "The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (96%)  are  small 
entities. 

Radiotelephone  Operators.  The 
Commission  has  not  developed  service 
rules  for  AWS  spectrum,  nor  has  it 
attempted  to  categorize  potential 
licensees  for  this  spectnun.  However, 
because  many  of  the  comments  we 
received  in  support  of  our  efforts  to 
allocate  spectrum  for  AWS  were 
submitted  by  commercial 
radiotelephone  operators  and  because 


Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA).  Pub.  L.  104-121.  title  II.  110  Stat.  857 
11996). 

2  5  U.S.C.  604(a)(3). 


^SU.S.C.  601(6J. 

*  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small-business  concern"  in  the  Small 
Business  Act.  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3).  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register." 

^15  U.S.C.  .632. 

«5  U.S.C.  601(4). 

'Department  of  Commerce.  U.S.  Bureau  of  the 
Census.  1992  Economic  Census.  Table  6  (special 
tabulation  of  data  under  contract  to  Office  of 
Advocacy  of  the  U.S.  Small  Business 
Administration). 

"SU.S.C.  601(5).  . 

"U.S.  Dept.  of  Commerce.  Bureau  of  the  Census. 
"1992  Census  of  Governments." 

"Id. 


hcensees  of  AWS-like  bands  in  other 
countries  include  incumbent 
commercial  radiotelephone  operators, 
we  believe  that  there  is  a  high 
likelihood  that  the  class  of  AWS 
licensees  may  ultimately  consist  of  one 
or  more  radiotelephone  operator. 
Therefore,  we  examine  this  category  in 
greater  depth.  The  SBA  has  developed 
a  small  business  size  standard  for  small 
businesses  in  the  category  "Cellular  and 
Other  Wireless  Telecommunications." ' ' 
Under  that  SBA  category,  a  business  is 
small  if  it  has  1 ,500  or  fewer 
employees. '2  According  to  the  Bureau 
of  the  Census,  only  12  firms  from  a  total 
of  1238  cellular  and  other  wireless 
telecommunications  firms  operating 
during  1997  had  1,000  or  more 
employees. '3  Therefore,  even  if  all  12  of 
these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  In  addition,  we  note  that 
there  are  1807  cellular  licenses: 
however,  a  cellular  Ucensee  may  own 
several  licenses.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data,  858  carriers  reported  that  they 
were  engaged  in  the  provision  of  either 
cellular  service.  Personal 
Communications  Service  (PCS),  or 
Specialized  Mobile  Radio  telephony 
services,  which  are  placed  together  in 
that  data.  We  have  estimated  that  291  of 
these  are  small  under  the  SBA  small 
business  size  standard.'*  Accordingly, 
based  on  this  data,  we  estimate  that  not 
more  than  291  radiotelephone  operators 
would  be  affected  by  a  decision  to  make 
additional  spectrum  available  for  AWS. 
Fixed  Microwave  Services.  The  Third 
NPRM  proposes  to  reallocate  a  5 
megahertz  spectrum  block  (2160-2J65 
MHz)  that  is  licensed  to  fixed  point-to- 
point  microwave  services  and  was 
previously  identified  for  reallocation  for 
advanced  services  in  the  Commission's 
Emerging  Technologies  proceeding.'^ 


"13  CFR  121.201.  North  American  IndustrA 
Classification  System  (NAICS)  code  513322. 

'^Id. 

"U.S.  Department  of  Commerce,  U.S.  Census 
Bureau.  1997  Economic  Census.  Information — 
Subject  .Series.  Establishment  and  Firm  Size.  Table 
5 — Employment  Size  of  Firms  .Subject  to  Federal 
Income  Tic  at  64.  NAICS  code  513322  (Oaober 
2000). 

'^  See  Trends  in  Telephone  Service.  Industry 
Analysis  and  Technology  Division.  Wireline 
Communications  Bureau.  Table  5.3.  page  5-5  (May 
2002). 

'^Redevelopment  of  Spectrum  to  Encourage  the 
Establishment  of  Services  Using  New  and 
Innovative  Technologies.  ET  Docket  No.  92-9.  First 
Report  and  Order  and  Third  Notice  of  Proposed 
Rule  Making.  7  FCC  Red  6886  (1992).  57  FR  49020. 
October  10.  1992  and  57  FR  48776.  October  28. 
1992:  Second  Report  and  Order.  B  FCC  Red  6495 
(1993).  58  FR  49220,  September  22.  1993:  Third 
Report  and  Order  and  Memorandum  Opinion  and' 

Continued 
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Microwave  services  include  common 
carrier,"'  private-operational  fixed.'" 
and  broadcast  auxiliary  radio  services.'" 
At  present,  there  are  approximately 
22,015  common  carrier  fixed  licensees 
and  61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services.  For  purposes  of 
this  FRFA.  we  will  use  the  SBA's 
definition  applicable  to  wireless  and 
other  telecommunications  companies — 
i.e.,  an  entity  with  no  more  than  1.500 
persons.'-'  According  to  Census  Bureau 
data  for  1997,  there  were  977  firms  in 
this  category,  total,  that  operated  for  the 
entire  year.-"  Of  this  total,  965  firms  had 
employment  of  999  or  fewer  employees, 
and  an  additional  12  firms  had 
employment  of  1 ,000  employees  or 
more.-'  Thus,  under  this  size  standard, 
the  great  majority  of  firms  can  be 
considered  small. 

7.  We  note  that  the  number  of  firms 
does  not  necessarily  track  the  number  of 
licensees.  We  estimate  that  all  of  the 
Fixed  Microwave  licensees  (fexcluding 
broadcast  auxiliary  licensees)  would 
qualify  as  small  entities  under  the  SBA 
definition.  Of  these  licenses, 
approximately  890  are  issued  for 


Order.  8  FCX:  Reel  6589  (1993),  5H  FR  46547. 
October  4.  1993:  Memoranduni  Opinion  and  Order. 
9  Fa:  Red  1943  (1994),  59  FR  19642.  April  25, 
1994;  Second  Memorandum  Opinion  and  Order.  9 
FCX;  Red  7797  (1994).  59  FR  65.501.  December  20. 
1994.  afrd,  As-iocialion  of  Public  Safety 
CJimmunicalions  Officials-InlernBtional,  Inc.  v. 
FCX;,  76  F.3d  395  (D.C.  C:ir.  1996)  (collectively. ' 
"Emerging  Technologies  proceeding"). 

"'47  CFR  101  Pt  sH<j.  (formerly,  part  21  of  the 
Commission's  Rules). 

"Persons  eligible  under  parts  80  and  90  of  the 
Commission's  rules  can  u.se  Private  Operational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  caHed  operaliunal- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-flxcd  station,  and  only  for 
communications  related  tu  the  licensee's 
commercial,  industrial,  or  safely  operations. 

'"  Auxiliarv  Microwave  Service  is  governed  by 
part  74  of  title  47  of  the  Commission's  rules.  Se^ 
47  CFR  part  74  ft  spi/.  Available  to  licensees  of 
broadcast  stations  and  to  broadcast  and  cable 
network  enlHies,  broadcast  auxiliary  microwave 
stations  are  used  for  relaying  broadcast  television 
signals  from  the  studio  to  the  transmitter,  or 
between  two  points  such  as  a  main  studio  and  an 
auxiliary  studio.  The  service  also  includes  mobile 
TV  pickups,  which  relay  signals  from  a  remote 
location  back  to  the  studio. 

'"  13  CFR  121.201.  NAICS  code  517212  (formerly 
513322). 

^"U.S.  Census  Bureau.  1997  Economic  Census. 
Subject  Series:  Information.  "Employment  Size  of 
Firms  Subject  to  Federal  Income  Tax;  1997,"  Table 
5,  NAICS  code  517212  (issued  Oct.  2000). 

■"Id.  The  census  data  do  not  provide  a  more 
precise  estimate  of  the  number  of  firms  that  have 
employment  of  1.500  or  fewer  employees:  the 
largest  category  provided  is  "Firms  with  1,000 
employees  or  more." 


frequencies  in  the  Emerging  Technology 
bands  affected  by  this  proceeding.  In 
addition,  the  band  contains 
approximately  13  licenses  in  the  paging 
and  radiotelephone  service  and  40  Local 
Television  Transmission  Service 
licenses.  Thus,  assuming  that  these 
entities  also  qualify  as  small  businesses, 
as  many  as  943  small  business  licensees 
could  be  affected  by  the  rules  we  adopt. 
We  note  that  these  entities  have  been 
subject  to  relocation  under  rules 
originally  adopted  in  the  Commission's 
Emerging  Technologies  proceeding.  The 
Third  NPRM  anticipates  that  these 
general  relocation  rules  will  continue  to 
apply  to  FS  microwave  licensees  and 
does  not  propose  to  modify  the  class  of 
licensees  that  are  subject  to  these 
relocation  provisions. 

Multipoint  Distribution  Service 
(MDS).  The  Third  NPRM  proposes  to 
reallocate  spectrum  for  MDS  licensees 
that  currently  operate  in  the  2155-2160 
MHz  band  (and  the  2155-2162  MHz 
band  in  some  cases).  This  service  has 
historically  provided  primarily  point-to- 
multipoint,  one-way  video  services  to 
subscribers. 2-  The  Commission  recently 
amended  its  rules  to  allow  MDS 
licensees  in  the  2500-2690  MHz  band  to 
provide  a  wide  range  of  high-speed, 
two-way  services  to  a  variety  of  users.^  * 
In  connection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  annual 
average  gross  revenues  for  the  three 
preceding  years  not  in  excess  of  $40 
million.^"*  The  Commission  established 
this  small  business  definition  in  the 
.context  of  this  particular  service  and 
with  the  approval  of  the  SBA.-^  The 
MDS  auction  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  (BTAs).-'*  Of  the  67  auction 
winners,  61  met  the  definition  of  a  small 


--  For  purposes  of  this  item,  MDS  includes  single 
channel  Multipoint  Distribntion  Service  (MDS)  and 
the  Multichannel  Multipoint  Distribution  Service 
(MMDS).  See  66  FR  36177. 

- '  Amendment  of  parts  21  and  74  to  Enable 
Multipoint  Distribution  Service  and  Instructional 
Television  Fixed  Service  Licensees  to  Engage  in 
Fixed  Two-Way  Transmissions.  MM  Docket  No.  97- 
217,  Report  and  Order.  13  FCC  Red  19112  (1998), 
63  FR  65087,  November  25.  1998,  recon.,  14  FCC 
Red  12764  (1999),  64  FR  63727,  November  22,  1999. 
further  recon..  15  FCC  Red  14566  (2000). 

-'*47  CFR  21.961  and  1.2110. 

'^  Amendment  of  parts  21  and  74  of  the 
Commission's  Rules  with  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  section  309(i)  of  the 
Communications  Act — Competitive  Bidding,  MM 
Docket  No.  94-131,  Report  and  Order,  10  FCC  Red 
9589,  9670  (1995).  60  FR  36524  (July  17.  1995). 

">  Basic  Trading  Areas  (BTAs)  were  designed  by 
Rand  McNally  and  are  the  geographic  areas  by 
which  MDS  was  auctioned  and  authorized.  See  id. 
at960a. 


business.  At  this  time,  we  estimate  that 
of  the  61  small  business  MDS  auction 
winners,  48  remain  small  business 
licensees.  In  addition  to  the  48  small 
businesses  that  hold  BTA 
authorizations,  there  are  approximately 
392  incumbent  MDS  licensees  ttiat  are 
considered  small  entities.-^  After 
adding  the  number  of  small  business 
auction  licensees  to  the  number  of 
incumbent  licensees  not  already 
counted,  we  find  that  there  are  currently 
approximately  440  MDS  licensees  that 
are  defined  as  small  businesses  under 
either  the  SBA  or  the  Commission's 
rules.  Because  the  Commission's  action 
only  affects  MDS  operations  in  the 
2155-2160  MHz  band  (and  2155-2162 
MHz  band  in  some  cases),  the  actual 
number  of  MDS  providers  who  will  be 
affected  by  the  proposed  reallocation 
will  only  represent  a  small  fraction  of 
those  440  small  business  licensees. 

Unlicensed  Personal  Communications 
Service  (UPCS).  As  its  name  indicates, 
UPCS  is  not  a  licensed  service.  UPCS 
consists  of  intentional  radiators 
operating  in  the  frequency  bands  1910- 
1930  MHz  and  2390-2400  MHz,  that 
provide  a  wide  array  of  mobile  and 
ancillary  fixed  communication  services 
to  individuals  and  businesses.  The    ' 
Third  NPRM  affects  UPCS  operations  in 
the  1910-1920  MHz  band;  operations  in 
those  frequencies  are  limited  to 
asynchronous  (generally  data> 
applications.  There  is  no  accurate 
source  for  the  number  of  operators  in 
the  UPCS.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  UPCS  equipment 
manufacturers.  However,  the  SBA  has 
developed  a  small  business  size 
standard.  Cellular  and  Other  Wireless 
Carriers,  which  consists  of  all  such 
companies  having  1500  or  fewer 
employees.^"  According  to  Census 
Bureau  data  for  1997,  there  were  977 
firms  in  this  category,  total,  that 
operated  for  the  entire  year.-"  Of  this 
total,  965  firms  had  employment  of  999 
or  fewer  employees,  and  an  additional 
12  firms  had  employment  of  1,000 
employees  or  more.^"  Thus,  under  this 


2' 47  U.S.C.  309(j).  (Hundreds  of  stations  were 
licensed  to  incumbent  MDS  licensees  prior  to 
implementation  of  Section  309(i)  of  the 
Communications  Act  of  1934.  47  U.S.C.  309(j)).  For 
these  pre-auction  licenses,  the  applicable  standard 
is  SBA's  small  business  size  standard  for  "other 
telecommunications"  (annual  receipts  of  S12.5 
million  or  less).  See  13  CFR  121.201. 

2"  13  CFR  121.201.  North  American  Industry 
Classification  System  (NAICS)  code  517212. 

■'•U.S.  Census  Bureau,  1997  Economic  Census, 
Subject  Series:  Information,  "Employment  Size  of 
Firms  Subject  to  Federal  Income  Tax;  1997,"  Table 
5,  NAICS  code  517212  (issued  Oct.  2000). 

'"  Id.  The  census  data  do  not  provide  a  more 
precise  estimate  of  the  number  of  firms  that  have 
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size  standard,  the  great  majority  of  firms 
can  be  considered  small.  However,  no 
equipment  authorizations  have  been 
issued  for  devices  operating  in  the 
1910-1920  MHz  band. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

9.  The  Third  NPRM  addresses  the 
possible  use  of  frequency  bands  below 
3  GHz  to  support  the  introduction  of 
new  AWS,  but  does  not  propose  service 
rules.  Thus,  the  item  contains  no  new 
reporting,  recordkeeping,  or  other 
compliance  requirements. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

10.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  developing  its 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, ' 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  such  small  entities; 
(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities."  3' 

11.  Providing  spectrum  to  support  the 
introduction  of  new  advanced  mobile 
and  fixed  terrestrial  wireless  services  is 
critical  to  the  continuation  of 
technological  advancement.  As  an 
initial  matter,  we  believe  that  the 
provision  of  additional  spectrum  that 
can  be  used  to  support  AWS  will 
directly  benefit  small  business  entities 
by  providing  new  opportunities  fofrthe 
provision  of  innovative  new  fixed  and 
mobile  wireless  services. 

12.  We  realize  that  some  entities  must 
be  displaced  to  clear  a  sufficient 
quantity  of  contiguous  spectrum  to 
support  new  services.  We  endeavored  to 
avoid  this  effect  by  identifying 
unencumbered  spectrum,  but  spectrum 
in  the  suitable  frequency  range  is 
heavily  used  already  and  a  sufficient 
amount  of  imencumbered  spectrum 
simply  does  not  exist.  We  have  also 
sought  to  minimize  an  adverse  impact 
by  proposing  to  reallocate  frequency 
bands  for  those  incumbents,  including 
small  entities,  which  might  be 
accommodated  in  other  spectrum^  The 


employment  of  1 ,500  or  fewer  employees:  the 
largest  category  provided  is  "Firms  with  1.000 
employees  or  more." 
3'  5  U.S.C.  603(c)(1  )-(c)(4). 


spectrum  we  propose  to  allocate  in  the 
2160-2165  MHz  band  wis  previously 
identified  as  an  Emerging  Technology 
band;  thus,  we  have  previously 
considered  relocation  consequences  and 
established  relocation  procediu^s  for 
incumbent  operators  in  this  band.  Small 
entities  operating  in  this  band  have 
known  for  a  decade  that  they  are  subject 
to  relocation  and  may  have  taken  steps 
(such  as  deploying  more  efficient 
systems  in  different  spectnun  in  lieu  of 
upgrading  existing  equipment)  that 
could  minimize  the  consequences  of 
relocation  vis-a-vis  licensees  in  another 
spectrum  band  that  had  not  heretofore 
been  identified  as  a  candidate  for 
reallocation.  Thus,  the  existing 
relocation  procedures  should  serve  to 
ease  the  relocation  of  small  entity 
incumbents  in  the  2160-2165  MHz 
band,  and  make  reallocation  of  this 
band  a  preferable  alternative  to  the 
reallocation  of  other  bands  where  we 
would  have  to  establisHfnew  relocation 
rules. 

13.  The  Commission  has  already 
received  extensive  comments  in  this 
proceeding  on  issues  related  to  the 
possible  reallocation  of  the  2150-2160 
MHz  (2.1  GHz)  spectrum  for  advanced 
wireless  purposes.  Comments  filed  by 
the  multipoint  distribution/instructional 
television  fixed  services  industry  and 
several  equipment  manufactiu*ers  argue 
that  the  2.1  GHz  band  is  necessary  for 
the  continued  roll-out  of  fixed  wireless 
services  across  the  country.  Other 
commenters  support  the  use  of  2.1  GHz 
for  advanced  wireless  services.  In  a 
recent  decision,  the  Commission 
determined  that  it  was  necessary  to 
reallocate  MDS  operations  at  2150-2155 
MHz  to  create  a  45  megahertz  block  of 
contiguous  spectrum  that  can  be  used  to 
provide  advanced  services,  but  did  not 
decide  how  to  relocate  these  operations 
or  what  to  do  with  remaining  MDS 
operations  in  the  2155-2160/62  MHz'' 
band.  One  option  proposed  is  the 
reallocation  of  the  remaining  MDS 
spectrum.  By  taking  this  action,  we 
would  be  able  to  provide  opportunities 
associated  with  the  provision  of 
contiguous  and/or  paired  blocks  of 
spectrum  that  can  be  used  for  fixed  and 
mobile  applications,  including  AWS. 

14.  The  Third  NPRM  discusses 
reallocation  of  UPCS  spectrum  in  the 
1910-1920  MHz  band  for  AWS.  Because 
no  equipment  is  ciurently  certified  for 
this  band,  we  conclude  that  our 
decision  is  unlikely  to  affect  any  users 
or  equipment  manufacturers  that  are 
small  entities.  We  also  explore  options 
for  providing  increased  flexibility  of 
unlicensed  use  in  the  remaining  UPCS 
spectrum,  including  modifying  oiu  rules 
to  allow  for  expanded  voice-based 


applications  in  the  1915-1920  MHz 
portion  of  the  band  if  we  decide  to^ 
reallocate  only  the  1910-1915  MHz 
band  segment.  We  note  that  we  had 
sought  comment  on  use  of  the  entire 
1910-1930  MHz  band  for  AWS,  and  that 
the  record  reflects  that  numerous  small 
entities  may  use  or  manufactiue  UPCS 
voice  equipment  on  the  192&-1930  MHz 
portion  of  the  band.  Thus,  the  Third 
R&O  represents  a  means  to  provide 
additional  opportunities  both  to  small 
entities  that  provide  AWS  while 
providing  minimal  disruption  to  small 
entities  that  are  UPCS  users  and 
manufacturers  (and  possibly  providing 
additional  benefits,  if  the  proposal  to 
expand  permitted  UPCS  use  of  the 
1915-1920  MHz  band  is  adopted).  For 
this  reason  we  conclude  that  our  action 
is  preferable  to  other  alternatives,  such 
as  retaining  the  existing  UPCS 
allocation  in  its  entirety. 

Rules  That  May  Duplicate.  Overlap  or 
Conflict  With  the  Proposed  Rules 

15.  None. 
List  of  Subjects  in  47  CFR  Part  15 

Commimications  equipment. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary- 
Proposed  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  15  as  follows: 

PART  1 S-RADIO  FREQUENCY 
PEVICES 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302*303.  304, 
307,  336,  and  544A. 

2.  Section  15.319  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

§  1 5.31  d    General  technical  requirements. 

(a)  The  2390-2400  MHz  band  is 
limited  to  use  by  asynchronous  devices 
under  the  requirements  of  §  15.321. 


3.  Section  15.321  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  {b)  to  read  as  follows: 

§  1 5.321     Specific  requirements  for 
asynctironous  devices  operating  in  the 
239(V-2400  MHz  band. 

(a)  Operation  shall  be  contained 
within  the  2390-2400  MHz  band.  The 
emission  bandwidth  of  any  intentional 
radiator  operating  in  these  bands  shall 
be  no  less  than  500  kHz. 
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(b)  All  systems  of  less  than  2.5  MHz 
emission  bandwidth  shall  start 
searching  for  an  available  spectrum 
window  within  3  MHz  of  the  band  edge 
at  2390  or  2400  MHz  while  systems  of 
more  than  2.5  MHz  emission  bandwidth 
will  first  occupy  the  center  half  of  the 
band.  Devices  with  an  emission 
bandwidth  of  less  than  1 .0  MHz  may  not 
occupy  the  center  half  of  the  sub-band 
if  other  spectrum  is  available. 
***** 

IFR  Doc.  03-6038  Filed  3-12-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45;  FCC  03-13] 

Federal-State  Joint  Board  on  Universal 
Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  In  this  document,  the 
Commission  seeks  comment  on  the 
Recommended  Decision  of  the  Federal- 
State  Joint  Board  on  Universal  Service 
(Joint  Board]  regarding  the  definition  of 
services  supported  by  universal  service. 
In  its  Recommended  Decision,  the  Joint 
Board  generally  recommended  that  the 
Commission  not  modify  the  existing  list 
of  services  supported  by  universal 
service.  The  Joint  Board  was  unable  to 
reach  agreement,  however,  on  whether 
equal  access  to  interexchange  service 
(equal  access)  satisfies  the  statutory 
criteria  contained  in  the 
Communications  Act  of  1934,  as 
amended,  and  should  be  added  to  the 
list  of  supported  services.  The 
Commission  seeks  comment  regarding 
the  Joint  Board's  recommendations  and 
positions. 

DATES:  Comments  are  due  on  or  before 
April  14,  2003.  Reply  comments  are  due 
on  or  before  April  28,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW..  Suite 
TW-A325,  Marlene  H.  Dortch.  Office  of 
the  Secretary,  Washington,  DC,  20554. 
See  SUPPLEMENTARY  INFORMATION  for 
further  filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Tofigh.  Attorney  or  Diane 
Law  Hsu,  Deputy  Division  Chief, 
Wireline  Competition  Bureau, 
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I.  Notice  of  Propoaed 

1 .  In  this  Notice  of  Proposed 
Rulemaiung  (NPRM),  we  seek  comment 
on  the  Recommended  Decision  of  the 
Federal-State  Joint  Board  on  Universal 
Service  (Joint  Board)  regarding  the 
definition  of  services  supported  by 
universal  service.  A  copy  of  the 
Recommended  Decision  can  be  found  at 
17  FCC  Red  14095  (Wir.  Com.  Bur.  rel. 
Jul.  10,  2002).  In  its  Recommended 
Decision,  the  Joint  Board  generally 
recommended  that  the  Commission  not 
modify  the  existing  list  of  services 
supported  by  universal  service.  The 
Joint  Board  was  unable  to  reach 
agreement,  however,  on  whether  equal 
access  to  interexchange  service  (equal 
access)  satisfies  the  statutory  criteria 
contained  in  section  254(c)  of  the 
Communications  Act  of  1934,  as 
amended  (the  Act),  and  should  be  added 
to  the  list  of  supported  services.  We 
seek  comment  regarding  the  Joint 
Board's  recommendations  and 
positions. 

n.  Procedural  Issues 

A.  Ex  Parte  Presentations 

2.  This  is  a  permit  but  disclose 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except 
during  the  Sunshine  Agenda  period,  as 
long  as  they  are  disclosed  as  provided 
in  the  Commission's  rules. 

B.  Initial  Paperwork  Reduction  Act 
Analysis 

3.  This  NPRM  may  modify  an 
information  collection.  As  part  of  a 
continuing  effort  to  reduce  paperwork 
biudens,  we  invite  the  general  public 
and  the  Office  of  Management  and 
Budget  (OMB)  to  take  this  opportunity 
to  comment  on  the  information 
collections  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reductioft 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM;  OMB  comments  are  due  May  12, 
2003.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fuqctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu'acy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
iiifonnation  technology. 

C.  Initial  Regulatory  Flexibility  Analysis 

4.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
FlexibiUty  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  NPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM  provided.  The  Commission  will 
send  a  copy  of  the  NPRM,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration, 
hi  addition,  the  NPRM  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

D.  Need  for  and  Objectives  of  the 
Proposed  Rules 

5.  Pursuant  to  section  254(c)  of  the 
Act,  the  Joint  Board  on  Universal 
Service  may  periodically  make 
recommendations  to  modify  the  list  of 
supported  services,  in  order  to  .take 
account  for  advances  in 
telecommunications  and  information 
technologies  and  services.  On  December 
21,  2000.  the  Commission  requested  the 
Joint  Board  to  review  the  definition  of 
universal  service  and  make 
recommendations  regarding  whether 
modifications  to  the  definition  are 
warranted.  The  Joint  Board 
subsequently  released  a  public  notice 
seeking  comment  on  the  services,  if  any, 
that  should  be  added  to  or  removed 
from  the  list  of  core  services.  On  July  10, 
2002,  the  Joint  Board  released  its 
recommendations  regarding  the  list  of 
services  supported  by  universal  service. 
The  NPRM  seeks  comment  on  the  Joiut 
Board's  recommendations. 

1 .  Legal  Basis 

6.  The  legal  basis  as  proposed  for  this 
NPRM  is  contained  in  §§4(i),  4(j),  201- 
205,  214,  254,  and  403  of  the 
Communications  Act  of  1934,  as 
amended. 

2.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  will  Apply 

7.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  modifications  to  the 
definition  of  universal  services.  To 
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estimate  the  number  of  small  entities 
that  could  be  affected  by  these  proposed 
modifications  to  the  Commission's 
rules,  we  first  consider  the  statutory 
definition  of  "small  entity"  under  die 
RFA.  The  RFA  defines  die  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  business 
concern"  under  the  Small  iBusiness  Act. 
A  small  business  concern  is  one  that:  (1) 
Is  independently  owned  cmd  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 

8.  We  have  included  small  incumbent 
LECs  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  commimications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  We  have  therefore 
included  small  incumbent  LECs  in  this 
RFA  analysis,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

9.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  common  carrier  and  related  providers 
nationwide,  including  the  numbers  of 
commercial  wireless  entities,  appears  to 
be  data  the  Commission  publishes 
annually  in  its  Trends  in  Telephone 
Service  report.  These  carriers  include, 
inter  alia,  incumbent  local  exchange 
carriers,  competitive  local  exchange 
carriers,  competitive  access  providers, 
interexchange  carriers,  other  wireline 
carriers  and  service  providers  (including 
shared-tenant  service  providers  and 
private  carriers),  operator  service 
providers,  pay  telephone  operators, 
providers  of  telephone  toll  service, 
wireless  carriers  and  services  providers,  • 
and  resellers. 

10.  Total  Number  of  Telephone 
Companies  Affected.  The  United  States 
Bureau  of  the  Census  (the  "Census 
Bureau")  reports  that,  at  the  end  of 
1997,  there  were  6,239  firms  engaged  in 
providing  telephone  services,  as  defined 
therein.  This  number  contains  a  variety 
of  different  categories  of  carriers, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers,  and 


resellers.  It  seems  certain  that  some  of 
those  6,239  telephone  service  firms  may 
not  qualify  as  small  entities  because 
they  are  not  "independently  owned  and 
operated."  For  example,  a  PCS  provider 
that  is  affiliated  with  an  interexchange 
carrier  having  more  than  1,500 
employees  would  not  meet  the 
definition  of  a  small  business.  It  is 
reasonable  to  conclude,  therefore,  that 
6,239  or  fewer  telephone  service  firms 
are  small  entity  telephone  service  firms 
that  may  be  affected  by  the  decisions 
proposed  in  this  NPRM. 

11.  Local  Exchange  Carriers  and 
Competitive  Access  Providers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  wired 
telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1 ,500 
employees.  According  to  the  most 
recent  Commission  data  there  are  1,619 
local  services  providers  with  1 ,500  or 
fewer  employees.  Because  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
these  carriers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Of  the  1,619  local  service 
providers,)  1,024  are  incumbent  local 
exchange  carriers,  411  are  Competitive 
Access  Providers  (CAPs)  and 
Competitive  Local  Exchange  Carriers 
(CLECs),  131  are  resellers  and  53  are 
other  local  exchange  carriers. 
Consequendy,  we  estimate  that  fewer 
than  1,619  providers  of  local  exchange 
service  are  small  entities  or  small 
incumbent  local  exchange  carriers  that 
may  be  affected. 

12.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  wired 
telecommunications  carriers.  This 
provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1,500 
employees.  According  to  the  most 
recent  Commission  data  regarding  the 
niunber  of  these  carriers  nationwide  of 
which  we  are  aware  appears,  there  are 
181  IXCs  with  1,500  or  fewer 
employees.  Because  it  seems  certain  that 
some  of  these  carriers  are  not 
independendy  owned  and  operated,  we 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  these 
carriers  that  would  qualify  as  small 


business  concerns  under  SBA's 
definition.  Consequendy,  we  estimate 
that  there  are  fewer  than  181  small 
entity  IXCs  that  may  be  affected  by  the 
proposals  in  the  NPRM. 

13.  Operator  Service  Providers, 
Prepaid  Calling  Card  Providers,  Satellite 
Service  Carriers,  Toll  Resellers,  Other 
Toll  Carriers,  and  Payphone  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  particular  to 
operator  service  providers  (OSPsJ, 
prepaid  calling  card  providers,  satellite 
service  carriers,  toll  resellers,  other  toll 
carriers,  or  payphone  providers.  The 
closest' applicable  definition  for  these 
carrier-types  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
these  carriers  nationwide  of  which  we 
are  aware  appears  to  be  the  data  that  we 
collect  annually  on  the  Form  499-A. 
According  to  our  most  recent  data,  there 
are  20  OSPs,  31  prepaid  calling  card 
providers,  25  satellite  service  carriers, 
538  toll  resellers,  37  other  toll  carriers, 
and  933  payphone  providers  that  have 
1,500  of  fewer  employees.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independendy  ovyned  and 
operated,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  these  carriers  that  would 
qualify  as  small  business  concerns 
imder  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than  20 
OSPs,  31  prepaid  calling  card  providers. 
25  satellite  service  carriers,  538  toll 
resellers,  37  other  toll  carriers,  and  933 
payphone  providers  may  be  affected  by 
the  decisions  and  rules  adopted  in  this. 
NPRM. 

14.  Cellular  and  Wireless  Telephony. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  for  wireless 
telephony.  The  closest  definition  is  the 
SBA  definition  for  cellular  and  other 
wireless  telecommunications.  Under 
this  definition,  a  cellular  licensee  is  a 
small  entity  if  it  employs  no  more  than 
1 ,500  employees.  According  to  the  most 
recent  Commission  data,  858  providers 
classified  themselves  as  providers  of 
wireless  telephony,  including  cellular 
telecommunications.  Personal 
Communications  Service,  and 
Specialized  Mobile  Radio  (SMR) 
Telephony  Carriers.  291  providers 
report  having  1 ,500  or  fewer  employees. 
We  do  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independendy  owned  and  operated,  and 
thus  are  imable  at  this  time  to  estimate 
with  greater  precision  the  niunber  of  , 
cellular  service  carriers  that  would 
qualify  as  small  business  concerns 
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under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  291  wireless  telephony 
carriers  that  may  be  affected. 

15.  Other  Wireless  Services.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  wireless 
services  other  than  wireless  telephony. 
The  closest  applicable  definition  under 
the  SBA  rules  is  again  that  of  cellular 
and  other  wireless  telecommunications, 
under  which  a  service  provider  is  a 
small  entity  if  it  employs  no  more  than 
1,500  employees.  According  to  the  most 
recent  Commission  data,  884  providers 
with  1 ,500  of  fewer  employees  classified 
themselves  as  paging  services,  SMR 
dispatch,  wireless  data  carriers,  or  other 
mobile  service  providers.  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireless 
service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA"s  definition.  Consequently,  we 
estimate  that  there  are  fewer  than  884 
wireless  service  providers  that  may  be 
affected. 

3.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

16.  Should  the  Commission  decide  to 
revise  the  definition  of  universal 
service,  the  associated  rule  changes 
could  modify  the  reporting  and 
recordkeeping  requirements  of  some 
telecommunications  service  providers 
regulated  under  the  Communications 
Act. 

17.  Section  254(e)  states  that  only 
eligible  telecommunications  carriers 
(E'PCs)  designated  pursuant  to  section 
214(e)  shall  be  eligible  to  receive 
Federal  universal  service  support.  In 
order  to  be  designated  an  ETC,  a  carrier 
must  throughout  its  service  area  "offer 
the  services  that  are  supported  by 
Federal  universal  service  support 
mechanisms  under  section  254(c)." 
Carriers  generally  apply  to  their  state 
commission  for  designation  as  carriers 
eligible  to  receive  universal  service 
support,  but  seek  designation  ft-om  the 
Commission  if  they  are  not  subject  to 
the  jurisdiction  of  the  state  commission. 
If  the  definition  of  supported  services  is 
modified,  service  provides  may  be 
required  to  verify  to  either  the  state  or 
Commission  that  any  services  added  to 
the  definition  of  universal  service  are 
offered  throughout  their  service  areas 
and  that  they  advertise  the  availability 
of  such  services.  Entities,  especially 
small  businesses,  are  encouraged  to 
quantify  the  cost  of  compliance  for 


reporting  possible  additions  to  the  list  of 
supported  services. 

18.  In  addition,  ETCs  may  only  use 
support  "for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services"  for  supported  services. 
Pursuant  to  this  rule,  state  regulatory 
commissions  provide  the  Commission 
with  annual  certifications  indicating 
that  ETCs  in  their  states  receiving 
federal  universal  service  support  will 
use  the  support  only  for  its  intended 
purposes.  Carriers  not  subject  to  the 
jurisdiction  of  the  state  must  submit  a 
sworn  affidavit  to  the  Commission 
stating  that  they  will  use  the  support 
only  for  its  intended  piu'poses.  Entities, 
especially  small  businesses,  are 
encoiuaged  to  quantify  the  cost  of 
compliance  for  certifying  possible 
additions  to  the  list  of  supported 


services. 


4.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

19.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

20.  As  discussed  previously,  this 
NPRM  seeks  comment  on  the  Joint 
Board's  recommendations  regarding  the 
definition  of  universal  service.  The  Joint 
Board  determined  that  the  current  list  of 
core  services  continue  to  satisfy  the 
criteria  outlined  in  section  254(c)  and 
recommended  that  the  Commission 
retain  the  existing  services.  For  most  of 
the  additional  services  imder 
consideration,  the  Joint  Board 
recommended  that  the  Commission  not 
expand  the  existing  definitioii  of 
services  that  are  supported  by  federal 
universal  service.  The  Joint  Board, 
however,  was  unable  to  reach  agreement 
on  whether  equal  access  satisfies  the 
statutory  criteria  contained  in  section 
254(c)  of  the  Act. 

21.  Should  the  definition  of  universal 
service  be  modified,  we  seek  comment 
on  how  to  reduce  the  administrative 
burden  and  cost  of  compliance  for  small 
telecommunications  service  providers 
with  respect  to  each  of  the  proposals. 
We  particularly  seek  comment  from 


carriers  that  are  "small  business 
concerns"  under  the  Small  Business 
Act. 

5.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules 

22.  None. 

E.  Comment  Filing  Procedures 

23.  We  invite  comment  on  the  issues 
and  questions  set  forth  in  the  Notice  of 
Proposed  Rulemaking  and  Initial 
Regulatory  Flexibility  Analysis 
contained  herein.  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  Commission's  rules, 
interested  parties  may  file  comments  on 
or  before  April  14.  2003;  and  reply 
comments  on  or  before  April  28.  2003. 
All  filings  should  refer  to  CC  Docket  No. 
96-45.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

24.  Comments  filed  through  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  number, 
which  in  this  instance  is  CC  Docket  No. 
96—45.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message:  get  form  <yoiu'  e-mail 
address>.  A  sample  form  and  directions 
will  be  sent  in  reply. 

25.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  Parties  who  choose 
to  file  by  paper  are  hereby  notified  that 
effective  December  18,  2001,  the 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  a  new 
location  in  downtown  Washington,  DC. 
The  address  is  236  Massachusetts 
Avenue,  NE.,  Suite  110,  Washington,  DC 
20002.  The  filing  hours  at  this  location 
will  be  8  a.m.  to  7  p.m.  All  hand 
deliveries  must  be  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  nuist  be  disposed  of  before 
entering  the  building.  This  facility  is  the 
only  location  where  hand-delivered  or 
messenger-delivered  paper  filings  for 


the  Commission's  Secretary  will  be 
accepted.  Accordingly,  the  Conunission 
will  no  longer  accept  these  filings  at 
9300  East  Hampton  Drive,  Capitol 
Heights,  MD  20743.  Other  messenger- 
delivered  documents,  including 
documents  sent  by  overnight  mail  (other 
than  United  States  Postal  Service 
(USPS)  Express  Mail  and  Priority  Mail), 
must  be  addressed  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  This  location  will  be  open  8  a.m. 
to  5:30  p.m.  The  USPS  first-class  mail. 
Express  Mail,  and  Priority  Mail  should 
continue  to  be  addressed  to  the 
Commission's  headquarters  at  445  12th 
Street.  SW.,  Washington,  DC  20554.  The 
USPS  mail  addressed  to  the 
Commission's  headquarters  actually 
goes  to  oiu  Capitol  Heights  facility  for 
screening  prior  to  delivery  at  the 
Commission. 


If  you  are  sending  this 

It  should  be  ad- 

type of  document  or 
using  this  delivery 

dressed  for  delivery 
to 

mettled.  .  . 

Hand-delivered  or  mes- 

236 Massachusetts 

senger-delivered 

Avenue,  NE., 

paper  filings  for  the 

Suite  110,  Wash- 

Commission's Sec- 

ington, DC  20002 

retary. 

(8  a.m.  to  7 

p.m.). 

Other  messenger-deliv- 

9300 East  Hampton 

ered  documents,  in- 

Drive, Capitol 

cluding  documents 

Heights.  MD 

sent  by  overnight 

20743  (8  a.m.  to 

mail  (other  than 

5:30  p.m.). 

United  States  Postal 

Service  Express  Mail 

and  Priority  Mail). 

United  States  Postal 

445  12th  Street, 

Service  first-class 

SW.,  Washington, 

mail,  Express  Mail, 

DC  20554 

and  Priority  Mail. 

All  filings  must  be  sent  to  the 
Commission's  Secretary:  Marlene  H. 
Dortch,  Office  of  the  Secretary,  Federal 
Commiuiications  Commission,  445  12th 
Street,  SW.,  Suite  TW-A325. 
Washington.  DC  20554. 

26.  Peuties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette  to  Sheryl  Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Room  5-B540, 
Washington.  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Microsoft  Word  or 
compatible  software.  The  diskette 
shoidd  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 


proceeding  (including  the  docket 
number,  in  this  case.  CC  Docket  No.  96- 
45).  type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleading, 
preferably  in  a  single  electronic  file.  In 
addition,  conunenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402.  Washington,  DC  20554. 

27.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor,  Qualex 
International,  Inc.,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regidar 
business  hoius  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554.  hi 
addition,  the  full  text  of  this  document 
is  available  for  public  inspection  and 
copying  diuing  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II.  445  12th  Street.  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  This  document  may  also  be 
piuchased  from  the  Commission's 
duplicating  contractor,  Qualex 
hitemational.  Portals  11,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893, 
facsimile  (202)  863-2898.  or  via  e-mail 
qualexint®aol.com. 

28.  Comments  and  reply  comments 
must  include  a  short  cmd  concise 
siunmary  of  the  substantive  arguments 
raised  in  the  pleading.  Comments  and 
reply  comments  must  also  comply  with 
§  1.49  and  all  other  applicable  sections 
of  the  Commission's  rules.  We  direct  all 
interested  parties  to  include  the  name  of 
the  filing  party  and  the  date  of  the  filing 
on  each  page  of  their  comments  and 
reply  comments.  All  parties  are 
encouraged  to  utilize  a  table  of  contents, 
regardless  of  the  length  of  their 
submission.  We  also  strongly  encourage 
parties  to  track  the  organization  set  forth 
in  the  NPRM  in  order  to  facilitate  oiu- 
internal  review  process. 

F.  Further  Information 

29.  Alternative  formats  (computer 
diskette,  large  print,  audio  recording, 
and  Braille)  are  available  to  persons 
with  disabiUties  by  contacting  Brian 
Millin  at  (202)  418-7426  voice,  (202) 
418-7365  TTY,  or  bmillin@fcc.gov.  This 
NPRM  can  also  be  downloaded  in 
Microsoft  Word  and  ASCII  formats  at 


http://www.fcc.gov/ccb/ 
universal_service/highcost. 

m.  Ordering  Clauses 

30.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  4(i),  4(j),  201-205,  214,  254, 
and  403  of  the  Communications  Act  of 
1934,  eis  amended,  this  Notice  of 
Proposed  Rulemaking  is  adopted. 

31.  It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  » 

List  of  Subiects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

Federal  Communications-  Commission. 

Marlene  H.  Dortch. 

Secretary. 

[FR  Doc.  03-6092  Filed  3-12-03;  8:45  am] 

BH-UNG  COOE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-600,  Docket  No.  02-122,  RM-1044^ 

Radio  Broadcasting  Services;  Lone 
Pine,  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule,  dismissal. 

SUMMARY:  This  document  dismisses  a 
pending  petition  for  rulemaking  to  add 
an  FM  allotment  in  Lone  Pine, 
California.  The  Audio  Division  had 
requested  conunent  on  a  petition  filed 
by  Virgil  Todd,  proposing  the  allotment 
of  Channel  249A  at  Lone  Pine, 
California.  See  67  FR  41364,  June  18, 
2002.  The  Audio  Division  required 
petitioner  to  include,  with  his 
comments,  verification  that  the 
statements  contained  in  the  petition  are 
accurate  to  the  best  of  his  knowledge. 
Petitioner  did  not  file  comments 
supporting  the  requested  allotment. 
This  document  dismisses  the  petition 
for  failure  to  demonstrate  a  continuing 
interest  in  the  requested  allotment  and 
for  failiue  to  supply  the  verification 
required  by  Section  1.52  of  the 
Commission's  rules.  See  47  CFR  1.52. 
The  dociunent  therefore  terminates  the 
proceeding. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont.  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-122, 
adopted  February  26,  2003,  and  released 
March  4,  2003.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW..  Room  CY-B402,  Washington.  DC 
20554,  telephone  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol.coin. 

Federal  Communications  Commission. 

fohii  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

[FR  Doc.  03-6097  Filed  3-12-03;  8:45  am) 

MJJNG  cooe  cni-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-583;  MB  Docket  No.  03-51,  RM- 
10555] 

Radio  Broadcasting  Sarvicas;  Dickson 
andPagram,  IN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  sets  forth  a 
proposal  to  amend  the  FM  Table  of 
Allotments,  Section  73.202(b)  of  the 
Commission's  rules,  47  CFR  73.202(b). 
The  Audio  Division  requests  comment 
on  a  petition  filed  by  Montgomery 
Broadcasting  Company  pursuant  to 
section  1.420(i)  of  the  Commission's 
rules,  47  CFR  1.420(i).  Petitioner 
proposes  to  change  the  community  of 
license  for  Station  WQZQ-FM  from 
Dickson  toj'egram,  Tennessee,  and  to 
change  the  FM  Table  of  Allotments  by 
deleting  Channel  273C1  at  Dickson, 
Tennessee,  and  by  adding  Channel 
273C1  at  Pegram.  Tennessee,  as  the 
conununity's  first  local  aural  broadcast 
service.  The  proposed  coordinates  for 
Channel  273C1  at  Pegram,  Tennessee, 
are  36-17-50  NL  and  87-19-31  WL. 
The  allotment  will  require  a  site 
restriction  of  32.9  km  (20.5  miles) 
northwest  of  Pegram.  The  change  of 
community  from  Dickson  to  Pegram 
would  result  in  a  net  loss  of  13,341 


persons.  There  would  be  neither  net 
gain  nor  loss  in  the  land  area  served, 
because  the  loss  and  gain  area  each 
covers  260  square  kilometers.  Both  the 
loss  area  of  Channel  273C1  at  Dickson 
and  the  gain  area  of  Channel  273C1  at 
Pegram  are  completely  covered  by  at 
least  five  other  full-time  services,  and 
thus,  all  areas  potentially  affected  by 
this  proposal  would  continue  to  be  well- 
served.  Neither  Dickson  nor  Pegram  is 
located  within  an  urbanized  area.  The 
existing  70  dBu  signal  for  WQZQ-FM  at 
Dickson  covers  100  percent  of  the 
Clarksville.  Tennessee-Kentucky 
Urbanized  Area  and  25.2  percent  of  the 
Nashville-Davidson,  Tennessee 
Urbanized  Area.  The  70  dBu  contour  of 
.  the  proposed  Channel  273C1  facility  at 
Pegram  would  cover  100  percent  of  the 
Clarksville,  Tennessee-Kentucky 
Urbanized  Area  and  20.3  percent  of  the 
Nashville-Davidson,  Tennessee 
Urbanized  Area.  Under  the 
circumstances  described  in  the  petition, 
no  Tuck  analysis  will  be  necessary  to 
evaluate  this  change  of  community 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  April  25,  2003,  and  reply 
comments  on  or  before  May  12,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve 
counsel  for  the  petitioner  as  follows: 
)ohn  F.  Garziglia,  Mark  Blacknell, 
Womble,  Carlyle,  Sandridge  &  Rice, 
PLLC,  1776  K  Street,  NW.,  Suite  200, 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-51;  adopted  February  26.  2003  and 
released  March  4.  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257).  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
horn  the  Commission's  copy  contractor, 
Qualex  International,  Portals  U,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554,  telephone 
(202)863-2893,  facsimile  (202)  863- 
2898,  or  via  e-mail  quaIexint@aol.com. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 


Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Dickson,  Channel 
273C  and  by  adding  Pegram,  Channel 
273C. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-6096  Filed  3-12-03:  8:45  am)     . 

BlUMa  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-584;  MB  Docket  No.  03-52,  RM- 
10657;  liB  Docket  No.  03-53.  RM-10658; 
MB  Docket  No.  0^-54.  RM-10659] 

Radio  Broadcasting  Sarvicas;  Dalhart, 
Karmit,  and  Laakay,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  three 
new  allotments  in  Dalhart,  Kermit,  and 
Leakey,  Texas.  The  Audio  Division 
requests  comment  on  a  petition  filed  by 
Linda  Crawford  proposing  the  adlotment 
of  Channel  261C  at  Dalhart,  Texas,  as 
the  conununity's  second  FM 
commercial  aural  transmission  service. 
Channel  261C  can  be  allotted  to  Dalhart 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
38.6  kilometers  (24  miles)  northwest  to 
avoid  a  short-spacing  to  the  license  site 
of  Station  KOMX,  Channel  262C2, 
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Pampa,  Texas.  The  reference 
coordinates  for  Channel  261C  at  Dalhart 
are  36-14-36  North  Latitude  and  102- 
52-36  West  Longitude.  See 
SUPPLEMENTARY  INFORMATION,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  April  25,  2003,  and  reply 
comments  on  or  before  May  12,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Linda  Crawford,  3500  Maple 
Avenue  #1320,  Dallas,  TX  75219;  Al 
Boyd,  3607  Thomason,  Midland,  Texas 
79703;  and  Katherine  Pyeatt,  6655 
Aintree  Circle,  Dallas,  Texas  75214. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bvu^au,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  Nos. 
03-52,  03-53,  03-54,  adopted  February 
26,  2003,  and  released  March  4,  2003. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  regular  business  hours 
at  the  FCC's  Reference  Information 
Center,  Portals  II,  445  Twelfth  Street, 
SW.,'Room  CY-A257,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
n,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893.  facsimile  202-«63-2898,  or 
via  e-mail  qualexint@aol.com. 


The  Audio  Division  requests 
comments  on  a  petition  filed  by  Al  Boyd 
proposing  the  allotment  of  Channel 
229A  at  Kermit,  Texas,  as  the 
community's  second  FM  commercial 
aural  transmission  service.  Channel 
229A  can  be  allotted  to  Kermit  in  - 
compliance  with  the  Commission's 
minimimi  distance  separation 
requirements  at  city  reference 
coordinates.  The  reference  coordinates 
for  Channel  229A  at  Kermit  are  31-51- 
27  North  Latitude  and  103-05-32  West 
Longitude.  Since  Kermit  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border,  conciuxence  of  the 
-Mexican  government  has  been 
requested. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by 
Katherine  Pyeatt  proposing  the 
allotment  of  Channel  257A  at  Leakey, 
Texas,  as  the  community's  fifth  local 
aural  transmission  service.  Channel 
25  7A  can  be  allotted  to  Leakey  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  11.4 
kilometers  (7.1  miles)  west  of  the 
community.  The  reference  coordinates 
for  Channel  257A  at  Leakey  are  29  44 
41  North  Latitude  and  99-52-40  West 
Longitude.  Since  Leakey  is  located 
witWn  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border,  concurrence  of  the 
Mexiccm  govenunent  has  been 
requested. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
shoidd  note  that  from  the  time  a  Notice 


of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  chaimel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper 
filing  procediu^s  for  conmients,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
\  Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  261C  at  Dalhart;  by 
adding  Channel  229A  at  Kermit;  by 
adding  Channel  25  7A  at  Leakey. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-6093  Filed  3-12-03;  8:45  am) 

BUJNG  CODE  Cn2-01-P. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appllcabte  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  nroetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filirig  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furxrtions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Doc.  No.  FV03-932-2  NC] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  for  Olives  Grown 
in  California,  Marketing  Order  932. 
DATES:  Comments  on  this  notice  must  be 
received  by  May  12,  2003,  to  be  assured 
of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  notice.  Comments  must 
be  sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:/ 
www.ams.usda.gov/fv/moab.htmI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  Thorpe,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue  SW.,  Stop  0237.  Washington, 
DC  20250-0237;  Telephone:  (202)  720- 
2491;  Fax:  (202)  720-8938. 


Small  businesses  may  request 
information  on  this  notice  by  contacting 
Jay  Guerber,  Regulatory  Fairness 
Representative,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  telephone 
(202)  720-2491.  Fax:  (202)  720-8938,  or 
E-mail:  Jay.Guerbei®usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Olives  Grown  in  California, 
Marketing  Order  932. 

OMB  Number.  0581-0142. 

Expiration  Date  of  Approval: 
September  30.  2003.  '' 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables,  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  good 
quality  product  and  adequate  returns  to 
producers.  Under  the  Agricultiu'al 
Marketing  Agreement  Act  of  1937  (Act), 
as  amended  (7  U.S.C.  601-674), 
marketing  order  programs  are 
established  if  favored  by  producers  in 
referenda.  The  handling  of  the 
commodity  is  regulated.  The  Secretary 
of  Agriculture  is  authorized  to  oversee 
order  operations  and  issue  regulations 
reconunended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request.. and  to 
administer  the  California  olive 
marketing  order  program,  which  has 
been  operating  since  1965. 

The  California  olive  marketing  order 
authorizes  the  issuance  of  quality,  size, 
and  inspection  requirements.  The  order 
also  has  authority  for  research  and 
development  projects,  including  paid 
advertising.  Pursuant  to  section  8e  of 
the  Act,  import  grade  and  size 
requirements  are  implemented  on  olives 
imported  into  the  United  States. 

The  order  and  its  rules  and 
regulations  authorize  the  California 
Olive  Committee  (committee),  the 
agency  responsible  for  local 
administration  of  the  order,  to  require 


handlers  and  producers  to  submit 
certain  information.  Much  of  this 
information  is  compiled  in  aggregate 
and  provided  to  the  industry  to  assist  in 
marketing  decisions. 

The  committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  committee  relating 
to  olive  supplies,  shipments, 
dispositions,  and  other  information 
necessary  to  effectively  carry  out  the 
purpose  of  the  Act  and  the  order. 
California  olives  are  shipped  year-round 
and  these  forms  are  used  accordingly.  A 
USDA  form  is  used  to  allow  growers  to 
vote  on  amendments  to  or  continuance 
of  the  order. 

Formal  rulemaking  amendments  to 
the  ordetf^ust  be  approved  in  referenda 
conducted  by  the  Secretary.  Also,  the 
Secretary  may  conduct  a  continuance 
referendum  to  determine  industry 
support  for  continuation  of  the  order. 
Handlers  are  asked  to  sign  an  agreement 
to  indicate  their  willingness  to  abide  by 
the  provisions  of  the  order  whenever  the 
order  is  amended.  These  forms  are 
included  in  this  request. 

All  the  forms  under  this  program 
require  the  minimum  information 
necessary  to  effectively  carry  out  the 
requirements  of  the  order,  and  their  use 
is  necessary  to  fuIHll  the  intent  of  the 
Act  as  expressed  in  the  order. 

The  information  collected  would  be 
used  only  by  authorized  representatives 
of  the  USDA,  including  AMS,  Fruit  and 
Vegetable  Programs'  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  committee.  Authorized 
committee  employees  and  the  industry 
are  the  primary  users  of  the  information 
and  AMS  is  the  secondary  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .28  hour  per 
response. 
-     Respondents:  California  olive 
handlers  and  growers. 

Estimated  Number  of  Respondents: 
691. 

Estimated  Number  of  Responses  per 
Respondent:  15. 

Estimated  Total  Annual  Burden  on 
Respondents:  2947  hours. 

The  information  collection  biuden 
would  affect  both  California  olive 
growers  and  h^dlers.  The  majority  of 
the  collection  burden  consists  of  Weight 
and  Grade  Reports  totaling  an  estimated 
2.250  burden  hours.  These  reports  are 
filed  by  handlers,  who  like  growers. 


benefit  from  improved  returns  due  to 
more  orderly  market  conditions.  The 
rest  of  this  information  collection 
consists  of  twenty-four  forms  that  add  a 
total  of  697  estimated  burden  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility;  ■ 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 

«burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0142  and  California  OHve 
Marketing  Order  No.  932,  and  be  sent  to 
Docket  Clerk,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938;  or  E-mail: 
moab.docketcIerk@usda.gov.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address  and 
will  become  a  matter  of  public  record. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  colHments  will 
also  become  a  matter  of  pubhc  record. 

Dated:  March  7,  2003. 
A.  |.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  03-5970  Filed  3-12-03;  8:45  am] 
BILUNO  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  intent  To  Seeit  Approval  To 
Collect  Information 

AGENCY:  Economic  Research  Service, 
USDA. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub 
L.  104-13)  and^Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
Economic  Research  Service's  (ERS) 
intention  to  request  approval  for  a  new 
information  collection  from  the  U.S. 
population.  The  study  will  collect 


information  from  Food  Stamp  Program 
(FSP)  participants  that  reside  in  one  of 
six  demonstration  sites. 
DATES:  Written  commeflts  must  be 
received  by  May  19,  2003  to  be  assured 
of  consideration. 

ADDRESSES:  Requests  for  additional 
information  regarding  this  notice  should 
be  directed  to  Elizabeth  Dagata,  Riiral 
Economy  Branch,  Food  and  Rural 
Economics  Division,  Economic  Research 
Service,  U.S.  Department  of  Agriculture, 
1800  M  St.  NW.,  Washington,  DC 
20036-5831.  Submit  electronic 
conunents  to  edagata@ers.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Evaluation  of  Three  Models 
Designed  to  Increase  Participation  of 
Eligible  Elderly  in  the  Food  Stamp 
Program. 

OMB  Number:  Not  yet' assigned. 

Expiration  Date:  Two  years  from  date 
of  issuance. 

Type  of  Request:  Approval  to  collect 
information  from  elderly  individuals 
who  receive  food  stamps  and  who 
reside  in  one  of  the  Elderly  Nutrition 
Demonstration  pilot  sites. 

Abstract:  USDA's  Economic  Research 
Service  (ERS)  has  the  responsibility  to 
provide  social  and  economic 
intelligence  on  consiuner.  food 
marketing,  and  rural  issues,  including 
food  security  status  of  the  poor; 
domestic  food  assistance  programs!  low- 
income  assistance  programs;  economic 
food  consumption  determinations  and 
trends;  consumer  demand  for  food 
quality,  safety,  and  nutrition;  food 
market  competition  and  coordination; 
and  food  safety  regulation.  In  carrying 
out  this  overall  mission,  ERS  seeks 
approval  of  information  gathering 
activities  that  will  provide  key 
information  about  the  impact  of  the 
Food  Stamp  Program's  (FSP)  Elderly 
Nutrition  Demonstration  pilots. 

Six  states  (Arizona,  Connecticut, 
Florida,  Maine,  Michigan,  and  North 
Carolina)  are  implementing  separate 
Elderly  Nutrition  Demonstration  pilots, 
with  each  State's  pilot  based  on  one  of 
three  demonstration  models:  (1)  A 
commodities  alternative  benefit  model, 
in  which  elderly  FSP  participants  can 
elect  to  receive  a  package  of 
commodities  each  month  in  lieu  of 
traditional  FSP  benefits;  (2)  a  simplified 
eligibility  model,  in  which  the  FSP 
eligibiUty  rules  for  elderly  applicants 
are  streamlined;  or  (3)  an  application 
assistance  model,  in  which 
demonstration  staff  assist  elderly  FSP 
applicants  with  completing  the  food 
stamp  application.  Two  states 
(Connecticut  and  North  Carolina)  are 
implementing  a  commodities  alternative 
benefit  model;  one  state  (Florida)  is 


implementing  a  simplified  eligibility 
model;  and  three  states  (Arizona,  Maine 
and  Michigan)  are  implementing  an 
application  assistance  model.  USDA  is 
operating  these  pilot  projects  to  explore 
which  demonstration  models  lead  to 
increased  participation  among  elderly 
individuals  in  the  Food  Stamp  Program 
and  why. 

Working  with  ERS,  a  contractor  wrill 
be  evaluating  the  six  demonstration 
models.  Participation  data  obtained 
through  administrative  case  records  will 
be  used  to  estimate  the  impact  of  the 
demonstrations  on  the  number  of 
elderly  participants  in  the  Food  Stamp 
Program.  To  identify  reasons  why 
elderly  individuals  may  be  more  likely 
to  participate  under  the  demonstrations, 
the  contractor  will  contact  elderly  Food 
Stamp  Program  participants  directly. 

In  me  two  states  that  are 
implementing  the  commodities 
alternative  benefit  demonstration  model 
(Connecticut  and  North  Carolina),  a 
sample  of  elderly  food  stamp 
participants  will  be  surveyed.  The 
survey  will  query  respondents  as  to 
whether  or  not  they  chose  to  participate 
in  the  commodity  alternative  benefit 
demonstration,  the  reason  for  that 
choice,  and.  if  they  are  receiving  the 
commodity  alternative  benefit,  what 
they  like  and  dislike  about  it.  A 
different  sample  of  respondents  will  be 
identified  every  quarter,  and  interviews 
will  occur  between  three  and  seven 
quarters.  A  small  sub-sample  of 
respondents  vnl\  be  contacted  a  second 
time  to  acquire  more  detailed 
information  about  their  experience  with 
the  demonstration. 

In  addition  to  the  survey  conducted  in 
the  two  commodities  demonstration 
sites,  focus  groups  will  be  conducted  in 
the  one  state  implementing  the 
simplified  eligibility  demonstration 
model  (Florida)  and  in  the  three  states 
implementing  the  application  assistance 
demonstration  model  (Arizona,  Maine 
and  Michigan).  There  will  be  two  focus 
groups  per  state,  with  each  focus  group 
including  10  elderly  FSP  participants. 
These  focus  groups  will  be  used  to 
determine  what  aspects  of  each 
demonstration  were  beneficial  to  the 
clients. 

Affected  Public:  Elderiy  FSP 
participants  residing  in  the 
demonstration  sites. 

Estimated  Number  of  Respondents:  A 
combined  total  of  167  individuals  in  the 
two  commodities  alternative  benefit 
demonstration  sites  will  be  interviewed 
per  quarter,  and  interviews  will  be 
conducted  for  three  to  seven  quarters. 
The  maximum  niunber  of  interviews 
conducted  is  1,169  (=  167  respondents 
X  7  quarters).  In  the  remaining  four 
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demonstration  sites,  a  combined  total  of 
80  individuals  will  participate  in  focus 
groups  (10  participants  per  focus  group 
X  2  focus  groups  x  4  states). 

Number  of  Responses  per 
Respondent:  Of  the  individuals 
participating  in  the  initial  interview,  a 
total  of  36  individuals  will  respond 
twice  (once  to  the  initial  interview  and 
once  to  the  follow-up  interview).  The 
remaining  individuals  (up  to  1,133)  will 
respond  only  once.  The  80  individuals 
participating  in  the  focus  groups  will 
respond  once. 

Estimated  Total  Responses:  Maximum 
total  number  of  responses:  1,285  (= 
1,169  initial  commodities  interviews  + 
36  follow  up  interviews  +  80  focus 
group  participants). 

Hours  per  Response:  Initial 
commodities  alternative  benefit 
interview:  20  minutes  per  respondent; 
follow-up  commodities  alternative 
beneht  interview:  20  minutes  per 
respondent;  focus  group:  1  hour  15 
minutes  per  respondent. 

Total  Reporting  Hours:  Maximum 
total  reporting  hours:  498  hours  (=  1,169 
initial  commodities  interviews  *  0.33 
hours  +  36  follow  up  interviews  *  0.33 
hours  +  80  focus  group  participants  * 
1.25  hours). 

Comments:  Comments  are  invited  on 
(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including  . 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  sent  to  the  address 
stated  in  the  preamble.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  February  25.  2003. 
Susan  Offiit, 

Administrator,  Economic  Research  Service, 

USDA. 

(FR  Doc.  03-6056  Filed  3-12-03:  8:45  am) 

BU.UNO  COOe  3410-1t-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Child  Nutrition  Program*— Income 
Eligibility  Guidelines      ; 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  This  Notice  announces  the 
Department's  annual  adjustments  to  the 
Income  Eligibility  Guidelines  to  be  used 
in  determining  eligibility  for  free  and 
reduced  price  meals  or  free  milk  for  the 
period  from  July  1 ,  2003  through  June 
30,  2004.  These  guidelines  are  used  by 
schools,  institutions,  and  facilities 
participating  in  the  National  School 
Lunch  Program  (and  Commodity  School 
Program),  School  Breakfast  Program, 
Special  Milk  Program  for  Children, 
Child  and  Adult  Care  Food  Program  and 
Summer  Food  Service  Program.  The 
annual  adjustments  are  required  by 
section  9  of  the  Richard  B.  Russell 
National  School  Lunch  Act.  The 
guidelines  are  intended  to  direct 
benefits  to  those  children  most  in  need 
and  are  revised  annually  to  account  for 
changes  in  the  Consumer  Price  Index. 
EFFECTIVE  DATE:  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  FNS,  USDA, 
Alexandria,  Virginia  22302,  or  by  phone 
at (703)  305-2620. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
no  new  recordkeeping  or  reporting 
requirements  have  been  included  that 
are  subject  to  approval  from  the  Office 
of  Management  and  Budget. 

This  action  is  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.553,  No.  10.555,  No. 
10.556,  No.  10.558  and  No.  10.559  and 
are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V,  and  the  final  rule 
related  notice  published  at  48  FR  29114, 
June  24, 1983.) 

Background 

Pursuant  to  sections  9(b)(1)  and 
17(c)(4)  of  the  Richard  B.  Russell 
National  School  Lunch  Act  (42  U.S.C. 


1758(b)(1)  and  42  U.S.C.  1766(c)(4)), 
and  sections  3(a)(6)  and  4(e)(1)(A)  of  the 
Child  Nutrition  Act  of  1966  (42  U.S.C. 
1772(a)(6)  and  1773(e)(1)(A)),  the 
Department  annually  issues  the  Income 
Eligibility  Guidelines  for  free  and 
reduced  price  meals  for  the  National 
School  Lunch  Program  (7  CFR  Part  210), 
the  Commodity  School  Program  (7  CFR 
Part  210),  School  Breakfast  Program  (7 
CFR  Part  220),  Summer  Food  Service 
Program  (7  CFR  Part  225)  and  Child  and 
Adult  Care  Food  Program  (7  CFR  Part 
226)  and  the  guidelines  for  free  milk  in 
the  Special  Milk  Program  for  Children 
(7  CFR  Part  215).  These  eligibility 
guidelines  are  based  on  the  Federal 
income  poverty  guidelines  and  are 
stated.by  household  size.  The  guidelines 
are  used  to  determine  eligibility  for  free 
and  reduced  price  meals  and  free  milk 
in  accordance  with  applicable  program 
rules. 

Definition  of  Income 

In  accordance  with  the  Department's 
policy  as  provided  in  the  Food  and 
Nutrition  Service  publication  Eligibility 
Guidance  for  School  Meals  Manual, 
"income,"  as  the  term  is  used  in  this 
Notice,  means  income  before  any 
deductions  such  as  income  taxes,  Social 
Security  taxes,  insurance  premiums, 
charitable  contributions  and  bonds.  It 
includes  the  following:  (1)  Monetary 
compensation  for  services,  including 
wages,  salary,  commissions  or  fees;  (2) 
net  income  from  nonfarm  self- 
employment;  (3)  net  income  from  farm 
self-employment;  (4)  Social  Security;  (5) 
dividends  or  interest  on  savings  or 
bonds  or  income  from  estates  or  trusts; 
(6)  net  rental  income;  (7)  public 
assistance  or  welfare  payments;  (8) 
unemployment  compensation;  (9) 
government  civilian  employee  or 
military  retirement,  or  pensions  or 
veterans  p3yments;  (10)  private 
pensions  or  annuities;  (11)  alimony  or 
child  support  payments;  (12)  regular 
contributions  from  persons  not  living  in 
the  household;  (13)  net  royalties;  and 
(14)  other  cash  income.  Other  cash 
income  would  include  cash  amounts 
received  or  withdrawn  from  any  source 
including  savings,  investments,  trust 
accounts  and  other  resources  that  would 
be  available  to  pay  the  price  of  a  child's 
meal. 

"Income,"  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 
benefits  received  under  any  Federal 
programs  that  are  excluded  from 
consideration  as  income  by  any 
legislative  prohibition.  Furthermore,  the 
value  of  meals  or  milk  to  children  shall 
not  be  considered  as  income  to  their 
households  for  other  benefit  programs 
in  accordance  with  the  prohibitions  in 


section  12(e)  of  the  Richard  B.  Russell 
National  School  Lunch  Act  and  section 
11(b)  of  the  Child  Nutrition  Act  of  1966 
(42  U.S.C.  1760(e)  and  1780(b)). 

The  Income  Eligibility  Guidelines 

The  following  are  the  Income 
Eligibility  Guidelines  to  be  effective 
from  July  1,  2003  through  June  30,  2004. 


The  Department's  guidelines  for  free 
meals  and  milk  and  reduced  price  meals 
were  obtained  by  multiplying  the  year 
2003  Federal  income  poverty  guidelines 
by  1.30  and  1.85,  respectively,  and  by 
rounding  the  result  upward  to  the  next 
whole  dollar.  Weekly  and  monthly 
guidelines  were  computed  by  dividing 


aimual  income  by  52  and  12, 
respectively,  and  by  roimding  upward 
to  the  next  whole  dollar.  The  numbers 
reflected  in  this  notice  for  a  family  of 
four  represent  an  increase  of  1.66%  over 
the  July  2002  numbers  for  a  family  kf 
the  same  size. 

BILLING  CODE  3410-3(M> 
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Authority:  (42  U.S.C.  1758(b)(1)). 

Dated:  March  6,  2003. 
Roberto  Salazar,  ' 

AdministrntoT. 

[FR  Doc.  03-6079  Filed  3-12-03;  8:45  am] 
BIUJNGCOOE  3410-30-C 

DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Seeic  Approval  To 
Conduct  an  Information  Collection 

agency:  National  Agricultural  Statistics 

Service,  USDA. 

ACHON:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  (60  FR  44978.  August 
29, 1995).  this  notice  announces  the 
intention  of  the  National  Agricultural 
Statistics  Service  (NASS)  to  request 
approval  to  conduct  a  new  information 
collection,  the  Conservation  Effects 
Assflksment  Survey. 

DATES:  Comments  on' this  notice  must  be 
received  by  May  19,  2003  to  be  assiu-ed 
of  consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
Ginny  McBride.  NASS  OMB  Clearance 
Officer.  U.S.  Department  of  Agriculture, 
Room  5336  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250  or  sent 
electronically  to 
gmcbride@nass.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  House,  Acting  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  (202)  720-4333. 
SUPPLEMENTARY  INFORMATION: 

Tjfye;  Conservation  Effects 
Assessment  Survey. 

Type  of  Request:  Intent  to  Seek 
Approval  to  Conduct  a  New  Information 
Collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  ind  livestock 
production,  prices,  and  disposition.  The 
goal  of  this  NASS  project  is  to  collect 
land  management  information  that  will 
assist  the  Natural  Resoiu-ces 
Conservation  Service  (NRCS)  in 
assessing  environmental  benefits 
associated  with  implementation  of 
various  conservation  programs  and 
installation  of  associated  conservation 
practices.  The  2002  Farm  Bill 
substantially  increased  funding  for  the 


Environmental  Quality  Incentives 
Program  (EQIP)  as  well  as  other 
conservation  programs;  a  portion  of  the 
technical  assistance  funds  for 
conservation  programs  has  been 
allocated  for  use  in  assessing  the 
environmental  benefits  of  these 
conservation  practices.  The  assessment 
will  be  used  to  report  progress  annually 
on  Farm  Bill  implementation  to 
Congress  and  the  general  public.  The 
information  collected  will  also  be  used 
to  provide  OMB  with  requested 
information  on  the  cost  effectiveness  of 
the  EQIP  and  th^  Conservation  Reserve 
Program. 

NRCS  has  been  given  the 
responsibility  of  leading  a  multi-agency 
effort  to  estimate  the  environmental 
benefits  of  conservation  practices. 
Benefit  measures  will  initially  include 
soil  quality  enhancement,  erosion 
reduction,  reduction  in  nutrient  and 
sediment  losses  from  farm  fields,  soil 
carbon  sequestration,  water  use 
efficiency,  emd  reductions  in  in-stream 
nutrient  and  sediment  concentrations. 
Investments  are  being  made  in 
additional  model  development  to 
address  benefits  associated  with 
reductions  in  pesticide  losses,  air 
quality,  and  wildlife  habitat.  The 
assessment  is  designed  to  be  national 
and  regional  in  scope.  A  sampling  and 
modeling  approach  has  been  adopted  to 
avoid  the  high  costs  associated  with 
expanded  reporting  by  NRCS  field  staff. 

Benefits  will  be  estimate^by  applying 
transport  models  and  other  physical 
process  models  at  sample  sites 
associated  with  the  National  Resources 
Inventory  (NRI)  sampling  frame.  The 
NRI  is  a  scientifically-based,        " 
longitudinal  panel  survey  designed  to 
assess  conditions  and  trends  of  soil, 
water,  and  related  resources  of  the 
Nation's  non-federal  lands.  The  NRI  is 
conducted  for  the  U.S.  Department  of 
Agriculture  by  NRCS  in  cooperation 
with  the  Iowa  State  University 
Statistical  Laboratory  and  provides 
critical  information  to  address  agri- 
environmental  issues  at  national, 
regional,  and  State  levels.  Data  gathered 
in  the  NRI  are  linked  to  NRCS  soil 
survey  and  climate  databases.  These 
linked  data,  along  with  NRI's  historical 
data  for  1982-2001,  form  the  basis  for 
unique  modeling  applications  and 
analytical  capabilities.  The  NRI 
sampUng  frame  will  be  used  for  this 
project  because  it  captures  the  diversity 
of  the  Nation's  agricultural  resource 
base  (soils,  topography,  and  climate), 
which  is  a  critical  factor  in  estimating 
benefits  of  conservation  practices.  Also 
critical  are  the  historical  and  linked  data 
that  aheady  exist  for  each  NRI  sample 
site.  The  assessment  of  benefits  is  not 


possible,  however,  without  augmenting 
these  existing  datAvith  additional 
information  on  land  management  and 
conservation  practice  adoption. 

NASS  will  collaborate  with  NRCS  in 
the  acquisition  of  this  additional 
information  by  conducting  a  survey  for 
a  sub-sample  of  NRI  sample  units  in  the 
contiguous  48  States.  The  survey  will 
utilize  personal  interviews  to  administer 
a  questionnaire  that  is  designed  tp 
obtain  from  farm  operators  field-specific 
data  associated  with  the  selected  sample 
units.  Specific  questions  are  asked  about 
physical  characteristics  of  the  field  and 
technical  aspects  of  conservation 
practices  associated  with  the  field. 
Several  other  questions  deal  with 
production  activities  before  and  after 
implementation  of  specific  conservation 
practice  and  with  the  operator's 
participation  in  conservation  programs. 
The  survey  will  be  conducted  in  the  fall 
of  each  year  beginning  in  2003  and 
extending  through  2008,  which  is  the 
last  year  covered  by  the  2002  Farm  Bill. 
Approximately  15,000-20.000 
interviews  will  be  conducted  each  year. 
Each  year's  data  collection  will  be  for  a 
different  set  of  agricultural  land  units. 
The  scope  of  the  study  will  broaden  as 
the  models  are  extended  to  cover  a 
broader  suite  of  conservation  practices 
and  effects.  These  data  will  be  collected 
under  the  authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  ItVo  of  the  Food  Security  Act 
of  1985.  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  60  minutes  per 
response. 

Respondents:  Farm  operators. 

Estimated  Number  of  Respondents: 
18,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  18,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  ol)tained 
without  charge  from  Giimy  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on:  | 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
i^ormation  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used: 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
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burden  of  the  collection  of  infoimation 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
t.echniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will 
become  a  matter  of  public  record  and  be 
summarized  in  the  request  for  OMB 
approval. 

Signed  at  Washington,  EXZ,  February  13, 
2003. 

Carol  House, 

Acting  Associate  Administrator. 
[FR  Doc.  03-6057  Filed  3-12-03;  8:45  ami 

BILLING  CODE  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Maximum  Portion  of  Guarantee 
Auttiortty  Available  for  Fiscal  Year 
2003 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
action:  Notice. 

summary:  As  set  forth  in  7  CFR  part 
4279,  subpart  B,  each  fiscal  year  (FY) 
the  Agency  shall  establish  a  limit  on  the 
maximum  portion  of  guarantee 
authority  available  for  that  fiscal  year 
that  may  be  used  to  guarantee  loans 
with  a  guarantee  fee  of  1  percent  or 
guaranteed  loans  with  a  guarantee 
percentage  exceeding  80  percent.  This 
notice  covers  only  FY  2002  carryover 
and  recovered  funds.  Once  FY  2003 
appropriated  funds  are  apportioned,  a 
second  notice  will  be  published  for 
those  funds. 

Allowing  the  guarantee  fee  to  be 
reduced  to  1  percent  or  exceeding  the  80 
percent  guarantee  on  certain  guaranteed 
loans  that  meet  the  conditions  set  forth 
in  7  CFR  4279.107  and  4279.119  will 
increase  the  Agency's  ability  to  focus 
guarantee  assistance  on  projects  which 
the  Agency  has  found  particularly 
meritorious,  such  as  projects  in  rural 
communities  that  remain  persistently 
poor,  experience  long-term  population 
decline  and  job  deterioration,  are 
experiencing  trauma  as  a  result  of 
natural  disaster  or  are  experiencing 
fundamental  structural  changes  in  the 
economic  base. 

Not  all  of  the  available  Business  and 
Industry  (B&I)  Guaranteed  Loan 
program  funding  authority  for  FY  2002 
was  used;  consequently,  this  and 
recovered  funding  authority  for 
approved  B&I  Guaranteed  Loans  which 
did  not  come  to  fruition  are  now 
apportioned  and  available  for  use.  Not 


more  than  12  percent  of  the  Agency's 
quarterly  apportioned  carryover  and 
recovered  guarantee  authority  will  be 
reserved  for  loan  requests  with  a 
guarantee  fee  of  1  percent,  and  not  more 
than  15  percent  of  the  Agency  quarterly 
apportioned  carryover  and  recovered 
guarantee  authority  will  be  reserved  for 
guaranteed  loan  requests  with  a 
guaranteed  percentage  exceeding  80 
percent.  Once  the  above  quarterly  limits 
have  been  reached,  all  additional  loans 
guaranteed  with  carryover  and 
recovered  funds  during  the  remainder  of 
that  quarter  will  require  a  2  percent 
guarantee  fee  and  not  exceed  an  80 
percent  guarantee  limit.  As  an  exception 
to  this  paragraph  and  for  the  purposes 
of  this  notice,  loans  developed  by  the 
North  American  Development  Bank 
(NADBank)  Community  Adjustment  and 
Investment  Program  (CAIP)  will  not 
count  against  the  15  percent  limit.  Up 
to  50  percent  of  CAIP  funds  may  be 
used  for  loan  requests  with  a  guaranteed 
percentage  exceeding  80  percent. 

Written  requests  by  the  Riual 
Development  State  Office  for  approval 
of  a  guaranteed  loan  with  a  1  percent 
guarantee  fee  or  a  guaranteed  loan 
exceeding  80  percent  must  be  forwarded 
to  the  National  Office,  Attn:  Director, 
Business  and  Industry  Division,  for 
review  and  consideration  prior  to 
obligation  of  the  guaranteed  loan.  The 
Administrator  will  provide  a  written 
response  to  the  State  Office  confirming 
approval  or  disapproval  of  the  request. 

EFFECTIVE  DATE:  March  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Kieferle,  Processing  Branch  Chief, 
Business  and  Industry  Division,  Rural 
Business-Cooperative  Service,  USDA, 
Stop  3224,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-3224. 
telephone  (202)  720-7818. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866. 

Dated:  March  4,  2003. 
|ohn  Rosso. 

Administrator,  Rural  Business-Cooperative 
Service. 
[FR  Doc.  03-6052  Filed  3-12-03;  8:45  am] 

BtLUNG  COOC  3410-XV-r 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  S«rvlc« 

Notice  of  Request  for  CoUsction  of 
Public  Information  With  ttie  Use  of  a 
Survey 

AGENCY:  Rural  Housing  Service.  USDA. 


ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  clearance 
for  a  new  information  collection  to 
measure  the  quality  of  service  provided 
by  the  Rural  Housing  Service  (RHS) 
Centralized  Servicing  Center  (CSC). 

DATES:  Comments  on  this  notice  must  be 
received  by  May  12.  2003.  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Scaggs.  Section  Head.  Customer  Service 
Branch.  Centralized  Servicing  Center, 
1520  Market  Street,  Room  3622,  St. 
Louis,  Missouri  63103,  phone:  (314) 
206-2096.  e-mail: 
bs244@stl. rural,  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Rural  Housing  Service — 
Customer  Satisfaction  Survey. 

Type  of  Request:  New  information 
collection. 

Abstract:  The  Rural  Housing  Service 
(RHS)  provides  insured  loans  to  low- 
and  moderate- income  applicants  loqsted 
in  nual  geographic  areas  to  assist  them 
in  obtaining  decent,  sanitary,  and  safe 
dwellings.  RHS  ciurently  processes  loan 
originations  through  approximately  900 
Field  Offices.  The  RHS  Centralized 
Servicing  Center  (CSC),  located  in  St. 
Louis.  Missouri,  provides  support  to  the 
Field  Offices  and  is  responsible  for  loan 
servicing  functions  with  borrowers.  The 
CSC  was  established  to  achieve  a  high 
level  of  customer  service  and  operating 
efficiency.  The  CSC  has  established  a 
fully  integrated  call  center  and  is  able  to 
provide  borrowers  with  convenient 
access  to  their  loan  account  information. 

To  facilitate  the  CSC's  mission  and  in 
an  effort  to  continuously  improve  its 
services,  a  survey  has  been  developed 
that  can  measure  the  quality  of  service 
that  the  Field  Offices  and  borrowers 
receive  when  they  contact  the  CSC. 
Respondents  will  only  need  to  report 
information  on  a  one-time  basis.  The 
outcome  of  the  Customer  Satisfaction 
Survey  will  provide  the  general 
satisfaction  level  among  RHS  customers 
throughout  the  nation  highlighting  areas 
that  need  improvement  and  to  provide 
a  benchmark  for  future  surveys  and 
improvements  in  customer  service.  A 
follow  up  survey  will  be  conducted  in 
18  months,  but  may  or  may  not  be  sent 
to  the  same  initial  respondents. 
Additionally,  in  accordance  with 
Government  Performance  and  Results 
Act  (GPRA),  the  survey  will  enable  CSC 
to  measure  the  results  and  overall 
effectiveness  of  customer  services 


provided  as  well  as  implement  action 
plans  and  measure  improvements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response.  ~' 

Respondents:  Field  office  personnel, 
most  likely  office  clerks  and  borrowers. 

Estimated  Number  of  Respondents: 
23,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Responses: 
23,000 

Estimated  Total  Annual  Burden  on 
Respondents:  3.680 

Copies  of  this  information  collection 
can  be  obtained  from  Cheryl  Thompson. 
Regulations  and  Paperwork 
Management  Branch.  Support  Services 
Division  at  (202)  692-0043. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  agency's  estimate  of 
the  buirden  of  the  proposed  collection  of 
information  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  thacollection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Cheryl  Thompson.  Regulations  and 
Paperwork  Management  Branch, 
Support  Services  Division,  U.S. 
Department  of  Agricultiu:e.  Rural 
Development.  STOP  0742. 1400 
Independence  Ave.,  SW..  Washington, 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  wiU  also  become  a  matter  of 
public  record. 

Dated;  March  6,  2003. 
Arthur  A.  Garcia, 
.   Administrator,  Rural  Housing  Service. 
[FR  Doc.  03-6053  Filed  3-12-03;  8:45  am] 

BHJJNG  CODE  3410-XV-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
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provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  U.S.  Census  Bureau. 

Title:  Questionnaire  for  Building 
Permit  Officials. 

Form  Numberfs):  SOC-QBPO. 

Agency  Approval  Number:  0607- 
0125. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  225  hours. 

Number  of  Respondents:  900. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Census  Bureau 
requests  an  extension  of  the  current 
OMB  clearance  of  the  Questionnaire  for 
Building  Permit  Officials  (SOC-QBPO). 
The  Census  Bureau  uses  the  SOC-QBPO 
to  collect  information  bom  state  and 
local  building  permit  officials,  such  as 
(1)  The  types  of  permits  they  issue,  (2) 
the  length  of  time  a  permit  is  valid,  (3) 
how  they  store  the  permits,  and  (4)  the 
•geographic  coverage  of  the  permit 
system.  Census  Biu^au  field 
representatives  visit  selected  permit- 
issuing  places  and  conduct  the  survey 
using  Computer-Assisted  Personal 
Literviewing  (CAPl)  technology  and  a 
lap  top  computer.  We  need  this 
information  to  carry  out  the  sampling 
for  the  Siurvey  of  Housing  Starts,  Sales 
and  Completions  (OMB  nvunber  0607- 
0110),  also  known  as  the  Survey  of 
Construction  (SOC).  The  SOC  provides 
widely  used  measures  of  construction 
activity,  including  the  economic 
indicators  Housing  Starts,  Housing 
Completions,  and  New  Housing  Sales. 

We  plan  no  changes  to  the 
information  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  Annually. 

Respondent's  Obligation:  VoilvrnXary. 

Legal  Authority:  TiMe  13  U.S.C. 
section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)482-0266,  Department  of 
Commerce,  room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  o&publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  of 
email  (susan_sciieciiter@onib.eop.gov). 


Dated:  March  7,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-5966  Filed  3-12-03;  8:45  am] 
BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35) 

Agency:  Bureau  of  Industry  and 
Security  (BIS). 

Title:  Chemical  Weapons  Convention 
Declaration  Forms. 

Agency  Form  Number:  Form  1-1 , 
Form  1-2.  Form  1-2A.  Form  1-2B,  etc. 

OMB  Approval  Number:  0694-0091. 

type  of  Request:  Renewal  of  a 
ciurently  approved  collection. 

Burden:  20,538  hours.         .  j 

Average  Time  Per  Response:  10    f 
minutes-31  hours  per  response. 

Number  of  Respondents:  929 
respondents. 

Needs  and  Uses:  Declarations:  The 
CWC  requires  annual  declarations  and, 
reports  for  activities  involving  Schedule 
1.  Schedule  2,  Schedule  3  and 
Unscheduled  Discrete  Organic 
Chemicals  (UDOCs)  above  specified 
threshold  quantities.  The  frequency  of 
this  collection  is  the  minimum  required 
unfter  the  CWC.  The  associated 
Declaration  and  Report  Handbooks  and 
the  forms  are  available  from  the 
following  Internet  URL:  http:// 
www.cwc.gov/Declarations/ 
Handbooks_and_Forms/cwcIndex_btml 

Schedule  1 :  The  CWC  requires  annual 
declarations  for  facilities  that  produced 
in  excess  of  specified  aggregate 
quantities  of  Schedule  1  chemicals  in 
the  previous  calendar  year. 

Schedule  2:  The  CWC  requires  plant 
sites  that  had  one  or  more  plants  that 
produced,  processed  or  consimaed 
Schedule  2  chemicals  above  the         < 
applicable  threshold  quantity  during 
any  of  the  three  previous  to  determine 
whether  there  is  an  annual  declaration 
requirement  on  past  activities. 

Schedule  3:  The  CWC  requires  annual 
declarations  fromi  plant  sites  that  had 
one  or  more  plants  that  produced  in 
excess  of  specified  quantities  of  one  or 
more  Schedule  3  chemicals  in  the 
previous  calendar  year. 

UDOCs:  Although  the  majority  of 
declarations  are  required  from  plant 
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sites  that  produced  UDOCs,  the 
declaration  requirements  for  such 
production  involve  the  fewest  forms. 
The  CWC  only  requires  declarations 
from  plant  sites  that  produced  UDOCs 
in  excess  of  specified  quantities  in  the 
previous  calendar  year. 

BIS  officials  review  the  information 
collected  from  the  data  declarations  for 
completeness  and  accuracy.  The  data  is 
then  compiled  into  a  report  for 
transmittal  to  the  U.S.  National 
Authority  (USNA)  and  subsequent 
presentation  to  the  Organization  for  the 
Prohibition  of  Chemical  Weapons 
(OPCW).  The  collected  data  will  also  be 
used  by  BIS  officials  to  monitor  the 
aggregate  amount  of  Schedule  1 
chemicals  in  the  United  States  to  ensure 
that  it  is  at  all  times  below  1  metric  ton 
(as  required  by  Part  VI.A.2  of  the 
Convention's  Annex  on  Implementation 
and  Verification),  and  to  prepare  such 
additional  reports  as  the  USNA  may 
reasonably  require. 

Inspections:  Each  State  Party  to  the 
CWC,  including  the  United  States 
Government,  has  agreed  to  allow 
inspections  of  certain  declared  facilities 
by  inspectors  employed  by  the  OPCW  to 
ensure  that  their  activities  are  consistent 
with  obligations  under  the  CWC.  The 
Department  of  Commerce  is  responsible 
for  leading,  hosting  and  escorting 
inspections  of  all  facilities  in  the  United 
States,  except  Department  of  Defense 
and  Department  of  Energy  facilities  and 
other  United  States  Government 
facilities  that  notify  the  USNA  of  their 
decision  to  be  excluded  from  the  CWCR. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek,  DOC 
Paperwork  Clearance  Officer,  Office  of 
the  Chief  Information  Officer,  (202) 
482-0266,  Department  of  Commerce, 
Room  6625,  14th  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20230. 

Dated:  March  7,  2003. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  0.3-5967  Filed  3-12-03;  8:45  am) 

aiLUNG  COOe  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Annual  Survey  of  Manufacturere 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  12,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Rpom  6625, 
14&1  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dhynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Mendel  D.  Gayle,  Census 
Bureau,  Room  2108.  Building  4. 
Washington.  DC  20233,  (301)  763-4769 
or  via  the  Internet  at 
mendel.d.gayle®census.gov. 

SUPPLEMENTARY  INFORMATION 
I.  Abstract 

The  Census  Bureau  has  conducted  the 
Annual  Survey  of  Manufacturers  (ASM) 
since  1949  to  provide  key  measures  of 
manufacturing  activity  during 
intercensal  periods.  In  census  years 
ending  in  "2"  and  "7",  we  mail  and 
collect  the  ASM  as  part  of  the  Economic 
Census  covering  the  Manufacturing 
Sector.  This  survey  is  an  integral  part  of 
the  Government's  statistical  program. 
The  ASM  furnishes  up-to-date  estimates 
of  employment  and  payrolls,  hours  and 
wages  of  production  workers,  value 
added  by  manufacture,  cost  of  materials, 
value  of  shipments  by  product  class, 
inventories,  and  expenditures  for  both 
plant  and  equipment  and  structures. 
The  survey  provides  data  for  most  of 
these  items  for  each  of  the  473 
industries  as  defined  in  the  North 
American  Industry  Classification 
System  (NAICS).  It  also  provides 
geographic  data  by  state  at  a  more 
aggregated  industry  level. 

The  survey  also  provides  valuable 
information  to  private  companies, 
research  organizations,  and  trade 


associations.  Industry  makes  extensive 
use  of  the  annual  figures  on  product 
class  shipments  at  the  U.S.  level  in  its 
market  analysis,  product  planning,  and 
investment  planning.  The  ASM  data  are 
used  to  benchmark  and  reconcile 
monthly  and  quarterly  data  on 
manufacturing  production  and 
inventories. 

n.  Method  of  Collection 

The  ASM  statistics  are  based  on  a 
survey  which  includes  two  components, 
mail  and  nonmail.  The  mail  portion  of 
the  siu^rey  is  a  probability  sample  of 
about  55,000  manufacturing 
establishments  selected  from  a  total  of 
about  225,000  establishments.  These 
225,000  establishments  represent  all 
manufacturing  establishments  of 
multiunit  companies  (companies  that 
operate  at  more  than  one  physical 
location)  and  all  single-establishment 
manufacturing  companies  that  were 
mailed  forms  in  the  1997  Economic 
Census. 

The  nomnail  portion  of  the  survey  is 
defined  as  all  single-establishment 
manufacturing  companies  that  we 
tabulated  as  administrative  records  in 
the  1997  Economic  Census.  Although 
this  portion  includes  approximately 
155,000  establishments,  it  accounted  for 
less  than  2  percent  of  the  estimate  for 
total  value  of  shipments  at^he  total 
manufacturing  level  for  1997.  No  data 
are  collected  from  this  portion  of  the 
population,  instead  data  are  estimated 
based  on  selected  information  obtained 
annually  from  the  administrative 
records  of  the  Internal  Revenue  Service 
(IRS)  and  the  Social  Security 
Administrative  (SSA).  This 
administrative  information,  which 
includes  payroll,  total  employment, 
industry  classification,  and  physical 
location,  is  obtained  under  conditions 
which  safeguard  the  confidentiality  of 
both  tax  and  census  records. 

m.  Data 

MB  Number:  0607-0449. 

Form  Number:  MA-IOOOO(L),  MA- 
lOOOO(S). 

Type  of  Review:  Regular  review. 

Affected  Public:  Businesses  or  other 
for  profit,  non-profit  Institutions,  small 
businesses  or  organizations,  and  State  or 
Local  Governments. 

Estimated  Number  of  Respondents: 
55.000. 

Estimated  Time  Per  Response:  3.4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  187,000. 

Estimated  Total  Annual  Cost:  The 
estimated  cost  to  the  respondents  is 
$4,885,410. 

Respondent's  Obligation:  Mandatory. 
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Legal  Authority:  Title  13,  United 
States  Code,  sections  182,  224,  and  225. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimiae  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  7.  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  03-5965  Filed  3-12-03;  8:45  ami 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trada  Zones  Board 

[Doclwt 11-2003] 

Foreign-Trade  Zona  75— Phoanix,  AZ; 
Application  for  Subzone,  American 
Italian  Pasta  Company,  Distribution  of 
Dry  Pasta  Products,  Tolieson,  AZ 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Phoenix.  Arizona, 
grantee  of  FTZ  75,  requesting  special- 
purpose  subzone  status  for  the  dry  pasta 
products  warehousing/distribution 
facility  of  the  American  Italian  Pasta 
Company  (AIPC),  in  Tolieson,  Arizona. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  March  4,  2003. 

The  AIPC  facility  (288,000  sq.  ft./l 
bldg.  on  22.7  acres)  is  located  at  495 
South  99th  Avenue,  Tolieson  (Maricopa 
County),  Arizona.  It  was  expanded  in 
2002  and  is  expected  to  become  fully 
operational  during  the  first  quarter  of 
2003.  The  facility  (54  employees 
initially,  with  plans  to  increase  to  some 
200)  is  used  for  warehousing, 
inspection,  packaging  and  distribution 


of  dry  pasta  products  received  by  all 
AIPC  facilities  located  in  the  U.S.  and 
Italy.  About  1  percent  of  production  is 
currently  exported.  The  plant  will  also 
be  used  to  manufacture  dry  pasta  for 
U.S.  and  export  markets,  but 
manufacturing  authority  is  not  being 
requested  at  this  time.  Certain  dry  pasta 
imports  from  Italy  are  subject  to  anti- 
dmnping/countervailing  (AD/CVD) 
duties. 

Zone  procedures  would  exempt  AIPC 
bom.  Customs  duty  payments  (including 
AD/CVD)  on  foreign  products  that  are 
reexported.  On  dom*tic  sales,  the 
company  would  be  able  to  defer 
payments  until  merchandise  is  shipped 
from  the  plant.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
imder  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.,  NW.,  Washington.  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave., 
NW.,  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
May  12,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
die  foregoing  period  may  be  submitted^ 
during  the  subsequent  15-day  period  (to 
May  27,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade-Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
2901  N.  Central  Ave.,  Suite  970, 
Phoenix,  AZ  85012. 

Dated:  March  4,  2003. 
Dennis  Puccinelli, 

Executive  Secretary.  » 

[FR  Doc.  03-6087  Filed  3-12-03;  8:45  am] 

BHJJNO  COOe  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  13-2003] 

Foreign-Trade  Zone  151— Findlay,  OH; 
Application  for  Extension  of  Zorte 
Status 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Findlay  Hancock 
Chamber  of  Commerce  (FHCOC), 
grantee  of  Foreign-Trade  Zone  151. 
requesting  extension  of  authority  for 
FTZ  151-Site  2  within  the  Toledo 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  reflations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  March 
5,  2003. 

FTZ  151-Site  2  was  approved  on 
February  10, 1999  (Board  Order  1023, 
64  FR  8542,  2/22/99).  The  authorization 
was  for  a  four-year  period  ending  Jime 
30,  2003,  subject  to  extension  upon 
revieyv.  The  grantee  now  requests  & 
indefinite  extension  of  authority  for  FTZ 
151-Site  2.  (A  temporary  time  extension 
(to  6/30/04)  was  approved  until  a  full 
Board  review  of  the  indefinite  extension 
proposal  can  be  completed 
(A(27f)-5-03,  3/4/03)). 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is  . 
invited  bom  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses  below: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street  NW.,  Washington,  DC 
20005  ;,or 

2.  Subnuissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W.  1401  Constitution  Avenue 
NW..  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
May  12.  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
May  27,  2003). 

A  copy  of  the  application  and 
-accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Fopeign-Trade  Zones  Board's  E*ecutive 
Secretary  atthe  first  address  listed 
above,  and  at  the  Office  of  the  Findlay/ 


I 
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Hancock  County  Chamber  of  Commerce, 
123  E.  Main  Cross  Street,  Findlay,  Ohio 
45840. 

Dated:  March  5,  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  03-6086  Filed  3-12-03;  8:45  am) 
HLUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-853] 

Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Bulk  Aspirin  from  ttte  People's 
Republic  of  China 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

EFFECTIVE  DATE:  March  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Santoboni  or  Cole  Kyle,  Office  1,  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Depailment  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone  (202)  482-4194  or  (202)  482- 
1503,  respectively. 

Scope  of  Review 

The  product  covered  by  this  review  is 
bulk  acetylsalicylic  acid,  commonly 
referred  to  as  bulk  aspirin,  whether  or 
not  in  pharmaceutical  or  compound 
form,  not  put  up  in  dosage  form  (tablet, 
capsule,  powders  or  similar  form  for 
direct  human  consumption).  Bulk 
aspirin  may  be  imported  in  two  forms, 
as  pure  ortho-acetylsalicylic  acid  or  as 
mixed  ortho-acetylsalicylic  acid.  Pure 
ortho-acetylsalicylic  acid  can  be  either 
in  crystal  form  or  granulated  into  a  fine 
powder  (pharmaceutical  form).  This 
product  has  the  chemical  formula 
GjHsOa.  It  is  defined  by  the  official 
monograph  of  the  United  States 
Pharmacopoeia  ("USP")  23.  l\  is 
classified  under  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  2918.22.1000. 


Mixed  ortho-acetylsalicylic  acid 
consists  of  ortho-acetylsalicylic  acid 
combined  with  other  inactive 
substances  such  as  starch,  lactose, 
cellulose,  or  coloring  materials  and/or 
other  active  substances.  The  presence  of 
other  active  substances  must  be  in 
concentrations  less  than  that  specified 
for  particular  nonprescription  drug 
combinations  of  bulk  aspirin  and  active 
substances  as  published  in  the' 
Handbook  of  Nonprescription  Drugs, 
eighth  edition,  American 
Pharmaceutical  Association.  This 
product  is  classifieiunder  HTSUS 
subheading  3003.90.0000.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Amended  Final  Results 

On  February  4,  2003,  the  Department 
of  Commerce  ("the  Department") 
determined  that  bulk  aspirin  from  the 
People's  Republic  of  China  ("PRC")  is 
not  being  sold  in  the  United  States  at 
less  than  normal  value,  as  provided  in 
section  751(a)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  See  Bulk 
Aspirin  from  the  People's  Republic  of 
China;  Final  Results  of  Antidumping 
Duty  Administrative  Review  ["Final 
Results"),  68  FR  6710  (February  10, 
2003).  On  February  7  and  10,  2003, 
Shandong  Xinhua  Pharmaceutical  Co., 
Ltd.  ("Shandong")  and  Rhodia,  Inc. 
("petitioner"),  respectively,  filed  timely 
ministerial  error  allegations  pursuant  to 
19  CFR  351.224(c)(2).  On  February  12, 
2003  the  petitioner  filed  a  reply  to 
Shandong's  allegation  and  on  February 
18,  2003,  Shandong  filed  a  response  to 
the  petitioner's  February  12,  2003 
submission.  The  other  respondent  in 
this  review,  Jilin  Henghe 
Pharmaceutical' Company  Ltd.  ("Jilin"), 
did  not  file  a  ministerial  error 
allegation. 

The  petitioner  contends  that  the 
Department  incorrectly  rounded  one  of 
the  surrogate  values  for  caustic  soda, 
incorrectly  deducted  taxes  from  the 
domestic  price  of  acetic  acid  sold  on  the 
Mumbai  Dyes  Market  and  assigned  the 
incorrect  surrogate  labor  value  for 
packing  labor  in  Jilin's  normal  value 
calculations.  The  petitioner  also  alleges 
that  the  Department  overstated  the 
excise  and  sales  taxes  for  all  domestic 
values  because  the  deduction  of  taxes 


from  the  International  Chemical  Weekly 
{"ICW")  domestic  prices  was  based  on 
the  gross  price,  when  instead  it  should 
have  been  based  on  the  before-tax  price. 
Furthermore  the  petitioner  asserts  that 
the  Department  did  not  calculate  a 
portion  of  the  normal  value  build  up 
associated  with  oixe  of  the  inputs. 
Neither  Shandong  nor  Jilin  responded  to 
petitioner's  comments. 

Shandong  contends  that  the 
Department  incorrectly  used  a  single 
surrogate  value  for  virgin  acetic  acid  to 
value  all  the  acetic  acid  inputs  in  its 
calculation  of  the  cost  of  acetic 
anhycfride  production,  when  instead  it 
should  have  valued  the  virgin  and 
recovered  acetic  acid  separately.  The 
petitioner  contends  that  the  Department 
correctly  applied  the  surrogate  value  of 
virgin  acetic  acid  to  the  full  quantity  of 
acetic  acid  used  in  the  production 
process  and  that  Shandong  ignores  the 
distinction  between  "recovered"  acetic 
acid  and  "recycled"  or  "reused"  acetic 
acid.  In  its  response  to  the  petitioner's 
comments,  Shandong  argues  that 
recovered,  recycled  and  reused  acetic 
acid  are  identical  and  should  have  the 
sam6  value. 

In  accordance  with  section  735(e)  of 
the  Act,  we  have  determined  that 
certain  ministerial  errors  were  made  in 
our  final  results  margin  calculations. 
Specifically  we  find  that  the  incorrect 
calculation  of  certain  taxes  from  the 
ICW  domestic  prices  and  the  incorrect 
surrogate  value  of  Jilin's  packing  labor 
constitute  clerical  errors.  For  a  detailed 
discussion  of  all  of  the  ministerial  error 
allegations  and  the  Department's 
analysis,  see  Memorandum  to  Susan 
Kuhbach,  "Antidumping  Duty 
Administrative  Review  of  Bulk  Aspirin 
from  the  People's  Republic  of  China; 
Allegations  of  Ministerial  Errors'  dated 
March  5,  2003,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Department  building. 

In  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
results  of  the  antidumping  duty 
administrative  review  of  bulk  aspirin 
from  the  PRC  to  correct  these  ministerial 
errors.  However,  the  amended  weighted- 
average  margins  are  identical  to  the 
weighted-average  margins  in  the  final 
results  (see  Final  Results).  The 
weighted-average  dumping  margins  for 
JiUn  and  Shandong  are  listed  below: 


Producer/manfacturer/exporter 

Ohginal  weighted-average  margin 
percentage 

Amended  results  weighted-aver- 
age margin  percentage 

Jilin  Henohe  Pharmaceutical  ComDanv  Ltd 

0.04  (de  minimis) y«^. 

0.00 

0.04  (die  minimis) 

Shandong  Xinhua  Pharmaceutical  Co.,  Ltd 

0.00 
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Cash  Deposit  Rates 

The  following  antidumping  duty 
deposits  will  be  required  on  all 
shipments  of  bulk  aspirin  bom  the  PRC 
entered,  or  withdrawn  frt)m  warehouse, 
for  consumption,  effective  on  or  after 
the  publication  date  of  the  amended 
final  results <of  this  administrative 
review,  as  provided  by  section  751(a)(1) 
of  the  Act:  (1)  For  Shandong  and  Jilin, 
no  antidumping  duty  deposit  will  be 
required;  (2)  for  merchandise  exported 
by  manufactiirers  or  exporters  not 
covered  in  this  review  but  covered  in 
the  original  less-than-fair-value 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  indfvidual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufactiu^r  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate'will  be  144.02 
percent,  the  "all  others"  rate  established 
in  the  less-than-fair-value  investigation. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Assessment  Rates 

Absent  an  injunction  from  the  U.S. 
Court  of  International  Trade,  the 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  amended  final 
results  of  review. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  771(i)(l)  of 
the  Act. 

Dated:  March  6,  2003.      . 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration . 

|FR  Doc.  03-6088  Filed  3-12-03:  8:45  am] 
BILUNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-821-817] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  From  the 
Russian  Federation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final 
determination  in  the  less-than-fair-value 
investigation  of  silicon  metal  from  the 
Russian  Federation. 

EFFECTIVE  DATE:  March  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Werner,  AD/CVD  Enforcement 
Group  III,  Office  DC,  Import 
Administration,  International  Trade 
Atiministration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2667. 

Scope  of  Investigation 

For  purposes  of  this  investigation!  the 
product  covered  is  silicon  metal,  which 
generally  contains  at  least  96.00.percent 
but  less  than  99.99  percent  silicon  by 
weight.  The  merchandise  covered  by 
this  investigation  also  includes  silicon 
metal  from  Russia  containing  between 
89.00  and  96.00  percent  silicon  by 
weight,  but  containing  more  aluminimi 
than  the  silicon  metal  which  contains  at 
least  96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  Silicon  metal 
ciurently  is  classifiable  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS").  This 
investigation  covers  all  silicon  metal 
meeting  the  above  specification, 
regardless  of  tariff  classification. 

Amendment  of  Final  Results 

On  February  11,  2003,  the  Department 
of  Commerce  ("the  Department") 
published  a  notice  of  final 
determination  of  sales  at  less  than  fair 
value  in  the  investigation  of  silicon 
metal  from  the  Russian  Federation 
("Russia").  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  From  the 
Russian  Federation,  68  FR  6885 
(February  11,  2003)  ("Final 
Determination"). 

Also  on  February  11,  2003,  petitioners 
timely  filed  an  allegation  that  the 
Department  made  ministerial  errors  in 
the  Final  Determination,  pursuant  to  19 
CFR  351.224(c).  Bratsk  Aluminum 
Smelter  ("BAS")  and  ("RTL")  submitted 
timely  rebuttal  comments  on  February 


19,  2003,  in  reply  to  the  petitioners' 
ministerial  error  allegations.  BAS  and 
RTL  did  not  submit  any  ministerial 
error  allegations.  ZAO  Kremny 
("Kremny")/Sual-Kremny-Ural  Ltd. 
("SKU")  and  Pultwen,  the  other 
respondent  covered  by  the  investigation, 
did  not  submit  any  ministerial  error 
allegations  or  rebuttal  comments  in 
reply  to  petitioners*  ministerial  error 
allegations. 

Silicon  Metal  Fines 

Petitioners  contend  that  in  its  Final 
Determination,  the  Department  used 
overstated  production  quantities  of 
silicon  metal  in  calculating  factor  usage 
rates.  Petitioners  argue  that  while  the 
Department  included' fines  in  the  total 
production  quantities  of  silicon  metal 
on  the  basis  that  silicon  metal  fines 
produced  by  BAS  and  Kremny/SKU 
(collectively  "respondents")  were 
similar  in  size,  chemical  composition, 
and  price  to  commercial  grade  silicon 
metal,  and  the  Department  also 
concluded  that  the  quantities  of  fines 
used  in  the  calculation  represented  only 
sales  of  fines.  Petitioners  contend  that 
the  production  quantities  of  fines 
reported  by  respondents  and  used  by 
the  Department  included  fines  that  were 
recycled  and  consumed  in  the 
production  of  silicon  metal  in  addition 
of  the  fines  that  were  sold.  Petitioners 
claim  this  overstated  the  total 
production  quantities  used  to  calculate 
respondents'  factor  usage  rates,  and 
therefore,  resulted  in  understated  factor 
usage  rates. 

Petitioners  contend  that  the  record - 
shows  that  both  respondents  consumed, 
recycled  silicon  metal  fines  in  the 
production  of  silicon  metal  during  the 
POL  Petitioners  explain  that  the 
production  quantities  of  fines  reported 
by  respondents  are  larger  than  the  total 
quantities  of  fines  sold  by  respondents  < 
duri^  the  POL  According  to 
petitioners,  Kremny/SKU  and  Pultwen's 
August  13,  2002,  response  shows  that    . 
they  reported  a  quantity  of  fines 
recycled  during  the  POL  which  were 
then  included  in  their  production 
quantity.  See  Kremny/SKU  and 
Pultwen's  August  13,  2002,  response,  at 
13.  Petitioners  also  contend  that  the 
Department  verified  that  only  a  portion 
of  BAS's  total  fine  production  quantity 
was  sold.  See  BAS  Verification  Report. 
at  Exhibit  5. 

Thus,  petitioners  argue  the 
Department  intended  to  include  only 
the  quantity  of  silicon  metal  fines  sold 
by  respondents  in  the  total  production 
quantity  but  erroneously  included 
recycled  fines  as  well.  Petitioners 
explain  that  to  correct  this  error,  the 
Department  should  (1)  subtract  the 
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quantities  of  fines  that  were  recycled 
and  consumed  in  the  production  from 
the  total  quantities  of  fines  included  in 
the  total  production  quantities  and  (2) 
recalculate  respondents'  factor  usage 
rates  using  the  reduced  production 
quantities.  Petitioners  explain  that  the 
volume  of  fines  recycled  by  BAS  during 
the  POI  is  not  in  the  record  of  this 
investigation,  and  therefore,  as  facts 
available,  the  Department  should 
subtract  the  volume  of  fines  sold  that 
was  verified  from  the  total  quantity  of 
fines  produced  during  the  POI. 
Alternatively,  petitioners  also  suggest 
that  the  Department  could  estimate  the 
volume  of  fines  recycled  by  BAS  using 
the  percentage  amount  of  fines  recycled 
by  Kremny  in  relation  to  its  total  output. 

BAS  and  RTL  contend  that  the 
Department  determined  in  its  Final 
Determination  that  0-5  mm  silicon 
metal,  or  fines,  should  be  included  in 
the  production  quantity  because 
"excluding  fines  from  the  production 
quantity  used  to  calculate  the  reported 
factors  would  overstate  the  factors  of 
production."  See  Issues  and  Decision 
Memorandum,  at  Comment  11.  BAS  and 
RTL  argue  that  the  Department  noted: 
That  fines  were  within  the  scope  of  this 
investigation;  that  it  verified  that  BAS 
made  sales  of  fines;  and  that  these  sales 
were  not  made  at  a  very  substantial 
discount  compared  to  normal-sized 
silicon  metal.  See  id.  Thus.  BAS  and 
RTL  argue  that  the  IDepartment 
determined  that  fines  produced  by  BAS 
were  commercial-grade  silicon  metal. 
Accordingly.  BAS  and  RTL  explain  that 
pursuant  to  Silicon  Metal  from  Brazil, 
the  Department  properly  determined 
that  production  costs  should  be 
allocated  to  fines  produced  by  BAS. 

BAS  and  RTL  also  contend  that 
recycled  fines  were  not  included  in  the 
reported  production  quantities  for  BAS, 
which  is  demonstrated  by  the  record. 
BAS  and  RTL  explain  that  production 
documents  show  a  small  amount  of 
material  added  to  prevent  the  molten 
metal  from  sticking  to  the  slab,  but  this 
amount  was  not  included  in  BAS's 
reported  total  production  quantity. 

Department's  Position 

We  disagree  with  petitioners. 

Petitioners'  request  that  the 
Department  exclude  recycled  fines  from 
the  production  quantity  is  not 
ministerial  in  nature,  but  rather  involves 
a  methodological  change.  This  is 
because  if  the  Department  were  to 
remove  recycled  fines  from  the  total 
production  quantity  of  silicon  metal,  we 
would  not  be  allocating  any  costs  to 
their  production.  Therefore,  we  would, 
in  effect,  be  treating  recycled  fines  as 
byproducts  because  the  Department 


does  not  allocate  costs  to  byproducts. 
This  would  be  contrary  to  the 
Department's  decision  in  the  Final 
Determination.  See  Issues  and  Decision 
Memorandum,  at  Comment  11.  A 
ministerial  error  is  defined  under  19 
CFR  351.224(f)  as  "an  error  in  addition, 
subtraction,  or  other  arithmetic 
function,  clerical  error  resulting  from 
inaccurate  copying,  duplication,  or  the 
like,  and  any  other  similar  type  of 
unintentional  error  which  the  Secretary 
considers  ministerial."  Petitioners' 
request,  however,  would  require  the 
Department  to  revisit  its  entire 
methodology  for  recognizing  fines. 
Accordingly,  we  have  not  made  the 
requested  change,  because  it  is  not 
"ministerial"  in  nature. 

Indirect  Labor 

Petitioners  contend  that  the 
Department  did  not  include  indirect 
labor  in  the  calculation  of  normal  value 
for  BAS  in  its  Final  Determination. 
Petitioners  argue  that  the  Department 
indicated  that  it  intended  to  include 
both  direct  labor  and  indirect  labor  in 
the  calculation  of  normal  value  for  BAS. 
according  to  the  BAS  and  RTL  Final 
Analysis  Memorandum.  See  Analysis 
Memorandum  of  Bratsk  Aluminum 
Smelter  and  Rual  Trade  Limited:  Final 
Determination  in  the  Less  Than  Fair 
Value  Investigation  of  Silicon  Metal 
from  the  Russian  Federation,  at  page  5 
(February  3.  2003)  {"BA^  and  RTL  Final 
Analysis  Memo")  (under  the  Normal 
Value  calculation  heading: 
"TOT.LABOR  =  DIRLAB.F  + 
1NDLAB_F  ").  Petitioners  explain  that  it 
is  necessary  to  include  indirect  labor  in 
the  calculation  of  normal  value  because 
the  surrogate-valued  amount  for  factory 
overhead  used  by  the  Department  does 
not  include  any  amount  for  indirect 
labor.  Petitioners  explain  that  the 
computer  program  used  by  the 
Department  to  calculate  the  final  margin 
for  BAS  does  not  include  indirect  labor 
in  the  calculation  of  normal  value. 
Petitioners  contend  that  the  Department 
should  include  indirect  labor  in  the 
calculation  of  normal  value  for  BAS. 

BAS  and  RTL  contend  that  petitioners 
have  identified  a  methodological  issue 
regarding  how  to  account  for  labor  costs 
not  directly  related  to  production  of 
subject  merchandise  under  a  non- 
market  economy  methodology,  rather 
than  an  arithmetic  or  duplication  error 
that  is  appropriate  to  address  as  a 
ministerial  error.  BAS  and  RTL  explain 
that  BAS  reported,  as  indirect  labor,  the 
per-unit  hours  of  personnel  involved  in 
the  maintenance  and  servicing  {e.g., 
cleaning,  catering)  of  the  production 
facilities,  and  involved  in  the  handling 
of  transportation  of  raw  materials  and 


finished  goods.  BAS  and  RTL  note  that 
BAS  included  an  allocated  amount  for 
the  hours  of  executives,  managers,  and 
specialists  who  are  involved  indirectly 
in  the  production  of  silicon  metal,  in  its 
reported  direct  labor.  BAS  and  RTL 
contend  that  the  labor  cost  of  such 
persoimel  is  normally  classified  as 
factory  overhead  or  selling,  general  and 
administrative  expenses  under  standard 
accounting  principles.  Accordingly, 
because  the  Department  values  factory 
overhead  and  general  and 
administrative  expenses  using  the 
financial  statements  of  a  surrogate 
company,  under  the  non-market 
economy  methodology,  it  is  not 
necessary  to  include  an  amount  for 
indirect  labor  in  the  Department's 
margin  calculation,  because  this  would 
double-count  these  labor  expenses. 
Therefore,  because  BAS's  reported 
direct  labor  already  includes  allocated 
amoimts  for  indirect  labor,  and  because 
indirect  labor  is  also  included  in  the 
surrogate  financial  information  used  in 
the  margin  calculation,  the  Department 
should  not  include  additional  labor 
hours  in  its  margin  calculation. 

Department's  Position 

We  agree  with  petitioners.  We 
inadvertently  excluded  indirect  labor  in 
the  calculation  of  normal  value  for  BAS 
in  the  Final  Determination.  As  BAS 
explained  above,  its  reported  indirect 
labor  consists  of  the  per-unit  hours  of 
personnel  involved  in  the  maintenance 
and  servicing  (e.g.,  cleaning,  catering)  of 
the  production  facilities,  and  involved 
in  the  handling  of  transportation  of  raw 
materials  and  finished  goods,  and  is 
properly  classified  as  indirect  labor. 
Therefore,  we  revised  our  Final 
Determination,  to  include  BAS's 
reported  indirect  labor  in  BAS's  margin 
program  calculation. 

Wood  Charcoal  Freight  Cost 

Petitioners  argue  that  the  Department 
incorrectly  calculated  the  wood 
charcoal  freight  cost  for  BAS  in  its  Final 
Determination.  Petitioners  argue  that  the 
Department  calculated  the  wrong 
weighted-average  distance  between  BAS 
and  wood  charcoal  suppliers. 
Petitioners  contend  that  the  Department 
should  correct  its  wood  charcoal  freight 
cost  calculation. 

BAS  and  RTL  agree  with  petitioners 
that  the  Department  miscalculated  the 
weighted-average  distance  of  BAS's 
wood  charcoal  suppliers.  However,  BAS 
and  RTL  disagree  with  petitioners' 
calculation  of  the  per-unit  freight  cost 
for  wood  charcoal,  and  propose  their 
own  calculation  of  the  per-imit  freight 
cost  for  wood  charcoal. 
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Department's  Position 

We  agree  with  petitioners  and  BAS 
and  RTL.  that  we  incorrectly  calculated 
the  weighted-average  distance  between 
BAS  and  wood  charcoal  suppliers.  In 
the  Final  Determination,  we 
inadvertently  excluded  certain  suppliers 
of  wood  charcoal  for  BAS.  We  revised 
our  Final  Determination,  to  include  the 


correct  per-unit  freight  cost  for  wood 
charcoal  in  BAS's  margin  program 
calculation. 

Therefore,  we  are  amending  the  Final 
Determination  to  reflect  the  correction 
of  the  above-cited  ministerial  errors.  All 
changes  made  to  the  margin  program 
can  be  found  in  the  analysis 
memorandum.  See  Memorandum  to  the 


File  from  Cheryl  Werner,  Case  Analyst 
to  James  C.  Doyle,  Program  Manager, 
Final  Analysis  for  BAS  for  the  Amended 
Final  Determination  of  the  Antidumping 
Duty  Investigation  of  Silicon  Metal  from 
the  Russian  Federation,  dated  March  6, 
2003. 

The  weighted-average  dumping 
margins  are  as  follows: 


Producer/manufacturer  exporter 


Bratsk  Aluminum  Smelter 

ZAO  Kremny/Sual-Kremny-Ural  Ltd 


Final  weighted-av- 
erage margin 
(percent) 


77.51 
54.79 


Amended  final 

weighted  average 

margin 

(percent) 


79.42 

56.11 


Consequently,  we  are  issuing  and 
publishing  this  amended  final 
determination  and  notice  in  accordance 
with  section  751(a)(1)  of  the  Act. 

Dated:  March  6.  2003. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-:6089  Filed  3-12-03;  8:45  am] 

BILUNG  COOE  3S10-OS-^ 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-58&-834] 

Stainiess  Steel  Sheet  and  Strip  In  Coils 
From  The  Republic  of  Korea:  htotice  of 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amended  final  results  of 
antidimiping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
from  the  Republic  of  Korea. 

EFFECTIVE  DATE:  March  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  or  Robert  Boiling, 
Enforcement  Group  HI,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Conunerce.  1401  Constitution  Avenue. 
NW..  Washington,  DC  20230;  telephone: 
(202)482-4243.  or  (202)482-3434, 
respectively. 

Amendment  of  Final  Results 

On  February  10,  2003,  the  U.S. 
Department  of  Commerce 
("Department")  published  in  the 
Federal  Register  the  results  of  its 
administrative  review  of  the  \ 

antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  ("SSSS") 


from  the  Republic  of  Korea  covering  the 
period  July  1.  2000,  through  June  30, 
2001.  See  Stainless  Steel  Sheet  and 
Strip  in  Coils  From  the  Republic  of 
Korea;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  68  FR  6713 
(February  10.  2003)  ("Final  Results"). 
On  February  10,  2003.  respondent 
Pohang  Iron  &  Steel  Co..  Ltd.  ■ 
("POSCO")  filed  a  ministerial  eiror 
allegation  pursuant  to  section 
351.224(c)(2)  of  the  Department's 
regulations.  Petitioners  did  not 
comment  on  any  ministerial  errors 
concerning  the  final  results  of  this 
review.  As  a  result  of  our  analysis  of 
POSCO's  allegations,  we  are  amending 
the  Final  Results  in  the  antidumping 
review  of  SSSS  from  the  RepubUc  of 
Korea. 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled, 
polished,  aluminized.  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  at  subheadings:  7^19.13.0031. 
7219.13.0051.  7219.13.0071, 


7219.1300.81,'  7219.14.0030, 
7219.14.0065.  7219.14.0090. 
7219.32.0005.  7219.32.0020, 
7219.32.0025,  7219.32.0035. 
7219.32.0036,  7219.32.0038. 
7219.32.0042.  7219.32.0044. 
7219.33.0005,  7219.33.0020. 
7219.33.0025.  7219.33.0035. 
7219.33.0036.  7219.33.0038. 
7219.33.0042.  7219.33.0044, 
7219.34.0005,  7219.34.0020, 
7219.34.0025,  7219.34.0030. 
7219.34.0035,  7219.35.0005. 
7219.35.0015,  7219.35.0030, 
7219.35.0035.  7219.90.0010, 
7219.90.0020,  721990.0025, 
7219.90.0060,  7219.90.0080, 
7220.12.1000,  7220.12.5000, 
7220.20.1010,  7220.20.1015, 
7220.20.1060,  7220.20.1080, 
7220.20.6005,  7220.20.6010. 
7220.20.6015.  7220.20.6060. 
7220.20.6080.  7220.20.7005. 
7220.20.7010.  7220.20.7015, 
7220.20.7060.  7220.20.7080. 
7220.20.8000,  7220.20.9030. 
7220.20.9060,  7220.90.0010. 
7220.90.0015,  7220.90.0060.  and 
•  7220.90.0080.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this 
review  are  the  following:  (1)  Sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled.  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  [i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  [i.e., 
cold-rolled  sections,  with  a  prej)ared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  nun),  and  (5)  razor 


'  Due  to  changes  to  the  HTS  numbers  in  2001, 
7219.13.0030.  7219.13.050.  7219.13.0070.  and 
7219.13.0080  are  now  7219.  13.0031. 
7219.13.0051,7219.13.0071,  and  7219.13.0081, 
respectively. 
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blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
chapter  72  of  the  HTS,  "Additional  U.S. 
Note"  1(d). 

In  response  to  comments  by  interested 
parties,  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  review.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent."  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 


more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  review. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III.'*  ^ 

Certain  electrical  re^stance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary  ' 
trade  names  such  as  "Gilphy  36."  ' 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  review. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
mdnganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 


percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."* 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  review.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).^  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6".6 

Ministerial  Error 

A  ministerial  error  is  defined  in 
section  351.224(f)  of  our  regulations  as 
"an  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial."  Section  351.224(e)  of  our 
regulations  provides  that  we  "will 


^  "Amikrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company- 
^  "Gilphy  36"  is  a  trademark  of  Imply,  S.A 


•*  "Durphnox  17"  is  a  trademark  of  Imphy.  S.A.' 
^This  list  of  uses  is  illustrative  and  provided  for 

descriptive  purposes  only. 
»  "G1N4  Mo."  "GINS"  and  "GIN6 "  are  the 

proprietary  grades  of  Hitachi  Metals  America,  Ltd. 
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analyze  any  comments  received  and,  if 
appropriate  *  *  *  correct  any 
ministerial  error  by  amending  *  *  *  the 
final  results  of  review.  *   *   *"  After 
reviewing  POSCO's  allegations,  we  have 
determined  in  accordance  with  section 
351.224  of  the  Department's  regulations, 
that  the  final  results  of  review  include 
the  ministerial  error  discussed  below. 

Comment  1 :  L-Grade  Adjustment  for 
Models  Sold  Exclusively  in  the  United 
States 

POSCO  contends  that  Ihe  Department 
made  an  error  in  merging  the  cost  of 
production  ("COP")  and  constructive 
value  ("CV")  files  that  failed  to 
implement  its  stated  decision  in  the 
final  results  of  review  to  apply  the 
minor  corrections  to  the  L-grade 
adjustment  reported  at  verification  to 
those  models  sold  exclusively  in  the 
United  States.  As  a  result,  POSCO 
claims  that  certain  models  sold 
exclusively  in  the  U.S.  market  did  not 
have  variable  or  total  cost  of 
manufacturing  ("VCOM"  or  "TCOM") 
applied  to  them  during  the  model  match 


sequence  of  the  computer  program. 
Consequently,  these  models  did  not  find 
an  appropriate  match  in  the  home 
market  and  were  compared  to  CV  in 
error  for  the  final  results  of  review. 

To  correct  this  error,  POSCO 
proposed  a  number  of  programming 
changes:  (1)  Insert  language  creating  a 
duplicate  cost  file  for  the  U.S.  sales;  (2) 
create  the  VCOM  and  TCOM 
.information  for  the  U.S.  sales  before 
merging  the  cost  files  with  the  home 
market  sales  files;  and,  (3)  delete  the 
calculation  of  VCOM  and  TCOM  after 
the  merge  of  the  COP  and  home  market 
sales  databases.  See  POSCO's  February 
10,  2003  ministerial  error  allegation 
letter. 

Department's  Position 

We  agree  with  POSCO  that  the 
program  used  in  the  final  results  of 
review  failed  to  correctly  apply  the  L- 
grade  adjustment  to  the  models  sold 
exclusively  in  the  United  States,  and 
therefore,  to  determine  the  appropriate 
model  matches  for  the  final  results  of 
review.  However,  our  analysis  reveals 


Exporter/manufacturer 


that  POSCO  erroneously  equated  the 
total  cost  of  production  in  the  United 
States  ("TCOMU")  with  the  total  cost  of 
manufacturing  rather  than  the  total  cost 
of  production,  thereby  omitting  selling, 
general  and  administrative  expenses 
(SG&A)  from  the  calculation  of  TCOMU. 
Therefore,  we  have  revised  our 
calculations  to  appropriately  merge  the 
COP  and  CV  files,  andlo  correctly 
calculate  TCOMU.  See  Analysis 
memorandum  for  the  amended  final 
results  of  review  for  stainless  steel  sheet 
and  strip  in  coils  from  Korea — Pohnng 
Iron  and  Steel  Company  ("POSCO") 
dated  March  6,  2003. 

Amended  Final  Results 

We  are  amending  the  final  results  of 
the  administrative  review  on  SSSS  irom 
the  Republic  of  Korea  covering  the 
period  July  1 ,  2000,  through  June  30, 
2001,  pursuant  to  section  751(h)  of  the 
Act.  As  a  result  of  this  redetermination, 
the  recalculated  final  weighted-average 
margin  for  POSCO  is  as  follows: 


POSCO 


Weighted  average 

margin  in  ttie  final 

(percent) 


.96 


Revised  weighted 

average  margin 

(percent) 


.92 


The  cash  deposit  rate  for  POSCO  of 
0.92  percent  ad  valorem  is  effective  on 
all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice,  and  will  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Accordingly,  the  Department  will 
determine,  and  the  Customs  Service  will 
assess,  antidumping  duties  on  all  entries 
of  subject  merchandise  from  POSCO 
during  the  period  July  1,  2000,  through 
Jime  30,  2001,  in  accordance  with  this 
amended  final  results. 

This  amended  final  results  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  section  351.221  of  the 
Department's  regulations. 

Dated:  Marcii  4,  2003. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administmtion. 

[FR  Doc.  03-6090  Filed  3-12-03;  8:45  am] 

BILUNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  031003A] 

Proposed  information  Collection; 
Comment  Request;  Application  for 
Commercial  Fisheries  Authorization 
Under  Section  1 18  of  the  Marine 
Mammal  Protection  Act 

AGENCY:  National  Oceanic  and  . 
Atmospheric  Adniinistration  (NOAA). 
action:  Notice. 


summary:  The  Department  of 
Conmierce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  FedersJ  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  12,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Conmierce,  Room  6625, 


14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov]. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or   • 
copies  of  the  information  collection 
instnmient  and  instructions  should  be 
directed  to  Patricia  Lawson,  301-713- 
2322,  or  at  Patricia.Lawson@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Alwtract 

The  Marine  Mammal  Protection  Act 
(MMPA)  requires  any  commercial  fisher 
operating  in  a  Category  I  or  II  fishery  to 
register  for  a  certificate  of  authorization 
that  will  allow  the  fisher  to  take  marine 
mammals  incidental  to  commercial 
fishing  operations.  Category  I  and  D 
fisheries  are  those  identified  by  NOAA 
as  having  either  frequent  or  occasional 
takings  of  marine  manunals. 

n.  Method  of  Collection 

A  paper  form  is  used. 

m.  Data 

OMB  Number.  0648-0293. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 


12042 


Federal  Register / Vol.  68,  No.  49 / Thursday,  March  13,  2003 /Notices 


Estimated  Number  of  Respondents: 
12.000. 

Estimated  Time  Per  Response:  15 
minutes  for  a  new  application,  and  9 
minutes  for  a  renewal  application. 

Estimated  Total  Annual  Burden 
Hours:  2,800. 

Estimated  Total  Annual  Cost  to 
Public:  $304,440. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  7,  2003. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  03-6106  Filed  3-12-03;  8:45  am] 
BtUMQ  COOE  3610-22-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

p.D.  0221 03F] 

Marine  Mammals;  File  No.  87&-1402 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Howard  C.  Rosenbaum,  Ph.D.  and 
Robert  DeSalle,  Ph.D.,  American 
Museum  of  Natural  History,  Molecular 
Systematics  Laboratory,  79th  St.  & 
Central  Park  West,  New  York,  New  York 
10024,  has  been  issued  an  amendment 
to  scientiflc  research  Permit  No.  876- 
1402-00  to  extend  the  expiration  date 
through  June  30,  2003. 

ADDRESSES:  The  amendment  and  related 
dociiments  are  available  for  review 


upon  written  request  or  by  appointment 
in  the  following  office(s):Permits, 
Conservation  and  Education  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910;  phone 
{301)713-2289;  fax  (301)713-0376; 
andNortheast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Jennifer  Skidmore  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  50  CFR  216.39  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  provisions  of  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  and  threatened 
species  (50  CFR  parts  222-226). 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  piuposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  March  7,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[PR  Doc.  03-6105  Filed  3-12-03;  8:45  am] 
8IUJNQ  COOC  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Submission  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Customer  Input — Patent  and 
Trademark  Customer  Surveys. 

Form  Numberis):  Form  numbers  will 
be  determined  as  applicable  for  the 
various  surveys. 


Agency  Approval  Number:  0651- 
0038. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Burden:  3,100  hours  annually. 

Number  of  Respondents:  8,100 
responses  per  year. 

Avg.  Hours  Per  Response:  Based  on 
results  from  testing  the  various  types  of 
surveys  with  the  representative 
customer  groups  and  with  internal  test 
groups,  the  USPTO  estimates  that  it 
takes  the  public  15  minutes  to  complete 
telephone  surveys  and  face-to-face 
interviews,  5  minutes  to  complete 
questionnaires,  customer  surveys  (both 
paper  and  electronic),  and  conunent 
cards,  and  2  hours  to  participate  in 
focus  groups.  The  USPTO  estimates  that 
it  takes  the  public  30  minutes  to 
complete  the  paper  version  of  the 
annual  patent  and  annual  trademark 
customer  satisfaction  surveys,  but  only 
20  minutes  to  complete  the  same  survey 

electronically. 

Needs  ana  Uses:  The  public  uses  the 
various  types  of  siuveys  to  express  their 
opinions  about  the  services  and 
information  products  offered  by  the 
USPTO  and  about  the  quality  of  the 
customer  service  that  they  receive  from 
the  USPTO.  Additionally,  these  various 
surveys  aUow  the  public  to  offer  their 
suggestions  and  comments  concerning 
the  USPTO,  its  services  and  information 
products,  and  its  customer  service. 
Depending  on  the  type  of  survey,  the 
public  can  provide  their  comments  on 
the  spot  to  the  interviewer,  or  complete 
the  survey  at  their  own  pace  and  either 
mail  their  responses  to  the  USPTO  or 
submit  their  responses  electronically  via 
a  web-based  survey.  The  USPTO  uses 
the  data  collected  from  these  svuveys  for 
strategic  planning,  the  allocation  of 
resources,  the  establishment  of 
performance  goals,  and  the  verification 
and  establishment  of  service  standards. 
The  USPTO  also  uses  this  data  to  assess 
customer  satisfaction  vyith  USPTO 
products  and  services,  assess  customer 
priorities  in  service  characteristics,  and 
identify  areas  where  service  levels  differ 
from  customer  expectations. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit, 
and  not-for-profit  institutions. 
.  Frequency:  On  occasion. 
•    Respondent's  Obligation:  Voluntary . 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer,  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division,  USPTO,  Suite 
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310,  2231  Crystal  Drive,  Washington, 
DC  20231,  by  telephone  at  703-308- 
7400,  or  by  e-mail  at 
susan.brown@uspto.gov. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  April  14,  2003  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  March  6,  2003. 
Susan  K.  Brown, 

Records  Officer,  USPTO.  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
[PR  Doc.  03-6049  Filed  3-12-03;  8:45  am] 
BILUNG  CODE  3S10-16-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  commfents 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  12, 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Sununary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi«quency  of 
collection;  and  (6)  Reporting  and/or 


Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the' 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  7,  2003. 
John  D.  Tressier, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision  of  a 
currentiy  approved  collection. 

Title:  Student  Aid  Internet  Gateway 
(SAIG)  Enrollment  Dociunent  (JS). 

Frequency:  On  occasion. 

Affected  Public:  Not-for-profit 
institutions  (primary).  Businesses  or 
other  for-profit.  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  6902. 
Burden  Hours:  6902. 

Abstract:  Enrollment  in  SAIG  allows 
eligible  entities  to  exchange  Titie  IV 
information  electronically  with  the 
Department  of  Education.  Users  are  able 
to  receive,  transmit,  view  and  update 
student  financial  aid  data  via  SAIG. 
Eligible  respondents  include 
postsecondary  schools  that  participate 
in  federal  student  financial  aid 
programs,  financial  aid  servicers,  state 
and  guaranty  cigencies,  lenders,  and 
need  analysis  servicers. 

Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivian.reese@ed.gov.  Requests  may  also 
be  faxed  to  202-708-9346.  Please 
specify  the  complete  titie  of  the 
information  collection  when  making 
your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart®ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-5998  Filed  3-12-03;  8:45  am] 
BILLING  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Brown  v.  Board  of  Education  50th 
Anniversary  Commission;  Meeting 

AGENCY:  Brov<m  v.  Board  of  Education 
50th  Anniversjry  Commission,  U.S. 
Department  of  Education  (ED). 

ACTION:  Notice  of  meeting. 

summary:  This  notice  provides  the 
schedule  of  a  forthcoming  meeting  of 
the  Brown  v.  Board  of  Education  50th 
Anniversary  Conmiission.  This  notice 
also  describes  the  functions  of  the 
commission.  This  document  is  intended 
to  notify  the  general  public  of  their 
opportunity  to  attend. 

DATE  AND  TIME:  March  27,  2003,  at  8:45 
a.m. 

ADDRESSES:  Harvard  University — 
Harvard  Law  School— Pound  Hall,  1536 
Massachusetts  Avenue,  Cambridge,  MA 
02138,  (617)  495-3100. 

FOR  FURTHER  INFORMATION  CONTACT:     . 
Daniel  W.  Sutherland,  Chief  of  Staff, 
330  C  Street  SW. ,  Washington.  DC      - 
20202,  (202)  205-8162. 

SUPPLEMENTARY  INFORMATION:  The 

Brown  v.  Board  of  Education  50th 
Anniversary  Commission  is  established 
imder  Public  Law  107-41  to 
commemorate  the  50th  anniversary  of 
the  Brown  decision.  The  Commission, 
in  conjunction  with  the  U.S. 
Department  of  Education,  is  responsible 
for  planning  and  coordinating  pubUc 
education  activities  and  initiatives. 
Also,  the  Commission,  in  cooperation 
with  the  Brown  Foundation  for 
Educational  Equity,  Excellence,  and 
Research  in  Topeka,  Kansas,  and  such 
other  public  or  private  entities  as  the 
Commission  deems  appropriate,  is 
responsible  fd>  encouraging,  planning, 
developing,  and  coordinating 
observances  of  the  anniversary  of  the 
Brown  decision.  The  meeting  of  the 
Commission  is  open  to  the  public. 
Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.,  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Gwendolen  Long  at  (202)  205- 
9556  by  no  later  than  March  21,  2003. 
We  will  attempt  to  meet  requests  after 
that  date,  but  cannot  guarantee 
availabiUty. 
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Dated:  March  6,  2003. 
Gerald  A.  Reynolds, 

Assistant  Secretary  for  Civil  Rights. 

(FR  Doc.  03-5999  Filed  3-12-03;  8:45  am) 

BILLING  CODE  400(M)1-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
Decommissioning  and/or  Long-Term 
Stewardship  at  the  West  Valley 
Demonstration  Project  and  Western 
New  York  Nuclear  Service  Center 

AGENCY:  Department  of  Energy. 
action:  Notice  of  Intent. 

SUIMMARY:  The  U.S.  Department  of 
Energy  (DOE)  and  the  New  Yorlc  State 
Energy  Research  and  Development 
Authority  (NYSERDA)  are  announcing 
their  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for 
Decommissioning  and/or  Long-Term 
Stewardship  at  the  West  Valley 
Demonstration  Project  (WVDP)  and 
Western  New  Yorlc  Nuclear  Service 
Center  (also  known  as  the  "Center"). 
The  U.S.  Nuclear  Regulatory 
Commission  (NRC),  the  U.S. 
Environmental  Protection  Agency 
(EPA),  and  the  New  York  State 
Department  of  Envirormiental 
Conservation  (NYSDEC)  will  participate 
as  cooperating  agencies  under  the 
National  Environmental  Policy  Act 
(NEPA,  42  U.S.C.  4321  et  seq.).  In 
addition,  NYSDEC  will  participate  as  an 
involved  agency  under  the  New  York 
State  Environmental  Quality  Review  Act 
(SEQRA)  with  respect  to  NYSERDA  "s 
proposed  actions.  DOE,  under  NEPA, 
and  NYSERDA,  under  SEQRA,  plan  to 
evaluate  the  range  of  reasonable 
alternatives  in  this  EIS  to  address  their 
respective  responsibilities  at  the  Center, 
including  those  under  the  West  Valley 
Demonstration  Project  Act  (Pub.  L.  96- 
368).  Atomic  Energy  Act  of  1954  (as 
amended),  and  all  other  applicable 
Federal  and  State  statutes. 

This  EIS  will  revise  the  Draft 
Environmental  Impact  Statement  for 
Completion  of  the  West  Valley 
Demonstration  Project  and  Closure  or 
Long-Term  Management  of  Facilities  at 
the  Western  New  York  Nuclear  Service 
Center  (DOE/EIS-0226-D,  January  1996, 
also  referred  to  as  the  1996  Cleanup  and 
Closure  Draft  EIS).  Based  on 
decommissioning  criteria  for  the  WVDP 
issued  by  NRC  since  the  Cleanup  and 
Closure  EIS  was  published,  DOE  and 
NYSERDA  propose  to  evaluate  five 
alternatives:  Unrestricted  Site  Release, 
Partial  Site  Release  without  Restrictions, 
Partial  Site  Release  with  Restrictions, 


Monitor  and  Maintain  under  Current 
Operations,  and  No- Action. 
DATES:  DOE  and  NYSERDA  are  inviting 
public  comments  on  the  scope  and 
content  of  the  Decommissioning  and/or 
Long-Term  Stewardship  EIS  during  a 
public  comment  period  commencing 
with  the  date  of  publication  of  this 
Notice  and  ending  on  April  28,  2003. 
DOE  and  NYSERDA  will  hold  two 
public  scoping  meetings  on  the  EIS  at 
the  Ashford  Office  Complex,  located  at 
9030  Rotite  219  in  the  Town  of  Ashford, 
NY,  from  7  to  9:30  p.m.  on  April  9,  2003 
and  April  10,  2003. 
ADDRESSES:  Address  comments  on  the 
scope  of  the  Decommissioning  and/or 
Long-Term  Stewardship  EIS  to  the  DOE 
Document  Manager:  Mr.  Daniel  W. 
Sullivan,  West  Valley  Demonstration 
Project,  U.S.  Department  of  Energy, 
WV-49,  10282  Rock  Springs  Road,  West 
Valley,  New  York  14171,  Telephone: 
(800)  633-5280,  Facsimile:  (716)  942- 
4199,  E-mail:  sonja.allen@wvnsco.com. 

The  "Public  Reading  Rooms"  section 
under  SUPPLEMENTARY  INFORMATION  lists 
the  addresses  of  the  reading  rooms 
where  documents  referenced  herein  are 
available. 

FOR  FURTHER  INFORMATION,  CONTACT:  For 
information  regarding  the  WVDP  or  the 
EIS,  contact  Mr.  Daniel  Sullivan  as 
described  above.  Those  seeking  general 
information  on  DOE's  NEPA  process 
should  contact:  Ms.  Carol  M.  Borgstrom,. 
(EH-42),  Director,  Office  of  NEPA 
Policy  and  Compliance,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone: 
(202)  586-^600.  Facsimile:  (202)  586- 
7031,  or  leave  a  message  at  1-800-472- 
2756,  toll-free. 

Questions  for  NYSERDA  should  be 
directed  to:  Mr.  Paul  J.  Bembia,  New 
York  State  Energy  Research  and 
Development  Authority,  10282  Rock 
Springs  Road,  West  Valley,  New  York 
14171,  Telephone:  {7\6)  942-4900, 
Facsimile:  (716)  942-2148,  E-mail: 
pjb@nyserda .  org. 

Those  seeking  general  information  on 
the  SEQRA  process  should  contact:  Mr. 
Hal  Brodie.  Deputy  Counsel,  New  York 
State  Energy  Research  and  Development 
Authority,  17  Columbia  Circle,  Albany, 
New  York  12203-6399,  Telephone: 
(518)  862-1090.  ext.  3280,  Facsimile: 
(518)  862-1091,  E-mail: 
hbl@nyserda.org. 

This  Notice  of  Intent  will  be  available 
on  the  internet  at  http://tis.eh.doe.gov/ 
nepa,  under  "What's  New."  Additional 
information  about  the  WVDP  is  also 
available  on  the  internet  at  http:// 
www.  wv.  doe.gov/linkingpages/ 
insidewestvalley.htm. 


SUPPLEMENTARY  INFORMATION:  DOE  and 
NYSERDA  intend  to  prepare  a  revised 
draft  Environmental  Impact  Statement 
(EIS)  for  Decommissioning  and/or  Long- 
Term  Stewardship  at  the  WVDP  and 
Western  New  York  Nuclear  Service 
Center  to  examine  the  potential 
environmental  impacts  of  the  proposed 
action  to  decommission  and/or  maintain 
long-term  stewardship  at  the  Center. 
The  NRC,  the  EPA,  and  NYSDEC  will 
participate  as  cooperating  agencies 
under  NEPA.  NYSDEC  will  also 
participate  as  an  involved  agency  under 
SEQRA  with  respect  to  NYSERDA's 
proposed  actions.  DOE,  under  NEPA, 
and  NYSERDA,  under  SEQRA,  plan  to 
evaluate  the  range  of  reasonable 
alternatives  in  this  EIS  to  address  their 
respective  responsibilities  at  the  Center, 
including  those  under  the  WVDP  Act, 
Atomic  Energy  Act  of  1954  (as 
amended),  and  all  other  applicable 
Federal  and  State  statutes. 

Background 

The  Western  New  York  Nuclear 
Service  Center  consists  of  a  3,345-acre 
reservation  in  rural  western  New  York 
that  is  the  location  of  the  only  NRC- 
licensed  commercial  spent  nuclear  fuel 
reprocessing  facility  to  have  ever 
operated  in  the  United  States. 
Reprocessing  operations  resulted  in  the 
generation  of  approximately  600,000 
gallons  of  liquid  high-level  waste 
(HLW),  which  was  stored  in  large 
underground  tanks  adjacent  to  the 
reprocessing  facility.  NYSERDA  holds 
title  to  the  Center  on  behalf  of  the 
people  of  the  State  of  New  York.  (See  H. 
Rep.  No.  96-1000  at  4  (1980)  reprinted 
in  1980  U.S.S.C.A.N  3102,  3103.) 

The  WVDP  Act  of  1980  required  DOE 
to  solidify  the  HLW,  transport  it  to  a 
Federal  geologic  repository,  dispose  of 
the  low-level  waste  (LLW)  and 
transuranic  (TRU)  waste  generated  from 
Project  activities,  and  decontaminate 
and  deconunission  the  facilities  used  for 
the  Project.  The  Act  also  authorized 
NRC  to  prescribe  decommissioning 
criteria  for  the  WVDP.  The  NRC  has 
placed  NYSERDA's  NRC  site  license  in 
abeyance  during  DOE's  fulfillment  of  its 
WVDP  Act  requirements. 

Pursuant  to  the  WVDP  Act,  on 
October  1, 1980,  DOE  and  NYSERDA 
entered  into  a  Cooperative  Agreement 
(amended  September  19, 1981)  that 
established  a  framework  for  the 
implementation  of  the  Project.  Under 
the  agreement,  NYSERDA  has  made 
available  to  DOE,  without  transfer  of 
title,  an  approximately  200-acre  portion 
of  the  Center,  known  as  the  "Project 
Premises,"  which  includes  a  formerly 
operated  spent  nuclear  fuel  reprocessing 
plant,  spent  nuclear  fuel  receiving  and 
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storage  area,  undergroimd  liquid  HLW 
storage  tanks,  and  a  liquid  LLW 
treatment  facility  with  associated 
lagoons,  as  well  .as  other  facilities.  Most 
of  the  facilities  on  the  Project  premises 
were  radioactively  contaminated  from 
reprocessing  operations  and  are  located 
on  a  geographic  area  of  the  Center 
knovtm  as  the  North  Plateau.  Among  the 
other  facilities  located  within  the 
Project  Premises  is  a  radioactive  waste 
disposal  area  known  as  the  NRC- 
licensed  disposal  area  (NDA).  Adjacent 
to  the  Project  Premises  is  a  radioactive 
waste  disposal  eirea  known  as  the  State 
Licensed  Disposal  Area  (SDA)  for  which 
NYSERDA  has  operational 
responsibility.  Both  the  NDA  and  SDA 
are  located  on  the  South  Plateau 
geographic  area  of  the  Center. 

In  1987,  DOE  agreed,  in  a  Stipulation 
of  Compromise  settling  a  lawsuit  filed 
by  local  citizens,  to  evaluate  the 
feasibility  of  onsite  disposal  of  LLW 
generated  as  a  result  of  Project  activities 
in  a  Cleanup  and  Closure  EIS,  and  to 
initiate  the  EIS  process  by  the  end  of 
calendar  year  1988.  DOE  and  NYSERDA 
jointly  issued  the  resulting  Draft  EIS  for 
Completion  of  the  West  Valley 
Demonstration  Project  and  Closure  or 
Long-Term  Management  of  Facilities  at 
the  Western  New  York  Nuclear  Service 
Center  (DOE/EIS-0226-D.  also  known  as 
the  "Cleanup  and  Closiue  EIS")  in  199te. 
The  Cleanup  and  Closure  draft  EIS 
evaluated  a  range  of  alternatives  that 
included  a  broad  scope  of  waste 
management  and  decontamination/ 
decommissioning  activities.  However, 
the  draft  EIS  did  not  identify  a  preferred 
alternative. 

ta  2001.  DOE  revised  its  NEPA 
strategy  to  continue  its  EIS  process  in 
order  to  complete  its  obligations  under 
the  WVDP  Act.  DOE  announced  that  it 
would  prepare  a  separate  EIS  to  address 
decontamination  and  near-term  waste 
management  activities  for  which  it  is 
solely  responsible  under  the  Act  (66  FR 
16647,  March  26,  2001).  In  addition, 
DOE  and  NYSERDA  would  jomtly 
prepare  a  second  EIS  for 
decommissioning  and/or  long-term 
stewardship  to  address  activities  for 
which  each  party  is  responsible.  After 
considering  public  comments  on  the 
March  26,  2001.  NOI  and  new 
information  identified  under  "New 
Information  to  be  Evaluated"  below, 
DOE  beUeves  the  scopes  of  both  EISs 
should  be  further  modified  as  follows. 
The  first  EIS,  the  West  Valley  Waste 
Management  EIS,  would  address  actions 
pertaining  to  waste  accumulated  in 
storage  on  site  as  a  result  of  past  Project 
activities  as  well  as  waste  to  be 
generated  in  the  near  term.  The  second 
EIS,  this  decommissioning  and/or  long- 


term  stewardship  EIS,  would  analyze 
various  decommissioning  and/or  long- 
term  stewardship  alternatives  and 
would  include  decontamination  as  well. 
It  would  also  include  the  management 
of  wastes  generated  by 
decommissioning  and/or  long-term 
stewardship  actions.  Because  this 
second  EIS  addresses  strategies  that  may 
be  used  to  complete  the  WVDP  and 
disposition  the  Center,  DOE  now 
intends  that  this  EIS  would  replace  the 
1996  Cleanup  and  Closure  EIS.  (DOE 
issued  an  Advance  Notice  of  Intent 
inviting  preliminary  public  input  to  the 
scope  of  this  EIS  on  November  6,  2001 
[66  FR  56090].) 

On  February  1,  2002,  the  NRC 
published  in  the  Federal  Register  (67 
FR  5003)  its  Decommissioning  Criteria 
for  the  West  Valley  Demonstration 
Project  (M-32)  at  the  West  Valley  Site; 
Final  Policy  Statement.  The  NRC 
decided  that  it  would  apply  its  License 
Termination  Rule  (10  CFR  20,  Subpart 
E)  as  the  decommissioning  criteria  for 
the  WVDP  and  the  decommissioning 
goal  for  the  entire  NRC-licensed  site. 
The  NRC  intends  to  use  this  West  Valley 
EIS  to  evaluate  the  environmental 
impacts  of  the  various  alternatives 
before  deciding  whether  to  accept  the 
preferred  alternative  as  meeting  the 
criteria  permitted  by  the  License 
Termination  Rule. 

Purpose  and  Need  for  Action 

DOE  is  required  by  the  WVDP  Act  to 
decontaminate  and  decommission  thg 
tanks  and  facilities  used  in  the 
solidification  of  the  HLW,  and  any 
material  and  hardware  used  in 
coimection  with  the  WVDP,  in 
accordance  with  such  requirements  as 
the  NRC  may  prescribe.  The  NRC  has 
prescribed  its  License  Termination  Rule 
as  the  decommissioning  criteria  for  the 
WVDP.  Therefore,  DOE  needs  to 
determine  the  manner  that  facilities, 
materials,  and  hardware  for  which  the 
Department  is  responsible  are  managed 
or  decommissioned,  in  accordance  with 
applicable  Federal  and  State 
requirements.  To  this  end,  DOE  needs  to 
determine  what,  if  any,  material  or 
structures  for  which  it  is  responsible 
will  remain  on  site,  and  what,  if  any. 
institutional  controls,  engineered 
barriers,  or  stewardship  provisions 
would  be  needed. 

NYSERDA  needs  to  determine  the 
maimer  that  facilities  and  property  for 
which  NYSERDA  is  responsible, 
including  the  State-Licensed  Disposal 
Area,  will  be  managed  or 
decommissioned,  in  accordance  with 
applicable  Federal  and  State 
requirements.  To  this  end,  NYSERDA 
needs  to  determine  what,  if  any. 


material  or  structures  for  which  it  is 
responsible  will  remain  on  site,  and 
what,  if  any,  institutional  controls, 
engineered  barriers,  or  stewardship 
provisions  would  be  needed.  It  is 
NYSERDA's  intent  to  pursue 
termination  of  the  existing  10  CFR  Part 
50  license  for  the  Western  New  York 
Nuclear  Service  Center  (currently  held 
in  abeyance)  upon  DOE's  completion  of 
decontamination  and  decommissioning 
under  the  WVDP  Act  in  accordance 
with  criteria  prescribed  by  the  NRC. 
NYSERDA  plans  to  use  the  analysis  of 
alternatives  in  the  Decommissioning 
and/or  Long-Term  Stewardship  EIS  to 
support  any  necessary  NRC  or  NYSDEC 
license  or  permit  applications. 

Areas  of  Disagreement  With  Respect  to 
Responsibilities 

DOE  and  NYSERDA  currently  do  not 
agree  on  their  respective 
responsibilities,  including  whether  DOE 
is  required  under  the  WVDP  Act  to 
remediate  the  North  Plateau 
groundwater  plume  and  decommission 
the  NDA,  and  which  party  is 
responsible  for  any  long-term 
stewardship  following  the 
decommissioning  actions  required 
under  the  WVDP  Act 

In  accordance  with  their  respective 
applicable  legal  requirements,  DOE  and 
NYSERDA  each  have  unilateral 
decision-making  authority  for  those 
actions  for  which  they  are  responsible. 
DOE  will  determine  the  manner  in 
which  it  will  decommission  Project 
faciUties  as  required  under  the  WVDP 
Act.  NYSERDA  will  determine  the 
manner  in  which  non-Project  facilities, 
not  required  to  be  decommissioned 
imder  the  WVDP  Act,  will  be  managed. 

Potential  Range  of  Alternatives 

DOE  and  NYSERDA  intend  to  use  the 
NRC's  License  Terminatioii  Rule  and 
associated  guidance  provided  in  the 
NRC's  Find  Policy  Statement  as  the 
framework  to  evaluate  possible 
alternatives  for  decommissioning  and/or 
long-term  stewardship  actions  involving 
WVDP  facilities,  as  well  as 
decommissioning  and/ or  long-term 
stewardship  actions  involving 
NYSERDA-controUed  faciUties  and 
areas  on  the  Center.  In  the  Final  Policy 
Statement,  the  NRC  recognized  that  it 
does  not  have  the  regulatory  authority  to 
apply  the  License  Termination  Rule  to 
the  SDA,  and  said  that  a  cooperative 
approach  with  the  State  will  be  utilized 
to  the  extent  practical  to  apply  the 
License  Termination  Rule  in  a 
coordinated  maimer. 

As  required  by  NEPA,  the  EIS  will 
present  the  environmental  impacts 
associated  with  the  range  of  reasonable 
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alternatives  to  meet  DOE's  and 
NYSERDA's  purposes  and  needs  for 
action,  and  a  no-action  alternative.  This 
range  encompasses  release  of  the  Center 
for  re-use  under  unrestricted  and 
restricted  conditions  as  allowed  under 
the  License  Termination  Rule.  The  EIS 
will  present  the  health  and 
environmental  consequences  of  the 
alternatives  in  comparable  form  to 
provide  a  clear  basis  for  informed 
decision  making.  DOE's  and 
NYSERDA's  preferred  alternative  will 
be  identified  in  the  Draft  EIS.  This  Draft 
EIS  will  also  include  an  evaluation  of 
whether  the  alternatives  would  meet  the 
NRC  decommissioning  criteria  and 
other  applicable  requirements. 

Alternative  l^Unrestricted  Site  Release 

DOE  and  NYSERDA  intend  to 
evaluate  an  alternative  that  could  satisfy 
the  License  Termination  Rule  criteria 
and  permit  termination  of  NYSERDA's 
NRC  license  without  restrictions.  DOE 
and  NYSERDA  are  proposing  that  this 
alternative  involve  removal  of  WVDP 
and  non-WVDP  wastes,  structures,  and 
contaminated  soils  to  the  extent 
required  so  that  the  radiological  criteria 
specified  in  10  CFR  20.1402  can  be  met 
for  Project  and  non-Project  facilities  and 
the  balance  of  the  3,345-acre  Center. 
This  alternative  includes  exhumation 
and  offsite  disposal  of  waste  and 
contaminated  soils  from  the  NDA  and 
SDA  on  the  South  Plateau. 

DOE  and  NYSERDA  intend  to 
evaluate  the  need  for  new  onsite  interim 
waste  storage  capacity  under  Alternative 
1  for  some  waste  types,  such  as  Greater- 
Than-Class  C  waste,  that  may  not  be 
able  to  be  disposed  of  in  a  time  frame 
that  would  support  timely 
implementation  of  this  EIS  alternative. 
Such  an  interim  storage  facility  would 
remain  under  institutional  control  until 
the'waste  it  contains  is  removed  from 
the  site.  Following  implementation  of 
this  alternative,  including  removal  of 
any  wastes  in  interim  storage,  the  Center 
could  be  released  without  restrictions. 

Alternative  2 — Partial  Site  Release 
without  Restrictions 

DOE  and  NYSERDA  intend  to 
evaluate  an  alternative  that  could  satisfy 
the  radiological  criteria  specified  in  10 
CFR  20.1402  for  facilities  and  areas  on 
the  North  Plateau  geographic  area  of  the 
Center,  including  the  North  Plateau 
groundwater  plume,  as  well  as  the 
balance  of  the  3,345-acre  Center,  with 
the  exception  of  the  NDA  and  SDA.  This 
would  include  removal  of  WVDP  and 
non-WVDP  wastes,  structures,  and 
contaminated  soils  to  the  extent 
required  so  that  the  radiological  criteria 
specified  in  10  CFR  20.1402  can  be  met 


for  the  North  Plateau.  Appropriate 
infiltration  controls  would  be  evaluated 
for  the  NDA  and  the  SDA.  The  NDA  and 
SDA  on  the  South  Plateau  would  not  be 
released  but  would  be  managed, 
monitored,  and  maintained  under 
permit,  license,  or  other  appropriate 
regulatory  oversight.  With  the  exception 
of  the  NDA  and  SDA,  the  WVDP  Project  ^ 
Premises  and  Center  could  be  released 
without  restrictions.  DOE  and 
NYSERDA  also  intend  to  evaluate  the 
need  for  new  onsite  interim  waste 
storage  that  may  be  required  to  support 
timely  completion  of  this  alternative. 

Alternative  3 — Partial  Site  Release  with 
Restrictions 

DOE  and  NYSERDA  intend  to 
evaluate  an  alternative  that  may  permit 
release  with  restrictions  of  portions  of 
the  North  Plateau  geographic  area  and 
the  balance  of  the  3,345-acre  Center, 
with  the  exception  of  the  NDA  and 
SDA.  DOE  and  NYSERDA  are  proposing 
that  this  alternative  involve  removal  of 
wastes  and  structures  to  the  extent 
technically  and  economically  practical 
so  that  the  radiological  criteria  specified 
in  10  CFR  20.1403  can  be  met  for  the 
North  Plateau.  This  would  involve  in- 
place  closure  of  the  Process  Building, 
Vitrification  Facility,  HLW  Tank  Farm, 
wastewater  treatment  facility  lagoons, 
and  the  North  Plateau  contaminated 
groundwater  plume  in  a  manner  that  is 
protective  of  public  health,  safety,  and 
the  environment.  Other  ancillary  North 
Plateau  facilities  would  be  removed. 
Appropriate  infiltration  controls  would 
be  evaluated  for  the  NDA  and  the  SDA. 
The  application  of  institutional  controls 
and  engineered  barriers  would  be 
required  and  evaluated.  The  NDA  and 
SDA  on  the  South  Plateau  would  not  be 
released  but  would  be  managed, 
monitored,  and  maintained  under 
permit,  license,  or  other  appropriate 
regulatory  oversight.  With  the  exception 
of  the  NDA  and  SDA,  the  end  state 
would  be  the  release  of  the  WVDP 
Project  Premises  and  Center  under 
restricted  conditions.  However, 
unimpacted  and/or  remediated  areas  of 
the  Center  could  be  considered  for 
release  without  restrictions.  DOE  also 
intends  to  evaluate  the  need  for  new 
onsite  interim  HLW  storage  that  may  be 
required  to  support  timely  completion 
of  this  aJteniatJva 

Alternative  4 — Monitor  and  Maintain 
under  Current  Operations 

This  alternative  involves  the 
continued  management  and  oversight  of 
the  Center  and  all  facilities  located  upon 
the  Center  property,  including  the 
WVDP,  after  DOE's  implementation  of 
its  Record  of  Decision  for  the  WVDP 


Waste  Management  EIS.  No 
decommissioning  decisions  would  be 
made  nor  actions  taken  to  make  progress 
tbward  decommissioning,  including 
decontamination  beyond  the  scope  that 
DOE  is  currently  performing.  No 
facilities  would  be  closed  in  place,  but 
would  be  left  in  their  current 
configuration  and  actively  monitored 
and  maintained  as  required  by  existing 
regulations  to  protect  public,  worker, 
and  environmental  health  and  safety. 
When  required,  remedial  actions  would 
be  taken  in  response  to  any  releases  of 
contamination  into  the  environment 
that  may  present  a  health  and  safety 
risk,  such  as  would  be  experienced  from 
the  eventual  failiue  of  the  underground 
HLW  storage  tanks.  Under  this 
alternative,  no  portion  of  the  Project 
Premises  or  the  Center  would  be 
released  for  any  present  or  future  use. 

Alternative  5 — No  Action  (Walk  Away) 

This  alternative  involves  the  cessation 
of  all  management  and  oversight  of  the 
Center  and  all  facilities  located  upon  the 
Center  property,  including  the  WVDP, 
immediately  after  implementation  of 
DOE's  Record  of  Decision  for  the  WVDP 
Waste  Management  EIS.  The  Process 
Building,  Waste  Tank  Farm, 
Vitrification  Facility,  North  Plateau 
groundwater  plume,  NDA,  SDA,  and 
other  smaller  facilities  would  remain 
and  would  not  be  monitored  or 
maintained.  Unmitigated  natural 
processes,  including  erosion, 
groundwater  transport  of  contamination, 
and  concrete  degradation,  would  be 
assumed  to  occur.  The  purpose  of 
evaluating  this  alternative  is  to  establish 
the  basis  against  which  the 
environmental  impacts  from  all  other 
decommissioning  and/or  long-term 
stewardship  alternatives  are  compared. 

Alternatives  Considered  But  Eliminated 
From  Further  Evaluation 

DOE  does  not  consider  the  use  of 
existing  structures  or  construction  of 
new  aboveground  facilities  at  the  WVDP 
for  indefinite  storage  of  Project  and  non- 
Project  LLW  and  mixed  low-level  waste 
(MLLW)  to  be  a  reasonable  alternative 
for  further  consideration.  Under  the 
Waste  Management  Programmatic 
Environmental  Impact  Statement 
(WMPEIS,  DOE/EIS-0200-F)  Record  of 
Decision,  DOE  decided  that  sites  such  as 
the  WVDP  would  ship  their  LLW  and 
MLLW  to  other  DOE  sites  that  have 
disposal  capabilities  for  these  wastes. 
(This  decision  did  not  preclude  the  use 
of  commercial  disposal  facilities  as 
well.)  The  construction,  subsequent 
maintenance,  and  periodic  replacement 
over  time  of  new  facilities  for  indefinite 
onsite  waste  storage  at  West  Valley 
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woidd  be  impractical  from  a  cost, 
programmatic,  health,  and 
environmental  standpoint.  Thus,  given 
the  capacity  to  safely  and  permanently 
disposition  LLW  and  MLLW  in 
available  off  site  facilities,  DOE  would 
not  consider  indefinite  onsite  waste 
storage  in  new  or  existing  facilities  to  be 
a  viable  waste  management  alternative 
for  its  deconunissioning  actions  at  the 
WVDP.  For  similar  reasons.  NYSERDA 
would  use  available  commercial 
facilities  for  disposal  of  any  non-Project 
LLW  and  MLLW  that  it  may  generate,  in 
lieu  of  incurring  the  costs  of  new 
construction. 

New  Information  To  Be  Evaluated 

As  discussed  above,  the  NRC 
published  its  Final  Policy  Statement 
prescribing  decommissioning  criteria  for 
the  WVDP  on  February  1,  2002,  stating 
that  NRC  intends  to  apply  its  License 
Termination  Rule  (10  CFR  20.1401  et 
seq.)  as  decommissioning  criteria  in 
assessing  the  health  and  environmental 
impacts  of  decommissioning  the  WVDP 
facilities.  DOE  and  NYSERDA  will 
utilize  the  NRC's  Final  Policy  Statement 
and  the  License  Termination  Rule  as  the 
benchmark  to  develop  and  analyze  their 
decommissioning  alternatives  in  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS. 

For  the  1996  Draft  Cleanup  and 
Closure  EIS,  DOE  and  NYSERDA 
developed  or  modified  a  variety  of 
analytical  tools  specifically  for  that 
document.  DOE  has  continued  to  refine 
many  of  these  analytical  tools  as  a  result 
of  public  comments  received  on  the 
1996  Draft  Cleanup  and  Closure  EIS  and 
ongoing  interactions  with  staikeholders 
and  regulatory  agencies  such  as  the 
NRC.  DOE  and  NYSERDA  intend  to 
apply  these  improved  analytical  tools  to 
the  preparation  of  the  Decommissioning 
and/or  Long-Term  Stewardship  EIS.  To 
address  significant  issues  such  as 
erosion,  for  example,  DOE  and 
NYSERDA  have  developed  a  site- 
specific  erosion  model,  with  ongoing 
advice  from  NRC,  and  integrated  that 
model  into  a  revised  performance 
assessment  methodology,  incorporating 
the  use  of  sensitivity  and  uncertainty 
analyses. 

There  are  also  some  additional  areas 
where  new  information  has  or  will  be 
obtained  specifically  for  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS.  This  work  includes 
updated  site  characterization  and 
census  data  and  the  performance  of  a 
seismic  reflection  siuvey  in  the  vicinity 
of  the  Center.  This  seismic  reflection 
survey,  performed  in  consultation  with 
academic,  government,  and  industry 
participants,  will  contribute  to 


knowledge  about  the  regioneJ  structural 
geology  as  it  may  relate  to  the  WVDP 
and  the  Center. 

Additional  information  that  has 
become  available  since  publication  of 
the  1996  Draft  Cleanup  and  Closure  EIS 
includes  DOE's  WM  PEIS  and  its 
associated  Records  of  Decision.  The  WM 
PEIS  analyzed  on  a  national  scale  the 
centralization,  regionalization,  or 
decentralization  of  managing  HLW, 
transuranic  waste,  low-level  radioactive 
waste,  mixed  radioactive  low-level 
waste  (contaiiung  hazardous 
constituents),  and  non-wastewater 
hazardous  waste. 

Potential  Environmental  Issues  for 
Analysis 

DOE  has  tentatively  identified  the 
following  issues  for  analysis  in  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS.  The  list  is  presented  to 
facilitate  early  comment  on  the  scope  of 
the  EIS.  It  is  not  interfded  to  be  all- 
inclusive  nor  to  predetermine  the 
alternatives  to  be  analyzed  or  their 
potential  impacts. 

•  Potential  impacts  to  the  general 
population  and  on-site  workers  bom 
radiological  and  non-radiological 
releases  from  deconmiissioning  and/or 
long-term  stewardship  activities. 

•  Potential  environmental  impacts, 
including  air  and  water  quality  impacts, 
caused  by  decommissioning  and/or 
long-term  stewardship  activities. 

•  Potential  transportation  impacts 
from  shipments  of  radioactive, 
hazardous,  mixed,  and  clean  waste 
generated  during  decommissioning 
activities. 

•  Potential  impacts  from  postulated 
accidents. 

•  Potential  costs  for  implementation 
and  long-term  stewardship  of 
alternatives  considered. 

•  Potential  disproportionately  high 
and  adverse  effects  on  low-income  and 
minority  populations  (environmental 
justice). 

•  Potential  Native  American 
concerns. 

•  Irretrievable  and  irreversible 
commitment  of  resources. 

•  Short-term  and  long-term  land  use 
impacts. 

•  Ability  of  alternatives  to  meet  the 
Comprehensive  Environmental     . 
Response,  Compensation  and  Liability 
Act  risk  range. 

•  Ability  of  alternatives  to  satisfy 
WVDP  decommissioning  criteria. 

•  Compliance  with  applicable 
Federal,  State,  and  local  requirements. 

•  Identification  of  Derived 
Concentration  Guideline  Limits,  where 
appropriate.  " 


•  The  influence  of,  and  potential 
interactions  of,  any  wastes  remaining  at 
the  Center  after  decommissioning. 

•  Unavoidable  adverse  impacts. 

•  Issues  associated  with  long-term 
site  stewardship,  including  regulatory 
and  engineering  considerations, 
institutional  controls,  and  land  use 
restrictions,  including  the  need  for 
buffer  areas. 

•  Long-term  health  and 
environmental  impacts,  including 
potential  impacts  on  groundwater 
quality. 

•  Long-term  site  stability,  including 
erosion  and  seismicity. 

•  Waste  Incidental  to  Reprocessing. 

•  Disposition  of  wastes  generated  as  a 
result  of  decommissioning  and/or  long- 
term  stewardship  activities. 

Other  Agency  Involvement 

Nuclear  Regulatory  Commission:  NRC 
has  the  regulatory  responsibility  under 
the  Atomic  Energy  Act  for  the  Center, 
which  is  the  subject  of  the  NRC  license 
issued  to  NYSERDA  pursuant  to  10  CFR 
part  50,  with  the  exception  of  the  SDA. 
The  NRC  license  is  currently  in 
abeyance  pending  .completion  of  the 
WVDP. 

The  WVDP  Act  specifies  certain 
responsibilities  for  NRC,  including:  j,l) 
Prescribing  requirements  for 
decontamination  and  decommissioning; 
(2)  providing  review  and  consultation  to 
DOE  on  the  Project;  and  (3)  monitoring 
the  activities  under  the  Project  for  the 
purpose  of  assuring  the  public  health 
and  safety.  NRC  vdll  participate  as  a 
cooperating  agency  under  NEPA  on  the 
West  Valley  E)ecommissioning  and/or 
Long-Term  Stewardship  EIS.  NRC  may 
adopt  this  EIS  for  determining  that  the 
preferred  alternative  meets  NRC's 
decommissioning  criteria,  assuming  that 
NRC  will  find  the  preferred  alternative 

Notwithstanding  the  WVDP,  NRC 
retains  the  regulatory  responsibility  for 
the  non-DOE  activity  in  the  non-Project 
area  and  non-SDA  area  to  the  extent  that 
contamination  exists  both  on  and  offsite 
resulting  from  activities  performed 
when  the  facility  was  operating  under 
its  NRC  10  CFR  part  50  license. 
Following  completion  of  the  WVDP  and 
reinstatement  of  the  license,  NRC  will 
have  the  regulatory  responsibility  for. 
authorizing  termination  of  the  license, 
should  NYSERDA  seek  license 
termination. 

United  States  Environmental 
Protection  Agency:  The  United  States 
Enviroiunental  Protection  Agency 
(USEPA)  will  participate  as  a 
cooperating  agency  imder  NEPA  on  the 
West  Valley  Decommissioning  and/or 
Long-Term  Stewardship  EIS.  As  a 
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copperating  agency,  EPA  will  review  the 
EIS  and  other  documents  developed  by 
DOE  in  conjunction  with  NYSERDA  to 
provide  early  input  on  the  analyses  of 
environmental  impacts  associated  with 
the  decommissioning  alternatives  to  be 
analyzed. 

New  York  State  Department  of 
Environmental  Conservation:  With 
respect  to  DOE  proposed  actions, 
NYSDEC  will  participate  as  a 
cooperating  agency  under  NEPA  on  the 
West  Valley  Decommissioning  and/or 
Long-Term  Stewardship  EIS.  As  a 
cooperating  agency,  NYSDEC  will 
review  the  EIS  and  other  documents 
developed  by  DOE  in  conjunction  with 
NYSERDA  to  provide  early  input  on  the 
analyses  of  environmental  impacts 
associated  with  the  decommissioning 
alternatives  to  be  analyzed,  and  as  part 
of  their  regulatory  responsibilities. 
NYSDEC  will  participate  as  an  involved 
agency  under  SEQRA  with  respect  to 
NYSERDA's  proposed  actions. 

NYSDEC  regulates  the  SDA  through 
issuance  of  permits  under  6  New  York 
Codes,  Rules  and  Regulations  (NYCRR) 
Part  380  Rules  and  Regulations  for 
Prevention  and  Control  of 
Environmental  Pollution  by  Radioactive 
Materials.  NYSDEC  also  regulates 
hazardous  and  mixed  waste  at  the 
Center  pursuant  to  6  NYCRR  Part  370 
Series.  This  includes  permitting 
activities  under  Interim  Status  for  RCRA 
regulated  units  and  Corrective  Action 
Requirements  for  investigation  and  if 
necessary,  remediation  of  hazardous 
constituents  from  Solid  Waste 
Management  Units. 

NYSDEC  is  also  responsible  for 
ensuring  compliance  with  the  1992  joint 
NYSDEC/USEPA  3008  (h)  [New  York 
State  Environmental  Conservation  Law, 
Article  27,  Titles  9  and  13]  Order  issued 
to  the  DOE  and  NYSERDA.  The  Order 
required  investigation  of  solid  waste 
management  units,  performance  of 
interim  corrective  measures,  and 
completion  of  Corrective  Measures 
Studies,  if  necessary.  NYSDEC  and  EPA 
intend  to  accommodate  the  DOE's  and 
NYSERDA's  efforts  to  coordinate  and 
integrate  the  EIS  process  pursuant  to  the 
Order. 

Public  Scoping  Meetings 

DOE  and  NYSERDA  will  hold  two 
public  scoping  meetings  on  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS  at  the  Ashford  Office 
Complex,  located  at  9030  Route  219  in 
the  Town  of  Ashford,  NY.  from  7  to  9:30 
p.m.  on  April  9  and  April  10,  2003.  The 
purpose  of  scoping  is  to  encourage 
public  involvement  and  solicit  public 
comments  on  the  proposed  scope  and 
content  of  the  EIS.  Requests  to  speak  at 


the  public  meeting  should  be  made  by 
calling  or  wrriting  the  DOE  Document 
Manager  {see  ADDRESSES,  above). 
Speakers  will  be  scheduled  on  a  first- 
come,  first-served  basis.  Individuals 
may  sign  up  at  the  door  to  speak  and 
will  be  accommodated  as  time  permits. 
Written  comments  will  also  be  accepted 
at  the  meeting.  Speakers  are  encouraged 
to  provide  written  versions  of  their  oral 
comments  for  the  record. 

The  meetings  will  be  facilitated  by  a 
moderator.  Time  will  be  provided  for 
meeting  attendees  to  ask  clarifying 
questions.  Individuals  requesting  to 
speak  on  behalf  of  an  organization  must 
identify  the  organization.  Each  speaker 
will  be  allowed  five  minutes  to  present 
comments  unless  more  time  is  requested 
and  available.  Comments  will  be 
recorded  by  a  court  reporter  and  will 
become  part  of  the  scoping  meeting 
record. 

These  two  public  scoping  meetings 
will  be  held  during  a  public  scoping 
comment  period.  The  comment  period 
begins  with  publication  of  this  NOI  and 
will  formally  close  on  April  28,  2003. 
Comments  received  after  this  date  will 
be  considered  to  the  extent  practical. 
Comments  provided  during  scoping  will 
be  addressed  in  the  revised  draft 
Decommissioning  and/or  Long-Term 
Stewardship  EIS.  Written  comments 
will  be  received  during  the  scoping 
period  either  in  writing,  by  facsimile,  or 
by  email  to  Mr.  Daniel  Sullivan,  DOE 
Document  Manager  [see  ADDRESSES, 
above,  for  contact  information). 

Schedule 

The  DOE  intends  to  issue  the  draft 
Decommissioning  and/or  Long-Term 
Stewardship  EIS  as  early  as  December 
2003.  A  public  comment  period  of  up  to 
180  days  will  start  upon  publication  of 
the  EPA's  Federal  Register  Notice  of 
Availability.  DOE  will  consider  and 
respond  to  comments  received  on  the 
draft  Decommissioning  and/or  Long- 
Term  Stewardship  EIS  in  preparing  the 
final  EIS. 

Comments  received  during  the  1989 
scoping  process  and  from  the  public 
comment  period  on  the  1996  Cleanup 
and  Closure  EIS  {DOE/EIS-0226-D)  will 
be  considered  in  the  Decommissioning 
and/or  Long-Term  Stewardship  EIS. 

Public  Reading  Rooms 

Documents  referenced  in  this  Notice 
of  Intent  and  related  information  are 
available  at  the  following  locations: 
Central  Buffalo  Public  Library  Science 
and  Technology  Department,  Lafayette 
Square,  Buffalo,  New  York  14203.(716) 
858-7098;  The  Olean  Public  Library, 
134  North  2nd  Street,  Olean,  New  York 
14760.  (716)  372-0200;  The  Hulbert 


Library  of  the  Town  of  Concord,  18 
Chapel  Street,  Springville,  New  York 
14141,  (716)  592-7742;  West  Valley 
Central  School  Library,  5359  School 
Street,  West  Valley,  New  York  14141, 
(716)  942-3261;  Ashford  Office 
Complex,  9030  Route  219,  West  Valley, 
New  York  14171,  (716)  942-4555. 

Issued  in  Washington,  DC  on  March  7, 
2003. 

Beverly  A.  Cook, 

Assistant  Secretary.  Environment.  Safety  and 
Health. 

|FR  Doc.  03-6055  Filed  3-12-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 
[BPA  File  No:  SrM)3] 

Bonneville  Power  Administration's 
Proposed  Safety-Net  Cost  Recovery 
Adjustment  Clause  Adjustment  to  2002 
Wholesale  Power  Rates 

AGENCY:  Bonneville  Power 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  proposed  safety-net 
cost  recovery  adjustment  clause:  public 
hearing,  and  opportunity  for  public 
review  and  comment. 

SUMMARY:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act).  16  U.S.C.  839,  provides  that  the 
Bonneville  Power  Administration  (BPA) 
must  establish  and  periodically  review 
and  revise  its  rates  to  recover,  in 
accordance  with  sound  business 
principles,  the  costs  associated  with  the 
acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS)  and  other  costs  incurred  by 
BPA. 

On  February  7,  2003,  the  BPA 
Administrator  determined  that  the 
Safety-Net  Cost  Recovery  Adjustment 
Clause  (SN  CRAC)  triggered  based  upon 
a  forecast  of  a  50  percent  or  greater 
chance  of  missing  a  payment  to  the  U.S. 
Treasury  or  another  creditor  during  this 
fiscal  year.  The  triggering  of  the  SN 
CRAC  initiates  an  expedited  hearing 
under  section  7(i)  of  the  Northwest 
Power  Act,  16  U.S.C.  839e(a)(l).  By  this 
notice,  BPA  announces  a  proposed  SN 
CRAC  adjustment  to  BPA's  Wholesale 
Power  Rates  for  FY  2002-2006,  which 
the  Federal  Energy  Regulatory  . 
Commission  (FERC)  approved  on  an. 
interim  basis  on  September  28,  2001. 
v.  S.  Department  of  Energy — Bonneville 
Power  Admin..  96  F.E.R.C.  \  61,360 
(2001). 
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DATES:  Proposed  hearing  dates  are 
supplied  in  SUPPLEMENTARY 
INFORMATION,  Section  LA.  below. 

The  period  for  public  conunent  period 
closes  on  May  1,  2003. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212.  Comments  can 
also  be  sent  electronically  to: 
comments®bpa.gov.  The  documents 
will  be  available  for  public  viewing  after 
March  31,  2003.  The  docimients  are 
available  at:  http://www.bpa.gov/power/ 
psp/rates/RateCases/sn03/.  or  in  BPA's 
Public  Information  Center,  BPA 
Headquarters  Building,  1st  Floor;  905 
NE.  11th,  Portland,  Oregon,  and  will  be 
provided  to  parties  at  the  prehearing 
conference  to  be  held  on  March  31, 
2003,  from  9  a.m.  to  12  p.m.,  Room  223, 
911  NE.  11th,  Portland,  Oregon.  Mr. 
Byron  G.  Keep,  Power  Products,  Pricing 
and  Rates  Manager,  is  the  official 
responsible  for  the  development  of 
BPA's  power  rates. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  call  Cynthia 
Jones  at  (503)  230-5459  or  Cain  Bloomer 
at  (503)  230-7443. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Fart  I:  Introduction  and  Procedural 
background 

A.  Relevant  Statutory  Provisions  Governing 
This  Rate  Proceeding 

B.  Background 

Part  II:  Purpose  and  Scope  of  Proceeding 

A.  Purpose  of  Proceeding 

B.  Scope  of  Proceeding 

1.  Other  Proceedings 

a.  Power  Business  Line  WP-02  Rate  Case 

b.  Transmission  Business  Line  TR-04  Rate 
Proceeding 

2.  Financial  Choices  and  Spending  Levels 

3.  Fish  and  Wildlife  Costs  and  Hydro 
Operations 

C.  National  Environmental  Policy  Act 
Part  III:  Public  Participation 

A.  Distinguishing  Between  "Participants" 
and  "Parties" 

B.  Developing  the  Record 

Part  IV:  BPA's  Proposed  Solution  to  the  Cost 
Recovery  Problem 

A.  Introduction 

B.  Safety-Net  Cost  Recovery  Adjustment 
Clause  Design 

C.  BPA's  Proposal 

D.  Summary  of  Supporting  Study 
Part  V:  The  Amended  2002  GRSPs 

Part  I — Introduction  and  Procedural 
Background 

A.  Relevant  Statutory  Provisions 
Governing  This  Rate  Proceeding 

Guidance  regarding  BPA  ratemaking 
ii  provided  by  the  Bonneville  Project 
Act,  16  U.S.C.  832,  the  Flood  Control 
Act  of  1944, 16  U.S.C.  825s,  the  Federal 
Coliunbia  River  Transmission  System 


Act,  16  U.S.C.  838,  and  the  Northwest 
Power  Act,  16  U.S.C.  839. 

BPA's  rates  must  be  established  to 
recover  BPA's  costs.  In  particular, 
section  7(a)(1),  16  U.S.C.  839e(a)(l)'. 
provides  in  part  that: 

(sluch  rates  shall  be  established  and.  as 
appropriate,  revised  to  recover,  in  accordance 
with  sound  business  principles,  the  costs 
associated  with  the  acquisition,  conservation, 
and  transmission  of  electric  power,  including 
the  amortization  of  the  Federal  investment  in 
the  Federal  Columbia  River  Power  System 
(including  irrigation  costs  required  to  be 
repaid  out  of  power  revenues)  over  a 
reasonable  period  of  years  and  the  other  costs 
and  expenses  incurred  by  the  Administrator 
pursuant  to  this  Act  and  other  provisions  of 
law. 

Section  7{i)  of  the  Northwest  Power 
Act,  16  U.S.C.  839e(i),  requires  that 
BPA's  rates  be  established  according  to 
certain  procedures.  These  procedures 
include,  among  other  things, 
publication  of  notice  of  the  proposed 
rates  in  the  Federal  Register;  one  or 
more  hearings  conducted  as 
expeditiously  as  practicable  by  a 
Hearing  Officer;  public  opportunity  for 
both  oral  presentation  and  written 
submission  of  views,  data,  questions, 
and  eu^ment  related  to  the  proposed 
rates;  cross-examination;  and  a  decision 
by  the  Administrator  based  on  the 
record.  This  proceeding  is  governed  by 
section  1010.9  of  BPA's  Procedures 
Governing  Bonneville  Power 
Administration  Rate  Hearings,  51  FR 
7611  (1986)  (Procedures).  The 
Procedures  implement  the  statutory 
section  7(i)  requirements.  Section 
1010.7  of  the  Procedures  prohibits  ex 
parte  communications.  Special  rules 
governing  the  rate  proceeding  may  also 
be  adopted  at  the  prehearing  conference. 
Documents  will  be  filed  and  served 
electronically  imder  procedures  to  be 
established  by  the  Hearing  Officer  at  the 
prehearing  conference. 

BPA's  proposed  SN  CRAC  adjustment 
is  published  in  Part  V.  below.  The  study 
addressing  the  factors  used  to  develop 
the  SN  CRAC  adjustment  is  summarized 
in  Part  IV. 

BPA  will  release  its  2003  initial  SN 
CRAC  rate  proposal  on  March  31,  2003, 
and  expects  to  publish  a  final  Record  of 
Decision  (RODJ  on  June  30,  2003.  BPA 
will  conduct  a  formal  evidentiary  rate 
hearing  for  parties.  Entities  interested  in 
becoming  parties  to  this  proceeding 
must  file  petitions  to  intervene  in  order 
to  participate  in  the  formal  hearing.  (See 
Part  in.  for  further  details  on  becoming 
a  party.)  A  proposed  schedule  for  the 
formal  hearing  is  set  forth  below.  A  final 
schedule  will  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 


Prehearing/BPA  Direct  Case:  March 


31. 

Clarification:  April  2. 

Motions  to  Strike:  April  4. 

Data  Request  Deadline:  April  4. 

Answers  to  Motions  to  Strike:  April 
10. 

Data  Response  Deadline:  April  10. 

Field  Hearing:  April  16. 

Parties  file  Direct  Cases:  April  17.    ' 

Clarification:  April  21. 

Motions  to  Strike:  April  22. 

Data  Request  Deadline:  April  22. 

Answers  to  Motions  to  Strike:  April 
28. 

Data  Response  Deadline:  April  28. 

Close  of  Participant  Comments:  May 
1. 

litigants  file  Rebuttal:  May  2. 

Clarification:  May  5. 

Motions  to  Strike:  May  7. 

Data  Request  Deadline:  May  7. 

Answers  to  Motions  to  Strike:  May  13. 

Data  Response  Deadline:  May  13. 

Cross-Examination:  May  15-16. 

Initial  Briefs  Filed:  May  20. 

Oral  Argument:  May  23. 

Draft  ROD  issued:  June  12. 

Briefs  on  Exceptions:  June  17. 

Final  ROD— Final  Studies:  June  30. 

BPA  will  conduct  a  public  field 
hearing  on  April  16,  2003,  in  Portland, 
Oregon.  The  public  field  hearing  will 
provide  an  opportunity  for  persons  who 
are  not  parties  in  the  formal  rate  hearing 
to  have  their  views  included  in  the 
official  record.  Written  transcripts  will 
be  made  of  the  field  hearing.  The  field 
hearing  is  scheduled  to  begin  at  6  p.m. 
Confirmation  of  this  hearing  date  and 
the  specific  location  will  be  announced 
on  BPA's  Web  site  at:  http:// 
www.  bpa  .gov/power/psp/rates/ 
RateCases/sn03/index.shtml  and 
through  public  advertising,  or  interested 
persons  may  call  the  telephone  numbers 
listed  in  above  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
Notice. 

B.  Background 

In  May  2000,  BPA  completed  its 
analysis  and  final  proposal  for  FY  2002- 
2006  rates.  On  July  6,  2000.  pursuant  to 
section  7(a)(2)  of  die  Northwest  Power 
Act,  16  U.S.C.  section  839e(a)(2),  BPA's 
Power  Business  Line  (PBL)  filed  its 
proposed  wholesale  power  rates  with 
the  Federal  Energy  Regulatory 
Commission  (FERC).  On  August  4,  2000, 
BPA  filed  a  motion  with  FERC 
requesting  that  FERC  stay  the 
proceeding  for  30  days.  After  requesting 
the  stay,  BPA  reviewed  the  impact  of 
the  unexpected  price  increases  in  the 
wholesale  power  markets  on  the  West 
Coast  and  Uieir  effect  on  PBL's  power 
rate  proposal. 

BPA  concluded  that,  in  light  of  the 
unprecedented  price  spikes  during  the 
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summer  of  2000,  PBL's  proposed  cost- 
based  rates  for  FY  2002-2006  would  be 
far  more  attractive  to  customers  than 
market  alternatives,  and,  in  fact,  public 
utility  customers  requested  purchase 
contracts  for  significantly  more  power 
than  forecasted  in  the  BPA's  May  2000 
final  rate  proposal.  This  resulted  in  total 
load  obligations  of  about  3,200  aMW 
more  than  the  existing  system  could 
supply. 

After  a  public  comment  period,  BPA 
notified  rate  case  parties  on  October  6, 
2000,  that  it  intended  to  initiate  a 
limited  7(i)  proceeding  to  address 
increased  load  obligations  and  high 
market  prices.  On  December  1,  2000, 
BPA  announced  its  proposed 
amendments  to  the  2002  wholesale 
power  rate  adjustment  proposal. 
Proposed  Amendments  to  2002 
Wholesale  Power  Rate  Adjustment 
Proposal,  65  FR  75272  (2000)  (Amended 
Proposal).  BPA  filed  an  Amended 
Proposal  rather  than  formally  modifying 
the  original  rate  proposal  for  two  main 
reasons.  First,  rates  needed  to  be  in 
place  by  October  2001  and  there  was  no 
assurance  a  full  rate  proceeding  could 
have  been  conducted  within  the  time 
remaining.  Second,  the  Treasury 
payment  analysis  showed  that 
secondary  revenues,  even  with  very 
conservative  assumptions  relative  to  the 
actual  forward  market,  would  very 
likely  cover  any  cost  overruns. 

After  BPA  released  its  Amended 
Proposal,  the  forecast  for  starting  rate 
period  reserves  dropped  substantially. 
In  addition,  market  prices  rose 
significantly  from  BPA's  December  2000 
forecast.  These  rapid  developments 
necessitated  significant  changes  to  the 
Amended  Proposal.  BPA  began 
settlement  discussions  with  rate  case 
parties  to  attempt  to  forge  a  resolution 
to  the  matter.  When  BPA  and  many  of 
the  rate  case  parties  reached  a  Partial 
Settlement  Agreement,  BPA  filed  a 
Supplemental  Proposal  reflecting  the 
terms  of  the  Partial  Settlement 
Agreement.  The  Partial  Settlement 
Agreement  included  three  separate  Cost 
Recovery  Adjustment  Clauses,  allowing 
the  adoption  of  a  general  approach  to 
keep  base  rates  low  and  deal  with 
financial  shortfalls  though  the  CRACs 
rather  than  raise  base  rates.  These  tools 
gave  BPA  the  risk  mitigation  necessary 
to  have  a  sufficiently  high  Treasury 
Payment  Probability  (TPP).  The  three 
CRACs  are  the  Load-Based  (LB)  CRAC 
which  is  designed  to  cover 
augmentation  costs,  the  Financial- Based 
(FB)  CRAC  which  is  designed  to  cover 
net  revenue,  and  the  Safety-Net  (SN) 
CRAC  which  is  available  if  the 
likelihood  of  missing  a  Treasiiry 
payment  or  payment  to  any  other 


creditor  is  50  percent  or  greater  despite 
the  implementation  of  the  LB  and  FB 
CRACs.  On  September  28,  2001,  FERC 
granted  interim  approval  of  BPA's  rate 
filing,  U.S.  Department  of  Energy — 
Bonneville  Power  Admin.,  96  FERC 
161,360(2001). 

The  forecasts  included  in  the 
Supplemental  Rate  Proposal,  and 
reflected  in  the  TPP  forecast,  included 
two  sources  of  revenue  that  would  cover 
expense  increases.  The  first  revenue 
source  was  secondary  sales  hom  high 
market  prices.  Market  prices  were 
forecast  to  stay  high  through  2003 
because  the  development  of  electrical 
infrastructure  was  expected  to  take  up 
to  two  years  of  development  to  catch  up 
with  the  high  demand  that  BPA  and  the 
west  coast  was  experiencing.  Therefore, 
the  initial  two  years  of  the  rate  period 
were  expected  to  be  supply-limited.  The 
second  revenue  source  was  also  tied  to 
these  high  market  prices.  Credits  toward 
BPA's  Treasury  payments  based  on  fish- 
related  costs  (fish  credits)  and  impacts 
on  operations  were  expected  to 
contribute  significantly  to  total  revenues 
through  high  market  prices.  These  fish 
credits  contribute  to  BPA's  overall 
revenues  through  a  credit  against  BPA's 
payment  to  the  U.S.  Treastiry.  When 
market  prices  are  higher,  the  size  of  the 
credit  available  to  BPA  may  increase. 
BPA's  June  2001  forecasts  for  secondary 
energy  prices  and  available  credits 
during  the  rate  period  proved  to  be 
inaccurate  when  market  prices  dropped 
faster  and  to  lower  levels  than 
forecasted.  This  resulted  in  lower-than- 
forecasted  revenues  for  BPA  in  fiscal 
year  2002.  Hydro  production  during  FY 
2002-2003  also  has  been  well  below 
forecasts.  The  lingering  effects  of  the    . 
2001  drought  on  FY  2002  and  the  poor 
hydro  conditions  in  2003  have 
contributed  to  the  significant  decline  in 
BPA's  revenues.  Although  the  hydro 
conditions  appeared  to  be  about  normal 
over  the  January-July  2002  period,  BPA 
stored  a  significant  amount  of  water  to 
replenish  the  low  reservoirs  resulting 
from  the  2001  drought.  This  need  for 
storage  resulted  in  less  2002  hydro 
production  than  was  forecast. 

In  addition,  both  operating  and  non- 
operating  cost  increases,  relative  to  the 
levels  assumed  in  the  rates  that  BPA 
filed  with  FERC,  have  contributed  to 
BPA's  eroding  financial  condition. 
These  increases  include:  BPA  internal 
operating  costs;  hydro  system  costs; 
Federal  debt  service,  net  interest 
expense  and  depreciation;  Columbia 
Generating  Station  costs;  Direct  Service 
Industries,  California  Independent 
System  Operator  and  California  Power 
Exchange  bad  debt  expenses; 
conservation  costs;  and  an  increase  in 


benefits  to  residential  and  small  farm 
customers  of  investor-owned  utilities. 

Faced  with  a  deterioration  of  its 
overall  financial  condition,  BPA  sent  a 
letter  to  rate  case  parties  and  other 
interested  entities  in  the  region  on  July 
2,  2002,  announcing  the  begiiming  of 
the  Financial  Choices  public  comment 
process.  The  Financial  Choices  process 
examined  a  variety  of  financial  and 
program  options  for  addressing  PBL's 
FY  2003-2006  financial  challenges.  In 
this  process,  BPA  described  those 
financial  challenges,  the  acticms  BPA    , 
already  had  taken  to  address  the 
problem,  and  the  financial  outlook  for 
the  remainder  of  the  rate  period. 
Additionally,  BPA  identified  a  variety  of 
potential  financial  alternatives  that, 
separately  or  in  combination,  could 
form  the  basis  of  a  solution  to  PBL's 
financial  situation. 

During  the  coiuse  of  the  process,  BPA 
held  ten  pubUc  meetings  and  workshops 
with  customers,  public  interest  groups, 
tribes,  and  other  interested  persons  to 
explain  the  nature  of  the  problem,  and 
to  show  program  level  costs  and  the 
potential  effects  of  cost  reductions.  BPA 
also  solicited  suggestions  to  address  its 
growing  financial  problem.  The  public 
comment  period  closed  on  September 
30,  2002.  As  a  result  of  the  Financial 
Choices  process,  BPA  made  decisions  to 
cut,  eliminate,  or  defer  certain  costs  and 
expenses.  BPA  issued  a  Financial 
Choices  close-out  letter  to  the  region  on 
November  22,  2002,  outlining  BPA's 
plan,  in  part,  for  meeting  the  PBL's 
financial  challenges.  The  plan  takes  into 
consideration  extensive  public  input 
BPA  received  during  the  Financial 
Choices  public  process.  The  actions 
BPA  has  taken,  and  will  take,  as 
described  in  the  Financial  Choices 
close-out  letter,  include  the 
identification  of  $350  million  in 
expense  savings,  expense  deferrals,  and 
other  actions  for  the  FY  2003-2006 
period.  These  will  be  reflected  in  the 
program  levels  in  BPA's  Initial  Proposal. 
An  additional  $500  million  of  other 
potential  savings  and  deferrals  are  being 
pursued,  but  are  uncertain  since  they 
largely  involve  actions  by  other  parties 
in  the  region. 

While  BPA  did  not  trigger  the  SN 
CRAC  in  November,  by  January  2003, 
worsening  water  conditions  and  a 
refined  secondary  revenue  forecast 
increased  the  net  revenue  gap  for  the 
2002-2006  rate  period  to  $950  million. 
In  February  2003,  the  Administrator 
determined  that  BPA  had  lower  than  a 
50  percent  probability  of  making  its 
Treasiuy  payment  in  September  2003. 
An  SN  CRAC  adjustment  became 
necessary  to  ensure  that  rates  and 
revenues  will  be  sufficient  to  recovOT 


costs  with  a  high  degree  of  certainty 
over  the  remainder  of  the  rate  period. 


Part  n — Purpose  and  Scope  of 
Proceeding 

A.  Purpose  of  Proceeding 

Triggering  SN  CRAC  starts  an 
expedited  section  7(i)  hearing  to 
establish  changes  in  the  amount, 
duration,  and  timing  parameters  of  the 
FB  CRAC,  taking  into  accoimt  prevailing 
conditions.  On  February  7,  2003,  the 
BPA  Administrator  determined  that  the 
SN  CRAC  triggered  based  upon  a 
forecast  of  a  50  percent  or  greater 
chance  of  missing  a  payment  to  the  U.S. 
Treasury  or  another  creditor  during  this 
fiscal  year. 

B.  Scope  of  Proceeding 
1.  Other  Proceedings 

a.  Power  Business  Line  WP-02  Rate 
Case.  On  July  6,  2000,  BPA  filed 
proposed  wholesale  power  rate 
adjustments  with  FERC  as  noticed  in  the 
Federal  Register.  16  U.S.C.  839e(a)(2). 
Proposed  Amendments  to  2002 
Wholesale  Power  Rate  Adjustment 
Proposal,  65  FR  75272  (2000).  BPA 
supplemented  its  rate  filing  with  FERC 
on  June  29,  2001.  The  supplementation 
of  the  rate  filing  included  three  CRAC 
risk  mitigation  tools.  On  September  28, 
2001,  FERC  granted  interim  approval  to 
BPA's  rates  filing.  U.S.  Department  of 
Energy — Bonneville  Power  Admin.,  96 
FERC  161,360  (2001). 

Pursuant  to  section  1010.3(f)  of  BPA's 
Procedures,  the  Administrator  directs 
the  Hearing  Officer  to  exclude  from  the 
record  any  material  attempted  to  be 
submitted  or  argvunents  attempted  to  be 
made  in  the  hearing  which  se^k  to  in 
any  way  visit  the  appropriateness  or 
reasonableness  of  BPA's  decisions  in  the 
WP-02  rate  hearing.  These  decisions 
include  but  are  not  limited  to  issues 
related  to  the  Slice  methodology  and 
contract  issues  including  the  SUce 
audit. 

b.  Transmission  Business  Line  TR-04 
Rate  Proceeding.  On  December  20,  2002, 
BPA's  Transmission  Business  Line 
(TBL)  published  a  Federal  Register 
Notice  announcing  the  initiation  of  a 
rate-setting  process  for  the  FY  2004- 
2005  period.  TBL's  Initial  Proposal 
reflected  a  settlement  reached  between 
BPA  and  its  transmission  customers. 
The  Initial  Proposal  contains  certain 
assimiptions  regarding  TBL's  revenues 
and  expenses  over  the  rate  period.  Some 
of  these  assiunptions  have  been  used  in 
developing  aspects  of  the  SN-03 
proposal  and  are  identified  in  the 
supporting  documentation.  BPA  does 

•  not  intend  to  revisit  the  imderlying 
basis  for  TBL's  assumptions.  Pursuant  to 


section  1010.3(f)  of  BPA's  Procedures, 
the  Administrator  directs  the  Hearing 
Officer  to  exclude  from  the  record  any 
material  attempted  to  be  submitted  or 
argiunents  attempted  to  be  made  in  the 
hearing  which  seek  to  in  any  way  visit 
the  appropriateness  or  reasonableness  of 
BPA's  decisions  in  the  TR-04  rate 
hearing. 

2.  Financial  Choices  and  Spending 
Levels 

The  Financial  Choices  process 
allowed  extensive  review  and  comment 
on  PBL's  costs. 

In  addition,  the  decisions  made  in  the 
Financial  Choices  process  implemented 
prudent  cost  management  to  enhance 
TPP  while  minimizing  rate  impacts. 
These  decisions  are  reflected  in 
assumptions  regarding  program 
spending  levels  in  the  SN-03  Initial 
Proposal.  BPA  does  not  intend  to  revisit 
in  this  proceeding  the  decisions  made 
during  the  Financial  Choices  process, 
including  decisions  on  program 
spending  levels. 

Pursuant  to  section  1010.3(f)  of  BPA's 
Procedures,  the  Administrator  directs 
the  Hearing  Officer  to  exclude  from  the 
record  any  material  attempted  to  be 
submitted  or  argimients  attempted  to  be 
made  in  the  hearing  which  seek  to  in 
any  way  visit  the  appropriateness  or 
reasonableness  of  BPA's  decisions  and 
other  decisions  made  in  Financial 
Choices  on  spending  levels,  as  included 
in  PBL's  test  period  revenue 
requirement  for  FY  2003-2006.  If,  and 
to  the  extent,  any  re-examination  of 
spending  levels  is  necessary,  that  re- 
examination will  occur  outside  of  the 
rate  case.  Excepted  from  this  direction 
on  accoimt  of  their  variable  nature, 
dependency  on  PBL's  rate  case  models, 
or  timing,  are:  (1)  Forecasts  of  short- 
term  purchase  power  costs;  (2)  capital 
recovery  matters  such  as  interest  rate 
forecasts,  scheduled  amortization, 
depreciation,  replacements,  and  interest 
expense;  and  (3)  inter-business  line 
expenses. 

3.  Fish  and  Wildlife  Costs  and  Hydro 
Operations 

In  BPA's  WP-02  Wholesale  Power 
Rate  Case,  potential  fish  and  wildlife 
costs  were  reflected  probabilistically, 
based  on  13  system  configuration 
alternatives  arrived  at  dtiring  the 
development  of  the  Fish  and  Wildlife 
Fimding  Principles  (Revenue 
Requirement  Study  Documentation, 
Volvune  1,  WP-02-FS-BPA-02A, 
Chapter  13).  These  alternatives  were 
developed  specifically  to  inform  and 
guide  PBL's  Subscription  Process  and 
power  rate-setting,  keeping  options 
open  because  those  processes  would  be 


concluded  prior  to  decisions  being 
made  on  system  reconfiguration  to  aid 
threatened  and  endangered  salmon. 

In  December  2000,  the  National 
Marine  Fisheries  Service  (NOAA 
Fisheries)  issued  a  Biological  Opinion 
on  the  operation  and  configuration  of 
the  FCRPS  addressing  threatened  and 
endangered  salmon.  Also  in  December 
2000,  the  U.S.  Fish  and  WildUfe  Service 
(FWS)  issued  a  Biological  Opinion  on  . 
the  operation  and  configuration  of  the 
FCRPS  addressing  Endangered  Species 
Act  listed  sturgeon  and  bull  trout. 
ImplemenWtion  of  the  NOAA  Fisheries 
Biological  Opinion  requires  the  Action 
Agencies  (Corps  of  Engineers,  Bureau  of 
Reclamation,  and  BPA)  to  issue  annual 
implementation  plans  and  five-year 
prospective  implementation  plans  as 
well  as  regular  ^annual  progress 
reporting  on  the  success  of  the  Action 
Agencies'  implementation  actions.  On 
November  6,  2002,  BPA,  the  Corps  of 
Engineers,  and  the  Bureau  of 
Reclamation  released  the  Final  FY 
2003-2007  Implementation  Plan  for  the 
FCRPS.  The  Implementation  Plan 
identifies  and  describes  the  specific 
measures  that  the  three  agencies  plan  to 
implement  in  FY  2003-FY2007  and 
addresses  the  actions  called  iot  in  the 
NOAA  Fisheries  and  FWS  2000 
Biological  Opinions  for  the  FCRPS.  The 
Implementation  Plan  forms  the  basis  for 
fish-related  hydro-operations 
assumptions  and  spending  level 
assumptions  in  the  Initial  Proposal. 

BPA  is  currently  engaged  in  regional 
discussions  regarding  fish-related 
changes  to  hydro  operations,  which  are 
being  evaluated  in  a  regional  forum.  The 
Northwest  Power  Planning  and 
Conservation  Council  (Council)  is 
evaluating  these  proposed  changes  iji  its 
mainstem  rulemaking  proceedings. 
Upon  receipt  of  the  Council's  final 
recommendations,  the  Action  Agencies, 
in  coordination  with  NOAA  Fisheries 
and  FWS,  may  decide  to  implement 
changes  to  measures  as  outlined  in  the 
Action  Agencies  Implementation  Plan. 
The  proposed  changes  are  included  in 
the  analysis  used  to  prepare  BPA's 
Initial  Proposal.  To  the  extent  other 
decisions  are  made  in  these  proceedings 
by  the  time  BPA's  Final  ROD  is 
prepared,  those  decisions  will  be ,_ 
included  in  the  Final  ROD. 

BPA's  fish  and  wildlife  program 
spending  levels  are  developed  to 
implement  not  only  the  Action 
Agencies'  Implementation  Plan,  but  also 
a  set  of  operational,  habitat,  harvest,  and 
hatchery  measures  to  protect,  mitigate, 
and  enhemce  non-ESA  listed  species 
affected  by  the  FCRPS.  When  BPA 
initiated  Financial  Choices,  fish  and 
wildlife  spending  levels  were  presented 
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and  comments  were  taken.  Those 
spending  levels,  including  exp>enses  and 
capital,  are  reflected  in  the  SN-03  Initial 
Proposal,  but  are  currently  under  review 
by  the  Council.  If  BPA  changes  those 
levels  based  on  recommendations  by  the 
Council  prior  to  writing  the  Final 
Record  of  Decision  (ROD),  those 
changes  will  be  reflected  in  the  Final 
ROD. 

Pursuant  to  section  1010.3(f)  of  BPA's 
Procedures,  the  Administrator  directs 
the  Hearing  Officer  to  exclude  from  the 
record  any  material  attempted  to  be 
submitted  or  arguments  attempted  to  be 
made  in  the  hearing  which  seek  in  any 
way  to  revisit  the  policy  merits  or 
wisdom  of  implementation  of  the 
Biological  Opinion,  or  the  related 
operations,  assumptions,  and  program 
spending  level  forecasts  included  in 
BPA's  rate  proposal,  as  discussed  above. 
The  Implementation  Plan  and  any 
subsequent  modifications  were  and  a^e 
developed  through  extensive  public 
involvement  and  comment  processes, 
and  have  been  and  will  be  adopted  as 
policy  pursuant  to  those  separate 
processes. 

C.  National  Environmental  Policy  Act 

BPA  is  in  the  process  of  assessing  the 
potential  environmental  effects  of  this 
proposed  rate  adjustment,  consistent 
with  the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
its  implementing  regulations.  In  its 
Business  Plan  Final  Environmental 
Impact  Statement.  DOE/EIS-0183,  June 
1995  (Business  Plan  EIS),  BPA 
evaluated  the  environmental  impacts  of 
a  range  of  business  structure  alternatives 
that  included,  among  other  things, 
various  combinations  of  power  pricing 
and  rate  designs  for  BPA's  power  rates. 
In  addition,  the  Business  Plan  EIS 
identifies  various  response  strategies, 
such  as  raising  firm  power  rates,  that 
could  be  implemented  to  address 
revenue  shortfalls.  In  August  1995,  the 
BPA  Administrator  issued  a  Record  of 
Decision  (Business  Plan  ROD)  that 
adopted  the  Market-Driven  Alternative 
from  the  Business  Plan  EIS.  This 
alternative  was  selected  because,  among 
other  reasons,  it  is  the  alternative  that 
best  allows  BPA  to:  (1)  Recover  costs 
through  rates;  (2)  achieve  strategic 
business  objectives;  (3)  competitively 
market  BPA's  products  and  services; 
and  (4)  continue  to  meet  BPA's  legal 
mandates. 

An  initial  review  of  this  proposed  rate 
adjustment  indicates  that  it  is  consistent 
with  these  aspects  of  the  Market-Driven 
Alternative.  "This  rate  proposal  would 
result  in  rate  levels  similar  to  those 
resulting  from  the  rate  designs  evaluated 
in  the  Business  Plan  EIS,  and  thus 


would  not  be  expected  to  result  in 
significantly  different  enviroiunental 
impacts  from  those  examined  for  the 
Market-Driven  Alternative  in  the 
Business  Plan  EIS.  Furthermore, 
implementation  of  this  rate  proposal 
would  be  consistent  with  the  response 
strategy  of  raising  firm  power  rates  to 
generate  necessary  revenues  that  was 
identified  for  all  alternatives  in  the 
Business  Plan  EIS  and  Business  Plan 
ROD.  Therefore,  BPA  expects  that  this 
rate  proposal  will  fall  within  the  scope 
of  the  Market-Driven  Alternative  that 
was  evaluated  in  the  Final  Business 
Plan  EIS  and  adopted  in  the  Business 
Plan  ROD,  and  that  BPA  thus  may  tier 
its  decision  under  NEPA  for  the 
proposed  rate  adjustment  to  the 
Business  Plan  ROD. 

Part  III — Public  Participation 

A.  Distinguishing  Between 
"Participants" and  "Parties" 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  from 
"participants,"  who  are  defined  in  the 
BPA  Procedures  as  persons  who  may 
submit  comments  without  being  subject 
to  the  duties  of,  or  having  the  privileges 
of,  parties.  Participants'  written  and  oral 
comments  will  be  made  part  of  the 
official  record  and  considered  by  the 
Administrator.  Participants  are  not 
entitled  to  participate  in  the  prehearing 
conference;  may  not  cross-examine 
parties'  witnesses,  seek  discovery,  or 
serve  or  be  served  with  documents;  and 
are  not  subject  to  the  same  procedural 
requirements  as  parties. 

Written  comments  by  participants 
will  be  included  in  the  record  if  they  are 
received  by  May  1,  2003.  This  date 
follows  the  anticipated  submission  of 
BPA's  and  all  other  parties'  direct  cases. 
Written  views,  supporting  information, 
questions,  and  arguments  should  be 
submitted  to  the  address  listed  in 
Section  I.  of  this  Notice.  In  addition, 
BPA  will  hold  a  field  hearihg  in 
Portland,  Oregon  on  April  16.  2003. 
Participants  may  appear  at  the  field 
hearing  and  present  oral  testimony.  The 
transcripts  of  these  hearings  will  be  a 
part  of  the  record  upon  which  the 
Administrator  makes  his  final  rate 
decisions. 

Persons  wishing  to  become  a  party  to 
BPA's  rate  proceeding  must  notify  BPA 
in  writing.  Petitioners  may  designate  no 
more  than  two  representatives  upon 
whom  service  of  documents  will  be 
made.  Petitions  to  intervene  shall  state 
the  name  and  address  of  the  person 


requesting  party  status  and  the  person's 
interest  in  the  hearing. 

Petitions  to  intervene  as  parties  in  the 
rate  proceeding  are  due  to  the  Hearing 
Officer  by  9  a.m.  on  March  26,  2003. 
The  petitions  should  be  directed  to: 
Maya  R.  Ferry,  Hearing  Clerk — LP, 
Bonneville  Power  Administration,  905 
N.E.  11th  Ave.,  P.O.  Box  12999, 
Portland,  Oregon  97212. 

Petitioners  must  explain  their 
interests  in  sufficient  detail  to  permit 
the  Hearing  Officer  to  determine 
whether  they  have  a  relevant  interest  in 
the  hearing.  Pursuant  to  Rule  1010.1(d) 
of  BPA's  Procedures,  BPA  waives  the 
requirement  in  Rule  1010.4(d)  that  an 
opposition  to  an  intervention  petition  be 
filed  and  served  4  days  before  the 
prehearing  conference*  Any  opposition 
to  an  intervention  petition  instead  may 
be  made  at  the  prehearing  conference. 
Any  party,  including  BPA,  may  oppose 
a  petition  for  intervention.  Persons  who 
have  been  denied  party  status  in  any 
past  BPA  rate  proceeding  shall  continue 
to  be  denied  party  status  unless  they 
establish  a  significant  change  of 
circumstances.  All  timely  applications 
will  be  ruled  on  by  the  Hearing  Officer. 
Late  interventions  are  strongly 
disfavored.  Opposition  to  an  untimely 
petition  to  intervene  shall  be  filed  and 
received  by  BPA  within  two  days  after 
service  of  the  petition. 

B.  Developing  the  Record 

The  record  will  include,  among  other 
things,  the  transcripts  of  all  hearings, 
any  written  material  submitted  by  the 
parties,  documents  developed  by  BPA 
staff,  BPA's  envirorunental  analysis  and 
comments  accepted  on  it,  and  other 
material  accepted  into  the  record  by  the 
Hearing  Officer.  The  Hearing  Officer 
then  will  review  the  record,  will 
supplement  it  if  necessary,  and  will 
certify  the  record  to  the  Administrator 
for  decision.  Given  the  need  for  the  SN 
CRAC  adjustment  to  be  in  place  by 
October  1,  2003,  the  Administrator 
directs  the  Hearing  Officer  to  conclude 
the  hearing  process  no  later  than  July 
10,  2003  so  as  to  allow  BPA  sufficient 
time  to  comply  with  18  CFR  part  300. 

The  Adpunistrator  will  develop  final 
proposed  rates  based  on  the  entire 
record,  including  the  record  certified  by 
the  Hearing  Officer,  comments  received 
from  participants,  other  material  and 
information  submitted  to  or  developed 
by  the  Administrator,  and  any  othOT 
conunents  received  diuing  the  rate 
development  process.  The  basis  for  the 
final  proposed  rates  first  will  be 
expressed  in  the  Administrator's  Draft 
ROD.  Parties  will  have  an  opportiuiity 
to  respond  to  the  Draft  ROD  as  provided 
in  BPA's  Procedures.  The  Administrator 


will  serve  copies  of  the  Final  ROD  on 
all  parties.  At  the  conclusion  of  the  rate 
proceeding,  BPA  will  file  the  SN-03  rate 
proposal  with  FERC  for  confirmation 
and  approval. 

BPA  must  continue  to  meet  with 
customers  in  the  ordinary  course  of 
business  during  the  rate  case.  To 
comport  with  the  rate  case  procedural 
rule  prohibiting  ex  parte 
communications,  BPA  will  provide 
notice  of  meetings  involving  rate  case 
issues  for  participation  by  all  rate  case 
parties.  Parties  should  be  aware, 
however,  that  such  meetings  may  be 
held  on  very  short  notice  and  they 
should  be  prepared  to  devote  the 
necessary  resources  to  participate  fully 
in  every  aspect  of  the  rate  proceeding. 
Consequently,  parties  should  be 
prepared  to  attend  meetings  every  day 
during  the  course  of  the  rate  case. 

Part  IV— BPA's  Proposed  Solution  to 
the  Cost  Recovery  Problem 

A.  Introduction 

As  noted  earlier,  the  Administrator 
determined  that  in  spite  of  the 
significant  cost  cutting  identified  in  the 
Financial  Choices  process.  BPA  has  less 
than  a  50  percent  probability  of  meeting 
its  Treasury  payment  obligations.  On 
February  7.  2003,  the  Administrator  sent 
a  letter  to  rate  case  parties  and  other 
interested  individuals  explaining  the 
continued  deterioration  of  BPA's 
financial  situation  and  aimouncing  the 
triggering  of  the  SN  CRAC  process. 

BPA  is  proposing  a  three-year  variable 
SN  CRAC  adjustment  to  power  rates, 
which  has  a  cap  limiting  the  amount  of 
revenues  that  can  be  collected  each 
year.  Under  BPA's  proposal,  in  August 
of  each  year,  the  level  of  SN  CRAC  for 
the  next  fiscal  year  will  be  determined, 
based  on  the  then-current  forecast  of 
PBL's  acciunulated  net  revenues  (ANR) 
for  the  end  of  the  then-current  fiscal 
year.  The  annual  average  expected  value 
for  the  SN  CRAC  is  about  30  percent 
above  May  2000  base  rates.  The 
adjustment  in  a  particular  year  could  be 
as  high  as  41  percent  or  as  low  as  zero, 
depending  on  PBL's  financial  condition 
as  reflected  in  BPA's  forecasted  ANR. 

These  percentages  do  not  reflect  the 
overall  rate  increase  customers  can 
expect  after  the  implementation  of 
PBL's  proposed  SN  CRAC  because  of  the 
interaction  among  the  three  CRACs.  The 
total  power  rate  customers  will  pay  will 
reflect  chaises  to  the  LB  and  FB  CRACs 
and  the  proposed  SN  CRAC.  While  it 
will  vary,  the  resulting  total  rate  is 
expected  to  be  about  16  percent,  on 
average,  above  FY2003  rates  (which 
include  LB  and  FB  CRACs)  for  the 
remainder  of  the  rate  period. 


B.  Safety-Net  Cost  Recovery  Adjustment 
Clause  Design 

BPA's  SN  CRAC  proposal  uses  a 
Treasiuy  payment  probability  measure 
different  from  that  used  in  prior  rate 
cases.  BPA  is  concerned  that  a  rate 
increase  of  the  magnitude  necessary  to 
achieve  the  80-88  percent  five-year  TPP 
standard  used  to  establish  the  WP-02 
rates  is  not  sustainable  in  the  current 
economy.  Therefore,  BPA  is  proposing 
to  relax  the  standard,  but  at  the  same 
time  provide  sufficient  eissurance  that 
by  the  end  of  the  rate  period  BPA  will 
have  a  high  probability  of  making  its 
payment  to  the  U.S.  Treasury.  This 
assurance  will  be  met  in  part  by  an 
additional  criterion  that  the  PBL 
expected  net  revenues  for  the  entire  rate 
period  (FY  2002-2006)  will  be  zero  or 
greater.  For  the  next  general  rate 
proceeding,  BPA  intends  to  return  to  its 
long-term  goal  of  88  percent  TPP. 

In  January  1993.  BPA  adopted  a  10- 
Year  Financial  Plan  that  included  a  TPP 
standard  for  use  in  setting  BPA's  rates. 
At  that  time.  BPA  typically  had  two- 
year  rate  periods  and  the  TPP  standard 
called  for  achieving  a  95  percent 
probability  that  BPA  would  make  all  of 
its  Treasury  payments  in  that  rate 
period  on  time  and  in  full.  BPA's  1996 
rates  were  set  to  cover  a  five-year 
period,  and  in  that  process,  the  95 
percent  probability  was  translated  into 
an  88  percent  five-year  TPP  that 
provided  comparable  assurance  of 
timely  repayment.  The  Fish  and 
Wildlife  Funding  Principles  guided  the 
development  of  power  rates  for  the  FY 
2002-2006  rate  period.  In  the  Fish  and 
WildUfe  Funding  Principles,  the 
standard  for  that  five-year  TPP  was 
allowed  to  be  in  the  range  of  80  to  88 
percent  in  light  of  the  economic  burden 
that  achieving  thefuU  88  percent  TPP 
would  impose  o*H|^acific  Northwest 
region.  * 

Specifically  for  the  SN  CRAC 
proceeding,  BPA  is  proposing  to  use 
three  payment  probability  criteria  in 
lieu  of  the  long-term  goal,  mentioned 
above,  including  the  net  revenue 
criterion.  BPA  does  not  intend  to 
replace  the  88  percent  standard,  biit  is 
proposing  these  three  alternative 
standards  in  this  SN-03  process  in  order 
to  meet  the  twin  goals  of  moving  toward 
a  financially  healthier  BPA  while 
limiting  the  effect  on  a  fragile  economy. 
The  first  criterion  is  a  50  percent 
probalftlity  that  BPA  can  make  all  of  its 
Treasury  payments  in  the  FY  2004-2006 
three  year  period.  This  is  relaxed  from 
87.5  percent,  which  is  the  three-year 
probability  that  corresponds  to  80 
percent  for  a  five-year  period.  The 
second  standard,  a  Treasury  Recovery 


Probability  (TRP),  requires  that  the 
calculated  probability  that  BPA  vdll  be 
able  to  make  all  of  its  FY  2006  payments 
to  the  U.S.  Treasury,  including 
repayment  of  any  amounts  missed  in 
years  FY  2003-2005,  is  at  least  80 
percent.  The  third  standard  requires  that 
net  revenues  over  the  FY  2002-2006 
period  are  zero  or  greater.  These  criteria 
provide  a  high  level  of  assurance  that 
BPA's  obligations  to  the  U.S.  Treasury 
will  be  satisfied  by  the  end  of  FY  2006> 

C.  BPA's  Proposal 

The  proposed  SN  CRAC  design  is 
similar  to  the  existing  FB  CRAC  as 
described  in  the  2002  GRSPs.  The 
proposed  SN  CRAC  is  a  temporary, 
upward  adjustment  to  posted  power 
rates  based  on  the  level  of  end-of-year 
ANR  in  the  generation  function,  as 
defined  in  the  section  on  the  FB  CRAC 
in  the  2002  GRSPs.  The  August  forecast 
of  ANR  or  each  fiscal  year  from  2003- 
2005  is  compared  to  the  SN  CRAC 
threshold  applicable  to  that  fiscal  year. 
If  the  forecasted  ANR  is  below  the 
threshold,  an  SN  CRAC  rate  adjustment 
will  be  implemented  to  collect  either 
the  amount  of  the  difference  between 
the  forecasted  ANR  and  the  threshold, 
or  an  annual  cap,  whichever  is  smaller. 
The  proposed  SN  CRAC  rate  adjustment 
will  be  determined  annually,  go  into 
effect  on  October  1  of  each  year,  and  be 
in  effect  for  the  remainder  of  that  fiscal 
year.  The  adjustment  vtrill  be  applied  to 
the  appropriate  rates  for  the  12-month 
fiscal  year. 

The  ANR  threshold  levels  for  the 
remaining  three  years  of  the  rate  period 
are:  $-400  million  for  FY  2004,  $  - 140 
million  for  FY  2005,  and  $5  million  for 
2006.  'The  annual  cap  is  $470  million. 

Consistent  with  the  2002  GRSPs,  the 
SN  CRAC  applies  to  power  customers 
imder  the  following  firm  power  rate 
schedules: 

1.  PF  Preference  (PF  excluding  Sfice), 
PF  Exchange  Program,  and  PF  Exchange 
Subscription; 

2.  Industrial  Firm  Power  (IP-02). 
including  purchases  under  the  - 
Industrial  Firm  Power  Targeted 
Adjustment  Charge  (IPTAC)  and  Cost- 
Based  Index  Rate; 

3.  Residential  Load  (RL-02), 
including  both  actual  power  deliveries 
and  the  monetary  benefits  of  any 
Residential  Exchange  Program  (REP) 
Settlement; 

4.  New  Resource  Firm  Power  (NR-02); 
and 

5.  Subscription  purchases  imder  Finn 
Power  Products  and  Services  (FPS). 

The  SN  CRAC  does  not  apply  to: 
1.  Pre-Subscription  Contracts  (to  the 
extent  prohibited  by  contract); 
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2.  Seasonal  and  Irrigation  Mitigation 
Contracts:  or 

3.  Slice  Purchases. 

D.  Summary  of  Supporting  Study 

There  will  be  one  study  with  seven 
chapters  supporting  BPA's  SN  CRAC 
proposal.  Chapter  1  describes  PBL's 
financial  conditions  and  an  overview  of 
BPA's  SN  CRAC  proposal.  Chapter  2 
describes  the  methodology  for  PBL's 
loads  and  sales  forecasts.  It  also 
includes  the  assumptions  used  in  the 
development  of  the  hydro  regulation 
study  and  other  resources.  Chapter  3 
contains  BPA's  generation  revenue 
requirement  including  a  forecast  of 
generation  expenses.  Chapter  4 
describes  the  analysis  that  quantiHes 
PBL's  net  revenue  risk.  Chapter  5 
describes  the  methodology  and  resulting 
forecast  of  PBL's  secondary  revenues. 
Chapter  6  contains  PBL's  revenue 
forecast  at  current  and  proposed  rates, 
and  chapter  7  describes  the  Tool  Kit 
model,  the  SN  CRAC  proposed  design 
and  the  associated  GRSPs. 

Part  V— The  Amended  2002  GRSPs 

Safety-Net  Cost  Recovery  Adjustment 
Clause  (SN  CRAC) 

The  SN  CRAC  applies  to  power 
purchases  under  the  following  hrm 
power  rate  schedules:  PF  (Preference 
(excluding  Slice).  Exchange  Program 
and  Exchange  Subscription]:  Industrial 
Firm  Power  (IP-02),  including 
purchases  under  the  Industrial  Firm 
Power  Targeted  Adjustment  Charge 
(IPTAC)  and  Cost-Based  Index  Rate: 
Residential  Load  (RL-02)  (including 
both  actual  power  deliveries  and  the 
900  aMW  of  monetary  benefits  luider 
the  financial  portion  of  any  REP 
Settlement,  buy-downs  and  load 
reduction  agreements):  New  Resource 
Firm  Power  (NR-02);  and  subscription 
purchases  under  Firm  Power  Products 
and  Services  (FPS).  The  SN  CRAC  does 
not  apply  to  power  purchases  under 
Pre-Subscription  contracts  to  the  extent 
prohibited  by  such  contracts,  to  BPA's 
current  contractual  obligations  for 
Seasonal  and  Irrigation  Mitigation  sales 
including  for  any  eligible  customer  that 
converts  from  Slice  to  another  BPA 
product,  or  to  purchases  under  the  PF 
Slice  Rate. 

A.  Formula  for  Calculation  of  the 
Safety-Net  Cost  Recovery  Adjustment 
Clause 

By  August  of  each  fiscal  year  (FY 
2003-2005)  immediately  prior  to  each 
fiscal  year  of  the  remainder  of  the  rate 
period  (i.e..  FY  2004-2006).  a  forecast  of 
that  end-of-year  Accumulated  Net 
Revenue  (ANR)  will  be  completed.  BPA 


will  compare  the  forecasted  ANR  to  the 
SN  CRAC  Threshold  applicable  to  that 
year  to  determine  the  SN  CRAC,  to  be 
implemented.  If  the  ANR  at  the  end  of 
the  forecast  year  falls  below  the  SN 
CRAC  Threshold  appficable  to  that 
fiscal  year,  an  SN  CRAC  rate  adjustment 
will  be  implemented.  That  SN  CRAC 
.  rate  adjustment  will  go  into  effect 
beginning  in  October  of  the  upcoming 
fiscal  year  (FY  2004-2006). 

The  Revenue  Amount  will  be 
determined  by  the  following  formula: 

Revenue  Amount  is  the  lower  of: 

SN  CRAC  Threshold  minus  forecasted 

ANR:  or 
The  annual  Maximum  Planned 

Recovery  Amount,  $hown  in  Table 

A  below. 

Where  Revenue  Amount  is  the 
amount  of  additional  revenue  that  an 
adjustment  in  rates  imder  SN  CRAC  is 
intended  to  generate  during  the  one  year 
period  that  the  rate  adjustment  is 
effective. 

Where  SN  CRAC  Threshold  is  the 
ANR  level  below  which  a  rate 
adjustment  is  determined.  The 
thresholds  specified  for  the  end  of  FY 
2003.  2004,  and  2005  are  shown  in 
Table  A. 

Where  ANR  is  generation  function  net 
revenues,  as  accumulated  since  1999.  at 
the  end  of  each  of  the  fiscal  years  2003- 
2005.  The  forecast  of  ANR  through  the 
end  of  each  fiscal  year  will  be  calculated 
and  used  to  determine  if  the  threshold 
has  been  reached  and  the  Revenue 
Amount  needed.  Net  revenues  for  any 
given  fiscal  year  are  accrued  revenues 
less  accrued  expenses,  in  accordance 
with  Generally  Accepted  Accounting 
Principles,  with  the  following  two 
exceptions.  First,  for  purposes  of 
determining  if  the  SN  CRAC  threshold 
has  been  reached,  actual  and  forecasted 
expenses  will  include  BPA  expenses 
associated  with  Energy  Northwest  debt 
service  as  forecasted  in  the  WP-02  Final 
Studies.  Second,  the  impact  of  adopting 
Financial  Accounting  Standard  133, 
Accounting  for  Derivative  Instruments 
and  Hedging  Activities,  will  not  be 
considered  in  determining  if  the  SN 
CRAC  threshold  has  been  reached.  Only 
generation  function  actual  and 
forecasted  revenues  and  expenses  that 
are  associated  with  the  production, 
acquisition,  marketing,  and 
conservation  of  electric  power,  will  be 
included  in  determinations  under  the 
SN  CRAC.  Accrued  revenues  and 
expenses  of  the  transmission  function 
are  excluded.  Impacts  of  forecasted 
revenues,  positive  or  negative,  from 
contractual  tnie-up  pursuant  to  the  Slice 
Agreement  shall  be  included  in  the 


revenue  forecast  when  determining  the 
SN  CRAC. 

Where  Maximum  Planned  Recovery 
Amount  is  the  maximum  annual 
amount  planned  to  be  recovered 
through  the  SN  CRAC. 

Table  A 
[Dollars  in  millions] 


End  of  fiscal 
year 

SN  CRAC 

threshold 

(ANR) 

Maximum 
Planned 

Recovery 
Amount 

(Beginning 

October) 

2003 

2004 

2005 

$-400 

-140 

5 

$470 
470 
470 

Once  the  Revenue  Amount  is 
determined,  that  amount  will  be 
converted  to  the  SN  CRAC  Percentage. 
The  SN  CRAC  Percentage  is  the 
percentage  adjustment  in  customers' 
rates  (not  including  LB  CRAC  or  FB 
CRAC)  in  each  of  the  firm  power  rate 
schedules  listed  above.  This  percentage 
will  be  applied  to  generate  the 
additional  SN  CRAC  revenue. 

The  SN  CRAC  Percentage  will  be 
determined  by  the  following  formula: 

SN  CRAC  Percentage  = 

Revenue  Amount 

Divided  by  SN  CRAC  Revenue  Basis 

SN  CRAC  Revenue  Basis  is  the  total 
generation  revenue  (not  including  LB 
CRAC  or  FB  CRAC)  for  the  loads  subject 
to  SN  CRAC  for  the  fiscal  year  in  which 
the  SN  CRAC  implementation  begins, 
based  on  the  then  most  current  revenue 
forecast.  Each  non-Slice  product's  total 
charge  for  energy,  demand,  and  load 
variance  will  be  adjusted  by  this  CRAC 
percentage  amount. 

Payment  under  the  SN  CRAC  rate 
adjustment  will  be  due  monthly  from 
November  (for  the  October  billing 
period)  through  October  of  the  following 
year. 

In  August  prior  to  the  beginning  of 
each  fiscal  year  of  the  rate  period  (FY 
2004-2006),  the  Administrator  will 
compare  the  ANR  forecast  at  the  end  of 
that  current  fiscal  year  to  that  year  SN 
CRAC  Threshold.  The  customers  will  be 
billed  in  accordance  with  the  SN  CRAC 
adjustment. 

Each  customer  will  be  notified,  on  or 
about  September  1st,  of  the  percentage 
adjustment  in  rates  due  to  the  SN  CRAC. 
The  rates  used  to  calculate  the 
customers'  bills  for  the  following 
October  through  September  for  FY 
2004-2006,  will  reflect  the  SN  CRAC 
adjustment. 


B.  Retriggering  of  the  SN  CRAC 

The  SN  CRAC  will  be  retriggered  if 
the  Administrator  determines  that,  after 
implementation  of  the  FB  CRAC,  the 
currently  active  SN  CRAC,  and  any 
.forecast  of  Augmentation  True-Ups, 
either  of  the  following  conditions  exists: 

•  BPA  forecasts  a  50  percent  or 
greater  probability  that  it  will 
nonetheless  miss  a  payment  to  the  U.S. 
Treasury  or  other  creditor,  or 

•  BPA  has  missed  a  payment  to  the 
U.S.  Treasury  or  has  satisfied  its 
obligation  to  the  U.S.  Treasury  but  has 
missed  a  payment  to  any  other  creditor. 

A  retriggering  of  the  SN  CRAC  will 
result  in  an  upward  adjustment  to 
posted  power  rates  listed  above  by 
modifying  the  SN  CRAC  parameters  that 
are  currently  in  use.  BPA  will  propose 
changes  to  the  SN  CRAC  parameters  that 
will,  to  the  extent  market  and  other  risk 
factors  allow,  achieve  a  high  probability 
that  the  remainder  of  Treasury 
payments  during  the  FY  2002-2006  rate 
period  will  be  made  in  full.  BPA's 
proposal  could  include  changes  to  the 
Revenue  Amoimt,  the  Cap,  the 
Threshold,  the  duration  (the  length  of 
time  the  SN  CRAC  would  be  in  place, 
which  could  be  more  than  one  year), 
and  the  timing  of  collection.  The 
additional  revenue  to  be  generated  by 
the  SN  CRAC  will  be  collected  through 
a  percentage  adjustment  in  applicable 
rates  and  a  commensurate  decrease  in 
the  financial  portion  of  the  Residential 
Exchange  Settlement.  In  addition  to  the 
revenue  generated  by  the  SN  CRAC, 
BPA's  payments  for  lOU  load  reductions 
will  be  reduced  in  accordance  with 
contractual  provisions. 

a.  SN  CRAC  Notification  Process.  At 
the  time  the  Administrator  determines 
that  the  SN  CRAC  has  retriggered,  BPA 
will  send  woitten  notification  of  the 
determination  to  customers  that 
purchase  power  under  rates  subject  to 
the  SN  CRAC  and  to  interested  parties. 
Such  notification  shall  include  the 
documentation  used  by  BPA  to 
determine  that  the  SN  CRAC  has 
retriggered,  the  amount  of  any  forecast 
shortfall,  and  the  time  and  location  of  a 
workshop  on  the  SN  CRAC. 

The  pm-pose  of  the  SN  CRAC 
workshop  will  be  to  discuss  with 
customers  and  interested  parties  the 
cause  of  the  shortfall,  and  any  proposed 
changes  to  the  SN  CRAC  that  will 
achieve  a  high  probability  that  the 
remainder  of  Treasury  payments  diu-ing 
the  FY  2002-2006  rate  period  will  be 
made  on  time.  In  determining  which 
proposal  to  include  in  its  initial 
proposal  in  the  SN  CRAC  Section  7(i) 
proceeding,  BPA  will  give  priority  to 
prudent  cost  management  and  other 


options  that  enhance  Treasury  Pajmient 
Probabihty  while  minimizing  changes  to 
the  SN  CRAC. 

b.  SN  CRAC  Hearing  Process.  As  soon 
as  practicable  after  a  determination  that 
the  SN  CRAC  has  retriggered,  BPA  will 
publish  a  Federal  Register  Notice 
initiating  an  expedited  hearing  process 
to  be  conducted  in  accordance  with 
Section  7(i)  of  the  Northwest  Power  Act. 
The  hearing  shall  be  completed  within 
40  days,  unless  a  different  duration  is 
agreed  to  by  BPA  and  the  parties.  Upon 
completion  of  such  hearing,  BPA  wiU 
submit  the  following  dociunentation  to 
FERC  in  support  of  a  request  for  review 
and  confirmation:  Statements  A  through 
F  from  the  2002-2006  BPA  Wholesale 
Power  Rate  Adjustment  Proceedings, 
Separate  Accounting  Analyses,  current 
and  revised  revenue  tests,  the  proposed 
revisions  to  the  SN  CRAC  parameters 
and  the  administrative  record  compiled 
by  BPA  in  the  SN  CRAC  proceeding. 

The  changes  to  the  SN  CRAC 
parameters  shall  take  effect  60  days 
from  filing  with  FERC  unless  FERC 
orders  otherwise  prior  to  that  time. 

Issued  in  Portland,  Oregon,  on  March  6, 
2003. 

Stephen  I.  Wright. 

Administrator  and  Chief  Executive  Officer, 
Bonneville  Power  Administration. 
(FR  Doc.  03-6091  Filed  3-12-03;  8:45  am) 
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taken,  but  will  nof  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  numtier  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  \mder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  20  days  from  the  date 
of  publication  in  the  Federal  Register. 

Magalie  R.  Salas^ 

Secretary. 

[FR  Doc.  03-6000  Filed  3-12-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AC03-20-000] 

American  Electric  Power  Service 
Corporation;  Notice  of  Filing 

March  7,  2003. 

Take  notice  that  on  January  29,  2003, 
American  Electric  Power  Service 
Corporation  (AEP)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  a  letter 
addressed  to  John  M.  Delaware,  Chief 
Accountant  of  the  Commission, 
requesting  authorization  to  retain  and 
recognize  as  a  regiUatory  asset  Regional 
Transmission  Organization  (RTO) 
formation/integration  cost  deferrals. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the  ■ 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0a-28»-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  CtMnges  in  FERC  Gas  Tarlfr 

March  6,  2003. 

Take  notice  that  on  February  28,  2003, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1  (Tariff), 
the  following  tariff  sheets  proposed  to 
become  effective  March  1 ,  2003: 

Fifty-Fiflh  Revised  Sheet  No.  8. 
Fifty-Fifth  Revised  Sheet  No.  9. 
Fifty-Fourth  Revised  Sheet  No.  13. 
Sixty-Sixth  Revised^Sheet  No.  18. 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $3.1  million 
of  above-qaarket  costs  that  are  associated 
with  its  obUgations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  part  284  firm 
transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
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Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  the  proposed 
changes  would  increase  current 
quarterly  Above-Market  Dakota  Cost 
recoveries  from  $2,326,128  to 
$3,091,394. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
held  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  Filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  March 
12.  2003. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doc.  03-6030  Filed  3-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociiet  No.  RPt)3-289-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

March  6.  2003. 

,  Take  notice  that,  on  February  28, 
2003,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Sixty-Seventh  Revised  Tariff  Sheet 
No.  18,  proposed  to  become  effective 
March  1,003. 


ANR  states  that  the  above-referenced 
tariff  sheet  is  being  Hied  to  implement 
the  annual  reconciliation  of  the  recovery 
of  its  Above-Market  Dakota  Costs,  as 
required  by  its  tariff  recovery 
mechanism.  ANR  advises  that  the  filing 
proposes  a  reservation  surcharge 
adjustment  of  $0,012  applicable  to  its 
currently  effective,  firm  service  Rate 
Schedules.  Piirsuant  to  this  surcharge, 
ANR  proposes  to  recover,  over  the 
twelve  month  period  of  March  1,  2003 
to  February  29.  2004,  the  $645,001  of 
Above-Market  Dakota  Cost  under 
collections,  inclusive  of  interest,  which 
are  reflected  in  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-6031  Filed  3-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RPOd-290-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  6,  2003. 

Take  notice  that  on  February  28,  2003, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective 
April  1,2003: 

Nineteenth  Revised  Sheet  No.  19. 
Ninth  Revised  Sheet  No.  68H. 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  comply 
with  the  annual  re-determination  of  the 
levels  of  "Transporter's  Fuel  Use  (%)". 
as  required  by  ANR's  currently  effective 
tarifi.  In  accordance  with  Section  1.68  of 
the  General  Terms  and  Conditions  in 
ANR's  tariff,  the  annual  re-determined 
percentages  are  based  upon  ANR's  most 
recent  three  (3)  calendar  years' 
experience  of  compressor  fuel  usage 
(2000,  2001  and  2002),  and  most  recent 
four  (4)  years'  experience  of  Lost  and 
Unaccounted  For  gas  (1999,  2000,  2001 
and  2002). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8650.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 


Comment  Date:  March  12.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6032  Filed  3-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP03-57-000] 

El  Paso  Natural  Gas  Company;  Notica 
of  Application 

March  7,  2003. 

Take  notice  that  on  February  27.  2003. 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.  O.  Box  1087.  Colorado  Springs. 
Colorado  80944  filed  in  Docket  No. 
CP03-5  7-000,  an  application  pursuant 
to  sections  7(b)  and  7(c)  of  the  Natural 
Gas  Act  (NGA).  as  amended,  and  part 
157  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  for  permission  and 
approval  to  abandon,  by  removal, 
certain  existing  mainline  compression 
facilities,  with  appurtenances,  and  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  new  mainline 
compression  facilities,  with 
appurtenances,  all  located  at  El  Paso's 
existing  Bondad  Compressor  Station  in 
La  Plata  Coimty,  Colorado  (Bondad 
Expansion  Project),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http.//ivww./en:.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659. 

El  Paso  states  that  it  is  proposing  to 
imdertake  the  following  activities  at  its 
existing  Bondad  Compressor  Station 
located  in  La  Plata  Coimty.  Colorado: 

(1)  Abandon  two  existing  Solar 
Centaur  T4000  simple  cycle  gas  tiwbine 
engines  and  one  Solar  Centaur  T3550 
simple  cycle  gas  turbine  engine  which 
have  a  combined  horsepower  rating  of 
10.740  (ISO),  with  appurtenant 
equipment. 

(2)  Replace  the  three  existing  Solar 
Centaur  simple  cycle  gas  turbine 
engines  with  two  Solar  Centaur  50- 
T6100L  simple  cycle  gas  turbine  engines 
and  one  Solar  Centaur  50S-T6100 


SoLoNox  simple  cycle  gas  turbine 
engine,  with  appurtenances,  which  have 
a  combined  horsepower  rating  of  18.390 
(ISO).^  The  Solar  Centaur  50S-T6100 
simple  cycle  gas  tvu-bine  engine  is 
equipped  wiA  air  emission-lowering 
SoLoNox  technology. 

(3)  Restage  the  three  existing^ 
compressor  units  at  the  Bondad 
Compressor  Station.  The  compressors 
will  be  disassembled  and  the  single 
stage  aerodynamic  assembly  of  each 
compressor  will  be  removed  and 
exchanged  with  a  two  stage  assembly. 
Li  its  application.  El  Paso  states  that 
it  has  designed  the  Bondad  Expansion 
Project  to  permit  El  Paso  to  offer 
additional  firm  transportation  capacity 
on  a  defined  receipt/delivery  point  basis 
of  up  to  140.000  Mcf  per  day.  while 
continuing  to  meet  the  current  transport 
capacity  needs  of  its  existing  shippers 
(approximately  585.5  MMcf  per  day). 
According  to  El  Paso,  this  additional 
firm  capacity  will  be  offered  from 
receipt  points  upstream  of  the  Bondad 
Compressor  Station  to  a  proposed  new 
delivery  point  located  near  its  existing 
Blanco  Compressor  Station  located  in 
San  Juan  County,  New  Mexico.  Since 
this  new  increment  of  firm  capacity  is 
only  available  to  the  Blanco  area,  El 
Paso  states  that  the  project  will  not 
create  additional  mainline  capacity  out 
of  the  San  Juan  Basin. 

In  support  of  the  Bondad  Expansion 
Project,  El  Paso  states  that  it  has  entered 
into  a  binding  firm  Transportation 
Service  Agreement  with  BP  Energy 
Company  (BP)  for  the  transportation  of 
gas  on  El  Paso's  existing  Ignacio  Lines 
,  from  any  point  of  receipt  in  the  Bondad 
Pooling  Area  to  the  Blanco  Delivery 
Point.  El  Paso  also  states  that  the 
contract  demand  under  this  TSA  equals 
the  proposed  140,000  Mcf  per  day 
increase  in  design  capacity  for 
transportation  on  the  Bondad  System. 

El  Paso  states  that  the  cost  for  the 
Bondad  Expansion  Project  is 
approximately  $7,307,700  and  El  Paso 
plans  to  place  the  proposed  facilities  in 
service  by  April  1.  2004. 

Any  questions  concerning  this 
application  may  be  directed  to  Robert  T. 
Tomlinson,  Director.  Regulatory  Affairs, 
El  Paso  Natiu-al  Gas  Company,  P.  O.  Box 
1087.  Colorado  Springs.  Colorado. 
80944,  at  (719)  520-3788  or  fax  (719) 
520-4318;  or  to  Judy  A.  Heineman,  Vice 
President  and  General  Counsel,  El  Paso 
Corporation — Western  Pipelines 
Division,  P.  O.  Box  1087,  Colorado 
Springs,  Colorado,  80944,  at  (719)  520- 
4829  or  fax  (719)  520--1898. 


'  Note  that  El  Paso  is  seeking  abandonment 
authorization  for  the  three  units  that  will  be 
replaced.  El  Paso  will  exchange  the  existing  units 
for  the  three  units  with  the  manufacturer. 


There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regidatory  Commission.  888  First 
Street.  NE..  Washington,  DC  20426.  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
rules  of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings     ■ 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  miake  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper,  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encoxirages  electronic  filings. 
If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commis^on  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 
Comment  Date:  March  28,  2003.- 

Magalie  R.  Salas,    , 

Secretary. 

[FR  Doc.  03-6001  Filed  3-12-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-298-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Request  for 
Emergency  Waiver 

March  7.  2003. 

Take  notice  that  on  March  6,  2003, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  a  request 
for  emergency  waiver  of  its  tariff  to  be 
effective  during  the  curtailment  period 
resulting  from  a  recent  force  majeure 
event  on  Great  Lakes'  system.  Great 
Lakes  declared  force  majeure  on  its 
system  because  of  a  major  failure  on  one 
of  its  compressor  units  located  at  a 
Shelvin,  Minnesota  compressor  station. 
The  event  resulted  in  curtailment  of 
firm  transportation  service  offered 
under  Great  Lakes"  FERC  Gas  Tariff. 

Great  Lakes  states  that  it  provides  hrm 
transportation  to  shippers  some  of 
which  serve  communities  and  industrial 
customers  that  have  no  other  natural  gas 
pipeline  facilities  accessing  their  areas 
(sole  source  customers)  and  that 
curtailment  of  these  customers  could 
potentially  result  in  adverse 
consequences  to  these  shippers. 

Great  Lakes  states  that  under  section 
'11.4  of  the  general  terms  and  conditions 
of  its  Tariff,  all  Category  A  firm  shippers 
are  curtailed  equally  pro-rata  based 
upon  scheduled  nominations.  Great 
Lakes  states  further  that  its  Tariff  does 
not  address  service  to  a  shipper  serving 
a  sole  source  customer  except  insofar  as 
that  shipper  meets  the  definitions  for 
Category  A. 

Great  Lakes  states  that  the  requested 
waiver  will  permit  Great  Lakes  to  ensure 
service  to  those  communities  and 
industrial  customers  whose  supply  must 
be  delivered  by  means  of  Great  Lakes' 
facilities  and  that  the  waiver  will  have 
a  de  minimus  impact  on  the  remaining 
shippers  whose  capacity  is  affected  by 
the  force  majeure  event  and  whose 
capacity  is  curtailed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  hling  should  Hie  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http://      " 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Comment  Date:  March  14,  2003. 

Magalie  R.  Salas, 

Secretory. 

(PR  Doc.  03-6005  Filed  3-12-03;  8:45  am) 

BILLMQ  code  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP03-256-001] 

Honeoye  Storage  Corporation;  Notice 
of  Proposed  Change  in  FERC  Gas 
Tariff 

March  6.  2003. 

Take  notice  that  on  February  28,  2003 
Honeoye  Storage  Corporation  (Honeoye) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  lA,  a 
revised  tariff  sheet  to  be  effective  April 
1,  2003.  The  revised  tariff  sheet  is 
designated  as:Second  Revised  Sheet  No. 
105  Superseding  First  Revised  Sheet  No. 
105 

Honeoye  states  that  the  purpose  of  the 
filing  is  to  substitute  the  above  reference 
tariff  sheet  to  correct  an  incorrect 
heading  that  was  contained  in  its  filing 
made  on  February  14,  2003.  The  text  of 
Tariff  Sheet  No.  105  is  imchanged. 
Honeoye  states  that  copies  of  the  filing 
are  being  mailed  to  Honeoye's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210ofthe 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistai\ce,  please  contact  FERC  Onfine 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  11,  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-6029  Filed  3-12-03;  8:45  am) 

BHJJNO  COOC  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -422-004] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

March  6,  2003. 

Take  notice  that  on  February  28,  2003. 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  May  1,  2003: 

Sixth  Revised  Sheet  No.  5-A. 
Third  Revised  Sheet  No.  109. 
Third  Revised  Sheet  No.  110. 
Second  Revised  Sheet  No.  110-A. 
Original  Sheet  No.  110-A.  1. 
Second  Revised  Sheet  No.  110-B. 
First  Revised  Sheet  No.  110-C. 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Preliminary  Determination  on  Non- 
Environmental  Issues  dated  February 
27,  2002,  in  Docket  No.  CPOl-422. 

Kern  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers, 
interested  state  regulatory  commissions, 
and  interveners  on  the  official  service 
list  for  Docket  No.  CPOl-422. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385. 2001  {a)(l)(iii)  and  the  * 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  Hnk. 
Protest  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6019  Filed  3-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP03-51-0001 

Natural  Gas  Pipeline  Company  of 
America;  Errata  Notice 

March  6,  2003. 

In  the  Commission's  Notice  of 
Application  issued  February  24,  2003, 
in  the  above  proceeding,  on  page  1, 
paragraph  3  of  the  notice,  in  th«  last 
sentence,  change  "requests"  to  "does 
not  request".  The  sentence  should  read: 
"Natural  states  that  the  cost  of  the 
project  is  approximately  $2.8  million 
and  Natural  does  not  request  rolled-in 
rate  treatment  for  the  new  facilities". 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-6020  Filed  3-12-03;  8:45  am] 

BILLING  cow  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2852] 

New  Yortc  State  Electric  &  Gas 
Corporation;  Notice  of  Authorization 
for  Continued  Project  Operation 

March  6,  2003. 

On  February  27,  2001,  New  York 
Electric  &  Gas  Corporation,  licensee  for 
the  Keuka  Project  No.  2852,  filed  an 
application  for  a  nonpower  license 
pursuant  to  the  Federal  Power  Act 
(FPA)  and  the  Commission's  regulations 
thereunder.  Project  No.  2852  is  located 
between  Waneta  Lake  and  Lamoka  Lake 
impoundments,  and  Keuka  Lake  in 
Steuben  and  Schuyler  Counties,  New 
York. 

The  license  for  Project  No.  2852  was 
issued  for  a  period  ending  February  28, 
2003.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  Ucense 
after  the  minor  or  minor  part  license 
expires,  imtil  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  appUcation  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2852 
is  issued  to  New  York  State  Electric  & 
Gas  Corporation  for  a  period  effective 
March  1,  2003,  through  February  29, 
2004,  or  until  the  issuance  of  a  new 
license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  March  1,  2004,  notice 
is  hereby  given  that,  pursuant  to  18  CFR 
16.18(c),  an  annual  license  under 
section  15(a)(1)  of  the  FPA  is  renewed 


automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  New  York  State  Electric  &  Gas 
Corporation  is  authorized  to  continue 
operation  of  the  Keuka  Project  No.  2852 
until  such  time  as  the  Commission  acts 
on  its  application  for  subsequent 
license. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6027  Filed  3-12-03;  8:45  ami 

BILLING  CODE  SMT-OI-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2659-011] 

PacifiCorp;  Notice  of  Meeting  To 
Discuss  Settlement  Negotiations  and 
Surrender  Application 

March  6.  2003. 

a.  Date  and  Time  of  Meeting:  March 
17,  2003;  10  a.m.  Pacific  Standard  Time. 

b.  Place:  Conference  Call. 

c.  FERC  Contact:  Bob  Easton  at 
robert.easton@ferc.gov  or  (202)  502- 
6045. 

d.  Purpose  of  Meeting:  PacifiCorp  and 
various  stakeholders  have  requested  a 
meeting  with  Commission  staff  to 
discuss  ongoing  settlement  negotiations 
which  are  anticipated  to  result  in  filing 
of  a  surrender  application  for  the 

-Powerdale  Project  (P-2659-011)  in  late 
March  or  early  April  2003.  The  project 
is  located  on  the  Hood  River  in  Hood 
River,  Oregon. 

e.  Proposed  Agenda:  (1)  Introduction 
of  participants,  (2)  PacifiCorp/ 
stakeholder  presentation  on  negotiations 
and/or  application,  (3)  Discussion,  and 
(5)  Close  Meeting. 

f.  All  local,  state,  and  federal  agencies, 
Indian  tribes,  and  other  interested 
parties  are  invited  to  join  the  conference 
call.  Please  call  Bob  Easton  at  (202)  502- 
6045  at  least  one  day  in  advance  for 
instructions  on  how  to  join  the 
conference  call. 

Magalie  R.  Salas, 

Secretary. 

(PR  D^.  03-6026  Filed  3-12-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP9»-51 8-036] 

PG&E  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Change  in  FERC  Gas  Tariff 

March  6.  2003. 

Take  notice  that  on  March  3,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing 
Fifth  Revised  Sheet  No.  15,  Second 
Revised  Sheet  No.  19.  and  First  Revised 
Sheet  No.  20  to  be  part  of  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1-A. 
GTN  states  that  these  sheets  are  being 
filed  to  reflect  the  implementation  of 
four  negotiated  rate  agreements  and  the 
removal  of  three  negotiated  rate 
agreements  that  have  expired.  GTN 
requests  that  the  Commission  accept  the 
proposed  tariff  sheets  to  be  effective 
March  1.  2003. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.21 1  of  the  Commission  s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining^he  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOniineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Comment  Date:  March  17,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-6037  Filed  3-12-03;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-024] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

March  6,  2003. 

Take  notice  that  on  March  3,  2003, 
pursuant  to  18  CFR  154.7  and  154.203. 
and  as  provided  by  section  30 
(Negotiated  Rates)  to  the  General  Terms 
and  Conditions  of  part  1  of  Questar 
Pipeline  Company's  (Questar)  FERC  Gas 
Tariff.  Questar  submitted  a  tariff  filing 
to  implement  negotiated-rate  contracts 
for  Dominion  Exploration  &  Production, 
Inc..  and  BP  Energy  Company  as 
authorized  by  Commission  orders 
issued  October  27,  1999.  and  December 
14,  1999,  in  Docket  Nos.  RP99-513,  et 
al. 

Questar  requested  waiver  of  18  CFR 
154.207  so  that  Twenty-Fifth  Revised 
Sheet  No.  7  to  First  Revised  Volume  No. 
1  of  its  FERC  Gas  Tariff  may  become 
effective  March  1,  2003. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding,  Questar's  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 


Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  17,  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-6036  Filed  3-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-293-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

March  6.  2003. 

Take  notice  that  on  February  28.  2003, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  2A 
(Volume  2A): 

Effective  April  1,2003. 
Cover  Sheet. 

Second  Revised  Sheet  No.  1. 
Second  Revised  Sheet  No.  2. 
Second  Revised  Sheet  No.  38. 
Effective  October  1 ,  2000. 
First  Revised  Sheet  No.  107. 

The  proposed  tariff  sheets  cancel  rate 
schedules  CSS-1,  CSS-2  and  ST-1  in 
Volume  2A  of  Southern's  tariff.  By  order 
dated  January  30,  2003.  in  Docket  No. 
CP03-21.  the  Commission  authorized 
the  abandonment  of  the  storage  services. 
The  storage  services  associated  with 
these  rate  schedules  were  abandoned 
upon  the  termination  of  the  primary 
term  of  the  contracts  relating  to  these 
services. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
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Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissicm's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6035  Filed  3-12-03;  8:45  am] 

BnXING  CODE  6717-01-P 


Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  March  12,  2003. 

Magalie  R.  Salas,   - 

Secretary. 

[FR  Doc.  03-6022  Filed  3-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-35-004] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Tariff  Filing 

March  6,  2003. 

Take  notice  that  on  February  28,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Nine  Greenway  Plaza, 
Houston,  Texas  77046,  tendered  for 
filing  and  acceptance  by  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  tariff  sheets  listed  in 
Appendix  A  for  inclusion  in 
Tennessee's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1. 

Tennessee  states  that  the  revised  tariff 
sheets  are  being  filed  in  accordance 
with  the  Commission's  January  29. 
2003,  order  in  the  referenced 
proceeding,  which  relates  to 
Tennessee's  previous  filings  to  revise 
certain  of  its  tariff  provisions  that 
primarily  deal  with  the  demonstration 
and  maintenance  of  creditworthiness  by 
Tennessee's  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fil^  in  accordance  with^Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  ti^e  Commission  in  the 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[Docket  No.  RP03-291-000) 

Viidng  Gas  Transmission  Company; 
Notice  of  Rling 

March  6,  2003. 

Take  notice  that  on  February  28,  2003, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  the  following  tariff  sheet  to 
become  effective  April  1,  2003: 

Third  Revised  Sheet  No.  5H. 
Fourteenth  Revised  Sheet  No.  6B. 

The  purpose  of  this  filing  is  to  make 
Viking's  annual  adjustment  to  its  Load 
Management  Cost  Reconciliation 
Adjustment  in  accordance  with  Section 
154.403  of  the  Commission's  Rules  and 
Regulations,  18  CFR  154.403,  and 
section  27  of  the  General  Terms  and 
Conditions  of  Viking's  FERC  Gas  Tariff. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission,' 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
.with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIiReSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  March  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6033  Filed  3-12-03:  8:45  am) 

MLLMG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-292-000] 

ViMng  Gas  Transmission  Company; 
Notice  of  Filing  -         ~-- 

March  6,  2003. 

Take  notice  that  on  February  28,  2003. 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Voliune 
No.  1  the  tariff  sheets  listed  on 
Appendix  A  to  become  effective  April  1 , 
2003. 

The  purpose  of  this  filing  is  to  make 
Viking's  annual  adjustment  to  its  Fuel 
and  Loss  Retention  Percentages 
("FLRP")  in  accordance  with  Section 
154.403  of  the  Conunission's  Rules  and 
Regulations,  18  CFR  154.403  (2001)  and 
section  26  of  the  General  Terms  and 
Conditions  of  Viking's  FERC  Gas  Tariff. 
Application  of  section  26  of  Viking's 
tariff  results  in  the  following  new  Fuel 
and  Loss  Retention  Percentages  for  Rate 
Schedules  FT-A.  FT-B,  FT-C,  FT-D,  IT 
and  AOT  respectively:  2.37  percent  for 
Zone  1-1,  2.90  percent  for  Zone  1-2. 
and  .58  percent  for  Zone  2-2. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  385.211  of  the  Commission's 
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Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  March  12,  2003. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-6034  Filed  3-12-03;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER03-171-004,  •!  al.] 

Entergy  Mississippi,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Filings 

March  5.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Entergy  Mississippi,  Inc. 

(Docket  Nos.  ER03-1 71-004  and  ER03-589- 
000] 

Take  notice  that  on  March  3,  2003. 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Mississippi,  Inc.,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
compliance  Interconnection  Agreement 
pages  addressing  the  interconnection  of 
South  Mississippi  Electric  Power 
Association's  Silver  Creek  generating 
facility,  in  response  to  the  Commission's 
January  31,  2003,  order  in  Entergy 
Mississippi,  Inc.,  102  FERC  161,105. 

Comment  Date:  March  24,  2003. 


2.  New  England  Power  Pool 

I  Docket  No.  ER03-2 10-003] 

Take  notice  that  on  March  3,  2003. 
ISO  New  England  Inc.,  submitted  a 
Report  of  Compliance  in  response  to  the 
January  31,  2003  order  issued  by  the 
Federal  Energy  Regulatory  Commis^sion 
in  the  above-referenced  docket. 

ISO  New  England  Inc.,  states  that 
copies  of  this  filing  have  been  served 
upon  NEPOOL  Participants  and  the 
utility  regulatory  agencies  of  the  six 
New  England  States. 

Comment  Date:  March  24.  2003. 

3.  Westar  Energy,  Inc. 

[Docket  ER03-578-0OOI 

Take  notice  that  on  March  3,  2003, 
Kansas  Gas  &  Electric  Company,  Inc. 
and  Westar  Energy,  Inc.  (collectively 
Westar)  submitted  for  filing  a  Notice  of 
Cancellation  for  Rate  Schedule  FERC 
Nos.  166,  167.  210,  212  and  246,  service 
agreements  between  Westar  and  the  City 
of  lola,  Kansas;  City  of  Fredonia, 
Kansas;  City  of  Waterville,  Kansas;  City 
of  Scranton,  Kansas;  and  City  of  Alma, 
Kansas. 

Westar  states  that  copies  of  this  filing 
were  served  on  the  City  of  lola,  Kansas; 
City  of  Fredonia,  Kansas;  City  of 
Waterville,  Kansas;  City  of  Scranton, 
Kansas;  City  of  Alma,  Kansas  and  the 
Kansas  Corporation  Commission. 

Comment  Date:  March  24,  2003. 

4.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company,  (Wisconsin) 

(Docket  No.  ER03-579-O00] 

Take  notice  that  on  March  3,  2003 
Northern  States  Power  Company 
(Minnesota),  and  Northern  States  Power 
Company  (Wisconsin)  jointly  tendered 
for  filing  revised  tariffs  sheets  to  NSP 
Electric  Rate  Schedule  FERC  No.  2, 
contained  in  Xcel  Energy  Operating 
Companies  FERC  Electric  Tariff, 
Original  Volume  Number  3.  The  revised 
tariff  sheets  provide  the  annual  update 
to  Exhibits  VII,  VIII,  and  IX  of  the 
Restated  Agreement  to  Coordinate 
Planning  and  Operations  and 
Interchange  Power  and  Energy  between 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin),  accepted  for 
filing  in  Docket  No.  ER02-808-000.  The 
NSP  Companies  request  an  effective 
date  of  January  1 ,  2003.  without 
suspension. 

The  NSP  Companies  state  that  a  copy 
of  the  filing  has  been  served  upon  the 
State  Commissions  of  Michigan, . 
Minnesota.  North  Dakota,  South  Dakota 
and  Wisconsin. 

Comment  Date:  March  24,  2003. 


5.  PacifiCorp 

[Docket  No.  ER03-582-000] 

Take  notice  that  on  March  3,  2003, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
the  2002M)3  Operating  Procedures 
under  the  Pacific  Northwest 
Coordination  Agreement. 

PacificCorp  states  that  copies  of  this 
filing  were  supplied  to  the  parties  to  the 
Pacific  Northwest  Coordination 
Agreement. 

Comment  Date:  March  24.  2003. 

6.  Entergy  Services,  Inc.,  et  al. 

[Docket  No.  ER03-583-0O0] 

Take  notice  that  on  March  3,  2003. 
Entergy  Services,  Inc.  (ESI),  on  behalf  of 
the  Entergy  Operating  Companies,  and 
EWO  Marketing  LP  (EWOM).  an 
affiliated  marketer,  filed  under  section 
205  of  the  Federal  Power  Act  for 
approval  of  two  power  purchase 
agreements  between  the  Entergy 
Operating  Companies  and  EWOM.  ESI 
and  EWOM  seek  an  effective  date  of 
April  30,  2003. 

ESI  states  that  copies  of  this  filing 
were  served  on  the  affected  state  utility 
commissions. 

Comment  Date:  March  24.  2003. 

7.  Citizens  Communications  Company 

(Docket  No.  ER03-584-000] 

Take  notice  that  on  March  3.  2003. 
Citizens  Communications  Company 
(Citizens)  tendered  for  filing  in  the 
above-referenced  docket.  Rate 
Schedules  45  and  46  applicable  to  sales- 
for-resale  service  to  Mohave  Electric 
Cooperative 

Comment  Date:  March  24,  2003. 

8.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

(Docket  No.  ER03-585-000] 

Take  notice  that  on  March  3,  2003 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret)  tendered  for 
filing  an  amendment  to  First  Revised 
Service  Agreement  No.  5  under 
Deserefs  FERC  Electric  Tariff,  Original 
Volume  1 .  The  amendment  includes  a 
second  amended  and  restated  Wholesale 
Power  Agreement  For  Large  Industrial 
Loads  (Implementing  Deseret  Rate 
Schedule  ML-COGl)  between  Deseret 
and  Moon  Lake  Electric  Association, 
Inc. 

Deseret  states  that  copies  of  this  filing 
have  been  served  upon  Deserefs 
member  cooperatives. 

Comment  Date:  March  24,  2003. 
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9.  New  York  State  Electric  &  Gas 
Corporation    ^ 

(Docket  Nos.  ER03-587-O001 

Take  notice  that  on  March  3,  2003. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
revisions  to  its  revised  retail  tariff  leaves 
relating  to  borderline  sales.  NYSEG's 
borderline  sales  contracts  and  prior 
revisions  thereto  are  part  of  FHIC  Rate 
Schedules  No.  30.  27.  28.  30.  32.  33,  and 
105. 

NYSEG  states  that^opies  of  the  filing 
have  been  served  on  all  parties  listed  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Borderline 
Utilities. 

Comment  Date:  March  24.  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Coimnission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  Ust. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online  ' 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTYi 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6021  Filed  3-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-88-002,  et  al.] 

Entergy  Services,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Filings 

March  6,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Entergy  Services,  Inc. 

[Docket  Nos.  EL02-88-002,  ER02-1 069-004, 
ER02-1151-O04,  ER02-1472-004,  and  ER02- 
2243-004] 

Take  notice  that  on  February  28.  2003. 
Entergy  Services.  Inc..  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States.  Inc..  Entergy  Louisiana.  Inc..  and 
Entergy  Mississippi.  Inc..  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
compliance  interconnection  and 
operating  agreements  with  Wrightsville 
Power  Facility.  LLC.  Plum  Point  Energy 
Associates.  LLC.  Cottonwood  Energy 
Company.  LP.  Washington  Parish 
Energy  Center.  LLC,  and  Reliant  Energy 
Choctaw  County.  LLC.  in  response  to 
the  Commission's  January  28.  2003.  and 
February  26.  2003,  order  in  Wrightsville 
Power  Facility.  LLC,  v.  Entergy 
Arkansas.  Inc..  et  al.,  102  FERC  K  61.170 
and  102  FERCI 61.212. 

Comment  Date:  March  21.  2003. 

2.  Kinder  Morgan  Michigan,  LLC  v. 
Michigan  Electric  Transmission 
Company,  LLC 

[Docket  No.  EL03-1 2-002] 

Take  notice  that  on  February  28,  2003. 
Michigan  Electric  Transmission 
Company.  LLC  (METC)  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Generator  Interconnection  &  Operating 
Agreement  with  Kinder  Morgan 
Michigan.  LLC  in  compliance  with  the 
January  29,  2003,  Commission  Order  in 
Docket  Nos.  ER02-1330.  et  al.  In 
addition  to  submitting  the  changes 
directed  by  the  Commission.  METC  also 
made  ministerial  changes  to  the 
agreement. 

METC  states  that  a  copy  was  served 
on  all  parties  compiled  on  the  official 
service  list  in  Docket  No.  EL03-12,  as 
well  as  the  Michigan  Public  Service 
Conunission. 

Comment  Date:  March  31 .  2003. 

3.  New  England  Power  Pool 

[Docket  No.  ER03-210-004] 

Take  notice  that  oh  March  3.  2003.  the 
New  England  Power  Pool  (NEPOOL) 


submitted  its  Report  of  Compliance  in 
response  to  the  requirements  of  the 
Commission's  January  31.  2003.  Order 
in  New  England  Power  Pool,  102  FERC 
161,107. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  New  England 
state  governors  and  regulatory 
commissions  and  the  Participants  in 
NEPOOL. 

Comment  Date:  March  24,  2003. 

€ 

4.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-238-002] 

Take  notice  that  on  February  14,  2003, 
New  York  Independent  System 
Operator,  Inc.,  (NYISO)  submitted  for 
filing  an  explanation  of  the  non- 
applicability  of  day-ahead  margin 
asurance  payments  to  off-dispatch 
generators  under  certain  conditions, 
pursuant  to  the  Commission's  January 
30,  2003,  Order  in  this  proceeding. 

Comment  Date:  March  17,  2003. 

5.  Washington  County  Power,  LLC 

[Docket  No.  ER03-398-0011 

Take  notice  that  on  March  4,  2003, 
Washington  County  Power.  LLC 
(Washington)  tendered  for  filing  an 
amendment  to  its  market-based  rate 
tariff  (MBR  Tariff)  filed  in  the  above- 
captioned  proceeding.  Washington 
requests  that  the  Federal  Energy 
Regulatory  Commission  make  its  MBR 
Tariff,  as  amended,  effective  on  March 
11.  2003. 

Comment  Date:  March  25,  2003. 

6.  Klondike  Wind  Power  LLC 

[Docket  No.  ER03-416-003] 

Take  notice  that  on  March  3,  2003, 
Klondike  Wind  Power  LLC  amended  its 
January  15,  2003,  name  change  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  which 
informed  the  Commission  that  on 
December  19,  2002,  the  name  of  "West 
Valley  Generation  LLC"  had  been 
changed  to  "Klondike  Wind  Power 
LLC"  in  accordance  with  18  CFR  35.16. 
The  amendment  refliects  the  addition  of 
a  notice  of  succession  filed  under  18 
CFR  131.51. 

Comment  Date:  March  24.  2003. 

7.  PPM  Energy,  Inc. 

(Docket  No.  ER03-478-0011 

Take  notice  that  on  March  3,  2003, 
PPM  Energy.  Inc.  amended  its  January 
30.  2003.  name  change  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  which  informed  the 
Commission  that  on  January  15,  2003. 
the  name  of  "PacifiCorp  Power 
Marketing.  Inc."  had  been  changed  to 
"PPM  Energy.  Inc."  in  accordance  writh 
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18  CFR  35.16.  The  amendment  reflects 
the  addition  of  a  Notice  of  Succession 
filed  under  18  CFR  131.51. 

Comment  Date:  March  24.  2003. 

8.  New  England  Power  Pool 

(Docket  No.  ER03-586-0001 

Take  notice  that  on  February  28,  2003. 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  operating 
company  affiliates.  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Power  and  Electric  Company 
and  Holyoke  Water  Power  Company 
(the  NU  Companies)  submitted  for  filing 
an  amendment  (Amendment)  to  the 
Settlement  Agreement  approved  by  the 
Commission  in  Northeast  Utilities 
Service  Company,  88  FERC  H  61,006 
(the  Settlement)  to  extend  the  rates, 
terms  and  conditions  of  the  Settlement 
for  a  period  of  90  days. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  service  list. 

Comment  Date:  March  11,  2003. 

9.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER03-588-0O0| 

Take  notice  that  on  March  4,  2003,  the 
California  Independent  System  Operator 
Corporation  (ISO)  submitted  for 
Commission  filing  and  acceptance  the 
Utility  Distribution  Company  Operating 
Agreement  (UDC  Operating  Agreement) 
between  the  ISO  and  the  City  of 
Hercules,  Califbrnia.  The  ISO  requests 
that  the  UDC  Operating  Agreement  be 
made  effective  as  of  March  1,  2003.  The 
ISO  requests  privileged  treatment, 
pursuant  to  18  CFR  388.112,  with  regard 
to  portions  of  the  filing. 

The  ISO  states  that  it  has  served 
copies  of  this  filing  upon  the  City  of 
Hercules,  California  and  the  California 
Public  Utilities  Commission. 

Comment  Date:  March  25,  2003. 

10.  New  England  Power  Pool 

(Docket  No.  ER03-59O-00O[ 

Take  notice  that  on  March  4,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
submitted  the  Ninety-Fourth  Agreement 
Amending  New  England  Power  Pool 
Agreement,  which  modifies  and  clarifies 
Attachments  L,  M,  N,  and  O,  of  the 
Restated  NEPOOL  Open  Access 
Transmission  Tariff  (the  NEPOOL 
Tariff),  the  Financial  Assurance  Policy 
for  NEPOOL  Members,  the  Financial 
Assurance  Policy  for  NEPOOL  Non- 
Participant  Transmission  Customers,  the 
NEPOOL  Billing  Policy,  and  the 
Financial  Assurance  Policy  for  Non- 
Participants  that  transact  in  the 
Financial  Transmission  Rights  (FTR) 
Auction  and/or  Secondary  FTR  Market. 


respectively,  (collectively,  the  Policies). 
NEPOOL  states  that  the  changes  to  the 
Policies:  (i)  Reflect  NEPOOL's 
experience  with  the  Policies  that  were 
implemented  in  2002;  (ii)  account  for 
certain  other  financial  assurance  issues 
that  have  arisen  since  the 
implementation  of  the  revised  Policies; 
and  (iii)  make  changes  to  the  Policies  in 
connection  with  the  upcoming 
implementation  of  Standard  Market 
Design  in  New  England.  A  May  1,  2003, 
effective  date  is  requested  for  these 
changes. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  NEPOOL 
Participants,  Non-Participant 
Transmission  Customers  and  the  New 
England  stale  governors  and  regulatory 
commissions. 

Comment  Date:  March  25,  2003. 

11.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ES03-26-000J 

Take  notice  that  on  February  28,  2003, 
PJM  Interconnection,  L.L.C.  (PJM) 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  a  long- 
term,  secured  note  in  the  amount  of 
$110  million. 

PJM  also  requests  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  Date:  March  27,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document:  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
ft«e  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  Protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6002  Filed  3-12-03;  8:45  am] 
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DEPARTMENT  OFCNERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-30-000,  et  al.] 

Illinois  Power  Company,  et  al.;  Electric 
Rate  and  Corporate  Filings 

March  7,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Illinois  Power  Company;  Illinois 
Electric  Transmission  Company,  LLC; 
Trans-Elect,  Inc. 

(Docket  Nos.  EC03-30-O00  and  ER03-284- 
000] 

Take  notice  that  on  March  4,  2003, 
Illinois  Power  Company  (Illinois 
Power),  and  Illinois  Electric 
Transmission  Company,  LLC  (lETC), 
Illinois  Transco-Holdings,  LP  (ITH)  and 
Trans-Elect,  Inc.  (Trans-Elect) 
(collectively  Trans-Elect  applicants) 
(collectively  applicants)  withdrew  that 
portion  of  the  joint  application  filed  by 
applicants  on  December  16,  2002,  in 
which  Trans-Elect  applicants  requested 
authorization  under  section  205  of  the 
Federal  Power  Act  for  certain  rate 
methodologies  and  treatments  for  the 
provision  of  open  access  transmission 
service  over  the  jurisdictional 
transmission  facilities  to  be  purchased 
from  Illinois  Power  by  lETC. 

Applicants  state  that  copies  of  this 
filing  have  been  served  on  all  affected 
state  commissions  and  customers  taking 
service  imder  Illinois  Power's  open 
access  transmission  tariff. 

Comment  Date:  March  25,  2003. 

2.  NSTAR  Electric  &  Gas  Corporation, 
et  al.  V.  New  England  Power  Pool 

(Docket  No.  EL03-25-002] 

Take  notice  that  on  March  3,  2003,  the 
New  England  Power  Pool  (NEPOOL)    ■ 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  report  of  compliance 
in  response  to  the  requirements  of  the 
Commission's  January  31,  2003,  order  in 


NSTAR  Electric  &  Gas  Corporation,  et 
al.,  102  FERC  161.107  (2003). 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  paiHes  to  that 
proceeding,  to  the  NEPOOL 
participants,  non-participant 
transmission  customers  and  the  New 
England  state  governors  and  regulatory 
commissions. 

Comment  Date:  March  31.  2003. 

3.  Wolverine  Powrer  Supply 
Cooperative,  Inc. 

[Docket  No.  ES03-27-0001 

Take  notice  that  on  February  28.  2003, 
Wolverine  Power  Supply  Cooperative. 
Inc.  (Wolverine)  submitted  an 
application  piusuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  make  short-term 
borrowings  imder  a  line  of  credit  with 
the  National  Rural  Cooperative  Finance 
Corporation  in  an  amount  not  to  exceed 
$25  million. 

Wolverine  also  requests  a  waiver  fit)m 
the  Commission's  competitive  bidding 
and  negotiated  placement  requirements 
at  18  CFR  34.2. 

Comment  Date:  March  21.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  fist. 
This  filing  is  available  for  review  at  the 
Conunission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  Unk.  The 


Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary^ 

[FR  Doc.  03-6006  Filed  3-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
RHng  WHh  the  Commission,  Soliciting 
Additional  Studies  Requests, 
Estaisiishing  Procedural  Schedule  for 
Licensing,  and  a  DeacUine  for 
Submission  of  Nnal  Amendments 

March  6,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Original  Major 
License,  constructed  project. 

b.  Project  No.:  11810-004. 

c.  Date  Filed:  January  30.  2003. 

d.  Applicant:  City  of  Augusta. 

e.  Name  of  Project:  Augusta  Canal 
Project. 

f.  Location:  Adjacent  to  the  Savannah 
River,  in  Richmond  County,  Georgia, 
near  the  town  of  Augusta,  Georgia.  The 
project  does  not  occupy  Federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant:  Max  Hicks,  Director. 
UtiUties  Department,  360  Bay  Street, 
Suite  180,  Augusta,  Georgia  30901.  (706) 
312-4121. 

i.  FERC  Contact:  Monte  TerHaar,  (202) 
502-6035  or  monte.terhaai@ferc.gov. 

'].  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jiu-isdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  enviroimiental 
document.  Agencies  who  would  like  to 
request  cooperation  status  should  follow 
the  instruction  for  filing  comments 
described  in  item  1  below. 

k.  Piu^uant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resoiuce  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factuai^basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  writh  the 
Conunission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
appUcant.  Parties  who  would  like  to 
request  additional  scientific  studies 


should  follow  the  instruction  for  filing 
conunents  described  in  item  1  below. 

I.  Deadline  for  filing  comments  on  the 
application:  60  days  from  date  of  this 
notice. 

All  documeots  (original  and  eight 
copies)  should  be  filed  with:  Magahe  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  docimients 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docimients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  doctunent  on 
that  resource  agency. 

Additional  study  requests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 
www.ferc.gov )  imder  the  "e-Filing" 
link.  After  logging  into  the  eFiling 
system,  select  "Comment  on  Filing" 
from  the  Filing  Type  Selection  screen 
and  continue  with  the  filing  process. 
The  Commission  strongly  encourages 
electronic  filings. 

m.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  The  propose  project  description: 
The  City  of  Augusta  does  not  propose  to 
construct  hydroelectric  generation 
facilities  and  the  project  would  produce 
no  power.  Augusta  is  proposing  to 
license  parts  of  the  Augusta  Canal 
system  which  pass  flows  for  use  by 
three  existing  hydroelectric  projects 
located  in  the  Augusta  Canal.  These 
projects  are  the  1.2  m^awatt  (MW) 
Enterprise  Project  (No.  2935),  the  2.475 
MW  Sibley  Mill  Project  (No.  5044),  and 
the  2.05  MW  King  Mill  Project  (No. 
9988).  The  proposed  project  would 
consist  of  the  following:  (1)  the  1,666- 
foot-long  stone-masonry  Augusta 
Diversion  Dam;  (2)  the  2,250-foot-long 
Savaimah  River  impoundment  between 
Steven's  Creek  Dam  and  the  Augusta 
Diversion  Dam;  and  (3)  the  first  level  of 
the  Augusta  Canal,  which  extends  about 
7  miles  between  the  Augusta  Diversion 
Dam  and  the  Thirteenth  Street  gates. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http  J /www. fere. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
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Support  at 

FERCOnlmeSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676.  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Georgia  State 
Historic  Preservation  Officer  as  required 
by  §  106,  National  Historic  Preservation 
Act.  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR.  part  800. 

q.  Procedural  schedule:  At  this  time 
we  do  not  anticipate  the  need  for 
preparing  a  draft  EA.  We  intend  to 
prepare  one.  multi-project 
environmental  document  which  will 
include  the  Augusta  Canal  Project  (P- 
11810),  the  Enterprise  Project  (P-2935), 
and  the  Sibley  Mill  Project  {P-5044). 
The  EA  will  include  our 
recommendations  for  operating 
procedures  and  environmental 
enhancement  measures  that  should  be 
part  of  any  license  issued  by  the 
Commission.  Recipients  will  have  60 
days  to  provide  the  Commission  with 
any  written  comments  on  the  EA.  All 
comments  filed  with  the  Commission 
will  be  considered  in  the  Order  taking 
final  action  on  the  license  applications. 
However,  should  substantive  comments 
requiring  re-analysis  be  received  on  the 
NQ'A  document,  we  would  consider 
preparing  a  subsequent  NEPA 
document. 

The  application  will  be  processed 
according  to -the  following  Hydro 
Licensing  Schedule.  Revisions  to  the 
schedule  may  be  made  as  appropriate. 
Scoping  Document  1 — March  2003 
Comments  on  Scoping  Document  1 — 

May  2003 
Issue  acceptance  letter/request 

additional  information — May  2003 
Additional  Information  Due — July  2003 
Notice  of  ready  for  environmental 

analysis/Notice  soliciting  final  terms 

and  conditions  July — 2003 
Deadline  for  Agency 

Recommendations — September  2003 
Notice  of  the  availability  of  the  EA — 

November  2003 
Public  Comments  on  EA — due  January 

2003 
Ready  for  Commission's  decision  on  the 

application — March  2004 

r.  Final  amendments  to  the 
application  must  be  filed  with  the 
Commission  no  later  than  30  days  bom 
the  issuance  date  of  the  notice  of  ready 
for  environmental  analysis. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6023  Filed  3-12-03;  8:45  am) 

BiUJNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Paper  Scoping  and  Soliciting 
Scoping  Comments 

March  6.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No. :  1 2  73-009. 

c.  Date  filed:  November  15,  2002. 

d.  Applicant:  Parowan  City. 

e.  Name  of  Project:  Center  Creek 
Hydroelectric  Project. 

f.  Location:  At  tne  confluence  of 
Center  Creek  (aka  Parowan  Creek)  and 
Bowery  Creek  (a  tributary  to  Parowan 
Creek)  near  the  City  of  Parowan,  in  Iron 
County.  Utah.  The  project  occupies 
21.43  acres  of  land  managed  by  the  U.S. 
Department  of  the  Interior.  Bureau  of 
Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Alden  C. 
Robinson,  P.E.,  Suiuise  Engineering, 
Inc.,  25  East  500  North,  Fillmore,  Utah 
84631,  (435)  743-6151  and/or  Clark 
Gates  II,  City  Manager,  Parowan  City, 
PO  Box  576,  Parowan,  Utah  84761,  (435) 
477-3331. 

i.  FERC  Contact:  Gaylord  Hoisington, 
(202) 502-6032, 
gaylord.  h  oisington  @ fere.  gov. 

j.  Deadline  for  filing  scoping 
comments  is  April  4,  2003.  All 
documents  (original  and  eight  copies) 
should  be  filed  with:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site,  http:// 
www.ferc.gov  ,  under  the  "e-Filing" 
link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  (1)  a  15- 
foot-high,  54-foot-long  concrete 


overflow  type  diversion  dam;  (2)  a 
radial  gate;  (3)  trash  racks;  (4)  a  19.9 
acre- foot  de-silting  pond;  (5)  an  18  to 
26-inch-diameter,  19,300-foot-long  steel 
penstock;  (5)  a  600-kilowatt 
powerhouse;  and  (6)  appurtenant 
facilities. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  ,  using 
the  'FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Scoping  Process — Scoping  is 
intended  to  advise  all  parties  regarding 
the  proposed  scope  of  the 
environmental  analysis  and  to  seek 
additional  information  pertinent  to  this 
analysis.  The  Commission  intends  to 
prepare  an  environmental  assessment 
(EA)  for  the  project  in  accordance  with 
the  National  Environmental  Policy  Act. 
The  EA  vrill  consider  both  site-specific 
and  cumulative  environmental  impacts 
and  reasonable  alternatives  to  the 
proposed  action. 

At  this  time,  the  Commission  staff  do 
not  propose  to  conduct  any  formal 
public  or  agency  meetings  or  an  on-site 
visit.  Instead,  we  will  solicit  comments, 
reconunendations,  information,  and 
alternatives  by  conducting  paper . 
scoping  through  issuing  Scoping 
Document  1  (SDl). 

Copies  of  SDl  outlining  the  subject 
areas'  to  be  addressed  in  the  EA  were 
distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of 
SDl  are  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 

As  part  of  scoping  the  staff  will:  (1) 
summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  comments  all 
available  information,  especially 
quantifiable  data,  on  the  resources  at 
issue;  (3)  encourage  comments  from 
experts  and  the  public  on  issues  that 


should  be  analyzed  in  the  EA,  including 
viewpoints  in  opposition  to,  or  in^ 
support  of,  the  staffs  preUminary  views; 
(4)  determine  the  resource  issues  to  be 
addressed  in  the  EA;  and  (5)  identify 
those  issues  that  require  a  detailed 
analysis,  as  well  as  those  issues  that  do 
not  require  a  detailed  analysis. 
Consequently,  interested  entities  are 
requested  to  file  with  the  Commission 
any  data  and  information  concerning 
environmental  resources  and  land  uses 
in  the  project  area  and  the  subject 
project's  impacts  to  the  aforementioned. 

o.  The  tentative  schedulejor 
preparing  the  Center  Creek  EA  is: 
Major  Milestone — Target  Date 
Ready  for  Environmental  Analysis 

Notice— April  23.  2003 
Draft  EA  Issued— July  ^6.  2003 
Final  EA  Issued— September  17.  2003 

Note:  The  schedule  is  going  to  vary 
depending  upon  the  circumstances  of  the 
project  (deficiencies,  additional  information, 
etc.]  See  Guidance  for  Publishing  Hydro 
Licensing  Schedules. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6024  Filed  3-12-03;  8:45  am) 

BtLUNG  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  ttie  Commission, 
Establishing  Procedural  Schedule  tor 
Reiicensing,  and  a  Deadline  for 
Submission  of  Final  Amendments 

March  6,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No. :  2169-020. 

c.  Date  Filed:  February  21.  2003. 

d.  Applicant:  Alcoa  Power  Generating 
Inc  (APGI). 

e.  Name  of  Project:  Tapoco  Project. 

f.  Location:  On  the  Little  Tennessee 
and  Cheoah  Rivers  in  Graham  and 
Swain  Counties,  North  Carolina  and 
Blount  and  Monroe  Counties, 
Tennessee.  The  project  affects  Federal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Norman  L. 
Pierson,  Property  and  Rehcensing 
Manager,  Alcoa  Power  Generation  Inc., 
Tapoco  Division,  300  North  Hall  Road, 
Alcoa,  TN  37701-2516,  (865)  977.3326. 


i.  FERC  Contact:  Randy  Yates  at  (770) 
452-3778,  or  lorance.yates@ferc.gov. 

j.  Deadline  for  filing  comments  on  the 
application:  60  days  from  the  filing 
date. 

All  documents  (original  and  eight 
copies)  should  be  filed  with;  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

k.  Cooperating  agencies:  We  are 
asking  Federal,  state,  local,  and  tribal 
agencies  with  jurisdiction  and  /or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperation  status 
should  follow  the  instruction  for  filing 
comments  described  in  the  item  j  above. 
Requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encoiuages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (http:// 
www.ferc.gov )  under  the  "e-Filing" 

link. 

1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  proposed  Tapoco  Project 
includes  four  developments:  Santeetlah 
Development  consisting  of:  (1)1,054- 
foot-high  and  216-foot-high  concrete 
arch  dam;  (2)  25,176  fqot  long  tunnel/ 
pipeline;  (3)  2,881-acre  reservoir;  (4) 
powerhouse  with  two  generating  imits, 
with  the  total  installed  capacity  of  49.2 
MW;  and  (5)  750-foot-long  161  kV 
transmis^on  line. 

Cheoah  Development  consisting  of: 
(1)  750-foot-long  and  229-foot  high 
curved  concrete  gravity  dam;  (2)  644- 
acre  reservoir;  (3)  powerhouse  with  4 
vertical  Francis  turbine  units  directly 
connected  to  generators  and  1- 
.  independent  Francis  turbine  unit  added 
in  1949;  and  (4)  118-MW  total  installed 
capacity. 

Calderwood  Development  consisting 
of:  (1)  916-foot-long  and  230-foot-high 
concrete  arch  dam;  (2)  570-acre 
reservoir;  (3)  2,050-foot-long  tunnel;  and 
(4)  powerhouse  with  3  Francis  turbine 
units,  which  are  being  upgraded  to  a 
total  installed  capacity  of  140.4  MW. 

Chilhowee  Development  consisting 
of:  (1)  1,483-foot-long  and  88.5-foot-high 
concrete  gravity  dam;  (2)  1.734-acre 
reservoir;  and  (3)  powerhouse  with  3 
Kaplan  turbine  units  with  a  total 
installed  capacity  of  52.2  MW 

APGI  is  planning  a  refurbishment/ 
upgrade  at  several  of  the  units  during 
the  term  of  the  new  license  and 
proposes  to  modify  project  operations  in 
connection  with  the  enviroimiental 
measures  described  in  the  apphcation. 


n.  A  copy  of  the  application  is 
available  for  review  at  the  Conunission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fr«e  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  Procedural  schedule  and  final 
amendments:  At  this  time  we  anticipate 
a  comprehensive  settlement  to  be 
submitted  to  the  Commission  and 
therefore  we  do  not  anticipate  the  need 
for  preparing  a  draft  EA.  We  intend  to 
prepare  a  single  environmental 
document.  The  EA  will  include  om- 
recommendations  for  operating 
procedures  and  environmental 
enhancement  measures  that  should  be 
part  of  any  license  issued  by  the 
Commission.  Recipients  will  have  60 
days  to  provide  the  Commission  with 
any  written  comments  on  the  EA.  All 
comments  filed  with  the  Conunission 
will  be  considered  in  the  Order  taking 
final  action  on  the  license  applications. 
However,  should  substantive  comments 
requiring  reanalysis  be  received  on  the 
NEPA  document,  we  would  consider 
preparing  a  subsequent  NEPA 
document. 

The  application  will  be  processed 
according  to  the  following  Hydro 
Licensing  Schedule.  Revisions  to  the 
schedule  may  be  made  as  appropriate. 

Issue  Acceptance  letter — May  2003. 

Notice  soliciting  final  terms  and 
conditions — May  2003. 

Deadline  for  Agency 
Recommendations — July  2003. 

Notice  of  the  availability  of  the  EA — 

November  2003. 
Public  Conunents  on  EA  due — January 

2004. 
Ready  for  Commission's  decision  on  the 

application — July  2004. 

Final  amendments  to  the  application 
must  be  filed  vdth  the  Commission  no 
later  than  45  days  frtjm  the  issuance 
date  of  the  ndtice  soliciting  final  terms 
and  conditions. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Tennessee  and 
North  Carolina  State  Historic 
Preservation  Officers  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
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Council  on  Historic  Preservation,  36 
CFR,  part  800. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-6025  Filed  3-12-03:  8:45  am) 

BHXINO  CODE  STir-OI-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  Witti  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

March  6.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  382-026. 

c.  Date  Filed:  February  26.  2003. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Borel 
Hydroelectric  Project. 

f.  Location:  On  the  Kern  River  near 
the  town  of  Bodfish  in  liern  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825{r). 

h.  Applicant  Contact:  Nino  J. 
Mascolo,  Senior  Attorney.  Southern 
California  Edison  Co.,  2244  Walnut 
Grove  Avenue.  PO  Box  800.  Rosemead. 
C^Hfornia  91770;  (626)  302-4459. 

i.  FERC  Contact:  Kenneth  Hogan  at 
(202)  502-8434  or 
kenneth  .hogan@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state  local  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
instructions  for  filing  comments 
described  in  item  k  below. 

k.  Deadline  for  filing  additional  study 
requests  is  60  days  from  the  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas.  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 


Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 
After  logging  into  the  e-Filing  system, 
selecte  "Comment  on  Filing"  from  the 
Filing  Type  Selection  screen  and 
continue  with  the  filing  process. 

1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  existing  Borel  Hydroelectric 
Project  (Project)  consists  of:  (1)  158-foot 
long,  4-foot-high  concrete  diversion  dam 
with  fishway;  (2)  a  61-foot-long  intake 
structure  with  three  10-by  10-foot  radial 
gates;  (3)  a  canal  inlet  structure 
consisting  of  a  qfmal  intake,  trash  racks, 
and  a  sluice  gate;  (4)  a  flowline  with  a 
combined  total  length  of  1,985-feet  of 
tunnel.  1,651-feet  of  steel  Lennon  flume. 
3.683-feet  of  steel  siphon,  and  51.835- 
feet  of  concrete-lined  canal;  (5)  four 
steel  penstock,  penstocks  1  and  2  are 
526-feet-long  and  565-feet-long, 
respectively  with  varying  diameters 
between  42  and  60  inches,  penstocks  3 
and  4  each  have  a  60-inch-diameter  and 
extend  622-feet  at  which  point  they  wye 
together  to  form  a  single  84-inch- 
diametei',  94-foot-long  penstock;  (6)  a 
powerhouse  with  two  3,000  kW 
generators  and  a  6,000kW  generator  for 
a  total  installed  capacity  of  12,000  kW 
or  12  MW;  and  (7)  other  appurtenant 
facilities.  The  Project  has  no  storage 
capability  and  relies  on  water  releases 
from  Lake  Isabella  made  by  the  U.S. 
Army  Corp  of  Engineers. 

n.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

o.  With  this  notice,  we  are  initiating 
consultation  with  the  California  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 


the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

p.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 

Issue  Deficiency  Letter — May,  2003. 
Notice  of  application  accepted  for 

filing— July,  2003. 
Issuance  of  NEPA  Scoping  Document  1, 

for  comments — August,  2003. 
Request  for  Additional  Information — 

September,  2003. 
Issuance  of  NEPA  Scoping  Document 

2— October,  2003. 
Notice  of  application  is  ready  for 

environmental  analysis — November, 

2003. 
Notice  of  the  availability  of  the  draft . 

NEPA  document— April,  2004. 
Notice  of  the  availability  of  the  final 

NEPA  document— September,  2004. 
Order  issuing  the  Commission's 

decision  on  the  application — October, 

2004. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-6028  Filed  3-12-03;  8:45  am] 

BILUNG  COOE  S717-01-^ 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

March  7.  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
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responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 


Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 


[Docket  No.  RM98-l-000lThe  following  is  a 
list  of  exempt  and  prohibited  off-the-record 
communications  recently  received  in  the 
Office  of  the  Secretary.  These  filings  are 
available  for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link.  Enter 
the  docket  number  excluding  the  last  three 
digits  in  the  docket  number  field  to  access 
the  document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll-free  at 
(866)  208-3676,  or  for  TTY.  contact  (202) 
502-8659. 


Docket  No. 


Prohibited 


Date 
filed 


Presenter  or 
requester 


t.  Project  No.  2342-000  

2.  Project  No.  2342-000 

"  V 

Exempt 

1.  RPOO-241-000  

2.  CP02-396-000 

3.  Project  No.  6032-000  

4.  Project  No.  2042-013  

5.  Project  No.  184-000  

6.  Pn^  No.  2042-013 

7.  Project  No.  2086-000 


2-20-03 
3-5-03 


Anita  Gale. 
Kya  Eckstrand. 


2-19-03 
2-25-03 
2-25-03 
2-27-03 
3-3-03 
3-3-03 
3-04-02 


Brenda  L.  Mackall 
Steven  A.  Minnich. 
Deborah  Ostx>me. 
Wittiam  Ryan. 
Frank  WincheM. 
Gordon  Macatee. 
Lorrie  Planas. 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6004  Filed  3-12-03;  8:45  am] 

BUJNG  cooe  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  11 854-002] 

Ketchiican  Public  Utilities;  Notice  of 
Surrender  of  Preliminary  Permit 

March  7.  2003. 

Take  notice  that  Ketchikan  PubKc 
Utilities,  permittee  for  the  proposed 
Connell  Lake  Project,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  permit  was  issued  on  July  3,  2001, 
and  would  have  expired  on  June  30, 
2004.  The  project  would  have  been 
located  on  Connell  Lake  and  Ward 
Creek  in  Ketchikan  Gateway  Borough, 
Alaska. 

The  permittee  filed  the  request  on 
January  29,  2003,  and  the  preliminary 
permit  for  Project  No.  11854  shall 
remain  in  effect  through  the  30th  day 
after  issuance  of  this  notice  unless  that 
day  is  a  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  die  first  business  day  following 


that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed 
on  the  next  business  day. 

Magalie  R.  Salas, 

Secrefaiy. 

[FR  Doc.  03-6003  Filed  3-12-03;  8:45  am] 

BMJJNO  COOE  enr-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2002-0092;  FRL-7466-1] 

Agency  Information  Collection 
Activities;  Sutmisston  of  EPA  ICR  No. 
1772.03,  0MB  Control  No.  2060-0347 
to  OMB  for  Review  and  Approval; 
Comment  Request 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Activities  Associated  with 
EPA's  Energy  Star  Program  m  the 
Commercial  and  Industrial  Sectors.  This 


ICR  describes  the  nature  of  the 
information  collection  and  its  estimated 
burden  and  cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  April  14,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPi-EMENTARY 
mFORMATKMl 

FOR  FURTHER  INFORMATION  CONTACT. 
Mary  Susan  Bailey,  Climate  Protection 
Partnerships  Division,  Mailcode:  6202J, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
564-0189;  fax  number:  (202)  565-2083; 
e-mail  address: 
bailey.inarysusan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescritied  in  5  CFR  1320.12. 
On  October  29,  2002  (67  FR  65979),  EPA 
sought  conmients  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
20(32-0092,  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
and  Information  Center  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW..  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
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from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  and 
Radiation  Docket  and  Information 
Center  is  (202)  566-1742.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  {our 
preferred  method),  by  e-mail  to  a-and- 
r-docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency.  Mailcode:  6102T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Activities  Associated  with 
EPA's  Energy  Star  Program  in  the 
Commercial  and  Industrial  Sectors, 
(OMB  Control  No.  2060-0347,  EPA  ICR 
No.  1772.03).  This  is  a  request  to  renew 
an  existing  approved  collection  that  is 


scheduled  to  expire  on  April  30,  2003. 
Under  OMB  regulations,  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstmct:  Energy  Star  is  a  voluntary 
program  to  encourage  organizations  to 
prevent  pollution  rather  than 
controlling  it  after  its  creation.  The 
Program  focuses  on  reducing  utility- 
generated  emissions  by  reducing  the 
demand  for  energy.  In  1991,  EPA 
launched  the  Green  Lights  program  to 
encourage  corporations.  State  and  local 
governments,  colleges  and  universities, 
and  other  organizations  to  adopt  energy- 
efficient  lighting  as  a  profitable  means 
of  preventing  pollution  and  improving 
lighting  quality.  Since  then,  EPA  has 
rolled  Green  Lights  into  Energy  Star  and 
expanded  Energy  Star  to  encompass 
organization-wide  energy  performance 
improvement,  such  as  building 
technology  upgrades,  product 
purchasing  initiatives,  and  employee 
training.  At  the  same  time,  EPA  has 
streamlined  the  reporting  requirements 
of  Energy  Star  and  focused  on  providing 
incentives  for  improvements  [e.g.. 
Energy  Star  Awards  Program).  EPA  also 
makes  tools  and  other  resources 
available  over  the  Web  to  help  the 
public  overcome  the  barriers  to 
evaluating  their  energy  performance  and 
investing  in  profitable  improvements. 

To  join  Energy  Star,  organizations  are 
asked  to  complete  a  Partnership  Letter 
or  Agreement  that  establishes  their 
commitment  to  energy  efficiency. 
Partners  agree  to  undertake  efforts  such 
as  measuring,  tracking,  and 
benchmarking  their  organization's 
energy  performance  by  using  tools  such 
as  those  offered  by  Energy  Star; 
developing  and  implementing  a  plan  to 
improve  energy  performance  in  their 
facilities  and  operations  by  adopting  a 
strategy  provided  by  Energy  Star;  and 
educating  staff  and  the  public  about 
their  Partnership  with  Energy  Star,  and 
highlighting  achievements  with  the 
Energy  Star  Label,  where  available. 

Partners  also  may  be  asked  to 
periodically  submit  information  to  EPA 
as  needed  to  assist  in  program 
implementation.  For  example,  EPA 
compiles  the  Energy  Service  and 
Product  Provider  Directory  to  provide 
the  public  with  easy  access  to  energy 
efficiency  products  and  services. 
Businesses  wishing  to  appear  in  this 
directory  are  asked  to  submit  a 
completed  form  that  details  their 
products  and  services. 

Partnership  in  Energy  Star  is 
voluntary  and  can  be  terminated  by 
Partners  or  EPA  at  any  time.  EPA  does 
not  expect  organizations  to  join  the 
program  unless  they  expect 


participation  to  be  cost-effective  and 
otherwise  beneficial  for  them. 

In  addition,  Partners  and  any  other 
interested  party  can  help  EPA  promote 
energy-efficient  technologies  by 
evaluating  the  efficiency  of  their 
buildings  by  benchmarking  individual 
buildings  by  using  EPA's  on-line 
benchmarking  tool,  Portfolio  Manager, 
and  apply  for  Energy  Star  Labels  if  their 
performance  ranks  in  the  top  25  percent. 
If  they  can  demonstrate  that  an 
individual  building  meets  the  Energy 
Star  criteria,  they  will  receive  an  Energy 
Star  plaque  that  they  can  display  on  the 
building.  EPA  does  not  expect  to  deem 
any  information  collected  under  Energy 
Star  to  be  Confidential  Business 
Information  (CBI). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  will  vary 
depending  on  the  type  of  participant, 
the  specific  collection  activity,  and 
other  factors.  The  annual  burden  for 
joining  Energy  Star  and  conducting 
related  activities  is  estimated  to  range 
from  about  2  to  8  hours  per  respondent. 
This  includes  time  for  preparing  and 
submitting  the  Partnership  Letter  or 
Agreement  and  other  inform^on  as 
requested.  The  burden  for  applying  for 
an  Energy  Star  Label  is  estimated  to 
range  from  about  5.5  to  10.5  hours  per 
respondent.  This  includes  time  for 
reading  the  instructions  of  the 
benchmarking  tool  if  needed,  gathering 
and  entering  information  on  building 
characteristics  and  energy  use  into  the 
tool,  printing  a  score  report,  and 
preparing/submitting  the  Energy  Star 
Label  application  materials  to  EPA.  The 
burden  for  applying  for  an  Energy  Star 
Award  is  estimated  to  range  from  4  to 
26.5  hours  per  respondent.  This 
includes  time  for  preparing  and  I 

submitting  the  awards  application 
matenals  to  EPA. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
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existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Participants  in  EPA's  Energy  Star 
Program  in  the  Commercial  and 
Industrial  Sectors. 

Estimated  Number  of  Respondents: 
5,000. 

Frequency  of  Response:  One-time, 
annually,  and/or  periodically, 
depending  on  type  of  respondent  and 
collection. 

Estimated  Total  Annual  Hour  Burden: 
83,343  hours. 

Estimated  Total  Annual  Cost: 
$6,594,941,  including  $1,540,530  in 
annualized  capitetl  or  O&M  costs. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  134,371  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  a  result  of 
EPA's  streamlining  of  Energy  Star's 
information  collections  since  preparing 
ICR  1772.02.  EPA  now  places  a  greater 
emphasis  on  providing  voluntary 
incentives  for  improvements  and  has 
simplified  its  collections.  For  example, 
EPA  no  longer  requires  Partners  to 
submit  the  Annual  Facility  Report 
(AFR),  which  took  Partners  over  198,000 
hours  to  prepare/submit  annually.  EPA 
also  simplified  other  paperwork  related 
to  their  Partnership.  Organizations  had 
previously  submitted  a  Memorandimi  of 
Understanding  (MOU)  to  join  the 
program,  which  took  about  five  hours  to 
complete.  Partners  now  prepare  a  more 
streamlined  Partnership  Letter  or 
Agreement,  which  takes  between  2  and 
2.5  hours.  EPA  estimates  that  its 
streamlining  has  resulted  in  203,743 
hours  in  burden  reduction  annually. 

This  burden  reduction  is  partially 
offset,  however,  because  EPA  also 
expects  to  see  greater  benchmarking 
activity  over  the  coming  years.  EPA 
developed  a  Web-based  tool.  Portfolio 
Manager,  to  help  organizations 
benchmark  the  energy  use  in  their 
buildings.  ICR  1772.02  estimated  about 
2.300  benchmarkings  per  year,  whereas 
ICR  1772.03  estimates  more  than  23,000 
benchmarkings  per  year.  This  expected 
growth  reflects  EPA's  view  that  an 
increased  number  of  organizations  will 
find  Portfolio  Manager  beneficial  and 
use  it  to  improve  their  energy 
performance.  EPA  also  expects  to 
conduct  activities  to  expand  and  refine 
Portfolio  Manager  (e.g.,  information 
collection  and  beta  testing  to  expand 
Portfolio  Manager  to  include  new  space 


use  types).  EPA  expects  to  see  an  annual 
burden  increase  in  benchmarking  and 
related  activities  of  69.372  hours. . 

In  summary,  EPA  estimates  that  the 
burden  reduction  of  203,743  hours    - 
explained  above  will  be  partially  offset 
by  the  burden  increase  of  69,372  hoiu^ 
resulting  from  increased  benchmarking 
and  related  activities.  The  result  is  a  net 
burden  reduction  of  134,371  hours 
annually. 

Dated:  February  25,  2003. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  03-6108  Filed  3-12-03;  8:45  am] 
8IUJNG  CODE  6560-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7466-3] 

Office  of  Air  and  Radiation 
Environmental  Internship  Assistance 
Competition:  Solicitation  Notice 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  initial 

proposals. 

SUMMARY:  This  document  solicits 
proposals  from  educational  institutions 
and  nonprofit  organizations  to  provide 
internships  for  undergraduate  students 
with  internships  in  various 
environmental  positions  at  EPA,  Native 
American  Tribal  lands,  and  other 
institutions.  Students  are  provided  with 
work  experience  that  will  enable  them 
to  prepare  to  become  future  leaders  in 
the  environmental  field.  Additionally, 
the  internship  will  provide  a 
consciousness  that  will  enable  the 
student  to  recognize  and  manage 
complex  environmental  problems. 
SUPPLEMENTARY  INFORMATION: 

Contents  by  Section 

I.  Background/  Purpose 

II.  Funding  Issues 

III.  Eligibility 

IV.  Cooperative  Agreement  ~~ 

V.  Deadlines/  Dates 

VI.  Program  Design 

VII.  Criteria/  Scope 

VIII.  Proposals  Format 

IX.  Where  and  When  to  Submit 

X.  Pre-application  Assistance 

XI.  Notification  of  Proposal  Receipt 

XII.  Notification  of  Unsuccessful  Offerors 

XIII.  Completed  Application  Package 

XIV.  Executive  Order  12372 

XV.  Award  Date 

XVI.  Dispute  Resolution  Process 

XVII.  Applicable  Regulations 

XVIIL  Confidential  Business  Information 

L  Background/  Purpose 

This  document  solicits  cooperative 
agreement  proposals  from  educational 


institutions  and  non-profit  organizations 
supporting  the  Office  of  Air  and 
Radiation's  Environmental  hitemship 
Program.  This  cooperative  agreement 
will  provide  summer  internships  for 
undergraduate  students  with 
internships  in  various  environmental 
positions  at  EPA,  Native  American 
Tribal  lands,  and  other  institutions.  EPA 
will  provide  students  with  work 
experience  and  orientation  to  support 
their  environmental  training  positions. 
This  assisteuice  agreement  will  enable 
students  to  prepare  to  become  future 
leaders  in  the  environmental  field  and 
to  recognize  and  appropriately  manage 
complex  environmental  problems.  It 
will  also  provide  students  with  an 
environmental  consciousness  to 
encourage  them  to  pursue 
environmental  careers  and  become 
environmentally  conscious  citizens. 
Because  this  internship  involves 
possible  placement  of  interns  onto 
Tribal  lands,  special  consideration  will 
be  given  to  schools  that  have  had  a 
demonstrated  history  of  recruiting 
students  with  prior  experience  working 
on  tribal  issues.  However,  all 
universities  are  encouraged  to  apply. 
The  Catalogue  of  Federal  Domestic 
Assistance  (CFDA)  for  this  program  is 
66.607. 

n.  Funding  Issues 

Depending  upon  the  availability  of 
funds,  it  is  anticipated  that  a  total  of 
approximately  $400,000  over  three 
years,  including  direct  and  indirect 
costs,  will  be  awarded  in  FY  2003. 
Proposals  may  request  funding  with  a 
total  project  cost  of  up  to  $133,333  per 
year  with  a  duration  of  up  to  three 
years.  This  cooperative  agreement  is 
authorized  under  CAA  section  103(b)(3) 
and  no  matching  funds  are  required 
from  the  recipient. 

m.  Eligibility 

Organizations  being  targeted  for  this 
assistance  agreement  include  accredited 
4-year  educational  institutions  and  non- 
profit organizations.  EPA  reserves  the 
right  to  reject  all  applications  and  make 
no  awards. 

IV.  Cooperative  Agreement 

The  resulting  award  wdll  be  a 
Cooperative  Agreement.  Cooperative 
Agreements  involve  substantial 
involvement  between  the  EPA  Project 
Officer  and  the  selected  applicant. 
Anticipated  substantial  Federal 
involvement  for  this  project  will 
include: 

1.  The  EPA  Project  Officer  will  be  part 
of  the  final  evaluation  of  the  interns  for 
placement.  The  final  decision  of  intern 
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selection  and  placement  rests  with  the 
recipient. 

2.  No  stipend  dollars  will  be  used  for 
any  other  purposes  without  the  prior 
approval  of  the  EPA  Project  Officer. 

3.  The  EPA  Project  Officer  will 
accompany  the  recipient  on  site  visits 
(internship  placement  locations)  and 
recruitments,  when  necessary. 

V.  Deadlines/Dates 

In  order  to  efficiently  manage  the 
selection  process,  the  Office  of  Air  and 
Radiation  requests  that  an  informal 
intent  to  Apply"  be  submitted  by 
March  28.  2003.  (Please  provide  project 
title  or  subject  and  e-mail  address.)  An 
"Intent  to  Apply"  simply  states,  in  the 
form  of  e-mail,  mail,  or  fax,  that  your 
organization  intends  to  submit  a 
proposal  to  be  received  by  the  deadline. 
Submitting  an  "Intent  to  Apply"  does 
not  commit  an  organization  to  submit  a 
pre-proposal.  The  "Intent  to  Apply"  is 
an  optional  submission;  those  not 
submitting  an  "Intent  to  Apply"  may 
still  apply  by  the  deadline  for 
submitting  proposals,  which  is  April  29, 
2003.  However,  only  those  submitting 
an  intent  to  apply  will  be  given  the 
conference  call-in  number  for  pre- 
application  assistance  (please  see 
section  X  "Pre-application  assistance"). 
Instructions  for  submitting  Intents  to 
Apply  and  Proposals  are  found  in 
section  IX  "Where  and  When  to 
Submit." 

VI.  Program  Design 

EPA  anticipates  student  stipends  to  be 
approximately  $4,500  per  semester  and 
the  housing  allowance  to  be 
approximately  $1 ,500  (on  an  as-needed 
basis.)  The  Office  of  Air  and  Radiation 
expects  to  host  a  minimum  of  ten 
students  per  semester.  Applicants 
should  describe  the  following  in  detail: 

•  Recruitment:  Each  proposal  should 
address  their  recruitment  process  in 
terms  of  obtaining  a  diverse  population 
of  students.  Universities  that  have  a 
demonstrated  history  of  recruiting 
students  who  have  had  prior  experience 
on  tribal  issues  will  be  given  special 
consideration. 

•  Stipends:  Ability  to  process  student 
stipends.  Describe  process  for  paying 
student  stipends. 

•  Tracking:  Ability  to  track  students 
after  completing  the  environmental 
program  (i.e.  final  employment 
selections,  location  of  position,  post- 
graduate work)  for  the  purposes  of 
creating  an  alumni  database,  measure 
effectiveness  of  program  and  to  provide 
new  students  with  information  and 
phone  numbers  of  previous  students. 

•  Student  Application  Processing  and 
Evaluation:  Recipients  must  have  a 


system  to  process  and  evaluate 
applications.  At  a  minimum,  the 
application  process  must  evaluate 
potential  interns  on  the  basis  of  their 
academic  record,  computer  skills, 
awards,  and  writing  skills.  Special 
consideration  will  be  given  to 
applicants  that  have  scholarships, 
fellowships  and/or  work  experience  on 
tribal  issues.  Students  must  have  a  grade 
point  average  of  2.8  or  higher  to  meet 
eligibility  for  internships  at  EPA.  '^ 

•  Eligibility  requirements  for 
internships:  Students  must  be  enrolled 
in  a  four-year  accredited  college  or 
university.  Students  enrolled  in  a  four- 
year  college  or  university  must  have 
achieved  at  least  second  semester 
sophomore  standing,  or  have  completed 
45  credit  hours  of  academic  study. 

•  Internship  Management:  Their 
recruitment  priorities,  internship 
management  and  how  they  foresee 
interaction  with  EPA.  Applicants 
should  describe  training  for  students 
(i.e.  environmental,  math,  science 
courses),  and  student  intern 
performance  evaluations. 

•  Orientation  in  Washington.  DC:  The 
orientation  program  should  provide  an 
opportunity  for  students  to  familiarize 
themselves  with  their  prospective 
program  offices  and  the  functions  of  the 
program  office  as  well  as  the  issues  of 
the  specific  media  (water,  air,  solid 
waste,  etc). 

•  Placements:  Applicants  should 
describe  the  process  and  how  they  will 
select  placement  sites  focusing  on  tribal 
placements,  when  applicable. 

•  Housing:  Include  how  housing  (if 
needed)  will  be  provided  to  students  in 
the  various  project  sites. 

•  Personnel  and  Administrative 
Services:  Include  how  personnel  and 
administrative  services  for  interns  will 
be  provided.  Such  services  shoiild 
include  ensuring  students  provide  their 
own  short-term  sickness  and  accident 
insurance  and  assisting  students  with 
financial  support  (bank  services  for 
student  to  deposit  stipend  checks,  etc.). 

•  Program  Effectiveness:  How  the 
applicant  plans  to  evaluate  the  success 
of  each  year  of  the  three-year  program, 
and  what  corrective  action  they  will 
take  to  make  any  necessary 
improvements. 

Vn.  Criteria/Scope 

•  Review  and  Selection  Process: 
Proposals  submitted  to  EPA 
headquarters  will  be  evaluated  using  the 
criteria  defined  below.  Proposals  will  be 
reviewed  in  two  phases — the  screening 
phase  and  the  evaluation  phase.  Ehiring 
the  screening  phase,  proposals  will  be 
reviewed  to  determine  whether  they 
meet  the  eligibility  requirement  of  this 


dociunent  (please  see  section  III 
"Eligibility").  Only  those  proposals  that 
meet  the  eligibility  requirement  will 
enter  the  full  evaluation  phase  of  the 
review  process.  During  the  evaluation 
phase,  proposals  will  be  evaluated 
based  upon  the  quality  of  their 
proposals.  Reviewers  conducting  the 
screening  and  evaluation  phases  of  the 
review  process  will  include  EPA 
officials  and  external  environmental 
educators  approved  by  EPA.  At  the 
conclusion  of  the  evaluation  phase,  the 
reviewers  will  score  work  plans,  on  a 
one  hundred  point  scale,  based  upon 
the  system  below: 


Maximum 

Criterion 

points  per 

criterion 

Effectiveness  of  overall  work  plan 

and  ability  to  cover  all   items 
listed  in  Section  VI  "Program 

Design"  

25 

Al)ility  to  recruit  a  diverse  group 

of  students  and  those  with  prior 

experience    working    on    tribal 

issues  or  having  familiarity  and 

knowledge  about  tribal  issues  .. 

20 

Effectiveness   of   placements   fo- 

cusing on  site  and  diversity  of 

placement 

20 

Ability  to  plan  and  execute  an  ori- 

entatkxi    for    each    intemship 

class 

20 

Ability  to  evaluate  student  per- 

formance   

10 

A  detailed  veartv  budaet 

5 

Total  Points  Possible 

100 

•  After  the  scores  are  evaluated  and 
ranked,  the  selected  applicant  will  be 
asked  to  submit  a  complete  application 
package.  For  further  information  on 
submitting  completed  application 
packages,  please  see  Section  XIII  below. 

Vm.  Proposal  Format 

The  proposal  should  conform  to  the  - 
following  outline: 

1.  Title 

2.  Applicant  (Organization)  and 
contact  name,  phone  number,  fax  and  e- 
mail  address 

3.  Summary  of  funds  requested 

4.  Project  period:  Beginning  and 
ending  dates  (for  planning  purposes, 
applicants  should  assiune  funds  will  be 
available  on  August  1,  2003). 

5.  Project  work  plan  (including  a 
description  of  all  tasks,  dates  of 
completion,  products  auid  deliverables). 
The  project  work  plan  should  cover  all 
items  listed  in  section  VI  "Project 
Design." 

6.  Report  Schedule:  Acknowledgment 
of  quarterly  report  requirement 
(schedule  established  by  EPA)  and 
planned  final  report  submission  date 
(due  90  days  after  the  project  end  date). 
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7.  Budget  (Please  provide  with  a 
narrative  explanation  for  the  following 
categories): 

a.  Personnel. 

b.  Fringe  Benefits. 

c.  Contractual  Costs. 

d.  Travel. 

e.  Equipment. 

f.  Supplies. 

g.  Other. 

h.  Total  Direct  Costs  (add  a-g). 

i.  Total  Indirect  Costs  (must  include 
documentation  of  accepted  indirect 
rate). 

j.  Total  Cost  (add  h  and  i). 

Costs  proposed  in  the  budget  must  be 
linked  directly  to  the  proposal.  For 
example,  if  there  is  travel  in  connection 
with  recruiting  efforts,  the  budget 
should  reflect  travel  costs. 

8.  Attach  a  one  page  resume  for  key 
personnel  conducting  the  project. 

IX.  Where  and  When  To  Submit 

Please  submit  intents  to  apply  by 
March  28,  2003  Intents  to  Apply  must 
be  e-mailed,  faxed,  or  mailed  to  the 
Project  Officer,  Linda  Zarow.  If  Intents 
to  Apply  are  mailed,  they  must  be 
received  by  March  28,  2003.  Only  those 
submitting  an  "Intent  to  Apply"  will  be 
given  the  conference  call-in  number  for 
pre-application  assistance  (please  see 
section  X  "Pre-application  Assistance"). 
Send  "Intents  to  Apply"  to:  Linda 
Zarow,  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  Washington,  DC 
20004;  mail  code  61 01  A;  Rm  5433;  fax: 
(202)  501-1004;  email: 
zarow.linda@epa.gov.  Please  include 
organization  name,  contact,  and  phone 
number. 

Please  submit  proposals  by  April  29, 
2003  (Remember,  the  Intent  to  Apply  is 
not  require^!  and  will  have  no  bearing 
on  the  judging  process,  we  recommend 
it  for  the  benefit  of  our  planning  process 
only.)  Please  submit  an  original  and 
three  copies  of  the  proposal.  Submission 
of  the  Intent  to  Apply  does  not  commit 
the  applicant  to  submit  a  proposal. 
Submission  of  an  Intent  to  Apply  or  a 
proposal  does  not  guarantee  funding. 
Electronic  proposals  will  be  accepted. 

X.  Pre-Application  Assistance 

To  ensure  that  every  interested  party 
has  equal  opportunity  to  gain  any 
needed  additional  administrative 
information  useful  to  the  application 
process,  the  Office  of  Air  and  Radiation 
has  scheduled  one  conference  call.  The 
call  will  take  place  on  April  10,  2003 
from  10  AM  to  12  PM  EST.  A  call-in 
number  will  provided  to  those  who 
submit  an  Intent  to  Apply.  Questions 
and  answers  from  this  conference  call 
will  be  summarized  and  posted  on 
OAR's  web-site.  The  web-site  address 


will  be  available  at  the  pre-application 
assistance  conference.  Federal  rules 
protecting  applicants'  equal  access  to 
information  prohibit  any  other  contact 
that  would  result  in  information  given 
to  some  but  not  all  applicants. 
Therefore,  as  much  as  it  desires  to 
encourage  all  interested  applicants,  EPA 
can  give  no  other  assistance  prior  to 
final  submission  of  applications. 
Requests  for  information  outside  the 
context  of  this  conference  call  cannot  be 
answered.  The  content  of  the  call  is 
entirely  dependent  upon  questions 
asked. 

XI.  Notification  of  Proposal  Receipt 

If  the  applicant  includes  a  stamped, 
self-addressed  postcard  along  with 
proposal,  the  applicant  will  be  notified 
of  proposal  receipt. 

Xn.  Notification  of  Unsuccessful 
Ofiierors 

The  Office  of  Air  and  Radiation  will 
notify  all  unsuccessful  offerors  no  later 
than  60  days  after  notifying  the  selected 
applicant. 

xn).  Completed  Application  Packages 

Completed  application  package: 
Applies  only  to  the  selected  applicant. 
The  selected  applicant  will  be  contacted 
by  the  Project  Officer  and  will  be 
requested  to  submit  a  complete 
application.  Instruction  on  how  to 
obtain  an  application  tool  kit  will  be 
provided  at  tfiat  time.  The  application 
.  must  be  postmarked  or  received  by 
regular  or  express  mail  on  or  before 
midnight  May  30,  2003.  Please  provide 
an  original  and  six  copies.  Electronic 
applications  will  be  accepted. 

The  application  package  should  be 
submitted  to  Linda  Zarow  at:  Ariel  Rios 
Building,  1200  Pennsylvania  Ave.  Rm. 
5433,  Washington  DC  20004;  mail  code 
6101A.  Courier  or  personally  delivered 
applications  must  be  brought  to  the 
same  address. 

XIV.  Executive  Order  12372 

The  applicant  selected  for  funding 
will  be  required  to  provide  a  copy  of  the 
proposal  to  their  designatied  State  Point 
of  Contact  for  review,  pursuant  with 
Executive  Order  12372.  This  review  is 
not  i^uired  of  initial  proposals;  only  to 
the  selected  applicant. 

XV.  Award  Date 

Subject  to  the  availability  of  funding, 
awards  should  be  made  by  August  1 . 
2003  for  placement  in  the  summer  term 
2004. 

XVI.  Dispute  Resolution  Process 

The  Agency  will  resolve  any  disputes 
arising  from  Uiis  solicitation  pursuant  to 


the  procedures  outlined  at  40  CFR  30.63 
and  §31.70,  subpart  F. 

XVn.  Applicable  Regulations  and  OMB 
Circulars     * 

The  applicant  selected  will  abide  by 
40  CFR  part  30,  OMB  Circular  A-122, 
and  OMB  Circular  A-133. 

XVm.  Confidential  Business 
Information 

If  any  portion  of  an  applicant's 
proposal  is  comprised  of  confidential 
business  information  (CBI).  appropriate 
pages  should  be  so  marked  at  the  top  of 
each  page. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Linda  Zarow,  USEPA,  Office  of  Air  and 
.  Radiation,  Immediate  Office.  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004,  Mail  Code 
6101A,  Rm  5433.  Telephone  (202)564- 
7431;  Fax  (202)  501-1004:  or  e-mail: 
zarow.linda@epa.gov. 

Dated :  March  7 ,  2003 . 
Elizabeth  Craig, 

Deputy  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

[FR  Doc.  03-6107  Filed  3-12-03;  8:45  am) 
BILLING  CODE  6560-S0~P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0353;  FRL-7286-3] 

Experimental  Use  Permit;  Receipt  cff . 
Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  68467-EUP-3.  68467- 
EUP-5,  68467-EUP-T,  68467-EUP-I, 
29964-EUP-l,  29964-EUP-3,  29964- 
EUP-U,  and  29964-EUP-L  from 
Mycogen  Seeds/Dow  Agrosciences  LLC 
and  Pioneer  Hi-Bred  International 
requesting  experimental  use  permits 
(EUPs)  and  EUP  amendments  for  1) 
Bacillus  thuringiensis  Cr>'34/35Abl 
protein  and  the  genetic  material 
necessary  for  its  production  (from  the 
insert  of  plasmid  PHP  14352)  in  com,  2) 
Bacillus  thuringiensis  Cry34/35Abl 
protein  and  the  genetic  material 
necessary  for  its  production  (from  the 
insert  of  plasmid  PHP  12560)  in  com,  3) 
Bacillus  thuringiensis  Cry34/35Abl 
protein  and  the  genetic  material 
necessary  for  its  production  (from  the 
insert  of  plasmid  PHP  17662)  in  corn, 
and  4)  Bacillus  thuringiensis  Cry34/ 
35Abl  protein  and  the  genetic  material 
necessary  for  its  production  (from  the 
insert  of  plasmid  PHP  1 7658)  in  com. 
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The  Agency  has  determined  that  the 
applications  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  comments  on  these 
applications. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0353,  must  he 
received  on  or  before  April  14,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7511C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8715;  e-mail  address: 
mendelsohn.mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
interested  in  agricultural  biotechnology 
or  may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0353.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
jmy  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 


Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosuffe  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 


copyrighted  material,  will  be  available 
in  the  public  docket. 
-  Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  conmient 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
yoiu  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  ireceiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
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follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0353.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0353.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  conmients  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460-0001, 
Attention:  Docket  ID  Number  OPP- 
2002-0353. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0353. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  pubUc 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  asstunptlons  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to  ' 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

Both  Mycogen  Seeds/Dow 
AgroSciences  LLXH  and  Pioneer  Hi-Bred 
International  have  applied  to  amend 
EUPs  68467-EUP-3,  68467-EUP-  5, 
29964-EUP-l,  and  29964-EUP-3  for 
Bacillus  thuringiensis  Cry34/35Abl 
protein  and  the  genetic  material 
necessary  for  its  production  (frt)m  the 
insert  of  plasmid  PHP  14352)  in  com 
and  Bacillus  thuringiensis  Cry34/35Abl 
protein  and  the  genetic  material 
necessary  for  its  production  (from  the 
insert  of  plasmid  PHP  12560)  in  com  to 
allow  plant  material  grown  under  these 
EUPs  to  be  used  for  food  and/or  feed. 
The  original  noticfe  of  approval  for  these 
EUPs  published  in  the  Federal  Register 
on  Febmary  20,  2002  (67  FR  7688) 


(FRL-6820-3).  Under  the  original 
notice,  the  Cry34/35Abl  proteins  were 
described  as  149B1  protein  since  they 
had  not  yet  received  their  Bacillus 
thuringiensis  Pesticidal  Crystal  Proteins 
Nomenclature  designation,  http:// 
wrww.biols.susx.ac.uk/home/ 
Neil_Crickmore/Bt/.  These  proteins 
have  now  been  designated  as  Cry34Abl 
and  Cry35Abl  by  the  Bacillus 
thuringiensis  Pesticidal  Crystal  Proteins 
Nomenclature  Committee,  a  non- 
govenmiental  scientific  committee. 

Mycogen  Seeds/Dow  AgroSciences 
LLC  and  Pioneer  Hi-Bred  International 
have  also  applied  for  EUPs  involving 
Bacillus  thuringiensis  Cry34/35Abl 
protein  and  the  genetic  material 
necessary  for  its  production  (from  the 
insert  of  plasmid  PHP  17662)  in  com, 
and  Bacillus  thuringiensis  Cry34/35Abl 
protein  and  the  genetic  material 
necessary  for  its  production  (bom  the 
insert  of  plasmid  PHP  17658)  in  com. 
These  EUPs  have  been  proposed  as  non- 
crop  destruct. 

For  Mycogen  Seeds/Dow 
AgroSciences  LLC,  394  acres  each  are 
proposed  imder  68467-EUP-I  and 
68467-EUP-T  for  testing  in  Colorado, 
HaWaii,  Illinois,  Indiana,  Iowa,  Kansas. 
Michigan,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  Ohio.  Puerto 
Rico,  South  Dakota,  Texas,  and 
Wisconsin.  Testing  is  to  include  maize 
breeding  and  observation  nursery,  maize 
agronomic  observation,  herbicide 
tolerance,  maize  efficacy,  insect 
resistance  management,  and  maize 
demonstration  trials. 

For  Pioneer  Hi-Bred  International,  623 
acres  are  proposed  under  29964-EUP-U 
and  624  acres  are  proposed  under 
29964-EUP-L  for  testing  in  Califomia, 
Georgia,  Hawaii,  Illinois,  Indiana,  Iowa, 
Kansas.  Michigan,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  Ohio. 
Pennsylvania.  Puerto  Rico.  South 
Dakota.  Tennessee.  Texas,  and 
Wisconsin.  Testing  is  to  include  insect 
resistance  management,  maize 
agronomic  observation,  maize  bifeeding 
and  observation  nursery,  maize 
demonstration,  maize  efficacy,  maize 
hybrid  production  plots,  maize 
regulatory  field  studies,  non-target 
organism,  and  herbicide  tolerance  trials. 

m.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  Mycogen 
Seeds/Dow  Agrosciences  LLC  and 
Pioneer  Hi-Bred  International's 
applications  and  any  comments  and 
data  received  in  response  to  this  notice, 
EPA  will  decide  whether  to  issue  or 
deny  these  EUP  requests.  Any  issuance 
of  EUPs  will  be  announced  in  the 
Federal  Register. 
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rv.  What  is  the  Agency's  Authority  for 
Taking  This  Action? 

The  specific  legal  authority  for  EPA  to 
take  this  action  is  under  FIFRA  section 
5. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  March  5,  2003. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

|FR  Doc.  03-6187  Filed  3-11-03;  2:49  pml 

BILUNG  CODE  6560-SO-S 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

NotiM  of  Open  Special  Meeting  of  the 
Advisory  Committee  of  the  Export- 
Import  Bank  of  the  United  States  (Ex- 
Im  Bank). 

summary:  The  Advisory  Committee  was 
established  by  Public  Law  98-181. 
November  30,  1983.  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  of 
the  United  States  to  Congress. 

Time  and  Place:  Monday.  March  24, 
2002,  at  9:30  a.m.  to  12:30  p.m.  The 
meeting  will  be  held  at  Ex-Im  Bank  in 
Room  1143,  811  Vermont  Avenue.  NW., 
Washington.  DC  20571. 

Agenda:  Agenda  items  include  an 
introduction  of  Advisory  Committee 
responsibilities,  a  legislative  update, 
introduction  of  topics  for  the  year,  and 
discussion  of  the  Advisory  Committee's 
recommendations  to  Ex-Im  Bank. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  plea'se  contact,  prior 


to  March  17,  2003,  Michele  Kuester, 
Room  1243.  811  Vermont  Avenue,  NW. 
Washington,  DC  20571,  Voice:  (202) 
565-3766  or  TDD  (202)  565-3377. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Kuester.  Room  1243.  811 
Vermont  Ave..  NW.,  Washington,  DC 
20571,  (202)  565-3766. 

Peter  Saba, 

General  Counsel. 

(PR  Doc.  03-6054  Filed  3-12-03;  8:45  am] 

BILLING  COOC  6690-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act;  Notice  of  Meeting 

***** 

Previously  Announced  Date  and 
Time:  Thursday,  February  27,  2003, 
meeting  open  to  the  public.  This 
meeting  was  cancelled. 

***** 

Previously  Announced  Date  and 
Time:  Thursday,  March  6,  2003:  The 
following  item  has  been  added  to  the 
agenda:  Administrative  fines — final 
rules  and  explanation  and  justification. 
***** 

Previously  Announced  Date  and 
Time:  Friday,  March  14.  2003,  meeting 
open  to  the  public.  This  meeting  was 
cancelled. 

•        •        *        •        • 

Date  and  Time:  Tuesday,  March  18, 
2003,  at  10  a.m. 

Place:  999  E  Street,  NW.,  Washington. 
DC. 

Status:  This  meeting  will  be  closed  to 
the  public. 

Items  to  be  Discussed:  Compliance 
matters  pursuant  to  2  U.S.C.  437g. 

Audits  conducted  piusuant  to  2 
U.S.C.  437g,  438(b),  and  title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
***** 

Date  and  Time:  Thursday,  March  20, 
2003,  at  10  a.m. 


Place:  999  E  Street,  NW.,  Washington, 
DC.  (ninth  floor). 

Status:  This  meeting  will  be  open  to 
the  public. 

Items  to  be  Discussed:  Correction  and 
approval  of  minutes. 

Notice  of  proposed  rulemaking  on 
public  funding  of  Presidential  primary 
and  general  election  candidates  and 
conventions. 

Administrative  matters. 

Person  to  Contact  for  Information:  Mi. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-6175  Filed  3-11-03;  2:36  pm] 

BILLINQ  CODE  671S-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  NotificatkMi 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  # 


Acquiring 


Acquired 


Entities 


Transactions  Granted  Early  Termination— 12/30/2002 


20030207 

20030212 
20030215 


20030225  ..-.. 


20030230 
20030231 
20030233 


Mbert  G.  Lowenthal 

General  Motors  Corporation 

The  Dun  &  Bradstreet  Corpora- 
tion. 

Blackstone  Capital  Partners  IV 
Merchant  Banking  Fund  L.P. 

Barry  Diller  

AmerisourceBergen  Corporation 

MDU  Resources  Group,  Inc  


Canadian  Imperial  Bank  of  Com- 
merce. 

DaimlerChrysler  AG : 

Hoover's,  Inc 


Northrop  Grumman  Corporation 

Entertainment  Publications,  Inc  . 

Whitney  V,  LP 

PG&E  Corporation 


Canadian  Imperial  Bank  of  Commerce. 

New  Venture  Gear  of  Indiana,  LLC. 
Hoover's,  Inc. 

Automotive  Holdings  Corp. 

Entertainment  Publications,  Inc. 
US  Biosen/ices  Corporation. 
Mountain  View  Power  Partners,  LLC. 
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Trans  # 

Acquiring 

Acquired 

Entities 

20030234 

Davkl  H.  Murdock 

Dole  Food  Company,  Inc 

Dole  Food  Company,  Inc. 

Transactions  Granted  Early  Terminatibn — 01/02/2003 


20030239 
20030240 
20030243 

20030221 
20030222 

20030227 
20030238 
20030248 
20030250 
20030251 
20030252 
20030258 
20030259 

20030260 

20030262 

20030263 
20030264 
20030265 

20030266 
20030267 

20030271 

20030269 

20030261 

20030245 
20030281 


Sumitomo  Corporation 

Kerry  Group  pte  

Kerry  Group  pic  


Marut)eni  Corporation 
A.M.  Todd  Group,  Inc 
Hadi  B.  Lashkajani 


Mitchell  Distributing  Company  LLC. 
SurPure,  Ltd. 
SunPure,  Ltd. 


Transactions  Granted  Early  Termination — 01/06/2003 


20030221  

Friedman,  Billings,  Ramsey 
Group,  Inc. 

1 * ■ 

FBR  Asset  Investment  Corpora- 
tion. 

FBR  Asset  Investment  Corporation. 

20030222  

FBR  Asset  Investment  Corpora- 
tion. 

Friedman,       Billings,       Ramsey 
Group,  Inc. 

Friedman,  Billings,  Ramsey  Group,  Inc. 

Transactions  Granted  Early  Termination— 01/07/2003 


20030227       

UCBSA    

Solutia  Inc  

Solutia  Inc. 

20030238   

Groupe  Danone  

Stonyfield  Farm,  Inc 

Calvin  Klein,  Inc 

N.  Eric  Jorgensen  

Stonyfield  Farm,  Inc. 

20030248  

20030250    

Phillips-Van  Heusen  Corporation 

ALLTEL  Corporation  

/\pax  Excelsior  VI,  L.P 

Calvin  Klein,  Inc.                    ' 
Cellular  XL  Associates,  LP. 

20030251  

Phillips-Van  Heusen  Corporation 
Phillips-Van  Heusen  Corporatran 
Wildblue  Communications,  Inc  .... 
Wildblue  Communications,  Inc  .... 

Phillips-Van  Heusen  Corporation. 

20030252   

Apax  Europe  V-A,  L.P  

Phillips-Van  Heusen  Corporation. 

20030258  

Lit)erty  Media  Corporation  

Wildblue  Communications,  Inc. 

20030259  

Intelsat,  Ltd  

Wildblue  Communications,  Inc. 

Transactions  Granted  Early  Termination— 01/09/2003 


KKR  Millennium  Fund  L.P  DTE  Energy  Company International  Transmission  Company 


Transactions  Granted  Early  Termination— 01/10/2003 


20030262 

Entravision  Communications  Cor- 

Stuart  and  Anita  Subotnick 

Big  City  Radio. 

poration. 

20030263  

Emanuel  J.  Freidman  

Foster  Merger  Corporation  

Foster  Merger  Corporation. 

20030264 

Dairy  Fanners  of  America,  Inc  .... 

Dairy  Farmers  of  America,  Inc  .... 

Milk  Products,  LP. 

20030265  

Osborne  Jay  Call  

St.    Mary    Land    &    Exploration 
Company. 

St.  Mary  Land  &  Exploration  Company. 

20030266  

Household  International,  Inc 

Gottschalks,  Inc  

Gottschalks,  Inc.'                                    , 

20030267  

GTCR  Fund  VII,  LP 

William  Blair  Capital  Partners  V, 

L.O. 
Roadway  Corporation 

MGP  Holding  Corp. 

20030271  

ING   Furman   Selz   Investors   III 
LP. 

AnvM  Transportation  Services,  Inc. 

Transactions  Granted  Early  Termination — 01/13/2003 


Harry  J.  Pappas 


Harry  J.  Pappas 


Hispanic  America  of  Houston,  LLC. 
Hispanic  America  of  San  Francisco,  LLC. 


Transactions  Granted  Early  Termination— 01/14/2003 


GTCR  Fund  VI,  LP 


Integrated  Health  Services,  Inc., 
(Debtor-in-Possession). 


IHS  Long  Term  Care,  Inc. 
IHS  Therapy  Care,  Inc. 


Transactions  Granted  Early  Termination^-01/1 7/2003 


Berkshire  Hathaway  Inc 

VERITAS  Software  Corporation  .. 


Wat>ash  National  Corporation  . 
Precise  Software  Solutions  Ltd 


Apex  Trailer  Leasing  &  Rentals,  L.P. 
Precise  Software  Solutions  Ltd. 


Transactions  Granted  Early  Termination — 01/21/2003 


20030276  .: 

Welsh,  Carson,  Anderson  & 
Stowe  IX,  LP. 

AmeriPath,  Inc  

AmeriPath,  Inc. 

20030277  

Welsh,     Carson,     Anderson     & 

NewCo  

l>4ewCo. 

Stowe  IX,  LP. 

20030278  

Universal  American  Financial 
Corp. 

Ceres  Group,  Inc  

The  Pyramid  Life  Insurance  Company. 

20030284 : 

ABRY  Broadcast  Partners  II,  LP 

Morris  Networtc,  Inc 

Moms  Networi<  of  Alabama.  Inc. 
United  Broadcasting  Corporation. 

20030285  

Eastman  Kodak  Company 

Donald  J.  Burrell 

Burr^l  Colour,  Inc. 

20030297 

Itron,  Inc 

Silicon  Errerov  Corn 

Silicon  Ertergy  Corp. 
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Acquired 


Entities 


Transactions  Granted  Early  Termination— 01/27/2003 


20030289 

20030291 

20030292 

20030293 
20030300 

20030301 

20030309 

20030304 
20030311 
20030312 

20030296 

20020479 

20030270 
20030286 

20030331 
20030338 

20030339 

20030298 
20030322 
20030323 

20030324 

20030337 

20030321 
20030330 

20030128 

20030129 

20030189 
20030280 


Morgan     Stanley     Dean     Witter 
Capital  partners  IV,  LP. 


Berkshire  Fund  VI,  Limited  Part- 
nership. 

Berkshire  Fund  V,  Limited  Part- 
nership. 

Nauttc  Partners  V,  L.P 

K2  Inc 


Sanmina-SCI  Corporation 
Tribune  Company  


Michael  Pardy 


Acosta.  Inc 
Acosta.  Inc 


Cortec  Group  Fund  III,  LP  

Rawlings  Sporting  Goods  Com- 
pany, Inc. 

Intemational  Business  ^cichines 
Corporation. 

ACME  Communicattons,  Inc 


Southem  Care  Birmingham,  Inc. 
Southern  Care  Hospice,  Inc. 
Southem  Care  Newton.  Inc. 
Southern  Hospice  Care,  Inc. 
SouthemCare  Systems,  Inc. 
Acosta,  Inc. 

/Vcosta,  Inc.  , 

Gaymar  Hoklings,  Inc. 

Rawlings  Sporting  Goods  Company,  Inc. 

Intemational  Business  Machines  Corporation. 

ACME  Television  Hoklings  of  Missouri,  Inc  (v/s). 
ACME    Television    Licenses    of    Oregon,    LLC 

(Assets). 
ACME  Television  of  Oregon,  LLC  (Assets). 


Transactions  Granted  Early  Termination— 01/28/2003 


Solectron  Corporatkm 
Silgan  Hokjings,  Inc  ... 
Ronakj  O.  Perelman  .. 


R-2  Group  HokJings  LLC 

Amcor  Limited 

SpectaGuard  Acquisitkxi  LLC 


Electron  Manufacturing  Servk:es,  Inc. 
Amcor  White  Cap,  LLC. 
SpectaGuard  Acquisitkm  LLC. 


Transactions  Granted  Early  Termination— 01/30/2003 


EPIQ  Systems,  Inc 


Bankruptcy  Servk^s  LLC 


Bankruptcy  Servk»s  LLC. 


Transactions  Granted  Early  Terminatiorv- 01/31/2003 


Dainippon  Ink  and  Chemk:als,  In- 
corporated. 
Quadrangle  Capital  Partners  LP 
Watson  Pharmaceutk:als,  Inc 

Valassis  Communications.  Inc 

Great  Lakes  Chemk:al  Corpora- 
tion. 

Great  Lakes  Chemical  Corpora- 
tion. 


Bayer  AG  

Cabievision  Systems  Corporatk)n 
Novartis  AG  

Prudential  pte 

Dean  A.  Kelly 

James  L.  Godschalk,  Jr 


Bayer  Corporatkin. 

Cabievision  Systems  Corporation. 
Novartis  Phanna  AG. 
Novartis  Pharmaceuticals  Corporation. 
NCH  Marketing  Servk:es.  Inc. 
Lime-O-Sol  Company. 

Lime-O-Sol  Company. 


Transactions  Granted  Early  Termination— 02/03/2003 


SunGard  Data  Systems  Inc  .... 

Rizer  Inc 

Fidelity  Natnnal  Financial,  Inc 

Fidelity  National  Financial,  Inc 

Collins  Stewart  Hoklings  pic  ... 


Mk:hael  Picozzi,  III  

Eyetech  Pharmaceutfcals,  Inc  .. 
Private  Equity  Investors  III,  LP 

Equity-Linked  Investors-ii  

Tullett  pte  


Andover  Brokerage,  LLC. 
Eyetech  Pharmaceutteals,  Inc. 
Lender's  Sen^tee  Hoklings,  Inc. 
Lender's  Servtee,  Inc. 
Lender's  Servtee  Holdings,  Inc. 
Lender's  Servtee,  IrK. 
Tullett  pte. 


Transactions  Granted  Early  Tennination— 02/04/2003 


Fomento    Ecorromteo    Mexteano, 

S.A.  de  C.V.. 
Mr.  Graeme  Hart 


Panamertean  Beverages,  Inc  

Bums,  Philip  &  Company  Limited 


Panamerican  Beverages,  Inc. 
Bums,  Philip  &  Company  Limited. 


Transactions  Granted  Early  Termination— 02/05/2003 


Pik)t  Corporation 


The  Williams  Companies,  Inc 


Williams  TravetCenters,  Inc. 


Transactions  Granted  Early  Termination— 02/07/2003 


Marathon  Oil  Corporatten 


The  Williams  Companies,  Inc 


Williams  TravelCenters,  Inc. 


Transactions  Granted  Early  Tennination— 02/10/2003 


The  Lundt)eck  Foundation  .... 
Verizon  Communteations  Inc 


Synaptte     Pharmaceutical     Cor- 
poration. 
Cabievision  Systems  Corporatten 


Synaptte  Phannaceutical  Corporation. 

Boston  Holding,  LLC. 

New  Yori<  PCS  Holding,  LLC. 

Northcoast  Communications,  L.L.C. 


20030368 

20030348 

20030344 

20030364 
20030377 

20030378 
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20030340  

20030343  

20030353  

20030354  

Fidelity  National  Financial,  Inc 

Level  3  Communications,  Inc  

Heartland  Industrial  Partners,  L.P 

Pmdential  Financial,  Inc  

ANFI,  Inc 

CariC.  Icahn 

LInsalata  Capital  Partners  Fund 

II,  LP. 
Skandia  Insurance  Company  Ltd. 

(publ).                                  , 

ANFI,  Inc. 

XO  Communteations,  Inc. 

Highland  Group  Corporatten. 

Skandia  U.S.  Inc. 

Transactions  Granted  Early  Termination — 02/12/2003 


20030328  

Pearson  pte .•. 

The  McGraw-Hill  Companies,  Inc 
Canada  Life  Financial  Corpora- 
tion. 
Coca-Cola  Enterprises  Inc 

S&P  Comstock,  Inc. 

20030342  

20030345 

Manulife  Financial  Corporation  .... 
The  Coca-Cola  Comoanv   

Canada  Life  Financial  Corporation. 
Truesdale  Packaging  Company  LLC. 

20030349  

20030356 

Fonrester  Research,  Inc  .' 

Nichimen  Corporation  

Nissho  Iwai  Corporation  

ALLTEL  Corporation  

Giga  Information  Group,  Inc 

Nissho  Iwau  Corporation  

Giga  Information  Group,  Inc. 
NissfK)  Iwai  Corporation. 

20030357 

Ntehimen  CorDoration 

Nichimen  Corporation 

20030359  

Cellular  North  Michigan  Networtc 
General  Partnership. 

Cellular  North  Michigan  Networtc  General  Partner- 
ship. 

Transactions  Granted  Early  Termination — 02/14/2003 


20030305  

Sunrise  Assisted  Living,  Inc  

Marriott  Intemational,  Inc 

Marriott  Senior  Living  Services,  Inc. 

20030326 

Hertal  Acaulsition  olc 

Riverdeeo  Grouo  olc 

RIverdeep  Group  F>te. 

20030347 

The  Bank  of  New  Yorit  Company,  - 
Inc. 

Credit  Suisse  Grouo  

iNautix  Technologies,  IJ.C. 

Pershing  Limited. 

- 

Pershing  LLC. 

Pershing  Trading  Company,  L.P. 

20030362  

ALLTEL  Corporation  

Fidelity  National  Financial,  Inc 

Fidelity  National  Financial,  Inc. 

20030363  

Fidelity  National  Financial,  Inc 

ALLTEL  Corporatten  

ALLTEL  Information  Services,  Inc.                    ■ 

20030369 

Energizer  Holdings,  Inc  

Rizer  Inc  

N.V.  Wilkinson  Sword  S.A.  (Belgium). 

Rizer  Inc. 

Schnick  North  America,  inc. 

Warner-Lambert  Trading  Co.  Ltd.  (Hong  Kong). 

% 

t 

Wilkinson    Sword — Prodiictos    de    Higiene,    Lda 

(Portugal). 
Wilkinson  Sword  GmbH  (Austria). 

Wilkinson  Sword  GmbH  (Germany). 
Wilkinson  Sword  Limited  (UK). 
Wilkinson  Sword  S.A.E  (Spain), 

« 

/ 

Wilkinson  Sword  S.p.A.  (Italy). 

Wilkinson  Sword  Venwaltungs-GmbH  (Gemiany). 

Wilkinson-Sword  B.V.  (Netheriands). 

20030376 

Valero  L.P  

Valero  Energy  Corporation  

Valero  Pipeline  Company. 

Valero  refining  Company-California 

Valero  Reflning-Texas,  L.P. 

20030379 

Canadian  Oil  Sands  Trust  

EnCana  Corporation 

AEC  Oil  Sands  GP  Ltd. 

Transactions  Granted  Early  Termination— 02/19/2003 


Qwest     Communteations 
national  Inc. 


Inter- 


Qwest     Communteations 
national  Inc. 


Inter- 


TW  Wireless,  LLC. 


Transactions  Granted  Early  Terminatior>— 02/20/2003 


Techtronic  Industries  Co.,  Ltd 


Royal  Appliance  Mfg.  Co 


Royal  Appliance  Mfg.  Co. 


Transactions  Granted  Early  Terminatiort — 02/21/2003 


Odyssey     Investment     Partners 
Fund,  LP. 

National  Bedding  Company 

Morgenthaler  Partners  VI,  L.P 


Matrix  Service  Company 


Trans  Technology  Corporation 
Citigroup  Inc 


WCM  Beteiligungs — und 

Grundbesitz — Aktiengesell- 
schaft. 

Frank  W.  Hake,  II 


Norco,  Inc. 

Sleepmaster  LLC. 
MPI  Intemational  Inc. 


Hake  Group,  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Hallman, 
Contact  Representative,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 


303,  Washington,  DC  20580.  (202)  326- 
3100. 


By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(PR  Doc.  03-6077  Filed  3-12-03:  8:45  ami 

SILLING  COOE  6750-01-M 
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FEDERAL  TRADE  COMMISSION 

[File  Nos.  001  0221,  Oil  0046,  and  021  0181] 

Bristol-Myers  Squit)b  Company; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

summary:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
'  consent  agreement  and  the  terms  of  the 
consent  order^— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  April  7,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary.  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Creighton  or  Jeffrey  Brennan, 
FTC.  Bureau  of  Competition,  600 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20580,  (202)  326-2946 
or  326-3688. 

SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46(f),  and  §2.34  of  the  Commission's 
Rules  of  Practice.  16  CFR  2.34.  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  March  7,  2003).  on  the 
World  Wide  Web,  at  http://www.ftc.gov/ 
os/2003/03/index.htm.  A  paper  copy 
can  be  obtained  from  the  FTC  Public 
Reference  Room.  Room  130-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  E)C  20580,  either  in  person 
or  by  calHng  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 


159-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice.  16  CFR  4.9(b)(6)(ii)). 

Analysis  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  an 
agreement  and  proposed  consent  order 
with  Bristol-Myers  Sqmbb  Corporation 
(BMS).  The  proposed  consent  order 
would  settle  charges  that  BMS  engaged 
in  a  series  of  imlawful  acts  to  delay 
competition  from  generic  versions  of 
three  of  its  major  drug  products.  The 
proposed  consent  order  has  been  placed 
on  the  public  record  for  30  days  to 
receive  comments  by  interested  persons. 
The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  BMS  that  it  violated  the 
law  or  that  the  facts  alleged  in  the 
complaint,  other  than  the  jxirisdictional 
facts,  are  true. 

The  complaint  charges  that  BMS 
engaged  in  a  series  of  anticompetitive 
acts  over  the  past  decade  to  obstruct  the 
entry  of  low-cost  generic  competition  to 
three  highly  profitable  BMS  prescription 
drug  products:  BuSpar,  an  anti-anxiety 
agent;  and  two  anti-cancer  drugs,  Taxol 
and  Platinol.  According  to  the 
complaint,  when  confronted  with 
imminent  competition  to  these  drugs 
through  generic  entry,  BMS  undertook  a 
course  of  conduct  that  includes:  paying 
a  would-be  competitor  $72.5  million  to 
abandon  its  challenge  to  a  BMS  patent 
and  stay  off  the  market  until  the  patent 
expired;  abusing  Food  and  Drug 
Administration  (FDA)  regulations  to 
block  generic  entry;  making  false 
statements  to  the  FDA  in  connection 
with  listing  patents  in  the  Orange  Book; 
engaging  in  inequitable  conduct  before 
the  U.S.  Patent  and  Trademark  Office 
(PTO)  to  obtain  patents;  and  filing 
baseless  patent  infringement  suits.  As  a 
result,  the  complaint  alleges,  consumers 
were  forced  to  incur  hundreds  of 
millions  of  dollars  in  additional  costs  to 
obtain  vital  prescription  drug  products. 

The  proposed  order  is  designed  to 
remedy  the  pattern  of  unlawful  conduct 


charged  in  the  complaint  and  prevent 
recurrence  of  such  conduct,  while 
maintaining  BMS's  ability  to  engage  in 
legitimate  activities  that  may  promote 
innovation  and  benefit  consumers. 

Background 

The  proposed  consent  order  rests  in 
substantial  part  on  charges  that  BMS 
abused  governmental  processes  to  delay 
generic  competition  to  three  of  its 
highly  successful  prescription  drug 
products  and,  in  particular,  that  it 
misused  the  regulatory  scheme 
established  by  Congress  to  expedite  the 
approval  of  generic  drugs. 

A  generic  drug  is  a  pharmaceutical 
product  that  contains  the  same  active 
ingredients  as  its  brand-name 
counterpart  and  is  "bioequivalent"  to 
the  branded  drug,  that  is,  the  FDA  has 
determined  there  is  no  significant 
difference  in  the  rate  and  extent  of 
absorption  of  the  two  products.  Generic 
drugs  typically  are  sold  at  substantial 
discounts  from  the  branded  drug's  price. 
A  Congressional  Budget  Office  report 
estimates  that  purchasers  saved  $8-10 
billion  on  prescriptions  at  retail 
pharmacies  in  1994  by  purchasing 
generic  drugs  instead  of  the  brand-name 
product. ' 

Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984,  commonly 
referred  to  as  the  "Hatch-Waxman  Act," 
to  facilitate  the  entry  of  lower-priced 
generic  drugs,  while  maintaining 
incentives  for  companies  to  invest  in 
research  and  development  of  new  dnigs. 
A  company  seeking  approval  from  the 
FDA  to  market  a  new  drug  must  file  a 
New  Drug  Application  (NDA) 
demonstrating  the  safety  and  efficacy  of 
its  product.  To  receive  FDA  approvsj  to 
market  a  generic  version  of  a  branded 
drug,  a  company  files  an  Abbreviated 
New  Drug  Application  (ANDA) 
demonstrating  that  its  product  is  bio- 
equivalent to  its  branded  coiuiterpart, 
but  need  not  provide  independent  data 
on  safety  and  efficacy. 

The  Hatch-Waxman  Act  established 
certain  rights  and  procediues  thait  apply 
when  a  company  seeks  approval  from 
the  FDA  to  market  a  generic  product 
prior  to  the  expiration  of  a  patent  or 
patents  relating  to  the>branded  drug 
upon  which  the  generic  is  based.  An 
NDA  applicant  is  required  to  submit  to 
the  FDA  information  on  certain  types  of 
patents  relating  to  the  approved  drug. 
The  FDA  lists  the  approved  drug  and  its 
related  patents  in  a  publication  entitled 


'  Congressional  Budget  Office.  How  Increased 
Competition  from  Generic  Drugs  Has  Affected 
Prices  and  Returns  in  the  Pharmaceutical  Industry 
xiii,  13  (July  1998). 


"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
commonly  known  as  the  "Orange 
Book."  If  the  PTO  grants  a  patent 
relating  to  an  approved  drug  after  the 
NDA  has  been  approved,  and  the  NDA 
holder  submits  it  for  listing  in  the 
Orange  Book,  then  the  FDA  will  list  it 
as  well. 

The  listing  of  patents  in  the  Orange 
Book  plays  a  substantial  role  in  the 
timing  of  FDA  approval  of  generic 
drugs.  As  part  of  the  ANDA  process,  the 
ANDA  filer  must  certify  to  the  FDA 
regarding  its  generic  product  and  any 
patents  listed  in  the  Orange  Book  that 
claim  the  reference  branded  drug.  If  the 
ANDA  filer  seeks  approval  before  the 
expiration  of  all  listed  patents,  it  must: 
(1)  File  what  is  known  as  a  "Paragraph 
IV  certification,"  declaring  that  the 
patents  listed  in  the  Orange  Book  either 
are  invalid  or  will  not  be  infringed  by 
the  manufacture,  use,  or  sale  of  the  drug 
products  for  which  the  ANDA  is 
submitted;  and  (2)  notify  the  patent 
holder  of  the  filing  of  the  certification. 
If  the  holder  of  patent  rights  files  a 
patent  infringement  suit  within  45  days 
of  the  notification,  FDA  approval  to 
market  the  generic  drug  is  automatically 
stayed  for  30  months,  regardless  of  the 
merits  of  the  suit,  unless  before  that 
time  the  patent  expires  or  a  court  holds 
that  the  patent  is  invalid  or  not 
infringed. 

Not  all  patents  are  eligible  for  listing 
in  the  Orange  Book  and  the  special 
statutory  30-month  stay  that  the  Hatch- 
Waxman  Act  provides.  The  statute 
provides  for  listing  only  if:  (1}  The 
patent  "claims  the  drug  *  *  *  or  a 
method  of  using  such  drug"  and  (2)  the 
patent  is  one  "with  respect  to  which  a 
claim  of  patent  infiingement  could 
reasonably  be  asserted  if  a  person  not 
licensed  by  the  owner  of  the  patent 
engaged  in  the  manufactiu'e,  use,  or  sale 
of  the  drug."  ^  In  the  case  of  patents  not 
eligible  for  listing  in  the  Orange  Book, 
a  branded  firm  still  can  sue  a  generic 
company  for  patent  infringement,  but 
imder  ordinary  federal  litigation 
procedures  and  without  the  benefit  of 
an  automatic  30-month  stay.  To  prevent 
sale  of  the  generic  product  before 
conclusion  of  the  suit  in  such  cases,  a 
branded  firm  must  obtain  a  preliminary 
injunction,  which  requires  that  it 
demonstrate  a  likelihood  of  success  on 
the  merits,  among  other  factors. 

Although  Orange  Book  listings  have 
significant  legal  and  competitive 
implications,  it  is  private  parties,  rather 
than  the  FDA.  that  in  practice  determine 
whether  patents  are  listed.  The  FDA  has 


repeatedly  stated  that  its  role  in  patent 
listings  is  solely  ministerial  and  that  it 
lacks  the  resources  and  expertise  to 
scrutinize  patent  information  in  the 
Orange  Book.  Even  when  a  generic 
applicant  disputes  a  patent  listing,  the 
FDA  merely  asks  the  NDA  holder  to 
confirm  that  the  listed  patent 
information  is  correct.  Unless  the  NDA 
holder  itself  withdraws  or  amends  its 
listed  patent  information,  the  FDA  will 
not  remove  the  patent  listings  from  the 
Orange  Book.^  Thus,  as  one  court  has 
stated,  "the  FDA's  listing  should  not 
create  any  presumption  that  [a]  patent 
was  correctly  listed."  *  In  addition,  the 
Federal  Circuit  has  held  that  generic 
applicants  have  no  right  to  bring  a 
declaratory  judgment  action  to 
challenge  an  NDA  holder's  Orange  Book 
listing  as  improper.^  As  long  as  the 
patent  remains  listed,  the  brand-name 
company  can  continue  to  benefit  from 
the  availability  of  an  automatic  30- 
month  stay  of  FDA  approval  of  AND  As, 
by  initiating  a  patent  suit  against  generic 
applicants. 

"The  Commission's  recent  study. 
Generic  Drug  Entry  Prior  to  Patent 
Expiration  (July  2002).  examined  the 
potential  for  abuse  of  the  Hatch- 
Waxman  process  for  Orange  Book 
listings  and  30-month  stays.*'  The  data 
received  by  the  Commission  showed 
that  brand-name  companies  are 
increasingly  listing  in  the  Orange  Book, 
and  suing  on.  multiple  patents,  and  that 
these  are  frequently  patents  that  have 
been  listed  after  an  ANDA  has  been 
filed.  If  patents  issued  to  the  brand- 
name  company  are  hsted  before  the 
generic  applicant  files  its  ANDA,  then  a 
brand-name  company's  suit  on  those 
patents  will  generate  a  single  30-month 
stay,  even  though  multiple  patents  cire  at 
issue  in  the  litigation.  If  the  patent  is 
obtained  and  listed  after  the  generic 
applicant  has  filed  its  ANDA,  however, 
then  the  brand-name  company  can 
obtain  an  additional  30-month  stay 
(which  may  be  consecutive  to  or  overlap 
the  first  30-month  stay)  following  a 
generic  applicant's  certification  that  it 
does  not  infringe  the  later-issued  patent. 
The  FTC  Study  found  that  for  drugs  for 


»21  U.S.C  355(b)(1);  355(c)(2);  355(j)(7)(A)(iii) 
(2003). 


^See.  e.g.,  American  Bioscience.  Inc.  v. 
Thompson.  269  F.3d  1077.  1080  (D.C.  Cir.  2001) 
(recognizing  that  the  FDA  "has  refused  to  become 
involved  in  patent  listing  disputes,  accepting  at  face 
value  the  accuracy  of  NDA  holders'  patent 
declarations  and  following  their  listing 
instructions"). 

*  Ben  Venue  Labs.,  Inc.  v.  NovQilis  Pbarm.  Corp.. 
10  F.  Supp.  2d  446,  456  ID.N).  1998). 

*  See  Mylan  Phatms.,  Inc.  v.  Thompson,  268  F.3d 
1323, 1329-33  (Fed.  Cir.  2001). 

°  Federal  Trade  Commission,  Generic  Drug  Entry 
Prior  to  Patent  Expiration:  An  FTC  Study  (July 
2002).  available  at  http://www.ftc.gov/os/2002/07/ 
genericdnigstudy.pdf. 


which  there  were  multiple  30-month 
stays,  the  additional  delay  of  FDA 
approval  (beyond  the  first  30  months) 
ranged  from  four  to  40  months.  The  FTC 
Study  also  found  that  later-issued 
patents  frequently  raise  listability  or 
validity  concerns.  Of  the  eight  drug 
products  involving  later-issued  patents  ■ 
identified  in  the  study,  all  four  that  had 
been  adjudicated  were  found  invalid  or 
not  infringed.  Of  the  eight  drug  products 
involving  later-issued  patents  identified 
in  the  study,  three  involve  the  BMS 
products  that  are  the  subject  of  the 
complaint  here.^ 

The  Challenged  Conduct 

The  complaint  makes  the  following 
allegations: 

A.  BuSpar 

BuSpar  is  used  to  treat  persistent 
anxiety,  a  condition  affecting  an 
estimated  10  million  Americans.  BMS 
began  selling  BuSpar  in  1986,  and  by 
2000.  the  year  before  a  generic  version 
became  available,  BuSpar  sales  in  the 
United  States  were  over  $600  million. 

The  complaint  charges  that  BMS  first 
entered  into  an  unlawful  patent 
settlement  agreement,  in  which  it  agreed 
to  pay  a  potential  generic  competitor 
over  $70  million  to  withhold  its  generic 
version  of  BuSpar  from  the  market  until 
BMS's  patent  expired,  and  then 
provided  false  and  misleading 
information  to  the  FDA  to  induce  the 
FDA  to  list  a  later  patent  on  BuSpar  in 
the  Orange  Book,  one  that  did  not  meet 
either  of  the  statutory  requirements  for 
listing.  Additionally,  the  complaint 
alleges  that  BMS  filed  baseless  patent 
infringement  suits  against  generic 
applicants  on  BuSpar. 

"The  settlement  agreement  arose  out  of 
patent  litigation  that  BMS  filed  after 
Schein  Pharmaceutical,  Inc.  submitted 
an  ANDA  for  generic  buspirone 
hydrochloride  (buspirone),  the  active 
ingredient  in  BuSpar.  Schein  filed  a 
Paragraph  IV  certification  with  the  FDA 
in  1992,  contending  that  BMS's  '763 
patent  was  invalid,  because  it  claimed  a 
use  of  buspirone  that  had  been 
anticipated  by  an  earlier  BMS  patent. 
BMS's  suit  triggered  a  30-month  stay  on 
FDA  approval  of  Schein's  ANDA,  which 
would  have  expired  in  early  1995. 

In  December  1994,  BMS  entered  into 
an  agreement  with  Schein  to  settle  their 
patent  litigation.  Pursuant  to  that 
agreement,  BMS  agreed  to  pay  Schein 
$72.5  million  over  the  next  four  years, 
and  Schein  agreed  to  refrain  from 
marketing  its  ANDA'product  or  any 
other  generic  version  of  BuSpar 
(regardless  of  whether  such  product 


'Generic  Drug  Study  at  39-40.  48-50. 
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would  infringe  BMS's  patent),  until  the 
763  patent  expired.  Schein  also  agreed 
to  acknowledge  the  validity  of  the  '763 
patent,  to  refrain  from  assisting  others  in 
challenging  the  '763  patent  or  in 
developing  generic  buspirone,  and  to 
take  other  steps  to  help  BMS  protect  its 
patent  from  another  challenge  to  its 
validity. 

Anticipating  expiration  of  its  '763 
patent  in  November  2000.  BMS  filed  a 
new  patent  application  with  the  PTO  in 
1999,  involving  the  use  of  buspirone  to 
create  the  metabolite  of  buspirone  (a 
metabolite  is  the  new  molecule  created 
when  a  pharmaceutical  agent  breaks 
down  in  the  body).  The  PTO,  however, 
repeatedly  rejected  BMS's  efforts 
because  BMS  had  been  making  and 
selling  BuSpar  to  treat  anxiety  in  the 
United  States  for  nearly  14  years.  Only 
after  BMS  finally  requested  a  patent  that 
claimed  solely  the  use  of  the  metabolite 
of  buspirone — not  the  use  of  buspirone 
itself — and  only  hours  before  the  '763 
patent  was  due  to  expire,  did  the  PTO 
issue  what  became  known  as  the  '365 
patent.  BMS  promptly  submitted  the 
'365  patent  information  to  the  FDA  for 
listing  in  the  Orange  Book. 

BMS's  '365  patent  did  not  meet  either 
of  the  statutory  requirements  for  listing 
a  patent  in  the  Orange  Book,  because  it 
does  not  claim  BuSpar  or  a  method  of 
using  BuSpar,  and  it  is  not  a  patent  with 
respect  to  which  a  claim  of  patent 
infringement  could  reasonably  be 
asserted  aigainst  someone  selling 
BuSpar.  Although  BMS  knew  that  it  had 
only  obtained  a  patent  claiming  a 
method  of  using  a  metabolite,  it 
nonetheless  submitted  a  declaration  to 
the  FDA  affirming  that  the  '365  patent 
claimed  a  method  of  using  BuSpar,  in 
order  to  list  the  patent  in  the  Orange 
Book.  Furthermore,  BMS  intentionally 
made  an  additional  false  and  misleading 
statement  after  ANDA  filers  on  BuSpar 
asserted  to  the  FDA  that  the  '365  patent 
did  not  meet  the  criteria  for  listing  in 
the  Orange  Book.  The  FDA  asked  BMS 
to  provide  a  declaration  that  the  '365 
patent  contains  a  claim  for  an  approved 
use  of  buspirone.  BMS  responded  with 
a  declaration  expressly  affirming  that 
the  '365  patent  does  in  fact  claim  the 
approved  uses  of  buspirone,  a  statement 
that  was  false  and  directly  contradicted 
representations  BMS  made  to  the  PTO 
to  obtain  the  '365  patent.  Consistent 
with  its  ministerial  approach  to  Orange 
Book  listings,  the  FDA  simply  accepted 
BMS's  statements  and  deemed  the  '365 
patent  listed  in  the  Orange  Book  as  of 
November  21.  2000.  In  so  doing,  FDA 
noted  that  it  listed  the  patent  solely  on 
the  basis  of  BMS's  declarations  that  the 
patent  met  the  requirements  for  listing 
and  did  not  make  any  independent 
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determination  regarding  the  '365 
patent's  scope  and  coverage. 

The  complaint  charges  that  BMS 
knew  that  its  representations  to  the 
FDA— to  the  effect  that  the  '365  patent 
claimed  a  method  of  using  buspirone — 
were  false  and  misleading.  BMS  made 
these  misrepresentations  purposely  and 
intentionally,  to  obtain  an  improper 
Orange  Book  listing  of  the  '365  patent. 
Through  its  wrongful  listing  in  the 
Orange  Book  of  the  '365  patent,  BMS 
illegitimately  acquired  the  ability  to 
trigger  a  30-montfi  stay,  thereby 
delaying  entry  of  generic  buspirone  and 
depriving  consumers  of  lower  prices 
and  other  benefits  of  competition. 

Generic  competition  to  BuSpar 
occurred  only  after  the  '365  patent  was 
removed  from  the  Orange  Book  in 
March  2001,  following  the  decision  by 
the  district  court  in  Mylan 
Pharmaceuticals,  Inc.  v.  Thompson,  139 
F.  Supp.  2d  1  (D.D.C.  2001).  ordering 
BMS  to  seek  de-listing.s  This 
competition  occurred  substantially  later 
than  it  would  have  absent  BMS's 
anticompetitive  acts.  As  a  consequence, 
consumers  suffered  substantial 
economic  detriment  by  paying 
monopoly  prices  for  an  unjustifiably 
extended  period. 

The  complaint  also  charges  that  the 
patent  infringement  suits  BMS  brought 
against  ANDA  filers  for  infringement  of 
the  '365  patent  were  objectively  baseless 
and  filed  without  regard  to  their  merits. 
The  '365  patent  could  not  be  both  valid 
and  infringed.  If  the  patent  claim  were 
interpreted  to  cover  the  currently- 
approved  uses  for  which  the  generic 
applicants  submitted  their  ANDAs — 
necessary  to  demonstrate  that  the  ANDA 
products  infringed — then  the  patent 
necessarily  would  be  invalid,  because 
those  uses  had  been  known  long  before 
BMS  applied  for  the  patent.  A  court 
later  so  found  on  sununary  judgment." 
The  intent  and  effect  of  BMS's  suits,  the 
complaint  states,  was  to  wrongfully 
trigger  the  30-month  stay  as  a  means  of 
preventing  generic  buspirone 
manufacturers  from  marketing  their 
products. 

B.  Taxol 

Taxol  is  used  to  treat  cancers  of  the 
ovaries,  breasts  and  lungs,  and  AIDS- 
related  Kaposi's  sarcoma.  The  drug's  ■ 
active  ingredient,  paclitaxel.  is  a 
naturally-occurring  substance  whose 


"The  Federal  Circuit  later  reversed  this  ruling  on 
jurisdictional  grounds.  Mylan  Phamts.,  Inc.  v. 
Thompson.  268  F.3d  1323. 1329-33  (Fed.  Cir.  2001) 
(holding  no  private  right  of  action  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  to  seek  de-listing). 

»/n  re  Buspirone  Patent  Litig.,  185  F.  Supp.  2d 
340,  359  (S.D.N.Y.  2002):  In  re  Buspirone  Antitrust 
Litig..  183  F.  Supp.2d  363.  376  (S.D.N.Y.  2002). 


antic-cancer  properties  were  discovered 
and  developed  by  scientists  at  the 
National  Cancer  Institute  (NCI).  In  1991. 
the  NCI  gave  BMS  the  exclusive  right  to 
use  existing  and  future  data  for  FDA 
approval  of  paclitaxel,  and  BMS 
obtained  FDA  approval  to  market  Taxol 
in  1992.  Prior  to  generic  entry  in  2000. 
BMS's  annual  Taxol  sales  in  the  United 
States  were  over  $1  billion. 

The  complaint  charges  that  BMS  used 
many  of  the  same  strategies  to  obstruct 
generic  competition  to  Taxol  that  it  used 
with  BuSpar:  improperly  listing  patents 
in  the  Orange  Book  (three  patents  in  the 
case  of  Taxol);  and  abusing  the 
regulatory  process  through  the  filing  of 
misrepresentations.  In  addition,  the 
complaint  alleges  that  BMS  entered  into 
an  unlawful  agreement  with  another 
firm  for  the  purpose  of  furthering  its 
effort  to  obtain  another  30-month  stay 
on  FDA  approval  of  generic  versions  of 
Taxol. 

In  1992,  although  it  told  a 
Congressional  committee  that  "near- 
term  generic  competition  for  TAXOL  is 
a  certainty,"  because  Taxol  was  not  a 
patented  product,  BMS  in  fact  was 
actively  pursuing  a  patent  application 
before  the  PTO  on  Taxol.  In  prosecuting 
that  patent  application  before  the  PTO. 
BMS  made  representations  that  were     ' 
directly  contrary  to  what  it  had 
previously  told  the  FDA  in  seeking 
approval  of  its  NDA  for  Taxol. 

"To  obtain  FDA  approval  of  its  NDA, 
BMS  had  relied  on  several  studies  in  the 
public  domain  to  show  that  Taxol  was 
safe  and  effective.  Because  the  NCI 
funded  the  discovery  and  initial 
development  of  paclitaxel  as  an  anti- 
cancer drug,  much  of  the  research 
relating  to  Taxol  was  in  the  public 
domain,  so  the  results  of  that  research 
were  unpatentable.  To  obtain  a  patent, 
BMS  had  to  demonstrate  to  the  PTO  that 
its  claimed  method  of  administering 
Taxol  differed  from  the  methods  used  in 
those  prior  studies 

BMS  told  the  PTO  that  certain  studies 
(ones  it  had  relied  on  to  obtain  FDA 
approval  for  Taxol)  did  not  provide 
evidence  of  safety  and  efficacy,  and  thus 
made  various  statements  about  the 
studies  that  are  directly  contrary  to 
those  BMS  made  to  the  FDA.  In 
addition,  BMS  also  deliberately  failed  to 
disclose  to  the  PTO  material  prior  art.  In 
making  false  and  misleading  material 
statements  to  the  PTO  and  by  failing  to 
disclose  material  prior  art,  BMS 
breached  its  duty  of  candor  and  good 
faith  in  dealing  with  the  PTO.  BMS 
therefore  engaged  in  inequitable 
conduct,  rendering  the  two  patents  that 
resulted  (the  '537  and  '803  patents) 
unenforceable. 
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Because  BMS  knew  that  the  '537  and 
'803  patents  were  obtained  through 
inequitable  conduct  before  the  PTO.  it 
could  not  reasonably  believe  that  the 
patents  were  enforceable  ot 
consequently  that  they  were  listabie 
under  the  FDA's  Orange  Book 
regulations.  Nevertheless.  BMS 
promptly  submitted  the  patents  to  the 
FDA  for  listing  in  the  Orange  Book. 
Furthermore,  after  a  number  of  generic 
pharmaceutical  manufectiuers  filed 
ANDAs  with  Paragraph  IV  certifications, 
BMS  brought  patent  infringement 
suits — based  on  patents  it  knew  it  had 
obtained  through  inequitable  conduct — 
that  triggered  Hatch- Waxman's 
automatic  30-month  stay  provision, 
insulating  Taxol  from  potential  generic 
drug  competition  for  that  period. 

Finally,  BMS  improperly  listed  a  third 
patent  in  the  Orange  Book  and  thereby 
obtained  the  ability  to  trigger  the  Hatch- 
Waxman  provision  for  another  30- 
month  stay  as  a  result  of  a  conspiracy 
with  American  Bioscience,  Inc.  (ABI). 
Shortly  after  the  30-month  stays  that 
BMS  had  obtained  from  its  unlawful 
listings  of  the  '537  and  '803  patents 
expired,  but  before  any  ANDAs  for 
generic  paclitaxel  obtained  FDA 
approval.  BMS  and  ABI  agreed  on  the 
terms  of  an  option  to  license  ABI's  '331 
patent.  The  agreement  provided  that 
ABI  would  receive  royalties  based  on  a 
significant  percentage  of  BMS  sales  of 
Taxol,  an  arrangement  that  would  be 
highly  prdfitable  to  ABI  if  BMS 
continued  to  enjoy  protection  from 
generic  competition  to  Taxol. 

BMS  submitted  the  '331  patent  to  the 
FDA  for  listing  in  the  Orange  Book,  but 
it  could  not  have  reasonably  believed 
that  the  relevant  claims  of  the  '331 
patent  were  valid,  or  consequently  that 
the  '331  patent  should  be  listed  in  the 
Orange  Book  as  claiming  Taxol.  BMS 
knew  of  material  prior  art  that 
invalidated  the  relevant  claims  of  the 
'331  patent.  Moreover,  BMS's  own 
experience  with  the  sale  and  use  of 
Taxol  prior  to  that  date  invalidated  the 
relevant  claims  of  the  '331  patent. 

C.  Platinol 

Plftinol  is  used  in  chemotherapy  to 
treat  various  forms  of  cancer.  BMS 
began  selling  Platinol  in  1978  and 
Platinol-AQ  in  1988.  and  aimual  United 
States  sales  of  its  Platinol  products  were 
$100  million  by  1998.  Platinol's  active 
pharmaceutical  ingredient  is  cisplatin. 

Regarding  Platinol,  the  complaint 
aUeges  that,  as  with  BuSpar  and  Taxol, 
BMS  WTongfully  submitted  a  patent  for 
listing  in  the  Orange  Book  to  obtain  an 
unwarranted  30-month  stay  on  FDA 
approval  of  competing  generic  products. 
By  1996.  BMS's  patent  protection  for  its 


Platinol  products  was  running  out,  and 
foiu  WDuld-be  generic  rivals  were 
poised  to  enter  with  their  lower-cost, 
bioequivalent  products.  Facing  likely 
generic  competition  to  its  Platinol 
monopoly  for  the  first  time,  BMS,  which 
held  an  exclusive  license  to  cisplatin, 
and  the  licensor  decided  to  amend  a 
patent  application  then  pending  at  the 
PTO — an  application  that  had  been 
initially  filed  more  than  two  decades 
earlier,  in  1970.  In  October  1996 — ^just 
two  months  before  BMS's  other  Platinol 
patents  were  to  expire — ^the  PTO  issued 
the  '925  patent  based  on  this  amended 
application.  BMS  promptly  submitted 
this  new  patent  for  listing  in  the  Orange 
Book.  This  listing,  coupled  with  BMS's 
initiation  of  a  patent  infringement 
lawsuit  in  federal  court  against  each 
generic  cisplatin  applicant,  triggered  an 
automatic  statutory  30-month  stay  on 
FDA  approval  of  the  generic 
applications. 

According  to  the  complaint,  BMS 
could  not  have  reasonably  believed  that 
the  '925  patent  was  valid,  and  its  listing 
of  the  patent  in  the  Orange  Book  was 
not  made  in  good  faith  to  comply  with 
FDA  regulations.  In  fact,  in  October 
1999,  a  district  court  ultimately  found, 
by  clear  and  convincing  evidence,  that 
the  '925  patent  was  invalid  for 
obviousness-type  double  patenting,  a 
ruling  that  the  Federal  Circuit  later 
upheld.  As  a  result  of  BMS's  wrongful 
listing  of  the  '925  patent,  consumers 
were  deprived,  for  about  two  years,  of 
the  benefits  of  a  lower-priced  generic 
alternative  to  BMS's  branded  cisplatin 
products. 

Competitive  Analysis 

The  complaint  alleges  that  the 
relevant  product  markets  in  which  to 
assess  the  competitive  effects  of  BMS's 
conduct  are: 

•  Buspirone-based  products  (BuSpar 
and  generic  bioequivalent  versions  of 
BuSpar); 

•  Paclitaxel-based  products  (Taxol 
and  generic  bioequivalent  versions  of 
Taxol);  and 

•  Cisplatin-based  products  (Platinol 
and  generic  bioequivalent  versions  of 
Platinol). 

In  each  market,  according  to  the 
complaint,  entry  of  a  lower-priced 
generic  version  of  BMS's  product 
resulted  in  a  significant,  immediate 
decrease  in  the  sales  of  the  BMS  product 
and  led  to  a  significant  reduction  in  the 
average  price  for  products  in  the 
relevant  market.  Conversely,  the 
complaint  states  that  the  availability  of 
other  therapeutic  agents  for  the 
conditions  that  BuSpar,  Taxol,  and 
Platinol  treat  was  not  sufficient  to 
prevent  the  effects  from  BMS's  conduct. 


As  a  result  of  this  competitive 
relationship  between  each  of  the  three 
BMS  branded  products  and  its  generic 
bioequivalents,  each  of  these  groups  of 
products  comprises  a  distinct  relevant 
product  market  for  purposes  of 
analyzing  the  challenged  conduct  here. 

According  to  the  complaint,  the 
relevant  geographic  market  in  which  to 
assess  the  competitive  effects  of  BMS's 
conduct  is  the  United  States,  given  the 
FDA's  elaborate  regulatory  process  for 
approving  drugs  for  sale  in  the  United 
States,  and  the  fact  that  the  marketing, 
sales,  and  distribution  of 
pharmaceuticals  such  as  those  at  issue 
here  occur  on  a  nationwide  basis. 

The  complaint  alleges  that,  prior  to 
the  entry  of  generic  versions  of  its 
BuSpar,  Taxol,  and  Platinol  products. 
BMS  had  monopoly  power  in  each  of 
the  three  relevant  antitrust  markets. 
BMS  is  charged  with  engaging  in  acts 
that  willfully  maintained  its  monopolies 
in  buspirone,  paclitaxel,  and  cisplatin 
products,  thereby  violating  Section  5  of 
the  FTC  Act.  In  addition,  the  complaint 
charges  that  BMS  agreed  with  Schein  to 
settle  patent  litigation  by  paying  Schein 
not  to  compete  until  the  patent  expired, 
and  agreed  with  ABI  to  wrongfully  list 
ABI's  '331  patent,  and  chfillenges  those 
agreements  as  acts  of  monopolization 
and  as  imreasonable  restraints  of  trade 
in  violation  of  Section  5. 

Exclusionary  conduct  by  a  monopolist 
that  is  reasonably  capable  of 
significantly  contributing  to  the 
maintenance  of  the  firm's  dominance 
gives  rise  to  substantial  competitive 
concerns.'"  The  conduct  alleged  in  the 
complaint  creates  such  concerns. 

By  listing  patents  in  the  Orange  Book 
that  did  not  meet  the  statutory 
requirements  for  such  listings,  BMS, 
according  to  the  complaint,  acquired  the 
ability  to  trigger  the  Hatch-Waxman  30- 
month  stay  provision  on  FDA  approval 
of  competing  generic  products.  An  NDA 
with  monopoly  power  has  an  incentive 
to  make  improper  listings  to  protect  its 
monopolies.  In  addition,  NDA  holders 
have  the  ability  to  make  wrongful 
listings  because  the  FDA  does  not  police 
hstings  to  ensure  they  meet  regulatory 
requirements  prior  to  publishing  them 
in  the  Orange  Book.''  The  Orange  Book 


'"  Barry  Wri^t  Corp.  v.  ITT  Grinnell  Corp..  724 
F.2d  227.  230  (1st  Cir.  1983)  (Breyer. ).)  (citing  3 
P.  Areeda  &  D.  Turner,  Antitrust  Law.  1 626  at  83 
(1978));  see  also  Aspen  Siding  Co.  v.  Aspen 
Highlands  Skiing  Co.,  472  U.S.  585.  S96  n.20 
(1985):  Lorain  Journal  Co.  v.  United  States,  342  U.S. 
143,  154  n.7  (1951). 

"  As  a  recent  court  decision  expressly 
recognized,  "(tjhe  duty  to  ensure  that  the  Orange 
Book  only  lists  patents  that  actually  claim  approved 
drugs  *   *   *  lies  with  NDA  holders."  Purepac  •    • 
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listing  scheme  established  by  Congress 
assumes  and  requires  that  NDA  holders 
act  in  good  faith  in  listing  patents. 
Listings  that  are  not  based  on  a 
reasonable,  good  faith  belief  that  the 
patent  is  listable  thus  cannot  be  justified 
on  grounds  that  the  NDA  holder  was 
merely  complying  with  Hatch-Waxman 
listing  regulations. '2  The  complaint 
alleges  for  each  of  the  challenged 
listings  that  BMS  lacked  a  reasonable 
belief  that  the  patents  were  listable,  and 
that  it  listed  the  patents  to  block  generic 
competition,  not  in  good  faith 
compliance  with  FDA  regulations. 

Indeed,  the  complaint  charges  that 
BMS  misled  the  FDA  about  the  scope, 
validity,  and  enforceability  of  its 
patents.  In  listing  the  '365  patent  on 
BuSpar,  the  complaint  alleges,  BMS 
intentionally  made  false  and  misleading 
statements  to  the  FDA  to  obtain  a 
wrongful  Orange  Book  listing.  Similarly, 
the  charges  concerning  two  of  the  Taxol 
patents  (the  '537  and  '803  patents) 
involve  allegations  that  BMS  submitted 
the  patents  for  listing  knowing  that  it 
had  engaged  in  inequitable  conduct 
before  the  PTO,  deliberately  making 
misleading  statements  and  concealing 
material  prior  art.  as  part  of  a  scheme  to 
abuse  Hatch-Waxman  processes  and 
thereby  extend  its  monopoly  in 
paclitaxel.  Under  well-established 
patent  law,  inequitable  conduct  in 
obtaining  a  patent  makes  the  patent 
unenforceable."  But  the  Orange  Book 
listing  scheme  is  susceptible  to 
opportunistic  behavior.  The  NDA  holder 
can  exploit  the  listing  scheme  by 
obtaining  patents  and  listing  them  in  the 
Orange  Book  to  block  FDA  approvals  of 
generic  rivals  for  30  months,  even  when 
the  NDA  holder  does  not  reasonably 
expect  the  patents  to  ultimately  hold  up 
in  court. 

Finally,  with  respect  to  two  other 
patents  (ABl's  '331  patent  on  Taxol  and 
the  '925  patent  on  Platinol),  the 
complaint  alleges  that  BMS  submitted 
the  listings  while  fully  aware  of  facts 
and  law  that  made  the  patents  invalid. 
Although  the  Hatch-Waxman  Paragraph 
IV  certification  process  contemplates 
that  some  patents  that  are  listed  may 
ultimately  be  found  invalid  or 
unenforceable,  it  does  not  contemplate 


Pharm.  v.  Thompson.  2002  WL  31840631.  at  '5 
(D.D.C.  Dec  16,  2002). 

>^  See,  e.g.,  Southern  Pac.  Communications  Co.  v. 
AT&T.  740  F.2d  980.  1009  (D.C.  Cir.  1984)  (AT&T's 
conduct  in  meeting  regulations  governing  its 
obligations  for  interconnecting  other  long  distance 
carriers  with  its  local  service  network  can  only  be 
justified  if  it  "is  reasonable  and  if  AT&T  actually 
made  its  decision  at  the  time  in  good  faith  on  that 
basis  rather  than  solely  on  the  basis  of  competitive 
considerations."}. 

"  Precision  Instrument  Mfg.  Co.  v.  Automotive 
Maintenance  Mach.  Co..  324  U.S.  806  (1945). 


NDA  holders  listing  a  patent  without  a 
reasonable  belief  that  the  patent  meets 
the  listing  requirements  in  order  to  use 
the  30-month  stay  provision  as  a 
weapon  against  generic  rivals. 
Moreover,  the  pattern  of  conduct  that 
BMS  is  charged  with  having  engaged  in 
reinforces  the  charge  that  BMS  acted 
with  an  intent  to  abuse  the  listing 
process  to  extend  its  monopolies  in  all 
three  drugs. 

BMS's  alleged  initiation  of  baseless 
lawsuits  to  trigger  the  30-month  stay 
provision  and  inflict  competitive  harm 
through  the  process,  rather  than  through 
the  outcome,  of  the  suit  likewise 
amoimts  to  exclusionary  conduct  to 
maintain  BMS's  monopoly  in  buspirone 
products. 

Two  of  BMS's  challenged  acts  were 
taken  in  concert  with  other  firms,  and 
the  complaint  challenges  these  acts  both 
as  monopoly  maintenance  and  as 
agreements  that  unreasonably  restrain 
trade  in  violation  of  Section  5.  First, 
BMS's  settlement  with  Schein,  in  which 
BMS  is  alleged  to  have  agreed  to  pay  its 
potential  competitor  in  the  buspirone 
market  to  withhold  competition  until 
patent  expiration,  eliminated  the  only 
potential  generic  threat  to  BuSpar  for 
the  entire  patent  period.  Such  action  not 
only  would  have  deprived  consumers  of 
the  potential,  albeit  uncertain, 
competition,  from  Schein,  but  also 
would  have  given  BMS  time  to 
implement  what  the  complaint  charges 
was  a  further  strategy  to  obstruct 
competition  to  BuSpar,  obtaining  and 
wrongfully  listing  the  '365  patent.  The 
complaint  alleges  that  the  settlement 
agreement  has  no  legitimate 
justification,  harms  consumers,  and  is 
unlawful. 

BMS's  agreement  with  ABI  to  list 
ABI's  "331  patent  likewise  involves 
charges  of  an  unjustified  agreement  to 
obstruct  generic  competition  and  share 
monopoly  profits.  As  set  forth  in  the 
complaint,  for  both  parties,  the  value  of 
the  patent  license  that  ABI  agreed  to  sell 
to  BMS  lay  in  its  ability  to  trigger  a  30- 
month  stay  under  Hatch-Waxman: 
Delayed  generic  entry  would  protect 
BMS's  revenues,  and  the  terms  of  the 
option  to  license  meant  that  ABI  would 
receive  more  in  royalty  payments  from 
BMS  if  BMS  continued  to  hold  a 
monopoly  in  paclitaxel  products. 

Because  most  of  the  acts  challenged  in 
this  matter  involve  use  of  governmental 
processes,  the  complaint  also 
affirmatively  pleads  that  BMS's  conduct 
is  not  immune  from  antitrust  liability 
under  the  Noerr-Pennington  doctrine, 
which  protects  private  parties' 
petitioning  for  governmental  action. 
First,  BMS's  Orange  Book  submissions 
of  five  patents  (one  on  BuSpar,  three  on 


Taxol,  and  one  on  Platinol)  cannot 
qualify  for  Noerr  immunity  because  they 
do  not  constitute  petitioning  behavior. 
As  the  court  in  In  re  Buspirone  Antitrust 
Litigation.  185  F.  Supp.  2d  363,  370 
(SJD.N.Y.  2002),  observed  in  rejecting 
BMS's  claim  of  Noerr  protection.  Orange 
Book  filings  involve  no  petitioning 
because  the  FDA  merely  accepts  the 
NDA  holder's  representations  and 
exercises  no  intervening  judgment.  In 
addition,  Orange  Book  filings  are  not 
entitled  to  Noerr  protection  as  conduct 
incidental  to  petitioning  by  means  of  a 
patent  infringement  suit.  "The  fact  that 
infringement  litigation  triggers  a 
statutory  delay  in  FDA  approval  does 
not  render  the  Orange  Book  listing ' 
incidental  to  the  litigation.  An  NDA 
holder  can  bring  an  infringement  suit 
regardless  of  whether  its  patents  are 
listed  in  the  Orange  Book.  Id.  at  372.^* 
Furthermore,  BMS's  filings  and  other 
statements  to  the  FDA  are  alleged  to 
involve  knowing  and  material 
misrepresentations,  and  woiUd  therefore 
fall  outside  the  protection  of  the  Noerr 
doctrine  for  that  reason  as  well. 

The  challenged  settlement  agreement 
between  BMS  and  Schein  likewise  is 
neither  petitioning  nor  the  kind  of 
action  incidental  to  petitioning  that  the 
Noerr  doctrine  immunizes,  i* 

Second,  with  respect  to  challenged 
BMS  actions  that  do  involve  petitioning 
of  government  (for  example,  the  patent 
infringement  suits  involving  BuSpar), 
the  complaint  alleges  that  BMS's  actions 
fall  outside  the  protections  of  the  Noerr 
doctrine.  Regarding  the  lawsuits,  the 
complaint  alleges  that  they  were 
objectively  baseless  and  brought  to 
injure  a  competitor  through  the  process, 
rather  than  the  outcome,  of  the 
litigation.  As  a  result,  they  satisfy  the 
two-part  test  for  the  sham  litigation 
exception  to  Noerr  set  forth  in 
Professional  Real  Estate  Investors,  Inc. 
V.  Columbia  Pictures  Industries.,  Inc., 
508  U.S.  49  (1993). 

Finally,  the  logic  and  policy 
imderlying  the  Supreme  Court's 
decision  in  California  Motor  Transport 
Co.  V.  Trucking  Unlimited,  404  U.S.  508 
(1972),  which  held  a  pattern  of  filings 
undertaken  without  regard  to  their ' 
merits  to  be  outside  the  protections  of 
Noerr,  supports  the  application  of  a 
pattern  exception  for  BMS's  alleged 
pattern  of  conduct  across  its  buspirone, 
paclitaxel,  and  cisplatin  products,  and 


'*  See  also  Memorandum  of  Law  of  Amicus 
Curiae  Federal  Trade  Commission  in  Opposition  to 
Defendant's  Motion  to  Dismiss  (Jan.  8.  2002)  in  In 
re  Buspirone  Antitrust  Litig.,  185  F.Supp.  2d  363 
(S.D.N.Y.  2002).  available  at  http://www.ftc.gov/os/ 
2002/0 1  /busparbrief.pdf. 

'5  See  Andrx  Pharms.  v.  Biovail  Corp.  Infl.  256 
F.3d  799,  817-19  (D.C.  Qr.  2001). 
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thus  provides  a  separate  reason  to  reject 
Noerr  immunity  here.  As  is  reflected  in 
the  complaint,  the  overall  course  of 
conduct  challenged  here  constitutes  a 
clear  and  systematic  pattern  of 
anticompetitive  misuse  of  govenunental 
processes,  that  is,  abusive  filings 
undertaken  without  regard  to  the  merits, 
in  order  to  use  administrative  and 
judicial  processes — rather  than  the 
outcome  of  those  processes — as  a 
weapon  to  obstruct  competition.  Just  as 
the  repeated  filing  of  lawsuits  brought 
without  regard  to  the  merits,  and  for  the 
purpose  of  using  the  judicial  process  (as 
opposed  to  the  outcome  of  the  process), 
warrants  rejection  of  Noerr  immunity, 
so  too  do  the  alleged  repeated  filing  of 
patents  on  the  Orange  Book  without 
regard  to  their  validity,  enforceability, 
or  listability;  repeated  filing  of 
recklessly  or  deliberately  false 
statements  with  government  agencies; 
and  filing  of  lawsuits  brought  with  or 
without  regard  to  the  merits,  also  cause 
the  actions  challenged  here  to  fall 
outside  the  scope  of  Noerr's  protection. 

By  issuing  the  complaint  in  this 
matter  along  with  the  proposed  consent 
agreement,  the  Commission  finds^eason 
to  believe  that  BMS  engaged  in  the 
alleged  violations  of  law  set  forth  in  the 
complaint. 

The  Proposed  Order 

The  proposed  order  is  designed  to 
maintain  BMS's  incentives  to  engage  in 
legitimate  conduct  that  could  promote 
iimovation,  while  ensiuring  protection  of 
consumers  through: 

•  Prohibitions  regarding  the  listing 
and  enforcement  of  patents  relating  to 
specific  BMS  products  at  issue  here; 

•  General  prohibitions  concerning  the 
listing  and  enforcement  of  patents;  and 

•  Prohibitions  concerning  settlement 
of  patent  litigation  and  other  agreements 
between  an  NDA  holder  and  an  ANDA 
filer. 

Product-Specific  Provisions 

Paragraphs  11  through  V  directly 
address  complaint  charges  concerning 
BMS's  unlawful  conduct  regarding 
patents  relating  to  BuSpar  and  Taxol. 
The  proposed  order  does  not  provide 
similar  specific  relief  for  Platinol, 
because  the  only  unexpired  Platinol 
patent  was  conclusively  held  invalid. 

The  complaint  alleges  that  the  '365 
patent  relating  to  BuSpar  does  not  cover 
any  uses  of  buspirone,  and  a  district 
court  has  so  held.'**  Accordingly,  to 
prevent  future  abusive  listing  of  the  '365 
patent,^  ^  Paragraph  II  bars  BMS  from 


seeking  to  list  the  '365  patent  in  the 
Orange  Book  in  relation  to  any  NDA  in 
which  the  active  ingredient  is 
buspirone.  This  provision  will  prevent 
BMS  from  seeking  to  list  the  '365  patent 
in  connection  with  another  buspirone 
product,  for  example  a  new  dosage 
strength  or  formulation  of  BuSpar,  as 
well  as  with  its  current  BuSpar  NDA. 

The  limitation  on  attempts  to  enforce 
the  '365  patent  is  similar,  but  allows  for 
the  possibility  that  BMS  might  in  the 
future  have  a  legitimate  claim  of 
infringement.  Thus,  Paragraph  V  bars 
BMS  from  seeking  to  enforce  the  '365 
patent  against  a  product,  or  use  of  a 
product,  that  contains  buspirone,  except 
that  such  enforcement  is  permitted  if 
the  drug  product  in  question  also 
contains  the  metabolite  that  is  the 
subject  of  the  '365  patent  (the  6- 
Hydrodroxy-metabolite  of  Buspirone) 
and  the  infringement  claim  is  based  on 
that  metabolite."*  Should  such  a  case 
arise,  BMS  would  not  obtain  an. 
automatic  30-month  stay  on  FDA 
approval  (because  of  the  bar  on  listing 
in  Paragraph  II),  but,  like  any  patent 
holder,  it  could  seek  a  preliminary 
injimction  from  the  court  hearing  the 
infringement  case. 

With  respect  to  Taxol,  the  proposed 
order  generally  bars  BMS  bom  seeking 
to  enforce,  or  collecting  royalties  on, 
any  "Taxol  Patent"  if  the  infringement 
claim  involves  the  use  of  "Taxol."  The 
proposed  order  defines  "Taxol"  to  be 
any  BMS  paclitaxel  drug  product  sold  as 
of  October  2002.  As  a  result,  this 
provision  would  not  apply  to  any  new 
form  of  Taxol  that  BMS  might  develop, 
and  thus  it  would  maintain  BMS's 
incentives  to  pursue  such  innovation. 
With  respect  to  BMS's  existing  Taxol 
product,  however,  the  proposed  order's 
bar  on  enforcement  and  royalties  would 
apply  not  only  to  BMS's  '537  and  '803 
patents  (patents  that  the  complaint 
alleges  are  unenforceable  because  of 
inequitable  conduct  by  BMS  before  the 
PTO),  but  also  to  any  other  U.S.  patent 
claiming  Taxol  as  a  composition  of 
matter  or  a  method  of  using  Taxol  (by 
virtue  of  the  definition  of  "Taxol 
Patent"  in  Paragraph  LEE).  Any  such 
patent  for  the  existing  Taxol  product 
would  almost  certainly  be  invalid,  as  a 
result  of  the  sale  of  Taxol  since  1992 


>6  1n  re  Buspirone  Patent  Litig.,  185  F.  Supp.  2d 
340,  359  (S.D.N.Y.  2002). 

"  In  March  2001,  a  district  court  ordered  BMS  to 
seek  de-listing  of  the  patent.  Mylan  Pharms.,  Inc.  v. 


Thompson.  139  F.  Supp.  2d  1  (D.D.C.  2001).  The 
Federal  Qrcuit  later  reversed  this  ruling.  Mylan 
Pharm..  Inc.  v.  Thompson.  268  F.3d  1323, 1329-33 
(Fed.  Cir.  2001)  (holding  no  private  right  of  action 
under  the  Food.  Drug,  and  Cosmetic  Act  to  seek  de- 
listing). By  that  time,  generic  buspirone  had  entered 
the  market,  and  BMS  did  not  seek  to  re-list  the  '365 
patent. 

"The  proposed  order  defines  "Patent 
Infringement  Claim"  to  include  threats  of 
enforcement  and  other  allegations  that  an  ANDA 
product  infringes  the  NDA  holder's  patent. 


and  the  extensive  prior  art  in  the  public 
domain. 

Paragraph  IV  of  the  proposed  order 
bars  BMS  from  taking  any  action  to 
obtain  or  maintain  a  statutory  30-month 
stay  on  FDA  approval  with  respect  to  an 
ANDA  that  references  BuSpar  or  Taxol. 
There  have  already  been  multiple  30- 
month  stays  in  connection  with  both  of 
these  drugs,  and  this  provision  makes  it 
clear  that  further  stays  would  be 
improper.  At  the  same  time,  the 
proposed  order  would  preserve 
incentives  to  irmovate  by  allowing  30- 
month  stays  on  new  NDAs,  even  if  those 
NDAs  are  related  to  BuSpar  and  Taxol. 

General  Prohibitions  Concerning  the 
Listing  and' Enforcement  of  Patents 

Because  improper  Orange  Book 
listings  have  a  significant  potential  to 
obstruct  competition  and  harm 
consumers,  the  proposed  order  contains 
general  prohibitions  designed  to  deter 
improper  listings  and  to  prevent  BMS 
from  triggering  the  Hatch-Waxman 
automatic  30-month  stay  in 
circumstances  that  could  improperly 
block  generic  entry.  Thus,  the  proposed 
order's  Paragraph  VI  would  bar  BMS 
from  Orange  Book  listings  that  are 
contrary  to  the  statutes  and  regulations 
governing-such  listings.  For  example, 
this  provision  would  prohibit  listing 
patents  in  the  Orange  Book  that  do  not 
actually  claim  the  drug  product  at  issue. 
This  provision  is  similar  to  one 
contained  in  the  consent  order  issued  in 
Biovail  Corp.,  FTC  Dkt.  No.  C-4060 
(Oct.  2,  2002). 

In  addition.  Paragraph  VII  bars  BMS 
from  acting  to  obtain  or  maintain  a 
Hatch-Waxman  30-month  stay  on  FDA 
approval  in  certain  specified  situations. 
Because  this  provision  does  not  bar 
Orange  Book  listings,  ANDA  filers 
would  continue  to  get  notice  through 
the  Orange  Book  of  patents  relating  to 
the  reference  drug.  Although  the 
provision  prohibits  BMS  from  suing  to 
trigger  the  automatic  30-month  stay, 
BMS  could  still  bring  an  infringement 
suit  and  avail  itself  of  the  procedures 
available  to  patent  holders  generally, 
including  seeking  a  preliminary 
injunction  against  market  entry  by  the 
generic  applicant. 

Paragraph  VILA  prohibits  BMS  from 
triggering  a  30-month  stay  when  the 
patent  is  listed  after  the  filing  of  any 
ANDA  referencing  the  NDA.  The 
Commission's  Generic  Drug  Study 
found  that  the  listing  of  patents  after  a 
generic  applicant  has  filed  its  ANDA  led 
to  substantial  delay  of  FDA  approval. 
The  report  identified  two  reasons  for 
this  delay.  First,  "later-issued  patents" 
often  enabled  the  NDA  holder  to  obtain 
multiple  30-month  stays,  resulting  in  an 
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automatic  stay  period  that  significantly 
exceeds  30  months.  BuSpar  and  Taxol 
involve  allegations  relating  to  improper 
efforts  to  obtain  such  additional  stays. 
Second,  later-issued  patents  also 
typically  presented  significant  questions 
whether  they  met  the  criteria  for  listing, 
and,  when  courts  had  ruled,  the  later- 
issued  patents  had  been  found  to  be 
invalid  or  not  infringed.'^  BuSpar, 
Taxol,  and  Platinol  all  are  alleged  to 
have  involved  improper  listings.  By 
eliminating  the  availability  of  a  30- 
month  stay  on  later-issued  patents,  this 
provision  reduces  the  rewards  for 
obtaining  and  listing  patents 
improperly.  Moreover,  by  denying  BMS 
the  benefit  of  the  30-month  stay  on 
later-issued  patents,  the  proposed  order 
should  reduce  BMS's  incentives  to 
engage  in  improper  behavior  before  the 
pro  and  the  FDA  to  obtain  and  list  a 
patent  for  the  purpose  of  obtaining  an 
unwarranted  automatic  30-month  stay. 
This  remedy  is  consistent  with  the 
Commission's  recommendation  to 
Congress  that,  to  reduce  the  possibility 
of  abuse  of  the  30-month  stay  provision, 
an  ANDA  filer  only  be  subject  to  a  30- 
month  stay  for  patents  listed  in  the 
Orange  Book  prior  to  the  filing  of  its 
ANDA. 

Paragraph  VII  also  bars  a  30-month 
stay,  regardless  of  when  the  patent  was 
listed,  if  BMS  engages  in  certain  types 
of  misconduct  in  connection  with 
obtaining  or  listing  the  patent: 
inequitable  conduct  before  the  PTO  in 
obtaining  the  patent  (Vll.B);  making  a 
false  or  misleading  statement  to  the  FDA 
in  connection  with  listing  the  patent 
(VII. C);  or  providing  information  about 
the  patent  to  the  FDA  that  is 
inconsistent  with  information  it 
provided  to  the  PTO  (Vfi.D).  These 
provisions  reflect  particular  types  of 
unlawful  conduct  charged  in  the 
complaint. 

Finally,  Paragraph  VII  would  also 
prevent  BMS  from  obtaining  a  30-month 
stay  when  it  has  listed  a  patent  that  does 
not  claim  an  approved  use  of  the  drug 
(Vn.E)  or  when  the  patent  is  for  a 
metabolite  of  an  active  ingredient  listed 
in  the  NDA  (VII.F).  These  provisions 
directly  respond  to  the  complaint 
allegations  that  BMS  obstructed  generic 
competition  to  BuSpar  by  listing  the 
'365  patent,  which  did  not  comply  with 
the  standards  for  listing  in  the  Orange 
Book.  These  provisions  would  not  bar 
BMS  from  bringing  a  patent 
infringement  action  triggering  a  30- 
month  stay  if  the  action  is  based  on  a 
patent  claim  that  is  distinct  from  those 
identified  in  these  two  subparagraphs, 
and  the  listing  of  that  distinct  additional 


claim  does  not  conflict  with  regulations 
governing  Orange  Book  listings. 

To  ensure  that  BMS  does  not  seek  to 
obstruct  generic  competition  through 
false  statements  to  the  FDA  outside  the 
Orange  Book  listing  context,  such  as 
through  the  citizen  petition  process,  the 
proposed  order  also  contains  a  general 
prohibition  on  false  statements  to  the 
FDA.  Paragraph  VIII  bans  false  and 
misleading  statements  to  the  FDA  that 
are  material  to  the  approvability  or  sale 
of  a  generic  version  of  a  BMS  brand- 
name  drug  product,  unless  BMS  had  a 
reasonable  belief  that  the  statement  was 
neither  false  nor  misleading. 

"To  address  complaint  allegations  that 
BMS  engaged  in  sham  litigation,  the 
proposed  order's  Paragraph  IX  bars  BMS 
from:  asserting  any  patent  infringement 
claim  that  is  objectively  baseless;  or 
seeking  to  enforce  a  patent  that  BMS 
knows  is  invalid,  unenforceable,  or  not 
infringed. 

Paragraphs  X  and  XI  deal  with  the 
acquisition  of  patents,  patent  licenses, 
and  conduct  in  connection  with  such 
acquisitions  or  licenses.  These  two 
provisions  address  complaint 
allegations  that,  as  one  part  of  its 
unlawful  scheme  to  delay  generic 
competition  to  Taxol,  BMS  entered  into 
an  unlawful  agreement  with  ABI  that 
BMS  acquire  a  license  to  and  list  an 
invalid  ABI  patent  in  the  Orange  Book 
to  maintain  BMS's  monopoly  in  Taxol. 

As  in  Biovail  Corp.,  FTC  Dkt.  No.  C- 
4060  (Oct.  2,  2002),  the  proposed  order 
would  require  BMS  to  provide  notice  to 
the  Commission  before  it  acquires  a 
patent,  or  an  exclusive  license  to  a 
patent  (whether  exclusive  by  its  terms 
or  otherwise),^"  if  BMS  intends  to  list 
that  patent  in  the  Orange  Book.  Patents 
obtained  through  internal  development 
activities  or  research  joint  ventures 
existing  at  the  time  of  NDA  approval, 
however,  do  not  present  the  competitive 
concerns  that  the  arrangement  between 
BMS  and  ABI  does  and  are  excluded 
from  the  proposed  order's  prior  notice 
requirement. 

If  BMS  acquires  a  non-exclusive 
license  to  a  patent.  Paragraph  XI  bars  it 
from  participating  in  enforcement  of, 
licensing  of,  or  setting  royalties  for,  that 
patent  with  respect  to  an  ANDA  filer. 
This  prohibition  applies  only  to 
acquisitions  that  occur  after  an  ANDA 


"Generic  Drug  Study  at  iii-iv,  40, 48-54. 


^"The  definition  of  "Exclusive  License"  in 
Paragraph  l.O  includes  a  license  that  "reduces  the 
incentives  of  the  licensor  to  license  the  intellectual 
property  to  other  persons."  This  definition  reflects 
that  a  license  may  be  nominally  non-exclusive,  but 
its  terms  may  be  such  (for  example,  when  royalties 
paid  to  the  patent  holder  would  be  higher  if  no 
generic  entry  occurs)  that  the  patent  holder  would 
have  no  incentive  to  license  the  patent  to  anyone 
other  than  the  manufacturer  of  the  brand-name  drug 
to  which  the  patent  relates. 


referencing  the  NDA  to  which  the  patent 
relates  has  been  filed.  It  is  intended  to 
ensure  that  BMS  does  not  attempt  to 
obstruct  generic  competition  by 
influencing  the  conduct  of  the  patent 
holder. 

Provisions  Concerning  Settlement  of 
Patent  Litigation  and  Other  Agreements 

Paragraphs  XII  though  XV  address  the 
challenged  settlement  agreement 
between  BMS  and  Schein 
Pharmaceutical,  Inc.,  concerning  generic 
BuSpar.  Schein  was  acquired  by  Watson 
Pharmaceuticals  in  August  2000,  and 
the  Commission  has  determined  that 
under  the  circimistances  here  it  is  not 
necessary  to  seek  an  order  against 
Watson  to  ensure  effective  relief. 

This  aspect  of  the  proposed  order 
would  essentially  prohibit  two 
categories  of  conduct:      . 

•  Agreements  in  which  the  brand- 
name  drug  company  (the  NDA  holder) 
makes  payments  to  a  potential  generic 
competitor  (an  ANDA  filer)  and  the 
ANDA  filer  agrees  not  to  market  its 
product  for  some  period  of  time  (except 
in  certain  limited  circumstances);  and 

•  Agreements  between  the  NDA 
holder  and  an  ANDA  filer  in  which  the 
generic  competitor  agrees  not  to  enter 
die  market  with  a  non-infringing  generic 
product,  or  agrees  not  to  relinquish 
exclusivity  rights. 

Paragraph  XII  of  the  proposed  order 
covers  agreements  to  resolve  patent 
infringement  disputes.  It  bars 
agreements  wherein  (1)  the  NDA  holder 
makes  payments  or  otherwise  transfers 
something  of  value  to  the  ANDA  filer 
and  (2)  the  ANDA  filer  agrees  not  to 
market  its  product  for  some  period  of 
time,  subject  to  two  exceptions 
described  below.  The  ban  in  Paragraph 
XII  includes  not  only  final  settlements 
of  ongoing  patent  infringement 
litigation,  but  also  agreements  resolving 
claims  of  patent  infringement  that  have 
not  resulted  in  a  lawsuit  (see  definition 
in  Paragraph  I.X.).  In  addition,  by  virtue 
of  the  definition  of  "Agreement"  in 
Paragraph  I.G.,  the  proposed  order 
makes  it  clear  that  the. prohibition  on 
payments  for  delayed  generic  entry 
would  cover  such  arrangements  even  if 
they  are  achieved  through  separate 
agreements  (for  example,  when  one 
agreement  resolves  the  patent 
infiingement  dispute  and  another 
provides  for  the  payment  for  delayed 

enfry). 

The  proposed  order  prohibits  not 
merely  cash  payments  to  induce 
delayed  entry,  but,  more  broadly, 
agreements  in  which  the  NDA  holder 
provides  something  of  value  to  the 
potential  generic  entrant,  and  the  ANDA 
filer  agrees  in  some  faishion  not  to  sell 


its  product.  Although  the 
pharmaceutical  agreements  that  the 
Conunission  has  challenged  to  date  have 
involved  cash  payments,  a  company 
could  easily  evade  a  prohibition  on  such 
agreements  by  substituting  other  things 
of  value  for  cash  payments.  Thus,  to 
protect  against  a  recurrent  violation,  the 
proposed  order  is  not  limited  to  cash 
payments. 

"The  proposed  order  would  create  two 
exceptions  to  Paragraph  XII's  ban  on 
giving  value  for  delayed  entry.  First,  the 
ban  would  not  apply  if  the  value  BMS 
provided  to  the  ANDA  filer  was  only: 
(1)  The  right  to  market  the  ANDA 
product  prior  to  expiration  of  the  patent 
that  it  is  alleged  to  infringe;  and/or  (2) 
an  amount  representing  BMS's  expected 
future  litigation  costs,  up  to  a  maximum 
of  two  million  dollars.  This  exception 
reflects  that  a  payment  limited  to  the 
NDA-holder's  expected  future  litigation 
costs  is  not  likely  to  result  in  a  later 
generic  entry  date  than  would  be 
expected  to  occur  absent  the  payment. 
As  a  fencing-in  provision,  the  proposed 
order  sets  a  two-million  dollar  limit  on 
expected  litigation  cost  payments.  In 
addition,  the  exception  requires  that 
BMS  notify  the  Commission  at  least  30 
days  in  advance  of  consummating  such 
an  agreement,  to  allow  an  assessment  of 
potential  harm  to  competition  that 
could  arise  as  a  result  of  the  exclusivity 
provisions  of  the  Hatch- Waxman  Act. 
Paragraph  XVI  sets  forth  a  notification 
process  similar  to  that  used  for  mergers 
imder  the  Hart-Scott-Rodino  Act,  which 
is  deigned  to  permit  the  Commission  to 
obtain  additional  information  when  an 
agreement's  potential  effect  on  the 
triggering  of  the  180-day  exclusivity 
period  may  raise  competitive  concerns. 

A  second  exception  addresses  the 
possibility  that  there  might  be  some 
agreements  that  fall  within  the  terms  of 
the  prohibition  in  Paragraph  XII  that  the 
Commission  would  not  wish  to  prohibit. 
Thus,  the  proposed  order  includes  a 
mechanism  that  would  permit  the 
Commission  to  consider  and  permit 
such  arrangements. 

Paragraph  XIII  prohibits  agreements 
between  an  NDA  holder  and  an  ANDA 
filer  in  which  the  ANDA  filer  agrees  not 
to  develop  or  market  a  generic  drug 
product  that  is  not  the  subject  of  a  claim 
of  patent  infringement.  The  complaint 
alleges  that  BMS's  settlement  agreement 
with  Schein  not  only  barred  sale  of  the 
ANDA  product,  but  also  prohibited 
marketing  of  any  other  generic  version 
of  BuSpar,  regardless  of  whether  it 
infringed  a  BMS  patent. 

The  proposed  order  would  also  ban 
agreements  in  which  a  first  ANDA  filer 
agrees  not  to  relinquish  its  right  to  the 
180-day  exclusivity  period  provided 


under  Hatch-Waxman  (Paragraph  XIV). 
Under  a  proviso,  however,  such 
agreements  are  permitted  in  the  context 
of  a  licensing  arrangement  jf:  (1)  The 
first  ANDA  filer  comes  to  market 
inunediately  with  a  generic  version  of 
the  reference  drug  product;  (2)  the 
ANDA  filer  either  triggers  or 
relinquishes  the  180-day  exclusivity 
period;  and  (3)  BMS  complies  with  the 
notice  requirements  of  Paragraph  XVI. 
Although  a  ban  on  relinquishing 
exclusivity  rights  was  not  part  of  the 
challenged  settlement  agreement 
betw^n  BMS  and  Schein,  such 
agreements  have  been  used  to  thwart 
generic  entry  and  the  prohibition  of 
such  agreements  will  help  to  prevent 
futiire  unlawful  conduct.^i 

Paragraph  XV  bars  agreements  that 
involve  payment  to  an  ANDA  filer  and 
in  which  the  ANDA  filer  agrees  not  to 
enter  the  market  for  a  period  of  time,  but 
the  patent  infringement  litigation 
continues.  As  with  Paragraph  XII's 
treatment  of  final  settlements,  it  extends 
beyond  cash  payments  to  cover  the  NDA 
holder's  providing  "anything  of  value" 
to  the  ANDA  filer.  The  proposed  order 
also  provides  for  an  exception  to  the 
provision  on  interim  settlements  if  BMS 
presents  the  agreement  to  a  court  in 
connection  with  a  joint  stipulation  for  a 
preliminary  injunction,  and  the 
following  conditions  are  met: 

•  BMS  must  provide  certain 
information  to  the  Commission  at  least 
30  days  before  submitting  the  joint 
stipulation  to  the  court,  and  must  also 
provide  certain  information  to  the  court 
along  with  the  joint  stipulation; 

•  BMS  may  not  oppose  Commission 
participation  in  the  court's 
consideration  of  the  request  for 
preliminary  injunction;  and 

•  Either:  (1)  The  court  issues  a 
preliminary  injunction  and  the  parties' 
agreement  conforms  to  the  court's  order; 
or  (2)  the  Commission  determines  that 
the  agreement  does  not  raise  issues 
under  Section  5  of  the  FTC  Act. 

Notice  and  Compliance  Provisions 

The  form  and  timing  of  the  notice  that 
BMS  must  provide  to  the  Commission 
under  Paragraphs  X.  Xfl,  XIV,  and  XV  of 
the  proposed  order  is  set  forth  in 
Paragraph  XVI.  In  addition  to  supplying 
a  copy  of  the  proposed  agreement  at 
least  30  days  in  advance  of  its 
consummation,  BMS  is  required  to 
provide  certain  other  information  to 
assist  the  Commission  in  assessing  the 
potential  competitive  impact  of  the 


"  See  Abbott  Labs.,  FTC  Dkt.  No.  C-3945  (May 
22,  2000):  Geneva  Pharms.  FTC  Dkt.  No.  C-3946 
(May  Z2.  2000);  Hoechsl  Marion  Roussei,  et  al.,  FTC 
Dkt.  No.  D.9293  (May  8.  2001). 


agreement.  Accordingly,  the  proposed 
order  requires  BMS  to  identify,  among 
other  things,  all  others  known  by  BMS 
to  have  filed  an  ANDA  for  a  product 
containing  the  same  chemical  entities  as 
the  product  at  issue,  as  well  as  the  court 
that  is  hearing  any  relevant  legal 
proceedings  involving  BMS.  In  addition, 
BMS  must  provide  the  Commission 
with  certain  documents  that  evaluate 
the  proposed  agreement. 

The  proposed  order  also  provides  a 
Hart-Scott-Rodino-type  "second 
request"  process  in  connection  with  the 
notice  required  by  Paragraph  XII. 

The  proposed  order  also  contains 
certain  reporting  and  other  provisions 
that  are  designed  to  assist  the 
Commission  in  monitoring  compliance 
with  the  order  and  are  standard 
provisions  in  Commission  orders. 

The  proposed  order  would  expire  in 
10  years. 

Opportunity  for  Public  Comment 

The  proposed  order  has  been  placed 
on  the  public  record  for  30  days  in  order 
to  receive  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  the  proposed  order 
final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
agreement.  The  analysis  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement,  the  complaint,  or  the 
proposed  consent  order,  or  to  modify 
their  terms  in  any  way.  '  . 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary: 
(PR  Doc.  03-6078  Filed  3-12-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03F-0088] 

Ion  Beam  Applications;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Ion  Beam  Applications  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  by  increasing 
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the  maximum  permitted  energy  level  of 
X-rays  for  treating  food  to  7.5  million 
electron  volts  (MeV)  from  the  currently 
permitted  maximum  level  of  5.0  MeV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Celeste  Johnston.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-265).  Food 
and  Drug  Administration.  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740- 
3835, 202-418-3423. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  3M4745)  has  been  fded  by 
Ion  Beam  Applications,  6000  Poplar 
Ave.,  suite  426.  Memphis.  TN.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  179.26  Ionizing 
radiation  for  the  treatment  of  food  (21 
CFR  179.26)  by  increasing  the  maximum 
permitted  energy  level  of  X-rays  for 
treating  food  to  7.5  MeV  from  the 
currently  permitted  maximum  level  of 
5.0  MeV. 

The  agency  has  determined  under  21 
CFR  25.32())  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  signiHcant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviroiunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  February  24,  2003. 
Alan  M.  Rulis, 

Director;  Office  of  Food  Additive  Safety, 
Center  for  Food  Safety  and  Applied  Nutrition. 

|FR  Doc.  03-5955  Filed  3-12-03;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DodMt  No.  03D-0043] 

Guidance  for  Industry  on  Integration  of 
Doae-Counting  Mechanisms  into 
Metered-Dose  Inhaler  Drug  Products; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimoimcing  the 
availability  of  a  guidance  for  industry 
entitled  "hitegration  of  Dose-Coimting 
Mechanisms  into  MDI  Drug  Products." 
This  guidance  is  intended  to  assist 
manufacturers  who  are  developing  or 
plan  to  develop  drug  products  for  oral 
inhalation  using  metered-dose  inhalers 
(MDIs). 


DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPt.EMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Barnes,  Center  for  Drug 
Evaluation  and  Research  (HFD-570), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  8B— 45,  Rockville,  MD 
20857. 301-827-1055. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimouncing  the  availability  of 
a  guidance  for  industry  entitled 
"Integration  of  Dose-Counting 
Mechanisms  into  MDI  Drug  Products." 
This  guidance  is  intended  to  assist 
manufacturers  who  are  developing  or 
plan  to  develop  drug  products  for  oral 
inhalation  using  MDIs.  The  guidance  > 
reflects  the  agency's  current 
recommendations  regarding  the 
integration  of  dose-coimting 
mechanisms  into  MDI  drug  products  for 
oral  inhalation.  Although  the  contents 
of  the  guidance  should  be  considered  by 
any  manufacturer  of  any  MDI  drug 
product  (including  nasal  MDI  products), 
this  guidance  is  neither  specifically 
intended  for  manufactiu^rs  of  already 
marketed  MDI  drug  products  for  oral 
inhalation  nor  for  manufacturers 
developing  MDIs  for  other  routes  of 
administration  (e.g.,  nasal  MDIs).  It  is 
also  not  intended  for  manufecturers 
developing  multidose  dry  powder 
inhalers  (MDPIs),  which  already 
incorporate  dose  counters  as  an  integral 
part  of  the  deUvery  system. 
Manufacturers  developing  new  MDPIs 
are  encouraged  to  continue  including 
dose  counters  in  their  deUvery  systems 
and  may  find  the  contents  of  this 
gviidance  useful  in  their  planning. 

A  draft  guidance  of  the  same  name 
was  made  available  for  public  comment 
in  a  notice  published  in  the  Federal 
Register  of  December  11,  2001  (66  FR 


64045).  This  guidance  contains  only 
clarifying  editorial  changes. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  integrating  dose- 
counting  mechanisms  into  MDI  drug 
products.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (see  ADDRESSES). 
Two  copies  of  any  mailed  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
conunents  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

ni.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cder/guidance/index.htm 
or  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  March  5,  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 

(FR  Doc.  03-5956  Filed  3-12-03;  8:45  am) 
BILLMG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Ssrvlces 
Administration 

Council  on  Graduate  Medical 
Education;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.L.  92->463),  notice  is  hereby  given 
of  the  following  meeting: 

Name:  Council  on  Graduate  Medical 
Education  (COGME). 

Date  and  Time:  April  10,  2003;  8:30  a.m.— 
4:30  p.m.  April  11,  2003;  8:30  a.m.— 12  noon. 

Place:  Holiday  Inn  Select,  Versailles  4. 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Status:  The  meeting  will  be  open  to  the 
public. 

Agenda:  The  agenda  for  April  10  will 
include:  welcome  and  opening  comments 


from  the  Associate  Administrator  for  Health 
Professions,  the  Chair  of  COGME,  and  the 
Acting  Executive  Secretary  of  COGME.  In  the 
morning  there  will  be  a  panel  of  speakers  on 
the  topics  covering  the  "Impact  of 
Malpractice  Insurance  on  Physician  Practice" 
and  "Impact  of  Residency  Duty  Hours 
Restriction — Cost  and  Structural 
Adaptations." 

In  the  afternoon  there  will  be  presenters  on 
"Assessment  of  Medicare's  International 
Medical  Education  Payments  for  Graduate 
Medical  Education."  After  the  presentations 
the  Council's  three  workgroups  will  convene. 
They  are  the  Workgroup  on  Diversity, 
Workgroup  on  Graduate  Medical  Education 
Financing,  and  Workgroup  on  Workforce. 

The  agenda  for  April  11  will  include  a 
discussion  of  the  Report  of  the  Institute  of 
Medicine,  "Health  Professions  Education:  A 
Bridge  to  Quality."  The  three  workgroup 
chairs  will  give  their  reports.  There  will  be 
a  discussion  on  the  Development  of  a 
Framework  for  Revised  COGME  Physician 
Workforce  Goals,  plans  for  future  work,  and 
new  business. 

Agenda  items' are  subject  to  change  as 
priorities  dictate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  requiring  information  regarding 
the  meeting  should  contact  Stanford  M. 
Bastacky,  D.M.D.,  M.H.S.A.,  Acting 
Executive  Secretary,  Coimcil  on 
Graduate  Medical  Education,  Division 
of  Medicine  and  Dentistry,  Bureau  of 
Health  Professions,  Room  9A-27, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-6326. 

Dated:  March  7,  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  03-6112  Filed  3-12-03;  8:45  am] 

NLUNG  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

National  Advisory  Council  on  Nurse 
Education  and  Practice;  Notice  of 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  the  following  meeting: 

Name:  National  Advisory  Council  on 
Nurse  Education  and  Practice. 

Date  and  Time:  April  9,  2003,  8:30  a.m.- 
5  p.m.;  April  10,  2003,  8:30  a.m.-3  p.m. 

Place:  "The  Hotel  Washington, 
Pennsylvania  Avenue,  NW.,  at  15th  St., 
Washington,  E)C  20004. 

Status:  The  meeting  will  be  open  to  the 
public. 

Agenda:  Department,  Agency,  Bureau  and 
Division  administrative  updates.  The  Council 


will  address  issues  related  to  the  practice 
environment  jDf  nurses  with  opening 
presentation  to  set  the  context.  Two  panels 
will  follow  related  to  the  dimensions  of  the 
work  environment  and  diversity  in  the  work 
environment;  Council  workgroup  sessions 
and  discussion  of  speaker's  and  panels 
presentations  with  development  of 
recommendations  related  to  the  practice 
environment  of  nurses. 

For  Further  Information  Contact:  Anyone 
interested  in  obtaining  a  roster  of  members, 
minutes  of  the  meeting,  or  other  relevant 
information  should  write  or  contact  Ms. 
Elaine  G.  Cohen,  Executive  Secretary, 
National  Advisory  Council  on  Nurse 
Education  and  Practice,  Parklawn  Building, 
Room  9-35,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443-1405. 

Dated:  March  7,  2003. 
Jane  M.  Harrison, 

Direetor,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  03-6113  Filed  3-12-03;  8:45  am] 

BILLING  CODE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel,  NEI  Conference 
Grant  Review. 

Date:  March  24,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Jeanette  M.  Hosseini,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892,  (301)  451-2020. 

^This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timihg 
limitaMorti^^imposed  by  the  revW^  4n4  "'  •- 
funding  Cycle.  '(n-  .r'.    » '»tig->>l 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  March  6,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-5982  Filed  3-12-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  v^th  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  aniended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel,  CIGITS  and  OHTS 
Cooperative  Agreement  Applications. 

Date:  April  23,  2003. 

Time:  1 1  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate 
cooperative  agreement  applications.  '^ 

Place:  Radisson  Hotel  Old  Town,  901 
North  Fairfax  Street.  Alexandria,  VA  22314. 

Contact  Person:  Anne  E.  Schaffner.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Research,  National  Eye  Institute-, 
6120  Executive  Blvd.,  Suite  3S0,"Bethesda, 
MD  20892.  301-451-2020. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  March  5.  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory    , 

Committee  Policy. 

IFR  Doc.  03-5985  Filed  3-12-03;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health;  National 
Heart,  Lung,  and  Blood  Institute; 
Notice  of  Closed  Meeting 

Pursuant  to  section  lOMi-' of  the.  ; ' 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  foth  in  sections  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confldential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Small  Business  Innovative  Research.       , 

Dote:  March  19.2003. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Petson:  Zee  E  Huang,  MD, 
Scientlflc  Review  Administrator,  Review 
Branch,  Room  7190,  eivision  of  Extramural 
Affairs.  National  Heart.  Lung,  and  Blood 
Institute.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  MSC  7924,  Bethesda.  MD 
20892-7924,  (301)  435-0314. 

This  notice  is  being  published  less  than  1.5 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838,  Lung 
Diseases  Research:  93.839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS.) 

Dated:  March  6.  2003. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-5979  Filed  3-12-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Heart.  Lung,  and  Blood 
Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Advisory  Council. 

Date:  May  29,  2003. 

Open.  8  a.m.  to  2  p.m. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  histitutes  of  Health. 
Building  31.  31  Center  Drive,  Bethesda.  MD 
20892. 

Closed:  2  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Bethesda,  MD 
20892. 

Contact  Person:  Deborah  P.  Beebe.  PhD, 
Director,  Division  of  Extramural  Affairs 
National  Heart.  Lung,  and  Blood  Institute. 
National  Institutes  of  Health,  Two  Rockledge 
Center.  Room  7100,  6701  Rockledge  Center, 
7100,  6701  Rockledge  Drive.  Bethesda.  MD 
20892,(301)435-0260. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page: 
wwM'.nhlbi. nih.gov/meetings/index. htm. 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Disease  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  March  6.  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-5980  Filed  3-12-03;  8:45  am] 

SILUNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
Research  Program  Project  Grants. 

Date:  April  9,  2003. 

Time:  12:30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  One 
Democracy  Plaza,  6701  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Richard  J.  Bartlett,  PhD., 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  March  5,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5971  Filed  3-12-03;  8:45  am) 
BIUINQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel.  Review  of 
Small  Grants  for  New  Investigators. 

Date:  April  2-3,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Richard  J.  Bartlett,  PhD. 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracy  Plaza, 
Bethesda,  MD  20892,  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  March  5.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5972  Filed  3-12-03;  8:45  am) 
BiUJNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Institutes  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  appUcations  and 
the  disctissions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mune  of  Committee:  National  Institute  of 
Arthritis  and  Musculoslieletal  and  Skin 


Diseases  Special  Emphasis  Panel,  Review  of 
Research  ftogram  Project  Grants. 

Date:  March  7,  2003. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1 750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Aftab  A.  Ansari,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  6701  Democracy  Plaza. 
Bethesda,  MD  20892,  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  March  5,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5973  Filed  3-12-03;  8:45  am] 
HLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkxial  Institutes  of  Health 

Natkxial  institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notk»  of  Ciosped  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUowing 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
Research  Project  Grants. 

Date:  March  17,  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  One 
Democracy  Plaza.  6701  Democracy 
Boulevard.  Bethesda.  MD  20892.  (Telephone 
confiBrence  call.) 

Contact  Person:  Tracy  A  Shahan,  PhD, 
Sdratific  Review  Administrator,  National 
Institutes  of  Health.  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 


Diseases,  6701  Democracy  Plaza,  Bethesda, 
MD  20892.  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imfKJsed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  March  5,  2003. 
LaVeme  Y.  Stringfield,  *  * 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-5976  Filed  3-12-03;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkmal  Institutes  of  Health 

Natk>nal  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Ptusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  foUowing 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Utle  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  RFA-ES-03-002. 
Environmental  Justice  (EJ):  Partnerships  for 
Communication. 

Date:  April  7-9,  2003. 

Time:  7  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Homewood  Suites  by  Hilton-RDU 
Airport  /RTP,  4603  Central  Park  Dr.,  Durham, 
NC  27703. 

Contact  Person :  Leroy  Worth.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233.  MD  EC-30/Room  3171.  Research 
Triangle  Park.  NC  27709.  919/541-0670. 
woth@niehs.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Envirorunental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing: 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Elnvironmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Wmter 
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Health  and  Safety  Training:  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  HHS) 

Dated:  March  6,  2003. 
La  Verne  Y.  Stringfieid, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  03-5977  Filed  3-12-03:  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Intestinal  Host 
Etefense. 

Date:  March  27.  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran, 
PhD,  ScientiHc  Review  Administrator. 
Review  Branch,  DEA,  NIDDK,  Room  754, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health.  Bethesda.  MD  20892- 
6600,  (301)  594-7799.  Is38z@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Strategies  for 
Improved  Shock  Wave  Lithotripsy. 

Date:  April  10,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  2650  Jefferson  Davis 
Highway.  Arlington,  VA  22202. 


Contact  Person:  Maxine  A.  Lesniak,  PhM, 
Scientific  Review  Administrator,  Review 
Branch,  DEA.  NIDDK.  Room  756,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-7792,  lesniakm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Androgen  Receptor 
and  Prostate  Cancer. 

Date:  April  22-23,  2003. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  1300 
Concourse  Drive,  Linthicum,  MD  21090. 

Contact  Person:  Dan  E.  Matsumoto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health.  Room  749,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892-6600,  (301) 
594-8894 ,  matsumotod@extm.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  6,  2003. 
La  Verne  Y.  Stringfieid, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-5978  Filed  3-12-03;  8:45  ami 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti,  National 
Institute  of  Neurological  Disorders  and 
stroke;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  March  18,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 


Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Raul  A.  Saavedra,  Phd. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208, 
MSC  9529,  Bethesda.  MD  20892-9529,  (301)- 
496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS.) 

Dated:  March  6,  2003. 
LaVeme  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-5981  Filed  3-12-03:  8:45  am) 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal'  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  HIV 
Prevention  in  Treatment  Settings. 

Date:  March  26,  2003. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applicants. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave,  Bethesda.  MD  20814. 

Contact  Person:  Richard  E.  Weise,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIK.  Neuroscience  Center. 
6001  Executive  Boulevard,  Room  6140. 
MSC9606,  Bethesda,  MD  20892-9606,  (301) 
443-1225,  rweise@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
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Ancillary  Studies  to  the  STAR*D  Project- 
Depression  Treatment  Variability. 

Date:  April  7,  2003. 

Time:  1:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Houmam  H.  Araj,  PhD, 
Scientific  review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6148,  MSC  9608. 
Bethesda,  MD  20892-9608,  (301)  443-1340, 
haraj@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  award  for 
Clinicians,  and  Resecu°ch  Award;  93.282, 
Mental  Health  National  Research  Service 
Awards  for  Research  Training,  National 
Institutes  of  Health,  HHS) 

Dated:  March  5,  2003. 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-5983  Filed  3-12-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Assistive 
Technology. 

Z>ate.  April  4,  2003.  ' 

Time:  9  a.m.  to  10:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  Rockville.  MD  20852, 
(Telephone  Conference  Call). 


Contact  Person:  Anne  Kfey,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Rm.  5E03, 
Bethesda,  MD  20892,  (301)  435-6908. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.'209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  March  5,  2003. 
LaVeme  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-5984  Filed  3-12-03;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  . 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  conderning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Pilot  Clinical  Trials 
in  the  Epidemiology,  Prevention  and 
Treatment  of  Respiratory  Failure  in  Children. 

Date:  April  4,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  arid  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Gopal  M.  Bhatnagar.  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Child  Health  and  Human 
Development,  National  Institutes  of  Health, 
6100  Bldg.,  Rm.  5B01,  Rockville,  MD  20852, 
(301)  435-6889.  bhatnagg@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 


Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  March  6.  2003. 
LaVeme  Y.  Stringfieid.' 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-5986  Filed  3-12-03;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice  . 
is  hereby  given  of  the  following 
meeting. 

J  The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning     . 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Biodefense  and  Emerging- 
Infectious  Disease  Opportunities. 

Dote.  April  7.  2003. 

Tim^:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  B  Rockledge  Dr.,  Room  3114, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call).      , 

Contact  Person:  Alec  Ritchie,  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAD/NIH/DHHS,  6700  B 
Rockledge  Drive.  MSC  7616,  Bethesda,  MD 
20892-7616.  301-435-1614, 
aritchie@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  March  5.  2003. 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-5987  Filed  3-12-03;  8:45  am] 

BILUNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panels  In  Vitro  Antiviral  Screening 
Program  PART  D:  Orthopoxviruses  and 
Heitiorrhagic  Fever. 

Date:  March  27.  2003. 

Time:  8:.30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Marriott  Washingtonian  Center 
(RIO),  9751  Washingtonian  Boulevard,  The 
Board  Room,  Gaithersburg,  MD  20878. 

Contact  Person:  Vassil  St.  Ceorgiev.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID/NIH/DHHS.  Room  2102. 
G700-B  Rockledge  Drive,  MSC  7616, 
Bethesda.  MD  20892,  301-496-2550. 
vg8q@nih.gov. 

(Catalogue  of  Federal- Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  March  5,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[PR  Doc.  03-5988  Filed  3-12-03;  8:45  am] 
BILUNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 


Board  of  Scientific  Counselors,  national 
Library  of  Medicine. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(6),  Title  5  U.S.C.  as  amended, 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Library  of  Medicine,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  National  Library  of  Medicine. 
Board  of  Scientific  Counselors.  National 
Center  for  Biotechnology  Information. 
National  Library  of  Medicine. 

Dofe;  April  22,  2003. 

Open:  9  a.m.  to  12  p.m. 

Agenda:  Program  Discussion. 

Place:  National  Library  of  Medicine, 
Building  38,  Board  Room,  8600  Rockville 
Pike,  Bethesda,  MD  20894. 

Closed:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Library  of  Medicine, 
Building  28,  Board  Room.  8600  Rockville 
Pike,  Bethesda.  MD  20894. 

Open:  2  p.m.  to  5  p.m. 

Agenda:  Program  Discussion. 

Place:  National  Library  of  Medicine. 
Building  38,  Board  Room  8600  Rockville 
Pike,  Bethesda,  MD  20894. 

Contact  Person:  David  J.  Lipman,  MD. 
Director.  Natl  Ctr  for  Biolechnology 
Information.  National  Library  of  Medicine. 
Department  of  Health  and  Human  Services, 
Bethesda,  MD  20894. 

Any  interested  person  may  file 
written  comments  with  the  committee 
by  forwarding  the  statement  to  the 
Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name, 
address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for 
entrance  into  the  building  by  non- 
government employees.  Persons  without 
a  government  LD.  will  need  to  show  a 
photo  I.D.  and  sign-in  at  the  security 
desk  upon  entering  the  building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 


Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  March  5,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  03-5974  Filed  3-11-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  (he 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Library  of  Medicine. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b{c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intraunural 
programs  and  projects  conducted  by  the 
National  Library  of  Medicine,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  ofpersonal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Library  of  Medicine, 
Board  of  Scientific  Counselors,  Lister  Hill 
Center. 

Date:  May  15-16,  2003. 

Open:  May  15,  2003  9  a.m.  to  1  p.m. 

Agenda:  Review  of  research  and 
development  programs  and  preparation  of 
reports  of  the  Lister  Hill  National  Center  for 
Biomedical  Communications. 

Place:  National  Library  of  Medicine. 
Building  38,  Board  Room,  2E17,  8600 
Rockville  Pike,  Bethesda.  MD  20894. 

Closed:  May  15,  2003, 1  p.m.  2  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Library  of  Medicine, 
Building  38.  Board  Room,  2E17,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Open:  May  15,  2003  2  p.m.  to  5  p.m. 

Agenda:  Review  of  research  and 
development  programs  and  preparation  of 
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reports  of  the  Lister  Hill  National  Center  for 
Biomedical  Communications. 

Place:  National  Library  of  Medicine, 
Building  38,  Board  Room,  2E17,  8600 
Rockville  Pike,  Bethesda.  MD  20894. 

Open  May  16.  2003.  9  a.m.  to  12  p.m 

Agenda;  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Library  of  Medicine, 
Building  38.  Board  Room,  2El 7,  8600 
Rockville  Pike.  Bethesda,  MD  20894. 

Contact  Person:  )ackie  Duley,  Program 
Assistant,  Lister  Hill  National  Center  for 
Biomedical  Communications,  National 
Library  of  Medicine,  Bldg  38A.  RM  7N-705, 
Bethesda.  MD  301-496-4441. 

Any  interested  person  may  file 
written  comments  with  the  committee 
by  forwarding  the  statement  to  the 
Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name, 
address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for 
entrance  into  the  building  by  non- 
government employees.  Persons  without 
a  government  I.D.  will  need  to  show  a 
photo  I.D.  and  sign-in  at  the  security 
desk  upon  entering  the  building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance.  National  Institutes  of  Health. 
HHS) 

Dated:  March  5.  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-5975  Filed  3-12-03;  8:45  am] 

BIUJNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendi3r2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  AIDS  . 
Behavioral  Studies  SBIR  Applications. 

Dafe:  March  12.  2003. 

Time:  8:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Governor's  House  Hotel.  1615  Rhode 
Island  Avenue.  NW,  Washington,  DC  20036. 

Contact  Person:  Ranga  V.  Srinivas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5222. 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1167.  srinivar@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Review  of 
AIDS  Behayioral  Studies  Member  Conflicts. 

Date;  March  12,2003. 

Time:  12:30  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.  Washington,  DC  20036. 

Contact  Person:  Ranga  V.  Srinivas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5222, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1167,  srinvar@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS  and 
Related  Research  6. 

Date:  March  17-18,  2003. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Latham  Hotel,  3000  M  SUeet,  NW, 
Washington,  DC  20007. 

Contact  Person:  Ranga  V.  Srinivas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5108, 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1167.  srinivar@csr.nih.nov. 

This  notice  is  beiiig  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Reviews  in  Mental  Disorders. 

Z?afe;  March  17.  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MED. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC  7848.  Bethesda,  MD  20892.  (301)  435- 
0002.  krausem@csr.nih.gov. 

This  notice  is  being  published  less  ttian  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VAGC 
01:  Infectious  Disease  Vaccines. 

Date:  March  17-18,  2003. 

Time:  2  p.m.  to  6  p.m. 

Agenda;  To' review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda.  MD  20892.  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cenler  for  Scientific 
Review  Special  Emphasis  Panel.  Cognition 
and  Language. 

Date:  March  18,  2003. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
Applications.  « 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Cheri  Wiggs,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3180. 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1261. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Genomics 
and  Bioengineering. 

Date:  March  20.  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  American  Inn  of  Bethesda.  8130 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  David  ).  Remondini,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6154, 
MSC  7890,  Bethesda,  MD  20892.  (301)  435- 
1038.  djt@helix,nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Learning 
and  Memory:  Cellular  and  Molecular 
Mechanisms. 

Date:  March  20,  2003. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  "To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
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Health.  6701  Rockledge  Drive.  Room  5180. 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Drug 
Prevention  and  Smoking  Cessation. 
ZJbte:  March  21.2003. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue.  NW.,  Washington,  DC 
20007. 

Contact  Person:  Karen  Sirocco.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3176. 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
0676,  siroccok®csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
PBC(3)  MIMS  Resource  Review. 
Date:  March  23-25.  2003. 
Time:  5  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  at  Massachusetts  Institute  of 
Technology,  20  Sidney  Street,  Boston,  MA 
02139. 

Contact  Person:  Zakir  Bengali,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5150, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1742. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group:  AIDS  and 
Related  Research  1. 

Date:  March  24-25,  2003. 
Time:  8  a.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street.  NW.. 
Washington.  DC  20007. 

Contact  Person:  Kenneth  Roebuck,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5106, 
MSC  7852,  Bethesda,  MD  20892.  (301)  435- 
1166,  roebuckk@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Computational  Neuroscience. 
Date:  March  24,  2003. 
Tinie.  11  a.m.  to  1  p.m. 
Agpnda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 


Contact  Person:  John  Bishop,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Reviews  in  Treatment  of  Depression. 

Dote:  March  24,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause.  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
0902,  kmusem@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Diagnosis  of 
Mental  Disorders. 

Date:  March  24.  2003. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3182, 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
0902,  /crausem@csr.ni7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl-DMG 
90S:  Diagnostic  Imaging. 

Date:  March  25.  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  Tn  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5116.  MSC  7854. 
Bethesda.  MD  20892.  (301)  435-1171. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  MDCN 
Fellowship  Review  Group  A — Development. 
Synaptic  Plasticity  and  Neurodegeneration. 

Date:  March  26-27.  2003. 
rime:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce.  Churchill  Hotel,  1914  Connecticut 
Avenue.  NW..  Washington.  DC  20009. 


Contact  Person:  Joanne  T  Fujii,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  670^  Rockledge  Drive,  Room  5204, 
MSC  7850.  Bethesda,  MD  20892,  (301)  435- 
1 1 78.  fuiiij@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG  MBC- 
1  (29)  DBBD  F  31  SEP. 

Date:  March  26-27,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  Washington,  DC  20037. 

Contact  Person:  Neal  B.  West,  PhD, 
Program  Officer,  Center  for  Scientific  Review. 
National  Institutes  of  Health.  6701  Rockledge 
Drive.  Room  3202.  MSC  7808.  Bethesda.  MD 
20892-7808. 301-435-2514. 
westnea@csr.  n  ih  .gov. 

Name  of  Committee:  CenXer  for  Scientific 
Review  Special  Emphasis  Panel,  Polyoma 
Transformation. 

Date:  March  26.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Michael  R.  Schaefer,  PhD, 
Scientific  Review  Administrator,  Genetic 
Sciences  IRG,  Center  for  Scientific  Review. 
National  Institute  of  Health,  6701  Rockledge 
Drive.  Room  6166,  MSC  7890,  Bethesda.  MD 
20892,  (301)  435-2477, 
schae/em@csr.ni7i.gov.?< 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Polyoma 
Transformation. 

Date:  March  26,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  One 
Democracy  Plaza,  6701  Democracy 
Boulevard,  Bethesda,  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Jean  Hickman,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4194, 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1146. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Biochemical 
Pharmacologirfo  Alcohol. 

Date:  March  26.  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gamil  C  Debgas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170. 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1247,  eskayi@csT.hih.gpv. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Physics. 

Date:  March  26.  2003. 

rime:  3  p.m.  to  5  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natiqnal  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6186, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716,  strudlep@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SNEM  1 
Member  Conflict:  Community  Level  Health 
Promotion. 

Date:  March  26,  2003. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gerturde  K.  McFarland, 
DNSC,  FAAN,  Scientific  Review 
Administrator.  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  3156,  MSC  7770,  Bethesda,  MD 
20892,  (301)  435-1784,  mcfarlag@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SRB 
51R:PAR  01-101:  In  Vivo  Imaging 
Technology:  Phased  Innovation  AWD. 

Date:  March  27,  2003. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Eileen  W  Bradley,  DSC, 
Chief  and  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5120,  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1179,  bradleye@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS2 
(lOB)  Proteomics,  Protein  Expression,  and 
Protein  Therapeutics. 

Date:  March  27-28,  2003. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave,  Chevy  Chase,  MD  20815. 

Contact  Person:  Prabha  L.  Atreya,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
8367,  atreyape@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Diagnosis 
and  Treatment  of  Cancer. 

Date:  March  27-28,  2003. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Shen  K.  Yang,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6198, 
MSC  7804,  Bethesda,  MD '20892,  (3011 435- 
1213,  yangsh@csr.nih.g&v. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  PTHB 
03  M:. 

Dote;  March  27,  2003. 

Time:  1  p.m.  to  3p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6212, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1717. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Genomics. 

Date:  March  27,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Camilla  E.  Day,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  2212, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1037,  dayc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
•Conflict:  Behavioral  Genetics  and  Mental 
Health  (SNEM  2  Members). 

Date:  March  27,  2003. 

Time:  2:15  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  3158-F,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Ann  Hardy,  DRPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of    . 
Health,  6701  Rockledge  Drive,  Room  3158, 
MSC  7770.  Bethesda,  MD  20892,  (301)  435- 
0695,  hardyan@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SRB 
54R:PAR01-101:  In  Vivo  Imaging 
Technology:  Member  Conflict. 

Dote:  March  27.  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Irin  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda  MD  20814. 

Contact  Person:  Eileen  W  Bradley,  DSC, 
Chief  and  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5120,  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1179,  bradleye@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SRB 
53R:PAR01-101:  Tn  Vivo  Imaging 
Technology:  Member  Conflict. 

Date:  March  27,  2003. 

Time:  4:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Eileen  W  Bradley,  DSG, 
Chief  and  Scientific  Review  Administrator, 


Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive.. 
Room  5120,  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1179,  bradleye@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Leukemia 
Virus. 

Date:  March  27,  2003. 

7"/me;.5  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701  • 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng,  PhD,  MBA. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6200, 
MSC  7804,  (For  courier  delivery,  use  MD 
20817),  Bethesda,  MD  20892,  301-435-1715, 
nga@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SRB 
52R:PAR01-102:  In  Vivo  Imaging 
Technology:SBIR/STTR. 

Date:  March  28,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.  Bethesda,  MD  20814. 

Contact  Person:  Eileen  W  Bradley.  DSC, 
Chief  and  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5120,  MSC  7854,  Bethesda,  MD  20892. 
(301)  435-1179,  bradleye@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Models  of 
Carcinogenecis  and  Prevention. 

Date:  March  28;  2()03. 
,    Time:  1:30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  Grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6184, 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
1 779,  rjverase@csr.n//i.goi'. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Behavioral 
Neuroendocrinology. 

Date:  March  28,  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Gamil  C  Debbas,  PhDr 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170. 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1247,  eskay@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Nutritional 
Metabolism. 

Date:  March  28.  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant:-,^ 
applications. 
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Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Dennis  Leszczynski,  PhD, 
ScientiHc  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1044. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Chemical 
Senses:  Olfaction. 

Dofe:  March  31,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  R<ickledge  Drive,  Room  5180. 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Member 
Reviews  in  Behavioral  Pharmacology  and 
Addiction. 

DOfe.  March  31,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  C^all). 

Contact  Person:  Mary  Sue  Krause.  MED. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Ro«'kledge  Drive.  Room  3182. 
MSC  7848.  Bethesda.  MD  20892.  301-43.5- 
0902.  icrausem@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93..393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 
'  Dated:  March  5.  2003 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  0.3-5989  Filed  3-12-03:  8:45  am) 

BtLUNO  CODE  4140-01-41 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Renewal  for  Endangered  Species 
Permit 

agency:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  receipt. 

SUMMARY:  The  following  applicant  has 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  Thi? 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 


1973.  as  amended  (16  U.S.C.  1531  et 
seq.): 

PRT-697823 

Applicant:  Assistant  Regional  Director. 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service.  Hadley, 
Massachusetts 

DATES:  Written  data  or  comments  on 
this  application  must  be  received  at  the 
address  given  below  by  April  14,  2003. 
ADDRESSES:  Documents  and  other 
information  submitted  with  this 
application  are  available  for  review  by 
any  peuly  who  submits  a  written  request 
for  a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  300  Westgate 
Center  Drive.  Hadley.  Massachusetts 
01035.  Attention:  Diane  Lynch.  Regional 
Endangered  Species  Permits 
Coordinator.  Telephone:  (413)  253- 
8628:  Facsimile:  (413)  253-8482. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Lynch,  Telephone:  (413)  253- 
8628;  Facsimile:  (413)  253-8482. 
SUPPLEMENTARY  INFORMATION:  You  are 
invited  to  comment  on  the  application 
from  the  Assistant  Regional  Director, 
Ecological  Services,  PRT-TE697823. 
This  applicant  requests  renewal  of  their 
current  permit  for  take  activities  for  all 
listed  species  in  the  states  of 
Connecticut.  Delaware.  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey.  New  York, 
Pennsylvania.  Rhode  Island,  Vermont, 
Virginia,  West  Virginia  and  the  District 
of  Columbia  for  the  purpose  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species  as 
prescribed  by  U.S.  Fish  and  Wildlife 
Service  recovery  documents. 

Dated:  February  26,  2003. 
Richard  O.  Bennett, 
Acting  Regional  Director. 
|FR  Doc.  03-6041  Filed  3-12-03:  8:45  am] 
BILUNG  CODE  4310-65-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Confederated  TritMs  of  the  Coos, 
Lower  Umpqua  and  Siuslaw  Indians 
Liquor  Control  Code 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  publishes  the 
Confederated  Tribes  of  the  Coos,  Lower 
Umpqua  and  Siuslaw  Indians  Liquor 
Control  Code.  The  Code  regulates  the 
sale,  possession  and  use  of  alcoholic 


liquor  on  the  Confederated  Tribes  of  the 
Coos,  Lower  Umpqua  and  Siuslaw 
Indians  (Tribes')  Reservation  and  other 
lands  subject  to  tribal  jurisdiction,  in 
conformity  with  the  laws  of  the  State  of 
Oregon,  where  applicable  and 
necessary.  Although  the  Code  was 
adopted  on  December  9.  2001 ,  it  does  . 
not  become  effective  until  published  in 
the  Federal  Register  because  the  failure 
to  comply  with  the  Code  may  result  in 
criminal  charges. 

EFFECTIVE  DATE:  This  Code  is  effective 
March  13.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Bird  Bear,  Office  of  Tribal 
Services.  Branch  of  Tribal  Relations, 
1951  Constitution  Avenue.  NW.,  MS- 
320-SIB,  Washington,  DC  20240-0001; 
Telephone  (202)  513-7641. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Act  of  August  15,  1953,  Public  Law  83- 
277,  67  Stat.  586.  18  U.S.C.  1161,  as 
interpreted  by  the  Supreme  Court  in 
Ricev.  Rehner.  463  U.S.  713  (1983).  the 
Secretary  of  the  Interior  shall  certify  and 
publish  in  the  Federal  Register  notice  of 
the  adopted  liquor  ordinances  for  the 
purpose  of  regulating  liquor  transactions 
in  Indian  Country.  The  Confederated 
Tribes  of  the  Coos,  Lower  Umpqua  and 
Siuslaw  Indians  Liquor  Code, 
Resolution  No.  01-091 ,  was  duly 
adopted  by  the  Confederated  Tribes  of 
the  Coos,  Lower  Umpqua  and  Siuslaw 
Indians  Tribal  Council  on  December  9. 
2001.  The  Tribes  wish  to  estahlish 
uniform  policies  to  assure  a  high-quality 
workforce,  ensure  the  protection  of 
employee  rights  and  set  forth  the 
expectations  of  all  employees  and 
managers  in  conducting  employee 
relations  matters. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Department  Manual  8.1. 

I  certify  that  by  Resolution  No.  01- 
091 ,  the  Confederated  Tribes  of  the 
Coos,  Lower  Umpqua  and  Siuslaw 
Indians  Liquor  Control  Code  was  duly 
adopted  by  the  Confederated  Tribes  of 
the  Coos,  Lower  Umpqua  and  Siuslaw 
Indians  Tribal  Council  on  December  9, 
2001. 

Dated:  February  26.  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 

The  Confederated  Tribes  of  the  Coos, 
Lower  Umpqua  and  Siuslaw  Indians 
Liquor  Control  Code,  Resolution  No. 
01-091,  ^4ds  as  follows: 
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Confederated  Tribes  of  Coos,  Lower 
Umpqua  and  Siuslaw  Indians  Liquor 
Control  Code  Title  5 — Regulatory 
Provisions  Chapter  5-1  Liquor  Control 

5-1-1    Authority  and  Purpose 

(a)  The  authority  for  this  Code  and  its 
adoption  by  Tribal  Council  is  foimd  in 
the  Confederated  Tribes  of  Coos,  Lower 
Umpqua  and  Siuslaw  Indians  Tribal 
Constitution  imder  Article  I — section  1, 
Article  VI — section  2  and  the  Act  of 
October  17,  1984,  PubHc  Law  98-481, 
98  Stat.  2250. 

(b)  This  Code  is  for  the  purpose  of 
regulating  the  sale,  possession  and  use 
of  alcoholic  liquor  on  the  Confederated 
Tribes  of  Coos,  Lower  Umpqua  and 
Siuslaw  Indians  (Tribes')  Reservation 
and  other  lands  subject  to  tribal 
jurisdiction. 

5-1-2    Definitions 

To  the  extent  that  definitions  are 
consistent  with  tribal  or  federal  law, 
terms  used  herein  shall  have  the  same 
meaning  as  defined  in  Oregon  Revised 
Statutes  Chapter  471  and  in  Oregon 
Administrative  Rules  Chapter  845. 

(a)  Alcoholic  Liquor  shall  mean  any 
alcoholic  beverage  containing  more  than 
one-half  of  1  percent  alcohol  by  volume, 
and  every  liquid  or  solid,  patented  or 
not,  containing  alcohol  and  capable  of 
being  consumed  by  a  human  being. 

fb)  Tribes'  Reservation  shall  mean  all 
lands  held  in  trust  by  the  United  States 
for  the  Tribes  or  their  members  and  all 
lands  owned  by  the  Tribes,  wherever 
located. 

(c)  Sell  or  To  Sell  refer  to  anything 
forbidden  by  this  Chapter  and  related  to 
alcoholic  liquor,  they  include: 

(1)  To  solicit  or  receive  an  order. 

(2)  To  keep  or  expose  for  sale. 

(3)  To  deUver  for  value  or  in  any  way 
other  than  piuely  gratuitously. 

(4)  To  peddle. 

(5)  To  keep  with  intent  to  sell. 

(6)  To  traffic  in. 

(7)  For  any  consideration,  promise  or 
obtained  directly  or  indirectly  under 
any  pretext  or  by  any  means  or  procure 
or  allow  to  be  procured  for  any  other 
person. 

(d)  Sale  includes  every  act  of  selling 
as  defined  in  paragraph  (c)  of  this 
section. 

5-1-3    Prohibited  Activity 

(a)  It  shall  be  unlawfiil  for  any  person 
to  sell,  trade  or  manufacture  any 
alcoholic  liquor  on  the  Tribes' 
Reservation  except  as  provided  in  this 
Code. 

(b)  It  shaU  be  unlawful  for  any     . 
business  establishment  or  person  on  the 
Tribes'  Reservation  to  possess,  transport 
or  keep  with  intent  to  sell,  barter  or 


trade  to  another  any  Uquor,  except  for 
those  conunercial  liquor  establishments 
on  the  Tribes'  Reservation  licensed  by 
the  Tribes,  provided,  however,  that  a       * 
person  may  transport  liquor  from  a 
licensed  establishment  consistent  with 
the  terms  of  the  license. 

(c)  It  shall  be  unlawful  for  any  person 
to  consume  alcoholic  liquor  on  a  public 
highway. 

(d)  It  shall  be  unlawful  for  any  person 
to  publicly  consume  any  alcoholic 
liquor  at  any  commimity  function,  or  at 
or  near  any  place  of  business,  Indian 
celebration  grounds,  recreational  areas, 
including  ballparks  and  public  camping 
areas,  the  Tribal  Headquarters  area  and 
any  other  area  where  minors  gather  for 
meetings  or  recreation,  except  within  a 
tribally  licensed  establishment  where 
alcohol  is  sold. 

(e)  It  shall  be  imlawful  for  any  person 
imder  the  age  of  21  years  to  buy,  attempt 
to  buy  or  to  misrepresent  their  age  in 
attempting  to  buy,  alcoholic  liquor.  It 
shall  be  unlawful  for  any  person  under 
the  age  of  21  years  to  transport,  possess 
or  consume  any  alcoholic  liquor  on  the 
Tribes'  Reservation,  or  to  be  under  the 
influence  of  alcohol  or  to  be  at  an 
established  commercial  liquor 
establishment,  except  as  authorized 
under  section  5-1-5  of  this  Code.  No 
person  shall  sell  or  furnish  alcoholic 
liquor  to  any  minor. 

(f)  AlcohoUc  Uquor  may  not  be  given 
as  a  prize,  premium  or  consideration  for 
a  lottery,  contest,  game  of  chance  or 
skill,  or  competition  of  any  kind. 

5-1-4    Procedure  for  License 

(a)  Any  request  for  a  license  under 
this  Code  must  be  presented  to  the 
Tribal  Council  at  least  30  days  prior  to 
the  requested  effective  date.  The  Tribal 
Council  shall  set  license  conditions  at 
least  as  strictly  as  those  required  by 
federal  law,  including  at  a  minimum: 

(1)  Liquor  may  only  be  served  and 
handled  in  a  manner  no  less  strict  than 
allowed  under  Oregon  Revised  Statutes 
chapter  471. 

(2)  Liquor  may  only  be  served  by  staff 
of  the  licensee;  and 

(3)  Liquor  may  only  be  served  in 
rooms  where  gambling  is  not  taking 
place. 

(b)  Council  action  on  a  license  request 
must  be  taken  at  a  regular  or  special 
meeting.  Unless  the  request  is  for  a 
special  event  license,  the  Coimcil  shall 
give  at  least  14  days'  notice  of  the 
meeting  at  which  the  request  wiU  be 
considered.  Notice  shall  be  posted  at  the 
Tribal  Coimcil  offices  and  at  the 
establishment  requesting  the  license, 
and  will  be  smt  by  Cotified  Mail  to  the 
Oregon  Liquor  Control  Commission. 


5-1-5    Sale  or  Service  of  Liquor  by 
Licensee's  Minor  Employees 

(a)  The  holder  of  a  license  issued 
imder  this  Code  or  Oregon  Revised 
Statutes  chapter  472  may  employ 
persons  18,  19  and  20  years  of  age  who 
may  take  orders  for,  serve  and  sell 
alcoholic  liquor  in  any  part  of  the 
hcensed  premises  when  that  activity  is 
incidental  to  the  serving  of  food  except 
in  those  areas  classified  by  the  Oregon 
Liquor  Control  Commission  as  being 
prohibited  to  the  use  of  minors. 
However,  no  person  who  is  18, 19  or  20 
years  of  age  shall  be  permitted  to  mix, 
pour  or  draw  alcoholic  liquor  except 
when  pouring  is  done  as  a  service  to  the 
patron  at  the  patron's  table  or  drawing 
is  done  in  a  portion  of  the  premises  not 
prohibited  to  minors. 

(b)  Except  as  stated  in  this  section,  it 
shall  be  unlawful  to  hire  any  person  to 
work  in  connection  with  the  sale  and 
service  of  alcoholic  beverages  in  a 
tribally  licensed  liquor  establishment  if 
such  person  is  under  the  age  of  21  years. 

5-1-6    Warning  Signs  Required 

(a)  Any  person  in  possession  of  a 
valid  retail  liquor  license,  who  sells 
liquor  by  the  drink  for  consumption  on 
the  pretxiises  or  sells  for  consumption 
off  Uie  premises,  shall  post  a  sign 
informing  the  public  of  the  effects  and 
risks  of  alcohol  consumption  during 
pregnancy. 

(b)  The  sign  shall: 

(1)  Contain  the  message:  "Pregnancy 
and  alcohol  do  not  mix.  Drinking 
alcoholic. beverages,  including  wine, 
coolers  and  beer,  during  pregnancy  can 
cause  birth  defects." 

(2)  Be  either: 

(A)  A  large  sign,  no  smaller  than  8V2 
by  1 1  inches  in  size  with  lettering  no 
smaller  than  five-eighth  of  an  inch  in 
height;  or 

(B)  A  reduced  sign,  5  by  7  inches  in 
size  with  lettering  of  the  same 
proportion  as  the  large  sign  described  in 
paragraph  (A)  of  this  subsection. 

(3)  Contain  a  graphic  depiction  of  the 
message  to  assist  nonreaders  in 
understanding  the  message.  The 
depiction  of  a  pregnant  female  shall  be 
universal  and  shall  not  reflect  a  specific 
race  or  culture. 

(4)  Be  in  English  unless  a  significant 
number  of  the  patrons  of  the  retail 
premises  use  a  language  other  than 
EngUsh  as  a  primary  language.  In  such 
cases,  the  sign  shall  be  worded  both  in 
English  and  the  primary  language  or 
languages  of  the  patrons. 

(5)  Be  displayed  on  the  premises  of  all 
licensed  retail  Uquor  premises  as  either 
a  large  sign  at  the  point  of  entry,  or  a 
reduced  sized  sign  at  points  of  sale. 
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(c)  The  person  described  in  paragraph 
(a)  of  this  section  shall  also  post  signs 
of  any  size  at  places  where  alcoholic 
beverages  are  displayed. 

5-1-7    Civil  Penalty 

(a)  Any  person  who  violates  the 
provisions  of  this  Code  is  deemed  to 
have  consented  to  the  jurisdiction  of  the 
Tribal  Court  and  may  be  subject  to  a 
civil  penalty  in  Tribal  Court  for  a  civil 
infraction.  Such  civil  penalty  shall  not 
exceed  the  sum  of  one  thousand  dollars 
($1,000)  for  each  such  infraction, 
provided,  however,  that  the  penalty 
shall  not  exceed  five  thousand  dollars 
($5,000)  if  it  involves  minors. 

(b)  The  procedures  governing  the 
adjudication  in  Tribal  Court  of  such 
civil  infractions  shall  be  those  set  out  in 
the  Trial  Court  rules. 

(c)  The  Tribal  Council  hereby 
specifically  finds  that  such  civil 
penalties  are  reasonably  necessary  and 
are  related  to  the  expense  of 
governmental  administration  necessary 
in  maintaining  law  and  order  and  public 
safety  on  the  Reservation  and  in 
managing,  protecting  and  developing 
the  natural  resources  on  the 
Reservation.  It  is  the  legislative  intent  of 
the  Tribal  Council  that  all  violations  of 
this  Chapter,  whether  committed  by 
tribal  members,  non-member  Indians  or 
non-Indians,  be  considered  civil  in 
nature  rather  than  criminal. 

5-1-8     Severability 

If  a  court  of  competent  jurisdiction 
finds  any  provision  of  this  Code  to  be 
invalid  or  illegal  under  applicable 
Federal  or  Tribal  law,  such  provision 
shall  be  severed  from  this  Code  and  the 
remainder  of  this  Code  shall  remain  in 
full  force  and  effect. 

5-1-9    Consistency  With  State  Law 

The  Tribes  agree  to  perform  in  the 
same  manner  as  any  other  Oregon 
business  entity  for  the  purpose  of  liquor 
licensing  and  regulations,  including  but 
not  limited  to  licensing,  compliance 
with  the  regulations  of  the  Oregon 
Liquor  Control  Commission, 
maintenemce  of  liquor  liability 
insurance,  which  is  incorporated  as  it  is 
specifically  set  forth  herein,  as  it  may  be 
amended  from  time  to  time. 

5-1-10    Effective  Date 

This  Code  shall  be  effective  upon 
publication  in  the  Federal  Register  after 
approval  by  the  Secretary  of  the  Interior 
or  his  designee. 

[PR  Doc.  03-6114  Filed  3-12-03;  8:45  ahij 
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DEPARTMEm-  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-1 00-03-1 31 0-OB] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Provide  Notice  of  Public  IMeetlng, 
Jonah  infill  Drilling  Pro)ect,  Sublette 
County,  WY,  and  Notice  of  ttie 
Potential  for  Amendment  of  the 
Pinedale  Resource  Management  Plan 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  (NOI)  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  and  to  conduct  public  scoping  for 
the  Jonah  Infill  Drilling  Project,  Sublette 
County,  Wyoming,  and  Notice  of  the 
Potential  for  Amendment  of  the 
Pinedale  Resource  Management  Plan. 

summary:  EnCana  Oil  and  Gas  (USA) 
Inc..  BP  America,  and  other  natural  gas 
development  companies  (hereinafter 
referred  to  as  "the  Operators")  have 
submitted  to  the  Bureau  of  Land 
Management  (BLM)  a  proposal  to 
expand  natural  gas  exploration  and 
development  operations.  The  Jonah 
Infill  Drilling  Project  is  located  in  an 
area  known  as  the  Jonah  Field,  in 
Sublette  County,  Wyoming.  Under  the 
provisions  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA),  the  BLM  announces  its 
intentions  to  prepare  an  EIS  and  to 
solicit  public  comments  regarding 
issues  and  resource  information.  Based 
on  the  information  developed  during 
the  course  of  this  analysis,  the  BLM  may 
decide  it  is  necessary  to  amend  the  1 988 
Pinedale  Resource  Management  Plan 
(RMP). 

DATES:  This  notice  initiates  the  public 
scoping  process.  The  BLM  can  best  use 
public  input  if  comments  and  resoiure 
information  are  submitted  within  45 
days  of  the  Publication  of 
Environmental  Protection  Agency's 
(EPA)  notice  in  the  Federal  Register.  A 
Scoping  Notice  will  be  distributed  by 
mail  on  or  about  the  date  of  the 
publication  of  this  notice.  Information 
and  a  copy  of  the  Scoping  Notice  may 
be  obtained  by  writing,  or  visiting,  the 
BLM  Pinedale  Field  Office,  address 
listed  below. 

The  BLM  will  host  a  public  meeting 
within  30  days  of  the  publication  of  this 
notice.  Information  regarding  date,  time, 
and  location  of  the  meeting  will  be 
available  from  the  Pinedale  Field  Office 
and  posted  on  its  Web  site  listed  at  the 
end  of  this  Notice.  All  comments 
received  at  the  public  meeting, 
submitted  in  writing  by  mail,  or  e-mail 


will  aid  the  BLM  in  identifying  issues, 
developing  a  range  of  alternatives,  and 
analyzing  environmental  impacts. 
ADDRESSES:  Address  questions  and 
comments  to  the  Pinedale  Field  Office, 
PO  Box  768,  Pinedale,  Wyoming  82941, 
phone  number  307-367-5300,  or  send 
them  electronically  to 
pinedale_wymail@blm.gov.  Information 
and  a  copy  of  the  Scoping  Notice  for  the 
Jonah  Infill  Drilling  Project  EIS  may  be 
obtained  by  writing  or  visiting  the  BLM 
Pinedale  field  office.  The  scoping  notice 
will  also  be  posted  on  the  Wyoming 
BLM  NEPA  Web  site,  http:// 
www.  wy.  blm.gov/nepa/nepadocs.htm . 
Written  comments  may  be  sent,  or  hand- 
delivered,  to  the  BLM  Pinedale  Field 
Office,  432  East  Mill  Street.  PO  Box  768, 
Pinedale,  WY  82941. 

Your  response  is  important  and  will 
be  considered  in  the  environmental 
analysis  process.  If  you  do  respond,  we 
will  keep  you  informed  of  decisions 
resulting  from  this  analysis.  Please  note 
that  public  comments  and  information 
submitted  regarding  this  project 
including  names,  e-mail  addresses,  and 
street  addresses  of  the  respondents  will 
be  available  for  public  review  and 
disclosure  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:30 
p.m.)  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name,  email  address,  or 
street  address  from  public  review  or 
from  disclosure  under  the  Freedom  of 
information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  the 
law.  All  submissions  from  organizations 
or  businesses,  and  bom  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be  . 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eldon  Allison,  Project  Manager,  BLM, 
Pinedale  Field  Office,  PO  Box  768, 
Pinedale,  Wyoming  82941.  telephone 
307-367-5300. 

SUPPLEMENTARY  INFORMATION:  The  Jonah 
Infill  Drilling  Project  (JIDP)  area  is 
located  in  south-central  Sublette  County 
approximately  32  miles  southeast  of 
Pinedale,  and  28  miles  northwest  of 
Farson.  Wyoming.  Drilling  is  proposed 
in  Townships  28  and  29  North,  Ranges 
107  through  109  West,  6th  Principal 
Meridian. 

The  operators  have  submitted  to  the 
BLM  a  proposal  to  expand  exploration 
and  development  of  natural  gas 
resources  in  the  Jonah  Field  area, 
spanning  a  period  of  about  25  years.  The 
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total  project  area  is  approximately 
30,200  acres.  This  acreage  includes 
approximately  28,280  acres  of  Federal 
surface  and  mineral  estate  managed  by 
BLM;  1 ,280  acres  of  State  of  Wyoming 
surface  and  minerals:  and  640  acres  of 
private  surface  ownership.  All  of  the 
privately  owned  surface  acres  are  split 
estate  (private  surface/Federal  minerals) 
lands. 

The  operators'  original  proposal  to 
drill  450  wells  in  addition  to  47  existing 
wells  at  the  same  niunber  of  locations 
was  approved  by  the  BLM  in  the 
Environmental  Assessment,  Finding  of 
No  Significant  Impact  and  Decision 
Record  for  the  Modified  Jonah  Field  II 
Natural  Gas  Project,  March  2000 
(Modified  Jonah  Field  II  EA).  The 
operators  now  propose  to  drill  1,250 
additional  wells  from  850  well  locations 
within  the  same  area  analyzed  in  the 
Modified  Jonah  Field  II  EA.  The 
operators'  new  proposal  is  based  on  a  10 
to  20  acre  down-hole  spacing  pattern 
(32  to  64  wells  per  aliquot  section).  The 
operators  propose  to  explore  known 
productive  formations  as  well  as  deeper 
formations  that  have  not  been  tested. 
The  planned  development  would 
include  the  following  associated 
structures  and  facilities  in  addition  to 
the  850  proposed  new  well  locations: 
needed  separators  and  hydrators, 
storage  tanks,  field  access  and  resource 
roads,  a  system  of  gathering  and  sales 
pipelines,  compressor  stations,  and  five 
additional  water  wells. 

During  the  preparation  of  the  EIS, 
proposed  development  of  additional 
exploratory  wells  within  the  project  area 
on  public  lands  may  be  approved 
subject  to  an  environmental  review  by 
BLM  and  to  a  finding  that  such 
development  is  consistent  with  the  1988 
Pinedale  Resource  Management  Plan 
(RMP).  Such  a  review  Tvill  also  ensure 
that  the  proposed  development  would 
not  limit  the  consideration  of  a  range  of 
reasonable  alternatives  for  this  proposed. 
Jonah  Infill  Drilling  Project  EIS. 

The  purpose  of  this  project  is  to 
extract  and  recover  natural  gas  from  the 
Jonah  Field  by  allowing  the  operators  to 
provide  clean  burning  fuel  for 
distribution  to  consumers.  In  addition, 
this  project  would  meet  the  goals  and 
objectives  of  the  President's  National 
Energy  Plan  by  diversifying  domestic 
energy  supplies,  improving  and 
accelerating  environmental  protection, 
and  strengthening  America's  energy 
security. 

BLM  personnel,  other  agencies,  and 
individuals  have  preliminarily 
identified  the  following  issues  that  will 
be  addressed  in  the  EIS:  Air  quality; 
Federally-listed  Threatened. 
Endangered.  Candidate  and  Sensitive 


Species  and  their  habitats;  surface  and 
groundwater  resoiuces;  short-term 
revegetation  and  restoration  of  disturbed 
areas  and  their  long-term  stabilization, 
including  control  of  noxiods  weeds; 
prehistoric  and  historic  cultural 
resources;  social  and  economic  effects  to 
the  local  communities;  wildlife  habitat 
and  fisheries;  nesting  raptors;  wetlands 
and  riparian  areas;  visual  and  landscape 
resources;  and  recreation  activities  and 
opportunities,  such  as  hunting  and 
fishing. 

The  BLM  has  identified  the  following 
benefits  that  may  be  derived  from  the 
natiu-al  gas  development:  Increased 
royalties  and  teix  revenues  to  local. 
State,  and  Federal  governments; 
additional  opportunities  for 
employment  and  economic  benefits  for 
communities  near  the  project  area; 
increases  in  Wyoming's  share  of  new 
and  existing  natural  gas  markets;  and 
development  of  natiu'al  gas  resources  to 
assist  in  attainment  of  clean  air 
objectives  in  conformance  with 
Presidential  and  Congressional 
directives. 

Any  authorizations  and  actions 
proposed  for  approval  in  the  EIS  will  be 
evaluated  to  determine  if  they  conform 
to  the  decisions  in  the  1988  Pinedale 
RMP.  Actions  that  result  in  a  change  in 
the  scope  of  resource  uses,  terms  and 
conditions,  and  decisions  of  the 
Pinedale  RMP  may  require  amendment 
of  the  RMP.  If  the  BLM  determines  that 
a  plan  amendment  is  necessary, 
preparation  of  the  JIDP  EIS  and  the 
analysis  necessary  for  the  RMP 
amendment  may  occur  simultaneously. 
Appropriate  analysis  will  accompany 
the  decision  to  conduct  an  RMP 
amendment. 

Also,  the  Pinedale  RMP  is  currently 
being  revised,  with  completion  . 
scheduled  for  October  2004.  Because  the 
Jonah  Infill  Drilling  Project  EIS  and  the 
Pinedale  RMP  revision  will  be 
developed  on  overlapping  schedules, 
the  information  and  analysis  needed  for 
these  planning  efforts  will  be  jointly 
prepared  and  used  for  both  ElSs,  to  the 
greatest  extent  possible.  Further 
information  of  the  status  of  this  RMP 
revision  may  be  obtained  from  the  Web 
site  at  http://www.pinedalermp.com. 

The  BLM  will  announce  public 
meetings  and  comment  periods  through 
local  news  media  and  the  Pinedale  Field 
Office  Web  site,  http://www.wy.blm.gov/ 
pfo/info.htm,  at  least  15  days  prior  to 
the  event.  The  first  in  a  series  of 
meetings  is  tentatively  scheduled  for 
late  March  2003,  in  Pinedale,  Wyoming. 
The  BLM  will  also  provide  additional 
opportunities  for  public  participation 
throughout  the  preparation  of  the  EIS. 


Dated:  Februar>'  13,  .2003. 
Robert  A.  Bennett, 
State  Director. 

(PR  Doc.  03-6084  Filed  3-12-03;  8:45  amf 
BHJJNQ  CODE  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-030-1310-OB] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Conduct  Scoping  for  tt>e  Seminoe 
Road  Coalbed  Mettiane  Natural  Gas 
Development  Project,  Carbon  County, 
Wyoming,  and  Notice  of  the  Potential 
for  Amendment  of  the  Great  Divide 
Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Intent  (NOI)  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  and  to  conduct  scoping  for  the 
Seminoe  Road  Gas  Development  Project, 
Carbon  County,  Wyoming,  and  Notice  of 
the  Potential  for  Amendment  of  the 
Great  Divide  Resource  Management     v 
Plan  (RMP). 

SUMMARY:  Under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  the  Bureau 
of  Land  Management  (BLM),  Rawlins 
Field  Office,  announces  its  intent  to 
prepare  an  EIS  on  the  potential  impacts 
of  a  proposed  coalbed  methane  natural 
gas  development  project.  In  September 
2002,  the  BLM  received  from  Dudley  & 
Associates,  LLC  (Dudley)  a  proposal  to 
drill  and  develop  up  to  1 .240  wells  (on 
an  estimated  785  well  pad  sites)  and 
associated  facilities.  The  proposed 
project  area  encompasses  approximately 
137,000  acres  of  mixed  Federal,  State, 
and  private  land.  A  30  to  40  year 
development  and  operational  period  is 
proposed.  The  project  area  is  located 
approximately  20  air  miles  northeast  of 
the  city  of  Rawlins,  Carbon  County, 
Wyoming.  Based  on  the  information 
developed  during  the  course  of  this 
analysis,  the  BLM  may  decide  it  is 
necessary  to  amend  the  1990  Great 
Divide  RMP. 

DATES:  This  notice  initiates  the  public 
scoping  process.  The  BLM  can  best  use 
public  input  if  comments  and  resources 
information  are  submitted  within  60 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Public  scoping 
meetings  will  be  held  in  Rawlins,  WY 
and  Hanna,  WY.  The  BLM  will  notify 
the  public  of  meeting  dates,  times,  and 
locations  15  days  in  advance  by  a  news 
release  to  the  media,  individual  letter 
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mailings,  and  posting  on  the  BLM  Web 
site  listed  below. 

ADDRESSES:  Address  questions  and 
comments  to  the  Bureau  of  Land 
Management.  Rawlins  Field  Office, 
David  Simons,  Team  Leader.  1300  North 
Third  Street.  PO  Box  2407,  Rawlins, 
Wyoming  82301,  telephone  (307)  328- 
4200,  or  send  them  electronically  to 
rawlins_wymail@blm.gov.  Additionally, 
the  scoping  notice  will  be  posted  on  the 
Wyoming  BLM  National  Environmental 
Policy  Act  (NEPA)  Web  page  at  http:// 
www.wy.blm.gov/nepa/nepadocs.htm. 
Your  response  is  important  and  will  be 
considered  in  the  environmental 
analysis  process.  If  you  do  respond,  we 
will  keep  you  informed  of  decisions 
resulting  from  this  analysis.  Please  note 
that  public  comments  and  information 
submitted  regarding  this  project 
including  names,  e-mail  addresses,  and 
street  addresses  of  the  respondents  will 
be  available  for  public  review  and 
disclosure  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:30 
p.m.)  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name,  email  address,  or 
street  address  from  public  review  or 
from  disclosure  under  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  the 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  David 
Simons.  Project  Manager,  1300  North 
Third  Street.  PO  Box  2407,  Rawlins, 
Wyoming  82301,  phone  (307)  328^200, 
email  address: 
rawlins_wymail@blm.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Seminoe  Road  Gas  Development  Project 
is  located  in  Townships  21,  22,  23,  and 
24  North.  Ranges  84.  85  and  86  West, 
Sixth  Principal  Meridian.  Carbon 
County.  Wyoming.  The  project  area  is 
A      located  approximately  20  air  miles 

northeast  of  Rawlins  and  approximately 
15  air  miles  northeast  of  Sinclair, 
Wyoming  east  of  Carbon  County  Road 
351  (Seminoe  Road).  The  project  area 
covers  approximately  137.000  acres  of 
Federal  (49  percent)  and  private  (49 
percent)  surface  with  a  small  amount  of 
State  land  (<2  percent).  The  BLM 
Rawlins  Field  Office  manages  the 
Federal  surface  lands  and  the  Federal 
mineral  estate. 


In  September  2002.  Dudley  & 
Associates  LLC  (Dudley)  submitted  a 
proposal  to  drill  and  develop  potentially 
up  to  1 ,240  coalbed  methane  natural  gas 
wells  on  up  to  785  locations.  Associated 
project  facilities  would  include  roads, 
well  pads,  gas  and  water  collection 
pipelines,  compressor  stations,  water 
disposal  systems,  and  a  power  supply 
system.  During  the  preparation  of  the 
EIS.  proposed  development  within  the 
project  area  on  public  lands  may  be 
approved  subject  to  an  environmental 
review  by  BLM  and  to  a  finding  that 
such  development  is  consistent  with  the 
1990  Great  Divide  Resource 
Management  Plan  (RMP).  Such  a  review 
will  also  ensure  that  the  proposed 
development  would  not  limit  the 
consideration  of  a  range  of  reasonable 
alternatives  for  this  proposed  Seminoe 
Road  Gas  Development  Project  EIS. 

Any  authorizations  and  actions 
proposed  for  approval  in  the  EIS  will  be 
evaluated  to  determine  if  they  conform 
to  the  decisions  in  the  1990  Great 
Divide  RMP.  Actions  that  result  in  a 
change  in  the  scope  of  resource  uses, 
terms  and  conditions,  and  decisions  of 
the  approved  Great  Divide  RMP  may 
require  amendment  of  the  RMP.  If  the 
BLM  determines  that  a  plan  amendment 
is  necessary,  preparation  of  the  Seminoe 
Road  Coalbed  Methane  Natural  Gas 
Development  Project  EIS  and  the 
analysis  necessary  for  the  amendment 
may  occur  simultaneously.  Appropriate 
analysis  will  accompany  the  decision  to 
conduct  an  RMP  amendment. 

Development  of  coalbed  methane 
natural  gas  development  from  the 
Seminoe  Road  area  will  provide 
additional  supplies  of  this  clean- 
burning  fuel  to  consumers.  This  project 
meets  the  goals  and  objectives  of  the 
President's  National  Energy  Plan  by 
diversifying  domestic  energy  supplies, 
improving  and  accelerating 
environmental  protection,  and 
strengthening  the  Nation's  energy 
security. 

The  EIS  will  address  cumulative 
impacts  and  include,  consideration  of 
the  effects  of  the  projects  addressed  in 
both  the  EA  for  the  Seminoe  Road 
Coalbed  Methane  Pilot  Project  (WY- 
030-EA00-288)  and  the  EA  for  the 
Seminoe  Road  Natural  Gas  Gathering 
Pipeline  Access  Road  and  Compressor 
Station  Storage  Yard  Access  Road 
Project  (WY-030-EA2-229).  Potential 
issues  to  be  addressed  in  the  EIS 
include  but  are  not  limited  to:  Surface 
and  ground  water  resources,  air  quality, 
wildlifei^opulations  and  their  habitats, 
private  and  public  land  access  concerns, 
road  development  and  transportation, 
reclamation,  noxious  weed  control, 
reclamation,  conflicts  with  livestock 


grazing  operations,  protection  of 
potential  cultural  and  paleontological 
resources,  threatened  and  endangered 
wildlife  and  plant  species,  and 
socioeconomic  impacts. 

The  project  area  is  managed  under  the 
Great  Divide  RMP  (1990).  This  RMP  is 
currently  being  revised  under  the  title  of 
Rawlins  RMP.  with  completion 
scheduled  for  October  2004.  Because  the 
Seminoe  Road  Gas  Development  Project 
EIS  and  the  Rawlins  RMP  revision  will 
be  developed  on  overlapping  schedules, 
the  information  and  analysis  needed  for 
these  planning  efforts  will  be  jointly 
prepared  and  used  for  both  EISs,  to  the 
greatest  extent  possible.  Further 
information  of  the  status  of  this  RMP 
revision  may  be  obtained  from  the  Web 
site  at  http://www.rawlinsrmp.com. 

Dated:  February  12,  2003. 
Donald  A.  Simpson, 
Acting  State  Director. 
[FR  Doc.  03-6085  Filed  3-12-03;  8:45  am) 
BILUNG  CODE  4310-22-l> 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-03-009] 
Sunshine  Act  Meeting 

Agency  Holding  the  Meeting: 
International  Trade  Commission. 
Time  and  Date: 
March  24,  2003.  at  2  p.m. 
Place: 

Room  101.  500  E  Street.  SW., 
Washington.  DC  20436. 
Telephone: 
(202) 205-2000. 
Status: 

Open  to  the  public. 
Matters  to  be  Considered: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-1006, 1008.  and 
1009  {Final)(Urea  Aftimonium  Nitrate 
Solutions  from  Belarus,  Russia,  and 
Ukraine) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
April  3,  2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  March  1 1 .  2003. 
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By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-6219  Filed  3-11-03;  2:42  pm] 
BILUNG  6OOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Civil  Division;  Agency  information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

action:  60-Day  emergency  notice  of 
information  collection  under  review: 
Annuity  Broker  Qualification 
Declaration  Form. 

The  Department  of  Justice,  Civil 
Division  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordemce  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  March  14,  2003.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulation  Affairs,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-6466,  Washington.  DC  20503. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instnmient  with 
instructions,  should  be  directed  to 
Kenneth  L.  Zwick,  Director,  Office  of 
Management  Programs.  Civil  Division; 
U.S.  Department  of  Justice.  Main 
JBuilding.  Room  3140,  950  Pennsylvania 
Avenue  NW.,  Washington,  DC  20530.  or 
facsimile  (202)  514-8071. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  foiu-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
This  is  a  new  collection. 

(2)  The  title  of  the  form/collection: 
Annuity  Broker  Qualification 
Declaration  Form. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  none.  Civil  Division, 
Torts  Branch.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Annuity  Brokers. 
Other:  None.  The  information  collection 
requirement  contained  in  this  rule  will 
be  used  to  determine  whether  a  broker 
meets  the  minimum  qualifications  to  be 
listed  as  an  annuity  broker  pursuant  to 
section  11015(b)  of  Public  Law  107-273. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  400 
respondents  will  complete  the 
application  in  approximately  1  hoiu  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  application 
is  400  hours. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW.. 
Patrick  Hemy  Building,  Suite  1600, 
NW.,  Washington,  DC  20530. 

Dated:  March  10,  2003. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  03-6080  Filed  3-12-03;  8:45  am) 
BILUNG  COOE  4410-12-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Sut>stances; 
Notice  of  Registration  *^ 

By  notice  dated  October  25,  2002,  and 
published  in  the  Federal  Register  on 


November  7,  2002,  (67  FR  67869). 
Chattem  Chemicals,  inc.,  3801  St.  Elmo 
Avenue.  Building  18.  Chattanooga, 
Tennessee  37409,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  methamphetamine 
(1 105),  a  basic  class  of  controlled 
substance  list  in  Schedule  II. 

The  firm  plans  to  import  the  listed 
controlled  substance  to  bulk 
'  manufacture  controlled  substances. 

No  comments  or  objections  have  been 
received  regarding  this  controlled 
substance.  DEA  has  considered  the    • 
factors  in  Title  21.  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Chattem  Chemicals,  Inc., 
is  consistent  with  the  public  interest 
and  with  United  States  obligations 
under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1,  1971,  at  this  time.  DEA  has 
investigated  Chattem  Chemicals,  Inc.  on 
a  regular  basis  to  ensure  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  The  investigation 
included  inspection  and  testing  of  the 
company's  physical  security  system, 
audit  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history. 

Therefor^:  pursuant  to  section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21  Code  of  Federal  Regulations. 
§  1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  February  28,  2003. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  03-6066  Filed  3-12-03;  8.45  am] 

BILLING  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Richard  J.  Clement,  M.D.;  Revocation 
of  Registration 

On  November  19,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause'to  Richard  J.  Clement, 
M.D.  (Dr.  Clement)  of  Lake  Charles. 
Louisiana,  notifying  him  of  an 
opportimity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AC3534814 
under  21  U.S.C.  824(a).  and  deny  any 
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pending  applications  for  renewal  of  that 
registration  pursuant  to  21  U.S.C.  823(f). 
As  a  basis  for  revocation,  the  Order  to 
Show  Cause  alleged  that  Dr.  Clement  is 
not  currently  authorized  to  practice 
medicine  or  handle  controlled 
substances  in  the  State  of  Louisiana,  the 
state  in  which  he  practices.  The  order 
also  notified  Dr.  Clement  that  should  no 
request  for  a  hearing  be  filed  within  30 
days,  his  hearing  right  would  be  deemed 
waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Clement  at  his 
registered  location  in  Lake  Charles. 
Louisiana.  DEA  subsequently  received  a 
signed  receipt  notiHcation  indicating 
that  the  Order  to  Show  Cause  was 
received  on  behalf  of  Dr.  Clement  on 
November  29.  2002.  DEA  has  not 
received  a  request  for  hearing  or  any 
other  reply  from  Dr.  Clement  or  anyone 
purporting  to  represent  him  in  this 
matter.  Therefore,  the  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Clement  is  deemed  to 
have  waived  his  hearing  right.  After 
considering  material  from  the 
investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e^and 
1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Clement  currently  possesses  DEA 
Certificate  of  Registration  AC3534814 
and  that  registration  remains  valid  until 
August  31,  2004.  The  Deputy 
Administrator  further  finds  that  by 
Opinion  and  Ruling  dated  July  31,  2002, 
the  Louisiana  State  Board  of  Medical 
Examiners  (Board)  ordered  the 
indefinite  suspension  of  Dr.  Clement's 
medical  license.  The  suspension  order 
arose  out  of  Dr.  Clement's  refusal  to 
undergo  inpatient  evaluation  to 
ascertain  whether  he  suffered  from  "a 
psychiatric,  neurologic  (sic)  or  physical 
condition  which  render(ed|  him 
incapable  of  practicing  medicine  with 
reasonable  skill  and  safety  to  patients." 

The  investigative  file  contains  no 
evidence  that  the  Board's  suspension 
order  has  been  stayed  or  that  Dr. 
Clement's  medical  license  has  been 
reinstated.  Therefore,  the  Deputy 
Administrator  finds  that  Dr.  Clement  is 
not  currently  authorized  to  practice 
medicine  in  the  State  of  Louisiana.  As 
a  result,  it  is  reasonable  to  infer  that  he 
is  also  without  authorization  to  handle 
controlled  substances  in  that  state. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 


authority  to  handle  controlled 
substances  in  the  state  in  the  state  in 
which  he  conducts  business.  See  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Ramona  K.  Morris,  M.D.,  67 
FR  68687  (2002):  Dominick  A.  Ricci, 
M.D..  58  FR  51104  (1993);  Bobby  Watts. 
M.D..  53  FR  11919  (1988). 

Here,  it  is  clear  that  Dr.  Clement's 
medical  license  has  been  indefinitely 
suspended,  and  as  a  result,  he  is  not 
licensed  to  handle  controlled  substances 
in  the  State  of  Louisiana  where  he  is 
registered  with  DEA.  Therefore,  he  is 
not  entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  AC3534814,  issued  to 
Richard  J.  Clement,  M.D.  be.  and  it 
hereby  is.  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  or 
modification  of  such  registration  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  April  14,  2003. 

Dated:  February  27,  2003. 
John  B.  Brown  III, 
Deputy  Administrator. 
|FR  Doc.  03-6102  Filed  3-12-03;  8:45  am] 

BIUINQ  CODE  441(M)9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances 
Notice  of  Registration 

By  Notice  dated  July  9,  2002,  and 
published  in  the  Federal  Register  on 
August  6,  2002,  (67  FR  50899),  Penick 
Corporation,  158  Mount  Olivet  Avenue. 
Newark.  New  Jersey  07114.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Codeine  (9050)  

Dihydrocodeine  (9120)  .... 
Oxycodone  (9143) 

Hydromorphone  (9150)  ... 

Hydrocodone  (9193)  

Morphine  (9300)  

Thebaine  (9333)  

Oxymorphone  (9652)  

manufacture  of  bulk  pharmaceutical 
controlled  substances. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  U.S.  section  823(a) 
and  determined  that  the  registration  of 
Penick  Corporation  to  manufacture  the 
listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Penick 
Corporation  to  ensure  that  the 
company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physiced 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistance  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  is  granted  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed. 

Dated:  February  28,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  03-6064  Filed  3-12-03;  8:45  am) 

BIUING  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  June  14,  2002,  and 
published  in  the  Federal  Register  on 
June  28,  2002,  (67  FR  43684),  Sigma 
Aldrich  Research  Biochemicals,  Inc., 
Attn:  Richard  Milius,  1-3  Strathmore 
Road,  Natick,  Massachusetts  01760, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


The  firm  plans  to  bulk  manufacture 
the  listed  controlled  substances  for  the 


Drug 

Schedule 

Cathinone  (1235)  

1 

Methcathinone  (1237) 

1 

Aminorex  (1585) 

Alpha-Ettiyltryptamine  (7249)  

Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinols  (7370) 

4-Bromo-2,5- 

dimethoxyamphetamine  (7391). 
4-Bromo-2.5- 

dimethoxyamphetamine  (7392). 
2,5-Dimethoxyamphetamine 

(7396). 
3,4-Methylenedioxyamphetamine 

(7400). 

1 

1 
1 
1 
1 

1 

1 

1 

Federal  Register /Vol.  68,  No.  49 /Thursday,  March  13.  2003 /Notices 


12105 


Drug 

N-Hydroxy-3,4- 

methlenedioxyamphetamine 

(7402). 
3,4-Methylenedioxy-N- 

ethytamphetamine  (7404). 

3,4- 

Methylenedioxymethamphetaml- 

ne  (7405). 
1-[1-(2- 

Thieny1)cyclohexylJpiperidine 

(7470). 

Heroin  (9200) 

Nomnorphine  (9313) 

Amphetamine  (1100)  ..-. 

Methamphetamine  (1105) 

Nabilone  (7379)  

Phenylcyclohexylamine  (7460)  

Phencyclidine  (7471)  

Cocaine  (9041)  

Codeine  (9050)  

Diprenorphine  (9058) 

Benzoylecgonine  (9180)  

Levomethorphan  (9210)  

Levorphanol  (9220) 

Meperidine  (9230) 

Metazocine  (9240)  

Methadone  (9250)  

Morphine  (9300)  

Thebaine  (9333)  

Carlentanil  (9743)  

Levo-alphacetylmethadol    (LAAM) 

(9648). 
Fentanyl  (9801) 


Schedule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
laboratory  reference  standards  and 
neurochemicals. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Sigma  Aldrich  Research 
Biochemicals.  Inc.  to  manufacture  the 
listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Sigma 
Aldrich  Research  Biochemicals.  Inc.  on 
a  regidar  basis  to  ensure  that  the 
•company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bidk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 


Dated:  February  28.  2003. 
Laura  M.  Nagel, 
Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
|FR  Doc.  03-6065  Filed  3-12-03;  8:45  am] 

BILLING  CODE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Douglas  W.  Wooldridge,  M.D.; 
Revocation  of  Registration 

On  March  18.  2002.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Douglas  W. 
Wooldridge.  M.D.  (Dr.  Wooldridge)  of 
Wellesley  Hills.  Massachusetts, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration. 
AW1232088  under  21  U.S.C.  824(a).  and 
deny  any  pending  applications  for 
renewal  of  that  registration  pursuant  to 
21  U.S.C.  823(f).  As  a  basis  for 
revocation,  the  Order  to  Show  Cause 
alleged  that  Dr.  Wooldridge  is  not 
cvuxently  authorized  to  practice 
medicine  or  handle  controlled 
substances  in  the  Commonwealth  of 
Massachusetts,  the  state  in  which  he 
practices.  The  order  also  notified  Dr. 
Wooldridge  that  shoidd  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Wooldridge  at  his 
registered  location  in  Wellesley  Hills. 
Massachusetts.  On  June  6,  2002.  DEA 
received  a  signed  receipt  notification 
indicating  that  the  Order  to  Show  Cause 
was  apparently  forwarded  from  Dr. 
Wooldridge's  registered  location  to  a 
second  location  where  it  was  received 
by  a  John  Wooldridge  on  March  27. 
2002.  DEA  has  not  received  a  request  for 
hearing  or  any  other  reply  from  Dr. 
Wooldridge  or  anyone  purporting  to 
represent  him  in  this  matter.  Therefore, 
the  Deputy  Administrator,  finding  that 
(1)  30  days  have  passed  since  the  receipt 
of  the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Wooldridge 
is-  deemed  to  have  waived  his  hearing 
right.  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Wooldridge  currently  possesses  DEA 
Certificate  of  Registration  AW1232088 


and  that  registration  remains  valid  until 
May  31.  2003.  The  Deputy 
Administration  further  finds  that  by 
Order  dated  Jime  13,  2001 ,  the 
Massachusetts  Board  of  Registration  in 
Medicine  (Board)  ordered  the 
suspension  of  Dr.  Wooldridge's  medical 
license.  The  suspension  order  arose  out 
of  Dr.  Wooldridge's  apparent  failure  to 
comply  with  terms  of  a  probation 
agreement  that  he  entered  into  with  the 
Board  on  March  3, 1999. 

The  investigative  file  contains  no 
evidence  that  the  Board's  suspension 
order  has  been  stayed  or  that  Dr. 
Wooldridge's  medical  license  has  been 
reinstated.  Therefore,  the  Deputy 
Administrator  finds  that  Dr.  Wooldridge 
is  not  currently  authorized  to  practice 
medicine  in  the  Commonwealth  of 
Massachusetts.  As  a  result,  it  is 
reasonable  to  infer  that  he  is  also 
without  authorization  to  handle 
controlled  substances  in  Massachusetts. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21).  823(f)  and  824(a)(3)".  This 
prerequisite  has  been  consistently 
upheld.  See  Muttaiya  Darmarajeh.  M.D.. 
66  FR  52936  (2001):  Dominick  A.  Ricci. 
M.D..  58  FR  51104  (1993);  Bobby  Watts. 
M.D..  53  FR  11919  (1988). 

Here,  it  is  clear  that  Dr.  Wooldridge's 
medical  license  has  been  suspended, 
and  as  a  result,  he  is  not  licensed  to 
handle  controlled  substances  in  the 
Commonwealth  of  Massachusetts  where 
he  is  registered  with  DEA.  Therefore,  he 
is  not  entiUed  to  a  DEA  registration  in 
that  state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  AW1232088,  issued  to 
Douglas  W.  Wooldridge.  M.D.  be.  and  it 
hereby  is.  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be.  and  they  hereby 
are,  denied.  This  order  is  effective  April 
14.  2003. 

Dated:  February  27.  2003. 
John  B.  Brown  m, 
Deputy  Administrator. 
[FR  Doc.  03-6101  Filed  3-12-03;  8:45  am) 

BILUNG  CODE  4410-OV-M 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

March  6,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  pubhc 
information  collection  reqest  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail  King- 
Darnn@dol.gov. 

Comments  should  be  sent  to  OfHce  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  EBSA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
{(202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employee  Benefits  Security 
Administration  (EBSA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Definition  of  Plans  Assets — 
Participant  Contributions. 

OhfB  Number:  121CM)100. 

Affected  Public:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping, 
reporting,  and  third  party  disclosure. 

Number  of  Respondents:  1. 

Number  of  Annual  Responses:  251. 

Estimatea  Time  Per  Respondent:  3 
hours. 


Total  Burden  Hours:  3. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  Systems  or  purchasing 
services):  $332. 

Description:  Sponsors  and  other 
parties-in-interest  to  Employee 
Retirement  Income  Security  Act 
(ERISA) — covered  pension  plans  that 
cannot  segregate  employee 
contributions  from  the  employer's 
general  assets  in  the  time  required 
under  ERISA  are  provided  with  an 
extension  procedure.  29  CFR  2510.3- 
102  provides  guidance  for  fiduciaries, 
participants,  and  beneficiaries  of 
employee  benefit  plans  on  the 
requirements  for  transmission  of 
employee  contributions  withheld  from 
wages  to  the  pension  plan.  In  addition, 
for  these  employers  who  may  have 
difficulty  meeting  regulation  deadlines 
for  participant  contribution 
transmissions,  the  extension  provision 
of  the  regulation  provides  an  alternate 
means  of  employer  compliance  with  the 
regulation  while  providing  participants, 
beneficiaries,  and  the  Department  with 
sufficient  information  to  protect  their 
rights  under  ERISA.  Specifically,  the 
ICR  includes  notification,  bonding,  and 
certification  requirements  that  must  be 
completed  by  the  employer  electing  to 
use  the  extension  provision. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[PR  Doc.  03-6046  Filed  3-12-03;  8:45  am) 

BHJJNO  COOe  4S10-29-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

March  3,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  (202)  693-4129  or  E-Mail: 
King.DarrinGdol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  AHaits, 
Attn:  OMB  Desk  Officer  for  ETA.  Office 
of  Management  and  Budget.  Room 
10235.  Washington.  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 


of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Distribution  of  Characteristics  of 
the  Insured  Unemployed. 

OAffl  Number:  1205-0009. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Type  of  Response:  Reporting. 

Frequency:  Monthly. 

Number  of  Respondents:  53. 

Annual  Responses:  636. 

/Average  Time  Per  Response:  20 
minutes. 

Total  Annual  Burden  Hours:  212. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  ETA-203  report  is 
the  only  source  of  current,  consistent 
democraphic  information  on  the 
Unemployed  Insiirance  (UI)  claim 
population.  These  characteristics 
identify  important  claimant  cohorts  for 
legislation,  economic  and  social 
planning  purposes,  and  the  evaluation 
of  the  UI  program  on  the  Federal  and 
State  levels. 

IraLMills, 

Departmental  Clearance  Officer. 

|FR  Doc.  03-6047  Filed  3-12-03;  8:45  am] 

■UJNa  COOC  4S1»-30-M 


MISSISSIPPI  RIVER  COMMSSION 

Sunshina  Ad  MMlings 

AGENCY:  Mississippi  River  Conumssion. 
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TIME  AND  DATE:  9  a.m.,  April  7,  2003. 
PLACE:  On  board  MISSISSIPPI  V  at  City 
Front,  Cape  Girardeau,  MO. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Sununary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  Memphis 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  projects 
of  the  Commission  and  the  Corps  of 
Engineers. 

TIME  AND  date:  9  a.m.,  April  8,  2003. 
PLACE:  On  board  MISSISSIPPI  V  at  Mud 
Island,  Memphis,  TN. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Summary  report  by  President  of  the 
Commission  on  national  and  regional 
issues  affecting  the  U.S.  Army  Corps  of 
Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  Memphis 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  views  or  comments  on  any 
issue  affecting  the  programs  or  projects 
of  the  Commission  and  the  Corps  of 
Engineers. 

TIME  AND  DATE:  9  a.m.  April  9,  2003. 
PLACE:  On  board  MISSISSIPPI  V  at  City 
Front,  Greenville,  MS 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  Summary 
report  by  President  of  the  Commission 
on  national  and  regional  issues  affecting 
the  U.S.  Army  Corps  of  Engineers  and 
Commission  programs  and  projects  on 
the  Mississippi  River  and  its  tributaries; 
(2)  District  Conunander's  overview  of 
current  project  issues  within  the 
Vicksburg  District  and;  (3)  presentations 
by  local  organizations  and  members  of 
the  public  giving  views  or  comments  on 
any  issue  aifecting  the  programs  Or 
projects  of  the  Commission  and  the 
Corps  of  Engineers. 
TIME  AND  date:  9  a.m.  April  11,  2003. 
place:  On  Board  MISSISSIPPI  V  at  New 
Orleans  District  Dock,  Foot  of  Prytania 
Street,  New  Orleans,  LA. 
STATUS:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED:  (1) 
Summary  report  by  President  of  the 
Conunission  on  national  and  regional  ,^ 
issues  affecting  the  U.S.  Army  Corps  of' 


Engineers  and  Commission  programs 
and  projects  on  the  Mississippi  River 
and  its  tributaries;  (2)  District 
Commander's  overview  of  current 
project  issues  within  the  New  Orleans 
District;  and  (3)  Presentations  by  local 
organizations  and  members  of  the 
public  giving  view  or  comments  on  any 
issue  affecting  the  programs  or  of  the 
Commission  and  the  Corps  of  Engineers. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Stephen  Gambrell,  telephone  601- 
634-5766. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  03-6165  Filed  3-11-03;  11:43  ami 

BILUNG  CODE  3710-6X-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  to  Seek  Approval  to 
Establish  an  Information  Collection 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  and  request  for 
comments.  * 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment.  NSF 
will  prepare  the  submission  requesting 
that  OMB  approve  clearance  of  this 
collection  for  no  longer  than  three  years. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  May  12,  2003  to  be 
assm-ed  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 

FOR  FURTHER  INFORMATION  OR  COMMENTS: 

Contact  Teresa  R.  Pierce,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295,  Arhngton,  Virginia  22230; 
telephone  (703)  292-7555;  or  sent  email 
to  tpierce@nsfgov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  to  8  p.m.. 
Eastern  time,  Monday  through  Friday. 
You  also  may  obtain  a  copy  of  the  data 
collection  instrument  and  instructions 
from  Ms.  Pierce. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Survey  of  IGERT 
recipients. 

OMB  Number:  3145-NEW. 

Expiration  Date  of  Approval:  Not 
applicable. 


Type  of  Request:  Intent  to  seek 
approval  to  establish  an  information 
collection.  ^^ 

Abstract 

The  Integrative  Graduate  Education 
and  Research  Traineeship  (IGERT) 
program  was  initiated  in  1997  and  now 
comprises  approximately  100  award 
sites.  The  IGERT  program  has  been 
developed  to  meet  the  challenges  of 
educating  U.S.  Ph.D.  scientists, 
engineers,  and  educators  with  the 
interdisciplinary  backgrounds,  deep 
knowledge  in  chosen  disciplines,  and 
technical,  professional,  and  personal 
skills  to  become  in  their  own  careers  the 
leaders  and  creative  agents  for  change. 
The  program  is  intended  to  catalyze  a  ' 
cultural  change  in  graduate  education, 
for  students,  faculty,  and  institutions,  by 
establishing  innovative  new  models  for 
graduate  education  and  training  in  a 
fertile  environment  for  collaborative 
research  that  transcends  traditional 
disciplinary  boundaries.  It  is  also 
intended  to  facilitate  greater  diversity  in 
student  participation  and  preparation, 
and  to  contribute  to  the  development  of 
a  diverse,  globally-engaged  science  and 
engineering  workforce.  As  part  of  this 
endeavor.  IGERT  awardees  are  expected 
to  integrate  instruction  in  ethics  and  the 
responsible  conduct  to  research  into 
their  training  programs.  However,  no 
mechanism  is  currently  in  place  to 
determine  (1)  Whether  such  instruction 
occurs  once  the  award  is  made,  and  (2) 
whether  such  instruction  meets  its 
goals.  Thus,  the  NSF  would  like  to 
survey  IGERT  recipients  to  answer  the 
above  questions. 

Proposed  Proiect 

IGERT  awardees  will  be  invited,  via 
email  correspondence,  to  access  a  web- 
based  survey  document  by  a  given  date. 
This  survey  encompasses  22  questions, 
some  with  multiple  parts,  and  is 
designed  to  assess  the  presence  and 
relative  strengths  and  weaknesses  of  any 
ethics  training  programs  offered  as  part 
of  the  IGERT  program  at  the  awardees 
institution. 

L'^se  of  the  Information :  The  results  of 
the  survey  will  be  used  to  update 
Program  Announcements  and  annual 
report  requirements  to  reflect  NSF's 
desire  to  promote  the  development  of 
ethically  trained  scientists.  Any 
additional  reports  developed  with  the 
survey  results  will  be  distributed  to  all 
IGERT  awardees. 

Estimate  of  Burden:  60  minutes  per 
respondent,  for  100  respondents, 
totaling  100  hours,. 

Respondents:  Individuals. 

Estimated  Number  of  Responses  per 
Report:!. 
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Comments:  Comments  are  invited  on 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  March  7,  2003. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 
Foundation. 

IFR  Doc.  0.3-5959  Filed  3-12-03:  8:45  ami 
BILLING  CODE  7595-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  written  request,  copies  available  from: 
Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington.  DC  20549. 

Extension: 
Regulation  S-P:  SEC  File  No.  270-480; 
OMB  Control  No.  3235-0537. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  feq),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  Jhis  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Regulation  S-P — Privacy  of  Consumer 
Financial  Information 

On  June  22,  2000.  effective  November 
13,  2000,  the  Commission  adopted 
Regulation  S-P  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
to  implement  title  V  of  the  Gramm- 
Leach-Bliley  Act  ("G-L-B  Act"  or 
"Act").  Among  other  things,  title  V  of 
the  G-L-B  Act  requires  that  at  the  time 
of  establishing  a  customer  relationship 
with  a  consumer  and  not  less  than 
annually  during  the  continuation  of 
such  relationship,  a  financial  institution 
shall  provide  a  clear  and  conspicuous 


disclosure  to  such  consumer  of  such 
Hnancial  institution's  policies  and 
practices  with  respect  to  disclosing 
nonpublic  personal  information  to 
affiliates  and  nonaffiliated  third  parties 
.  ("privacy  notice").  Title  V  of  the  Act 
also  provides  that,  unless  an  exception 
applies,  a  Hnancial  institution  may  not 
disclose  nonpublic  personal  information 
of  a  consumer  to  a  nonafhliated  third 
party  unless  the  financial  institution 
clearly  and  conspicuously  discloses  to 
the  consumer  that  such  information  may 
be  disclosed  to  such  third  party;  the 
consumer  is  given  the  opportunity, 
before  the  time  that  such  information  is 
initially  disclosed,  to  direct  that  such 
information  not  be  disclosed  to  such 
third  party;  and  the  consmner  is  given 
an  explanation  of  how  the  consumer  can 
exercise  that  nondisclosure  option  ("opt 
out  notice"). 

The  privacy  notices  required  by  the 
Act  are  mandatory.  The  opt  out  notices 
are  not  mandatory  for  financial 
institutions  that  do  not  share  nonpublic 
personal  information  with  nonaffiliated 
third  parties  except  as  permitted  under 
an  exception  to  the  statute's  opt  out 
provisions.  Regulation  S-P  implements 
the  statute's  requirements  with  respect 
to  broker-dealers,  investment 
companies,  and  registered  investment 
advisers  ("covered  entities").  The  Act 
and  Regulation  S-P  also  contain 
consumer  reporting  requirements.  In 
order  for  consumers  to  opt  out,  they 
must  respond  to  opt  out  notices.  At  any 
time  during  their  continued 
relationship,  consumers  have  the  right 
to  change  or  update  their  opt  out  status. 
Most  covered  entities  do  not  share 
nonpublic  personal  information  with 
nonaffiliated  third  parties  and  therefore 
are  not  required  to  provide  opt  out 
notices  to  consumers  under  Regulation 
S-P.  Therefore,  few  consumers  are 
required  to  respond  to  opt  out  notices 
under  the  rule. 

Compliance  with  Regulation  S-P  is 
necessary  for  covered  entities  to  achieve 
compliance  with  the  consumer  financial 
privacy  notice  requirements  of  title  V  of 
the  G-L-B  Act.  The  required  consumer 
notices  are  not  submitted  to  the 
Commission.  Because  the  notices  do  not 
involve  a  collection  of  information  by 
the  Commission,  Regulation  S-P  does 
not  involve  the  collection  of 
confidential  information.  Regulation  S- 
P  does  not  have  a  record  retention 
requirement  per  se,  although  the  notices 
to  consumers  it  requires  are  subject  to 
the  recordkeeping  requirements  of  rules 
17a-3and  17a-4. 

Currently,  there  are  approximately 
18,500  covered  entities  (approximately 
5,600  broker-dealers  that  conduct 
business  with  the  general  public,  5,100 


investment  companies,  and  7,800 
registered  investment  advisers)  that 
must  prepare  or  revise  the  annual  and 
initial  privacy  notices  they  provide  to 
their  customers.  To  prepare  or  revise 
their  privacy  notices,  each  of  the 
approximately  10,700  covered  entities 
that  is  a  broker-dealer  or  investment 
company  requires  an  estimated  40  hours 
at  a  cost  of  $5,248  (32  hours  of 
professional  time  at  $160  per  hour  plus 
8  hours  of  clerical  or  administrative 
time  at  $16  per  hour)  and  each  of  the 
approximately  7,800  covered  entities 
that  is  a  registered  investment  adviser 
requires  an  estimated  5  hours  at  a  cost 
of  $656  (4  hours  of  professional  time  at 
$160  per  hour  plus  1  hour  of  clerical  or 
administrative  time  at  $16  per  hour). 
Thus,  the  total  compliance  burden  per 
year  is  740,000  hours  (40  hours  for 
10,700  broker-dealers  and  investment 
companies,  and  5  hours  for  7,800 
registered  investment  advisers  (40  x 
10,700  =  428,000,  5  x  7,800  =  39,000, 
and  428,000  +  39,000  =  467,000),  and 
$57,401,600  ($5,248  x  10,700  = 
$56,153,600,  $160  x  7.800  =  $1,248,000, 
and  $56,153,600  +  $1,248,000  = 
$57,401,600). 

It  is  not  anticipated  that  covered 
entities  will  need  to  incur  any  capital  or 
start-up  cost  to  comply  with  Regulation 
S-P.  However,  covered  entities 
generally  will  include  initial  and  aimual 
privacy  notices  to  customers  with 
disclosure  documents  or  account 
statements  that  they  currently  receive. 
These  statements  typically  are 
assembled  and  sent  by  organizations 
that  specialize  in  mailing  and 
distribution.  The  additional  material 
might  result  in  an  increase  in  total 
annual  distribution  costs  of 
approximately  $2.6  million  for  all 
covered  entities.  This  estimate  is  based 
on  an  average  additional  cost  per 
mailing  of  $0.02  for  130.7  million 
investor  accounts.  The  number  of 
investor  accounts  assumes  there  are  53 
million  brokerage  accounts,  77.3  million 
individual  investment  company 
shareholders,  and  400,000  customers  of 
investment  advisers. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
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other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash.  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  March  6,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-5992  Filed  3-12-03;  8:45  am] 

BtLLMG  CODE  W10-01-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47450;  File  No.  SR-Amex- 
2003-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stocl(  Exchange  LLC 
Relating  to  an  Extension  of  the  Interim 
Intermarket  Linlage  Program 

March  5,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
27,  2003,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  items  I  and  11  below, 
which  items  have  been  prepared  by  the 
Amex.  The  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  on  March  4,  2003.3  The 
Exchange  filed  the  proposed  rule  change 
pursuant  to  section  19Cb)(3)(A)  of  the 
Act,*  and  rule  19b-4(f)(6)  thereunder,^ 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  imtil 
January  31,  2003,  the  pilot  program 
providing  for  the  implementation  of 
"interim  linkages"  with  the  other  option 
exchanges. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  • 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
■  rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A .  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  request  an  extension  of  the 
"interim"  intermarket  options  linkage.^ 
Currently,  the  Exchange  is  operating  the 
interim  linkage  on  a  pilot  basis  pursuant 
to  Amex  rule  940.  The  interim  linkage 
utilizes  the  Exchange's  existing  systems 
to  facilitate  the  sending  and  receiving  of 
order  flow  between  Amex  specialists 
and  their  counterparts  on  the  other 
option  exchanges  as  an  interim  step 
towards  development  of  a  permanent 
linkage  in  the  options  market.^  The 
Exchange  now  proposes  that  the  interim 
linkage  remain  in  effect  on  a  pilot  basis 
imtil  January  31,  2003. 

For  the  reasons  stated  above,  the 
Amex  requests  an  exteiBion  of  the  pilot 
program  until  January  31,  2003. 


•  15  U.S.C  78s(b){l). 

*  17  CFR  240.19b-4. 

'  See  letter  to  )eniufer  l-ewis.  Division  of  Maiket 
Regulation.  Commission,  from  Jeffrey  P.  Burns. 
Assistant  General  Counsel,  Amex,  dated  March  4. 
2003  ('Amendment  No.  1").  In  Amendment  No.  1, 
Amex  proposes  that  the  extension  of  its  interim 
linkage  expire  on  January  31,  2003. 

« 15  U.S.C.  78s(bM3MA). 

» 17  CFR  240.19b-4{fM6).  The  Amex  requests  that 
the  Commission  waive  the  30-day  operative  delay. 
The  Amex  provided  the  Commission  with  notice  of 
its  intention  to  file  this  proposal  on  January  22. 
2003. 


6  On  January  31.  2002,  the  Commission  extended 
the  Exchange's  Interim  Linkage  until  December  31, 
2002.  See  Securities  Exchange  Act  Release  No. 
45373  (January  31.  2002).  67  FR  5860  (February  7, 
2002)  (File  No.  SR-Amex-2002-03).  The 
Commission  previously  approved  the  Interim 
Linkage,  on  a  pilot  basis,  for  all  options  exchanges. 
See  Securities  Exchange  Act  Release  Nos.  43904 
(January  30,  2001).  66  FR  9112  (February  6,  2001) 
(File  Nos.  SR-ISE-00-15  and  SR-CBOE-OO-58); 
43986  (February  20,  2001),  66  FR  12578  (February 
27,  2001)  (File  No.  SR-PCX-2001-10):  44271  (May 
7.  2001),  66  FR  26887  (May  15,  2001)  (File  No.  SR- 
Amex-2001-20);  and  44311  (May  16,  2001),  66  FR 
28768  (May  24.  2001)  (File  No.  SR-Phlx-2001-52). 

'The  Commission  approved  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an  Intermarket 
Options  Linkage  in  July  2000.  See  Securities 
Exchange  Act  Release  No.  43086  (July  28.  2000).  65 
FR  48023  (August  4.  2000). 


2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.8  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),9  in 
particular,  because  it  should  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
from  the  date  of  filing,  or  such  shorter 
date  as  the  Commission  may  designate, 
if  consistent  with  the  protection  of 
investors  and  the  public  interest;  and  (4) 
the  Exchange  provided  the  Commission 
with  notice  of  its  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date,  the  proposed 
rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  ^°  and  rule  19b-4(f)(6) "  thereunder. 

A  proposed  rule  change  filed  imder 
rule  19b-4(f)(6)  '^  does  not  become 
operative  prior  to  30  days  after  the  date 
of  filii^  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
Amex  has  requested,  in  order  to  permit 
the  uninterrupted  operation  of  the 
interim  linkage,  that  the  Commission 
accelerate  the  implementation  of  the 
proposed  rule  change  so  that  it  may  take 
effect  prior  to  the  30  days  specified  in 


-•  15  U.S.C.  78Rb). 
•15U.S.C.  78f(bM5). 
'0 15  U.S.C.  78s(bM3MA). 
"  17  CFR  240.19b-4(0(6). 
"  17  CFR  240.19b-4{f)(6). 
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rule  19b— 4(f)(6)(iii).'-'  The  Commission 
believes  waiving  the  30-day  operative 
delay  is  consistent  with  the  protection 
of  investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
permit  operation  of  the  interim  options 
linkage  to  continue  uninterrupted.'^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
.such  rule  change  if  it  appears  to  the 
Commission  that  such  action-is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunenis 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington,  DC  2054»- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File 
Number  SR-Amex-2003-02  and  should 
be  submitted  by  April  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-.'i993  Filed  3-12-03;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  piling  of  Projaosed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC  To 
Amend  Amex  Rule  17  to  Provide  for 
"Cash"  In  Addition  to  "Next  Day" 
Settlement  of  Transactions  in  Rights 
and  Warrants  During  the  Trading  Days 
Prior  to  Expiration 

Marf:h  5.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
12,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Amex  filed  an  amendment  to  the 
proposed  rule  change  on  January  23, 
2003. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  and  Amendment 
No.  1  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
rule  17  to  provide  for  "cash"  in  addition 
to  "next  day"  settlement  of  transactions 
in  rights  and  warrants  during  the 
trading  days  prior  to  expiration.  The 
text  of  the  proposed  rule  change  is 
below.  Text  in  brackets  indicates 
material  to  be  deleted,  and  text  in  italics 
indicates  nlaterial  to  be  added. 


Transactions  in  Rights  and  Warrants 

Rule  17.  (a)  Unless  otherwise  directed 
by  the  Exchange,  dealings  on  the 
Exchange  in  an  issue  of  rights  or 
warrants  shall  cease  in  accordance  with 
the  following  procedure: 

(1)  Dealings  in  an  issue  of  rights  shall 
cease  at  the  close  of  business  on  the 


'J  17  CFR  240.19b-4(f)(6)(iii). 

'*  For  purposes  of  accelerating  the 
implementalion  of  the  proposed  rule  change  only, 
the  Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efRciency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

"  17  CFR  2(X).30-3(a)(12). 


•15  U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 

'  See  letter  from  William  Floyd-)ones.  Jr., 
Assistant  (General  Counsel.  Amex,  to  Nancy  |. 
Sanow.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  January  21,  2003. 
replacing  Form  19b-4  in  its  entirety  ("Amendment 
No.  1").  In  Amendment  No.  1.  the  Amex  made 
corrections  to  rule  text  in  Amex  rule  1 7(b)  to  allow 
for  "cash"  settlement  as  well  as  "next  day" 
settlement  for  all  transactions  in  an  issue  of  rights 
during  the  three  business  days  preceding  the  final 
day  for  dealings  on  the  Exchange  and  made 
corresponding  changes  and  corrections  to  its 
discussion  in  the  rule  filing. 


business  day  preceding  the  expiration 
date  thereof,  if  such  rights  are 
exercisable  in  the  New  York  City 
metropolitan  area,  and  at  such  time  in 
advance  of  the  expiration  date  as  may  be 
announced  by  the  Exchange,  if  such 
rights  are  exercisable  outside  such  area; 
and 

(2)  Dealings  in  an  issue  of  warrants 
shall  cease,  in  the  case  of  book-entry 
warrants,  at  the  close  of  business  on 
their  expiration  date,  and  for  all  other 
warrants  at  the  close  of  business  on  the 
last  business  date  preceding  their 
expiration  date. 

(b)  During  the  three  business  days 
preceding  the  final  day  for  dealings 
therein  on  the  Exchange,  all  transactions 
in  an  issue  of  rights  shall  be  made  only 
"next  dayl.l"  or  for  "cash".  On  the  final 
day  for  dealings  therein  on  the 
Exchange,  all  transactions  in  an  issue  of 
rights  shall  be  made  only  for  "cash." 

(c)  During  the  three  final  business 
days  for  trading  in  an  issue  of  warrants, 
dealings  on  the  Exchange  shall  be  made 
only  for  "cash."  During  the  three 
preceding  business  days  dealings  on  the 
Exchange  shall  be  made  only  "next 
day(.]"  or  for  "cash". 

*  *  *  Commentary 

See  rule  1 79  for  treatment  of  orders  on 
a  speciaUst's  book  during  the  final  days 
for  dealings  in  rights  or  warrants. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change,  as  amended, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Amex  rule  1 7(b)  currently  provides 
that  transactions  in  rights  during  the 
three  trading  days  preceding  the  last 
trading  session  must  be  settled  on  a 
"next  day"  basis.  Amex  rule  17(c) 
currently  provides  that  transactions  in 
warrants  during  the  three  trading  days 
preceding  the  last  three  trading  sessions 
{i.e.,  the  fourth,  fifth  and  sixth  trading 
sessions  prior  to  expiration)  must  only 
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be  effected  on  a  "next  day"  basis.  The 
Exchange  believes  that  there  is  no 
reason  why  trades  should  not  be  settled 
for  "cash"  at  any  time  during  the  final 
six  days  prior  to  expiration,  and  is 
proposing  to  amend  Amex  rule  1 7  to 
allow  "cash"  settlement  during  all  of 
the  final  six  days  of  trading  in  any  right 
or  warrant  on  die  Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Acf 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act  ^  in  particular, 
because  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  will 
impose  no  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  in  response  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change,  as  amended, 
between  ]^  Conunission  and  any 
person,  mnei  than  those  that  may  be 
withheld  from  the  pubUc  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-105  and  should  be 
submitted  by  April  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-5994  Filed  3-12-03;  8:45  ami 
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Charges  for  Certain  Exchange-Traded 
Funds 

March  6,  2003.    • 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  4, 
2003,  the  American  Stock  Exchange  LLC 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 


« 15  U.S.C.  78flb). 
s  15  U.S.C.  78f(b)(5). 


« 17  CFR  200.3O-3(a){12). 
>  15  U.S.C.  78s(b)(l)- 
2  17  CFR  240.19t)-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
March  31,  2003  the  suspension  of 
Exchange  transaction  charges  for 
specialist,  Registered  Trader  and  broker- 
dealer  orders  for  the  iShares  Lehman  1- 
3  year  Treasury  Bond  Fund;  iShares 
Lehman  7-10  year  Treasury  Bond  Fund; 
Treasury  10  FITR  ETF;  Treasury  5  FTTR 
ETF;  Treasury  2  FITR  ETF;  and' Treasury 
1  FITR  ETF.  hi  addition,  the  Exchange 
proposes  to  suspend  until  March  31, 
2003  customer  transaction  charges  for 
the  iShares  S&P  100  Index  Fund. 
Proposed  new  language  is  italicized: 
proposed  deletions  are  in. [brackets]. 
*        *        *        *      .-  «     ■ 

AMEX  EQUITY  FEE  SCHEDULE 

I.  Transaction  Charges  ■ 
No  change. 

II.  Regulatory  Fee 
No  Change. 
Notes: 

1.  and  2.  No  change. 

3.  Customer  transaction  charges  for 
the  following  Portfolio  Depositary 
Receipts,  Index  Fund  Shares,  and  Trust 
Issued  Receipts  have  been  suspended: 

DL\— DL\MONDS* 

QQQ— Nasdaq-100«  Index  Tracking 

Stock 
SPY-SPDRs® 
IW— iShares  S&P  500 
MDY— MidCap  SPDRs 
XLY— Select  Sector  SPDR— Consumer 
Discretionary 
XLP— Select  Sector  SPDR— Consumer 

Staples 
XLE— Select  Sector  SPDR— Energy 
XLF— Select  Sector  SPDR— Financial 
XLV— Select  Sector  SPDR— Health  Care 
XLI— Select  Sector  SPDR— Industrial 
XLB— Select  Sector  SPDR— Materials 
XLK— Select  Sector  SPDR— Technolog>' 
XLU— Select  Sector  SPDR— Utilities 
BHH-B2B  Internet  HOLDRs™ 
BBH— Biotech  HOLDRs 
BDH— Broadband  HOLDRs 
EKH— Europe  2001  HOLDRs 
lAH— Internet  Architectiu*  HOLDRs 
HHH— hiternet  HOLDRs 
OH— Internet  Infrasturcture  HOLDRs 
MKH— Market  2000+  HOLDRs 
OIH— Oil  Service  HOLDRs 
PPH— Pharmaceutical  HOLDRs 
RKH— Regional  Bank  HOLDRs 
RTH— Retail  HOLDRs 
SMH— Semiconductor  HOLDRs 
SWH— Software  HOLDRs 
TTH— Telecom  HOLDRs 
UTH— Utilities  HOLDRs 
WMH— Wireless  HOLDRs 
SHY— iShares  Lehman  1-3  Year 

Treasury  Bond  Fund 
lEF-^iShares  Lehman  7-10  Year 

Treasury  Bond  Fimd 
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TLT — iShares  Lehman  20+  Year 

Treasury  Bond  Fund 
LQD — iShares  GS  $  InvesTop  Corporate 

Bond  Fund 
Trt'— Treasury  1  FITR  ETF 
TOU— Treasury  2  FITR  ETF 
TFI— Treasury  5  FITR  ETF 
TTE— Treasury  10  FITR  ETF 

Until  March  31.  2003,  customer 
transaction  charges  for  the  iShares  S&p 
100  Index  Fund  (OEF)  have  been 
suspended. 

Until  [February  281  A/arc/i  37,  2003. 
transaction  charges  also  have  been 
suspended  in  SHY.  lEF.  TFT.  TOU.  TFI 
and  TTE  for  specialist.  Registered 
Trader  and  broker  dealer  orders. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in  Section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  • 

The  Exchange  is  extending  until 
March  31.  2003  the  suspension  of 
transaction  charges  in  iShares  Lehman 
1-3  year  Treasury  Bond  Fund  (Symbol: 
SHY);  iShares  Lehman  7-10  year 
Treasury  Bond  Fund  (Symbol:  IZEF); 
Treasury  10  FITR  ETF  (Symbol:  TTE); 
Treasury  5  FITR  ETF  (TFI);  Treasury  2 
FITR  ETF.  (TOU);  and  Treasury  1  HTR 
ETF  (TFT)  for  specialist.  Registered 
Trader  and  broker-dealer  orders.  The 
Exchange  previously  filed  a  suspension 
in  such  charges  until  November  30, 
2002.'  December  13.  2002.*  January  31. 
2003,"*  and  February  28.  2003.''  2003. 

The  Exchange  is  also  suspending 
customer  transaction  charges  until 


^  See  Sec:uritie!s  Exchange  Act  Kolease  No.  46765 
(November  1.  2002).  67  FR  68893  (November  13, 
2002)  (SR-Amex-2002-91). 

•*  See  Securities  Exchange  Act  Release  No.  46996 
(December  13.  2002),  67  FR  78264  (December  23, 
2002)  (SR-Amex-2002-98). 

5  See  Securities  Exchange  Act  Release  No..  47141 
Oanuary  8.  2003).  68  FR  2090  (January  15,  2003) 
(SR-Amex-2002-115). 

"See  Securities  Exchange  Act  Release  No.  47361 
(February  13,  2003),  68  FR  8534  (February  21.  2003 
(SR-Amex-2003-04). . 


March  31,  2003  for  the  iShares  S&P  100 
Index  Fund  (Symbol:  OEF),  an 
Exchange-Traded  Fund  that  the 
Exchange  will  trade  pursuant  to 
unlisted  trading  privileges. 

The  Exchange  believes  a  suspension 
of  fees  for  these  securities  is  appropriate 
to  enhance  the  competitiveness  of 
executions  in  these  securities  on  the 
Amex.  The  Exchange  will  reassess  the 
fee  suspension  as  appropriate,  and  will 
file  any  modification  to  the  fee 
suspension  with  the  Commission 
pursuant  to  Section  19(b)(3)(A)  of  the 
1934  Act. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4) "  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act «  and  Rule  19b-4(f)(6)  i" 
thereunder  because  the  proposal:  (i) 
Does  not  significantly  a^ect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  gave  the 
Commission  notice  of  its  intent  to  file 
the  proposed  rule  change,  along  with  a 
brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change.  At  any 


time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors  or  otherwise 
in  fiJrtherance  of  the  purposes  of  the 
Act. 

The  Amex  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  fee  suspensions 
for  the  exchange-trade  funds  that  are  the 
subject  of  this  filing  have  been 
previously  filed  with  the  Commission." 
Further,  extension  of  the  fee  suspension 
for  specialist.  Registered  Trader,  and 
broker-dealer  orders  will  permit  the  fee 
suspensions  to  continue  uninterrupted. 
With  regard  to  the  iShares  S&P  100 
Index  Fund,  acceleration  of  the 
operative  date  will  permit  the  Amex  to 
suspend  these  fees  immediately.  For 
these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission. '^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  2054^-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-15  and  should  be 
submitted  by  April  3,  2003. 


M5  U.S.C.  78flb). 
"15  U.S.C.  78f(bK4). 
"  15  U.S.C.  78s(b)(3)(A). 
■'>17CFR240.19b-4(n(6). 


' '  .See  supra  notes  3,4,5,  and  6. 

'  ^  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-6068  Filed  3-12-03;  8:45  am] 

BILUNG  CODE  801(>-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47443;  File  No.  SR-CHX- 
2002-40] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange,  Inc. 
Relating  to  Zero-Second  Display  of 
Certain  Limit  Orders 

March  4,  2003. 

Pursuant  to  section  19(b)(1)  of  the' 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2002,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"  or  "Exchange")  filedjwith 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  January  10,  2003,  the  exchange  filed 
an  amendment  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons.* 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX,  Regular  Trading  Sessions, 
CHX  Rule  7,  Recognized  Quotations, 
and  CHX  Rule  37,  Guaranteed  Execution 
System  and  Midwest  Automated 


"  17  CFR  200.3&-3(a)(12). 
'15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  letter,  dated  January  9.  2003,  from  Kathleen 
M.  Boege,  Assotiate  General  Counsel,  CHX,  to 
Nancy  J.  Sanow,  Assistant  Director,  Division  of 
Market  Regulation  ("Division"),  Commission 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
CHX  provided  additional  clarity  as  to  the  full  extent 
of  limit  order  protection  that  would  be  forfeited  by 
a  floor  broker  that  elects  "post  protection  only" 
("PPO")  under  the  proposed  rule  change. 

♦The  CHX  requested  that  the  Commission  make 
various  non-substantive  typographical  corrections 
to  the  notice  in  the  rule  language  and  purpose 
section.  In  addition,  the  CHX  requested  that  the 
Commission  add  an  additional  protection  related  to 
block  trades  as  described  in  footnote  7  below.  Such 
protection  was  added  due  to  ah  intervening  CHX 
rule  change  that  was  not  in  place  at  the  time  of 
filing  of  the  instant  proposed  rule  change. 
Telephone  conference  between  Kathleen  M.  Boege, 
Associate  General  Counsel,  CHX,  and  Christopher  , 
B.  Stone,  Special  Counsel,  Division,  Commission 
(March  3,  2003). 


Execution  System,  which  govern,  among 
other  things,  display  of  limit  orders  in 
a  specialist's  book.  The  text  of  the 
proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics. 

Chicago  Stock  Exchange  Rules 

Article  XX    Regular  Trading  Sessions 

***** 

Recognized  Quotations 
RULE? 

No  change  to  text. 
•  •  •  Interpretations  and  Policies: 

.01-.04    No  change  to  text. 

.05     (a)  Quotation  sizes,  unless 
otherwise  specified,  shall  be  assumed  to 
be  for  100  shares.  With  respect  to 
agency  limit  orders  received  by 
specialists,  each  specialist  shall  publish 
immediately  (i.e.,  as  soon  as  practicable, 
which  imder  normal  circumstances 
means  no  later  than  30  seconds  from 
time  of  receipt,  subject  to  the  provisions 
below  relating  to  agency  limit  orders 
designated  "post  protection  only")  a  bid 
or  offer  that  reflects: 

(i)  The  price  and  full  size  of  each 
agency  limit  order  that  is  at  a  price  that 
would  improve  the  specialist's  bid  or 
offer  in  such  security;  and 

(ii)  The  full  size  of  each  agency  limit 
order  that  is  priced  equal  to  the 
specialist's  bid  or  offer  for  such  security. 

(b)  The  requirements  with  respect  to 
specialists'  display  of  limit  orders  shall 
not  apply  to  any  limit  order  that  is: 

(i)  Executed  upon  receipt  of  the  order; 

(ii)  Placed  by  a  person  or  entity  who 
expressly  requests,  either  at  the  time  the 
order  is  placed  or  prior  thereto  pursuant 
to  an  individually  negotiated  agreement 
with  respect  to  such  person's  orders, 
that  the  order  not  be  displayed; 

(iii)  An  odd-lot  order; 

(iv)  Delivered  immediately  upon 
r^eipt  to  an  exchange  or  association- 
sponsored  system  or  an  electronic 
commimications  network  that  complies 
with  the  requirements  of  Securities  and 
Exchange  Commission  Rule  llAcl- 
1(c)(5)  under  the  Securities  Exchange 
Act  with  respect  to  that  order; 

(v)  Delivered  immediately  upon 
receipt  to  another  exchange  member  or 
over-the-counter  market  maker  that 
complies  with  the  requirements  of 
Securities  and  Exchange  Commission 
Rule  llAcl-4  imder  the  Securities 
Exchange  Act  with  respect  to  that  order; 

(vi)  An  all  or  none  order;  or 

(vii)  A  block  size  order,  unless  the 
customer  order  is  received  with  a 
request  that  the  order  be  displayed. 

If  a  floor  broker  designates  an  agency 
limit  order,  in  a  manner  specified  by  the 
Exchange,  as  "post  protection  only," 


and  sends  that  order  to  the  specialist  via 
the  MAX  system,  the  specialist  receiving 
such  order  shall  display  the  limit  order 
in  zero  seconds.  Such  order  will  not  be 
entitled  to  primary  market  price 
protection  or  other  protections  due  limit 
orders  under  Article  XX,  Rule  37(a)(3). 
*        *        *        *        * 

Guaranteed  Execution  System  and 
Midwest  Automated  Execution  System 


RULE  37(a).  Guaranteed  Executions.     ' 
***** 

3.  Dual  Trading  System  Agency  Limit 
Orders.  Subject  to  Interpretation  and 
Policy  .10  ("Exempted  Trade- 
Throughs"),  all  agency  limit  orders  in 
Dual  Trading  System  issues  will  be 
filled  imder  the  following 
circumstances: 

(a)  Exhaustion  of  primary  market  bid 
or  offer.  When  the  bid  or  offering  at  the 
limit  price  has  been  exhausted  in  the 
primary  market  (as  defined  in  the  CTA 
plan),  agency  limit  orders  will  be 
executed  in  whole  or  in  part,  based  on 
the  rules  of  priority  and  precedence,  on 
a  share  for  share  basis  with  trades 
executed  at  the  limit  price  in  the 
primary  market; 

(b)  Price  penetration  in  primary 
market.  When  there  has  been  a  price 
penetration  of  the  limit  in  the  primary 
market,  agency  limit  orders  that  have 
resided  in  the  specialist's  book  for  a 
period  of  0-15  seconds  (as  designated 
by  the  specialist)  prior  to  the  primary 
market  print  will  be  filled  at  the  limit 
price; 

(c)  Primary  market  trading  at  the  limit 
price.  When  the  issue  is  trading  at  the 
limit  price  on  the  primary  market, 
agency  limit  orders  will  be  filled  at  the 
limit  price  unless  it  can  be 
demonstrated  that  such  orders  woidd 
not  have  been  executed  if  they  had  been 
transmitted  to  the  primary  market  or  the 
broker  and  specialist  agree  to  a  specific 
volume  related  or  other  criteria  for 
requiring  a  fill;  and 

(d)  Block  size  trade-through  in 
another  market.  In  instances  where  a 
block  trade  on  the  Exchange  or  other 
market  against  which  orders  are  being 
protectedtakes  place  outside  the  current 
Exchange  quotation,  all  effective  bids  or 
offers  limited  to  the  block  price  or  better 
will  be  executed  at  the  more  favorable 
block  price  rather  than  at  the  limit  price 
of  the  affected  orders.  A  specialist  may 
elect  to  provide  automatic  execution  of 
designated  limit  orders  at  the  block 
price  or  better  when  a  "block  size"  (as 
defined  in  Article  XX,  Rule  40, 
Interpretation  and  Policy  .05)  trade- 
through  is  executed  on  die  primary 
market. 
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A  specialist  may  elect  automatic 
execution  of  such  agency  limit  orders  on 
an  issue-by-issue  basis.  The  foregoing 
provisions  of  this  Article  XX,  Rule 
37(a)(3)  shall  not  apply  to  limit  orders 
designated  by  a  floor  broker  as  "post 
protection  only"  in  accordance  with  the 
provisions  of  Article  XX,  Rule  7, 
Interpretation  and  Policy  .05. 

II.  Self-Regulatbry  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects^  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  Exchange  proposes  to  amend 
Article  XX,  Rules  7  and  37  of  the  CHX 
Rules,  which  govern,  among  other 
things,  display  of  limit  orders  in  a 
specialist's  book  and  execution  prices 
due  certain  limit  orders.  The  proposed 
change  would  permit  a  CHX  member 
(including  a  floor  broker)  to  elect  zero- 
second  display  by  a  CHX  specialist  of 
limit  orders  designated  by  the  member 
as  PPO  orders. 

Under  Exchange  Act  Rule  llAcl-4  ^ 
and  current  Article  XX,  Rule  7 
(Interpretation  and  Policy  .05)  of  the 
CHX  Rules,  a  CHX  specialist  must 
display  customer  limit  orders 
"immediately,"  which  means  "*  *  *  as 
soon  as  practicable,  which  under 
normal  market  conditions  means  no 
later  than  30  seconds  froin  time  of 
receipt."  Although  past  studies  have 
shown  that  CHX  specialists,  through  the 
use  of  automated  tools,  display  the  vast 
majority  of  customer  limit  orders  within 
zero  seconds  after  they  are  required  to 
do  so,  CHX  specialists  may  choose  to 
actually  see  one  or  more  orders  before 
deciding  whether  or  not  to  execute  the 
order,  transfer  the  order  to  another 
marketplace  or  display  the  order  at  the 
Exchange." 


In  some  cases,  however,  customers 
expressly  desire  the  zero-second  display 
of  their  orders.  Specifically,  the  CHX 
has  been  advised  that,  for  certain 
customers  of  CHX  floor  brokers,  zero- 
second  display  of  their  limit  orders  is 
often  their  paramount  consideration. 
While  CHX  specialists  may  choose  not 
to  display  each  limit  order  in  zero 
seconds — because  they  may  wish  to 
have  the  opportunity  to  decide  whether 
or  not  to  interact  with  certain  limit 
orders — the  CHX  floor  broker 
community  has  suggested  a  solution 
which  protects  the  interests  of  CHX 
member  order-sending  firms  and  their 
customers,  while  permitting  CHX 
specialists  to  appropriately  handle  limit 
orders. 

Under  the  proposed  rule  change,  PPO 
orders  (as  designated  by  a  CHX  floor 
broker)  would  be  automatically 
displayed  by  the  specialist  in  zero 
seconds  without  any  opportunity  for  a 
specialist  to  interact  with  the  order  prior 
to  display.  PPO  orders  would  be  treated 
in  accordance  with  applicable  CHX 
rules  governing  priority  and  precedence, 
but  would  not  be  entitled  to  trade 
through  protection  by  the  CHX 
specialist  in  the  event  of  a  price 
penetration  in  the  primary  market.^  This 
solution  will  afford  CHX  floor  brokers 
the  flexibility  to  elect  zero-second 
display  of  their  customers'  limit  orders 
in  instances  that  render  siich  immediacy 
of  paramount  concern.  The  proposal  in 
turn  does  not  require  a  specialist  to 
pitovide  subject  limit  orders  with  trade 
through  protection  or  the  other 
protections  set  forth  in  Article  XX.  Rule 
37(a)(3),  when  the  specialist  has  been 


*17  CFR  240.nAcl-4  ("Display  Rule"). 

"Specialists  can  help  ensure  that  they  meet  their 
Display  Rule  obligations  with  respect  to  these 
manually  handled  orders  by  using  additional 
automated  functions,  such  as  the  default  timen 


provided  in  the  CHX  trading  system.  These  default 
timers,  which  can  be  set,  among  other  things,  from 
zero  to  25  seconds  (in  listed  securities)  or  from  zero 
to  30  seconds  (in  over-the-counter  ("OTC") 
securities),  ensure  that  eligible  orders  are 
automatically  displayed  when  they  improve  a 
specialist's  quote  and  when  the  timer  setting  has 
elapsed  without  the  orders  having  been  manually 
displayed,  executed  or  transferred  to  another 
marketplace.  In  addition,  the  CHX  Market 
Regulation  Department  actively  surveils  to  ensure 
that  CHX  specialists  do  not  routinely  rely  on  their 
timers  to  extend  the  display  period  beyond  what  is 
necessary  for  the  specialist  to  interact  with  the  limit 
orders  they  receive. 

'  Under  Article  XX,  l^le  37(a)(3),  a  limit  order  for 
a  Dual  Trading  System  [i.e..  listed)  issue,  which  is 
resident  in  a  CHX  specialist's  book  for  15  seconds 
or  more,  generally  is  entitled  to  "trade  through 
protection,"  i.e..  execution  at  the  limit  price  in  the 
event  of  a  price  penetration  in  the  primary  market. 
Article  XX,  Rule  37(aX3)  also  requires  execution  at 
the  limit  price,  subject  to  certain  conditions,  (a)  if 
the  bid  or  offer  has  been  exhausted  in  the  primary 
market,  (b)  if  the  issue  is  trading  at  the  limit  price 
in  the  primary  market,  and  (c)  if  a  block  trade  has 
been  printed  on  the  Exchange  or  an  away  market 
at  superior  price.  A  floor  broker  electing  PPO  would 
also  forego  these  protectiona  otherwise  due  under 
Article  XX,  Rule  37(aN3). 


denied  the  opportunity  to  interact  with 
the  order. 

The  CHX  believes  that  the  proposal  is 
consistent  with  the  interests  of  the 
investing  public,  as  a  floot  broker  will 
be  able  to  elect  zero-second  display  of 
a  limit  order  when  that  display  is  either 
requested  by  the  customer  or  otherwise 
is  in  a  customer's  interest,"  In  other 
instances,  an  order-sending  firm  may 
consider  the  protections  of  Article  XX. 
Rule  37(a)(3)  to  constitute  a  better 
means  of  achieving  its  customer's  goals, 
in  which  case  the  floor  broker  could 
elect  to  forego  zero-second  display. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  6(b)  of  the 
Act,^  in  general,  and  Section  6(b)(5)  of 
the  Act,'°  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed,  among  other 
things,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  £ree  and  open  market 
and  a  national  market  system,  and,  in     . 
general  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiutherance 
of  the  purposes  of  the  Act. 

C.  Ski f -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Airtion 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


"Orders  routed  to  a  CHX  floor  broker  constitute 
orders  from  sophisticated  investors  who  choose  to 
utikze  the  services  of  a  floor  broker  because,  among 
other  reasons,  the  investor  can  conuDunicate  certain 
conditions  regarding  execution  of  the  order,  which 
conditions  the  floor  broker  will  take  into  account 
in  seeking  liquidity  to  fill  the  order.  Such  investors 
possess  sufficient  market  experience  to  fully 
evaluate  the  consequences  of  having  their  floor 
broker  elect  the  PPO  order  option  on  their  behalf. 
By  restricting  the  PPO  order  option  to  floor  brokers, 
the  CHX  believes  that  it  will  avoid  instances  where 
less  sophisticated  investors  would  elect  zero-second 
display  of  their  limit  orders,  without  fully 
considering  the  ramifications  of  foregoing  primary 
market  protection  of  such  limit  orders. 

•15U.S.C78fn)). 

">15U.&C78nbNS). 
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Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  wrritten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Conunission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 


withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U,S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No, 
SR-CHX-2002^0  and  should  be 
submitted  by  April  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Tlegulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-5995  Filed  3-12-03;  8:45  am) 

BILUNG  CODE  801CM>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47449;  File  NcSR-ISE- 
2003-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange,  Inc., 
Relating  to  Fee  Changes 

March  5,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 

ISE  Schedule  of  Fees 

[Electronic  Market  Place] 


("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
26,  2003,  the  International  Seciuities 
Exchange,  Inc,  ("Exchange"  or  "ISE") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission  ") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  items 
have  been  prepared  by  the  ISE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  changes  to 
its  Schedule  of  Fees  regarding  complex 
orders.  First,  the  Exchange  proposes  to 
charge  its  regular  execution  fees  only  on 
one  leg  of  the  complex  order  (as 
opposed  to  charging  on  each  leg). 
Second,  the  Exchange  proposes  to  waive 
all  such  execution  fees  for  complex 
orders  through  June  30,  2003.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics. 


Execution  fees 

Amount 
($) 

Billable  unit 

Frequency    , 

Notes 

Customer     

0.05 
0.15 

0.21 
0.17 
0.14 
0.12 

contract/side  

contract/side 

Transaction 

Transaction 

Fee  waived  through  June  30.  2003 

Facilitation       

Market  Maker  &  Rrm  Proprietary 
(including  membters  ot  other  ex- 
changes     executing      Linkage 
transactions,  except  Satisfaction 
Orders). 

ADV  Less  Than  300 000 

For  Complex  Orders,  charged  only  for  the  leg 

s 

contract/side  ' 

contract/side  

contract/side  

contract/side  

• 

Transaction 

Transaction 

Transaction 

Transaction 

of  the  trade  consisting  of  tfie  most  con- 
tracts: Finn  Proprietary  fees  for  trades  exe- 
cuted in  the  Block  Order  Mechanism  and 
for  all  trades  in  the  iShares  S&P  100  Index 
Fund  waived  through  May  31.  2003;  fees 
for  Complex  Orders  waived  through  June 
30.  2003. 
Based  on  Exchange  A.D.V. 

A.D.V.  From  300,001  to  500,000  ... 
•A.D.V.  From  500,001  to  700,000  ... 
A.D.V.  Over  700,000  

Based  on  Exchange  A.D.V. 
Based  on  Exchange  ADV. 
Based  on  Exchange  A.D.V. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  ride  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements.  : 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  changes  to 
its  Schedule  of  Fees  regarding  complex 
orders  in  an  attempt  to  provide  its 
members  with  an  incentive  to  execute 
complex  orders  on  the  Exchange. 


"  17  CFR  200.30-3(aKl2). 


>  15  U.S.C.  78s(b)(l). 


2  17CFR240.1*-4. 
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The  Exchange  currently  applies  its 
regular  execution  fees  to  complex 
orders.  Because  these  trades  generally 
are  effected  on  low  margins,  the 
imposition  of  the  regular  execution  fees 
may  render  some  trades  uneconomical. 
Accordingly,  the  Exchange  proposes  to 
charge  its  regular  execution  fees  only  on 
one  leg  of  the  complex  order  (as 
opposed  to  charging  on  each  leg). 
Specifically,  the  Exchange  would  charge 
a  fee  on  the  leg  with  the  most  contracts. 

For  example,  if  there  is  a  simple  two- 
legged  spread  to  buy  100  contracts  of 
one  series  and  to  sell  100  contracts  of 
another  series,  ISE  would  charge  a  fee 
for  100  contracts.  In  a  three-legged  trade 
of  100  contracts,  50  contracts  and  50 
contracts,  ISE  also  would  charge  a  fee 
for  100  contracts.  In  a  complex  trade 
with  both  an  option  and  a  non-option 
leg,  ISE  would  charge  a  fee  for  the 
option  leg. 

In  addition,  the  Exchange  is 
proposing  to  waive  all  execution  fees  for 
complex  orders  through  June  30,  2003. 

2.  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  of  the  Act  that  an 
exchange  have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities.  * 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act"  and  Rule 
19b-4{f){2)  5  thereunder.  At  any  time 
within  60  days  of  the  hling  of  such 
proposed  rule  change,  the  Commission 


may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Sblicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
,  Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Bled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2003-08  and  should  be 
submitted  by  April  3,  2003. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-606>  Filed  3-12-03:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47464;  File  No.  SR-NASD- 
2003-22] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Market  Recovery  Notes  Linked  to  the 
S&P  500  Index 

t 

March  7,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 


notice  is  hereby  given  that  on  February 
26,  2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade 
Market  Recovery  Notes'*"^  Linked  to  the 
S&P  500®  Index  ("Notes")  issued  by 
Merrill  Lynch  &  Co.,  Inc.  ("Merrill 
Lynch"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ru^ 
Change  ^ 

1.  Purpose 

Nasdaq  proposes  to  list  and  trade 
notes,  the  return  on  which  is  based 
upon  the  S&P  500  Index  ("hidex").3 


» 15  U.S.C.  78Kb)(4). 
*  15  U.S.C.  78s(b)(3)(A). 
3  17CFRl9b-4(n(2). 


•  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


^  The  Index  is  published  by  Standard  &  Poor's,  a 
division  of  The  McGraw-Hill  Companies,  Inc. 
("Standard  &  Poor's"  or  S&P")  and  is  intended  to 
provide  an  indication  of  the  pattern  of  common 
stock  price  movement.  The  Index  is  a 
capitalization-weighted  index,  with  each  stock's 
weight  in  the  Index  proportionate  to  its  market 
value.  The  value  of  the  Index  is  based  on  the 
relative  value  of  the  aggregate  market  value  of  the 
common  stocks  of  500  companies  as  of  a  particular 
time  compared  to  the  aggregate  average  market 
value  of  the  common  stocks  of  500  similar 
companies  during  the  base  period  of  the  years  1941 
through  1943.  The  market  value  for  the  common 
stock  of  a  company  is  the  product  of  the  market 
price  per  share  of  the  common  stock  and  the 
number  of  outstanding  shares  of  common  stock.  As 
of  lanuary  31.  2003,  424  companies,  or  85.5%  of  the 
market  capitalization  of  the  Index,  traded  on  the 
New  York  Stock  Exchange  ("NYSE");  74 
companies,  or  14.3%  of  the  market  capitalization  of 
the  Index  traded  on  The  Nasdaq  Stock  Market;  and 
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Under  NASD  Rule  4420(f).  Nasdaq 
may  approve  for  Usting  and  trading 
innovative  securities  that  cannot  be 
readily  categorized  under  traditional 
listing  guidelines.*  Nasdaq  proposes  to 
list  for  trading  the,  as  described  below, 
under  NASD  Rule  4420(f). 

Description  of  the  Notes 

The  Notes  are  a  series  of  senior  non- 
convertible  debt  securities  that  will  be 
issued  by  Merrill  Lynch  and  will.not  be 
secured  by  collateral.  The  Notes  will 
have  a  term  of  not  less  than  one  and  not 
more  than  four  years.  The  Notes  will  be 
issued  in  denominations  of  whole  units 
("Unit"),  with  each  Unit  representing  a 
single  Note.  The  original  pubhc  offering 
price  will  be  $10  per  Unit.  The  Notes 
will  not  pay  interest  and  are  not  subject 
to  redemption  by  Merrill  Lynch  or  at  the 
option  of  any  beneficial  ov\mer  before 
maturity  in  2004.^ 


At  maturity,  if  the  value  of  the  S&P 
500  Index  has  increased,  a  beneficial 
owner  vdll  be  entitled  to  receive  a 
payment  on  the  Notes  based  on  triple 
the  amoimt  of  that  percentage  increase, 
not  to  exceed  a  maximum  payment  per 
Unit  (the  "Capped  Value")  that  is 
expected  to  be  between  $11.60  and 
$12.00.^  Thus,  the  Notes  provide 
investors  the  opportunity  to  obtain 
leveraged  returns  based  on  the  S&P  500 
Index  subject  to  a  cap  that  is  expected 
to  represent  an  appreciation  of  16%  to 
20%  over  the  original  public  ofi^ering 
price  of  the  Notes.  Unlike  ordinary  debt 
securities,  the  Notes  do  not  guarantee 
any  retiun  of  principal  at  maturity. 
Therefore,  if  the  value  of  the  S&P  500 
Index  has  declined  at  maturity,  a 
beneficial  owner  will  receive  less,  and 
possibly  significantly  less,  than  the 
original  public  offering  price  of  $10  per 
Unit.' 


The  payment  that  a  beneficial  owner 
will  be  entitled  to  receive  (the 
"Redemption  Amount")  depends 
entirely  on  the  relation  of  the  average  of 
the  values  of  the  S&P  500  Index  at  the 
close  of  the  market  on  five  business 
days  shortly  before  the  maturity  of  the 
Notes  (the  "Ending  Value")  and  the 
closing  value  of  the  S&P  500  Index  on 
the  date  the  Notes  are  priced  for  initial 
sale  to  the  public  (the  "Starting  Value"). 

If  the  Ending  Value  is  less  than  or 
equal  to  the  Starting  Value,  the 
Redemption  Amount  per  Unit  vriW 
equal: 


\^  Starting  Value  J 


•<*\ 


If  the  Ending  Value  is  greater  than  the 
Starting  Value,  the  Redemption  Amoimt 
per  Unit  will  equal: 


-  «    r*^«    f  Ending  Value -Starting  Value 'i'l 
^"'^["''H S.a«ingVdue JJ 


provided,  however,  the  Redemption 
Amoimt  cannot  exceed  the  Capped 
Value. 

The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security, 
dividend  payments  or  any  other 
ownership  right  or  interest  in  the 
portfolio  or  index  of  securities 
compri\ing  the  S&P  500  Index.  The 
Notes  are  designed  for  investors  who 
want  to  participate  or  gain  exposure  to 
the  S&P  500  Index,  subject  to  a  cap,  and 
who  are  vtdlling  to  forego  market  interest 
payments  on  the  Notes  during  such 
term.  The  Commission  has  previously 
approved  the  listing  of  options  on,  and 
securities  the  performance  of  which 


2  companies,  or  0.2%  of  the  market  capitalization 
of  the  Index,  traded  on  the  American  Stock 
Exchange  ("AMEX").  As  of  January  31,  2003,  the 
aggregate  market  value  of  the  500  companies 
included  in  the  Index  represented  approximately 
79%  of  the  aggregate  market  value  of  stoc^LS 
included  in  the  Standard  ft  Poor's  Stock  Guidance 
Database  of  domestic  common  stocks  traded  in  the 
U.S.,  excluding  American  depositary  receipts, 
limited  partnerships  and  mutual  funds.  Standard  & 
Poor's  chooses  companies  for  inclusion  in  the  Index 
with  the  aim  of  achieving  a  distribution  by  broad 
industry  groupings  that  approximates  the 
distribution  of  these  groupings  in  the  common  stock 
population  of  the  Standard  &  Poor's  Stock  Guide 
Database,  which  Standard  k  Poor's  uses  as  an 
assumed  model  for  the  composition  of  the  total 
market.  Relevant  criteria  employed  by  Standard  & 
Poor's  include  the  viability  of  the  particular 
company,  the  extent  to  which  that  company 
represents  the  industry  group  to  whidi  it  is 
assigned,  the  extent  to  which  the  market  price  of 
that  company's  common  stock  is  generally 


have  been  linked  to  or  based  on,  the 
S&P  500  Index.8 

Criteria  for  Initial  and  Continued  Listing 

The  Notes,  which  will  be  registered 
under  section  12  of  the  Act,  will 
initially  be  subject  to  Nasdaq's  listing 
criteria  for  other  securities  imder  NASD 
Rule  4420(f).  Specifically,  under  NASD 
Rule  4420(f)(1): 

(A)  The  issuer  shall  have  assets  in 
excess  of  $100  million  and  stockholders' 
equity  of  at  least  $10  million.  In  the  case 
of  an  issuer  which  is  unable  to  satisfy 
the  income  criteria  set  fqrth  in 
paragraph  (a)(1),  Nasdaq  generally  will 
require  the  issuer  to  have  the  following: 
(i)  assets  in  excess  of  $200  miUion  and 
stockholders'  equity  of  at  least  $10 


responsive  to  changes  in  the  affairs  of  the  respective 
industry  and  the  market  value  and  trading  activity 
of  the  common  stock  of  that  company.  Ten  main 
groups  of  companies  comprise  the  Index  with  the 
percentage  weight  of  the  companies  included  in 
each  group  indicated  in  parentheses  as  of  February 
18.  2003:  Consumer  Discretionary  (13.4%), 
Consumer  Staples  (9.4%),  Energy  (6.0%),  Financials 
(20.6%),  Health  Care  (15.3%),  hidustrials  (11.3%), 
InfbrmaUon  Technology  (14.4%),  Materials  (2.8%), 
Telecommunication  Services  (4.0%),  and  Utilities 
(2.8%). 

*  See  Securities  Exchange  Act  Release  No.  32988 
(September  29, 1993);  58  FR  52124  (October  6. 
1993)  (order  approving  File  No.  SR-NASD-93-15), 
("1993  Order"). 

'  The  actual  maturity  date  will  be  determined  on 
the  day  the  Notes  are  priced  for  initial  sale  to  the 
public. 

"The  actual  Capped  Value  will  be  determined  at 
the  time  of  issuance  of  the  Notes. 

'  Any  amount  the  beneficial  owner  would  receive 
at  maturity  (tvfaich  is  lass  than  the  original  offering 


million;  or  (ii)  assets  in  excess  of  $100 
million  and  stockholders*  equity  of  at 
least  $20  milKon; 

(B)  There  must  be  a  minimum  of  400 
holders  of  the  security,  provided, 
however,  that  if  the  instrument  is  traded 
in  $1,000  denominations,  there  must  be 
a  minimum  of  100  holders; 

(C)  For  equity  securities  designated 
pursuant  to  this  paragraph,  there  must 
be  a  minimum  public  distribution  of 

1 ,000 ,000  trading  units ; 

(D)  The  aggregate  market  value/ 
principal  amount  of  the  security  vdll  be 
at  least  $4  million. 

In  addition,  Nasdaq  notes  that  Merrill 
Lynch  satisfies  the  listed  marketplace 
requirement  set  forth  in  NASD  Rule 


price)  would  correspond  to  any  decline  in  value  of 
the  S*P  500.  Telephone  conversation  between  John 
D.  Nachmann.  Senior  Attorney.  Nasdaq,  and 
Florence  E.  Harmon,  Senior  Special  Counsel, 
Division  of  Market  Regulation  ("Division"), 
Commission,  on  March  7,  2003. 

•  See  Securities  Exchange  Act  Release  No.  19907 
(June  24, 1983),  48  FR  30814  (July  5, 1983) 
(approving  the  listing  and  trading  of  options  on  the 
S&P  500  Index):  Securities  Exchange  Act  Release 
No.  31591  (December  11, 1992),  57  FR  60253 
(December  18, 1992)  (approving  the  listing  and 
trading  of  Portfolio  Depositary  Receipts  based  on 
the  S&P  500  Index);  Securities  Exchange  Ad 
Release  No.  27382  (October  26. 1989),  54  FR  45834 
(October  31. 1989)  (approving  the  listing  and 
trading  of  Exchange  Stock  Portfolios  based  on  the 
value  of  the  S&P  500  Index):  and  Securities 
Exchange  Act  Release  No.  30394  (February  21, 
1992),  57  FR  7409  (Mardi  2, 1992)  (approving  the 
listing  and  trading  of  a  unit  investment  trust  linked 
to  the  S&P  500  Index). 
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4420(f)(2)."  Lastly,  pursuant  to  NASD 
Rule  4420(f)(3),  prior  to  the 
commencement  of  trading  of  the  Notes, 
Nasdaq  will  distribute  a  circular  to 
members  providing  guidance  regarding 
member  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlighting  the  special  risks  and 
characteristics  of  the  Notes.  In 
particular,  Nasdaq  will  advise  members 
recommending  a  transaction  in  the 
Notes  to:  (1)  Determine  that  such 
transaction  is  suitable  for  the  customer; 
and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics  of,  and  is  able 
to  bear  the  financial  risks  of,  such 
transaction. 

The  Notes  will  be  subject  to  Nasdaq's 
continued  listing  criterion  for  other 
securities  pursuant  to  NASD  Rule 
4450(c).  Under  this  criterion,  the 
aggregate  market  value  or  principal 
amount  of  publicly-held  units  must  be 
at  least  $1  million.  The  Notes  also  must 
have  at  least  two  registered  and  active 
market  makers  as  required  by  NASD 
Rule  4450(a)(6).  Nasdaq  will  also 
consider  prohibiting  the  continued 
listing  of  the  Notes  if  Merrill  Lynch  is 
not  able  to  meet  its  obligations  on  the 
Notes.  .        r 

Rules  Applicable  to  the  Trading  of  the 
Notes 

Since  the  Notes  will  be  deemed  equity 
securities  for  the  purpose  of  NASD  Rule 
4420(f),  the  NASD  and  Nasdaq's  existing 
equity  trading  rules  will  apply  to  the 
Notes.  First,  pursuant  to  NASD  Rule 
2310,  "Recommendations  to  Customers 
(Suitability),"  and  NASD  IM-2310-2, 
"Fair  Dealing  with  Customers,"  NASD 
members  must  have  reasonable  grounds 
for  believing  that  a  recommendation  to 
a  customer  regarding  the  purchase,  sale 
or  exchange  of  any  security  is  suitable 
for  such  customer  upon  the  basis  of  the 
facts,  if  any,  disclosed  by  such  customer 
as  to  his  other  security  holdings  and  as 
to  his  financial  situation  and  needs.'"  In 


"•NASD  Rule  4420(f)(2)  generally  requires  that 
issuers  of  securities  designated  pursuant  to  this 
paragraph  [sic]  to  be  listed  on  The  Nasdaq  National 
Market  or  the  NYSE  or  be  an  afTiliate  of  a  company 
listed  on  The  Nasdaq  National  Market  or  the  NYSE: 
provided,  however,  that  the  provisions  of  NASD 
Rule  4450  will  be  applied  to  sovereign  issuers  of 
"other"  securities  on  a  case-by-case  basis.  The 
Commission  notes  that  there  is  a  typographical 
error  in  NASD  Rule  4420(f)(2),  which  the  NASD, 
through  its  sul>sidiary.  Nasdaq,  will  have  to  submit 
a  filing,  pursuant  to  the  provisions  of  section  19(b) 
under  the  Act.  to  delete  any  reference  to  paragraph 
(e)  under  this  Rule. 

•"NASD  Rule  2310(b)  requires  members  to  make 
reasonable  efforts  to  obtain  information  concerning 
a  customer's  financial  status,  a  customer's  tax 
status,  the  customer's  investment  objectives,  and 
such  other  information  used  or  considered  to  be 


addition,  as  previously  described. 
Nasdaq  will  distribute  a  circular  to 
members  providing  guidance  regarding 
compliance  responsibilities  and 
requirements,  including  suitability 
recommendations,  and  highlighting  the 
special  risks  and  characteristics  of  the 
Notes.  Furthermore,  the  Notes  will  be 
subject  to  the  equity  margin  rules. 
Lastly,  the  regular  equity  trading  hours 
of  9:30  a.m.  to  4  p.m.  will  apply  to 
transactions  in  the  Notes. 

Nasdaq  represents  that  NASD's 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically.  NASD  will  rely  on 
its  current  surveillance  procedures 
governing  equity  securities,  and  will 
include  additional  monitoring  on  key 
pricing  dates.  In  addition,  Nasdaq  has  a 
general  policy  that  prohibits  the 
distribution  of  material,  non-public 
information  by  it  employees. 

Disclosure  and  Dissemination  of 
Information 

Merrill  Lynch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes.  The 
procedure  for  the  delivery  of  a 
prospectus  will  be  the  same  as  Merrill 
Lynch  "s  current  procedure  involving 
primary  offerings.  In  addition,  Nasdaq 
will  issue  a  circular  to  NASD  members 
explaining  the  unique  characteristics 
and  risks  of  the  Notes. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act." 
in  general,  and  with  section  15A(b)(6)  of 
the  Act,'-  in  particular,  in  that  the 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  pronjote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  dala,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-22  and  should  be 
submitted  by  April  3,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

Nasdaq  has  asked  the  Commission  to 
approve  the  proposal,  on  an  accelerated 
basis  to  accommodate  the  timetable  for 
listing  the  Notes.  The  Commission  notes 
that  it  has  previously  approved  the 
listing  of  options  on,  and  securities  the 
performance  of  which  have  been  linked 
to  or  based  on,  the  S&P  500  Index. '^  The 
Commission  has  also  previously 
approved  the  listing  of  securities  with  a 
structure  identical  to  that  of  the  Notes. i* 

After  care  consideration,. the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder,  applicable 
to  a  national  securities  association,  and, 
in  particular,  with  the  requirements  of 


reasonable  by  such  member  or  registered 
representative  in  making  recommendations  to  the 
customer. 

"  15  U.S.C.  780-3. 

>»  15  U.S.C.  78o-3(6). 


•'See  note  7,  supra. 

'*  See  Securities  Exchange  Act  Release  Nos. 
47009  (December  16.  2002).  67  FR  78540  (December 
24.  2002)  (approving  the  listing  and  trading  of 
Market  Recovery  Notes  linked  to  the  Nasdaq-100 
Index);  and  46883  (November  21.  2002),  67  FR 
71216  (November  29,  2002)  (approving  the  listing 
and  trading  of  Market  Recovery  Notes  linked  to  the 
Dow  (ones  Industrial  Average). 
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section  15A(b)(6)  of  the  Act  ^^  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest. '^  The  Commission 
believes  that  the  Notes  will  provide 
investors  with  a  means  to  participate  in 
any  percentage  increase  in  the  Index 
that  exist  at  the  maturity  of  the  Notes, 
subject  to  the  Capped  Value. 
Specifically,  as  described  more  fully 
above,  if  the  value  of  the  S&P  500  Index 
has  increased,  a  beneficial  owner  will  be 
entitled  to  receive  at  matiuity  a  payment 
of  the  Notes  based  on  triple  the  amount 
of  any  percentage  increeise  in  the  S&P 
500  Index,  not  to  exceed  the  Capped 
Value. 

The  Notes  are  leveraged  debts 
instruments  whose  price  will  be  derived 
from  and  based  upon  the  value  of  the 
Index.  In  addition,  as  discussed  more 
fully  above,  the  Notes  do  not  guarantee 
any  return  of  principal  at  maturity. 
Thus,  if  the  S&P  500  Index  has  declined 
at  maturity,  a  beneficial  owner  may 
receive  significantly  less  than  the 
original  public  offering  price  of  the 
Notes.  1^  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Because  the  final  rate  of 
return  on  the  Notes  is  derivatively 
priced  and  based  upon  the  performance 
of  an  index  of  securities,  because  the 
Notes  are  debt  instruments  that  do  not 
guarantee  a  return  of  principal,  and 
because  investors'  potential  return  is 
limited  by  the  Capped  Value,  there  are 
several  issues  regarding  trading  of  this 
type  of  product.  For  the  reasons 
discussed  below,  the  Commission 
believes  that  Nasdaq's  proposal 
adequately  addresses  the  concerns 
raised  by  this  type  of  product. 

First,  the  Commission  notes  that  the 
protections  of  NASD  Rule  4420(f)  were" 
designed  to  address  the  concerns 
attendant  to  the  trading  of  hybrid 
securities  like  the  Notes.'s  In  particular, 
by  imposing  the  hybrid  listing 
standards,  heightened  suitability  for 


•5  15U.S.C.  78o-3(b){6). 

18  In  approving  the  proposed  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f)- 

"Any  amount  the  beneficial  owner  would 
receive  at  maturity  (which  is  less  than  the  original 
offering  price)  would  correspond  to  any  decline  in 
value  of  the  S&P  500.  Telephone  conversation 
between  lohn  D.  Nachmann.  Senior  Attorney, 
Nasdaq,  and  Florence  E.  Harmon,  Senior  Special 
Counsel.  Division  of  Market  Regulation 
("Division").  Commission,  on  March  7,  2003. 

"  See  1993  Order,  supra  note  4. 


recommendations,'^  and  compliance 
requirements,  noted  above,  the 
Commission  believes  that  Nasdaq  has 
adequately  addressed  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  Notes.  The 
Commission  notes  that  Nasdaq  will 
distribute  a  circular  to  its  membership 
that  provides  guidance  regarding 
member  firm  compliance 
responsibilities  and  requirements, 
including  suitability  recommendations, 
and  highlights  the  special  risks  and 
characteristics  associated  with  the 
Notes.  Specifically,  among  other  things, 
the  circular  will  indicate  that  the  Notes 
do  not  guarantee  any  return  of  principal 
at  maturity,  that  the  maximum  return  on 
the  Notes  is  limited  to  $11.60  and  $16 
per  unit.2o  that  the  Notes  will  not  pay 
interest,  and  that  the  Notes  will  provide 
exposure  in  the  Index.  Distribution  of 
the  circular  should  help  to  ensure  that 
only  customers  with  an  understanding 
of  the  risks  attendant  to  the  trading  of 
the  Notes  and  who  are  able  to  bear  the 
financial  risks  associated  with 
transactions  in  the  Notes  will  trade  the 
Notes.  In  addition,  the  Commission 
notes  that  Merrill  L\'nch  will  deliver  a 
prospectus  in  connection  with  the 
initial  purchase  of  the  Notes. 

Second,  the  Commission  notes  that 
the  final  rate  of  return  on  the  Notes 
depends,  in  part,  upon  the  individual 
credit  of  the  issuer.  Merrill  Lynch » To 
some  extent  this  credit  risk  is 
minimized  by  the  NASD's  listing 
standards  in  NASD  Rule  4420(f),  which 
provide  that  only  issuers  satisfying 
substantial  asset  and  equity 
requirements  may  issue  these  types  of 
hybrid  securities.  In  addition,  the 
NASD's  hybrid  listing  standards  further 
require  that  the  Notes  have  at  least  $4 
million  in  market  value.  Financial 
information  regarding  Merrill  Lynch,  in 
addition  to  information  concerning  the 
issuers  of  the  securities  comprising  the 
S&P  500  Index,  will  be  publicly 
available.21 

Third,  the  Notes  will  be  registered 
under  section  12  of  the  Act.  As  noted 
above,  the  NASD's  and  Nasdaq's 
existing  equity  trading  rules  will  apply 
to  the  Notes,  which  will  be  subject  to 
equity  margin  rules  and  will  trade 
during  the  regular  equity  trading  hours 
of  9:30  a.m.  to  4  p.m.  NASD 


Regulation's  surveillance  procedures  for 
the  Notes  will  be  the  same  as  its  current 
surveillance  procedures  for  equity 
securities,  and  will  include  additional . 
monitoring  on  key  pricing  dates. 

Fourth,  the  Commission  has  a 
systemic  concern  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  However,  as 
the  Commission  has  concluded  in 
previpus  approval  orders  for  the  hybrid 
instnmients  issued  by  broker-dealers.  ^2 
the  Commission  believes  that  this 
concern  is  minimal  given  the  size  of  the 
Notes  issuance  in  relation  to  the  net 
worth  of  Merrill  Lynch. 

Finally,  the  Coinmission  believes  that 
the  listing  and  trading  of  the  proposed 
Notes  should  not  imduly  impact  the 
market  for  the  securities  underlying  the 
Index  or  raise  manipulative  concerns.  In 
approving  the  product,  the  Commission 
recognizes  that  the  S&P  500  Index  is  a 
capitalization-weighted  index  of  500 
companies  listed  on  Nasdaq,  the  NYSE 
and  the  AMEX.  The  Commission  notes 
that  the  Index  is  determined,  composed, 
and  calculated  by  Standard  &  Poor's.  As 
of  January  31,  2003,  the  aggregate 
market  value  of  the  500  companies 
included  in  the  Index  represented 
approximately  79%  of  the  aggregate 
market  value  of  stocks  included  in  the 
Standard  &  Poor's  Stock  Guidance 
Database  of  domestic  common  stocks 
traded  in  the  U.S.,  excluding  American 
depositary  receipts,  limited  partnerships 
and  mutual  funds.  Standard  &  Poor's 
chooses  companies  for  inclusion  in  the 
Index  with  the  aim  of  achieving  a 
distribution  by  broad  industry 
groupings  that  approximates  the 
distribution  of  these  groupings  in  the 
common  stock  population  of  the 
Standard  &  Poor's  Stock  Guide 
Database.  Furthermore,  as  of  February 
18,  2003,  ten  main  groups  of  companies 
comprise  the  Index  with  the  percentage 
weight  of  the  companies  included  in 
each  group  indicated  in  parentheses  as 
follows:  Consumer  Discretionary 
(13.4%),  Constuner  Staples  (9.4%). 


'"As  discussed  above,  Nasdaq  will  advise 
members  recommending  a  transaction  in  the  Notes 
to:  (1)  Determine  that  the  transaction  is  suitable  for 
the  customer:  and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate  the  special 
characteristics  of,  and  is  able  to  bear  the  financial 
risks  of,  the  transaction. 

2"  The  actual  Capped  Value  will  be  determined  at 
the  time  of  issuance  of  the  Notes. 

2'  The  companies  comprising  the  Index  are 
reporting  companies  under  the  Act. 


22  See.  e.g..  Securities  Exchange  Act  Release  Nos. 
44913  (October  9,  2001).  66  FR  52469  (October  15. 
2001)  (order  approving  File  No.  SR-NASD-2001- 
73)  (approving  the  listing  and  trading  of  notes 
issued  by  Morgan  Stanley  Dean  Witter  &  Co.  whose 
return  is  based  on  the  performance  of  the  Index): 
44483  (June  27,  2001),  66  FR  35677  (|uly  6,  2001) 
(order  approving  File  No.  SR-Araex-2001-»0) 
(approving  the  listing  and  trading  of  notes  issued 
by  Merrill  Lynch  whose  return  is  based  on  a 
portfolio  of  20  securities  selected  from  the  Amex 
Institutional  Index):  and  37744  (September  27. 
1996).  61  FR  52480  (October  7.  1996)  (order 
approving  File  No.  SR-Amex-96-27)  (approving 
the  listing  and  trading  of  notes  issued  by  Merrill 
Lynch  whose  return  is  based  on  a  weighted 
portfolio  of  healthcare/biotechnology  industry 
securities). 
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Energy  (6.0%).  Financials  (20.6%). 
Health  Care  (15.3%),  Industrials 
(11.3%).  Information  Technology 
(14.4%),  Materials  (2.8%). 
Telecommunication  Services  (4.0%). 
and  Utilities  (2.8%). 

Given  the  large  diversification, 
capitalization,  and  relative  percentage 
weightings  of  the  companies  included 
in  each  group  of  companies  comprising 
the  Index,  the  Commission  continues  to 
believe,  as  it  has  concluded  previously, 
that  the  listing  and  trading  of  securities 
that  are  linked  to  the  S&P  500  Index, 
should  not  unduly  impact  the  market 
for  the  underlying  securities  comprising 
the  S&P  500  Index  or  raise  manipulative 
concerns.^ '  As  discussed  more  fully 
above,  the  Commission  also  believes 
that  the  relative  percentage  weightings 
of  the  ten  groups  of  companies 
comprising  the  Index  should  ensure  that 
no  one  stock  or  group  of  stocks 
significantly  minimize  the  potential  for 
manipulation  of  the  Index.  Moreover, 
the  issuers  of  the  underlying  securities 
comprising  the  S&P  500  Index,  are 
subject  to  reporting  requirements  under 
the  Act,  and  all  of  the  component  stocks 
are. with  listed  on  Nasdaq,  the  NYSE,  or 
the  Amex.  In  addition,  Nasdaq's 
surveillance  procedures  should  serve  to 
deter  as  well  as  detect  any  potential 
manipulation. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  believes  that  the  Notes  will 
provide  investors  with  an  additional 
investment  choice  and  that  accelerated 
approval  of  the  proposal  will  allow 
investors  to  begin  trading  the  Notes 
promptly.  In  addition,  the  Commission 
notes  that  it  has  previously  approved 
the  listing  and  trading  of  similar  Notes 
and  other  hybrid  securities  based  on  the 
S&P  500  Index."  Accordingly,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  sections 
15A(b)(6)  and  19(b)(2)  of  the  Act,^^  to 
approve  the  proposal,  on  an  accelerated 
basis. 

V.  Conclusion  > 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-NASD-2003- 
22)  is  hereby  approved  on  an 
accelerated  basis. 


For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 2' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  03-6071  Filed  3-12-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47459;  File  No.  SR-NASD- 
2002-124] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change,  as 
Amended  by  Amendment  No.  1 
Thereto,  by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Proposed  Amendment  to  NASD 
Conduct  Rule  2260  To  Expand  the 
Definition  of  "Designated  investment 
Adviser"  To  Include  State  Registered 
Investment  Advisers  for  the  Purpose  of 
Receiving  and  Voting  Proxy  Materials 
on  Behalf  of  Beneficial  Owners 

March  6,  2003. 

On  September  19.  2002.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act") '  and  rule  19b-4  thereunder.^  a 
proposed  rule  change  to  amend  NASD 
Conduct  Rule  2260  to  expand  the 
definition  of  "Designated  Investment 
Adviser"  to  include  state  registered 
investment  advisers  for  the  purpose  of 
receiving  and  voting  proxy  materials  on 
behalf  of  beneficial  owners.  On  January 
8.  2003.  the  NASD  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.* 

The  Commission  published  the 
proposed  rule  change,  as  amended,  for 
comment  in  the  Federal  Register  on 
January  27,  2003. "•  The  Commission 
received  one  comment  letter  relating  to 


"  See  note  7,  supra. 

"  See  note  13,  supra. 

"  15  U.S.C.  78o-3(b)(6)  and  78s{b)(2). 

"15U.S.C.  78s(b)(2). 


"  17  CFR  200.30-3(a)(12). 

•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

^See  letter  from  Kosha  K.  Dalai.  Assistant  General 
Counsel.  Regulatory  Policy  and  Oversight,  NASD,  to 
Katherine  England.  Assistant  Director.  Division  of 
Market  Regulation,  Commission,  dated  January  8, 
2003  ("Amendment  No.  1").  In  Amendment  No.  1. 
the  NASD  proposed  to  (1)  revise  the  first  footnote 
of  proposed  NASD  Conduct  Rule  2260  to  define  the 
term  "state"  by  reference  to  the  Investment 
Advisers  Act  of  1940,  instead  bf  the  Securities 
Exchange  Act  of  1934,  and  (2)  underline  the  text  of 
two  proposed  footnotes  in  proposed  NASD  Conduct 
Rule  2260  to  indicate  that  they  are  proposed  new 
text.  • 

*  See  Securities  Exchange  Act  Release  No.  47214 
(January  17,  2003),  68  FR  3915. 


the  proposal.^  This  order  approves  the 
amended  proposal. 

Currently,  NASD  Conduct  Rule  2260 
requires  members  to  forward  proxy 
material,  annual  reports,  information  . 
statements  and  other  material  sent  to 
security  holders  to  the  benehcial  owner 
or  the  beneficial  owner's  "designated 
investment  adviser."  The  rule  defines  a 
"designated  investment  adviser"  as  a 
person  registered  under  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act") 
who  exercises  investment  discretion 
pursuant  to  an  advisory  contract  for  the 
beneficial  owner  and  is  designated  in 
writing  by  the  beneHcial  owner  to 
receive  proxy  and  related  materials  and 
vote  the  proxy,  and  to  receive  annual 
reports  and  other  material  sent  to 
security  holders.  The  NASD  represents 
that  when  the  National  Securities 
Markets  Improvement  Act  was  passed  in 
1996.  and  certain  state  registered 
investment  advisers  were  no  longer 
required  to  be  registered  under  the 
Advisers  Act.  NASD  Conduct  Rule  2260 
was  not  updated  to  account  for  this 
change.  As  a  result,  under  the  current 
rule,  beneficial  owners  cannot  designate 
state  registered  investment  advisers  to 
receive  proxy  and  other  materials.  The 
proposed  rule  change  would  expand  the 
definition  of  "designated  investment 
adviser"  to  include  persons  registered 
by  a  state  as  an  investment  adviser. 

The  Commission  hnds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
JVct  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association  ^  and,  in 
particular,  the  requirements  of  section 
15A  of  the  Act.'^  The  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  section  15Arb)(6)  of  the 
Act,"  which  requires,  among  other 
things,  that  the  rules  of  a  national 
securities  association  be  designed  to 
promote  just  and  equitable  principles  of 
trade  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  amending 
NASD  Conduct  Rule  2260  to  expand  the 
definition  of  "designated  investment 
adviser"  to  include  persons  registered 
by  a  state  as  an  investment  adviser, 
would  allow  for  the  reasonable 


=  See  letter  from  Christine  A.  Bruenn,  NASSA 
President  and  Maine  Securities  Administrator, 
North  American  Securities  Administrators 
Association.  Inc.  ("NASAA"),  to  Jonathan  G.  Katz, 
Secretary.  Commission,  dated  February  18,  2003.  In 
its  comment  letter,  the  NASAA  expressed  support 
for  the  proposal.  See  also  infra  note  9. 

^  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0. 

'15  U.S.C.  780-3. 

"  15  U.S.C.  78o-3(b)(6). 
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expectation  that  all  registered  advisers, 
eidier  state  or  fiederal,  subject  to  due 
authoiizatiMi  and  regulation,  be 
pennittad  to  receive  and  vote  proxy 
materids  on  their  behalf.  The 
Conunianon  also  believes  that  this 
rhangw  recognizes,  and  is  consistent 
with,  the  regulatory  scheme  set  up  for 
the  registration  of  investment  advisors 
under  state  and  federal  law  pursuant  to 
Tide  in  of  the  National  Securities 
Markets  Improvement  Act  of  1996  (the 
"Coordination  Act").« 

The  rule  will  continue  to  require  that 
a  member  that  receives  a  written 
designation  from  a  beneficial  owner 
must  ensure  that  the  beneficial  owner's 
designated  investment  adviser  is 
registered  under  the  Advisers  Act  or,  for 
state  registered  investment  advisers,  is 
registered  as  an  investment  adviser 
under  the  laws  of  the  state.  Members 
must  also  continue  to  ensure  that  the 
designated  investment  adviser  is 
exercising  investment  discretion 
pursuant  to  an  advisory  contract  for  the 
beneficial  owner;  and  is  designated  in 
writing  by  the  beneficial  owner  to 
receive  and  vote  proxies  for  stock  that 
is  in  the  possession  of  the  members. 
Nasdaq  rules  would  also  require 
members  to  keep  records  substantiating 
this  information.  These  requirements 
should  help  to  ensure  that  any  state 
registered  adviser  is  acting  on  behalf  of 
the  beneficial  owner. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-NASD-2002- 
124),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-6074  Filed  3-12-03;  8:45  am] 

BILUNG  COOE  8010-01-4> 


»  See  NASAA  Comment  Letter,  supra  note  6.  In 
its  comment  letter,  the  NASAA  stated  that  while 
federal  and  state-registered  advisers  are 
distinguished  based  on  their  levels  of  assets  under 
management,  both  federal  and  state-registered 
advisers  generally  perform  similar  functions. 
According  to  the  NASAA,  while  not  all  clients  may 
want  their  adviser  to  vote  on  their  behalf,  NASAA 
lielieves  this  option  should  be  available  to  all 
investors. 

'0  15  U.S.C.  78s(b)(2l. 

"  17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47452;  Hie  No.  SR-NYSE- 
2001-27] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change,  as 
Amended  by  Amendment  No.  1 
Tttereto,  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to 
Amendments  to  Section  804  of  the 
Listed  Company  Manual  and  Rule  499 
of  the  Exchange 

March  6,  2003. 
I.  Introduction 

On  August  17,  2001,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
amend  Section  804t)f  the  Listed 
Company  Manual  to  specify  that  public 
directors  will  constitute  a  majority  of 
the  directors  of  the  Committee  for 
Review  voting  on  final  delisting 
determinations;  and  to  codify  this 
change  in  the  parallel  Exchange  Rule 
499,  as  well  as  make  other  minor 
conforming  changes.  On  January  22, 
2003,  the  NYSE  filed  Amendment  No.  1 
to  the  proposed  rule  change  with  the 
Commission.^ 

The  Commission  published  the 
proposed  rule  change,  as  amended,  for 
comment  in  the  Federal  Register  on 
February  3,  2003."  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  amended  proposal. 

n.  Description  of  the  Proposal 

Section  804  of  the  Listed  Company 
Manual  describes  the  procedures  to  be 
followed  when  the  Exchange  determines 
that  a  security  should  be  removed  from 
the  list.  It  provides  that  the  issuer  has 
a  right  to  request  a  review  of  the 
Exchange's  determination  by  a 
Committee  of  the  Board  of  Directors  of 
the  Exchange,  and  currently  specifies 
that  that  committee  is  to  be  "comprised 
of  a  majority  of  public  Directors."  This 
requirement  was  added  as  part  of  a 
larger  revision  of  these  procedures  that 
became  effective  in  20.00."'  The 


Committee  for  Review  is  the  committee 
of  the  Board  that  reviews  both 
disciplinary  and  delisting  matters  and, 
according  to  the  NYSE,  it  has  often  be«jn 
comprised  of  equal  numbers  of  public 
and  industry  directors.  According  to  the 
Exchange,  in  order  to  reconcile  the 
majority  of  public  Directors  requirement 
with  the  Committee's  traditional 
composition,  and  to  allow  all  members 
of  the  Committee  for  Review  present  at 
a  meeting  to  participate  in  discussions, 
the  Committee  required  that  the  quorum 
for  deUsting  matters  include  two  public 
directors  and  one  industry  director. 
Consequently,  a  rotation  system  was 
established  with  respect  to  industry  ' 
directors  voting  on  delisting  matters  so 
that  those  voting  were  comprised  of  a 
majority  of  public  directors  and  at  least 
one  industry  director.^ 

The  proposal  amends  section  804  of 
the  Listed  Company  Manual  to  more 
accurately  describe  the  Exchange's 
procedures.  In  addition,  pursuant  to  the 
proposed  rule  change,  the  Chairman  of 
the  Committee  would  be  required  to 
disclose  to  the  issuer  and  the  staff  at  the 
commencement  of  each  delisting 
hearing  which  of  the  industry  directors 
.  will  be  voting  on  the  delisting  matter. 
Furthermore,  the  decision  relating  to  the 
delisting  appeal  would  be  required  to 
identify  by  name  which  directors         ' 
participated  only  and  which  directors 
voted  on  the  matter.  The  written 
decision  issued  by  the  Committee 
would  also  be  required  to  clearly  state 
that,  in  reaching  its  decision,  the 
Committee  considered  only  the  oral 
arguments,  written  briefs  and 
accompanying  materials  presented  by 
the  parties  at  the  time  of  the  hearing.  ■ 
The  Exchange  also  proposes  to  codify 
these  changes  in  the  parallel  Exchange  - 
Rule  499.  Proposed  NYSE  Rule  499  also 
reflects  a  previous  amendment  to 


» 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4.     • 

3  See  letter  from  Darla  Stuckey,  Corporate 
Secretary.  NYSE,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation. 
Commission,  dated  January  17,  2003  ('Amendment 
No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  47253 
(January  24,  2003J.  68  FR  5322. 

5  See  Securities  Exchange  Act  Release  No.  42863 
(May  30,  2000J,  65  FR  36488  <June  8,  2000). 


0  Pursuant  to  the  rotation  system,  the  Committee 
designates  prior  to  each  delisting  hearing  which 
industry  directoHs)  shall  vote.  At  all  hearings,  all 
public  directors  present  shall  vote.  For  example,  at 
a  Committee  meeting  attended  by  three  (3)  public 
directors  and  three  (3)  industr>  directors  at  which    . 
two  delisting  appeals  are  considered,  all  public 
directors  present  and  industry'  directors  1  and  2  will 
'vote  on  the  first  delisting  matter  and  all  public 
directors  present  and  industry  directors  3  and  1  will 
vote  on  the  second  delisting  matter.  Ifi  on  the 
Committee's  next  review  date,  the  meeting  is 
attended  by  two  (2)  public  directors  and  three  (3) 
industry  directors  and  one  delisting  appeal  is 
considered,  all  public  directors  present  and 
industry  director  2  will  vote  on  the  matter;  industry 
directors  1  and  3  will  not  vote.  If  any  of  the 
industry  directors  designated  to  vote  next  is  not 
present  at  a  Committee  meeting,  the  next 
succeeding  industry  director(s)  will  vote.  The 
rotation  system  is  subject  to  the  composition  of  the 
Committee,  which  varies  at  each  meeting  as 
described  above,  depending  upon  each  director's 
availability.  As  is  the  case  with  other  procedures  of 
the  Committee,  the  rotation  system  may  also  be 
changed  from  time  to  time. 
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section  804  of  the  Listed  Company 
Manual  that  was  inadvertently  not 
added  to  NYSE  Rule  499. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciu-ities  exchange.''  Specihcally,  the 
Commission  believes  the  proposal  is 
consistent  with  the  section  6(b)(5) " 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  hee  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
proposal  provides  fair  procedures  for 
issuers  appealing  delisting 
determinations  by  continuing  to  ensure 
that  a  majority  of  the  members  voting  on 
a  delisting  matter  will  be  public 
directors  and  by  clarifying  that 
decisions  will  be  based  on  the  record 
developed  by  the  parties.  The 
Commission  also  believes  that  the 
proposal  should  add  greater 
transparency  to  the  process  since  the 
Chairman  of  the  Committee  would  be 
required  to  disclose  to  the  issuer  and  the 
staJFf  at  the  commencement  of  each 
delisting  hearing  which  of  the  industry 
directors  will  be  voting  on  the  delisting 
matter. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-2001- 
27)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-5997  Filed  .3-12-03;  8:45  am] 
BILUNG  CODE  8010-01-P 


'  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efRciency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

•15U.S.C.  78f(b)(5). 

"15  U.S.C.  78s(b)(2). 

"•17  CfR  2(X).30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47463;  File  No.  SR-NYSE- 
2002-44] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Amendments  to  the  Exchange's 
Automatic  Execution  Facility  (NYSE 
Direct+) 

March  7,  2003. 

On  September  9,  2002,  the  New  York 
Stock  Exchange  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
l'9(b)(l)  of  the  Seciirities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NYSE  Direct+  Rule  1000.  The 
Exchange  submitted  an  amendment  to 
the  proposed  rule  change  on  January  27, 
2003.^  On  February  5,  2003,  the  rule 
proposal  was  published  for  comment  in 
the  Federal  Register.'*  The  Commission 
received  no  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change,  as  amended. 

I.  Description  of  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  amend 
its  Direct+  pilot  by  amending  NYSE 
Rule  1000.  The  NYSE  Direct+  pilot 
expires  on  December  23,  2003."^  This 
proposal  would  also  expire  with  the 
pilot.**  The  NYSE  proposes  to  amend 
NYSE  Rule  lOOO(ii)  to  provide  that 
Direct+  executions  will  not  be  available 
if  the  resulting  trade  would  be  more 
than  five  cents  from  the  last  sale.  This 
would  apply  to  any  trade  whether  an 
auto-ex  trade  or  a  trade  in  the  regular 
auction  market.  Any  auto-ex  order  sent 
that  would  result  in  an  execution  more 
than  five  cents  away  from  the  last  trade 
would  be  routed  to  the  specialist  as  a 
SuperDOT  limit  order.  The  specialist 
would  then  represent  that  order  as  he  or 
she  would  represent  any  other  limit 


■  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  Sep  Letter  from  Daria  C.  Stuckey.  Corporate 
Secretary.  NYSE,  to  Nancy  ).  Sanow,  Assistant 
Director.  Division  of  Market  Regulation, 
Commission,  dated  lanuary  23.  2003  ("Amendment 
No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  47285 
(lanuary  29.  2003).  68  FR  5948. 

'•  See  5>ecurities  Exchange  Act  Release  No.  46906 
(November  25.  2002).  67  FR  72260  (December  4. 
2002). 

"  Telephone  call  between  Don  Siemer.  Director. 
Market  Surveillance,  NYSE,  and  Terri  Evans. 
Assistant  Director.  Division  of  Market  Regulation. 
Commission  (March  5.  2(X)3). 


order  received  via  the  SuperDOT 
system. 

Under  the  current  provisions  of  NYSE 
Rule  1000,  if  the  published  quotation  in 
a  stock  is  gapped  for  a  brief  period  of 
time,  usually  with  one  side  or  both  of 
the  quotation  being  set  at  100  shares 
because  of  an  influx  of  orders  on  one 
side  of  the  market,  or  if  the  bid  and/ or 
offer  size  of  the  prevailing  quotation  is 
set  at  100  shares,  the  Directs-  facility  is 
not  available.  Under  very  active  market 
conditions,  the  specialist  may  quote  100 
shares  bid  or  offered  in  order  to  allow 
trades  in  the  auction  market  to  be 
consummated  without  the  last  sale  price 
being  changed  due  to  DirectX- 
executions.  The  Exchange  has  stated 
that  this  could  result  in  the  Exchange's 
disseminated  quotation  temporarily  not 
reflecting  the  actual  depth  of  the  market 
for  a  stock  as  reflected  by  the  dynamics 
of  trading  interest  in  the  crowd.  If  the 
Direct+  facility  is  not  available  in 
instances  where  the  actual  spread  in  a 
stock's  quotation  is  greater  than  five 
cents,  the  specialist  will  be  able  to  show 
the  actual  depth  in  the  market. 
According  to  the  Exchange,  if  the  actual 
spread  resulting  from  bids  and  offers  on 
the  specialist's  book,  or  resulting  from 
trading  crowd  interest  results  in  a 
spread  of  less  than  five  cents  from  the ' 
price  of  the  last  trade,  the  specialist 
must  display  these,  and  Directs  orders 
will  remain  eligible  for  automatic 
execution. 

The  Exchange  also  proposes  to  amend 
Rule  lOOO(v)  to  provide  that  the 
specialist  during  the  process  for 
completing  a  Rule  127  transaction 
should  publish  a  bid  and/or  offer  that  is 
more  than  five  cents  away  from  the  last 
reported  transaction  price  (instead  of  a 
lOO-share  bid  and/or  offer)  in  the 
subject  security  on  the  Exchange.  Any 
limit  order  that  is  received  as  the  Rule 
127  trade  is  being  effected  that  would 
better  the  market  represented  by  the 
broker's  bid  or  offer  on  behalf  of  the 
NYSE  Rule  127  cross  trade  would  be 
included  in  the  Rule  127  trade. 

II.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.''  Specifically,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act,"  which  requires  among  other 
things,  that  the  rules  of  the  Exchange  are 


designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
«  and  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  should  allow 
specialists  to  disseminate  the  actual 
depth  of  the  NYSE  auction  meuket, 
while  still  ensuring  that  Direct+  is 
available  when  there  is  sufficient 
liquidity  at  prices  closely  related  to  the 
last  sale."  The  Commission  also  believes 
that  the  proposed  rule  change  should 
continue  to  accommodate  the  crossing 
of  block  transactions  outside  the 
prevailing  quote,  at  the  same  time 
ensuring  that  limit  orders  that  are 
received  while  the  block  trade  is  being 
effected  that  improve  the  market 
represented  by  the  broker-dealer's  bid  or 
offer  on  behalf  of  the  Rule  127  trade  will 
be  executed  as  part  of  the  block 
transaction. 

ni.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-NYSE-2002- 
44)  is  approved  as  part  of  the  NYSE 
Direct+  pilot  that  expires  on  December 
23,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-6070  Filed  3-12-03:  8:45  am] 
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2003-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  To  Adopt,  on  a 
Permanent  Basis,  Margin 
Requirements  for  Security  Futures 
Contracts 

March  6.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  5, 
2003,  the  New  York  Stock  Exchange, 
tac.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  the 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  Exchange  proposes  to  adopt,  on 
a  permanent  basis,  the  amendments  to 
NYSE  Rule  431  relating  to  margin 
requirements  for  Security  Futures 
Contracts  ("SFCs"),  which  were 
approved  by  the  SEC  on  a  pilot  basis  for 
sixty  days  (the  "Pilot")  on  November  7, 
2002,3  and  the  Pilot  was  extended  for  an 
additional  sixty  days,  fixim  January  6, 
2003  until  March  6,  2003.'» 

The  Exchange  believes  that  the 
proposed  rule  change  would  make  its 
margin  rule  consistent  with  margin 
rules  already  adopted  by  the  SEC  and 
the  Commodity  Futures  Trading 
Commission  ("CFTC  ")  and  those  filed 
by  other  self-regulatory  organizations 
("SROs")  regarding  security  futiues. 

Specifically,  the  proposed 
amendments  would:  (1)  Permit 
customer  margining  of  SFCs,  and 
establish  initial  and  maintenance 
margin  requirements  for  SFCs;  (2)  allow 
for  initial  and  maintenance  margin 
levels  for  offsetting  positions  involving 


SFCs  and  related  positions  at  lower 
levels  than  would  be  required  if 
margined  separately;  (3)  provide  for  a 
Market  Maker  exclusion  for  proprietary 
trades  of  a  Security  Futures  Dealer 
("SFD")  and  allow  for  "good  faith" 
margin  treatment  for  the  accounts  of 
approved  options  specialists,  market 
makers  and  other  specialists;  (4)  provide 
definitions  relative  to  SFCs  for 
appUcation  of  this  rule;  (5)  provide  that 
SFCs  transacted  in  a  futures  account 
shall  not  be  subject  to  any  provisions  of 
Rule  431;  (6)  provide  for  money  market 
mutual  funds  as  defined  under  Rule  2a- 
'  7  5  of  the  ICA,''  to  be  used  to  satisfy 
margin  requirements  for  SFCs  provided 
certain  conditions  are  met:  (7)  require 
that  SFCs  transacted  in  a  securities 
account  be  subject  to  all  other 
provisions  of  NYSE  Rule  431, 
particularly  Rule  431(f)(8)(B)  ("Day 
Trading");  and  (8)  permit  members  and 
member  organizations  for  which  the 
Exchange  is  the  Designated  Examining 
Authority  ("DEA")  to  participate  in  the 
trading  of  SFCs. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets.  In  addition,  the  table  of  offsets 
is  new  rule  language. 


'The  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C  78c(0. 

•15  U.S.C.  78f[b)(5).     ,  ' 


9  According  to  the  Exchange,  a  high  percentage  of 
executions  in  Direct+  occur  within  jive  cents  of  the 
last  sale.  See  Amendment  No.  1 ,  supra  note  3. 

"17  CFR  20O.3O-3(a)(12). 


•  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  46782 
(Novemt)er  7,  2002).  67  FR  69052  (November  14. 
2002)  (SR-NYSE-2002-53). 

■•  See  Securities  Exchange  Act  Release  No.  47129 
(January  3,  2003).  68  FR  2094  (January  15.  2003) 
(SR-NYSE-2003-01). 


Rule  431  ("Margin  Requirements") 

Rule  431.  (a)  For  purposes  of  this 
Rule,  the  following  terms  shall  have  the 
meanings  specified  below: 

(1)  The  term  "current  market  value" 
means  the  total  cost  or  net  proceeds  of 
a  security  on  the  day  it  was  purchased 
or  sold  or  at  any  other  time  the 
preceding  business  day's  closing  price 
as  shown  by  any  regularly  published 
reporting  or  quotation  ser\'ice.  except 
for  security  futures  contracts  (see 
Section  (fj(10)(C)(ii)).  If  there  is  no 
closing  price,  a  member  organization 
may  use  a  reasonable  estimate  of  the 
market  value  of  the  security  as  of  the 
close  of  business  on  the  preceding 
business  day. 

Rule  431  (a)(2)  through  (a)(3) 
unchanged. 

(4)  The  term  "equity", means  the 
customer's  ownership  interest  in  the 
account,  computed  by  adding  the 
current  market  value  of  all  securities 
"long"  and  the  amount  of  any  credit 
balance  and  subtracting  the  current  * 
market  value  of  all  securities  "short" 
and  the  amoiuit  of  any  debit  balance. 
Any  variation  settlement  received  or 
paid  on  a  security  futures  contract  shall 
be  considered  a  credit  or  debit  to  the 
account  for  purposes  of  equity. 


'il7CFR270.2a-7. 
615U.S.C.  BOaefse^. 
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(5)  The  term  "exempted  security"  or 
"exempted  securities"  has  the  meaning 
as  in  Section  3(a)(12)  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act"  or  "SEA"). 

(6)  The  term  "margin"  means  the 
amount  of  equity  to  be  maintained  on  a 
security  position  held  or  carried  in  an 
account. 

(7)  The  term  "person"  has  the 
meaning  as  in  Section  3(a)(9)  of  the 
[Securities  Exchange  Act  of  1934] 
Exchange  Act. 

(8)  The  term  "basket"  shall  mean  a 
group  of  stocks  that  the  Exchange  or  any 
national  securities  exchange  designates 
as  eligible  for  execution  in  a  single  trade 
through  its  trading  facilities  and  that 
consists  of  stocks  whose  inclusion  and 
relative  representation  in  the  group  are 
determined  by  the  inclusion  and 
relative  representation  of  their  current 
market  prices  in  a  widely-disseminated 
stock  index  reflecting  the  stock  market 
as  a  whole. 

Initial  Margin 

(b)  For  the  purpose  of  effecting  new 
securities  transactions  and 
commitments,  the  customer  shall  be 
required  to  deposit  margin  in  cash  and/ 
or  securities  in  the  account  which  shall 
be  at  least  tU^  greater  of: 

(1)  the  amount  specified  in  Regulation 
T  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  or  Rules  400 
through  406  of  the  Exchange  Act  or 
Rules  41.42  through  41.48  of  The 
Commodity  Exchange  Act  ("CEA  ").  or 

(2)  the  amount  specified  in  section  (c) 
of  this  Rule,  or 

(3J  such  greater  amount  as  the 
Exchange  may  from  time  to  time  require 
for  specific  securities,  or 

(4)  «quity  of  at  least  $2,000  except 
that  cash  need  not  be  deposited  in 
excess  of  the  cost  of  any  security 
purchased  (this  equity  and  cost  of 
purchase  provision  shall  not  apply  to 
"when  distributed"  securities  in  a  cash 
account).  The  minimum  equity 
requirement  for  a  "pattern  day  trader"  is 
$25,000  pursuant  to  paragraph 
(f)(8)(B)(iv)(l)  of  this  Rule.  Withdrawals 
of  cash  or  securities  may  be  made  from 
any  account  which  has  a  debit  balance, 
"short"  position  or  commitments, 
provided  it  is  in  compliance  with 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  and  Rules' 
400  through  406  of  the  Exchange  Act 
and  Rules  41.42  through  41.48  of  the 
CEA  and  after  such  withdrawal  the 
equity  in  the  account  is  at  least  the 
greater  of  $2,000  ($25,000  in  the  case  of 
"pattern  day  traders")  or  an  amount 
sufficient  to  meet  the  maintenance 
margin  requirements  of  this  Rule. 


Maintenance  Margin 

(c)  The  margin  which  must  be 
maintained  in  all  accounts  of  customers, 
except  for  cash  accounts  subject  to 
Regulation  T  unless  a  transaction  in  a 
cash  account  is  subject  to  other 
provisions  of  this  rule,  shall  be  as 
follows: 

(1)  25%  of  the  current  market  value  of 
all  securities  except  for  security  futures 
contracts,  "long"  in  the  account;  plus 

(2)  $2.50  per  share  or  100%  of  the 
current  market  value,  whichever 
amount  is  greater,  of  each  stock  "short" 
in  the  accoiuit  selling  at  less  than  $5.00 
per  share;  plus 

(3)  $5.00  per  share  or  30%  of  the 
current  market  value,  whichever 
amount  is  greater,  of  each  stock  "short" 
in  the  account  selling  at  $5.00  per  share 
or  above;  plus 

(4)  5%  of  the  principal  amount  or 
30%  of  the  current  market  value, 
whichever  amount  is  greater,  of  each 
bond  "short"  in  the  account. 

(5)  The  minimum  maintenance 
margin  levels  for  security  fu  tures 
contracts,  long  and  short,  shall  be  20% 
of  the  current  market  value  of  such 
contract.  (See  paragraph  (f)  of  this  Rule 
for  other  provisions  pertaining  to 
security  futures  contracts.) 

Rule  431(d)  through  (e)(5)  unchanged. 

(e)(6)(A)  Broker/Dealer  Accounts. — A 
member  organization  may  carry  the 
proprietary  account  of  another  broker/ 
dealer,  which  is  registered  with  the 
Securities  and  Exchange  Commission, 
upon  a  margin  basis  which  is 
satisfactory  to  both  parties,  provided  the 
requirements  of  Regulation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  Rules  400  through 
406  under  the  Exchange  Act  and  Rules 
41.42  through  41.48  under  the  CEA  are 
adhered  to  and  the  account  is  not 
carried  in  a  deficit  equity  condition.  The 
amount  of  any  deficiency  between  the 
equity  maintained  in  the  account  and 
the  haircut  requirements  pursuant  to 
SEA  Rule  15c3-l  (Net  Capital)  shall  be 
deducted  in  computing  the  Net  Capital 
of  the  member  organization  under  the 
Exchange's  Capital  Requirements. 
However,  when  computing  Net  Capital 
deductions  for  transactions  in  securities 
covered  by  paragraphs  (e)(2)(F)*and 
(e)(2)(G)  of  this  Rule,  the  respective 
requirements  of  those  paragraphs  may 
be  used,  rather  than  the  haircut 
requirements  of  SEA  Rule  1 5c3-l . 

Rule  431(e)(6)(B)  unchanged. 

(e)(7)  Nonpurpose  Credit — In  a 
nonsecurities  credit  account,  a  member 
organization  may  extend  and  maintain 
nonpurpose  credit  to  or  for  any 
customer  without  collateral  or  on  any 
collateral  whatever,  provided: 


(A)  the  account  is  recorded  separately 
and  confined  to  the  transactions  and 
relations  specifically  authorized  by 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System; 

(B)  the  account  is  not  used  in  any  way 
for  the  purpose  of  evading  or 
circumventing  any  regulation  of  the 
Exchange  or  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  and  Rules 
400  through  406  under  the  Exchange 
Act  and  Rules  41.42  through  41.48 
under  the  CEA;  and 

(C)  the  amount  of  any  deficiency 
between  the  equity  in  the  account  and 
the  margin  required  by  the  other 
provisions  of  this  Rule  shall  be 
deducted  by  computing  the  Net  Capital 
of  the  member  organization  under  the 
Exchange's  Capital  Requirements.  (The 
term  "nonpurpose  credit"  means  an 
extension  of  credit  other  than  "purpose 
credit,"  as  defined  in  Section  220.2  of 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System.) 

Rule  431(e)(8)  through  (f)(9) 
unchanged. 

(n 

(10)  Customer  Margin  Rules  Relating 
to  Security  Futures. 

(A)  Applicability.  No  member  or 
member  organization  may  effect  a 
transaction  involving,  or  carry  an 
account  containing,  a  security  futures 
contract  with  or  for  a  customer  in  a 
margin  account,  without. obtaining 
proper  and  adequate  margin  as  set  forth 
in  this  section. 

(B)  Amount  of  customer  margin, 
(i)  General  Rule.  As  set  forth  in 

sections  (b)  and  (c)  of  this  Rule,  the 
minimum  initial  and  maintenance 
margin  levels  for  each  security  futures 
contract,  long  and  short,  shall  be  twenty 
(20)  percent  of  the  current  market  value 
of  such  contract. 

(ii)  Excluded  from  the  rules' 
requirements  are  arrangements  between 
a  member  or  member  organization  and 
a  customer  with  respect  to  the 
customer's  financing  of  proprietary 
positions  in  security  futures,  based  on 
the  member's  or  member  organization 's 
good  faith  determination  that  the 
customer  is  an  "Exempted  Person",  as 
defined  in  Rule  401(a)(9)  under  the 
Exchange  Act,  and  Rule  41.43(a)(9)  of 
the  CEA,  except  for  the  proprietary 
account  of  a  broker-dealer  carried  by  a 
member  organization  pursuant  to 
Section  (e)(6)(A)  of  this  Rule.  Once  a 
registered  broker  or  dealer,  or  member 
of  a  national  securities  exchange  ceases 
to  qualify  as  an  exempted  person,  it 
shall  notify  the  member  or  member 
organization  of  this  fact  before 
establishing  any  new  security  futures 
positions.  Any  new  security  futures 
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positions  will  be  subject  to  the 
provisions  of  this  part. 

(Hi)  Permissible  Offsets. — 
Notwithstanding  tlje  minimum  margin 


levels  specified  in  paragraph  (f)(10)(B)(i) 
of  this  Rule,  customers  with  offset 
positions  involving  security  futures  and 
related  positions  may  have  initial  or 


maintenance  margin  levels  (pursuant  to 
the  offset  table  below)  that  are  lower 
than  the  levels  specified  in  paragraph 
(f)(l  0)(B)(i)  of  this  Rule. 


Description  of  offset 


Security  undertying 
ttie  security  future 


1.  Long  security  future  (or  basket  of 
security  futures  representing  eacfi 
component  of  a  narrow-based  secu- 
rities index)  and  long  put  option  on 
Vhe  same  undertying  security  (or 
IfKJex). 

2.  Short  security  future  (or  basket  of 
security  futures  representing  eacfi 
component  of  a  narrow-based  secu- 
rities index)  and  sfion  put  option  on 
tfie  same  undertying  security  (or 
index). 

3.  Long  security  future  and  Sfiorl  posi- 
tion in  the  same  security  (or  securi- 
ties basket)  undertying  the  security 
future. 

4.  Long  security  future  (or  basket  of 
security  futures  representing  each 
component  of  a  nan'ow-based  secu- 
rities index)  and  short  call  option  on 
the  same  undertying  security  (or 
index). 

5.  Long  a  basket  of  nanrow-based  se- 
curity futures  that  together  tracks  a 
broad  based  index  and  short  a 
broad-based  security  index  call  op- 
tion contract  on  the  same  index. 

6.  Short  a  basket  of  namsw-based  se- 
curity futures  that  together  tracks  a 
broad-based  security  index  and  short 
a  broad-based  security  index  put  op- 
tion contract  on  the  same  irnJex. 

7.  Long  a  basket  of  nan-ow-based  se- 
curity futures  that  together  tracks  a 
broad-t)ased  security  index  and  long 
a  broad-based  security  index  put  op- 
tion contract  the  same  index. 

8.  Short  a  basket  of  narrow-based  se- 
curity futures  that  together  tracks  a 
broad-based  security  index  and  long 
a  broad-based  security  index  call  op- 
tion contract  on  the  same  index. 

9.  Long  security  future  and  short  secu- 
rity future  on  the  same  undertying 
security  (or  index). 


10.  Long  security  future,  tong  put  op- 
tion and  short  call  option.  The  long 
security  future,  long  put  and  short 
call  must  be  on  the  same  undertying 
security  and  the  put  and  call  must 
have  the  same  exercise  price.  (Con- 
version). 

11.  Long  security  future,  long  put  op- 
tion and  short  call  option.  The  long 
security  future,  long  put  and  short 
call  must  be  on  the  same  underiying 
security  and  the  put  exercise  price 
must  be  bek)w  the  call  exercise  price 

■    (Collar). 


Individual  stock  or  nar- 
row-based security 
index. 


Individual  stock  or  nar- 
row-based security 
index. 


Individual  stock  or  nar- 
row-based security 
index. 

Individual  stock  or  nar- 
row-based security 
index. 


Narrow-based  security 
index. 


Narrow-based  security 
index. 


Narrow-based  security 
index. 


Narrow-based  security 
index. 


Individual  stock  or  nar- 
row-based security 
index. 


Individual  stock  or  nar- 
row-based security 
index. 


Individual  stock  or  nar- 
row-based security 
index. 


Initial  margin  requirement 


Maintenance  margin  requirement 


20%  of  the  current  martcet  value  of 
the  long  security  future,  plus  pay 
for  the  long  put  In  full. 


20%  of  the  curent  maricet  value  of 
the  short  security  future,  plus  tfi^ 
aggregate  put  in-the-money 
amount,  if  any.  Proceeds  from  ttie 
put  sale  may  be  applied. 

Ttie  initial  margin  required  under 
Regulation  T  for  the  short  stock  or 
stocks. 

20%  of  the  cun-ent  maricet  value  of 
the  long  security  future,  plus  the 
aggregate  call  in-the-money 
amount,  if  any.  Proceeds  from  the 
call  sale  may  be  applied. 

20%  of  the  current  martlet  value  of 
the  tong  basket  of  narrow-based 
security  futures,  plus  the  aggregate 
call  in-the-money  amount.  If  any. 
Proceeds  from  the  call  sale  may  be 
applied. 

20%  of  the  current  martcet  value  of 
the  short  basket  of  nan-ow-based 
security  futures,  plus  the  aggregate 
put  in-the-nrK)ney  amount,  if  any 
Proceeds  from  the  put  sale  may  be 
applied. 

20%  of  the  cun-ent  marttet  value  of 
the  long  basket  of  narrow-based 
security  futures,  plus  pay  for  the 
long  put  in  full. 


20%  of  the  current  maritet  value  of 
the  short  basket  of  narrow-based 
security  futures,  plus  pay  for  the 
long  call  in  full. 


The  greater  of:  (1)  5%  of  the  current 
mart<et  value  of  the  long  security 
future;  or  (2)  5%  of  the  current 
maricet  value  of  the  short  security 
future. 

20%  of  the  current  marl<et  value  of 
the  long  security  future,  plus  the 
aggregate  call  in-the-money 
amount,  if  any,  plus  pay  for  the  put 
in  full,  i'roceeds  from  the  call  sale 
may  be  applied. 

20%  of  ttie  current  mari<et  value  of 
the  long  security  future,  plus  the 
aggregate  call  in-the-mor>ey 
amount,  if  any,  plus  pay  for  the  put 
in  full  Proceeds  from  call  sale  may 
be  applied. 


The  tower  of:  (1)  10%  of  the  aggre- 
gate exercise  price  of  tfie  put  plus 
the  aggregate  put  out-of-tfie-money 
amount,  if  any;  or  (2)  20%  of  ttie 
current  market  value  of  ttie  long  se- 
curity future. 

20%  of  ttie  current  market  value  of 
the  short  security  futyre,  plus  the 
aggregate  put  in-ttie-money 
amount,  if  any. 


5%  of  ttie  current  mart<et  value  as  de- 
fined in  Regulation  T  of  ttie  stock 
or  stocks  undertying  ttie  security  fu- 
ture. 

20%  of  ttie  current  martiet  value  of 
ttie  long  security  future,  plus  ttie 
aggregate  call  in-tfie-money 
amount,  if  any. 


20%  of  the  current  m&ri<et  value  of 
the  tong  tiasket  of  narrow-based 
security  futures,  plus  the  aggregate 
call  in-ttie-money  amount,  if  any. 


20%  of  the  current  maricet  value  of 
the  short  tiasket  of  nan-ow-based 
security  futures,  plus  the  aggregate 
put  in-ttie-money  amount,  if  any. 


The  lower  of:  (1)  10%  of  the  aggre- 
gate exercise  price  of  ttie  put,  plus 
ttie  aggregate  put  out-of-ttie-money 
amount,  if  any;  or  (2)  20%  of  the 
current  maricet  value  of  the  long 
basket  of  security  futures. 

The  lower  of:  (1)  10%  of  the  aggre- 
gate exercise  price  of  the  call,  plus 
the  aggregate  call  out-of-the-money 
amount,  if  any:  or  (2)  20«'/o  of  the 
current  market  value  of  tfie  short 
basket  of  security  futures. 

The  greater  of:   5%  of  the  cun-ent 

martcet  value  of  the  long  security 

I      future;   or   (2)   5%   of  the  cun^ent 

mari<et  value  of  the  short  security 

future. 

10%  of  the  aggregate  exercise  price, 
plus  the  aggregate  call  in-ttie- 
money  amount,  if  any. 


The  lower  of:  (1)  10%  of  the  aggre- 
gate exercise  price  of  ttie  put  plus 
the  aggregate  put  out-of-ttie-money 
amount,  if  any;  or  (2)  20%  of  the 
aggregate  exercise  price  of  ttie  call, 
plus  the  aggregate  call  in-the- 
money  amount,  if  any. 
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Description  of  offset 


Security  underiying 
the  security  future 


Initial  margin  requirement 


Mainteneince  margin  requirement 


12.  Short  security  future  and  long  posi- 
tion in  the  same  security  (or  securi- 
ties basket)  underiying  the  security 
future. 

1 3.  Short  security  future  and  long  posi- 
tion in  a  security  immediately  con- 
vertible into  the  same  security  under- 
lying the  security  future,  without  re- 
striction, including  the  payment  of 
money. 

14.  Short  security  future  (or  basket  of 
security  futures  representing  each 
component  of  a  narrow-based  secu- 
rities index)  and  Long  call  option  or 
warrant  on  the  same  underiying  se- 
curity (or  index). 

15.  Short  security  future,  short  put  op- 
tion and  long  call  option.  The  short 
security  future,  short  put  and  long 
call  must  be  on  the  same  underiying 
secunty  and  the  put  and  call  must 
have  the  same  exercise  price.  (Re- 
verse Conversion). 

16.  Long  (short)  a  security  future  and 
short  (long)  an  identical  security  fu- 
ture traded  on  a  different  market. 


17.  Long  (short)  a  basket  of  security 
futures  that  together  tracks  a  narrow- 
based  index  and  short  (long)  a  nar- 
row t>ased  index  future. 


Individual  stock  or  nar- 
row-based security 
index. 

Individual  stock  or  nar- 
row-t>ased  security 
index. 


Individual  stock  or  nar- 
row-based security 
index. 


Individual  stock  or  nar- 
row-based security 
index. 


Individual  stock  and 
narrow-based  secu- 
rity index. 


Individual  stock  and 
narrow-based  secu- 
rity index. 


Ttie  initial  margin  required  under 
Regulatk>n  T  for  the  long  security 
or  securities. 

The  initial  margin  required  under 
Regulation  T  for  the  tong  security 
or  securities. 


20%  of  the  current  martlet  value  of 
the  short  security  future,  plus  pay 
for  ttie  call  in  full. 


20%  of  the  cun^nt  market  value  of 
the  short  security  future,  plus  the 
aggregate  put  in-tt>e-money 
amount,  if  any,  plus  pay  for  the  call 
in  full.  Proceeds  from  put  sale  may 
be  applied. 


The  greater  of:  (1) 
maricet  value  of 
future(s):  or  (2) 
maritet  value  of 
future(s). 

The  greater  of:  (1) 
market  value  of 
future(s);  or  (2) 
maritet  value  of 
future(s). 


3%  of  the  current 

the  long  security 

3%  of  the  current 

the  short  security 

5%  of  the  current 
the  short  security 
5%  of  the  cun-ent 
the  short  security 


5%  of  the  current  market  value,  as 
defined  in  Regulation  T,  of  the  long 
stock  or  stocks. 

10%  of  the  current  mari<et  value,  as 
defined  in  Regulation  T,  of  the  long 
stock  or  stocks. 


The  lower  of:'  (1)  10%  of  the  aggre- 
gate exercise  price  of  the  call,  plus 
the  aggregate  call  out-of-the-money 
amount,  if  any;  or  (2)  20%  of  the 
current  maricet  value  of  the  short 
security  future. 

10%  of  the  aggregate  exercise  price, 
plus  the  aggregate  put  in-the- 
money  amount,  if  any. 


The  greater  of:  (1)  3% 
maritet  value  of  the 
future(s);  or  (2)  3% 
mart<et  value  of  the 
future(s). 

The  greater  of:  (1)  5% 
maritet  value  of  the 
future(s);  or  (2)  5% 
market  value  of  the 
future(s). 


of  the  current 
short  security 
of  the  current 
short  security 

of  th^  current 
short  security 
of  the  current, 
short  security 


'Two  security  futures  contracts  will  be  considered  "identical"  for  this  purpose  if  they  are  issued  by  the  same  clearing  agency  or  cleared  and 
contracts  guaranteed  by  the  same  derivatives  clearing  organization,  have  identical  specif k:ations,  and  would  offset  each  other  at  the  clearing 
level. 


(C)  Definitions.  For  the  purposes  of 
section  (f)(10)  of  this  Rule  and  the  offset 
table  noted  above,  with  respect  to  the 
term  "security  futures  contracts,"  the 
following  terms  shall  have  the  meanings 
specified  below: 

(i)  The  term  "security  futures 
contract"  means  a  "security  future"  as 
defined  in  Section  3(a)(55)  of  the 
Exchange  Act. 

(ii)  The  term  "current  market  value" 
has  the  same  meaning  as  it  is  as  defined 
in  Rule  401(4)  under  the  Exchange  Act 
and  Rule  41.43(a)(4)  of  the  CEA. 

(Hi)  The  term  "underlying  security" 
means,  in  the  case  of  physically  settled 
security  futures  contracts,  the  security 
that  is  delivered  upon  expiration  of  the 
contract,  and,  in  the  case  of  cash  settled 
security  futures  contracts,  the  security 
or  securities  index  the  price  or  level  of 
which  determines  the  final  settlement 
price  for  the  security  futures  contract 
upon  its  expiration. 

(iv)  The  terin  "underlying  basket" 
means,  in  the  case  of  a  securities  index, 
a  group  of  security  futures  contracts 
where  the  underlying  securities  as 
defined  in  paragraph  (Hi)  above  include 
each  of  the  component  securities  of  the 
applicable  index  and  which  meets  the 


following  conditions:  (1)  the  quantity  of 
each  underlying  security  is  proportional 
to  its  representation  in  the  index,  (2)  the 
total  market  value  of  the  underlying 
securities  is  equal  to  the  aggregate  value 
of  the  applicable  index,  (3)  the  basket 
cannot  be  used  to  offset  more  than  the 
number  of  contracts  or  warrants 
represented  by  its  total  market  value, 
and  (4)  the  security  futures  contracts 
shall  be  unavailable  to  support  any 
other  contract  or  warrant  transaction  in 
the  account. 

(v)  The  term  "underlying  stock 
basket"  means  a  group  of  securities 
which  includes  each  of  the  component 
securities  of  the  applicable  index  and 
which  meets  the  following  conditions: 
(1)  the  quantity  of  each  stock  in  the 
basket  is  proportional  to  its 
representation  in  the  index,  (2)  the  total 
market  value  of  the  basket  is  equal  to 
the  underlying  index  value  of  the  index 
options  or  warrants  to  be  covered  (3)  the 
securities  in  the  basket  cannot  be  used 
to  cover  more  than  the  number  of  index 
options  or  warrants  represented  by  that 
value,  and  (4)  the  securities  in  the 
basket  shall  be  unavailable  to  support 
any  other  option  or  warrant  transaction 
in  the  account. 


(vi)  The  term  "variation  settlement" 
has  the  same  meaning  as  it  is  defined 
in  Rule  401(a)  of  the  Exchange  Act  and 
Rule  41.43(a)(32)  of  the  CEA. 

(D)  Security  Futures  Dealers' 
Accounts.  Notwithstanding  the  other 
provisions  of  this  section  (f)(10),  a 
member  organization  may  carry  and 
clear  the  market  maker  permitted  offset 
positions  (as  defined  below)  of  one  or 
more  security  future  dealers  in  an 
account  which  is  limited  to  market 
maker  transactions,  upon  a  "Good 
Faith"  margin  basis  which  is 
satisfactory  to  the  concerned  parties, 
provided  the  "Good  Faith"  margin 
requirement  is  not  less  than  the  Net 
Capital  haircut  deduction  of  the 
member  organization  carrying  the 
transaction  pursuant  to  Rule  325.  In  lieu 
of  collecting  the  "Good  Faith"  margin 
requirement,  a  carrying  member 
organization  may  elect  to  deduct  in 
computing  its  Net  Capital  the  amount  of 
any  deficiency  between  the  equity 
maintained  in  the  account  and  the 
"Good  Faith  "  margin  required. 

For  the  purpose  of  this  paragraph 
(f)(10)(D).  the  term  "security  futures 
dealer"  means  (1)  a  member  or  member 
organization  of  a  national  securities 
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exchange  or  a  national  securities 
association  registered  pursuant  to 
Section  15A(a)  of  the  Exchange  Act;  (2) 
is  registered  with  such  exchange  or  such 
association  as  a  security  futures  dealer 
pursuant  to  rules  that  are  effective  in 
accordance  with  Section  19(b)(2)  of  the 
Exchange  Act  and,  as  applicable. 
Section  5c(c)  of  the  CEA,  that:  (1) 
requires  such  member  or  member 
organization  to  be  registered  as  a  floor 
trader  or  a  floor  broker  with  the  CFTC 
under  Section  4f(a)(l)  of  the  CEA,  or  as 
a  dealer  with  the  Commission  under 
Section  15(b)  of  the  Exchange  Act;  (2)  or 
requires  such  member  or  member 
organization  to  maintain  records 
sufficient  to  prove  compliance  with  the 
rules  of  the  exchange  or  associqfion  of 
which  it  is  a  member;  (3)  requires  such 
member  or  member  organization  to  hold 
itself  out  as  being  willing  to  buy  and  sell 
security  futures  for  its  own  account  on 
a  regular  and  continuous  basis;  and  (4) 
provides  for  disciplinary  action, 
including  revocation  of  such  member's 
or  member  organization 's  registration  as 
a  security  futures  dealer,  for  such 
member's  or  member  organization's 
failure  to  comply  with  Rules  400 
through  406  of  the  Exchange  Act  and 
Rules  41.42  through  41.49  of  the  CEA  or 
the  rules  of  the  exchange  or  association 
of  which  the  security  futures  dealer  is  a 
member  or  member  organization. 

For  purposes  of  this  paragraph 
(f)(10)(D),  a  permitted  offset  position 
means  in  the  case  of  a  security  futures 
contract  in  which  a  security  futures 
dealer  makes  a  market,  a  position  in  the 
underlving  asset  or  other  related  assets, 
or  positions  in  options  overlying  the 
asset  or  other  related  assets. 
Accordingly,  a  security  futures  dealer 
may  establish  a  long  or  short  position  in 
the  assets  underlying  the  security 
futures  contracts  in  which  the  security 
futures  dealer  makes  a  market,  and  may 
purchase  or  write  options  overlying 
those  assets,  if  the  account  holds  the 
following  permitted  offset  positions: 

(i)  A  long  position  in  the  security 
fiitures  contract  or  underlying  asset 
offset  by  a  short  option  position  which 
is  "in  or  at  the  money;" 

(ii)  A  short  position  in  the  security 
futures  contract  or  underlying  asset 
offset  by  a  long  option  position  which  is 
"in  or  at  the  money;" 

(Hi)  A  position  in  the  underlying  asset 
resulting  from  the  assignment  of  a 
market-maker  short  option  position  or 
making  delivery  in  respect  of  a  short 
security  futures  contract; 

(iv)  A  position  in  the  underlying  asset 
resulting  from  the  assignment  of  a 
market-maker  long  option  position  or 
taking  delivery  in  respect  of  a  long 
security  futures  con  tract; 


(v)  A  net  long  position  in  a  security 
futures  contract  in  which  a  security 
futures  dealer  makes  a  market  or  the 
underlying  asset; 

(vi)  A  net  short  position  in  a  security 
future  contract  in  which  a  security 
futures  dealer  makes  a  market  or  the 
underlying  asset;  or 

(vii)  An  offset  position  as  defined  in 
SEA  Rule  15c3-l,  including  its 
appendices,  or  any  applicable  SEC  staff 
interpretation  or  no-action  position. 

(E)  Approved  Options  Specialists'  or 
Market  Makers'  Accounts. 
Notwithstanding  the  other  provisions  of 
(fldOj  and  (f)(2)(j),  a  member 
organization  may  carry  and  clear  the 
market  maker  perrnitted  offset  positions 
(as  defined  below)  of  one  or  more 
approved  options  specialists  or  market 
makers  in  an  account  which  is  limited 
to  approved  options  specialist  or  market 
maker  transactions,  upon  a  "Good 
Faith  "  margin  basis  which  is 
satisfactory  to  the  concerned  parties, 
provided  the  "Good  Faith  "  margin 
requirement  is  not  less  than  the  Net 
Capital  haircut  deduction  of  the 
member  organization  carrying  the 
transaction  pursuant  to  Rule  325.  In  lieu 
of  collecting  the  "Good  Faith"  margin 
requirement,  a  carrying  member 
organization  may  elect  to  deduct  in 
computing  its  Net  Capital  the  amount  of 
any  deficiency  between  the  equity 
maintained  in  the  account  and  the 
"Good  Faith"  margin  required.  For  the 
purpose  of  this  paragraph  (f)(lO}(E),  the 
term  "approved  options  specialist  or 
market  maker"  means  a  specialist, 
market  maker,  or  registered  trader  in 
options  as  referenced  in  paragraph 
(f)(2)(j)  of  this  Rule,  who  is  deemed  a 
specialist  for  all  purposes  under  the 
Exchange  Act  and  who  is  registered 
pursuant  to  the  rules  of  a  national 
securities  exchange. 

For  purposes  of  this  paragraph 
(f)(10)(E),  a  permitted  offset  position 
means  a  position  in  the  underlying  asset 
or  other  related  assets.  Accordingly,  a 
specialist  or  market  maker  may 
establish  a  long  or  short  position  in  the 
assets  underlying  the  options  in  which 
the  specialist  or  market  maker  makes  a 
market,  or  a  security  futpres  contract 
thereon,  if  the  account  holds  the 
following  permitted  offset  positions: 

(i)  A  long  position  in  the  underlying 
instrument  or  security  futures  contract 
offset  by  a  short  option  position  which 
is  "in  or  at  the  money;" 

(ii)  A  short  position  in  the  underlying 
instrument  or  security  futures  contracts 
offset  by  a  long  option  position  which  is 
"in  or  at  the  money;" 

(Hi)  A,  stock  position  resulting  from 
the  assignment  of  a  market  maker  short 


option  position  or  delivery  in  respect  of 
a  short  security  futures  contract; 

(iv)  A  stock  position  resulting  from  the 
exercise  of  a  market  maker  long  option 
position  or  taking  delivery  in  respect  of 
a  long  security  futures  contract; 

(v)  A  net  long  position  in  a  security 
(other  than  an  option)  in  which  a 
market  maker  makes  a  market; 

(vi)  A  net  short  position  in  a  security 
(other  than  an  option)  in  which  the 
market  maker  makes  a  market;  or 

(vii)  An  offset  position  as  defined  in 
SEC  Rule  15c3-l,  including  the 
appendices,  or  any  applicable  SEC  staff 
interpretation  or  no-action  position. 

For  purposes  of  paragraphs  (f)(10)(D) 
and  (E).  the  term  "in  or  at  the  money" 
means  the  current  market  price  of  the 
underlying  security  is  not  more  than  the 
two  standard  exercise  intervals  below 
(with  respect  to  a  call  option)  or  above 
(with  respect  to  a  put  option)  the 
exercise  price  of  the  option;  the  term  "in 
the  money"  means  the  current  market 
price  of  the  underlying  asset  or  index  is 
not  below  (with  respect  to  a  call  option) 
or  above  (with  respect  to  a  put  option) 
the  exercise  price  of  the  option;  and  the 
term  "overlying  option"  means  a  put 
option  purchased  or  a  call  option 
written  against  a  long  position  in  an 
underlying  asset;  or  a  call  option 
purchased  or  a  put  option  written 
against  a  short  position  in  an  underlying 
asset. 

Securities,  including  options  and 
security  futures  contracts,  in  such 
accounts  shall  be  valued  conservatively 
in  the  light  of  current  market  prices  and 
the  amount  which  might  be  realized 
upon  liquidation.  Substantial  additional 
margin  must  be  required  or  excess  Net 
Capital  maintained  in  all  cases  where 
the  securities  carried:  (i)  Are  subject  to  ■ 
unusually  rapid  or  violent  changes  in 
value  including  volatility  in  the 
expiration  months  of  options  or  security 
futures  products,  (ii)  do  not  have  an 
active  market,  or  (Hi)  in  one  or  more  or 
all  accounts,  including  proprietary 
accounts  combined,  are  such  that  they 
cannot  be  liquidated  promptly  or 
represent  undue  concentration  of  risk  in 
view  of  the  carrying  member  or  member 
organization 's  Net  Capital  and  its 
overall  exposure  to  material  loss. 

(F)  Approved  Specialists'  Accounts — 
others.  Notwithstanding  the  other 
provisions  of(f)(10)  and  (f)(2)(j),  a 
member  organization  may  carry  the 
account  of  an  "approved  specialist," 
which  account  is  limited  to  specialist 
transactions  including  hedge 
■  transactions  with  security  futures 
contracts  upon  a  margin  basis  which  is 
satisfactory  to  both  parties.  The -amount 
of  any  deficiency  between  the  equity  in 
the  account  and  haircut  requirements 
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pursuant  to  SEA  Rule  15c3-l  (Net 
Capital)  shall  be  deducted  in  computing 
the  Net  Capital  of  the  member 
organization  under  the  Exchange's 
Capital  Requirements.  For  purposes  of 
this  paragraph  (f)(10)(F)  the  term 
"approved  specialist"  means  a 
specialist  who  is  deemed  a  specialist  for 
all  purposes  under  the  Exchange  Act 
and  who  is  registered  pursuant  to  the 
rules  of  a  national  securities  exchange. 

.  70    Money  market  mutual  funds,  as 
defined  under  Rule  2a-7  of  the 
Investment  Company  Act  of  1940.  can 
be  used  for  satisfying  margin 
requirements  under  this  subsection 
(f)(10).  provided  that  the  requirements 
of  Rule  404(b)  of  the  Exchange  Act  and 
Rule  46(b)(2)  under  the  CEA  are 
satisfied. 

.80    Day-trading  of  security  futures  is 
subject  to  the  minimum  requirements  of 
this  Rule.  If  deemed  a  pattern  day- 
trader,  the  customer  must  maintain 
equity  of  $25,000.  The  20% 
requirement,  for  security  futures 
contracts,  should  be  calculated  based 
on  the  greater  of  the  initial  or  closing 
transaction  and  any  amount  exceeding 
NYSE  excess  must  be  collected.  The 
creation  of  a  customer  call  subjects  the 
account  to  all  the  restrictions  contained 
in  Rule  431(f)(8)(B). 

.90    The  use  of  the  "time  and  tick" 
method  is  based  on  the  member's  or 
member  organization 's  ability  to 
substantiate  the  validity  of  the  system 
used.  Lacking  this  ability  dictates  the 
use  of  the  aggregate  method. 

.100    Security  futures  contracts 
transacted  or  held  in  a  futures  account 
shall  not  be  subject  to  any  provision  of 
this  Rule. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  speciBed  in  Item  IV  below  and  is 
set  forth  in  Sections  A,  B.  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  make 
permanent  the  amendments  to  NYSE 
Rule  431  regarding  margin  requirements 
for  SFCs.  The  original  proposed  rule 


change  to  amend  NYSE  Rule  431  was 
approved  by  the  Commission  on  a  pilot 
basis  for  sixty  days  on  November  7, 
2002."  On  January  6,  2003.  the 
Commission  approved  an  extension  to 
the  Pilot  for  an  additional  sixty  days, 
ending  March  6,  2003." 

The  proposed  amendments  are  being 
made  to  make  the  Exchange's  margin 
rule  consistent  with  margin  rules 
already  adopted  by  the  SEC  and  the 
CFTC  and  those  filed  by  other  SROs 
regarding  security  futures. 

Specifically,  the  proposed 
amendments  would:  (1)  Permit 
customer  margining  of  SFCs,  and 
establish  initial  and  maintenance 
margin  requirements  for  SFCs;  (2)  allow 
for  initial  and  maintenance  margin 
levels  for  offsetting  positions  involving 
SFCs  and  related  positions  at  lower 
levels  than  would  be  required  if 
margined  separately:  (3)  provide  for  a 
Market  Maker  exclusion  for  proprietary 
trades  of  a  SFD  and  allow  for  "good 
faith"  margin  treatment  for  the  accounts 
of  approved  options  specialists,  market 
makers  and  other  specialists;  (4)  provide 
definitions  relative  to  SFCs  for 
application  of  this  rule;  (5)  provide  that 
SFCs  transacted  in  a  futures  account 
shall  not  be  subject  to  any  provisions  of 
NYSE  Rule  431:  (6)  provide  for  money 
market  mutual  funds,  as  defined  under 
Rule  2a-7"'  of  the  Investment  Company 
Act  of  1940."  to  be  used  to  satisfy 
margin  requirements  for  SFCs  provided 
certain  conditions  are  met:  (7)  require 
that  SFCs  transacted  in  a  securities 
account  be  subject  to  all  other 
provisions  of  NYSE  Rule  431. 
particularly  Rule  431(f)(8)(B)  ("Day 
Trading");  and  (8)  permit  members  and 
member  organizations  for  which  the 
Exchange  is  the  DEA  to  participate  in 
the  trading  of  SFCs. 

Background 

The  CFTC  and  SEC  have  adopted 
customer  margin  requirements  for  the 
trading  of  SFCs  ("SEC/CFTC  Margin 
Regulations")'^  pursuant  to  authority 
delegated  to  them  by  the  Federal 
Reserve  Board  ("FRB")  under  section 
7(c)(2)(B)  of  the  Act.''  As  noted  in  the 
adopting  release,'*  new  subsection  (2)  to 
section  7(c)  provides  that  the  customer 
margin  requirements  for  SFCs  must 
satisfy  four  requirements:  (1)  They  must 
preserve  the  financial  integrity  of 


markets  trading  security  futures 
products;  (2)  they  must  prevent 
systemic  risk;  (3)  they  must  (a)  be 
consistent  with  the  margin  requirements 
for  comparable  options  traded  on  an 
exchange  registered  pursuant  to  section 
6(a)  of  the  Exchange  Act,'"^  and  (b) 
provide  for  initial  and  maintenance 
margin  that  are  not  lower  than  the 
lowest  level  of  margin,  exclusive  of 
premium,  required  for  comparable 
exchange  traded  options;  and  (4)  they 
must  be  and  remain  consistent  with  the 
margin  requirements  established  by  the 
FRB  under  Regulation  T.'«  The 
regulations  on  customer  margin  for 
security  futures  became  effective  on 
September  13,  2002.  Pursuant  to  these 
amendments  the  Exchange  filed 
proposed  amendments  to  NYSE  Rule 
431,  which  were  approved  temporarily 
on  a  pilot  basis  by  the  Commission. 

Specifically,  on  October  23,  2002,  the 
Exchange  filed  a  proposed  rule  change 
with  the  Commission  to  amend  NYSE 
Rule  431  with  regard  to  SFCs.'^  On 
November  6,  2002,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.'"  The  proposed  rule  change  was 
approved  by  the  Commission  as  a  sixty- 
day  pilot  on  November  7,  2002,'" 
effective  through  January  6,  2003 
("Pilot"). 

Among  the  amendments  approved,  as 
part  of  the  Pilot,  was  new  NYSE  Rule 
431(0(10)  ("Customer  Margin  Rules 
Relating  to  Security  Futures"),  which 
provides  that  SFCs  transacted  in  a 
securities  account  be  subject  to  all  other 
provisions  of  NYSE  Rule  431,  including 
Rule  431(0(8)(B)  ("Day  Trading"). 

Also  approved  as  part  of  the  Pilot 
were  NYSE  Rule  431(f)(10)(D) 
("Security  Futures  Dealers"  Accounts"), 
Rule  431(f)(10)(E)  ("Approved  Options 
Specialists'  or  Market  Makers' 
Accounts"),  and  Rule  431(f)(D)(F) 
("Approved  Specialists"  Accounts- 
others").  The  rule  permits  "good  faith" 
margin  treatment  for  specified  hedged 
offset  positions  carried  in  the  accounts 
noted  above.  However,  unlike  the  SFD 
rules  of  other  SROs,^"  the  Exchange's 


*  See  supra  note  3. 

«  See  supra  note  4. 

">17CFR  270.28-7. 

"15U.S.C.  80ae/s«j. 

"  17  CFR  240.400  through  406;  17  CFR  41.41 
through  41.48. 

'M5  U.S.C.  78g(c)(2)(B). 

■'*  See  Securities  Exchange  Act  Release  No.  46292 
(August  1.  2002).  67  FR  53146  (August  14.  2002). 


•M5  U.S.C.  78f. 

">  12  CFR  part  220. 

'^  See  SR-NYSE-2002-53. 

'"  See  letter  from  Darla  C.  Stuckey.  Corporate 
Secretary,  NYSE,  to  Nancy  Sanow.  Assistant 
Director,  Division.  Commission,  dated  November  5, 
2002  ("Amendment  No.  1").  Amendment  No.  1 
replaced  the  original  rule  filing  in  its  entirety  (SR- 
NYSE-2002-53).  Amendment  No.  1  also  proposed 
that  the  proposal  be  effective  for  a  sixty-day  pilot 
and  requested  accelerated  approval  of  the  proposed 
rule  change. 

■*  See  Securities  Exchange  Act  Release  No.  46782 
(November  7.  2002),  67  FR  69052  (November  14, 
2002)  (SR-NYSE-2002-53). 

'"See  e.g..  Securities  Exchange  Act  Release  No. 
46555  (September  26.  2002).  67  FR  61707  (October 
1.  2002)  (SR-OC-2002-01). 
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Pilot  permitted  member  organizations  to 
accord  offset  treatment  in  accounts 
carried  for  such  specialists,  market 
makers  and  SFDs  only  when  their 
activity  is  limited  to  bona  fide  specialist 
or  market  making  transactions.  The 
limitations  imposed  were  consistent 
with  the  Exchange's  belief  that  market 
makers  bear  the  primary  responsibility 
and  obligation  to  maintain  fair  and 
orderly  markets,  and  provide  liquidity 
to  the  marketplace. 

On  January  3,  2003,  the  Exchange 
filed  a  proposed  rule  change  to  extend 
the  Pilot  for  an  additional  sixty  days 
(from  January  6,  2003  until  March  6, 
2003)  to  allow  the  Pilot  to  continue  in 
effect  on  an  imintemipted  basis  and  to 
permit  customers  to  continue  trading 
SFCs  in  securities  accounts  while  the 
Exchange  considered  the  comments 
discussed  below  that  it  had  received  on 
the  Pilot.2' 

Discussion  of  Comments  Received 

On  December  9,  2002,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE")  submitted  a  comment  letter 
with  regard  to  the  Exchange's  margin 
rules  for  SFCs.22  In  its  letter,  the  CBOE 
requested  that  the  Commission  not  grant 
permanent  approval  of  the  amendments 
to  NYSE  Rule  431  as  proposed  and 
approved  on  a  pilot  basis,  unless  the 
Exchange  amended  the  nde  to  exempt 
SFCs  from  its  day  trading  provisions 
and  deleted  references  to  the  term  "bona 
fide"  in  connection  with  market  maker 
or  specialist  transactions. 

In  addition,  as  proposed,  the 
Exchange's  day  trading  margin 
requirements  would  apply  to  SFCs 
carried  in  securities  accovmts.  The 
CBOE  believed  that  day  trading 
provisions  should  not  apply  to  such 
accounts  because  it  would  create  a 
disparity  that  the  CFMA  was  designed 
to  eliminate.  In  this  jegard,  CBOE's 
letter  stated  that  the  SEC  and  CFTC  did 
not  impose  day  trading  margin 
requirements  to  SFCs  carried  in  futures 
and  securities  accounts.  Since  similar 
margin  rules  recently  approved  by  the 
Commission  do  not  impose  day  trading 
margin  requirements  on  SFCs  carried  in 
futures  account,  the  CBOE  stated  that 
permanent  approval  of  the  Exchange's 
proposed  rule  would  lead  to  a 
regulatory  disparity  the  CFMA  was 
designed  to  prevent. 

The  Exchange  is  now  seeking  to 
adopt,  on  a  permanent  basis,  margin 
requirements  for  SFCs  carried  in 
securities  accounts,  with  proposed  text 


modifications  from  the  Pilot  based  on 
the  comments  received  and  as  discussed 
below. 

In  proposing  its  rule  amendment  on 
the  application  of  day  trading  margin 
requirements  to  SFCs  carried  in 
seciuities  accounts,  the  Exchange  did 
not  intend  to  create  a  regulatory 
disparity  with  other  SROs'  rules. 
However,  the  Exchange  notes  that  an 
SRO's  rules  can  be  more  stringent  than 
those  of  the  Commission.  In  proposing 
rules,  the  Exchange  is  guided  by 
Commission  rules  and  has  latitude  to 
promulgate  more  stringent  rules,  which 
it  believes  are  necessary  for  the 
protection  of  investors.  In  this  regard, 
NYSE  believes  that  the  application  of 
the  day  trading  margin  requirements  of. 
NYSE  Rule  431  as  applied  to  SFCs 
carried  in  a  securities  account  is 
consistent  with  the  treatment  of  all 
«eciuities  transacted  in  a  margin 
account  under  this  rule.  Accordingly, 
the  Exchange  will  propose  to  apply  the 
day  trading  margin  requirements  to 
SFCs  carried  in  a  securities  accoimt. 

The  CBOE  also  believes  that  the 
Exchange  should  delete  the  term  "bona 
fide"  in  connection  with  market  maker 
or  specialist  transactions.  CBOE 
commented  that  the  Exchange  does  not 
define  the  term  "bona  fide"  nor  does  it 
use  the  term  in  relation  to  the  other 
provisions  of  its  margin  rule  relating  to 
market  maker  and  specialist 
transactions. 

In  response  to  CBOE's  comments,  the 
Exchange  is  proposing  to  amend  the 
rule  text  by  deleting  the  term  "bona 
fide"  in  connection  with  specialist  or 
market  maker  transactions.  In  proposing 
such  language  under  the  pilot  program, 
it  was  the  Exchange's  intent  to  permit 
good  faith  margin  treatment  for 
offsetting  positions  that  were  effected  by 
specialists  or  market  makers  in 
discharging  the  primary  responsibilities 
noted  above  in  its  original  filing,  rather 
than  to  permit  persons  other  than 
qualified  market  makers  to  act  in  such 
a  capacity — hence  the  term  "bona  fide" 
in  connection  with  specialist  and 
market  making  transactions.  Upon 
consideration,  and  in  order  to  be 
consistent  with  similar  rules  proposed 
by  other  SROs,23  the  Exchange  will  not 
use  the  term  "bona  fide"  in  connection 
with  specialist  and  market  making 
transactions  and  instead  the  Exchange 
proposes  to  incorporate  the  definition  of 
a  SFD  in  Exchange  Act  Rule 
400(c)(2)(v)  24  to  clarify  what  constitutes 
a  SFD  for  purpose  of  the  rule. 


'■  See  supra  note  . 

"  See  letter  from  Edward  J.  Joyce,  President  and 
Chief  Operating  Officer.  CBOE,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  December  9,  2002. 


"  See  e.g..  Securities  Exchange  Act  Release  No. 
46711  (November  5,  2002),  67  FR  68710  (November 
12, 2002).  < 

"  17  CFR  240.400(c)(2)(v). 


Notwithstanding  this  amendment,  the 
Exchange  reiterates  that  good  faith 
margin  treatment  be  permitted  for 
transactions  effected  by  SFDs  in 
discharging  their  responsibilities  and 
obligations  to  maintain  fair  and  orderly 
markets,  and  to  provide  liquidity  to  the 
marketplace. 

2.  Statutory  Beisis 

The  basis  under  the  Exchange  Act  for 
this  proposed  rule  change  is  section 
6(b)(5)  of  the  Act.^s  which  requires, 
among  other  things,  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of,  a  ft"ee  and  open  market 
and  a  Rational  market  system  and,  in 
general,  to  protect  investors  and  the    • 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  change  is 
designed  to  accomplish  these  goals  by 
permitting  customers  to  trade  SFCs  in 
securities  accounts. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  notes  that  it  received 
vkrritten  comments  on  the  original 
proposed  rule  change  that  was  filed, 
with  the  Commission  on  October  23, 
2002,  and  thereafter  amended  on 
November  6,  2002.  The  Exchange  has 
responded  to  such  comments,  and 
hereby  amends  its  proposed  rule 
change,  which  was  approved  by  the 
Commission  as  a  pilot  program. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
'with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 


» 15  U.S.C.  78f[b)(5). 
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ComiQission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  • 
SR-NYSE-2003-05  and  should  be 
submitted  by  April  3.  2003. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change 

The  NYSE  has  asked  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  notice  of  the  filing  in  the 
Federal  Register  to  accommodate  the 
continuance  of  trading  of  security 
futures  in  securities  accounts  pursuant 
to  NYSE  Rule  431  on  an  uninterrupted 
basis  after  the  Pilot  ends  on  March  6, 
2003.  The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.^*^  In  particular,  the- 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Act,-^  which  requires,  among  other 
things,  that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and,  in  general,  to 
protect  investors  and  the  public 
interest.'"  In  addition,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  section  7(c)(2)(B)  of 
the  Act,^''  which  provides,  among  other 
things,  that  the  margin  requirements  for 
security  futures  must  preserve  the 
financial  integrity  of  markets  trading 
security  futures,  prevent  systemic  risk, 
he  consistent  with  the  margin 
requirements  for  comparable  exchange- 
traded  optiohs,  and  provide  that  the 
margin  levels  for  security  futures  may 
be  no  lower  than  the  lowest  level  of 
margin,  exclusive  of  premium,  required 
for  any  comparable  exchange-traded 
option. 

The  Commission  believes  that  the  rule 
change  is  generally  consistent  with  the 
customer  margin  rules  for  security 
futures  adopted  by  the  Commission  and 
the  CFTC.  In  particular,  the  Commission 
notes  that,  consistent  with  Rule  403 
under  the  Act,  NYSE's  proposed  rule 


"15  U.S.C.  78s(b)(2). 

"  15  U.S.C.  THfthH.-i).  , 

'"  In  approvinf;  the  proposed  rule,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78clf}. 

■-"IS  U.S.C.  78g(c)(2)(B).* 


provides  for  a  minimum  margin  level  of 
20%  of  current  market  value  for  all 
positions  in  security  futures  carried  in 
a  securities  accoimt.  The  Commission 
believes  that  20%  is  the  minimum 
margin  level  necessary  to  satisfy  the 
requirements  of  section  7(c)(2)(B)  of  the 
Act.  Rule  403  under  the  Act  3"  also 
provides  that  a  national  securities 
exchange  may  set  margin  levels  lower 
than  20%  of  the  current  market  value  of 
the  security  future  for  an  offsetting 
position  involving  security  futures  and 
related  positions,  provided  that  an 
exchange's  margin  levels  for  offsetting 
positions  meet  the  criteria  set  forth  in 
section  7(c)t2){B)  of  the  Act.  The  offsets 
proposed  by  NYSE  are  consistent  with 
the  strategy-based  offsets  permitted  for 
comparable  offset  positions  involving 
exchange-traded  options  and  therefore 
consistent  with  section  7(c)(2)(B)  of  the 
Act. 

In  addition,  the  Commission  believes 
it  is  consistent  with  the  Act  for  the 
NYSE  to  exclude  from  its  margin 
requirements  positions  in  SFCs  carried 
in  a  futures  account.  The  Commission 
believes  that  by  choosing  to  exclude 
such  positions  from  the  scope  of  Rule 
431,  the  NYSE's  proposal  will  make 
complidhce  by  members  with  the 
regulatory  requirements  of  several  SROs 
easier.  Moreover,  as  proposed,  NYSE 
member  organizations  will  accord  "good 
faith"  margin  treatment  to  specified 
offsetting  positions  involving  security 
futures,  carried  in  a  securities  account 
for  a  SFD,  consistent  with  the  customer 
margin  rules  for  security  futures 
adopted  by  the  Commission  and  the 
CFTC. 

After  careful  consideration  of  the 
commenter's  concern  about  applying 
the  NYSE's  day  trading  margin 
requirements  to  SFCs,  the  Commission 
believes  that  it  is  reasonable  for  the 
NYSE  to  impose  day  trading  margin 
requirements  on  its  members  with 
respect  to  SFCs  carried  in  a  securities 
account.  As  NYSE  noted,  an  SRO  may 
adopt  more  stringent  requirements  than 
those  promulgated  by  the  Commission. 

The  Commission  has  also  carefully 
considered  the  commenter's  concern  of 
using  the  term  "bona  fide"  with  respect 
to  market  maker  or  specialist 
transactions.  The  Commission  notes  that 
NYSE  has  deleted  the  term  "bona  fide" 
in  reference  to  market  maker  or 
specialist  transactions,  and  instead  is 
incorporating  the  definition  of  an  SFD 
in  Rule  400(c)(2)(v)  under  the  Act.  The 
Commission  believes  that  if  it  finds,  in 
approving  an  SRO's  rules  for  SFDs,  that 
such  rules  are  consistent  with  the 
definition  of  SFD  in  Rule  400(c)(2)(v), 


those  rules  would  also  be  consistent 
with  NYSE  Rule  431(f)(10)(D). 
Therefore,  the  Commission  believes  this 
amendment  should  address  the 
commenter's  concerns  that  NYSE  not 
impose  a  higher  standard  on 
transactions  by  market  maker  and 
specialist  registered  pursuant  to  rules  of 
another  SRO  to  qualify  for  favorable 
margin  treatment. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposed  rule  change 
should  enable  NYSE  members  to 
continue  to  trade  SFCs  in  securities 
accounts  on  an  uninterrupted  basis.  In 
addition,  the  Commission  believes  that 
granting  accelerated  approval  to  the 
proposed  rule  change  should  clarify 
NYSE  members'  obligations  under 
NYSE  Rule  431  with  respect  to  their 
trading  in  SFCs.  The  Commission  notes 
it  approved  NYSE's  original  filing  as  a 
temporary  pilot  to  give  members  of  the 
public  an  opportunity  to  comment  on 
the  substance  of  the  proposed  rule 
change  before  it  requests  permanent 
approval.  The  NYSE  has  responded  to 
the  comments  received,  as  described 
above.  Accordingly,  the  Commission 
finds  good  cause,  consistent  with 
section  19(b)(2)  of  the  Act,  to  approve 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  if  the 
notice  of  filing. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  ",  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-2003-05)  be  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pui-suant  to  delegated 
authority."'*' 

Margaret  H.  McFarland,  - 
Deputy  Secretary. 

|FR  Doc.  03-607.3  Filed  3-12-03;  8:45  amj 
BIUJNG  CODE  801(M)1-P   ■ 


1"  17  CFR  240.403(b)(2). 


"  15  U.S.C.  78s(b)(2). 

« 17  CFR  200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47458;  File  No.  SR-NYSE- 
2002-50] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change,  as 
Amended  by  Amendment  No.  1 
Thereto,  by  the  New  York  Stock 
Exchange,  Inc.  To  Adopt  Amendments 
to  Exchange  Rules  450  ("Restrictions 
on  Giving  of  Proxies"),  451 
("Transmlsston  of  Proxy  Material"), 
452  ("Giving  Proxies  by  Member 
Organizations"),  and  465 
("Transmission  of  Interim  Reports  and 
Other  Material") 

March  6,  2003. 

On  October  16,  20tl2,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuemt  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NYSE  Rule  450  ("Restriction  on 
Giving  of  Proxies"),  NYSE  Rule  451 
("Transmission  of  Proxy  Material"), 
NYSE  Rule  452  ("Giving  Proxies  by 
Member  Organizations"),  and  NYSE 
Rule  465  ("Transmission  of  Interim 
Reports  and  Other  Material")  to  allow 
authorized  state-registered  investment 
advisers  to  receive  and  vote  proxy 
materials  on  behalf  of  beneficial  owners. 
On  December  19,  2002,  the  NYSE 
amended  the  proposal  to  define  the  terra 
"state"  in  proposed  NYSE  Rule  451  by 
reference  to  the  Investment  Advisers 
Act  of  1940  ("Advisers  Act"),^  instead 
oftheAct.4 

The  Commission  published  the 
proposed  rule  change,  as  amended,  for 
comment  in  the  Federal  Register  on 
January  28,  2003.^  The  Commission 
received  one  comment  letter  relating  to 
the  proposal.  **  This  order  approves  the 
amended  proposal. 

Currently,  NYSE  Rules  450,  451,  452, 
and  465  provide  beneficial  owners  the 
ability  to  authorize  investment  advisors 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4.  — 

^ISU.SlC.  80b. 

*  See  letter  from  Darla  Sfuckey,  CorpKjrate 
Secretary,  NYSE,  to  Nancy  Sanow.  Assistant 
Director,  Division  of  Market  Regulation. 
Commission,  dated  Oecember.19,  2002 
("Amendment  No.  1"). 

5  See  Securities  Excliange  HcX  Release  No.  47215  ' 
(January  17.  2003).  68  PR  4263. 

6  See  letter  from  Christine  A.  Bruenn.  NASSA 
President  and  Maine  Securities  Administrator, 
North  American  Securities  Administrators 
Association,  Inc.  ("NASAA"),  to  Jonathan  G.  Katz. 
Secretary,  Commission,  dated  February  18,  2003 
("NASAA  Comment  Letter").  In  its  comment  letter, 
the  NASAA  expressed  support  for  the  proposal.  See 
also  infra  note  1 1 . 


to  receive  proxy  material,  other  related 
issuer  material  and  to  vote  proxies  on 
their  behalf,  if  such  investment  advisers 
are  registered  under  the  Advisers  Act, 
exercise  investment  discretion  pursuant 
to  an  advisory  contract,  and  have  been 
designated  to  the  member  organization 
in  writing  by  the  beneficial  owner. 

Title  III  of  the  National  Securities 
Markets  Improvement  Act  of  1996  (the 
"Coordination  Act")  reallocated 
regulatory  responsibilities  for 
investment  advisers  between  the 
Commission  and  the  states.^  Generally, 
the  Coordination  Act  provides  for 
Commission  regulation  of  advisers  with 
$25  million  or  more  of  assets  under 
management,  and  state  regulation  of 
advisers  with  less  than  $25  million  of 
assets  imder  management.  As  a  result, 
the  Exchange  believes  that  the  number 
of  advisers  eligible  to  be  registered  with 
the  Commission  has  been  reduced  by 
approximately  two-thirds. 
Consequently,  because  NYSE's  current 
rules  require  the  authorized  investment 
adviser  to  be  registered  under  the. 
Advisers  Act,  beneficial  owners  cannot 
designate  a  large  number  of  investment 
advisers  (those  with  less  than  $25 
million  under  management)  to  exercise 
investment  discretion  ptusuant  to  an 
advisory  contract,  or  to  receive  and  vote 
proxy  materials  on  their  behalf.  The 
proposed  amendments  would  allow 
such-authorization  to  be  extended  to 
advisers  registered  under  state  law. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange"  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act."  The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)(5)  of  the 
Act,'"  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  emd  equitable 
principles  of  trade  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  amending 
NYSE  Rules  450,  451,  452,  and  465  to 
allow  authorized  state-registered 
advisers  to  receive  and  vote  proxy 
materials  on  behalf  of  the  beneficial 
owner,  would  allow  for  the  reasonable 
expectation  that  all  registered  advisers, 
state  and  federal,  subject  to  due 
authorization  and  regulation,  be 


'62  FR  28112  (May  22.  1997);  Release  No.  lA- 
1633.  File  No.  S7-31-96. 

» In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0- 

9  15  U.S.C.  78f. 

<»  15  U.S.C  78f[bM5). 


permitted  to  receive  and  vote  proxy 
materials  on  their  behalf.  The 
Commission  also  believes  that  this 
change  recognizes,  and  is  consistent 
with,  the  regulatory  scheme  set  up  for 
the  registration  of  investment  advisors 
under  state  and  federal  law  pursuant  to 
the  Coordination  Act." 

NYSE's  rules  will  continue  to  require 
that  such  investment  advisers  are 
exercising  investment  discretion  on 
behalf  of  the  beneficial  owner  pursuant 
to  an  advisory  contract,  and  have  been 
designated  to  the  member  organization 
in  writing  by  the  beneficial  owner. 
These  requirements  should  help  to 
ensure  that  any  state  registered  adviser 
is  acting  on  behalf  of  the  beneficial 
owner. 

It  is  therefore  Ordered,  pursuant  to 
section  19(h)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-NYSE-2002- 
50),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-6075  Filed  3-12-03:  8:45  am] 

BILUNG  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47453;  File  No.  SR-PCX- 
2003-07] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Changes  In  Marketing  Fees  Charged  to 
Its  Market  Makers 

March  6,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
24,  2003,  the  Pacific  Exchange,  Inc. 
("PCX")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  HI  below,  which  Items 


•  >  See  NASAA  Comment  letter,  supro  note  6.  In 
its  comment  letter,  the  NASAA  stated  that  while 
federal  and  state-registered  advisers  are 
distinguished  based  on  their  levels  of  assets  under 
management,  both  federal  and  state-registered 
advisers  generally  perform  similar  functions. 
According  to  the  NASAA.  while  not  all  clients  may 
want  their  adviser  to  vote  on  their  behalf.  NASAA 
t>elieves  this  option  should  be  available  to  all 
investors. 

"  15  U.S.C.  78s(b)(2). 

"  17  CFR  200.30'3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

J  17  CFR  240.19b-4. 
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have  been  prepared  by  the  PCX.^  On 
February  28,  2003,  PCX  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  change  its 
marketing  fee  for  certain  options  and  to 
adopt  new  marketing  fees  for  recently 
listed  options.  The  text  of  the  proposed 
rule  change  is  available  at  the  principal 
offices  of  the  PCX  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

0 

1.  Purpose 

The  PCX  recently  adopted  a  payment- 
for-order-flow  program  under  which  it 
charges  a  marketing  fee  ranging  from  $0 
to  $1.00  per  contract  on  a  per-issue 
basis. 5  The  PCX  segregates  the  funds 
from  this  fee  by  trading  post  and  makes 
the  funds  available  to  Lead  Market 
Makers  ("LMMs")  for  their  use  in 
attracting  orders  in  the  options  traded  at 
the  posts.  The  PCX  charges  the 


•1  The  Commission  notes  that  in  its  cover  letter 
accompanying  the  proposed  rule  change,  PCX 
inadvertently  referred  to  the  filing  as  SR-PCX- 
2003-06. 

■*  See  letter  from  Mai  S.  Shiver.  Senior  Attorney, 
Regulatory  Policy,  PCX.  to  Nancy  |.  Sanow. 
Assistant  Director.  Division  of  Market  Regulation, 
Commission,  dated  February  28.  2003.  received  via 
facsimile  on  February  28,  2003.  In  Amendment  No. 
1,  the  PCX  clarified  that  the  marketing  fee  program 
applies  only  to  option  issues  classified  by  the  PCX 
as  among  the  Top  250  issues,  and  described  how 
the  Top  250  issues  are  determined.  In  addition,  the 
PCX  supplemented  its  Schedule  of  Marketing 
Charges  to  include  a  list  of  19  options  issues  for 
which  the  marketing  fee  has  been  reduced  from 
S0.50  to  SO.OO. 

^  S«eExchange  Act  Release  No.  44830  (September 
21,  2001).  66  FR  49728  (September  28.  2001)  (SR- 
PCX-2001-37). 


marketing  fees  as  set  forth  in  its 
Schedule  of  Marketing  Charges. 

The  PCX  is  proposing  to  change  the 
marketing  fee  for  certain  options  as  set 
forth  in  the  Schedule  of  Marketing 
Charges  beginning  at  the 
commencement  of  the  March  trade 
month  and  continuing  until  further 
notice.  The  PCX  proposes  to  change 
only  the  amounts  of  the  fees  that  it 
charges  for  transactions  in  the  options 
that  are  included  in  the  proposed 
Schedule  of  Marketing  Charges.**  Any 
fees  currently  being  charged  for 
transactions  in  options  that  are  not 
listed  in  this  amendment  to  the 
Schedule  of  Marketing  Charges  would 
not  be  affected  by  the  proposed  rule 
change.  The  PCX  believes  that  its 
proposed  rule  change  is  reasonable  and 
equitable  because  it  is  designed  to 
enable  the  PCX  to  compete  with  other 
markets  in  attracting  options  business. 

The  PCX's  marketing  fee  program 
applies  only  to  option  issues  classified 
by  the  PCX  as  a  Top  250  issue.  The  PCX 
defines  a  Top  250  issue  as  one  of  the 
250  most  actively  traded  option  issues 
on  a  national  basis.  For  each  current 
month,  the  PCX's  determination  of 
whether  an  equity  option  ranks  in  the 
top  250  most  active  issues  will  be  based 
on  volume  statistics  for  the  three 
calendar  months  of  trading  activity 
beginning  four  months  prior  to  the 
current  month. 

2.  Statutory  Basis 

The  PCX  believes  that  its  proposal  to 
amend  its  schedule  of  dues,  fees  and 
charges  is  consistent  with  Section  6(b) 
of  the  Act  "^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(4)  of  the  Act^ 
in  particular,  in  that  it  is  an  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  PCX  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


■The  Commission  notes  that  the  PCX  payment- 
for-order-flow  program  applies  only  to  Top  250 
issues.  For  purposes  of  the  payment-for-order-flow- 
program.  the  PCX  recalculates  the  Top  250  issues 
quarterly,  based  upon  volume  statistics  for  the 
three-month  period  that  began  four  months  earlier. 
The  PCX  has  updated  its  Schedule  of  Marketing 
Charges  to  identify  the  changes  to  the  marketing 
fees  that  the  PCX  is  charging  for  the  March,  April, 
and  May  2003  trading  months,  as  part  of  its 
payment-for-order-flow  program.  See  Note  4  supra. 

'15U.S.C.  78f(b). 

•15U.S.C.  78f(b)(4). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others. 

PCX  neither  solicited  nor  received 
written  comments  concerning  the 
proposal. 

in.  Date  of  EflTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee.  or 
other  charge  imposed  by  the  PCX.  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act"  and  Rule  19b- 
4(0  thereunder.'"  At  any  time  within  60 
days  after  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  For  purposes  of 
calculating  the  60-day  abrogation 
period,  the  Commission  considers  the 
proposed  rule  change  to  have  been  filed 
on  February  28,  2003.  the  date 
Amendment  No.  1  was  filed. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW,. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  insp^tion  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-07  and  should  be 
submitted  by  April  3,  2003. 


•15  U.S.C.  78s(b)(3)(A). 
><'17CFR240.19b-4(0. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  03-5996  Filed  3-12-03;  8:45  am] 

BILUNG  CODE  U10-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47457;  File  No.  SR-PCX- 
2003-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Eligibility  of  Timed  Orders  During  the 
Opening  Auction  and  Market  Order 
Auction,  Amending  PCXE  Rules  7.34 
and  7.35 

March  6,  2003. 

^suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  3,- 
2003,  the  Pacific  Exchange,  Inc.  ("PCX") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I  and  II,  below, 
which  the  PCX  has  prepared.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX,  through  its  wholly  owned 
subsidiary  PCX  Equities,  Inc.  ("PCXE"), 
proposes  to  amend  its  rules  governing 
the  Archipelago  Exchange  ("ArcaEx"), 
the  PCXES  equities  trading  facility,  by: 
(1)  Amending  PCXE  Rule  7.34(d)  to 
clarify  that  a  specific  type  of  Limited 
Price  Order;  namely  a  Timed  Order  ^ 
designated  as  good  from  5  a.m.  (Pacific 
Time)  or  good  from  6:30  a.m.  (Pacific 
Time),  will  be  excluded  from  eligibility 
for  execution  during  the  Opening 
Auction  and  Market  Order  Auction, 
respectively;  and  (2)  amending  PCXE 
Rule  7.35(a)  through  (c)  to  exclude 
specified  Timed  Orders  during  the 
applicable  auctions.  The  text  of  the 
proposed  rule  change  is  below.  New  text 
is  italicized. 


"17CFR200.30-3(a)(12). 
« 15  U.S.C.  78s(b)(l). 
2CFR240.19b-4. 

3  See  PCXE  Rule  7.31(q)  (definition  of  a  "Timed 
Order"). 


"Rule  7 — Equities  Trading 

Orders  and  Modifiers 
Trading  Sessions 

Rule  7.34(a)-(c)— No  change. 

(d)  Order  Permitted  in  Each  Session. 

(1)  During  the  Opening  Session: 
(A)-(F) — No  change. 

(G)  Limited  Price  Orders  are  eligible 
for  execution  during  the  Opening 
Session:  provided,  however,  a  Timed 
Order  designated  for  the  Opening 
Session  and  designated  as  good  from  5 
am  (Pacific  Time)  is  not  eligible  for 
execution  during  the  Opening  Auction. 
Similarly,  a  Timed  Order  designated  for 
the  Opening  Session  and  designated  as 
good  from  6:30  am  (Pacific  Time)  is  not 
eligible  for  execution  during  the  Market 
Order  Auction 

(H) — No  change. 

(2)F-(3) — No  change. 

(e)-(f) — No  change. 

Opening  Session  Auctions 

Rule  7.35(a)  Order  Entry  and 
Cancellation  Before  Opening  Auction 
(1) — No  change. 

(2)  Only  Limited  Priced  Orders 
designated  for  the  Opening  Session  will 
be  eligible  for  the  Opening  Auction. 
However,  a  limited  Price  Order 
designated  for  the  Opening  Session  and 
entered  as  a  Timed  Order  good  from  5 
am  (Pacific  Time),  is  not  eligible  for 
execution  during  the  Opening  Auction. 
Market  orders  entered  before  the 
Opening  Auction  or  during  the  Opening 
Session  will  participate  in  the  Market 
Order  Auction.  However,  a  Limited 
Price  Order  designated  for  the  Opening 
Session  and  entered  as  a  Timed  Order 
good  from  6:30  am  (Pacific  Time),  is  not 
eligible  for  execution  during  the  Market 
Order  Auction.  Limited  Price  Orders, 
including  Timed  Orders,  designated  for 
the  Core  Trading  Session  and  not 
designated  for  the  Opening  Session  will 
become  eligible  for  execution  at  the 
commencement  of  the  Market  Order 
Auction  pursuant  to  Rule  7.35(c). 

(3)-(4)— No  change. 

(b)  Opening  Auction. 

(1)  At  5  am  (Pacific  Time),  Limited 
Priced  Orders  designated  for  the 
Opening  Session  are  matched  and 
executed  in  the  Opening  Auction; 
provided,  however,  a  Limited  Price 
Order  designated  for  the  Opening 
Session  and  entered  as  a  Timed  Order 
good  from  5  am  (Pacific  Time),  is  not 
eligible  for  execution  during  the 
Opening  Auction. 

(2)-(3) — No  change. 

(4)  A  Limited  Price  Order  designated 
for  the  Opening  Session  and  entered  as 
a  Timed  Order  good  from  6:30  am 
(Pacific  Time)  is  not  eligible  for 


execution  during  the  Market  Order 
Auction. 

(c)-(f) — No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Convnission,  the 
PCX  included  statements  concerning  the 
piupose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  PCX  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  those 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

ArcaEx  commenced  operations  on 
March  22,  2002,  replacing  the  PCXE's 
traditional  trading  floor  facilities.  As 
part  of  its  continuing  review  of  the 
system's  functionality  and  its  duty  to 
ensure  the  reporting  of  current, 
accurate,  and  consistent  information 
regarding  the  Indicative  Price  Match  * 
and  Imbalances  ^  on  ArcaEx,  the  I*CXE 
proposes  to  amend  its  rule  to  exclude 
Timed  Orders  designated  as  good  from 
5  a.m.  (Pacific  Time)  or  6:30  a.m. 
(Pacific  Time)  from  execution  during 
the  Opening  Auction  and  Market  Order 
Auction,  respectively. 

ArcaEx  operates  three  trading  sessions 
each  day  the  PCXE  is  open  for 
business.^'  The  proposed  rule  change 
concerns  only  the  Opening  Session.  The 
Opening  Session  begins  at  5  a.m. 
(Pacific  Time)  and  concludes  at  6:30 
a.m.  (Pacific  Time)  with  the 


<PCXE  Rule  l.l{r}  provides,  in  pari:  'Iflor 
purposes  of  the  Opening  Auction  landl  the  Market 
Auction,  as  the  case  may  be.  *   '   '  the  term 
•Indicative  Match  Price  '  shall  mean  for  each 
security  (1)  the  price  at  which  the  maximum 
volume  of  shares  are  executable:  or  (2)  if  there  are 
two  or  more  prices  at  which  the  maximum  volume 
of  shares  are  executable,  the  price  that  is  closest  to 
the  closing  price  of  the' previous  day's  normal 
market  hours  *   *   *  as  determined  by  the 
(Consolidated  Tape  will  establish  the  opening  price, 
provided  that  such  price  would  trade  through  an 
eligible  Limited  Price  Order  designated  for  such  an 
auction,  then  the  opening  price  will  occur  at  the 
best  price  level  available  where  no  trade  through 
occurs." 

=  PCXE  Rule  l.l(q)  provides,  in  part:  "Iflor 
purposes  of  the  Opening  Auction  land]  the  Market 
Auction  *   •  *  as  the  case  may  be.  the  term 
",lmbalance"  shall  mean  the  number  of  buy  or  sell 
shares  that  can  not  be  matched  with  other  shares 
at  the  Indicative  Match  Price  at  any  given  time." 

"The  three  trading  sessions  are  (1)  the  Opening 
session:  (2)  the  Core  Session;  and  (3)  the  Late 
Trading  Session.  See  PCXE  Rule  7.34(a). 
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commencement  of  the  Core  Trading 
Session.  The  Opening  Session  is 
comprised  of  the  Opening  Auction  and. 
thereafter,  the  Market  Order  Auction.^ 
Limited  Price  Orders  are  matched  in  the 
Opening  Auction  or  the  Market  Order 
Auction  and  executed  at  the  Indicative 
Match  Price. 

ArcaEx  currently  permits  a  Timed 
Order  designated  as  good  from  5  a.m. 
(Pacific  Time)  and  designated  for  the 
Opening  Session  to  participate  in  the 
Opening  Auction.  Conversely,  a  Timed 
Order  designated  as  good  from  6:30  a.m. 
(Pacific  Time)  and  designated  for  the 
Opening  Session  does  not  participate  in 
the  Market  Order  Auction.  The 
proposed  rule  change  is  intended  to 
reconcile  the  treatment  of  Timed  Orders 
during  the  Opening  Session. 
Accordingly,  Timed  Orders  designated 
as  good  from  5  a.m.  (Pacific  Time)  or 
6:30  a.m.  (Pacific  Time)  and  designated 
for  the  Opening  Session  will  not  be 
eligible  for  inclusion  in  the  Opening 
Auction  or  the  Market  Order  Auction 
and,  therefore,  will  not  be  reported  for 
purposes  of  the  Indicative  Match  Price 
and  Imbalance.  The  PCX  believes  that 
the  proposed  change  will  facilitate 
ArcaEx's  dissemination  of  consistent 
information. 

2.  Basis 

The  PCX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act "  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  ^ 
because  it  is  designed  to  promote  just 
and  equitable  principals  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  and  perfect  the 
mechanisms  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  chemge  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 


ni.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PCX  submitted  a  draft  of  this 
filing,  including  the  proposed  new  rule 
text,  to  the  Commission  in  fulfillment  of 
the  five-day  draft  notice  period  of  Rule 
19b-4(f)(6).>"  The  PCX  has  further 
designated  that  the  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designated  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Therefore,  the  proposed  rule 
change  has  become  effective 
immediately  upon  filing  with  the 
Commission  pursuant  to  Section 
19(b)(3)(A)  of  the  Act "  and  Rule  19b- 
4(0(6)  thereunder. '2 

A  proposed  rule  change  filed  under 
Rule  19b-4{f)(6)  '^  does  not  become 
operative  until  30  days  after  the  date  of 
filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
PCX  believes  that  the  proposed  rule 
change  will  reconcile  the  treatment  of 
Timed  Orders  during  the  Opening 
Session  and  will  eliminate  any  potential 
confusion  with  respect  to  the  use  of  this 
order  modifier.  The  PCX  also  believes 
that  the  rule  change  is  necessary  and 
appropriate  in  order  to  promote  a  fair, 
orderly,  and  competitive  market. 
Therefore,  the  PCX  has  requested  that 
the  Commission  accelerate  the 
implementation  of  the  proposed  rule 
changes  so  that  it  may  become  operative 
immediately,  before  the  30-day  period 
specified  in  Rule  19b-^(f)(6)(iii).i'» 

The  Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  30-day  period  and  to 
designate  that  the  proposed  rule  change 
has  become  operative  as  of  March  3. 
2003,  the  date  the  PCX  filed  the 
proposal  with  the  Commission. '^  At  any 
time  within  60  days  after  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 


'     '  See  PCXE  Rule  7.35(b)  and  PCXE  Rule  7.35(c). 
respectively,  for  a  detailed  discussion  of  the 
Opening  Auction  and  Market  Order  Auction. 
•15U.S.C.  78f(b). 
•15U.S.C.  78Hb)(5). 


■o  17  CFR  240.19b-4(f)(6). 
"15U.S.C.  78s(bH3)(A). 
<»  K  CFR  240.19b-4(f)(6). 

'«  17  Cra>240.19b-4(f)(6)(iii). 

'^The  Comtaission  notes  thai  i(  has  considered 
the  proposfl|inye's  impact  on  efficiency, 
competition/am  capital  formation  for  the  sole 
purpose  of  accelerating  the  operative  date  of  the 
proposed  rule  change.  15  U.S.C.  78c(f). 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vsrritten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  tn 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-I0  and  should  be 
submitted  by  April  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-6069  Filed  3-12-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47467;  File  No.  SR-PCX- 
2002-75] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.,  as 
Amended,  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  No.  2  Relating  to  New 
Order  Types  and  To  Amend  PCXE  Rule 
7.37 

March  7,  2003. 

I.  Introduction 

On  December  9,  2002,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-4  thereunder,^  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange"), 


'•17  CFR  200.3a-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
*t7CFR240.19b-4. 
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through  its  subsidiary,  PCX  Equities, 
Inc.  ("PCXE"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
to  establish  new  order  types  on  the 
Archipelago  Exchange  ("ArcaEx"),  the 
equity  facility  of  the  PCXE,  and  to 
amend  the  ArcaEx  Working  Order 
Process  to  enable  the  execution  of  such 
order  types.  The  PCX  filed  Amendment 
No.  1  to  the  proposal  on  January  15, 
2003.3  The  PCX  filed  Amendment  No.  2 
on  March  7,  2003.*  The  proposed  rule 
change,  as  amended  by  Amendment  No. 
1 ,  was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
January  29,  2003. ^  The  Commission 
received  no  comment  letters  in  response 
to  the  proposed  rule  change.  This  order 
approves  the  PCX's  proposed  rule 
change,  as  amended,  and  notices  and 
grants  accelerated  approval  to 
Amendment  No.  2  to  the  proposed  rule 
change. 

n.  Description  of  the  Proposal 

The  proposal  would  amend  PCXE 
rules  to:  (1)  Adopt  several  new  order 
types  to  accommodate  the  trading  of 
securities  listed  on  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  on  an  unlisted 
trading  privileges  ("UTP")  basis;  (2) 
amend  PCXE  Rule  7.37  to  provide  for  a 
limited  exemption  from  the  ArcaEx 
guarantee  of  executions  at  the  NBBO  or 


3  In  Amendment  No.  1,  the  Exchange  submitted 
a  new  Form  19b-^,  which  replaced  the  original 
filing  in  its  entirety. 

*  See  Letter  from  Peter  Bloom,  Acting  Managing 
Director,  Regulatory  Policy,  PCX,  to  Marc  N^cKayle, 
Special  Counsel,  Division  of  Market  Regulation, 
Commission,  dated  March  7.  2003  ("Amendment 
No.  2").  In  Amendment  No.  2,  the  Exchange  made 
various  clarifying  and  technical  amendments  to  the 
proposed  rule  text  to:  (1)  Reference  the  "Joint  Self- 
Regulatory  Organization  Plan  Governing  the 
Collection,  Consolidation  and  Dissemination  of 
Quotation  and  Transaction  Information  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges  ("Nasdaq 
Unlisted  Trading  Privileges  Plan")  in  proposed 
PCXE  Rule  l.l(aa),  (2)  clarify  that  the  term  "OTC/ 
UTP  Listing  Market"  shall  have  a  meaning 
consistent  with  the  Nasdaq  Unlisted  Trading 
Privileges  Plan,  (3)  clarify  the  definition  of  "Sweep 
Reserve  Order"  by  replacing  the  word  "price"  with 
the  word  "size."  (4)  clarify  the  definition  of 
"Random  Reserve  Order"  by  indicating  that  the 
random  reserve  value  is  expressed  in  round-lot 
increments  and  by  correcting  a  grammatical  error, 
(5)  amend  the  definition  of  "Pegged  Order"  to 
reflect  that  the  display  price  will  track  the  relevant 
Consolidated  Quote  information  for  such  orders  on 
a  real-time  basis  and  that  the  displayed  price  of  a 
Pegged  Order  designated  as  a  Discretionary  Order 
will  track  the  National  Best  Bid  or  Offer  ("NBBO"), 
and  that  the  discretionary  price  of  such  order  would 
re-price  in  correlation  to  any  changes  to  the 
displayed  price,  and  (6)  clarify  that  Immediate  or 
Cancel  ("IOC"),  NOW,  Post  No  Preference  ("PNP"). 
Passive  Discretionary,  Discretion  Limit,  IOC  Cross 
and  PNP  Cross  orders  in  Nasdaq  securities  would 
received  executions  no  worse  than  the  ArcaEx  Best 
Bid  or  Offer  ("BBO"). 

s  Securities  Exchange  Act  Release  No.  47223 
Oanuary  21,  2003),  68  FR  4527  (January  29,  2003) 
(SR-PCX-2002-75). 


better  for  certain  order  types  trading 
Nasdaq  securities;  (3)  reflect  the 
operational  requirements  of  two 
proposed  order  types  in  the  Working 
Order  Process;  and  (4)  make  various 
minor  technical  rule  changes  to  conform 
to  the  Nasdaq  UTP  Plan,  which  extends 
UTP  to  Nasdaq  SmallCap  securities. 

A.  Proposed  New  Order  Types 

As  part  of  its  ongoing  preparation  for 
the  trading  of  Nasdaq  securities  on  the 
ArcaEx  pursuant  to  UTP,'*  PCX  proposes 
to  make  several  new  order  types 
available  to  Electronic  Trading  Permit 
("ETP")  Holders  ^  and  Sponsored 
Participants  8  (collectively  "Users"), 
which  are  currently  in  use  on  the 
Archipelago  electronic  commtmication 
network  ("ECN").^  The  proposed  new 
order  types  are  discussed  below. 

1.  Inside  Limit  Order 

An  Inside  Limit  Order  is  a  limit  order 
that  is  to  be  executed  in  whole  or  in  part 
on  ArcaEx.  If  the  order  were  not 
executed  in  its  entirety,  the  remaining 
portion  of  the  order  would  be  routed 
pursuant  to  PCXE  Rule  7.37(d)  to  the 
market  participant '°  with  the  best 
displayed  price.  Any  unfilled  portion  of 
the  order  would  not  be  routed  to  the 
next  best  price  level  until  all  quotes  at 
the  current  best  bid  or  offer  are 
exhausted.  If  the  Inside  Limit  Order 
were  no  longer  marketable,  it  would  be 
ranked  in  the  Area  Book  piu^uant  to 
PCXE  Rule  7.36. 

2.  Discretionary  Orders 

Currently,  a  User  can  submit  a 
Discretionary  Order,  which  is  an  order 
to  buy  or  sell  a  stated  amount  of  a 
security  at  a  specified,  undisplayed 
price  (the  "discretionary  price"),  as  well 
as  at  a  specified,  displayed  price.  The 
undisplayed  prices  of  a  Discretionary 
Order  are  represented  in  the  Working 


sThe  Nasdaq  UTP  Plan  was  initially  approved  in 
1990.  See  Securities  Exchange  Act  Release  No. 
28146  (June  26,  1990),  55  FR  27919  (July  6.  1990) 
(87-24-89).  It  has  subsequently  been  amended  on 
several  occasions  to,  among  other  things,  admit  new 
Participants.  See  also  Securities  Exchange  Act 
Release  No.  46381  (August  19,  2002),  67  FR  54687 
(August  23,  2002)  (S7-24-89)  (Order  approving 
most  recent  amendments  to  Nasdaq  UTP  Plan,  the 
13th  Amendment). 

'See  PCXE  Rule  l.l(n). 

*A  "Sponsored  Participant"  fneans  "a  person  ' 
which  has  entered  into  a  sponsorship  arrangement 
with  a  Sponsoring  ETP  Holder  pursuant  to  (PCXE) 
Rule  7.29."  See  PCXE  Rule  l.l(tt). 

9  The  broker-dealer  commonly  referred  to  as  the 
Archipelago  ECN  is  Archipelago  Securities,  a 
wholly  owned  subsidiary  of  Archipelago  Holdings 
LLC  and  a  member  of  the  NASD.  The  ECN  hinction 
will  cease  to  operate  as  such  once  all  the  Nasdaq 
securities  have  been  transferred  to  ArcaEx. 

">See  PCXE  Rule  l.l(w)  (definition  of  "market 
participant"). 


Order  Process  ^^  and  can.be  matched 
with  orders  on  the  other  side  of  the 
market  under  prescribed  conditions. 
The  Exchange  proposes  to  adopt  two 
new  variations  of  the  Discretionary 
Order  called  a  "Passive  Discretionary 
Order"  and  a  "Discretion  Limit  Order."- 
A  summary  of  these  proposed  order 
types  is  discussed  below. 

a.  Passive  Discretionary.  The 
Exchange  proposes  to  add  PCXE  Rule 
7.31(h)(2)(A)  to  define  a  Passive 
Discretionary  Order.  A  Discretionary 
Order  may  he  designated  as  a  Passive 
Discretionary  Order  and  such  order 
would  be  routed  pursuant  to  PCXE  Rule 
7.37(d)  only  if  the  displayed  price  is 
marketable  against  an  away  market 
participant.  Lf  the  discretionary  price  of 
a  Passive  Discretionary  Order  were 
marketable,  such  order  would  only 
interact  with  trading  interest  in  the 
ArcaEx  Book  pursuant  to  PCXE  Rule 
7.37(b)(2)  and  would  not  be  routed 
away.  Under  the  proposal,  the  Passive 
Discretionary  order  type  will  be 
available  for  exchange-listed  and 
Nasdaq  securities.  For  Passive 
Discretionary  Orders  in  exchange-listed 
securities,  if  the  discretionarj'  price  is    , 
marketable,  such  order  will  only 
interact  with  trading  interest  in  the 
ArcaEx  Book  pursuant  to  PCXp  Rule 
7.37(b)(2)  and  will  not  be  routed  away. 
A  Passive  Discretionary  Order  for  ITS 
Trade-Through  Exempt  Securities  (as 
defined  in  PCXE  Rule  7.37)  will  be 
permitted  to  trade  at  a  price  no  more 
than  three  cents  ($0.03)  away  from  the 
NBBO  displayed  in  the  Consolidated 
Quote.  For  Passive  Discretionary  Orders 
in  Nasdaq  seciu-ities,  if  the  discretionary 
price  can  be  matched  against  orders  in 
the  ArcaEx  Book,  then  such  order  will 
interact  with  trading  interest  in  the 
ArcaEx  Book  pursuant  to  7.37(b)(2).  The 
NBBO  or  better  execution  guarantee  set 
forth  in  PCXEHule  7.37  will  not  apply 
to  Passive  Discretionary  Orders  in 
Nasdaq  securities.  Instead,  Passive 
Discretionary  Orders  in  Nasdaq 
securities  would  trade  at  no  worse  than 
the  ArcaEx  BBO.  12 

In  the  event  that  a  Passive 
Discretionary  Order  routed  from  ArcaEx 
to  another  market  participant  is  not 
executed  in  its  entirety  at  the  other 
market  participant's  quote,  ArcaEx 
would  attempt  to  execute  the  residual 
trading  interest  in  the  ArcaEx  Book 
pursuant  to  PCXE  Rule  7.37.  Finally. 


' '  The  Working  Order  Process  is  the  third  step  in 
the  ArcaEx  execution  algorithm.  Working  Orders 
are  defined  to  include  any  order  with  a  conditional 
or  undisplayed  price  and/or  size,  including  All-or- 
None,  Discretionary,  and  Reserve  Orders.  See  PCXE 
Rule  7.37(b)(2)  (description  of  "Working  Order 
Process"). 

■2  See  Amendment  No.  2.  supra  note  4. 
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Passive  Discretionary  Orders  that  are 
not  marketable  would  be  ranked  in  the 
ArcaEx  Book  pursuant  to  PCXE  Rule 
7.36. 

b.  Discretion  Limit.  The  Exchange  also 
proposes  to  add  PCXE  Rule  7.31(h)(2)(B) 
to  define  a  Discretion  Limit  Order.  A 
Discretionary  Order  may  be  designated 
as  a  Discretion  Limit  Order  for  Nasdaq 
securities  only.  If  the  discretionary  price 
of  a  Discretion  Limit  Order  could  be 
matched  against  trading  interest  in  the 
ArcaEx  Book,  then  such  order  would  be 
executed  at  the  discretionary  price  or 
better  against  the  displayed  share  size  of 
available  trading  interest  in  the  ArcaEx 
Book,  regardless  of  size.  If  the 
discretionary  price  of  a  Discretion  Limit 
Order  could  be  matched  against  an  away 
market  participant,  then  such  order 
would  be  routed  pursuant  to  PCXE  Rule 
7.37(d)  but  only  if  the  displayed  share 
size  of  the  Discretion  Limit  Order  is 
equal  to  or  less  than  the  displayed  share 
size  of  the  away  market  participant.  The 
NBBO  or  better  execution  guarantee  set 
forth  in  PCXE  Rule  7.37  would  not 
apply  to  Discretion  Limit  Orders. 
Instead.  Discretion  Limit  Orders,  which 
will  only  be  available  for  the  trading  of 
Nasdaq  Securities,  will  not  trade  at  a 
price  inferior  to  the  ArcaEx  BBO.  '  •' 

3.  Reserve  Orders 

Under  current  PCXE  Rule  7.31(h)(3).  a 
Reserve  Order  is  a  limit  order  with  a 
portion  of  the  size  displayed  and  with 
a  reserve  portion  of  the  size  ("reserve 
size")  that  is  not  displayed  on  the 
ArcaEx  Book.  With  this  filing,  thd 
Exchange  proposes  to  adopt  tw(i  new 
variations  of  the  Reserve  Order,  a 
"Sweep  Reserve  Order"  and  a  "Random 
Reserve  Order."  These  proposed  order 
types  would  be  ranked  and  maintained 
in  the  Display  Order  Process  '■»  and/or 
Working  Order  Process  of  the  ArcaEx 
Book  according  to  price-time  priority 
and  would  be  processed  for  internal 
matches  in  the  same  manner  as  standard 
Reserve  Orders  pursuant  to  PCXE  Rule 
7.37(b)(2).  The  proposed  rule  change 
regarding  Sweep  Reserve  Orders  should 
clarify  how  ArcaEx  treats  such  orders 
when  routing  to  other  market 
participants  is  required.  In  the  case  of  a 
Random  Reserve  Order,  the  proposed 
rule  change  would  allow  a  User  to 
define  the  original  display  quantity  and 
a  random  reserve  value  in  a  share 


"See  Amendment  No.  2.  supra  note  4. 

''*Thc  Display  Order  Process  is  the  second  step 
in  the  ArcaEx  execution  algorithm.  In  this  process, 
the  ArcaEx  system  matches  an  incoming  marketable 
order  against  orders  in  the  Display  Order  Process 
at  the  display  price  of  the  resident  order  for  the 
total  size  available  at  the  that  price  or  for  the  size 
of  the  incoming  order.  See  PCXE  Rule  7.37(b)(1) 
description  of  "Display  Order  Process"). 


amount  that  would  be  used  to  determine 
the  displayed  quantity  within  a  defined 
range  each  time  it  is  replenished.  These 
proposed  order  types  are  discussed 
separately  below. 

a.  Sweep  Reserve  Order.  Under 
proposed  PCXE  Rule  7.31(h)(3)(A),  a 
Reserve  Order  may  be  designated  as  a 
Sweep  Reserve  Order.  Based  upon  a 
User's  instruction,  if  the  displayed  price 
of  a  Sweep  Reserve  Order  is  marketable 
against  an  away  market  participant(s), 
then  such  order  will  be  routed  (i) 
serially  as  component  orders,  such  that 
each  component  corresponds  to  the 
displayed  size,  or  (ii)  only  once  in  its 
entirety,  including  both  the  displayed 
and  reserve  portions.  The  Exchange 
believes  that  this  rule  change  codifies 
current  order  routing  methodology,  and 
believes  that  the  proposed  Sweep 
Reserve  Order  type  is  clearly  implied  in 
current  PCXE  Rule  7.37(d)(2)(A)(ii). 

b.  Random  Reserve  Order.  The 
Exchange  proposes  to  add  PCXE  Rule 
7.31(h)(3)(B)  to  define  a  Random 
Reserve  Order.  Under  the  rule  proposal, 
a  User  could  determine  a  display  and 
reserve  quantity  for  a  Reserve  Order.  In 
addition,  a  User  could  also  define  a 
random  reserve  delta  (expressed  in  a 
share  amount)  to  determine  the  number 
of  shares  to  display  when  the  quote  is 
rehashed  from  reserve. '  ^  Users  are 
required  to  display  at  least  100  shares 
for  all  Reserve  Orders  including 
Random  Reserve  Orders.  If  the  User 
does  not  specify  the  random  reserve 
delta  or  the  random  reserve  delta  is  set 
to  zero,  the  ArcaEx  system  would  assign 
the  displayed  size  of  the  Reserve  Order 
to  vary  to  within  20%  of  the  original 
specified  displayed  size.  Should  a  User 
enter  a  Random  Reserve  Order  with  a 
display  amount  of  500  shares  or  less  and 
a  random  reserve  delta  that  is 
unspecified  or  set  to  zero,  the  order 
would  be  handled  as  a  regular  Reserve 
Order.  The  ArcaEx  system  would 
refresh  the  display  quantity  to  the 
original  displayed  size,  and  would  not 
vary  the  display  quantity. 

4.  Pegged  Orders 

The  Exchange  proposes  to  modify  the 
ArcaEx  trading  system  to  accept  Pegged 
Orders.  A  Pegged  Order  is  a  limit  order 
to  buy  or  sell  a  stated  amount  of  a 
security  at  a  display  price  set  to  track 
the  current  bid  or  ask  of  the  NBBO  in 
an  amount  specified  by  the  User."*  The 
tracking  of  the  relevant  Consolidated 
Quote  information  for  Pegged  Orders 
would  occur  dynamically  on  a  real-time 
basis.  The  associated  price  of  each 


Pegged  Order  that  is  updated  would  be 
assigned  a  new  entry  time  with  priority 
in  accordance  with  PCXE  Rule  7.36(a). 
A  Pegged  Order  may  be  designated  as  a 
Reserve  Order  or  Discretionary  Order 
and  would  be  subject  to  the  applicable 
order  execution  rules.  The  displayed 
price  of  a  Pegged  Order  designated  as  a 
Discretionary  Order  would  track  the 
NBBO,  and  discretionary  price  of  such 
order  would  re-price  in  correlation  to 
any  changes  to  the  displayed  price. '^ 
Finally,  Pegged  Orders  are  only  eligible 
during  the  Core  Session. 

B.  Changes  to  PCXE  Rule  7.37 

The  Exchange's  current  rules 
governing  the  order  execution  processes 
for  orders  in  the  ArcaEx  Book  are  set 
forth  in  PCXE  Rule  7.37.  Presently. 
PCXE  Rule  7.37  provides,  in  part,  that 
for  an  execution  to  occur  in  any  Order 
Process,  the  price  must  be  equal  to  or 
better  than  the  NBBO.  The  requirements 
of  this  rule  do  not  apply  to  orders 
designated  as  IOC,  NOW  and  PNP  in 
certain  exchange-traded  funds  ("ETFs") 
that  are  subject  to  the  Commission's 
order  granting  a  de  minimis  exemption 
from  the  trade-through  restrictions  of 
the  Intermarket  Trading  System  ("ITS") 
Plan;  provided,  however,  that  any 
resulting  executions  will  be  at  a  price  no 
more  than  three  cents  ($0.03)  away  from 
the  NBBO  displayed  in  the  Consolidated 
Quote.'"  The  Exchange  proposes  that 
the  requirements  of  PCXE  Rule  7.37 
would  not  apply  to  existing  order  types 
(IOC,  NOW  and  PNP  orders)  and 
proposed  new  order  types  (Passive 
Discretionary,  Discretion  Limit,  IOC 
Cross  and  PNP  Cross) '^  in  Nasdaq 
securities,  provided  however  that  such 
orders  in  Nasdaq  securities  would  not 
result  in  an  execution  at  a  price  less 
than  the  ArcaEx  BB0.2" 

C.  Working  Order  Process 

The  Exchange  proposes  the  following 
conforming  changes  to  certain 
provisions  of  the  Working  Order  Process 
set  forth  in  PCXE  Rule  7.37(b)(2): 

Under  the  proposal  PCXE  Rule 
7.37(b)(2)  will  be  amended  to  clarify  the 


'^See  Amendment  No.  2.  supra  note  4. 
'"See  proposed  [K^E  Rule  7.31{cc)  (definition  of 
"Pegged  Order").  , 


"See  Amendment  No.  2,  supra  note  4. 

'"  See  Securities  Exchange  Act  Release  No.  46428 
(August  28.  2002).  67  FR  56607  (September  4.  2002) 
(Order  Pursuant  to  Section  HA  of  the  Act  and  Rule 
1 1  Aa3-2(f)  thereunder  Granting  a  De  Minimis 
Exemption  for  Transactions  in  Certain  ETFs  from 
the.lTS  Trade-Through  Provisions.  See  also 
Securities  Exchange  Act  Release  No.  46684  (October 
IT.  2002),  67  FR  65618  (October  25.  2002)  (SR- 
PCX-2002-69). 

'9  See  Securities  Exchange  Act  Release  No.  47178 
Oanuary  13.  2003).  68  FR  3076  ()anuary  22.  2003) 
(Order  approving  File  No.  SR-PCX-2002-74).  The 
Commission  recently  approved  a  separate  proposed 
rule  change  establishing  IOC  Cross  and  PNP  Cross 
Orders. 

'"See  Amendment  No.  2.  supra  note  4. 
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conditions  in  which  a  Passive  ' 
Discretionary  Order  and  Discretion 
Limit  Order  would  be  routed  to  an  away 
market  participant's  quote.  Passive 
Discretionary  Orders  would  be  routed 
away  only  if  the  displayed  price  is 
marketable  against  an  away  market 
participant.  Discretion  Limit  Orders 
would  be  routed  away  only  if  the 
displayed  share  size  of  such  order  is 
equal  to  or  less  than  the  displayed  share 
size  of  the  away  market  participant. 

Several  pricing  scenarios  have  been 
added  to  the  Working  Order  Process 
regarding  incoming  marketable  orders 
that  could  be  matched  against  a  Passive 
Discretionary  Order.  First,  for  Nasdaq 
securities,  if  the  ArcaEx  BBO  is  outside 
the  NBBO  and  a  Passive  Discretionary 
Order(s)  within  the  Working  Order 
Process  has  a  discretionary  price  worse 
than  the  NBBO,  then  the  incoming  order 
would  execute  against  such  Passive 
Discretionary  Order(s)  at  the  price  of  the 
incoming  order  or  the  displayed  price  of 
the  Discretionary  Order(s),  whichever  is 
better.  Second,  for  Nasdaq  securities,  if 
the  ArcaEx  BBO  is  outside  the  NBBO 
and  a  Passive  Discretionary  Order(s) 
within  the  Working  Order  Process  has  a 
discretionary  price  equal  to  or  better 
than  the  NBBO,  then  the  incoming  order 
would  execute  against  such  Passive 
Discretionary  Order(s)  pursuant  to 
current  PCXE  Rule  7.37(b)(2)(A)(ii). 
Finally,  for  ITS  Trade-Through  Exempt 
Securities  (as  defined  in  PCXE  Rule 
7.37),  if  the  ArcaEx  BBO  is  outside  the 
NBBO  and  a  Passive  Discretionary 
Order(s)  within  the  Working  Order 
Process  has  a  discretionary  price  worse 
than  the  NBBO  by  three  cents  ($0.03)  or 
less,  the  incoming  order  would  execute 
against  such  Passive  Discretionary 
Order(s)  at  the  price  of  the  incoming 
order  or  the  displayed  price  of  the 
Discretionary  Orders(s),  whichever  is 
better. 

D.  Technical  Changes 

The  Exchange  has  proposed  to  adopt 
several  minor  technical  changes 
throughout  PCXE  Rules  1.1  and  7.18  to 
conform  to  the  Nasdaq  UTP  Plan,  which 
extends  UTP  to  Nasdaq  SmallCap 
securities.  Accordingly,  the  Exchange  is 
proposing  to  delete  references  to  the 
term  "Nasdaq/NM  Security"  and 
replacing  it  with  "Nasdaq  Security."  In 
addition,  several  definitions  contained 
in  PCXE  Rule  1.1  are  being  amended  to 
reflect  the  change  in  name  of  the  Nasdaq 
UTP  Plan.  Finally,  current  PCXE  Rule 
l.l(jj),  which  defines  the  term  "OTC/ 
UTP  Primary  Market,"  is  being  amended 
to  reflect  that  the  Listing  Market,  rather 
than  the  Primary  Market,  would  have 
the  authority  to  call  a  Regulatory  Halt 
pursuant  to  PCXE  Rule  7.18(c).  A 


definition  of  "OTC/UTP  Listing  Market" 
is  being  adopted  fit}m  the  Nasdaq  UTP 
Plan.2i 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Secimties  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  Amendment 
No.  2  of  File  No.  SR-PCX-2002-75  and 
should  be  submitted  by  April  3,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds,  for  the  reasons  discussed  below, 
that  the  proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
the  PCX.22  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
requirements  of  section  6(b)(5)  of  the 
Act  23  and  the  objectives  of  section 
llA(a)(2)  of  the  Act.24  Section  6(b)(5) 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  exchange 
be  designed  to  facilitate  transactions  in 
securities  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system.  Section  llA(a){2)  of  the  Apt 
authorizes  the  Commission  to  establish 
a  national  market  system  for  securities, 
which  should  include  the  establishment 
of  new  data  processing  and 
communications  techniques.^s 

In  proposing  to  establish  new  order 
types  on  ArcaEx,  PCX  seeks  to  provide 


2'  See  supra  note  6. 

22  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposal's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 

"15  U.S.C.  78f(b)(5). 

"ISUS.C.  78k-l(a)(2). 

« 15  U.S.C.  78k-l(a)(2). 


market  participants  with  more  choices 
that  will  permit  a  more  accurate 
representation  of  their  trading  interest 
on  its  electronic  auction  trading  facility. 
In  the  Commission's  view,  the  proposed 
order  types  could  provide  a  new  and 
advanceid  way  for  sophisticated  trading 
interests  and  strategies  to  be  represented 
and  executed  on  ArcaEx.  Further,  the 
Commission  believes  that  by  amending 
the  rules  to  include  pricing  and 
execution  scenarios  for  the  new  order 
types  in  the  Working  Order  Process  the 
proposed  rule  change  should  assist 
Users  in  effectuating  such  trading 
interests  and  strategies.  The 
Commission  believes  that  the 
implementation  of  the  new  order  types 
may  enhance  the  ability  of  investors  to 
represent  their  trading  interest  more 
completely  than  is  currently  possible  on 
ArcaEx.  In  addition,  the  new  order  types 
may  facilitate  enhanced  order 
interaction  and  foster  price  competition. 
The  depth  and  liquidity  of  the  market 
on  ArcaEx  could  increase  as  a  result  of 
the  enhanced  interest  and  competition 
on  ArcaEx.  The  Commission  believes 
that,  such  order  types  could  assist 
ArcaEx  in  attracting  new  market 
participants  and  to  increase  order  flow 
to  the  PCXE,  which  in  turn  could 
promote  greater  competition  among 
market  centers. 

Pursuant  to  PCXE  Rule  7.37  quotes 
and  orders  on  the  ArcaEx.  except  those 
in  ITS  Trade-Through  Exempt 
Securities,  must  be  executed  at  a  price 
equal  to  or  better  than  the  NBBO,  luiless 
ArcaEx  has  routed  the  order  to  an  away 
market  at  the  NBBO.  Under  the 
proposal,  executions  in  IOC,  NOW. 
PNP.  Passive  Discretionary,  Discretion 
Limit,  IOC  Cross,  and  PNP  Cross  orders 
for  Nasdaq  securities  would  also  be 
included  in  the  ArcaEx  exception  to  the 
PCXE  Rule  7.37  price  protection 
provision.  Specifically,  executions  in 
such  orders  in  Nasdaq  securities  could 
be  effected  at  a  price  no  worse  than  the 
ArcaEx  BBO.  The  Commission  notes 
that  currently  there  is  no  trade-through 
prohibition  for  Nasdaq  securities 
because  the  Nasdaq  UTP  Plan  does  not 
provide  for  intermarket  linkages 
between  its  participants  like  the  listed 
securities  market.^**  The  Commission' 
believes  that  without  the  presence  of  an 
intermarket  linkage  for  Nasdaq  UTP 
Plan  participants  it  would  be 
impracticable  for  PCXE  to  attempt  to 
provide  intermarket  price  protection  for 
the  above-mentioned  orders  in  Nasdaq 
securities.  Nonetheless,  the  Commission 
emphasizes  that  this  approval  order 
does  not  diminish  investor  protections, 
and  that  such  orders  in  Nasdaq 


26  See  supra  note  6. 
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securities  on  ArcaEx  are  still  subject  to 
a  broker's  duty  of  best  execution  for  its 
customer. 

The  Conjmission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  In  Amendment 
No.  2,  the  Exchange  made  various 
clarifying  and  technical  amendments  to 
the  proposed  rule  text  to:  (1)  Reference 
the  "Joint  Self-Regulatory  Organization 
Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  of 
Quotation  and  Transaction  Information 
for  Nasdaq-Listed  Securities  Traded  on 
Exchanges"  in  proposed  PCXE  Rule 
l.l(aa).  (2)  clarify  that  the  term  "OTC/ 
LIT?  Listing  Market"  shall  have  a 
meaning  consistent  with  the  Nasdaq 
Unlisted  Trading  Privileges  Plan.  (3) 
clarify  the  definition  of  "Sweep  Reserve 
Order"  by  replacing  the  word  "price" 
with  the  word  "size."  (4)  clarify  the 
definition  of  "Random  Reser\'e  Order" 
by  indicating  that  the  random  reserve 
value  is  expressed  in  share  amounts  and 
by  correcting  a  grammatical  error.  (5) 
amend  the  definition  of  "Pegged  Order" 
to  reflect  that  the  display  price  will 
track  the  relevant  Consolidated  Quote 
information  for  such  orders  on  a  real- 
time basis  and  that  the  displayed  price 
uf  a  Pegged  Order  designated  as  a 
Discretionary  Order  will  track  the 
NBBO,  and  that  the  discretionary  price 
of  such  order  would  re-price  in 
correlation  to  any  change  in  the 
displayed  price,  and  (6)  clarify  that  IOC, 
NOW.  PNP.  Passive  Discretionary. 
Discretion  Limit.  IOC  Cross  and  PNP 
Cross  orders  in  Nasdaq  securities  will 
received  executions  at  a  price  no  worse 
than  the  ArcaEx  BBO.  Because 
Amendment  No.  2  is  of  a  technical, 
clarifying,  non-substantive  nature,  and 
does  not  raise  any  novel  regulatory 
issues  or  issues  that  were  not 
considered  by  the  Commission  prior  to 
its  submission,  the  Commission  finds 
good  cause  for  accelerating  approval  of 
the  proposed  rule  change,  as  amended 
by  Amendment  No.  2. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change.  (File  No.  SR- 
PCX-2002-75)  as  amended,  be,  and  it 
hereby  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-^* 

Margaret  H.  M{:Farland, 
Deputy  Secretary. 
IFR  Doc.  03-6072  Filed  3-12-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47456;  File  No.  SR-Phlx- 
2002-77] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Adopt  a  Specialist  Revenue  Sharing 
Plan  for  Trades  in  the  Nasdaq-100 
jndex  Tracking  Stock 

March  h,  200.1. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder. - 
hotice  is  hereby  given  that  on  December 
16.  2002.  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phlx"  or  "Exchange"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  Phlx.  The 
Exchange  amended  the  proposal  on 
February  28,  2003. '  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
adopt  a  Specialist  Revenue  Sharing  Plan 
for  trades  in  the  Nasdaq-100  Index 
Tracking  Stock  ("QQQ").sm  *  Under  this 


■"  15  U.S.C.  78»(b)(2), 


•"«  17  CFR  200.30-3(a)(I2l. 

'  15  U.S.C.  78s(b)(l). 

M7C:FR240.19b-4. 

'  On  February  28.  2003.  the  Exchange  filed  a 
Form  19b— I,  which  replaced  the  original  filing  in 
its  entirety  ("Amendment  No.  1").  In  Amendment 
No.  1 .  the  Exchange  made  technical  corrections  to 
the  proposed  rule  text. 

*  The  Nasdaq-100®.  Na.sdaq-100  IndexiS. 
Nasdaq®.  The  Nasdaq  StiK:k  Market®,  Nasdaq-100 
Shares*".  Nasdaq-100  Trust  "•",  Nasdaq-100  Index 
Tracking  Stock  "".  and  QQQ^"  arc  trademarks  or 
service  marks  of  The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  and  have  been  licensed  for  use  for 
certain  purposes  by  the  Phlx  pursuant  to  a  License 
Agreertient  with  Nasdaq.  The  Nasdaq-100  Index® 
(the  "Index")  is  determined,  composed,  and 
calculated  by  Nasdaq  without  regard  to  the 
Licensee,  the  Nasdaq-100  Trust  **'.  or  the  beneficial 
owners  of  Nasdaq-100  Shares  ^".  Nasdaq  has 
complete  control  and  sole  discretion  in 
determining,  comprising,  or  calculating  the  Index  or 
in  modifying  in  any  way  its  method  for 
determining,  comprising,  or  calculating  the  Index  in 
the  future. 


program,  the  Exchemge  is  proposing  to 
share  with  the  QQQ  specialist  unit  a 
portion  of  the  revenues  that  the 
Exchange  receives  under  the 
Consolidated  Tape  Association  ("CTA") 
Plan  "•  attributable  to  the  QQQ  (which  is 
reportable  on  Tape  B)."  The  Exchange 
proposes  to  begin  its  program  on 
November  1,  2002. 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  Additions  are  in 
italics. 

Specialist  Revenue  Sharing  Program  for 
Nasdaq-100  Index  Tracking  Stock 
("QQQl 

The  Exchange  will  share  a  portion  of  net 
revenues  that  it  receives  for  Tape  B 
under  the  Consolidated  Tape 
Association  ("CTA")  Plan  attributable 
to  the  Nasdaq-100  Index  Trading  Stock 
("QQQ")  with  the  specialist  unit  for  the 
QQQ.  The  Specialist  Revenue  Sharing 
Program  operates  as  follows: 

•  Revenues  under  the  CTA  Plan  are 
distributed  to  Plan  Participants  on  a 
quarterly  basis.  Each  quarter,  the  Phlx 
will  start  its  calculation  with  the 
quarterly  revenues  actually  received  for 
Tape  B. 

•  First,  Phlx  will  determine  the 
portion  of  such  quarterly  revenues 
attributable  to  the  trading  of  QQQ  for 
each  calendar  month  in  the  quarter  to 
which  the  revenue  is  attributed. 

•  Then,  Phlx  will  subtract  the  amount 
it  owes  Nasdaq  under  its  license 
agreement  for  each  such  calendar 
month,  to  arrive  at  the  "Monthly 
Residual  QQQ  Tape  Revenue"  for  that 
month. 

•  The  Monthly  Residual  QQQ  Tape 
Revenue  will  be  shared  between  Phlx 
and  the  QQQ  specialist  unit  in  the 
following  order  of  priority,  in  each  case 
to  the  extent  that  Monthly  Residual 
0QQ  Tape  Revenues  are  available: 

(i)  Phlx  will  receive  the  first  $15,000 
per  month  of  the  Monthly  Residual  QQQ 
Tape  Revenue  to  cover,  at  a  minimum, 
its  estimated  monthly  costs  for 
operating  and  regulating  trading  of  the 
QQQ  on  the  Exchange; 

(ii)  the  specialist  unit  will  receive  the 
next  $1 5,000  per  month;  and 


^  The  CTA  Plan  is  a  national  market  system  plan 
approved  by  the  Commission  pursuant  to  section 
11A  of  the  Act,  (15  U.S.C.  78k-l,  and  Rule  llAaS- 
2  thereunder.  17  CFR  240.11Aa3-2);  CTA  Plan: 
Second  Restatement  of  Plan  Submitted  to  the 
Securities  and  Exchange  Commission  Pursuant  to 
Rule  11Aa3-1  under  the  Act,  May  1974  as  restated 
March  1980  and  December  1995.  The  CTA  Plan 
governs,  among  other  things,  the  collection, 
consolidation  and  dissemination  of  transaction 
reports  in  certain  securities  and  the  distribution  of 
the  revenues  derived  therefrom  among  parties  to  the 
CTA  Plan,  which  are  known  as  the  Plan 
Participants. ,  ' 

°This  proposal  applies  only  to  QQQ  and  to  no 
other  Tape  B  security  nor  any  Tape  A  security. 
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(iii)  Phlx  and  the  specialist  unit  will 
share  equally,  subject  to  reasonable 
rounding,  any  remaining  Monthly 
Residual  QQ^  Tape  Revenue  for  that 
month. 

Phlx  intends  to  perform  this 
calculation  monthly  and  then  make 
distributions  to  the  specialist  unit 
quarterly,  after  it  receives  its  Tape  B 
distribution  under  the  Plan  for  that 
quarter  and  following  a  reasonable 
processing  period  often  business  days.^ 

The  program  will  apply  to  Tape  B 
revenues  in  respect  of  QQQ  trading  on 
or  after  November  1 ,  2002." 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  attract  additional  business 
in  the  QQQ  equity  product  through  a 
Specialist  Revenue  Sharing  Program. 
The  Specialist  Revenue  Sharing 
Program  is  intended  to  provide  the 
specialist  imit  with  incentives  to  grow 
its  specialist  activity  in  the  QQQ  by 
reducing  its  costs  of  doing  business  and 
providing  it  with  additional  funds  to 
commit  to  trading  to  promote  liquidity. 

The  Specialist  Revenue  Sharing 
Program  would  operate  as  follows: 
Revenues  under  the  CTA  Plan  are 
distributed  to  Plan  Participants  on  a 
quarterly  basis.  Each  quarter,  the  Phlx 
would  start  its  calculation  with  the 
quarterly  revenues  actually  received  for 
Tape  B  in  respect  of  a  given,  prior 
quarter;  such  quarterly  revenues  are 


'  Accordiogly.  this  proposal  is  dependent  upon 
the  Exchange  actually  collecting  its  quarterly 
distribution  of  Tape  B  revenues.  Any  transaction  or 
other  fees  that  the  QQQ  specialist  unit  may  owe  to 
the  Exchange  are  handled  separately  from  this 
program,  pursuant  to  the  Exchange 's  fee  schedules 
and  billing  practices. 

"  For  the  first  quarter  of  implementation,  because 
the  program  will  begin  on  November  1,  2002,  the 
calculations  will  be  based  on  the  quarterly  revenues 
received  for  the  period  November  1-December  31, 
2002  (excluding  the  month  of  October). 


usually  received  45  days  after  the  end 
of  a  quarter.  First,  the  Phlx  would 
determine  the  portion  of  such  quarterly 
revenues  attributable  to  trading  in  the 
QQQ  for  each  calendar  month  in  that 
quarter.^  Then,  the  Phlx  would  subtract 
the  amount  it  owes  Nasdaq  imder  its 
license  agreement.  The  remainder  (if 
any)  respecting  that  calendar  month 
("Monthly  Residual  QQQ  Tape 
Revenue")  would  be  shared  between  the 
Phlx  and  the  QQQ  specialist  unit  in  the 
following  order  of  priority,  in  each  case 
to  the  extent  that  Monthly  Residual 
QQQ  Tape  Revenues  are  available:  (i) 
The  Phlx  would  receive  the  first  $15,000 
per  month  of  the  Monthly  Residual 
QQQ  Tape  Revenue  to  cover,  at  a 
minimum,  its  estimated  costs-for 
operating  and  regulating  trading  of  the 
QQQ;  8  (ii)  the  specialist  unit  would 
receive  the  next  $15,000  per  month;  and 
(iii)  the  Phlx  and  the  specialist  unit 
would  share  equally,  subject  to 
reasonable  rounding,  any  remaining 
Monthly  Residual  QQQ  Tape  Revenue 
for  that  month.  The  proposal  would  be 
applied  separately  to  each  month;  trades 
fi-om  one  month  may  not  be  transferred 
to  or  aggregated  with  trades  from 
another  month. 

The  Phlx  intends  to  perform  this 
calculation  in  respect  of  each  monthly  " 
period  and  then  make  distributions  to 
the  specialist  unit  quarterly,  after  it 
receives  its  Tape  B  distribution  under 
the  Plan  and  following  a  reasonable 
processing  period  of  ten  business  days.^ 
The  program  would  apply  to  revenue  in 
respect  of  QQQ  trading  on  and  after 
November  1,  2002. 

2.  Statutory  Basis 

The  Phlx  believes  that  the  proposed 
nde  change  is  consistent  with  the  Act, 
including  section  6(b) '^  and  section  11 A 
of  the  Act,' '  and  will  further  the 
objectives  of  section  efbKS)  of  the  Act  '^ 
by  promoting  just  and  equitable 
principles  of  trade,  removing 
impediments  to  and  perfecting  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  protecting  investors  and  the 


'  The  Phlx  states  that  its  total  revenue  Tape  B 
distribution  may  be  attributable  to  trades  in 
securities  other  than  QQQ. 

8  The  Exchange  will  periodically  reconsider 
whether  this  ambunt  is  appropriate,  and  may  adjust 
this  figure  from  tithe  to  time,  pursuant  to  a 
proposed  rule  change. 

^Accordingly,  this  proposal  is  dependent  upon 
the  Exchange  actually  collecting  its  quarterly 
distribution  of  Tape  B  revenues.  Any  transaction  or 
other  fees  that  the  QQQ  specialist  unit  may  owe  to 
the  Exchange  are  handled  separately  from  this 
program,  pursuant  to  the  Exchange's  fee  schedules 
and  billing  practices. 

'"IS  U.S.C.  78f. 

"5U.S.C.  78k-l. 

•2  15U.S.C.  78f(b)(5). 


pubhc  interest,  by  encouraging  use  of 
the  Phlx  for  trading  the  QQQ.  Similarly, 
the  Phlx  believes  that  the  Specialist 
Revenue  Sharing  Program  for  QQQ  is 
consistent  with  section  11 A  of  the  Act," 
because  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure:  (i) 
Economically  efficient  execution  of 
securities  transactions;  and  (ii)  fair 
competition  among  exchange  markets 
and  between  exchange  markets  and 
markets  other  than  exchange  markets.  It 
also  furthers  the  objectives  of  section 
6(b)(4)  of  the  Act  '^  in  that  it  is  an 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  Exchange 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 
The  Phlx  states  that  the  proposal  is 
designed  to  attract  additional  business 
to  the  Exchange  in  the  QQQ  by  reducing 
the  specialist  unit's  costs  and  providing 
it  with  additional  funds  to  commit  to 
trading,  and,  thus,  shoidd  promote 
competition  among  market  centers 
trading  such  securities. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  ReceivedFrom 
Members,  Participants,  or  Others 

The  Phlx  has  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

On  July  2,  2002,  the  Conunission 
issued  an  Order  abrogating  certain 
proposed  rule  changes  relating  to 
market  data  revenue  sharing 


"  15  U.S.C.  78k-l. 
'M5U.S.C.  78f[b)(4). 
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programs.'*  In  that  Order,  the 
Commission  expressed  concern  that  the 
subject  proposed  rule  changes  raised 
"serious  questions  as  to  whether  they 
are  consistent  with  the  Act  and  with  the 
protection  of  investors."  Specifically, 
the  Commission  questioned  the  effect  of 
market  data  rebates  on  the  accuracy  of 
market  data,  and  on  the  regulatory 
functions  of  self-regulatory 
organizations. 

The  Commission  now  solicits 
comment  on  the  Phlx  proposed  rule 
change,  and  in  general,  on  (1)  Market 
data  fees;  (2)  the  collection  of  market 
data  fees;  (3)  the  distribution  of  market 
data  rebates;  (4)  the  effect  of  market  data 
revenue  sharing  programs  on  the 
accuracy  of  market  data;  and  (5)  the 
impact  of  market  data  revenue  sharing 
programs  on  the  regulatory  functions  of 
self-regulatory  organizations. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-77  and  should  be 
submitted  by  April  3,  2003. 

For  the  Comrriission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  03-6076  Filed  3-12-03;  8:45  am] 

BILLING  CODE  8010-01-P 


"  See  Securities  Exchange  Act  Release  No.  46159 
duly  2.  2002).  67  FR  45775  duly  10,  2002)  (File 
Nos.  SR-NASD-2002-61.  SR-NASD-2002-68,  SR- 
CSE-2002-O6.  and  SR-PCX-2002-37)  (Order  of 
Summary  Abrogation). 

'"  17  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  STATE 

[Public  Notice  4299] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Central  and  Eastern  European 
Professional  Exchanges  and  Training 
Program  for  AltMinIa,  Bosnia- 
Herzegovina,  Bulgaria,  Croatia, 
Estonia,  Kosovo,  Latvia,  Lithuania, 
IMacedonIa,  Romania,  and  Serbia  and 
Montenegro 

SUIMMARY:  The  Europe/Eurasia  division 
of  the  Office  of  Citizen  Exchanges  of  the 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  Central  and  Eastern  European 
Professional  Exchanges  and  Training 
Programs  for  Albania,  Bosnia- 
Herzegovina.  Bulgaria.  Croatia.  Estonia, 
Kosovo,  Latvia,  Lithuania.  Macedonia, 
Romania,  and  Serbia  and  Montenegro. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals  that  support  international 
projects  in  the  United  States  and 
overseas  involving  current  or  potential 
leaders. 

Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Citizen 
Exchanges  or  submitting  proposals. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
EUR-03-39. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Citizen  Exchanges,  ECA/PE/C/ 
EUR,  Room  224,  U.S.  Department  of 
State,  SA-44,  301  4th  Street,  SW., 
Washington,  DC  20547,  Attention: 
Central  and  Eastern  Europe  Professional 
Exchanges  and  Training  Program, 
telephone  number:  202-205-3003,  fax 
number  202-619-^350  or 
ktumer@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation. 

For  specific  inquiries,  please  contact 
Bureau  program  officers  by  phone  or  e- 
mail:  Kendra  Davis  (202)  619-5328 
[kldavis@pd.state.gov);  Michael  George 
(202)  619-5330 

[mdgeorge@pd.state.gov);  Brent  Beemer 
(202)  401-6887  [bbeemei^pd.state.gov); 
or  Henry  Scott  (202)  619-5327 
lhscott@pd.state.gov). 

Please  read  the  complete  Federal 
Register  anhoimcement  before  sending 


inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

General  Program  Guidelines 

Applicants  should  identify  the  local 
organizations  and  individuals  in  the 
counterpart  country  with  whom  they  are 
proposing  to  collaborate  and  describe  in 
detail  previous  cooperative 
programming  and/or  contacts.  Specific 
information  about  the  counterpart 
organizations'  activities  and 
accomplishments  should  be  included  in 
the  section  on  Institutional  Capacity. 
Proposals  should  contain  letters  of 
support  tailored  to  the  project  being 
proposed  from  foreign-country  partner 
organizations. 

Exghanges  and  training  programs 
supported  by  institutional  grants  from 
the  Bureau  should  operate  at  two  levels: 
they  should  enhance  institutional 
partnerships,  and  they  should  offer 
practical  information  and  experience  to 
individuals  and  groups  to  assist  them 
with  their  professional  responsibilities. 
Strong  proposals  usually  have  the 
following  characteristics: 

•  A  proven  track  record  of  working  in 
the  proposed  issue  area  and  country; 

•  Experienced  staff  with  language 
facility  and  a  commitment  by  the  staff 
to  monitor  projects  locally  to  ensure 
implementation; 

•  A  clear,  convincing  plan  showing 
how  permanent  results  will  be 
accomplished  as  a  result  of  the  activity 
funded  by  the  grant;  and 

•  A  follow-on  plan  that  includes 
activities  beyond  the  conclusion  and 
scope  of  the  Bureau  grant. 

Proposal  narratives  should  clearly 
demonstrate  an  organization's 
commitment  to  consult  closely  with  the 
Public  Affairs  Section,  and  when 
required,  other  officers  at  the  U.S. 
Embassy.  Proposal  narratives  must 
confirm  that  all  materials  developed  for 
the  project  will  acknowledge  Bureau 
funding  for  the  program  as  well  as  a 
commitment  to  invite  representatives  of 
the  Embassy  and/or  Consulate  to 
participate  in  various  program  sessions/ 
site  visits.  Please  note  that  this  will  be 
a  formal  requirement  in  all  final  grant 
awards. 

Organizations  with  less  than  four 
years  of  experience  managing 
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international  exchange  programs  are 
limited  to  requesting  $60,000  in  funds. 

Suggested  Program  Designs 

Bureau-supported  exchanges  may 
include  internships;  study  tours;  short- 
term,  non-technical  experiential 
learning,  extended  and  intensive 
workshops  and  seminars  taking  place  in 
the  United  States  or  overseas.  Examples 
of  program  activities  include: 

1.  A  U.S. -based  program  that 
includes:  Orientation  to  program 
purposes  and  to  U.S.  society;  study 
tour/site  visits;  professional  internships/ 
placements;  interaction  and  dialogue; 
hands-on  training;  professional 
development;  and  action  plan 
development.  Proposals  that  include 
U.S. -based  training  will  receive.the 
highest  priority. 

2.  Capacity-building/training-of- 
trainer  (TOT)  workshops  to  help 
participants  to  identify  priorities,  create 
work  plans,  strengthen  professional  and 
volunteer  skills,  share  their  experience 
with  committed  people  within  each 
country,  and  become  active  in  a 
practical  and  valuable  way. 

3.  Site  visits  by  U.S.  facilitators/ 
experts  to  monitor  projects  in  the  region 
and  to  provide  additional  training  and 
consultations  as  needed. 

Activities  ineligible  for  support:  The 
Office  does  not  support  proposals 
limited  to  conferences  or  seminars  [i.e., 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  when  they  are  a  small 
part  of  a  larger  project  in  duration  that 
is  receiving  Bureau  funding  from  this 
competition.  The  Office  will  only 
support  workshops,  seminars  and 
training  sessions  that  are  an  integral  part 
of  a  larger  project.  No  funding  is 
available  exclusively  to  send  U.S. 
citizens  to  conferences  or  conference- 
type  seminars  overseas;  nor  is  funding 
available  for  bringing  foreign  nationals 
to  conferences  or  to  routine  professional 
association  meetings  in  the  United 
States. 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  type  of  persons  who  will 
participate  in  the  program  as  well  as  the 
participant  selection  process.  For 
programs  that  include  U.S.  internships, 
applicants  should  submit  letters  of 
support  frt)m  host  institutions.  In  the 
selection  of  foreign  participants,  the 
Bureau  and  U.S.  Embassies  will  review 
all  participant  nominations  and  may 
accept  or  refuse  participants 
recommended  by  grantee  institutions. 
When  American  participants  are 
selected,  grantee  institutions  must 


provide  their  names  and  brief 
biographical  data  to  the  Office  of  Citizen 
Exchanges.  Priority  in  two-way 
exchange  proposals  will  be  given  to 
foreign  participants  who  have  not 
previously  traveled  to  the  United  States. 
(See  section  below  on  requirements  for 
maintenance  of  and  provision  to  the 
Bureau  of  data  on  participants  and 
program  activities.) 

Evaluation 

In  general,  evaluation  should  occur 
throughout  the  project.  The  evaluation 
should  incorporate  an  assessment  of  the 
program  from  a  variety  of  perspectives. 
Specifically,  project  assessment  efforts 
will  focus  on:  (a)  Determining  if 
objectives  are  being  met  or  have  been 
met.  (b)  identifying  any  unmet  needs, 
and  (c)  assessing  if  the  project  has 
effectively  identified  resources, 
advocates,  and  financial  support  for  the 
sustainability  of  future  projects. 
Informal  evaluation  through  discussions 
an4  other  sources  of  feedback  will  be 
carried  out  throughout  the  duration  of 
the  project. 

Formal  evaluation  must  be  conducted 
at  the  end  of  each  component,  should 
measure  the  impact  of  the  activities  and 
should  obtain  participants'  feedback  on 
the  program  content  and  administration. 
A  detailed  evaluation  will  be  conducted 
at  the  conclusion  of  the  project  and  a 
report  will  be  submitted  to  the 
Department  of  State  Bureau  of 
Educational  and  Cultural  Affairs.  When 
possible,  the  evaluation  should  be 
conducted  by  an  independent  evaluator. 

Program  Data  Requirements: 
Organizations  awarded  grants  will  be 
required  to  maintain  specific  data  on 
program  participants  and  activities  in  an 
electronically  accessible  database  format 
that  can  be  shared  with  the  Bureau  as 
required.  As  a  minimum,  the  data  must 
include  the  following: 

(1)  Name,  address,  contact 
information  and  biographic  sketch  of  all 
persons  who  travel  internationally  on 
funds  provided  by  the  grant  or  who 
benefit  from  the  grant  funding  but  do 
not  travel. 

(2)  Itineraries  of  international  and 
domestic  travel,  providing  dates  of 
travel  and  cities  in  which  any  exchange 
experiences  take  place.  Final  schedules 
for  in-country  and  U.S.  activities  must 
be  received  by  the  ECA/PE/C/EUR 
Program  Officer  at  least  three  work  days 
prior  to  the  official  opening  of  the 
activity. 

Adherence  to  All  Regulations 
Governing  the  J  Visa 

The  Office  of  Citizen  Exchanges  of  the 
Bureau  of  Educational  and  Cultural 
Affairs  is  Ihe  official  program  sponsor  of 


the  exchange  program  covered  by  this 
RFGP,  and  an  employee  of  the  Bureau 
will  be  the  "Responsible  Officer"  for  the 
program  under  the  terms  of  22  CFR  62. 
which  covers  the  administration  of  the 
Exchange  Visitor  Program  (J  visa 
program).  Under  the  terms  of  22  CFR  62. 
organizations  receiving  grants  under 
this  RFGP  will  be  third  parties 
"cooperating  with  or  assisting  the 
sponsor  in  the  conduct  of  the  sponsor's 
program."  The  actions  of  grantee 
program  organizations  shall  be 
"imputed  to  the  sponsor  in  evaluating 
the  sponsor's  compliance  with"  22  CFR 
62.  Therefore,  the  Bureau  expects  that 
any  organization  receiving  a  grant  under 
this  competition  will  render  all 
assistance  necessary  to  enable  the 
Bureau  to  fully  comply  with  22  CFR 
part  62  et  seq.  The  Bureau  of 
Educational  and  Cultural  Affairs  places 
great  emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantee  program  organizations  and 
program  participants  to  all  regulations 
governing  the  J  visa  program  status. 
Therefore,  proposals  should  explicitly 
state  in  writing  that  the  applicant  is 
prepared  to  assist  the  Bureau  in  meeting 
all  requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  62.  If 
the  applicant  has  experience  as  a 
designated  Exchange  Visitor  Program 
Sponsor,  the  applicant  should  discuss 
their  record  of  compliance  with  22  CFR 
62  et  seq.,  including  the  oversight  of 
their  Responsible  Officers  and  Alternate 
Responsible  Officers,  screening  and 
selection  of  program  participants, 
provision  of  pre-arrival  information  and 
orientation  to  participants,  monitoring 
of  participants,  proper  maintenance  and 
security  of  forms,  record-keeping, 
reporting  and  other  requirements. 

The  Office  of  Citizen  Exchanges  of 
EGA  will  be  responsible  for  issuing  DS- 
2019  forms  to  participants  in  this 
program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State.  Office  of  Exchange  Coordination 
and  Designation.  ECA/EC/ECD— SA-44. 
Room  734.  301  4th  Street.  SW., 
Washington,  DC  20547,  Telephone: 
(202)  401-9810.  FAX:  (202)  401-9809.    '■ 

Program  InfiDrmation 

Overview 

The  Bureau  welcomes  proposals  that 
respond  directly  to  the  themes  and 
countries  listed  below.  Given  budgetary 
considerations,  projects  in  countries  and 
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for  themes  other  than  those  listed  will 
not  be  eligible  for  consideration  and 
will  be  ruled  technically  ineligible.  No 
guarantee  is  made  or  implied  that  grants 
will  be  awarded  in  all  categories. 

For  this  competition,  both  single 
coiuitry  and  multi-coimtry  projects  are 
eligible  for  support.  In  order  to  prevent 
duplication  of  effort,  proposals  should 
reflect  an  understanding  of  the  work  of 
international  agencies  so  that  projects 
complement — not  duplicate — other 
assistance  programs. 

Two-way  exchanges  will  be  given  the 
highest  priority.  Applicants  should 
carefully  review  the  following 
recommendations  for  proposals  in 
Central  and  Eastern  European  countries. 

To  be  eligible  for  a  grant  award  under 
this  competition,  the  proposed 
professional  training  and  exchange 
projects  must  address  one  of  the 
following  specific  themes,  which  are 
listed  below  in  two  categories — Country 
Specific  Programs  and  Regional 
Programs. 

Country  Specific 

Library  Exchange  (Bulgaria  only). 

Judicial  Reform  Project  (Macedonia 
only). 

Mayors  and  Local  Leaders  Exchange 
(Kosovo  only). 

Regional  Programs 

Media  Training  (Regional  Program  for 
Albania  and  Bosnia-Herzegovina  and 
Bulgaria  and  Croatia  and  Macedonia 
and  Serbia  and  Montenegro). 

Prevention  of  Trafficking  in  Persons 
(Regional  Program  for  Albania  and 
Bosnia-Herzegovina  and  Bulgaria  and 
Croatia  and  Kosovo  and  Macedonia  and 
Romania  and  Serbia  and  Montenegro). 

Anti-corruption  and  Ethics  (Regional 
program  for  Latvia  and  Lithuania  and 
Estonia). 

Country  Specific  (Single  Country 
Projects  Only) 

Library  Exchange 

Bulgaria — Single  country  project 
only. — ECA  is  interested  in  proposals 
that  will  enhance  institutional 
relationships  between  U.S.  and 
Bulgarian  libraries.  Projects  should 
focus  on  the  practical  use  of  new 
technologies  and  the  provision  of  library 
services  for  citizens.  The  exchange 
should  examine  the  operation  of 
resource  centers/small  libraries, 
including  strategic  planning,  traditional 
and  electronic  collection  development, 
cooperative  management  of  information 
resources,  public-oriented  services, 
outreach,  and  marketing  techniques. 
The  Union  of  Librarians  and 
Information  Services  Officers  (the 


Bulgarian  library  association)  should 
serve  as  the  in-country  partner 
organization  and  should  assist  in  the 
recruitment  and  selection  of 
participants  as  well  as  provide  logistical 
support  for  any  in-country  activities. 
Activities  may  include  training-of- 
trainers  sessions,  in-country  workshops, 
initiatives  to  create  professional 
networks  or  professional  associations, 
and  communication  through  the 
Internet  or  regularly  published 
newsletters.  Projects  should  also  take 
into  account  the  need  for  ongoing 
sharing  of  information,  training,  and 
concrete  plans  for  sustainability. 

Project  funding:  The  total  funding 
available  for  the  Bulgaria  library 
exchanges  is  approximately  $200,000. 
The  Bureau  anticipates  awarding  one 
grant  under  this  theme. 

ludicial  Reform 

Macedonia — Single  country  projects 
only. — Judicial  reform  has  become 
increasingly  important  in  Macedonia  as 
the  government,  legal  professionals,  and 
concerned  citizens  recognize  the  need 
for  a  modem,  efficient  court  system  to 
keep  pace  with  the  social,  economic, 
and  political  changes  in  their  country. 
Legal  experts  note  that  courts  in 
Macedonia  are  overburdened, 
inefficient,  and  unresponsive  to 
citizens. 

This  program  should  focus  on  judges 
and  prosecutors  in  the  Macedonian  legal 
system.  The  primary  aim  of  the  program 
will  be  to  establish  a  series  of  trainings, 
seminars  and  on-the-job  programs  in 
Macedonia.  These  programs  should  aim 
to  strengthen  the  functions  of 
prosecutors  and  judges;  encourage 
continual  reform  of  practices;  and 
solidify  ethical  standards.  ECA 
envisions  a  mix  of  U.S.-based  trainers 
and  Macedonian-based  staff 
coordinating  the  program.  Another 
important  component  of  the  program 
will  be  the  inclusion  of  an  established 
Macedonian  partner  organization.  The 
hope  would  be  that  the  Macedonian 
organization  would  develop  its  own 
programming  and  could  continue  to 
work  with  judges  and  prosecutors  on  its 
own  after  the  grant  program.  A  U.S. 
based  train-the-trainers  component 
could  be  included  for  this  purpose. 
Coordination  with  the  Public  Affairs 
Section  of  the  U.S.  Embassy  in  Skopje 
during  the  program  is  essential. 

Project  funding:  The  total  funding 
available  for  the  Macedonia  judicial 
reform  project  is  approximately 
$200,000.  The  Biueau  anticipates 
awarding  one  grant  under  this  theme. 


Mayors  and  Local  Leader^  Exchange 

Kosovo — Single  country  projects 
only. — ECA  is  seeking  proposals  to 
conduct  an  exchange  program  for 
mayors  and  local  leaders  from  Kosovo. 
This  project  will  support  the 
development  of  the  local  government 
sector  and  should  be  designed  to  offer 
practical,  hands-on  experiences  for  the 
participants.  Topics  to  be  addressed 
.  during  the  project  should  include 
financial  management,  the 
implementation  of  national  policies  at 
the  local  level,  economic  development, 
inhastructure  support  and  strategic 
planning. 

The  project  should  consist  of  the 
following  elements: 

•  The  recruitment  and  selection  of 
approximately  ten  participants  from 
Kosovo; 

•  A  U.S.  component  that  would 
include  a  three-  to  five-day  program  in 
Washington,  DC,  where  participants 
would  be  introduced  to  the  U.S.  system 
of  government  and  meet  with  elected 
officials  and  representatives  of  local  and 
regional  government  associations  and  a 
two-  to  three-week  program  in  small-  to 
medium-sized  U.S.  cities. 

•  In-country  workshops  and/or 
consultations  that  reach  out  to  a  wider 
audience  and  provide  substantive 
follow-up  to  the  U.S.-based  visits. 

•  Materials  development. 
Participants  should  include  both 

elected  leaders  and  civil  servants 
working  at  the  local  level.  Organizations 
should  demonstrate  their  ability  to 
recruit  and  select  candidates  for 
participation  in  the  program  and 
describe  how  these  activities  will  be 
carried  out.  Applicants  should  also 
identify  cui  in-country  partner 
institution  or  institutions.  The  peutner(s) 
should  be  responsible  for  assisting  in 
the  recruitment  and  selection  of 
participants  and  for  providing  logistical 
support  for  any  in-country  activities. 

The  proposal  submitted  by  your 
organization  must  demonstrate  how 
these  activities/objectives  will  be  met. 
Your  proposal  narrative  should  also 
provide  detailed  information  on  major 
program  activities  to  be  undertaken. 
Applicants  should  have  an 
understanding  of  the  current  situation  of 
Kosovo,  and  be  willing  to  cooperate 
with  Kosovo-based  international 
organizations  as  well  as  the  U.S.  Office 
in  Pristina. 

This  office  is  interested  in  proposals 
that  enhance  institutional  relationships 
and  offer  practical  information  to 
individuals  to  assist  them  with  their 
professional  responsibilities.  The 
projects  should  also  take  into  account 
the  need  for  ongoing  sharing  of 


information,  training  and  concrete  plans 
for  self-sustainability.  Examples 
include:  A  "train  the  trainers"  model  (a 
program  that  includes  practice 
presentation  sessions,  followed  by 
activities  coordinated  and  implemented 
by  the  participants  in  Kosovo);  support 
for  in-country  training/resource  centers; 
plans  to  create  professional  networks  or 
professional  associations;  regularly 
published  newsletters;  and  ongoing 
Internet  commimication. 

Project  funding:  The  total  funding 
available  for  the  Kosovo  mayors  and 
local  leaders  project  is  approximately 
$200,000.  The  Bureau  anticipates 
awarding  one  grant  under  this  theme. 

Regional  Programs 

Media  Training 

Albania,  Bosnia-Herzegovina, 
Bulgaria,  Croatia,  Macedonia,  Serbia 
and  Montenegro — Multi-country 
projects  for  all  six  countries  only. — The 
Bureau  is  looking  for  proposals  that  will 
provide  training  for  journalists,  editors 
and  media  managers.  The  program 
should  include  an  orientation  session 
lasting  approximately  four  days;  an 
internship  assignment  of  approximately 
five  weeks  in  a  small-  to  medium-sized 
media  organization;  and  a  two-  to  three- 
day  debriefing.  Projects  should  include 
both  English-speaking  and  non-English- 
speaking  participants;  proposals  should 
clearly  describe  what  provisions  would 
be  made  for  non-English  speakers.  ECA 
will  consider  proposals  to  shorten  the 
internships  assigmnent  in  order  to 
accommodate  interpreting  services  for 
non-English  speakers.  ECA  strongly 
encourages  the  use  of  locally  hired 
interpreters.  Those  applicants  that  opt 
to  find  their  own  interpreters  should 
submit  a  budget  reflecting  those  costs 
and  should  demonstrate  in  their 
proposal  narrative  the  ability  to  , 

competently  address  interpreting 
requirements. 

Proposals  should  outline  hands-on, 
practical  internships  for  the 
participants.  A  list  of  media 
establishments  willing  to  host  the 
participants  as  well  as  tentative  letters 
of  commitment  should  be  included  in 
the  proposal.  A  sample  program 
schedule  or  outline  of  a  similar  prograin 
that  the  organization  has  conducted  in 
the  past  should  also  be  'submitted. 

Participant  Selection:  Please  note  that 
the  wiruiing  applicant  must  consult 
closely  with  the  Public  Affairs  Offices  at 
the  respective  U.S.  embassies  during 
program  implementation.  Embassies 
will  nominate  participants  for  the 
program. 

Tne  Bureau  anticipates  funding  no 
more  than  three  grants  for  this  theme. 


averaging  approximately  $180,000  each. 
There  will  be  a  total  of  approximately 
40  participants  funded  through  this 
RFGP.  Each  proposal  should 
accommodate  approximately  12-15 
participants  and  should  be  regional  in 
focus.  ECA  will  consider  proposals  that 
include  several  distinct  exchanges 
during  the  life  of  the  grant,  but  all 
exchange  groups  should  include 
participants  from  at  least  three 
countries. 

Tentative  participant  niunbers  and 
needs  are: 

Albania:  Four  participants.  English- 
speakers  only. 

Bosnia-Herzegovina:  Four 
participants.  Two  English  and  two  non- 
English  speakers. 

Bulgaria:  Five  participants. 

Croatia:  Four  participants.  English- 
speakers  only. 

Macedonia:  Twelve  participants.  Six 
English  and  six  non-English  speakers. 

Serbia  and  Montenegro:  Fourteen 
participants.  Seven  English  and  seven 
non-English  speakers. 

Once  projects  are  funded,  ECA  will 
work  with  the  grantees  to  solicit  more 
detailed  information  on  the  needs  and 
interests  of  individual  participants. 

Prevention  of  Trafficking  in  Persons  in 
Southeastern  Europe  ^ 

Albania,  Bosnia-Herzegovina,  Bulgaria, 
Croatia,  Macedonia,  Romania,  Serbia 
and  Montenegro,  Kosovo — Multi-.' 
Country  Projects  for  all  Nine  Countries/ 
Regions  Only 

Trafficking  in  persons  continues  to  be 
a  widespread  problem  in  Southeastern 
Europe  (SEE).  In  June  2002  the  United 
States  Department  of  State  released  its 
second  report  on  the  issue  of  trafficking 
in  persons  worldwide.  (Please  see  http:/ 
/www.  state.gOv/g/tip/rls/tiprpt/2002/. ) 
Many  SEE  countries  included  in  the 
study  are  classified  as  countries  tl^t 
have  not  taken  adequate  steps  to  quell 
trafficking  in  persons  or  to  recognize  the 
severity  of  the  problem.  The  need  to 
educate  and  inform  communities  and 
lawmakers  has  become  imperative  to 
prevent  trafficking  in  the  SEE  region. 

The  Bureau  seeks  proposals  that 
provide  training  to  individuals  and 
communities  in  the  SEE  region  to  help 
combat  trafficking  in  persdns.  Programs 
should  be  regional  in  focus  and  should 
include  cross-border  efforts  to  ensure 
integration  of  efforts  and  cooperation 
among  SEE  countries.  To  avoid 
duplication  of  initiatives,  applicants 
should  be  familiar  with  international 
organizations'  programs  and  indigenous 
SEE  non  governmental  organizations' 
(NGO)  programs  to  combat  trafficking. 
Applicants  should  outline  relevant 


thematic  and  regional  expertise  in  the 
proposal.  Priority  will  be  given  to 
programs  that  propose  to  reach  high-risk 
groups  where  anti-trafficking  initiatives 
have  been  limited  or  nonexistent. 
Proposals  must  include  a  timeline  for 
the  entire  grant  period,  a  schedule  for 
each  program  activity,  subcontract 
agreements,  resumes  of  trainers  and 
proposed  personnel,  and  letters  of 
support  from  SEE  and  U.S.  partners. 
Proposals  may  address  either  of  the 
themes  listed  below.  To  be  competitive, 
proposals  should  outline  how 
participants  will  be  selected. 
Participants  should  be  bora  the  SEE 
countries  listed  above  and  should  be 
afforded  networking  and  information 
sharing  opportunities  throughout  the 
grant  period.  Priority  should  be  given  to 
foreign  participants  who  have  not 
traveled  to  the  U.S.  previously. 
Language  and  interpreting  issues  should 
also  be  addressed  in  the  proposal. 
Applicants  should  expect  to  work 
closely  with  the  Public  Affairs  Sections 
of  the  U.S.  Embassies  in  SEE  on 
coordination  of  all  activities,  includii^ 
participant  selection. 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character.  Proposals  must 
demonstrate  an  understanding  of  the 
principles  behind  the  Trafficking 
Victims  Protection  Act  of  2000  (the 
"ACT")  and  current  U.S.  government 
policy,  as  expressed  through  Trafficking 
in  Persons  National  Security        •" 
Presidential  Directive  of  2/2/5/03 
{http://www.whitehouse.gov/news/ 
releases/2003/02/20030225.htmD  and 
Executive  Order  13257  {http:// 
nodis3.gsfc.nasa.gov/library/ 
displayEO.cfm?id=EO_13257 ) 

Areas  of  focus: 

(1)  Two-way  exchanges  and  training 
programs  that  may  address  public 
awareness,  victim  assistance, 
reintegration  and/or  occupational 
training. 

The  Bureau  is  seeking  two-way 
exchange  programs  that  will  educate  the 
U.S.  and  SEE  citizenries  on  the  issue  of 
trafficking.  Many  nongovernmental 
organizations  (NGOs)  in  SEE  have  been " 
confronting  the  issue  of  trafficking  and 
have  much  to  share  with  their  U.S. 
counterparts.  (Given  that  many  women 
are  now  being  trafficked  into  the  United 
States,  it  is  important  that  U.S.  relief 
and  assistance  organizations  are 
exposed  to  effective  prevention  and 
assistance  programs  in  SEE.)  SEE 
participants  in  turn  will  benefit  from 
exposing  to  U.S.  models  for  job  training 
and  life  skills  management  programs, 
peer  education  and  economic  assistance 
programs  as  well  as  models  for 
successful  advocacy  and  fundraising 
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campaigns' on  the  issue.  Participants 
may  be  leaders  of  NGOs,  associations, 
community  leaders,  teachers  and  school 
administrators  and  local  government 
officials.  Follow-up  workshops/on  site 
consultations  in  the  region  are 
encouraged  after  the  U.S. -based  training. 
Programs  may  focus  on  developing 
participants'  skills  to  establish  job 
training  programs  in  the  region,  but 
funding  may  not  be  used  for  the 
establishment  or  maintenance  of 
victims'  assistance  centers  or  equipment 
for  such  centers.  Successful  proposals 
will  offer  hands-on  training,  including 
shadowing  and  internship 
opportunities,  as  well  as  the 
development  of  public  awareness 
campaigns,  action  plans,  publications, 
web-based  information  and/or  other 
products  that  can  be  accessed  easily  by 
the  general  public  and  the  respective 
SEE  governments. 

(2)  Training  and  exchanges  for 
members  of  parliament  (particularly 
women  members),  ministry  officials, 
government  press  spokespeople  and 
local  government  officials. 

The  Bureau  welcomes  proposals  that 
will  encourage  members  of  parliament, 
ministry  officials,  government  press 
spokespeople  and  local  government 
officials  to  take  an  active  stand  against 
trafficking  in  the  SEE  region. 

Proposals  should  focus  on  how 
government  should  enforce  and/or 
improve  laws  or  national  action  plans 
against  trafficking.  Proposals  should 
outline  a  strategy  on  how  governments 
in  the  region  can  increase  information 
sharing  and  close  down  trafficking 
routes  in  the  region.  Proposals  should 
also  address  specifically  how  training 
will  encourage  cooperative  and 
complementary  efforts  between  the 
government  and  NGO  community 
regarding  the  issue.  U.S. -based 
exchanges  and  follow-up  workshops  in 
the  region  are  strongly  encouraged.  The 
Bureau  is  interested  in  results-oriented 
proposals  that  include  regional  action 
planning,  publications  and  other  work 
products  that  will  serve  to  educate 
government  officials  and  the  general 
public  in  the  SEE  region  regarding 
trafficking. 

Project  Funding 

The  total  funding  available  for 
prevention  of  trafficking  programs  is 
approximately  $500,000.  The  Bureau 
anticipates  awarding  two  or  three 
proposals  for  this  competition  averaging 
approximately  $165,00-$250,000  each. 


Anti-Comiption  and  Ethics 

Latvia,  Lithuania,  and  Estonia  (Multi- 
Country  Project  for  All  Three  Countries 
Only) 

The  Bureau  welcomes  proposals  for  a 
regional  anti-corruption  program, 
designed  to  improve  ethics  oversight 
and  management  laws  and  procedures 
in  the  Baltic  States.  The  Baltic  nations 
continue  to  struggle  against  corruption 
at  various  levels  of  society.  Government 
officials  and  law  enforcement  are  poorly 
trained  to  recognize  conflict  of  interest 
issues.  In  addition,  ethical  codes  of 
conflict  and  conflict  of  interest 
legislation  are  weak.  Unfortunately, 
influence  peddling  and  conflict  of 
interest  can  be  found  at  the  highest 
levels.  Government  employees  deal  with 
low  salaries;  difficult  working 
conditions;  lack  of  support  from 
political  leaders  and  senior 
administrators;  and  out-of-date 
equipment  and  records. 

Citizens  have  low  expectations  for 
government  service  and  can  be  inclined 
to  view  bribes  at  low  levels  or 
embezzlement,  conflicts  of  interest  and 
bribe-taking  at  high  levels  as  the  norm, 
to  be  tolerated  rather  than  fought. 
Education  is  needed  for  both  the  public 
and  civil  servants/law  enforcement  on 
what  each  can  expect  of  the  other. 

Proposals  should  outline  a  program 
that  will  train  both  Baltic  officials  and 
non-governmental  personnel  in 
government  ethics  issues  and  their 
respective  roles  in  guaranteeing 
adherence  to  high  standards  of 
government  ethics.  The  overall 
objectives  of  proposed  programs  should 
be  to  improve  ethics  oversight  and 
management  laws,  policies,  procedures 
and  institutions  in  the  Baltic  states; 
increase  public  confidence  in 
governmental  institutions  by  training 
Baltic  officials  and  non^govemmental 
entities  in  government  ethics  issues  as 
well  as  the  role  and  res|X)nsibility  of 
private  citizens,  the  media  and  the 
academic  community  in  guaranteeing 
high  standards  of  government  ethics. 

Target  populations  for  these  programs 
include:  members  of  Parliament, 
parliament  staff  and  law  enforcement 
officers  responsible  for  enforcing 
conflict  of  interest/corruption 
legislation,  national  and  municipal 
officials,  government  and  civics 
professors  from  universities,  NGO 
leaders,  and  media  representatives. 
Proposals  should  describe  a  program 
that  engages  participants  in  relevant 
ethics  issues,  including  the  role  of 
public  ethics  in  a  democratic  society, 
ethics  responsibilities  for  government 
officials,  and  the  role  of  NGOs  in 


monitoring  public  ethics  and 
corruption. 

EGA  is  looking  for  programs  that 
include  a  mix  of  participants  from 
different  governmental  and  non- 
governmental institutions  to  ensure 
sharing  of  diverse  experiences  and  build 
mutual  understanding  of  common 
public  ethics  standards.  Travel  in  both 
directions,  including  a  hands-on,  U.S.- 
based  program  with  a  train-the-trainer 
component,  should  be  proposed. 
Continuous  communication,  mentoring, 
and  consultations  between  overseas 
participants  and  trainers/mentors, 
should  be  described  in  detail  and 
conducted  throughout  the  life  of  the 
grant.  Overseas,  programs  should  be 
conducted  in  the  form  of  short  courses 
and  include  an  appropriate  public 
relations  component  (developed  in 
coordination  with  U.S.  embassies),  to 
highlight  the  importance  of  anti- 
corruption  efforts.  Proposals  should 
include  a  progranuning  element  that 
will  bring  participants  from  all  three 
countries  together  to  increase  the 
program's  regional  impact. 

Project  funding:  The  total  funding 
available  for  prevention  of  frafficking 
programs  is  approximately  $200,000. 
The  Bureau  anticipates  awarding  one 
grant  for  this  topic. 

Overall  Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire  • 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
cqpjponent,  phase,  location,  or  activity 
to  provide  clarification.  Please  refer  to 
the  Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Since  Bureau  grant  assistance 
constitutes  only  a  portion  of  total 
project  funding,  proposals  should  list 
and  provide  evidence  of  other 
anticipated  sources  of  financial  and  in- 
kind  support.  While  there  is  no 
minimum  requirement,  applicants  are 
encouraged  to  provide  cost  sharing  to 
the  fullest  extent  possible.  State 
Department  Review  Panels  will  consider 
cost  sharing  seriously  when  evaluating 
all  proposals. 

Tne  following  program  costs  are 
eligible  for  funding  consideration: 

1 .  Travel  Costs.  International  and 
domestic  airfares  (per  the  Fly  America 
Act),  transit  costs,  ground  transportation 


costs,  and  visas  for  U.S.  participants  (J- 
1  visas  for  Bureau-supported 
participants  from  Eurasia  to  travel  to  the 
U.S.  are  issued  at  no  charge). 

2.  Per  Diem.  For  U.S.-based 
programming,  organizations  should  use 
the  published  Federal  per  diem  rates  for 
individual  U.S.  cities.  For  activities  in 
Europe/Eurasia,  the  Bureau  strongly 
encourages  applicants  to  budget  realistic 
costs  that  reflect  the  local  economy. 
Domestic  per  diem  rates  may  be 
accessed  at:  http:// 

www.policyworks.gov/  and  foreign  per 
diem  rates  can  be  accessed  at:  http:// 
www.state.gov/www/perdiems/ 
index.html. 

3.  Interpreters.  Local  interpreters  with 
adequate  skills  and  experience  may  be 
used  for  program  activities.  The  Bureau 
strongly  encourages  applicants  to  use 
local  interpreters.  Salary  costs  for  local 
interpreters  must  be  included  in  the 
budget.  Costs  associated  with  using 
their  services  may  not  exceed  rates  for 
U.S.  Department  of  State  interpreters. 
Typically,  one  interpreter  is  provided 
for  every  four  visitors  who  require 
interpreting,  with  a  minimum  of  two 
interpreters.  Bureau  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
U.S.  Department  of  State  Interpreters 
may  be  used  if  local  interpreters  are  not 
available.  Proposal  budgets  should 
contain  a  flat  $170/day  per  diem  for 
each  U.S.  Department  of  State 
interpreter,  as  well  as  home-program- 
home  air  transportation  of  $400  per 
interpreter,  reimbursements  for  taxi 
fares,  plus  any  other  transportation 
expenses  during  the  program.  Salary 
expenses  are  covered  centrally  and 
should  not  be  part  of  an  applicant's 
proposed  budget. 

4.  Book  ana  cultural  allowance. 
Foreign  participants  are  entitled  to  a 
one-time  cultural  allowance  of  $150  per 
person,  plus  a  book  allowance  of  $50. 
Interpreters  should  be  reimbursed  up  to 
$150  for  expenses  when  they  escort 
participants  to  cultvual  events.  U.S. 
program  staff,  trainers  or  participants 
are  not  eligible  to  receive  these  benefits. 

5.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Daily  honoraria 
cannot  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal.  Subcontracts 
should  be  itemized  in  the  budget. 

6.  Room  rental.  Room  rental  miay  not 

exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 


The  Bureau  strongly  discourages  the  use 
of  automatic  translation  software  for  the 
preparation  of  training  materials  or  any 
information  distributed  to  the  group  of 
participants  or  network  of  organizations. 
Costs  for  high-quality  translation  of 
materials  should  be  anticipated  and 
included  in  the  budget.  Grantee 
organizations  should  expect  to  submit  a 
copy  of  all  program  materials  to  the 
Bureau. 

8.  Equipment.  Proposals  may  contain 
costs  to  purchase  equipment  for  Eurasia- 
based  programming  such  as  computers, 
fax  machines  and  copy  machines.  Costs 
for  furniture  are  not  allowed.  Equipment 
costs  must  be  kept  to  a  minimimi. 

9.  Working  meal.  Only  one  working 
meal  may  be  provided  during  the 
program.  Per  capita  costs  may  not 
exceed  $5-8  for  a  lunch  and  $14-20  for 
a  dinner,  excluding  room  rental. 

The  number  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two-to-one.  hxterpreters  must 
be  included  as  participants. 

10.  Return  travel  allowance.  A  return 
travel  allowance  of  $70  for  each  foreign 
participant  may  be  included  in  the 
budget.  The  allowance  may  be  used  for 
incidental  expenses  inciuxed  during 
international  travel. 

11.  Health  Insurance.  Foreign 
participants  will  be  covered  under  the 
terms  of  a  Bureau-sponsored  health 
insurance  policy.  The  premium  is  paid 
by  the  Bureau  directly  to  the  insurance 
company.  Applicants  are  permitted  to 
include  costs  for  travel  insurance  for 
U.S.  participants  in  the  budget. 

12.  Wire  transfer  fees.  When 
necessary,  applicants  may  include  costs 
to  transfer  funds  to  partner 
organizations  overseas. 

13.  Administrative  Costs.  Costs 
necessary  for  the  eff^ective 
administration  of  the  program  may 
include  salaries  for  grantee  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  Application  Package. 
While  there  is  no  rigid  ratio  of 
administrative  to  program  costs,  priority 
will  be  given  to  proposals  whose 
administrative  costs  are  less  than 
twenty-five  (25)  per  cent  of  the  total 
requested  from  the  Biu^au.  Proposals 
should  show  strong  administrative  cost- 
sharing  contributions  from  the 
applicant,  the  in-country  partner  and 
other  sources. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Biueau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Friday,  May  9,  2003.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 


date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

AppUcants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  twelve  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA— 44.  Bureau  of ' 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C/EUR-03-39.  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.<  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encoiu-aged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
"suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultiu^l 
exchange  in  countries  whose  people  do 
not  fully  enjoy  ft«edom  and  democracy, 
"the  Bureau"  shall  take  appropriate 
steps  to  provide  opportuinities  for 
participation  in  such  programs  to 
human  rights  and  democracy  leaders  of 
such  countries."  Public  Law  106 — 113 
requires  that  the  governments  of  the 
countries  described  above  do  not  have 
inappropriate  influence  in  the  selection 
process.  Proposals  should  reflect 
advancement  of  these  goals  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office  as  well  as  the  Public 
Diplomacy  section  overseas,  where  , 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
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reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  resides  with  the  Bureau's  Grants 
Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Program  Planning  and  Ability  to 
Achieve  Program  Objectives:  Program 
objectives  should  be  stated  clearly  and 
should  reflect  the  applicant's  expertise 
in  the  subject  area  and  region. 
Objectives  should  respond  to  the 
priority  topics  in  this  announcement 
and  should  relate  to  the  current 
conditions  in  the  target  countries.  A 
detailed  agenda  and  relevant  work  plan 
should  explain  how  objectives  will  be 
achieved  and  should  include  a  timetable 
for  completion  of  major  tasks.  The 
substance  of  workshops,  internships, 
seminars  and/or  consulting  should  be 
described  in  detail.  Sample  training 
schedules  should  be  outlined. 
Responsibilities  of  in-country  partners 
should  be  clearly  described. 

2.  Institutional  Capacity:  The 
proposal  should  include  (1)  the  U.S. 
institution's  mission  and  date  of 
establishment  (2)  detailed  information 
about  the  in-country  partner 
institution's  capacity  and  the  history  of 
the  U.S.  and  in-country  partnership  (3) 
an  outline  of  prior  awards — U.S. 
government  and  private  support 
received  for  the  target  theme/region  (4) 
descriptions  of  experienced  staff 
members  who  will  implement  the 
program.  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program's  goals.  The  proposal  should 
reflect  the  institution's  expertise  in  the 
subject  area  and  knowledge  of  the 
conditions  in  the  target  country. 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

3.  Cost  Effectiveness  and  Cost 
Sharing:  Overhead  and  administrative 
costs  for  the  proposal,  including 
salaries,  honoraria  and  subcontracts  for 


services,  should  be  kept  to  a  minimum. 
Priority  will  be  given  to  proposals 
whose  administrative  costs  are  less  than 
twenty-five  (25)  per  cent  of  the  total 
funds  requested  from  the  Bureau. 
Applicants  are  encouraged  to  cost  share 
a  portion  of  overhead  and 
administrative  expenses.  Cost-sharing, 
including  contributions  from  the 
applicant,  the  in-country  partner,  and 
other  sources  should  be  included  in  the 
budget  request. 

4.  Support  o/DiVersi/y:  Proposals    . 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venues  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 
Applicants  should  refer  to  the  Bureau's 
Diversity,  Freedom  and  Democracy 
Guidelines  in  the  Proposal  Submission 
Instructions  (PSI). 

5.  Follow-on  i4cfiVifjes;  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
financial  support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events.  , 

6.  Evaluation:  Proposals  should 
include  a  detailed  plan  to  monitor  and 
evaluate  the  program.  A  draft  survey 
questionnaire  plus  a  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  should  be 
included.  Successful  applicants  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  concludes 
or  on  a  quarterly  basis,  whichever  is  less 
frequent. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  knowrn  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanc^ing 
between  the  people  of  the  United  States 
and"  the  people  of  other  countries  *   *   * ; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation.  The  funding  authority  for 
this  program  is  provided  through  the 


Support  for  East  European  Democracies 
(SEED)  Act  of  1989. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  March  6.  200.1. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs. 
Department  of  State. 
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DEPARTMENT  OF  STATE 
(Public  Notice  4296] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Fulbrlght  Teacher  and  Administrator 
Exchange  Program 

SUMIMARY:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs  (EGA) 
announces  an  open  competition  to 
administer  the  Fulbright  Teacher  and 
Administrator  Exchange  Program. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals. 

Program  Information 

Overview:  The  Fulbright  Teacher  and 
Administrator  Program  provides 
opportunities  for  elementary  and 
secondary  teachers,  administrators,  and 
other  school  or  community  college 
faculty  to  participate  in  direct 
exchanges  of  positions  with  colleagues 
from  other  countries  for  six  weeks,  a 
semester,  or  a  full  academic  year. 

The  program  provides  a  rich 
professional  growth  opportunity  while 
enhancing  mutual  understanding  among 
foreign  and  U.S.  teachers, 
administrators,  their  students,  and  host 


communities.  The  major  program 
components  include  alirnmi  relations, 
recruitment  and  outreach,  participant 
matching,  orientation  of  U.S.  and 
foreign  participants,  administration  of 
training  and  professional  meeting 
programs  of  the  Fall  and  Spring 
workshops,  and  monitoring  and 
evaluation  protocols.  The  cooperating 
agency  must  maintain  a  flexible 
approach  in  response  to  changing 
program  needs  and  priorities.  Effective 
and  direct  communications  between  the 
cooperating  agency  and  ECA's  Teacher 
Exchange  Branch  will  be  necessary  at  all 
times.  Consequently,  the  cooperating 
agency  is  required  to  have  a 
Washington,  D.C.-based  office  to 
facilitate  communication.  A  detailed 
listing  of  responsibilities  is  provided  in 
the  Project  Objectives,  Goals,  and 
Implementation  (POGI)  document  and 
should  be  consulted  in  preparing  the 
proposal. 

Alumni  Development 

Alvunni  program  initiatives  should 
emphasize  the  development  of  the 
program's  alumni  groups  throughout  the 
United  States.  The  cooperating  agency 
will  provide  support  to  individual  U.S. 
alumni  and  assist  them  in  developing 
their  respective  alumni  groups.  Alumni 
groups  may  develop  small  projects 
funded  through  this  grant  to  enhance 
the  program,  such  as  school-to-school 
partnerships,  etc.  In  addition,  data 
collection  and  operation  of  a  database  of 
grantees  and  alumni,  with  subject  fields 
defined  by  the  Branch,  will  be  required, 
and  must  be  compatible  with  the 
Bureau's  Academic  Exchange 
Information  System  dbase  (AEIS). 

Recruitment  and  Outreach 

The  cooperating  agency  is  responsible 
for  recruitment  of  U.S.  program 
participants  (teachers  and 
administrators)  through  a  nation-wide 
recruitment  campaign.  Selection  is 
based  on  teachers'  and  administrators* 
professional  background  and  leadership 
potential.  Foreign  exchange  participants 
are  recruited  and  nominated  by  U.S. 
embassies  or  overseas  Fulbright 
Commissions.  To  qualify  for  the 
program,  applicants  must  have  a 
minimum  of  three  years  professional 
experience,  hold  an  equivalent  full-time 
teaching  position  and  a  Bachelor's 
degree  or  higher,  and  be  fluent  in 
English. 

"The  cooperating  agency  will  submit  a 
yearly  recruitment  and  outreach  plan  to 
the  Branch  and  will  be  responsible  for 
all  recruitment  activities  including 
attendance  at  conferences,  mass 
mailings  of  promotional  materials, 
responses  to  general  inquires,  web  site 


development,  and  creating  and  updating 
handbooks. 

Matching 

The  cooperating  agency  forwards  all 
U.S.  candidates  who  are  interviewed  by 
volxmteer  peer  review  committees.  After 
that  step  the  U.S.  applicants  are 
matched  with  foreign  partners  whose 
professional  and  personal  backgrounds 
are  congruent  with  the  backgrounds  of 
their  American  partners.  For  example, 
elementary  teachers  are  matched  with 
elementary  teachers  and  secondary 
school  math  teachers  with  like 
professional  coimterparts  in  an  eligible 
foreign  coimtry.  The  cooperating  agency 
simultaneously  forwards  candidate 
dossiers  to  over  30  countries  for 
consideration.  The  dossiers  are 
evaluated  and  matched  by  overseas 
counterparts,  such  as  the  Fulbright 
Commission,  the  public  affairs  section 
of  the  U.S.  Embassy,  or  an  in-country 
hosting  organization,  depending  upon 
the  circumstances  in  country.  All  final 
matches  must  be  mutually  agreed  upon 
by  all  U.S.  and  overseas  counterparts. 
The  Teacher  Exchange  Branch  will  play 
a  coordinating  role  in  this  process  and 
liaise  between  the  U.S.  cooperating 
agency  and  the  overseas  counterpart. 

Professional  Meeting  Program 

Regional  meetings  for  foreign  teachers 
participating  in  the  program  are  held  at 
seven  locations  in  the  United  States  in 
the  Fall  of  each  academic  year  and  are 
designed  to  stimulate  the  teachers  to 
discuss  and  think  through  the 
challenges  of  adjusting  to  teaching  and 
living  in  the  United  States  In  addition. 
Spring  meetings  are  hfeld  in  12  to  15 
regional  sites  in  the  United  States,  to 
debrief  the  foreign  teachers  as  well  as 
prepare  them  for  re-ei^try  to  their  home 
countries.  U.S.  teachers  selected  for  the 
upcoming  program  year  will  also  attend 
the  Spring  meetings  in  preparation  for 
their  overseas  exchange.  The 
cooperating  agency  will  be  responsible 
for  obtaining  local  administrative  and 
program  support  for  both  Fall  and 
Spring  meetings  and  will  assist  in 
staffing  a  portion  of  the  meetings. 

Orientation 

Approximately  530  U.S.  and  foreign 
Fulbright  Teacher  Exchange  Program 
participants  and  their  family  members 
attend  an  orientation  program  in 
Washington,  DC  in  the  Summer,  prior  to 
their  exchange  year.  The  orientation 
will  provide  the  participants  with 
opportvmities  to  meet  one-on-one  prior 
to  their  reciprocal  exchanges.  The 
cooperating  agency  will  organize  the 
orientation;  activities  include  formal 
presentations  and  workshops  on 


educational  and  cross-cultural  issues 
that  will  help  prepare  participants  for 
their  year  or  semester  abroad. 

Monitoring 

During  the  academic  year,  the 
cooperating  agency  monitors  the 
professional  and  personal  well-being  of 
the  foreign  teachers.  Staff  members  from 
the  cooperating  organization  monitor 
the  performance  of  participants  and 
coimsel  foreign  participants,  if  needed, 
at  the  Fall  and  Spring  meetings.  The 
cooperating  agency  will  staff  a  full-time 
position  solely  for  monitoring  end 
supporting  programj^articipants.  The 
cooperating  agency  consults  with 
Branch  staff  and  provides  vmtten 
reports  on  any  issue  that  ipay  adversely 
affect  an  exchange  or  the  program  in 
general. 

Other  Administrative  Support 

The  cooperating  agency  is  expected  to 
provide  ejctensive  support  to  the 
Teacher  and  Administrator  Exchange 
Program.  Bi-monthly  meetings,  and 
other  meetings  pertaining  to  the  grant's 
core  program  components,  will  be  held 
between  the  Branch  and  the  cooperating 
agency  on  a  regular  basis.  The 
cooperating  agency  will  also  be 
responsible  for  maintaining  telephone, 
e-mail,  and  fax  communications  with 
appropriate  Branch  and  EGA  staff.  Othw 
administrative  services  to  be  provided 
by  the  cooperating  agency  include: 
paying  stipends  to  and  withholding 
taxes  for  selected  foreign  grantees;  and 
supporting  special  projects. 

Evaluation 

The  cooperating  agency  will  be 
responsible  for  developing,  collecting, 
analyzing,  and  disseminating  means  of 
participant  Evaluation  for  workshops 
and  the  orientation,  and  developing  a 
simunative  program  evaluation  at  the 
end  of  each  academic  yeeu.  The 
evaluation  of  these  activities  will 
include,  but  not  be  limited  to,  an 
assessment  of  the  effectiveness  of  each 
of  the  program  components  and  may 
include  suggestions  for  program 
improvement  and  innovation.  • 

Guidelines 

Pending  availability  of  funds,  the 
grant  will  begin  on  October  1,  2003  and 
will  run  through  September  30,  2006. 
The  administrative  portion  of  the  graiit 
will  only  cover  October  1,  2003  to 
September  30,  2004.  U.S.  program 
participants  will  be  recruited 
nationwide  and  from  the  full  range  of 
the  teaching  profession  from  primary  to 
the  commimity  college  level.  The 
cooperating  agency  will  also  provide 
support  for  approximately  175  foreign 
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teachers  and  administrators  from 
approximately  30  countries.  Contingent 
upon  satisfactory  performance  based  on 
annual  reviews,  the  Bureau  intends  to 
renew  the  award  each  year  for  a  period 
of  not  less  than  four  additional  years. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further 
information. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  in  the  amount  of  $2.3  million  to 
support  program  and  administrative 
costs  required  to  implement  this 
program.  Bureau  grant  guidelines 
require  that  organizations  with  less  than 
four  years  experience  in  conducting 
international  exchanges  be  limited  to 
S60,000  in  Bureau  funding.  Therefore, 
organizations  that  cannot  demonstrate  at 
least  four  years  experience  in 
conducting  international  exchanges  are 
ineligible  to  apply  under  this 
competition.  The  Bureau  encourages 
applicants  to  provide  maximum  levels 
of  cost-sharing  and  funding  from  private 
sources  in  support  of  its  programs. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Please  refer  to 
the  Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/X- 
04-01. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Global  Educational  Programs, 
ECA/A/S/X,  Room  Number  349,  U.S. 
Department  of  State,  SA-44,  301  4th 
Street,  SW.,  Washington,  DC  20547,  202 
619-^555  or  fax  202  401-1433, 
mpizarro@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Senior  Program  Officer  Mary  Lou 
Johnson-Pizarro  on  all  other  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 


To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  irom.  the 
Bureau's  Web  site  at  http:// 
exchanges.  state.gov/education/RFGPs. 
Please  read  all  information  before 
dowmloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  May  2, 
2003.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicemts  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/S/X-04-01,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries.". 

Public  Law  106 — 113  requires  that  the 
governments  of  the  coimtries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 


Adherence  to  All  Regulations 
Governing  the  J  Visa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regidations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  The  Grantee  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD— SA-44, 
Room  734.  301  4th  Street,  SW., 
Washington,  DC  20547,  Telephone: 
(202)  401-9810,  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office  and  will  be  subject  to 
compliance  with  Federal  and  Bureau 
regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  cooperative  agreement  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  and  Clarity  of  the  Program 
planning:  Proposals  should  exhibit 
originality,  substance,  precision,  and 


relevance  to  the  Bureau's  mission. 
Detailed  agenda  and  relevant  work  plan 
should  demonstrate  substantive 
undertakings  and  logistical  capacity. 
Agenda  and  plan  should  adhere  to  the 
program  overview  and  guidelines 
described  above. 

2.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  evaluation)  and  program 
content  (orientation,  workshops  and 
wrap-up  sessions,  resource  materials 
and  follow-up  activities). 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Institutional  Capacityi  Proposed 
personnel  and  institutional  resoiut:es 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
program  planning  and  implementation, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements. 

5.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  are 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

6.  Cost-effectiveness  and  Cost-sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost  sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 


with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  March  5,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary;  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

[FR  Doc.  03-5762  Filed  3-12-03;  8:45  am] 
BILUNG  CODE  4710-05-P  < 


DEPARTMENT  OF  ST^TE 
[Public  Notice  4270] 

Notice  of  Meeting:  United  States 
International  Telecommunication 
Advisory  Committee  Preparations  for 
ITU  Development  Sector  Meetings 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommimication  Advisory 
Committee  (ITAC).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  pohcy,  technical  and  operational 
issues  with  respect  to  international 
teleconununications  standardization 
bodies  such  as  the  International 
Telecommunication  Union.  The  ITAC 
for  ITU-T  Study  Group  3  will  meet  from 
2-4  pm  March  19  at  the  Federal 
Communications  Commission;  ITAC  for 
ITU-T  TSAG  will  meet  March  26  from 
9:30-4  pm  at  INTELSAT  (3400 
International  IDrive,  NW.,  Washington, 
DC,  7th  Floor. 


Press  of  business  and  recent  weather 
delays  and  closing  has  been  the  cause  of 
short  notice. 

Dated:  March  7,  2003. 
Marian  Gordon, 

Director.  Telecommunication  Development, 
Department  of  State. 

(FR  Doc.  03-6082  Filed  3-12-03;  8:45  am)      * 
BILLMG  CODE  471 0-4S-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Initiation 
of  Environmental  Review  of  Australia 
Free  Trade  Negotiations;  Public 
Comments  on  Scope  of  Environmental 
Review 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  NoUce  and  request  for 
comments. 

SUMMARY:  This  publication  gives  notice 
that,  pursuant  to  the  Trade  Act  of  2002, 
and  consistent  with  Executive  Order 
13141 (64  FR  63169)  (Nov. 18, 1999) 
and  its  implementing  guidelines  (65  FR 
79442),  the  Office  of  the  United  States 
Trade  Representative  (USTR).  through" 
the  Trade  Policy  Staff  Committee 
(TPSC),  is  initiating  an  environmental 
review  of  the  proposed  United  States- 
Australia  Free  Trade  Agreement.  The 
TPSC  is  requesting  written  comments 
from  the  public  on  what  should  be 
included  in  the  scope  of  the 
environmental  review,  including  the 
potential  environmental  effects  that 
might  flow  from  the  free  trade 
agreement  and  the  potential 
implications  for  U.S.  environmental 
laws  and  regulations,  and  identification 
of  complementarities  between  trade  and 
environmental  objectives  such  as  the 
promotion  of  sustainable  development. 
The  TPSC  also  welcomes  public  views 
on  appropriate  methodologies  and 
soiux;es  of  data  for  conducting  the 
review.  Persons  submitting  written 
comments  should  provide  as  much 
detail  as  possible  on  the  degree  to  which 
the  subject  matter  they  propose  for 
inclusion  in  the  review  may  raise 
significant  environmental  issues  in  the 
context  of  the  negotiation. 
DATES:  Public  comments  should  be 
received  no  later  than  April  30,  2003. 
ADDRESSES:  Submissions  by  electronic 
mail:  FR0072@ustr.gov. 

Submissions  by  facsimile:  Gloria 
Blue,  Executive  Secretary,  Trade  Policy 
Staff  Committee,  at  (202)  395-6143. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
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Executive  Secretary,  TPSC,  Office  of  the 
USTR,  1724  F  Street,  NW..  Washington. 
DC  20508.  telephone  (202)  395-3475. 
Questions  concerning  the 
environmental  review  should  be 
addressed  to  David  J.  Brooks. 
Environment  and  Natural  Resources 
Section.  USTR,  telephone  (202)  395- 
7320. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  Information 

On  November  13.  2002,  in  accordance 
with  section  2104(a)(1)  of  the  Trade  Act 
of  2002.  the  Untied  States  Trade 
Representative.  Ambassador  Robert  B. 
Zoellick.  notified  Congress  of  the 
President's  intent  to  enter  into  trade 
negotiations  with  Australia. 
Ambassador  Zoellick  outlined  specific 
U.S.  objectives  for  these  negotiations  in 
the  notiBcation  letters  to  Congress. 
Copies  of  the  letters  are  available  at 
http://www.  ustr.gov/releases/2002/ 1 1  / 
2002-ll-13-australia-hastert.PDF  And 
http://ww.ustr.gov/reIeases/2002/ll/ 
2002-1113austraIia-byrd.PDF). 

The  TPSC  invited  the  public  to 
provide  written  comments  and/or  oral 
testimony  at  a  public  hearing  that  took 
place  on  Januar>'  15,  2003,  to  assist 
USTR  in  amplifying  and  clarifying 
negotiating  objectives  for  the  proposed 
FTA  and  to  provide  advice  on  how 
specific  goods  and  services  and  other 
matters  should  be  treated  under  the 
proposed  agreement  (67  FR  76431). 

Two-way  trade  between  the  United 
States  and  Australia  has  grown 
significantly  in  the  past  decade,  and 
totaled  more  than  $19  billion  in  2001. 
The  increased  access  to  Australia's 
market  that  an  FTA  would  provide 
would  further  boost  trade  in  both  goods 
and  services,  enhancing  employment 
opportunities  in  both  countries.  An  FTA 
also  would  encourage  additional  foreign 
investment  between  the  United  States 
and  Australia.  A  free  trade  agreement 
with  Australia  would  further  deepen  the 
already  close  cooperation  between  the 
United  States  and  Australia  in 
advancing  objectives  for  multilateral 
negotiations  currently  underway  in  the 
World  Trade  organization  (WTO). 

2.  Enviroiunental  Review 

USTR.  through  the  TPSC.  will 
perform  an  environmental  review  of  the 
agreement  pursuant  to  the  Trade  Act  of 
2002  and  consistent  with  Executive 
Order  13141  (64  FR  63169)  and  its 
implementing  guidelines  (65  FR  79442). 

Environmental  reviews  are  used  to 
identiiy  potentially  significant, 
reasonable  foreseeable  environmental 
impacts  (both  positive  and  negative), 
and  information  from  the  review  can 


help  facilitate  consideration  of 
appropriate  responses  where  impacts 
are  identified.  Reviews  address 
potential  environmental  impacts  of  the 
proposed  agreement  and  potential 
implications  for  environmental  laws 
and  regulations.  The  focus  of  the  review 
is  on  impacts  in  the  United  States, 
although  global  and  transboundary 
impacts  may  be  considered,  where 
appropriate  and  prudent. 

3.  Requirements  for  Submissions 

In  order  to  facilitate  prompt 
processing  of  submissions.  USTR 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this, 
notice. 

Persons  making  submission  by  e-mail 
should  use  the  following  subject  line: 
"United  States— Australia  FTA 
Environmental  Review"  followed  by 
"Written  Comments."  Documents 
should  be  submitted  as  either 
WordPerfect.  MSWord.  or  text  (.TXT) 
files.  Supporting  documentation 
submitted  as  spreadsheets  are 
acceptable  as  Quattro  Pro  or  Excel.  For 
any  document  containing  business 
confidential  information  submitted 
electronically,  the  file  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC-",  and  the 
file  name  of  the  public  version  should 
begin  with  the  characters  "P-".  The 
"P-"  or  "BC-"  should  be  followed  by  the 
name  of  the  submitter.  Persons  who 
make  submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  submitted  in 
response  to  this  request  will  be  placed 
in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5.  except 
business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Business  confidential  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
of  each  page,  including  any  cover  letter 
or  cover  page,  and  must  be  accompanied 
by  a  nonconfidential  summary  of  the 
confidential  information.  All  public 
documents  and  nonconfidential 
summaries  shall  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
public,  by  appointment  only,  from  10 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday.  An 
appointment  to  review  the  file  must  be 


scheduled  at  least  48  hours  in  advance 
and  may  be  made  by  calling  (202)  395- 
6186. 

USTR  also  welcomes  and  will  take 
into  account  the  public  comments  on 
Australia  FTA  environmental  issues 
submitted  in  response  to  a  previous 
notice — the  Federal  Register  notice 
dated  December  12,  2002  (67  FR 
76431) — requesting  comments  from  the 
public  to  assist  USTR  in  formulating 
positions  and  proposals  with  respect  to 
all  aspects  of  the  negotiations,  including 
environmental  issues.  These  comments 
will  also  be  made  available  for  public 
inspection. 

General  information  concerning  the 
Office  of  the  United  States  Trade 
Representative  may  be  obtained  by 
accessing  its  Internet  website  {http:// 
www.ustr.gov). 

Carmen  Suro-Bredie, 

Chair,  Trade  Pohcy  Staff  Committee. 

[PR  Doc.  0.3-5990  Filed  3-12-03;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Initiation 
of  Environmental  Review  of  Free  Trade 
Negotiations  with  the  Southern  African 
Customs  Union;  Public  Comments  on 
Scope  of  Environmental  Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  request  for 
comments. 

i 

summary:  This  publication  gives  notice 
that,  pursuant  to  the  Trade  Act  of  2002, 
and  consistent  with  Executive  Order 
13141 (64  FR  63169)  (Nov. 18, 1999) 
and  its  implementing  guidelines  (65  FR 
79442),  the  Office  of  the  United  States 
Trade  Representative  (USTR),  through 
the  Trade  Policy  Staff  Committee 
(TPSC),  is  initiating  an  environmental 
review  of  the  proposed  United  States- 
Southern  African  Customs  Union  Free 
Trade  Agreement  (U.S-SACU  FTA).  The 
TPSC  is  requesting  written  comments 
from  the  public  on  what  should  be 
included  in  the  scope  of  the 
environmental  review,  including  the 
potential  environmental  effects  that 
might  flow  from  the  free  trade 
agreement  and  the  potential 
implications  for  U.S.  environmental 
laws  and  regulations,  and  identification 
of  complementarities  between  trade  and 
environmental  objectives  such  as  the 
promotion  of  sustainable  development. 
The  TPSC  also  welcomes  public  views 
on  appropriate  methodologies  and 
sources  of  data  for  conducting  the 
review.  Persons  submitting  written 


conunents  should  provide  as  much 
detail  as  possible  on  the  degree  to  which 
the  subject  matter  they  propose  for 
inclusion  in  the  review  may  raise 
significant  environmental  issues  in  the 
context  of  the  negotiation. 
DATE:  Public  comments  should  be 
received  no  later  than  April  30,  2003. 
ADDRESSES:  Submissions  by  electronic 
mail; 

FR0073@ustr.gov. 

Submissions  by  facsimile:  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  at  (202)  395-6143. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  -TPSC,  Office  of  the 
USTR,  1724  F  Street,  NW.,  Washington, 
DC  20508,  telephone  (202)  395-3475. 
Questions  concerning  the 
environmental  review  should  be 
addressed  to  David  J.  Brooks. 
Environment  and  Natiu^al  Resources 
Section,  USTR,  telephone  (202)  395- 
7320. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

On  November  4,  2002,  in  accordance 
with  section  2104(a)(1)  of  the  Trade  Act 
of  2002,  the  United  States  Trade 
Representative,  Ambassador  Robert  B. 
Zoellick,  notified  Congress  of  the 
President's  intent  to  enter  into  trade 
negotiations  with  the  member  nations  of 
the  Southern  African  Customs  Union 
(SACU):  Botswana,  Lesotho,  Namibia, 
South  Africa,  and  Swaziland. 
Ambassador  Zoellick  outlined  specific 
U.S.  objectives  for  these  negotiations  in 
the  notification  letters  to  Congress. 
Copies  of  the  letters  are  available  at 
http:/ /www.  ustr.gov/releases/ 2002/1 1  / 
2002-ll-04-SACU-byrd.PDF  and  http:/ 
/www.  ustr.gov/releases/2002/1 1  /2002- 
1  l-04-SACU-hastert.PDF. 

The  TPSC  invited  the  public  to 
provide  written' conunents  and/or  oral 
testimony  at  a  public  hearing  that  took 
place  on  December  16,  2002,  to  assist 
USTR  in  amplifying  and  clarifying 
negotiating  objectives  for  the  proposed 
FTA  and  to  provide  advice  on  how 
specific  goods  and  services  and  other 
matters  should  be  treated  under  the 
proposed  agreement  (67  FR  69295). 

A  free  trade  agreement  with  SACU 
would  deepen  economic  and  political 
ties  to  sub-Saharan  Africa  and  lend 
moment\im  to  development  efforts  for 
the  region.  SACU  is  the  largest  U.S. 
export  market  in  sub-Saharah  Africa, 
accoimting  for  approximately  $3.1 
bilUon  in  exports  in  2001.  Total  two- 
way  trade  in  goods  between  the  United 
States  and  the  member  countries  of 
SACU  totaled  $7.9  billion  in  2001. 


Leading  U.S.  exports  to  SACU  include 
machinery  and  equipment,  aircraft, 
vehicles,  chemic^s,  plastics  and 
agricultural  products.  Leading  U.S. 
imports  from  SACU  include  vehicles, 
minerals,  precious  stones  and  metals, 
iron  and  steel  products,  and  apparel. 

2.  Environmental  Review 

USTR,  through  the  TPSC,  will 
perform  an  environmental  review  of  the 
agreement  pursuant  to  the  Trade  Act  of 
2002  and  consistent  with  Executive 
Order  13141  (64  FR  63169)  and  its 
implementing  guidelines  (65  FR  79442). 

Environmental  reviews  are  used  to 
identify  potentially  significant, 
reasonably  foreseeable  envfronmental 
impacts  (both  positive  and  negative), 
and  information  from  the  review  can 
help  facilitate  consideration  of 
appropriate  responses  where  impacts 
are  identified.  Reviews  address 
potential  enviroiunental  impacts  of  the 
proposed  agreement  and  potential 
implications  for  envionmental  laws  and 
regulations.  The  focus  of  the  review  is 
on  impacts  in  the  United  States, 
although  global  and  transboundary 
impacts  may  be  considered,  where 
appropriate  and  prudent. 

3.  Requirements  for  Submissions 

In  order  to  facilitate  prompt 
processing  of  submissions,  USTR 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this 
notice. 

Persons  making  submissions  by  e- 
mail  should  use  the  following  subject 
fine;  "U.S.-SACU  FTA  Environmental 
Review"  followed  by  "Written 
Conunents."  Documents  should  be 
'  submitted  as  either  WordPerfect, 
MSWord,  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  shoiUd  begin  with 
the  characters  "P-".  The  "P-"  or  "BC-" 
should  be  followed  by  the  name  of  the 
submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  conunents  submitted  in 
response  to  this  request  will  be  placed 
in  a  file  open  to  public  inspection 


pursuant  to  15  CFR  2003.5,  except 
business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Business  confidential  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"BUSINESS  CONFIDENnAL"  at  the  top 
of  each  page,  including  any  cover  letter 
or  cover  page,  and  must  be  accompanied 
by  a  nonconfidential  summary  of  the 
confidential  information.  All  public 
documents  and  nonconfidential 
sununaries  shall  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
public,  by  appointment  only,  from  10 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday.  An 
appointment  to  review  the  file  must  be 
scheduled  at  least  48  hours  in  advance 
and  may  be  made  by  calling  (202)  395- 
6186. 

USTR  also  welcomes  and  will  take 
into  accoimt  the  public  comments  on 
U.S.-SACU  FTA  environmental  issues 
submitted  in  response  to  a  previous 
notice — the  Federal  Register  notice 
dated  November  15,  2002  (67  FR 
69295) — ^requesting  comments  from  the 
pubhc  to  assist  USTR  in  formulating 
positions  and  proposals  with  respect  to 
all  aspects  of  the  negotiations,  including 
environmental  issues.  These  comments 
will  also  be  made  available  for  public 
inspection. 

General  information  concerning  the 
Office  of  the  United  States  Trade 
Representative  may  b^  obtained  by 
accessing  its  Internet  website  (http:// 
jviviv.usfr.gov). 

Carmen  Suro-Bredie, 

Chair.  Trade  Policy  Staff  Committee. 

[FR  Doc.  03-5991  Filed  3-12-03:  8:45  am) 

BILUNG  CODE  3190-01-P 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AGENCY:  Departmental  Offices!  Treasury. 
ACTION:  Notice  of  meeting  and 
announcement  of  membership. 

SUMMARY:  This  notice  announces  the 
date,  time,  and  location  for  the  second 
meeting  of  the  eighth  term  of  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  (CO AC),  and 
the  provisional  agenda  for  consideration 
by  the  Committee. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
wrill  be  held  on  Friday,  April  4,  2003,  at 
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9  a.m.  at  the  U.S.  Customs  Service,  in  * 
the  Ronald  Reagan  Building,  located  at 
13th  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC.  (Main  entrance 
off  of  14th  Street)  The  duration  of  the 
meeting  will  be  approximately  four        ( 
hours,  starting  at  9  a.m. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Robyn  Day  at  202-927-1440. 

At  this  meeting,  the  Advisory 
Committee  is  expected  to  pursue  the 
following  agenda.  The  agenda  may  be 
modified  prior  to  the  meeting. 

Agenda: 

(1)  Customs  Business 

(2)  Customs  Trade  Partnership  Against 
Terrorism,  24-hr.  Manifest  Rules, 
Customs  Structiu^  in  Department  of 
Homeland  Security 

(3)  Merchandise  Processing  Fee;  Proper 
Deduction  of  Freight  &  Other  Costs 
from  Customs  Value 

(4)  OR&R 

(5)  Committee  Administration 

(6)  Agenda  Items  for  Next  Meeting 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public;  however, 
participation  in  the  Committee's 
deliberations  is  limited  to  Committee 
members.  Customs  and  Treasury 
Department  staff,  and  persons  invited  to 
attend  the  meeting  for  special 
presentations.  A  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  should 
contact  Robyn  Day  for  pre-clearance. 

Dated:  March  7.  2003.         , 
Timothy  E.  Skud, 
Deputy  Assistant  Secretary. 
(FR  Doc.  03-6050  Filed  3-12-03;  8:45  am) 

■NJJNO  COOK  4«10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  the  American  Road 
Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  10  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 


reference  copies  of  the  Treasury  Circular 
570,  2002  Revision,  on  page  44299  to 
reflect  this  addition:  The  American 
Road  Insurance  Company.  Business 
Address:  The  American  Road,  E)earbom, 
Ml  48121-6027.  Phone:  (313)  337-1102. 
Underwriting  Limitation  b/: 
$26,143,000.  Surety  Licenses  c/:  AL. 
AK.  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA, 
ID,  IL.  IN.  L\.  LA,  ME,  MD,  MI.  MN,  MS, 
MO,  MT.  NE,  NV.  NJ,  NM.  NY.  NC,  ND. 
OH,  OK.  OR,  PA,  RI,  SC,  SD,  TN,  TX. 
UT.  VT,  VA,  WA,  WV,  WJ.  Incorporated 
In:  Michigan. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  bf  qualified  companies 
is  published  aiuiually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-O04-04067-1 . 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway,  Room  6F04, 
Hyattsville,  MD  20782. 

Dated:  March  4,  2003. 
Wanda ).  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 

(FR  Doc.  03-5960  Filed  3-12-03;  8:45  ami 

BILUNG  COOC  4aiO-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — Gerling 
Global  Reinsurance  CorporatkMi  of 
America 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  6  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294. 


FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-1033. 
SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code,  title  31,  sections 
9304-9308,  to  qualify  as  an  acceptable 
reinsurer  on  Federal  bonds  is 
terminated  effective  today. 

The  Company  was  last  listed  as  an 
acceptable  reinsuirer  on  Federal  bonds  at 
67  FR  44336,  July  1,  2002. 

With  respect  to  any  bonds  currently 
in  force  with  above  listed  Company, 
bond-approving  officers  should  secure 
new  bonds  with  acceptable  reinsurers  in 
those  instances  where  a  significant 
amoimt  of  liability  remains  outstanding. 
In  addition,  in  no  event,  should  bonds 
that  are  continuous  in  nature  be 
renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  fi^m  the  Govenunent 
Printing  Office  (GPO).  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  February  26.  2003. 
Juditli  R.  Tillman, 

AssistantJUommissioner,  Financial 
Operations,  Financial  Management  Service. 
(FR  Doc.  03-5964  Filed  3-12-03;  8:45  am] 

BHJJNG  CODE  4S10-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — Marlwl 
Insurance  Company 

agency:  Financial  Memagement  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
action:  Notice. 

SUMMARY:  This  is  Supplement  No.  7  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6696. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 


above  named  Company,  imder  the 
United  States  Code,  title  31,  sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  67 
FR  44317,  July  1,2002. 

With  respect  to  any  bonds  currently 
in  force  with  above  listed  Company, 
bond-approving  officers  may  let  such 
bonds  run  to  expiration  and  need  not 
secure  new  bonds.  However,  no  new 
bonds  should  be  accepted  from  the 
Company.  In  addition,  bonds  that  are 
continuous  in  nature  should  not  be 
renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO), 
Subscription  Service,  Washington,  DC, 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  February  26,  2003. 
Wanda  |.  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Sendee. 
[FR  Doc.  03-5963  Filed  3-12-03;  8:45  am) 
BILLING  CODE  4aiO-35-M 


DEPARTMENT  OF  THE  TREASURY 


Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Star  insurance 
Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

summary:  This  is  Supplement  No.  8  to 
the  Treasiuy  Department  Circular  570; 
2002  Revision,  pubUshed  July  1,  2002, 
at  67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-7102. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
siuety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  imder 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  2002  Revision,  on  page  44328  to 


reflect  this  addition:  Company  Name: 
Star  insurance  Company.  Business 
Address:  26600  Telegraph  Road; 
Southfield,  Ml  48034.  Phone:  (248)  358- 
1100.  Underwriting  Limitation  b/: 
$1,008,000.  Surety  Licenses  c/:  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA, 
HI,  ID,  IL,  IN,  LA,  KS,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND.  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX,  UT.  VT,  VA, 
WA,  WV,  WI,  WY.  Incorporated  in: 
Michigan. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  aimual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  imderwriting  limitations, 
areas  in  which  licensed  to  transact 
siuety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://Krww.fms.treas.gov/c570.  A  hard 
copy  may  be  piut;hased  from  the 
Government  Printing  Office  (GPO) 
Subscription  Service,  Washington,  DC, 
Telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04067-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20781. 

Dated:  February  21,  2003. 
Wanda  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
(FR  Doc.  03-5962  Filed  3-12-03;  8:45  am) 
BILLING  CODE  4810-3S-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  U.S.  Specialty 
insurance  Company 

agency:  Financial  Management 
Services,  Fiscal  Service,  Department  of 
the  Treasury. 
action:  Notice 

SUMMARY:  This  is  Supplement  No.  9  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-7116. 


SUPPLEMENTARY  INFORMATION:  A 

Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  imder 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  2002  Revision,  on  page  44331  to 
reflect  this  addition:  Company  Name: 
U.S.  Speciality  Insurance  Company. 
Business  Address:  13403  Northwest 
Freeway.  Houston,  TX  77040-6006. 
Phone:  (713)  744-3700.  Undervniting 
Limitation  b/:  $5,433,000.  Surety 
Licenses  c/:  AL,  AK,  AR.  CO.  DC,  HI,  ID. 
IL,  KS,  KY.  LA,  MS,  MO,  MT.  NV,  NM, 
NY,  ND,  OK,  SD,  TN.  TX,  VT,  WA,  WV, 
WY.  Incorporated  In:  Texas. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  quafified  (31  CFR 
part  223).  A  Ust  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570.  writh 
details  as' to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
siuety  business  sand  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.tpeas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO) 
Subscription  Service,  Washington,  DC, 
Telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, ' 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  February  21.  2003 
Wanda  f-  Rogers, 

Director,  Financial  Accounting  and  Services 
Division,  Financial  Management  Service. 
[FR  Doc.  03-5961  Filed  3-12-03;  8:45  amj 

BILLING  COOE  4810-3S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prosthetics  . 
and  Special  Disabilities  Programs; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special 
Disabilities  Programs  vrill  be  held  April 
8-9,  2003,  at  VA  Headquarters,  810 
Vermont  Avenue,  NW.,  Washington, 
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DC.  The  meeting  will  be  held  in  Room 
430  on  both  days.  Meeting  sessions  will 
convene  at  8:30  a.m.  on  both  days  and 
will  adjourn  at  4:30  p.m.  on  April  8  and 
at  12  noon  on  April  9.  The  meeting  is 
open  to  the  public. 

The  purpose  of  the  Committee  is  to 
advise  the  Department  on  its  prosthetic 
programs  designed  to  provide  state-of- 
the-art  prosthetics  and  the  associated 
rehabilitation  research,  development, 
and  evaluation  of  such  technology.  The 
Committee  also  advises  the  department 
on  special  disability  programs  which  are 
deHned  as  any  program  administered  by 
the  Secretary  to  serve  veterans  with 
spinal  cord  injury,  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremities,  deafness  or  hearing 
impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

On  the  morning  of  April  8,  the 
Committee  will  receive  briefings  by  the 
Chief  Consultant,  Rehabilitation 
Strategic  Healthcare  Group,  and  the 
Director.  Capital  Asset  Realignment  for 
Enhanced  Services  (CARES)  Program.  In 
the  afternoon,  the  Committee  will  be 
briefed  by  the  directors  of  VA's  special 
disability  programs — spinal  cord  injury. 


blind  rehabilitation,  prosthetics, 
audiology  and  speech  pathology. 
Additional  briefing  will  be  provided  by 
the  program  directors  of  ophthalmology 
and  optometry.  On  the  morning  of  April 
9,  the  Committee  will  be  briefed  by  the 
Director  of  the  Rehabilitation  Research 
and  Development  Service  and  will 
review  the  most  recent  report  on 
maintaining  treatment  capacity  in  VA's 
special  disability  programs. 

No  time  will  be  allocated  for  receiving 
oral  presentations  fi°om  the  public. 
However,  members  of  the  public  may 
direct  questions  or  submit  written 
statements  for  review  by  the  Committee 
in  advance  of  the  meeting  to  Ms. 
Cynthia  Wade,  Veterans  Health 
Administration,  Patient  Care  Services, 
Rehabilitation  Strategic  Healthcare 
Group  (117),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  Any  member  of 
the  public  wishing  to  attend  the  meeting 
should  contact  Ms.  Wade  at  (202)  273- 
8485. 

Dated:  March  6,  2003. 
E.  Phillip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-6100  Filed  3-12-03;  8:45  am] 

BILUNG  CODE  B320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

VA  Fleet  Alternative  Fuel  Vehicle  (AFV) 
Program  Report 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  In  accordance  with  the  Energy 
Policy  Act  of  1992  (EPAct)  (42  U.S.C. 
13211-13219)  as  amended  by  the 
Energy  Conservation  Reauthorization 
Act  of  1998  (Pub.  L.  105-388).  the 
Department  of  Veterans  Affairs'  annual 
alternative  fuel  reports  are  available  on 
the  following  Department  of  Veterans 
Affairs  Web  site:  http://www.va.gov/afv. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  Jackson,  (202)  273-5859. 

Approved:  March  3,  2003. 
Anthony  J.  Principi. 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  03-6098  Filed  3-12-03;  8:45  am] 
BILUNG  COOE  S320-01-P 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

RIN1506-AA28 

Financial  Crimes  Enforcement 
Networit;  Anti-Money  Laundering 
Programs  for  Dealers  in  Precious 
Metals,  Stones,  or  Jewels 

Correction 

In  proposed  rule  dociunent  03-4171 
beginning  on  page  8480  in  the  issue  of 
Friday,  February  21,  2003  make  the 
following  correction: 


§103.140    [Con«cted] 

On  page  8486,  in  §103.140,  in  the  first 
column,  in  paragraph  (d).  in  the  fifth 
line.  "  May  22.  2003"  should  read. 
"[Insert  date  that  is  90  days  after  the 
date  on  which  the  final  regulation  to 
which  this  notice  of  proposed 
rulemaking  relates  is  published  in  the 
Federal  Register]". 

[FR  Doc.  C3-4171  Filed  3-12-03;  8:45  am] 

BILUNG  COOE  1S05-01-0 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  219    . 

RIN  0596-AB86 

National  Forest  System  Land  and 
Resource  Management  Planning 

Correction 

In  proposed  rule  document  03-5116 
appearing  on  page  10420  in  the  issue  of 


Wednesday.  March  5.  2003,  make  the     - 
following  correction: 

On  page  10420.  in  the  second  column, 
the  subject  heading  is  corrected  to  read 
as  set  forth  above. 

(FR  Doc.  C3-5116  Filed  3-12-03;  8:45  am] 

BILLING  CODE  1S0S-01-O 


DEPARTMENT  OF  THE  TREASURY 

Financial  Management  Service 

Privacy  Act  of  1 974;  System  of 
Records 

Correction  < , 

In  notice  docvunent  03-4457 
beginning  on  page  8964  in  the  issue  of 
Wednesday,  February  26,  2003.  make 
the  following  correction: 

On  page  8965,  in  the  second  column, 
in  the  sixth  line  from  the  bottom,  the 
heading  "TREASURY/FMS  .015" 
should  read,  "TREASURY/FMS  .016". 

[FR  Doc.  C3-^457  Filed  3-12-03;  8:45  am] 
BILLING  CODE  1505-01-D 


Thursday, 
March  13,  2003 


Part  n 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Parts  111  and  112 
Current  Good  Manufacturing  Practice  in 
Manufacturing,  Packing,  or  Holding 
Dietary  Ingredients  and  Dietary 
Supplements;  Proposed  Rule  * 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  111  and  112 
[Docket  No.  96N-041 7] 
RIN  091O-AB88 

Current  Good  Manufacturing  Practice 
In  Manufacturing,  Paclcing,  or  Hoiding 
Dietary  Ingredients  and  Dietary 
Supplements 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
cuirent  good  manufacturing  practice 
(CGMP)  regulations  for  dietary 
ingredients  and  dietary  supplements. 
The  proposed  rule  would  establish  the 
minimum  CGMPs  necessary  to  ensure 
that,  if  you  engage  in  activities  related 
to  manufacturing,  packaging,  or  holding 
dietary  ingredients  or  dietary 
supplements,  you  do  so  in  a  manner 
that  will  not  adulterate  and  misbrand 
such  dietary  ingredients  or  dietary 
supplements.  The  provisions  would 
require  manufacturers  to  evaluate  the 
identity,  purity,  quality,  strength,  and 
composition  of  their  dietary  ingredients 
and  dietary  supplements.  The  proposed 
rule  is  one  of  many  actions  related  to 
dietary  supplements  that  we  (FDA)  are 
taking  to  promote  and  protect  the  public 
health. 

DATES:  Submit  written  or  electronic 
comments  by  June  11,  2003.  Submit 
written  or  electronic  comments  on  the 
collection  of  information  by  April  14, 
2003. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

Fax  written  comments  on  the 
information  collection  to  the  Ofhce  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA,  Fax  (202)  395-6974,  or 
electronically  mail  comments  to 
sshapiro@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Strauss,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-821).  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
301^36-2375. 

SUPPLEMENTARY  INFORMATION: 
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I.  Background 

A.  Dietary  Supplement  Health  and 
Education  Act  (DSHEA) 

DSHEA  (Pub.  L.  103-417)  was  s'igned 
into  law  on  October  25, 1994.  DSHEA, 
among  other  things,  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  by  adding  section  402(g)  (21 
U.S.C.  342(g)).  Section  402(g)(2)  of  the 
act  provides,  in  part,  that  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary)  may  by  regulation  prescribe 
good  manufacturing  practices  for  dietary 
supplements.  Such  regulations  shall  be 
modeled  after  CGMP  regulations  for 
food  and  may  not  impose  standards  for 
which  there  is  no  current  and  generally 
available  analytical  methodology.  No 
standard  of  CGMP  may  be,  imposed 
unless  such  standard  is  included  in  a 
regulation  issued  after  notice  and 
opportunity  for  comment  in  accordance 
with  5  CFR  chapter  V. 

Congress  enacted  DSHEA  to  ensure 
consumers'  access  to  safe  dietary 
supplements.  In  the  findings 
accompanying  DSHEA,  Congress  stated 
that  improving  the  health  status  of  U.S. 
citizens  is  a  national  priority  and  that 
the  use  of  dietary  supplements  may  help 
prevent  chronic  diseases  and  maintain 
good  health  (Ref.  1).  If  dietary 
supplements  are  adulterated  because 
they  contain  contaminants  (such  as 
filth),  because  they  do  not  contain  the 
dietary  ingredient  they  are  represented 
to  contain  (for  example,  a  product 
labeled  as  vitamin  C  that  actually 
contains  niacin),  or  because  the  amount 
of  the  dietary  ingredient  thought  lo 
provide  a  health  benefit  (for  example, 
folic  acid  to  reduce  the  risk  of  neuiral 
tube  defects  or  calcium  in  an  amoimt  to 
reduce  the  risk  of  osteoporosis)  is  not 
actually  present  in  the  supplement,  then 
the  constuner  may  suffer  harm  or  may 
not  obtain  the  purported  health  benefit 
bova  their  consiunption.  CGMP 
regulations  for  dietary  ingredients  and 
dietary  supplements  will  help  to  ensure 
that  the  potential  health  benefits  that 
Congress  identified  as  the  basis  for 
DSHEA  are  obtained  and  that 
consiuners  receive  the  dietary 
ingredients  that  are  stated  on  the 
product  label. 


DSHEA  directed  the  President  to 
appoint  a  Commission  on  Dietary 
Supplement  Labels  (the  Commission)  to 
consider  several  issues  under  DSHEA 
needing  clarification.  The  Commission 
was  to  conduct  a  study  on,  and  provide 
recommendations  for,  the  regulation  of 
label  claims  and  statements  for  dietary 
supplements,  including  the  use  of 
literature  in  connection  with  the  sale  of 
dietary  supplements  and  procedvires  for 
the  evaluation  of  such  claims.  In  making 
its  recommendations,  the  Commission 
was  to  evaluate  how  best  to  provide 
truthful,  scientifically  valid,  and 
nonmisleading  information  to 
consumers  so  that  such  consumers 
could  make  informed  and  appropriate 
health  care  choices  for  themselves  and 
their  families.  The  Commission's  report 
(Ref.  80]  states  that  the  Commission 
supports  the  efforts  of  industry  and  FDA 
to  develop  appropriate  CGMPs  for 
dietary  supplements.  Guidance  on  the 
type  of  information  that  a  responsible 
manufactiu-er  should  have  to 
substantiate  statements  of  nutritional 
support  and  safety  is  also  included  in 
the  Commission's  report.  The 
Commission's  report  states  that  the 
substantiation  files  should  include 
assurance  that  CGMPs  were  followed  in 
the  manufacture  of  the  product. 

B.  The  Advance  Notice  of  Proposed 
Rulemaking 

On  November  20,  1995, 
representatives  of  the  dietary 
supplement  industry  submitted  to  FDA 
an  outline  for  CGMP  regulations  for 
dietary  supplements  and  dietary 
supplement  ingredients.  We  evaluated 
the  outline  and  determined  that  it 
provided  a  useful  starting  point  for 
developing  CGMP  regulations. 
Nonetheless,  we  believed  that  the 
industry  outline  did  not  address  certain 
issues  that  should  be  considered  when 
developing  a  proposed  rule  on  CGMPs 
for  dietary  ingredients  and  dietary 
supplements.  For  example,  the  industry 
outline  did  not  address  the  need  for  ^ 
specific  controls  for  automatic, 
computer-controlled  or  assisted 
systems. 

In  addition  to  identifying  a  number  of 
issues  that  were  not  included  in  the 
industry  outline  but  on  which  we 
wanted  public  comment,  we  also 
recognized  that  other  interested  parties, 
such  as  consumers,  other  industry 
segments  who  had  not  participated  in 
developing  the  outline,  and  the  health 
care  community  should  have  an 
opportiuiity  to  provide  conunents  on 
CGMPs  for  dietary  supplements  before 
we  developed  a  proposal.  Therefore,  in 
the  Federal  Register  of  February  6, 1997 
(62  FR  5700),  we  issued  an  advance 


notice  of  proposed  rulemaking 
(ANPRM)  asking  for  comments  on 
whether  to  institute  rulemaking  to 
develop  CGMP  regulations  for  dietary 
ingredients  and  dietary  supplements 
and  what  would  constitute  CGMP 
regulations  for  these  products. 

The  ANPRM  contained  the  entire  text 
of  the  industry  outline.  We  also  asked 
nine  questions  (which  we  discuss  later 
in  section  II. B  of  this  document)  in  the 
ANPRM.  The  questions  focused  on 
issues  that  the  industry  outline  did  not 
address  such  as  those  issues  noted 
above.  We  received  approximately  100 
letters  in  response  to  the  ANPRM.  Each 
of  those  letters  contained  one  or  more 
comments.  The  comments  came  from 
consumers,  consumer  advocacy  groups, 
health  care  professionals,  health  care 
professional  organizations,  industry, 
and  industry  trade  associations.  The 
majority  of  comments  responded  both  to 
the  nine  questions  we  asked  in  the 
ANPRM  and  on  certain  provisions  in 
the  industry  outline.  We  also  address 
the  comments  on  the  nine  questions  in 
section  D.B  of  this  document.  We 
discuss  significant  comments  about 
certain  provisions  in  the  industry 
outline  in  our  discussion  of  related 
proposed  requirements. 

Included  with  its  comments  to  the 
ANPRM,  the  United  States 
Pharmacopeia  (USP)  submitted  a  copy 
of  its  general  chapter,  "Manufacturing 
Practices  for  Nutritional  Supplements," 
(Ref.  2)  and  in  March/ April  2002,  USP 
proposed  revisions  to  this  general 
chapter  to  introduce  provisions 
pertaining  to  botanical  preparations 
(Ref.  82).  In  February  2000,  we  received 
a  copy  of  the  National  Nutritional  Foods 
Association's  (NNFA)  "NNFA  Good 
Manufactiuing  Practice  in 
Manufacturing,  Packing,  or  Holding 
Dietary  Supplements"  (Ref.  3).  We 
found  that  the  industry  outlines 
pubHshed  in  the  ANPRM,  the  USP 
manufactiuing  practices,  and  the  NNFA 
standards  were  useful  in  developing  this 
proposed  rule.  We  included  certain 
provisions  found  in  these  outlines  in 
this  CGMP  proposed  rule.  These  three 
outlines  indicate  that  dietary  ingredient 
and  dietary  supplement  manufacturers 
already  recognize  that  there  are  basic, 
common  steps  needed  to  manufactiu^  a 
dietary  ingredient  or  dietary  supplem^pt 
that  is  not  adulterated  although,  as 
established  in  the  regulatory  impact 
analysis,  a  large  percentage  of 
manufacturers  do  not  follow  a  good 
manufactiuing  model.  For  example, 
these  practices  include  requirements 
for: 

•  Designing  and  constructing 
physical  plants  that  facilitate 
maintenance,  cleaning,  and  proper 
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manufacturing  operations  or  to  prevent 
mixup  between  different  raw  materials 
and  products; 

•  Establishing  a  quality  control  unit;  . 

•  Establishing  and  following  written 
procedures  for: 

1 .  Maintaining  and  cleaning 
equipment  and  utensils;    ' 

2.  Receiving,  testing,  or  examining 
materials  received  and  testing  of 
finished  product; 

3.  Using  master  and  batch  control 
records; 

4.  Handling  consumer  complaints; 
and 

5.  Maintaining  records  for  laboratory 
tests,  production  control,  distribution, 
and  consumer  complaints. 

Based  on  the  ANPRM,  the  comments 
that  we  received  in  response  to  the 
ANPRM,  our  outreach  activities  (which 
we  discuss  below),  and  our  own 
knowledge  and  expertise  about  CGMPs 
for  foods,  drugs,  cosmetics,  devices,  and 
biologies,  we  are  proposing  to  establish 
these  CGMP  regulations  for  dietary 
ingredients  and  dietary  supplements. 
The  proposed  regulations  would  impose 
requirements  for:  (1)  Personnel.  (2) 
physical  plants,  (3)  equipment  and 
utensils,  (4)  production  and  process 
controls,  (5)  holding  and  distributing, 
(6)  consumer  complaints  related  to  good 
manufacturing  practices,  and  (7)  records 
and  recordkeeping. 

C.  Industry  and  Consumer  Outreach 

During  1999.  we  conducted  a  number 
of  outreach  activities  related  to  dietary 
supplements.  We  held  several  public 
meetings  to  obtain  input  from  the  public 
on  developing  our  overall  strategy  for 
achieving  effective  regulation  of  dietary 
supplements,  which  could  include 
establishing  CGMP  regulations.  We  also 
held  public  meetings  focused 
specifically  on  CGMPs  and  the 
economic  impact  that  any  CGMP  rule 
for  dietary  ingredients  and  dietary 
supplements  may  have  on  small 
businesses.  Additionally,  FDA  staff 
toured  several  dietary  supplement 
manufacturing  firms  to  better 
understand  the  manufacturing  processes 
and  practices  that  potentially  would  be 
subject  to  a  CGMP  regulation  for  dietary 
ingredients  and  dietary  supplements. 
Each  of  these  activities  contributed  to 
our  knowledge  about  the  industry. 

1.  Dietary  Supplement  Strategic  Plan 
Meetings 

We  held  public  meetings  on  June  8 
and  July  20,  1999,  to  collect  stakeholder 
comments  on  the  development  of  our 
overall  strategy  for  achieving  effective 
regulation  of  dietary  supplements.  We 
designed  the  meetings  to  provide  an 
opportunity  for  public  comment  on  both 


the  activities  we  should  undertake  as 
part  of  an  overall  strategy  and  the 
prioritization  of  those  activities.  In  the 
notices  for  these  meetings,  we  identified 
the  development  of  CGMPs  for  dietary 
supplements  as  one  activity  that  should 
be  considered  in  an  overall  strategy. 

During  and  after  the  strategic 
meetings,  we  received  comments  from 
consumers,  consumer  advocacy  groups, 
health  care  professionals,  health  care 
professional  organizations,  industry, 
and  industry  trade  associations.  The 
comments  addressed  a  wide  range  of 
activities  related  to  regulating  dietary 
supplements.  (These  comments  can  be 
seen  at  our  Dockets  Management  Branch 
[see  ADDRESSES)  in  docket  number  99N- 
1174.)  The  comments  generally 
identified  the  development  of  CGMP 
regulations  as  a  high  priority  activity 
that  should  be  included  in  any  FDA 
strategic  plan  for  regulating  dietary 
supplements.  Some  comments  that 
addressed  the  development  of  CGMPs 
are  summarized  as  follows: 

•  It  would  be  useful  to  industry  to 
have  FDA  establish  CGMPs  especially 
for  small  and  intermediate-size  firms 
that  are  not  clear  on  what  they  should 
be  doing; 

•  CGMI's  would  establish  a  level 
playing  field  for  industry,  which  would 
help  prevent  irresponsible  firms  from 
making  and  selling  adulterated 
products; 

•  CGMPs  should  be  able  to 
accommodate  a  wide  variety  of  firms, 
that  is,  small  and  large  firms  that 
manufacture  a  wide  array  of  different 
types  of  products  and  ingredients; 

•  CGMPs  should  ensure  that 
consumers  get  dietary  supplements  with 
the  strength  and  the  purity  that 
consumers  expect; 

•  CGMPs  should  ensure  that  every 
dietary  supplement  on  the  market  has 
the  safety,  identity,  purity,  quality,  and 
strength  it  purports  in  the  label  to 
possess; 

•  CGMPs  should  include  ingredient 
identity  testing  and  other  testing; 

•  CGMPs  should  ensure  that  dietary 
supplements  are  produced  using  a 
master  formula  procedure  and  produced 
in  a  sanitary  facility; 

•  CGMPs  should  require  that 
manufacturers  have  documented 
evidence  that  their  manufactiuing 
process  is  under  control  on  a  consistent 
basis; 

•  CGMPs  should  require 
manufacturers  to  test  dietary 
ingredients,  particularly  imported 
botanicals,  for  heavy  metals,  pesticides, 
and  industrial  contaminants; 

•  CGMPs  should  require  expiration 
dating  and  testing  for  dissolution  and 
bioequivalence; 


•  CGMPs  should  require  that 
companies  report  adverse  reactions;  and 

•  CGMPs  should  include  guidance  on 
testing  for  ingredient  identity  and 
adulteration  with  toxic  substances. 

2.  Small  Business  Outreach  Meetings 

We  held  public  meetings  on  July  12, 
September  28.  and  October  21.  1999.  to 
collect  information  from  industry  and 
others  that  would  help  us  to  understand 
the  economic  impact  on  small 
businesses  of  CGMP  regulations  for 
dietary  supplements.  Transcripts  of 
these  public  meetings  (docket  number 
96N-0417,  "Development  of  Strategy  for 
Dietary  Supplements")  are  available  at 
our  Dockets  Management  Branch  or 
electronically  at  http://www.fda.gov/ 
ohrms/dockets/dockets/96n041 7/ 
trOOOOl  .pdf.  Public  comments  from 
small  businesses  included  both  support 
of  and  concern  for  CGMP  regulations. 
Small  businesses  expressed  concerns 
about  the  cost  and  the  time  involved  in 
complying  with  any  rule  that  contains 
the  following  requirements: 

•  Conducting  tests  to  determine 
identity,  purity,  quality,  strength,  and 
composition  of  dietary  ingredients  and 
dietary  supplements; 

•  Maintaining  written  procedures  and 
records  documenting  that  procedures 
are  followed;  and 

•  Providing  data  that  support 
expiration  dating. 

Public  comments  from  small  business 
expressed  support  for  dietary 
supplement  CGMP  regulation.  Some 
small  businesses  (1  with  15  employees) 
commented  that  they  have  CGMPs  in 
place  with  written  procedures  tailored 
to  the  size  of  their  operations.  One  small 
business  with  sales  under  $1  million 
commented  that  their  plant  materials 
received  in  fresh  form  are  identified  . 
onsite  by  a  botanist,  and  when  the 
onsite  botanist  is  not  able  to  confirm 
identity,  the  plant  material  is  sent  to  an 
outside  laboratory  that  conducts 
chemical  analysis  to  confirm  identity. 

3.  Site  Visits  to  Dietary  Supplement 
Manufacturing  Firms 

During  the  summer  and  fall  of  1999, 
we  visited  eight  dietary  supplement 
manufacturing  firms.  These  visits 
included  firms  that:  (1)  Manufecture  a 
vitamin  using  a  fermentation  process; 
(2)  grind,  sift,  blend,  and  otherwise  treat 
raw  agricultural  commodities  [e.g.,   . 
botanicals);  (3)  manufacture  dietary 
ingredients  for  use  in  manufacturing 
dietary  supplement  tablets,  capsules, 
softgels,  and  powders;  (4)  manufacture 
dietary  supplements  for  packaging  and 
labeling  by  others;  and  (5)  manufacture, 
package,  and  label  dietary  supplements 
under  their  own  and  others'  labels.  The 
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firms  varied  in  size  and  were  located  in 
several  parts  of  the  country. 

We  found  an  airay  of  manufactiuing, 
packaging,  and  holding  practices  in  the 
firms.  The  practices  included  the 
following: 

•  Using  CGMPs  similar  to  those 
included  in  the  ANPRM; 

•  Using  automatic  systems  to 
quarantine,  segregate,  approve,  and 
release  inventory; 

•  Following  written  procedures; 

•  Having  quality  control  units  with 
the  responsibility  and  authority 
outlined  in  the  ANPRM; 

•  Performing  one  or  more  tests  on 
dietary  ingredients  and  dietary 
supplements  to  determine  the  identity, 
purity,  quality,  strength,  and 
composition; 

•  Verifying  the  reliability  of 
suppliers'  certifications;  and 

•  Documenting  and  maintaining 
records  for  certain  procedures,  such  as 
masjter  and  batch  production,  quality 
control  and  laboratory  operations, 
distribution,  and  processing  consumer 
complaints. 

D.  Food  Advisory  Committee  Report 

In  February  1998,  the  Food  Advisory 
Committee  (FAC)  established  a  Dietary 
Supplement  Working  Group  to  consider 
what  constitutes  adequate  testing  for 
identity  of  different  dietary  ingredients 
and  what  records  are  necessary  to 
demonstrate  that  CGMPs  are  maintained 
throughout  the  manufacturing  and 
distribution  process.  The  working  group 
issued  a  report  that  discussed  the 
selection  of  the  most  appropriate  and 
reliable  identity  test  and  the  general 
principles  for  consideration  in  setting 
performance  standards  for  such  tests 
(Ref.  4).  The  report  also  identified  the 
types  of  records  that  would  be  necessary 
to  demonstrate  that  CGMPs  are 
maintained  throughout  the 
manufacturing  and  distribution  process. 
On  June  25,  1999,  the  working  group 
presented  its  report,  in  drift  form, 
during  an  FAC  public  meeting.  We 
received  public  comments  during  and 
after  the  June  25, 1999,  public  meeting. 

Although  this  proposal  does  not 
address  dietary  ingredient  identity 
testing  in  the  same  detail  as  the  working 
group's  report,  we  considered  the  report 
in  developing  requirements  for  identity 
testing  and  CGMP  records  requirements 
in  this  proposal.  The  working  group's 
report  may  be  useful  in  developing 
industry  guidemce  to  supplement  a 
CGMP  regulation  for  dietary  ingredients 
and  dietary  supplements.  We  discuss 
dietary  ingredient  and  dietary 
supplement  identity  testing  and 
recordkeeping  for  CGMP  proposed 


requirements  in  more  detail  later  in  this 
document. 

E.  FDA 's  Decision  To  Propose  a  Rule 

This  proposed  regulation,  which  sets 
forth  proposed  CGMPs  for  dietary 
ingredients  and  dietary  supplements,  is 
part  of  our  overall  strategy  for  regulating 
dietary  supplements  in  a  maimer  that 
promotes  and  protects  the  public  health. 
Before  drafting  the  proposal,  FDA 
considered  public  comment  in  response 
to  the  ANPRM  and  to  public  meetings, 
observations  at  site  visits  to  dietary 
supplement  manufacturers,  and 
advisory  group  reports.  In  drafting  this 
proposal,  FDA  used,  in  part,  the 
industry  coalition  outline  that  was 
published  as  an  ANPRM  (62  FR  5700) 
in  which  the  industry  adopted  broad 
provisions  beyond  those  found  in  part 
110  (21  CFR  part  110).  FDA's  purpose 
at  this  proposed  rule  stage  is  to  present 
a  broad  enough  scope  so  that  it  may 
receive  comment  on  the  depth  and 
breadth  of  what  should  be  considered 
by  the  agency  in  developing  a  final  rule. 
Our  intent  is  to  provide  the  proper 
balance  of  regulation  so  that  dietary 
ingredients  and  dietary  supplements  are 
manufactured  in  a  manner  to  prevent 
adulteration  using  recognized  scientific 
principles  and  both  industry  and 
consumer  expectations  that  are 
reasonable  and  appropriate.  Therefore, 
FDA  seeks  commetat  on  whether  each  of 
the  proposed  provisions  are  necessary  to 
ensure  the  safety  and  quality  of  dietary 
ingredients  euid  dietary  supplements 
and  whether  they  are  adequate  to 
protect  the  public  health.  In  addition, 
we  seek  comment  on  whether  there  are 
certain  provisions  that  are  not  proposed 
but  that  may  be  necessary.  Comments 
should  include  justification  for  why 
provisions  may  or  may  not  be  necessary, 
including  supporting  data  where 
apfpropriate.  If  comments  assert  that 
certain  provisions  are  not  necessary, 
comments  should  include  an 
explanation  on  how,  in  the  absence  of 
the  requirement,  one  can  ensure  that 
there  would  be  adequate  protection  of 
the  public  health  when  there  is  risk  of 
adulteration.  Comments  also  should 
address  whether  the  gains  to  consumers 
in  product  safety  and  quality  are 
warranted.  Moreover,  assimiing  that  this 
proposal  does  advance  the  public 
health,  comments  should  address 
whether  there  is  any  reason  to  apply 
different  requirements,  including  greater 
or  lesser  requirements  on  small  firms  as 
compared  to  larger  firms  and  the 
rationale  for  doing  so.  Finally, 
comments  should  address  the  agency's 
legal  authority  to  issue  these 
regulations. 


In  defciding  whether  to  propose  CGMP 
regulations  for  dietary  supplements,  we 
asked  ourselves: 

•  Why  Are  CGMP  regulations 
needed? 

•  How  will  CGMP  regulations  take 
into  account  technical  feasibility?  and 

•  How  can  FDA  help  industry         ' 
achieve  compliance  with  CGMPs? 

1.  Why  Are  CGMPs  Needed? 

CGMP  regulations  for  dietary 
ingredients  and  dietary  supplements  are 
necessary  to  promote  and  protect  the 
public  health.  In  addition,  CGMP 
regulations  would  benefit  consumers 
economically  and  would  benefit 
industry. 

a.  CGMPs  help  protect  the  public 
health.  The  dietary  supplement  industry 
is  one  of  the  fastest  growing  product 
areas  that  FDA  regulates.  In  1999. 
Prevention  magazine  conducted  a 
survey  entitled  "Constmier  Use  of 
Dietary  Supplements"  (Ref.  5).  The 
survey  used  data  from  telephone 
interviews  with  a  nationally- 
representative  sample  of  2,000  adults 
living  in  households  with  telephones  in 
the  continental  United  States.  The 
telephone  interviews  were  done  in  April 
and  May,  1999.  Using  population 
estimates  based  on  the  Census  Bureau's 
March  1998  Ciurent  Population  Survey 
Estimates,  the  survey  stated  that 
approximately  186,014,712  adults  Uve 
in  the  households  with  telephones  in 
the  United  States  and  that  an  estimated 
158.1  million  of  these  Americans  in 
households  with  telephones  use  dietary' 
supplement  products.  These  consumers 
spend  approximately  $8.5  billion  a  year 
on  dietary  supplements.  The  survey  also 
found  that: 

•  Only  41  percent  of  the  surveyed 
consumers  who  use  vitamins  and 
minerals  think  they  are  very  safe  and 
only  50  percent  think  they  are 
somewhat  safe; 

•  Only  24  percent  of  the  surveyed 
consumers  who  use  herbal  prbducts 
think  they  are  very  safe;  and  only  53 
percent  think  they  are  somewhat  safe; 
and 

•  Twelve  percent  of  the  surveyed 
consumers  who  have  used  dietary 
supplements  say.  they  have  experienced 
side  effects  or  adverse  reactions  bom 
their  use  of  dietary  supplements. 

The  survey  also  found  strong  public 
support  for  increased  Government 
regulation  of  dietary  supplements;  74 
percent  of  the  surveyed  consumers 
reported  that  they  think  that  the 
Government  should  be  more  involved  in 
ensuring  that  these  products  are  safe 
and  do  what  they  claim  to  do. 

However,  unlixe  other  major  product 
areas,  there  are  no  FDA  regulations  that 
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are  specific  to  dietary  ingredients  and 
dietary  supplements  that  establish  a 
minimum  standard  of  practice  for 
manufacturing,  packaging,  or  holding. 
The  absence  of  minimum  standards  has 
contributed  to  the  adulteration  and 
misbranding  of  dietary  ingredients  and 
dietary  supplements  by  contaminants  or 
because  manufacturers  do  not  set  and 
meet  specifications  for  their  products, 
including  specifications  for  identity, 
purity,  quality,  strength,  and 
composition.  Thus,  CGMP  regulations 
are  necessary  to  protect  the  public 
health  because  a  CGMP  rule  would 
establish  a  minimum  standard  of 
practice  for  manufacturing,  packaging, 
and  holding  dietary  ingredients  and 
dietary  supplements. 

The  following  examples  illustrate  the 
wide  range  of  dietary  ingredient  and 
dietary  supplement  adulteration  caused 
by  manufacturing,  packaging,  or  holding 
practices.  The  examples,  although  not 
exhaustive,  demonstrate  why  CGMPs 
are  necessary  to  protect  pubHc  health: 

•  In  1997,  we  received  an  adverse 
event  report  (AER)  regarding  a  young 
woman  who  had  taken  a  dietary 
supplement  and  experienced  a  life- 
threatening  abnormal  heart  function 
(Ref.  6).  We  investigated  the  AER  and 
determined  that  the  dietary  supplement 
the  woman  consumed  contained 
Digitalis  lanata,  a  plant  that  can  cause 
life-threatening  heart  reactions  (Refs.  6 
through  10).  We  found  D.  lanata  in 
samples  of  raw  material  labeled 
"plantain"  that  was  a  dietary  ingredient 
in  one  of  the  dietary  supplement 
products  used  by  this  woman  (Ref.  6). 
A  nationwide  listing  of  manufacturers 
indicated  that  183  firms  may  have  used 
the  contaminated  dietary  ingredient  in 
dietary  supplements.  The  proposed 
CGMP  regulations,  had  they  been  in 
effect,  would  have  required  identity  and 
purity  tests  of  dietary  ingredients  and 
dietary  supplements  and  would  likely 
have  prevented  the  use  of  the  D.  lanata 
in  these  dietary  supplements. 

•  In  1998,  the  American  Herbal 
Products  Association  (AHPA)  surveyed 
its  members  about  commonly 
adulterated  botanicals  and  methods 
useful  in  detecting  adulteration  in 
botanicals  (Ref.  11).  AHPA  members 
identified  43  botanicals,  including  D. 
lanata  contaminated  plantain,  that  are 
commonly  adulterated  with 
contaminants,  the  common  adulterant 
for  each  botanical,  and  a  method  for 
identifying  the  adulterant.  For  example, 
aflatoxin  and  mycotoxin  {toxic 
compounds  produced  by  certain  molds) 
are  known  to  contaminate  certain  herbal 
and  botanical  dietary  supplements 
(Refs.  11  through  14).  Under  this 
proposed  rule,  a  manufacturer  would 


have  to  establish  specifications  for 
botanicals  that  may  contain  toxic 
compounds  and  conduct  testing  to 
ensure  that  there  are  not  toxic 
compounds  present  that  may  adulterate 
the  dietary  ingredient  or  dietary 
supplement. 

•  We  have  found  manufacturers  using 
nonfood-grade  chemicals  to 
manufacture  dietary  supplements  (Ref. 
15).  The  proposed  rule  would  require 
that  manufacturers  establish 
specifications  for  components  used  in 
manufacturing  and  also  woidd  require 
manufacturers  to  establish  and  follow 
laboratory  control  procedures  that 
include  criteria  for  establishing 
appropriate  specifications.  The  proposal 
would  further  require  manufacturers  to 
conduct  testing  to  confirm  that  their 
specifications  are  met.  These 
requirements,  if  finalized,  would  ensure 
that  manufactiu^rs  establish  and  use 
appropriate  criteria,  such  as  using  food- 
grade  rather  than  industrial-grade 
chemicals,  and  would  ensure  that 
manufacturers  conduct  testing  to 
confirm  that  food-grade  chemicals  were 
received  from  the  supplier. 

•  Also  during  inspections,  we  have 
found  insanitary  conditions  in  physical 
plants  where  dietary  ingredients  or 
dietary  supplements  were 
manufactured,  packaged,  or  held  (Ref. 
16).  Pest  infestation,  building  and 
equipment  defects,  and  leaking  pipes 
that  drip  onto  dietary  supplements  are 
examples  of  insanitary  conditions  that 
we  have  found  that  may  lead  to  product 
adulteration  and  could  cause  consumer 
illnesses  and  injuries.  The  proposed 
rule  would  require  a  manufacturer, 
packager,  or  holder  to  maintain  its 
physical  plant  used  for  these  activities 
in  a  sanitary  condition. 

•  In  the  past,  we  have  been  involved 
in  the  recall  of  dietary  supplements 
contaminated  with  lead  (Ref.  17), 
salmonella  (Ref.  18),  Klebsiella 
pneumonia  (Ref.  19),  botulism  (Ref.  20), 
and  glass  (Ref.  21).  These  contaminants 
can  cause  serious  illness  or  injury  and, 
in  the  case  of  lead,  may  result  in  chronic 
irreversible  cognitive  defects  in  children 
and  progressive  renal  failure  in  adults. 
The  proposed  rule  would  require 
dietary  ingredients  and  dietary 
supplements  to  be  manufactured, 
packaged,  and  held  in  a  manner  that 
prevents  adulteration,  including 
adulteration  by  the  contaminants  such 
as  those  described. 

•  We  also  have  been  involved  in 
recalls  for  super-  and  subpotent  dietary 
supplements.  Recalls  of  superpotent 
dietary  supplements  have  included  the 
following  dietary  ingredients:  Vitamin  A 
(Ref.  22),  vitamin  D  (Ref.  23),  vitamin  B6 
(Ref.  24),  and  selenium  (Ref.  25).  Each 


of  these  dietary  supplements  contained 
dietary  ingredient  levels  that  could  have 
caused  serious  illness  or  injury. 
Illnesses  or  injuries  such  as  nausea, 
vomiting,  liver  damage,  and  heart  attack 
were  reported  from  superpotent  niacin 
at  an  average  level  of  452  milligrams 
(mg)  niacin,  well  above  the  upper  limit 
for  adults  of  45  mg  daily  (Ref.  26). 
Recalls  for  subpotent  dietary 
supplements  have  included  a  recall  of 
folic  acid  because  the  dietary 
supplement  contained  34  percent  of  the 
declared  level  (Ref.  27).  Such  a  product 
would  be  misbranded  under  section  403 
of  the  act  (21  U.S.C.  343).  Folate  plays 
a  well-documented  and  important  role 
in  reducing  the  risk  of  neural  tube 
defects.  Neural  tube  birth  defects, 
primarily  spina  bifida  and  anencephaly, 
cause  serious  lifetime  debilitating 
injuries  and  disabilities,  and  even  death. 
Thus,  use  of  subpotent  folic  acid  by 
women  who  are  or  may  become 
pregnant  may  result  in  increased  risk  of 
having  a  child  with  a  neural  tube  defect. 
The  proposed  rule  would  require 
manufacturers  to  establish 
specifications  for  the  dietary 
supplement  the  manufacturer  makes 
and  then  meet  those  specifications. 
Therefore,  if  the  proposed  rule  is 
finalized,  if  the  label  for  a  folic  acid 
supplement  declares  that  the  dietary 
supplement  contains  a  certain  level  of 
folic  acid,  the  folic  acid  supplement 
must  actually  contain  that  level,  or  we 
would  consider  the  folic  acid 
supplement  to  be  adulterated  under 
section  402(g)  of  the  act. 

•  Other  recalls  have  been  necessary 
because  of  undeclared  ingredients, 
including  color  additives  (Refs.  28  and 
29),  lactose  (Ref.  30),  and  sulfites  (Ref. 
31).  Undeclared  ingredients,  such  as 
color  additives,  lactose,  and  sulfites, 
may  cause  potentially  dangerous 
reactions  in  susceptible  persons  (Ref. 
32).  The  proposed  rule  would  require 
manufacturers  to  verify  that  the  correct 
labels  have  been  applied  to  dietary 
ingredients  and  dietary  supplements 
produced.  The  master  manufacturing 
record  would  have  to  identify  each 
ingredient  required  to  be  declared  on 
the  ingredient  list  under  section  403  of 
the  act. 

•  A  study  found  that  dietary 
ingredient  content  varied  considerably 
from  the  declared  content  (Ref.  33).  The 
study  examined  ephedra  alkaloids  in  20 
herbal  dietary  supplements  containing 
ephedra  (Ma  Huang)  to  determine  their 
ephedra  alkaloid  content.  This  study 
found  that  norpseudoephedrine  was 
often  present  in  the  ephedra  dietary 
supplements.  The  study  also  observed 
significant  lot-to-lot  variations  in 
alkaloid  content  for  four  products. 
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including  one  product  that  had  lot-to-lot 
variations  of  ephedrine, 
pseudoephedrine,  and  methylephedride 
that  6xceeded  180  percent,  250  percent, 
and  1 ,000  percent,  resngctively.  Half  of 
the  products  tested  dieted  in  their 
label  claims  for  ephedra  alkaloid 
content  and  their  actual  alkaloid 
content.  In  some  cases,  the  discrepancy 
exceeded  20  percent.  One  product  did 
not  have  any  ephedra  alkaloids.  Lot-to- 
lot  variation  in  dietary  ingredients  is  a 
public  health  problem  particularly 
because  conditions  of  use  recommended 
or  suggested  in  the  labeling  of  dietary 
supplements  are  presumably  based  on 
the  dietary  supplement  containing  a 
certain  amount  of  the  dietary  ingredient. 
If  the'  dietary  supplement  contains  more 
or  less  than  the  amount  that  the 
manufacturer  represents,  then  the 
consumer  does  not  receive  the  potential 
health  benefit  from  the  dietary 
supplement  or  is  exposed  to  an  amount 
that  could  present  risk  of  injury  or 
illness.  The  proposed  rule  would 
require  manufacturers  to  establish 
controls,  including  master 
manufacturing  and  batch  production 
records  to  ensure  that  they  use  the 
correct  amount  of  the  dietary  ingredient 
to  produce  the  dietary  supplement,  and 
that  they  apply  the  correct  label  to  the 
dietary  supplement. 

•  A  private  company  analyzed  a 
sample  of  dietary  supplements  and 
found  that  some  dietary  supplements 
did  not  contain  the  dietary  ingredients 
claimed  on  the  label  (Ref.  34).  The  study 
found  that  25  percent  of  gingko  biloba 
products,  20  percent  of  saw  palmetto,  33 
percent  of  glucosamine,  chrondroitin 
and  combined  glucosamine/ 
chondroitin,  and  50  percent  of  SAMe 
did  not  contain  the  dietary  ingredients 
claimed  in  their  product  labels.  The 
proposed  rule  would  require 
manufacturers  to  establish  and  meet 
specifications  for  the  identity,  purity, 
quality,  strength,  and  composition  of 
dietary  supplements. 

Given  the  wide  range  of  public  health 
concerns  presented  by  the 
manufacturing,  packaging,  and  holding 
practices  for  dietary  ingredients  and 
dietary  supplements,  a  comprehensive 
system  of  controls  is  necessary  to 
prevent  adulteration  and  misbranding. 
CGMPs  are  intended  to  establish  such  a 
comprehensive  system.  Manufacturers 
who  operate  in  accordance  with  CGMPs 
would  be  less  likely  to  distribute 
adulterated  and  misbranded  dietary 
ingredients  or  dietary  supplements  than 
those  who  do  not  meet  the 
requirements.  Quality  assurance  will 
maximize  the  probability  that 
unadulterated  dietary  supplements  will 
reach  the  marketplace. 


Establishing  CGMP  regulations  for 
dietary  supplements  is  only  part  of  our 
broad  science-based  regulatory  program 
for  dietary, supplements  that  is 
necessary  to  give  consumers  a  high 
degree  of  confidence  in  the  safety, 
composition,  and  labeling  of  dietary 
supplements.  Aside  from  our  CGMP 
efforts,  we  have  taken  other  steps  to 
protect  the  public  health,  such  as: 

•  Reviewing  claim  notifications 
under  section  403(r)(6)  of  the  act  to 
identify  unlawful  claims; 

•  Reviewing  new  dietary  ingredient 
notifications  to  ensure  that  new  dietary 
ingredients  are  reasonably  expected  to 
be  safe  under  section  413  of  the  act  (21 
U.S.C.  350b); 

•  Evaluating  the  nutrition  labeling  of 
dietary  supplements; 

•  Monitoring,  through  AERs 
voluntarily  submitted  to  FDA,  the 
occurrence  of  adverse  events  to  identify 
potentially  unsafe  products;  and 

•  Taking  compliance  actions  against 
products  that  are  adulterated  or 
misbranded. 

The  CGMP  regiUation,  if  finalized, 
woiUd,  along  with  our  other  dietary 
ingredient  and  dietary  supplement 
initiatives,  contribute  further  to  the 
protection  of  public  health. 

b.  CGMPs  benefit  consumers.  In 
addition  to  the  public  health  benefits  for 
consumers,  CGMP  regulations  for 
dietary  ingredients  and  dietary 
supplements  will  benefit  consumers  in 
other  ways.  ^Consumers  should  not  have 
to  wonder  whether  the  dietary 
supplements  they  buy  are  adulterated  or 
whether  they  contain  the  correct  dietary 
ingredients  or  contain  the  dietary 
ingredients  in  the  amount  stated  on  the 
product's  label.  Consiuners  who 
purchase  a  product  that  does  not" 
contain  the  amount  or  strength  Usted  on 
the  label  experience  an  economic  loss 
because  they  are  paying  for  something 
that  they  did  not  receive.  CGMPs  would 
require  manufacturers  to  establish  and 
meet  specifications  for  identity,  purity, 
quality,  strength  and  composition  of 
dietary  supplements  to  help  ensure  that 
consumers  buy  dietary  supplements  that 
are  not  adulterated,  contain  the  dietary 
ingredients  declared  on  the  product's 
label,  and  contain  the  amount  or 
strength  listed  on  the  label.  Therefore. 
CGMPs  would  benefit  consumers. 

2.  How  Will  CGMP  Regulations  Take 
Into  Accoimt  Technical  Feasibility? 

In  developing  this  proposed  rule,  we 
were  ceireful  not  to  propose 
requirements  that  are  not  technically 
feasible  to  meet.  In  some  areas  where 
there  has  been  scientific  study  but 
where  the  science  is  still  evolving,  the 
proposal  recognizes  the  evolving  state  of 


the  science,  but  would  give  you 
maximum  flexibility  in  meeting  the 
requirement.  For  example,  there  are 
tests  available  for  identity,  purity, 
quality,  strength,  and  composition  of 
certain  dietary  ingredients  or  dietary 
supplements.  Because  many  tests  for 
identity,  purity,  quality,  strength,  and 
composition  of  dietary  ingredient  or 
dietary  supplements  have  not  been 
officially  validated,  the  proposal  would 
permit  tests  using  methods  other  than 
those  that  are  officially  validated.  By 
using  the  term  "officially  validated,"  we 
mean  that  the  method  is  validated  using 
an  interlaboratory  collaborative  study  by 
which  a  proposed  method  is  validated 
by  independent  testing  in  separate 
laboratories  imder  identical  conditions 
(Ref.  35).  An  AOAC  International 
(formerly  the  Association  of  Official 
Analytical  Chemists)  Official  Method  is 
an  example  of  an  officially  validated 
method.  We  discuss  test  methods 
validation  in  more  detail  later  in  this 
document. 

In  areas  where  scientific  study  is  still 
evolving,  we  did  not  propose  specific 
requirements.  For  example,  we  did  not 
propose  requirements  for  dissolution, 
disintegration,  bioavailability,  or 
expfration  dating.  In  those  areas,  it  may 
be  premature  to  propose  a  requirement 
at  this  time.  In  the  preamble  to  this  rule, 
we  identify  those  areas  where  additional 
scientific  study  is  necessary  before  we 
can  propose  a  dietary  supplement 
CGMP  requirement.  For  example,  we 
did  not  identify  defect  action  levels 
(DALs)  for  dietary  ingredients  because 
there  are  not  enough  data  available  to 
identify  an  appropriate  DAL  for  most 
dietary  ingredients.  Likewise,  further 
study  is  needed  for  some  dietary 
ingredients  before  dissolution, 
disintegration,  bioavailability, 
expiration  dating,  or  other  quafity 
standard  requirements  can  be  proposed. 

3.  How  Can  FDA  Help  Industry  Achieve 
Compliance  With  CGMPs? 

During  small  business  outreach  public 
meetings  and  in  comments  to  the 
ANPRM.  members  of  the  dietary 
supplement  industry  told  us  that  they 
would  like  our  help  in  determining  how 
to  implement  CGMP  regulations  for 
dietary  ingredients  and  supplements. 
We  have  heard  that  issuing  guidance 
documents  and  education  and  training 
would  be  helpful.  We  invite  comment 
on  the  use  of  guidance  documents, 
education,  training,  or  other  approaches 
and  potential  sources  of  education  and 
training  that  you  believe  would  assist 
industry  efforts  to  implement  the 
proposed  CGMP  regulations,  if  finalized 
as  proposed. 


12164  Federal  Register /Vol.  68.  No.  49 /Thursday,  March  13,  2003  /  Proposed  Rules 


F.  Proposal  Highlights  and  Requests  for 
Comments 

This  proposed  rule  is  intended  to 
ensure  that  manufactiuing  practices  will 
not  result  in  an  adulterated  dietary 
supplement  and  that  supplements  are 
properly  labeled.  This  proposed  rule,  if 
finalized  as  proposedi  will  give 
consumers  greater  confidence  that  the 
dietary  supplements  they  choose  to  use 
will  have  the  identity,  strength,  purity, 
quality,  or  composition  claimed  on  the 
label.  A  manufacturer  of  a  dietary 
ingredient  or  a  dietary  supplement 
caimot  make  claims  that  state  or  imply 
that  the  dietary  ingredient  or  dietary 
supplement  is  safe  and/or  effective 
simply  because  it  has  been 
manufactured  in  compliance  with 
current  good  manufacturing  practice 
(CGMP)  requirements.  However,  we 
believe  that  a  voluntary  labeling 
statement  about  the  fact  that  a  dietary 
ingredient  or  dietary  supplement  has 
been  made  in  compliance  with  CGMP 
requirements  might  be  made  lawfully 
under  the  act,  provided  that  such  a 
statement  is  made  in  an  appropriate 
context  and  with  adequate  disclaimers 
so  that  consumers  fully  understand  it 
and  are  not  misled  by  it.  The  proposed 
rule  governing  CGMP  requirements  for 
dietary  supplements  address 
manufacturing  controls  to  ensure  that 
dietary  ingredients  and  dietary 
supplements  are  produced  in  a  maimer 
that  will  not  adulterate  or  misbrand 
such  products.  Compliance  with  any 
final  rule,  based  on  the  proposal,  will 
not  ensure  that  the  dietary  ingredient  or 
dietary  supplement  itself  is  safe  or 
effective.  Thus,  the  agency  believes  that 
an  unqualified  statement  saying  simply 
"produced  in  compliance  with  dietary 
supplement  current  good  manufacturing 
practice  requirements,"  without  more, 
could  well  suggest  that  a  product  may 
be  safe  and  effective  or  somehow 
superior  to  other  dietary  ingredient  and 
dietary  supplement  products  that  are 
subject  to  the  same  CGMP  requirements. 
Such  a  statement  would  likely  be 
considered  misleading  by  FDA  under 
sections  403(a)(1)  and  201(n)  of  the  act. 
We  believe  however,  that  it  might  be 
possible  to  cure  an  unqualified 
statement  by  including  language 
clarifying  to  consumers  that  all  dietary 
ingredients  and  dietary  supplements 
must  be  manufactured  in  compliance 
with  CGMP  requirements  and  that  such 
compliance  does  not  mean  that  the 
dietary  ingredient  or  dietary  supplement 
is  safe  or  effective.  As  usual,  the 
manufacturer  would  be  responsible  for 
ensuring  that  any  such  voluntary 
labeling  statements  on  its  dietary 
ingredient  and  dietary  supplement 


products  are  truthful  and  not 
misleading.  The  agency  would  review 
the  lawfulness  of  such  statements  under 
sections  403(a)(1)  and  201  (n)  o/the  act. 

We  propose  requirements  for:  (1) 
Personnel,  (2)  the  physical  plant 
environment,  (3)  equipment  and 
utensils,  (4)  production  and  process 
controls,  (5)  holding  and  distributing, 
(6)  consumer  complaints  related  to 
CGMPs,  and  (7)  records  and 
recordkeeping.  Key  provisions  of  the 
proposed  rule  are  highlighted  below. 
We  also  seek  comment  on  whether 
certain  additional  provisions  should  be 
included  as  requirements  in  a  hnal  rule. 

Proposed  "personnel"  requirements 
would  require  that  you  have  qualified 
employees  and  supervisors,  to  take 
measures  to  exclude  any  person  from 
your  operations  who  might  be  a  source 
of  microbial  contamination,  and  to  use 
hygienic  practices  to  the  extent  ' 
necessary  to  protect  against 
contamination. 

Proposed  "physical  plant" 
requirements  are  intended  to  help 
prevent  contamination  from  your 
physical  plant  environment.  You  would 
be  required  to  design  and  construct  yoiu- 
physical  plant  in  a  manner  to  protect 
dietary  ingredients  and  dietary 
supplements  from  becoming  adulterated 
during  manufacturing,  packaging,  and 
holding.  You  would  be  required  to  keep 
your  physical  plant  in  a  clean  and 
sanitary  condition  and  in  sufficient 
repair  to  prevent  contamination  of 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces. 

Proposed  "equipment  and  utensils" 
provisions  would  require  that  you  use 
equipment  and  utensils  that  are  of 
appropriate  design,  construction,  and 
workmanship  for  their  intended  use  and 
that  you  provide  for  adequate  cleaning 
and  maintenance.  You  would  be 
required  to  maintain  and  cahbrate  your 
instruments  and  controls  for  acciuacy 
and  precision  and  to  ensure  that 
automatic,  mechanical,  and  electronic 
equipment  works  as  intended.  You 
would  also  be  required  to  maintain, 
clean,  and  sanitize,  as  necessary,  all 
equipment  utensils  and  contact  surfaces 
that  are  used  to  manufacture,  package, 
or  hold  dietary  ingredients  or  dietary 
supplements. 

Under  the  proposed  "production  and 
process  controls"  requirements,  you 
would  be  required  to  establish  and  use 
a  quality  control  unit  in  your 
manufacturing,  packaging,  and  label 
operations.  We  propose  requirements 
for  establishing  and  using  master 
manufacturing  records  and  batch 
control  records  to  ensure  batch-to-batch 
consistency.  Specifications  would  be 
required  for  any  point,  step,  or  stage  in 


the  manufacturing  process  where  . 
control  is  necessary  to  ensure  that  the 
dietary  supplement  contains  the 
identity,  purity,  quality,  strength,  and 
composition  claimed  on  the  label.  We 
propose  flexible  testing  requirements: 
You  would  be  required  to  test  final 
products  for  adherence  to  specifications, 
unless  a  scientifically  valid  analytical 
method  does  not  exist;  in  the  latter  case, 
you  would  be  required  to  test  incoming 
shipment  lots  of  components,  dietary 
in^«dients,  or  dietary  supplements  for 
any  such  specification,  and  to  test  in- 
process  for  any  such  specification  in 
accordance  with  the  master 
manufacturing  record  where  you 
determine  control  is  necessary  to  ensure 
the  identity,  purity,  quality,  strength, 
and  composition  of  the  product. 

Proposed  "holding  and  distributing" 
requirements  would  protect 
components,  dietary  ingredients,  dietary 
supplements,  packaging,  and  labels 
against  contamination  and  deterioration. 
You  would  be  required  to  hold 
components,  dietary  ingredients,  dietary 
supplements,  packaging,  and  labels 
under  appropriate  conditions  of 
temperature,  humidity,  and  light  so  that 
their  quality  is  not  affected;  and  under 
conditions  that  do  not  lead  to  the 
mixup,  contamination,  or  deterioration. 

Proposed  "consumer  complaints" 
requirements  would  require  that  you 
keep  a  written  record  of  each  consumer 
complaint  related  to  good 
manufacturing  practices;  review  such 
complaints  to  determine  whether  the 
consumer  complaint  involves  a  possible 
failure  of  a  dietary  ingredient  or  dietary 
supplement  to  meet  any  of  its 
specifications,  or  any  other 
requirements  of  this  part,  including 
those  that  may  result  in  a  possible  risk 
of  illness  or  injury  (i.e.,  an  adverse 
event);  and  investigate  a  consumer 
complaint  when  there  is  a  reasonable 
possibility  of  a  relationship  between  the 
consumption  of  a  dietary  supplement 
and  an  adverse  event.  For  the  purposes 
of  this  regulation,  a  consumer  complaint 
about  product  quality  may  or  may  not 
include  concerns  about  a  possible 
hazard  to  health.  However,  a  consiuner 
complaint  does  not  include  an  adverse 
event,  illness,  or  injury  related  to  the 
safety  of  a  particular  dietary  ingredient 
independent  of  whether  the  product  is 
produced  under  good  manufacturing 
practices. 

Proposed  "records  and 
recordkeeping"  requirements  would  tell 
you  how  long  you  must  keep  certain 
records  to  show  how  you  complied  with 
the  CGMP  requirements.  We  would 
require  that  you  keep  written  records  for 
3  years  beyond  the  date  of  manufacture 
of  the  last  batch  of  dietary  ingredients 
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or  dietary  supplements  associated  with 
those  records  and  have  all  required 
records,  or  copies  of  such  records, 
readily  available  during  the  retention 
period  for  authorized  inspection  and 
copying  by  FDA  when  requested. 

CGMP  records  document  the 
manufacturer's  operation  throughout 
time  and  are  essential  to  an  enforceable 
regulation.  Because  FDA  does  not 
observe  the  manufacturer's  operation 
fuUtime,  records  can  ensure  that  the 
FDA  has  the  information  needed  to 
identify  noncompliance  and  to  bring  a 
non-compliant  manufacturer  into 
compliance.  Records  can  show  that 
appropriate  monitoring  is  performed, 
pinpoint  with  confidence  when  a 
deviation  began  and  ended,  and  prove 
that  required  quality  control  measures 
and  practices  were  performed  as  often 
as  necessary  to  ensure  control.  Review 
of  manufacturing  records  with  sufficient 
frequency  can  ensure  that  any  problems 
are  uncovered  promptly  and  can 
facilitate  prompt  modification,  have  an 
impact  on  the  production  of  subsequent 
batches  of  the  product,  and  prevent 
introduction  of  potentially  hazardous 
dietary  supplements  into  the  market 
place.  Review  of  consumer  complaint 
records  can  facilitate  the  identification 
of  trends  in  reports  of  illness  or  injury, 
identify  related  batch  records  to  identify 
previously  undetected  manufacturing 
deviation,  and  have  an  impact  on  the 
prompt  recall  of  any  potentially 
hazardous  dietary  supplement. 

We  seek  comment  on  whether  the 
proposed  recordkeeping  requirements 
are  not  necessary  to  prevent 
adulteration;  to  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement;  to  an  enforceable 
regulation;  and  for  the  other  reasons 
cited.  If  comments  assert  that 
recordkeeping  provisions  are  not 
necessary,  comments  should  include  an 
explanation  of  why  recordkeeping 
requirements  are  not  necessary 
including  how,  in  the  absence  of  the 
requirements,  one  can  prevent 
adulteration,  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement,  ensure  an  enforceable 
regulation,  and  the  other  reasons  cited. 
If  comments  agree  that  the 
recordkeeping  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 

Although  records  are  not  required  in 
21  CFR  Part  110,  CGMPs  in 
manufacturing,  packing,  or  holding 
human  food,  records  are  required  in  the 
other  commodity-driven  food  CGMPs 
(j.e.,2lCFRPart  129,  Processing  and      . 


bottling  of  bottled  drinking  water;  21 
Part  CFR  120,  Hazard  Analysis  and 
Critical  Control  Point  (HAACP) 
Proceduires  for  the  Safe  and  Sanitary 
Processing  and  Importing  of  Juice;  21 
CFR  Part  123,  Fish  and  fishery  products; 
21  CFR  Part  106  Infant  formula  quality 
control  procediu«s;  and  21  CFR  Part 
113,  Thermally  processed  low-acid 
foods  packaged  in  hermetically  sealed 
containers).  Further,  records  are 
included  in  the  CGMPs  submitted  to 
FDA  by  industry,  the  National 
Nutritional  Foods  Association 
Standards,  the  NSF  International  draft 
standards  (Ref.  83),  and  the  USP  draft 
Manufacturing  Practices  for  Dietary 
Supplements. 

We  seek  comment  on  whether  certain 
additional  provisions  should  be  . 
included  as  requirements  in  a  final  rule. 
For  example,  we  invite  comment  on 
whether  a  final  rule  should  include  a 
requirement  for  certain  personnel 
records;  for  written  procedures  in  a 
number  of  areas;  for  equipment 
verification;  and  for  expiration  dating 
and  related  testing.  Written  procedures 
are  included  in  the  dietary  supplement 
CGMP  outline  submitted  to  FDA  by 
industry,  National  Nutritional  Foods 
Association  standards,  the  NSF 
International  draft  standards,  and  the 
USP  draft  Manufacturing  Practices.  In 
order  to  limit  the  biu-den  to 
manufacturers,  FDA  is  not  proposing  to 
require  written  procedures.  However, 
FDA  is  proposing  that  manufacturers 
maintain  appropriate  records  to  ensure 
the  identity,  purity,  quality,  strength, 
and  composition  of  a  given  product  and 
records  that  are  necessary  for  efficient 
enforcement  and  to  permit  trace  back. 
Although  we  have  not  proposed 
requirements  for  written  procedures  as 
did  these  other  groups,  we  seek 
comment  on  whether  such  practices 
should  be  included  in  a  final  rule.  Later 
in  this  document,  we  request  comments 
on  specific  written  procedures  and 
describe  FDA's  current  thinking 
concerning  what  could  be  included  in 
such  a  written  procedure. 

We  also  seek  comment  on  whether 
this  rule  should  include  specific 
requirements  for  the  use  of  animal- 
derived  dietary  ingredients,  and 
requirements  for  persons  who  handle 
raw  agricultural  commodities.  Specific 
requests  for  comment  of  this  type  are 
contained  below  in  relevant  sections  of 
this  preamble. 

n.  General  Issues 

A.  Legal  Authority 

We  are  proposing  these  regulations 
under  sections  201.  393.  409.  701(a). 
704,  and  801  of  the  act  (21  U.S.C.  321. 


903.  348.  371(a).  374..  and  381)  and 
sections  402  and  403  of  the  act  and 
section  361  of  the  Public  Health  Service 
Act  (the  PHS  Act)  (42  U.S.C.  264). 

Section  402(g)  of  the  act  gives  us 
explicit  authority  to  issue  a  rule 
regulating  conditions  for  manufactiuing. 
packaging,  and  holding  dietary 
supplements.  Section  402(g)(1)  of  the 
act  states  that  a  dietary  supplement  is 
adulterated  if  "it  has  been  prepared, 
packed,  or  held  under  conditions  that 
do  not  meet  current  good  manufacturing 
practice  regulations."  Section  402(g)(2) 
of  the  act  authorizes  us  to,  by  regulation, 
"prescribe  good  manufactiuing  practices 
for  dietary  supplements."  In  addition, 
section  402(g)(2)  of  the  act  states  that 
any  such  regulations  "shall  be  modeled 
after  current  good  manufacturing 
practice  regulations  for  food  and  may 
not  impose  standards  for  which  there  is 
no  current  and  generally  available 
analytical  methodology." 

In  section  402(g)(2)  of  the  act,  which 
describes  the  general  parameters  of 
CGMPs  for  dietary  supplements. 
Congress  stated  that  the  regulations 
were  to  be  "modeled  after  current  good 
manufactiuing  practice  regulations  for 
food."  To  determine  what  Congress 
meant,  we  look  to  the  plain  meaning  of 
the  phrase.  Webster's  II  New  Riverside 
University  Dictionary  defines  "model" 
as  "[a]  preliminary  pattern  serving  as 
the  plan  from  which  an  item  not  yet   , 
constructed  will  be  produced"  (Ref.  81). 
Thus,  when  Congress  used  the  term 
"modeled  after"  Congress  intended  that 
we  use  the  food  CGMPs  as  a 
"preliminary  pattern"  for  the  dietary 
supplement  CGMPs.  If  Congress  had 
intended  for  the  agency  to  adopt  food 
CGMPs  as  the  CGMPs  for  dietary 
supplements.  Congress  could  have 
explicitly  stated  that  dietary- 
supplements  were  subject  to  food 
CGMPs. 

The  provisions  in  the  dietary 
supplement  CGMP  proposal  are 
modeled  after  food  CGMPs,  The  general 
CGMP  provisions  for  food  in  part  110 
relate  not  only  to  insanitary  production 
practices,  but  other  practices,  such  as 
having  appropriate  quality  control 
operations,  to  ensure  that  a  food  is 
manufactured  in  a  manner  that  will  not 
adulterate  the  food.  Further,  the  CGMPs 
in  part  110  describe  the  minimally 
acceptable  practices  for  all  food 
handling  operations.  They  are  not 
intended  to  cover  specific  issues  that 
may  relate  to  a  particular  product  type, 
rather,  are  general  provisions  concerned 
with  practices  relating  to  the  receiving, 
inspecting,  quality  control  operations, 
packaging,  segregating,  processing, 
storing,  and  transporting  of  food.  The 
specific  provisions  of  the  food  CGMPs 
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are  linked  to  hazards  that  are  inherent 
to  foods  {e.g.,  microbial  contamination 
and  contamination  with  macroscopic 
filth). 

The  proposed  dietary  supplement 
CGMPs  are  modeled  after  the  food 
CGMPs  in  part  110  in  that  they  cover 
the  scope  of  practices  related  to  the 
receiving,  inspecting,  quality  control 
operations,  packaging,  segregating, 
processing,  storing,  and  distribution  of 
dietary  ingredients  and  dieteiry 
supplements.  Dietary  supplements 
require  many  of  the  same  types  of 
sanitary  practices  and  other  practices  as 
conventional  food  production  in  order 
to  produce  a  product  that  is  not 
adulterated;  dietary  supplements  are 
subject  to  many  of  the  same  hazards  as 
are  conventional  foods.  However, 
dietary  supplements  have  their  own  set 
of  unique  requirements  as  a  result  of  the 
characteristics  and  hazards  due  to  their 
"hybrid"  natxu-e,  e.g.,  dietary 
supplements  can  be  considered  as 
falling  somewhere  along  the  continuum 
between  conventional  foods  on  the  one 
hand  and  drugs  on  the  other.  Thus,  the 
CGMPs  for  dietary  supplements  need  to 
address  the  characteristics  and  hazards 
of  dietary  supplements,  the  operations 
and  processes  used  to  manufactiue 
dietary  supplements,  particularly  those 
necessary  to  ensure  the  identity,  purity, 
quality,  strength,  and  composition 
claimed  on  the  label. 

Dietary  supplements,  unlike 
conventional  foods,  contain  ingredients 
that  are  consumed  in  very  small 
quantities,  for  example,  in  a  tablet  or 
capsule.  Such  ingredients  may  be 
intended  to  have  an  anticipated,  specific 
physiological  response.  Such 
ingredients  are  more  "drug-like"  than 
"food-like,"  in  part,  because  very  small 
changes  in  the  strength,  purity,  or 
quality  of  the  ingredient  can  have 
significant,  and  possibly  adverse,  health 
consequences  to  those  who  ingest  it. 
Thus,  the  dietary  supplement  CGMPs, 
by  necessity,  heed  to  include  provisions 
related  to  identity,  purity,  strength, 
quality,  and  composition  of  the  product 
so  that  the  dietary  supplement  "food" 
product  will  be  manufactured  in  a 
manner  that  will  not  result  in 
adulteration. 

Further,  plant  products  that  are  used 
to  produce  dietary  supplements  may  be 
ground  or  in  a  powder  and  not  easily 
recognized  compared  to  conventional 
food  that  is  readily  identifiable  (e.g.,  one 
can  readily  distinguish  between  white 
flour  and  white  sugar,  but  not  between 
ground  plaintain  and  ground  D.  lanata). 
Thus,  for  the  manufacturer  to  be  sure 
that  the  dietary  supplement  contains  the 
correct  ingredient  and  the  amount  of  the 
ingredient  that  is  intended,  the 


manufacturer  must  test  or  examine  the 
ingredient  using  appropriate  methods. 
The  "modeled  after"  language  in  section 
402(g]  of  the  act  provides  the  agency 
with  the  flexibility  to  devise  CGMPs 
that  make  sense  for  dietary 
supplements,  and  that  are  based  on  the 
same  principles  as  food  CGMPs  in  part 
110,  i.e.,  to  prevent  adulteration  related 
to  insanitary  conditions  or  other 
conditions  that  may  be  necessary  to 
prevent  adulteration,  given  the  nature  of 
the  speciftc  food  product  and  the 
characteristics  of,  and  hazards  inherent 
in,  that  food. 

The  scope  of  the  legal  authority  for 
the  proposed  dietary  supplement 
CGMPs  includes  the  legal  authorities 
upon  which  the  food  CGMPs  are  based. 
For  example,  section  402(a)(3)  of  the  act 
states  that  a  food  is  deemed  adulterated 
if  "it  consists  in  whole  or  in  part  of  any 
filthy,  putrid,  or  decomposed  substance, 
or  if  it  is  otherwise  unfit  for  food." 
Section  402(a)(4)  of  the  act  states  that  a 
food  is  deemed  adulterated  if  "it  has 
been  prepared,  packed,  or  held  under 
insanitary  conditions  whereby  it  may 
have  become  contaminated  with  filth,  or 
whereby  it  may  have  been  rendered 
•injurious  to  health."  While  section 
402(a)(3)  of  the  act  focuses  on  the  food 
itself,  section  402(a)(4)  of  the  act  focuses 
on  the  conditions  imder  which  the  food 
is  prepared,  packed,  or  held.  Courts 
have  adopted  a  broad  reading  of  section 
402(a)(4)  of  the  act  when  we  have  taken 
actions  to  advance  the  public  health  [see 
U.S.  V.  Nova  Scotia  Food  Products 
Corp.,  568  F.  2d  240,  248  (2d  Cir.  1977)). 
The  agency  tentatively  concludes  that 
the  authorities  that  it  relied  on  for  its 
umbrella  CGMPs  in  part  110  for  food  are 
relevant  to  the  authorities  that  it  needs 
for  this  proposed  rule  for  dietary 
supplement  CGMPs.  In  addition,  section 
409  of  the  act  is  another  provision  that 
is  relevant  to  dietary  supplement 
CGMPs.  Section  409  of  the  act  addresses 
circumstances  luider  which  a  food  may 
be  deemed  adulterated  based  on  the  use 
of  a  food  additive.  Section  409  of  the  act 
is  relevant  to  good  manufactiuing 
practices  for  foods,  including  dietary 
supplements,  because  a  food  would  be 
deemed  adulterated  if  it  contained  a 
food  additive  that  was  not  used  in  a 
manner  consistent  with  the  statutory 
and  regulatory  requirements  under 
section  409  of  the  act  [see  sections 
402(a)(2)(C)  and  409  of  the  act). 
Although  Congress  explicitly  excluded 
"dietary  ingredients,"  as  defined  in 
section  201  (ff)  of  the  act,  trom  the 
definition  of  food  additive,  [see  section 
201(s)(6)  of  the  act),  ingredients  other 
than  dietary  ingredients  in  a  dietary 
supplement  are  subject  to  regulation  as 


a  food  additive  imder  section  409  of  the 
act,  unless  they  are  subject  to  an 
exception  to  the  definition  of  "food 
additive"  imder  section  201(s)  of  the 
act. 

Moreover,  dietary  ingredients  and 
dietary  supplements  may  contain 
pathogenic  bacteria  or  viruses  that  pose 
serious  public  health  and  safety 
concerns  (Ref.  36).  Botanical  diet&ry 
ingredients  are  living  plants  that  may 
contain  different  microorganisms.  These 
include  Lactobacillus,  Leuconostoc, 
Pseudomonas,  and  Xanthomonas 
species  and  molds.  Potential  pathogens 
such  as  Listeria  monocytogens, 
Pseudomonas  aeruginosa  and 
Enterobacteriacae  may  also  be  present. 
Secondary  microbial  contamination 
from  soil  [Bacillus  cereus,  Clostridium 
perfringens  and  mycotoxin-producing  ■ 
molds,  etc.),  animal  feces  [Salmonella 
and  Shigella  spp.,  Escherichia  coli]  and 
handling  [Staphylococcus  aureus)  can 
also  occur  during  harvesting, 
processing,  and  transportation  (Ref.  36). 
Animal-derived  dietary  ingredients  or 
dietary  supplements  may  also  pose  a 
risk.  For  example,  bovine  colostrum,  the 
lacteal  secretion  which  precedes  milk 
after  a  cow  gives  birth,  is  a  substance 
that  is  used  in  dietary  supplements  and 
likely  presents  the  same  potential  health 
risks  as  does  milk.  Bovine  milk  may 
contain  pathogenic  organisms  capable  of 
causing  diseases  in  man  such  as 
tuberculosis  or  luidulant  fever.  Glands 
and  other  animal  tissues  may  contain 
the  infective  agent  that  causes 
transmissible  spongiform 
encephalopathy  (TSE)  if  they  originate 
from  an  animal  infected  with  the 
disease  (Ref.  37). 

We  have  authority  to  issue  regulations 
under  section  361  of  the  PHS  Act.  The 
Secretary  delegated  authority  to  the 
Commissioner  of  FDA  (the 
Commissioner)  to  exercise  the  functions 
vested  in  the  Secretary  under  section 
361  of  the  PHS  Act  (see  21  CFR 
5.10(a)(3)).  This  authority  authorizes  the 
Commissioner  to  issue  and  enforce 
regulations  that,  in  the  Commissioner's 
judgment,  are  necessary  to  prevent  the 
introduction,  transmission,  or  spread  of 
communicable  diseases  from  one  State 
to  another.  Because  this  authority  is 
designed  to  eliminate  the  introduction 
of  diseases  from  one  State  to  another, 
the  Commissioner  may  exercise  the 
authority  over  the  disease-causing 
substance  within  the  State  where  the 
food  is  manufactiued,  packaged,  or 
held.  The  Commissioner,  therefore, 
assumes  the  authority  to  issue 
regulations  under  the  PHS  Act  to  assure 
that  foods  are  manufactured,  packaged, 
and  held  under  conditions  that  will 
prevent  the  introduction,  transmission, 
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or  spread  of  commiuiicable  diseases 
between  States.  Thus,  the  agency  is 
invoking  its  authority  under  the  PHS 
Act  in  this  proposed  rule  to  prevent  the 
spread  of  communicable  disease  from 
dietary  ingredients  or  dietary 
supplements  in  intrastate  and  interstate 
commerce. 

In  developing  proposed  CGMPs  for 
dietary  supplements,  we  relied  on  the 
basic  concept  underlying  the  food 
CGMPs  and  upheld  by  the  courts.  As  a 
result,  the  basic  concept  for  the  food 
CGMPs  and  the  proposed  dietary 
supplement  CGMPs  is  the  same:  To 
establish  regulations  that  will  help 
ensure  that  yoiu-  practices  for  preparing, 
packaging,  and  holding  dietary 
ingredients  and  dietary  supplements  do 
not  result  in  an  adulterated  food 
entering  interstate  commerce. 

In  addition  to  relying  on  the  broad 
authority  in  relevant  sections  of  the  act 
that  we  used  to  issue  the  food  CGMP 
regulations,  we  look  to  the  other 
relevant  statutory  language  in  section 
402  (g)  of  the  act  and  Ae  act  as  a  whole 
in  deciding  the  basis  for  our  legal 
authority  in  proposing  regulations 
related  to  the  manufacture,  packaging, 
and  holding  of  dietary  ingredients  and 
dietary  supplements.  We  note  that 
certain  terms  Congress  used  in  section 
402(g)(2)  of  the  act,  i.e.,  "standards"  and 
"current  and  generally  available 
analytical  methodology,"  show  that 
Congress  intended  to  give  us  the 
authority  to  establish  regulations  in  this 
rule  that  do  not  have  parallel  provisions 
in  other  food  CGMPs.  Specifically,  the 
second  phrase  of  the  second  sentence  in 
section  402(g)(2)  of  the  act  states  that  we 
"may  not  impose  standards  for  which 
there  is  no  current  and  generally 
available  analytical  methodology." 
"Standards"  and  "current  and  generally 
available  analytical  methodology"  are 
terms  of  art  in  the  scientific  field,  and 
we  are  relying  on  the  meaning  of  these 
terms  in  the  field  of  science  in  these 
proposed  CGMPs  regulations,  which 
implement  that  provision.  This  statutory 
language  does  not  limit  CGMPs  for 
dietary  supplements  solely  to  the  food 
CGMP  regulations  at  the  time  DSHEA 
was  enacted.  If  Congress  had  intended 
for  the  CGMPs  for  dietary  supplements 
to  be  identical  to  the  CGMPs  for  food, 
the  language  in  section  402(g)(2)  of  the 
act  relating  to  "standards"  and  "current 
and  generally  available  analytical 
methodolog(ies)"  would  be 
meaningless.  Thus,  CGMP  regulations 
for  dietary  ingredients  and  dietary 
supplements  may  include  provisions 
relevant  to  dietary  ingredients  and 
dietary  supplements  that  were  not  in 
current  food  regiilations  at  the  time 
DSHEA  was  enacted. 


In  addition  to  the  broad  authority  in 
section  402(g)  of  the  act,  we  look  to  the 
statutory  scheme  of  DSHEA  as  a  whole 
in  proposing  regulations  related  to  the 
manufacture,  packaging  and  holding  of 
dietary  ingredients  and  dietary 
supplements.  Section  403(q)(5)(F)  of  the 
act  (section  7(b)  of  DSHEA)  requires  that 
a  dietary  supplement  product  provide 
nutrition  information.  To  comply  with 
section  403(q)(5)(F)  of  the  act,  you  must 
be  able  to  identify  the  dietary  ingredient 
or  ingredients  in  a  dietary  supplement 
and  the  quantity  of  each.  Moreover,  the 
provisions  in  section  403(s)  of  the  act 
relate  to  identity,  purity,  quality, 
strength,  and  compositional 
specifications  of  a  dietary  supplement. 
Thus,  Congress  sought  to  ensure  in 
DSHEA  that  dietary  supplements  would 
provide  accurate  information  to  the 
consumer  on  the  identity  of  the  dietary 
ingredient  and,  if  an  herb  or  botanical, 
the  source  from  which  it  is  derived. 
Moreover,  Congress  sought  to  ensure 
that  the  dietary  supplement  would  have 
the  strength  or  meet  the  quality,  purity, 
and  compositional  specifications  that 
the  dietary  supplement  is  represented  to 
meet.  Because  Congress  established 
section  403(s)  of  the  act — a  provision 
that  requires  that  a  dietary  supplement 
that  bears  representations  about 
identity,  purity,  quality,  strength,  and 
compositional  specifications  meet  those 
representations — it  is  reasonable  for  us 
to  establish  regulations  for 
manufacturing,  packaging,  and  holding 
addressing  those  same  feat\u«s.  These 
representations  relate  to  characteristics 
and  hazards  to  which  dietary 
supplements  are  subject.  Further,  in 
section  402(f)  of  the  act.  Congress 
identified  circumstances  under  which  a 
dietary  supplement  or  a  dietary 
ingredient  would  be  deemed  adulterated 
because  it  may  present  a  significant  or 
unreasonable  risk  of  illness  or  injiuy. 
Congress  expected  that  a  dietary 
supplement  would  be  manufactured  in    . 
a  way  that  ensures  that  the  dietary 
supplement  contains  dietary  ingredients 
that  do  not  present  an  luueasonable  risk 
of  illness  or  injury  and  for  which  the 
conditions  of  use  are  based.  Because  one 
must  be  able  to  measure  or  analyze  a 
dietary  ingredient  in  order  to  determine 
whether  a  supplement  in  fact  contains 
that  dietary  ingredient,  it  is  reasonable 
for  a  proposed  rule  on  CGMPs  to 
include  provisions  related  to  identity, 
purity.  quaUty.  strength,  and 
composition  of  a  dietary  ingredient  or  a 
dietary  supplement.  Moreover,  it  is 
reasonable  to  propose  a  requirement 
that  records  of  complaints  be  kept  and 
investigations  be  done,  as  necessary,  so 
that  the  manufacturer  ?nd  FDA  can  be 


aware  of  any  potential  problems  relating 
to  a  particular  dietary  ingredient  and 
these  CGMPs,  and  so  that  a 
manufactiu«r  can  take  appropriate 
action  when  necessary.  T\xe  proposed 
CGMPs  would  reflect  the  act's 
regulatory  scheme  generally  and,  more 
specifically,  DSHEA's  provisions  that 
contemplate  consistent,  controlled 
manufacture  of  dietary  supplements  (see 
sections  402(f)  and  403(q){5){F)  and  (s) 
of  the  act).  We  tentatively  conclude  that, 
therefore,  section  402(g)(2)  of  the  act 
gives  us  the  authority  to  develop  dietary 
supplement  CGMPs  that  are  not 
identical  to  our  food  CGMPs  and  that 
are  appropriately  tailored  to  the 
manufacturing,  packaging,  and  holding 
of  dietary  ingredients  and  dietary 
supplements. 

Sections  701(a)  and  704  of  the  act  also 
give  us  authority  to  estabhsh  regulations 
related  to  CGMPs  for  dietary  in^«dients 
and  dietary  supplements.  Under  section 
701(a)  of  the  act,  we  have  the  authority 
to  issue  regulations  for  the  efficient 
enforcement  of  the  act,  and  such 
regulations  have  been  held  to  have  the 
force  and  effect  of  law  [see  National 
Nutritional  Foods  Ass'n  v.  Weinberger, 
512  F.2d  688,  697-98  (2d  Cir.  1975)). 
Section  704  of  the  act  gives  us  the 
authority  to  inspect  factories, 
warehouses,  and  other  estabUshments  in 
which  foods,  including  dietary 
ingredients  and  dietary  supplements, 
are  manufactured,  processed,  packed,  or 
held  and  to  inspect  their  facilities, 
equipment,  finished  and  unfinished 
materials,  containers,  and  labeling. 

In  addition  to  having  the  authority  to 
establish  broad  regulations  for 
manufacturing,  packaging,  and  holding 
dietary  ingredients  and  dietary 
supplements,  we  also  have  the  authority 
to  require  recordkeeping  as  part  of  these 
regulations.  Two  questions  that  we 
considered  in  deciding  whether  to 
propose  requirements  for  recordkeeping 
included  whether  the  statutory  scheme 
as  a  whole  justified  the  proposed 
regulation  and  whether  the  proposed 
recordkeeping  requirements  would  be 
limited,  would  clearly  assist  in  the 
efficient  enforcement  of  the  act,  and 
would  not  create  an  unreasonable 
recordkeeping  burden.  In  the  other 
relevant  sections  of  this  document,  we 
explain  in  more  detail  the 
recordkeeping  provisions  that  we 
believe  are  limited  to  what  are  necessary 
for  the  efficient  enforcement  of  the  act, 
and  because  the  requests  are  limited, 
would  therefore  not  create  an 
unreasonable  recordkeeping  burden. 

For  this  proposed  CGMP  rule  for 
dietary  ingredients  and  dietary 
supplements,  recordkeeping  is  • 
necessary  to  provide  the  type  of 
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documentation  that  would  demonstrate 
that  dietary  ingredients  and  dietary 
supplements  are  manufactured, 
packaged,  and  held  under  the 
conditions  that  would  be  required  under 
the  proposed  CGMP  regulations. 
Further.  FDA  is  using  its  authority 
under  sections  801  and  701(a)  of  the  act 
in  proposing  recordkeeping 
requirements  for  dietary  ingredients  and 
dietary  supplements  that  may  not  be 
marketed  or  sold  in  the  United  States 
and  that  are  exported  under  section 
801(e)  of  the  act. 

In  addition  to  having  the  authority 
under  the  act  to  require  recordkeeping, 
we  also  have  authority  to  require  access 
to  the  records.  Because  the  practices  set 
forth  in  the  proposed  CGMP  rule  are 
necessary  to  providing  consumers  with 
dietary  supplements  that  are  not 
adulterated,  access  to  records  that 
demonstrate  that  firms  follow  CGMPs  is 
essential  to  confirming  systematic 
compliance  with  CGMPs.  We  also  have 
the  authority  to  copy  the  records  when 
necessary.  We  may  consider  it  necessary 
to  copy  records  when,  for  example,  our 
investigator  may  need  assistance  in 
reviewing  a  certain  record  from  relevant 
experts  in  headquarters.  If  we  were 
unable  to  copy  the  records,  we  would 
have  to  rely  solely  on  our  inspector's 
notes  and  reports  when  drawing 
conclusions.  A  failure  to  have  a  required 
record  would  mean  that  a  food  is 
adulterated  under  section  402(g)  of  the 
act. 

Recordkeeping  will  not  only  help  the 
agency  to  determine  whether  dietary 
ingredients  or  dietary  supplements  were 
manufactured,  packaged,  and  held 
consistent  with  CGMP  regulations,  but 
also  will  provide  a  public  health  benefit 
to  consumers.  When  manufacturers 
keep  records,  for  example,  of  lot  or 
batch  numbers,  the  records  facilitate  a 
manufacturer's  recall  of  suspect 
products  in  case  a  recall  becomes 
necessary.  This  benefits  consumers 
because  the  manufacturer  can  recall  its 
products  that  may  be  adulterated  or 
misbranded  more  quickly. 

B-  Issues  From  the  ANPRM 

As  stated  previously,  in  addition  to 
inviting  comment  on  the  industry- 
drafted  CGMP  outline,  we  asked  nine 
questions  in  the  ANPRM  on  CGMP 
issues  for  dietary  supplements  that  the 
industry  outline  did  not  address.  In  this 
section,  we  summarize  each  question 
and  the  principal  comments  we 
received,  and  we  respond  to  the 
comments.  We  address  other  significant 
comments  about  the  ANPRM;  other  than 
the  nine  questions  we  asked,  elsewhere 
in  this  document. 


The  nine  questions  in  the  ANPRM, 
comments,  and  our  responses  are  as 
follows: 

Question  1 .  Is  there  a  need  to  develop 
specific  defect  action  levels  (DALs)  for 
dietary  ingredients? 

The  AM'RM  stated  that  the  use  of  a 
botanical  in  a  dietary  supplement  may 
result  in  a  much  greater  exposure  to  the 
botanical  ingredient  for  consumers 
because  the  dietary  supplement  will  be 
consumed  in  greater  amounts  than  if  the 
ingredient  was  in  a  food  as  a  spice  or 
flavoring  agent. 

Several  comments  stated  that 
establishing  DALs  for  dietary 
ingredients  that  are  different  than  DALs 
for  food  is  not  necessary.  The  comments 
disagreed  with  our  statement  that 
dietary  ingredients  in  dietary 
supplements  and  conventional  foods  are 
consumed  in  different  quantities.  For 
example,  the  comments  stated  that 
generally  botanical  ingredients  are 
present  in  dietary  supplements  in 
approximately  the  same  amounts 
normally  consumed  in  conventional 
foods. 

Other  comments  generally  opposed  ■ 
applying  the  current  DALs  for  foods  to 
dietary  ingredients  and  instead 
supported  the  development  of  DALs  for 
dietary  ingredients,  especially  for 
botanicals  and  herbals.  Many  comments 
recommended  that  we  cooperate  with 
industry,  outside  the  rulemaking 
process,  to  develop  DALs  for  dieteuy 
ingredients. 

We  disagree  with  the  comments  that 
state  that  establishing  DALs  for  dietary 
ingredients  that  are  different  than  DALs  • 
for  food  is  not  necessary  because  an 
ingredient  in  food  and  in  a  dietary 
supplement  would  be  consumed  in  the 
same  amounts.  The  comment  did  not 
provide  evidence  or  examples  to 
support  the  comment.  Some  food 
ingredients  for  which  DALs  have  been 
established  also  are  dietary  ingredients 
used  in  dietary  supplements.  For 
example,  a  DAL  has  been  established  for 
whole  ginger  used  in  a  conventional 
food.  Ginger  is  also  a  dietary  ingredient 
used  in  dietary  supplements.  We  have 
found  dietary  supplements  that 
recommend  a  daily  intake  of  ginger  of 
4.815  mg.  1.260  mg,  and  2.200  mg  (Ref. 
38).  One  teaspoon  of  raw  ginger  root  is 
equal  to  2,000  mg  (2  grams  (g))  and  one 
teaspoon  of  ground  ginger  is  equal  to 
1.800  mg  of  ginger  (1.8  g)  (Ref  39).  A 
recipe  for  gingersnaps  yielding  18 
cookies  specifies  1  teaspoon  ginger  (Ref 
40).  Thus,  ginger  would  be  consumed  in 
greater  amounts  as  a  dietary  supplement 
than  as  an  ingredient  in  a  conventional 
food.  However,  we  have  tentatively 
concluded  that  we  do  not  have 
sufficient  information  to  determine 


whether  a  DAL  for  a  dietary  ingredient 
should  be  established  at  a  different  level 
than  what  has  been  established  for  the 
same  ingredient  used  in  conventional 
food. 

DALs  are  established  for  a  food 
ingredient  on  a  per  weight  basis.  The 
DALs  for  whole  ginger  for  "insect  filth 
and/or  mold"  is  an  "average  of  3 
percent  or  more  pieces  by  weight  are 
insect-infected  and/or  moldy"  and  for 
"mammalian  excreta"  is  an  "average  of 
3  mg  or  more  of  mammalian  excreta  per 
pound"  (Ref  4t).  Because  the  DAL  is 
established  by  weight  of  the  whole 
ginger,  the  DAL  for  ginger  would  apply 
whether  it  is  used  as  an  ingredient  in  a 
conventional  food  or  a  dietary 
ingredient  in  a  dietary  supplement. 
Therefore,  if  we  have  established  a  DAL 
in  the  industry  compliance  document 
for  a  conventional  food  ingredient,  that 
DAL  also  would  apply  to  that  ingredient 
when  used  as  a  dietary  ingredient  in  a 
dietary  supplement  until  such  time  that 
we  would  establish  a  different  DAL  for 
its  use  as  a  dietary  ingredient  (Ref  41). 
However,  we  do  not  have  many  dietary 
ingredients  that  are  included  in  the  DAL 
compliance  guide.  We  agree  that  DALs 
may  be  needed  for  some  dietary 
ingredients,  especially  ingredients  like 
botanicals  that  are  subject  to  the  same 
type  of  defects  (such  as  mold  and  inseih 
parts)  as  other  food  for  which  DALs 
have  been  established.  We  base  DALs  on 
scientific  information  such  as  literature 
surveys,  scientific  market  surveys,  and 
laboratory  analyses  and  also  on 
information  gained  through  physical 
plant  inspections.  If-and  when  we 
determine  that  we  have  sufficient 
information  to  develop  DALs  for  dietary 
ingredients,  we  will  consider  whether  to 
do  so. 

Question  2.  We  requested  comments 
on  appropriate  testing  requirements  to 
provide  positive  identification  of  dietary 
ingredients,  particularly  plant  materials, 
used  in  dietary  supplements. 

The  ANPRM  explained  that  the 
misidentification  of  dietary  ingredients, 
particularly  plant  materials,  used  in 
dietary  supplements  may  present  a 
significant  public  health  and  economic 
concern.  The  ANPRM  also  noted  that 
the  analytical  methodology  available  for 
identifying  many  dietary  ingredients  is 
limited.  We  invited  comments  on  the 
technical  and  scientific  feasibility  of 
identifying  different  types  of  dietary 
ingredients.  We  also  solicited 
information  on  what  constitutes 
"adeq\4ate  testing"  for  identity  of 
different  types  of  dietary  ingredients, 
and,  in  the  absence  of  testing,  what 
types  of  practices  would  be  effective 
alternatives  to  testing  to  ensure  the 
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identity  of  different  types  of  dietary 
ingredients. 

Comments  generally  supported 
requiring  tests  of  some  kind  to 
positively  identify  dietary  ingredients 
and  to  verify  dietary  ingredient  identity. 
The  comments  put  forth  different 
reasons,  which  ranged  from  ensuring 
public  safety  to  preventing  economic 
adulteration.  Some  comments  suggested 
that  suppliers  should  be  responsible  for 
identifying  the  dietary  ingredients  they 
supply  to  manufacturers  and  that 
manufacturers  should  be  responsible  for 
only  verifying  the  identity  of  the 
finished  product.  Other  comments 
stated  that  the  manufacturer  should  be 
responsible  for  identification  and 
should  not  rely  on  a  supplier's 
certification. 

Some  comments  raised  issues  relating 
to  the  actual  identity  tests  that  should 
be  recommended  or  required  and 
'  discussed  anal)^cal  method  selection 
and  method  options,  use  of  and 
availability  of  official  validated 
analytical  methods,  and  certification  of 
testing  fecilities  that  conduct  identity 
tests  on  natural  products.  Some 
comments  suggested  that  identity  test 
method  options  should  include 
organoleptic  and  microscopic  methods 
and  chemical  analytical  methods.  The 
comments  noted  that  selecting  the 
appropriate  method  is  dependent  on  the 
type  and  form  of  the  ingredient.  Other 
comments  said  that  manufacturers 
should  be  responsible  for  selecting  the 
appropriate  method  to  confirm 
ingredient  identity.  Most  comments 
recommended  that  we  provide  guidance 
to  industry  in  defining  what  comprises 
adequate  testing  for  different  types  of 
ingredients,  but  did  not  support 
regulations  prescribing  the  test  method 
or  methods  for  specific  ingredients. 

Comments  generally  supported  the 
use  of  a  standard  compendial  method, 
such  as  those  published  by  the  USP  or 
AOAC  International.  Where  no 
published  method  exists,  the  comments 
suggested  that  manufacturers  should  be 
responsible  for  developing  adequate  and 
effective  identification  testing 
procedures,  requirements,  or  practices 
to  ensure  the  identity  of  the  dietary 
ingredients  they  use.  One  comment 
from  a  vitamin  manufacturer  noted  that 
most  of  its  products  have  recognized 
and  established  identity  tests  as  part  of 
their  compendial  status.  Other 
comments  from  botanical  dietary 
supplement  manufacturers  noted  that 
their  current  methods  for  identifying 
plant  material  are  adequate,  but  that 
they  will,  over  time,  be  enhanced  by  the 
availability  of  more  widely  recognized 
methods  and  techniques  as  a  result  of 
current  work  in  this  field.  The 


comments  noted  that  test  methods  that 
are  presently  available  and  used  for 
identifying  botanicals  are  not  officially 
validated.  If  an  officially  validated 
method  i^  not  available  for  a  dietary 
ingredient,  several  comments  suggested 
working  towards  AOAC  International 
validation  and,  in  the  interim, 
instituting  peer  review  of  less  formal 
test  methods.  Other  comments  noted 
that  the  dietary  supplement  industry 
has  begun  an  effort  to  develop  validated 
test  methods  for  several  botanical 
ingredients.  One  comment  suggested 
that  it  is  important  to  develop  methods 
that  are  subject  to  peer  review  and  to 
institute  a  certification  program  for 
testing  facilities  because  the  analysis  of 
natural  products  requires  specialized 
training  in  natural  product  chemistry. 
The  comment  did  not  indicate  who  (e.g., 
FDA  or  another  organization)  shoidd 
.  develop  a  certification  program. 

Some  comments  only  addressed 
identity  testing  of  unprocessed 
botanicals.  These  comments  said  .that 
for  unprocessed  botanicals  in  whole  or 
in  part  (e.g.,  flowers,  roots,  leaves,  etc.), 
organoleptic  techniques  are  sufficient 
provided  that  accurate  records  are 
maintained  and  that  the  manufacturing 
process  provides  a  paper  trail  of  positive 
identification.  One  comment  suggested 
that  a  "voucher  specimen"  (a  sample  of 
the  plant  material)  from  the  supplier 
along  with  a  certificate  of  botanical 
identity  would  be  an  adequate  record. 
The  certificate  of  botanical  identity 
would  follow  thfe  material  through  the 
manufacturing  process,  thus  creating  a 
paper  trail.  The  voucher  specimen 
would  be  held  for  a  specific  period  of 
time  or,  if  necessary,  serve  as  a 
permanent  record. 

Dietary  ingredient  identification  is  cm 
important  part  of  CGMPs.  We  agree  with 
the  comments  that  identity  testing 
requirements  are  needed  but  that  no 
single  approach  or  test  method  may  be 
appropriate  for  every  dietary  ingredient. 
For  example,  microscopic  or 
organoleptic  tests  might  be  appropriate 
for  herbs  or  plant  parts  (because  you  can 
see,  taste,  or  smell  them),  but  not 
appropriate  for  amino  acids  (which 
cannot  be  identified  by  the  naked  eye  or 
identified  by  using  your  senses).  A 
microscopic  test  might  be  appropriate 
for  herbs  that  still  have  their  leaves  or 
other  distinguishing  marks  or 
characteristics,  but  not  for  ground-up 
herbs.  Thus,  we  agree  with  the 
comments  stating  that  the  key  principle 
in  dietary  ingredient  identification 
testing  is  to  establish  an  appropriate 
procedure  that  will  identify,  with 
certainty,  the  dietary  ingredients  used  in 
making  a  dietary  supplement.  We  agree 
that  a  guidance  document  on  ingredient 


identity  testing  may  be  useful,  and  we 
will  consider  future  development  of 
ingredient  identity  testing  guidance 
documents. 

Manufacturers  should  be  responsible 
for  identifying  the  ingredients  that  they 
use  in  their  products  and,  in  addition, 
for  verifying  that  the  dietary  ingredients 
or  dietary  supplements  they  make 
contain  the  identity,  purity,  quahty, 
strength,  and  composition  that  the 
manufocturer  Intends  the  product  to 
have.  As  discussed  previously  in  this 
dociunent,  we  have  found  serious 
adverse  events  to  be  related  to  dietary 
ingredient  misidentification.  The 
manufacturer  must  conduct  identity 
tests  to  ensure  that  they  used  the  correct 
ingredient  to  prevent  potential  serious 
adverse  events.  We  discuss  identity 
testing  for  dietary  ingredients  and 
dietary  supplements  later  in  th£s 
document. 

We  agree  with  the  comments  that 
certification  of  testing  facilities  could  be 
an  important  step  in  ensuring  analjrtical 
qualit^.  However,  certification  of  testing 
facilities  is  outside  the  scope  of  this 
rule. 

Question  3.  FDA  requested  comments 
on  standards  that  should  be  met  in 
certifying  that  a  dietary  ingredient  or 
dietary  supplement  is  not  contaminated 
with  filth;  that  it  is  free  of  harmful 
contaminants,  pesticide  residues,  or- 
other  impiu"ities;  that  it  is 
microbiologically  safe;  and  that  it  meets 
specified  quality  and  identity  standards. 

The  ANPRM  noted  that,  under 
§  110.80,  a  food  manufacturer  may 
accept  a  supplier's  certification  that  its 
products  do  not  contain 
.microorganisms,  filth,  or  other  foreign 
material  that  would  adulterate  the 
product  instead  of  testing  or  evaluating 
the  supplier's  products  itself.  As  a 
result,  we  asked  for  comments  on . 
whether  a  certification  will  provide 
assurance  that  dietary  ingredients  are 
not  contaminated  or  whether  specific 
testing  requirements  are  necessary. 

Comments  generally  supported 
relying  on  a  supplier's  certification  that 
a  dietary  ingredient  is  what  it  purports 
to  be  and  is  not  contaminated.  The 
comments  stated  that  reliance  on  the 
supplier's  certification  should  be  an 
alternative  to  testing  raw  materials  to 
detect  microorganisms,  filth,  or  foreign 
material  so  long  as  the  reliability  of  the 
supplier's  certification  is  confirmed. 
Most  comments  stated  that 
manufactiu«rs  are  responsible  for 
determining,  on  a  case-by-case  basis, 
whether  a  supplier's  certification 
provides  adequate  assurance  that  a 
dietary  ingredient  is  what  it  purports  to 
be  and  is  not  adulterated.  Some 
comments  based  their  support  for 
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relying  on  a  supplier's  certification  on- 
§  110.80(a)(2)  through  (a)(4);  these 
provisions  allow  food  manufacturers  to 
rely  on  a  supplier's  guarantee  or 
certification  that  raw  materials  or  other 
ingredients  do  not  contain  levels  of 
microorganisms  or  toxins  that  may 
produce  illness  or  are  otherwise 
contaminated.  The  comments  suggested 
various  means  for  determining  the 
reliability  of  a  supplier's  certification, 
including  independent  analysis,  in- 
house  testing,  and  review  of  protocols. 

Other  comments  stated  that,  because 
the  CGMP  regulations  in  part  110  permit 
reliance  on  a  supplier's  certification  and 
because  section  402(g)(2)  of  the  act 
specifies  that  the  CGMP  regulations  for 
dietary  supplements  should  be  modeled 
after  the  CGMP  regulations  for  food,  a 
supplier's  certification  for  dietary 
supplements  must  be  acceptable. 

We  have  considered  the)  comments  on 
whether  a  supplier's  certification  could 
provide  adequate  assurance  that  a 
dietary  ingredient  is  what  it  purports  to 
be  and  is  not  adulterated.  We  disagree 
that  manufacturers  may  rely  on  such 
certifications  to  determine  that  an 
ingredient  is  not  contaminated,  for 
example,  with  filth  or  microorganisms. 
Using  a  supplier  certification,  guarantee, 
or  certification  in  lieu  of  performing 
testing  on  each  shipment  lot  of 
components,  dietary  ingredients,  or 
dietary  supplements  is  not  appropriate 
because  a  supplier's  certification  or 
guarantee  would  not  necessarily  ensure 
that  the  identity,  purity,  quality, 
strength,  or  composition  of  a 
component,  dietary  ingredient  or  dietary 
supplement  is  met.  We  discuss  testing 
requirements  and  why  we  believe  that 
the  use  of  supplier's  guarantee  or 
certification  is  not  sufficient  in  lieu  of 
a  manufacturer's  own  testing  in  more 
detail  later  in  this  document. 

Question  4.  We  asked  for  comments 
on  whether  a  CGMP  rule  should  require 
manufacturers  to  establish  procedures  to 
document,  on  a  continuing  or  daily 
basis,  that  they  followed  preestablished 
procedures  for  making  dietary 
supplements. 

The  ANPRM  noted  that  the  food 
CGMP  regulations  under  part  110  do  not 
require  manufacturers  to  document  that 
they  are  following  established 
procedures  prescribed  for 
manufacturing  a  food.  However,  the 
ANPRM  also  noted  that  section  402(g)  of 
the  act  does  not  preclude  us  from 
adopting  CGMP  requirements  for  dietary 
ingredients  and  dietary  supplements 
that  have  no  counterpart  in  part  110  if 
we  have  an  appropriate  basis  for  doing 
so. 

Most  comments  generally  supported 
requiring  manufacturers  to  develop  and 


follow  written  procedures  and  noted 
that  the  industry  outline  in  the  ANPRM 
would  require  written  procedures  for 
many  processes  and  functions.  Some 
comments  noted  that  written  procedures 
and  day-to-day  records  documenting 
that  the  procedures  were  followed  will 
ensure  that  products  are  safely  and 
properly  manufactured  on  a  day-to-day 
basis  and  that  this  can  be  confirmed  by 
periodic  independent  internal  audits. 
One  comment  stated  that  the 
manufacturer  should  be  responsible  for 
ensuring,  through  employee  training, 
self-audit  programs,  and  batch  records, 
that  quality  control  and  other 
procedures  prescribed  for  the 
manufacture  of  a  dietary  supplement  are 
properly  and  diligently  executed.  Other 
comments  stated  that  it  is  good  business 
practice  to  ensure  product  queility 
through  periodic  review  of  records  and 
quality  control  audits  and  that  failure  to 
establish  procedures  will  result  in 
product  recalls,  potential  injury,  and 
litigation  for  damages  for  defective 
goods. 

Some  comments  objected  to  any 
requirement  for  written  procedures  or 
documentation  that  the  procedures  were 
followed.  The  comments  stated  that 
section  402(g)(2)  of  the  act  states  that 
dietary  supplement  CGMPs  must  be 
modeled  after  the  food  CGMP 
regulations  and  the  food  CGMP 
regulations  do  not  require  written 
procedures  or  documentation  that 
procedures  were  followed. 

We  agree  with  those  conmients  that 
support  the  development  and  use  of 
written  procedures  by  manufacturers 
and  are  considering  whether  we  should 
require  written  procedures  in  a  final 
rule.  We  are  proposing  requirements  for 
documenting  certain  operations  and 
processes  while  not  requiring  written 
procedures  to  remove  underlying  costs 
for  establishing  and  updating  such 
written  procedures  while  preserving  the 
records  necessary  to  permit  trace  back. 
When  manufactiu^rs  develop  and 
follow  written  procedures  such 
procedures  help  to  ensure  that 
manufacturers  produce  a  consistent 
dietary  ingredient  or  dietary  supplement 
that  is  of  a  predictable  quality  and  that 
is  not  adulterated.  Following  written 
procedures  and  documenting 
compliance  with  those  procedures  will 
ensure  regular  performance  of  a  firm's 
established  programs  and  procedures 
and  will  provide  additional  assurance  of 
effective  communication  of  appropriate 
information  from  the  firm  rnanagement 
to  the  line  personnel.  We  invite 
comment  on  whether  written 
procedures  should  be  required  in  a  final 
rule,  and  whether  there  are  other 
procedures,  that  we  should  include  in  a 


final  rule.  We  discuss  written 
procedures  for  various  stages  of 
manufacturing,  packaging,  labeling, 
holding,  and  for  handling  consumer 
complaints  later  in  this  document. 

We  disagree,  however,  that  records 
are  not  necessary  to  show  that  certain 
operations  and  processes  are  being 
performed.  Records  document  that 
quality  control  operations  and  processes 
such  as  calibrating  instruments  and 
controls:  manufacturing  a  dietary 
ingredient  or  dietary  supplement  batch; 
and  handling  consumer  complaints 
were  performed.  We  further  discuss  the 
basis  for  the  proposed  recordkeeping 
requirement  for  certain  operations  and 
processes  later  in  this  document.  We 
believe  that  section  402(g)  of  the  act 
allows  us  to  require  written  procedures 
and  documentation  that  the  procedures 
were  followed.  As  explained  previously, 
such  records  may  be  necessary  for 
ensuring  that  dietary  ingredients  and 
dietary  supplements  are  manufactiured, 
packaged,  and  held  consistent  with 
these  regulations.  Moreover,  we  believe 
that  the  fact  that  the  food  CGMPs  in  part 
110  do  not  have  recordkeeping 
requirements  does  not  preclude  us  from 
proposing  recordkeeping  requirements 
in  this  proposed  rule,  although  we  seek 
further  comment  on  the  issue. 

Question  5.  We  invited  comment  on 
whether  dietary  supplement  CGMP 
regulations  should  require  that  firms 
have  competent  medical  authorities 
evaluate  reports  of  injuries  or  illnesses 
and  to  determine  if  foUowup  action  is 
necessary  to  protect  the  public  health. 

The  ANPRM  explained  that  many 
dietary  supplements  contain 
pharmacologically  active  substances, 
which  distinguish  dietary  supplements 
from  many  foods,  and  some  dietary 
supplements  may  contain  potential 
allergens.  Because  the  characteristics 
may  result  in  adverse  events  in  certain 
consumers,  we  asked  whether  we 
should  consider  requiring  firms  to  take 
certain  actions  with  respect  to  reviewing 
AERs.  We  also  sought  comments  on 
whether  a  CGMP  rule  should  require 
firms  to  establish  procedures  for 
determining  whether  a  reported  injury 
constitutes  a  serious  problem,  and  what 
actions  are  to  be  taken  when  serious 
problems  are  identified. 

Comments  generally  opposed 
requiring  manufacturers  to  establish  a 
procedure  for  evaluation  and  followup 
of  reports  of  illness  and  injiuies. 
Comments  also  opposed  requiring  that  a 
competent  medical  authority  evaluate 
all  reports  of  illness  or  injuries  to 
determine  if  followup  action  is 
necessary  to  protect  the  public  health. 
Some  comments,  opposing  requiring 
written  procedures  and  evaluation. 


Federal  Register / Vol.  68.  No.  49 /Thursday.  March  13,  2003 / Proposed  Rules 


12171 


suggested  alternatives  to  requirements, 
such  as  using  the  Centers  for  Disease 
Control  and  Prevention,  poison  control 
centers,  FDA's  MedWatch  program,  and 
consumer  complaint  files  to  monitor 
and  record  injuries  and  illnesses 
attributed  to  marketed  products. 

In  contrast,  several  conunents 
supported  a  requirement  for  written 
procedures  or  medical  evaluation  of 
serious  adverse  events.  Some  comments 
stated  that  an  evaluation  procedure  is 
necessary  and  that  manufacturers  are 
and  should  be  responsible  for   ' 
establishing  procedures  to  respond 
appropriately  to  reports  of  serious 
illness  and  injury  that  may  have 
resulted  from  using  a  dietary 
supplement.  Other  comments  stated  that 
medical  evaluations  cu«  not  necessary 
because  manufacturers  should  be  using 
appropriate  internal  quality  control 
procedures  within  their  quality  control 
units  or  elsewhere  to  identify  the  cause 
of  adverse  events  and  respond 
appropriately. 

We  agree  with  those  comments  stating 
that  manufacturers  are  and  should  be 
responsible  for  evaluating  consumer 
complaints.  Manufacturers  have  an 
obligation  to  ensure  that  the  dietary 
supplements  that  they  put  on  the  market 
are  not  adulterated  or  misbranded. 
Consumer  complaints  about  a  dietary 
supplement  might  indicate  a  GGMP- 
related  problem  associated  with  a 
dietary  supplement.  For  example,  a 
consumer  complaint  might  identify  a 
previously  unknown  manufacturing 
deviation  that  caused  a  batch  of  dietary 
supplements  to  be  adulterated.  Thus,  a 
procedure  for  reviewing  and 
investigating  consumer  complaints  is 
recommended.  Records  of  consumer 
complaints  related  to  CGMPs.  and  the 
review  and  investigation  of  such 
records,  are  necessary  and  we  discuss 
such  a  record  requirement  later  in  this 
document.  In  that  discussion,  we 
address  what  we  mean  by  a  consumer 
complaint  and  we  address  the 
comments  on  the  type  of  evaluation  that 
would  be  necessary  for  consmner 
complaints  and  whether  the  comments' 
suggested  alternatives  to  written 
procedures  and  medical  evaluations  are 
sufficient  to  identify  potential  concerns. 

Some  conmients  objected  to  written 
procedures  and  medical  evaluation 
arguing  that  such  requirements  go 
beyond  the  CGMP  regulations  for  food 
and,  therefore,  would  be  contrary  to 
section  402(g)(2)  of  the  act.  Other 
comments  claimed  that  written 
procedures  would  present  unwarranted 
potential  criminal  liability,  that  there 
are  many  unsubstantiated  injuries  and 
illness  inherent  in  the  food  industry, 
and  that  dietary  supplement  safety 


problems  are  rare.  These  comments  also 
stated  that  a  costly  and  biu'densome 
safety  surveillance  system  is  not 
warranted  for  these  products,  that  the 
term  "serious  adverse  event"  is 
ambiguous,  and  that  most 
manufactiu«rs  lack  trained  medical 
personnel  to  serve  this  function. 

Because  we  have  found  dietary 
supplement  problems  that  could  have 
been  prevented  by  CGMPs  and  that 
resulted  in  product  recalls,  we  find  that 
manufacturers  must  be  able  to  identify 
these  types  of  problems  with  their 
products.  It  is  a  manufacturer's 
responsibilify  to  do  so.  We  disagree 
witfi  those  comments  stating  that  we  do 
not  have  legal  authority  to  require  a 
manufactvirer  to  evaluate  consumer 
complaints  as  we  propose  to  define  that 
term  in  this  proposed  rule. 

We  also  disagree  that  written 
procedures  would  present  unwarranted 
potential  criminal  liabilify.  Persons 
subject  to  regulation  imder  the  act  and 
its  implementing  regulations  may  face 
civil  or  criminal  action  if  they  fail  to 
comply  with  the  act  or  our  regulations 
(see,  e.g..  sections  301.  302.  and  303  (21 
U.S.C.  331.  332,  and  333)  of  the  act). 
The  fact  that  such  an  outcome  is 
possible  under^the  statutory  scheme 
does  not  mean  that  a  provision  that 
would  reqiiire  written  procedures  and 
evaluation  of  consumer  complaints  is 
"unwarranted."  If  we  were  to  accept 
such  a  claim,  then  we  would  find  it 
difficult  to  issue  any  regulation  to 
implement  the  act,  and  that  result 
would  conflict  with  our  obligation  to 
protect  the  public  health.  Therefore,  we 
reject  the  comments'  argiiment 
regarding  potential  criminal  liability 
and  its  effect  on  rulemaking. 

We  also  disagree  vtdth  the  claim  that 
there  is  no  basis  for  requiring  an 
evaluation  of  adverse  events  because 
there  are  many  unsubstantiated  reports 
of  injuries  or  illness  and  because  dietary 
supplement  safety  problems  are  rare.  In 
the  past,  voluntary  reports  of  injury  or 
illness  have  identified  adulterated 
dietary  supplements.  Consumer 
complaint  reports  associated  with  the 
use  of  marketed  dietary  supplements, 
such  as  D.  lanata  contaminated 
plantain,  identified  the  need  for  further 
investigation  and  led  to  recalls  or 
warnings  to  protect  the  public  health 
(Ref  6).  Evaluation  of  consumer 
complaint  reports  can  reveal  patterns  of 
adverse  events  that  assist  us  and 
manufacturers  in  identifying  the  need 
for  further  investigation  to  determine 
what  public  health  actions  are  needed. 

For  example,  assume  that,  after  you 
investigate  an  AER.  you  find  that  Uie 
product  contained  an  ingredient  that 
should  not  have  been  used  and  that  the 


ingredient  caused  the  adverse  event. 
The  fact  that  the  wrong  ingredient 
appeared  in  your  product  would 
indicate  that  some  type  of  problem 
occurred  in  your  manufacturing  process 
of  that  product.  Once  you  identify  the 
ingredient  as  the  cause  of  the  problem, 
you  would  be  able  to  take  steps  to 
remove  any  such  product  from  the 
market  and  prevent  the  problem  from 
recurring,  helping  to  ensure  product 
quality  and  purity,  and  restore 
consumer  confidence  that  your  products 
contain  the  correct  ingredients.  In  short, 
investigations  of  consumer  complaints 
benefit  both  manufacturers  and 
consumers  and  these  benefits  will  exist 
regardless  of  whether  there  are  many  or 
few  injuries  or  illnesses  believed  to  be 
associated  with  your  product. 

Question  6.  We  invited  comment  on 
whether  a  CGMP  regulation  for  dietary 
supplements  should  require 
manufacturers  to  establish  procedures  to 
identify,  evaluate,  and  respond  to 
potential  safety  concerns  with  dietary 
ingredients.  We  asked  whether  such  an 
evaluation  is  necessary,  and,  if  so.  what 
elements  need  to  be  included  in  such  an 
evaluation  and  their  relative  importance 
{e.g.,  the  presence  and  potency  of 
pharmacologically  active  substances, 
the  presence  of  different 
microorganisms,  the  presence  of 
different  contaminants  and  impurities). 
We  also  asked  whether  we  should 
require  that  these  evaluations  be 
documented  in  a  firm's  records,  and,  if 
so,  what  type  of  records  would  be 
adequate  to  document  that  such  an 
evaluation  had  occurred. 

In  general,  the  conunents  opposed 
requiring  manufacturers  to  establish 
procedures  to  identify,  evaluate,  and 
respond  to  potential  safety  concerns 
with  dietary  ingredients.  Most 
comments  claimed  that  such  procedures 
are  unnecessary  because  dietary 
ingredients  have  a  history  of  safe  use  in 
food  and  that  DSHEA  is  based  on  this 
history  of  prior  use  in  food.  Other 
comments  argued  that,  because  DSHEA 
is  based  on  a  history  of  prior  use  of  ^- 
existing  dietary  supplements  and 
established  a  notification  procedure  for 
new  dietary  ingredients,  a  requirement 
concerning  potential  safety  concerns  for 
dietary  ingredients  would  be  beyond  the 
scope  of  this  rulemaking. 

Several  comments  noted  that  for  those 
dietary  ingredients  that  do  not  have  a 
history  of  safe  use  in  food  and  are 
considered  "new- dietary  ingredients." 
as  defined  in  section  413(c)  of  the  act, 
DSHEA  established  procedures  for 
evaluating  safety  concerns.  Section 
41 3(a)(2)  of  the  act  requires  a 
manufacturer  to  submit  a  "new  dietary 
ingredient"  notification  to  FDA  75  days 
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before  introducing  or  delivering  a 
dietary  supplement  containing  a  new 
dietary  ingredient  into  interstate 
commerce.  The  notification  must 
provide  the  basis  upon  which  the 
petitioner  has  concluded  that  the 
dietary  supplement  containing  the  new 
dietary  ingredient  is  reasonably 
expected  to  be  safe.  Therefore,  the 
comments  argued  that  procedures  to 
identify,  evaluate,  and  respond  to 
potential  safety  concerns  are  not 
^  necessary  in  a  CGMP  rule. 

Other  comments  stated  that  FDA 
should  not  require  procedures  to 
identify,  evaluate,  and  consider 
potential  safety  concerns  with  dietary 
ingredients  because  manufacturers 
already  have  an  essential  and  critical 
responsibility  to  substantiate  the  safety 
of  the  dietary  ingredients  they  use  in 
manufacturing  a  product.  The 
comments  suggested  that  FDA  does  not 
need  to  require  written  procedures 
because  manufacturers  must  consult  the 
generally  known  and  generally  available 
scientific  literature  to  determine  that  a 
dietary  ingredient  is  safe.  Some 
comments  suggested  that,  instead  of 
FDA  requiring  safety  evaluations,  a 
third-party  could  evaluate  safety 
concerns.  Several  comments  suggested 
that  manufacturers  who  use  dietary 
ingredients  that  have  little  history  of  use 
in  food  in  the  United  States  should 
retain  documentation  concerning  the 
dietary  ingredient's  safety.  One 
comment  suggested  that  we  issue  a 
guidance  document  to  identify  the  types 
of  acceptable  "history  of  use"  standards 
for  dietary  ingredients  having  little 
history  of  use  in  food  in  the  United 
States  and  to  describe  the 
documentation  that  would  be  needed 
regarding  a  dietary  ingredient's  safety. 

Although  the  comments  focused  on 
the  safety  of  using  particular  dietary 
ingredients,  the  safety  concerns 
described  in  question  6  actually  consist 
of  two  concepts:  (1)  Is  the  product 
formulated  using  safe  dietary 
ingredients;  and  (2)  is  the  product 
manufactured,  packaged,  and  held  in  a 
manner  that  would  not  adulterate  or 
misbrand  the  product?  The  proposed 
rule  focuses  on  safety  concerns  related 
to  the  latter  concept.  Speciflcally,  the 
proposed  rule  focuses  on  the  steps  and 
processes  used  in  the  manufacturing, 
packaging,  and  holding  of  the  product  to 
ensure,  for  example,  that  the  product 
has  the  identity,  purity,  quality, 
strength,  and  composition  claimed  and 
does  not  become  adulterated  or 
misbranded.  The  agency  notes  that  no 
comments  appeared  to  argue  that  safety 
issues  relating  to  potential 
contamination  or  adulteration  related  to 
manufacturing  processes  are  outside 


CGMPs.  As  the  comments  recognize, 
manufacturers  have  an  essential  and 
critical  responsibility  to  substantiate  the 
safety  of  the  dietary  ingredients  they  use 
in  manufacturing  a  product. 

Section  402(g)  of  the  act  is  not  the 
only  provision  relevant  to  whether  a 
dietary  ingredient  or  dietary  supplement 
may  be  deemed  to  be  adulterated. 
Section  402(f)(1)  of  the  act,  in  part, 
declares  a  dietary  supplement  to  be 
adulterated  if  it: 

•  Presents  a  significant  or 
unreasonable  risk  of  illness  or  injury 
under  conditions  of  use  described  in  the 
labeling  or.  if  no  conditions  of  use  are 
suggested  or  recommended  in  the 
labeling,  under  ordinary  conditions  of 
use; 

•  Is  a  new  dietary  ingredient  for 
which  there  is  inadequate  information 
to  provide  reasonable  assurance  that  the 
dietary  ingredient  does  not  present  a 
significant  or  unreasonable  risk  of 
illness  or  injury;  or 

•  Is  or  contains  a  dietary  ingredient 
that  renders  it  adulterated  under  section 
402(a)(1)  of  the  act  under  the  conditions 
of  use  recommended  or  suggested  in  the 
labeling.  (Section  402(a)(1)  of  the  act 
declcires  a  food  to  be  adulterated  if  it 
contains  substances  that  are  poisonous 
or  deleterious  substance  that  may  render 
it  injurious  to  health.) 

Additionally,  section  301(a)  of  the  act 
prohibits  the  introduction  of  adulterated 
food  into  interstate  commerce. 

So,  for  a  dietary  ingredient  or  dietary 
supplement  manufacturer  to  comply 
with  sections  301(a)  and  402(f)(1)  of  the 
act,  it  must  take  steps  regarding 
potential  safety  concerns  before  it 
markets  the  product.  Otherwise,  if  the 
manufacturer  had  no  obligation  to 
evaluate  possible  safety  concerns  before 
marketing  a  product,  sections  301(a)  and 
402(f)(1)  of  the  act  would  not  make 
sense  and  the  manufactiuer  would  be 
acting  contrary  to  the  basic 
congressional  intent  behind  DSHEA, 
which  was  to  ensure  that  safe  dietary 
supplements  are  available  to  consumers. 
For  example,  assume  that  a 
manufacturer  wanted  to  market  a  new 
dietary  ingredient  but  lacked  evidence 
to  show  that  it  is  safe.  Under  section 
402(f)(1)(B)  of  the  act,  the  manufacturer 
must  have  adequate  information  to 
provide  reasonable  assurance  of  the 
dietary  ingredient's  safety  before  it 
markets  the  dietary  ingredient; 
otherwise,  the  dietary  ingredient  is 
adulterated  under  section  402(f)(1)(B)  of 
the  act,  and  section  301(a)  of  the  act 
would  prohibit  its  sale  in  interstate 
commerce.  Thus,  the  manufactiuer  has 
a  statutory  obligation  to  examine  safety 
concerns  relating  to  the  dietary 


ingredients  it  uses  before  it  markets  the 
product. 

The  proposed  CGMP  rule  focuses  on 
ensuring  that  the  manufacturer  knows 
what  it  is  putting  in  its  product  and  is 
manufacturing,  packaging,  and  holding 
the  product  in  a  manner  that  will  not 
adulterate  or  misbrand  the  product.  For 
example,  assume  that  you  use  a 
particular  herb  as  your  dietary 
ingredient.  However,  there  are  different 
species  of  that  herb.  Some  species  are 
poisonous;  others  are  not.  Additionally, 
there  are  variations  within  the  same 
species  of  herb  depending  on  where  the 
herbs  were  grown.  Some  variants  may 
contain  higher  levels  of  a  particular 
dietary  ingredient  or  marker  compound 
than  other  variants.  So,  how  do  you 
know  whether  you  have  the  right  herb 
(nonpoisonous  species  of  herb  intended 
for  use)  and  whether  it  meets  yoiu- 
specifications?  CGMPs  would  require 
that  you  check  the  identity  of  the  herbs 
you  receive;  by  doing  so,  you  would  be 
able  to  tell  whether  yoii  have  the  correct 
herbs,  whether  your  herbs  are 
poisonous,  or  whether  they  meet  your 
specifications.  In  this  example,  the 
potential  safety  concerns  involve  the 
dietary  ingredient  itself  rather  than  any 
issue  concerning  contamination  which 
would  adulterate  or  may  lead  to 
adulteration  of  the  dietary  ingredient, 
and  thus,  the  dietary  supplement  which 
contains  the  dietary  ingredient. 

As  for  the  comments'  arguments 
concerning  a  dietary  ingredient's  history 
of  use,  we  do  not  need  to  address 
history  of  use  as  part  of  this  CGMP 
proposal.  CGMPs  focus  on  how  a 
product  is  made  under  current 
manufacturing  processes.  A  dietary 
ingredient's  history  of  use  does  not 
provide  any  aissurance  that  a  particular 
product  has  the  identity,  piuity,  quality, 
strength,  and  composition  that  it 
purports  to  have.  Further,  history  of  use 
does  not  necessarily  provide  any 
assurance  that  a  particular  product 
would  not  pose  a  significant  or 
unreasonable  risk  of  illness  or  injury 
under  conditions  of  use  recommended 
or  suggested  in  the  labeling  or  under 
ordinary  conditions  of  use. 

As  for  those  comments  discussing 
whether  manufacturers  or  other  parties 
should  evaluate  potential  safety 
concerns,  the  proposed  rule  would 
require  a  manufacturer  to  evaluate  a 
consumer  complaint  to  determine 
whether  the  complaint  relates  to  good 
manufacturing  practices.  Such  an 
evaluation  would  include  possible 
hazards  to  health  resulting  from  the 
manufacturing,  packaging,  or  holding  of 
a  product.  Nevertheless,  you  should 
note  that,  insofar  as  compliance  with 
the  act  and  any  CGMP  regulations  are 
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concerned,  persons  who  market  dietary 
ingredients  and  dietary  supplements 
always  remain  responsible  for  their 
products.  If  the  manufacturer  markets 
the  product,  it  would  have  to  meet  all 
proposed  CGMP  requirements,  if  the 
agency  finalizes  the  rule  as  proposed.  If 
another  person  buys  a  product  (such  as 
bulk  dietary  ingredients)  from  a 
manufactiirer  and  distributes  the 
product  under  its  own  name,  that 
person  must  meet  all  applicable  CGMP 
requirements. 

Question  7.  We  invited  comment  on 
whether  specific  controls  are  necessary 
for  computer-controlled  or  assisted 
operations  and  how  best  to  ensure  that 
the  software  programs  and  equipment 
used  to  direct  and  monitor  the 
manufacturing  process  are  properly 
designed,  tested,  validated,  and 
monitored. 

Comments  generally  supported 
specific  controls  for  computer- 
controlled  or  computer-assisted 
operations.  One  conunent  suggested 
requiring  manufacturers  to  confirm,  by 
adequate  and  documented  testing,  that 
their  computer  software  programs 
perform  their  intended  functions  when 
computers  are  used  as  part  of  an 
automated,  production  system  having  a 
significant  and  direct  impact  on  product 
safety.  Another  comment  suggested 
requiring  that  software  programs  and 
equipment  used  to  direct  and  monitor 
manufacturing  processes  are  properly 
designed,  tested,  evaluated,  and 
monitored.  The  comment  added  that,  if 
we  consider  imposing  specific 
requirements  on  how  firms  document 
the  adequacy  of  their  computer- 
controlled  or  assisted  operations,  we 
should  address  those  recommendations 
through  a  guidance  document  instead  of 
issuing  regulations. 

We  agree  that  computer-controlled  or 
computer-assisted  operations  need  to  be 
properly  designed,  tested,  evaluated, 
and  monitored  to  ensm«  that  the 
computers  do  what  they  are  supposed  to 
do.  Manufacturers  shotild  confirm,  by 
adequate  and  documented  testing,  that 
their  computer  software  programs 
perform  their  intended  functions 
because  computer  use  as  part  of  an 
automated  production  system  has  a 
significant  and  direct  impact  on  product 
safety.  Computers  are  an  important 
controlling  piece  of  equipment  in  the 
manufacture  of  dietary  supplements 
because  they  often  direct  and  control 
key  steps  or  processes  in  the 
manufacture  of  dietary  supplements.  If 
computers  do  not  operate  correctly,  the 
dietary  supplements  manufactured 
using  those  computers  may  be 
adulterated. 


Several  comments  supported 
requirements  for  specific  controls,  but 
opposed  using  validation-of-operation 
mandates  like  those  in  the  CGMP 
regulations  for  drugs.  One  comment 
suggested  that  we  regulate  computer- 
controlled  and  computer-assisted 
operations  for  dietary  supplements  in  . 
the  same  way  that  we  regulate  such 
operations  in  the  pharmaceutical 
industry,  but  only  where  an  operation  is 
directly  related  to  the  product's 
concentration  or  piuity.  One  conunent 
suggested  that  we  consider  adopting  the 
computer-controlled  and  computer- 
assisted  procedures  specified  in  the 
proposed  infant  formula  CGMP. 

We  propose  general  requirements  to 
ensure  that  equipment  is  suitable  for  its 
intended  use.  However,  we  seek 
comment,  in  the  proposed  rule,  about 
whether  we  should  include 
requirements,  written  procedures,  and 
records  for  equipment  verification  and 
re-verification.  We  request  comment  on 
what  verification  manufacturers  should 
be  using  in  their  computer-controlled  or 
computer-assisted  operations  to  ensiue 
that  a  dietary  ingredient  or  a  dietary 
supplement  that  is  produced  is  not 
adulterated  diuing  manufacturing.  In 
addition,  we  request  comment  on 
whether  we  should  issue  guidance 
documents  on  verification  procedures 
for  use  with  computer-controlled  or 
computer-assisted  operations.  Guidance 
documents  generally  represent  FDA's 
advice  or  current  thinking  on  a 
particular  matter  and  are  not  binding  on 
any  person.  In  contrast,  regulations 
create  enforceable  requirements  that 
apply  to  all  persons  engaged  in  the  same 
action  or  who  make  the  same  product. 

As  discussed  in  greater  detail  later  in 
this  docujnent.  certain  processes  are 
necessary  to  ensure  that  computer- 
controlled  or  computer-assisted 
equipment  functions  properly.  This  is 
because  of  the  important  role  of  such 
equipment  in  manufactiuing.  For 
example,  if  computer-controlled  or 
computer-assisted  equipment  is  used  to 
control  components,  inprocess 
materials,  and  rejected  materials 
unsuitable  for  use,  the  operation  must 
function  as  expected  to  ensure  that 
components  suitable  for  use  in 
manufactvuing  dietary  ingredients  and 
dietary  supplements  are  not  mixed  up 
with  components  held  under  quarantine 
such  as  those  components  that  have 
been  rejected  as  unsuitable  for  use.  If 
computer-controlled  or  computer- 
assisted  operations  are  used  for  the 
addition  and  mixing  of  components, 
they  must  function  properly  to  ensure 
that  the  correct  components  are  added 
and  appropriately  mixed  to  avoid 
producing  a  dietary  ingredient  or 


dietary  supplement  that  is  adulterated. 
Computer-controlled  or  computer- 
assisted  operations  are  not  perfect; 
computers  are  subject  to  malfunctions 
and  "bugs"  (errors)  in  the  software  they 
use.  Problems  with  data  entered  into  the 
computer  may  produce  unreliable 
results.  For  these  reasons,  specific 
controls  for  computer-controlled  or 
computer-assisted  operations  are 
necessary  to  prevent  the  manufacture  of 
an  adulterated  dietary  ingredient  or 
dietary  supplement. 

A  few  comments  stated  that  no 
specific  requirements  for  computer- 
controlled  or  computer-assisted 
operations  are  needed  because  computer 
hardware  and  software  are  simply 
specialized  plant  equipment  so  that  no 
special  regulations  are  needed. 

We  agree  that  computers  are 
specialized  pieces  of  plant  equipment 
and,  therefore,  should  be  subject  to 
additional  requirements  beyond  those 
which  weuld  apply  to  plant  equipment. 
Computers  are  specialized  pieces  of 
equipment  because  they  are  subject  to 
malfunctions  and  "bugs"  (errors)  in  the 
software,  they  are  reliant  upon  data    - 
entered  into  a  computer,  and  they  may 
be  used  to  perform  important  roles  such 
as  component  or  dietary  ingredient 
•identification,  measuring  components 
and  dietary,  ingredients,  and 
quarantining  materials.  Consequently, 
proposed  §  111.30  would  establish 
requirements  for  automatic,  mechanical, 
or  electronic  equipment.  The  proposed 
requirements  would  cover,  among  other 
things,  automatic  equipment  design, 
and  routine  calibration,  inspection,  and 
checks  to  ensure  proper  performance. 
As  stated  previously,  we  are  seeking 
conunent  on  whether  we  should  include 
requirements  for  verification  and  re- 
verification  of  automatic,  mechanical,  or 
electronic  equipment  and  processes  and 
whether  we  should  include 
requirements  for  computerized  systems 
that  are  separate  from  requirements  for 
other  mechanical  or  automatic 
equipment.  We  discuss  proposed 
§  111.30  in  greater  detail  later  in  this 
document. 

Question  8.  We  asked  for  comments 
on  whether  certain,  or  all,  of  the 
requirements  for  manufactiuing  and 
handling  dietary  ingredients  and  dietary 
supplements  may  be  more  effectively 
addressed  by  a  regulation  based  on  the 
principles  of  Hazard  Analysis  and 
Critical  Control  Point  (HACCP),  rather 
than  the  system  outlined  in  the  industry 
submission. 

In  the  ANPRM,  we  noted  that, 
because  of  the  wide  variety  of  dietary 
ingredients  and  dietary  supplements    . 
and  because  of  the  heterogenous 
composition  of  the  dietary  supplement 
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industry,  CGMPs  based  on  HACCP 
principles  may  provide  a  more  flexible 
and  less  burdensome  regulatory 
framework  for  manufacturers  and 
distributors  than  the  approach  set  out  in 
the  industry  submission. 

Most  comments  opposed  basing  a 
CGMP  regulation  for  dietary  ingredients 
and  dietary  supplements  on  HACCP 
principles.  Most  comments  supported 
applying  traditional  CGMP 
requirements  on  manufacturing, 
packaging,  and  holding  to  dietary 
ingredients  and  dietary  supplements.  In 
general,  the  comments  that  opposed 
requiring  HACCP  for  dietary  ingredients 
and  dietary  supplements  asserted  that: 
(1)  A  HACCP  program  would  not  be 
appropriate  because  HACCP  focuses  on 
microbial  contamination  of  products 
that  provide  a  favorable  environment  for 
growth  of  microbes  that  may  be  present, 
and  these  hazards  are  not  a  major 
concern  for  dietary  supplements;  (2) 
CGMPs  are  the  best  means  of  assuring 
the  safety,  quality,  and  composition  of 
dietary  ingredients  and  dietary 
supplements;  (3)  HACCP  is  not  required 
for  the  food  industry  as  a  whole;  and  (4) 
HACCP  would  provide  minimal 
incremental  value  at  significant 
additional  costs. 

Other  comments  opposed  mandatory 
HACCP  regulations  for  dietary 
ingredients  and  dietary  supplements, 
but  said  manufacturers  could 
implement  voluntarily  HACCP  instead. 
One  comment,  which  supported 
voluntary  implementation  of  HACCP, 
wanted  manufacturers  to  be  exempt 
from  having  to  disclose  HACCP  records 
to  any  Federal  agency. 

HACCP  principles  can  be  applied  to 
a  broad  range  of  manufacturing 
practices  and  HACCP  principles  are  not 
solely  focused  on  microbial 
contamination,  but  instead,  are  intended 
to  identify  and  appropriately  control 
steps  in  manufacturing  where  any  type 
of  adulteration  can  occur.  Nevertheless, 
after  considering  the  comments,  we 
have  decided  to  propose  a  CGMP 
approach  for  dietary  ingredients  and 
dietary  supplements.  We  believe  that 
CGMPs  would  establish  a  system  of 
controls  that,  given  the  variations  in 
size,  technological  sophistication,  and 
regulatory  experience  among  dietary 
ingredient  and  dietary  supplement 
firms,  would  create  a  strong  regulatory 
foundation  throughout  the  industry. 

You  may  voluntarily  choose  to 
implement  a  HACCP  plan  that  meets  the 
requirements  of  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods,  however,  proposed  part  111 
would  still  apply  to  you  (Ref.  42).  Any 
HACCP  plans  that  also  are  intended  to 
meet  the  records  requirements  under 


proposed  part  111  would  be  treated  as 
records  under  this  proposal. 

Question  9.  We  invited  comment  on 
whether  broad  CGMP  regulations  will 
be  adequate,  or  whether  it  will  be 
necessary  to  address  the  operations  of 
particular  segments  of  the  dietary 
supplement  industry. 

Most  conunents  supported  broad 
CGMP  regulations  covering  all  segments 
of  the  dietary  supplement  industry 
instead  of  specific  regulations  tailored 
to  distinct  segments  of  the  industry.  One 
comment  stated  that  the  differences 
between  distinct  segments  of  the  dietary 
supplement  industry,  such  as 
manufacturers  of  raw  materials  or 
distributors  of  finished  products,  are  no 
more  pronounced  than  similar  segments 
in  the  food  industry.  Another  comment 
stated  that  having  numerous  CGMPs 
could  subject  raw  materials  and  dietary 
ingredients  to  multiple  CGMPs,  thus 
making  manufacturing  operations  more 
complex.  This  comment  also  questioned 
whether  issuing  multiple  regulations  is 
necessary  or  economically  justified  in 
an  era  of  limited  corporate  and 
government  regulatory  resources.  Other 
comments  emphasized  the  importance 
of  ensuring  that  all  dietary  supplement 
manufacturers  (i.e.,  both  small  and  large 
manufacturers,  and  foreign 
manufacturers  planning  to  import 
dietary  supplements  into  the  United 
States)  follow  the  same  CGMP 
requirements. 

In  contrast,  some  comments      * 
supported  drafting  regulations  for 
particular  segments  of  the  dietary 
supplement  industry.  One  comment 
stated  that  certain  stages  of  the 
manufacturing  process,  such  as  the 
distribution  of  raw  dietary  ingredients, 
should  be  more  strictly  and 
comprehensively  regulated  than  other 
stages  because  potential  hazards  are 
more  prevalent  during  these 
manufacturing  stages.  The  comment 
stated  that  conversely,  the  holding, 
distribution,  and  sale  of  a  finished 
dietary  supplement  may  require  less 
comprehensive  regulations  because  they 
are  subject  to  fewer  potential  hazards. 
Other  comments  supported  different 
levels  of  safety  testing  for  different  types 
of  dietary  supplement  products.  For 
example,  some  comments  said  that 
products  such  as  melatonin  and 
dehydroepiandrosterone  resemble 
drugs,  so  we  should  require  safety 
testing  in  animals  and  humans  and 
impose  druglike  CGMP  requirements  for 
manufacturing.  Another  comment  stated 
that  less  stringent  CGMPs  would  be 
appropriate  for  herbal  dietary 
supplements  because  they  have  long 
histories  of  food  use  and  safety. 


We  agree  that  some  manufacturing 
operations  are  subject  to  greater  hazards 
than  others,  and  have  drafted  the 
proposed  rule  accordingly.  For  example, 
there  are  micrqbial  hazards  associated 
with  raw  botanicals.  To  address  these 
hazards,  the  proposal  would  require  that 
you  perform  tests  on  the  botanicals.  On 
the  other  hand,  there  are  fewer  hazards 
associated  with  holding  and  distributing 
finished  dietary  supplements,  so  the 
proposal  would  impose  less 
comprehensive  requirements  for 
holding  and  distributing  operations. 

We  are  persuaded  by  the  comments 
that  support  a  broad  CGMP  regulation  as 
preferable  to  multiple  regulations 
focused  on  particular  segments  of  the 
industry.  We  agree  with  the  comments 
that  multiple  regulations  might  be 
confusing  and  burdensome,  especially 
to  firms  Uiat  manufactiu^  products  that 
fall  into  multiple  categories.  For 
instance,  it  would  be  easier  for  regulated 
firms  and  for  us  if  firms  were  required 
to  adhere  to  one  set  of  CGMP 
requirements  rather  than  follow,  for 
example,  one  set  of  CGMP  requirements 
for  vitamins  and  a  different  set  of  CGMP 
requirements  for  minerals. 

We  also  recognize,  though,  that  there 
may  be  some  reasons  to  treat  different 
types  of  dietary  ingredients  or  dietary 
supplements  differently  in  specific 
instances.  For  example,  it  may  be 
appropriate  to  require  one  type  of  test 
for  confirming  the  identity  of  amino 
acids  and  another  type  of  test  for 
confirming  the  identity  of  herbals. 
However,  for  the  reasons  discussed 
previously,  we  are  proposing  to 
establish  one  set  of  broad  CGMP 
regulations  for  all  types  of  products. 
Because  we  recognize  that  one  set  of 
specific  requirements  may  not  be 
appropriate  for  all  types  of  dietary 
ingredients  and  dietary  supplements, 
we  have  proposed  regulations  that  allow 
manufacturers  to  develop  practices  to 
meet  CGMP  requirements.  Depending 
on  our  experience  with  this  proposed 
rule,  we  will  consider  whether  we  need 
to  reevaluate  our  decision  to  establish 
one  set  of  requirements  for  all  dietary 
ingredients  and  dietary  supplements. 

We  agree  with  the  comments  that  the 
proposed  rule  shoidd  not  make  any 
distinction  between  dietary  ingredients 
or  dietary  supplements  made  in  the 
United  States  and  those  made  in  a 
foreign  country.  The  proposed  rule 
would  require  that  foreign  firms  that 
want  to  export  dietary  ingredients  and 
dietary  supplements  to  the  United 
States  manufacture,  package,  and  hold 
dietary  ingredients  and  dietary 
,supplements  consistent  with  proposed 
part  111.  Moreover,  imder  this  proposed 
rule,  if  a  U.S.  firm  contracts  widi  a 
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foreign  firm  to  package  dietary 
supplements  for  sale  in  the  United 
States,  the  imported  product  would 
have  to  comply  with  the  requirements 
in  proposed  part  111.  In  addition,  the 
U.S.  firm  would  be  required  to  meet  all 
applicable  CGMP  regulations  under  this 
proposed  CGMP  rule  related  to  those 
activities  in  which  it  engages  under  the 
proposed  rule.  We  invite  comment  on 
how  best  to  ensure  that  dietary 
ingredients  and  dietary  supplements 
exported  to  the  United  States  have  been 
manufactured,  packaged,  and  held 
consistent  with  part  111. 

This  proposal  does  not  include 
riequirements  for  safety  testing  in 
animals  and  humans  for  certain  types  of 
dietary  ingredients  and  dietary 
supplements.  As  discussed  in  several 
parts  of  this  preamble,  you  are 
responsible  for  ensuring  that  the  dietary 
ingredients  or  dietary  supplements  that 
you  make  are  safe  prior  to  marketing 
such  products.  Although  we  are 
focusing  on  the  manufacturing  steps  in 
actual  production  and  distribution  of 
dietary  ingredients  and  dietary 
supplements,  there  may  be  the  need  for 
specific  regulations  related  to  the  use  of 
animal  tissue.  We  invite  comment  on 
whether  there  is  a  need  for  such  specific 
regulations. 

m.  Description  of  the  Proposed  Rule 

This  proposal  will  supercede  what  the 
agency  said  about  the  placement  in  Title 
21  of  \he  Code  of  Federal  Regulations 
for  any  regulations  resulting  from  the 
proposed  rule  for  dietary  supplements 
containing  ephedrine  alkaloids  (62  FR 
30678.  Jime  4. 1997).  That  proposal 
included  proposed  revisions  of  part  111 
and  the  table  of  contents  for  part  111 
and  we  are  now  proposing  those  for  21 
CFR  part  112  (as  explained  below). 

This  proposal  for  dietary  supplement 
CGMPs  amends  part  111  (21  CFR  part 
111),  revising  the  heading  from  "Cxurent 
Good  Manufacturing  Practice  for  Dietary 
Supplements"  to  "Current  Good 
Manufactm-ing  Practice  in 
Manufacturing,  Packing,  or  Holding 
Dietary  Ingredients  and  Dietary 
Supplements."  Proposed  part  111,  with 
the  heading  "Current  Good 
Manufacturing  Practice  in 
Manufacturing,  Packing,  or  Holding 
Dietary  Ingredients  and  Dietary 
Supplements,"  includes  only  the  CGMP 
for  dietary  supplements  and  the  table  of 
contents  contains  categorical  CGMP 
practices  in  subparts  A  through  H. 

Further,  we  propose  the  heading  and 
table  of  contents  for  part  112.  Proposed 
part  112  has  the  heading  "Restrictions 
for  Substances  Used  in  Dietary 
Supplements."  The  table  of  contents  for 
proposed  part  112  includes:  Subpart  A 


"General  Provisions"  [Reserved); 
Subpart  B  "New  Dietary  Ingredients" 
[Reserved];  and  Subpart  C  "Restricted 
Dietary  Ingredients"  [Reserved]. 
Proposed  subpart  C  would  include 
restrictions  for  substances  used  in 
dietary  supplements,  such  as  the 
proposed  rule  for  dietary  supplements 
containing  ephedrine  alkaloids,  if 
finalized. 

These  proposed  changes  are  made  for 
ease  of  use  and  clarity.  CGMP 
regulations  will  be  found  more  easily  if 
located  in  one  part,  part  111,  and  clarity 
will  be  enhanced  by  using  subparts  to 
organize  categorical  CGMP  practices. 
Similarly,  restrictions  for  substances 
used  in  dietary  supplements  will  be 
found  more  easily  if  located  in  one  part, 
part  112,  and  clarity  will  be  enhanced 
if  the  restrictions  for  substances  used  in 
dietary  supplements  are  located  in  one 
subpart,  subpart  C. 

The  proposed  part  111  consists  of 
eight  subparts.  Several  of  the  proposed 
provisions  in  the  CGMP  regiUations  for 
dietary  ingredients  and  dietary 
supplements  are  similar  to  the  CGMP 
regulations  for  food  products  at  part 
110.  However,  we  edited  the  text  in 
many  cases  to  make  the  proposed  rule 
easier  to  read  and  to  understand 
consistent  with  plain  language 
principles  under  the  presidential 
memorandiun  of  June  1, 1998  (Ref.  43). 
Some  provisions  are  derived  from  the 
industry  outline  that  we  included  in  the 
ANPRM;  others  are  derived  from 
comments  we  received  on  the  ANPRM 
or  frtjm  our  outreach  efforts  described 
previously.  We  also  developed 
provisions  based  on  our  knowledge  and 
expertise  in  the  areas  of  dietary 
supplements,  manufacturing,  and 
contamination. 

.    We  tentatively  decided  to  exclude 
certain  CGMP  requirements  in  part  110 
for  food  products  because  they  do  not 
appear  to  be  appropriate  for  dietary 
ingredients  and  dietary  supplements. 
There  are  differences  in  the  natiu^  of 
the  product  (i.e.,  conventional  food 
versus  dietary  ingredients  or  dietary 
supplements)  and  in  the  manufacturing 
practices  used  to  produce  the  product 
that  require  specific  practices 
appropriate  for  dietary  ingredients  and 
dietary  supplements.  We  invite 
comment  on  whether  any  provision 
from  part  110  that  we  have  not  included 
should  be  included  in  this  proposed 
CGMP  for  dietary  ingredients  and 
dietary  supplements . 

A.  General  Provisions  (Proposed 
Subpart  A) 

Proposed  subpart  A  contains  five 
provisions  that  would  provide  basic 
information  to  the  reader. 


1.  Who  Is  Subject  to  These  Part  III 
Regulatioiis?  (Proposed  §  111.1) 

Proposed  §  111.1  entitled  "Who  is 
subject  to  these  regulations?"  describes 
the  scope  of  the  rule.  Proposed  §  111*1- 
states  that  you  are  subject  to  the 
requirements  in  part  111  if  you 
manufactiue,  package,  or  hold  a  dietary 
ingredient  or  dietary  supplement.  As 
stated  previously  in  this  document,  in 
oiu  response  to  question  9  of  the 
ANPRM,  this  proposed  CGMP  rule 
would  apply  to  a  wide  variety  of 
activities  associated  with  the 
manufactiu^,  packaging,  and  holding  of 
dietary  ingredients  and  dietary 
supplement  products.  These  activities 
include  labeling,  testing,  quality  control, 
holding,  and  distribution.  For  example, 
if  you  contract  with  a  manufacturer  to 
perform  an  operation  subject  to 
proposed  part  111,  you  will  need  to 
comply  with  those  regulations  directly 
applicable  to  the  operation  that  you 
perform.  For  example,  if  you  are  a  firm 
that  has  contracted  with  a  dietary 
supplement  manufacturer  to  package  a 
dietary  supplement,  you  are  responsible 
for  complying  with  all  the  regulations, 
including  recordkeeping,  that  would 
otherwise  be  required  of  a  manufacturer 
who  does  its  own  onsite  packaging. 
Fiuther,  if  you  are  a  manufacturer  and 
you  contract  with  a  firm  to  perform  a 
particular  manufactiuing  step,  you 
would  remain  responsible  for  ensuring 
that  such  step  is  done  in  a  manner  that 
complies  widi  the  requirements  in 
proposed  part  111.  As  in  the  previous 
example,  a  manufacturer  who  contracts 
with  a  firm  to  package  a  product  is  still 
responsible  for  the  actions  of  its 
contractor  for  the  packaging  activities 
and  must  ensure  that  its  contractor 
complies  with  the  applicable  CGMP 
regiUations. 

Proposed  part  111  also  would  apply 
to  foreign  finns  that  manufacture, 
package,  or  hold  dietary  ingredients  and 
dietary  supplements  that  are  imported 
or  offered  for  import  into  the  United 
States,  unless  imported  for  further 
processing  and  export  under  section 
801(d)(3)  of  the  act,  to  persons  who 
distribute  such  imported  dietary 
ingredients  and  dietary  supplements,  • 
and  to  persons  who  export  dietary 
ingredients  and  dietary  supplements 
irom  the  United  States,  unless  exported 
in  compliance  with  section  801(e). 

One  comment  to  the  ANPRM,  relating 
to  the  scope  of  the  CGMPs,  requested  an 
exemption  from  the  CGMP  for 
"herbalist"  practitioners  who 
individually  manufacture  dietary  . 
supplements  for  their  clients. 

We  decline  to  exempt  herbalist 
practitioners  frtjm  the  proposed  rule.  If 
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an  herbalist  practitioner  introduces  or 
delivers  for  introduction  into  interstate 
conunerce,  a  dietary  ingredient  or 
dietary  supplement,  that  practitioner 
must  use  the  same  good  manufacturing 
practices  as  other  manufacturers  to 
ensure  that  their  clients  receive  dietary 
supplements  that  are  not  adulterated. 
The  risks  of  adulteration  are  not 
eliminated  just  because  the  practitioner 
is  an  herbalist.  Therefore,  we  decline  to 
exempt  "herbalist"  practitioners  who 
manufacture  dietary  ingredients  and 
dietary  supplements.  Herbalist 
practitioners  who  introduce  or  deliver 
for  introduction  into  interstate 
commerce,  a  dietary  ingredient  or 
dietary  supplement,  are  manufacturers 
who  must  meet  CGMPs. 

2.  What  Are  These  Regulations  Intended 
To  Accomplish?  (Proposed  §  111.2) 

Proposed  §  111.2,  entitled  "What  are 
these  regulations  intended  to 
accomplish?"  discusses  the  purpose  of 
the  CGMP  regulations.  The  proposal 
states  that  the  regulations  establish  the 
minimum  CGMPs  that  you  must  use  to 
the  extent  that  you  manufacture, 
package,  or  hold  a  dietary  ingredient  or 
dietary  supplement.  By  using  the  phrase 
"to  the  extent,"  we  mean  that  you  must 
comply  with  the  provisions  that  are 
applicable  to  you  or  to  the  operations 
that  you  perform  and  that,  depending  on 
the  type  of  operations  you  perform, 
some  provisions  may  not  apply  to  you. 
For  example,  some  provisions  discuss 
requirements  for  automatic,  mechanical, 
and  electronic  equipment;  if  you  do  not 
use  such  equipment,  you  would  not 
have  to  comply  with  thQse  provisions. 

Our  primary  purpose  in  proposing 
these  regulations  is  to  protect 
consumers  from  adulterated  and 
misbranded  dietary  supplements  due  to 
improper  manufacturing,  packaging,  or 
holding  practices.  By  observing  CGMP 
regulations  that  require  that  dietary 
ingredients  and  dietary  supplements  are 
manufactured,  packaged,  or  held  in  a 
controlled  environment,  manufacturers 
can  ensure  that  dietary  ingredients  and 
dietary  supplements  are  not  adulterated 
or  misbranded  during  manufacturing, 
packaging,  and  holding  operations. 
Manufacturing,  packaging,  and  holding 
dietary  ingredients  and  dietary 
supplements  under  CGMfs  will  provide 
consumers  with  greater  confidence  that 
dietary  supplements  contain  the  dietary 
ingredients  that  they  are  supposed  to 
contain  and  that  these  dietary 
ingredients  were  evaluated  for  their 
identity,  purity,  quality,  strength,  or 
composition.  The  CGMP  regulations,  if 
finalized  as  proposed,  would  require  a 
manufacturer  to  establish  specifications 
for  the  dietary  ingredients  and  dietary 


supplements  that  it  makes.  Thus,  under 
the  proposed  CGMPs,  a  dietary 
supplement  with  a  particular  dietary 
ingredient  listed  on  its  label  must 
contain  that  particular  dietary 
ingredient.  Moreover,  that  dietary 
ingredient  must  meet  certain 
specifications  that  the  manufactiuer 
establishes  as  to  the  purity,  quality, 
strength,  and  composition.  CGMPs  are 
intended  to  ensiue  that  a  dietary 
supplement  contains  what  the  label  says 
it  contains.  If  it  does  not,  the  dietary 
supplement  would  not  only  be 
misbranded  under  section  403  of  the 
act,  but  also  would  be  adulterated  under 
section  402(g)  of  the  act. 

3.  What  Definitions  Apply  to  This  Part? 
(Proposed  §111.3) 

Proposed  §  111.3  defines  various 
terms  used  in  proposed  part  111.  In 
general,  we  have  used  definitions  that 
are  similar  to  definitions  in  part  110  for 
food  and  other  CGMP  regulations. 
However,  we  have  modified  some 
definitions  for  "plain  language" 
purposes  under  the  presidential  "plain 
language"  memorandum  (Ref.  43)  and  to 
make  other  definitions  more  appropriate 
for  dietary  ingredients  and  dietary 
supplements. 

In  some  cases,  we  based  a  definition 
on  provisions  in  the  industry  outline 
published  in  the  ANPRM.  However,  we 
did  not  adopt  all  of  the  definitions  in 
the  industry  outline.  For  example,  the 
industry  outline  defined  terms  such  as, 
"adequate,"  "composition,"  "raw 
material,"  "representable  sample,"  and 
"rework."  We  omitted  those  definitions 
from  this  proposal  because  the  terms  are 
generally  understood,  or  because 
definitions  for  those  terms  are 
unnecessary  for  purposes  of 
understanding  the  proposed  rule. 

Proposed  §  111.3  states  that  the 
definitions  and  interpretations  of  terms 
in  section  201  of  the  act  apply  to  such 
terms  when  used  in  these  regulations. 
Section  201  of  the  act  defines  various 
terms  that  appear  throughout  the  act. 
including  "dietary  supplement"  (see 
section  201  (ff)  of  the  act).  Other  terms 
in  section  201  of  the  act,  such  as  "label" 
(section  201  (k)  of  the  act)  and  "pesticide 
chemical"  (section  201(q)(l)  of  the  act), 
have  a  long  history  of  use.  The 
definitions  and  interpretations  of  such 
terms  apply  when  we  use  those  terms  in 
this  rule. 

Proposed  §  111. 3' defines  sp>ecific 
terms  used  in  the  proposal. 

Proposed  §  111.3  defines  "batch"  as 
"a  specific  quantity  of  a  dietary 
ingredient  or  dietary  supplement  that  is 
intended  to  meet  specifications  for 
identity,  purity,  quality,  strength,  and 
composition,  and  is  produced  during  a 


specified  time  period  according  to  a 
single  manufacturing  record  during  the 
same  cycle  of  manufacture. " 

The  phrase  "identity,  purity,  quality, 
strength,  and  composition,"  means  that 
the  production  on  a  batch-by-batch  basis 
is  consistent  with  the  master 
manufactiuing  record  and  is  what  it  is 
represented  on  the  label  to  be  (identity); 
is  without  impurities  and  is  the  desired 
product  (piuity);  is  the  identity,  purity, 
and  strength  for  its  intended  purpose 
(quality);  is  the  concentration,  that  is, 
the  amount  per  unit  of  use  intended 
(strength);  and  is  the  intended  mix  of 
product  and  product-related  substances 
(composition). 

Proposed  §  111.3  defines  "batch 
number,  lot  number,  or  control  number" 
as  "any  distinctive  group  of  letters, 
numbers,  or  symbols,  or  any 
combination  of  them,  fitjm  which  the 
complete  history  of  the  manufacturing, 
packaging,  or  holding  of  a  batch  or  lot 
of  dietary  ingredients  or  dietary 
supplements  can  be  determined."  You 
should  note  that  the  proposed  definition 
would  have  the  batch,  lot,  or  control 
number  be  "distinctive,"  which  means, 
for  the  purposes  of  this  proposal,  that  it 
is  unique  in  some  fashion,  and  is  not  a 
reused  number.  Numbers  must  be 
distinctive  because,  if  a  problem 
involving  a  marketed  dietary  ingredient 
or  dietary  supplement  later  results,  a 
distinctive  batch  number  will  make  it 
possible  for  you  to  investigate  the 
source  of  the  problem  and  the 
manufacturing  history  for  the  batch. 
This  would  help  you  to  take  appropriate 
actions  concerning  that  batch  more 
quickly. 

Proposed  §111.3defines 
"component"  as  "any  substance 
intended  for  use  in  the  manufacture  of 
a  dietary  ingredient  or  dietary 
supplement  including  those  that  may 
not  appear  in  the  finished  dietary 
ingredient  or  dietary  supplement." 
Proposed  §111.3  states  that 
"component"  includes  ingredients  and 
dietary  ingredients  as  described  in 
section  201(ff)  of  the  act.  Under 
proposed  §  111.3,  components  would 
include  ingredients,  dietary  ingredients, 
manufacturing  aids  (such  as  solvents 
that  are  removed  during  manufacturing), 
and  reagents  that  are  used  to  synthesize 
a  product. 

Under  the  proposed  definition  of 
"component,"  a  component  may  or  may 
not  appear  in  the  finished  product.  For 
example,  solvents  that  are  used  to 
produce  herbal  extracts  do  not 
necessarily  appear  in  a  finished  dietary 
supplement,  but  the  proposed  rule  still 
would  consider  the  solvents  to  be 
"components."  As  another  example, 
ingredients,  such  as  cellulose  (which  is 


used  to  make  tablets)  or  gelatin  (which 
is  used  to  make  capsules),  might  be  used 
to  produce  dietary  supplements;  these 
ingredients  remain  in  the  finished 
product,  but  would  be  "components" 
under  the  proposed  rule. 

Proposed  §  111.3  defines  "consumer 
complaint"  as: 

*  *  *  communication  that  contains  any 
allegation,  written  or  oral,  expressing 
dissatisfaction  with  the  quality  of  a  dietary 
ingredient  or  a  dietary  supplement  related  to 
good  manufacturing  practices.  Examples  of 
product  quality  related  to  good 
manufacturing  practices  are:  Foul  odor,  off 
taste,  superpotent,  subpotent,  wrong 
ingredient,  drug  contaminant,  other 
contaminant  {e.g.,  bacteria,  pesticide, 
mycotoxin,  glass,  lead),  disint^ration  time, 
color  variation,  tablet  size  or  size  variation, 
under-filled  container,  foreign  material  in  a 
dietary  supplement  container,  improper 
packaging,  or  mislabeling.  For  the  purposes 
of  this  regulation,  a  consumer  complaint 
about  product  quality  may  or  may  not 
include  concerns  about  a  possible  hazard  to 
health,  which  would  include  a  consumer 
complaint.  However,  a  consumer  complaint 
does  not  include  an  adverse  event,  illness,  or 
injury  related  to  the  safety  of  a  particular 
dietary  ingredient  independent  of  whether 
the  product  is  produced  under  good 
manufacturing  practices. 

Commimication  about  prices,  package 
size  or  shape,  or  other  matters  that 
ccruld  not  possibly  reveal  the  existence 
of  a  hazard  to  heaJth  or  do  not  concern  • 
the  appearance,  taste,  odor,  or  quality  of 
a  dietary  ingredient  or  a  dietary 
supplement  are  not  considered 
"consiuner  complaints"  under  the 
proposed  rule.  Consumer  complaints 
related  to  an  illness  or  injury  related  to 
a  pharmacologically  active  substance  of 
a  dietary  ingredient  such  as  aristolochic 
acid  would  not  be  related  to  gopd 
manufactiuing  practices.  The  use  of 
products  containing  aristolochic  acid 
has  resulted  in  several  life-threatening 
adverse  incidents.  Aristolochic  acids  are 
potent  carcinogens  and  nephrotoxins 
that  are  present,  primarily,  in  plants  of 
the  family  Aristolochiaceae.  A  product 
that  contains  a  large  amount  of  it  may 
result  in  the  rapid  onset  of  acute  toxicity 
symptoms  in  a  consumer  using  the 
product.  A  product  containing  a  small 
amoimt  could  be  used  for  years  with  no 
apparent  adverse  effects,  until  serious, 
irreversible  effects,  such  as  renal  failure, 
has  occurred.  Such  adverse  effects  are 
related  to  a  pharmacologically  active 
substance  of  a  particular  dietary 
in^«dient,  aristolochic  acid.  Thus,  for 
the  purpose  of  this  regulation,  a 
communication  from  a  consumer  that 
contains  any  allegation,  written  or  oral, 
related  to  the  safety  of  the  use  of  a 
product  because  it  contained  a 
particular  dietary  ingredient,  e.g.. 


aristolochic  acid  would  not  be 
considered  a  "consumer  complaint." 
We  consider  that  a  dietary  supplement  ' 
containing  a  dietary  ingredient  such  as 
aristolochic  acid,  a  substance  that  is 
nephrotoxic  and  carcinogenic,  is 
adulterated  under  section  402(a)(1), 
(f)(1)(A),  and  (f)(1)(D)  of  the  act. 

Proposed  §  111.3  defines  "contact 
surface"  as: 

*  *  *  any  surface  that  contacts  a  component, 
dietary  ingredient,  or  dietary  supplement, 
and  those  surfaces  from  which  drainage  onto 
the  component,  dietary  ingredient,  or  dietary 
supplement,  or  onto  surfaces  that  contact  the 
component,  dietary  ingredient,  or  dietary 
supplement  ordinarily  occurs  during  the 
normal  course  of  operations. 

Proposed  §  111.3  gives  some  examples 
of  contact  sur&ces,  such  as  containers, 
utensils,  tables,  contact  svufaces  of 
equipment,  and  packaging.  Under  the 
proposed  definition  the  term  drainage 
includes  both  Uquid  and  dry  materials. 

The  proposed  definition  of  "contact 
siuface"  is  similar  to  the  definition  of 
"food-contact  surface"  in  §  110.3(g), 
except  we  have  used  the  terms 
"component,  dietary  ingredient,  or 
dietary  supplement"  instead  of  food, 
and  we  have  added  several  examples  of 
contact  surfaces.  The  proposed 
definition  would  include  the  inside  of 
containers. 

Proposed  §  111.3  defines  "ingredient" 
as  "any  substance  that  is  used  in  the 
manufacture  of  a  dietary  ingredient  or  a 
dietary  supplement  that  is  intended  to 
be  present  in  the  finished  dietary 
ingredient  or  dietary  supplement."  The 
proposed  definition  would  explain  that 
an  ingredient  "includes,  but  is  not 
necessarily  limited  to,  a  dietary 
ingredient  as  described  in  section 
201{ff)  of  the  act."  Thus,  under 
proposed  §  111.3,  an  "ingredient"  may 
be  a  substance  that  is  present  in  the 
finished  dietary  ingredient  or  dietary 
supplement  that  is  intended  to  "have 
some  activity  (such  as  a  vitamin, 
mineral,  or  amino  acid),  but  could  also 
be  a  substance  that  is  not  intended  to 
have  any  activity  (such  as  the  gelatin 
used  to  make  the  capsule  holding  the 
-  dietary  ingredients).  This  proposed 
definition  and  the  proposed  definition 
for  "component"  in  proposed  §  111.3 
differ  in  that  "component"  includes  the 
various  materials  used  to  manufecture  a 
dietary  supplement  that  may  not  appear 
in  the  final  product.  Because  an 
ingredient  is  defined  as  a  substance  that 
is  intended  to  be  present  in  the  finished 
dietary  ingredient  or  dietary  supplement 
and  a  component  is  d^ined  as  a 
substance  that  may  or  may  not  be 
included  in  the  finished  dietary 
ingredient  or  dietary  supplement,  all 


ingredients  are  components  but  not  all 
components  are  ingredients. 

Proposed  §  111.3  defines  "in-process 
material"  as  "any  material  that  is 
fabricated,  compounded,  blended, 
ground,  extracted,  sifted,  sterilized, 
derived  by  chemical  reaction,  or 
processed  in  any  other  way  for  use  in 
the  manufacture  of  a  dietary  ingredient 
or  dietary  supplement."  In-process 
material  differs  from  a  component 
because  in-process  material  is  created 
and  used  during  manufacturing.  For 
example,  assimie  you  manufacture  a 
dietary  supplement  in  hard  tablet  form. 
Diuing  the  manufactiuing  process,  you 
mix  various  ingredients,  and  you  add 
binding  agents  and  water  to  mix  the 
ingredients  thoroughly  before  making 
individual  tablets.  The  mixtiue  would 
be  an  "in-process  material"  because  it  is 
a  blend  or  processed  material  that  you 
will  use  to  make  your  dietary 
supplement. 

Proposed  §  111.3  defines  "lot"  to 
mean: 

*  *  *  a  batch,  or  a  specific  identified  portion 
of  a  batch  intended  to  have  uniform  identity, 
purity,  quality,  strength,  and  composition;  or, 
in  the  case  of  dietary  ingredient  or  dietary 
supplement  produced  by  continuous  process, 
a  specific  identified  amount  produced  in  a 
specified  unit  of  time  or  quantity  in  a  manner 
that  is  intended  to  have  uniform  identity, 
purity,  quality,  strength,  and  composition. 

The  proposed  definition  for  "lot"  is 
similar  to  the  definition  for  "lot"  in  the 
proposed  CGMP  regulations  for  infant 
formula  (61  FR  36154  at  36209,  July  9, 
1996),  but  would  refer  to  "identity, 
purity,  quality,  strength,  and 
composition"  instead  of  "character  and 
quality"  to  reflect  the  different 
characteristics  of  dietary  ingredients 
and  dietary  supplements. 

Proposed  §111.3  defines 
"microorganisms*'  as  "yeasts,  molds, 
bacteria,  viruses,  and  other  similar 
microscopic  organisms  having  public 
health  or  sanitary  concern."  The 
proposed  definition  would  include,  but 
would  not  be  limited  to,  species  that: 

•  Have  public  health  significance; 

•  Could  cause  a  component,  dietary 
ingredient,  or  dietary  supplement  to 
decompose; 

•  Indicate  that  the  component, 
dietary  ingredient,  or  dietary 
supplement  is  contaminated  with  filth; 
or 

•  Otherwise  may  cause  the 
component,  dietary  ingredient,  or 
dietary  supplement  to  be  adulterated. 

The  definition  of  "microorganisms" 
includes  microorganisms  of  public 
health  concern  and  microorganisms  that 
are  of  sanitary  concern.  Proposed 
§  111.3  is  similar  to  the  defiiiition  of 
microorganism  in  §  110.3  but  we  added 


12178  Federal  Register/ Vol.  68.  No.  49 /Thursday.  March  13,  2003 / Proposed  Rules 


"sanitary  concern"  to  the  definition  of 
microorganism.  We  added  "sanitary"  to 
clarify  that  we  intend  to  include 
microorganisms  of  public  health  and 
sanitary  concern.  Although  the  term 
"sanitary"  is  not  included  in  part  110, 
this  change  does  not  alter  the  generally 
recognized  and  scientific  and  legal 
meaning  of  the  definition  of 
"microorganism"  in  part  110,  because 
part  110  is  similarly  concerned  with 
sanitation.  Under  proposed  §  111.3,  £. 
coU  Ol57:H7  would  be  a 
"microorganism"  because  it  is  a  species 
that  has  public  health  significance. 
Other  forms  of  E.  coli,  however,  might 
not  be  of  public  health  significance 
because  not  all  forms  of  E.  coli  are 
pathogenic  and  present  a  public  health 
risk.  However,  the  presence  of  other 
forms  of  E.  coli  would  be  of  sanitary 
concern. 

One  comment  to  the  ANPRM  objected 
to  including  viruses  in  a  definition  of 
"microorganisms"  because  it  might 
imply  that  a  manufacturer  is  able  to 
demonstrate  the  absence  of  viral 
contamination  in  its  dietary 
supplement. 

We  recognize  that  there  are  few 
effective  virus  detection  methods  and 
that  the  industry  may  be  incapable  of 
showing  the  presence  or  absence  of 
specific  viruses  in  its  products. 
However,  we  have  included  viruses  in 
the  definition  for  "microorganisms" 
because  animal  tissues  are  used  in  the 
manufacture  of  dietary  supplements, 
and  the  use  of  virus-containing  tissue 
would  adulterate  the  product.  In  order 
to  ensure  that  animal  tissue  that  may  be 
used  in  or  as  a  dietary  ingredient  does 
not  contain  viruses  of  public  health 
significance,  certain  precautions  may  be 
needed  to  be  taken  in  procuring  and 
handling  such  tissue.  We  discuss  in 
section  II1.A.4  of  this  document  what 
precautions  we  are  seeking  comment  on 
that  manufacturers  take  to  prevent  the 
use  of  tissue  that  may  contain  viruses  of 
public  health  significance  for  dietary 
ingredient  or  dietary  supplement 
manufacture  or  to  prevent  the 
introduction  of  such  viruses  into  a 
dietary  ingredient  or  a  dietary 
supplement. 

Proposed  §  111.3  defines  "must"  to 
indicate  that  you  have  to  comply  with 
a  particular  requirement.  "Must"  is  the 
plain  language  term  that  replaces 
"shall." 

Proposed  §  111.3  defines  "pest"  as 
"any  objectionable  insects  or  other 
animals  including,  but  not  limited  to, 
birds,  rodents,  flies,  mites,  and  larvae." 
Proposed  §  111.3  is  similar  to  §  110.3(j), 
although  the  proposed  definition  would 
add  "mites"  to  the  list  of  pests.  We 
added  mites  to  the  definition  of  "pest" 


in  this  proposed  rule  because  mites  are 
capable  of  causing  allergic  reactions  in 
persons  who  consume  mite- 
contaminated  foods  (Ref.  44). 

Proposed  §  111.3  defines  "physical 
plant"  as  "all  or  parts  of  a  building  or 
facility  used  for  or  in  connection  with 
manufacturing,  packaging,  or  holding  a 
dietary  ingredient  or  a  dietary 
supplement."  The  proposed  definition 
is  similar  to  the  definition  of  "plant"  at 
§  1 1 0. 3(k) ,  except  that  we  added  the 
word  "physical"  before  "plant"  to 
distinguish  between  plants  that  are 
herbs,  vegetables,  and  growing 
organisms,  and  buildings  or  facilities 
that  are  used  in  manufacturing, 
packaging,  and  holding  a  dietary 
ingredient  or  a  dietary  supplement.  We 
also  expanded  the  definition  to  cover 
the  types  of  activities  that  would  be 
subject  to  a  CGMP  rule  for  dietary 
ingredients  and  dietary  supplements. 

Proposed  §  111.3  defines  "quality 
control"  as  "a  planned  and  systematic 
operation  or  procedure  for  preventing  a 
dietary  ingredient  or  dietary  supplement 
from  being  adulterated."  A  planned  and 
systematic  operation  or  procedure 
provides  a  framework  of  current  and 
effective  methods  and  procedures  for 
eacJi  dietary  ingredient  or  dietary 
supplement  you  manufacture  that  will 
prevent  dietary  ingredients  and  dietary 
supplements  from  being  adulterated.  We 
discuss  quality  control  in  more  detail 
later  in  this  document. 

Proposed  §  111.3  defines  "quality 
control  unit"  as  "any  person  or  group 
that  you  designate  to  be  responsible  for 
quality  control  operations."  The  quality 
control  unit  should  consist  of  as  many 
people  as  necessary  to  perform  the 
quality  control  operations.  Other 
provisions  in  this  proposed  rule  address 
the  quality  control  unit's  authority  and 
responsibilities,  and  we  discuss  those 
provisions  later  in  this  document. 

Proposed  §  111.3  defines 
"representative  sample"  as  "a  sample 
that  consists  of  a  number  of  units  that 
are  drawn  based  on  rational  criteria, 
such  as  random  sampling,  and  intended 
to  ensure  that  the  sample  accurately 
portrays  the  material  being  sampled." 
By  stating  that  the  "sample  accurately 
portrays  the  material  being  sampled," 
we  mean  that  it  correctly  represents  and 
is  typical  of  the  material  being  sampled. 
It  is  important  that  the  sample  drawn 
accurately  portrays  the  material  being 
sampled  because  your  analysis  of  the 
representative  sample  will  be  used  to 
determine  whether  the  material  received 
is  suitable  for  use  in  manufacturing  or 
to  determine  that  the  dietary  ingredient 
or  dietary  supplement  is  not  adulterated 
and  may  be  released  for  distribution.  If 
the  sample  is  not  representative,  you 


risk  using  a  contaminated  component  or 
dietary  ingredient  in  manufacturing  and 
you  may  distribute  an  adulterated 
dietary  ingredient  or  dietary 
supplement. 

Proposed  §  111.3  defines 
"reprocessing"  as: 

*  *   *  using,  in  the  manufacture  of  a  dietary 
ingredient  or  a  dietary  supplement,  clean, 
unadulterated  components,  dietary 
ingredients,  or  dietary  supplements  that  have 
been  previously  removed  from 
manufacturing  for  reasons  other  than 
ins£uiitary  conditions  and  that  have  been 
made  suitable  for  use  in  the  manufacture  of 

a  dietary  ingredient  or  dietary  supplement. 

The  phrase  "for  reasons  other  than 
insanitary  conditions"  means  that  the 
component,  dietary  ingredient,  or 
dietary  supplement  was  removed  from 
manufactiu'ing  because  the  incorrect 
amount  of  a  component  was  added  or 
other  reason  not  due  to  insanitary 
conditions.  However,  the  component, 
dietary  ingredient,  or  dietary 
supplement  that  was  removed  from 
manufacturing  because  it  became 
contaminated  because  of  insanitary 
conditions,  that  is,  it  became 
contaminated  with  a  microorganism  of 
public  health  concern  or  a 
microorganism  of  sanitary  concern, 
must  not  be  reprocessed. 

Proposed  §  111.3  defines  "sanitize" 
as: 

*  *   *  to  adequately  treat  equipment 
containers,  utensils,  or  any  other  dietary 
product  contact  surface  by  applying 
cumulative  heat  or  chemicals  on  cleaned 
food  contact  surfaces  that  when  evaluated  for 
efficacy,  yield  a  reduction  of  5  logs,  which 

is  equal  to  99.999  percent  reduction,  of 
representative  disease  microorganisms  of 
public  health  significance  and  substantially 
reduce  the  numbers  of  other  undesirable 
microorganisms,  but  without  adversely 
affecting  the  product  or  its  safety  for  the 
consumer. 

One  comment  to  the  ANPRM  pointed 
out  that  the  industry-drafted  outline's 
definition  of  sanitize  differed  from 
FDA's  Food  Code  definition  of 
sanitization  (Ref.  45). 

The  FDA  "Food  Code"  is  a  reference 
that  guides  retail  outlets,  such  as 
-restaurants  and  grocery  stores  and 
institutions  such  as  nursing  homes  in 
how  to  prevent  foodborne  illnesses  from 
food  that  is  consumed  without  further 
processing  by  the  consumer.  Because 
dietary  supplements  also  are  consumed 
without  further  processing  by  the 
consumer,  the  FT)A  "Food  Code" 
definition  also  is  appropriate  for  use  in 
sanitizing  contact  surfaces  used  in  the 
manufacture  of  dietary  ingredients  and 
dietary  supplements.  The  FDA  "Food 
Code"  definition  of  sanitization  is  to 
apply  cimiulative  heat  or  chemicals  on 
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cleaned  food  contact  surfaces  that  when 
evaluated  for  efficacy,  yield  a  reduction 
of  5  logs,  which  is  equal  to  99.999 
percent  reduction  of  representative 
disease  microorganisms  of  public  health 
significance.  Because  dietary 
supplements  are  consumed  without 
further  processing,  and  for  consistency 
with  other  agency  definitions  and 
standards,  we  are  persuaded  to  propose 
the  FDA  "Food  Code"  definition  of 
"sanitize."  The  agency  beheves  that 
there  may  be  a  number  of  agents  that 
can  reduce  the  number  of 
microorganisms  present  on  contact 
surfaces.  A  tolerable  level  of  risk  may  be 
achieved  by  interventions  that  have 
been  validated  to  achieve  a  cumulative 
5-log  reduction  in  the  target  pathogens. 
However,  we  do  not  specify  the  manner 
in  which  the  risk  is  reduced.  The 
proposed  requirement  mandates  that 
you  validate  that  the  control  measures 
are  both  appropriate  to  their  operation 
and  scientifically  sound.  In  many  cases, 
processors  may  rely  on  a  written 
certification  from  the  equipment 
manufactiirer  or  may  obtain  a  written 
scientific  evaluation  of  a  process, 
especially  in  cases  where  two  or  more 
control  measures  are  used  to  accomplish 
the  5-log  reduction  in  the  target 
pathogen,  to  ensure  that  the  process  is 
adequate  to  destroy  microorganisms  of 
public  health  significance  or  to  prevent 
their  growth.  The  agency  requests 
comments  on  its  approach  to  pathogen 
reduction.  In  particular,  the  agency 
requests  comments  on  whether  all 
contact  surfaces  should  be  subject  to 
proposed  §  111.3  "sanitize." 

Proposed  §  111.3  defines  "theoretical 
yield"  as  "the  quantity  that  would  be 
produced  at  any  appropriate  step  of 
manufactiue  or  packaging  of  a  particular 
dietary  ingredient  or  dietary 
supplement,  based  upon  the  quantity  of 
components  or  packaging  to  be  used,  in 
the  absence  of  any  loss  or  error  in  actual 
production."  We  would  complement 
this  definition  by  defining  "actual 
yield"  in  proposed  §  111.3  as  "the 
quantity  that  is  actually  produced  at  any 
appropriate  step  of  manufacture  or 
packaging  of  a  particular  dietary 
ingredient  or  dietary  supplement." 
Comparing  theoretical  yields  to  actual 
yields  may  help  identify  deviations  or 
problems  in  the  manufacturing  or 
packaging  process.  To  illustrate  this 
point,  you  should  understand  that  the 
theoretical  yield  is  the  q\iantity  or 
amount  that  you  expect  to  see  at  a 
particular  step,  while  the  actual  yield  is 
the  quantity  or  amoimt  that  you  actually 
obtain  at  a  particular  step. 

Proposed  §  111.3  defines  "water 
activity"  as  "a  measure  of  the  fi«e 
moist\u«  in  a  component,  dietary 


Ingredient,  or  dietary  supplement  and  is 
the  quotient  of  the  water  vapor  pressure 
of  the  substance  divided  by  the  vapor 
pressure  of  pure  water  at  the  same 
temperature."  The  proposed  definition 
is  consistent  with  the  definition  at 
§  110.3(r)  and  21  CFR  113.5(w)  and 
114.5(h).  Water  activity  can  play  an 
important  role  in  promoting  microbial 
growth,  and  that,  in  turn,  can  play  a  part 
in  the  contamination  of  your 
components,  dietary  ingredients,  and 
dietary  supplements. 

Proposed  §  111.3  defines  "we"  as 
meaning  the  U.S.  Food  and  Drug 
Administration. 

Proposed  §  111.3  defines  "you"  as  "a 
person  who  manufactures,  packages,  or 
holds  dietary  ingredients  or  dietary 
supplements."  "You"  is  the 
recommended  "plain  language"  term 
designed  to  make  regulations  easier  to 
understand.  In  this  proposed  rule, 
"you"  refers  to  any  person,  within  the 
meaning  of  section  201(e)  of  the  act, 
who  engages  in  any  activity  covered  by 
this  proposed  rule.  You  should  note  that 
"you"  includes,  but  is  not  limited  to, 
the  owner  of  the  manufacturing  firm  as 
well  as  supervisors  responsible  for 
ensiuing  that  these  CGMPs  are  followed. 
In  other  words,  "you"  can  be  the  person 
who  owns  the  dietary  ingredient  or 
dietary  supplement  company  as  well  as 
persons  who  work  for  the  company. 

4.  Do  Other  Statutory  Provisions  and 
Regulations  Apply?  (Proposed  §  111.5) 

Proposed  §  111.5  would  require  that 
you  comply  with  the  regulations  in 
proposed  part  111,  and  with  other 
applicable  statutory  provisions,  and 
regulations  under  the  act,  related  to 
manufacturing,  packaging,  or  holding 
dietary  ingredients  or  dietary 
supplements.  Other  statutory  provisions 
or  regulations  that  may  apply  to  the 
manufacture,  packaging,  or  holding  of 
dietary  ingredients  or  dietary 
supplements  include,  but  are  not 
limited  to:  (1)  The  PHS  Act  to  prevent 
the  introduction,  transmission,  or 
spread  of  communicable  diseases;  (2) 
part  110  ("Current  Good  Manufacturing 
Practice  in  Manufactiuing,  Packing,  or 
Holding  Human  Food");  (3)  part  113  (21 
CFR  part  113)  ("Thermally  Processed 
Low-Acid  Foods  Packaged  in 
Hermetically  Sealed  Containers");  (4) 
part  123  (21  CFR  part  123)  ("Fish  and 
Fishery  Products");  (5)  parts  70  through 
82  (21  CFR  parts  70  through  82)  (for 
color  additives);  and  (6)  parts  170 
through  189  (21  CFR  parts  170  through 
189)  (for  food  additives).  For  example, 
a  manufacturer  who  produces  a  dietary 
supplement  that  includes  fish  and 
fishery  products,  such  as  fish  oil,  would 
have  to  comply  with  HACCP  regulations 


as  required  by  part  123  as  well  as  these 
CGMP  provisions,  if  this  rule  is 
finalized,  that  apply  to  the  dietary 
supplement.  These  other  statutory 
provisions  and  regulations  may  apply 
because  of  the  type  of  manufacturing 
process  used  or  the  type  of  ingredient  in 
the  dietary  supplement. 

Certain  dietary  ingredients,  e.g.,  an 
animal-derived  ingredient,  may  require 
certain  manufacturing,  packaging,  and 
holding  practices  because,  without  such 
practices, 'they  may  pose  serious  public 
health  and  safety  concerns  related  to  the 
transmission  of  communicable  disease. 
For  purposes  of  this  discussion,  the 
term  "animal-derived  dietary 
ingredient"  refers  to  materials, 
substances,  tissues,  body  fluids,  or  body 
secretions  from  animals,  birds,  reptiles, 
insects,  and  other  living  creatures  and 
substances  that  may  be  derived  from 
them.  We  do  not  consider  human 
tissues  and  other  parts  of  humans,  other 
than  human  milk,  to  be  eligible  to  be  a 
dietary  ingredient  imder  section  201(ff) 
of  the  act  because  such  products  have 
not  been  used  as  a  "dietary  substance 
for  use  by  man  to  supplement  the  diet 
by  increasing  the  total  dietary  intake" 
(21  U.S.C.  321(ff)(l)(E)). 

Certain  animal-derived  dietary 
ingredients,  as  well  as  the  handling 
practices  associated  with  such 
ingredients,  may  pose  serious  public 
health  and  safety  risks,  and  therefore, 
may  require  regulations.  Animal- 
derived  materials,  substances,  and 
tissues  have  the  potential  to  cause 
serious  illnesses  or  injuries  when 
ingested.  For  example,  bovine  colostrum 
is  a  substance  that  is  used  in  dietary 
supplements  (Ref.  46).  Bovine  colostrum 
which  is  the  lacteal  secretion  which 
precedes  milk  after  a  cow  gives  birth, 
likely  presents  the  same  potential  health 
'  risks  as  does  milk.  Bovine  milk  may 
contain  pathogenic  organisms  capable  of 
causing  diseases  in  man  such  as 
tuberculosis,  undulant  fever,  and 
gastrointestinal  disease  (Ref.  47).  Such 
milk  must  be  pasteurized  in  accordance 
with  21  CFR  1240.61.  We  have  proposed 
a  specific  requirement  at  §  111.65(c)(5) 
that  would  require  that  you  sterilize, 
pasteurize,  freeze,  refrigerate,  control 
hydrogen-ion  concentration  (pH), 
control  humidity,  control  water  activity, 
or  use  any  other  effective  means  to 
remove,  destroy,  or  prevent  the  growth 
of  microorganisms  and  to  prevent 
decomposition.  This  requirement, 
which  would  apply  to  bovine  colostrum 
for  use  in  a  dietary  supplement,  is 
necessary  to  remove  certain  potential 
health  risks.  Milk  also  may  contain 
contaminants,  such  as  drug  residues  if 
the  cow  has  been  treated  with  such 
substances  prior  to  beginning  lactation. 
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that  can  cause  serious  adverse  health 
effects  in  humans  consuming  the 
colostrum  (Ref.  48).  For  example,  if  the 
colostrum  contains  drug  residues,  a 
dietary  supplement  containing 
colostrum  could  cause  an  adverse  effect 
in  a  person  who  is  allergic  to  the  drug 
residue.  In  addition,  some  dietary 
supplements  contain  raw  brain  tissue  or 
glands  (Ref.  49)  that  have  a  high  risk  of 
containing  the  infective  agent  that 
causes  bovine  spongiform 
encephalopathy  (BSE)  if  they  originate 
from  an  animal  infected  with  the 
disease  (Ref.  37).  In  fact,  dietary 
ingredients  derived  from  different  wild 
and  domesticated  animals  may  present 
microbiological  and  contaminant 
hazards  that  are  unique  to  animal- 
derived  dietary  ingredients  simply 
because  the  ingredient  may  not  be 
amenable  to  physical  treatments  (for 
example,  sterilization  to  eliminate 
pathogens)  or  there  may  not  be 
appropriate  methods  to  identify  or 
correct  a  potential  risk  (as  in  the  case  of 
BSE  or  other  transmissible  spongiform 
encephalopathies  (TSEs)). 

The  PHS  Act  is  intended  to  prevent 
the  introduction,  transmission,  or 
spread  of  communicable  diseases  (42 
U.S.C.  264).  Dietary  supplements  may 
be  regulated  under  the  PHS  Act  to  the 
extent  necessary  to  prevent  the 
introductior\.  transmission,  or  spread  of 
communicable  diseases  in  intrastate  and 
interstate  commerce.  Dietary 
supplements  that  contain  animal- 
derived  ingredients  may  carry  infective 
agents  that  may  not  be  able  to  be 
identified  or  that  may  be  resistant  to 
inactivation,  as  described  previously. 
We  are  not  aware  of  dietary  supplement 
manufacturers'  current  procurement  and 
handling  practices  of  such  dietary 
ingredients,  nor  the  extent  to  which 
such  dietary  ingredients  may  be  used. 
However,  because  the  animal-derived 
dietary  ingredients  present  important 
public  health  And  safety  issues,  we  are 
seeking  comment  on  whether  we  should 
include  in  the  final  rule  specific 
requirements  for  manufacturing, 
packaging,  or  holding  animal-derived 
dietary  ingredients.  The  U.S. 
Department  of  Agriculture  (USDA)  has 
imposed  certain  restrictions  (see  9  CFR 
94.18)  on  importation  from  certain 
regions  of  meat  and  edible  products 
from  certain  animals.  The  USDA  has 
determined  that  these  regions  present  an 
undue  risk  of  introducing  BSE  into  the 
United  States  because  BSE  exists  in  the 
regions,  because  the  regions  have  import 
requirements  less  restrictive  than  those 
that  would  be  acceptable  for  import  into 
the  United  States,  and/or  because  of 
inadequate  surveillance.  Because  there 


is  no  broadly  applicable  or  validated 
diagnostic  test  available  to 
manufacturers  to  identify  BSE  agent 
infected  ruminant  animals  or  BSE  agent 
infected  materials,  the  agency  is 
considering  whether  to  require,  in  our 
final  rule,  specific  requirements  under 
proposed  §  111.35  that  are  designed  to 
prevent  the  use  of  materials  derived 
from  certain  animals  from  regions  ("BSE 
Countries")  identified  in  9  CFR  94.18. 
Such  requirements  would  likely  include 
manufacturer  procedures  and  records 
and  supplier  certifications  to  ensure  that 
a  component,  dietary  ingredient,  or 
dietary  supplement  is  free  of  the  agent 
of  BSE.  To  prevent  use  of  BSE  agent- 
contaminated  components,  dietary 
ingredients,  or  dietarj'  supplements, 
requirements  for  supplier  certifications 
would  likely  include  certification: 

•  Of  the  species  of  animal, 

•  Of  the  geographic  origin  of  the    ,    * 
animal, 

•  That  no  BSE  was  present  in  any  of 
the  animals  in  the  herd  from  which  the 
animal  came  and  that  none  of  the 
animals  hom  the  herd  consumed 
mammalian-derived  protein  prohibited 
fi'om  use  in  ruminant  feed. 

•  That  any  foreign  manufacturer  from 
which  the  material  derived  from 
animals  was  obtained: 

1.  Did  not  co-mingle  material  derived 
from  animals  from  BSE  countries  with 
material  derived  from  animals  from 
non-BSE  countries, 

2.  Established,  validated,  and 
followed  plans  or  procedures  to 
identify,  track,  and  segregate  material 
derived  from  animals  from  BSE 
countries  from  material  derived  from 
animals  from  non-BSE  countries,  and 

3.  Used  dedicated  manufacturing 
operations  to  prevent  co-mingling  of 
materials  derived  bom  animals  from 
BSE  countries  with  materials  derived 
from  animals  from  non-BSE  countries. 

Manufacturers  that  rely  on  supplier 
certifications  to  ensure  that  materials 
derived  from  animals  are  BSE-free 
would  likely  need  to  verily  the 
reliability  of  supplier  certifications  by 
conducting  supplier  audits  at 
appropriate  intervals.  We  invite 
comment  on  whether  there  are  other 
requirements  that  should  be  considered 
by  FDA  for  supplier  certification  or 
other  manufacturing  requirements  to 
prevent  the  use  of  BSE  agent- 
contaminated  components,  dietary 
ingredients,  or  dietary  supplements. 
These  specific  requirements  may  be 
issued  under  the  authority  of  the  act  or 
may  need  to  be  issued  under  PHS  Act 
authority  and  may  need  to  include 
relevant  remedies  available  under  the 
PHS  Act.  In  addition,  we  invite 


comment  on  whether  there  are  animal- 
derived  materials  from  BSE  countries 
that  do  not  present  a  safety  concern  and, 
if  so,  whether  FDA  should  consider 
exempting  such  materials  from  a 
possible  requirement  that  would 
prevent  the  use  of  animal-derived 
materials  from  BSE  countries  in  dietary 
supplements  and  why.  The  agency  will 
consider  whether  to  include,  in  the  final 
rule,  provisions  specifically  related  to 
the  manufacture,  packaging,  and 
holding  of  animal-derived  dietary 
ingredients  or  dietary  supplements.  One 
of  the  more  obvious  and  serious  hazards 
is  the  transmission  of  TSE  (Ref.  37).  We 
have  communicated  with  the  public  and 
manufacturers  of  FDA -regulated 
products  about  appropriate  steps  to 
increase  product  safety  and  minimize 
the  risk  of  products  contaminated  with 
the  BSE  agent.  We  published  a  notice  in 
the  Federal  Register  of  August  29.  1994 
(59  PR  44592),  entitled  "Bovine-Derived 
Materials;  Agency  Letters  to 
Manufacturers  of  FDA-Regulated 
Products"  (Ref.  50).  The  notice,  in  part, 
published  the  November  1992  and 
December  1993  letters  to  manufactiuers. 
In  November  1992,  we  wrote  to 
manufacturers  of  dietary  supplements  to 
alert  them  to  the  developing  concern 
about  TSEs  in  animals  and  Creutzfeldt- 
Jakob  Disease  in  humans  and 
recommended  that  they  investigate  the 
geographic  source  of  any  bovine  and 
ovine  material  used  in  their  products. 
We  suggested  that  manufactiu^rs 
develop  plans  to  ensure,  with  a  high 
degree  of  certainty,  that  bovine  and 
ovine  materials  used  in  their  products 
were  not  from  BSE  countries  or  from 
sheep  flocks  (foreign  or  domestic) 
infected  with  scrapie.  In  December 
1993,  we  issued  a  letter  recommending 
against  the  use  of  bovine-derived 
materials  from  cattle  that  resided  in,  or 
originated  from,  BSE  countries  in  FDA- 
regulated  products.  In  this  letter,  we 
recommended  that  manufacturers:  (1) 
Identify  bovine-derived  materials  in 
their  products  and  identify  all  countries 
where  the  animals  used  to  produce  the 
materials  had  lived,  (2)  maintain 
traceable  records  for  each  lot  of  bovine 
materials  and  for  each  lot  of  FDA- 
regulated  product  using  these  materials, 
(3)  document  the  country  of  origin  of 
the  live  animal  source  of  any  bovine- 
derived  materials  used  in  the 
manufacture  of  the  regulated  products, 
and  (4)  maintain  copies  of  the  records 
identified  above  for  FDA-regulated 
products  manufactiired  using  bovine- 
derived  materials  at  foreign  sites  or  by 
foreign  manufacturers.  To  assure  the 
safety  and  suitability  for  human  use  of 
animal-derived  biologies,  our  Center  for 
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Biologies  Evaluation  and  Research 
(CBER)  has  developed  guidances  for 
industry  that  describe  steps  that 
manufacturers  should  take.  For 
example,  CBER  guidances  have 
recommendations  that  address  viral 
safety,  infections,  disease  risks,  and 
BSE-risk  reduction  of  hiologic  products  * 
that  are  animal-derived  (see  63  FR 
51074,  September  24, 1998,  and  63  FR 
50244,  September  21, 1998)  (Refs.  51 
and  52).  Because  we  believe  that  the  use 
of  an  animal-derived  material, 
substance,  or  tissue  in  a  dietary 
supplement  may  raise  many  of  the  same 
serious  public  health  and  safety  issues 
as  animal-derived  materials,  substances, 
or  tissues,  in  a  biologic,  we  are 
considering  whether  the  procedures  that 
CBER  recommends  for  a  product  with 
animal-derived  materials,  substances,  or 
tissues  would  be  appropriate  for  dietary 
ingredients  and  dietary  supplements 
that  contain  animal-derived  materials, 
substances,  or  tissues.  We,  therefore, 
invite  comment  on  whether  there 
should  be  specific  CGMP  requirements 
for  the  use  of  animal-derived  materials, 
substances,  or  tissues  in  dietary 
ingredients  and  dietary  supplements. 
We  invite  comment  on  these  issues  and 
specifically  on  whether  there  is  a 
scientific  basis  for  FDA  to  treat  animal- 
derived  dietary  ingredients  in  a  manner 
that  is  different  from,  or  that  would  offer 
less  protection  than,  what  is 
reconunended  for  animal-derived 
biologies  when  the  same  public  health 
and  safety  risks  may  be  present.  We  also 
invite  comment  on  our  legal  authority 
with  respect  to  these  issues. 

5.  Exclusions  (Proposed  §  111.6) 

Proposed  §  111.6  would  state  that 
these  CGMP  regulations  do  not  apply  to 
a  person  engaged  solely  in  activities 
related  to  the  harvesting,  storage,  or 
distribution  of  raw  agricultural 
commodities  that  will  be  incorporated 
into  a  dietary  ingredient  or  dietary 
supplement  by  other  persons.  This 
proposed  exclusion  is  similar  to  the 
exclusion  in  §  110.19  for  raw 
agricultural  commodities.  Accordingly, 
persons  who  engage  in  such  activities 
related  to  raw  agricultural  commodities 
(which  are  defined  in  section  201  (r)  of 
the  act),  although  not  subject  to  these 
proposed  CGMP  regulations  under 
section  402(g)  of  the  act,  would 
continue  to  be  subject  to  other 
adulteration  provisions  in  section  402  of 
the  act. 

We  recognize  that  including  in  the 
proposed  rule  persons  who  engage  in 
the  activities  related  to  the  harvesting, 
storage,  or  distribution  of  such 
commodities,  as  described  previously, 
could  reduce  the  risk  of  microbial 


contamination  in  dietary  ingredients 
and  dietary  supplements.  Nevertheless, 
the  proposal  does  not  contain 
requirements  for  persons  handling  such 
commodities  before  distribution  to  a 
dietary  ingredient  or  dietary  supplement 
manufacturer  because  the  scientific 
basis  for  reducing  or  eliminating 
pathogens  in  various  settings  is 
evolving.  We  invite  cdnunents  on 
whether  we  should  include  provisions 
in  the  CGMP  proposal  that  would 
include  persons  who  handle  raw 
agricultural  commodities. 

Even  though  the  proposed  rule  would 
not  cover  persons  who  harvest  or 
otherwise  handle  raw  agricultiu^ 
conunoditie*  before  distribution  of  these 
commodities  to  a  dietary  ingredient  or 
dietary  supplement  manufacturer,  we 
recommend  some  practices  to  help  you 
minimize  microbial  food  safety  hazards 
in  such  commodities  that  you  may  use 
in  a  dietary  ingredient  or  dietary 
supplement.  We  recommend  that  you  • 
adapt,  to  your  practices,  the  good 
agricultural  practices  (GAPs)  and  good 
manufacturing  practices  for  fruits  and 
vegetables  that  we  issued  as  a  guidance 
document:  "Guide  to  Minimize 
Microbial  Food  Safety  Hazards  for  Fresh 
Fruits  and  Vegetables"  (Ref.  53).  This 
guidance  document  includes 
recommended  GAPs  for  water,  worker 
health  and  hygiene,  sanitary  facilities, 
field  sanitation,  packing,  and 
transportation.  Those  who  harvest, 
store,  or  distribute  raw  agricultural 
commodities  for  incorporation  into 
dietary  ingredients  or  dietary 
supplements  should  adapt  these 
practices  to  their  specific  operations. 

B.  Personnel  (Proposed  Subpart  B) 

Proposed  subpart  B  contains  three 
provisions  dealing  with  persoimel 
matters.  In  general,  the  proposed 
provisions  are  similar  to  the  current 
CGMP  requirements  forfood  personnel 
in  §110.10. 

1.  What  Microbial  Contamination  and 
Hygiene  Requirements  Apply? 
(Proposed  §111.10) 

Individuals  who  handle  components 
or  dietary  supplements  may  affect  the 
pxuity  or  quality  of  those  components  or 
dietary  supplements  if  they  fail  to  take 
precautions  to  guard  against  microbial 
contamination  or  other  types  of 
contamination.  For  example,  an 
employee  who  has  an  illness  could 
unintentionally  transfer  bacteria  or 
viruses  causing  such  illness  to  a  dietary 
supplement  by  simply  handling  the 
dietary  supplement. 

Proposed  §  111.10(a),  th^efore,  would 
require  that  you  take  measures  to 
exclude  from  any  opterations  any  person 


who  might  be  a  source  of  microbial 
contamination  of  any  material  including 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces  used  in 
the  maiiufacture,  packaging,  or  holding 
of  a  dietary  ingredient  or  a  dietary 
supplement.  We  based  proposed 
§  111.10(a)  on  similar  requirements  in 
§110.10. 

Proposed  §  111.10(a)(1)  would  require 
that  you  exclude  any  person  who,  by 
medical  examination  or  supervisory 
observation,  is  shown  to  have,  or 
appears  to  have  an  illness,  open  lesion 
(such  as  a  boil,  sore,  or  an  infected 
wound),  or  any  other  abnormal  source 
of  microbial  contamination  from  any 
operations,  which  may  be  expected  to 
result  in  microbial  contamination  of 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces,  from 
working  in  any  operations  until  the 
condition  is  corrected.  For  example,  if 
an  employee  tells  you  that  his  or  her 
physician  has  diagnosed  that  the 
employee  has  a  fever,  and  the  employee 
normally  handles  your  dietary 
supplements,  you  must  take  steps  to 
ensure  that  the  employee  does  not  come 
into  contact  with  yoiu  dietary 
supplements  because  the  fever  may 
suggest  that  the  employee  has  an 
infection  and  there  is  a  reasonable 
possibility  of  contamination.  Likewise, 
if  your  supervisors  see  that  an  employee 
has  an  open  wound  or  sore,  and  the 
employee  normally  handles  dietary 
ingredients,  you  must  take  steps  to 
ensure  that  he  or  she  is  excluded  from 
handling  dietary  ingredients  because  the 
open  wound  or  sore  could  be  a  source 
of  microbial  contamination  and  because 
there  is  a  reasonable  possibihty  oi 
contamination. 

Proposed  §  111.10(a)(2)  would  require 
that  you  instruct  your  employees  to 
notify  their  supervisors)  if  they  have,  <» 
if  there  is  a  reasonable  possibility  that 
they  have,  a  health  condition  that  could 
contaminate  any  components,  dietary 
ingredients,  dietary  supplements,  or  any 
contact  surface. 

Proposed  §  111.10(b)  would  apply  if 
you  work  in  operations  where 
adulteration  of  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  may  occur.  The 
proposal  would  require  that  you  use 
hygienic  practices  to  the  extent 
necessary  to  protect  against 
contamination  of  those  components, 
dietary  ingredients,  dietary 
supplements,  or  contact  surfaces. 

These  hygienic  practices  would 
include,  but  would  not  be  limited  to: 

•  Wearing  outer  garments  in  a 
maimer  that  protects  against 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  or  any 
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contact  surface.  Outer  garments  may 
include  gowns  or  aprons; 

•  Maintaining  adequate  personal 
cleanliness; 

•  Washing  hands  thoroughly  (and 
sanitizing  if  necessary  to  protect  against 
contamination  with  microorganisms)  in 
an  adequate  hand-washing  facility: 

1 .  Before  starting  work;  and 

2.  At  any  time  when  hands  may 
become  soiled  or  contaminated.  Hands 
may  become  soiled  or  contaminated 
after  meals  or  after  using  the  bathroom; 

•  Removing  all  unsecured  jewelry 
and  other  objects  that  might  fall  into 
components,  dietary  ingredients,  dietary 
supplements,  equipment,  or  packaging, 
and  removing  hand  jewelry  that  cannot 
be  adequately  sanitized  during  periods 
when  you  manipulate  components, 
dietary  ingredients,  or  dietary 
supplements  by  hand.  If  the  hand 
jewelry  cannot  be  removed,  the  proposal 
would  require  that  it  be  covered  by 
material  that  is  intact,  clean,  and  in 
sanitary  condition  that  effectively 
protects  against  contamination  of  your 
components,  dietary  ingredients,  or 
dietary  supplements,  or  contact 
surfaces. 

•  Maintaining  gloves  used  in 
handling  components,  dietary 
ingredients,  or  dietary  supplements  in 
an  intact,  clean,  and  sanitary  condition; 

•  Wearing,  where  appropriate,  in  an 
effective  manner,  hair  nets,  caps,  beard 
covers,  or  other  hair  restraints; 

.    •  Not  storing  clothing  or  other 
personal  belongings  in  areas  where 
components,  dietary  ingredients,  dietary 
supplements,  or  any  contact  surfaces  are 
exposed  or  where  contact  surfaces  are 
washed; 

•  Not  eating  food,  chewing  gum, 
drinking  beverages,  and  using  tobacco 
products  in  areas  where  components, 
dietdry  ingredients,  dietary 
supplements,  or  any  contact  surfaces  are 
exposed  or  where  contact  surfaces  are 
washed;  and 

•  Taking  any  other  necessary 
precautions  to  protect  against 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  by  microorganisms, 
filth,  or  other  extraneous  materials, 
including,  but  not  limited  to, 
perspiration,  hair,  cosmetics,  tobacco, 
chemicals,  and  medicines  applied  to  the 
skin. 

Each  of  these  procedures  is  necessary 
because  good  personal  hygiene  should 
help  prevent  contamination  from 
microbial  sources  (such  as  bacteria)  as 
well  as  from  nonmicrobial  sources  (such 
as  dirt  and  hair). 

We  seek  comment  on  whether  we 
should  require,  in  a  hnal  rule,  that  you 


establish  and  follow  written  procedures 
to  ensure  that  you  comply  with  the 
requirements  of  that  section.  As  stated 
previously,  we  invite  comment  on 
whether  such  written  procedures  should 
be  required  in  a  final  rule,  and  whether 
there  are  other  procedures,  that  we 
should  include  in  a  final  rule.  If 
comments  assert  that  written  procedures 
are  necesscuy,  comments  should  include 
an  explanation  of  why  the  requirement 
is  necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary!  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  Further,  we  seek 
comment  on  whether  any  of  the 
proposed  requirements  in  this  section 
are  not  necessary  to  prevent 
adulteration  and  to  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  conunents  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensiue  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  agree 
that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 

A  comment  to  the  ANPRM  stated  that 
any  requirements  on  disease  control 
should  be  limited  to  manufacturing, 
processing,  and  handling  of  raw 
agricultural  material  and  are  not 
appropriate  for  manufacturing  dietary 
supplements  derived  from  chemicals. 
The  comment  stated  that  chemical 
processes  are  carried  out  in  closed  pipes 
and  vessels,  so  the  risk  for  human 
contamination  is  very  low.  The 
conunent,  therefore,  said  that  FDA 
should  allow  workers  who  have  wounds 
to  continue  working  in  manufacturing 
operations. 

We  disagree  that  the  regulations  on 
disease  control  should  be  limited  to 
manufacturing,  processing,  and 
handling  raw  agricultural  material. 
Because  contamination  may  occur  at 
any  time  during  manufacturing, 
packaging,  or  holding  operations, 
requirements  concerning  disease  centrol 


must  apply  to  all  of>erations  where  a 
person  may  contaminate  a  component, 
dietary  ingredient,  dietary  supplement, 
or  contact  surface.  For  example,  an 
employee  could  contaminate  a  dietary 
supplement  (of  agricultural  origin  or 
synthetic  origin)  or  contact  surface 
during  packaging  operations.  However, 
if  we  adopted  the  comment's  suggested 
limitation,  contamination  of  a  synthetic 
dietary  supplement  could  occur,  and 
there  would  be  no  regulatory 
requirement  to  guard  eigainst  such 
contamination. 

As  for  employees  with  open  wounds, 
proposed  §  111.10(a)  would  require  that 
you  exclude  a  person  with  an  open 
lesion  or  any  other  abnormal  source  of 
microbial  contamination  from  any 
operation  which  may  adulterate  the 
component,  dietary  ingredient,  dietary 
supplement,  or  contact  surface.  Whether 
the  proposed  rule  would  require  that 
you  exclude  a  person  with  an  open 
lesion  or  another  abnormal  source  of 
microbial  contamination  from  working 
in  a  closed  system  area,  such  as  when 
the  product  is  contained  completely  in 
closed  pipes  or  vessels,  would  depend 
on  whether,  as  a  result  of  exposure, 
there  would  be  a  reasonable  possibility 
of  the  component,  dietary  ingredient, 
dietary  supplement,  or  contact  surface 
becoming  contaminated.  Thus,  when  a 
dietary  ingredient  or  dietary  supplement 
is  manufactured  in  a  completely  closed 
system,  this  proposed  requirement  on 
open  lesions  might  not  apply  if  there  is 
no  reasonable  possibility  of 
contamination.  However,  you  must  take 
the  measures  that  would  be  required  by 
§  111.10(a)  if  there  is  a  reasonable 
possibility  that  any  person  might  cause 
contamination  of  components,  dietary 
ingredient,  dietary  supplements,  or 
contact  surfaces. 

Comments  to  the  personnel 
provisions,  and  other  provisions,  stated 
that  the  industry-drafted  outline  used 
phrases  such  as  "includes,  but  are  not 
limited  to,"  when  giving  examples  of 
how  to  comply  with  various 
requirements.  The  comments  suggested 
that  this  phrase  be  changed  to  "may 
include"  to  clarify  that  items  that  follow 
the  phrase  are  simply  examples  of  how 
to  comply  with  a  particular  requirement 
and  are  not  binding  or  do  not  represent 
an  exhaustive  list  of  examples. 

We  decline  to  draft  the  proposal  as 
suggested  by  the  comments  because  we 
do  not  agree  that  when  we  state 
"includes,  but  are  not  limited  to,"  we 
are  providing  examples  of  how  to 
comply  with  the  regulations.  When  we 
state  that  a  regulation  requires  a 
manufacturer,  packager,  or  holder  to 
establish  certain  practices  which 
"includes,  but  is  not  limited  to"  a  list 


of  procedures  or  activities,  we  are 
stating  that  compliance  with  the 
regulation  requires  that  you  adopt,  at 
the  minimum,  the  procedures  or 
activities  listed  in  the  regulation. 
Therefore,  when  we  state  "includes,  but 
is  not  limited  to,"  we  mean  that  the  list 
of  procedures  or  activities  following  the 
"includes"  statement  is  a  list  of 
requirements. 

2.  What  Personnel  Qualification 
Requirements  Apply?  (Proposed 
§111.12) 

Proposed  §  111.12  would  establish 
basic  qualification  requirements  for 
employees.  Proposed  §  111.12(a)(1) 
would  require  tfiat  you  have  qualified 
employees  to  manufacture,  package,  or 
hold  dietary  ingredients  or  dietary 
supplements.  We  are  not  proposing  a 
general  standard  for  determining  how 
many  employees  are  necessary,  but 
there  should  be  enough  to  manufacture, 
package,  or  hold  dietary  ingredients  or 
dietary  supplements  consistent  with 
these  proposed  CGMPs.  A  one-person 
operation  is  not  precluded  provided  that 
one  person  is  sufficient  to  achieve, 
maintain,  and  docxunent  CGMPs. 
However,  genereil  manufactiu-ing 
practice  suggests  the  need  for  a 
minimum  of  two  persons,  the  first  to 
perform  the  work  and  a  second  person 
to  check  the  work  performed  to  ensiue 
that  a  manufacturing  deviation  or  an 
unanticipated  occurrence  is  not 
overlooked.  However,  we  leave  the 
determination  of  the  actual  nimiber  of 
employees  necessary  to  your  discretion. 
As  stated  previously,  we  invite 
conunent  on  whether  there  is  a 
minimiun  number  of  employees  needed 
to  manufacture  dietary  ingredients  or 
dietary  supplements. 
■      Proposed  §  111.12(a)(2)  would  require 
that  each  person  engaged  in 
manufactiuing,  packaging,  or  holding 
must  have  the  training  and  experience 
to  perform  the  person's  duties.  Training 
is  necessary  to  ensure  that  employees 
know  how  to  correctly  and  fully 
perform  the  operations  in  question  and 
to  ensure  that  the  employees  are 
competent  to  produce  an  unadulterated 
product.  The  extent  and  frequency  of 
the  training  is  left  to  the  manufacturer's 
discretion.  The  extent  and  frequency  of 
training  needed  for  your  employees  will 
depend  on  the  scope  of  the  employee's 
activities  and  experience.  For  example, 
training  may  be  necessary  when  you 
hire  new  employees,  when  employees 
engage  in  new  activities.,  when  your 
physical  plant  implements  new 
manufacturing  practices,  or  when  you 
add  new  equipment  or  new  processes  to 
manufactiuing.  For  example,  an 
employee  responsible  for  measuring 


ingredients  during  batch  production 
should  have  sufficient  training  or 
expertise  to  perform  those  functions.  If 
that  employee  does  not  know  how  to 
measure  correctly,  the  employee  may 
add  too  much  of  an  active  ingredient, 
which  may  cause  the  product  to  be 
adulterated.  Thus,  proposed  §  111., 12 
would  establish  requirements  for  your 
employees. 

We  invite  conunent  on  whether  we 
should  require,  in  a  final  rule,  a 
requirement  that  you  document  and 
keep  records  regarding  each  employee's 
training.  We  believe  that  the  records,  if 
required,  should  show  the  content  and 
date  of  the  training.  Such  records  may 
be  useful  in  determining  whether  an 
employee  has  received  the  training  - 
necessary  to  perform  his  or  her  duties. 
We  invite  comment  on  not  only  whether 
such  records  should  be  required  in  a 
final  rule,  but  also  what  types  of 
information  such  records  should 
contain. 

You  may  use  consultants  to  advise 
you  on  any  aspect  of  the  manufactvu«, 
packaging,  or  holding  of  dietary 
ingredients  or  dietary  supplements.  Any 
consultant  you  use  should  be  qualified 
by  training  and  experience  to  provide 
the  advice  they  give  to  you.  We  invite 
comment  on  whether  we  should  require, 
in  a  final  rule,  that  you  dociunent  each 
consultant's  name,  address,  and 
qualifications  and  include  a  description 
of  the  services  that  the  consultant 
provided.  Such  records  may  assist  you 
in  knowing  who  to  contact  and  where 
to  contact  him  or  her  if  questions  arise 
concerning  the  advice  given. 

A  comment  to  the  ANPRM  suggested 
that  the  employee  qualification 
requirements  in  the  industry  outline 
should,  in  part,  state  that  "proper 
education,  training,  or  experience"  is 
required  instead  of  "proper  education, 
training,  and  experience"  is  required 
(em'phasis  added). 

We  disagree  With  the  use  of  "or" 
instead  of  "and."  We  omitted  the  term 
"proper  education"  because  "training" 
may  be  considered  a  form  of 
"education."  However,  the  proposed 
rule  uses  the  conjunction  "and" 
because,  while  some  might  consider 
"experience"  to  be  a  form  of  "training," 
most  consider  "experience"  to  be 
knowledge  that  a  person  gains  over  time 
as  he  or  she  becomes  increasingly 
familiar  with  a  particular  action  or  piece 
of  equipment. 

Training,  however,  may  not  just 
include  on-the-job  training,  but  may 
include  some  type  of  educational 
experience  derived  from  attending 
classes  or  lectures  or  some  other  formal 
instruction  on  a  particular  subject.  Some 
positions  not  only  require  the  employee 


to  have  experience  or  training  on  the 
job,  but  also  require  that  the  employee 
have  the  appropriate  educational 
background,  for  example,  to  understand 
the  significance  of  using  a  particular  test 
method  or  imderstanding  the 
significance  of  a  processing  deviation 
and  how  to  respond  to  such  deviation. 
The  word  "and"  includes  situations 
where  on-the-job  training  may  be 
adequate  and  also  situations  where 
educational  training  may  be  required. 
Therefore,  proposed  §  111.12(a)(2)  refers 
to  "training  and  experience." 

3.  Wh^t  Supervisor  Requirements 
Apply?  (Proposed  §  111.13) 

Proposed  §  111.13  would  estabUsh 
general  supervision  requirements  and  is 
similar  to  a  provision  that  appeared  in 
the  industry-drafted  outline.  Proposed 
§  111.13(a)  would  require  that  you 
clearly  assign  to  quafified  supervisory 
personnel  th§  responsibility  for 
ensuring  that  all  CGMP  requirements  in 
part  111  are  met.  You  shoiild  assign  an 
adequate  number  of  qualified  persormel 
to  supervise  the  manufactiuing, 
packaging,  or  holding  of  dietary 
ingredients  and  dietary  supplements. 
We  are  not  proposing  a  general  standard 
for  determining  how  many  supervisors 
are  necessary  and  a  one-person 
operation  is  not  precluded  provided  that 
one  person  is  sufficient  to  supervise 
CGMPs.  As  stated  previously,  we  invite 
comment  on  whether  there  is  a 
minimum  number  of  qualified 
persormel  to  supervise  the 
manufacturing,  packaging,  or  holding  of 
dietary  ingredients  or  dietary 
supplements.  Proposed  §  111.13(b) 
would  require  you  and  your  supervisors 
to  be  qualified  by  training  and 
experience  to  supervise. 

Making  supervisors  responsible  for 
compliance  with  the  regulations  would 
be  an  important  step  in  manufacturing, 
packaging,  and  holding  dietary 
ingredients  and  dietary  supplements 
under  conditions  that  will  not  cause 
adulteration  and  misbranding.  We 
beUeve  that  clearly  designating 
compliance  responsibilities  to 
individuals  increases  the  likelihood  of 
compliance  with  the  regulations. 

One  comment  to  the  ANPRM 
questioned  why  supervisory  personnel 
must  be  "quafified"  when  the  food 
CGMP  regulations  require  supervisory 
personnel  to  be  "competent"  (see 
§  110.10(d)). 

We  consider  the  terms  to  be 
equivalent  in  this  case.  The  Webster's  U 
New  Riverside  University  Dictionary 
defines  competent  as  "able  to  perform 
a^  required:  competent"  and  further 
defines  "qualified  "  as  "having  met  the 
requirements  for  a  specific  position  or 
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task"  (Ref.  54).  Therefore,  we  consider 
the  words  "qualified"  and  "competent" 
in  proposed  §  111.13  and  §  110.10(d), 
respectively,  should  be  considered 
synonymous. 

Another  comment  to  the  ANPRM 
questioned  making  supervisors 
responsible  for  ensuring  compliance  by 
all  personnel  with  all  CGMP 
requirements.  The  comment  stated  that 
absolute  compliance  with  each  and 
every  CGMP  requirement  cannot  be 
ensured,  but  that  requiring  a  supervisor 
to  be  responsible  may  make  the 
supervisor  personally  liable  in  the  event 
of  noncompliance. 

Proposed  §  111.13(a)  would  require 
that  manufacturers  assign  responsibility 
to  qualified  supervisory  personnel. 
Doing  so  will  help  ensure  that  the 
CGMPs  are  followed.  In  general,  if  the 
proposed  rule  is  finalized, 
manufacturers,  packagers,  and  holders 
would  be  responsible  for  complying 
with  these  CGMP  requirements  and  for 
ensuring  that  they  assign  responsibility 
to  qualified  supervisors.  We  consider 
many  factors  when  we  take  enforcement 
action,  and  so  the  facts  surrounding  a 
CGMP  violation  will  influence  the  type 
of  enforcement  action  we  take.  The 
manufacturer  is  responsible  under 
§  111.13(a)  for  .ensuring  that  qualified 
supervisory  personnel  are  assigned  to 
oversee  the  implementation  of  these 
CGMPs. 

C.  Physical  Plant  (Proposed  Subpart  C) 

Proposed  subpart  C  consists  of 
provisions  intended  to  help  prevent 
contamination  from  your  physical  plant. 
These  provisions  are  similar  to  the  food 
CGMP  requirements  found  in  §§110.20, 
110.35.  and  110.37  which  pertain  to 
buildings  and  facilities. 

We  have  not  proposed  requirements 
similar  to  the  food  CGMP  requirements 
found  in  §  110.20(a)  for  keeping  the 
grounds  bordering  your  physical  plant 
in  a  condition  that  protects  against 
contamination  of  components,  dietary 
ingredients,  or  dietary  supplements.  In 
order  to  limit  the  burden  to 
manufacturers,  FDA  is  not  proposing 
such  requirements.  However,  we  invite 
comment  on  whether  such  requirements 
should  be  included  in  a  final  rule. 
Section  §  110.20(a),  identifies  several 
methods  necessary  for  adequate  ground 
maintenance,  such  as: 

•  Properly  storing  equipment, 
removing  litter  and  waste,  and  cutting 
weeds  or  grass  within  the  immediate 
vicinity  of  your  physical  plant  so  that  it 
does  not  attract  pests,  harbor  pests,  or  be 
used  by  pests  for  breeding; 

•  Maintaining  roads,  yards,  and 
parking  lots  so  that  they  do  not 


constitute  a  source  of  contamination  in 
areas  where  food  is  exposed; 

•  Adequately  draining  areas  that  may 
contribute  to  the  contamination  to  food 
by  seepage,  filth,  other  extraneous 
materials,  or  by  providing  a  breeding 
place  for  pests;  and 

•  Adequately  operating  systems  for 
waste  treatment  and  disposal  in  an 
adequate  manner  so  that  they  do  not 
constitute  a  source  of  contamination  in 
areas  where  food  is  exposed. 

For  example,  rodents,  insects,  and  other 
pests  may  be  attracted  to  garbage,  and  if 
you  do  not  take  adequate  steps  to 
remove  or  dispose  of  garbage,  you  may 
be  risking  contamination  from  those 
rodents,  insects,  or  other  pests.  Rodents, 
insects,  and  other  pests  are  sources  of 
feces,  hair,  and  other  potential 
contaminants  (Refs.  55  and  56).  We 
invite  comment  on  whether  we  should 
require,  in  a  final  rule,  that  you  take 
these  steps  and/or  other  steps  to  protect 
against  contamination. 

1.  What  Sanitation  Requirements  Apply 
to  Your  Physical  Plant?  (Proposed 
§111.15) 

Proposed  §  111.15(a),  like  §  110.35(a), 
would  require  that  you  keep  your 
physical  plant  in  a  clean  and  sanitary 
condition  and  in  sufficient  repair  to 
prevent  contamination  of  components, 
dietary  ingredients,  dietary 
supplements,  or  contact  surfaces.  For 
example,  holes  in  yoiu-  physical  plant's 
walls  or  windows  could  allow  pests  or 
contaminants  to  enter,  so  proposed 
§  1  n .  1 5(a)  would  require  that  you 
repair  those  holes. 

Proposed  §  111.15(b)  pertains  to 
cleaning  compounds,  sanitizing  agents, 
and  pesticides  you  use.  The  proposal  is 
similar  to  §  1 10.35(b)  and,  in  essence, 
would  require  that  you  use  cleaning 
compounds  and  sanitizing  agents  that 
are  free  fi-om  microorganisms  of  public 
health  significance  and  are  safe  and 
adequate  under  the  conditions  of  use. 
By  saying  that  the  cleaning  compounds 
and  sanitizing  agents  should  be  "free 
from  microorganisms,"  we  mean  that 
your  use  of  those  cleaning  compounds 
and  sanitizing  agents  should  not 
contaminate  your  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  with  microorganisms. 
We  are  proposing  this  requirement 
because  microorganisms,  if  present  in 
your  cleaning  compounds  or  sanitizing 
agents,  can  contaminate  your  contact 
surfaces  or  deactivate  the  sanitizing 
agent  and,  as  a  result,  adulterate  your 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces.  We 
advise  that  you  should  verify  that 
cleaning  compounds  and  sanitizing 
agents  are  free  from  contamination  by 


microorganisms  of  public  health 
significance  and  are  safe  and  adequate 
under  their  conditions  of  use.  Such 
verification  may  include  buying  these 
substances  under  a  supplier's  guarantee 
or  certification  or  you  may  examine 
them  for  contamination. 

Several  comments  on  the  industry 
outline  published  in  the  ANPRM 
objected  to  the  idea  that  compliance 
"may  be  verified  by  any  effective  means 
including  purchase  of  these  substances 
under  a  supplier's  guarantee  or 
certification,  or  examination  of  these 
substances  for  contamination."  The 
comments  stated  that  such  language  is 
unnecessary  and  may  be  interpreted  as 
too  restrictive  and  that  manufacturers 
should  be  able  to  determine  the 
appropriate  means  of  assiuing 
compliance. 

We  agree  with  the  comments  that  you 
may  determine  the  appropriate  means  of 
assuring  compliance  with  this 
regulation.  The  proposed  rule  would  not 
require  that  you  follow  any  particular 
method  for  assuring  compliance; 
instead,  the  proposal  would  give  you 
the  flexibility  to  decide  how  to  ensure 
that  your  cleaning  compounds  and 
sanitizing  agents  are  free  from 
contamination  and  are  safe  and 
adequate  under  the  conditions  of  use. 

Proposed  §  111.15(b)(2)  would  require 
that  you  not  use  or  hold  toxic  materials 
in  a  physical  plant  in  which  contact 
surfaces,  components,  dietary 
ingredients  or  dietary  supplements  are 
manufactured  or  exposed,  unless  those 
toxic  materials  are  necessary: 

•  To  maintain  clean  and  sanitary 
conditions, 

•  For  use  in  laboratory  testing 
procedures, 

•  For  maintaining  or  operating  the 
physical  plant  or  equipment,  or 

•  For  use  in  the  physical  plant's 
operations. 

If  at  least  one  of  the  listed  conditions  is 
not  met,  you  must  not  use  or  hold  the 
toxic  material  because  there  would  be 
no  reason  to  risk  contamination  from 
exposure  to  such  material  if  it  is  not 
necessary  to  your  operations. 

Proposed  §  111.15(b)(3)  would  require 
that  you  identify  and  hold  toxic 
cleaning  compounds,  sanitizing  agents, 
pesticides,  and  pesticide  chemicals  in  a 
manner  that  protects  against 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  and 
contact  surfaces.  You  must  take  steps  to 
store  your  toxic  materials  in  a  way  that 
prevents  them  from  contaminating  your 
dietary  ingredients  and  dietary 
supplements.  If  such  products  were 
stored  in  manufacturing  areas  or  where 
dietary  ingredients  or  dietary 


supplements  may  be  otherwise  exposed 
to  such  products,  those  toxic  materials 
may  come  in  contact  with  the  dietary 
in^«dients  or  dietary  supplements  and 
thereby  contaminate  them.  In  addition, 
clearly  identifying  the  containers  in 
which  such  toxic  materials  are  held  will 
prevent  accidental  use. 

One  comment  to  the  ANPRM  objected 
to  the  provision  in  the  industry  outline 
that  would  require  manufactxuers  to 
register  and  use  rodenticides, 
insecticides,  and  fungicides  in 
accordance  with  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  and  to 
follow  all  relevant  Federal,  State,  and 
local  government  requirements.  The 
comment  said  the  requirement  would  he 
redimdant  with  other  regulations. 

Although  this  CGMP  proposed  rule 
does  not  propose  a  requirement  that  you 
follow  all  relevant  Federal,  State,  and 
local  government  requirements  when 
applying,  using,  or  holding  toxic 
cleaning  compounds,  sanitizing  agents, 
and  pesticides,  the  proposed  rule  does 
not  relieve  you  from  such  obligations. 

Proposed  §  111.15(c)  pertains  to  pests. 
Proposed  §  111.15(c)(1)  would  require 
that  you  exclude  animals  or  pests  from 
all  areas  of  your  physical  plant,  while 
proposed  §  111.15(c)(2)  would  require 
that  you  take  effective  measures  to 
exclude  pests  from  your  physical  plant 
and  to  protect  against  the  contamination 
of  components,  dietary  ingredients, 
dietary  supplements,  or  contact 
surfaces.  Therefore,  if  you  have  pests  in 
your  physical  plant,  you  must  take 
immediate  action  to  get  rid  of  them.  In 
addition,  you  must  take  measures  to 
■  prevent  those  and  any  ether  type  of 
pests  from  entering  your  physical  plant. 
You  should  note  that,  like  §  110.35(d), 
proposed  §  111.15(c)(1)  would  allow 
guard  dogs  and  guide  dogs  in  your 
physical  plant  if  their  presence  will  not 
result  in  the  contamination  of 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  sxu-faces. 

Proposed  §  111.15(c)(3)  would  require 
that  you  not  use  insecticides,  fumigants, 
fungicides,  or  rodenticides  unless  you 
take  precautions  to  protect  against 
contamination  of  yoiu  components, 
dietary  ingredients,  dietary 
supplements,  or  contact  surfaces.  For 
example,  some  pesticides  may  cause 
adverse  effects  in  humans,  so  you  must 
take  precautions  to  ^sure  that  any 
pesticides  you  use  will  not  contaminate 
yoiu  components,  dietary  ingredients, 
dietary  supplements,  or  contact 
suriflCGS 

Proposed  §  111.15(d)  would  apply  to 
water  supplies  and  is  patterned  after  the 
food  CGMP  requirement  at  §  110.37(a). 
Proposed  §  111.15(d)(1)  would  require 
that  you  provide  water  that  is  "safe  and 


of  adequate  sanitary  quality,"  at  suitable 
temperattues  and  under  pressure  as 
needed  in  all  areas  where  water  is 
necessary  for: 

•  Manufacturing  dietary  ingredients 
or  dietary  supplements; 

•  Making  ice  that  comes  into  contact 
with  components,  dietary  ingredients, 
dietary  supplements,  or  contact 
surfaces; 

•  Cleaning  siufaces;  and 

•  Employee  bathrooms  and  hand 
washing  facilities. 

Proposed  §  111.15(d)(2)  would  require 
that  water  that  contacts  components, 
dietary  ingredients,  dietary 
supplements,  or  any  contact  surfaces,  at 
a  minimiun,  comply  with  the  National 
Primary  Drinking  Water  (NPDW) 
regulations  prescribed  by  the 
Environmental  Protection  Agency  (EPA) 
and  any  State  and  local  government 
requirements.  (EPA's  NPDW  regulations 
can  be  found  at  40  CFR  part  141.) 

Proposed  §  111.15(d)  would  require 
that  you  use  water  that  is  of  safe  and 
sanitary  quality  in  all  aspects  of  your 
operation  where,  if  such  water  was  not 
used,  could  result  in  contamination  and 
adulteration  of  your  dietary  ingredients 
and  dietary  supplements.  Further,  under 
proposed  §  111.15(d)(2),  in  any 
operation  where  water  contacts 
components,  dietary  ingredients,  dietary 
supplements  or  any  contact  surfaces,  the 
water  must  comply  with  the  EPA's 
NPDW  regulations.  We  believe  that  the 
EPA's  NPDW  water  regulations  are 
necessary  because  contaminated  water 
can  contaminate  dietary  ingredients  and 
dietary  supplements  both  when  used  as 
an  ingredient  in  the  dietary  ingredient 
or  dietary  supplement  and  when 
contaminated  water  is  allowed  to  enter 
the  product  indirectly,  as  can  occur,  for 
example,  when  water  is  used  to  cool  a 
product  or  to  clean  a  contact  surface. 

We  recognize  that,  for  some 
operations,  you  may  want  to  use  water 
that  is  more  pure  or  of  higher  quality 
than  that  required  imder  the  NPDW 
regulations.  For  example,  to  ensiue  the 
purity  of  your  dietary  supplements,  you 
might  use  water  that  has  gone  through 
water  purification  and  filtering 
equipment  to  ensure  that  the  water  is 
clean  and  sterile.  In  contrast,  to  clean 
contact  surfaces  and  other  surfaces, 
sterilized  water  may  be  unnecessary 
because  a  contact  siuface  that  is 
exposed  to  the  environment  will  not 
remain  sterile;  airborne  microorganisms 
and  microorganisms  on  your  employees 
will  find  their  way  onto  the  contact 
surface,  thereby  rendering  it  nonsterile. 
Proposed  §  111.15(d)  would  not  prevent 
you  from  using  water  that  is  more  pure 
than  that  required  ^fnder  the  NPDW 


regulations.  Proposed  §  111.15(d) 
provides  you  with  the  flexibility  to  raise 
your  water  quality  above  the  min'-iuum 
criteria  to  meet  yoiu  particular 
manufacturing  needs.  We  acknowledge 
that  foreign  firms  may  not  be  subject  to 
EPA  water  requirements  or  adhere  to 
EPA  requirements.  Nevertheless,  water 
quality  is  an  important  part  of  CGMPs, 
so  we  invite  comment  on  our  proposed  - 
requirement  that  does  not  distinguish 
between  foreign  or  domestic 
requirements,  and,  therefore,  would 
require  foreign  firms  to  meet  the  NPDW 
regulations. 

A  nxunber  of  ccumnents  to  the 
ANPRM  suggested  that  we  should 
require  the  use  of  potable  water  (water 
that  is  fit  to  drink)  or  a  higher  quality 
water  or  establish  potable  water  as  the 
minimum  quality  water  standard.  One 
comment  stated  that  the  industry 
outUne,  by  referring  to  potable  water, 
prevents  the  use  of  water  whose  quahty 
exceeded  a  potable  water  standard 
because  a  higher  quality  water  would 
not  be  in  compUance. 

We  agree  that  potable  vrater  shoidd  be 
a  minimiun  water  quality  standard,  and 
proposed  §  111.15(d)  would  reflect  that 
■*  standard.  Proposed  §  111.15(d)(1)  would 
require  water  to  be  "safe  and  of 
adequate  sanitary  quality."  Water  that  is 
"safe  and  of  adequate  sanitary  quality" 
is  or  should  be  potable.  Proposed 
§  111.15(d)(2)  would  require  water  that 
contacts  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  to  meet,  at  a  minimum, 
EPA's  NPDW  regulations  and  State  and 
local  requirements.  Water  meeting  these 
requirements  is  potable. 

Please  note  that  proposed  §  111.15(d) 
does  not  prevent  you  from  using  water 
that  is  more  pure  or  of  higher  quality 
than  that  required  imder  EPA's  NPDW 
regulations.  We  reiterate  that  proposed 
§  111.15(d)  would  establish  minimum 
water  quality  standards. 

Proposed  §  111.15(d)  does  not  make 
any  distinctions  between  water  &x>m 
public  soiuces  and  water  from  private 
sources.  Consequently,  if  you  use  water 
from  private  sources,  you  would  need  to 
ensure  that  the  water  meets  the 
minimum  water  quality  standards  in 
proposed  §  111.15(d).  For  example,  if 
you  use  a  well  as  your  water  soiuce.  you 
would  need  to  ensiu^  that  the  well 
design  meets  goverrunent  water  quality 
standards  and  you  may  need  to  perform 
appropriate  water  treatment  procedures, 
including  filtration,  sedimentation,  and 
chlorination.  These  actions  are 
necessary  because  private  water  sources, 
such  as  surface  waters  or  water  from 
shallow  wells,  may  be  subject  to 
microbiological,  chemical,  or 
radiological  contamination.  For 
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example,  fertilizer  runoff  can  enter 
streams  and  contaminate  surface  water. 
Contaminants  in  the  ground  may  enter 
a  well  and  contaminate  well  water. 
Therefore,  it  is  important  that  water 
from  any  source  comply  with  the 
requirements  set  out  in  proposed 
§  111.15(d). 

Another  comment  to  the  ANPRM 
suggested  that  a  potable  water  standard 
is  inappropriate  for  use  in 
manufactiiring  dietary  ingredients  and 
dietary  supplements  from  chemicals. 
The  comment  would  limit  the  use  of 
potable  water  to  manufacturing, 
processing,  and  handling  of  vegetables, 
ready-cooked  dishes,  etc. 

We  disagree  with  the  comment.  If 
water  is  not  suitable  for  drinking 
(nonpotable),  the  water  may  contain 
microorganisms  or  contaminants  that 
will  contaminate  your  dietary 
ingredients  or  dietary  supplements.  For 
example,  water  from  private  sources 
may  be  untreated,  so  it  may  be 
contaminated  by  pesticides  due  to  water 
rimoff  from  Relds  or  may  contain 
microorganisms,  algae,  particulates,  etc. 
Therefore,  proposed  §  111.15(d)  would 
require  that  you  use  water  that  is  of  safe 
and  sanitary  quality,  regardless  of 
whether  you  use  natural  or  synthetic 
components  to  make  dietary  ingredients 
and  dietary  supplements. 

Proposed  §  111.15(d)(3)  would  require 
that  you  have  documentation  or 
otherwise  be  able  to  show  that  the  water 
that  contacts  components,  dietary 
ingredients,  dietary  supplements,  or  any 
contact  surface  meets  the  water  quality 
standard  in  proposed  §  111.15(d)(2).  The 
proposal  would  not  prescribe  any 
particular  type  of  documentation  or 
method  for  showing  water  quality,  but 
you  should  remember  that  water  is  used 
as  a  component  in  manufacturing 
dietary  ingredients  and  dietary 
supplements  would  fall  within  the 
definition  of  "component,"  so  it  should 
meet  whatever  specifications  you 
establish  for  component  identity,  purity, 
quality,  strength,  and  composition.  We 
discuss  requirements  for  the  identity, 
purity,  quality,  strength,  and 
composition  of  components  later  in  this 
section  when  we  describe  proposed 
§  111.35,  "What  production  and  process 
controls  must  you  use?".  Proposed 
§  111.15(d)(3)  would  be  similar  to  a 
provision  in  the  drug  CGMP  regulation 
at  21  CFR  211.48(a)  and  the  proposed 
requirement  in  the  infant  formula 
proposed  rule  (61  FR  36154  at  36211), 
which  requires  that  water  meet  EPA's 
drinking  water  requirements  in  40  CFR 
part  141. 

Proposed  §  111.15(e)  is  similar  to  the 
plumbing  requirements  in  the  food 
CGMPs  at  §  110.37(b).  Proposed 


§  111.15(e)  would  require  your  physical 
plant's  plumbing  to  be  adequate  size 
and  design  and  to  be  adequately 
installed  and  maintained  to: 

•  Carry  sufficient  amounts  of  water  to 
required  locations  throughout  the 
physical  plant; 

•  Properly  convey  sewage  and  liquid 
disposable  waste  from  your  physical 
plant; 

•  Avoid  being  a  source  of 
contamination  to  components,  dietary 
ingredients,  dietary  supplements,  water 
supplies,  or  any  contact  surface,  or 
creating  an  unsanitary  condition; 

•  Provide  adequate  floor  drainage  in 
all  areas  where  floors  are  subject  to 
flooding-cleaning  or  where  normal 
operations  release  or  discharge  water  or 
other  liquid  waste  on  the  floor;  and 

•  Not  allow  backflow  from,  or  cross- 
connection  between,  piping  system  that 
discharge  waste  water  or  sewage  and 
piping  systems  that  carry  water  used  for 
manufactiu-ing  dietary  ingredients  or 
dietary  supplements,  or  cleaning  contact 
surfaces,  or  for  use  in  bathrooms  and 
hand  washing  facilities. 

This  provision  is  intended  to  ensure 
that  your  plumbing  system  does  not 
■  adversely  effect  the  water  in  your 
physical  plant.  If  the  plumbing  system 
is  not  adequately  installed  and 
maintained,  it  may  contaminate  your 
water  supply  and,  in  turn,  contaminate 
your  components,  dietary  ingredients, 
and  dietary  supplements  through  direct 
contact,  such  as  when  you  use  water  to 
make  the  products,  or  indirect  contact, 
such  as  when  the  contaminated  water  is 
used  on  a  contact  surface. 

In  addition  to  the  water  directly 
contaminating  your  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces,  standing  water  can 
cause  contamination  by  attracting  pests 
or  becoming  a  breeding  ground  for 
microorganisms.  Therefore,  the  proposal 
would  require  your  plumbing  system  to 
have  adequate  drainage  and  would  not 
allow  backflows  or  cross-coimections  in 
your  plumbing  system  because 
backflows  from  a  nonpotable  water 
system  to  a  potable  water  system  luider 
negative  pressure  conditions  could 
contaminate  your  water  system  (Ref. 
57). 

A  conunent  to  the  ANPRM  stated  that 
requiring  a  physical  plant's  plumbing  to 
carry  sufficient  amounts  of  water  to 
required  locations  throughout  the  plant 
was  too  vague.  The  comment  stated  the 
water  is  not  needed  in  many  operati^s 
in  the  plant,  and  so  firms  should  be  able 
to  decide  the  location  and  availability  of 
water  throughout  their  own  physical 
plants. 

The  comment  may  have 
misinterpreted  the  A^RM.  Proposed 


§  111.15(d)  would  not  require  water  to 
be  available  in  all  parts  of  a  physical 
plant.  In  areas  where  water  is 
unnecessary,  we  would  not  expect  you 
to  make  water  available  or  to  have  any 
particular  quantity  of  volume  of  water 
available.  However,  there  are  areas 
where  water  is  necessary  to  ensure  that 
any  unadulterated  dietary  ingredient  or 
dietary  supplement  is  manufactm-ed, 
packaged  or  held.  In  those  areas  where 
water  is  necessary,  your  plumbing  must 
carry  sufficient  amounts  to  those 
locations. 

Proposed  §  111.15(f)  would  require 
that  you  dispose  your  physical  plant's 
sewage  into  an  adequate  sewage  system 
or  through  other  adequate  means.  This 
proposed  provision  is  similar  to  the 
-sewage  provisions  at  §  110.37(c).  Proper 
sewage  disposal  is  essential  to  ensure 
that  you  maintain  your  manufacturing 
facility  in  a  sanitary  condition,  and  this 
would  include  protecting  the  processing 
environment  against  pathogenic 
microorganisms  shed  in  fecal  material. 
For  example,  bathroom  floors  can 
become  contaminated  with  pathogens  if 
your  sewage  disposal  system  fails  to 
remove  fecal  material.  Employees  using 
those  bathrooms,  in  turn,  can  transport 
those  pathogens  into  your  processing 
areas  and  contaminate  components, 
dietary  ingredients,  dietary 
supplements,  or  contact  surfaces. 

Proposed  §  111.15(g)  would  apply  to 
bathrooms.  Proposed  §  111.15(g)  would 
require  that  you  have  adequate,  readily 
accessible  bathrooms  for  your 
employees  and  require  that  the 
bathrooms  be  kept  clean  and  not 
become  a  potential  source  of 
contamination  to  your  components, 
dietary  ingredients,  dietary 
supplements,  or  contact  surfaces.  The 
proposal  would  require  that  you  keep 
your  bathrooms  from  becoming 
potential  sources  of  contamination.  You 
would  be  required  to  keep  the 
bathrooms  in  good  repair  at  all  times, 
provide  self-closing  doors,  and  provide 
doors  that  do  not  open  into  areas  where 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces  are 
exposed  to  airborne  contamination, 
except  where  you  have  taken  other 
means  (such  as  double  doors  or  positive 
airflow  systems)  to  protect  against 
airborne  contamination. 

Proposed  §  111.15(h)  applies  to  hand 
washing  facilities.  The  proposal  would 
require  that  you  provide  adequate  and 
convenient  hand  washing  facilities  that 
furnish  running  water  at  a  suitable 
temperature.  Proposed  §  111.15(h)(1) 
would  require  that  you  have  hand 
washing  facilities  and,  where 
appropriate,  hand  sanitizing  facilities  at 
each  location  in  your  physical  plant 
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where  good  hygienic  practices  require 
your  employees  to  wash  or  sanitize  (or 
to  both  wash  and  sanitize)  their  hands. 

One  comment  to  the  ANPRM 
suggested  that,  instead  of  requiring 
employees  to  wash  "and/or"  sanitize 
their  hands,  we  should  require 
employees  to  wash  "or"  sanitize  their 
hands. 

We  disagree  with  the  comments.  In 
some  cases,  it  is  necessary  to  both  wash 
and  sanitize  the  hands.  Sanitizing 
which  generally  refers  to  the  removal  or 
elimination  of  living  microorganisms, 
may  be  more  effective  if  the  hands  are 
washed  before  they  are  sanitized,  and 
washing,  alone,  will  not  sanitize  the 
hands.  Therefore,  the  proposed  rule 
would  address  situations  where  good 
hygienic  practices  require  employees  to 
wash  or  sanitize  their  hands  or  to  wash 
and  sanitize  their  hands. 

Proposed  §  111.15(h)(2)  and  (h)(3) 
would  require  that  you  provide  effective 
hand-cleaning  and  sanitizing 
preparations  and  air  driers,  sanitary 
towel  service,  or  other  suitable  drying 
devices.  Disposable  paper  towels  would 
be  an  example  of  sanitary  towel  service. 

One  comment  to  the  ANPRM 
suggested  replacing  "effective  hand- 
cleaning  and  sanitizing  preparation" 
with  "commonly  available"  hand- 
washing and  sanitizing  preparations. 

We  disagree  with  the  comment.  The 
purpose  behind  proposed  §  111.15(h)(2) 
is  to  ensure  that  hand-cleaning  and 
sanitizing  preparations  are  effective. 
While  we  have  objection  to  the  use  of 
"commonly  available"  hand-washing 
and  sanitizing  preparations  if  they  are 
"effective,"  the  effectiveness  of  the 
hand-washing  and  sanitizing 
preparation  is  essential  to  ensuring  that 
the  hand-washing  and  sanitizing 
preparation  will  prevent  adulteration  of 
the  product. 

Another  comment  to  the  ANPRM 
suggested  that  a  dietary  supplement 
CGMP  rule  mention  paper  towels  as  a 
hand  drying  device. 

We  have  drafted  proposed 
§  111.15(h)(3)  to  identity  disposable 
paper  towels  as  an  example  of  sanitary 
towel  service.  However,  under  proposed 
§  111.15(h)(3),  the  paper  towels  must  be 
both  sanitary  and  disposable. 

Another  comment  to  the  ANPRM 
suggested  that  paper  towels  used  In 
hand-washing  facilities  should  be  made 
from  recycled  paper. 

We  take  no  position  regarding  the  use 
of  paper  towels  made  from  recycled 
paper.  The  proposal  neither  requires  nor 
■  prohibits  the  use  of  paper  towels  made 
from  recycled  paper. 

Proposed  §  111.15(h)(4)  would  require 
that  you  provide  devices  or  fixtures  that 
are  constructed  to  prevent 


recontamlnatlon  of  clean,  sanitized 
hands.  For  example,  if  sanitized  hands 
are  necessary  at  a  particular  location, 
you  might  install  hand  sanitizing 
facilities  that  can  be  activated  by  foot 
pedals  or  by  motion  so  that  your 
employees  do  not  have  to  use  their 
hands — and,  by  doing  so,  risk 
contaminating  their  hands — to  turn  on 
the  hand  sanitizing  equipment. 

Proposed  §  111.15(n)(5)  would  require 
that  you  have  easily-understood  signs 
and  to  post  them  throughout  your 
physical  plant  to  direct  your  employees 
who  handle  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  to  wash  and,  where 
appropriate,  sanitize  their  hands: 

•  Before  they  start  work, 

•  After  each  absence  from  their  duty 
station,  and 

•  When  their  hands  may  have  become 
soiled  or  contaminated. 

Proposed  §  111.15(h)(6)  woidd  require 
that  you  have  trash  bins  that  are 
constructed  and  maintained  in  a  manner 
to  protect  against  recontamlnatlon  of 
hands  and  contamination  of 
components,  dietary  ingredients,  dietary 
supplements,  or  any  contact  surface. 
The  proposal  would  not  specify  any 
particular  type  of  trash  bin  to  use. 

Proposed  §  111.15(1)  applies  to  trash 
disposal.  The  proposal  would  require 
that  you  convey,  store,  and  dispose  of 
trash  to  minimize  the  development  of 
odors;  to  minimize  the  potential  for 
trash  to  attract,  harbor,  or  become  a 
breeding  place  for  pests;  to  protect 
against  contamination  of  components, 
dietary  ingredients,  dietary 
supplements,  any  contact  surface,  water 
supplies,  and  grounds  surroimdlng  your 
physical  plant  and  to  control  hazardous 
waste  to  prevent  contamination  of 
components,  dietary  supplements,  and 
contact  surfaces. 

Proposed  §  111.15(j)  would  require 
that  you  assign  one  or  more  employees 
to  supervise  overall  sanitation.  Under 
the  proposal,  the  employee  or 
employees  would  have  to  be  qualified 
by  training  and  experience  to  develop 
and  supervise  sanitation  procedures. 
The  proposal  would  give  you  discretion 
in  deciding  how  many  employees  you 
need  to  assign  to  supervise  overall 
sanitation  of  your  physical  plant.  As 
previously  discussed,  the  proposed 
requirement  does  not  preclude  the 
possibility  of  a  one-person  operation.  If 
you  are  a  one-person  operation,  you 
would  need  to  be  qualified  by  training 
and  experience  to  develop  and  perform 
all  sanitation  procedures. 

We  invite  comment  on  whether 
written  procedures  for  maintenance, 
cleaning,  and  sanitation  should  be 
required  in  a  final  rule.  If  comments 


assert  that  written  procedures  are 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procediu-es  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requiretaent,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement. 

We  invite  comment  on  whether 
dociunentatlon  at  the  time  of 
performance  of  equipment,  utensil,  and 
contact  surface  maintenance,  cleaning, 
and  sanitation  and  keeping  such  records 
should  be  required  in  a  final  rule.  This 
would  give  you  a  record  that  you  would 
be  able  to  consult  if  any  questions 
regarding  maintenance,  cleaning,  and 
sanitation  of  equipment  used  in 
producing  the  batch  arise.  We  seek 
conunent  on  whether  any  of  the 
proposed  requirements  in  this  section 
are  not  necessary  to  prevent 
adulteration  and  to  ensiu^  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirenjent,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  conunents  agree 
that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  conunents  should 
so  state  and  provide  an  explanation. 

2.  What  Design  and  Construction 
Requirements  Apply  to  Your  Physical 
Plant?  (Proposed  §  111.20) 

Proposed  §  111.20  would  describe  the 
general  requirements  for  physical  plant 
construction  and  design  that  are 
necessary  to  protect  dietary  ingredients 
and  dietary  supplements  from  becoming 
adulterated  during  manufacturing, 
packaging,  and  holding. 

Proposed  §11 1.20(a)  would  require 
any  physical  plant  you  use  in  the 
manufacturing,  packaging,  or  holding  of 
dietary  ingredients  or  dietary 
supplements  to  be  suitable  in  size, 
construction,  and  design  to  facilitate 
maintenance,  cleaning,  and  sanitizing 
operations.  You  should  note  that 
proposed  §  111.20(a)  refers  to  cleaning 
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operations  and  to  sanitizing  operations. 
Although  these  terms  appear  to  be 
similar,  they  are  distinct  in  the  sense 
that  a  sanitizing  operation  usually 
produces  a  sterile  (free  of  living 
microorganisms)  environment  whereas  a 
cleaning  operation  may  not.  To 
illustrate  the  difference,  if  you  wipe  a 
contact  surface  with  a  wet  cloth  to 
remove  any  components  or  dietary 
ingredients,  you  would  have  engaged  in 
a  cleaning  operation.  The  contact 
surface  is  free  of  noticeable  debris,  but 
it  might  still  contain  microorganisms.  In 
contrast,  if  you  used  a  disinfectant  on 
the  contact  surface  in  order  to  eliminate 
any  possible  microorganisms  on  that 
surface,  you  would  have  engaged  in  a 
sanitizing  operation. 

Size,  construction,  and  design  of  a 
physical  plant  are  important  to 
manufacturing,  packaging,  and  holding 
dietary  ingredients  and  dietjuy 
supplements  that  are  not  adulterated 
because  they  can  help  you  identify  and 
eliminate  possible  sources  of 
contamination  that  result  in  or  may  lead 
to  adulteration.  For  example, 
condensation  can  occur  on  water  pipes. 
If  these  pipes  are  exposed  and  run  above 
a  contact  surface,  condensation  from 
those  pipes  may  fall  onto  the  contact 
surface  and  adulterate  your  dietary 
ingredients  or  dietary  supplements.  So. 
if  you  design  your  physical  plant  to 
eliminate  exposed  pipes  or  to  shield 
your  contact  surfaces  from 
condensation,  you  would  eliminate  a 
possible  source  of  adulteration. 

As  another  example,  you  might  find  it 
more  practical  to  clean  certain  floors  in 
your  physical  plant  by  spraying  them 
with  water.  Obviously,  a  floor  design 
that  uses  floor  drains  would  facilitate 
the  cleaning  of  those  floors. 

Proposed  §  111.20(b)  would  require 
your  physical  plant  to  have  adequate 
space  for  the  orderly  placement  of 
equipment  and  holding  of  materials  as 
is  necessary  for  maintenance,  cleaning, 
and  sanitizing  operations  and  to  prevent 
contamination  and  mixups  of 
cortiponents,  dietary  ingredients,  and 
dietary  supplements  during 
manufacturing,  packaging,  or  holding. 
Adequate  space  for  the  orderly 
placement  of  equipment  and  holding  of 
materials  is  important  because  it  can 
directly  affect  your  ability  to  maintain, 
clean,  or  sanitize  your  equipment  or 
physical  plant  pffectively.  For  example, 
assume  that  your  manufacturing 
operation  involves  the  use  of  a  large 
mixer.  However,  the  mixer  is  installed 
in  a  small  room  which  makes  it  difficult 
to  open  the  mixer  fully.  This  may  make 
it  difficult  for  you  to  maintain  and  clean 
the  mixer  properly  and,  as  a  result,  may 
increase  the  possibility  that  residues  in 


the  mixer  will  contaminate  the  next 
batch  of  ingredients  that  go  into  the 
mixer. 

Proposed  §  111.20(c)  would  require 
your  physical  plant  to  permit  the  use  of 
proper  precautions  to  reduce  the 
potential  for  mixups  or  contamination 
of  components,  dietary  ingredients, 
dietary  supplements,  or  contact 
surfaces,  with  microorganisms, 
chemicals,  filth,  or  other  extraneous 
material.  The  proposal  would  require 
the  physical  plant  to  have,  and  require 
that  you  use,  separate  or  defined  areas 
of  adequate  size  or  other  control 
systems,  such  as  computerized 
inventory  controls  or  automated  systems 
of  separation,  to  prevent  contamination 
and  mixups  of  components,  dietary 
ingredients,  and  dietary  supplements 
during  specific  operations.  The  specific 
operations  would  be  listed  at  proposed 
§  111.20(c)(1)  through  (c)(7)  and  are  as 
foHows: 

•  Receiving,  identifying,  holding,  and 
withholding  from  use,  components, 
dietary  ingredients,  dietary 
supplements,  packaging,  and  labels  that 
will  be  used  in  or  during  the 
manufacturing,  packaging,  or  holding  of 
dietary  ingredients  and  dietary 
supplements; 

•  Separating,  as  necessary, 
components,  dietary  ingredients,  dietary 
supplements,  packaging,  and  labels  that 
are  to  be  used  from  components,  dietary 
ingredients,  dietary  supplements, 
packaging,  or  labels  that  are  awaiting 
material  review  and  disposition 
decision,  reprocessing,  or  are  awaiting 
disposal  after  rejection; 

•  Separating  the  manufacturing, 
packaging,  and  holding  of  different 
product  types,  including,  but  not 
limited  to,  different  types  of  dietary 
ingredients,  dietary  supplements,  and 
other  foods,  cosmetics,  and 
pharmaceutical  products; 

•  Performing  laboratory  analyses  and 
holding  laboratory  supplies  and 
samples; 

•  Cleaning  and  sanitizing  contact 
surfaces; 

•  Packaging  and  label  operations;  and 

•  Holding  aietary  ingreaients  or 
dietary  supplements. 

The  proposal  would  not  specify  the 
types  of  precautions  your  physical  plant 
must  have  to  reduce  the  potential  for 
mixups  or  contamination.  The 
precautions  may  depend  on  your 
physical  plant  and  the  products  you 
make.  For  example,  depending  on  your 
physical  plant's  size  and  layout,  you 
may  be  able  to  receive  components  and 
dietary  ingredients  at  one  location,  hold 
them  in  another  location  and  store 
rejected  components  and  dietary 
ingredients  in  yet  another  location. 


However,  if  your  physical  plant  does 
not  allow  for  physically  separate  areas, 
you  would  have  to  develop  an 
alternative  approach  for  segregating 
components,  dietary  ingredients,  and 
dietary  supplements  at  points  when 
they  are  received,  stored,  and  rejected. 

Proposed  §  111.20(d)  would  require 
that  your  physical  plant  be  designed 
and  constructed  in  a  manner  that 
prevents  contamination  of  components, 
dietary  ingredients,  dietary 
supplements,  or  contact  surfaces.  The 
proposal  would  require  that  the  design 
and  construction  include  floors,  walls, 
and  ceilings  that  are  of  smooth  and  hard 
surfaces  that  may  be  adequately  cleaned 
and  kept  clean  and  in  good  repair. 
Smooth,  hard  surfaces  are  necessary 
because  they  are  easier  to  clean  and 
sanitize  than  those  surfaces  that  are  not 
smooth  and  hard.  The  proposal  also 
would  require  that  you  use  fixtures, 
ducts,  and  pipes  that  do  not 
contaminate  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  by  dripping  or 
condensate.  Condensation  may  contain 
microorganisms  or  contaminants  that 
can  contaminate  your  components, 
dietary  ingredients,  dietary 
supplements,  or  contact  surfaces. 

Proposed  §  111.20(d)  also  would 
require  your  physical  plant's  design  and 
construction  to: 

•  Use  adequate  ventilation  or 
environmental  control  equipment,  such 
as  air  flow  systems,  including  filters, 
fans,  and  other  air-blowing  equipment, 
that  minimize  odors  and  vapors 
(in(::luding  steam  and  noxious  fumes)  in 
areas  where  they  may  contaminate  . 
components,  dietary  ingredients,  dietary 
supplements  or  contact  surfaces. 
Adequate  ventilation  or  environmental 
control  equipment  is  a  necessary  part  of 
your  physical  plant's  design  and 
construction  because  some 
contaminants  and  microorganisms  may 
be  airborne,  so  a  failure  to  provide 
adequate  ventilation  will  increase  your 
chances  of  airborne  contamination.  In 
addition,  some  potentially  harmful 
gases  (such  as  carbon  monoxide  and 
carbon  dioxide)  are  colorless  and 
odorless,  so  it  is  important  to  have  a 
ventilation  or  environmental  control 
system  that  minimizes  odors  and 
vapors; 

•  Use  fans  and  other  air-blowing 
equipment  located  and  operated  in  a 
manner  that  minimizes  the  potential  for 
microorganisms  and  particulate  matter 
to  contaminate  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces; 

•  Use  equipment  to  control 
temperature  and  humidity.  For  example, 
high  temperatures  may  stimulate 
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reproduction  of  microorganisms  and 
pests,  and  these  microorganisms  and 
pests  may,  in  turn,  contaminate  your 
components,  dietary  ingredients,  dietary 
supplements,  and  contact  surfaces;  and 

•  Include  aisles  or  working  spaces 
between  equipment  and  walls  that  are 
adequately  unobstructed  and  of 
adequate  width  to  permit  all  persons  to 
perform  their  duties  and  to  protect 
against  contamination  of  components, 
dietary  ingredients,  dietary 
supplements,  or  contact  siufaces  with 
clothing  or  personal  contact.  For 
example,  your  employees  will  perform 
their  duties  more  efficiently  and  more 
effectively  if  they  have  sufficient  space 
to  perform  those  duties.  The  clothing 
worn  by  yovir  employees  will  be  less 
likely  to  be  a  source  of  contamination  if 
there  is  sufficient  space  between  your 
employees  and  your  components, 
dietary  ingredients,  dietary 
supplements,  or  contact  surfaces. 

Proposed  §  111.20(e)  would  require 
your  physical  plant  to  provide  adequate 
light  in  all  areas  where  components, 
dietary  ingredients,  or  dietary 
supplements  are  examined,  processed, 
or  held  and  in  all  areas  where  contact 
surfaces  are  cleaned.  Proposed 
§  111.20(e)  also  would  require  that  you 
provide  adequate  lighting  in  hand 
washing  areas,  dressing  and  locker 
rooms,  and  bathrooms.  Inadequate 
lighting  in  areas  where  components, 
dietary  ingredients,  or  dietary 
supplements  are  examined,  processed, 
or  held  may  make  it  difficult  to  examine 
a  component  or  read  a  label;  as  a  result, 
incorrect  ingredients  may  be  used  in  a 
dietary  supplement.  Adequate  lighting 
also  is  important  in  areas  where  contact 
surfaces  are  cleaned  to  ensure  that  the 
contact  surfaces  have  been  cleaned 
properly.  Adequate  lighting  is  important 
in  hand-washing  areas,  dressing  and 
locker  rooms  to  ensure  that  personal 
cleanliness  is  maintained  in  accordance 
with  proposed  §  111.10(b). 

Proposed  §  111.20(f)  would  require 
your  physical  plant  to  use  safety-type 
light  bulbs,  fixtures,  skylights,  or  other 
glass  that  is  suspended  over  exposed 
components,  dietary  ingredients,  or 
dietary  supplements  in  any  step  of 
preparation,  unless  otherwise 
constructed  in  a  manner  that  will 
protect  against  conteunination  in  case  of 
glass  breakage.  These  precautions  are 
necessary  because  glass  shards  can  be 
very  small  and  difficult  to  see,  and  some 
lights  may  spread  their  contents  if  they 
burst  or  explode.  So,  to  protect  your 
components,  dietary  ingredients,  and 
dietary  supplements,  the  proposal 
would  require  your  physical  plant  to 
take  precautions  concerning  your 
lighting  and  other  suspended  glass. 


Proposed  §  111.20(g)  would  require 
that  your  physical  plant  provide 
protection  by  any  effective  means 
against  contamination  of  components, 
dietary  ingredients,  and  dietary 
supplements  in  bulk  fermentation 
vessels.  The  proposal  describes  some 
means  to  consider,  such  as  using 
protective  coverings,  placement  in  areas 
where  you  can  eliminate  harborages  for 
pests  over  and  around  vessels,  placing 
bulk  fermentation  vessels  in  areas  where 
you  can  check  regularly  for  pests,  pest 
infestation,  filth,  or  other  extraneous 
material,  and  using  skimming 
equipment.  You  must  protect 
components,  dietary  ingredients,  and 
dietary  supplements  held  in  bulk 
fermentation  vessels  because,  if  the 
contents  of  a  bulk  fermentation  vessel 
are  contaminated,  those  contaminated 
contents  may  be  used  to  make  many 
dietary  ingredients  or  dietary 
supplements  that,  as  a  result,  would  be 
adulterated. 

Proposed  §  111.20(h)  would  require 
yoiu  physical  plant  to  include  adequate 
screening  or  odier  protection  against 
pests,  where  necessary.  This  provision 
would  be  one  measure  to  exclude 
certain  pests  from  the  physical  plant 
that  also  may  assist  you  in  complying 
with  proposed  §  111.15(c).  As  we 
explained  earlier  in  the  discussion  of 
proposed  §  111.15(c).  pests  are  a 
potential  source  of  contamination 
because  they  may  carry  microorganisms, 
shed  hair  or  feathers,  leave  droppings; 
or  carry  filth  or  dirt  into  your  physical 
plant. 

D.  Equipment  and  Utensils  (Proposed 
Subpart  D) 

Proposed  subpart  D  consists  of  two 
provisions.  These  proposed  provisions 
consist  of  general  requirements  for 
equipment  and  utensils  and  for 
automatic  equipment,  including 
computerized  systems,  hardware,  and 
software. 

1.  What  Requirements  Apply  to  the 
Equipment  and  Utensils  you  Use? 
(Proposed  §111.25) 

Proposed  §  111.25  would  estabUsh 
general  requirements  pertaining  to 
equipment  design,  construction,  and 
sanitation.  For  example,  proposed 
§  111.25(a)(1)  would  require  that  you 
use  equipment  and  utensils  of 
appropriate  design,  construction,  and 
workinanship  that  would  enable  them  to 
be  suitable  for  their  intended  use. 
adequately  cleaned,  and  properly 
maintained.  The  equipment  and  utensils 
covered  under  the  proposal  would 
include,  but  not  be  limited  to: 

•  Equipment  used  to  hold  or  convey; 

•  Equipment  used  to  measure; 


•  Equipment  using  compressed  air  or 
gas; 

•  Equipment  used  to  carry  out 
processes  in  closed  pipes  and  vessels; 
and 

•  Equipment  used  in  automatic, 
mechanical,  or  electronic  systems. 

To  show  how  proposed  §  111.25(a)(1) 
might  apply,  assume  that  you  use  a 
mixer  to  blend  powdered  ingredients.  If 
the  mixer  blade  is  too  small,  it  might  not 
mix  the  ingredients  properly  or 
thoroughly,  and  the  resulting  batches 
might  be  adulterated  if  the  ingredients 
are  not  provided  at  the  required  levels 
throughout  the  batch.  In  this  example, 
the  mixer  was  not  suited  for  its  intended 
use.  As  another  example,  if  your 
manufacturing  equipment  is  so  complex 
or  designed  in  a  way  that  makes 
cleaning  difficult,  any  unclean  surfaces 
on  that  equipment  could  become  a 
source  of  contamination  in  the  future.  In 
this  case,  the  equipment  was  not 
adequately  cleaned  and  properly 
maintained  or,  alternatively,  was  not  of 
appropriate  design  for  its  intended  uses. 

Proposed  §  111.25(a)(2)  would  require 
that  you  use  equipment  and  utensils  of 
appropriate  design  and  construction 
whose  use  will  not  result  in  (he 
contamination  of  your  components, 
dietary  ingredients,  or  dietary 
supplements  with  lubricants,  fuel, 
coolants,  metal  or  glass  fragments,  filth 
or  other  extraneous  material, 
contaminated  water,  or  any  other 
contaminants. 

Proposed  §  111.25(a)(3)  would  require 
your  equipment  and  utensils  to  be: 

•  InstaUed  and  maintained  to 
facilitate  cleaning  the  equipment, 
utensils,  and  all  adjacent  soaces; 

•  Corrosion-resistant  if  the  equipment 
or  utensils  contact  components,  dietary 
ingredients,  or  dietary  supplements; 

•  Made  of  nontoxic  materials; 

•  Designed  and  constructed  to 
withstand  the  enviroiunent  of  their 
intended  use,  the  action  of  components, 
dietary  ingredients,  or  dietary 
supplements,  and,  if  applicable, 
cleaning  compounds  and  sanitizing 
agents:  and 

•  Maintained  to  protect  components, 
dietary  ingredients,  and  dietary 
supplements  from  being  contaminated 
by  any  source. 

Deteriorating  equipment  can  be  a 
source  of  contamination.  For  example, 
repeated  contact  between  metal  surfaces 
in  a  grinding  or  tableting  machine  can 
result  in  metal  fragments  that  can 
contaminate  your  dietary  ingredients  or 
dietary  supplements.  So,  your 
equipment  and  utensils  must  be 
designed  and  constructed  to  withstand 
the  environment  of  their  intended  use 
and  you  must  maintain  your  equipment 
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and  utensils  to  guard  against 
contamination. 

Proposed  §  111.25(a)(4)  would  require 
your  equipment  and  utensils  to  have 
seams  that  are  smoothly  bonded  or 
maintained  to  minimize  accumulation 
of  component,  dietary  ingredient,  or 
dietary  supplement  particles,  dirt,  filth, 
organic  material,  or  any  other 
extraneous  material  or  contaminants. 
We  are  proposing  this  requirement 
because  equipment  and  utensils 
containing  breaks,  pits,  cuts,  or  grooves 
can  be  difficult  to  clean,  and  the  pores 
or  crevices  in  those  breaks,  pits,  cuts,  or 
grooves  can  become  a  breeding  ground 
for  microorganisms  and  insulate  them 
hom  cleaning  and  sanitizing  agents. 

Proposed  §  111.25(a)(5)  would  require 
freezers  and  cold  storage  compartments 
that  hold  components,  dietary 
ingredients,  or  dietary  supplements  to 
be  fitted  with  accurate  thermometers  or 
other  temperature-measuring  or 
temperature-recording  devices  and 
would  recommend  automatic  devices 
for  regulating  temperature  or  for 
sounding  an  alarm  to  indicate 
significant  temperature  changes  in  a 
manual  operation.  These  devices  are 
necessary  to  ensure  that  you  are  able  to 
monitor  the  temperatures  where  you 
hold  your  components,  dietary 
ingredients,  or  dietary  supplements  and 
to  indicate  whether  they  were  held  at 
appropriate  temperatures  to  minimize 
the  growth  of  pathogens  and  to  prevent 
deterioration. 

While  we  patterned  proposed 
§  111.25(a)(5)  after  a  provision  in  the 
food  CGMPs  (§  110.40(e)),  we  invite 
comment  on  whether  we  should  require 
specific  target  temperatures  for  dietary 
ingredients  or  dietary  supplements  held 
in  freezers  or  cold  storage,  and  if  so, 
what  those  temperatures  should  be  and 
why. 

Proposed  §  111. 25(a)(6)  would  require 
instruments  or  controls  used  in  the 
manufacturing,  packaging,  or  holding  of 
a  dietary  ingredient  or  dietary 
supplement  to  be  accurate  and  precise, 
adequately  maintained,  and  adequate  in 
number  for  their  designated  uses.  By 
using  the  words,  "accurate  and  precise," 
we  mean  that  the  instruments  or 
controls  must  be  accurate — the  recorded 
measurements  are  equal  to  the  true 
value  of  the  thing  being  measured — and 
precise — individual  measurements 
should  be  close  to  each  other  when 
made  under  the  same  conditions.  For 
example,  if  the  temperature  inside  a 
particular  piece  of  equipment  is  100  °F, 
and  your  thermometer  for  that  piece  of 
equipment  reads  a  temperature  of  100 
°F,  the  thermometer  is  accurate.  If 
multiple  temperature  readings  for  that 
thermometer  ranged  from  99.7  °F  to 


100.4  °F,  and  the  variation  in 
temperature  was  not  significant 
statistically,  you  could  say  the 
thermometer  is  precise.  The  proposed 
requirement  identifies  examples  of  such 
instruments  and  controls,  such  as 
instruments  or  controls  you  use  to 
measure,  regulate,  or  record: 

•  Temperatures; 

•  PH: 

•  Water  activity;  or 

•  Other  conditions  that  control  or 
prevent  the  growth  of  microorganisms 
or  other  contamination. 

Instruments  or  controls  that  affect  the 
environment,  such  as  instruments  that 
regulate  temperature,  pH,  and  water 
activity,  are  important  because 
environmental  factors  can  influence 
microorganism  growth  and 
deterioration.  For  example,  changes  in 
water  activity  (aw)  can  have  a  dramatic 
impact  on  microorganism  growth.  A 
population  of  Salmonella  typhimurium 
is  reduced  tenfold  in  0.18  minutes  at  60 
°C  if  the  aw  for  the  suspending  medium 
is  0.995.  If  the  aw  is  0.94,  it  takes  4.3 
minutes  (or  nearly  24  times  as  long)  at 
60  °C  to  achieve  the  same  tenfold 
reduction  (Ref.  58). 

Adequate  maintenance  is  an 
important  part  of  proposed 
§  111.25(a)(6).  If  you  fail  to  properly 
maintain  your  instruments  and  controls, 
they  may  produce  unreliable  readings 
and  contribute  towards  the 
contamination  and  adulteration  of  your 
dietary  ingredients  and  dietary 
supplements.  For  example,  assume  that 
you  refrigerate  a  particular  dietary 
ingredient  to  prevent  microorganism 
growth.  If  your  refrigerator  gives  you  the 
wrong  temperature  readings  so  that  the 
actual  temperature  inside  your 
refrigerator  is  too  high,  you  may  be 
unaware  of  microorganism  growth  that 
has  occurred  on  your  dietary  ingredient. 
Similarly,  if  the  actual  temperature 
inside  your  refrigerator  is  too  low  so 
that  you  unintentionally  froze  the 
dietary  ingredient,  the  freezing  process 
may  have  produced  a  chemical  change 
in  your  dietary  Ingredient  that  will 
cause  it  to  be  out  of  specification. 

Note,  too,  that  the  proposal  also 
would  require  that  your  instruments 
and  controls  be  adequate  in  number  for 
their  designated  uses.  For  example,  if 
the  temperature  of  a  large  piece  of 
equipment  needs  to  be  monitored, 
several  temperature-indicating  devices 
may  be  needed  to  accurately  monitor 
the  temperature  in  all  parts  of  the 
equipment. 

A  comment  to  the  ANPRM  objected  to 
requiring  all  instruments  and  controls 
used  in  all  aspects  of  dietary 
supplement  manufacturing  be  accurate. 
The  comment  said  such  a  requirement 


would  imply  strongly  a  need  for 
validation,  but  that  validation  is  a 
standard  applicable  to  drug  CGMPs,  but 
not  to  food  CGMPs.  The  comment  said 
that  a  dietary  supplement  CGMP  rule 
should  not  require  validation  of 
instruments  and  controls. 

We  disagree  with  the  comment's 
objection  to  requiring  all  instrument  and 
controls  be  accurate  because,  as  we 
stated  earlier,  inaccurate  instruments 
and  controls  may  generate  inaccurate 
readings,  and  those  readings  may 
adulterate  your  dietary  ingredients  and 
dietary  supplements.  We  believe  that  all 
instnunents  and  controls  used  in  the 
manufacture,  packaging,  and  holding  of 
dietary  ingredients  and  dietary 
supplements  be  accurate  and  precise, 
adequately  maintained,  and  adequate  in 
number  for  their  designated  uses. 

We  further  disagree  that  the 
principles  of  validation  are  applicable  to 
drugs,  but  not  to  foods.  We  stated  in  a 
previous  FDA  publication  (Ref.  59)  that 
the  "computerized  system  used  to 
control  critical  functions  in  food 
processing  should  be  validated  in  its 
entirety."  We  have  no  basis  to  conclude 
that  validation  of  instruments  and 
controls  is  a  standard  applicable  to 
drugs  and  not  to  foods,  nor  did  the 
comment  provide  a  reason  for  its 
assertion  that  validation  does  not  apply 
to  foods.  We  invite  comment  in  this 
proposal  on  whether  we  should  include 
requirements  in  a  final  rule,  that  would 
address  the  same  or  similar  concerns 
that  the  principles  of  validation  would 
address.  We  also  invite  comment  on 
whether  there  are  other  procedures  that 
we  should  include  in  a  final  rule. 

Proposed  §  111.25(a)(7)  would  require 
compressed  air  and  other  gases  that  are 
introduced  into  or  onto  a  component, 
dietary  ingredient,  dietary  supplement, 
or  contact  surface  or  that  are  used  to 
clean  contact  surfaces  to  be  treated  in  a 
way  so  that  they  do  not  contaminate  the 
component,  dietary  ingredient,  dietary 
supplement  or  contact  surface.  Air  or 
other  gases  that  are  not  properly  treated 
and  filtered,  or  air  that  is  not  of  the 
proper  purity,  can  introduce 
contaminants  into  the  dietary 
supplement  product  and  adulterate  it. 
Also,  compressed  gases  can  be 
contaminated  with  oil  frt)m  the 
equipment  (such  as  an  air  compressor) 
or  with  filth  or  microbiological 
contaminants  from  the  compression, 
storage,  or  distribution  equipment.  So,  if 
left  imtreated.  the  compressed  air  can 
deposit  those  contaminants  onto  your 
components,  dietary  ingredients,  dietary 
supplements,  and  contact  surfaces. 
Filtration  at  the  air  intake  and  after 
compression,  storage,  and  distribution 
may  be  an  effective  means  of  reducing 
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the  risk  that  such  contaminants  will 
enter  the  compressed  air  or  other  gases. 

Proposed  §  111.25(b)(1)  would  require 
that  you  calibrate  your  instruments  and 
controls  that  you  use  in  manufacturing 
or  testing  components,  dietary 
ingredients,  or  dietary  supplements. 
Proposed  §  111.25(b)(2)  would  require 
that  you  calibrate  before  you  first  use 
the  instruments  and  controls  and  either 
as  specified  in  writing  by  the 
m.anufacturer  of  the  instrument  and 
control  or  at  routine  intervals  or  as 
otherwise  necessary  to  ensure  their 
accuracy  and  precision.  Calibrating 
instruments  and  controls  will  ensure 
that  they  are  accurate  and  precise  and 
that  the  instrument  or  control  readings 
are  "true  values."  We  invite  comment 
on  whether  we  should  require,  in  a  final 
rule,  that  you  establish  and  follow  a 
written  procedure  for  calibrating 
instruments  and  controls,  and  whether 
there  are  other  procedures,  that  we 
should  consider  including  in  a  final 
rule.  If  comments  assert  that  written 
procedures  are  necessary,  comments 
should  include  an  explanation  of  why 
the  requirement  is  necessary  to  prevent 
adulteration  including  how  such  a 
requirement  would  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  Conversely,  if 
comments  assert  that  written  procedures 
are  not  necessary,  comments  should 
include  an  explanation  of  why  the 
requirement  is  not  necessary  including 
how,  in  the  absence  of  the  requirement, 
one  can  prevent  adulteration  and  ensure 
the  identity,  purity,  quality,  strength 
and  composition  of  the  dietary 
ingredient  or  dietary  supplement. 
Further,  we  seek  comment  on  whether 
any  of  the  proposed  requirements  in  this 
section  are  not  necessary  to  prevent  • 
adulteration  and  to  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quafity,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  agree 
that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 

Proposed  §  111.25(c)  would  require 
that  you  must  establish  a  written 
procedure  for  calibrating  instruments 
and  controls  you  use  in  manufactimng 
or  testing  a  component,  dietary 
ingredient,  or  dietary  supplement  and 


document  that  the  written  procedure 
was  followed  each  time  a  calibration 
was  performed  or  that  you  must 
document,  at  the  time  of  performance, 
that  the  instrument  and  control 
cahbration  established  in  accordance 
with  this  section  was  performed.  The 
proposed  calibration  requirement  gives 
you  discretion  in  deciding  whether  to 
establish  and  follow  a  written 
calibration  procedure.  If  you  establish  a 
written  procedure  for  calibrating 
instruments  and  controls,  you  must 
document,  at  the  time  of  calibration 
performance,  that  the  written  procedure 
was  performed.  If  you  do  not  establish 
a  written  calibration  procedure  then  you 
must  document,  at  the  time  of 
performance,  that  the  calibration 
established  accordance  with  this  section 
was  performed.  You  must  identify  the 
following  for  calibrating  instruments 
and  controls  in  any  written  procedure  or 
at  the  time  of  performance: 

•  The  instrument  or  control 
calibrated; 

•  The  date  of  calibration; 

•  The  reference  standard  used 
including  the  certification  of  accuracy  of 
the  known  reference  standard  and  a 
history  of  recertification  of  accuracy.  A 
certification  of  accuracy  usually 
accompanies  a  standard  reference 
material  and  often  is  valid  for  a  specific 
period  of  time,  but  the  supplier  of  the 
reference  standard  may  recertify  the 
standard's  accuracy.  The  recertification 
typically  involves  testing  by  the 
supplier  to  verify  that  the  material 
maintains  accuracy  as  a  testing 
reference.  This  information  also  may 
help  you  trace  the  source  of  a  problem, 
if  one  arises,  in  your  dietary  ingredients 
or  dietary  supplements.  For  example,  if 
consumers  report  an  adverse  event  with 
a  batch  of  dietary  supplements,  records 
containing  a  certification  of  accuracy  of 
the  reference  standards  used  and  a 
history  of  their  recertification  would 
help  you  determine  if  the  problem 
resulted  from  using  an  inaccurate 
reference  standard  to  calibrate  your 
instruments; 

•  The  calibration  method  used 
including  appropriate  limits  for 
accuracy  and  precision  of  instruments 
and  controls  when  calibrating; 

•  The  calibration  reading  or  readings 
found: 

•  The  recalibration  method  used  if 
accuracy  or  precision  or  both  accuracy 
and  precision  limits  for  instruments  and 
controls  were  not  met;  and 

•  The  initials  of  the  person  who 
performed  the  calibration. 

These  records  will  enable  you  to 
determine  whether  the  calibration 
schedule  cjui  maintain  the  accuracy  of 
your  instruments  and  controls,  and  will 


also  provide  information  on  when  and 
how  the  instruments  and  controls  were 
calibrated  in  case  a  problem  arises  with 
a  batch  of  dietary  ingredients  or  dietary 
supplements,  ff  you  examine  these 
records  over  time,  you  also  will  be  able 
to  see  how  precise  your  instruments  and 
controls  are  and  to  make  any  necessary 
adjustments  or  repairs.  For  example,  if 
your  records  show  that  a  scale  gives  a 
particular  reading  for  a  standard 
reference  weight  in  January,  but  then 
shows  a  different  reading  in  Jime  for  the 
same  standard  reference  weight,  you 
may  need  to  adjust,  repair,  or  even 
replace  your  scale. 

In  fact,  proposed  §  111.25(d)  would  • 
require  that  you  repair  or  replace 
instruments  and  controls  that  cannot  be 
adjusted  to  agree  with  the  reference 
standard.  You  should  not  trust  any 
instrument  or  control  tha.t  cannot  be 
adjusted  to  agree  with  a  reference 
standard  because  an  inaccurate 
measurement  or  reading  may  result  in 
an  adulterated  dietary  ingredient  or 
dietary  supplement.  Again,  to  use  a 
scale  as  an  example,  if  you  have  a  scale 
that  you  cannot  adjust  to  read  the 
correct  weight,  using  that  scale  to  weigh 
a  dietary  ingredient  to  be  added  to  a 
particular  mix  would  cause  you  to  add 
either  too  much  or  too  little  of  the 
dietary  ingredient  into  your  mix,  thus 
throwing  your  mix  out  of  specification. 
So.  proposed  §  111.25(d)  would  require 
that  you  repair  or  replace  that  scale. 

Proposed  §  111.25(e)  applies  to 
maintenance  and  sanitation.  The  word 
"maintenance,"  in  this  provision,  means 
the  act  of  keeping  your  equipment  and 
utensils  in  working  order  as 
recommended  by  their  manufacturer. 
Proposed  §  111.25(e)(1)  would  require 
that  you  maintain,  clean,  and  sanitize, 
as  necessary,  all  equipment,  utensils, 
and  any  other  contact  surfaces  that  are 
used  to  manufacture,  package,  or  hold 
components,  dietary  ingredients,  or 
dietary  supplements  and  to  take  apart 
your  equipment  and  utensils  as 
necessary  for  thorough  maintenance, 
cleaning,  and  sanitizing.  Obviously,  if 
you  fail  to  keep  your  equipment, 
utensils,  and  contact  surfaces  clean,  you 
risk  contaminating  them  with 
microorganisms  and  other  contaminants 
and  risk  transferring  those 
microorganisms  or  other  contaminants 
to  anything  that  touches  the  equipment, 
utensils,  and  contact  surfaces. 

Proposed  §  111.25(e)(2)  would  require 
that  you  ensure  that  all  contact  surfaces 
used  for  manufacturing  or  holding  low- 
moisture  components,  dietary 
ingredients,  or  dietary  supplements  are 
in  a  dry  and  sanitary  condition  at  the 
time  of  their  use.  If  the  surfaces  are  wet- 
cleaned,  you  must  sanitize  them,  when 
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necessary,  and  allow  them  to  dry 
thoroughly  before  you  use  them  again. 

Thoroughly  drying  equipment  before 
it  is  used  for  manufacturing  or  holding 
dry  dietary  products  is  essential  to 
ensure  that  the  equipment  will  not 
change  the  composition  of  the  dry 
product.  For  example,  if  moisture  is  left 
on  equipment,  the  moisture  will  become 
a  part  of  the  product  and  may  change 
the  composition  of  the  product.  Moist 
surfaces  can  also  promote 
microorganism  growth,  and 
microorganisms  can  adulterate  your 
components,  dietary  ingredients,  or 
dietary  supplements. 

Proposed  §  1 11 .25(e)(3)  would  apply 
if  you  use  wet  processing  during  ' 
manufacturing.  Under  the  proposal,  you 
would  have  to  clean  and  sanitize  all 
contact  surfaces  as  necessary  to  protect 
against  the  introduction  of 
microorganisms  into  components, 
dietary  ingredients,  or  dietary 
supplements.  Proposed  §  111.25(e)(3) 
also  would  require  that,  when  cleaning 
and  sanitizing  is  necessary,  you  must 
clean  and  semitize  all  contact  surfaces 
before  use  and  after  any  interruption 
during  which  the  contact  surface  may 
become  contaminated.  If  you  use 
contact  surfaces  in  a  continuous 
production  operation  or  in  back-to-back 
operations  involving  different  batches  of 
the  same  dietary  ingredient  or  dietary 
supplement,  the  proposal  would  require 
that  you  clean  and  sanitize  the  contact 
surfaces  as  necessary. 

Proposed  §  111.25(e)(4)  would 
complement  proposed  §  111.25(e)(2) 
and  (e)(3)  by  requiring  that  you  clean,  as 
frequently  as  necessary,  surfaces  that  do 
not  touch  components,  dietary 
ingredients,  or  dietary  supplements  to 
protect  against  contamination.  For 
example,  you  would  not  have  to  clean 
your  ceilings  as  often  as  you  clean  your 
contact  surfaces  because  your  ceilings 
normally  do  not  touch  components, 
dietary  ingredients,  or  dietary 
supplements.  However,  you  would  have 
to  clean  your  ceilings  as  frequently  as 
necessary  to  prevent  dust  or  other 
contaminants  from  falling  onto  your 
components,  dietary  ingredients,  dietary 
supplements,  and  contact  surfaces. 

Proposed  §  111.25(e)(5)  would 
establish  requirements  for  single-service 
articles,  such  as  utensils  intended  for 
one-time  use,  paper  cups,  and  paper 
towels.  Proposed  §  111.25(e)(5)  would 
require  these  articles  to  be  stored  in 
appropriate  containers  and  handled, 
dispensed,  used,  and  disposed  of  in  a 
manner  that  protects  against 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  or  any 
contact  surface.  For  example,  you  would 
not  place  a  paper  towel  dispenser  over 


a  contact  surface  because  persons 
reaching  for  those  paper  towels  might 
drip  contaminated  water  or  other  fluids 
onto  the  contact  surface.  Inadvertent 
reuse  of  a  single-service  article  also 
could  lead  to  contamination,  so 
disposing  of  single-service  articles  is  an 
important  element  in  proposed 
§  111.25(e)(5). 

Proposed  §  111.25(e)(6)  would  require 
your  cleaning  compounds  and 
sanitizing  agents  to  be  adequate  for  their 
intended  uses  and  safe  under  their 
conditions  of  use.  An  adequate  cleaning 
compound  is  one  that  will  lower  the 
surface  tension  of  water  so  that  spills 
can  be  lifted  and  flushed  away  (Ref.  60). 
Ordinary  soap  has  a  limited  ability  to 
solubilize  fats,  oils,  and  proteins. 
Inorganic  alkaline  detergents  can 
dissolve  food  solids,  such  as  fats  and 
proteins,  but  mineral  deposits  will 
frequently  require  the  use  of  acid 
cleaners  (Ref.  60).  Proposed 
§  111.25(e)(6)  would  not  prescribe  any 
particular  cleaning  compound.  Instead, 
you  may  select  cleaning  compounds 
that  are  suited  to  your  particular  needs. 
An  adequate  sanitizing  agent  is  one  that 
has  a  bactericidal  effect  on  the  types  of 
microorganisms  normally  present  in  the 
physical  plant  environment  and  is  safe, 
chemically  stable,  and  convenient  for 
use.  However,  sanitizing  agents  can 
achieve  their  intended  effect  only  after 
they  are  applied  to  a  surface  that  has 
been  thoroughly  cleaned,  and  if  they  are 
applied  at  a  proper  concentration  (Ref. 
61). 

Proposed  §  111.25(e)(7)  would  require 
that  you  store  cleaned  and  sanitized 
portable  equipment  and  utensils  that 
have  a  contact  surface  in  locations  and 
in  a  manner  that  protect  them  from 
contamination.  This  requirement  is 
necessary  to  ensure  that  yoiu  portable 
equipment  remains  clean  and  sanitized 
until  used;  otherwise,  if  the  contact 
surfaces  on  the  portable  equipment  or 
utensils  become  contaminated,  they 
could  lead  to  adulteration  of  your 
dietary  ingredients  or  dietary 
supplements. 

We  invite  comment  on  whether  we 
should  require,  in  a  final  rule,  that  you 
establish  and  follow  a  written  procedure 
for  maintenance,  cleaning,  and 
sanitizing.  Further,  we  invite  comment 
on  whether  we  should  require  that  the 
person  who  performs  the  maintenance, 
cleaning,  and  sanitizing  described  in 
this  section  document,  at  the  time  of 
performance  that  the  maintenance, 
cleaning,  and  sanitizing  were 
performed.  Those  procedures  may  be 
helpful  to  inform  you  that  equipment  is 
being  maintained,  cleaned,  and 
sanitized  regularly  and  as  frequently  as 
is  necessary  based  on  the  actual  use,  as 


opposed  to  the  planned  use,  of  the 
equipment.  If  comments  assert  that 
written  procedures  are  necessary, 
comments  should  include  an 
explanation  of  why  the  requirement  is 
necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement. 

As  discussed  later,  proposed 
§  111.50(c)(4)  would  require  that  you 
document,  in  the  batch  production 
record,  the  date  and  time  of  the 
maintenance,  cleaning,  and  sanitizing  of 
the  equipment  and  processing  lines 
used  to  producing  the  batch.  Records 
that  document  the  batch  or  lot  number 
of  each  batch  or  lot  of  dietary 
ingredients  or  dietary  supplements 
processed  using  a  particular  piece  of 
equipment  or  a  particular  utensil 
between  equipment  startup  and 
shutdown  for  maintenance,  cleaning, 
and  sanitizing  will  allow  you  to  identify 
all  dietary  ingredients  or  dietary 
supplements  that  may  have  been 
manufactured  or  packaged  with  a 
specific  piece  of  equipment  or  utensil  if 
you  later  discover  that  the  equipment  or 
utensil  was  improperly  maintained, 
cleaned,  or  sanitized. 

Proposed  §  111.25(f)  would  require 
that  you  keep  calibration  records  as 
required  by  this  section  in  accordance 
with  the  recordkeeping  requirements  in 
proposed  §  111.125.  Such  records  will 
verify  for  you  and  the  agency  that 
calibrations  are  performed.  More 
importantly,  these  records  will  help  you 
ensure  that  all  calibrations  are 
performed.  If  problems  do  occur  with 
the  production  of  a  product,  these  '• 

records  will  help  you  determine 
whether  those  problems  are  associated 
with  faulty  calibrations.  These  records 
will  help  you  determine  which  batches 
were  produced  under  these  conditions. 
Further,  these  records  will  help  you 
train  employees  or  adjust  the  calibration 
schedule  as  needed  to  avoid  further 
problem;. 

2.  What  Requirements  Apply  to 
Automatic,  Mechanical,  or  Electronic 
Equipment?  (Proposed  §  111.30) 

Manufacturers  of  dietary  ingredients 
and  dietary  supplements  often  rely  on 
automatic,  mechanical,  and  electronic 


equipment  in  production.  Automated 
equipment  is  often  used  to  ensure 
proper  formulation,  mixing,  arid 
processing  or  to  test  a  batch  of  dietary 
ingredient  or  dietary  supplement.  Such  . 
automated  equipment  frequently 
consists  of  a  computer  or  system  of 
computers  that  control  maijy  or  all 
stages  of  production,  inprocess  . 
sampling,  and  testing.  It  is  important 
that  such  systems  and  equipment 
function  as  expected  to  ensure  that  the 
dietary  ingredient  or  dietary  supplement 
contains  the  correct  ingredients  in  the 
appropriate  amounts  and  is 
manufactured  according  to  these  CGMP 
proposed  requirements,  and  thus,  is  not 
adulterated  under  section  402(g)  of  the 
act. 

I*roposed  §  111.30  sets  forth 
requirements  for  automatic,  mechanical, 
or  electronic  equipment.  These  types  of 
equipment  include,  for  example, 
mechanical  equipment  such  as  a  scale 
used  to  weigh  bulk  components  and 
electronic  equipment  such  as  a 
computerized  blending  machine. 

Proposed  §  111.30{aT  would  allow  you 
to  use  automatic,  mechanical  or 
electronic  equipment  to  manufacture, 
package,  label,  and  hold  a  dietary 
ingredient  or  dietary  supplement.  Thus, 
the  proposal  would  let  you  decide  what 
type  of  equipment  meets  your  needs. 
Proposed  §  111.30(a)(1)  would  require  ' 
that  you  must  design  or  select 
equipment  to  ensure  that  dietary 
ingredient  or  dietary  supplement 
specifications  are  consistently  achieved. 
Equipment  used  in  dietary  ingredient  or 
dietary  supplement  manufacturing, 
packaging,  and  label  operations  must  be, 
for  example,  of  an  appropriate  size  and 
installed  properly  in  order  to  produce 
an  unadulterated  product.  If  not 
designed  or  installed  properly,  the 
equipment  can  lead  to  a  variety  of 
problems.  For  example,  a  mixer  for  the 
blending  of  powdered  ingredients  will 
not  properly  perform  its  function  if  the 
blade  is  too  small  relative  to  the  size  of 
the  mixer  or  not  properly  placed  inside 
of  the  mixer.  Such  a  mixer  may  produce 
an  adulterated  product  because  the 
dietary  supplement,  for  example,  is  not 
of  imiform  composition  and  therefore 
would  not  be  able  to  meet  the 
specifications  for  purity,  quality, 
strength,  br  composition  in  the  final 
product.  Thus,  equipment  design  and 
selection  is  critical  to  ensure  that  you 
manufacture  an  imadulterated  dietary 
inCTedient  or  dietary  supplement. 

Proposed  §  111.30(a)(2)  would  require 
that  you  determine  the  suitability  of 
youi  equipment.  The  equipment  that 
you  use  must  be  capable  of  operating 
satisfactorily  within  the  operating  limits 
required  by  the  process.  The  equipment 


must  function  as  intended.  Some 
systems  may  work  properly  only  within 
a  narrow  range  of  environmental 
conditions,  such  as  temperature  and 
humidity,  and  some  might  be 
particularly  sensitive  to  electromagnetic 
interference.  The  actual  conditions  of 
use  of  a  system  should  be  considered  as 
early  as  possible  in  its  design  and 
development.  Systems  need  to  be 
installed  in  a  manner  that  takes  into 
account  the  inherent  limitations  of  the 
system,  tested  imder  conditions  that 
reflect  actual  conditions  of  use,  and 
properly  maintained  to  ensvue  that  they 
continue  to  function  as  expected  during 
their  lifetime. 

Moreover,  the  incorporation  of 
software  into  the  operation  of  automatic 
equipment  has  not  only  increased  the 
complexity  of  such  equipment  but  also 
has  resulted  in  a  process  that  may 
operate  differently  for  each  execution 
because  a  software-based  control  system 
can  be  configured  at  will  by  the  operator 
or  by  the  system  itself.  Therefore, 
proposed  §  111.30(a)  would  require  that 
you  exercise  appropriate  controls  over 
systems  and,  in  particular,  over  the 
software  used  in  the  systems. 

Proposed  §  111.30(b)  would  require, 
for  any  automatic,  mechanical,  or 
electronic  equipment  that  you  use,  that 
you  must: 

•  Routinely  calibrate,  inspect,  or 
check  to  ensvue  proper  performance. 

•  Make  and  keep  written  records  of 
equipment  calibrations,  inspections,  or 

checks; 

•  Establish  and  use  appropriate 
controls  to  enstue  that  your  quahty 
control  unit  approves  changes  in  master 
manufacturing  record,  batch  control 
records,  packaging  operations  and  label 
operations,  or  changes  related  to  the 
equipment  that  you  use  and  that  only 
authorized  personnel  institute  the 
changes; 

•  Establish  and  use  appropriate- 
controls  to  ensure  that  the  equipment 
functions  in  accordance  with  its 
intended  use  and  have  your  quality 
control  unit  approve  these  controls;  and 

•  Make  anci  keep  backup  file(s)  of 
software  programs  and  of  data  entered 
into  your  computer  system.  Your 
backup  file  may  be  a  hard  copy  of  data 
you  have  entered,  diskettes,  tapes, 
microfilm,  or  compact  disks  but  must  be 
an  exact  and  complete  record  of  the  data 
you  entered.  We  also  propose  to  require 
that  you  keep  your  backup  software 
programs  and  data  secure  from 
alterations,  inadvertent  erasures,  or  loss. 
In  this  way,  you  have  a  record  of 
changes  to  youi  software  program  and  of 
your  current  software  program  used  in 
manufacturing.  This  information  is 
important  to  both  identify  any 


production  errors  or  discrepancies  and 
to  make  necessary  corrections.  Such 
records  will  allow  you  to  troubleshoot 
and  to  operate  these  systems  with  a 
minimum  of  interruption  when 
problems  occur  because  the  records  will 
include  a  copy  of  all  software  used  and 
a  backup  file  of  data  entered  into  the 
computer  or  related  system  which  can 
be  used  to  reload  the  system.  The 
records  also  will  provide  information 
that  you  can  use  in  trying  to  determine 
why  a  problem  with  the  system  is 
occurring  or  why  the  system  is  not 
producing  a  dietary  ingredient  or 
dietary  supplement  that  complies  with 
your  specifications  for  the  product. 

Appropriate  controls  that  you 
establish  and  use  for  automated 
measuring,  regulating,  or  recording 
temperatvues,  pH,  acidity,  water 
activity,  or  other  conditions  will 
minimize  the  potential  for  growth  of 
microorganisms,  for  contamination,  or 
for  adding  too  much  or  too  little  of  a 
dietary  ingredient.  Observations, 
inspections,  and  checks  of  the 
equipment  will  help  you  to  determine  if 
critical  factors  such  as  revolutions  per 
minute,  temperatures,  pressures, 
process  times,  and  automatic 
documentation  are  being  controlled  by 
the  system.  Under  proposed  §  111.30(b). 
examples  of  controls  to  ensure  that  the 
equipment  functions  in  accordance  with 
its  intended  use  include: 

•  Determining  the  extent  and 
frequency  of  calibration,  inspections 
and  checks  to  ensure  proper 
performance; 

•  Determining  and  using 
predetermined  action  plans  when  an 
alarm  sounds  indicating  an  out-of-limits 
situation  or  malfunction; 

•  Checking  in-put  and  out-put  on  a 
sufficient  basis  to  provide  a  high  degree 
of  assurance  that  input  and  output  is 

accurate; 

•  Comparing  manual  calculations  of 
data  wath  the  automated  calculations  on 
a  sufficient  basis  to  provide  a  high 
degree  of  assurance  that  the  automated 
calculations  are  accurate;  and 

•  Determining  the  adequacy  of 
automated  cleaning  and  residue 
elimination. 

We  invite  comment  on  whether  we 
should  require,  in  a  final  rule,  that  you 
establish  and  follow  written  procedures 
for  the  calibration,  inspection,  and 
checking  of  automatic  equipment.  In 
addition,  we  invite  comment  on 
whether  there  are  procedures,  other 
than  those  mentioned,  that  we  should 
include  In  a  final  rule.  If  comments 
assert  that  written  procediu^s  are 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
necessary  to  prevent  adulteration 
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including  how  such  a  requirement 
would  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the  ' 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  Further,  we  seek 
comment  on  whether  any  of  the 
proposed  requirements  in  this  section 
are  not  necessary  to  prevent 
adulteration  and  to  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  agree 
that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 

For  computerized  equipment,  you 
should  note  that  we  already  have  issued 
guidance  documents  that  may  give  you 
some  helpful  information.  The  guidance 
documents  are:  "FDA  Guide  to 
Inspections  of  Computerized  Systems  in 
the  Food  Processing  Industry"  (Ref.  59), 
and  a  "Guide  to  Inspections  of 
Computerized  Systems  in  Drug 
Processing"  (Ref.  62).  Although  we  did 
not  draft  these  guidance  documents  for 
dietary  ingredient  and  dietary 
supplement  firms,  they  still  provide 
important  advice  on  establishing  and 
using  computerized  systems  in  dietary 
supplement  manufacturing  operations. 
Given  the  broad  range  in  sophistication, 
complexity,  and  computerization  in 
manufacturing  equipment,  we  invite 
conunents  on  whether  we  should 
regulate  computerized  systems 
separately  from  other  automatic 
equipment. 

Although  we  are  not  proposing 
veriHcation  requirements  in  this 
proposed  rule,  we  are  seeking  comment 
on  whether  such  verification  should  be 
included  in  a  final  rule.  Verification 
would  be  intended  to  ensure  that  the 
processes  using  automatic,  mechanical, 
and  electronic  equipment  consistently 
produce  an  outcome  that  meets  a, 
predetermined  specification  and  any 
predetermined  quality  characteristics. 
Verification  would  be  intended  to  show 


you  whether  your  automatic, 
mechanical,  or  electronic  processes  will 
consistently  operate  as  they  should. 

We  believe,  in  general,  that  scientific 
knowledge  and  industry  experience 
have  defined  the  basic  elements  of  a 
soiuid  verification  system  to  include; 
determining  whether  the  capacity  of  the 
hardware  matches  its  assigned  function; 
identifying  and  considering  operational 
limits  in  establishing  production 
procedures;  determining  whether  the 
software  matches  the  assigned 
operational  function;  testing  simulated 
production  conditions  including  "worst 
case"  conditions;  repeating  tests  enough 
times  to  assure  a  reasonable  measure  of 
consistent  reproducible  results; 
documenting  the  verification  program; 
and  initiating  reverification  when 
significant  changes  are  made  to  the 
system  or  when  errors  are  noted. 

Although  verification  steps  would 
vary  according  to  the  nature  of  the 
dietary  supplement  and  the  complexity 
of  the  process,  the  basic  elements  of  a 
verification  system  would  be  generally 
applicable  to  all  dietary  ingredients  and 
dietary  supplements.  The  primary 
benefit  of  a  verification  system  would  be 
to  provide  a  foundation  for  building  a 
comprehensive  approach  to  ensure  that 
the  equipment  performs  in  a 
predetermined  way,  but  verification 
could  impose  additional  costs  on 
manufacturers. 

We  invite  comment  on  whether 
automatic,  mechanical,  and  electronic 
equipment  verification  and 
reverification  elements  that  we  have 
discussed  should  be  done,  should  be 
included  in  the  final  rule  as 
requirements,  which  would  include 
requirements  to  document  the 
verification  steps.  We  invite  comment 
on  whether  we  should  regulate 
computerized  systems  separately  from 
other  automatic  equipment.  We  seek 
comment  on  whether  any  of  the 
proposed  requirements  in  this  section 
are  not  necessary  ]o  prevent 
adulteration  and  to  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensiu«  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  agree 
that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 


E.  Production  and  Process  Controls 
(Proposed  Subpart  E) 

Proposed  subpart  E  contains 
production  and  process  controls  to  help 
ensure  that  you  have  controls  covering 
all  manufactiuing,  packaging,  label,  and 
holding  operations,  and  that  those 
controls  will  prevent  adulteration  of 
your  dietary  ingredient  or  dietary 
supplement.  We  propose  to  establish  a 
framework  in  which  decisions  about 
producing  a  dietary  ingredient  or 
dietary  supplement  are  left  to  you,  but 
that  charges  you  with  incorporating  into 
your  production  process,  measures  that 
are  designed  to  Misiu"e  that  the  dietary 
ingredient  or  dietary  supplement  is 
manufactured  in  a  manner  that  will 
prevent  adulteration  and  misbranding. 

Dietary  ingredient  and  dietary 
supplement  manufacturing  requires  «. 
technical  knowledge  and  skill  (e.g.,  in 
research  and  development,  production 
equipment  and  procedures,  and 
analytical  equipment  and  methodology) 
that  a  vast  majority  of  companies  in  the 
food  processing  industry  do  not  have.  A 
dietary  ingredient  or  dietary  supplement 
manufactiuer  must  maintain  constant 
control  because  a  seemingly  innocuous 
change  in  the  formulation  or 
preparation  method  or  in  exposiu'e  to  an 
unanticipated  environmental  condition 
could  create  a  health  hazard.  Earlier,  in 
section  I.E  of  this  document  in  our 
discussion  of  "FDA's  Decision  to 
Propose  a  Rule,"  we  cite  several 
examples  of  problems  arising  from 
poorly  controlled  manufacturing 
practices.  For  example,  we  cite 
problems  of  dietary  ingredient 
misidentification;  super-  and  subpotent 
dietary  supplements:  and  contamination 
including  toxic  substances, 
microorganisms  of  public  health 
significance,  and  heavy  metals.  Thus, 
we  believe  that  using  a  production  and 
inprocess  control  system  covering  all 
stages  of  processing  is  necessary  to 
insure  that  the  dietary  ingredient  or 
dietary  supplement  is  manufactured  in 
a  manner  that  will  prevent  adulteration. 

1 .  What  Production  and  Process 
Controls  Must  You  Use?  (Proposed 
§111.35) 

Proposed  §  111.35(a)  would  require 
that  you  implement  a  system  of 
production  and  inprocess  controls  that 
covers  all  stages  of  manufactiuing, 
packaging,  labeling,  and  holding  of  the 
dietary  ingredients  and  dietary 
supplements. 

Proposed  §  111.35(b)  would  require 
that  your  production  and  inprocess 
control  system  must  be  designed  to 
ensiu«  that  you  manufacture,  package,  . 
or  hold  dietary  ingredients  or  dietary 
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supplements  in  a  manner  that  will 
prevent  their  adulteration.  The  proposal 
would  require  that  your  production  and 
inprocess  control  system  must  include 
all  requirements  of  this  subpart  and  also 
would  require  your  quality  control  unit 
to  review  and  approve  the  production 
and  inprocess  control  system.  We 
believe  that  requiring  a  production  and 
inprocess  control  system  is  necessary  to 
provide  consistency  in  producing 
different  batches  of  dietary  ingredients 
or  dietary  supplements  and  to  facilitate 
preparing  each  batch. 

Proposed  §  111.35(c)  would  require 
that  you  use  yom  quality  control  unit  in 
yoiu  manufacturing,  packaging,  and 
label  operations  to  ensure  that  these 
operations  are  performed  in  a  manner 
that  prevents  adulteration  and  to  ensure 
that  the  dietary  ingredient  or  dietary 
supplement  meets  specifications  for 
identity,  purity,  quality,  strength,  and 
composition. 

Proposed  §  111.35(d)  establishes 
requirements  for  any  substance  that  may 
be  used  in  a  dietary  ingredient  or  a 
dietary  supplement.  This  section  would 
require  that  any  substance  that  is  used 
be  a  "dietary  ingredient"  within  the 
meaning  of  that  term  in  section  201  (ff) 
of  the  act,  or,  if  not  included  with  the 
meaning  of  that  term,  must  meet  the 
applicable  statutory  and  regulatory 
requirements  under  section  409  of  the 
act,  or  section  721  of  the  act  (21  U.S.C. 
379e)  if  a  color  additive,  to  ensiu«  that 
the  substance  is  safe  and  lawful  for.  use 
in  a  dietary  ingredient  or  a  dietary 
supplement. 

A  "dietary  ingredient"  within  the 
meaning  of  section  201  (ff)  of  the  act  that 
is  in,  or  intended  for  use  in,  a  dietary 
supplement  is  exempt  from  Ae 
definition  of  "food  additive"  in  section 
201(s).  Such  "dietary  ingredients"  are 
not  subject  to  the  premarket  approval 
standard  for  food  additives  under 
section  409  qf  the  act.  However,  under 
section  402(f)(1)  of  the  act,  in  order  for 
a  dietary  ingredient  or  a  dietary 
supplement  not  to  be  deemed 
adulterated,  substances  that  are  "dietary 
ingredients"  that  are  used  in  the 
manufactiue  of  a  dietary  ingredient  or  a 
dietary  supplement  must  not  present  a 
significant  or  unreasonable  risk  of 
illness  or  injury  under  the  conditions  of 
use  recommended  or  suggested  in 
labeling  or,  if  no  such  labeling,  under 
ordinary  conditions  of  use.  In  addition, 
there  must  be  adequate  information  to 
provide  reasonable  assurance  that  a  new 
dietary  ingredient  does  not  present  a 
significant  or  unreasonable  risk  of 
illness  or  injury.  Further,  under  section 
402(f)(1)  of  the  act,  dietary  ingredients 
must  not  be  poisonous  or  deleterious 
substances  within  the  meaning  of 


section  402(a)(1)  of  the  act.  Thus, 
manufacturers  have  a  responsibility  to 
ensure  that  the  dietary  ingredients  and 
dietary  supplements  that  they  produce 
are  not  adulterated  under  section  402(f) 

of  the  act. 

However,  certain  substances  are  not 
"dietary  ingredients"  within  the 
meaning  of  section  201  (ff)  of  the  act, 
and  thus,  are  not  exempt  under  section 
201(s)  from  regulation  as  a  food  additive 
under  section  409  of  the  act.  Such 
substances  include  components  that  are 
added  to  provide  certain  technical 
effects  to  the  dietary  supplement,  such 
as  disintegration,  lubrication,  or 
binding.  In  addition,  such  substances 
may  include  color  additives  that  are 
used  or  intended  for  use  to  impart  color 
to  the  dietary  ingredient  or  dietary 
supplement.  Color  additives  are  exempt 
from  th6  definition  of  "food  additive" 
under  section  201(s)(3)  of  the  act  and 
subject  to  approval  and  listing  under 
section  721  of  the  act. 

Proposed  §  111.35(d)  would  require 
that  any  substance,  other  than  a  "dietary 
ingredient,"  the  intended  use  of  which 
results  or  may  reasonably  be  expected  to 
result,  directly  or  indirectly,  in  its 
becoming  a  component  or  otherwise 
affecting  the  characteristics  of  the 
dietary  ingredient  or  dietary 
supplement,  must  be: 

•  Authorized  for  use  as  a  food 
additive  under  section  409  of  the  act,  or 

•  Authorized  by  a  prior  sanction 
consistent  with  21  CFR  170.3(1),  or 

•  If  used  as  a  color  additive,  subject 
to  a  listing  that,  by  the  terms  of  that 
listing,  includes  the  use  in  a  dietary 
supplement,  or 

•  Generally  recognized  as  safe 
(GRAS)  for  use  in  a  dietary  ingredient  or 
dietary  supplement.  Any  claim  that  a 
substance  is  GRAS,  other  than  a  dietary 
ingredient  within  the  meaning  of 
section  201(ff)  of  the  act,  must  be 
supported  by  a  citation  to  the  agency's 
regulations  or  by  an  explanation  for  why 
there  is  general  recognition  of  safety  of 
the  use  of  the  substance  in  a  dietary 
ingredient  or  dietary  supplement,  and 

•  Must  comply  with  all  other 
applicable  statutory  and  regulatory 
requirements  under  the  act. 

Thus,  if  a  color  additive  is  used  in  a 
dietary  ingredient  or  dietary 
supplement,  it  must  be  listed  in  Title  21 
of  the  Code  of  Federal  Regulations  (CFR) 
for  use  in  food  and  the  listing  must,  by 
its  terms,  include  such  use  in  a  dietary 
supplement.  If  the  substance  is  not  a 
color  additive,  it  must  be  safe  under 
other  relevant  sections  of  the  act. 
Relevant  considerations  about  the  safety 
of  a  substance  that  may  be  used  as  an 
ingredient  (other  than  a  "dietary 
ingredient"  under  section  201(ff)  of  the 


act)  in  a  dietary  ingredient  or  a  dietaiy 
supplement  would  include  the  amounts 
of  the  substance  that  likely  would  be 
ingested,  based  on  the  amounts    ■ 
recommended  or  suggested  in  the  label, 
or  under  ordinary  conditions  of  use. 
Such  a  use  may  present  concerns  about 
the  safety  of  exposiue  to  such 
ingredient,  based  on  the  chronic  use 
suggested  or  reasonably  expected. 
Therefore,  it  is  incumbent  on  the 
manufacturer  to  use  "non-dietary 
ingredients,"  that  are  safe  and  lawful 
under  applicable  sections  of  the  act  for 
such  use. 

As  stated  previously,  ingredients  used 
in  dietary  ingredients  or  dietary 
supplements,  other  than  color  additives, 
are  required  to  be  approved  for  use  as 
a  food  additive  unless  excepted  from  the 
definition  of  a  food  additive  under 
section  201(s)  of  the  act.  For  example, 
we  approved  the  use  of  sucralose  as  a 
general  purpose  sweetener  in  food, 
which  would  include  its  use  in  a  dietary 
ingredient  or  dietary  supplement  (64  FR 
43908,  August  12, 1999).  Some  other 
current  food  additive  listings  that  would 
include  uses  in  certain  types  of  dietary 
supplements  include,  ethyl  cellulose  (21 
CFR  172.868)  as  a  component  of 
protective  coatings  for  vitamin  and 
mineral  tablets,  and  hydroxypropyl 
cellulose  (21  CFR  172.870)  as  a  binder 
and  disintegrator  in  dietary  supplement 
vitamin  or  mineral  tablets  or  wafers.  If 
you  have  questions  about  the  regulatory 
status  of  any  substances  that  you  want 
to  use  in  a  dietary  ingredient  or  a 
dietary  supplement,  you  are  encouraged 
to  contact  CFSAN's  Office  of  Food 
Additive  Safety. 

We  recognize  that  some  jngredients 
may  not  be  subject  to  section  409  of  the 
act,  food  additive  approval,  because 
they  are  GRAS  substances.  For  those 
substances  that  are  GRAS,  proposed 
§  111.35(d)(4)  would  require  the 
manufacturer  to  have  dociunentation  for 
the  basis  for  why  such  a  substance,  that 
is  not  a  "dietary  ingredient"  within  the 
meaning  of  section  20Kff)  of  the  act,  is 
approved  for  use  or  is  GRAS  for  use  in 
a  dietary  ingredient  or  dietary 
supplement. 

The  statute,  under  section  402(g)(2)  of 
the  act,  provides  that  the  Secretary  may 
by  regulation  prescribe  good 
manufacturing  practices  for  dietary 
supplements.  If  the  good  manufacturing 
practices  are  not  met,  the  dietary 
ingredient  or  dietary  supplement  would 
be  adulterated  under  section  402(g)  of 
the  act.  Under  proposed  §  111.35(d), 
substances  that  are  not  "dietary 
ingredients  "  that  are  used  in  dietary 
ingredients  and  dietary  supplements  . 
must  be  safe  and  lawful  to  comply  with 
CGMPs  for  such  products.  Thus,  these 


12196 


Federal  Register/Vol.  68,  No,  49/Thursday.  March  13,  2003/Proposed  Rules 


nondietary  ingredient  substances  must 
be  subject  to  a  food  additive  listing, 
authorized  by  a  prior  sanction,  included 
with  the  terms  of  a  color  additive 
listing,  or  listed  as  GRAS  for  such  use 
in  21  CFR  part  182  or  affirmed  as  GRAS 
for  such  use  in  21  CFR  part  184. 
Alternatively,  you  can  meet  the 
requirements  of  §  1 1 1 .35(d)  by  a 
showing  that  the  substance  is  GRAS 
within  the  meaning  of  §  170.30  (21  CFR 
170.30). 

Proposed  §  111.35(d)(4)  would  require 
that  you  have  information  in  your  files 
that  would  substantiate  the  GRAS  status 
of  any  nondietary  ingredient  substance 
that  is  not  otherwise  the  subject  of  a 
food  additive  approval,  prior  sanction, 
or  color  additive  listing.  We  believe 
that,  to  implement  the  act  in  a  way  to 
ensure  that  the  statutory  goals  are 
achieved;  that  is,  to  ensure  that  the 
manufacturer  has  the  relevant 
information  to  ensure  that  any  asserted 
GRAS  ingredient  is,  in  fact,  GRAS,  it  is 
appropriate  to  require  that  you 
maintain,  in  your  files,  the  basis  for  why 
the  nondietary  substance  you  assert  is 
GRAS  that  you  use  in  a  dietary 
ingredient  or  dietary  supplement  is,  in 
fact,  GRAS.  You  must  not  use  unsafe 
ingredients  in  your  products.  Therefore, 
you  must  have  information  on 
ingredients  that  you  intend  to  use  in  a 
dietary  ingredient  or  dietary  supplement 
to  demonstrate  that  such  ingredient  is 
safe.  Otherwise,  as  a  responsible 
manufacturer,  you  would  not  use  the 
ingredient  in  your  product. 

Therefore,  under  proposed 
§  111.35(d)(4),  for  any  claim  that  a 
nondietary  ingredient  in  a  dietary 
supplement  is  GRAS,  you  must  support 
such  claim  with  a  cite  to  a  FDA 
regulation  or  an  explanation  for  why 
there  is  general  recognition  of  the  safety 
of  the  use  of  the  substance  in  a  dietary 
ingredient  or  dietary  supplement.  If 
such  claim  is  based  on  general 
recognition  of  safety  based  on  scientific 
procedures,  the  explanation  would  be 
based  on  evidence  that  demonstrates 
that  there  is  common  knowledge  about 
the  safety  of  the  substance  throughout 
the  scientific  community  knowledgeable 
about  the  safety  of  such  substance. 
Under  §  170.30(c)(1),  if  a  substance  is 
GRAS  based  on  common  use  in  food 
prior  to  January  1,  1958,  this 
determination  must  be  based  solely  on 
food  use  of  the  substance  before  January 
1,  1958.  and  ordinarily  must  be  based 
upon  generally  available  data  and 
information.  Thus,  GRAS  based  on 
common  use  in  food  prior  to  January  1 . 
1958,  may  be  determined  without  the 
quantity  or  quality  of  scientific 
procedures  required  for  approval  of  a 
food  additive  regulation.  If  you  wish  to 


U3e  an  ingredient  based  solely  on  food 
use  of  the  substance  prior  to  January  1, 
1958,  you  would  need  to  support  a 
claim  that  the  ingredient  is  GRAS  with 
an  explanation  of  the  basis  for  why  the 
ingredient  was  in  common  use  in  a 
dietary  ingredient  or  a  dietary 
supplement  prior  to  January  1.  1958, 
and  why  that  use  provides  the  basis  for 
general  recognition  of  the  safety  of  the 
substance. 

We  will  view  any  ingredient,  that 
cannot  meet  the  standard  of  §  170.30  for 
a  GRAS  determination,  as  a  food 
additive,  and  any  dietary  ingredient  or 
dietary  supplement  that  contains  a  food 
additive  that  we  have  not  approved  for 
use  in  the  dietary  ingredient  or  dietary 
supplement  is  subject  to  regulatory 
action.  If  the  safety  of  such  ingredient  is 
not  recognized  expressly  in  an  FDA 
regulation,  you  have  the  burden  to 
explain  why  the  ingredient  is  GRAS 
under  §170.30. 

In  the  Federal  Register  of  April  17, 
1997,  we  issued  a  proposed  rule  on 
GRAS  notification  (62  FR  18938).  We 
are  currently  accepting  GRAS 
notifications  under  this  proposed  rule. 
However,  we  recognized  in  the  GRAS 
notification  proposal  (62  FR  18938  at 
18951)  that  a  failure  by  us  to  object  to 
a  GRAS  notification  is  not  equivalent  to 
a  GRAS  affirmation  of  GRAS  status  and 
we,  as  a  matter  of  discretion,  may  not 
advise  a  notifier  of  a  problem  that  we 
have  identified  that  raises  no  important 
public  health  issues.  Therefore,  if  you 
submit  a  GRAS  notification  to  us  under 
the  April  17, 1997,  proposed  rule,  our 
failure  to  object  to  your  determination 
that  an  ingredient  is  GRAS  in  a  dietary 
ingredient  or  dietary  supplement  will 
not  constitute  a  GRAS  affirmation  by  us. 
Further,  if  we  know  of  no  reason  to 
question  the  safety  and  lawfulness  of 
the  ingredient  that  is  the  subject  of  a 
GRAS  notification  and  that  is  used  in 
the  manufacture  of  a  dietary  ingredient 
or  dietary  supplement,  we  would  not 
object  to  your  reliance  on  your 
determination  that  the  use  of  the 
substance  is  GRAS.  You  could  not  use 
our  response  to  your  GRAS  notification 
as  your  basis  for  asserting  compliance 
with  the  requirements  under  proposed 
§  111.35(d)  because  an  FDA  response 
letter  to  a  GRAS  notification  is  not  the 
same  as  your  explanation,  e.g.,  a 
response  letter  does  not  provide  an 
explanation  for  why  an  ingredient  is 
GRAS.  We  encourage  any  dietary 
ingredient  or  dietary  supplement 
manufacturer  to  consult  with  us  on  any 
"nondietary  ingredient"  substance  that 
it  intends  to  use  in  such  product  to 
ascertain  whether  the  use  of  such 
ingredient  may  be  more  appropriately 


submitted  for  review  by  us  in  a  food 
additive  petition. 

Proposed  §  111.35(e)  would  require 
that  you  establish  a  specification  for  any 
point,  step,  or  stage  in  the 
manufacturing  process  where  control  is 
necessary  to  prevent  adulteration.  These 
points,  steps,  or  stages  may  include 
heating  steps,  cooling  steps,  points     ' 
where  specific  sanitation  procedures  are 
needed,  product  formulation  control 
steps,  points  where  cross  contamination 
may  occur,  and  steps  where  employee 
and  environmental  hygiene  are 
necessary  to  prevent  adulteration  of  the 
dietary  ingredient  or  dietary 
supplement.  These  specifications  are 
regulatory  specifications  and  you  would 
be  required  to  perform  testing  or 
examination  to  confirm  such  regulatory 
specifications  are  met.  We  discuss 
performing  testing  or  examination  to 
confirm  that  a  regulatory  specification  is 
met  later  in  this  document.  A  deviation 
from  such  specification  would  signify 
that  the  dietary  ingredient  or  dietary 
supplement  could  be  adulterated.  Such 
deviation  would  require  investigation 
and  a  disposition  decision  approved  by 
the  quality  control  unit  under  proposed 
§111.35(1)  (which  we  also  discuss  later 
in  this  document). 

The  proposed  rule  would  not  prevent 
you  fi-om  establishing  additional 
specifications  that  are  not  at  points, 
steps,  or  stages  where  control  is 
necessary  to  prevent  adulteration  if 
those  additional  specifications  will  help 
you  meet  your  quality  control  demands, 
but  a  failure  to  meet  those  nonregulatory 
specifications  will  not  require  that  you 
make  a  material  review  and  disposition 
decision.  In  other  words,  you  may 
establish  additional  specifications 
beyond  those  that  the  proposed  rule 
would  require,  and  a  material  review 
and  disposition  decision  would  be 
needed  only  for  those  specifications  if 
not  met,  that  are  required  under  the 
proposed  rule.  For  example,  if  you 
determine  that  a  specific  heat 
temperature  is  needed  at  a  point,  step, 
or  stage  in  the  manufacturing  process  to 
prevent  adulteration,  that  heat 
temperature  specification  is  a  general 
regulatory  specification.  If  not  met,  you 
would  need  to  make  a  material  review 
and  disposition  decision. 

In  addition,  proposed  §  111.35(e) 
identifies  certain  points,  steps,  or  stages 
where  a  regidatory  specification  is 
required.  Regulatory  specifications  are 
required  for  materials  that  you  receive, 
at  the  inprocess  stage,  and  that  you 
manufacture,  e.g.,  at  the  finished 
product  stage.  Specifically,  we  are 
proposing  to  require  that  you  establish 
specifications  at  these  control  points  for 
the  identity,  purity,  quaUty,  strength.     , 
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and  composition  of  the  components 
(upon  receipt  only)  and  for  dietary 
ingredients  or  dietary  supplements  (at 
all  of  these  control  points). 

You  may  establisn  additional 
specifications  {i.e.,  those  in  addition  to 
identity,  purity,  quality,  strength,  and 
composition)  at  these  same  control 
points.  For  example,  you  may  determine 
that  an  inprocess  specification  is 
necessary  during  the  manufacturing  - 
process  to  prevent  adulteration.  That 
inprocess  specification  would  be  a 
regulatory  specification.  Specifications 
also  are  needed  for  the  inprocess 
materials  to  ensure  that  inprocess 
materials  are  not  adulterated  by  the 
manufactxiring  process  and  are  in 
compliance  with  the  master 
manufacturing  record.  Additional 
specifications  also  may  be  needed  for 
the  finished  product  stage. 
Specifications  are  needed  for  dietary 
ingredients  and  dietary  supplements 
you  manufacture  to  ensure  that  the 
manufactiuing  process  produces  the 
correct  dietary  ingredient  or  dietary 
supplement  and  that  adulterated  and 
misbranded  dietary  supplements  do  not 
reach  the  marketplace. 

Containers  ana  closures  are  a  form  of 
packaging.  The  containers  and  closure 
or  other  packaging,  such  as  blister  pack, 
that  comes  in  contact  with  dietary 
ingredients  or  dietary  supplements  must 
not  be  reactive  or  absorptive  so  as  to 
affect  the  safety  of  the  dietary  ingredient 
or  dietary  supplement  and  must  be 
composed  of  substances  that  are 
authorized  by  the  agency  for  use  as  a 
food  additive,  the  subject  of  a  valid 
notification  under  section  409  of  the  act, 
authorized  by  a  prior  sanction  issued  by 
the  agency,  or  GRAS  for  such  use. 

Thus,  vmder  this  proposed 
requirement,  you  would  be  required  to 
establish  specifications  for  any  point, 
step,  or  sta^e  in  the  maniifactiuing 
process  where  control  is  necessary  to 
prevent  adulteration.  Specific 
specifications  that  would  be  required  for 
you  to  establish  include: 

•  The  identity,  purity,  qu^ty. 
strength,  and  composition  of 
components,  dietary  ingredients,  or 
dietary  supplements  that  you  receive; 

•  Tne  inprocess  controls  in  the 
master  manufacturing  record  where 
control  is  necessary  to  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  dietary  ingredients  or 
dietary  supplements; 

•  The  identity,  piuity,  quality, 
strength,  and  composition  of  the  dietary 
ingredient  or  dietary  supplement  that 
you  manufacture;  and 

•  The  packaging  that  may  come  in 
contact  with  dietary  ingredients  and 
dietary  supplements.  The  packaging 


must  be  safe  and  suitable  for  its 
intended  use  and  comply  with  all  other 
applicable  statutory  and  regulatory 
requirements  under  the  act  and  must 
not  be  reactive  or  absorptive  so  as  to 
affect  the  safety  of  the  dietary  ingredient 
and  dietary  supplement. 

Proposed  §  111.35(f)  would  require 
that,  for  each  point,  step,  or  stage,  for 
which  a  specification  is  established 
under  proposed  §  111.35(e),  you  must 
monitor  the  production  and  inprocess 
control  points,  steps,  or  stages  to  ensure 
that  they  meet  specifications  and  to 
detect  any  unanticipated  occurrence 
that  may  result  in  adulteration.  Regular 
monitoring  of  these  points  is  necessary 
to  ensure  that  the  product  meets  the 
specifications  imder  proposed 
§  111.35(e)  and  to  ensure  that  any  trend 
toward  loss  of  control  is  quickly 
identified.  Quick  identification  of  any 
trends  that  may  lead  to  a  deviation  from 
a  specification  could  mean  that 
adjustments  may  be  made  to  prevent  a 
deviation  from  occurring.  In  the  event 
that  a  deviation  or  imexpected 
occurrence  (such  as  leakage  fi-om  a  pipe 
onto  a  component)  dtcurs,  effective 
corrective  actions  can  be  taken  to 
remove  the  adulterated  product  from  the 

system. 

Under  proposed  §  111.35(g)  you  must 
ensure  through  testing  or  examination 
that  each  specification  that  you 
establish  under  §  111.35(e)  is  met. 
Under  §  111.35(e),  you  would  have  to 
determine  the  points,  steps,  or  stages 
where  control  is  necessary  to  prevent 
adulteration.  However,  there  are  certain 
points,  steps,  or  stages  in  proposed 
§  111.35(e)  that  we  tentatively  have 
determined  to  be  those  where  control  is 
necessary  to  prevent  adulteration. 
Specifically,  we  tentatively  have 
determined  that  such  control  points 
include  the  receipt  of  components,  ■ 
dietary  ingredients,  or  dietary 
supplements,  the  inprocess  stage  of 
maniifacturing,  and  the  finished  product 
batch  stage.  Further,  we  tentatively  have 
determined  that  at  each  of  those  control 
points,  there  need  to  be  specifications 
for  the  iden^,  purity,  quaUty,  strength, 
and  composition  of  components  (only  at 
receipt  stage  for  components),  dietary 
ingredients  and  dietary  supplements  (at 
all  of  these  control  points).  In  addition, 
we  tentatively  have  determined  that 
specifications  are  necessary  for  dietary 
ingredient  and  dietary  supplement, 
labels  and  packaging. 

llie  testing  and  examination 
requirements  in  proposed  §  111.35(g) 
would  require  that  you  conduct  a  test  or 
examination  to  ensure  that 
specifications  that  you  estabUshed  are 
met;  i.e.,  that  you  conduct  a  test  or 
examination  at  those  points,  steps,  or 


stages  in  the  manufacturing  process 
where  you  determined  that  a 
specification  is  needed  to  ensure  that 
the  specification,  in  fact,  is  met.  For 
certain  specifications  that  we  would 
require,  i.e.,  the  identity,  purity,  quality, 
strength,  and  composition  upon  receipt, 
inprocess,  and  at  the  finished  product 
batch  stage,  we  are  providing  some 
flexibility  for  testing.  To  illustrate, 
testing  or  examination  requirements  for 
specifications  that  you  establish  (e.g., 
those  other  than  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredients  or  dietary 
supplements  received;  inprocess,  or 
finished  product),  such  as  for  a 
botanical  extraction  process  that  uses  a 
specific  heat  temperature  for  spray 
drying,  you  would  be  required  to  ensure 
by  testing  or  examination  that  the 
specified  temperature  was  used.  You 
would  be  required  to  perform  such  a  test 
or  examination  at  the  inprocess  point, 
step,  or  stages  where  control  is 
necessary.  As  another  example,  if  a 
specific  temperatiu*  is  used  on  a 
finished  batch  of  dietary  ingredient  or 
dietary  supplement  as  a  heat  treatment 
to  inactivate  or  remove  objectionable 
microorganisms  that  pose  a  health 
hazard,  and  thus,  the  heat  treatment 
temperature  is  a  critical  control  point 
specification,  then  you  must  periform 
testing  or  examination  to  determine  that 
the  specific  temperature  was  used.  You 
would  be  required  to  perform  such  a  test 
on  each  finished  batch  of  dietary 
ingredient  or  dietary  supplement  that  is 
manufoctured. 

For  those  specifications  that  we 
tentatively  have  determined  are 
necessary  (identity,  purity,  quality, 
strength,  and  composition)  at  receipt, 
inprocess,  and  finished  product  stage, 
we  are  proposing  specific  testing 
requirements  that  provide  some 
flexibihty.  Under  §  111.35(g)(1),  we 
would  require  that  you  test  each 
finished  batch  of  the  dietary  ingredient 
or  dietary  supplement  produced  before 
releasing  for  distribution  to  confirm  that 
specifications  are  met  for  the  identity, 
purity,  quality,  strength,  and 
composition  intended,  provided  that 
there  are  scientifically  valid  analytical 
methods  available  to  p)erform  such       *«• 
testing.  We  recognize  that  certain  tests 
for  identity,  purity,  quaUty,  strength,  or 
composition  for  certain  finished  product 
may  not  be  available  due  to  complex 
finished  matrices  that  would  make  such 
testing  impracticable.  Further,  even 
though  there  may  not  be  a  scientifically 
vahd  analytical  method  that  you  could 
use  to  provide  you  with  the  information 
to  evaluate,  for  example,  the  identity 
and  composition  of  the  finished 
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product,  there  may  be  methods  available 
for  testing  at  the  finished  product  stage 
for  other  required  specifications  of 
purity,  quality,  and  strength.  Under 
proposed  §  111.35(g)(3),  your  quality 
control  must  document  that  a     • 
scientifically  valid  analytical  method  is 
not  available  to  perform  finished 
product  testing  for  any  one  of  the 
required  specifications  for  identity, 
purity,  quality,  strength  or  composition. 
If  your  quality  control  unit  documents 
that  a  scientifica^  valid  analytical 
method  for  testing  each  batch  of  dietary 
ingredient  or  dietary  supplement  is  not 
available  for  any  one  of  those  required 
specifications,  then  you  would  be 
required,  under  §  111.35(g)(2)(i)  and 
(g)(2)(ii)  to  test  incoming  shipment  lots 
of  components,  dietary  ingredients,  or 
dietary  supplements  for  any  such 
specification  to  determine  whether  it  is 
met  and  to  test  inprocess  for  any  such 
specification  in  accordance  with  the 
master  manufacturing  record  where 
control  is  necessary  to  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  dietary  ingredients  or 
dietary  supplements. 

Using  a  supplier  certification, 
guarantee,  or  certification  in  lieu  of 
performing  testing  on  each  shipment  lot 
of  components,  dietary  ingredients,  or 
dietary  supplements  required  in 
accordance  with  this  section  is  not 
appropriate  because  it  is  possible  that  a 
supplier's  certification  or  guarantee  may 
not  ensure  the  i,dentity,  purity,  quality, 
strength,  or  composition  of  a 
component,  dietary  ingredient  or  dietary 
supplement.  For  example,  a  supplier  of 
the  dietary  ingredient  plantain  provided 
a  "certificate  of  analysis"  indicating  that 
the  plant  material  was  plantain  powder, 
with  a  description  of  certain  of  its 
physical  characteristics  (Ref.  6).  The 
plantain  was  contaminated  with  D. 
lanata  (a  plant  that  contains  powerful 
heart  stimulants  that  can  cause  life- 
threatening  reactions  including  cardiac 
arrest,  if  ingested)  and  was  distributed 
to  at  least  150  manufacturers, 
distributors,  and  retailers.  Thus,  if  you 
do  not  perform  finished  product  testing 
under  §  111.35(g)(1)  for  identity,  purity, 
quality,  strength,  or  composition,  then 
you  would  need  to  test  for  that 
nontested  finished  product  specification 
upon  receipt  and  inprocess  as  specified 
in  the  master  manufacturing  record  to 
ensure  that  adulterated  dietary 
ingredients  or  dietary  supplements  are 
not  distributed  to  the  marketplace. 

If  you  are  able  to  perform  testing  on 
each  finished  batch  of  dietary  ingredient 
or  dietary  supplement  to  coiifirm  that 
specifications  are  met  for  the  identity, 
purity,  quality,  strength,  and 
composition  intended,  then  we  would 


recommend,  but  would  not  require,  that 
you  also  test  materials  received  for  these 
same  specifications  to  ensure  that  they 
are  the  right  ingredients  and  so  that  you 
do  not  end  up  having  to  destroy  an 
entire  batch  of  finished  product  after 
using  an  erroneous  ingredient  that  could 
have  otherwise  been  identified  earlier 
before  being  added  to  a  batch. 

For  example,  if  you  manufacture  a 
batch  of  dietary  supplements  that 
contains  only  one  single  dietary 
ingredient,  St.  John's  Wort  extract 
[Hypericum  perforatum),  and  there  are 
scientifically  valid  analytical  methods 
available  to  test  the  finished  dietary 
ingredient  or  supplement  to  confirm 
that  the  specifications  are  met  for  the 
identity,  purity,  quality,  strength,  and 
composition  intended,  then  you  must 
test  each  batch  using  such  methods.  In 
this  example,  you  would  not  be  required 
to  perform  testing  of  incoming  shipment 
lots  of  St.  John's  Wort  to  confirm 
identity,  purity,  quality,  strength,  and 
composition  to  confirm  that 
specifications  are  met  nor  would  you  be 
required  to  perform  testing  of  inprocess 
for  these  same  specifications  in 
accordance  with  the  master 
manufacturing  record.  As  discussed 
later  under  proposed  §  111.40(b)(2), 
although  testing  would  not  be  needed  at 
receipt  stage  for  identity,  purity,  quality, 
strength,  and  composition,  you  would 
be  required  under  that  section,  to 
visually  compare  the  label,  supplier's 
invoice,  guarantee,  or  certification  with 
your  purchase  order  for  consistency.  In 
another  example,  if  you  manufacture  a 
dietary  supplement  that  contains 
multiple  dietary  ingredients  (e.g.. 
Ginkgo  Biloba,  vitamin  C,  and  folic 
acid)  and  you  do  not  perform  testing  on 
the  finished  dietary  supplement  because 
there  are  not  scientifically  valid 
analytical  methods  available  to  confirm 
that  the  specifications  for  identity, 
purity,  quality,  strength,  and 
composition  are  met  for  each  dietary 
ingredient  in  the  finished  batch  mixture, 
then  you  would  be  required  to  perform 
testing  of  incoming  shipment  lots  of 
each  dietary  ingredient  to  confirm  that 
such  specifications  are  met  and  perform 
inprocess  testing  in  accordance  with  the 
master  manufacturing  record  to  ensure 
that  such  specifications  are  met.  Thus, 
the  proposed  testing  requirements 
provide  flexibility  for  testing  for 
identity,  purity,  quality,  strength,  and 
composition,  based  on  the  availability  of 
scientifically  valid  testing  methods  to 
perform  testing  on  each  batch  of  dietary 
ingredients  or  dietary  supplements. 

Proposed  §  111.35(h)  would  require 
that  you  use  an  appropriate  test  or 
examination  to  determine  whether  your 
specifications  are  met.  An  appropriate 


test  is  one  that  is  a  scientifically  valid 
analytical  method.  If  there  is  an  AOAC 
or  FDA  method  available  that  is 
appropriate  for  your  piu-pose,  you 
should  use  that  test  method.  For 
example,  if  yoiu-  dietary  supplement 
claims  to  contain  vitamin  C,  there  is  a 
specific  test  for  identifying  vitamin  C, 
and  so  proposed  §  111.35(h)  would 
require  that  you  use  that  test  (Ref.  68). 
If  an  AOAC  or  FDA  method  is  not 
available,  a  scientifically  valid 
analytical  method  is  one  that  is  based 
on  scientific  data  or  results  published 
in,  for  example,  scientific  journals, 
references,  text  books,  or  proprietary 
research.  While  there  may  not  be  an 
AOAC  or  FDA  method  available,  we  are 
not  aware  of  a  situation  where  an 
appropriate  scientifically  valid 
analytical  method  is  not  available.  You 
could  perform  the  tests  yourself  or  have 
someone  perform  these  tests  for  you. 
Proposed  §  111.35(i)  would  require 
that  you  must: 

•  Establish  corrective  action  plans  for 
use  when  an  established  specification  is 
not  met.  We  believe  that  this 
requirement  is  necessary  because  you 
may  need  to  take  corrective  action 
quickly,  and  the  best  way  to  ensure  that 
a  corrective  action  is  appropriate  is  to 
determine  the  action  in  advance.  For 
example,  if,  during  the  production  of  a 
specific  batch,  the  temperature  specified 
for  tablet  coating  drying  is  not  met,  you 
would  be  able  to  consult  the  corrective 
action  plan  to  see  whom  you  should 
contact,  what  correction  to  make,  and 
when  to  make  the  correction.  Having 
corrective  action  plans  in  place  before  a 
problem  occurs  can  help  you  deal  with 
those  problems  quickly  and  efficiently. 
As  another  example,  if  during 
production  an  operator  notes  that  too 
low  a  temperature  is  used  during  a 
tablet  coating  drying  operation,  it  would 
be  best  for  the  operator  to  have  an  action 
plan  for  immediate  implementation, 
rather  than  having  to  stop  the  drying 
process  to  wait  for  instructions  on  what 
to  do.  Quick  action  may  reduce  the 
possibility  of  diminished  changes  in 
tablet  dissolution  or  an  adulterated 
product  and  enable  you  to  avoid  having 
to  destroy  incorrect  tablets  that  are  too 
moist  or  clump  together  or  to  avoid 
recalling  a  product  because  it  settled 
into  a  clump  or  became  moldy  in  the 
container; 

•  Review  the  results  of  the 
monitoring  required  by  this  section  and 
conduct  a  material  review  of  any 
component,  dietary  ingredient,  dietary 
supplement,  packaging  or  label  for 
which  you  establish  a  specification  that 
is  not  met,  or  any  unanticipated 
occurrence  that  adulterates  or  could 
result  in  adulteration  of  the  component. 
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dietary  ingredient,  dietary  supplement, 
packaging,  or  label.  This  review  will 
reveal  whether  the  monitoring  is 
actually  being  done  and  being  done 
correctly,  and  whether  the 
specifications  are  being  met;  and 

•  Make  a  material  disposition 
decision  for  any  component,  dietary 
ingredient,  dietary  supplement, 
packaging,  or  label  if: 

1.  A  component,  dietary  ingredient, 
dietary  supplement,  packaging,  or  label 
fails  to  meet  specifications; 

2.  Any  step  established  in  the  master 
manufacturing  record  is  not  completed; 

3.  There  is  any  luianticipated 
occurrence  during  the  manufacturing 
Operations  that  adulterates  or  may  lead 
to  adulteration  of  the  component, 
dietary  ingredient,  dietary  supplement, 
packaging,  or  label;  or 

4.  Calibration  of  an  instrument  or 
control  suggests  a  problem  that  may 
have  caused  batches  of  a  dietary 
ingredient  or  dietary  supplement  to 
become  adulterated;  and 

5.  A  dietary  ingredient  or  dietary 
supplement  is  returned. 

•  Have  your  quafity  control  unit 
approve  any  material  review  and 
disposition  decision. 

You  should  review  the  public  health 
significance  of  any  deviations  fi'om 
specifications  or  of  any  unexpected 
occurrences  to  ensure  that  dietary 
ingredients  and  dietary  supplements 
that  may  have  been  affected  adversely 
by  a  deviation  do  not  enter  the 
marketplace.  A  material  review  and 
disposition  decision  would  ensure  that 
the  disruption  of  a  manufacturer's 
business  is  minimized  when  a  deviation 
does  occur.  For  example,  if  review  of  a 
dietary  supplement  formulation  does 
not  contain  the  required  identity,  purity, 
quality,  strength,  or  composition,  you 
can  take  steps  to  dispose  of  the 
formulation  before  it  is  packaged  and 
labeled.  If  the  monitoring  records  are 
not  reviewed,  a  dietary  supplement 
made  with  a  deficient  formulation  may 
be  placed  on  the  market,  and  a  costly 
and  embarrassing  recall  may  be 
necessary. 

Proposed  §  111.35(i)(4)  would  require 
that  for  any  deviation  or  unanticipated 
occurrence  which  resulted  in  or  could 
lead  to  adulteration  of  the  component, 
dietary  ingredient,  dietary  supplement, 
packaging,  or  label,  the  proposal  would 
require  that  you  reject  the  component, 
dietary  ingredient,  dietary  supplement, 
packaging,  or  label,  unless  the  quality 
control  unit  determines  that  inprocess 
adjustments  are  possible  to  correct  the 
deviation  or  occurrence.  You  would  be 
able  to  reprocess  a  rejected  component, 
dietary  ingredient,  or  dietary 
supplement  if  the  quality  control  unit 


approves  such  reprocessing.  However, 
the  proposal  states  that  you  must  npt 
reprocess  any  component,  dietary 
ingredient  or  dietary  supplement  if  it  is 
rejected  because  of  contamination  with 
microorganisms  or  other  contaminants, 
such  as  heavy  metals.  We  propose  to 
prohibit  reprocessing  in  such  cases 
because  it  is  unlikely  that  reprocessing 
will  eliminate  such  forms  of 
contamination  or  will  eliminate  such 
contamination  without  adversely 
affecting  the  component,  dietary 
ingredient,  or  dietary  supplement. 

Proposed  §  111.35(i)(5)  would  require 
that  this  review  be  conducted  by  an 
individual  fixim  the  quality  control  unit. 
This  is  necessary  to  ensure  that  the 
review  is  conducted  by  a  person  who  is 
qualified  by  training  and  experience  to 
conduct  such  reviews  and  who 
understands  the  production  and 
inprocess  control  system,  understands 
the  significance  of  a  processing 
deviation,  and  knows  how  to  respond  to 
a  deviation.  This  will  ensure  that  the 
review  that  is  conducted  and  the 
response  to  any  deviation  is 
appropriate.  The  requirements  of  this 
section  do  not  mean  that  the 
manufacturer  needs  a  large  number  of 
employees. 

Proposed  §  111.35(j)  would  require 
the  person  who  conducts  the  material 
review  and  makes  the  disposition 
decision  to  document,  at  the  time  of 
performance,  every  material  review  and 
disposition  decision  in  proposed 
§111.35(1).  The  documentation  must  be 
included  in  the  batch  production 
record.  Proposed  §  111.35(j)  would 
require  this  documentation  to: 

•  Identify  the  specific  deviation  from 
the  specification  or  the  luianticipated 
occurrence; 

•  Describe  your  investigation  into  the 
cause  of  the  deviation  from  the 
specification  or  the  unanticipated 
occurrence; 

•  Evaluate  whether  or  not  the 
deviation  from  the  specification  or 
unanticipated  occurrence  has  resulted 
in  or  could  lead  to  adulteration; 

•  Identify  the  action(s)  taken  to 
correct  and  prevent  a  recurrence  of  the 
deviation  or  the  unanticipated 
occurrence;  and 

•  Discuss  what  you  did  with  the 
component,  dietary  ingredient,  dietary 
supplement,  packaging,  or  label.  For 
example,  did  you  segregate  the 
component?  Did  you  quarantine  it  until 
the  quality  control  unit  decided  whether 
it  should  be  returned  to  its  supplier, 
reprocessed,  or  destroyed? 

Proposed  §  111. 35 (k)  would  require 
that  you  test  or  examine  components, 
dietary  ingredients,  and  dietary 
supplements  for  those  types  of 


contamination  that  may  adulterate  or. 
may  lead  to  adulteration. 

tlie  proposal  also  would  require  that 
you  use  an  appropriate  scientifically 
valid  methodology  for  the  test  or 
examination.  We  discuss  analytical 
methods  in  more  detail  elsewhere  in 
this  document  in  our  discussion  of 
laboratory  operations,  proposed 
§  111.60.  The  types  of  contamination 
covered  by  propo^  §  111.35(k) 
include,  but  are  not  limited  to,  the 
following: 

•  Filth,  insects,  or  other  extraneous 
material; 

•  Microorganisms;  and 

•  Toxic  siJDstances. . 

Under  this  proposed  requirement,  you 
must  test  or  examine  for  those  types  of 
contamination  that  may  adulterate  or 
may  lead  to  adulteration.  The  words, 
"for  those  types  of  contamination  that 
may  adulterate  or  may  lead  to 
adulteration,"  at  least  in  part,  mean  that 
you  must  test  a  botanical  for  filth  and 
microorganisms  of  public  health 
significance.  For  example,  it  is  highly 
likely  or  certain  that  botanical 
components  would  be  contaminated 
with  filth  and  imdesirable 
microorganisms  of  public  health 
significance  based  on  the  areas  in  which 
they  are  harvested.  Therefore,  it  would 
be  inappropriate  if  you  did  not  test 
botanical  components  for  filth  and 
microorganisms.  The  types  of  tests  and 
when  to  test  would  be  left  to  your 
discretion.  The  proposed  rule  would  not 
specify  any  particular  test  or 
examination,  so  you  would  be  able  to 
decide  on  the  appropriate  methods  for 
testing  or  examination  that  are  suited  to 
your  components,  dietary  ingredients, 
and  dietary  supplements. 

Contamination  also  can  create 
conditions  that  promote  further 
contamination  by  other  organisms.  For 
example,  contamination  resulting  from 
possible  fungal  growth  on  a  botanical 
component  can  provide  the 
environment  for  mycotoxin  production, 
especially  aflatoxin  (Refs.  63  and  64). 
Therefore,  if  a  toxic  substance  is  a  type 
of  contamination  that  may  adulterate  or 
lead  to  adulteration  of  the  dietar>' 
ingredient  or  dietary  supplement,  you 
must  perform  an  appropriate  test  to 
detect  the  toxic  substance. 

In  other  cases,  a  certain  amount  of 
micro  flora  on  a  botanical  may  be 
unavoidable.  For  example,  some 
botanical  components  always  will 
contain  a  certain  number  of 
microorganisms  that  live  on  the  plant  or 
come  from  other  organisms  (micro  flora) 
on  the  plant.  Processing  these 
components  may  destroy  a  substantial 
number  of  the  microorganisms,  but 
some  may  survive  processing  (Ref.  65). 
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Therefore,  for  natiiral  products  it  may  be 
appropriate  to  perform  tests  of  finished 
product  to  confirm  that,  of  the 
microorganisms  present,  those  of  public 
health  significance  did  not  sim^ive 
processing  and  those  that  remain  that 
are  not  of  public  health  significance  do 
not  contaminate  the  dietary  ingredient 
or  dietary  supplement. 

Although  the  proposal  does  not 
specify  microbial  limits  for  undesirable 
microorganisms,  other  non-FDA  sources 
have  established  acceptable,  general 
limits  of  microbial  levels  for  dietary 
ingredients  and  dietary  supplements 
(Refs.  66  and  67).  These  often  include 
limits  for  total  aerobic  microbial  count, 
which  ranges  from  10*  to  10^  per  g, 
depending  on  source  and  nature  of 
components;  a  total  combined  yeast  and 
molds  count,  which  can  range  firom  10-^ 
to  10'  per  g,  again  depending  on  source 
and  nature  of  components;  and  the 
absence  of  Salmonella  species,  E.  coli 
and  Staphylococcus  aureus.  We 
establish  microbial  limits  for 
undesirable  microorganisms  based  on 
scientific  information  such  as  literatiue 
surveys  and  laboratory  analyses.  At  this 
time,  however,  we  do  not  have 
sufficient  information  to  support 
establishing  microbial  limits  for 
undesirable  microorganisms  for  dietary 
ingredients.  Therefore,  the  proposed 
rule  does  not  establish  microbial  limits 
for  dietary  ingredients.  However,  you 
must  be  aware  of  potential 
contamination,  regardless  of  whether  it 
is  due  to  filth,  insects,  microorganisihs, 
or  toxins,  and  you  must  test  or  examine 
as  appropriate  components,  dietary 
ingredients,  or  dietary  supplements  for 
those  types  of  contamination  that  may 
adulterate  or  may  lead  to  adulteration. 
Proposed  §  111.35(1)  would  explain 
that  the  tests  you  use  to  determine 
whether  your  components,  dietary 
ingredients,  and  dietary  supplements 
meet  specifications  must  include  at  least 
one  of  the  following  tests:  Gross 
organoleptic  analysis,  microscopic 
analysis,  chemical  analysis,  or  other 
appropriate  test.  These  tests  may  vary  in 
detail  or  complexity  depending  on  the 
purposes  of  the  test  and  the  material 
being  tested.  For  example,  if  your 
component  is  raw  cranberries,  and  you 
are  trying  to  verify  that  a  shipment  of 
red  berries  consists  of  raw  cranberries, 
an  organoleptic  (visual  test)  may  be 
sufficient  (assuming  that  you  recognize 
cranberries).  However,  if  your 
component  is  a  chemical  substance,  and 
you  are  trying  to  verify  that  a  shipment 
of  bulk  powder  is  that  chemical 
substance,  chemical  analysis  may  be 
more  appropriate  than  an  organoleptic 
analysis. 


Proposed  §  111.35(m)  would  reqmre 
that  you  must  record  the  results  of  all 
testing  and  examinations  performed  in 
accordance  with  this  section.  If  a  test  or 
examination  is  performed  on  a 
production  batch,  you  must  record  the 
test  or  examination  result  in  the  batch 
production  record  in  accordance  with 
§  111.50(c)(10).  Your  records  must 
document  whether  the  testing  and 
examination  demonstrates  that 
specifications  are  met. 

Proposed  §  111.35(n)  would  require 
for  any  specification  that  is  not  met,  that 
you  must  conduct  a  material  review  and 
disposition  decision  under  §111.35(1). 

Proposed  §  111.35(o)  would  require 
that  you  make  and  retain  records,  in 
accordance  with  proposed  §  111.125,  to 
ensure  that  you  follow  the  requirements 
of  this  section.  The  proposal  would 
require  these  records  to  include,  but 
would  not  limit  them  to: 

•  The  specifications  established; 

•  The  actual  results  obtained  during 
the  monitoring  operation; 

•  Any  deviation  from  specifications 
and  any  unanticipated  occurrences; 

•  Any  corrective  actions  taken; 

•  The  disposition  decisions  and 
foUowup;  and 

•  The  identity  of  the  individual 
qualified  by  training  and  experience 
who  investigated  any  deviation  from 
specifications  or  imanticipated 
occurrence  and  the  identity  of  the 
individual  from  the  quality  control  unit 
who  reviewed  the  results  of  that 
investigation. 

These  records  would  enable  you  to 
show,  and  for  us  to  determine,  your 
compliance  with  proposed  §  111.35.  We 
generally  determine  CGMP  compliance 
by  conducting  inspections,  so  records 
play  an  important  role  during  those 
inspections  in  determining  CGMP 
compliance. 

2.  What  Requirements  Apply  to  Quality 
ConUtjl?  (Proposed  §  111.37) 

Proposed  §  111.37(a)  would  require 
that  you  use  a  quality  control  unit  to 
ensure  that  your  manufacturing, 
packaging,  label,  and  holding  operations 
in  the  production  of  dietary  ingredients 
and  dietary  supplements  are  performed 
in  a  manner  that  prevents  adulteration 
and  misbranding,  including  ensuring 
that  dietary  ingredients  and  dietary 
supplements  meet  specifications  for 
identity,  purity,  quality,  strength,  and 
composition.  This  requirement  does  not 
mean  that  the  manufacturer  needs  a 
large  number  of  employees.  The 
manufacturing  process  for  an  ingredient 
or  a  dietary  supplement  can  be  a 
sophisticated  process,  and  all 
organizational  units  that  are  involved  in 
critical  formulation  and  manufacturing 


steps,  such  as  production,  engineering, 
research,  and  regulatory  affairs,  may  be 
included  in  quality  control  functions. 
Proposed  §  111.37(b)  would  require 
that  your  quality  control  unit  must  do 
the  following: 

•  Approve  or  reject  all  process, 
procediues,  specifications,  controls, 
tests,  and  examinations,  and  deviations 
from  or  modifications  to  them  that  may 
afi^ect  the  identity,  purity,  quality, 
strength,  and  composition  of  a  dietary 
ingredient  or  dietary  supplement; 

•  Determine  whether  all  components, 
dietary  ingredients,  dietary 
supplements,  packaging,  and  labels 
conform  to  their  specifications; 

•  Approve  or  reject  all  components, 
dietary  ingredients,  dietary 
supplements,  packaging,  and  labels; 

•  Review  and  approve  all  master 
manufacturing  records  and  all 
modifications  to  the  master 
manufactviring  records; 

•  Review  and  approve  all  batch 
production-related  records  which 
include,  but  are  not  limited  to,  cross- 
referencing  receiving  and  batch 
production  records,  approval  of  a 
material  review  and  disposition 
decision,  approval  for  reprocessing,  and 
approval  for  releasing  for  distribution. 
Cross-referencing  receiving  and  batch 
production  records  means  that  the 
quality  control  unit  must  verify  that  the 
batch  record  includes  certain 
dociunentation  of  the  receiving  records 
for  the  components  and  dietary 
ingredients  such  as  the  luiique  identifier 
assigned  to  the  shipment  lot  of 
components,  testing  results,*  a  material 
review  and  disposition  decision,  if 
conducted,  and  approval  for  use  by  the 
quality  control  imit. 

•  Review  and  approve  all  processes 
for  calibrating  instruments  or  controls; 

•  Review  3l  records  for  calibration  of 
instnunents,  apparatus,  gauges,  and 
recording  devices; 

•  Review  all  records  for  equipment 
calibrations,  inspections,  and  checks; 

•  Review  and  approve  all  laboratory 
control  processes  and  testing  results; 

•  Review  and  approve  all  packaging 
and  label  records  which  include,  but  are 
not  limited  to,  cross-referencing 
receiving  and  batch  production  records, 
approval  for  repackaging  and  relabeling, 
and  approval  for  releasing  for 
distribution; 

•  Collect  representative  samples  of: 
1.  Each  shipment  lot  of  components, 

dietary  ingredients,  dietary 
supplements,  packaging,  and  labels 
received  for  testing  or  examination,  as 
needed,  to  determine  whether  the 
component,  dietary  ingredient,  dietary 
supplement,  packaging,  or  labels  meet 
specifications  before  use  or  for  testing, 
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as  needed,  in  consumer  complaint 
investigations; 

2.  Inprocess  materials  at  points,  steps, 
or  stages,  in  the  manufacturing  process 
as  specified  in  the  master  manufactiuing 
record  where  control  is  necessary  to 
ensure  the  identity,  purity,  quality, 
strength,  and  composition  of  dietary 
ingredients  or  dietary  supplements; 

3.  Each  batch  of  dietary  ingredient  or 
dietary  supplement  that  is 
manufactiued  to  determine,  before  you 
release  it  for  distribution,  whether  it 
meets  its  specifications  for  identity, 
purity,  quality,  strength,  and 
composition;  and 

4.  Each  batch  of  packaged  and  labeled 
dietary  ingredients  or  dietary 
supplements  to  determine  that  you  used 
the  packaging  specified  in  the  master 
manufacturing  record  and  applied  the 
label  specified  in  the  master 
manufacturing  record; 

•  Review  and  approve  all  material 
review  and  dispostion  decisions;  and 

•  Collect  representative  reserve 
samples  of  each  shipment  lot  of 
components,  dietary  ingredients,  and 
dietary  supplements  and  each  batch  of 
dietary  ingredient  or  dietary 
supplement.  The  proposal  would 
require  that  you  keep  the  reserve 
samples  for  3  years  from  the  date  of 
manufacture  for  use  in  appropriate 
investigations,  such  as,  consumer 
complaint  investigations  to  determine, 
for  example,  whether  the  dietary 
ingredient  or  dietary  supplement 
associated  with  a  consumer  complaint 
failed  to  meet  any  of  its  specifications 
for  identity,  piuity,  quality,  strength, 
and  composition.  We  tentatively  decide 
to  require  that  you  keep  reserve  samples 
for  3  years  because  we  believe  that  3 
years  would  be  a  reasonable  time  period 
beyond  the  date  of  manufacture  for 
appropriate  foUowup  of  consumer 
complaints  received  during  the 
marketing  period.  Because  we  have  not 
proposed  requirements  for  expfration 
dating  of  dietary  supplements,  we 
tentatively  conclude  that  the  date  of 
memufacture  is  an  appropriate  starting 
time  for  the  retention  period.  This 
requirement  in  proposed  §  111.37(b)(ll) 
also  would  require  that  the  reserve 
samples  be  identified  with  the  batch  or 
lot  number  and  consist  of  at  least  tvdce 
the  quantity  necessary  for  tests; 

•  Perform  appropriate  tests  and/or 
examinations  of: 

1.  Components,  dietary  ingredients, 
dietary  supplements,  packaging,  and 
labels  received  to  ensiue  that  they  meet 
specifications; 

2.  Dietary  ingredient  and  dietary 
supplement  batch  production  at  points, 
steps,  or  stages  identified  in  the  master 


manufacturing  record  where  control  is 
necessary  to  prevent  adulteration; 

3.  Dietary  ingredients  and  dietary 
supplements  that  you  manufacture  to 
ensure  that  they  meet  specifications; 
and 

4.  Packaged  and  labeled  dietary 
ingredients  and  dietary  supplements  to 
ensure  that  you  used  the  packaging 
specified  in  the  master  manufacturing 
record  and  you  applied  the  label 
specified  in  the  master  manufacturing 
record; 

•  Review  and  approve  all  material 
review  and  disposition  decisions;  and 

•  Approve  the  reprocessing  or 
distribution  of  returned  dietary 
ingredients  or  dietary  supplements. 

Proposed  §  111.37  would  impose 
duties  on  your  quality  confrol  unit  that 
are  necessary  to  the  quality  control  unit. 
The  duties  proposed  in  §  111.37  are 
important  in  any  CGMP  standards  to 
ensure  that  the  dietary  ingredient  or 
dietary  supplement  manufactured  has 
the  identi^,  purity,  quality,  strength, 
and  composition  intended.  If  a  quality 
control  unit  did  not  do,  that  is,  lacked 
the  responsibility  and  authority  to  do, 
the  actions  described  in  proposed 
§  111.37,  coordination  between  various 
parts  of  your  manufacturing,  packaging, 
or  holding  operation  might  become 
haphazard  and  the  product  could  be 
adulterated.  For  example,  if  yoiu  quality 
control  unit  did  not  make  decisions 
concerning  use  of  components,  dietary 
ingredients,  and  dietary  supplements 
you  receive,  you  could  use  the  wrong 
component,  or  a  contaminated 
component  in  manufacturing  a  dietary 
ingredient  or  dietary  supplement.  If 
your  quality  control  unit  makes 
decisions  concerning  releasing  dietary 
ingredients  and  dietary  supplements  for 
distribution,  it  will  prevent  you  from 
releasing  for  distribution  an  adulterated 
dietary  ingredient  or  dietary  supplement 
before  the  necessary  tests  results 
confirm  that  the  dietary  ingredient  or 
dietary  supplement  meets  specifications 
for  identity,  purity^  quality,  strength, 
and  composition. 

Your  quality  control  unit  must 
document,  at  the  time  of  performance, 
that  it  performed  the  review,  approval, 
or  rejection  requirements  established  in 
accordance  with  proposed  §  111.37  by 
recording  the  date  when  the  review, 
approval,  or  rejection  and  requirement 
was  performed,  and  the  signature  of  the 
person  performing  the  requirement.  As 
we  explained  elsewhere  in  this 
document,  one  of  the  ways  we 
determine  compliance  with  CGMP's  is 
by  conducting  inspections,  so  records 
enable  you  to  show,  and  for  us  to 
determine,  compliance  with  CGMP's. 
We  invite  comment  on  whether  we 


should  require,  in  a  final  rule,  written 
procedures  for  the  quality  control  unit 
duties  required  in  §  111.37.  If  comments 
assert  that  written  procedures  are 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensiue  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  in^«dient  or 
dietary  supplement. 

3.  What  Requirements  Apply  to 
Components,  Dietary  Ingredients, 
Dietary  Supplements,  Packaging,  and 
Labels  You  Receive?  (Proposed  §  111.40) 

Proposed  §  111.40  would  establish 
requirements  to  ensure  that  the 
components,  dietary  ingredients,  dietary 
supplement,  packaging,  and  labels  you 
receive  are,  in  fact,  what  you  ordered. 
We  are  proposing  these  requirements 
because  receiving  the  wrong  materials 
can  lead  to  mixups  or  the  use  of  wrong 
materials  and  this  could  result  in  the 
manufacture  of  an  adulterated  and 
misbranded  dietary  ingredient  or  diet^y 
supplement. 

Proposed  §  111.40(a)(1)  and  {a)(2) 
would  apply  to  components,  dietary 
ingredients,  or  dietary  supplements  you 
receive,  and  would  require  that  you: 

•  Visually  examine  each  container  or 
grouping  of  containers  in  a  shipment  for 
appropriate  content  label,  container 
damage,  or  broken  seals  to  determine 
whether  the  container's  condition  has 
resulted  in  contamination  or 
deterioration  of  the  components,  dietary 
ingredients,  or  dietary  supplements; 

•  Visually  examine  the  supplier's 
invoice,  guarantee,  or  certification  to 
ensure  that  the  components,  dietary 
ingredients,  or  dietary  supplements  are 
consistent  v«dth  yoiu  purchase  order  and 
perform  testing,  as  needed,  imder 
proposed  §  111.35(g),  to  determine 
whether  specifications  are  met. 

We  state  in  proposed  §  111.40(a)(2) 
that  you  must  perform  testing  "as 
needed."  This  flexibility  is  necessary, 
given  the  proposed  testing  scheme  in 
§  111.35(g).  As  previously  discussed  in 
proposed  §  111.35(e),  you  must  establish 
specifications  for  any  points,  steps,  or 
stages  in  the  manufactiuing  process 
wher9<:ontrol  is  necessary  to  prevent 
adulteration.  In  addition,  we  propose  to 
require,  under  §  111.35(e),  certain 
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.specifications,  i.e..  identity,  purity, 
quality,  strength,  and  composition,  for 
components,  dietary  ingredients,  and 
dietary  supplements  upon  receipt. 
However,  in  §  111.35(g).  we  are 
proposing  to  provide  some  flexibility  for 
when  testing  is  required  for  the  identity, 
purity,  quality,  strength,  and 
composition  specifications.  Specifically, 
if  you  perform  finished  product  testing 
under  §  111.35{g){l)  for  identity,  purity, 
quality,  strength,  and  composition,  then 
under  §  111.40(a)(2)  we  would  require 
that  you  visually  compare  the  supplier's 
invoice,  guarantee,  or  certification  with 
your  purchase  order  to  confirm 
consistency  between  your  order  and  the 
supplier's  invoice,  guarantee,  or 
certification.  You  would  not  need  to  do 
testing  upon  receipt.  That  is  why  we 
have  added  language  to  §  111.40(a)(2) 
that  states,  "and  perform  testing,  as 
needed,  to  determine  whether 
specifications  are  met."  Alternatively, 
for  specifications  that  you  establish 
(e.g.,  other  than  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
components,  dietary  ingredients  or 
dietary  supplements  received),  such  as 
for  a  holding  temperature  necessary 
during  transportation  to  your  physical 
plant  to  avoid  adulteration,  you  would 
be  required  to  ensure  by  testing  or 
examination  that  the  specified    . 
temperature  was  used. 

If  you  do  not  perform  finished 
product  testing  under  §  111.35(g)(1)  for 
identity,  purity,  quality,  strength,  or 
composition,  then  you  would  need  to 
test  for  that  nontested  finished  product 
specification  upon  receipt.  In  that  case, 
testing  would  be  needed  under  both 
proposed  §§  111.35(g)(2)  and 
111.40(a)(2).  You  still  would  need  to 
visually  compare  the  supplier's  invoice, 
guarantee,  or  certification  with  your 
purchase  order  to  confirm  consistency 
between  your  order  and  the  supplier's 
invoice,  guarantee,  or  certification. 

Thus,  for  those  specifications  of 
identity,  purity,  quality,  strength,  or 
composition  for  which  your  quality 
control  unit  determines  that  you  cannot 
test  for  at  the  finished  product  stage 
(because  there  are  no  available 
scientifically  valid  methods),  then  you 
would  be  required,  under 
§  111.35(g)(2)(i)  to  test  incoming 
shipment  lots  of  components,  dietary 
ingredients,  or  dietary  supplements  for 
any  such  specification  to  determine 
whether  it  is  met,  and  such  a  test  also 
would  be  considered  to  be  necessary 
under  §  111.40(a)(2).  As  discussed 
earlier,  you  may  not  rely  on  a  supplier's 
certification  or  guaranty  in  lieu  of 'Mich 
testing,  and  in  addition  to  such  testing, 
still  would  need  to  visually  examine  the 


supplier's  invoice,  guarantee,  or 
certification. 

Under  §  111.40(b)(3>through  (b)(5), 
we  would  require  that  you: 

•  Quarantine  components,  dietary 
ingredients,  or  dietary  supplements 
until  your  quality  control  unit  reviews 
the  supplier's  invoice,  guarantee,  or 
certification  and  performs  testing,  as 
needed  under  proposed  §  111.35(g),  of  a 
representative  sample  to  determine  that 
specifications  are  met.  These  are  the 
specifications  that  you  would  set  in 
accordance  with  proposed  §  111.35(e) 
and  appropriate  tests  or  examinations 
used  in  accordance  with  proposed 

§  111.35(g)  for  materials  that  you 
receive.  If  specifications  are  not  met, 
proposed  §  111.40(a)(3)  would  require 
that  you  conduct  a  material  review  and 
make  a  disposition  decision.  Your 
quality  control  unit  must  approve  and 
release  the  components,  dietary 
ingredients,  and  dietary  supplements 
from  quarantine  before  you  use  them; 

•  Identify  each  lot  of  components, 
dietary  ingredients,  or  dietary 
supplements  in  a  shipment  in  a  manner 
that  allows  you  to  trace  the  shipment  to 
the  supplier,  the  date  received,  the 
name  of  the  component  or  dietary 
supplement,  and  the  status  [e.g., 
quarantined,  approved,  or  rejected)  and 
to  trace  the  shipment  lot  to  the  dietary 
ingredient  or  dietary  supplement 
manufactured  and  distributed.  You 
must  use  this  imique  identifier 
whenever  you  record  the  disposition  of 
each  shipment  lot  received.  Using  a 
unique  identifier  throughout  the 
manufacturing  process  will  make  it 
possible  to  track  and  account  for 
components,  dietary  ingredients,  and 
dietary  supplements  you  receive  and  is 
necessary  to  conduct  investigations  of 
consumer  complaints;  and 

•  Hold  components,  dietary 
ingredients,  or  dietary  supplements 
under  conditions  that  will  protect 
against  contamination,  deterioration, 
and  avoid  mixups.  For  example,  you 
must  segregate  components  that  your 
quality  control  unit  has  not  released  for 
use  from  those  components  that  have 
been  released  for  use.  This  provision 
would  require  that  you  refrigerate 
components  that  are  subject  to 
contamination  or  deterioration  without 
such  refrigeration  or  that  otherwise 
require  storage  at  a  certain  temperature. 

Proposed  §  111.40(b)  would  apply  to 
packaging  and  labels  you  receive  and 
would  require  that  you: 

•  Visually  examine  each  container  or 
grouping  of  containers  in  a  shipment  for 
appropriate  content  labels,  container 
damage,  or  broken  seals  to  determine 
whether  the  container's  condition  has 
resulted  in  contamination  or 


deterioration  of  the  packaging  and 
labels; 

•  Quarantine  packaging  and  labels 
until  yoiu-  quality  control  unit  tests  or 
examines  a  representative  sample  to 
determine  that  specifications  are  met. 
You  must  conduct  at  least  a  visual 
identification  on  the  containers  and 
closures.  If  specifications  are  not  met, 
the  proposal  would  require  that  you 
conduct  a  material  review  and  make  a 
disposition  decision  and  also  require 
your  quality  control  unit  to  approve  and 
release  packaging  and  labels  from 
quarantine  before  you  use  them; 

•  Identify  each  shipment  lot  of 
packaging  and  labels  in  a  manner  that 
allows  you  to  trace  the  shipment  lot  to 
the  supplier,  the  date  received,  the 
name  of  the  packaging  and  label,  and 
the  status  (e.g.,  quarantined,  approved, 
or  rejected)  amd  to  trace  the  shipment  lot 
to  the  dietary  ingredient  or  dietary 
supplement  manufactured  and 
distributed.  Like  proposed 

§  111.40(a)(4),  proposed  §111. 40(b)(3) 
would  require  that  you  use  this  unique 
identifier  whenever  you  record  the 
disposition  of  each  shipment  lot 
received;  and 

•  Hold  packaging  and  labels  under 
conditions  that  will  protect  against 
contamination  and  deterioration  and 
avoid  mixups. 

Proposed  §  111.40(c)  deals  with 
written  documentation  and  records. 
Proposed  §  111.40(c)(1)  would  require 
that  the  person  who  performs  the 
requirements  established  in  accordance 
with  this  section  to  document,  at  the 
time  of  performance,  that  he  or  she 
performed  the  requirements.  The 
documentation  would  have  to  include, 
but  not  be  limited  to,  the  date  that  the 
requirement  was  performed;  the . 
signatiue  of  the  person  performing  the 
requirement;  any  test  results;  and  any 
material  review  and  disposition 
decision  conducted,  and  the  disposition 
of  any  rejected  material. 

Proposed  §  111.40(c)(2)  would  require 
that  you  keep  component,  dietary 
supplement,  packaging,  and  label 
receiving  records  in  accordance  with 
proposed  §  111.125.  These  records  are 
necessary  to  be  able  to  determine  the 
source  of  the  component,  dietary 
ingredient,  dietary  supplement, 
packaging,  and  labels,  so  that  if 
adulteration  of  dietary  ingredient  or 
dietary  supplement  occurs,  the  records 
will  show  the  source  of  the  material  so 
that  its  use  can  be  stopped.  In  addition, 
the  records  will  show  the  basis  on 
which  each  component,  dietary 
ingredient,  dietary  supplement, 
packaging,  or  label  was  released  for  use 
in  dietary  ingredient  or  dietary 
supplement  production.  These  records 
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are  necessary  to  demonstrate 
compliance  with  the  CX^MP  and  quality 
control  procediues. 

We  invite  comment  on  whether  we 
should  require,  in  a  final  rule,  that  you 
establish  and  follow  written  procedures 
that  implement  proposed  §  111.40(a) 
and  (b).  If  comments  assert  that  written 
procediues  are  necessary,  comments 
should  include  an  explanation  of  why 
the  requirement  is  necessary  to  prevent 
adulteration  including  how  such  a 
requirement  would  ensure  the  identity, 
purity,  quahty,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  Conversely,  if 
comments  assert  that  written  procedures 
are  not  necessary,  comments  should 
include  an  explanation  of  why  the 
requirement  is  not  necessary  including 
how,  in  the  absence  of  the  requirement, 
one  can  prevent  adulteration  and  ensure 
the  identity,  purity,  quality,  strength, 
and  composition  of  the  dietary 
ingredient  or  dietary  supplement. 

4.  What  Requirements  Apply  to 
Establishing  a  Master  Manufacturing 
Record?  (Proposed  §  111.45) 

Proposed  §  111.45  would  require  that 
you  prepare  and  follow  a  written  master 
manufacturing  record  for  each  type  of 
dietary  ingredient  or  dietary  supplement 
that  you  manufacture  and  for  each  batch 
size  to  ensure  uniformity  from  batch  to 
batch.  A  master  manufacturing  record  is 
analogous  to  a  recipe  that  sets  forth  the 
ingredients  to  use.  the  amounts  of 
ingredients  to  use,  the  tests  to  perform, 
and  the  instructions  for  preparing  the 
amoimt  the  recipe  calls  for,  e.g.,  250  mg, 
500  mg,  vitamin  C.  This  master 
manufacturing  record  helps  ensure  that 
you  manufacture  each  ingredient  or 
dietary  supplement  in  a  consistent  and 
uniform  manner.  If  you  neglect  to  follow 
the  master  manufacturing  record,  you 
would  not  add  all  of  the  necessary 
components  in  the  appropriate  strength 
or  amount,  and  this  would  result  in  an 
adulterated  ingredient  or  dietary 
supplement. 

Therefore,  proposed  §  111.45(a)  is 
necessary  to  ensiue  that  you  prepare 
and  follow  a  written  master 
manufacturing  record  for  each  type  of 
dietary  ingredient  or  dietary  supplement 
to  ensure  that  all  the  necessary 
components  as  specified,  and  in  the 
amounts  specified,  are  used  to 
manufacture  each  batch  to  ensure 
uniformity  from  batch  to  batch  and  to 
ensure  that  the  dietary  ingredient  or 
dietary  supplement  is  not  adulterated. 
Proposed  §  111.45(a)(1)  and  (a)(2) 
describe  the  proposed  contents  of  the 
master  manufactiiring  record-  The 
master  manufacturing  record  would 
identify  specifications  for  the  points, 


steps,  or  stages  in  the  master 
manufacturing  record  where  conbrol  is 
necessary  to  prevent  adulteration,  and 
establish  controls  and  procediues  to 
ensure  that  each  batch  of  dietary 
ingredient  or  dietary  supplement 
manufactured  meets  those 
specifications.  For  example,  assume  that 
your  manufacturing  process  blends 
various  ingredients  in  order  to  make  a 
dietary  supplement.  Under  proposed 
§  111.45(a).  yoiu  master  manufacturing 
record  would  establish  controls  to  look 
at  specific  steps  in  the  manufactiuing 
process  and  evaluate  the  blends  for 
specific  ingredients  to  ensure  that  you 
added  the  correct  ingredients  at  the 
correct  amounts  or  concentrations  that 
meet  your  specifications  before  the 
blend  proceeds  to  the  next 
manufactiu-ing  step,  in  accordance  with 
the  master  production  record. 
Throughout  the  manufactiu'ing  process, 
you  would  evaluate,  as  necessary,  any 
points,  steps,  or  stages  where  control  is 
necessary  to  prevent  adulteration  to 
ensure  that  specifications  established 
for  those  points,  steps,  or  stages  are  met. 
Proposed  §  111.45(b)  would  estabUsh 
additional  requirements  for  the  master 
manufecturing  record.  These  proposed 
requirements  would  include: 

•  The  name  of  the  dietary  ingredient 
or  dietary  supplement  to  be 
manufactured  and  the  strength, 
concentration,  weight,  or  measure  of 
each  dietary  ingredient  for  each  batch 
size.  For  example,  assiune  you  have  a 
million  tablet  batch  size  of  a  vitamin  C 
product  in  250  mg  tablets  and  that  the 
only  other  ingredients  in  yoiu-  product 
are  starch,  microcrystalline  cellulose, 
and  dicalcium  phosphate.  Under 
proposed  §  111.45(b)(1),  your  master 
manufacturing  record  would  state, 
"Vitamin  C  250  mg,  1,000,000  tablets"; 

•  A  complete  list  of  components  to  be 
used.  Again,  to  continue  using  the 
example  immediately  above,  for 
proposed  §  111.45(b)(2),  the  master 
manufacturing  record  also  would  show 
that  you  used  starch,  microcrystalline 
cellulose,  and  dicalcium  phosphate  in 
the  product; 

•  An  accurate  statement  of  the  weight 
or  measure  of  each  component  to  be 
used.  For  example,  under  proposed 

§  111.45(b)(3),  the  master  manufactiuing 
record  for  our  hypothetical  vitamin  C 
tablet  would  state  the  amount  of  each 
component  used,  such  as  "200  lbs.  of 
Vitamin  C,  10  lbs.  of  microcrystalline 
cellulose"  and  the  amounts  of  starch 
and  dicalcium  phosphate  used.  (We 
would  not  require  that  you  show  the 
amount  using  an  appropriate  English  or 
metric  standard  in  a  particular  way,  but 
we  would  expect  that  you  use  the  most 


appropriate  weight  or  measure  for  the 
component); 

•  The  identity  and  weight  or  measure 
of  each  dietary  ingredient  that  will  be 
declared  on  the  Supplement  Fact^  label 
and  the  identity  of  each  ingredient  that 
will  be  declared  on  the  in^«dients  list 
of  the  dietary  supplement  in  compliance 
with  section  403(s]  of  the  act.  For 
proposed  §  111. 45(b)(4), ^erefore,  the 
master  manufactvuing  record  for  our 
hypothetical  product  would  state  that 
the  dietary  ingredient  is  Vitamin  C  at 
250  mg  (because  Vitamin  C  would  be 
the  dietary  ingredient  declared  on  the 
Supplement  Facts  label)  and  identify 
starch,  microcrystalline  cellulose,  and 
dicalcium  phosphate  (because  those 
ingredients  would  be  in  the  product's 
ingredient  list,  but  not  on  the 
Supplement  Facts  label);  and 

•  A  statement  that  explains  any 
intentional  excess  amoimt  of  a  dietary 
ingredient.  We  recognize  that  some 
manufacturers  intentionally  add  a 
specific  amount  of  a  dietary  ingredient 
in  excess  of  the  declared  label  amount 
so  that  the  finished  product  can  meet 
the  label  declaration  for  that  dietary 
ingredient  throughout  the  product's 
shelf  life.  For  our  hypothetical  vitamin 
C  tablet,  if  you  added  an  extra  25  mg  of 
vitamin  C  to  ensure  that  your  product 
contains  at  least  250  mg  of  vitamin  C 
throughout  its  shelf  life,  your  master 
manufacturing  record  would  state  the 
component  and  the  actual  amount  of  the 
component  as  "Vitamin  C,  250  mg,  (10 
percent  excess)  25  mg"  or  "275  mg  of 
Vitamin  C."  So,  proposed  §  111.45(b)(5) 
would  require  the  master  manufacturing 
record  to  specify  the  controlled  amount 
of  the  excess  dietary  ingredient 
necessary  to  achieve  the  declared  label 
declaration.  This  provision  is  not 
intended  to  allow  a  manufact\u«r  to  add- 
excess  dietary  ingredients  in 
unspecified  amounts  that  would  be  in 
excess  of  the  amount  actually  needed  to 
meet  the  label  declaration. 

The  agency  considered  whether  to 
propose  requirements  in  this  proposed 
rule  for  expiration  dating,  shelf-life 
dating,  or  best  if  used  by  dating 
(hereinafter  referred  to  as  expiration 
dating).  Although  we  recognize  that 
there  are  current  and  generally  available 
methods  to  determine  the  expiration 
date  of  some  dietary  ingredients,  for 
example  vitamin  C.  we  are  uncertain 
whether  there  are  current  and  generally 
available  methods  to  determine  the 
expiration  dating  of  other  dietary 
ingredients,  especially  botanical  dietary 
ingredients.  We  are  not  proposing 
expiration  dating  at  this  time  because 
we  have  insufficient  scientific 
information  to  determine  the  biological 
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activity  of  certain  dietary  ingredients 
used  ip  dietary  supplements,  and  such 
information  would  be  necessary  to 
determine  an  expiration  date.  Further, 
because  official  validated  testing 
methods  [i.e..  AOAC  or  FDA)  for  dietary 
supplements  are  evolving,  especially  for 
botanical  dietary  ingredients,  few 
official  methods  are  available  to  assess 
the  strength  of  a,dietary  ingredient  in  a 
dietary  supplement.  Nevertheless,  if  you 
use  an  expiration  date  on  a  product,  you 
should  have  data  to  support  that  date. 
You  should  have  a  written  testing 
program  designed  to  assess  the  stability 
characteristics  of  the  dietary 
supplement,  and  you  should  use  the 
results  of  the  stability  testing  to 
determine  appropriate  storage 
conditions  and  expiration  dates. 

We  invite  comment  on  whether  any 
fin^l  dietary  ingredient  and  dietary 
supplement  CGMP  rule  should  contain 
provisions  regarding  expiration  dating 
and  the  feasibility  of  conducting  tests 
needed  to  support  such  dates.  We  also 
invite  comments  on  whether  to  require 
expiration  dating  on  certain  dietary 
ingredients  and  not  others,  for  example, 
require  expiration  dating  of  vitamin, 
mineral,  and  amino  acid,  but  not  of 
botanical  dietary  ingredients. 

I*roposed  §  111.45(b)  also  would 
require  your  master  manufacturing 
record  to  contain: 

•  A  statement  of  theoretical  yield  of 
a  manufactured  dietary  ingredient  or 
dietary  supplement  expected  at  each 
point,  step,  or  stage  of  the 
manufacturing  process  where  control  is 
necessary  to  prevent  adulteration,  and 
the  expected  yield  when  you  finish 
manufacturing  the  dietary  ingredient  or 
dietary  supplement,  including  the 
maximum  and  minimum  percentages  of 
theoretical  yield  beyond  which  a 
deviation  investigation  of  a  batch  is 
performed  and  material  review  is 
conducted  and  disposition  decision  is 
made.  In  this  particular  instance,  when 
we  refer  to  the  manufacture  of  dietary 
ingredients,  we  mean  to  say  that  if  you 
use  a  master  manufacturing  record  to 
make  dietary  ingredients  (that  is.  you 
make  dietary  ingredients  rather  than 
dietary  supplements),  the  proposal 
would  require  the  master  manufacturing 
record  to  contain  a  theoretical  yield  at 
each  point,  step,  or  stage  where  control 
is  necessary  to  prevent  adulteration. 
Likewise,  if  you  manufacture  dietary 
supplements,  the  proposal  would 
require  yoiu  master  manufacturing 
record  to  contain  a  theoretical  yield  at 
each  point,  step,  or  stage  where  control 
is  necessary  to  prevent  adulteration; 

•  A  description  of  packaging  and  a 
copy  of  the  label  to  be  used.  We  propose 
to  require  such  information  because. 


depending  on  the  type  of  material  you 
use,  packaging  could  adulterate  your 
dietary  in^edients  or  dietary 
supplements.  For  example,  the  correct 
container  may  protect  the  dietary 
ingredient  or  dietary  supplement  from 
the  deteriorating  effects  of  light  and  if 
an  incorrect  container  is  used  that  does 
not  provide  this  protection,  your  dietary 
ingredient  or  dietary  supplement  could 
deteriorate  and  could  be  adulterated. 
The  description  might  consist  of 
information  such  as  the  type  of  bottle  to 
be  used  with  your  manufacturer's  code 
number,  if  available;  a  description  of  the 
cap  to  be  used  with  the  liner  specified 
with  a  manufactiuer's  code  number,  if 
applicable;  additional  materials  needed 
in  packaging;  and  the  control  number,  if 
applicable,  of  the  label  to  be  used  in 
packaging  the  dietary  ingredient  or 
dietary  supplement.  We  are  not  aware  of 
evidence  of  that  dietary  supplement 
manufacturers  are  using  unlawful 
containers.  Section  201  (s)  of  the  act 
defines  "food  additive"  to  mean  any 
substance  the  intended  use  of  which 
results  or  may  reasonably  be  expected  to 
result,  directly  or  indirectly,  in  it's 
becoming  a  component  or  otherwise 
affecting  the  characteristics  of  any  food 
(including  any  substance  intended  for 
use  in  producing,  manufacturing, 
packing,  processing,  preparing,  treating, 
packaging,  transporting,  or  holding 
food;  and  including  any  source  of 
radiation  intended  for  any  such  use). 
Materials  used  in  packaging  that  come 
in  contact  with  food  or  that  react 
chemically  with  food,  may  be 
considered  to  be  food  contact 
substances  or  food  additives.  Foods  and 
dietary  ingredients  may  contain  active 
substances  that  can  react  with  packaging 
materials.  Thus.  FDA  is  proposing  a 
CGMP  requirement  that  manufacturer's 
use  containers  that  are  lawful  under  the 
act  and  that  do  not  impose  a  risk  such 
as  leakage  or  the  possibility  of  physical 
contamination  of  dietary  ingredients  or 
dietary  supplements.  Information  on 
packaging  and  labels  materials  will  also 
be  helpful  in  case  an  adverse  event 
occurs;  and 
•  Written  instructions  including,  but 

not  limited  to: 

1.  Specifications  for  each  point,  step, 
or  stage  in  manufacturing  the  dietary 
ingredient  or  dietary  supplement 
necessary  to  prevent  adulteration; 

2.  Sampling  and  testing  procedures; 

3.  Specific  actions  necessary  to 
perform  and  verify  points,  steps,  or 
stages,  necessary  to  meet  specifications 
and  otherwise  prevent  adulteration, 
including,  but  not  limited  to,  one  person 
weighing  or  measuring  a  component 
and  another  person  verifying  the  weight 
or  measure  and  one  person  adding  the 


component  and  another  person 
verifying  the  addition; 

4.  Special  notations  and  precautions 
to  be  followed;  and 

5.  Corrective  action  plans  for  use 
when  a  specification  is  not  met. 

You  should  think  of  the  written 
instructions  as  being  similar  to  a  recipe; 
they  should  cover  the  important  steps  in 
your  manufacturing,  packaging,  or 
holding  processes,  but  they  also  should 
tell  the  reader  about  any  special 
directions  to  follow,  tests  to  perform, 
precautions  to  be  observed,  and 
personnel  to  use. 

Proposed  §  111.45(c)  would  require 
that  you  have  your  quality  control  unit 
review  and  approve  each  master 
manufacturing  record  and  any 
modifications  to  a  master  manufacturing 
record.  This  provision  reiterates  the 
quality  control  requirements  in 
proposed  §  111.37.  This  proposed 
requirement  is  necessary  to  prevent 
potential  problems  that  could  result 
from  changes  to  the  master 
manufacturing  record  made  by  persons 
who  are  not  qualified  to  assess  the 
impact  of  such  changes.  By  having  yoiu 
quality  control  unit  review  and  approve 
the  master  manufacturing  record  and 
changes  Xo  tha*  record,  you  will  reduce 
yoiu  risk  of  not  detecting  the  inclusion 
of  an  incorrect  ingredient  in  the  batch 
production.  The  quality  control  unit 
review  will  ensure  that  necessary 
inprocess  verifications  and  testing 
instructions  are  included  in  the  master 
manufacturing  record.  Further,  any 
changes  to  the  master  manufactiuing   -  . 
record  will  reduce  your  risk  of  adding 
the  wrong  component,  dietary 
ingredient  or  dietary  supplement  or  the 
wrong  amount  of  a  component,  dietary 
ingredient  or  dietary  supplement.  For 
example,  in  one  case,  a  dietary 
supplement  manufactiu-er  made  a 
product  that  had  10  times  the  labeled 
amount  of  vitamin  D.  but  did  not 
perform  any  tests  for  vitamin  D 
concentration  as  part  of  its  review  of  its 
batch  records  (Ref.  23).  The 
manufacturer  discovered  the 
superpotent  batches  only  after  State 
authorities  had  contacted  them,  and  had 
to  recall  the  product.  Had  the 
manufacturer's  quality  control  unit 
reviewed  the  master  manufacturing  and 
batch  production  records  earlier,  the 
superpotent  batches  that  represented  a 
change  from  the  master  manufacturing 
record  might  have  been  detected  before 
the  product  left  the  manufacturer,  and 
the  recall  could  have  been  avoided.  The 
manufacturer  later  took  steps  to  increase 
its  audits  of  batch  records,  to  require 
approval  of  all  changes  to  its  master 
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formulas,  and  to  perform  tests  for  its 
manufacturing  activities. 

In  another  example,  several 
consiuners  and  employees  at  spas  in 
Massachusetts  and  Arizona  complained 
of  dizziness,  vomiting,  or 
lightheadedness  after  consuming  several 
dietary  supplements.  We  did  an 
inspection  and  found  that,  in  the  case  of 
two  products,  the  manufacturer's 
formula  called  for  the  use  of  a  product 
having  0.2  percent  selenium  by  weight, 
but  the  manufacturer's  records  showed 
that  it  used  a  product  that  had  5  percent 
selenium  by  weight.  This  difference 
meant  that  the  supplements,  instead  of 
containing  200  ^g  of  seleniiun. 
gontained  between  400  to  4,699  ^g  of 
selenium.  After  further  investigation,  we 
determined  that  the  error  occurred 
when  the  quantity  of  selenium  to  be 
used  was  printed  in  kilograms  (kg), 
instead  of  g.  The  change  in  unit 
measurement  represents  a  change  from 
the  master  manufacturing  record.  Had 
the  manufacturer's  quality  control  unit 
reviewed  the  change  in  the  master 
manufacturing  record,  it  probably 
would  not  have  approved  the  change  to 
include  use  of  the  product  containing 
the  higher  percent  of  selenium. 

One  comment  to  the  ANPRM  opposed 
a  requirement  that  would  have  a  quality 
control  unit  review  and  approve  the 
master  manufacturing  record.  The 
comment  stated  that  this  review  and 
approval  process  is  overly  restrictive 
because  other  units  can  perform  this 
function  and  only  need  be  audited  or 
periodically  verified  by  the  quality 
control  unit.  The  comment  suggested 
that  the  quality  control  unit  assiu-e  that 
a  master  production  and  control  record 
must  be  prepared  for  the  manufacture  of 
each  dietary  ingredient  and  dietary 
supplement,  rather  than  review  and 
approve  such  records. 

We  do  not  agree  that  the  review  and 
approval  process  is  overly  restrictive 
and  decline  to  adopt  the  conmient's 
suggestion.  The  quality  control  unit  can 
be  composed  of  individuals  from 
various  parts  of  the  organization. 
Removing  this  responsibility  from  the 
quality  control  unit  would  diminish  the 
quality  control  unit's  responsibility  and 
authority.  As  stated  earlier,  the 
manufacturing  process  of  a  dietary 
ingredient  or  a  dietary  supplement  can 
be  a  sophisticated  process,  and  we 
understand  that  all  organizational  units 
that  are  involved  in  critical  formulation 
and  manufacturing  steps,  such  as 
production,  engineering,  research,  and 
regulatory  affairs,  should  review  and 
approve  a  master  production  order  and 
changes  to  it.  However,  the 
responsibility  for  reviewing  and 
approving  the  master  manufacturing 


record  and  modifications  to  that  record 
properly  rests  with  the  quality  control 
unit  because  the  individuals  in  the 
quality  control  unit  would  have  the 
expertise  to  make  a  decision  whether 
the  master  manufacturing  record,  if 
followed,  will  result  in  an  unadulterated 
dietary  ingredient  or  dietary  supplement 
and  does  not  mean  that  the 
manufacturer  needs  a  large  number  of 
employees. 

You  should  note  that,  while  the 
quality  control  unit  is  responsible  for 
reviewing  and  approving  the  master 
manufacturing  record  and  changes  to 
that  record,  this  does  not  mean  that  the 
quality  control  unit  must  prepare  the 
master  manufacturing  record  itself  or  act 
without  any  involvement  from  other 
parts  of  your  manufacturing  operation. 
Other  individuals  or  groups  may  help 
prepare,  review,  and  approve  drafts  of  a 
master  manufacturing  record  and  draft 
changes  to  an  existing  master 
manufacturing  record,  but  the  quality 
control  unit  is  responsible  for  reviewing 
and  approving  the  final  master 
manufacturing  record  and  modifications 
to  that  record. 

Proposed  §  111.45(d)  would  pertain  to 
written  documentation  and 
recordkeeping.  Proposed  §  111.45(d) 
would  require  that  you  keep  your 
master  manufacturing  records  in 
accordance  with  proposed  §  111.125. 
The  master  manufacturing  record  in 
addition  to  the  batch  production  records 
will  ensiu'e  that  a  complete  history  of 
each  batch  of  dietary  ingredient  or 
dietary  supplement  is  available  for  yoiu 
review  in  the  event  that  a  problem  arises 
with  a  particular  batch.  These  records 
also  are  necessary  to  demonstrate 
compliance  with  the  CGMP  and  quality 
control  procedures. 

We  invite  comment  on  whether  a 
written  procedm^  for  preparing  the 
master  manufacturing  record  and 
making  any  modifications  to  the  record, 
consistent  with  the  requirements  in  this 
section,  should  be  required  in  a  final 
rule.  If  comments  assert  that  written 
procedures  are  necessary,  comments 
should  include  an  explanation  of  why 
the  requirement  is  necessary  to  prevent 
adulteration  including  how  such  a 
requirement  would  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  Conversely,  if 
comments  assert  that  written  procedures 
are  not  necessary,  comments  should 
include  an  explanation  of  why  the 
requirement  is  not  necessary  including 
how,  in  the  absence  of  the  requirement, 
one  can  prevent  adulteration  and  ensure 
the  identity,  purity,  quality,  strength, 
and  composition  of  the  dietary 
ingredient  or  dietary  supplement. 


Further,  we  seek  comment  on  whether 
any  of  the  proposed  requirements  in  this 
section  are  not  necessary  to  prevent 
adulteration  and  to  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  agree 
.  that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 

5.  What  Requirements  Apply  to 
Establishing  a  Batch  Production  Record? 
(Proposed  §111.50) 

Proposed  §  111.50(a)  would  require 
that  you  prepare  a  batch  production 
record  every  time  you  manufacture  a 
batch  of  dietary  ingredient  or  dietary 
supplement.  This  requirement  would 
apply  to  any  batch,  including  a  batch 
approved  for  reprocessing  by  the  quality 
control  unit.  The  proposal  also  would 
require  the  batch  production  record  to 
include  complete  information  relating  to 
the  production  and  control  of  each 
batch.  The  batch  production  record  is 
necessary  to  document  that  you 
followed  the  master  manufacttuing 
record  to  make  each  batch  of  dietary 
ingredients  or  dietary  supplements.  It  is 
important  to  document  such 
information  for  each  batch  because  it 
serves  as  a  check  that  the  master 
manufacturing  record  was  followed.  If 
you  later  discover  problems  with  a 
particular  batch  of  dietary  yigredients  or 
dietary  supplements,  you  could  look  at 
the  batch  production  record  for  that 
batch,  compare  it  to  the  master 
manufacturing  record,  and  see  whether 
the  problems  occurred  because  of  a 
failure  to  follow  the  master 
manufacturing  record.  These  records,  in 
conjunction  with  your  master 
manufacturing  records,  will  create  a 
written  system  which,  when  followed, 
will  result  in  a  reproducible,  high- 
quality,  and  uniform  dietary'  ingredient 
or  dietary  supplement. 

Proposed  §  111.50(b)  would  require 
the  batch  production  record  to 
accurately  follow  the  appropriate  master 
manufactiu-ing  record  and  also  require 
that  you  perform  each  step  in  producing 
the  batch.  Even  if  you  have  someone 
else  (such  as  a  contractor)  perform  a 
particular  step,  you  would  remain 
responsible  for  ensuring  that  each  step 
is  done  that  complies  with  the 
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requirements  in  proposed  part  111.  The 
contractor,  however,  is  also  considered 
a  manufacturer  and  must  comply  with 
the  regulations  that  apply  to  the 
responsibilities  that  it  has  specifically 
contracted  to  perform. 

Proposed  §  111.50(c)  would  specify 
the  batch  production  record's  contents. 
The  proposal  would  require  that  certain 
information  be  included  in  the  batch 
production  record  including,  but  not  be 
limited  to,  the  following  information: 

•  The  batch,  lot,  or  control  number; 

•  Documentation,  at  the  time  of 
performance,  showing  the  date  on 
which  each  step  of  the  master 
manufacturing  record  was  performed, 
and  the  initials  of  the  persons 
performing  each  step  including,  but  not 
limited  to.  the  person  responsible  for 
weighing  or  measuring  each  component 
used  in  the  batch  and  the  person 
responsible  for  adding  the  components 
to  the  batch; 

•  The  identity  of  equipment  and 
processing  lines  used  in  producing  the 
batch; 

•  The  date  arid  time  of  the 
maintenance,  cleaning,  and  sanitizing  of 
the  equipment  and  processing  lines 
used  in  producing  the  batch; 

•  The  shipment  lot  unique  identifier 
of  each  component,  dietary  ingredient, 
dietary  supplement,  packaging,  and 
label  used; 

•  The  identity  and  weight  or  measure 
of  each  component  used; 

•  The  initials  at  the  time  of 
performance  or  at  the  completion  of  the 
batch  of  the  person  responsible  for 
verifying  the  weight  or  measure  of  each 
component  used  in  the  batch; 

•  The  initials  at  the  time  of 
performance  or  at  the  completion  of  the 
batch  of  the  person  responsible  for 
verifying  the  addition  of  components  to 
the  batch; 

•  A  statement  of  the  actual  yield  and 
a  statement  of  the  percentage  of 
theoretical  yield  at  appropriate  phases 
of  processing; 

•  The  actual  test  results  for  any 
testing  performed  during  the  batch 
production  in  accordance  with 
§111.35(m); 

•  Documentation  that  the  dietary 
ingredient  and  dietary  supplement 
meets  specifications; 

•  Copies  of  all  container  labels  used 
and  the  results  of  examinations 
conducted  during  the  label  operation  to 
ensure  that  the  containers  have  the 
correct  label; 

•  Any  documented  material  review 
and  disposition  decision  in  accordance 
with  §  111. 35(j);  and 

•  The  signature  of  the  quality  control 
unit  to  document  batch  production 


record  review  and  any  approval  for 
reprocessing  or  repackaging. 

Proposed  §  111.50(b)  and(c)  are 
necessary  to  ensure  that  you  made  your 
batches  correctly  imder  the  master 
manufacturing  record  and  that  you 
correctly  performed  each  significant 
step  in  the  manufacturing  process.  If 
you  did  not  create  a  batch  production 
record  for  each  batch  production  that 
accurately  followed  the  master 
manufacturing  record,  you  would  not  be 
sure  that  your  dietary  ingredient  or 
dietary  supplement  was  not  adulterated. 
The  master  manufactiuing  record  is 
intended  to  ensure  batch  to  batch 
uniformity  and  to  prevent  adulteration. 
Your  batch  production  record  also  may 
be  valuable  in  the  event  of  a  product 
recall.  We  seek  comment  on  whether 
any  of  the  proposed  requirements  in  this 
section  are  not  necessary  to  prevent 
adulteration  and  to  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  agree 
that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 

hi  one  case  (Ref.  27),  we  found  that  a 
manufacturer  had  produced  a  subpotent 
folic  acid  product.  When  the 
manufacturer  reviewed  the  batch 
production  records,  it  discovered  that 
the  bulk  product  was  not  mixed 
properly,  and  this  caused  the  folic  acid 
to  be  distributed  poorly  throughout  the 
product.  Thus,  in  this  instance,  the 
batch  production  record  helped  identify 
the  point  in  the  manufacturing  process 
when  the  error  occurred,  and  the  reason 
why  the  error  occurred  and  enabled  the 
manufacturer  to  correct  the  problem. 

Review  of  batch  production  records 
might  have  prevented  another  incident 
where  several  persons  experienced 
dizziness,  vomiting,  or  lightheadedness 
after  consmning  vitamin  and  mineral 
products.  As  we  mentioned  in  our 
discussion  of  proposed  §  111.45,  this 
incident  involved  a  mixup  during  the 
manufacturing  process  where  the 
manufacturer's  master  manufacturing 
record  called  for  the  use  of  a  product 
having  0.2  percent  selenium  by  weight, 
but  the  manufacturer's  batch  records 
showed  that  it  used  a  product  that  had 
5  percent  selenium  by  weight.  This 
difference  meant  that  the  supplements. 


instead  of  containing  200  ^g  of 
selenium,  contained  between  400  to 
4,699  ng  of  selenium.  As  discussed 
earlier,  the  quality  control  unit  review 
and  approval  of  the  master 
manufacturing  record  would  have  noted 
the  change  in  percent  selenium  by 
weight  and  the  necessary  changes  to  the 
master  manufacturing  record  could  have 
been  made.  The  quality  control  unit 
review  and  approval  of  the  batch 
production  record  provides  another 
check  to  ensure  that  a  mixup  has  not 
occurred.  Had  the  manufacturer's 
quality  control  unit  compared  the 
master  manufacturing  record  to  the 
batch  production  record,  it  would  have 
iioticed  the  mixup  during  the 
manufacturing  process  and  prevented 
the  use  of  the  higher  percentage 
selenium  dietary  ingredient.  The 
information  that  would  be  required 
under  proposed  §  111.50(c)  would  help 
you  determine  what  product  was 
manufactured,  when  it  was 
manufactured,  how  it  was 
manufactured,  and  where  it  was 
manufactured.  As  another  example,  if 
your  batch  production  records  identify 
the  equipment  and  processing  lines 
being  used,  you  would  be  able  to  go  to 
that  piece  of  equipment  or  to  that 
processing  line  and  determine  which 
dietary  ingredient  or  dietary  supplement 
is  being  manufactured  or  processed. 
Further,  if  your  batch  records  reflect  the 
initials  of  those  persons  who  weighed  a 
component,  added  that  specific 
component,  and  performed  a  particular 
step  to  prevent  adulteration  of  the 
product,  you  would  be  able  to  see  who 
was  responsible  for  a  particular  action 
and,  if  necessary,  to  consult  that  person 
in  the  event  of  a  problem  or  to  see  how 
he  or  she  performed  a  particular  task.  In 
addition,  if  your  batch  production 
records  contain  batch  or  lot  numbers 
and  if  you  later  discover  a  problem  with 
a  particular  batch,  that  information  will 
help  you  investigate  the  problem  by 
showing  you  the  manufacturing  history 
for  that  particular  batch. 

A  comment  to  the  ANPRM  stated  that 
keeping  written  records  of  equipment 
cleaning  and  use,  including  the  date, 
product,  and  lot  number  of  each  batch 
processed,  would  be  burdensome 
compared  to  the  benefits  it  would 
provide,  particularly  when  equipment  is 
cleaned  after  each  use.  The  comment 
added  that  manufacturers  can  modify 
their  production  records  to  note  which 
machines  they  used. 

We  disagree  with  the  comment. 
Written  records  will  help  you  to  ensure 
that  all  cleaning  operations  are 
performed  correctly  and,  if  problems  do 
occur  with  the  production  of  a  product, 
will  help  you  determine  whether  those 


problems  are  associated  with 
maintenance,  cleaning,  or  sanitizing 
operations.  Batch  and  lot  information, 
as  we  stated  earlier,  will  let  you  identify 
batches  or  lots  that  may  have  been 
affected  by  any  equipment  or  utensil 
that  was  improperly  maintained, 
cleaned,  or  sanitized. 

Proposed  §  111.50(d)  and  (e)  would 
set  forth  yoiu-  quality  control  unit's 
responsibilities  regarding  batch 
production  records.  These 
responsibilities  relate  to  not  only  the 
review  but  the  documentation  of  their 
review  and  decisions  about  whether  a 
batch  could  be  reprocessed.  As  we 
noted  in  our  discussion  of  proposed 
§  111.37,  the  quality  control  luiit  has 
special  knowledge  and  expertise  to 
determine  if  a  batch  is  produced 
correctly,  that  those  records  are 
complete,  and  that  it  is  appropriate  to 
reprocess  a  batch.  The  quality  control 
unit  also  serves  as  a  quality  control 
check  that  the  batch  production  record 
accurately  follows  the  master 
manufacturing  record.  A  quality  control 
unit  review  of  batch  production  records 
could  have  detected  and  corrected  the 
previously  discussed  manufacturing 
error  caused  by  use  of  the  dietary 
ingredient  with  the  incorrect  selenium. 
Therefore,  the  review  and 
documentation  by  the  quality  control 
unit  of  batch  production  records 
provides  the  necessary  quahty 
assurance  to  prevent  the  production  of 
an  adulterated  dietary  ingredient  or 
dietary  supplement. 

Specifically,  proposed  §  111.50(d) 
would  require  your  quality  control  unit 
to  review  in  accordance  with 
§  111.37(b)(5)  the  batch  production 
record.  If  a  batch  production  record 
deviates  from  the  master  manufacturing 
record,  including  any  deviation  from 
specifications,  proposed  §  111.50(d)(1) 
would  require  your  quality  control  unit 
to  conduct  a  material  review  and  make 
a  disposition  decision  and  record  any 
decision  in  the  batch  production  record. 
Proposed  §  111.50(d)(2)  would  instruct 
your  quality  control  unit  to  not  approve 
and  release  for  distribution  any  batch  of 
dietary  ingredient  or  dietary  supplement 
that  does  not  meet  all  specifications. 

Proposed  §  111.50(e)  would  require 
yoiu  quality  control  unit  to  document  in 
accordance  with  §  111.37(c)  the  review 
performed  in  accordance  with  proposed 
§  111.50(d).  The  proposal  would  require 
the  quality  control  unit  to  document 
this  review  at  the  time  it  does  the  review 
and  would  require  the  review  and 
documentation  to  include,  but  would 
not  limit  them  to,  the  following: 

•  Review  of  component,  dietary 
ingredient,  and  dietary  supplement 


receiving  records  including  review  of 
testing  and  examination  results; 

•  Identification  of  any  deviation  from 
the  master  manufacturing  record  that 
may  have  caused  a  batch  or  any  of  its 
components  to  fail  to  meet 
specifications  identified  in  the  master 
manufacturing  record; 

•  Records  of  investigations, 
conclusions,  and  corrective  actions 
performed  in  accordance  with  proposed 
§  111.50(d);  and 

•  The  identity  of  the  person  qualified 
by  training  and  experience  who 
performed  the  investigation  in 
accordance  with  proposed  §  111.50(d). 

Proposed  §  111.50(f)  would  prohibit 
you  from  reprocessing  a  batch  that 
deviates  from  the  master  manufactiuing 
record  unless  your  quality  control  luiit 
approves  it  for  reprocessing.  Proposed 
§  111.50(f)  also  would  prohibit  you  from 
reprocessing  a  dietary  ingredient  or 
dietary  supplement  if  it  is  rejected 
because  of  contamination  with 
microorganisms  of  public  health 
significance  or  other  contaminants,  such 
as  heavy  metals  because  you  caimot  rely 
on  reprocessing  to  correct  public  health 
concerns  that  a  product  with  pathogens 
and/or  heavy  metals  would  present. 

Proposed  §  111.50(g)  would  require 
that  you  meet  all  specifications 
established  in  the  master  manufacturing 
record  for  any  batch  of  dietary 
ingredient  or  dietary  supplement  that  is 
reprocessed  and  would  require  your 
quality  control  unit  to  evaluate  and 
approve  the  batch  before  releasing  for 
distribution.  This  requirement  is 
intended  to  ensure  that  a  reprocessed 
batch  is  not  subject  to  any  lesser 
specifications  than  are  otherwise 
applicable  to  a  nonreprocessed  batch. 
Proposed  §  111.50(g)  also  would  require 
that  you  document  the  results  of  the 
quality  control  unit's  reevaluation  in  the 
batch  production  record. 

Proposed  §  111.50(h)  would  require 
that  you  collect  representative  reserve 
samples  of  each  batch  of  dietary 
ingredient  or  dietary  supplement  and  to 
keep  the  reserve  samples  for  3  years 
from  the  date  of  manufacture  for  use  in 
appropriate  investigations  including, 
but  not  limited  to,  consumer  complaint 
investigations  to  determine  whether,  for 
example,  the  dietary  ingredient  or 
dietary  supplement  associated  v\dth  a 
consumer  complaint  failed  to  meet  any 
of  its  specifications  for  identity,  purity, 
quality,  strength,  and  composition. 
Reserve  samples  also  may  prove  helpful 
in  investigating  possible  tampering  or 
counterfeiting  of  your  products.  We 
invite  comment  on  whether  we  should  . 
require,  in  a  final  rule,  that  you  identify 
each  reserve  sample  with  the  batch 
number  so  that  you  can  readily  identify 


the  correct  reserve  sample  in  the  event 
that  there  is  a  problem  with  a  particular 
batch. 

Proposed  §  111.50(i)  would  require 
that  you  keep  your  batch  production 
records  in  accordance  with  proposed 
§  111.125.  The  batch  production  records 
in  addition  to  the  master  manufacturing 
records  will  ensure  that  a  complete 
.  history  of  each  batch  of  dietary 
ingredient  or  dietary  supplement  is 
available  for  your  review  in  the  event 
that  a  problem  arises  with  a  particular 
batch.  These  records  also  are  necessary 
to  demonstrate  compliance  with  the 
CGMP  and  quality  control  procedures. 

6.  What  Requirements  Apply  to 
Laboratory  Operations?  (Proposed 
§111.60) 

• 

Proposed  §  111.60  would  establish 
various  requirements  for  laboratory 
operations.  Proposed  §  111.60(a)  would 
require  that  you  use  adequate  laboratory 
facilities  to  perform  any  necessary  tests 
or  examinations  to  determine  that 
components,  dietary  ingredients,  and 
dietary  supplements  you  receive  meet 
specifications;  that  specifications  are 
met  during  inprocess  as  specified  in  the 
master  manufacturing  record;  and  that  ' 
the  dietary  ingredients  and  dietary 
supplements  you  manufacture  meet 
their  specifications. 

One  comment  to  the  ANPRM 
recommended  that  the  regulations 
related  to  laboratory  operations  apply  to 
laboratory  facilities  located  and 
operated  within  a  company  and  those 
facilities  that  a  company  may  contract 
with  that  are  located  elsewhere. 
Proposed  §  111.60(a)  would  apply  to 
laboratory  facilities  generally  and  is  not 
restricted  to  laboratory  facilities  located 
and  operated  within  a  company.  In 
other  words,  even  if  you'  hire  a  private 
laboratory  to  perform  various  tests  for 
you,  proposed  §  111.60(a)  would  require 
that  you  make  sure  that  the  private 
laboratory's  facilities  are  adequate  to 
perform  whatever  tests  are  necessary. 
The  most  important  point  in  proposed 
§  111.60(a),  however,  is  not  where  the 
facility  is  located,  but  whether  the 
laboratory  facility  is  adequate  for  the 
tests  and  examinations  that  need  to  be 
done. 

Proposed  §  111.60(b)(1)  would  require 
that  you  establish  and  follow  laboratory 
control  processes  that  the  quality 
control  unit  has  approved.  For  example, 
under  proposed  §111.60(b)(l)(i)  and 
(b)(l)(ii),  the  laboratory  control 
processes  would  include  use  of  criteria 
for  selecting  appropriate  testing  and 
examination  methods  and  for 
establishing  appropriate  specifications. 
Specifications  play  an  important  role  in 
CGMP's  because  they  may  help 
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determine  whether  a  dietary  ingredient 
or  dietary  supplement  is  adulterated. 

Criteria  for  establishing  appropriate 
specifications  must  be  specific  to  the 
component,  dietary  ingredient,  or 
dietary  supplement.  The  specifications 
are  the  parameters  that  you  must  meet. 
For  example,  for  ascorbic  acid,  your 
specifications  would  include  all  the 
criteria  that  you  want  your  incoming 
dietary  ingredient  or  for  your  finished 
product  to  meet.  For  example,  you 
might  establish  criteria  for  the 
appearance,  color,  odor,  identity  using 
one  or  more  tests,  heavy  metals  (e.g., 
lead,  arsenic,  mercury),  and  organic 
volatile  impurities. 

Similarly,  criteria  for  selecting 
appropriate  test  and  examination 
methods  include  parameters  such  as 
type  of  tests  and  examinations  needed 
based  on  the  component  you  receive. 
For  example,  you  might  use 
morphological  characters  and 
organoleptic  characteristics  in  some 
cases  to  identify  botanical  dietary 
ingredients  at  the  time  of  collection  or 
for  unprocessed  botanicals.  When 
sufficient  morphological  characters  are 
present  to  separate  the  plant  species 
from  other  plant  species,  an  accurate 
identification  can  be  made  since 
morphological  characters  are  the  sole 
basis  of  distinguishing  most  of  the 
world's  plant  species.  However, 
unprocessed  botanicals  that  do  not 
contain  all  the  plant  parts  necessary  to 
include  adequate  morphological 
characters  to  assure  the  correct  species 
should  have  other  identity  aids  or  tests 
to  assure  the  identity  of  the  botanical,  it 
is  possible  to  use  only  a  pictiu'e  as  an 
identity  standard  for  whole  fresh  Ginkgo 
leaf  from  a  cultivated  field  because  the 
Ginkgo  leaf  is  not  easily  confused  with 
the  leaf  shape,  venation,  and  color  of 
other  leaves  that  could  be  present  in  the 
field.  In  contrast,  powdered  Ginkgo  leaf 
is  a  different  form  of  the  dietary 
ingredient  and  would  require 
microscopic  and/ or  chemical  analysis. 
Ginkgo  extracts  have  no  morphological 
or  anatomical  features,  and  it  is  possible 
that  extracts  may  include  a  number  of 
chemical  compounds  at  different  ratios 
and  concentrations  that  would  require  a 
different  chemical  test  to  assure  the 
identity  of  the  dietary  ingredient. 
Botanical  dietary  ingredients  that  come 
from  wild  rather  than  cultivated  soiut:es 
may  grow  among  and  be  unintentionally 
harvested  with  "poisonous"  plants; 
therefore,  an  identity  test  also  would 
need  to  show  whether  a  botanical 
dietary  ingredient  is  adulterated  with 
another  substance  or  a  poisonous  plant. 
To  illustrate  this  point,  a  specification 
may  contain  a  simple  identity  test,  and 
these  tests  may  show  whether  a  dietary 


ingredient  is  adulterated  with  another 
substance  or  is  a  poisonous  plant  that 
should  not  be  ingested. 
Misidentification  or  a  mixup  of 
botanical  ingredients  can  cause  a 
product  to  be  adulterated  (Refs.  6  and  69 
through  73).  Heavy  metals  may 
contaminate  botanical  and  natural- 
occurring  ingredients  if  a  plant  is  grown 
and  harvested  in  an  area  contaminated 
with  heavy  metals  or  even  processed  in 
a  contaminated  area  (Refs.  74  and  75). 
Pesticides  also  may  contaminate 
botanical  ingredients;  this  occurs  in 
rural  areas  where  the  botanical  plant 
grow  alongside  commercial  crops  (Ref. 
64).  Therefore,  you  must  consider  what 
criteria  you  need  to  include  for  the 
types  of  testing  that  are  needed,  for 
example,  for  heavy  metal  or  pesticide 
contamination,  or  identity  testing 
criteria  for  selecting  appropriate  test 
methods,  for  example,  whether  to  use 
organoleptic  or  chemical  analyses  for 
identity  testing.  In  addition,  you  must 
establish  criteria  for  specifications  for 
the  tests  and  examinations  used. 
Establishing  such  criteria  for 
specifications  and  appropriate  test  and 
examination  methods  will  provide  you 
with  internal  processes  that  will  help 
prevent  misidentification  and 
contamination. 

Proposed  §  111.60(b)(l)(iii)  would 
require  your  laboratory  control 
processes  to  include  use  of  sampling 
plans  for  obtaining  representative 
samples  of: 

•  Components,  dietary  ingredients, 
and  dietary  supplements  received; 

•  Inprocess  materials  during  the 
batch  manufacturing  when  testing  or 
examination  is  required  in  the  master 
manufacturing  record; 

•  Each  batch  of  dietary  ingredient  or 
dietary  supplement  manufactured  to 
determine  Uiat  the  dietary  ingredient  or 
dietary  supplement  meets 
specifications; 

•  Packaging  and  labels  received  to 
determine  that  the  materials  meet 
specifications;  and 

•  Each  batch  of  packaged  and  labeled 
dietary  ingredients  or  dietary 
supplements  to  ensure  that  the  label 
specified  in  the  master  manufacturing 
record  has  been  applied. 

For  example,  a  representative  sample 
is  important  to  being  able  to  have  an 
adequate  sample  to  detect 
contamination.  Contamination  may  not 
be  distributed  evenly  throughout  a 
product  and  may  not  be  detected 
without  a  representative  number  of 
imits.  Determining  the  size  of  a 
representative  sample  is  important 
because  the  sample  size  must  be  large 
enough  to  meet  your  testing  needs  for 
specific  types  of  components,  dietary 


ingredients,  or  dietary  supplements,  and 
packaging  and  labels.  Your  sampling 
plans  should  include  reserve  samples, 
too,  because  reserve  samples  will  enable 
you  to  investigate  and  identify  possible 
manufacturing  problems  in  the  future. 
The  proposal  would  hot  specify  any 
particular  sampling  plan;  it  would  leave 
such  details  to  your  discretion  so  that 
you  can  develop  a  sampling  plan  that 
suits  your  products  and  your  testing 
needs. 

Proposed  §  111.60(b)(iv)  through 
(b)(vi)  would  require  the  laboratory 
control  processes  to  include: 

•  Use  of  criteria  for  selecting  standard 
reference  materials  used  in  performing 
tests  and  examinations.  An 
authenticated  plant  reference  material 
may  be  used  as  standard  reference 
material  in  performing  certain 
organoleptic  examinations'  An 
authenticated  plant  reference  material  is 
material  that  has  been  authenticated  as 
the  correct  plant  species  and  correct 
plant  part(s)  by  a  qualified  plant 
taxonomist.  As  described  earlier  in  this 
document,  an  organoleptic  examination 
may  be  an  appropriate  examination  to 
confirm  plant  identity  when  sufficient 
morphological  characters  are  present  to 
separate  the  plant  species  from  other 
plant  species.  For  microscopic  and 
chemical  tests,  a  reference  material  is  a 
highly  purified  compound  that  is  well 
characterized,  and  you  would  use  the 
reference  material  to  perform  tests 
including  calibration  tests.  In  general, 
there  are  two  types  of  reference 
materials:  (l)  Compendial  reference 
standards  that  do  not  require 
characterization;  and  (2)  noncompendial 
standards.  Noncompendial  standards 
should  be  of  the  hi^est  purity  that  can 
be  obtained  by  reasonable  effort  and 
should  be  thoroughly  characterized  to 
assure  their  identity,  purity,  quality,  and 
strength.  Ideally,  you  shoidd  use 
compendial  reference  standards 
whenever  possible,  but  if  no 
compendial  reference  standard  exists, 
you  should  establish  appropriately 
characterized  inhouse  materials 
prepared  frt)m  representative  lots; 

•  Use  of  appropriate  test  method 
validations.  Test  method  validation 
determines  whether  a  newly-developed 
or  existing  test  method  is  accurate, 
precise,  and  specific  for  its  intended 
purpose.  We  have  discussed  previously 
the  terms  "accurate"  and  "precise." 
Validation  involves  evaluating  the  test 
method  on  multiple  occasions  or  in 
multiple  test  facilities.  Official  methods, 
such  as  AOAC  International  methods, 
are  validated  in  collaborative  studies 
using  several  laboratories  under 
identical  conditions.  The  AOAC 
International  methods  that  are  validated 
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in  collaborative  studies  often  are  often 
cited  as  "official  validated  methods."  If 
you  modify  an  officially  validated 
method,  you  should  document  the 
reason  for  the  modification  and  have 
data  to  show  that  the  modified  method 
produced  results  that  are  at  least  as 
accurate  and  reliable  as  the  established 
method  for  material  being  tested. 
Further,  you  should  have  complete 
records  of  any  testing  and 
standardization  of  laboratory  reference 
standards,  reagents,  and  standard 
solutions  that  you  use  in  your  laboratory 
operations.  Proposed  §  111.25(b)(1) 
would  require  calibration  of  laboratory 
instnunents.  apparatus,  gauges,  and 
recording  devices.  Validated  methods 
also  exist  in  official  compendia  for 
vitamins,  minerals,  and  several 
botanicals,  so  you  should  use  validated 
methods  whenever  available.  You  may 
use  validated  methods  that  can  be  found 
in  official  references,  such  as  AOAC 
International.  USP  and  others.  Other 
method  validations  are  conducted  using 
two  or  three  laboratories  or  in  a  single 
laboratory  by  repeating  the  same  test 
multiple  times.  Official  and  nonofficial 
method  validations  use  similar 
performance  parameters  in  conducting 
method  validations.  If  an  official 
validated  method  does  not  exist  in  an 
official  reference,  the  method  you  use 
may  be  validated  by  using  multiple  tests 
at  your  laboratory  or  multiple 
laboratories  performing  the  same  test  to 
document  that  the  intended  use  of  the 
method  is  consistently  fulfilled.  You 
must  validate  that  the  official  or 
nonofficial  method  works  under  your 
conditions  of  use  in  your  setting.  You 
also  should  conduct  day-to-day 
validations  of  the  method  that  you  use. 
whether  it  is  an  official  validated 
method  or  a  less-formal  validated 
method,  under  the  conditions  of  use  to 
ensure  that  the  method  will  provide  the 
information  you  need  to  ensiu-e  that 
your  dietary  ingredient  or  dietary 
supplement  has  the  identity,  purity, 
quality,  strength,  and  composition  that 
it  is  supposed  to  have  and  is  thus  not 
adulterated.  Consistent,  day-to-day  test 
recoveries  for  the  reference  material  are 
one  indicator  that  the  analytical  method 
is  working.  There  are  at  least  two 
references  that  describe  test  method  ' 
validation  performance  parameters:  (1) 
Performance  parameters  for 
chromatographic  methods  are  described 
in  "Reviewer  Guidance.  Validation  of 
Chromatographic  Methods"  (Center  for 
Drug  Evaluation  and  Research.  FDA. 
November  1994)  (Ref.  76);  and  (2) 
International  Conference  on 
Harmonisation  (ICH);  Draft  Guidance  on 
Specifications:  Test  Procedures  and 


Acceptance  Criteria  for 
Biotechnological/Biological  Products 
(63  FR  31506,  June  9,  1998);  and 

•  Use  of  test  methods  in  accordance 
with  established  criteria.  Your  process 
for  performing  test  methods  criteria 
must  include  sufficient  detail,  including 
the  material  you  are  testing,  the  purpose 
of  the  test,  and  the  test  method.  The 
description  of  the  test  method  criteria 
must  include  any  reagents  used  and 
preparation  instructions,  apparatus 
required,  any  instructions  for  preparing 
the  sample  to  be  tested,  and  instructions 
for  conducting  the  examination.  For 
example,  if  you  receive  components  of 
plant  origin  from  an  outside  soiuce, 
your  specifications  must  indicate  that 
you  test  those  components  to  verify  that 
they  are  not  contaminated  with 
adulterants  of  vegetable  origin  and  to 
determine  that  the  microscopic 
examination  method  is  appropriate  for 
use.  Further,  you  may  decide  that  the 
AOAC  International  Official  Method 
961.01  entitled  "Adulterants  in  Spices" 
is  the  appropriate  analytical  method  to 
detect  the  contaminant  which  is  a 
method  to  detect  adulterants  of 
vegetable  origin  in  spices.  Your  test 
methods  criteria  must  specify  the 
component,  dietary  ingredient,  or 
dietary  supplement  to  be  tested,  and 
what  specifically  to  test  for,  e.g..  the 
identity  of  the  component,  dietary 
ingredient,  or  dietary  supplement,  or  a 
specific  contaminant.  The  method 
criteria  must  provide  detailed 
information  about  performing  the 
analysis  (i.e.,  the  reagent  solutions 
needed  and  their  preparation,  the  type 
of  microscope  and  other  equipment 
required,  preparing  the  sample,  and 
examination  instructions).  The 
proposed  rule  would  not  require  that 
you  test  for  ^y  specific  substance  and 
would  not  require  a  specific  test  for  a 
substance,  so  you  would  be  able  to 
evaluate  what  the  most  appropriate  test 
would  be  for  the  component,  dietary 
ingredient,  or  dietary  supplement  and  to 
use  the  test  methods  that  are  suited  to 
your  products  and  your  manufacturing 
needs.  Your  test  methodology  must  be 
specific  for  the  component,  dietary 
ingredient,  or  dietary  supplement  and 
the  specifications  you  have  established. 

Proposed  §  111.60(b)(2)  and  (b)(3) 
would  apply  to  dociunentation  and 
recordkeeping  for  your  laboratory 
operations.  Proposed  §  111.60(b)(2) 
would  require  the  person  who  conducts 
the  testing  and  examination  to 
document,  at  the  time  of  performance, 
that  they  followed  the  laboratory 
method  and  the  testing  and  examination 
results.  Proposed  §  111.60(b)(3)  would 
require  that  you  keep  laboratory  testing 
and  examination  records  in  accordance 


with  proposed  §  111.125.  Laboratory 
records  are  necessary  to  ensure 
compliance  with  established 
specifications  and  to  demonstrate 
compliance  with  the  CGMP  and  quality 
control  processes. 

Proposed  §  1 1 1 .60(c)  would  require 
that  you  verify  that  the  laboratory 
testing  methodologies  are  appropriate 
for  their  intended  use. 

Proposed  §  111.60(d)  would  require 
that  you  identify  and  use  the 
appropriate  validated  testing  method  to 
use  for  each  established  specification  for 
which  testing  is  required  to  determine 
whether  the  specification  is  met.  In 
other  words,  the  proposal  would 
recognize  that  requiring  that  you  have 
testing  methods  is  not  sufficient  alone; 
you  must  also  use  those  testing  methods 
to  prevent  the  adulteration  of  dietary 
^  ingredients  or  dietary  supplements. 

We  invite  comment  on  whether  we 
should  require,  in  a  final  rule,  written 
procedures  for  yoxu-  laboratory 
operations  and  should  require  that  the 
person  who  performs  the  laboratory 
processes  document,  at  the  time  of 
performance,  that  the  laboratory 
processes  were  performed.  If  comments 
assert  that  written  procedures  are 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  Further,  we  seek 
comment  on  whether  any  of  the 
proposed  requirements  in  this  section 
are  not  necessary  to  prevent 
adulteration  and  to  ensure  the  identity,    ' 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  agree 
that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 
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7.  What  Requirements  Apply  to 
Manufacturing  Operations?  (Proposed 
§111.65) 

Proposed  §  111.65  would  require  that 
you  take  all  necessary  precautions  to 
ensure  that,  during  the  manufacturing 
operations,  you  do  not  create  a  source 
of  possible  contamination  and  that 
specifications  are  consistently  achieved. 

Under  proposed  §  111.65(a),  you  must 
design  or  select  equipment  and 
processes  to  ensure  that  dietary 
ingredient  or  dietary  supplement 
specifications  are  consistently  achieved. 
Frequently,  a  computer  or  system  of 
computers  may  control  many  or  all 
stages  of  manufacturing  operations  such 
as  mixing,  producing  tablets,  and 
packaging.  It  is  important  that  such 
systems^ and  equipment  function  as 
expected  to  ensure  that  the  dietary 
ingredient  or  dietary  supplement 
contains  a  homogenous  mixture,  a  tablet 
that  is  neither  too  hard  or  too  friable, 
and  that  the  packaging  contains  the 
correct  dietary  ingredient  or  dietary 
supplement.  Equipment  used  in  dietary 
ingredient  or  dietary  supplement 
manufacture,  packaging,  and  label 
operations  must  be.  for  example,  of  an 
appropriate  size  and  installed  properly 
in  order  to  produce  an  unadulterated 
product.  If  not  designed  or  installed 
properly,  the  equipment  can  result  in  a 
variety  of  problems.  For  example,  a 
mixer  for  the  blending  of  powdered 
ingredients  will  not  properly  perform  its 
function  if  the  blade  is  too  small  relative 
to  the  size  of  the  mixer  or  not  properly 
placed  inside  of  the  mixer.  Such  a  mixer 
may  produce  an  adulterated  product 
because  the  dietary  supplement,  for 
example,  is  not  of  uniform  composition 
and  therefore  would  not  be  able  to  meet 
the  specifications  for  purity,  quality, 
strength.or  composition  in  the  final 
product.  Thus,  equipment  design  and 
selection  is  critical  to  ensure  that  you 
manufacture  an  unadulterated  dietary 
ingredient  or  dietary  supplement. 

Proposed  §  111.65(b)  would  require 
that  you  conduct  all  manufacturing 
operations  in  accordance  with  adequate 
sanitation  principles.  We  discussed  the 
importance  of  having  adequate 
sanitation  earlier  and  related  it  to  the 
use  of  sanitary  practices  for  employees, 
physical  plant,  and  equipment. 

Proposed  §  1 1 1 .65(c)(l )  through 
(c)(ll)  would  require  that  you  take  all 
the  necessary  precautions  during  the 
manufacture  of  dietary  ingredients  and 
dietary  supplements  to  prevent 
contamination  of  components,  dietary 
ingredients,  and  dietary  supplements. 

Proposed  §  111.65(c)(1)  would  require 
that  you  perform  manufacturing 
operations  under  conditions  and 


controls  that  protect  against  the 
potential' for  microorganism  growth  and 
the  potential  for  contamination.  This 
would  require  that  you  conduct  all 
operations  in  receiving,  inspecting, 
transporting,  segregating,  preparing, 
manufacturing,  packaging,  sorting,  and 
packing  dietary  ingredients  and  dietary 
supplements  in  accordance  with 
appropriate  and  established  sanitation 
procedures.  Operations  with  poor 
sanitation  in  the  production  and 
processing  environment  can 
significantly  increase  the  risk  of 
contaminating  components,  dietary 
ingredients,  or  dietary  supplements. 
Pathogenic  microorganisms  may  be 
found  on  the  floors  and  in  the  drains  of 
the  processing  area  and  on  all  contact 
surfaces.  Without  good  sanitary 
practices,  any  surface  that  comes  in 
contact  with  components,  dietary 
ingredients,  and  dietary  supplements 
could  be  a.potential  source  of  microbial 
contamination.  Thus,  using  appropriate 
sanitation  procedures  would  provide 
conditions  and  controls  to  protect 
against  potential  contamination  and 
microbial  growth. 

Proposed  §  111.65(c)(2)  would  require 
that  you  wash  or  clean  components  that 
contain  soil  or  other  contaminants.  This 
is  a  basic  sanitation  procediu^  to  protect 
against  contamination  and  microbial 
growth.  Raw  agricultural  materials  and 
other  components  that  contain  soil  or 
other  contaminants  must  be  washed  or 
cleaned  as  necessary.  Water  quality 
used  for  washing,  rinsing,  or  conveying 
raw  agricultural  materials  must  be 
adequate  for  its  intended  use.  both  at 
the  start  and  at  the  end  of  the  processing 
operation,  and  should  not  contribute  to 
the  contamination  of  such  materials. 

Proposed  §  111.65(c)(3)  would  require 
that  you  use  water  that  meets  the  EPA's 
^fPDW  regulations  or.  where  necessary, 
higher  sanitary  quality  and  that 
complies  with  all  applicable  Federal, 
State,  and  local  regulations  for  water 
that  is  used  in  the  manufacturing 
operation.  If  you  reuse  water  that  was 
used  to  remove  soil  or  contaminants 
from  components,  the  proposal  would 
require  that  the  reused  water  be  safe  and 
of  adequate  sanitary  quality  so  that  it 
does  not  become  a  source  of 
contamination.  Some  manufacturing 
operations  may  require  water  of  a  higher 
sanitary  quality  than  water  that  meets 
the  NPDW  regulations.  For  example,  the 
fluoride  or  chloride  levels  in  water 
meeting  the  NPDW  regulations  may 
interfere  with  certain  capsule  or  tablet 
operations  and  a  higher  quality  water 
such  as  distilled  water  may  be 
necessary.  This  proposed  requirement 
allows  the  manufacturer  discretion  in 
determining  whether  NPDW  regulations 


or  higher  sanitary  quality  water  is 
necessary  for  a  manufacturing 
operation. 

Proposed  §  111.65(c)(4)  would  require 
that  you  perform  chemical, 
microbiological,  or  other  testing,  as 
necessary,  to  prevent  the  use  of 
contaminated  components,  dietary 
ingredients,  and  dietary  supplements. 
You  should  consider  identifying  those 
areas  in  the  processing  and  production 
areas  where  chemical,  microbial,  or 
other  forms  of  contamination  are  most 
likely  to  occiu.  Chemical,  microbial,  or 
other  testing  is  necessary  to  identify 
areas  where  sanitation  measures  have 
not  been  adequate  or  where  products 
may  become  adulterated. 

Proposed  §  111.65(c)(5)  would  require 
that  you  sterilize,  pasteurize,  freeze, 
refrigerate,  control  hydrogen-ion 
concentration  (pH),  control  hiunidity. 
control  water  activity,  or  use  any  other 
effective  means  to  remove,  destroy,  or 
prevent  the  growth  of  microorganisms 
and  to  prevent  decomposition.  The 
measures  you  decide  to  use  to  remove, 
destroy  or  prevent  the  growth  of 
microorganisms  on  or  in  your 
components,  dietary  ingredients,  or 
dietary  supplements  must  be 
appropriate  under  the  conditions  of 
manufacture,  handling,  and 
distribution.  Such  measures  are 
necessary  to  prevent  their  adulteration 
and  misbranding.  Microorganisms 
include  pathogenic  bacteria  that,  if 
present  would  adulterate  the  product.  In 
addition,  decomposition  may  result  in  a 
change  in  the  component,  dietary 
ingredient,  or  dietary  supplement 
strength;  the  consequence  of  not  using 
the  appropriate  measure  may  be  that  the 
dietary  ingredient  or  dietary  supplement 
no  longer  meets  specifications,  and 
thus,  would  be  adulterated  under 
section  402(g)  of  the  act  and  misbranded 
under  section  403  of  the  act.  By 
including  the  phrase,  "any  other 
effective  means."  we  provide  you  with 
discretion  to  decide  which  measures  to 
use  to  destroy  or  prevent  the  growth  of 
microorganisms  and  to  prevent 
decomposition. 

Proposed  §  111.65(c)(6)  would  require 
that  you  hold  components,  dietary 
ingredients,  and  dietary  supplements 
that  can  support  the  rapid  growth  of 
microorganisms  of  public  health 
significance  in  a  manner  that  prevents 
them  from  becoming  adulterated. 

Proposed  §  111.65(c)(7)  would  require 
that  you  identify  and  hold  any 
components,  dietary  ingredients,  and 
dietary  supplements,  that  require  a 
material  review  and  disposition 
decision,  in  a  manner  that  protects  the 
components,  dietary  ingredients,  and 
dietary  supplements  against 


contamination  and  mixups.  A  dietary 
ingredient  or  dietary  supplement  imder 
this  proposed  rule  would  require  a 
material  review  and  disposition 
decision  when  the  components,  dietary 
ingredients,  or  dietary  supplements 
deviate  from  si>ecifications.  As 
previously  explained,  the  specifications 
established  as  production  and  process 
controls  under  proposed  subpml  E  of 
part  111,  are  regulatory  specifications. 
Thus,  a  deviation  from  such  a 
specification  means  that  the 
components,  dietary  ingredients,  or 
dietary  supplements  may  be 
adulterated.  Any  component,  dietary 
ingredient,  or  dietary  supplement  that 
may  be  adulterated  must  be  segregated 
from  such  material  that  meets 
specifications  so  that  it  does  not  become 
a  source  of  contamination.  The  proposal 
would  require  that  you  hold  these 
components,  dietary  ingredients,  and 
dietary  supplements  in  a  manner  that 
protects  against  contamination  and 
mixups. 

Proposed  §  111.65(c)(8)  would  require 
that  you  perform  mechanical 
manufacturing  steps  (such  as  cutting, 
sorting,  inspecting,  shredding,  drying, 
grinding,  blending,  and  sifting)  by  any 
effective  means  to  protect  the  dietary 
ingredients  or  dietary  supplements 
against  contamination.  Such  steps  must 
include  consideration  of  cleaning  and 
sanitizing  contact  surfaces,  Using 
temperature  controls,  and  using  time 
controls.  For  example,  when  blending 
components,  if  you  use  a  mixer  that  has 
not  been  cleaned  and  sanitized,  your 
blended  material  may  become 
contaminated  with  microorganisms, 
including  microbial  pathogens.  Thus,  it 
is  important  to  clean  and  sanitize  your 
mixer  before  use. 

Proposed  §  111.65(c)(9)  would  require 
that  you  use  effective  measures,  such  as 
filters,  traps,  magnets,  or  electronic 
metal  detectors,  to  protect  against  the 
inclusion  of  metal  or  other  foreign 
material  in  your  components,  dietary 
ingredients,  or  dietary  supplements. 
This  proposed  requirement  is  intended 
to  exclude  foreign  and  extraneous 
majtter  that  would  contaminate 
components,  dietary  ingredients,  or 
dietary  supplements.  The  purpose  of 
this  proposed  requirement  is  not  to 
exclude  dietary  ingredients  that  are 
intended  to  be  used  and  that  are  of 
mineral  origin. 

One  comment  to  the  ANPRM 
suggested  that  we  require  the  use  of 
effective  measiu-es  to  protect  against  the 
inclusion  of  metal  or  other  extraneous 
material  in  dietary  products  when  there 
is  reason  to  suspect  that  the  product  is 
contaminated  by  metal  or  other 
extraneous  material.  The  comment 


stated  that  manufacturers  typically  are 
able  to  identify  the  particular  piece  of 
equipment  that  is  the  source  of  the 
metd  contamination. 

We  disagree  with  the  comment.  The 
purpose  behind  proposed  §  111.65(c)(9) 
is  to  ensure  that  no  metal  or  foreign 
material  becomes  a  source  of  possible 
contamination  and  not  to  establish 
mechanisms  to  be  used  after 
contamination  has  or  is  suspected  to 
have  occiured.  We  believe  that  the  most 
practical  way  to  protect  against  the 
inclusion  of  metal  and  foreign  material 
is  to  require  that  you  use  effective 
measures  during  the  manufacturing 
operations.  The  source  of  metal 
contamination  is  not  limited  to 
equipment  and  we  previously 
emphasize  the  need  to  maintain 
equipment  to  prevent  such 
contamination.  Metal  conteunination 
also  may  occur  during  harvesting  of 
natiu-al  products  and  use  of  utensils 
such  as  metal  brushes.  Therefore,  - 
because  we  believe  that  it  is  not  possible 
to  identify  and  eliminate  all  possible 
sources  of  metal  contamination  or  to 
determine  when  measures  would  be 
necessary  to  eliminate  such 
contamination,  proposed  §  111.65(c)(9) 
would  require  that  you  use  effective 
measures  to  protect  against  the 
inclusion  of  metal  and  foreign  material 
for  all  yoiu"  manufacturing  operations. 

Proposed  §  111.65(c)(10)  would 
require  that  you  segregate  and  identify 
all  containers  for  a  specific  batch  of 
dietary  ingredients  or  dietary 
supplements  to  identify  thefr  contents 
and,  where  necessary,  the  phase  of 
manufacturing.  This  proposed 
requirement  is  intended  to  protect 
ingredients  or  dietary  supplements  from 
potential  contamination  or  misuse 
during  manufacturing  or  storage. 
Identifications  of  these  items  will  enable 
you  to  determine  accurately  the  status  of 
all  batches  of  dietary  ingredients  or 
dietary  supplements  diu'ing  all  stages  of 
the  manufacturing  process,  will  help  to 
prevent  mixups  in  the  addition  of 
components  or  dietary  ingredients  to  the 
dietary  supplement  and  will  facilitate 
prompt  action  if  any  problems  in 
processing  are  identified.  ^  . 

Proposed  §  111.65(c)(ll)  would 
require  that  you  identify  all  processing 
lines  and  major  equipment  used  during 
manufactiuing  and  to  indicate  their 
contents,  including  the  name  of  the 
dietary  ingredient  or  dietary  supplement 
and  the  specific  batch  or  lot  number 
and,  when  necessary,  the  phase  of 
manufactiuing.  The  same  reasons  given 
for  proposed  §  111.65(c)(10)  apply  to 
this  proposed  requirement. 

Proposed  §  111.65(d)  would  require 
that  you  conduct  a  material  review  and 


make  a  disposition  decision  in 
accordance  with  proposed  §111.35(1) 
for  any  component,  dietary  ingredient, 
or  dietary  supplement  that  fails  to  meet 
specifications  or  that  is,  or  may  be, 
adulterated.  If  the  material  review  and 
disposition  decision  allows  you  to 
reprocess  the  component,  dietary 
ingredient,  or  dietary  supplement, 
proposed  §  111.65(d)  would  require  that 
you  ret  est  or  reexamine  it  to  ensure  that 
it  meets  specifications  and  is  approved 
by  the  quaUty  control  unit. 

The  person  who  performs  the  material 
review  and  disposition  review  required 
in  accordance  with  this  section  would 
be  required  to  document  at  the  time  of 
performance  the  results  of  the  material 
review  and  disposition  decision.  In 
accordance  with  §  111.50(d),  such 
documentation  must  be  maintained 
with  the  batch  production  record. 

We  invite  comment  on  whether  we 
should  require,  in  a  final  rule,  that  you 
establish  and  follow  vmtten  procedures 
to  implement  the  manufactiuing 
operations  required  in  proposed 
§  111.65.  If  comments  assert  that  written 
procedures  are  necessary,  comments 
should  include  an  explanation  of  why 
the  requirement  is  necessary  to  prevent 
adidteration  including  how  such  a 
requirement  would  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  Conversely,  if 
comments  assert  that  written  proceduires 
are  not  necessary,  comments  should    - 
include  an  explanation  of  why  the 
requirement  is  not  necessary  including 
how,  in  the  absence  oTthe  requirement, 
one  can  prevent  adulteration  and  ensure 
the  identity,  purity,  quality,  strength, 
and  composition  of  the  dietary 
ingredient  or  dietary  supplement. 
Further,  we  seek  comment  on  whether 
any  of  the  proposed  requirements  in  this 
section  are  not  necessary  to  prevent 
adulteration  and  to  ensure  the  identity, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  comments  shoidd  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identify,  purify,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  agree 
that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 
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8.  What  Requirements  Apply  to 
Packaging  and  Label  Operations? 
(Proposed  §111.70) 

Proposed  §  111.70  would  establish 
requirements  for  your  packaging  and 
label  operations.  The  correct  use  of 
packaging  and  labels  can  affect  whether 
your  product  is  adulterated.  For 
example,  if  a  packaging  material, 
intended  only  for  use  with  a  dry 
product,  is  used  to  package  a  Uquid. 
unsafe  substances  could  migrate  from 
the  packaging  to  the  liquid,  and 
adulterate  your  dietary  ingredients  or 
dietary  supplements.  In  addition,  if  you 
apply  the  wrong  label,  your  product 
would  be  adulterated  under  section 
402(g)  of  the  act  because  your  label  must 
be  that  which  is  specified  in  the  master 
manufacturing  record.  In  addition,  your 
product  would  be  misbranded  under 
section  403  of  the  act. 

Proposed  §  111.70(a)  would  require 
that  you  take  necessary  actions  to 
ensure  each  packaging  container  for 
holding  dietary  ingredients  or  dietary 
supplements  meets  its  specifications  so 
that  the  packaging  container's  condition 
will  not  contaminate  your  dietary 
ingredients  or  dietary  supplements  or 
cause  them  to  deteriorate.  As  previously 
stated  in  the  discussion  of  proposed 
§  111.35(e)(4),  you  must  establish 
specifications  for  packaging  materials 
that  may  come  in  contact  with  dietary 
ingredients  or  dietary  supplements. 
Meeting  such  specifications  would 
ensure  that  the  packaging  that  is  used  is 
safe  and  suitable  for  the  intended  use 
and  meets  all  of  the  statutory  and 
regulatory  requirements  under  the  act. 
In  that  way,  thfe  packaging  materials  will 
not  adulterate  the  diet^^  ingredient  or 
dietary  supplement.  This  proposed 
requirement  would  give  you  the 
discretion  to  establish  the  specifications 
for  each  packaging  container,  and  would 
require  that  these  specifications  are 
routinely  met.  For  example,  if  your 
product  is  sensitive  to  light,  you  would 
choose  a  container  that  protects  the 
product  from  the  light  so  that  it  does  not 
deteriorate. 

Proposed  §  111.70(b)  would  require 
that  you  fill,  assemble,  package,  and 
perform  other  related  operations  in  a 
way  that  protects  your  dietary 
ingredients  or  dietary  supplements 
against  adulteration  and  misbranding. 
The  proposal  would  require  that  you 
use  any  effective  means  to  do  this, 
which  would  include: 

•  Cleaning  and  sanitizing  all  filling 
and  packaging  equipment,  utensils,  and 
dietary  ingredient  or  dietary  supplement 
containers,  as  appropriate.  This  is 
important  because  cleaning  and 
sanitizing  all  filling  and  packaging 


equipment  can  help  you  avoid  some 
common  mistakes  that  can  adulterate 
your  products.  For  example,  in  one  case, 
a  consumer  complained  about  receiving 
two  different  sized  capsules  in  a  bottle 
labeled  as  containing  acidophilus 
capsules.  We  conducted  an 
investigation  and  found  that  the 
manufactiu^r  had  received  a  similar 
report  from  a  different  consiuner  (Ref. 
77).  We  analyzed  the  capsules  and 
found  that  the  smaller  capsules  were  not 
acidophilus  capsules  but  contained 
levels  of  stannous  fluoride  that  would 
cause  convulsions  in  certain  persons 
and  even  exceeded  the  lethal  dose  in 
small  children.  We  also  collected 
unopened  bottles  of  the  acidophilus 
product  and,  afler  opening  the  product, 
found  different  sized  capsules.  The 
presence  of  smaller  capsules  containing 
stannous  fluoride  mixed  in  with  the 
larger  acidophilus  capsules  adulterated 
the  product.  The  fact  that  these  small 
staimous  fluroride  capsules  mixed  in 
with  the  larger  acidophilus  capsules 
indicated  that  the  manufacturer  had  not 
cleaned  the  filling  equipment  properly. 
In  another  case,  consiuner  complaints 
about  a  vitamin  C  product  prompted  us 
and  the  product's  manufacturer  to 
investigate  the  product  (Ref.  78).  We 
both  discovered  that  the  products 
contained  niacin  instead  of  vitamin  C, 
and  the  problem  was  the  result  of  a 
failure  to  clean  out  the  packaging 
equipment  so  that  niacin  that  had  been 
left  in  the  packaging  equipment  was  put 
into  the  capsules  during  the 
manufacturing  operation  for  the  vitamin 
C  product.  The  manufacturer  reviewed 
its  packing  operations  and  instructed  its 
personnel  at  the  manufacturing  plant  to 
prevent  this  problem  from  reoccurring. 

•  Protecting  manufactured  dietary 
ingredients  and  dietary  supplements 
from  conlamination,  particularly 
airborne  particulates  such  as  dust,  dirt, 
or  microbes  that  may  contaminate  your 
product  when  your  product  is  exposed 
to  the  environment. 

•  Using  sanitary  handling  procedures. 

•  Establishing  physical  or  spatial 
separation  of  packaging  and  labels  from 
operati(>ns  on  other  dietary  ingredients 
and  dietary  supplements  to  prevent 
mixups.  It  is  important  to  keep 
inprocess  material  separate  from 
finished  product  that  is  ready  to  be 
packaged  and  labeled  so  that  inprocess 
material  is  not  inadvertently  packaged 
and  labeled  as  finished  product.  In 
addition,  this  proposed  requirement 
would  prevent  mixup  of  one  type  of 
dietary  ingredient  with  another  type  of 
dietary  ingredient  during  packaging  and 
label  operations  such  as  the  vitamin  C 
and  niacin  mixup  described  earlier. 


•  Identifying,  by  any  effective  means, 
filled  dietary  ingredient  or  dietary 
supplement  containers  that  are  set  aside 
and  held  in  imlabeled  condition  for 
futiire  label  operations,  to  prevent 
mixups; 

•  Identifying  the  dietary  ingredient  or 
dietary  supplement  with  a  batch,  lot.  or 
control  number  that  can  be  used  to 
determine  the  manufacturing  history 
and  control  of  the  batch.  Using  a  unique 
identifier  for  each  batch  or  lot  is 
necessary  for  you  to  trace  the 
manufacturing  history  for  a  particular 
batch,  and  thus  help  you  investigate  and 
correct  any  safety  problems  for  a  batch 
or  to  recall  a  dietary  ingredient  or 
dietary  supplement  batch.  For  example, 
if  you  discovered  a  particular  batch  had 
a  safety  problem,  you  could  recall  the 
batch  by  identifying  the  batch  number 
for  the  problem  product.  If  you  did  not 
have  a  unique  identifier,  consiuners 
would  be  imable  to  determine  which 
product  was  the  subject  of  a  recall,  and 
they  may  not,  stop  using  the  product  or 
you  will  have  to  recall  more  of  the 
product. 

•  Examining  a  representative  sample 
of  the  packaged  and  labeled  dietary 
ingredient  or  dietary  supplement  to 
ensure  that  it  meets  specifications  and 
that  the  label  specified  in  the  master 
manufacturing  record  has  been  applied; 
and 

•  Suitably  disposing  of  labels  and 
other  packaging  for  dietary  ingredients 
or  dietary  supplements  that  are  obsolete 
or  incorrect  to  ensure  that  they  are  not 
used  in  any  future  packaging  and  label 
operations.  The  use  of  any  obsolete  or 
incorrect  label  would  adulterate  the 
product  because  it  would  not  comply 
with  the  requirement  that  the  correct 
label  as  specified  in  the  master 
manufacturing  record  be  used. 

Proposed  §  111.70(c)  would  require 
that  you  conduct  a  material  review  and 
make  a  disposition  decision  of  any 
packaged  and  labeled  dietary 
ingredients  or  dietary  supplements  that 
do  not  meet  specifications.  If  packaged 
and  labeled  dietary  ingredients  or 
dietary  supplements  do  not  meet 
specifications,  it  means  that  there  is  a 
problem  and  that  the  dietary  ingredient 
or  dietary  supplement  may  be  or  is 
adulterated  and  this  step  is  needed  to 
determine  what  to  do  and  how  to 
handle  the  product  to  ensure  that  it  does 
not  get  distributed. 

Sometimes  problems  Jirise  because  a 
manufacturer  used  the  wrong  label  on  a 
particular  ingredient.  For  example,  in 
one  case,  an  ingredient  manufacturer 
put  the  wrong  label  on  its  product  so 
that  a  product  labeled  as  containing  zinc 
picolinate  actually  contained  zinc 
polynicotinate  (Ref.  79).  The  dietary 


ingredient  went  to  another  manufacturer 
who,  believing  that  the  product  was 
zinc  picolinate,  used  the  dietary 
ingredient  to  make  its  dietary 
supplement.  The  error  was  discovered 
after  consumers  who  used  the  product 
started  complaining  of  adverse  reactions 
that  are  associated  with  niacin 
supplements,  but  the  problem  could 
have  been  avoided  if  the  dietary 
ingredient  manufacturer  had  taken  steps 
to  ensure  that  the  correct  labels  were 
used. 

Proposed  §  111.70(d)  would  require 
that  you  repackage  or  relabel  dietary 
ingredients  or  dietary  supplements  if 
approved  and  appropriately 
documented  by  your  quality  control 
unit.  The  quality  control  unit  would 
need  to  decide  whether  the  improperly 
packaged  product  was  adulterated  by 
the  incorrect  package  and  could  be 
repackaged  and  relabeled  without 
reprocessing  of  the  dietary  ingredient  or 
dietary  supplement. 

Proposed  §  111.70(e)  would  require 
that  you  retest  or  reexamine  any 
repackaged  or  relabeled  dietary 
ingredients  or  dietary  supplements. 
They  must  meet  all  specifications  and 
the  quality  control  imit  must  approve  or 
reject  their  release  for  distribution.  The 
reason  this  is  necessary  is  to  ensure  for 
example,  by  testing  or  examination,  that 
the  repackaged  or  relabeled  product 
meets  specifications  and  that  the 
container  in  which  the  product  is 
repackaged  meets  specifications. 

Proposed  §  111.70(f)(1)  would  require 
that  you  control  the  issuance  and  use  of 
packaging  and  labels  and  reconcile  the 
issuance  and  use  of  discrepancies.  It  is 
important  to  control  access  to  the 
storage  of  packaging  and  labels;  for 
example,  only  the  labels  that  are 
required  for  current  label  operations 
should  be  issued  to  prevent  issuance  of 
any  incorrect  labels  during  the  label 
operation.  Using  batch  or  lot  numbers 
on  your  labels  may  be  one  control 
method.  Batch  or  lot  numbers  also  help 
you  (and  us)  to  identify  a  particular 
product  and  to  trace  that  product's 
manufacturing  history  through  your 
CGMP  records.  They  can  help  identify 
which  products  are  affected  by  a 
product  recall,  if  a  recall  is  necessary, 
and  this  can  help  preserve  consumer 
confidence  in  your  product. 

For  example,  if  a  recall  covers  batch 
A123.  and  a  particular  consumer  has  a 
'product  whose  batch  number  is  C456. 
he  or  she  will  know  that  the  product  is 
not  covered  by  the  recall.  In  contrast,  if 
no  batch  numbers  appear  on  the  product 
label,  the  consumer  would  not  be  able 
to  tell  whether  his  or  her  product  is 
covered  by  the  recall  and  may  continue 
to  use  it. 


As  another  example,  controlling 
access  of  labels  can  help  identify 
instances  when  mislabeling  may  have 
occurred.  If  you  issue  only  the  necessary 
number  of  labels  to  cover  a  particular 
production  nm  but  use  fewer  labels 
than  expected  even  though  you  labeled 
the  expected  niunber  of  containers  for 
the  production  run,  this  discrepancy 
would  suggest  that  you  used  some 
wrong  labels  during  the  run  and  that 
you  should  conduct  an  investigation  to 
determine  the  cause  of,  or  reconcile  the 
discrepancy. 

Proposed  §  111.70(f)(2)  would  require 
that  you  must  examine  carefully,  before- 
packaging  operations,  packaging  and 
labels  for  each  batch  of  dietary 
ingredient  or  dietary  supplement  to 
ensiue  that  the  label  and  packaging 
conform  to  the  master  manufacturing 
record. 

Proposed  §  111, 70(g)  would  require 
that  the  person  who  performs  the 
requirement  established  in  accordance 
with  this  section  document,  at  the  time 
of  performance,  that  he  or  she 
performed  the  requirement.  This  would 
include,  but  not  be  limited  to. 
documentation  in  the  batch  production 
record  of: 

•  The  identity  and  quantity  of  the 
packaging  and  labels  used  and 
reconciliation  of  any  discrepancies 
between  issuance  and  use; 

•  The  examination  of  a  representative 
sample  (as  proposed  §  111.70(b)(7) 
would  require); 

•  The  conclusions  you  reached  from 
retests  conducted  under  proposed 

§  111.70(e);  and 

•  Any  material  reviews  and 
disposition  decisions  for  packaging  and 
labels. 

Proposed  §  111.70(h)  would  require 
that  you  keep  the  packaging  and  label 
operations  records  required  under  this 
section  established  in  accordance  with 
proposed  §  111.125.  These  records  are 
necessary  to  ensiu^e  that  the  correct 
packaging  and  label,  i.e.,  the  packaging 
and  label  specified  by  the  master 
manufacturing  record,  were  used  in  and 
applied  to  the  batch  of  dietary 
ingredient  or  dietary  supplement.  These 
records  together  with  the  master 
manufacturing  records  and  batch 
production  records  will  ensure  that  a 
complete  history  of  each  batch  of 
dietary  ingredient  or  dietary  supplement 
including  use  of  the  correct,  packaging 
and  label  is  available  for  your  review  in 
the  event  that  a  problem  arises  with  a 
particular  batch.  These  records  also  are 
necessary  to  demonstrate  compliance 
with  the  CGMP  and  quality  control 
procedures.  We  invite  comment  on 
whether  we  should  require,  in  a  final 
rule,  that  you  estabUsh  and  follow 


written  procedures  for  packaging  and 
label  operations  that  implement  the 
requirements  of  this  section.  If 
comments  assert  that  written  procedures 
are  necessary,  comments  should  include 
an  explanation  of  why  the  requirement 
is  necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensure  the  identity,  piu-ity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how.  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength  and 
composition  of  the  dietary  in^«dient  or 
dietary  supplement.  Fiuther.  we  .seek 
comment  on  whether  any  of  the 
proposed  requirements  in  this  section 
are  not  necessary  to  prevent 
adulteration  and  to  ensure  the  identify, 
purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  assert 
that  certain  provisions  are  not 
necessary,  conunents  should  include  an 
explanation  of  why  the  requirertient  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement.  If  comments  agree 
that  the  proposed  requirements  are 
necessary  for  reasons  other  than  those 
we  have  provided,  the  comments  should 
so  state  and  provide  an  explanation. 

9.  What  Requirements  Apply  to  Rejected 
Components.  Dietary  Ingredients. 
Dietary  Supplements.  Packaging,  and 
Labels?  (Proposed  §  111.74) 

Proposed  §  111.74  is  intended  to 
ensure  that  you  do  not  mistakenly  use 
rejected  materials  that  are  determined 
by  the  quality  control  unit  to  be 
unsuitable  for  use  to  make  a  dietary 
ingredient  or  dietary  supplement. 

Proposed  §  111.74(a)  would  require 
that  you  clearly  identify,  hold,  and 
control,  under  a  quarantine  system  any 
component,  dietary  ingredient,  dietary 
supplement,  packaging,  and  label  that  is 
rejected  and  unsuitable  for  use  in 
manufacturing,  packaging,  or  label 
operations.  The  term  "control  under  a 
quarantine  system"  indicates  that  you 
must  prevent  the-  use  of  any  rejected 
component,  dietary  ingredient,  dietary 
supplement,  packaging,  or  label  because 
such  rejected  product  is  unsuitable  for 
use.  For  example,  under  this  proposed 
rule,  if  a  component,  dietary  ingredient, 
or  dietary  supplement  is  rejected  smd 
determined  by  the  quality  control  unit 
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to  be  unsuitable  for  use,  such  material 
would  be  adulterated  and  not  be 
suitable  for  reprocessing.  Therefore,  to 
prevent  contamination  of  nonrejected 
material,  you  must  quarantine  the 
rejected  material  before  disposal.  The 
proposed  rule  would  not  specify  any 
particular  mechanism  for  how  you 
quarantine  the  material,  instead,  you 
would  have  discretion  in  deciding  what 
actions  to  take  or  what  process  to  use. 

You  also  should  note  that,  by  referring 
to  items  that  are  rejected  and  unsuitable 
for  use,  proposed  §  111.74(a)  excludes 
items  that  can  be  reprocessed  and  made 
suitable  for  use.  Those  items  that  can  be 
reprocessed  and  made  suitable  for  use 
are  dealt  with  in  proposed  §  111.82. 

F.  Holding  and  Distributing  (Proposed 
Subpart  F) 

1.  What  Requirements  Apply  to  Holding 
Components,  Dietary  Ingredients, 
Dietary  Supplements,  Packaging,  and 
Labels?  {Proposed  §  111.80) 

Proposed  §  111.80  would  require  that 
you  hold  dietary  ingredients  and  dietary 
supplements  under  conditions  that  will 
protect  them  against  contamination  and 
deterioration.  Proposed  §  111.80(a) 
would  require  that  you  hold 
components,  dietary  ingredients,  and 
dietary  supplements  under  appropriate 
conditions  of  temperature,  humidity, 
and  light  so  that  the  identity,  pimty, 
quality,  strength,  and  composition  of  the 
components,  dietary  ingredients,  and 
dietary  supplements  are  not  affected. 
This  proposed  provision  includes  the 
holding  of  components,  dietary 
ingredients,  dietary  supplements  in 
your  physical  plant  and  at  any  point  in 
the  distribution  process,  however,  we 
would  not  extend  the  holding 
requirements  imder  this  proposed 
CGMP  regulation  to  retail  ^ 

establishments,  but  would  defer  to  State 
and  local  govenunents  for  regulating 
operations  that  provide  dietary 
supplements  to  retail  for  sale  to  the 
consumer.  However,  if  a  retail  holding 
area  is  filthy,  we  would  not  be 
prevented  from  taking  an  enforcement 
action  under  a  legal  authority  other  than 
section  402(g)  of  the  act. 

This  requirement  would  ensure  that 
products  are  not  contaminated  while 
they  are  held  by  the  manufactxurer,  the 
wholesaler,  or  while  being  held  at  a 
warehouse.  This  would  increase  the 
likelihood  that  the  products  consumers 
purchase  have  the  same  quality  as  when 
they  left  the  manufacturer.  Note  that 
proposed  §  111.80(a)  uses  the  words 
"not  affected;"  this  means  that  the 
conditions  under  which  you  hold 
components,  dietary  ingredients,  and 
dietary  supplements  must  not  adulterate 


the  components,  dietary  ingredients,  or 
dietary  supplements.  For  example,  dried 
plemts  stored  in  a  hot,  humid  warehouse 
may  become  moldy.  Mold 
contamination  could  adversely  affect 
the  purity  of  the  dietary  ingredients  and 
dietary  supplements  you  manufacturer. 
You  will  decrease  the  chances  of  mold 
contaminating  your  dried  plants  if  you 
control  temperature  and  humidity. 

Proposed  §  111.80(b)  would  require 
that  you  hold  packaging  and  labels 
under  appropriate  conditions  of 
temperature,  humidity,  and  light  so  that 
the  quality  of  the  packaging  and  labels 
are  not  affected.  For  example,  some 
plastics  become  brittle  when  exposed  to 
extreme  temperatiues.  If  brittle  plastic 
containers  are  used  to  hold  dietary 
ingredients  or  dietary  supplements,  they 
could  crack  or  break,  thereby  losing 
their  protective  qualities,  and  lead  to 
contamination  or  deterioration  of  the 
dietary  ingredient  or  dietary 
supplement.  You  need  to  know  the 
conditions  of  temperature,  humidity, 
and  light  that  are  appropriate  for  your 
packaging  and  labels  and  you  need  to 
hold  the  packaging  and  labels  imder 
such  conditions. 

Proposed  §  111.80(c)  would  require 
that  you  hold  components,  dietary 
ingredients,  dietary  supplements, 
packaging,  and  labels  under  conditions 
that  do  not  lead  to  mixup, 
contamination,  or  deterioration  of  the 
components,  dietary  ingredients,  dietary 
supplements,  packaging,  and  labels.  For 
example,  your  holding  conditions  must 
include  a  system  for  identifying 
container  contents  and  its  status  (e.g., 
segregated,  approved  for  use)  in  a 
manner  that  prevents  mixup  or  use  of 
unsuitable  materials  in  manufacturing. 
Further,  the  presence  of  rodents  in  your 
holding  area  may  cause  contamination 
or  deterioration  of  components,  dietary 
ingredients,  dietary  supplements, 
packaging,  and  labels.  Therefore,  your 
holding  conditions  must  be  rodent-A«e. 
Moreover,  rodents  in  your  holding  area 
would  adulterate  your  dietary 
ingredient  or  dietary  supplement  under 
section  402(g)  of  the  act.  Holding 
conditions  that  prevent  mixup, 
contamination,  or  deterioration  of 
components,  dietary  ingredients,  dietary 
supplements,  packaging,  or  labels  are 
necessary  to  prevent  the  production  of 
an  adulterated  dietary  ingredient  or 
dietary  supplement. 

We  invite  comment  on  whether  we 
should  require,  in  a  final  rule,  that  you 
establish  and  follow  written  procedures 
for  holding  components,  dietary 
ingredients,  dietary  supplements, 
packaging,  and  labels.  If  comments 
assert  that  written  procedures  are 
necessary,  comments  should  include  an 


explanation  of  why  the  requirement  is 
necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement. 

2.  What  Requirements  Apply  to  Holding 
Inprocess  Material?  (Proposed  §  111.82) 

Proposed  §  111.82  discusses  proposed 
requirements  for  holding  inprocess 
material.  Proposed  §  111.82  would 
require  that  you  segregate  any  inprocess 
material  that  does  not  meet  your 
specifications,  is  awaiting  further 
processing,  or  needs  further  evaluation 
by  the  quality  control  unit  (e.g..  because 
the  inprocess  material  does  not  meet 
specifications,  or  because  of  an 
unexpected  occurrence)  to  determine  if 
it  is  suitable  for  reprocessing. 

Proposed  §  111.82(a),  therefore,  would 
require  that  you  identify  and  hold 
inprocess  material  under  conditions  that 
will  protect  such  material  against 
mixup.  contamination,  and 
deterioration. 

Proposed  §  111.82(b)  would  require 
that  you  hold  inprocess  material  under 
appropriate  conditions  of  temperature, 
humidity,  and  light.  The  intent  here  is 
to  prevent  any  contamination  or 
deterioration  of  that  inprocess  material. 

We  invite  comment  on  whether  we 
should  require,  in  a  final  rule,  that  you 
establish  and  follow  written  procedures 
for  holding  inprocess  material.  If 
comments  assert  that  written  procedures 
are  necessary,  comments  should  include 
an  explanation  of  why  the  requirement 
is  necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how.  in  the 
absence  of  the  requirement,  one  can 
■  prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement. 


3.  What  Requirements  Apply  to  Holding 
Reserve  Samples  of  Components, 
Dietary  Ingredients,  and  Dietary 
Supplements?  (Proposed  §  111.83) 

Earlier,  we  discussed  a  provision 
concerning  the  collection  of  reserve 
samples.  Proposed  §  111.50(h)  would 
require  that  you  collect  representative 
reserve  samples  of  each  batch  of  dietary 
ingredient  or  dietary  supplement. 
Proposed  §  111.83  would  set  forth 
requirements  for  holding  any  reserve 
samples  collected. 

Proposed  §  111.83(a)  would  require 
that  you  hold  any  reserve  samples  of 
components  or  dietary  ingredients 
collected  in  a  manner  that  protects 
against  contamination  and  deterioration. 

Proposed  §  111.83(b)  would  require 
that  you  hold  such  reserve  samples  of 
dietary  supplements  in  a  manner  that 
protects  against  contamination  and 
deterioration.  Further,  this  provision 
would  require  that  you  hold  the  reserve 
samples  under  conditions  of  use 
recommended  or  suggested  in  the  label 
of  the  dietary  supplement  and,  if  no 
conditions  of  use  are  recommended  or 
suggested  in  the  label,  then  under 
ordinary  conditions  of  use.  This  ' 
proposed  requirement  also  would 
require  that  you  use  the  same  container- 
closure  system  in  which  the  dietary 
supplement  is  marketed  or  one  that 
provides  the  same  level  of  protection 
against  contamination  or  deterioration 
as  the  marketed  container-closure 
system.  It  is  necessary  to  hold  the 
reserve  sample  of  a  dietary  supplement 
under  the  same  conditions  and  in  the 
same  packaging  as  you  would  expect  a 
consumer  to  hold  that  dietary 
supplement  so  that,  if  you  need  to  later 
test  that  reserve  sample,  the  testing 
would  reflect  current  conditions  under 
which  the  dietary  supplement  is  held  by 
the  consumer  prior  to  being  consumed. 

4.  What  Requirements  Apply  to 
Retiuned  Dietary  Ingredients  or  Dietary 
Supplements?  (Proposed  §  111.85) 

Proposed  §  111.85  would  establish 
requirements  for  returned  dietary 
ingredients  or  dietary  supplements. 
"Returned"  dietary  ingredients  or 
dietary  supplements  are  those  products 
that  a  distributor,  wholesaler,  or  retailer 
returns  to  a  manufactiuer.  Proposed 
§  111.85(a)  would  require  that  you 
identify  returned  dietary  ingredients  or 
dietary  supplements  and  to  quarantine 
them  until  your  quality  control  unit 
conducts  a  material  review  and  makes  a 
disposition  decision.  (Your  quality 
control  unit  would  do  this  imder 
proposed  §  111.37.)  For  example,  you 
could  attach  a  tag  or  other  identifier  on 
the  returned  dietary  ingredient  or 


dietary  supplement  to  show  that  it  is 
"returned."  We  would  require  that  you 
identify  and  quarantine  (not  just 
identify  and  segregate)  retiuned  dietary 
ingredients  or  dietary  supplements  so 
that  they  cannot  be  used.  We  propose  to 
require  that  you  qucirantine  returned 
products  because  you  must  assiune  that 
the  returned  product  is  adulterated  until 
tests  show  otherwise.  Thus,  the  product 
should  not  have  physical  closeness  or 
contact  with  nonretumed  product  to 
ensure  that  it  will  not  be  mixed  up 
mistakenly  with  noiuetumed  product, 
redistributed  or  reused  in 
manufacturing. 

Proposed  §  111.85(b)(1)  states  that  you 
may  salvage  retiuned  dietary 
ingredients  and  .dietary  supplements 
only  if: 

•  Evidence  from  their  packaging  (or, 
if  possible,  an  inspection  of  the 
premises  where  the  dietary  ingredients 
and  dietary  supplements  were  held) 
indicates  that  the  dietary  ingredients 
and  dietary  supplements  were  not 
subjected  to  improper  storage 
conditions.  This  would  require  that  you 
have  personal  knowledge  of  the  exact 
conditions  imder  which  the  returned 
dietary  ingredients  or  dietary 
supplements  were  held.  Normally,  for 
most  types  of  packaging,  simply 
examining  the  packaging  will  not  tell 
you  about  the  stcnage  conditions  that 
existed.  However,  we  are  aware  of  some 
technologies  that  are  being  used,  such  as 
temperature-sensitive  materials  that 
change  colors,  that  could  provide  some 
information  about  storage  conditions; 
and 

•  Tests  demonstrate  that  the  dietary 
ingredients  or  dietary  supplements  meet 
all  specifications  for  identity,  purity, 
quality,  strength,  and  composition.  This 
requirement  will  ensure  that  you  do  not 
return  to  distribution  a  dietary 
ingredient  or  dietary  supplement  that 
does  not  meet  specifications.  Salvage  is 
available  for  only  those  products  for 
which  testing  can  be  performed  on 
finished  product. 

For  purposes  of  this  discussion, . 
"salvage"  means  to  return  to 
distribution  without  reprocessing  the 
dietary  ingredient  or  dietary 
supplement. 

Proposed  §  111.85(c)  would  require 
that  you  destroy  or  suitably  dispose  of 
the  returned  dietary  ingredients  or 
dietary  supplements  if  they  do  not  meet 
specifications  for  identity,  purity, 
quality,  strength,  and  composition, 
unless  the  quaUty  control  unit  conducts 
a  material  review  and  makes  a 
disposition  decision  to  allow 
reprocessing. 

Proposed  §  111.85(d)  would  require 
that  you  conduct  an  investigation  of 


your  manufacturing  processes  and  those 
other  batches  if  the  reason  for  a  dietary 
ingredient  or  a  dietary  supplement 
being  returned  implicates  other  batches. 
The  point  of  the  investigation  would  be 
to  determine  whether,  for  example,  the 
other  implicated  batches  may  have  the 
same  problem  or  have  been  subject  to 
the  same  problematic  manufactiuing 
process  for  which  the  dietary  ingredient 
or  dietary  supplement  was  returned. 
Other  batches  may  be  implicated  if  the 
component  or  dietary  ingredient  used  in 
the  returned  product  also  was  used  in 
additional  batches  or  if  your 
investigation  indicates  that  there  was  a 
problem  with  a  step  in  the 
manufacturing  process  that  affected 
additional  batches.  The  proposal  also 
would  require  that  you  document  the 
investigation  and  include  your 
conclusions  and  followup. 

Proposed  §  111.85(e)  would  require 
you  to  establish  and  keep  records  for 
any  material  review  and  disposition 
decision  and  any  required  testing  to 
determine  compUance  with 
specifications  done  for  any  returned 
dietary  ingredient  or  dietary 
supplement.  You  should  include  the 
following  information  in  your  records: 

•  The  name  of  the  person  or  company 
or  both  the  name  of  the  person  and 
company  who  returned  the  dietary 
ingredients  or  dietary  supplements; 

•  A  description  of  the  returned 
dietary  ingredient  or  dietary 
supplement; 

•  The  batch  or  lot  number  of  the 
returned  dietary  ingredient  or  dietary 
supplement  and  any  ref>rocessed  batch 
or  batch  manufactured  using  the 
returned  dietary  ingredient  or  dietary 
supplement; 

•  The  reason  for  the  return; 

•  The  Quantity  returned; 

•  The  aisposition  of  the  dietary 
ingredient  or  dietary  supplement;  and 

•  The  date  of  disposition. 
Proposed  §  111.85(f)  would  require 

that  you  make  and  keep  records  for 
returned  dietary  ingredients  and  dietary 
supplements  in  accordance  with 
§  111.125.  These  records  are  necessary 
to  ensure  that  returned  products  that 
could  be  adulterated  are  not 
inadvertently  redistributed  or 
inadvertently  used  in  manufacturing. 
Further,  records  of  any  reprocessed 
batch  or  batch  manufactured  using  the 
returned  product  will  be  useful  in  the 
event  that  a  problem  arises  with  a 
particular  batch  that  is  manufactured 
with  returned  product.  These  records 
also  are  necessary  to  demonstrate 
compliance  with  the  CGMP  and  quality 
control  procedures.  We  invite  comment 
on  whether  we  should  require,  in  a  final 
rule,  that  you  establish  and  follow 
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written  procedures  for  identifying, 
quarantining,  and  salvaging  returned 
dietary  ingredients  and  dietary 
supplements.  If  comments  assert  that 
written  procedures  are  necessary, 
comments  should  include  an 
explanation  of  why  the  requirement  is 
necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensiue  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietary 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement. 

5.  What  Requirements  Apply-to 
Distributing  Dietary  Ingredients  or 
Dietary  Supplements?  (Proposed 
§111.90) 

Proposed  §  111.90  would  establish 
requirements  concerning  the 
distribution  of  dietary  ingredients  and 
dietary  supplements.  Proposed 
§  111.90(a)  would  require  any 
distribution  of  dietary  ingredients  or 
dietary  supplements  to  be  under 
conditions  that  will  protect  them  from 
contamination  and  deterioration.  This  is 
to  protect  dietary  ingredients  and 
dietary  supplements  from  distribution 
practices  that  may  adulterate  them. 

As  discussed  previously,  proposed 
part  111  also  would  apply  to  foreign 
firms  that  manufactiue,  package,  or  hold 
dietary  ingredients  and  dietary 
supplements  that  are  imported  or 
offered  for  import  into  the  United 
States,  unless  imported  for  further 
processing  and  export  under  section 
801(d)(3)  of  the  act.  It  also  would  apply 
to  persons  who  distribute  imported 
dietary  ingredients  and  dietary 
supplements,  and  to  persons  who  export 
dietary  ingredients  and  dietary 
supplements  from  the  United  States 
unless  exported  in  compliance  with 
section  801(e)  of  the  act. 

We  recognize  that  the  safety  of  dietary 
supplements  cannot  be  adequately 
ensured  if  the  imports  are  not  subject  to 
the  same  controls  as  domestic  products. 
In  addition,  we  believe  that  the  importer 
who  distributes  a  foreign  product 
should  share  responsibility  with  the 
foreign  manufacturer  for  safety.  More 
often  than  not,  it  is  a  U.S.  importer, 
rather  than  the  foreign  manufactiuer, 
who  actually  distributes  imported 
dietary  supplements  for  sale  in  the 
United  States.  Thus,  we  believe  that 
importers  of  dietary  ingredients  or 


dietary  supplements  should  take  steps 
to  ensure  that  their  shipments  are 
obtained  from  manufacturers  that  follow 
these  proposed  CGNfP  requirements. 

In  addition,  these  proposed  CGMPs 
would  apply  to  manufacturers  who 
export  their  dietary  ingredient  or  dietary 
supplement,  unless  exported  in 
compliance  with  section  801(e)  of  the 
act.  Section  801(e)(1)  of  the  act  states 
that  a  food  intended  for  export  must  not 
be  deemed  to  be  adulterated  or 
misbranded  under  the  act  if  it: 

•  Accords  to  the  foreign  purchaser's 
specifications; 

•  Is  not  in  conflict  with  the  laws  of 
the  country  to  which  it  is  intended  for 
export; 

•  Is  labeled  on  the  outside  of  the 
shipping  package  that  it  is  intended  for 
export;  and 

•  Is  not  sold  or  offered  for  sale  in 
domestic  commerce. 

Dietary  ingredients  and  dietary 
supplements  for  export  are  subject  to 
section  801(e)(1)  of  the  act  and  would  be 
subject  to  the  notification  and 
recordkeeping  requirements  of  §  1.101 
(21  CFR  1.101)  and  you  would  be 
required  to  comply  with  the  export 
requirements  of  §  1.101. 

We  invite  conunent  on  whether  we 
should  require,  in  a  final  rule,  that  you 
make  and  keep  records  on  the 
distribution  of  dietary  ingredients  and 
dietary  supplements  that  you 
manufacture,  package,  or  hold. 

G.  Consumer  Complaints — What 
Requirements  Apply  to  Consumer 
Complaints?  (Proposed  Subpart  G, 
§111.95) 

Proposed  §  111.95  would  establish 
requirements  for  receiving  and  handling 
consumer  complaints.  Consiuner 
complaints  can  be  helpful  in  alerting 
you  to  possible  manufacturing  and 
safety  problems  associated  with  your 
dietary  ingredients  or  dietary 
supplements. 

As  stated  in  §  111.3,  consumer 
complaint  refers  to  a  possible  failure  of 
a  dietary  ingredient  or  dietary 
supplement  to  meet  any  of  the 
requirements  of  this  part,  including 
those  that,  if  not  met,  may  result  in  a 
possible  risk  of  illness  or  injury. 
Proposed  §  111.95(e)  would  require  that 
you  keep  a  written  record  of  every 
consiuner  complaint  that  is  related  to 
good  manufacturing  practices.  Thus, 
whether  the  complaint  was  sent  by 
regular  mail,  electronic  mail,  or  any 
other  form  of  written  communication,  or 
whether  received  orally,  you  would  be 
required  to  keep  a  written  record  of  each 
consumer  complaint.  You  should 
include  all  information  that  would 
allow  your  quality  control  unit  to 


determine  whether  an  investigation  of 
the  complaint  is  necessary. 

Proposed  §  111.95(a)  would  require 
that  you  have  a  qualified  person  review 
all  consumer  complaints  to  determine 
whether  the  consiuner  complaint 
involves  a  possible  failure  of  a  dietary 
ingredient  or  dietary  supplement  to 
meet  any  of  its  specifications,  or  any 
other  requirements  of  this  part, 
including  those  specifications  and  other 
requirements  that,  if  not  met,  may  result 
in  a  possible  risk  of  illness  or  injiuy.  A, 
"qualified  person"  would  be  a  person 
who  has  the  training  and  experience  to 
determine  whether  a  complaint 
represents  a  possible  failure  of  a  dietary 
ingredient  or  dietary  supplement  to 
meet  any  of  the  requirements  in  this 
part,  or  represents  a  possible  risk  of 
illness  or  injury  that  is  imrelated  to  such 
failure.  The  qualified  person's  review  is 
important  for  distinguishing  betwe^i 
those  consumer  complaints  that  your 
quality  control  unit  must  review  and 
those  consumer  complaints  that 
represent  a  consiuner's  dissatisfaction 
with  a  dietary  ingredient  or  dietary 
supplement  that  is  unrelated  to  a 
possible  failure  to  meet  specifications 
that  would  be  required  by  this  proposal, 
or  any  other  requirement  in  this  part. 
For  example,  some  consumer 
complaints  about  quality  may  simply 
express  a  personal  dislike  of  the  taste, 
color,  odor,  or  size  of  tablet,  which 
would  probably  not  require  your  quality 
control  unit  to  review  ^em.  As  stated 
earlier,  consumer  complaints  related  to 
an  illness  or  injury  related  to  a 
pharmacologically  active  substance  of  a 
particular  dietary  ingredient,  such  as 
aristolochic  acid,  would  not  be  a 
consumer  complaint  within  the 
meaning  of  that  term  in  this  proposal 
and  thus  would  not  be  of  the  type  that 
the  quality  control  unit  must  review 
imder  this  proposed  rule. 

Proposed  §  111.95(b)  would  require 
that  your  quality  control  unit  review  all 
consumer  complaints  involving  the 
possible  failure  of  a  dietary  ingredient 
or  dietary  supplement  to  meet  any  of  its 
specifications,  or  any  of  the  other 
requirements  in  this  part,  including 
those  specifications  and  other 
requirements  that,  if  not  met,  may  result 
in  a  possible  risk  of  illness  or  injury,  to 
determine  whether  there  is  a  need  to 
investigate  the  consiuner  complaint. 
When  there  is  a  reasonable  possibility  of 
a  relationship  between  the  quality  of  a 
dietary  supplement  and  an  adverse 
event,  such  as  a  report  of  an  illness  or 
injury  that  may  be  due  to  a  wrong 
ingredient  or  wrong  label,  then  the 
manufacturer  would  be  required  to  do 
an  investigation.that  includes  both 
batch  records  associated  with  the 
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dietary  ingredient  or  dietary  supplement 
involved  in  the  consumer  complaint. 
However,  if  the  quality  control  unit 
determines  that  an  investigation  is 
unnecessary,  it  would  be  helpful  to  you 
if  your  quality  control  unit  documents 
why  an  investigation  was  not  necessary. 
This  information  would  be  useful  to  you 
because  it  could  save  time  if  you  receive 
additional  similar  consumer  complaints 
about  a  particular  product. 

Proposed  §  111.95(c)  would  require 
that  your  quality  control  unit  investigate 
a  consumer  complaint  when  there  is  a 
reasonable  possibility  of  a  relationship 
between  the  quality  of  a  dietary 
supplement  and  an  adverse  event.  For 
example,  if  a  manufacturer  uses  too 
much  of  a  dietary  ingredient  in  a  dietary 
supplement  (e.g.,  400  to  4,699  ng  of 
selenium  instead  of  200  jig  of  selenium). 
it  is  a  manufacturing  error  that  may 
result  in  an  adverse  event.  Further,  if  a 
communication  alleges  consumer 
dizziness,  vomiting,  or  lightheadedness 
after  consuming  several  dietary 
supplements,  it  is  a  adverse  event  report 
that  is  worthy  of  quality  control  unit 
investigation. 

Proposed  §  111.95(d)  would  describe 
what  the  quality  control  unit's 
investigation  must  include.  In  brief,  the 
quality  control  unit's  investigation  of  a 
consumer  complaint  must  include  the 
batch  records  associated  with  the 
dietary  ingredient  or  dietary  supplement 
involved  in  the  consumer  complaint. 
The  quality  control  unit  must  extend  the 
investigation  to  other  batches  of  dietary 
ingredients  or  dietary  supplements  that 
may  have  been  associated  with  a  failiue 
to  meet  a  specification  or  any  other    ■ 
requirements  of  this  part.  When  there  is 
a  possible  product  defiect  or  frulure.  we 
recommend  that  the  investigation 
include  laboratory  testing  of  the  dietary 
ingredient  or  dietary  supplement 
because  you  will  need  the  test  results  to 
determine  if  specifications  or 
requirements  for  the  dietary  ingredient 
or  dietary  supplement  were  not  met. 
Complaints  such  as  those  that  involve 
serious  adverse  events  should  include 
followup  by  4  health  care  provider.  For 
other  tj^es  of  complaints,  neither 
laboratory  nor  medical  investigation 
may  be  necessary  because  the  product 
defect  or  failure  may  be  identified  by 
reviewing  batch  documents  or  the 
consumer  compleiint  may  not  involve  a 
serious  adverse  event. 

Proposed  §  111.95(e)  would  require 
that  you  make  and  keep  a  written  record 
of  every  consumer  complaint  that  is 
related  to  good  manufacturing  practices. 
For  the  purposes  of  this  regulation,  a 
consiuner  complaint  about  product 
quality  may  or  may  not  include 
concerns  about  a  possible  hazard  to 


health.  However,  a  consumer  complaint 
does  not  include  an  adverse  event, 
illness,  or  injury  related  to  the  safety  of 
a  particular  dietary  ingredient 
independent  of  whether  the  product  is 
produced  under  good  manufacturing 
practices.  The  consumer  complaint 
written  record  must  include,  but  is  not 
limited  to,  the  following: 

•  The  name  and  description  of  the 
dietary  ingredient  or  dietary 
supplement; 

•  The  batch  or  lot  number  of  the 
dietary  supplement,  if  available; 

•  The  complainant's  name,  if 
available; 

•  The  nature  of  the  complaint, 
including  how  the  consiuner  used  the 
product; 

•  The  reply  to  the  complainant,  if 
any;  and 

•  Findings  of  the  investigation  and 
followup  action  taken  when  an 
investigation  is  performed. 

We  suggest  that  you  report  the 
consumer  complaint  and  the 
investigation  results  to  us  when  there  is 
a  possibility  of  a  relationship  between 
the  consumption  of  a  dietary 
supplement  and  a  serious  adverse  event. 
While  the  proposal  would  not  require 
that  you  submit  these  reports,  we 
strongly  suggest  that  you  do  so  because 
we  may  have  additional  expertise  or 
data  that  may  be  helpful  in  investigating 
the  complaint  or  determining  whether 
the  problem  applies  to  more  than  one 
product.  We  suggest  that  you  submit 
these  reports  virithin  15  days  after  you 
receive  such  information  to  the  FDA 
MedWatch  program  by  calling  our 
"MedWatch"  program  (our  database  for 
reporting  possible  adverse  events)  at  1- 
80O-FDA-1088  (1-800-332-1088)  to 
request  that  a  reporting  form  (one-page, 
return  postage  paid)  and  instructions  on 
how  to  complete  the  form  be  mailed  to 
you.  downloading  a  form  and 
instructions  from  the  MedWatch 
Internet  site  at  http://www.fda.gov,  or 
using  the  interactive  form  available  on 
the  MedWatch  Internet  site  at  bttp:// 
www.fda.gov. 

Further,  we  suggest  that  you  report  a 
consumer  complaint  even  if  you  are  not 
the  manufacturer  of  a  dietary  ingredient 
or  dietary  supplement  and  only  package 
or  distribute  a  dietary  ingredient  or 
dietary  supplement  if  you  receive  a 
consumer  complaint  that  may  be  related 
to  the  manufacture  of  the  dietary 
ingredient  or  dietary  supplement. 
Sometimes  consumers  submit 
complaints  to  the  person  who 
distributes  a  product  or  the  person  who 
is  listed  on  the  package  label.  If  this 
happens,  you  should  notify  the 
manufacturer  of  the  dietary  ingredient 
or  dietary  supplement  of  the  consumer 


complaint  because  the  manufacturer 
may  not  be  aware  of  possible  problems 
associated  with  its  products. 

Proposed  §  111.95(f)  addresses 
documentation  and  recordkeeping. 
Consumer  complaints  can  alert  you  (and 
us)  to  potential  quality  problems  with  a 
product  that  is  related  to  good 
manufacturing  practices,  such  as  cases 
where  the  manufacturer  used  the  wrong 
ingredient  or  put  the  wrong  label  on  a 
product.  A  prudent  manufacturer, 
therefore,  must  investigate  any 
complaints  regarding  its  products 
because  the  results  of  its  investigations 
might  lead  to  solutions  or  improvements 
that  will  make  the  product  or 
manufacturing  process  better  and 
benefit  the  manufacturer  and 
consumers. 

Proposed  §  111.95(f)(1)  would  require 
the  person  who  performs  the 
requirement  estabUshed  in  accordance 
with  this  section  to  document,  at  the 
time  of  performance,  that  he  or  she 
performed  the  requirement. 

Finally,  proposed  §  111.95(f)(2)  would 
require  that  you  keep  consumer 
complaint  records  established  in 
accordance  with  proposed  §  111.125. 
These  records  are  necessary  for 
handling  consumer  complaints  in  a 
manner  that  ensures  that  an  * 
unanticipated  problem  with  a  dietary 
ingredient  or  dietary  supplement  is 
reviewed  and  investigated.  These 
records  also  are  necessary  to 
demonstrate  compUance  with  the 
CGMP. 

We  invite  comment  on  whether  we 
should  require,  in  a  final  rule,  that  you 
estabhsh  and  follow  a  written  procedure 
for  receiving,  reviewing,  and 
investigating  consumer  complaints.  If 
comments  assert  that  written  procedures 
are  necessary,  comments  should  include 
an  explanation  of  why  the  requirement 
is  necessary  to  prevent  adulteration 
including  how  such  a  requirement 
would  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
dietary  ingredient  or  dietaiy 
supplement.  Conversely,  if  comments 
assert  that  written  procedures  are  not 
necessary,  comments  should  include  an 
explanation  of  why  the  requirement  is 
not  necessary  including  how,  in  the 
absence  of  the  requirement,  one  can 
prevent  adulteration  and  ensure  the 
identity,  purity,  quality,  strength,  and 
composition  of  the  dietary  ingredient  or 
dietary  supplement. 

H.  Records  and  Recordkeeping— What 
Requirements  Apply  to  Recordkeeping? 
(Proposed  Subpiak  H,§11 1.125) 

Throughout  this  discussion  of  the 
proposed  rule,  some  provisions  have 
included  a  paragraph  that  would  require 
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that  you  keep  records  established  in 
accordance  with  proposed  §  111.125. 
Proposed  §  111.125  would  establish 
general  recordkeeping  requirements  and 
tell  you  how  long  you  must  keep  certain 
records.  As  we  have  stated  several  times 
in  this  document,  we  determine  CGMP 
compliance  by  conducting  inspections. 
Records,  therefore,  enable  you  to  show, 
and  for  us  to  determine,  how  you 
complied  with  the  CGMP  requirements. 

Proposed  §  111.125(a)  would  apply  to 
all  records  covered  by  the  proposed  rule 
and  would  require  that  you  keep  those 
records  for  3  years  beyond  the  date  of 
manufacture  of  the  last  batch  of  dietary 
ingredients  or  dietary  supplements 
associated  with  those  records.  Retention 
for  3  years  beyond  the  date  of 
manufacture  woiUd  be  appropriate  for 
foUowup  of  consumer  complaints 
received  during  the  marketing  period. 

Proposed  §  111.125(b)  would  deal 
with  the  form  in  which  you  keep 
records.  The  proposal  would  allow  you 
to  keep  records  required  under  this  part 
as  original  records,  as  true  copies  (such 
as  photocopies,  microfilm,  microfiche, 
or  other  accurate  reproductions  of  the 
original  records),  or  as  electronic 
records.  If  you  use  reduction 
techniques,  such  as  microfilming,  the 
proposal  would  require  that  you  make 
suitable  reader  and  photocopying 
equipment  readily  available  to  us.  If  you 
use  electronic  records,  the  proposal 
would  require  that  you  comply  with 
part  1 1  (our  requirements  for  electronic 
records). 

Proposed  §  111.125(c)  would  require 
that  you  make  your  records  available  for 
inspection  and  copying  by  us  when 
requested.  We  sometimes  need  to  copy 
records  when  our  field  inspectors  need 
guidance  or  additional  expertise  from 
our  headquarters  staff;  if  we  were 
unable  to  copy  records,  our  inspections 
would  become  more  complicated  and 
longer  in  duration,  particularly  if  the 
inspection  involved  a  complex  scientific 
or  technical  issue  that  normally  would 
be  handled  at  FDA  headquarters. 

IV.  Statement  Concerning  the  Use  of 
Plain  Language 

In  response  to  the  Jime  1, 1998,  White 
House  Presidential  Memorandum  on 
Plain  Language,  we  drafted  this 
proposed  rule  in  plain  language.  Plain 
language  is  intended  to  help  readers 
find  requirements  quickly  and 
understand  them  easily.  To  do  that,  we 
have  reorganized  sections  modeled  after 
existing  regulations  and  reworded  the 
paragraphs  using: 

•  Short  sections,  paragraphs, 
sentences,  and  words  to  speed  up 
reading  and  enhance  understanding; 


•  Sections  as  questions  and  answers 
to  focus  sections  better;  and 

•  Personal  pronouns  to  reduce 
passive  voice  and  draw  readers  into  the 
text. 

In  some  cases,  we  modeled  a 
proposed  provision  after  an  existing 
regulation,  but  wrote  the  proposed  rule 
using  plain  language  techniques.  We 
invite  the  public  to  comment  on  the 
plain  language  techniques  used  in  this 
proposed  rule.  In  developing  your 
comments,  please  consider  addressing 
the  following  points: 

•  Do  you  like  the  proposed  rule's 
appearance? 

•  Do  plain  language  techniques  make 
the  docxunent  easier  to  read  and 
understand?  and 

•  Do  you  have  other  suggestions  to 
improve  the  format? 

V.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  A  description  of 
these  requirements  is  given  below  with 
an  estimate  of  the  annual  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

We  invite  comments  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  our  functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  our  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques,  when 
appropriate,  and  other  forms  of 
information  technology. 

Title:  Current  Good  Manufacturing 
Practice  in  Recordkeeping  and 
Reporting  for  Dietary  Ingredients  and 
Dietary  Supplements. 

Description:  Section  402(g)  of  the  act 
gives  us  explicit  authority  to  issue  a  rule 
regulating  conditions  for  manufacturing, 
packaging,  and  holding  dietary 
supplements.  Section  402(g)(1)  of  the 
act  states  that  a  dietary  supplement  is 
adulterated  if  "it  has  been  prepared, 
packed,  or  held  under  conditions  that 
do  not  meet  current  good  manufacturing 
practice  regulations."  Section  402(g)(2) 
of  the  act  authorizes  us  to,  by  regulation. 


"prescribe  good  manufacturing  practices 
for  dietary  supplements."  Other  relevant 
legal  authority  is  discussed  in  section  II 
of  this  document. 

For  this  proposed  CGMP  rule  for 
dietary  ingredients  and  dietary 
supplements,  recordkeeping  is 
necessary  to  provide  the  type  of 
documentation  that  would  demonstrate 
that  dietary  ingredients  and  dietary 
supplements  are  manufactiu^d, 
packaged,  and  held  under  the 
conditions  that  would  be  required  under 
the  proposed  CGMP  regulations.  Under 
section  701(a)  of  the  act,  we  may  issue 
regulations  necessary  for  the  efficient 
enforcement  of  the  act.  If  you  did  not 
keep  records,  for  example,  documenting 
practices  performed  during  previous 
production  runs,  it  would  be  difficult 
for  us  to  determine  whether,  as  stated 
under  section  402(g)(1)  of  the  act,  the 
dietary  supplement  had  been 
manufactured,  packaged, -and  held 
under  CGMPs.  By  requiring  records,  we 
will  be  able  to  ensure  that  you  follow 
CGMPs  and  that  yom  dietary 
supplements  are  not  adulterated  and 
misbranded  during  manufacturing, 
packaging,  or  holding  operations. 

The  proposed  rule  would  establish 
the  minimum  manufactiiring  practices 
necessary  to  ensure  that  dietary 
supplements  are  manufactured, 
packaged,  or  held  in  a  manner  that  will 
not  adulterate  and  misbrand  the  dietary 
ingredients  or  dietary  supplements. 

The  proposed  regulations  would 
impose  requirements  for:  (1)  Personnel, 
(2)  physical  plants,  (3)  equipment  and 
utensils,  (4)  production  and  process 
controls,  (5)  holding  and  distributing, 
(6)  consumer  complaints,  and  (7) 
records  and  recordkeeping. 

We  are  proposing  recordkeeping 
requirements  that  include  records 
pertaining  to:  (1)  Calibration  of 
instruments  and  controls;  (2)  automatic, 
mechanical,  or  electronic  equipment 
calibration,  inspection,  or  checks;  (3) 
production  and  process  controls;  (4) 
quality  control;  (5)  receiving 
components,  dietary  supplements, 
packaging,  and  labels;  (6)  master 
manufacturing  and  batch  production;  (7) 
packaging  and  label  operations;  (8) 
returned  dietary  ingredients  or  dietary 
supplements;  and  (9)  consumer 
complaints. 

Description  of  Respondents:  Dietary 
ingredient  manufacturers,  dietary 
sypplement  manufacturers,  packagers 
and  repackagers,  distributors, 
warehousers,  exporters,  importers,  large 
businesses,  and  small  businesses. 

We  estimate  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  Section 


15(b)(3) 
15(d)(3) 
25(d) 


30(b)(2)  and  (bM5) 

35(d) 

35(e) 

35(f) 

35(i)(1) 

35© 


35(m) „ 

37(bM1),  (b)(3)  ttmxjgh  (b)(5).  (b)(7)  through  (b)(10), 

(bK12)(i) 

37(c) 


1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

and 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 


40(a)(3).  (a)(4),  (b)(2),  and  (b)(3)  ... 

40(c)(1) 

45(a)2  and  (b)2 

50(a)  through  (c).  (d)(1),  and  (e)  .... 

50(g) .; 

60(b)(2)  

60(d)2 

65(c)(7).  (c)(10),  and  (c)(11) 

70(b)(5)  through  (b)(6),  (d),  and  (e) 

70(g) 

74(a) -.... 

82(a) 

85(a) 

85(d)  and  (e) 

95(e) 

95(fM1)  

125 ~ 


Total 


Numt)er  of 
reconJkeepers 


231 
231 
213 
707 
10 
367 
367 
367 
367 
367 

286 

286 

449 

218 

200 

68 

68 

133 

133 

133 

245 

245 

200 

53 

53 

53 

53 

93 

220 


Annual  fre- 
quency of 
recordkeeping 


12 
260 
365 
260 
1 
260 
260 

10 
260 
365 

260 

«XK> 

365 

365 

1 

260 

260 

365 

1 

365 

260 

260 

12 

52 

260 

260 

75 

75 

4 


.  Total  annual 
records 


2,772 

60.060 

77.745 

183.820 

10 

95.420 

95.420 

3.670 

95.420 

133,955 

74,360 

104,390 

163.885 

79,570 

200 

17,680 

17,680 

48,545 

133 

48.545 

63,700 

63.700 

2.400 

2.756' 

13.780 

13.780 

3.975 

6,975 

880 


Hours  per 
record 


0.1 
0.25 
0.5 
OS 
10 
0.25 
Ol 
0.25 
.25 
0.1 

0.5 
0.5 
0.1 
0.5 
30 
1 

0.5 
1 
3 

0.1 
Ol 
0.50 
0.1 
Ol 
Ol 
05 
0.1 
0.5 
0.1 


Total  hours 


277 
15,015 
38,873 
91,910 

100 

23.855 

9.542 

918 
23,855 
13396 

37.180 

52,195 

16.389 

39,785 

6.000 

17.680 

8,840 

48,545 

399 

4,855 

6,370 

31.850 

240 

276 

1.378 

6.890 

396 

3.488 


500,587 


'  There  are  no  capital  costs  or  operating  arnl  maintenance  costs  associated  with  this  collection  of  information. 
2  One  time  burden. 


The  burden  estimates  above  are  based 
on  our  institutional  experience  with 
CGMP  requirements  for  drugs  and  on 
data  provided  by  Research  Triangle 
Institute  (RTI)  in  the  "Survey  of 
Manufacturing  Practices  in  the  Dietary 
Supplement  Industry"  (Refs.  El  and  E2). 
We  tentatively  conclude  that  there  are 
no  capital  costs  or  operating  costs 
associated  with  this  proposed  rule. 
However,  we  invite  comments  on 
information  provided  in  table  1  of  this 
docimient  or  on  any  anticipated  costs. 

The  estimates  for  number  of  firms 
affected  by  each  provision  of  the  rule 
are  based  on  the  percentage  of 
manufacturers,  ingredient  suppliers, 
repacker/relabelers,  distributors,  and 
warehousers  that  reported  to  RTI  that 
they  have  not  established  or  do  not 
maintain  records  that  would  be  required 
or  recommended  under  the  proposed 
rule.  The  RTI  survey  estimated  that 
1,566  firms  would  be  covered  by  this 
rule  including  manufactiuers,  dietary 
ingredient  suppliers,  repacker/ 
relabelers,  distributors,  and 
warehousers.  The  time  estimates 
include  the  burden  involved  in 
documenting  that  certain  requirements 


are  performed  and  in  recordkeeping.  We 
used  an  estimated  aimual  batch 
production  of  260  batches  per  year  to 
estimate  the  biutien  of  requirements  that 
are  related  to  the  number  of  batches 
produced  aimually,  e.g.,  proposed 
§  111.50,  "What  requirements  apply  to 
establishing  a  batch  production  record?" 
The  estimate  of  260  batches  per  year  is 
near  the  midpoint  of  the  nmnber  of 
annual  batches  reported  by  RTI  survey 
firms. 

Proposed  §  111.125  prescribes  the 
length  of  time  for  which  CGMP  records 
must  be  maintained.  The  burden  chart 
reflects  the  estimated  aimual  burden  for 
record  maintenance,  for  periodic^y 
reviewing  records  to  determine  if  they 
may  be  discarded,  and  for  any 
associated  documentation  for  that 
activity  for  records  that  would  be 
required  under  part  111.  To  avoid 
double-counting,  we  have  not  included 
a  separate  estimate  of  burden  for  those 
sections  that  would  require  maintaining 
records  in  accordance  with  proposed 
§  111.125,  but  have  included  a  single 
biuden  estimate  for  all  such  records 
maintenance  under  proposed  §  111.125. 
For  example,  proposed  §  111.50(a) 


would  require  that  the  batch  production 
records  be  prepared  every  time  a  batch 
is  manufactiu^d  and  §  111.50(i)  woiUd 
require  that  batch  production  records  be 
kept  in  accordance  with  proposed 
§  111.125.  The  estimated  burden  for 
establishing  the  batch  production 
records  is  counted  in  proposed 
§  111.50(a)  and  the  estimated  bimlen  for 
keeping  the  batch  production  records  as 
would  be  required  in  accordance  with 
§  111.50(i)  is  counted  in  proposed 
§111.125. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  agency  has  submitted  a 
copy  of  this  proposed  rule  to  OMB  for 
its  review.  Interested  persons  are 
requested  to  send  comments  regarding 
information  collection  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB  (see  ADDRESSES). 

VI.  Environmental  Impact 
Considerations 

The  agency  has  determined  under  21 
CFR  25.30(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
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neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Analysis  of  Impacts 

A.  Introduction 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benehts  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  anyone  of  a 
niunber  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  million,  ac^versely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  FDA  has 
determined  that  this  proposed  rule,  if  it 
were  to  become  a  final  rule,  would  be 
a  significant  regulatory  action  as  defined 
by  Executive  Order  12866. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  defines  a  major  rule  for  the 
purpose  of  congressional  review  as 
being  likely  to  cause  one  or  more  of  the 
following:  an  annual  effect  on  the 
economy  of  $100  million;  a  major 
increase  in  costs  or  prices;  significant 
adverse  effects  on  competition, 
employment,  productivity,  or 
innovation;  or  significant  adverse  effects 
on  the  ability  of  U.  S. -based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  OMB  has  determined  that 
this  proposed  rule,  when  final,  will  be 
a  major  rule  for  the  purpose  of 
congressional  review. 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  FDA  finds 
that  this  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

We  carry  out  the  cost-benefit  analyses 
required  for  significant  rules  in  the 


Preliminary  Regulatory  Impact  Analysis, 
in  section  VII.B  of  this  document.  We 
perform  the  Initial  Regulatory 
Flexibility  Analysis  of  the  effects  on  the 
proposed  rule  on  small  businesses  in 
section  VII.C  of  this  document. 

B.  Preliminary  Regulatory  Impact 
Analysis 

1.  The  Need  for  the  Proposed  CGMP 
Regulations 

The  proposed  CXJMP  regulations  are 
needed  because  establishments  that 
manufacture,  package,  and  hold  dietary 
ingredients  and  dietary  supplements 
may  not  have  sufficient  market 
incentives  to  use  controls  to  prevent  the 
adulteration  and  misbranding  of  dietary 
ingredients  or  dietary  supplements, 
including  incentives  to  ensiue  their 
identity,  purity,  quality,  strength,  and 
composition  (product  quality). 
Manufactimng,  packaging,  and  holding 
practices  that  ensure  product  quality 
can  be  costly,  so  establishments  may  not 
adopt  them  unless  required  to  do  so  by 
regulation.  Without  the  proposed 
regulations  consumers  of  dietary 
supplements  caimot  be  assured  that  all 
establishments  are  manufacturing 
dietary  supplements  in  a  way  that 
ensures  that  these  products  are  not 
adulterated  or  misbranded. 

Manufacturing,  packaging,  and 
holding  practices  can  compromise 
safety  if  they  fail  to  prevent  biological, 
chemical,  and  physical  contamination, 
or  if  the  wrong  dietary  ingredients  are 
used  that  present  an  unreasonable  risk 
of  illness  or  injury.  Strength  (which  is 
the  amount  of  a  specific  dietary 
supplement  or  dietary  ingredient  in 
each  tablet  or  capsule)  that  differs  from 
label  statements,  missing  or  extra 
ingredients,  and  inconsistency  across 
units  of  the  product  are  other  problems 
caused  by  poor  manufacturing  practices. 
Products  may  also  be  held  in  insanitary 
or  environmentally  inappropriate 
conditions,  or  may  be  physically 
damaged  if  stored  improperly.  Some 
poor  manufacturing  practices,  such  as 
the  use  of  ingredients  that  are 
undeclared,  of  incorrect  strength,  or 
missing^together  result  in  a 
misbranded  product.  The  proposed 
CGMP  regulations  would  establish 
minimum  requirements  to  ensure  that 
manufacturing,  packaging,  and  holding 
practices  ensure  the  identity  and  quality 
of  components,  dietary  ingredients,  and 
dietary  supplements. 

Constuners  today  rely  on 
manufacturer's  assurances,  existing 
regulations  and  statutes  (for  example, 
section  402(a)(3)  and  (a)(4)  of  the  act), 
and  recourse  to  the  legal  system  to 
ensiue  that  products  are  not  defective. 


Brand  names  convey  some  information 
to  consumers  about  a  firm's 
manufactiu'ing  practices.  Some  private 
organizations,  such  as  the  National 
Nutritional  Foods  Association  and  the 
USP  design  minimum  product 
standards  or  manufacturing 
requirements.  The  current  act  contains 
some  provisions  that  prevent  using 
putrid  substances  and  insanitary 
manufactiu-ing  practices.  In  addition, 
either  the  threat  of  litigation  or 
consumers  seeking  compensation  for 
defective  products  and  adverse  health 
events  may  create  incentives  for 
establishments  to  adopt  good 
manufacturing  practices. 

Actions  by  manufacturers,  primarily 
volimtary  quality  controls,  do  not 
provide  sufficiently  protective  industry- 
wide minimum  requirements  for 
manufacturing,  packaging,  and  holding 
of  dietary  ingredients  and  dietary 
supplements.  Without  the  proposed 
regulations,  survey  evidence  shows  that 
products  in  the  dietary  supplement 
market  are  sorted  somewhere  between 
two  types: 

•  Higher-priced  products  with  brand 
names  or  industry  certification  that 
follow  several  of  the  good 
manufacturing  practices  proposed  here; 

•  Lower-priced  products  that  contain 
no  private  certification  or  respected 
brand  name  and  that  follow  few  of  the 
good  manufacturing  practices  that  are 
proposed  here. 

Without  the  proposed  rule,  the 
current  practices  do  not  provide  all 
consumers  with  safe  manufacturing 
practices  or  reliable  product  quality 
throughout  the  industry. 

The  market  for  dietary  supplements  is 
full  of  information;  consumers  of  dietary 
supplements  must  sort  through 
information  and  misinformation  about 
the  properties  of  these  products  fi'om 
magazines,  brochures,  popular  books, 
television,  and  a  host  of  other  sources. 
However,  the  information  from  these 
sources  deals  most  often  with  the  claims 
for  the  products  themselves,  not  with 
the  steps  taken  by  establishments  to 
protect  against  contamination  or  to 
ensure  quality.  Private  quality  control 
fails  to  provide  industry-wide  minimum 
good  manufacturing  practices  for  the 
following  reasons: 

•  Establishments  do  hot  have 
incentives  to  disclose  information  about 
their  own  practices,  because  disclosure 
that  some  consiuners  may  perceive  to  be 
harmful  or  undesirable  would  reduce 
the  demand  for  their  products. 
Establishments  therefore  have 
incentives  to  withhold  information  from 
consiuners. 

•  Businesses  normally  do  not 
advertise  differences  in  manufacturing 


practices.  They  seldom  have  access  to 
competitors'  proprietary  information, 
and  they  may  fear  that  advertising  based 
on  differences  in  practices  would 
discredit  the  entire  industry. 

•  Without  public  disclosure  of 
product  quality  and  adverse  health 
events,  the  link  between  manufactimng 
practice  and  health  hazard  is  difficult  to 
establish.  The  link  is  probabilistic, 
requires  data  pooling  across  products 
and  establishments  (in  order  to  establish 
cross  sectional  variation),  and  can  be 
interpreted  in  a  variety  of  ways. 

•  Because  many  consumers  already 
mistakenly  believe  that  the  Federal 
Government  guarantees  safety, 
businesses  have  weak  incentives  to 
adopt  good  manufacturing  practices, 
which  are  costly.  In  one  recent  survey 
of  the  nation's  consumers,  34  percent 
report  that  they  believe  that  the 
government  regulates  dietary 
supplements  to  ensure  safety  and  that 
products  do  what  they  claim  to  do.  (For 
details  of  the  survey,  see  Ref.  E3.)  If 
people  believe  that  good  manufacturing 
practices  are  already  followed, 
manufacturers  may  believe  they  gain 
little  from  volimtarily  adopting  them. 

Information  about  manufacturing 
practices  for  dietary  supplements  is 
imperfect  and  costly  to  produce,  so 
well-informed  people  should  be  willing 
to  pay  for  improvements  in  the  quality 
of  information.  An  important  benefit  of 
the  proposed  regulations  will  be  to 
reduce  variation  in^anufactiuing 
practices  and  ensure  minimum  quahty 
for  dietary  supplement  products. 
Reducing  the  variation  in  product 
quality  by  creating  industry-wide 
minimiim  requirements  reduces  the 
information  consumers  now  attempt  to 
get  through  costly  and  uncertain  sources 
in  order  to  make  purchasing  decisions. 

2.  Regulatory  Options 

FDA  considered  several  regulatory 
options  for  dealing  with  current 
manufacturing,  packaging,  and  holding 
practices  that  may  not  ensure  product 
quality.  The  options  considered  include: 
(a)  No  new  regulatory  action,  (b)  fewer 
requirements  for  vitamins  and  minerals, 
(c)  more  restrictive  regulations  than  the 
proposed  CGMP  regulations,  (d)  HACCP 
without  the  other  elements  of  CGMP 
regulations,  (e)  final  product  testing 
only,  (f)  regulations  for  high-risk 
products  or  hazards  only,  and  (g)  the 
proposed  rule. 

a.  No  new  regulatory  action.  Under 
this  option,  consumers  would  probably 
rely  on  the  following  as  protection 
against  defective  products: 

•  Possible  enforcement  action  by  FDA 
under,  for  example,  section  402(a)(3) 
and  (a)(4)  of  the  act,  regarding 


adulterated  foods  that  consist  of  filthy, 
putrid,  or  decomposed  substances  or 
foods  that  have  been  prepared,  packed, 
or  held  under  insanitary  conditions  so 
that  they  may  become  contaminated  or 
may  be  rendered  injurious  to  health; 

•  Publicity  from  private  consumer 
groups  or  health  agencies  on  the  risks 
frt)m  products  not  manufactured  using 
CGMP  regulations,  manufacturers 
assurances,  and  the  volimtary  adoption 
of  some  or  all  provisions  of  the 
proposed  regulations; 

•  Current  or  enhanced  State  and  local 
enforcemeiit  activity  to  bring  about  a 
reduction  of  potential  harm  from 
contaminated  or  poor  quality  dietary 
supplements;  or 

•  Litigation  or  the  threat  of  litigation 
by  consumers  who  allege  harm  itom 
consumption  of  the  dietary  supplement. 

We  bmieve  that  there  are  compelling 
reasons  not  to  rely  on  these  alternatives 
alone.  * 

If  public  and  private  health  agencies, 
consumer  groups,  competitors,  trade 
organizations  or  other  third  parties 
publicized  the  risks  from  products  not 
manufactured  using  private  good 
manufacturing  practices,  then 
consumers  woiUd  decide  for  themselves 
on  the  risks  of  contaminated  or  poor 
quality  products.  The  weakness  of  this 
^temative  is  that  third-party 
organizations  cannot  easily  discover 
many  of  the  problems  caused  by  poor 
manufacturing  practices  because 
manu&cturers  are  reluctant  to 
voluntarily  share  information  to  third 
parties  about  their  manufacturing 
practices. 

Actions  by  manufacturers,  such  as  by 
voluntarily  introducing  good 
manufacturing  practices,  occur  when 
the  expected  private  economic  benefits 
of  the  actions  exceed  the  private  costs. 
Voluntary  adoption  of  good 
manufacturing  practices  will  occur 
when  it  is  profitable  to  do  so.  Many 
establishments  appear  to  be  adopting 
some  publicly  available  good 
manufacturing  practice  models  in  order 
to  meet  the  demand  for  safer  and  more 
uniform  products.  NNFA  is 
implementing  a  good  manufacturing 
practice  certification  program.  The  USP 
sets  standards  for  strength,  purity, 
disintegration,  and  dissolution  for 
individual  and  combination  vitamins 
and  minerals.  Also,  Consumerlab.com  is 
introducing  a  certification  label,  CL,  to 
show  when  ingredients  meet  their 
minimum  requirements.  However,  36 
percent  of  recendy  surveyed  dietary 
supplement  establishments  do  not 
follow  any  good  manufacturing  practice 
models  for  their  products  (Ref  E2).  The 
breakdown  of  survey  results  shows  that 
48  percent  of  very  small  firms,  27 


percent  of  small  firms  and  11  percent  of 
large  firms  do  not  follow  a  good 
manufacturing  practice  model.  The 
survey  results  jJso  show  that  32  percent 
of  vitamins  and  mineral  establishments, 
39  percent  of  amino  acid/protein/animal 
extract  establishments,  41  percent  of 
herbal  and  botanical  establishments, 
and  59  percent  of  establishments  not 
already  classified,  do  not  follow  a  good 
manu^cturing  practice  model. 

Without  industry-wide  uniform 
requirements,  some  establishments  may 
follow  different  practices  but  convey  the 
message  that  they  follow  good 
manufacturing  [Mactices.  In  short, 
people  who  want  to  discriminate 
between  establishments  that  use  good 
practices  and  those  that  do  not  would 
not  have  sufficient  information  to  do  so. 
Another  reason  for  our  skepticism  about 
universal  voluntary  adoption  of  good 
manufacturing  practices  is  that  good 
practices  appear  to  be  taken  for  granted 
by  many  consumers.  Indeed,  some 
consumers  already  believe  that  the 
Federal  Government  regulates  the 
manufacturing  practices  of  the  industry, 
so  firms  lack  an  incentive  to  provide 
additional  ^surance  (Ref  E3). 

Current  or  enhanced  State  and  local 
regulations  could  bring  about  a 
reduction  of  potential  harm  from 
contemiinated  supplements.  This 
alternative  has  the  advantage  that  State 
and  local  governments  can  exercise 
more  discretion  when  responding  to 
local  manufacturing  conditions  or 
consumer  health  practices  than  the 
Federal  Government.  Because  most  of 
the  industry  engages  in  interstate 
commerce,  however.  Federal  regulations 
are  appropriate.  Also,  Federal 
regulations  would  apply  uniformly 
across  the  country,  whereas  State  and 
local  regulations  might  impose  different 
standards  on  establishments  that  supply 
supplements  across  State  and  local 
boundaries. 

Litigation  or  the  threat  of  litigation 
may  help  to  bring  about  the  goals  of  the 
proposed  rule.  The  potential  of  cosUy 
litigation  frt>m  the  harm  caused  by 
deficient  manufacturing  practices 
creates  an  incentive  for  manufacturers 
to  reduce  the  risks  from  defective 
products.  However,  we  do  not  believe 
that  litigation  or  the  threat  of  litigation 
has  created  the  incentives  for  all 
manufacturers  to  implement  the 
manufacturing  practices  that  we  believe 
are  necessary  to  avoid  adulterated  or 
misbranded  products.  As  discussed 
earlier,  not  all  surveyed  dietary 
supplement  manufacturers  reported  that 
they  followed  good  manufacturing 
practices.  Furthermore,  in  some  cases  it 
is  difficult  and  costly  to  demonstrate  to 
the  courts  that  the  harm  to  plaintiffs  was 
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actually  the  result  of  poor 
manufacturing  practices,  making 
recourse  to  the  courts  sometimes 
impractical. 

In  the  absence  of  the  proposed  CGMP 
regulations,  the  burden  of  monitoring 
manufacturing  practices  would  fall 
more  heavily  on  consumers,  despite  the 
difHculties  consumers  face  in 
monitoring  manufacturers.  Moreover, 
the  proposed  CGMP  regulations  are 
preventative  and  should  ensure  that 
problems  are  identified  and  dealt  with 
during  manufacturing,  packaging,  and 
holding,  rather  than  after  someone  has 
consumed  an  unsafe  product  and 
experienced  an  adverse  effect. 

D.  Fewer  requirements  for  vitamins 
and  minerals.  FDA  could  require  more 
controls  from  establishments  that 
manufacture,  package,  or  hold  plant  or 
animal  derived  dietary  ingredients  such 
as  amino  acids,  proteins,  herbals, 
botanicals  and  other  products  not 
classified  as  vitamin  and  mineral 
manufacturers,  packagers,  or  holders. 
The  plant  or  animal  derived  dietary 
ingredients  are  probably  characterized 
by  greater  variation  in  product  quality 
than  synthetically  derived  dietary 
ingredients.  Under  this  option,  the 
segment  of  the  industry  that 
manufacture,  package,  or  hold  products 
that  are  the  most  likely  to  have 
difficulty  manufacturing  or  maintaining 
uniform  product  quality  dietary 
ingredients  would  be  required  to  follow 
the  proposed  testing  and  other 
production  and  process  control 
requirements.  Manufacturers  of 
vitamins  and  minerals  would  be 
required  to  follow  the  sanitation, 
holding,  and  consumer  complaint 
provisions  only,  they  would  not  have  to 
adopt  manufacturing  controls  to  ensure 
that  products  did  not  contain  too  much 
or  too  little  of  a  vitamin  or  mineral. 

Plant  or  animal  ingredients  are  likely 
to  experience  greater  natural  variation 
in  product  quality  than  synthetic 
compounds,  so  they  may  require  the 
higher  minimum  standard  of  regulation 
contained  in  the  proposed  regulation. 
The  advantage  of  this  option  is  that 
fewer  establishments  will  be  affected  as 
much;  approximately  723 
establishments  classified  as 
manufacturers,  packagers  or  holders  of 
products  other  than  vitamins  and 
minerals,  rather  than  the  1,566 
establishments  estimated  to  be  covered 
by  the  proposed  regulation  (see  table  2 
of  this  document).  The  compliance  costs 
would  therefore  be  lower.  Tlie 
disadvantage  is  that  vitamin  and 
mineral  manufactiu^rs  also  potentially 
manufactiu^  products  of  variable 
quality,  so  the  expected  benefits  fi"om 
more  consistent  product  quality  would 


be  reduced.  Moreover,  if  dietary 
supplements  contain  too  little  of  a 
vitamin  or  mineral  consumers  may  not 
receive  the  intended  health  benefits, 
and  if  the  dietary  supplements  contain 
too  much  of  a  vitamin  or  mineral  they 
may  experience  illness  or  injury. 

We  estimate  that  the  benefits  of  this 
option  would  be  approximately 
proportional  to  the  ratio  of  recalled 
products  that  were  classified  as 
vitamins  and  minerals  to  all  recalled 
dietary  supplements  products. 
Approximately  50  percent  of  the 
recalled  products  were  vitamins  and 
minerals  so  we  estimate  that  this  option 
would  generate  no  more  than  $109 
million  in  benefits.  We  assumed  that  the 
costs  of  this  option  would  be 
proportional  to  the  fraction  of 
establishments  that  would  be  required 
to  follow  all  of  the  proposed  provisions 
and  those  that  follow  the  reduced 
requirements  with  the  total  costs 
estimated  for  this  proposal  as  shown  in 
table  17  of  this  document.  The 
estimated  mean  cost  of  the  proposed 
regulation  is  $86  million  (see  table  19  of 
this  document).  The  fraction  of 
establishments  required  to  follow  all  the 
provisions  is  .46  (=  723/1566).  The 
fraction  of  establishments  that  would 
have  reduced  testing  is  .54  (=  843/1566). 
Testing  is  approximately  36  percent  of 
the  total  costs.  We  estimate  the  total 
costs  from  this  option  to  be  $69  million 
($86  million  x  .46  +  $86  million  x  .54 
X  (1  -  .36)). 

c.  More  restrictive  CGMP  regulations 
than  the  proposed  regulations.  One 
option  is  to  propose  (or  finahze)  more 
restrictive  rules  than  the  proposed 
CGMP  regulations.  Under  this  option, 
CGMP  regulations  could  provide 
consumers  with  additional  safeguards. 
Several  of  the  largest  manufacturers  of 
dietary  supplements  now  voluntarily 
comply  with  some  of  these  additional 
safeguards  (Ref.  E2).  The  most 
significant  additional  provisions  that 
would  be  required  under  this  option  are 
product  quality  testing  for  each 
incoming  shipment  lot  of  components 
and  dietary  ingredients,  inprocess 
testing  for  contaminates  at  critical 
control  points  and  mandatory  written 
procedures  for  all  of  the  various 
provisions  of  the  projposed  regulation. 

The  advantage  of  this  option  is  that 
the  additional  requirements  provide 
safeguards  that  the  essential  safety  and 
quality  provisions  are  being  followed. 
The  disadvantage  of  this  option  is  that 
it  is  more  costly  than  the  proposed  rule, 
and  we  are  not  aware  of  any  information 
that  would  show  any  additional 
verifiable  health  benefits. 

d.  HACCP  without  the  other  elements 
of  CGMP  regulations.  The  agency  could 


propose  a  requirement  that 
manufacturers  implement  a  HACCP  (or 
HACCP  like)  system  for  the 
manufactiuing  of  dietary  supplements 
without  the  other  elements  of  the 
proposed  CGMP  regulations.  A  critical 
control  point  is  where  production 
con^t)ls  can  be  applied  to  reduce  or 
eliminate  hazards  (including  biological, 
chemical,  or  physical  contamination) 
that  may  make  dietary  supplements 
unsafe. 

The  advantage  of  an  industry-wide 
HACCP  program  is  that  HACCP  does  not 
require  manufacturers  to  follow  detailed 
uniform  requirements  in  order  to 
achieve  desirable  outcomes. 
Manufacturers  themselves  determine  for 
their  specific  products  and  processes 
how  they  will  best  eliminate,  reduce,  or 
cont^l  hazards  in  the  manufacturing  of 
dietary  supplements. 

We  nave  not  designed  a  hypothetical 
HACCP  system  for  the  dietary 
supplement  industry.  For  the  purpose  of 
generating  estimates  of  costs  and 
benefits,  we  assumed  that  a  HACCP 
regulation  for  a  dietary  supplement 
manufacturer  would  be  likely  to 
encompass  sanitation  prerequisites  that 
are  met,  writing  a  HACCP  plan,  and 
monitoring  critical  control  points.  The 
benefits  and  costs  of  the  HACCP  plan 
would  be  generated  by  controls  for  a 
narrower  set  of  hazards  in  the 
manufacturing,  packaging,  and  holding 
processes  than  those  covered  by  this 
proposal,  and  would  not  include  the 
other  benefits  and  costs  generated  by  the 
proposed  rule  especially  the  reduced 
consiuner  search  costs,  because  uniform 
product  quality  would  not  necessarily 
be  assured.  The  advantage  of  HACCP  as 
an  option  to  prevent  product 
contamination  is  that  it  does  not  specify 
detailed  manufacturing  requirements. 
The  disadvantage  is  that  in  the  absence 
of  uniform  Controls  there  would  not  be 
uniform  minimum  product  quality 
across  the  industry  and  consumers 
would  not  derive  the  same  benefits  from 
lower  search  costs. 

e.  Require  final  product  testing  only. 
FDA  could  propose  that  manufacturers 
test  their  finished  products  for  identity, 
purity,  quality,  strength,  and 
composition  but  not  include  any  of  the 
other  mandatory  provisions  of  the 
proposed  regulation.  The  advantage  of 
this  option  is  that  it  would  be  the  least 
costly  option  of  those  considered.  Many 
firms  already  test  some  of  their  finished 
products,  reducing  the  impact  of  this 
option.  Approximately  69  percent  of 
manufacturing  plants  conduct  finished 
product  testing  and  almost  65  percent  of 
all  finished  batches  in  the  industry  are 
already  tested  using  physical,  chemical, 
microbiological,  visual  or  organoleptic 
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testing  techniques  (".-if.  E2).  The 
problem  with  this  option  is  that  finished 
product  testing  alone  cannot  ensure 
product  quahty  for  some  types  of 
products.  Not  every  finished  product 
ciuiently  has  a  test  that  confirms 
identity,  piu-ity,  quality,  strength,  or 
composition,  especially  for 
multiingredient  products.  Tests  may  not 
have  been  developed,  or  they  may  not 
be  completely  reliable,  or  they  may  not 
be  capable  of  evaluating  every  type  of 
product  defect.  Also,  potentially  lower 
cost  alternatives  to  finished  product 
testing — such  as  incoming  component 
lot  testing,  inprocess  testing,  or  both — 
might  be  available  and  desirable  to  firms 
as  a  means  to  protect  the  public. 
Moreover,  finished  product  testing 
alone  is  not  sufficient  to  prevent 
products  with  microbiological  or 
chemical  contamination  from  being 
discovered  because  it  is  possible  that 
false  negatives  might  occur,  as  when 
there  is  "hotspot"  contamination  within 
a  batch.  Preventative  controls  must  be 
imposed  to  achieve  that  goal.  Finally, 
finished  product  testing  alone  also  will 
not  facilitate  trace  backs  when  defective 
products  are  discovered  in  the 
marketplace,  nor  will  it  facilitate 
responsible  investigations  of  consumer 
complaints.  The  estimated  cost  of  this 
option  is  lower  than  that  of  the  other 


options,  but  it  does  not  generate  the  full 
range  of  benefits  provided  by  the 
proposed  rule. 

f.  Regulate  only  high-risk  products. 
FDA  could  propose  CGMP  regulations 
that  would  cover  only  high-risk 
products.  The  advantage  of  this  option 
is  that  it  would  impose  lower  costs  than 
the  proposed  rule,  but  (if  all  risky 
products  could  be  identified  and 
regulated)  generate  the  same  level  of 
benefits.  Only  those  establishments  that 
manufacture  high-risk  products  or  have 
high-risk  hazards  would  incur  the  costs 
of  adopting  CGMP  regulations.  High-risk 
might  be  defined  as  those  products  most 
likely  to  be  contaminated,  or  suffer 
other  product  defects.  There  are  two 
problems  with  this  option.  Adverse 
event  reporting  is  not  mandatory,  so 
significant  underreporting  is  expected. 
Also,  it  is  possible  that  the  confirmed 
Illnesses  and  other  problems  linked  to 
particular  dietary  supplements  may  be 
those  most  easily  traced,  rather  than 
those  with  the  highest  risk.  High  levels 
of  identified  problems  may  not  be 
closely  correlated  with  high  levels  of 
risk.  In  other  words,  problems 
associated  with  the  known  defective 
products  may  or  may  not  be  correlated 
with  the  highest  risk.  Without  more  data 
and  risk  assessments,  it  would  be 
difficult  to  distinguish  what  risks  may 
be  associated  with  particular  dietary 


supplements.  We  therefore  have  no 
basis  upon  which  to  begin  a  full 
evaluation  of  what  the  high-risk 
products  are  or  may  be. 

3.  Coverage  of  the  Proposed  Rule 

The  proposed  rule  would  cover 
establishments  that  manufacture, 
package,  hold  dietary  ingredients  or 
dietary  supplements.  Tables  2,  3,  and  4 
of  this  document  list  the  estimated 
nimiber  of  covered  mantifacturers, 
packagers,  dietary  ingredient  suppliers, 
holders,  and  other  establishments.  Table 

2  of  this  dociunent  shows  the  number  of 
covered  establishments  by  product  type 
and  size.  A  small  business,  based  on  the 
Small  Business  Administration 
definition,  is  any  firm  with  500  or  fewer 
employees.  For  purposes  of  analysis,  we 
defined  very  small  establishments  as 
having  fewer  than  20  employees.  Table 

3  of  this  document  shows  the  number  of 
establishments  categorized  as 
manufactiu-ers,  ingredient  suppliers, 
repackers  or  relabelers,  holders  whose 
primary  business  is  dietary  ingredients 
or  dietary  supplements,  and  other 
(although  not  including  other  holders 
and  distributors).  Table  4  of  this 
document  show!;  our  estimate  of  the 
number  of  general  warehouses  and 
wholesalers  that  hold  dietary 
supplenients. 


Table  2:— Covered  Establishments  by  Product  Type  and  Size  From  Dietary  Supplement  Enhanced 

Establishment  Database  (DS-EED) 


Product  type 

Very 
small 

% 

Small 

% 

Large 

% 

Unknown 

% 

Totat 

Vitamins  and  Minerals 

21 

148 

93 

29.8 
31.0 
42.6 
30.4 

223 
16 
46 
66 

26.5 
23.0 
13.2 
21.6 

78 
6 
5 

20 

9.2 
6.9 
1.1 
6.5 

290 

27 

150 

127 

34.5 
39.1 
43.1 
41.6 

843 

Amino  Acids,  Proteins 

Hnrtials  and  botanicals                     

69 
348 

StioDlements  not  already  classified  

306 

Total". 

514 

32.8 

351 

22.4 

106 

6.8 

594 

38.0 

1,566 

Table  3.— Covered  Establishments  by  Type  of  Operation  From  DS-EED 


Estat)lishment  type 


Manufacturer 

Dietary  ingredient  supplier 

Repacker;  relabeler  

HokJer  

Estat)UshrT>ents  not  already  classified 

Total 


Number  of 
estat)lishments 


1,228 
106 

26 
114 

92 


1.566 


Percent  of 
establishments 


7a4 

C.7 

1.7 
73 

5.9 


100.0 


Table  4.— Covered  Establishments  That  Hold  Dietary  Supplements 


Type  of  hoklers 


Grocery  Wtioiesalers  or  Drug  Wtiolesalers 

Food  or  Drug  Warehouse  

Miscellaneous  Food  or  Drug  Warehouse  .. 


Source  and  SIC  code 


5141 


Dunn  and  Bradstreet:  5122, 

Dunn  and  Bradstreet:  N/A 

Dunn  and  Bradstreet:  4225,  4226,  5912.  5499,  5411,  5122. 
5141,  5149,  5399,  5311.  and  5331. 


Number  of 
establishments 


25,527 
738 


12224 
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Table  4.— Covered  Establishments  That  Hold  Dietary  Supplements— Continued 


Type  of  holders 


Dietary  Supplement 
Total 


Source  and  SIC  code 


DS-EED 


Nutnt)er  of 
establishments 


114 


26.617 


We  consulted  several  sources  to 
estimate  the  number  of  establishments 
reported  in  tables  2,3.  and  4  of  this 
dociunent.  The  number  shown  in  tables 
2  and  3  of  this  document.  1,566,  is  the 
estimated  number  of  establishments  in 
the  DS-EED  that  manufacture, 
repackage,  supply  dietary  ingredients, 
or  hold  dieteiry  supplement  products  in 
the  United  States.  RTl  developed  the 
DS-EED  using  FDA's  Official 
Establishment  Inventory  (OEI)  and 
supplemented  that  source  with 
information  from  trade  organizations, 
trade  shows,  and  electronic  databases 
(Refs.  El  and  E2). 

The  number  of  establishments  in  the 
DS-EED  that  hold  dietary  supplements 
is  not  the  total  number  of  holders 
covered  by  the  proposed  regulation.  The 
holding  establishments  in  the  DS-EED 
identified  holding  dietary  supplements 
as  their  primary  business.  To  estimate 
the  total  number  of  establishments  that 
could  hold  dietary  ingredients  or  dietary 
supplements  but  do  not  consider  dietary 
supplements  as  their  primary  business, 
we  performed  three  searches  of  firms 
that  are  listed  with  Dun  and  Bradstreet's 
Dialog  database.  We  first  looked  for  a 
count  of  firms  that  had  standard 
industrial  classification  (SIC)  codes  for 
wholesalers  of  groceries  or  drugs.  Next 
we  looked  for  a  count  of  firms  that  met 
the  description  of  warehouses  of 
groceries  or  drugs  (no  SIC  codes  were 
used).  Finally,  we  looked  for  a  count  of 
any  firms  that  had  both  warehouse  SIC 
codes  and  miscellaneous  drug  stores, 
food  stores,  sundries,  and  general 
merchandise  (SIC  4225,  4226,  5912, 
5499. 5411.  5122.  5141.  5149.  5399, 
5311.  and  5331).  The  results  are  shown 
in  table  4  of  this  document.  We 
concluded  that  the  total  number  of 
establishments  in  this  category  that 
could  hold  dietary  ingredients  or  dietary 
supplements  and  would  be  covered  by 
the  regulation  was  approximately  the 
sum  of  the  numbers  counted  in  the  three 
searches,  or  26.617. 

The  number  of  establishments  that 
hold  dietary  ingredients  or  dietary 
supplements  includes  retailers  that  sell 
dietary  supplements  to  consumers,  and 
transporters  of  dietary  ingredients  and 
dietary  supplements.  We  made  no  effort 
to  determine  the  number  of  such 
holders,  because  the  proposed 


requirements  do  not  apply  to  retailers 
and  transporters.  We  believe  that 
retailers  and  transporters  may 
voluntarily  adopt  provisions  related  to 
the  holding  of  these  products  and  thus 
there  may  be  changes  in  the  marketplace 
with  accompanying  costs  and  benefits. 
However,  we  expect  that  the  only 
retailers  and  transporters  that  will 
voluntarily  adopt  the  proposed 
requirements  are  those  that  expect  the 
private  benefits  of  adoption  will  exceed 
the  private  costs. 

4.  Baseline  Practices 

a.  Consumer  baseline  practices. 
Baseline  consumer  and  manufacturer 
practices,  governed  by  current  market 
forces  and  existing  government 
regulations,  give  rise  to  the  current  risks 
associated  with  the  manufactiuing  of 
dietary  supplements.  When  determining 
baseline  manufacturing  practices,  it  is 
necessary  to  estimate  both  the  practices 
that  are  used  now,  as  well  as  the  likely 
changes  in  manufacturing  practices  that 
will  occur  even  in  the  absence  of  new 
regulations.  The  risks  to  consumers 
fiom  these  products  can  be  ass(x:iated 
with  a  combination  of  consumption 
habits,  the  contamination  of  the 
products,  or  both.  Contamination  may 
be  caused  by  current  manufacturing 
practices.  Consumption  is  influenced  by 
the  price  and  quality  of  dietary 
supplements,  set  by  the  interaction  of 
market  participants.  Finally,  changes  in 
practices  of  either  consumers  or 
manufacturers  caused  by  new  regulatory 
requirements  will  give  rise  to  changes  in 
risks,  as  estimated  by  changes  in  costs 
and  benefits. 

The  consumption  of  dietary 
supplements  has  grown  in  recent  years. 
Consumers  report  that  they  are  using  a 
wider  range  of  product  types,  and  that 
they  are  using  dietary  supplements  for 
more  reasons  than  they  were  in  the  past. 

Table  5  of  this  d(x:ument  illustrates 
th«  rapid  sales  growth  of  the  diet^ 
supplement  industry  from  1994  to  2000. 
Panel  A  of  table  5  of  this  document 
shows  annual  sales  of  three  general 
categories  of  dietary  supplements,  a 
measure  of  the  market  size  of  the 
supplement  industry.  Annual  increases 
in  sales  of  herbals  and  botanicals  were 
the  greatest,  averaging  18  percent  per 
year,  while  annual  increases  in  sales  of 


supplements  that  were  neither  vitamins 
and  minerals  nor  herbals  and  botanicals 
increased  less,  averaging  11  percent  per 
year.  The  lowest  annual  sales  increases 
were  for  vitamins  and  minerals, 
averaging  8  percent  per  year.  For  all 
dietary  supplements  combined,  sales 
increased  an  average  of  12  percent  a 
year  since  1994  (not  shown  on  the 
table). 

While  the  sales  growth  shown  in  table 
5  of  this  document.  Panel  A,  is 
impressive,  only  part  of  this  apparent 
growth  represents  increasejl  use. 
Population  growth  and  rising  prices  also 
contributed  to  the  apparent  growth.  The 
real  (growth  inflation-adjusted)  increase 
in  dietary  supplement  prices  is 
estimated  by  subtracting  the  inflation 
rate  from  the  rate  of  price  increases  of 
dietary  supplements  (Ref.  E4).  As  shown 
in  table  5  of  this  document.  Panel  B, 
between  1995  and  1997  the  real  price  of 
vitamins  and  minerals  and  supplements 
other  than  vitamins  and  minerals  all 
increased.  Rising  real  price  indicates 
that  demand  is  growing  rapidly. 

Table  5  of  this  document.  Panel  C, 
shows  estimated  aimual  increases  in  per 
capita  consumption  of  dietary 
supplements.  1  As  shovtoi  in  table  5  of 
this  document.  Panel  C,  the  estimated 
per  capita  consiunption  of  the  different 
categories  of  dietary  supplements  has 
increased  since  1994. 

For  the  consiunption  estimates  in 
table  5  of  this  document,  we  averaged 
dietary  supplement  use  over  the  entire 
U.S.  population,  275  million.  In  table  6 
of  this  document,  we  included 
estimated  average  supplement  use  for 
the  population  of  supplement  users,  160 
million  (Ref.  El 3).  The  three  panels  in 
table  6  of  this  document  show  the 
annual  consumption  per  supplement 
user  and  the  annual  change  in 
consumption  per  supplement  user  for 


'  An  index  measuring  per  capita  consumption  of 
dietary  supplements  can  be  derived  using  the 
following  equation:  PCX:,  >  (l.OOO  x  Sales,|/|POP  x 
P, ),  where,  t  =  year  index;  P(X,  =  per  capita 
consumption  («  of  unit  sales);  Sales  =  millions  of 
dollars  of  sales;  POP,  =  thousands  of  U.S.  residents; 
P,  =  average  price  of  supplement.  In  the  formula, 
we  measure  consumption  as  the  number  of  dietary 
supplement  units  (bottles,  packages,  etc.)  sold  per 
U.S.  resident  for  a  given  year. 
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vitamins  and  minerals,  herbals  and 
botanicals,  and  supplements  other  than 
vitamins  and  minerals  and  herbals  and 
botanicals.  Table  6  of  this  document 
also  shows  that  diuing  this  period  the 
proportion  of  consumers  using 
supplements  increased  faster  than  the 
average  consumption  for  the  total 
population.  The  siuprising  implication 
of  this  result  is  that  consumption  per 


user  has  apparently  declined  since 
1994. 

One  limitation  of  the  estimates  in 
table  6  of  this  document  is  that 
prevalence  of  supplement  use  is  based 
on  the  proportion  of  U.S.  adults 
consuming  supplements,  while  the  per 
capita  consumption  figures  are  based  on 
the  entire  U.S.  population.  Nonetheless, 
we  do  not  have  any  reason  to  believe 


that  the  estimated  trend  in  consiunption 
per  user  is  biased.  This  trend,  expressed 
as  the  percentage  change  in 
consumption  per  user,  is  negative  for  all 
segments  of  the  dietary  supplement 
industry  since  1994.  The  large  and 
rising  niunber  of  consumers  accounts 
for  the  growing  size  of  the  dietary 
supplement  industry. 


TABLE  5.— Growth  in  Market  Size  and  per  Capita  Consumption  of  Dietary  Supplements,  1994-2000 


1994 


1995 


1996 


1997 


l99o 


1999 


2000 


Panel  A^-Nominal  Martot  (Millions  of  Currwrt  Dollars) 

Vitamins 

Growth  rate  (Defcent) 

3,960 
700 

4,220 

6.57 

800 

14.0 

2.530 

22.22 

2.290 

10.63 

9.840 

12.0 

4.780 
13.27 
900 
13.0 
2.990 
18.18 

2.620 

14.41 

11,290 

15.0 

5.190 
8.58 

1.070 
19.0 

3.530 

18.06 

2.890 

10.31 

12,680 

12.0 

5.550 
6.94 
1.160 
8.0 
4,170 
18.13 

3.180 

10.03 

14.060 

11.0 

5.940 
7.03 
1.250 
8.0 
4.840 
16.07 

3,490 

9.75 

15.520 

10.0 

6.360 
7.07 

Minerals 

Growth  rate  (oercent)    

1.350 
8.0 

Hertjals  and  Botanicals 

2,070 

5.520 

Growth  rate  (oerc^ent)         

14.05 

Supplements    other   than   vitamins/min- 
erals and  botanicals    

2.070 

3.840 

Growth  rate  foercent)        

10.03 

Total 

Growth  rale  foercent) 

8.060 

17,070 
10.0 

Panel  B— Prices 

Consumer  price  index-units  (percent)  

148.5 

152.5 

157.0 

160.5 

163.2 

166.7 

Inflation  rate  (oercent) 

2.56 

2.76 

2.957 

2.23 

1.68 

2.14 

2.39 

\/itaminc  anfi  minprnlc 

AverAOP  nominal  orice  HRh    

$6.20 

$6.50 

$6.87 

$7.34 

$7.54 

$7.78 

$8.05 

Nominal  price  increase  (percent) 

2.69 

4.84 

5.69 

6.84 

2.72 

3.18 

3.43 

Re2il  price  increase  (percent)  

5.25 

2.08 

2J4 

4.61 

1.04 

1.04 

1.04 

Supplements   other  than   vitamins   and 

minerals: 

Averaoe  rraminal  orice 

$6.20 

$6.50 

$6.87 

$7.34 

$7.70 

$8.11 

$8.56 

Nominal  price  increase  (percent)  

5.80 

4.84 

5.69 

6.84 

4.85 

5.31 

5.56 

Real  price  Increase  (percent)  

3.24 

2.08 

2.74 

4.61 

3.17 

3.17 

3.17 

Panel  C— Per  Capita  Consumption  (Number  of  Units  SoM  Per  U.S.  Resident) 

Vitamin/mineral  sales 

2.45 

2.47 

0.69 

1.48 

15.48 

1.34 
4.53 

2.62 

6.19 

1.64 

10.79 

1.44 
7.26 

2.64 
0.66 
1.80 
9.45 

1.47 
2.26 

2.72 

3.12 

2.00 

11.60 

1.53 
3.95 

2.80 
2.74 
2.19 
9.17 

1.58 
3.23 

2.87 

Growth  foercent)  

2.55 

Hert>als  sales  

1.28 

2.34 

Growth  ^Dercent)  

7.03 

Supplements  other  than   vitamins  and 
minerals  and  hert>als  sales  

1.28 

1.63 

Growth  (percent)  

3.25 

Table  6.— Comparison  of  Consumption  per  Person  With  Consumption  per  User:  Evidence  That  the  Dietary 

Supplement  Market  Is  Becoming  Broader  Not  Deeper 


Average  Growth 


1994 


1995 


1996 


1997 


1998 


1999 


1994-2000 


A.  Vitamins  and  Minerals 

Per  capita  consumption  (units  per  U.S. 

resident) 

%  Growth                                .1 

2.45 

2.47 

0.69 

47.70 

Ref.  E6 

2.62 

6.19 

54.0 

Ref.  E6 

13.44 

4.85 

-6.39 

2.64 
0.66 
61.0 

Ref.  E6 

13.44 

4.30 

-11.27 

2.72 

3.12 

70.0 

Ref.  E6 

13.44 

3.91 

-9.10 

2.80 

2.74% 

79.0 

Ref.  E7 

13.44 

3.54 

-9.43 

2.68% 

Reference 

%  Growth                    

13.44 

Consumption  per  user  (units)  

%  Growth  

5.18 

-9.05 

1994 

1995 

1996 

1997 

i998 

1999 

1994-1999 

B.  HertMis  and  Botanicals 


Per  capita  consumption  (units  per  U.S. 
resident) 


128 


1.48 


1.64 


1.80 


2.00 


2.19 
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Table  6.— Coi^parison  of  Consumption  per  Person  With  Consumption  per  User:  Evidence  That  the  Dietary 

Supplement  Market  Is  Becoming  Broader  Not  Deeper— Continued 


Average  Growtfi 

1994 

1995' 

1996 

1997 

1998 

1999 

1994-2000 

%  Growth               

15.48 
12.10 

Ref.  E8 
47.56 
12.24 

-21.74, 

10.79 
12.10 
Ref.  E8 
0.00 
13.56 
10.79 

9.45 

12.10 

Ref.  E9 

0.00 
14.84 

9.45 

11.60 

28 

Ref.  E10 

131.40 

7.16 

-51.77 

9.17 

49 

Ref.  E7 

75.00 

4.47 

-37.62 

11.30 

8.20 
Ref.  E8 

Reference 

%  Growth                                          

50.79 

Consumption  per  user  (units)  

%  Growth     

15.64 

-18.18% 

C.  SupplemenU  Other  than  Vitamins  and  Minerals  and  HertMis  and  Botanicals 

Per  capita  consumption  (units  per  U.S. 

resident) 

%  Growth            „        

1.28 

1.34 

4.53 

8.8 

Ref.  E8 

72.55 

15.24 

-39.42 

1.44 

7.26 

11.2 

Ref.  E8 

27.15 

12.85 

-15.64 

1.47 

2.26 

14.2 

Ref.  E8 

27.15 

10.34 

-19.58 

1.53 
3.95 
18.1 

Ref.  E8 

27.15 

8.45 

-18.25 

1.58 
3.23 
23.0 

Ref.  E7 

27.14 

6.86 

-18.81 

4.24 

nnnmimntinn  nrevalencfi  ff>ercfint) 

5.1 
Ref.  E8 

Reference 

%  Growth          

36.23 

Consumption  per  user  (units) 

%  Growth 

25.15 

-22.34 

b.  Manufacturer's  baseline  practices. 
FDA  contracted  with  RTI  to  conduct  a 
survey  of  the  dietary  supplement 
industry  to  learn  about  both  baseline 
(existing)  manufacturing  practices  and 
the  existing  standards  used  for 
manufacturing  dietary  ingredients  and 
dietary  supplements  (Ref.  E2).  A  sample 
of  966  dietary  supplement 
establishments  from  the  DS-EED 
database  was  selected  from  an  estimated 
eligible  population  of  1 .566  Arms  in  the 
industry.  The  sample  was  stratified  by 
manufacturer's  product  type  and  the 
size  of  firm  in  the  industry. 
Stratification  helps  ensure  that 
estimates  of  the  subpopulations  are 
more  precise.  Establishments  that  were 
stratified  by  manufacturer's  product 
type  were  classified  as  primarily:  (1) 
Vitamins  and  minerals:  (2)  amino  acids, 
proteins,  or  animal  extracts;  (3)  herbals 
and  botanicals;  or  (4)  all  other  product 
types  not  already  classified.  The 
product  type  strata  were  further   ^ 
stratified  by  four  size  categories:  (1) 
Very  small,  (2)  small,  (3)  large,  and  (4) 
unknown.  This  categorization  generated 
16  sampling  strata. 

The  contractor,  RTI,  sent  each  of  the 
966  firms  in  the  sample  a  lead  letter  on 
FDA  letterhead  and  a  one-page  brochiu« 
to  explain  the  purpose  of  the  survey,  the 
value  of  the  establishment's 
participation,  and  the  agency's 
confidentiality  procedures.  Following 
the  mailing,  RTI  placed  telephone  calls 
to  each  establishment  to  screen  for 
eligibility  and  to  recruit  eligible 
establishments  for  the  mail  survey.  To 
be  eligible  for  the  survey, 
establishments  had  to  ctirrently 
manufacture,  repackage,  supply  dietary 
ingredients,  hold,  import  or  export 
dietary  supplements  for  human 
consumption.  Almost  50  percent  of  the 


establishments  sampled  were  not 
eligible  for  the  survey  because  they  were 
no  longer  in  operation  at  the  listed 
address  or  did  not  handle  any  dietary , 
supplements  dr  ingredients  for  human 
consumption. 

To  achieve  the  highest  possible 
response  rate,  RTI  operated  a  toll-free 
help  line  and  attempted  to  contact  each 
establishment  up  to  eight  times  before 
assigning  a  disposition  of  nonresponse. 
RTI  also  attempted  up  to  two  refusals 
conversions,  which  are  attempts  to 
persuade  firms  that  declined  to  answer 
the  survey  to  respond.  The  survey  was 
conducted  over  a  10- week  period, 
November  29. 1999,  to  February  4,  2000. 
There  were  a  total  of  238  completed 
surveys,  resulting  in  a  final  disposition 
of:  (1)  An  overall  eligibility  rate  of  close 
to  50  percent,  and  (2)  a  response  rate  of 
50  percent. 

Determining  baseline  practices  is 
necessary  in  order  to  determine  the  new 
activities  that  are  likely  to  take  place  as 
a  result  of  implementation  of  this 
proposed  rule.  Each  of  the  new 
activities  potentially  brought  about  by 
the  proposed  rule  has  both  a  marginal 
(or  incremental)  cost  and  a  marginal  (or 
incremental)  benefit.  These  incremental 
costs  and  benefits  of  Ukely  new 
activities  form  the  basis  of  our  economic 
analysis  of  the  proposed  rule. 

The  stirvey  asked  establishments  a 
series  of  questions  about  existing 
practices;  we  used  the  responses  to 
estimate  how  many  establishments  in 
the  industry  already  operated  in 
accordance  with  the  requirements  of  the 
proposed  regulation.  One  key 
assiunption  in  this  analysis  is  that  no 
firms  are  expected  to  stop  CGMPs  and 
no  firms  are  expected  to  start  good 
manufactiu-ing  practices  in  the  absence 
of  this  rule.  The  universe  for  the  survey 


includes  the  establishments  discussed 
in  section  VII.B.3  of  this  dociunent.  If 
firms  start  good  manufacturing  practices 
in  the  absence  of  this  rule,  both  the 
costs  and  benefits  of  the  rule  would  be 
less  than  we  estimate.  If  firms  were  to 
stop  in  the  absence  of  the  rule,  both  the 
costs  and  benefits  would  be  more  than 
we  estimate.  We  lack  information  about 
the  trend  in  the  industry,  so  we 
assumed  that  the  survey  reflects  both 
the  current  and  futiue  practices  in  the 
industry.  We  request  comment  or 
information  about  the  industry  trend  in 
adopting  good  manufacturing  practices. 

i.  Stratification.  The  siuvey  was 
stratified  by  product  type  and 
establishment  size.  Stratification 
ensures  that  samples  are  representative 
of  the  industry  population.^  The 
subdivisions  of  the  population  of 
interest  here  were  establishment  size  (by 
the  number  of  employees)  and  product 
type,  because  these  characteristics  are 
likely  to  influence  whether  an 
establishment  already  has  adopted  the 
practices  that  would  be  required  by  the 
regulation.  The  DS-EED  includes  nine 
product  types:  (1)  Vitamins  and 
minerals;  (2)  herbals  and  botanicals;  (3) 
herbal  and  botanical  extracts;  (4)  amino 
acids;  (5)  proteins;  (6)  animal  extracts; 
(7)  tea  like  products;  (8)  concentrates, 
metaboUtes.  or  constituents;  and  (9) 
supplements  not  already  classified  (all 
other  supplements).  Establishments  may 
produce  more  than  one  product  type; 
establishments  with  multiple  product 
types  were,  however,  only  classified  in 
one  category.  For  stratification  and 
reporting  purposes,  we  defined  the 


'  Stratification  is  a  subdivision  of  the  population 
of  establishments  in  the  dietary  supplement 
industry  by  a  unique  characteristic  such  as  product 
type  or  number  of  employees. 
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following  four  mutually  exclusive 
categories  of  dietary  supplements: 

1.  Vitamins  and  minerals  (includes 
establishments  that  may  also 
manufactxu'e,  package,  or  hold  herbals 
and  botanicals,  amino  acids,  protein?,  or 
animal  extracts  but  predominately 
manufactiu«  vitamins  and  minerals); 

2.  Amino  acids,  proteins,  and  animal 
extracts  (includes  establishments  that 
also  manufacture,  package  or  hold 
herbals  and  botanicals,  including 
extracts;  excludes  establishments 
already  classified  as  vitamins  and 
minerals); 

3.  Herbals  and  botanicals,  including 
extracts  (excludes  establishments 
aheady  classified  as  "vitamins  and 
minerals"  or  "amino  acids,  proteins,  or 
animal  extracts");  and 

4.  Supplements  not  already  classified 
(all  other  product  types). 

We  further  stratified  each  of  the  foiu 
product  categories  into  four  size 
categories,  very  small,  small,  large,  and 
imknown — resulting  in  16  sampling 
strata.  We  classified  each  establishment 
into  one  mutually  exclusive  industry 
category  (manufacturer,  dietary 
ingredient  supplier,  repacker/relabeler, 
holder,  or  establishment  not  already 
classified).  Establishments  that 
manufacture  supplements  and  also 
supply,  repack,  or  hold  dietary 
supplements  or  ingredients  were  ^ 
classified  as  manufacturers. 

ii.  Size  stratification.  The  Small 
Business  Administration  classifies 
companies  as  "small"  based  on  the  size 
of  the  entire  company,  including  both 
parent  and  subsidiaries.  If  firms  that 
manufact\u«  dietary  supplements  have 
500  or  fewer  employees,  they  are 
classified  as  small.  Because  the  DS-EED 
data  on  size  are  only  for  specific 
establishments  and  not  parent  firms,  we 
had  to  obtain  parent  company 
information  on  employment  or  revenue 
to  correctly  classify  each  establishment 


as  part  of  a  small  or  large  company.  To 
obtain  parent  company  data  for 
establishments  in  the  survey  universe, 
we  sent  InfoUSA  ^  the  DS-EED  data 
records  (N  =  2,004)  and  requested  the 
name,  address,  primary  SIC, 
employment  size  (in  ranges),  and 
revenue  (in  ranges)  of  parent  company 
firms  wiUi  establishments  in  the  svuvey 
universe.  In/oUSA  matched  1,219  of  the 
2,004  records  in  the  DS-EED  to  their 
U.S.  database  of  10.3  million  businesses. 
Of  the  1,219  matched  records,  31 
records  were  found  to  be  duplicates  of 
another  record  and  were  removed, 
leaving  1,188  matched  records  and 
.1,566  total  records  in  the  sampling 
frame.  The  nonmatched  records  did  not 
match  because:  (1 )  They  were  recently 
established  businesses,  (2)  they  were  out 
of  business,  or  (3)  they  had  recently 
changed  their  names  or  addresses. 
Because  data  on  revenue  or  employment 
size  were  not  available  for  the 
nonmatched  records,  we  created  an 
"imknown"  stratum  for  these 
establishments.  The  survey  of  practices 
collected  information  on  employment 
that  allowed  us  to  classify  some  of  these 
establishments  by  size  for  the  analysis. 

Of  the  1,188  matched  records,  180 
were  linked  to  parents.  The  parent 
company  data  for  these  180 
establishments  were  merged  with  the 
survey  imiverse.  The  remaining  1,008 
records  did  not  link  to  an  ultimate 
parent  company.  For  these  records,  the 
establishment  and  parent  company  were 
the  same  entity,  so  we  used 
establishment  level  data  to  classify  size. 
We  classified  each  of  the  establishments 
in  the  survey  universe  as  part  of  very 
small,  small,  or  large  businesses  based 
on  the  employment  size  or  annual 
revenues  of  each  establishment's  parent 
company.  If  an  establishment  or  its 
parent  company  had  500  or  fewer 
employees  or  sales  less  than  $20  miUion 


(if  data  on  employment  were  not 
available),  then  the  establishment  was 
classified  as  small.  An  establishment 
was  classified  as  very  small  if  the 
number  of  employees  was  less  than  20. 

iii.  Survey  response.  Table  7  of  this 
document  presents  the  number  of 
establishments  siuT/eyed,  stratified  by 
the  four  product  types  and  by  size. 
Although  the  sample  allocation  was 
designed  to  yield  400  completed 
surveys,  we  received  only  238 
completed  mail  siuveys.  The  number  of 
respondents  was  fewer  than  expected 
because  the  niunber  of  establishments 
that  were  ineligible  was  greater  than  we 
expected  and  because  some 
establishments  did  not  respond  to  the 
survey  after  agreeing  to  participate. 
IneUgible  establishments  are  those  that 
no  longer  produce  dietary  supplements 
because  they  have  gone  out  of  business 
or  changed  product  lines,  or  they  have 
moved  and  could  not  be  located. 
Despite  receiving  fewer  responses  than 
planned,  the  confidence  level  for  the 
final  results  allowed  us  to  make 
meaningful  inferences  regarding  the 
industry.  For  example,  65  percent  of  the 
estabUshments  surveyed  responded  that 
they  followed  published  good 
manufacturing  practice  models;  the  95 
percent  confidence  interval  was  56  to  72 
percent.  By  size  category,"  52  percent  of 
very  small,  73  percent  of  small,  and  89 
percent  of  large  establishments 
responded  that  they  followed  pubUshed 
good  manufacturing  practice  models, 
(Ref.  E2).  Although  we  do  not  suggest 
that  these  percentages  are  precise,  they 
do  tell  a  plausible  story  of  the  current 
use  of  good  manufacturing  practice  - 
models  in  the  supplement  industry:  The 
use  of  good  manufacturing  practice 
models  appears  to  be  widespread  but  far 
from  imiversal,  with  use  more  likely  the 
larger  the  estabUshment. 


Table  7.— Number  of  Completed  Surveys  by  Sampling  Strata 


Product  type 


Vitamins  and  minerals  

Amino  acids,  proteins  

Hert>als  and  tratanicals,  including  extracts 
Supplements  not  already  classified 

Total  


Size 


Very 
small 


19 

8 

58 

14 


99 


Small 


39 

7 
25 
13 


84 


Large 


13 
0 
0 
2 


15 


Unkr>own 


1 

5 

30 

4 


40 


Total 


72 

20 

113 

33 


238 


The  mean  siuvey  results  reflect  the 
degree  of  uncertainty  associated  with 


'  /n/oUSA  is  a  publicly  held  company  that  creates 
proprietary  business  databases.  Their  database 
includes  such  information  as:  Company  name. 


each  practice.  The  use  of  a  siuvey  for 
this  economic  analysis"  often  required 


address,  phone  number,  fax  number,  estimated 
sales,  volume,  number  of  employees,  type  of 


the  use  of  the  survey  answers  from  more 
than  one  question  to  assess  the  impact 


business  (SIC  code  or  yellow  page  heading),  key 
contact  names,  and  titles. 
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of  each  proposed  provision.  For 
example,  answers  to  questions  about 
testing  herbals  might  have  been 
combined  with  questions  about  whether 
the  firms  manufactured  herbals.  Some 
highlights  of  the  survey  are: 

•  Plant  characteristics:  Manufactiirers 
accoimt  for  62  percent  of  the  total  firms 
and  36  percent  of  manufacturers 
produce  vitamins  and  minerals  as  their 
primary  product. 

•  Use  of  published  good 
manufacturing  practice  model:  65 
percent  of  all  firms  follow  some  type  of 
good  manufacturing  practice  model, 
primarily  food  good  manufactiuing 
practices;  28  percent  follow  the  NNFA 
good  manufactiuing  practices  and  31 
percent  follow  FDA's  drug  good 
manufacturing  practice  requirements. 

•  Personnel:  67  percent  of  all 
establishments  maintain  records  of 
personnel  education,  training,  or 
experience. 

•  Quality  control:  85  percent  of  all 
establishments  have  a  unit  or  person 
responsible  for  quality  control.  Almost 
80  percent  of  all  manufacturers  conduct 
at  least  some  type  of  identity  tests  on 
incoming  components  and  dietary 
ingredients  and  96  percent  of  these 
firms  also  conduct  some  type  of 
contamination  test;  63  percent  conduct 
some  type  of  potency  test.  Nearly  70 
percent  conduct  tests  on  inprocess 
materials  or  finished  products.  Of  these 
firms,  97  percent  conduct  identity  tests, 
94  percent  conduct  contamination  tests 
and  72  percent  conduct  potency  tests. 
Asked  whether  firms  hold  reserve 
samples  of  each  finished  batch,  75 
percent  answered  yes.  Of  the  plants  that 
have  production  processes,  70  percent 
use  production  and  process  controls 
that  identify  the  points,  steps,  or  stages 
in  the  manufacturing  process  to  prevent 
adulteration.  Almost  68  percent  of  all 
incoming  ingredient  or  component  lots 
are  tested  now  and  almost  70  percent  of 
inprocess  or  finished  product  batches 
are  tested  in  some  manner. 

•  Warehousing:  70  percent  of 
warehouses  have  temperature  controls 
and  22  percent  have  humidity  controls. 

•  Consumer  complaints:  G^y  19 
percent  report  incidents  to  FDA. 

5.  Baseline  Risk 

The  current  number  of  illnesses 
caused  by  poor  manufactiu'ing  practices 
requires  data  linking  illnesses  directly 
to  poor  practices.  Without  direct 
evidence  on  the  number  of  illnesses 
caused  by  poor  manufacturing  practices, 
we  had  to  use  an  indirect  approach. 
There  are  two  indirect  ways  to  estimate 
the  number  of  illnesses  caused  by 
defective  products: 


•  We  could  take  the  number  of 
reported  cases  and  multiply  by  a  factor 
to  accoimt  for  underreporting. 

•  We  could  take  the  number  of 
defective  products  and  multiply  by  the 
probability  of  illness  for  the  given 
defect. 

In  an  ideal  analysis,  we  would 
estimate  the  baseline  both  ways  and 
then  compare  them.  For  the  analysis  of 
illnesses  from  poor  manufacturing 
practices,  however,  we  did  not  have 
sufficient  data  to  perform  either  type  of 
baseline  estimate. 

We  looked  at  many  sources  for 
information,  including  medical  and 
other  literature  on  adverse  events, 
information  fi'om  poison  control  centers, 
reports  to  the  agency,  popular 
newspaper  and  magazine  articles,  and 
surveys  of  users.  The  literature  review 
was  conducted  using  Medline, 
Healthstar,  Aidsline,  Cancerlit.  and 
OldMedline  (Ref.  El2).  We  found 
evidence  of  many  adverse  events 
associated  with  dietary  supplements. 
For  example,  one  recent  survey  found 
that  12  percent  of  consumers  (about  11.9 
million)  who  have  used  an  herbal 
remedy  claim  to  have  suffered  from  side 
effects  or  other  adverse  reactions  (Ref. 
El  3).  The  American  Association  of 
Poison  Control  Centers  received  6,914 
reports  on  dietary  supplements  in  1998 
(Ref.  El4).  In  a  recent  survey,  46  percent 
of  respondents  answered  that  people  get 
sick  from  dietary  supplements  "often" 
or  "sometimes"  (Ref.  E3).  In  addition, 
the  agency  has  received  many  voluntary 
reports  of  illnesses  caused  by  dietary 
supplements  (Ref.  E15).  The  vast 
majority  of  the  illnesses  described  in  the 
sources  we  consulted,  however,  are 
reported  as  associated  with  the 
ingredients  used  in  the  products 
themselves,  not  with  poor 
manufacturing  processes.  We  have  no 
direct  evidence  on  what  fraction  of 
illnesses  can  be  attributed  to 
manufacturing  processes.  The  anecdotal 
evidence  implies  that  many  illnesses 
could  have  been  caused  by  poor 
manufacturing  processes,  but  with  a  few 
exceptions,  no  evidence  explicitly  links 
illnesses  to  these  manufacturing 
processes. 

The  agency's  recall  records  are  more 
useful  than  the  reports  on  illnesses, 
because  the  class  1  and  class  2  recalls 
all  involve  defective  products  that  could 
have  caused  illness  if  ingested.  The 
major  public  health  events  that  have 
been  linked  to  poor  manufacturing 
processes  show  up  in  the  list  of  dietary 
supplements  recalled.  Although  the 
recall  data  cannot  be  linked  directly  to 
illness  data,  we  have  found  anecdotes, 
surveys,  and  some  medical  literature  on 
illnesses  that  could  be  caused  by 


avoidable  manufacturing  mistakes.  We 
have  recall  data  that  show  that 
manufacturing  mistakes  exist,  so  we  can 
construct  a  possible  link  between 
manufacturing  mistakes  and  jtotential 
illnesses  or  injuries.  The  number  of 
illnesses  associated  with  a  recall  is  both 
variable  and  uncertain,  and  could  be 
anything  from  zero  to  quite  large.  We 
concluded  that  one  illness  would  not  be 
an  implausibly  high  average  for  a  recall, 
so  we  assumed  that  a  recalled  product 
could  be  a  proxy  for  a  single  reported 
illness  associated  with  a  defective 
product.  We  ask  for  comments  on  this 
assumption. 

Because  there  are  no  well  established 
systems  for  the  notification  of  adverse 
health  events  related  to  dietary 
supplements,  and  some  significant 
barriers  to  reporting,  we  assume  that 
unreported  illnesses  caused  by  poor 
manufacturing  practices  are 
substantially  greater  than  reported 
illnesses.  We  relied  on  Ref.  E16  to 
estimate  a  more  precise  relationship 
between  reported  and  unreported  rates. 
Based  on  empirical  data  for  drug  and 
vaccine  reporting  rates  among  other 
studies,  the  author  of  Ref.  El6 
determined  that  for  dietary 
supplements,  reported  illnesses 
represent  at  best  approximately  1 
percent  of  total  illnesses  (Ref.  El 6).  A 
similar  multiplier  of  100  linking  known 
cases  of  foodbome  illness  to  total 
incidence  is  often  used.  We  assume  that 
reporting  adverse  health  events  due  to 
poorly  manufactured  dietary 
supplements  would  occur  at  the  same 
proportion  as  adverse  health  events 
caused  for  other  reasons  by  dietary 
supplements.  We  show  the  sensitivity  of 
benefits  to  the  choice  of  multiplier 
below,  in  the  uncertainty  and  sensitivity 
analysis  of  our  results. 

The  outbreak  of  eosinophilia-myalgia 
syndrome  (EMS)  resulting  from 
contaminated  L-Tryptophan  resulted  in 
the  recall  of  the  contaminated  products. 
In  part  based  on  this  example,  we 
assume  that  product  recalls  can  indicate 
when  there  are  adverse  health  events. 
We  also  assume  that  the  reported  class 
1  and  class  2  recalls  that  have  occurred 
over  the  last  10  years  represent  the 
number  and  type  of  recalls  that  will 
occur  in  the  future  but  for  the 
implementation  of  this  regulation.  From 
1990  through  1999,  the  agency  received 
reports  on  an  annual  average  of  13  class 
1  and  class  2  recalls  of  dietary 
supplements.  If  each  recall  is  a  proxy  for 
a  reported  illness,  then  the  total  number 
of  unreported  illnesses  per  year  is 
approximately  1,300.  Obviously,  to  the  ,  • 
extent  that  products  are  successfully 
recalled,  illnesses  will  be  avoided.  Our 
assumption  is  that  the  recall  occurs 


Federal  Register /Vol.  68,  No.  49/Thureday,  March  13.  2003  /  Proposed  Rules  12229 


because  at  best  one  person  on  average 
has  been  made  ill.  We  recognize  that  our 
procedure  generated  highly  uncertain 
estimates  of  the  number  of  illnesses. 
The  use  of  recalls  to  estimate  reported 
and  unreported  illnesses  probably 
generated  a  distribution  of  illnesses 
below  the  "true"  distribution,  because 
many  illnesses  occur  that  are  not  linked 
to  recalls  and  are  never  reported.  We 
were  not  able  to  determine  even  the 
approximate  size  of  the  underestimation 
from  this  procedure. 

We  estimated  the  monetary  value  of 
the  health  benefits  irom  CGMP 
regulations  by  multiplying  the  number 
of  illnesses  prevented  by  the  health 
costs  associated  with  an  illness.  The 
health  benefits  associated  with 
preventing  an  illness  come  from:  (1) 
Preventing  the  loss  of  productivity,  (2) 


the  reduction  in  pain  and  suffering,  and 
(3)  the  reduction  in  expenditures  on 
medical  treatment.  We  measured  lost 
productivity  indirectly  with  measures  of 
functional  state,  which  includes 
measures  of  physical  function.  We 
estimated  the  losses  caused  by  pain  and 
suffering  with  a  symptom-problem 
index'.  We  used  direct  measures  of 
medical  costs,  such  as  payments  to 
physicians  and  hospitals.'* 

Table  8  of  this  document  contains 
summaries  of  our  measures  of  the  health 
effects  potentially  caused  by  known 
instances  of  defective  products 
associated  with  poor  manufacturing 
processes.  We  estimated  the  health  loss 
per  day  for  the  different  levels  of  illness 
severity  by  summing  the  lost 
productivity  (as  measured  by  functional 
state)  and  the  loss  from  pain  and 


suffering  (as  measured  by  the  symptom- 
problem  index  ^).  These'  losses  per  day 
can  be  interpreted  as  the  difference 
between  a  day  of  normal  health,  where 
normal  is  defined  as  the  population's 
health  not  affected  by  these  products, 
and  a  day  of  suffering  from  the  health  -   , 
conditions  caused  by  these  defective 
products.  The  numerical  scale  is  a 
relative  baseline  that  rests  on  the  notion 
of  a  quality-adjusted  life  day  (QALD). 
The  QALD  for  a  day  of  normal  health 
equals  1;  the  QALD  for  death  equals  0. 
The  loss  of  QALDs  per  illness  equals  the 
daily  loss  multiplied  by  the  number  of 
days  the  illness  lasts.  We  converted 
QALDs  to  dollars  by  multiplying  the 
index  numbers  by  the  value  of  a 
statistical  life  day  and  adding  the  direct 
medical  costs. 


Table  8.— Summary  of  Health  Effects  Based  on  Potential  Illness  Associated  With  Recalls  Between  1990 

AND  1999 


Problem 

Class  of 
recall 

Number 

of 
recalls 

Outcomes 

Frequency  of 

ilness 

(percent) 

Quality  ad- 
justed life 
day 

Duration  of 
illness 
(days) 

Medical  cost 
($)per 
event 

Health  cost 
($)per 
event 

Hypervitaminosis  A  ... 
Saln;K>nella  

• 

1 
1 

2 

1 

1 

1 
2 

1 

2 

2 

2 
2 

2 

2 
2 

2 
4 

4 

7 
41 

1 

t 

1 

1 
5 

100 
93.8 
5 

1.2 
2 

1 

0.04 
85 
15 
50 
35 
15 
100 

0.472 
0.473 
0.473 
0.563 
0.42 

0.42 

3 

2 

5 

17 

25 

5.223 

84 

0 

800 

9.100 

100 

400 

9.100 

635 

6.235 

84 

2,578 

2,578 

84 

84 

1,176 

84 

14,964 

139 

3,741 

3,741 

936 

Mild 

Moderate  

Severe  

Reactive  arthritis 

(short  term). 
Reactive  arthritis 

(long  term). 

Death 

Severe  

Death  

Low  doses       

534 

2.223 

14.859 

6,438 

1,320.252 

5,009,100 

10,650 

Klet)siella  pr^eumonia 

5,006.325 

Selenium  poisoning  ... 

0.482 
0.482 

.3 
3 

954 

Severe  

Death 

4.448 

5,002,578 

Stannous  fluoride 

Acute  

0.473 
0.473 
0.482 

0.482 

3 

3 

5,223 

60 

938 
938 

Eosinophilia-myalgia 
syndrome. 

Mild  

47 

50 
10 
50 
12 

12 
25 

1 

100 
100 

50 
40 
10 
100 
90 

10 

1,515.863 

Moderate  

17,484 
.27,394 

Dental  injury,  simple 

Dental  injury,  com- 
plicated. 

Oral  emergency 

Tracheo-esophageal 
obstruction. 

Esophageal 
pertormation.  ' 

0.231 

1 

Glass  fragments 

^ 

6,428 

- 

290 

■ 

14,964 

168 
168 

23.343 

Hypervitaminosis  D  ... 
Pyridoxine  (vitamin 
86). 

0.473 
0.482 

3 

30 

1,022 

Mild  

Moderate  

Severe  

8,868 
28S 

Super-potent  zinc 

S96 

«•.. 

1,247 

84 

0 

2,494 

3,347 

Niacin  

Yellow  #5 
(undeclared). 

4,258 

MikJ  allergic  reaction 

Severe  allergic  reac- 
tion. 

0.44 

2 

529 

3.346 

*  The  cost  of  a  hospital  day  is  from  the  Health 
Care  Financing  Agency's  Indicator  Tables.  It  is  the 
amount  per  patient  day  in  1997,  adjusted  to  1999  . 
dollars.  See  Ref.  E17. 


^  Functional  Status  Code  is  a  measure  of  lost 
mobility  (MOB),  physical  activity  (PAC)  and  social 
activity  (SOC).  Lost  MOB  might  mean  an  Inability 
to  drive  a  car.  Lost  PAC  might  mean  walking  with 
physical  limitations.  Lost  SOC  might  mean  self-care 


is  not  possible.  Symptom-problem  health  utility 
index  is  a  weighted  measure  of  the  cost  of  each 
symptom.  For  example,  a  sick  or  upset  stomach  has 
a  utility  weight  of  .290. 
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Table  8. 


-Summary  of  Health  Effects  Based  on  Potential  Illness  Associated  With  Recalls  Between  1990 

AND  1999— Continued 


Problem 

Class  of 
recall 

Number 

of 
recalls 

Outcomes 

Frequency  of 

illness 

(percent) 

Quality  ad- 
justed life 
day 

Duration  of 
illness 
(days) 

Medical  cost 
($)per 
event 

Health  cost 
($)per 
event 

2 

2 

1 

1 

2 

2 

1 

1 

1 
33 

1 

1 

1 
1 

Contact  dermatitis  .... 
Abdominal  cramps  .... 

Contact  dermatitis  .... 

50 
10 

90 
100 

94.9 
5 
0.1 

14 
2 

14 
2 
4 
7 

54 

3 

100 

100 
•     100 

'' 

84 
84 

84 
84. 
84 

1.247 

1  205 

Yellow  #6.  red  #40, 
blue  #2 
(undeclared). 

0.473 

3 

t 

938 
1  205 

Copper  salts 

0.473 
0.473 

1 
3 

368 

Digitalis 

Mild 

Severe  (heart  block) 

Deatfi  

Cardiovascular 

CVS  w/chronic 

455  883 

5,000,000 

Ephedra  (undeclared) 

1.415 

2.591 

1.331 

2.507 

168 

84 

0 

2.507 

0 

84 
0 

3.530 

457  227 

Nen/ous  system 

NS  w/chronic  

0.47 

2 

1.900 
455  597 

Liver  impairment 

Exfoliative  dermatitis 

Other 

Death  :. 

MikJ 

Mild  

Mild  allergic  reaction 

4,342 

1.206 

0.29 

1 

174 
5  002  507 

Lactose  (undeclared) 
intolerance. 

iron  poisoning  

Sulfites  (undeclared) 

0.48 

0.48 
0.44 

1 

1 
2 

290 

374 
529 

We  used  the  transformed  value  of 
statistical  life  to  estimate  the  value  of 
QALD.  For  the  most  likely  value  of  a 
statistical  life  day.  we  used  $630.  We 
derived  this  value  from  a  widely-used 
estimate  of  the  value  of  a  statistical  life: 
$5  million.  The  $5  million  estimate  is 
based  on  calculations  matching  labor 
market  risks  with  wages  for  risky  jobs. 
Workers  in  risky  jobs  tend  to  receive 
increased  wages  to  compensate  them  for 
(usually)  small  increases  in  the 
probability  of  death.  The  implicit  value 
of  a  statistical  life  is  the  increased  wage 
divided  by  the  increased  probability  of 
death.  The  advantage  of  valuing 
statistical  lives  with  this  method  is  that 
it  reflects  the  observed  willingness  of 
workers,  and  by  inference,  of  the  whole 
population  of  adults,  to  accept  small 
risks  to  their  lives  in  a  real  world  risk- 
dollar  tradeoff. 

We  turn  the  estimated  value  of  a 
statistical  life  into  a  value  of  a  statistical 
life  day  by  first  assuming  that  the 
workers  have  a  remaining  life 
expectancy  of  36  years  (Ref.  El 8).  Using 
a  3  percent  social  rate  of  time 
preference,  the  present  value  of  36  years 
is  21.83  years.  The  social  rate  of  time 
preference  is  the  average  long-term  real 
rate  of  interest,  with  no  premiums  for 
risk  and  other  factors  that  affect  interest 
rates.  Most  analysts  use  the  average  real 
rate  on  long-term  treasury  bonds  (3  to  5 
percent  in  recent  years)  to  represent  the 
social  rate  of  time  preference.  The 
discounted  expected  days  lost  for  a 
statistical  death  is  21.83  x  365  =  7,968. 
Therefore,  the  value  of  a  statistical  day 


is  $5  miUion/7,968,  which  is 
approximately  $630.  We  use  this  value 
to  estimate  the  public  health  benefits 
from  preventing  illness. 

In  addition  to  lost  productivity  and 
pain  and  suffering,  illness  caused  by 
supplement  contamination  leads  to 
direct  medical  costs.  Direct  medical 
costs  include  the  cost  of  medicine, 
hospitalization,  and  visits  to  physicians 
and  other  professionals.  We  included  all 
estimated  medical  costs,  not  just  out-of- 
pocket  expenses.  These  full  medical 
costs  often  are  missed  because  most 
medical  care  is  covered  by  health 
insurance  that  separates  the  bearer  of 
the  medical  cost  (society)  bom  the 
bearer  of  the  utility  losses  (the  ill 
person). 

The  total  costs  of  illnesses  caused  by 
the  contamination  of  dietary 
supplements  from  poor  manufactiuing 
practices  would  be  the  costs  per  illness 
(classihed  by  severity)  multiplied  by  the 
number  of  illnesses  (classified  by 
severity).  For  chronic  illnesses,  the 
utility  losses  and  medical  costs  stretch 
indefinitely  into  the  future.  We  used  a 
real  discount  rate  of  7  percent  to 
calculate  the  present  value  of  chronic 
medical  expenditures  and  utility  losses. 
0MB  suggests  using  a  real  discount  rate 
of  7  percent  to  analyze  the  costs  and 
benefits  of  regidations.  This  rate 
approximates  the  marginal  rate  of  retiun 
on  an  average  investment  in  the  private 
sector  in  recent  years.  We  used  a 
different  discoimt  rate  for  the  social  rate 
of  time  preference  (3  percent)  and  the 
discount  rate  of  future  medical  costs  (7 
percent).  Medical  costs,  like  all 


expenditures,  reflect  the  foregone 
benefits  from  alternative  investments. 
The  pure  social  rate  of  time  preference 
can  differ  from  the  return  on  private 
investments. 

6.  Benefits  and  Costs 

Changes  in  current  practices  by 
manufacturers,  or  consumers,  or  both, 
cause  incremental  (marginal)  benefits 
and  costs.  There  are  several  possible 
reactions  manufactiu-ers  might  have  to 
the  proposed  regulatory  requirements: 

•  Stop  producing  dietary 
supplements  and  possibly  go  out  of 
business. 

•  Move  production  to  a  foreign 
country  where  compliance  with  these 
regulations  is  more  difficult  to  enforce. 

•  Comply  with  part  or  all  of  the 
proposed  regulation.  Consumers  will 
hkely  be  confronted  with  higher  priced 
dietary  supplements  but  also  products 
that  are,  on  average,  more  uniform  and 
higher  quality.  To  the  extent  that  the 
latter  is  unknown  to  consumers,  they 
will  probably  reduce  consumption  of 
dietary  supplements,  perhaps  in  some 
cases  substituting  them  with  alternative 
products  such  as  foods. 

The  benefits  from  the  proposed 
regulation  and  the  regulatory  options 
result  from  reducing  contamination  and 
adopting  practices  that  will  result  in 
consistently  high  quality  dietary 
supplements.  Creating  industry-wide 
minimum  requirements  for  good 
manufacturing  practices  should  reduce 
the  occurrence  of  product  defects, 
which  in  turn  should  reduce  the 
number  of  illnesses  and  deaths. 
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Defective  products  can  cause  isolated 
cases  of  illnesses,  but  also  rare 
catastrophic  events  such  as  the  outbreak 
of  eosinophilia  myalgia  syndrome 
(EMS)  that  resulted  bom  the 
consiunption  of  contaminated  L- 
Tryptophan.  That  outbreak  caused  38 
deaths  and  over  1,500  illnesses. 

The  provisions  that  require 
establishments  to  maintain  consumer 
complaint  files  related  to  manufactiuing 
practices  will  generate  additional  health 
benefits.  The  use  of  these  files  by 
manufacturers  and  the  agency  will  help 
identify  dietary  supplements  that  were 
manufactiu-ed  or  contaminated  in  ways 
that  could  cause  a  significant  or 
imreasonable  risk  of  illness  or  injury. 
These  records  may  reduce  the 
likelihood  of  catastrophic  events, 
because  a  cluster  of  illness  complaints 
could  be  identified,  and  preventive 
action  taken  before  the  number  of 
illnesses  reached  catastrophic  levels. 

Improved  product  quality  will  also 
reduce  the  number  of  products  recalled. 
Certain  manufactiuing  practices,  such  as 
more  frequent  finished  product  quality 
testing,  help  establishments  to  identify 
problems  before  the  products  are 
released  for  consumption.  If  defective 
products  are  caught  before  they  are 
released,  they  will  not  be  recalled. 

Creating  minimum  requirements 
should  also  generate  benefits  for 
consumers  by  reducing  the  variation  in 
product  quality.  Creating  verifiable 
minimum  manufacturing  requirements 
reduces  the  private  effort  necessary  to 
distinguish  products  manufactured, 
packaged,  and  held  using  good  practices 
from  those  using  poor  practices. 
Reducing  the  effort  needed  to  find 
products  with  the  identity,  purity, 
strength,  quality,  and  composition, 
among  other  characteristics,  creates  a 
potentially  substantial,  though  implicit, 
benefit  for  consumers. 

The  benefits  bom  the  proposed  rule, 
then,  are  from: 

•  Reduced  health  costs  caused  by  the 
reduced  number  of  illness; 

•  Fewer  product  recalls,  and; 

•  Greater  assurance  of  consistent  and 
better  quality  products. 

a.  Reduced  illnesses.  The  proposed 
regulation  would  improve  the  safety  of 


dietary  supplements,  which  would 
reduce  the  number  of  illnesses  and  the 
probability  of  deaths  caused  by 
manufacturing  problems.  The  proposed 
rule  would  also  improve  product  safety 
through  the  provisions  requiring  records 
and  investigations  of  consumer 
complaints  related  to  manufacturing 
practices.  We  assumed  that  the 
proposed  rule  would  reduce  both 
sporadic  illnesses  and  catastrophic 
outbreaks.  We  estimated  the  reduction 
of  sporadic  or  annual  illnesses  by  using 
the  agency's  recall  records  as  evidence 
of  possible  illnesses;  class  1  and  class  2 
recalls  of  dietary  supplements  all 
involved  adulterated  products  that    . 
could  have  caused  illness  if  ingested. 
We  estimated  the  reduction  of  illnesses 
from  preventing  catJistrophic  events  by 
using  the  public  health  effects  of  the 
outbreak  of  EMS  that  resulted  bom 
consumption  of  contaminated  L- 
Tryptophan. 

i.  Reduced  illnesses  estimated  from 
recall  data.  For  annual  illnesses,  we 
used  this  formula  for  estimating  the 
benefits  from  fewer  illnesses: 
Marginal  health  benefits  =  baseline  (or 
current)  number  of  illnesses  caused 
by  poor  manufacturing  practices  x 
expected  reduction  in  the  number 
of  illnesses  brought  about  by  the 
proposed  regulation  x  health  cost 
saved  per  prevented  illness. 
We  estimated  the  annual  expected 
health  benefits  for  the  proposed  rule  by 
taking  the  values  in  table  8  of  this 
document  and  weighing  them  by  their 
incidence  in  the  table.  We  computed  the 
expected  health  benefits  from 
preventing  a  single  illness  (of  any  type) 
associated  with  a  class  1  recall  as  a 
weighted  average  of  all  potential 
illnesses  (see  table  8  of  this  document), 
with  the  potential  illness  divided  by  the 
total  number  of  class  recalls. 

The  following  formulas  show  how  we 
calculated  the  average  health  benefits  of 
preventing  a  single  illness  associated 
with  a  class  1  recall. 
Shealthij  =  (QALD  x  days  x  $  per 

QAlD)ij  +  $  medicalij 
EBj  =  li  (fij  x  $health,i) 
EB  [cl]  =  Lj  (Wj  X  EBj) 

Wj  =  Tj/CXj  Tj) 

Where:. 


$healthij  =  health  costs  of  severity  level 

i  of  illness  j; 
QALD  =  quality  adjusted  life  day; 
$  per  QALD  =  dollar  value  of  a 

statistical  day; 
$  medical  =  direct  medical  costs; 
Ebj  =  expected  health  benefit  from 

preventing  a  single  case  of  illness  j; 
fy  =  frequency  of  severity  i  of  illness  j 

(Ifu  =  l); 
m  =  number  of  levels  severity  for  illness 

j: 
EB  (cl],  EB  [c2]  =  expected  benefits 

from  preventing  an  average  illness 

associated  with  a  class  1  recall  or  a 

class  2  recall; 
Wj  =  weight  of  illness  j; 
Tj  =  number  of  product  recalls  for  hazard 

j; 

n  =  number  of  hazards  or  potential  types 
of  illness. 

We  then  repeated  the  procedure  for 
class  2  recalls  and  the  associated 
illnesses  in  table  8  of  this  document. 
Table  9  of  this  document  shows  the 
average  value  of  preventing  a  single 
illness  associated  with  class  1  and  class 
2  recalls. 

We  estimated  the  annual  marginal 
health  benefits  as  the  health  benefits  per 
illness  for  each  class  of  recall  multiplied 
by  the  estimated  number  of  recalls. 

Health  Benefits  =  (EB[cl]  x  estimated 
annual  number  of  class  1  illnesses 
prevented)  +  (EB[c2]  x  estimated 
annual  number  of  class  2  illnesses 
prevented). 

To  estimate  the  number  of  illnesses 
prevented,  we  started  with  the  average 
annual  number  of  products  recalled  for 
the  decade  1990  to  1999— six  class  1 
and  seven  class  2.  As  discussed  above, 
we  then  assumed  that  these  recalled 
products  represented  proxies  for  about  1 
percent  of  all  illnesses  caused  by  these 
problems  leading  to  the  recalls.  With 
that  assumption,  we  get  600  illnesses 
from  class  1  recalls  and  700  illnesses 
from  class  2  recalls  (see  table  9  of  this 
document).* 

Table  9  of  this  document  shows  the  ' 
estimated  value  of  the  health  benefits 
from  the  proposed  rule  using  class  1  and 
2  recall  data. 


Table  9.— Health  Benefits  Using  Recall  Data 


Total  number  of  illnesses  prevented,  recall  base  

Total  number  of  illnesses  associated  with  class  1  recalls 
Total  number  of  illnesses  associated  with  class  2  recalls 


1.300 
600 
700 


"We  used  a  probability  distribution  to  represent 
the  uncertainty  associated  with  the  number  of 
illnesses.  We  modeled  the  number  of  illnesses 
prevented  for  each  class  as  the  average  number  of 
recalled  products  plus  a  negative  binomial 
distribution  representing  unknown  cases.  The 


negative  binomial  distribution  estimates  the 
number  of  failures  (unknown  cases)  that  wrjll  occur 
before  some  number  of  successes  (knovra  cases)  for 
a  given  probability  of  success.  In  the  negative 
binomial  distribution,  we  assumed  that  the  number 
of  recalled  products  were  reported  cases  and  that 


the  probability  of  reporting  equaled  1  percent  (Ref. 
E16).  The  result  is  that  the  mean  estimated  number 
of  illnesses  is  100  times  the  reported  number  of 
recalls. 
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Table  9. — Health  Benefits  Using  Recall  Data — Continued 

Dollar  estimate  of  health  benefit  for  preventir^  an  illness  associated  with  a  class  1  recall  „ 

Dollar  estimate  of  health  benefit  for  preventirtg  an  illness  associated  with  a  class  2  recall  

Dollar  estimate  of  annual  health  benefits,  recall  base  (million) '. 


$60,000 

$5,000 

$39 


ii.  Health  benefits  from  preventing  a 
rare  catastrophic  event.  We  estimated 
the  marginal  health  benetits  from 
reducing  the  probability  of  a 
catastrophic  event  as  follows: 
Marginal  health  benefits  =  Change  in 
probability  of  rare  catastrophic 
event  caused  by  poor 
manufacturing  practices  brought 
about  by  the  proposed  regulation  x 
the  number  of  illnesses  caused  by 
the  rare  event  x  health  cost  saved 
per  illness. 
In  1989,  there  was  a  widespread 
outbreak  of  EMS  resulting  from 
consumption  of  contaminated  L- 
Tryptophan.  More  than  1,500  cases  (175 
acute  illnesses  and  1 ,287  chronic 
illnesses)  and  38  deaths  were  identified 
in  50  states  (Refs.  E21  and  E22).  The 
outbreak  prompted  a  recall  of  all  dietary 
supplements  that  contained  more  than 
100  mg  per  daily  dose,  which  later  was 
expanded  to  almost  all  products 
containing  L-Tryptophan.  We  used  the 
public  health  cost  of  this  event  as  an 
estimate  of  the  cost  of  a  futiue  rare 
catastrophic  event  associated  with 
dietary  supplements. 

EMS  is  characterized  by  severe 
myalgia  and  elevated  eosinophils 
counts.  Some  of  the  most  common 
symptoms  are  fatigue,  weakness,  fever, 
and  arthralgia.  Although  a  repeat  of  the 
EMS  outbreak  is  not  expected,  it  is  an 
example  of  the  rare,  catastrophic  events 
that  should  be  prevented  or  mitigated  by 
the  proposed  CGMP  regulation.  The 
testing  provisions  of  the  proposed 
regulation  should  reduce  the  probability 
that  contaminated  ingredients  would  be 
released  to  the  public.  The  provisions 
for  keeping  complaint  files  and 
investigating  complaints  would  allow 
more  rapid  identification  of  a  major 


health  event;  the  defective  products 
could  be  identified  and  withdrawn  well 
before  the  event  claimed  as  many 
victims  as  L-Tryptophan. 

To  estimate  the  benefits  from 
preventing  reduction  in  the  probability 
of  a  rare  catastrophic  event  occurring, 
we  first  estimated  the  period  between 
now  and  the  last  rare  catastrophic  event, 
1989,  and  we  needed  to  make  baseline 
assumptions  about  the  likely  time 
interval  between  events.  The  last 
catastrophic  event  occurred  over  13 
years  ago,  so  we  assumed  that  the  lower 
bound  would  be  50  years.  For  lack  of 
data,  we  then  assiuned  a  uniform 
probabiUty  distribution  between  these 
two  bounds,  which  leads  to  a  rough 
estimate  of  once  in  30  years.  We  do  not 
know  how  likely  rare  events  are,  nor  do 
we  actually  know  the  likelihood  of 
reducing  these  events  by  the  proposed 
regulation.  There  can  be  no  conclusive 
empirical  support  for  the  likelihood  of 
a  future  event  because  the  past  may  not 
predict  the  future  in  the  absence  of  a 
stable  frequency  distribution  that 
reflects  a  statistically  significant  niuiber 
of  similar  events.  All  we  know  is  that 
such  an  event  occiured  at  least  once  in 
the  recent  past,  and  remains  a 
possibility.  We  recognize  that  our  lack 
of  information  about  such  events  creates 
significant  uncertainty  about  the  social 
costs  of  these  events  and  the  health 
benefits  from  reducing  their  impact.  Oui 
estimate  is  meant  to  convey  the 
potential  or  hypothetical  enormity  of 
such  an  event,  not  the  certainty  of  such 
an  event.  We  would  like  comments 
regarding  our  estimate  of  such  an  event. 

The  health  cost  of  the  EMS  outbreak 
was  large  because  of  the  number, 
severity,  and  duration  of  the  cases.  One 
followup  study  (Ref.  E21)  found  88 


percent  of  EMS  patients  were  still 
symptomatic  21  to  64  months  after 
onset.  The  symptoms  associated  with 
EMS  also  frequently  lead  to  activity 
limitations.  Another  study  of  victims 
(Ref.  E22)  found  that  74  percent  of 
symptomatic  EMS  sufferers  were 
limited  in  their  functions  12  months 
after  the  onset  of  illness. 

To  find  the  health  cost  of  the 
outbreak,  we  estimated  the  cost  of  the 
following  health  outcomes:  E)eath,  acute 
illness  only,  chronic  illness  with  no 
activity  limitation,  chronic  illness  with 
mild  activity  limitation,  chronic  illness 
with  moderate  limitation,  and  chronic 
illness  with  severe  limitations.  To 
determine  the  cost  for  each  of  these 
health  outcomes,  we  multiplied  the  lost 
quality-adjusted  life  days  over  the 
duration  of  the  illness  by  the  value  of 
a  life  day.  For  medical  costs,  we 
estimated  the  cost  of  hospitalization  for 
the  EMS  patients  who  required 
hospitalization  (32  percent  of  all 
victims),  by  assuming  3  days  per 
hospital  stay.  We  used  $1,284  as  the 
cost  per  day  of  time  spent  in  a  hospital 
(Ref.  El  7).  We  assiuned  that  chronic 
suff^erers  visited  the  doctor  once  a  year 
at  a  cost  of  $84  per  visit.  We  estimated 
the  total  cost  of  the  event  to  be  about  $2 
billion.  Most  of  the  cost  of  the  outbreak 
comes  from  the  deaths  and  severe 
chronic  illnesses.  Table  10  of  this 
document  shows  the  values  used  in  the 
calcidation.  Note  that  the  categories  are 
not  mutually  exclusive.  The  average  age 
of  victims  was  about  50,  so  the  value  of 
statistical  life  was  adjusted  accordingly. 
If  the  event  occurs  about  once  in  30 
years  in  the  absence  of  the  proposed 
rule,  then  the  expected  average  annual 
cost  would  be  about  $66  million. 


Table  10. — Health  Benefits  From  Preventing  Rare  Catastrophic  Event 


ber 

Costs  per 

case 

480 

$3,741 

38 

4,214,301 

175 

8,760 

380 

1,091.849 

190 

1.349,002 

307 

1.601.539 

409 

1.602.844 

1,287 

1,539 

Hospitalization 

Death  '. 

Acute  Illness  

Chronic  illness  not  limited 

Mild  chronic  illness,  limited 

Moderate  chronic  illness,  limited 
Severe  chronic  illness,  limited  ... 
Visits  to  physicians  
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The  benefits  attributable  to  this 
proposed  rule  frtam  preventing  a  rare 
catastrophic  event  are  highly  uncertain. 
We  do  not  know  if  such  an  event  would, 
in  the  absence  of  the  proposed 
regulation,  ever  occvu  again.  The  EMS 
outbreak  may  have  been  a  unique  event, 
although  the  recent  severe  public  health 
effects  associated  with  aristolochic  acid 
in  Europe  show  that  such  similar  events 
remain  possible  (Ref.  E23).  We  also  do 
not  know  that  jf  another  catastrophic 
event  occurred,  the  health  effects  would 
be  as  large  as  for  L-Tryptophan.  Some  of 
the  smaller  clusters  associated  with 
dietary  supplements  could  represent 
small  events  potentially  prevented  by 
the  proposed  CGMP  regiilations  (Ref. 
E15). 

We  included  reducing  the  likelihood 
of  a  catastrophic  pubUc  health  event  as 
a  benefit  of  die  nile  because  the  battery 
of  checks  and  controls  that  would  be 
required  under  the  proposed  regulation 
would  reduce  the  likelihood  of  such  an 
event  occurring  again.  In  particular,  the 
requirement  that  establishments  keep 
records  of  consumer  complaints  should 
lead  to  early  identification  and 
prevention  of  potential  catastrophic 
events  related  to  manufacturing 
practices. 

Ovu-  estimate  of  the  health  benefits 
associated  with  this  proposal  is  based 
on  two  models  that  estimate  future 
illnesses  and  deaths  prevented  by  this 
proposed  rule:  Illnesses  caused  by 
sporadically  adulterated  products  and 
predicted  by  recall  data;  and  rare 
catastrophic  outbreaks  of  illnesses,  as 
predicted  by  one  previous  event  in  the 
United  States  and  corroborated  by  one 
in  Europe.  The  frequency  and 
magnitude  of  a  rare  catastrophic  event  is 
largely  hypothetical.  In  contrast, 
sporadic  illnesses  are  small  but  frequent 
events  that  happen  routinely.  Small 
sporadic  events  are  characterized  by 
significant  underreporting  primarily 
because  of  the  difficulty  linking  an 
illness  with  the  cause  of  an  illness. 
Determining  the  cause  of  an  illness  in 
small  sporadic  events  is  made  even 
more  difficult  because  only  the  most 
serious  illnesses  are  likely  to  be 
reported  and  because  of  the  difficulty  of 
linking  the  cause  of  an  illness  with  poor 
manufacturing  practices.  Catastrophes 
are  large  but  infrequent  events  that 
create  hundreds  of  illnesses  with 
reporting  that  is  close  to  complete 
because  the  public  health  system 
typically  devotes  considerable  care  in 
identifying  the  origin  and  magnitude  of 
the  problem.  Adding  these  two  models 
should  not  lead  to  double  counting  the 
health  benefits.  Double  coimting  would 
most  likely  occur  if  a  recalled  product 
caused  both  sporadic  illnesses  and  a 


catastrophic  number  of  illnesses  and  the 
public  health  system  accurately 
recorded  the  fiUl  number  of  both 
sporadic  and  catastrophic  illnesses. 

b.  Fewer  products  recalled. 
Implementation  of  the  proposed 
regulation  would  reduce  the  niunber  of 
adulterated  products  distributed  to  the 
public,  which  would  reduce  the  number 
of  products  recalled.  Manufactiuing 
practices,  such  as  testing  of  finished 
products  and  better  recordkeeping,  will 
increase  the  ability  of  establishments  to 
identify  problems  before  products  are 
released  for  distribution.  If  adulterated 
products  are  caught  before  they  are 
distributed,  they  will  not  be  recalled. 

To  estimate  the  direct  benefits  from 
fewer  recalled  adulterated  dietary 
supplements,  we  estimated  the  baseline 
niunber  of  annual  recalls  of  dietary 
supplements  due  to  contamination 
before  the  proposed  regulation.  From 
1990  to  1999,  FDA  received  reports  on 
an  average  of  20  recalls  p6r  year  (Ref. 
E12).  The  average  figure  reported  here 
includes  class  3  recalls.  The  number  of 
units  of  dietary  supplements  for  each 
recalled  product  varied,  so  we  used  a 
distribution  per  recalled  product  of 
1,000  units  to  34,000  units  (Ref.  El2). 
Product  price  also  varied,  with  most 
prices  faUing  between  $5  per  unit  and 
$9  per  unit;  we  used  a  most  likely  price 
of  $7.70  per  unit.  We  edso  included  an 
adjustment  for  the  goodwill  lost  by  the 
establishment  as  a  result  of  the  recall. 
Studies  of  changes  in  market  valuations 
of  firms  after  recalls  indicate  that  the 
value  of  lost  customer  goodwill,  based 
on  the  decline  of  the  share  price  of 
publicly  traded  stocks  from  recalls  is 
often  as  large  as  the  cost  of  the  recall 
itself  (Ref.  E24).  We  multiplied  the 
direct  cost  of  the  recall  by  two  in  order 
to  include  the  lost  goodwill.  The  result 
is  an  estimated  savings  of  about  $3 
million  per  year. 

We  based  the  estimated  benefits  frtim 
fewer  recalled  products  on  our  recall 
data.  If  there  were  private  recalls  due  to 
contaminated  supplements  that  were 
not  included  in  our  data,  the  benefits 
from  reduced  recalls  may  be 
understated. 

c.  Reduced  hypothetical  search  costs 
as  a  measure  of  the  benefit  from 
increased  assurance  of  quality. 
Consumers  incur  a  cost  if  they  purchase 
products  but  do  not  get  the  quality  of 
product  they  anticipated.  Determining 
the  cost  they  incur  is  difficult,  because 
we  cannot  look  at  the  price  of  poor 
quality  products  and  conclude  that 
consumers  paid  too  much,  even  when 
they  did  not  get  the  quality  they 
anticipated.  We  cannot  disentangle  the 
price  consumers  are  pajring,  fitim  the 
price  they  should  be  pa)ring,  because  we 


assume  consumers  expect  some 
unknown  number  of  their  products  may 
not  meet  then  expectations  but 
purchase  them  anyway.  In  other  words, 
we  caimot  rule  out  the  possibility  that 
the  purchase  price  already  incorporates 
the  expectations  of  consumers  that  some 
products  will  be  "lemons."  Because  we 
cannot  look  into  the  minds  of 
consumers  to  determine  their 
expectations  or  their  willingness  to  pay 
for  these  products,  we  can  only  estimate 
the  benefits  from  more  unifarm  quality 
by  estimating  the  changes  in  behavior 
that  would  occur  if  consumers  were 
aware  of  the  change  in  quaUty  brought 
about  by  the  proposed  rule.  In  other 
words,  we  assume  that  if  the  quality 
attributes  of  dietary  supplements  were 
observable,  then  consumers  would 
spend  time  searching  for  those 
attributes,  as  they  do  for  other  goods. 
We  measured  this  benefit  as  a  reduction 
in  the  hypothetical  search  costs  for 
product  quality,  meaning  the  identity, 
quality,  purity,  strength,  and 
composition  claimed  on  the  label. 

The  hypothetical  measure  of  quality 
starts  i)y  assuming  the  existence  of  a 
baseline  amount  of  search  necessitated 
by  the  existence  of  poor  manufacturing 
practices.  Our  hypothetical  consumers 
must  search  for  products  made  with 
good  manufacturing  practices,  because 
they  cannot  take  such  practices  for 
granted  when  purchasing  dietary 
supplements.  Although  the  search  we 
use  as  a  measure  of  the  benefits  from 
improved  quality  is  hypothetical,  the  • 
values  we  use  in  estimating  our  search 
model  are  based  on  data  and  inferences 
about  real  searches  for  other  products. 

To  get  the  products  they  want,  people 
search  across  the  range  of  market 
alternatives.  Several  recent  articles  have 
noted  the  large  variation  in  product 
quality  for  different  goods  and  services 
(Refs.  E25,  E26,  and  E27).  Searching 
takes  time  and  resources  that  could  be 
used  for  other  purposes,  so  a  regulation 
that  reduces  search  provides  measurable 
benefits  to  consumers.  To  reduce  the 
effort  devoted  to  searching,  consumers 
of  dietary  supplements  should  therefore 
be  willing  to  pay  some  amount.  We  lack, 
however,  a  measure  of  what  they  would 
be  willing  to  pay,  partly  because  some 
consumers  may  not  know  that  dietary 
supplements  may  contain  more  or  less 
(or  something  not  even  expected)  of 
what  they  think  they  are  buying.  Indeed, 
if  consumers  of  dietary  supplements 
could  determine  the  quality  of  these 
products  by  merely  examining  the 
product  or  the  label,  the  market  alone 
would  be  sufficient  to  ensure  that  firms 
responded  to  consumer  preferences  for 
product  quahty.  Consumers  would 
search  for  those  brands  that  are  more 
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likely  to  have  the  desired  quality,  and 
manufacturers  would  most  likely  adopt 
sufficient  quality  controls  to  satisfy 
consumer  preferences.  The  market 
response  is  weak  now  because  only 
some  consumers  know  that  product 
quality  problems  exist,  and  even  these 
consumers  must  rely  on  imperfect 
information.  If  there  were  uniform 
quality  control  practices  throughout  the 
industry  that  ensured  against  product 
quality  defects,  consumers  would  not 
have  to  search,  for  the  products  that  they 
believe  are  free  from  contamination  or 
have  the  identity,  purity,  strength, 
quality,  and  composition  they  want. 
Consumers  could  more  reasonably 
assume  that  all  products  are  free  from 
contamination  and  have  the  identity, 
purity,  strength,  quality,  and 
composition  stated  on  the  label. 

We  faced  the  problem  of  trying  to 
measure  what  people  would  pay  for 
more  uniform  products  quality  if  they 
knew  that  manufactiuing  quality 
requirements  did  not  already  exist.  To 
estimate  what  people  would  pay,  we 
start  with  the  hypothetical  behavior  of 
people  aware  of  the  lack  of  uniform 
product  quality;  we  call  these 
hypothetical  people  the  "sophisticated 
consumers." 

Sophisticated  consumers  spend  time 
searching  for  signals  about  the  quality  of 
dietary  supplements.  The  proposed 
CGMP  regulations  would  reduce  the 
amount  of  search  (by  some  uncertain 
amount)  carried  out  by  these  consumers. 
The  benefits  of  the  rule,  however,  would 
not  be  confined  to  sophisticated 
consumers.  We  also  expect  "naive 
consumers"  to  enjoy  the  benefits.  Naive 
consiuners  would  incur  the  costs  of 
additional  search  once  the  correct  or 
adverse  information  about  quality  is 
available,  suffer  from  worry  or  an  illness 
from  taking  poor  quality  products,  or 
incur  the  cost  of  paying  for  products 
that  do  not  meet  their  needs  (Ref.  E28). 
Once  good  practices  are  in  place  they 
would  avoid  these  costs.  Naive 
consumers  are  those  who  fail  to  search 
for  quality  or  search  little  not  because 
they  do  not  care  but  because  they  do  not 
know  that  quality  varies  as  much  as  it 
does.  In  other  words,  they  lack  the 
information  that  problems  exist;  if  they 
know  about  the  problems,  they  would 
search  or  be  willing  to  pay  more  to 
ensure  that  supplements  they  consume 
meet  minimum  quality  standards. 
Although  these  naive  consumers  may 
not  change  their  behavior  in  response  to 
the  proposed  CGMP  regulation,  they 
would  nonetheless  enjoy  the  benefits. 
The  naive  consumers,  of  course,  also 
represent  real  consumers  of  dietary 
supplements.  The  total  benefits  of  the 
quality  standards  part  of  the  proposed 


rule  will  be  the  impUcit  value  of  the 
gain  in  product  quality  enjoyed  by  all 
consiuners. 

The  problem  is  to  measiue  that  gain 
based  on  hypothetical  searches.  We 
needed  to  use  data  from  searches  in 
other  markets,  because  we  foimd  no 
information  on  direct  or  indirect 
searching  for  minimum  dietary 
supplement  quality  standards.  For  the 
sophisticated  consiuner,  we  assumed 
that  the  value  of  search  time  should  be 
approximately  the  same  as  the 
willingness  to  pay  for  an  attribute  of  the 
good.  Sophisticated  consumers  will 
hypothetically  search  until  the  expected 
benefit  of  continued  searching  is  less 
than  the  expected  cost  of  continued 
searching.  The  total  cost  of  search  time 
will,  on  average,  be  no  more  than  the 
expected  cost  of  the  additional  quality 
desired.  Search  time  includes  the  time 
spent:  Reading  product  labels  and  other 
literature  about  the  product,  comparing 
one  product  with  other  products, 
examining  the  product  itself  (sometimes 
carefully),  thinking  about  the  product, 
and  second  guessing  final  decisions.  It 
might  also  include  the  time  actually 
shopping  for  the  product:  Finding  die 
locations  where  the  product  is  sold,  ^ 
driving  Jhere  and  back,  waiting  in 
checkout  lines,  and  walking  up  and 
down  the  aisles. 

We  used  information  on  shopping 
times  for  a  range  of  products  to  derive 
an  estimate  for  the  hypothetical  search 
time  for  dietary  supplements.  We 
assumed  that  some  fraction  of  shopping 
time  is  pure  search  time,  although  we 
also  recognize  that  search  time  includes 
more  than  the  search  for  product 
quality.  Some  search  time,  for  example, 
is  for  price,  efficacy,  and  other 
attributes.  The  reduction  in  search  time 
for  the  sophisticated  consumer  would 
therefore  be  at  most  a  fraction  of  total 
search  time  for  dietary  supplements. 
The  measure  of  time  saved  then  is: 
Reduced  search  time  due  to  CGMP 
regulation  =  shopping  time  x 
fraction  of  shopping  time  spent 
searching  x  fraction  of  search  time 
associated  with  searches  for  quality 
X  fraction  of  search  time  associated 
with  searches  for  quality  that  would 
be  eliminated  if  CGMP  rule 
guaranteed  minimum  quality. 

We  took  the  estimated  reduction  in 
hypothetical  search  time  for  the 
sophisticated  consumer  and  applied  it 
to  all  consumers  to  get  an  estimate  of 
the  implicit  benefits  of  establishing 
minimum  quality  standards.  This 
estimated  saving  in  hypothetical  search 
time  is  not  a  forecast  of  reduced 
shopping  time;  it  is  a  proxy  measure  of 
the  benefit  from  reduced  variance  and 


improved  mean  product  quality.  We 
anticipate  little  or  no  change  in 
aggregate  shopping  time  for  dietary 
supplements. 

We  converted  the  time  measure  into 
a  monetary  measure  by  multiplying  the 
time  reduction  for  sophisticated 
consumers  by  the  average  wage  rate. 
The  benefits  measure  reduced  search 
time  associated  with  improved  quality 
assurance: 

Quality  assurance  benefits  =  reduction 
I         in  search  time  (in  hours  per  year) 
per  sophisticated  consumer  x 
average  wage  rate  per  hour  x  total 
number  of  consumers. 
The  shopping  time  model  is  an  indirect 
approach  to  measuring  benefits  in  a 
market  with  asymmetric  information;  it 
is  not  a  prediction  about  how  shopping 
behavior  will  change  in  that  market 
Indeed,  we  believe  that  most  of  the 
beneficiaries  of  this  part  of  the  rule  will 
never  recognize  that  they  are 
beneficiaries. 

Standardization  imposes  miniTniiin 
requirements  on  manufacturing,  which 
in  turn  should  reduce  the  variance  of 
product  quality.  The  reduction  in 
product  quality  variation  should  reduce 
the  amount  of  information  sophisticated 
consumers  need  to  acquire  before 
purchasing  dietary  supplements  (Ref. 
E29).  People  need  not  rely  as  much  on 
such  indicators  as  brand  names,  price, 
place  of  purchase,  articles  in  consumer 
magazines,  or  advertising  to  determine 
the  likelihood  that  dietary  supplements 
meet  minimum  quality  standards. 

Although  no  studies  deal  with  dietary 
supplements  directly,  the  literature  on 
consumer  search  for  other  commodities 
provides  insights  that  increase  our 
understanding  of  the  search  costs  for 
supplements  (Refs.  E30  and  E31). 
Ehincan  and  Olshavsky  (Ref.  E32) 
surveyed  buyers  of  television  sets  and 
found  that  88  percent  of  respondents 
performed  some  type  of  search  activity 
before  purchase.  In  a  study  (Ref.  ESS)  of 
consumer  search  for  microwave  ovens, 
the  average  buyer  of  a  new  microwave 
oven  was  willing  to  search  for  four 
alternative  products.  Search  for 
groceries  has  been  characterized  as  a 
two-stage  process  (Ref.  E34).  First, 
people  engage  in  prestore  activities, 
such  as  reading  advertisements,  writing 
shopping  lists,  clipping  coupons,  and 
comparing  stores.  Second,  people 
engage  in  search  activities  at  the  store, 
including  price  and  product  comparison 
and  search  for  items  with  coupons.  Most 
people  devote  time  to  search  activities 
for  all  but  the  most  routine  purchases. 

To  estimate  the  reduction  in 
hypothetical  search  costs  from  the 
proposed  rule,  we  started  with  estimates 


Federal  Register / Vol.  68,  No.  49 /Thursday,  March  13,  2003 / Proposed  Rules 12235 


of  the  time  consumers  spend  in  search 
for  groceries  and  other  household 
purchases  (including  durable  goods). 
We  assumed  that  the  search  time  for 
these  products  was  r^ated  to  shopping 
time.  Because  search  costs  include  the 
costs  of  evaluating  magazine  articles  or 
brochures,  the  costs  of  obtaining  a 
friend's  advice,  and  the  costs  of  instore 
product  comparisons,  our  estimates  will 
not  correspond  precisely  to  the  actual 
costs  of  search  for  these  products  (Ref. 
ESS).  We  believe,  however,  that  the 
measure  will  be  a  reasonable 
approximation.  Although  search  time 
often  takes  place  outside  of  measured 
shopping  time,  measuring  search  time 
as  some  proportion  of  total  shopping 
time  should  generate  a  plausible  if  not 
a  precise  estimate. 

We  generated  three  models  of  search 
time  for  dietary  supplements,  based  on 
three  separate  studies  of  shopping  time: 

•  Drugstore. 

•  Use  of  Time. 


•  Grocery  Store. 

We  used  three  models  based  on 
different  assumptions  because  using  a 
range  of  studies  reduced  the  likelihood 
of  systematic  bias  in  our  analysis. 

The  drug  store  model.  The  drug  store 
study  recorded  the  amount  of  time 
people  spent  looking  at  an  item  on  the 
sheii  before  making  a  purchase  (Ref.  , 
ES6).  Customers,  on  average,  spent  S.75 
minutes  studying  a  product  before 
purchasing  it.  Although  there  are 
quality  standards  in  place  for  over-the- 
counter  drugs  and  not  for  dietary 
supplements,  we  assumed  that  this 
represented  a  measure  of  the  amount  of 
time  the  sophisticated  consumer  might 
spend  searching  for  a  product  with  the 
desired  quality. 

The  use  of  time  model.  The 
Americans'  Use  of  Time  Project  (Ref. 
E37)  used  time  diaries  to  study  how 
adults  spent  all  of  their  time.  The  study 
collected  data  from  over  3,500  adults  on 
use  of  time.  Data  from  these  time  diaries 


reveal  that  adult  Americans  spent  about 
364  minutes  per  week  shopping  for 
personal  consumption  items,  such  as 
groceries  and  other  household  products. 

The  grocery  store  model.  In  the 
grocery  store  study,  hidden  observers 
tracked  and  recorded  shopping  time  in 
the  store  (Ref.  E38).  The  study  found 
that  people  on  average  spent  about  21 
minutes  shopping  in  the  grocery  store. 
By  combining  estimated  time  per  trip 
with  the  Food  Marketing  Institute's  (Ref. 
ElO)  finding  that  consumers  average 
about  2.2  grocery  shopping  trips  per 
week,  we  generated  an  estimate  of 
search  time  for  all  grocery  store 
purchases  of  46.2  (=  2.2  x  21)  minutes 
per  week. 

For  each  of  the  models,  we  needed  to 
make  assumptions  to  convert  shopping 
time  for  other  commodities  into  search 
time  for  dietary  supplements.  Table  1 1 
of  this  document  shows  the 
assumptions  and  information  used  in 
each  model. 


Table  11.— Three  Models  of  Search  Time:  Assumptions  Used  in  Simulations 


Variable 


Value  or  distribution 


Source  and  notes 


Search  time  in  minutes  per  item  

Number  of  products  per  person  per  year 

Average  wage  rate  ,.. 

Population 

Fraction  of  search  time  devoted  to  searching 
for  quality. 


Drug  Store  Model 

3.75  

6.57  

$15.65  per  hour,  or  $0.26  per  minute  

273  million ■ 

0.2  (based  on  uniform  distribution,  0.1  to  0.3) 


Ref.  E30. 
Ref.  E4. 
Ref.  E42. 
Ref.  El 9. 

Based  on   number 
search  for. 


of  attritMJtes  cxxisumers 


Use  of  Time  Model 


Weekly  shopping  time  for  all  items  in  minutes  .. 

Fraction  percent  of  budget  spent  on  supple- 
ments. 

Average  wage  rate  

Adult  population 

Ratio  of  search  time  to  stiopping  time  

Fraction  of  search  time  devoted  to  searching 
for  quality. 

Potential  reduction  in  search  time  attributable  to 
CGMP  regulations. 


34g  , 

$15.5  billioni/$6,250  billion  

$15.65  per  hour,  or  $0.26  per  minute  

205  million 

0.7  (based  on  uniform  distribution,  0.4  to  1 .0) 
0.2  (based  on  uniform  distribution  0.1  to  3.0) 

33%  most  likely  (could  be  between  15  and 
50%). 


Ref. 
Ref. 


E37. 

E4  and  E19. 


Ref.  E42. 

Ref.  El 9. 

Based  on  descriptkxis  of  shopper  betiavior. 

Based  on  number  of  attributes  cortsumers 
search  for. 

Based  on  likelihood  of  problem  and  likelihood 
that  search  will  decline  proportionally,  and 
the  expert  opinion  of  pharmacists. 


Grocery  Store  Model 


Weekly  shopping  time  for  groceries  in  minutes 
Ratk)  of  supplement  expenditures  to  grocery 

expenditures. 

Average  wage  rate  

Adult  population 

Ratio  of  search  time  to  stK>pping  time  

Fraction  of  search  time  devoted  to  searching 

for  quality. 
Potential  reduction  in  search  time  attributable  to 

CGMP  regulations. 


46.2  

$15.5  billk)n/$710  billion  

$15.65  per  hour,  or  $0.26  per  minute  

205  million 

0.7  (based  on  uniform  distribution,  0.4  to  1 .0) 
0.2  (t>ased  on  uniform  distributkm,  0.1  to  0.3) 

33%  most  likely  (couW  be  between  1%  and 
50%). 


Ref.  E38. 
Ref.  E38. 

Refs.  E4  and  El  9. 

Ref.  El 9. 

Based  on  descriptions  of  shopper  Ijehavior. 

Based  on  tt>e  number  of  attritjutes  that  con- 
sumers search  for. 

Based  on  likelihood  of  problem,  the  likelihood 
that  search  will  decline  proportionally,  and 
tt>e  expert  opinkm  of  pharmacists. 


The  drug  store  data  generated  a  direct 
estimate  of  search  time.  In  the  drug  store 
model  we  assumed  that  the  time  spent 
standing  in  frtint  of  the  drug  product 


could  be  used  to  estimate  the'  time 
searching  for  dietary  supplements.  We 
then  used  data  on  the  number  of 
products  purchased  per  person  and  the 


total  U.S.  population  to  generate  an 
estimate  of  annual  search  time  for 
dietary  supplements. 
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To  estimate  the  time  spent  searching 
for  supplements  from  the  use-of-time 
study,  we  assumed  that  the  share  of  all 
shopping  time  devoted  to  supplements 
would  be  proportional  to  the  share  of  a 
consumer's  budget  spent  on 
supplements.  We  recognize  that  it  could 
well  be  higher  if  supplements  require 
more  search  than  the  average 
commodity.  According  to  an  industry 
source  and  FDA  projections,  consumers 
spent  about  $15.5  billion  on  dietary 
supplements  in  1999  (see  table  5  of  this 
document).  Consumers  spent  about 
$6,250  billion  on  all  personal 
consumption  in  1999,  which  means  that 
dietary  supplements  accounted  for 
about  0.24  percent  of  those 
expenditures.  Personal  consumption 
expenditures  included  in  this  estimate 
are  food,  alcoholic  beverages, 
housekeeping  supplies  (such  as  laundry 
and  postage),  household  furnishings  and 
equipment  (such  as  furniture  and 
appliances),  apparel  (includes 
footwear),  personal  care  products  and 
services,  reading  materials,  tobacco 
products,  and  smoking  supplies.  Annual 
shopping  time  per  person  for  dietary 
supplements  would  therefore  be  about 
44.6  minutes  per  year  (=  ($15.5  billion/ 
$6,250  billion)  x  346  minutes  per  week 
X  52  weeks).  We  converted  shopping 
time  to  search  time  by  assuming  that 
search  time  equaled  40  to  100  percent 
of  shopping  time.  Total  search  time 
equaled  search  time  per  adult 
multiplied  by  205  million  adults.  We 
assumed  that  all  adults  would  perform 
search,  although  we  recognize  that  not 
all  adults  consume  dietary  supplements 
and  not  all  search  is  conducted  by 
adults.  Children  might  search  for  these 
products  also.  The  opportunity  cost  for 
children,  as  measured  by  their  wage  rate 
is  much  less  than  for  adults,  so  we 
assiuned  their  search  time  could  be 
ignored.  We  used  the  total  adult 
population  rather  than  just  the  adult 
consumers  of  dietary  supplements, 
because  the  shopping  time  studies  are 
for  all  adults. 

We  estimated  search  time  in  the 
grocery  store  model  with  assumptions 
similar  to  those  in  the  use-of-time 
model.  We  assumed  that  the  ratio  of 
search  time  for  supplements  to  search 
time  for  groceries  would  equal  the  ratio 
of  expenditures  on  supplements  to 
expenditures  on  groceries.  Estimates 
hom  the  1998  Consiuner  Expenditure 
Survey  (Ref.  E39)  (adjusted  for  changes 
in  prices  between  1998  and  1999)  reveal 
that  consiuners  spent  approximately 
$710  billion  on  grocery  store  purchases 
in  1999.  Grocery  store  purchases 
included  food,  alcoholic  beverages, 
housekeeping  supplies,  personal  care 


products,  tobacco  products,  and 
smoking  supplies.  Annual  shopping 
time  per  person  for  dietary  supplements 
would  therefore  be  about  52.5  minutes 
per  year  (=  ($15.5  billiony$710  billion) 
X  46.2  minutes  per  week  x  52  weeks). 
We  again  converted  shopping  time  to 
search  time  by  assuming  that  search 
time  equaled  40  to  100  percent  of 
shopping  time.  Like  the  estimate  from 
the  use  of  time  model,  this  value  was 
then  multiplied  by  205  million  adults. 

We  used  these  three  models  based  on 
different  assumptions  because  we 
wanted  to  explore  a  range  of  studies  to 
avoid  systematic  bias  in  our  analysis. 
We  recognize  that  the  three  estimated 
annual  search  times  for  dietary 
supplements  do  not  represent  the  search 
for  quality  alone.  Consumers  search  for 
a  variety  of  features;  only  part  of  every 
search  will  be  devoted  to  quality.  We 
assumed  that  10  to  30  percent  of  pure 
search  time  involves  quality  searches. 
Estimating  the  impact  of  CGMP 
regulations  on  consumers'  search  time  is 
difficult,  since  no  previous  studies  have 
analyzed  the  changes  in  search  time 
following  the  adoption  of  CGMP 
regulations  or  from  increases  in  product 
quality  standardization.  However,  a 
consistent  finding  from  the  literature  is 
that  search  time  should  decline 
following  a  decrease  in  the  variation  in 
product  quality  (Refs.  E35  and  E40}.  In 
the  absence  of  previous  empirical 
studies,  we  assumed  that  the  proposed 
rule  would  reduce  the  hypothetical 
search  time  for  quality  "the  search  time 
of  sophisticated  consiuners"  by  1  to  50 
percent,  with  33  percent  the  most  likely 
value.  A  survey  of  pharmacists  reported 
their  belief  that  30  percent  of  their 
customers  place  manufacturing  quality 
as  a  top  priority  in  selecting  one  herbal 
over  another  (Ref.  E41).  We  also  used 
evidence  from  product  tests  that 
indicated  that  up  to  33  percent  of 
products  were  missing  key  ingredients 
or  contained  unwanted  ingredients    . 
(Refs.  E25,  E26,  and  E27).  If  the 
proposed  rule  guarantees  that  products 
will  contain  what  the  label  claims,  then 
perhaps  search  time  for  quality  will 
decline  by  that  percentage. 

To  estimate  the  value  of  the  possible 
reduction  in  searching  for  quality,  we 
multiplied  our  estimated  time  saving  by 
the  average  wage  rate,  which  is  an 
estimate  of  the  value  of  time.  The 
average  hourly  wage  rate  for  U.S. 
workers  was  $15.65.'  We  ran  computer 
simulations  of  all  three  models.  The 


results  for  the  three  models  are  shown 
in  table  1 1  of  this  document. 

d.  Other  benefits.  The  proposed 
regulation  could  also  reduce  the  total 
time  and  effort  that  all  covered 
establishments  expend  to  monitor 
ingredient  suppliers  and  holders  of  their 
products.  Because  all  ingredients  and 
holders  would  be  subject  to  the  same 
uniform  minimum  requirements, 
variation  in  their  practices  would 
decline,  so  firm  monitoring  of  upstream 
and  downstream  vendors  could  decline. 

The  provision  that  requires 
establishments  to  maintain  complaints 
files  would  allow  a  manufacturer  to 
more  readily  be  able  to  identify  a 
product  that  causes  a  significant  or 
unreasonable  risk  of  illness  or  injury. 
The  manufacturer  can  then  take 
necessary  steps  to  prevent  any 
additional  adverse  health  impact.  We 
have  attempted  to  quantify  this  benefit 
for  preventing  catastrophic  events,  but 
not  for  reducing  smaller  risks.  FDA 
adverse  event  reports,  however,  imply 
that  many  such  small  events  occur,  and 
the  proposed  rule  could  prevent  some  of 
them  (Ref.  E15). 

In  addition,  if  the  same  adverse  events 
show  up  in  complaints  received  by 
different  firms  selling  products  with  the 
same  or  similar  manufactiiring 
problems,  no  one  firm  selling  such 
products  may  recognize  the  need  to 
investigate  the  complaints  especially  if 
the  risk  is  relatively  low.  Because  we 
would  have  access  to  complaint  files, 
our  review  would  be  more  likely  than 
any  individual  firm's  review  to  identify 
the  need  to  investigate  the  complaint 
because  of  a  reasonable  possibility  of  a 
relationship  between  the  maniifacturing 
process  of  a  dietary  supplement  and  the 
adverse  event. 

e.  Total  measured  benefits.  The  total 
measured  benefits  from  the  proposed 
rule  are  the  simi  of  the  value  of  health 
benefits,  the  value  of  the  reduced 
number  of  product  recalls,  and  the 
reduction  in  hypothetical  search  costs. 
Table  13  of  this  document  shows  the 
total  benefits. 

Table  12.— Three  Models  to 
Estimated  Search  Cost  Savings 


Table  13.— Summary  of  Annual 
Benefits 


Benefits 

Mean 
(in  millions) 

Fewer  illnesses  (from  table 

8) 

Fewer  illnesses  (from  table 

10)  

Fewer  product  recalls  (from 
tatjie  9)               

$39 

66 

3 

Reduced  consumer  seaicli 
ffrom  table  121       

109 

Total  benefits 

218 

'Personnel  Employment.  Hours,  and  Earnings. 
Series  ID:  EES005 10006  Seasonally  Adjusted, 
Industry:  Goods-producing  Data  Type:  Average 
hourly  earnings  of  production  workers. 
Employment  Cost  Index,  Bureau  of  Labor  Statistics. 


Baseline  model 

Cost  savings 
(in  (pinions) 

Drug  store  model 

$108 

Use  of  time  rrKxlel  

101 

Grocery  store  model 

119 

Average  of  three  baselirw 
nfHXJeis 

109 

7.  Costs 

The  same  changes  in  practices  that 
produce  benefits  also  have  costs,  the 
opportunity  costs  of  not  doing  what 
consumers  and  manufactiu^rs  are  now 
doing.  The  proposed  regulation  would 
require  dietary  supplement 
establishments  to  adopt  some  new 
practices  in  order  to  manufacture, 
package,  and  hold  their  products.  The 
costs  incurred  for  those  who  choose  to 
comply  will  be  for  personnel,  grounds 
and  physical  plant,  equipment  and 
instrumentation  controls,  quality 
control  and  laboratory  operations, 
production  and  process  controls, 
handling  consumer  complaints,  and 
holding.  In  some  cases,  establishments 
would  need  to  make  capital 
improvements  to  the  physical  plant,  add 
or  replace  equipment  or  controls, 
perform  additional  maintenance,  keep 
records,  carry  out  tests,  or  execute  a 
variety  of  additional  tasks  that  they  may 
not  have  previously  performed.  We 
estimated  the  additional  costs  of 
production  associated  with  the 
proposed  rule  and  the  leading 
regulatory  options,  using  the  survey 
(Ref.  E2)  to  estimate  baseline 
manufacturing  practices. 

a.  Description  of  the  costs.  To  estimate 
costs  for  the  dietary  supplement 
industry,  we  initially  divided  the 
industry  into  four  product  categories 
and  three  size  categories.  Because  the 
survey  showed  that  there  were  only  a 
few  establishments  in  some  categories, 
we  consolidated  the  size  and  product 
into  three  size  categories.  The  size 
categories  were: 

•  Very  small  (fewer  than  20 
employees). 

•  Small  (20  to  499  employees). 

•  Large  (500  or  more). 
Although  this  consolidation  glosses 

over  the  important  differences  across 
products,  the  purpose  is  to  estimate  the 
broad  average  costs  of  the  rule. 

For  each  category,  we  constructed  a 
cost  model  that  included  every 
provision  of  the  CGMP  regulations  that 


the  proposed  rule  requires  or 
recommends.  We  then  attached  a  cost  to 
each  provision  that  had  an  activity 
associated  with  it.  Most  provisions  did 
not  have  costs  attached  to  them,  mainly 
because  they  were  either  descriptive  or 
the  costs  were  included  elsewhere.  For 
the  rule  as  a  whole,  we  estimated  the 
margined,  or  additional  costs  for  over  70 
provisions  of  the  proposed  rule. 

We  expressed  the  cost  as  cost  per 
unit,  with  the  imit  being  either  the 
establishment,  the  number  of 
employees,  or  the  aimual  number  of 
batches  produced.  The  costs  of  this 
proposed  rule  included  the  following 
general  activities:  Sanitation, 
production  and  process  controls, 
holding  and  distributing,  and  consiuner 
complaints. 

b.  Costs  of  general  activities,  i. 
Sanitation.  Sanitation  includes  both 
one-time  capital  improvements  and 
ongoing  efforts.  Some  provisions  of  the 
proposed  regulation  may  require 
establishments  to  perform  one-time 
capital  improvements  to  their  physical 
plant  facihties. 

The  proposed  regulation  would  also 
require,  if  not  already  in  place,  physical 
plant  owners  to  install  new  or 
additional  plimibing  systems  to  carry 
additional  water  or  sewage,  additional 
toilet  or  hand  washing  facilities, 
additional  facilities  for  trash  disposal,  or 
new  signs  to  instruct  employees.  The 
proposed  regulations  might  also  require 
establishments  to  add  space  in  order  to 
keep  equipment  and  materials  farther 
apart,  which  will  help  to  prevent 
contamination  or  mixups.  Other 
possible  capital  expenditures  (among 
many  other  possible  requirements) 
include: 

•  Replacing  floors,  walls,  or  ceilings 
with  smooth,  hard  surfaces; 

•  Changing  fixtures,  ducts,  or  pipes 
that  might  be  a  source  of  contamination 
by  dripping  or  condensation; 

•  Adopting  ventilation  control 
systems  including  filters,  fans,  or  other 
air-blowing  equipment  to  prevent  odors 

or  vapors; 

•  Additional  lighting  to  ensure  that 
equipment,  contact  surfaces,  or  other 
areas  where  supplements  are  examined, 
processed,  or  held  can  be  adequately 
seen. 

Sanitation  also  requires  that 
equipment  utensils  must  be  of  suitable 
design,  construction,  and  workmanship 
to  enable  them  to  be  adequately  cleaned 
and  maintained.  To  meet  this 
requirement,  some  establishments  may 
need  to  provide  additional  maintenance 
or  additional  cleaning  and  sanitation  for 
their  equipment  and  utensils.  Also, 
freezers  and  cold  storage  compartments 
used  to  slow  or  arrest  the  growth  of 


microorganisms  must  be  fitted  with 
thermometers  to  accurately  show  the 
temperature  within  the  compartments. 
Instnunents  and  devices  used  in 
manufacturing  must  be  accurate, 
adequately  maintained,  and  adequate  in 
number.  To  meet  this  requirement 
establishments  might  have  to  purchase 
new  equipment,  replace  old  equipment, 
or  provide  additional  maintenance  to 
existing  equipment. 

ii.  Production  and  process  controls. 
Production  and  process  controls  are  the 
main  preventive  mechanism  to  ensure 
the  identity,  purity,  quality,  strength, 
and  composition  in  the  proposed  rule. ' 
EstabUshments  must  implement  a 
system  of  production  and  process 
controls  that  covers  all  stages  of 
processing,  from  the  receipt  and 
acceptance  of  components,  dietary 
ingredients,  dietary  supplements, 
packaging,  and  lahels  through  the 
release  for  distribution  and  holding  of 
the  dietary  ingredients  and  dietary 
supplements.  Establishments  must 
identify  points,  steps,  or  stages  in  the 
manufacturing  process  where  control  is 
necessary  to  prevent  adulteration. 
Establishments  must  also  establish 
specifications  for  the  identity,  quality, 
purity,  strength,  and  composition  of 
components,  dietary  ingredients,  or 
dietary  suppleoien^.  Establishments 
must  monitor  the  points,  steps,  or  stages 
in  the  batch  production,  as  specified  in 
the  master  manufacturing  record,  where 
control  is  necessary  to  prevent 
adulteration.  Establishments  must 
establish  specifications  for  packaging  to 
ensure  that  containers  or  closures  that 
come  into  contact  with  dietary 
ingredients  or  dietary  supplements  are 
not  reactive  or  absorptive  and  are 
composed  of  substances  that  are  safe  for 
use  in  or  on  food. 

EstabUshments  that  have  not  already 
done  so  must  establish  a  quality  control 
xmit  with  one  or  more  individuals  that 
have  with  the  authority  and 
responsibiUty  to  review  the  results  of 
monitoring,  make  decisions  on  the 
disposition  of  materials,  and  identify 
whether  actions  taken  to  correct  any 
deviations  are  appropriate.  The  quality 
control  operation  must  ensure  that 
components,  dietary  ingredients,  and 
dietary  supplements  conform  to 
specifications. 

iii.  HoWuig  and  distributing. 
Establishments  must  hold  and  distribute 
dietary  ingredients  and  dietary 
supplements  imder  appropriate 
conditions  of  temperature,  humidity, 
and  light  so  that  the  identity,  quality,, 
purity,  strength,  and  composition  of  the 
dietary  ingredients  and  dietary 
supplements  ace  not  affected. 
EstabUshments  must  also  identify  and 
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hold  components,  in-process  materials, 
and  dietary  supplements  under 
conditions  that  will  protect  them  against 
mixups  and  physical,  chemical,  and 
microbial  contamination.  Packaging 
materials  must  also  be  protected  against 
deterioration.  Establishments  that  do 
not  now  perform  these  requirements 
and  the  other  provisions  associated  with 
holding  will  incur  a  compliance  cost. 

iv.  Consumer  complaints.  The  quality 
control  unit  must  review  all  consiuner 
complaints  involving  the  failure  of  a 
dietary  supplement  to  meet  any  of  its 
specihcations,  or  the  failure  to  meet  any 
other  requirements  imder  proposed  part 
111,  including  those  specifications  and 
other  requirements  that,  if  not  met,  may 
result  in  possible  illness  or  injury.  In 
addition,  the  quality  control  unit  must 
investigate  such  a  consumer  complaint 
where  there  is  a  reasonable  possibiUty 
of  a  relationship  between  the 
consumption  of  a  dietary  supplement 
and  an  adverse  event.  The  complaint 
and  report  of  the  investigation  results 
should  be  reported  to  FDA  when  there 
is  a  possibility  of  a  serious  adverse 
event. 

c.  Major  costs  by  type  of  activity. 
Within  these  four  categories  (sanitation, 
production  and  process  controls, 
holding  and  distributing,  consumer 
complaints),  the  major  costs  of  the 
proposed  rule  are  recordkeeping  (except 
for  sanitation),  capital  costs  for  physical 
plant  and  equipment,  finished  product 
quality  testing  (part  of  production  and 
process  controls  only),  labor  costs  for 
certain  required  tasks,  and  some  other 
costs  that  were  not  easily  classified. 

i.  Recordkeeping.  We  used  a  study  of 
a  medical  device  CGMP  regulation  to 
estimate  the  costs  of  recordkeeping  (Ref. 
E44).  We  request  comments  on  the 
applicabihty  of  a  study  of  the  medical 
device  CGMP's  to  dietary  supplements. 

The  compliance  cost  of  recordkeeping 
is  the  siun  of  both  the  initial  design  and 
printing  of  the  recordkeeping 
documents  and  the  reciuring  costs  of 
maintaining  the  records.  The  cost  of 
training  personnel  to  use  mandatory 
records  is  a  recurring  cost  that  depends 
on  how  frequently  records  are  modified, 
the  frequency  of  personnel  turnover, 
and  how  complicated  the  tasks  are  that 
are  being  recorded.  The  recurring  costs 


are  measured  by  the  workers'  wage  rate, 
which  we  assumed  is  $15.65  per  hour 
based  on  the  average  manufactiuing 
wage,  multiplied  by  the  expected  labor 
hours  necessary  to  perform  a  written  or 
electronic  record  and  the  time  necessary 
for  management  to  review  the  records  to 
see  the  actions  are  documented 
accurately.  For  electronic  records,  the 
recurring  time  is  the  time  necessary  to 
ensure  that  the  equipment  is  serviced 
and  maintained  properly. 

ii.  Capita]  costs  for  physical  plant  and 
equipment.  We  estimated  capital  costs 
for  physical  plant  redesign  at  $50  per 
square  foot  (Ref.  E45).  For 
establishments  with  inadequate 
facihties,  we  assiuned  that  between  0 
and  20  percent  of  the  physical  plant 
would  have  to  be  renovated,  with  10 
percent  the  most  likely.  For  equipment 
costs,  we  assiuned  that  very  small 
establishments  would  on  average  spend 
0  to  $1,000,  with  $100  the  most  likely 
amount.  Small  establishments  would 
bear  costs  3  times  that  of  very  small 
establishments,  which  is  the  ratio  of  the 
size  of  the  physical  plants  of  small 
establishments  to  the  size  of  the 
physical  plants  of  very  small 
establishments.  We  assumed  that  large 
establishments  woidd  bear  (if  necessary) 
costs  20  times  that  of  very  small 
establishments,  which  is  the  ratio  of  the 
size  of  the  physical  plants  of  large 
establishments  to  the  size  of  the 
physical  plants  of  very  small 
establishments.  In  other  words,  we 
assumed  capital  costs  for  physical  plant 
and  equipment  would  be  proportional 
to  facility  size,  as  measured  in  square 
feet. 

iii.  Testing.  Establishments  that  do 
not  already  conduct  the  required 
product  quality  tests  of  each  batch  of 
dietary  ingredients  or  dietary 
supplement  produced  would  incur  the 
cost  for  those  tests.  Under  the  option  for 
more  restrictive  CGMP  rules,  each  lot  of 
components  would  also  be  tested.  The 
costs  per  establishment  depend  on  both 
the  niunber  of  tests  and  the  costs  per 
test.  We  did  not  estimate  the  cost  of 
developing  new,  validated  tests 
methods  because  we  lacked  information 
about  the  costs  for  this  requirement  and 
the  number  of  such  tests  that  need  to  be 
developed.  We  ask  for  comments  on  the 


costs  to  develop  tests,  for  the  number  of 
tests  and  the  costs  for  performing  each 
test  to  comply  with  this  requirement. 

•  Number  of  tests:  Model.  To  estimate 
the  costs  of  testing,  we  first  estimated 
the  niunber  and  costs  of  individual 
tests,  without  adjusting  for  the  amoimt 
of  testing  akeady  being  done.  In  this 
section  we  show  how  we  estimated  the 
likely  number  of  required  tests, 
unadjusted  for  current  voluntary  testing. 
For  a  representative  manufacturer,  the 
annual  number  of  tests  would  be  the 
number  of  new  tests  per  batch 
multiplied  by  the  number  of  batches 
produced  in  a  year. 

The  proposed  rule  requires  only  tests 
for  identity,  purity,  quality,  strength, 
and  composition  of  the  final  product. 
The  option  for  stricter  CGMP 
regulations  would  also  require  tests  of 
components.  Estimating  the  number  of 
component  tests  per  batch  is 
complicated,  because  component  tests 
are  made  on  the  shipment  lots,  rather 
than  on  the  parts  of  the  lots  that  actually 
go  into  the  final  product.  For  example, 
if  a  lot  of  some  ingredient  is  used  in  6 
batches  of  final  products,  it  would 
probably  be  tested  only  once. 

The  establishment  itself  may  test  the 
shipment  lots,  and  during  inprocess 
stages  for  identity,  piuity,  quality, 
strength,  and  composition,  unless  final 
product  testing  is  done. 

The  number  of  component  tests  per 
batch  of  final  product  would  equal  the 
number  of  tests  per  component, 
multiplied  by  the  number  of 
components  per  batch,  divided  by  the 
batches  per  shipment  lot  (to  account  for 
the  production  of  multiple  batches  of 
dietary  supplements  frtim  single  lots  of 
components). 

The  option  for  stricter  CGMP 
regulations  options  would  also  require 
some  inprocess  tests  upon  receipt.  The 
number  of  inprocess  tests  per  batch  is 
the  same  as  the  number  of  potential 
inprocess  product  defects.  The 
estimated  niunber  of  inprocess  tests 
coimts  only  tests  for  defects  that  can 
occur  during  production,  not  tests  for 
the  defects  of  dietary  ingredients  and 
components  supplied  to  the  producer. 

We  used  the  following  formulas  to 
estimate  the  number  of  tests: 


Component  test  per  batch  =   ^milj  xR  )  +  ^  |;(Uk  xR^)  |x(S/B) 
Inprocess  quality  tests  per  batch  =  X  "(^i  ^  '^i ) 


Quality  tests  per  batch  of  final  product 
=  max  (m  x  (l/z),  1) 


Where: 

Ij  =  jth  listed  ingredient; 


m  =  number  of  ingredients  per  batch; 
Rj  s  required  tests  for  iiigredient  j; 


Uk  =  kth  unlisted  component  (an 

inactive  substance); 
n  =  number  of  xuilisted  components  per 

batch; 
Rk  =  required  tests  for  xuilisted 

component  k; 
S  =  number  of  shipments  (or  lots)  of 

ingredients  and  unlisted 

components; 
B  =  number  of  batches  produced; 
Hi  =  1th  inprocess  potential  defects; 
Ri  =  required  inprocess  tests  per  batch 

for  potential  defect  Hi; 
o  =  number  of  potential  inprocess 

defects  per  batch; 
z  =  niunber  of  ingredients  identified  per 

quality  test. 

•  Niunber  of  tests:  Evidence  and 
distributions.  The  quantity  and  quahty 
of  evidence  on  the  variables  used  to 
estimate  the  number  of  required  tests 
varies  greatly.  In  this  section,  we 
explain  the  evidence  and  assumptions 
we  used  to  construct  the  formulas  for 
the  number  of  tests. 

•  Niunber  of  ingredients.  We  based 
our  measure  of  the  number  of  dietary 
ingredients  per  product  on  a  sample  of 
almost  3,000  dietary  supplement  labels 
(Ref.  E46).  Although  some  dietary 
ingredients  may  be  missing  from  the 
labels  and  some  listed  dietary 
ingredients  may  be  missing  from  the 
products,  the  ingredient  list  represents 
the  best  evidence  we  are  likely  to  have 
on  what  dietary  ingredients  are  used  in 
dietary  supplements. 

•  Number  of  ingredients  per  batch. 
According  to  the  sample  of  listed 
ingredients  (Ref.  E46).  Vitamin  and 
mineral  products  contain  about  13  Hsted 
ingredients.  Other  dietary  supplements, 
mainly  herbals,  contain  about  four. 

•  Number  of  tests  per  ingredient  lot. 
The  option  for  more  restrictive  CGMP 
regulations  would  require  that  virtually 
all  dietary  ingredients  be  tested  for 
identity  and  defects  at  some  stage 
between  harvesting  the  raw  product  and 
the  beginning  of  the  production  of  the 
final  product.  We  assumed  one  identity 
test  per  ingredient  lot.  The  number  of 
tests  for  defects  depends  on  the  number 
of  possible  defects,  which  can  include: 
Filth;  Microbial  pathogens;  Chemical 
hazards,  including  pesticides;  Insects; 
Physical  hazards,  such  as  metals; 
Natural  toxins,  such  as  aflatoxin;  and' 
Inadequate  purity,  quality,  strength,  or 
composition. 

The  number  of  potential  defects  is 
potentially  unlimited.  As  a  practical 
inavimiim,  however,  few  products 
would  have  more  than  five  potential 
defects.  In  the  calculation  of  ingredient 
testing  costs  (part  of  the  option  for  more 
restrictive  CGMP  regulations),  we 
assumed  that  the  average  number  of 


tests  per  listed  dietary  ingredient  would 
be  between  one  and  six:  One  identity 
test  for  identity,  purity,  strength, 
quality,  and  composition  and  zero  to 
five  tests  for  defects. 

•  Number  of  unlisted  components. 
Dietary  supplements  are  manufactured 
using  solvents,  binders,  and  lubricants 
that  may  not  show  up  in  the  final 
product.  An  industry  source  (Ref.  E47) 
says  that  four  to  six  unlisted 
components  are  typical  per  product, 
although  fewer  are  certainly  possible. 
The  minimum  number  is  zero.  We 
assumed  that  the  number  of  unlisted 
components  would  be  zero  to  six,  with 
four  the  most  likely. 

•  Number  of  tests  per  unhsted 
components.  The  unlisted  components 
tend  to  be  manufactured  products,  such, 
as  solvents.  Therefore,  one  identity  test 
would  likely  be  sufficient. 

•  Number  of  shipmepts  (or  lots)  of 
ingredients  and  unlisted  components. 
We  have  no  direct  evidence  on  the 
number  of  shipment  lots  of  dietary 
ingredients  and  components.  We  also 
have  no  evidence  on  the  number  of 
shipments  per  lot  or  on  the  niunber  of 
shipments  per  batch.  The  increasing  use 
of  just-in-time  inventory  practices 
indicates  that  one  shipment  lot  of         ^ 
components  per  batch  may  be  the  rule 
for  some  products  and  some  producers. 
It  is  costly  and  difficult  to  store 
ingredients  for  an  extended  time,  so 
estabUshments  tend  to  buy  more  and 
smaller  lots  of  components  rather  than 

a  few  large  lots  and  storing  them  in  bulk 
over  an  extended  period  (Ref.  E48). 
Crude  botanical  and  other  ingredients 
are  inherenUy  unstable  and  may  lose 
their  quality  in  even  a  short  time  unless 
costly  temperature,  humidity,  and  light 
controls  are  in  place  (Ref.  E49).  We  also 
know,  however,  that  some  dietary 
ingredient  suppliers  produce  large 
amounts  and  then  ship  out  smaller 
packages.  For  dietary  supplements 
produced  using  part  of  a  large 
production  run  of  a  dietary  ingredient, 
the  number  of  batches  per  lot  could  be 
large.  Also,  some  producers  buy  a  single 
shipment  lot  of  a  raw  material  and  use 
it  in  many  batches.  We  assume  that  as 
many  as  12  batches  per  shipment  lot  of 
dietary  ingredient  is  a  plausible 
maximum.  In  the  cost  calculation,  we 
assumed  that  1  was  minimum  and  12 
the  maximum  number  of  batches 
produced  per  lot,  with  6.5  the  average. 
•  Numoer  of  batches  produced.  We 
have  survey  results  (Ref.  E2)  on  the 
number  of  batches  produced  per 
estabUshment.  According  to  the  survey, 
very  small  establishments  produce  an 
average  of  223  batches  per  year,  small 
establishments  produce  an  average  of 
554  batches  per  year,  and  large 


establishments  produce  an  average  of 
309  batches  per  year. 

•  Inprocess  potential  defects. 
Inprocess  defects  involve  many  of  the 
same  potential  defects  that  can  occur  in 
components.  The  more  restrictive  CGMP 
option  requires  inprocess  tests  at  all 
points  where  contamination  or  other 
defects  can  occur.  Filth,  chemicals, 
microbial  pathogens,  physical  objects, 
and  insects  can  be  introduced  into  the 
product  during  manufacturing.  In 
addition,  purity,  quality,  strength,  and 
composition  can  be  compromised. 

•  Number  of  potential  inprocess 
defects.  Some  processes  may  have  no 
control  points,  steps,  or  stages  that 
involve  the  potential  for  defects.  If 
certain  manufacturing  processes  in  the 
production  of  a  dietary  supplement  can- 
be  carried  out  without  being  subject  to 
potential  defects,  no  inprocess  tests 
would  be  required  for  those  processes. 
We  therefore  assumed  that  zero 
inprocess  tests  would  be  the  lower 
bound  requirement.  For  the  upper 
bound,  we  assumed  that  no  products 
would  have  more  than  five  potential 
control  points  or  steps  that  could  lead 
to  defects.  We  believe  that  most 
production  processes  will  have  fewer 
than  5  control  points,  so  we  assumed  an 
average  of  2.5  control  points  requiring 
inprocess  tests  for  defects. 

•  Number  of  required  inprocess  tests 
per  control  point.  We  assumed  one  test 
per  defect  per  control  point. 

•  Number  of  ingredients  identified 
per  quahty  test.  We  had  no  direct 
evidence  on  the  number  of  identity  tests 
per  final  dietary  supplement.  For  the 
maximum,  we  assumed  that  the  number 
of  tests  would  equal  the  number  of 
ingredients.  The  number  of  ingredients 
identified  per  test  varies  irom  less  than 
one  to  a  very  large  number.  We  assumed 
that  for  vitamins  and  minerals,  the 
minimum  number  of  identity  tests 
would  be  one  and  the  maximum  would 
be  30,  with  2  the  most  likely.  Botanical 
and  herbals  are  less  easily  characterized 
than  vitamins;  so  identifying  large 
numbers  of  ingredients  with  a  single  test 
would  be  highly  unlikely.  We  assumed 
that  one  to  two  ingredients  would  be 
identified  per  test  for  herbal  products.      " 

•  Number  of  final  product  tests  per 
batch.  We  had  no  direct  evidence  on  the 
number  of  quahty  tests  per  final  dietary 
supplement.  After  adjusting  for  the 
possibility'  of  multiple  results  from  a 
single  test,  multiple  ingredients  in 
single  products,  and  the  differing 
number  of  ingredients  in  herbal  and 
vitamin  products,  we  estimated  that  the 
proposed  rule  would  require  about  three 
tests  for  identity,  purity,  quahty, 
strength,  and  composition  for  each 
batch  of  final  product.  These  are  the 
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only  required  tests  in  the  proposed  rule, 
but  establishments  may  choose  to 
perform  inprocess  tests  and  tests  on 
ingredients  in  order  to  prevent  waiting 
until  final  product  testing  to  discover 
defects. 

iv.  Costs  per  test.  We  estimated  the 
costs  per  test  partly  with  published 
prices  of  independent  laboratories  as 
posted  on  the  Internet  (Refs.  E50  and 
E51),  and  partly  from  our  conversations 
with  FDA  and  industry  experts  on 
testing.  We  found  that  testing  costs  vary 
according  to  frequency  and  complexity. 
The  more  frequently  technicians 
perform  tests,  the  lower  are  the  costs  per 
test.  Many  tests  require  sophisticated 
equipment,  such  as  gas  chromatography, 
high  pressure  liquid  chromatography, 
distillation,  extraction,  various 
spectrophotometers,  and  other  types  of 
equipment.  Using  sophisticated 
equipment  requires  trained  personnel. 
Even  simple  physical  or  organoleptic 
testing  requires  training  or  experienced 
personnel.  The  type  of  ingredient, 
compound,  or  product  can  also  affect 
the  cost  because  some  are  easily 
identified  using  routine  or  single  step 
techniques  and  others  require  multiple 
steps  or  complex  techniques,  especially 
if  there  are  similar  products  that  can  be 
mistaken  for  the  products  being 
identified.  The  type  of  defect  tested  for 
affects  the  cost;  some  defects  can  be 
found  visually  if  they  are  found  on  the 
surface,  but  others  are  latent.  Some  tests 
require  multiple  samples  or  multiple 
steps.  In  addition,  tests  require  the 
taking  and  of  samples,  whose  cost  can 
vary. 

We  assumed  that  $20  per  test 
represented  a  plausible  lower  bound. 
This  cost  represents  the  full  cost  of 
carrying  out  a  test,  including  collecting 
and  storing  the  sample,  the  time  for 
training  the  personnel  who  carry  out  the 
test,  and  any  associated  records. 
Although  some  Internet  testing  prices 
for  tests  were  as  high  as  $300,  we 
assumed  that  with  frequent  testing  $150 
would  be  a  more  plausible  upper  boimd 
average  cost.  The  majority  of  listed 


prices  fell  into  the  $20  to  $80  range,  so 
we  selected  $50  (the  midpoint)  as  most 
likely.  The  average  cost  per  test  was 
about  $60.8 

Changing  our  assumption  about  the 
midpoint  of  testing  costs  would  change 
our  estimate  of  the  cost  of  the  rule.  If  the 
cost  of  testing  each  batch  is  actually 
significantly  higher,  then  the  impact  to 
those  firms  that  incur  the  cost  and  to 
society  will  have  been  understated. 

v.  The  number  and  cost  of  tests: 
summary.  We  estimated  the  number  of 
tests  required  of  the  representative 
manufacturer  as  a  weighted  average  of 
the  number  of  tests  required  for 
vitamins  and  minerals  and  the  niunber 
of  tests  required  for  all  other 
supplements  (which  were  mainly  herbal 
products).  We  used  survey  responses  to 
a  question  about  the  establishment's 
primary  line  of  business  for  the  weights 
used  to  compute  the  average  number  of 
tests.  We  dealt  with  multiple  responses 
by  treating  all  nonvitamin  and 
nonmineral  responses  as  other  dietary 
supplements.  The  following  weights,  as 
shown  below,  differed  by  size  of 
manufacturer: 

•  24  percent  of  very  small 
manufacturers  produce  vitamins  and 
minerals;  76  percent  produce  other 
dietary  supplements. 

•  42  percent  of  small  manufacturers 
produce  vitamins  and  minerals;  58 
percent  produce  other  dietary 
supplements. 

•  69  percent  of  large  manufactiu«rs 
produce  vitamins  and  minerals;  31 
percent  produce  other  dietary 
supplements. 

Tne  annual  cost  of  testing  differed  by 
the  size  of  the  firm,  because  the  average 
number  of  batches  produced  differed. 
For  the  option  calling  for  more  strict 
regulation,  the  total  costs  of  testing 
would  be  much  higher  than  in  the 
proposed  rule.  The  unadjusted  total  cost 
of  testing  under  the  more  restrictive 
CGMP  option  would  be: 
$148,000  for  very  small  establishments; 
$415,000  for  small  establishments; 
$263,000  for  large  estabUshments. 


We  estimate  that  the  adjusted  total 
cost  for  testing  for  the  proposed 
regulation  will  be: 

$11,230  for  very  small  establishments; 
$19,907  for  small  establishments; 
$7,626  for  large  establishments. 

We  found  some  corroboration  for 
these  estimates  in  a  comment  on  the 
Advance  Notice  of  Proposed 
Rulemaking  entitled  "Current  Good 
Manufacturing  Practice  in 
Manufacturing,  Packing,  or  Holding 
Dietary  Supplements"  published  in  the 
Federal  Register  of  February  6,  1997  (62 
FR  5699  to  5709).  According  to  the 
comment,  the  cost  of  testing 
components  and  final  products  inhouse 
would  be  at  least  $650  per  batch  plus 
microbiological  tests.  Testing  costs 
could  be  more  if  establishments  sent 
samples  to  independent  laboratories  for 
testing  or  if  they  conducted  extensive 
identity  tests  of  herbal  and  botanical 
products.  If  we  apply  the- $650  to  the 
annual  number  of  batches  per 
establishment,  the  comment  implies 
that  very  small  establishments  would 
perform  $145,000  (223  x  $650)  worth  of 
tests,  small  establishments  would 
perform  $360,000  (554  x  $650)  worth  of 
tests,  and  large  establishments  would 
perform  $200,000  (309  x  $650)  worth  of 
tests.  These  estimates  are  reasonably 
close  to  our  simulation  estimate. 

The  imadjusted  testing  costs  represent 
the  total  requirements  and 
recommendations,  not  the  additional 
costs  that  would  be  inciured  in  response 
to  the  proposed  rule.  Tests  on  incoming 
components  and  inprocess  tests  would 
not  be  required  by  the  proposed  rule. 
Most  establishments  already  conduct 
some  tests,  or  send  samples  out  for 
testing.  We,  therefore,  adjusted  the 
estimated  testing  costs  of  the  proposed 
rule  to  include  only  required  tests  and 
to  account  for  the  testing  costs  currently 
borne  voluntarily  by  manufacturers.  The 
siuvey  results  showed  how  many 
respondents  were  conducting  various 
types  of  tests. 


Table  14.— Values  Used  in  Testing  Cost  Calculations 


Name 


Numt>er  of  dietary  ingredients  per  product  batch 


Value  or  distritxjtion  used 


Vitamins     and      minerals — 13;      All     other 
categories — 4. 


Source 


Sample  from  3,000  dietary  supplement  latwls 
(Ref.  E46^. 


<■  The  average  cost  is  higher  than  the  most  likely 
cost  because  we  modeled  costs  with  a  Beta-Pert 
distribution  that  was  skewed  rightward  (toward 
higher  costs).  The  Beta  distribution  is  part  of  the 
Bernoulli  family  of  distributions  and  is  closely 
related  to  the  Binomial.  The  Binomial  gives  the 
distribution  of  the  number  of  successes  (s)  in  n 
trials  if  the  probability  of  the  success  in  each  trial 


is  p.  The  Beta  shows  the  distribution  of  the  value 
of  p  when  s  successes  occur  in  n  trials.  The  Beta- 
Pert  distribution  is  a  Beta  distribution  that  has  been 
reseated  to  run  between  values  other  than  0  and  1. 
The  Beta-Pert  uses  a  minimum,  maximum,  and 
most  likely  value  to  generate  a  distribution  running 
from  the  minimum  to  the  maximum,  with  a  mean 
equal  to  (minimum  -t-  (4  x  most  likely)  ■¥  maximum)/ 


6.  We  used  the  Beta-Pert  distribution  because  we 
did  not  have  a  representative  sample  to  derive  the 
distribution,  but  we  did  have  enough  information 
to  identify  a  plausible  maximum,  minimum,  and 
most  likely  value.  The  use  of  the  Beta-Pert,  then, 
indicates  that  we  do  not  know  the  shape  of  the 
probability  distribution  of  possible  testing  costs,  but 
we  do  have  limited  data. 


Table  14.— Values  Used  in  Testing  Cost  Calculations— Continued 


Name 


Number  of  identify  tests  per  ingredient  lot 

Number  of  tests  for  defects  per  ingredient  lot  ... 


Numt>er  of  unlisted  components  

Numt)er  of  tests  pet  unlisted  components 


Number  of  stiipments  (Lots)  of  ingredients  and 
unlisted  components. 


Numt)er  of  t)atches  produced 

Number  of  inprocess  potential  detects 

Number  of  inprocess  tests  per  control  point 

Number  of  ingredients  identified  per  identity  test 

Number  of  final  product  tests  per  batcti 

Costs  per  test  


Value  or  distribution  used 


1  Identity  test  per  ingredient  lot 
0  to  5  tests  for  defects 


0  to  6  components;  4  most  likely 

1  identity  test  per  component  


1  to  12  batcties  per  shipment  tot  of  dietary  in- 
gredients. 

Very     small     estal)lishments— 223;      Small 

establishments— 554;  Large— 309. 
0  to  5  potential  control  points;  2.5  average 


Source 


1  test  per  defect  per  control  point 


Vitamins  and  minerals— 1  to  30;  2  most  likely; 

All  other  categories— 1  to  2. 
3  tests  ttatcti  

Beta  per  distribution  skewed  rightward  be- 
tween $20  to  $150;  $50  most  likely;  $60  av- 
erage. 


vi.  Labor  costs.  We  used  the  average 
manufacttuing  wage  of  $15.65  per  hour 
to  estimate  the  cost  of  labor.  We 
assiuned  that  various  tasks  required  by 
the  proposed  rule  would  take  some 
number  of  hoiu^  per  year,  per  batch  of 
product,  or  per  square  foot  of  physical 
plant.  For  example,  we  assiuned  that 
time  spent  on  the  sanitation  of  physical 
plants  is  a  function  of  the  square 
footage.  We  assiuned  1  hour  per  week 
for  very  small  establishments,  3  hours 
per  week  for  small  establishments,  and 
20  hours  per  week  for  large 
establishments.  We  request  comment  or 
data  about  costs,  hours,  and  the  other 
requirements  for  these  proposed 
required  procedures. 

vii.  Other  costs.  The  main  costs  in  this 
category  are  for  pest  and  rodent  control. 
We  consulted  a  commercial  supplier  of 
these  services  for  the  estimated  monthly 
costs,  which  were  $400  to  $600  a  month 
for  very  small  establishments.  $480  to 
$720  for  small  establishments,  and  $700 
to  $1,000  for  large  establishments  (Ref. 
E52).  For  each  size  of  establishment,  we 
selected  the  midpoint  of  the  range  as  the 
most  likely  value. 

d.  Estimating  costs.  We  initially 
gathered  information  and  made 


assumptions  about  the  full  cost  of  a 
provision.  We  then  adjusted  these 
estimates  to  account  for  the  many 
activities  already  being  carried  out,  as 
well  other  activities  that  would  not  have 
to  be  carried  out  by  all  establishments. 
We  used  the  survey  to  estimate  the 
Ukelihood  that  an  establishment  would 
incur  a  cost.  To  get  an  estimate  of  the 
average  cost  of  provision  (adjusted  for 
baseline  activities)  for  each  category,  we 
multiplied  the  average  cost  per 
estabUshment  by  the  probability  that  the 
estabUshment  would  need  to  undertake 
the  expense  (one  minus  the  probabiUty 
that  the  establishment  was  already 
doing  it).  For  each  provision  of  the 
proposed  rule,  the  simulation  carried 
out  the  foUowring  calcnilation: 

Cost  per  unit  of  analysis  for  each 
provision  =  number  of  units  of  analysis 
per  establishment  x  probability  that 
establishment  incurs  cost  x  adjustment 
for  requirement  (yes  or  nol  =  cost  per 
provision  per  establishment 

We  estimated  both  a  setup  cost  (a  one- 
time fixed  cost)  of  the  provision  and  an 
annual  recurring  cost.  The  first-year 
costs  would  be  the  setup  costs  plus  the 
annual  costs.  To  get  the  total  costs  of  the 
rule,  we  multiplied  the  number  of 


Assumption     based    on    discusstons    witti 

industry — FDA  requests  comnf)ents 
Assumption     based     on     discussions     with 

industry — FDA  request  comments. 
Ref.  E47. 
Assumption    based    on    discussskxts    witti 

industry — FDA  requests  comments 
Assumptkxi     based     on     discussions     witti 

industry^-FDA    requests   comments    (Ref. 

E48). 
Ref.  E2. 

Assumptton     based    on    discusstons    with 

industry — FDA  requests  comments. 
Assumption     tased     on     discusstons     with 

irtoustry — FDA  requests  comments. 
Assumption     t>ased     on     discussions     witt> 

industry — FDA  requests  comments 
Assumption     t>ased     on     discusstons     wilfi 

industry — FDA  requests  commerrts. 
Refs.  E50andE51. 


establishments  in  each  size  category 
(from  the  survey)  by  the  average  costs 
per  establishment  in  that  category.  We 
then  adjusted  for  the  estabHshments  that 
did  not  respond  to  the  survey  but  are 
beUeved  to  be  in  the  industry.  Two 
hundred  thirty  eight  establishments 
responded  to  the  survey;  we  estimated 
that  1,566  firms  ar^  in  the  industry.  We 
estimated  costs  with  the  following 
calculation: 

[Number  of  very  small  establishments  x 
costs  per  very  small  establishment) 
+  (Number  of  small  establishments 
X  costs  per  small  estabUshment)  + 
(number  of  large  establishments  x 
costs  per  large  estabUshment)]  x 
adjustment  for  establishments  not 
in  survey 

The  rule  is  complex  and  the  industry  is 
made  up  of  very  different  kinds  of  firms, 
so  cost  estimates  are  averages  with,  in 
some  cases,  large  variances.  The  cost  per 
unit,  number  of  batches  and  eiiiployees, 
and  probability  that  the  establishment 
would  incur  the  cost  all  contain 
uncertainty.  The  values  in  table  15  of 
this  document  are  used  in  the  cost 
estimates,  and  are  generated  from 
multiple  sources. 


Table  15.— Values  Used  in  Cost  Calculations 


Name 


Average  wage  per  tiour 

Average  size  of  establistiments  in  square  feet 

Average  number  of  employees 

Average  annual  numljer  of  t)atcties 


Value  or  distribution  used 


$15.65 


Very  small  =  24,674;  snnall  =  71,354;  large 

596,000. 
Very  small  =  7.6;  small  =  95;  large  =  1,005  .. 
Very  small  =  223;  small  =  554;  large  =  309  .. 


Source 


Emptoyment  Index,  Bureau  of  Labor  Statis- 

ttos. 
Ref.  E2. 

Ref.  E2. 
Ref.  E44. 
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Table  15.— Values  Used  in  Cost  Calculations— Continued 


Name 


Annual  time  recordkeeping  

Personr>el  sanitation  

Sanitation  time  for  physical  plant 

Sanitation  supervisor .*.....• 

Pest  control  setup  costs 


Pest  control  annual  costs 

Renovation  cost 

Minimum  quality  control  unit 

Equipment  replacement  

Setup  costs  for  automatic  equipment 
Annual  costs  for  automatic  equipment 

Sanitation  of  equipment  and  surfaces 


Number  of  dietary  ingredients  per  batcfi,  sup- 
plements ottier  ttuin  vitamins. 

Number  of  dietary  ingredients  per  batch,  sup- 
plements other  ttian  vitamins. 

Cost  per  test 

Holding  products  and  dietary  ingredients:  cap- 
ital requirements. 


Default  probabilities  that  establishments  are  not 
currently  acting  in  accordance  with  a  provi- 
sion. 


Value  or  distribution  used 


1/10  of  setup  time  per  provision 
1  hour  per  week  per  worker  


1  hour  per  week  for  very  small  establish- 
ments; 3  hours  per  week  for  small  estat>- 
lishments;  20  hours  for  physical  plant  per 
week  for  large  establishments. 

Very  small  and  small  establishments  =  1  hour 
per  week;  large  estat)lishments  =  1  hour 

por  WfwvK. 

$1,500  to  $2,000  for  very  small  establish- 
ments; $1,800  to  $2,400  for  small  establish- 
ments; $2,600  to  $3,400  for  large  establish- 
ments. Average  for  each  size  establishment 
was  midpoint  ($1,750,  $2,100,  $3,000). 

$400  to  $600  per  month  for  very  small  estat>- 
lishments;  $480  to  $720  for  small  establish- 
ments; $700  to  $1,000  for  large  establish- 
ments. Average  for  each  size  establishment 
was  the  midpoint  ($500,  $600,  $850). 

$50  per  square  foot;  with  0  to  20  percent  of 
physical  plant  to  be  renovated,  with  10  per- 
cent most  likely. 

1  person  or  1  percent  of  establishment  work 
force. 

For  very  small  establishments,  0  to  $1,000, 
with  $100  most  likely;  small,  0  to  $10,000, 
with  $1,000  most  likely;  large,  0  to 
$100,000  with  $1,000  most  likely. 

$500  for  ftardware,  16  hours  

1  to  2  hours  per  riKxith  for  very  small  and 
snuUI  establishments;  2  to  4  hours  per 
month  for  large  estat}lishments. 

5  hours  per  week  for  very  small  establish- 
ments, 15  hours  per  week  for  small  estat>- 
lishments,  100  hours  per  week  for  large  es- 
tablishments. 

12.8;  standard  deviatkxi  -  15.6 .; 

3.6;  standard  deviation  =  4.8 

$20  to  $150,  with  $50  most  likely 

Setup  cost  for  very  small  0  to  $1,000,  with 
$100  most  likely.  Multiply  by  3  for  small  es- 
tablishments and  by  20  for  large  establish- 
ments. 

For  very  small  establishments,  0.2;  for  small 
establishments,  0.1,  for  large  estatriish- 
ments,  0.01 . 


Source 


Ref.  E44. 

Assumption,  based  on  requirements  of  pro- 
posed rule. 

Assumption,  based  on  differerKe  in  average 
physical  plant  size. 


Assumptton,  base6  on  number  of  workers. 


Ref.  E52. 


Ref.  E52. 


Based  on  construction  costs  and  square  feet. 


Assumptk>n  based  on  requirements  of  pro- 
posed rule. 
Assumptk>n,  based  on  size  of  establishments. 


Software  costs  and  assumptions  about  labor 
hours. 

Assumptkjn  based  on  average  size  of  estab- 
lishments. 

Assumption  based  on  average  sizes  of  estab- 
lishments. 


Ref.  E46. 

Ref.  E46. 

See  text  discussion. 

Based  on  average  sizes  of  establishments. 


Based  on  results  of  survey  for  otfier  practices. 


We  combined  the  costs  per 
establishment  with  the  number  of 
establishments  and  probabilities  from 
the  survey,  and  adjusted  for 
establishments  not  in  the  survey  to 
estimate  the  total  costs  of  the  proposed 


rule.  Table  16  of  this  dociunent    • 
summarizes  the  estimated  total  costs  for 
very  small  establishments,  small 
establishments,  large  establishments, 
and  warehouses.  Table  17  of  this 
document  shows  the  total  costs  for  the 


first  year  and  annually  after  the  first 
year,  assuming  that  the  proposed  rule  is 
phased  in  over  3  years.  Table  18  of  this 
dociiment  shows  the  total  costs  of  the 
proposed  rule  compared  to  the  total 
costs  of  other  options. 


TABLE  16.— Summary  of  Costs  by  Size  of  Establishment 


Very  small  establishments  

Small  establishments  

Large  establishments 

Warehouses  and  other  holders 


Number  of 
estat>lishments 


740 

766 

60 

26,617 


1st  Year  costs 

per 
est£iblishments 


$62,000 

99,000 

83,000 

436 


Annual  costs 

per 
estat>lishments 


$38,000 

61.000 

47.000 

342 


Total  1st 
year  costs 
(in  millions) 


$46 

76 

5 

12 


Total  annual 

costs 
(in  millk>ns) 


$28 

47 

3 

9 


Table  17. 


Estimated  Total  Costs 

[in  mUlionsl. 


Very  small  establishments 

Small  establishments 

L^rge  estatillshments 

Warehouses 

Total 


1st  Year 


0 

0 

5 

12 


17 


2nd  Year 


0 

$76 

3 

9 


88 


3rd  Year 


$46 

47 

3 

9 


105 


4th  Year 
and  after 


$28 

47 

3 

9 


87 


8.  Summary  of  Benefits  and  Costs 

We  estimated  that,  once  it  is  fully 
implemented,  the  measured  annual 
benefits  from  the  proposed  rule  would 
be  $218  million;  measured  annual  costs 
would  be  about  $86  million.  Additional 
but  unmeasured  benefits  should  also  be 
recognized  when  comparing  the  total 
costs  and  benefits.  Table  18  of  this 
document  compares  the  benefits  and 
costs  of  the  proposed  rule  to  the  benefits 
and  costs  of  the  leading  regulatory 
options.  Because  the  phase  in  period, 
complicates  the  comparison  for  the 
early  years,  we  limit  the  comparison  to 
annual  benefits  once  all  establishments 
are  covered. 

Table  18.— Annual  Benfits  and 
"    Costs  of  Regulatory  Options 

[In  millions] 


Regulatory 
optkm 

Annual 
benefits 

Arwiual 
costs 

Proposed  mle  ... 

Fewer  require- 
ments for  vita- 
mins and  min- 
erals   

Stricter  CGMP  .. 

HACCPonly  

Testing  only  (un- 
able to  esti- 
mate)   

High  risk  prod- 
ucts only  (un- 
able to  esti- 
mate)   

$218 

109 

218 

42 

$86 

69 

178 

—      38 

32 

.  -V) 

^  Less  ttian  $86  millkxi. 

Uncertainties  in  the  analysis.  In  this 
section,  we  list  all  ofthe  significant 
assumptions  in  the  analysis,  which  if 
varied,  could  significanUy  change  the 
estimates  of  costs  and  benefits.  Such 
changes  could  have  importance  for  the 
cons^ction  of  any  potential  final  rule. 
Therefore,  we  ask  that  comments 
address  these  aspects  of  the  analysis 
and,  where  possible,  provide  FDA  with 
better  data  to  reduce  the  uncertainty. 
We  estimated  the  benefits  using  indirect 
methods,  which  required  several  key 
assiunptions  that  are  critical  for  our 
estimates.  With  the  «cception  of  the 


recall  benefit,  which  is  based  directly  on 
FDA  recall  records,  each  component  of 
the  estimated  benefits  involves 
assumptions  that  reflect  our  uncertainty. 

Our  basic  assumption  is  that 
manufactiu«rs  lack  market-based 
incentives  to  prevent  hidden  product 
quality  defects.  Our  survey  (Ref.  E2) 
indicated  that  many  firms  do  not  have 
reUable  quality  control  mechanisms  in 
place.  The  survey  was  a  one-time  look 
at  the  manufactiuing  practices  diuing 
the  time  of  the  survey.  If  the  trend  in  the 
market  is  toward  the  adoption  of  the 
controls  that  we  are  proposing  here  in 
the  absence  of  regulation,  then  both  the 
cost  and  benefits  of  the  rule  will  be  less 
than  we  estimate.  If  the  market-based 
trend  is  toward  fewer  controls,  then 
both  the  cost  and  benefits  of  the 
regulation  will  be  greater.  Other  key 
assumptions  are  listed  below: 

The  assiunptions  for  the  health 
benefits  from  reducing  the  niunber  of 
sporadic  illnesses  model  are: 

1.  The  baseline  health  of  consimiers  is 
normal,  not  perfect.  To  estimate  the 
change  in  health  status  from  consuming 
defective  products,  we  assumed  that  the 
baseline  health  of  consvuners  is  normal, 
which  does  not  mean  that  we  assiuned 
that  consumers  have  perfect  health.  We 
recognize  that  Consumers  wrill  already 
have  "background"  health  problems,  by 
which  we  mean  that  many  will  have 
health  problems  uiuelated  to  the 
consumption  of  defective  products.  Our 
assumption  is  that  only  the  change  in 
health  status  is  relevant  for  oiu  analysis. 
If  an  immime-compromised  consumer  is 
made  ill  by  a  defective  product,  e.g., 
gets  lead  poisoning,  the  consumer  might 
in  fact  have  more  difficulty  recovering 
than  an  otherwise  healthy  person. 
However,  we  assume  that  the  change  in 
productivity,  functional  state,  pain  and 
suHeriag,  and  medical  costs  will  be  the 
same,  regardless  of  prior  health  status. 
Accounting  for  confoimding  factors 
would  have  the  effect  of  making  health 
problems  worse  than  we  estimate,  not 
better,  so  oui  estimate  may  be 
understating  the  true  health  benefits. 

2.  The  average  value  of  a  QALY  is 
$630  per  day.  That  value,  $630  per  day. 


is  in  turn  based  on:  (1)  The  value  of  a 
statistical  life  of  $5  million;  (2)  the 
expected  remaining  life  of  consumers  of 
21.84  years  (average),  discounted  frt>m 
36  years;  and,  (3)  the  social  rate  of  tinie 
preference  of  3  percent.  The  estimate  is 
derived  from  workers  in  somewhat  risky 
occupations  who  demand  a  wage 
premium  for  their  additional  risk  of 
fatality.  If  our  estimate  of  the  value  of 
a  statistical  Ufe  of  workers  does  not 
represent  the  value  of  a  statistical  life  of 
consumers  of  dietary  supplements,  then 
oiu  benefits  estimate  will  be  different 
from  the  true  health  benefits  of  the  rule. 
If  consumers  value  their  life  differentiy 
than  workers  or  if  consiuners  place 
different  values  for  different  kinds  of 
hazard-related  deaths  than  do  workers 
for  job-related  safety  hazards,  then  we 
will  have  incorrect  estimates  for  the  true 
health  benefits.  If  we  discount  life 
expectancy  by  7  percent  instead  of  3 
percent,  the  benefits  would  be  much 
higher. 

3.  There  is  one  illness  for  each  recall. 
We  assumed  that  for  each  class  1  and  2 
recalled  product  there  was  only  one 
illness  that  was  reported  to  the  pubUc     , 
health  authority.  For  instance,  if  a 
product  was  recalled  because  the 
defective  product  contained  lead,  we 
assiune  that  a  person  was  made  ill  bom 
lead  poisoning  and  that  was  how  the 
recalled  product  was  discovered,  tf 
there  were  more  illnesses  per  recall  than 
one,  then  our  estimates  of  benefits  will 
be  low.  If  fewer  than  one  illness  per 
recall  occiured  (or  is  likely  to  occur  in 
the  futtu«),  then  our  estimate  of  health 
benefits  will  be  more  than  the  actual 
health  benefits. 

4.  The  assumed  frequency  of  actual 
illnesses  is  100  times  the  frequency  of , 
reported  illnesses.  This  assiunption  is 
based  on  Ref.  El6.  We  recognize  that  the 
factor  of  100,  although  it  has  empirical 
support,  might  be  wrong  and  that  there 
is  likely  to  be  considerable  uncertainty 
about  this  point  estimate.  It  is  widely 
beheved  in  the  public  health 
conununity  that  most  illnesses  are 
underreported  to  pubfic  health 
authorities,  particularly  in  passive 
reporting  systems,  suti  as  the  case  with 


12244 


Federal  Register / Vol.  68,  No.  49 /Thursday,  N4arch  13.  2003 / Proposed  Rules 


Federal  Register / Vol.  68,  No.  49 /Thursday,  March  13,  2003 / Proposed  Rules  12245 


dietary  supplements.  Mild  cases  are  the 
most  underreported.  For  instance, 
victims  rarely  notify  public  health 
authorities  when  they  have  minor 
gastrointestinal  tract  related  illnesses.  It 
is  even  more  rare  to  report  the  likely 
source  of  a  mild  illness.-  It  is  also  widely 
believed  that  severe  illnesses  and  death 
are  reported  much  more  frequently  than 
milder  illnesses,  even  when  the  cause  of 
illness  or  death  is  not  included  in  the 
report.  Although  the  number  of  deaths 
that  are  reported  probably  approach  100 
percent,  the  cause  of  death  from  a 
contaminated  dietary  supplement 
product  might  not  be  reported.  We 
believe  that  using  a  single  composite 
factor — 100 — to  represent  the  total 
number  of  all  unreported  cases, 
including  mild,  severe,  and  death,  does 
not  invalidate  our  assumption.  The 
factor  of  100  represents  an  estimate  of 
the  composite  probability  of  the  full 
range  of  probabilities  for  each  severity 
level  of  an  illness  being  reported. 
Increasing  the  factor  multiplier  from  100 
to  some  number  higher  would  increase 
the  health  benefits,  while  lowering  the 
multiplier  would  decrease  the  health 
benefits.  If  we  assume  that  all  illnesses 
are  reported — there  are  no  unreported 
illnesses  and  no  factor  of  100,  then  the 
health  benefits  from  fewer  sporadic 
illnesses  will  be  less  than  $1  million. 

5.  Introducing  CGMP's  will  reduce  the 
probability  of  a  recall  to  zero.  We 
believe  that  the  proposed  CX^MP's 
creates  the  most  reliable  means  for 
discovering  product  adulteration. 
Indeed,  we  believe  that  it  will,  if  strictly 
used,  cause  the  discovery  of  all 
adulteration.  Therefore,  we  assume  that 
once  an  establishment  fully  adopts  the 
requirements,  there  should  be  no  more 
health  risk  from  adulterated  dietary 
supplements  and  consequently,  no  more 
class  1  and  2  recalls.  This  conclusion 
rests  on  the  assumption  that  there  will 
be  100  percent  compliance  with  this 
regulation.  We  recognize  that  human 
error  is  inescapable.  If  recalls — or  a 
health  risk  from  adulteration — would 
still  exist,  then  we  overstated  the  true 
health  benefits  of  the  regulation. 

The  assiunptions  for  me  health 
benefits  from  lowering  the  likelihood  of 
rare  catastrophic  event  model  are: 

1.  We  assume  that  a  rare  catastrophic 
event  would  occur  every  30  years.  We 
recognize  that  the  occurrence  of  a  single 
event  provides  little  evidence  about 
what  will  happen  in  the  future.  If  the 
event  reported  in  this  analysis  was  in 
foct  a  one-time  occurrence,  then  our 
estimate  of  the  benefits  from  the 
prevention  of  the  catastrophic  health 
event  would  overstate  the  true  benefits, 
which  in  fact  should  be  zero.  There 
would  have  been  no  future  event,  and 


there  would  be  no  benefit  from  adopting 
a  rule  to  avoid  it.  If  a  rare  event  would 
have  happened  more  frequently  than 
our  estimate  of  once  every  30  years, 
then  our  estimate  of  the  benefits  would 
underestimate  the  true  health  benefits. 

2.  Number  of  illnesses  per  rare  event. 
We  based  our  estimate  of  the  health 
impact  from  contaminated  L- 
Tryptophan.  If  the  number  of  illnesses 
from  a  future  rare  event  differed — either 
more  or  less — then  the  health  benefits 
would  differ  frtim  our  estimated 
benefits.  If  a  future  event  would  have 
had  10,000  cases,  not  1,500  cases,  then 
our  estimate  would  understate  the  true 
health  benefits  of  avoiding  such  a  large 
catastrophe. 

The  assumptions  for  fewer  products 
recalled  are: 

1.  The  reported  class  1  and  2  recalls 
that  have  occurred  over  the  last  10  years 
represent  the  number  and  type  of  recalls 
that  would  have  occurred  in  the  future 
but  for  the  implementation  of  this 
regulation,  ff  the  number  or  types  of 
recalls  are  not  representative,  then  we 
over  or  under  estimated  the  benefit  of 
avoiding  recalls.  Avoiding  one  very 
large  recall  could  result  in  significantly 
higher  benefits.  Conversely,  merely 
avoiding  fewer  or  smaller  recalls  would 
result  in  smaller  benefits. 

2.  A  product  recall  causes  sellers  to 
lose  both  goodwill  and  the  value  of  the 
recalled  product  and  lost  goodwill 
equals  the  value  of  the  recalled  product. 
These  two  embedded  assiunptions  have 
empirical  support  frtim  Ref.  E24.  A 
product  recall  adversely  affects  the 
wealth  of  sellers — a  recall  leads  to  lost 
goodwill — by  signaling  to  consumers 
that  products  are  defective.  From 
evaluating  the  declines  in  public  share 
prices  after  product  recalls  in  various 
industries,  the  authors  in  Ref.  E24 
determined  that  the  loss  in  share  price 
is  twice  the  value  of  the  loss  of  the 
actual  value  of  the  product  recalled. 
They  attribute  the  difference  to  lost  firm 
goodwill. 

3.  Full  compliance  with  the  proposed 
CGMP's  will  reduce  the  probability  of  a 
recall  to  zero.  As  in  our  earlier 
assumption  about  the  probability  of 
recalls  after  the  rule  is  adopted, 
consistency  requires  that  if  we  believe 
that  the  rule  will  reliably  cause  the 
discovery  of  adulterated  products  before 
they  are  commercially  available,  there 
should  be  no  more  health  risk  bom 
adulterated  dietary  supplements. 
Consequently,  there  should  be  no  more 
recalls. 

We  developed  the  hypothetical  search 
model  to  estimate  the  implicit  value  to 
consumers  of  better  product  quality 
although  we  lacked  a  model  that  could 
enable  lis  to  directly  estimate  consumer 


preferences  for  dietary  supplement 
quality.  With  the  adoption  of  the 
proposed  rule,  the  standardization  of 
manufacturing  practices  will  reduce 
product  differentiation.  In  a  perfect 
information  market,  the  change  in 
product  differentiation  would  be 
reflected  in  the  change  in  the  price 
differences  between  low  and  high 
quality  products.  In  the  existing  market, 
price  differences  alone  are  an 
inadequate  signal  because  the 
differences  in  product  quality  are 
typically  hidden  from  the  view  of  both 
consumers  and  (though  less  so) 
manufacturers.  In  this  hypothetical 
model,  we  assumed  that  if  there  were 
actually  indicators  of  product  quality  in 
the  market  now,  consumers  would 
spend  a  certain  amount  of  time 
attempting  to  find  a  reasonably  high 
quality  product.  Time  spent  searching  is 
an  economic  cost.  In  fact,  in  markets 
where  quality  is  discernible  prior  to 
purchase,  such  search  does  take  place 
and  it  is  fr°om  those  markets  that  our 
estimates  were  derived.  In  such  a  world 
of  easily  available  product  quality 
signals,  this  regulation,  by  standardizing 
product  quality  at  the  high  end,  would 
reduce  that  search  time.  Our  assumption 
is  that  this  is  a  reasonable  indicator  of 
consumers'  value  for  high  quality 
products.  Further,  we  assume  that  in 
fact  consumers  of  dietary  supplements 
do  wish  to  purchase  high  quality 
products,  as  the  absence  of  quality 
could  mean  either  an  ineffective 
product  or  worse,  illness  or  death.  We 
used  various  assumptions  at  each  step 
in  our  model,  and  the  benefits  change 
when  the  assumptions  change.  The 
assumptions  that  we  used  for  the  search 
model  are: 

1.  Consumers  will  search  until  the 
expected  benefits  of  the  search  equal  the 
expected  cost  of  additional  search.  The 
expected  cost  is  the  value  of  their  time, 
which  we  estimated  is  the  average  wage 
rate  for  manufacturing  workers— $15.65/ 
hour.  If  the  true  wage  rate  is  different, 
the  benefits  of  the  rule  will  be  different. 

2.  The  three  models — drug  store,  use 
of  time  and  grocery  store  models — 
represent  consumers  of  dietary 
supplements.  If  not,  then  we  will  not 
have  estimated  the  true  preferences  of 
consumers.  If  consumers  value  dietary 
supplements  more  highly  than  either 
drugs,  groceries  or  other  uses  of  time, 
and  they  search  more  for  better  quality, 
then  we  understated  the  benefits  of 
product  standardization.  If  consumers 
value  dietary  supplements  less  highly 
than  either  drugs,  they  search  more  for 
better  quality,  then  we  overstated  the 
benefits. 

3.  The  quality  controls  will  reduce 
consumer  search  time  by  approximately 


33  percent.  If  our  estimate  is  not 
representative  of  the  true  average 
reduction,  then  our  estimate  will  be 
wrong. 

4.  "nje  type  and  number  of  consumers 
represent  the  true  value.  If  children,  the 
elderly  or  other  consumers  search  for 
these  products  in  significantly  greater 
amounts  than  average  workers  or  the 
estimated  population,  then  we  may  have 
overstated  the  benefits,  because  their 
foregone  wages  would  be  less  than  that 
of  average  workers. 

In  an  ideal  analysis,  the  benefits  and 
costs  of  each  provision  would  be 
evaluated.  We  were  not  able  to  quantify 
the  benefits  for  each  of  the  provisions  in 
our  analysis  although  we  do  have  fairly 
detailed  estimates  of  the  cost.  We 
request  comments  on  marginal  costs  and 
benefits  of  specific  provisions  in  the 
rule.  Comments  can  be  directed  either  at 
how  well  a  specific  provision  might 
work  to  make  dietary  supplements 
either  safer  or  of  higher  quality,  or  be 
directed  at  the  cost  of  the  provision.  An 
example  of  this  type  of  provision 
follows  for  recordkeeping: 

Benefits  of  Recordkeeping 

Mandatory  recordkeeping  is  intended 
to  help  the  discovery  of  manufacturing 


practices  that  create  defective  products. 
Recordkeeping  ensures  that  preventative 
controls  are  carried  out  for  each  batch 
of  dietary  supplements  produced. 
Records  serve  as  a  checklist  that  quality 
control  personnel  can  consult  to 
monitor  that  necessary  controls  are 
implemented  or  corrective  actions 
taken.  Further,  mandatory 
recordkeeping  provides  an  incentive  for 
manufacturers  to  comply  more  fully 
with  the  provisions  of  the  rule  where 
recordkeeping  is  required.  Knowing  that 
FDA  inspectors  will  examine  records 
and  that  falsifying  them  is  a  criminal 
offense  provides  strong  incentives  to 
keep  thorough  and  accurate  records  that 
the  required  safety  functions  have  been 
performed  adequately  and  in  a  timely 
manner.  Thus,  the  benefits  of 
recordkeeping  are  to  permit  detection  of 
defective  products  and  increase 
compliance  with  the  provisions  for 
which  recordkeeping  is  required.  If,  for 
example:  (1)  The  total  benefits  of  the 
requirements  that  have  recordkeeping 
attached  to  them  were  $50  million  (not 
the  real  value);  (2)  only  half  of  the 
requirements  would  be  met  without 
recordkeeping;  and,  (3)  recordkeeping 
raised  the  compliance  rate  to  100 , 


percent,  then  the  benefits  of 
recordkeeping  would  be  $25  million. 
We  were  not  able  to  quantify  the 
marginal  benefits  of  this  requirement 
with  numbers  like  this.  Comments  are 
requested  for  how  well  records  are 
likely  to  perform  this  function.  We 
estimate  that  the  additional  cost  to 
society  for  the  proposed  new 
recordkeeping  requirement  will  be 
approximately  10  percent  of  the  total 
aimual  cost  of  the  proposed  regulation, 
or  a  little  less  than  $9  million  per  year. 

Further,  we  request  comments  on  all 
of  the  provisions  that  would  be  of  a 
similar  nature  to  this  example. 

The  costs  of  the  rule  depend  on  our 
assumptions  about  the  amount  and  cost 
of  testing.  The  amoxmt  of  testing  is 
highly  uncertain;  we  hav6  tried  to 
model  the  number  of  tests  based  on 
number  of  ingredients  and  types  of  tests. 

We  first  characterized  the  uncertainty 
as  a  probability  distribution.  We  ran 
1 ,000  computer  simulations  to  estimate 
both  benefits  and  costs.  The  simulations 
used  distributions  and  assumptions 
from  tables  8  through  13  of  this 
document  in  place  of  single  estimates. 


Table  19.— Distribution  of  Simulation  Results  for  Annual  Benefits  and  Costs 

[In  fnilllons] 


Annual  benefits 
Annual  costs  .... 


Stti 
Percentile 


$89 
62 


Median 


$198 
80 


Mean 


$218 
86 


95(ti 
Percentie 


$405 
128 


The  computer  simulation  gives  the 
distribution  of  estimated  benefits  and 
costs.  If  the  underlying  distributions 
capture  the  uncertainty  of  the  estimates. 


then  the  results  in  table  19  of  this 
dociunent  give  a  clear  pictuire  of  the 
uncertainty.  Another  way  to  show,the 
uncertainty  is  to  see  how  sensitive  the 

Table  20.— Sensitivity  of  Benefits 

[In  millions] 


results  are  to  plausible  changes  in 
individual  variables.  We  start  with 
benefits. 


Description 


The  proposed  rule  • 

If  reporting  rate  of  Illness  is  0.1  (baseline  is  0.01) 

If  reporting  rate  of  illness  is  0.005  (baseline  is  0.01) 

If  ttte  value  of  a  statistical  life  is  $3  million  (t>aseline  is  $5  million) 

If  ttie  value  of  a  statistical  life  is  $7  million  (tjaseline  is  $5  million)  ..-: 

If  consumer  search  time  per  item  is  1  minute  (tiaseline  is  3.75  minutes) "••• 

If  consumer  search  time  per  Hern  is  5  minutes  (t)aseline  is  3.75  minutes)  

»  consumer  search  time  equals  40  percent  of  shopping  time  (baseline  is  70  percent) 

If  consumer  search  time  is  equal  to  shopping  time  (baseline  is  70  percent)  

If  consumer  search  for  quality  accounts  for  30  percent  of  search  time  (t)aseline  is  20  percent)  

If  consumer  search  time  for  quality  accounts  for  10  percent  of  search  time  (twseline  is  20  percent) 
If  catastrophic  events  are  not  prevented  (baseline  is  $66  million  annual  benefit  from  prevention) 


Estimated  an- 
ruial  t>enefits 


$218 
182 
257 
175 

*259 
137 
250 
166 
2S4 
276 
156 

ise 


We  mainly  looked  at  the  cost  effects  of  changing  assumptions  about  testing  and  consumer  complaints  As  table  21  of 
this  document  shows,  annual  costs  are  quite  sensitive  to  the  assumptions  about  the  average  cost  and  number  of  tests. 
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Table  21.— Sensitivity  of  Costs 

[In  millions] 


Description 


The  proposed  rule  

6  tests  per  batch  (t>asellne  is  3) 

1  test  per  Iwtch  (t>aseline  is  3) 

$100  per  test  (baseline  is  $60) 

1  consumer  complaint  per  20  t)atcties  (baseline  Is  1  per  10) 
1  consumer  complaint  per  5  batct>es  (baseline  is  1  per  10)  . 


Estimated  An- 
nual Costs 


$86 

119 
66 

101 
77 

104 


C.  Initial  Regulatory  Flexibility  Analysis 

1.  Introduction 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  We  find  that 
this  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

2.  Economic  Effects  on  Small  Entities 

a.  Number  of  small  entities  affected. 
The  proposed  regulations  would  affect 
many  small  entities.  Our  classification 
of  establishment  size  is  based  on  the 
Small  Business  Administration's 
definition  for  small,  as  discussed 
previously  in  this  dociunent.  A  small 
business  by  this  definition  is  any 
establishment  with  fewer  than  500 
employees.  For  this  analysis,  we  defined 
very  small  establishments  as 
establishments  with  fewer  than  20 
employees.  Some  small  and  very  small 
establishments  produce  very  large 
revenues  and  would  probably  not  incur 


a  large  decline  in  profitability  from  the 
proposed  CGMP  regulations.  We  lack 
precise  information  about  those 
establishments.  Based  on  the  survey,  we 
estimated  that  830  establishments,  53 
percent  of  the  total  establishments, 
could  be  classified  as  very  small  (under 
20  employees)  and  564  as  small  (20  to 
499  employees),  which  is  36  percent  of 
the  total  establishments. 

We  estimated  that  95  percent  of  all 
holders  (warehouses  and  wholesalers) 
covered  by  this  regulation  are  small 
using  the  Small  Business 
Administration  definition.  The  total 
number  of  holders  likely  to  be  affected 
by  this  regulation  is  26,617  (see  table  4 
of  this  document),  so  the  total  number 
of  holders  that  are  small  would  be 
25,286  (=  0.95  x  26,617). 

The  small  establishments  that  would 
be  affected  by  the  proposed  regulations 
are  those  establishments  that  would 
have  to  perform  the  various  required 
activities,  and  that  would  not  have  done 
so  without  the  regulations.  As  in  the 
preliminary  regulatory  impact  analysis 
(section  VII.B  of  this  document),  we 
determined  our  estimate  of  baseline 
(pre-CGMP)  manufaotiuing  practices 
with  the  survey  of  the  industry  (Ref.  E2). 
The  siuvey  asked  representative 
respondents  to  answer  a  series  of 

Table  22.— Cost  Per  Establishment 


questions,  including  how  many 
employees  they  had  and  what  their 
existing  practices  were.  From  the 
survey,  we  determined  that  small 
establishments  do  not  now  follow  all  of 
the  provisions  of  the  proposed  CGMP 
regulations  now.  Those  that  do  not 
follow  the  proposed  requirements  will 
incur  a  cost  to  do  so. 

b.  Costs  to  small  entities. 
Implementation  costs  vary  across 
establishments  based  on  current 
practices  and  the  t)rpes  of  products 
manufactiued,  packaged,  or  held.  We 
estimated  the  range  of  current  practices 
using  the  survey  of  the  industry.  The 
cost  model  divided  establishments  by 
size,  which  allowed  us  to  estimate  the 
distribution  of  costs  per  establishment 
for  each  size  and  product  class.  Table  22 
of  this  dociunent  shows  the  cost  per 
establishment  for  very  small  and  small 
establishments.  For  comparison,  we 
include  the  estimated  average  cost  per 
large  establishment  and  the  median 
revenues  for  each  size  category.  As  the 
table  shows,  costs  per  establishment  are 
proportionally  higher  for  very  small 
than  for  large  establishments.  The 
table's  most  striking  result  is  that  costs 
are  highest  for  small  (20  to  499 
employees)  establishments. 


Very  small— fewer  ttwn  20  employees;  median  revenue  under  $1  million 

Small — 20  to  499  employees;  median  revenue  $5  to  10  million  

L^rge — 500  or  more  employees;  median  revenue  $20  to  $50  million 


Annual 


$38,000 
61,000 
47,000 


Small 'establishments  that  do  not 
perform  a  substantial  number  of  the 
actions  required  by  the  proposed  CGMP 
regulations  would  bear  relatively  high 
costs  for  compliance  with  the  provisions 
of  this  proposed  rule.  As  shown  in  table 
22  of  this  dociunent,  we  estimated  the 
average  annual  compliance  costs  for  a 
very  small  establishment  to  be  around 
$38,000.  About  one-third  of  those 
establishments  or  about  500  firms  have 
annual  sales  revenues  under  $500,000. 


In  addition,  the  average  annual 
compliance  cost  for  a  small 
establishment  is  around  $61,000.  As  the 
survey  indicated,  about  14  percent  of  - 
establishments  with  20  to  499 
employees  or  about  200  firms  have 
annual  sales  revenues  under  $500,000. 
For  piuposes  of  our  analysis,  we  regard 
firms  with  revenues  of  $500,000  or  less 
to  be  low  revenue  firms.  Although  the 
proposed  rule  would  raise  product 
prices,  the  price  increase  [which  would 


largely  be  determined  by  changes  made 
by  large  establishments)  would  be  much 
smaller  than  the  increase  in  the  average 
costs  of  very  small  producers.  The 
average  burden  to  very  small  low 
revenue  firms,  then,  would  be  at  least  8 
percent  of  their  annual  revenue.  The 
average  burden  to  small  low  revenue 
firms  would  be  at  least  12  percent  of 
annual  revenue.  Establishments  with 
above  average  costs,  and  even 
establishments  with  average  costs. 


would  be  hard  pressed  to  continue  to 
operate.  Therefore,  some  of  these 
establishments,  for  example,  such  as 
those  that  produce  other  products  (foods 
or  pharmaceuticals)  or  are  part  of  firms 
with  more  than  one  estabUshment,  may 
decide  it  is  too  costly  and  either  change 
product  lines  or  go  out  of  business.  If  we 
assume  that  one  half  of  these  firms  have 
sales  revenues  firom  other  products  and 
locations  and  remove  them  firom  the  at- 
risk  group,  we  are  left  with 
approximately  350  very  small  and  small 
establishments  with  less  than  $500,000 
in  revenue.  It  is  possible  that  a  large 
niunber  of  these  350  very  small  and 
small  establishments  would  be  unable 
to  absorb  the  compliance  costs  and  will 
close. 

3.  Regulatory  Options 

a.  Exemptions  for  small  entities.  The 
biuden  on  small  establishments  would 
be  reduced  if  they  were  exempt  firom 
some  provisions  of  the  proposed  rule. 
Most  entities  affected  by  this  proposed 
rule,  however,  are  small.  Exempting 
small  establishments  from  some  or  all  of 
its  provisions  would  be  likely  to  reduce 
benefits. 

b.  Longer  compliance  periods. 
Lengthening  the  compliance  period 
would  provide  regulatory  relief  for 
small  entities.  A  longer  compliance 
period  for  small  entities  would  allow 
additional  time  for  setting  up 
recordkeeping,  making  capital 
improvements  to  the  physical  plant, 
purchasing  new  or  replacement 
equipment,  and  other  one-time 
expenditures.  It  would  also  delay  the 
impact  of  the  annual  costs  of 
compliance.  We  have  given  very  small 
and  small  firms  an  additional  2  years  for 
compliance.  The  proposed  nUe,  then, 
would  be  phased-in  over  3  years,  with 
large  firms  complying  after  1  year,  and 
both  very  small  and  small  firms  after  3 
years.  After  3  years,  the  annual  costs 
would  be  incurred.  The  cost  savings  of 
delay  may  well  be  larger  than  simply 
the  present  value  of  the  delay  because 
very  small  and  small  firms  may  also  be 
able  to  reduce  their  compliance  costs  by 
taking  advantage  of  increases  in 
industry  knowledge  and  experience  in 
implementing  CGMP  regulations.  A 
summary  of  the  cornphance  costs  is 
shown  in  table  22  of  this  dociunent. 

Although  lengthening  the  compfiance 
period  would  provide  some  regulatory 
relief  to  small  entities,  relief  for  these 
provisions  would  also  delay  the  full 
realization  of  the  benefits  of  the 
proposed  rule. 


4.  Description  of  Recordkeeping  and 
Reporting 

The  Regulatory  Flexibility  Act 
requires  a  description  of  the 
recordkeeping  and  recording  required 
for  compliance  with  this  proposed  rule. 
This  proposed  rule  would  require  the 
preparation  of  records.  As  described  in 
the  Preliminary  Regulatory  Impact 
Analysis,  records  must  be  written  or 
electronic  documents  must  be  kept  that 
demonstrate  that  specific  action  or 
actions  occurred  in  the  manufacturing 
process  in  compliance  with  the 
proposed  regulations.  Records  that 
would  be  required  in  this  proposed  rule 
would  demonstrate,  that  corrective 
actions  were  taken,  that  equipment, 
instruments,  and  controls  used  in 
laboratory  operations  and  quahty 
control  were  installed  properly,  and 
calibrated;  that  maintenance  programs 
were  followed;  and  that  the  results  of 
any  testing  meet  the  necessary 
specifications. 

The  compliance  cost  of  recordkeeping 
is  the  sum  of  both  the  initial  design  and 
printing  of  the  recordkeeping 
dociunents  and  the  recurring  costs  of 
maintaining  the  records.  The  cost  of 
training  personnel  to  use  the  new 
documents  is  a  recurring  cost  depending 
on  how  frequently  documents  are 
modified,  how  often  personnel  turn 
over,  and  how  complicated  the  tasks  are 
that  are  being  recorded.  The  recurring 
costs  are  measured  by  the  workers'  wage 
rate  multipUed  by  the  expected  labor 
hours  necessary  to  perform  a  written  or 
electronic  record  and  the  time  necessary 
for  management  to  review  the  records  to 
see  that  actions  are  documented 
accurately.  In  addition,  electronic 
records  necessitate  recurring  time  spent 
ensuring  that  the  equipment  is  serviced 
and  maintained  properly. 

5.  Summary 

The  proposed  CGMP  regulations 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
D.  Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires  cost- 
benefit  and  other  analyses  for  rules  that 
would  cost  more  than  $100  million  in 
a  single  year.  The  current  inflation- 
adjusted  statutory  threshold  is  $112 
million.  The  proposed  rule  qualifies  as 
a  significant  rule  under  the  statute 
because  there  is  a  significant  possibility 
that  the  cost  of  the  rule  will  be  above 
the  threshold.  Most  of  the  requirements 
of  the  Unfunded  Mandates  are  fulfilled 
in  the  Executive  Order  12866  analysis. 
The  requirements  under  the  Unfunded 


Mandates  Act  of  1995  include  assessing 
the  rule's  effects  on  future  costs; 
productivity;  particular  regions, 
communities,  or  industrial  sectors; 
economic  growth;  full  employment;  job 
creation;  and  exports. 

Future  Costs 

The  future  costs  bom  the  rule  include 
the  recurring  costs,  which  reach  their 
long-term  value  in  the  third  year  after 
the  proposed  rule  would  become  final. 
These  costs  would  be  incurred  by  the 
establishments  that  manufacture, 
process,  pack,  transport,  distribute, 
receive,  hold,  or  import  dietary 
ingredients  or  dietary  products. 
Recurring  costs  from  the  regulatory 
requirements  would  be  incurred  in  each 
future  year.  Table  18  of  this  document 
summarizes  the  annual  future  recurring 
costs. 

Particular  Regions,  Communities,  or 
Industrial  Sectors 

The  costs  of  the  rule  will  be  shared 
among  manufacturers,  processors, 
packagers,  transporters,  receivers, 
holders,  and  importers  of  dietary 
ingredients  or  dietary  products  as  well 
as  don^estiq  consumers.  The  higher 
costs  incurred  by  domestic  suppliers  of 
dietary  supplement  products  as  a  result 
of  these  regulations  wrill  mostly  be 
passed  on  to  consumers  in  the  form  of 
higher  prices.  Since  consumer  demand 
for  dietary  supplements  is  price  elastic, 
most  of  the  higher  costs  incurred  by 
suppliers  will  be  passed  on  to 
consumers.  Consequently,  higher 
dietary  supplement  prices  will  reduce 
real  incomes  for  many  consumers. 
However,  the  reduction  in  real  incomes 
is  thought  to  be  more  than  offset  by  the 
benefits  from  these  regulations.  These 
benefits  are  measured  as  an  improved 
•  ability  by  the  FDA  to  respond  to  and 
contain  threats  of  serious  adverse  health 
consequences  from  accidental 
contamination  of  dietary  supplements. 

National  Productivity,  Economic 
Growth,  Job  Creation,  and  Full 
Employment 

Although  this  proposed  regulation  is 
significant,  we  do  not  expect  it  to 
substantially  affect  national 
productivity,  growth,  jobs,  or  full 
employment.  The  total  costs  will  be 
small  relative  to  the  economy,  and  will 
be  offset  by  benefits.  The  improved 
ability  to  respond  to,  and  contain, 
serious  adverse  health  consequences 
means  less  illness  and  fewer  sick  days 
taken  by  employees,  and  lower 
adjustment  costs  by  firms  that  would 
otherwise  need  to  hire  replacement 
employees. 


122^8 Federal  Register /Vol.  68.  No.  49  /  Thursday.  March  13.  2003 /Proposed  Rules 


Federal  Register /Vol.  68,  No.  49 /Thursday,  March  13,  2003  /  Proposed  Rules  12249 


Exports 

This  proposed  rule  would  require 
additional  controls  to  be  kept 
throughout  the  production  and 
distribution  chain  for  the  manufacture 
of  dietary  ingredients  and  dietary 
supplements.  The  additional  control 
costs  would  increase  the  total  costs  of 
production  and  distribution  for  all  of 
the  regulated  products,  including 
products  sold  within  the  U.S.  and  across 
national  borders.  These  increased  costs 
will  be  largely  passed  on  to  consumers 
in  the  form  of  higher  prices,  which  will 
tend  to  reduce  the  quantity  demanded 
of  the  regulated  products.  The  increased 
prices  of  U.S.  exports  could  reduce  the 
.  quantity  of  U.S.  exports  demanded, 
particularly  in  comparison  with  exports 
from  countries  that  do  not  implement 
similar  regulations.  We  expect  this 
effect  to  be  insignificant,  because  under 
the  proposed  rule  the  increases  in  the 
price  of  United  States  exports  (and 
resulting  decreases  in  quantity 
demanded)  would  be  quite  small. 

Vm.  Federalism 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  We 
consulted  with  seven  State  officials  to 
make  a  tentative  determination  about 
whether  this  proposed  rule  would  have 
federalism  implications.  Based  on  this 
consultation,  it  does  not  appear  that  this  ' 
proposed  rule  has  federalism 
implications.  In  addition,  we  sent  a 
letter  on  March  7,  2000,  to  elected  State 
officials  and  their  representative 
organization  to  notify  them  that  our 
unified  agenda  was  published  on 
November  22, 1999,  and  identified  this 
proposed  CGMP  rule  as  a  rule  that 
would  publish  in  the  year  2000.  In  that 
letter,  we  solicited  conunents  on  any 
federalism  implications  that  this 
proposed  rule  may  have.  To  date,  no 
responses  have  been  received  to  our 
solicitation.  After  publishing  this 
proposed  rule,  FDA  will  send  a  letter  to 
elected  State  officials  and  their 
representative  organization  requesting 
consultation  about  any  federalism 
implications.  We  invite  comment  on  our 
tentative  determination  that  this 
proposed  rule  does  not  have  federalism 
implications,  and  therefore,  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

IX.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  [see 
ADDRESSES]  written  or  electronic 


comments  regarding  this  document. ' 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  hard  copies 
of  any  written  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Comments  are  to  be  identified  with  ibe 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
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List  of  Subjects 

21  CFR  Part  111 

Dietary  foods.  Drugs,  Foods, 
Packaging  and  containers. 


21  CFR  Part  112 

Drugs.  Packaging  and  containers. 
Labeling. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  FDA  proposes  to 
amend  21  CFR  chapter  I,  parts  111  and 
112  as  set  forth  below: 

PART  111— CURRENT  GOOD 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING,  PACKING.  OR 
HOLDING  DIETARY  INGREDIENTS 
AND  DIETARY  SUPPLEMENTS 

1.  The  authority  citation  for  part  111 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342.  343.  348. 
371,  374.  381,  393;  42  U.S.C.  264. 

2.  The  part  heading  for  part  111  is 
revised  as  set  forth  above. 

3.  Add  new  subpart  A  to  part  111  to 
read  as  follows: 

Sutifiart  A— General  Provisions 

Sec. 

111.1  Who  is  subject  to  these  regulations? 

111.2  What  are  these  regulations  intended 
to  accompliih? 

111.3  What  definitions  apply  to  this  part? 

111.5  Do  other  statutory  provisions  and 
regulations  apply? 

111.6  Exclusions.  .  . 

Subpart  A— General  Provisions 

§111.1    Who  is  subject  to  tlwM 
regulations? 

You  are  subject  to  the  regulations  in 
this  part  if  you  manufacture,  package,  or 
hold  a  dietary  ingredient  or  dietary 
supplement. 

§111^    What  are  these  regulations 
intended  to  accomplish? 

The  regulations  in  this  part  establish 
the  minimum  current  good 
manufacturing  practices  that  you  must 
use  to  the  extent  that  you  manu&cture, 
package,  or  hold  a  dietary  ingredient  or 
dietary  supplement. 

§111.3    What  definitions  apply  to  this  pert? 

The  definitions  and  interpretations  of 
terms  in  section  201  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
apply  to  such  terms  when  used  in  these 
regulations.  For  the  purpose  of  these 
regulations,  the  following  definitions 
also  apply: 

Actual  yield  means  the  quantity  that 
is  actually  produced  at  any  appropriate 
step  of  manufactiu^  or  packaging  of  a 
particular  dietary  ingredient  or  dietary 
supplement. 

Batch  means  a  specific  quantity  of  a 
dietary  ingredient  or  dietary  supplement 
that  is  intended  to  meet  specifications 
for  identityf^urity,  quality,  strength. 
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and  composition,  and  is  produced 
during  a  specified  time  period  according 
to  a  single  manufacturing  record  during 
the  same  cycle  of  manufacture. 

Batch  number,  lot  number,  or  control 
number  means  any  distinctive  group  of 
letters,  numbers,  or  symbols,  or  any 
combination  of  them,  from  which  the 
complete  history  of  the  manufactiuing, 
packaging,  or  holding  of  a  batch  or  lot 
of  dietary  ingredients  or  dietary 
supplements  can  be  determined. 

Component  means  any  substance 
intended  for  use  in  the  manufacture  of 
a  dietary  ingredient  or  dietary 
supplement  including  those  that  may 
not  appear  in  the  finished  dietary 
ingredient  or  dietary  supplement. 
Component  includes  ingredients  and 
dietary  ingredients  as  described  in 
section  201{ff)  of  the  Act. 

Consumer  complaint  means 
comraunicatidn  that  contains  any  ° 
allegation,  written  or  oral,  expressing 
dissatisfaction  with  the  quality  of  a 
dietary  ingredient  or  a  dietary 
supplement  related  to  good 
manufacturing  practices.  Examples  of 
product  quality  related  to  good 
manufacturing  practices  are:  Foul  odor, 
off  taste,  superpotent,  subpotent,  wrong 
ingredient,  drug  contaminant,  other 
contaminant  (e.g..  bacteria,  pesticide, 
mycotoxin,  glass,  lead),  disintegration 
time,  color  variation,  tablet  size  or  size 
variation,  under-filled  container,  foreign 
material  in  a  dietary  supplement 
container,  improper  packaging,  or 
mislabeling.  For  the  purposes  of  the 
regiilations  in  this  part,  a  consumer 
complaint  about  product  quality  may  or 
may  not  include  concerns  about  a 
possible  hazard  to  health.  However,  a 
consumer  complaint  does  not  include 
an  adverse  event,  illness,  or  injury 
related  to  the  safety  of  a  particular 
dietary  ingredient  independent  of 
whether  the  product  is  produced  under 
good  manufacturing  practices. 

Contact  surface  means  any  surface 
that  contacts  a  component,  dietary 
ingredient,  dietary  supplement,  and 
those  surfaces  from  wbdch  drainage  onto 
the  component,  dietary  ingredient, 
dietary  supplement,  or  onto  surfaces 
that  contact  the  component,  dietary 
ingredient,  or  dietary  supplement 
ordinarily  occurs  during  the  normal 
course  of  operations.  Examples  of 
contact  surfaces  include,  but  are  not 
limited  to,  containers,  utensils,  tables, 
contact  surfaces  of  equipment,  and 
packaging. 

Ingredient  means  any  substance  that 
is  used  in  the  manufactiu'e  of  a  dietary 
ingredient  or  dietary  supplement  that  is 
intended  to  be  present  in  the  finished 
dietary  ingredient  or  dietary 
supplement.  An  ingredient  iadudes.  but 


is  not  necessarily  limited  to,  a  dietary 
ingredient  as  described  in  section 
201(ff)ofthe  Act. 

Inprocess  material  means  any 
material  that  is  fabricated,  compounded, 
blended,  groimd,  extracted,  sifted, 
sterilized,  derived  by  chemical  reaction, 
or  processed  in  any  other  way  for  use 
in  the  manufactiu«  of  a  dietary 
ingredient  or  dietary  supplement. 

Lot  means  a  batch,  or  a  specific 
identified  portion  of  a  batch  intended  to 
have  uniform  identity,  purity,  quality, 
strength,  and  composition;  or.  in  the 
case  of  a  dietary  ingredient  or  dietary 
supplement  produced  by  continuous 
process,  a  specific  identified  amount 
produced  in  a  specified  unit  of  time  or 
quantity  in  a  maimer  that  is  intended  to 
have  uniform  identity,  purity,  quality, 
strength,  and  composition. 

Microorganisms  means  yeasts,  molds, 
bacteria,  viruses,  and  other  similar 
microscopic  organisms  having  public 
health  or  sanitary  concern.  Tfads 
definition  includes,  but  is  not  limited 
to.  species  that: 

(1)  Have  public  health  significance; 

(2)  Could  cause  a  component,  dietary 
ingredient,  or  dietary  supplement  to 
decompose; 

(3)  hidicate  that  the  component, 
dietary  ingredient,  or  dietary 
supplement  is  contaminated  with  filth; 
or 

(4)  Otherwise  may  cause  the 
component,  dietary  ingredient,  or 
dietary  supplement  to  be  adulterated. 

Must  is  used  to  state  mandatory 
requirements. 

Pest  means  any  olijectionable  insects 
or  other  animals  including,  but  not 
limited  to,'  birds,  rodents,  fUes.  mites, 
and  larvae. 

Physical  plant  means  all  or  parts  of  a 
building  or  facility  used  for  or  in 
connection  with  manufactiuing. 
packaging,  or  holding  a  dietary 
ingredient  or  dietary  supplement. 

Quality  control  means  a  planned  and 
systematic  operation  or  procedure  for 
preventing  a  dietary  ingredient  or 
dietary  supplement  from  being 
adulterated. 

Quality  control  unit  means  any  person 
or  group  that  you  designate  to  be 
responsible  for  quality  control 
operations. 

Representative  sample  means  a 
sample  that  consists  of  a  number  of 
units  that  are  drawn  based  on  rational 
criteria,  such  as  random  sampling,  and 
intended  to  ensure  that  the  sample 
acciuately  portrays  the  material  being 
sampled. 

Reprocessing  means  using,  in  the 
manufactiue  of  a  dietary  Ingredient  or  a 
dietary  supplement,  clean, 
unadulterated  components,  dietary 


ingredients,  or  dietary  supplements  that 
have  been  previously  removed  from 
manufactiuing  for  reasons  other  than 
insanitary  conditions  and  that  have 
been  made  suitable  for  use  in  the 
manufecture  of  a  dietary  ingredient  or 
dietary  supplement. 

Sanitize  means  to  adequately  treat 
equipment,  containers,  utensils,  or  any 
other  dietary  product  contact  surface  by 
applying  ciunulative  heat  or  chemicals 
on  cleaned  food  contact  surfaces  that 
when  evaluated  for  efficacy,  yield  a 
reduction  of  5  logs,  which  is  equal  to 
99.999  percent  reduction,  of 
representative  disease  microorganisms 
of  public  health  significance  and 
substantially  reduce  the  numbers  of 
other  undesirable  microorganisms,  but 
without  adversely  affecting  the  product 
or  its  safety  for  the  consumer. 

Theoretical  yield  means  the  quantity 
that  would  be  produced  at  any 
appropriate  step  of  manufactiire  or 
packaging  of  a  particular  dietary 
ingredient  or  dietary  supplement,  based 
upon  the  quantity  of  components  or 
packaging  to  be  used,  in  the  absence  of 
any  loss  or  error  in  actual  production. 

Water  activity  (aw)  is  a  measiue  of  the 
free  moistiue  in  a  component,  dietary 
ingredient,  or  dietary  supplement  and  is 
the  quotient  of  the  water  vapor  pressure 
of  the  substance  divided  by  the  vapor 
pressure  of  pure  water  at  the  same 
temperature. 

We  means  the  United  States  Food  and 
Drug  Administration  (FDA). 

You  means  a  person  who 
manufactiues,  packages,  or  holds 
dietary  ingredients  or  dietary 
supplements. 

§1113    Do  other  statutory  provisions  and 
regulations  apply? 

In  addition  to  the  regulations  in  this 
part,  you  must  comply  with  other 
applicable  statutory  provisions  and 
regulations  under  the  Act  related  to  the 
mamufactiuing,  packaging,  or  holding  of 
dietary  ingredients  or  dietary 
supplements. 

f111.6    Exclusions. 

The  regulations  in  this  part  do  not 
apply  to  a  person  engaged  solely  in 
activities  related  to  the  harvesting, 
storage,  or  distribution  of  raw 
agricultrual  commodities  that  will  be 
incorporated  into  a  dietary  ingredient  or 
dietary  supplement  by  other  persons. 

4.  Add  new  subpart  B  to  part  111  to 
read  as  follows: 

Subpart  B — Personnel 

111.10    What  microbial  contamination  and 

hygiene  requirements  apply? 
111.12     What  personnel  qualificatioil 

requirements  apply? 
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111.13    What  sup>ervisor  requirements 
apply? 

Subpart  B — Personnel 

§111.10    What  microbial  contamination 
and  hygiene  requirements  apply? 

(a)  Microbial  contamination.  You 
must  take  measures  to  exclude  from  any 
operations  any  person  who  might  be  a 
source  of  microbial  contamination  of 
any  material  including  components, 
dietary  ingredients,  dietary 
supplements,  and  contact  surfaces  used 
in  the  manufacture,  packaging,  or 
holding  of  a  dietary  ingredient  or^ 
dietary  supplement.  Such  measiu«s 
include,  but  are  not  limited  to,  the 
following: 

(1)  Excluding  any  person  who,  by 
medical  examination  or  supervisory 
observation,  is  shov\m  to  have,  or 
appears  to  have  an  illness,  opep  lesion, 
or  any  other  abnormal  source  of 
microbial  contamination,  which  may  be 
expected  to  result  in  microbial 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  siufaces,  from  working  in  any 
operations  until  the  condition  is 
corrected;  and 

(2)  Instructing  youi  employees  to 
notify  their  supervisor(s)  if  they  have  or 
if  there  is  a  reasonable  possibility  that 
they  have  a  health  condition  described 
in  paragraph  (a)(1)  of  this  section  that 
could  contaminate  any  components, 
dietary  ingredients,  dietary 
supplements,  or  any  contact  surface. 

(b)  Hygienic  practices.  If  you  work  in 
operations  duiring  which  adulteration  of 
the  component,  dietary  ingredients, 
dietary  supplement,  or  contact  surface 
may  occvu,  you  must  use  hygienic 
practices  to  the  extent  necessary  to 
protect  against  contamination  of 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces.  These 
hygienic  practices  include,  but  are  not 
limited  to: 

(1)  Wearing  outer  garments  in  a 
manner  that  protects  against  the 
contamination  of  components,  dietary 
ingiBdients,  dietary  supplements,  or  any 
contact  surface; 

(2)  Maintaining  adequate  personal 
cleanliness; 

(3)  Washing  hands  thoroughly  (and  . 
sanitizing  if  necessary  to  protect  against 
contamination  with  microorganisms)  in 
an  adequate  hand-washing  facility: 

(i)  Before  starting  work;  and 
(ii)  At  any  time  when  the  hands  may 
have  become  soiled  or  contaminated; 

(4)  Removing  all  unsecvired  jewelry 
and  other  objects  that  might  fall  into 
components,  dietary  ingredients,  dietary 
supplements,  equipment,  or  packaging, 
and  removing  hand  jewelry  that  cannot 


be  adequately  sanitized  diuing  periods 
in  which  components,  dietary 
ingredients,  or  dietary  supplements  are . 
manipulated  by  hand.  If  hand  jewelry 
cannot  be  removed,  it  must  be  covered 
by  material  that  is  maintained  in  an 
intact,  clean,  and  sanitary  condition  and 
that  effectively  protects  against 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  siufaces; 

(5)  Maintaining  gloves  used  in 
handling  components,  dietary 
ingredients,  or  dietary  supplements  in 
an  intact,  clean,  and  sanitaJry  condition. 
The  gloves  must  be  of  an  impermeable 
material; 

(6)  Wearing,  where  appropriate,  in  an 
effective  manner,  hair  nets,  caps,  beard 
covers,  or  other  effective  hair  restraints; 

(7)  Not  storing  clothing  or  other 
personal  belongings  in  areas  where 
components,  dietary  ingredients,  or 
dietary  supplements  or  any  contact 
surfaces  are  exposed  or  where  contact 
surfaces  are  washed; 

(8)  Not  eating  food,  chevnng  gum, 
drinking  beverages  and  using  tobacco 
products  in  areas  where  components, 
dietary  ingredients,  dietary 
supplements,  or  any  contact  surfaces  are 
exposed,  or  where  contact  siufaces  are 
washed;  and 

(9)  Taking  any  other  precautions 
necessary  to  protect  against  the 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  with  microorganisms, 
filth,  or  any  other  extraneous  materials, 
including,  but  not  limited  to, 
perspiration,  hair,  cosmetics,  tobacco, 
chemicals,  and  medicines  applied  to  the 
skin. 

§  1 1 1 .1 2    What  personnel  qualification 
requirements  apply? 

(a)  You  must  have  qualified 
employees  to  manufactiue.  package,  or 
hold  dietary  ingredients  or  dietary 
supplements;  and 

(b)  Each  person  engaged  in 
manufacturing,  packaging,  or  holding 
must  have  the  training  and  experience 
to  perform  the  person's  duties. 

§111.13    What  supervisor  requirements 
apply? 

(a)  You  must  assign  qualified 
personnel  to  supervise  the 
manufacturing,  packaging,  or  holding  of 
dietary  ingaedients  and  dietary 
supplements. 

(b)  You  and  the  supervisors  you  use 
must  be  qualified  by  training  and 
experience  to  supervise. 

5.  Add  new  subpart  C  to  part  111  to 
read  as  follows: 

Subpart  C— Physical  Plant 

Sec. 


111.15    What  sanitation  requirements  apply 

to  your  physical  plant? 
111.20    What  design  and  construction 

requirements  apply  to  your  physical 

plant? 

Sut>part  C — Physical  Plant 

§111.15    What  sanitation  requirements 
apply  to  your  physical  plant? 

(a)  Physical  plant  facilities.  (1)  You 
must  maintain  your  physical  plant  in  a 
clean  and  sanitary  condition;  and 

(2)  You  must  keep  your  physical  plant 
in  repair  sufficient  to  prevent 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces  from 
becoming  contaminated. 

(b)  Cleaning  compounds,  sanitizing 
agents,  and  pesticides.  (1)  You  must  use 
cleaning  compoimds  and  sanitizing 
agents  that  are  free  from  microorganisms 
of  public  health  significance  and  safe 
and  adequate  luider  the  conditions  of 
use. 

(2)  You  must  not  use  or  hold  toxic 
materials  in  a  physical  plant  in  which 
contact  surfaces,  components,  dietary 
ingredients,  or  dietary  supplements  are 
manufactured  or  exposed,  unless  those 
materials  are  necessary: 

(i)  To  maintain  clean  and  sanitary 
conditions; 

(ii)  For  use  in  laboratory  testing 
procedures; 

(iii)  For  maintaining  or  operating  the 
physical  plant  or  equipment;  or 

(iv)  For  use  in  the  plant's  operations. 

(3)  You  must  identify  and  hold  toxic 
cleaning  compoimds,  sanitizing  agents, 
pesticides,  and  pesticide  chemicals  in  a 
manner  that  protects  against 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces. 

(c)  Pest  control.  (1)  You  must  not 
allow  animals  or  pests  in  any  area  of 
your  physical  plant.  Guard  or  guide 
dogs  are  allowed  in  some  areas  of  your 
physical  plant  if  the  presence  of  the 
dogs  vfill  not  result  in  contamination  of  ' 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces; 

(2)  You  must  take  effective  measures 
to  exclude  pests  from  the  physical  plant 
and  to  protect  against  contamination  of 
components,  dietary  ingredients,  dietary 
supplements,  and  contact  surfaces  on 
the  premises  by  pests;  and 

(3)  You  must  not  use  insecticides, 
fumigants,  fungicides,  or  rodenticides, 
unless  you  take  precautions  to  protect 
against  the  contamination  of 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces. 

(d)  Water  supply.  (1)  You  must 
provide  water  that  is  safe  and  of 
adequate  sanitary  quality,  at  suitable 
temperatures,  and  under  pressure  as 
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needed,  in  all  areas  where  water  is 
necessary  for: 

(i)  Manufacturing  dietary  ingredients 
or  dietary  supplements; 

(ii)  Making  ice  that  comes  in  contact 
with  components,  dietary  ingredients, 
dietary  supplements,  or  contact 
surfaces; 

(iii)  Cleaning  any  surface;  and 

(iv)  Employee  bathrooms  and  hand- 
washing facilities. 

(2)  Water  that  contacts  components, 
dietary  ingredients,  dietary 
supplements,  or  any  contact  surface 
must  at  a  minimum  comply  with  the 
National  Primary  Drinking  Water 
regulations  prescribed  by  the 
Environmental  Protection  Agency  under 
40  CFR  part  141  and  any  state  and  local 
government  requirements; 

(3)  You  must  have  documentation  or 
otherwise  be  able  to  show  that  water 
that  contacts  components,  dietary 
ingredients,  dietary  supplements,  or  any 
contact  surface  meets  the  requirements 
in  paragraph  (d)(2)  of  this  section. 

(e)  Plumbing.  The  plumbing  in  your 
physical  plant  must  be  of  an  adequate 
size  and  design  and  be  adequately 
installed  and  maintained  to: 

(1)  Carry  sufficient  amounts  of  water 
to  required  locations  throughout  the 
physical  plant; 

(2)  Properly  convey  sewage  and  liquid 
disposable  waste  from  your  physical 
plant; 

(3)  Avoid  being  a  source  of 
contamination  to  components,  dietary 
ingredients,  dietary  supplements,  water 
supplies,  or  any  contact  surface,  or 
creating  an  unsanitary  condition; 

(4)  Provide  adequate  floor  drainage  in 
all  areas  where  floors  are  subject  to 
flooding-type  cleaning  or  where  normal 
operations  release  or  discharge  water  or 
other  liquid  waste  on  the  floor:  and 

(5)  Not  allow  backflow  from,  or  cross 
connection  between,  piping  systems 
that  discharge  waste  water  or  sewage 
and  piping  systems  that  carry  water 
used  for  manufacturing  dietary 
ingredients  or  dietary  supplements,  for 
cleaning  contact  siufaces,  or  for  use  in 
bathrooms  or  hand-washing  facilities. 

(f)  Sewage  disposal.  You  must  dispose 
of  sewage  into  an  adequate  sewage 
system  or  through  other  adequate 
means. 

(g)  Bathrooms.  You  must  provide  your 
employees  with  adequate,  readily 
accessible  bathrooms.  The  bathrooms 
must  be  kept  clean  and  must  not 
become  a  potential  source  of 
contamination  to  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces.  You  must: 

(1)  Keep  the  bathrooms  in  good  repair 
at  all  times; 

(2)  Provide  self-closing  doors;  and 


(3)  Provide  doors  that  do  not  open 
into  areas  where  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  are  exposed  to  airborne 
contamination  except  where  alternate 
means  have  been  taken  to  protect 
against  contamination  (such  as  double  ' 
doors  or  positive  airflow  systems). 

(h)  Hand-washing  facilities.  You  must 
provide  hand-washing  facilities  that  are 
adequate,  convenient,  and  furnish 
running  water  at  a  suitable  temperature. 
You  must  do  this  by  providing: 

(1)  Hand-washing  and,  where 
appropriate,  hand-sanitizing  facilities  at 
each  location  in  your  physical  plant 
where  good  hygienic  practices  require 
employees  to  wash  or  to  sanitize  or  both 
wash  and  sanitize  their  hands; 

(2)  Effective  hand-cleaning  and 
sanitizing  preparations; 

(3)  Air  driers,  sanitary  towel  service, 
such  as  disposable  paper  towels,  or 
other  suitable  drying  devices; 

(4)  Devices  or  fixtures,  such  as  water 
control  valves,  designed  and 
constructed  to  protect  against 
recontamination  of  clean,  sanitized 
hands; 

(5)  Signs  that  are  easy  to  understand 
and  are  posted  throughout  the  physical 
plant  that  direct  employees  handling 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces  to 
wash  and,  where  appropriate,  to  sanitize 
their  hands  before  they  start  work,  after 
each  absence  from  their  duty  station, 
and  when  their  hands  may  have  become 
soiled  or  contaminated;  and 

(6)  Trash  bins  that  are  constructed 
and  maintained  in  a  manner  to  protect 
against  recontamination  of  hands  and 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  or  any 
contact  surface. 

(i)  Trash  disposal.  You  must  convey, 
store,  and  dispose  of  trash  to: 

(1)  Minimize  the  development  of 
odor; 

(2)  Miniiiiize  the  potential  for  the 
trash  to  attract,  harbor,  or  become  a 
breeding  place  for  pests; 

(3)  Protect  against  contamination  of 
components,  dietary  ingredients,  dietary 
supplements,  any  contact  surface,  water 
supplies,  and  grounds  surrounding  your 
physical  plant;  and 

(4)  Control  hazardous  waste  to 
prevent  contamination  of  components, 
dietary  ingredients,  dietary 
supplements,  and  contact  surfaces. 

(j)  Sanitation  supervisors.  You  must 
assign  one  or  more  employees  to 
supervise  overall  sanitation.  These 
supervisors  must  be  qualified  by 
training  and  experience  to  develop  and 
supervise  sanitation.procedures. 


f  111.20    What  dMign  and  construction 
requirements  apply  to  your  physical  plant? 

Any  physical  plant  you  use  in  the 
manufacture,  packaging,  or  holding  of 
dietary  ingredients  or  dietary 
supplements  must: 

(a)  Be  suitable  in  size,  construction, 
and  design  to  facilitate  maintenance, 
cleaning,  and  sanitizing  operations; 

(b)  Have  adequate  space  for  the 
orderly  placement  of  equipment  and 
holding  materials  as  is  necessary  for 
maintenance,  cleaning,  and  sanitizing 
operations  and  to  prevent 
contamination  and  mixups  of 
components,  dietary  ingredients,  and 
dietary  supplements  during 
manufacturing,  packaging,  or  holding; 

(c)  Permit  the  use  of  proper 
precautions  to  reduce  the  potential  for 
mixups  or  contamination  of 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces,  with 
microorganisms,  chemicals,  filth,  or 
other  extraneous  material.  Your 
physical  plant  must  have  and  you  must 
use  separate  or  defined  areas  of 
adequate  size  or  other  control  systems, 
such  as  computerized  inventory 
controls  or  automated  systems  of 
separation,  to  prevent  contamination 
and  mixups  of  components,  dietary 
ingredients,  and  dietary  supplements 
during  the  follovdng  operations: 

(1)  Receiving,  identifying,  holding, 
and  withholding  from  use,  components, 
dietary  ingredients,  dietary 
supplements,  packaging,  and  labels  that 
will  be  used  in  or  during  the 
manufacturing,  packaging,  or  holding  of 
dietary  ingredients  and  dietary 
supplements: 

(2)  Separating,  as  necessary, 
components,  dietary  ingredients,  dietary 
supplements,  packaging,  and  labels  that 
are  to  be  used  from  components,  dietary 
ingredients,  dietary  supplements, 
packaging,  or  labels  that  are  awaiting 
material  review  and  disposition 
decision,  reprocessing,  or  are  awaiting 
disposal  after  rejection; 

(3)  Separating  the  manufactiu'ing, 
packaging,  and  holding  of  different 
product  types  including,  but  not  limited 
to,  different  types  of  dietary  ingredients, 
dietary  supplements  and  other  foods, 
cosmetics,  and  pharmaceutical 
products; 

(4)  Performing  laboratory  analyses 
and  holding  laboratory  supplies  and        < 
samples; 

(5)  Cleaning  and  sanitizing  contact 
surfaces; 

(6)  Packaging  and  label  operations; 
and 

(7)  Holding  dietary  ingredients  or 
dietary  supplements. 

(d)  Be  designed  and  constructed  in  a 
manner  that  prevents  contamination  of 
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components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces.  The 
design  and  construction  must  include, 
but  not  be  limited  to: 

(1)  Floors,  walls,  and  ceilings  that  are 
of  smooth  and  hard  surfaces  that  can  be 
adequately  cleaned  and  kept  clean  and 
in  good  repair; 

(2)  Fixtures,  ducts,  and  pipes  that  do 
not  contaminate  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  by  dripping  or 
condensate; 

(3)  Adequate  ventilation  or 
environmental  control  equipment  such 
as  air  flow  systems,  including  filters, 
fans,  and  other  air-blowing  equipment, 
that  minimize  odors  and  vapors 
(including  steam  and  noxious  fumes)  in 
areas  where  they  may  contaminate 
components,  dietary  ingredients,  dietary 
supplements,  or  contact  surfaces; 

(4)  Fans  and  other  air-blowing 
equipment  located  and  operated  in  a 
manner  that  minimizes  the  potential  for 
microorganisms  and  particulate  matter 
to  contaminate  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces; 

(5)  Equipment  that  controls 
temperature  and  humidity;  and 

(6)  Aisles  or  working  spaces  between 
equipment  and  walls  that  are  adequately 
unobstructed  and  of  adequate  width  to 
permit  all  persons  to  perform  their 
duties  and  to  protect  against 
contamination  of  components,  dietary 
ingredients,  dietary  supplements,  or 
contact  surfaces  with  clothing  or 
personal  contact. 

(e)  Provide  adequate  light  in: 

(1)  All  areas  where  components, 
dietary  ingredients,  or  dietary 
supplements  are  examined,  processed, 
or  held; 

(2)  All  areas  where  contact  surfaces 
are  cleaned;  and 

(3)  Hand-washing  areas,  dressing  and 
locker  rdoms,  and  bathrooms. 

(f)  Use  safety-type  light  bulbs, 
fixtures,  skylights,  or  other  glass  that  is 
suspended  over  exposed  components, 
dietary  ingredients,  or  dietary 
supplements  in  any  step  of  preparation, 
imless  otherwise  constructed  in  a 
manner  that  will  protect  against 
contamination  of  components,  dietary 
ingredients,  or  dietary  supplements  in 
case  of  glass  breakage. 

(g)  Provide  protection  by  any  effective 
means  against  contamination  of 
components,  dietary  ingredients,  and 
dietary  supplements  in  bulk 
fermentation  vessels,  including 
consideration  of: 

(1)  Use  of  protective  coverings; 

(2)  Placement  in  areas  where  you  can 
eliminate  harborages  for  pests  over  and' 
around  the  vessels; 


(3)  Placement  in  areas  where  you  can 
check  regularly  for  pests,  pest 
infestation,  filth  or  any  other  extraneous 
materials;  and 

(4)  Use  of  skimming  equipment, 
(h)  Use  adequate  screening  or  other 

protection  against  pests,  where 
necessary. 

6.  Add  new  subpart  D  to  part  111  to 
read  as  follows: 

Subpart  D — Equipment  and  Utensils 

Sec. 

111.25    What  requirements  apply  to  the 

equipment  and  utensils  you  use? 
111.30    What  requirements  apply  to 

automatic,  mechanical,  or  electronic 

equipment? 

Subpart  D — Equipment  and  Utensils 

§  1 1 1 .25    What  requirements  apply  to  the 
equipment  and  utensils  you  use? 

(a)(1)  You  must  use  equipment  and 
utensils  that  are  of  appropriate  design, 
construction,  and  workmanship  to 
enable  them  to  be  suitable  for  their 
intended  use  and  to  be  adequately 
cleaned  and  properly  maintained. 
Equipment  and  utensils  include,  but  are 
not  limited  to,  the  following: 

(i)  Equipment  used  to  hold  or  convey; 

(ii)  Equipment  used  to  measure; 

(iii)  Equipment  using  compressed  air 
or  gas; 

(iv)  Equipment  used  to  carry  out 
processes  in  closed  pipes  and  vessels; 
and 

(v)  Equipment  used  in  automatic, 
mechanical,  or  electronic  systems. 

(2)  You  must  use  equipment  and 
utensils  of  appropriate  design  and 
construction  so  that  use  will  not  result 
in  the  contamination  of  components, 
dietary  ingredients,  or  dietary 
supplements  with: 

(i)  Lubricants; 
(ii)  Fuel; 
(iii)  Coolants; 

(iv)  Metal  or  glass  fragments; 
(v)  Filth  or  any  other  extraneous 
material; 
(vi)  Contaminated  water;  or 
(vii)  Any  other  contaminants. 

(3)  All  equipment  and  utensils  you 
use  must  be: 

(i)  Installed  and  maintained  to 
facilitate  cleaning  the  equipment, 
utensils,  and  all  adjacent  spaces; 

(ii)  Corrosion-resistant  if  the 
equipment  or  utensils  contact 
components,  dietary  ingredients,  or 
dietary  supplements; 

(iii)  Made  of  nontoxic  materials; 

(iv)  Designed  and  constructed  to 
withstand  the  environment  of  their 
intended  use,  the  action  of  components, 
dietary  ingredients,  or  dietary 
supplements,  and,  if  applicable, 
cleaning  compounds  and  sanitizing 
agents;  and 


(v)  Maintained  to  protect  components, 
dietary  ingredients,  and  dietary 
supplements  from  being  contaminated 
by  any  source. 

(4)  Equipment  and  utensils  you  use 
must  have  seams  that  are  smoothly 
bonded  or  maintained  to  minimize 
accumulation  of  component,  dietary 
ingredient,  or  dietary  supplement 
particles,  dirt,  filth,  organic  material,  or 
any  other  extraneous  materials  or 
contaminants  to  minimize  the 
opportunity  for  growth  of 
microorganisms . 

(5)  Each  freezer  and  cold  storage 
compartment  you  use  to  hold 
components,  dietary  ingredients,  or 
dietary  supplements: 

(i)  Must  be  fitted  with  an  indicating 
thermometer,  temperature-measuring 
device,  or  temperature-recording  device 
that  shows  the  temperature  accurately 
within  the  compartment;  and 

(ii)  Must  have  an  automatic  device  for 
regulating  temperature  or  an  automatic 
alarm  system  to  indicate  a  significant 
temperature  change.in  a  manual 
operation. 

(6)  Instruments  or  controls  used  in  the 
manufacturing,  packaging,  or  holding  of 
a  dietary  ingredient  or  dietary 
supplement,  including  but  not  limited 
to,  instruments  or  controls  you  use  to 
measure,  regulate,  or  record 
temperatures,  hydrogen  ion 
concentration  (pH),  water  activity,  or 
other  conditions  that  control  or  prevent 
the  growth  of  microorganisms  or  other 
contamination  must  be: 

(i)  Accurate  and  precise; 
(ii)  Adequately  maintained;  and 
(iii)  Adequate  in  number  for  their 
designated  uses! 

(7)  Compressed  air  or  other  gases  you 
introduce  mechanically  into  or  onto  a 

'  component,  dietary  ingredient,  dietary 
supplement,  or  contact  surface  or  that 
you  use  to  clean  any  contact  surface 
must  be  treated  in  such  a  way  that  the 
component,  dietary  ingredient,  dietary 
supplement,  or  contact  siuface  is  not 
contaminated. 

'(b)(1)  You  must  calibrate  instruments 
and  controls  you  use  in  manufacturing 
or  testing  a  component,  dietary 
ingredient,  or  dietary  supplement. 

(2)  You  must  calibrate  before  first  use; 
and 

(i)  As  specified  in  writing  by  the 
manufacturer  of  the  instrument  and 
control,  or 

(ii)  At  routine  intervals  or  as 
otherwise  necessary  to  ensure  the 
accuracy  and  precision  of  the 
instrument  and  control. 

(c)  You  must: 

(1)  Establish  a  written  procediu«  for 
calibrating  instruments  and  controls  you 
use  in  manufacturing  or  testing  a 
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component,  dietary  ingredient,  or 
dietary  supplement  and  document  that 
the  written  procedure  was  followed 
each  time  a  calibration  is  performed,  or 

(2)  Document  at  the  time  of 
performance  that  the  instrument  and 
control  calibration  established  in 
accordance  with  this  section  was 
performed. 

(d)  You  must  identify  the  following 
for  calibrating  instruments  and  controls 
in  any  written  procedure  or  at  the  time 
of  performance: 

n )  The  instrument  or  control 
calibrated; 

(2)  The  date  of  calibration; 

(3)  The  reference  standard  used 
including  the  certification  of  accuracy  of 
the  known  reference  standard  and  a 
history  of  recertification  of  accuracy; 

(4)  The  calibration  method  used 
including  appropriate  limits  for 
accuracy  and  precision  of  instruments 
and  controls  when  calibrating: 

(5)  The  calibration  reading  or  readings 
found;  and 

(6)  The  recalibration  method  used  if 
accuracy  or  precision  or  both  accuracy 
and  precision  limits  for  instruments  and 
controls  were  not  met;  and 

(7)  The  initials  of  the  person  who 
performed  the  calibration. 

(d)  You  must  repair  or  replace 
instruments  or  controls  that  cannot  be 
adjusted  to  agree  with  the  reference 
standard. 

(e)(1)  You  must  maintain,  clean,  and 
sanitize  as  necessary,  all  equipment, 
utensils,  and  any  other  contact  surfaces 
that  are  used  to  manufacture,  package, 
or  hold  components,  dietary 
ingredients,  or  dietary  supplements. 
Equipment  and  utensils  must  be  taken 
apart  as  necessary  for  thorough 
maintenance,  cleaning,  and  sanitizing. 

(2)  You  must  ensure  that  all  contact 
surfaces  used  for  manufacturing  or 
holding  of  low-moisture  components, 
dietary  ingredients,  or  dietary 
supplements  are  in  a  dry  and  sanitary 
condition  at  the  time  of  use.  When  the 
surfaces  are  wet-cleaned,  they  must  be 
sanitized,  when  necessary,  and 
thoroughly  dried  before  subsequent  use. 

(3)  Ifyou  use  wet  processing  during 
manufacturing,  you  must  clean  and 
sanitize  all  contact  surfaces,  as 
necessary,  to  protect  against  the 
introduction  of  microorganisms  into 
components,  dietary  ingredients,  or 
dietary  supplements.  When  cleaning 
and  sanitizing  is  necessary,  you  must 
clean  and  sanitize  all  contact  surfaces 
before  use  and  after  any  interruption 
during  which  the  contact  surface  may 
have  become  contaminated.  If  you  use 
contact  surfaces  in  a  continuous 
production  operation  or  in  back-to-btck 
operations  involving  different  batches  of 


the  same  dietary  ingredient  or  dietary 
supplement,  you  must  clean  and 
sanitize  the  contact  surfaces  as 
necessary. 

(4)  You  must  clean  surfaces  that  do 
not  touch  components,  dietary 
ingredients,  or  dietary  supplements  as 
frequently  as  necessary  to  protect 
against  contaminating  components, 
dietary  ingredients,  or  dietary 
supplements. 

(5)  Single-service  articles  (such  as 
utensils  intended  for  one-time  use, 
paper  cups,  and  paper  towels)  must  be: 

(i)  Stored  in  appropriate  containers; 
and 

(ii)  Handled,  dispensed,  used,  and 
disposed  of  in  a  manner  that  protects 
against  contamination  of  components, 
dietary  ingredients,  dietary 
supplements,  or  any  contact  surface. 

(6)  Cleaning  compounds  and 
sanitizing  agents  must  be  adequate  for 
intended  use  and  safe  under  condition 
of  use; 

(7)  You  must  store  cleaned  and 
sanitized  portable  equipment  and 
utensils  that  have  contact  surfaces  in  a 
location  and  manner  that  protects  them 
from  contamination. 

(f)  You  must  keep  calibration  records 
as  required  by  this  section  in 
accordance  with§lll.l25. 

§111.30    What  requirements  apply  to 
automatic,  mechanical,  or  electronic 
equipment? 

(a)  When  you  use  automatic, 
mechanical,  or  electronic  equipment  to 
manufacture,  package,  label,  and  hold  a 
dietary  ingredient  or  dietary 
supplement,  you  must: 

(1)  Design  or  select  equipment  to 
ensure  that  dietary  ingredient  or  dietary 
supplement  specifications  are 
consistenUy  achieved  and 

(2)  Determine  the  suitability  of  your 
equipment  by  ensuring  that  your 
equipment  is  capable  of  operating 
satisfactorily  within  the  operating  limits 
required  by  the  process. 

(b)  For  any  automatic,  mechanical,  or 
electronic  equipment  you  use,  you 
must: 

(1)  Routinely  calibrate,  inspect,  or 
check  to  ensure  proper  performance. 
Your  quality  control  unit  must  approve 
these  calibrations,  inspections,  or 
checks; 

(2)  Make  and  keep  written  records  of 
equipment  calibrations,  inspections,  or 
checks; 

(3)  Establish  and  use  appropriate 
controls,  to  ensure  that  your  quality 
control  unit  approves  changes  in  the 
master  manufacturing  record,  batch 
control  records,  packaging  operations 
and  label  operations,  or  changes  to  other 
operations  related  to  the  equipment  that 


you  use  and  that  only  authorized 
personnel  institute  the  changes; 

(4)  Establish  and  use  appropriate 
controls  to  ensure  that  the  equipment 
functions  in  accordance  with  its 
intended  use.  These  controls  must  be 
approved  by  your  quality  control  unit; 
and 

(5)  Make  and  keep  backup  file(s)  of 
software  programs  and  of  data  entered 
into  your  computer  system.  Your 
backup  file  [e.g.,  a  hard  copy  of  data  you 
have  entered,  diskettes,  tapes, 
microfilm,  or  compact  disks)  must  be  an 
exact  and  complete  record  of  the  data 
you  entered.  You  must  keep  your 
backup  software  programs  and  data 
secure  from  alterations,  inadvertent 
erasiu-es,  or  loss. 

(c)  You  must  keep  automatic, 
mechanical,  or  electronic  equipment 
records  required  by  this  section  in 
accordance  vnth  §  111.125. 

§t11.S0    [Redesignated  a* §111.72 and 
Amended] 

7.  Redesignate  §  111.50  as  §  111.72 
and  transfer  it  to  a  new  subpart  E, 
Production  and  Process  Controls,  and 
revise  the  section  heading  to  read  as 
follows: 

§  1 1 1 .72    What  requirements  apply  to 
packaging  of  iron-containing  dietary 
supplements? 

***** 

8.  Add  §§  111.35  through  111.70  and 
§  111.74  to  newly  added  subpart  E  to 
read  as  follows: 

§  1 1 1 .35    What  production  and  process 
controls  must  you  use? 

(a)  You  must  implement  a  system  of    , 
production  and  process  controls  that 
covers  all  stages  of  manufacturing, 
packaging,  labeling,  and  holding  of  the 
dietary  ingredients  and  dietary 
supplements. 

(b)  Your  production  and  in-process 
control  system  must  be  designed  to 
ensure  that  the  dietary  ingredient  or 
dietary  supplement  is  manufactured, 
packaged,  and  held  in  a  manner  that 
will  prevent  adulteration  of  the  dietary 
ingredient  or  dietary  supplement.  The 
production  and  in-process  control 
system  must  include  all  requirements  of 
this  subpart  and  must  be  reviewed  and 
approved  by  the  quality  control  unit. 

(c)  You  must  use  a  quality  control 
imit  in  your  manufacturing,  packaging, 
and  label  operations  for  producing  the 
dietary  ingredient  or  dietary  supplement 
to  ensiue  that  these  operations  are 
performed  in  a  manner  that  prevents 
adulteration  and  ensures  that  the  dietary 
ingredient  or  dietary  supplement  meets 
specifications  for  identity,  purity, 
quality,  strength,  and  composition. 
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(d)  Any  substance,  other  than  a 
"dietary  ingredient"  within  the  meaning 
of  section  201  (ff)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  Act),  the 
intended  use  of  which  results  or  may 
reasonably  be  expected  to  result, 
directly  or  indirectly,  in  its  becoming  a 
component  or  otherwise  affecting  the 
characteristics  of  the  dietary  ingredient 
or  dietary  supplement  must  be: 

(1)  Authorized  for  use  as  a  food 
additive  under  section  409  of  the  Act;  or 

(2)  Authorized  by  a  prior  sanction 
consistent  with  §  170.3(1)  of  this 
chapter;  or 

(3)  If  used  as  a  color  additive,  subject 
to  a  listing  that,  by  the  terms  of  that 
listing,  includes  the  use  in  a  dietary 
supplement;  or 

(4)  Generally  recognized  as  safe 
(GRAS)  for  use  in  a  dietary  ingredient  or 
dietary^  supplement  Any  claim  that  a 
substance  is  GRAS,  other  than  a  dietary 
ingredient  within  the  meaning  of 
section  201  (ff)  of  the  Act,  must  be 
supported  by  a  citation  to  the  agency's 
regulations  or  by  an  explanation  for  why 
there  is  gqneral  recognition  of  safety  of 
the  use  of  the  substance  in  a  dietary 
ingredient  or  dietary  supplement;  and 

(5)  Must  comply  with  all  other 
applicable  statutory  and  regulatory 
requirements  under  the  Act. 

(e)  You  must  establish  a  specification 
for  any  point,  step,  or  stage  in  the 
manufacturing  process  where  control  is' 
necessary  to  prevent  adulteration. 
Specifications  must  be  established  for: 

(1)  The  identity,  purity,  quality, 
strength,  and  composition  of 
components,  dietary  ingredients,  or 
dietary  supplements  that  you  receive; 

(2)  The  in-process  controls  in  the 
master  manufactiu'ing  record  where 
control  is  necessary  to  ensure  the 
identity,  pvuity,  quality,  strength,  and 
composition  of  dietary  ingredients  or 
dietary  supplements; 

(3)  The  identity,  purity,  quality, 
strength,  and  composition  of  the  dietary 
ingredient  or  dietary  supplement  that 
you  manufacture;  and 

(4)  The  dietary  ingredient  or  dietary 
supplement  labels  and  the  packaging 
that  may  come  in  contact  with  dietary 
ingredients  and  dietary  supplements. 
The  packaging  must  be  safe  and  suitable 
for  its  intended  use  and  comply  with  all 
other  applicable  statutory  and 
regulatory  requirements  under  the  Act 
and  must  not  be  reactive  or  absorptive 
so  as  to  affect  the  safety  of  the  dietary 
ingredient  and  dietary  supplement. 

(f)  You  must  monitor  the  in-process 
control  points,  steps,  or  stages  to  ensure 
that  specifications  established  under 
paragraph  (e)  of  this  section  are  met  and 
to  detect  any  unanticipated  occurrence 
that  may  result  in  adulteration; 


(g)  You  must  ensure,  through  testing 
or  examination,  that  each  specification 
that  you  established  under  paragraph  (e) 
of  this  section  is  met.  Specific  testing 
requirements  are  as  follows: 

(1)  You  must  test  each  finished  batch 
of  the  dietary  ingredient  or  dietary 
supplement  produced  before  releasing 
for  distribution  to  determine  whether 
established  specifications  for  identity, 
purity,  quality,  strength,  and 
composition  are  met,  provided  that 
there  are  scientifically  valid  analytical 
methods  available  to  conduct  such 
testing. 

(2)  For  any  specification  for  identity, 
purity,  quality,  strength,  or  composition 
for  whidi  you  document  cannot  be 
tested  on  the  finished  batch  of  a  dietary 
ingredient  or  dietary  supplement, 
because  there  is  no  scientifically  valid 
analytical  method  available  for  such 
testing,  then  you  must: 

(ij  Perform  testing  on  each  shipment 
lot  of  components,  dietary  ingredients 
or  dietary  supplements  received  to 
determine  whether  such  specification  is 
met;  and 

(ii)  PCTform  testing  in-process  in 
accordance  with  the  master 
manufacturing  record  where  control  is 
necessary  to  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of 
dietary  ingredients  or  dietary 
supplements;  and 

(3)  Your  quality  control  imit  must 
determine  when  finished  batch  testing 
cannot  be  completed  for  any 
specification  on  the  identity,  purity, 
quality,  strength,  and  composition  of 
dietary  ingredients  or  dietary 
supplements. 

(h)  You  must  use  an  appropriate  test 
or  examination  to  determine  whether 
your  specifications  are  met.  An 
appropriate  test  is  one  that  is  a 
scientifically  valid  analjrtical  method. 

(i)  You  must: 

(1)  Establish  corrective  action  plans 
for  use  when  an  established 
specification  is  not  met; 

(2)  Review  the  results  of  the 
monitoring  required  by  this  section  and 
conduct  a  material  review  of  any 
component,  dietary  ingredient,  dietary 
supplement,  packaging  or  label  for 
which  you  establish  a  specification  that 
is  not  met,  or  any  unanticipated 
occurrence  that  adulterates  or  could 
result  in  adulteration  of  the  component, 
dietary  ingredient,  dietary  supplement, 
packaging,  or  label;  and 

(3)  Make  a  material  disposition 
decision  for  any  component,  dietary 
ingredient,  dietary  supplement, 
packaging,  or  label:  — 

(i)  If  a  component,  dietary  ingredient, 
dietary  supplement,  packaging,  or  label 
fails  to  meet  specifications; 


(ii)  If  any  step  established  in  the 
master  manufacturing  record  is  not 
completed; 

(iii)  If  there  is  any  unanticipated 
occurrence  during  the  manufactiuing 
operations  that  adulterates  or  may  lead 
to  adulteration  of  the  component, 
dietary  ingredient,  dietary  supplement, 
packaging,  or  label; 

(iv)  If  calibration  of  an  instrument  or 
control  suggests  a  problem  that  may 
have  caused  batches  of  a  dietary 
ingredient  or  dietary  supplement  to 
become  adulterated;  or 

(v)  If  a  dietary  ingredient  or  dietary 
supplement  is  returned. 

(4)  For  any  deviation  or  imanticipated 
occurrence  which  resulted  in  or  could 
lead  to  adulteration  of  the  component, 
dietary  ingredient,  dietary  supplement, 
packaging,  or  label: 

(i)  You  must  reject  the  component, 
dietary  ingredient,  dietary  supplement, 
packaging,  or  label,  unless  the  quality 
control  unit  determines  that  in-process 
adjustments  are  possible  to  correct  the 
deviation  or  occurrence; 

(ii)  You  must  not  reprocess  a  rejected 
component,  dietary  ingredient,  or 
dietary  supplement  unless  approved  by 
the  quality  control  imit;  and 

(iii)  You  must  not  reprocess  any 
component,  dietary  ingredient  or  dietary 
supplement  if  it  is  rejected  because  of 
contamination  with  microorganisms  or 
other  contaminants,  such  as  heavy 
metals; 

(5)  Have  your  quality  control  unit 
review  and  approve  any  material  review 
and  disposition  decision  described  in 
paragraphs  (i)(2)  and  (i)(3)  of  this 
section.  s 

(j)  The  person  who  conducts  the 
material  review  and  makes  the 
disposition  decision  must,  at  the  time  of 
performance,  docimient  every  material 
review  and  disposition  decision  in 
paragraph  (i)  of  this  section.  The 
documentation  must  be  included  in  the 
appropriate  batch  production  record 
and  must: 

(1)  Identify  the  specific  deviation 
from  the  specification  or  the 
unanticipated  occurrence; 

(2)  Describe  your  investigation  into 
the  cause  of  the  deviation  from  the   - 
specification  or  the  unanticipated 
occurrence; 

(3)  Evaluate  whether  or  not  the 
deviation  fitim  the  specification  or 
imanticipated  occurrence  has  resulted 
in  or  could  lead  to  adulteration; 

(4)  Identify  the  action(s)  taken  to 
correct  and  prevent  a  recurrence  of  the 
deviation  or  the  unanticipated 
occurrence;  and 

(5)  Discuss  what  you  did  with  the 
component,  dietary  ingredient,  dietary 
supplement,  packaging,  or  label. 
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(k)  You  must  test  or  examine 
components,  dietary  ingredients,  and 
dietary  supplements  for  those  types  of 
contamination  that  may  adulterate  or 
may  lead  to  adulteration.  You  must  use 
an  appropriate  scientifically  valid 
method  for  the  test  or  examination.  The 
typ)es  of  contamination  include,  but  are 
not  limited  to,  the  following: 

(1)  Filth,  insects,  or  other  extraneous 
material: 

(2)  Microorganisms;  and 

(3)  Toxic  siibstances. 

(1)  Tests  in  accordance  with  this 
section  must  include  at  least  one  of  the 
following: 

(1)  Gross  organoleptic  analysis; 

(2)  Microscopic  analysis: 

(3)  Chemical  analysis;  or 

(4)  Other  appropriate  test. 

(m)  You  must  record  results  of  all 
testing  and  examinations  performed  in 
accordance  with  this  section.  If  a  test  or 
examination  is  performed  on  a  batch 
production  you  must  record  the  test  or 
examination  result  in  the  batch 
production  record  in  accordance  with 
§  111.50(c)(10).  Your  records  must 
document  whether  the  testing  and 
examination  demonstrates  that 
specifications  are  met. 

(n)  For  any  specification  that  is  not 
met,  you  must  conduct  a  material 
review  and  disposition  decision  under 
paragraph  (i)  of  this  section. 

(0)  You  must  make  and  retain  records, 
in  accordance  with  §  111.125,  to  ensure 
that  you  follow  the  requirements  of  this 
section.  The  records  must  include,  but 
are  not  limited  to: 

(1)  The  specifications  established: 

(2)  The  actual  results  obtained  during 
the  monitoring  operation; 

(3)  Any  deviation  from  specifications 
and  any  unanticipated  occurrences; 

(4)  Any  corrective  actions  taken: 

(5)  The  disposition  decisions  and 
followup:  and 

(6)  The  identity  of  the  individual 
qualified  by  training  and  experience 
who  investigated  any  deviation  from 
specifications  or  unanticipated 
occurrence  and  the  identity  of  the 
individual  from  the  quality  control  unit 
who  reviewed  the  results  of  that 
investigation. 

§111.37    What  raquirwiMnts  appty  to 
quality  control? 

(a)  You  must  use  a  quality  control 
unit  to  ensure  that  your  manufacturing, 
packaging,  label,  and  holding  operations 
in  the  production  of  dietary  in^«dients 
and  dietary  supplements  are  performed 
in  a  manner  that  prevents  adulteration 
and  misbranding,  including  ensuring 
that  dietary  ingredients  and  dietary 
supplements  meet  specifications  for 
identity,  purity,  quality,  strength,  and 
composition.  - 


(b)  Your  quality  control  unit  must  do 
the  following: 

(1)  Approve  or  reject  all  processes, 
specifications,  controls,  tests,  and 
examinations,  and  deviations  fit)m  or 
modifications  to  them,  that  may  affect 
the  identity,  purity,  quality,  strength, 
and  composition  of  a  dietary  ingredient 
or  dietary  supplement: 

(2)  Determine  whether  all 
components,  dietary  ingredients,  dietary 
supplements,  packaging,  and  labels 
conform  to  specifications: 

(3)  Approve  or  reject  all  components, 
dietary  ingredients,  dietary 
supplements,  packaging,  and  labels: 

(4)  Review  and  approve  all  master 
manufacturing  records  and  all 
modifications  to  the  master 
manufacturing  records: 

(5)  Review  and  approve  all  batch 
production-related  records  which 
include,  but  are  not  limited  to.  cross 
referencing  receiving  and  batch 
production  records,  approval  of  a 
material  review  and  disposition 
decision,  approval  for  reprocessing,  and 
approval  for  releasing  for  distribution: 

(6)  Review  and  approve  all  processes 
for  calibrating  instruments  or  controls: 

(7)  Review  all  records  for  calibration 
of  instruments,  apparatus,  gauges,  and 
recording  devices; 

(8)  Review  all  records  for  equipment 
calibrations,  inspections,  and  checks; 

(9)  Review  ana  approve  all  laboratory 
control  processes,  and  testing  results; 

(10)  Review  and  approve  all 
packaging  and  label  records  which 
include,  but  are  not  limited  to.  cross- 
referencing  receiving  and  batch 
production  records,  approval  for 
repackaging  and  relabeling,  and 
approval  for  releasing  for  distribution: 

(11)  Collect  representative  samples  of: 
(i)  Each  shipment  lot  of  components, 

dietary  ingredients,  dietary 
supplements,  packaging,  and  labels 
received  to  determine  whether  the 
component,  dietary  ingredient,  dietary 
supplement,  packaging,  or  labels  meet 
specifications: 

(ii)  Inprocess  materials  at  points, 
steps,  or  stages,  in  the  manufacturing 
process  as  specified  in,  the  master 
manufacturing  record  where  control  is 
necessary  to  ensure  the  identity,  purity, 
quality,  strength,  and  composition  of 
dietary  ingredients  or  dietary 
supplements; 

(iii)  Each  batch  of  dietary  ingredient 
or  dietary  supplement  manufactured  to 
determine,  before  releasing  for 
distribution,  whether  the  dietary 
ingredient  or  dietary  supplement  meets 
its  specifications  for  identity,  purity, 
quality,  strength,  and  composition;  and 

(iv)  Each  batch  of  packaged  and 
labeled  dietary  ingredients  or  dietary 


supplements  .to  determine  that  you  used 
the  packaging  specified  in  the  master 
manufacturing  record  and  applied  the 
label  specified  in  the  master 
manufecturing  record. 

(12)  Keep  the  reserve  samples  for  3 
years  from  the  date  of  manufacture  for 
use  in  appropriate  investigations 
including,  but  not  limited  to,  consiuner 
complaint  investigations  to  determine, 
for  example,  whether  the  dietary 
ingredient  or  dietary  supplement 
associated  with  a  consumer  complaint 
failed  to  meet  any  of  its  specifications 
for  identity,  purity,  quality,  strength, 
and  composition.  The  reserve  samples 
must: 

(i)  Be  identified  with  the  batch  or  lot 
number:  and 

(ii)  Consist  of  at  least  twice  the 
quantity  necessary  for  tests. 

(13)  Perform  appropriate  tests  and 
examinations  of: 

(i)  Components,  dietary  ingredients, 
dietary  supplements,  packaging,  and 
labels  received  to  ensure  that  they  meet 
specifications; 

(ii)  Dietary  ingredient  and  dietary 
supplement  batch  production  at  points, 
steps,  or  stages  identified  in  the  master 
manufecturing  record  where  control  is 
necessary  to  prevent  adulteration: 

(iii)  Dietary  ingredients  and  dietary 
supplements  that  you  manufacture  to 
ensure  that  they  meet  specifications; 
and 

(iv)  Packaged  and  labeled  dietary 
ingredients  and  dietary  supplements  to 
ensure  that  you  used  the  packaging 
specified  in  the  master  manufactimng 
record  and  you  applied  the  label 
specified  in  the  master  manufacturing 
record. 

(14)  Review  and  approve  all  material 
review  and  disposition  decisions;  and 

(15)  Approve  the  reprocessing  or 
distribution  of  returned  dietary 
ingredients  or  dietary  supplements. 

(c)  Your  quality  control  unit  must 
establish  and  maintain  written 
documentation  at  the  time  of 
performance  that  it  performed  the 
review,  approval,  or  rejection 
requirements  of  this  section  by 
recording  the  following: 

(1)  Date  the  required  review, 
approval,  or  rejection  was  performed; 
and 

(2)  Signature  of  the  person  performing 
the  requirement. 

(d)  You  must  keep  quality  control 
records  ia  accordance  with  §  111.125. 

f  111.40    What  i«quirwiMiit*  apply  to 
componants,  dialary  Ingradlanta,  diatary 
aupplamanta,  packaging,  and  labals  you 
racaiva? 

(a)  For  components,  dietary 
ingredients,  or  dietary  supplements  you 
receive,  you  must: 
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(1)  Visually  examine  each  container 
or  grouping  of  containers  in  a  shipment 
for  appropriate  content  label,  container 
damage,  or  broken  seals  to  determine 
whether  the  container  condition  has 
resulted  in  contamination  or 
deterioration  of  the  components,  dietary 
ingredients,  or  dietary  supplement: 

(2)  Visually  examine  the  suppliers 
invoice,  guarantee,  or  certification  to 
ensure  that  the  components,  dietary 
ingredients,  or  dietary  supplements  are 
consistent  with  your  purchase  order  and 
perform  testing,  as  needed,  to  determine 
whether  specifications  are  met. 

(3)  Quarantine  components,  dietary 
ingredients,  or  dietary  supplements 
imtil  your  quality  control  imit  reviews 
the  suppliers  invoice,  guarantee,  qe 
certification  and  performs  testing,  as 
needed,  of  a  representative  sample  to 
determine  that  specifications  are  met.  If 
specifications  are  not  met,  you  must 
conduct  a  material  review  and  make  a 
disposition  decision.  Your  quality 
control  unit  must  approve  and  release 
the  components,  dietary  ingredients, 
and  dietary  supplements  fi^m 
quarantine  before  you  use  them; 

(4)  Identify  each  lot  of  components, 
dietary  ingredients,  or  dietary 
supplements  in  a  shipment  in  a  manner 
that  allows  you  to  trace  the  shipment  to 
the  supplier,  the  date  received,  the 
name  of  the  component  or  dietary 
supplement,  and  the  status  (e.g., 
quarantined,  approved,  or  rejected)  and 
to  trace  the  shipment  lot  to  the  dietary 
ingredient  or  dietary  supplement 
manufactured  and  distributed.  You 
must  use  this  unique  identifier 
whenever  you  record  the  disposition  of 
each  shipment  lot  received;  and 

(5)  Hold  components,  dietary 
ingredients,  or  dietary  supplements 
under  conditions  that  will  protect 
against  contamination,  deterioration, 
and  avoid  mixups. 

(b)  For  packaging  and  labels  you 
receive,  you  must: 

(1)  Visually  examine  each  container 
or  grouping  of  containers  in  a  shipment 
for  appropriate  content  label,  container 
damage,  or  broken  seals  to  determine 
whether  the  container  condition  has 
resulted  in  contamination  or 
deterioration  of  the  packaging  and 
labels; 

(2)  Quarantine  packaging  and  labels 
until  your  quality  control  unit  tests  or 
examines  a  representative  sample  to 
determine  that  specifications  are  met. 
You  must  conduct  at  least  a  visual 
identification  on  the  containers  and 
closures.  If  specifications  are  not  met, 
you  must  conduct  a  material  review  and 
make  a  disposition  decision.  Your 
quality  control  unit  must  approve  and 


release  packaging  and  labels  itom 
quarantine  before  you  use  them; 

(3)  Identify  each  shipment  lot  of 
packaging  and  labels  in  a  manner  that 
allows  you  to  trace  the  shipment  lot  to 
the  supplier,  the  date  received,  the 
name  of  the  packaging  and  label  and  the 
status  (e.g.,  quarantined,  approved,  or 
rejected)  and  to  trace  the  shipment  lot 
to  the  dietary  ingredient  or  dietary 
supplement  manufactured  and 
distributed.  You  must  use  this  unique 
identifier  whenever  you  record  the 
disposition  of  each  shipment  lot 
received;  and 

(4)  Hold  packaging  and  labels  under 
conditions  that  will  protect  against 
contamination,  deterioration,  and  avoid 
mixups. 

(c)(1)  The  person  who  performs  the 
component,  dietary  ingredient,  dietary 
supplement,  packaging,  or  label 
requirements  of  this  section  must 
document,  at  the  time  of  performance, 
that  the  requirements  were  followed. 
The  documentation  must  include,  but 
not  be  limited  to: 

(i)  The  date  that  the  components, 
dietary  ingredients,  dietary 
supplements,  packaging,  or  labels  were 
received: 

(ii)  The  signature  of  the  person 
performing  the  requirement; 

(iii)  Any  test  results:  and 

(iv)  Any  material  review  and 
disposition  decision  you  conducted  in 
accordance  with  §  111.35(i)  and 
disposition  of  any  rejected  material 
under  §  111.74. 

(2)  You  must  keep  component,  dietary 
supplement,  packaging,  and  label 
receiving  records  in  accordance  with 
§111.125. 

§  1 1 1 .45    What  requirements  apply  to 
establishing  a  master  manufacturing 
record? 

(a)  You  must  prepare  and  follow  a 
written  master  manufacturing  record  for 
each  type  of  dietary  ingredient  or 
dietary  supplement  that  you 
manufacture  and  for  each  batch  size  to 
ensure  xmiformity  from  batch  to  batch. 
The  master  manufecturing  record  must: 

(1)  Identify  specifications  for  the 
points,  steps,  or  stages  in  the 
manufacturing  process  where  control  is 
necessary  to  prevent  adulteration:  and 

(2)  Establish  controls  and  procedures 
to  ensure  that  each  batch  of  dietary 
ingredient  or  dietary  supplement 
manufactured  meets  those 
specifications. 

(b)  The  master  manufacturing  record 
must  include  the  following  information: 

(1)  The  name  of  the  dietary  ingredient 
or  dietary  supplement  to  be 
manufactured  and  the  strength, 
concentration,  weight,  or  measure  of 


each  dietary  ingredient  for  each  batch 
size; 

(2)  A  complete  list  of  components  to 
be  used; 

(3)  An  accurate  statement  of  the 
weight  or  measure  of  each  component  to 
be  used; 

(4)  The  identity  and  weight  or 
measure  of  each  dietary  ingredient  that 
will  be  declared  on  the  Supplement 
Facts  label  and  the  identity  of  each 
ingredient  that  will  be  declared  on  the 
ingredients  list  of  the  dietary 
supplement  in  compliance  with  section 
403(s)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act: 

(5)  A  statement  that  explains  any 
intentional  excess  amount  of  a  dietary 
ingredient: 

(6)  A  statement  of  theoretical  yield  of 
a  manufactured  dietary  ingredient  or 
dietary  supplement  expected  at  each 
point,  step,  or  stage  of  the 
manufacturing  process  where  control  is 
needed  to  prevent  adulteration,  and  the 
expected  yield  when  you  finish 
manufacturing  the  dietary  ingredient  or 
dietary  supplement,  including  the 
maximum  and  minimum  percentages  of 
theoretical  yield  beyond  which  a 
deviation  investigation  of  a  batch  is 
performed  and  material  review  is 
conducted  and  disposition  decision  is 
made; 

(7)  A  description  of  packaging  and  a 
copy  of  the  label  to  be  used:  and 

(8)  Written  instructions  including,  but 
not  limited  to,  the  following: 

(i)  Specifications  for  each  point,  step, 
or  stage  in  manufacturing  the  dietary 
ingredient  or  dietary  supplement 
necessary  to  prevent  adulteration: 

(ii)  Sampling  and  testing  procedures; 

(iii)  Specific  actions  necessary  to 
perform  and  verify  points,  steps,  or 
stages,  necessary  to  meet  specifications 
and  otherwise  prevent  adulteration, 
including,  but  not  limited  to,  one  person 
weighing  or  measuring  a  component 
and  another  person  verifying  the  weight 
or  measure  and  one  person  adding  the 
component  and  another  person 
veriMng  the  addition; 

(iv)  Special  notations  and  precautions 
to  be  followed;  and 

(v)  Corrective  action  plans  for  use 
when  a  specification  is  not  met. 

(c)  You  must  have  the  quality  control 
unit  review  and  approve  each  master 
manufacturing  record  and  any 
modifications  to  a  master  manubcturing 
record. 

(d)  You  must  keep  master 
manufacturing  records  in  accordance' 
with  §111.125. 

§111.50    What  requirements  apply  to 
establishing  a  batch  production  record? 

(a)  You  must  prepare  a  batch 
production  record  every  time  you 
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manufacttire  a  batch  of  a  dietary 
ingredient  or  dietary  supplement  and 
the  batch  production  record  must 
include  complete  information  relating  to 
the  production  and  control  of  each 
batch. 

(b)  Your  batch  production  record 
must  accurately  follow  the  appropriate 
master  manufacturing  record  and  you 
must  perform  each  step  in  producing 
the  batch. 

(c)  The  batch  production  record  must 
include,  but  is  not  limited  to,  the 
following  information: 

(1)  The  batch,  lot,  or  control  number; 

(2)  Documentation  at  the  time  of 
performance,  showing  the  date  on 
which  each  step  of  the  master 
manufacturing  record  was  performed, 
and  the  initials  of  the  persons 
performing  each  step,  including  but  not 
limited  to: 

(i)  The  person  responsible  for 
weighing  or  measuring  each  component 
used  in  the  batch;  and 

(ii)  The  person  responsible  for  adding 
the  component  to  the  batch. 

(3)  The  identity  of  equipment  and 
processing  lines  used  in  producing  the 
batch; 

(4)  The  date  and  time  of  the 
maintenance,  cleaning,  and  sanitizing  of 
the  equipment  and  processing  lines 
used  in  producing  the  batch; 

(5)  The  shipment  lot  unique  identifier 
of  each  component,  dietary  ingredient, 
dietary  supplement,  packaging,  and 
label  used; 

(6)  The  identity  and  weight  or 
measure  of  each  component  used; 

(7)  The  initials  at  the  time  of 
performance  or  at  the  completion  of  the 
batch  of  the  person  responsible  for 
verifying  the  weight  or  measure  of  each 
component  used  in  the  batch; 

(8)  The  initials  at  the  time  of 
performance  or  at  the  completion  of  the 
batch  of  the  person  responsible  for 
verifying  the  addition  of  components  to 
the  batch; 

(9)  A  statement  of  the  actual  yield  and 
a  statement  of  the  percentage  of 
theoretical  yield  at  appropriate  phases 
of  processing; 

(10)  The  actual  test  results  for  any 
testing  performed  during  the  batch 
production; 

(11)  Documentation  that  the  dietary 
ingredient  and  dietary  supplement 
meets  specifications; 

(12)  Copies  of  all  container  labels 
used  and  the  results  of  examinations 
conducted  during  the  label  operation  to 
ensure  that  the  containers  have  the 
correct  label; 

(13)  Any  documented  material  review 
and  dis{>osition  decision  in  accordance 
with  §  111. 35(j);  and 

(14)  Signature  of  the  quality  control 
unit  to  document  batch  production 


record  review  and  any  approval  for 
reprocessing  or  repackaging. 

(d)  The  quality  control  unit  must 
review  in  accordance  with  §  111.37(b)(5) 
the  batch  production  record  established 
in  paragraph  (c)  of  this  section. 

(1)  If  a  batch  deviates  firom  the  master 
manufacturing  record,  including  any 
deviAion  from  specifications,  the 
quality  control  unit  must  conduct  a 
material  review  and  make  a  disposition 
decision  and  record  any  decision  in  the 
batch  production  record. 

(2)  The  quality  control  unit  must  not 
approve  and  release  for  distribution  any 
batch  of  dietary  ingredient  or  dietary 
supplement  that  does  not  meet  all 
specifications. 

(e)  The  quality  control  unit  must 
dociunent  in  accordance  with 

§  111.37(c)  the  review  performed  in 
accordance  with  paragraph  (d)  of  this 
section  and  it  must  be  documented  at 
the  time  of  performance.  The  review 
and  documentation  must  include,  but  is 
not  limited  to.  the  following: 

(1)  Review  of  component,  dietary 
ingredient,  and  dietary  supplement 
receiving  records  including  review  of 
testing  and  examination  results; 

(2)  Identification  of  any  deviation 
from  the  master  manufacturing  record 
that  may  have  caused  a  batch  or  any  of 
its  components  to  fail  to  meet 
specifications  identified  in  the  master 
production  record; 

(3)  Records  of  investigations, 
conclusions,  and  corrective  actions 
performed  in  accordance  with 
paragraph  (d)  of  this  section;  and 

(4)  The  identity  of  the  person 
qualified  by  training  and  experience 
who  performed  the  investigation  in 
accordance  with  paragraph  (d)  of  this 
section. 

(f)  You  must  not  reprocess  a  batch 
that  deviates  from  the  master 
manufacturing  record  unless  approved 
by  the  quality  control  unit.  You  must 
not  reprocess  a  dietary  ingredient  or 
dietary  supplement  if  it  is  rejected 
because  of  contamination  with 
microorganisms  of  public  health 
significance  or  other  contaminants,  such 
as  heavy  metals; 

(g)  Any  batch  of  dietary  ingredient  or 
dietary  supplement  that  is  reprocessed 
must  meet  all  specifications  for  the 
batch  of  dietary  ingredient  or  dietary 
supplement  and  be  evaluated  and 
approved  by  the  quality  control  unit 
before  releasing  for  distribution.  The 
results  of  the  reevaluation  by  the  quality 
control  Unit  must  be  documented  in  the 
batch  production  record; 

(h)  You  must  collect  representative 
reserve  samples  of  each  batch  of  dietary 
ingredient  or  dietary  supplement  and 
keep  the  reserve  samples  for  3  years 


from  the  date  of  manufacture  for  use  in 
appropriate  investigations  including, 
but  not  limited  to,  consumer  complaint 
investigations  to  determine  whether,  for 
example,  the  dietary  ingredient  or 
dietary  supplement  associated  with  a 
consumer  complaint  failed  to  meet  any 
of  its  specifications  for' identity,  purity, 
quality,  strength,  and  composition;  and 

(i)  You  must  keep  batch  production 
records  in  accordance  with  §  111.125. 

§111.60    What  requirements  apply  to 
latxNtrtory  operations? 

(a)  You  must  use  adequate  laboratory 
facilities  to  perform  whatever  testing 
and  examinations  are  necessary  to 
determine  that  components,  dietary 
ingredients,  and  dietary  supplements 
received  meet  specifications;  that 
specifications  are  met  diuing  in-process, 
9s  specified  in  the  master  manufacturing 
record;  and  that  dietary  ingredients  and 
dietary  supplements  maniifactured  meet 
specifications. 

(b)(1)  You  must  establish  and  follow 
laboratory  control  processes  that  are 
approved  by  the  quality  control  imit. 
Laboratory  control  processes  must 
include,  but  are  not  limited  to,  the 
following: 

(i)  Use  of  criteria  for  selecting 
appropriate  examination  and  testing 
methods; 

(ii)  Use  of  criteria  for  establishing 
appropriate  specifications;  and 

(iii)  Use  of  sampling  plans  for 
obtaining  representative  samples  of: 

(A)  Components,  dietary  ingredients, 
and  dietary  supplements  received  to 
determine  whether  specifications  are 
met; 

(B)  In-process  materials  during  the 
batch  manufacturing  when  testing  or 
examination  is  required  in  the  master 
manufacturing  record; 

(C)  Each  batch  of  dietary  ingredient  or 
dietary  supplement  manufactured  to 
determine  diat  the  dietary  ingredient  or 
dietary  supplement  meets 
specifications; 

(D)  Packaging  and  labels  received  to 
determine  that  the  materials  meet 
specifications;  and 

(E)  Each  batch  of  packaged  and 
labeled  dietary  ingredients  or  dietary 
supplements  to  ensure  that  the  label 
specified  in  the  master  manufactiuing 
record  has  been  applied. 

(iv)  Use  of  criteria  for  selecting 
standard  reference  materials  used  in 
performing  tests  and  examinations; 

(v)  Use  of  appropriate  test  method 
validations;  and 

(vi)  Use  of  test  methods  and 
examinations  in  accordance  with 
established  criteria. 

(2)  The  person  who  conducts  the 
testing  and  examination  at  the  time  of 
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performance,  must  document  that 
laboratory  methodology  established  in 
accordance  with  this  section  is 
followed.  The  documentation  must 
include  the  testing  and  examination 
results. 

(3)  You  must  keep  laboratory 
examination  and  testing  records  in 
accordance  with  §  111.125. 

(c)  You  must  verify  that  the  laboratory 
examination  and  testing  methodologies 
are  appropriate  for  their  intended  use. 

(d)  You  must  identify  and  use  the 
appropriate  validated  testing  method  for 
each  established  specification  for  which 
testing  is  required  to  determine  whether 
the  specification  is  met. 

§  1 1 1 .65    What  requirements  apply  to 
manufacturing  operations? 

(a)  You  must  design  or  select 
manufacturing  processes  to  ensure  that 
dietary  ingredient  or  dietary  supplement 
specifications  are  consistently  achieved. 

(b)  You  must  conduct  all 
manufacturing  operations  in  accordance 
with  adequate  sanitation  principles. 

(c)  You  must  take  all  the  necessary 
precautions  during  the  manufacture  of  a 
dietary  ingredient  or  dietary  supplement 
to  prevent  contaihination  of 
components,  dietary  ingredients,  or 
dietary  supplements.  These  precautions 
include,  but  are  not  limited  to: 

(1)  Performing  manufactiuing  ,, 
operations  under  condition^  and 
controls  that  protect  against  the 
potential  for  growth  of  microorganisms 
and  the  potential  for  contamination; 

(2)  Washing  or  cleaning  components 
that  contain  soil  or  other  contaminants; 

(3)  Using  water  that  meets  the 
National  Primary  Drinking  Water 
regulations  or,  where  necessary,  higher 
sanitary  quality  and  that  complies  with 
all  applicable  Federal,  State,  and  local 
regulations  for  water  that  is  used  in  the 
manufacturing  operation.  If  you  reuse 
water  that  was  used  to  wash 
components  to  remove  soil  or 
contaminants,  the  reused  water  must  be 
safe  and  of  adequate  sanitary  quality  so 
that  it  does  not  become  a  source  of 
contamination; 

(4)  Performing  chemical, 
microbiological,  or  other  testing,  as 
necessary  to  prevent  the  use  of 
contaminated  components,  dietary 
ingredients,  and  dietary  supplements; 

(5)  Sterilizing,  pasteurizing,  fi-eezing, 
refrigerating,  controlling  hydrogen-ion 
concentration  (pH),  controlling 
humidity,  controlling  water  activity 
(aw),  or  using  any  other  effective  means 
to  remove,  destroy,  or  prevent  the 
growth  of  microorganisms  and  prevent 
decomposition; 

(6)  Holding  components,  dietary 
ingredients,  and  dietary  supplements 


that  can  support  the  rapid  growth  of 
microorganisms  of  public  health 
significance  in  a  manner  that  prevents 
the  components,  dietary  ingredients, 
and  dietary  supplements  from  becoming 
adulterated; 

(7)  Identifying  and  holding  any 
components,  dietary  ingredients,  or 
dietary  supplements,  for  which  a 
material  review  and  disposition 
decision  is  required,  in  a  manner  that 
protects  the  components,  dietary 
ingredients,  or  dietary  supplements 
against  contamination  and  mixups; 

(8)  Performing  mechanical 
manufacturing  steps  (such  as  cutting, 
sorting,  inspecting,  shredding,  drying, 
grinding,  blending,  and  sifting)  by  any 
effective  means  to  protect  the  dietary 
ingredients  or  dietary  supplements 
against  contamination.  Such  steps  must 
include  consideration  of: 

(i)  Cleaning  and  sanitizing  contact 
siufaces; 

(ii)  Using  temperature  controls;  and 
(iii)  Using  time  controls. 

(9)  Using  effective  measures  to  protect 
against  the  inclusion  of  metal  or  other 
foreign  material  in  components,  dietary 
ingredients,  or  dietary  supplements. 
Compliance  with  this  requirement  must 
include  consideration  of  the  use  of: 

(i)  Filters  or  strainers; 

(ii)  Traps; 

(iii)  Magnets;  or 

(iv)  Electronic  metal  detectors. 

(10)  Segregating  and  identifying  all 
containers  for  a  specific  batch  of  dietary 
ingredients  or  dietary  supplements  to 
identify  their  contents  and.  where 
necessary,  the  phase  of  manufacturing; 
and 

(11)  Identifying  all  processing  lines 
and  major  equipment  used  during 
manufacturing  to  indicate  their  contents 
including  the  name  of  the  dietary 
ingredient  or  dietary  supplement  and 
the  specific  batch  or  lot  number  and, 
when  necessary,  the  phase  of 
manufacturing. 

(d)  You  must  conduct  a  material 
review  and  make  a  disposition  decision 
in  accordance  with  §111.35(1)  for  any 
component,  dietary  ingredient,  or 
dietary  supplement  that  fails  to  meet 
specifications  or  that  is  or  may  be 
adulterated.  If  the  material  review  and 
disposition  decision  allows  you  to 
reprocess  the  component,  dietary 
ingredient,  or  dietary  supplement,  you 
must  retest  or  reexamine  the 
component,  dietary  ingredient,  or 
dietary  supplement  to  ensure  that  it 
meets  specifications  and  is  approved  by 
the  quality  control  unit. 

§111.70    What  requirements  ap0ly  to 
packaging  and  label  operations? 

(a)  You  must  take  necessary  actions  to 
ensiue  that  each  packaging  container  for 


holding  dietary  ingredients  or  dietary 
supplements  meets  specifications  so 
that  the  condition  of  the  packaging 
container  will  not  contaminate  your 
dietary  ingredients  or  dietary 
supplements  nor  cause  them  to 
deteriorate; 

(b)  You  must  fill,  assemble,  package, 
and  perform  other  related  operations  in 
a  way  that  protects  yoiu-  dietary 
ingredients  or  dietary  supplements 
against  adulteration  and  misbranding. 
You  must  do  this  using  any  effective 
means,  including  but  not  limited  to,  the 
following: 

(1)  Cleaning  and  sanitizing  all  filling 
and  packaging  equipment,  utensils,  and 
dietary  ingredient  or  dietary  supplement 
containers,  as  appropriate; 

(2)  Protecting  manufactured  dietary 
ingredients  and  dietary  supplements 
from  contamination,  particularly 
airborne  contamination; 

(3)  Using  sanitary  handling 
procedures; 

(4)  Establishing  physical  or  spatial 
separation  of  packaging  and  labels  from 
operations  on  other  dietary  ingredients 
and  dietary  supplements  to  prevent 
mixups; 

(5)  Identifying,  by  any  effective 
means,  filled  dietary  ingredient  or 
dietary  supplement  containers  that  are 
set  aside  and  held  in  unlabeled 
condition  for  future  label  operations,  to 
prevent  mixups; 

(6)  Identifying  the  dietary  ingredient 
or  dietary  supplement  with  a  batch,  lot, 
or  control  number  that  can  be  used  to 
determine  the  manufaofbring  history 
and  control  of  the  batch; 

(7)  Examining  a  representative  sample 
of  each  batch  of  the  packaged  and' 
labeled  dietary  ingredient  or  dietary 
supplement  to  ensure  that  the  dietary 
ingredient  or  dietary  supplement  meets 
specifications  and  that  die  label 
specified  in  the  master  manufectxuing 
record  has  been  applied;  and 

(8)  Suitably  disposing  of  labels  and 
other  packaging  for  dietary  ingredients 
or  dietary  supplements  that  arc'bbsolete 
or  incorrect  to  ensure  that  they  are  not 
used  in  any  future  packaging  and  label 
operations. 

(c)  You  must  conduct  a  material 
review  and  make  a  disposition  decision 
of  any  packaged  and  labeled  dietary 
ingredients  or  dietary  supplements  that 
do  not  meet  specifications. 

(d)  You  must  only  repackage  or 
relabel  dietary  ingredients  or  dietary 
supplements  after  the  quality  control 
luiit  has  approved  and  dociunented 
such  repackaging  or  relabeling. 

(e)  You  must  retest  or  reexamine  any 
repackaged  or  relabeled  dietary 
ingredients  or  dietary  supplements. 
They  must  meet  all  specifications  and 
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the  quality  control  unit  must  approve  or 
reject  their  release  for  distribution. 

(0(1)  You  must  control  the  issuance 
and  use  of  packaging  and  labels  and 
reconciliation  of  any  issuance  and  use 
discrepancies;  and 

(2)  You  must  examine,  before 
packaging  operations,  packaging  and 
labels  for  each  batch  of  dietary 
ingredient  or  dietary  supplement  to 
ensure  that  the  label  and  packaging 
conform  to  the  master  manufacturing 
record. 

(g)  The  person  that  performs  the 
requirements  of  this  section  must 
document  at  the  time  of  performance 
that  the  requirements  are  performed 
including,  but  not  limited  to, 
documentation  in  the  batch  production 
record  of: 

(1)  The  identity  and  quantity  of  the 
packaging  and  labels  used  and 
reconciliation  of  any  discrepancies 
between  issuance  and  use: 

(2)  The  examination  conducted  in 
accordance  with  paragraph  (b)(7)  of  this 
section; 

(3)  The  conclusions  you  reached  from 
retests  conducted  in  accordance  with 
paragraph  (e)  of  this  section:  and 

(4)  Any  material  reviews  and 
disposition  decisions  for  packaging  and 
labels. 

(h)  You  must  keep  packaging  and 
label  operations  records  required  under 
this  section  in  accordance  with 
§111.125.  . 

§111.74    What  requireiTMnts  apply  to 
rejactad  componants,  dietary  ingradianta. 
dietary  supplements,  packaging,  and 
labala? 

You  must  clearly  identify,  hold,  and 
control  under  a  quarantine  system  any 
component,  dietary  ingredient,  dietary 
supplement,  packaging,  and  label  that  is 
rejected  and  unsuitable  for  use  in 
manufacturing,  packaging,  or  label 
operations. 

9.  Add  subpart  F  to  part  111  to  read 
as  follows: 

Subpart  F— Holding  and  Distributing 

Sec. 

111.80  What  requirements  apply  to  holding 
components,  dietary  ingredients,  dietary 
supplements,  packaging,  and  labels? 

111.82  What  requirements  apply  to  holding 
in-process  material? 

111.83  What  requirements  apply  to  holding 
reserve  samples  of  components,  dietary 
ingredients,  and  dietary  supplements? 

111.85    What  requirements  apply  to 

returned  dietary  ingredients  or  dietary 

supplements? 
111.90    What  requirements  apply  to 

distributing  dietary  ingredients  or 

dietary  supplements? 


Sulipart  F— Holding  and  Dlstritxitlng 

S 1 1 1 .80    What  requlramants  apply  to 
holding  components,  dietary  Ingredients, 
dietary  suppiements.  paclcaglng.  and 
labels? 

(a)  You  must  hold  components, 
dietary  ingredients,  and  dietary 
supplements  under  appropriate 
conditions  of  temperature,  humidity, 
and  light  so  that  the  identity,  purity, 
quality,  strength,  and  composition  of  the 
components,  dietary  ingredients,  and 
dietary  supplements  are  not  affected. 

(b)  You  must  hold  packaging  and 
labels  under  appropriate  conditions  of 
temperature,  humidity,  and  light  so  that 
the  quality  of  the  packaging  and  labels 
are  not  affected. 

(c)  You  must  hold  components, 
dietary  ingredients,  dietary 
supplements,  packaging,  and  labels 
under  conditions  that  do  not  lead  to  the 
mixup.  contamination,  or  deterioration 
of  components,  dietary  ingredients, 
dietary  supplements,  packaging,  and 
labels. 

§111.82    What  requlremenU  apply  to 
holding  In-process  material? 

(a)  You  must  identify  and  hold  in- 
process  material  under  conditions  that 
will  protect  them  against  mixup, 
contamination,  and  deterioration. 

(b)  You  must  hold  in-process  material 
luider  appropriate  conditions  of 
temperature,  humidity,  and  light. 

§111.83    What  requiremenU  apply  to 
holding  reaerve  si^mples  of  components, 
dietary  Ingredients.  ar>d  dietary 
supplements? 

(a)  For  any  reserve  samples  of 
components  or  dietary  ingredients  you 
collect,  you  must  hold  such  reserve 
samples  in  a  manner  that  protects 
against  contamination  and  deterioration. 

(b)  You  must  hold  reserve  samples  of 
dietary  supplements  in  a  manner  that 
protects  against  contamination  and 
deterioration.  This  includes,  but  is  not 
limited  to: 

(1)  Holding  the  reserve  samples  under 
conditions  of  use  recommended  or 
suggested  in  the  label  of  the  dietary 
supplement  and,  if  no  conditions  of  use 
are  recommended  or  suggested  in  the 
label,  then  under  ordinary  conditions  of 
use;  and 

(2)  Using  the  same  container-closure 
system  in  which  the  dietary  supplement 
is  marketed  or  in  one  that  provides  the 
same  level  of  protection  against 
contamination  or  deterioration. 

§111.85  Wttat  requirements  apply  to 
returned  dietary  ingredients  or  dietary 
supplements? 

(a)  You  must  identify  and  quarantine 
returned  dietary  ingredients  or  dietary 


supplements  until  the  quality  control 
unit  conducts  a  material  review  and 
makes  a  disposition  decision. 

(b)  You  must  not  salvage  returned 
dietary  ingredients  and  dietary 
supplements,  imless: 

(1)  Evidence  from  their  packaging  (or, 
if  possible,  an  inspection  of  the 
premises  where  the  dietary  ingredients 
and  dietary  supplements  were  held) 
indicates  that  the  dietary  ingredients 
and  dietary  supplements  were  not 
subjected  to  improper  storage 
conditions;  and 

(2)  Tests  demonstrate  that  the  dietary 
ingredients  or  dietary  supplements  meet 
all  specifications  for  identity,  piuity, 
quality,  strength,  and  composition. 

(c)  You  must  destroy  or  suitably 
dispose  of  the  returned  dietary 
ingredients  or  dietary  supplements  if 
such  dietary  ingredients  or  dietary 
supplements  do  not  meet  specifications 
for  identity,  purity,  quality,  strength, 
and  composition,  unless  the  quality 
control  unit  conducts  a  material  review 
and  makes  a  disposition  decision  to 
allow  reprocessing. 

(d)  If  tJie  reason  for  a  dietary 
ingredient  or  a  dietary  supplement 
being  returned  implicates  associated 
batches,  you  must  conduct  an 
investigation  of  yoxu  manufacturing 
processes  and  those  other  batches  to 
determine  compliance  with 
specifications. 

(e)  You  must  establish  and  keep 
records  for  this  section  on  the  material 
review  and  disposition  decision  and  any 
testing  conducted  to  determine 
compliance  with  established 
specifications  in  the  master 
manufacturing  record  for  the  type  of 
dietary  ingredient  or  dietary  supplement 
that  was  rettuned. 

(f)  You  must  keep  returned  dietary 
ingredient  and  dietary  supplement 
records  in  accordance  with  §  111.125. 

§111.90    What  requirements  apply  to 
distributing  dietary  Ingredients  or  dietary 
supplements? 

Distribution  of  dietary  ingredients  and 
dietary  supplements  must  be  under 
conditions  that  will  protect  the  dietary 
ingredients  and  dietary  supplements 
against  contamination  and  deterioration. 

10.  Add  subpart  G  to  part  111  to  read 
as  follows: 

t 

Sutipart  Q— Consumer  Complaints 

§  1 1 1 .95    What  requirements  apply  to 
consumer  complaints? 

(a)  A  qualified  person  must  review  all 
consumer  complaints  to  determine 
whether  the  consumer  complaint 
involves  a  possible  failtue  of  a  dietary 
ingredient  or  dietary  supplement  to 
meet  any  of  its  specifications,  or  any 


other  requirements  of  this  part, 
including  those  specifications  and  other 
requirements  that,  if  not  met,  may  result 
in  a  possible  risk  of  illness  or  injiuy. 

(b)  Your  quality  control  unit  must 
review  all  consumer  complaints 
involving  the  possible  failiue  of  a 
dietary  ingredient  or  dietary  supplement 
to  meet  any  of  its  specifications,  or  any 
other  requirements  of  this  part, 
including  those  specifications  and  other 
requirements  that,  if  not  met,  may  result 
in  a  possible  risk  of  illness  or  injury,  to 
determine  whether  there  is  a  need  to 
investigate  the  consumer  complaint. 

(c)  Your  quality  control  unit  must 
investigate  a  consumer  complaint  when 
there  is  a  reasonable  possibility  of  a 
relationship  between  the  quality  of  a 
dietary  supplement  and  an  adverse 
event. 

(d)  Your  quality  control  unit's 
investigation  of  a  consumer  complaint 
must  include  the  batch  records 
associated  with  the  dietary  ingredient  or 
dietary  supplement  involved  in  the 
consumer  complaint.  Your  quality 
control  unit  must  extend  the 
investigation  to  other  batches  of  dietary 
ingredients  or  dietary  supplements  that 
may  have  been  associated  with  an 
adverse  event. 

(e)  You  must  make  and  keep  a  written 
record  of  every  consumer  complaint  that 
is  related  to  good  manufacturing 
practices.  For  the  purposes  of  the 
regulations  in  this  piut,  a  consumer 
complaint  about  product  quality  may  or 
may  not  include  concerns  about  a 
possible  hazard  to  health.  However,  a 
consumer  complaint  does  not  include 
an  adverse  event,  illness,  or  injury 
related  to  the  safety  of  a  particular 


dietary  ingredient  independent  of 
whether  the  product  is  produced  under 
good  memufacturing  practices.  The 
consumer  complaint  written  record 
must  include,  but  is  not  limited  to,  the 
following: 

(1)  The  name  and  description  of  the 
dietary  ingredient  or  dietary 
supplement; 

(2)  The  batch  or  lot  number  of  the 
dietary  supplement,  if  available; 

(3)  The  name  of  the  complainant,  if 
available; 

(4)  The  nature  of  the  complaint 
including  how  the  consumer  used  the 
product; 

(5)  The  reply  to  the  complainant,  if 
any;  and 

(6)  Findings  of  the  investigation  and 
foUowup  action  taken  when  an 
investigation  is  performed. 

(f)(1)  The  person  who  performs  the 
requirements  in  accordance  with  this 
section  must  document  at  the  time  of 
performance  that  the  requirement  was 
performed. 

(2)  You  must  keep  consumer 
complaint  records  in  accordance  with 
§111.125. 

11.  Add  subpart  H  to  part  111  to  read 
as  follows: 

Subpart  H — Records  and 
Recordiceeping 

§  1 1 1 .1 25    What  requirements  apply  to 
recordkeeping? 

(a)  You  must  keep  written  records 
required  by  this  part  for  3  years  beyond 
the  date  of  manufactiu^  of  the  last  batch 
of  dietary  ingredients  or  dietary 
supplements  associated  with  those 
records. 


(b)  Records  required  under  this  part 
must  be  kept  as  original  records,  as  true 
copies  (such  as  photocopies,  microfilm, 
microfiche,  or  other  acciuate 
reproductions  of  the  original  records),  or 
as  electronic  records.  If  you  use 
reduction  techniques,  such  as 
microfilming,  you  must  make  suitable 
reader  and  photocopying  equipment 
readily  available  to  FT)A.  All  electronic 
records  must  comply  with  part  1 1  of 
this  chapter. 

(c)  You  must  have  all  records -required 
under  this  part,  or  copies  of  such 
records,  readily  available  during  the 
retention  period  for  authorized 
inspection  and  copying  by  FDA  when 
requested. 

12.  Part  112  is  added  to  read  as 
follows: 

PART  112— RESTRICTIONS  FOR 
SUBSTANCES  USED  IN  DIETARY 
SUPPLEMENTS 

Subpart  A— General  Provisions  [Reserved] 

Subpart  B — New  Dietary  Ingredients 
[Reserved] 

Subpart  C — Restricted  Dietary  Ingredients 
[Reserved] 

Authority:  21  U.S.C.  321,  342,  343,  371. 

Dated:  Ianuar>'  29,  2003. 
Mark  B.  McClellan, 
Commissioner  of  Food  and  Drugs. 

Dated:  January  29.  2003. 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Services. 
[PR  Doc.  03-5401  Filed  3-12-03: 11:30  am] 

BILUNG  CODE  416(M)1-P 


h 
^ 


®  F=i 


Thursday, 
March  13,  2003 


Part  in 

Environmental 
Protection  Agency 

40  CFR  439 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New  Source 
Performance  Standards  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Category;  Direct  Final  Rule  and 
Imposed  Rule 


12266  Federal  Register / Vol .  66.  No.  49 /Thursday,  March  13,  2003 /Rules  and  Regulations 


Federal  Register / VoL ^6&,  No.  49 /Thursday,  March  13,  2003 /Rules  and  Regulations  12267 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  439 
[FRL-7462-8] 

Effluent  Umitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  ttie 
Pharmaceutical  Manufacturing  Point 
Source  Category 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  direct  final 
action  to  amend  certain  provisions  of 
the  effluent  guidelines  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Category,  which  were  published 
on  September  21,  1998  (63  FR  50424). 
First.  EPA  is  clarifying  the  date  on 
which  a  discharger  subject  to  the  New 
Source  Performance  Standards  (NSI*S) 
and  the  Pretreatment  Standards  for  New 
Sources  (PSNS)  would  be  subject  to 
effluent  limitations  and  pretreatment 


standards  established  in  the  1998 
regulation.  Second,  this  rule  re- 
establishes a  minimum  concentration 
for  the  maximum  monthly  average  BODs 
limitation  that  EPA  inadvertently 
omitted  from  the  Best  Practicable 
Control  Technology  (BPT)  requirements 
in  two  subcategories  of  the  1998 
regulation.  Next,  the  amendments 
correct  an  error  in  EPA's  pass-through 
analysis  prepared  in  support  of  the  1998 
rule  and,  as  a  result,  deletes  methyl 
Cellosolve  (2-methoxyethanol)  from  the 
pretreatment  standards  in  two 
subcategories  and  from  Appendix  A. 
Table  2,  "Surrogate  Parameters  for 
Indirect  Dischargers."  Finally,  the 
Agency  is  making  other  non-substantive 
editorial  and  format  changes  such  as 
removing  redundancies,  and  adding 
definitions. 

DATES:  This  rule  is  effective  on  June  11. 
2003  without  further  notice,  unless  EPA 
receives  adverse  comment  by  May  12. 
2003.  If  we  receive  such  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 


ADDNESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Please 
mail  conunents  to  the  Water  Docket. 
Environmental  Protection  Agency, 
Mailcode:  4101T,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  20460 
or  submit  them  electronically  to  http:// 
www.epa.gov/edocket.  Send  either  to 
the  Attention  of  Docket  ID  No.  OW- 
2003-0007.  See  section  I.C,  of  the 
SUPPLEMENTARY  INFORMATION  section  for 
more  information  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Frank  Hund,  EPA  Office  of  Water  by 
phone  at  (202)566-1027  or  by  e-mail  at 
hund.frank@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include  facilities  of  the  following 
types  that  discharge  pollutants  directly 
or  indirectly  to  U.S.  waters. 


Category 


Industry 


Examples  of  regulated  entities 


Facilities  that  generate  process  wastewater  from  the  manufacture  of  ptiarmaceutical  products 
and/or  pharmaceutical  intermediates  by  fermentation,  extraction,  chemical  syntt>esis  and/or 
mixing,  compounding  and  formulating. 


SIC  (NAICS)  code 


2833.  R834.  2836  (2834- 
04.  2834-98). 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
awiire  could  potentially  bo  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the  definitions 
and  applicability  criteria  in  §§439.1, 
439.10.  439.20,  439.30.  439.40  and 
439.50  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2003-0007. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related ' 
to  this  action.  Thd  official  {wibiic  docket 
is  the  colldctioaof  ihateriais  that  U 


available  for  public  viewing  at  the  Water 
Docket  in  the  EPA  Docket  Center,  (EPA/ 
DC)  EPA  West,  Room  B102. 1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.ni.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  For  access  to  docket 
materials,  please  call  ahead  to  schedule 
an  appointment.  Every  user  is  entitled 
to  copy  100  pages  before  incurring  a 
charge.  The  Docket  may  charge  15  cents 
a  page  for  each  page  over  the  100-page 
limit. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  tip  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  "EPA  Dockets."  You  may  use 
EPA  Dockets  at  http://www.epa.gov/ 
edocket/  to  submit  or  view  public 
comments^  access  the  index  Usting  of 
the  content^of  the  official  public         -   ' 
docket,  and  to  ataass  those  dooamentsi 


in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

n.  Legal  Authority 

The  U.S.  Enviroiunental  Protection 
Agency  is  promulgating  these 
regulations  under  the  authority  of  33 
U.S.C.  1311,  1314,  1316,  1317,  1318, 
1342  and  1361. 

m.  Overview  of  Effluent  Limitations 
Guidelines  and  Standards 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters"  (section 
101(a),  33  U.S.C.  1251(a)).  To  achieve 
this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  confrtints 
the  problem  of  water  pollution  On  a 
number  of  different  firants.  Its  primary 
reliance,  however,  is  on  establishing 
restrictions  on  the  types  and  amounts  of 
pollutants  discharged  from  various 
industrial,  cdmmercial,  and  publici '  *'■  ■  ' ' 
sources  ^fw&stevrdteri  '■•.■■.•.  u'-.c 


Congress  recognized  that  regulatingn*^ 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards  that 
restrict  pollutant  discharges  for  those 
who  discharge  wastewater  indirectly 
through  sewers  flowing  to  publicly- 
owned  treatment  works  (POTWs) 
(section  307(b)  and  (c),  33  U.S.C. 
1317(b)  and  (c)).  National  pretreatment 
standards  are  estabhshed  for  those 
pollutants  in  wastewater  from  indirect 
dischargers  which  may  pass  through  or 
interfere  with  POTW  operations. 
Generally,  pretreatment  standards  are 
designed  to  ensure  that  wastewater  bom 
direct  and  indirect  industrial 
dischargers  are  subject  to  similar  levels 
of  treatment.  In  addition,  POTWs  are 
required  to  implement  local 
pretreatment  limits  applicable  to  their 
industrial  indirect  dischargers  to  satisfy 
any  local  requirements  (40  CFR  403.5). 

Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  These  Umitations  and 
standards  are  established  by  regulation 
for  categories  of  industrial  dischargers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 

On  November  17, 1976,  (41  FR  50676) 
EPA  promulgated  "best  practicable 
control  technology  ourently  available" 
(BPT)  effluent  limitations  guidelines  for 
the  Pharmaceutical  Manufactxu-ing  Point 
Soim:e  Category.  On  October  27, 1983, 
(48  FR  49808)  the  Agency  revised  the 
BPT  limitations  and  promulgated 
additional  limitations  covering  the  "best 
available  technology  economically 
achievable"  (BAT)  and  pretreatment  and 
new  source  standards  for  this  (>oint 
source  category. 

On  September  21,  1998,  (63  FR  50388) 
EPA  again  revised  the  effluent 
limitations  guidelines  and  standards  for 
the  Pharmaceutical  Manufacturing  Point 
Source  Category.  We  subsequently 
received  conunents  from  the  regulated 
community  and  after  our  own  analysis 
and  review,  we  determined  that  several 
minor  amendments  which  are  discussed 
below  were  warranted. 

IV.  Amendment  to  New  Source 
Effednre  Dates 

Section  306  of  the  Clean  WatCT  Act 
requires  EPA  to  establish,  and  bam  time 
to  time,  revise  standards  of  performance 
fw  categories  of  new  sources  which  may 
disdiaigB  pollutants.  Uoder  the  Act. 
poiitf  sources  constructed  to.meet  these 


NSPS  may  not  be  subject  to  more 
stringent  standards  diiring  a  statutorily 
prescribed  period  following 
construction  of  such  source,  generally 
10  years.  EPA  first  promulgated  NSPS 
for  the  Pharmaceutical  Manufacturing 
Point  Source  Category  in  1983  when  the 
Agency  established  effluent  limitations 
guidelines  and  pretreatment  standards 
for  this  category.  When  EPA 
promulgated  revised  limitations  and 
standards,  including  NSPS,  for  the 
Pharmaceuticals  Manufacturing  Point 
Somce  Category  in  1998,  40  CFR 
439.15(c),  439.25(c),  439.35(c),  and 
439.45(c)  provided  for  this  protection 
period  from  more  stringent  standards. 
For  example,  paragraph  (c)  of  §  439.15 
states: 

Any  new  source  subject  to  the  provisions 
of  this  section  that  commenced  discharging 
after  November  21, 1988  and  prior  to 
November  20, 1998  must  continue  to  achieve 
the  standards  specified  in  the  earlier  version 
of  this  section  until  the  expiration  of  the 
applicable  time  period  specified  in  40  CFR 
122.29(d)(1).  after  which  the  source  must 
achieve  the  standards  specified  in  §§439.13 
and  439.14.  (Emphasis  supplied) 

In  order  to  remove  any  ambiguity 
about  which  regulations  applied  to 
dischargers  constructing  new  facilities 
and  conunencing  discharge  after  the 
1983  regulation  but  before  the  effective 
date  of  3»e  1998  regulations,  EPA  is 
amending  the  regulation.  EPA  is 
amending  paragraph  (c)  of  each  of  the 
four  sections  cited  above  to  state  clearly 
that  any  new  soiuY:e  that  conunenced 
discharging  after  November  21, 1988, 
and  before  November  20, 1998,  must 
continue  to  achieve  the  standards 
specified  for  40  CFR  part  439  in  the 
October  27, 1983,  Federal  Register  (48 
FR  49808)  (which  are  contained  in  the 
1988  edition  of  the  CFR)  until  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1). 
TTiereafter,  the  source  mu^t  comply  with 
the  applicable  effluent  limitations 
specified  in  the  September  21, 1998. 
regulation  (63  FR  50388).  The 
amendments  substitute  for  the  phrase 
"earlier  version"  a  specific  reference  to 
the  1988  edition  of  40  CFR  part  439. 
This  will  remove  any  imcertainty  about 
the  standards  with  which  a  point  source 
discharger  must  comply. 

Section  307(c)  of  the  CWA  also 
requires  EPA  to  promulgate 
pretreatment  standards  for  new  sources 
simultaneovisly  with  the  promulgation 
of  NSPS  for  a  category  of  sources.  When 
EPA  promulgated  the  PSNS  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Caiegary  in  1998.  PSNS  in 
§§  439.17. 439.27, 439.37.  and  439.47 
fvledtoqiscifywhenajpuice-:     r<-i 
consbucted  before  the  date  on  whidi 


the  new  PSNS  became  effective  would 
be  subject  to  the  more  stringent 
standards.  To  correct  this  oversight, 
EPA  is  revising  each  of  these  four 
sections  to  read  as  follows: 

Except  as  provided  in  40  CFR  403.7,  any 
new  source  subject  to  this  subpart  that 
commenced  discharging  after  November  21, 
1988,  and  prior  to  November  20. 1998.  must 
continue  to  achieve  the  pretreatment 
standards  specified  for  this  section  in  the 
1988  edition  of  40  CFR  part  439  during  a  ten- 
year  period  beginning  on  the  date  the  source 
commenced  discharge,  or  during  the  period 
of  depreciation  or  amortization  of  the  facility, 
which  ever  comes  first,  after  which  the 
source  must  achieve  the  same  standards  as 
specified  in  [insert  the  appropriate  PSES 
section  for  the  subpart). 

V.  Amendment  to  BOD  Minimum 
Limitation 

When  EPA  issued  regulations  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Category  on  October  27.  1983  (49 
FR  49808),  tiie  best  practicable  control 
technology  (BPT)  regulation  in 
§§  439.22  and  439.42  provided  for  a 
minimum  monthly  average  limitation 
for  BODs,  which  was  qualified  by  the 
following  sentence:  "However,  a  plant 
shall  not  be  required  to  attain  a 
maximiun  30-day  average  BODs  effluent 
limitation  of  less  than  the  equivalent  of 
45  mg/1."  EPA  included  this  provision 
because  dischargers  with  BOD5  levels 
up  to  100  mg/L  in  their  raw  wastewater 
could  not  achieve  the  required  90% 
reduction  of  BOD5  using  biological 
treatment,  the  technological  basis  for  the 
limitation.  Since  biological  treatment 
could  not  achieve  the  required 
reduction  for  such  dischargers.  EPA 
established  a  qualified  provision  for  a 
minimum  BODs  concentration  in  the 
1983  regulation. 

EPA  inadvertentiy  omitted  this     : 
qualified  provision  of  the  BOD5 
limitations  from  the  final  rule  pubfished 
in  1998,  and  this  language  consequently 
has  not  been  included  in  subsequent 
editions  of  40  CFR  part  439.  Today  EPA 
is  correcting  this  omission  by  adding  to 
§§  439.22(a)  and  439.42(a)  the  phrase:  " 
*  *  *,  except  that  no  facihty  shall  be 
required  to  attain  a  monthly  average 
limitation  for  BODs  that  is  less  than  the 
equivalmit  of  45  mg/L. " 

VL  Amendment  To  Delete  Methyl 
Cellosohre  From  Pretreatment 
Standards 

EPA  is  amending  40  CFR  part  439  by 
deleting  the  pretreatment  standards  for 
methyl  Cellosolve  from  §§  439.16. 
439.17. 439.36  and  439.37,  and  from 
TMeZot  Appendix  A.  hi  the  1998 
repilatien.  EPA  established  .>■  -  m 

pretreatment  standards  tat  methyl 
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Cellosolve  and  other  pollutants  which 
EPA's  pass-through  analysis  concluded 
would  pass  through  POTW  treatment 
rather  than  be  removed  by  POTW 
treatment.  EPA  based  its  determination 
on  a  chemical  and  engineering 
evaluation  of  which  pollutants  would 
not  be  susceptible  to  treatment  in  POTW 
biological  treatment  systems.  EPA's 
pass-through  analysis  depended  on  a 
number  of  calculations,  relying  in  part 
on  a  comparison  of  a  parameter's 
Henry's  Law  Constant  (Hl)  with  a 
threshold  Hl  value. 

In  a  letter  to  EPA  dated  November  28. 
2000,  the  Pharmaceutical  Research  and 
Manufacturers  of  America  (PhRMA) 
indicated  that  EPA  had  used  an 
incorrect  Hl  value  for  methyl  Cellosolve 
in  the  pass-through  analysis  by 
assuming  an  Hl  value  of  2.9  x  10 '  ^  atm/ 
gmole/m^.  This  was  the  same  Hl  value 
that  had  been  used  for  methyl 
Cellosolve  by  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  in  establishing  the  Maximum 
Air  Control  Technology  (MACT) 
standards  for  pharmaceutical 
manufacturers  that  were  promulgated  in 
1998,  and  that  had  been  developed 
concomitantly  with  revised 
pretreatment  standards  for  40  CFR  part 
439.  The  OAQPS,  however, 
subsequently  revised  its  Hl  value  for 
methyl  Cellosolve  from  2.9  x  10 "  ^  to  3.3 
X  10    '  atm/gmole/m\  based  on  a  value 
reported  by  Johanson  G.  and  Dynesius 
B.  in  "Liquid/air  partition  coefficients  of 
six  commonly  used  glycol  ethers," 
British  Journal  of  Industrial  Medicine, 
1988.  45:561-564. 

The  determination  of  an  incorrect  Hl 
constant  was  reinforced  when  EPA  also 
considered  the  analytical  technique 
required  to  measure  low  concentrations 
of  methyl  Cellosolve  in  wastewater. 
Analytical  methods  to  measine  volatile 
organic  analytes  (VOAs)  utilize  an  inert 
gas  purging  technique  to  recover  VOAs 
from  a  wastewater  sample.  But  methyl 
Cellosolve  does  not  purge  efficiently 
and  so  must  be  analyzed  using  a  direct 
injection  technique.  This  fact  offered 
additional  evidence  that  EPA  had  used 
an  inappropriate  Hl  value  for  methyl 
Cellosolve  in  the  earlier  pass-through 
analysis  of  the  pretreatment  standards. 

The  revised  Hl  for  methyl  Cellosolve 
(3.3  X  10~^  atm/gmole/m^)  is  well  below 
the  threshold  Hl  value  (1  x  10"'  atm/ 
gmole/m')  that  EPA  used  to  classify  a 
compound  as  a  volatile  organic 
compound  (VOC)  for  purposes  of  the 
Agency's  pass-through  analysis.  Thus, 
EPA  relied  on  an  inappropriate  Hl  value 
for  methyl  Cellosolve  in  the  pass- 
through  analysis  for  the  1998  rule.  This 
caused  this  compound  to  be  identified 
as  a  VOC,  which  the  Agency's  pass- 


through  analysis  determined  would  pass 
through  a  POTW's  treatment.  When  EPA 
used  the  corrected  lower  Hl  value  and 
found  that  methyl  Cellosolve  was  not  a 
VOC,  the  Agency's  pass-through 
analysis  determined  that  this  compound 
would  not  pass  through  a  POTW's 
treatment. 

Vn.  Additional  Edits  to  40  CFR  Part 
439 

Today's  rule  also  includes  non- 
substantive edits  and  format  changes  to 
the  rule  promulgated  in  1998  in  order  to 
shorten  and  clarify  40  CFR  part  439.  The 
"Authority"  citation  was  shortened  to 
conform  with  current  guidance  from  the 
Federal  Register  Office.  The  text  from 
§  439.4  was  merged  into  §  439.2  and  the 
heading  of  §  439.2  was  revised  to  read: 
"General  monitoring  requirements." 
Section  439.4  was  re-designated  luider  a 
new  heading  "General  limitation  or 
standard  for  pH"  and  the  term 
"Subcategory"  was  removed  from  the 
heading  of  all  subparts.  EPA  has  also 
added  definitions  of  "Maximum  daily" 
and  "Maximimi  monthly  average"  to 
§439.1.  These  definitions  are  similar  to 
those  used  in  other  effluent  limitations 
guidelines  and  pretreatment  standards 
regulations  and  reflect  the  definitions 
used  to  promulgate  the  limits  in  the 
existing  40  CFR  part  439.  Finally,  the 
initial  phrase,  "The  term  *  *  *  "  was 
removed  from  all  definitions,  column 
headings  and  titles  of  all  tables. 
Corresponding  text  referencing  these 
headings  and  titles  was  also  revised. 

Vm.  Rationale  for  Direct  Final  Rule 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment.  The 
changes  here  will  facilitate  the 
implementation  of  part  439  and  will  not 
afiect  environmental  impacts  or 
compliance  costs.  They  merely  clarify 
applicable  dates,  correct  an  inadvertent 
error  and  omission,  and  make  other 
non-substantive  edits.  However,  in  the 
"Proposed  Rules"  section  of  today's 
Federal  Register,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  amend  part  439,  as 
described  herein,  if  adverse  comments 
are  filed.  This  rule  will  be  effective  on 
June  11.  2003  without  further  notice, 
unless  we  receive  adverse  comment  by 
May  12,  2003.  If  EPA  receives  adverse 
comment  on  one  or  nKtre  distinct 
amendments,  paragraphs,  or  sections  of 
this  rulemaking,  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  indicating  which  provisions 
will  become  effective  and  which 
provisions  are  being  withdrawn  due  to 
adverse  comment.  Any  distinct 


amendment,  paragraph,  or  section  of 
today's  rulemaking  for  which  we  do  not 
receive  adverse  comment  will  become 
effective  on  the  date  set  out  above, 
notwithstanding  any  adverse  comment 
on  any  other  distinct  amendment, 
paragraph,  or  section  of  today's  rule.  We 
will  address  all  adverse  public 
comments  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
conunenting  must  do  so  at  this  time. 

DC.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  (October  4,  1993))',  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribsd  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  It  merely 
clarifies  applicable  dates,  corrects  an 
inadvertent  error  and  omission,  and 
makes  other  non-substantive  edits. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  «igency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 


and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedine  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impact 
of  today's  final  rule  on  small  entities,  a 
small  entity  is  defined  as  (1)  a  small 
business  with  gross  revenue  under  $6 
million  (based  on  Small  Business 
Administration  size  standards);  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  less  than  50,000;  and  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  vdll  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
merely  clarifies  applicable  dates, 
corrects  an  inadvertent  error  and 
omission,  and  makes  other  non- 
substantive edits.  As  explained  above, 
the  change  to  the  PSNS  sections  of  the 
regulation  merely  removes  any 
ambiguity  about  the  applicability  of  the 
earlier  1983  pretreatment  standards 
during  the  10-year  protection  period 
prior  to  November  20, 1998,  and  makes 
them  consistent  with  the  latest  NSPS 
sections.  The  PSNS  revision  does  not 


establish  any  new  requirements  with 
respect  to  those  subject  to  the 
regulation.  The  other  changes  similarly 
would  have  either  no  effect  on  the 
regulated  entities,  or  at  most  an 
inconsequential  effect.  The  deletion  of 
methyl  Cellosolve  would  reduce  the 
economic  impacts  of  the  regulation  on 
those  entities,  including  sm&ll  entities, 
subject  to  pretreatment  standards  in  the 
two  subparts  which  currently  contain 
methyl  Cellosolve  as  a  regulated 
parameter.  In  addition,  as  noted  above, 
the  revision  to  re-establish  the 
minimum  concentration  for  BOD5 
would  correct  an  earlier  inadvertent 
omission  and  reflect  the  requirements  of 
existing  discharge  permits. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govermnents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed^  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
bindensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed, 
under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potedtiaUy 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 


EPA  has  determined  that  this  final     < 
rule  does  not  contain  a  Federal  mandate 
that  may  result  in  expenditiu«s  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  It 
merely  clarifies  applicable  dates, 
corrects  an  inadvertent  error  and    • 
omission,  and  makes  other  non- 
substantive edits.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

For  the  same  reason,  EPA  has 
determined  that  this  final  rule  contains 
no  regulatory  requirements  that  might 
significantly  affect  small  governments. 
The  final  rule  does  not  uniquely  affect 
small  governments  because  small  and 
large  governments  are  affected  in  the 
same  way.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  section 
203  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federahsm"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiu« 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
amends  effluent  limitations  and 
pretreatment  standards  which  impose 
requirements  that  apply  to  facilities 
wben  they  discharge  wastewater  or 
introduce  wastewater  to  a  POTW.  It 
merely  clarifies  applicable  dates, 
corrects  an  inadvertent  error,  and 
omission,  and  makes  other  non- 
substantive edits.  EPA  has  determined 
that  th^  are  no  pharmaceutical 
facilities  owned  and/or  operated  by 
State  or  local  governments  that  would 
be  subject  to  today's  nde.  Further,  the 
rule  would  only  incidentally  affect  State 
and  local  governments  in  their  capacity 
as  implementers  of  CWA  NPDES 
permitting  programs.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 
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F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  Federal 
government  and  Indian  tribes  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  this  Federal 
government  and  Indian  tribes  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes.  It  merely 
clarifies  applicable  dates,  corrects  an 
inadvertent  error  and  omission,  and 
makes  other  non-substantive  edits.  EPA 
has  not  identified  any  pharmaceutical 
facilities  covered  by  today's  rule  that  are 
owned  and/or  operated  by  Indian  tribal 
goveriunents.  No  Indian  tribes  are 
responsible  for  implementing  the  CWA 
NPDES  permitting  program.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If . 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  e^ctive 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  nile  as 
defined  under  Executive  Order  12866. 
Further,  this  rule  does  not  concern  an 
environmental  health  or  safety  risk  that 


EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

H.  Executive  Order  1321 1 :  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355;  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National    . 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTT AA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
luiless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget  (OMB), 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  ccmtaining  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  the  publication  of  the 
rule  in  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  nde"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  Jime  11.  2003. 

List  of  Subjects  in  40  CFR  Part  439 

Environmental  protection,  Drugs,. 
Reporting  and  recordingkeeping 
requirements.  Waste  treatment  and 
disposal,  Water  pollution  control. 


Dated:  February  28.  2003. ' 
Christine  Todd  Whitman, 
Administrator. 

For  reasons  set  out  in  the  preamble, 
part  439,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  439— PHARMACEUTICAL 
MANUFACTURING  POINT  SOURCE 
CATEGORY 

1.  The  authority  citation  for  part  439 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1311. 1314. 1316. 
1317. 1318. 1342  and  1361. 

2.  Section  439.1  is  amended  by 
revising  paragraphs  (b)  through  (n)  and 
adding  paragraphs  (o)  and  (p)  to  read  as 
follows: 

S  439.1    General  definitions. 

***** 

(b)  Bench-scale  operation  means  the 
laboratory  testing  of  materials,  methods, 
or  processes  on  a  small  scale,  such  as  on 
a  laboratory  worktable. 

(c)  Cyanide  (T)  means  the  parameter 
total  cyanide. 

(d)  In-plant  monitoring  point  means  a 
location  within  a  plant,  where  an 
individual  process  effluent  can  be 
exclusively  monitored  before  it  is 
diluted  or  mixed  with  other  process 
wastewaters  en  route  to  the  end-of-pipe. 

(e)  Maximum  daily  means  the  highest 
allowable  discharge  of  wastewater 
pollutants  during  a  calender  day  or  any 
24  hour  period  that  reasonably 
represents  a  calender  day  for  piu-poses 
of  sampling. 

(f)  Maximum  monthly  average  means 
the  highest  allowable  average  of  daily 
discharges  of  wastewater  pollutants  over 
a  calendar  month,  and  is  calculated  as 
the  sum  of  all  daily  values  measured 
during  a  calendar  month  divided  by  the 
number  of  daily  values  measured  during 
that  month. 

(g)  mg/L  means  milligrams  per  liter  or 
parts  per  million  (ppm) 

(h)  Minimum  level  means  the  level  at 
which  an  analytical  system  gives 
recognizable  signals  and  an  acceptable 
calibration  point. 

(i)  Nitrification  capability  means  the 
capabiUty  of  a  POTW  treatment  system 
to  oxidize  ammonia  or  ammonium  salts 
initially  to  nitrites  (via  Nitrosomonas 
bacteria)  and  subsequently  to  nitrates 
(via  Mtrobacter  bacteria).  Criteria  for 
determining  the  nitrification  capabiUty 
of  a  POTW  treatment  system  are: 
bioassays  confirming  the  presence  of 
nitrifying  bacteria;  and  analyses  of  the 
nitrogen  balance  demonstrating  a 
reduction  in  the  concentration  of 
ammonia  or  ammonium  salts  and  an 


increase  in  the  concentrations  of  nitrites 
and  nitrates. 

(j)  Non-detect  (ND)  means  a 
concentration  value  below  the 
minimum  level  that  can  be  reliably 
measured  by  the  analytical  method. 

(k)  Pilot-scale  operation  "Jneans 
processing  equipment  being  operated  at 
an  intermediate  stage  between 
laboratory-scale  and  full-scale  operation 
for  the  purpose  of  developing  a  new 
product  or  manufactiuring  process. 

(1)  POTW  means  publicly  owned 
treatment  works  (40  CFR  403.3). 

(m)  Process  wastewater,  as  defined  at 
40  CFR  122.2  and  for  the  purposes  of 
this  part,  does  not  include  the 
following: 

(1)  Trimethyl  silanol,  any  active  anti- 
microbial materials,  process  wastewater 
from  imperfect  fermentation  batches, 
and  process  area  spills.  Discharges 
containing  such  materials  are  not 
subject  to  the  limitations  "and  standards 
of  this  part. 

(2)  Non-contact  cooling  water,  utility 
wastewaters,  general  site  surface  runoff, 
groundwater  (e.g.,  contaminated 
groundwaters  from  on-site  or  off-site 
groundwater  remediation  projects),  and 
other  non-process  water  generated  on 
site.  Discharges  of  such  waters  and 
wastewaters  are  not  subject  to  the 
limitations  and  standards  of  this  part. 

(n)  Non-conventional  pollutants 
means  parameters  that  are  neither 
conventional  pollutants  (40  CFR 
401.16).  nor  "toxic"  pollutants  (40  CFR 
401.15). 

(o)  Surrogate  pollutant  means  a 
regulated  parameter  that,  for  the 
purpose  of  compliance  monitoring,  is 
allowed  to  serve  as  a  surrogate  fora 
group  of  specific  regulated  parameters. 
Plants  would  be  allowed  to  monitor  for 
a  surrogate  pollutant(s).  when  the  other 
parameters  for  which  it  stands  are 
receiving  the  same  degree  of  treatment 
as  the  surrogate  pollutant(s)  and  all  of 
the  parameters  discharged  are  in  the 
same  treatability  class(es)  as  their 
respective  surrogate  pollutant(s). 
Treatability  classes  have  been  identified 
in  Appendix  A  of  this  part  for  both 
steam  stripping  and  biological  treatment 
technologies,  which  are  the  respective 
technology  bases  for  PSES/PSNS  and 
BAT/NSPS  limitations  controlling  the 
discharge  of  regidated  organic 
parameters. 

(p)  Xylenes  means  a  combination  of 
the  three  isomers:  o-xylene,  m-xylene. 
and  p-xylene. 

3.  Section  439.2  is  revised  to  read  as 
follows: 

§  439.2    General  monitoring  requirements, 
(a)  Permit  compliance  monitoring  is 
required  for  each  regulated  pollutant 


generated  or  used  at  a  pharmaceutical 
manufacturing  facility,  except  where  the 
regulated  pollutant  is  monitored  as  a 
surrogate  parameter.  Permit  limits  and 
compliance  monitoring  are  not  required 
for  regulated  pollutants  that  are  neither 
used  nor  generated  at  the  facility. 
Except  for  cyanide,  for  which  an 
alternate  monitoring  requirement  is 
established  in  subparts  A  and  C  of  this 
part,  a  determination  that  regulated 
pollutants  are  neither  used  nor 
generated  should  be  based  on  a  review 
of  all  raw  materials  in  use,  and  an 
assessment  of  the  process  chemistry, 
products  and  by-products  resulting  from 
each  of  the  manufactiuing  processes. 
This  determination  along  with  a 
recommendation  of  any  surrogate  rhust 
be  submitted  with  permit  applications 
for  approval  by  the  permitting  authority, 
reconfirmed  by  an  annual  chemical 
analysis  of  wastewater  from  each 
monitoring  location,  and  measurement 
of  a  non-detect  value  for  each  regulated 
pollutant  or  its  surrogate.  Permits  must 
specify  that  such  determinations  will  be 
maintained  in  the  facility's  permit 
records  with  their  discharge  monitoring 
reports  and  will  be  available  to 
regulatory  authorities  upon  request. 

(b)  Unless  noted  otherwise,  self- 
monitoring  will  be  conducted  at  the 
point  where  the  final  effluent  is 
discharged. 

4.  Section  439.4  is  revised  to  read  as 
follows:   . 

§  439.4    General  limitation  or  standard  for 
pH. 

The  pH  must  remain  within  the  range 
6.0  to  9.0  in  any  discharge  subject  to 
BPT,  BCT  or  NSPS  limitations  or 
standards  in  this  part. 

5.  Revise  the  heading  of  subpart  A  to 
read  as  follows: 

Subpart  A — Fermentation  Products 

6.  Section  439.11  is  revised  to  read  as 
follows: 

§439.11    Special  definitions. 

For  the  purpose  of  this  subpart: 

(a)  Fermentation  means  process 
operations  that  utilize  a  chemical 
change  induced  by  a  living  organism  or 
enzyme,  specifically,  bacteria,  or  the 
microorganisms  occurring  in  unicellular 
plants  such  as  yeast,  molds,  or  fungi  to 
produce  a  specified  product. 

(b)  Product  means  pharmaceutical 
products  derived  from  fermentation 
processes. 

7.  Section  439.12  is  amended  by 
revising  paragraphs  (a)  introductory 
tej(t,  and  (b)  Arough  (e)  to  read  as 
follows: 


§  439.12    Effluent  limttations  attainat>le  l>y 
ttie  application  of  ttte  best  practicable 
control  technology  currently  available 
(BPT). 


(a)  The  maximum  monthly  average 
limitation  for  BODs,  expressed  as  mass 
loading  (lbs.,  kg)  per  day,  must  reflect 
not  less  than  90  percent  reduction  in  the 
long-term  average  daily  BOD5  load  of 
the  raw  (untreated)  process  wastewater, 
multiplied  by  a  variability  factor  of  3.0. 
***** 

(b)  The  maximum  monthly  average 
limitation  for  TSS,  expressed  as  mass 
loading  (lbs.,  kg)  per  day,  must  be 
calculated  as  1.7  times  die  BOD? 
limitation  determined  in  paragraph  (a) 
of  this  section. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  limitations  for 
COD  are  as  follows: 

Effluent  Limitations  (BPT) 


Regulated  parameter 

Maximum 
daily  ^ 

Maximum 

monttily 

average  ^ 

COD 

1675 

856 

img/L  (ppm). 

(d)  If  the  maximum  monthly  average 
COD  concentration  in  paragraph  (c)  of 
this  section  is  higher  than  a 
concentration  value  reflecting  a 
reduction  in  the  long-term  average  daily 
COD  load  in  the  raw  (untreated)  process 
wastewater  of  74  percent  multiplied  by 
a  variability  factor  of  2.2.  then  the 
monthly  average  limitation  for  COD 
corresponding  to  the  lower 
concentration  value  must  be  applied. 

(e)  The  effluent  limitations  for 
cyanide  are  as  follows: 

Effluent  Limitations  (BPT) 


Regulated  parameter 

Maximum 
daily ' 

Maximum 

monthly 

average  1 

Cyanide  {Tl 

33.5 

9.4 

'mg/L  (ppm). 

*        • 


8.  Section  439.14  is  revised  to  read  as 
follows: 

§439.14    Effluent  limitations  attainable  by 
ttie  application  of  best  avaital>le  toctmology 
economicaHy  achievable  (BAT). 

(a)  Except  as  provided  in  40  CFR 
125.30  through  125.32.  any  existing 
point  source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BAT: 
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EFFLUEhfT  Umitations  (BAT) 

Regulated 

Maximum 

montfily 

parameter 

daily' 

average' 

Ammonia  (as  N)  ... 

84.1 

29.4 

Acetone  ._ 

OS 

0.2 

4-methyl-2- 

pentanone  

OS 

0.2 

Isobutyraldehyde  .. 

1.2 

0.5 

n-Amyl  acetate 

1.3 

0.5 

n-Butyl  acetate 

1.3 

0.5 

Ethyl  acetate 

1.3 

0.5 

Isopropyl  acetate  .. 

1.3 

0.5 

Methyl  fomurte 

1.3 

OS 

Amyl  alcohol  

10.0 

4.1 

Ethanol 

10.0 

4.1 

Isopropanol 

3.9 

1.6 

Methanol  

10.0 

4.1 

Methyl  Cellosolve 

100.0 

40.6 

Dimethyl  sulfoxide 

91.5 

375 

Triethyl  amine 

250.0 

102.0 

Ptienol ...., 

0.05 

0.02 

Benzene  

0.05 

0.02 

Tohierw ~ 

0.06 

0.02 

Xytones 

0.03 

0.01 

n-Hexane  

0.03 

0.02 

n-Heplane  

0.05 

0.02 

Methylene  chloride 

0.9 

0.3 

Cliloroform  

0.02 

0.13 

1.2-dN:hloroethane 

0.4 

0.1 

Cfiiorobenzene  

0.15 

0.06 

o-Oichlorot>enzene 

0.15 

0.06 

Tetrahydrofuran  .... 

8.4 

2.6 

Isopropyl  ether 

8.4 

2.6 

Diethyl  amine 

250.0 

102.0 

Acetonitriie 

2S.0 

10.2 

'  mg/L  (ppm). 

(b)  The  limitations  for  CXDD  are  the 
same  as  specified  in  §  439.12(c)  and  (d). 

(c)  The  limitations  for  cyanide  are  the 
same  as  specified  in  §  439.12(e).  (f)  and 
(g). 

9.  Section  439.15  is  revised  to  read  as 
follows: 

}439.15    New  source  parfonnanoe 
stBndards(NSPS). 

(a)  Any  new  source  subfect  to  this 
subpart  must  achieve  the  following 
standards: 


PERFORMANCE  STANDARDS  {USPS) 

negulsled 
perwnetof' 

Maximum 
dHyi 

Itaximum 

111    1  iiliih  1 

monmy 
awaoge* 

BOO,  ..,. 

267 

111 

TSS 

472 

166 

COO 

1675 

856 

Ammonia  (as  N)  ... 

84.1 

29.4 

Aoalona „ 

0.5 

0.2 

4-fflatiyl-2- 

panlsnone 

0.5 

0.2 

l-f^Hi  fc    ■■li^liiiiia 

1i 

0.5 

n-Amyl  aoelals 

U 

0.5 

n-eutyl  aoaMs 

1.3 

0.5 

E«iyi  motmt - 

1^ 

0.5 

laoprapyt  aoalala  .. 

1J 

0.5 

13 

0.5 

Amyl  aiooiial  ~ 

IOjO 

4.1 

EVianoi 

10X> 

4.1 

PERFORMANCE  STANDARDS  (NSPS)— 

Continued 


Regulated 
parameter 

1 

Maximum 
daiy' 

Maximum 

monthly 

average' 

Isopropanol  

Methanol 

Methyl  Ceflosolve 
Dimethyl  sulfoxide 

Trietfiyl  amine  

Phenol 

Benzene  

Toluene 

Xylenes 

n-Hexane  

n-Heplane  

Methylene  chloride 

Cf>lorofomi  

1.2-dichloroelhane 

Chlorobenzene  

o-Dichlorot)enzene 
■Tetrahydrofuran  .... 

Isopropyl  etfier 

Diettiyl  amine 

Acetonitrite 

3.9 
10.0 

100.0 
91.5 

250.0 
0.05 
0.05 
0.06 
0.03 
0.03 
0.06 
0.9 
0.02 
0.4 
0.15 
0.15 
8.4 
8.4 

250.0 
25.0 

1.6 

4.1 

40.6 

37.5 

102i) 
0.02 
0.02 
0.02 
0.01 
0.02 
0.02 
0.3 
0.13 
0.1 
0.06 
0.06 
Z6 
2.6 

102.0 
102 

'mgA.{ppm) 

(b)  The  limitations  for  cyanide  are  the 
same  as  specified  in  $  439.12(e).  (f)  and 

(g)- 

(c)  Any  new  source  subject  to  the 

provisions  of  this  section  that 
commenced  discharging  after  November 
21. 1988,  and  prior  to  November  20, 
1998,  must  continue  to  achieve  the 
standards  specified  for  this  section  in 
the  1988  edition  of  40  CFR  part  439, 
until  the  expiration  of  the  applicable 
time  period  specified  in  40  CFR 
122.29(d)(1),  after  which  the  source 
must  achieve  the  standards  specified  in 
§§439.13  and  439.14. 

10.  Section  439.16  is  revised  to  read 
as  follows: 

§439.16    Prsatmencstsndsfds  for  existing 
souroes  (PSES). 

(a)  Except  as  provided  in  40  CFR 
403.7  and  403.13,  any  existing  source 
sub)ect  to  this  subpart  must  continue 
achieving  the  standards  for  cyanide 
specified  in  paragraph  (c)  of  this  section 
and  must  achieve  the  following 
standards  by  September  21.  2001: 

PRETREATMENT  STANDAf%>S  (PSES) 


Ammonia  (as  N)' 

AosSons ~ 

4-msSiyt-2- 


84.1 
20.7 

20.7 
20.7 
20.7 
20.7 

aoj 

20.7 
20.7 


Itaximum 


b.4 
8.2 

8.2 

8.2 
8.2 

a.2 

0.2 
0.2 


PRETREATMENT  STANDARDS  (PSES)— 

Continued 


Regulated 
parameter 

Maximum 
daMy' 

Maximum 

monttily 

average' 

Isopropyl  ether 

Tetrahydrofuran  

Benzene  

1  o^jono  •  ••••«■••••■••■•••• 

Xyterws 

n-Heptane 

n4texarte  

Methylene  chloride 

Chloroiform 

1,2-dic»*)roelhane  .. 

ChlorotMnTene  

oOichlorobenzene  .. 

Diethyl  amine 

Triethyl  amirw 

20.7 

9.2 

3.0 

0.3 

3.0 

3.0 

3.0 

3.0 

0.1 

20.7 

3.0 

20.7 

255.0 

255.0 

8.2 
3.4 
0.7 
0.2 
0.7 
0.7 
0.7 
0.7 
0.03 
8.2 
0.7 
8.2 
100.0 
100.0 

'mgA.(ppm) 

2Not  appiicatito  to  sources  that  discharge  to 
a  POTW  with  nitrification  capability. 

(b)  Sources  tkat  discharge  to  a  POTW 
with  nitrification  capability  (defined  at 
§439.1(i))  are  not  required  to  achieve 
the  pretreatment  standard  for  ammonia 
(asN). 

(c)  The  limitations  for  cyanide  are  the 
same  as  specified  in  §439. 12(e),  (f)  and 

is)- 

11.  Section  439.17  is  revised  to  read 
as  follows: 

1439.17    Prslrsatment  standards  for  nsw 
aouroes  (PONS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  commenced  discharge  on 
November  20, 1998,  or  thereafter  must 
achieve  the  same  standards  as  specified 
in  §439.16. 

(b)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  commenced  dischaigii^ 
after  November  21, 1988,  and  prior  to 
November  20, 1998,  must  continue  to 
achieve  the  pretreatment  standards 
specified  for  this  section  in  the  1988 
edition  of  40  CFR  part  439  during  a  ten- 
year  period  beginning  on  the  date  the 
source  commenced  ctischarge,  or  during 
the  pniod  of  depreciation  at 
amortization  of  the  facility,  whichever 
comes  first,  after  which  the  source  must 
achieve  the  same  standards  as  specified 
in  §439.16. 

12.  Revise  the  heading  of  subpart  B  to 
reed  as  fellows: 


13.  Section  439.21  is  revised  to  read 
I  follows: 


1438^ 

For  the  purpose  of  this  stdipart: 
(a)  Extraction  means  process 
operations  diat  dsrive  frfiannaoeuticaily 
acdve  iqgredieatB  bom  natural  sotuoes 
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such  as  plant ibots  and  leaves,  animif^ 
glands,  and  parasitic  fungi  by  chemical 
and  physical  extraction. 

(b)  Product  means  any  substance 
manufactured  by  an  extraction  process, 
including  blood  fractions,  vaccines, 
serums,  animal  bile  derivatives, 
endocrine  products  and  medicinal 
products  such  as  alkaloids  that  are 
isolated  from  botanical  drugs  and  herbs. 

14.  Section  439.22  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (b)  through  (d)  to  read  as  follows: 

§  439.22    Effluent  limitations  attainabte  l»y 
ttie  application  of  the  liest  practicable 
control  technology  currently  available 
(BPT). 

***** 

(a)  The  limitation  for  BOD5  is  the 
same  as  specified  in  §  439.12(a).  No 
facility  shall  be  required  to  attain  a 
monthly  average  limitation  for  BOD5 
that  is  less  than  the  equivalent  of  45  mg/ 
L. 

***** 

(b)  The  limitation  for  TSS  is  the  same 
as  specified  in  §  439.12(b). 

(c)  Except  for  the  provisions  in 
paragraph  (d)  of  this  section,  the 
limitations  for  COD  are  as  follows: 

Effluent  Limitations  (BPT) 


Regulated  parameter 

Maximum 
daily ' 

Maximum 

monthly 

average  ^ 

COD 

228 

86 

'  mg/L  (ppm) 

(d)  If  the  maximum  monthly  average 
COD  concentration  in  paragraph  (c)  of 
this  section  is  higher  than  a 
concentration  value  reflecting  a 
reduction  in  the  long-term  average  daily 
COD  load  in  the  raw  (untreated)  process 
wastewater  of  74  percent  multiplied  by 
a  variability  factor  of  2.2,  then  a 
monthly  average  limitatioh  for  COD 
corresponding  to  the  lower 
concentration  value  must  be  applied. 

15.  Section  439.25  is  revised  to  read 
as  follows: 

§  439.25    New  source  performance 
standards  (NSPS). 

(a)  Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
standards: 

PERFORMANCE  STANDARDS  (NSPS) 


Regulated  parameter 


BOD5.. 
TSS  .... 


Maximum 
daily  ^ 


*«8H' 


Maximum 

monthly 

average  ^ 


PERFORMANCE  STANDARDS  (MSPS)— 

Continued 


Regulated  parameter 

Maximum 
daily  ■• 

Maximum 

monthly 

average ' 

COD  .-. 

228 

86 

'  mg/L  (ppm) 

(b)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21, 1988,  and  prior  to  November  20, 
1998,  must  continue  to  achieve  the 
standards  specified  for  this  section  in 
the  1988  edition  of  40  CFR  part  439, 
until  the  expiration  of  the  applicable 
time  period  specified  in  40  CFR 
122.29(d)(1),  after  which  the  source 
must  achieve  the  standards  specified  in 
§§439.23  and  439.24. 

16.  Section  439.26  is  revised  to  read, 
as  follows: 

§439.26    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  must  achieve  the 
following  standards  by  September  21, 
2001: 


PRETREATMENT  STANDARDS  (PSES) 

Regulated  parameter 

Maximum 
.  daily  ^ 

Maximum 

monthly 

average  ^ 

Acetone 

n-Amyl  acetate 

Ethyl  acetate 

Isopropyl  acetate  

Methylene  chloride  ... 

20.7 
20.7 
20.7 
20.7 
3.0 

8.2 
8.2 
8.2 
8.2 
0.7 

illf  ': 


18 


^  mg/L  (ppm). 

17.  Section  439.27  is  revised  to  read 
as  follows: 

§  439.27    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  commenced  discharge  on 
November  20, 1998,  or  thereafter  must 
achieve  the  same  standards  as  specified 
in  §439.26. 

(b)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  commenced  discharging 
after  November  21, 1988.  and  prior  to 
November  20, 1998,  must  continue  to 
achieve  the  pretreatment  standards 
specified  for  this  section  in  the  1988 
edition  of  40  CFR  part  439  dining  a  ten- 
year  period  beginning  on  the  date  the 
source  commenced  discharge,  or  during 
the  period  of  depreciation  or  -  -^         v 
ambrtization  of  the  facilityv'i^BfclwpWSIff . 
comes  first,  after  which  the  siSuirce  m{lsi 


achieve  the  same  standards  as  specified 
in  §439.26. 

18.  Revise  the  heading  of  Subpart  C  to 
read  as  follows: 

Subpart  C — Chemical  Synthesis 
Products 

19.  Section  439.31  is  revised, 
including  the  section  heading,  to  read  as 
follows: 

§439.31    Special  deffinitions. 

For  the  purpose  of  this  subpeul: 

(a)  Chemical  synthesis  means  using 
one  or  a  series  of  chemical  reactions  in 
the  manufacturing  process  of  a  specified 
product. 

(b)  Product  means  any  pharmaceutical 
product  manufactured  by  chemical 
synthesis. 

20.  Section  439.32  is  amended  by 
revising  paragraphs  (a)  through  (d)  and 
removing  paragraphs  (e)  through  (g)  to 
read  as  follows: 

§  439.32    Effluent  limitations  attainabte  by 
the  application  of  ttie  l>est  practicabte 
control  technology  currently  availabte 
(BPT). 

***** 

(a)The  limitation  for  BODs  is  the  same 
as  specified  in  §  439.12(a). 

(b)  The  limitation  for  TSS  is  the  same 
as  specified  in  §  439.12(b). 

(c)  The  limitations  for  COD  are  the 
same  as  specified  in  §  439.12(c)  and  (d). 

(d)  The  limitations  for  cyanide  are  the 
same  as  specified  in  §  439.12(e),  (f)  and 
(g)- 

*  *  *         ^j;^ 

21.  Section  439.34  is  revised  to  read 
as  follows:       ivm 

§  439.34    Effluent  limitations  attainabte  by 
the  application  of  iiest  availabte  technology 
economically  achievabte  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  efQuent 
limitations  representing  the  application 
of  BAT: 

(a)  The  limitations  are  the  same  as 
specified  in  §  439.14(a). 

(b)  The  limitations  for  COD  are  the 
same  as  specified  in  §  439.12(c)  and  (d). 

(c)  The  limitations  for  cyanide  are  the 
same  as  specified  in  §  439.12(e),  (f)  and 

(g)- 

22.  Section  439.35  is  revised  to  read 
as  follows: 

§  439.35    New  source  performance 

standards  (NSPS). 
(a)  Any  new  source  subject  to  this 

subpart  must  achieve  the  same 

standards  as  specified  in  §  439.15(a). 
~3)  The  limitations  for  cyanide  are  the 
^e  as  specffied  in  §439.12(^.  (ff  aa^" 

(g). 


sknie 
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(c)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21,  1988,  and  prior  to  November  20, 
1998,  must  continue  to  achieve  the 
standards  specified  for  this  section  in 
the  1988  edition  of  40  CFR  part  439, 
until  the  expiration  of  the  applicable 
time  period  specified  in  40  CFR 
122.29(d)(1).  after  which  the  source 
must  achieve  the  standards  specified  in 
§439.33  and  §439.34. 

23.  Section  439.36  is  revised  to  read 
as  follows: 

§439.36    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  must  continue  achieving 
the  standards  for  cyanide  specified  in 
paragraph  (b)  of  this  section  and  must 
achieve  the  standards  specified  in    , 
§439.16(a)  by  September  21,  2001. 

(a)  Sources  that  discharge  to  a  POTW 
with  nitrification  capability  (defined  at 
§  439. l(i))  are  not  required  to  achieve 
the  standards  for  ammonia  (as  N). 

(b)  The  standards  for  cyanide  are  the 
same  as  specified  in  §  439.12(e),  (f)  and 

(g)- 

24.  Section  439.37  is  revised  to  read 
as  follows: 

§  439.37    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  commenced  discharge  on 
November  20,  1998,  or  thereafter  must 
achieve  the  same  standards  as  specified 
in  §439.36. 

(b)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  commenced  discharging 
after  November  21,  1988,  and  prior  to 
November  20,  1998,  must  continue  to 
achieve  the  pretreatment  standards 
specified  for  this  section  in  the  1988 
edition  of  40  CFR  part  439  during  a  ten- 
year  period  beginning  on  the  date  the 
source  commenced  discharge,  or  during 
the  period  of  depreciation  or 
amortization  of  the  facility,  whichever 
comes  first,  after  which  the  source  must 
achieve  the  same  standards  as  specified 
in  §439.36. 

25.  Revise  the  heading  of  Subpart  D 
to  read  as  follows: 

Subpart  D — Mixing/Compounding  and 
FormulatkMi 

26.  Section  439.41  is  revised  to  read 
as  follows: 

1439.41    Special  definitions. 

For  the  purpose  of  this  subpart: 
ifi)  Mixing,  compounding,  and 
formulating  operations  means  processes 


that  put  pharmaceutical  products  in 
dosage  forms. 

(b)  Product  means  any  pharmaceutical 
product  manufactured  by  blending, 
mixing,  compounding,  and  formulating 
pharmaceutical  ingredients.  The  term 
includes  pharmaceutical  preparations 
for  both  human  and  veterinary  use  such 
as  ampules,  tablets,  capsules,  vials, 
ointments,  medicinal  powders,         ^    ' 
solutions,  and  suspensions. 

27.  Section  439.42  is  amended  by 
revising  paragraphs  (a)  through  (c)  and 
removing  paragraph  (d)  to  read  as 
follows: 

§  439.42    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

***** 

(a)  The  limitation  for  BOD5  is  the 
same  as  specified  in  §  439.12(a).  No 
facility  shall  be  required  to  attain  a 
monthly  average  limitation  for  BOD5 
that  is  less  than  the  equivalent  of  45  mg/ 
L. 

(b)  The  limitation  for  TSS  is  the  same 
as  specified  in  §  439.12(b). 

(c)  The  limitations  for  COD  are  the 
same  as  specified  in  §  439.22(c)  and  (d). 
***** 

28.  Section  439.44  is  revised  to  read 
as  follows: 

§  439.44    Effluent  limitations  attainable  by 
the  application  of  best  available  technology 
economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  mUst 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BAT:  The  Umitations  for  COD  are  the 
same  as  specified  in  §  439.22(c)  and  (d). 

29.  Section  439.45  is  revised  to  read 
as  follows: 

§439.45    New  source  performance 
standards  (NSPS). 

(a)  Any  new  source  subject  to  this 
subpart  must  achieve  the  same 
standards  as  specified  in  §  439.25(a). 

(b)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
21,  1988,  and  prior  to  November  20, 
1998,  must  continue  to  achieve  the 
standards  specified  for  this  section  in 
the  1988  edition  of  40  CFR  part  439, 
until  the  expiration  of  the  applicable 
time  period  specified  in  40  CFR 
122.29(d)(1),  after  which  the  source 
must  achieve  the  standards  specified  in 
§439.43  and  §439.44. 

30.  Section  439.46  is  revised  to  read 
as  follows: 


§  439.46    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  must  achieve  the 
following  standards  by  September  21, 
2001: 


Pretreatment  Standards  (PSES) 

Regulated  parameter 

Maximum 
daily' 

Maximum 
monthly 
average' 

Acetone 

n-Amyl  acetate 

Ethvl  acetate   

20.7 
20.7 
20.7 
20.7 
3.0 

8.2 
8.2 
8.2 

Isopropyl  acetate  ...... 

Methylene  chloride  ... 

8.2 
0.7 

'  mg/L  (ppm). 

31.  Section  439.47  is  revised  to  read 
as  follows:' 

§439.47    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  commenced  discharge  on 
November  20,  1998,  or  thereafter  must 
achieve  the  same  standards  as  specified 
in  §439.46. 

(b)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  commenced  discharging 
after  November  21, 1988,  and  prior  to 
November  20, 1998,  must  continue  to 
achieve  the  pretreatment  standards 
specified  for  this  section  in  the  1988 
edition  of  40  CFR  part  439  during  a  ten- 
year  period  beginning  on  the  date  the 
soiu'ce  commenced  discharge,  or  during 
the  period  of  depreciation  or 
amortization  of  the  facility,  whichever 
comes  first,  after  which  the  source  must 
achieve  the  same  standards  as  specified 
in  §439.46.     " 

32.  Revise  the  heading  of  subpart  E  to 
read  as  follows: 

Subpart  E — Research 

33.  Section  439.51  is  revised  to  read 
as  follows: 

§439.51    Special  definitions. 

For  the  purpose  of  this  subpart, 
product  means  products  or  services 
resulting  ft'om  research  and  product 
development  activities.' 

34.  Section  439.52  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 

§  439.52    Effluent  limitations  attainable  by 
ttte  application  of  ttte  best  practicable 
control  technology  currently  available 
(BPT). 

*         *         •         *         * 

(a)  The  limitation  for  BODs  is  the 
same  as  specified  in  §  439.12(a).  No 
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facility  shall  be  required  to  attain  a    '»" ; 
monthly  average  limitation  for  BODs 
that  is  less  than  the  equivalent  of  45  mg/ 
L. 

(b)  The  limitation  for  TSS  is  the  same 
as  specified  in  §  439.12(b). 

(c)  The  maximum  monthly  average 
limitation  for  COD,  expressed  as  mass 
loading  (lbs,  kg)  per  day,  must  reflect 
not  less  than  74  percent  reduction  in  the 
long-term  average  daily  COD  load  of  the 
raw  (imtreated)  process  wastewater, 
multiplied  by  a  variability  factor  of  2.2. 
No  facility  shall  be  required  to  attain  a 
limitation  for  COD  that  is  less  than  the 
equivalent  of  220  mg/L. 

(d)  The  long-term  average  daily  BOD5 
or  COD  mass  loading  of  the  raw  process 
wastewater  (i.e.,  the  base  number  to 
which  the  percent  reduction  is  applied) 
is  defined  as  the  average  daily  BOD5  or 
COD  load  during  any  calendar  month, 
over  12  consecutive  months  within  the 
most  recent  36  months. 

(ij  To  assure  equity  in  the 
determination  of  NPDES  permit 
limitations  regulating  discharges  subject 
to  this  subpart,  calculation  of  the  long- 
term  average  daily  BOD5  or  COD  load  in 
the  influent  to  the  wastewater  treatment 
system  must  exclude  any  portion  of  the 
load  associated  with  solvents,  except  for 
residual  amounts  of  solvents  remaining 


after  the  practices  of  recovery  and/or 
separate  disposal  or  reuse.  Residual 
amounts  of  these  substances  may  be 
included  in  the  calciilation  of  the 
average  influent  BODs  or  COD  loading. 

(2)  The  practices  of  recovery,  and/or 
separate  disposal  or  reuse  include: 
recovery  of  solvents  from  wastestreams; 
and  incineration  of  concentrated  solvent 
wastestreams  (including  tar  still 
bottoms).  This  regulation  does  not 
prohibit  the  inclusion  of  such  wastes  in 
raw  waste  loads  in  fact,  nor  does  it 
mandate  any  specific  practice,  but 
rather  describes  the  rationale  for 
determining  NPDES  permit  limitations. 
The  effluent  limitation  for  BOD5  or  COD 
may  be  achieved  by  any  of  several,  or 
a  combination,  of  these  practices. 


35.  Table  2  of  Appendix  A  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  43»— Tables 


Table  2.— Surrcxsate  Parameters 
FOR  Indirect  Dischargers  (Uti- 
lizing Steam  Stripping  Treat- 
ment Technology) 


Regulated  parameters 

Treatability  class 

Benzene 

Toluene '^ 

Xylenes 

n-Heptane 

High  strippability. 

Chtorofomn ' 

Methylene  chloride  ^ 

- 

Chlorot)enzene 

Ammonia  (aqueous) 

Diethyl  amine 

Triethyl  amine 

Acetone^ 

4-methyl-2-pentanone 

n-Amyl  acetate 

n-Butyl  acetate 

. 

Ethyl  acetate 

Medium 

strippability. 

Isopropyl  acetate 

Methyl  formate 

isopropyl  ether 

Tetrahydroturan  ^ 

1,2-dichloroethane 

o-Dichlorobenzene 

^  These  parameters  may  be  used  as  a  sur- 
rogate to  represent  ottier  parameters  in  tt>e 
same  treatat>ility  dass. 

[PR  Doc.  03-5716  Filed  3-12-03;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  439 

[FRL-7462-7] 

Effluent  Limitations  Guidelines, 
Pratreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Ptiarmaceutical  Manufacturing  Point 
Source  Category;  Proposed  Rule 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  amend 
certain  provisions  of  the  effluent 
guidelines  for  the  Pharmaceutical 
Manufacturing  Point  Source  Category, 
which  were  published  on  September  21, 
1998  (63  FR  50424).  First,  EPA  is 
clarifying  the  date  on  which  a 
discharger  subject  to  the  New  Soiuce 
Performance  Standards  (NSPS)  and  the 
Pretreatment  Standards  for  New  Sources 


(PSNS)  would  be  subject  to  effluent 
limitations  and  pretreatment  standards 
established  in  the  1998  regulation. 
Second,  this  rule  re-establishes  a 
minimum  concentration  for  the 
maximum  monthly  average  BOD? 
limitation  that  EPA  inadvertently 
omitted  from  the  Best  Practicable 
Control  Technology  (BPT)  requirements 
in  two  subcategories  of  the  1998 
regulation.  Next,  the  amendments 
correct  an  error  in  EPA's  pass-through 
analysis  prepared  in  support  of  the  1998 
rule  and,  as  a  result,  methyl  Cellosolve 
(2-methoxyethanol)  from  the 
pretreatment  standards  in  two 
subcategories  and  from  Appendix  A, 
Table  2,  "Surrogate  Parameters  for 
Indirect  Dischargers."  Finally,  the 
Agency  is  making  other  non-substantive 
editorial  and  format  changes  such  as 
removing  redundancies,  and  adding 
definitions. 

DATES:  Comments  must  be  received  by 
May  12,  2003.  Comments  postmarked 
after  this  date  may  not  be  considered. 


ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Please 
mail  comments  to  the  Water  Docket, 
Environmental  Protection  Agency, 
Mailcode:  4101T,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460  or 
submit  them  electronically  to  http:// 
www.epa.gov/edocket.  Send  either  to 
the  Attention  of  Docket  ID  No.  OW- 
2003-0007.  See  section  I.C.  of  the 
SUPPLEMENTARY  INFORMATION  section  for 
more  information  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Frank  Hund,  U.S.  EPA  Office  of  Water 
by  phone  at  (202)  566-1027  or  by  e-mail 
at  hund.fmnk@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include  faciUties  of  the  following 
types  that  discharge  pollutants  directly 
or  indirectly  to  U.S.  waters. 


Category 


Industry 


Examples  of  regulated  entities 


Facilities  that  generate  process  wastewater  from  ttie  manufacture  of  pharma- 
ceutical products  and/or  pharmaceutical  intermediates  by  fermentation,  extrac- 
tion, chemical  synthesis  and/or  mixing,  compounding  and  formulating. 


SIC  (NAICS)  c6de 


2833.  R834,  2836  (2834-04, 
2834-98). 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action^  This  table  lists 
the  types  of  entities  thai  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  df  entities  not 
listed  in  the  table  could  ^Iso  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the  definitions 
and  applicability  criteria  in  §§439.10, 
439.20,  439.30,  439.40  and  439.50  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particiilar  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATKW  CONTACT  section. 

B.  How  Ckin  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2003-0007. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  The  official  public  docket 
is  the  coUedtion  of  materials  that  is 
available  for  public  viewing  at  the  Water 


Docket  in  the  EPA  Docket  Center,  (EPA/ 
DC)  EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  koom  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  For  access  to  docket 
materials,  please  call  ahead  to  schedule 
^  appointment.  Every  user  is  entitled 
to  copy  100  pages  before  inouxing  a 
charge.  The  Docket  may  charge  15  cents 
a  page  for  each  page  over  the  100-page 
limit. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  "EPA  Dockets."  You  may  use 
EPA  Dockets  at  http://www.epa.gov/ 
edocket/  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  dociunents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system. 


select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  docimient  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
docimient  is  available  for  viewing  in 
EPA's  electronic  pubUc  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
focility  identified  in  section  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
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For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electroniceilly  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  pubUc 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31.2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Please  submit  with 
your  comments  any  references  cited  in 
your  comments.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensiu-e  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments;  however,  late  comments  may 
be  considered  if  time  permits.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  section  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  £/ectronicay7y.  If  you  submit  an 
electronic  conunent  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
conunent.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 


cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OW-2003-0007.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity* 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yoxu-  conunent. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OW-2003-0007.  hi  conti^ast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  direcUy  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are         * 
automatically  captiu-ed  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD-ROM.  You  may  submit 
comments  on  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  1,C.2.  These 
electronic  submissions  will  be  accepted 
in  Word  Perfect  or  ASCU  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Send  an  original  and  three 
(3)  copies  of  your  comments  to  the 
Water  Docket,  Environmental  Protection 
Agency,  Mail  Code  4 1 01 T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 


DC  20460,  Attention  Docket  ID  No.  OW- 
2003-0007. 

3.  By  Hand  Delivery  or  Courier. 
Dehver  your  comments  to:  Water 
Docket,  EPA  Docket  Center.  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW.,  Washington,  DC.  Attention  Docket 
ID  No.  OW-2003-0007.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  section  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  information 
identified  as  CBI  by  mail  only  to  the 
following  address:  Office  of  Science  and 
Technology,  Mail  Code  4303T,  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention:  Frank  Hund, 
Docket  ID  No.  OW-2003-0007. 

You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD-ROM, 
«nark  the  outside  of  the  disk  or  CD-ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD-ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD-ROM, 
mark  the  outside  of  the  disk  or  CD-ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

n.  Discussion  of  Direct  Final 
Ridemaldng 

In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  EPA 
is  promulgating  these  revisions  as  a 
direct  final  rule  without  prior  proposal 
because  we  view  them  as 
noncontroversial  revisions  and 
anticipate  no  adverse  comment.  We 
have  explained  our  reasons  for  these 
revisions  in  the  preamble  to  the  direct 
final  rule.  If  we  receive  no  adverse 
comment,  we  will  not  take  further 
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action  on  this  proposed  rule.  If  we 
receive  adverse  comment,  we  will 
withdraw  the  direct  final  rule  or 
portions  thereof,  and  the  direct  final 
rule  or  portions  thereof  will  not  take 
effect.  We  will  address  all  public 
ccfmments  in  a  subsequent  final  rule 
based  on  this  action.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
conunenting  must  do  so  at  this  time. 


m.  Related  Acts  of  Congress,  Executive 
Orders,  and  Agency  Initiativet 

For  the  various  statutes  and  Executive 
Orders  that  require  findings  for 
rulemaking,  EPA  incorporates  the 
findings  from  the  direct  final  rule  into 
this  companion  proposal  for  the 
purpose  of  providing  public  notice  and 
opportunity  for  comment. 


List  of  Subjects  in  40  CFR  Part  439 

Environmental  protection.  Drugs, 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  February  28,  2003. 
Christiiie  Todd  Whitman. 
Administrator. 

[FR  Doc.  03-5715  Filed  3-12-03;  8:45  ami 
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Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  March  11,  2003 

Designation  of  Officers  of  the  Office  of  Personnel 
Management  to  Act  as  Director  of  the  Office  of  Personnel 
Management 


Memorandum  for  the  Director  of  the  Office  of  Personnel  Management 

By  the  authority  vested  in  me  as  President  imder  the  Constitution  and 
laws  of  the  United  States  of  America  and  pursuant  to  the  Federal  Vacancies 
Reform  Act  of  1998,  5  U.S.C.  345  et  seq.,  I  hereby  order  that: 

Section  1.  Order  o/ Succession .  ' 

During  any  period  when  the  Director  of  the  Office  of  Personnel  Management 
(Director),  or  the  Deputy  Director  of  the  Office  of  Personnel  Management, 
has  died,  resigned,  or  otherwise  become  unable  to  perform  the  functions 
and  duties  of  the  office  of  Director,  the  following  officers  of  the  Office 
of  Personnel  Management,  in  the  order  listed,  shall  perform  the  hmctions 
and  duties  of  the  office  of  Director,  if  they,  are  eligible  t©  act  as  Director 
under  the  provisions  of  the  Federal  Vacancies  Reform  Act  of  1998,  until 
such  time  as  at  least  one  of  the  officers  mentioned  above  is  able  to  perform 
the  functions  and  duties  of  the  office  of  Director: 

Chief  of  Staff;  - 

General  Coimsel; 

Associate  Director,  Management  and  Chief  Financial  Officer; 

Associate  Director,  Htunan  Resources  Policy;    , 

Associate  Director,  Human  Resources  Products  and  Services; 

Associate  Director,  Hrnnan  Capital  Leadership  and  Merit  Systems  Account- 
ability; 

Deputy  Associate  Director,  Center  for  hivestigations  Servicesr 

Director,  Office  of  Congressional  Relations; 

Director,  Office  of  Communications; 

Senior  Advisor,  Homeland  Secm-ity;  and 

Senior  Advisor,  Learning  and  Knowledge  Management. 
Sec.  2.  Exceptions. 

(a)  No  individual  who  is  serving  in  an  office  listed  in  section  1  in 
an  acting  capacity,  by  virtue  of  so  serving,  shall  act  as  Director 
pursuant  to  this  memorandum. 

(b)  Notwithstanding  the  provisions  of  this  memorandum,  the  President 
retains  discretion,  to  the  extent  permitted  by  the  Federal  Vacancies 
Reform  Act  of  1998,  5  U.S.C.  3345-3349d,  to  depart  from  this 
memorandum  in  designating  an  acting  Director. 
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Sec.  3.  Publication.  ■»  -.  •  --i 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


U^ 


'  THE  WHITE  HOUSE. 
Washington.  March  11.  2003. 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signilicance. 

RULES  GOING  INTO 
EFFECT  MARCH  13,  200d 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska:  fisheries  of 
Exclusive  Economic 
Zone — 

Pollock;  published  2-11-03 
UBRARY  OF  CONGRESS 
National  Film  Preservation 
Board;  National  Film 
Registry;  published  3-13-03 
VETERANS  AFFAIRS 
DEPARTMENT 
Medical  benefits: 
Non-VA  physicians — 
Allowance  for  drug 
prescriptions  to  be  filled 
by  non-VA  phannacies 
in  state  homes  under 
VA  contracts;  published 
3-13-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Conservation  Security 
Program:  comments  due 
by  3-20-03:  published  2- 
18-03  (FR  03-03782] 

AGRICULTURE 

DEPARTMENT 

Natural  Resources 

Conservation  Service 

Loan  and  purchase  programs: 
Conservation  Secunty 
Program:  comments  due 
by  3-20-03;  published  2- 
18-03  (FR  03-03782] 

AGRICULTURE 

DEPARTMENT 

Administrative  practice  arKJ 
procedure: 

Civil  rights  discrimination 
complaints;  adjudication; 
comments  due  by  3-17- 
03;  published  2-14-03  [FR 
03-03565] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 

Atmospheric  Administration 

Fishery  conservation  and 
management: 


Alaska:  fisheries  of 
Exclusive  Economic 
Zone- 
Pacific  cod;  comments 
due  by  3-20-03; 
published  2-18-03  [FR 
03-03589] 
Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordfish, 
and  sharks;  comments 
due  by  3-17-03; 
published  11-15-02  [FR 
02-29086] 
Atlantic  tunas,  swordfish, 
and  sharks,  and  Atlantic 
biitfish;  exempted  fishing 
activities:  comments 
due  by  3-17-03; 
published  1-10-03  [FR 
03-00520) 
Magnuson-Stevens  Act 
provisions — 
IDomestk;  fistieries; 
exempted  fishing  permit 
applk:ations;  comments 
due  by  3-17-03: 
published  2-28-03  [FR 
03-04681] 
Domestic  fisheries: 
exempted  fishing  permit 
applications;  comments 
due  by  3-17-03; 
published  2-28-03  [FR 
03-04680] 
National  standard 
guidelines:  revision; 
comments  due  by  3-17- 
03;  published  2-14-03 
[FR  03-03758] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous: 
national  emission  standards: 
Chemical  recovery 
combustnn  sources  at 
kraft,  soda,  sulfite,  and 
stand-ak>ne  semk;hemk:al 
pulp  mills:  comments  due 
by  3-20-03;  published  2- 
18-03  [FR  03-03701] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Chemical  recovery 
combustion  sources  at 
kraft,  soda,  sulfite,  and 
stand-alone  semichemical 
pulp  mills;  comments  due 
by  3-20-03:  published  2- 
18-03  [FR  03-03702) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
Stales: 

California:  comments  due  by 
3-17-03:  published  2-13- 
03  [FR  03-03416] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 


promulgation:  various 

States: 

Califomia;  comnnents  due  by 

3-17-03;  published  2-13- 

03  [FR  03-03417] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
Califomia:  comments  due  by 

3-17-03;  published  2-13- 

03  [FR  03-03418) 
Rhode  Island;  comments 

due  by  3-17-03:  published 

2-14-03  [FR  03-03698] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  servk:es,  special: 
Private  land  mobile 
services — 

Dedicated  short-range 
communk:ation  services 
in  5.850-5  925  GHz 
band;  comments  due  by 
3-17-03;  published  1-15- 
03  [FR  03-00812] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devces: 
General  and  plastic  surgery 
devkies — 

Eight  surgical  suture 
devk^es;  special  control 
designation:  comments 
due  by  3-19-03; 
published  12-19-02  [FR 
02-31991) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Chk^go  Captain  of  Port 

Zone,  IL;  safety  zones; 

comments  due  by  3-17- 

03:  published  2-14-03  [FR 

03-03739) 
St.  Thomas,  U.S.  Virgin 

Islands;  security  zone; 

comments  due  by  3-21- 

03;  published  2-1903  [FR 

03-03978] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threaten^ 

Mountain  plover;  comments 
due  by  3-21-03:  published 
2-21-03  [FR  03-04152] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  OH. 
gas.  and  sulfur  operations: 

Documents  Incorporated  by 
reference;  comments  due 


by  3-17-03;  published  1- 
14-03  [FR  03-00665] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Glen  Canyon  National 
Recreatkjn  Area,  UT  and 
AZ;  personal  watercraft 
use:  comments  due  by  3- 
18-03;  published  1-17-03 
[FR  03-01157] 

JUSTICE  DEPARTMENT^ 

Drug  Enforcement 

Administration 

Schedules  of  controlled 
substances: 

Anabolk:  steroid  products: 
comments  due  by  3-17- 
03;  published  1-15-03  [FR 
03-00772] 

PERSONNEL  MANAGEMENT 
OFFICE 

Empk)yee  responsibilities  and 
conduct:  comments  due  by 
3-17-03;  published  1-15-03 
[FR  03-00818) 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Retirement  coverage  and 
service  credit  elections  for 
current  and  former 
nonappropriated  fund 
employees;  comments 
due  by  3-17-03;  published 
1-16-03  [FR  03-00819] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  ar)d  procedure: 
Administrative  proceedings: 
timeliness:  comments  due 
by  3-21-03:  published  2- 
19-03  [FR  03-03915] 

TRANSPORTATION 

DEPARTMENT 

Computer  reservation  systems, 
carrier-owr>ed;  expiration 
date  extension;  comments 
due  by  3-16-03;  published 
12-9-02  [FR  02-30951] 

Privacy  Act;  implementatk}n; 
comments  due  by  3-17-03; 
published  1-15-03  [FR  03- 
00828] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certifk:atk>n  and 
operatkxis: 

Transponder  continuous 
operatkm;  comments  due 
by  3-17-03;  published  1- 
14-03  [FR  03-00685] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
BeN;  comments  due  by  3- 
17-03;  published  1-15-03 
[FR  03-00328] 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  conwnents  due  by 

3-17-03;  published  1-29- 

03  [FR  03-01957] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Honeywell;jcomments  due 

by  3-17-03;  published  1- 

15-03  [FR  03-00643] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
'  McDonnell  Douglas; 

comntents  due  by  3-.17- 

03:  published  1-30-03  [FR 

03-02095] 
New  Piper  Aircraft,  Inc.; 

comments  due.  by  3-21- 

03;  published  1-27-03  [FR 

03-01679] 
Pilatus  Aircraft  Ltd.; 

comments  due  by  3-21- 

03;  published  2-12-03  [FR 

03-03449] 
Airworthiness  standards: 
Special  conditions — 


Embraer  Model  170-100 
and  107-200  airplanes; 
comments  due  by  3-20- 
03;  pubUshed  2-3-03 
[FR  03-02423] 
Colored  Federal  ainwayi; 
comments  due  by  3-17-03; 
pubfished  1-30-03  [FR  03- 
02189] 
VCR  and  cotored  Federal 
airways;  comments  due  by 
3-17-03;  published  1-30-03 
[FR  03-02190) 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Miscellaneous  amendments; 
comments  due  by  3-17- 
03;  published  1-21-03  [FR 
03-00580] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  vitrcuKural  area 
designations: 

Red  Hill.  OR,  and  Red  Hills. 
CA;  comments  due  by  3- 
17-03;  published  1-16-03 
[FR  03-00847] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Expenditures  deduction  and 
capitalization;  guklance; 


publk:  hearing;  comments 
due  by  3-19-03;  published 
12-19-02  [FR  02-31859] 

VETERANS  AFFAIRS 

DEPARTMENT 

Medk:al  benefits: 
Enrollment;  hospital  and 
outpatient  care  provkled 
to  veterans  subpriorities  of 
priority  categories  7  arxl  8 
and  annual  enrollment 
decision;  comments  due 
by  3-18-03;  published  1- 
17-03  [FR  03-01201] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuir>g  list  of 
publk:  bills  from  the  cument 
session  of  Congress  which 
have  beconrte  Federal  laws.  It 
may  be  used  in  coniunctk>n 
with  "PLUS"  (PuWk:  Laws 
Update  Servk»)  on  202-741- 
6043.  This  list  is  also 
available  online  at  htp:// 
www.nara.gov/fe(lreg/ 
plawcuiT.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  t>ut  may  be  ordered 
in  "slip  law"  (indivkjual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  be  made 
availat)le  on  the  Internet  from 
GPO  Access  at  MtpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  taws  may 
not  yet  be  available. 

H.R.  39S/P.L.  108-10 

Do-Not-Call  Implementation 
Act  (Mar.  11,  2003;  117  Stat. 
557) 

Last  List  March  10,  2003 


Put}lic  Laws  Electronic 
Notification  Sarvice 
(PENS) 


PENS  is  a  free  electronc  mail 
notifk:atk)n  servne  of  newly 
enacted  publk;  laws.  To 

sut)scribe,  go  to  http:// 

Hstserv.gsa.gov/archives/ 

publaws-l.html 

Note:  This  sennce  is  strk% 
for  E-mail  notifnation  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  servne. 
PENS  cannot  respond  to 
spectfk:  inquiries  sent  to  this 
address. 


Order  Now! 

t 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  njune  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


PiMuCATO*  •  PcncncALS  •  accnwNC  PROoucTS 


Ordlf  nvcMMnQ  CoO§ 

♦7917 

I I  YlLo,  please  send  me 


Charge  your  onhr.  I^^HQHQ 


r«  Ea»yl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  United  States  Government  Manual  2(X)2/2(X)3. 


S/N  069-000-00 1 45-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is  $ Prke  includes  regular  domestic  postage  and  hanrfUng  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


Company  or  penoiul  name 


(Please  type  or  print) 


Additional  address/attentioa  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
M«y« 


YES     NO 
lootkerMfcft?      □  □ 


I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        ([ 

LJ  VISA       n  MasterCard  Account 


I  I  I  I  I  i-n 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  i-n 


n 


(Credit  card  expiration  date) 


Thank  you  fw 
your  order! 


Authorizing  signature  9/02 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pittsburgh.  PA  15250-7954 


.*;»■■ 


M*u^ 


Public  Papers 
ofthe 
Presidents 
ofthe 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) .$61.00 

1994 

(Book  1) WOOO 

1994 

(Book  n) 462.00 

1995 

(Book  I) S60.00 

1996 

(Book  n) .$66.00 

1996 

(Book  I) 466.00 

1996 

(Book  n) J72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) 478.(M 

1998 

(Book  1) 474.00 

1998 

(Book  n) 476.00 

1999 

(Book  I) 471.00 

(Book  D) $76.00 

2000-2001 

(Book  I) WS-M 

2000-2001 

(Book  n) 463.00 

2000-2001 

(Book  ni)    476.00 

PiMiriwd  t>y  Ite  Office  of  the  Fedeni  Regittr. 
National  Aichivet  tni  Records  Administratiaa 

Mail  Older  to: 

Siuwrintendeat  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  (^  •«> 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilalion  of 

Presidential 
Documents 


Monriny.  lanuary  in.  1997 
VuluiiMt  33 — NiiiiilKr  2 
l'a)|«  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  T£lt)le  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ordar  ProccMing  Cod* 

*  5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

I I    I  iLiS,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

□  $  1 5 1 .00  First  Class  Mail         □  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%.  ' 

Please  Choose  Method  of  Payment: 

i I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  line 


rn-D 


Street  address 


I I  GPO  Deposit  Account        

LJ  VISA       LU  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 


City.  Stale.  ZIP  code 


Q 


(Credit  card  expiration  dale) 


Thamkyoufor 
your  order f 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Maywtnmi 


YES     NO 


— — r  DD 


Authorizing  »gnatiirc  4^0 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371.954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  t>een  made  to  ttie 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  ttie 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of  . 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Raglstet  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  sutiiects  are  carried 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numt)ers  with  ttie  date  of  piMication 
in  the  Federal  Flegister. 


Superintendent  of  Documents  Subscription  Order  Form 


On)«r  Procassing  Cod*: 

*5421 


I     I  YES,  enter  the  following  indicated  subscriptions  for  one  year 


.  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
-  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

ITS  Easy! 

To  fox  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


.  Price  indudes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Sute,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

M«y  we  ii^«  your  DMneMdRsanMile  to  Other  mailers?     Q  |_] 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account         [ 


(~1  VISA       CH  MasterCard  Account 


-n 


Thank  you  for 

(Credit  card  expiration  date)  y^^^  order! 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


l«OI 


iun:;  '  -»  I.-  «■-  i«'.'. 


..!»,.  .    .1  .    -i  ■'■  ■■■'• 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  ttie 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  s^jproximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis.  Is  published  In  24x 
microfiche  format  ind  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  Issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Omw  ProMMmg  Cod* 

*54l9 

I I    I  IliS.  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFhK)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)       D  One  year  at  $298  each 


Charge  your  order. 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Ptione  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2.5%. 


.  Price  Includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


AdJilional  aildrcss/attcntion  line 


Street  address 


City.  State.  ZIP  code 


DuytinK  phone  including  area  cod^ 


Purchase  order  number  (optional) 

YES     NO 

May  >wc  make  your  iwrne/addrawisn-iubbte  to  other  nniHS?      | |  |      | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


I     I  VISA       LJ  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  tigiuuiie 


i(yoi 


Mail  To:  Superintendent  of  E>ocuments 

P.O.  Box  37 1954,  Pittsburgh.  PA  1 5250-7954 


MRNMIATIOII  ABOUT  THI : 


Know  when  to  expect  yaw  icnewal  intkx  airi  luep  a  food  tUig  ooMi^  To  keep  our  subset 

prices  down,  the  Govemincot  Printing  MBce  mails  each  subscriber  ordy  one  renewal  notice.  You  can 
learn  w^ien  you  wiU  get  your  renewal  iwtice  1^  diecldng  die  nuinbcr  that  fcrflows  mooth^car  ctfk 

the  top  line  oi  your  label  as  shown  in  this  exantf^: 


A  mewal  nolioe  win  (w 
MDt  attproximately  90  <hys 


A  lenewal  aotioe  wiD  \»t 
ceot  apivoximaidy  90  dqrs 
bcfoR  tke  dwwa  dak. 


XPB  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


oecnti 


•••••••••••••••••••••••••' 


:  aEBDQ  SMITH212J 

'   JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


—  /•••• 
DBC9TRI 


lb  be  sure  that  your  serviaf  continues  without  intcmiption.  please  return  your  renewal  notice  ptompdy. 
If  your  subscripdon  service  is  discontinued,  simply  s«k1  your  mailing  label  from  any  issue  to  the 
Siq)eriisbeadent  of  Documents,  Washington.  DC  20402-9372  widi  die  proper  remittance.  Your  service 
will  be  reinstated, 

Tb  «*«ngp  your  addRSs:  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  die 
Supeiinteadent  <rf  Documents.  Attn:  Chief.  Mail  Ust  Brandi,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

Tb  iMioiic  abmit  yew  sidwcrfptioB  service:  Pk»se  SEND  YOUR  MAILING  LASm^  along  widi 
your  conespondeoce,  to  die  Siqierintendent  of  Documents,  Aon;  Chief,  Mail  List  Branch.  Mail     . 
Stop:  SSC»4,  Washington,  DC  20402-9373. 

Tb  eider  a  new  subecripdo«:  Please  use  die  order  fonn  provided  beiow. 


Superintendent  of  Documents  SubMaription  Order  Fonn 

amr§aymiroidm. 

□  Vl?c  .         -_^s     lui.  Totay«»or*en(JI2)512-22Sf 

YlLo,eatermysBbacrip(Kn(s)asfidlows:  Phi^  von- of^cn  (202)  512-UM 


*S468 


sutwaiplioas  to  Fcdend  RegirtH- 9«);  aidiKfiii«  (he  daily  Federal  Regisl^ 
of  CFR  Sectiom  Affected  (LSA).  at  $764  ««*  per  yeat 

r.  dofly  «i(y  (FRDO).  at  $699  each  per  year. 


sobscriptioas  to  Federal 


The  totd  co(t  of  n^  (Kder  is  $_ 


.  Ptice  iecliidw  ifgwlar 


Inleraatianal  cuttomen  pleaie  add  2S%. 


Camitmjmfmmd 

i-e 

(neMe9pesrfa«) 

Wioaline 

SMctaddRW 

Cil]P.Sttte.  ZIP  code 

lag  «a  code 

rmtmctttawm^ 

r(aplidaaD 

VB    NO 

and  is  sidiject  to  diange. 


!McdwdarPliyBaBt: 

n  C3iB(^  Payable  10  die  ScqKrifltoident  of  Documeats 
D  CTODepoBt Account        f    1    I    I    I    l~n-D 
D  VISA      C  MattoCanlAccoimt 

I  I  I  I  I  I  I  I  I  I  M  M  I  I  I  rm 

rTTT 


(CMdJtcwi 


rm^ert 


MaiiTa:  Seperiateodeot of  Docameott 

P.O.  Box  371954.  KBdwreh.  PA  152Sft-TQM 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  tx>oks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  1 
[Docket  No.  99-087-3] 

Licensing  and  Inspection  * 
Requirements  for  Dealers  of  Dogs 
Intended  for  Hunting,  Breeding,  or 
Security  Purposes 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  animal 
welfare  regulations  to  reflect  our  policy 
of  regulating  only  wholesale  dealers, 
and  not  retail  dealers,  of  dogs  intended 
for  hunting,  breeding,  or  security 
purposes.  We  currently  regulate  these 
wholesale  dealers  under  the  same 
regulations  in  place  for  wholesale 
dealers  of  other  dogs.  This  action  makes 
the  regulations  consistent  with  our 
policy  and,  therefore,  clarifies  licensing 
and  inspection  requirements  for  affected 
dealers  of  dogs  intended  for  hunting, 
breeding,  or  security  purposes. 
EFFECTIVE  DATE:  April  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jerry  DePoyster,  Senior  Staff 
Veterinarian,  Animal  Care,  APHIS,  4700 
River  Road  Unit  84,  Riverdale,  MD 
20737-1234;  (301)  734-7586. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  Welfare  Act  (AWA)  (7 
U.S.C.  2131  et  seq.)  authorizes  the 
Secretary  of  Agriculture  to  promulgate 
standards  and  other  requirements 
governing  the  humane  handling, 
housing,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  facilities,  exhibitors, 
carriers,  and  intermediate  handlers.  The 
Secretary  of  Agriculture  has  delegated 


the  responsibility  of  enforcing  the  AWA 
to  the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  The  regulations  established 
under  the  AWA  are  contained  in  title  9 
of  the  Code  of  Federal  Regulations  (9 
CFR),  chapter  I,  subchapter  A,  parts  1, 
2,  and  3.  Part  1  defines  various  terms 
used  in  pkrts  2  and  3.  Part  2  contains 
general  requirements  for  regulated 
parties,  and  part  3  contains  specific 
requirements  for  the  care  and  handling 
of  certain  animals.  Subpart  A  of  part  3 
contains  the  requirements  applicable  to 
cats  and  dogs. 

"Under  section  4  of  the  AWA  (7  U.S.C. 
2134),  a  dealer  may  not  sell  an  animal 
as  a  pet  or  for  exhibition  unless  he  or 
she  first  obtains  a  license  from  the 
Secretary.  Section  4  also  requires  a 
dealer  to.have  a  license  to  buy  from  or 
sell  to  another  dealer  {i.e.,  at  the 
wholesale  level).  Because  dogs  sold  for 
hunting,  breeding,  or  security  purposes 
are  not  sold  to  research  facilities,  5r  for 
use  as  pets  or  for  exhibition,  dealers  in 
these  dogs  do  not  need  a  license  to  buy 
or  sell  them  unless  they  do  so  at  the 
wholesale  level. 

Section  13  of  the  AWA  (7  U.S.C. 
2143)  directs  the  Secretary  to 
promulgate  standards  of  care  with 
which  regulated  dealers  must  comply. 
Because  section  4  of  the  AWA  requires 
the  regulation  only  of  wholesale  dealers 
of  hunting,  breeding,  and  security  dogs, 
rfetail  dealers  of  such  dogs  are  not 
subject  to  the  standards  promulgated 
under  section  13  of  the  AWA. 

In  accordance  with  the  AWA,  on  July 
19, 1999,  we  published  in  the  Federal 
Register  (64  FR  38546-38548,  Docket 
No.  97-018—4}  a  decision  and  a  policy 
statement  that  notified  the  public  that, 
among  other  things,  we  had  established 
a  policy  to  license  and  inspect 
wholesale  dealers  of  dogs  intended 
primarily  for  hunting,  breeding,  or 
security  purposes.  This  means  that  we 
currently  regulate  these  dealers  under 
the  same  regulations  in  place  for 
wholesale  dealers  of  other  dogs.  We 
instituted  this  policy  to  help  ensure  the 
humane  handling,  care,  and  treatment  of 
hunting,  breeding,  and  security  dogs. 

Because  the  regulations  at  §  2.1 
require  that  all  dealers  of  dogs  must  be 
licensed  and  inspected,  we  published  in 
the  Federal  Register  on  December  4, 
2000  (65  FR  75635-75637,  Docket  No. 
99-087-1),  a  proposal  to  amend  the 
regulations  to  reflect  the  intent  of  the 


AWA  and  our  policy  of  regulating  only 
wholesale  dealers  of  dogs  intended  for 
hunting,  breeding,  or  security  purposes. 
Specifically,  we  proposed  to  amend  the 
definition  of  dealer  in  §  1.1  to  make  it 
clear  that,  with  respect  to  dealers  of 
hunting,  breeding,  and  security  dogs,    ' 
the  term  applies  only  to  wholesale 
dealers  of  these  dogs. 

We  solicited  comments  concerning 
oiir  proposal  for  60  days  ending 
February  2,  2001.  We  extended  the 
deadline  for  comments  until  April  3, 
2001,  in  a  document  published  in  the 
Federal  Register  on  January  22,  2001 
(66  FR  6491-6492,  Docket  No.  99-087- 
2).  We  received  28,485  conunents  by 
April  3,  2001,  the  closing  date  of  the 
extended  comment  period.  The 
comments,  which  were  primarily  form 
letters  or  variations  of  form  letters,  were 
from  dog  breeders,  animal  welfare 
advocates  (both  individuals  and 
organizations),  dog  owners  and  fanciers, 
representatives  of  State  and  local 
governments,  and  members  and 
representatives  of  kennel  clubs  or 
specific  dog  breed  associations.  These 
comments  are  discussed  below. 

Several  thousand  commenters 
suggested  that  all  breeders  of  dogs  that 
can  be  considered  hunting,  breeding,  or 
security  dogs  should  be  regulated  at  not 
only  the  wholesale  level,  but  at  the 
retail  level  as  well.  Many  of  these 
commenters  also  suggested  that  our 
policy  and  proposal  were  contrary  to  the 
intent  of  the  AWA. 

In  response,  it  is  important  to  note 
that  we  proposed  this  action  in  order  tg 
bring  our  regulations  into  accord  with 
our  policy  of  regulating  only  wholesale 
dealers  of  dogs  intended  for  hunting, 
breeding,  or  security  piuposes.  Our 
policy  statement,  discussed  previously, 
clarified  that  we  regulate  only  wholesale 
dealers  of  dogs  intended  for  hunting, 
breeding,  or  security  purposes.  Again, 
this  continuity-creating  action  helps 
ensure  the  humane  handling,  care,  and 
treatment  of  hunting,  breeding,  and 
security  dogs. 

As  described  above,  the  regulations  at 
§  2.1  require  that  all  dealers  of  dogs, 
must  be  licensed  emd  inspected. 
Currently,  then,  because  our  definition 
of  dealer  in  §  1.1  can  be  extended  or 
interpreted  to  include  both  wholesale 
and  retail  dealers  of  hunting,  breeding, 
and  security  dogs,  our  regulations  have 
been  inconsistent  with  our  published 
policy.  As  stated  previously  and  in  the 
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proposed  rule,  the  change  will  be 
reflected  in  the  definition  of  dealer  in 

§^-^-  .  ..^.       u 

We  do  not  believe  that  modifying  the 

definition  of  dealer  to  reflect  our  policy 

is  contrary  to  the  intent  of  the  AWA 

because  the  Act  does  not  make  retail 

dealers  of  dogs  intended  for  hunting. 

breeding,  or  security  purposes  subject  to 

Federal  licensing  and  regulation.  We 

believe  it  is  important  to  modify  the 

definition  of  dealer  in  order  to  make 

explicit  the  provisions  of  the  Act.  It  is 

important  to  note  that  our  change  is 

consistent  with  congressional  revisions 

of  the  AWA  in  which  Congress  did  not 

alter  our  definition  of  retail  pet  store. 

Therefore,  we  are  confident  that  the 

proposed  rule  and  this  final  rule  reflect 

Congress'  original  and  continuing  intent 

that,  with  respect  to  dealers  of  hunting. 

breeding,  and  security  dogs,  the 

definition  of  dealer  focus  solely  on 

dealers  who  sell  on  the  wholesale  level. 

We  also  believe  that  our 
'  implementation  of  the  AWA  has 
significantly  improved  the  well-being  of 
animals  owned  by  the  wholesale  dealers 
we  regulate,  as  well  as  that  of  animals 
owned  by  retail  dealers.  It  is  likely  that 
many  retail  outlets  have  improved  the 
living  standards  of  their  animals  in 
order  to  meet  the  standards  of  their 
wholesale  counterparts. 

Further,  we  have  determined  that 
retail  dealers,  especially  those  who  sell 
from  their  homes,  are  already  subject  to 
a  degree  of  self-regulation  and  oversight 
by  persons  who  purchase  animals  from 
the  retailers'  homes,  as  well  as  by  breed 
and  registry  organizations,  which 
require  their  registrants  to  meet  certain 
guidelines  related  to  the  health  and 
genetic  makeup  of  animals  bred  and  to 
the  education  of  the  registrants. 
Typically,  wholesale  dealers  do  not 
have  the  same  amount  of  oversight  from 
the  public. 

Other  commenters  suggested  that 
unregulated  retail  dealers  of  purebred 
dogs  have  no  regard  for  hereditary 
diseases  they  propagate.  These 
commenters  indicated  that  unsuspecting 
customers  who  purchase  diseased 
animals  have  no  means  for  Federal 
recourse.  Many  of  these  same 
commenters  noted  that  retail  dealers 
who  are  humane  would  welcome 
licensing  and  inspection  requirements. 

In  response,  retail  dealers  of  pets  are 
not  unregulated.  Many  State  and  local 
laws  and  ordinances  are  in  place  to 
monitor  and  respond  to  allegations  of 
inhumane  treatment  and  inadequate 
housing  for  animals  owned  by  private 
retail  dealers. 

Another  large  group  of  commenters 
supported  most  of  the  proposal,  but 
requested  that  we  further  modify  the 


definition  of  "dealer"  in  §  1.1  to  include 
establishments  referred  to  as  "puppy 
mills."  These  commenters  indicated 
that  retail  dealers  should  remain 
excluded  from  the  definition  of 
"dealer,"  but  suggested  that  we  need  to 
regulate  high-volume  dealers. 

Although  there  is  no  standard,  fully 
encompassing  definition  for  the  term 
"puppy  mill,"  most  people  use  it  to 
refer  to  high-volume  breeding 
establishments  that  sell  dogs  at  the 
wholesale  level  and  sell  few.  if  any. 
dogs  directly  to  the  public.  Therefore,  as 
wholesale  dealers,  the  sellers  ii^ 
question  are  subject  to  licensing  and 
inspection  requirements. 

We  are  not  making  any  changes  to  the 
rule  as  a  result  of  these  comments 
because  we  have  determined  that  this 
rule  will  make  our  regulations  more 
consistent  with  our  policy  to  regulate 
only  wholesale  dealers  of  dogs  intended 
for  hunting,  breeding,  or  security 
purposes,  and  will,  therefore,  clarify 
licensing  and  inspection  requirements 
for  affected  dealers  of  these  dogs. 

We  received  a  total  of  1 ,238 
comments  expressing  support  for  our 
proposal.  The  vast  majority  of  these 
comments  came  from  self-identified 
hobby  breeders  who  indicated  they  were 
registered  with  kennel  clubs  or  other 
breed  registry  organizations. 

Many  of  these  commenters  indicated 
that  their  breeding  dog  was  a  family  pet 
and  their  hobby  breeding  establishment 
was  a  home-based  business.  Most 
commenters  shared  the  concern  that 
additional  regulation  of  retail  dealers 
would  require  them  to  become 
registered  dealers  and  to  adhere  to 
licensing  and  inspection  requirements. 
Those  who  expressed  this  concern  were 
adamantly  opposed  to  paying  licensing 
fees  for  their  hobby  breeding 
establishments  and  having  their  private 
homes  inspected.  Many  suggested  that 
such  requirements  would  be 
cumbersome,  if  not  impossible,  to 
enforce. 

In  response,  we  are  charged  with 
enforcing  the  provisions  of  the  AWA 
which  require  the  regulation  only  of 
wholesale  dealers  of  hunting,  breeding, 
or  security  dogs. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 


In  accordance  with  5  U.S.C.  604.  we 
have  performed  a  final  regulatory 
flexibility  analysis,  which  is  set  out 
below,  regarding  the  economic  effects  of 
this  rule  on  small  entities. 

This  final  rule  amends  the  regulations 
to  reflect  our  policy  of  regulating  only 
wholesale  dealers  of  dogs  intended  for 
hunting,  breeding,  or  security  purposes. 
As  such,  this  action  does  not  result  in 
any  change  to  our  operations.  We 
currently  help  ensure  the  humane 
handling,  care,  and  treatment  of 
hunting,  breeding,  and  security  dogs 
through  the  licensing  and  inspection  of 
wholesale  dealers  of  these  dogs;  we 
regulate  these  dealers  under  the  same 
regulations  in  place  for  wholesale 
dealers  of  other  types  of  dogs. 

We  have  used  all  available  data  to 
estimate  the  potential  economic  effects 
of  changing  the  definition  of  dealer  in 
§  1.1  to  reflect  our  policy  of  regulating 
wholesale  dealers  of  hunting,  breeding, 
or  security  dogs.  However,  specific  data 
concerning  the  number  of  small  entities 
that  will  be  affected  by  this  rule  is  not 
available.  In  our  proposed  rule,  we 
invited  comments.  However,  none  of  the 
comments  we  received  specifically 
addressed  potential  economic  effects. 
To  comply  with  our  current  policy 
and  the  regulations,  wholesale  dealers 
of  dogs  intended  for  hunting,  breeding, 
or  security  purposes  incur  costs  for 
licensing,  as  well  as  other  expenses.  The 
costs  of  licensing  for  affected  dealers 
include  an  annual  application  fee  of  $10 
and  an  annual  class  "A"  license  fee 
based  on  50  percent  of  total  gross  sales 
or  compensation  from  leased  animals. 
License  fee  amounts  are  determined 
according  to  ranges  shown  in  Table  1  of 
9  CFR  part  2.  §2.6. 

Among  other  costs  incurred  by 
wholesale  dealers  of  hunting,  breeding, 
and  security  dogs  are  expenses  related 
to  veterinary  ceire,  tagging  or  tattoo 
marking  for  animal  identification, 
recordkeeping,  health  certification  of 
dogs  commercially  transported,  and 
maintenance  of  appropriate  facilities 
and  operating  standards  [see  9  CFR  part 
3,  subpart  A).  It  is  reasonable  to  assume, 
however,  that  these  responsibilities  are 
met  by  affected  dealers  simply  as  a 
matter  of  good  business  practice.  When 
dealers  satisfy  the  facilities  and 
operating  standards  of  the  regulations 
by.  for  example,  providing  a  safe  and 
healthy  environment  (including 
appropriate  heating,  cooling  and 
ventilation  of  the  dogs'  housing  to 
adequate  feeding  and  exercising 
programs),  those  dealers  are 
contributing  to  their  dogs'  eventual  sale 
value.  As  another  example,  records  of 
transactions  can  only  further  a 
wholesale  dealer's  business  success. 
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Therefore,  it  is  in  a  dealer's  financial 
interest  to  promote  the  health  and  well- 
being  of  his  or  her  dogs  in  accordance 
with  the  regulations.  However,  if  any 
wholesale  dealers  of  hunting,  breeding, 
or  security  dogs  were  not  in  compliance 
with  the  regulations  in  9  CFR  parts  2 
and  3  prior  to  our  policy  announcement 
on  July  19, 1999,  they  will  likely  have 
incurred  expenses  related  to  meeting 
these  requirements.  We  do  not  have 
information  on  the  number  of  such 
dealers  or  what  their  expenses  might  be. 

The  purpose  of  this  rule  is  actually  to 
remove  requirements  covering  dealers- 
who  sell  himting,  breeding,  or  security 
dogs  at  the  retail  level.  Those  dealers 
will  experience  no  economic  effects 
from  this  action  since  we  have  never 
enforced  those  provisions. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  rules  on  small 
entities.  The  Small  Business 
Administration  determines  the  criteria 
by  which  entities  are  classified  as 
"small,"  using  the  North  American 
Industry  Classification  System  (NAICS) 
categories.  Wholesale  dealers  of 
hunting,  breeding,  or  security  dogs  are 
included  within  NAICS  category 
112990,  "All  Other  Animal 
Production."  Small  entities  in  this 
category  are  ones  with  annual  receipts 
of  $750,000  or  less.  Although  data  is  not 
available  on  the  number  of  wholesale 
dealers  of  hunting,  breeding,  or  security 
dogs,  or  their  incomes,  we  presume  the 
majority  are  small  entities. 

While  a  substantieil  number  of 
affected  deeders  may  be  small  entities, 
we  expect  the  effect  of  this  rule  on  these 
dealers  will  be  insignificant  because 
licensing  and  inspection  fees  will 
remain  the  same.  This  action  simply 
makes  our  regulations  consistent  with 
our  policy  and.  therefore,  clarifies 
licensing  and  inspection  requirements 
for  affected  dealers  of  dogs  intended  for 
hunting,  breeding,  and  security 
purposes. 

This  rule  contains  various 
recordkeeping  requirements,  which 
were  described  in  our  proposed  rule, 
and  which  have  been  approved  by  the 
Office  of  Management  and  Budget  (See 
"Paperwork  Reduction  Act"  below). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under 

No.  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 


Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  uidess  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Animal  Welfare  Act  does 
not  provide  administrative  procedures 
which  must  be  exhausted  prior  1o  a 
judicial -challenge  to  the  provisions  of 
this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0579-0169. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  "rule,  please  contact  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subjects  in  9  CFR  Part  1 

Animal  welfare.  Pets,  Reporting  and 
recordkeeping  requirements,  Research. 

Accordingly,  we  are  amending  9  CFR 
Part  1  as  follows: 

PART  1— DEFINITION  OF  TERMS 

1.  The  authority  citation  of  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.7. 

2.  In  §  1.1  the  definition  for  dealer  is 
revised  to  read  as  follows: 

§1.1     Definitions. 


Dealer  means  any  person  who,  in  , 
commerce,  for  compensation  or  profit, 
delivers  for  transportation,  or  transports, 
except  as  a  carrier,  buys,  or  sells,  or 
negotiates  the  purchase  or  sale  of:  Any 
dog  or  other  animal  whether  alive  or 
dead  (including  unborn  animals,  organs, 
limbs,  blood,  serum,  or  other  parts)  for 
research,  teaching,  testing, 
experimentation,  exhibition,  or  for  use 
as  a  pet;  or  any  dog  at  the  wholesale 


level  for  hunting,  security,  or  breeding 
purposes.  This  term  does  not  include:  A 
retail  pet  store,  as  defined  in  this 
section,  unless  such  store  sells  any 
animal  to  a  research  facility,  an 
exhibitor,  or  a  dealer  (wholesale);  any 
retail  outlet  where  dogs  are  sold  for 
hunting,  breeding,  or  security  purposes; 
or  any  person  who  does  not  sell  or 
negotiate  the  purchase  or  sale  of  any 
wild  or  exotic  animal,  dog,  or  cat  and 
who  derives  no  more  than  $500  gross 
income  from  the  sale  of  animals  other 
than  wild  or  exotic  animals,  dogs,  or 
cats  during  any  calendar  year. 

Done  in  Washington.  DC.  this  10th  day  of 
March.  2003. 

Peter  Fernandez. 

Acting  Administrator.  Animal  and  Plant 
i  Health  Inspection  Sen-ice. 
[FR  Doc.  03-6161  Filed  3-13-03;  8:45  am) 

BILUNG  COOe  3410-34-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-218-AD;  Amendment 
39-13084;  AD  2003-05-08] 

RIN2120-AA64 

Airworthiness  Directives:  Domier 
Model  328-1 00  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dornier  Model 
328-100  and  -300  series  airplanes,  that 
requires  replacement  of  certain  flight    " 
data  recorder  (FDR)  and  cockpit  voice 
recorder  (CVR)  impact  switches  with 
certain  new  impact  switches.  This 
action  is  necessary  to  prevent  the  loss  of 
data  recorded  on  the  FDR  and  CVR. 
which,  in  the  event  of  an  accident, 
could  result  in  the  inability  to  retrieve 
data  from  the  FDR  and  CVR  during  the 
accident  investigation.  This  loss  of  data 
could  hinder  the  identification  of  the 
unsafe  condition  which  caused  the 
accident,  and  prevent  the  FAA  from 
developing  and  mandating  actions  to 
prevent  additional  accidents  caused  by 
that  same  unsafe  condition. 
DATES:  Effective  April  18,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  18, 
2003. 


f        - 
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ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fairchild  Dornier,  Dornier 
Luftfahrt  GmbH.  P.O.  Box  1103.  D- 
82230  Wessiing,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056:  telephone  (425)  227-2125; 
fax  (425)  227-1149, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dornier 
Model  328-100  and  -300  series 
airplanes  was  published  in  the  Federal 
Register  on  December  10.  2002  (67  FR 
75822).  That  action  proposed  to  require 
replacement  of  certain  flight  data 
recorder  (FDR)  and  cockpit  voice 
recorder  (CVR)  impact  switches  with 
certain  new  impact  switches. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule.as  proposed.  . 

Cost  Impact 

The  FAA  estimates  that  53  Model 
328-100  series  airplanes  and  48  Model 
328-300  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  AD,  that  it 
will  take  approximately  1  work  hour  per 
airplane  to  accomplish  the  required 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $1,346  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $142,006.  or  $1,406  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 


necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govenmient  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation- 
safety.  Incorporation  by  reference, 
Safety. 


Table.— Applicability 


Model 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-05-08    Dornier  Luftfahrt  GMBH: 

Amendment  39-13084.  Docket  2002- 

NM-218-AD. 
Applicability:  Airplanes  listed  in  the 
following  table  of  this  AD.certificaled  in  any 
category: 


328-100  series  air- 
planes. 

328-300  series  air- 
planes. 


Serial  Nos. 


3005  through  3119 

inclusive. 
3105  through  3223 

inclusive. 


Note  1:  This  AD  applies  to  each  airplane 
identified  ih  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  data  recorded  on  the 
flight  data  recorder  (FDR)  and  cockpit  voice 
recorder  (CVR).  which,  in  the  event  of 
accident,  could  result  in  the  inability  to 
retrieve  data  from  the  FDR  and  CVR  during 
the  accident  investigation,  and  hinder  the 
identification  of  the  unsafe  condition  which 
caused  the  accident,  accomplish  the 
following: 

Switch  Replacement 

(a)  For  Model  328-100  series  airplanes: 
Within  12  months  after  the  effective  date  of 
this  AD.  replace  the  FDR  and  CVR  3g-impact 
switches,  with  new,  6g-impact  switches,  per 
the  Accomplishment  Instructions  of  Dornier 
Service  Bulletin  SB-328-31-390.  dated 
Septembers.  2001. 

(b)  For  Model  328-300  series  airplanes: 
Within  12  months  after  the  effective  date  of 
this  AD,  replace  the  FDR  and  CVR  3g-impact 
switches,  with  new.  6g-impact  switches,  per 
the  Accomplishment  Instructions  of  Dornier 
Service  Bulletin  SB-328I-31-118.  dated 
September  6,  2001. 

-Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  international  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Dornier  Service  Bulletin  SB-328-31- 
390,  dated  September  6,  2001;  and  Dornier 
Service  Bulletin  SB-328J-31-118,  dated 
September  6,  2001;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Fairchild  Etomier,  Dornier  Luftfahrt  GmbH, 
P.O.  Box  1103,  D-82230  Wessiing,  Germany. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

"  Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2002-238 
and  2002-239,  both  dated  August  22,  2002. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
April  18,  2003. 

Issued  in  Renton,  Washington,  on  March  5, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-5860  Filed  3-13-03;  8:45  am] 

BIUJNG  COOE  4nO-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TD  9048] 

RIN  1545-BB95 

Guidance  Under  Section  1502; 
Suspension  of  Losses  on  Certain 
Stock  Dispositions 

AGENCY:  internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
regulations.  — 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  imder  section 
1502  that  redetermine  the  basis  of  stock 
of  a  subsidiary  member  of  a 
consolidated  group  immediately  prior  to 
certain  transfers  of  such  stock  and 
certain  deconsolidations  of  a  subsidiary 
member.  In  addition,  this  document 
contains  temporary  regulations  that 
suspend  certain  losses  recognized  on 
the  disposition  of  stock  of  a  subsidiary 
member.  The  regulations  apply  to 
corporations  filing  consolidated  retiirns. 
The  text  of  the  temporary  regulations 


serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

DATES:  Effective  date:  These  regulations 
are  effective  March  14,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §§  1.1502-2lT(h)(7}, 
1.1502-32T(h)(6),  and  1.1502-35T(j). 
FOR  FURTHER  INFORMATION  CONTACT: 
Aimee  K.  Meacham,  (202)  622-7530 
(not  a  toll-free  niunber). 
SUPPlfMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
temporary  regulations  has  been 
reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  44  U.S.C.  3507 
and  assigned  control  niunber  1545- 
1828.  Responses  to  this  collection  of 
information  are  volimtary. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  cross-referencing 
notice  of  proposed  rulemaking 
pubUshed  in  the  Proposed  Rules  section 
of  this  issue  of  the  Federal  Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background  and  Explanation  of 
Provisions 

On  October  18,  2002,  the  IRS  and 
Treasiuy  Department  issued  a  notice  of 
proposed  rulemaking  (REG-131478-02, 
2002-47  I.R.B.  892  [67  FR  65060])  that 
included  proposed  regulations  reflecting 
the  principle  set  forth  in  Notice  2002- 
18  (2002-12  I.R.B.  644)  that  a 
consolidated  group  should  not  be  able 
to  obtain  more  than  one  tax  benefit  from 
a  single  economic  loss.  The  rules  in  the 
proposed  regulations  were  intended  to 
address  at  least  two  situations  in  which 
a  group  may  obtain  more  than  one  tax 


benefit  bom  a  single  economic  loss.  In 
one  situation,  a  group  first  recognizes 
and  absorbs  a  subsidiary  member's 
inside  loss  (e.g.,  a  loss  carryforward,  a 
deferred  deduction,  or  a  loss  inherent  in 
an  asset)  and  a  member  of  the  group 
later  recognizes  a  loss  on  the  subsidiary 
member's  stock  that  is  duplicative  of  the 
previously  recognized  and  absorbed 
inside  loss.  In  the  second  situation,  a 
member  of  the  group  recognizes  a  loss 
on  a  non-deconsolidating  disposition  of 
the  subsidiary  member's  stock,  the  stock 
loss  duplicates  an  unrecognized  or 
unabsorbed  loss  of  the  subsidiary 
member,  and  the  group  later  recognizes 
and  absorbs  the  subsidiary's  inside  loss. 

The  proposed  regulations  consist 
primarily  of  two  rules:  a  basis 
redetermination  rule  and  a  loss 
suspension  rule.  The  proposed 
regulations  also  include  a  basis         , 
reduction  rule  that  addresses  certain 
cases  of  loss  duplication  that  are  not 
within  the  scope  of  the  loss  suspension 
rule,  such  as  losses  arising  from  the 
worthlessness  of  subsidiary  member 
stock. 

No  public  hearing  regarding  the 
proposed  regulations  was  requested  or 
held.  Comments,  however,  were 
submitted. 

The  IRS  and  Treasiuy  Department 
have  studied,  and  are  continuing  to 
study,  the  comments  received.  "The  IRS 
and  Treasury  Department  believe  that 
dfe  comments  received,  as  well  as  the 
Issues  more  generally  raised  by  Notice 
'2002-18  and  the  proposed  regulations, 
require  significant  further  consideration. 
Accordingly,  the  IRS  and  Treasury 
Department  will  continue  to  study  these 
issues  and,  as  more  fully  set  forth 
below,  request  comments  on,  and 
suggestions  for  possible  alternative 
approaches  to,  the  issues  addressed  in 
the  regulations.  Nonetheless,  the  IRS 
and  Treasmy  Department  believe  that 
immediately  effective  rules  are 
necessary  to  address  the  duplication  of 
loss  within  a  consolidated  group  so  as 
to  clearly  reflect  the  income  tax  liability 
of  the  group.  Accordingly,  the  IRS  and 
Treasury  Department  are  promulgating 
■  the  proposed  regulations  as  temporary 
regulations  in  this  Treasury  decision. 
The  temporary  regulations  are 
substantially  similar  to  the  proposed 
regulations,  but  reflect  certain  revisions 
that  were  made  based  on  comments 
received.  The  following  sections 
describe  these  revisions. 

A.  Application  of  Basis  Redetermination 
Rule  Upon  Deconsolidation  of  a 
Subsidiary  Member 

The  proposed  regulations  require  the 
reallocation  of  the  basis  of  subsidiary 
member  stock  held  by  members  of  the 
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group  upon  certain  dispositions  and 
deconsolidations  of  subsidiary  member 
stock.  The  rule  applies  differently  when 
the  subsidiary  remains  a  member  of  the 
group  from  when  the  subsidiary  does 
not  remain  a  member  of  the  group.  The 
IRS  and  Treasury  Department  received 
several  technical  comments  regarding 
the  basis  redetermination  rule 
applicable  when  a  subsidiary  member 
leaves  the  group.  The  temporary 
regulations  revise  that  rule  in  a  manner 
that  addresses  these  comments  and 
clarifies  its  application. 

In  particular,  under  the  temporary 
regulations,  subject  to  certain 
exceptions,  the  rule  applies  upon  a 
deconsolidation  of  a  subsidiary  member 
when  any  stock  of  the  subsidiary 
member  owned  by  a  member  of  the 
group  has  a  basis  in  excess  of  value.  The 
revised  rule  generally  applies  regardless 
of  whether  the  subsidiary  member  is 
deconsolidated  as  a  result  of  a  transfer 
of  a  gain  share,  a  transfer  of  a  loss  share, 
or  a  stock  issuance  because,  in  each 
case,  the  effect  is  the  same,  i.e.,  each 
share  of  subsidiary  member  stock 
owned  by  group  members  is 
deconsolidated.  Further,  in  computing 
the  basis  that  is  reallocated,  the  revised 
rule  takes  into  account  all  loss  on 
members'  shares  of  the  subsidiary's 
stock  and  all  prior  negative  basis 
adjustments  to  members'  shares  of  the 
subsidiary  stock  that  are  not  loss  shares. 
The  revised  rule  reflects  that,  unless  all 
deconsolidations  and  all  deconsolidated 
shares  are  treated  similarly, 
opportunities  to  duplicate  losses  will 
continue  to  exist. 

B.  Application  of  Loss  Suspension  Rule 

Under  the  loss  suspension  rule.  if. 
after  application  of  the  basis 
redetermination  rule,  a  member  of  a 
consolidated  group  recognizes  a  loss  on 
the  disposition  of  stock  of  a  subsidiary 
member  of  the  same  group,  and  the 
subsidiary  member  is  a  member  of  the 
same  group  immediately  after  the 
disposition,  then  the  selling  member's 
stock  loss  is  suspended  to  the  extent  of 
the  duplicated  loss  with  respect  to  such 
stock.  Because  a  suspended  stock  loss 
reflects  the  subsidiary  member's 
unrecognized  or  unabsorbed  deductions 
and  losses,  under  the  proposed 
regulations,  the  suspended  loss  is 
reduced,  with  the  result  that  it  will  not 
later  be  allowed,  as  the  subsidiary 
member's  deductions  and  losses  are 
taken  into  account  (i.e.,  absorbed)  in 
determining  the  group's  consolidated 
taxable  income  (or  loss).  One  comment 
received  regarding  the  proposed 
regulations  was  that,  in  certain  cases, 
the  loss  suspension  rule  could-disallow 
a  tax  loss  for  an  economic  loss.  This 


result  was  not  intended.  Accordingly, 
these  temporary  regulations  include  two 
changes  from  the  proposed  regulations 
that  are  intended  to  prevent  this  result. 

First,  the  temporary  regulations 
provide  that  the  amount  by  which  a 
suspended  stock  loss  is  reduced  cannot 
exceed  the  excess  of  the  amount  of  the 
subsidiary  member's  items  of  loss  and 
deduction  over  the  amount  of  such 
items  that  are  taken  into  account  in 
determining  the  basis  adjustments  made 
.  to  stock  of  the  subsidiary  member  (or 
any  successor)  owned  by  members  of 
the  group  under  the  investment 
adjustment  rules. 

Second,  they  also  include  a  provision 
stating  that  the  loss  suspension  rule  is 
not  to  be  applied  in  a  manner  that 
permanently  disallows  an  otherwise 
allowable  deduction  for  an  economic 
loss.  Whether  the  loss  suspension  rule 
has  resulted  in  such  a  disallowance  is 
determined  on  the  earlier  of  the  date  of 
the  deconsolidation  of  the  subsidiary  (or 
any  successor)  the  stock  of  which  gave 
rise  to  the  suspended  stock  loss  and  the 
date  on  which  the  stock  of  such 
subsidiary  is  determined  to  be 
worthless.  When  it  is  determined  that 
the  application  of  the  loss  suspension 
rule  has  permanently  disallowed  a 
deduction  for  an  economic  loss,  the 
taxpayer  will  be  permitted  to  treat  the 
suspended  stock  loss  as  restored  to  the 
extent  of  such  disallowance.  The 
restoration  of  the  suspended  loss  is 
deemed  to  occur  immediately  prior  to 
the  deconsolidation  of  the  subsidiary  or 
the  determination  of  worthlessness. 

C.  Basis  Reduction  Rule  for  Worthless 
Stock  and  Stock  of  a  Subsidiary  With 
No  Separate  Return  Year 

The  proposed  regulations  include  a 
basis  reduction  rule  intended  to  prevent 
the  duplication  of  unabsorbed  losses 
generated  by  a  subsidiary  member  and 
loss  with  respect  to  the  stock  of  that 
member  if  either  (i)  the  stock  of  the 
subsidiary  member  becomes  worthless 
or  (ii)  the  stock  of  the  subsidiary  is 
disposed  of  and,  immediately  after  the 
disposition,  the  subsidiary  is  no  longer 
a  member  of  the  group  and  does  not 
have  a  separate  return  year.  Under  this 
rule,  immediately  before  a 
determination  of  worthlessness.  or 
immediately  before  a  disposition  of  a 
subsidiary  that  is  not  followed  by  a 
separate  return  year,  the  basis  of  the 
subsidiary's  stock  is  reduced  by  the 
amount  of  any  loss  carryforwards  that 
would  be  treated  as  attributable  to  the 
subsidiary  under  the  principles  of 
§  1.1502-21.  This  provision  was 
included  because  neither  situation  was 
subject  to  the  loss  suspension  rule  and, 
without  such  a  rule,  taxpayers  might 


take  the  position  that  a  group  is  entitled 
to  a  subsidiary  member's  loss 
carryforwards  even  after  the  group  has 
enjoyed  full  basis  recovery  through  a 
worUiless  stock  or  other  deduction. 
Such  a  result,  however,  would  be  in 
contravention  of  the  principles  of  Notice 
2002-18. 

The  proposed  provision  raised 
questions  about  the  operation  of  the 
existing  rules  governing  this  situation. 
Commentators  contended  that  the  basis 
reduction  rule  could  deny  the  group  a 
single  tax  loss  for  its  economic  loss.  As 
stated  above,  the  proposed  regulations, 
including  the  basis  reduction  rule,  were 
not  intended  to  disallow  a  tax  loss  for 
-  an  economic  loss,  but  rather  were 
intended  only  to  ensure  that  a  group 
obtains  no  more  than  a  single  tax  loss 
for  an  economic  loss. 

The  temporary  regulations  address 
this  situation  by  providing  that  the 
unabsorbed  losses  generated  by  the 
subsidiary  do  not  remain  available  to 
the  group.  Specifically,  the  temporary 
regulations  provide  that,  if  stock  of  a 
subsidiary  member  is  treated  as 
worthless  under  section  165  (taking  into 
account  the  provisions  of  §  1.1502- 
80(c)),  or  if  a  member  of  a  group 
disposes  of  subsidiary  member  stock 
and  on  the  following  day  the  subsidiary 
is  not  a  member  of  the  group  and  does 
not  have  a  separate  return  year,  then  all 
losses  treated  as  attributable  to  the 
subsidiary  member  under  the  principles 
of  §  1.1502-21.  after  computing  the 
taxable  income  of  the  group,  the 
subsidiary  member,  or  a  group  of  which 
the  subsidiary  member  was  previously  a 
member  for  the  taxable  year  that 
includes  the  determination  of 
worthlessness  or  the  disposition  and 
any  prior  taxable  year,  shall  be  treated 
as  expired,  but  not  as  absorbed  by  the 
group,  as  of  the  beginning  of  the  group's 
taxable  year  that  follows  the  taxable 
year  that  includes  the  determination  of 
worthlessness  or  the  disposition.  Under 
this  rule,  the  stock  loss  (or  reduced 
stock  gain),  unreduced  by  any  loss 
carryforwards  attributable  to  the 
subsidiary  member,  is  allowed. 
Moreover,  because  the  losses  are  treated 
as  expired,  there  is  no  possibility  of  a 
later,  duplicative  use  of  the  loss 
carryforwards.  This  approach  is 
consistent  with  the  nature  of  a  loss 
realized  upon  such  a  determination  or  . 
disposition,  i.e.,  a  loss  on  an  investment 
in  the  subsidiary  member. 

Because  the  provisions  of  the 
proposed  regulations  raised  questions 
about  the  operation  of  the  existing  rules, 
the  temporary  regulations  include  a 
special  election  for  determinations  of 
worthlessness  and  dispositions  that 
occurred  on  or  after  March  7.  2002,  and 
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before  March  14,  2003.  In  such  cases,  as 
an  alternative  to  the  treatment  described 
above,  the  common  parent  of  the  group 
may  make  an  irrevocable  election  to 
reattribute  to  itself  all  or  a  portion  of  the 
losses  attributable  to  the  subsidiary 
member  under  the  principles  of 
§  1.1502-21.  For  piuposes  of  applying 
the  investment  adjustment  rules  to  stock 
of  the  subsidiary  member  ovtrned  by  the 
group,  the  reattributed  losses  are  treated 
as  absorbed  by  the  group  immediately 
prior  to  the  allowance  of  any  loss  or 
inclusion  of  any  income  or  gain  with 
respect  to  the  determination  of 
worthlessness  or  the  disposition.  The 
common  parent,  however,  is  treated  as 
succeeding  to  the  subsidiary's  losses  in 
a  transaction  described  in  section  381. 

The  IRS  and  Treasury  Department 
request  conmients  regarding  whether  a 
subsidiary  member  the  stock  of  which  is 
determined  to  be  worthless  (under  the 
standards  of  §  1.1502-80(c))  should  be 
treated  as  a  new  corporation  for^ 
purposes  of  the  Internal  Revenue  Code 
as  of  the  date  of  the  determination  of 
worthlessness.  In  addition,  the  IRS  and 
Treasury  Department  request  comments 
regarding  the  desirability  of  further 
clarification  or  changes  regarding  the 
standards  that  govern  determinations  of 
worthlessness  and  the  deductibility  of 
losses  (or  the  inclusion  of  excess  loss 
accounts)  when  stock  of  a  subsidiary 
member  is  determined  to  be  worthless. 

D.  Deferral  and  Elimination  of  Gain 

One  comment  noted  that  the  basis 
redetermination  rule  of  the  proposed 
regxilations  could  be  used  to  shift  the 
location  of  gain  and  loss  within  a 
consolidated  group  and  even  to 
eliminate  gain  in  a  maimer  that  is 
unintended  and  contrary  to  the 
purposes  underlying  section  337(d).  The 
following  example  illustrates  this 
concern. 

F,  the  common  parent  of  a 
consolidated  group,  owns  all  of  the 
stock  of  Si  and  S2.  The  S2  stock  has  a 
basis  of  $400  and  a  value  of  $500.  Si 
owns  50%  of  the  stock  of  the  S3 
common  stock  with  a  basis  of  $150  and 
value  equal  to  such  amoimt.  S2  owns 
the  remaining  50%  of  the  S3  common 
stock  with  a  basis  of  $100  and  a  value 
of  $200  and  one  share  of  S3  preferred 
stock  with  a  basis  of  $10  and  a  value  of 
$9.  P  intends  to  sell  all  of  its  S2  stock 
to  an  unrelated  buyer  that  does  not  want 
to  acquire  S3.  P,  therefore,  engages  in 
the  following  steps  to  dispose  of  S2 
without  recognizing  a  substantial 
portion  of  the  built-in  gain  in  S2.  First, 
P  causes  a  recapitalization  of  S3  in 
which  S2's  S3  common  stock  is 
exchanged  for  new  S3  preferred  shares. 
P  then  sells  all  of  its  S2  stock.  Although 


the  sale  does  not  deconsolidate  S3 
(because  all  the  S3  common  stock  is  still 
held  by  Si),  it  does  deconsolidate  the  S3 
preferred  shares  held  by  S2,  including 
the  one  share  with  a  built-in  loss. 
Accordingly,  under  the  proposed 
regulations,  the  bases  of  all  shares  of  S3 
stock  must  be  redetermined 
immediately  before  P's  sale  of  S2.  Under 
the  basis  redetermination  rule,  the  total 
basis  of  S3  stock  held  by  members  of  the 
P  group  is  allocated  first  to  the  S3 
preferred  shares,  up  to  their  value  of 
$209,  and  then  to  the  remaining  shares 
of  S3  common  held  by  Si.  S2's 
aggregate  basis  in  the  S3  preferred  stock 
is  increased  from  $110  to  $209.  This 
increase  tiers  up  and  increases  P's  basis 
in  the  S2  stock  from  $400  to  $499 
Accordingly,  P  will  recognize  only  $1  of 
gain  on  the  sale  of  its  S2  stock. 
Afterwards,  P  can  cause  S3  to  redeem  its 
preferred  stock  for  $209.  S2  will 
recognize  no  gain  or  loss  from  the 
redemption.  Although  the  unrecognized 
gain  is  preserved  in  P's  basis  in  Si,  and 
Si's  basis  in  S3,  the  group  can  defer  or 
avoid  recognizing  that  gain. 

In  this  case,  there  is  no  significant 
duplication  of  loss.  Moreover,  the  steps 
were  structured  with  "a  view  to  avoiding 
the  recognition  of  gain  on  a  disposition 
of  stock.  The  IRS  and  Treasiiry 
Department  do  not  intend  that  the  basis 
redetermination  rule  be  applied  to  defer 
or  eliminate  gain  in  such  cases.  The  IRS 
and  Treasury  Department  considered 
adopting  a  mechanical  test  to  prevent 
the  application  of  the  basis 
redetermination  rule  in  such  cases. 
They  concluded  that  such  a  rule  would 
not  provide  the  flexibility  necessary  to 
obtain  an  appropriate  balancing  of  the 
concerns  underlying  this  regulation  and 
those  underlying  section  337(d). 
Therefore,  these  temporary  regulations 
include  an  anti-abuse  rule  that  provides 
that,  if  a  transaction  is  structured  with 
a  view  to,  and  has  the  effect  of,  deferring 
or  avoiding  the  recognition  of  gain  on  a 
disposition  of  stock  by  invoking 
application  of  the  basis  redetermination 
rule,  and  the  stock  loss  attributable  to 
the  transferred  shares  or  the  duplicated 
loss  of  the  subsidiary  member  that  is 
reflected  in  subsidiary  member  stock 
owned  by  members  of  the  group  is  not 
significant,  the  basis  redetermination 
and  loss  suspension  rules,  will  ngt 
apply. 

E.  Request  for  Comments 

As  described  above,  the  IRS  and 
Treasury  Department  are  continuing  to 
study  the  comments  received  regarding 
the  proposed  regulations.  In  additicm, 
the  IRS  and  Treasury  Department  are 
considering  alternative  regimes  that 


would  prevent  the  duplication  of  loss 
within  the  group. 

In  particular,  the  IRS  and  Treasury 
Department  are  studying  a  comment 
that  suggested  applying  the  principles  of 
section  704(c)  to  allocate  negative 
investment  adjustments  arising  from 
loss  items  at  the  subsidiary  member 
level  where  there  have  been  transfers  of 
loss  property  to  the  subsidiary  member. 
The  comment  asserts  that  this  approach 
would  address  the  case  where  the 
recognition  and  absorption  of  the  inside 
loss  precedes  the  recognition  of  the 
stock  loss.  The  IRS  and  Treasury 
Department  are  concerned  that  this 
alternative  approach  addresses  only 
duplicative  losses  that  arise  as  a  resudt 
of  contributions  of  loss  property,  not 
duplicative  losses  that  arise  as  a  result 
of  a  loss  incurred  by  ^  subsidiary 
member.  In  addition,  the  IRS  and 
Treasury  Department  are  concerned  that 
the  application  of  the  principles  of 
section  704(c)  may  be  complex, 
especially  in  cases  where  there  have 
been  issuances  of  subsidiary  member 
stock  at  different  times.  The  IRS  and 
Treasury  Department  request  comments 
regarding  how  the  principles  of  section 
704(c)  should  be  applied  in  the 
consolidated  return  context  to  prevent 
the  duplication  of  loss. 

The  IRS  and  Treasury  Department  are 
also  studying  a  suggestion  that  the  type 
of  transaction  in  which  the  stock  loss  is 
recognized  prior  to  the  absorption  of  the 
inside  loss  be  addressed  by  a  rule  that 
allows  the  stock  loss  but  limits  the  use 
of  the  subsidiary  member's  items  of  loss 
and  deduction  if  there  have  been 
contributions  of  loss  property  with 
respect  to  the  subsidiary  member  and 
there  is  any  loss  duplication  at  the 
subsidiary  member  level  at  the  time  the 
stock  loss  is  recognized.  That  rule  - 
would  not  permit  the  use  of  the 
subsidiary's  items  of  loss  and  deduction 
that  are  duplicative  of  the  stock  loss  to 
offset  income  of  another  member  of  the 
group,  but  would  permit  such  items  to 
offset  income  of  the  subsidiary. 

This  rule  effectively  would  permit  the 
acceleration  of  stock  loss.  The  IRS  and 
Treasury  Department  request  comments 
regarding  whether  permitting  such 
acceleration  would  clearly  reflect  the 
income  of  the  group. 

In  addition,  because  this  rule  would 
permit  the  subsidiary's  losses  to  offset 
its  items  of  income  and  gain,  it  would 
not  prevent  the  duplication  of  losses 
within  the  group  to  that  extent.  The  IRS 
and  Treasury  Department  request 
comments  regarding  whether  this 
duplication  is  appropriate  given  that  the 
benefits  associated  with  the  subsidiary 
and  its  shareholder  being  members  of 
the  group  (e.g.,  positive  basis 
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adjustments  to  the  shareholder 
member's  stock  of  the  subsidiary 
member  that  reflect  income  of  the 
subsidiary  member  and  the  group's 
ability  to  use  the  loss  recognized  by 
another  member  to  offset  income  of  the 
subsidiary  member  of  the  group)  have 
been  enjoyed  by  the  group. 

Finally,  this  rule  would  address  only 
cases  of  duplication  where  there  have 
been  contributions  of  loss  property.  As 
described  above,  the  IRS  and  Treasury 
Department  are  concerned  that 
contributions  of  loss  property  are  not 
the  only  types  of  transactions  in  which 
a  group  can  obtain  more  than  one  tax 
benefit  from  a  single  economic  loss. 

The  IRS  and  Treasury  Department  are 
considering  a  variation  of  this  suggested 
rule  to  address  the  situation  where  the 
stock  loss  is  recognized  prior  to  the 
absorption  of  the  inside  loss.  This 
variation  would  allow  the  stock  loss 
when  recognized,  but  would  disallow 
the  inside  losses  of  the  subsidiary  to  the 
extent  that  such  losses  reflect  losses  that 
were  duplicate  losses  at  the  time  of  the 
recognition  of  the  stock  loss.  Such 
losses  may  be  attributable  to  contributed 
property  or  losses  that  arose  in  the 
subsidiary  member.  The  IRS  and 
Treasury  Department  request  comments 
regarding  this  variation. 

Finally,  the  IRS  and  Treasury 
Department  continue  to  request 
comments  regarding  any  other 
approaches  that  could  be  implemented 
to  address  the  duplication  of  loss  within 
a  consolidated  group. 

Special  Analyses 

In  Rite  Aid  Corp.  v.  United  States,  £55 
F.3d  1357  (Fed.  Cir.  2001).  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  held  that  the  duplicated  loss 
component  of  §  1.1502-20  was  an 
invalid  exercise  of  regulatory  authority. 
In  response  to  the  Rite  Aid  decision,  the 
IRS  and  Treasury  Department  issued 


Notice  2002-11  (2002-7  I.R.B.  526). 
stating  that  the  interests  of  sound  tax 
administration  would  not  be  served  by 
the  continued  litigation  of  the  validity 
of  the  duplicated  loss  component  of 
§  1.1502-20.  Notice  2002-11  also 
announced  that  because  of  the 
interrelationship  in  the  operation  of  all 
of  the  loss  disallowance  factors,  new 
rules  governing  loss  disallowance  on 
sales  of  subsidiary  stock  by  members  of 
consolidated  groups  should  be 
implemented. 

In  Notice  2002-18  (2002-12  I.R.B. 
644),  the  IRS  and  Treasury  Department 
stated  that  regulations  would  be 
promulgated  that  would  defer  or 
otherwise  limit  the  utilization  of  a  loss 
on  stock  (or  another  asset  that  reflects 
the  basis  of  stock)  in  transactions  that 
facilitate  the  group's  utilization  of  a 
single  economic  loss  more  than  once. 
Notice  2002-18  further  stated  that  such 
regulations  would  apply  to  dispositions 
occurring  on  or  after  March  7.  2002. 
These  temporary  regulations  implement 
Notice  2002-18  and  are  necessary  to 
provide  taxpayers  with  immediate 
guidance  regarding  stock  basis  and 
allowable  loss  in  connection  with 
transfers  of  subsidiary  member  stock. 
Accordingly,  good  cause  is  found  for 
dispensing  with  a  delayed  effective  date 
pursuant  to  5  U.S.C.  553(d)(3). 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  signiHcant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  will  primarily 
affect  affiliated  groups  of  corporations, 
which  tend  to  be  larger  businesses. 
Moreover,  the  number  of  taxpayers 
affected  and  the  average  burden  are 
minimal.  Therefore,  a  Regulatory 


Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  businesses. 

Drafting  Information 

The  principle  author  of  these 
regulations  is  Aimee  K.  Meacham  of  the 
Office  of  Chief  Counsel  (Corporate). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.1502-2lT(b)(l)  and  (b)(3)(v)  also 
issued  under  26  U.S.C.  1502.  *   *   * 

Section  1.1502-32T(a)(2).  (bK3)(iii)(C), 
(b)(3)(iii)(D),  and  (b)(4)(vi)  also  issued  under 
26  U.S.C.  1502.  *   *   * 

Section  1.1502-35T  also  issued  under  26 
U.S.C.  1502.  *    *   * 

Par.  2,  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  wording  indicated  in  the 
middle  column,  and  add  the  wording 
indicated  in  the  right  column. 


Affected  section 


§1.267(f)-1(k) 
§1.597-3(6)  ... 


§  1 .597^(g)(2)(v).  second 
sentence. 


§1  1502-1 1(b)(3)(il)  Exam- 
ple (c).  third  sentence. 


Remove 


§§1.337(d)-1,  §§  1 .337(d)-2.  1.1502-13(0(6),  and 
1  1502-20. 

Loss  disallowance.  For  purposes  of  §1.1502-20,  FFA 
and  the  amount  described  in  §  1 .597-4(g)(3)  ar^ 
treated  as  an  extraordinary  gain  disposition  within  the 
meaning  of  §  1  1 502-20(c)(2)(i)  and  a  Taxable  Trans- 
fer is  treated  as  an  applicable  asset  acquisition  under 
section  1060(c)  within  the  meaning  of  §1.1502- 
20(c)(2)(i)(A)(4). 

(See  §§1.337(d)-1  and  1.1502-20  for  potential  limita- 
tions on  the  group's  worthless  stock  deduction). 


See  also  §1  1502-20  for  mies  applicable  to  losses 
from  the  sale  of  stock  of  substdianes. 


Add 


§§1.337(d)-2T,  1.1 502-1 3(f)(6),  and  1.1502-35T. 
[Reserved]. 


(See  §§1.337(d)-2T  and  1.1502-35T(f)  for  mIes  appli- 
cable when  a  member  of  a  consolidated  group  Is  en- 
titled to  a  worthless  stock  deduction  with  respect  to 
stock  of  another  member  of  the  group.) 

See  also  §§  1 .337(d)-2T  and  1.1502-35T  for  rules  re- 
lating to  basis  adjustments  and  allowance  of  stock 
loss  on  dispositions  of  stock  of  a  subskjiary  member. 
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Affected  section 


Remove 


Add 


§1.1 502-1 2(r) 


§1.1502-13(f)(7),  Example 
1(e).  sixth  sentence. 

§1.1502-15(b)(2)(iii),  first 
sentence. 

§  1. 1 502-21  (b)(2)(i),  third 
sentence. 


§1.1502-32(b)(3)(iii)(B). 
third  sentence. 

§1.1502-32(b)(5)(ii).  Exam- 
ple 2(b),  last  sentence. 

§1.1 502-32(e)(2),  Example 
4(a),  fourth  sentence. 

§1.1502-80(c),  last  sen- 
tence. 

§1.1502-91(h)(2),  first  sen- 
tence. 


For  rulings  relating  to  loss  disallowance  or  basis  reduc- 
tion on  the  disposition  or  deconsolidation  of  stock  of 
a  subsidiary,  see  §§  1 .337(d)-1 ,  1.337(d)-2  and 
1.1502-20. 

See  also  §1.1502-20(b)  (additional  stock  basis  reduc- 
tions applk^able  to  certain  deconsolidations). 

{e.g.,  under  §1.1502-20  or  section  267) 

Foi-  njles  permitting  ftie  reattribution  of  losses  of  a  sut>- 
sldiary  to  the  common  parent  when  loss  is  disallowed 
on  the  disposition  of  subsidiary  stock,  see  §1.1502- 
20(g). 

§1.1502-20(b),  or§1.1502-20(g)  

See  also  §  1.1502-20(b)  (possible  stock  basis  reduction 

on  ttie  deconsolidation  of  S). 
(Section  §1.1502-20(b)  does  not  reduce  P's  basis  in 

the  S  stock  as  a  result  of  S's  deconsolidation). 
See  §1.1502-1 1(c)  and  1.1502-20  for  additional  mIes 

relating  to  stock  loss, 
(unless  disallowed  under  §  1 .1502-20  or  otherwise)  


See  §§  1 .337(d)-2T  and  1 .1502-35T(f)  for  rules  relating 
to  basis  adjustment^and  allowance  of  stock  loss  on 
dispositions  of  stock  of  a  subsidiary  memt)er. 


(e.g.,   under  §§  1 .337(d)-2T,    1.1502-35T,   or  section 
267) 


§1.15O2-35T(b)or(0(2) 


See  §1.1 502-1 1  (c)  and  1 . 1 502-35T  for  additional  mles 

relating  to  stock  loss, 
(unless  disallowed  under  §  1 .337(d)-2T.  1.1502-35T,  or 

otherwise) 


Par.  3.  Section  1.1502-21  is  amended 
by: 

1.  Revising  paragraph  (b)(1). 

2.  Adding  paragraphs  (b)(3)(v)  and 
(h)(7). 

The  revisions  and  addition  read  as 
follows: 

§  1 .1 502-21     Net  operating  losses. 

***** 

(b)*  *  * 

(1)  [Reserved].  For  further  guidance, 
see§1.1502-2lT(b)(l). 

*  *  *  *  *  ' 

(3)  *   *   * 

(v)  [Reserved].  For  further  guidance, 
see  §  1.1502-2lT(b)(3)(v). 

***** 

(h)*  *  * 

(7)  [Reserved].  For  further  guidance. 
see§1.1502-2lT(h)(7). 

Par.  4.  Section  1.150Z-21T  is  revised 
to  read  as  follows: 

§1.1 502-21T    Net  operating  losses 
(temporary). 

(a)  [Reserved].  For  further  guidance. 
see§1.1502-21(a). 

(b)  [Reserved].  For  further  guidance, 
see  §1.1 502-2 1(b). 

(1)  Carryovers  and  carrybacks 
generally.  The  net  operating  loss  ■ 
carryovers  and  carrybacks  to  a  taxable 
year  are  determined  under  the 
principles  of  section  172  and  this 
■  section.  Thus,  losses  permitted  to  be 
absorbed  in  a  consolidated  retiu-n  year 
generally  are  absorbed  in  the  order  of 
the  taxable  years  in  which  they  arose, 
and  losses  carried  frt)m  taxable  years 
ending  on  the  same  date,  and  which  are 
available  to  offset  consolidated  taxable 
income  for  the  year,  generally  are 
absorbed  on  a  pro  rata  basis.  Additional 
rules  imder  the  Internal  Revenue  Code 


or  regulations  also  apply.  See.  e.g., 
section  382(1)(2)(B)  (if  losses  are  carried 
from  the  same  taxable  year,  losses 
subject  to  limitation  under  section  382 
are  absorbed  before  losses  that  are  not 
subject  to  limitation  under  section  382). 
See  Example 2  of  paragraph  {c)(l)(iii)  of 
this  section  for  an  illustration  of  pro  rata 
absorption  of  losses  subject  to  a  SRLY 
limitation.  See  paragraph  (b)(3)(v)  of 
this  section  regarding  the  treatment  of 
any  loss  that  is  treated  as  expired  under 
§1.1502-35T(f)(l). 

•    Ihi(2)  through  (b)(3)(iv)  [Reserved). 
For  further  guidance,  see  §  1.1502- 
21(b)(2)  through  (b)(3)(iv). 

(b)(3)(v)  Losses  treated  as  expired 
under  §1.1502-35T(f)(l).  No  loss  treated 
as  expired  by  §  1.1502-35T(f)(l)  may  be 
carried  over  to  any  consolidated  return 
year  of  the  group. 

(c)  through  (h)(6)  [Reserved].  For 
further  guidance,  see  §  1.1 502-2 1(c) 
through  (h)(6). 

(h)(7)  Losses  treated  as  expired  under 
§1.1502-35T(f)(l).  Paragraph  (b)(3)(v)  of 
this  section  is  effective  for  losses  treated 
as  expired  under  §  1.1502-35T(f)(l)  on 
and  ^er  March  7.  2002.  and  no  later 
than  March  11.  2006. 

Par.  5.  Section  1.1502-32  is  amended 
by: 

1.  Revising  paragraph  (a)(2). 

2.  Adding  paragraphs  (b){3)(iii)(C), 
(b)(3)(iii)(D).  (b)(4)(vi),  and  (h)(6). 

The  revision  and  additions  read  as 
follows: 

§1.1502-32    Investment  adjustments. 

***** 

(a)(2)  [Reserved].  For  further 
guidance,  see  §  1.1502-32T(a)(2). 


(b)(3)(iii)(C)  and  P)  [Reserved].  For 
further  guidance,  see  §1.1502-  • 
32T(b)(3)(iii)(C)  and  (D). 

*        *        *        *        *    - 

(b)(4)(vi)  [Reserved].  For  further 
guidance,  see  §  1.1502-32T(b){4)(vi). 

***** 

(h)(6)  [Reserved].  For  further 
guidance,  see  §  1.1502-32T(h)(6). 

Par.  6.  Section  1.1502-32T  is  revised 
to  read  as  follows: 

§1.1 502-32T    Investment  adjustments 
(temporary). 

(a)  and  (a)(1)  [Reserved].  For  further 
guidance,  see  §  1.1502-32{a)  and  (a)(1). 

(a)(2)  Application  of  other  rules  of 
law.  The  rules  of  this  section  are  in 
addition  to  other  rules  of  law.  See,  e.g., 
section  358  (basis  determinations  for 
distributees),  section  1016  (adjustments 
to  basis),  §  1.1502-ll(b)  (limitations  on 
the  use  of  losses),  §  1.1502-19 
(treatment  of  excess  loss  accoimts), 
§  1 . 1 502-3 1  (basis  after  a  group 
structure  change),  and  §  1.1502-35T 
(additional  rules  relating  to  stock  loss, 
including  losses  attributable  to 
worthlessness  and  certain  dispositions 
not  followed  by  a  separate  return  year). 
P's  basis  in  S's  stock  must  not  be 
adjusted  under  this  section  and  other 
rules  of  law  in  a  manner  that  has  the 
effect  of  duplicating  an  adjustment.  For 
example,  if  pursuant  to  §  1.1502- 
35T(c)(3)  and  paragraph  (b){3)(iii)(C)  of 
this  section  the  basis  in  stock  is  reduced 
to  take  into  account  a  loss  suspended 
under  §  1.1502-35T(c)(l),  such  basis 
shall  not  be  further  reduced  to  take  into 
account  such  loss,  or  a  portion  of  such 
loss,  if  any,  that  is  later  allowed 
pursuant  to  §  1.1502-35T(c3(5).  See  also 
paragraph  (h)(5)  of  this  section  for  basis 
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reductions  applicable  to  certain  former 

(b)  through  (b)(3)(iii)(B)  IReserved). 
For  further  guidance,  see  §  1.1502-32(b) 
through  (b)(3)(iii)(B). 

(b)(3)(iii)(C)  Loss  suspended  under 
§  1.1502-35T(c).  Any  loss  suspended 
pursuant  to  §  1.1502-35T(c)  is  treated  as 
a  noncapital,  nondeductible  expense 
incurred  during  the  taxable  year  that 
includes  the  date  of  the  disposition  to 
which  such  section  applies.  See 
§  1.1502-35T(c)(3).  Consequently,  the 
basis  of  a  higher-tier  member's  stock  of 
P  is  reduced  by  the  suspended  loss  in 
the  year -it  is  suspended. 

(D)  Loss  disallowed  under  §1.1 502- 
35T(g)(3)(iii).  Any  loss  or  deduction  the 
use  of  which  is  disallowed  pursuant  to 
§  1.1502-35T(g){3){iii)  (other  than  a  loss 
or  deduction  described  in  §  1.1502- 
35T(g)(3){i){B)(n)).  and  with  respect  to 
which  no  waiver  described  in  paragraph 
(b)(4)  of  this  section  is  filed,  is  treated 
as  a  noncapital,  nondeductible  expense 
incurred  during  the  taxable  year  that 
such  loss  would  otherwise  be  absorbed. 
See§1.1502-35T(g)(3)(iv). 

(b)(4)  throughib)(4)(v)  [Reserved).  For 
further  guidance,  see  §  1.1502-32(b){4) 
through  {b)(4)(v). 

(b)(4)(vi)  Special  rules  in  the  case  of 
certain  transactions  subject  to  §1.1502- 
35T.  If  a  member  of  a  consolidated 
group  transfers  stock  of  a  subsidiary 
member  and  such  stock  has  a  basis  that 
exceeds  its  value  immediately  before 
such  transfer  or  a  subsidiary  member  is 
deconsolidated  and  any  stock  of  such 
subsidiary  member  owned  by  members 
of  the  group  immediately  before  such 
deconsolidation  has  a  basis  that  exceeds 
its  value,  all  members  of  the  group  are 
subject  to  the  provisions  of  §  1.1502— 
35T(b),  which  generally  require  a 
redetermination  of  members'  basis  in  all 
shares  of  subsidiary  stock.  In  addition, 
if  stock  of  a  subsidiary  member  is 
treated  as  worthless  under  section  1 65 
(taking  into  account  the  provisions  of 
§  1.1502-80(c)).  or  if  a  member  of  a 
group  disposes  of  subsidiary  member 
stock  and  on  the  following  day  the 
subsidiary  is  not  a  member  of  the  group 
and  does  not  have  a  separate  return 
year,  and  the  common  parent  makes  an 
election  under  §  1.1502-35T(f)(2)  to 
reattribute  to  itself  the  losses  treated  as 
attributable  to  such  subsidiary  member. 
§  1.1502-35T(f)(2)  requires  a  reduction 
of  members'  basis  in  shares  of 
subsidiary  stock. 

(c)  through  (h)(5)(ii)  (Reserved).  For 
further  guidance,  see  §  1.1502-32(c) 
through  (h)(5)(ii). 

(h)(6)  Loss  suspended  under  §1.1502- 
35  Tie]  or  disallowed  under  §1.1 502- 
35T(g)(3)(iii).  Paragraphs  (a)(2). 
(b)(3)(iii)(C).  (b){3)(iii){D)  and  {b)(4)(vi) 


of  this  section  are  effective  on  and  after 
March  7.  2002,  and  expire  on  March  11, 
2006. 

Par.  7.  Section  1.1502-35T  is  added 
to'  read  as  follows: 

§1.1 502-35T    Transfers  of  sulMidiary 
nnember  stock  and  deconsolidations  of 
subsidiary  members  (temporary). 

(a)  Purpose.  The  purpose  of  this 
section  is  to  prevent  a  group  from 
obtaining  more  than  one  tax  benefit 
fi-om  a  single  economic  loss.  The 
provisions  of  this  section  shall  be 
construed  in  a  maimer  consistent  with 
that  purpose  and  in  a  manner  that 
reasonably  carries  out  that  purpose. 

(b)  Redetermination  of  basis  on 
certain  nondeconsolidating  transfers  of 
subsidiary  member  stock  and  on  certain 
deconsolidations  of  subsidiary 
members — (1)  Redetermination  of  basis 
on  certain  nondeconsolidating  transfers 
of  subsidiary  member  stock.  Except  as 
provided  in  paragraph  (b)(3)(i)  of  this 
section,  if.  immediately  after  a  transfer 
of  stock  of  a  subsidiary  member  that  has 
a  basis  that  exceeds  its  value,  the 
subsidiary  member  remains  a  member  of 
the  group,  then  the  basis  in  each  share 
of  subsidiary  member  stock  owned  by 
each  member  of  the  group  shall  be 
redetermined  in  accordance  with  the 
provisions  of  this  paragraph  (b)(1) 
immediately  before  such  transfer.  All  of 
the  members'  bases  in  the  shares  of 
subsidiary  member  stock  immediately 
before  such  transfer  shall  be  aggregated. 
Such  aggregated  basis  shall  be  allocated 
first  to  the  shares  of  the  subsidiary 
member's  preferred  stock  that  are 
owned  by  the  members  of  the  group 
immediately  before  such  transfer,  in 
proportion  to.  but  not  in  excess  of.  the 
value  of  those  shares  at  such  time.  After 
allocation  ofthe  aggregated  basis  to  all 
shares  of  the  preferred  stock  of  the 
subsidiary  member  pursuant  to  the 
preceding  sentence,  any  remaining  basis 
shall  be  allocated  among  all  common 
shares  of  subsidiary  member  stock  held 
by  members  of  the  group  immediately 
before  the  transfer,  in  proportion  to  the 
value  of  such  shares  at  such  time. 

(2)  Redetermination  of  basis  on 
certain  deconsolidations  of  subsidiary 
members. — (i)  Allocation  of  reallocable 
basis  amount.  Except  as  provided  in 
paragraph  (b)(3)(ii)  of  this  section,  if. 
immediately  before  a  deconsolidation  of 
a  subsidiary  member,  any  share  of  stock 
of  such  subsidiary  owned  by  a  member 
of  the  group  has  a  basis  that  exceeds  its 
value,  then  the  basis  in  each  share  of  the 
subsidiary  member's  stock  owned  by 
each  member  of  the  group  shall  be 
redetermined  in  accordance  with  the 
provisions  of  this  paragraph  (b)(2) 
immediately  before  such 


deconsolidation.  The  basis  in  each  share 
of  the  subsidiary  member's  stock  held 
by  members  of  the  group  immediately 
before  the  deconsolidation  that  has  a 
basis  in  excess  of  value  at  such  time 
shall  be  reduced,  but  not  below  such 
share's  value,  in  a  manner  that,  to  the 
greatest  extent  possible,  causes  the  ratio 
of  the  basis  to  the  value  of  each  such 
share  to  be  the  same;  provided, 
however,  that  the  aggregate  amount  of 
such  reduction  shall  not  exceed  the 
reallocable  basis  amount  (as  computed 
pursuant  to  paragraph  (b)(2)(ii)  of  this 
section).  Then,  to  the  extent  of  the 
reallocable  basis  amount,  the  basis  of 
each  share  of  the  preferred  stock  of  the 
subsidiary  member  that  are  held  by 
members  of  the  group  inunediately 
before  the  deconsolidation  shall  be 
increased,  but  not  above  such  share's 
value,  in  a  manner  that,  to  the  greatest 
extent  possible,  causes  the  ratio  of  the 
basis  to  the  value  of  each  such  share  to 
be  the  same.  Then,  to  the  extent  that  the 
reallocable  basis  amount  does  not 
increase  the  basis  of  shares  of  preferred 
stock  of  the  subsidiary  member 
pursuant  to  the  third  sentence  of  this 
paragraph  (b)(2)(i),  such  amount  shall 
increase  the  basis  of  all  conunon  shares 
of  the  subsidiary  member's  stock  held 
by  members  of  the  group  immediately 
before  the  deconsolidation  in  a  manner 
that,  to  the  greatest  extent  possible, 
causes  the  ratio  of  the  basis  to  the  value 
of  each  such  share  to  be  the  same. 

(ii)  Calculation  of  reallocable  basis 
amount.  The  reallocable  basis  amount 
shall  equal  the  lesser  of— 

(A)  Tne  aggregate  of  all  amounts  by 
which,  inunediately  before  the 
deconsolidation,  the  basis  exceeds  the 
value  of  a  share  of  subsidiary  member 
stock  owned  by  any  member  of  the 
group  at  such  time;  and 

(B)  The  total  of  the  subsidiary 
member's  (and  any  predecessor's)  items 
of  deduction  and  loss,  and  the 
suhsidicuy  member's  (and  any 
predecessor's)  allocable  share  of  items 
of  deduction  and  loss  of  all  lower-tier 
subsidiary  members,  that  were  taken 
into  account  in  computing  the 
adjustment  under  §  1.1502-32  to  the 
bases  of  shares  of  stock  of  the  subsidiary 
member  (and  any  predecessor)  held  by 
members  of  the  group  immediately 
before  the  deconsolidation,  other  than 
shares  that  have  bases  in  excess  of  value 
immediately  before  the  deconsolidation. 

(3)  Exceptions  to  application  of 
redetermination  rules,  (i)  Paragraph 
(b)(1)  of  this  section  shall  not  apply  to 
a  transfer  of  subsidiary  member  stock 
if— 

(A)  During  the  taxable  year  of  such 
transfer,  in  one  or  more  fully  taxable 
transactions,  the  members  of  the  group 
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dispose  of  all  of  the  shares  of  the 
subsidiary  member  stock  that  they  own 
immediately  before  the  transfer,  other 
than  the  shares  the  transfer  of  which 
would  otherwise  trigger  the  application 
of  paragraph  (b)(1)  of  this  section,  to  a  , 
person  or  persons  that  are  not  members 
of  the  group; 

(B)  During  the  taxable  year  of  such 
transfer,  the  members  of  the  group  are 
allowed  a  worthless  stock  loss  under 
section  165(g)  (taking  into  account  the 
provisions  of  §  1.1502-80(c))  with 
respect  to  all  of  the  shares  of  subsidiary 
member  stock  that  they  own 
immediately  before  the  transfer,  other 
than  the  shares  the  transfer  of  which  . 
would  otherwise  trigger  the  application 
of  paragraph  (b)(1)  of  this  section;  or 

(C)  Such  transfer  is  to  a  member  of  the 
group  and  section  332  (provided  the 
stock  is  transferred  to*  an  80-percent 
distributee),  section  351.  or  section  361 
applies  to  such  transfer. 

(ii)  Paragraph  (b)(2)  of  this  section  - 
shall  not  apply  to  a  deconsolidation  of 
a  subsidiary  member  if — 
■  (A)  During  the  taxable  year  of  such 
deconsolidation,  in  one  or  more  fully 
taxable  transactions,  the  members  of  the 
grqup  dispose  of  all  of  the  shares  of  the 
subsidiary  member  stock  that  they  own 
immediately  before  the  deconsolidation 
to  a  person  or  persons  that  are  not 
members  of  the  group; 

(B)  Such  deconsolidation  results  fi-om 
a  fully  taxable  disposition,  to  a  person 
or  persons  that  are  not  members  of  the 
group,  of  some  of  the  shares  of  the 
subsidiary  member,  and.  during  the 
taxable  year  of  such  deconsolidation, 
the  members  of  the  group  are  allowed  a 
worthless  stock  loss  under  section 
165(g)  with  respect  to  all  of  the  shares 
of  subsidiary  member  stock  that  they 
own  immediately  after  the 
deconsolidation;  or 

(C)  The  deconsolidation  of  the 
subsidiary  member  results  from  the 
deconsolidation  of  a  higher-tier 
subsidiary  member  and.  immediately 
after  the  deconsolidation  of  the 
subsidiary  member,  none  of  the  stock  of 
the  subsidiary  member  is  owned  by  a 
group  member. 

(4)  Special  rule  for  lower-tier 
subsidiaries.  If.  immediately  after  a 
transfer  of  subsidiary  member  stock  or 
a  deconsolidation  of  a  subsidiary 
member,  a  lower-tier  subsidiary  member 
some  of  the  stock  of  which  is  owned  by 
the  subsidiary  member  is  a  member  of 
the  group,  then,  for  piuposes  of 
applying  paragraph  (b)  of  this  sectioh, 
the  subsidiary  member  shall  be  treated 
as  having  transferred  its  stock  of  the 
lower-tier  subsidiary  member.  This 
principle  shall  apply  to  stock  of 


subsidiary  members  that  are  owned  by 
such  lower-tier  subsidiary  member. 

(5)  Stock  basis  adjustments  for  higher- 
tier  stock.  The  basis  adjustments 
required  under  this  paragraph  (b)  result 
in  basis  adjustments  to  higher-tier 
member  stock.  The  adjustments  are 
applied  in  the  order  of  the  tiers,  from 
the  lowest  to  highest.  For  example,  if  a 
common  parent  owns  stock  of  a 
subsidiary  member  that  owns  stock  of  a 
lower-tier  subsidiary  member  and  the 
subsidiary  member  recognizes  a  loss  on 
the  disposition  of  a  portion  of  its  shares 
of  the  lower-tier  subsidiary  member 
stock,  the  common  parent  must  adjust 
its  basis  in  its  subsidiary  member  stock 
under  the  principles  of  §  1.1502-32  to 
reflect  the  adjustments  that  the  . 
subsidiary  member  must  make  to  its 
basis  in  its  stock  of  the  lower-tier 
subsidiary  member. 

(6)  Ordering  rules,  (i)  The  rules  of  this 
paragraph  (b)  apply  after  the  rules  of 

§  1.1502-32  are  applied. 

(ii)  The  rules  of  this  paragraph  (b) 
apply  before  the  rules  of  §  1.337(d)-2T 
and  paragraph  (c)  of  this  section  are 
applied. 

(iii)  Paragraph  (b)  of  this  section  (and 
any  resulting  basis  adjustments  to 
higher-tier  member  stock  made  pursuant 
to  paragraph  (b)(5)  of  this  section) 
applies  to  redetermine  the  basis  of  stock 
of  a  lower-tier  subsidiary  member  before 
paragraph  (b)  of  this  section  applies  to 
a  higher-tier  member  of  such  lower-tier 
subsidiary  member. 

(c)  Loss  suspension — (1)  General  rule. 
Any  loss  recognized  by  a  member  of  a 
consolidated  group  with  respect  to  the 
disposition  of  a  share  of  subsidiary 
member  stock  shall  be  suspended  to  the 
extent  of  the  dupUcated  loss  with 
respect  to  such  share  of  stock  if, 
immediately  after  the  disposition,  the 
subsidiary  is  a  member  of  the 
consolidated  group  of  which  it  was  a 
member  immediately  prior  to  the 
disposition  (or  any  successor  group). 

(2)  Special  rule  for  lower-tier 
subsidiaries.  This  paragraph  (c)(2) 
applies  if  neither  paragraph  (c)(1)  nor  (f) 
of  this  section  applies  to  a  member's 
disposition  of  a  share  of  stock  of  a 
subsidiary  member  (the  departing 
member),  a  loss  is  recognized  on  the 
disposition  of  such  share,  and  the 
departing  member  owns  stock  of  one  or 
more  other  subsidiary  members  (a 
remaining  member)  that  is  a  member  of 
such  group  immediately  after  the 
disposition.  In  that  case,  such  loss  shall 
be  suspended  to  the  extent  the 
duplicated  loss  with  respect  to  the 
departing  member  stock  disposed  of  is 
attributable  to  the  remaining  member  or 
members. 


(3)  Treatment  of  suspended  loss.  For 
purposes  of  the  rules  of  §  1.1502-32, 
any  loss  suspended  pursuant  to 
paragraph  (c)(1)  or  (c)(2)  of  this  section 
is  treated  as  a  noncapital,  nondeductible 
expense  of  the  member  that  disposes  of 
subsidiary'  member  stock,  incurred 
during  the  taxable  year  that  includes  the 
date  of  the  disposition  of  stock  to  which 
paragraph  (c)(1)  or  (c)(2)  of  this  section 
applies.  See  §  1.1502-32T(b)(3)(iii)(C). 
Consequently,  the  basis  of  a  higher-tier 
member's  stock  of  the  member  that 
disposes  of  subsidiary  member  stock  is 
reduced  by  the  suspended  loss  in  the 
year  it  is  suspended. 

(4)  Reduction  of  suspended  loss— {i\ 
General  rule.  The  amount  of  any  loss 
suspended  pursuant  to  paragraphs  (c)(1) 
and  (c)(2)  of  this  section  shall  be 
reduced,  but  not  below  zero,  by  the 
subsidiary  member's  (and  any 
successor's)  items  of  deduction  and  loss, 
and  the  subsidiary  member's  (and  any 
successor's)  allocable  share  of  items  of 
deduction  and  loss  of  all  lower-tier 
subsidiary  members,  that  are  allocable 
to  the  period  beginning  on  the  date  of 
the  disposition  that  gave  rise  to  the 
suspended  loss  and  ending  on  the  day 
before  the  first  date  on  which  the 
subsidiary  member  (or  any  successor)  is 
not  a  member  of  the  group  of  which  it 
was  a  member  immediately  prior  to  the 
disposition  (or  any  successor  group), 
and  that  are  taken  into  account  in 
determining  consolidated  taxable 
income  (or  loss)  of  such  group  for  any 
taxable  year  that  includes  any  date  on 
or  after  the  date  of  the  disposition  and 
before  the  first  date  on  which  the 
subsidiary  member^or  any  successor)  is 
not  a  member  of  such  group;  provided, 
however,  that  such  reduction  shall  not 
exceed  the  excess  of  the  amount  of  such 
items  over  the  amoxuit  of  such  items 
that  are  taken  into  accoimt  in 
determining  the  basis  adjustments  made 
under  §  1.1502-32  to  stock  of  the 
subsidiary  member  (or  any  successor) 
owned  by  members  of  the  group.  The 
preceding  sentence  shall  not  apply  to 
items  of  deductipn  and  loss  to  the  extent 
that  the  group  can  establish  that  all  or 

a  portion  of  such  items  was  not  reflected 
in  the  computation  of  the  duplicated 
loss  with  respect  to  the  subsidiary 
member  on  the  date  of  the  disposition 
of  stock  that  gave  rise  to  the  suspended 
loss. 

(ii)  Operating  rules — (A)  Year  in 
which  deduction  or  loss  is  taken  into 
account.  For  purposes  of  paragraph 
(c)(4)(i)  of  this  section,  a  subsidiary 
member's  (or  any  successor's) 
deductions  and  losses  are  treated  as 
taken  into  account  when  and  to  the 
extent  they  are  absorbed  by  the 
subsidiary  member  (or  any  successor)  or 
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any  other  member.  To  the  extent  that 
the  subsidiary  member's  (or  any 
successor's)  deduction  or  loss  is 
absorbed  in  the  year  it  arises  or  is 
carried  forward  and  absorbed  in  a 
subsequent  year  {e.g.,  under  section  172, 
465,  or  1212),  the  deduction  is  treated 
as  taken  into  account  in  the  year  in 
which  it  is  absorbed.  To  the  extent  that 
a  subsidiary  member's  (or  any 
successor's)  deduction  or  loss  is  carried 
back  and  absorbed  in  a  prior  year 
(whether  consolidated  or  separate),  the 
deduction  or  loss  is  treated  as  taken  into 
account  in  the  year  in  which  it  arises 
and  not  in  the  year  in  which  it  is 
absorbed. 

(B)  Determination  of  items  that  are 
allocable  to  the  post-disposition,  pre- 
deconsohdation  period.  For  purposes  of 
paragraph  (c)(4)(i)  of  this  section,  the 
determination  of  whether  a  subsidiary 
member's  (or  any  successor's)  items  of 
deduction  and  loss  and  allocable  share 
of  items  of  deduction  and  loss  of  all 
lower-tier  subsidiary  members  are 
allocable  to  the  period  beginning  on  the 
date  of  the  disposition  of  subsidiary 
stock  that  gave  rise  to  the  suspended 
loss  and  ending  on  the  day  before  the 
first  date  on  which  the  subsidiary 
member  (or  any  successor)  is  not  a 
member  of  the  consolidated  group  of 
which  it  was  a  member  inunediately 
prior  to  the  disposition  (or  any 
successor  group)  is  determined  pursuant 
to  the  rules  of  §  1.1502-76(b)(2),  without 
regard  to  §  1.1502-76(b)(2)(ii)(D),  as  if 
the  subsidiary  member  ceased  to  be  a 
member  of  the  group  at  the  end  of  the 
day  before  the  dispositign  amd  Bled 
separate  returns  for  the  period 
beginning  on  the  date  of  the  disposition 
and  ending  on  the  day  before  the  first 
date  on  which  it  is  not  a  member  of 
such  group. 

(5)  Allowable  loss — (i)  General  rule. 
To  the  extent  not  reduced  under 
paragraph  (c)(4)  of  this  section,  any  loss 
suspended  pursuant  to  paragraph  (c)(1) 
or  (c)(2)  of  this  section  shall  be  allowed, 
to  the  extent  otherwise  allowable  under 
applicable  provisions  of  the  Internal 
Revenue  Code  and  regulations 
thereunder,  on  a  return  filed  by  the 
group  of  which  the  subsidiary  was  a 
member  on  the  date  of  the  disposition 
of  subsidiary  stock  that  gave  rise  to  the 
suspended  loss  (or  any  successor  group) 
for  the  taxable  year  that  includes  the 
day  before  the  first  date  on  which  the 
subsidiary  (or  any  successor)  is  not  a 
member  of  such  group  or  the  date  the 
group  is  allowed  a  worthless  stock  loss 
under  section  165(g)  (taking  into 
account  the  provisions  of  §  1.1 502- 
80(c))  with  respect  to  all  of  the 
subsidiary  member  stock  owned  by 
members. 


(ii)  No  tiering  up  of  certain 
adjustments.  No  adjustments  shall  be 
made  to  a  member's  basis  of  stock  of  a 
subsidiary  member  (or  any  successor) 
for  a  suspended  loss  that  is  taken  into 
account  under  paragraph  (c)(5)(i)  of  this 
section.  See  §  1.1502-32T(a)(2). 

(iii)  Statement  of  allowed  loss. 
Paragraph  (c)(5)(i)  of  this  section  applies 
only  if  the  separate  statement  required 
under  this  paragraph  (c)(5)(iii)  is  filed 
with,  or  as  part  of.  the  taxpayer's  return 
for  the  year  in  which  the  loss  is 
allowable.  The  statement  must  be 
entitled  "ALLOWED  LOSS  UNDER 
§  1.1502-35T(c)(5)"  and  must  contain 
the  name  and  employer  identification 
number  of  the  subsidiary  the  stock  of 
which  gave  rise  to  the  loss. 

(6)  Special  rule  for  dispositions  of 
certain  carryover  basis  assets.  If — 

(i)  A  member  of  a  group  recognizes  a 
los^  on  the  disposition  of  an  asset  other 
than  stock  of  a  subsidiary  member; 

(ii)  Such  member's  basis  in  the  asset 
disposed  of  was  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  basis  of  stock  of  a 
subsidiary  member  and,  at  the  time  of 
the  determination  of  the  member's  basis 
in  the  asset  disposed  of,  there  was  a 
duplicated  loss  with  respect  to  such 
stock  of  the  subsidiary  member;  and 

(iii)  Immediately  after  the  disposition, 
the  subsidiary  member  is  a  member  of 
such  group,  then  such  loss  shall  be 
suspended  pursuant  to  the  principles  of 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  to  the  extent  of  the  duplicated 
loss  with  respect  to  such  stock  at  the 
time  of  the  determination  of  basis  of  the 
asset  disposed  of.  Principles  similar  to 
those  set  forth  in  paragraphs  (c)(3), 
(c)(4),  and  (c)(5)  of  this  section  shall 
apply  to  a  loss  suspended  pursuant  to 
this  paragraph  (c)(6). 

(7)  Coordmation  with  loss  deferral, 
loss  disallowance,  and  other  rules — (i) 
In  general.  Loss  recognized  on  the 
disposition  of  subsidiary  member  stock 
or  another  asset  is  subject  to 
redetermination,  deferral,  or 
disallowance  under  other  applicable 
provisions  of  the  Internal  Revenue  Code 
and  regulations  thereunder,  including 
sections  267(f)  and  482.  Paragraphs 
(c)(1),  (c)(2),  and  (c)(6)  of  this  section  do 
not  apply  to  a  loss  that  is  disallowed 
under  any  other  provision.  If  loss  is 
deferred  under  any  other  provision, 
paragraphs  (c)(1),  (c)(2),  and  (c)(6)  of 
this  section  apply  when  the  loss  would 
otherwise  be  taken  into  account  under 
such  other  provision.  However,  if  an 
overriding  event  described  in  paragraph 
{c)(7)(ii)  of  this  section  occurs  before  the 
deferred  loss  is  taken  into  account, 
paragraphs  (c)(1),  (c)(2),  and  (c)(6)  of 
this  section  apply  to  the  loss 


immediately  before  the  event  occurs, 
even  though  the  loss  may  not  be  taken 
into  account  until  a  later  time. 

(ii)  Overriding  events.  For  purposes  of 
paragraph  (c)(7)(i)  of  this  section,  the 
following  are  overriding  events — 

(A)  The  stock  ceases  to  be  owned  by 
a  member  of  the  consolidated  group; 

(B)  The  stock  is  canceled  or  redeemed 
(regardless  of  whether  it  is  retired  or 
held  as  treasury  stock);  or 

(C)  The  stock  is  treated  as  disposed  of 
under  §  1.1502-19(c)(l)(ii)(B)  or 
(c)(l)(iii). 

(8)  Application.  This  paragraph  (c) 
shall  not  be  applied  in  a  manner  that 
permanently  disallows  a  deduction  for 
an  economic  loss,  provided  that  such 
deduction  is  otherwise  allowable.  If  the 
application  of  any  provision  of  this 
paragraph  (c)  results  in  such  a 
disallowance,  proper  adjustment  may  be 
made  to  prevent  such  a  disallowance. 
Whether  a  provision  of  this  paragraph 
(c)  has  resulted  in  such  a  disallowance 
is  determined  on  the  date  on  which  the 
subsidiary  (or  any  successor)  the 
disposition  of  the  stock  of  which  gave 
rise  to  a  suspended  stock  loss  is  not  a 
member  of  the  group  or  the  date  the 
group  is  allowed  a  worthless  stock  loss 
under  section  165(g)  (taking  into 
account  the  provisions  of  §  1.1502- 
80(c))  with  respect  to  all  of  such 
subsidiary  member  stock  owned  by 
members.  Proper  adjustment  in  such 
cases  shall  be  made  by  restoring  the 
suspended  stock  loss  immediately 
before  the  subsidiary  ceases  to  be  a 
member  of  the  group  or  the  group  is 
allowed  a  worthless  stock  loss  imder 
section  165(g)  (taking  into  account  the 
provisions  of  §  1.1502-80(c))  with 
respect  to  all  of  such  subsidiary  member 
stock  owned  by  members,  to  the  extent 
that  its  reduction  pursuant  to  paragraph 
(c)(4)  of  this  section  had  the  result  of 
permanently  disallowing  a  deduction 
for  an  economic  loss. 

(9)  Ordering  rule.  The  rules  of  this 
paragraph  (c)  apply  after  the  rules  of 
paragraph  (b)  of  this  section  and 

§  1.337(d}-2T  are  applied. 

(d)  Definitions — (1)  Disposition. 
Disposition  means  any  event  in  which 
gain  or  loss  is  recognized,  in  whole  or 
in  part. 

(2)  Deconsolidation.  Deconsolidation 
means  any  event  that  causes  a 
subsidiary  member  to  no  longer  be  a 
member  of  the  consolidated  group. 

(3)  Value.  Value  means  fair  market 
value. 

(4)  Duplicated  loss — (i)  In  general. 
Duplicated  loss  is  determined 
immediately  after  a  disposition  and 
equals  the  excess,  if  any,  of — 

(A)  The  sum  of— 
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(1)  The  aggregate  adjusted  basis  of  the 
subsidiary  member's  assets  other  than 
any  stock  that  subsidiary  member  owns 
in  another  subsidiary  member;  and 

(2)  Any  losses  attributable  to  the 
subsidiary  member  and  carried  to  the 
subsidiary  member's  first  taxable  year 
following  the  disposition;  and 

(3)  Any  deductions  of  the  subsidiary 
member  that  have  been  recognized  but 
are  deferred  under  a  provision  of  the 
Internal  Revenue  Code  (such  as 
deductions  deferred  under  section  469); 
over 

(B)  The  sum  of— 

(1)  The  value  of  the  subsidiary 
member's  stock;  and 

(2)  Any  liabilities  of  the  subsidiary 
member  that  have,  been  taken  account 
for  tax  purposes. 

(ii)  Special  rules.  (A)  The  amounts 
determined  under  paragraph  (d)(4)(i) 
(other  than  amounts  described  in 
paragraph  (d)(4)(i)(B)(J))  of  this  section 
with  respect  to  a  subsidiary  member 
include  its  allocable  share  of 
corresponding  amounts  with  respect  to 
all  lower-tier  subsidiary  members.  If  80 
percent  or  more  in  value  of  the  stock  of 
a  subsidiary  member  is  acquired  by 
purchase  in  a  single  transaction  (or  in  a 
series  of  related  transactions  during  any 
12-month  period),  the  value  of  the 
subsidiary  member's  stock  may  not 
exceed  the  purchase  price  of  the  stock 
divided  by  the  percentage  of  the  stock 
(by  value)  so  purchased.  For  this 
purpose,  stock  is  acquired  by  purchase 
if  the  transferee  is  not  related  to  the 
transferor  within  the  meaning  of 
sections  267(b)  and  707(b)(1),  using  the 
language  *"10  percent'"  instead  of '"50 
percent'"  each  place  that  it  appears,  and 
the  transferee's  basis  in  the  stock  is 
deterinined  wholly  by  reference  to  the 
consideration  paid  for  such  stock. 

(B)  The  amounts  determined  under 
paragraph  (d)(4)(i)  of  this  section  are  not 
applied  more  than  once  to  suspend  a 
loss  under  this  section. 

(5)  Predecessor  and  Successor.  A 
predecessor  is  a  transferor  of  assets  to  a 
transferee  (the  successor)  in  a 
transaction — 

(i)  To  which  section  381(a)  applies; 

(ii)  In  which  substantially  all  of  the 
assets  of  the  transferor  are  transferred  to 
members  in  a  complete  liquidation; 

(iii)  In  which  the  successor's  basis  in 
assets  is  determined  (directly  or 
indirectly,  in  whole  or  in  part)  by 
reference  to  the  transferor's  basis  in 
such  assets,  but  the  transferee  is  a 
successor  only  with  respect  to  the  assets 
the  basis  of  which  is  so  determined;  or 

(iv)  Which  is  an  intercompany  , 
transaction,  but  only  with  respect  to 
assets  that  are  being  accounted  for  by 


the  transferor  in  a  prior  intercompany 
transaction. 

(6)  Successor  group.  A  surviving 
group  is  treated  as  a  successor  group  of 
a  consolidated  group  (the  terminating 
group)  that  ceases  to  exist  as  a  result 
of— 

(i)  The  acquisition  by  a  member  of 
another  consolidated  group  of  either  the 
assets  of  the  common  parent  of  the 
terminating  group  in  a  reorganization 
described  in  section  381(a)(2),  or  the 
stock  of  the  common  parent  of  the 
terminating  group;  or 

(ii)  The  application  of  the  principles 
of  §  1.1502-75(d){2)  or  (3). 

(7)  Preferred  stock,  common  stock. 
Preferred  stock  and  common  stock  shall 
have  the  meanings  set  forth  in  §  1.1502- 
32(d)(2)  and  (3),  respectively. 

(8)  Higher-tier.  A  subsidiary  member 
is  higher-tier  with  respect  to  a  member 
if  or  to  the  extent  investment  basis 
adjustments  under  §  1.1502-32  with 
respect  to  the  stock  of  the  latter  member 
would  affect  investment  basis 
adjustments  with  respect  to  the  stock  of 
the  former  member. 

(9)  Lower-tier.  A  subsidiary  member  is 
lower-tier  with  respect  to  a  member  if  or 
to  the  extent  investment  basis 
adjustments  under  §  1.1502-32  with 
respect  to  the  stock  of  the  former 
member  would  affect  investment  basis 
adjustments  with  respect  to  the  stock  of 
the  latter  member. 

(e)  Examples.  For  purposes  of  the 
examples  in  this  section,  all  groups  file 
consolidated  retiuns  on  a  calendar-year 
basis,  the^acts  set  forth  the  only 
corporate  activity,  all  transactions  are 
between  unrelated  persons  unless 
otherwise  specified,  and  tax  liabilities 
are  disregarded.  The  principles  of 
paragraphs  (a)  through  (d)  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  J.  Nondeconsolidating  sale  of 
preferred  stock  of  lower-tier  subsidiary 
member,  (i)  Facts.  P  owns  100  percent  of  the 
common  stock  of  each  of  Si  and  S2.  Si  and 
S2  each  have  only  one  class  of  stock 
outstanding.  P's  basis  in  the  stock  of  Si  is 
$100  and  the  value  of  such  stock  is  Si  30.  P's 
basis  in  the  stock  of  S2  is  SI 20  and  the  val\ie 
of  such  stock  is  S90.  P.  Si.  and  S2  are  all 
members  of  the  P  group.  Si  and  S2  form  S3. 
In  Year  1,  in  transfers  to  which  section  351 
applies.  Si  contributes  SlOO  to  S3  in 
exchange  for  all  of  the  common  stock  of  S3 
and  S2  contributes  an  asset  with  a  basis  of 
$50  and  a  value  of  S20  to  S3  in  exchange  for 
all  of  the  preferred  stock  of  S3.  S3  becomes 
a  member  of  the  P  group.  In  Year  3,  in  a 
transaction  that  is  not  part  of  the  plan  that  > 
includes  the  contributions  to  S3.  S2  sells  the 
preferred  stock  of  S3  for  $20.  Immediately 
after  the  sale.  S3  is  a  member  of  the  P  group. 

(ii)  Application  of  basis  jedetermination  • 
rule.  Because  S2's  basis  in  the  preferred  stock 
of  S3  exceeds  its  value  immediately  prior  to 


the  sale  and  S3  is  a  ftiember  of  the  P  group 
immediately  after  the  sale,  all  of  the  P  group 
members'  bases  in  the  stock  of  S3  is 
redetermined  pursuant  to  paragraph  (b)(1)  of 
this  section.  Of  the  group  members"  total 
basis  of  $150  in  the  S3  stock.  $20  is  allocated 
to  the  preferred  stock,  the  fair  market  value 
of  the  preferred  stock  on  the  date  of  Ihe  sale, 
and  $130  is  allocated  to  the  common  stock. 
S2's  sale  of  the  preferred  stock  results  in  the 
recognition  of  $0  of  gain/loss.  Pursuant  to 
paragraph  (b)(5)  of  this  section,  the 
redetermination  of  Si's  and  S2's  bases  in  the 
stock  of  S3  results  in  adjustments  to  P's  basis 
in  the  stock  of  Si  and  S2.  In  particular,  P's 
basis  in  the  stock  of  Si  is  increased  by  $30 
to  $130  and  its  basis  in  the  stock  of  S2  is 
decreased  by  $30  to  $90. 

Example  2.  Deconsolidating  sale  of      ^ 
common  stock,  (i)  Facts.  In  Year  1.  in  a 
transfer  to  which  section  351  .applies,  P 
contributes  Asset  A  with  a  basis  of  $900  and 
a  value  of  $200  to  S  in  exchange  for  one  share 
of  S  common  stock  (CSl).  In  Years  2  and  3, 
in  successive  but  unrelated  transfers  to 
which  section  351  applies,  P  transfers  $200 
to  S  in  exchange  for  one  share  of  S  common 
stock  {CS2),  Asset  B  with  a  basis  of  S300  and 
a  value  of  $200  in  exchange  for  one  share  of 
S  common  stock  (CS3).  and  Asset  C  with  a 
basis  of  $1000  and  a  value  of  $200  in 
exchange  for  one  share  of  S  common  stock 
(CS4).  In  Year  4,  S  sells  Asset  A  for  $200, 
recognizing  $700  of  loss  that  is  used  to  offset 
income  of  P  recognized  during  Year  4.  As  a 
result  of  the  sale  of  Asset  A,  the  basis  of  each 
of  P's  four  shares  of  S  common  stock  is 
reduced  bv  $175.  Therefore,  the  basis  of  CSl 
is  $725.  The  basis  of  CS2  is  $25.  The  basis 
of  CS3  is  $125,  and  the  basis  of  CS4  is  $825. 
In  Year  5  in  a  transaction  that  is  not  part  of 
a  plan  that  includes  the  Year  1  contribution. 
P  sells  CS4  for  $200.  Immediately  after  the 
sale  of  CS4.  S  is  not  a  memt)er  of  the  P  group. 

(ii)  Application  of  basis  redetermination 
rule.  Becauise  P's  basis  in  each  of  CSl  and 
CS4  exceeds  its  value  immediately  prior  to 
the  deconsolidation  of  S.  P's  basis  in  its 
shares  of  S  common  stock  is  redetermined 
pursuant  to  paragraph  (b)(2)  of  this  section. 
Pursuant  to  paragraph  (b)(2)(ii)  of  this  - 
section,  the  reallocable  basis  amount  is  $350 
(the  lesser  of  $1150,  the  gross  loss  inherent 
in  the  stock  of  S  owned  by  P  immediately 
before  the  sale,  and  $350,  the  aggregate 
amount  of  S's  items  of  deduction  and  loss' 
that  were  previously  taken  info  account  in 
the  computation  of  the  adjustment  to  the 
basis  of  the  stock  of  S  thai  P  did'  not  hold  at 
a  loss  immediately  before  the 
deconsolidation).  Pursuant  to  paragraph 
(b)(2)(i)  of  this  section,  first,  P's  basis  in  CSl 
is  reduced  from  $725  to  $600  and  P's  basis 
in  CS4  is  reduced  from  $825  to  $600.  Then, 
the  reallocable  basis  amount  increases  P's 
basis  in  CS2  from  $25  to  $250  and  P's  basis 
in  CS3  from  $125  to  $250.  P  recognizes  $400 
of  loss  on  the  sale  of  CS4.  The  loss 
suspension  rule  does  not  apply  because  S  is 
no  longer  a  member  of  the  P  group.  Thus,  the 
loss  is  allowable  at  that  lime. 

Example  3.  Nondeconsolidating  sale  of 
common  stock,  (i)  Facts.  In  Year  1.  P  forms 
S  with  a  contribution  of  $80  in  exchange  for 
80  shares  of  the  common  stock  of  S,  which 
at  that  time  represents  all  of  the  outstanding 
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stock  of  S.  S  becomes  a  member  of  the  P 
group.  In  Year  2,  P  contributes  Asset  A  with 
a  basis  of  S50  and  a  value  of  $20  in  exchange 
for  20  shares  of  the  common  stock  of  S  in  a 
transfer  to  which  .section  351  applies.  In  Year 
3,  in  a  transaction  that  is  not  part  of  the  plan 
that  includes  the  Year  2  contribution,  P  sells 
the  20  shares  of  the  common  stock  of  S  that 
it  acquired  in  Year  2  for  $20.  Immediately 
after  the  Year  3  stock  sale.  S  is  a  member  of 
the  P  group.  At  the  time  of  the  Year  3  stock 
sale,  S  has  $80  and  Asset  A.  In  Year  4,  S  sells 
Asset  A  ,  the  basis  and  value  of  which  have 
not  changed  since  its  contribution  to  S.  On 
the  sale  of  Asset  A  for  $20,  S  recognizes  a 
$30  loss.  The  P  group  cannot  establish  that 
all  or  a  portion  qf  the  $30  loss  was  not 
reflected  in  the  calculation  of  the  duplicated 
loss  of  S  on  the  date  of  the  Year  3  stock  sale. 
The  $30  loss  is  used  on  the  P  group  return 
to  offset  income  of  P.  In  Year  5,  P  sells  its 
remaining  S  common  stock  for  $80. 

(ii)  Application  of  basis  redetermination 
and  loss  suspension  rules.  Because  P's  basis 
in  the  common  stock  sold  exceeds  its  value 
immediately  prior  to  the  sale  and  S  is  a 
member  of  the  P  group  immediately  after  the 
sale,  P's  basis  in  all  of  the  stot.k  of  S  is 
redetermined  pursuant  to  paragraph  (b)(1)  of 
this  section.  Of  P's  total  basis  of  $130  in  the 
S  common'stock,  a  proportionate  amount  is 
allocated  to  each  of  the  100  shares  of  S 
common  stock.  Accordingly.  $26  is  allocated 
to  the  common  stock  of  S  that  is  sold  and 
$104  is  allocated  to  the  common  stock  of  S 
that  is  retained.  On  P's  sale  of  the  20  shares 
of  the  common  stock  of  S  for  $20.  P 
recognizes  a  loss  of  $6.  Because  the  sale  of 
the  20  shares  of  common  stock  of  S  does  not 
result  in  the  deconsolidation  of  S,  under 
paragraph  (c)(1)  of  this  section,  that  loss  is 
suspended  to  the  extent  of  the  duplicated 
loss  with  respect  to  the  shares  sold.  The 
duplicated  loss  with  respe<;t  to  the  shares 
sold  is  $6.  Therefore,  the  entire  $6  loss  is 
suspended. 

(iii)  Effect  of  subsequent  asset  sale  on  stock 
basis.  Of  the  $30  loss  recognized  on  the  sale 
of  Asset  A.  $24  is  taken  into  account  in 
determining  the  basis  adjustments  made 
under  §  1.1502-32  to  the  stock  of  S  owned  by 
P.  Accordingly,  P's  basis  in  its  S  stock  is 
reduced  by  $24  from  $104  to  $80. 

(iv)  Effect  of  subsequent  asset  sale  on 
suspended  loss.  Because  P  cannot  establish 
that  all  or  a  portion  of  the  loss  recognized  on 
the  sale  of  Asset  A  was  not  reflected  in  the 
calculation  of  the  duplicated  loss  of  S  on  the 
date  of  the  Year  3  stock  sale  and  such  loss 
is  allocable  to  the  period  beginning  on  the 
date  of  the  Year  3  disposition  of  the  S  stock 
and  ending  on  the  day  before'the  first  date 
on  which  S  is  not  a  member  of  the  P  group 
and  is  taken  into  account  in  determining 
consolidated  taxable  income  (or  loss)  of  the 
P  group  for  a  tcixable  year  that  includes  a  date 
on  or  after  the  date  of  the  Year  3  disposition 
.and  before  the  first  date  on  which  S  is  not 
a  member  of  the  P  group,  such  asset  loss 
reduces  the  suspended  loss  pursuant  to 
paragraph  (c)(4)  of  this  section.  The  amount 
of  such  reduction,  however,  cannot  exceed 
$6.  the  excess  of  the  amount  of  such  loss, 
$30,  over  the  amount  of  such  loss  that  is 
taken  into  account  in  determining  the  basis 
adjustment  made  to  the  stock  of  S  owned  by 


P,  $24.  Therefore,  the  suspended  loss  is 
reduced  to  zero. 

(v)  Effect  of  subsequent  stock  sale.  P 
recognizes  $0  gain/loss  on  the  Year  5  sale  of 
its  remaining  S  common  stock.  No  amount  of 
suspended  loss  remains  to  be  allowed  under 
paragraph  (c)(5)  of  this  section. 

Example  4.  Nondeconsolidating  sale  of 
common  stock  of  lower-tier  subsidiary,  (i) 
Facts.  In  Year  1,  P  forms  SI  with  a 
contribution  of  $200  in  exchange  for  all  of 
the  common  stock  of  SI,  which  represents  all 
of  the  outstanding  stock  of  SI.  In  the  same 
year,  Sl  forms  S2  with  a  contribution  of  $80 
in  exchange  for  80  shares  of  the  common 
stock  of  S2,  which  at  that  time  represents  all 
of  the  outstanding  stock  of  S2.  Sl  and  S2 
bec:ome  meijibers  of  the  P  group.  In  the  same 
year,  82  purchases  Asset  A  for  $80.  In  Year 
2,  Sl  contributes  Asset  B  with  a  basis  of  $50 
and  a  value  of  $20  in  exchange  for  20  shares 
of  the  common  stock  of  S2  in  a  transfer  to 
which  section  351  applies.  In  Year  3,  Sl  sells 
the  20  shares  of  the  common  stock  of  S2  that 
it  acquired  in  Year  2  for  $20.  Immediately 
after  the  Year  3  stock  sale,  S2  is  a  member 
of  the  P  group.  At  the  time  of  the  Year  3  stock 
sale,  the  ba.ses  and  values  of  Asset  A  and 
Asset  B  are  unchanged.  In  Year  4,  S2  sells 
Asset  B  for  $45,  recognizing  a  $5  loss.  The 
P  group  cannot  establish  that  all  or  a  portion 
of  the  $5  loss  was  not  reflected  in  the 
calculation  xif  the  duplicated  loss  of  S2  on 
the  date  of'the  Year  3  stock  sale.  The  $5  loss 
is  used  on  the  P  group  return  to  offset  income 
of  P.  In  Year  5,  Sl  sells  its  remaining  S2 
common  stock  for  $100. 

(ii)  Application  of  basis  redetermination 
and  loss  suspension  rules.  Because  Si's  basis 
in  the  S2  common  stock  sold  exceeds  its 
value  immediately  prior  to  the  sale  and  S2 
is  a  member  of  the  P  group  immediately  after 
the  sale,  Sl  s  basis  in  all  of  the  stock  of  S2 
is  redetermined  pursuant  to  paragraph  (b)(1) 
of  this  section.  Of  Sis  total  basis  of  $130  in 
the  S2  common  stock,  a  proportionate 
amount  is  allocated  to  each  of  the  100  shares 
of  S2  common  stock.  Accordingly,  a  total  of 
$26  is  allocated  to  the  common  stock  of  S2 
that  is  sold  and  $104  is  allocated  to  the 
common  stock  of  S2  that  is  retained.  On  Si's 
sale  of  »he  20  shares  of  the  common  Stock  of 
S2  for  $20,  Sl  recognizes  a  loss  of  $6. 
Because  the  sale  of  the  20  shares  of  common 
stock  of  S2  does  not  result  in  the 
deconsolidation  of  S2.  under  paragraph  (c)(1) 
of  this  section,  that  loss  is  suspended  to  the 
extent  of  the  duplicated  loss  with  respect  to 
the  shares  sold.  The  duplicated  loss  with 
respect  to  the  shares  sold  is  $6.  Therefore,  the 
entire  $6  loss  is  suspended.  Pursuant  to 
paragraph  (c)(3)  of  this  section  and  §  1.1502- 
32T(b)(3)(iii)(C),  the  suspended  loss  is  treated 
as  a  noncapital,  nondeductible  expense 
incurred  by  Sl  during  the  tax  year  that 
includes  the  date  of  the  disposition  of  stock 
to  which  paragraph  (c)(1)  of  this  section 
applies.  Accordingly.  P's  basis  in  its  Sl  stock 
is  reduced  from  $200  to  $194. 

(iii)  Effect  of  subsequent  asset  sale  on  stock 
basis,  of  the  S5  loss  recognized  on  the  sale 
of  Asset  B,  $4  is  taken  into  account  in 
determining  the  basis  adjustments  made 
under  §  1.1502-32  to  the  stock  of  S2  owned 
by  Sl.  Accordingly.  Si's  basis  in  its  S2  stock 
is  reduced  by  $4  from  $104  to  $100  and  P's 


basis  in  its  Sl  stock  is  reduced  by  $4  from 
$194  to  $190. 

(iv)  Effect  of  subsequent  asset  sale  on 
suspended  loss.  Because  P  cannot  establish 
that  all  or  a  portion  of  the  loss  recognized  on 
the  sale  of  A.sset  B  was  not  reflected  in  the    . 
calculation  of  the  duplicated  loss  of  S2  on 
the  date  of  the  Year  3  stock  sale  and  such  loss 
is  allocable  to  the  period  beginning  on  the 
date  of  the  Year  3  disposition  of  the  S2  stock 
and  ending  on  the  day  before  the  first  date 
on  which  S2  is  not  a  member  of  the  P  group 
and  is  taken  into  account  in  determining 
consolidated  taxable  income  (or  loss)  of  the 
P  group  for  a  taxable  year  that  includes  a  date 
on  or  after  the  date  of  the  Year  3  disposition 
and  before  the  first  date  on  which  S2  is  not 
a  member  of  the  P  group,  ^uch  asset  loss 
reduces  the  suspended  loss  pursuant  to 
paragraph  (c)(4)  of  this  section.  The  amount 
of  such  reduction,  however,  cannot  exceed 
$1 ,  the  excess  of  the  amount  of  such  loss,  $5, 
over  the  amount  of  such  loss  that  is  taken 
into  account  in  determining  the  basis 
adjustment  made  to  the  stock  of  S2  owned  by 
members  of  the  P  group,  $4.  Therefore,  the 
'  suspended  loss  is  reduced  to  S5. 

[vY Effect  of  subsequent  stock  sale.  In  Year 
5,  when  Sl  sells  its  remaining  S2  stock  for 
$100,  it  recognizes  $0  gain/loss.  Pursuant  to 
paragraph  (c)(5)  of  this  section,  the  remaining 
$5  of  the  suspended  loss  is  allowed  on  the 
P  group's  return  for  Year  5  when  Sl  sells  its 
remaining  S2  stock. 

Example  5.  Deconsolidating  sale  of 
subsidiary  member  owning  stock  of  another 
subsidiary  member  that  remains  in  group,  (i) 
Facts.  In  Year  1,  P  forms  Sl  with  a 
contribution  of  Asset  A  with  a  basis  of  $50 
and  a  value  of  $20  in  exchange  for  100  shares 
of  common  stock  of  Sl  in  a  transfer  to  which 
section  351  applies.  Also  in  Year  1,  P  and  Sl 
form  S2.  P  contributes  $80  to  S2  in  exchange 
for  80  shares  of  common  stock  of  S2.  Sl 
contributes  Asset  A  to  S2  in  exchange  for  20 
shares  of  common  stock  of  S2  in  a  transfer 
to  which  section  351  applies.  In  Year  3,  in 
a  transaction  that  is  not  part  of  a  plan  that 
includes  the  Year  1  contributions,  P  sells  its 
loo  shares  of  Sl  common  stock  for  $20. 
Immediately  after  the  Year  3  stock  sale,  S2 
is  a  member  of  the  P  group.  At  the  time  of 
the  Year  3  stock  sale,  Sl  owns  20  shares  of 
common  stock  of  S2,  and  S2  has  $80  and 
Asset  A.  In  Year  4,  S2  sells  Asset  A,  the  basis 
and  value  of  which  have  not  changed  since 
its  contribution  to  S2.  On  the  sale  of  Asset 
A  for  $20,  S2  recognizes  a  $30  loss.  That  $30 
loss  is  used  on  the  P  group  return  to  offset 
income  of  P.  In  Year  5,  P  sells  its  S2  common 
stock  for  $80. 

(ii)  Application  of  basi^  redetermination 
and  loss  suspension  rules.  Pursuant  to 
paragraph  (b)(4)  of  this  section,  because 
immediately  before  P's  transfer  of  Sl  stock  Sl 
owns  stock  of  S2  (another  subsidiary  member 
of  the  same  group)  that  has  a  basis  that 
exceeds  its  value,  paragraph  (b)  of  this 
section  applies  as  if  Sl  had  transferred  its 
•stock  of  S2.  Because  S2  is  a  member  of  the 
group  immediately  after  the  transfer  of  the  Sl 
stock,  the  group  member's  basis  in  the  S2 
stock  is  redetermined  pursuant  to  paragraph 
(b)(1)  of  this  section  immediately  prior  to  the 
sale  of  the  Sl  stock.  Of  the  group  members' 
total'basis  of  $130  in  the  S2  stock,  $26  is 
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allocated  to  Si's  20  shares  of  S2  common 
stock  and  $104  is  allocated  to  P's  80  shares 
of  S2  common  stock.  Pursuant  to  paragraph 
(b)(5)  of  this  section,  the  redetermination  of 
Si's  basis  in  the  stock  of  S2  results  in  an 
adjustment  to  P's  basis  in  the  stock  of  Sl.  In 
particular,  P's  basis  in  the  stock  of  Sl  is 
decreased  by  $24  to  $26.  On  P's  sale  of  its 
100  shares  of  Sl  common  stock  for  S20.  P 
recognizes  a  loss  of  $6.  Because  Sl  is  not  a 
member  of  the  P  group  immediately  after  P's 
sale  of  the  Sl  stock,  paragraph  (c)(1)  of  this 
section  does  not  apply  to  suspend  such  loss. 
However,  because  P  recognizes  a  loss  with 
respect  to  the  disposition  of  the  Sl  stock  and 
Sl  owns  stock  of  S2  (which  is  a  member  of 
the  P  group  immediately  after  the 
disposition),  paragraph  (c)(2)  of  this  section 
does  apply  to  suspend  up  to  $6  of  that  loss, 
an  amount  equal  to  the  amount  by  which  the 
duplicated  loss  with  respect  to  the  stock  of 

51  sold  is  attributable  to  S2's  adjusted  basis 
in  its  assets,  loss  carryforwards,  and  deferred 
deductions. 

(iii)  Effect  of  subsequent  asset  sale  on  stock 
basis.  Of  the  $30  loss  recognized  on  the  sale 
of  Asset  A,  $24  is  taken  into  account  in  . 
determining  the  basis  adjustments  made 
under  §  1.1502-32  to  the  stock  of  S2  owned 
by  P.  Accordingly,  P's  basis  in  its  S2  stock 
is  reduced  by  $24  from  $104  to  $80. 

(iv)  Effect  of  subsequent  asset  sale  on 
suspended  loss.  Because  P  cannot  establish 
that  all  or  a  portion  of  the  loss  recognized  on 
the  sale  of  Asset  A  was  not  reflected  in  the 
calculation  of  the  duplicated  loss  of  S2  on 
the  date  of  the  Year  3  stock  sale  and  such  loss 
is  allocable  to  the  period  beginning  on  the 
date  of  the  Year  3  deemed  disposition  of  the 

52  stock  and  ending  on  the  day  before  the 
first  date  on  which  S2  is  not  a  member  of  the 
P  group  and  is  taken  into  account  in 
determining  consolidated  taxable  income  (or 
loss)  of  the  P  group  for  a  taxable  year  that 
includes  a  date  on  or  after  the  date  of  the 
Year  3  deemed  disposition  and  before  the 
first  date  on  which  S2  is  not  a  member  of  the 
P  group,  such  asset  loss  reduces  the 
suspended  loss  pursuant  to  paragraph  (c)(4) 
of  this  section.  "The  amount  of  such 
reduction,  however,  cannot  exceed  $6,  the 
excess  of  the  amount  of  such  loss,  $30,  over 
the  amount  of  such  loss  that  is  taken  into 
account  in  determining  the  basis  adjustment 
made  to  the  stock  of  S2  owned  by  P,  S24. 
Therefore,  the  suspended  loss  is  reduced  to 
zero. 

(v)  Effect  of  subsequent  stock  sale.  P 
recognizes  $0  gain/loss  on  the  Year  5  sale  of 
its  remaining  S2  common  stock.  No  amount 
of  suspended  loss  remains  to  be  allowed 
under  paragraph  (c)(5)  of  this  section. 

Example  6.  Loss  recognized  on  asset  with 
basis  determined  by  reference  to  stock  basis 
of  subsidiary  member,  (i)  Facts.  In  Year  1,  P 
forms  S  with  a  contribution  of  $80  in 
exchange  for  80  shares  of  common  stock  of 
S  which  at  that  time  represents  all  of  the 
outstanding  stock  of  S.  S  becomes  a  member 
of  the  P  group.  In  Year  2,  P  contributes  Asset 
A  with  a  basis  of  $50  and  a  value  of  $20  in 
exchange  for  20  shares  of  common  stock  of 
S  in  a  transfer  to  which  section  351  applies. 
In  Year  3,  in  a  transaction  that  is  not  part  of 
a  plan  that  includes  the  Year  1  and  Year  2 
contributions,  P  contributes  the  20  shares  of 


S  common  stock  it  acquired  in  Year  2  to  PS, 
a  partnership,  in  exchange  for  a  20  percent 
capital  and  profits  interest  in  a  transaction 
described  in  section  721.  Immediately  after 
the  contribution  to  PS.  S  is  a  member  of  the 
P  group.  In  Year  4,  P  sells  its  interest  in  PS 
for  $20,  recognizing  a  $30  loss. 

(ii)  Application  of  basis  redetermination 
rule  upon  nonrecognition  transfer.  Because 
P's  basis  in  the  S  common  stock  contributed 
to  PS  exceeds  its  value  immediately  prior  to 
the  transfer  and  S  is  a  member  of  the  P  group 
immediately  after  the  transfer.  P's  basis  in  all 
of  the  S  stock  is  redetermined  pursuant  to 
paragraph  (b)(1)  of  this  section.  Of  P's  total 
basis  of  $130  in  the  common  stock  of  S.  a 
proportionate  amount  is  allocated  to  each 
share  of  S  common  stock.  Accordingly,  $26 
is  allocated  to  the  S  common  stock  that  is 
contributed  to  PS  and,  under  section  722,  P's 
basis  in  its  interest  in  PS  is  $26. 

(iii)  Application  of  loss  suspension  rule  on 
disposition  of  asset  with  basis  determined  by 
reference  to  stock  basis  of  subsidiary 
member.  P  recognizes  a  $6  loss  on  its 
disposition  of  its  interest  in  PS.  Because  P's 
basis  in  its  interest  in  PS  was  determined  by 
reference  to  the  basis  of  S  stock  and  at  the 
time  of  the  determination  of  P's  basis  in  its 
interest  in  PS  such  S  stock  had  a  duplicated 
loss  of  $6.  and,  immediately  after  the 
disposition,  S  is  a  member  of  the  P  group, 
such  loss  is  suspended  to  the  extent  of  such 
duplicated  loss.  Principles  similar  to  those  of 
paragraphs  (c)(3),  {c)(4),  and  (c)(5)  of  this 
section  shall  apply  to  such  suspended  loss. 

(f)  Worthlessness  and  certain 
dispositions  not  followed  by  separate 
return  years — (1)  General  rule. 
NotwiUistanding  any  other  provision  in 
the  regulations  under  section  1502,  if 
slock  of  a  subsidiary  member  is  treated 
as  worthless  under  section  165  (taking 
into  account  the  provisions  of  §  1.1 502- 
80(c))..  or  if  a  member  of  a  group 
disposes  of  subsidiary  member  stock 
and  on  the  follov\ring  day  the  subsidiary 
is  not  a  member  of  the  group  and  does 
not  have  a  separate  return  year,  then  all 
losses  treated  as  attributable  to  the 
subsidiary  member  under  the  principles 
of  §  1.1502-21{b)(^)(iv),  after  computing 
the  taxable  income  of  the  group,  the 
subsidiary  member,  or  a  group  of  which 
the  subsidiary  member  was  previously  a 
member  for  the  taxable  year  that 
includes  the  determination  of 
worthlessness  or  the  disposition  and 
any  prior  taxable  year,  shall  be  treated 
as  expired,  but  not  as  absorbed  by  the 
group,  as  of  the  beginning  of  the  group's 
taxable  year  that  follows  the  taxable 
year  that  includes  the  determination  of 
worthlessness  or  the  disposition. 

(2)  Election  in  the  case  of 
determinations  of  worthlessness  and 
dispositions  not  followed  by  a  separate 
return  that  occurred  prior  to  March  14, 
2003.  If  stock  of  a  subsidiary  member  is 
treated  as  worthless  under  section  165 
(taking  into  account  the  provisions  of 
§  1.1502-80(c))  on  or  after  March  7, 


2002,  and  prior  to  March  14,  2003,  or  if 
a  member  of  a  group  disposes  of 
subsidiary  member  stock  on  or  after 
March  7,  2002.  and  prior  to  March  14,  - 
2003  and  on  the  following  day  the 
subsidiary  is  not  a  member  of  the  group 
and  does  not  have  a  separate  return 
year,  then,  notwithstanding  paragraph 
(f)(1)  of  this  section,  the  common  parent 
may  make  an  irrevocable  election  to 
reattribute  to  itself  all  or  any  portion  of 
the  losses  treated  as  attributable  to  such 
subsidiary  member  under  the  principles 
of  §  1.15d2-21(b)(2)(iv).  The  election 
shall  be  in  the  form  of  a  statement  filed 
with  or  as  part  of  the  group's  return  for 
the  taxable  year  in  which  the 
worthlessness  is  established  or  the 
disposition  occurs.  The  statement  shall 
be  entitled  "Election  under  Section 
1.1502-35T(f)(2)"  and  must  state  that     ^ 
the  common  parent  is  making  an 
irrevocable  election  under  this 
paragraph  (f)(2)  to  reattribute  to  itself 
the  losses  of  the  subsidiary  member  the 
stock  of  which  is  worthless  or  disposed 
of.  In  addition,  it  must  identify  the 
subsidiary  to  which  the  election  relates 
and  the  portion  of  losses  subject  to  the 
election.  If  the  election  provided  in  this 
paragraph  is  made,  the  common  parent 
shall  be  treated  as  succeeding  to  the 
reattributed  losses  as  if  the  losses  were 
succeeded  to  in  a  transaction  described 
in  section  381(a).  For  purposes  of 
applying  the  provisions  of  §  1.1502-32, 
the  reattributed  losses  shall  be  treated  as 
absorbed  by  the  group  immediately 
prior  to  the  allowance  of  any  loss  or 
inclusion  of  any  income  or  gain  with 
respect  to  the  determination  of 
worthlessness  or  the  disposition.  In  the 
case  of  an  election  to  reattribute  less 
than  all  of  the  losses  otherwise  treated 
as  attributable  to  such  subsidiary 
member  imder  the  principles  of 
§1.1502-21(b)(2)(iv),  paragraph  (f)(1)  of 
this  section  shall  apply  to  that  portion 
of  the  losses  for  which  an  election  under 
this  paragraph  (f)(2)  is  not  made. 

(g)  Anti-avoidance  rules — (1)  Transfer 
of  share  without  a  loss  in  avoidance.  If 
a  share  of  subsidi^'  member  stock  has 
a  basis  that  does  not  exceed  its  value 
and  the  share  is  transferred  with  a  view 
to  avoiding  application  of  the  rules  of 
paragraph  (b)  of  this  section  prior  to  the 
transfer  of  a  share  of  subsidiary  member 
stock  that  has  a  b^sis  that  does  exceed 
its  value  or  a  deconsolidation  of  a 
subsidiary'  member,  the  rules  of 
paragraph  (b)  of  this  section  shall  apply 
immediately  prior  to  the  transfer  of 
stock  that  has  a  basis  that  does  not 
exceed  its  value. 

(2)  Transfers  of  loss  property  in 
avoidance.  Ii  a  member  of  a 
consolidated  group  contributes  an  asset 
with  a  basis  that  exceeds  its  value  to  a 
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partnership  in  a  transaction  described  in 
section  721  or  a  corporation  that  is  not 
a  member  of  such  group  in  a  transfer 
described  in  section  351,  such 
partnership  or  corporation  contributes 
such  asset  to  a  subsidiary  member  in  a 
transfer  described  in  section  351,  and 
such  contributions  are  undertaken  with 
a  view  to  avoiding  the  rules  of 
paragraph  (b)  or  (c)  of  this  section, 
adjustments  must  be  made  to  carry  out 
the  purposes  of  this  section. 

(3)  Anti-loss  reimportation — (i) 
Application.  This  paragraph  (g)(3) 
applies  if — 

(A)  A  member  of  a  group  recognizes 
and  is  allowed  a  loss  on  the  disposition 
of  a  share  of  stock  of  a  subsidiary 
member  with  respect  to  which  there  is 
a  duplicated  loss;  and 

(B)  Within  the  10-year  period 
beginning  on  the  date  the  subsidiary 
member  (or  any  successor)  ceases  to  be 
a  member  of  such  group — 

(J)  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  owns  any  asset  that  has  a 
basis  in  excess  of  value  at  such  time  and 
that  was  owned  by  the  subsidiary 
member  (or  any  successor)  on  the  date 
of  a  disposition  of  stock  of  such 
subsidiary  member  (or  any  successor) 
and  that  had  a  basis  in  excess  of  value 
on  such  date; 

(2)  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  owns  any  asset  that  has  a 
basis  in  excess  of  value  at  such  time  and 
that  has  a  basis  that  reflects,  directly  or 
indirectly,  in  whole  or  in  part,  the  basis 
of  any  asset  that  was  owned  by  the 
subsidiary  member  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor)  and  that  had 
a  basis  in  excess  of  value  on  such  date; 

(3)  In  a  transaction  described  in 
section  381  or  section  351,  any  member 
of  such  group  (or  any  successor  group) 
acquires  any  asset  of  the  subsidiary 
member  (or  any  successor)  that  was 
owned  by  the  subsidiary  member  (or 
any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor)  and  that  had 
a  basis  in  excess  of  its  value  on  such 
date,  or  any  asset  that  has  a  basis  that 
reflects,  directly  or  indirectly,  in  whole 
or  in  part,  the  basis  of  any  asset  that  was 
owned  by  the  subsidiary  member  (or 
any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor)  and  that  had 
a  basis  in  excess  of  its  value  on  such 
date,  and,  immediately  after  the 


acquisition  of  such  asset,  such  asset  has 
a  basis  in  excess  of  its  value; 

(4)  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  has  a  liability  (within  the 
meaning  of  section  358(h)(3))  that  it  had 
on  the  date  of  a  disposition  of  stock  of 
such  subsidiary  member  (or  any 
successor)  and  such  liability  will  give 
rise  to  a  deduction; 

(5)  In  a  transaction  described  in 
section  381  or  section  351,  any  member 
of  such  group  (or  any  successor  group) 
assumes  a  liability  (within  the  meaning 
of  section  358(h)(3))  that  was  a  liability 
of  the  subsidiary  member  (or  any 
successor)  on  the  date  of  a  disposition 
of  stock  of  such  subsidiary  member  (or 
any  successor); 

(6)  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  has  any  losses  or  deferred 
deductions  that  were  losses  or  deferred 
deductions  of  the  subsidiary  member  (or 
any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor); 

(7)  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  has  any  losses  or  deferred 
deductions  that  are  attributable  to  any 
asset  that  was  owned  by  the  subsidiary 
member  (or  any  successor)  on  the  date 
of  a  disposition  of  stock  of  such 
subsidiary  member  (or  any  successor) 
and  that  had  a  basis  in  excess  of  value 
on  such  date; 

(8)  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  has  any  losses  or  deferred 
deductions  that  are  attributable  to  any 
asset  that  had  a  basis  that  reflected, 
directly  or  indirectly,  in  whole  or  in 
part,  the  basis  of  any  asset  that  was 
owned  by  the  subsidiary  member  (or 
any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor)  and  that  had 
a  basis  in  excess  of  value  on  such  date; 

(9)  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  has  any  losses  or  deferred 
deductions  that  are  attributable  to  a 
liability  (within  the  meaning  of  section 
358(h)(3))  that  it  had  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor); 

(10)  Any  member  of  such  group  (or 
any  successor  group)  succeeds  to  any 


losses  or  deferred  deductions  of  the 
subsidiary  member  (or  any  successor) 
that  were  losses  or  deferred  deductions 
of  the  subsidiary  member  (or  any 
successor)  on  the  date  of  a  disposition 
of  stock  of  such  subsidiary  member  (or 
any  successor),  that  are  attributable  to 
any  asset  that  was  owned  by  the 
subsidiary  member  (or  any  successor) 
on  the  date  of  a  disposition  of  stock  of 
such  subsidiary  member  (or  any 
successor)  and  that  had  a  basis  in  excess 
of  value  on  such  date,  that  are 
attributable  to  any  asset  that  had  a  basis 
that  reflected,  directly  or  indirectly,  in 
whole  or  in  part,  the  basis  of  any  asset 
that  was  owned  by  the  subsidiary 
member  (or  any  successor)  on  the  date 
of  a  disposition  of  stock  of  such 
subsidiary  member  (or  any  successor) 
and  that  had  a  basis  in  excess  of  value 
on  such  date,  or  that  are  attributable  to 
a  liability  (within  the  meaning  of 
section  358(h)(3))  of  the  subsidiary 
member  (or  any  successor)  on  the  date 
of  a  disposition  of  stock  of  such 
subsidiary  member  (or  any  successor); 
or 

[11)  Any  losses  or  deferred    - 
deductions  of  the  subsidiary  member  (or 
any  successor)  that  were  losses  or 
deferred  deductions  of  the  subsidiary 
member  (or  any  successor)  on  the  date 
of  a  disposition  of  stock  of  such 
subsidiary  member  (or  any  successor), 
that  are  attributable  to  any  asset  that 
was  owned  by  the  subsidiary  member 
(or  any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor)  and  that  had 
a  basis  in  excess  of  value  on  such  date, 
that  are  attributable  to  any  asset  that  had 
a  basis  that  reflected,  directly  or 
indirectly,  in  whole  or  in  part,  the  basis 
of  any  asset  that  wqs  owned  by  the 
subsidiary  member  (or  any  successor) 
on  the  date  of  a  disposition  of  stock  of 
such  subsidiary  member  (or  any 
successor)  and  that  had  a  basis  in  excess 
of  value  on  such  date,  or  that  are 
attributable  to  a  liability  (within  the 
mteaning  of  section  358(h)(3))  of  the 
subsidiary  member  (or  any  successor) 
on  the  date  of  a  disposition  of  stock  of 
such  subsidiary  member  (or  any 
successor)  are  carried  back  to  a  pre- 
disposition taxable  year  of  the 
*"  subsidiary  member. 

(ii)  Operating  rules.  (A)  For  purposes 
of  paragraph  {g)(3)(i)(B)  of  this  section, 
assets  shall  include  stock  and  securities 
and  the  subsidiary  member  (or  any 
successor)  shall  be  treated  as  having  its 
allocable  share  of  losses  and  deferred 
deductions  of  all  lower-tier  subsidiary 
members  and  as  owning  its  allocable 
share  of  each  asset  of  all  lower-tier 
subsidiary  members. 
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(B)  For  purposes  of  paragraphs 
(g)(3)(i)(B)(6),  (7),  (8),  and  (9)  of  this 
section,  unless  the  group  can  establish 
otherwise,  if  the  subsidiary  member  (or 
any  successor)  again  becomes  a  member 
of  such  group  (or  any  successor  group) 
at  a  time  when  the  subsidiary  member 
(or  any  successor)  has  any  losses  or 
deferred  deductions,  such  losses  and 
deferred  deductions  shall  be  treated  as 
losses  or  deferred  deductions  that  were 
losses  or  deferred  deductions  of  the 
subsidiary  member  (or  any  successor) 
on  the  date  of  a  disposition  of  stock  of 
such  subsidiary  member  (or  any 
successor),  losses  or  deferred 
deductions  that  are  attributable  to  assets 
that  were  owned  by  the  subsidiary 
member  (or  any  successor)  on  the  date 
of  a  disposition  of  stock  of  such 
subsidiary  member  (or  any  successor) 
and  that  had  bases  in  excess  of  value  on 
such  date,  losses  or  deferred  deductions 
that  are  attributable  to  assets  that  had 
bases  that  reflected,  directly  or 
indirectly,  in  whole  or  in  part,  the  bases 
of  assets  that  were  owned  by  the 
subsidiary  member  (or  any  successor) 
on  the  date  of  a  disposition  of  stock  of 
such  subsidiary  member  (or  any 
successor)  and  that  had  bases  in  excess 
of  value  on  such  date,  or  losses  or 
deferred  deductions  attributable  to  a 
liability  (within  the  meaning  of  section 
358(h)(3))  of  the  subsidiary  member  (or 
any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor). 

(C)  For  piu-poses  of  paragraph 
(g)(3)(i)(B)(I0)  of  this  section,  unless  the 
group  can  establish  otherwise,  if  a 
member  of  such  group  (or  any  successor 
group)  succeeds  to  any  losses  or 
deferred  deductions  of  the  subsidiary 
member  (or  any  successor),  such  losses 
and  deferred  deductions  shall  be  treated 
as  losses  or  deferred  deductions  that 
were  losses  or  deferred  deductions  of 
the  subsidiary  member  (or  any 
successor)  on  the  date  of  a  disposition 
of  stock  of  such  subsidiary  member  (or 
any  successor),  losses  or  deferred 
deductions  that  are  attributable  to  assets 
that  were  owned  by  the  subsidiary 
member  (or  any  successor)  on  the  date 
of  a  disposition  of  stock  of  such 
subsidiary  member  (or  any  successor) 
and  that  had  bases  in  excess  of  value  on 
such  date,  losses  or  deferred  deductions 
that  are  attributable  to  assets  that  had 
bases  that  reflected,  directly  or 
indirectly,  in  whole  or  in  part,  the  bases 
of  assets  that  were  owned  by  the 
subsidiary  member  (or  any  successor) 
on  the  date  of  a  disposition  of  stock  of 
such  subsidiary  member  (or  any 
successor)  and  that  had  bases  in  excess 
of  value  on  such  date,  or  losses  or 


deferred  deductions  attributable  to  a 
liability  (within  the  meaning  of  section 
358(h)(3))  of  the  subsidiary  member  (or 
any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor). 

(D)  For  pxuposes  of  paragraph 
(g){3)(i)(B){lI)  of  this  section,  unless  the 
group  can  establish  otherwise,  if  any 
losses  or  deferred  deductions  of  the 
subsidiary  member  (or  any  successor) 
are  carried  back  td  a  pre-disposition 
taxable  year  of  the  subsidiary  member, 
such  losses  and  deferred  deductions 
shall  be  treated  as  losses  or  deferred 
deductions  that  ^Nm^e  losses  or  deferred 
deductions  of  the  subsidiary  member  (or 
any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor),  losses  or 
deferred  deductions  that  are  attributable 
to  assets  that  were  owned  by  the 
subsidiary  member  (or  any  successor) 
on  the  date  of  a  disposition  of  stock  of 
such  subsidiary  member  (or  any 
successor)  and  that  had  a  basis  in  excess 
of  value  on  such  date,  losses  or  deferred 
deductions  that  are  attributable  to  assets 
that  had  bases  that  reflected,  directly  or 
indirectly,  in  whole  or  in  part,  the  bases 
of  assets  that  were  owned  by  the 
subsidiary  member  (or  any  successor) 
on  the  date  of  a  disposition  of  stock  of 
such  subsidiary  member  (or  any 
successor)  and  that  had  a  basis  in  excess 
of  value  on  such  date,  or  losses  or 
deferred  deductions  that  are  attributable 
to  a  liability  (within  the  meaning  of 
section  358(h)(3))  of  the  subsidiary 
member  (or  any  successor)  on  the  date 
of  a  disposition  of  stock  of  such 
subsidiary  member  (or  any  successor). 

(iii)  Loss  disallowance.  If  this 
paragraph  (g)(3)  applies,  then,  to  the 
extent  that  the  aggregate  amount  of  loss 
recognized  by  members  of  the  group 
(and  any  successor  group)  on 
dispositions  of  the  subsidiary  member 
stock  was  attributable  to  a  duplicated 
loss  of  such  subsidiary  member  that  was 
allowed,  such  group  (or  any  successor 
group)  will  be  denied  the  use  of — 

(A)  Any  loss  recognized  that  is 
attributable  to,  directly  or  indirectly,  an 
asset  that  was  owned  by  the  subsidiary 
member  (or  any  successor)  on  the  date 
of  a  disposition  of  stock  of  such 
subsidiary  member  (or  any  successor) 
and  that  had  a  basis  in  excess  of  value 
on  such  date,  to  the  extent  of  the  lesser 
of  the  loss  inherent  in  such  asset  on  the 
date  of  a  disposition  of  the  stock  of  the 
subsidiary  member  (or  any  successor) 
and  the  loss  inherent  in  such  asset  on 
the  date  of  the  event  described  in 
paragraph  (g)(3)(i)(B)  of  this  section  that 
gives  rise  to  the  application  of  this 
paragraph  (g)(3); 


(B)  Any  loss  recognised  that  is 
attributable  to,  directly  or  indirectly,,  an 
asset  that  has  a  basis  that  reflects, 
directly  or  indirectly,  in  whole  or  in 
part,  the  basis  of  any  asset  that  was 
owned  by  the  subsidiary  member  (or 
any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary 
member  (or  any  successor)  and  that  had 
a  basis  in  excess  of  its  value  on  such 
date,  to  the  extent  of  the  lesser  of  the 
loss  inherent  in  the  asset  that  was 
owned  by  the  subsidiary  member  (or 
any  successor)  on  the  date  of  a 
disposition  of  stock  of  such  subsidiary  • 
member  (or  any  successor)  the  basis  of 
which  is  reflected,  directly  or  indirectly, 
in  whole  or  in  part,  in  the  basis  of  such 
asset  on  the  date  of  the  disposition  and 
the  loss  inherent  in  such  asset  on  the 
date  of  the  event  described  in  paragraph 
(g)(3)(i)(B)  of  this  section  that  gives  rise 
to  the  application  of  this  paragraph 
(g)(3); 

(C)  Any  loss  or  deduction  that  is 
attributable  to  a  liability  described  in 
paragraph  (g)(3)(i)(B)(4)  or  (5)  of  this  • 
section;  and 

(D)  Any  loss  or  deduction  described 
in  paragraph  (g)(3)(i)(B)(6),  (7),  (8).  (9). 
[10),  or  [11)  of  this  section,  provided 
that  a  loss  or  deferred  deduction 
described  in  paragraph  (g)(3)(i)(B)(n)  of 
this  section  shall  be  allowed  to  be 
carried  forward  to  a  post-disposition 
taxable  year  of  the  subsidiary  member. 

(iv)  Treatment  of  disallowed  loss.  T'or 
purposes  of  §1.1502-32(b)(3)(iii),  any 
loss  or  deduction  the  uge  of  which  is 
disallowed  puirsuant  to  paragraph 
(g)(3)(iii)  of  this  section  (other  than  a 
loss  or  deduction  described  in 
paragraph  [g)[3)[i)[B)[l  1)  of  this 
section),  and  with  respect  to  which  no 
waiver  described  in  §  1.1502-32(b)(4)  is 
filed,  is  treated  as  a  noncapital, 
nondeductible  expense  incurred  during 
the  taxable  year  that  such  loss  would 
otherwise  be  absorbed. 

(4)  Avoidance  of  recognition  of  gain. 
(i)  If  a  transaction  is  structured  with  a 
view  to,  and  has  the  effect  of,  deferring 
or  avoiding  the  recognition  of  gain  on  a 
disposition  of  stock  by  invoking  the 
application  of  paragraph  (b)(1)  of  this 
section  to  redetermine  the  basis  of  stock 
of  a  subsidiary  member,  and  the  stock 
loss  that  gives  rise  to  the  application  of 
paragraph  {b){l)  of  this  section  is  not 
significant,  paragraphs  (b)  and  (c)  of  this 
section  shall  not  apply. 

(ii)  If  a  transaction  is  structured  with 
a  view  to,  and  has  the  effect  of,  deferring 
or  avoiding  the  recognition  of  gain  on  a 
disposition  of  stock  by  invoking  the 
application  of  paragraph  (b)(2)  of  this 
section  to  redetermine  the  basis  of  stock 
of  a  subsidiary  member,  and  the 
duplicated  loss  of  the  subsidiary 
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member  that  is  reflected  in  stock  of  the 
subsidiary  member  owned  by  members 
of  the  group  immediately  before  the 
deconsolidation  is  not  significant, 
paragraphs  (b)  and  (c)  of  this  section 
shall  not  apply. 

(5)  Examples.  The  principles  of  this 
paragraph  (g)  are  illustrated  by  the 
following  examples: 

Example  1.  Transfers  of  property  in 
avoidance  of  txisis  redetermination  rule,  (i) 
Facts.  In  Year  1,  P  forms  S  with  a 
contribution  of  $100  in  exchange  for  100 
shares  of  common  stock  of  S  which  at  that 
time  represents  all  of  the  outstanding  stock 
of  S.  S  becomes  a  member  of  the  P  group.  In 
Year  2.  P  contributes  20  shares  of  common 
stock  of  S  to  PS,  a  partnership,  in  exchange 
for  a  20  percent  capital  and  proHts  interest 
in  a  transaction  described  in  section  721.  In 
Year  3,  P  contributes  Asset  A  with  a  basis  of 
$50  and  a  value  of  $20  to  PS  in  exchange  for 
an  additional  capital  and  profits  interest  in 
PS  in  a  transaction  described  in  section  721. 
Also  in  Year  3.  PS  contributes  A*set  A  to  S 
and  P  contributes  an  additional  $80  to  S  in 
transfers  to  which  section  351  applies.  In 
Year  4,  S  sells  Asset  A  for  $20,  recognizing 
a  loss  of  $30.  The  P  group  uses  that  loss  to 
offset  income  of  P.  Also  in  Year  4.  P  sells  its 
entire  interest  in  PS  for  $40,  recognizing  a 
loss  of  $30. 

(ii)  Analysis.  Pursuant  to  paragraph  (g)(2) 
of  this  section,  if  P's  contributions  of  S  stock 
and  Asset  A  to  PS  were  undertaken  with  a 
view  to  avoiding  the  application  of  the  basis 
redetermination  or  the  loss  suspension  rule, 
adjustments  must  be  made  such  that  the 
group  does  not  obtain  more  than  one  tax 
benefit  from  the  $30  loss  inherent  in  Asset 
A. 

Example  2.  Transfers  effecting  a 
reimportation  of  loss,  (i)  Facts.  In  Year  1.  P 
forms  S  with  a  contribution  of  Asset  A  with 
a  value  of  $100  and  a  basis  of  $120,  Asset  B 
with  a  value  of  $50  and  a  basis  of  $70,  Asset 
C  with  a  value  of  $90  and  a  basis  of  $100  in 
exchange  for  all  of  the  common  stock  of  S 
and  S  becomes  a  member  of  the  P  group.  In 
Year  2,  in  a  transaction  that  is  not  part  of  a 
plan  that  includes  the  contribution,  P  sells 
the  stock  of  S  for  $240,  recognizing  a  loss  of 
$50.  At  such  time,  the  bases  and  values  of 
Assets  A,  B,  and  C  have  not  changed  since 
their  contribution  to  S.  In  Year  3,  S  sells 
Asset  A.  recognizing  a  $20  loss.  In  Year  3,  S 
merges  into  M  in  a  reorganization  described 
in  section  368(a)(1)(A).  In  Year  8,  P 
purchases  all  of  the  stock  of  M  for  $300.  At 
that  time,  iil  has  a  $10  net  operating  loSs.  In 
addition,  M  owns  Asset  D,  which  was 
acquired  in  an  exchange  de.scribed  in  section 
1031  in  connection  withihe  surrender  of 
Asset  B.  Asset  C  has  a  value  of  $80  and  a 
basis  of  $100.  Asset  D  has  a  value  of  $60  and 
a  basis' of  $70.  In  Year  9,  P  has  operating 
income  of  $100'and  M  recognizes  $20  of  loss 
on  the  sale  of  Asset  C.  In  Year  10,  P  has 
operating  income  of  $50  and  M  recognizes 
$50  of  loss  on  the  sale  of  Asset  D. 

(ii)  Analysis.  P's  $50  loss  on  the  sale  of  S 
stock  is  entirely  attributable  to  duplicated 
loss.  Therefore,  pursuant  to  paragraph  (g)(3) 
of  this  section,  assuming  the  P  group  cannot 
establish  otherwise.  M's  $10  net  operating 


loss  is  treated  as  attributable  to  assets  that 
were  owned  by  S  on  the  date  of  the 
disposition  and  that  had  bases  in  excess  of 
value  on  such  date.  Without  regard  to  any 
other  limitations  on  the  group's  use  of  M's 
net  operating  loss,  the  P  group  cannot  use 
M's  $10  net  operating  loss  pursuant  to 
paragraph  (g)(3)(iii)(D)  of  this  section. 
Pursuant  to  paragraph  (g)(3)(iv)  of  this 
section  and  §  1.1502-32T(b)(3)(iii)(D),  such 
loss  is  treated  as  a  noncapital,  nondeductible 
expense  of  M  incurred  during  the  taxable 
year  that  includes  the  day  after  the 
reorganization.  In  addition,  the  P  group  is 
denied  the  use  of  $10  of  the  loss  recognized 
on  the  sale  of  Asset  C.  Finally,  the  P  group 
is  denied  th^  use  of  $10  of  the  loss 
recognized  on  the  sale  o^Asset  D.  Pursuant 
to  paragraph  (g)(3)(iv)  of  this  section  and 
§  1.1502-32T(b)(3)(iii)(D),  each  such 
disallowed  loss  is  treated  as  a  noncapital, 
nondeductible  expense  of  M  incurred  during 
the  taxable  year  that  includes  the  date  of  the 
disposition  of  the  asset  with  respect  to  which 
such  loss  was  recognized. 

Example  3.  Transfers  to  avoid  recognition 
of  gain,  (i)  Facts.  P  owjis  all  of  the  stock  of 
Si  and  S2.  The  S2  stock  has  a  basis  of  $400 
and  a  value  of  $500.  Si  owns  50%  of  the 
stock  of  the  S3  common  stock  with  a  basis 
of  $150.  S2  owns  the  remaining  50%  of  the 
S3  common  stock  with  a  basis  of  $100  and 
a  value  of  $200  and  one  share  of  S3  preferred 
stock  with  a  basis  of  $10  and  a  value  of  $9. 
P  intends  to  sell  all  of  its  S2  stock  to  an 
unrelated  buyer.  P,  therefore,  engages  in  the 
following  steps  to  dispose  of  S2  without 
recognizing  a  substantial  portion  of  the  built- 
in  gain  in  S2.  First,  P  causes  a 
recapitalization  of  S3  in  which  S2's  S3 
common  stock  is  exchanged  for  new  S3 
preferred  shares.  P  then  sells  all  of  its  S2 
stock.  Immediately  after  the  sale  of  the  S2 
stock,  S3  is  a  member  of  the  P  group. 

(ii)  Analysis.  Pursuant  to  paragraph  (b)(4) 
of  this  section,  because  S2  owns  stock  of  S3 
(another  subsidiary  member  of  the  same 
group)  and,  immediately  after  the  sale  of  the 

52  stock,  S3  is  a  member  of  the  group,  then 
for  purposes  of  applying  paragraph  (b)  of  this 
section,  S2  is  deemed  to  have  transferred  its 

53  stock.  Because  S3  is  a  member  of  the 
group  immediately  after  th^  transfer  of  the  S2 
stock  and  the  S3  stock  deemed  transferred 
has  a  basis  in  excess  of  value,  the  group 
member's  basis  in  the  S3  stock  is 
redetermined  pursuant  to  paragraph  (b)(1)  of 
this  section  immediately  prior  to  the  sale  of 
the  S2  stock.  Pursuant  to  paragraph  (b)(1)  of 
this  section,  the  total  basis  of  S3  stock  held 
by  members  of  the  P  group  is  allocated  first 
to  the  S3  preferred  shares,  up  to  their  value 
of  $209,  and  then  to  the  remaining  shares  of 
S3  common  held  by  Si.  S2's  aggregate  basis 
in  the  S3  preferred  stock  is  increased  from 
$110  to  $209.  This  increase  tiers  up  and 
increases  P's  basis  in  the  S2  stock  from  $400 
to  $499.  Accordingly,  P  will  recognize  onfy 
$1  of  gain  on  the  sale  of  its  S2  stock. 
However,  because  the  recapitalization  of  S3 
was  structured  with  a  view  to,  and  has  the 
effect  of,  avoiding  the  recognition  of  gain  on 
a  disposition  of  stock  by  invoking  the 
application  of  paragraph  (b)  of  this  section, 
paragraph  (g)(4)(i)  of  this  section  applies. 
Accordingly,  paragraph  (b)  of  this  section 


does  not  apply  upon  P's  disposition  of  the  S2 
stock  and  P  recognizes  $100  of  gain  on  the 
disposition  of  the  S2  stock. 

(h)  Application  of  other  anti-abuse 
rules.  The  rules  of  this  section  do  not 
preclude  the  application  of  anti-abuse 
rules  under  other  provisions  of  the 
Internal  Revenue  Code  and  regulations 
thereunder. 

(i)  (Reserved). 

(j)  Effective  date.  This  section,  except " 
for  paragraph  (g)(3)  of  this  section, 
applies  widi  respect  to  stock  transfers, 
deconsolidations  of  subsidiary 
members,  determinations  of 
worthlessness,  and  stock  dispositions 
on  or  after  March  7.  2002,  and  no  later 
than  March  11,  2006,  but  only  if  such 
events  occur  during  a  taxable  year  the 
original  retiun  for  which  is  due  (without 
regard  to  extensions)  after  March  14. 
2003.  Paragraph  (g)(3)  of  this  section 
applies  to  events  described  in  paragraph 
(g)(3)(iii)  of  this  section  occurring  on  or 
after  October  18,  2002,  and  no  later  than 
March  11,  2006,  but  only  if  such  events 
occur  during  a  taxable  year  the  original 
retiUTi  for  which  is  due  (without  regard 
to  extensions)  after  March  14,  2003. 

PART  602— [AMENDED] 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  9.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  to  the  table 
in  numerical  order  for  to  read  as 
follows: 

§  602. 101    0MB  Control  numbers. 


(b)* 


CFR  part  or  section  where 
identified  and  described 


Current 

0MB  control 

No. 


1.1502-35T 


1545-1828 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  March  7.  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  03-6119  Filed  3-11-03;  1:04  pm] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  H-117C] 
RIN  1218-AB73 

Grain  Handling  Facilities  Standard 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Completion  of  regulatory 
review. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA),  has 
completed  a  section  610  ("lookback") 
review  of  its  Grain  Handling  Facilities 
Standard,  29  CFR  1910.272,  pursuant  to 
section  610  of  the  Regulatory  Flexibility 
Act  and  section  5  of  Executive  Order 
12866.  That  review,  "Regulatory  Review 
of  OSHA's  Grain  Handling  Standard, 
February  2003,"  demonstrates  that  the 
Standard  has  reduced  injuries  55%  and 
deaths  70%  from  grain  explosions  and 
reduced  deaths  from  grain  suffocations 
by  44%.  On  average,  the  Standard  has 
prevented  9.4  deaths  per  year.  The 
review  indicates  that  the  standard  does 
not  impose  a  significant  economic 
impact  on  small  businesses  and  that 
public  conunenters  agree  that  the 
standard  should  remain  in  effect.  Based 
on  comments,  OSHA  will  issue  several 
clarifications  and  will  consider  several 
possible  improvements.  Based  on  this 
review.  OSHA  concludes  that  the  Grain 
Handling  Facilities  Standard  should  be 
continued  without  major  change. 
DATES:  Effective  March  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanna  Dizikes  Friedrich,  Directorate  of 
Policy  Rm.  N3641,  OSHA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  693-1939.  Direct 
technical  inquiries  about  the  Grain 
Handling  Standard  to:  Alcmene 
Haloftis,  Directorate  of  Compliance,  Rm. 
3603,  telephone  (202)  693-1850,  or  visit 
the  OSHA  Homepage  at 
www. OS/M. do7.gov.  Direct  press 
inquiries  to  Bonnie  Friedman,  Director 
of  Information  and  Consumer  Affairs, 
Rm.  N-3647,  telephone  (202)  693-1999. 
ADDRESSES:  Copies  of  the  entire  report 
may  be  obtained  from  the  OSHA 
Publication  Office,  Rm.  N-3101,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  tel.,  (202)  693-1888,  Fax 
(202)  693-2498.  The  full  report, 
comments,  and  referenced  documents 
are  available  for  review  at  the  OSHA 
Docket  Office.  Docket  No.  H-117C  Rm, 
2625.  200  Constitution  Avenue.  NW.. 


Washington,  DC  20210,  tel.  (202)  693- 
2119. 

SUPPLEMENTARY  INFORMATION:  The 
Occupational  Safety  and  Health 
Administration  (OSHA)  issued  its  final 
Grain  Handling  Facilities  Standard 
December  31,  1987,  at  52  FR  49592. 
OSHA  published  supplemental 
•  statements  of  reasons  on  December  4, 
1989,  at  54  FR  49971  and  on  April  1, 
1994,  at  54  FR  15339.  On  March  8, 1996, 
OSHA  amended  the  Standard  to  clarify 
requirements  for  entry  into  flat  storage 
structures  (61  FR  9577).  The  standard  is 
codified  at  29  CFR  1910.272. 

The  Grain  Handling  Facilities 
Standard  contains  requirements  for  the 
control  of  grain  dust  fires  and 
explosions,  and  certain  other  safety 
hazards  associated  with  grain  handling 
facilities.  It  applies  in  addition  to  all 
other  relevant  provisions  of  part  1910 
(or  part  1917  at  marine  terminals). 

The  Grain  Handling  Facilities 
Standard  applies  to  the  following  types 
of  grain  handling  facilities:  grain 
elevators,  feed  mills,  flour  mills,  rice 
mills,  dust  pelletizing  plants,  dry  com 
mills,  soybean  flaking  operations,  and 
the  dry  grinding  operations  of  soycake. 

The  Grain  Handling  Facilities 
Standard  contains  provisions  that ' 
address  several  safety  hazards.  The 
hazards  these  provisions  address 
include:  Fires;  explosions;  toxic 
substance  and  oxygen  deficiences  ft'om 
entry  into  bins,  silos,  or  tanks;  release  of 
hazardous  energy  from  equipment;  and 
engulfment  by  grain  in  bins,  silos,  or 
tanks. 

This  section  610  review  for  the  Grain 
Handling  Facilities  Standard  focused  on 
two  endpoints  for  its  risk  reduction 
analyses:  (1)  Injiu-ies  and  fatalities  from 
grain  dust  explosions;  and  (2) 
suffocations  which  result  when  a 
worker  is  engulfed  or  crushed  by  grain. 
These  endpoints  were  selected  because 
accessible  data  existed  for  these 
endpoints.  Furthermore,  a  reduction  in 
fatalities  from  suffocations  and 
reductions  in  both  injuries  and  fatalities 
ft-om  explosions  are  primary  and 
substantial  benefits  anticipated  from  the 
promulgation  of  the  Standard. 

In  1998,  the  Occupational  Safety  and 
Health  Administration  (OSHA)  began  a 
review  of  its  Grain  Handling  Facility 
Standard,  under  section  610  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601, 
610)  and  section  5  of  Executive  Order 
(EO)  12866  on  Regulatory  Planning  and 
Review.  OSHA  has  completed  this 
review  of  the  Grain  Handling  Facilities 
Standard,  and  it  is  presented  in  the 
document  titled  "Regulatory  Review  of 
OSHA's  Grain  Handling  Facilities 
Standard,  February  2003."  This  Federal 


Register  document  announces  the 
availability  of  that  review  document  and 
briefly  summarizes  it. 

The  purpose  of  a  review  under  section 
610  of  the  Regulatory  Flexibility  Act 
(RFA); 

(S)hall  be  to  determine  whether  such 
rule  should  be  continued  without 
change,  or  should  be  rescinded,  or 
amended  consistent  with  the  stated 
objectives  of  applicable  statutes  to 
minimize  any  significant  impact  of  the 
rules  on  a  substantial  number  of  small 
entities. 

The  Agency  shall  consider  the 
following  factors: 

(1)  The  continued  need  for  the  rule; 

(2)  The  nature  of  complaints  ot 
comments  received  concerning  the  rule 
from  the  public; 

(3)  The  complexity  of  the  rule; 
{4)  The  extent  to  which  the  rule 

overlaps,  duplicates  or  conflicts  with 
other  Federal  rules,  and  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and 

(5)  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule. 

The  review  requirements  of  section  5 
of  EO  12866  require  agencies: 

To  reduce  the  regulatory  burden  on 
the  American  people,  their  families, 
their  commimjties,  their  State,  local, 
and  tribal  governments  and  their 
industries;  to  determine  whether 
regulations  promulgated  by  the  [agency] 
have  become  unjustified  or  unnecessary 
as  a  result  of  changed  circumstances;  to 
confirm  that  regulations  are  both 
compatible  with  each  other  and  not 
duplicative  or  inappropriately 
burdensome  in  the  aggregate;  to  ensure 
that  all  regulations  are  consistent  with 
the  President's  priorities  and  the 
principles  set  forth  in  this  Executive 
Order,  within  applicable  law;  and  to 
otherwise  improve  the  effectiveness  of 
existing  regulations. 

To  carry  out  these  reviews,  on  June 
23, 1998.  OSHA  asked  the  public  for 
comments  on  all  issued  raised  by  these 
provisions  (63  FR  34139).  Among  other 
things,  OSHA  requested  comments  on: 
The  benefits  and  utility  of  the  rule  in  its 
current  form;  the  continued  need  for  the 
rule;  the  complexity  of  the  rule;  and 
whether,  and  to  what  extent,  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal,  State,  and  local 
government  rules.  OSHA  asked- for 
comments  on  new  developments  in 
technology,  economic  conditions,  or 
other  factors  affecting  the  ability  of 
covered  firms  to  comply  with  the  Grain 
Handling  Facilities  Standard.  OSHA 
also  requested  information  on  the 
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impacts  of  the  Standard  on  small 
businesses  and  on  alternatives  to  the 
rules  that  would  minimize  significant 
impacts  oa  small  businesses  while 
achieving  the  objectives  of  the 
Occupational  Safety  and  Health  Act. 

OSHA  accepted  written  comments 
from  June  23.  1998.  through  August  31. 
1998.  OSHA  also  conducted  two  public 
meetings,  on  July  28, 1998.  in  Chicago, 
Illinois  and  on  July  31, 1998.  in 
Washington.  DC.  Comments  were 
received  from  employers,  trade 
associations,  unions,  and  grain  workers. 
OSHA  also  considered  studies  and 
reports  on  relevant  issues.  All 
documents,  studies,  and  comments 
received  relevant  to  the  review, 
transcripts  of  the  oral  hearings  and 
documents  discussed  in  this  report  are 
available  at  the  OSHA  Docket  Office, 
Docket  No.  H-117C.  Room  N-3625.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  ^4W..  Washington.  DC  20210. 
telephone:  (202)  693-2350. 

Conclusions:  Based  on  the  comments 
and  testimony  of  participants  in  this 
lookback  review  process  and  the  studies 
and  other  evidence  submitted  to  the 
public  docket,  OSHA  concludes,  as 
discussed  in  depth  in  "Regulatory 
Review  of  OSHA's  Grain  Handing 
Facilities  Standard.  February  2003"  that 
the  Agency's  Standard  should  be 
continued  without  major  change.  The 
evidence  also  demonstrates  that  the 
Standard  does  not  need  to  be  rescinded 
or  substantially  amended  to  minimize 
significant  impacts  on  a  substantial 
number  of  small  entities. 

OSHA  also  finds  that  the  Grain 
Handling  Facilities  Standard  is 
necessary  to  protect  employee  health,  is 
compatible  with  other  OSHA  standards, 
is  not  duplicative  or  in  conflict  with 
other  Federal.  State,  or  local  government 
rules,  is  not  inappropriately 
burdensome,  and  is  consistent  with  the 
President's  priorities  and  the  principles 
of  EO  12866.  Further,  no  changes  have 
occurred  in  technological,  economic,  or 
other  factors  that  would  warrant 
revision  of  the  Standard  at  this  time. 
The  major  industry  and  union  groups 
recommend  that  the  Standard  remain  in 
effect. 

The  major  sectors  affected  by  the 
Grain  Handling  Facilities  Standard  are 
grain  elevators  and  grain  mills.  The 
Department  of  Agriculture  estimated 
that  in  1999  there  were  approximately 
10.000  off-farm  grain  elevators  with  a 
storage  capacity  of  8  billion  bushels. 
The  SBA  provided  Bureau  of  Census 
data  which  estimated  that,  in  1996. 
there  were  approximately  92,000  grain 
elevator  and  68,000  grain  mill 
employees  in  the  sectors  principally 
impacted  by  the  Standard.  They  worked 


in  approximately  5200  grain  elevator 
firms  and  1500  grain  mill  firms. 

Prior  to  the  issuance  at  the  final  Grain 
Handling  Facilities  Standard,  fttjm  1958 
to  1987,  there  were  an  average  of  7.3 
deaths  and  29.1  injuries  per  year  related 
to  grain  explosions.  After  the  Standard. 
&t)m  1988-1998  there  were  an  average 
of  2.3  deaths  and  13.2  injuries  per  year. 
This  is  approximately  a  70%  reduction 
in  deaths  or,  on  average,  5  fatalities  per 
year  have  been  prevented,  and  there  has 
been  a  55%  reduction  in  injuries. 
Deaths  from  grain  explosions  began  to 
decrease  in  the  five  years  prior  to  the 
issuance  of  the  final  Grain  Handling 
Facilities  Standard,  as  industry  started 
instituting  controls  in  response  to  the 
National  Academy  of  Sciences  (NAS) 
recommendations,  the  National  Grain 
and  Feed  Association  (NGFA) 
guidelines,  various  government 
recommendations,  and  the  development 
of  OSHA's  proposed  Grain  Handling 
Facilities  Standard. 

Deaths  fromsuffocations  in  grain  also 
declined.  In  the  1977-1981  period 
analyzed  for  OSHA's  Grain  Handling 
Facilities  Standard,  suffocation  deaths 
from  grain  averaged  10  per  year.  From 
1988-1999  deaths  fi-om  suffocation  in 
grain  averaged  5.6  per  year.  As  in  the 
case  of  deaths  firom  explosions,  the 
number  of  deaths  from  suffocations 
began  decreasing  in  the  early  to  mid- 
1980's,  reflecting,  in  particular,  the 
development  of  OSHA's  proposed  Grain 
Handling  Facilities  Standard.  In  the 
years  since  the  promulgation  of  the 
Grain  Handling  Facilities  Standard,  the 
average  nuinber  of  annual  grain 
suffocations  has  decreased  by  44%;  an 
average  of  4.4  lives  have  been  saved 
each  year.  Therefore,  the  Grain 
Handling  Facilities  Standard  has 
substantially  contributed  to  preventing 
an  average  of  9.4  fatalities  per  year  from 
grain  explosions  and  suffocations. 

It  is  also  clear  that  the  Standard  did 
not  have  any  significant  negative 
economic  impact  on  a  substantial 
number  of  small  businesses.  The  large 
majority  of  firms  effected  are  small 
businesses  as  defined  by  the  Small 
Business  Administration  (SBA).  Small 
businesses  showed  continued  economic 
strength  after  OSHA  issued  the  Grain 
Handling  FaciUties  Standard  at  the  end 
of  1987.  Despite  some  consolidation  in 
the  industry,  the  percentage  of 
businesses  which  are  small  by  SBA 
definition  has  increased,  in  some  cases 
substantially.  From  1990  to  1996,  the 
percentage  of  businesses  which  are 
small  remained  at  99%  in  SIC  5153 
(Grain  and  Field  Beans),  increased  from 
91%  to  92%  in  SIC  2041  (Flour  Mill 
Products);  from  81  to  88%  in  SIC  2044 
(Rice  milling),  and  there  were  similar 


increases  in  other  SICs.  This  increase  in 
the  percentage  of  firms  which  are  small 
businesses  indicate  that  the  smaller 
firms  still  successfully  compete  against 
the  larger  firms  and  remain 
economically  viable  after  the  issuance  of 
the  Grain  Handling  Facilities  Standard. 

The  data  on  number  of  firms  by 
employee  size  also  demonstrates  the 
continuous  competitiveness  of  affected 
small  businesses  after  OSHA  issued  the 
Grain  Handling  Facilities  Standard. 
From  1990-1996.  in  the  major  grain 
elevator  SICs  (723,  4221,  5153),  the 
number  of  firms  in  the  1-19  employee 
category  decreased  about  14%, 
remained  almost  the  same  in  the  20-99 
employee  category,  and  increased  about 
12%  in  the  100-499  employee  category. 
From  1990-1996.  in  the  major  grain  mill 
SICs  (2041,  2044,  2042.  2048,  2079),  the 
number  of  firms  with  1-19  employees 
increased  slightly,  the  number  of  firms 
with  20-99  employees  increased  by 
14%,  and  the  niunber  with  100-499 
employees  decreased  15%. 

These  data  indicate  that,  broken  down 
by  size  categories,  there  were  small 
fluctuations,  but  overall,  the  niunber  of 
smaller  firms  in  the  various 
employment  categories  increased  as 
often  as  they  decreased.  This  evidence 
suggests  that  smaller  firms  remained 
economically  competitive  and  viable. 

Further  evidence  that  small 
businesses  remained  economically 
competitive  after  the  Grain  Handling 
Facilities  Standard  was  issued  is 
indicated  by  the  employment  data. 
Small  businesses  (1-499  employees)  in 
the  major  grain  handling  SICs  had  no 
reduction  in  employment  from  1990- 
1996.  employment  being  approximately 
73.000  in  both  years.  In  the  major  grain 
mill  SICs,  employment  in  small 
businesses  declined  slightly  in  that 
period  from  29.000  to  28.000. 

Thus,  data  available  to  OSHA  indicate 
that  the  small  businesses  in  the  grain 
handling  industries  remained 
economically  competitive  after  OSHA 
issued  the  Grain  Handling  Facilities 
Standard.  The  number  of  small  business 
firms  and  employment  in  small  business 
firms,  generally,  did  not  decline,  and 
the  percentage  of  firms  that  were  small 
businesses  increased. 

Furthermore,  OSHA  asked  the  public 
for  comments  in  the  Federal  Register 
document  and  at  the  public  meetings  on 
the  impacts  of  the  Standard  on  small 
businesses.  OSHA  received  no 
complaints  from  small  businesses  on  the 
overall  impact  of  the  Standard  on  small 
businesses. 

There  is  a  continued  need  for  the 
Grain  Handling  Facilities  Standard. 
Workers  continue  to  be  at  risk  of  death 
and  injury  from  grain  explosions,  fires. 


engulfrnents  and  other  hazards.  A  1998 
explosion  which  resulted  in  a  number  of 
deaths  was  contributed  to  by  various 
violations  of  the  Standard. 

Many  public  commenters  viewed  the 
Grain  Handling  Facilities  Standard  as 
both  needed  and  effective;  no 
commenter  indicated  that  the  Standard 
should  be  rescinded.  Both  the  National 
Grain  and  Feed  Association  (NGFA) 
representing  grain  elevator  and  mill 
owners,  and  die  Food  and  Allied 
Services  Trades  Union  (FAST), 
representing  workers  in  those  facilities, 
supported  the  retention  of  the  Standard 
and  cited  the  reduction  of  deaths  and 
injiuies  as  a  reason  for  its  retention. 

There  were  a  few  comments 
reconunending  minor  amendments  to 
the  Grain  Handling  Facilities  Standard. 
OSHA  responds  to  those  comments  in 
chapter  V  of  the  Regulatory  Review 
document.  In  some  cases,  the  comments 
reflect  a  misunderstanding  which  the 
Regulatory  Review  clarifies.  In  other 
cases.  OSHA  believes  the  existing 
provision  is  more  protective  based  on 
the  existing  evidence.  Several  minor 
updates  were  suggested  which  OSHA 
believes  may  make  the  Standard  clearer 
or  simplify  compliance.  OSHA  will  add 
to  the  Standard  a  cross  reference  to  the 
Marine  Terminal  Settlement  and 
consider  in  the  Standards  Improvement 
Project  III  whether  the  Grain  Handling 
Facilities  Standard  confined  space 
provisions  should  replace  generic 
confined  space  requirements  that  now 
apply  in  certain  operations.  As  part  of 
a  project  to  update  standards  based  on 
National  Consensus  Standards,  OSHA 
will  consider  whether  several  fire 
protection  provisions  of  the  Grain 
Handling  Facilities  Standard  need  to  be 
updated. 

Signed  in  Washington,  EXD  this  6th  day  of 
March.  2003. 
John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  03-6117  Filed  3-13-03;  8:45  am] 
BILUNG  CODE  4S10-26-P 


PENSION  BENERT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  April  2003.  Interest 
assiunptions  are  also  published  on  the 
PBGC's  Web  site  {,http://www.pbgc.gov). 
EFFECTIVE  DATE:  April  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  fV  of 
the  Employee  Retirement  Income 
Seciu-ity  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
eumuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  a  set  for  the  valuation  of 
benefits  for  allocation  purposes  imder 
section  4044  (found  in  Appendix  B  to 
part  4044).  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amoimts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  part 
4022).  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  April  2003.  (2) 
adds  to  Appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during  April 
2003.  and  (3)  adds  to  Appendix  C  to 
part  4022  the  interest  assumptions  for 
private-sector  pension  practitioners  to 
refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  April  2003. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 


Appendix  B  to  part  4044)  will  be  4.90 
percent  for  the  first  20  years  following 
the  valuation  date  and  5.25  percent 
thereafter.  These  interest  assumptions 
represent  a  decrease  of  0.20  percent 
(from  those  in  effect  for  March  2003)  for 
the  first  20  years  following  the  valuation 
date  emd  are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to    ' 
part  4022)  w^ill  be  3.50  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  March  2003)  of  0.25  percent 
for  the  period  during  which  a  benefit  is 
in  pay  status  and  are  otherwise 
unchanged.  > 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  cto  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  April  2003.  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subiects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing.  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 
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Authority:  29  U.S.C.  1302, 1322, 1322b.  table.  (The  introductory  text  of  the  table 

1341(c)(3)(D).  and  1344.  is  omitted.) 


PART  4022— BENERTS  PAYABLE  IN 

TERMINATED  SINGLE-EMPLOYER 

^^^^  2.  In  appendix  B  to  part  4022.  Rate  Set     Appendbc  B  to  Part  4022-Lump  Sum 

1.  The  authority  citation  for  part  4022      114,  as  set  forth  below,  is  added  to  the        ^^t*'^*  *«»«*  ^^J  ^^^  Payments 
continues  to  read  as  follows: 


Rate  set 


For  plans  with  a  valu-        immo 
ation  date  J^^|,. 

nuity  rate 


Deferred  annuities  (percent) 


On  or 
after 


Before        (percent) 


nr 


114 .'. 4-1-03         5-1-03  3.50  4.00 


4.00  ■    4.00 


3.  In  appendix  C  to  part  4022,  Rate  Set  114,  as  set  forth  below,  is  added  to  the  table.  (The  introductory  text  of  the  table 
is  omitted.) 
Appendix  C  to  Part  4022 — Lump  Sum  Interest  Rates  For  Private-Sector  Payments 

***** 


Rate  set 


For  plans  with  a  valu-        j^^g. 

^"°"  d^'g  diatean-  

r»« «,  """y  '■3fe  : 

after  ^♦°'«  (percent)..  '■ 


Deferred  annuities  (percent) 


ni 


114  *. 4-1-03         5-1-03 


3.50 


4.00 


4.00 


4.00 


PART  4044— ALLOCATION  OF  ASSETS  IN  SINGLE-EMPLOYER  PLANS 

4.  The  authority  citation  for  part  4044  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3),  1341,  1344.  1362. 

5.  In  appendix  B  to  part  4044,  a  new  entry,  as  set  forth  below,  is  added  to  the  table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Benefits 


The  values  of  i,  are: 


For  valuation  dates  occurring  in  the  montti — 


for1  = 


fort  = 


fort  = 


April  2003 


.0490 


1-20 


.0525 


>20 


N/A 


N/A 


Issued  in  Washington,  DC.  on  this  10th  day 
of  March,  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 

Operating  Officer.  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  03-6142  Filed  3-13-03;  8:45  am) 

BILLING  CODE  7708-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD01-01-187] 

RIN  2115-AAOO,  AA11 

Regulated  Navigation  Area,  Safety  and 
Security  Zones;  Long  Island  Sound 
Marine  Inspection  and  Captain  of  the 
Port  Zone 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 


'  summary:  The  Coast  Guard  is  extending 
the  effective  period  of  a  regulated 
navigation  area  (RNA)  and  certain  safety 
and  security  zones  published  January  4, 
2002.  This  change  will  extend  the 
effective  period  of  the  temporary  final 
rule  through  August  15,  2003,  allowing 
adequate  time  for  informal  rulemaking 
to  develop  a  permanent  rule.  This  rule 
will  continue  to  regulate  the  conditions 
under  which  certain  vessels  may  enter, 
transit  or  operate  within  the  regulated 
navigation  area  and  will  exclude  all 
vessels  from  operating  within  700  yards 
of  the  Millstone  Nuclear  Power  Plant  or 
100  yards  of  anchored  Coast  Guard 
vessels.  > 


DATES:  The  amendments  of  §§  165.T01- 
153  and  165.T01.154  in  this  rule  are 
effective  March  15,  2003.  Sections 
165.T01-153  and  165.T01-154,  added  at 
67  FR  519  and  5^0,  January  4,  2002, 
effective  December  10,  2001,  until  June 
15,  2002,  extended  at  67  FR  40861.  June 

14.  2002.  through  November  15,  2002, 
and  extended  at  67  FR  69132,  November 

15,  2002,  through  March  15,  2003,  as 
amended  in  this  rule,  are  extended  in 
effect  through  August  15,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  are  available  for  inspection 
and  copying  at  Waterways  Management, 
U.S.  Coast  Guard  Group/Marine  Safety 
Office  (MSO)  Long  Island  Sound,  120 
Woodward  Ave.,  New  Haven,  CT06512, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  A.  Logman,  Waterways 
Management,  U.S.  Coast  Guard  Group/ 
MSO  Long  Island  Sound  at  (203)  468- 
4429. 

Regulatory  Information 

On  January  4,  2002,  we  published  a 
temporary  final  rule  (TFR)  entitled 
"Regulated  Navigation  Areas,  Safety 
And  Security  Zones:  Long  Island  Sound 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone"  in  the  Federal  Register 
(67  FR  517).  The  effective  period  for  that 
rule  was  from  December  10,  2001,  until 
June  15,  2002.  The  effective  period  for 
that  rule  was  extended  through 
November  15,  2002  (67  FR  40861,  June 
14,  2002),  and  it  was  then  extended 
through  March  15,  2003  (67  FR  69132, 
November  15,  2002). 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The 
original  TFR  was  urgently  required  to 
prevent  terrorist  strikes  within  and 
adjacent  to  waters  within  the  Long 
Island  Sound  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone.  It  was 
anticipated  that  we  would  assess  the 
security  environment  at  the  end  of  the 
effective  period  to  determine  whether 
continuing  security  precautions  were 
required  and,  if  so,  propose  regulations 
responsive  to  existing  conditions.  We 
have  determined  that  the  need  for 
continued  security  regulations  exists. 
The  Coast  Guard  will  utilize  the 
extended  effective  period  of  this  TFR  to 
engage  in  notice  and  comment 
rulemaking  to  develop  permanent 
regulations  tailored  to  the  present  and 
foreseeable  security  environment  within 
the  ports  of  Long  Island  Soiuid. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 


making  this  rule  effective  less  than  30 
days  after  publication  in  the 'Federal 
Register.  The  measiues  contemplated  by 
the  rule  were  intended  to  prevent  future 
terrorist  attacks.  The  delay  inherent  in 
the  NPRM  process  for  developing  a 
permanent  rule  is  contrary  to  the  public 
interest  insofar  as  it  may  render 
individuals,  vessels  and  facilities  within 
and  adjacent  to  the  Long  Island  Soiuid 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  vulnerable  to  subversive 
activity,  sabotage  or  terrorist  attack.  The 
Coast  Guard  will  be  publishing  an 
NPRM  to  establish  permanent  safety  and 
security  zones  that  are  temporarily 
effective  under  this  rule.  This  revision 
preserves  the  status  quo  within  the  Port 
while  permanent  rules  are  developed. 
The  present  TFR  has  not  been 
burdensome  on  the  maritime  public. 
The  Coast  Guard  has  not  received 
written  comments  or  suggestions  to 
modify  the  scope  of  the  existing  TFR. 

Background  and  Purpose 

On  September  11,  2001,  two 
commercial  aircraft  were  hijacked  from 
Logan  Airport  in  Boston,  MA  and  flown 
into  the  World  Trade  Center  in  New 
York,  NY  inflicting  catastrophic  huihan 
casualties  and  property  damage.  A 
similar  attack  was  conducted  on  the 
Pentagon  with  a  plane  launched  from 
Newark,  NJ  on  the  same  day.  National 
security  and  intelligence  officials  warn 
that  future  terrorist  attacks  against 
civilian  targets  may  be  anticipated.  The 
Coast  Guard  established  RNAs  and 
safety  and  security  zones  within  defined 
eureas  of  water  as  part  of  a 
comprehensive,  port  security  regime 
designed  to  safeguard  human  life, 
vessels  and  waterfront  facilities  from 
sabotage  or  terrorist  acts.  As  mentioned 
in  the  original  TFR,  these  regulations 
were  designed  to  provide  the  Captain  of 
the  Port  of  Long  Island  Sound  with 
maximum  flexibility  to  respond  to 
emergent  threats  and  dangerous 
conditions.  When"  less  stringent  security 
measures  are  required,  the  Captain  of 
the  Port  communicates  relaxed 
enforcement  policies  to  the  public.  As  a 
result,  the  full  scope  of  these  regulations 
is  rarely  imposed.  Nevertheless,  the 
flexibility  to  utilize  those  measures 
permitted  by  the  TFR  and  required  by 
the  circumstances  is  vital  to  ensure  port 
security  in  the  present  environment. 

A  change  in  the  effective  period  of 
this  rule  was  published  on  June  14, 
2002  (67  FR  40859),  which  extended  the 
rule  through  November  15,  2002.  A 
second  change  in  effective  period  of  this 
rule  was  published  on  November  15, 
2002  (67  FR  69132).  which  extended  the 
rule  through  March  15.  2003.  This 
change  was  necessary  in  order  to 


conduct  rulemaking  for  the 
establishment  of  permanent  safety  aiid 
security  zones  and  regulated  navigation 
area.  Additional  time  is  necessary  to 
ensure  the  public  has  sufficient  time  to 
participate  in  the  rulemaking  process. 
The  Coast  Guard  is  therefore  extending 
the  effective  date  of  this  rule  until 
August  15.  2003.  to  allow  the 
establishment  of  permanent  safety  and 
security  zones  and  a  regulated 
navigation  area  by  notice  and  comment 
rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulator}'  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  This  regulation 
may  have  some  impact  on  the  public, 
but  these  potential  impacts  will  be 
minimized  for  the  following  reasons:  the 
sizes  of  the  zones  are  the  minimum 
necessary  to  provide  adequate 
protection  for  the  public,  vessels,  and 
vessel  crews.  Any  vessels  seeking  entry 
into  or  movement  within  the  safety  and 
security  zones  must  request  permission 
from  the  Captain  of  the  Port.  Long 
Island  Sound  or  his  authorized  patrol 
representative.  Any  hardships 
experienced  by  persons  or  vessels  are 
considered  minimal  compared  to  the 
national  interest  in  protecting  the 
public,  vessels,  and  vessel  crews  from 
further  devastating  consequences  of  the 
aforementioned  acts  of  terrorism,  and 
from  potential  future  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

The  Coast  Guard  will  be  publishing 
an  NPRM  to  establish  permanent  safety 
and  security  zones  and  the  regulated 
navigation  area  that  are  temporarily 
effective  under  this  rule. 

Small  Entities 

Under  the  Regulator}'  Flexibility  Act 
(5  U.S.C  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
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dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  them  50,000. 

For  the  reasons  addressed  under  the 
"Regulatory  Evaluation"  section  above, 
the  Coast  Guard  expects  the  impact  of 
this  regulation  to  be  minimal  and 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Maritime  advisories  will  be  initiated  by 
normal  methods  and  means  and  be 
widely  available  to  users  of  the  area. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  emd  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  A.  Logman,  Waterways 
Management,  Coast  Guard  Group/MSO 
Long  Island  Sound.  (203)  468-4429. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 


their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
and  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

■  This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
takings  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  and  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  tne  Federal 
government  and  Indian  tribes. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 


energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  imder 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165' 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Revise  temporary  §  165.T01-153(c) 
to  read  as  follows; 

§  1 65.T01  -1 53  Regulated  Navigation  Area; 
Long  Island  Sound  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone. 

***** 

(c)  Effective  dates.  This  section  is 
effective  from  December  15,  2001, 
through  August  15,  2003. 

***** 

3.  Revise  temporary  165.T01-154(b) 
to  read  as  follows: 

§  1 65.T01  -1 54  Safety  and  Security  Zonesv 
Long  Island  Sound  Marine  Inspection  Zone 
and  Captain  of  the  Port  Zone. 

***** 

(b)  Effective  dates.  This  section  is 
effective  fi-om  December  10,  2001, 
through  August  15,  2003. 


Dated:  March  5,  2003. 

f 

Vivien  S.  Crea, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander 
First  Coast  Guard  District. 
IFR  Doc.  03-6327  Filed  3-12-03;  2:53  pm] 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  50 

Sterilization  of  Persons  in  Federally 
Assisted  Family  Planning  Projects 

agency:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  Population  Affairs. 
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ACTION:  Final  rule;  technical 
amendment. 

summary:  This  final  rule  amends  Public' 
Health  Service  (PHS)  regulations,  which 
govern  the  sterilization  of  persons  in 
federally  assisted  family  planning 
projects,  by  making  technical  revisions 
to  the  "Required  Consent  Form". 
dates:  This  rule  is  effective  March  14, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  Kappeler,  Office  of  Population 
Affairs,  4350  East  West  Highway,  Suite 
200.  Bethesda.  Maryland  20814; 
telephone  number:  (301)  594-7608; 
e-mail  address: 
EKappeIer@osophs.  dhhs.gov. 

SUPPLEMENTARY  INFORMATION:  On 
November  8, 1978,  this  Department 
published  in  the  Federal  Register  (43 
FR  52146),  final  rules  prescribing  the 
requirements  for  sterilizations  funded 
under  the  various  health  programs 
administered  by  the  Department. 
Included  with  the  portion  of  the  rules 
pertaining  to  those  programs 
administered  by  the  PHS,  as  part  of  the 
appendix  to  subpart  B^  is  a  copy  of  the 
required  sterilization  consent  form. 
These  rules,  including  the  appendix, 
have  been  codified  at  42  CFR  part  50, 
subpart  B. 

This  final  rule  amends  42  CFR  part  50 
by  revising  the  sterilization  consent 
form  contained  in  the  appendix  to 
subpart  B.  These  amendments  will  make 
the  codified  PHS  regulations  conform 
with  (1)  recent  government-wide 
directives  issued  by  the  Office  of 
Management  and  Budget  (OMB) 
concerning  standards  for  maintaining, 
collecting  and  presenting  Federal  data 
on  race  and  ethnicity  for  all  Federal 
reporting  pmposes,  and  (2)  the 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
regarding  the  respondent  burden 
statement.  In  order  to  effect  a  change  in 
the  materials  codified  in  the  Code  of 
Federal  Regulations,  however,  the 
Department  must  issue  these  changes  in 
the  form  of  a  final  rule. 

Race  and  Ethnicity  Data 

Although  not  required,  respondents  to 
the  sterilization  consent  form  are 
requested  to  supply  information  on  their 
race  and  ethnicity.  The  sterilization 
consent  form  contains  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  and  is  being  revised  to  reflect 
more  recent  guidance  on  the  appropriate 
racial  and  ethnic  information 
classifications. 

After  a  comprehensive  review 
process,  including  a  notice  and  public 


comment  period,  OMB  revised  its 
standards  for  the  classification  of 
Federal  Data  on  Race  and  Ethnicity 
("Statistical  Policy  Directive  No.  15. 
Race  and  Ethnic  Standards  for  Federal 
Statistics  and  Administrative 
Reporting").  The  revised  classification 
provides  minimum  standards  for 
maintaining,  collecting  and  presenting 
data  on  race  and  ethnicity  for  all  Federal 
reporting  piuposes.  The  standards  were 
developed  to  provide  a  common 
language  for  uniformity  and 
comparability  in  the  collection  and  use 
of  data  on  race  and  ethnicity  by  Federal 
agencies.  The  standards  provide  two 
formats  that  may  be  used  for  data  on 
race  and  ethnicity.  Self-reporting  and 
self-identification  using  two  separate 
questions  is  the  OMB  preferred  method 
for  collecting  data  on  race  and  ethnicity. 
To  provide  flexibility  and  ensure  data 
quality,  the  OMB  directs  that  separate 
questions  be  used  whenever  feasible  for 
reporting  race  and  ethnicity. 
Additionally,  when  race  and  ethnicity 
are  collected  separately,  ethnicity  must 
be  collected  first.  If  race  and  ethnicity 
are  collected  separately,  OMB's 
minimum  designations  are  as  follows: 
Ethnicity — Hispanic  or  Latino;  Not 
Hispanic  or  Latino  Race;  Race — 
American  Indian  or  Alaska  Native; 
Asian;  Black  or  Afirican  American; 
Native  Hawaiian  or  Other  Pacific 
Islander;  White.  Self-reporting  or  self- 
identification  using  two  separate 
questions  is  the  OMB  preferred  method 
for  collecting  data  on  race  and  ethnicity. 
The  OMB  standards  also  state  Jhat 
respondents  shall  be  offered  the  option 
of  selecting  one  or  more  racial 
designations.  Consistent  with  these 
standards,  this  final  rule  adopts  the  two- 
question  format  with  an  instruction  to 
"mark  one  or  more"  racial  categories  in 
the  required  sterilization  consent  form. 

Respondent  Burden  Statement 

The  sterilization  consent  form  is  also 
being  amended  to  incorporate  the 
respondent  burden  statement,  as 
required  by  the  Paperwork  Reduction 
Act.  This  will  ensure  that  each 
respondent  receives,  directly,  a  copy  of 
the  required  statement.  Under  the  PRA. 
as  well  as  the  statute's  implementing 
regulations  (5  CFR  part  1320).  the  term 
"binden"  means  the  "total  time,  effort, 
or  financial  resources"  the  public 
expends  to  provide  information  to  or  for 
a  Federal  agency,  including  reviewing 
instructions;  using  technology  to  collect, 
process,  and  disclose  information; 
adjusting  existing  practices  to  comply 
with  requirements;  searching  data 
sources;  completing  and  reviewing  the 
collection  of  information;  and 
transmitting  or  disclosing  information. 


Under  the  Paperwork  Reduction  Act, 
agencies  must  take  into  account  the 
bidden  that  their  information 
collections  impose  on  the  public.  This 
burden  is  balanced  with  the  "practical 
utility"  of  the  information  to  be 
collected.  44  U.S.C.  3502(2);  5  CFR 
1320.3(b). 

Justification  for  Omitting  Notice  of 
Proposed  Rulemaking 

Section  553(b)(B)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  provides  that,  when  an  agency  for 
good  cause  finds  that  notice  and  public 
procedures  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  DHHS 
has  determined  that  it  is  imnecessary 
and  impractical  to  follow  proposed 
rulemaking  procedures  or  to  delay  the 
effective  date  of  this  regulation,  since 
this  amendment  is  purely  technical  in 
nature,  and  simply  amends  the 
sterilization  consent  form  to  conform 
with  current  OMB  directives  regarding 
the  classification  of  race  and  ethnicity 
data,  which  went  through  a  notice  and 
comment  period,  as  well  as  to  reflect  the 
statutory  requirements  of  the  PRA. 

Regulatory  Assessment  Requirements 

This  final  rule  implements  technical 
amendments  which  have  no  substantive 
impact  on  the  underlying  regulations, 
and  it  does  not  otherwise  impose  or 
amend  any  requirements.  As  such,  it  is 
not  a  "significant  regulatory  action" 
subject  to  review  by  OMB  under 
Executive  Order  12866.  entitled 
Regulatory  Planning  and  Review.  This 
final  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
Fiulhermore.  since  the  action  does  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  do 
not  apply.  In  addition,  DHHS  has 
determined  that  this  final  rule  does  not 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described 
under  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  and 
will  not  have  a  substantial  direct  effect 
on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132, 
entitled  Federalism.  As  there  are  no 
Federalism  inlplications,  a  Federalism 
impact  statement  is  not  required. 
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List  of  Subjects  in  42  CFR  Fart  50 

Drugs,  Family  planning,  Grant 
programs-health,  Healthcare,  Reporting 
and  recordkeeping  requirements. 
Sterilization. 

Dated:  January  30.  2003. 

Alma  L.  Golden, 

Deputy  Assistant  Secretary  for  Population 
Affairs. 

Accordingly,  in  42  CFR  part  50,  the 
appendix  to  subpart  B,  "Required 
Consent  Form,"  is  amended  as  set  forth 
below: 

PART  50— POLICIES  OF  GENERAL 
APPLICABILITY 

1.  The  authority  citation  for  42  CFR 
part  50  continues  to  read  as  follows: 

Authority:  Sec.  215.  Public  Health  Service 
Act.  58  Stat.  690  (42  U.S.C.  216);  Sec.  1006. 
Public  Health  Service  Act,  84  Stat.  1507  (42 
U.S.C.  300a-4),  unless  otherwise  noted. ' 

Subpart  B — Sterilization  of  Persons  In 
Federally  Assisted  Family  Planning 
Projects 

2.  The  appendix  to  subpart  B  is 
amended  by: 

(A)  Under  Consent  to  Sterilization,  by 
removing  the  text  regarding  race  and 


ethnicity  designation,  which  begins 
after  the  statement,  "You  are  requested 
to  supply  the  following  information,  but 
it  is  not  required:"  and  adding  the 
following  text  regarding  race  and 
ethnicity  designation  in  its  place: 


Ethnicity  and  Race  Designation 

Ethnicity: 
D  Hispanic  or  Latino 
n  Not  Hispanic  or  Latino 

Race  (mark  one  or  more): 
n  American  Indian  or  Alaska  Native 
D  Asian 

D  Black  or  African  American 
D  Native  Hawaiian  or  Other  Pacific  Islander 
n  White 


(B)  Adding  the  following  statement  to 
the  end  of  the  sterilization  consent  form: 


Paperwork  Reduction  Act  Statement 

A  Federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information  unless 
it  displays  the  currently  valid  OMB  control 
number.  Public  reporting  burden  for  this 
collection  of  information  will  vary;  however, 
we  estimate  an  average  of  one  hour  per 
response,  including  for  reviewing 
instructions,  gathering  and  maintaining  the 


necessary  data,  and  disclosing  the 
information.  Send  any  comment  regarding 
the  burden  estimate  or  any  other  aspect  of 
this  collection  of  information  to  the  OS 
Reports  Clearance  Officer,  ASBTFYBudget 
Room  503  HHH  Building,  200  Independence 
Avenue.  SW.,  Washington,  DC  20201. 

Respondents  should  be  informed  that  the 
collection  of  information  requested  on  this 
form  is  authorized  by  42  CFR  part  50,  subpart 
B.  relating  to  the  sterilization  of  persons  in 
federally  assisted  public  health  programs. 
The  purpose  of  requesting  this  information  is 
to  ensure  that  individuals  requesting 
sterilization  receive  information  regarding 
the  risks,  benefits  and  consequences,  and  to 
assure  the  voluntary  and  informed  consent  of 
ail  persons  undergoing  sterilization 
procedures  in  federally  assisted  public  health 
programs.  Although  not  required, 
respondents  are  requested  to  supply 
information  on  their  race  and  ethnicity. 
Failure  to  provide  the  other  information 
requested  on  this  consent  form,  and  to  sign 
this  consent  form,  may  result  in  an  inability 
to  receive  sterilization  procedures  funded 
through  federally  assisted  public  health 
programs. 

All  information  as  to  personal  facts  and 
circumstances  obtained  through  this  form 
will  be  held  confidential,  and  not  disclosed 
without  the  individual's  consent,  pursuant  to 
any  applicable  confidentiality  regulations. 

(FR  Doc.  03-5630  Filed  3-13-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Fann  Service  Agency 
7  CFR  Part  770 

mN  0560-AG87 

Revision  of  Indian  Tribal  Land 
Acquisition  Program  Loan  Regulations 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  clarify 
and  revise  the  Indian  Tribal  Land 
Acquisition  Program  (ITLAP) 
regulations  for  borrowers  who  apply  for 
a  rental  value  write-down.  The  rule 
proposes  to  change  the  method  for 
determining  the  rental  value  of  secmity 
for  purposes  of  a  write-down,  adds  a 
definition  of  "rental  value,"  clarifies 
other  write-down  eligibility  provisions, 
and  limits  new  loan  eligibility  for 
borrowers  who  have  received  a  write- 
down in  the  past.  These  changes  are 
intended  to  reduce  the  borrower's  costs 
of  applying  for  a  rental  value  write- 
down, and  reduce  the  burden  on 
Agency  employees  in  processing 
requests. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  May  13, 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Mail  comments  on  the 
proposed  rule  to:  Veldon  Hall,  Director, 
Farm  Loan  Programs,  Loan  Servicing 
and  Property  Management  Division, 
Farm  Service  Agency,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0523, 
Washington.  DC  20250-0523,  or  hand 
deliver  to  Suite  500,  1250  Maryland 
Avenue,  SW.,  Washington,  DC  20024 
during  normal  business  hoins.  All 
comments  and  supporting  documents 
on  this  rule  may  be  viewed  by 
contacting  the  information  contact  listed 
below.  All  comments  received, 
including  names  and  addresses,  will 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  Mel 
Thompson,  Senior  Loan  Officer,  Farm 
Service  Agency;  telephone:  202-720- 
7862;  facsimile:  202-690-1196;  e-mail: 


mel_thompson@wdc.fsa.usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  communication 
(BraiUe,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA  Target  Center 
at  (202)  720-2600  (voice  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  under 
Executive  Order  12866  to  be  not 
significant  and  was  not  reviewed  by  the 
Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

The  Agency  certifies  that  this  rule 
will  not  have  "a  significant  economic 
effect  on  a  substantial  number  of  small 
entities,  because  it  does  not  require 
additional  actions  by  the  borrower.  The 
Agency,  therefore,  is  not  required  to 
perform  a  Regulatory  Flexibility 
Analysis  as  required  by  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-534,  as 
amended  (5  U.S.C.  601).  This  rule  does 
not  impact  small  entities  to  a  greater 
extent  than  large  entities. 

Environmental  Evaluation 

The  environmental  impacts  of  this 
proposed  rule  have  been  considered  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C  4321  ef  seq..  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508),  and  the  FSA  regulations  for 
compliance  with  NEPA,  7  CFR  parts 
799,  and  1940,  subpart  G.  FSA 
completed  an  environmental  evaluation 
and  concluded  the  rule  requires  no 
further  environmental  review.  No 
extraordinary  circumstances  or  other 
unforeseeable  factors  exist  which  would 
require  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  copy  of  the  environmental 
evaluation  is  available  for  inspection 
£md  review  upon  request. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  E.O.  12988,  Civil 
Justice  Reform.  In  accordance  with  that 
Executive  Order:  (1)  All  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  (2)  no 
retroactive  eff^ect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  11  and 
780  must  be  exhausted  before  requesting 
judicial  review. 


Executive  Order  12372 

As  stated  in  the  Notice  related  to  7 
CFR  part  3015,  subpart  V  (48  FH  29115, 
June  24, 1983)  the  programs  and 
activities  within  this  rule  do  not  require 
consultation  with  state  and  local 
officials  imder  the  scope  of  Executive 
Order  12372.  v. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  requires  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  or  the  private  sector  of 
expenditiu«s  of  $100  million  or  more  in 
any  one  year.  This  rule  contains  no 
Federal  mandates,  as  defined  by  title  n 
of  the  UMRA;  therefore,  this  rule  is  not 
subject  to  sections  202  and  205  of  the 
UMRA. 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and'local  governments. 
Therefore,  consultation  with  the  states 
is  not  required. 

Paperwork  Reduction  Act 

The,  amendments  to  7  CFR  part  770 
contained  in  this  proposed  rule  require 
no  revisions  to  the  information 
collection  requirements  that  were 
previously  approved  by  OMB  and 
assigned  OMB  control  number  056O7 
0198  under  the  provisions  of  44  U.S.C. 
chapter  35,  nor  do  they  significantly 
affect  the  aggregate  information 
collection  burden  of  the  Agency. 
Removing  the  requirement  for  an 
appraisal  and  replacing  it  with  a  market 
value  rent  study  report,  which  is  much 
smaller  in  scope,  reduces  the  amount  of 
information  provided  by  the  appraiser  at 
the  expense  of  the  borrower.  The 
number  of  estimated  annual 
respondents  and  the  time  binden  to 
provide  a  copy  of  the  report  is  the  same. 

Federal  Assistance  Program 

The  proposed  changes  affect  the 
following  program  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 


-V 
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10.421— Indian  Tribes  and  Tribal 
Corporation  Loans. 

Discussion  of  the  Proposed  Rule 

This  proposed  rule  revises  and 
clarifies  the  write-down  servicing 
policies  of  the  Farm  Service  Agency's 
Indian  Tribal  Land  Acquisition  Loan 
Program.  The  first  proposed  change  is  to 
clarify  "rental  value".  Applicants  and 
borrowers  have  misunderstood  this 
term.  Therefore,  a  definition  is  added  in 
the  proposed  rule  at  §  770.2(b).  A 
second  revision  changes  the  current 
appraisal  needed  to  apply  for  a  rental 
value  write-down.  An  appraisal 
provides  a  substantial  amount  of 
information  at  the  borrower's  expense 
that  is  not  necessary  for  calculating 
rental  value  write-downs.  The 
information  FSA  needs  can  be  provided 
by  a  rental  value  market  study  report 
prepared  by  a  certified  general 
appraiser.  "This  change  will  dramatically 
reduce  the  borrower's  costs.  Also,  since 
it  requires  less  work  for  the  appraiser, 
it  reduces  the  appraiser's  delay  in 
completing  the  report,  thus  reducing 
PSA's  processing  time. 

A  third  change  is  proposed  in  the 
eligibility  requirements  for  both  ITLAP 
land  value  and  rental  value  write- 
downs. The  eligibility  requirements 
currently  in  the  reamortization 
paragraph  at  §  770.10(a){l)  are  being 
proposed  for  the  write-down  sections  as 
well  in  §§  770.10(e)(3)(v)  and  (e)(4)(v). 
These  standards  would  require 
borrowers  to  submit  complete 
application  forms  and  establish  that  the 
delinquency  is  beyond  the  borrowers' 
control  which  cannot  be  brought  current 
within  one  year  and  borrowers  cannot 
meet  the  annual  loan  payments.  These 
eligibility  requirements  will  help  assure 
that  write-downs  will  be  provided  only 
to  those  financially  distressed  borrowers 
who  are  faced  with  circumstances 
outside  their  control.  Several  FSA  loan 
servicing  programs  contain  similar 
eligibility  requirements.  See  7  CFR 
1951.909(c). 

For  rental  value  write-downs,  the 
current  rule  at  §  770.10(e)(4)(iv) 
prevents  additional  write-downs  only 
when  the  specific  ITLAP  loan  has 
received  a  rental  value  write-down 
previously  and  the  specific  loan  has 
received  a  land  value  write-down 
within  the  last  5  years.  The  proposed 
rule  would  modify  this  paragraph  to 
preclude  an  additional  rental  value 
write-down  when  any  loan  has  ever 
received  a  rental  value  write-down  or 
any  loan  has  received  a  land  value 
write-down  within  the  last  5  years.  The 
proposed  revisions  will  limit  FSA's 
losses  when  it  provides  rental  value 
write-downs. 


Similarly,  the  proposed  rule  seeks  to 
add  an  additional  loan  eligibility 
requirement  to  §  770.3.  Since  write- 
downs are  the  consequence  of  a 
borrower's  seriously  deteriorating 
financial  condition,  the  proposed  rule 
adds  a  requirement  for  additional  ITLAP 
loan  eligibility  requiring  that  borrowers 
must  not  have  received  an  ITLAP  rental 
value  or  land  value  write-down  within 
the  last  five  years.  The  additional 
eligibility  requirement  will  enable  FSA 
to  make  more  creditworthy  loans  and 
decrease  the  possibility  of  further 
Agency  losses. 

The  proposed  rule  will  result  in  better 
service  and  substantial  monetary  and 
time  savings  for  borrowers  who  apply 
for  a  write-down  based  on  rental  value. 
In  addition,  it  will  increase  the 
protection  of  the  taxpayers  from 
potential  loss  and  reduce  the  agency 
official's  burden  in  administering  the 
servicing  of  the  Indian  Tribal  Land 
Acquisition  Program  Loans. 

List  of  Subjects  in  7  CFR  Part  770 

Agriculture,  Credit,  Indians,  Rural 
areas.  Loan  Programs. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  7  CFR  part  770  is 
proposed  to  be  amended  as  follows: 

PART  77&-tNDIAN  TRIBAL  LAND 
ACQUISITION  LOANS 

1.  The  authority  citation  for  part  770 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  25  U.S.C.  490. 

2.  Amend  §  770^2  by  adding  an 
abbreviation  in  paragraph  (a)  and  a 
definition  in  paragraph  (b)  to  read  as 
follows: 

§  770.2    Abbreviations  and  definitions. 

(a)  Abbreviations. 

***** 

USPAP:  Uniform  Standards  of 
Professional  Appraisal  Practice. 
.  (b)  Definitions. 

***** 

Rental  Value  is  the  potential  annual 
rental  income  of  a  parcel  of  real  estate 
as  determined  by  a  market  analysis  of 
annual  rental  incomes  of  like  real  estate 
in  the  subject  property  area.  . 
***** 

3.  Amend  §  770.3  by  adding 
paragraph  (h)  to  read  as  follows: 

§  770.3    Eligibility  requirements. 

***** 

(h)  Have  not  received  a  write-down  as 
provided  in  §  770.10(e)  within  the 
preceding  5  years. 

4.  Amend  §  770.10  by  adding 
paragraph  (e)(3)(v),  revising  paragraphs 
{e)(4)(iii)  and  (e)(4)(iv)  and  adding 
paragraph  (e)(4)(v)  to  read  as  follows: 


§770.10    Servicing. 

***** 

(e)  Debt  Write-down. 

***** 

(3)  Land  Value  Write-down. 

***** 

(v)  The  borrower  must  meet  the 
eligibility  requirements  of  paragraphs 
(a)(l)(ii),  or  (iii)  of  this  section. 

(4)  Rental  Value  Write-down. 

***** 

(iii)  The  borrower  provides  a  current 
market  value  rent  study  report  for  the 
land  for  the  preceding  5  years,  which 
,  identifies  the  average  rental  value.  The 
report  must  be  prepared  by  a  Certified 
General  Appraiser  and  meet  the 
requirements  of  USPAP. 

(iv)  The  borrower  has  not  previously 
received  a  write-down  under  this 
paragraph  on  any  loan  and  has  not  had 
a  loan  written  down  within  the  last  5 
years  under  paragraph  (e)(3)  of  this 
section. 

(v)  The  borrower  must  meet  the 
eligibility  requirements  of  paragraph  (a) 
(1)  (ii),  or  (iii)  of  this  section. 

Signed  in  Washington,  DC,  on  February  26, 
2003. 

James  R.  Little. 

Administrator.  Farm  Service  Agency. 
|FR  Doc.  03-6162  Filed  3-13-03;  8:45  am] 
BILUNG  COOE  3410-05-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1205 
[Doc.  No.  CN-03-002] 

Cotton  Board  Rules  and  Regulations: 
Adjusting  Supplemental  Assessment 
on  Imports,  (2003  Amendments) 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  amend 
the  Cotton  Board  Rules  and  Regulations 
by  lowering  the  value  assigned  to 
imported  cotton  for  the  purpose  pf 
calculating  supplemental  assessments 
collected  for  use  by  the  Cotton  Research 
and  Promotion  Program.  An  adjustment 
is  required  on  an  annual  basis  to  ensure 
that  the  assessments  collected  on 
imported  cotton  and  the  cotton  content 
of  imported  products  remain  similar  to 
those  paid  on  domestically  produced 
cotton. 

DATES:  Comments  must  be  received  on 
or  before  April  14,  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
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concerning  this  proposed  rule  to 
Whitney  Rick,  Chief,  Research  and 
Promotion  Staff.  Cotton  Program, 
Agricultiiral  Marketing  Service.  USDA, 
STOP  0224.  Washington,  DC  20250- 
0224.  Comments  shoiild  be  submitted  in 
triplicate.  Conunents  may  also  be 
submitted  electronically  to: 
cottoncomments@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  All 
comments  received  will  be  made 
available  for  public  inspection  aTCotton 
Program.  AMS,  USDA,  Room  2641-S, 
1400  Independence  Ave.,  SW.. 
Washington.  DC  20250  during  regular 
business  hours.  A  copy  of  this  notice 
may  be  found  at:  tvwiv.ains.usda.gov/ 
cotton/rulemaking.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Whitney  Rick.  Chief.  Research  and 
Promotion  Staff,  Cotton  Program,  AMS, 
USDA^TOP  0224,  1400  Independence 
Ave..  SW..  Washington.  DC  20250-0224, 
telephone  (202)  720-2259.  facsimile 
(202)  690-1718,  or  e-mail  at 
whitney.rick@usda.gov. 

SUPPLEMENTARY  INFORMATION: ' 
Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866  for  this 
action. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  proposed 
rule  would  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Cotton  Research  and  Promotion 
Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  12  of  the  Act.  any  person  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  plan,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law  and 
requesting  a  modification  of  the  order  or 
to  be  exempted  therefrom.  Such  person 
is  afforded  the  opportxmity  for  a  hearing 
on  the  petition.  After  the  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  District  Court 
of  the  United  States  in  any  district  in 
which  the  person  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling,  provided  a  complaint  is  filed 
within  20  days  from  the  date  of  the 
entry  of  ruling. 


Regulatory  Flexibility  Act 

Pitfsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order.  This  proposed  rule  would  affect 
importers  of  cotton  and  cotton- 
containing  products.  The  majority  of 
these  importers  are  small  businesses 
under  the  criteria  established  by  the 
Small  Business  Administration.  This 
proposed  rule  wotild  lower  the 
assessments  paid  by  the  importers 
under  the  Cotton  Research  and 
Promotion  Order.  Even  though  the 
assessment  would  be  lowered,  the 
decrease  is  small  and  will  not 
significantly  affect  small  businesses. 
The  current  assessment  on  imported 
cotton  is  $0.00862  per  kilogram  of 
imported  cotton.  The  proposed 
assessment  is  $0.008267,  a  decrease  of 
$0.000353  or  a  4.1  percent  decrease. 
From  January  through  December  2002 
approximately  $24  million  was 
collected.  Should  the  volume  of  cotton 
products  imported*into  the  U.S.  remain 
at  the  same  level  in  2003,  one  could 
expect  the  decreased  assessment  to 
generate  approximately  $23  million  or  a 
4.1  percent  decrease  from  2002. 

Paperwork  Reduction 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.)  the 
information  collection  requirements 
contained  in  the  regulation  to  be 
amended  have  been  previously 
approved  by  OMB  and  were  assigned 
control  number  0581-0093. 

Background 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
jCongress  imder  Subtitle  G  of  Title  XIX 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28, 
1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  The 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refund  of  assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 


producers  and  importers  voting  in  a 
referendum  held  July  17-26,  1991,  and 
the  amended  Order  was  published  in 
the  Federal  Register  on  December  10, 
1991,  (56  FR  64470).  A  proposed  rule 
implementing  the  amended  Order  was 
published  in  the  Federal  Register  on 
December  17.  1991,  (56  FR  65450). 
Implementing  rules  were  published  on 
July  1  and  2, 1992,  (57  FR  29181)  and 
(57  FR  29431),  respectively. 

This  proposed  rule  would  decrease 
the  value  assigned  to  imported  cotton  in 
the  Cotton  Board  Rules  and  Regulations 
(7  CFR  1205.510(b)(2)).  This  value  is 
used,to  calculate  supplemental 
assessments  on  imported  cotton  and  the 
cotton  content  of  imported  products. 
Supplemental  assessments  are  th^ 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced-or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  $1  per  226.8  kilograms  of 
cotton. 

Supplemental  assessments  are  levied 
at  a  rate  of  five-tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  has  adopted  the  practice  of 
assigning  the  calendar  year  weighted 
average  price  received  by  U.S.  farmers 
for  Upland  cotton  to  represent  the  value 
of  imported  cotton.  This  is  done  so  that 
the  assessment  on  domestically 
produced  cotton  and  the  assessment  on 
imported  cotton  and  the  cotton  content 
of  imported  products  remain  similar. 
The  source  for  the  average  price  statistic 
is  "Agricultural  Prices",  a  pubUcation  of 
the  National  Agriciiltural  Statistics 
Service  (NASS)  of  the  Department  of 
Agriculture.  Use  of  the  weighted  average 
price  figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton  in  the 
prior  calendar  year. 

The  current  value  of  imported  cotton 
as  published  in  the  Federal  Register  (67 
FR  36793)  on  May  28,  2002.  for  the 
purpose  of  calculating  supplemental 
assessments  on  imported  cotton  is 
$.8422  per  kilogreun.  This  number  was 
calculated  using  the  annual  weighted 
average  price  received  by  farmers  for 
Upland  cotton  during  the  calendar  year 
2001  which  was  $0,382  per  pound  and 
multiplying  by  the  conversion  factor 
2.2046.  Using  the  Average  Weighted 
Price  received  by  U.S.  farmers  for 
Upland  cotton  for  the  calendar  year 
2002.  which  is  $0.35  per  poimd.  the 
new  value  of  imported  cotton  is  $0.7716 
per  kilogram.  The  proposed  value  is 


12312 


Federal  Register /Vol.  68.  No.  50 /Friday.  March  14.  2003  /  Proposed  Rules 


$.0706  per  kilogram  less  than  the 
previous  value. 

An  example  of  the  complete 
assessment  formula  and  how  the  various 
Bgures  are  obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 

One  kilogram  equals  2.2046  poimds. 

One  pound  equals  0.453597 
kilograms. 

One  Dollar  Per  Bale  Assessment 
Converted  to  Kilograms 

"  A  500  pound  bale  equals  226.8  kg. 
(500  X  .453597). 

$1  per  bale  assessment  equals 
$0.002000  per  pound  (1/500)  or 
$0.004409  per  kg.  (1/226.8). 

Supplemental  Assessment  of  5/10  of 
One  Percent  of  the  Value  of  the  Cotton 
Converted  to  Kilograms. 

The  2002  calendar  year  weighted 
average  price  received  by  producers  for 
Upland  cotton  is  $0.35  per  pound  or 
$0.7716  per  kg.  (0.35  x  2.2046). 

Fi<re  tenths  of  one  percent  of  the 
average  price  in  kg.  equals  $0.003858 
per  kg.  (0.7716  x  .005). 

Total  Assessment 

The  total  assessment  per  kilogram  of 
raw  cotton  is  obtained  by  adding  the  $1 
per  bale  equivalent  assessnjent  of 
$0.004409  per  kg.  and  the  supplemental 
assessment  $0.003858  per  kg.  which 
equals  $0.008267  per  kg. 

The  current  assessment  on  imported 
cotton  is  $0.008620  per  kilogram  of 
imported  cotton.  The  proposed 
assessment  is  $0.008267,  a  decrease  of 
$0.000353  per  kilogram.  This  decrease 
reflects  the  decrease  in  the  Average 
Weighted  Price  of  Upland  Cotton 
received  by  U.S.  Feu-mers  during  the 
period  January  through  December  2002. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510(b)(3)  are  a 
result  of  such  a  calculation,  the  hgures 
in  this  table  have  been  revised.  These 
figures  indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment. 

A  thirty  day  comment  period  is 
provided  to  comment  on  the  changes  to 
the  Cotton  Board  Rules  and  Regulations 
proposed  herein.  This  period  is  deemed 
appropriate  because  this  proposal 
would  lower  the  assessments  paid  by 
importers  under  the  Cotton  Research 
and  Promotion  Order.  Accordingly,  the 
change  proposed  in  this  rule,  if  adopted, 
should  be  implemented  as  soon  as 
possible. 


List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research, 
Cotton,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  part  1205  is  proposed 
to  be  amended  as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118. 

2.  In  §  1205.510,  paragraph  (b)(2)  and 
the  table  in  paragraph  (b)(3)(ii)  are 
revised  to  read  as  follows: 

§  1 205.51 0    Levy  of  assessments. 

*        *         *         *         * 

(b)*  *  * 

(2)  The  12-month  average  of  monthly 
weighted  average  prices  received  by 
U.S.  farmers  will  be  calculated 
annually.  Such  weighted  average  will  be 
used  as  the  value  of  imported  cotton  for 
the  purpose  of  levying  the  supplemental 
assessment  on  imported  cotton  and  will 
be  expressed  in  kilograms.  The  value  of 
imported  cotton  for  the  purpose  of 
levying  this  supplemental  assessment  is 
$0.8267  per  kilogram. 

(3)*   *   * 

(ii)*  *  * 

JMPORT  Assessment  Table 
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Import  Assessment  Table— 
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HTS  No. 

Conv.  fact. 

Cents/kg. 

5201000500  .. 

0 

0.8267 

5201001200  .. 

0 

0.8267 

5201001400  .. 

0 

0.8267 

5201001800  .. 

0 

0.8267 

5201002200  .. 

'    0 

0.8267 

5201002400  .. 

0 

0.8267 

5201002800  .. 

0 

0.8267 

5201003400  .. 

0 

0.8267 

5201003800  .. 

0 

0.8267 

5204110000  .. 

0.9185 

5204200000  .. 

0.9185 

5205111000  .. 

0.9185 

5205112000.. 

0.9185 

5205121000  .. 

0.9185 

5205122000  .. 

0.9185 

5205131000  .. 

0.9185 

5205132000  .. 

0.9185 

5205141000  .. 

0.9185 

5205210020  .. 

0.9185 

5205210090  .. 

0.9185 

5205220020  .. 

0.9185 

5205220090  .. 

0.9185 

5205230020  .. 

0.9185 

5205230090  .. 

•  1  1  i  1 1 

0.9185 

5205240020  .. 

0.9185 

5205240090  .. 

0.9185 

5205310000  .. 

0.9185 

5205320000  .. 

0.9185 

5205330000  .. 

0.9185 

5205340000  .. 

0.9185 

HTS  No. 

Conv.  fact. 

Cents/kg. 

5205410020.. 

•    1.1111 

0.9185 

5205410090  .. 

0.9185 

5205420020  .. 

0.9185 

5205420090  .. 

0.9185 

5205440020  .. 

0.9185 

5205440090  .. 

1.1111 

0.9185 

5206120000  .. 

0.5556 

0.4593 

5206130000  .. 
5206140000  .. 

0.5556> 

0.4593 

0.5556 

0.4593 

5206220000  .. 

0.5556 

0.4593 

5206230000  .. 

0.5556 

0.4593 

5206240000  .. 

0.5556 

0.4593 

5206310000  .. 

0.5556 

0.4593 

5207100000  .. 

1.1111 

0.9185 

5207900000  .. 

0.5556 

0.4593 

5208112020.. 

1.1455 

0.9470 

5208112040  .. 

1.1455 

0.9470 

5208112090  .. 

1.1455 

0.9470 

5208114020  .. 

1.1455 

0.9470 

5208114060  .. 

1.1455 

^0.9470 
•X).9470 

5208114090  .. 

1.1455 

5208118090  .. 

1.1455 

0.9470 

5208124020  .. 

1.1455 

0.9470 

5208124040  .. 

1.1455 

0.9470 

5208124090  .. 

1.1455 

0.9470 

5208126020  .. 

1.1455 

0.9470 

5208126040  .. 

1.1455 

0.9470 

5208126060  .. 

1.1455 

0.9470 

5208126090  .. 

1.1455 

0.9470 

5208128020  .. 

1.1455 

0.9470 

5208128090  .. 

1.1455 

0.9470 

5208130000  .. 

1.1455 

0.9470 

5208192020  .. 

1.1455 

0.9470 

5208192090  .. 

1.1455 

0.9470 

5208194020  .. 

1.1455 

0.9470 

5208194090  .. 

1.1455 

0.9470 

5208196020  .. 

1.1455 

0.9470 

5208196090  .. 

1.1455 

0.9470 

5208224040  .. 

1.1455 

0.9470 

5208224090  .. 

1.1455 

0.9470 

5208226020  .. 

1.1455 

0.9470 

5208226060  .. 

1.1455 

0.9470 

5208228020  .. 

1.1455 

0.9470 

5208230000  .. 

1.1455 

0.9470 

520829^020  .. 

1.1455 

0.9470 

5208292090  .. 

1.1455 

0.9470 

5208294090 '.. 

1.1455 

0.9470 

5208296090  .. 

1.1455 

0.9470 

5208298020  .. 

1.1455 

0.9470 

5208312000  .. 

1.1455 

0.9470 

5208321000  .. 

1.1455 

0.9470 

5208323020  .. 

1.1455 

0.9470 

5208323040  .. 

1.1455 

0.9470 

5208323090  .. 

1.1455 

0.9470 

5208324020  .. 

1.1455 

0.9470 

5208324040  .. 

1.1455 

0.9470 

5208325020  .. 

1.1455 

0.9470 

5208330000  .. 

1.1455 

0.9470 

5208392020  .. 

1.1455 

0.9470 

5208392090  .. 

1.1455 

0.9470 

5208394090  .. 

1.1455 

0.9470 

5208396090  .. 

1.1455 

0.9470 

5208398020  .. 

1.1455 

0.9470 

5208412000  .. 

1.1455 

0.9470 

5208416000  .. 

1.1455 

0.9470 

5208418000  .. 

1.1455 

0.9470 

5208421000  .. 

1.1455 

0.9470 

5208423000  .. 

1.1455 

0.9470 

5208424000  .. 

1.1455 

0.9470 
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Import  Assessment  Table— 
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[Raw  Cotton  Fiber] 


Import  Assessment  Table 
Continued 

[Raw  Cotton  Fiber] 


HTS  No. 

Conv.  fact. 

Cents/kg. 

5208425000.. 

1.1455 

0.9470 

5208430000  .. 

1.1455 

0.9470 

5208492000*.. 

1.1455 

0.9470 

5208494020  .. 

1.1455 

0.9470 

5208494090  .. 

1.1455 

0.9470 

5208496010  .. 

1.1455 

0.9470 

5208496090  .. 

1.1455 

0.9470 

5208498090.. 

1.1455 

0.9470 

5208512000  .. 

1.1455 

0.9470 

5208516060  .. 

1.1455 

0.9470 

5208518090  .. 

1.1455 

•  0.9470 

5208523020  .. 

1.1455 

0.9470 

5208523045  .. 

'  1.1455 

0.9470 

5208523090  .. 

1.1455 

0.9470 

5208524020  .. 

1.1455 

0.9470 

5208524045  .. 

1.1455 

0.9470 

5208524065.. 

1.1455 

0.9470 

5208525020  .. 

1.1455 

0.9470 

5208530000.. 

1.1455 

0.9470 

5208592025  .. 

1.1455 

0.9470 

5208592095  .. 

1.1455 

0.9470 

5208594090  .. 

1.1455 

0.9470 

5208596090.. 

1.1455 

0.9470 

5209110020.. 

1.1455 

0.9470 

5209110035  .. 

1.1455 

0.9470 

5209110090  .. 

1.1455 

0.9470 

5209120020  .. 

1.1455 

0.9470 

5209120040  .. 

1.1455 

0.9470 

5209190020  .. 

1.1455 

0.9470 

5209190040.. 

1.1455 

0.9470 

5209190060  .. 

1.1455 

0.9470 

5209190090.. 

1.1455 

0.9470 

5209210090  .. 

1.1455 

0.9470 

5209220020  .. 

1.1455 

0.9470 

5209220040  .. 

1.1455 

0.9470 

5209290040  .. 

1.1455 

0.9470 

5209290090  .. 

1.1455 

0.9470 

5209313000.. 

1.1455 

0.9470 

5209316020  .. 

1.1455 

0.9470 

5209316035  .. 

1.1455 

0.9470 

5209316050  .. 

1.1455 

0.9470 

5209316090  .. 

1.1455 

0.9470 

5209320020.. 

1.1455 

0.9470 

5209320040  .. 

1.1455 

0.9470 

5209390020  .. 

1.1455 

0.9470 

5209390040  .. 

1.1455 

0.9470 

5209390060  . 

1.1455 

.  0.9470 

5209390080  .. 

1.1455 

0.9470 

5209390090  .. 

1.1455 

0.9470 

5209413000  .. 

1.1455 

0.9470 

5209416020  .. 

1.1455 

0.9470 

5209416040  .. 

1.1455 

0.9470 

5209420020  .. 

1.0309 

0.8522 

5209420040  .. 

1.0309 

0.8522 

5209430030  ., 

1.1455 

0.9470 

5209430050  .. 

1.1455 

0.9470 

5209490020.. 

1.1455 

0.9470 

5209490090  .. 

1.1455 

0.9470 

5209516035  .. 

1.1455 

0.9470 

5209516050  .. 

1.1455 

0.9470 

5209520020  .. 

1.1455 

0.9470 

5209590025  .. 

1.1455 

0.9470 

5209590040  .. 

1.1455 

0.9470 

5209590090  .. 

1.1455 

0.9470 

5210114020  .. 

0.6873 

0.5682 

5210114040  .. 

0.6873 

0.5682 

5210116020.. 

0.6873 

0.5682 

5210116040  .. 

0.6873 

0.5682 

5210116060  .. 

0.6873 

0.5682 

HTS  No. 

Conv.  fact. 

Cents/kg. 

5210118020  .. 

0.6873 

0.5682 

5210120000  .. 

0.6873 

0.5682 

5210192090  .. 

0.6873 

0.5682 

5210214040  .. 

0.6873 

0.5682 

5210216020  .. 

0.6873 

0.5682 

5210216060  .. 

0.6873 

0.5682 

5210218020  .. 

0.6873 

0.5682 

5210314020  .. 

0.6873 

0.5682 

5210314040  .. 

0.6873 

0.5682 

5210316020  .. 

0.6873 

0.5682 

5210318020  .. 

0.6873 

0.5682 

5210414000  .. 

0.6873 

0.5682 

5210416000  .. 

0.6873 

0.5682 

5210418000  .. 

0,6873 

0.5682 

5210498090  .. 

0.6873 

0.5682 

5210514040  .. 

0.6873 

0.5682 

5210516020  .. 

0.6873 

0.5682 

5210516040  .. 

0.6873 

0.5682 

5210516060  .. 

0.6873 

0.5682 

5211110090  .. 

0.6873 

0.5682 

5211120020.. 

0.6873 

0.5682 

5211190020.. 

0.6873 

0.5682 

5211190060  .. 

0.6873 

0.5682 

5211210025  .. 

0.6873 

0.5682 

5211210035  .. 

0.4165 

0.3443 

5211210050  .. 

0.6873 

0.5682 

5211290090  .. 

0.6873 

0.5682 

5211320020  .. 

0.6873 

0.5682 

5211390040  .. 

0.6873 

0.5682 

5211390060.. 

.  0.6873 

0.5682 

5211490020  .. 

0.6873 

0.5682 

5211490090  .. 

0.6873 

0.5682 

5211590025  .. 

0.6873 

0.5682 

5212146090  .. 

0.9164 

0.7576 

5212156020  .. 

0.9164 

0.7576 

5212216090  .. 

0.9164 

'  0.7576 

5509530030  .. 

0.5556 

0.4593 

5509530060.. 

0.5556 

0.4593 

5513110020  .. 

0.4009 

0.3314 

5513110040  .. 

0.4009 

0.3314 

5513110060  .. 

0.4009 

0.3314 

5513110090  .. 

0.4009 

0.3314 

5513120000  .. 

0.4009 

0.3314 

5513130020  .. 

0.4009 

0.3314 

5513210020  .. 

0.4009 

0.3314 

5513310000  .. 

0.4009 

0.3314 

5514120020  .. 

0.4009 

0.3314 

5516420060  .. 

0.4009 

0.3314 

5516910060  . 

0.4009 

0.3314 

5516930090  .. 

0.4009 

0.3314 

5601210010  .. 

1.1455 

0.9470 

5601210090  .. 

1.1455 

0.9470 

5601300000  .. 

T;1455 

0.9470 

5602109090  .. 

0.5727 

0.4735 

5602290000  .. 

1.1455 

0.9470 

5602906000  .. 

0.526 

0.4348 

5604900000  .. 

0.5556 

0.4593 

5607909000  .. 

0.8889 

0.7349 

5608901000  .. 

1.1111 

0.9185 

5608902300  .. 

1.1111 

0.9185 

5609001000  .. 

1  1111 

0.9185 

5609004000  .. 

0.5556 

0.4593 

5701104000  .. 

0.0556 

0.0460 

5701109000  .. 

0.1111 

0.0918 

5701901010  .. 

1.0444 

0.8634 

5702109020  .. 

1.1 

0.9094 

5702312000  .. 

0.0778 

0.0643 

5702411000  .. 

0.0722 

0.0597 

5702412000  .. 

0.0778 

0.0643 

HTS  No. 

Conv.  fact. 

Cents/kg. 

5702421000  .. 

0.0778 

0.0643 

5702913000  .. 

0.0889 

0.0735 

5702991010  .. 

1.1111 

0.9185 

5702991090  .. 

1.1111 

0.9185 

5703900000  .. 

0.4489 

0.3711 

5801210000  .. 

1.1455 

Q.9470 

5801230000  .. 

1.1455 

0.9470 

5801250010  .. 

1.1455 

0.9470 

5801250020  .. 

1.1455 

0.9470 

5801260020  .. 

1.1455 

■  0.9470 

5802190000  .. 

1.1455 

0.9470 

5802300030  .. 

0.5727 

0.4735 

5804291000  .. 

1.1455 

0.9470 

5806200010  .. 

0.3534 

02922 

5806200090  .. 

0.3534 

0.2922 

5806310000  .. 

1.1455 

0.9470 

5806400000  .. 

0.4296 

0.3552 

5808107000  .. 

0.5727 

0.4735 

5808900010  .. 

0.5727 

0.4735 

5811002000  .. 

1.1455 

0.9470 

6001106000  .. 

1.1455 

0.9470 

6001210000  .. 

0.8591 

0.7102 

6001220000  .. 

0.2864 

0.2368 

6001910010  .. 

0.8591 

0.7102 

6001910020  .. 

0.8591 

0.7102 

6001920020  .. 

0.2864 

0.2368 

6001920030.. 

0.2864 

0.2368 

6001920040  .. 

0.2864 

0.2368 

6003203000  .. 

0.8681 

0.7177 

6003306000.. 

0.2894 

0.2392 

6003406000  .. 

0.2894 

0.2392 

6005210000  .. 

0.8681 

0.7177 

6005220000  .. 

0.8681 

0.7177 

6005230000  .. 

0.8681 

0.7177 

6005240000  .. 

0.8681 

0.7177 

6005310010  .. 

0.2894 

0.2392 

6005320010  .. 

0.2894 

0.2392 

6005330010.. 

0.2894 

0.2392 

6005340010.. 

0.2894 

02392 

6005410010  .. 

0.2894 

02392 

6005420010  .. 

0.2894 

0.2392 

6005430010  .. 

0.2894 

0.2392 

6005440010  .. 

0.2894 

02392 

6005310080  .. 

0.2894 

0.2392 

6005320080  .. 

0.2894 

0.2392 

6005330080  .. 

0.2894 

02392 

6005340080  .. 

0.2894 

02392 

6005410080  .. 

0.2894 

02392 

6005420080  .. 

0.2894 

0.2392 

6005430080  .. 

0.2894 

02392 

6005440080  .. 

0.2894 

0.2392 

6006211000  .. 

1.1574 

0.9568 

6006221000  .. 

1.1574 

0.9568 

6006231000  .. 

1.1574 

0.9568 

6006241000  .. 

1.1574 

0.9568 

6006310040  .. 

0.1157 

0.0956 

6006320040  .. 

0.1157 

0.0956 

6006330040  .. 

0.1157 

0.0956 

6006340040.. 

0.1157 

0.Q956 

6006310080  .. 

0.1157 

0.0956 

6006320080  .. 

01157 

0.0956 

6006330080  .. 

0.1157 

0.0956 

6006340080  .. 

0.1157 

0.0956 

6006410085  .. 

0.1157 

0.0956 

6006420085  .. 

0.1157 

0.0956 

6006430085  .. 

0.1157 

0.0956 

6006440085  .. 

0.1157 

0.0956 

6101200010  .. 

1.0094 

0.8345 

6101200020  .. 

1.0094 

0.8345 
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Import  Assessment  Table— 

Import  Assessment  Table— 

Import  / 

ASSESSMENT  1 

Fable— 

Continued 

Continued 

Continued 

(Raw  Cotton  Fiber] 

[Raw  Ck)tton  Fiber] 

[Raw  Cotton  Fiber] 

HTS  No. 

Conv.  fact. 

Cents/kg. 

HTS  No. 

Conv.  fact. 

Cents/kg. 

HTS  No. 

Conv.  fact. 

Cents/kg. 

6102200010  .. 

1.0094 

0.8345 

6109100037  .. 

0.9956 

0.8231 

6201121000  .. 

0.948 

0.7837 

6102200020  .. 

1.0094 

08345 

6109100040  .. 

0.9956 

0.8231 

6201122010  .. 

0.8953 

0.7401 

6103421020  ,. 

0.8806 

0.7280 

6109100045  .. 

0.9956 

0.8231 

6201122050  .. 

0.6847 

0.5660 

6103421040  . 

0.8806 

0.7280 

6109100060  .. 

0.9956 

0.8231 

6201122060  .. 

0.6847 

0.5660 

6103421050  .. 

0.8806 

0.7280 

6109100065  .. 

0.9956 

0.8231 

6201134030.. 

0.2633 

0.2177 

6103421070  .. 

0.8806 

0.7280 

6109100070  .. 

0.9956 

0.8231 

6201921000  .. 

0.9267 

0.7661 

6103431520  .. 

0.2516 

0.2080 

6109901007  .. 

0.3111 

0.2572 

6201921500  .. 

1.1583 

0.9576 

6103431540  .. 

0.2516 

0.2080 

6109901009  .. 

0.3111 

0.2572 

6201922010  .. 

1.0296 

0.8512 

6103431550  .. 

0.2516 

0.2080 

6109901049  .. 

0.3111 

0.2572 

6201922021  .. 

1.2871 

1.0640 

6103431570  .. 

0.2516 

0.2080 

6109901050  .. 

0.3111 

.  0.2572 

6201922031  .. 

1.2871 

1.0640 

6104220040  .. 

0.9002 

0.7442 

6109901060  .. 

0.3111 

0.2572 

6201922041  .. 

1.2871 

1.0640 

6104220060  .. 

0.9002 

0.7442 

6109901065  .. 

0.3111 

0.2572 

6201922051  .. 

1.0296 

0.8512 

6104320000  .. 

0.9207 

0.7611 

6109901090  .. 

0.3111 

0.2572 

6201922061  .. 

1.0296 

0.8512 

6104420010  .. 

0.9002 

0.7442 

6110202005  .. 

1.1837 

0.9786 

6201931000  .. 

0.3089 

0.2554 

6104420020  .. 

0.9002 

0.7442 

6110202010  .. 

1.1837 

0.9786 

6201933511  .. 

0.2574 

0.2128 

6104520010  .. 

0.9312 

0.7698 

6110202015  .. 

1.1837 

0.9786 

6201933521  .. 

0.2574 

0.2128 

6104520020  .. 

•  0.9312 

0.7698 

6110202020  .. 

1.1837 

0.9786 

6201999060  .. 

0.2574 

0.2128 

6104622006  .. 

08806 

0.7280 

6110202025  .. 

1.1837 

0.9786 

6202121000  .. 

0.9372 

0.7748 

6104622011  .. 

0.8806 

0.7280 

6110202030  .. 

1.1837 

0.9786 

6202122010  .. 

1.1064 

0.9147 

6104622016  .. 

0.8806 

0.7280 

6110202035  .. 

1.1837 

0.9786 

6202122025  .. 

1.3017 

1 .0761 

6104622021  .. 

0.8806 

0.7280 

6110202040  .. 

1.1574 

0.9568 

6202122050  .. 

0.8461 

0.6995 

6104622026  .. 

0.8806 

0.7280 

6110202045  .. 

1.1574 

0.9568 

6202122060  .. 

0.8461 

0.6995 

6104622028  .. 

08806 

0.7280 

6110202065  .. 

1.1574 

0.9568 

6202134005  .. 

0.2664 

0.2202 

6104622030  .. 

0.8806 

07280 

6110202075  .. 

1.1574 

0.9568 

6202134020  .. 

0.333 

0.2753 

6104622060  .. 

08806 

0.7280 

6110909022  .. 

0.263 

0.2174 

6202921000.. 

1.0413 

0.8608 

6104632006  .. 

0.3774 

0.3120 

6110909024  .. 

0.263 

0.2174 

6202921500  .. 

1.0413 

0.8608 

6104632011  .. 

0.3774 

0.3120 

6110909030  .. 

0.3946 

0.3262 

6202922026  .. 

1.3017 

1.0761 

6104632026  .. 

0.3774 

0.3120 

6110909040  .. 

0.263 

0.2174 

6202922061  .. 

1.0413 

0.8608 

6104632028  .. 

0.3774 

0.3120 

6110909042  .. 

0.263 

0.2174 

6202922071  .. 

1.0413 

0.8608 

6104632030  .. 

■  0.3774 

0.3120 

6111201000  .. 

1.2581 

1.0401 

6202931000  .. 

0.3124 

0.2583 

6104632060  .. 

0.3774 

0.3120 

6111202000  .. 

1.2581 

1.0401 

6202935011  .. 

0.2603 

0.2152 

6104692030  .. 

0.3858 

0.3189 

6111203000  .. 

1.0064 

0.83?0 

6202935021  .. 

0.2603 

0.2152 

6105100010  .. 

0.985 

0.8143 

6111205000  .. 

1.0064 

0.8320 

6203122010  .. 

0.1302 

0.1076 

6105100020  .. 

0.985 

0.8143 

6111206010  .. 

1.0064 

0.8320 

6203221000  .. 

1.3017 

1 .0761 

6105100030  .. 

0.985 

0.8143 

6111206020  .. 

1.0064 

0.8320 

6203322010  .. 

1.2366 

1.0223 

6105202010  .. 

0.3078 

0.2545 

6111206030  .. 

1.0064 

0.8320 

6203322040  .. 

1.2366 

1 .0223 

6105202030  .. 

0.3078 

0.2545 

6111206040  .. 

1.0064 

o.a3?o 

6203332010  .. 

0.1302 

0.1076 

6106100010  .. 

0.985 

0.8143 

6111305020.. 

0.2516 

0.2080 

6203392010  .. 

1.1715 

0.9685 

6106100020  .. 

0.985 

0.8143 

6111305040  .. 

0.2516 

0.2080 

6203399060  .. 

0.2603 

0.2152 

6106100030  .. 

0.985 

0.8143 

6112110050  .. 

.  0.7548 

0.6240 

6203422010  .. 

0.9961 

.   0.8235 

6106202010  .. 

0.3078 

0.2545 

6112120010  .. 

0.2516 

0.2080 

6203422025  .. 

0.9961 

0.8235 

6106202030  .. 

0.3078 

0.2545 

6112120030  .. 

0.2516 

0.2080 

6203422050  .. 

0.9961 

0.8235 

6107110010  .. 

1.132? 

0.9360 

6112120040  .. 

0.2516 

.   0.2080 

6203422090  .. 

0.9961 

0.8235 

6107110020  . 

1.1322 

0.9360 

6112120050  .. 

0.2S16 

0.2080 

6203424005  .. 

1.2451 

10293 

6107120010  .. 

05032 

0.4160 

6112120060  .. 

0.2516 

0.2080 

6203424010  .. 

1.2451 

10293 

6107210010  .. 

0.8806 

0.7280 

6112390010.. 

1.1322 

0.9360 

6203424015  .. 

0.9961 

0.8235 

6107220015  .. 

03774 

0.3120 

6112490010  .. 

0.9435 

0.7800 

6203424020  .. 

1.2451 

1.0293 

6107220025  .. 

0.3774 

0.3120 

6114200005  .. 

0.9002 

0.7442 

6203424025  .. 

1.2451 

1.0293 

6107910040  .. 

1.2581 

1.0401 

6114200010  .. 

0.9002 

0.7442 

6203424030  .. 

1.2451 

1.0293 

6108210010  .. 

1.2445 

1.0288 

6114200015  .. 

0.9002 

0.7442 

6203424035  .. 

1.2451 

1.0293 

6108210020  .. 

1.2445 

1.0288 

6114200020  .. 

1.286 

1.0631 

6203424040  .. 

0.9961 

0.8235 

6108310010  .. 

1.1201 

0.9260 

6114200040  .. 

0.9002 

0.7442 

6203424045  .. 

0.9961 

0.8235 

6108310020  .. 

1.1201 

0.9260 

6114200046  .. 

0.9002 

0.7442 

6203424050  .. 

0.9238 

0.7637 

6108320010  .. 

0.2489 

0.2058 

6114200052  .. 

0.9002 

0.7442 

6203424055  .. 

0.9238 

0.7637 

6108320015  .. 

0.2489 

0.2058 

6114200060  .. 

0.9002 

0.7442 

6203424060  .. 

0.9238 

0.7637 

6108320025  .. 

0.2489 

0.2058 

6114301010  .. 

0.2572 

0.2126 

6203431500  .. 

0.1245 

0.1029 

6108910005  .. 

1.2445 

1.0288 

6114301020  .. 

^     0.2572 

0.2126 

6203434010  .. 

0.1232 

0.1018 

6108910015  .. 

1.2445 

1.0288 

6114303030  .. 

0.2572 

0.2126 

6203434020  .. 

0.1232 

0.1018 

6108910025  .. 

1.2445 

1.0288 

6115198010  .. 

1.0417 

0.8612 

6203434030  .. 

0.1232 

0.1018 

6108910030  .. 

1.2445 

1.0288 

6115929000  .. 

1.0417 

0.8612 

6203434040  .. 

0.1232 

0.1018 

6108920030  .. 

0.2489 

0.2058 

6115936020  .. 

0.2315 

0.1914 

6203498045  .. 

0.249 

0.2058 

6109100005  .. 

0.9956 

0.8231 

6116101300  .. 

^  0.3655 

0.3022 

6204132010  .. 

0.1302 

0.1076 

6109100007  .. 

0.9956 

0.8231 

6116101720.. 

o.as?8 

0.7050 

6204192000  .. 

0.1302 

0.1076 

6109100009  .. 

0.9956 

0.8231 

6116926420  .. 

1.0965 

0.9065 

6204198090  .. 

0.2603 

0.2152 

6109100012  .. 

0.9956 

0.8231 

6116926430  .. 

1.2183 

1.0072 

6204221000  .. 

1.3017 

1.0761 

6109100014  .. 

09956 

0.8231 

6116926440  .. 

1.0965 

0.9065 

6204223030  .. 

1.0413 

0.8608 

6109100018  .. 

0.9956 

0.8231 

6116928800  .. 

1.0965 

0.9065 

6204223040.. 

1.0413 

0.8606 

6109100023  .. 

0.9956 

0.8231 

6117809510  .. 

0.9747 

0.8058 

6204223050  .. 

1.0413 

0.8608 

6109100027  .. 

0.9956 

0.8231 

6117809540.. 

0.3655 

0.3022 

6204223060.. 

1.0413 

0.8608 
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Import  Assessment  Table— 

Continued 

Continued 

[Raw  Cotton  Fiber) 

[Raw  Cotton  Fiber) 

HTS  No. 

Conv.  fact. 

Cents/kg. 

HTS  No. 

Conv.  fact. 

Cents/kg. 

6204223065  .. 

1.0413 

0.8608 

6207199010  .. 

0.3617 

0.2990 

6204292040  .. 

0.3254 

0.2690 

6207210030  .. 

1.1085 

0.9164 

6204322010  .. 

1.2366 

1.0223 

6207220000  .. 

•  0.3695 

0.3055 

6204322030  .. 

1.0413 

0.8608 

6207911000  .. 

1.1455 

0.9470 

6204322040  .. 

1.0413 

0.8608 

6207913010  .. 

1.1455 

0.9470 

6204423010  .. 

1.2728 

1.0522 

6207913020  .. 

1.1455 

0.9470 

6204423030  .. 

0.9546 

0.7892 

6208210010  .. 

1.0583 

0.8749 

6204423040  .. 

0.9546 

0.7892 

6208210020  .. 

1.0583 

0.8749 

6204423050  .. 

0.9546 

0.7892 

6208220000  .. 

0.1245 

0.1029 

6204423060  .. 

0.9546 

0.7892 

6208911010.. 

1.1455 

0.9470 

6204522010  .. 

1.2654 

1.0461 

6208911020  .. 

1.1455 

0.9470 

6204522030  .. 

1.2654 

1.0461 

6208913010  .. 

1.1455 

0.9470 

6204522040  .. 

1.2654 

1.0461 

6209201000  .. 

1.1577 

0.9571 

6204522070  .. 

1.0656 

0.8809 

6209203000  .. 

0.9749 

0.8059 

6204522080  .. 

1.0656 

0.8809 

6209205030  .. 

0.9749 

0.8059 

6204533010  .. 

0.2664 

0.2202 

6209205035  .. 

0.9749 

0.8059 

6204594060  .. 

0.2664 

0.2202 

6209205040  .. 

1.2186 

1.0074 

6204622010  .. 

0.9961 

0.8235 

6209205045  .. 

0.9749 

0.8059 

6204622025  .. 

0.9961 

0.8235 

6209205050  .. 

0.9749 

0.8059 

6204622050  .. 

0.9961 

0.8235 

6209303020  .. 

0.2463 

0.2036 

6204624005  .. 

1.2451 

1.0293 

6209303040  .. 

0.2463 

0.2036 

6204624010  .. 

1.2451 

1 .0293 

6210109010  .. 

0.2291 

0.1894 

6204624020  .. 

0.9961 

0.8235 

6210403000  .. 

0.0391 

0.0323 

6204624025  .. 

1.2451 

1.0293 

6210405020  .. 

0.4556 

0.3766 

6204624030  .. 

1.2451 

1.0293 

6211111010  .. 

0.1273 

0.1052 

6204624035  .. 

1.2451 

1.0293 

6211111020  .. 

0.1273 

0.1052 

6204624040  .. 

1.2451 

1.0293 

6211118010  .. 

1.1455 

0.9470 

6204624045  .. 

0.9961 

0.8235 

6211118020  .. 

1.1455 

0.9470 

6204624050  .. 

0.9961 

0.8235 

6211320007  .. 

0.8461 

0.6995 

6204624055  .. 

0.9854 

0.8146 

6211320010  .. 

1.0413 

0.8608 

6204624060  .. 

0.9854 

0.8146 

6211320015  .. 

1.0413 

0.8608 

6204624065  .. 

0.9854 

0.814(B 

6211320030  .. 

0.9763 

0.8071 

6204633510  .. 

0.2546 

0.2105 

6211320060  .. 

0.9763 

0.8071 

6204633530  .. 

0.2546 

0.2105 

6211320070  .. 

0.9763 

0.8071 

6204633532  .. 

0.2437 

0.2015 

6211330010  .. 

0.3254 

0.2690 

6204633540  .. 

0.2437 

0.2015 

6211330030  .. 

0.3905 

0.3228 

6204692510  .. 

0.249 

0.2058 

6211330035  .. 

0.3905 

0.3228 

6204692540  .. 

0.2437 

0.2015 

6211330040  .. 

0.3905 

0.3228 

6204699044  .. 

0.249 

0.2058 

6211420010  .. 

1.0413 

0.8608 

6204699046  .. 

0.249 

0.2058 

6211420020  .. 

1.0413 

0.8608 

6204699050  .. 

0.249 

0.2058 

6211420025  .. 

1.1715 

0.9685 

6205202015  .. 

0.9961 

0.8235 

6211420060  .. 

1.0413 

0.8608 

6205202020  .. 

0.9961 

0.8235 

6211420070  .. 

1.1715 

0.9685 

6205202025  .. 

0.9961 

0.8235 

6211430010  .. 

0.2603 

0.2152 

6205202030  .. 

0.9961 

0.8235 

6211430030  .. 

0.2603 

0.2152 

6205202035  .. 

1.1206 

0.9264 

6211430040  .. 

0.2603 

0.2152 

6205202046  .. 

0.9961 

0.8235 

6211430050  .. 

0.2603 

0.2152 

6205202050  .. 

0.9961 

0.8235 

6211430060  .. 

0.2603 

0.2152 

6205202060  .. 

0.9961 

0.8235 

6211430066  .. 

0.2603 

0.2152 

6205202065  .. 

0.9961 

0.8235 

6212105020  .. 

0.2412 

0.1994 

6205202070  .. 

0.9961 

0.8235 

6212109010  .. 

0.9646 

0.7974 

6205202075  .. 

0.9961 

0.8235 

6212109020  .. 

0.2412 

0.1994 

6205302010  .. 

0.3113 

0.2574 

6212200020  .. 

0.3014 

0.2492 

6205302030  .. 

0.3113 

0.2574 

6212900030  .. 

0.1929 

0.1595 

6205302040  .. 

0.3113 

0.2574 

6213201000  .. 

1.1809 

0.9763 

6205302050  .. 

0.3113 

0.2574 

6213202000  .. 

1.0628 

0.8786 

6505302070  .. 

0.3113 

0.2574 

6213901000  .. 

0.4724 

0:3905 

6205302080  .. 

0.3113 

0.2574 

6214900010  .. 

0.9043 

0.7476 

6206100040  .. 

0.1245 

0.1029 

6216000800  .. 

0.2351 

0.1944 

6206303010  .. 

0.9961 

0.8235 

6216001720  .. 

0£752 

0.5582 

6206303020  .. 

0.9961 

0.8235 

6216003800  .. 

1.2058 

0.9968 

6206303030  .. 

0.9961 

0.8235 

6216004100  .. 

1.2058 

0.9968 

6206303040  .. 

0.9961 

0.8235 

6217109510  .. 

1.0182 

0.8417 

6206303050  .. 

0.9961 

0.8235 

6217109530  .. 

0.2546 

0.2105 

6206303060.. 

0.9961 

0.8235 

6301300010  .. 

0.8766 

0.7247 

6206403010.. 

•  0.3113 

0.2574 

6301300020.. 

0.8766 

0.7247 

6206403030  .. 

0.3113 

0.2574 

6302100005  .. 

1.1689 

0.9663 

6206900040.. 

0.249 

0.2058 

6302100008  .. 

1.1689 

0.9663 

6207110000.. 

I.OfWi? 

0.8971 

6302100015  .. 

1.1689 

0.9663 

Import  Assessment  Table- 
Continued 
[Raw  Cotton  Fiber] 


HTS  No. 

Conv.  fact. 

Cents/kg. 

6302215010  .. 

0.8182 

0.6764 

6302215020  .. 

0.8182 

0.6764 

6302217010  .. 

1.1689 

0.9663 

6302217020  .. 

1.1689 

0.9663 

6302217050  .. 

1.1689 

0.9663 

6302219010  .. 

0.8182 

0.6764 

6302219020  .. 

0.8182 

0.6764 

6302219050  .. 

0.8182 

0.6764 

6302222010  .. 

0.4091 

0.3382 

6302222020  .. 

0.4091 

0.3382 

6302313010  .. 

0.8182 

06764 

6302313050  .. 

1.1689 

0.9663 

6302315050  .. 

0.8182 

0.6764 

6302317010  .. 

1  1689 

0.9663 

6302317020  .. 

1.1689 

0.9663 

6302317040  .. 

1.1689 

0.9663 

6302317050  .. 

1.1689 

0.9663 

6302319010  .. 

0.8182 

0.6764 

6302319040  .. 

0.8182 

0.6764 

6302319050  .. 

0.8182 

0.6764 

6302322020  .. . 

0.4091 

0.3382 

6302322040  .. 

0.4091 

0.3382 

6302402010  .. 

0.9935 

0.8213 

6302511000  .. 

0.5844 

0.4831 

6302512000  .. 

0.8766 

0.7247 

6302513000  .. 

0.5844 

0.4831 

6302514000  .. 

0.8132 

0.6764 

6302600010  .. 

1.1689 

0.9663 

6302600020  .. 

1.052 

0.8697 

6302600030  .. 

1.052 

0.8697 

6302910005  .. 

1.052 

0.8697 

6302910015  .. 

1.1689 

0.9663 

6302910025  .. 

1.052 

0.8697 

6302910035  .. 

1.052 

0.8697 

6302910045  .. 

1.052 

0.8697 

6302910050  .. 

1.052 

0.8697 

6302910060  .. 

1.052 

0.8697 

6303110000  .. 

0.9448 

0.7811 

6303910010  .. 

06429 

0.5315 

6303910020  .. 

0.6429 

0.5315 

6304111000  .. 

1.0629 

0.8787 

6304190500  .. 

1.052 

0.8697 

6304191000  .. 

1.1689 

0.9663 

6304191500  .. 

0.4091 

0.3382 

6304192000  .. 

0.4091 

0.3382 

6304910020  .. 

0.9351 

0.7730 

6304920000  „ 

0.9351 

0.7730 

6505901540  .. 

0.181 

0.1496 

6505902060  .. 

0.9935 

0.8213 

6505902545  .. 

0.5844 

0.4831 

Dated:  March  11.  2003. 
Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 

Service. 

[PR  Doc.  03-6164  Fjled  3-13-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-1146] 

Bank  Holding  Companies  and  Change 
In  Bank  Control 

AGENCY:  Board  of  Governors  of  the 
Federal  Re.serve  System. 

ACTION:  Proposed  rule  with  request  for 
public  comments. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  proposing  an 
amendment  to  Regulation  Y  that  would 
permit  bank  holding  companies  to  take 
and  make  delivery  of  title  to 
commodities  underlying  derivative 
contracts  on  an  instantaneous,  pass- 
through  basis. 

DATES:  Commejits  on  the  proposed  rule 
must  be  received  not  latdr  than  April  14, 
2003. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1146.  and  should  be 
mailed  to  Ms.  Jennifer  ).  Johnson. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551,  or  mailed  electronically  to 
regs.  comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  between  8:45  a.m. 
and  5:15  p.m.  to  the  Board's  mail 
facility  in  the  West  Courtyard  of  the 
Eccles  Building,  located  on  21st  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500  of 
the  Martin  Building  between  9  a.m.  and 
5  p.m.  on  weekdays  pursuant  to 
§  261.12,  except  as  provided  in  §261.14, 
of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.12  and  261.14. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583).  Mark  E.  Van 
Der  Weide.  Counsel  (202/452-2263),  or 
Andrew  S.  Baer,  Counsel  (202/452- 
2246),  Legal  Division.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  202/263-4869. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Board's  Regulation  Y  currently 
authorizes  bank  holding  companies 
("BHCs")  to  engage  as  principal  in 
forward  contracts,  options,  futures, 
options  on  futures,  swaps,  and  similar 
contracts,  whether  traded  on  exchanges 
or  not,  based  on  a  rate,  price,  financial 
asset,  nonBnancial  asset,  or  group  of 
assets  (other  than  a  bank-ineligible 
security)  ("Commodity  Contracts").  A 
BHCs  authority  to  enter  into 


Commodity  Contracts  is  subject  to 
certain  restrictions  that  are  designed  to 
limit  the  BHCs  activity  to  trading  and 
investing  in  financial  instruments  rather 
than  dealing  directly  in  commodities.  In 
particular.  Regulation  Y  provides  that  a 
BHC  may  enter  into  a  Commodity 
Contract  only  if  (i)  the  commodity 
underlying  the  contract  is  eligible  for 
investment  by  a  state  member  bank;  or 
(ii)  the  contract  requires  cash 
settlement:  or  (iii)  the  contract  allows 
for  assignment,  termination,  or  offset 
prior  to  delivery  or  expiration  (the 
"Contractual  Offset  Requirement"),  and 
the  BHC  makes  every  reasonable  effort 
to  avoid  taking  or  making  delivery  of  the 
underlying  commodity  (the  "Delivery 
Avoidance  Requirement").^ 

The  effect  of  these  restrictions  is  to 
allow  a  BHC  to  engage  as  principal  in 
derivative  contracts  involving  any  type 
of  commodity  (other  than  bank- 
ineligible  securities)  but  to  limit  the 
authority  of  a  BHC  to  physically  settle 
derivative  contracts.  Under  these 
restrictions,  a  BHC  may  take  or  make 
delivery  on  derivative  contracts  based 
on  commodities  that  a  state  member 
bank  is  permitted  to  own.^  For  all  other 
types  of  physically  settled  commodity 
derivatives, '  a  BHC  must  make 
reasonable  efforts  to  avoid  delivery,  and 
the  contract  must  have  assignment, 
termination,  or  offset  provisions. 

The  Bank  Holding  Company  Act 
("BHC  Act"),  as  amended  by  the 
Gramm-Leach-Bliley  Act  (Pub.  L.  No. 
106-102. 113  Stat.  1338  (1999))  ("GLB 
Act"),  permits  a  BHC  to  engage  in 
activities  that  the  Board  had  determined 
were  closely  related  to  banking,  by 
regulation  or  order,  prior  to  November 
12, 1999.  A  BHC  must  conduct  these 
activities  in  accordance  with  the  terms 
and  conditions  contained  in  such 
regulations  and  orders,  unless  modified 
by  the  Board. 

Citigroup  Inc.,  New  York,  New  York 
("Citigroup"),  and  UBS  AG,  Zurich, 
Switzerland  ("UBS"),  have  asked  the 
Board  to  modify  the  restrictions  in 
Regulation  Y  to  allow  BHCs  to  enter  into 
derivative  contracts  that  typically  result 
in  taking  and  making  delivery  of  title  to, 
but  not  physical  possession  of, 
commodities  on  an  instantaneous,  pass- 
through  basis  (regardless  of  whether  the 


•  12  CFR  225.28(b)(8)(ii)(B). 

^  State  member  banks  may  own,  for  example, 
investment  grade  corporate  debt  securities,  U.S. 
government  and  municipal  securities,  foreign 
exchange,  and  certain  precious  metals. 

'These  would  include  derivative  contracts  based 
on,  for  example,  energyrelated  commodities  and 
agricultural  commodities. 


contracts  contain  specific  assignment, 
termination,  or  offset  provisions)." 
In  response  to  these  requests,  the 
Board  has  determined  to  seek  public 
comment  on  the  proposed  rule 
described  below. 

Proposed  Rule 

As  noted,  Citigroup  and  UBS  have 
urged  the  Board  to  permit  BHCs  to  enter 
into  Commodity  Contracts  that  are 
settled  by  the  BHC  receiving  and 
transferring  title  to  the  underlying 
commodity  instantaneously,  by 
operation  of  contract,  and  without 
taking  physical  possession  of  the 
commodity.  Citigroup  and  UBS  also 
have  urged  the  Board  to  remove  its 
regulatory  requirement  that  BHCs  only 
enter  into  Commodity  Contracts  that 
require  cash  settlement  or  specifically 
provide  for  assignment,  termination,  or 
offset  prior  to  delivery. 

These  requests  arise  in  large  part 
because,  in  certain  over-the-counter 
forward  markets  (U.S.  energy  markets, 
for  example),  the  physically  settled 
derivative  contracts  traded  by  market 
participants  do  not  specifically  provide 
for  assignment,  termination,  or  offset 
prior  to  delivery  and,  thus,  do  not 
conform  to  the  Contractual  Offset 
Requirement  of  Regulation  Y.  Moreover, 
participants  in  these  markets  generally 
settle  the  derivative  contracts  by 
temporarily  taking  and  making  delivery 
of  title  to  the  underlying  commodities 
and,  thus,  do  not  comply  with  the 
Delivery  Avoidance  Requirement  of 
Regulation  Y. 

Financial  intermediary  participants  in 
these  markets  generally  enter  into  back- 
to-back  derivative  contracts  with  third 
parties  that  effectively  offset  each  other. 
That  is,  financial  intermediaries  in  these 
markets  that  enter  into  a  contract  to  buy, 
for  example,  a  certain  number  of  barrels 
of  oil  from  a  certain  counterparty  in  a 
certain  future  month  generally  also  will 
enter  into  another  contract,  prior  to  the 
expiration  of  the  original  contract,  to 
sell  the  same  number  of  barrels  of  oil  to 
another  counterparty  in  the  same  future 
month  on  substantially  identical 
delivery  terms.  These  market  practices 
typically  result  in  the  creation  of  a  chain 
of  contractual  relationships  that  begins 
with  a  commodity  producer,  passes 
through  a  number  of  intermediaries  who 
have  entered  into  matched  contracts 
both  to  buy  and  sell  the  same 
commodity  at  the  same  future  time,  and 


*  Citigroup  and  UBS  also  have  asked  the  Board  to 
allow  financial  holding  companies  to  take  and  make 
physical  delivery  of  a  limited«mount  of 
commodities  as  an  activity  that  is  incidental  or 
complementary  to  engaging  as  principal  in  BHC- 
permissible  Commodity  Contracts.  The  Board 
continues  to  review  these  broader  requests. 
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ends  with  a  purchaser  that  intends  to 
take  physical  delivery  of  the 
conunodity.  On  the  matiirity  date  of  the 
derivative  contracts,  the  producer  will 
be  responsible  for  making  physical 
delivery  and  the  ultimate  buyer  will  be 
responsible  for  accepting  physical 
delivery,  while  each  intermediate 
participant  in  the  chain  will  be  deemed, 
by  operation  of  contract,  to  have 
instantaneously  received  and 
transferred  legal  title  to  the  commodity. 

The  Board  adopted  the  restrictions  in 
Regidation  Y  on  the  types  of  Commodity 
Contracts  that  a  BHC  may  enter  into  as 
principal  to  reduce  the  potential  that 
BHCs  would  become  involved  in  and 
bear  the  risks  of  physical  possession, 
transport,  storage,  delivery,  and  sale  of 
bank-ineligible  commodities.  The 
restrictions  ensure  that  the  commodity 
derivatives  business  of  a  BHC  is  largely 
limited  to  acting  as  a  financial 
intermediary  that  facilitates  transactions 
for  customers  who  use  or  produce 
commodities  or  are  otherwise  exposed 
to  commodity  price  risk  as  part  of  their 
regular  business. 

Citigroup  and  UBS  contend  that  a 
BHC  that  takes  title  to  a  commodity  on 
an  instantaneous,  pass-through  basis 
takes  no  risk  that  is  greater  than  or 
different  in  kind  from  the  risk  that  it  has 
as  a  holder  of  a  commodity  derivative 
contract  that  meets  the  current 
requirements  of  Regulation  Y. 
Instantaneous  receipt  and  transfer  of 
title  to  (but  not  physical  possession  of) 
commodities  does  not  appear  to  involve 
the  usual  activities  relating  to,  or  risks 
attendant  on,  commodity  ownership. 
Instead,  such  transactions  involve  the 
routine  operations  functions  of  passing 
notices,  documents,  and  payments — 
functions  that  BHCs  regularly  perform 
in  their  role  as  financial  intermediaries 
in  other  markets.  Moreover,  although 
BHCs  that  receive  and  transfer  title  to 
commodities  on  an  instantaneous,  pass- 
through  basis  face  default  risks,  they  are 
not  significantly  different  than  the 
default  risks  associated  with  cash- 
settled  derivative  contracts  or  derivative 
contracts  that  include  the  assignment, 
termination,  or  offset  provisions 
required  by  Regulation  Y. 

In  this  light,  the  Board  proposes  to 
modify  Regulation  Y  by  changing  the 
Delivery  Avoidance  Requirement  to 
allow  BHCs  to  take  or  make  delivery  of 
title  to  conunodities  underlying 
commodity  derivative  transactions  on 
an  instantaneous,  pass-through  basis. 

In  addition,  the  Board  proposes  to 
"modify  Regulation  Y  by  changing  the 
Contractual  Offset  Requirement  to 
permit  BHCs  to  participate  in  physically 
settled  derivative  markets  where  the 
standard  industry  doamientation  does 


not  allow  for  assignment,  termination, 
or  offset.  In  particular,  the  proposal 
would  allow  BHCs  to  enter  into 
Commodity  Contracts  that  do  not 
require  cash  settlement  or  specifically 
provide  for  assignment,  termination,  or 
offset  prior  to  delivery  so  long  as  the 
contracts  involve  commodities  for 
which  futiires  contracts  have  been 
approved  for  trading  on  a  U.S.  futures 
exchange  by  the  Commodity  Futures 
Trading  Commission  ("CFTC")  (and  the 
BHC  complies  with  the  revised  Delivery 
Avoidance  Requirement).  Limiting  this 
relief  from  the  Contractual  Offset 
Requirement  to  derivative  contracts 
based  on  commodities  approved  for 
exchange  trading  (which  are  more  likely 
to  have  reasonably  liquid  markets)  is 
intended  to  provide  some  assurance  that 
a  BHCs  reasonable  efforts  to  avoid 
delivery  would  be  successful.  This 
requirement  would,  therefore,  serve  the 
same  purpose  as  the  current  Contractual 
Offset  Requirement,  which  facilitates 
the  financial  settlement  of  Commodity 
Contracts  by  requiring  BHCs  to  have 
contractual  rights  to  avoid  taking  or 
making  delivery  of  the  imderlying 
commodities. 

The  proposed  modifications  of  the 
derivatives  provisions  in  R^ulation  Y 
would  apply  to  all  BHCs.  Although  the 
GLB  Act  prohibited  the  Board  from 
adding  to  the  list  of  activities 
permissible  for  all  BHCs  after  November 
11, 1999,  the  Act  preserved  the  Board's 
authority  to  modify  the  terms  and 
conditions  that  applied  to  such 
activities  before  that  date.^  The  Board 
had  authorized  BHCs  to  engage  as 
principal  in  commodity  derivative 
transactions  prior  to  November  11, 
1999.  The  proposed  rule  would 
represent  a  relaxation  of  the  current 
limitations  that  apply  to  a  BHCs 
commodity  derivative  activities  under 
Regulation  Y  and  would  not  create  a 
new  permissible  activity  for  BHCs. 

The  Board  invites  comment  on  all 
aspects  of  the  proposed  rule  and 
particularly  seeks  comment  on  whether 
the  proposed  modifications  to 
Regulation  Y  would  expand  the  ability 
of  BHCs  to  participate  in  commodity 
derivative  markets  without  exposing 
them  to  significant  additional  risks. 

Plain  Language 

Section  722  of  the  GLB  Act  requires 
the  Board  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  In  light  of  this 
reqturement,  the  Board  has  sought  to 
present  the  proposed  rule  in  a  simple 
and  straightforward  maimer.  The  Board 
invites  comment  on  whether  the  Board 


5See  12  U.S.C.  1843(c)(8). 


could  take  additional  steps  to  make  the 
proposed  rule  easier  to  understand. 

Regulatory  Flexibility  Act 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)),  the  Board  must  publish  an 
initial  regulatory  flexibility  analysis 
with  this  proposed  rule.  The  proposed 
rule.'if  adopted,  would  expand  the 
scope  of  permissible  commodity 
derivatives  activities  for  a  bank  holding 
company.  A  description  of  the  reasons 
for  the  Board's  decision  to  issue  the 
proposed  rule  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule  are  contained  in  the 
supplementary  material  provided  above. 

The  proposed  rule  would  apply  to 
bank  holding  companies  regardless  of 
their  size  and  should  enhance  the 
ability  of  all  bank  holding  companies, 
including  small  ones,  to  compete  with 
other  providers  of  financial  servicies  in 
the  United  States  and  to  respond  to 
changes  in  the  marketplace  in  which 
banking  organizations  compete.  The 
Board  specifically  seeks  comment  on 
the  Likely  burden  the  proposed  rule 
would  have  on  bank  holding  companies, 
especially  small  bank  holding 
companies. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
has  reviewed  the  proposed  rule  under 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
proposed  rule  contains  no  collections  of 
information  pursuant  to  the  Paperwork 
Reduction  Act. 

List  of  Subiects  in  12  CFR  Fart  225 

Administrative  practice  and 
procedures.  Banks,  Banking,  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  225  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818. 
1828(o),  18311,  1831p-l.  1843(c)(8),  1843(k), 
1844(b).  1972(1).  3106,  3108,  3310,  3331-. 
3351,  3907,  and  3909. 

2.  Section  225.28  would  be  amended 
by  revising  paragraph  (b)(8)(ii)(B)  to 
read  as  follows: 
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§  225.28   Ust  Of  permissible  nonbanlcing 
activities. 

***** 

(b)  *    *    * 

(8)*    *    *  , 

(ii)  *   •   *    , 

(B)  Forward  contracts,  options, 
futures,  options  on  futures,  swaps,  and 
similar  contracts,  whether  traded  on 
exchanges  or  not,  based  on  any  rate, 
price,  financial  asset  (including  gold, 
silver,  platinum,  palladium,  copper,  or 
any  other  metal  approved  by  the  Board], 
nonfinancial  asset,  or  group  of  assets, 
other  than  a  bank-ineligible  security.**  if: 

( 2 )  A  state  member  bank  is  authorized 
to  invest  in  the  asset  underlying  the 
contract; 

(2)  The  contract  requires  cash 
settlement; 

(3)  The  contract  allows  for 
assignment,  termination,  or  offset  prior 
to  delivery  or  expiration,  and  the 
company — 

(i)  makes  every  reasonable  effort  to 
avoid  taking  or  making  delivery  of  the 
asset  underlying  the  contract;  or 

(//)  engages  in  the  instantaneous 
receipt  and  transfer  of  title  to  the 
underlying  asset,  by  operation  of 
contract  and  without  taking  or  making 
physical  delivery  of  the  underlying 
asset;  or  , 

(4)  The  contract  is  based  on  an  asset 
for  which  futures  contracts  or  options 
on  futures  contracts  have  been  approved 
for  trading  on  a  U.S.  contract  market  by 
the  Commodity  Futures  Trading 
Commission,  and  the  company — 

{/)  nfakes  every  reasonable  effort  to 
avoid  taking  or  making  delivery  of  the 
asset  underlying  the  contract;  or 

[ii]  engages  in  the  instantaneous 
receipt  and  transfer  of  title  to  the 
underlying  asset,  by  operation  of        * 
contract  and  without  taking  or  making 
physical  delivery  of  the  underlying 
asset. 
*         *    '    *         *         * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  March  10.  2003. 
lennifer  |.  lohnson, 
Secretary  of  the  Board. 
|FR  Doc.  03-6155  Filed  3-13-03;  8:45  am) 

BILLING  CODE  6210-01-P 


*  A  banli-ineligible  security  is  any  security  that  a 
state  member  bank  is  not  permitted  to  underwrite 
or  deal  in  under  12  U.S.C.  24  and  335.   :■ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-SW-56-AD] 

RiN  2120-AA64 

Airworthiness  Dirdctlves;  Eurocopter 
France  Model  SA330F,  G,  and  J; 
AS332C,  L,  and  LI;  SA341G;  SA342J; 
AS350B,  BA,  81,  82,  83,  and  D; 
AS355E,  F.  F1,  F2  and  N;  SA-365C,  CI, 
and  C2;  SA-365N  and  N1;  and  AS- 
365N2  and  N3  Helicopters 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  the  specified  Eurocopter  France 
(ECF)  model  helicopters.  This  proposal 
would  require  determining  whether 
specified  main  or  tail  rotor  (rotor)  parts 
are  installed  and.  if  so.  updating  and 
recording  the  correct  hours  time-in- 
service  (TIS)  or  cycles  of  each  part.  If 
the  hours  TIS  or  cycles  of  any  rotor  part 
exceed  its  life  limit,  this  AD  would  also 
require  replacing  that  part  with  an 
airworthy  part  within  50  hours  TIS. 
This  proposal  is  prompted  by  the  need 
to  correct  the  Equipment  Log  Card 
(FME)  to  accurately  reflect  the  total 
hours  TIS  and  cycles  of  certain  repaired 
or  overhauled  rotor  parts.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  failure  of  a  life 
limited  rotor  part,  loss  of  a  rotor,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  May  13.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
56-AD.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137-  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer. 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110.  telephone  (817)  222-5123. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
pnsposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
56-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

The  Direction  Generaie  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
ECF  Model  SA330F,  G.  and  J;  AS332C, 
L.  and  Ll;  SA341G;  SA342J;  AS350B, 
BA.  Bl,  B2.  B3.  and  D;  AS355E,  F.  Fl, 
F2  and  N;  SA-365C.  Cl.  and  C2;  SA- 
365N  and  Nl;  and  AS-365  N2  and  N3 
helicopters,  the  DGAC  advises  of  the 
discovery  of  a  discrepancy  in  the 
computer  program  used  to  carry  over 
the  number  of  operating  hours  of  parts 
following  repair  or  overhaul,  which  is 
the  cause  of  incorrect  completion  of 
FME's. 

ECF  has  issued  the  following  Alert 
Telexes  for  the  helicopter  model  series 
specified:  Nos.  65.110  for  SA330. 
62.00.58  for  AS332.  65.60  for  SA341 
and  SA342,  62.00.25  for  AS350, 
62.00.27  for  AS355,  65.41  for  SA-365C. 
and  62.00.19  for  AS-365N.  all  dated 
August  13.  2002.  These  alert  telexes 
specify  correcting  the  FME  to  list  the 
correct  total  number  of  operating  hours 
and  cycles  for  specified  parts  installed 
on  dynamic  components.  After 
correcting  the  FME,  if  the  parts  have 
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exceeded  their  life  limit,  the  alert 
telexes  specify  removing  or  monitoring 
the  parts.  The  DGAC  classified  these 
alert  telexes  as  mandatory  and  issued 
AD  No.  2002-452(A),  dated  September 
4,  2002,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  designs  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  require,  within  10  hours  TIS, 
determining  whether  the  specified  rotor 
part  and  serial  numbers  are  installed  by 
reference  to  the  FME  and,  if  installed, 
correcting  the  hours  TIS  and  cycles.  If 
a  part  exceeds  its  life  limit,  the  AD 
would  require  replacing  the  part  within 
50  hours  TIS.  The  actions  would  be 
required  for  the  parts  listed  in  the 
appendix  of  the  alert  telexes  described 
previously. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  760  helicopters  of  U.S. 
registry.  The  FAA  also  estimates  that  it 
would  take  approximately  1  work  hour 
to  determine  the  part  and  serial  number 
and  8  hours  to  replace  each  affected  part 
on  38  helicopters  (5  percent  of  the  total 
affected  helicopters),  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $64,560  depending  on 
which  part  would  be  replaced.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,517,120. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  28, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  .14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piu«uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [AmendwJ] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2002-SW- 
56-AD. 

Applicability:  Model  SA330F,  G.  and  J; 
AS332C.  L.  and  Ll;  SA341G;  SA342I; 
AS350B,  BA,  Bl,  B2,  B3,  and  D;  AS355E,  F, 
Fl,  F2,  and  N;  SA-365C,  Cl,  and  C2;  SA- 
365N  and  Nl;  and  AS-365  N2  and  N3 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  main  or  tail  rotor 
(rotor)  part,  loss  of  a  rotor,  and  subsequent 
loss  of  c6ntrol  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  IQ  hours  time-in-service  (TIS), 
determine  by  reference  to  the  equipment  log 
card  (FME)  whether  any  rotor  part  and  serial 
number  specified  in  Table  1,  paragraph  3,  of 
the  Appendix  of  each  of  the  following 


Eurocopter  France  (ECF)  Alert  Telexes  for  the 
specified  helicopter  model  series  is  installed: 
Nos.  65.110  for  SA330,  62.00.58  for  AS332, 
65.60  for  SA341  and  SA342.  62.00.25  for 
AS350,  62.00.27  for  AS355.  65.41  for  SA- 
365C,  and  62.00.19  for  SA365N  and  AS-365. 
all  dated  August  13.  2002. 

(1)  If  none  of  the  parts  are  installed,  no 
further  action  is  required. 

(2)  For  each  affected  part  listed  in  Table  1 , 
paragraph  3,  of  the  Appendix  of  each 
applicable  ECF  Alert  Telex  specified  in 
paragraph  (a)  of  this  AD.  add  the  hours  TIS 
and  cycles  to  the  hours  TIS  and  cycles 
recorded  on  the  FME.  If  a  part  exceeds  its  life 
limit  in  TIS  or  cycles,  replace  the  part  with 
an  airworthy  part  within  50  hours  TIS. 

(b)  An  alternative  method  of  compliance  of 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit>m  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generaie  De  L'Aviation  Civile 
(France)  AD  No.  2002-452(A),  dated 
September  4,  2002. 

Issued  in  Fort  Worth,  Texas,  on  March  6, 
2003. 

David  A.  Dowmey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-6137  Filed  3-13-03;  8:45  am] 
eaUNG  CODE  4aiO-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 
RIN  3038-AB94 

Account  Mentlficatton  for  Eligible 
Bunched  Orders 

agency:  Commodity  Futiues  Trading 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  proposing  to  amend 
Conunission  Rule  1.35(a-l)  ("Rule 
1.35(a-l)"),  which  allows  certain 
account  managers  to  bunch  customer 
orders  for  execution  and  to  allocate 
them  to  individual  accounts  at  the  end 
of  the  trading  session  (hereinafter 
referred  to  as  "bxmching").  The 
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proposed  rule  would  expand  the 
availability  of  bunching,  simplify  the 
process,  and  clarify  the  respective 
responsibilities  of  account  managers 
and  futures  commission  merchants 
("FCMs"). 

DATES:  Comments  must  be  received  by 
April  28,  2003. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street,  NfW., 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  "Eligible  orders." 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  W.  Cummings,  Special 
Counsel,  or  R.  Trabue  Bland,  Attorney- 
Advisor,  Division  of  Clearing  and 
Intermediary  Oversight.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street.  NW.. 
Washington,  DC  20581.  Telephone: 
(202)  418-5430.  Email: 
ccummings@cftc.gov  or  tbland@cftc.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

A.  Current  Regulatory  Requirements 

Conunission  Rule  1.35(a-l).  in  effect 
since  August  27,  1998,  allows  bunched 
orders  for  eligible  customers  to  be 
placed  on  a  contract  market  without 
specific  customer  account  identification 
either  at  the  time  of  order  placement  or 
at  the  time  of  report  of  execution.  Rule 
1.35(a-l)  limits  the  types  of  customers 
whose  orders  may  be  bunched  and 
requires  eligible  account  managers  '  to 
make  certain  disclosures  regarding  the 
allocation  methodology,  the  standard  of 
fairness  of  allocations,  composite  or 
summary  data  of  the  trades,  and 
whether  the  account  manager  has  any 
interest  in  the  bunched  order. 

Before  placing  an  order  eligible  for 
post-execution  allocation,  the  account 
manager  must  identify,  to  the  FCM 
clearing  the  order,  each  eligible 
customer  account  to  which  fills  will  be 
allocated.  Account  managers  must 
provide  written  certification  that  they 
h^ve  identified  the  eligible  customer 
accounts  to  the  FCM.  Foreign  account 
managers  must  provide  written 
certification  from  foreign  authorities 
that  they  are  subject  to  regulation. 


Currently,  account  managers  must 
create  and  timestamp  an  order 
origination  document,  identify  the  order 
by  group  identifier  on  the  office  or  floor 
order  tickets,  and  identify  the 
transaction  on  contract  market  trade 
registers.  The  current  rule  also  requires 
contract  markets  to  adopt  audit 
procedures  to  determine  compliance 
with  Rule  1.35(a-l). 

B.  Developments  Since  Current 
Regulations  Were  Adopted 

In  December  2000.  Congress  passed 
the  Commodity  Futures  Modernization 
Act  ("CFMA").  One  of  the  mandates  of 
the  CFMA  was  for  the  Commission  to 
review  its  rules  relating  to 
intermediaries  with  an  eye  to 
identifying  areas  where  greater 
flexibility  might  be  warranted.  Since  the 
passage  of  the  CFMA.  numerous 
industry  participants  have  stated  to 
Commission  staff  that  the  regulations 
related  to  bunched  orders  needed  to  be 
revisited  for  a  number  of  reasons. 

For  example,  enhancements  in 
technology  have  made  it  easier  for 
account  managers  to  enter  orders 
directly,  thereby  making  certain  aspects 
of  the  current  requirements  less 
workable.  Similarly,  as  markets  become 
more  global  in  scope,  account  managers, 
both  domestic  and  foreign,  have  claimed 
that  the  current  bunched  order 
requirements  serve  as  a  disincentive  to 
using  U.S.  futures  markets. 

On  February  2,  2001,  the  National 
Futures  Association  and  the  Futures 
Industry  Institute  issued  an  industry- 
wide study  of  issues  associated  with 
order  transmission  and  order  entry 
process  by  commodity  professionals 
("Best  Practices  Study").^  The  study 
found  that  although  the  current  rule 
increased  flexibility  over  previously 
applicable  requirements,  many 
commenters  in  the  study  felt  that  the 
current  rule  caused  "uimecessary 
processing  delays  without  adding 
customer  protections  that  otherwise 
could  be  realized  through  equally 
effective,  less  costly  procedures. "^  The 
rule  the  Conunission  is  proposing  today 
would  adopt  many  of  the  approaches 
recommended  in  the  Best  Practices 
Study. 

n.  Proposed  Changes  to  Rule 
1.35(a-l)(5) 

A.  Eligible  Customers 

As  noted,  the  current  rule  limits    . 
eligibility  for  bunching  to  certain  types 


of  sophisticated  customers.  The 
proposed  rule  would  expand  eligibility 
to  all  customers  who  provide  written 
investment  discretion  to  account 
managers.* 

Bunched  orders  can  provide 
advantages  to  account  managers  and 
their  customers  by  facilitating  the 
prompt  execution  of  small  orders. 
Customers  can  benefit  when  a  bunched 
order  is  placed  because  a  bunched  order 
is  more  likely  to  be  executed  at  a  single 
price  than  would  be  the  case  for  a  series 
of  separate  orders.  In  fact,  customers 
may  be  disadvantaged  in  the  quality  of 
the  timing  and  execution  of  their  order 
if  their  orders  are  not  bunched.  With 
proper  protections  in  place  under  the 
proposed  rule,  customers  should  be 
assured  that  their  trade  allocations  are 
fair  and  equitable.  Thus,  the 
Commission  proposes  to  eliminate 
existing  Rule  1.35(a-l)(5)(ii).  Under  the 
proposed  rule,  all  customer  orders 
would  be  eligible  for  inclusion  in 
bunched  orders  and  thus  all  customers 
that  have  granted  written  discretion  to 
an  eligible  account  manager  would  be 
able  to  benefit  from  the  advantages  of 
bimched  orders. 

The  Commission  invites  comment  on 
whether  the  proposed  expansion  of  the 
class  of  eligible  customers  is  appropriate 
and  whether  the  rule  contains  proper 
protections. 

On  a  related  manner,  in  1997,  the 
Commission  issued  an  interpretive 
notice  currently  found  at  Appendix  C  to 
part  1  which  allows  bunching  under 
certain  circumstances.^  Specifically,  the 
Commission  allows  CTAs  to  bunch 
orders  if  they  prefile  their  allocation 
procedures  with  a  clearing  member, 
NFA,  or  an  exchange.  The  Commission 
requests  comments  on  whether  this 
interpretive  notice  should  be  modified 
in  any  way  given  the  proposed  changes 
toRuIel.35(a-l)(5). 

B.  Eligible  Account  Managers 

The  Commission  also  is  proposing  to 
expand  the  class  of  account  managers 
permitted  to  bunch  orders.  The  current 
rule  applies  to,  among  others, 
commodity  trading  advisors  ("CTAs") 
and  investment  advisers  ("LAs")  who 
are  registered  with  the  Commission  or 
the  Securities  Exchange  Commission 
("SEC").  The  Commission  is  proposing 
to  allow  CTAs  and  lAs  who  are  exempt 
from  registration  or  are  excluded  from 
the  definition  of  CTA  or  lA  by  operation 
of  law  or  rule  to  be  eligible  account 
managers.  Such  entities  are  generally 


'  The  term  account  manager  as  used  herein 
includes  commodity  trading  advisors,  investment 
advisers  and  other  persons  identified  in  the 
proposed  regulation,  who  would  place  orders  and 
direct  the  allocation  in  accordance  with  the 
procedures  set  forth  in  the  proposal. 


^  National  Futures  Association  &  Futures  Industry 
Institute.  Recommendations  for  Best  Practices  in 
Order  Entty  and  Transmission  of  Exchange  Traded 
Futures  and  Options  Transactions  (2001). 

'W.at25. 


<Rule  1.35(a-l)(5)  and  NFA  Compliance  Rule  2- 
B(a),  require  that  grants  of  discretionary  authority  to 
account  controllers  be  in  writing. 

»  17  CFR  pan  1 ,  Appendix  C  (2002).  62  FR  25470 
(May  8, 1997). 
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exempt  from  registration  because  their 
clients  are  sophisticated  investors. 
Exempt  accoimt  managers,  however, 
remain  subject  to  the  antifraud 
provisions  of  the  Commodity  Exchange 
Act  and  the  Commission's  regulations. 
The  proposed  rule  would  not  apply  to 
associated  persons  or  Introducing 
Brokers  exempt  from  Commission 
registration  as  CTAs  pursuant  to  Rule 
4.14(a)(3)  and  (6).e 

The  current  rule  allows  foreign 
advisors  to  be  eligible  account  managers 
only  if  they  are  subject  to  regulation  by 
a  foreign  regulator  or  self-regulatory 
organization  that  has  been  granted  an 
exemption  pursuant  to  Rule  30.10^  or 
have  entered  into  a  Memorandum  of 
Understanding  or  other  arrangement 
with  the  Commission.  As  proposed,. 
Rule  1.35(a-l)(5)(i)(D)  would  allow 
foreign  advisors,  who  exercise 
discretionary  trading  authority  over  the 
accounts  of  non-United  States  persons, 
to  be  eligible  account  managers.^ 

The  Commission,  of  course,  would 
retain  antifraud  and  antimanipulation 
authority.  The  Commission  notes  that 
foreign  advisers  imder  the  proposed  rule 
would  be  foreign  brokers  or  foreign 
traders  subject  .to  Commission  Rule 
15.05,  which  makes  the  FCMs  through 
which  foreign  advisers  make  or  cause  to 
be  made  trades  the  agents  of  the  foreign 
advisers  for  purposes  of 
communications  from  the  Commission.^ 

As  noted  above,  the  proposal  would 
expand  the  categories  of  entities 
permitted  to  bunch  orders.  The 
Commission  requests  comments  on 
whether  it  is  appropriate  to  permit  these 
entities  to  be  eligible  account  managers 
and  whether  the  proposed  protections 
are  sufficient.  , 

C.  Disclosure 

The  Commission  proposes  to  amend 
the  disclosure  requirement  to  be  an 


•17  CFR  4.14(a)(3)  (2002).  17  CFR  4.14(a)(6) 
(2002). 

'17  CFR  30.10  (2002).  Rule  30.10  permits  any 
person  to  petition  for  an  exemption  from  the 
Commission's  Part  30  rules,  which  govern  foreign 
futures  and  option  trading  by  persons  located  in  the 
United  States.  Commission  orders  issued  pursuant 
to  Rule  30.10  permit  firms  to  solicit  and  accept 
orders  for  foreign  futures  and  option  contracts  from 
United  States  customers  without  registering  under 
the  Commodity  Exchange  Act,  based  upon 
substituted  compliance  with  the  rules  and 
regulations  of  the  jurisdiction  in  which  the  firm  is 
located. 

■48  FR  35248.  35261  (August  3, 1983);  see  a7so, 
CFTC  Staff  Letter  No.  76-2  [1975-1977  Transfer 
Binder]  Comm.  Fut.  L.  Rep.  (CCH)  1  20.222  (August 
15, 1976)(Comniission  staiT  would  not  reconunend 
enforcement  action  for  failure  to  register  as  a  CPO 
where  such  persons  are  located  outside  the  U.S.  and 
operating  a  pool  that  accepts  no  United  States 
participants  and  no  funds  from  United  States 
sources). 

^See  17  CFR  15.00(e)  and  17  CFR  15.05  (2002). 


information  availabifity  requirement 
based  upon  the  fact  that  the 
Commission  does  not  generally  require 
registrants  to  affirmatively  disclose  the 
mechanics  of  the  process  of  trading.  i° 

Current  Rule  1.35(a-l)(5)(iii)  specifies 
certain  disclosure  requirements  that 
account  managers  must  provide  to 
customers.  The  proposal  would  replace 
these  requirements  with  more  general 
requirements  that  eligible  accoimt 
managers  make  certain  information 
available  to  customers  upon  request. 
Account  managers  would  be  required  to 
make  the  following  information 
available  to  customers:  (1)  The  general 
nature  of  the  allocation  methodology  the 
accoimt  manager  uses;  (2)  summary  or 
composite  data  sufficient  for  that 
customer  to  compare  its  results  with 
those  of  other  relevant  customers  and,  if 
applicable,  any  account  in  which  the 
account  manager  has  an  interest;  and  (3) 
whether  accounts  in  which  the  account 
manager  may  have  any  interest  may  be 
included  with  customer  accounts  in 
bunched  orders  eUgible  for  post- 
execution  allocation.  The  Commission 
is  proposing  to  delete  the  requirement 
that  account  managers  set  forth  the 
standard  by  which  they  will  judge  the 
fairness  of  the  post-execution 
allocations  as  this  essential  requirement 
is  provided  by  the  description  of  the 
nature  of  the  methodology'  and 
monitoring  the  account  manager's  post 
execution  allocations  for  bias  over  time. 
More  importantly,  the  Conunission  is 
proposing  to  retain  the  requirement  that 
summary  or  composite  data,  sufficient 
to  compare  results  with  the  results  of 
other  comparable  customers,  be  made 
available  to  customers.  In  addition,  the 
Commission  proposes  to  add  a 
requirement  that  siunmary  or  composite 
data  about  accoimts  in  which  the 
accoimt  manager  has  an  interest  be 
made  available  to  customers. 

The  Commission  invites  comment  on 
whether  the  proposal  to  change  the 
disclosure  requirement  into  an 
information  availability  requirement  is 
appropriate. 

D.  Account  Certification 

Current  Rule  1.35(a-l)(5)(iv)  requires 
that  account  managers  make  certain 
certifications  to  FCMs.  Both  account 
managers  and  FCMs  have  claimed  that 
this  requirement  is  burdensome,  an  ■ 
impediment  to  the  use  of  current 
procedures  and  that  it  contributes  to 
uncertainty  regarding  the  relative 
responsibility  of  FCMs  and  account 
managers.  Accordingly,  the  Commission 
is  proposing  to  delete  this  requirement. 


E.  Allocation 

The  proposed  rule  would  retain  the 
essential  requirement  contained  in  the 
existing  rule  that  the  allocation  must  be 
fair  and  equitable  and  that  no  account 
or  group  of  accounts  may  receive 
consistently  favorable  or  unfavorable 
treatment.  The  proposal,  however, 
would  make  several  changes  to  the 
provisions  governing  allocation. 

First,  as  noted  above,  the  Commission 
is  proposing  to  expand  eligibility  to  all 
customers  who  have  provided  written 
discretion  to  an  eligible  account 
manager.  Thus,  the  proposal  would 
eliminate  existing  Rule  1.35(a- 
l)(5){v)(A)  that  requires  that  alloeations 
only  be  made  among  eligible  customers. 
Second,  to  minimize  end-of-trading 
session  congestion,  the  Commission 
proposes  to  amend  existing  Rule  1.35(a- 
l)(5Kv)  by  requiring  account  managers 
to  provide  allocation  information  to 
FCMs  in  a  time  sufficiently  before  the 
end  of  the  trading  session  during  which 
the  order  is  executed  to  ensure  that 
clearing  records  identify  the  ultimate 
customer  for  each  trade.  Third,  the 
Commission  proposes  to  modify  the 
provision  addressing  independent 
review  of  allocations.  The  proposed  rule 
would  retain  the  requirement  that 
allocation  methodology  must  be 
sufficiently  objective  and  specific  to 
permit  independent  verification  of  the 
frumess  of  the  allocation."  The 
Commission,  however,  is  deleting  the 
requirement  that  appropriate  allocation 
of  a  given  trade  should  be  verifiable 
because  that  requirement,  along  with 
the  accompanying  recordkeeping 
requirement  in  Rule  1.35(a-l)(vi) 
required  an  assessment  of 
"appropriateness"  on  an  order-by-order 
basis.  Industry  representatives  have 
stated  that  requiring  an  assessment  of 
the  fairness  on  an  order-by-order  basis 
may  not  result  in  the  most  efficient 
allocation  of  trades  entered  by  an 
account  manager. '^  Therefore,  and 
consistent  with  the  recommendation  of 
the  Best  Practices  Study,  the  proposed 
rule  would  require  that  verification  of 
fairness  be  judged  over  time  rather  than 
on  an  order-by-order  basis. '^ 

The  proposal  also  would  clarify  the 
.  respective  responsibilities  of  account 


'"Registrants  must  provide  such  information  if 
requested. 


'  •  Appendix  C  of  part  1  contains  examples  of 
allocationmethods.  See,  17  CFR  Part  1,  Appendix    - 
C  (2002),  62  FR  25470  (May  8,  1997).  As  noted  in 
Appendix  C,  "the  appropriateness  of  any  particular 
method  for  allocating  split  and  partial  fills  depends 
on  the  CTA's  overall  trading  approach.  For 
example,  a  daily  rotation  of  accounts  may  satisfy 
the  general  standards  for  CTAs  who  trade  on  a  daily 
basis  but  inappropriate  for  CTAs  who  trade  less 
frequently." 

<2  It  is  important  to  note  that  the  standards  for  fair 
allocation  of  trades  may  shift  over  time. 

"  Best  Practices  Study  at  26. 
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managers  and  FCMs.  Proposed  Rule 
1.35{a-l)(5)(iii)  would  explicitly  state 
that  allocation  of  bunched  orders  must 
be  made  by  account  managers,  not 
FCMs.  Eliminating  the  certification 
requirements  will  reduce  the 
administrative  and  recordkeeping 
burden  on  FCMs.  Of  coiu-se.  FCMs  will 
still  have  responsibility  to  monitor  for 
unusual  account  activity.  In  an 
interpretive  notice  accompanying  NFA 
Compliance  Rule  2-10,  NFA  notes 
"[t)he  FCM  has  certain  basic  duties  to 
its  customers,  including  the  duty  to 
supervise  its  own  activities  in  a  way 
designed  to  ensure  that  it  treats  its 
customers  fairly.  Specifically,  the  FCM 
would  violate  this  duty  if  it  has  actual 
or  constructive  notice  that  allocations 
for  its  customers  may  be  fraudulent  and 
fails  to  take  appropriate  action.  The 
FCM  with  such  notice  must  make  a 
reasonable  inquiry  into  the  matter  and, 
if  appropriate,  refer  the  matter  to  the 
proper  regulatory  authorities."'*  Thus, 
FCMs  will  have  an  ongoing 
responsibility  to  monitor  for  unusual 
account  activity.'^ 

The  Commission  requests  comment 
on  whether  the  proposed  changes  strike 
the  appropriate  balance  with  regard  to 
judging  allocations  and  assigning 
responsibilities  to  account  managers 
and  FCMs. 

F.  Recordkeeping 

Current  Rule  1.35{a-l)(5){vi)  requires 
account  managers  and  FCMs  to  keep 
specific  information  to  identify 
customer  orders  and  reconstruct  trades. 
Pursuant  to  the  proposed  rule,  the 
Commission  is  clarifying  that  the 
fairness  of  an  allocation  will  not  be 
assessed  on  an  order-by-order  basis  but 
on  an  assessment  over  time.  If  divergent 
performance  among  client  accounts 
occurs  over  time,  the  account  manager 
must  have  records  to  demonstrate  that 
the  divergent  performance  is 
attributable  to  factors  other  than  unfair 
trade  allocation.  Thus,  the  proposed 
rule  will  allow  account  managers  and 
FCMs  greater  flexibility  in 
recordkeeping,  while  retaining  the 


'*  Interpretive  l^otice,  NFA  Compliance  Rule  2- 
10:  The  Allocation  of  Block  Orders  for  Multiple 
Accounts  dune  9.  1998). 

'»  W,  see  also,  17  CFR  166.3  (2002)(staling  that 
Commission  registrants  h^ve  a  duty  to  diligently 
supervise  handling  of  all  commodity  interest 
accounts).  FCMs  also  have  a  duty  to  monitor  for 
money  laundering  and  report  such  activities  to  the 
appropriate  regulatory  authority.  Interpretive 
Notice,  NFA  Compliance  Rule  2-9:  FCM  and  IB 
Anti-Money  Laundering  Program.  For  example,  if 
an  adviser  places  bunched  orders  with  an  FCM  and 
routinely  instructs  the  FCM  to  allocate  favorable 
trades  or  unfavorable  trades  in  a  bunched  order  to 
one  customer  account,  then  this  could  constitute 
unusual  account  activity  that  an  FCM  has  a  duty  to 
investigate  and  if  appropriate  report  to  regulators. 


ability  of  the  Commission  to  determine 
unfair  trade  allocation. 

Specifically,  the  Commission 
proposes  to  eliminate  existing  Rule 
1.35(a-l)(5)(vi)  and  to  replace  the 
recordkeeping  requirement  with  a 
requirement  that  account  managers 
make  certain  information  available  to 
any  representative  of  the  Commission, 
the  United  States  Department  of  Justice, 
or  other  appropriate  regulatory  agency. 
The  information  would  include  the 
information  required  to  be  made 
available  to  customers  pursuant  to 
proposed  Rule  1.35(a-l)(5)(ii)  and  the 
allocation  information  created  pursuant 
to  proposed  Rule  1.35{a-l)(5){iii).  Under 
proposed  Rule  1.35(a-l){5)(iv)(C),  FCMs 
that  execute  trades  for  orders  eligible  for 
post-execution  allocation,  or  that  carry 
accounts  to  which  contracts  executed 
for  such  orders  are  allocated,  must 
maintain  records  that  identify  each 
order  subject  to  post-execution 
allocation  and  the  accounts  to  which 
contracts  executed  for  such  order  are 
allocated.'^ 

For  example,  accoimt  managers 
employing  post-execution  allocation 
procedures  generally  would  be  expected 
to  forward  written  allocation 
instructions  to  the  clearing  firm  by 
facsimile  or  e-mail  or  other  electronic 
means. '^  In  those  instances  in  which 
allocation  instloictions  are  furnished 
orally,  the  FCM  must  create  a  written 
record  of  the  account  manager's 
instructions.  In  each  case,  these  records 
will  be  available  to  the  Commission  and 
other  regulatory  agencies  or  self- 
regulatory  organizations.  The 
Commission  should  be  able  to 
reconstruct  trades  from  these  records. 

The  proposal  contains  a  provision  to 
address  cases  in  which  account 
managers  fail  to  provide  the 
Commission  with  the  information 
requested  pursuant  to  proposed  Rule 
1.35{a-l)(5)(iv){A)  or  proposed  Rule 
1.35(a-l)(5)(iv)(B).  Specifically,  the 
Commission  may  prohibit  the  account 
manager  hom  submitting  orders  for 
execution  on  designated  contract 
markets  and  prohibit  FCMs  from 
accepting  orders  from  such  account 
managers.  Commission  action  under 
this  provision  would  not  reqiiire  prior 
notice  and  hearing.  The  failure  of  an 
account  manager  to  respond  to  a  request 
for  information  under  this  rule  would  be 
sufficient.  Any  account  manager  that 
believes  he  or  she  is  adversely  affected 


by  this  process  may  use  the  procedures 
outlined  in  Rule  21.03{g).i8  j^^y 
prohibitions  imposed  pursuant  to  this 
Rule  1.35(a-l)(5)(iv)(D)  would  be 
without  prejudice  to  other  remedies  the 
Commission  or  other  regulatory  body 
may  have  against  the  account  manager 
in  question  for  violation  of  the  rule  or 
any  other  legal  requirements.^* 

G.  Self-Regulatory  Organization  Rule 
Enforcement  and  Audit  Procedures 

Existing  Rule  1.35(a-l)(5){vii) 
requires  contract  markets  to  adopt  audit 
procedures  to  determine  compliance 
with  the  certification  requirements  of 
Rule  1.35(a-l)(5)(vi).  As  noted  above, 
the  Commission  is  proposing  to 
eliminate  the  recordkeeping  and 
certification  requirement  and, 
accordingly,  to  eliminate  Rule  1.35(a- 
l)(5){vii). 

Although,  the  Commission  proposes 
to  eliminate  Rule  1.35(a-l){5)(vii).  the 
Commission  will  work  with  NFA  to 
evaluate  NFA's  audit  and  examination 
process  to  identify  any  supervisory 
enhancements  that  will  be  necessary  to 
ensure  that  customers  are  adequately 
protected  and  treated  fairly. 

in.  Requests  For  Comment 

The  Commission  has  identified 
throughout  this  release  issues  on  which 
it  requests  comment.  In  addition  to  the 
specific  issues  raised  above,  the 
Commission  welcomes  comment  on  any 
aspect  of  the  proposed  rule. 

IV.  Other  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et.  seq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  contract 
markets,2o  futures  commission 
merchants,^'  registered  commodity  pool 
operators  ^^  and  large  traders  ^ '  are  not 
"small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act.  The 
Commission  has  previously  determined 
to  evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  commodity  trading  advisors 
should  be  considered  "small  entities" 
for  purposes  of  the  Regulatory 
Flexibility  Act  and,  if  so,  to  analyze  the 
economic  impact  on  commodity  trading 
advisors  of  any  such  rule  at  that  time.^* 


'"The  recordkeeping  provisions  of  Rule  1.31 
would  still  apply.  17  CFR  1.31  (2002). 

"  It  is  important  to  note  that  unless  the  order  is 
submitted  consistent  with  the  requirements  of  this 
proposed  rule,  the  order  must  contain  a  customer 
identification  number.  See,  17  CFR  1.3S(a-1) 
(2002). 


'•17  CFR  21.03(g)  (2002). 

"See.  17  CFR  21.03(h)  (2002). 

">47  FR  18618.  18619  (April  30.  1982). 

"  Id. 

"W.  at  18620. 
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Commodity  trading  advisors  who  would 
place  eligible  orders  pursuant  to  these 
procedures  would  likely  do  so  for 
multiple  clients  and  would  likely  be 
participating  as  investment  managers  in 
more  than  one  financial  market. 
Accordingly,  the  Commission  does  not 
believe  that  commodity  trading  advisors 
should  be  considered  "small  entities" 
for  purposes  of  this  rule. 

Therefore,  the  Chairman,  on  behalf  of 
the  Commission,  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  the 
action  proposed  to  be  taken  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

B.  Paperwork  Reduction  Act  of  1995 

This  proposed  rulemaking  affects 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
Commission  has  submitted  a  copy  of 
this  section  to  the  Office  of  Management 
and  Budget  for  its  review. 

Collection  of  Information 

Rules  Pertaining  to  Contract  Markets 
and  Their  Members,  GMB  Control 
Number  3038-0022. 

The  expected  effect  of  the  proposed 
amended  rule  will  be  to  not  change  the 
burden  previously  approved  by  0MB  for 
this  collection  because,  although  it  will 
result  in  an  increase  in  the  number  of 
filings  by  account  managers,  it  will 
result  in  a  decreetse  in  filings  by  FCMs. 

Specifically: 
The  burden  associated  with 
Commission  Rule  1.35(a-l)(5)  is 
expected  to  be  unchanged: 
Estimated  number  of  respondents: 
400. 

Annual  responses  by  each 
respondent:!. 

Estimated  avemge  hours  per  response: 
13. 
Annual  reporting  burden:  52  hours. 
This  annual  reporting  burden  of  52 
hours  represents  no  change  in  the 
number  of  hours  as  a  result  of  the 
proposed  amendments  to  Rule  1.35(a- 
1). 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
shoidd  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the 
Commodity  Futures  Trading 
Commission. 

The  Commission  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in — 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
fimctions  of  the  Commission,  including 
whether  the  information  will  have  a 
practical  use; 

•  Evaluating  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Commission  on  the  proposed 
regulations. 

Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  CFTC  Clearance  Officer,  1155  21st 
Street  N.W.,  Washington,  DC  20581, 
(202)  418-5160. 

C.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms,  section  15(a)  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  section  15(a)  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  Protection  of  market 
participants  and  the  public;  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  price  discovery; 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  and 
could  in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 


accompUsh  any  of  the  purposes  of  the 
Act. 

The  proposed  amendments  are 
intended  to  facilitate  increased 
flexibility  and  consistency,  and  to 
rationalize  application  of  Commission 
regulations  to  entities  subject  to  other 
regulatory  frameworks.  The  Commission 
is  considering  the  costs  and  benefits  of 
these  rules  in  Ught  of  the  specific 
provisions  of  section  15(a)  of  the  Act: 

1.  Protection  of  market  participants 
and  the  public. 

While  certain  of  the  proposed 
amendments  are  expected  to  lessen  the 
burden  imposed  upon  FCMs  and 
account  managers,  market  participants 
and  the  pubUc  will  be  protected  by  V 

requirements  in  the  allocation 
procedure.  Accordingly,  the  proposed 
amendments  should  have  no  effect  on 
the  Commission's  ability  to  protect 
market  participants  and  the  public. 

2.  Efficiency  and  competition. 
The  proposed  amendments  are 

expected  to  benefit  efficiency  is  the 
commodity  futures  and  options  markets, 
resulting  in  greater  liquidity  and  market 
efficiency. 

3.  Financial  integrity  of  futures 
markets  and  price  discovery. 

The  proposed  amendments  should 
have  no  effect,  from  the  standpoint  of 
imposing  costs  or  creating  benefits,  on 
the  financial  integrity  or  price  discovery 
function  of  the  commodity  futures  and 
options  markets. 

4.  Sound  risk  management  practices. 
The  proposed  amendments  should 

have  no  effect  on  sound  risk 
management  practices. 

5.  Other  puolic  interest  * 
considerations. 

The  proposed  amendments  will  also 
take  into  account  certain  effects  of 
legislative  changes  and  the  passage  of 
time. 

After  considering  these  factors,  the 
Commission  has  determined  to  propose 
the  amendments  discussed  above.  "The 
Commission  invites  public  comment  on 
its  application  of  the  cost -benefit 
provision.  Commenters  also  are  invited 
to  submit  any  data  that  they  may  have 
quantifying  die  costs  and  benefits  of  the 
proposal  with  their  comment  letters. 

List  of  Subiecte  in  17  CFR  Part  1 

Brokers,  Commodity  futures. 
Commodity  options,  Consumer 
protection,  Contract  markets. 
Customers,  Members  of  contract 
markets.  Noncompetitive  trading. 
Reporting  and  recordkeeping 
requirements.  Rule  enforcement     " 
programs. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
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particular,  sections  5,  5a.  5b.  6(a).  6b. 
8a(7).  and  8c.  7  U.S.C.  7.  7a.  7b,  8(a).  8b. 
12a(7).  12a(9).  and  12c.  the  Commission 
hereby  proposes  to  amend  Part  1  of 
Chapter  I  of  Title  1 7  of  the  Code  of 
federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  2a.  4,  4a,  6. 6a. 
6b,  6c,  6d,  6e.  6f,  6g,  6h,  6i.  6j.  6k.  61.  6m, 
6n,  6o.  6p.  7,  7a.  7b,  8,  9, 12, 12a,  12c,  13a. 
13a-l,  16,  16a,  19,  21.  23,  24. 

2.  Section  1.35  is  proposed  to  be 
amended  by  revising  paragraph  (a-l)(5) 
to  read  as  follows: 

§  1 .35    Records  of  cash  conMnodtty,  futures 
and  option  transactions. 
***** 

(a-1)  *  *   • 

(5)  Post-execution  allocation  of 
bunched  orders.  Specific  customer 
account  identifiers  for  accounts 
included  in  bunched  orders  need  not  be 
recorded  at  time  of  order  placement  or 
upon  report  of  execution  if  the 
requirements  of  paragraphs  (a-l)(5)(i)- 
(iv)  are  met. 

(i)  Eligible  account  managers.  The 
person  placing  and  directing  the 
allocation  of  an  order  eligible  for  post- 
execution  allocation  must  have  been 
granted  written  investment  discretion 
with  regard  to  participating  customer 
accounts.  The  following  persons  shall 
qualify  as  eligible  account  managers: 

(A)  A  commodity  trading  advisor 
registered  with  the  Commission 
pursuant  to  the  Act  or  excluded  or 
exempt  from  registration  under  the  Act 
or  the  Commission's  rules,  except  for 
entities  exempt  under  §  4.14(a)(3)  or 

§  4.14(a)(6)  of  this  chapter, 

(B)  An  investment  adviser  registered 
with  the  Securities  and  Exchange 
Commission  pursuant  to  the  Investment 
Advisers  Act  of  1940  or  with  a  state 
pursuant  to  applicable  state  law  or 
excluded  or  exempt  from  registration 
under  such  Act  or  applicable  state  law 
or  rule; 

(C)  A  bank,  insurance  company,  trust 
company,  or  savings  and  loan 
association  subject  to  federal  or  state 
regulation;  or 

(D)  A  foreign  adviser  that  exercises 
discretionary  trading  authority  solely 
over  the  accounts  of  non-U.S.  persons, 
as  defined  in  §4.7(a)(l)(iv)  of  this 
chapter. 

(ii)  Information.  Eligible  account 
managers  shall  make  the  following 
information  available  to  customers  upon 
request:  < 


(A)  The  general  nature  of  the 
allocation  methodology  the  account 
manager  will  use;  . 

(B)  Whether  accounts  in  which  the 
accoimt  manager  may  have  any  interest 
may  be  included  with  customer 
accounts  in  bunched  orders  eligible  for 
post-execution  allocation;  and 

(C)  Summary  or  composite  data 
sufficient  for  that  customer  to  compare 
its  results  with  those  of  other 
comparable  customers  and,  if 
applicable,  any  account  in  which  the 
account  manager  has  an  interest. 

(iii)  Allocation.  Orders  eligible  for 
post-execution  allocation  must  be 
allocated  by  an  eligible  account  manager 
in  accordance  with  the  following: 

(A)  Allocations  must  be  made  as  soon 
as  practicable  after  the  entire  transaction 
is  executed,  but  in  any  event  accoimt 
managers  must  provide  allocation 
information  to  hitures  commission 
merchants  no  later  than  a  time 
sufficiently  before  the  end  of  the  day  the 
order  is  executed  to  ensure  that  clearing 
records  identify  the  ultimate  customer 
for  each  trade. 

(B)  Allocations  must  be  fair  and 
equitable.  No  account  or  group  of 
accounts  may  receive  consistently 
favorable  or  unfavorable  treatment. 

(C)  The  allocation  methodology  must 
be  sufficiently  objective  and  specific  to 
permit  independent  verification  of  the 
fairness  of  the  allocations  using  that 
methodology  by  appropriate  regulatory 
and  self-regulatory  authorities  and  by 
outside  auditors. 

[iv)  Records. 

(A)  Eligible  accoimt  managers  shall 
keep  and  must  make  available  upon 
request  of  any  representative  of  the 
Commission,  the  United  States 
Department  of  Justice,  or  other 
appropriate  regulatory  agency,  the 
information  specified  in  paragraph 
(a-l)(5)(ii)  of  this  section. 

(B)  Eligible  account  managers  shall 
keep  and  must  make  available  upon 
request  of  any  representative  of  the 
Commission,  the  United  States 
Department  of  Justice,  or  other 
appropriate  regulatory  agency,  records 
sufficient  to  demonstrate  that  all 
allocations  meet  the  standards  of 
paragraph  (a-l)(5)(iii)  of  this  section 
and  to  permit  the  reconstruction  of  the 
handling  of  the  order  from  the  time  of 
placement  by  the  account  manager  to 
the  allocation  to  individual  accounts. 

(C)  Futures  commission  merchants 
that  execute  orders  or  that  carry 
accounts  eligible  for  post -execution 
allocation,  and  members  of  contract 
markets  that  execute  such  orders,  must 
maintain  records  that,  as  applicable, 
identify  each  order  subject  to  post- 
execution  allocation  and  the  accounts  to 


which  contracts  executed  for  such  order 
are  allocated. 

(D)  In  addition  to  any  other  remedies 
that  may  be  available  under  the  Act  or 
otherwise,  if  the  Conunission  has  reason 
to  beheve  that  an  account  manager  has 
failed  to  prpvide  information  requested 
pursuant  to  paragraph  (a-l)(5)(iv)(A)  or 
(a-l)(5)(iv)(B)  of  this  section,  the 
Commission  may  inform  in  writing  any 
designated  contract  market  or 
derivatives  transaction  execution 
facility  and  that  designated  contract 
market  or  derivatives  transaction 
execution  facility  shall  prohibit  the 
account  manager  from  submitting  orders 
for  execution  except  for  liquidation  of 
open  positions  and  no  futures 
commission  merchants  shall  accept 
orders  for  execution  on  any  designated 
contract  market  or  derivatives 
transaction  execution  facility  from  the 
account  manager  except  for  liquidation 
of  open  positions. 

(E)  Any  account  manager  that  believes 
he  or  she  is  or  may  be  adversely  affected 
or  aggrieved  by  action  taken  by  the 
Commission  under  paragraph  (D)  of  this 
section  shall  have  the  opportunity  for  a 
prompt  hearing  in  accordance  with  the 
provisions  of  §  21.03(g)  of  this  chapter. 
***** 

Issued  in  Washington,  DC  on  March  10, 
2003  by  the  Commission. 
Jean  A.  Webb. 

Secretory  of  the  Commissiort. 
(FR  Doc.  03-6177  Filed  3-13-03;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Rsvenue  Servic* 

26  CFR  Part  1 
[REG-131478-02] 
mN  1545-BB25 

Guidance  Under  Section  1502; 
Suepension  of  Lossea  on  Certain 
Stock  Diaposttions 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  prpposed  rulemaking 

by  cross-reference  to  temporary 

regulations;  withdrawal  of  notice  of 

proposed  rulemaking;  and  notice  of 

public  hearing. 


SUMMARY:  In  the  rules  and  regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  under  section  1502  that 
redetermine  the  basis  of  stock  of  a 
subsidiary  member  of  a  consolidated 
group  immediately  prior  to  certain 
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transfers  of  such  stock.  In  addition, 
temporary  regulations  suspend  certain 
losses  recognized  on  the  disposition  of 
such  stock.  The  regulations  apply  to 
corporations  filing  consolidated  returns. 
The  text  of  the  temporary  regulations 
serves  as  the  text  of  these  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  June  12,  2003. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  June  20, 
2003,  at  10  a.m.,  must  be  received  by 
May  30.  2003. 

ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-131478-02).  room 
5226.  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to  CC:PA:RU  (REG-131478-02). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW..  Washington.  DC  20044. 
Alternatively,  taxpayers  may  submit 
electronic  comments  directly  to  the  IRS 
Internet  site  at  www.irs.gov/regs.  The 
public  hearing  will  be  held  in  the  IRS 
Auditorium.  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue. 
NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Aimee  K.  Meacham.  (202)  622-7530; 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing.  Sonya  M.  Cruse.  (202)  622- 
7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP.  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by  May 
13,  2003. 

Conunents  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  tne  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  these 
proposed  regulations  is  in  §§  1.1502- 
35T(c).  1.1502-35T(c)(5)(iii),  1.1502- 
35T(f)(2)  and  1.1502-35T(g)(3).  This 
information  is  required  by  the  IRS  to 
verify  compliance  vfith  section  1502. 
This  information  will  be  used  to 
determine  whether  the  amount  of  tax 
has  been  calculated  correctly.  The 
collection  of  information  is  required  to 
properly  determine  the  amount 
permitted  to  be  taken  into  account  as  a 
loss.  The  respondents  are  corporations 
filing  consolidated  returns.  The 
collection  of  information  is  required  to 
obtain  a  benefit. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  15,000  hours. 

Estimated  average  annual  burden  per 
respondent  and/or  recordkeeper:  2 
hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  7,475. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  ite 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Temporary  regulations  in  the  rules 
and  regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  1502.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
contains  a  full  explanation  of  the 


reasons  underlying  the  issuance  of  the 
proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  will  primarily 
affect  affiliated  groups  of  corporations, 
which  tend  to  be  larger  businesses. 
Moreover,  the  number  of  taxpayers 
affected  and  the  average  burden  are         "' 
minimal.  Therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  TreasuT}'  Department  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  June  20,  2003,  beginning  at  10  a.m. 
in  the  IRS  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  must  submit 
written  or  electronic  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic  (a 
signed  original  and  eight  copies)  by  May 
30,  2003.  A  period  of  10  minutes  will 
be  allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
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prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Aimee  K.  Meacham  of  the 
Office  of  Associate  Chief  Counsel 
(Corporate),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the  . 
Regulations 

Accordingly,  proposed  regulations 
published  on  October  23,  2002  (67  FR 
65066).  are  withdrawn,  and  26  CFR  part 
1  is  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   *;  26  U.S.C. 
1502  *   *    • 

Par.  2.  Section  1.1502-21  is  amended 

by: 

1.  Revising  paragraph  (b)(1). 

2.  Adding  paragraph  (b)(3)(v)  and 

(h)(7). 
The  revision  and  addition  read  as 

follows: 

f  1 .1 502-21    Net  operating  losses. 

***** 

(b)*   *   * 

(1)  |The  text  of  the  proposed 
amendment  to  §  1.1502-21(b)(l)  is  the 
same  as  the  text  of  §  1.1502-2lT(b)(l) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 
***** 

(3)*   *   * 

(v)  (The  text  of  the  proposed 
amendment  to  §  1.1502-21  (b)(3)(v)  is 
the  same  as  the  text  of  §  1.1502- 
2lT{b)(3)(v)  published  elsewhere  in  this 
issue  of  the  Federal  Register). 
***** 

(h)*  *  • 

(7)  [The  text  of  the  proposed 
amendment  to  §  1.1502-21(h)(7)  is  the 
same  as  the  text  of  §  1.1502-2lT(h)(7) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

Par.  3.  Section  1.1502-32  is  amended 

by: 

1.  Revising  paragraphs  (a)(2)  and  (h). 

2.  Adding  paragraphs  (b)(3)(iii)(C). 
(b)(3)(iii)(D).  {b)(3)(vi)  and  (h)(6). 

The  revision  and  additions  read  as 
follows: 


f  1.1502-32    Investment  adiustments. 

***** 

(a)(2)  [The  proposed  amendment  to 
§  1.1502-32(a)(2)  is  the  same  as 
§  1.1502-32T(a)(2)  published  elsewhere 
in  this  issue  of  the  Federal  Register). 


(b)* 
(3) 


Ml)* 

* 


(iii)*  *  * 

(C)  and  (D)  (The  proposed  amendment 
to  §  1.1502-32(b)(3)(iii)(C)  and 
(b)(3)(iii)(D)  are  the  same  as  §  1.1502- 
32T(b)(3)(iii)(C)  and  (b)(3)(iii){D) 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 
***** 

(4)(i)*   •   * 

(vi)  [The  proposed  amendment  to 
§  1.1502-32(b)(4)(vi)  is  the  same  as 
§  1.1502-32T(b)(4)(vi)  published 
elsewhere  in  this  issue  of  the  Federal 
Register). 

*  «        *        *        • 

(h)(6)  [The  proposed  amendment  to 
§  1.1502-32{h)(6)  is  the  same  as 
§  1.1502-32T(h)(6)  pubhshed  elsewhere 
in  this  issue  of  the  Federal  Register). 

Par.  4.  Section  1.1502-35  is  added  to 
read  as  follows: 

f  1.1502-35    Transfers  and  issuances  of 
sutMidlary  member  stock. 

[The  text  of  proposed  §  1.1502-35  is 
the  same  as  the  text  of  §  1.1502-35T 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

•  •        •        •        • 

David  A.  Mader. 

Assistant  Deputy  Commissioner  of  Internal 

Revenue. 

[FR  Doc.  03-6118  Filed  3-11-03;  1:04  pm) 

BMiJNO  COOE  4S3IMI1-P 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  P^rt  17 

RIN  1018-AI69 

Endangered  and  Threatened  Wlldllfa 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Y»rmo 
Manthocmphalua  (Desert  Yellowtiead) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 


summary:  We.  the  Fish  and  Wildlife 
Service  (Service),  propose  to  designate 
critical  habitat  for  Yermo 
xanthocephalus  (desert  yellowhead) 
piusuant  to  the  Endangered  Species  Act 
(Act)  of  1973.  Y.  xanthocephalus  was 


federally  listed  as  threatened  throughout 
its  range  in  central  Wyoming  in  2002. 
Approximately  146  hectares  (ha)  (360 
acres  (ac))  in  Fremont  County, 
Wyoming,  are  proposed  for  designation 
as  critical  habitat  for  Y.  xanthocephalus. 
The  proposed  critical  habitat  occurs 
entirely  on  land  managed  by  the  Bureau 
of  Land  Management  (BLM). 

If  this  proposal  is  made  final,  section 
7  of  the  Act  requires  Federal  agencies  to 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  do  not  destroy  or  adversely 
modify  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
survival  and  recovery  of  the  species. 
Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  particular  area  as  critical 
habitat. 

DATES:  We  will  accept  comments  until 
the  close  of  business  on  May  13,  2003. 
Public  hearing  requests  must  be 
received  by  April  28,  2003. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor. 
Wyoming  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  4000  Airport  Parkway, 
Cheyenne,  Wyoming  82001. 

(2)  You  may  hand-deliver  written 
comments  to  our  Wyoming  Field  Office 
at  the  address  given  above. 

(3)  You  may  send  comments  by 
electronic  mail  (e-mail)  to 
fw6_desertyellowhead@fws.gov.  See  the 
Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  about  electronic  filing. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Jodi 
Bush,  Assistant  Field  Supervisor, 
Wyoming  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  at  the  above  address 
(telephone:  307-772-2374;  facsimile: 
307-772-2358;  e-mail: 
Jodi_Bush@fws.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

Wyoming  botanist  Robert  Dom 
discovered  yermo  xanthocephalus 
■    (desert  yellowhead)  while  conducting 
field  work  in  the  Beaver  Rim  area  of 
central  Wyoming  in  1990.  Dom 
discovered  a  small  population  of  an 
unusual  species  of  Composite 
(Asteraceae).  Dom's  closer  examination 
revealed  that  the  species  was  unknown 


to  science  and  represented  a  new  genus. 
Dom  (1991)  named  his  discovery  Y. 
xanthocephalus,  or  literally  "desert 
yellowhead." 

Yenno  xanthocephalus  is  a  tap- 
rooted,  glabrous  (hairless)  perennial 
herb  with  leafy  stems  to  30  centimeters 
(cm)  (12  inches  (in))  high.  The  leathery 
leaves  are  alternate,  lance-shaped  to 
oval,  4  to  25  cm  (1.5  to  10  in)  long  and 
often  folded  along  the  midvein.  Leaf 
edges  are  smooth  or  toothed.  Flower 
heads  are  many  (25  to  180)  and  crowded 
at  the  top  of  the  stem.  Each  head 
contains  four  to  six  yellow  disk  flowers 
(ray  flowers  are  absent)  surrounded  by 
five  yellow,  keeled  involucre  (whorled) 
bracts  (small  leaves  beneath  the  flower). 
The  pappus  (the  outer  whorl  of 
flowering  parts)  consists  of  many  white 
bristles. 

Yermo  xanthocephalus  flowers  from 
mid-June  to  August  and  may  flower  a 
second  time  in  September.  The  start  and 
end  of  flowering,  as  well  as  the  duration 
of  flowering,  vary  between  years  and 
seem  dependent  upon  temperature  and 
other  climatic  variables.  Fruits  have 
been  observed  fi-om  mid-July  to  early 
September,  but  do  not  persist  after  the 
flower  has  dried  and  bracts  ruptured 
(Heidel  2002). 

Yenno  xanthocephalus  appears  to  be 
an  obligate  outcrosser  (cannot  self- 
pollinate)  (Heidel  2002)  and  is  likely 
pollinated  by  visually-oriented  insects 
attracted  to  the  yellow  flowers  (Dom 
1991).  Several  Hymenopterans  (order 
including  sawflies,  ants,  bees,  and 
wasps)  have  been  collected  from  Y. 
xanthocephalus  heads,  and  small 
skipper  butterflies  noted  on  them, 
although  the  identity  o{  these  potential 
pollinators  is  not  currently  known 
(Heidel  2002).  No  work  has  been  done 
to  document  the  status  of  these  potential 
pollinators  in  this  vicinity.  However,  of 
the  skippers  known  from  Fremont 
County  that  most  likely  use  Y. 
xanthocephalus  habitat,  all  have  Nature 
Conservancy  Global  Ranks  of  G-4 
(apparently  secure  globally)  and  G-5 
(demonstrably  seciu-e  globally)  with  no 
special  conservation  or  management 
needs  identified  by  Opler  et  al.  (1995). 
The  fruits  of  Yermo  xanthocephalus 
are  single-seeded  achenes  (dry  fruit) 
with  a  parachute-like  pappus  of  slender 
bristles.  At  maturity,  the  fruits  are 
exposed  to  the  wind,  which  may 
disperse  the  seed  over  long  distances. 
However,  the  clustered  distribution 
pattern  of  Y.  xanthocephalus,  often 
along  coUuvial  (rock  debris)  washes, 
suggests  that  dispersal  distances  are 
short  and  perhaps  fostered  by  water 
erosion  (Heidel  2002). 

The  species  is  restricted  to  shallow 
deflation  hollows  in  outcrops  of 


Miocene  sandstones  of  the  Split  Rock 
Formation  (Love  1961,  Van  Houten 
1964).  These  hollows  have  been  shaped 
by  the  microscale  dynamics  of  local 
winds,  as  well  as  erosiorial  processes,  in 
an  unstable  portion  of  the  landscape  on 
sites  lacking  desert  pavement  and  with 
low  vegetation  exposed  to  strong-wind 
(Bynum  1993).  Within  the  hollows, 
Yermo  xanthocephalus  occurs  on  low 
slopes,  rim  margins,  colluvial  fans,  and 
bottoms  at  elevations  generally  ranging 
from  2,050  to  2,060  meters  (m)  (6,720  to 
6,760  feet  (ft))  (Heidel  2002). 

Yermo  xanthocephalus  grows  in 
recent  soils  derived  from  sandstones 
and  limestones  of  the  Split  Rock 
Formation  at  its  junction  with  the  White 
River  Formation  (Heidel  2002).  Bynum 
(1993)  found  these  are  shallow,  loamy 
soils  of  the  Entisol  order  that  can  be 
classified  as  a  coarse-loamy  over  sandy- 
skeletal  mixed  Lithic  Torriorthent.  In 
contrast,  the  surrounding  sagebrush 
community  occupies  deep  sandy  loam 
of  the  Aridisol  order.  The  svuface 
stratimi  is  mildly  alkaline  with  little    . 
organic  matter,  while  subsurface  layers 
have  no  accumulation  of  humus,  clay, 
gypsum,  salts,  or  carbonates  (Bynum 
1993). 

The  shape  and  orientation  of  the 
wind-excavated  hollows  may  allow  for 
accumulation  of  moisture  from  sheet 
wash  coming  off  adjacent  areas,  so  the 
hollows  may  be  more  mesic  (moist)  than 
surrounding  areas  (R.  Scott,  Central 
Wyoming  College,  pers.  conmi.  2002). 
The  vegetation  of  these  sites  is  typically 
sparse,  with  vegetative  cover  often  as 
low  as  10  percent,  and  consists 
primarily  of  low-cushion  plants  and 
scattered  clumps  of  Indian  ricegrass 
[Stipa  hymenoides).  Species  common  to 
these  conununities  include  Arenaria 
hookeri  (Hooker's  sandwort).  Astragalus 
kentrophyta  (thistle  milkvetch), 
Hymenoxys  acaulis  (stemless 
hymenoxy),  and  Phlox  muscoides 
(squarestem  phlox)  (Fertig  1995).  A 
more  complete  list  of  frequently 
associated  species  can  be  found  in 
Heidel  (2002). 

Yermo  xanthocephalus  is  currently 
known  from  a  single  population  with 
plants  widely  scattered  over  an  area  of 
20  ha  (50  ac).  This  population  consists 
of  one  large  subpopulation  at  the  base 
of  Cedar  Rim  and  two  smaller 
subpopulations  within  0.4  kilometer 
(km)  (0.25  mile  (mi)).  Originally,  Dom 
observed  approximately  500  plants 
within  1  ha  (2.5  ac)  in  1990  on  Federal 
land  managed  by  the  BLM  (Dom  1991). 
The  estimate  of  the  plant  population's 
size  has  increased  from  500  in  1990  to 
11,967  plants  in  2001  (R.  Scott,  Central 
Wyoming  College,  pers.  comm.,  2001). 
However,  Dom's  original  estimate  of 


500  plants  was  an  ocular  estimate  and 
did  not  include  two  nearby 
subpopulations,  while  Scott  has  been 
conducting  extensive  population 
censuses  in  all  three  subpopulations 
using  a  monitoring  grid  (Heidel  2002). 
Therefore,  the  difference  in  estimates 
may  be  largely  the  result  of  different 
techniques  used  over  differing  acreages 
and  cannot  be  assumed  to  show  a 
significantly  increasing  trendin 
population  size  between  1990  and  2001. 
Based  upon  Scott's  data  collected  from 
1995  through  2001,  the  actual 
population  count  has  increased  hoxa 
9,293  in  1995  to  11,967  in  2001, 
possibly  in  response  to  higher  than 
normal  precipitation  over  the  study 
period  (R.  Scott,  Central  Wyoming 
College,  pers.  comm.,  2001). 

Surveys  conducted  between  1990  and 
1994  failed  to  locate  additional 
populations  of  Yermo  xanthocephalus 
on  outcrops  of  the  Split  Rock,  White 
River,  Wagon  Bed,  and  Wind  River 
formations  in  the  Cedar  Rim  and  Beaver 
Rim  areas  of  southern  Fremont  Coujity 
(Fertig  1995).  No  additional  populations 
were  located  during  follow-up  surveys 
conducted  during  1997  along  Beaver 
Rim  in  Fremont  and  Natrona  counties, 
as  well  as  in  the  Shirley  Basin  in  Carbon 
County  (Heidel  2002).  Additional 
'  surveys  were  conducted  during  2001  in 
segments  of  Cedar  Rim  and  Beaver  Rim 
and  surrounding  areas  not  previously 
surveyed;  however,  no  new  populations 
were  located  (Heidel  2002). 

Yermo  xanthocephalus  is  vulnerable 
to  extinction  from  randomly  occurring, 
catastrophic  events,  as  well  as  even 
small-scale  habitat  degradation,  due  to 
its  small  population  size  and  limited 
geographic  range.  As  described  by  Fertig 
(1995),  the  species  is  characterized  by  a 
long-lived  perermial  growth  form, 
adaptation  to  severe  habitats,  and  low 
annual  reproductive  output.  This  low 
reproductive  output  would  make  the 
species  increasingly  vulnerable  to 
extinction  due  to  chance  events  if  the 
population  size  declined,  because  it  is 
unlikely  that  the  species  would  exhibit 
a  high  rate  of  population  growth,  even 
if  enviroimiental  conditions  improved 
after  such  an  event. 

While  not  known  to  have  impacted 
Yermo  xanthocephalus  to  date,  oil  and 
gas  development  could  impact  the 
population  of  Y.  xanthocephalus  The 
known  population  is  encompassed  by, 
and  adjacent  to,  oil  and  gas  leases  with 
no  specific  lease  stipulations  included 
to  protect  the  plant.  Construction  of 
well  pads,  access  roads,  and  pipelines 
through  occupied  habitat,  as  well  as 
seismic  exploration  of  oil  and  gas 
producing  formations,  could  result  in 
direct  destruction  or  crushing  of  plants 
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and  soil  compaction  and  erosion. 
Additionally,  a  network  of  roads  and 
well  pads  in  the  area  would  result  in 
more  human  intrusion  into  what  is  now 
a  relatively  remote  area. 

The  presence  of  locatable  minerals  in 
the  area  and  their  potential  extraction 
could  also  impact  the  known  Yenno 
xanthocepbalus  population.  Uranium 
and  zeolites,  a  locatable  mineral  with 
properties  useful  in  water  softening, 
manufacturing  of  catalysts,  pollution 
control,  and  removal  of  radioactive 
products  from  radioactive  waste,  are 
found  in  the  Beaver  Rim  area  (BLM 
1986).  Private  parties  can  stake  a  mining 
claim,  explore  for.  and  extract  locatable 
minerals  in  accordance  with  the  1872 
General  Mining  Law.  Such  activity 
should  it  occur  in  the  vicinity  of  the 
known  population  could  result  in  direct 
destruction  of  individual  plants  and 
habitat. 

Recreational  off-road  vehicle  use  ^ 
threatens  to  crush  Yermo 
xanthocephalus  plants  and  compact  or 
erode  soil.  A  two-track,  four-wheel--, 
drive  vehicle  trail  leading  to  an     ^ 
abandoned  oil  well  bisects  the 
population  and  is  open  to  recreationists 
driving  four-wheel-drive  trucks  and     ^- 
other  smaller  all-terrain  vehicles. 

The  Yermo  xanthocephalus 
population  is  in  a  grazing  allotment 
pasture  where  trampling  may  occur  as 
cattle  casually  move  along  "cow  trails" 
or  other  tracks  while  grazing  or  moving 
to  water.  Focused  or  prolonged  use  of 
the  area  by  cattle  could  result  in  damage 
to  the  habitat  and  individual  plants. 
Scott  (2000)  noted  signs  of  moderate 
wild  horse  traffic  adjacent  to  the  habitat. 
However,  at  this  time,  grazing  has  not 
been  documented  as  impacting  the  Y. 
xanthocepbalus  population. 

Additionally,  the  invasion  of  non- 
native  species,  particularly  noxious 
weeds,  could  accompany  many  of  the 
activities  discussed  above.  The  resulting 
changes  to  the  vegetative  community 
could  have  significant  adverse  impacts 
on  the  population  of  Yermo 
xanthocephalus. 

The  current  BLM  Lander  Resource 
Management  Plan,  which  covers  the 
area  proposed  for  designation  as  critical 
habitat  for  Yermo  xanthocephalus,  was 
approved  in  1987,  3  years  prior  to  the 
species'  discovery.  Therefore,  the 
Resource  Management  Plan  does  not 
specifically  mention  the  plant.  In 
response  to  the  proposed  listing  of  Y. 
xanthocephalus,  the  BLM  developed  a 
draft  conservation  agreement, 
assessment,  and  strategy. for  the  plant 
(BLM  1998)  in  order  to  promote  its 
conservation  and  recovery  on  BLM 
lands.  However,  the  document  was 
never  finalized  or  signed. 


In  the  6  years  that  complete 
population  coimts  have  been  done,  the 
Yermo  xanthocephalus  population  has 
appeared  stable  (Heidel  2002).  Current 
conditions  appear  favorable  to  the 
species  and  its  habitat.  Even  small 
changes  to  the  habitat,  such  as 
protective  fencing  around  the  plant's 
location,  or  changes  in  livestock  and 
wildlife  use  or  numbers,  may  have 
negative  impacts  by  altering  water  flow 
patterns  and  trails  that  currently  carry 
water  and  soil  flows.  These  kinds  of 
changes  also  may  allow  native  and  non- 
native  plant  species  to  out-compete  Y. 
xanthocephalus  for  water  and  habitat. 

Previous  Federal  Action 

In  the  plant  Notice  of  Review 
published  on  September  30, 1993  (58  FR 
51144).  we  designated  Yermo 
xanthocephalus  a  Category  2  species  for 
potential  listing  under  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.).  At  that  time. 
Category  2  species  were  those  for  which 
data  in  our  possession  indicated  listing 
was  possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  were  not 
--purrently  known  or  on  file  to  support  a 
'proposed  rule.  On  February  28, 1996, 
we  published  a  Notice  of  Review  in  the 
Federal  Register  (61  FR  7596)  that 
discontinued  the  designation  of 
Category  2  species  as  candidates.  At  that 
time,  this  species  was  upgraded  to 
candidate  status  based  upon  its  small 
population  size,  the  failure  to  locate 
additional  populations  in  similar 
habitats  during  additional  surveys 
during  1994,  and  further  analysis  of 
threats.  A  candidate  is  a  species  for 
which  we  possess  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of  a 
listing  proposal. 

On  November  24, 1997,  we  received 
a  petition  from  the  Biodiversity  Legal 
Foundation  and  Biodiversity  Associates 
alleging  that  Yermo  xanthocephalus 
warranted  emergency  listing.  On 
December  22, 1997,  we  notified  the 
petitioners  that  emergency  listing  was 
not  appropriate  because  BLM 
regulations  provided  some  conservation 
measures  for  the  species,  and  current 
exploratory  oil  and  gas  activities  near 
the  known  occupied  habitat  of  Y. 
xanthocephalus  were  being  coordinated 
with  our  staff  in  the  Wyoming  Field 
Office.  In  addition,  we  notified  the 
petitioners  that  petitions  for  candidate 
species  are  considered  second  petitions, 
because  candidate  species  are  species 
for  which  we  have  aJready  decided  that 
listing  is  warranted.  Therefore,  no  90- 
day  finding  was  required  for 


Biodiversity  Legal  Foimdation's 
petition. 

We  published  the  proposed  rule  to  list 
Yermo  xanthocephalus  as  threatened  in 
the  Federal  Register  on  December  22, 
1998  (63  FR  70745).  In  the  proposed 
rule,  we  found  that  the  designation  of 
critical  habitat  was  not  prudent  because 
the  minimal  benefits  of  such 
designation  would  be  far  outweighed  by 
the  increase  of  threats  from  over 
collection  or  other  human  activities.  We 
believed  critical  habitat  designation 
would  provide  no  additional  benefit  to 
the  species  beyond  that  conferred  under 
sections  7  and  9  of  the  Act  by  listing. 
In  a  proposed  rule  published  in  the 
Federal  Register  on  September  5.  2000 
(65  FR  53691).  we  reopened  the 
conmient  period.  In  the  same  proposed 
rule,  we  sought  comments  regarding  a 
draft  conservation  agreement. 
assessment,  and  strategy  submitted  by 
BLM  (BLM  1998)  for  our  consideration 
when  making  the  listing  decision.  The 
conservation  agreement,  assessment, 
and  strategy  was  never  finalized  or 
signed  and  was  not  considered  as  a  firm 
commitment  to  perform  the  actions 
when  assessing  conservation 
commitments  in  making  the  listing 
decision. 

On  August  9, 1999,  BLM  segregated 
(proposed  withdrawal  oO  1.521.26  ha 
(3,759.12  ac)  surrounding  the 
population  of  Yermo  xanthocephalus 
for  2  years  from  location  and  entry 
under  the  general  Mining  Act  of  1872, 
and  from  settlement,  sale,  location,  and 
entry  under  the  general  land  laws  (64 
FR  43209).  However,  this  segregation 
expired  on  August  9,  2001,  with  no 
finalized  withdrawal  in  place. 

On  November,  12,  2001,  Biodiversity 
Legal  Foundation,  Biodiversity 
Associates,  Center  for  Native 
Ecosystems,  and  Wyoming  Outdoor 
Council  filed  a  complaint  in  the  U.S. 
District  Court  of  Colorado  alleging  that 
the  Service  failed  to  make  a  timely  final 
listing  determination  and  critical  habitat 
designation  for  Yermo  xanthocephalus 
(Biodiversity  Legal  Foundation  v. 
Norton,  Ol-B-2204  District  of 
Colorado).  The  Court  approved  a 
settlement  agreement  on  February  28, 
2002,  which  included  a  March  8,  2003. 
date  for  submission  of  proposed  critical 
habitat  for  Y.  xanthocephalus  to  the 
Federal  Register  for  publication  and  a 
March  8,  2004,  date  for  submission  of 
final  critical  habitat  for  Y. 
xanthocephalus  to  the  Federal  Register. 

After  a  review  of  the  best  scientific 
data  available  and  all  comments 
received  in  response  to  the  proposed 
rule,  we  published  a  final  rule  on  March 
14,  2002,  designating  yermo 
xanthocephalus  as  threatened 


throughout  its  range  (67  FR  11442).  We 
did  not  designate  critical  habitat  at  that 
time.  However,  we  reevaluated  our 
prudency  determination  imder  the 
standards  manddted  by  various  court 
decisions  and  found  that  designation  of 
critical  habitat  for  Y.  xanthocephalus 
was  prudent.  We  elected  to  list  Y. 
xanthocephalus  as  threatened  without 
designation  of  critical  habitat  to  allow 
us  to  concentrate  limited  resources  on 
other  listing  actions  that  needed  to  be 
addressed,  while  allowing  us  to  invoke 
the  protections  needed  for  the 
conservation  of  this  species  without 
further  delay.  We  committed  to  prepare 
.  a  critical  habitat  designation  in  die 
future  when  our  available  resources  and 
priorities  would  allow. 

Critical  Habitat      > 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  an  endangered  or  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary.' 

Critical  habitat  receives  protection 
imder  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  with  regard  to 
actions  carried  out,  funded,  permitted, 
or  authorized  by  a  Federal  agency. 
Section  7  also  requires  conferences  on 
Federal  actions  that  are  likely  to  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  In  our  regulations  at  50  CFR 
402.02,  we  define  destruction  or  adV^e 
modification  as  "a  direct  or  indirect    * 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed  species. 
Such  alterations  include,  but  are  not 
limited  to:  alterations  adversely 
modifying  any  of  those  physical  or 
biological  features  that  were  the  basis 
for  determining  the  habitat  to  be 
critical."  However,  in  a  March  15,  2001. 
decision  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  {Sierra 
Club  V.  U.S.  Fish  and  Wildlife  Service  et 
al,  245  F.3d  434).  the  Court  found  our 
definition  of  destruction  or  adverse 
modification  to  be  invaUd.  In  response 
to  this  decision,  we  are  reviewing  the 


regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 

Aside  from  the  added  protection  that 
may  be  provided  under  section  7.  the 
Act  does  not  provide  other  forms  of 
protection  to  lands  designated  as  critical 
habitat.  However,  the  designation  of 
critical  habitat  provides  benefits  to  the 
species  in  other  ways.  Designation  of 
critical  habitat  allows  for  a  better  focus 
of  conservation  efforts  by  identifying 
those  areas  that  contain  the  primary 
constituent  elements  (physical  and 
biological  features)  essential  to  the 
conservation  of  the  species.  The 
designation  alerts  public  land  " 
management  agencies  to  the  importance 
of  the  area  for  conservation  of  the 
species.  Additionally,  designation  of 
critical  habitat  allows  for  long-term 
planning  that  will  facilitate  the 
conservation  needs  of  the  species. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
.  primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regidations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presentiy  occupied  by  a  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species," 
(50  CFR  424.12(e)).  Accordingly,  unless 
the  best  available  scientific  data  do  not 
demonstrate  that  the  conservation  needs 
of  the  species  require  it,  we  will  not 
designate  critical  habitat  in  areas 


outside  the  geographic  area  occupied  by 
the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  Service  biologists,  to  the  extent 
consistent  with  the  Act,  and  with  the 
use  of  the  best  scientific  and 
commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should,  at  a  minimum,  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  impublished 
materials,  and  expert  opinion. 

Habitat  is  often  dynamic,  and  species 
may  move  frt)m  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  sprecifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy,  fipdings  in  some 
cases.  Similarly,  critical  Habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  vtill  not  control  Yhe 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  Yermo  xanthocephalus,  we 
used  the  best  scientific  information 
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available,  as  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12).  We  reviewed  available 
information  that  pertains  to  the  habitat 
requirements  of  this  species,  including 
information  from  the  final  rule  listing 
the  species  as  threatened  (67  FR  11442). 
data  from  research  and  survey 
observations  at  the  known  population 
site,  status  reports  compiled  by  the 
Wyoming  Natural  Diversity  Database, 
the  BLM's  Resource  Management  Plan/ 
Environmental  Impact  Statement  for  the 
Lander  Resource  Area  (1986).  Geological 
Survey  Bulletins  regarding  the  geology 
of  central  Wyoming  and  the  Beaver  Rim 
area,  data  regarding  soils  at  the  known 
population  site,  and  discussions  with 
botanical  experts  and  BLM  employees. 
We  mapped  critical  habitat  based  on 
U.S.  Geological  Survey  7.5"  quadrangle 
maps  (Dishpan  Butte  and  Sweetwater 
Station,  Wyoming).  We  included  the 
areas  occupied  by  the  subpopulations  of 
Yermo  xanthocephalus  based  upon 
existing  maps  of  the  subpopulations.  as 
well  as  site  visits  by  Service  and  BLM 
employees.  We  included  adjacent  areas 
of  suitable  soils  and  vegetative 
communities  to  allow  for  maintenance 
of  the  seed  bank  and  dispersal. 
Additionally,  we  identified  areas  with 
topographic  features  (outcroppings, 
cliffs,  and  hills)  influencing  the 
microscale  dynamics  of  local  winds, 
erosional  processes,  and  hydrologic 
processes  needed  to  maintain  the 
integrity  of  the  shallow  deflation 
hollows  providing  Y.  xanthocephalus 
habitat,  as  well  as  the  sheet  wash  that 
provides  increased  moisture  to  the 
habitat.  We  believe  these  areas  are 
necessary  because  of  the  unstable  nature 
of  the  landscape  (Bynum  1993)  and  the 
more  mesic  nature  of  the  hollows  than 
the  surrounding  arid  landscape  (R. 
Scott.  Central  Wyoming  College,  pers. 
comm.  2002).  We  delineated  the 
boundary  of  this  area  using  section  lines 
and  quarter-section  lines  where  feasible, 
in  order  to  facilitate  BLM  management 
and  enforcement.  This  designation  will 
also  reduce  the  likelihood  that  extant 
populations  would  be  identified  and 
vandalized. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12.  in  determining  which  areas  to 
proposQ  as  critical  habitat,  we  must 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth,  and  for  normal 


behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  of  offspring;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species.  The  area 
proposed  as  critical  habitat  for  Yenno 
xanthocephalus  is  within  the 
geographical  area  presently  occupied  by 
the  species  and  contains  these  physical 
or  biological  feattires  (primary 
constituent  elements)  essential  for  the 
conservation  of  the  species. 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  for  Yermo 
xanthocephalus  consist  of,  but  are  not 
limited  to: 

(1)  Recent  soils  derived  from 
sandstones  and  limestones  of  the  Split 
Rock  Formation  at  its  junction  with  the 
White  River  Formation.  These  are 
shallow,  loamy  soils  of  the  Entisol  order 
that  can  be  classified  as  coarse-loamy 
over  sandy-skeletal,  mixed.  Lithic 
Torriorthent.  The  surface  stratum  has 
little  organic  matter  and  subsurface 
layers  show  no  accumulation  of  humus, 
clay,  gypsum,  salts,  or  carbonates. 

(2)  Plant  communities  associated  with 
Yermo  xanthocephalus  that  include,  but 
may  not  be  limited  to,  sparsely- 
vegetated  cushion  plant  communities 
with  scattered  clumps  of  Oryzopsis 
hymenoides  (Indian  ricegrass)  between 
2,043  and  2.073  m  (6.700  and  6.800  ft) 
in  Fremont  County.  Wyoming.  Species 
common  to  these  communities  include 
Arenaria  hookeri  (Hooker's  sandwort). 
Astragalus  kentrophyta  (thistle 
milkvetch).  Hymenoxys  acaulis 
(stemless  hymenoxy).  and  Phlox 
musco/des  (squarestem  phlox).  These 
cushion-plant  communities  also  contain 
natural  openings. 

(3)  Topographic  features/relief 
(outcroppings.  cliffs,  and  hills)  and 
physical  processes,  particularly 
hydrologic  processes,  that  maintain  the 
shape  and  orientation  of  the  hollows 
characteristic  of  Yermo  xanthocephalus 
habitat  (through  microscale  dynamics  of 
local  winds  and  erosion)  and  maintain 
moisture  below  the  surface  of  the 
ground  (through  sheet  wash  from  the 
adjacent  outcroppings,  cliffs,  and  hills). 

Criteria  Used  To  Identify  Critical 
Habitat 

We  identified  critical  habitat  essential 
for  the  conservation  of  Yermo 
xanthocephalus  in  the  only  area  where 
it  is  known  to  occur.  There  are  no 
known  historic  locations  for  this 
species.  While  we  acknowledge  the  high 
degree  of  threat  that  arises  from  chance 
catastrophic  events  given  the  limited 


geographic  distribution  of  this  species, 
we  find  no  compelling  evidence  that  the 
plant  ever  existed  at  other  locations.  We 
believe  conservation  of  the  species  can     | 
be  achieved  through  management  of 
threats  to  the  population  within  this 
proposed  critical  habitat. 

Given  the  clustered  distribution 
pattern  of  Yermo  xanthocephalus  and 
our  assumption  that  dispersal  distances 
are  short  and  possibly  fostered  by  water 
erosion,  a  limited  amount  of  critical 
habitat  is  essential  for  maintenance  of 
the  seed  bank  and  dispersal. 
Additionally,  the  persistence  of  the 
species  requires  some  surrounding 
habitat  to  maintain  the  ecological 
processes  that  allow  the  population  and 
the  primary  constituent  elements  to 
persist.  • 

Even  though  we  did  not  propose  sites 
other  than  where  the  population  is 
currently  known  to  occur,  we  do  not 
mean  to  imply  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery  of  the  species. 
Areas  that  support  newly  discovered 
populations  in  the  future,  but  are 
outside  the  critical  habitat  designation, 
will  continue  to  be  subject  to 
conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  of 
the  Aqt  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  prohibitions  of  section 
9  of  the  Act.  as  determined  on  the  basis 
of  best  available  information  at  the  time 
an  action  is  proposed. 

Critical  Habitat  Proposal 

The  proposed  critical  habitat  area 
described  below  constitutes  our  best 
assessment  at  this  time  of  the  area 
essential  for  the  conservation  of  Yermo 
xanthocephalus.  The  site  includes  the 
only  known  location  where  the  species 
currently  occurs  and,  as  such,  is 
essential. 

The  proposed  critical  habitat  is 
approximately  146  ha  (360  ac)  of 
Federal  lands  managed  by  BLM  in  the 
Beaver  Rim  area  approximately  10  km  (6 
mi)  north  of  Sweetwater  Station  in 
southern  Fremont  County,  Wyoming. 
Within  this  area.  Yermo  xanthocephalus 
occurs  in  sparsely  vegetated  cushion- 
plant  communities  associated  with 
shallow  soils  on  low  slopes,  rim 
margins.  coUuvial  fans,  and  bottoms 
within  deflation  hollows.  Additionally, 
as  discussed  previously,  we  included 
areas  supporting  topographic  features 
(outcroppings,  cliffs,  and  hills) 
influencing  the  microscale  dynamics  of 
local  winds,  erosional  processes,  and 
hydrologic  processes  needed  to 
maintain  the  integrity  of  the  shallow 
deflation  hollows  providing  Y. 
xanthocephalus  habitat,  as  well  as  the 


sheet  wash  that  provides  increased 
moistiire  to  the  habitat.  Within  the 
critical  habitat,  Y.  xanthocephalus 
occurs  in  3  subpopulations  with  a  total 
population  size  of  11,967  plants  in  2001 
(R.  Scott,  Central  Wyoming  College, 
pers.  comm.  2001).  Dispersal  fr^m  these 
subpopulations  is  limited  and 
frequently  occtirs  along  coUuvial 
washes. 

Efifects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  frmd, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations. 
States,  local  govertmients.  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  aity  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  action 
agency  in  eliminating  conflicts  that  may 
be  caused  by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  [see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 


likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  d^at  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat; 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  "Reasonable  and  prudent 
alternatives"  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  v\rith  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  Yermo  xanthocephalus  or  its 
critical  habitat  vnll  require  section  7 
consultation.  Federal  actions  not 
affecting  listed  species  or  critical  habitat 
do  not  require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 
designation.  Activities  that,  when 
carried  out,  funded,  or  authorized  by  a 
Federal  agency,  may  directly  or 


indirectly  destroy  or  adversely  modify 
critical  habitat  or  may  be  affected  by  the 
designation  include,  but  are  not  limited 
to: 

(1)  Activities  that  have  the  potential 
to  appreciably  degrade  or  destroy  Yermo 
xanthocephalus  habitat  (and  its  PCEs), 
including  mining,  oil  and  gas 
exploration  and  development,  herbicide 
use,  intensive  livestock  grazing, 
clearing,  discing,  farming,  residential  or 
commercial  development,  off-road 
vehicle  use,  and  heavy  recreational  use; 

(2)  Alteration  of  existing  hydrology  by 
lowering  the  groundwater  table  or 
redirection  of  sheet  flow  from  areas 
adjacent  to  deflation  hollowsf 

(3)  Compaction  of  soil  through  the 
establishment  of  trails  or  roads; 

(4)  Activities  that  foster  the 
introduction  of  non-native  vegetation, 
particularly  noxious  weeds,  or  create 
conditions  that  encourage  the  growth  of 
non-natives.  These  activities  could 
include,  but  are  not  limited  to: 
irrigation,  supplemental  feeding  of 
livestock,  and  ground  disturbance 
associated  with  pipelines,  roads,  and 
other  soil-disturbing  activities;  and 

(5)  Appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects 
(e.g.,  construction  of  fencing  along  the 
perimeter  of  the  critical  habitat  leading 
to  cattle  congregation  at  the  fence  and 
resultant  focused  disturbance,  erosion, 
and  changes  to  drainage  patterns,  soil 
stability,  and  vegetative  community 
composition). 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor.  Wyoming  Field  Office.  U.S. 
Fish  and  Wildlife  Service  [see 
ADDRESSES  section).  Requests  for  copies 
of  the  regulations  on  listed  wildlife,  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services. 
P.O.  Box  25486.  DFC,  Denver,  Colorado 
80225-0486  (telephone:  303-236-7400; 
facsimile:  303-236-0027). 

Economic  Analjrsis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
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the  economic  impacts  of  designating  the 
specific  proposed  area  as  critical  habitat 
prior  to  a  final  determination.  When 
completed,  we  will  announce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  will  open  a  public 
comment  period  on  the  draft  economic 
analysis  and  proposed  rule  at  that  time. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
accurate  and  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation: 

(ZjSpecific  information  on  the 
amount  and  distribution  of  Yermo 
xanthocephalus  habitat,  and  what 
habitat  is  essential  to  the  conservation 
of  the  species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  area 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Yenno  xanthocephalus.  such 
as  those  derived  from  non-consumptive 
uses  (e.g..  hiking,  camping,  bird- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs);  and 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

If  you  wish  to  comment  on  this 
proposed  rule,  you  may  submit  your 
comments  and  materials  by  any  one  of 
several  methods  [see  ADDRESSES 
section).  If  submitting  comments  by 
electronic  format,  please  submit  them  in 
ASCII  file  format  and  avoid  the  use  of 
special  characters  and  encryption. 
Please  include  your  name  and  return  e- 
mail  address  in  your  e-mail  message. 


Please  note  that  the  e-mail  address  will 
be  closed  out  at  the  termination  of  the 
public  comment  period.  If  you  do  not 
receive  confirmation  from  the  system 
that  we  have  received  your  message, 
contact  us  directly  by  calling  our 
Wyoming  Field  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT  section). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
begirming  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address  (see 
ADDRESSES  section). 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  that  our  critical 
habitat  designation  is  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  these  peer 
reviewers  copies  of  this  proposed  rule 
immediately  following  pubfication  in 
the  Federal  Register.  We  will  invite 
these  peer  reviewers  to  comment, 
during  the  public  comment  period,  on 
the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  public 
comment  period  on  this  proposed  rule   . 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  frt)m  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 


We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

OarityoftheRuIe 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPt^MENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  notice?  (5) 
What  else  could  we  do  to  make  the 
proposed  rule  easier  to  understand? 

Send  comments  that  concern  how  we 
could  make  this  notice  easier  to 
understand  to:  Office  of  Regulatory 
Affairs,  Department  of  the  Interior, 
Room  7229. 1849  C  Street.  NW.. 
Washington,  DC  20240.  You  also  may  e- 
mail  your  comments  to  this  address: 
Execsec@ios.doi.gpv. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866.  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
document  is  not  a  significant  rule  and 
therefore  OMB  is  not  required  to  review 
it.  We  are  preparing  a  draft  analysis  of 
this  proposed  action,  which  will  be 
available  for  public  comment,  to 
determine  the  economic  consequences 
of  designating  the  specific  area  as 
critical  habitat.  The  availabihty  of  the 
draft  economic  analysis  will  be 
announced  in  the  Federal  Register  and 
in  local  newspapers  so  that  it  is 
available  for  public  review  and 
comments. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibiUty  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 


organizations,  and  small  govenmient 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  fof  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  oil  a  substantial 
number  of  small  entities. 

The  area  we  are  proposing  as  critical 
habitat  is  already  occupied  by  Yermo 
xanthocephalus.  As  a  result.  Federal 
agencies  funding,  permitting,  or 
implementing  activities  in  this  area  are 
already  required  to  consult  with  us 
under  section  7  of  the  Act.  to  avoid 
jeopardizing  the  continued  existence  of 
this  species.  While  the  designation  of 
critical  habitat  will  require  that  agencies 
ensure,  through  section  7  consultation, 
that  their  activities  do  not  destroy  or 
adversely  modify  critical  habitat,  we  do 
not  believe  this  will  result  in  any 
additional  regulatory  burden  on  the 
Federal  agencies  or  their  applicants.  As 
a  result,  this  proposed  rule,  if  finalized, 
would  not  likely  result  in  a  significant 
economic  burden  on  Federal  agencies  or 
their  applicants.  However,  the  economic 
analysis  will  provide  the  details  needed 
prior  to  certifying  that  this  proposed 
rule  is  not  expected  to  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities,  with  no  need  for  a 
regulatory  flexibility  analysis. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18.  2001 ,  the  President  issued 
an  Executive  Order  (13211)  which 
applies  to  regulations  that  significantly 
affect  energy  supply,  distribution,  and 
use.  Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  imdertaking  certain 
actions.  Because  this  proposed  rule  is 
not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.),  we  will  use  the  economic  analysis 
to  further  evaluate  this  situation. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
The  rule  will  not  increase  or  decrease 


ciuxent  restrictions  on  private  property 
concerning  Yermo  xanthocephalus 
because  all  of  the  critical  habitat 
designated  is  on  Federal  land.  Due  to 
current  public  knowledge  of  the  species' 
protection,  and  the  fact  that  the  plant 
receives  protection  through  section  9  of 
the  Act  both  within  and  outside- of  the 
designated  areas,- we  do  not  anticipate 
that  property  values  will  be  affected  by 
the  critical  habitat  designation. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not'have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  designation  with,  appropriate 
State  resource  agencies  in  Wyoming. 
The  designation  of  critical  habitat 
within  the  geographic  range  occupied 
by  Yermo  xanthocephalus  imposes  no 
additional  restrictions  to  those  ciuxently 
in  place  and,  therefore,  has  little 
additional  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  may  have  some  benefit  to 
these  governments  in  that  the  area 
essential  to  the  conservation  of  the 
species  is  more  clearly  defined,  and  the 
primary  constituent  elements  of  the 
habitat  necessary  to  the  conservation  of 
the  species  are  specifically  identified. 
While  defining  the  area  essential  to  the 
conservation  of  Y.  xanthocephalus  and 
identifying  primary  constituent 
elements  does  not  alter  where  and  what 
federally  sponsored  activities  may 
occur,  this  information  may  assist  these 
local  governments  in  long-range 
planning  (rather  than  waiting  for  case- 
by-case  section  7  consultations  to 
occur). 

Civil  Justice  Reform     ^ 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within'  the 
designated  area  to  assist  the  public  in 
imderstanding  the  habitat  needs  of 
yenno  xanthocephalus. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
for  which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 


An  agency  may  not  conduct  or  sponsor^ 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  valid  OMB  Control  Number. 

National  Environmental  Policy  Act 

Chu  position  is  that,  outside  the  Tenth 
Circuit,  we  do  not  need  to  prepare 
environmental  analyses  as  defined  by 
the  National  Enviromnental  Policy  Act 
(NEPA)  in  connection  with  designating 
critical  habitat  under  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25, 1983  (48  FR 
49244).  This  assertion  was  upheld  in  the 
courts  of  the  Ninth  Circuit  (Douglas 
County  V.  Babbitt.  48  F  .3d  1495  (Ninth 
Cir.  Ore.  1995),  cert,  denied  116  S.  Ct. 
698  (1996)).  However,  when  the  range  of 
the  species  includes  States  within  the 
Tenth  Circuit,  pursuant  to  the  Tenth 
Circuit  ruling  in  Catron  County  Board  of 
Commissioners  v.  U.S.  Fish  and  Wildlife 
Service,  75  F  .3d  1429  (Tenth  Cir.  1996). 
we  will  complete  a  NEPA  analysis.  The 
range  of  Yermo  xanthocephalus 
includes  States  within  the  Tenth 
Circuit;  therefore,  we  are  completing  an 
Environmental  Assessment  and  will 
announce  its  availability  in  the  Federal 
Register. 

Govemment-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Government  Relations 
with  Native  Anrerican  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  readily 
acknowledge  our  responsibility  to 
communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
government-to-govemment  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
Yermo  xanthocephalus  because  these 
lands  do  not  support  populations,  or 
provide  essential  habitat.  Therefore, 
critical  habitat  for  Y.  xanthocephalus 
has  not  been  proposed  on  Tribal  lands. 
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List  of  Sub|ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17.  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows:  » 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  1 7. 1 2(h),  revise  the  entry  for 
Yermo  xanthocephalus  under 
"FLOWERING  PLANTS"  to  read  as 
follows: 

f  1 7.1 2    Endangar*d  and  threatened  plants. 

***** 

(h)*  *  • 


Species 

Historic  range 

Family 

Status 

When  listed 

Critical 
habitat 

Special 
rules 

Scientific  name 

Common  name 

Flowering  plants 

• 

Yermo 
xanthocephalus 

• 

• 

Desert  yellowhead  .. 

• 

• 

U.S.A.  (WY) 

• 

• 

.    Asteraceae— Sun- 
flower. 

• 

• 

T 

• 

• 
723 

• 

i  7.96(a) 

• 

NA 

• 

3.  In  §  17.96.  amend  paragraph  (a)  by 
adding  an  entry  for  Yermo 
xanthocephalus  in  alphabetical  order 
under  Asteraceae  to  read  as  follows: 

f  17.96    Crtticai  habitat— plants. 

(a)*  *  • 

Family  Asteraceae:  Yermo 
xanthocephalus  (Desert  yellowhead) 

(1)  Critical  habitat  unit  is  depicted  for 
Fremont  County.  Wyoming,  on  the  map 
below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Yermo 
xanthocephalus  are  those  habitat 
components  that  are  essential  for  the 
primary  needs  of  the  species.  Based 
upon  our  current  knowledge  of  this 
species,  the  primary  constituent 
elements  include,  but  are  not  limited  to: 

(i)  Recent  soils  derived  from 
sandstones  and  limestones  of  the  Split 


Rock  Formation  at  its  Junction  with  the 
White  River  Formation.  These  are 
shallow,  loamy  soils  of  the  Entisol  order 
that  can  be  classified  as  coarse-loamy 
over  sandy-skeletal,  mixed,  Lithic 
Torriorthent.  The  surface  stratum  has 
little  organic  matter  and  subsurface 
layers  show  no  accumulation  of  humus, 
clay,  gypsiun,  salts,  or  carbonates. 

(ii)  Plant  communities  associated  with 
yenno  xanthocephalus  that  include,  but 
may  not  be  limited  to,  sparsely 
vegetated  cushion-plant  communities 
with  scattered  clumps  of  Oryzopsis 
hymenoides  (Indian  ricegrass)  between 
2.043  and  2.073  m  (6.700  and  6.800  ft) 
in  Fremont  County.  Wyoming.  Species 
common  to  these  communities  include 
Arenaria  hookeri  (Hooker's  sandwort). 
Astragalus  kentrophyta  (thistle 
milkvetch).  Hymenoxys  acaulis 


(stemless  hymenoxy).  and  Phlox 
muscoides  (squarestem  phlox).  These 
cushion-plant  commimities  also  contain 
natiu'al  openings. 

(iii)  Topographic  features/relief  and 
physical  processes,  particularly 
hydrologic  processes,  that  maintain  the 
shape  and  orientation  of  the  hollows 
characteristic  of  yenno  xanthocephalus 
and  maintain  moisture  below  the 
surface  of  the  ground. 

(3)  The  critical  habitat  unit  occurs 
entirely  in  Fremont  County.  Wyoming. 

(i)  From  U.S.  Geological  Survey  7.5" 
quadrangle  maps  Dishpan  Butte  and 
Sweetwater  Station.  Wyoming.  T.  31  N.. 
R.  95  W..  SW  V4  sec.  27.  NW  V*  sec.  34. 
and  W  V2  W  V2  NE  V*  sec.  34. 

(ii)  Map  follows: 

BHJJNO  COOC  4310-S6-P 


Proposed  Critical  Habitat  for  Desert  Yellowhead 

(Yermo  xanthocephalus) 


A/  Roads 

1  Bureau  of  Land  Management 
1      1  Private 

Wyoming 

?^ 

1 

r 

^ 

-1      r 

L_L                                     , 

Mies 


Kitometers 


DISCLAIMER 

This  map  is  a  graphical  representation  of  (Yermo  xanthocephalus)  critical  habitat  and  is  provided  for 

illustrative  purposes  only.  The  map  and  GIS  vector  files  used  to  create  this  map  are  not  the 

definitive  source  for  determining  critical  habitat  boundaries.  While  the  Service  makes  every  effort  to 

represent  the  critical  habitat  shown  on  this  map  as  completely  and  accurately  as  possible  (given  existing 

time,  resource,  data  and  display  constraints),  the  USFWS  gives  no  warranty,  expressed  or  implied,  as  to  the 

accuracy,  reliability.rOr  completeness  of  these  data. 
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Dated:  March  6,  2003. 
Craig  Maiiaon, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

IFR  Doc.  03-6131  Filed  3-13-03;  8:45  am] 

MLUNQ  COM  4310-SS-C 


OEPARTMEKT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AI26 

Endangered  and  Threatened  Wildlife 
and  Plants;  Criticai  Habitat 
Designation  for  Four  Vernal  Pool 
Crustaceans  and  Eleven  Vernal  Pool 
Plants  in  California  and  Souttiem 
Oregon 

AGEr4CY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of  the 

comment  period.  


summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
reopening  of  the  comment  period  for  the 
proposed  rule  and  economic  analysis  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  four  vernal  pool 
crustaceans  and  eleven  vernal  pool 
plants  in  36  counties  in  California  and 
one  county  in  Oregon.  We  are  reopening 
the  comment  period  for  the  proposed 
rule  and  the  draft  economic  analysis  to 
allow  interested  parties  additional  time 
to  submit  comments  and  information  to 
us  for  our  consideration  in  making  the 
final  determination  of  critical  habitat  for 
the  15  vernal  pool  species.  Comments 
previously  submitted  need  not  be 
resubmitted  as  they  will  be  incorporated 
into  the  public  record  as  part  of  this  re- 
opening of  the  comment  period,  and 
will  be  fully  considered  in  the  final  rule. 
DATES:  We  will  accept  comments  on  the 
proposed  critical  habitat  designation 
and  the  economic  analysis  until  March 
28. 2003. 

ADDRESSES:  Written  comments  and 
information  should  be  submitted  to 
Wayne  White.  Field  Supervisor, 
Sacramento  Fish  and  Wildlife  Office. 
U.S.  Fish  and  Wildlife  Service.  2800 
Cottage.  Room  W-2605,  Sacramento,  CA 
95825.  Written  comments  may  also  be 
sent  by  fax  to  916/414-6710  or  hand- 
delivered  to  our  Sacramento  Fish  and 
Wildlife  Office  at  the  above  address. 
You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
fwl  _vemaIpool@fws.gov. 


You  may  view  commMits  and 
materials  received  ,  as  well  as 
supporting  documentation  used  in  the 
preparation  of  this  proposed  rule,  by 
appointment,  during  normal  business 
hours  in  the  U.S.  Fish  and  Wildlife 
Service's  Sacramento  Fish  and  Wildlife 
Office  at  the  above  address.  You  may 
obtain  copies  of  the  proposed  rule  and 
the  draft  economic  analysis  from  the 
above  address,  by  calling  (916)  414- 
6600.  or  from  our  Web  site  at  http:// 
sacram  en  to  .fws.gov/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  Roessler  or  Susan  Moore,  at  the 
Sacramento  Fish  and  Wildlife  Office 
address  above  (telephone  (916)  414- 
6600;  facsimile  (916)  414-6710). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  24,  2002,  we  published 
a  proposed  rule  to  designate  critical 
habitat,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
for  four  vernal  pool  crustaceans  and 
eleven  vernal  pool  plants  (67  FR  59884). 
The  four  vernal  pool  crustaceans 
involved  in  this  critical  habitat 
designation  are  the  Conservancy  fairy 
shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  [Branchinecta 
longjantenna),  vernal  pool  fairy  shrimp 
(Bro/ic/iinecta  lynchi)  and  vernal  pool 
tadpole  shrimp  [Lepidurus  packardi). 
The  eleven  vernal  pool  plant  species  are 
Butte  Coimty  meadowfoam  (Limnanthes 
floccosa  ssp.  califomica).  Contra  Costa 
goldfields  (Lasthenia  conjugens). 
Hoover's  spurge  (Chamaesyce  hooverO. 
succulent  (or  fleshy)  owl's-clover 
[Castilleja  campestris  ssp.  succulenta), 
Colusa  grass  (Neostapfia  colusana), 
Greene's  tuctoria  (Tuctoria  greenei), 
hairy  Orcutt  grass  [Orcuttia  pilosa), 
Sacramento  Orcutt  grass  (Orcuttia 
viscida),  San  Joaquin  Valley  Orcutt  grass 
(Orcuttia  inaequalis),  slender  Orcutt 
grass  (Orcuttia  tenuis),  and  Solano, grass 
(Tuctoria  mucronata).  We  proposed  a 
total  of  128  imits  of  critical  habitat  for 
these  15  species,  totaling  approximately 
672.920  hectares  (ha)  (1.662.762  acres 
(ac))  in  36  counties  in  California  and 
one  county  in  Oregon.  All  the  species 
listed  above  live  in  vernal  pools 
(shallow  depressions  that  hold  water 
seasonally),  swales  (shallow  drainages 
that  carry  water  seasonally),  and 
ephemeral  freshwater  habitats.  None  are 
known  to  occur  in  riverine  waters, 
marine  waters,  or  other  permanent 
bodies  of  water.  The  vernal  pool 
habitats  of  these  species  have  a 
discontinuous  distribution  west  of  the 
Sierra  Nevada  that  extends  from 
southern  Oregon  through  California  into 
northern  Baja  California.  Mexico.  The 


species  have  all  adapted  to  the  generally 
mild  climate  and  seasonal  periods  of 
inimdation  and  drying  which  help  make 
the  vernal  pool  ecosystems  of  California 
and  southern  Oregon  imique.  Critical 
habitat  receives  protection  from 
destruction  or  adverse  modification 
through  required  consultation  under 
section  7  of  the  Act  with  regards  to 
actions  carried  out.  funded,  or 
authorized  by  a  Federal  agency.  Section 
4(b)(2)  of  the  Act  requires  that  the 
Searetary  of  the  Ulterior  shall  designate 
or  revise  critical  habitat  based  upon  the 
best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact  of  specifying  any 
particular  area  as  critical  habitat. 

The  pubUc  comment  period  for  the 
September  24,  2002,  proposal  originally 
closed  on  November  25,  2002,  and  was 
extended  by  the  November  21.  2002. 
notice  of  availability  of  the  draft 
economic  analysis  to  close  on  December 
23,  2002.  The  draft  economic  analysis 
estimates  the  foreseeable  economic 
impacts  of  the  critical  habitat 
designation  on  government  agencies  and 
private  businesses  and  individuals.  The 
Service  will  not  make  any  final 
decisions  about  exclusions  based  on 
economic  impact,  until  it  has  obtained 
public  comment  on  the  economic 
analysis  and  produced  an  addendum  to 
the  economic  analysis  containing  its 
final  conclusions.  The  Service  is 
interested  in  comments  from  the  public 
on  the  economic  analysis,  on  whether 
any  of  the  areas  identified  in  the 
economic  analysis  as  having  economic 
effects  should  be  excluded  for  economic 
reasons,  and  whether  those  or  any  other 
areas  should  be  excluded  for  other 
reasons. 

For  further  information  regarding 
background  biological  information  on 
the  15  vernal  pool  species,  please  refer 
to  our  proposed  rule  published  in  the 
Federal  Register  on  September  24,  2002, 
(67  FR  59884). 

PubUc  Comments  Solicited 

We  solicit  additional  information  and 
comments  that  may  assist  us  in  making 
a  final  decision  on  the  proposed  rule  to 
designate  critical  habitat  for  the  four 
vernal  pool  crustaceans  and  eleven 
vernal  pool  plants.  We  intend  that  any 
final  action  resulting  &t)m  our  proposal 
will  be  as  accurate  and  effective  as 
possible.  Therefore,  we  are  reopening 
the  comment  period  to  solicit  additional 
information  firom  the  general  public, 
other  concerned  governmental  agencies, 
the  scientific  community,  industry,  or 
any  other  interested  party  concerning 
this  proposed  rule.  We  particularly  seek 
comments  concerning: 


(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act.  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation  and  whether  areas  under 
consideration  require  additional  special 
management; 

(2)  Specific  information  on  the 
amount  and  distribution  of  any  of  the 
vernal  pool  crustaceans  or  vernal  pool 
plants  and  what  habitat  is  essential  to 
the  conservation  of  these  species  and 
why; 

(3)  Land  use  designations  and  ciurent 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat;  in  particular,  in  GTegon, 
we  seek  information  related  to  potential 
of  selected  parcels  to  contribute  to  the 
species  recovery,  considering  their 
zoning,  adjacent  land  uses,  watershed 
integrity,  and  potential  for  edge  effects 
(related  to  shape  of  parcel); 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  vernal  pool  crustaceans  and 
vernal  pool  plants  such  as  those  derived 
from  non-consumptive  uses  (e.g., 
hiking,  camping,  bird-watching, 
enhanced  watershed  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values."  and 
reductions  in  administrative  costs); 

(6)  Whether  any  areas  should  be 
excluded  pursuant  to  section  4(b)(2); 


(7)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodatingpublic concern  and 
comments;  and 

(8)  Assumptions  reflected  in  the 
economic  analysis  regarding  land  use 
practices  and  current,  planned,  or 
reasonably  foreseeable  activities  in  the 
subject  areas,  including  comments  or 
information  relating  to  the  potential 
effects  that  the  designation  could  have 
on  private  landovraers  as  a  result  of 
actual  or  foreseeable  State  and  local 
government  responses  due  to  the 
California  Environmental  Quality  Act. 

If  you  wish  to  comment  on  this 
proposed  rule,  you  may  submit  your 
comments  and  materials  by  any  one  of 
several  methods  (see  ADDRESSES).  Please 
submit  electronic  mail  comments  as  an 
ASCII  file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  Vernal  Pool 
Critical  Habitat"  and  your  name  and 
return  address  in  your  electronic 
message.  Please  note  that  the  electronic 
address  fwl_vemalpooI@fws.gov  will  be 
closed  out  at  the  termination  of  the 
public  comment  period.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  electronic 
message,  contact  us  directly  by  calling 
our  Sacramento  Fish  and  WildUfe  Office 
at  phone  number  (916)  414-6600. 

Our  practice  is  to  make  comments, 
including  nan[ies  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 


we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circimistances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  frt>m 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  made  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

The  comment  period,  which 
originally  closed  on  December  23,  2002 
(67  FR  70202),  will  now  close  on  the 
date  specified  above  in  the  DATES 
section. 

Author 

The  primary  author  of  this  notice  is   ^ 
Susan  Moore,  (see  ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et)seq.). 

Dated:  March  7,  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  03-6370  Filed  3-12-03;  4:45  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
ccmmittee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  03-007N] 

Codex  Alimentarius:  31st  Session  of 
the  Codex  Committee  on  Food 
Labelling 

AGENCY:  Office  of  the  Under  Secretary 
for  Food  Safety. 

action:  Notice  of  pubUc  meeting; 
request  for  comments. 

summary:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  U.S. 
Department  of  AgricuUure  (USD A),  and 
the  Food  and  Drug  Administration 
(FDA),  Department  of  Health  and 
Human  Services,  are  sponsoring  a 
public  meeting  on  March  20,  2003,  to 
provide  information  and  receive  public 
comments  on  agenda  items  that  will  be 
discussed  at  the  31st  Session  of  the 
Codex  Committee  on  Food  Labelling 
(CCFL),  which  will  be  held  in  Ottawa, 
Canada,  on  April  28-May  2,  2003. 
USDA  and  FDA  recognize  the 
importance  of  providing  interested 
parties  the  opportunity  to  obtain 
background  information  on  the  CCFL  of 
the  Codex  Alimentarius  Commission 
(Codex)  and  to  address  items  on  the 
Agenda  for  the  31st  Session  of  the 
CCFL. 

DATES:  The  public  meeting  is  scheduled 
for  Thursday.  March  20,  2003.  from  1 
p.m.  to  4:30  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Auditorium,  Harvey  W. 
Wiley  Federal  Building,  5100  Paint 
Branch  Parkway,  College  Park.  MD.  To 
receive  copies  of  the  documents 
referenced  in  this  notice,  contact  the 
FSIS  Docket  Clerk,  U.S.  Department  of 
Agricidture,  Food  Safety  and  Inspection 
Service.  Room  102.  Cotton  Aimex,  300 
12th  Street,  SW.,  Washington.  DC 
20250-3700.  The  documents  will  also 
be  accessible  via  the  World  Wide  Web 
at  the  following  address:  http:// 


www.codexalimentarius.net/ 
current.asp. 

If  you  have  comments,  please  send  an 
original  and  two  copies  to  the  FSIS 
Docket  Clerk  and  reference  Docket 
Number  03-007N.  All  comments 
submitted  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

To  gain  admittance  to  this  meeting, 
individuals  should  preregister.  All 
registrants  will  need  to  present  a  photo 
ID  for  entrance  into  the  Auditorium.  To 
pre-register,  please  contact  Ms.  Theresa 
Thomas,  at  (301)  436-1967  or  (301) 
436-2636  (fax). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Matten,  Fntemational  Issues 
Analyst,  U.S.  Codex  Office,  Food  Safety 
and  Inspection  Service,  Room  4861 , 
South  Building,  1400  Independence 
Avenue  SW..  Washington.  DC  20250; 
Phone:  (202)  205-7760,  Fax:  (202)  720- 
3157. 
SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  World  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  protecting  the  health 
and  economic  interests  of  consumers 
and  encouraging  fair  international  trade 
in  food.  Through  adoption  of  food 
standards,  codes  of  practice,  and  other 
guidelines  developed  by  its  conunittees, 
and  by  promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  fi-om 
adulteration,  and  properly  labeled.  In 
the'United  States,  USDA,  FDA,  and  the 
Environmental  Protection  Agency 
manage  and  carry  out  U.S.  Codex 
activities. 

The  CCFL  drafts  labeling  provisions 
that  are  applicable  to  all  foods; 
considers,  amends  if  necessary,  and 
endorses  specific  provisions  on  labeling 
of  draft  standards,  codes  of  practice,  and 
guidelines  prepared  by  other  Codex 
committees;  studies  specific  labeling 
problems  assigned  to  it  by  the 
Commission;  and  studies  problems 
associated  with  the  advertisement  of 
food,  with  particular  reference  to  claims 
and  misleading  descriptions.  The  CCFL 
is  chaired  by  Canada. 


Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  provisional  agenda  items  to  be 
discussed  during  the  public  meeting: 

1.  Adoption  of  the  Agenda. 

2.  Matters  referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  Committees. 

3.  Consideration  of  Labelling 
Provisions  in  the  Draft  Codex  Standards. 

4.  Draft  Amendment  to  the  General 
Standard  for  the  Labelling  of 
Prepackaged  Foods  (Class  names). 

5.  Draft  Amendment  to  the  Guidelines 
on  Nutrition  Labelling  (Section  3.2 
Listing  of  Nutrients). 

6.  Draft  Guidelines  for  the  Use  of 
Health  and  Nutrition  Claims. 

7.  (a.)  Draft  Recommendations  for  the 
Labelling  of  Foods  obtained  through 
Certain  Techniques  of  Genetic 
Modification/Genetic  Engineering  (Draft 
Amendment  to  the  General  Standard  for 
the  Labelling  of  Prepackaged  Foods): 
Definitions. 

Cb.)  Proposed  Draft  Recommendations 
for  the  Labelling  of  Foods  obtained 
through  Certain  Techniques  of  Genetic 
Modification/Genetic  Engineering 
(Proposed  Draft  Guidelines  for  the 
Labelling  of  Foods  and  Food  Ingredients 
Obtained  through  Certain  Techniques  of 
Genetic  Modification/Engineering): 
Labelling  Provisions. 

8.  Guidelines  for  the  Production, 
Processing,  Labelling  and  Marketing  of 
Organically  Produced  Foods. 

Proposed  Draft  Revised  Sections: 

(a)  Section  5— -Criteria,  and 

(b)  Annex  2— Permitted  Substances. 

9.  Proposed  Draft  Amendment  to  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods:  Quantitative 
Declaration  of  Ingredients. 

10.  Consideration  of  Country  of  Origin 
Labelling. 

11.  Consideration  of  Food  Labelling 
and  Traceability. 

12.  Discussion  Paper  on  Misleading 
Claims. 

Each  issue  listed  will  be  fully 
described  in  docimients  distributed,  or 
to  be  distributed,  by  the  Canadian 
Secretariat  to  the  Meeting.  Members  of 
the  public  may  access  or  request  copies 
of  these  documents  (see  ADDRESSES). 

Public  Meeting 

At  the  March  20th  public  meeting,  the 
agenda  items  will  be  described, 
discussed,  and  attendees  will  have  an 
opportunity  to  pose  questions  and  offer 


comments.  Written  comments  may  be 
offered  at  the  meeting  or  sent  to  the 
FSIS  Docket  Room  {see  ADDRESSES). 
Written  conunents  should  state  that  they 
relate  to  activities  of  the  31st  CCFL. 

Additional  Information 

Pursuant  to  Departmental  Regidation 
4300-4.  "Civil  Rights  Impact  Analysis," 
dated  September  22. 1993.  FSIS  has 
considered  the  potential  civil  rights 
impact  of  this  notice  on  minorities, 
women,  and  persons  with  disabilities. 

Therefore,  to  ensure  that  these  groups 
and  others  are  made  aware  of  this 
meeting,  FSIS  will  announce  it  and 
provide  copies  of  the  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  Listserv.  a  hee  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on  line  through  the 
Internet  at  http://www.fsis.usda.gov. 
The  update  is  used  to  provide 
information  regarding  FSIS  policies, 
procedures,  regtdations.  Federal 
Register  notices,  FSIS  public  meetings, 
recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents  and 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals 
who  have  requested  to  be  included. 
Through  the  Listserv  and  Web  page. 
FSIS  is  able  to  provide  information  to  a 
much  broader,  more  diverse  audience. 
For  more  information,  contact  the 
Congressional  and  Public  Affairs  Office 
at  (202)  720-9113. 

'To  be  added  to  the  free  e-mail 
subscription  service  (Listserv).  go  to  the 
"Constituent  Update"  page  on  the  FSIS 
Web  site  at  http://www.fsis.usda.gov/oa/ 
update/update.htm. 

Click  on  the  "Subscribe  to  the 
Constituent  Update  Listserv"  link,  then 
fill  out  and  submit  the  form. 

Done  at  Washington,  DC,  on  March  7, 
2003. 

F.  Edward  Scarbrough, 
U.S.  Manager  for  Codex  Alimentarius. 
(PR  Doc.  03-6122  Filed  3-13-03;  8:45  am] 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Helena  National  Forest  Travel  Plan, 
Helena  National  Forest,  Broadwater, 
Lewis  &  Clark,  Meagher,  and  Powell 
Counties,  MT 

agency:  Forest  Service,  USDA. 


ACTION:  Cancellation  notice. 

SUMMARY:  On  December  1,  2000,  a 
Notice  of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  called 
the  Helena  National  Forest  Travel  Plan 
was  pubUshed  in  the  65  FR  75236.  This 
NOI  is  hereby  rescinded  due  to  elapsed 
time' since  the  appearance  of  the  NOI  in 
the  Federal  Register  and  changed  scope 
of  the  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Neal,  Travel  Plan  Coordinator, 
Helena  National  Forest,  2880  Skyway 
Drive,  Helena  MT  59601 ,  phone  406- 
449-5201. 

Dated:  March  7,  2003. 
Allen  L.  Christophersen, 

Deputy  Forest  Supervisor. 

(FR  Doc.  03-6042  Filed  3-13-03;  8:45  am] 

BILLING  COOE  3410-1 1-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition  and 
Deletions 

AGENbY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  bom 

Procurement  List. 

- I 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List  a 
product  and  a  service  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  April  13,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  Addition: 
On  January  10,  2003,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  FR  1434)  of  proposed  additions  to 
the  Prociu'ement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
service  and  impact  of  the  addition  on 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 


I  certify  that  the  following  action  will' 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proftosed        c- 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 

added  to  the  Procvirement  List: 

Service:  Service  Type/Location: 
Janitorial/Custodial.  U.S.  Coast 
Guard  Cutter  Aspen,  Verba  Buena 
Island.  San  Francisco,  California. 

NPA :  Toolworks ,  Inc. ,  San  Francisco, 
California. 

Contract  Activity:  U.S.  Coast  Guard 

Integrated  Support  Command.  (^ 

Alameda,  California. 
Deletions: 
I  certify  that  the  following  action  will 

not  have  a  significant  impact  on  a 

substantial  number  of  small  entities. 

The  major  factors  considered  for  this 

certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
product  and  service  to  the  Government. 

3.  There"  are  no  knov\m  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  and  service 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  prodifct  and  service 
listed  below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  product 
and  service  are  deleted  from  the 
Procurement  List: 
Product:  Product/NSN:  Brush.  Tooth 

Brush  Style,  792tM)0-900-3577. 
NPA:  None  currenUy  authorized. 
Contract  j4ctiVify.GSA,  Southwest 

Supply  Center,  Fort  Worth.  Texas. 
Service:  Service  Type/Location: 

Jemitorial/Custodial.  U.S. 

Courthouse  and  Customhouse, 

Toledo!  Ohio. 
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NPA:  ContracTech.  Inc.,  Toledo,  Ohio. 
Contract  Activity:  GSA,  Public 

Buildings  Service,  Great  Lakes 

Region. 

Sheiyi  D.  Kennerly, 

Director.  Information  Management. 

|FR  Doc.  03-6168  Filed  3-13-03:  8:45  am] 

BILLING  COOe  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additioris 
and  Deletions 

agency:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  ftimished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  products 
previously  ftimished  by  such  agencies. 

Comments  Must  Be  Received  on  or 
Before:  April  13.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  IDBOO. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 


the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish    ' 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Casters.  Rigid  and 
Swivel. 
5340-05-000-5758. 
5340-05-000-5759. 
NPA:  Ranch  Rehabilitation  and 

Developmental  Services.  Inc..  New 
Albany,  Indiana. 
Contract  Activity:  U.S.  Postal  Service. 
Topeka.  Kansas. 

Services 

Service  Type/Location:  Administrative. 

Mail/Messenger  and  Warehouse 

Service.  Federal  Highway 

Administration.  Eastern  Federal 

Lands  Highway  Division,  Sterling. 

Virginia. 
NPA:  Anchor  Mental  Health  Association 

(Anchor  Services  Workshop). 

Washington.  DC. 
Contract  Activity:  Federal  Highway 

Administration.  Sterling,  Virginia. 
Service  Type/Location:  Landscaping 

Service.  Department  of  Justice. 

Bureau  of  Prisons,  Washington,  DC. 
NPA:  Davis  Memorial  Goodwill 

Industries,  Washington,  DC. 
Contract  Activity:  Department  of  Justice. 

Bureau  of  Prisons.  Washington.  DC. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  knovtm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
coimection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 


The  following  products  are  proposed 
for  deletion  from  the  Procurement  List: 

Products 

Product/NSN:  Case.  Plotting  Board. 

1220-01-055-6137. 
NPA:  North  Bay  Rehabilitation  Services. 

Inc..  Rohnert  Park.  California. 
Contract  Activity:  Department  of  the 

Army.  Rock  Island,  Illinois. 
Product/NSN:  Patient  Utility  Kit.  6530- 

01-166-3499. 
NPA:  Ca  Enterprises,  hic.  Milwaukie. 

Oregon. 
Contract  Activity:  Defense  Supply 

Center  Philadelphia.  Philadelphia, 

PA. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

(PR  Doc.  03-6169  Filed  3-13-03;  8:45  ami 

BILUNG  CODE  6353-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting  Notice 

AGENCY:  Commission  on  Civil  Rights. 

DATES  AND  TIME:  Friday.  March  21,  2003. 

9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street.  NW.,  Room  540, 

Washington.  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  February  7, 

2003  Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee 

Appointments  for  Miimesota  and 
Interim  Appointment  for  Illinois 

VI.  Future  Agenda  Items 

10:30  a.m.     Presentation  on  Civil 
Rights  Issues  Affecting  the  Latino 
Community  in  the  District  of 
Columbia 
FOR  FURTHER  INFORMATION  CONTACT:  Les 
Jin.  Press  and  Communications,  (202) 
376-7700. 

Debra  A.  Carr, 

Deputy  General  Counsel. 

[FR  Doc.  03-6290  Filed  3-12-03;  12:29  pm) 

BILUNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Chicago;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Electron  Microscope 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 


Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building. 
1099  14th  Street,  NW..  Washington.  DC. 

Docket  Number:  02-052.  Applicant: 
University  of  Chicago.  Chic^o,  IL 
60637.  Instrument:  Electron  Microscope. 
Model  Tecnai  G2  F30  S-TWIN. 
Manufacturer:  FEI  Company,  The 
Netherlands.  Intended  Use:  See  notice  at 
68  FR  6415,  February  7.  2003.  Order 
Date:  December  12,  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM.  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instnunent. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  03-6182  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

iifiternational  Trade  Administration 

University  of  Missouri — Kansas  City; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street.  NW., 
Washington,  DC. 

Docket  Number:  03-001.  Applicant: 
University  of  Missouri.  Kansas  City,  MO 
64108.  Instrument:  (2)  each  Scanning 
Acoustic  Microscopes,  Models  SAM 
2000  and  WINS  AM  100.  Manufacturer: 
Kramer  Scientific  Instruments  GmbH. 
Germany.  Intended  Use:  See  notice  at  68 
FR  6415.  February  7,  2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 


intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  Resolution  to  0.1  ^m,  (2) 
operation  at  frequencies  to  2  GHz  and 
(3)  analysis  of  surface  waves  by  the  V(z)- 
curve  technique  for  acoustic  subsurface 
analysis  of  novel  dental  materials  and 
composites.  The  National  Institutes  of 
Health  advises  in  its  memorandum  of 
January  29,  2003  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  03-6183  Filed  3-13-03;  8:45  am] 

BILLING  COOE  3S10-O&-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Overseas  Trade  Missions 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions.  For  a  more  complete 
description,  obtain  a  copy  of  the 
missiop  statement  from  the  contact 
officer  indicated  for  each  individual 
mission  below. 

Asian  Infrastructure  Trade  Mission 

Istanbul,  Turkey.  May  19-23,  2003. 
Recruitment  closes  April  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raj  Dheer,  U.S.  Department  of 
Commerce,  telephone  (202)  482-0111. 
or  e-mail  to  Raj.Dheer@mail.doc.gov. 

Electric  Power  Mission  to  Vietnam  and 
Thailand 

Hanoi,  Ho  Chi  Minh  City  and 
Bangkok,  June  21-25.  2003.  Recruitment 
closes  April  15.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Collier,  U.S.  Department  of 
Commerce,  telephone  (202)  482-0680, 
or  e-mail  to 
Andrew_Collier@ita.doc.gov. 


Manufacturing  Trade  Mission  to 
Mexico 

Guadalajara.  Monterrey  and  Mexico 
City.  Jime  22-28,  2003,  Recruitment 
closes  April  30.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Yvonne  Jackson.  U.S.  Department  of 
Commerce,  telephone  (202)  482-2675, 
or  e-mail  to 
Yvonne.fackson@maiI.  doc.gov. 

Food  Processing  and  Packaging  Mission 
to  Vietnam  and  Thailand 

Hanoi,  Ho  Chi  Minh  City  and 
Bangkok,  August  1 1-1 5 .  2003 . 
Recruitment  closes  June  27.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Monica  McFarlane,  U.S.  Department  of 
Commerce,  telephone  (202)  482-3364, 
or  e-mail  to 
Monica.McFarlane@mail.doc.gov. 

Healthcare  Technologies  Trade  Mission 
to  the  United  Kingdom  and  Ireland 

London  and  Dublin,  September  5—19, 
2003.  Recruitment  closes  May  30.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Bill  Kutson.  U.S.  Department  of 
Commerce,  telephone  (202)  482-2839, 
or  e-mail  to 
WilIiam.Kutson@mail.doc.gov. 

Oil  and  Gas  Equipment  and  Services 
Mission  to  Kazakhstan 

Astana,  Atyrau  and  Almaty.  October 
2-10.  2003,  Recruitment  closes  on  June 
30.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Rachel  Halpem'  U.S.  Department  of 
Commerce,  telephone  (202)  482-4423. 
or  e-mail  to 
Rachel.Halpem@mail.  doc.gov. 

Recruitment  and  selection  of  private 
sector  participants  for  these  trade 
missions  will  be  conducted  according  to 
the  Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  dated  March  3. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Thomas  Nisbet,  U.S.  Department  of 
Commerce,  telephone  (202)  482-5657. 
or  e-mail  Tom_Nisbet®ita.doc.gov: 

Dated:  March  10.  2003. 
Thomas  H.  Nisbet, 

Director,  Export  Promotion  Coordination. 
Office  of  Planning,  Coordination  and 
Management. 
[FR  Doc.  03-6134  Filed  3-13-03;  8:4^' am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminlatratlon 

[I.D.  031003F] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Applications  for  scientific 
research  permits  (1140, 1156, 1205. 
1410)  and  permit  modifications  (1309, 
1315). 


SUMMARY:  Notice  is  hereby  given  that 
NOAA  Fisheries  received  four  scientific 
research  permit  applications  and  two 
applications  to  modify  existing  permits 
related  to  Pacific  salmon  and  steelhead. 
All  of  the  proposed  research  is  intended 
to  increase  knowledge  of  species  listed 
under  the  Endangered  Species  Act 
(ESA)  and  to  help  guide  management 
and  conservation  efforts. 
DATES:  Comments  or  requests  for  a 
poblic  hearing  on  the  applications  or 
modification  requests  must  be  received 
no  later  than  5  p.m.  Pacific  daylight 
savings  time  on  April  14,  2003. 
ADDRESSES:  Written  comments  on  the 
applications  or  modification  requests 
should  be  sent  to  Protected  Resources 
Division.  NOAA  Fisheries.  F/NW03. 
525  NE  Oregon  Street,  Suite  500. 
Portland.  OR  97232-2737.  Comments 
may  also  be  sent  via  fax  to  503-230- 
5435.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin.  Portland.  OR  (ph:  503- 
231-2005.  Fax:  503-230-5435.  e-mail: 
Garth.Griffin@noaa.gov).  Permit 
applications  are  available  at  http:// 
www.nwr.noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Species  Covered  in  This  Notice 

The  following  listed  species  and 
evolutionarily  significant  units  (ESUs) 
are  covered  in  this  notice: 

Sockeye  salmon  (Oncorhynchus 
nerka):  endangered  Snake  River  (SnR); 
threatened  Ozette  Lake. 

Chinook  salmon  (O.  tshawytscha): 
endangered  naturally  produced  and 
artificially  propagated  upper  Columbia 
River  (UCR)  spring-run;  threatened 
naturally  produced  and  artificially 
propagated  SnR  spring/summer  (S/S); 
threatened  SnR  fall;  threatened  lower 
Columbia  River  (LCR);  threatened  upper 
Willamette  River  (UWR);  threatened 
naturally  produced  and  artificially 
propagated  Puget  Sound. 


Chiun  salmon  (O.  keta):  threatened 
Columbia  River  (CR);  threatened  Hood 
Canal  summer-nm. 

Steelhead  (O.  mykiss):  endangered 
naturally  produced  and  artificially 
propagated  UCR;  threatened  SnR; 
threatened  middle  Columbia  River 
(MCR):  threatened  LCR. 

Authority 

Scientific  research  permits  are  issued 
in  accordance  with  section  10(a)(1)(A) 
of  the  ESA  (16  U.S.C.  1531  et.  seq)  and 
Federal  regulations  governing  listed  fish 
and  wildlife  permits  (50CFR  222-226). 
NOAA  Fisheries  issues  permits  and 
modifications  based  on  findings  that 
such  permits  and  modifications:  (1)  are 
applied  for  in  good  faith;  (2)  if  granted 
and  exercised,  would  not  operate  to  the 
disadvantage  of  the  listed  species  that 
are  the  subject  of  the  permit;  and  (3)  are 
consistent  with  the  purposes  and  policy 
of  section  2  of  the  ESA.  Authority  to 
take  listed  species  is  subject  to 
conditions  set  forth  in  the  permits  and 
modifications. 

Anyone  requesting  a  hearing  on  an 
permit  or  modification  application 
listed  in  this  document  should  set  out 
the  specific  reasons  why  a  hearing 
would  be  appropriate  (see  ADDRESSES). 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA. 

Fermit  Applicatioiis  Received 

Permit  1140 

The  Northwest  Fisheries  Science 
Center  (NWFSC),  NOAA  Fisheries  in 
Seattle,  WA  requests  a  5-year  permit  for 
three  studies  that  will  have  annual  take 
of  juvenile  threatened  OC  coho  salmoo; 
juvenile  threatened  CR  chum  salmon; 
juvenile  endangered  SnR  sockeye 
salmon;  juvenile  threatened  naturally 
produced  and  artificially-propagated 
SnR  S/S  chinook  salmon;  juvenile 
threatened  SnR  fall  chinook  salmon; 
juvenile  threatened  LCR  chinook 
salmon;  juvenile  threatened  UWR 
chinook  salmon;  juvenile  endangered 
natiually  produced  and  artificially 
propagated  UCR  spring  chinook  salmon; 
juvenile  threatened  naturally  produced 
and  artificially  propagated  PS  chinook 
salmon;  juvenile  threatened  SnR 
steelhead;  juvenile  threatened  LCR 
steelhead;  juvenile  threatened  MCR 
steelhead;  juvenile  endangered  naturally 
produced  and  artificially  propagated 
UCR  steelhead;  and  juvenile  threatened 
UWR  steelhead. 

Study  1 .  The  NWFSC  would  take 
listed  juvenile  salmon  and  steelhead 
while  conducting  research  that  will 
assess  the  relationship  between 
environmental  variables,  selected 


anthropogenic  stresses,  and  bacterial 
and  parasitic  pathogens  on  disease- 
induced  mortality  in  juvenile  salmon  in 
selected  coastal  estuaries  and  nearshore 
areas  in  Oregon  and  Washington.  In 
addition,  the  NWFSC  proposes  to  gather 
additional  site-specific  information  in 
the  Lower  Columbia  River  to  (1) 
determine  contaminant  concentrations 
in  fish,  (2)  understand  bioaccumulation 
in  juvenile  salmon  and  determine  site- 
specific  factors,  (3)  analyze  for  the 
presence  of  physiological  biomarkers, 
and  to  (4)  investigate  the  presence  of 
indicators  of  exposure  to  environmental 
estrogens.  The  NWFSC  would  collect 
samples  with  seines  or  high  speed  rope 
trawls,  and  requests  authorization  to 
lethedly  take  salmon  for  pathogen 
prevalence  and  intensity,  biochemical 
composition,  histopathological 
attributes,  and  stomach  content 
analyses. 

Study  2.  The  NWFSC  would  take 
listed  juvenile  PS  chinook  salmon  while 
conducting  research  activities  in  the 
Duwamish  waterway  in  the  state  of 
Washington.  The  NWFSC  will 
investigate  salmon  exposure  to 
contaminants  and  evaluate  the  extent  of 
river  contamination  to  determine  what 
actions  will  be  necessary  to  mitigate 
future  exposure.  Beach  seines  will  be 
used  to  catch  juvenile  threatened  PS 
Chinook  salmon.  The  NWFSC  also 
would  collect  samples  with  high  speed 
rope  trawls  and  it  requests  authorization 
to  lethally  take  salmon  for  contaminant 
analysis. 

Study  3.  The  NWFSC  would  take 
juvenile  PS  chinook  salmon  associated 
with  an  assessment  and  monitoring 
program  designed  to  (1)  characterize  the 
estuarine  ecology  of  existing  life  history 
types  of  chinook  salmon,  (2)  evaluate 
the  performance  of  estuarine  habitat 
restoration  actions,  and  (3)  evaluate  the 
effects  of  shoreline  alterations  on 
nearshore  fishes.  Sampling  will  occur  in 
Seattle.  WA  estuarine  nearshore  areas. 
The  NWFSC  would  collect  listed 
salmon  with  beach  seines,  enclosure 
nets,  surface  trawl  nets,  and  block/fyke 
nets,  sample  the  fish  for  biological  data 
and  stomach  contents  using  non-lethal 
evacuation,  and  then  release  them.  In 
addition,  the  NWFSC  requests 
authorization  to  lethally  take  salmon  for 
histopathological  attributes  and  otolith 
stomach  content  analyses. 

Permit  1156 

The  U.S.  Environmental  Protection 
Agency  (EPA)  in  Corvallis,  Oregon  (OR) 
requests  a  5-year  permit  for  annual  take 
of  juvenile  and  adult  threatened  LCR 
steelhead;  threatened  MCR  steelhead; 
endangered  naturally-produced  and 
artificially  propagated  UCR  steelhead; 


threatened  SnR  steelhead;  threatened 
UWR  steelhead;  threatened  SnR  (S/S) 
chinook  salmon;  threatened  SnR  fall 
chinook  salmon;  threatened  LCR 
chinook  salmon;  threatened  UWR 
chinook  salmon;  endangered  naturally 
produced  and  artificially  propagated 
UCR  spring  chinook  salmon;  threatened 
natiually  produced  and  artificially 
propagated  PS  chinook  salmon; 
threatened  OC  coho  salmon;  and 
threatened  SONCC  coho  salmon 
associated  with  research  designed  to 
assess  species  status  and  trends  in 
randomly  selected  river  systems  in 
Oregon,  Washington,  and  Idaho.  The 
EPA  intends  to  conduct  aniiual  surveys 
for  fish,  macroinvertebrate,  algae,  and 
microbial  assemblages  as  well  as 
physical  and  chemical  habitat    ■ 
conditions  in  randomly  selected  river- 
systems  in  Oregon,  Washington,  and 
Idaho.  Listed  fish  will  be  captured  by 
electrofishing  (using  backpack  or  raft- 
mounted  gear),  sampled  for  biological 
information,  and  released.  The  research 
will  benefit  the  listed  species  by 
providing  baseline  information  about 
water  quality  in  the  study  areas  and  will 
also  support  enforcement  of  the  Clean 
Water  Act  in  those  river  systems  where 
listed  fish  are  present.  Dynamac 
Corporation,  U.S.  Geological  Survey 
Biological  Resources  Division,  Ideiho 
Department  of  Environmental  Quality, 
and  Washington  Department  of  Ecology 
will  be  cooperators  in  the  proposed  EPA 
research.  The  EPA  requests  the 
cooperators'  biologists  be  authorized  as 
agents  of  the  EPA  in  conducting  the 
research. 

Permit  1205 

The  Oregon  Department  of 
Environmental  Quality  (ODEQ)  in 
Portland,  OR  requests  a  5-year  permit 
for  annual  take  of  juvenile  threatened 
SnR  (S/S)  chinook  salmon;  SnR  fall 
chinook  salmon;  and  SONCC  coho 
salmon  associated  with  research 
designed  to  assess  the  condition  of 
randomly  selected  streams  in 
Southwestern  and  Northeastern  Oregon. 
The  research  involves  stream  vertebrate 
surveys  that  are  part  of  a  monitoring 
program  that  evaluates  the  chemical, 
biological,  and  habitat  conditions  of 
streams  on  a  regional  basis.  ODEQ's 
research  implements  the  Oregon  Plan 
and  is  coordinated  with  the  Oregon 
Department  o^Fish  and  Wildlife  and  the 
EPA.  ODEQ  would  capture  listed 
juvenile  salmonids  using  backpack 
electrofishing,  sample  them  for 
biological  information,  and  release 
them.  The  research  will  benefit  the 
listed  species  by  providing  baseline 
information  to  support  enforcement  of 


the  Clean  Water  Act  in  freshwater  river 
systems  where  listed  fish  ar^  present. 

Permit  1410 

The  NNWFSC  in  Seattle,  WA  requests 
a  5-year  permit  for  aimual  take  of  adult 
and  juvenile  listed  fish.  The  NWFSC 
proposes  to  investigate  the  distribution, 
abundance,  condition  and  health  of 
juvenile  salmon  in  relation  to  physical 
and  biological  oceanographic  conditions 
in  the  Columbia  River  plume  and 
siuTounding  ocean  environment  to 
better  understand  factors  controlling 
estuarine  and  marine  survival.  The 
study  will  provide  information  to  help 
.  predict  and  forecast  survival  potential 
as  a  function  of  easily  measured  indices 
of  plume  and  ocean  conditions.  Further, 
the  information  will  help  hydropower 
operators  develop  a  set  of  hydropower 
management  scenarios  that  could 
benefit  survival,  growth,  and  health  of 
juvenile  salmon  by  changing  the 
djrnamics  of  the  Columbia  River  plume. 
Listed  fish  will  be  collected  with  purse 
seines  and  trawl  nets,  sampled  for 
biological  data,  and  released.  The 
NWFSC  also  requests  authorization  to 
lethally  take  salmon  for  endocrine 
assessments,  genetic  stock 
identification,  pathogen  prevalence  and 
intensity,  otolith  and  stomach  content 
analysis,  and  histopathological 
attributes. 

Modification  Requests 

Permit  1309-Modification  2 

The  King  Coimty  Department  of 
Natxu-al  Resources  and  Parks  (KCDNRP) 
in  Seattle,  WA  requests  a  modification 
to  permit  1309  for  increased  annual  take 
of  juvenile  threatened  naturally 
produced  PS  chinook  salmon  associated 
with  its  ciurent  study  examining  the 
behavior  of  juvenile  chinook  and  other 
salmonids  in  the  Green  and  Duwamish 
Rivers  and  adjacent  nearshore  areas  in 
the  State  of  Washington.  The  study  will 
provide  information  about  natural 
chinook  salmon  growth,  timing  of 
migration,  feeding,  life  history  types  and 
interactions  with  hatchery  salmon. 
Resoiuce  managers  will  use  the 
information  to  take  short-term 
conservation  measures  as  well  as  to 
establish  a  baseline  to  gauge  the  long- 
term  effectiveness  of  ESA  recovery 
actions.  In  addition,  the  KCDNR 
requests  authorization  to  lethally  take 
PS  chinook  salmon  for  otolith  and  diet 
analysis  and  to  captiu'e  hsted  fish  using 
a  screw  trap. 

Permit  1315-Modification  2 

The  U.S.  Army  Corp  of  Engineers 
Seattle  District  (COE)  requests  a 
modification  to  permit  1315,  which 


authorizes  aimual  take  of  PS  chinook 
salmon  under  several  studies.  The  COE 
is  proposing  to  micro-acoustic  tag 
naturally  produced  PS  chinook  salmon 
associated  with  an  ongoing  investigation 
of  fish  passage  conditions  at  the  large 
lock  chamber  of  the  Hiram  M. 
Chittenden  Locks  and  Lake  Washington 
Ship  Canal  in  the  State  of  Washington. 
The  study  will  identify  effects  on 
salmonids  in  the  Lake  Washington 
Bksin  and  help  researchers  (1)  identify 
limiting  factors  contributing  to  smolt    , 
survival,  (2)  develop  smolt  survival 
estimates,  and  (3)  assess  restoration 
measures  to  improve  smolt  survival. 

Fiulher,  the  COE  is  requesting  annual 
take  of  juvenile  naturally  produced  PS 
chinook  salmon  associated  with  a  new 
study  which  will  provide  it  and  the  city 
of  Seattle  with  information  on  salmonid 
nearshore  habitat  use  in  Lake 
Washington  and  the  Lake  Washington 
Ship  Canal.  The  information  will  help 

(1)  determine  the  relationship  between 
habitat  use  and  shoreline  development, 

(2)  guide  the  city's  habitat  restoration 
efforts  to  improve  habitat  conditions,  (3) 
help  predict  the  effects  of  modifications 
to  salmonid  habitat,  and  (4)  and  aid 
Lake  Washington  area  municipalities 
vdth  their  shoreline  management 
programs.  Listed  fish  would  be  captured 
by  beach  seine,  anesthetized,  sampled 
for  biological  information  and  stomach 
contents  using  non-lethal  evacuation, 
tagged/marked,  and  released. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  ESA.  NOAA 
Fisheries  will  evaluate  the  applications 
and  modification  requests,  associated 
documents,  and  any  conunents 
submitted  to  determine  whether  the 
applications  and  modification  requests 
meet  the  requirements  of  section  10(a) 
of  the  ESA  and  Federal  regulations. 
NOAA  will  not  make  any  final 
determinations  imtil  after  the  end  of  the 
30-day  comment  period.  NOAA 
Fisheries  will  publish  notice  of  its  final 
action  in  the  Federal  Register. 

Dated:  March  11,  2003. 
Bari>ara  Schroeder, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  03-6199  Filed  3-13-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  021903B] 
RIN  0648-AQ24 

Fisheries  of  the  Carlbtiean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico; 
Rebuilding  Plan  for  Greater  Amberjac^ 
in  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  a 

Secretarial  amendment;  request  for 

comments. 


summary:  NMFS  announces  that  the 
Secretary  of  Commerce  (Secretary), 
acting  through  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council), 
has  prepared  Secretarial  Amendment  2 
to  the  Reef  Fish  Fishery  Management 
Plan  (Secretarial  Amendment  2)  that 
would  establish  a  10-year  stock 
rebuilding  plan  for  greater  amberjack  in 
the  Gulf  of  Mexico.  The  rebuilding  plan 
consists  of  a  series  of  3-year 
management  goals  and  the  associated 
management  measures  and  actions 
necessary  to  achieve  those  goals,  as 
determined  by  the  status  of  the  stock 
during  each  of  the  3-year  intervals. 
Secretarial  Amendment  2  also 
establishes  biomass-based  stock 
rebuilding  targets  and  thresholds  (i.e., 
maximum  sustainable  yield  (MSY). 
optimum  yield  (OY),  maximum  fishing 
mortality  threshold  (MFMT),  and 
minimum  stock  size  threshold  (MSST)), 
consistent  with  the  requirements  of  the 
Sustainable  Fisheries  Act  of  1996  (SFA). 
The  intended  effect  of  Secretarial 
Amendment  2  is  to  prevent  overfishing 
and  rebuild  the  greater  amberjack 
resource  consistent  with  the 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  while 
minimizing,  to  the  extent  practicable, 
adverse  economic  impacts  on  all  users 
of  the  resource  and  the  affected  fishing 
communities. 

DATES:  Comments  must  be  received  no 
later  than  4:30  p.m..  eastern  time,  on 
May  13.  2003. 

ADDRESSES:  Written  comments  on 
Secretarial  Amendment  2  must  be  sent 
to  Phil  Steele,  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702. 
Comments  may  also  be  sent  via  fax  to 
727-570-5583.  Comments  will  not  be 


accepted  if  submitted  via  e-mail  or 
Internet. 

Requests  for  copies  of  Secretarial 
■  Amendment  2,  which  includes  an 
environmental  assessment  and  a 
regulatory  impact  review  (RIR)  should 
be  sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000.  Tampa, 
FL  33619-2266;  telephone:  813-228- 
2815;  fax:  813-225-7015;  e-mail: 
guIf.counciI@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  telephone:  727-570-5305,  fax: 
727-570-5583,  e-mail: 
Phil.  SteeIe@noaa  .gov. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  in  the  exclusive  economic 
zone  of  the  Gulf  of  Mexico  is  managed 
under  the  Fishery  Management  Plan  for 
the  Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (FMP)  The  FMP  was  prepared 
by  the  Council,  and  is  implemented 
under  the  authority  of  the  Magnuson- 
Stevens  Act  by  regulations  at  50  CFR 
part  622. 

Background 

The  greater  amberjack  resource  in  the 
Gulf  of  Mexico  was  declared  overfished 
by  NMFS  on  February  9.  2001.  This 
determination  was  based  on  the  2000 
greater  amberjack  stock  assessment 
(using  data  through  1998)  conducted  by 
the  NMFS  Southeast  Fisheries  Science 
Center  and  the  December  2000  Report  of 
the  Reef  Fish  Stock  Assessment  Panel  , 
(RFSAP).  The  results  of  several  analyses 
indicated  that  the  stock  biomass  was 
below  the  level  needed  to  sustain 
harvest  at  MSY.  with  the  best  estimate 
indicating  that  the  stock  biomass  was  at 
less  than  half  the  biomass  needed  to 
sustain  MSY.  which  is  below  the 
minimum  level  allowed  under  the  1998 
NMFS  National  Standard  Guidelines. 

Further,  the  RFSAP  concluded  iti  its 
December  2000  report  that  the  greater 
amberjack  stock  may  not  be 
experiencing  overfishing  if  regulations 
previously  implemented  by  the  Council, 
but  not  factored  into  the  2000  stock 
assessment,  have  reduced  fishing 
mortality.  These  regulations  include:  (1) 
an  annual  Gulf-wide  closed  season  for 
greater  amberjack  fi-om  March  through 
May  (implemented  in  1998);  (2)  a 
reduced  bag  limit  for  greater  amberjack. 
fi-om  three  to  one  fish  per  person 
(implemented  in  1997);  and  (3)  bag  and 
size  limits  for  lesser  amberjack  and  for 
banded  rudderfish,  which  are  often 
mistaken  for  greater  amberjack 
(implemented  in  1999).  NMFS 
concurred  with  this  conclusion,  stating 
in  the  February  9,  2001.  letter  to  the 
Council  that  "the  Gulf  of  Mexico  greater 
amberjack  stock  is  overfished,  but  is  not 


experiencing  overfishing."  A  2002 
analysis,  which  incorporated  recent 
landings  data  through  the  year  2000. 
indicated  that  overfishing  had  indeed 
been  halted.  Because  overfishing  has 
cbeen  halted,  and  because  recent 
landings  have  been  below  levels 
required  to  rebuild  the  stock  within  a 
10-year  time  frame,  the  rebuilding  plan 
alternatives  considered  in  this 
document  do  not  contain  additional 
management  measures  to  further  reduce 
fishing  mortality. 

Currently,  the  FMP  requires  that 
overfished  stocks  be  restored  to  a  level 
of  20  percent  transitional  spawning 
potential  ratio  within  a  time  period 
equal  to  one  and  one-half  times  the 
average  time  it  would  take  a  year  class 
in  an  imfished  population  to  replace 
itself,  also  known  as  the  generation 
time.  However,  in  order  to  comply  with 
the  requirements  of  the  Magnuson- 
Stevens  Act,  as  amended  by  the 
Sustainable  Fisheries  Act,  new  biomass- 
based  targets  and  recovery  time  frame 
parameters  need  to  be  implemented. 

This  Secretarial  Amendment  proposes 
to  establish  these  new  biomass-based 
targets  and  thresholds  for  greater 
amberjack,  as  well  as  a  schedule  to 
rebuild  the  stock  to  a  non-overfished 
_level  within  10  years.  Proposed  actions 
in  the  amendment  include  setting  total 
allowable  catch  (TAC)  for  3-year 
intervals  with  TAC  being  set  at  the  yield 
associated  with  year  one  of  the  3-year 
interval  from  the  constant  F40% 
rebuilding  stream.  Proposed  TAC  wrill 
be  2.9  million  lb  (1.3  million  kg)  for  the 
years  2003-2005,  5.2  million  lb  (2.4 
million  kg)  for  years  2006-2008,  7.0 
million  lb  (3.2  million  kg)  for  years 
2009-2011,  and  7.9  million  lb  (3.6 
million  kg)  for  2012.  Additionally,  the 
amendment  contains  definitions  of  MSY 
and  OY  and  adds  new  stock  status 
determination  criteria  regarding 
definitions  of  "overfished"  (minimum 
stock  size  threshold)  and  "overfishing" 
(maximum  fishing  mortality  threshold). 
The  amendment  proposes  no  changes  to 
the  current  fishing  regulations  for 
greater  amberjack. 

Procedural  Aspects  of  Secretarial 
Amendment  2 

The  Council  has  proposed  Secretarial 
Amendment  2  for  NMFS'  review, 
approval,  and  implementation. 
However,  neither  the  proposed  biomass- 
based  stock  rebuilding  targets  and 
thresholds  nor  the  initial  phase  (2003- 
2005)  of  the  greater  amberjack 
rebuilding  plan  involve  changes  to  the 
regulations;  therefore,  no  proposed  or 
final  rule  is  required  at  this  time.  NMFS' 
decision  to  adopt  Secretarial 
Amendment  2  will  be  based  on 
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consideration  of  comments, 
recommendations,  views,  and 
information  received  during  the 
conunent  period  on  this  notice  of 
availability.  After  consideration  of  these 
factors.  NMFS  will  publish  a  notice  of 
agency  action  in  the  Federal  Register 
aimouncing  the  agency's  decision  to 
approve,  partially  approve,  or 
disapprove  Secretarial  Amendment  2 
and  the  associated  rationale.  If 
approved,  the  provisions  of  Secretarial 
Amendment  2  would  not  be  specified  in 
regulations  but  would  be  considered  to 
be  amendments  to  the  FMP.  To  the 
extent  that  management  measures 
resulting  from  the  rebuilding  plan  after 
2005,  or  any  that  might  result  from 
routine  monitoring  prior  to  2005, 
require  changes  to  the  regulations,  such 
changes  would  be  implemented  via  plan 
amendment  or  regulatory  amendment 
with  associated  proposed  rules,  public 
comment,  and  final  rules. 

Consideration  of  Public  Comments 

'    Public  comments  received  by  4:30 
p.m.  eastern  time,  on  May  13,  2003  will 
be  considered  by  NMFS  in  the  approval/ 
disapproval  decision  regarding 
Secretarial  Amendment  2. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  10,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisiieries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-6197  Filed  3-13-03;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  ENERGY 

Renewable  Energy  Development  On 
Tribal  Lands 

AGENCY:  Golden  Field  Office,  U.S. 
Department  of  Energy. 
ACTION:  Notice  of  issuance  of  solicitation 
for  financial  assistance  applications 
number  DE-PS36-03GO93002. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  applications  for  the  development 
of  renewable  energy  on  Tribal  lands. 
Under  the  solicitation,  DOE.is  soliciting 
applications  for  financial  assistance 
from  Federally-recognized  Tribes  or 
Alaskan  Native  Corporations  (hereafter 
referred  to  as  "Tribes")  to  either:  (1) 
Conduct  feasibility  studies  for  the 
development  of  economically 
sustainable  renewable  energy 
installations  on  Tribal  Lands;  or  (2) 
implement  sustainable  renewable 
energy  development  projects. 


DATES:  Issuance  of  the  solicitation  is 
planned  for  early  March  2003. 
ADDRESSES:  To  obtain  a  copy  of  the 
solicitation,  once  issued,  interested 
parties  should  access  the  DOE  Golden 
Field  Office  Home  Page  at 
http://www.goIden.doe.gov/ 
businessopportunities.html,  click  on 
"Solicitations,"  and  then  access  the 
solicitation  number  identified  above. 
The  DOE  Golden  Field  Office  Home 
Page  will  provide  a  link  to  the 
solicitation  synopsis  in  the  Industry 
Interactive  Procurement  System  (IIPS) 
Web  site  and  provides  instructions  on 
using  nPS.  The  solicitation  will  be 
available  directly  through  IIPS  at  http:/ 
/e-center.doe.gov  by  browsing 
opportunities  by  Contract  Activity,  for 
those  solicitations  issued  by  the  Golden 
^ield  Office.  To  be  notified  when  the 
solicitation  is  issued,  join  the 
Solicitation  Mailing  List  specific  to  this 
notice  through  IIPS.  DOE  will  not  issue 
paper  copies  of  the  solicitation.  For 
questions  regarding  the  operation  of 
IIPS,  contact  the  IIPS  Help  Desk  at 
IIPS_HelpDesk@e-center.doe.gov  or  at 
(800)683-0751. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tammie  Lawler,  Contract  Specialist,  via 
facsimile  at  303-275-4788  or 
electronically  at 

tribalgo93002@go.doe.gov.  Responses  to 
questions  will  be  made  by  amendment 
to  the  solicitation  and  posted  on  the 
DOE  Industry  Interactive  Procurement 
System  (UPS)  Web  site. 
SUPPLEMENTARY  INFORMATION:  DOE's 
Tribal  Energy  Program  promotes  tribal 
energy  self-sufficiency  and  fosters 
employment  and  economic 
development  on  Tribal  Lands  through 
financial  assistance  to  Native  American 
Tribes  and  Alaskan  Native  Corporations 
for  feasibility  studies  and  renewable 
energy  development  projects.  Under  this 
solicitation,  DOE  will  be  soliciting 
applications  for  financial  assistance 
from  Federally-recognized  Tribes  or 
Alaskan  Native  Corporations  (hereafter  • 
referred  to  as  "Tribes")  to  either:  (1) 
Conduct  feasibility  studies  for  the 
development  of  economically 
sustainable  renewable  energy 
installations  on  Tribal  Lands;  or  (2) 
implement  sustainable  renewable 
energy  development  projects. 

Eligible  technologies  under  this 
solicitation  include,  but  are  not  limited 
to  the  following:  photovoltaic  (solar 
electric),  concentrating  solar  power, 
solar  thermal  systems  [i.e.,  active  or 
passive  solar  technologies  for  space  or 
water  heating,  or  power  generation 
technologies),  wind,  biomass  power, 
hydro,  geothermal  electric  generation, 
geothermal  resources  for  direct  heating 


and  cooling  applications,  and  other 
renewable  hybrid  systems.  Applications 
may  include,  but  are  not  limited  to,  the 
use  of  renewable  energy  for:  direct 
electrical  generation,  building  uses, 
water  pumping,  or  other  grid  connected 
or  off-grid  power  uses. 

DOE  will  only  consider  applications 
from  Federally-recognized  "Tribes  on 
whose  Tribal  Lands  the  project  will  be 
located.  Applications  from  a  consortium 
will  be  accepted  but  must  be  submitted 
by  a  single  "Tribe  representing  the 
consortium.  A  Statement  of 
Commitment  from  an  authorized 
representative  of  the  Tribe  (Chief, 
Governor,  President,  Chairperson  or 
other  representative  able  to  commit  the 
Tribe),  that  includes  a  Statement  of 
Commitment  from  each  participant  vtrill 
be  required  as  part  of  the  application. 
For  Development  Project  Applications,  a 
Tribal  Council  Resolution  or  a 
commitment  and  a  plan  to  obtain  a 
Resolution  is  required.  Awards  under 
this  solicitation  will  be  grants  or 
cooperative  agreements  with  terms  of 
one  to  three  years  depending  on  the 
type  and  scope  of  the  proposed  project. 
Subject  to  funding  availability,  the  total 
DOE  funding  available  under  this 
solicitation  is  estimated  at  between 
$2,000,000  to  $3,000,000.  DOE 
anticipates  selecting  5  to  10  Renewable 
Energy  Feasibility  Study  Applications 
and  3  to  5  Renewable  Energy 
Development  Project  Applications  for 
negotiation  toward  award.  No  cost  share 
is  required  in  order  to  be  considered  for 
feasibility  study  awards  under  this 
solicitation.  For  development  projects,  a 
minimum  cost  share  of  20%  of  total 
project  costs  (DOE  funds  plus  Cost 
Share)  is  required  to  be  considered  for 
award.  Solicitation  nimiber  DE-PS36- 
03GO93002  will  include  c6mplete 
information  including  technical  aspects, 
funding,  application  preparation 
instructions,  evaluation  criteria,  and 
other  factors  that  will  be  considered 
when  selecting  applications  for  funding. 
Issuance  of  the  solicitation  is  planned 
for  early  March  2003,  with  applications' 
due  approximately  60  days  sifter  the  ' 
solicitation  has  been  issued.  Information 
on  Financial  Assistance  Regulations  (10 
CFR  600).  proposal  forms,  award  format, 
or  post  award  forms  can  be  obtained 
through  the  DOE  Golden  Field  Office 
Home  Page  http://www.golden.doe.gov/ 
businessopportunities.html. 

Issued  in  Golden,  Colorado,  on  March  4, 
2003. 

Jerry  L.  Zinuner, 

Director,  Office  of  Acquisition  and  Financial 
Assistance. 

[PR  Doc.  03-6167  Filed  3-13-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board  Meeting 

agency:  Department  of  Energy. 
action:  Noticetjf  open  meeting. 

summary:  This  notice  announces  a 

meeting  of  the  State  Energy  Advisory 

Board.  Federal  Advisory  Committee  Act 

(Pub.  L.  92-463;  86  Stat.  770)  requires 

that  public  notice  be  announced  in  the 

Federal  Register. 

DATES:  March  17,  2003.  from  8  a.m.  to 

5  p.m..  and  March  18.  2003.  from  8  a.m. 

to  1  p.m. 

ADDRESSES:  Washington  Marriott  Hotel, 

1221  22nd  Street.  NW..  Washington,  DC 

20037. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Raup.  Office  of  Planning. 

Budget,  and  Outreach.  Energy  Efficiency 

and  Renewable  Energy.  U.S.  Department 

of  Energy  (DOE).  Washington.  DC 

20585.  Telephone  202/586-2214. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  i^ssistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  csury  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L.  101- 
440). 

Tentative  Agenda: 

•  STEAB  Committee  updates 

•  STEAB  Annual  Report  Update 

•  State  Success  Stories 

•  Discussion  Sessions  with  the  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  USDOE  Staff 

•  STEAB  Presentations  on  SEP  metrics 
to  EERE  staff  and  Office  of 
Management  and  Budget  Staff 

•  Public  Comment  Period 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  The  Chair  of  the  Board  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 


copying  within  60  days  at  the  Freedom 
of  Information  Public  Reading  Room. 
lE-190.  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington.  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  on  March  12, 
2003. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
IFR  Doc.  03-6328  Filed  3-12-03;  2:53  pm) 
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DEPARTMENT  OF  ENERGY 

[Solicitation  Numt>er  DE-SC04- 
2003AL68471] 

National  Nuclear  Security 
Administration;  Availability  of 
Solicitation  for  Research  and 
Development  for  Reduction  in  Parasitic 
Energy  Losses  in  Class  3-8  Truclts 

AGENCY:  National  Nuclear  Security 
Administration.  Department  of  Energy. 

ACTION:  Notice  of  availability  of 
solicitation. 

SUMMARY:  The  National  Nuclear 
Security  Administration  (NNSA) 
Service  Center.  Albuquerque.  NM,  is 
seeking  applications  fbr  energy 
efficiency  improvements  and  emissions 
reduction.  Through  this  solicitation. 
NNSA  seeks  to  improve  the  energy 
efficiency  and  emissions  performance  of 
Class  1-8  trucks  through  the  use  of 
advanced  diesel  engines,  emission 
control  technologies,  hybrid  electric 
propulsion  systems,  and  reduction  of 
parasitic  energy  losses.  This  solicitation 
primarily  addresses  the  parasitic  (non 
engine)  energy  losses  that  account  for 
about  45%  of  the  total  losses  in  class  7- 
8  on-highway  trucks,  and  various 
amounts  in  class  3-6  trucks,  depending 
on  their  duty  cycle.  A  NNSA  technical 
panel  will  perform  a  scientific  and 
engineering  evaluation  of  each 
responsive  application  to  determine  the 
merit  of  the  approach.  NNSA  anticipates 
issuing  one  or  more  financial  assistance 
instruments  from  this  solicitation. 
Funding  in  the  amount  of  $2,000,000  for 
the  first  year  period  is  anticipated  to  be 
available.  Cost  sharing  of  50%  by  the 
applicant  is  required. 
DATES:  Applications  are  to  be  received 
no  later  than  4  p.m.  local  prevailing 
time  on  May  1,  2003.  Any  application 
received  after  the  due  date  and  time  will 
not  be  evaluated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erwin  E.  Fragua.  Contract  Specialist, 


NNSA/OBS,  at  (505)  845-6442  or  by  e- 
mail  at  efragua@doeaI.gov. 
SUPPLEMENTARY  INFORMATION:  The 
solicitation  will  be  available  on  the 
Internet  on  or  about  March  10,  2003  at 
the  following  Web  site:  http://e- 
center.doe.gov.  Applications  must  be 
prepared  and  submitted  in  accordance 
with  the  instructions  and  forms 
contained  in  the  solicitation.  For  profit 
and  not-for-profit  organizations,  state 
and  local  governments,  Indian  tribes, 
and  institutions  of  higher  learning  are 
eligible  for  awards  under  this 
solicitation.  Teaming  arrangements,  led 
by  an  industrial  partner,  are  required, 
especially  among  tractor  and  trailer 
manufacturers,  engine  manufacturers, 
and  component  suppliers  to  take 
advantage  of  the  best  complementary 
technologies  available.  The  solicitation 
number  for  this  action  is  DE-SC04- 
2003AL68471. 

Issued  in  Albuquerque,  New  Mexico, 
March  4,  2003. 
William  L.  McCullough,  - 
Contracting  Officer.  Acquisition  and 
Financial  Assistance  Department.  NNSA 
Service  Center. 
(PR  Doc.  03-6166  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  64SO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  ID  No.  OW-2003-0013;  FRL-746*- 
9] 

Agency  Information  Collection 
Activities:  Title  IV  of  the  Public  Health 
Security  and  Bioterrorism 
Preparedness  and  Response  Act  of 
2002:  Drinkinig  Water  Security  and 
Safety  (Act);  Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  complijance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  Notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  will  be  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Information  Collection  Request  for  Title 
IV  of  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002:  Drinking  Water 
Security  and  Safety  (Act).  Today's 
notice  invites  comment  on  EPA's 
proposed  ICR.  EPA  also  solicits 
comment  on  its  intention  to  seek  an 
emergency  clearance  from  OMB  to  begin 
collecting  data  from  community  water 
systems  (CWS)  that  are  required  to 
comply  with  the  Act. 
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DATES:  The  Agency  requests  comments 
on  today's  notice.  Comments  must  be 
received  or  postmarked  by  midnight 
March  24,  2003.  If  EPA  does  not  receive 
adverse  comments  on  or  before  this  date 
regarding  EPA's  request  for  emergency 
clearance,  EPA  intends  to  seek  a  180- 
day  emergency  clearance  from  OMB  to 
begin  collecting  information  from 
CWSs. 

ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information,  or  to  obtain  a  copy  of 
the  draft  Public  Health  Security  and 
Bioterrorism  Preparedness  £uid 
Response  Act  ICR  without  charge, 
please  contact  Roy  Rathbun,  U.S.  EPA, 
Office  of  Groundwater  and  Drinking 
Water  (4601M),  1200  Pennsylvania  Ave, 
NW;  Washington  DC  20460.  Phone; 
(202)  564-9932;  fax  (202)  564-3753;  E- 
mail:  rathbun.roy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  hifbnnation 

A.  Who  Is  Affected  by  This  Action? 
Entities  affected  by  this  action  are 

community  water  systems  (CWSs)  that 
serve  a  population  greater  than  3,300 
persons.  A  CWS  means  a  public  water 
system  which  serves  at  least  15  service 
connections  used  by  year-roimd 
residents  or  regularly  serves  at  least  25 
year-round  residents. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2003-0013. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  (EPA/DC). 
EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW,  "Washington, 
DC.  The  EPA  Docket  Center  Reading 
Room  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  telephone  number 
for  the  Public  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  fbr 
the  Water  Docket  is  (202)  566-2426.  For 
access  to  docket  material,  please  call 
(202)  566-2426  to  schedule  an 
appointment. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  versioQ  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 


to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  nimiber. 

Certain  types  of  information  v«ll  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  I.B.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your, 
comments  are  submitted  within  the 
specified  conunent  period.  Comments 


received  after  the  close  of  the  comment 
period  v»rill  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conmient.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

/.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://wHrw.epa.gov/edocket/ ,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  OW-2003-0013.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  youi  comment. 

a.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OW-2003-0013.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mait 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
pubhc  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  maiUng  address 
identified  in  section  I.C.2.  These 
electronic  submissions  will  be  accepted 
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in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  an  original  and  three 
copies  of  your  comments  and  any 
enclosures  to:  Water  Docket, 
Environmental  Protection  Agency,  Mail 
Code  4101T,  1200  Pennsylvania  Ave., 
NW,  Washington.  DC,  20460,  Attention 
Docket  No.  OW-2003-0013. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Water 
Docket,  Environmental  Protection 
Agency.  EPA  West,  Room  B102.  1301 
Constitution  Ave.,  NW.,  Washington 
DC,  Attention  Docket  ID  No.  OW-2003- 
0013.  Such  deliveries  are  only  accepted 
during  the  Docket's  normal  hours  of 
operation  as  identified  in  section  I.B.I 

D.  What  Should  I  Consider  as  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

E.  Title:  Title  IV  of  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002:  Drinking 
Water  Security  and  Safety  EPA  ICR 
Nimiber  2103.01.  This  is  a  request  for  a 
new  information  collection,  and  a 
notification  that  EPA  will  seek  an 
emergency  clearance  from  OMB  to  begin 
collecting  information. 

F.  Abstract:  Title  IV  of  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002 
(Pub.  L.  107-188)  (Act)  amends  the  Safe 
Drinking  Water  Act  (SDWA).  The  Act 
requires  each  community  water  system 
(CWS)  serving  a  population  of  more 
than  3.300  people  to  conduct  a 
vulnerability  assessment  of  its  water 
system  and  to  prepare  or  revise  an 
emergency  response  plan  that 
incorporates  the  results  of  the 
vulnerability  assessment.  EPA  will  use 


the  information  collected  under  this  ICR 
to  determine  whether  CWSs  have 
conducted  vulnerability  assessments 
and  prepared  or  revised  emergency 
response  plans  in  compliance  with  the 
Act. 

Primary  users  of  the  information 
collected  under  this  ICR  include  the 
EPA  Office  of  Ground  Water  and 
Drinking  Water.  EPA  Regional 
Administrators,  and  CWSs.  EPA  will 
comply  with  the  Bioterrorism  Act, 
which  strictly  limits  the  use  of  some  of 
this  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA"s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

G.  Burden  Statement:  The  annual 
public  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  117.9  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Community  water  systems  serving 
populations  greater  than  3,300  persons. 

Estimated  Number  of  Respondents: 
8,487  systems. 

Frequency  of  Response:  Varies  based 
on  statutory  schedule  and  system  size. 

Estimated  Total  Annual  Hour  Burden: 
2,652,392  hours. 

Estimated  Total  Annual  Cost: 
$156,540,365;  includes  $82,211  O&M 
costs  and  $0  capital  and  startup  costs. 

Dated:  March  6.  2003. 
Peter  E.  Shanaghan. 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water 
[FR  Doc.  03-6193  Filed  3-13-03;  8:45  am] 

BILUNG  COOE  6560-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6338-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information,  (202) 

564-7167  or  http://www.epa.gov/ 

compliance/nepa/ 

Weekly  receipt  of  Environmental  Impact 
Statements  filed  March  3,  2003, 
through  March  7,  2003,  pursuant  to  40 
CFR  1506.9. 

EIS  No.  030088,  Final  EIS,  NPS,  AZ. 
Tonto  National  Monument.  General 
Management  Plsm,  New 
Administrative  Facility  Construction 
within  the  Monument  Boundaries, 
Implementation.  AZ,  Wait  Period 
Ends:* April  14,  2003,  Contact:  Lee 
Baiza  (928)  467-2241.  This  document 
is  available  on  the  Internet  at:  http:/ 
/ planning.nps.gov/plans.cfm. 

EIS  No.  030089,  Final  EIS,  COE,  TX, 
North  Padre  Island  Storm  Damage 
Reduction  and  Envirormiental 
Restoration  Project,  Construction  of  a 
Channel  between  the  Laquna  Madre 
and  the  Gulf  of  Mexico  across  North 
Padre  Island  referred  to  as  Packery 
Channel  Project.  Nueces  County,  IL, 
Wait  Period  Ends:  April  14,  2003, 
Contact:  Carolyn  Murphy  (409)  766- 
3044. 

EIS  No.  030090.  Final  EIS.  AFS,  AZ, 
Flagstaff/Lake  Mary  Ecosystem 
Analyses  Area,  Amendment  to  the 
Coconino  Forest  Plan, 
Implementation,  Coconino  National 
Forest,  Peaks  and  Mormon  Lake 
Ranger  Districts,  Coconino  Coimty, 
AZ,  Wait  Period  Ends:  April  14,  2003, 
Contact:  Debbie  Kill  (928)  526-0866. 
This  document  is  available  on  the 
Internet  at:  http://www.fs.fed.us/r3/ 
coconino/nepa. 

EIS  No.  030091,  Draft  EIS.  AFS,  CA. 
Silver  Pearl  Land  Exchange  Project, 
Proposal  to  Exchange  2.153  Acres  of 
National  Forest  System  (NFS)  Land 
for  up  to  3,963  Acres  of  Sierra  Pacific 
Industries  Land  (SPI)  Land,  within  the 
boundary  of  Eldorado  National  Forest, 
Eldorado  and  Placer  County,  CA, 
•  Conmient  Period  Ends:  April  28, 
2003.  Contact:  Elaine  Gee  (530)  333- 
5568. 
EIS  No.  030092.  Draft  EIS.  COE.  FL. 
Miami  Harbor  Navigation 
Improvements  Project,  To  Study  the 
Feasibility  of  Widening  and 
Deepening  Portions  of  the  Port, 
Miami-Dade  County.  FL.  Comment 
Period  Ends:  May  4,  2003,  Contact: 
Tern  Jordan  (904)  232-1817. 
EIS  No.  030093,  Draft  EIS,  BLM,  CO. 
Gunnison  Gorge  National 
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Conservation  Area  Resource 
Management  Plan,  Implementation, 
Montrose  and  Delta  Counties,  CO, 
Comment  Period  Ends:  June  16,  2003, 
Contact:  Bill  Bottomly  (970)  240- 
5337.  This  document  is  available  on 
the  Internet  at:  http:/ /www. gunnison- 
gorge-eis.com. 

EIS  No.  030094,  Draft  EIS.  EPA.  AK, 
Pogo  Gold  Mine  Project.  Construct 
and  Operate  an  Underground  Mine, 
NPDES  and  U.S.  Army  COE  Section 
404  Permits,  Goodpaster  River  Valley, 
Delta  Junction,  AK,  Comment  Period 
Ends:  May  13,  2003,  Contact:  Hanh 
Gold  (206)  553-0171.  This  document 
is  available  on  the  Internet  at:  http:/ 
/www.pogomineeis.com. 

EIS  No.  030095,  Draft  EIS,  FRC,  CA.  El  ' 
Dorado  Hydroelectric  Project, 
Application  for  a  New  License,  South 
Fork  of  the  American  River  Basin,  and 
Truckee  River  Basin.  (FERC  NO.  184- 
065)  (FERC  NO.  184-065),  EL  Dorada 
National  Forest.  Lake  Tahoe  Basin 
Management  Unit,  Alpine.  Amador 
and  EL  Dorada  Counties.  CA, 
Comment  Period  Ends:  April  28, 
2003,  Contact:  Susan  O'Brien  (202) 
502-8449. 

EIS  No.  030096,  Draft  EIS,  BLM,  NV, 
Black  Rock  Desert — High  Rock 
Canyon  Emigrant  Trails  National 
Conservation  Area  (NCA)  and 
Associated  Wilderness,  and  Other 
Contiguous  Lands,  Resource 
Management  Plan,  Implementation, 
Great  Basin,  NV,  Comment  Period 
Ends:  June  16,  2003,  Contact:  Ester 
Hutchison  (775)  623-1523.  This 
dociiment  is  available  on  the  Internet 
at:  http:// 
www.BlackRockHighRock.  org. 

Amended  Notices 

mS  No.  030080,  Draft  EIS.  AFS,  SC, 
Sumter  National  Forest  Revised  Land 
and  Resource  Managenient  Plan, 
Implementation,  Oconee,  Chester, 
Fairfield,  Laurens,  Newberry,  Union- 
Abbeville,  Edgefield.  Greenwood. 
McCormick  and  Saluda  Counties.  SC. 
Conunent  Period  Ends:  June  21,  2003, 
Contact:  Jerome  Thomas  (803)  561- 
4000.  Revision  of  FR  Notice  Published 
on  3/7/2003:  Correction  to  Comment 
Period  from  4/21/2003  to  6/21/2003. 

Dated:  March  11.  2003. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  03-6195  Filed  3-13-03;  8:45  am] 

BIUJN6  COOE  6SaO-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6638-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7153. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  12,  2003 
(67  FR  17992). 

Draft  EISs 

ERP  No.  D-AFS-J65372-CO  Rating 
EC2,  Trout- West  Hazardous  Fuels 
Reduction  Project,  Proposed  Action  to 
Reduce  Fuels,  Pike-San  Isabel  National 
Forest,  Trout  and  West  Creek 
Watersheds,  Teller,  El  Paso  and  Douglas 
Counties,  CO. 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 
to  aquatic  resources,  including  303(d)- 
listed  streams.  EPA  recommended 
mitigation  measures  to  improve 
impaired  conditions  in  these  streams 
with  protecting  structures  and  allowing 
timber  harvest  and  other  fuels  treatment 
in  designated  high-value  management 
areas. 

ERP  No.  D-AFS-L65410-ID  Rating 
EC2,  Gay  lord  North  Timber  Sale  Project, 
Harvesting  Timber,  Council  Ranger 
District,  Payette  National  Forest,  Adam 
County,  ID. 

Summary:  EPA  expressed' 
environmental  concerns  with  the  lack  of 
substantive  differences  between  the 
alternatives  and  that  road  closures  and 
decommissioning  should  better  meet 
Forest  Plan  road  density  standards  for 
wildlife.  EPA  requested  the  FEIS 
include  more  detail  on  the  management 
of  closed  roads  and  present  a  clearer 
analysis  of  cumulative  impacts 
including  comparison  of  predicted 
impacts  to  established  resource 
threshold. 

ERP  No.  EK-NPS-L65413-WA  Rating 
NS,  Fort  Vancouver  National  Historic 
Site.  General  Management  Plan  and 
Development  Concept  Plans. 
Implementation.  Oregon  County,  WA. 

Summary:  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  this  action.  Based  upon  the 
screen,  EPA  does  not  foresee  having  any 


environmental  objections  to  the 
proposed  project. 

Final  EISs 

ERP  No.  F-AFS-D65014-00. 
American  Electirc  Power  765  kV 
Transmission  Line  Construction, 
Operation  and  Maintenance,  Wyoming 
Station  to  Cloverdale  Station,  Special 
Use  Permit  Issuance  and  Right-of-Way 
Grants  Federal  and  Non-Federal  Lands, 
George  Washington  and  Jefferson 
National  Forests,  several  counties,  WV 
andVA. 

Summary:  EPA  expressed 
environmental  concerns  from  impacts  to 
water  quality  and  natural  resources  on 
federal  lands  from  construction  and 
maintenance  of  11  miles  of  transmission 
line.  Described  measures  to  avoid  and 
minimize  impacts  should  continue 
through  the  final  stages  of  the  project. 

ERP  No.  F-SFW-L02029-AK, 
Swanson  River  Satellites  Natural  Gas 
Exploration  and  Development  Project, 
Evaluation  of  a  Right-of-Way  Permit 
Application  and  U.S.  Army  COE  Section 
404  and  NPDES  Permits  Issuance,  Kenai 
National  Wildlife  Refuge.  Kenai 
Peninsula,  AK. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-BLM-K67011-NV.  Betze- 
Post  Project,  Updated  Information 
concerning  Dewatering  Operations  and 
Additional  Underground  Pipeline 
Construction,  E&o  and  Eureka  Counties, 
NV. 

Summary:  EPA  expressed  continuing 
environmental  concerns  regarding  the 
potential  ecological  risks  to  biological 
resources  ft'om  the  project  and  adverse 
impacts  to  water  quality,  including 
levels  of  selenimn.  EPA  recommended 
additional  analysis  of  cumulative 
impacts  and  additional  mitigation 
measures.  • 

Dated:  March  11,2003. 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  03-6196  Filed  3-13-03;  8:45  am) 

BILUNG  COOE  6S60-S0-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[OPPT  2003-0009;  FRL-7298— 3] 

Forum  on  State  and  Tribal  Toxics 
Action;  Notice  of  Public  Meetings 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  announcing  the  spring 
meeting  of  the  Forum  on  State  and 
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Tribal  Toxics  Action  (FOSTTA)  to 
collaborate  on  environmental  protection 
and  chemical  and  prevention  issues. 
The  Chemical  Information' and 
Management,  Pollution  Prevention,  and 
Tribal  Affairs  Projects,  components  of 
FOSTTA,  will  hold  meetings  March  25- 
26.  2003.  The  meetings  are  being  held 
in  conjunction  with  the  Office  of 
Prevention.  Pesticides  and  Toxic 
Substances  (OPPTS)  Regional  Division 
Directors  meeting.  This  notice 
announces  the  location  and  times  for 
the  meetings  and  sets  forth  some 
tentative  agenda  topics.  EPA  invites  all 
interested  parties  to  attend  the  public 
meetings. 

DATES:  The  three  projects  will  meet 
concurrently  March  25,  2003.  from  8:30 
a.m.  to  5  p.m..  and  March  26,  2003,  from 
8  a.m.  to  noon.  A  plenary  session  is 
being  planned  for  the  participants  on 
Tuesday,  March  26,  2003.  from  1  p.m. 
to  3:15  p.m.  Joint  sessions  will  be  held 
fin-  the  projects  and  the  respective 
Regional  Division  Directors.  Requests  to 
participate  in  the  spring  FOSTTA 
meeting,  identified  by  docket  ID  number 
OPPT-2003-0009,  must  be  received  by 
EPA  on  or  before  March  21.  2003. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Western  Tabor  Center.  1672 
Lawrence  Street.  Denver,  Colorado. 

Requests  to  participate  in  the  meeting 
may  be  submitted  to  Christine  Eppstein, 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Follow  the  detailed 
instructions  as  provided  in  Unit  111.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Darlene  Harrod,  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  564-8814;  fax  number:  (202)  564- 
8813;  e-mail  address: 
harrod .  darlene@epa.gov . 

Christine  Eppstein,  Environmental 
Council  of  the  States,  444  North  Capitol 
Street,  NW..  Suite  445.  Washington.  DC 
20001;  telephone  number:  (202)  624- 
3661;  fax  number:  (202)  624-3666;  e- 
mail  address:  ceppstein@sso.org. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  interested  in 
FOSTTA  and  hearing  more  about  the 
perspectives  of  the  States  and  Tribes  on 
EPA  programs  and  information 
exchange  regarding  important  issues 
related  to  human  health  and 
environmental  exposure  to  toxics. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  States  and  federally  recognized 
Tribes. 

•  State.  Federal,  and  local 
environmental  and  public  health 
organizations. 

•  Chemical  trade  associations. 
The  listing  is  not  intended  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  persons  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPPT-2003- 
0009.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  Rm.  Bl02-Reading  Room,  EPA 
West,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  EPA  Docket  Center 
Reading  Room  telephone  number  is 
(202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 


of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  How  Can  I  Request  t(/ Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  to  Christine 
Eppstein,  the  technical  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Do  not  submit  any  information 
in  your  request  that  is  considered  CBI. 
Requests  to  participate  in  the  meeting, 
identified  by  docket  ID  number  OPPT- 
2003-0009.  must  be  received  on  or 
before  March  21,  2003. 

m.  Background 

The  Toxic  Substances  Control  Act,  15 
U.S.C.  2609.  authorizes  EPA  and  other 
Federal  agencies  to  establish  and 
coordinate  a  system  for  exchange  among 
Federal.  State,  and  local  authorities  of 
research  and  development  results 
respecting  toxic  chemical  substances 
and  mixtures,  including  a  system  to 
facilitate  and  promote  the  development 
of  standard  data  format  and  analysis  and 
consistent  testing  procedures.  Through 
FOSTTA,  the  Chemical  Information  and 
Management  Project  (CIMP)  focuses  on 
EPA's  chemical  program  and  works  to  - 
develop  a  more  coordinated  effort 
involving  Federal,  State,  and  Tribal 
agencies.  The  Pollution  Prevention 
Project  (P2)  promotes  the  prevention 
ethic  across  society,  helping  companies 
incorporate  P2  approaches  and 
techniques  and  integrating  P2  into 
mainstream  environmental  activities  at 
both  the  Federal  level  and  among  the 
States.  The  Tribal  Affairs  Project  TAP 
concentrates  on  chemical  and 
prevention  issues  that  are  most  relevant 
to  the  Tribes,  including  lead  control  and 
abatement.  Tribal  traditional/ 
subsistence  lifeways,  and  hazard 
communications  and  outreach. 
FOSTTA's  vision  is  to  reinvigorate  the 
projects,  focus  on  major  policy-level 
issues,  recruit  more  senior  State  and 
Tribal  leaders,  increase  outreach  to  all 
50  States  and  some  560  federally 
recognized  Tribes,  and  vigorously  seek 
ways  to  engage  the  States  and  Tribes  in 
ongoing  substantive  discussions  on 
complex  and  oftentimes  controversial 
environmental  issues  that  States  and 
Tribes  resolve  at  their  respective  levels 
of  government.  In  January  2002,  the 
Environmental  Council  of  the  States 
(ECOS),  in  cooperation  with  the 
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National  Tribal  Environmental  Council 
(NTEC).  was  awarded  the  new  FOSTTA 
cooperative  agreement.  ECOS,  NTEC, 
and  EPA's  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  are  co- 
sponsoring  the  meetings.  As  part  of  a 
cooperative  agreement,  ECOS  facilitates 
ongoing  efforts  of  the  State  and  Tribal 
leaders  and  OPPT  to  increase 
understanding  and  improve 
collaboration  on  toxics  and  pollution 
prevention  issues  and  to  continue  a 
dialogue  on  how  federal  environmental 
programs  can  best  be  implemented 
among  the  States.  Tribes,  emd  EPA. 

IV.  The  Meeting 

In  the  interest  of  time  and  efficiency, 
the  meetings  are  structured  to  provide 
maximum  opportunity  for  State.  Tribal, 
and  EPA  participants  to  discuss  items 
on  the  predetermined  agenda.  At  the 
discretion  of  the  chair,  an  effort  will  be 
made  to  accommodata  participation  by 
observers  attending  the  proceedings. 
The  FOSTTA  representatives  and  EPA 
will  collaborate  on  environmental 
protection  and  chemical  and  prevention 
issues.  The  tentative  agenda  items 
identified  by  the  States  and  the  Tribes 
follow: 

1.  High  production  volume  data 
(CIMP). 

2.  Environmental  indicators  (CIMP). 

3.  Impact  of  State  budget  cuts  on 
pollution  prevention  programs  (P2). 

4.  EPA's  resource  conservation 
challenge  (P2). 

5.  OPPTS  Tribal  strategy  (TAP). 

6.  Lead  issues  (TAP). 
Stephen  L.  Johnson.  Assistant 
Administrator,  for  the  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances,  will  be  a  speaker  at  the 
plenary  session. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pollution  prevention. 

Dated:  March  7.  2003. 
Clarence  O.  Lewis,  HI 

Acting  Director,  Environmental  Assistance 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc  03-6300  Filed  3-12-03;  1:03  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-746fr-8] 

Clinch  and  Powell  Valley  Watershed 
Ecologicai  Risk  Assessment 

agency:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  availability  of  final 
dociunent. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
availability  of  a  final  document.  Clinch 
and  Powell  Valley  Watershed  Ecological 
Risk  Assessment'{EPAJ600/R-01/0^0, 
September  2002).  prepared  as  a 
collaborative  effort  between  the 
National  Center  for  Environmental 
Assessment — Washington  (NCEA-W) . 
within  EPA's  Office  of  Research  and 
Development,  The  Nature  Conservancy, 
the  U.S.  Fish  and  Wildlife  Service,  the 
Tennessee  Valley  Authority,  and  other 
organizations.  This  watershed  ecological 
risk  assessment  was  developed  to  help 
protect  the  native  mussels  and  fish  of 
the  Clinch  and  Powell  Valley 
watershed.  The  report  is  based  on  the 
Guidelines  for  Ecological  Risk 
Assessment  (U.S.  EPA,  1998)  and  advice 
and  support  from  NCEA,  while 
exercising  the  necessary  flexibility  to 
implement  the  risk  assessment  approach 
at  the  watershed  scale.  The  document 
includes  brief  descriptions  of  the 
process  that  the  workgroup  followed 
and  the  major  analyses  performed. 

ADDRESSES:  The  document  is  available 
electronically  from  the  NCEA  Web  site 
[http://www.epa.gov/ncea)  under 
Selected  Topics,  Watershed  Assessment. 
A  limited  number  of  copies  will  be 
available  from  EPA's  National  Service 
Center  for  Environmental  Publications 
(NSCEP),  P.O.  Box  42419,  CincinnaU, 
OH  45242;  telephone:  1-800-490-9198 
or  513-489-8190;  facsimile  513-489- 
8695.  Please  provide  your  nanie  and 
mailing  address  and  the  title  and  EPA 
number  when  ordering  bom  NSCEP. 
Docmnents  also  may  be  ordered  via  the 
Internet  at  http://www.epa.gov/ 
NCEPIhome/orderpub.html.  Paper'  " 
copies  may  be  purchased  &t)m  the 
National  Technical  Information  Service 
(NTIS)  in  Springfield.  VA  (1-800-553- 
NnS(6847l  or  703-605-6000;  facsimile 
703-321-8547).  Please  provide  the 
number,  PB2003-101118.  when 
ordering  this  document  from  NTIS. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact 
Victor  Serveiss,  National  Center  for 
Environmental  Assessment  (862 3D), 
U.S.  Envfronmental  Protection  Agency. 
Washington.  DC  20460;  telephone:  202- 
564-3251;  facsimile:  202-565-0076;  e- 
mail:  serveiss.victor@epa.gov. 

Dated:  March  6,  2003. 
George  Alapas, 

Acting  Director,  National  Center  for 
Environmental  Assessment. 
|FR  Doc.  03-6194  Filed  3-13-03:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  InformatkK) 
Collectk>n(s)  Being  Reviewed  t^y  ttte 
Federal  Communications  Commission 

March  6,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  April  14,  2003. 
ff  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman.  Federal 
Communications  Commission.  Room  1- 
C804.  445  12th  Street,  SW.,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith    ^ 
Boley  Herman -at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPI.EMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0395. 

Title:  The  ARMIS  USOA  Report 
(ARMIS  Report  43-02);  the  ARMIS 
Service  Quality  Report  (ARMIS  Report 
43-05);  and  the  ARMIS  Infrastructure 
Report  (ARMIS  Report  43-07). 

Report  Nos:  FCC  Reports  43-02,  43- 
05  and  43-07. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 
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Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  49. 
Estimated  Time  Per  Response:  5.7- 
844  hours. 

Frequency  of  Response:  Annual 
reporting  requirements  and 
recordkeeping  requirement. 

Total  Annual  Burden:  23,677  hours. 

Total  Annual  Cost:  N/A. 
Needs  and  Uses:  The  USOA  Report 
proves  the  annual  results  of  the  carriers' 
activities  for  each  account  of  the 
Uniform  System  of  Accounts.  The 
Service  Quality  Report  provides  service 
quality  information  in  the  areas  of 
interexchange  access  service, 
installation  and  repair  intervals,  local 
service  installation  and  repair  intervals, 
trunk  blockage,  and  total  switch 
downtime  for  price  cap  carriers.  The 
Infrastructure  Report  provides  switch 
deployment  and  capabilities  data.  For 
the  FCC  Report  43-02  the  Commission 
extended  the  effective  date  of  the 
changes  to  the  Part  32  chart  of  accounts 
to  January  1,  2003  and  thus  the  revision 
to  ARMIS  43-02  shall  be  effective  with 
the  April  1 ,  2004  filings.  There  were  no 
changes  to  ARMIS  43-05.  ARMIS  43-07 
the  Commission  proposed  to  eliminate 
the  collection  of  outdated  information 
and  to  collect  information  on  newer 
technologies  on  Table  I.  As  a  result  of 
the  Phase  2  Report  and  Order,  the 
Commission  eliminated  eight  rows 
related  to  electromechanical  switches; 
12  rows  related  to  analog  and  digital 
stored-program  control;  eight  rows 
related  to  equal  access  and  touch  tone; 
and  1 7  rows  related  to  Signaling  System 
7  and  integrated  services  digital 
network.  Among  other  eliminated 
reporting  requirements,  the  Commission 
proposed  and  eliminated  Tables  III  and 
rV  because  Table  III  information  is  no 
longer  significant  and  Table  IV 
information  is  available  in  other  ARMIS 
reports  or  cem  be  generated  by  reference 
to  other  ARMIS  reports. 

OMB  Control  No.:  3060-0496. 

Title:  The  ARMIS  Operating  Data 
Report. 

Report  No:  FCC  Report  43-08. 

Type  of  Review:  Revision  of  a 
ciuxently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Response:  139 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  7,367  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Operating  Data 
Report  collects  annual  statistical  data  in 
a  consistent  format  that  is  essential  for 


the  Commission  to  monitor  network 
growth,  usage,  and  reliability.  The 
Commission  proposed  to  eliminate  the 
reporting  requirements  in  Table  I-A. 
Pending  further  exploration  of 
alternative  means  of  gathering 
information,  the  Commission  only 
eliminated  columns  J,  K,  L  and  M 
because  little,  if  any,  data  are  reported 
for  these  categories.  The  Commission 
proposed  to  eliminate  columns  be,  bj, 
and  bm  of  Table  1-B  due  to  changes  in 
technology.  For  Table  II,  the 
Commission  proposed  to  eliminate  the 
distinction  between  analog  and  digital 
by  eliminating  columns  cf,  eg,  and  ch. 
Finally,  the  Commission  proposed  to 
make  extensive  structural  changes  to 
Table  III  to  remove  data  no  longer 
required,  and  to  reflect  current  access 
line  category  structure.  Further,  we  are 
correcting  the  number  of  carriers  filing 
this  ARMIS  report. 

OMB  Control  No.:  3060-0511. 

Title:  The  ARMIS  Access  Report. 

Report  No:  FCC  Report  43-04. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  84. 

Estimated  Time  Per  Response:  157 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  13,188  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  ARMIS  Access 
Report  is  needed  to  administer  the 
Commission's  accounting,  jurisdictional 
separations  and  access  charge  rule;  to 
analyze  revenue  requirements  and  rates 
of  return,  and  to  collect  financial  data 
from  Tier  1  incumbent  local  exchange 
carriers.  This  information  collection  has 
been  revised  to  eliminate  the  obligation 
of  mid-sized  carriers  to  file  the  ARMIS 
43-04  report  on  April  1,  2002.  That 
change  was  approved  in  a  previous 
OMB  filing.  The  Conunission  is  re- 
estimating  the  number  of  carriers  filing 
this  ARMIS  report  from  121  to  84 
respondents  given  that  a  number  of 
study  areas  have  been  sold  or  dissolved 
over  the  years. 

OMB  Control  No.:  3060-0512. 

Title:  The  ARMIS  Armual  Summary 
Report. 

Report  No:  FCC  Report  43-01. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  115. 

Estimated  Time  Per  Response:  93 
hours. 

Frequency  o/flespo/jse;  Annual 
reporting  requirement^ 


Total  Annual  Burden:  10,695  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  The  Annual 
Summary  Report  contains  financial  and 
operating  data  and  is  used  to  monitor 
the  incumbent  local  exchange  carrier 
industry  and  to  perform  routine 
analyses  of  costs  and  revenues  on  behalf 
of  the  Commission.  The  Commission 
eliminated  the  distinction  between 
"SNFA  and  Intra-co  Adjustments"  and 
"Other  Adjustments"  and  combining 
these  columns  into  one  colunrn  entitled 
"Adjustments".  The  Commission  also 
proposed  eliminating  the  requirement  to 
file  Table  II.  Because  the  elimination  of 
Table  II  was  not  feasible  due  to  other 
streamlining  adopted  for  the  mid-sized 
carriers,  the  Commission  did  not  adopt 
the  elimination  of  Table  II  but 
eliminated  the  Common  Line  Minutes  of 
Use  (rows  2010,  2020.  2030  and  2040). 
In  addition,  the  Commission  also 
provided  the  accounts  and  data  that  are 
necessary  and  must  be  maintained  and 
reported  in  ARMIS  to  calculate  just  and 
reasonable  pole.  duct,  conduit,  and 
right-of-way  attachment  rates  pursuant 
to  Section  224  of  the  Communications 
Act.  Table  III  is  the  Pole  and  Conduit 
Rental  Calculation  table  for  Class  A 
ceu-riers.  Further,  we  are  correcting  the 
nimiber  of  carriers  filing  this  ARMIS 
report  from  121  and  115  given  that  a 
number  of  study  areas  have  been  sold  or 
dissolved  over  the  years. 

OMB  Control  No.:  3060-0513. 
Title:  The  ARMIS  Joint  Cost  Report. 
Report  No:  FCC  Report  43-03. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  85. 
Estimated  Time  Per  Response:  76 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  6,460  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  The  Joint  Cost 
Report  is  needed  to  administer  our  joint 
cost  rules  (Part  64)  and  to  analyze  data 
in  order  to  prevent  cross-subsidization 
of  nonregulated  operations  by  the 
regulated  operations  of  Tier  1  carriers. 
The  Commission  proposed  to  reduce  the 
number  of  columns  currently  reported 
by  eliminating  the  distinction  between 
"SNFA  and  Intra-co  Adjustmeiits"  and 
"Other  Adjustments"  and  combining 
these  columns  into  one  column.  The 
Commission  approved  the  proposal  to 
combine  the  two  columns  based  on  its 
determination  that  it  does  not  appear  to 
be  a  significant  regulatory  need  to  retain 
the  "SNFA  and  Intra-co  Adjustment" 
columns.  Further,  we  are  correcting  the 
number  of  carriers  filing  this  ARMIS 
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report  from  121  to  85  given  that  a 
number  of  study  areas  have  been  sold  or 
dissolved  over  the  years. 
■     OMB  Control  No. :  3060-0763. 

Title:  The  ARMIS  Customer 
Satisfaction  Report. 

Report  No:  FCC  Report  43-06. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  7. 

Estimated  Time  Per  Response:  720 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  5,040  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Customer 
Satisfaction  Report  reflects  the  results  of 
customer  satisfaction  based  on  surveys 
conducted  by  individual  carriers  from 
their  customers.  The  Commission  is  re- 
estimating  the  number  of  carriers  filing 
this  report.  No\)ther  changes  have  been 
made.  The  information  contained  in  this 
report  provides  the  necessary  detail  to 
enable  the  Commission  to  fulfill  its 
regulatory  responsibilities. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-6143  Filed  3-13-03;  8:45  am) 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  liy  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

March  6,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 


information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of. 
information  on  the  respondents, 
including  the  lise  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  13,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conmients  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0250. 

Title:  Section  74.784,  Rebroadcasts. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1,080. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements.        » 

Total  Annual  Burden:  1,080  hours. 

Total  Annual  Costs:  $0.00. 

Needs  and  Uses:  47  CFR  73.1560 
requires  licensees  of  low  power  and  TV 
translator  stations  to  notify  the  FCC 
when  rebroadcasting  programs  or 
signals  of  another  station  and  to  certify 
that  written  consent  has  been  obtained 
from  originating  station.  Data  are  used 
by  FCC  staff  to  ensure  compliance  with 
Section  325(a)  of  the  Communications 
Act,  as  amended. 

OMB  Control  Number:  3060-0466. 

Title:  Section  74.1283,  Station 
Identification. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  200. 

Estimated  Time  per  Response:  2 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirement. 

Total  annual  burden:  400  hours. 


Total  Annual  Costs:  $0.00. 

Needs  and  Uses:  47  CFR  74.1283(c)(1) 
requires  FM  translator  stations  whose 
station  identification  is  made  by  the 
primary  station  to  furnish  current 
information  on  the  translator's  call 
letters  and  location.  This  information  is 
kept  in  the  primary  station's  files.  This 
information  is  used  to  contact  the 
translator  licensee  in  the  event  of 
malfunction  of  the  translator. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-6144  Filed  3-13-03;  8:45  am] 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

* 

Public  Information  Collections 
Approved  l>y  Office  of  Management 
and  Budget 

March  6.  2003. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not ' 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Paul  J. 
Laurenzano,  Federal  Communications 
Commission,  (202)  418-1359  or  via  the 
Internet  at  plaurenz@fcc.gov. 

OMB  Control  No. :  3060-0715. 

Expiration  Date:  02/28/2006. 

Title:  Telecommunications  Carriers' 
Use  of  Customer  Proprietary  Network 
Information  (CPNI)  and  Other  Customer 
Information,  CC  Docket  No.  96-115. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  4,832 
responses;  672,808  total  annual  hours; 
$229,520,000  cost  burden;  139.2  hours 
per  respondent. 

Neeas  and  Uses:  The  requirements 
implement  the  statutory  obligations  of 
section  222  of  the  Telecommunications 
Act  of  1996.  Among  other  things, 
carriers  are  permitted  to  use.  disclose,  or 
permit  access  to  CPNI,  without 
customer  approval,  under  certain 
conditions. 

Many  uses  of  CPNI  require  either  opt- 
in  or  opt-out  customer  approval, 
depending  upon  the  entity  using  the 
CPNI  and  the  purpose  for  which  it  is 

11S6Q 

OMB  Control  No. :  3060-1 009. 
Expiration  Date:  02/28/2006. 
Title:  Telecommunications  Reporting 
Worksheet,  CC  Docket  No.  96-45. 
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Form  No.:  499.  499-A.  499-Q,  499-M. 
Estimated  Annual  Burden:  1 
responses;  1  total  annual  hours;  1  hour 
per  response. 

Needs  and  Uses:  Pursuant  to  the 
Communications  Act  of  1934,  as 
amended,  telecommunications  carriers 
(and  certain  other  providers  of 
telecommunications  services)  must 
contribute  to  the  support  and  cost 
recovery  mechanisms  for 
telecommunications  relay  services, 
numbering  administration,  number 
portability,  and  universal  service.  The 
Commission  is  seeking  conmient  on 
three  connection-based  proposals  to 
futher  refine  the  record  in  the 
proceeding  to  revisit  its  universal 
service  contribution  methodology.  If 
adopted,  the  proposals  may  entail 
altering  the  current  reporting  ^ 

requirements  to  which  interstate 
telecommunications  carriers  are  subject 
under  Part  54  of  the  Commission's  rules. 
OMB  Control  No.:  3060-0147. 
Expiration  Date:  02/28/2006. 
Tjtie:  Section  64.804— Extension  of 
Unsecured  Credit  for  Interstate  and 
Foreign  Communication  Services  to 
Candidates  for  Federal  Office. 
Form  No.;  N/ A. 
Estimated  Annual  Burden:  13 
responses;  104  total  annual  hours;  8 
hours  per  response. 

Needs  and  Uses:  Communications 
common  carriers  with  operating 
revenues  exceeding  $1  million  who 
extend  unsecured  credit  to  a  candidate 
or  person  on  behalf  of  such  candidates 
for  Federal  office  must  file  with  the  FCC 
a  report  including  due  and  outstanding 
balances.  The  information  is  used  for 
monitoring  purposes. 

OMB  Control  No. :  3060-0076. 
Expiration  Date:  02/28/2006. 
Title:  Annual  Employment  Report  for 
Common  Carriers. 
Form  No..  FCC-395. 
Estimated  Annual  Burden:  4,000 
responses;  4.000  total  annual  burden 
hours;  1  hour  per  response. 

Needs  and  Uses:  Tne  Annual 
Employment  Report  is  submitted  by 
certain  common  carrier  licensees  and 
permittees.  The  Information  contained 
in  the  report  is  intended  to  assess 
compliance  with  equal  employment 
opportunity  requirements.  The  reports 
have  been  used  by  the  FCC.  Congress, 
the  U.S.  Commission  on  Civil  Rights, 
EEOC.  NTIA.  public  interest  groups  and 
carrier  representatives. 

OMB  Control  No.:  3060-0989. 
Expiration  Date:  11/30/2005. 
Title:  Procedures  for  Applicants 
Requiring  Section  214  Authorization  for 
Domestic  Interstate  Transmission  Lines 
Aquired  Through  Corporate  Control,  47 
CFR  Sections  63.01,  63.03  and  63.04. 


Form  No. :N/ A. 
Estimated  Annual  Burden:  35 
responses;  1.655  total  annual  hours; 
$20,000  cost  burden;  3-60  hours  per 
response. 

Needs  and  Uses:  Report  and  Order 
(CC  Docket  No.  01-150)  provides 
presumptive  Streamlining  categories, 
allows  for  joint  applications  for 
international  and  domestic  transfers  of 
control,  clarifies  confusion  about 
content  of  applications,  provides 
timelines  for  streamlined  transaction 
review,  provides  a  pro  forma  transaction 
process,  allows  asset  acquisitions  to  be 
treated  as  transfers  of  control  and 
deletes  obsolete  sections  of  the 
Commission's  rules.  The  information 
will  be  used  to  ensure  that  applicants 
comply  with  the  requirements  of  47 
U.S.C.  Section  214. 

OMB  Control  No.:  3060-0519. 
Expiration  Date:  11/30/2005. 
Title:  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  of  1991  (CC  Docket  No. 
92-06). 
Form  No.;  N/ A. 

Estimated  Annual  Burden:  30,000 
responses;  1.653.600  total  annual  hours; 
55.1  hours  per  response. 

Needs  and  Uses:  Parts  64  and  68  of 
the  Commission's  rules  contain 
procedures  for  avoiding  unwanted 
telephone  solicitations  to  residences, 
and  to  regulate  the  use  of  automatic 
telephone  dialing  systems,  artificial  or 
prerecorded  voice  messages,  and 
telephone  facsimile  machines.  The 
Commission  believes  that  the 
recordkeeping  requirement  is  the  best 
means  of  preventing  unwanted 
telephone  solicitations. 

OMB  Contro/ No.;  3060-0513. 
Expiration  Date:  12/31/2005. 
Title:  ARMIS  Joint  Cost  Report. 
Form  No;  FCC  43-03. 
Estimated  Annual  Burden:  121 
responses;  10,043  total  annual  hours;  83 
hours  per  response. 

Needs  and  Uses:  The  Joint  Cost 
Report  is  needed  to  administer  our  joint 
cost  rules  (Part  64),  and  to  analyze  data 
in  order  to  prevent  cross-subsidization 
of  non-regulated  operations  by  the 
regulated  operations  of  Tier  1  carriers. 
OMB  Control  No.:  3060-0511. 
Expiration  Date:  12/21/2005. 
Title:  ARMIS  Access  Report. 
Form  No.;  FCC  43-04. 
Estimated  Annual  Burden:  121 
responses;  18.997  total  annual  hours; 
157  hours  per  respondent. 

Needs  and  Uses:  The  Access  Report  is 
needed  to  administer  the  Commission's 
accounting,  jurisdicational  separations 
and  access  charge  rule;  to  analyze 
revenue  requirements  and  rates  of 


return,  and  to  collect  financial  data  from 
Tier  1  incumbent  local  exchange 
carriers. 

OMB  Control  No. :  3060-0395 . 
Expiration  Date:  1 2/31/2005. 
Title:  The  Armis  USOA  Report 
(ARMIS  Report  43-02);  The  ARMIS 
Service  Quality  Report  (ARMIS  Report 
43-05);  and  the  ARMIS  Infrastructure 
Report  (ARMIS  Report  43-07). 

Form  No.:  FCC  43-02.  FCC  43-05, 
FCC  43-07. 

Estimated  Annual  Burden:  50 
responses;  26,446  total  annual  hours; 
529  hours  per  response. 

Needs  and  Uses:  The  USOA  Report 
provides  the  annual  results  of  the 
carriers'  activities  for  each  account  of 
the  Uniform  System  of  Accounts.  The 
Service  Quality  Report  provides  service 
quality  information  in  the  areas  of 
interexchange  access  service, 
installation  and  repair  intervals,  local 
service  installation  and  rspair  intervals, 
trunk  blockage,  and  total  switch 
downtime  for  price  cap  carriers.  The 
Infrastructure  Report  provides  switch 
deployment  and  capabilities  data. 
OMB  Control  No.:  3060-0793. 
Expiration  Date:  10/31/2005. 
Title:  Federal-State  Joint  Board  on 
Universal  Service.  CC  Docket  No.  96-45. 
Procedures  For  Self  Certifying  as  a  Rural 
Carrier. 

Form  No.  :N/ A. 
Estimated  Annual  Burden:  10 
responses;  10  total  annual  hours;  1  hour 
per  response. 

Needs  and  Uses:  In  the  Tenth  Report 
and  Order,  the  Conunission  adopted 
proposals  that  carriers  serving  study 
areas  with  fewer  than  100,000  access 
lines  that  already  have  certified  their 
rural  status  need  not  re-certify  for 
purposes  of  receiving  support  beginning 
January  1,  2000,  and  need  only  file 
thereafter  if  their  status  changes. 
Further,  carriers  serving  more  than 
100,000  access  lines  need  to  file  rural 
certifications  for  their  year  2001  status 
has  changed. 

OMB  Control  No.:  3060-0855. 
Expiration  Date:  10/31/2005. 
Title:  Telecommunications  Reporting 
Worksheet,  CC  Docket  No.  96-45. 

Form  No.:  FCC  499.  FCC  499-A.  FCC 
499-Q. 

Estimated  Annual  Burden:  14.300 
responses;  106.287  total  annual  hours; 
$18,000  cost  burden;  7.5  hours  per 
respondent. 

Needs  and  Uses:  Pursuant  to  the 
Communications  Act  of  1934.  as 
amended,  telecommunications  carriers 
(and  certain  other  providers  of 
telecommunications  services)  must 
contribute  to  the  support  and  cost 
recovery  mechanisms  for 
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telecommunications  relay  services, 
numbering  administration,  number 
portability,  and  universal  service.  The 
Commission  modified  the  existing 
methodology  used  to  assess 
contributions  that  carriers  make  to  the 
federal  universal  servcie  support 
mechanisms. 

The  modifications  adopted,  will  entail 
altering  to  the  current  revenue  reporting 
requirements  to  which  interstate 
telecom,  carriers  are  subject  under  part 
54  of  the  Conmiission's  rules. 

OMB  Control  No.:  3060-0770. 

Expiration  Date:  12/31/2005. 

Title:  Price  Cap  Performance  Review 
for  Local  Exchange  Carriers,  CC  Docket 
No.  94-1  (New  Services). 

Form  No.:  N/ A. 

Estimated  Annual  Burden:  26 
responses;  130  total  aiuiual  hours;  5 
hours  per  response. 

Needs  and  Uses:  The  Commission 
permits  price  cap  LECs  to  introduce 
new  services  on  a  streamlined  basis, 
without  prior  approval.  The 
Commission  modified  the  rules  to 
eliminate  the  public  interest  showing 
required  by  69.4(g)  and  to  eliminate  the 
new  services  test  (except  in  the  case  of 
loop-based  new  services)  required  imder 
sections  61.49(f)  and  (g).  The 
information  is  needed  by  the 
Commission  to  carry  out  its  mandate. 

OMB  Control  No.:  3060-0704. 

Expiration  Date:  12/31/2005. 

Title:  Policy  and  Rules  Concerning  the 
Interstate.  Interexchange  Marketplace; 
Implementation  of  Section  254  (g)  of  the 
Communications  Act  of  1934.  as 
amended.  CC  Docket  No.  96-6. 

Form  No.:  N/ A. 

Estimated  Annual  Burden:  519 
responses;  158.971  total  annual  hours; 
$435,000  cost  burden;  306.3  hours  per 
response. 

Needs  and  Uses:  In  the  Second  Order 
on  Reconsideration  issued  in  CC  Docket 
No.  96-61,  the  Commission  reinstates 
the  public  disclosure  requirement  and 
also  requires  that  nondominant 
interexchange  carriers  that  have  Internet 
websites  pass  this  information  on-line 
in  a  timely  and  easily  accessible 
manner.  "These  carriers  also  continue  to 
be  required  to  file  annual  certifications 
pursuant  to  section  254(g);  maintain 
price  and  service  information;  and  are 
forbomed  from  filing  certain  tariffs. 

OMB  Control  No.:  3060-0760. 

Expiration  Date:  12/31/2005. 

Title:  Access  Charge  Reform,  CC 
Docket  No.  96-262  (First  Report  and 
Order);  Second  Order  on 
Reconsideration  and  Memorandum 
Opinion  and  Order,  and  Fifth  Report 
and  Order. 

Form  No.:  N/ A. 


Estimated  Annual  Burden:  14 
responses;  57,127  total  annual  hours; 
$8,000  cost  burden;  4.080.5  hours  per 
response. 

Needs  and  Uses:  The  Commission 
provides  detailed  rules  for 
implementing  the  market-based 
approach,  pursuant  to  which  price  cap 
LECs  would  receive  pricing  flexibility  in 
the  provision  of  interstate  access 
services  as  competition  for  those 
services  develops.  The  Order  grants 
immediate  pricing  flexibility  to  price 
cap  LECs  in  the  form  of  streamlined 
introduction  of  new  services,  geographic 
deaveraging  of  rates  for  services  in  the 
trunking  basket,  and  removal  of  certain 
interstate  interexchange  services  from 
price  cap  regulation,  while  providing  for 
additional  pricing  flexibility  upon 
certain  showings.  A  FNPRM  seeks 
additional  flexibility. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-6145  Filed  3-13-03:  8:45  am) 

BILUNG  CODE  671 2-01 -P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday.  March  11, 
2003.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
resolution,  corporate,  and  enforcement 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  Gilleran  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Ms.  Julie  L. 
Williams,  acting  in  the  place  and  stead 
of  Director  John  D.  Hawke,  Jr. 
(Comptroller  of  the  Currency), 
concurred  in  by  Vice  Chairman  John  M. 
Reich,  and  Chairman  Donald  E.  Powell, 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
notice  earlier  than  March  7,  2003,  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(c)(6),  (c)(8).  {c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2).  (c)(4).  {c)(6).  (c)(8). 
(c)(9)(A){ii).  and  (c)(9)(B)). 


The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  NW.,  Washington.  DC. 

Dated:  March  11.  2003. 
Valerie  |.  Best, 

Assistant  Executive  Secretary. 

(FR  Doc.  03-6277  Filed  3-12-03:  10:44  am] 

BILUNG  CODE  6714-01-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notices 

DATE  AND  TIME:  Thursday,  March  20. 

2003  at  10  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 
The  following  item  has  been  :^, 

withdrawn  from  the  agenda: 

Notice  of  proposed  rulemaking  on 
public  funding  of  presidential 
primary  and  general  election 
canckdates  and  conventions. 

FOR  MORE  INFORMATION  CONTACT:  Ron 

Harris,  Press  Officer.  Telephone  (202) 

694-1220. 

Mary  W.  Dove. 

Secretary  of  the  Commission. 

[FR  Doc.  03-6348  Filed  3-12-03;  3:26  pm| 

BILUNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHCAgt).  Regulation  Yd  2  CFR  Part     . 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company,, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vrating  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
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nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S  C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  7,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166- 
2034: 

1.  Security  First  Bancshares,  Inc., 
O'Fallon,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  at  least 
68  percent  of  the  voting  shares  of  Bank 
of  O'Fallon,  O'Fallon,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  10,  2003. 
Robert  deV.  Frierson. 
Depu  ty  Secretary  of  the  Board. 
[PR  Doc.  03-6156  Filed  3-13-03;  8:45  am] 
BILUNG  COOE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Management  Services; 
Revision  of  SF 1444,  Request  for 
Authorization  of  Additional 
Classification  and  Rate 

agency:  Office  of  Management  Services. 

GSA. 

action:  Notice. 

SUMMARY:  The  General  Services 
Administration  (GSA),  Office  of 
Governmentwide  Policy  revised  the  SF 
1444,  Request  for  Authorization  of 
Additional  Classification  and  Rate  to: 

a.  Update  the  reporting  burden 
statement  due  to  a  reorganization; 

b.  Revise  the  instructions  for  copy 
distribution;  and 

c.  Make  authorized  for  local 
reproduction.  The  form  is  now  a  single 
cutsheet  instead  of  a  5  part  set. 

Since  this  form  is  now  authorized  for 
local  reproduction,  you  can  obtain  the 
updated  camera  copy  in  two  ways: 
On  the  internet.  Address:  http:// 

www.gsa.gov/fonns;  or  from  Forms- 

CAP,  Attn.:  Barbara  Williams.  (202) 

501-0581. 

The  Federal  Acquisition  Regulation 
will  reflect  this  change  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration.  (202)  501-0581. 

Effective  March  14,  2003. 


Dated:  March  4,  2003. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 

Management  Officer,  General  Services 

Administration. 

|FR  Doc.  03-6125  Filed  3-13-03;  8:45  ami 

BILUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Docunwnt  Identifier:  CMS-368/R144,  CMS- 
R-240.  and  CMS-566] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biuden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid  Drug 
Rebate;  Form  No.:  CMS-368/R144 
(OMB#  0938-0582);  L^se:  Section  1927 
requires  State  Medicaid  agencies  to 
report  to  drug  manufacturers  and  CMS 
on  the  drug  utilization  for  their  State 
and  the  amount  of  rebate  to  be  paid  by 
the  manufacturer;  Frequency:  Quarterly; 
Affected  Public:  State,  local,  or  tribal 
government;  Number  of  Respondents: 
51;  Total  Annual  Responses:  204;  Total 
Annual  Hours:  6.125. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 


Information  Collection:  Prospective 
Payments  for  Hospital  Outpatient 
Services  and  Supporting  Regulations  in 
42  CFR  413.24.  413.65.  and  419.42;     , 
Form  No.:  CMS-R-240  (OMB#  0938- 
0798);  Use:  As  required  by  sections 
4521.  4522.  and  4523  of  the  Balanced 
Budget  Act  of  1997.  HCFA-1005FC 
eliminates  the  formula  driven 
overpayment  for  certain  outpatient 
hospital  services,  extends  reductions  in 
payment  for  costs  of  hospital  outpatient 
services,  and  establishes  in  regulations 
a  prospective  payment  system  for 
hospital  outpatient  services.  The  rule 
also  establishes  in  regulations  the 
requirements  for  designating  certain 
entities  as  provider-based  or  as  a 
department  of  a  hospital;  Frequency: 
Other — as  needed;  Affected  Public: 
Business  or  other  for-profit,  and  Not-for- 
profit  institutions;  Number  of 
Respondents:  750;  Total  Annual 
Responses:  2.272;  Total  Annual  Hours: 
41.063. 

(3)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Managed  Care  Disenrollment  Form; 
Form  No..  CMS-566  (0938-0507);  Use: 
This  form  provides  Medicare 
beneficiaries  the  option  to  disenroll 
from  their  Medicare  managed  care  plan 
through  a  neutral  third  party.  CMS  and 
SSA  have  established  an  agreement  via 
a  formal  Memorandum  of 
Understanding  for  SSA  to  process 
beneficiary  disenroUments  from 
Medicare  managed  care  plans.  Prior  to 
1999.  the  Social  Security  Act  provided 
Medicare  beneficiaries  enrolled  in 
Medicare  managed  care  plans  with  the 
option  of  disenrolling  from  the  plan  at 
a  Social  Security  Field  Office;  however, 
section  4001  of  the  Balanced  Budget  Act 
of  1997  amended  the  Social  Security 
Act,  removing  this  requirement  from  the 
statute;  Frequency:  On  Occasion; 
Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit. 
Not-for-profit  institutions,  and  Federal 
Government;  Number  of  Respondents: 
85,000;  Total  Annual  Responses: 
85,000;  Total  Annual  Hours:  2.805. 

'To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/ pra/default. asp,  or  E-mail 
your  request,  including  your  address, 
phone  number.  OMB  number,  and  CMS 
document  identifier,  to 
Paperworlc@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
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within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room  N2-14-26.  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  March  6,  2003. 
loim  P.  Burke,  ID, 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Strategic  Affairs,  Division  of 
Regulations  Development  and  Issuances. 
(FR  Doc.  03-6139  Filed  3-13-03;  8:45  am] 
BILUNG  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CIMS-R-205,  CMS-R- 
206,  CMS-R-228,  CMS-10050,  CMS-R-262, 
and  CMS-1 0080] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

.    In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  tKe  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quafity, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  Referenced  in 
HIPAA,  Title  1,  for  the  Individual 
Market,  Supporting  regulations  at  45 
CFR  148.120,  148.122,  148.124, 148.126, 


and  148.128,  and  Forms/instructions; 
Form  No.:  CMS-R-205  {OMB#  0938- 
0703);  L^se:  Information  collection 
requirements  (ICRs)  will  ensure  that 
issuers  in  the  individual  market  comply 
with  Title  1  of  the  Health  Insurance 
Portability  and  Accoimtability  Act, 
provide  individuals  with  certificates  of 
coverage  necessary  to  demonstrate  prior 
creditable  coverage  and  file 
documentation  with  CMS  for  review  in 
a  Federal  direct  enforcement  state.  ICRs 
will  also  ensure  States'  flexibility  to 
implement  state  alternative 
mechanisms;  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
government,  and  State,  local,  or  tribal 
government;  Number  of  Respondents: 
1,041;  Total  Annual  Responses:  • 
3,242,500;  Total  Annual  Hours:  914,347. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  Referenced  in 
HIPAA,  Title  1,  for  the  Group  Market 
and  Supporting  Regulations  at  45  CFR 
146.111,  146.115,  146.117,  146.150, 
146.152,  146.160,  and  146.180,  and 
Forms/instructions;  Form  No.:  CMS-R- 
206  (OMB#  0938-0702);  L^se: 
Information  collection  requirements 
(ICRs)  will  ensure  that  issuers  in  the 
group  market  comply  with  Title  1  of  the 
Health  Insurance  Portability  and 
Accountability  Act,  including  providing 
individuals  with  certificates  of 
creditable  coverage,  notifying 
individuals  about  their  status  with 
respect  to  pre-existing  condition 
exclusions,  and  giving  them  special 
enrollment  rights  to  which  they  are 
entitfed  and  that  states  and  the  Federal 
government  have  the  flexibility 
necessary  to  enforce  HIPAA;  Frequency: 
On  occasion;  Affected  Public:  Business 
or  other  for-profit.  Individuals  or 
households.  Not-for-profit  institutions,  , 
Federal  government,  and  State,  local,  or 
tribal  government;  Number  of 
Respondents:  2,080;  Total  Annual 
Responses:  43,003,297;  Total  Annual 
Hours:  2,652,282. 

3.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Adjusted 
Community  Rate  (ACR)  Proposal 
Medicare+Choice;  Form  No.:  CMS-R- 
228  (OMB#  0938-0742);  L^se;  Under  part 
C  of  the  Social  Sectirity  Act,  a 
Medicare+Choice  (M+C)  organization  is 
required  to  offer  a  benefit  package  that 
is  approved  and  priced  properly  to  all 
Medicare  beneficiaries  residing  in  the 
service  area.  This  form  is  used  by  M+C 
organizations  to  price  its  benefit 


packages;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit,  and  Not-for-profit  institutions: 
Number  of  Respondents:  600;  Total 
Annual  Responses:  600;  Total  Annual 
Hours:  57,000. 

4.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Survey  of  Newly 
Eligible  Medicare  Beneficiaries;  Form 
No.:  CMS-10050  (OMB#  0938-0869); 
L^se;  It  is  not  enough  to  merely  mail 
information  about  the  Medicare  program 
to  each  beneficiary.  We  need  to  know 
not  only  that  the  beneficiary  got  the 
information,  but  that  they  understood 
the  information  and  are  able  to  use  it  in 
making  choices  about  their  Medicare 
participation.  To  this  end,  CMS  must 
have  measure(s)  over  time  of  what 
beneficiaries  know  and  understand 
about  the  Mediceu^  program  now  to  be 
able  to  quantify  and  attribute  any 
changes  to  their  understanding  or 
behavior  to  information/ education 
initiatives.  Measuring  beneficiary 
information  needs  and  knowledge  over 
time  will  help  us  to  evaluate  the  impact 
of  information/education  and  other 
initiatives  as  well  as  to  understand  how 
the  population  is  changing  apart  trom 
such  initiatives.;  Frequency:  Monthly; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
3600;  Total  Annual  Responses:  3600; 
Total  Annual  Hours:  1080. 

5.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  The  Adjusted 
Community  Rate  Proposal  (ACRP) 
Medicare+Choice  (M+C)  Plan  Benefit 
Package  (PBP)  and  Supporting 
Regulations  in  42  CFR  417.401,  422.1- 
422.10,  422.50-422.80;  Form  No.  CMS- 
R-262  (OMB#  0938-0763);  Use:  Under 
part  C  of  the  Social  Security  Act,  a 
Medicare+Choice  (M+C)  organization  is 
required  to  offer  at  least  one  plan  benefit 
package  that  is  approved  and  priced 
properly  to  all  Medicare  beneficiaries 
residing  in  the  service  area.  This  . 
software  is  used  by  M+C  organizations 
to  describe  their  plan  benefit 
package(s).;  Frequency:  Annually  emd  as 
required  by  new  legislation;  Affected 
Public:  Business  or  other  for-profit  and 
Not-for-profit  institutions;  Number  of- 
Respondents:  200;  Total  Annual 
Responses:  200;  Total  Annual  Hours: 
600. 

6.  Type  of  Information  Collection 
Request:  New  Collection:  Title  of 
Information  Collection:  Publications 
Use  Study;  Form  No. :  CMS-1 0080 
(OMB#  0938-NEW);  Use:  CMS/CBC 
needs  to  conduct  this  research  to 
evaluate  how  CMS  meets  beneficiaries' 
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informational  needs  about  health  care 
benefits  and  choices,  as  directed  by  the 
Balanced  Budget  Act  of  1997.  This 
telephone  survey  will  gather  data  on 
publications  users'  demographics,  usage 
patterns,  and  attitudes  toward  Medicare 
publications.  Research  hndings  will 
support  the  improvement  of  a 
dissemination  of  Medicare  publications; 
Frequency:  Quarterly;  Affected  Public: 
Individuals  or  Households;  Number  of 
Respondents:  3,000;  Total  Annual 
Responses:  3.000;  Total  Annual  Hours: 
850. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  (B-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 


within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  March  6,  2003. 
John  P.  Burke,  III, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
|FR  Doc.  03-6140  Filed  3-13-03;  8:45  am) 
BILUNO  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Native  Employment  Works 
(NEW)  Program  Plan  Guidance  and 
Program  Report. 


OMB  No..  0970-0174. 

Description:  The  Native  Employment 
Works  (NEW)  program  plan  is  the 
application  for  NEW  program  funding. 
As  approved  by  the  Department  of 
Healtli  and  Human  Services  (HHS),  it 
documents  how  the  grantee  will  carry 
out  its  NEW  program.  The  NEW 
program  plan  guidance  specifies  the 
information  needed  to  complete  a  NEW 
program  plan  and  explains  the  process 
for  plan  submission  every  third  year. 

The  NEW  program  report  provides 
information  on  the  activities  and 
accomplishments  of  grantees'  NEW 
programs.  The  NEW  program  report  and 
instructions  specify  die  program  data 
that  NEW  grantees  report  annually. 

Respondents:  Federally-recognized 
Indian  tribes  and  tribal  organizations 
that  are  NEW  program  grantees. 

Annual  Burden  Estimates 


Instrument 

Numt)er  of 
respondents 

Numtwr  of  responses  per  respondent 

Average 
tKjrden  hours 
per  response 

Total  Ixjrden 

hours 

(annually) 

NEW  oroaram  olan  auidance     

26 
53 

Or>e,  every  3  years  , 

One,  annually 

30 
15 

780 

NEW  program  report 

795 

Estimated  Total  Annual  Burden  Hours 

1,575 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment  » 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 


Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  March  10,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
[PR  Doc.  03-6149  Filed  3-13-03:  8:45  am) 

IBILUNG  CODE  41t4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Adoption  and  Foster  Care 
Analysis  and  Reporting  System  for  title 
IV-B  and  title  IV-E. 


OMB  No.  .0980-0267. 

Description:  Section  479  of  title  IV-E 
of  the  Social  Security  Act  directs  States 
to  establish  and  implement  an  adoption 
and  foster  care  reporting  system.  The 
data  are  used  for  a  number  of  purposes, 
including  responding  to  Congressional 
requests  for  current  data  on  children  in 
foster  care  or  those  who  have  been 
adopted;  responding  to  questions  and 
requests  from  other  Federal  departments 
and  agencies;  trend  analyses  and  short 
and  long-term  planning;  targeting  areas 
for  greater  or  potential  technical 
assistance  efforts;  and  determining  and 
assessing  outcomes  for  children  and 
families. 

Respondents:  Siates,  District  of 
Columbia  and  Puerto  Rico. 

Annual  Burden  Estimates 


Instrument 

Numtier  of 
respondents 

Numtjer  of  re- 
sponses per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

AFCARS  (Electronic  Formats                        

52 

2 

3,316 

344,664 
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Additional  Information 

.*    Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project.  725  17th  Street.  NW.. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  ACF. 

Dated:  March  10,  2003. 
Robert  Sargis. 
Reports  Clearance  Officer. 
[FR  Doc.  03-6150  Filed  3-13-03;  8:45  am) 
BILLING  CODE  41B4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and  . 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Head  Start  Impact  Study. 

OMB  No. .0970-0229. 

Description:  The  Administration  on 
Children.  Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF)  of  the  Department  of 
Health  and  Human  Services  (DHHS)  is 
requesting  comments  on  plans  to 
conduct  the  Head  Start  Impact  Study. 
This  study  is  being  conducted  imder 
contract  with  Westat,  Inc.  (with  the 
Urban  Institute.  American  Institutes  for 
Research,  and  Decision  Information 
Resoiirces  as  their  subcontractors) 
(#282-00-0022)  to  collect  information 
for  determining,  on  a  national  basis, 
how  Head  Start  effects  the  school 
readiness  of  children  participating  in 
the  program  as  compared  to  children 
not  enrolled  in  Head  Start  and  to' 
determine  under  which  conditions  Head 
Start  works  best  and  for  which  children. 

The  Head  Start  Impact  Study  is  a 
longitudinal  study  that  will  involve 
approximately  5,000  first  time  enrolled 
three-  and  four-year  old  preschool 
children  across  an  estimated  90 
nationally  representative  grantee/ 
delegate  agencies  (in  communities 
where  there  are  more  eligible  children 


and  families  than  can  be  served  by  the 
program).  Data  collection  for  the  fiiU- 
scale  study  began  in  fall  2002  and 
extends  throu^  spring  2006.  with  child 
^assessments  conducted  in  the  fall  and 
spring  of  the  Head  Start  years  and  in  the 
spring  of  the  kindergarten  and  first 
grade  years,  and  parent  interviews 
conducted  in  the  fall  and  spring  of  each 
year.  Interviews/surveys  with  program 
staff /care  providers,  and  quality  of  care 
assessments  will  be  conducted  in  the 
spring  of  each  year.  This  schedule  of 
data  collection  is  necessitated  by  the 
mandate  in  Head  Start's  1998 
reauthorization  (Coats  Human  Services 
Amendments  of  1998.  Pub.  L.  05-285) 
that  DHHS  conduct  research  to 
determine,  on  a  national  level,  the 
impact  of  Head  Start  on  the  children  it 
serves. 

A  field  test  of  instruments  and 
procedures  was  conducted  during  fall 
2001  and  spring  2002.  The  field  test 
involved  approximately  450  first  time 
enrolled  three-and  four-year  old 
preschool  children  across  eight  grantee/ 
delegate  agencies  representing  different 
community  contexts. 

Respondents:  Individuals  or 
Households,  Head  Start  Agencies, 
School  Districts,  and  other  Child  Care 
Providers. 

Annual  Burden  Estimates:  Estimated 
Response  Burden  for  Respondents  to  the 
Head  Start  Impact  Study— fall  2002. 
spring  2003.  fall  2003.  spring  2004, 
spring  2005,  fall  2005,  and  spring  2006. 


Instrument 


Numtjer  of 
respondents 


Numt)er  of 
responses 

per 
respondent 


Average 
burden  hours 
per  response 


Total 
burden 
hours 


Year  1  (fall  2002): 

Parent  Interviews ., 

Child  Assessments  

Year  1  (spring  2003): 

Parent  Interviews  

Father  Questionnaire 

Child  Assessments  

Teacher/Provider  Ratings 

Center  Directors/Principals 

Classroom  Teachers .^ 

Ottier  Care  Providers  

Year  2  (fall  2003): 

Parent  Interviews ■■ 

Child  Assessments  

Year  2  (spring  2004): 

Parent  Inten/iews .\. 

Child  Assessments 

Teacher/Provider  Ratings 

Center  Directors/Principals ■. 

Classroom  Teachers  

Other  Care  Providers 

Year  3  (fall  2004): 

Parent  Interviews v 

Year  3  (spring  2005): 

Parent  Interviews ■■ - 

Child  Assessments  


5.111 
5,111 

4,599 
4,599 
4,599 
966 
368 
736 
230 


1.00 
0.9166 

1.00 

0.50 

0.9166 

0.833 

0.25 

0.50 

0.50 


5,111 
4,685 

4.599 

2,300 

4.216 

403 

92 

368 

115* 


4,139 
2,287 

3,910 
3,910 
803 
349 
700 
103 


1.00 
0.9166 

1.00 

0.9166 

0.833 

0.25 

0.50 

0.50 


4.139 
2,096 

3,910 

3,584 

335 

87 

350 

52 


3,519 

3,519 
3,519 


1.00 

1.00 
0.9166 


3,519 

3,519 
3.226 
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Teacher  Ratings  

Principals  

Classroom  Teachers 


Year  4  (fall  2005): 

Parent  Interviews 

Year  4  (spring  2006): 

Parent  Interviews 

Child  Assessments  .. 

Teacher  Ratings  

Principals  

Classroom  Teachers 


Instrument 


Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


704 
352 
704 


1,667 

1,667 
1.667 

333 
-  167 

333 


Number  of 
responses 

per 
respondent 


Average 
burden  hours 
per  response 


0.0833 

0.25 

0.50 


1.00. 

1.00 

0.9166 

0.0833 

0.25 

0.50 


Total 
burden 
tK>urs 


293 

88 

352 


1,667 

1,667 
1,528 

139 
42 

167 


13.162 


Noi'The  13.745  Total  Annual  Burden  Hours  is  based  on  an  average  of  2003-03,  2003-04.  2004-05,  and  2005-06  estimated  burden  hours. 


Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families,  Office  of  Information  Services. 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment 

0MB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 


Management  and  Budget,  Paperwork 
Reduction  Project,  725  175th  Street, 
NW.,  Washington.  DC  20503.  Attn:  Desk 
Officer  for  ACF. 

March  10,  2003. 
Bob  Sargis,  ' 

Reports  Clearance  Officer. 
[FR  Doc.  03-6151  Filed  3-13-03;  8:45  am] 

BILLINQ  CODE  41S4-01-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

TitJ^:  Federal  Parent  Locator  Service. 


OMB  No. .0970-0142. 

Description:  State  and  local  child 
support  enforcement  agencies  may 
request  that  the  Federal  Parent  Locator 
Service  (FPLS)  assist  in  locating  parents 
in  order  to  establish  or  enforce  child 
support.  The  FPLS  serves  as  a  conduit 
between  child  support  enforcement 
offices  and  Federal  and  state  agencies  by 
conducting  weekly,  biweekly,  or 
monthly  matches  of  the  collected 
information  with  various  agencies  and 
distributing  the  information  back  to  the 
requesting  state  or  local  child  support 
office. 

Respondents:  State  and  local  IV-D 
child  support  offices. 

Annual  Burden  Estimates 


Instrument 

t 

Number  of 
respondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 
(hour) 

Total  burden 
hours 

FPl  R  <«iihmi^4k)ns                                                       

5 

24 

1 

120 

CcfimafaH  Trttal  Annnsil  F^nr/iftn  Hfiiir^ 

120 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families,  Office  of  Information  Services. 
370  L'Enfant  Promenade.  SW., 
Washington.  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 


if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project,  725  17th  Street.  NW. 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  March  10.  2003. 
Bob  Sargis,  • 

Reports  Clearance  Officer. 

|FR  Doc.  03-6152  Filed  3-13-03;  8:45  am) 

MLUNQ  CODE  41S4-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Child  Care  and  Development 
Fund  Annual  Aggregate  Report. 

OAffl  No.:  0970-0150. 

Description:  Section  658K  of  the  Child 
Care  and  Development  Block  Grant  Act 
of  1990  (Pub.  L.  101-508,  42  U.S.C. 
9858)  requires  that  States  and 
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Territories  submit  annual  aggregate  data 
on  the  children  and  families  receiving 
direct  services  under  the  Child  Care  and 
Development  Fund.  The  implementing 
regulations  for  the  statutorily  required 
reporting  are  at  45  CFR  98.70.  Annual 
aggregate  reports  include  data  elements 
represented  in  the  ACF-8d0.  Aggregate 


data  is  used  to  determine  the  scope, 
type,  and  methods  of  child  care 
delivery.  This  provides  ACF  with  the 
information  necessary  to  make  reports 
to  Congress,  address  national  child  care 
needs,  offer  technical  assistance  to 
grantees,  meet  performance  measures, 
and  conduct  research.  Consistent  with 


the  statute  and  regulations,  ACF 
requests  extension  of  the  ACF-800. 

Respondents:  States,  the  District  of 
Columbia,  and  Territories  including 
Puerto  Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  and  the  Northern 
Marianna  Islands. 

Annual  Burden  Estimates 


Instalment 

Number  of 
respondents 

Numt)er  of  re- 
sponses per 
respondent 

^''rf  S?fJ^"r       Total  burden 
den  hours  per             ^.^ ,„ 

response                ^°"^ 

ACF-800 

56 

1 

40                       2,240 

Estimated  Total  Annual  Burden 
Hours: 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW..  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary  to 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  March  10.  2003. 
Robert  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  03-6153  Filed  3-31-03;  8:45  am] 

BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND . 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  February  2003 

agency: -Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  February  2003, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusions  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  firee  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


ALIWIAZAN,  ABNER  

03/20/2003 

LA  CANADA,  CA 

ARCHER,  IWIICHELE  

03/20/2003 

PHILADELPHIA,  PA 

BOGUSLAVSKY,  ELLEN  

03/20/2003 

E  ELIWIHURST,  NY 

BUTLER  LAURA  A 

03/20/2003 

CASCO,  ME 

CALPO,  EPIFANIA  DIRECTO 

JACOB  

03/20/2003 

UNION  CITY.  CA 

CASILLAS,  ALFREDO  

03/20/2003 

Subject  city,  state 

.  Effective 
date 

MIAMI.  FL 

DANIELS  HERBERT  A  

03/20/2003 

YANKTON,  SD 

DBB,  INC  

03/20/2003 

TAMPA,  FL 

DICHIARA,  JOSEPH  A  

03/20/2003 

JAMESTOWN,  NY 

DIRECTO,  ELIZABETH  BASA 

03/20/2003 

NORCO,  CA 

HUTCHINSON,  MICHAEL i 

03/20/2003 

LOMPOC,  CA 

JONES,  CHARLES  ALDEN  

03/20/2003 

SEATTLE,  WA 

JONES.  BENJAMIN 

MCKENNY  

03/20/2003 

SEATTLE,  WA 

KAMNA,  BARBARA  LOUISE  ... 

03/20/2003 

WILSONVILLE,  OR 

MKHITARIAN,  OVAKIM  

03/20/2003 

LOS  ANGELES,  CA 

PEREZ,  PEDRO  AGUSTIN 

10/02/2001 

MIAMI,  FL 

REGIL,  ODALYS  

03/20/2003 

MIAMI,  FL 

SEMIDEY-ROMAN,  ROCIO  

03/20/2003 

YAUCO,  PR 

TRANMER,  DEBBIE 

03/20/2003 

POCATELLO,  ID 

WALL,  MITCHELL  

03/20/2003 

WARREN,  ME 

WARD  DANIEL  F  

03/20/2003 

WESTWOOD,  KS 

WILLIAMS,  ROGER  

03/20/2003 

FISHKILL,  NY 

WORTHINGTON,  WINSTON 

HALL  

03/20/2003 

KNOXVILLE,  TN 

ZAKRZESKI,  PAUL  

03/20/2003 

SHREWSBURY,  PA 

FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


BOWIE,  CHARLES  DOUGLAS 

JR          

03/20/2003 

BALTIMORE,  MD 

MALISCH,  ANNETTE  RENEE 

03/20/2003 

SIOUX  CITY,  lA 

MCQUAITE,  JEFFREY  T  

03/20/2003 

HOLLAND,  PA 

FELONY  CONTROL  SUBSTANCE 
CONVICTIONS 

ACOSTA,  ARMANDO  M  I    03/20/2003 


12362 


Federal  Register / Vol.  68.  No.  50 /Friday,  March  14.  2003 /Notices 


Effective 

Subject  city,  state 

date 

LEXINGTON.  KY 

BATEMAN,  AMY  MICHELLE  ... 

03/20/2003 

LOOGOOTEE,  IN 

CARRILLO,  BRENDA  RENEE 

03/20/2003 

CAMARILLO,  CA 

CARSON,  KATHERINE  R  

03/20/2003 

MENTOR,  OH 

CLOUTIER   ROBERT  M  

03/20/2003 

SALEM,  MA 

EDMONDS,  NORMA  LYNN  

03/20/2003 

APPLE  VALLEY,  CA 

FELTMAN,  HILLARY  ANN  

03/20/2003 

LUFKIN,  TX 

MCGLAMERY   DAVID  A  

03/20/2003 

GRANTSVILLE,  UT 

MORGIA,  KIMBERLY  ANNE  .... 

03/20/2003 

YORK,  NE 

PULLIAM  TIMOTHY  W  

03/20/2003 

TALLADEGA,  AL 

RILEY,  BRIDGETT  

03/20/2003 

LINDENWOLD,  NJ 

TURNER   DIANE  C  

03/20/2003 

CASPER,  WY 

PATIENT  ABUSE/NEGLECT  CONVICTIONS 


DANIELS,  CAROLE  

03/20/2003 

BRUCE.  MS 

DEBOUVIER,  JUDE  JOSEPH 

03/20/2003 

BOULDER,  CO 

GRAY,  JACCI  LYNN  

03/20/2003 

MCLOUD,  OK 

RITCH  SHERRY  L  

03/20/2003 

BALTIMORE,  MD 

SANDERS,  KENDALL 

03/20/2003 

JESSUP,  MD 

SPOERRY,  FLOYD  DEAN  

03/20/2003 

DEXTER,  lA 

SPRAGUE  CHAD  E  

03/20/2003 

W  RUTLAND,  VT 

WATT  JAMES  S  

03/20/2003 

RUTHER  GLEN,  VA 

CONVICTIOH-OBSTRUCTION  OF  AN 
INVESTIGATION 


FRYMIRE,  MARY  KATHRYN 
MARQUAND.  MO 


03/20/2003 


LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


ALVORD,  MARSHA  DIANE  

03/20/2003 

ROY,  UT 

ARAGON,  MICHAEL  AN- 

THONY   

03/20/2003 

WESTMINSTER,  CA 

BAIN-CHARIF,  BEVERLY  

03/20/2003 

WINDSOR  ONTARIO. 

BANKS,  KATHY  LEE   

03/20/2003 

EDGEWOOD.  NM 

BECKER,  DONALD  EUGENE 

03/20/2003 

BLACKWELL,  OK 

BERG,  JULIE  ANNE   

03/20/2003 

SALT  LAKE  CITY,  UT 

BEYERLE,  CLINTON  D  

03/20/2003 

SAN  FERNANDO,  CA 

BOWMAN  JOYCE  L  

03/20/2003 

CEDAR  FALLS,  lA 

BRAICK,  SALIM  MANSOUR  .... 

03/20/2003 

UTICA,  NY 

BROWN,  CINDY  MARIE  

03/20/2003 

YUMA,  AZ 

BUERLEN.  RACHEL  H  

03/20/2003 

Subject  city,  state 


RUTLAND,  MA 
CHILDS,  KRIS  A  

PHOENIX,  AZ 
COLE,  KIM  L  

WILLIAMSBURG,  VA 
CORLEY,  EDNA  M 

CHICAGO,  IL 
COSTILOE,  WANDA  JUNE  

OAKDALE,  PA 
DAVIDSON  HINES,  KELLY 

DAWN  

IDABEL,  OK 
DOTTLE,  MAUREEN  DUNCAN 

GIBSONIA,  PA 
DUMOND,  CRAIG  B  

ALBANY,  NY 
ELLIS-BALES,  THERESA  

BALTIMORE,  MD 
GERMAN,  TIMOTHY  ROWLEY 

PHOENIX,  AZ 
GOLIN,  MARK  M  

RIDGEWOOD,  NJ 
HARDY,  MICHELLE  D  

BALTIMORE,  MD 
HOWESA,  PATSY  A  

SCOTTSDALE.  AZ 
HUNT,  MALETA  D  

TUCSON,  AZ 
IVEY,  VARNER  JEAN  

FRANKLIN,  VA 
JAKUBIAK,  PAUL  J  

WILLIAMSTON,  Ml 
JAMES,  CORNELIUS  W  

GLENDALE,  AZ 
JARROLD,  DENISE  M  

PHOENIX,  AZ 
JONES,  NAOMI  

DUNCANSVILLE,  PA 
JONES,  DAVID  W 

NEWARK,  NJ 
KANTOR,  HOWARD  L  

LAKE  OSWEGO,  OR 
KILZER,  MARYANN  A  

OMAHA,  NE 
KRELL,  TRACY  A  

BLUE  ISLAND,  IL 
LATHAM,  BRIAN  

TEXARKANA,  TX 
LEE,  NAM  HOON  

LOS  ANGELES,  CA 
LINNELL,  CHRISTINA  JOYCE 

SAN  LORENZO,  CA 
MACGINNIS,  STEPHEN  D  

OXFORD,  MA 
MALLORY,  CHARLES  DOUG- 
LAS   

VIRGINIA  BEACH,  VA 
MCCAFFERTY-MATTIA. 

MAUREEN  C  

NORTH  HAVEN,  CT 
MCCARTHY,  THOMAS  A  

MACUNGIE,  PA 
MCGEE,  JULIE  L  

E  GREENWICH,  Rl 
MCGEE-RUSSELL,  PATRICK 

M  

SANTA  FE,  NM 
MITCHELL,  SHANN  RANAE  ... 

ANCHORAGE.  AK 

MONDOCK,  PENNY  ANN 

BOSWELL,  PA 

MORENO, BRENDA  A 

CHANDLER.  AZ 
OMEARA,  RICHARD  DON 


Effective 
date 


03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 

03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 

03/20/2003 

03/20/2003 
03/20/2003 
03/20/2003 

03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 


Subject  city,  state 


DRAPER,  UT 
PACKEY,  DARREL  ROWAN   ... 

PITTSBURGH.  PA 
PAINTER,  BRENDA  LYNN  

GLENDALE,  AZ 
PEAK,  DOROTHEA  JOY  

SALT  LAKE  CITY,  UT 
PEREZ,  ANDREW  M  

PHOENIX,  AZ 
PERRYMAN,  BRET  A  

LINCOLNVILLE,  ME 
PHILLIPS,  DAVID  CHAFFEE  .. 

ROSSFORD,  OH 
RECKARD,  NANCY  ANN 

TEMPE,  AZ 
RICKARD,  VERNON  DAVID  ... 

SONORA,  CA 
ROSE,  JAMES  TIK40THY  ...... 

HOUSTON,  TX 
SCHLOSSER,  MICHAEL  S 

OGDEN,  UT 
SCHMUTZ,  GEORGE  DAVID  . 

WARSAW,  MO 
SMETTLER,  KIM  

HAYWARD,  CA 
STADIEM,  JACQUELINE  WIL- 
LIAMS   

CARLSBAD,  CA 
THOMAS,  SCOTT  A  

ANCHORAGE,  AK 
WEST,  LINDA  MACFADDEN  .. 

TUCSON,  AZ 
WOODWARD,  JEROME  P  

ROCHESTER,  NY 
YORK,  BETTY  JEAN  

CHANDLER.  AZ 
YU,  BONITO  CHUA  ! 

S  SAN  FRANCISCO.  CA 


Effective 
date 


03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 

03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 
03/20/2003 


FRAUD/KICKBACKS 


MOORE.  JOHN  T 
NORWALK.  CT 


08/05/2002 


OWNED/CONTROLLED  BY  CONVICTED 
ENTITIES 


A-COMMUNITY  HOME 

HEALTH,  INC 

03/20/2003 

MIAMI,  FL 

CLASSIC  COMFORT.  INC 

03/20/2003 

RESEDA,  CA 

IDEAL  COUNTRY  PL  & 

SCHOOL  

03/20/2003 

MIAMI,  FL 

MEDICAL  INFORMATIONAL 

SVC,  INC  

03/20/2003 

MIAMI,  FL 

SASB.  INC 

03/20/2003 

RESEDA,  CA 

T  &  T  MEDICAL.  INC  

03/20/2003 

MIAMI,  FL 

DEFAULT  ON  HEAL  LOAN 


ENGLISH,  THOMAS  W 
DAVENPORT,  lA 


01/23/2003 
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Dated:  February  28.  2003. 
Katherine  B.  Petrowski, 

Director,  Exclusions  Staff,  Office  of  Inspector 

General. 

[PR  Doc.  03-6173  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  4150-04-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-1 1  ] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutiUzed,  underutihzed,  excess,  and 
surplus  Federal  property'reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  March  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  oot  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-92  7-7588.  •  ;^^ 

SUPPLEMENTARY  INFORMATION:  In 
accordance  writh  the  December  12,  1998 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to^ssist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  March  6,  2003. 
John  D.  Garrity. 

Director,  Office  of  Special  Needs  Assistant 
Programs. 

[FR  Doc.  03-5786  Filed  3-13-03;  8:4?  am] 
BnjJNG  CODE  4210-29-41 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Hanford  Reach  National  Monument 
Federal  Advisory  Committee  Meetings 
Notice 

AGENCY:  Fish  and  Wildlife  Service. 


ACTION:  Hanford  Reach  National 
Monument  Federal  Advisory  Committee 
meetings  notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  aimoimcing  two 
meetings  of  the  Hanford  Reach  National 
Monument  Federal  Planning  Advisory 
Committee  (Committee).  Meeting  details 
are  under  DATES. 

DATES:  The  Committee  has  scheduled 
the  following  two  meetings: 

1.  Wednesday,  April  ,16,  2003  from  1 
pjm.  to  7  p.m.,  Columbia  Basin  College, 
CH2M  Hill' Technology  Education 
Center  Rooms  180  B  and  E,  2600  N.  20th 
Avenue,  Pasco,  Washington. 

2.  Thursday,  May  29,  2003  from  9 
a.m.  to  4  p.m.,  Washington  State 
University  Tri-Cities,  Consolidate 
hiformation  Center  Rooms  120  and 
120A,  2770  University  Drive,  Richland, 
Washington. 

Verbal  comments  will  be  considered 
during  the  course  of  the  meeting  and 
written  comments  will  be  accepted  at 
the  close  of  the  meeting.  Comments  may 
also  be  submitted  via  email  or  mail  to 
the  Monumerit  office  addresses  below. 
The  meetings  are  open  to  the  public. 

ADDRESSES:  Any  member  of  the  public 
wishing  to  submit  vw-itten  comments 
should  send  those  to  Mr.  Greg  Hughes, 
Designated  Federal  Official  for  the 
Hanford  Reach  National  Monument 
(HRNM)  Federal  Plaiming  Advisory 
Committee.  Hanford  Reach  National 
Monument/Saddle  Mountain  National 
Wildlife  Refuge,  3250  Port  of  Benton 
Blvd.,  Richland,  WA  99352;  fax  (509) 
375-0196.  Copies  of  the  draft  meeting 
agenda  can  be  obtained  from  the 
Designated  Federal  Official.  Comments 
may  be  submitted  via  email  to 
hanfordreacb@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Mr.  Greg  Hughes, 
Designated  Federal  Official  for  the 
HRNM  Federal  Plaiming  Advisory 
Committee;  phone  (509)  371-1801,  fax 
(509)  375-0196. 

SUPPLEMENTARY  INFORMATION:  Over  the 
next  several  months,  the  Committee  will 
receive  information  from  Planning 
Workshops  and  present  advice  to  the 
Service  and  Department  of  Energy  on 
draft  products  from  the  Workshops  to  be 
considered  in  the  Comprehensive 
Conservation  Plan  and  Enviromnental 
hnpact  Statement.  The  Committee  will 
also  nominate  and  elect  a  chair  and 
vice-chair. 


Dated:  Februan,'  14.  2003. 
Rowan  Gould, 

Deputy  Regional  Director,  Region  1.  Portland, 
Oregon. 

[FR  Doc.  03-6135  Filed  3-13-03;  8:45  am] 
BILLING  CODE  4310-SS-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-61 0-03-1 220-AA] 

Notice  of  Cancellation  of  Public 
Meeting,  California  Desert  District 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Cancellation  Notice  of 

California  Desert  District  Advisory 

Council  Public  Meeting. 

SUMMARY:  Publication  of  this  notice 
serves  to  notify  the  public  that  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  California 
Desert  District  Advisory  "Council  (DAC) 
field  tour  scheduled  on  Thursday, 
March  27,  2003.  and  the  public  meeting 
scheduledon  Friday,  March  28  and 
Saturday,  March  29,  2003,  in  Barstow, 
California  have  been  canceled. 
FOR  MORE  INFORMATION  CONTACT:  Doran 
Sanchez,  BLM  California  Desert  District 
External  Affairs,  at  (909)  697-5220. 

Dated:  March  10,  2003. 
Linda  Hansen, 
District  Manager. 

[FR  Doc.  03-6138  Filed  3-13-03;  8:45  am) 
BlLLmG  CODE  4310-4(M> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-1 54-1 61 0-^>P-GGC  A] 

Notice  of  Availability  of  a  Draft 
Resource  Management  Plan  and 
Environmental  Impact  Statement  for 
the  Gunnison  Gorge  National 
Conservation  Area 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability  of  Draft 

Resource  Management  Plan  and 

Environmental  Impact  Statement 

(DRMP/EIS)  for  the  Gunnison  Gorge 

National  Conservation  Area  (NCA). 

SUMMARY:  In  accordance  with  section 
202  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  and  under 
authority  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA).  a 
Draft  RMP/EIS  has  been  prepared  for  the 
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Gunnison  Gorge  National  Conservation 
Area.  The  planning  area  lies  in 
Montrose  and  Delta  Counties,  Colorado. 
The  DRMP/EIS  provides  direction  and 
guidance  for  the  management  of  public 
lands  and  resources  of  the  NCA,  as  well 
as  monitoring  and  evaluation 
requirements.  The  RMP  will  also  amend 
the  Uncompahgre  RMP  (1989)  for  the 
affected  lands  in  the  planning  area. 
Some  decisions  in  the  existing  planning 
and  management  documents  may  be 
carried  forward  into  the  new  NCA  RMP. 
Once  approved  in  a  Record  of  Decision 
(ROD),  the  RMP  for  the  NCA  will 
supercede  all  existing  management 
plans  for  the  public  lands  within  the 
NCA.  The  DRMP/EIS  evaluates  the 
Current  Management  Alternative,  the 
Agency  Preferred  Alternative,  and  two 
other  alternative  management 
approaches.  Tetra  Tech,  Inc..  an 
environmental  consulting  firm  in 
Boulder.  Colorado,  is  assisting  the  BLM 
in  the  preparation  of  these  dociunents 
and  in  the  planning  process  for  the 
NCA. 

DAT^S:  Written  comments  on  the  DRMP/ 
EIS  will  be  accepted  for  90  days 
following  the  date  the  Environmental 
Protection  Agency  (EPA)  publishes  this 
Notice  of  Availability  in  the  Federal 
Register.  Future  public  meetings  and 
any  other  public  involvement  activities 
will  be  announced  at  least  15  days  in 
advance  through  public  notices,  media 
news  releases,  the  project  Web  site  at 
http://www.gunnison-gorge-eis.com, 
and/or  mailings. 

ADDRESSES:  Written  comments  should 
be  sent  to  Angie  Nelson,  Tetra  Tech. 
Inc..  3775  Iris  Avenue.  Suite  #4, 
Boulder,  Colorado.  80301.  Comments 
also  may  be  sent  by  e-mail  to  Angie 
Nelson  at  angie.nelson@tetratech.com. 
Written  comments,  including  names 
and  addresses  of  respondents,  will  be 
available  for  public  review  at  either  the 
office  of  Tetra  Tech  in  Boulder  (address 
above)  or  at  the  offices  of  the  Gunnison 
Gorge  National  Conservation  Area,  2465 
South  Townsend  Avenue,  Montrose, 
Colorado.  81401  during  normal  working 
hours  (7:45  a.m.  to  4:30  p.m..  except 
holidays).  Responses  to  the  comments 
will  be  published  as  part  of  the 
Proposed  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement. 
Individuals  may  request  confidentiality. 
If  you  wish  to  withhold  your  name  or 
address  from  public  review  or  from 
disclosure  under  the  Freedom  of 
Information  Act.  you  must  state  this 
prominently  at  the  beginning  of  yoiu 
comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 


businesses  will  be  made  available  for 
public  inspection  in  their  entirety. 

Copies  of  the  DRMP/EIS  are  available 
at  the  Gunnison  Gorge  National 
Conservation  Area  office  and  at  the 
office  of  Tetra  Tech,  Inc.  in  Boulder  at 
the  addresses  above.  Copies  are  also 
available  at  the  following  libraries: 

Montrose  Public  Library,  320  South 
2nd  Street,  Montrose.  CO  81401. 

Delta  Public  Library,  211  West  6th 
Street.  Delta.  CO  81416. 

Crawford  Public  Library,  425 
Highway  92.  Crawford.  CO  81415. 

Hotchkiss  Public  Library,"  1st  and 
Main  Street.  Hotchkiss.  CO  81419. 

The  planning  documents  and  direct 
supporting  record  for  the  analysis  for 
the  DRMP/EIS  will  be  available  for 
inspection  at  the  offices  of  Tetra  Tech. 
Inc.  in  Boulder  or  at  the  NCA  offices 
during  normal  working  hours.  The 
DRMP/EIS  and  other  associated 
documents  or  background  information 
may  be  viewed  and  downloaded  in  PDF 
format  at  the  project  Web  site  at  http:/ 
/ww\*'. gunnison-gorge-eis.com. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
Bill  Bottomly  (970)  240-5337.  Planning 
and  Environmental  Coordinator 
{bill_bottomIy@co.blm.gov),  or  Karen 
Tucker  at (970)  240-5309 
[karen_tucker@co.blm.gov],  Gunnison 
Gorge  NCA  Manager,  Bureau  of  Land 
Management,  Gunnison  Gorge  National 
Conservation  Area.  2465  South 
Townsend  Avenue,  Montrose,  CO 
81401. 

SUPPLEMENTARY  INFORMATION:  The  Black 
Canyon  of  the  Gunnison  National  Park 
and  Gunnison  Gorge  National 
Conservation  Act  of  1999  designated  the 
Gunnison  Gorge  NCA  and  Wilderness 
within  the  NCA.  The  BLM 
Uncompahgre  Field  Office  (UFO)  in 
Montrose,  Colorado,  manages  these 
lands.  The  1999  Act  directs  the  BLM  to 
develop  "a  comprehensive  plan  for  the 
long-range  protection  and  management 
of  the  Conservation  Area". 

The  planning  area  addressed  in  the 
RMP  contains  55.745  acres  of  pubUc 
surface  estate  within  the  NCA  and 
Wilderness.  39,888  acres  of  other  BLM 
managed  lands.  666  acres  at  Sweitzer 
Lake  State  Park,  and  99.890  acres  of 
private  lands.  The  Gunnison  Gorge 
Wilderness  within  the  NCA  contains 
17.700  acres.  While  the  RMP  only 
applies  to  federal  lands,  state  and 
private  lands  are  included  because  these 
lands  are  interspersed  with  the  BLM 
managed  lands  and  could  be  impacted 
by  BLM  management  actions.  Lands 
managed  by  BLM  immediately  adjacent 


to  the  NCA  and  Wilderness  are  included 
within  the  planning  area  boundary. 

The  DRMP/EIS  contains  four 
alternatives:  Alternative  A 
(Continuation  of  Current  Management); 
Alternative  B  (Conservation), 
Alternative  C  (Mixed  use),  and 
Alternative  D  (Agency  Preferred 
Alternative).  The  Planning  Themes  and 
associated  issues  addressed  in  the 
process  of  formulating  alternatives 
include  the  following:  1.  Preservation  of 
natural  and  wilderness  resources  of  the 
NCA  and  Wilderness,  promoting 
conservation  of  fish  and  wildlife, 
including  special  status  species;. 2. 
Management  of  human  activities  and 
uses;  3.  Integration  of  NCA  management 
with  other  agency  and  community 
plans;  4.  Determination  of  facilities  and 
infrastructure  needed  to  provide  visitor 
services -and  administration  of  the  NCA; 
5.  Management  of  transportation  and 
access:  and  6.  Consideration  of  private 
property  in  the  planning  area.  Some  of 
the  issues  that  have  been  identified  in 
the  scoping  process  phase  of  the  NCA 
planning  process  include:  motorized 
and  non-motorized  vehicle  use, 
livestock  grazing  management, 
allocation  of  commercial  and  private 
river  and  upland  recreation  use,  river- 
related  resource  management,  water 
quantity  and  quality,  land  health, 
riparian  and  aquatic  habitat  protection, 
threatened  and  endangered  and  special 
status  species  and  critical  habitat 
protection,  wildlife  habitat  quality  and 
fragmentation,  declining  biodiversity, 
reintroduction  of  native  species,  and 
noxious  weed  control.  Other  factors 
considered  include  recreation  and 
resource  use,  protection  of  wilderness, 
riparian,  and  scenic  values,  the  level 
and  intensity  of  dispersed  and 
developed  recreation  management, 
cultural  resoiu'ce  protection  and 
interpretation,  management  of  the 
mineral  estate  on  adjacent  areas  not 
withdrawn  from  mineral  entry  and 
location,  public  access,  transportation 
and  utility  corridors,  and  woodland 
product  harvest. 

The  public  collaboration  program 
implemented  for  this  effort  included  the 
distribution  of  a  newsletter,  three  public 
open  houses,  and  a  public  collaboration 
focus  group.  During  this  process,  sixteen 
Planning  Criteria  were  developed  and 
reviewed  by  the  public.  The  Planning 
Criteria  provide  the  plaiming  team 
guidance,  help  set  the  parameters  and 
sideboards  for  analysis  during  the 
planning  process,  and  help  ensure 
important  considerations  of  concern  to 
the  public  are  addressed.  The  Planning 
Criteria  include  laws,  regulations, 
policy,  and  other  guidance.  The 
complete  list  of  the  Planning  Criteria 
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can  be  found  on  the  project  Web  site  at 
h  ttp  .//www.gunnison  -gorge-eis.com .  In 
addition  to  the  16  Planning  Criteria,  The 
Black  Canyon  of  the  Gimnison  National 
Park  and  Gunnison  Gorge  National 
Conservation  Area  Act  of  1999  (Pub.  L. 
106-76,  October  21, 1999),  the 
Wilderness  Act,  public  land  health 
standards,  as  well  as  other  requirements 
to  maintain  scenic  values,  recreational 
values  and  meet  public  recreation 
dememds  are  additional  criteria  applied 
during  the  process. 

The  DRMP/EIS  recommends  the 
retention  of  an  existing  Area  of  Critical 
Environmental  Concern  (ACEC)  and  the 
designation  of  new  ACECs  in  the 
various  alternatives.  Under  all 
alternatives,  the  effects  of  retaining  and/ 
or  recommending  designations  of 
ACECs  regarding  restrictions  in  surface 
distiu-bing  activities  will  occur  only  to 
the  degree  necessary  to  prevent  damage 
and  disturbance  to  the  features  and 
resources  for  which  the  area  was 
designated.  ACEC  recommendations  are 
as  follows: 

In  Alternative  A  (Continuation  of 
Cmrent  Management):  The  existing 
designation  of  the  161-acre  Fairview 
Research  Natural  Area/ Area  of  Critical 
Enviroiunental  Concern  (RNA/ACEC)  is 
retained. 

In  Ahernative  B  (Conservation):  (1) 
The  existing  designation  of  the  161- 
acres  Fairview  Research  Natural  Area/ 
Area  of  Critical  Environmental  Concern 
(RNA/ACEC)  is  retained;  (2)  The 
Gunnison  Sage  Grouse  Important  Bird 
Area/ ACEC  (IBA/ACEC-16,531  acres 
outside  the  NCA  boundary)  is 
recommended  for  designation.  The 
nomination  was  made  by  the  public 
collaboration  group.  The  lands  are 
currently  being  managed  according  to 
the  existing  Gunnison  Sage  Grouse 
Conservation  Plan,  Crawford  Area, 
Colorado;  (3)  Mancos  Shale  ACEC/ 
Research  Natural  Area  (19,797  acres 
inside  NCA)  is  recommended  for 
designation  by  USGS  and  BLM;  (4)  Relic 
Tree  ACEC/Outstanding  Natural  Area 
(387  acres  inside  the  NCA)  is  nominated 
for  designation  by  a  public  collaboration 
group  and  former  Management 
Framework  Plan;  (5)  Native  Plant 
Conununity  ACEC/Outstanding  Natural 
Area  (4,577  acres  inside  NCA)  is 
nominated  for  designation  by  The 
Nature  Conservancy,  and  (6)  Gunnison 
and  North  Fork  Rivers  ACEC,  2,702 
acres  outside  the  NCA,  nominated  by 
the  focus  group  and  BLM. 

In  Alternative  C  (Mixed  Use):  The 
existing  designation  of  the  161-acre 
Fairview  Research  Natiu-al  Area/ Area  of 
Critical  Environmental  Concern  (RNA/ 
ACEC)  is  retained. 


In  Alternative  D  (Agency  Preferred 
Alternative):  (1)  The  existing 
designation  of  the  161-acre  Fairview 
Research  Natural  Area/ Area  of  Critical 
Environmental  Concern  (RNA/ACEC)  is 
retained;  (2)  The  Gunnison  Sage  Grouse 
Important  Bird  Area/ ACEC  (IBA/ 
ACEC— 16,531  acres  outside  the  NCA 
boundary  and  5,669  acres  inside  the 
NCA  boundary  for  22,200  acres  total) 
would  be  recommended  for  designation. 
The  same  values  and  features  as 
described  in  Alternative  B  are  contained 
in  the  area;  and,  (3)  Native  Plant 
Community  ACEC/ ACEC/Outstanding 
Natural  Area  (3,785  acres  inside  NCA)  is 
nominated  for  designation  by  The 
Nature  Conservancy. 

Dated:  December  19,  2002. 
Allan  J.  Belt, 

Manager,  Uncompahgre  Field  Office. 
[FR  Doe.  03-5889  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan/ 
Environmental  Impact  Statentent, 
Canyon  De  Chelly  National  Monument, 
Arizona 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  the 
general  management  plan.  Canyon  De 
Chelly  National  Monument. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
general  management  plan  for  Canyon  De 
Chelly  National  Monument.  The 
environmental  impact  statement  will  be 
approved  by  the  Director,  Intermountain 
Region. 

Canyon  de  Chelly  National 
Monument  is  in  Apache  County, 
Arizona,  on  the  Navajo  Reservation.  The 
monument  was  authorized  by  Congress 
on  February  14, 1931,  following 
approval  of  the  monument  by  the 
Navajo  Tribal  Council.  Congress  charged 
the  National  Park  Service  with  the 
"*   *   *  care,  maintenance,  preservation, 
and  restoration  of  the  prehistoric  ruins, 
or  other  features  of  Scientific  or 
historical  interest."  The  National  Park 
Service  was  also  given  the  right  to 
provide  improvements  for  the  "*   *  *. 
administration  and  protection  of  the 
monument*  *  *,"  and  for  the  "*  *  *. 
care  and  accommodation  of  visitors." 

The  general  management  plan  will 
prescribe  the  resource  conditions. 


visitor  experiences,  and  the  nature  of 
the  relationship  with  the  Navajo  Nation 
and  canyon  community  that  are  to'be 
achieved  and  maintained  in  the 
monument  over  the  next  15  to  20  years. 
The  clarification  of  what  must  be 
achieved  according  to  law  and  policy 
will  be  based  on  review  of  the 
monument's  purpose,  significance, 
special  mandates,  and  the  body  of  laws 
and  policies  directing  monument 
management.  Management  decisions  to 
be  made  where  law,  policy,  or 
regulations  do  not  provide  clear 
guidance  or  limits  will  be  based  on  the 
purposes  of  the  monument,  the  range  of 
public  expectations  and  concerns, 
resource  analysis,  an  evaluation  of  the 
natural,  cultural,  and  social  impacts  of 
alternative  courses  of  action,  and 
consideration  of  long-term  economic 
costs.  Based  on  determinations  of 
desired  conditions,  the  general 
management  plan  will  outline  the  kinds 
of  resource  management  activities, 
visitor  activities,  and  development  that 
would  be  appropriate  in  the  monument 
in  the  futxire.  Alternatives  will  be 
developed  through  this  planning 
process  and  will  include,  at  a  minimum, 
no-action  and  the  preferred  alternative. 

Major  issues  include  protection  of 
natural  and  cultural  resources;  the 
adequacy  of  interpretive  programs;  and 
potential  partnerships  with  the  Navajo 
Nation  and  associated  American  Indian 
communities,  as  well  as  other  agencies, 
organizations,  and  local  interests. 
DATES:  The  National  Park  Service  will 
conduct  public  scoping  for  60  days  frota 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Open  house 
meetings  regarding  the  general 
management  plan  will  be  held  during 
the  public  scoping  period.  Specific 
dates,  times,  and  locations  will  be 
announced  in  the  local  media  and  will 
also  be  available  by  contacting  the 
Superintendent  of  Canyon  De  Chelly 
National  Monument. 
ADDRESSES:  Throughout  the  scoping  and 
planning  process  information  will  be 
available  for  public  review  and 
comment  in  the  office  of  the 
superintendent  (Scott  Travis,  Canyon  De 
Chelly  National  Monument,  PO  Box 
588.  Chinle.  AZ  86503). 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Scott  Travis,  Canyon  De 
Chelly  National  Monument.  PO  Box 
588.  Chinle.  AZ  86503;  Tel:  (928)  674-  . 
5500;  FAX:  (928)  674-5507;  e-mail: 
scott_travis@nps.gov. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  general 
management  pl8mning  process  for 
Canyon  de  Chelly  National  Monument, 
or  on  any  issues  associated  with  the 
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plan,  you  may  submit  your  comments 
by  any  one  of  several  methods.  You  may 
mail  comments  to  Superintendent  Scott 
Travis,  Canyon  de  Chelly  National 
Monument.  PO  Box  588.  Chinle.  AZ 
86503.  You  may  also  e-mail  comments 
to  scottJravis@nps.gov.  Finally,  you 
may  hand-deliver  comments  to  the 
Canyon  de  Chelly  National  Monument 
visitor  center  (3  miles  east  of  Chinle, 
Arizona  on  Highway  7).  Our  practice  is 
to  make.comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  address,  you 
must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  irom 
individuals  identifying  themselves  as 
representatives  or  ofHcials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  |anuary  22.  2003. 
Karen  P.  Wade, 

Director.  Intermountain  Region.  • 

|FR  Doc.  03'-6207  Filed  3-13-03;  8:45  am) 
BRIMG  COOe  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact  Statement 
on  Vessel  Quotas  and  Operating 
Requirements  for  Glacier  Bay  National 
Park  and  Preserve,  Alaska 

agency:  National  Park  Service,  Interior. 

ACTION:  Notice  of  availability  of  the 
Draft  Environmental  Impact  Statement 
on  Vessel  Quotas  and  Operating 
Requirements. 

SUMMARY:  The  National  Park  Service 
(NPS)  announces  the  availability  of  the 
Draft  Environmental  Impact  Statement 
(EIS)  on  Vessel  Quotas  and  Operating 
Requirements  for  Glacier  Bay  National 
Park  and  Preserve.  The  document 
describes  and  analyzes  the 
environmental  impacts  of  four  action 
alternatives,  including  a  preferred 
alternative,  for  managing  vessels  in 
Glacier  Bay  and  Dundas  Bay.  A  no 
action  alternative  also  is  evaluated.  This 
notice  announces  the  public  comment 
period,  the  locations  of  public  hearings, 
and  solicits  comments  on  the  EIS. 


DATES:  Comments  on  the  draft  plan  and 
EIS  must  be  received  no  later  than  May 
13,2003. 

ADDRESSES:  Written  comments  on  the 
EIS  should  be  submitted  to  Nancy 
Swanton,  EIS  Project  Manager.  2525 
Gambell  Street,  Anchorage,  Alaska 
99503.  Submit  written  comments 
electronically  through  the  park's  Web 
site  at  http://www.nps.gov/glba.  The 
draft  EIS  may  be  viewed  at  this  Web  site 
as  well.  Hard  copies  and  CDs  of  the 
Draft  EIS  are  available  by  request  from 
the  aforementioned  address.  See 
SUPPLEMENTARY  INFORMATION  for  the 
locations  of  public  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Swanton,  EIS  Project  Manager. 
Glacier  Bay  National  Park  and  Preserve. 
Telephone:  (907)  257-2651. 
SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  (NPS)  proposes  to 
establish  jiew  or  keep  existing  quotas 
(limits)  and  operating  requirements  for 
four  types  of  waterbome  motorized 
vessels — cruise  ships  and  tour,  charter, 
and  private  vessels — within  Glacier  Bay 
and  Dundas  Bay  in  Glacier  Bay  National 
Park  and  Preserve.  The  purpose  for  the 
action  is  to  address  the  continuing 
demand  for  vessel  access  into  Glacier 
Bay  National  Park  and  Preserve  in  a 
manner  that  assures  continuing  - 
protection  of  park  resources  and  values 
while  providing  for  a  range  of  high- 
quality  recreational  opportunities  for 
visitors.  The  need  for  action  stems  from 
legislation  enacted  in  2001,  wherein  the 
U.S.  Congress  directed  the  NPS  to  set 
the  maximum  level  of  vessel  entries 
based  on  the  analysis  in  this  EIS. 

The  EIS  considers  a  reasonable  range 
of  alternatives  that  include: 

•  Alternative  1  (no  action)  would 
maintain  the  current  vessel  quotas, 
quota  season,  and  operating 
requirements  for  Glacier  Bay. 

•  Alternative  2  would  set  vessel 
quotas  in  accordance  with  the  1985- 
authorized  leveh  and  maintain  the 
current  quota  season  and  operating 
requirements  for  Glacier  Bay. 

•  Alternative  3  (NPS  preferred 
alternative)  would  maintain  the  current 
vessel  quotas  for  Glacier  Bay.  with  a 
provision  to  increase  the  number  of 
cruise  ships.  It  would  maintain  the 
current  quota  season  and  operating 
requirements  for  Glacier  Bay. 

•  Alternative  4  (environmentally 
preferred  alternative)  would  maintain 
the  daily  quotas  for  cruise  ships  and 
reduce  slightly  the  daily  quotas  for  the 
other  three  vessel  classes.  It  would 
reduce  seasonal  use  days  for  cruise 
ships,  tour  vessels  and  charter  vessels. 
and  would  increase  slightly  the  number 
of  seasonal  use  days  for  private  vessels 


for  Glacier  Bay.  The  quota  season  would 
be  lengthened  to  include  May  and 
September  for  all  vessel  classes. 
Seasonal  entry  quotas  would  be 
eliminated.  Vessel  quotas  would  be 
initiated  for  Dundas  Bay.  Operating 
requirements  would  be  modified, 
including  limited  closure  of  certain 
waters  to  cruise  ships  and  tour  vessels. 

•  Alternative  5  would  maintain  the 
current  daily  vessel  quotas  and  lengthen 
the  quota  season  to  include  May  and 
September  for  cruise  ships.  It  would 
maintain  the  number  of  seasonal  use 
days  for  cruise  ships,  tour  vessels,  and 
charter  vessels  during  the  current  quota 
season  but  decrease  the  number  of 
seasonal  use  days  for  cruise  ships 
during  May  and  September.  It  would 
increase  the  number  of  seasonal  use 
days  for  private  vessels.  Seasonal  entry 
quotas  would  be  eliminated.  Vessel 
quotas  would  be  initiated  for  tour  and 
charter  vessels  in  Dundas  Bay. 
Operating  requirements  would  be 
modifled,  including  limited  closures  of 
certain  waters  to  cruise  ships  and  toiu' 
vessels. 

Public  hearings  will  take  place  in 
April  2003  at  the  following  locations: 
Anchorage,  Junieau,  Gustavus,  Hoonah, 
Elfin  Cove,  and  Pelican,  Alaska,  and 
Seattle,  Washington.  The  specific  dates 
and  times  of  the  public  hearings  will  be 
announced  in  local  media. 

Dated:  February  12.  2003. 
Marcia  Blaszak, 
Acting  Regional  Director,  Alaska. 
[FR  Doc.  03-6206  Filed  3-13-03;  8:45  ami 
BILLMO  COOe  431»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan  Revision, 
Draft  Environmental  Impact  Staten>ent, 
Petrified  Forest  National  Park,  Arizona 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the  draft 
Environmental  Impact  Statement  for  the 
General  Management  Plan  Revision  for 
Petrified  Forest  National  Park. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4332(C).  the  National  Park 
Service  announces  the  availability  of  a 
draft  Environmental  Impact  Statement 
and  General  Management  Plan  Revision 
for  Petrified  Forest  National  Park. 
Arizona. 

DATES:  The  draft  Environmental  Impact 
Statement  and  General  Management 
Plan  Revision  will  remain  available  for 
public  review  through  May  13.  2003.  No 
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public  meetings  are  scheduled  at  this 
time. 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  Superintendent,  Petrified 
Forest  National  Park,  P.O.  Box  2217, 
Petrified  Forest  National  Park,  Arizona 
86028.  You  may  also  comment  via  the 
Internet  to  Suzy_Stutzman@nps.gov. 
Please  submit  Internet  comments  either 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption,  as  a  Microsoft  Word  file,  or 
ai  a  Word  Perfect  file.  Please  also 
include  your  name  and  return  address 
in  your  Internet  message.  If  you  do  not 
receive  a  confirmation  frt)m  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directly  by  calling 
Suzy  Stutzman  at  303-987-6671. 
Finally,  you  may  hand-deliver 
comments  to  the  Petrified  Forest 
National  Park  visitor  center  or  the 
Intermountain  Support  Office-Denver. 
12795  W.  Alameda  Parkway.  Lakewood, 
CO  (room  186)  80228. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  fixjm  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
ADDRESSES:  Copies  of  the  draft 
Environmental  Impact  Statement  and 
General  Management  Plan  Revision  are 
available  from  the  Superintendent, 
Petrified  Forest  National  Park.  P.O.  Box 
2217.  Petrified  Forest  National  Park. 
Arizona  86028.  The  plan  is  also 
available  on  the  Internet  at:  http://        y. 
planning.nps.gov/plans.cfm. 

Public  reading  copies  of  the  document 
will  be  available  for  review  at  the 
following  locations: 
Petrified  Forest  National  Park, 
P.O.  Box  2217, 
Petrified  Forest  National  Park,  Arizona 

86028, 
Telephone:  928-672-2700. 
Planning  and  Environmental  Quality. 
Intermountain  Support  Office — Denver. 
National  Park  Service. 
12795  W.  Alameda  Parkway. 


Lakewood,  CO  80228, 

Telephone:  (303)  987-6671. 

Office  of  Public  Affairs,  National  Park 

Service, 
Department  of  Interior, 
18th  and  C  Streets  NW., 
Washington,  DC  20240, 
Telephone:  (202)  208-6843. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Petrified  Forest 
National  Park,  at  the  above  address  and 
telephone  nimiber. 
SUPPLEMENTARY  INFORMATION:  This 
General  Management  Plan  Revision  / 
Environmental  Impact  Statement 
describes  and  analyzes  four  alternatives 
for  managing  Petrified  Forest  National 
Park.  The  approved  plan  revision  will 
help  managers  make  decisions  about 
managing  resources,  visitation,  and 
development  for  the  next  15  to  20  years. 
Issues  addressed  by  the  plan  revision 
relate  to  use  of  Painted  Desert  Inn 
National  Historic  Landmark,  staff 
housing  needs,  cultural  landscape 
values,  use  and  treatment  of  Painted 
Desert  headquarters  complex,  museum 
collections,  accommodating  researchers, 
concessions,  and  providing  for  resource 
protection  and  visitor  experience/ 
understanding  in  different  areas  of  the 
park. 

Alternative  1,  the  no-action 
sdtemative,  would  continue  present 
management.  It  provides  a  baseline  for 
imderstanding  changes  and  impacts  of 
the  other  alternatives.  There  would  be 
no  new  construction  or  major  changes, 
and  the  park  would  be  operated  and 
maintained  as  before.  Resources  would 
be  protected  as  funding  allows.  Visitor 
and  operational  facilities  would  remain 
concentrated  in  the  Painted  Desert  and 
Rainbow  Forest  areas.  Some  areas 
would  be  closed  or  access  modified  to 
address  harmful  resource  impacts. 
Visitor  uses  would  be  reassessed  and 
revised  as  new  information  about 
natural  and  cultural  resource  impacts 
becomes  available.  Museum  collections 
would  be  stored  offsite  and  in  the  park, 
some  in  substandard  facilities.  In 
alternative  2,  the  preferred  alternative, 
reusing  and  maintaining  the  historic 
integrity  of  Painted  Desert  headquarters 
complex  would  be  a  priority.  Visitor 
services  at  Painted  Desert  Inn 
(rehabilitated)  would  be  expanded. 
Facility  improvements  would  be  made 
at  Rainbow  Forest.  Park  lands  would  be 
managed  similar  to  now.  but  with 
greater  protection  for  natiu^  and 
cultural  resources  from  increased 
monitoring  and  adapting  to  new 
information.  Some  trails  and  turnouts 
would  be  added,  and  visitor  hours 
would  be  expanded  in  the  north.  Most 
park  collections  would  be  housed  in  a 


new  facility  at  headquarters.  In 
alternative  3,  the  pari^  would  be 
managed  as  a  fossil  resource  preserve. 
Painted  Desert  Inn  and  the  headquarters 
complex  would  be  rehabilitated  and 
adaptively  reused.  Improvements  would 
be  made  at  Rainbow  Forest  developed 
area.  This  alternative  would  provide  the 
most  protection  for  natural  and  cultural 
resources.  Visitors  would  be  encouraged 
to  explore  the  park  primarily  in  selected 
frontcountry  areeis.  Some  sensitive  areas 
would  be  closed  to  visitor  use. 
Backcountry  access  would  be  managed 
with  permits  and/or  other  methods  (e.g., 
guided  access  only).  Interpretive 
services  would  be  expanded  to  increase 
understanding  of  park  resources.  Park 
collections  would  be  reunited  at  the 
park  in  a  new  facility.  In  alternative  4, 
resources  would  be  protected  while 
more  opportunities  to  experience  park 
resources  would  be  provided.  Visitor 
services  at  Painted  Desert  Inn 
(rehabilitated)  would  be  expanded. 
Painted  Desert  headquarters  complex 
would  be  demolished  and  rebuilt  in 
phases  in  the  same  location. 
Improvements  woiUd  be  made  at 
Rainbow  Forest  developed  area.  New 
trails,  turnouts,  and  other  options  would 
expand  opportimities  to  experience  and 
upderstand  park  resources.  Visitor 
hours  would  be  expanded  in  the  north. 
Park  collections  would  be  moved  to 
institutions  and/or  agency  facilities 
outside  the  park  that  meet  National  Park 
Service  standards. 

This  dociunent  includes  discussion  of 
the  potential  environmental 
consequences  of  each  alternative. 
Notable  impacts  of  alternative  1  include 
adverse  impacts  to  the  Painted  Desert 
headquarters  complex  and  historic 
residences  near  the  Painted  Desert  Inn 
from  continued  deterioration;  adverse 
impacts  on  museum  collections  from 
inadequate  facilities,  limited  work 
space,  and  inaccuracies  in 
recordkeeping;  adverse  impacts  on 
archeological  resources  and  petrified  " 
wood  and  other  fossils,  primarily  bxtm 
visitor  use;  adverse  impacts  on  visitor 
experience  and  appreciation  from  dated 
interpretive  materials  and  lack  of 
opportunities  and  accessibility.  Notable 
impacts  of  alternative  2  include 
potential  adverse  impacts  to 
archeological  sites  and  petrified  wood 
irom  new  trails;  adverse  impacts  to 
Rainbow  Forest  cultiual  landscape  from 
parking  and  walkway  realigimient; 
beneficial  impacts  to  park  collections 
from  construction  of  a  new  collections 
facility;  beneficial  impacts  on  visitor 
experience  and  appreciation  from  new 
turnouts,  trails,  and  facility 
improvements;  beneficial  impacts  to 
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park  operations  from  improved  work 
conditions  and  facilities.  Impacts  of 
alternative  3  include  adverse  impacts  to 
Rainbow  Forest  cultural  landscape  from 
parking  and  walkway  realignment; 
beneficial  impacts  on  archeological  sites 
and  petrified  wood  from  reducing  trails 
and  controlling  backcountry  use; 
adverse  impacts  to  operations  from  new 
visitor  programs;  beneficial  impacts  on 
park  operations  from  improved  work 
conditions  and  facilities.  Impacts  of 
alternative  4  include  adverse  impacts  to 
Rainbow  Forest  cultural  landscape  from 
parking  and  walkway  realignment; 
adverse  impacts  to  archeological  sites 
and  petrified  wood  from  new  trails  and 
turnouts;  beneficial  impacts  on  visitor 
experience  and  appreciation  from  new 
facilities,  turnouts,  trails,  and  expanded 
services;  beneficial  impacts  to  park 
operations  from  new  facilities  and 
removal  of  deteriorating  structures. 

Dated:  )anuary  24.  2003.     , 
Karen  P.  Wade, 

Director,  Intermountain  Region.  National 
Park  Service. 

|FR  Doc.  03-6208  Filed  3-13-03;  8:45  am] 
BILUNO  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Availability  of  a  General 
Management  Plan 

agency:  National  Park  Service,  biterior. 
ACTION:  Notice  of  Availability  of  a 
General  Management  Plan,  Draft 
Environmental  Impact  Statement  for 
Rock  Creek  Park,  Washington,  DC 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
announces  the  availability  of  a  draft 
Environmental  Impact  Statement  and 
General  Management  Plan  (DEIS/GMP) 
for  Rock  Creek  Park,  Washington,  D.C. 
The  DEIS/GMP  evaluates  four 
alternatives  for  the  park.  The  document 
describes  and  analyzes  the 
environmental  impacts  of  three  action 
alternatives  and  a  no-action  alternative. 
When  approved,  the  plan  will  guide 
management  actions  during  the  next  15- 
20  years. 

Alternatives:  Alternative  A  would 
improve  visitor  safety,  better  control 
traffic  volumes  and  speeds  through  the 
park,  enhance  interpretation  and 
educational  opportunities,  and  improve 
the  use  of  park  resources,  especially 
cultural  resources.  It  generally  would 
retain  the  current  scope  of  visitor  uses. 
In  Alternative  B,  the  no  action 
alternative.  Rock  Creek  Park  and  the 
Rock  Creek  and  Potomac  Parkway 
would  be  maintained  as  they  havQ 


evolved  thus  far.  There  would  not  be 
any  major  changes  in  resources 
management,  visitor  programs,  or 
facilities  beyond  regular  maintenance. 
The  current  park  road  system  would  be 
retained  and  existing  traffic 
management  would  continue. 
Developed  in  response  to  comments  by 
members  of  the  public  who  want  to 
promote  non-motorized  recreation. 
Alternative  C  would  eliminate  traffic  in 
much  of  the  northern  part  of  the  park  by 
closing  three  sections  of  Beach  Drive  to 
automobiles  at  all  times.  These  would 
be  the  same  three  segments  that 
currently  are  closed  on  weekends.  It 
also  would  implement  traffic-reducing 
and  traffic-calming  measures  on  roads 
in  the  southern  portion  of  the  park  and 
on  the  Rock  Creek  and  Potomac 
Parkway.  Under  Alternative  C 
management  of  resources  other  than 
traffic  would  be  the  same  as  those  listed 
above  for  Alternative  A.  Alternative  D 
was  developed  in  response  to  a  letter 
sent  to  the  National  Park  Service  by  the 
Mayor  of  Washington,  DC.  Alternative 
D,  the  National  Park  Service's  preferred 
alternative,  would  close  three  segments 
of  Beach  Drive  in  the  northern  portion 
of  the  park  to  motorized  vehicles  for  a 
6-hour  period,  from  9:30  a.m.  to  3:30 
p.m.  on  weekdays.  These  would  be  the 
same  segments  that  currently  are  closed 
on  weekends.  For  the  other  18  hours  of 
each  weekday,  including  both  rush-hour 
periods,  traffic  management  would  be 
similar  to  Alternative  B,  although 
traffic-calming  measures  like  those  in 
Alternative  A  would  be  used  to  reduce 
speeds.  Under  Alternative  D 
management  of  resources  other  than 
traffic  would  be  in  the  same  manner  as 
presented  above  for  Alternative  A. 

Public  Review:  A  90-day  public 
review  period  for  comment  on  the  draft 
document  will  begin  after  publication  of 
this  notice.  In  order  to  facilitate  the 
review  process,  public  reading  copies  of 
the  DEIS/GMP  will  be  available  for 
review  at  the  following  locations: 
Rock  Creek  Park,  3545  Williamsburg 

Lane, Washington,  DC  20008. 
National  Capital  Region,  National  Park 

Service,  Lobby.llOO  Ohio  Drive,  NW.. 

Washington,  EX:  20242. 

In  addition,  the  document  will  be 
posted  on  the  National  Park  Service 
Planning  site  under:  http:// 
www.nps.gov/rocr/.  Comments  on  the 
draft  DEIS/GMP  should  be  received  (or 
transmitted  by  e-mail)  no  later  than  60 
days  after  publication  of  this  Federal 
Register  notice.  Written  comments  may 
be  submitted  to:  Craig  Cellar,  National 
Park  Service,  P.O.  Box  25287,  Denver, 
CO  80225-0287  or  e-mailed  to: 
rocrjginp@nps.gov. 


All  comments  received  will  be 
available  for  public  review  at  Rock 
Creek  Park  headquarters.  If  individuals 
submitting  comments  request  that  their 
nemie  and/or  address  be  withheld  from 
public  disclosure,  it  will  be  honored  to 
the  extent  allowable  by  law.  Such 
requests  must  be  stated  prominently  in 
the  beginning  of  the  comments.  There 
also  may  be  circxmistances  wherein  the 
National  Park  Service  will  withhold  a 
respondent's  identity  as  allowable  by 
law.  As  always,  the  National  Park 
Service  will  make  available  for  public 
inspection  all  submissions  from 
organizations  or  businesses  and  from 
persons  identifying  themselves  as 
representatives  or  officials  of 
organizations  and  businesses. 
Anonymous  comments  may  not  be 
considered. 

There  will  also  be  a  public  meeting 
with  a  date  and  location  to  be 
determined.  The  meeting  will  take  place 
no  later  than  two  weeks  prior  to  the 
closing  of  the  public  comment  period. 
The  date,  time  and  location  of  the 
meeting  will  be  identified  in  local 
newspapers  as  well  as  on  the  Internet  at 
http://www.nps.gov/rocr. 

Decision  Process:  Notice  of  the 
availability  of  the  final  document  will 
be  published  in  the  Federal  Register. 
Subsequently,  notice  of  an  approved 
Record  of  Decision  will  be  published  in 
the  Federal  Register  not  sooner  than  30 
days  after  the  final  document  is 
distributed.  The  official  responsible  for 
the  decisioti  is  the  Regional  Director, 
National  Capital  Region,  National  Park 
Service;  the  official  responsible  for 
implementation  is  the  Superintendent 
of  Rock  Creek  Park. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Adrienne  Applewhaite- 
Coleman,  Rock  Creek  Park,  3545 
Williamsburg  Lane,  Washington,  DC 
20008,  phone  202-895-6000,  fax  202- 
895-6015,  e-mail: 
rocr_superintendent@nps.gov. 

Terry  R.  Carlstrom, 

Regional  Director,  National  Capital  Region. 
|FR  Doc.  03-6200  Filed  3-13-03;  8:45  am] 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan,  Hnal 
Environmental  Impact  Statement, 
Tonto  National  Monument,  AR. 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
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for  the  General  Management  Plan.  Tonto 
National  Monument. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(c),  the  National  Park 
Service  announces  the  availability  of  the 
Final  Environmental  Impact  Statement 
for  a  General  Management  Plan  for 
Tonto  National  Monument.  Arizona. 
DATES:  The  National  Park  Service  will 
execute  a  Record  of  Decision  (ROD)  no 
sooner  than  30  days  following 
publication  by  the  Environmental 
Protection  Agency  of  the  notice  of 
availability  of  the  Final  Environmental 
Impact  Statement. 
ADDRESSES:  Information  will  be 
available  for  the  public  at  the  following 
locations:  (1)  Tonto  National 
Monument,  HC02,  Box  4602,  RooseveU, 
AZ  85545.  (2)  On  the  NPS  Planning  Web 
site  at:  http://planning.nps.gov/ 
plans.cfm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Tonto  National 
Monimient,  HC02,  Box  4602,  Roosevelt, 
AZ  85545  928-467-2241(P). 

Dated:  January  15,  2003. 
Karen  P.  Wade. 

Director,  Intermountain  Region,  National 
Park  Service. 
(FR  Doc.  03-6204  Filed  3-13-03;  8:45  am] 

BILLINO  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore,  South 
Wellfleet,  Massachusetts;  Cape  Cod 
National  Seashore  Advisory 
Commission,  Two  Hundred  Forty-First 
Meeting;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770.  5 
U.S.C.  App  1,  section  10).  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
April  4,  2003. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  87-126  as 
amended  by  Public  Law  105-280.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Headquarters,  Marconi 
Station.  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
following: 


1 .  Adoption  of  Agenda 

2.  Approval  of  minutes  of  previous 
meeting  (January  24,  2003) 

3.  Reports  of  Officers 

4.  Reports  of  Subcommittees,  Nickerson 
Fellowship  Subcommittee 

5.  Superintendent's  Report.  Renewable 
Energy  Initiatives,  Salt  Pond  Visitor 
Center  Update,  Prescribed  Bums 
Program,  UMass/Olmsted  Center  work 
on  "Character",  News  bom 
Washington 

6.  Old  Business,  Invasive  Species,  Dune 
Shack  Subcommittee  Report 

7.  New  Business 

8.  Date  and  agenda  for  next  meeting 

9.  Public  comment  and 

10.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent.  Cape  Cod 
National  Seashore.  99  Marconi  Site 
Road.  Wellfleet,  MA  02667. 

Dated:  February  12,  2003. 
Ted  C.  Nicholson, 
Acting  Superintendent. 
[FR  Doc.  03-6205  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Chalmette  Battlefield  Task  Force 
Committee  Act 

• 

AGENCY:  National  Park  Service,  Jean 

Lafitte  National  Historical  Park  and 

Preserve. 

ACTION:  Notice  of  Task  Force  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.l,  Section 
10(a)(2),  that  a  meeting  of  the  Chalmette 
Battlefield  Task  Force  Committee  will 
be  held  at  4:00  p.m.  at  the  following 
location  and  date: 
DATES:  Wednesday,  March  26.  2003. 

ADDRESSES:  The  Council  Chambers 
Meeting  Room  at  the  St.  Bernard  Parish 
Government  Complex.  8245  W.  Judge 
Perez  Drive  in  Chalmette,  LA  70042. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Geraldine  Smith,  Superintendent,  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  419  Decatur  Street,  New 


Orleans,  LA  70130,  (504)  589-3882, 
extension  137  or  108. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Chalmette  Battlefield 
Task  Force  Committee  is  to  advise  the 
Secretary  of  the  Interior  on  suggested 
improvements  at  the  Chalmette 
Battlefield  site  within  Jean  Lafitte 
National  Historical  Park  and  Preserve. 
The  members  of  the  Task  Force  are  as 
follows:  Ms.  Elizabeth  McDougall, 
chairperson,  Ms.  Faith  Moran,  Mr. 
Anthony  A.  Fernandez,  Jr.,  Mr.  Drew 
Heaphy,  Mr.  Alvin  W.  Guillot,  Mrs. 
George  W.  Davis,  Mr.  Eric  Cager,  Mr. 
Paul  V.  Perez,  Captain  Bonnie  Pepper 
Cook,  vice-chairperson,  Mr.  Michael  L. 
Fraering,  Colonel  John  F.  Pugh,  Jr.,  and 
Geraldine  Smith. 

The  matters  to  be  discussed  at  this 
meeting  include  the  purpose  of  the 
committee,  background  and  history  of 
the  area,  ciurent  citizens  concerns  and 
issues,  and  scheduling  of  future 
meetings.  This  meeting  will  be  open  to 
the  public.  However,  facilities  and  space 
for  accommodating  members  of  the 
pubUc  are  limited.  Any  member  of  the 
public  may  file  with  the  committee  a 
written  statement  concerning  the 
matters  to  be  discussed.  Written 
statements  may  also  be  submitted  to  the 
superintendent  at  the  address  above. 
Minutes  of  the  meeting  will  be  available 
at  park  headquarters  for  public 
inspection  at  419  Decatur  Street,  New 
Orleans,  Louisiana  for  public  inspection 
approximately  4  weeks  after  the  meeting 
and  on  the  park  Web  site  at  http:// 
www.nps.gov/jela.htm. 

Dated:  February  7,  2003. 
William  W.  Schenk, 
Regional  Director.  Southeast  Region. 
(FR  Doc.  03-6203  Filed  3-13-03;  8:45  am] 
nUJNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Gates  of  the  Arctic 
National  Park  Subsistence- Resource 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Announcement  of  Gates  of  the 
Arctic  National  Park  Subsistence 
Resource  Commission  (SRC)  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  of  the 
Gates  of  the  Arctic  National  Park 
Subsistence  Resource  Commissions  will 
be  held  at  Shungnak,  Alaska.  The 
purpose  of  the  meeting  will  be  to 
continue  work  on  currently  authorized 
and  proposed  National  Park  Service 
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subsistence  hunting  program 
recommendations  including  other 
related  subsistence  management  issues. 
The  meeting  will  be  open  to  the  public. 
Any  person  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 

The  Subsistence  Resource 
Commission  is  authorized  under  Title 
Vlll.  Section  808,  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  Pub.  L. 
96—487,  and  operates  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 
DATES:  The  meeting  will  begin  on 
Tuesday.  May  20,  2003,  at  9  a.m.  and 
conclude  at  approximately  5  p.m.  The 
meeting  will  reconvene  at  9  a.m.  on 
Wednesday,  May  21,  2003,  and  adjourn 
at  approximately  5  p.m.  If  weather  or 
local  circumstances  prevent  the 
Commission  from  meeting  on  the 
proposed  dates,  the  Conunission  will 
meet  on  May  28,  2003  and  May  29, 
2003. 

Location:  The  Commission  plans  to 
conduct  the  public  meeting  at  the 
National  Guard  Armory  in  Shungnak, 
Alaska. 

SUPPLEMENTARY  INFORMATION:  Notice  of 

this  meeting  will  be  published  in  local 

newspapers  and  announced  on  local 

radio  stations  prior  to  the  meeting  dates. 

The  agenda  for  the  meeting  is  as 

follows: 

l.Call  to  order  (SRC  Chair). 

2.  SRC  Roll  Call  and  Confirmation  of 
Quorum. 

3.  SRC  Chair  and  Superintendent's 
Welcome  and  Introductions. 

4.  Review  and  Approve  Agenda. 

5.  Review  and  adopt  minutes  from 
November  7-8,  2002  meeting. 

6.  Review  Conunission  Purpose  and 
Status  of  Membership. 

7.  Superintendent's  Report. 

8.  Public  and  Agency  Comments. 

9.  Durational  Residency. 

10.  John  River  Water  Quality  Study. 

11.  Customary  Trade  Federal 
Subsistence  Regulations. 

12.  Review  New  Federal  Subsistence 
Board  Wildlife  Proposals. 

13.  Alatna  River  Archeological  Study. 

14.  Cultural  Resources  Research  Update. 

15.  Backcountry/Wilderness  Planning 
Update. 

16.  Federal  Subsistence  Board  Update. 

17.  Western  Arctic  Caribou  Heard 
Working  Group  Update. 

18.  State  Board  of  Geune  Update. 

19.  Set  time  and  place  of  next  SRC 
meeting. 

20.  Adjournment 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  six  weeks  after  the 
meeting  from  the  Superintendent,  Gates 


of  the  Arctic  National  Park  and 
Preserve,  201  First  Ave.,  Fairbanks, 
Alaska,  99701. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Mills.  Superintendent  or  Fred 
Andersen,  Subsistence  Manager  at  park 
headquarters,  telephone  (907)  457-5752. 

Robert  L.  Amberger. 

Regional  Director,  Alaska. 

IFR  Doc.  03-6209  Filed  3-13-03;  8:45  am] 

BHxma  cooE  4310-70-p 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  1,  2003.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places,  National  Park  Service.  1849  C 
St..  NW..  2280.  Washington.  DC  20240; 
by  all  other  carriers.  National  Register  of 
Historic  Places.  National  Park  Service. 
1201  Eye  St..  NW..  8th  floor. 
Washington  DC  20005;  or  by  fax,  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  March  31,  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

Alaska 

Lake  and  Peninsula  Borough-Census  Area 

Kukak  Cannery  Archeological  Historic 
District.  Katmai  National  Park  and 
Preserve,  Ku^^k-Bay,  03000192. 

Arkansas 

Cross  County 

Memphis  to  Little  Rock  Road— Village  Creek 
Segment,  (Cherokee  Trail  of  Tears  MPS).  E 
of  Lake  Austell  within  Village  Creek  State 
Park.  Newcastle.  03000193. 

St.  Francis  County 

Blackfish  Lake  Ferry  Site.  (Cherokee  Trail  of 
Tears  MPS),  Address  Restricted,  New 
Shady  Grove.  03000195. 

Colorado 

Montroee  County 

Sherman  and  Ross  Block  Building,  232-236 
Main  St..  Montrose,  03000196. 


Connecticut 

Tolland  County 

Mansfleld  Hollow  Dam.  141  Mansfield 
Hollow  Rd.,  Mansfield  Hollow  Dam, 
Mansfield  Center,  03000194. 

Georgia 

Forsyth  County 

Fowler  Family  Farm.  3813  Atlanta  Highway, 
Gumming,  03000200. 

Fulton  County 

Oakland  City  Historic  District,  Bounded  by 
Donnelly  St.,  Lee  St.,  Campbellton  Rd.,  and 
Ingram  Rd..  Cascade  Ave.,  Westmont  Rd., 
and  Epworth  Rd.,  Atlanta,  03000198. 

Tattnall  County 

Glennwanis  Hotel,  209-215  E.  Barnard  St.. 
Glennville.  03000199. 

» 

Ware  County 

First  Afi-ican  Baptist  Church  and  Parsonage, 
615  Knight  St.  and  407  SaUUa  Blvd., 
Waycross.  03000197. 

Iowa 

Mahaska  County 

Rose  Hill  Methodist  Episcopal  Church,  304 
Main  St..  Rose  Hill,  03000201. 

Louisiana 

Orleans  Parish 

Dillard  University.  2601  Gentilly  Blvd.,  New 
Orleans.  03000202. 

Maine 

Knox  County 

Rockland  Breakwater,  S  of  Jameson  Point, 
Rockland,  03000203. 

Missouri 

Franklin  County 

St.  Albans  General  Store,  3516  St.  Albans 
Rd.,  St.  Albans,  03000204. 

North  Carolina 

Vance  County 

Glebe  House,  (Archeological  Sites  within  the 
John  H.  Kerr  Reservoir  Area),  Address 
Restricted,  Harris  Crossroads,  03000226. 

South  Carolina 

Greenville  County 

Aiken,  Hugh,  House,  1  Parkside  Dr., 
Greenville,  03000207. 

Spartanburg  County 

Alexander  House,  319  E.  Main  St.. 
Spartanburg.  03000205. 

Union  County 

Union  Downtown  Historic  District  (Boundary 
Increase),  125-129  W.  Main  St.,  Union, 
03000206. 

Virginia 

Accomack  County 

Bunting  Place,  31181  Drummondtown  Rd.. 
Wachapreague.  03000210. 
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Arlington  County 

Arlington  Village  Historic  District.  S  13th  St.. 
S  13  Rd.,  S  16th  St.,  S  Barton  S.,  S. 
Cleveland  St.  and  Edgewood  St.,  Arlington, 
03000215. 

Dinwiddle  County 

Butterwood  Methodist  Church  and 

Butterwood  Cemetery,  VA  40,  Blackstone, 
03000213. 

Stony  Creek  Plantation,  VA  624,  De  Witt. 
03000212. 

Gloucester  County 

Cappahosic  House,  3198  Cappahosic  Rd., 
Gloucester,  03000211. 

Lynchburg  Independent  City  Rivermont 
Historic  District,  Rivermont  Ave, 
Lynchburg  (Independent  City),  03000224. 

Mecklenburg  County 

Cedar  Grove,  (Archeological  Sites  within  the 

John  H.  Kerr  Reservoir  Area),  Address 

Restricted,  Glarksville,  03000217. 
Garrett  Woods — Complex  #1,  (Archeological 

Sites  within  the  John  H.  Kerr  Reservoir 

Area),  Address  Restricted,  Glarksville, 

03000218. 
Garrett  Woods — Complex  #2,  (Archeological 

Sites  within  the  John  H.  Kerr  Reservoir 

Area),  Address  Restricted,  Glarksville, 

03000219. 
Garrett  Woods — Complex  #3,  (Archeological 

Sites  within  the  John  H.  Kerr  Reservoir 

Area),  Address  Restricted,  Glarksville. 

03000220. 
Ivy  Hill  Plantation — Samuel  Tarry  Plantation, 

(Archeological  Sites  within  the  John  H. 

Kerr  Reservoir  Area),  Address  Restricted, 

Glarksville,  03000222. 
Newman  Point,  (Archeological  Sites  within 

the  John  H.  Kerr  Reservoir  Area),  Address 

Restricted,  Boydton,  03000221. 
Occoneechee  Plantation,  (Archeological  Sites 

within  the  John  H.  Kerr  Reservoir  Area), 

Address  Restricted,  Clarkesville,  03000223. 
Rudd  Branch  Ridge — Complexes  #3  and  #4, 

(Archeological  Sites  within  the  John  H. 

Kerr  Reservoir  Area),  Address  Restricted. 

Boydton,  03000216. 

Powhatan  County 

Mosby  Tavern.  2625  Old  Tavern  Rd.. 
Powhatan,  03000214. 

Prince  George  County 

Chester  Plantation,  8401  Golf  Course  Dr., 
Disputanta,  03000208. 

Warren  County 

Front  Royal  Historic  District,  Irregular 
district  around  E  and  W  Main  St.,  and  S 
Royal  Ave.,  Front  Royal,  03000209. 

Wisconsin 

Waukesha  County 

Saylesville  Historic  District,  Saylesville  Rd. 
From  Genesee  Greek  to  Point  Dr.,  Genesee, 
03000225. 

[FR  Doc.  03-6201  Filed  3-13-03;  8:45  am] 

MLUNG  CODE  431fr-70-P 


DEPARTMEffT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  8.  2003.  Piu^uant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places.  National  Park  Service.  1849  C 
St..  NW.,  2280,  Washington,  DC  20240; 
by  all  other  carriers.  National  Register  of 
Historic  Places.  National  Park  Service. 
1201  Eye  St..  NW.,  8th  fioor. 
Washington  DC  20005;  or  by  fax.  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  March  31.  2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

Alaska 

Lake  and  Peninsula  Borough-Census  Area 

Savonoski  River  Archeological  District 
(Boundary  Increase),  Address  Restricted, 
Brooks  Gamp,  03000112. 

California 

Fresno  County 

Birdwell  Rock  Petroglyph  Site,  Address 
Restricted,  Coalinga,  03000117. 

Imperial  County 

Spoke  Wheel  Rock  Alignment,  Address 
Restricted,  Ocotillo,  03000120;- 

Inyo  County 

Archeological  site  CA-INY-134,  Address 
Restricted,  Olancha,  03000116. 

Kem  County 

Burro  Schmidt's  Tunnel,  Address  Restricted, 
Ridgecrest,  03000113. 

Riverside  County 

Archeological  Sites  CA-RIV-504  and  GA- 
RrV-773,  Address  Restricted,  BIythe, 
03000121. 

Lederer,  Gus,  Site,  Address  Restricted.  Desert 
Center,  03000118. 

San  Bernardino  County 

Archeological  Site  GA-SBR-140,  Address 
Restricted,  Baker,  03000119. 

Iron  Mountain  Divisional  Gamp,  (Desert 
Training  Center/California- Arizona 
Maneuver  Area  (DTC/G-AMA)  MPS),  GA 
62,  Iron  Mountain  Pumping  Plant, 
03000114. 

Shasta  County 

Swasey  Discontiguous  Archeological  District, 
Address  Restricted,  Redding,  03000115. 


Idaho 

Ada  County 

Mittleider  Fsumstead  Historic  District,  (Ada 
County,  Idaho  MPS)  575  Rumpel  Ln., 
Meridian,  03000122. 

Kootenai  County 

Spokane  Valley  Land  and  Water  Company 
Canal,  Diverts  in  Falls  Park,  Fourth  St., 
Post  Falls,  03000124. 

Twin  Fails  County 

Union  School,  (Public  School  Buildings  in 
Idaho  MPS),  21337  U.S.  30.  Filer, 
03000123. 

Iowa 

Davis  County 

Trimble — Parker  Historic  Farmstead  District, 
23981  240th  St..  Bloomfield,  03000125. 

Missouri 

St.  Louis  Independent  City  Arcade  Building, 
810  Olive  St.,  St.  Louis  (Independent  City), 
03000126. 

Montana 

Powell  County 

Grant — Kohrs  Ranch/Warren  Ranch,  Cattle 
Drive,  Grant — Kohrs  Ranch  National 
Historic  Site,  Deer  Lodge.  03000127.   ' 

New  Jersey 

Cape  May  County 

Ocean  City  Residential  Historic  District, 
Roughly  bounded  by  3rd  and  8th  Sts.  and 
Central  and  Ocean  Aves.,  Ocean  City,     . 
03000129. 

Warren  County 

Delaware  Historic  District,  Ann,  Clinton, 
Charles,  and  Valley  Sts.,  Delaware  Rd.,  NJ 
46  and  Ferry  Ln..  Knowlton  Township, 
03000128. 

New  York 

Ontario  County 

Wilder  Cemetery,  NY  64,  S.  Bristol, 
03000130. 

Pennsylvania 

Franklin  County 

Corker  Hill,  1237  Garver  Ln.  Scotland. 
Greene  Township,  03000131. 

Tennessee 

McMinn  County 

Etowah  Carnegie  Library,  723-725  Ohio  Ave., 
Etowah. -03000132. 

Wisconsin 

Polk  County 

Frederic  Depot,  210  Oak  St.  W.  Frederic, 
03000133. 

A  request  for  removal  for  the  following 
resource: 

Pennsylvania 

Lehigh  County 

Bridge  in  Lynn  Township,  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of         *  -  ^ 
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Transportation  TR).  LR39112  over 
Ontelaunee  Creek.  Steinsville  vicinity, 
88000822. 

|FR  Doc.  03-6202  Filed  3-13-03;  8:45  am) 
BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Denver  Art  Museum,  Denver,  CO 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005.  Sec.  7,  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Denver  Art 
Museum,  Denver,  CO,  that  meet  the 
definition  of  "sacred  objects"  under  25 
U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003.  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  seven  cultural  items  are  one 
medicine  cord,  one  painted  wood 
figurine,  two  painted  skin  caps,  and 
three  Gaan  masks. 

In  1936,  the  Denver  Art  Museum 
purchased  a  medicine  cord  (1936.216.1) 
from  The  Field  Museum  of  Natural 
History,  Chicago,  IL.  The  medicine  cord 
consists  of  a  cprd  with  stone,  shell,  and 
bone  objects,  feathers,  and  a  painted 
buckskin  pouch  attached.  Accession 
records  indicate  that  the  medicine  cord 
was  originally  purchased  in  1903  by 
C.L.  Owen  at  "Cibicu"  on  the  White 
Mountain  Apache  Reservation. 

In  1936.  the  Denver  Art  Museum 
purchased  a  wooden  doll  figurine 
(1936.216.2)  from  The  Field  Museum  of 
Natural  History,  Chicago,  IL.  The 
painted  wood  figurine  is  about  5  inches 
long  with  a  pony  bead  choker  and 
feather  attached  to  the  neck.  The 
wooden  doll  figurine  originally 
accompanied  a  medicine  cord  that  is 
still  at  The  Field  Museum  of  Natural 
History.  Accession  records  indicate  that 
the  wooden  doll  figurine  and 
accompanying  medicine  cord  were 
originally  purchased  for  The  Field 
Museum  of  Natural  History  by  C.L. 
Owen  from  "Hacka  Nelgda,"  also 
known  as  "Angry  in  Battle"  or  "Old 
Brigham  Young."  Mr.  Owen  indicated 
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that  he  had  purchased  the  wooden  doll 
figurine  and  accompanying  medicine 
cord  at  the  "North  Fork,  W.R.,"  which 
is  assumed  to  refer  to  the  area  of 
Cibicue,  AZ,  along  the  north  fork  of  the 
White  River.  The  United  States  census 
of  1900  (volume  6.  77,  sheet  40.  line  13) 
lists  Brigham  Young  as  a  White 
Mountain  Apache  bom  in  1809  and 
living  in  the  Cibicue  area.  Brigham 
Young's  wife  is  identified  in  the  census 
records  as  "In  a  Son." 

In  1941.  the  Denver  Art  Museum 
purchased  a  painted  skin  cap  (1946.179) 
from  M.  J.  Kolhberg  &  Company,  a 
Denver  antique  dealer.  The  painted  skin 
cap  has  several  feathers  attached  to  the 
top.  It  is  not  known  how  M.J.  Kolhberg  ■ 
&  Company  acquired  the  painted  skin 
cap. 

In  1946.  the  Denver  Art  Museum 
purchased  a  painted  buckskin  cap 
(1946.215)  from  Clay  Lockett's  Yucca 
House  in  Tucson,  AZ.  The  painted 
buckskin  cap  has  a  large  group  of 
feathers  attached  to  the  top.  The  bill  of 
sale  from  Clay  Lockett's  Yucca  House 
lists  the  hat  among  "Apache  material" 
and  describes  it  as  "M  M's  Hat."  This 
could  mean  "medicine  man's  hat." 
Accession  records  indicate  that  the 
painted  buckskin  cap  was  originally 
collected  by  Maynard  Dixon  at  Rice,  AZ, 
in  1915.  Rice,  AZ,  is  located  on  the  San 
Carlos  Apache  Reservation.  Accession 
records  identify  the  painted  buckskin 
cap  as  "Western  Apache." 

In  1947,  the  Denver  Art  Museum 
purchased  the  three  Gaan  masks  from 
Altman  Antiques,  a  Los  Angeles,  CA, 
antique  dealer.  One  Gaan  mask 

(1947.256)  consists  of  a  fabric  hood 
mask  and  attached  three-pronged  wood 
rack  with  painted  designs.  A 
handwritten  note  on  the  catalog  card 
identifies  the  mask  as  "W.  Apache." 
The  second  Gaan  clown  mask 

(1947.257)  consists  of  a  fabric  hood 
mask  and  attached  triangular  wood  rack 
with  painted  designs.  Printing  on  the 
fabric  on  the  inside  of  this  mask  reads 
"Gila  Valley  Flour  Mills."  Gila  Valley 
Flour  Mills  is  located  in  the  vicinity  of 
the  San  Carlos  Apache  Reservation  and 
White  Mountain  Apache  Reservation. 
The  third  Gaan  mask  (1947.258)  consists 
of  a  fabric  hood  mask  and  attached  fan- 
shaped  wood  rack  with  painted  designs 
and  feathers.  The  catalog  card  identifies 
the  mask  as  "Apache."  It  is  not  known 
how  Altman  Antiques  acquired  the 
three  Gaai)  masks. 

Officials  of  the  Denver  Art  Museum 
consulted  with  the  Western  Apache 
NAGPRA  Working  Group  regarding  the 
identity  and  cultural  affiliation  of  the 
seven  cultural  items.  The  Western 
Apache  NAGPRA  Working  Group 
represents  the  interests  of  the  Fort 


McDowell  Yavapai  Nation,  Arizona;  San 
Carlos  Apache  Tribe  of  the  San  Carlos 
Apache  Reservation,  Arizona;  Tonto 
Apache  Tribe  of  Arizona;  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation,  Arizona;  and 
Yavapai-Apache  Nation  of  the  Camp 
Verde  Indian  Reservation,  Arizona.  The 
Western  Apache  NAGPRA  Working 
Group  identified  Ramon  Riley  (White 
Mountain  Apache  Tribe)  and  Carlyle 
Russell  (San  Carlos  Apache  Tribe)  as 
traditional  religious  leaders  pursuant  to 
43  CFR  10.2  {d)(3). 

Mr.  Riley  and  Mr.  Russell  indicated 
that  the  seven  cultural  items  must  be 
ritually  retired  according  to  traditional 
Apache  religious  practice.  Research 
prepared  by  the  Denver  Art  Museum  at 
the  recommendation  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee 
confirms  that  ritual  retirement  is  a 
traditional  ceremonial  use  of  these  types 
of  cultural  items.  Research  conducted 
by  the  Denver  Art  Museum  identified 
the  design  painted  on  the  skin  cap 
(1941.179)  as  similar  to  designs  painted 
on  caps  associated  with  the  1903-1907 
daagodigha  religious  movement  among 
the  White  Mountain  Apache.  Mr.  Riley 
identified  the  Gaan  mask  (1947.256)  as 
having  been  made  and  used  by  the 
White  Mountain  Apache.  Consultation 
with  representatives  of  the  Mescalero 
Apache  Tribe  of  the  Mescalero 
Reservation.  New  Mexico,  and  the  Fort 
Sill  Apache  Tribe  of  Oklahoma  confirms 
Mr.  Riley's  identification.  Mr.  Riley 
identified  the  Gaan  mask  (1947.258)  as 
having  been  made  and  used  by  the 
White  Mountain  Apache  based  on  the 
materials  used,  design  of  the  mask,  and 
choice  of  paint. 

Officials  of  the  Denver  Art  Museum 
have  informed  the  Western  Apache 
NAGPRA  Working  Group  that  the 
wooden  figurine  (1936.216.2)  was 
originally  collected  from  a  named 
individual  and  that  a  claim  from  a  lineal 
descendant  may  be  possible,  pursuant  to 
25  U.S.C.  3005.  Sec.  7  (a)(5)(C). 

Accession  records  for  the  medicine 
cord  (1936.216.1)  and  wooden  figure 
(1936.216.2)  are  sufficiently  detailed  to 
demonstrate  a  cultural  affiliation 
between  these  cultural  items  and  the 
White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation.  Arizona. 
Accession  records  and  consultation 
with  the  traditional  religious  leaders 
regarding  the  medicine  cap  (1941.179), 
Gaan  mask  (1947.256).  and  Gaan  mask 
(1947.258)  are  sufficient  to  demonstrate 
a  cultural  affiliation  between  these 
cultural  items  and  the  White  Mountain 
Apache  Tribe  of  the  Fort  Apache 
Reservation.  Arizona.  Accession  records 
for  the  medicine  cap  (1946.215)  and 
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Gaan  mask  (1947.257)  are  sufficiently' 
detailed  to  demonstrate  a  cultural 
affiliation  between  these  cultiiral  items 
and  the  San  Carlos  Apache  Tribe  of  the 
San  Carlos  Apache  Reservation, 
Arizona. 

Officials  of  the  Denver  Art  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001,  Sec.  2  (3)(C),  these  seven 
cultural  items  are  specific  ceremonial 
objects  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  by  their  present-day  adherents. 
Officials  of  the  Denver  Art  Museum  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001,  Sec.  2  (2),  there  is  a— 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  medicine  cord  (1936.216.1),  wooden 
figure  (1936.216.2),  medicine  cap 
(1941.179),  Gaan  mask  (1947.256),  and 
Gaan  mask  (1947.258)  and  the  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation,  Arizona.  Officials 
of  the  Denver  Art  Musetun  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001.  Sec.  2  (2).  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  medicine 
cap  (1946.215)  and  Gaan  mask 
(1947.257)  and  the  San  Carlos  Apache 
Tribe  of  the  San  Carlos  Apache 
Reservation,  Arizona.  Officials  of  the 
E>enver  Art  Museum  have  determined 
that,  pursuant  to  25  U.S.C.  3001,  S'ec.  2 
(13),  the  museiun  holds  right  of 
possession  to  the  seven  sacred  objects. 
However,  the  Denver  Art  Museum  has 
deaccessioned  the  seven  cultiu^l  items 
for  piuposes  of  transferring  right  of 
possession  and  control  of  the  items  to 
the  Western  Apache  NAGPRA  Working 
Group  pursuant  to  25  U.S.C.  3009,  Sec. 

11  (1). 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  sacred  objects 
should  contact  Nancy  J.  Blomberg, 
Curator  of  Native  Arts,  Denver  Art 
Museum,  100  West  14th  Avenue 
Parkway,  Denver,  CO  80204,  telephone 
(720)  913-0161,  before  April  14,  2003. 
Repatriation  of  the  seven  sacred  objects 
to  the  Western  Apache  NAGPRA 
Working  Group,  representing  the 
interests  of  the  Fort  McDowell  Yavapai 
Nation,  Arizona;  San  Carlos  Apache 
Tribe  of  the  San  Carlos  Apache 
Reservation,  Arizona;  Tonto  Apache 
Tribe  of  Arizona;  White  Moimtain 
Apache  Tribe  of  the  Fort  Apache 
Reservation,  Arizona;  and  Yavapai- 
Apache  Nation  of  the  Camp  Verde 
Indian  Reservation,  Arizona,  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Denver  Art  Mijseum  is 
responsible  for  notifying  the  Fort 


McDowell  Yavapai  Nation.  Arizona; 
Fort  Sill  Apache  Tribe  of  Oklahoma; 
Mescalaro  Apache  Tribe  of  the 
Mescalaro  Reservation.  New  Mexico; 
San  Carlos  Apache  Tribe  of  the  San 
Carlos  Apache  Reservation,  Arizona; 
Tonto  Apache  Tribe  of  Arizona;  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation.  Arizona;  Yavapai- 
Apache  Nation  of  the  Camp  Verde 
Indian  Reservation.  Arizona;  and 
Western  Apache  NAGPRA  Working 
Group  that  this  notice  has  been 
published. 

Dated:  January  31,  2003. 
lolin  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[PR  Doc.  03-6215  Filed  3-13-03;  8:45  am] 

BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  U.S. 
Department  of  Justice,  United  States 
Marshals  Service,  Western  District  of 
Oklahoma,  Oklahoma  City,  OK 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  Sec.  5,  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  the  U.S. 
Department  of  Justice,  United  States 
Marshals  Service.  Western  District  of 
Oklahoma,  Oklahoma  City,  OK.  These 
human  remains  and  associated  funerary 
objects  were  removed  from  Greer 
County,  OK. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  musetun. 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  hiunan 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  United  States 
Marshals  Service  professional  staff  in 
consultation  with  representatives  of  the 
Apache  Tribe  of  Oklahoma;  Caddo 
Indian  Tribe  of  Oklahoma;  Cheyeime- 
Arapaho  Tribes  of  Oklahoma; 
Chickasaw  Nation,  Oklahoma;  Choctaw 
Nation  of  Oklahoma;  Comanche  Nation, 
Oklahoma;  Quapaw  Tribe  of  Indians, 


Oklahoma;  and  Wichita  and  Affiliated 
Tribes  (Wichita,  Keechi,  Waco  & 
Tawakonie),  Oklahoma.  Representatives 
of  the  Oklahoma  Archeological  Survey; 
Sam  Noble  Oklahoma  Museum  of 
Natiual  History;  and  U.S.  Department  of 
Interior,  Biu«au  of  Indian  Affairs  were 
also  consulted. 

At  an  uns{>ecified  date,  human 
remains  representing  a  minimum  of  one 
individual  were  collected  from  a 
specffic  site  in  or  around  Greer  County, 
OK.  On  June  30,  2001,  the  human 
remains  were  seized  by  the  United 
States  Marshals  Service  as  part  of  an 
asset  forfeitiu^  from  a  private  residence 
in  Greer  Coimty,  OK.  No  known 
individual  was  identified.  The  one 
associated  funerary  object  is  an  olivella 
shell  bead. 

Based  on  the  general  condition  of  the 
human  remains  and  the  lack  of  historic 
period  artifacts  in  the  collection  that 
was  seized,  it  is  believed  that  these 
hiunan  remains  and  associated  funerary 
object  were  originally  interred  between 
3000  B.C.  and  A.D.  1500.  Archeological 
evidence  indicates  that  during  the 
period  from  3000  B.C.  to  A.D.  1500,  the 
area  including  present-day  Greer 
Coimty,  OK,  was  occupied  by 
semisedentary  horticulturalists  believed 
to  be  the  ancestors  of  members  of  the 
present-day  Wichita  and  Affiliated 
Tribes  (Wichita,  Keechi,  Waco  & 
Tawakonie),  Oklahoma. 

Other  items  seized  as  part  of  the  asset 
forfeiture,  including  beads,  grinding 
stones,  flake  tools,  scrapers,  and 
arrowheads,  do  not  appear  to  meet  the 
statutory  definition  of  "associated 
funerary  objects."  Officials  of  the  United 
States  Marshals  Service  have 
determined,  pursuant  to  standard 
practice  regarding  personal  property,  as 
set  forth  in  28  CFR  0.111  (i)  and  the 
Attorney  General's  Guidelines  on  Seized 
and  Forfeited  Property  (July  1990).  that 
these  items  are  .subject  to  transfer  to  the 
U.S.  Department  of  the  Interior,  Bureau 
of  Indian  Affairs. 

Officials  of  the  United  States  Marshals 
Service  have  determined  that,  pursuant 
to  25  U.S.C.  3001,  Sec.  2  (9-10).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  United  States  Marshals  Service  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001,  Sec.  2  (3)(A).  the  one  object 
listed  above  is  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  Hte 
or  ceremony.  Lastly,  officials  of  the 
United  States  Marshals  Service  have 
determined  that,  pursuant  to  25  U.S.C. 
3001.  Sec.  2  (2),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
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reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  object  and  the 
Wichita  and  Affiliated  Tribes  (Wichita. 
Keechi,  Waco  &  Tawakonie),  Oklahoma. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  object  should 
contact  Mr.  John  Laster.  Deputy  U.S. 
Marshal,  United  States  Marshals 
Service.  200  NW  4th  Street.  2nd  Floor. 
Oklahoma  City,  OK,  73102.  telephone 
(405)  231-4206,  before  April  14.  2003. 
Repatriation  of  these  human  remains 
and  associated  funerary  object  to  the 
Wichita  and  Affiliated  Tribes  (Wichita. 
Keechi.  Waco  &  Tawakonie),  Oklahoma 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  United  States  Marshals  Service  is 
responsible  for  notifying  the  Apache 
Tribe  of  Oklahoma;  Caddo  Indian  Tribe 
of  Oklahoma;  Cheyenne- Arapaho  Tribes 
of  Oklahoma;  Chickasaw  Nation, 
Oklahoma:  Choctaw  Nation  of 
Oklahama;  Comanche  Nation, 
Oklahoma;  Quapaw  Tribe  of  Indians, 
Oklahoma;  and  Wichita  and  Affiliated 
Tribes  (Wichita.  Keechi,  Waco  & 
Tawakonie).  Oklahoma  that  this  notice 
has  been  published. 

Dated:  January  28,  2003.         ' 
|ohn  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships. 

(FR  Doc.  03-6214  Filed  3-13-03;  8:45  am) 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  U.S. 
Department  of  Juatlce,  Federal  Bureau 
of  Investigation,  Resident  Agency, 
Rapid  City,  SD 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  Sec.  5,  of 
the  completion  of  an  inventory  of 
human  remains  in  the  possession  of  the 
U.S.  Department  of  Justice,  Federal 
Bureau  of  Investigation,  Resident 
Agency,  Rapid  City.  SD.  These  human 
remains  were  removed  from  Crystal 
Cave  Park.  Pennington  County.  SD. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibiUty  of  the  museum. 


institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Federal 
Bureau  of  Investigation,  Resident 
Agency,  Rapid  City  and  Smithsonian 
Institution  professional  staff  in 
consultation  with  a  representative  of  the 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota,  representing  the  interests  of  the 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota;  Flandreau  Santee  Sioux  Tribe  of 
South  Dakota;  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation,  South  Dakota; 
Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota; 
Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  and  Yankton 
Sioux  Tribe  of  South  Dakota. 

According  to  the  owners  of  Crystal 
Cave  Park,  a  tourist  attraction  near 
Rapid  City,  SD,  at  an  unknown  date 
human  remains  representing  a 
minimum  of  two  individuals  were 
removed  from  Crystal  Cave,  on  the 
premises  of  Crysteil  Cave  Park, 
Pennington  County,  SD,  by  prior  owners 
of  the  facility.  In  1997,  these  himian 
remains  were  seized  from  a  display  case 
at  Crystal  Cave  Park  in  connection  with 
an  investigation  by  the  Federal  Bureau 
of  Investigation,  Resident  Agency,  Rapid 
City.  The  himian  remains  consist  of  the 
the  nearly  complete  cranium  of  an  adult 
and  the  left  parietal  of  a  child.  No 
known  individuals  were  identified.  No 
funerary  objects  were  present  at  the  time 
of  seizure. 

Following  seizure,  the  two  sets  of 
human  remains  were  forwarded  to  the 
Smithsonian  Institution,  National 
Museum  of  Natural  History,  for  analysis. 
Analysis  indicated  that  the  adult  human 
remains  are  Native  American. 
Preservation  and  appearance  of  the 
cranium  are  consistent  with  a  Historic 
period  burial.  These  human  remains 
probably  came  from  an  exposed  context, 
such  as  a  19th-century  above-ground 
burial.  The  presence  of  copper  artifact 
staining  further  supports  this 
conclusion  in  that  such  staining  is  a 
common  occurrence  in  Historic  period 
burials.  At  some  time,  it  appears  likely 
that  the  human  remains  were  removed 
from  a  burial  site  and  placed  inside 
Crystal  Cave.  The  adult  human  remains 
show  features  specifically  characteristic 
of  the  Sioiix.  Based  upon  cranial   - 
measurements  and  morphological 
comparisons  and  consultation  with  the 
representative  of  the  Cheyenne  River 
Sioux  Tribe  of  the  Cheyenne  River 
Reservation,  the  tribal  affiliation  of  the 


adult  individual  is  most  likely  Sioux, 
with  the  closest  affinity  being  the  Teton 
division.  Teton  is  the  Lakota  group  of 
the  Sioux  found  throughout  South 
Dakota. 

Analysis  indicated  that  the  child 
human  remains,  recovered  with  the 
skull  irom  Crystal  Cave  Park,  was  the 
left  parietal  of  a  child  aged 
approximately  6  months  to  1  year.  The 
condition  of  the  parietal  suggested  a 
Historic  period  context.  The  sex  of  the 
child  was  indeterminate  and  the 
Smithsonian  Institution  could  not  make 
a  statement  on  tribal  affiliation.  Based 
on  the  association  of  the  two  sets  of 
human  remains,  the  Federal  Bureau  of 
Investigation,  Resident  Agency,  Rapid 
City  considers  the  human  remains  of  the 
child  to  belong  to  the  Teton  division  of 
the  Sioux. 

Officials  of  the  Federal  Bureau  of 
Investigation,  Resident  Agency,  Rapid 
City  have  determined  that,  pursuant  to 
25  U.S.C.  3001,  Sec.  2  (9-10),  the  human 
remains  listed  above  represent  the 
physical  remains  of  two  individuals  of 
Native  American  ancestry.  Officials  of 
the  Federal  Bureau  of  Investigation, 
Resident  Agency,  Rapid  City  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2  (2),  there  is  a  relationship 
of  shared  group  identity  that  can 
reasonably  be  traced  between  these 
Native  American  human  remains  and 
the  Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota;  Flandreau  Santee  Sioux  Tribe  of 
South  Dakota;  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation,  South  Dakota; 
Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota; 
Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  and  Yankton 
Sioux  Tribe  of  South  Dakota. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Assistant  United  States 
Attorney  Gregg  S.  Peterman,  U.S. 
Department  of  Justice,  515  Ninth  Street, 
Room  201,  Rapid  City,  SD  57701, 
telephone  (605)  342-7822,  before  April 
14,  2003.  Repatriation  of  the  human 
remains  to  the  Cheyeime  River  Sioux 
Tribe  of  the  Cheyenne  River  Reservation 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  Federal  Bureau  of  Investigation, 
Resident  Agency,  Rapid  City  is 
responsible  for  notifying  the  Cheyenne 
River  Sioux  Tribe  of  the  Cheyenne  River 
Reservation,  South  Dakota;  Flandreau 
Santee  Sioux  Tribe  of  South  Dakota; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Rosebud 
Sioux  Tribe  of  the  Rosebud  Indian 
.  Reservation,  South  pakota;  Santee  Sioux 
Tribe  of  the  Santee  Reservation  of 
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Nebraska;  and  Yankton  Sioux  Tribe  of 
South  Dakota  that  this  notice  has  been 
published. 

Dated:  )anuary  29,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

(FR  Doc.  03-6216  Filed  3-13-03;  8:45  am) 

BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Nevada  State  Museum,  Reno,  NV,  and 
U.S.  Department  of  Interior,  Bureau  of 
Land  Management,  Nevada  State 
Office,  Reno,  NV 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  Sec.  5,  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  the  Nevada 
State  Museum,  Reno,  NV,  and  in  the 
control  of  the  U.S.  Department  of 
Interior,  Bureau  of  Land  Management, 
Nevada  State  Office,  Reno,  NV.  These 
human  remains  and  associated  funerary 
objects  were  removed  from  the  vicinity 
of  Winnemucca  Lake,  Washoe  County, 
NV. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  hiunan 
remains  was  made  by  Bureau  of  Land 
Management,  Nevada  State  Office 
professional  staff  and  Nevada  State 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada. 

In  1952,  hiunan  remains  representing 
a  minimum  of  two  individuals  were 
removed  by  the  Nevada  State  Museum 
during  legally  authorized  excavations  at 
Chimney  Cave  (site  26Pe3b)  near 
Winnemucca  Lake,  Washoe  Coimty,  NV. 
One  of  the  individuals  may  have  been 
cremated.  No  known  individuals  were 
identified.  No  funerary  objects  are 
present. 


In  1953,  huiman  remains  representing 
a  minimum  of  two  individuals  were 
removed  by  the  Nevada  State  Musemn 
during  legally  authorized  excavations  at 
Horse  Cave  (site  26Pe2)  near 
Winnemucca  Lake,  Washoe  County,  NV. 
One  of  the  individuals  may  have  been 
cremated.  No  known  individuals  were 
identified.  No  funerary  objects  are 
present. 

Between  1952  and  1954,  human 
remains  representing  a  minimum  of 
seven  individuals  were  removed  by  the 
Nevada  State  Museum  during  legally 
authorized  excavations  at  Crypt  Cave 
(site  26Pe3a)  near  Winnemucca  Lake, 
Washoe  County,  NV.  Some  of  the 
individuals  may  have  been  cremated. 
No  known  individuals  were  identified. 
The  13  associated  funerary  objects, 
found  with  one  individual,  are  1  bunch 
of  moss,  2  grass  bvmdles,  8  animal 
bones,  1  obsidian  flake,  and  1  piece  of 
worked  wood. 

In  1960  and  1961,  human  remains 
representing  a  minimum  of  14 
individuals  were  removed  by  the 
Nevada  State  Museum  during  legally 
authorized  excavations  at  Kramer  Cave 
(site  26Wal96)  near  Winnemucca  Lake, 
Washoe  County,  NV.  Some  of  the 
individuals  may  have  been  cremated. 
No  known  individuals  were  identified. 
No  funerary  objects  are  present. 

In  1983,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  by  an  unnamed  person  from 
the  eastern  shore  of  Lake  Winnemucca, 
Washoe  Coimty,  NV,  and  were  donated 
anonymously  to  the  Nevada  State 
Museum.  No  known  individuals  were 
identified.  No  funerary  objects  are 
present. 

In  1987,  human  remains  representing 
a  minimum  of  two  individuals  were 
removed  by  Nevada  State  Museum  staff 
from  the  backdirt  of  a  looted  cave  site, 
Loran's  Shelter  (26Pe3nl),  near 
Winnemucca  Lake.  Washoe  County,  NV. 
No  known  individuals  were  identified. 
No  funerary  objects  are  present 

Some  time  prior  to  1997,  human 
remains  representing  a  minimum  of 
three  individuals  were  removed  from  an 
unidentified  site,  possibly  Rollins  or 
Cowbone  Cave  (site  26Pe3c),  near 
Winnemucca  Lake,  Washoe  County,  NV, 
and  were  donated  anonymously  to  the 
Nevada  State  Museum.  No  known 
individuals  were  identified.  No  funerary 
objects  are  present. 

Between  1950  and  1960,  human 
remains  representing  a  minimum  of  four 
individuals  were  donated  anonymously 
to  the  Nevada  State  Museum.  Museum 
records  suggest  that  these  human 
remains  had  been  removed  irom  a  sand 
pit  on  the  eastern  shore  of  Lake 
Wiimemucca,  Washoe  County,  NV,  but 


do  not  indicate  when  these  human 
remains  were  removed.  No  known 
individuals  were  identified.  No  funerary, 
objects  are  present. 

Based  on  geographic  location, 
stratigraphy,  and  oral  traditions 
presented  by  representatives  of  the 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada,  the 
human  remains  and  associated  funerary 
objects  are  considered  to  be  Native 
American  and  cultiu^ly  affiliated  with 
the  Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada. 

Officials  of  the  Bureau  of  Land 
Management,  Nevada  State  Office  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2^9-10),  the  human  remains 
listed  above  represent  the  physical 
remains  of  a  minimum  of  35  individuals 
of  Native  American  ancestry.  Officials  of 
the  Bureau  of  Land  Management, 
Nevada  State  Office  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001,  Sec.  2  (3)(A),  the  13  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Bureau 
of  Land  Management,  Nevada  State 
Office  have  determined  that,  pursuant  to 
25  U.S.C.  3001,  Sec.  2  (2),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
PjTamid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada. 

Representatives  of  any  other  fridian 
tribe,  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Pat  Barker,  Bureau  of  "Land 
Management,  Nevada  State  Office,  P.O. 
Box  12000  Reno,  NV  89520,  telephone 
(775)  861-6482,  before  April  14,  2003. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Bureau  of  Land  Management, 
Nevada  State  Office  is  responsible  for 
notifying  the  Pyramid  Lake  Paiute  Tribe 
of  the  Pyramid  Lake  Reservation, 
Nevada  that  this  notice  has  been 
pubUshed. 

Dated:  February  19,  2003. 
)ohn  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  03-6212  Filed  3-13-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Inventory  Completion: 
Oregon  State  Museum  of 
Anttiropology,  Eugene,  OR 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  V.S.C.  3003.  Sec.  5.  of 
the  completion  of  an  inventory  of 
human  remains  in  the  possession  of  the 
Oregon  State  Museum  of  Anthropology, 
Eugene,  OR.  These  human  remains  were 
removed  from  the  vicinity  of  Dufur, 
Wasco  County,  OR. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003.  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agf  ncy  that  has 
control  of  these  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Oregon  State 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon. 

In  1963,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  by  the  Oregon  State  Highway 
Department  from  the  vicinity  of  Dufur, 
south  of  The  Dalles,  Wasco  County,  OR. 
The  human  remains  were  eroding  from 
the  edge  of  Highway  197,  approximately 
3  miles  south  of  Dufur.  The  human 
remains  were  tr^sferred  to  the  Oregon 
State  Museum  of  Anthropology  during 
the  museum  curator's  visit  to  the  site  in 
September  1963.  No  known  individual 
was  identiFied.  No  associated  funerary 
objects  are  present. 

Historical  documents,  ethnographic 
sources,  and  oral  history  indicate  that 
the  Tenino  people  have  occupied  this 
area  of  north-central  Oregon  since 
precontact  times.  Based  on 
archeological  context,  the  individual 
listed  above  was  determined  to  be 
Native  American  and  of  possible  Tenino 
cultural  affiliation.  The  Tenino  is  one  of 
the  Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon. 

Officials  of  the  Oregon  State  Museum 
of  Anthropology  have  determined  that, 
pursuant  to  25  U.S.C.  3001.  Sec.  2  (9- 
10),  the  human  remains  listed  above 
represent  the  physical  remains  of  one 


individual  of  Native  American  ancestry. 
Officials  of  the  Oregon  State  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001,  Sec.  2 
(2),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  C.  Melvin  Aikens, 
Oregon  State  Museum  of  Anthropology, 
1224  University  of  Oregon,  Eugene.  OR 
97403-1224,  telephone  (541)  346-5115, 
before  April  14,  2003.  Repatriation  of 
these  human  remains  to  the 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Oregon  State  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon 
that  this  notice  has  been  published. 

Dated:  February  7,  2003. 
)ohn  Robbins, 

Assistant  Director.  Cultural  Resources 

Stewardship  and  Partnerships. 

|FR  Doc.  03-6213  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  4310-70-8 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Peal>ody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA;  Correction 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice;  correction. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003.  Sec.  5.  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  in  the  possession  of  the  Peabody 
Museimi  of  Archaeology  and  Ethnology, 
Harvard  University,  Cambridge,  MA. 
These  human  remains  and  cultural 
items  were  removed  from  three 
localities  in  Jefferson  Coimty.  NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 


control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

This  notice  corrects  the  list  of 
culturally  affiliated  tribes  cited  in  a 
Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  published 
on  October  5,  2001.  During  consultation 
following  the  publication  of  this  notice, 
the  museum  determined  that  the  human 
remains  of  58  individuals  and  6 
associated  funerary  objects  are 
culturally  affiliated  with  the  Onondaga 
Nation  of  New  York,  as  well  as  the 
Oneida  Nation  of  New  York  and  the 
Oneida  Tribe  of  Wisconsin. 

In  the  Federal  Register  of  October  5. 
2001,  FR  doc.  01-24964,  pages  51062- 
51064,  paragraphs  11  and  12  are 
corrected  by  substituting  the  following 
three  paragraphs: 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  58  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  six 
associated  funerary  objects  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  times  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  at  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Oneida  Nation  of  New  York,  Oneida 
Tribe  of  Wisconsin,  and  Onondaga 
Nation  of  New  York. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  objects  sholild 
contact  Patricia  Capone.  Repatriation 
Coordinator,  Peabody  Museimi  of 
Archaeology  and  Ethnology,  Harvard 
University,  11  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
496-3702,  before  April  14,  2003. 
Repatriation  of  these  human  remains 
and  associated  funerary  objects  to  the 
Oneida  Nation  of  New  York,  Oneida 
Tribe  of  Wisconsin,  and  Onondaga 
Nation  of  New  York  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  is  responsible  for 
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notifying  the  Cayuga  Nation  of  New 
York;  Delaware  Nation,  Oklahoma; 
Delaware  Tribe  of  Indians,  Oklahoma; 
Oneida  Nation  of  New  York;  Oneida 
Tribe  of  Wisconsin;  Onondaga  Nation  of 
New  York;  St.  Regis  Band  of  Mohawk 
Indians  of  New  York;  Seneca  Nation  of 
New  York;  Seneca-Cayuga  Tribe  of 
Oklahoma;  Stockbridge-Munsee 
Community  of  Mohican  Indians  of 
Wisconsin;  Tonawanda  Band  of  Seneca 
Indians  of  New  York;  Tuscarora  Nation 
of  New  York;  and  the  nonfederally 
recognized  Mohawk  Nation  Council  of 
Chiefs  that  this  notice  has  been 
published. 

Dated:  January  31,  2003. 
lolui  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  03-6210  Filed  3-13-03;  8:45  am] 
BILLING  CODE  431»-70-S 


DEPARTMENT'OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Peatxxfy  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA;  Correction 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice;  correction. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005,  Sec.  7,  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Peabody  Museimi 
of  Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA,  that  meet 
the  definition  of  "unassociated  funerary 
objects"  under  25  U.S.C.  3001. 

'This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  imder  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are ' 
the  sole  responsibility  of  the  museimi, 
institution,  or  Federal  agency  that  has 
control  of  these  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

This  notice  corrects  the  list  of 
culturally  affiliated  tribes  cited  in  the 
Notice  of  Intent  to  Repatriate  Cultural 
Items  published  on  October  5,  2001. 
During  consultation  following  the 
publicatioo  of  the  original  notice,  the 
museum  determined  that  the  10 
unassociated  funerary  objects  described 
in  the  notice  are  culturally  affiliated 
with  the  Onondaga  Nation  of  New  York, 
as  well  as  the  Oneida  Nation  of  New 


York  and  the  Oneida  Tribe  of 
Wisconsin. 

In  the  Federal  Register  of  October  5, 
2001,  FR  Doc.  01-24966,  pages  51065- 
51066,  paragraphs  5,  6,  and  7  are 
corrected  by  substituting  the  following 
four  paragraphs. 

Museum  records  clearly  indicate  that 
these  cultural  items  were  removed  from 
specific  burials  of  Native  American 
individuals.  Based  on  the  archeological 
materials  from  the  sites,  museum 
documentation,  oral  histories  presented 
by  the  Cayuga  Nation  of  New  York, 
Oneida  Nation  of  New  York,  Oneida 
Tribe  of  Wisconsin,  Onondaga  Nation  of 
New  York,  St.  Regis  Band  of  Mohawk 
Indians  of  New  York,  Seneca  Nation  of 
New  York,  Seneca-Cayuga  Tribe  of 
Oklahoma,  Tonawanda  Band  of  Seneca 
Indians  of  New  York,  and  Tuscarora 
Nation  of  New  York,  the  date  of  the 
cultural  items,  and  the  provenience  of 
these  cultural  items  from  areas 
considered  to  be  aboriginal  homelands 
and  traditional  burial  areas  of  the 
Oneida  and  the  Onondaga,  a  reasonable 
link  of  shared  group  identity  may  be 
made  between  these  cultural  items  and 
the  Oneida  Nation  of  New  York,  Oneida 
Tribe  of  Wisconsin,  and  Onondaga 
Nation  of  New  York. 

Based  upon  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(2)(ii),  these  10  cultural 
items  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  specific  burial  sites 
of  Native  American  individuals. 
Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2(e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
braced  between  these  unassociated 
funerary  objects  and  the  Oneida  Nation 
of  New  York,  Oneida  Tribe  of 
Wisconsin,  and  Onondaga  Nation  of 
New  York. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  unassociated 
funerary  objects  should  contact  Patricia 
Capone.  Repatriation  Coordinator, 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University,  11 
Divinity  Avenue,  Cambridge,  MA 
02138,  telephone  (617)  496-3702,  before 
April  14,  2003.  Repatriation  of  these 
unassociated  funerary  objects  to  the 
Oneida  Nation  of  New  York,  Oneida 
Tribe  of  Wisconsin,  and  Onondaga 
Nation  of  New  York  may  proceed  after 


that  date  if  no  additional  claimants 
come  forward. 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  is  responsible  for 
notifying  the  Cayuga  Nation  of  New 
York;  Delaware  Nation,  Oklahoma; 
Delaware  Tribe  of  Indians,  Oklahoma; 
Oneida  Nation  of  New  York;  Oneida 
Tribe  of  Wisconsin;  Onondaga  Nation  of 
New  York;  St.  Regis  Band  of  Mohawk 
Indians  of  New  York;  Seneca  Nation  of 
New  York;  Seneca-Cayuga  Tribe  of 
Oklahoma;  Stockbridge-Munsee 
Community  of  Mohican  Indians  of 
Wisconsin;  Tonawanda  Band  of  Seneca 
Indians  of  New  York;  Tuscarora  Nation 
of  New  York;  and  the  nonfederally 
recognized  Mohawk  Nation  Council  of 
Chiefs. 

Dated:  January  31.  2003. 
John  Rottbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  03-6211  Filed  3-13-03;  8:45  am] 
BM.LING  COOE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

Nattonai  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  Springfield  Science  Museum, 
SpringfieM,  MA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3005.  Sec.  7.  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Springfield 
Science  Museum,  Springfield,  MA.  that 
meet  the  definition  of  "unassociated 
funerary  objects"  under  25  U.S.C.  3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  "agency  that  has 
control  of  these  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

In  1912, 18  shell  beads  were  removed 
from  the  Shield's  Mound  Complex 
(Florida  site  #8DU12),  Duval  County. 
FL,  by  C.B.  Moore.  These  beads  were 
donated  the  same  year  to  the  Springfield 
Science  Museum  hy  Mr.  Moore. 
Accession  records  indicate  that  these 
shell  beads  were  removed  from  a  human 
burial  that  also  contained  a  projectile 
point.  Neither  the  human  remains  nor 
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the  projectile  point  were  donated  to  the 
museum. 

Consultation  with  the  Florida  State 
archaeologist  revealed  that  pottery 
dating  to  the  St.  Johns  I  and  II  periods 
was  recovered  trom  the  Shield's  Mound 
Complex  site  indicating  that  the  site 
likely  dates  from  500  B.C.  to  A.D.  1562. 
An  assessment  of  these  cultural  items 
has  been  made  by  the  staff  of  the 
Springfield  Science  Museum  in 
consultation  with  representatives  of  the 
Miccosukee  Tribe  of  Indians  of  Florida 
and  the  Seminole  Tribe  of  Florida, 
Dania.  Big  Cypress,  Brighton. 
Hollywood  &  Tampa  Reservations.  The 
Shield's  Mound  Complex  is  located 
within  the  territory  historically 
occupied  by  the  Miccosukee  and  has 
been  identified  as  an  earlier  occupation 
area  by  representatives  of  the 
Miccosukee  Tribe  of  Indians  of  Florida. 

Officials  of  the  Springfield  Science 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001,  Sec.  2 
(3)(B),  these  cultural  items  are 
reasonably  believed  to  have  been  placed 
with  or  necU'  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Springfield  Science  Museum  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001.  Sec.  2  (2).  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these 
unassociated  funerary  objects  and  the 
Miccosukee  Tribe  of  Indians  of  Florida. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affdiated  with  these  unassociated 
funerary  objects  should  contact  David 
Stier,  Director,  Springfield  Science 
Museum.  220  State  Street.  Springfield, 
MA  01103,  telephone  (413)  263-6800, 
extension  321,  before  April  14,  2003. 
Repatriation  of  these  unassociated 
funerary  objects  to  the  Miccosukee  Tribe 
of  Indians  of  Florida  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

The  Springfield  Science  Museum  is 
responsible  for  notifying  the 
Miccosukee  Tribe  of  Indians  of  Florida 
and  the  Seminole  Tribe  of  Florida, 
Dania.  Big  Cypress,  Brighton. 
Hollywood  &  Tampa  Reservations  that 
this  notice  has  been  published. 

Dated:  December  12,  2002. 
)ohn  Robbins. 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc.  03-6218  Filed  3-13-03;  8:45  am) 
BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion:  UCLA 
Fowler  Museum  of  Cultural  History, 
University  of  Califomia,  Los  Angeles, 
Los  Angeles,  CA,  and  Department  of 
Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  Sec.  5,  of 
the  completion  of  an  inventory  of 
human  remains  in  the  possession  of  the 
UCLA  Fowler  Museum  of  Cultural 
History,  University  of  Califomia,  Los 
Angeles,  Los  Angeles,  CA,  and  i>^  the 
control  of  the  Department  of 
Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA.  These 
human  remains  were  removed  from  a 
site  in  Stanislaus  County,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003,  Sec.  5  (d)(3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museimi, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
withhi  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Department  of 
Anthropology,  San  Francisco  State 
University  professional  staff  in 
consultation  with  representatives  of  the 
Central  Valley  and  Mountain 
Reinterment  Association  on  behalf  of 
the  Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria,  Califomia.  and  by 
UCLA  Fowler  Museum  of  Cultural 
History  professional  staff. 

Around  1962.  human  remains 
representing  a  minimum  of  three 
individuals  were  removed  from  CA- 
STA-133,  a  site  near  Patterson,  CA. 
Collections  docimlentation  indicates 
that  the  site  was  recorded  in  1962  by 
Leonard  Foote  and  that  the  remains 
were  removed  during  archeological 
survey  and  excavations  conducted  by 
San  Francisco  State  University  students. 
No  known  individuals  were  identified. 
No  funerary  objects  are  present. 

Human  remains  representing  two  of 
the  three  individuals  from  CA-STA-133 
were  included  in  a  Notice  of  Inventory 
Completion  published  in  the  Federal 
Register  on  December  22,  2000  (FR  Doc. 
00-32662,  pages  80959-8096),  by  the 
Department  of  Anthropology,  San 


Francisco  State  University  and  were 
subsequently  repatriated  to  the  Central 
Valley  and  Mountain  Reinterment 
Association  on  behalf  of  the  Santa  Rosa 
Indian  Community  of  the  Santa  Rosa 
Rancheria,  California.  In  August  2002, 
the  UCLA  Fowler  Museum  of  Cultural 
History  informed  the  Department  of 
Anthropology  at  San  Francisco  State 
University  that  among  their  collections 
were  Native  American  human  remains 
representing  a  minimum  of  one 
individual  from  site  CA-STA-133.  These 
human  remains  were  never  accessioned 
and  are  assumed  to  have  been  left  there 
by  Leonard  Foote  who  was  associated 
with  the  University  of  California,  Los 
Angeles,  Department  of  Anthropology 
for  a  period  some  time  after  1962. 

This  individual  is  identified  as  Native 
American  based  on  geographic  and  oral 
history  evidence.  The  site  is  located  in 
the  historic  territory  of  the  Northern 
Valley  Yokuts  Indians.  Oral  history 
evidence  presented  during  consultation 
indicates  that  there  is  an  association 
between  the  Yokuts  and  the  present-day 
Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria,  Califomia. 

Officials  of  the  Department  of 
Anthropology,  San  Francisco  State 
University  have  determined  that, 
piirsuant  to  25  U.S.C.  3001,  Sec.  2  (9- 
10),  the  human  remains  listed  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestry. 
Officials  of  the  Department  of 
Anthropology,  San  Francisco  State 
University  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001,  Sec.  2(2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
Rancheria,  Califomia. 

Representatives  of  any  other  Indian 
trihe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Jeff  Fentress,  NAGPRA 
Coordinator,  Department  of 
Anthropology,  San  Francisco  State 
University,  1600  Holloway  Avenue.  San 
Francisco.  CA  94132.  telephone  (415) 
338-2046.  before  April  14.  2003. 
Repatriation  of  the  human  remains  to 
the  Central  Valley  and  Mountain 
Reinterment  Association  on  behalf  of 
the  Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria.  Califomia  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Department  of  Anthropology,  San 
Francisco  State  University  is 
responsible  for  notifying  the  Central 
Valley  and  Mountain  Reinterment 
Association  and  the  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
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Rancheria,  Califomia  that  this  notice 
has  been  published. 

Dated:  February  19,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  03-6217  Filed  3-13-03;  8:45  am] 

BILLING  CODE  4310-70-S 

DEPARTMENT  OF  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0025, 102»-0040 
and  1029-0104 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
action:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Oi^ce  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  renewed 
approval  for  the  collections  of 
information  for  30  CFR  733, 
Maintenance  of  state  programs  and 
procedures  for  substituting  federal 
enforcement  of  state  programs  and 
withdrawing  approval  of  state  programs; 
785,  Requirements  for  permits  for 
special  categories  of  mining;  and  876, 
Acid  mine  drainage  treatment  and 
abatement  program. 
DATES:  Comments  on  the  proposed 
information  collection  activities  must  be 
received  by  May  13,  2003,  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW.,  Room 
210— SIB,  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783  or 
via  e-mail  at  the  address  listed  above. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)l.  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 


approval.  These  collections  are 
contained  in  (1)  30  CFR  733, 
Maintenance  of  state  programs  and 
procediires  for  substituting  federal 
enforcement  of  state  programs  and 
withdrawing  approval  of  state  programs; 
(2)  30  CFR  785,  Requirements  for 
permits  for  special  categories  of  mining; 
and  (3)  30  CFR  876,  Acid-mine  drainage 
treatment  and  abatement  program.  OSM 
will  request  a  3-year  term  of  approval 
for  each  information  collection  activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  toted  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Maintenance  of  State  programs 
and  procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdrawing  approval  of  State 
programs,  30  CFR  733. 

OMB  Control  Number.  1029-0025. 

Summary.  This  part  provides  that  any 
interested  person  may  request  the 
Director  of  OSM  to  evaluate  a  State 
program  by  setting  forth  in  the  request 
a  concise  statement  of  facts  that  the 
person  believes  establishes  the  need  for 
the  evaluation. 

Bureau  Form  Number.  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  Any 
interested  person  (individuals, 
businesses,  institutions,  organizations). 

Total  Annual  Responses:  2. 

Total  Annual  Burden  Hours:  200. 

Title:  Requirements  for  permits  for 
special  categories  of  mining,  30  CFR 
785. 

OMB  Control  Number.  1029-0040. 

Summary.  The  information  is  being 
collected  to  meet  the  requirements  of 
sections  507.  508,  510,  515,  701  and  711 
of  Pub.  L.  95-87.  which  requires 
applicants  for  special  types  of  mining 
activities  to  provide  descriptions,  maps, 
plans  and  data  of  the  proposed  activity. 
This  information  will  be  used  by  the 


regulatory  authority  in  determining  if 
the  applicant  can  meet  the  applicable 
performance  standards  for  tfie  special 
type  of  mining  activity. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Applicants  for  coalmine  permits. 

Total  Annual  Responses:  432. 

Total  Aimual  Burden  Hours:  47,850. 

Title:  Acid  mine  drainage  treatment 
and  abatement  program,  30  CFR  876. 

CfMB  Control  Number:  1029-0104. 

Summary:  This  part  establishes  the 
requirements  and  procedures  allowing 
states  and  Indian  tribes  to  establish  acid 
mine  drainage  abatement  and  treatment 
programs  under  the  Abandoned  Mine 
Land  fund  as  directed  through  Pub.  L. 
101-508. 

Bureau  Form  Number:  None. 

Frequency  of  Collection :  Once . 

Description  of  Respondents:  State 
governments  and  Indian  tribes. 

Total  Ann  ual  Responses:  1 . 

Total  Annual  Burden  Hours:  350. 

Dated:  March  4.  2003. 
Sarah  E.  Donnelly, 

Acting  Chief,  Division  of  Regulatory  Support. 
(FR  Doc.  03-6189  Filed  3-13-03;  8:45  am) 

BILUN6  CODE  4310-05-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  332-451] 

Advice  Concerning  Possible 
Modifications  to  the  U.S.  Generalized 
System  of  Preferences,  2002  Review 

AGENCY:  Intemational  Trade 

Commission. 

ACTION:  Correction  of  notice  of 

investigation. 

SUMMARY:  The  Commission's  notice 
published  in  the  Federal  Register  on 
March  7.  2003  (68  FR  11143)  contained 
a  typographical  error  that  incorrectly 
identified  one  of  the  HTS  subheadings 
upon  which  the  Commission  will 
provide  advice  as  to  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  directly  competitive 
articles  and  on  consumers  of  the 
elimination  of  U.S.  import  duties  for  all 
beneficiary  countries  under  the  GSP. 
The  Commission  will  provide  advice  for 
HTS  subheading  7202.93.00;  it  will  not 
provide  advice  for  HTS  subheading 
7202.93.00  (pt.). 

By  order  of  the  Commission. 

Issued:  March  10.  2003. 
Marilyn  R.  Abbott. 
Secretary. 

[FR  Doc.  03-6124  Filed  3-13-03;  8:45  am] 
BILLMG  CODE  7020-02-P 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  TA-204-9] 

Steel:  Monitoring  Developments  In  the 
Domestic  Industry 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  an 
investigation  under  section  204(a)  of  the 
Trade  Act  of  1974  (19  O.S.C.  2254(a)) 
(the  Act). 

SUIMMARY:  The  Commission  instituted 
the  investigation  for  the  purpose  of 
preparing  the  report  to  the  President 
and  the  Congress  required  by  section 
204(a)(2)  of  the  Trade  Act  of  1974  on  the 
results  of  its  monitoring  of 
developments  with  respect  to  the 
domestic  steel  industry  since  the 
President  imposed  tariffs  and  tariff-rate 
quotas  on  imports  of  certain  steel 
products.'  effective  March  20,  2002. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  206,  subparts  A  and  F  (19 
CFR  part  206). 

EFFECTIVE  DATE:  March  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 


'  Subheadings  9903.72.30  through  9903.74.24  of 
the  Harmonized  Tariff  Schedule  of  the  United 
States  cover  the  steel  products  included  in  these 
safeguard  measures  as  well  as  specifying  products 
and  sources  excluded  from  the  safeguard  measures. 
In  the  2003  HTS,  subheadings  9903.72.30  through 
9903.72.48  cover  carbon  and  alloy  steel  slabs; 
subheadings  9903.72.50  through  9903.73.39  cover 
carbon  and  alloy  steel  flat-rolled  products 
(including  plates  and  other  hot-rolled  steel,  cold- 
rolled  steel  other  than  grain-oriented  steel,  and 
clad,  coated,  and  plated  steel):  subheadings 
9903.73.42  through  9903.73.62  cover  certain  carbon 
and  alloy  steel  bars.  rods,  and  light  shapes: 
subheadings  9903.73.65  through  9903.73.71  cover 
carbon  steel  concrete  reinforcing  bars  (rebars); 
subheadings  9903.73.74  through  9903.73.86  cover 
certain  carbon  and  alloy  steel  non-seamless  pipes 
and  tubes:  subheadings  9903.73.88  through 
9903.73.95  cover  certain  tube  and  pipe  fittings: 
subheadings  9903.73.97  through  9903.74.16  cover 
stainless  steel  bars,  rods,  angles,  shapes,  and 
sections:  and  subheadings  9903.74.18  through 
9903.74.24  cover  stainless  steel  wire. 


Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Cbmmission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background. — Following  receipt  of  a 
report  from  the-Commission  in 
December  2001  under  section  202  of  the 
Trade  Act  of  1974  (19  U.S.C.  2252) 
containing  affirmative  determinations 
and  remedy  recommendations,  the 
President,  on  March  5,  2002,  pursuant 
to  section  203  of  the  Trade  Act  of  1974 
(19  U.S.C.  2253),  issued  Proclamation 
7529,  imposing  import  relief  in  the  form 
of  tariffs  and  tariff-rate  quotas  on 
imports  of  certain  steel  products  for  a 
period  of  3  years  and  1  day,  effective 
March  20.  2002.  Section  204(a)(1)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2254(a)(1)) 
requires  that  the  Commission,  so  long  as 
any  action  under  section  203  of  the 
Trade  Act  remains  in  effect,  monitor 
developments  with  respect  to  the 
domestic  industry,  including  the 
progress  and  specific  efforts  made  by 
workers  and  firms  in  the  domestic 
industry  to  make  a  positive  adjustment 
to  import  competition.  Section  204(a)(2) 
requires,  whenever  the  initial  period  of 
an  action  imder  section  203  of  the  Trade 
Act  exceeds  3  years,  that  the 
Commission  submit  a  report  on  the 
results  of  the  monitoring  under  section 
204(a)(1)  to  the  President  and  the 
Congress  not  later  than  the  mid-point  of 
the  initial  period  of  the  relief,  or  by 
September  19.  2003,  in  this  case.  - 
Section  204(a)(3)  requires  that  the 
Commission  hold  a  hearing  in  the 
course  of  preparing  each  such  report. 

Participation  in  the  investigation  and 
service  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  service  list  containing  the 
names  and  addresses  of  all  persons,  or 
their  representatives,  who  are  parties  to 
this  investigation  upon  the  expiration  of 
the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  confidential 
business  information  (CBI). — Pursuant 
to  section  206.17  of  the  Commission's 
rules,  the  Secretary  will  make  CBI 
gathered  in  this  investigation  available 
to  authorized  applicants  under  an 
administrative  protective  order  (APO) 
issued  in  the  investigation,  provided 
that  the  application  is  made  not  later 
than  21  days  after  the  publication  of  this 


notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  CBI  under  the 
APO. 

Public  hearings. — As  required  by 
statute,  the  Commission  has  scheduled 
hearings  in  connection  with  this 
investigation.  The  hearings  will  be  held 
beginning  at  9:30  a.m.  on  July  10.  2003 
(stainless  steel  products).  July  15.  2003 
(carbon  and  alloy  flat  products),  July  17, 
2003  (carbon  and  alloy  long  products), 
and  July  22,  2003  (carbon  and  allpy 
tubular  products),  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW.,  Washington. 
DC.  Requests  to  appear  at  the  hearings 
should  be  filed  in  vwiting  with  the 
Secretary  to  the  Commission  on  or 
before  June  20,  2003.  Requests  should 
identify  the  products  to  be  addressed 
and  the  amount  of  time  requested.  All 
persons  desiring  to  appear  at  the 
hearings  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  July  7,  2003, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  hearings  are  governed  by  sections 
201.6(b)(2)  and  201.13(f)  of  the 
Commission's  rules.  Parties  must  submit 
any  request  to  present  a  portion  of  their 
hearing  testimony  in  camera  no  later 
than  7  days  prior  to  the  date  of  the 
hearing. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  The  deadline  for 
filing  prehearing  briefs  is  July  2,  2003. 
Parties  may  also  file  posthearing  briefs. 
The  deadlines  for  filing  posthearing 
briefs  are  July  18,  2003  (for  materisd 
covered  at  the  hearing  on  July  10,  2003), 
July  25.  2003  (for  material  covered  at  the 
hearings  on  July  15  and  17,  2003)  and 
August  1,  2003  (for  material  covered  at 
the  hearing  on  July  22,  2003).  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit,  on  or  before 
August  1,  2003,  a  written  statement 
concerning  the  matters  to  be  addressed 
in  the  Commission's  report  to  the 
President.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  confidential 
business  information  must  also  conform 
with  the  requirements  of  section  201.6 
of  die  Commission's  rules.  Any  CBI  that 
is  provided  will  be  subject  to  limited 
disclosure  under  the  APO  (see  above) 
and  may  be  included  in  the  report  that 
the  Commission  sends  to  the  President. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
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means,  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules, 
as  amended,  67  Fed.  Reg.  68036 
(November  8,  2002). 

In  accordance  with  section  201.16(c) 
of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  be  timely  filed.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  imder  the  authority  of  section 
204(a)  of  the  Trade  Act  of  1974;  this  notice 
is  published  pursuant  to  section  206.3  of  the 
Commission's  rules. 

Dated:  March  10,  2003. 

By  order  of  the  Commission. 
Mariljm  R.  Abbott, 
Secretary  to  the  Commission. 
[PR  Doc.  03-6123  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 


minimum  wages  payable  on  Federal  and 
federally  assisted  construction  prtjjects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi^quently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitied 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  nimiber  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 


in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 


Volume  H 

District  of  Columbia 
DC020001  (Mar.  1, 
DC02O0O3  (Mar.  1. 
Maryland 
MD020001  (Mar.  1, 
MD020002  (Mar.  1, 
MD020D09  (Mar.  1. 
MD020021  (Mar.  1. 
MD020034  (Mar.  1. 
MD020036  (Mar.  1. 
MD020037  (Mar.  1. 
MD020042  (Mar.  1, 
MD02OO43  (Mar.  1 , 
MD020048  (Mar.  1 . 
MD020056  (Mar.  1, 
MD02OO57  (Mar.  1, 
MD020058  (Mar.  1, 
Virginia 

VA0200O9  (Mar.  1. 
VA020015(Mar.  1. 
VA020017  (Mar.  1. 
1, 
1, 
1. 
1, 
1, 
1, 


VA020019  (Mar. 
VA020052  (Mar. 
VA020078  (Mar. 
VA020079  (Mar. 
VA020080  (Mar. 
VA020085  (Mar. 
VA020092  (Mar.  1. 
VA020099  (Mar.  1, 

Volume  III 
None 


2002)  , 
2002) 

2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002> 
2002) 
2002) 

2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


Volume  IV  ' 

Illinois 

IL020001  (Mar.  1, 
IL020007  (Mar.  1, 
1, 
1, 
1. 
1, 
1, 


IL020013  (Mar 
IL020016(Mar 
IL020023  (Mar 
IL020030  (Mar 
IL020042  (Mar 
Wisconsin 
W1020011  (Mar.  1 
W1020019  (Mar.  1 

Volume  V 
None 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

.  2002) 
,2002) 


Volume  VI 

Alaska 

AK020001  (Mar.  1,  2002) 

Idaho 
ID020002  (Mar.  1.  2002) 
IDO2OO03  (Mar.  1.  2002) 

North  Dakota 

ND020008  (Mar.  1.  2002) 

Oregon 

OR020001  (Mar.  1,  2002) 
OR020002  (Mar.  1.  2002) 

Utah 

UT02OO15  (Mar.  1.  2002) 
UT02OO23  (Mar.l,  2002) 
UT02OO24  (Mar.  1 ,  2002) 
UT02OO27  (Mar.  1,  2002) 
UT020029  (Mar.  1,  2002) 
UT020031  (Mar.  1,  2002) 

Volume  VII 
Nevada 
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NV020002  (Mar.  1,  2002) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  tlie  Davis-Bacon  and  related  acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Act".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  coimtry. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service 

(http://www.davisbacon.fedworld.gov) 
of  the  National  Technical  Information 
Service  (NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  featiu-es 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  Desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  6th  day  of 
March  2003. 
Carl  |.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc.  03-5905  Filed  3-13-03;  8:45  am] 

MLUNQ  COOC  4S10-27-M 


DEPARTMENT  OF  LABOR 

Veterans'  Employment  and  Training 
Service 

Secretary  of  LalxH's  Advisory 
Committee  for  Veterans'  Employment 
and  Training;  Notice  of  Open  Meeting 

The  Secretary's  Advisory  Committee 
for  Veterans'  Employment  and  Training 
was  established  under  section  4110  of 
title  38,  United  States  Code,  to  bring  to 
the  attention  of  the  Secretary,  problems 
and  issues  relating  to  veterans' 
employment  and  training. 

Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Advisory 
Committee  for  Veterans'  Employment 
and  Training  will  meet  on  Thursday. 
March  27.  2003,  beginning  at  9  a.m.  at 
the  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW..  Room,  S- 
2508,  Washington,  DC,  20210. 

Written  comments  may  be  submitted 
by  addressing  them  to:  Mr.  John 

Muckelbauer,  Designated  Federal 
Official,  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  S- 
1325,  Washington,  DC,  20210. 

The  Committee  will  discuss  the 
implementation  of  Public  Law  107-288, 
the  "Jobs  for  Veterans  Act,"  continue  its 
review  and  discussion  of  its  draft 
recommendations  to  the  Secretary,  and 
discuss  other  programs  and  activities  of 
interest  to  the  Committee.  The  meeting 
will  be  open  to  the  public. 

Persons  with  disabilities  needing 
special  accommodations  should  contact 
Mr.  John  Muckelbauer  at  telephone 
number  (202)  693-4700  no  later  than 
March  25.  2003. 

Signed  at  Washington,  DC  March  10.  2003. 
Frederico  |uarbe,  Jr., 
Assistant  Secretary  of  Labor  for  Veterans' 
Employment  and  Training. 
(FR  Doc.  03-6146  Filed  3-13-03;  8:45  am) 
BILLING  COOC  4610-79-^ 


NATIONAL  LABOR  RELATIONS 
BOARD 

Appointments  of  Individuals  To  Serve 
as  Members  of  Performance  Review 
Boards 

5  U.S.C.  4314(c)(4)  requires  that  the 
appointments  of  individuals  to  serve  as 
members  of  performance  review  boards 
be  published  in  the  Federal  Register. 
Therefore,  in  compliance  with  this 
requirement,  notice  is  hereby  given  that 
the  individuals  whose  names  and 
position  titles  appear  below  have  been 
appointed  to  serve  as  members  of 


performance  review  boards  in  the 
National  Labor  Relations  Board  for  the 
rating  year  beginning  October  1 ,  2001 
and  ending  September  30,  2002. 

Name  and  Title 

Richard  L.  Aheam — Regional  Director, 

Region  9 
Frank  V.  Battle — Deputy  Director  of 

Administration 
John  F.  Colwell — Chief  Counsel  to 

Board  Member 
Harold  J.  Datz — Chief  Counsel  to  the 

Chairman 
Yvoime  T.  Dixon — Director.  Office  of 

Appeals 
John  H.  Ferguson — Associated  General 

Counsel.  Enforcement  Litigation 
Robert  A.  Giannasi — Chief 

Administration  Law  Judge 
Lester  A.  Heltzer — Deputy  Executive 

Secretary 
John  E.  Higgins — Deputy  General 

Counsel 
Peter  B.  Hoffman — ^Regional  Director. 

Region  34 
Gloria  Joseph — Director  of 

Administration 
Barry  J.  Kearney — Associated  General 

Counsel,  Advice 
James  R.  Murphy — Chief  Coimsel  to 

Board  Member 
Gary  W.  Shinners — Chief  Counsel  to 

Board  Member 
Richard  A.  Siegel — Associate  General 

Counsel,  Operations-Management 
Lafe  E.  Solomon — Director,  Office  of 

Representation  Appeals 
Jeffrey  D.  Wedekind— Solicitor 
Peter  D.  Winkler — Chief  Coimsel  to 

Board  Member 

Dated:  Washington,  DC.  March  10,  2003.  by 
direction  of  the  Board. 
Lester  A.  Heltzer, 
Deputy  Executive  Secretary. 
(FR  Doc.  03-6116  Filed  3-13-03;  8:45  am] 
BILLING  COOe  7S46-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-327] 

Tennessee  Valley  Authority;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  DPR-77  issued  to  the  Sequoyah 
Nuclear  Plant  (SQN)  for  operation  of 
Unit  1  located  in  Hamilton  County, 
Tennessee. 
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The  proposed  amendment  would 
revise  the  SQN,  Unit  1,  Updated  Final 
Safety  Analysis  Report  (UFSAR).  The 
revision  provides  a  change  in 
methodology  using  a  through-bolted 
connection  frame  methodology  that  is 
different  than  the  original  design  and 
construction  of  the  Unit  1  steam 
generator  (SG)  roof  compartment.  This 
proposed  frame  methodology  is 
described  in  Topical  Report  No.  24370- 
TR-C-003,  Revision  1,  and  is  requested 
for  implementation  upon  the  restoration 
of  the  roof  compartment  as  part  of  the 
upcoming  SG  replacement  project  for 
SQN,  Unit  1. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  probability  of  occurrence  or  the 
consequences  of  an  accident  are  not 
increased  as  presently  analyzed  in  the  safety 
analyses  since  the  objective  of  the  event 
mitigation  is  not  changed.  No  chaixges  in 
event  classification  as  discussed  in  UFSAR 
Chapter  15  will  occur  due  to  the  modification 
of  the  Unit  1  steam  generator  (SG) 
compartment  roof  design. 

The  grout  used  to  fill  the  gap  between  the 
replaced  concrete  and  the  surrounding 
concrete,  like  the  surrounding  concrete, 
could  "theoretically"  experience  the 
formation  of  micro-cracks  when  subjected  to 
the  design  pressure  load.  Conservative 
estimates  of  the  flow  path  through  these 
micro-cracks  yield  values  that  are 
numerically  insignificant  when  compared  to 
the  allowable  divider  barrier  bypass  leakage. 
Micro-cracks  resulting  from  the  design 
pressiue  load  will  have  a  negligible  effect  on 
the  function  of  the  divider  barrier  and  the 
analyses  that  depend  on  the  divider  barrier. 
Therefore,  the  containment  design  pressure  is 


not  challenged,  thereby  ensuring  that  the 
potential  for  increasing  offsite  dose  limits 
above  those  presently  analyzed  at  the 
containment  design  pressure  of  12.0  pounds 
per  square  inch  (psi)  is  not  a  concern. 

Therefore,  the  proposed  modification  to 
the  Unit  1  SG  compartment  roof  design  will 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fix)m  any  accident  previously 
evaluated? 

No.  The  possibility  of  a  new  or  different 
accident  situation  occurring  as  a  result  of  this 
condition  is  not  created.  The  SG 
compartment  roof  forms  part  of  the  divider 
barrier.  This  barrier  is  not  an  initiator  of  any 
accident  and  only  serves  to  force  steam  that 
is  released  from  a  loss-of-coolant  accident/ 
design  basis  accident  (LOCA/DBA)  to  pass 
through  the  ice  condenser.  The  failure  of  any 
part  of  the  divider  barrier  is  considered 
critical  since  it  would  allow  LOCA/DBA 
steam  to  bypass  the  ice  condenser,  thereby 
increasing  the  pressure  within  the  primary 
containment. 

As  discussed  in  the  UFSAR,  there  is  a 
maximum  calculated  leakage  of  250  cubic 
feet  per  minute  (cfm)  between  the  upper  and 
lower  containment  through  the  divider 
barrier.  The  amount  of  leakage  between  the 
two  sections  of  the  containment  will  not  be 
significantly  affected  by  the  restoration  of  the 
SG  compartment  roofs.  The  use  of  non-shrink 
grout  to  seal  the  joint  created  between  the 
concrete  sections  and  the  remaining  structure 
will  maintain  the  boundaries  between  upper 
and  lower  containment.  It  is  noted  that  any 
leakage  due  to  possible  cracks  in  the  grout, 
particularly  under  DBA  loading,  will  be 
extremely  small  and  therefore  insignificant. 

Therefore,  the  potential  for  creating  a  new 
or  unanalyzed  condition  is  not  created. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  A  design  DBA  differential  pressure 
assumed  in  the  original  design  of  the  SG 
compartment  roof  is  23  percent  higher  than 
the  maximum  calculated  differential  pressure 
of  19.52  psi.  Since  the  same  design 
differential  pressure  was  also  used  in  the 
modified  SG  compartment  roof  stress 
evaluation,  the  margin  of  safety  was  not 
reduced. 

As  discussed  previously,  the  amount  of 
leakage  that  bypasses  the  divider  barrier  will 
not  be  affected  by  the  restoratio*n  of  the  SG 
compartment  roofs.  The  use  of  non-shrink 
grout  to  seal  the  joint  created  between  the 
concrete  sections  and  the  remaining  structure 
will  maintain  the  boundaries  between  upper 
and  lower  containment.  'Hence,  the  worse- 
case  accident  conditions  for  the  containment 
will  not  he  affected  by  the  proposed 
modifications. 

Therefore,  a  significant  reduction  in  the 
margin  to  safety  is  not  created  by  this 
modification. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be- 
considered  in  making  any  final 
determination. 

Normally,  the  Conmiission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  sucb  that 
failing  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  PubUc 
Document  Room,  located  at  One  White 
FUnt  North,  Public  File  Area  Ol  F21. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is  ""^^  ^ 

discussed  below. 

By  April  14,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 


12384 


Federal  Register /Vol.  68.  No.  50 /Friday.  March  14.  2003 /Notices 


CFR  part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714.' 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/ .  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  l-80O-397-420§.  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  lanuary  1.  2002. 
inadvertently  omitted  the  last  sentence  of  tO  CFR 
2.714(d)  and  subparagraphs  |d)(l)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d).  please 
see  67  FR  20884:  April  2d.  2002." 


the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examiine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective* 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  tlie  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01  F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  by  the 
above  date.  Because  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 


intervene  and  requests  foy  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdockei@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  General  Counsel.  Tennessee 
Valley  Authority.  400  West  Summit  Hill 
Drive.  ET  lOH.  Knoxville.  Tennessee 
37902.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  14,  2003, 
which  is  available  for  public  inspection 
at  the  Commission's  PDR,  located  at 
One  White  Flint  North,  File  Public  Area 
Ol  F21. 11555  Rockville  Pike  (first 
floor).  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible  from 
the  Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-80O- 
397-4209,  301^15-4737.  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  March.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Raj  K.  Anand, 

Senior  Project  Manager,  Section  2.  Project 

Directorate  II.  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  03-6159  Filed  3-13-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-254  AND  50-265] 

Exelon  Generation  Company,  LLC, 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2;  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  and  Conduct  Scopiing 
Process 

Exelon  Generation  Company,  LLC 
(Exelon)  has  submitted  an  application 
for  renewal  of  Facility  Operating 
License  DPR-29  and  DPR-30  for  an 
additional  20  years  of  operation  at  the 
Quad  Cities  Nuclear  Power  Station 
(QCNPS).  QCNPS  is  located  in  Rock 
Island  County,  Illinois,  approximately  4 
miles  north  of  Cordova,  Illinois.  The 
application  for  renewal  was  submitted 
by  letter  dated  January  3,  2003,  pursuant 
to  10  CFR  part  54.  A  notice  of  receipt 
of  the  application,  which  included  the 
enviroimiental  report  (ER),  was 
published  in  the  Federal  Register  on 
January  30,  2003  (68  FR  4800).  A  notice 
of  acceptance  for  docketing  of  the 
application  for  renewal  of  the  facility , 
operating  license  was  published  in  the 
Federal  Register  on  March  4,  2003  (68 
FR  10273).  The  purpose  of  this  notice  is 
to  inform  the  public  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
will  be  preparing  an  environmental 
impact  statement  (EIS)  in  support  of  the 
review  of  the  license  renewad 
application  and  to  provide  the  public  an 
opportunity  to  participate  in  the 
environmental  scoping  process,  as 
defined  in  10  CFR  51.29. 

In  accordance  with  10  CFR  54.23  and 
10  CFR  51.53(c),  Exelon  submitted  the 
ER  as  part  of  the  application.  Thd  ER 
was  prepared  pursuant  to  10  CFR  part 
51  and  is  available  for  public  inspection 
at  the  NRC  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  component 
of  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS). 

ADAMS  is  accessible  at  http:// 
www.nrc.gov/reading-rm/adams.htm}, 
which  provides  access  through  the 
NRC's  Public  Electronic  Reading  Room 
(PERR)  link.  Persons  who  do  not  have 
access  to  ADAMS,  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC's  PDR  Reference  staff  at  1-800- 
397-4209,  or  301-415-4737,  or  by  e- 
mail  to  pdr@nrc.gov.  The  application 
may  also  be  viewed  on  the  Internet  at 
http://www.nrc.gov/reactors/operating/ 
licensing/renewal/applications/dresden- 
quad.html.  In  addition,  the  Cordova 


District  Library,  402  Main  Avenue, 
Cordova,  Illinois:  the  River  Valley 
Library,  214  South  Main  Street,  Port 
Byron,  Illinois;  and  the  Davenport 
Public  Library,  321  Main  Street, 
Davenport,  Iowa,  have  agreed  to  make 
the  ER  available  for  public  inspection. 

This  notice  advises  the  public  that  the 
NRC  intends  to  gather  the  information 
necessary  to  prepare  a  plant-specific 
supplement  to  the  Commission's 
"Generic  Environmental  Impact 
Statement  (GEIS)  for  License  Renewal  of 
Nuclear  Plants,"  (NUREG-1437)  in 
support  of  the  review  of  the  application 
for  renewal  of  the  QCNPS  operating 
licenses  for  an  additional  20  years. 
Possible  alternatives  to  the  proposed 
action  (license  renewal)  include  no 
action  and  reasonable  alternative  energy 
sources.  The  NRC  is  required  by  10  CFR 
51.95  to  prepare  a  supplement  to  the 
GEIS  in  connection  with  the  renewal  of 
an  operating  license.  This  notice  is 
being  published  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  NRC's  regulations  found 
in  10  CFR  part  51. 

The  NRC  will  first  conduct  a  scoping 
process  for  the  supplement  to  the  GEIS 
and,  as  soon  as  practicable  thereafter, 
will  prepare  a  draft  supplement  to  the 
GEIS  for  public  comment.  Participation 
in  the  scoping  process  by  members  of 
the  public  and  local.  State,  tribal,  and 
Federal  government  agencies  is 
encouraged.  The  scoping  process  for  the 
supplement  to  the  GEIS"  will  be  used  to 
accomplish  the  following: 

a.  Define  the  proposed  action  which 
is  to  be  the  subject  of  the  supplement  to 
the  GEIS. 

b.  Determine  the  scope  of  the 
supplement  to  the  GEIS  and  identify  the 
significant  issues  to  be  analyzed  in 
depth. 

c.  Identify  and  eliminate  from 
detailed  study  those  issues  that  are 
peripheral  or  that  are  not  significant. 

d.  Identify  any  environmental 
assessments  and  other  EISs  that  are 
being  or  will  be  prepared  that  are 
related  to,  but  are  not  part  of  the  scope 
of  the  supplement  to  the  GEIS  being 
considered. 

e.  Identify  other  enviroimiental 
review  and  consultation  requirements 
related  to  the  proposed  action. 

f.  Indicate  the  relationship  between 
the  timing  of  the  preparation  of  the 
environmental  analyses  and  the 
Commission's  tentative  planning  and 
decision-making  schedule. 

g.  Identify  any  cooperating  agencies 
and,  as  appropriate,  allocate 
assignments  for  preparation  and 
schedules  for  completing  the 
supplement  to  the  GEIS  to  the  NRC  and 
any  cooperating  agencies. 


h.  Describe  how  the  supplemeiit  to 
the  GEIS  will  be  prepared,  and  include 
any  contractor  assistance  to  be  used. 

"The  NRC  invites  the  following  entities 
to  participate  in  the  scoping  process: 

a.  The  applicant,  Exelon  Generation 
Company,  LLC. 

b.  Any  Federal  agency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved,  or  that  is  authorized  to 
develop  and  enforce  relevant 
environmental  standards. 

c.  Affected  State  and  local 
government  agencies,  including  those 
authorized  to  develop  and  enforce 
relevant  environmental  standards. 

d.  Any  affected  Indian  tribe. 

e.  Any  person  who  requests  or  has 
requested  an  opportunity  to  participate 
in  the  scoping  process. 

f.  Any  person  who  intends  to  petition 
for  leave  to  intervene. 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  for  an  EIS  may  include 
a  public  scoping  meeting  to  help 
identify  significant  issues  related  to  a 
proposed  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS.  The  NRC  has  decided  to  hold 
public  meetings  for  the  QCNPS  license 
renewal  supplement  to  the  GEIS.  The 
scoping  meetings  will  be  held  at  the  The 
Mark  of  the  Quad  Cities,  1201  River 
Drive,  Moline,  Illinois,  on  Tuesday, 
April  8,  2003.  There  will  be  two 
sessions  to  accommodate  interested 
parties.  The  first  session  will  cdnvene  at 
1:30  p.m.  and  will  continue  imtil  4:30 
p.m.,  as  necessary.  The  second  session 
will  convene  at  7  p.m.  with  a  repeat  of 
the  overview  portions  of  the  meeting 
and  will  continue  until  10  p.m.,  as 
necessary.  Both  meetings  will  be 
transcribed  and  will  include  (1)  an 
overview  by  the  NRC  staff  of  the  NEPA 
environmental  review  process,  the 
proposed  scope  of  the  supplement  to  the 
GEIS,  and  the  proposed  review 
schedule;  and  (2)  the  opportunity  for 
interested  government  agencies, 
organizations,  and  individuals  to  submit 
commeiits  or  suggestions  on  the 
environmental  issues  or  the  proposed 
scope  of  the  supplement  to  the  GEIS. 
Additionally,  the  NRC  staff  will  host 
informal  discussions  one  hour  before 
the  start  of  each  session  at  The  Mark  of 
the  Quad  Cities.  No  formal  comments 
on  the  proposed  scope  of  the 
supplement  to  the  GEIS  will  be  accepted 
dining  the  informal  discussions.  To  be 
considered,  comments  must  be  provided 
either  at  the  transcribed  public  meetings 
or  in  writing,  as  discussed  below. 
Persons  may  register  to  attend  or  present 
oral  comments  at  the  meetings  on  the 
scope  of  the  NEPA  review  by  contacting 
Mr.  Louis  L.  Wheeler,  by  telephone  at 
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1-800-36&-5642.  extension  1444.  or  by 
Internet  to  the  NRC  at 
QuadCitiesEIS@nrc.gov  no  later  than 
April  2.  2003.  Members  of  the  public 
may  also  register  to  speak  at  the  meeting 
within  15  minutes  of  the  start  of  each 
session.  Individual  oral  comments  may 
be  limited  by  the  time  available, 
depending  on  the  number  of  persons 
who  register.  Members  of  the  public 
who  have  not  registered  may  also  have 
an  opportunity  to  speak,  if  time  permits. 
Public  comments  will  be  considered  in 
the  scoping  process  for  the  supplement 
to  the  GEIS.  Mr.  Wheeler  will  need  to 
be  contacted  no  later  than  March  25. 
2003,  if  special  equipment  or 
accommodations  are  needed  to  attend  or 
present  information  at  the  public 
meeting,  so  that  the  NRC  staff  can 
determine  whether  the  request  can  be 
accommodated. 

Members  of  the  public  may  send 
written  comments  on  the  environmental 
scope  of  the  QCNPS  license  renewal 
review  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  Mailstop  T-6  D  59,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Comments  may  also  be  delivered 
to  Room  T-6  D  59,  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
during  Federal  workdays.  To  be 
considered  in  the  scoping  process, 
written  comments  should  be 
postmarked  by  May  12,  2003.  Electronic 
comments  may  be  sent  by  the  Internet 
to  the  NRC  at  QuadCitiesElS@nrc.gov. 
Electronic  submissions  should  be  sent 
no  later  than  May  12.  2003.  to  be 
considered  in  the  scoping  process. 
Comments  will  be  available 
electronically  and  accessible  through 
the  NRC's  PERR  link  at  http:// 
www.nrc.gov/reading-rm/adanis.html. 

Participation  in  the  scoping  process 
for  the  supplement  to  the  GEIS  does  not 
entitle  participants  to  become  parties  to 
the  proceeding  to  which  the  supplement 
to  the  GEIS  relates.  Notice  of 
opportunity  for  a  hearing  regarding  the 
renewal  application  was  the  subject  of 
the  aforementioned  Federal  Register 
notice  of  acceptance  for  docketing. 
Matters  related  to  participation  in  any 
hearing  are  outside  the  scope  of  matters 
to  be  discussed  at  this  public  meeting. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a  concise 
sununary  of  the  determination  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  summary  to  each 
participant  in  the  scoping  process.  The 


summary  will  also  be  available  for 
inspection  through  the  PERR  link.  The 
sta^  will  then  prepare  and  issue  for 
comment  the  draft  supplement  to  the 
GEIS.  which  will  be  the  subject  of 
separate  notices  and  separate  public 
meetings.  Copies  will  be  available  for 
public  inspection  at  the  above- 
mentioned  addresses,  and  one  copy  per 
request  will  be  provided  free  of  charge. 
After  receipt  and  consideration  of  the 
comments,  the  NRC  will  prepare  a  final 
supplement  to  the  GEIS.  which  will  also 
be  available  for  public  inspection. 
Information  about  the  proposed 
action,  the  supplement  to  the  GEIS.  and 
the  scoping  process  may  be  obtained 
from  Mr.  Wheeler  at  the  aforementioned 
telephone  number  or  e-mail  address. 

Dated  in  Rockville,  Maryland,  this  6th  day 
of  March.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts  Program.  Division  of 
Regulatory  Improvement  Programs.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  03-6157  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-237, 50-249] 

Exelon  Generation  Company,  LLC, 
Dresden  Nuclear  Power  Station,  Units 
2  and  3;  Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  and 
Conduct  Scoping  Process 

Exelon  Generation  Company,  LLC 
(Exelon)  has  submitted  an  application 
for  renewal  of  Facility  Operating 
License  DPR-19  apd  DPR-25  for  an 
additional  20  years  of  operation  at  the 
Dresden  Nuclear  Power  Station,  Units  2 
and  3  (DNPS).  DNPS  is  located  in  Goose 
Lake  Township,  Grundy  County. 
Illinois,  on  the  shoreline  of  the  Illinois 
River  at  the  confluence  of  the  Des 
Plaines  and  Kankakee  Rivers.  The 
application  for  renewal  was  submitted 
by  letter  dated  January  3.  2003,  pursuant 
to  10  CFR  part  54.  A  notice  of  receipt 
of  the  application,  which  included  the 
environmental  report  (ER).  was 
published  in  the  Federal  Register  on 
January  30.  2003  (68  FR  4800).  A  notice 
of  acceptance  for  docketing  of  the    • 
application  for  renewal  of  the  facility 
operating  license  was  published  in  the 
Federal  Register  on  March  4,  2003  (67 
FR  68  FR  10273).  The  purpose  of  this 
notice  is  to  inform  the  public  that  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  will  be  preparing  an 
environmental  impact  statement  (EIS)  in 


support  of  the  review  of  the  license 
renewal  application  and  to  provide  the 
public  an  opportunity  to  participate  in 
the  environmental  scoping  process,  as 
defined  in  10  CFR  51.29. 

In  accordance  with  10  CFR  54.23  and 
10  CFR  51.53(c),  Exelon  submitted  the 
ER  as  part  of  the  application.  The  ER 
was  prepared  pursuant  to  10  CFR  part 
51  and  is  available  for  public  inspection 
at  the  NRC  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  component 
of  NRC's  Agencywide  Documents 
Access  and  Management  Systetn, 
(ADAMS).  ADAMS  is  accessible  at 
h  tip  ://www.  nrc.gov/reading-rm/ 
adams.html,  which  provides  access 
through  the  NRC's  Public  Electronic 
Reading  Room  (PERR)  link.  Persons  who 
do  not  have  access  to  ADAMS,  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC's  PDR  Reference  staff  at 
1-800-397-4209,  or  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov.  The 
application  may  also  be  viewed  on  the 
Internet  at  http://www.nrc.gov/reactors/ 
operating/licensing/renewal/ 
applications/dresden-quad.html.  In 
addition,  the  Morris  Area  Public 
Library,  located  at  604  West  Liberty 
Street,  Morris,  Illinois;  and  the  Coal  City 
Public  Library  District,  located  at  85 
North  Garfield  Street,  Coal  City,  Illinois, 
have  agreed  to  make  the  ER  available  for 
public  inspection. 

This  notice  advises  the  public  that  the 
NRC  intends  to  gather  the  information 
necessary  to  prepare  a  plant-specific 
supplement  to  the  Commission's 
"Generic  Environmental  Impact 
Statement  (GEIS)  for  License  Renewal  of 
Nuclear  Plants,"  (NUREG-1437)  in 
support  of  the  review  of  the  application 
for  renewal  of  the  DNPS  operating 
licenses  for  an  additional  20  years. 
Possible  alternatives  to  the  proposed 
action  (license  renewal)  include  no 
action  and  reasonable  alternative  energy 
sources.  The  NRC  is  required  by  10  CFR 
51.95  to  prepare  a  supplement  to  the 
GEIS  in  connection  with  the  renewal  of 
an  operating  license.  This  notice  is 
being  published  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  NRC's  regulations  found 
in  10  CFR  part  51. 

The  NRC  will  first  conduct  a  scoping 
process  for  the  supplement  to  the  GEIS 
and,  as  soon  as  practicable  thereafter, 
will  prepare  a  draft  supplement  to  the 
GEIS  for  public  comment.  Participation 
in  the  scoping  process  by  members  of 
the  public  and  local.  State,  tribal,  and 
Federal  government  agencies  is 
encouraged.  The  scoping  process  for  the 
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supplement  to  the  GEIS  will  be  used  to 
accomplish  the  following: 

a.  Define  the  proposed  action  which 
is  to  be  the  subject  of  the  supplement  to 
the  GEIS. 

b.  Determine  the  scope  of  the 
supplement  to  the  GEIS  and  identify  the 
significant  issues  to  be  analyzed  in 
depth. 

c.  Identify  and  eliminate  from 
detailed  study  those  issues  that  are 
peripheral  or  that  are  not  significant. 

d.  Identify  any  environmental 
assessments  and  other  EISs  that  are 
being  or  will  be  prepared  that  are 
related  to,  but  are  not  part  of  the  scope 
of  the  supplement  to  the  GEIS  being 
considered. 

e.  Identify  other  environmental 
review  and  consultation  requirements 
related  to  the  proposed  action. 

f.  Indicate  the  relationship  between 
the  timing  of  the  preparation  of  the 
environmental  analyses  and  the 
Commission's  tentative  planning  and 
decision-making  schedule. 

g.  Identify  any  cooperating  agencies 
and,  as  appropriate,  allocate 
assignments  for  preparation  and 
schedules  for  completing  the 
supplement  to  the  GEIS  to  the  NRC  and 
any  cooperating  agencies. 

h.  Describe  how  the  supplement  to 
the  GEIS  will  be  prepared,  and  include 
any  contractor  assistance  to  be  used. 

"The  NRC  invites  the  following  entities 
to  participate  in  the  scoping  process: 

a.  The  applicant,  Exelon  Generation 
Company,  LLC. 

b.  Any  Federal  agency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved,  or  that  is  authorized  to 
develop  and  enforce  relevant 
environmentcil  standards. 

c.  Affected  State  and  local 
government  agencies,  including  those 
authorized  to  develop  and  enforce 
relevant  environmental  standards. 

d.  Any  eiffected  Indian  tribe. 

e.  Any  person  who  requests  or  has 
requested  an  opportunity  to4)articipate 
in  the  scoping  process. 

f.  Any  person  who  intends  to  petition 
for  leave  to  intervene. 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  for  an  EIS  may  include 
a  public  scoping  meeting  to  help 
identify  significant  issues  related  to  a 
proposed  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS.  The  NRC  has  decided  to  hold 
public  meetings  for  the  DNPS  license 
renewal  supplement  to  the  GEIS.  The 
scoping  meetings  will  be  held  at 
Jennifer's  Garden  Banquet  and 
Convention  Center  located  at  555  West 
Gore  Road,  Morris,  Illinois  on  Thursday, 
April  10,  2003.  There  will  be  two 


sessions  to  accommodate  interested 
parties.  The  first  session  will  convene  at 
1:30  p.m.  and  will  continue  until  4:30 
p.m.,  as  necessary.  The  second  session 
will  convene  at  7  p.m.  with  a  repeat  of 
the  overview  portions  of  the  meeting 
and  will  continue  until  10  p.m.,  as 
necessary.  Both  meetings  vdll  be 
transcribed  and  will  include  (1)  an 
overview  by  the  NRC  staff  of  the  NEPA 
environmental  review  process,  the 
proposed  scope  of  the  supplement  to  the 
GEIS,  and  the  proposed  review 
schedule;  and  (2)  the  opportunity  for 
interested  government  agencies, 
organizations,  and  individuals  to  submit 
comments  or  suggestions  on  the 
environmental  issues  or  the  proposed 
scope  of  the  supplement  to  the  GEIS. 
Additionally,  the  NRC  staff  will  host 
informal  discussions  one  hour  before 
the  start  of  each  session  at  Jennifer's 
Garden  Banquet  and  Convention  Center. 
No  formal  comments  on  the  proposed 
scope  of  the  supplement  to  the  GEIS 
will  be  accepted  during  the  informal 
discussions.  To  be  considered, 
comments  must  be  provided  either  at 
the  transcribed  public  meetings  or  in 
writing,  as  discussed  below.  Persons 
may  register  to  attend  or  present  oral 
conunents  at  the  meetings  on  the  scope 
of  the  NEPA  review  by  contacting  Mr. 
Louis  L.  Wheeler,  by  telephone  at  1- 
800-368-5642,  extension  1444,  or  by 
Internet  to  the  NRC  at 
DresdenElS@nrc.gov  no  later  than  April 
2,  2003.  Members  of  the  public  may  also 
register  to  speak  at  the  meeting  within 
15  minutes  of  the  start  of  each  session. 
Individual  oral  comments  may  be 
limited  by  the  time  available,  depending 
on  the  number  of  persons  who  register. 
Members  of  the  public  who  have  not 
registered  may  also  have  an  opportuaiity 
to  speak,  if  time  permits.  Public 
comments  will  be  considered  in  the 
scoping  process  for  the  supplement  to 
the  GEIS.  Mr.  Wheeler  will  need  to  be 
contacted  no  later  than  March  25,  2003. 
if  special  equipment  or  accommodations 
are  needed  to  attend  or  present 
information  at  the  public  meetings  so 
that  the  NRC.staff  can  determine 
whether  the  request  can  be 
accommodated. 

Members  of  the  public  may  send 
written  comments  on  the  environmental 
scope  of  the  DNPS  license  renewal 
review  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mailstop  T-6  D  59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Comments  may  also  be  delivered 


to  Room  6D59,  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
during  Federal  workdays.  To  be 
considered  in  the  scoping  process, 
written  comments  should  be 
postmarked  by  May  12,  2003.  Electronic 
comments  may  be  sent  by  the  Internet 
to  the  NRC  at  DresdenEIS@nrc.gov. 
Electronic  submissions  should  be  sent 
no  later  than  May  12,2003.  to  be         < 
considered  in  the  scoping  process. 
Comments  will  be  available 
electronically  and  accessible  through 
the  NRC's  PERR  link  at  http:// 
www.nrc.gov/reading-rm/adams.html. 

Participation  in  the  scoping  process 
for  the  supplement  to  the  GEIS  does  not 
entitle  participants  to  become  parties  to 
the  proceeding  to  which  the  supplement 
to  the  GEIS  relates.  Notice  of 
opportunity  for  a  hearing  regarding  the 
renewal  application  was  the  subject  of 
the  aforementioned  Federal  Register 
notice  of  acceptance  for  docketing. 
Matters  related  to  participation  in  any 
hearing  are  outside  the  scope  of  matters 
to  be  discussed  at  this  public  meeting. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a  concise 
sununary  of  the  determination  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  summary  to  each 
participant  in  the  scoping  process.  The 
summary  will  also  be  available  for 
inspection  through  the  PERR  link.  The 
staff  will  then  prepare  and  issue  for 
comment  the  draft  supplement  to  the 
GEIS.  which  will  be  the  subject  of 
separate  notices  and  separate  public 
meetings.  Copies  will  be  available  for 
public  inspection  at  the  above- 
mentioned  addresses,  and  one  copy  per 
request  vvdllbe  provided  fi«e  of  charge. 
After  receipt  and  consideration  of  the 
comments,  the  NRC  will  prepare  a  final 
supplement  to  the  GEIS.  which  will  also 
be  available  for  public  inspection.. 

Information  about  the  proposed 
action,  the  supplement  to  the  GEIS,  and 
the  scoping  process  may  be  obtained 
from  Mr.  Wheeler  at  the  aforementioned 
telephone  number  or  e-mail  address. 

Dated  in  Rockville.  Maryland,  this  6th  day 
of  March,  2003. 

For  the  Nuclear  Regulator^'  Commission. 
Pao-Tsin  Kuo, 

Program  Director.  License  Renewal  and 
Environmental  Impacts  Program.  Division  of 
Regulatory  Improvement  Prograpts.  Office  of 
Nuclear  Reactor  Regulation . 
(FR  Doc.  03-6158  Filed  3-13-03:  8:45  am] 
BILUNG  COOe  7S90-01-P 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 


0MB  Circular  No.  A-76,  Performance 
of  Commercial  Activities 

agency:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Issuance  of  Transmittal 

Memorandum  No.  25.  amending  OMB 

Circular  No.  A-76,  "Performance  of 

Commercial  Activities." 

summary:  This  Transmittal 
Memorandum  updates  the  annual 
federal  pay  raise  assumptions  and 
inflation  factors  used  for  computing  the 
government's  in-house  personnel  and 
non-pay  costs,  as  generally  provided  in 
the  President's  Budget  for  Fiscal  Year 
2004. 

DATES:  All  changes  in  the  Transmittal 
Memorandum  are  effective  immediately 
and  shall  apply  to  all  OMB  Circular  A- 
76  cost  comparisons  in  process  where 
the  government's  in-house  cost  estimate 
has  not  been  publicly  revealed  before 
this  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  C.  Childs,  Office  of  Federal 
Procurement  Policy.  NEOB.  Room  9013, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  Tel.  No.  (202)  395-6104. 

Availability:  Copies  of  the  OMB 
Circular  A-76,  its  Revised 
Supplemental  Handbook  and  currently 
applicable  Transmittal  Memoranda 
changes  may  be  obtained  at  the  online 
OMB  Homepage  address  (URL):  http:// 
www.  whitehouse.gov/omb/. 

Mitchell  E.  Daniels,  |r.. 

Director. 

Circular  No.  A-76  (Revised),  Transmittal 
Memorandum  No.  25 

To  the  Heads  of  Executive  Departments  and 

Agencies 
Subject:  Performance  of  Commercial 

Activities. 
This  Transmittal  Memorandum  updates 
the  annual  federal  pay  raise  assumptions  and 
inflation  factors  used  for  computing  the 
government's  in-house  personnel  and  non- 
pay  costs,  as  generally  provided  in  the 
President's  Budget  for  Fiscal  Year  2004. 

The  non-pay  inflation  factors  are  for 
purposes  of  A-76  cost  comparison 
determinations  only.  They  reflect  the  generic 
non-pay  inflation  assumptions  used  to 
develop  the  fiscal  year  2004  budget  baseline 
estimates  required  by  law.  The  law  requires 
that  a  specific  inflation  factor  (GDP  FY/FY 
chained  price  index)  be  used  for  this 
purpose.  These  inflation  factors  should  not 
be  viewed  as  estimates  of  expected  inflation 
rates  for  major  long-term  procurement  items 
or  as  an  estimate  of  inflation  for  any 
particular  agency's  non-pay  purchases  mix. 


FEDEfiAL  Pay  Raise  Assumptions 

[In  percent] 


Effective  date 

Civilian 

Military 

January  2002  .... 

4.6 

'6.9 

January  2003  .... 

4.1 

4.7 

January  2004  .... 

2.0 

4.1 

January  2005  .... 

3.4 

3.4 

January  2006  .'... 

3.4 

3.4 

January  2007  .... 

3.4 

3.4 

January  2008  ^  .. 

3.4 

3.4 

'  Average  of  various  longevity-  and  rank- 
specific  increases. 

2  Any  subsequent  years  Included  in  the  pe- 
riod of  performance  and  cost  comparison  shall 
continue  to  use  the  3.4%  figures,  until  other- 
wise revised  by  OMB. 

Non-Pay  Categories  (Supplies  and 
Equipment,  etc.) 


FY  2002 
FY  2003 
FY  2004 
FY  2005 
FY  2006 
FY  2007 
FY  2008 


Percent 


1.3 
1.3 
1.5 
1.5 
1.6 
1.7 
M.8 


'Any  subsequent  years  included  in  the  pe- 
riod of  performance  and  cost  comparison  shall 
continue  to  use  the  1.8%  figure,  until  other- 
wise revised  by  OMB. 

The  pay  rate  (including  geographic  pay 
differentials)  that  are  in  effect  for  2003  shall 
be  included  for  the  development  of  in-house 
personnel  costs.  The  pay  raise  factors 
provided  for  2004  and  beyond  shall  be 
applied  to  all  employees,  with  no  assumption 
being  made  as  to  how  they  will  be  distributed 
between  possible  locality  and  ECI-based 
increases. 

Agencies  are  reminded  that  OMB  Circular 
No.  A-76.  Transmittal  Memoranda  1  through 
Transmittal  Memorandum  14  are  canceled. 
Transmittal  Memorandum  No.  15  provides 
the  Revised  Supplemental  Handbook,  and  is 
dated  March  27, 1996  (Federal  Register, 
April  1,  1996.  pages  14338-14346). 
Transmittal  Memoranda  No.  16,  17.  18  and 
19  (to  the  extent  they  provided  Circular  A- 
76  federal  pay  raise  and  inflation  factors)  are 
canceled.  Transmittal  Memorandum  No.  20 
provided  changes  to  the  Revised 
Supplemental  Handbook  to  implement  the 
Federal  Activities  Inventory  Reform  Act  of 
1998  (Pub.  L.  105.270).  Tra'nsnTittal 
Memorandum  No.  21.  provided  A-76  federal 
pay  raise  and  inflation  factor  assumptions 
and  is  canceled.  Transmittal  Memorandum 
No.  22  made  technical  changes  to  the  Revised 
Supplemental  Handbook  regarding  the 
implementation  of  the  FAIR  Act,  A-76 
administrative  appeals  and,  the  participation 
of  directly  affected  employees  on  A-76 
Source  Selection  Boards  and  their  evaluation 
teams.  Transmittal  Memorandum  No.  23  and 
Transmittal  Memorandum  No.  24.  which 
provided. last  year's  Circular  A-76  federal 
pay  raise  and  inflation  factor  assumptions  are 
canceled. 

Mitchell  E.  Daniels.  Jr.. 


Director. 

[FR  Doc.  03-6127  Filed  3-13-03;  8:45  am) 

BUJJNG  COOe  311(M>1-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  {http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rale  premium 
under  part  4006  applies  to  premiimi 
payment  years  beginning  in  March 
2003.  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  April  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  EX] 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a){3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasxiry  securities  for  the  month- 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  (Although 
the  Treasiuy  Department  has  ceased 
issuing  30-year  securities,  the  Internal 


Federal  Register /Vol.  68,  No.  50 /Friday,  March  14,  2003 /Notices 


12389 


Revenue  Service  announces  a  surrogate 
yield  figiu^  each  month — based  on  the 
30-year  Treasury  bond  matming  in 
February  2031— which  the  PBGC  uses  to 
determine  the  required  interest  rate;) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  March  2003  is  4.81  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between  April 
2002  and  March  2003. 


For  premium  payment  years 
beginning  in: 


April  2002  

May  2002 

June  2002 

July  2002  

August  2002  

September  2002 
October  2002  .... 
November  2002 
December  2002 
January  2003  .... 
Febaiary  2003  .. 
March  2003 


Ttre  re- 
quired inter- 
est rate  is: 


5.71 
5.68 
5.65 
5.52 
5.39 
5.08 
4.76 
4.93 
4.96 
4.92 
4.94 
4.81 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  April 
2003  imder  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  10th  day 
of  March,  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  03-6141  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  770e-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  a  new  routine  use  of 

records  for  PBGC-6,  Plan  Participant 

and  Beneficiary  Data— PBGC. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  is  proposing  to  add  a 
routine  use  of  records  for  a  system  of 
records  maintained  pursuant  to  the 
Privacy  Act  of  1974,  as  amended, 
entitled  PBGC-6,  Plan  Participant  and 
Beneficiary  Data— PBGC.  The  new 
routine  use  permits  PBGC  to  disclose  to 
a  state  workforce  agency  the  names  of 
and  certain  identifying  information 
about  PBGC  pension  recipients  residing 
in  the  state  who  may  be  eligible  for 
health  insurance  coverage  assistance 
from  the  state  workforce  agency  under 
the  Trade  Act  of  2002.  Participating 
state  workforce  agencies  are  authorized 
to  provide  health  insurance  coverage 
assistance  to  eligible  PBGC  pension 
recipients  until  a  Federal  income  tv( 
credit  advance  payment  program 
becomes  effective  in  August  2003. 

DATES:  Comments  on  the  new  routine 
use  must  be  received  by  April  14,  2003. 
The  new  routine  use  will  become 
effective  April  15,  2003,  without  further 
notice,  unless  comments  result  in  a 
contrary  determination  and  a  notice  is 
published  to  that  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  or  delivered  to  Suite  340  at 
the  above  address.  Comments  also  may 
be  sent  hy  Internet  e-mail  to 
regcomments@pbgc.gov.  Copies  of 
comments  may  be  obtained  by  writing 
to  the  PBGC's  Communications  and 
Public  Affairs  Department  at  Suite  240 
at  the  above  address  or  by  visiting  that 
office  or  calling  202-326-4040  during 
normal  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 
Bruce  Campbell,  Attorney,  Office  of  the 
General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4016,  202- 
326-4020  (extension  3672).  (TTY/TDD 
users  may  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  The  Trade 
Act  of  2002  amended  the  Internal 
Revenue  Code  to  create  an  income  tax 
credit  for  health  insurance  costs  of 
eligible  individuals.  Public  Law  107- 
210,  sec.  201,  116  Stat.  933,  954  (Aug. 
6,  2002)  (to  be  codified  at  26  U.S.C.  35). 
The  legislation  requires  the  Department 
of  Treasury  to  establish  a  program  for 
making  advance  payments  to  eligible 
individuals  of  the  income  tax  credit. 
Public  Law  107-210,  sec.  202,  116  Stat, 
at  960  (to  be  codified  at  26  U.S.C.  7527). 
The  tax  credit  is  to  be  made  available  on 
an  advance  pa)rment  basis  by  August  1, 
2003. 


The  income  tax  credit  and  advance 
payment  program  are  open  to,  among 
others,  any  individual  who  is  an 
"eligible  PBGC  pension  recipient."  26 
U.S.C.  35(c)  and  26  U.S.C.  7527(d)(2). 
An  eligible  PBGC  pension  recipient  is 
defined  to  mean,  with  respect  to  any 
month,  an  individual  "who  has  attained 
age  55  as  the  first  day  of  such  month, 
and  *   *   *  is  receiving  a  benefit  for  such 
month  any  portion  of  which  is  paid  by 
the  (PBGC)."  26  U.S.C.  35(c)(4). 

The  income  tax  credit  and  advance 
payment  program  are  also  open  to  any 
individual  who  is  an  "eligible  TAA 
recipient"  26  U.S.C.  35(c)  and  26  U.S.C. 
7527(d)(2).  The  term  eligible  TAA 
recipient  is  defined  to  include,  for  any 
month,  an  individual  who  is  receiving 
"a  trade  readjustment  allowance  under 
*  *  *  the  Trade  Act  of  1974."  The 
Department  of  Labor,  with  the  states,  is 
responsible  for  implementing  the  trade 
readjustment  assistance  program  for 
eligible  workers.  19  U.S.C.  2271-2296. 

The  Trade  Act  of  2002  also  amended 
the  Workforce  Investment  Act  of  1 988  to 
permit  states  to  use  National  Emergency 
Grant  funds  from  the  Department  of 
Labor  to  pay  the  cost  of  qualified  health 
insurance  coverage  for  eligible 
individuals  during  the  initial  start  up 
period  from  September!,  2002,  (the  first 
full  month  beginning  after  the  date  of 
enactment)  until  such  time  as  the 
advance  payment  program  is 
implemented.  Public  Law  107-210,  sec. 
203,  116  Stat.  933,  963  (to  be  codified 
at  29  U.S.C.  2918(a)  and  (f)).  The  new 
routine  use  permits  the  PBGC  to 
disclose  the  names,  addresses,  social 
security  numbers,  and  dates  of  birth  of 
eligible  PBGC  pension  recipients 
residing  in  a  state  to  the  state's 
workforce  agency  if  the  agency  received 
a  grant  to  provide  health  insurance 
coverage  assistance  and  support  services 
for  state  residents  under  section  203  of 
the  Trade  Act  of  2002. 

For  the  convenience  of  the  public, 
PBGC-6,  as  amended,  is  published  in 
full  below  with  new  routine  use  15 
italicized. 

Issued  in  Washington,  DC,  this  11th  day  of 
March,  2003. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

PBGC-6 
SYSTEM  NAME: 

Plan  Participant  and  Beneficiary 
Data— PBGC. 

SECURrnr  classification: 
Not  applicable. 
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SYSTEM  LOCATKNI: 

Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW., 
Washington,  DC  20005-4026  and/or 
field  benefit  administrator,  plan 
administrator,  and  paying  agent 
worksites. 

CATEGOmES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Participants  and  beneficiaries  in 
terminating  and  terminated  pension 
plans  covered  by  Title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  ("ERISA"). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses,  telephone 
numbers,  sex,  social  security  numbers 
and  other  Social  Security 
Administration  information,  dates  of 
birth,  dates  of  hire,  salary,  marital 
status,  domestic  relations  orders,  time  of 
plan  participation,  eligibility  status,  pay 
status,  benefit  data,  health-related 
information,  insurance  information 
where  plan  benefits  are  provided  by 
private  insurers,  initial  and  final  PBGC 
determinations  (29  CFR  4003.21  and 
4003.59).  The  records  listed  herein  are 
included  only  as  pertinent  or  applicable 
to  the  individual  plan  participant  or 
beneficiary.  , 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

29  U.S.C.  1055.  1056(d)(3).  1302. 
1321. 1322. 1322a,  l341,  1342  and  1350. 

PURPOSE(S): 

This  system  of  records  is  maintained 
for  use  in  determining  whether 
participants  and  beneficiaries  are 
eligible  for  benefits  under  plans  covered 
by  Title  IV  of  ERISA,  the  amoimts  of 
benefits  to  be  paid,  making  benefit 
payments,  and  collecting  benefit 
overpayments.  Names,  addresses,  and 
telephone  nvunbers  are  used  to  survey 
customers  to  measure  their  satisfaction 
with  the  PBGC's  benefit  payment 
services  and  to  track  (for  follow  up) 
those  who  do  not  respond  to  surveys. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  from  this  system  of 
records  may  be  disclosed  to  third 
parties,  such  as  banks,  insurance 
companies,  or  trustees,  to  make  benefit 
payments  to  plan  participants  and 
beneficiaries. 

2.  A  record  from  this  system  of 
records  may  be  disclosed,  in  furtherance 
of  proceedings  under  Title  FV  of  ERISA, 
to  a  contributing  sponsor  (or  other 
employer  who  maintained  the  plan), 
including  any  predecessor  or  successor, 
and  any  member  of  the  same  controlled 
group. 


3.  A  record  from  this  system  of 
records  may  be  disclosed,  upon  request 
for  a  purpose  authorized  under  Title  IV 
of  ERISA,  to  an  official  of  a  labor 
organization  recognized  as  the  coUectiye 
bargaining  representative  of  the 
individu^  about  whom  a  request  is 
made. 

4.  Names,  addresses,  and  telephone 
numbers  of  participants  and 
beneficiaries  and  information  pertaining 
to  debts  owed  by  such  participants  and 
beneficiaries  to  the  PBGC  may  be 
disclosed  to  a  debt  collection  agency  or 
firm  to  collect  a  claim.  Disclosure  shall 
be  made  only  under  a  contract  that 
binds  any  such  contractor  or  employee 
ef  such  contractor  to  the  criminal 
penalties  of  the  Privacy  Act.  The 
information  so  disclosed  shall  be  used 
exclusively  pursuant  to  the  terms  and 
conditions  of  such  contract  and  shall  be 
used  solely  for  the  purposes  prescribed 
therein.  The  contract  shall  provide  that 
the  information  so  disclosed  shall  be 
returned  at  the  conclusion  of  the  debt 
collection  effort. 

5.  The  name  and  social  security 
number  of  a  participant  employed  or 
formerly  employed  as  a  pilot  by  a 
commercial  airline  may  be  disclosed  to 
the  Federal  Aviation  Administration 
("FAA")  to  obtain  information  relevant 
to  the  participant's  eligibility  or 
continued  eligibility  for  disability 
benefits. 

6.  Names  and  social  security  numbers 
of  plan  participants  and  beneficiaries 
may  be  disclosed  to  the  Internal 
Revenue  Service  ("IRS")  to  obtain 
current  addresses  from  tax  return 
information  and  to  the  Social  Security 
Administration  ("SSA")  to  obtain 
current  addresses.  Such  information 
will  be  disclosed  only  if  the  PBGC  has 
no  address  for  an  individual  or  if  mail 
sent  to  the  individual  at  the  last  known 
address  is  returned  as  undeliverable. 

7.  Names  and  last  known  addresses 
may  be  disclosed  to  an  official  of  a  labor 
organization  recognized  as  the  collective 
bargaining  representative  of  participants 
for  posting  in  union  halls  or  for  other 
means  of  publication  to  obtain  ciurent . 
addresses  of  participants  and 
beneficiaries.  Such  information  will  be 
disclosed  only  if  the  PBGC  has  no 
address  for  an  individual  or  if  mail  sent 
to  the  individual  at  the  last  known 
address  is  returned  as  undeliverable. 

8.  Names,  social  security  numbess, 
last  known  addresses,  and  dates  of  birth 
and  death  may  be  disclosed  to  private 
firms  and  agencies  that  provide  locator 
services,  including  credit  reporting 
agencies  and  debt  collection  firms  or 
agencies,  to  locate  participants  and 
beneficiaries.  Such  information  will  be 
disclosed  only  if  the  PBGC  has  no 


address  for  an  individual  or  if  mail  sent 
to  the  individual  at  the  last  known 
address  is  returned  as  undeliverable. 
Disclosure  shall  be  made  only  under  a 
contract  that  binds  the  firm  or  agency 
providing  the  service  and  its  employees 
to  the  criminal  penalties  of  the  Privacy 
Act.  The  information  so  disclosed  shall 
he  used  exclusively  pursuant  to  the 
terms  and  conditions  of  such  contract 
and  shall  be  used  solely  for  the 
purposes  prescribed  therein.  The 
contract  shall  provide  that  the 
information  so  disclosed  shall  be 
returned  at  the  conclusion  of  the 
locating  effort. 

9.  Names  and  last  known  addresses 
may  be  disclosed  to  licensees  of  the 
United  States  Postal  Service  ("USPS") 
to  obtain  current  addresses  under  the 
USPS's  National  Change  of  Address 
Program.  Such  information  will  be 
disclosed  only  if  the  PBGC  has  no 
address  for  an  individual  or  if  mail  sent 
to  the  individual  at  the  last  known 
address  is  returned  as  undeliverable. 
Disclosure  shall  be  made  only  under  a 
contract  that  binds  the  licensee  of  the 
Postal  Service  and  its  employees  to  the 
criminal  penalties  of  the  Privacy  Act. 
The  information  so  disclosed  shall  be 
used  exclusively  pursuant  to  the  terms 
and  conditions  of  such  contract  and 
shall  be  used  solely  for  the  purposes 
prescribed  therein.  The  contract  shall 
provide  that  the  information  so 
disclosed  shall  be  returned  at  the 
conclusion  of  the  locating  effort. 
■  10.  Names  and  last  known  addresses 
may  be  disclosed  to  other  participants 
in.  and  beneficiaries  under,  a  pension 
plan  to  obtain  the  current  addresses  of 
individuals.  Such  information  will  be 
disclosed  only  if  the  PBGC  has  no 
address  for  an  individual  or  if  mail  sent 
to  the  individual  at  the  last  known 
address  is  returned  as  undeliverable. 

1 1 .  Names  and  last  known  addresses 
of  participants  and  beneficiaries,  and 
the  names  and  addresses  of  participants* 
former  employers,  may  be  disclosed  to 
the  public  to  obtain  current  addresses  of 
the  individuals.  Such  information  will 
be  disclosed  to  the  public  only  if  the 
PBGC  is  unable  to  make  benefit 
payments  to  the  participants  and 
beneficiaries  because  the  address  it  has 
does  not  appear  to  be  current  or  correct. 

12.  The  name  of  a  participant's 
pension  plan,  the  actual  or  estimated 
amount  of  a  participant's  benefit  imder 
Title  IV  of  ERISA,  the  form(s)  in  which 
the  benefit  is  payable,  and  whether  the 
participant  is  currently  receiving  benefit 
payments  under  the  plan  or  (if  not)  the 
earliest  date(s)  such  payments  could 
commence  may  be  disclosed  to  the 
participant's  spouse,  former  spouse, 

-child,  or  other  dependent  solely  to 
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obtain  a  qualified  domestic  relations 
order  imder  29  U.S.C.  1056(d)  and  26 
U.S.C.  414(p).  The  PBGC  will  disclose 
the  information  only  upon  the  receipt  of 
a  notarized,  written  request  by  a 
prospective  alternate  payee  that 
describes  the  requester's  relationship  to 
the  participant  and  states  that  the 
information  will  be  used  solely  to  obtain 
a  qualified  domestic  relations  order 
under  state  domestic  relations  law.  The 
PBGC  will  notify  the  participant  of  any 
information  disclosed  to  a  prospective 
alternate  payee  under  this  routine  use. 
Any  person  who  knowingly  and 
willfully  requests  or  obtains  any  record 
concerning  an  individual  under  false 
pretenses  is  subject  to  a  criminal 
penalty  under  5  U.S.C.  552a(i)(3). 

13.  Information  btim  a  participant's 
initial  determination  under  29  CFR 
4003.1(b)  (excluding  the  participant's 
address,  telephone  number,  social 
security  number,  and  any  sensitive 
medical  information)  may  be  disclosed 
to  a  participant's  spouse,  former  spouse, 
child,  or  other  dependent  who  is  an 
alternate  payee  under  a  qualified 
domestic  relations  order  issued 
pursuant  to  29  U.S.C.  1056(d)  and  26 
U.S.C,  414(p)  to  explain  how  the  PBGC 
determined  the  benefit  due  the  alternate 
payee  so  that  the  alternate  payee  can 
pursue  an  administrative  appeal  of  the 
benefit  determination  under  29  CFR 
4003.51.  The  PBGC  will  notify  the 
participant  of  the  information  disclosed 
to  an  alternate  payee  under  this  routine 
use. 

14.  The  names,  addresses,  social 
security  numbers,  and  dates  of  birth  of 
eligible  PBGC  pension  recipients  may  be 
disclosed  to  the  Department  of  Treasury 
and  the  Department  of  Labor  to 
implement  the  incoitie  tax  credit  for 
health  insurance  costs  under  26  U.S.C. 
35  and  the  program  for  advance 
payment  of  the  tax  credit  under  26 
U.S.C.  7527. 

15.  The  names,  addresses,  social 
security  numbers,  and  dates  of  birth  of 
eligible  PBGC  pension  recipients 
residing  in  a  particular  state  may  be 
disclosed  to  the  state's  workforce  agency 
if  the  agency  received  a  National 
Emergency  Grant  from  the  Department 
of  Labor  under  the  Workforce 
Investment  Act  of  1988  to  provide 
health  insurance  coverage  assistance 
and  support  services  for  state  residents 
under  29  U.S.C.  2918(a)  and  (f). 

General  Routine  Uses  Gl  and  G4 
through  G7  (see  Prefatory  Statement  of 
General  Routine  Uses)  apply  to  this 
system  of  records. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

.  Information  may  be  disclosed  to  a 
consumer  reporting  agency  in      i 
accordance  with  31  U.S.C.  3711(f)  (5 
U.S.C.  552a(b)(12)). 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  and 
electronic  form. 

retrievabmjty: 

Records  are  indexed  by  plan  and 
participant  and/or  beneficiary  name. 
Customer  satisfaction  survey  responses 
are  aggregated  for  statistical  purposes 
after  they  have  been  received  by  the 
PBGC  and  are  not  retrievable  by  a 
participant  or  beneficiary's  name  or 
other  assigned  identifier. 

SAFEGUARDS: 

Paper  records  are  kept  in  file  folders 
in  areas  of  restricted  access  that  are 
locked  after  office  hoiu^.  Electronic 
records  are  stored  on  computer 
networks  and  protected  by  assigning 
user  identification  numbers  to 
individuals  needing  access  to  the 
records  and  by  passwords  set  by 
authorized  users  that  must  be  changed 
periodically. 

retention  and  disposal: 

Records  for  plan  participants  are 
transferred  to  the  Washington  National 
Federal  Records  Center  6  months  after 
either  the  final  payment  to  a  participant 
and/or  beneficiary  or  the  PBGC's  final 
determination  that  a  participant  or 
beneficiary  is  not  entitled  to  any 
benefits  and  are  destroyed  7  years  after 
such  pajonent  or  determination. 

system  manager(s)  and  address: 

Director,  Insurance  Operations 
Department,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW., 
Washington,  DC  20005-4026. 

notification  procedure: 

Procedures  are  detailed  in  the  PBGC's 
regulations:  29  CFR  part  4902. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORDS  PROCEDURE: 

Same  as  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Plan  administrators,  participants  and 
beneficiaries,  the  FAA,  the  SSA,  labor 
organization  officials,  firms  or  agencies 
providing  locator  services,  and  USPS 
licensees. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  03-6271  Filed  3-13-03:  8:45  ami 

BILLING  CODE  7706-01 -P 


SECURniES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From: 

Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information 
Services,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

Extension 

Form  24F-2,  SEC  File  No.  270-399. 
OMB  Control  No.  3235-0456 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  for  pubUc 
comment  the  following  summary  of 
previously  approved  information 
collection  requirements.  The 
Commission  plans  to  submit  this 
existing  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
extension  and  approval. 

Under  17  CFR  270.24f-2,  any  open- 
end  management  companies  ("mutual 
funds"),  unit  investment  trusts  ("UTTs") 
or  face-amount  certificate  companies 
(collectively,  "funds")  that  are  deemed 
to  have  registered  an  indefinite  amoimt 
of  securities  must,  not  later  than  90  days 
after  the  end  of  any  fiscal  year  in  which 
it  has  publicly  offered  such  securities, 
file  Form  24F-2  with  the  Commission. 
Form  24F-2  is  the  annual  notice  of 
securities  sold  by  funds  that 
accompanies  the  payment  of  registration 
fees  with  respect  to  the  securities  sold 
during  the  fiscal  year. 

The  Commission  estimates  that  7.428 
funds  file  Form  24F-2  on  the  required 
annual  basis.  The  average  annual 
burden  per  respondent  for  Form  24F-2 
is  estimated  to  be  two  hours.  The  total 
aimual  burden  for  all  respondents  to 
Form  24F-2  is  estimated  to  be  14.856 
hours. 

The  estimate  of  average  burden  hoars 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  tha 
costs  of  Commission  rules. 

Compliance  with  the  collection  of 
information  required  by  Form  24F-2  is 
mandatory.  The  Form  24F-2  filing  that 
must  be  made  to  the  Commission  is 
available  to  the  public.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
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of  information  unless  it  displays  a 
currently  valid  control  number. 

The  Commission  requests  written 
comments  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549. 

Dated:  March  7.  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  03-6190  Filed  3-13-03;  8:45  am) 

BILUNG  CODE  MIO-OI-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From: 

Securities  and  Exchange  Conmiission. 
Office  of  Filings  and  Information 
Services,  Washington,  DC  20549. 

Extension 

Rule  6e-2,  SEC  File  No.  270-177. 
OMB  Control  No.  3235-0177. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  commission 
plans  to  submit  this  existing  collection 
to  the  Office  of  Management  and  Budget 
for  extension  and  approval. 

Rule  6e-2  (17  CFR  270.6e-2l  under 
the  Investment  Company  Act  of  1940 
("Act"),  is  an  exemptive  rule  that 
permits  separate  accounts,  formed  by 
life  insurance  companies,  to  fund 
certain  variable  life  insurance  products. 
The  rule  exempts  such  separate 
accounts  from  the  registration 
requirements  under  the  Act,  among 
others,  on  condition  that  they  comply 


with  all  but  certain  designated 
provisions  of  the  Act  and  meet  the  other 
requirements  of  the  rule.  The  rule  sets 
forth  several  information  collection 
requirements. 

Rule  6e-2  provides  a  separate  account 
with  an  exemption  from  the  registration 
provisions  of  section  8(a)  of  the  Act  if 
the  account  files  with  the  Commission 
Form  N-6EI-1.  a  notification  of  claim  of 
exemption. 

The  rule  also  exempts  a  separate 
account  from  a  number  of  other  sections 
of  the  Act,  provided  that  the  separate 
account  makes  certain  disclosure  in  its 
registration  statements,  reports  to 
contractholders,  proxy  solicitations,  and 
submissions  to  state  regulatory 
authorities,  as  prescribed  by  the  rule. 

Paragraph  (b)(9)  of  rule  6e-2  provides 
an  exemption  from  the  requirements  of 
section  17(f)  of  the  Act  and  imposes  a 
reporting  burden  and  certain  other 
conditions.  Section  17(f)  requires  that 
every  registered  management  company 
meet  various  custody  requirements  for 
its  securities  and  similar  investments. 
Paragraph  (b)(9)  applies  only  to 
management  accounts  that  offer  life 
insurance  contracts  subject  to  rule  6e- 
2. 

Since  2000,  there  have  been  no  filings 
under  paragraph  (b)(9)  of  rule  6e-2  by 
management  accounts.  Further,  all 
variable  life  separate  accounts  that  have 
filed  post-effective  amendments  to  their 
registration  statements  during  this 
period  have  been  structured  as  unit 
investment  trusts  and  thus  have  not 
been  subject  to  the  requirements  of 
paragraph  (b)(9)  of  the  rule.  Therefore, 
since  2000,  there  has  been  no  cost  or 
burden  to  the  industry  regarding  the 
information  collection  requirements  of 
paragraph  (b)(9)  of  rule  6e-2.  In 
addition,  there  have  been  no  filings  of 
Form  N-6EI-1  by  separate  accoimts 
since  2000.  Therefore  there  has  been  no 
cost  or  burden  to  the  industry  since  that 
time. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 


writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW. ,  Washington,  DC  20549. 

Dated:  March  7.  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-6191  Filed  3-13-03:  8:45  am] 

BILLINO  CODC  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CrrATK)N  OF  PREVIOUS 
ANNOUNCEMENT:  (68  FR  11418,  March 
10,  2003). 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Wednesday,  March  12.  2003,  at 
2:30  p.m.      • 

CHANGE  IN  THE  MEETING:  Additional  item. 

The  following  item  has  been  added  to 
the  closed  meeting  scheduled  for 
Wednesday,  March  12,  2003:  Litigation 
matter. 

Commissioner  Atkins,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  March  10.  2003. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-6326  Filed  3-12-03;  2:41  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaase  No.  34-47469;  File  No.  SR-Amex- 
2002-104] 

Setf-Reguhrtory  Organixations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC 
Relating  to  Amex  Rules  26, 29, 171, 
and  950  To  Revise  Specialist  Capital 
Requirements  and  the  Method  for 
Computing  Specialist  Capital 
Requirements  and  To  Create  an  Early 
Warning  Level  With  Respect  to 
Specialist  Capital 

March  7.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  rule  19b-4  thereunder.2 
notice  is  hereby  given  that  on  December 
10,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  emd  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II.  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
rules  26.  29.  171,  and  950  to  (1)  revise 
specialist  capital  requirements  and  the 
method  for  computing  specialist  capital 
requirements,  and  (2)  to  create  an  early 
warning  level  with  respect  to  specialist 
capital.  The  text  of  the  proposed  rule 
change  is  below.  Text  in  brackets 
indicates  material  to  be  deleted,  and  text 
in  italics  indicates  material  to  be  added. 


Performance  Committee 

Rule  26.  (a)  No  change. 

(b)  The  Perf^ormance  Committee  shall 
review,  and  approve,  disapprove  or 
conditionally  approve,  mergers  and 
acquisitions  of  specialist  units,  transfers 
of  one  or  more  specialist  registrations, 
specialist  joint  accounts,  and  changes  in 
control  or  composition  of  specialist 
units.  The  Performance  Committee  shall 
approve  a  proposed  transaction 
involving  a  specialist  unit  unless  it 
determines  that  a  countervailing 
institutional  interest  indicates  that  the 
transaction  should  be  disapproved  or 
conditionally  approved.  In  determining 
whether  there  is  a  countervailing 
institutional  interest,  the  Performance 


« 15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


Committee  shall  consider  the 
maintenance  or  enhancement  of  the 
quality  of  the  Exchange's  market,  taking 
into  accoimt  the  criteria  that  the 
Allocations  Committee  may  consider  in 
making  an  initial  allocation 
determination  (Rule  27(b))  and  other 
considerations  as  may  be  relevant  in  the 
particular  circumstances. 

The  Performance  Committee  shall 
evaluate  specialists,  individually  and/or 
collectively  as  imits,  to  determine 
whether  they  have  fulfilled  performance 
standards  relating  to,  among  other 
things:  (1)  Quality  of  markets,  (2) 
competition  with  other  markets,  (3) 
observance  of  ethical  standards,  and  (4) 
administrative  factors.  The  Performance 
Committee  may  consider  any  relevant 
information,  including  but  not  limited 
to  the  results  of  the  Specialist  Floor 
Broker  Questionnaire,  trading  data,  a 
member's  regulatory  history,  order  flow 
statistics,  and  such  other  factors  and 
data  as  may  be  pertinent  in  the 
circiunstances.  The  Performance 
Committee  also  may  review  specialists, 
individually  and/or  collectively  as  units, 
with  respect  to  capital  requirements  and 
the  "early  warning  level"  set  forth  in 
Commentary  .06  to  rule  1 71 .  The 
Performance  Committee  may  take  one  or 
more  of  the  following  actions  if  it  finds 
that  a  specialist  or  imit  has  failed  to 
properly  perform  as  a  specialist:  (1) 
Send  admonitory  letters,  (2)  refer 
matters  to  the  Minor  Floor  Violation 
Disciplinary  Committee  for  possible 
action  pursuant  to  Exchange  rule  590, 
(3)  refer  matters  to  the  Exchange's 
Enforcement  Department  for 
investigation  and  possible  disciplinary 
proceedings,  (4)  counsel  specialists  on 
how  to  improve  their  performance,  (5) 
require  specialists  to  adopt  a 
performance  improvement  plan.  (6) 
reorganize  specialist  units,  (7)  require 
the  reallocation  of  securities,  (8) 
suspend  a  specialist's  or  unit's 
registration  as  a  specialist  for  a  specific 
period  of  time,  or  (9)  prohibit  a 
specialist  or  imit  from  receiving 
allocations  in  a  particular  situation  or 
for  a  specified  period  of  time.  In 
appropriate  circumstances,  the 
Performance  Committee  may  confine  a 
prohibition  on  new  allocations  to  one  of 
the  three  classes  of  securities  traded  on 
the  Exchange  (i.e.,  equities.  Exchange 
Traded  Funds  or  options),  or  otherwise 
target  a  remedial  action  to  a  particular 
class  of  security  traded  by  a  specialist  or 
unit.  - 

(c)  and  (d)  No  change. 

(e)  The  Performance  Committee  may 
meet  with  one  or  more  specialists, 
specialist  units,  registered  traders  or 
brokers  that  may  have  failed  to  meet 
minimum  performance  standards, 


capital  requirements,  or  the  "early 
warning  level"  set  forth  in  Commentary 
.06  to  rule  171.  In  such  an  event,  the 
member  or  members  shall  be  notified  in 
Mo-iting  of  the  groimds  to  be  considered 
by  the  Performance  Committee  and 
afforded  an  opportimity  to  make  a 
presentation  of  relevant  information  in 
rebuttal.  Such  member  or  members  shall 
be  given  access  to  all  written  material  to 
be  reviewed  by  the  Performance 
Committee,  and  all  persons  appearing 
before  the  Performance  Committee  may 
be  represented  by  counsel.  However, 
formal  rules  of  evidence  shall  not  apply 
in  Performance  Committee  meetings.  A 
failure  to  meet  minimum  performance 
standards,  capital  requirements,  or  early 
warning  level  may  form  the  basis  for 
Performance  Committee  remedial  action 
against  one  or  more  specialists, 
specialist  units,  registered  traders  or 
brokers.  Any  member  or  member 
organization  affected  by  a  decision  of 
the  Performance  Committee  shall  be 
informed  in  writing  of  the  decision, 
which  decision  shall  include  the 
findings,  conclusions,  any  remedial 
action  to  be  taken  (hereinafter  "written 
notification"),  (f)  through  end.  No 
Change. 
*      .  *        •        *        * 

Market  Quality  Committee 

Rule  29.  (a)  No  change. 

(b)  The  Market  Quality  Conunittee 
shall  evaluate  the  performance  of 
specialists  registered  in  securities 
admitted  to  dealings  on  an  unlisted 
basis  ("UTP  Specialists")  with  respect 
to,  among  other  things:  (1)  Quality  of 
markets,  (2)  competition  with  other 
market  centers,  (3)  administrative 
matters,  and  (4)  willingness  to  promote 
the  Exchange  as  a  marketplace.  The 
Market  Quality  Committee  may  consider 
any  relevant  information,  including  but 
not  limited  to  trading  data,  order  flow 
statistics,  market  quality  statistics,  and 
such  other  factors  and  data  pertaining  to 
both  the  Amex  and  other  market  centers 
as  may  be  relevant  in  the  circumstances. 
The  Market  Quality  Committee  also  may 
review  specialists,  individually  and/or 
collectively  as  units,  with  respect  to 
capital  requirements  and  the  "early 
warning  level"  set  forth  in  Commentary 
.06  to  rule  171.  The  Market  Quality 
Committee  may  take  one  or  more  of  the 
following  actions  if  it  finds  that  the 
performance  of  the  UTP  Specialist  is 
inadequate  relative  to  one  or  more  of  the 
abpve  factors:  (1)  Send  advisory  letters. 
(2)  coimsel  UTP  Specialists  on  how  to 
improve  their  market  quality.  (3)  requil« 
UlT  Specialists  to  adopt  a  performance 
improvement  plan.  (4)  require  the 
reallocation  of  securities,  (5)  suspend  a 
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UTP  Specialist's  registration  as  a 
specialist  for  a  specific  period  of  time, 
or  (6)  prohibit  a  UTP  Specialist  from 
receiving  allocations  in  a  particular 
situation  or  for  a  specified  period  of 
time. 

(c)  No  change. 

(d)  The  Market  Quality  Committee 
may  meet  with  a  UTP  Specialist  that 
may  have  failed  to  meet  minimum 
performance  standards  with  respect  to 
UTP  Securities,  capital  requirements,  or 
the  "early  warning  level"  set  forth  in 
Commentary  .06  to  rule  171.  In  such  an 
event,  the  UTP  Specialist  shall  be 
notified  in  writing  of  the  grounds  to  be 
considered  by  the  Market  Quality 
Committee  and  afforded  an  opportunity 
to  make  a  presentation  of  relevant 
information.  Such  UTP  Specialist  shall 
be  given  access  to  all  written  material  to 
be  reviewed  by  the  Market  Quality 
Committee,  and  all  persons  appearing 
before  the  Market  Quality  Committee 
may  be  represented  by  counsel. 
However,  formal  rules  of  evidence  shall 
not  apply  in  meetings  of  the  Market 
Quality  Committee.  A  failure  to  meet 
minimum  standards  relating  to:  (1) 
Quality  of  markets,  (2)  competition  with 
other  market  centers,  (3)  administrative 
matters,  [or]  (4)  willingness  to  promote 
the  Exchange  as  a  marketplace,  or  (5) 
capital  requirements,  or  early  warning 
level  may  form  the  basis  for  remedial 
action  by  the  Market  Quality  Committee 
against  a  UTP  Specialist.  Any  UTP 
Specialist  affected  by  a  decision  of  the 
Market  Quality  Committee  shall  be 
informed  in  writing  of  the  decision, 
which  decision  shall  include  the 
findings,  conclusions,  and  any  remedial 
action  to  be  taken  (hereinafter  "written 
notification"). 

(e)  through  end.  No  change. 
***** 

Specialist  Financial  Requirements 

Rule  171.  Every  registered  specialist 
shall  maintain  [a  cash  or  liquid  asset 
position]  tentative  net  capital  in  the 
amount  of  ($600,000)  $1,000,000  or  in 
an  amount  sufficient  to  assume  a 
position  of  sixty  trading  units  of  each 
seciirity  in  which  such  specialist  is 
registered,  whichever  amoimt  is  greater. 
In  the  event  that  two  or  more  specialists 
are  associated  with  each  other  and  deal 
for  the  same  specialists  account,  the 
above  requirement  of  this  rule  shall 
apply  to  such  specialists  as  one  unit, 
rather  than  to  each  specialist 
individually. 

Commentary 

.01  through  .03.  No  change. 

.04    For  each  seciu-ity  in  which  a 
specialist  is  registered  which  is 
principally  traded  or  priced  in  a  U.S. 


marketplace  other  than  the  Exchange, 
such  specialist  shall  maintain  [a  cash  or 
net  liquid  asset  position]  tentative  net 
capital  sufficient  to  assume  a  position  of 
twenty  trading  units  of  such  secririty. 

.05    The  term  "tentative  net  capital" 
means  net  capital,  computed  in 
accordance  with  Securities  Exchange 
Act  rule  15c3-l  before  application  of 
haircuts  and  undue  concentration 
charges. 

.06    Each  specialist  or  specialist  unit 
subject  to  this  rule,  shall  promptly 
notify  the  Exchange  in  writing  if  the 
tentative  net  capital  of  such  specialist  or 
specialist  unit  after  deduction  of  all 
capital  withdrawals  including 
matiu-ities,  if  any,  scheduled  during  the 
next  six  months,  falls  below  125%  of 
the  minimum  dollar  amount  required 
hereby  (the  "early  warning  level"). 

.07    In  the  event  the  tentative  net 
capital  of  any  specialist  or  specialist 
unit  subject  to  Uiis  rule  falls  below  the 
early  warning  level,  such  specialist  or 
specialist  imit  shall  attempt  to  reach  a 
written  agreement  with  the  Exchange's 
Financial  Regulatory  Services 
Department  (FRSD)  on  a  plan  for  raising 
the  specialist  or  specialist  unit's  capital 
to  an  appropriate  level  or  taking  other 
appropriate  action.  In  the  event  of  the 
failure  to  reach  such  agreement  within 
five  business  days  following  the  initial 
response  or  involvement  of  FRSD.  FRSD 
may  refer  such  matter  to  the  Committee 
on  Floor  Member  Performance  or  the 
Market  Quality  Committee  as 
appropriate  to  take  such  action  as  it 
shall  decide  is  appropriate. 

.08    For  purposes  of  rule  171,  the 
amount  sufficient  to  assume  a  position 
of  sixty  trading  units  shall  be  equal  to 
15%  of  the  current  market  value  of  the 

position. 

*        *        *       '  *        * 

Rules  of  General  ApplicabiUty 

Rule  950.  (a)  through  (g).  No  change. 

(h)  The  provisions  of  rule  171  and 
Commentary  thereto  shall  apply  to  the 
trading  of  option  contracts,  however,  the 
option  specialist  financial  requirement 
shall  be  equal  to  a  minimum  of 
($600,000]  $1,000,000  plus  $25,000  for 
each  option  issue  in  excess  of  the  initial 
(ten]  twenty-five  issues  in  which  such 
specialist  is  registered. 

.01     For  an  option  specialist  that  is 
also  an  equity  security  specialist  subject 
to  the  requirements  of  rule  171,  the 
minimum  ($600,000]  $1,000,000 
referred  to  in  rule  171  shall  apply  to  the 
entirety  of  the  specialist's  business,  in 
both  equities  and  options.  For  example, 
a  specialist  maintaining  a  book  in  both 
equity  securities  and  options  that  is 
allocated  only  one  equity  security  and 
one  option  (assuming  the  cost  to  carry 


60  units  of  the  equity  stock  does  not 
exceed  ($600,000]  $1,000,000)  would  be 
required  to  satisfy  the  minimiun 
financial  requirement  of  ($600,000] 
$1,000,000. 

(i)  through  end.  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Change  in  Specialist  Capital 
Requirements.  Amex  rule  171  currently 
requires  specialist  units  to  maintain  a 
cash  or  "liquid  asset  position"  in  the 
greater  of  $600,000  or  an  amount 
sufficient  to  assume  a  position  of  sixty 
trading  units  of  «ach  security  in  which 
such  specialist  unit  is  registered.  In  the 
case  of  options  specialists,  the 
requirements  of  Amex  rule  171  are 
superceded  by  Amex  rule  950(h),  which 
requires  option  specialist  units  to 
maintain  a  cash  or  "liquid  asset 
position"  in  the  amount  of  $600,000 
plus  $25,000  for  each  option  issue  in 
excess  of  the  initial  ten  issues  in  which 
the  specialist  unit  is  registered.  The 
proposal  would  amend  Amex  rule  171 
and  Amex  rule  950(h)  to  raise  the 
minimum  capital  requirement  for  both 
equity  and  option  specialists  to 
$1,000,000. 

For  specialists  whose  position 
requirement  already  exceeds 
$1,000,000.  this  increase  would  be  offset 
by  reductions  in  the  position 
requirements.  Specifically,  the  proposal 
would  reduce  the  position  requirement 
for  equity  specialists  from  25%  of  sixty 
trading  units  of  each  security  in  which 
such  specialist  is  registered  to  15%  of 
such  sunount.  In  the  case  of  option 
specialists,  the  proposal  would  reduce 
the  position  requirement  from  an 
additional  $25,000  for  each  option  issue 
in  excess  of  the  initial  ten  issues  in 
which  such  specialist  is  registered  to  an 
additional  $25,000  for  each  issue  in 
excess  of  the  initial  25. 
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Change  in  Specialist  Capital 
Computation  Method.  The  proposal 
would  amend  Amex  rule  171.  and 
indirectly  Amex  rule  950(h),  to  require 
that  specialist  units  meet  their  capital 
requirements  with  "tentative  net 
capital,"  i.e.,  net  capital  computed  in 
accordance  with  Rule  15c3-l  of  the 
Act,'  before  haircut  and  undue 
concentration  charges,  rather  than  with 
cash  or  liquid  assets.  Use  of  a  tentative 
net  capital  standard  would  provide  a 
better  measure  of  a  specialist  unit's 
financial  strength  than  the  current  "cash 
or  liquid  asset"  requirement,  since  it 
would  take  into  accoimt  all  of  the 
specialists'  assets  and  liabilities — not 
just  those  held  in  the  clearing  account. 
Moreover,  since  all  specialists  on  the 
Amex  are  now  subject  to  the  net  capital 
rule,  use  of  such  a  standard  should  not 
present  any  computational  or 
operational  difficulties  for  our 
specialists.  Indeed,  those  Amex 
specialists  who  also  act  as  specialists  on 
the  NYSE  are  already  calculating  their 
capital  in  a  similar  manner. 

Creation  of  an  Early  Warning  Level. 
As  currently  drafted,  the  Exchange's 
capital  standards  for  specialists  units 
suffer  from  an  "all  or  nothing" 
approach.  That  is,  a  specialist  either 
meets  the  financial  requirements  or  it 
does  not.  The  Exchange  has  little  actual 
control  or  authority  over  a  specialist 
that,  although  perhaps  headed  for 
financial  difficulty,  has  not  yet  fallen 
below  the  minimiun  requicement. 

Rather  than  the  current  "all  or 
nothing"  approach,  the  Exchange  is 
proposing  the  creation  of  a  so-called 
early  warning  level  that,  if  triggered, 
would  allow  the  Exchange  to  subject  the 
breaching  specialist  imit  to  closer 
oversight  and  impose  conditions  on  its 
operations.  The  proposed  early  warning 
level  would  be  set  at  125%  of  the  actual 
financial  requirement  and  would  be 
calculated  in  a  conservative  manner  by 
assuming  that  subordinated  debt  and 
other  scheduled  capital  distributions 
coming  due  in  less  than  180  days  have 
already  been  paid. 

While  the  Exchange's  Financial 
Regulatory  Services  Department 
("FRSD")  would  monitor  for 
compliance  with  the  early  warning 
level,  specialist  luiits  would  also  be 
required  to  provide  the  Exchange  with 
notice  in  the  event  they  breach  the  early 
warning  level.  In  the  event  of  such  a 
breach,  the  specialist  imit  would  have 
five  business  days  to  reach  a  written 
agreement  with  FRSD  on  an  action  plan 
for  raising  its  capital  to  an  appropriate 
level.  The  plan  would  specify  a 
timetable  for  bringing  capital  above  the 


early  warning  level  or  taking  other 
appropriate  actions. 

In  the  event  the  specialist  and  FRSD 
are  not  able  to  reach  agreement  on  a 
plan,  FRSD  would  refer  the  specialist 
either  to  the  Conunittee  on  Floor 
Member  Performance  or  to  the  Market 
Quality  Committee  with  respect  to  UTP 
securities.  Either  of  these  Conunittees 
would  have  the  authority  to  impose  a 
performance  improvement  plan  on  the 
specialist  to  increase  the  specialist's 
capital  or  take  other  appropriate  action. 
In  no  event  could  a  written  action  plan 
provide  for  capital  requirements  beloW, 
or  otherwise  violate,  the  Exchange's 
minimum  requirements.  A  failure  by  the 
specialist  to  meet  the  conditions  in  the 
Committee's  plan  could  result  in 
disciplinary  action,  the  reallocation  of 
securities,  and/or  other  remedial  action 
to  the  extent  necessary  to  bring  the 
breaching  specialist  within  continued 
compliance. 

The  proposed  rule  change  would  not 
go  into  effect  until  one  year  after 
approval  by  the  Commission  to  give 
firms  an  opportunity  to  adjust  to  the 
changes. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  •* 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act  ^  in  particular, 
in  that  it  is  d.esigned  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and  > 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conunents  were  solicited 
or  received  in  response  to  the  proposed 
rule  change. 


m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-104  and  should  be 
submitted  by  April  4,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-6129  Filed  3-13-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(R«laaM  No.  34-47468;  File  No.  SR-CHX- 
2003-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stocli  Exchange,  inc.  Relating 
to  MemkMrship  Dues  and  Fees 

March  7,  2003. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),^  and  rule  19b-4  thereunder,^ 
notice  hereby  is  given  that  on  February 
26.  2003.  the  Chicago  Stock  Exchange. 
Inc.  ("CHX")  filed  with  the  Securities 
and  Exchange  Conunission  the  proposed 
rule  change  as  described  in  items  I.  II. 
and  III  below,  which  the  CHX  has 
prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Propraed  Rule  Change 

The  CHX  proposes  to  amend  its 
membership  dues  and  fees  schedule 
effective  March  1.  2003,  to  change  the 
criteria  under  which  its  existing 
marketing  fee  would  be  assessed.  The 
text  of  the  proposed  rule  change  is 
available  at  the  CHX  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  belovv.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CHX  currently  assesses  a 
marketing  fee  under  a  provision  of  the 
CHX  fee  schedule  that,  by  its  terms, 
expires  on  December  31,  2003.'  The 


proposed  change  to  the  CHX  fee 
schedule  would  modify,  effective  March 
1,  2003,  the  criteria  that  govern  the 
assessment  of  the  CHX's  marketing  fee. 

The  CHX's  marketing  fee  currently  is 
assessed,  in  an  amount  equal  to  $.01  per 
share,  when  "Subject  Transactions"*  in 
"Subject  Issues"  occur  on  the  CHX's 
trading  floor.  A  "Subject  Issue"  is  any 
exchange-traded  fund  where  (a)  the 
average  daily  share  volume  in  the  issue 
exceeds  150,000  shares  each  month 
during  a  consecutive  two  month  period 
and  (b)  market  maker  share 
participation  in  the  issue  exceeds  5% 
for  each  month  during  the  same  two- 
month  period. 

The  CHX  proposes  to  change  the 
definition  of  Subject  Issue  by  reducing 
the  required  market  maker  share 
participation  from  5%  to  1%  of  the 
shares  traded  in  an  issue.  According  to 
the  CHX,  when  the  marketing  fee  was 
initially  adopted,  the  5%  market-maker 
participation  threshold  was  included  to 
minimize  the  administrative  burden  on 
the  CHX  by  reducing  the  likelihood  of 
issues  sporadically  and  temporarily 
qualifying  for  the  program.^  The  CHX 
now  believes,  however,  that  the  5% 
threshold  may  soon  have  the 
unintended  consequence  of  sporadically 
and  temporarily  excluding  from  the 
program  an  exchange-traded  fund 
("ETF")  that  has  qualified  for  the 
program  every  month  since  the  program 
began.  While  the  CHX  continues  to 
believe  that  some  minimum  thresholds 
are  needed,  it  proposes  to  reduce  the 


'ISU.SX:.  78s(b)(l). 
>17CFR240.19b-4. 

'  Sep  Securities  Exchange  Act  Release  No.  44646 
(August  2.  2001),  66  FR  41641  (August  B,  2001) 


(SR-CHX-2001-10)  (announcing  immediate 
effectiveness  of  the  new  marketing  fee  provision  to 
the  CHX  fee  schedule  through  December  31,  2001); 
Securities  Exchange  Act  Release  No.  45282  (January. 
15,  2002),  67  FR  3517  (January  24.  2002)  (SR-CHX- 
2001-30)  (extending  program  through  June  30. 
2002);  Securities  Exchange  Act  Release  No.  46233 
(July  19.  2002).  67  FR  48960  (July  26.  2002)  (SR- 
CHX-2002-19)  (extending  program  through  July  31. 
2002);  Securities  Exchange  Act  Release  No.  46297 
(August  1.  2002)  67  FR  51612  (August  8,  2002)  (SR- 
C".HX-20O2-2S)  (extending  program  through 
December  31,  2002);  and  Securities  Exchange  Act 
Release  No.  47163  (January  10.  2003),  68  FR  2597 
(January  17,  2003)  (C:HX-2002-39)  (extending 
program  through  December  31.  2003). 

*  "Subject  Transaction"  means  (a)  any  trade  with 
a  customer,  whether  the  contra  party  is  a  specialist 
or  a  market  maker,  where  the  order  is  delivered  to 
the  Exchange  via  the  MAX  system  or  where 
compensation  is  paid  to  induce  the  routing  of  the 
order  to  the  Exchange;  or  (b)  any  trade  between  a 
specialist  and  a  market  maker  in  which  the  market 
maker  is  exercising  rights  under  the  market  maker 
entitlement  rules. 

'  In  administering  the  program,  the  CHX  must 
identify  the  issues  and  transactions  covered  by  the 
fee,  assess  and  collect  the  fee  from  CHX  members, 
distribute  the  fee  to  the  appropriate  specialist  firms 
and.  where  necessary,  refund  undistributed  fees  to 
the  firms  that  have  paid  them.  When  issues  move 
into  and  out  of  the  program,  the  CHX  is  required 
to  re-tool  its  systems  that  identify  Subject 
Transactions  and  make  other  changes  in  its 
administrative  procedures. 


monthly  market-maker  participation 
threshold  to  1%.  The  CHX  believes  that 
this  change  will  reduce  the  possibilify 
that  an  ETF  that  consistently  qualifies 
for  the  program  might  on  occasion 
become  temporarily  disqualified  and 
thereby  increase  an  administrative 
burden  that  the  threshold  was  designed 
to  mitigate. 

It  is  the  CHX's  intention  that  the 
marketing  fee  will  equitably  allocate  the 
financial  burden  of  seeking  order  flow 
for  Subject  Issues.  According  to  the 
CHX,  without  the  marketing  fee,  the 
CHX  specialist  trading  a  Subject  Issue 
would  be  the  sole  bearer  of  the  often- 
substantial  costs  associated  with 
attracting  order  flow  to  the  CHX,  as  well 
as  licensing  fees  assessed  by  the  licensor 
of  the  product.^  Conversely,  according 
to  the  CHX,  market  makers  participating 
in  transactions  in  Subject  Issues  do  not 
currently  share  any  of  these  costs.  The 
proposed  rule  change  would  allow  a 
specialist  trading  a  Subject  Issue  to  elect 
(or  decline)  assessment  of  the  marketing 
fee  in  instances  where  the  specialist 
believes  that  it  is  appropriate  for  at  least 
a  part  of  the  financial  burden  of  trading 
the  Subject  Issue  to  be  allocated  among 
those  trading  the  Subject  Issue.  The 
CHX  believes  that  the  proposed  rule 
change  will  provide  specialists  trading 
Subject  Issues  with  sufficient  incentive 
to  continue  their  efforts  to  attract 
additional  order  flow  and  increase 
market  share. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  ^  because  it  provides 
for  the  equitable  allocation  of  reasonable 
(^ues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  CHX  has  not  received  any  written 
comments  with  respect  to  this  change  to 
the  marketing  fee. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(B)(3)(A) 


of  the  Act  8  and  rule  1 9b-4(f)(2) 
thereunder  ^  because  it  establishes  or 
changes  a  due,  fee  or  other  charge 
imposed  by  the  CHX.  At  any  time 
within  60  days  after  the  filing  of  the  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  vrith  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the   • 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vtrritten 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2003-03  and  should  be 
submitted  by  April  4,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-6130  Filed  3-13-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^7470;  File  No.  SR-NASO- 
2003-31] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  immediate  Effectiveness 
of  ProfK>sed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Extend  a  Pilot  With 
Respect  to  Amendments  to  NASD  Rule 
2520,  Margin  Requirements  for 
Security  Futures  Contracts 

March  7,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  5, 
2003,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"),  filed 
with  the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  I  and  II  below,  which  items 
have  been  prepared  by  NASD.  NASD 
has  designated  the  proposed  rule  change 
as  constituting  a  "non-controversial" 
rule  change  under  section 
19(b)(3)(A)(iii)  of  the  Exchange  Act,3 
and  paragraph  (f)(6)  of  rule  19b-4  under 
the  Act,''  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends 
until  Mardi  20,  2003,  the  effectiveness 
of  the  pilot  program  ("Pilot")  amending 
NASD  rule  2520  ("Margin 
Requirements")  to  establish  margin 
requirements  for  seciu"ity  futiu-es 
contracts.  On  January  24,  2003,  the 
Commission  approved  the  amendments 
to  NASD  rule  2520  on  a  pilot  basis 
ending  March  6,  2003.^ 


»The  marketing  fee  is  assessed  only  against  ETF 
products,  which  often  have  an  associated  licensing 
fee. 

'  15  U.S.C  78(f)(bK4). 


« 15  U.S.C.  78s(b)(3)(A). 
9 17  CFR  240.19b-4(fl(2). 
•0 17  CFR  20O.3O-3(a)(12). 


'  15  U.S.C.  78s(bHl). 

2 17  CFR  240.19b-*. 

3  1SU.S.C.  78s(b)(3)(A)(iii). 

••17  CFR  240.19b-4(f)(6). 

^  The  NASD  has  requested  that  the  Commission 
waive  both  the  five-day  pre-filing  notification 
requirement  and  the  30-day  operative  delay,  as 
specified  in  rule  19b-4(fl(6)(iii).  17  CFR  240.19b- 
4(f)(6)(iii). 

^  See  Securities  and  Exchange  Act  Release  No. 
47244,  68  FR  5317  (February  3,  2003).  Specifically, 
the  Pilot  allows  NASD  to  facilitate  the  trading  in 
security  futures  in  securities  accounts  for  those 
NASD  members  that  are  not  also  members  of  the 
NYSE  while,  at  the  same  time,  considering  any 
comments  it  receives  on  the  amendments  to  rule 
2520  relating  to  margin  requirements  for  security 
futures  contracts. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  November  15,  2002,  NASD  filed 
with  the  Commission  a  proposed  rule 
change  to  amend  NASD  rule  2520  to 
establish  margin  rules  for  security 
futures  contracts.''  On  January  15,  2003, 
NASD  filed  Amendment  No.  2  to  the 
proposed  rule  change  requesting  that 
the  Commission  approve  the  proposed 
rule  change  on  a  pilot  basis  under  the 
same  terms  as  the  Commission  approval 
on  a  pilot  basis  of  the  amendments  to 
New  York  Stock  Exchange,  Inc. 
("NYSE")  rule  431.*^ The  SEC  approved 
the  proposed  rule  change,  as  amended, 
on  a  pilot  basis  until  March  6,  2003.^ 

NASD  proposes  to  extend  this  Pilot 
from  March  6,  2003  until  March  20, 
2003,  to  allow  NASD  additional  time  to 
review  comments  it  has  received 
regarding  the  amendments  '"  and  also  to 
ensure  consistency  with  the 
amendments  to  NYSE  rule  431  relating 


'  See  Securities  and  Exchange  Act  Release  No. 
46995  (December  13.  2002).  67  FR  78543  (December 
24.  2002)  (Notice  of  Filing  oT  a  Proposed  Rule 
Change  and  Amendment  No.  1  to  NASD  Rule  2520 
Relating  to  Margin  Rule  Amendments  for  Security 
Futures  Contracts  (SR-NASD-2002-166)).  See  also 
letter  from  Can,'  L.  Goldsholle,  Associate  General 
Counsel.  NASD,  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation. 
("Division"),  Commission,  dated  November  22. 
2002  ("Amendment  No.  1").  Amendment  No.  1 
made  non-substantive  technical  changes  to  the 
proposed  rule  text. 

"  See  letter  from  Gary  L.  Goldsholle.  Associate 
General  Counsel.  NASD,  to  Katherine  A.  England. 
Assistant  Director,  Division.  Commission,  dated 
January  15,  2003  ("Amendment  No.  2").  See  also 
Securities  and  Exchange  Act  Release  Nos.  46782 
(November  7,  2002).  67  FR  69052  (November  14. 
2002)  (SR-NYSE-2002-53)  and  47129  (|anuary  3. 
2003).  68  FR  2094  (January  15.  2003)  (SR-NYSE- 
2003-01). 

*  See  supra  note  6. 

•°  The  Commission  received  one  comment  letter 
on  NASD's  proposed  rule  change.  See  letter  from 
Edward  |.  Joyce,  President  and  Chief  Operating 
Officer.  Chicago  Board  Option^  Exchange.  Inc. 
("CBOE").  to  Jonathan  G.  Katz.  Secretary, 
Commission,  dated  December  20.  2002. 
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to  margin  requirements  for  security 
futures  contracts." 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act.' 2  in  that 
NASD's  rules  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest 
by  establishing  margin  rules  for  security 
futures  that  are  comparable  with  those 
developed  by  the  NYSE. 

B.  Self-Regulatory  Ckganization  's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NASD  has  received  one  written 
comment  on  the  original  proposed  rule 
change  that  was  filed  with  the 
Commission  on  November  15,  2002,  and 
amended  on  January  15,  2003. '^  NASD 
is  currently  considering  the  comments. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
.  significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest)  after  the  date  of  the 
filing,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  "•  and  rule  19b- 
4(0(6)  thereunder.''*  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

A  proposed  rule  change  filed  under 
rule  19l>-4(f)(6)  normally  must  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  In  addition,  a  self- 


regulatory  organization  filing  a 
proposed  rule  change  under  rule  19b- 
4(f)(6)(iii)  normally  must  give  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change  jive 
days  prior  to  Uie  date  of  filing.  However, 
rule  19b-4(f)(6)(iii)  permits  the/ 
Commission  to  designate  a  shorter  time 
if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  NASD  has  requested  that  the 
Commission  waive  both  the  five-day 
pre-filing  requirement  and  designate 
that  the  proposed  rule  change  become 
operative  immediately  to  allow  the  Pilot 
to  continue  in  effect  on  an 
uninterrupted  basis  and  for  NASD  to 
consider  comments  it  has  received  on 
the  Pilot. 

The  Commission  believes  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  five-day  pre-filing 
requirement  and  designate  the  proposal 
immediately  operative.'^  Accelerating 
the  operative  date  and  waiving  the  pre- 
filing  requirement  should  permit  NASD 
to  permit  customers  to  continue  to  trade 
securities  futures  contracts  in  securities 
accounts  on  an  uninterrupted  basis 
while  NASD  considers  the  conunents  it 
has  received  on  the  Pilot.  The 
Commission  notes  that  NASD 
anticipates  filing  a  new  proposed  rule 
change  to  adopt  the  Pilot  on  a 
permanent  basis.  Accordingly,  the 
Commission  designates  the  proposed 
rule  change  to  be  effective  and  operative 
upon  filing  with  the  Commission.  ■ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


' '  See  supra  note  8. 

«» 15  U.S.C  78o-3(b)(6). 

<'  See  supra  note  10. 

•♦15  U.S.C  78s(b)(^)(A). 

'»17CFR240.19b-4(0(6). 


'•For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efRciency,  competition,  and  capital  formation.  IS 
U.S.C  7Bc(f). 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD. 

All  submissions  should  refer  to  SR- 
NASI>-2003-31  and  should  be 
submitted  by  April  4,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-6128  Filed  3-13-03;  8:45  am] 
nuMG  cooc  toio-oi-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

StiMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  pubUsh  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  conunents  on  or  before 
April  14,  2003.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB  . 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Re-Certification  of  Size  for 
Multiple  Award  Schedule  and  Other 
Multiple  Award  Contract. 

No:  N/A. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Business  Concerns. 

Responses:  6,000. 


•'  17  CFR  200.3O-3(a)(12). 
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Annual  Burden:  3,000. 

Jacqueline  White,  < 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  03-6120  Filed  3-13-63;  8:45  am) 

BILUNG  CODE  S02S-01-I> 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3480] 

State  of  Tennessee 

Knox,  Rhea  and  Sequatchie  Counties 
and  the  contiguous  counties  of 
Anderson,  Bledsoe,  Blount. 
Cumberland,  Grainger,  Grundy, 
Hamilton,  Jefferson,  Loudon,  Marion, 
Meigs,  Roane,  Sevier,  Union,  Van  Buren 
and  Warren  in  the  State  of  Tennessee 
constitute  a  disaster  area  due  to 
damages  caused  by  heavy  rains  and 
flooding  that  began  on  February  14, 
2003,  and  continued  through  February 
16,  2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  May  5,  2003  and  for 
economic  injury  luitil  the  close  of 
business  on  December  8,  2003  at  the 
address  listed  below  or  other  locally 
eumounced  locations: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

Fbr  Ptiysical  Damage: 

Homeowners  with  credit  avail- 

able elsewtiere  

5.875 

Homeowners      without     credit 

available  elsewhere 

2.937 

Businesses  with  credit  available 

elsewhere  

6.378 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

• 

able  elsewhere  

3.189 

Others  (Including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

5.500 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

3.189 

The  number  assigned  to  this  disaster 
for  physical  damage  is  348006  and  for 
economic  damage  is  9U4200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 
Dated:  March  6,  2003. 

Hector  V.  Barreto, 

Administrator. 

[FH  Doc.  03-6121  Filed  3-13-03;  8:45  am] 

BHJJNO  CODE  «eS-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Week  Ending  March  7,  2003 

The  foUowring  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2003-14661. 
Date  Filed:  March  6,  2003. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

PTC2  EUR-ME  0155  dated  6  March 
2003 

Mail  Vote  270— TC2  Europe-Israel 

Resolution  070iy  Excursion  Fares  and 
Resolution  074ey 

Pex  Fares  from  Israel  to  Europe 

Intended  effective  date:  1  April  2003 
Docket  Number:  OST-2003-14669. 
Date  Filed:  March  7,  2003. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

PTC2  EUR  0496  dated  11  March  2003 

Mail  Vote  271— TC2  Europe 

Resolution  OlOr— TC2  Within  Europe 
Special  Passenger 

Amending  Resolution 

Intended  effective  date:  20  March 
2003 

Dorothy  Y.  Beard, 

Chief,  Docket  Operations  Br  Media 
Management,  Federal  Register  Liaison. 
[FR  Doc.  03-6184  Filed  3-13-03;  8:45  am] 

BILUNG  CODE  491l>-62-f> 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[DOCKET  NO.  MARAD-2003-14680] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  May  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  E.  Jones  n.  Maritime 
Administration,  400  Seventh  St.,  SW., 


Washington,  DC  20590.  Telephone: 
(202)  366-3423;  FAX:  (202)36&-3128,  or 
E-mail:  taylor.jones@marad.dot.gov. 
Copies  of  this  collection  also  can  be 
obtained  fitim  that  office. 

SUPPLEMENTARY  INFORMATION:  Title  of 
Collection:  Request  for  Transfer  of 
Ownership.  Registry,  and  Flag,  or 
Charter,  Lease,  or  Mortgage  of  U.S. 
Citizen-Owned  Documented  Vessels. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0006. 

Form  Numbers:  MA-29,  MA-29A,  , 
and  MA-29B. 

Expiration  Date  of  Approval:  Three 
years  from  date  of  approval. 

Summary  of  Collection  of 
Information:  This  collection  provides 
information  necessary  for  MARAD  to 
approve  the  sale,  transfer,  charter,  lease, 
or  mortgage  of  U.S.  documented  vessels 
to  non-citizens;  or  the  transfer  of  such 
vessels  to  foreign  registry  and  flag;  or 
the  transfer  of  foreign  flag  vessels  by 
their  owners  as  required  by  various 
contractual  requirements. 

Need  and  Use  of  the  Information:  The 
information  will  enable  MARAD  to 
determine  whether  the  vessel  proposed 
for  transfer  will  initially  require 
retention  under  the  U.S.-flag  statutory 
regulations. 

Description  of  Respondents: 
Respondents  are  vessel  owners  who 
have  applied  for  foreign  transfer  of  U.S.- 
flag  vessels. 

Annual  Responses:  100  responses. 

Annual  Burden:  200  hours. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT  (or 
EST),  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  dociunent  is  available  on  the 
World  Wide  Web  at  http.r/dms.dot.gqv. 

Dated:  March  11,  2003. 
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By  Order  of  the  Maritime  Administrator. 
)oel  C.  Richard. 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-6170  Filed  3-13-03;  8:45  ami 
BtLUNQ  cooe  4aio-si-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  30186  (Sul>-No. 
3)] 

Tongue  River  Railroad  Co.— 
Construction  and  Operation— Western 
Alignment 

AGEriCY:  Surface  Transportation  Board. 

Transportation. 

action:  Notice  of  Decision  Allowing 

Supplemental  Pleadings  To  Be  Filed  in 

Construction  and  Operation 

Application.^ ^^_ 

summary:  The  Board  is  giving  notice 
that  it  is  allowing  the  Tongue  River 
Railroad  Company  (TRRC)  to 
supplement  its  application. ^  filed  on 
April  27,  1998.  to  construct  and  operate 
17.3  miles  of  track,  called  the  Western 
Alignment,  to  be  built  between  Decker. 
MT,  and  a  point  17.3  miles  north  of 
Decker.  The  track  would  connect  with  a 
rail  line  previously  approved  for 
construction  in  Tongue  River  Railroad 
Company — Rail  Construction  and 
Operation — Ashland  to  Decker. 
Montana,  Finance  Docket  No.  30186 
(Sub-No.  2)  (STB  served  Nov.  8,  1996) 
(Tongue  River  11).  The  proceeding  has 
been  held  in  abeyance  at  applicant's 
request  since  March  2,  2000.  The  Board 
will  permit  TRRC  to  tender 
supplemental  evidence.  The  Board  will 
establish  a  procedural  schedule  for 
replies  after  TRRC  has  filed  its  evidence 
and  the  agency  has  had  an  opportunity 
to  review  it. 

DATES:  The  Board's  decision  is  effective 
on  March  11,2003. 
ADDRESSES:  Send  an  original  and  10 
copies  of  all  pleadings  referring  to  STB 
Finance  Docket  No.  30186  (Sub-No.  3) 
to:  Surface  Transportation  Board,  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001.  All  filings  must  be  concurrently 
served  on  all  parties  of  record  and 
TRRC's  representative:  Betty  Jo 


'  ■  Notice  of  this  application  and  an  initial 
procedural  schedule  were  published  in  the  Federal 
Register  on  June  23.  1998. 

'The  supplemental  infomialion  TRRC  submits 
will  not  address  any  of  the  environmental  Issues 
raised  in  this  proceeding.  These  matters  will  be 
considered  separately  in  the  environmental  review 
process,  which  will  be  conducted  by  the  Board's 
Section  of  Environmental  Analysis  (SEA).  SEA 
intends  to  reinstitute  shortly  the  environmental 
review  process  by  publishing  an  appropriate  notice 
in  the  Federal  Regiiter. 


Christian,  Esq.,  Steptoe  &  Johnson  LLP, 
1330  Connecticut  Avenue,  NW.. 
Washington.  DC  20036.  (202)  429-3000, 
FAX  (202)  429-3902: 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(Federal  Relay  Information  Service 
(FIRS)  for  the  hearing  impaired:  1-80O- 
877-8339.1 

Copies  of  the  application  are  available 
for  public  inspection  at  the  offices  of 
either  the  Surface  Transportation  Board 
or  the  applicant.  Tongue  River  Railroad 
Company,  550  North  31st  Street,  Suite 
250,  P.O.  Box  1181,  Billings,  MT  59102. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.  stb.  dot.gov. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  March  10.  2003. 

By  the  Board,  Chairman  Nober,  Vice 
Chairman  Burkes,  and  Commissioner 
Morgan. 

Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  03-6176  Filed  3-13-03;  8:45  ami 

BILUNOCOOC  4«1S-<)0-^ 

DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 
[Docket  BTS-2002-13790] 

Notice  of  Request  To  Renew  Approval 
of  Information  Collection;  Collection: 
0MB  No.  2139-0003  (Financial  and 
Operating  Statistics  for  Motor  Carriers 
of  Passengers) 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  U.S.  DOT. 
ACTKM:  Notice  and  request  for 
comments. 

OMB  Control  Numbers:  2139-0003 
(Form  MP-1,  Quarterly  and  Annual 
Reports). 

SUMMARY:  This  notice  announces  that 
the  information  collection  request  (ICR) 
to  renew  approval  for  the  information 
collection,  the  Annual  and  Quarterly 
Reports  for  Class  I  Motor  Carriers  of 
Passengers  (Form  MP-1)  has  been  sent 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  This 
information  collection  is  necessary  to 
ensure  that  motor  carriers  comply  with 
financial  and  operating  statistics 
requirements  as  prescribed  in  the  BTS 
regulations  (49  CFR  1420).  The  Federal 
Register  notice  allowing  for  a  60-day 
comment  period  on  this  information 
collection  was  published  on  November 
15,  2002  (67  FR  69300).  This  notice  is 


required  under  the  Paperwork 
Reduction  Act  (PRA). 
DATES:  Comments  must  be  submitted  to 
OMB  on  or  before  April  14,  2003. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
NW.,  Room  10202,  Washington,  DC 
20502,  ATTN:  Desk  Officer  for  the 
Bureau  of  Transportation  Statistics. 
Comments  should  identify  the  docket 
number,  BTS-2002-13790,  and  be 
submitted  in  duplicate.  OMB  requests 
comments  by  April  14,  2003  to  process 
the  information  collection  request 
expeditiously. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  R.  Robinson,  Compliance  Program 
Manager,  Office  of  Motor  Carrier 
Information,  K-13,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Sti^et,  SW..  Washington,  DC  20590- 
0001;  (202)  366-2984;  fax:  (202)  366- 
3364;  e-mail:  paula.robinson@bts.gov. 
SUPPLEMENTARY  INFORMATIOM: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Services  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  Home 
Pageat:  http://www.nara.gov/fedreg and 
the  Government  Printing  Office's 
database  at:  http://www.access.gpo.gov/ 
nam.  You  can  also  view  and  download 
this  document  by  going  to  the  Web  page 
of  the  Department's  Docket  Management 
System  {http://dms.dot.gov/).  On  that 
page,  click  on  "search."  On  the  next 
page,  type  the  last  five  digits  of  the 
docket  number  shown  in  the  heading  of 
this  document.  Then  click  on  "search." 

The  public  should  be  aware  that 
anyone  may  search  the  electronic  form 
of  all  comments  received  in  the 
Department's  Docket  Management 
System  by  using  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DOT'S 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (Volume  65,  Number  70;  Pages 
19477-78)  or  you  may  visit  http:// 
dms.dot.gov. 

Background 

The  Quarterly  and  Annual  Report  of 
Motor  Carriers  of  Passengers  (Form  MP- 
1)  is  a  mandated  reporting  requirement 
for  any  for-hire  Class  I  motor  carriers  of 
passengers  that  have  annual  operating 
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reviews  that  are  $5,000,000  dollars  or 
more.  Motor  carriers  required  to  comply 
with  the  BTS  regulations  are  classified 
on  the  basis  qf  their  annual  gross  carrier 
operating  revenues  (including  interstate 
and  intrastate).  Under  the  financicd  and 
operating  statistics  (F&OS)  program,  the 
BTS  collects  balance  sheet  and  income 
statement  data  along  with  information 
on  tonnage,  mileage,  employees, 
transportation  equipment,  and  other 
related  data.  These  regulations  were 
formerly  administered  by  Interstate 
Commerce  Commission  (ICC),  the^ 
Interstate  Commerce  Act,  49  U.S.C. 
11145,  49  U.S.C.  11343(d)(1)  and  the 
Bus  Regulatory  Act  of  1982  and  later 
transferred  to  the  Secretary  of 
Transportation  under  49  U.S.C.  14123 
and  BTS'  implementing  regulations  (49 
CFR  part  1420). 

Comment  to  the  Docket 

The  BTS  published  in  the  Federal 
Register  the  required  notice  offering  a 
60-day  comment  period  on  November 
15,  2002  (67  FR  69300).  The  agency 
received  one  comment  to  the  docket 
from  the  Central  Analysis  Bureau,  Inc., 
(CAB).  The  CAB  is  a  private 
organization  within  the  insurance 
industry  that  provides  services  to  motor 
carriers  of  passengers  and  property. 

In  their  comments,  CAB  supports  the 
agency's  need  for  the  data  collection 
and  the  agency's  combined  use  of  the 
form  both  as  a  quarterly  and  annual 
report  for  passenger  carriers,  however,  it 
recommends  that  the  agency  revise  its 
existing  MP-1  Form  and  initiate  efforts 
to  prescribe  a  new  MP-1  Form  that 
complies  with  governing  statutes.  CAB 
believes  that  the  current  MP-1  Form 
does  not  meet  statutory  requirements,  in 
that  it  lacks  sufficient  details  in  the 
balance  sheet  and  income  statement 
information.  CAB  further  states  that  in 
order  to  permit  a  proper  evaluation  of  a 
passenger  carrier's  ability  to  operate 
with  sxjfficient  capital  that  the  agency 
must  require  more  detailed  information. 
They  suggest  a  new  form,  which  would 
include  more  meaningful  financial  and 
safety  information.  Secondly,  CAB 
suggests  that  if  the  quarterly  report  were 
supplemental  to  an  improved  annual 
report  for  passenger  carriers,  the  form 
woidd  have  greater  utility. 

The  CAB  believes  that  proper  motor 
carrier  financial  reporting  continues  to 
be  a  crucial  safety  issue  because  "almost 
every  safety  study,  such  as  the  General 
Accounting  Office's  April  1991  report, 
"Freight  Trucking:  Promising  Approach 
for  Predicting  Carriers'  Safety  Risks"  has 
found  that  financially  weak  motor 
carriers  have  more  accidents.  The  CAB 
believes  that  a  financially  weak  motor 
carrier  will  sometimes  cut  back  on 


safety  engineering  services,  including 
maintenance,  employee  hiring 
standards,  and  other  safety  related 
aspects. 

CAB  also  recommends  that  the  agency 
conduct  a  svuvey  of  all  passenger 
carriers  to  determine  their  qualifying 
revenues.  Currentiy,  motor  carriers  of 
passengers  with  annual  operating 
revenues  of  $5'  million  dollars  or  more 
are  required  to  file  the  Form  MP-1. 
Under  the  CAB  proposal,  the  reporting 
threshold  would  be  lowered  to  $3 
million  dollars  in  annual  operating 
revenues. 

BTS  Response 

BTS  reviewed  the  CAB  comment.  It 
should  be  noted  that  the  comment 
contained  multiple  proposals  that 
would  require  the  agency  to  conduct  a 
rulemaking.  The  BTS  is  deferring 
rulemaking  action,  at  this  time,  because 
the  benefits  of  increasing  the  reporting 
requirements  do  not  appear  to  outweigh 
the  costs  of  the  increased  regulatory 
burden.  The  agency  will  consider  CAB's 
proposal  in  any  future  rulemaking  to 
revise  the  agency's  reporting 
requirements. 

The  agency  will  consider  CAB's 
proposal  for  the  agency  to  survey 
passenger  carriers  about  their  qualifying 
revenues  as  a  long-term  action.  The 
agency  believes  that  it  is  not  practical  at 
this  time  to  conduct  a  survey  because  it 
does  not  have  the  resources  and/or 
necessary  approval  from  OMB. 

In  the  meantime,  the  agency  will 
continue  to  work  with  motor  carriers  of 
passengers  and  others  within  the  bus 
and  transportation  community  to  collect 
F&OS  data  and  to  conduct  and  facilitate 
useful  analysis.  Although  no  additional 
comments  were  received  to  the  docket, 
specifically  frtim  the  regulated 
community,  the  agency  believes  that  the 
present  regulations  are  not  burdensome. 
Therefore,  BTS  without  any  additional 
data  or  information  bus  carriers  or  other 
affected  parties  as  to  the  extent  of  the 
burden,  will  not  proceed  with  the  CAB's 
recommendation  at  this  time.  BTS  will 
continue  to  work  with  CAB  and  others 
in  the  future  on  ways  to  reduce  the 
burden  on  the  motor  carrier  industry 
and  improve  the  reporting  process. 

Information  Collected  for  a  Non- 
Statistical  Purpose 

Respondents  are  hereby  notified  by 
this  notice  that  BTS  uses  the 
information  it  collects  under  this  OMB 
approval  for  non-statistical  purposes 
including,  ftut  not  limited  to, 
publication  of  both  Respondent's 
identity  and  its  data.  There  may  be 
reports  of  this  information  to  agencies 


outside  BTS  for  review,  analysis,  and 
other  possible  non-statistical  uses. ' 

The  Data  Collection 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35;  as  amended)  and 
5  CFR  part  1320  require  each  Federal 
agency  to  obtain  an  OMB  approval  to 
continue  an  information  collection 
activity  for  which  the  agency  received 
prior  approval.  BTS  is  seeking  OMB' 
approval  for  the  following  BTS 
information  collection  activity. 

Title:  Class  I  Quarterly  and  Annual 
Reports  of  Motor  Carriers  of  Passengers. 

OMB  Control  Number:  2139-0003. 

Form  Number:  BTS  Fonn  MP-1.     . 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Respondents:  Class  I  Motor  Carriers  of 
Passengers. 

Number  of  Respondents:  26. 

Estimated  Time  Per  Response:  1.5 
hours. 

Expiration  Date:  February  28,  2003. 

Frequency:  Quarterly  and  Aimually. 

Total  Annual  Burden:  195  hours. 

Abstract:  This  report  provides 
financial  and  operating  data.  The 
Department  of  Transportation  uses  this 
information  to  assess  the  health  of  the 
industry  and  identify  industry  changes 
that  may  affect  national  transportation 
policy.  The  data  also  show  company 
financial  stability  and  traffic. 

For  additional  information  regarding 
this  data  collection,  interested  parties 
may  review  the  supporting  statements 
the  agency  submitted  to  OMB. 

Issued  on:  March  10,  2003  in  Washington, 
DC. 

Russell  B.  Capelle,  Jr., 
Assistant  BTS  Director  for  Motor  Carrier 
Information,  Department  of  Transportation. 
[FR  Doc.  03-6185  Filed  3-13-03;  8:45  ami 
BLUNG  CODE  491fr-FE-^ 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Notice  of  Proposed  Information 
Collection  for  Public  Comment: 
Community  Developntent  Rnancial 
Institutions  Fund,  Banic  Enterprise 
Award  Program,  2003-2004 
Application 

AGENCY:  Community  Development 

Financial  Institutions  Fund,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  proposed  information 
collection  requirement,  concerning  the 
Community  Development  Finemcial 
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Institutions  Fund  (the  Fund)  Bank 
Enterprise  Award  (BEA)  Program  2003- 
2004  Application,  pursuant  to  which 
insured  depository  institutions  (as 
defined  by  12  U.S.C.  1813(c)(2))  may 
apply  to  the  Fund  for  awards  for 
performing  certain  qualified  activities 
(as  defined  by  12  CFR  1806.103(mm)). 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  the  Paperwork 
Reduction  Act.  The  Fund  is  soliciting 
public  comments  on  the  subject 
proposal. 

DATES:  Written  and  electronic  comments 
on  the  subject  proposal  must  be 
submitted  to  the  Fund  by  May  13,  2003. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  subject  proposal.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  by  mail  to:  Margaret 
Nilson,  Depository  Institutions  Manager, 
CDFI  Fund,  601  Thirteenth  Street,  NW., 
Suite  200,  Washington  DC  20005;  by  e- 
mail  to  cdfihelfMcdfi.treas.gov;  or  by 
facsimile  at  (202)  622-8244.  This  is  not 
a  toll  free  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Nilson,  Depository  Institutions 
Manager,  CDFI  Fimd,  601  Thirteenth 
Street,  NW.,  Suite  200,  Washington  DC 
20005;  telephone  number:  (202)  622- 
8917.  This  is  not  a  toll  free  number. 
Copies  of  the  proposed  application  form 
and  other  available  information  may  be 
obtained  from  Ms.  Nilson,  or  on  the 
BEA  page  of  the  Fund's  Web  site,  at: 
h  ttp  ://www.  cdfifund.gov. 
SUPPLEMENTARY  INFORMATION:  The  Fund 
will  submit  the  proposed  information 
collection  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  This  notice  is  soliciting 
conmients  from  members  of  the  public 
and  affected  organizations  concerning 
the  proposed  collection  of  information 
to:  (1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  to 
insure  proper  performance  of  the 
functions  of  the  Fund,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  Fund's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
Please  note:  The  fund  may  not  consider 
public  comments  in  the  event  that  OMB 
determines  that  modifications  to  the 


proposed  information  collection  are  not 
substantive  and  thus  do  not  require  that 
the  Fund  obtain  public  comments  prior 
to  issuing  the  2003-2004  B^ 
Application. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Community 
Development  Financial  Institutions 
Fimd  Bank  Enterprise  Award  Program 
2003-2004  Application. 

Description  of  the  need  for 
information  and  proposed  use:  The 
Fund,  a  wholly  owned  government 
corporation  within  the  Department  of 
the  Treasury,  is  administering  the  FY 
2003  and  FY  2004  funding  rounds  of  its 
BEA  Program,  pursuant  to  that  certain 
Notice  of  Funds  Availability  (NOFA), 
published  in  the  Federal  Register,  on 
February  4,  2003,  at  68  FR  5727  (2003). 
As  provided  in  the  NOFA,  the  Fund  will 
make  awards  to  insiu^d  depository    ■ 
institutions,  based  upon  such 
institutions'  completion  of  certain 
qualified  activities,  as  reported  in  the 
application.  The  application  will  solicit 
information  concerning:  applicants' 
eligibility  to  participate  in  the  BEA 
Program;  the  character  and  quantity 
(value)  of  applicants'  activities,  and  the 
extent  to  which  such  activities  may  be 
qualified  activities;  and  appropriate 
supporting  documentation.  The 
questions  that  the  application  contains, 
and  the  information  generated  thereby, 
will  enable  the  Fimd  to  evaluate 
applicants'  activities  and  determine  the 
extent  of  applicants'  eligibility  for  a 
BEA  Program  award. 

Members  of  the  affected  public:  Every 
insured  depository  institution  that 
applies  to  the  Fund  for  an  award  under 
the  BEA  Program  will  be  required  to 
submit  an  application.  One  hundred 
fifty-nine  (159)  such  insured  depository 
institutions  applied  to  participate  in  the 
FY  2002  funding  round. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  Fund  estimates 
that  completing  each  application  will 
take  15  hours,  for  a  total  maximum 
burden  hour  estimate  of  2,385  hours 
(based  upon  the  number  of  applicants  to 
the  BEA  Program  in  the  FY  2002 
funding  round)  . 

Total  Estimated  Armual  Burden 
Hours:  2,385  hours. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended; 
12  U.S.C.  1834a;  12  U.S.C.  4713.      • 


Dated:  March  10.  2003. 
Tony  T.  Brown, 

Director,  Community  Development  Financial 

Institutions  Fund. 
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DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Notice  of  Funds  Availability  Inviting 
Applications  for  the  Community 
Development  Financial  Institutions 
Fund — Banl(  Enterprise  Award 
Program:  Change  of  Application 
■deadlines;  Corrections 

AGENCY:  Commimity  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 
ACTION:  Change  of  application 
deadlines;  corrections. 

Change  of  Application  Deadlines:  On 
February  4,  2003.  the  Community 
Development  Financial  Institutions 
Fimd  (the  "Fund")  announced  in  a 
NOFA  for  the  BEA  Program  (68  FR  5727 
(2003))  that  the  deadfine  for 
applications  for  BEA  Program  awards 
was  July  17,  2003,  for  those  applicants 
that  opt  to  apply  under  the  6-month 
baseline/assessment  period,  as  defined 
in  12  CFR  1806.103(k)  and  (f), 
respectively,  and  as  further  specified  in 
the  NOFA  (the  "6-month  option"). 

This  notice  is  to  announce  that  the 
Fund  is  extending  until  5  p.m.,  July  23, 
2003  the  deadline  for  the  submission  of 
applications  for  BEA  Program  awards 
for  those  applicants  that  apply  under 
the  6-manth  option,  for  the  FY  2003 
funding  roimd. 

Correcdon 

Section  X  of  the  February  4,  2003 
NOFA  states  incorrectly  that  the  award 
percentage  applicable  to  an  Equity 
Divestment  in  CDFI  shall  be  15  percent 
for  if  the  applicant  is  CDFI,  and  5 
percent  if  the  applicant  is  not  a  CDFI. 
68  FR  5730  (2003).  The  correct  award 
percentage  for  an  Equity  Investment  in 
a  CDFI  shall  be  15  percent  for  all 
applicants,  whether  such  applicant  is  a 
CDFI,  or  not. 

All  other  information  and 
requirements  set  forth  in  the  February  4, 
2003  NOFA  for  the  BEA  Program  shall 
•  remain  effective,  as  published. 
FOR  FURTHER  INFORMATION,  CONTACT:  If 

you  have  any  questions  about  the 
programmatic  Teqiurements  for  this 
program,  contact  the  Depository 
Institutions  Manager.  If  you  have 
questions  regarding  administrative 


requirements,  contact  the  Fund's 
Awards  Manager.  The  Depository 
Institutions  Manager  and  the  Awards 
Manager  may  be  reached  by  e-mail  at 
cdfihelp@cdfi.treas.gov,  by  telephone  at 
(202)  622-6355,  by  facsimile  at  (202) 
622-7754,  or  by  mail  at  CDFI  Fund,  601 
1 3th  Street,  NW. ,  Suite  200  South, 
Washington,  DC  20005. 
These  are  not  toll  free  numbers. 

Authority:  12  U.S.C.  1834a,  4703.  4703 
note,  4704.  4706.  4707,  4713,  4717;  12  CFR 
part  1806. 

Dated:  March  10,  2003. 
Tony  T.  Bimni, 

Director,  Community  Development  Financial 

Institutions  Fund. 
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DEPARTMENT  OF  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
ACH  Vendor/Miscellaneous  Payment 
Enrollment  Form 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  a 


continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  SF  3881  "ACH  Vendor/ 
Miscellaneous  Payment  Enrollment 
Form." 

DATES:  Written  comments  should  be 
received  on  or  befoce  May  13,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Records  and 
Information  Management  Staff,  Room 
135,  Hyattsville,  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carolyn  Dimston, 
Program  Assistance  Division,  401  14th 
Street,  SW.,  Washington,  DC  20227, 
(202)874-7491. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  ACH  Vendor/Miscellaneous 
Payment  Enrollment  Form. 

OMB  Number:  1510-0056. 

Form  Number:  SF  3881. 

Abstract:  This  form  is  used  to  collect 
payment  data  from  vendors  doing 
business  with  the  Federal  Govemnient. 
The  Treasury  Department,  Financial 
Management  Service,  will  use  the 
information  to  electronically  transmit 
payments  to  vendors'  financial 
institutions. 

Current  Actions:  Extension  of 
currently  approved  collection. 


Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
80,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  20,000. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  vrill 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  (Quality,  utihty,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  oper^on, 
maintenance  and  purchase  of  services  to 
provide  information. 

Bettsy  Lane, 

Assistant  Commissioner, Federal  Finance. 
[FR  Doc.  03-6115  Filed  3-13-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310.  312.  314.  320.  600, 
601,  and  606 

[Doclwt  No.  OON-1484] 

RIN  0910-AA97 

Safety  Reporting  Requirements  for 
Human  Drug  and  Biological  Products 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  pre-  and  postmarketing  safety 
reporting  regulations  for  human  drug 
and  biological  products  to  implement 
deRnitions  and  reporting  formats  and 
standards  recommended  by  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
and  by  the  World  Health  Organization's 
(WHO'S)  Council  for  International 
Orgsuiizations  of  Medical  Sciences 
(CIOMS);  codify  the  agency's 
expectations  for  timely  acquisition, 
evaluation,  and  submission  of  relevant 
safety  information  for  marketed  drugs 
and  licensed  biological  products; 
require  that  certain  information,  such  as 
domestic  reports  of  medication  errors, 
be  submitted  to  the  agency  in  an 
expedited  manner;  clarify  certain 
requirements;  and  make  other  minor 
revisions.  FDA  is  also  proposing  to 
amend  its  postmarketing  annual 
reporting  regulations  for  human  drug 
and  licensed  biological  products  by 
revising  the  content  for  these  reports. 
FDA  is  taking  this  action  to  strengthen 
its  ability  to  monitor  the  safety  of 
human  drugs  and  biological  products. 
The  intended  effect  of  these  changes  is 
to  further  worldwide  consistency  in  the 
collection  of  safety  information  and 
submission  of  safety  reports,  increase 
the  quality  of  safety  reports,  expedite 
FDA's  review  of  critical  safety 
information,  and  enable  the  agency  to 
protect  and  promote  public  health. 
These  proposed  changes  would  be  an 
important  step  toward  global 
harmonization  of  safety  reporting 
requirements  and  additional  efforts  are 
underway  within  the  Department  of 
Health  and  Human  Services  to 
harmonize  the  reporting  requirements  of 
U.S.  Federal  agencies  (e.g..  FDA  and  the 
National  Institutes  of  Heahh  (NIH)  are 
continuing  to  work  together  to  address 
the  best  ways  to  streamline  information 


sharing  and  harmonize,  to  the  extent 
possible,  the  safety  reporting 
requirements  of  the  two  agencies). 
DATES:  Submit  written  comments  by 
July  14,  2003.  Submit  written  comments 
on  the  collection  of  information  by 
April  14.  2003. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  e-mail: 
FDADockets@oc.fda.gov  or  to  the 
Internet  at  http:// 

www.  accessdata  .fda  .gov/scripts/oc/ 
dockets/comments/commentdocket.cfm. 
FAX  written  comments  on  the 
information  collection  provisions  to  the 
OfBce  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235. 
Washington.  DC  20503.  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA.  202- 
395-6974. 
FOR  FURTHER  INFORMATKW  CONTACT: 

For  information  concerning  human 
drug  products:  Audrey  A.  Thomas, 
Center  for  Drug  Evaluation  and  Research 
(HFD-7),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-594-5626. 

For  information  concerning  human 
biologicahproducts:  Miles  Braun,  Center 
for  Biologies  Evaluation  and  Research 
(HFM-220),  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  301-827- 
6079. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Previous  Safety  Reporting  Rulemaking  and 

Current  Guidances 

II.  Introduction 

A.  Persons  Subject  to  the  Safety  Reporting 
Regulations 

1.  Premarketing  Expedited  Safety 
Reporting  Regulations 

2.  Postmarketing  Safety  Reporting 
Regulations 

3.  Terms  Used  in  This  Document 

B.  Rationale  for  This  Proposal 

1.  International  Standards 

2.  Quality  of  Postmarketing  Safety  Reports 

3.  New  Postmarketing  Expedited  Safety 
Reports 

a.  Medication  errors 

b.  Unexpected  SADRs  with  unknown 
outcome 

c.  Always  expedited  reports 

d.  Blood  and  blood  component  safety 
reports 

4.  Bioavailability  and  Bioequivalence 
Studies  Not  Subject  to  an  Investigational 
New  Drug  Application  (IND) 

C.  New  Safety  Reporting  AbbreviaTions 

D.  Highlights  of  Proposed  Changes  to 
FDA's  Safety  Reporting  Regulations 

III.  Description  of  the  Proposed  Rule 
A.  Definitions 


1.  Suspected  Adverse  Drug  Reaction 
(SADR) 

2.  A  Life-Threatening  SADR 

3.  Serious  SADR,  Nonserious  SADR,  and 
SADR  With  Unknown  Outcome 

4.  Contractor 

5.  Minimum  Data  Set  and  Full  Data  Set  for 
an  Individual  Case  Safety  Report 

6.  Active  Query 

7.  Spontaneous  Report 

8.  Medication  Error 

9.  Company  Core  Data  Sheet,  Company 
Core  Safety  Information  (CCSI),  Listed 
SADR,  Unlisted  SADR,  and  Unexpected 
SADR 

10.  Data  Lock  Point  and  International  Birth 
Date 

B.  IND  Safety  Reports 

1.  Review  of  Safety  Information 

2.  Written  IND  Safety  Reports 

a.  Minimum  data  set 

b.  Serious  and  unexpected  SADRs 

c.  Information  sufficient  to  consider 
product  administration  changes 

d.  Reporting  format 

3.  Telephone  Safety  Reports 

4.  IND  Safety  Reporting  for  Drugs  Marketed 
in  the  United  States 

5.  Investigator  Reporting 

C.  Postmarketing  Safety  Reporting 

1.  Prescription  Drugs  Marketed  for  Human 
Use  Without  an  Approved  Application 

2.  Review  of  Safety  Information        ^ 

3.  Reporting  Requirements 

4.  Request  for  Alternative  Reporting 
Frequency 

5.  Determination  of  Outcome,  Minimum 
Data  Set,  and  Full  Data  Set 

6.  Spontaneous  Reports  and  Reports  From 
Clinical  Trials 

7.  Lack  of  Efficacy  Reports 

D.  Postmarketing  Expedited  Reports 

1.  Serious  and  Unexpected  SADRs 

2.  Information  Sufficient  to  Consider 
Product  Administration  Changes 

3.  Unexpected  SADRs  With  Unknown 
Outcome 

4.  Always  Expedited  Reports 

5.  Medication  Errors 

6.  FoUowup  Reports 

7.  Supporting  Documentation 

8.  Scientific  Literature 

9.  Contractors  and  Shared  Manufacturers 

10.  Prescription  Drugs  Marketed  for 
Human  Use  Without  an  Approved 
Application 

11.  Class  Action  Lawsuits 

12.  Blood  and  Blood  Component  Safety 
Reports 

E.  Postmarketing  Periodic  Safety  Reporting 

1.  Traditional  Periodic  Safety  Reports 
(TPSRs) 

a.  Narrative  summary  and  analysis  of 
individual  case  safety  reports 

b.  Individual  case  safety  reports 

c.  Increased  frequency  reports 

d.  Safety-related  actions  to  be  taken 

e.  Summary  tabulations 

{.  History  of  safety-related  actions  taken 
g.  Location  of  safety  records 
h.  Contact  person 

2.  Periodic  Safety  Update  Reports  (PSURs) 

a.  Title  page,  table  of  contents,  and 
introduction 

b.  Worldwide  marketing  status 

c.  Actions  taken  for  safety  reasons 


d.  Changes  to  CCSI  , 

e.  Worldwide  patient  exposure 

f.  Individual  case  safety  reports 
i.  Line  listings 

ii.  Summary  tabulations 

g.  Safety  studies 

h.  Other  information 

i.  Overall  safety  evaluation 

j.  Conclusion 

k.  Appendices 

i.  Company  core  data  sheet 

ii.  U.S.  labeling 

iii.  Spontaneous  reports  submitted  to  the 

applicant  by  ah  individual  other  than  a 

health  care  professional 
iv.  SADRs  with  unknown  outcome 
V.  Class  action  lawsuits 
vi.  Lack  of  efficacy  reports 
vii.  Information  on  resistance  to 

antimicrobial  drug  products 
viii.  Medication  errors 
ix.  U.S.  patient  exposure 
x.  Location  of  safety  records 
xi.  Contact  person 

3.  Interim  Periodic  Safety  Reports  (IPSRs) 

4.  Semiannual  Submission  of  Individual 
Case  Safety  Reports 

5.  Reporting  Requirements 

a.  Reporting  intervals 

b.  Submission  date 

c.  Cover  letter 

d.  International  birth  date  for  combination 
products 

F.  Reporting  Format 

1 .  Forms  Versus  Narrative  Format 

2.  Medical  Dictionary  for  Regulatory 
Activities  (MedDRA) 

3.  Single  Form  for  Each  Identifiable  Patient 

4.  Contact  Person 

5.  Computer-Generated  Facsimile  of  FDA 
Form  3500A  or  Vaccine  Adverse  Event 
Reporting  System  (VAERS)  Form 

6.  Other  Revisions 

G.  Patient  Privacy 
H.  Recordkeeping 

I.  Abbreviated  New  Drug  Application 

(ANDA)  Products 
J.  Postmarketing  Approved  New  Drug 

Application  (NDA)  and  Biologies  License 

Application  (BLA)  Annual  Reports 
K.  Safety  Reporting  for  In  Vivo 

Bioavailability  and  Bioequivalence 

Studies 
L.  Proposed  Implementation  Scheme 

IV.  Environmental  Imfiact 

V.  Analysis  of  Impacts 

A.  Background  and  Summary 


B.  Market  Failure 

C.  Benefits 

1.  Expanded  Safety  Information 

2.  Improved  Uniformity  and  Quality  of 
Safety  Information 

3.  Potential  Savings  fitim  Reduced  SADR- 
Related  Hospitalizations 

a.  Reduced  rate  of  SADR-related 
hospitalizations 

b.  Reduced  rate  of  in-hospital  SADRs 

c.  Indirect  benefits  of  reducing  the  hospital 
costs  of  SADRs 

d.  Simi  of  SADR-related  costs 

4.  Cost  Savings  and  More  Efficient  Use  of 
Resources 

a.  Savings  related  to  maintaining  and 
building  data  bases  of  SADRs  and 
intercompany  transfers  of  drug  safety 
data 

b.  Savings  related  to  greater  ease  in 
entering  into  intercompany  agreements 

c.  Savings  related  to  eventual  international 
harmonization  to  the  PSUR  format 

d.  Potential  savings  in  clinical  trial 
management 

e.  Leveraging  specialized  knowledge 

f.  Total  benefits 

D.  Costs  of  Compliance 

1.  Costs  of  New  Recordkeeping  and 
Reporting  Requirements 

a.  Number  of  reports 

b.  New  time  burden 
i.  Expedited  reports 
ii.  Followup  reports 
iii.  Blood  products 

iv.  IND  and  bioavailability/bioequivalence 

safety  reports 
V.  Semiaimual  submissions  of 

postmarketing  individual  case  safety 

reports 
vi.  Postmarketing  period  safety  reports 

(TPSR,  PSUR,  and  IPSR) 
vii.  Other  reports 

c.  Aimual  cost  of  the  reporting  and 
recordkeeping  provisions' 

2.  Costs  of  MedDRA 

a.  One-time  costs 

i.  Planning  and  coordination 

ii.  Development  of  information  technology 

support  structure 
iii.  Purchase  or  development  of  an 

autoencoder 
iv.  Conversion  of  legacy  safety  data 
V.  Training  of  personnel 
vi.  Revision  of  standard  operating 

procedures  (SOPs) 

b.  Recurring  costs 


i.  MedDRA  core  subscription 
.    ii.  MedDRA  versions  and  quarterly  updates 
-  iii.  Maintenance  of  existing  dictionaries 

E.  Small  Business  Analysis 

1.  Need  for  and  Objectives  of  the  Rule 

2.  Description  and  Estimate  of  Small 
Entities 

3.  Projected  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements  , 

a.  Reporting  and  recordkeeping 
requirements 

b.  Implementing  MedDRA 

4.  Alternatives  and  Steps  to  Minimize  the 
Impact  on  Small  Entities 

a.  Do  nothing 

b.  Do  not  require  a  medical  dictionary 

c.  Do  not  require  medication  errors  as 
expedited  reports 

d.  Do  Rot  require  blood  establishments  to 
submit  reports  for  all  serious  SADRs 
associated  with  blood  collection  and 
transfusion 

e.  Do  not  require  certain  bioavailability  and 
bioequivalence  reports  as  expedited 
reports 

f  Waivers  for  economic  hardship 
g.  Small  business  outreach,  training,  and 
assistance 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  References 

VI.  Paperwork  Reduction  Act  of  1995 

A.  Expedited  Safety  Reporting 

B.  Periodic  Safety  Reports 

C.  Other  Reports 

D.  Recordkeeping 

Vn.  Executive  Order  13132:  Federalism 

I.  Previous  Safety  Reporting 
Rulemaking  and  Current  Guidances 

FDA  has  imdertaken  a  major  effort  to 
clarify  and  revise  its  regulations 
regarding  pre-  and  postmarketing  safety 
reporting  for  hiunan  drug  and  biological 
products.  Since  1990.  several  rules  and 
guidances  have  been  issued  regarding 
these  regulations.  Some  of  these 
guidances  have  been  issued  by 
international  organizations  (i.e.,  ICH 
and  CIOMS),  while  others  have  been 
issued  by  FDA.  In  figure  1  of  this 
docimient,  FDA  illustrates  how  these 
rules  and  guidances  relate  to  the  current 
proposed  rule. 
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In  the  Federal  Register  of  October  27, 
1994  (59  FR  54046),  FDA  published  a 
proposed  rule  to  amend  its  expedited 
and  periodic  pre-  and  postmarketing 
safety  reporting  regulations  for  human 
drug  and  biological  products  (the 
October  1994  proposal).  In  the  Federal 
Register  of  October  7, 1997  (62  FR 
52237),  FDA  published  a  final  rule 
amending  its  expedited  pre-  and 
postmarketing  safety  reporting 
regulations  for  human  drug  and 
biological  products  (the  October  1997 
final  rule).  The  October  1997  final  rule 
implemented  certain  international 
standards  recommended  in  an  ICH 
guidance  entitled  "Clinical  Safety  Data 
Management:  Definitions  and  Standards 
for  Expedited  Reporting"  (60  FR  11284, 
March  1, 1995)  (the  ICH  E2A  guidance). 
FDA  is  now  proposing  additional 
amendments  to  its  expedited  pre-  and 
postmarketing  safety  reporting 
regulations  based  on  recommendations 
in  the  ICH  E2A  guidance  that  were  not 
included  in  the  October  1994  proposal. 
Although  the  ICH  E2A  guidance 
pertains  to  expedited  safety  reporting 
during  the  premarketing  phase  of  drug 
development,  the  agency  has 
determined  that  many  of  the  definitions 
and  standards  also  should  apply  to 
FDA's  expedited  postmarketing  safety 
reporting  requirements. 

The  proposed  amendments  to  the 
postmarketing  periodic  safety  reporting 
requirements  in  the  October  1994 
proposal  were  based  on 
recommendations  in  a  GIOMS  II  report 
issued  in  1992  ("International  Reporting 
of  Periodic  Drug-Safety  Update 
Summaries")  (Ref.  28).  As  explained  in 
the  October  1997  final  rule,  the  agency 
decided  not  to  finalize  these  proposed 
amendments  (62  FR  52237  and  52238) 
until  FDA  considered  ICH's 
recommendations  on  this  topic.  These 
recommendations  were  published  in  an 
ICH  final  guidance  entitled  "Clinical 
Safety  Data  Management:  Periodic 
Safety  Update  Reports  for  Marketed 
Drugs"  "(PSURs)  (the  ICH  E2C 
guidance)  (62  FR  27470,  May  19, 1997). 
After  review  of  the  ICH  E2C  guidance, 
FDA  decided  to  repropose  the 
postmarketing  periodic  safety  reporting 
amendments  in  the  October  1994 
proposal.  These  amendments  are  being 
reproposed  in  this  rulemaking  based  on 
recommendations  in  the  ICH  E2C 
guidance  and  comments  submitted  in 
response  to  the  October  1994  proposal. 

An  addendum  to  the  ICH  E2C 
guidance  has  been  prepared  by  ICH 
based  on  experience  gained  over  the 
past  5  years  in  preparation  of  PSUR 
reports  by  companies  and  review  of 
them  by  regulators  (the  ICH  Vl  draft 
guidance)  (67  FR  79939;  December  31, 
2002).  FDA  is  interested  in 
harmonizing,  to  the  extent  possible,  its 


postmarketing  periodic  safety  reporting 
regulations  with  the  reconmiendations 
in  the  ICH  VI  draft  guidance.  In  this 
regard,  FDA  is  interested  in  comment 
fi-om  the  public  on  whether  the  agency 
should  implement  these 
recommendations  (e.g.,  permit  use  of 
summary  bridging  reports,  include  an 
executive  summary  in  PSURs,  permit 
use  of  different  versions  of  reference 
safety  information  within  a  reporting 
interval  or  use  of  the  version  in  effect  at 
the  end  of  the  reporting  interval). 

Some  of  the  comments  submitted  in 
response  to  the  October  1994  proposal 
noted  that  several  of  the  proposed 
amendments  to  the  postmarketing 
periodic  safety  reporting  regulations 
would  result  in  duplicative  reporting  of 
information  currently  required  in 
postmarketing  approved  new  drug 
application  (NDA)  annual  reports.  The 
comments  questioned  the  value  of 
submitting  similfu-  information  to  FDA 
in  two  different  reports  and  requested 
that  the  agency  require  inclusion  of  this 
information  in  either  one  report  or  the 
other,  but  not  in  both  of  them.  In  light 
of  these  comments,  FDA  is  proposing  to 
revoke  the  requirement  for  safety-related 
information  in  postmarketing  approved 
NDA  annual  reports. 

In  the  Federal  Register  of  Deceihber  2, 
1998  (63  FR  66^32),  FDA  issued  a  final 
rule  amending  its  postmarketing 
approved  NDA  annual  reports 
regulations  to  require  reporting  of 
specific  information  regarding  studies  in 
pediatric  populations  (the  1998 
pediatric  final  rule).  The  1998  pediatric 
final  rule  also  required  a  new  annual 
report  for  biological  products  with 
approved  biologies  license  applications 
(BLAs)  that  contains  the  same  type  of 
information  on  studies  of  licensed 
biological  products  in  pediatric 
populations.  FDA  is  proposing  to  amend 
the  annual  reporting  requirements  for 
licensed  biological  products  to  revoke 
the  requirement  to  submit  safety-related 
information  in  these  reports.  This 
proposal  is  consistent  with  the  proposed 
amendments  to  the  postmarketing 
approved  NDA  aimual  reporting 
requirements. 

In  the  Federal  Register  of  June  25, 
1997  (62  FR  34166),  FDA  published  a 
final  rule  revoking  the  postmarketing 
safety  reporting  requirement  for 
submission  of  increased  frequency 
reports  in  an  expedited  maimer  (the 
increased  frequency  reports  final  rule). 
These  reports  contained  information 
regarding  a  significant  increase  in 
frequency  of  an  adverse  drug  experience 
(synonymous  with  adverse  experience) 
that  is  both  serious  and  expected  for 
marketed  human  drug  and  licensed 
biological  products.  FDA  is  now 
proposing  to  amend  its  regulations  to 
require  submission  of  increased 


frequency  t)rpe  information  for  marketed 
human  drugs  and  licensed  biological 
products  in  postmarketing  periodic 
safety  reports. 

In  the  Federal  Register  of  August  27, 
1997  (62  FR  45425),  FDA  published  a 
notice  of  availability  of  a  guidance  for 
industry  entitled  "Postmarketing 
Adverse  Experience  Reporting  for 
Human  Drug  and  Licensed  Biological 
Products;  Clarification  of  What  to 
Report"  (the  clarification  guidance  of 
1997).  This  guidance  clarifies  the 
agency's  policy  concerning  certain 
postmarketing  safety  reporting 
requirements  for  human  drugs  and 
licensed  biological  products.  The 
guidance:  (1)  Describes  the  information 
that  should  be  obtained  before  an 
individual  case  safety  report  (i.e.,  FDA 
Form  3500A,  CIOMS  I  Form,  Vaccine 
Adverse  Event  Reporting  System 
(VAERS)  Form)  of  an  adverse 
experience  should  be  considered  for 
submission  to  FDA;  (2)  clarifies  how 
solicited  safety  information  from 
plaimed  contacts  with  patients  should 
be  handled;  and  (3)  informs  applicants 
that  FDA  will  entertain  waiver  requests 
for  periodic  submission  of  individual 
case  safety  reports  for  adverse 
experiences  that  are  determined  to  be 
nonserious  and  expected. 

FDA  received  28  comments  from 
medical  centers,  physicians,  and 
consumers  regarding  the  clarification 
guidance  of  1997.  All  of  these  conmients 
pertained  to  the  item  regarding  waiver 
requests  for  periodic  submission  of 
individual  case  safety  reports  for 
adverse  experiences  that  are  determined 
to  be  nonserious  and  expected.  The 
agency  considered  these  conmients  in 
developing  this  proposed  rule.  All  of  the 
conmients  requested  that  FDA  postpone 
granting  these  waivers  until  this  new 
policy  receives  more  complete  public 
scrutiny  and  debate.  The  comments 
stated  that  the  new  waiver  policy  would 
deprive  the  public  of  access  to 
important  safety  information  about 
adverse  reactions  to  approved  drugs  and 
biological  products.  The  comments 
noted  that,  in  some  cases,  adverse 
reactions  classified  as  "nonserious" 
may,  in  fact,  be  related  to  very  serious 
reactions.  The  comments  also  indicated 
that  the  new  waiver  policy  provides 
industry  with  an  incentive  to  classify 
serious  reactions  as  "nonserious"  so 
that  the  reactions  would  not  have  to  be 
reported  to  FDA. 

Even  though  applicants  may  currently 
request  waivers  for  submission  of 
individual  case  safety  reports  for 
nonserious,  expected  adverse 
experiences,  the  agency  should  continue 
to  receive  information  regarding  these 
experiences.  The  clarification  guidance 
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of  1997  provides  that  summary 
tabulations  of  nonserious,  expected 
adverse  experiences  be  included  in 
postmarketing  periodic  safety  reports.  If 
warranted,  FDA  could  request 
submission  of  an  individual  case  safety 
report  for  any  nonserious,  expected 
adverse  experience.  Thus,  even  if  a 
waiver  is  granted,  the  agency  will 
continue  to  receive  sufficient 
information  to  monitor  the  safety  of 
marketed  drugs  and  licensed  biological 
products.  FDA  is  now  proposing 
amendments  to  its  postmarketing 
periodic  safety  reporting  regulations 
that  would  require  that  nonserious, 
expected  adverse  experiences  '  be 
submitted  to  the  agency  in  summary 
tabulations  consistent  with  the 
clarification  guidance  of  1997.  At  this 
time,  FDA  is  also  proposing  to  codify 
the  other  recommendations  in  the 
clarification  guidance  of  1997  (i.e., 
require  a  minimum  data  set  for 
individual  case  safety  reports,  describe 
how  solicited  safety  information  from 
planned  contacts  with  patients  must  be 
handled). 

In  the  Federal  Register  of  March  12, 
2001  (66  FR  14391).  FDA  published  a 
notice  of  availability  of  a  draft  guidance- 
for  industry  entitled  "Postmarketing 
Safety  Reporting  for  Human  Drug  and 
Biological  Products  Including  Vaccines" 
(the  draft  guidance  of  2001).  The  draft 
guidance  of  2001  represents  the 
agency's  current  thinking  on  reporting 
of  postmarketing  adverse  drug 
experiences  for  human  marketed  drug 
and  biological  products  including 
vaccines  in  accordance  with  FDA's 
postmarketing  safety  reporting 
regulations  for  these  products  in  effect 
at  the  time  the  draft  guidance  of  2001 
was  issued.  The  draft  guidance  of  2001 
consolidates  the  agency's  existing 
guidances  on  this  topic  and  revises 
them  based  on  the  October  1997  final 
rule  and  the  increased  frequency  reports 
final  rule.  The  draft  guidance  of  2001, 
once  finalized,  will  replace  FDA's 


guidances  entitled  "Postmarketing 
Reporting  of  Adverse  Drug  Experiences" 
(57  FR  61437,  December  24, 1992)  (the 
guidance  of  1992),  "Adverse  Experience 
Reporting  for  Licensed  Biological 
Products"  (the  guidance  of  1993),  and 
the  clarification  guidance  of  1997.  The 
agency  will  issue  a  final  guidance  for 
industry  on  this  topic  after  considering 
the  comments  received  on  the  draft 
guidance  of  2001. 

FDA  is  now  proposing  to  codify 
certain  expectations  described  in  the 
draft  guidance  of  2001  to  improve  the 
quality  of  postmarketing  safety  reports 
submitted  to  the  agency  for  human 
marketed  drug  and  biological  products, 
and  also  to  clarify  certain  postmarketing 
safety  reporting  requirements.  Once  this 
proposed  rule  is  finalized,  the  draft 
guidance  of  2001.  as  finalized,  will  be 
updated  to  provide  industry  with 
assistance  in  fulfilling  the  new  safety 
reporting  requirements  for  human 
marketed  drug  and  biological  products. 

In  June  2001.  CIOMS  issuea  a  new 
report  entitled  "Current  Challenges  in 
Pharmacovigilance:  Pragmatic 
Approaches  "  (CIOMS  V  report)  (Ref. 
29).  This  report  provides 
recommendations  for  simplification, 
clarification,  and  harmonization  of 
certain  drug  safety  practices.  Many  of 
these  recommendations  serve  to  provide 
guidance  for  industry  and  would  not  be 
subject  to  requirements  of  individual 
regulatory  authorities  [e.g.,  FDA).  Those 
that  are  the  subject  of  our  proposed  rule 
are  essentially  consistent  with  what  we 
are  proposing.  However,  in  some  cases, 
there  may  be  differences  (see  section 
III.  A.6  of  this  document  for  discussion 
of  use  of  active  query  and  written 
requests  for  acquisition  of  foUowup 
information). 

In  the  Federal  Register  of  November 
5,  1998  (63  FR  59746).  FDA  published 
an  advance  notice  of  proposed 
rulemaking  announcing  that  it  is 
considering  a  proposal  to  require 
persons  subject  to  the  postmarketing 


safety  reporting  regulatioas  to  submit 
postmarketing  expedited  individual 
case  safety  reports  and  individual  case 
safety  reports  contained  in 
postmarketing  periodic  safety  reports  to 
the  agency  electronically  using  a 
standardized  medical  terminology, 
standardized  data  elements,  and 
electronic  transmission  standards 
recommended  by  the  ICH.  Under  the 
auspices  of  ICH,  standard  medical 
terminology  for  regulatory  purposes, 
MedDRA,  the  medical  dictionary  for 
regulatory  activities  (ICH  Ml),  has  been 
developed  (63  FR  59746  at  59748).  On 
November  24.  1998,  an  international 
maintenance  and  support  services 
organization  (MSSO)  was  established  to 
maintain  and  update  MedDRA  in 
response  to  medical/scientific  advances 
and  regulatory  changes  and  to  serve  as 
the  licensing  agent  for  distribution  of 
MedDRA.  This  proposed  rule  on  safety 
reporting  would  require  that 
postmarketing  individual  case  safety 
reports  be  coded  using  MedDRA  prior  to 
submission  to  the  agency.  In  a  separate 
rulemaking,  FDA  plans  to  propose  that 
postmarketing  individual  case  safety 
reports  be  submitted  to  the  agency 
electronically  using  standardized  data 
elements  and  electronic  transmission 
standards.  The  proposed  amendments 
for  electronic  submissions  are  beyond 
the  scope  of  this  proposed  rule. 

II.  Introduction 

II. A.  Persons  Subject  to  the  Safety 
Reporting  Regulations 

II.A.l.  Premarketing  Expedited  Safety 
Reporting  Regulations 

Section  312.32  (21  CFR  312.32), 
requires  expedited  reports  of 
premarketing  adverse  experiences 
associated  with  the  use  of  an 
investigational  human  drug  or  biological 
product  (see  table  1).  Sponsors  of  HMDs 
are  subject  to  the  premarketing 
expedited  safety  reporting  regulations. 


Table  1.— Currently  Required  Premarketing  Expedited  Safety  Reports 


Safety  report 


Wrinen  IND  safety  report 


Teleptione   and  facsimile  trans- 
mission safety  report. 


Type  of  information 


•  Serious  and   unexpected  adverse  experience 
associated  witfi  the  use  of  tfie  drug. 

•  Findings  from  tests  in  latx>ratory  animals  tfiat 
suggest  a  significant  risk  for  humans. 

Unexpected   fatal   or   life-threatening  experience 
associated  with  Vne  use  of  the  drug. 


21  CFR 
section 


312.32 


312.32 


Submission 
timeframe 


15  calendar  days 


7  calendar  days 


Persons  with 

reporting 
responsibility 


Sponsors. 


Sponsors. 


II.A.2.  Postmarketing  Safety  Reporting 
Regulations 

Sections  310.305,  314.80,  314.98,  and 
600.80  (21  CFR  310.305,  314.80,  314.98, 
and  600.80)  require  expedited  reports  of 
postmarketing  adverse  drug  experiences 
(see  table  2).  The followingpersons  are 
subject  to  these  postmarketing 
expedited  safety  reporting  regulations: 


•  Applicants  with  approved  NDAs 
(§  314.80)  and  abbreviated  new  drug 
applications  (ANDAs)  (§  314.98); 

•  Licensed  manufacturers  with 
approved  BLAs  (§  600.80); 

•  Manufact\irers,  packers,  and 
distributors  (also  shared  manufacturers, 
joint  manufacturers,  or  any  other 
participant  involved  in  divided 
manufacturing  for  §  600.80)  whose  name 
appears  on  the  label  of  a  product  with 


an  approved  NDA,  ANDA,  or  BLA 
(§§  314.80,  314.98  and  600.80);  and 

•  Manufacturers,  packers,  and 
distributors  whose  name  appears  on  the 
label  of  a  prescription  drug  product 
marketed  without  an  approved  NDA  or 
ANDA  (§  310.305).  hi  this  document, 
the  term  "applicant"  will  be  used 
instead  of  the  term  "licensed 
manufacturer"  for  persons  with 
approved  BLAs. 


Table  2.— Currently  Required  Postmarketing  Safety  Reports 


Type  of 
report 

Safety  report 

Type  of  information 

21  CFR  sectkxi 

Submission 
timeframe 

Persons  with  reporting  responsitMlity 

Expedited 

15-day  Alert  report  .. 

Serious  and  unex- 

310.305, 314.80, 

15  calendar  days  ... 

Manufacturers^  and  applicants 3. 

report. 

pected  adverse 

314.98, 

« 

- 

drug  experienced 

600.80. 

15-day  Alert  report- 

New  information  for 

310.305,  314.80, 

15  calendar  days  ... 

Manufacturers^  and  appUcants^. 

foltowup. 

15-day  Alert  report. 

314.98, 
600.80. 

Reports  to  manufac- 
turer instead  of 

Serious  adverse 

310.305  

5  calerKiar  days  

Packers  and  distritHitors. 

drug  experiences  V 

FDA. 

Reports  to  applicant 

Serious  adverse  ex- 

314.80,  314.98, 

5  calerxJar  days  

Manufacturers,  packers,  and  distributors 

instead  of  FDA. 

perierx^s^ 

600.80. 

(§§314.80,   314.98,   and  600.80)   and 

■ 

- 

ft 

joint  manufacturers,   stiared  manufac- 
turers, or  any  participant  involved  in  di- 
vided manufacturing  (§600.80). 

Expedited 

Blood  safety  report  .. 

Fatalities 

606.170  

As  soon  aspossit}le 

Bkxxl  establishments. 

report. 

(oral  or  written) 
and  7  days  (writ- 
ten). 

Periodic  re- 

Periodic adverse 

•  Narrative  sum- 

314.80, 314.98. 

Quarterly  for  3 

ApplKants. 

port. 

drug  experience 

mary  and  analysis 

600.80. 

years  from  the 

• 

report. 

of  adverse  drug 

date  of  U.S.  ap- 

experiences that 

proval  of  the  ap- 

« 

occurred  during 

plk:atk>n  and  then 

the  reporting  inter- 

annually there- 

•■ 

val  including  15- 

after. 

day  Alert  reports 

previously  sub- 

« 

mitted  to  FDA'. 

•  Individual  case 

^ 

safety  report  for 

' 

each  adverse  drug 

experience  not 

« 

submitted  to  FDA 

as  a  15-day  Alert 

report,  excluding 

. 

reports  from  post- 

• 

martteting  studies. 

. 

"    ■ 

. 

reports  in  the  sci- 

» 

entific  literature, 

and  foreign  mar- 

keting 

• 

experience'. 

• 

•  History  of  actions 

• 

taken.. 

-'        - 

'  For  spontaneous  reports,  adverse  drug  experiences  are  submitted  whether  or  not  they  are  consklered  drug  related;  for  study  reports,  adverse 
drug  experiences  are  submitted  if  there  is  a  reasonable  possibility  that  the  drug  caused  the  adverse  drug  experience. 

2  Section  310.305  also  includes  packers  and  distributors. 

3  Sections  314.80  and  314.98  also  include  manufacturers,  packers  and  distributors.  Section  600.80  also  iricludes  manufacturers,  packers,  dis- 
tritxjtors,  joint  manufacturers,  shared  manufacturers,  or  any  participant  involved  in  divided  manufacturing. 


■  '  Adverse  experiences  are  proposed  to  be  called 
suspected  adverse  drug  reactions  (SAORs)  in  this 
proposed  rule:  see  section  III.A.I  of  this  document; 


the  term  "adverse  experiences"  or  "adverse  drug 
experiences"  will  be  used  in  this  document  when 
discussions  pertain  to  FDA's  current  regulations 


and  the  terra  "SADR"  will  be  used  in  this  document 
when  discussions  pertain  to  proposals  in  this  rule. 


Applicants  with  approved  NDAs, 
ANDAs,  and  BLAs  must  also  submit 
periodic  reports  of  postmarketing 
adverse  drug  experiences  under 
§§  314.80,  314.98  and  600.80  (see  table 


2).  Manufacturers  of  prescription  drug 
products  marketed  without  an  approved 
NDA  or  ANDA  are  not  required  to 
submit  periodic  reports  of 


postmarketing  adverse  drug  experiences 
(§310.305). 

Existing  regulations,  under  §  606.170 
(21  CFR  606.170),  require  expedited 
reports  of  fatalities  associated  with 
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blood  collection  or  transfusion  (see  table 
2).  The  report  must  be  submitted  to  FDA 
by  the  collecting  facility  in  the  event  of 
a  donor  reaction  and  by  the  facility  that 
performed  the  compatibility  tests  in  the 
event  of  a  transfusion  reaction. 

Current  safety  reporting  regulations 
under  §§310.305.  314.80.  314.98. 
600.80  and  606.170.  as  well  as  the 
provisions  of  this  proposed  rule,  do  not 
apply  to  voluntary  reporting  of  adverse 
drug  experiences  to  companies  or 
regulatory  authorities  (e.g..  FDA)  by  an 
individual  (e.g.,  health  care 
professional,  consumer). 

II.A.3.  Terms  Used  in  This  Document 

The  terms  "sponsors," 
"manufacturers."  and  "applicants"  are 
used  in  this  proposed  rule  to  describe, 
as  appropriate,  persons  with  safety 
reporting  responsibilities.  "Sponsors"  is 
used  to  describe  persons  subject  to  the 
premarketing  safety  reporting 
regulations.  "Manufacturers"  is  used, 
unless  otherwise  specified,  to  describe 
persons  subject  to  the  postmarketing 
safety  reporting  regulations  under 
§  310.305  for  prescription  drug  products 
marketed  without  an  approved  NDA  or 
ANDA.  "Applicants"  is  used  to  describe 
persons  subject  to  the  postmarketing 
safety  reporting  regulations  under 
§§  314.80,  314.98,  and  600.80  for 
products  with  an  approved  NDA, 
ANDA,  or  BLA;  for  §  600.80, 
"applicants"  includes  participants 
involved  in  divided  manufacturing. 

II.B.  Rationale  for  This  Proposal 

II.B.l.  International  Standards 

Many  of  the  amendments  that  are 
being  proposed  in  this  rulemaking  are 
intended  to  harmonize  our  safety 
reporting  requirements  with 
international  standards  developed  by 
CIOMS  and  ICH  (see  table  4  of  this 
document).  These  organizations  were 
formed  to  facilitate  international 
consideration  of  issues,  particularly 
safety  issues,  concerning  the  use  of 
global  data  in  the  development  and  use 
of  drugs  and  biological  products. 

The  CIOMS  working  groups  have 
been  comprised  of  representatives  from 
regulatory  authorities,  including  FDA. 
and  the  pharmaceutical  industry.  These 
groups  have  worked  to  develop 
recommendations  for  standardization  of 
international  reporting  of  postmarketing 
adverse  reactions  by  the  pharmaceutical 
industry  to  regulatory  authorities. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  regulatory  and  industry 
representatives.  ICH  has  worked  to 
promote  the  harmonization  of  technical 


requirements  for  the  registration  of 
pliarmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission; 
the  European  Federation  of 
Pharmaceutical  Industry  Associations; 
the  Japanese  Ministry  of  Health  and 
Welfare;  the  Japanese  Pharmaceutical 
Manufacturers  Association;  FDA;  and 
the  Pharmaceutical  Research  and  . 
Manufacturers  of  America. 

One  ICH  initiative  is  to  harmonize 
certain  safety  reporting  requirements  of 
the  three  regions.  Through  the  ICH 
process,  recommendations  have  been 
developed  regarding  the  content,  format, 
and  reporting  frequency  for  expedited 
and  periodic  safety  reports  for  human 
drugs  and  biological  products  (the  ICH 
E2A  and  E2C  guidances).  In  addition,  a 
standard  medical  terminology  for 
regulatory  piuposes,  MedDRA,  has  been 
developed  (ICH  Ml).  Worldwide 
implementation  of  this  initiative  is  in 
process.  FDA.  which  has  been  actively 
involved  in  the  development  of  these 
recommendations,  has  implemented 
some  of  them  (the  October  1997  final 
rule)  and  is  proposing  to  implement 
others  in  this  rulemaking. 

FDA  believes  the  changes 
recommended  by  ICH  and  CIOMS  wfU 
result  in  more  effective  and  efficient 
safety  reporting  to  regulatory  authorities 
worldwide.  For  example,  postmarketing 
periodic  safety  reports  are,  for  the  most 
part,  currently  submitted  to  regulatory 
authorities  in  the  three  regions  at 
different  times  with  different  formats 
and  content.  International 
harmonization  efforts  are  begiiming  to 
decrease  some  of  these  differences,  but 
harmonization  of  the  format  and 
content,  as  weft  as  the  reporting 
frequency,  of  these  reports  by  all 
countries  in  the  three  regions  is 
essential  to  eliminate  unnecessary 
reporting  burdens  on  industry  so  that 
companies  can  focus  on  the  safety 
profiles  of  their  products  and  not  on  the 
different  reporting  requirements  of 
different  regions.  The  FSUR 
recommended  for  postmarketing 
periodic  safety  reporting  in  the  ICH  E2C 
guidance  provides  regulatory  authorities 
with  a  comprehensive  overview  of  the 
safety  profile  of  a  product  along  with 
other  relevant  information  such  as 
estimates  of  worldwide  patient  exposure 
and  worldwide  marketing  status  of  the 
product.  In  this  rulemaking,  FDA  is 
proposing  to  require  submission  of 
PSURs  for  certain  products  (see  sections 
III.E.2  and  III.E.S.a  of  this  document). 
FDA  is  also  interested  in  receipt  of 
additional  information  and  is  proposing 
to  require  that  such  information  be 
submitted  with  these  reports  as 


appendices  (e.g.,  copy  of  current  U.S. 
approved  labeling,  information  on 
medication  errors,  resistance  to 
antimicrobial  drug  products  and  class 
action  lawsuits)  (see  section  IIl.E.2.k  of 
this  document).  Thus,  companies  can 
prepare  the  same  core  document  for  all 
three  regions  and  any  additional 
information  required  by  FDA  would 
simply  be  attached  to  this  document. 

Another  international  harmonization 
effort  is  standardization  of  medical 
terminology  used  for  regulatory 
purposes.  As  noted  previously,  ICH  has 
developed  MedDRA  for  this  purpose. 
Currently,  companies  use  various 
medical  terminologies  for  safety 
reporting  purposes  (e.g.,  WHO's 
Adverse  Reaction  Terminology 
(WHO ART),  Coding  Symbols  for  a 
Thesaurus  of  Adverse  Reaction  Terms 
(COST ART),  Japan's  Adverse  Reaction 
Terminology  (J-ART)).  The  established 
terminologies  have  been  criticized  for  a 
number  of  reasons,  including:  Lack  of 
specificity,  hmited  data  retrieval 
options,  and  an  inability  to  effectively 
handle  complex  combinations  of  signs 
and  symptoms  (syndromes).  In  addition, 
use  of  different  terminologies  at 
different  stages  in  the  development  and 
use  of  products  complicates  data 
retrieval  and  analysis  of  information 
and  makes  it  difficult  to  effectively 
cross-reference  data  through  the  lifetime 
of  a  product.  Internationally, 
communication  is  impaired  between 
regulatory  authorities  because  of  the 
delays  and  distortions  caused  by  the 
translation  of  data  from  one  terminology 
to  another. 

Use  of  different  terminologies  also  has 
significant  consequences  for 
pharmaceutical  firms.  Companies 
operating  in  more  than  one  jurisdiction 
have  had  to  adjust  to  subsidiaries  or 
clinical  research  organizations  that  use 
different  terminologies  because  of 
variations  in  data  submission 
requirements.  The  difficulty  of 
analyzing  data  comprehensively  may  be 
compounded  by  use  of  incompatible 
terminologies  and  could  lead  to  delays 
in  recognizing  potential  public  health 
problems. 

For  these  reasons,  it  is  critical  that  a 
single  medical  terminology  be  used 
internationally  for  coding  postmarketing 
safety  reports.  FDA  is  proposing  to  use 
MedDRA  for  this  piupose  (see  section 
in.F.2  of  this  document).  MedDRA  is  the 
best  choice  because  it  was  developed 
with  input  from  regulatory  authorities 
and  industry  and  the  problems 
associated  with  the  other  terminologies 
were  taken  into  consideration  during 
development  of  MedDRA.  Some 
companies  have  begun  to  voluntarily 


submit  their  postmarketing  safety 
reports  to  FDA  coded  using  MedDRA. 

Even  though  FDA  is  proposing  to  use 
MedDRA  as  the  standard  medical 
terminology  for  reporting  purposes 
under  this  rule,  the  agency  recognizes 
that  alternative  standard  classification 
systems  for  clinical  information  exist  in 
the  United  States  and  supports  the 
national  health  data  standardization 
initiatives  underway  in  the  United 
States  under  the  Health  Insurance 
Portability  and  Accountability  Act. 

Although  this  proposed  rule  does  not 
impose  reporting  requirements  on 
health  care  providers,  the  agency 
recognizes  diat  clinicians,  medical 
centers,  hospitals  and  others  may  report 
safety  information  to  pharmaceutical 
companies.  These  third  parties  may 
employ  clinical  terminology  standards 
that  differ  from  those  proposed  here. 
Therefore,  the  agency  invites  comment 
on  the  unintended  potential  impact  of 
this  proposed  rule  on  those  parties  not 
subject  to  FDA's  safety  reporting 
requirements.  The  agency  also  invites 
comment  on  the  potential  strategies  and 
approaches  for  facilitating  seamless 
cross-standard  communications,  such  as 
mapping  between  alternative 
terminologies  and  MedDRA. 

II.B.2.  Quality  of  Postmarketing  Safety 
Reports 

In  light  of  the  recommendations  of   - 
ICH  and  CIOMS,  FDA  has  reviewed  its 
postmarketing  safety  reporting 
regulations  for  hiunan  drugs  and 
licensed  biological  products  and 
identified  additional  changes  that  the 
agency  believes  would  further  enhance 
surveillance  of  marketed  products. 
Many  of  the  postmarketing  safety 
reports  that  FDA  receives  are  complete 
and  of  very  high  quality.  Others  are 
incomplete,  of  mediocre  or  poor  quality 
or  both,  making  it  difficult  to  ascertain 
the  significance  of  these  reports.  In  the 
latter  cases.  FDA  is  unnecessarily 
spending  considerable  amounts  of  time 
trying  to  collect  additional  information 
for  the  reports. 

To  address  this  problem,  FDA  is 
proposing  amendments  to  its 
postmarketing  safety  reporting 
requirements.  For  most  of  these 
amendments,  a  risk-based  approach  is 
being  proposed  (i.e.,  greater  emphasis 
and  effort  would  be  required  for  reports 
of  serious  adverse  drug  experiences 
while  less  information  would  be 
required  for  nonserious  adverse  drug 
experiences  (adverse  drug  experiences 
proposed  to  be  called  SADRs  in  this 
proposed  rule;  see  section  UI.A.l  of  this 
document)).  For  example,  FDA  is 
proposing  that  complete  information  be 
submitted  for  reports  of  serious  SADRs 


(see  section  III.C.5  of  this  document).  If 
complete  information  is  not  available,  in 
some  cases,  a  followup  report  would  be 
required  (e.g.,  for  serious,  unexpected 
SADRs)  (see  section  III.D.6  of  this 
document).  On  the  other  hand,  for 
SADRs  that  are  determined  to  be 
nonserious,  not  as  much  information 
would  need  to  be  acquired  (see  section 
in.C.5  of  this  document). 

Another  amendment  would  require  ' 
direct  contact  with  the  initial  reporter  ef 
an  SADR  by  a  health  care  professional 
at  the  company  for  collection  of  certain 
postmarketing  safety  information  (e.g., 
collection  of  followup  information  for  a 
serious  SADR)  (see  section  III.A.6  of  this 
doamient).  Currently,  some  companies 
use  this  approach  for  collecting 
information,  whereas  others  send  the 
initial  reporter  a  letter.  The  latter  case 
is  a  passive  approach  which,  in  FDA's 
experience,  results  in  limited 
acquisition  of  new  information.  In  most 
cases,  the  initial  reporter  simply  does 
not  respond  to  the  letter.  Instead,  using 
an  active  approach,  as  proposed  by 
FDA,  companies  would  more  likely 
obtain  the  additional  information 
needed  for  an  SADR  Thus,  use  of  this 
approach  should  result  in  submission  of 
higher  quality  reports  to  FDA  for 
review. 

Another  amendment  would  require 
that  a  licensed  physician  at  the 
company  be  responsible  for  the  content 
of  postmarketing  safety  reports 
submitted  to  FDA  (see  sections  m.E.l.h, 
III.E.2.k.xi,  and  II.F.4  of  this  dociunent). 
As  in  the  previous  examples,  some 
companies  currently  use  licensed 
physicians  for  this  purpose,  whereas 
others  have  their  postmarketing  safety 
reports  prepared  and  submitted  by 
clerical  personnel  with  no  health  c^re 
training.  The  medical  significance  of 
postmarketing  safety  reports  warrants 
review  by  a  licensed  physician.  The 
agency  believes  that  licensed  physicians 
would  ensiu-e  submission  of  high 
quality  reports  to  FDA  that  articulately 
conveys  aJl  clinically  relevant 
information  associated  with  an  SADR. 

II.B.3.  New  Postmarketing  Expedited 
Safety  Reports 

FDA  ciurently  requires  postmarketing 
expedited  safety  reports  for  serious  and 
unexpected  adverse  drug  experiences 
(adverse  drug  experiences  proposed  to 
be  called  SADRs  in  this  proposed  rule; 
see  section  DI.A.l  of  this  document).  To 
facilitate  identification  of  significant 
safety  problems,  FDA  is  proposing  that 
additional  safety  information  be 
submitted  expeditiously  to  the  agency 
for  marketed  drugs  and  biological 
products.  Some  of  this  information  is 
currently  submitted  to  the  agency  but 


not  in  an  expedited  manner.  In  other 
cases,  the  information  is  not  currently 
required  to  be  submitted  to  the  agency. 

n.B.3.a.  Medication  errors.  In  1999, 
the  Institute  of  Medicine  (lOM)  issued  a 
report,  "To  Err  is  Human:  Building  a 
Safer  Health  System,"  that  cited  studies 
and  articles  estimating  the  number  of 
Americans  dying  each  year  as  a  result  of 
medical  mistakes  to  be  between  44,000 
and  98,000  (Ref.  10).  The  lOM  report 
concluded  that  preventable  adverse 
drug  events  impose  significant  medical, 
personal,  and  economic  costs  to  the 
United  States. 

Requiring  medication  errors  to  be 
reported  in  an  expedited  manner  to  a 
centralized  location  would  provide  a 
systematic  approach  for  collecting 
comprehensive  information  on  these 
errors  and  result  in  timely  assessment  of 
the  information.  Various  organizations 
and  health  care  professional 
associationsr  including  the  1999  lOM 
report,  have  advocated  mandatory 
medication  error  reporting  efforts,  as 
well  as  encouragement  of  voluntary 
efforts,  aimed  at  making  sure  the  system 
continues  to  be  made  safer  for  patients. 
Such  a  system  would  provide  the  public 
with  a  higher  level  of  protection  by 
assuring  that  the  most  serious  errors  are 
investigated  and  reported,  and  that 
appropriate  followup  action  is  taken 
both  by  FDA  and  the  company  whose 
product  is  associated  with  the  error. 
Second,  it  would  provide  companies 
with  an  incentive  to  improve  patient 
safety  regarding  medication  errors 
associated  with  their  products.  Finally.  » 
it  would  require  that  FDA  and  the 
pharmaceutical  industry  make  some 
level  of  investment  in  preventing 
medication  errors  and  improving  patient 
safety.  In  some  instances,  information 
gathered  through  this  type  of  a  reporting 
system  and  analyzed  for  root  causes  can 
lead  to  various  changes  within  the 
health  care  system  to  prevent  or 
minimize  recurrence. 

Currentiy,  FDA  maintains  both  a 
voluntary  adverse  event  reporting 
system  for  health  care  professionals, 
through  MedWatch  (the  Medical 
Products  Reporting  Program),  and  a 
mandatory  adverse  event  reporting 
system  for  companies  subject  to  the 
agency's  postmarketing  safety  reporting 
regulations.  Through  these  systems, 
FDA  receives  only  about  3,000  reports 
of  medication  errors  annually.  FDA 
believes  that  these  safety  reporting 
systems  do  not  adequately  address  the 
nature  and  extent  of  problems  caused  by 
medication  errors.  In  most  cases,  safety 
reports  associated  with  a  medication 
error  are  not  identified  in  the  report  as 
being  associated  vtath  an  error.  Instead, 
the  report  only  highlights  the  effect  of 
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the  medication  error  [e.g.,  patient 
experienced  a  seizure).  This  information 
is  not  sufficient  for  FDA  to  identify 
medication  errors  that  could  be  avoided 
in  the  future.  For  cases  that  involve  a 
medication  error,  the  safety  report  needs 
to  be  identified  as  a  suspected 
medication  error  so  that  the  report  can 
be  appropriately  analyzed  and 
addressed.  FDA  concludes  that  an 
explicit  requirement  for  reporting 
medication  errors  by  companies  subject 
to  the  agency's  postmarketing  safety 
reporting  regulations  is  needed  to 
adequately  assess  and  respond  to  the 
problem. 

FDA  is  therefore  proposing  to  require 
that  these  companies  submit  to  the 
agency  expeditiously  all  domestic 
reports  of  actual  and  potential 
medication  errors  (see  section  I11.D.5  of 
this  document).  FDA  would  review 
information  about  suspected  medication 
errors  to  determine  an  appropriate  risk 
management  plan  [e.g.,  changes  to  the 
proprietary  name,  labels,  labeling  or 
packaging  of  the  drug  or  biological 
product  or  educational  initiatives  to 
protect  public  health).  This  proposal,' 
which  is  consistent  with  one  of  the 
Department  of  Health  and  Human 
Services'  major  health  initiatives,  would 
allow  FDA  to  form  the  framework  for 
building  a  comprehensive  risk 
assessment  and  management  system  for 
preventable  SADRs.  This  proposal  is 
also  responsive  to  the  1999  lOM  report, 
which  states  that  "the  Food  and  Drug 
Administration  (FDA)  should  increase 
attention  to  the  safe  use  of  drugs  in  both 
pre-  and  postmjirketing  process"  by 
"establishing  appropriate  responses  to 
problems  identified  through  post- 
marketing surveillance,  especially  for 
concerns  that  are  perceived  to  require 
immediate  response  to  protect  the  safety 
of  patients." 

II.B.a.b.  Unexpected  SADRs  with 
unknown  outcome.  FDA  is  also 
proposing  to  require  that  companies 
subject  to  the  agency's  postmarketing 
safety  reporting  regulations  submit  to 
FDA  in  an  expedited  report  SADRs  that 
are  unexpected  and  for  which  a 
determination  of  serious  or  nonserious 
cannot  be  made  (i.e.,  SADR  with 
unknown  outcome)  (see  section  ni.D.3 
of  this  document).  This  information  is 
currently  submitted  to  FDA,  but,  in 
most  cases,  not  in  an  expedited  manner. 
A  company  that  receives  a  report  of  an 
adverse  drug  experience  is  able,  in  most 
cases,  to  determine  if  it  is  serious  or 
nonserious  (i.e.,  whether  it  meets  the 
regulatory  definition  of  serious),  but  in 
some  cases,  this  may  not  be  possible. 
Currently,  most  companies  that  are  not 
able  to  make  this  determination 
designate  the  adverse  drug  experience 


as  nonserious  and  include  it  in  their 
next  quarterly  or  emnual  postmarketing 
periodic  safety  report.  In  some  of  these 
cases,  the  adverse  drug  experience  is,  in 
fact,  serious  even  though  the  company 
was  not  able  to  make  this  determination. 
FDA  needs  to  receive  reports  of  SADRs 
with  unknown  outcome  expeditiously  if 
the  SADR  is  unexpected  so  that  the 
agency  can  evaluate  the  report  in  light 
of  other  data  and  information  available 
to  FDA  to  attempt  to  determine  if  the 
SADR  is  serious.  FDA  would  do  this  by 
comparing  information  on  the 
unexpected  SADR  with  unknown 
outcome  with  information  on  other 
similar  unexpected  SADRs  with  a 
known  serious  outcome  that  are  on  file 
with  the  agency. 

II.B.3.C.  Always  expedited  reports. 
FDA  is  also  proposing  that  companies 
subject  to  the  agency's  postmarketing 
safety  reporting  regulations  always 
submit  to  FDA  in  an  expedited  report 
certain  SADRs,  which  may  jeopardize 
the  patient  or  subject  and/or  require 
medical  or  surgical  intervention  to  treat 
the  patient  or  subject  (e.g.,  ventricular 
fibrillation,  liver  necrosis,  transmission 
of  an  infectious  agent  by  an  approved 
product)  (see  section  III.D.4  of  this 
document).  Currently,  all  of  these 
adverse  drug  experiences  are  submitted 
to  the  agency  for  review,  but  only  some 
of  them  are  submitted  in  an  expedited 
safety  report  (i.e.,  if  the  adverse  drug 
experience  is  serious  and  imexpected). 
FDA  is  proposing  that  all  of  them  be 
submitted  expeditiously  whether  the 
SADR  is  unexpected  or  expected  and  . 
whether  or  not  the  SADR  leads  to  a 
serious  outcome.  This  is  because  of  the 
medical  gravity  of  these  SADRs.  For 
example,  even  though  the  labeling  for  a 
product  indicates  that  ventricular 
fibrillation  may  be  associated  with  use 
of  the  product  and  thus  not  subject  to 
expedited  reporting  to  FDA  (i.e.,  SADR 
is  expected),  the  agency  needs  to  review 
each  new  report  of  ventricular 
fibrillation  for  this  product  as  quickly  as 
possible  to  ascertain  if  there  is  a 
qualitative  or  quantitative  change  in  the 
nature  of  the  SADR.  Information  from 
these  reports  could  result  in  either  new 
studies  being  undertaken  to  evaluate  the 
SADR  or  appropriate  regulatory  action 
by  FDA  (e.g.,  labeling  change,  . 
distribution  of  Dear  Health  Care 
Professional  letter,  restriction  on 
distribution  of  product,  withdrawal  of 
product  from  the  market). 

II.B.3.d.  Blood  and  blood  component 
safety  reports.  With  regard  to  blood  and 
blood  components  (e.g.,  red  blood  cells, 
plasma,  platelets,  cryoprecipitated 
AHF),  FDA  is  proposing  that  blood 
establishments  submit  reports  to  the 
agency  for  all  serious  SADRs  associated 


with  blood  collection  and  transfusion, 
in  addition  to  their  current  requirement 
at  §606. 170(b)  (21  CFR  606.170(b))  to 
submit  reports  of  fatalities  (see  section 
III.D.12  of  this  document).  This 
proposed  safety  reporting  requirement 
would  not  impose  significant  new 
burdens  on  blood  establishments.  This 
is  because  under  §  606.170(a)  (21  CFR 
606.170(a))  blood  collection  and 
transfusion  facilities  are  currently 
required  to  conduct  investigations  and 
prepare  and  maintain  reports  of  all 
adverse  events  associated  either  with 
the  collection  or  transfusion  of  blood  or 
blood  components.  The  proposal  would 
simply  require  that  reports  of  serious 
SADRs  that  are  currently  maintained  by 
the  facility,  be  submitted  to  the  agency 
within  45  calendar  days  of  occurrence 
rather  than  only  having  these  reports  be 
reviewed  by  FDA  at  the  time  of  an 
inspection.  Thus,  not  all  serious  SADRs 
are  reported  to  FDA  for  blood  and  blood 
components.  FDA  believes  that  it  is 
critical  that  we  receive  all  such  reports 
to  enhance  donor  safety  and  also  to 
ensiue  the  safety,  purity  and  potency  of 
blood  and  blood  components  for 
administration  to  patients. 

In  the  past,  the  agency  has  received 
some  voluntary  reports  that  have  helped 
to  identify  errors  in  manufacturing  and 
defects  in  products  used  to  collect 
blood.  For  example,  in  1997,  FDA 
received  reports  from  a  blood 
establishment  of  allergic  adverse 
reactions  to  red  blood  cells  that  had 
been  leukoreduced  using  a  bedside 
filtration  method  in  hematology  or 
oncology  patients  receiving  multiple 
transfusions.  The  reactions  were  related 
to  several  lots  of  Hemasure  Leukonet 
filters.  The  symptoms  included  bilateral 
conjunctival  edema,  severe  headaches, 
eye  pain,  nausea  sometimes  associated 
with  vomiting  and  joint  pain.  After 
investigation  and  analysis  of  the  reports 
by  FDA,  the  manufacturer  discontinued 
production  of  the  filter.  Voluntary 
reporting  of  the  adverse  reactions  by  the 
blood  establishment  brought  the  issue  to 
the  attention  of  FDA.  However,  the  time 
to  resolution  may  have  been  shortened 
had  these  been  required  to  be  reported 
to  FDA  from  all  blood  centers. 

With  regard  to  the  safety  of  donors, 
FDA  review  of  adverse  event  reports  is 
important  and  has  resulted  in  detection 
and  correction  of  problematic  collection 
procedures.  During  an  inspection,  FDA 
field  officers  identified  a  blood 
collection  center  that  had  numerous 
donors  with  vasovagal  reactions  that 
required  treatment  by  emergency 
medical  personnel.  In  some  of  these 
cases,  the  donors  had  to  be  transported 
to  a  hospital  emergency  room  for 
.treatment.  Upon  investigation,  FDA 


determined  that  the  center  had  failed  to 
establish  a  lower  limit  for  blood 
pressure  measiurements  for  donors  as 
required  by  21  CFR  640.3.  Had  these 
serious  adverse  events  been  required  to 
be  reported  to  FDA,  inunediate  analysis 
of  them  is  likely  to  have  identified  the 
problem  sooner. 

Thus,  required  reporting  of  all  serious 
SADRs  related  to  blood  collection  and 
transfusion  would  enhance  FDA's 
ability  to  take  appropriate  action  to 
protect  the  blood  supply  more 
consistently.  Currently,  there  is  no 
assurance  that  FDA  will  receive  reports 
of  serious  SADRs  that  have  the  potential 
to  adversely  affect  both  the  donors  and 
recipients  of  the  nation's  blood  supply. 
Such  information  is  essential  for 
evaluating  the  agency's  scientific  and 
regulatory  policies  and  for  monitoring 
industry  practices  and  their 
implications  on  blood  safety. 


n.B.4.  Bioavailability  and 
Bioequivalence  Studies  Not  Subject  to 
an  Investigational  New  Drug 
Application  (IND). 

FDA  is  also  proposing  to  amend  its 
bioavailability  and  bioequivalence 
regulations  under  part  320  (21  CFR  part 
320)  (see  section  III.K  of  this  document). 
Under  the  existing  regulations  at 
§  320.31,  persons  conducting  a 
bioavailability  or  bioequivalence  study 
in  humans  are  only  required  to  comply 
with  the  IND  requirements  of  part  312 
(21  CFR  part  312)  for  certain  products 
or  for  certain  types  of  studies.  This 
proposed  rule  would  require  submission 
of  expedited  safety  reports  for  serious, 
unexpected  adverse  experiences 
(adverse  experiences  proposed  to  be 
called  SADRs  in  this  proposed  rule;  see 
section  IIl.A.l  of  this  document)  as 
prescribed  under  §  312.32  for  human 
bioavailability  and  bioequivalence 
studies  that  are  not  being  conducted 


under  an  IND.  FDA  believes  that 
bioavailability  and  bioequivalence 
studies  that  are  not  being  conducted 
under  an  IND  are,  in  general,  safe. 
However,  the  agency  is  occasionally 
made  aware  of  safety-related 
information  associated  with  these  types 
of  studies.  This  information  could  either 
reflect  a  problem  with  the  drug  product 
being  evaluated  or  with  the  study  design 
being  used.  Timely  review  of  serious, 
unexpected  SADRs  from  these  studies  is 
critical  to  ensure  the  safety  of  study 
subjects.  FDA  would  use  this 
information  to  determine  if  the  study 
design  needs  to  be  altered  or  if  the  study 
needs  to  be  stopped. 

n.C.  New  Safety  Reporting 
Abbreviations 

Table  3  provides  a  list  of  new  safety 
reporting  abbreviations  that  are  used  in 
this  document. 


Table  3.— New  Safety  Reporting  Abbreviations 


Phrase 


Company  core  safety  infomiation 

Interim  periodic  safety  report 

Medical  dictionary  for  regulatory  activities 

Periodic  safety  update  report 

Suspected  adverse  drug  reaction 

Traditional  periodic  safety  report  


AtJbreviation 


CCSI  

IPSR  

MedDRA 
PSUR  .... 
SAOR  .... 
TPSR  .... 


Reference  in  section  in 
of  this  document 


A.9 
E.3 
F.2 
E.2 
A.1 
E.I 


n.D.  Highlights  of  Proposed  Changes  to 
FDA's  Safety  Reporting  Regulations 

Specific  changes  to  FDA's  safety 
reporting  requirements,  as  described  in 


this  proposed  rule,  are  identified  in 
table  4. 


Table  4.— Highughts  of  Proposed  Changes  to  FDA's  Safety  Reporting  Requirements 


21  CFR  Section 


Changes  apply  to:   310.305.   312.32, 
314.80,  314.98,  and  600.80.^ 


Changes  only  apply  to  312.32 


Changes    only     apply    to    310.305, 
314.80,  314.98,  600.80. 


Proposed  Change  (reference  in  section  III  of  this  document) 


•  "Associated  with  the  use  of  the  drug"  and  "adverse  drug  experience" 
ctianged  to  "suspected  adverse  drug  reaction  (SADR)"  and  "adverse  ex- 
perience" chartged  to  "suspected  adverse  reaction  (SAR)"  (A.I). 

•  Minimum  data  set  required  for  all  individual  case  safety  reports  of  SADRs 
(A.5.  B.2.a,  C.5,  E.4). 

•  Reporting  requirements  for  lack  of  efficacy  reports  revised  (B.2.C,  C.7, 
D.2.  E.1.C,  E.2.h,  E.2.k.vi). 

•  Sources  of  safety  information  revised  (B.I,  C.2,  D.8) 

•  Individual  case  safety  reports  from  dinical  trials  based  on  opinion  of  ei- 
ttier  the  sponsor/applk:ant  or  investigator  (B.2.b,  B.3,  C.6). 

•  Narrative  format  required  for  safety  reports  of  overall  findings  or  data  in 
the  aggregate  (B.2.d,  F.I). 

•  Determination  of  a  life-threatening  SADR  based  on  opinion  of  eittier 
sponsor  or  investigator  (A.2). 

•  Expedited  reports  of  findings  from  tests  in  laboratory  animals  revised  to 
include  ottwr  information  sufficient  to  consider  product  administration 
changes  (B.2.c). 

New  Safety  Reports  

•  Expedited  report  for  informatkxi  suffKient  to  consider  product  administra- 
tk>n  changes  (D.2). 

•  Expedited  report  for  unexpected  SADRs  with  unknown  outcome  (A.3, 
D.3). 


Is  tfte  chartge  based  on 
ICH  (ICH  guidance)? 


Yes(E2A) 

Yes  (E2A) 

Yes  (E2A  and  E2C) 

No' 

Yes(E2A) 

No 

Yes(E2A) 

Yes(E2A) 

Yes(E2A) 

Ho 
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Table  4.— Highlights  of  Proposed  Changes  to  FDA's  Safety  Reporting  Requirements— Continued 


21  CFR  Section 


Changes     only     apply     to     310.305, 
314.80,  314.98,  and  600,80. 


Changes    only    to    apply    to    314.80, 
314.98  and  600.80. 


Change  only  applies  to  314.81    and 
601.282 

Change  only  applies  to  312  64(b)  ^  

Change  only  applies  to  320.31(d)*  


Change  only  applies  to  606.170^ 


Proposed  Change  (reference  in  sectibn  III  of  this  document) 


Always  expedited  reports  for  certain  medically  significant  SADRs  whether 
unexpected  or  expected  and  whether  or  not  the  SADR  leads  to  a  serious 
outcome  (D  4). 

Expedited  report  for  medication  errors  (D.5)  

30-day  followup  report  for  initial  serious  and  unexpected  SADR  reporls, 
always  expedited  reports,  and  medication  error  reports  that  do  not  con- 
tain a  full  data  set  (D.6). 

Other  Changes  

Active  query  required  to  acquire  certain  safety  information  (A.6,  C.5,  D.6, 
D.7) 

Full  data  set  required  for  reports  of  serious  SADRs,  always  expedited  re- 
ports, and  medication  error  reports  (A.5,  C.5,  D.I,  D.4,  D.5,  E.4). 
Safety  reporting  requirements  for  contractors  and  shared  manufacturers 
(A.4,  D.9). 
Reporting  requirements  for  spontaneous  reports  codified  (A.7,  C.6)  

Supporting  documentation  required  for  expedited  reports  concerning  a 

death  or  hospitalization  (D.7). 

FDA  request  for  submission  of  safety  reports  at  times  other  than  pre- 

scnbed  by  regulations  (C.4). 

Individual  case  safety  reports  required  to  tje  coded  using  MedDRA  (F.2). 

SADR  information  from  class  action  lawsuits  (A.7,  E.I.e,  E.2.k.v,  E.3)  

Contact  person  tor  postmari<eting  safety  reports  (E.l.h,  E.2.k.xi,  E.3,  F.4) 

Use  of  computer-generated  facsimile  of  FDA  Form  3500A  or  VAERS 

form  permitted  without  approval  by  FDA  (F.5). 

Location  of  safety  records  (D.10,  E.l.g,  E.2.k.x,  E.3) 

FDA  request  for  submission  of  safety  related  records  (D.7.  H) 

Newfor  Revised  Safety  Reports 

Semiannual  submission  of  certain  spontaneously  reported  individual  case 

safety  reports  (E.4,  E.5.a). 

TPSR,  PSUR,  or  IPSR  for  applications  approved  prior  to  January  1,  1998 

(E.1,E.2.  E.3,  E.5.a). 

PSUR/IPSR  for  applications  approved  on  or  after  January  1,  1998  (E.2, 

E.3,  E.5.a) 

PSUR/IPSR  for  pediatric  use  supplements  (E.5.a) 

Other  Changes  

Periodicity  of  periodic  safety  reporls  (E.S.a,  I)  

Submission  date  for  periodic  safety  reports  (A.10,  E.5.b,  I)  

CCSI  for  determination  of  listed  and  unlisted  SADRs  for  certain  periodk: 

safety  reports  (A. 9,  E.2,  E.3,  E.4). 

Information  in  addition  to  the  minimum  data  set  not  required  to  be  ac- 
quired for  nonserious  SADRs,  except  for  nonserious  SADRs  'resulting 

from  a  medication  error,  which  require  a  full  data  set  (A.3,  C.5,  E.4). 

Individual  case  safety  reports  forwarded  to  applicant  by  FDA  required  to 

be  included  in  comprehensive  safety  analysis  (C.2). 

Information  on  resistance  to  antimicrobial  drug  products  (E.2.k.vii,  E.3)  .... 

Number  of  copies  of  periodic  safety  reports  required  to  t>e  submitted  to 

FDA  (C.3). 

Requirement  to  submit  safety-related  information  in  postmartteting  annual 

report  revoked  (J). 

Investigator  safety  reporting  requirements  revised  

Submission  of  expedited  safety  reporls  required  for  human  bk>equiva- 

lence  and  bioavailability  studies  which  are  exempt  from  submission  of  an 

IND  (K) 

All  serious  SARs  required  to  be  submitted  to  FDA  for  blood  and  blood 

products  (D.12). 


Is  the  change  based  on 
ICH  (ICH  guidance)? 


No 


No 
No 


No 

No 

No 

Yes  (E2A  and  E2C) 

No 

No 

Yes  (Ml) 
No 
No 
No 

No 
No 
No 

No 

No 

Yes (E2C) 

No 

Yes  (E2C) 

Yes  (E2C) 
Yes (E2C) 

No 

No 

No 
No 

No 

No 
No 

No 


'  Section  310  305  describes  postmarketing  safety  reporting  regulations  for  prescription  drug  products  mari<eted  for  human  use  without  an  ap- 
proved application:  §31232  descnbes  premart^eting  safety  reporfng  regulations  for  investigational  dmgs  and  biological  products;  §314.80  de- 
scribes postmari<eting  safety  reporting  regulations  for  human  dnjgs  with  approved  NDAs;  §314.98  descnl)es  postmarketing  safety  reporting  regu- 
lations for  human  drugs  with  approved  ANDAs;  and  §600.80  describes  postmari<eting  safety  reporting  regulations  for  human  licensed  biological 
products  with  approved  BLAs. 

2  Section  314.81  describes  postmari<etina  annual  reporting  regulations  for  human  marketed  dmgs  with  approved  NDAs;  §601.28  describes 
postmari<eting  annual  reporting  regulations  for  pediatric  studies  ofhuman  licensed  t>iological  products  with  approved  BLAs. 

3  Section  312.64(b)  descritjes  requirements  for  safety  reporting  to  sponsors  by  investigators 

*  Section  320.31  (d)  descnbes  bioequivalence  and  bioavailability  requirements  for  studies  which  are  exempt  from  submission  of  an  IND. 
5  Section  606.170  descnbes  safety  reporting  and  recordkeeping  requirements  for  blood  and  blood  products. 


in.  Description  of  the  Proposed  Rule 

III.A.  Definitions 

ni.A.l.  Suspected  Adverse  Drug 
Reaction  (SADR) 

FDA's  existing  premarketing  safety 
reporting  regulations  in  §  312.32(a) 
define  "associated  with  the  use  of  the 
drug"  to  mean:  "There  is  a  reasonable 
possibility  that  the  experience  may  have 
been  caused  by  the  drug." 

FDA's  existing  postmarketing  safety 
reporting  regulations  in  §§  310.305(b), 
314.80(a),  and  60().80(a)  define  "adverse 
drug  experience  ("adverse  experience" 
for  §  600.80(a))"  to  mean: 

Any  adverse  event  associated  with  the  use 
of  a  drug  ("biological  product"  for 
§6Q0.80(a))  in  humans,  whether  or  not 
considered  drug  ("product"  for  §600.80(a]) 
related,  including  the  following:  An  adverse 
event  occurring  in  the  course  of  the  use  of 
a  drug  ("biological"  for  §  600.80(a))  product 
in  professional  practice;  an  adverse  event 
occurring  from  drug  overdose  ("from 
overdose  of  the  product"  for  §  600.80(a)) 
whether  accidenteil  or  intentional;  an  adverse 
event  occurring  from  drug  abuse  ("from 
abuse  of  the  product"  for  §  600.80(a)),  an 
adverse  event  occurring  from  drug 
withdrawal  ("from  withdrawal  of  the 
product"  for  §  600.80(a));  and  any  failure  of 
expected  pharmacological  action. 

Proposed  §  312.32(a)  would  replace 
the  term  "associated  with  the  use  of  the 
drug"  with  the  term  "suspected  adverse 
drug  reaction  (SADR)."  Proposed 
§§  310.305(a)  and  314.80(a)  would 
replace  the  term  "adverse  drug 
experience"  with  the  term  "suspected 
adverse  drug  reaction  (SADR)"  (see 
section  III.C.l  of  this  document 
regarding  reorganization  of  §  310.305). 
Proposed  §  600.80(a)  would  replace  the 
term  "adverse  experience"  with  the 
term  "suspected  adverse  reaction 
(SAR)."  In  this  document  the  term 
"adverse  drug  experience"  is 
synonymous  with  the  term  "adverse 
experience"  and  the  abbreviation 
"SADR"  will  be  used  for  both  "SADR" 
and  "SAR,"  except  when  reference  is 
only  being  made  to  an  "SAR."  in  which 
case  the  abbreviation  "SAR"  will  be 
used.  Proposed  §§  310.305(a).  312.32(a), 
314.80(a).  and  600.80(a)  would  also 
replace  the  definitions  for  "associated 
with  the  use  of  the  drug,''  "adverse  drug 
experience"  and  "adverse  experience" 
with  the  following  definition  for 
"SADR": 

A  noxious  and  unintended  response  to  any 
dose  of  a  drug  ("biological"  for  proposed 
§  600.80(a))  product  for  which  there  is  a 
reasonable  possibility  that  the  product 
caused  the  response.  In  this  definition,  the 
phrase  "a  reasonable  possibility"  means  that 
the  relationship  cannot  be  ruled  out. 


The  phrase  "the  relationship  cannot 
be  ruled  out"  clarifies  which  individual 
cases  would  be  reported  to  FDA. 
Classifying  a  case  as  "probably  related," 
"possibly  related,"  "remotely  related," 
or  "unlikely  related"  to  the  drug  or 
biological  product  would  signify  that  a 
causal  relationship  between  the  product 
and  an  adverse  event  could  not  be  ruled 
out  and,  thus,  the  adverse  event  would 
be  considered  an  SADR.  For  example,  in 
some  cases  an  adverse  event  may  most 
probably  have  occurred  as  a  restilt  of  a 
patient's  underlying  disease  and  not  as 
a  result  of  a  drug  or  biological  product 
the  patient  was  taking,  but  it  caimot 
usually  be  said  with  certainty  that  the 
product  did  not  cause  the  adverse  event. 
Therefore,  such  an  adverse  event  would 
be  classified  as  an  SADR  because  there 
would  be  at  least  a  "reasonable 
possibility"  that  the  drug  or  biological 
product  may  liave  caused  the  adverse 
event.  Of  course,  this  classification 
would  not  establish  causality 
(attributability)  by  itself,  it  would  only 
indicate  that  causality  could  not  be 
ruled  out  with  certainty. 

These  proposed  changes  are 
consistent  with  the  ICH  E2A  guidance 
(60  FR  11284  at  11285),  which  defines 
"adverse  drug  reaction"  as: 

All  noxious  and  unintended  responses  to 
a  medicinal  product  related  to  any  dose 
should  be  considered  adverse  drug  reactions. 
The  phrase  "response  to  medicinal  products" 
means  that  a  causal  relationship  between  a 
medicinal  product  and  an  adverse  event  is  at 
least  a  reasonable  possibility,  i.e.,  the 
relationship  cannot  be  ruled  out. 

These  proposed  amendments  would 
harmonize  the  agency's  premarketing 
and  postmarketing  safety  reporting 
definition  for  SADR,  as  well  as  safety 
reporting  worldwide. 

Even  though  FDA  has  harmonized  its 
proposed  definition  of  SADR  with  the 
definition  of  adverse  drug  reaction 
recommended  by  ICH,  the  agency  would 
like  comment  on  an  alternative 
definition  for  SADR:  "A  noxious  and 
unintended  response  to  any  dose  of  a 
drug  product  for  which  a  relationship 
between  the  product  and  the  response  to 
the  product  cannot  be  ruled  out".  The 
alternative  and  proposed  definitions  for 
SADR  have  the  same  meaning  (i.e.,  a 
response  to  a  product  is  an  SADR  unless 
one  is  sure  that  the  product  did  not 
cause  the  response).  The  diff^erence 
between  these  definitions  is  that  the 
alternative  definition  of  SADR  does  not 
include  the  phrase  "a  reasonable 
possibility."  This  is  because  use  of  this 
phrase  is  potentially  confusing.  The 
phrase  "a  reasonable  possibility"  might 
be  interpreted  differently  than  the 
phrase  "the  relationship  cannot  be  ruled 
out."  The  agency  defines  "a  reasonable 


possibility"  as  "the  relationship  cannot 
be  ruled  out"  to  be  consistent  with  ICH. 
FDA  seeks  comment  as  to  whether  the 
agency  should  use  the  alternative 
definition  of  SADR  instead  of  the 
proposed  definition  of  SADR.  The 
agency  also  requests  comment  from 
sponsors,  manufactiu^rs  and  applicants 
if  their  interpretation  of  these 
definitions  is  different  than  FDA's 
interpretation. 

As  explained  in  the  following 
paragraphs,  FDA  believes  that  die 
proposed  definition  of  SADR  would  not 
affect  the  number  of  safety  reports  that 
are  currently  submitted  to  FDA  from 
spontaneous  sources,  but  it  could 
increase  the  number  of  safety  reports 
that  would  be  submitted  fi:om  clinical 
studies.  FDA  seeks  comment  as  to 
whether  use  of  the  proposed  or 
alternative  definition  of  SADR  would 
lead  to  significant  increases  in  reporting 
to  the  agency  beyond  what  FDA  has 
identified  in  the  following  paragraphs. 
FDA  is  particularfy  interested  in 
learning  of  examples  of  events  beyond 
those  identified  by  the  agency  that  are 
not  cvurently  reported  to  FDA  but 
would  be  required  to  be  reported  under 
these  definitions. 

Although  FDA  is  proposing  to  remove 
the  definition  for  "adverse  drug 
experience"  from  its  postmarketing 
safety  reporting  regulations  and  replace 
it  with  the  proposed  definition  for 
"SADR,"  this  change  would  not  affect 
the  number  of  safety  reports  from 
spontaneous  sources  that  would  be 
submitted  to  the  agency  because  every 
spontaneous  report  currently  must  be 
submitted  to  FDA.  irrespective  of 
whether  the  manufacturer  or  applicant 
considers  it  to  be  drug  related  (see 
current  definition  of  adverse  drug 
experience  at  §§  31Q.305{c).  314.80(c), 
and  600.80(c)).  Under  this  proposed 
rule,  every  spontaneous  report  would 
continue  to  be  submitted  to  FDA, 
because,  for  spontaneous  reports, 
manufacturers  and  applicants  would 
always  be  required  to  assume,  for  safety  . 
reporting  purposes  only,  that  there  was 
at  least  a  reasonable  possibility  in  the 
opinion  of  the  initial  reporter  that  the 
drug  or  biological  product  caused  the 
spontaneously  reported  event  (see 
sections  11I.A.7  and  1II.C.6  of  this 
document  for  the  proposed  definition  of 
spontaneous  report  and  for  discussion 
of  the  proposed  reporting  requirement 
for  SADRs  from  spontaneous  sources). 

On  the  other  hand,  with  regard  to 
clinical  studies  of  investigational  and 
marketed  drugs  and  biological  products, 
the  proposed  definition  of  SADR  is 
likely  to  result  in  an  increase  in  the 
number  of  safety  reports  that  are 
currently  submitted  to  FDA  from  some 
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studies.  Current  regulations  at 
§§  310.305(c)(l)(ii).  312.32(c)(1), 
314.80(e)(1).  and  600.80(e)(1)  require 
that  serious,  unexpected  adverse 
experiences  from  a  study  be  reported  to 
FDA  only  if  there  is  a  reasonable 
possibility  that  the  drug  caused  the 
adverse  experience.  The  phrase 

'  "reasonable  possibility"  is  typically 
interpreted  by  sponsors,  manufacturers 
and  applicants  to  mean  that  there  is  a 
possible  causal  relationship  between  an 
adverse  experience  and  a  drug  or 
biological  product.  It  would  not  include 
adverse  experiences  considered  to  be 
unlikely  or  remotely  related  to  the 
product.  The  proposed  definition  of 
SADR  maintains  the  phrase  "reasonable 
possibility"  as  part  of  the  definition,  but 
defines  the  phrase  to  mean  that  the 
relationship  between  a  product  and  a 
response  to  the  product  cannot  be  ruled 
out.  In  some  cases,  this  proposed  change 
would  resylt  in  submission  of  more 
safety  reports  to  FDA.  For  example, 
under  the  current  regulations  if  a 
sponsor  or  applicant  concludes  that  the 
existence  of  a  causal  relationship 
between  a  drug  and  an  adverse  event  is 
unlikely  or  remote,  but  not  impossible, 
(e.g.,  because  the  event  is  a  recognized 
consequence  of  the  patient's  underlying 
disease)  it  would  not  submit  a  safety 
report  to  FDA.  In  contrast,  under  the 
proposed  rule,  the  sponsor  or  applicant 
would  be  required  to  submit  a  safety 
report  to  the  agency  for  this  SADR, 
because,  although  the  relationship  of  the 
adverse  event  to  the  drug  is  unlikely  or 
remote  because  of  the  patient's 
underlying  disease,  a  causal 
relationship  cannot,  nonetheless,  be 
ruled  out.  FDA  is  proposing  the  new 
definition  for  SADR  to  minimize 
situations  in  which  an  adverse  event 

,  that  proves  ultimately  to  be  due  to  a 
drug  or  biological  product  is  not 
reported  as  soon  as  possible  to  the 
agency  because  the  etiology  of  the 
adverse  event  is  attributed  to  the 
-patient's  underlying  disease  by  the 
sponsor,  manufacturer  or  applicant  (e.g., 
a  patient's  hepatic  deterioration  is 
judged  to  be  related  to  the  patient's  viral 
hepatitis  and  not  to  the  hepatotoxicity 
of  the  drug  the  patient  received.) 
FDA  recognizes,  however,  that 
particularly  for  those  patients  who  have 
certain  diseases  (e.g.,  fatal  diseases  such 
as  cancer),  the  proposed  definition  of 
SADR  may  result  in  submission  of 
numerous  safety  reports  to  the  agency 
for  which  the  reported  SADR  is  not 
informative  as  a  single  report  because  it 
is  very  likely  to  have  been  a 
consequence  of  the  patient's  disease. 
This  would  be  true,  for  example,  for 
most  non-acute  deaths  in  a  clinical  trial 


evaluating  a  drug  in  cancer  patients. 
These  deaths  would  have  to  be  reported 
to  FDA  as  SADRs  because  a  relationship 
between  the  drug  and  the  deaths  could 
not  be  ruled  out  with  certainty.  Because 
«uch  "over-reporting"  may  make  it  more 
difficult  for  FDA  and  the  sponsor, 
manufacturer  or  applicant  to  recognize 
adverse  events  that  are  really  caused  by 
a  drug  or  biological  product,  the  agency 
wants  to  minimize  receipt  of  this  type 
of  safety  report,  but  in  a  way  that  does 
not  compromise  receipt  of  useful  safety 
reports  that  are  perceived  as  remotely 
related  to  an  administered  drug  or 
biological  product  but  that  occiu,  in 
fact,  as  a  result  of  the  product.  If 
sponsors,  manufacturers  or  applicants 
believe  that,  in  a  specific  situation,  there 
is  an  alternative  way(s)  to  handle 
adverse  events  occurring  during  clinical 
studies  that  would  minimize  "over- 
reporting"  while  assuring  that  reporting 
of  SADRs  would  not  be  compromised, 
they  are  invited  to  "propose  any  such 
alternative(s)  reporting  method  to  the 
agency.  In  such  situations,  if  FDA  does 
not  oppose  the  proposed  alternative 
reporting  method,  the  sponsor, 
manufacturer  or  applicant  would  be 
permitted  to  report  SADRs  to  the  agency 
according  to  the  alternative  method.  For 
example,  one  such  alternative  would  be 
to  include  in  study  protocols  or  other 
dociunentation  a  list  of  known 
consequences  of  the  disease  that  would 
not  be  submitted  to  FDA  in  an 
expedited  manner  as  individual  case 
safety  reports  (e.g.,  events  that  are  the 
endpoints  of  the  study).  These  adverse 
events  would,  however,  be  monitored 
by  the  sponsor,  manufacturer,  or 
applicant  and,  if  they  indicated  in  the 
aggregate  by  comparison  to  a  control 
group  or  historical  experience,  that  the 
product  in  the  clinical  study  may  be 
causing  these  events,  the  information 
would  be  submitted  to  FDA  in  an 
expedited  manner  as  an  information 
sufficient  to  consider  product 
administration  changes  report  (see 
sections  ni.B.2.c  and  III.D.2  of  this 
document  for  discussion  of  this  type  of 
report).  FDA  invites  comment  from  the 
public  on  this  alternative  and  requests 
suggestions  for  other  alternatives  as  well 
that  would  minimize  "over-reporting" 
of  uninformative  events  and  assure 
submission  of  meaningful  reports  of 
unexpected  events.  FDA  also  invites 
comment  on  reporting  of  these  types  of 
clinical  events  that  occur  in  studies  not 
being  conducted  under  an  IND  (e.g., 
drug  or  biological  product  is  marketed 
in  the  United  States  for  a  particular 
indication  and  being  investigated  in  a 
clinical  trial  abroad  for  the  same  or 
other  indication). 


The  proposed  definition  of  SADR  may 
result  in  submission  to  FDA  of  some 
reports  from  clinical  studies  and  the 
scientific  literature  in  which  the 
reported  SADR  is  suspected  to  be 
associated  with  the  product,  but,  in  fact, 
it  is  ultimately  demonstrated  not  to  be 
due  to  the  product.  This  is  also  true  for 
reports  from  spontaneous  sources  in 
which  manufacturers  and  applicants 
must  always  assume,  for  safety  reporting 
purposes,  that  there  is  at  least  a 
reasonable  possibility  that  the  drug  or 
biological  product  caused  the 
spontaneously  reported  event  and 
submit  the  report  to  FDA.  Thus,  SADR 
reports  are  required  to  be  submitted  to 
FDA  based  on  a  suspected,  not 
established,  causal  relationship  between 
an  adverse  event  and  a  drug.  This  type 
of  reporting  program  allows  the  agency 
to  determine  more  quickly  which 
SADRs  warrant  regulatory  action  by 
FDA  to  protect  public  health  (e.g., 
change  in  product  labeling,  withdrawal 
of  product  from  the  market).  FDA 
receives  hundreds  of  thousands  of  such 
reports  each  year,  most  of  which  do  not 
result  in  any  regulatory  action.  But  for 
those  reports  that  do  represent  a 
significant  change  in  the  benefit-to-risk 
profile  of  a  product,  this  system  is 
critical  for  developing  a  signal 
necessitating  further  evaluation  of  an 
SADR. 

Some  members  of  the  public  have 
maintained  that  submission  of  voluntary 
SADR  reports  by  health  care 
professionals  or  consumers  to 
manufacturers  or  to  FDA  might  be 
discouraged  because  of  concern  that  a 
person  or  entity  might  be  implicated  in 
a  product  liability  action.  In  addition, 
industry  has  expressed  its  concern  that 
these  reports,  taken  out  of  context  and 
used  in  a  manner  for  which  they  were 
never  intended,  can  create  a  product 
liability  vulnerability.  FDA  is  concerned 
that  such  liability  misuse  of  these 
reports  could  imperil  the  credibility  and 
functionality  of  this  critical  public 
health  reporting  system. 

Our  current  safety  reporting 
regulations  at  §§  310.305(g),  312.32(e), 
314.80(k),  and  600.80(1)  provide 
manufacturers,  applicants,  and  sponsors 
with  a  disclaimer  that  permits  them  to 
deny  that  the  safety  report  or  other 
information  required  to  be  submitted  to 
FDA  under  these  regulatory  provisions 
constitutes  an  admission  that  the  drug 
or  biological  product  caused  or 
contributed  to  an  adverse  effect.  For 
example,  §  314.80(k)  currently  reads  in 
pertinent  part: 

Disclaimer.  A  report  or  information 
submitted  by  an  applicant  under  this  section 
(and  any  release  by  FDA  of  that  report  or 
information]  does  not  necessarily  reflect  a 
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conclusion  by  the  applicant  or  FDA  that  the 
report  or  information  constitutes  an 
admission  that  the  drug  caused  or 
contributed  to  an  adverse  effect.  An  applicant 
need  not  admit,  and  may  deny,  that  the 
report  or  information  submitted  under  this 
section  constitutes  an  admission  that  the 
drug  caused  or  contributed  to  an  adverse 
effect. 

Additionally,  a  "disclaimer"  is 
included  on  the  first  page  of  the 
voluntary  reporting  form  used  by  health 
care  professionals  and  consumers,  FDA 
Form  3500,  stating  "Submission  of  a 
report  does  not  constitute  an  admission 
that  medical  personnel  or  the  product 
caused  or  contributed  to  the  event."  A 
similar  disclaimer  is  included  on  the 
mandatory  reporting  form  used  by 
manufacturers  and  applicants,  FDA 
Form  3500A.  In  its  notice  of  availability 
aimouncing  FDA  Form  3500  and  3500A, 
the  agency  reiterated  that  "Although  the 
underlying  information  may  be  relevant 
to  product  liability  issues,  submitting 
the  form  itself,  as  is  clearly  stated  on  the 
form,  does  not  constitute  an  admission 
that  the  product  caused  the  adverse 
event"  (58  FR  31596  at  31600,  June  3, 
1993). 

FDA  seeks  comment  as  to  whether 
these  "disclaimers"  are  sufficient  to 
protect  manufacturers,  applicants,  and 
sponsors,  from  the  use  of  SADR  reports 
in  product  liability  actions.  For 
instance,  perhaps  the  agency  should 
consider  also  prohibiting  use  of  SADR 
reports  the  agency  receives  in  product 
liability  actions.  Accordingly,  FDA 
seeks  comment  on  the  need  for  any 
further  action  to  promote  submission  of 
SADR  reports  to  the  agency  and  guard 
against  their  misuse,  as  well  as  FDA's 
legal  authority  to  take  any  such  action. 

FDA  is  proposing  to  remove  the 
current  provisions  in 
§§  310.305(c)(l)(ii),  314.80(e)(1),  and 
600.80(e)(1).  The  agency  is  proposing 
this  amendment  because  the 
information  contained  in  these 
paragraphs  is  included  in  the  proposed 
definition  of  SADR. 

in.A.2.  A  Life-Threatening  SADR 

FDA's  existing  premarketing  safety 
reporting  regulations  at  §  312.32(a) 
define  a  life-threatening  adverse  drug 
experience  as: 

Any  adverse  drug  experience  that  places 
the  patient  or  subject,  in  the  view  of  the 
investigator,  at  immediate  risk  of  death  from 
the  reaction  as  it  occurred,  i.e.,  it  does  not 
include  a  reaction  that,  had  it  occurred  in  a 
more  severe  form,  might  have  caused  death. 

FDA  is  proposing  to  amend  this 
definition  by  adding  the  phrase  "or 
sponsor"  after  the  word  "investigator." 
Thus,  reports  of  life-threatening  SADRs 
would  be  based  on  the  opinion  of  either 


the  investigator  or  sponsor.  In  some 
cases,  the  opinions  of  the  investigator 
and  sponsor  may  be  discordant.  In  these 
situations,  the  sponsor  would  submit  an 
IND  safety  report  to  FDA  for  the  life- 
threatening  SADR  and  include  in  the 
report  the  reason(s)  for  any  differences 
in  opinions.  This  proposed  revision  is 
consistent  with  the  ICH  E2A  guidance 
(60  FR  11286):  "Causality  assessment  is 
required  for  clinical  investigation  cases. 
All  cases  judged  by  either  the  reporting 
health  care  professional  or  the  sponsor 
as  having  a  reasonable  suspected  causal 
relationship  to  the  medicinal  product 
qualify  as  ADR's  (adverse  drug 
reactions]." 

FDA's  existing  postmarketing  safety 
reporting  regulations  at  §§  310.305(b), 
314.80(a),  and  600.80(a)  define  a  "fife- 
threatening  adverse  drug  experience" 
as: 

Any  adverse  [drug]  experience  that  places 
the  patient,  in  the  view  of  the  initial  reporter, 
at  immediate  risk  of  death  from  the  adverse 
[drug]  experience  as  it  occurred,  i.e.,  it  does 
not  include  an  adverse  [drug]  experience 
that,  had  it  occurred  in  a  more  severe  form, 
might  have  caused  death. 

Proposed  §§  310.305(a),  312.32(a), 
314.80(a),  and  600.80(a)  would  amend 
the  premarketing  and  postmarketing 
definition  of  life-threatening  adverse 
drug  experience  by  making  minor 
revisions.  FDA  is  proposing  to  move  the 
phrase  "places  the  patient"  ("patient  or 
subject"  for  proposed  §  312.32(a))  before 
the  phrase  "at  inunediate  risk  of  death" 
and  also  to  replace  the  phrase  "ad\ferse 
drug  experience"  with  the  abbreviation 
"SADR." 

in.A.3.  Serious  SADR,  Nonserious 
SADR,  and  SADR  With  Unknown 
Outcome 

FDA's  existing  premarketing  and 
postmarketing  safety  reporting 
regulations  at  §§310.305{b).  312.32(a), 
314.80(a),  and  600.80(a)  define  a  serious 
adverse  drug  experience  as: 

Any  adverse  [drug]  experience  occurring  at 
any  dose  that  results  in  any  of  the  following 
outcomes:  Death,  a  life-threatening  adverse 
(drug)  experience,  inpatient  hospitalization 
or  prolongation  of  existing  hospitalization,  a 
persistent  or  significant  disability/ 
incapacity,  or  a  congenital  anomaly/birth 
defect.  *   *   *  '         -^ 

Proposed  §§  310.305(a),  312.32(a),      ' 
314.80(a).  and  600.80(a)  would  amend 
this  definition  by  removing  the  phrase 
"occurring  at  any  dose."  because  the 
proposed  definition  of  SADR  includes 
the  phrase  "response  to  any  dose  of  a 
drug  ("biological"  for  proposed 
§  600.80(a))  product"  and  it  is 
unnecessary  to  refer  to  "any  dose"  in 
both  definitions.  FDA  is  also  proposing 


to  amend  this  definition  by  replacing 
the  phrase  "adverse  drug  experience" 
with  the  abbreviation  "SADR"  for 
consistency  as  proposed  previously. 

Under  proposed  §§  310.305(a), 
314.80(a),  and  600.80(a),  FDA  would 
emiend  its  postmarketing  safety 
reporting  regulations  to  define  the  term 
"nonserious  SADR"  to  mean:  "Any 
SADR  that  is  determined  not  to  be  a 
serious  SADR."  FDA  is  proposing  to  add 
this  definition  to  clarify  what 
constitutes  a  nonserious  SADR.  SADRs 
would  only  be  classified  as 
"nonserious"  if  manufacturers,  and 
applicants  have  determined  that  the 
reaction  does  not  meet  the  definition  of 
a  serious  SADR.  If  the  outcome  for  an 
SADR  is  not  known,  a  determination  of 
seriousness  cannot  be  made;  the  SADR 
would  not  default  to  a  "nonserious" 
designation,  but  would  rather  be 
classified  as  an  "SADR  with  unknown 
outcome"  as  described  below. 

Under  proposed  §§  310.305(a), 
314.80(a),  and  600.80(a).  FDA  would 
amend  its  postmarketing  safety 
reporting  regulations  to  define  the  term 
"SADR  with  unknown  outcome"  to 
mean:  "An  SADR  that  cannot  be 
classified,  after  active  query,  as  either 
serious  or  nonserious."  FDA  is 
proposing  to  define  this  term  to  describe 
those  SADRs  for  which  an  outcome  (i.e.. 
classification  as  either  serious  or 
nonserious)  cannot  be  determined.  FDA 
believes  that,  in  most  cases, 
manufacturers  and  applicants  are 
usually  able  to  determine  the  outcome 
of  an  SADR.  However,  in  a  few  cases, 
this  may  not  be  possible,  even  after 
active  query,  and  these  SADRs  would  be 
designated  as  "SADR  with  unknown 
outcome"  (see  section  in.A.6  of  this 
document  for  proposed  definition  of 
active  query). 

III.A.4.  Contractor 

Under  proposed  §  310.305(a),  FDA 
would  amend  its  postmarketing  safety 
reporting  regulations  to  define  the  term 
"contractor"  to  mean:. 

Any  person  (e.g.,  packer  or  distributor 
whether  or  not  its  name  appears  on  the  label 
of  the  product;  licensee;  contract  research 
organization)  that  has  entered  into  a  contract 
with  the  manufacturer  to  manufacture,  pack, 
sell,  distribute,  or  develop  the  drug  or  to 
maintain,  create,  or'submil  records  regarding 
SADRs  or  medication  errors. 

Under  proposed  §  314.80(a),  the  term 
"contractor"  is  defined  as  persons  (e.g.. 
manufacturer,  packer,  or  distributor 
whether  or  not  its  name  appears  on  the 
label  of  the  product;  licensee;  contract 
research  organization)  that  have  entered 
into  a  contract  with  the  applicant. 
Under  proposed  §  600.80(a).  the  term 
"contractor"  is  defined  as  persons  (e.g.. 
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manufacturer,  joint  manufacturer, 
packer,  or  distributor  whether  or  not  its 
name  appears  on  the  label  of  the 
product;  licensee;  contract  research 
organization)  that  have  entered  into  a 
contract  with  the  appHcant  (includes 
participants  involved  in  divided 
manufacturing).  FDA  would  define  this 
term  to  specify  which  contractors  would 
be  subject  to  the  agency's  postmarketing 
safety  reporting  requirements  under 
proposed  §§310.305(c)(2)(xi), 
314.80(c)(2)(x),  and  600.80(c)(2)(x)  (see 
section  III.D.9  of  this  document). 
Persons  under  contract  to  manufacture, 
pack,  sell,  distribute,  or  develop  the 
drug  or  licensed  biological  product,  or 
to  maintain,  create,  or  submit  records 
regarding  SADRs  or  medication  errors 
(whether  or  not  the  medication  error 
results  in  an  SADR;  see  section  1II.A.8 
of  this  document)  would  have 
postmarketing  safety  reporting 
responsibilities. 

II1.A.5.  Minimum  Data  Set  and  Full  Data 
Set  for  an  Individual  Case  Safety  Report 

Proposed  §§  310.305(a),  312.32(a), 
314.80(a),  and  600.80(a),  would  amend 
FDA's  premarketing  and  postmarketing 
safety  reporting  regulations  to  define  the 
term  "minimum  data  set."  A  "minimum 
data  set"  for  an  individual  case  safety 
report  of  an  SADR  would  include:  an 
identifiable  patient,  an  identifiable 
reporter,  a  suspect  drug  (biological  for 
proposed  §  600.80(a))  product,  and  an 
SADR. 

Propo.sed  §§  310.305(a),  314.80(a).  and 
600.80(a),  would  also  amend  FDA's 
postmarketing  safety  reporting 
regulations  to  define  the  term  "full  data 
set."  A  "full  data  set"  for  a 
postmarketing  individual  case  safety 
report  would  include: 

Completion  of  all  the  applicable  elements 
on  FDA  Form  3500A  (or  the  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form  for 
proposed  §  600.80(a))  (or  on  a  Council  for 
International  Organizations  of  Medical 
Sciences  (CIOMS)  I  form  for  reports  of 
foreign  SADRs)  including  a  concise  medical 
narrative  of  the  case  [i.e..  an  accurate 
summary  of  the  relevant  data  and 
information  pertaining  to  an  SADR  or 
medication  error). 

The  proposed  rule  would  define  these 
terms  to  clarify  the  type  of  information 
that  manufacturers  and  applicants 
would  be  required  to  submit  to  FDA  for 
SADRs  and  medication  errors.  The 
proposed  rule  would,  as  described 
below,  require  at  least  a  minimum  data 
set  for  all  individual  case  safety  reports, 
except  for  certain  reports  of  medication 
errors  (see  sections  III. B. 2. a  and  I1I.C.5 
of  this  document).  In  addition,  a  full 
data  set  would  be  required  for 
postmarketing  individual  case  safety 


reports  of  serious  SADRs,  always 
expedited  reports,  and  medication  error 
reports  (see  sections  III.C.5,  III.D.l, 
III.D.4,  III.D.5,  and  III.E.4  of  this    • 
document).  Reports  of  nonserious 
SADRs  with  a  minimum  data  set  would 
include  all  safety  information  received 
or  otherwise  obtained  by  the 
manufacturer  or  applicant  for  the  SADR. 
However,  except  for  reports  of 
nonserious  SADRs  resulting  from  a 
medication  error,  information  in 
addition  to  the  minimum  data  set  would 
not  be  required  to  be  acquired  by  the 
manufacturer  or  applicant  (see  sections 
III.C.5  and  III.E.4  of  this  document). 
Manufacturers  and  applicants  would  be 
required  to  submit  a  full  data  set  for 
reports  of  nonserious  SADRs  resulting 
from  a  medication  error  (see  sections 
III.C.5  and  III.D.5  of  this  document). 

As  noted  previously,  for  each 
individual  case  safety  report,  a  suspect 
product  would  be  required  to  be 
identified.  Reports  from  blinded  clinical 
studies  [i.e.,  the  sponsor  and 
investigator  are  blinded  to  individual 
patient  treatment)  should  be  submitted 
to  FDA  only  after  the  code  is  broken  for 
the  patient  or  subject  that  experiences 
an  SADR.  The  blind  should  be  broken 
for  each  patient  or  subject  who 
experiences  a  serious,  unexpected 
SADR  unless  arrangements  have  been 
made  otherwise  with  the  FDA  review 
division  that  has  responsibility  for 
review  of  the  IND  (e.g.,  the  protocol  or 
other  documentation  clearly  defines 
specific  alternative  arrangements  for 
maintaining  the  blind).  Exceptions  to 
breaking  the  blind  for  a  study  usually 
involve  situations  in  which  mortality  or 
certain  serious  morbidities  are  indeed 
the  clinical  endpoint  of  the  study.  This 
is  consistent  with  the  discussion  of 
managing  blinded  therapy  cases  in  the    . 
ICH  E2A  guidance  (60  FR  11266): 

*   *   *  Although  it  is  advantageous  to  retain 
the  blind  for  all  patients  prior  to  final  study 
analysis,  when  a  serious  adverse  reaction  is 
judged  reportable  on  an  expedited  basis,  it  is 
recommended  that  the  blind  be  broken  only 
for  the  specific  patient  by  the  sponsor  even 
if  the  investigator  has  not  broken  the  blind. 
•   *   *  However,  when  a  fatal  or  other 
"serious"  outcome  is  the  primary  efficacy 
endpoint  in  a  clinical  investigation,  the 
integrity  of  the  clinical  investigation  may  be 
compromised  if  the  blind  is  broken.  Under 
thewind  similar  circumstances,  it  may  be 
appnjpriale  to  reach  agreement  with 
regulatory  authorities  in  advance  concerning 
.serious  events  that  would  be  treated  as 
disease-related  and  npt  subject  to  routine 
expedited  reporting. 

In  addition  to  the  exception  for  breaking 
the  blind  mentioned  above,  FDA  is  also 
interested  in  considering  whether  the 
blind  should  be  broken  for  other  serious 
SADRs  that  are  not  the  clinical  endpoint 


of  the  study,  but  occur  at  a  rate  high 
enough  that  the  overall  study  blind 
would  be  threatened  if  each  such  case 
were  individually  unblinded.  FDA 
invites  comment  from  the  public  on 
how  reporting  of  these  SADRs  should  be 
handled. 

IlI.A.6.  Active  Query 

Under  proposed  §§  310.305(a). 
314.80(a).  and  600.80(a).  FDA  would 
amend  its  postmarketing  safety 
reporting  regulations  to  define  the  term 
"active  query"  to  mean: 

Direct  verbal  contact  (/.e.,  in  person  or  by 
telephone  or  other  interactive  means  such  as 
a  videoconference)  with  the  initial  reporter  of 
a  suspected  adverse  drug  reaction  (SADR)  or 
medication  error  by  a  health  care 
professional  [e.g.,  physician,  physician 
assistant,  pharmacist,  dentist,  nurse,  any 
individual  with  some  form  of  health  care 
training)  representing  the  manufacturer 
(applicant  for  proposed  §§  314.80(a)  and 
600.80(a)).  For  SADRs,  active  query  entails, 
at  a  minimum,  a  focused  line  of  questioning 
designed  to  capture  clinically  relevant 
information  associated  with  the  drug  product 
(licensed  biological  product  for  proposed 
§  600.80(a))  and  the  SADR,  including,  but  not 
limited  to,  information  such  as  baseline  data, 
patient  history,  physical  exam,  diagnostic 
results,  and  supportive  lab  results. 

The  agency  would  define  this  term  to 
describe  the  process  that  manufacturers 
and  applicants  would  be  required  to  use 
to  acquire  safety  information 
expeditiously.  Active  query  would  be 
used  to: 

•  Determine  whether  an  SADR  is 
serious  or  nonserious  if  the 
manufacturer  or  applicant  is  not  able  to 
immediately  make  this  determination 
(see  section  III.C.5  of  this  document), 

•  Obtain  at  least  the  minimum  data 
set  for  all  SADRs  and  the  minimum 
information  for  medication  errors  that 
do  not  result  in  an  SADR  if  the 
manufacturer  or  applicant  is  not  able  to 
immediately  obtain  this  information 
(see  section  III.C.5  of  this  document), 

•  Obtain  a  full  data  set  for  individual 
case  safety  reports  of  serious  SADRs, 
always  expedited  reports,  and 
medication  error  reports  if  a  full  data  set 
is  not  available  for  the  report  (see 
section  III.C.5  of  this  document),  and 

•  Obtain  supporting  documentation 
for  a  report  of  a  death  or  hospitalization 
(e.g.,  autopsy  report,  hospital  discharge 
summary)  (see  section  III.D.7  of  this 
document). 

Active  querj'  would  entail  direct 
verbal  contact  either  in  person  or  by 
telephone  or  other  interactive  means 
(e.g.,  a  videoconference)  with  the  initial 
reporter  of  an  SADR  or  medication 
error.  FDA  believes  that,  in  many  cases, 
use  of  active  query  during  initial  contact 
with  these  reporters  would  provide 
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manufacturers  and  applicants  with 
adequate  safety  information  and  could 
eliminate  or  decrease  followup  time 
expended  by  manufacturers,  applicants, 
and  the  agency.  The  agency  does  not 
believe  that  it  is  sufficient  for 
manufacturers  and  applicants  just  to 
send  a  letter  to  reporters  of  SADRs  and 
medication  errors  requesting  further 
information.  These  reporters  could, 
however,  submit  written  materials  to 
manufacturers  and  applicants  to  clarify 
or  provide  support  for  verbal 
discussions. 

Even  though  the  agency  is  not 
proposing  that  manufacturers  and 
applicants  request  followup  information 
for  SADR  and  medication  error  reports 
in  writing,  the  CIOMS  V  report 
describes  instances  when  it  might  be 
appropriate  to  do  so.  FDA  seeks 
comment  as  to  whether  the  agency 
should  permit  written  requests  for 
foUowoip  information  and,  if  so.  in 
which  situations  should  these  requests 
be  permitted. 

Active  query  would  be  conducted  by 
a  health  care  professional,  such  as  a 
physician,  physician's  assistant, 
pharmacist,  dentist,  nurse,  or  any 
individual  with  some  form  of  health 
care  training.  The  agency  believes  that 
a  health  care  professional  would  be  able 
to  imderstand  better  the  medical 
consequences  of  a  case  and  ask  reporters 
of  SADRs  and  medication  errors    '" 
appropriate  questions  to  acquire  more 
complete  safety  information  effectively 
and  rapidly. 

The  proposed  definition  of  active 
query  would  provide  that,  at  a 
minimum,  a  focused  line  of  questioning 
be  used  to  acquire  further  information 
on  SADRs.  For  this  purpose,  questions 
would  be  designed  to  captiue  clinically 
relevant  information  associated  with  the 
drug  or  licensed  biological  prpduct  and 
the  SADR.  This  information  would 
include,  but  would  not  be  limited  to, 
baseline  data,  patient  history,  physical 
exam,  diagnostic  results,  and  supportive 
lab  results. 

III.A.7.  Spontaneous  Report 

Under  proposed  §§  310.305(a). 
314.80(a).  and  600.80(a).  FDA  would 
amend  its  postmarketing  safety 
reporting  regulations  to  define  the  term 
"spontaneous  report"  to  mean: 

A  communication  from  an  individual  (e.g., 
health  care  professional,  consumer)  to  a 
company  or  regulatory  Jiithority  that 
describes  an  SADR  or  medication  error.  It 
does  not  include  cases  identified  from        « 
information  solicited  by  the  manufacturer  or 
contractor  (applicant  or  contractor  for 
proposed  §  314.80(a):  applicant,  shared 
manufacturer,  or  contractor  for  proposed 
§  600.80(a)),  such  as  individual  case  safety 


reports  or  findings  derived  from  a  study, 
company-sponsored  patient  support  program, 
disease  management  program,  patient 
registry,  including  pregnancy  registries,  or 
any  organized  data  collection  scheme.  It  also 
does  not  include  information  compiled  in 
support  of  class  action  lawsuits. 

The  agency  would  define  this  term  to 
clarify  which  reports  would  be 
considered  "spontaneous."  Over  the 
years,  changes  in  marketing  practices  in 
the  United  States  have  led  to  expanded 
contacts  between  consumers  and 
manufacturers,  applicants,  contractors, 
and  shared  manufacturers.  This  has 
resulted  in  the  acquisition  of  new  types 
of  solicited  safety  information.  Under 
the  proposed  rule,  only  unsolicited 
safety  information  from  an  individual, 
such  as  a  health  care  professional  or 
consumer,  to  a  company  or  regulatory 
authority  would  be  considered  a 
"spontaneous  report." 

Cases  identified  from  information 
solicited  by  companies,  such  as 
individual  case  safety  reports  or 
findings  obtained  from  a  study, 
company-sponsored  patient  support 
program,  disease  management  program, 
patient  registry,  including  pregnancy 
registries,  or  any  organized  data 
collection  scheme  would  not  be 
considered  spontaneous.  Instead,  safety 
information  from  these  somres  would 
be  considered  "study"  information  and 
would  be  handled  according  to  the 
postmarketing  safety  reporting 
requirements  for  a  "study."  As 
proposed,  study  information  would  be 
subject  to  reporting  as  discussed  below: 

•  Expedited  reports  for  serious  and 
unexpected  SADRs  from  a  study  (see 
section  III.D.l  of  this  docimient), 

•  Expedited  reports  for  information 
from  a  study  that  would  be  sufficient  to 
consider  product  administration 
changes  (see  section  III.D.2  of  this 
document), 

•  Expedited  reports  for  an 
unexpected  SADR  with  unknown 
outcome  from  a  study  (see  section 
I1I.D.3  of  this  document), 

•  Always  expedited  reports  from  a 
study  (see  section  1II.D.4  of  this 
document), 

•  Medication  error  reports  from  a 
.  study  (see  section  III.D.5  of  this 

document), 

•  Summary  tabulations  of  all  serious 
SADRs  from  studies  or  individual 
patient  INDs  in  PSURs  (see  section 
III.E.2.f.ii  of  this  document),  and 

•  Discussion  of  important  safety 
information  from  studies  in  PSURs  and 
IPSRs  (see  sections  in.E.2.g  and  III.E.3  of 
this  document). 

The  proposed  rule  would  consider 
SADR  information  compiled  in  support 
of  class  action  lawsuits  to  be  neither 


spontaneous  nor  "study"  information. 
FT)A  believes  that  the  vast  majority  of 
SADR  information  from  class  action 
lawsuits  is  duplicative  {i.e.,  the  same 
SADR  information  is  reported  by 
multiple  individuals).  In  many  cases, 
information  in  addition  to  the  minimum 
data  set  is  not  available  for  these  SADR 
reports  and  followup  is  unlikely  to 
result  in  acquisition  of  new  information. 
For  these  reasons,  the  agency  is 
proposing  to  require  in  TPSRs,  PSURs 
and  IPSRs  summary  information  for 
SADRSl  from  class  action  lawsuits  (see 
sections  III.E.l.e,  III.E.2.k.v.  and  III.E.3 
of  this  document). 

Any  safet>'  information  obtained  from 
an  individual  (e.g.,  health  care 
professional,  consumer)  who  has 
initiated  contact  with  a  company  or 
regulator)'  authority  would  be 
considered  spontaneous.  For  example,  if 
an  individual  calls  a  company  and  asks 
if  a  particular  SADR  has  been  observed 
with  one  of  the  company's  drug  or 
licensed  biological  products  because  the 
individual  or  someone  the  individual 
knows  has  experienced  such  an  S/VDR. 
the  call  would  be  considered 
spontaneous.  The  agency  would 
consider  these  calls  spontaneous 
because  the  individual  making  the  call 
has  a  belief  or  suspicion  that  the  drug 
or  licensed  biological  product  may  have 
caused  the  SADR. 

The  proposed  definition  for 
spontaneous  report  is  consistent  with 
the  definition  of  "spontemeous  report  or 
spontaneous  notification"  in  the  ICH 
E2C  guidance  (62  FR  27475)):       - 

An  unsolicited  communication  to  a 
company,  regulatory  authority,  or  other 
organization  that  describes  an  adverse 
reaction  in  a  patient  given  one  or  more 
medicinal  products  and  which  does  not 
derive  from  a  study  or  any  organized  data 
collection  scheme. 

in.A.8.  Medication  Error 

Proposed  §§  310.305(a),  314.80(a),  and 
600.80(a)  would  amend  FDA's 
postmarketing  safety  reporting 
regulations  to  define  the  terms 
"medication  error,"  "actual  medication 
error,"  and  "potential  medication 
error."  A  "medication  error"  would  be 
defined  as: 

•    Any  preventable  event  that  may  cause  or 
lead  to  inappropriate  medication  use  or 
patient  harm  while  the  medication  is  in  the 
control  of  the  health  care  professional, 
patient,  or  consumer.  Such  events  may  be 
related  to  professional  practice,  health  care 
products,  procedures,  and  systems  including: 
Prescribing;  order  communication;  product 
labeling,  packaging,  and  nomenclature: 
compounding:  dispensing:  distribution; 
administration;  education;  monitoring:  and 
use. 


12422 


Federal  Register /Vol.  as,  No.  50 /Friday.  March  14,  2003  /  Proposed  Rules 


An  "actual  medication  error"  would 
be  defined  as: 

A  medication  error  that  involves  an 
identifiable  patient  whether  the  error  was 
prevented  prior  to  administration  of  the 
product  or,  if  the  product  was  administered, 
whether  the  error  resuhs  in  a  serious  SADR, 
nonserious  SADR,  or  no  SADR. 

A  "potential  medication  error"  would 
be  defined  as: 

An  individual  case  safety  report  of 
information  or  complaint  about  product 
name,  labeling,  or  packaging  similarities  that 
does  not  involve  a  patient. 

The  proposed  rule  would  define  these 
terms  to  clarify  what  would  be 
considered  a  medication  error.  The 
proposed  definition  for  "medication 
error"  was  developed  by  the  National 
Coordinating  Council  for  Medication 
Error  Reporting  and  Prevention,  of 
which  FDA  is  a  member.  FDA  would 
not  consider  a  case  in  which  a  patient 
deliberately  took  an  overdose  of  a  drug 
to  be  a  "medication  error"  because  the 
agency  does  not  beUeve  that  this  type  of 
situation  is  "preventable."  Instead,  it 
would  be  considered  a  "non-accidental 
overdose." 

The  proposed  definitions  for  actual 
and  potential  medication  errors  were 
developed  by  FDA.  Actual  medication 
errors  involve  an  identifiable  patient 
whether  or  not  the  product  is 
administered  and,  if  the  product  is 
administered,  whether  or  not  an  SADR 
occurs.  Potential  medication  errors  do 
not  involve  a  patient,  but  rather  describe 
information  or  complaint  about  product 
name,  labeling,  or  packaging  similarities 
that  could  result  in  a  medication  error 
in  the  future. 

III.A.9.  Company  Core  Data  Sheet, 
Company  Core  Safety  Information 
(CCSI),  Usted  SADR,  Unlisted  SADR, 
and  Unexpected  SADR 

Proposed  §§  314.80(a)  and  600.80(a) 
would  amend  FDA's  postmarketing 
safety  reporting  regulations  to  define  the 
terms  "company  core  data  sheet," 
"company  core  safety  information 
(CCSI)."  "listed  SADR,"  and  "unlisted 
SADR."  The  "company  core  data  sheet" 
would  be  defined  as: 

A  document  prepared  by  the  applicant 
containing,  in  addition  to  safety  information, 
material  relating  to  indications,  dosing, 
pharmacology,  and  other  information 
concerning  the  drug  substance  (biological 
product  for  proposed  §  600.80(a)).  The  only 
purpose  of  this  document  is  to  provide  the 
company  core  safety  information  (CCSI)  for 
periodic  safety  update  reports  (PSURs), 
interim  periodic  safety  reports  (IPSRs),  and 
certain  individual  case  safety  reports — 
semiannual  submissions  [i.e.,  if  PSURs  are 
submitted  for  the  product). 

The  "CCSI"  would  be  defined  as: 


All  relevant  safety  information  contained 
in  the  company  core  data  sheet  that  the 
applicant  proposes  to  include  in  the 
approved  product  labeling  in  all  countries 
where  the  applicant  markets  the  drug 
substance  (biological  product  for  proposed 
§  600.80(a)).  It  is  the  reference  information  by 
which  an  SADR  is  determined  to  he  "listed" 
or  "unlisted"  for  PSURs,  IPSRs,  and  certain 
individual  case  safety  reports — semiannual 
submissions  (i.e.,  if  PSURs  are  submitted  for 
the  product). 

A  "listed  SADR"  would  be  defined  as: 
"an  SADR  whose  nature,  specificity, 
severity,  and  outcome  are  consistent 
with  the  information  in  the  CCSI." 

An  "unlisted  SADR"  would  be 
defined  as:  "an  SADR  whose  natiire, 
specificity,  severity,  or  outcome  is  not 
consistent  with  the  information 
included  in  the  CCSI." 

The  proposed  rule  would  define  these 
terms  to  help  applicants  determine 
which  SADRs  must  be  reported  in 
PSURs.  IPSRs,  and  certain  individual 
case  safety  reports — semiannual 
submissions  (i.e.,  if  PSURs  are 
submitted  for  the  product)  (see  sections 
I1I.E.2.  m.E.3,  and  III.E,4  of  this 
document).  For  this  purpose,  the  CCSI 
would  be  used  as  the  reference 
document  by  which  an  SADR  would  be 
judged  as  "listed"  or  "unlisted." 

Company  core  data  sheets  would 
usually  be  prepared  by  applicants  for  a 
drug  substance  rather  than  a  drug 
product  because  postmarketing  PSURs 
and  DPSRs  would  be  based  on  a  drug 
substance.  Under  the  existing 
regulations  at  §  314.3(b)  (21  CFR 
314.3(b)),  a  drug  substance  is  defined  as: 

An  active  ingredient  that  is  intended  to 
furnish  pharmacological  activity  or  other 
direct  effect  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease  or  to  affect  the  structure  or  any 
function  of  the  human  body,  but  does  not 
include  intermediates  useld)  in  the  synthesis 
of  such  ingredient. 

Under  these  same  regiilations,  a  drug 
product  is  defined  as: 

a  finished  dosage  form,  for  example,  tablet, 
capsule,  or  solution,  that  contains  a  drug 
substance,  generally,  but  not  necessarily,  in 
association  with  one  or  more  other 
ingredients. 

Thus,  drug  substances  refer  to  active 
moieties  of  drug  products. 

In  the  United  States,  the  company 
core  data  sheet  would  be  used  only  to 
provide  the  CCSI  for  a  drug  or  biological 
product  to  determine  whether  an  SADR 
is  listed  or  unlisted.  Company  core  data 
sheets  would  not  require  approval  from 
FDA,  unlike  the  U.S.  labeling  for  a 
marketed  drug  or  licensed  biological 
product  which  does  require  approval 
from  FDA.  Company  core  data  sheets 
would  not  be  used  in  the  United  States 


as  the  labeling  for  an  approved  drug  or 
licensed  biological  product.  FDA 
believes  that  preparation  of  a  company 
core  data  sheet  would  not  impose  a  new 
burden  on  most  applicants  because  it 
codifies  a  conunon  practice  in  the 
pharmaceutical  industry  (see  the  ICH 
E2C  guidance,  62  FR  27470  at  27472). 

Postmarketing  PSURs  may  be 
submitted  by  applicants  to  multiple 
countries,  and  the  drug  or  licensed 
biological  product  may  have  different 
approved  labeling  in  the  different 
coimtries.  The  CCSI  for  the  product 
should  not  be  a  compilation  of  all  the 
safety  information  contained  in  the 
various  approved  labelings  for  the 
product.  Instead,  the  CCSI  should 
contain  the  critical  safety  information 
for  the  product  that  would  be  relevant 
in  all  coimtries  where  the  product  is 
approved  for  marketing.  In  some  cases, 
the  CCSI  and  an  approved  labeling  for 
the  product  would  contain  the  same 
safety  information  (i.e.,  all  the  safety 
information  in  an  approved  labeling  for 
the  product  is  relevant  in  all  countries 
where  the  product  is  approved  for 
marketing  or  the  product  is  only 
approved  for  marketing  in  one  country). 
In  other  cases,  an  approved  labeling  for 
a  product  may  contain  more  safety 
information  than  the  CCSI  for  the 
product  because  the  labeling  may 
contain  safety  information  specific  to 
the  country  in  which  the  product  is 
approved  for  marketing  (e.g.,  safety 
information  regarding  a  specific 
indication  for  which  the  product  is 
approved  for  marketing  in  one  country 
but  not  other  coimtries).  In  these  cases, 
the  use  of  the  CCSI  as  the  reference 
dociunent  for  determining  whether  an 
SADR  is  listed  or  unlisted  for  the 
postmarketing  PSURs  may  result  in 
overreporting  of  some  SAJDRs  to  FDA  as 
"unlisted"  when  they  actually  are 
"expected"  by  the  approved  U.S. 
labeUng. 

This  proposal  would  not  affect  the 
reference  document  used  to  determine 
expectedness  (i.e.,  unexpected  or 
expected  SADR)  for  SADRs  reported  in 
premarketing  IND  safety  reports, 
postmarketing  expedited  reports, 
postmarketing  TPSRs,  and  certain 
postmarketing  individual  case  safety 
reports — semiannual  submissions  (i.e., 
if  TPSRs  are  submitted  for  the  product) 
(see  table  5  and  sections  III.B,  ni.D, 
in.E.l,  and  III.E.4  of  this  document). 
Under  the  existing  regulations  at 
§§  310.305(b).  314.80(a),  and  600.80(a), 
the  definition  of  "unexpected  adverse 
drug  experience"  designates  the  current 
approved  labeling  for  the  drug  or 
licensed  biologic^  product  as  the 
reference  docimient  to  be  used  to 
determine  what  would  be  considered 
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"unexpected."  Proposed  §§  310.305(a), 
314.80(a),  and  600.80(a)  would  include 
in  the  definition  of  "imexpected  SADR" 
the  abbreviation  "U.S."  before  the  word 
"labeling"  to  clarify  that  the  approved 
U.S.  labeling  would  be  used  to 
determine  whether  or  not  an  SADR  is 
"unexpected."  FDA  would  also  amend 
this  definition  by  replacing  the  word 
"event"  with  the  word  "reaction"  and 


by  clarifying  that  the  phrase  "differ  from 
the  event  because  of  greater  severity  or 
specificity"  refers  to  a  "labeled 
reaction."  Under  proposed 
§§  310.305(a),  312.32(a).  314.80(a),  and 
600.80(a),  the  agency  would  also  replace 
the  word  "listed"  with  the  word 
"included"  in  the  definition  of 
"unexpected  SADR"  to  minimize 
confusion  with  "listed  SADRs"  in  the 


CCSI.  FDA  would  also  revise  the 
sentence  "Unexpected,  as  used  in  this 
definition,  refers  to  an  SADR  that  has 
not  been  previously  observed  *  *  * 
rather  than  irova  the  perspective  of  such 
reaction  not  being  anticipated  from  the 
pharmacological  properties  of  the  drug 
product"  in  this  definition  for  clarity. 




Table  5.— Proposed  Reference  Documents  for  Safety  Reports 

Marketing  status 

Safety  report 

Reference  document 

Premarketing 

Postmarketing  

IND  safety  report 

Exoedited  reoorts 

Investigator's  brochure.  If  not  availaWe,  risk  rnformatkxi 
in  general  investigational  plan  or  elsewt)ere  in  the 
cun-ent  application. 

U.S.  labeling. 

TPSRs  

PSURs  and  IPSRs  

Individual  case  safety  reports— semiannual  submission: 
If  TPSR  is  submitted  for  ttie  oroduct    

U.S.  labeling.  ' 
CCSI. 

U.S.  labeling. 

If  PSUR  is  submitted  for  the  product 

CCSI. 

These  proposed  amendments  are 
consistent  with  the  ICH  E2C  guidance 
(62  FR  27470  at  27472): 

For  purposes  of  periodic  safety  reporting, 
CCSI  forms  the  basis  for  determining  whether 
an  ADR  is  already  Listed  or  is  still  Unlisted, 
terms  that  are  introduced  to  distinguish  them 
from  the  usual  terminology  of 
"expectedness"  or  "labeledness"  that  is  used 
in  association  with  ofHcial  labeling.  Thus, 
the  local  approved  product  information 
continues  to  be  the  reference  document  upon 
which  labeledness/expectedness  is  based  for 
the  purpose  of  local  expedited  postmarketing 
safety  reporting. 

Under  proposed  §§  310.305(a), 
312.32(a),  314.80(a),  and  600.80(a),  FDA 
would  include  the  following  sentence  in 
the  definition  of  "unexpected  SADR:" 

SADRs  that  are  mentioned  in  the  U.S. 
labeling  (investigator's  brochure  for  proposed 
§  312.32(a))  as  occurring  with  a  class  of  drugs 
(products  for  proposed  §  600.80(a))  but  not 
specifically  mentioned  as  occurring  with  the 
particular  drug  (product  for  proposed 
§  600.80(a))  are  considered  unexpected. 

This  information  is  currently 
included  in  the  draft  guidance  of  2001. 
FDA  is  now  proposing  to  codify  this 
information  to  clarify  which  SADRs 
would  be  considered  "unexpected." 

III.A.IO.  Data  Lock  Point  and 
International  Birth  Date 

Proposed  §§  314.80(a)  and  600.80(a) 
would  amend  FDA's  postmarketing 
safety  reporting  requirements  to  define 
the  terms  "data  lock  point"  and 
"international  birth  date."  The  "data 
lock  point"  would  be  defined  as: 

The  date  designated  as  the  cut-off  date  for 
data  to  be  included  in  a  postmarketing , 
periodic  safety  report. 


The  "international  birth  date"  would 
be  defined  as: 

The  date  the  first  regulatory  authority  in 
the  world  approved  the  first  marketing 
application  for  a  human  drug  product 
containing  the  drug  substance  (human 
biological  product  for  proposed  §  600.80(a)). 

The  agency  would  define  these  terms 
to  help  standardize  the  submission  date 
(i.e.,  month  and  day  of  submission)  for 
postmarketing  periodic  safety  reports 
(i.e.,  PSURs,  IPSRs,  TPSRs,  individual 
case  s^ety  reports — semiannual 
submissions).  The  data  lock  point 
would  signify  the  end  of  a  reporting 
period  for  data  to  be  included  in  a 
specific  postmarketing  periodic  safety 
report.  The  month  and  day  of  the 
international  birth  date  would  serve  as 
a  reference  point  for  determining  the 
data  lock  point.  On  the  date  of  the  data 
lock  point,  safety  information  that  is 
available  to  appUcants  would  be 
reviewed  and  evaluated  prior  to  being 
submitted  to  FDA.  Postmarketing 
periodic  safety  reports  would  be 
submitted  to  FDA  within  60  days  of  the 
data  lock  point  (see  section  III.E.S.b  of 
this  document).  For  example,  for  a  drug 
or  biological  product  approved  by  FDA 
on  June  15  with  a  6-month  periodic 
reporting  period  and  an  international 
birth  date  of  April  1,  the  first  data  lock 
point  would  be  October  1,  which  is  less 
than  6  months  after  FDA  approval,  but 
is  the  6-month  anniversary  of  the 
international  birth  date.  Therefore,  the 
first  postmarketing  periodic  safety 
report  would  cover  the  period  bom 
April  1  through  October  1  even  though 
the  product  had  only  been  approved  in 
the  United  States  on  June  15.  The 


second  periodic  report  would  cover  the 
period  from  October  2  through  April  1. 

An  international  birth  date  would  be 
determined  and  declared  by  applicants. 
Applicants  would  determine  an 
international  birth  date  for  a  product 
based  on  the  date  of  approval  of  the  first 
marketing  application  in  the  wqrld  for 
a  human  drug  product  containing  the 
drug  substance  or  a  biological  product. 
A  single  international  birdi  date  would 
encompass  all  different  dosage  forms, 
formulations,  or  uses  (e.g.,  indications, 
routes  of  administration,  populations)  of 
a  drug  substance  or  licensed  biological 
product.  Thus,  postmarketing  periodic 
safety  reports  for  different  drug  products 
containing  the  same  drug  substance 
would  be  submitted  to  FDA  at  the  same 
time. 

The  month  and  day  of  the 
international  birth  date  would  be  used, 
as  noted  previously,  to  determine  the 
data  lock  point  (i.e.,  month  and  day)  for 
postmarketing  periodic  safety  reports.  It 
would  not,  except  as  noted  below,  be 
used  to  determine  the  frequency  for 
submission  of  these  reports  (i.e.,  6- 
month  intervals  or  multiples  of  6 
months).  Instead,  the  date  (i.e.,  year)  of 
U.S.  approval  of  the  application  for  the 
drug  or  biological  product  (e.g.,  NDA, 
ANDA,  BLA)  would  be  used  to 
determine  the  frequency  for  submission 
of  postmarketing  periodic  safety  reports 
to  FDA  (see  section  III.E.5.a  of  this 
document).  The  international  birth  date 
would  be  used  to  determine  both  the 
data  lock  point  and  reporting  frequency 
for  postmarketing  periodic  safety  reports 
only  when  the  U.S.  approval  date  is 
used  to  determine  the  international ' 
birth  date  (e.g.,  FDA  is  the  first 
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regulatory  authority  in  the  world  to 
approve  die  human  drug  product 
containing  the  drug  substance  or 
biological  product  for  marketing). 

The  use  of  a  standardized  submission 
date  (i.e.,  month  and  day),  which  is 
consistent  with  the  ICH  E2C  guidance 
(62  FR  27470  at  27472).  would  enable 
applicants  to  submit  a  single  core  report 
(PSUR  excluding  appendices)  to 
regulatory  authorities  worldwide. 
Currently,  different  regulatory 
authorities  require  submission  of 
postmarketing  periodic  safety  reports  on 
varying  time  schedules.  The  submission 
of  a  single  core  report  to  multiple 
regulatory  authorities  would 
significantly  reduce  the  time  spent 
preparing  these  reports,  thereby 
permitting  more  time  for  the  evaluation 
of  the  medical  significance  of  any  safety 
information  reported. 

m.B.  IND  Safety  Reports 

m.B.l.  Review  of  Safety  Information 

Ciurent  IND  safety  reporting 
regulations  in  §  312.32(b)  require  that 
sponsors  promptly  review  all 
information  relevant  to  the  safety  of  the 
drug  under  investigation  obtained  or 
otherwise  received  by  the  sponsor  from 
any  source,  foreign  or  domestic.  Sources 
of  information  include  any  clinical  or 
epidemiological  investigations,  animal 
investigations,  commercial  marketing 
experience,  reports  in  the  scientific 
literature,  and  unpublished  scientific 
papers,  and  reports  from  foreign 
regulatory  authorities  that  have  not 
already  been  previously  reported  to 
FDA  by  the  sponsor.  FDA  is  proposing 
to  amend  this  requirement  by  adding 
"in  vitro  studies"  to  the  list  of  examples 
because  some  in  vitro  studies  report 
relevant  safety-related  information  (e.g., 
carcinogenicity  studies  performed  in 
cell  lines).  FDA  is  also  proposing  to 
move  the  phrase  "commercial  marketing 
experience"  to  the  end  of  the  list  and  to 
revise  it  to  read  "and  reports  of  foreign 
commercial  marketing  experience  for 
drugs  that  are  not  marketed  in  the 
United  States"  to  clarify  that  sponsors 
are  not  required  to  review  safety 
information  from  commercial  marketing 
experience  for  drugs  that  are  marketed 
in  the  United  States  and  are  being 
further  studied  under  an  IND.  Safety 
reports  from  commercial  marketing 
experience  for  these  drugs  would  be 
reviewed  for  safety  information  as 
prescribed  by  FDA's  postmarketing 
safety  reporting  regulations  (see  section 
II1.C.2  of  this  document).  This  proposed 
revision  is  consistent  with  existing 
regulations  at  §  312.32(c)(4)  and 
proposed  amendments  to  §  312.32(c)(4) 
described  below  (see  section  II1.B.4  of 


this  document).  The  proposed 
amendments  would  further  clarify  some 
of  the  types  of  safety  information  that 
must  be  examined  to  determine  whether 
the  information  must  be  submitted  in  an 
IND  safety  report. 

III.B.2.  Written  IND  Safety  Reports 

Current  IND  safety  reporting 
regulations  at  §  312.32(c)(l)(i)  require 
sponsors  to  notify  FDA  and  all 
participating  investigators  in  a  written 
IND  safety  report  of  any  adverse 
experience  associated  with  the  use  of 
the  drug  that  is  both  serious  and 
unexpected  or  any  finding  frt)m  tests  in 
laboratory  animals  that  suggests  a 
significant  risk  for  human  subjects, 
including  reports  of  mutagenicity, 
teratogenicity,  or  carcinogenicity.  These 
written  IND  safety  reports  must  be  made 
as  soon  as  possible  and  in  no  event  later 
than  15  calendar  days  after  the 
sponsor's  initial  receipt  of  the 
information.  For  clarity,  FDA  is 
proposing  to  amend  §  312.32(c)(1)  by 
reorganizing  and  reniunbering  this 
paragraph. 

in.B.2.a.  Minimum  data  set.  FDA  is 
proposing  to  amend  §  312.32(c)  to  state 
that  sponsors  must  not  submit  an  HMD 
safety  report  for  an  SADR  to  the  agency 
if  the  report  does  not  contain  a  ^ 

minimum  data  set  (i.e.,  identifiable 
patient,  identifiable  reporter,  suspect 
drug  or  biological  product,  and  SADR). 
If  a  minimum  data  set  is  not  available, 
a  sponsor  would  be  required  to  maintain 
records  of  any  information  received  or 
otherwise  obtained  for  the  SADR  along 
with  a  record  of  its  efforts  to  obtain  a 
minimum  data  set  for  the  IND  safety 
report.  This  proposed  amendment 
would  clarify  for  sponsors  that,  at  a 
minimum,  certain  information  must  be 
submitted  to  FDA  for  each  IND  safety 
report  of  an  SADR  to  allow  an  initial 
evaluation  of  the  significance  of  the 
SADR.  This  proposed  revision  is 
consistent  with  the  ICH  E2A  guidance 
(60  FR  11284  at  11287): 

The  minimum  information  required  for 
expedited  reporting  purposes  is:  an 
identifiable  patient;  the  name  of  a  suspect 
medicinal  product;  an  identifiable  reporting 
source:  and  an  event  or  outcome  *   *  *. 

ni.B.2.b.  Serious  and  unexpected 
SADRs.  FDA  is  also  proposing  to  amend 
§  312.32(c)(l)(i)  by  replacing  the  phrase 
"any  adverse  experience  associated  with 
the  use  of  the  drug  that  is  both  serious 
and  unexpected"  with  the  phrase  "any 
SADR  that,  based  on  the  opinion  of  the 
investigator  or  sponsor,  is  both  serious 
and  unexpected,  as  soon  as  possible,  but 
in  no  case  later  than  15  calendar  days 
after  receipt  by  the  sponsor  of  the 
minimum  data  set  for  the  serious. 


unexpected  SADR."  This  proposed 
amendment  would  require  that  the 
determination  of  the  possibility  of 
causality  (attributability)  of  an  SADR  to 
an  investigational  drug  be  based  on  the 
opinion  of  either  the  investigator  or 
sponsor,  which  is  consistent  with  the 
ICH  E2A  guidance  (60  FR  11284  at 
11286): 

Causality  assessment  is  required  for 
clinical  investigation  cases.  All  cases  judged 
by  either  the  reporting  health  care 
professional  or  the  s(>onsor  as  having  a 
reasonable  suspected  causal  relationship  to 
the  medicinal  product  qualify  as  ADR's. 

In  situations  in  which  a  sponsor  does 
not  believe  that  there  is  a  reasonable 
possibility  that  an  investigational  drug 
caused  a  response,  but  an  investigator 
believes  that  such  a  possibility  exists, 
the  proposed  rule  would  require  that  the 
sponsor  submit  a  written  IND  safety 
report  to  FDA  for  the  SADR.  In  the 
opposite  situation,  the  same  would  also 
be  true. 

The  proposed  rule  would  also  require 
that  written  IND  safety  reports  be 
submitted  to  FDA  no  later  than  15 
calendar  days  after  receipt  by  the 
sponsor  of  the  minimum  data  set  for  the 
serious,  unexpected  SADR.  This 
proposed  revision  would  clarify  when 
the  15  calendar  day  timeframe  would 
begin.  FDA  expects  sponsors  to  use  due 
diligence  to  acquire  immediately  the 
minimum  data  set  for  a  report  and  to 
determine  the  outcome  (whether  the 
SADR  is  serious  or  nonserious)  and 
expectedness  of  an  SADR  upon  initial 
receipt  of  the  SADR.  Sponsors  shoidd 
include  in  any  written  IND  safety 
reports  subsequently  filed  with  FDA  a 
chronological  history  of  their  efforts  to 
acquire  this  information  if  there  is  a 
delay  in  obtaining  the  information  (it  is 
not  necessary  to  include  the 
chronological  history  in  IND  safety 
reports  sent  to  investigators).  This 
proposed  amendment  is  consistent  with 
the  ICH  E2A  guidance  (60  FR  11284  at 
11286): 

Information  for  final  description  and 
evaluation  of  a  case  report  may  not  be 
available  within  the  required  timeframes  for 
reporting  *   *   *.  Nevertheless,  for  regulatory 
purposes,  initial  reports  should  be  submitted 
within  the  prescribed  time  as  long  as  the 
following  minimum  criteria  are  met:  An 
identiHable  patient;  a  suspect  medicinal 
product;  an  identifiable  reporting  source:  and 
an  event  or  outcome  that  can  be  identified  as 
serious  and  unexpected,  and  for  which,  in 
clinical  investigation  cases,  there  is  a 

reasonable  suspected  causal  relationship. 

*   *  * 

FDA  is  also  proposing  to  amend 
§  312.32(c)(l)(i)  by  removing  the 
following  sentence:  "Each  notification 
shall  be  made  as  soon  as  possible  and 
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in  no  event  later  than  15  calendar  days 
after  the  sponsor's  initial  receipt  of  the 
information."  The  agency  is  proposing 
this  revision  because  the  information  in 
this  sentence  is  redundant  with  a 
provision  of  proposed  §  312.32(c)(l)(i). 

III.B.2.C.  Information  sufficient  to 
consider  product  administration 
changes.  Under  proposed 
§  312.32(c)(l)(ii).  FDA  would  amend 
§  312.32{c)(l)(i)  by  replacing  the  phrase 
"Any  finding  from  tests  in  laboratory 
animals  that  suggests  a  significant  risk 
for  human  subjects  including  reports  of 
mutagenicity,  teratogenicity,  or 
carcinogenicity"  with  the  sentence: 

The  sponsor  must  also  notify  FDA  and  all 
participating  investigators  in  a  written  IND 
safety  report  of  information  that,  based  upon 
appropriate  medical  judgment,  might 
materially  influence  the  benefit-risk 
assessment  of  an  investigational  drug  or  that 
would  he  sufficient  to  consider  changes  in 
either  product  administration  or  in  the 
overall  conduct  of  a  clinical  investigation. 
The  sponsor  must  submit  this  information  to 
FDA  and  all  participating  investigators  as 
soon  as  possible,  but  in  no  case  later  than  15 
calendar  days  after  determination  by  the 
sponsor  that  the  information  qualifies  for 
reporting  under  this  paragraph.  Examples  of 
such  information  include  any  significant 
unanticipated  safety  finding  or  data  in  the 
aggregate  from  an  in  vitro,  animal, 
epidemiological,  or  clinical  study,  whether  or 
not  conducted  under  an  IND,  that  suggests  a 
significant  human  risk,  such  as  reports  of 
mutagenicity,  teratogenicity,  or 
carcinogenicity  or  reports  of  a  lack  of  efficacy 
with  a  drug  product  used  in  treating  a  life- 
threatening  or  serious  disease. 

This  proposed  amendment  is        ^ 
consistent  with  the  ICH  E2A  guidance 
(60  FR  11284  at  11286): 

There  are  situations  in  addition  to  single 
case  reports  of  "serious"  adverse  events  or 
reactions  that  may  necessitate  rapid 
communication  to  regulatory  authorities; 
appropriate  medical  and  scientific  judgment 
should  be  applied  for  each  situation.  In 
general,  information  that  might  materially 
influence  the  benefit-risk  assessment  of  a 
medicinal  product  or  that  would  be  sufficient 
to  consider  changes  in  medicinal  product 
administration  or  in  the  overall  conduct  of  a 
clinical  investigation  represents  such 
situations.  Examples  include: 

a.  For  an  "expected,  serious  ADR,  ("1  an 
increase  in  the  rate  of  occurrence  which  is 
judged  to  be  clinically  important. 

b.  A  significant  hazard  to  the  patient 
population,  such  as  lack  of  efficacy  with  a 
medical  product  used  in  treating  life- 
threatening  disease. 

c.  A  major  safety  finding  from  a  newly 
completed  animal  study  (such  as 
carcinogenicity). 

In  contrast  to  the  ICH 
recommendations,  the  proposed  nde 
would  not  require  reports  of  an  increase 
in  the  rate  of  occurrence  of  expected, 
serious  SADRs  to  be  submitted  to  the 


agency  in  an  expedited  manner. 
However,  sponsors  should  report  this 
information  to  FDA  in  their  IND  annual 
reports  under  §  312.33(b)(1).  Proposed 
§  312.32(c)(l)(ii)  would  be  consistent 
with  the  increased  frequency  reports 
final  rule  that  revoked  the 
postmarketing  safety  reporting 
requirement  for  submission  of  increased 
frequency  reports  in  an  expedited 
manner.  Although  the  increased 
frequency  reports  final  rule  pertains  to 
postmarketing  expedited  safety 
reporting,  FDA  has  decided  to  apply 
this  rule  to  its  requirements  for 
premarketing  expedited  safety  reports 
because  of  the  limited  reliability  of 
increased  frequency  reports.  See  the 
increased  frequency  reports  final  rule 
(62  FR  34166)  for  a  discussion  of  the 
limited  reliability  of  increased 
frequency  reports.  With  regard  to 
premarketing  clinical  trials  in  progress, 
FDA  does  not  believe  that  baseline 
incidence  rates  would  be  available  for 
serious  expected  SADRs  which  would 
make  it  difficult  for  sponsors  to  predict 
an  increase  in  the  rate  of  occurrence  of 
these  SADRs. 

ni.B.2.d.  Reporting  format.  Current 
IND -safety  reporting  regulations  at 
§  312.32(c)(l)(i)  require  sponsors  to 
submit  written  IND  safety  reports  from 
animal  or  epidemiological  studies  in  a 
narrative  format.  Proposed 
§  312.32(c)(l)(iii)  would  amend  these 
regidations  by  replacing  the  phrase 
"reports  from  animal  or  epidemiological 
studies"  with  the  phrase  "reports  of 
overall  findings  or  data  in  the  aggregate 
bom  published  and  unpublished  in 
vitro,  animal,  epidemiological,  or 
clinical  studies."  The  proposed  rule 
would  require  sponsors  to  submit 
reports  of  overall  findings  or  data  in  the 
aggregate  in  a  narrative  format  rather 
than  on  FDA  Form  3  500 A  because  the 
form  is  designed  for  reporting  safety 
information  for  an  individual  case. 

III.B.3.  Telephone  Safety  Reports 

Current  IND  safety  reporting 
regulations  at  §  312.32(c)(2)  require 
sponsors  to  notify  FDA  by  telephone  or 
by  facsimile  transmission  of  any 
unexpected  fatal  or  life-threatening 
experience  associated  with  the  use  of  an 
investigational  drug  as  soon  as  possible 
but  in  no  event  later  than  7  calendar 
days  after  the  sponsor's  initial  receipt  of 
the  information.  FDA  is  proposing  to 
amend  this  requirement  to  read: 

The  sponsor  must  also  notify  FDA  by 
telephone  or  by  facsimile  transmission  of  any 
unexpected  fatal  or  life-threatening  SADR 
based  on  the  opinion  of  the  investigator  or 
sponsor  as  soon  as  possible  but  in  no  case 
later  than  7  calendar  days  after  receipt  by  the 


sponsor  of  the  minimum  data  set  for  the 
unexpected  fatal  or  life-threatening  SADR. 

These  proposed  revisions  are 
consistent,  as  described  previously, 
with  the  proposed  amendments  to 
§312.32(c)(l)(i)  for  written  IND  safety 
reports  and  the  ICH  E2A  guidance  (60 
FR  11284  at  11286). 

III.B.4.  IND  Safety  Reporting  for  Drugs 
Marketed  in  the  United  States 

Current  IND  safety  reporting 
regulations  at  §  312.32(c)(4)  state  that  a 
sponsor  of  a  clinical  study  of  a  marketed 
drug  is  not  required  to  make  a  safety 
report  for  any  adverse  experience 
associated  with  the  use  of  the  drug  that 
is  not  from  the  clinical  study  itself.  FDA 
is  proposing  to  amend  this  regulation  by 
making  the  following  revisions: 

A  sponsor  of  a  clinical  study  under  an  IND 
for  a  drug  marketed  in  the  United  States  is 
only  required  to  submit  IND  safety  reports  to 
FDA  (review  division  that  has  responsibility 
for  the  IND)  for  SADRs  from  die  clinical 
study  itself,  whether  fix>m  domestic  or 
foreign  study  sites  of  the  IND.  The  sponsor 
must  also  submit  to  FDA  safety  information 
from  these  clinical  studies  as  prescribed  by 
the  postmarketing  safety  reporting 
requirements  under  §§  310.305,  314.80.  and 
600.80  of  this  chapter. 

FDA  is  proposing  this  change  to 
clarify,  for  sponsors  investigating  under 
an  IND  drugs  and  biological  products 
that  are  already  marketed  in  the  United 
States,  what  SADRs  must  be  reported  in 
IND  safety  reports  under  §  312.32.  The 
agency  notes  that  sponsors  investigating 
under  an  IND  drug  and  biological 
products  that  are  not  marketed  in  the 
United  States  are  required,  under 
§  312.32,  to  report  to  FDA  safety 
information  obtained  or  otherwise 
received  for  the  product  frtim  any 
source,  domestic  or  foreign,  including 
safety  information  from  foreign 
commercial  marketing  experience  (see 
section  IH.B.l  of  this  docimient). 
Proposed  §  312.32(c)(4)  also  clarifies 
that  sponsors  investigating  under  an 
IND  drugs  and  biological  products  that 
are  already  marketed  in  the  United 
States  must  submit  safety  information 
for  these  clinical  studies  as  prescribed 
by  the  postmarketing  safety  reporting 
requirements  in  §§  310.305,  314.80,  and 
600.80. 

III.B.5.  Investigator  Reporting 

Current  investigator  safety  reporting 
regulations  at  §  312.64(b)  state  diat  the 
investigator  shall  promptly  report  to  the 
sponsor  any  adverse  effect  that  may 
reasonably  be  regarded  as  caused  by.  or 
probably  caused  by,  the  drug.  If  the 
adverse  effect  is  alarming,  the 
investigator  shall  report  the  adverse 
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effect  immediately.  FDA  is  proposing  to 
revise  this  requirement  as  follows: 


An  investigator  must  report  to  the  sponsor 
any  serious  SADR  (as  deflned  in  §312. 32(a)) 
immediately  and  any  other  SADR  (as  defined 
in  §  312.32(a))  promptly  unless  the  protocol 
or  investigator's  brochure  specifies  a  different 
timetable  for  reporting  the  SADR. 

FDA  is  proposing  this  revision  to  be 
consistent  with  the  proposed  definition 
for  SADR  and  to  clarify  what 
information  investigators  must  submit 
to  sponsors  expeditiously. 

IIl.C.  Postmarketing  Safety  Reporting 

in.C.l.  Prescription  Drugs  Marketed  for 
Human  Use  Without  an  Approved 
Application 

Current  regulations  (§  310.305) 
require  manufacturers,  packers,  and 
distributors  of  marketed  prescription 
drug  products  that  are  not  the  subject  of 
an  approved  NDA  or  ANDA  to  establish 
and  maintain  records  of  and  report  to 
FDA  all  serious,  unexpected  adverse 
drug  experiences  associated  with  the 
use  of  their  drug  products.  The 
proposed  rule  would  amend  these 
regulations  by  revising  the  language  in 
this  section  to  be  consistent  with  the 
language  for  the  postmarketing 
expedited  safety  reporting  requirements 
under  §  314.80.  FDA  is  also  proposing  to 
reorganize  and  renumber  §  310.305  to  be 
consistent  with  §  314.80.  FDA  is 
proposing  these  revisions  to  harmonize, 
to  the  extent  possible,  the  postmarketing 
expedited  safety  reporting  requirements 
for  human  marketed  drugs  with 
approved  applications  [i.e.,  NDAs, 
ANDAs)  and  prescription  drugs 
marketed  for  human  use  without  an 
approved  application. 

II1.C.2.  Review  of  Safety  Information 

Current  postmarketing  safety 
reporting  regulations  under  §§  314.80(b) 
and  600.80(b)  require  applicants  to 
promptly  review  all  safety  information 
obtained  or  otherwise  received  horn  any 
source,  foreign  or  domestic,  including 
information  derived  from  conunercial 
marketing  experience,  postmarketing 
clinical  investigations,  postmarketing 
epidemiological/surveillance  studies, 
reports  in  the  scientific  literature,  and 
unpublished  scientific  papers.  FDA  is 
proposing  to  amend  these  regulations  by 
adding  "animal  and  in  vitro  studies," 
"electronic  communications  with 
applicants  via  the  Internet  (e.g.,  e- 
mail),"  and  "reports  from  foreign 
regulatory  authorities. that  have  not  been 
previously  reported  to  FDA  by  the 
applicant"  to  the  list  of  examples.  FDA 
is  proposing  to  add  animal  and  in  vitro 
studies  to  the  list  of  examples  because 
many  of  these  studies  report  relevant 


safety-related  information  {e.g., 
carcinogenicity,  mutagenicity, 
teratogenicity). 

FDA  is  proposing  to  add  electronic 
communications  with  applicants  via  the 
Internet  [e.g.,  e-mail)  to  the  list  of 
examples  to  clarify  for  applicants  what 
safety  information  on  the  Internet  would 
be  required  to  be  reviewed.  An 
applicant  would  be  required  to  review 
information  received  on  an  Internet 
site(s)  that  it  sponsors,  but  would  not  be 
required  to  review  Internet  sites  that  it 
does  not  sponsor.  However,  if  an 
applicant  becomes  aware  of  safety 
information  on  an  Internet  site  that  it 
does  not  sponsor,  the  applicant  would 
be  responsible  for  reviewing  the 
information. 

FDA  would  not  expect  applicants  to 
review  safety  data  bases  generated  by 
foreign  regulatory  authorities.  However, 
proposed  §§  314.80(b)(1)  and 
600.80(b)(1)  would  require  that  any 
safety  information  acquired  or  received 
from  a  foreign  regulatory  authority  be 
reviewed  to  determine  whether  the 
information  must  be  reported  to  FDA. 
The  agency  is  proposing  these 
amendments  to  further  clarify  some  of 
the  types  of  safety  information  that  must 
be  examined  to  determine  whether  the 
information  must  be  submitted  in 
postmarketing  safety  reports. 

Proposed  §  310.305(b)(1)  would 
amend  FDA's  postmarketing  safety 
reporting  regulations  for  prescription 
drugs  marketed  for  human  use  without 
an  approved  application  by  adding  the 
following  sentence: 

Each  manufacturer  of  a  prescription  drug 
product  marketed  for  human  use  without  an 
approved  application  must  promptly  review 
all  safety  information  pertaining  tt>  its 
product  obtained  or  otherwise  received  by 
the  manufacturer  from  any  source,  foreign  or 
domestic,  including  information  derived 
from  commercial  marketing  experience, 
postmarketing  clinical  investigations, 
postmarketing  epidemiology/surveillance 
studies,  animal  or  in  vitro  studies,  electronic 
communications  with  manufacturers  via  the 
Internet  \e.g.,  e-mail),  reports  in  the  scientific 
literature,  and  unpublished  scientific  papers, 
as  well  as  reports  from  foreign  regulatory  • 
authorities  that  have  not  been  previously 
reported  to  FDA  by  the  manufacturer. 

This  proposed  amendment  would 
further  clarify  some  of  the  types  of 
safety  information  that  must  be 
examined  to  determine  whether  the 
information  must  be  submitted  in 
postmarketing  expedited  safety  reports 
(see  section  III.D  of  this  document).  This 
proposed  revision  would  provide 
uniformity  between  FDA's  safety 
reporting  requirements  for  human 
marketed  drugs  with  approved 
applications  (i.e.,  NDAs.  ANDAs)  and 
prescription  drugs  marketed  for  human 


use  without  an  approved  application 
(i.e.,  without  an  approved  NDA  or 
ANDA). 

Ciurent  postmarketing  safety 
reporting  regulations  in  §§  314.80(b)  and 
600.80(b)  state  that  applicants  are  not 
required  to  resubmit  to  FDA  safety 
reports  forwarded  to  the  applicant  by 
FDA;  however,  applicants  must  submit 
all  followup  information  on  such 
reports.  Proposed  §§  314.80(b)(2)  and 
600.80(b)(2)  would  amend  these 
regulations  to  state  that  individual  case 
safety  reports  forwarded  to  the  applicant 
by  FDA  must  not  be  resubmitted  to  the 
agency  by  applicants.  FDA  is  proposing 
this  revision  to  prevent  duplicate 
reports  from  being  entered  into  the 
agency's  safety  reporting  database. 
Applicants  that  inadvertently  resubmit 
such  reports  to  FDA  will  be  informed 
not  to  do  so  in  the  future. 

Proposed  §§  314.80(b)(2)  and 
600.80(b)(2)  would  also  amend  these 
regulations  to  require  that  applicants 
include  information  from  individual 
case  safety  reports  forwarded  to  the 
applicant  by  FDA  in  any  comprehensive 
safety  analysis  subsequently  submitted 
to  the  agency.  This  proposed 
amendment,  which  was  discussed  in  the 
preamble  but  inadvertently  omitted 
from  the  codified  section  of  the  October 
1994  proposal  (59  FR  54046  at  54053), 
would  clarify  how  safety  information 
received  from  FDA  must  be  handled. 

Current  postmarketing  safety 
reporting  regulations  at  §§  314.80(b)  and 
600.80(b)  state  that  applicants  must 
develop  written  procedures  for  the 
surveillance,  receipt,  evaluation,  and 
reporting  of  postmarketing  adverse  drug 
experiences  to  FDA.  FDA  is  proposing 
to  amend  this  provision  by  adding  the 
phrase  "and  maintain"  after  the  phrase 
"must  develop."  This  proposed 
amendment  would  clarify  that 
applicants  must  maintain  records  of  the 
written  procedures  for  review  by  FDA. 
FDA  would  review  the  written 
procedures  either  upon  request  by  the 
agency  (proposed  §§  314.80(f)  and 
600.80(f))  or  during  inspections  by  the 
agency.  FDA  is  also  proposing  to  replace 
the  phrase  "adverse  drug  experiences" 
with  the  phrase  "postmarketing  safety 
information."  For  organizational 
purposes,  FDA  is  proposing  to  move  the 
written  procedures  provision  to 
proposed  §§  314.80(g)  and  600.80(g). 
FDA  is  proposing  the  same  type  of 
amendments  to  §  310.305. 

Current  §  314.80(b)  applies  to 
applicants  having  an  approved 
a{^lication  under  §  314.50  or,  in  the 
case  of  a  505(b)(2)  application,  an 
effective  approved  application.  FDA  is 
proposing  to  amend  this  provision  by 
replacing  the  phrase  "under  §  314.50  or. 
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in  the  case  of  a  505(b)(2)  application,  an 
effective  approved  application"  witlf  the 
phrase  "under  section  505(c)  of  the  act." 
Although  NDAs,  including  those 
referred  to  in  section  505(b)(2)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(b)(2))  are  filed 
under  section  505(b)(1)  of  the  act,  they 
are  approved  under  section  505(c)  of  the 
act.  FDA  is  proposing  to  use  the  phrase 
"section  505(c)  of  the  act"  because  it 
more  appropriately  references  the  cite 
for  approval  of  NDAs. 

The  agency  is  proposing  to  remove 
the  phrase  "in  the  case  of  a  505(b)(2) 
application,  an  effective  approved 
application"  because  FDA  no  longer 
issues  approvals  with  a  delayed 
effective  date  for  505(b)(2)  applications, 
as  it  did  at  the  time  this  regulation  was 
issued.  The  agency  now  issues  tentative 
approvals  for  505(b)(2)  applications 
when  the  (final)  approval  is  blocked  by 
patent  or  exclusivity  rights.  As 
described  in  the  preamble  to  the  final 
rule  un  "Abbreviated  New  Drug 
Application  Regulations;  Patent  and 
Exclusivity  Provisions"  (59  FR  50338  at 
50351  to  50352,  October  3, 1994),  a 
505(b)(2)  application  that  has  a  tentative 
approval  is  not  approved  for  marketing 
until  a  final  approval  letter  for  the  drug 
product  is  received  from  FDA.  Thus, 
applicants  having  a  505(b)(2) 
application  with  a  tentative  approval 
would  not  be  subject  to  the 
postmarketing  safety  reporting 


requirements  under  §  314.80  until  final 
approval  of  the  application  is  in  effect. 
For  consistency,  FDA  is  proposing  a 
similar  change  to  §  314.98(a). 

III.C.3.  Reporting  Requirements 

Current  postmarketing  safety 
reporting  requirements  at  §§  310.305(c), 
314.80(c),  and  600.80(c)  state  th^ 
persons  subject  to  these  requirements 
shall  report  to  FDA  adverse  drug 
experience  information  as  described 
under  these  sections.  FDA  is  proposing 
to  remove  these  provisions  from  its 
postmarketing  safety  reporting 
regulations  because  they  are  redundant 
(see  proposed  §§  310.305(c),  314.80(c), 
and  600.80(c)). 

Current  postmarketing  safety 
reporting  requirements  at  §§  314.80(c) 
emd  600.80(c)  state  that  two  copies  of 
each  report  must  be  submitted  to  FDA. 
For  drug  products,  proposed  §  314.80(c) 
would  require  that  applicants  submit  to 
FDA  two  copies  of  each  postmarketing 
expedited  report  and  one  copy  of  each 
postmarketing  periodic  safety  report  of 
an  individual  case  safety  reports — 
semiannual  submission  pertaining  to  its 
product  (see  tables  6  and  7  for  proposed 
postmarketing  expedited  and  periodic 
safety  reports).  For  nonvaccine 
biological  products,  proposed 
§  600.80(c)  would  require  that 
applicants  submit  to  FDA  two  copies  of 
each  postmarketing  expedited  report 
and  each  postmarketing  periodic  safety 


report  of  an  individual  case  safety 
reports — semiannual  submission 
pertaining  to  its  product.  For  drugs  and 
nonvaccine  biologies,  proposed 
§§  314.80(c)  and  600.80(c)  would  also 
require  that  one  copy  of  a  PSUR,  IPSR, 
or  TPSR  be  submitted  to  FDA  along 
with  one  copy  for  each  approved 
application  for  a  human  drug  or 
licensed  biological  product  (e.g.,  NDA, 
ANDA,  BLA)  covered  by  the  report  (see 
table  7  for  proposed  postmarketing 
periodic  safety  reports).  For  vaccines, 
proposed  §  600.80(c)  would  require  that 
applicants  submit  to  VAERS  two  copies 
of  each  safety  report  required  under 
§  600.80  and  pertaining  to  its  product.   . 
These  proposed  amendments  would 
provide  FDA  with  enough  copies  of 
safety  reports  for  efficient  review  by  the 
agency.  Electronic  submission  of  these 
reports  will  obviate  the  need  for 
submission  of  two  copies.  At  this  time, 
manufacturers  and  applicants  can 
voluntarily  submit  certain 
postmarketing  safety  reports  in  an 
electronic  format  (see  Docket  92S-0251 
regarding  postmarketing  expedited  and 
periodic  individual  case  safety  reports; 
available  on  the  Internet  at  bttp:// 
www.fda.gov/ohrms/dockets/dockets/ 
92s0251/92s0251  .htm).  Capabilities  for 
electronic  submission  of  other 
postmarketing  safety  reports  (e.g.,  safety 
reports  for  vaccines)  will  be  available  in 
the  future. 


Table  6.— Proposed  Postmarketing  Expedited  Safety  Reports 


SutMTiission  to 

Persons  with 

Reference  in 

Expedited  Safety 

Type  of  Information 

FDA— 

Reporting 

Section  III  of  this 

Report 

Timeframe 

Responsibility 

1 ■ 

•  Document 

Serious  &  unex- 
pected SADRs. 

15  calendar 

Manufacturers 

D.I 

days. 

and  applicants. 

Information  suffi- 

Infonnation based  upon  appropriate  medical  judgment.  For  exam- 

15 calendar 

Manufacturers 

D.2 

cient  to  con- 

ple, any  significant  unanticipated  safety  finding  or  data  in  the  ag- 

days. 

and  applicants. 

, 

sider  product 

gregate  from  an  in  vitro,  animal,  epidemiological,  or  clinical 

administration 

study  that  suggests  a  significant  human  risk. 

t 

changes. 

- 

Unexpected 

Individual  case  safety  reports  of  unexpected  SADRs  for  which  a 

45  calendar 

Manufacturers 

D.3 

SADRs  with  un- 

detemiination of  serious  or  nonserious  cannot  be  made.. 

days. 

and  applicants. 

known  outcome. 

Always  expedited 

Individual   case  safety   reports  of  certain   medically  significant 

15  calendar 

Manufacturers 

D.4 

reports. 

SADRs  whether  unexpected  or  expected  and  whether  or  not  the 
SADR  leads  to  a  serious  outcome. 

days. 

and  applicants. 

Medication  errors 

All  domestic  reports  of  medication  errors,  whether  actual  or  poten- 

15 calendar  and 

Manufacturers 

D.5 

tial.. 

days. 

and  applicants. 

30-day  followup  ... 

Followup  report  for  initial  serious  and  unexpected  SADR  reports, 

30  calendar 

Manufacturers 

D.6 

always  expedited  reports  and  medication  enor  reports  that  do 

days. 

and  applicants. 

not  contain  a  full  data  set. 

15-day  followup  ... 

New  information  for  expedited  or  followup  reports,  except  initial  ex- 

15  calendar 

Manufacturers 

D.6 

pedited  reports  for  which  30-day  followup  reports  must  be  Sub- 

days.          ^ 

and  applicants. 

- 

mitted.         . 

p 

SADR  reports  to 
manufacturer. 

All  SADRs                               

5  calendar  days 

Contractors  

0.9      . 

to  manufac- 

turer. 

SADR  reports  to 
applicant. 

All  SADRs                                

5  calendar  days 

Contractors  and 

D.9 

to  applicant. 

shared  manu- 
facturers. 
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Table  6.— Proposed  Postmarketing  Expedited  Safety  Reports— Continued 


Expedited  Safety 
Report 


Blood  safety— oral 

or  written. 
Blood  safety — 

written. 


Type  of  Information 


Fatalities 

Fatalities 

All  serious  SARs  except  fatalities 


Submission  to 

FDA— 

Timeframe 


As  soon  as  pos- 
sible. 
7  calendar  days 

45  calendar 
days. 


Persons  with 

Reporting 
Responsibility 


Blood  establish- 
ments. 


Reference  in 

Section  III  of  this 

Document 


D.12 


Table  7.— Proposed  Postmarketing  Periodic  Safety  Reports 

Periodic  safety  report 

Type  of  information 

Submission  to  FDA— 
timefrante 

Persons  with  reporting 
responsibility 

Reference  in 

section  III  of  this 

document 

Individual  case  safety 

•  Serious,  expected  SADRs  (domestic  and  for- 

Every 6  months  after 

Applicants  

E.4 

reports— semiannual 

eign)  and   nonserious,   unexpected  SADRs 

U.S.  approval  of  ap- 

submission. 

(domestic)    if   TPSR   is   submitted   for   the 
product  V 

•  Serious,   listed  SADRs  (domestic  and  for- 
eign) and  nonserious.  unlisted  SADRs  (do- 
mestic) if  PSUR  is  submitted  for  the  prodr 

UCt.2 

•  Narrative  summary  and  analysis  of  individual 

plication.3. 

• 

TPSR — for  applications 

At  5,  7.5.  10.  12.5,  and 

Applicants  

E.1 

approved  before  Jan- 

case safety  reports 

15  years  after  U.S. 

uary  1,  1998.*. 

•  Increased  frequency  reports 

•  Safety-related  actions  to  be  taken 

approval  of  applica- 
tion and  then  every  5 

•  Summary  tabulations  of  individual  case  safe- 

years thereafter.3. 

ty  reports 

•  History  of  safety-related  actions  taken 

•  Location  of  safety  records 

•  Contact  person  information 

PSUR— for  applications 

Core  Document 

Every  6  months  after 

Applicants  

E.2                , 

approved  on  or  after 

•  Introduction 

U.S.  approval  of  ap- 

January 1.  1998. 

• 

•  Woridwide  marlteting  status 

•  Actions  taken  for  safety  reasons 

•  Changes  to  CCSI 

•  Woridwide  patient  exposure 

•  Summary  tabulations 

•  Safety  studies                                          \ 

•  Other  information 

plication  for  2  years, 
annually  for  the  next 
3  years,  and  then 
every  5  years  there- 
after.3. 

1 

•  Overall  safety  evaluation 

t 

•  Conclusion 

• 

Appendices 

•  Company  core  data  sheet 

•  U.S.  labeling 

•  Spontaneous  reports  from  individuals  ottier 
than  health  care  professionals 

•  SADRs  with  unknown  outcome 

•  SADRs  from  class  action  ijiWsuits 

•  Lack  of  efficacy  reports 

•  Infomiation   on   resistance   to   antimk:robial 
drug  products 

•  Medication  errors 

•  US  patient  exposure 

•  Location  of  safety  records 

•  Contact  person 

.— 

1 

IPSR — for  applications 

An  "abbreviated  PSUR;"  same  infomiation  as 

At  7.5  and  12.5  years 

Applicants  

e:3 

approved  on  or  after 

PSUR  excluding  summary  tabulatkins. 

after  U.S.  approval  of 

January  1,  1998. 

• 

apptication.3. 

'  Nonserious,  expected  SARs  (domestic)  and  expected  SARs  with  unknown  outcome  (domestk;)  would  also  be  submitted  for  vaccines. 
^  Nonserious,  listed  SARs  (domestic)  and  listed  SARs  with  unknown  outcome  (domestk:)  would  also  be  submitted  for  vaccines. 
3  The  data  lock  point  for  the  report  would  be  the  month  and  day  of  the  intemational  birth  date  or  any  other  month  and  day  agreed  on  by  the 
appteant  and  FDA.  The  submission  date  for  the  report  would  be  within  60  calendar  days  of  the  data  lock  point. 
"  A  PgUR  may  be  submitted  in  lieu  of  a  TPSR  if  an  applk:ant  so  desires.  * 


Current  §§  310.305(c).  314.80(c), 
314.98(b),  and  600.80(c)  provide  mailing 
addresses  for  the  submission  of 


postmarketing  safety  reports.  FDA  is 
proposing  to  remove  the  mailing 
addresses  from  §§  310.305(c).  314.80(c), 


314.98(b),  and  600.80(c)  because  this 
information  is  provided  in  the  draft 
guidance  of  2001. 


Federal  Register /Vol.  68,  No.  50 /Friday,  March  14,  2003  /  Proposed  Rules 


12429 


III.C.4.  Request  for  Alternative 
Reporting  Frequency 

FDA  is  proposing  to  amend  its 
postmarketing  safety  reporting 
regulations  at  §§  310.305(c),  314.80(c), 
and  600.80{t:)  to  state  that,  upon  written 
notice,  the  agency  may  require,  when 
appropriate,  that  manufacturers  and 


applicants  submit  postmarketing  safety 
reports  (i.e.,  expedited,  followup,  or 
periodic  safety  reports)  to  FDA  at  times 
other  than  prescribed  by  the  regulations 
(see  tables  8  and  9  regarding  proposed 
reporting  frequencies  for  postmarketing 
safety  reports).  In  most  cases,  FDA 
would  not  request  alternative  reporting 


periods  for  these  safety  reports.  In  some 
cases,  however,  FDA  may  need  to 
receive  reports  more  frequently  (e.g., 
marketed  product  approved  for  a  new 
indication,  dosage  form,  or  population) 
or  less  frequently  (e.g.,  product  on  the 
market  for  over  30  years  with  no  new 
safety  concerns  identified). 


Table  8.— Proposed  Reporting  Frequency  for  Postmarketing  Expedited  Safety  Reports 


Submit  as  soon  as 

Submit  within  5  cal- 

Submit within  7  cal- 

Submit within  15  cal- 

Submit within  30  cal- 

Submit within  45  cal- 

possible 

endar  days 

endar  days 

endar  days 

endar  days 

endar  days 

•  Blood  safety  re- 

• Individual  case 

•  Blood  safety 

•  Serious  and  unex- 

• 30-day  followup 

•  Unexpected  SADR 

port—  telephone  (fa- 

safety reports  from 

report— written  (fa- 

pected SADR  re- 

report (D.6). 

with  unknown  outcome 

tality)  (D.12).' 

contractors  to 

tality)  (D.12). 

port  (D.I). 

(D.3). 

manufacturer 

•  Information  suffi- 

• Blood  safety  report- 

• 

(D.9). 

cient  to  consider 

written  (all  serious 

•  Individual  case 

product  adminis- 

SARs except  fatalittes) 

safety  reports  from 

tration  changes 

(D.12). 

contractors  and 

(D.2). 

shared  manufac- 

• Always  expedited 

turers  to  applicant 

report  (D.4). 

(D.9). 

•  Medication  error 
report  (D.5). 

•  15-day  followup 
report  (D.6). 

• 

»                                         I 

I  References  in  parentheses  refer  to  location  in  section  III  of  this  document. 

Table  9.— Proposed  Reporting  Frequency  for  Postmarketing  Periodic  Safety  Reports 


Persons  with  reporting  responsibility 

Submit  every  6  months 

Submit  at  0.5,  1, 

1.5.  2,  3,  4,  and 

5  years 

Submit  at  7.5 
and  12.5  years 

Submit  at  10 
years  and 

every  5  yiffrs 
ttiereafter 

Applicants  with  NDAs^  or  BLAs  approved 
on  or  after  1/1/96  and  appliiants  with  ap- 
proved pediatric  use  supplements. 

Applicants  with  NDAs  or  BLAs  approved 
before  1/1/98. 

IndivkJual  case  safety  reports — semiannual 
submission  (£.4)^. 

Individual  case  safety  reports — semiannual 
submission. 

PSUR  (E.2) 

NA 

IPSR  (E.3)  

TPSR  (E.I)  or 
IPSR. 

PSUR 

TPSR  or 
PSUR. 

'  Applkants  with  approved  ANDAs  would  determine  ttie  type  of  postmartceting  periodic  safety  report  required  to  t»e  submitted  to  FDA  {i.e., 
TPSR,  PSUR,  IPSR)  and  the  frequency  of  submission  for  these  reports  based  on  the  U.S.  approval  date  of  the  applcation  for  the  innovator  NDA 
product  (see  section  III. I  of  this  document). 

2  References  in  parentheses  refer  to  section  III  of  this  document. 


FDA  is  also  proposing  to  amend  its 
postmarketing  safety  reporting 
regulations  at  §§  314.80(c)  and  600.80(c) 
to  state  that  applicants  who  wish  to 
submit  postmarketing  safety  reports  at 
times  other  than  prescribed  by  these 
regidations  may  request  a  waiver  for  this 
purpose  under  §§  314.90  or  600.90.  This 
proposed  revision  does  not  represent  a 
new  provision,  but  rather  provides  a 
cross-reference  to  the  existing  waiver 
requirements  under  §§  314.90  and 
600.90. 

FDA  is  also  proposing  to  amend  its 
postmarketing  periodic  safety  reporting 
regulations  at  §§  314.80(c)(2)(i)  and 
600.80(c)(2)(i)  by  removing  the  third 
and  fourth  sentences  in  these 
paragraphs.  These  sentences  state  that, 
upon  written  notice,  FDA  may  request 
submission  of  periodic  safety  reports  at 
different  times  than  stated  under 
§§  314.80(c)(2)(i)  and  600.80(c)(2)(i) 


(e.g.,  following  the  approval  of  a  major 
supplement).  FDA  is  proposing  to 
remove  these  sentences  because  this 
information  would  now  be  stated  under 
proposed  §§  314.80(c)  and  600.80(c). 
This  proposed  revision  represents  an 
organizational  change  that  clarifies  that 
FDA  may  request  a  different  time  period 
for  submission  of  not  only 
postmarketing  periodic  safety  reports, 
but  also  postmarketing  expedited  safety 
reports. 

III.C.5.  Determination  of  Outcome, 
Minimimi  Data  Set,  and  Full  Data  Set 

Proposed  §§  310.305{c)(l)(i)(A), 
314.80{c)(l)(i){A).  and  600.80(cKl){i)(A) 
would  amend  FDA's  postmarketing 
safety  reporting  regulations  to  require 
that  manufacturers  and  applicants 
immediately,  upon  initial  receipt  of  an 
SADR  report,  determine  the  outcome  for 
the  SADR  (whether  the  SADR  is  serious 


or  nonserious)  and  at  least  the  minimimi 
data  set  for  the  individual  case  safety 
report  (i.e.,  identifiable  patient, 
identifiable  reporter,  suspect  drug  or 
biological  product,  and  SADR).  If  the 
manufacturer  or  applicant  is  not  able  to 
immediately  determine  this 
information,  active  query  would  be 
required  to  be  used  by  the  manufacturer 
or  applicant  to  obtain  the  information  as 
soon  as  possible.  FDA  is  proposing  this 
change  to  clarify  that  timely  acquisition 
of  information  is  critical  to  determine 
whether  an  SADR  must  be  submitted  to 
FDA  and,  for  those  reactions  that  would 
be  reported,  whether  the  SADR  would 
be  submitted  in  a  postmarketing 
expedited  safety  report  or  a 
postmarketing  periodic  safety  report. 

Proposed  §§  310.305{c)(l)(i)(A), 
314.80(c)(l)(i)(A),  and  600.80(c)(l)(i)(A) 
would  also  require  manufacturers  and 
applicants  to  immediately  determine  the 
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minimum  information  for  actual 
medication  errors  that  do  not  result  in 
an  SADR  and  potential  medication 
errors  (minimum  information  described 
below  and  at  proposed 
§§  3l0.305(c)(l)(iii)(B)  and  (c)(l)(iii)(C). 
314.80(c)(l)(iii){B)  and  {c){l)(iii){C),  and 
600.80(c)(l)(iii){B)  and  (c)(l)(iii)(C)).  If 
the  manufacturer  or  applicant  is  not 
able  to  immediately  determine  this 
information,  active  query  woidd  be 
required  to  be  used  by  the  manufactiu-er 
or  applicant  to  obtain  the  information  as 
soon  as  possible. 

Proposed  §§310.305(c){l)(ii), 
314.80(c)(l)(ii).  and  600.80(c)(l){ii) 
would  require  manufactiuers  and 
appligants  who  are  unable  to 
immediately  determine  the  outcome  of 
an  SADR  (whether  the  SADR  is  serious 
or  nonserious)  to  continue  to  use  active 
query  to  attempt  to  determine  the 
outcome  within  30  calendar  days  after 
initial  receipt  of  the  SADR  report  by  the 
manufacturer  or  applicant.  The 
proposed  rule  would  require  that 
manufacturers  and  applicants  maintain 
records  of  their  efforts  to  obtain  this 
information.  These  proposed  revisions 
clarify  that  due  diligence  must  be  used 
to  obtain  the  outcome  for  SADRs. 
Unknown  outcomes  should  not  be 
citified  arbitrarily  as  nonserious 
SADRs.  Instead,  each  of  the  outcomes  in 
the  definition  of  serious  SADR  should 
be  considered  as  a  possibility. 

Unde-  proposed 
§§310.305{c)(l)(iii)(A), 
314.80(c){l)(iii)(A),  and 
600.80(c)(l)(iii)(A),  individual  case 
safety  reports  for  SADRs  that  do  not 
contain  a  minimiun  data  set  would  not 
be  submitted  to  the  agency.  Instead,  the 
proposed  rule  would  require  that 
manufacturers  and  applicants  maintain 
records  of  any  information  received  or 
otherwise  obtained  for  the  SADR  along 
with  a  record  of  their  efforts  to  obtain 
a  minimum  data  set  for  the  individual 
case  safety  report.  These  proposed 
amendments  are  consistent  with 
proposed  revisions  to  the  premarketing 
safety  reporting  regulations  at-proposed 
§  312.32(c)  (see  section  ni.B.2.a  of  this 
document).  This  change  would  clarify 
that,  at  a  minimum,  certain  information 
must  be  submitted  to  FDA  to  provide 
the  agency  with  enough  information  to 
allow  an  initial  evaluation  of  the 
significance  of  an  SADR. 

Proposed  §§  310.305(c)(l)(iii)(B). 
314.80(c)(l)(iii)(B),  and 
600.80(c)(l)(iii)(B)  would  require  that 
reports  of  actual  medication  errors  that 
do  not  result  in  an  SADR  be  submitted 
to  FDA  even  though  the  report  does  not 
contain  a  minimum  data  set  [i.e.,  does 
not  have  an  SADR).  In  these  cases, 
individual  case  safety  reports  would  be 


required  to  contain  at  least  an 
identifiable  patient,  an  identifiable 
reporter,  and  a  suspect  drug  or 
biological  product. 

Proposed  §§310.305(c)(l){iii)(C), 
314.80(c)(l)(iii)(C),  and 
600.80(c){l)(iii)(C)  would  require  that 
reports  of  potential  medication  errors  be 
submitted  to  FDA  even  though  the 
report  does  not  contain  a  minimum  data 
set  (i.e.,  does  not  have  an  identifiable 
patient  or  an  SADR).  In  these  cases, 
individual  case  safety  reports  would  be 
required  to  contain  at  least  an 
identifiable  reporter  and  a  suspect  drug 
or  biological  product. 

FDA  is  requiring  submission  of 
individual  case  safety  reports  for  actual 
medication  errors  that  do  not  result  in 
an  SADR  and  potential  medication 
errors  because  of  their  potential 
significance  and  the  need  for 
intervention  to  minimize  future  errors. 
For  example,  if  an  adult  is  given  the 
wrong  medication,  no  SADR  may  occur, 
but  if  the  same  error  occurs  with  a  child, 
an  SADR  may  occur.  Also,  if  an  error  is 
prevented  prior  to  administration  of  a 
product,  this  information  could  be  used 
to  prevent  the  error  from  occurring  in 
other  situations.  For  example,  the 
proprietary  name,  label,  labeling  or 
packaging  of  the  product  could  be 
changed  if  sufficient  evidence  suggests 
such  a  change  is  warranted,  or 
education  announcements  could  be 
communicated  to  health  care 
professionals  and/or  consumers. 
•     Proposed  §§  310.305(c)(l)(iv), 
314.80(c)(l)(iv),  and  600.80(c)(l)(iv) 
state  that,  for  reports  of  serious  SADRs, 
always  expedited  reports,  and 
medication  error  reports,  manufacturers 
and  applicants  woiild  be  required  to 
submit  a  full  data  set  for  the  report  (see 
section  III.D.4  of  this  document  for 
discussion  of  always  expedited  reports 
and  section  III.D.5  of  this  document  for 
discussion  of  medication  error  reports). 
If  a  full  data  set  is  not  available  for  the 
report,  the  manufacturer  or  applicant 
would  be  required  to  use  active  query  to 
obtain  this  information.  If  a  full  data  set 
is  not  available,  after  active  query,  the 
manufacturer  or  applicant  would 
provide  the  following  information: 

•  All  safety  information,  received  or 
otherwise  obtained,  for  the  report; 

•  The  reason(s]  for  their  inability  to 
acquire  a  full  data  set;  and 

•  Documentation  of  their  efforts  to 
obtain  a  full  data  set  [i.e.,  description  of 
unsuccessful  steps  taken  to  obtain  this 
information). 

In  some  cases,  the  agency  has  received 
incomplete  safety  reports  for  serious 
SADRs,  making  interpretation  of  their 
significance  difficult.  This  proposed 


amendment  would  require  submission 
of  complete  information  for  reports  of 
serious  SADRs,  always  expedited 
reports,  and  medication  error  reports, 
which  would  facilitate  their  expeditious 
review. 

Proposed  §§  310.305(c)(l)(v), 
314.80(c)(l)(v),  and  600.80(c)(l)(v)  state 
that: 

For  a  serious  SADR  that  was  not  initially 
reported  to  the  manufacturer  (applicant  for 
proposed  §§314.80(c)(l)(v)  and 
600.80(c)(l)(v))  by  a  health  care  professional 
(e.g.,  report  from  a  consumer),  the 
manufacturer  (applicant  for  proposed 
§§  314.80(c)(l)(v)  and  600.80(c)(l)(v))  must 
contact  the  health  care  professional 
associated  with  the  care  of  the  patient  using 
active  query  to  gather  further  medical 
perspective  on  the  case  and  to  acquire  a  full 
data  set  for  the  report.  If  the  manufacturer 
(applicant  for  proposed  §§314.80(c)(l)(v)  and 
600.80(c)(l)(v))  is  unable  to  contact  the 
health  care  professional,  it  must  include  in 
the  report  for  the  serious  SADR:  (A)  The 
reason(s)  for  its  inability  to  contact  the  health 
care  professional  and  (B)  a  description  of  its 
efforts  to  contact  the  health  care  professional. 

The  agency  believes  that  contact  with  a 
health  care  professional  is  warranted  for 
serious  SADRs  because  of  the  critical 
natiu«  of  these  reactions.  However,  in 
those  situations  in  which  a 
manufacturer  or  applicant  is  unable  to 
contact  the  health  care  professional 
[e.g.,  health  care  professional  does  not 
return  phone  calls,  consumer  does  not 
permit  manufacturer  or  applicant  to 
contact  its  health  care  provider),  it 
would  include  in  its  report  to  FDA  the 
reason(s)  for  its  inability  to  contact  the 
health  care  professional  and  a 
description  of  its  efforts  to  contact  the 
health  care  professional. 

For  nonserious  SADRs  with  a 
minimum  data  set,  proposed 
§§  314.80(c)(l)(vi)  and  600.80(c)(l)(vi) 
would  require  applicants  to  submit  to 
FDA  all  safety  information  received  or 
otherwise  obtained.  Applicants  would 
not  be  required  to  acquire  information 
in  addition  to  the  minimum  data  set, 
except  that  reports  of  nonserious  SADRs 
resulting  from  a  medication  error  would 
require  a  full  data  set.  Thus,  followup 
would  not  be  required  for  reports  of 
nonserious  SADRs  that  contain  a 
minimum  data  set  and  do  not  occiir 
because  of  a  medication  error. 

III.C.6.  Spontaneous  Reports  and 
Reports  From  Clinical  Trials 

Proposed  §§310.305(c)(l}(i)(B). 
314.80(c)(l)(i)(B),  and  600.80(c)(l)(i)(B) 
would  require  that,  for  spontaneous 
reports,  manufactiu«rs  and  applicants 
must  always  assume,  for  safety  reporting 
purposes  only,  that  there  is  at  least  a 
reasonable  possibility,  in  the  opinion  of 
the  initial  reporter,  that  the  drug  or 
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biological  product  caused  the 
spontaneously  reported  event.  Proposed 
§§  310.305(c)(l J(i)(C),  314.80(c)(l)(i)(C), 
and  600.80(c)(l)(i)(C)  state  that,  for  a 
clinical  trial,  the  possibility  that  the 
drug  or  biological  product  caused  the 
SADR  or  that  a  medication  error  has 
occiured  would  be  assumed  if  either  the 
investigator  or  the  applicant/ 
manufacturer  believes  that  such  a 
reasonable  possibility  exists. 

These  proposed  changes  would  clarify 
that  all  spontaneous  reports  received  by 
manufacturers  and  applicants  that 
contain  a  minimum  data  set  (minimum 
information  for  a  report  of  a  medication 
error  that  does  not  result  in  SADR) 
would  be  reported  to  FDA  [i.e.,  as  an 
individual  case  safety  report  and/or  in 
a  summary  tabulation).  These  changes 
are  consistent  with  the  premarketing 
safety  reporting  requirements  described 
in  section  III.B.2.b  of  this  document  (i.e.. 
determination  of  the  possibility  of 
causality  (attributability)  of  an  SADR  to 
the  drug  or  biological  product  in  a 
clinical  investigation  woidd  be  based  on 
the  opinion  of  either  the  applicant/ 
sponsor  or  investigator).  These  proposed 
amendments  are  also  consistent  with 
the  ICH  E2A  guidance  (60  FR  11284  at 
11286): 

Causality  assessment  is  required  for 
clinical  investigation  cases.  All  cases  judged 
by  either  the  reporting  health  care 
professional  or  the  sponsor  as  having  a 
reasonable  suspected  causal  relationship  to 
the  medicinal  product  qualify  as  ADR's.  For 
purposes  of  reporting,  adverse  event  reports 
associated  with  marketed  drugs  (spontaneous 
reports)  usually  imply  causality. 

in.C.7.  Lack  of  Efficacy  Reports 

With  regard  to  reports  of  a  lack  of 
efficacy  for  an  approved  drug  or 
biological  product,  the  guidance  of  1992 
and  guidance  of  1993  advise  applicants 
to  submit  all  individual  cases  of  such 
reports  that  occur  in  the  United  States 
in  postmarketing  periodic  safety  reports. 
In  this  proposed  rule,  FDA  would  not 
require  submission  of  individual  case 
safety  reports  for  reports  of  a  lack  of 
efficacy.  Instead,  applicants  would  be 
required  to  submit  to  FDA  expedited 
reports  of  information  sufficient  to 
consider  a  product  administration 
change,  based  upon  appropriate  medical 
judgement,  for  any  significant 
unanticipated  safety  finding  or  data  in 
the  aggregate  horn  a  study  that  suggests 
a  significant  human  risk.  For  example, 
applicants  would  be  required  to  submit 
information  concerning  reports  of  a  lack 
of  efficacy  with  a  drug  or  biological 
product  used  in  treating  a  life- 
threatening  or  serious  disease  (see 
section  III.D.2  of  this  dociunent).  In 
addition,  applicants  would  be  required 


to  include  in  postmarketing  periodic 
safety  repo|ts  [i.e.,  TPSRs,  PSURs, 
IPSRs)  an  assessment  of  whether  it  is 
believed  that  the  frequency  of  lack  of 
efficacy  reports  is  greater  than  would  be 
predicted  by  the  premarketing  clinical 
trials  for  the  drug  or  biological  product 
(see  sections  III.E.l.c,  III.E.2.k.yi,  and 
in.E.3  of  this  document).  This 
assessment  would  be  provided  for 
reports  of  a  lack  of  efficacy  whether  a 
serious  SADR,  nonserious  SADR,  or  no 
SADR  occurs.  Applicants  that  submit 
PSURs  and  IPSRs  to  FDA  would  also 
include  in  these  reports  a  discussion  of 
medically  relevant  lack  of  efficacy 
reports  [e.g.,  might  represent  a 
significant  hazard  to  the  treated      * 
popidation)  for  a  product(s)  used  to  treat 
serious  or  life-threatening  diseases  (see 
sections  IIl.E.2.h  and  ffl.E.3  of  this 
docmnent). 

ni.D.  Postmarketing  Expedited  Reports 

Current  postmarketing  expedited 
safety  reporting  regulations  at 
§§  310.305(c),  314.80(c),  and  600.80(c) 
require  submission  of  "15-day  Alert 
reports"  to  FDA.  FDA  is  proposing  to 
amend  these  regulations  by  removing 
the  term  "15-day  Alert  report"  and 
replacing  it  with  the  term  "expedited 
report"  to  be  consistent  with 
terminology  used  in  the  ICH  E2A 
guidance.  FDA  is  also  proposing  the 
following  revisions  to  its  postmarketing 
expedited  safety  reporting  regulations. 

in.D.l.  Serious  and  Unexpected  SADRs 

Under  the  existing  postmarketing 
expedited  safety  reporting  regulations  at 
§  310.305(c)(l)(i),  persons  subject  to  this 
requirement  must  report  to  FDA  each 
adverse  drug  experience  received  or 
otherwise  obtained  that  is  both  serious 
and  unexpected  as  soon  as  possible,  but 
in  no  case  later  than  15  calendar  days 
of  initial  receipt  of  the  information  by 
the  person.  Under  the  existing 
postmarketing  expedited  safety 
reporting  regulations  at 
§§  314.80(c){l){i)  and  600.80(c)(l)(i). 
persons  subject  to  these  requirements 
must  report  each  adverse  drug 
experience  that  is  both  serious  and 
unexpected,  whether  foreign  or 
domestic,  as  soon  as  possible,  but  in  no 
case  later  than  15  calendar  days  of 
initial  receipt  of  the  information  by  the 
person. 

FDA  is  proposing  minor  revisions  to 
these  regulations  for  consistency. 
Proposed  §  310.305(c)(2)(i)  would 
amend  §  310.305(c)(l)(i)  by  adding  the 
phrase  "whether  foreign  or  domestic" 
after  the  phrase  "that  is  both  serious  and 
unexpected."  Proposed 
§§  314.80(c)(2)(i)  and  600.80(c)(2)(i) 
would  amend  §§  314.80(c)(l)(i)  and 


600.80(c)(l)(i)  by  adding  the  phrase  "to 
FDA"  after  the  word  "report"  and  by 
adding  the  phrase  "received  or 
otherwise  obtained"  before  the  phrase 
"that  is  both  serious  and  unexpected." 

Proposed  §§  310.305(c)(2)(i). 
314.80(c)(2)(i),  and  600.80(c)(2)(i)  would 
amend  §§310.305(c)(l)(i), 
314.80(c)(l)(i),  and  600.80(c)(l)(i)  by 
removing  the  phrase  "of  initial  receipt 
of  the  information  by  the  person  whose 
name  appears  on  the  label  ("by  the 
applicant"  for  §314.80(c)(l)(i),  and  "by 
the  licensed  manufactxu«r"  for 
§  600.80(c)(l)(i))  and  replacing  it  with 
the  phrase  "after  receipt  by  the 
manufacturer  ("applicant"  for  proposed 
§§  314.80(c)(2)(i),  and  600.80(c)(2)(i))  of 
the  minimum  data  set  for  the  serious, 
imexpected  SADR."  This  proposed 
amendment  is  consistent  with  proposed 
revisions  to  the  premarketing  expedited 
safety  reporting  regulations  at  proposed 
§  312.32(c)(l)(i)  (see  section  in.B.2.b  of 
this  document).  The  amendment  would 
clarify  that  the  15  calendar  day 
timeframe  would  begin  as  soon  as 
manufacturers  and  applicants  have 
knowledge  of  the  minimum  data  set  for 
an  SADR  that  is  serious  and 
unexpected.  Manufactxu«rs  and 
applicants  must  use  due  diligence  to 
acquire  this  information.  For  this 
purpose,  they  would  be  reqiiired^,as 
described  in  section  in.C.5  of  this 
document,  to  use  active  query  to 
determine  the  outcome  for  the  SADR 
(whether  the  SADR  is  serious  or 
nonserious)  and  acquire  at  least  the 
minimum  data  set  for  the  individual 
case  safety  report  if  they  are  not  able  to 
immediately  obtain  this  information. 
Manufacturers  and  applicants  should 
include  in  postmarketing  expedited 
safety  reports  a  chronological  history  of 
their  efforts  to  acquire  a  minimum  data 
set  and  to  determine  the  seriousness  and 
expectedness  of  an  SADR  if  there  is  a 
delay  in  obtaining  such  information. 

Proposed  §§  310.305(c)(2)(i), 
314.80(c)(2)(i)  and  600.80(c)(2)(i)  state 
that  if  a  full  data  set  is  not  available  for 
a  serious  and  unexpected  SADR  report 
at  the  time  of  initial  submission  of  the 
report  to  FDA,  manufacturers  and 
applicants  must  submit  the  information 
required  under  proposed 
§§  310.305{c)(l)(iv),  314.80(c)(l)(iv)  and 
600.80(c)(l)(iv)  as  described  in  section 
ni.C.5  of  this  document  and  also  submit 
a  30-day  followup  report  as  described  in 
section  III.D.6  of  this  document.  FDA  is 
proposing  this  action  to  clarify  the 
importance  of  acquiring  complete 
information  for  serious  SADRs. 
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III.D.2.  Information  Sufficient  To 
Consider  Product  Administration 
Changes 

Proposed  §§  310.305(c)(2){ii), 
314.80(c)(2)(ii).  and  600.80(c)(2)(ii) 
would  require  that  manufactiuers  and 
applicants  submit  to  FDA  information, 
received  or  otherwise  obtained,  whether 
foreign  or  domestic,  that  would  be 
sufficient,  based  upon  appropriate 
medical  judgment,  to  consider  changes 
in  product  administration. 
Manufactiuers  and  applicants  would  be 
required  to  submit  this  information  to 
the  agency  as  soon  as  possible,  but  in  no 
case  later  than  15  calendar  days  after  the 
manufacturer  or  applicant  determines 
that  the  information  qualifies  for 
expedited  reporting.  Examples  of  such 
information  include  any  signihcant 
unanticipated  safety  finding  or  data  in 
the  aggregate  from  an  in  vitro,  animal, 
epidemiological,  or  clinical  study, 
whether  or  not  conducted  under  an  IND, 
that  suggests  a  significant  human  risk, 
such  as  reports  of  mutagenicity, 
teratogenicity,  or  carcinogenicity,  or 
reports  of  a  lack  of  efficacy  with  a  drug 
or  biological  product  used  in  treating  a 
life-threatening  or  serious  disease.  The 
proposed  rule  would  require  that 
manufacturers  and  applicants  maintain 
records  of  their  efforts  to  determine 
whether  information  that  they  have 
received  or  otherwise  obtained  would 
qualify  for  expedited  reporting  under 
this  proposed  requirement.  This 
proposed  requirement  is  consistent  with 
the  proposed  revisions  to  the 
premarketing  expedited  safety  reporting 
regulations  at  proposed  §  312.32(c)(l)(ii) 
(see  section  11I.B.2.C  of  this  document) 
and  with  the  ICH  E2A  guidance  (60  FR 
11284  at  11286).  The  proposed 
amendment  would  further  clarify  some 
of  the  types  of  safety  information  that 
must  be  submitted  to  FDA  in  an 
expedited'  maimer. 

III.D.3.  Unexpected  SADRs  With 
Unknown  Outcome 

FDA  expects  that,  in  most  cases, 
manufacturers  and  applicants  will  be 
able  to  determine  the  outcome  for  an 
SADR  (whether  the  SADR  is  serious  or 
nonserious).  However,  in  those  few 
cases  where  a  determination  may  not  be 
possible,  FDA  would  require 
submission  of  unexpected  SADRs  with 
unknown  outcome  in  an  expedited 
manner  (proposed  §§  310.305(c)(2)(iii), 
314.80(c)(2)(iii).  and  600.80(c)(2)(iii)). 
Expedited  safety  reports  for  unexpected 
SADRs  with  unknown  outcome  would 
be  submitted  to  FDA  within  45  calendar 
days  after  initial  receipt  by  the 
manufacturer  or  applicant  of  the 
minimum  data  set  for  the  unexpected 


SADR.  FDA  is  proposing  this  action  to 
expedite  review  of  potentially  serious 
SADRs. 

The  proposed  rule  would  require  that 
manufactiu^rs  and  applicants  reporting 
an  unexpected  SADR  with  unknown 
outcome  include  in  the  expedited  safety 
report  the  reason(s)  for  their  inability  to 
classify  an  SADR  as  either  serious  or 
nonserious  [i.e.,  unknown  outcome).  For 
this  purpose,  manufacturers  and 
applicants  should  include  in  the 
expedited  report  a  chronological  history 
of  their  e^orts  to  determine  the  outcome 
of  the  SADR. 

Manufacturers  and  applicants 
reporting  an  unexpected  SADR  with 
unknown  outcome  must  exercise  due 
diligence  to  determine  the  expectedness 
for  the  SADR  and  to  acquire  at  least  the 
minimum  data  set  for  the  individual 
case  safety  report.  For  this  purpose, 
these  persons  would  be  required  to  use 
active  query  to  acquire  this  information 
(see  section  II1.C.5  of  this  document). 
These  persons  should  include  in 
postmarketing  expedited  safety  reports  a 
chronological  history  of  their  efforts  to 
acquire  this  information  if  there  is  a 
delay  in  obtaining  it. 

III.D.4.  Always  Expedited  Reports 

Proposed  §§  310.305(c)(2)(iv), 
314.80(c)(2)(iv),  and  600.80(c)(2)(iv) 
would  require  manufacturers  and 
applicants  to  submit  to  FDA  individual 
case  safety  reports  for  SADRs,  received 
or  otherwise  obtained,  whether  foreign 
or  domestic,  that  are  the  subject  of  an 
always  expedited  report.  These  always 
expedited  reports  would  be  submitted  to 
the  agency  as  soon  as  possible,  but  in  no 
case  later  than  15  calendar  days  after 
receipt  by  the  manufacturer 
("applicant"  for  proposed 
§§  314.80(c)(2)(iv),  and  600.80(c)(2)(iv)) 
of  the  minimum  data  set  for  the  report. 
The  following  medically  significant 
SADRs,  which  may  jeopardize  the 
patient  or  subject  and/or  require 
medical  or  surgical  intervention  to  treat 
the  patient  or  subject,  would  be  subject 
to  an  always  expedited  report: 

•  Congenital  anomalies, 

•  Acute  respiratory  failure, 

•  Ventricular  fibrillation, 

•  Torsades  de  pointe, 

•  Malignant  hypertension, 

•  Seizure, 

•  Agranulocytosis. 

•  Aplastic  anemia, 

•  Toxic  epidermal  necrolysis, 

•  Liver  necrosis, 

•  Acute  liver  failure, 

•  Anaphylaxis, 

•  Acute  renal  failure, 

•  Sclerosing  syndromes, 

•  Pulmonary  hypertension, 

•  Pulmonary  fibrosis. 


•  Confirmed  or  suspected 
transmission  of  an  infectious  agent  by  a 
marketed  drug  or  biological  product, 

•  Confirmed  or  suspected  endotoxin 
shock,  and 

•  Any  other  medically  significant 
SADR  that  FDA  determines  to  be  the 
subject  of  an  always  expedited  report 
(i.e.,  may  jeopardize  the  patient  or 
subject  and/or  require  medical  or 
surgical  intervention  to  treat  the  patient 
or  subject). 

These  SADRs  would  be  submitted  to  the 
agency  in  an  expedited  manner  whether 
unexpected  or  expected  and  whether  or 
not  the  SADR  leads  to  a  serious 
outcome.  The  medical  gravity  of  these 
SADRs  requires  expedited  reporting. 

The  agency  is  proposing  that  a 
confirmed  or  suspected  transmission  of 
an  infectious  agent  by  a  marketed  drug 
or  biological  product  would  be  the 
subject  of  an  always  expedited  report. 
Examples  of  such  transmissions  include 
human  immunodeficiency  virus  (HIV) 
transmission  by  anti-hemophilic  factor, 
hepatitis  C  transmission  by  intravenous 
immimoglobulin,  bacterial 
contamination  of  albumin  leading  to 
sepsis,  and  parvovirus  contamination  of 
anti-hemophilic  factor  causing  an 
SADR.  These  SADRs  indicate  a  public 
health  problem  that  requires  expedited 
review  by  the  agency. 

The  proposal  provides  that  the  agency 
could  make  a  new  SADR  the  subject  of 
an  always  expedited  report.  Such  an 
SADR  would  only  become  the  subject  of 
these  reports  if  FDA  determines  that  the 
SADR  is  medically  significant  (i.e.,  may 
jeopardize  the  patient  or  subject  and/or 
require  medical  or  surgical  intervention 
to  treat  the  patient  or  subject).  New 
SADRs  that  become  the  subject  of 
always  expedited  reports  would  be 
included  in  the  agency's  current 
guidance  for  industry  on  postmarketing 
safety  reporting  for  human  drugs  and 
licensed  biological  products. 

Proposed  §§  310.305(c)(2){iv)(B), 
314.80(c)(2)(iv)(B),  and 
600.80(c)(2)(iv)(B)  would  require  that  if 
a  full  data  set  is  not  available  for  always 
expedited  reports  at  the  time  of  initial 
submission  of  the  report  to  FDA, 
manufactiu«rs  and  applicants  would 
submit  the  information  required  under 
proposed  §§310.305(c)(l)(iv), 
314.80(c)(l)(iv)  and  600.80(c)(l)(iv)  as 
described  in  section  III.C.5  of  this 
document  and  also  submit  a  30-day 
foUowup  report  as  described  in  section 
III.D.6  of  this  document.  FDA  is 
proposing  this  action  to  clarify  the 
importance  of  acquiring  complete 
information  for  medically  significant 
SADRs  that  are  the  subject  of  always 
expedited  reports. 
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ni.D.5.  Medication  Errors 

Proposed  §§  310.305(c)(2}{v)(A). 
314.80(c)(2)(v)(A),  and 
600.80{c)(2)(v)(A)  would  require  that 
each  domestic  report  of  an  actual 
medication  error,  received  or  otherwisfe 
obtained,  be  submitted  to  the  agency  as 
soon  as  possible,  but  in  no  case  later 
than  15  calendar  days  after  receipt  by 
the  manufacturer  ("applicant"  for 
proposed  §§  314.80(c)(2)(v)(A)  and 
600.80(c)(2)(v)(A))  of  the  minimiun  data 
set  for  a  report  of  an  SADR  or,  if  an 
SADR  does  not  occur,  the  minimum 
information  for  the  report  as  described 
in  section  III.C.5  of  this  document  (i.e., 
an  identifiable  patient,  an  identifiable 
reporter,  and  a  suspect  drug  or 
biological  product).  For  postmarketing 
safety  reporting  purposes,  all  reports  of' 
medication  errors  would  be  considered 
unexpected.  FDA  is  proposing  this  new 
type  of  expedited  report  to  protect 
public  health. 

Proposed  §§  310.305(c)(2){v)(B), 
314.80(c)(2)(v)(B),  and  600.80(c)(2){v)(B) 
would  require  that  reports  of  potential 
medication  errors,  received  or  otherwise 
obtained,  be  submitted  to  the  agency  as 
soon  as  possible,  but  in  no  case  later 
than  15  calendar  days  after  receipt  by 
the  manufacturer  ("applicant"  for 
proposed  §§  314.80(c)(2)(v)(B)  and 
600.80(c)(2)(v)(B))  of  the  minimum 
information  described  in  section  III.C.5 
of  this  document  (i.e.,  an  identifiable 
reporter  and  a  suspect  drug  or  biological 
product).  FDA  is  proposing  submission 
of  this  information  to  the  agency  in  an 
expedited  maimer  to  attempt  to  prevent 
actual  medication  errors. 

Proposed  §§  310.305(c)(2)(v)(C), 
314.80(c)t2)(v)(C),  and  600.80(c)(2)(v)(C) 
state  that  if  a  full  data  set  is  not 
available  for  an  actual  or  potential 
medication  error  report  at  the  time  of 
initial  submission  of  the  report  to  FDA, 
manufacturers  and  applicants  would 
submit  the  information  required  imder 
proposed  §§  310.305(c)(l)(iv), 
314.80(c)(l)(iv)  and  600.80(c)(l)(iv)  as 
described  in  section  III.C.5  of  this 
document  and  also  submit  a  30-day 
follovmp  report  as  described  in  section 
m.D.e  of  this  document.  FDA  is 
proposing  this  action  to  clarify  the 
importance  of  acquiring  complete 
information  for  reports  of  medication 
errors. 

m.D.e.  FoUowup  Reports 

Current  postmarketing  expedited 
safety  reporting  regulations  at 
§§  310.305(c)(2),  314.80(c)(l)(ii),  and 
6D0.80(c)(l)(ii)  require  persons  subject 
to  these  regulations  to  promptly 
investigate  all  serious,  unexpected 
adverse  drug  experiences  that  are  the 


subject  of  expedited  reports  and  to 
submit  followup  reports  within  15 
calendar  days  of  receipt  of  new 
information  or  as  requested  by  FDA.  If 
additional  information  is  not  obtainable, 
records  should  be  maintained 'of  the 
unsuccessful  steps  taken  to  seek 
additional  information.  Thus,  followup 
reports  are  cvuxently  only  required  to  be 
submitted  to  FDA  if  requested  by  the 
agency  or  if  new  information  is  obtained 
or  otherwise  received  by  the 
manufacturer  or  applicant  for  an 
adverse  drug  experience  previously 
reported  to  FDA. 

In  this  rulemaking,  FDA  continues  to 
require  submission  of  these  followup 
reports.  In  addition,  as  described  in  the 
following  paragraph,  a  30-day  followup 
report  would  be  required  to  be 
submitted  in  certain  cases  (i.e.,  initial 
serious  and  unexpected  SADR  reports, 
always  expedited  reports  and 
medication  error  reports  that  do  not 
contain  a  full  data  set).  If  a  30-day 
followup  report  is  required  and  no  new 
information  is  available  for  the  report, 
then  the  manufacturer  or  applicant 
would  still  be  required  to  submit  the  30- 
day  followup  report,  indicate  in  the 
report  that  no  qew  information  was 
available  and  include  a  description  of 
the  reason(s)  for  its  inability  to  acquire 
complete  information  and  its  efforts  to 
obtain  complete  information.  In  all 
other  cases,  if  there  is  no  new 
information  to  report  to  FDA  on  a 
previously  submitted  SADR  no 
followup  report  would  be  required  to  be 
submitted  to  the  agency. 

Proposed  §§  310.305(c)(2)(vi), 
314.80(c)(2)(vi),  and  600.80(c)(2){vi) 
would  require  manufacturers  and 
applicants  to  use  active  qufsry  to  obtain 
additional  information  for  any  serious 
and  unexpected  SADR  submitted  to 
FDA  in  an  expedited  report  under 
proposed  §§310.305(c)(2)(i), 
314.80(c)(2)(i),  and  6O0.80(c){2)(i)  that 
does  not  contain  a  full  data  set.  The 
proposed  amendment  would  also 
require  these  persons  to  use  active  query 
to  obtain  additional  information  for  any 
always  expedited  report  imder  proposed 
§§310.305(c)(2)(iv),  314.80(c)(2)(iv),  and 
600.80(c)(2)(iv)  or  any  medication  error 
report  under  proposed 
§§  310.305(c)(2)(v),  314.80(c)(2)(v).  and 
600.80(c)(2)(v)  that  does  not  contain  a 
full  data  set.  This  information  would  be 
submitted  to  the  agency  in  a  followup 
report  within  30  calendar  days  after 
initial  submission  of  the  expedited 
report  to  FDA  by  the  manufacturer  or 
applicant  (30-day  followup  report).  This 
proposed  amendment  would  provide 
the  agency  with  timely  acquisition  of 
more  complete  information  for  SADRs 


and  medication  errors  that  are  the 
subject  of  these  reports. 

Proposed  §§310.305(c)(2)(vi), 
314.,80(c)(2)(vi),  and  600.80(c)(2)(vi) 
would  also  state  that: 

•  *   *  Ifa  full  data^et  is  still  not 
obtainable,  the  30-day  followup  report  must 
contain  the  information  required  under 
paragraph  (c)(l)(iv)  of  this  section.  Any  new 
safety  information  in  the  30-day  followup 
report  must  be  highlighted.  Any  new 
information,  received  or  otherwise  obtained, 
after  submission  of  a  30-day  followup  report 
must  be  submitted  to  FDA  as  a  15-day 
followup  report  under  paragraph  (c)(2)(vii)  of 
this  section. 

This  proposed  amendment  would 
clarify  the  information  that  would  be 
required  in  a  30-day  followup  report  if 
a  full  data  set  is  still  not  available  for 
the  report.  It  would  also  clarify  that 
FDA  would  require  a  15-day  followup 
report,  as  described  in  the  paragraphs 
that  follow,  for  any  new  information 
obtained  or  otherwise  received  for  the 
report  after  submission  of  the  30-day 
followup  report.  The  proposed 
amendment  would  ensure  that 
manufacturers  and  applicants  would 
exercise  due  diligence  to  obtain 
complete  information  for  SADRs  that 
are  the  subject  of  30-day  followup 
reports. 

Proposed  §§  310.305(c)(2)(vii), 
314.80(c)(2)(vii),  and  600.80(c)(2)(vii) 
would  amend  §§  310.305(c)(2), 
314.80(c)(l)(ii),  and  600.80(c)(l){ii)  to 
clarify  that  manufocturers  and 
applicants  must  submit  15-day  followup 
reports  to  FDA  of  any  new  information 
received  or  otherwise  obtained  for  any 
expedited  or  followup  report  (except  for 
initial  expedited  reports  under  proposed 
§§  310.305(c)(2)(i).  (c)(2)(iv),  and 
(c)(2)(v),  314.80  (c)(2)(i),  (c)(2)(iv).  and 
(c)(2)(v),  and  600.80(c)(2)(i),  (c)(2)(iv). 
and  (c)(2)(v)  that  do  not  contain  a  full 
data  set)  within  15  calendar  days  of 
initial  receipt  of  new  information  by  the 
manufacturer  or  applicant.  Proposed 
§§  310.305(c)(2)(vii),  314.80(c)(2)(vii), 
and  600.80(c)(2)(vii)  would  alsp  state 
that: 

•  *   *  Expedited  reports  under  paragraplis 
(c)(2)(i).  (c)(2)(iv).  and  (c)(2)(v)  of  this  section 
that  do  not  contain  a  full- data  set  at  the  time 
of  initial  submission  of  the  report  to  FDA  are 
subject  to  the  30-day  followup  reporting 
requirements  under  paragraph  (c)(2)(vi)  of 
this  section  rather  than  the  15-day  followup 
reporting  requirements  under  this  paragraph. 

Thus,  15-day  followup  reports  would  be 
submitted  for  the  following  types  of 
expedited  and  followup  reports: 

•  Serious  and  imexpected  SADR 
reports  that  contain  a  full  data  set, 

•  Information  sufficient  to  consider 
product  administration  changes. 
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•  Unexpected  SADRs  with  unknown 
outcomes, 

•  Always  expedited  reports  that 
contain  a  full  data  set, 

•  Actual  and  potential  medication 
error  reports  that  contain  a  full  data  set. 

•  30-day  followup  reports,  and 

•  15-day  followup  reports. 
These  proposed  revisions  clarify  the 
types  of  expedited  reports  that  would  be 
subject  to  the  15-day  followup  reporting 
requirements. 

FDA  notes  that  a  15-day  followup 
report,  rather  than  a  serious  and 
unexpected  SADR  report,  should  be 
submitted  to  FDA  for  an  SADR  that  is 
initially  reported  to  the  agency  as 
serious  and  expected  or  nonserious  and 
unexpected,  but  is  subsequently 
determined  to  be  serious  and 
unexpected.  In  these  cases, 
manufacturers  and  applicants  should 
include  in  the  15-day  followup  report  a 
chronological  history  describing  the 
events  that  transpired  which  resulted  in 
determination  of  the  serious  and 
■  unexpected  character  of  the  SADR. 

FDA  is  proposing  to  amend  its 
postmarketing  expedited  safety 
reporting  regulations  at  §§  310.305(c)(2), 
314.80(c)(l)(ii),  and  600.80(c)(l)(ii)  by 
removing  the  second  sentence  in  these 
paragraphs  regarding  maintaining 
records  if  additional  information  is  not 
obtainable  for  a  serious  and  unexpected 
adverse  drug  experience.  The  agency  is 
proposing  this  amendment  because 
postmarketing  safety  reporting 
requirements  for  serious  and 
unexpected  SADR  reports  that  do  not 
contain  a  full  data  set  are  now 
prescribed  under  proposed 
§§310.305(c)(l)(iv)  and  (c)(2){vi), 
314.80(c)(l){iv)  and  (c)(2)(vi),  and 
600.80(c)(l)(iv)  and  (c)(2)(vi). 

III.D.7.  Supporting  Documentation 

Proposed  §§310.305(c)(2)(viii)(A). 
314.80(c)(2)(viii)(A),  and 
600.80(c)(2)(viii)(A)  would  require  that 
manufacturers  and  applicants  submit  to 
FDA,  if  available,  a  copy  of  the  autopsy 
report  if  the  patient  dies.  If  an  autopsy 
report  is  not  available,  the  proposed  rule 
would  require  that  manufacturers  and 
applicants  submit  a  death  certificate  to 
FT)A.  If  an  autopsy  report  becomes 
available  after  the  manufacturer  or 
applicant  has  submitted  a  death 
certificate  to  the  agency,  the 
manufacturer  or  applicant  must  submit 
the  autopsy  report  to  FDA.  If  the  patient 
was  hospitalized,  manufacturers  and 
applicants  would  be  required  to  submit 
to  FDA,  if  available,  a  copy  of  the 
hospital  discharge  summary.  If  any  of 
these  documents  is  not  in  English,  an 
English  translation  of  the  document 
would  be  required.  FDA  is  proposing 


that  manufacturers  and  applicants 
submit  these  documents  to  provide  the 
agency  with  complete  information  for 
SADRs  that  result  in  a  death  or 
hospitalization. 

Proposed  §§  310.305(c)(2)(viii)(A), 
314.80{c)(2)(viii){A).  and 
600.80(c)(2)(viii)(A)  would  require  that 
manufacturers  and  applicants  use  active 
query  to  obtain  the  docimients  required 
to  be  submitted  to  FDA  under  this 
paragraph.  These  documents  would  be 
required  to  be  submitted  to  FDA  as  15- 
day  followup  reports  (see  section  III.D.6 
of  this  document)  within  15  calendar 
days  of  initial  receipt  of  the  document 
by  the  manufacturer  or  applicant.  In 
instances  when  a  document  is  not 
submitted  to  FDA  in  a  15-day  followup  . 
report  within  3  months  after  submission 
of  the  initial  expedited  report  for  the 
death  or  hospitalization,  the  agency 
would  assume  that  active  query  by  the 
manufacturer  or  applicant  did  not  result 
in  access  to  these  documents.  In  this 
case,  a  record  of  the  reason(s)  for  the 
lack  of  documentation  and  the  effort 
that  was  made  to  obtain  the 
documentation  would  be  required  to  be 
maintained  by  the  manufacturer  and 
applicant. 

Proposed  §§  310.305(c)(2)(viii)(B). 
314.80(c)(2)(viii)(B),  and 
600.80(c)(2)(viii)(B)  would  require  that 
each  expedited  report  contain  in  the 
narrative  a  list  of  other  relevant 
documents  (e.g.,  medical  records, 
laboratory  results,  data  from  studies) 
regarding  the  report  that  are  maintained 
by  manufacturers  and  applicants.  FDA 
may  require,  when  appropriate,  that 
copies  of  one  or  more  of  these 
documents  be  submitted  to  the  agency 
within  5  calendar  d^ys  after  receipt  of 
the  request.  FDA  would  usually  request 
such  records  in  response  to  a  suspected 
safety  problem  associated  with  the  use 
of  a  drug  or  licensed  biological  product. 

III.D.8.  Scientific  Literature 

Current  postmarketing  expedited 
safety  reporting  regulations  at 
§§  314.80(d)(1)  and  600.80(d)(1)  require 
that  expedited  reports  based  on 
information  from  the  scientific  literature 
be  accompanied  by  a  copy  of  the 
published  article.  These  regulations 
apply  only  to  reports  found  in  scientific 
and  medical  journals  either  as  case 
reports  or  as  the  result  of  a  formal 
clinical  thai.  Proposed 
§§314.80(c)(2){ix)  and  600.80(c)(2)(ix) 
would  amend  the  current  regulations  by 
removing  the  phrase  "either  as  case 
reports  or  as  the  result  of  a  formal 
clinical  trial"  to  clarify  that  all  reports 
from  the  scientific  literature,  including 
case  reports,  and  results  of  a  formal 
clinical  trial,  epidemiological  study,  in 


vitro  study,  or  animal  study,  that  qualify 
for  expedited  reporting  imder  proposed 
§§  314.80(c)(2)  and  600.80(c)(2)  would 
be  required  to  be  submitted  to  FDA. 

The  proposed  rule  would  also  remove 
§§  314.80(d)(2)  and  600.80(d)(2).  These 
paragraphs  provide  that  reports  based 
on  the  scientific  literature  must  be 
submitted  on  FDA  Form  3500A  or 
comparable  format  prescribed  by  the 
regulations  and  that,  in  cases  where 
persons  subject  to  the  postmarketing 
safety  reporting  regulations  believe  tirat 
preparing  the  FDA  Form  3500A 
constitutes  an  undue  hardship, 
arrangements  can  be  made  with  the 
agency  for  use  of  an  acceptable 
alternative  reporting  format.  FDA  is 
proposing  to  remove  these  paragraphs 
because  the  reporting  format  for  reports 
based  on  information  in  the  scientific 
literatiire  would  be  specified  imder 
proposed  §§  314.80(c)(4)  and 
600.80(c)(4)  (see  section  III.F  of  this 
document). 

For  organizational  purposes,  FDA  is 
proposing,  to  move  §§  314.80(d)  and 
600.80(d),  as  revised  by  this  proposed 
rule,  to  proposed  §§  314.80(c){2)(ix)  and 
600.80(c)(2)(ix).  Proposed 
§  310.305(c)(2)(ix)  would  amend 
§  310.305(c)  by  adding  the  paragraph: 

Scientific  literature.  An  expedited  report 
t>ased  on  information  from  the  scientific 
literature  applies  only  to  reports  found  in 
scientific  and  medical  journals.  These 
expedited  reports  must  be  accompanied  by  a 
copy  of  the  published  article. 

This  proposed  amendment  would 
clarify  for  prescription  drug  products 
marketed  for  human  use  without  an 
approved  application  the  types  of  safety 
information  found  in  scientific  literature 
that  would  qualify  for  expedited 
reporting.  The  proposed  amendment 
would  also  require  that  these  reports 
include  a  copy  of  the  published  article 
that  is  the  subject  of  the  expedited 
report.  The  proposed  amendment  would 
provide  the  agency  with  more  complete 
information  for  review  of  safefy 
information  firom  the  scientific  literature 
and  would  also  provide  uniformify 
between  FDA's  postmarketing  expedited 
safety  reporting  requirements  for 
prescription  drugs  marketed  for  human 
use  without  an  approved  application 
and  marketed  drugs  with  an  approved 
application. 

III.D.9.  Contractors  and  Shared 
Manufacturers 

Current  regulations  at 
§§  310.305(c)(l)(i)  and  (c)(3), 
314.80(c)(l)(iii),  and  600.80(c)(l)(iii) 
require  any  person  whose  name  appears 
on  the  label  of  a  marketed  drug  product 
or  licensed  biological  product  as  a 
packer  or  distributor  to  submit  either 
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expedited  reports  of  serious  and 
unexpected  adverse  drug  experiences 
directly  to  FDA  or  reports  of  all  serious 
adverse  drug  experiences  to  the 
manufacturer  (§  310.305(c)(3)  or 
applicant  (§§  314.80(c)(l)(iii)  and 
600.80(c)(l){iii))  instead  of  FDA  in  5  • 
calendar  days.  This  provision  also 
applies  to  manufacturers  for 
§§  314.80(c)(l)(iil)  and  600.80(c)(l)(iii) 
and  to  shared  manufacturers,  joint 
manufacturers,  and  any  participants 
involved  in  divided  manufacturing  for 
§600.80(c)(l)(iii).  Proposed 
§§310.305(c)(2)(xi)(A). 
314.80(c)(2)(x)(A),  and 
600.80(c)(2){x)(A)  would  amend  these 
regulations  to  require  contractors,  as 
defined  in  proposed  §§  310.305(a), 
314.80(a)  and  600.80(a)  (see  section 
in.A.4  of  this  document),  to  submit  to 
the  manufacturer  (proposed 
§  310.305(c)(2){xi)(A))  or  applicant 
(proposed  §§  314.80(c)(2)(x)(A)  and 
600.80(c)(2)(x)(A})  safety  reports  of  all 
SADRs  (serious  and  nonserious)  and 
medication  errors  for  the  manufacturer's 
(proposed  §  310.305(c)(2)(xi))  or 
applicant's  (proposed  §§314.80(c)(2)(x) 
and  600.80(c)(2){x))  drug  or  biological 
product,  obtained  or  otherwise  received, 
within  5  calendar  days  of  initial  receipt 
of  the  report  by  the  contractor.  This 
provision  would  also  apply  to  shared 
manufacturers  of  licensed  biological 
products  for  proposed 
§  600.80(c)(2){x)(A)  (i.e.,  all  SARs  and 
medication  errors  would  be  required  to 
be  submitted  to  the  applicant  within  5 
calendar  days).  The  contractor  would  be 
required  to  submit  a  report  of  an  SADR 
to  the  manufacturer  (proposed 
§  310.305(c)(2)(xi)(A))  or  applicant 
(proposed  §§  314.80(c){2)(x)(A)  and 
600.80(c)(2)(x)(A))  even  if  the  report 
does  not  contain  a  minimum  data  set. 
Contractors  and  shared  manufacturers 
would  only  be  required  to  convey  to 
manufacturers  (proposed 
§  310.305(c)(2)(xi)(A))  or  applicants 
(proposed  §§  314.80(c)(2)(x)(A)  and 
600.80(c)(2)(x)(A))  whatever  safety 
information  was  obtained  or  otherwise 
received.  They  would  not  be  required  to 
use  active  query  to  acquire  safety 
information,  to  conduct  followup,  or  to 
submit  postmarketing  safety  reports  to 
FDA.  Upon  receipt  of  a  safety  report 
from  a  contractor  or  shared 
manufacturer,  the  manufacturer 
(proposed  §  310.305(c)(2)(xi){A))  or 
applicant  (proposed 
§§  314.80(c)(2)(x)(A)  and 
600.80(c)(2)(x)(A))  would  be  required  to 
comply  with  the  postmarketing  safety 
reporting  requirements  under  proposed 
§§  310.305,  314.80  and  600.80  (e.g.,  use 
active  query,  if  necessary,  to  acquire 


safety  information,  conduct  followup, 
submit  postmarketing  safety  reports  to 
FDA).  These  proposed  amendments 
would  provide  manufacturers  and 
applicants  with  complete  safety 
information  regarding  its  products. 

Proposed  §§310.305(c)(2)(xi)(B), 
314.80(c)(2)(x)(B),  and  60p.80(c)(2)(x)(B) 
would  require  that  contracts  between 
manufacturers  and  contractors 
(§  310.305(c)(2)(xi)(B))  and  applicants 
and  contractors  (§§  314.80(c)(2)(x)(B) 
and  600.80(c)(2)(x)(B))  specify  the 
postmarketing  safety  reporting 
responsibilities  of  the  contractor. 
Although  contractors  and  shared 
manufacturers  have  postmarketing 
safety  reporting  responsibilities,  the 
manufacturer  (proposed 
§  310.305(c)(2)(xi)(B))  or  applicant 
(proposed  §§  314.80(c)(2)(x){B)  and 
600.80(c)(2)(x)(B))  would  be  responsible 
for  ensuring  that  the  contractors  and 
shared  manufactiu^rs  of  its  products 
comply  with  these  postmarketing  safety 
reporting  responsibilities.  FDA  believes 
that,  in  general,  this  proposal  represents 
a  practice  that  is  already  customary  and 
usual  in  the  pharmaceutical  industry 
because  contractors  are  typically 
considered  agents  of  the  manufacturer 
or  applicant. 

Proposed  §§  310.305(c)(2)(xi)(C), 
314.80(c)(2)(x)(C),  and  600.80(c)(2){x)(C) 
would  require  that  contractors  and 
shared  jnanufacturers  maintain  records 
of  SADR  reports  and  medication  errors. 
This  proposal  is  consistent  with  current 
postmarketing  safety  reporting 
requirements. 

Proposed  §§310.305(c)(2)(xi)(D), 
314.80(c}(2)(x)(D),  and  600.80(c)(2)(x)(D) 
state  that  the  recordkeeping,  written 
procedures,  and  disclaimer  provisions 
imder  proposed  §§  310.305,  314.80  and 
600.80  would  apply  to  contractors  and 
shared  manufacturers.  This  proposal 
clarifies  for  contractors  and  shared 
manufacturers  which  of  the 
postmarketing  safety  reporting 
provisions  would  apply  to  them. 

ni.D.lO.  Prescription  Drugs  Marketed  for 
Human  Use  Without  an  Approved 
Application 

Proposed  §  310.305(c)(2)(x)  would 
amend  §  310.305{c)(l)(i)  to  require  that 
expedited  reports  for  prescription  drugs 
marketed  for  human  use  without  an 
approved  application  be  accompanied 
by  a  list  of  the  current  addresses  where 
all  safety  reports  and  other  safety- 
related  records  for  the  drug  product  are 
maintained  by  manufacturers  and 
contractors..In  the  October  1994 
proposal,  FDA  proposed  to  include, 
under  §§  314.80(c)(2)  and  600.80(c)(2),  a 
section  in  its  postmarketing  periodic 
safety  reports  on  location  of  adverse 


drug  experience  records  (59  FR  54046  at 
54061).  FDA  is  now  reproposing  this 
amendment  for  its  postmarieeting 
periodic  safety  reports  (see  sections 
m.E.l.g.  ra.E.2.k.x,  and  m.E.3  of  this 
document).  The  agency  is  also 
proposing  to  require  the  list  of  addresses 
in  expedited  reports  for  drugs  covered 
imder  §  310.305  because  manufacturers 
of  these  drugs  are  not  required  to  submit 
postmarketing  periodic  safety  reports  to 
FDA.  The  list  of  addresses  would 
provide  rapid  access  to  safety-related 
records  for  FDA  inspections  and  for 
requests  by  FDA  for  additional 
information  concerning  safety  issues. 

in.D.ll.  Class  Action  Lawsuits 

Manufacturers  and  applicants  should 
not  submit  SADRs  from  class  action 
lawsuits  to  FDA  in  an  expedited  report. 
The  agency  believes  that  SADRs  firom 
class  action  lawsuits  would  be 
submitted  to  FDA  from  other  sources 
(e.g.,  spontaneous  reports)  prior  to 
initiation  of  the  class  action  lawsuit. 
Summary  tabulations  of  SADRs  from 
class  action  lawsuits  would  be  required 
in  postmarketing  periodic  safety  reports 
(see  sections  lU.E.l.e  and  III.E.2.k.v  of 
this  document). 

III.D.12.  Blood  and  Blood  Component 
Safety  Reports 

Current  §  606.170(a)  requires  a  blood 
establishment  to  thoroughly  investigate 
any  complaint  of  an  adverse  reaction 
arising  as  a  result  of  blood  collection  or 
transfusion  and  to  prepare  and  maintain 
a  written  report  of  the  investigation, 
including  followup  and  conclusions,  as 
part  of  the  record  for  that  lot  or  unit  of 
final  product.  If  appropriate,  the  report 
must  be  forwarded  to  the  manufacturer 
of  the  blood  or  blood  component  or  the 
collection  facility.  Under  §606.1 70(b),  a 
complication  of  a  blood  collection  or 
blood  transfusion  resulting  in  a  fatabty 
must  be  reported  to  FDA  as  soon  as 
possible  by  telephone  or  other  rapid 
means  of  communication,  and  a  written 
report  of  the  investigation  must  be 
submitted  to  FDA  within  7  days  of  th* 
fatality.  Each  yeeu-,  in  accordance  with 
§  606.170(b),  FDA  receives  between  50 
and  80  reports  of  fatalities. 

Current  §  606.171  requires  licensed 
manufacturers  of  blood  and  blood 
components,  unlicensed  registered 
blood  establishments  and  transfusion 
services  to  report  biological  product 
deviations.  A  biological  product 
deviation  is  an  event  that  represents 
either:  (1)  A  deviation  from  current  good 
manufacturing  practices,  applicable 
regulations,  applicable  standards,  or 
established  specifications  that  may 
affect  the  safety,  purity,  or  potency  of  a 
product;  or  (2)  an  unexpected  or 
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unforseeable  event  that  may  affect  the 
safety,  purity,  or  potency  of  a  product. 
In  some  cases,  a  biological  product 
deviation  reportable  under  §606.171 
may  actually  result  in  an  adverse 
reaction  in  the  transfusion  recipient.  In 
many  other  cases,  the  biological  product 
deviation  may  be  discovered  before  the 
affected  products  are  administered  or 
administration  of  the  product  may  not 
result  in  an  adverse  reaction. 

Although  manufacturers  of  blood  and 
blood  components  are  currently  exempt 
from  the  safety  reporting  requirements 
under  §  600.80.  FDA  receives  reports  of 
fatal  adverse  reactions  related  to  blood 
and  blood  components  and  may  receive 
some  additional  information  through 
biological  product  deviation  reporting. 
However,  the  agency  does  not  currently 
receive  adequate  information  to  monitor 
and  assess  safety-related  information 
concerning  the  collection  and 
transfusion  of  blood  and  blood 
components.  Such  information  is 
essential  for  evaluating  the  agency's 
scientific  and  regulatory  policies  and  for 
monitoring  industry  practices  and  their 
implications  on  blood  safety.  For  these 
purposes,  FDA  is  proposing  to  amend 
§  606.1 70  to  require  the  reporting  of  all 
serious  SARs.  in  addition  to  fatalities, 
that  are  related  to  the  collection  or 
transfusion  of  blood  and  blood 
components  (e.g.,  red  blood  cells, 
plasma,  platelets,  and  cryoprecipitate). 
For  fatal  SARs.  proposed  §606. 170(c) 
would  continue  the  current  requirement 
that  a  fatal  SAR  be  reported 
immediately  by  telephone,  facsimile, 
express  mail,  or  electronically 
transmitted  mail  and  in  a  written  report 
within  7  calendar  days  of  the  fatality. 
Because  blood  establishments  are 
already  required  to  investigate  all 
complaints  of  an  adverse  reaction        -• 
related  to  the  collection  and  transfusion 
of  blood  and  blood  components  and 
many  of  these  reactions  are  well 
recognized  and  understood  by  blood 
establishments  and  by  FDA,  the  agency 
is  not  proposing  to  require  the 
submission  of  postmarketing  periodic 
safety  reports  (i.e.,  TPSRs,  FSURs,  IPSRs 
and  individual  case  safety  reports — 
semiannual  submissions).  > 

Specifically,  FDA  is  proposing  to 
amend  §  606.170  by  revising  the  title  of 
the  section  to  read  "Suspected  adverse 
reaction  investigation  and  reporting";  by 
making  editorial  changes  to 
§  606.170(a),  which  prescribes 
requirements  for  the  investigation  and 
recording  of  any  complaint  of  an  SAR 
related  to  the  collection  or  transfusion 
of  blood  or  blood  components;  by 
adding  a  new  requirement  for  reporting 
of  serious  SARs  related  to  transfusion  or 
collection  procedures  (proposed 


§  606.170(b));  and  by  redesignating 
current  §606. 170(b)  as  §606.1 70(c)  and 
revising  the  paragraph  as  discussed 
below.  FDA  is  also  proposing  that  the 
terms  "SAR"  and  "serious  SAR,"  as 
used  in  proposed  §  606.170,  have  the 
same  meaning  as  defined  in  proposed 
§  600.80(a)(see  segtions  lU.A.l  and 
III.A.3  of  this  document). 

In  general,  FDA  believes  that  any  SAR 
related  to  blood  donation  or  transfusion 
that  requires  immediate  medical 
intervention  or  followup  medical 
attention  should  be  reported.  For  the 
purpose  of  reporting  serious  SARs 
related  to  blood  collection,  FDA 
interprets  the  term  to  include: 

•  Vasovagal  reactions  with  syncope 
(hypotension  and  bradycardia)  requiring 
medical  intervention; 

•  Citrate  reactions  requiring 
significant  medical  intervention; 

•  Anaphylaxis  or  any  major  allergic 
reactions; 

•  Seizure  of  any  type  or  duration; 

•  Cerebrovascular  accidents; 

•  Cardiac  arrhythmia,  angina  of  any 
duration,  myocardial  infarction,  or 
cardiac  arrest; 

•  Clinically  significant  hypotension: 

•  Bronchospasm.  respiratory 
insufficiency; 

•  Arterial  puncture,  air  embolus; 

•  Phlebotomy-related  nerve  damage; 
and. 

•  Thrombophlebitis,  phlebitis,  or  any 
procedure-related  infection. 

For  SARs  related  to  donation,  FDA 
interprets  the  term  "serious  SAR"  not  to 
include: 

•  Self-limited  vasovagal  reactions 
(hemodynamically  stable); 

•  Self-limited  citrate  reactions; 

•  Localized  hematoma, 
uncomplicated;  and. 

•  Localized  skin  irritation, 
uncomplicated. 

For  the  purposes  of  reporting  serious 
SARs  related  to  receipt  of  a  blood 
transfusion,  FDA  interprets  the  term  to 
include: 

•  Any  complication  fi-om  the  use  of 
an  unsuitable  unit,  including  infusion  of 
hemolyzed  blood; 

•  Any  complication  from  improper 
blood  administration,  including  failure 
to  use  a  standard  blood  filter  (e.g.,  air 
embolism); 

•  Induced  hemolysis,  acute  or 
delayed; 

•  Transmitted  infections,  including 
bacterial  infections; 

•  Associated  graft  versus  host  disease; 

•  Related  hypersensitivity  with 
respiratory  insufficiency  and/or 
hypotension  (e.g.,  anaphylaxis); 

•  Transfusion-related  acute  lung 
injury  (TRAU); 


•  Induced  alloimmunization  which 
prevents  effective  transfusion  therapy 
(e.g.,  posttransfusion  purpura); 

•  Induced  congestive  heart  failure; 
and 

•  Induced  cardiac  arrhythmias, 
including  those  resulting  from 
metabolic  imbalance. 

For  SARs  related  to  receipt  of  a  blood 
transfusion,  FDA  interprets  the  term 
"SAR"  not  to  include: 

•  Febrile  nonhemolytic  transfusion 
reactions; 

•  Related  hypersensitivity  without 
respiratory  insufficiency  nor 
hypotension; 

•  Induced  alloimmunization  which 
does  not  prevent  effective  transfusion 
therapy; 

•  Infections  not  clinically  significant 
to  the  recipient,  such  as 
cytomegalovirus  (CMV)  infection  in  an 
immunocompetent  adult;  and. 

•  Induced  hemochromatosis. 
FDA  is  proposing  to  require  that  for 

a  serious  SAR  related  to  blood 
collection,  the  establishment  performing 
the  blood  collection  be  responsible  for 
reporting  the  serious  SAR  to  FDA.  and 
for  a  serious  SAR  related  to  transfusion, 
the  establishment  responsible  for  the 
compatibility  testing  be  responsible  for 
reporting  the  serious  SAR  to  FDA 
(proposed  §606. 170(b)).  FDA  is 
proposing  to  require  that  reports  of 
serious  SARs,  including  fatal  SARs 
under  proposed  §  606.170(c),  be 
reported  to  FDA  using  the  reporting 
format  described  in  proposed 
§  600.80(c)(4).  Thus  the  reporting 
facility  would  be  required  to  submit  a 
report  for  each  individual  patient  on 
FDA  Form  3500A  or  a  computer- 
generated  facsimile  of  FDA  Form  3500A 
using  the  appropriate  "preferred  term" 
in  the  latest  version  of  MedDRA  (see 
section  III.F  of  this  document). 

Current  §606.171  requires  reports  of 
biological  product  deviations  be 
submitted  as  soon  as  possible,  but  not 
to  exceed  45  calendar  days.  Because 
there  will  be  instances  when  an  SAR 
occurs  and  a  biological  product 
deviation  may  have  contributed  to  an 
SAR,  FDA  is  proposing  to  require 
reporting  of  serious  SARs  to  the  agency 
within  45  calendar  days  (for  fatal  SARs, 
within  7  calendar  days)  of  the 
determination  that  a  serious  SAR  related 
to  blood  collection  or  transfusion  has 
occiirred.  This  will  permit  a  blood 
establishment  to  investigate  and  report 
both  a  biological  product  deviation  and 
an  SAR  related  to  the  biological  product 
deviation  at  the  same  time  and  will 
limit  the  reporting  burden.  In  the  case    . 
of  a  reported  serious  SAR  that 
subsequently  results  in  a  fatality,  FDA 
would  not  require  two  separate  reports, 
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one  reporting  the  serious  SAR  and  the 
other  reporting  the  fatality.  However,  if 
the  fatality  occurs  after  the  report  of  the 
serious  SAR  is  submitted  to  the  agency, 
the  blood  establishment  should  update 
the  initial  report  to  report  the  fatality. 

ni.E.  Postmarketing  Periodic  Safety 
Reporting 

The  proposed  rule  would  require  all 
applicants  to  submit  to  FDA 
semiannually  on  an  FDA  Form  3500A 
(VAERS  form  for  vaccines,  ClOMS  I 
Form,  if  desired,  for  foreign  SADRs) 
certain  spontaneously  reported  SADRs 
(see  tables  7  and  9  and  section  III.E.4  of 
this  docvunent  regarding  individual  case 
safety  reports — semiannual 
submissions).  Applicants  would  also  be 
reqvured  to  submit  other  postmarketing 
periodic  safety  reports  (i.e.,  traditional 
periodic  safety  reports  (TPSRs),  periodic 
safety  update  reports  (PSURs),  or 
interim  periodic  safety  reports  (IPSRs)) 
to  FDA  with  a  frequency  as  described  in 
section  III.E.S.a  of  this  document  (see 
tables  7  and  9).  PSURs,  IPSRs,  and 
TPSRs  would  provide  FDA  with  an 
overview  or  summary  of  the  safety 
profile  of  a  drug  or  licensed  biological 
product  (excluding  individual  case 
safety  reports).  A  TPSR  would 
essentially  contain  the  same  format  and 
content  as  the  periodic  safety  report 
currently  required  by  the  agency's 
postmarketing  periodic  safety  reporting 
regulations  (see  table  10  and  section 
III.E.l  of  this  document).  A  PSUR  would 
essentially  be  consistent  with  the  format' 
and  content  of  the  periodic  safety  report 
described  in  the  ICH  E2C  guidance  (see 
section  III.E.2  of  this  dociunent),  and  an 
IPSR  would  represent  an  abbreviated 
form  of  a  PSUR  (see  section  in.E.3  of 
this  document).  Applicants  with  drugs 
and  licensed  biological  products 
approved  prior  to  January  1, 1998, 
would  have  the  option  to  submit  either 
a  TPSR  or  PSUR  to  FDA,  whereas 
applicants  with  products  approved  on 
or  after  January  1, 1998,  would  be 
required  to  submit  a  PSUR  (see  tables  7 
and  9  and  section  III.E.5.a  of  this 
document).  FDA  is  proposing  to  require 
submission  of  periodic  safety  reports  in 
a  PSUR  format  for  products  approved  on 
or  after  January  1,  1998,  to  be  consistent 
with  the  ICH  E2C  guidance.  FDA  is  not 
proposing  to  require  submission  of 
PSURs  for  products  approved  prior  to 
January  1, 1998,  because  the  agency 
recognizes  that  the  most  significant  new 
safety  information  on  a  product  is 
usually  acquired  in  the  first  few  years 
after  it  has  been  on  the  market.  It  is  not 
necessary  for  applicants  to  reformat 
periodic  safety  reports  for  products 
approved  prior  to  January  1, 1998.  In 
addition,  in  some  cases,  it  will  be 


sufficient  for  FDA  to  review  an 
abbreviated  form  of  the  PSUR  (i.e.,  at  7.5 
and  12.5  years  after  U.S.  approval  of  a 
product).  For  these  cases,  the  agency  is 
proposing  to  require  submission  of  an 
IPSR  instead  of  a  PSUR  (see  tables  7  and 
9  and  sections  II1.E.3  and  ni.E.5.a  of  this 
document). 

III.E.l.  Traditional  Periodic  Safety 
Reports  (TPSRs) 

Current  regulations 
(§§314.80(c)(2)(ii)(a)  through  (c)(2(ii)(c) 
and  600.80(c)(2)(ii)(A)  through 
(c){2)(ii){C))  require  the  submission  of 
postmarketing  periodic  adverse  drug 
experience  reports  that  contain: 

•  A  narrative  siunmary  and  analysis 
of  the  information  in  the  report  and  an 
analysis  of  the  15-day  postmarketing 
Alert  reports  submitted  during  the 
reporting  j)eriod  (all  15-day  Alert 
reports  biBing  appropriately  referenced 
by  the  applicant's  patient  identification 
number,  adverse  reaction  term(s),  and 
date  of  submission  to  FDA); 

•  An  FDA  Form  3500A  describing 
each  adverse  drug  experience  not 
previously  reported  (with  an  index 
consisting  of  a  line  listing  of  the 
applicant's  patient  identification 
number  and  adverse  reaction  term(s)); 
and 

•  A  history  of  actions  taken  since  the 
last  periodic  report. 

Proposed  §§  314.80(c)(3)(i)  and 
600.80(c)(3)(i)  would  amend  these 
regulations  by  replacing  the  term 
"periodic  adverse  drug  experience 
report"  with  the  term  "traditional 
periodic  safety  report  (TPSR)."  FDA  is 
proposing  this  revision  to  differentiate 
the  existing  postmarketing  periodic 
safety  report  from  the  proposed  new 
postmarketing  periodic  ssifety  reports 
(i.e..' PSURs  and  IPSRs,  see  sections 
III.E.2  and  III.E.3  of  this  document). 

ULE.l.a.  Narrative  summary  and 
analysis  of  individual  case  safety 
reports.  Proposed  §§  314.80(c)(3')(i){A) 
and  600.80(c)(3)(i)(A)  would  amend 
§§  314.80(c)(2)(ii)(a)  and 
600.80(c)(2)(ii){A)  by  providing 
paragraph  headings  and  reorganizing 
and  revising  these  paragraphs.  Proposed 
§§314.80(c)(3)(i){A)(l)and 
600.80(c)(3)(i)(A)(J)  would  amend 
§§  314.80(c)(2)(ii)(a)  and 
600.80(c)(2){ii)(A)  by  replacing  the 
phrase  "the  information  in  the  report" 
with  the  following: 

serious,  expected  SADRs  and  nonserious, 
unexpected  SADRs  occurring  in  the  United 
States  that  were  submitted  to  the  applicant 
during  the  reporting  period  from  all 
spontaneous  sources  [i.e.,  health  care 
professionals  and  other  individuals)  (with  an 
index  consisting  of  a  line  listing  of  the 
applicant's  manufacturer  report  number  and 


SADR  term(s)).  The  narrative  summary  and 
analysis  would  include  spontaneous:  i  -purts 
submitted  to  the  applicant  by  healtli  rai* 
professionals  and  other  individuals  U-.f,- 
consumers). 

Proposed  §§  314.80(c)(3)(i){A)(2)  and 
600.80{c)(3)(i)(A)(2)  would  amend 
§§314.80(c)(2)(ii)(a)and 
600.80(c)(2)(ii)(A)  by  replacing  the 
phrase  "an  analysis  of  the  15-day  Alert 
reports  *  *  *  date  of  submission  to 
FDA)"  with  the  phrase: 

An  analysis  of  the  expedited  reports 
submitted  during  the  reporting  period  under 
paragraphs  (c)(2)(i)  through  (c)(2)(vii)  of  this 
section  (all  expedited  reports  must  be 
appropriately  referenced  by  the  applicant's 
manufiacturer  report  number,  SADR  term(s), 
if  appropriate,  and  date  of  submission  to 
FDA). 

Current  regulations  at 
§§  314.80(c)(2){iii)  and  600.80(c){2)(iii) 
state  that  periodic  reporting,  except  for 
information  regarding  15-day  Alert 
reports,  does  not  apply  to  adverse  drug 
experience  information  obtained  from 
postmarketing  studies  (whether  or  not 
conducted  under  an  IND).  from  reports 
in  the  scientific  literature,  and  from 
foreign  marketing  experience.  FDA  is^ 
proposing  to  remove  this  statement 
because  proposed 
§§314.80(c)(3)(i)(A)(l)and 
600.80(c)(3)(i)(A)(l)  specifies  the  type  of 
information  that  FDA  would  require  in 
a  TPSR. 

m.E.l.h.  Individual  case  safety  , 
reports.  FDA  is  also  proposing  to 
remove  §§  314.80(c)(2)(ii)(6)  and 
600.80(c)(2)(ii){B)  from  these 
regulations.  FDA  is  proposing  this 
change  because  the  requirement  to 
submit  individual  case  safety  reports  to 
FDA  on  FDA  Form  350OA  (VAERS  form 
for  vaccines)  would  be  required  in  a 
separate  submission  on  a  semiannual 
basis  (see  section  III.E.4  of  this 
document). 

in.E.l.c.  Increased  frequency  reports. 
Proposed  §§  314.80(c)(3)(i)(A)(5)  and 
600.80(c)(3)(i)(A)(3)  would  amend 
§§314.80(c)(2)(ii)(a)and. 
600.80(c)(2)(ii){A)  to  require  applicants 
to  include  in  "TPSRs  a  discussion  of  any 
increased  reporting  frequency  of 
serious,  expected  SADRs,  including 
comments  on  whether  it  is  believed  that 
the  data  reflect  a  meaningful  change  in 
SADR  occurrence.  Even  though  the 
agency  has  revoked  the  requirement  to 
submit  increased  frequency  reports  in 
an  expedited  manner  (62  FR  34166), 
FDA  is  interested  in  reviewing 
periodically  information  on  increased 
frequencies  of  serious,  expected  SADRs 
and  is  proposing  that  this  tyi>e  of 
information  be  submitted  to  the  agency 
in  TPSRs. 
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The  proposed  rule  would  also  require 
that  this  section  of  the  TPSR  include  an 
assessment  of  whether  it  is  believed  that 
the  frequency  of  lack  of  efficacy  reports, 
obtained  or  otherwise  received  during 
the  reporting  period,  is  greater  than 
would  be  predicted  by  the  premarketing 
clinical  trials  for  the  drug  or  biological 
product.  This  assessment  would  be . 
provided  whether  a  serious  SAOR, 
nonserious  SADR,  or  no  SADR  occurs  as 
a  result  of  a  lack  of  efficacy  of  the 
product. 

III.E.l.d.  Safety-related  actions  to  be 
taken.  Proposed  §§314.80(c)(3)(i)(A)(4) 
and  600.80(c)(3)(i)(A)(4)  would  require 
applicants  to  include  in  TPSRs  the 
applicant's  conclusion  as  to  what,  if 
any,  safety-related  actions  should  be 
taken  based  on  the  analysis  of  the  safety 
data  in  the  TPSR  (e.g.,  labeling  changes, 
studies  initiated).  FDA  is  proposing  this 
amendment  to  highlight  safety-related 
actions  that  may  be  necessary. 

III. E. I.e.  Summary  tabulations. 
Proposed  §§  314.80(c){3)(i){B),  and 
600.80(c)(3](i)(B)  would  require  that  a 
new  section  of  summary  tabulations 
(i.e.,  lists  of  all  SADR  terms  and  counts 
of  occurrences)  be  included  in  TPSRs 
for  all  serious,  expected  SADRs: 
nonserious,  unexpected  SADRs; 
nonserious,  expected  SADRs:  and 
expected  SADRs  with  unknown 
outcome  occurring  in  the  United  States 
that  are  submitted  to  the  applicant 
during  the  reporting  period  from  all 
spontaneous  sources  (i.e..  health  care 
professionals  and  other  individuals). 
These  tabulations  would  include  SADRs 
that  were  previously  submitted  to  FDA 
in  an  expedited  report  (i.e..  serious, 
unexpected  SADRs,  unexpected  SADRs 
with  unknown  outcome,  and  always 


expedited  reports)  and  reports  of  SADRs 
not  previously  submitted  to  FDA  by 
applicants  (e.g.,  reports  submitted  to 
applicants  by  FDA;  reports  obtained 
from  FDA  from  ft-eedom  of  information 
requests  at  the  discretion  of  applicants; 
reports  from  class  action  lawsuits).  The 
proposed  rule  would  require  that 
cumulative  data  be  provided  for  SADRs 
that  are  determined  to  be  both  serious 
and  unexpected  {i.e..  all  cases  reported 
to  date).  These  summary  tabulations 
would  be  presented  by  body  system  or 
standard  organ  system  classification 
scheme  {e.g.,  cardiovascular,  central 
nervous  system,  endocrine,  renal).  The 
proposed  rule  would  also  require 
simimary  tabulations  for  all  domestic 
reports  of  actual  medication  errors  {i.e., 
serious  SADRs,  nonserious  SADRs,  no 
SADRs)  and  potential  medication  errors 
(i.e.,  number  of  reports  for  specific 
errors)  that  were  previously  submitted 
to  the  agency  as  an  expedited  report. 

In  the  guidance  of  1992,  FDA  advises 
applicants  to  include  in  their 
postmarketing  periodic  safety  reports  a 
listing  by  body  system  of  all  adverse 
drug  experience  terms  and  counts  of 
occurrences  submitted  during  the 
reporting  period.  FDA  is  now  proposing 
to  clarify  and  codify  this  expectation. 

III.E.l.f.  History  of  safety-related 
actions  taken.  Proposed 
§§314.80(c)(3)(i)(C).and 
600.80(c)(3)(i)(C)  would  amend 
§§314.80(c)(2)(ii)(c)and 
600.80(c)(2)(ii)(C)  by  adding  the  phrase 
"safety-related"  before  the  word 
"actions"  and  by  removing  the  phrase 
"because  of  adverse  drug  experiences." 
FDA  is  proposing  these  changes  because 
actions  may  be  taken  for  safety-related 
reasons  other  than  SADRs.  The 


proposed  rule  would  also  amend  these 
regulations  by  adding  the  phrase 
"periodic  safety"  before  the  word 
"report"  for  clarification. 

III.E.l.g.  Location  of  safety  records. 
Proposed  §§  314.80(c)(3)(i){D)  and 
600.80(c)(3)(i)(D)  would  require  another 
new  section  in  TPSRs  that  would 
contain  a  list  of  the  current  address(es) 
where  all  safety  reports  and  other  safety- 
related  records  for  the  drug  product  or 
licensed  biological  product  are 
maintained.  FDA  is  proposing  to  require 
a  list  of  these  addresses  to  provide  rapid 
access  to  safety-related  records  for  FDA 
inspections  and  for  requests  by  FDA  for 
additional  information  concerning 
safety  issues. 

III.E.l.h.  Contact  person.  Proposed 
§§  314.80(c)(3)(i)(E)  and 
600.80(c)(3)(i)(E)  would  require  another 
new  section  in  TPSRs  that  would 
contain  the  name  and  telephone  number 
of  the  licensed  physician  or  licensed 
physicians  responsible  for  the  content 
and  medical  interpretation  of  the  data 
and  information  contained  within  the 
TPSR.  The  fax  number  and  e-mail 
address  for  the  licensed  physician 
would  also  be  included,  if  available. 
This  proposal  would  provide  the  agency 
with  someone  to  contact  with  any 
questions  that  may  arise  during  review 
of  a  TPSR.  FDA  is  proposing  that  the 
contact  persons  be  licensed  physicians 
because  of  their  crucial  knowledge  of 
^e  medical  significance  of  the 
information  provided  in  a  TPSR. 

Table  10  highlights  the  differences  in 
content  between  the  currently  required 
postmarketing  periodic  adverse  drug 
experience  reports  and  proposed  TPSRs. 


Table  10.— Differences  Between  the  Current  Requirement  for  the  Content  of  Postmarketing  Periodic 
Adverse  Drug  Experience  Reports  and  the  Proposed  Content  of  TPSRs. 


Content  of  penodic  adverse  drug  experience  report 


Proposed  revisions  to  content  of  periodic  adverse  drug  experience  re- 
port (proposed  TPSRs) 


Narrative  nummary  and  analysis  of  tfie  information  contained  in  tfie  re- 
port. 


Analysis  of  expedited  reports  submitted  to  FDA  during  the  reporting  in- 
terval. 

FDA  Form  3500A  (VAERS  form  for  vaccines)  for  each  adverse  drug 
experience  not  submitted  to  FDA  as  an  expedited  report 

Index  consisting  of  a  line  listing  of  the  applicant's  patient  identification 
numt>er  and  adverse  reaction  term(s). 

History  of  actions  taken  sirKe  the  last  report  because  of  adverse  drug 
experiences. 


Excludes  nonsenous  expected  SADRs. 

Includes  discussion  of  increased  frequency  of  serious  expected  SADRs 

and  lack  of  efficacy  reports. 
IrxHudes  applicant's  recommendations  for  safety-related  actions  to  be 

taken. 
Not  revised. 

Revoked  requirement.  ^ 

Not  revised. 

Not  revised. 

Require  submission  summary  tabulations.^ 
New  section  added  for  location  of  safety  records. 
New  section  added  for  contact  information  for  licensed  physician  re- 
sponsible for  Information  in  TPSR. 


^  Individual  case  safety  reports  would  be  submitted  to  FDA  separately  on  a  semiannual  basis  (see  section  III.E.4  of  this  document). 
^Summary  tat>ulations  are  currently  requested  (see  the  guidance  of  1992)  but  not  required  for  postmarketing  penodic  adverse  drug  experience 
reports. 
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III.E.2.  Periodic  Safety  Update  Reports 
(PSURs) 

Proposed  §§  314.80(c)(3)(ii)  and 
600.80(c)(3)(ii)  would  amend  FDA's 
postmarketing  periodic  safety  reporting 
regulations  by  adding  a  new  type  of 
postmarketing  periodic  safety  report. 
This  new  report  would  be  identified  as 
a  "periodic  safety  update  report 
(PSUR)."  The  proposed  content  and 
format  for  the  PSUR.  as  described 
below,  are  consistent  with  the  ICH  E2C 
guidance  (62  FR  27470)  and  would 
enable  applicants  to  submit  a  single  core 
document  (PSUR  excluding  appendices) 
to  regulatory  authorities  worldwide.  All 
dosage  forms,  formulations,  and 
indicat^pns  for  which  applicants  hold 
an  approved  application  (i.e.,  NDA, 
ANDA,  BLA)  for  a  given  drug  substance 
or  licensed  biological  product  should 
usually  be  covered  in  one  PSUR.  The 
PSUR  may  include  separate 
presentations  of  these  data  as  well  as 
other  data  (e.g.,  populations)  if  such 
presentations  would  facilitate  review  of 
the  PSUR.  FDA  is  proposing  that  a 
PSUR  contain  the  following 
information: 

III.E.2.a.  Title  page,  table  of  contents, 
and  introduction.  The  title  page  would 
include,  at  a  minimiun,  the  following 
information: 

•  Name  and  international  birth  date 
of  the  drug  substance  or  licensed 
biological  product  that  is  the  subject  of 
the  PSUR. 

•  Various  dosage  forms  and 
formulations  of  the  drug  substance  or 
biological  product  covered  by  the  PSUR, 

•  Name  and  address  of  the  applicant. 

•  Reporting  period  covered  by  the  . 
PSUR.  and 

•  Date  of  the  PSUR. 

The  introduction  would  provide  a  brief 
description  of  how  this  PSUR  relates  to 
previous  reports  and  circumstances, 
would  reference  relevant  drug  products, 
drug  substances,  or  biological  products 
.  reported  in  other  periodic  seifety  reports 
(e.g.,  a  combination  product  reported  in 
a  separate  PSUR),  and  would  indicate 
any  data  duplication  with  other  PSURs. 
If  two  or  more  companies  co-market  the 
same  drug  substance  or  licensed 
biological  product,  the  safety  reporting 
responsibilities  of  each  of  the 
companies  should  be  specified  clearly 
in  the  introduction. 

III.E.2.b.  Worldwide  marketing  status. 
This  section  of  the  PSUR  would  contain 
a  table  of  the  chronological  history  of 
the  worldwride  marketing  status  of  the 
drug  or  biological  product(s)  covered  by 
the  PSUR  from  the  date  the  product  was 
first  approved  {i.e.,  the  international 
birth  date)  through  its  current  status 


(i.e.,  cumulative  information).  The  table 
would  include: 

•  Dates  of  drug  or  biological  product 
approval  and  renewal, 

•  Safety-related  restrictions  on 
product  use, 

•  Indications  for  use  and  special 
populations  covered  by  the  drug  or 
biological  product  approval, 

•  Lack  of  approvaJ  of  the  drug 
substance  or  biological  product  in  any 
dosage  form  or  for  any  indication  for  use 
by  any  regulatory  authority(ies), 

•  Withdrawal  of  a  pending  drug  or 
biological  product  marketing 
application  by  the  applicant  for  safety- 
or  efficacy-related  reasons, 

•  Dates  of  niarket  launches,  and 

•  Trade  name(s). 

Drug  or  biological  products  that  are 
approved  in  a  country  for  a  particular 
indication,  population,  or  dosage  form 
that  may  result  in  different  types  of 
patient  exposure  in  that  country  should 
be  identified,  particularly  if  there  are 
meaningful  differences  in  the  safety 
information  reported  in  the  PSUR  due  to 
the  difference  in  patient  exposures. 
in.E.2.c.  Actions  taken  for  safety 
reasons.  This  section  of  the  PSUR 
would  contain  details  on  regulatory 
authority-initiated  (e.g.,  FDA)  and/or 
applicant-initiated  actions  related  to 
safety  that  were  taken  during  the  period 
covered  by  the  PSUR  and  between  the 
data  lock  point  and  PSUR  submission 
(i.e.,  "late-breaking"  safety  concerns) 
including: 

•  Withdrawal  or  suspension  of 
product  approval  or  indication  for  use 
approval, 

•  Failiu«  to  obtain  a  marketing 
authorization  renewal  or  to  obtain  an 
approval  for  a  new  indication  for  use, 

•  Restrictions  on  distribution  (e.g., 
products  recalled  for  safety  reasons), 

•  Clinical  trial  suspension, 

•  Dosage  modification, 

•  Changes  in  target  population  or 
indications,  and 

•  Formulation  changes. 

This  section  of  the  PSUR  would  also 
contain  a  narrative  identifying  the 
safety-related  reasons  that  led  to  these 
actions  with  relevant  documentation 
appended  when  appropriate.  Any 
conununication  with  health  care 
professionals  {e.g..  Dear  Healthcare 
Professional  letters)  resulting  from  such 
actions  would  also  be  described  with 
copies  appended. 

III.E.2.d.  Changes  to  CCSI.  This 
section  of  the  PSUR  would  describe 
changes  to  the  CCSI  (e.g.,  new 
contraindications,  precautions, 
warnings.  SADRs.  or  interactions)  made 
during  the  period  covered  by  the  PSUR. 
A  copy  of  any  modified  section  of  the 


CCSI  would  be  included.  Applicants 
would  use  the  CCSI  in  effect  at  the 
beginning  of  the  reporting  period  for  the 
PSUR.  The  revised  CCSI  would  be  used 
as  the  reference  document  for  the  next 
reporting  f)eriod. 

III.E.2.e.  Worldwide  patient  exposure. 
This  section  of  the  PSUR  would 
include,  for  the  reporting  period,  an 
estimate  of  the  worldwide  patient 
exposure  to  the  drug  or  biological 
product(s)  covered  by  the  PSUR  (i,e., 
number  of  patients,  average  or  median 
dose  received,  and  average  or  median 
length  of  treatment).  In  many  cases, 
accurate  patient  exposure  data  for  a 
reporting  period  may  be  difficult  to 
obtain.  However,  applicants  should 
exercise  due  diligence  to  obtain  an 
estimate  of  this  exposure.  The  method 
used  to  estimate  patient  exposure  would 
always  be  described.  If  the  patient 
exposure  is  impossible  to  estimate  or  is 
meaningless,  an  explanation  of  and 
justification  for  such  conclusions  would 
be  provided.  If  patient  exposure  is 
impossible  to  estimate,  odier  measures 
of  exposure,  such  as  patient-days, 
number  of  prescriptions,  or  niunber  of 
dosage  units,  could  be  used.  If  these  or 
other  more  precise  measures  are  not 
available  and  an  adequate  explanation 
for  the  lack  of  such  information  is 
provided,  bulk  sales  could  be  used  with 
estimates  of  what  such  numbers  may 
mean  in  terms  of  patient  exposure. 

When  possible,  data  broken  down  by 
gender  and  age  (especially  pediatric 
versus  adult)  would  be  provided.  Data 
for  the  pediatric  population  would  be 
reported,  if  possible,  by  age  group  (e.g., 
•  neonates,  infants,  children, 
adolescents).  If  these  data  are  not 
available,  an  explanation  for  the  lack  of 
such  information  would  be  included.  In 
addition,  when  a  pattern  of  reports 
indicates  a  potential  problem,  details  by 
country  (with  locally  recommended 
dosage  regimens)  or  other  segmentation 
(e.g..  indication,  dosage  form)  would 
also  be  presented. 

Patient  exposure  for  clinical  studies 
should  also  be  provided  when  SADR 
data  from  these  types  of  studies  are 
included  in  the  PSUR.  For  ongoing  or 
blinded  clinical  studies,  an  estimate  of 
patient  exposure  should  be  provided. 

III.E.2. f.  Individual  case  safety 
reports. 

III.E.2. f.i.  Line  listings.  Individual  line 
listings  of  various  data  points  from 
individual  case  safety  reports  are 
included  as  part  of  the  format  for 
international  PSURs  agreed  to  by  ICH 
(ICH  E2C  guidance,  62  FR  27470  at 
27473  and  27474).  FDA  will  not  require 
submission  of  such  line  listings  in 
PSURs  because,  instead,  the  agency  is 
proposing  to  require  a  separate 
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semiannual  submission  of  certain 
individual  case  safety  reports  on  FDA 
Form  3500A  (VAERS  form  for  vaccines, 
CIOMS  I  form,  if  desired,  for  foreign 
SADRs)  (see  section  III.E.4  of  this 
document).  However,  FDA  is  willing  to 
accept  line  listings  in  PSURs  as 
described  in  the  ICH  E2C  guidance  if 
applicants  wish  to  include  them.  FDA 
believes  that  such  an  approach  will  help 
further  the  goal  of  harmonizing  PSUR 
generation,  formatting,  and  submission 
globally. 

III.E.2.f.ii.  Summary  tabulations.  This 
section  of  the  PSUR  would  consist  of 
summary  tabulations  of  individual  case 
safety  reports  [e.g.,  serious  unlisted 
SADRs.  serious  listed  SADRs, 
nonserious  unlisted  SADRs,  nonserious 
listed  SADRs)  for  the  following  SADRs 
obtained  or  otherwise  received  during 
the  reporting  period: 

•  All  serious  and  nonserious  SADRs 
from  spontaneous  sources  that  were 
submitted  to  applicants  by  a  health  care 
professional, 

•  All  serious  SADRs  from  studies, 
individual  patient  INDs.  or.  in  foreign 
countries,  from  named-patient 
"compassionate"  use, 

•  All  serious  SADRs  and  nonserious 
unlisted  SADRs  from  the  scientific 
literature, 

•  All  serious  SADRs  from  regulatory 
authorities,  and 

•  Serious  SADRs  from  other  sources 
such  as  reports  created  by  poison 
control  centers  and  epidemiological 
data  bases. 

These  summary  tabulations  would  be 
made  up  of  lists  by  body  system  or 
standard  organ  system  classification 
scheme  (e.g.,  cardiovascular,  central 
nervous  system,  endocrine,  renal)  of  all 
SADR  terms  and  counts  of  occurrences. 
For  SADRs  that  are  determined  to  be 
both  serious  and  unlisted,  cumulative 
data  would  also  be  provided  (/.e.,  all 
cases  reported  to  date).  Applicants  may 
provide  information  for  this  section  of 
the  PSUR  in  a  narrative  rather  than  a 
summary  tabulation  if  the  number  of 
cases  is  small  or  the  information  is 
inadequate  for  any  of  the  tabulations. 

As  noted  previously,  FDA  would 
consider  "study"  information  to  include 
the  following:  safety  information  from 
company-sponsored  patient  support 
programs,  disease  management 
programs,  patient  registries,  including 
pregnancy  registries,  or  any  organized 
data  collection  scheme  (see  section 
ni.A.7  of  this  document).  FDA  is 
proposing  to  include  summary 
tabulations  for  serious  listed  SADRs 
from  study  information  in  PSURs  to  be 
consistent  with  the  ICH  E2C  guidance 
(62  FR  27470  at  27474),  even  though  the 


agency  indicated  in  the  clariHcation 
guidance  of  1997  that  only  serious  and 
unexpected  adverse  drug  experiences 
for  which  there  is  a  reasonable 
possibility  that  the  drug  or  biological 
product  caused  the  adverse  drug 
experience  should  be  reported  to  FDA 
from  studies. 

This  section  of  the  PSUR  would  also 
contain  a  brief  discussion  of  the 
individual  case  data  in  the  summary 
tabulations  (e.g.,  discussion  of  medical 
significance  or  mechanism).  This 
section  of  the  PSUR  should  be  used  to 
comment  on  specific  cases  rather  than 
to  provide  an  overall  assessment  of  the 
cases. 

III.E.2.g.  Safety  studies.  This  section 
of  the  PSUR  would  contain  a  discussion 
(not  .just  a  listing  of  the  studies)  of 
nonclinical,  clinical,  and 
epidemiological  studies  concerning 
important  safety  information  includingr 

«  All  applicant-sponsored  studies 
newly  analyzed  during  the  reporting 
period; 

•  New  studies  specifically  planned, 
initiated,  or  continuing  during  the 
reporting  period  that  examine  a  safety 
issue,  whether  actual  or  hypothetical; 
and 

•  Published  safety  studies  in  the 
scientific  and  medical  literature, 
including  relevant  published  abstracts 
from  meetings  (provide  citations  for  all 
reports  from  the  literature). 

As  noted  previously.  FDA  would 
consider  "study"  information  to  include 
the  following:  safety  information  from 
company-sponsored  patient  support 
programs,  disease  management 
programs,  patient  registries,  including 
pregnancy  registries,  or  any  organized 
data  collection  scheme  (see  section 
I1I.A.7  of  this  document). 

The  study  design  and  results  of  newly 
analyzed  studies  should  be  clearly  and 
concisely  presented  with  attention  to 
the  usual  standards  of  data  analysis  and 
description  that  are  applied  to 
nonclinical  and  clinical  study  reports. 
Copies  of  full  reports  for  these  studies 
should  be  appended  only  if  new  safety 
issues  are  raised  or  confirmed.  FDA  may 
request  copies  of  other  studies,  if 
necessary. 

For  new  or  ongoing  studies,  the 
objective,  starting  date,  projected 
completion  date,  number  of  subjects 
(plaiuied  and  enrolled),  and  protocol 
abstract  for  each  study  should  be 
provided.  When  possible  and  relevant, 
interim  results  of  ongoing  studies 
should  be  presented. 

IIl.E.2.h.  Other  information.  This 
section  of  the  PSUR  would  contain  a 
discussion  of  medically  relevant  lack  of 
efficacy  reports  (e.g..  might  represent  a 


significant  hazard  to  the  treated 
population)  for  a  product(s)  used  to  treat 
serious  or  life-threatening  diseases,  or 
any  important  new  information  received 
after  the  data  lock  point  (e.g.,  significant 
new  cases). 

III.E.2.i.  Overall  safety  evaluation. 
This  section  of  the  PSUR  would  contain 
a  concise,  yet  comprehensive,  analysis 
of  all  of  the  safety  information  provided 
in  the  PSUR,  including  new  information 
provided  under  the  section  entitled 
"Other  Information."  In  addition,  the 
section  would  include  an  assessment  by 
applicants  of  the  significance  of  the  data 
collected  during  the  reporting  period,  as 
well  as  from  the  perspective  of 
cumulative  experience.  Applicants 
would  highlight  any  new  information 
on: 

•  Serious,  unlisted  SADRs; 

•  Increased  reporting  frequencies  of 
listed  SADRs,  including  comments  on 
whether  it  is  believed  that  the  data 
reflect  a  meaningful  change  in  SADR 
occurrence; 

•  A  change  in  characteristics  of  lifted 
SADRs  (e.g.,  severity,  outcome,  target 
population);  and 

•  Nonserious,  unlisted  SADRs. 
As  part  of  the  overall  safety 

evaluation,  applicants  would  also 
explicitly  address  any  new  safety  issue 
including  but  not  limited  to  the 
following: 

•  Drug  interactions; 

•  Experience  with  overdose,  whether 
deliberate  or  accidental,  and  its 
treatment: 

•  Drug  abuse  or  intentional  misuse; 

•  Positive  or  negative  experiences 
during  pregnancy  or  lactation; 

•  Effects  with  long-term  treatment; 
and  , 

•  Experience  in  special  patient 
groups  (e.g.,  pediatric  population 
evaluated,  if  possible,  by  age  group; 
geriatric;  organ  impaired). 
Applicants  would  note  a  lack  of 
significant  new  information  for  any  of 
these  categories. 

III.E.2.J.  Conclusion.  This  section  of 
the  PSUR  would  indicate  new  safety 
information  that  is  not  in  accord  with 
previous  cumulative  experience  and 
with  the  CCSI  in  use  at  the  beginning  of 
the  reporting  period  (e.g.,  new  evidence 
that  strengthens  a  possible  causal 
relationship  between  the  drug  or 
biological  product  and  an  SADR,  such 
as  positive  rechallenge.  an 
epidemiological  association,  or  new 
laboratory  studies).  This  section  of  the 
PSUR  would  also  specify  and  justify  any 
action  recommended  or  initiated, 
including  changes  in  the  CCSI. 

III.E.2.k.  Appendices.  This  section  of 
the  PSUR  would  include  the  following 
information  as  appendices: 
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III.E.2.k.i.  Company  core  data  sheet.  A 
copy  of  the  company  core  data  sheet 
covered  by  the  PSUR  (i.e.,  in  effect  at 
the  beginning  of  the  period  covered  by 
the  PSUR)  would  be  provided.  The 
company  core  data  sheet  would  be 
numbered  and  ilated  and  include  the 
date  of  last  revision.  In  addition,  a  copy 
of  the  company  core  data  sheet  for  the 
next  reporting  period  would  be 
provided. 

III.E.2.k.ii.  U.S.  labeling.  A  copy  of  the 
current  approved  U.S.  labeling  would  be 
provided.  Any  safety  information  that  is 
included  in  the  CCSI  but  not  in  the  U.S. 
labeling  would  be  identified  and  an 
explanation  for  the  discrepancy 
provided.  Any  safety-related  changes  or 
proposed  changes  to  the  U.S.  labeling 
made  diuing  the  reporting  period  would 
be  described,  including  the  supplement 
numbers  and  dates  of  submission  for  the 
supplements.  Any  suggested  change  or 
changes  in  the  U.S.  labeling  that  should 
be  considered  based  on  the  safety 
analysis  in  the  PSUR  would  also  be 
described.  (If  appropriate,  a 
supplemental  application  would  be 
filed  with  FDA  concerning  those 
changes  as  prescribed  under  §§314.70 
or  601.12.) 

III.E.2.k.iii.  Spontaneous  reports 
submitted  to  the  applicant  by  an 
individual  other  than  a  health  care 
professional.  This  appendix  would 
contain  simimary  tabulations  (e.g., 
serious  unlisted  SADRs,  serious  listed  j-^ 
SADRs,  nonserious  unlisted  SADRs, 
nonserious  listed  SADRs)  for  all 
spontaneously  reported  serious  SADRs, 
whether  domestic  or  foreign,  and  all 
spontaneously  reported  nonserious 
SADRs  occurring  in  the  United  States, 
obtained  or  otherwise  received  during 
the  reporting  period  by  the  applicant 
frt}m  an  individual  other  than  a  health 
care  professional  (e.g.,  SADR  reports 
from  consumers).  These  summary 
tabulations  would  consist  of  lists  by 
body  system  or  by  standard  organ 
system  classification  scheme  (e.g., 
cardiovascular,  central  nervous  system, 
endocrine,  renal)  of  all  SADR  terms  and 
coimts  of  occvirrences.  For  those  SADRs 
that  are  determined  to  be  both  serious 
and  unlisted,  cvunulative  data  (i.e.,  all 
cases  reported  to  date  by  individuals 
other  than  a  health  care  professional) 
would  also  be  provided.  The  impact  of 
these  spontaneous  reports  on  the  overall 
safety  evaluation  would  be  discussed 
briefly.  FDA  may  require  applicants  to 
submit  to  the  agency,  when  appropriate, 
SADR  reports  (e.g.,  FDA  Form  3500As), 
within  5  calendar  days  after  receipt  of 
the  request,  for  any  or  all  of  the  SADRs 
contained  within  this  appendix  (see 
section  III.H  of  this  document). 


III.E.2.k.iv.  SADRs  with  unknown 
outcome.  This  appendix  would  contain 
summary  tabulations  for  unlisted  and 
listed  SADRs  with  unknown  outcome 
from  all  spontaneous  sources  (i.e., 
health  care  professionals  and  other    • 
individuals),  obtained  or  otherwise 
received  by  the  applicant  during  the 
reporting  period.  These  summary 
tabulations  would  consist  of  lists  by 
body  system  or  by  standard  organ 
system  classification  scheme  of  all 
SADR  terms  and  counts  of  occurrences. 
The  impact  of  these  spontaneous  reports 
on  the  overall  safety  evaluation  would 
be  discussed  briefly.  FDA  may  require 
applicants  to  submit  to  the  agency, 
when  appropriate,  individual  case 
safety  reports''(e.g.,  FDA  Form  3500As), 
within  5  calendar  days  after  receipt  of 
the  request,  for  any  or  all  of  the  listed 
SADRs  with  unknown  outcome 
contained  within  this  appendix  (see 
section  III.H  of  this  document). 

III.E.2.k.v.  Class  action  lawsuits.  This 
appendix  would  contain  simunary 
tabulations  (e.g.,  serious  unlisted 
SADRs,  serious  listed  SADRs, 
nonserious  unlisted  SADRs,  nonserious 
listed  SADRs)  for  all  SADRs  obtained  or 
otherwise  received  during  the  reporting 
period  by  the  applicant  frxim  class 
action  lawsuits.  These  summary 
tabulations  would  consist  of  lists  by 
body  system  or  by  standard  organ 
system  classification  scheme  of  all 
SADR  terms  and  counts  of  occurrences. 
For  SADRs  that  are  both  serious  and 
unlisted,  cumulative  data  would  also  be 
provided.  The  impact  of  these  reports 
on  the  overall  safety  evaluation  would 
be  discussed  briefly.  FDA  may  require 
applicants  to  submit  to  the  agency, 
when  appropriate,  individual  case 
safety  reports  (e.g.,  FDA  Form  3500As), 
within  5  calendar  days  after  receipt  of 
the  request,  for  any  or  all  of  the  SADRs 
contained  within  this  appendix  (see 
section  III.H  of  this  document). 

IIl.E.Z.k.vi.  Lack  of  efficacy  reports. 
This  appendix  would  contain  an 
assessment  of  whether  it  is  believed  that 
the  frequency  of  lack  of  efficacy  reports, 
obtained  or  otherwise  received  during 
the  reporting  period,  is  greater  than 
would  be  predicted  by  the  premarketing 
clinical  trials  for  the  drug  or  biological 
product.  This  assessment  would  be 
provided  whether  a  serious  SADR, 
nonserious  SADR,  or  no  SADR  results 
from  a  laqk  of  efficacy  of  the  product. 

III.E.Z.k.vii.  Information  on  resistance 
to  antimicrobial  drug  products.  This 
appendix  would  contain  information, 
received  or  otherwise  obtained  by  the 
applicant,  on  resistance  to  antimicrobial 
drug  products  intended  to  treat 
infectious  diseases.  Information  would 
include: 


•  Changes  in  U.S.  microbial  in  vitro 
susceptibility, 

•  Tne  relationship  of  changes  in  U.S. 
microbial  in  vitro  susceptibility  and 
clinical  outcomes, 

•  Therapeutic  failure  that  may 
possibly  be  due  to  resistance  to  the 
antimicrobial  drug  product,  and 

•  Whether  the  LTS.  labeling  should  be 
revised  because  of  the  information  on 
antimicrobial  resistance  learned  during 
the  period  covered  by  the  report. 

III.E.2.k.viii.  Medication  errors.  This 
appendix  would  contain  summary 
tabulations  for  all  domestic  reports  of 
medication  errors  submitted  during  the 
reporting  period  as  an  expedited  report. 
For  actual  medication  errors,  summary 
tabulations  would  be  provided  for 
serious  SADRs,  nonserious  SADRs,  and 
no  SADRs.  For  serious  SADRs, 
cumulative  data  (i.e.,  all  cases  reported 
to  date)  would  also  be  provided.  For 
potential  medication  errors,  the  number 
of  reports  for  specific  errors  would  be 
provided.  If  an  SADR  occurs,  the 
sununary  tabulations  would  consist  of 
lists  by  body  system  or  by  standard 
organ  system  classification  scheme  of  all 
SADR  terms  and  counts  of  occurrences. 
The  impact  of  these  reports  on  the 
overall  safety  evaluation  would  be 
discussed  briefly. 

in.E.2.k.ix.  U.S.  patient  exposure. 
This  appendix  would  contain,  for  the 
reporting  period,  an  estimate  of  the  U.S. 
patient  exposure  to  the  drug  product(s) 
or  biological  product(s)  covered  by  the 
PSUR  (i.e.,  number  of  patients,  average 
or  median  dose  received,  and  average  or 
median  length  of  treatment).  The 
method  used  to  estimate  patient 
exposure  would  always  be  described.  If 
the  patient  exposure  is  impossible  to 
estimate  or  is  meaningless,  an 
explanation  of  and  justification  for  such 
conclusions  would  be  provided.  If 
patient  exposure  is  impossible  to 
estimate,  other  measures  of  exposure, 
such  as  patient-days,  niunber  of 
prescriptions,  or  number  of  dosage 
imits,  may  be  used.  If  these  or  other 
more  precise  measures  are  not  available 
and  an  adequate  explanation  for  the  lack 
of  such  information  is  provided,  bulk 
sales  may  be  used. 

III.E.2.k.x.  Location  of  safety  records. 
This  appendix  would  contain  a  list  of 
the  current  address(es)  where  all  safety 
reports  and  other  safety-related  records 
for  the  drug  product  or  licensed 
-biological  product  are  maintained.  The 
list  of  addresses  would  provide  rapid 
access  to  safety-related  records  for  FDA 
inspections  and  for  requests  by  FDA  for 
additional  information  concerning 
safety  issues. 

III.E.2.k.xi.  Contact  person.  The  name 
and  telephone  number  of  the  licensed 
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physician  or  licensed  physicians 
responsible  for  the  content  and  medical 
interpretation  of  the  data  and 
information  contained  within  the  PSUR 
would  be  provided.  The  fax  number  and 
e-mail  address  of  the  licensed  physician 
would  also  be  included,  if  available. 
This  proposal  would  provide  the  agency 
with  someone  to  contact  with  any 
questions  that  may  arise  during  review 
of  a  PSUR.  FDA  is  proposing  that  the 
contact  persons  be  licensed  physicians 
because  of  their  crucial  knowledge  of 
the  medical  significance  of  the 
information  provided  in  a  PSUR. 

The  PSUR  excluding  appendices,  as 
proposed  in  this  rule,  would  represent 
a  harmonized  core  document  for 
worldwide  postmarketing  periodic 
safety  reporting  for  marketed  drugs  and 
licensed  biological  products. 

ni.E.3.  Interim  Periodic  Safety  Reports 
(IPSRs) 

Proposed  §§  314.80(c)(3)(iii)  and 
600.80(c)(3)(iii)  would  amend  FDA's 
postmarketing  periodic  safety  reporting 
regulations  by  adding  another  new  type 
of  postmarketing  periodic  safety  report. 
FDA  is  proposing  that  this  new  report 
be  identiHed  as  an  "interim  periodic 
safety  report  (IPSR)."  An  IPSR  would 
contain  the  same  information  as  a 
PSUR.  except  that  the  following 
information  would  not  be  provided: 

•  Summary  tabulations  for  individual 
case  safety  reports,  obtained  or 
otherwise  received  during  the  reporting 
period  and  brief  discussion  of  the  data 
concerning  these  reports  (see  section 
I]I.E.2.f.ii  of  this  document), 

•  Any  important  new  information 
received  after  the  data  lock  point  [e.g., 
significant  new  cases)  [see  section 
III.E.2.h  of  this  document). 

•  Summary  tabulations  for 
spontaneous  reports  of  SADRs 
submitted  to  the  applicant  by  an 
individual  other  than  a  health  care 
professional  (see  section  III.E.Z.k.iii  of 
this  document). 

•  Summary  tabulations  for 
spontaneous  reports  of  SADRs  with 
unknown  outcome  submitted  to  the 
applicant  by  health  care  professionals 
and  other  individuals  (see  section 
III.E.2.k.iv  of  this  document). 

•  Summary  tabulations  for  reports  of 
SADRs  from  class  action  lawsuits  {see 
section  III.E.Z.k.v  of  this  document). 

•  Summary  tabulations  of  domestic 
reports  of  medication  errors  (see  section 
III.E.Z.k.viii  of  this  document). 

The  IPSR  would  provide  the  agency 
with  an  overview  of  the  safety  profile  of 
a  drug  product  containing  a  drug 
substance  or  biological  product  without 
requiring  summary  information  on 
individual  case  safety  reports. 


III.E.4.  Semiannual  Submission  of 
Individual  Case  Safety  Reports 

Currently,  postmarketing  periodic 
safety  reporting  regulations 
(§§314.80(c)(2)(ii){6)and 
600.80(c)(2)(ii)(B))  require  applicants  to 
submit  to  FDA  in  periodic  adverse  drug 
experience  reports  an  FDA  Form  3500A 
(VAERS  form  for  vaccines)  for  each 
spontaneously  reported  adverse  drug 
experience  occurring  in  the  United 
States  that  has  not  been  submitted  to  the 
agency  as  an  expedited  report  (i.e., 
serious,  expected  adverse  drug 
experiences  and  all  npnserious  adverse 
drug  experiences,  whether  unexpected 
or  expected).  FDA  is  proposing  to 
remove  this  requirement  (s«e  section 
III.E.l.b  of  this  document).  Instead, 
under  proposed  §§  314.80(c)(3){v)  and 
600.80(c)(3)(v).  the  agency  would 
require  applicants  to  submit 
semiannually  a  separate  report  to  FDA 
consisting  of  a  compilation  of  FDA 
Form  3500As  (VAERS  forms  for 
vaccines.  CIOMS  I  forms,  if  desired,  for 
foreign  SADRs)  for  certain 
spontaneously  reported  individual  case 
safety  reports  as  described  in  the 
following  explanation.  This  report 
would  be  identiHed  as  "Individual  Case 
Safety  Reports — Semiannual 
Submission." 

The  semiannual  submission  from 
applicants  that  submit  TPSRs  for  a  drug 
or  licensed  biological  product  would 
include  an  individual  case  safety  report 
for  each  serious,  expected  SADR. 
whether  domestic  or  foreign,  and  each 
nonserious.  unexpected  SADR  occurring 
in  the  United  States  that  is  submitted  to 
the  applicant  during  the  reporting 
period  from  all  spontaneous  sources 
(i.e..  health  care  professionals  and  other 
individuals).  The  semiannual 
submission  for  vaccines  would  also 
include  an  individual  case  safety  report 
for  each  nonserious.  expected  SADR 
and  each  expected  SADR  with  unknown 
outcome  occurring  in  the  United  States 
that  is  submitted  to  the  applicant  during 
the  reporting  period  from  all 
spontaneous  sources.  For  drugs  and 
licensed  biological  products  that  are  not 
vaccines,  nonserious,  expected  SADRs 
and  expected  SADRs  with  an  unknown 
outcome  would  not  be  submitted  as 
individual  case  safety  reports  in  a 
semiannual  submission.  Instead,  they 
would  be  reported  as  part  of  a  sumnxary 
tabulation  in  a  TPSR  (see  section 
III.E.l.e  of  this  document). 

The  semiannual  submission  from 
applicants  that  submit  PSURs  for  a  drug 
product  containing  a  drug  substance  or 
licensed  biological  product  would 
include  an  individual  case  safety  report 
for  each  serious,  listed  SADR,  whether 


domestic  or  foreign,  and  each     ' 
nonserious,  unlisted  SADR  occurring  in 
the  United  States  that  is  submitted  to 
the  applicant  during  the  reporting 
period  from  all  spontaneous  sources. 
The  semiannual  submission  for  vaccmes 
would  also  include  an  individual  case 
safety  report  for  each  nonserious,  listed 
SADR  and  each  listed  SADR  with 
unknown  outcome  occurring  in  the 
United  States  that  is  submitted  to  the 
applicant  during  the  reporting  period 
from  all  spontaneous  sources.  For  drugs 
and  licensed  biological  products  that  are 
not  vaccines,  nonserious,  listed  SADRs 
and  listed  SADRs  with  an  unknown 
outcome  would  not  be  submitted  as 
individual  case  safety  reports  in  a 
semiannual  submission.  Instead,  they 
would  be  reported  as  part  of  a  summary 
tabulation  in  a  PSUR  (see  sections 
III.E.2.f.ii  and  III.E.2.k.iii  of  this 
document).  The  semiannual  submission 
should  not  include  individual  case 
safety  reports  for  serious,  listed  SADRs 
that  were  previously  submitted  to  FDA 
as  a  serious,  unexpected  SADR  in  an 
expedited  report  (i.e.,  the  agency  does 
not  want  to  receive  duplicative  reports 
for  the  same  SADR). 

FDA  needs  to  continue  to  receive 
information  on  serious,  expected/listed 
SADRs  and  nonserious  SADRs.  whether 
unexpected/unlisted  or  expected/listed, 
to  monitor  the  safety  profile  of  marketed 
products  to  determine  if  studies  need  to 
be  undertaken  to  evaluate  a  particular 
issue  and/or  to  take  appropriate 
regulatory  action  (e.g.,  labeling  change, 
distribution  of  Dear  Healthcare 
Professional  letter,  restriction  on 
distribution  of  product,  withdrawal  of 
product  from  the  market).  Reports  of 
serious,  expected/listed  SADRs  are  used 
to  monitor  changes  in  the  frequency  of 
occurrence  or  severity  of  a  serious, 
expected/listed  SADR  (e.g.,  frequency  of 
serious,  expected/listed  SADR  increases 
because  product  interacts  with  a  new 
approved  product  that  is  frequently 
used  concomitantly  with  the  product). 
The  agency's  proposal  to  require 
submission  of  spontaneously  reported 
serious,  expected/listed  SADRs  from 
foreign  sources  would  provide  FDA 
with  important  information  that  the 
agency  currently  does  not  receive  (e.g., 
reports  from  foreign  countries  in  which 
the  product  is  approved  for  more 
indications  than  in  the  United  States  or 
the  product  results  in  exposure  to 
certain  populations  that  are  limited  in 
the  United  States). 

Reports  of  nonserious,  unexpected/ 
unlisted  SADRs  are  used  to  identify  new 
nonserious  SADRs  that  are  associated 
with  the  use  of  a  product  (e.g.,  sedation, 
sexual  dysfunction,  gastrointestinal 
distress).  This  information  is  valuable 
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for  individuals  taking  the  product 
because,  if  one  of  these  SADRs  occurs, 
the  individual  might  suspect  that  it  was 
due  to  the  product  and  not  due  to  the 
onset  of  a  new  disorder.  These  reports 
may  also  serve  to  signal  the  emergence 
of  a  serious,  unexpected/unlisted  SADR 
(e.g.,  an  aggregate  of  reports  of 
decreased  white  blood  cell  counts  may 
be  an  early  indicator  of  a  serious 
condition  such  as  bone  marrow 
suppressive  disorder). 

Tne  reports  (i.e.,  individual  case 
safety  reports  for  vaccines  or  summary 
tabulations  for  drugs  and  licensed 
biological  products  that  are  not 
vaccines)  of  nonserious,  expected/listed 
SADRs  are  used  to  monitor  changes  in 
the  frequency  of  occurrence  or  severity 
of  a  nonserious,  expected/listed  SADR. 
Such  information  could  indicate  a 
potential  safety  problem  that  is  worthy 
of  further  investigation  (e.g.,  a  new  drug 
or  food  interaction  not  previously 
associated  with  use  of  the  product). 

Proposed  changes  to  FDA's  current 
reporting  requirements  for  these  types  of 
SADRs  include:  (1)  Different  reporting 
frequencies  for  the  SADRs,  (2)  receipt  of 
spontaneously  reported  serious, 
expected/listed  SADRs  from  foreign 
sources  and  (3)  submission  of 
nonserious,  expected/listed  SADRs  in  a 
summary  tabulation  instead  of  as 
individual  case  safety  reports  for  drugs 
and  licensed  biological  products  that  are 
not  vaccines.  With  regM-d  to  different 
reporting  frequencies,  some  SADRs 
would  be  reported  less  frequently  (e.g.. 
semiannually  rather  than  every  3 
months)  and  others  would  be  reported 
more  frequently  (e.g.,  semiannually 
rather  than  annually).  FDA  seeks 
comment  on  these  proposed  changes. 

The  current  approved  U.S.  labeling 
would  be  used  as  the  reference 
document  to  determine  whether  an 
SADR  is  unexpected  or  expected,  and 
the  CCSI  would  be  used  to  determine 
whether  an  SADR  is  unlisted  or  listed. 

As  described  previously,  a  minimum 
data  set  would  be  required  for  all 
individual  case  safety  reports  of  an 
SADR  (see  section  III.C.5  of  this 
document).  In  addition,  a  full  data  set 
would  be  required  for  reports  of  serious, 
expected  SADRs  and  serious,  listed 
SADRs.  If  a  full  data  set  is  not  available 
for  these  SADR  reports,  the  information 
required  under  proposed 
§§  314.80(c)(l){iv)  and  600.80(c)(l){iv) 
would  be  provided.  For  nonserious 
SADRs  with  a  minimum  data  set,  the 
proposal  would  require  that  all  safety 
information  received  or  otherwise 
obtained  be  submitted.  The  proposal 
would  not  require  that  information  in 
addition  to  the  minimum  data  set  be 
acquired.  Thus,  foUowup  would  not  be 


required  for  nonserious  SADRs  that 
contain  a  minimum  data  set. 

Follov\rup  information  on  SADRs 
submitted  in  an  individual  case  safety 
report — semiannual  submission  may  be 
submitted  in  the  next  individual  case 
safety  report — semiannual  submission, 
unless  such  information  changes  the 
classification  of  the  SADR  to  a  serious, 
unexpected  SADR.  In  these  cases,  the 
foUowup  information  would  be 
submitted  to  FDA  as  an  expedited  15- 
day  foUowup  report  (see  section  III.D.6 
(^  this  document). 

Applicants  should  not  submit  any 
reports  of  lack  of  efficacy  in  an 
individual  case  safety  report — 
semiannual  submission.  As  noted 
previously,  applicants  would  be 
required  to  submit  to  FDA  in  an 
expedited  manner  information  regarding 
certain  lack  of  efficacy  reports  for  the 
product  (i.e.,  expedited  reports  of 
information  sufficient  to  consider 
product  administration  changes)  and 
also  to  provide  in  postmarketing 
periodic  safety  reports  an  assessment  of 
all  lack  of  efficacy  reports  for  the 
product  as  compared  to  premarketing 
clinical  trials  for  the  product  (see 
section  in.C.7  of  this  document). 

Applicants  should  not  submit  SADRs 
from  class  action  lawsuits  to  FDA  in  an 
individual  case  safety  report — 
semiannual  submission.  The  agency 
believes,  as  noted  previously,  that 
SADRs  from  class  riction  lawsuits  would 
be  submitted  to  FDA  from  other  sources 
(e.g.,  Spontaneous  report)  prior  to 
initiation  of  the  class  action  lawsuit  (see 
section  III.D.ll  of  this  document). 
Summary  tabulations  of  these  SADRs 
would  be  required  to  be  included  in 
postmarketing  periodic  safety  reports 
(see  sections  III.E.l.e  and  IIl.E.2.k.vof 
this  document). 

Applicants  should  not  submit  reports 
of  medication  errors  in  an  individual 
case  safety  report — semiannual 
submission.  These  reports  would  be 
submitted,  as  previously  noted,  as  an 
expedited  report  (see  section  III.D.Sof 
this  document). 

III.E.5.  Reporting  Requirements 

III.E.S.a.  Reporting  intervals.  Current 
regulations  (§§314.80(c)(2)(i)  and 
600.80(c)(2)(i))  require  the  submission 
of  postmarketing  periodic  safety  reports 
at  quarterly  intervals  for  3  years  from 
the  date  of  approval  of  the  application 
in  the  United  States  and  then  annually 
thereafter.  Quarterly  safety  reports  must 
be  submitted  within  30  days  of  the  close 
of  the  quarter  (the  first  quarter 
beginning  on  the  date  of  U.S.  approval 
of  the  application);  annual  safety  reports 
must  be  submitted  within  60  days  of  the 
anniversary  date  of  U.S.  approval  of  the 


application.  FDA  is  proposing  revisions 
to  these  reporting  requirements.  The 
proposals  are  consistent  with  the 
recommendations  of  ICH  (62  FR  27470 
at  27472):  "Therefore,  it  is 
recommended  that  the  preparation  of 
PSUR's  for  all  "regulatory  authorities 
should  be  based  on  data  sets  of  6 
months  or  multiples  thereof." 

Products  approved  before  January  1, 
1998.  Proposed  §§  314.80(c)(3)(i)  and 
600.80(c)(3)(i)  would  require  applicants 
holding  an  NDA.  ANDA.  or  BLA  that 
was  approved  for  initial  marketing  of  a 
drug  product  containing  a  drug 
substance  or  licensed  biological  product 
before  January  1, 1998,  to  submit  either 
a  TPSR  or  a  PSUR  every  5  years  after 
U.S.  approval  of  the  application.  The 
proposed  rule  would  also  require  these 
applicants  to  submit  a  TPSR  or  an  IPSR 
7.5  years  and  12.5  years  after  U.S. 
approval  of  the  application.  Under 
proposed  §§  314.80(c)(3)(iii)  and 
6D0.80(c)(3)(iii),  the  reporting  period  for 
an  IPSR  would  cover  the  period 
between  the  last  PSUR  or  TPSR  and  the 
data  lock  point  for  the  IPSR  (e.g., 
between  years  5  and  7.5  for  an  IPSR 
with  a  data  lock  point  at  7.5  years  after 
U.S.  approval  of  the  application). 

Products  approved  on  or  after  January 
1,  1998.  Under  proposed 
§§  314.80(c)(3)(ii)  and  600.80(c)(3)(ii). 
applicants  holding  an  NDA,  ANDA.  or 
BLA  that  was  approved  for  initial 
marketing  of  a  drug  product  containing 
a  drug  substance  or  licensed  biological 
product  on  or  after  January  1,  1998, 
would  be  required  to  submit  a  PSUR  to 
FDA  with  the  following  schedule: 

•  Semiannually  (i.e.,  every  6  months) 
for  2  years  after  U.S.  approval  of  the 
application, 

•  Annually  for  the  next  3  years,  and 
then 

•  Every  5  years  thereafter. 

The  proposed  rule  would  also  require 
applicants  to  submit  an  IPSR  7.5  years 
and  12.5  years  after  U.S.  approval  of  the 
application. 

Products  with  approved  pediatric  use 
supplements.  Proposed 
§§  314.80(c)(3)(iv)  and  600.80(c){3)(iv) 
would  require  applicants  holding  an 
approved  pediatric  use  supplement  to 
an  approved  application  (i.e.,  a 
supplement  for  use  of  the  human  drug 
or  biological  product  in  the  pediatric 
population)  to  submit  a  PSUR  to  FDA 
with  the  following  schedule: 

•  Semiannually  (i.e.,  every  6  months) 
for  2  years  after  U.S.  approval  of  the 
supplement, 

•  Annually  for  the  next  3  years,  and 

•  Then  every  5  years  thereafter. 
The  proposed  rule  would  also  require 
these  applicants  to  submit  an  IPSR  7.5 
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years  and  12.5  years  after  U.S.  approval 
of  the  supplement.  These  applicants 
would  be  required  to  submit  PSURs  and 
IPSRs  to  FDA  even  if  the  pediatric  use 
supplement  or  original  application  was 
approved  prior  to  January  1,  1998.  FDA 
is  proposing  this  action  to  hannonize 
acquisition  of  new  safety  information 
regarding  pediatric  populations  for 
timely  review  by  the  agency. 

All  products.  Under  proposed 
§§  314.80(c)(3){v)  and  600.80(c)(3){v), 
applicants  holding  an  NDA,  ANDA,  or 
BLA  would  be  required  to  submit  an 
individual  case  safety  reports — 
semiannual  submission  to  FDA  every  6 
months  after  U.S.  approval  of  an 
application.  The  6-month  interval  for 
these  reports  would  coincide  with  the 
reporting  interval  (6-month  or  multiples 
of  6  months)  for  TPSRs.  PSURs  or 
IPSRs. 

Alternative  reporting  frequency. 
Proposed  §§  314.80(c)  and  600.80(c) 
would  provide  that,  when  appropriate, 
FDA  may  require  in  writing  that 
applicants  submit  postmarketing 
periodic  safety  reports  at  time  intervals 
other  than  prescribed  by  the  regulations 
(see  section  III.C.4  of  this  document). 
Usually  such  variations  would  occur  if 
new  safety  concerns  arose  requiring 
more  timely  reporting  (e.g.,  approval  of 
a  new  indication  or  dosage  form  for  the 
product,  approval  for  use  of  the  product 
in  a  new  population,  new  safety  issues 
in  individual  case  safety  reports 
submitted  to  FDA  for  the  product). 
When  anticipated,  FDA  would  state  the 
revised  reporting  interval  in  the 
approval  letter  for  the  new  indication, 
new  population,  or  new  dosage  form.  In 
other  cases,  such  revisions  to  the 
reporting  interval  would  be  conveyed  to 
applicants  in  a  written  letter  from  the 
director  of  the  responsible  review 
division  in  FDA  with  an  explanation  of 
why  such  a  new  reporting  time  interval 
is  required. 

Ill.b.S.b.  Submission  date.  Proposed 
§§  314.80(c)(3)  and  600.80(c)(3)  would 
require  that  the  data  lock  point  for 
postmarketing  periodic  safety  reports  be 
the  month  and  day  of  the  international 
birth  date  of  the  drug  product  (proposed 
§§  314.80(c)(3)(i)  and  314.80(c)(3)(v)). 
drug  substance  (proposed 
§§  314.B0(c)(3)(ii),  314.80(c)(3)(iii),  and 
314.80(c)(3)(iv))  or  licensed  biological 
product  (proposed  §§600.80(c)(3)(i) 
through  600.80(c)(3)(v))  or  any  other 
month  and  day  agreed  on  by  the 
applicant  and  FDA.  For  example, 
applicants  that  are  submitting  PSURs  on 
an  every  5  year  basis  may,  in  agreement 
with  FDA,  change  the  data  lock  point  to 
facilitate  international  reporting  so  long 
as  there  is  never  a  time  period  of  greater 
than  5  years  in  which  FDA  has  not 


received  a  PSUR.  Or,  the  applicant  and 
FDA  may  agree  to  change  the  data  lock 
point  to  the  month  and  day  of  U.S. 
approval  of  the  application  if  this  date 
would  result  in  better  use  of  the 
applicant's  resources. 

Proposed  §§  314.80(c)(3)  and 
600.80(c)(3)  would  require  that  all 
postmarketing  periodic  safety  reports  be 
submitted  to  FDA  within  60  calendar 
days  ahef  the  data  lock  point  for  the 
report.  As  noted  previously,  the  data 
lock  point  (i.e.,  month  and  day)  for 
postmarketing  periodic  safety  reports 
would  be  based  on  the  month  and  day 
of  the  international  birth  date  for  the 
product  and  the  frequency  for 
submission  of  these  reports  would  be 
based  on  the  product's  date  (i.e.,  year) 
of  U.S.  approval  (see  section  III. A.  10  of 
this  document). 

III.E.5.C.  Cover  letter.  Proposed 
§§  314.80(c)(3)  and  600.80(c)(3)  would 
require  that  applicants  include  a  cover 
letter  with  all  postmarketing  periodic 
safety  reports  (i.e.,  TPSRs,  PSURs. 
IPSRs,  individual  case  safety  reports — 
semiannual  submissions).  This  cover 
letter  would  contain  a  list  of  the  NDA 
and/or  ANDA  numbers  for  the  human 
drug  products  or  BLA  numbers  for  the 
human  biological  products  covered  by 
the  report. 

III.E.S.d.  International  birth  date  for 
combination  products.  Proposed 
§§  314.80(c)(3)  and  600.80(c)(3)  would 
also  state  that  the  international  birth 
date  for  combination  products  would  be 
the  international  birth  date  of  the 
human  drug  product  containing  the 
drug  substance  or  licensed  biological 
product  that  was  most  recently 
approved  for  marketing.  For 
combination  products  that  are  also 
marketed  individually,  applicants  may 
submit  either  a  separate  PSUR  for  the 
combination  product  or  include 
information  for  the  combination  product 
as  a  separate  presentation  in  the  PSUR 
for  one  of  the  individual  components. 

III.F.  Reporting  Format 

Current  postmarketing  safety 
reporting  regulations  at  §§  310.305(d)(1), 
314.80(f)(1).  and  600.80(f)(1)  require 
persons  subject  to  these  requirements  to 
submit  an  FDA  Form  3500A  (VAERS 
form  for  vaccines)  for  each  report  of  an 
adverse  drug  experience.  Foreign 
SADRs,  including  those  associated  with 
the  use  of  vaccines,  may  be  submitted 
on  an  FDA  Form  3500A  or.  if  preferred, 
on  a  CIOMS  I  form. 

III.F.  1.  Forms  Versus  Narrative  Format 

Proposed  §§  310.305(d)(1), 
314.80(c)(4)(i).  and  600.80(c)(4)(i)  would 
amend  the  current  postmarketing  safety 
reporting  format  regulations  by 


reorganizing  these  regulations  and  by 
adding  n«w  information.  Proposed 
§§  310.305(d)(l)(i)  would  prescribe, 
except  as  provided  in  the  regulations, 
that: 

*   *   *  the  manufacturer  must  complete  an 
FDA  Form  3500A  for  each  individual  case 
safety  report  of  an  SADR.  Reports  based  on 
information  about  individual  cases  or  case 
series  in  the  scientific  literature  must  be 
submitted  on  an  FDA  Form  3500A(s). 

Proposed  §§  314.80(c)(4)(i)(A)  and 

600.80(c)(4)(i)(A)  would  prescribe  the 

same  requirements  for  submission  of 

postmarketing  individual  case  safety 

reports  by  applicants.  Proposed 

§  600.80(c)(4)(i)(A)  would  also  describe 

requirements  for  use  of  the  VAERS  form 

for  vaccines.  Proposed 

§§  310.305(d)(l)(ii),  314.80{c)(4)(i)(B) 

apd  600.80(c){4)(i)(B)  would  prescribe 

that: 

Foreign  SADRs  may  be  submitted  either  on 
an  FDA  Form  3500A  or,  if  preferred,  on  a 
CIOMS  1  form  (foreign  SARs  for  vaccines, 
may  be  submitted  either  on  a  VAERS  form, 
or,  if  preferred,  on  a  CIOMS  I  form,  for 
proposed  §600.80(c)(4)(i)(B)). 

Proposed  §§  310.305(d)(l)(iii). 
314.80(c)(4)(i)(C)  and  600.80{c)(4)(i)(C) 
would  prescribe  that: 

Each  domestic  report  of  an  actual  or 
potential  medication  error  must  be  submitted 
on  an  FDA  Form  3500A  (or,  for  vaccines,  on 
a  VAERS  form  for  proposed 
§600.80(c)(4)(i)(C)). 

Proposed  §§  310.305(d)(l)(iv), 
314.80(c)(4)(i)(D)  and  600.80(c)(4)(i)(D) 
would  prescribe  that: 

Reports  of  overall  findings  or  data  in  the 
aggregate  from  published  and  unpublished  in 
vitro,  animal,  epidemiological,  or  clinical 
studies  must  be  submitted  in  a  narrative 
format. 

These  proposed  amendments  would 
clarify  the  reporting  format  that  would 
be  required  for  individual  case  safety 
reports  or  other  safety  information  (i.e., 
overall  findings  or  data  in  the 
aggregate).  Reports  of  actual  and 
potential  medication  errors  would  be 
required  to  be  submitted  on  an  FDA 
Form  3500A  (or  VAERS  form,  as 
appropriate)  because  these  reports 
describe  an  individual  case  even  if  an 
SADR  does  not  occur  or  a  patient  is  not 
identifiable.  Reports  of  overall  findings 
or  data  in  the  aggregate  would  be 
submitted  in  a  narrative  format  rather 
than  on  FDA  Form  3  500 A  because  FDA 
Form  3500A  has  been  designed  for 
reporting  of  data  from  an  individual 
case. 

III.F.2.  Medical  Dictionary  for 
Regulatory  Activities  (MedDRA) 

ICH  has  developed  an  international 
medical  terminology,  MedDRA  (the 
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medical  dictionary  for  regulatory 
activities),  to  support  the 
computerization  and  transmission  of 
information  related  to  many  aspects  of 
the  regulation  of  medical  products  (ICH 
Ml).  Use  of  a  single  medical 
terminology  internationally  Woidd 
facilitate  global  communication  of  safety 
information  for  human  drug  and 
biological  products  (see  section  II.B.l  of 
this  document). 

Proposed  §§  310.305(d)(2), 
314.80(c)(4)(ii),  and  600.80(c)(4){ii) 
would  require  that  each  SADR  in  an 
individual  case  safety  report  be  coded 
on  the  FDA  Form  3500A.  CIOMS  I 
Form,  or  VAERS  Form  using  the 
appropriate  "preferred  term"  in  the 
latest  version  of  MedDRA  in  use  at  the 
time  the  manufacturer  or  applicant 
becomes  aware  of  the  individual  case 
safety  report.  FDA  is  proposing  to 
require  use  of  MedDRA  to  be  consistent 
with  ICH  Ml. 

Proposed  §§  310.305(d)(2), 
314.80(c)(4)(ii),  and  600.80(c)(4)(ii) 
would  also  require  that  each  individual 
case  safety  report  of  a  medication  error 
be  coded  both  as  a  medication  error  and, 
if  applicable,  with  the  preferred  term  for 
any  SADRs  associated  with  the 
medication  error.  The  proposal  clarifies 
how  actual  and  potential  medication 
errors  would  be  coded. 

MedDRA  must  be  licensed  for  a  fee 
from  an  international  MSSO:  TRW  was 
selected  as  the  MSSO  by  ICH  and  the 
International  Federation  of 
Pharmaceutical-Manufacturers 
Associations  (IFPMA)  through  a 
contract  process  that  involved  bids  from 
companies  globally.  FDA  was  involved 
in  this  process.  The  costs  that  would  be  . 
imposed  on  industry  to  license 
MedDRA  was  a  consideration  in  the 
selection  of  the  MSSO. 

Companies  may  license  the  latest 
version  of  MedDRA  5.1  by  contacting 
TRW  in  Reston,  VA,  toll  free  number 
877-258-8280  (703-345-7799  in 
Washington,  DC  area),  FAX  703-345- 
7755,  e-mail  « 

subscrib@meddramsso.com,  Internet  at 
www.meddramsso.com.  Updated 
versions  of  MedDRA  will  be  provided  to 
subscribers  as  part  of  the  annual 
licensing  fee. 

MedDRA  is  a  hierarchical  system 
composed  of  various  levels  of 
terminology  (i.e.,  system  organ  class, 
high  level  group  term,  high  level  term, 
preferred  term,  lower  level  term).  The 
agency  is  proposing  to  require  use  of  the 
preferred  term  for  reporting  to  FDA 
because  each  preferred  term  represents 
a  unique  medical  concept  accepted 
internationally,  which  will  aid  in  the 
transmission  and  translation  of  reports 
from  various  parts  of  the  world.  The 


preferred  term  provides  medically 
validated  representations  of  colloquial 
terms,  which  will  result  in  fewer 
misrepresentations  and 
misunderstandings  of  colloquial  reports 
from  various  parts  of  the  world.  The 
preferred  term  also  provides  medically 
validated  representations  of  noncurrent 
terms  in  other  previously  widely  used 
coding  terminologies  such  as  COSTART 
and  WHOART. 

FDA  believes  that  use  of  MedDRA,  a 
standardized  medical  terminology,  will 
be  welcomed  by  most  of  industry. 
However,  for  some  manufacturers  and 
appUcants,  use  of  MedDRA  may  result 
in  a  significant  economic  hardship. 
Applicants  may  request,  under 
§§  314.90  or  600.90,  that  FDA  waive  the 
requirement  that  each  SADR  in  an 
individual  case  safety  report  be  coded 
using  MedDRA.  If  FDA  finds  that  this 
requirement  is  economically 
burdensome  for  a  small  company,  the 
agency  intends  to  grant  the  company  a 
waiver.  A  large  company  may  also  be 
granted  a  waiver  if,  for  instance,  it  only 
markets  a  single  product  that  generates 
a  few  safety  reports  a  year.  FDA  intends 
to  grant  all  reasonable  waiver  requests. 
This  determination  will  be  made  on  a 
case-by-case  basis. 

III.F.3.  Single  Form  for  Each  Identifiable 
Patient 

-Current  postmarketing  safety 
reporting  regulations,  at 
§§  310.305(d)(2),  314.80(f)(2),  and 
600.80(f)(2),  State  that  each  completed 
FDA  Form  3500A,  VAERS  Form,  or 
CIOMS  I  Form  should  refer  only  to  an 
individual  patient  or  a  single  attached 
publication.  Under  proposed 
§§  310.305(d)(3).  314.80(c)(4)(iii),  and 
600.80(c)(4)(iii)  FDA  would  remove  the 
phrase  "or  a  single  attached 
publication"  and  replace  the  word 
"patient"  with  the  word  "case."  This 
proposed  amendment  would  clarify  that 
an  FDA  Form  3500A  should  be 
completed  for  each  identifiable  patient 
described  in  a  scientific  article  (e.g.,  six 
FDA  Form  3500As  should  be  completed 
for  an  article  describing  six  patients 
experiencing  a  particular  SADR).  This 
would  also  clarify  that  an  FDA  Form 
3500A  would  be  used  to  describe  a 
potential  medication  error  that  does  not 
involve  a  patient. 

III.F.4.  Contact  Person 

Proposed  §§  310.305(d)(4), 
314.80(c)(4)(iv),  and  600.80(c)(4)(iv) 
would  state: 

Each  completed  FDA  Form  3500A  (VAERS 
Form  for  proposed  §600.80{c)(4)(iv))  or 
CIOMS  I  Form  must  include  the  name  and 
telephone  number  (and  fax  number  and  e- 
mail  address,  if  available)  for  the  licensed 


physician  responsible  for  the  content  emd 
medical  interpretation  of  the  data  contained 
within  the  form  [i.e.,  contact  person  for  the 
company). 

This  information  should  be  provided  on 
FDA  Form  3500A  under  the  "contact 
office"  box  (box  Gl  on  FDA  Form 
3500A).  This  proposed  revision  would 
provide  FDA  with  a  person  to  contact 
with  any  questions  that  may  arise 
during  review  of  an  individual  case 
safety  report.  The  agency  believes  that 
the  potential  medical  significance  of 
these  safety  reports  warrants  oversight 
by  a  licensed  physician. 

III.F.5.  Computer-Generated  Facsimile 
of  FDA  Form  3500A  or  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  Form 

Current  §§  310.305(d)(3),  314.80(0(3), 
and  600.80(f)(3)  state  that  instead  of 
using  an  FDA  Form  3500A, 
manufacturers  and  applicants  may  use  a 
computer-generated  FDA  Form  3500A 
or  other  alternative  format  provided  that 
the  content  of  the  alternative  format  is 
equivalent  in  all  elements  to  those 
specified  in  FDA  Form  3500A  and  the 
format  is  agreed  to  in  advance  by 
MedWatch:  The  FDA  Medical  Products 
Reporting  Program.  Alternative  formats 
to  the  Center  for  Biologies  Evaluation 
and  Research's  VAERS  Form  must  be 
approved  by  the  Division  of  Biostatistics 
and  Epidemiology  (§600.80(0(3)). 

Proposed  §§  310.305(d)(5), 
314.80(c)(4)(v),  and  600.80(c)(4)(v) 
would  remove  the  use  of  alternative 
formats  to  FDA  Form  3500A  and  the 
requirement  to  obtain  preapproval  by 
MedWatch  for  use  of  a  computer- 
generated  FDA  Form  3500A.  Proposed 
§  600.80(c){4)(v)  would  also  remove  the 
use  of  alternative  formats  to  the  VAERS 
Form  and  the  requirement  to  obtain 
preapproval  by  the  Division  of 
Biostatistics  and  Epidemiology  for  use 
of  a  computer-generated  VAERS  Form. 
Instead,  the  proposed  rule  would  permit 
manufacturers  and  applicants  to  use  a 
computer-generated  facsimile  of  FDA 
Form  3500A  (or  VAERS  Form  for 
vaccines)  provided  that  it  is  readable, 
includes  appropriate  identifying 
information  and  contains  all  the 
elements  (i.e..  format,  sections,  blodks, 
titles,  descriptors  within  blocks,  text  for 
disclaimer)  of  FDA  Form  3500A  (or  the 
VAERS  Form  for  vaccines)  in  the 
identical  entmierated  sequence  of  the 
form.  The  proposed  rule  would  also 
permit  use  of  a  one-page  FDA  Form 
3500A  for  individual  case  safety  reports 
in  which  no  suspect  medical  device  is 
involved.  For  one-page  reports,  the  box. 
Section  D.  Suspect  Medical  Device,  on 
the  front  page  of  FDA  Form  3500A 
would  be  replaced  with  the  box.  Section 
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G.  All  Manufacturers,  located  on  the 
back  page  of  the  form. 

To  be  considered  "readable"  by  FDA. 
the  computer-generated  facsimile 
should  be  formatted  as  follows. 

•  The  facsimile  should  have  at  least 
a  '/« inch  margin  around  the  entire  form 
so  that  information  is  not  lost  during 
scanning,  copying,  or  faxing  of  the 
document.  The  left-hand  margin  may  be 
increased  up  to  Vj  inch  to  permit 
binding  (e.g..  hole-punching)  of  the 
form;  all  other  margins  should  continue 
to  be  at  least' V4  inch. 

•  The  data  and  text  that  is  contained 
within  the  boxes  should  be  in  a  font  size 
of  not  less  than  10  point. 

•  The  data  and  text  that  is  contained 
within  the  boxes  should  be  in  a  font 
type  that  is  easy  to  read  (e.g.,  CG  Times. 
Arial)  and  not  condensed,  because  the 
form  may  be  copied  or  faxed  multiple 
times.  For  visual  contrast,  the  font  type 
that  is  used  for  the  data  and  text  should, 
if  possible,  be  different  than  the  font 
type  used  to  create  the  FDA  Form 
3500A  or  VAERS  Form. 

•  All  data  and  text  should  be 
contained  witHin  each  of  the  boxes,  e.g., 
an  "x"  mark  should  be  centered  within 
the  box,  and  narratives  should  include 
margins  so  that  letters  of  the  text  are  not 
obscured  or  made  ambiguous  by  lines 
defining  a  box. 

FDA  would  consider  "appropriate 
identifying  information"  to  include: 

•  The  name  of  the  company  centered 
on  the  top  of  the  front  page; 

•  In  the  lower  left  hand  comer  of  the 
front  page,  the  phrase  "3500A 
Facsimile"  instead  of  the  phrase  "FDA 
Form  3500A  (date  of  form  [e.g.,  6/93))" 
or  the  phrase  "VAERS  facsimile" 
instead  of  the  phrase  "Form  VAERS-1"; 

•  The  phrase  "continued"  at  the  end 
of  each  field  that  has  additional 
information  continued  onto  another 
page;  and 

•  On  each  continuation  page 
containing  additional  information,  the 
page  number  identified  as 

Page of .  the  manufacturer  report 

number  in  the  upper  right  corner,  the 
name  of  the  company  in  the  upper  right 
comer,  and  the  section  and  block 
number  (e.g..  Block  B5)  for  each 
narrative  entry. 

This  information  is  included  in  the  draft 
guidance  of  2001.  Any  revisions  to  these 
parameters  would  be  included  in 
updated  versions  of  the  guidance. 

II1.F.6.  Other  Revisions 

The  proposed  rule  would  remove 
§§  310.305(d)(4).  314.80(f)(4).  and 
600.80(f)(4).  These  paragraphs  provide 
manufacturers  and  applicants  with 
addresses  for  obtaining  copies  of  FDA 
Form  3500A  and  instructions  for 


completing  the  form.  FDA  is  proposing  ■ 
to  remove  these  paragraphs  because  the 
addresses  are  provided  in  the  draft 
guidance  of  2001. 

The  proposed  rule  would  also  remove 
§§  314.80(e)(2)  and  600.80(e)(2).  These 
paragraphs  state  that  persons  subject  to 
the  postmarketing  safety  reporting 
regulations  must  separate  and  clearly 
mark  reports  of  adverse  drug 
experiences  that  occur  during  a 
postmarketing  study  as  being  distinct 
from  those  experiences  that  are  being 
reported  spontaneously  to  the  person. 
FDA  is  proposing  this  revision  because 
this  information  would  be  submitted  to 
the  agency  in  a  completed  FDA  Form 
3500 A  under  the  box  for  "Report 
source"  (box  G3  on  FDA  Form  3500A). 

ill.G.  Patient  Privacy 

Current  postmarketing  safety 
reporting  regulations  at  §§  310.305(e). 
314.80(h).  and  600.80(h)  state  that 
persons  subject  to  these  requirements 
should  not  include  the  names  and 
addresses  of  individual  patients  in 
reports  and.  instead,  should  assign  a 
unique  code  number  to  each  report, 
preferably  not  more  than  eight 
characters  in  length.  Proposed 
§§  310.305(e).  314.80(e).  and  600.80(e) 
would  amend  these  regulations  by 
removing  the  word  "number."  This 
proposed  amendment  would  clarify  that 
the  code  selected  to  identify  a  patient 
need  not  be  limited  to  numbers  (i.e.,  it 
could  contain  letters  or  a  mixture  of 
letters  and  numbers). 

III.H.  Recordkeeping 

Current  postmarketing  safety 
recordkeeping  regulations  at  §  314.80(i) 
require  applicants  to  maintain  for  a 
period  of  10  years  records  of  all  adverse 
drug  experiences  known  to  the 
applicant,  including  raw  data  and  any 
correspondence  relating  to  the  adverse 
drug  experiences.  Under  proposed 
§  314.80(f),  FDA  would  amend  these 
regulations  to  read: 

The  applicant  must  maintain  for  a  period 
of  10  years  records  of  all  safety  information 
pertaining  to  its  drug  product,  received  or 
otherwise  obtained,  including  raw  data,  any 
correspondence  relating  to  the  safety 
information,  and  any  reports  of  SADRs  or 
medication  errors  not  submitted  to  FDA  or 
only  provided  to  FDA  in  a  summary 
tabulation.  The  applicant  must  also  retain  for 
a  period  of  10  years  any  records  required  to 
be  maintained  under  this  section.  When 
appropriate,  FDA  may  require  an  applicant  to 
submit  any  or  all  of  these  records  to  the 
agency  within  5  calendar  days  after  receipt 
of  the  request. 

This  proposed  revision  clarifies  the  type 
of  safety  records  that  applicants  would 
be  required  to  maintain  for  its  drug 
products.  With  regard  to  a  request  for 


these  records  by  FDA,  the  agency  would 
usually  make  such  a  request  either  in 
response  t^  a  suspected  safety  problem 
associated  with  the  use  of  a  drug  or  to 
determine  a  company's  compliance  with 
the  postmarketing  saJfety  reporting 
requirements.  Under  proposed 
§  600.80(f).  the  agency  is  proposing 
similar  revisions  to  the  recordkeeping 
requirements  for  licensed  biological 
products  at  §  600.80(i).  FDA  is 
proposing  these  revisions  to  clarify  what 
types  of  postmarketing  safety  reporting 
records  must  be  maintained. 

Current  §  310.305(f)(1)  requires 
manufacturers,  packers,  and  distributors 
to  maintain  for  a  period  of  10  years 
records  of  all  adverse  drug  experiences 
required  under  §  310.305.  including  raw 
data,  any  correspondence  relating  to 
adverse  drug  experiences,  and  the 
records  required  to  be  maintained  under 
§  310.305.  FDA  is  proposing  to  amend 
these  regulations  to  be  consistent  with 
the  postmarketing  safety  recordkeeping 
regulations  at  proposed  §§  314.80(f)  and 
600.80(f). 

///./.  Abbreviated  New  Drug  Application 
(ANDA)  Products 

Current  §  314.98  requires  applicants 
holding  an  approved  ANDA  to  comply 
with  the  postmarketing  safety  reporting 
requirements  under  §  314.80.  The 
proposed  amendments  to  §  314.80  in 
this  rule  would  apply  to  applicants 
holding  an  approved  ANDA.  For 
postmarketing  periodic  safety  reporting 
purposes,  proposed  §  314.98(a)  would 
require  applicants  holding  an  approved 
ANDA  to  determine  the  data  lock  point 
(i.e.,  month  and  day  of  the  international 
birth  date  or  any  other  month  and  day 
agreed  by  the  applicant  and  FDA)  for 
their  periodic  safety  reports  based  on 
the  data  lock  point  of  postmarketing 
periodic  safety  reports  for  other  drug 
products  containing  the  same  drug 
substance  (i.e..  innovator  NDA  product 
that  is  the  same  drug  product  as  the 
ANDA  product  or  other  ANDA  products 
with  the  same  drug  substance  if  the 
innovator  NDA  product  is  no  longer  on 
the  market).  Thus,  postmarketing 
periodic  safety  reports  from  different 
applicants  for  drug  products  containing 
the  same  drug  substance  would  be 
submitted  to  FDA  at  the  same  time. 
Applicants  holding  an  approved  ANDA 
may  contact  FDA.  if  necessary,  for 
assistance  in  determining  the  data  lock 
point  for  postmarketing  periodic  safety 
reports. 

Proposed  §  314.98(a)  would  also  state 
that  applicants  holding  an  approved 
ANDA  would  determine  the  type  of 
postmarketing  periodic  safety  report 
that  would  be  required  to  be  submitted 
to  FDA  (i.e.,  TPSR.  PSUR,  or  IPSR) 
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based  on  the  U.S.  approval  date  of  the 
application  for  the  innovator  NDA 
product.  If  the  innovator  NDA  product     • 
(even  if  no  longer  on  the  market)  was 
approved  for  marketing  before  January 
1, 1998,  applicants  holding  an  approved 
ANDA  for  Xhe  drug  product  would  have 
the  option  of  submitting  either  TPSRs  or 
PSURs  and  IPSRs  to  FDA.  In  these 
cases,  an  applicemt  holding  an  approved 
ANDA  may  choose  to  submit  TPSRs  to 
FDA  even  though  other  applicants  with 
approved  applications  for  the  drug 
product  submit  PSURs  and  IPSRs.  If  the 
innovator  NDA  product  was  approved 
for  marketing  on  or  after  January  1, 
1998,  applicants  holding  an  approved 
ANDA  for  the  drug  product  would  be 
required  to  submit  PSURs  and  IPSRs  to 
FDA. 

Proposed  §  314.98(a)  also  provides 
that  applicants  holding  an  approved 
ANDA  would  determine  the  frequency 
of  submission  for  postmarketing 
periodic  safety  reports  based  on  the  U.S. 
approval  date  of  die  application  for  the 
iimovator  NDA  product.  For  example,  if 
the  innovator  NDA  product  is  the  first 
human  drug  product  containing  the 
drug  substance  approved  in  the  world 
and  the  application  is  approved  for 
marketing  on  June  15,  1980.  applicants 
of  the  innovator  NDA  product  and  all 
ANDA  products  with  die  same  drug 
product  would  either  submit  a  TPSR  or 
PSUR  to  FDA  every  5  years  betsed  on  the 
U.S.  approval  date  of  the  innovator  NDA 
product  (e.g.,  data  lock  point  of  June  15, 
2000.  June  15.  2005).  In  this  case,  an 
applicant  with  an  ANDA  approved  on 
January  1, 1999,  would  have  a  data  lock 
point  of  June  15.  2000,  even  though  the 
reporting  period  for  the  drug  product  is 
less  than  5  years;  the  next  reporting 
period  for  the  drug  product  would  cover 
a  5-year  period  (i.e.,  June  16,  2000 
through  June  15,  2005).  If  the  first 
human  drug  product  containing  the 
drug  substance  was  approved  for 
marketing  in  Europe  on  February  1 , 
1980,  and  the  same  drug  product  was 
approved  in  the  United  States  on  June 
15, 1980,  applicants  of  this  drug  product 
and  all  ANDA  products  with  the  same 
drug  product  would  either  submit  a 
TPSR  or  PSUR  to  FDA  with  a  5-year 
frequency  based  on  the  U.S.  approval 
date  cmd  with  a  date  lock  point  based  on. 
the  European  approval  date  (e.g.. 
Febmary  1,  2000,  February  1,  2005). 

All  applicants  holding  an  approved 
NDA  or  ANDA  would  be  required  to 
submit  postmarketing  individual  case 
safety  reports — semiannual  submissions 
to  FDA  every  6  months  (see  section 
II1.E.4  in  this  document).  Thus,  even 
though  the  agency  would  not  be 
receiving  TPSRs,  PSURs,  and  IPSRs  for 
drug  products  with  approved  ANDAs 


frequenUy  after  approval  of  the  product, 
FDA  would  receive  in  a  timely  manner 
individual  case  safety  reports  for  the 
product  (i.e.,  expedited  reports, 
individual  case  safety  reports — 
semiaimual  submission)  that  would 
identify  any  potential  problems 
associated  with  the  formulation  of  the 
product.  It  is  not  necessary  to  receive 
TPSRs,  PSURs.  or  IPSRs  for  dmgs  wiUi 
approved  ANDAs  more  frequently 
because  the  iimovator  NDA  product  has 
been  evaluated  for  a  number  of  years. 

///./.  Postmarketing  Approved  New  Drug 
Application  (NDA)  and  Biologies 
License  Application  (BLA)  Annual 
Reports 

Current  §  314.81(b)(2)  requires 
applicants  of  marketed  drug  products 
subject  to  an  NDA  to  submit  an  aimual 
report  to  FDA  within  60  days  of  the 
anniversary  date  of  U.S.  approval  of  the 
application.  This  annual  report  must 
contain  a  brief  summary  of  significant 
new  information  from  the  previous  year 
that  might  affect  the  safety, 
effectiveness,  or  labeling  of  the  drug 
product  and  a  description  of  actions  the 
applicant  has  taken  or  intends  to  take  as 
a  result  of  new  information,  such  as 
submitting  a  labeling  supplement, 
adding  a  warning  to  the  labeling,  or 
initiating  a  new  study  (§  314.81(b)(2)(i)). 
This  summary  section  must  also 
contain,  in  accordance  with  the  1998 
pediatric  final  rule,  a  statement  of 
whether  labeling  supplements  for 
pediatric  use  were  submitted  and 
whether  new  studies  in  the  pediatric 
population  to  support  appropriate 
labeling  for  the  pediatric  population 
were  initiated.  The  1998  pediatric  final 
rule  also  requires  that  the  simimary 
section  include,  where  possible,  an 
estimate  of  the  patient  exposure  to  the 
drug  product,  with  special  reference  to 
the  pediatric  population  (neonates, 
infants,  children,  and  adolescents), 
including  dosage  form.  The  annual 
report  also  must  contain  a  section  on 
nonclinical  laboratory  studies  that 
includes  copies  of  unpublished  reports 
and  summaries  of  published  reports  of 
new  toxicological  findings  in  animal 
studies  and  in  vitro  studies  (e.g., 
mutagenicity)  conducted  by,  or 
otherwise  obtained  by,  the  applicant 
concerning  the  ingredients  in  the  dmg 
product  (§  3l4.81(b)(2)(v)).  The 
applicant  must  submit  a  copy  of  a 
published  report  if  requested  by  FDA. 
The  annual  report  dso  must  conteiin  a 
section  on  clinical  data  that  includes, 
among  other  data,  published  clinical 
trials  on  safety  of  the  drug  (or  abstracts 
of  them)  and  reports  of  clinical 
experience  pertinent  to  safety  (for 
example,  epidemiological  studies  or 


analyses  of  experience  in  a  monitored 
series  of  patients)  conducted  by  or 
otherwise  obtained  by  the  applicant 
(§  314.81  (b)(2)(vi)).  The  clinical  data 
section  also  must  contain,  in  accordance 
with  the  1998  pediatric  final  mle,  an 
analysis  of  available  safety  and  efficacy 
data  in  the  pediatric  population, 
changes  proposed  in  the  labeling  based 
on  this  information,  and  an  assessment 
of  data  needed  to  ensure  appropriate 
labeling  for  the  pediatric  population. 

Current  §601.28  requires  applicants 
of  licensed  biological  products  to 
submit  an  annual  report  to  FDA  within 
60  days  of  the  anniversary  date  of  U.S. 
approval  of  the  application.  This  annual 
report  must  contain,  among  other 
information,  a  brief  summary  stating 
whether  labeling  supplements  for 
pediatric  use  were  submitted  and 
whethra"  new  studies  in  the  pediatric 
population  to  support  appropriate 
labeling  for  the  pediatric  population 
were  initiated  (§  601.28(a)).  This 
summary  section  also  must  contain, 
where  possible,  an  estimate  of  the 
patient  exposure  to  the  product,  with 
special  reference  to  the  pediatric 
population  (neonates,  infants,  children, 
and  adolescents),  including  dosage 
form.  The  aimual  report  also  must 
contain  a  section  on  clinical  data  that 
includes  an  analysis  of  available  safety 
and  efficacy  data  in  the  pediatric 
population  and  changes  proposed  in  the 
labeling  based  on  this  information 
{§  601.28(b)).  This  clinical  data  section 
also  must  contain  an  assessment  of  data 
needed  to  ensure  appropriate  labeling 
for  the  pediatric  population. 

As  noted  in  section  I  of  this 
document,  FDA  received  comments  on 
the  October  1994  proposal  that  noted 
that  the  proposed  amendments  to  the 
agency's  postmarketing  safety  reporting 
requirements  would  duplicate  certain 
information  required  in  postmarketing 
approved  NDA  annual  reports.  In  light 
of  these  comments,  FDA  is  proposing  to 
revoke  the  requirement  for  safet\'-related 
information  in  postmarketing  approved 
NDA  and  BLA  aimual  reports  to 
eliminate  duplicative  reporting. 

FDA  is  proposing  to  remove  the 
requirement  in  §  314.81(b)(2)(i)  to  report 
safety  information  or  safety-related 
labeling-changes  in  the  summary  section 
of  approved  NDA  annual  reports.  FDA 
is  also  proposing  to  remove  the 
requirement  in  §§314.81(b){2)(i)  and 
601.28(a)  to  submit  an  estimate  of 
patient  exposure  to  the  drug  product 
with  special  reference  to  the  pediatric 
population.  FDA  is  also  proposing  to 
remove  the  requirement  in 
§  314.81(b)(2)(v)  to  include  the  section 
on  nonclinical  laboratory  studies  in 
approved  NDA  annual  reports.  FDA  is 
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also  proposing  to  remove  the 
requirement  in  §§  314.81  (b)(2){vi)  and 
601.28(b)  to  submit  safety-related 
information  in  the  clinical  data  section 
of  approved  NDA  and  BLA  annual 
reports.  FDA  is  proposing  these  changes 
because  this  safety-related  information 
for  a  drug  or  licensed  biological  product 
would  be  provided  to  the  agency  in 
postmarketing  safety  reports  [i.e., 
expedited  reports,  TPSRs.  PSURs, 
IPSRs,  individual  case  safety  reports — 
semiannual  submissions).  For  example, 
proposed  §§  314.80(c)(2)(ii)  and 
600.80(c)(2)(ii)  would  require 
postmarketing  expedited  reports  for 
certain  information  that  would  be 
sufficient,  based  on  appropriate  medical 
judgment,  to  consider  changes  in 
product  administration  (e.g.,  any 
significant  unanticipated  safety  Finding 
or  data  in  the  aggregate  from  an  in  vitro, 
animal,  epidemiological,  or  clinical 
study,  whether  or  not  conducted  under 
an  IND,  that  suggests  a  significant 
human  risk  such  as  reports  of 
mutagenicity,  teratogenicity,  or 
carcinogenicity;  or  reports  of  a  lack  of 
efficacy  with  a  drug  or  biological 
product  used  in  treating  a  life- 
threatening  or  serious  disease).  Under 
proposed  §§314.80(c)(3)(ii)(E), 
314.80(c)(3)(iii)(E),  600.80(c)(3)(ii)(E), 
and  600.80(c)(3)(iii)(E),  PSURs  and' 
IPSRs  would  contain  a  section  on 
worldwide  patient  exposure  that 
includes,  when  possible,  data  broken 
down  by  gender  and  age  (especially 
pediatric  versus  adult).  Under  proposed 
§§  314.80{c)(3)(ii)(G),  314.80(c)(3)(iii)(F). 
600.80(c)(3)(ii)(G)  and 
600.80(c)(3)(iii)(F),  PSURs  and  IPSRs 
would  include  a  section  on  safety 
studies  that  would  contain  a  discussion 
of  nonclinical,  clinical,  and 
epidemiological  studies  that  contain 
important  safety  information.  This 
safety  studies  section  would  include  all 
applicant-sponsored  studies  newly 
analyzed  during  the  reporting  period; 
new  studies  specifically  planned, 
initiated,  or  continuing  during  the 
reporting  period;  and  published  safety 
studies  in  the  scientific  and  medical 
literature. 

III.K.  Safety  Reporting  for  In  Vivo 
Bioavailability  and  Bioequivalence 
Studies 

FDA's  existing  in  vivo  bioavailability 
and  bioequivalence  study  regulations, 
under  §  320.31(a),  require  submission  of 
an  IND,  as  prescribed  under  part  312, 
for  certain  studies  in  humans  (i.e., 
studies  that  involve  a  new  chemical 
entity,  a  radioactively  labeled  drug 
product,  or  a  cytotoxic  drug  product). 
Section  320.31(b)  requires  an  IND  for 
certain  studies  in  humans  using  a  drug 


product  that  contains  an  already 
approved,  non-new  chemical  entity  [i.e., 
a  single-dose  study  where  either  the 
maximum  single  or  total  daily  dose 
exceeds  that  specified  in  the  approved 
labeling  for  the  drug  product,  a 
multiple-dose  study  where  either  the 
single  or  total  daily  dose  exceeds  that 
specified  in  the  approved  labeling  of  the 
drug  product,  a  multiple-dose  study  on 
a  controlled  release  product  on  which 
no  single-dose  study  has  been 
completed).  Section  320.31(d)  exempts 
all  other  in  vivo  bioavailability  and 
bioequivalence  studies  in  humans  from 
the  requirements  of  part  312  if  certain 
conditions  are  satisfied  (i.e.,  samples  of 
any  test  article  and  reference  standard 
are  reserved  by  the  person  conducting 
the  study  and  released  to. FDA  upon 
request,  studies  are  conducted  in 
compliance  with  the  requirements  for 
institutional  review  set  forth  in  21  CFR 
part  56  and  informed  consent  set  forth 
in  21  CFR  part  50). 

FDA  believes  that  drug  products  that 
are  being  investigated  in  human 
bioavailability  and  bioequivalence 
studies  that  are  not  subject  to  an  IND 
are,  in  general,  safe.  However,  as  noted 
in  section  II.B.4  of  this  document,  FDA 
receives  some  safety  information 
periodically  regarding  drugs  in  these 
studies,  thus  making  the  agency 
uncertain  whether  it  is  receiving  all 
necessary  safety  information  regarding 
the  specificity  and  severity  of  SADRs 
related  to  these  drugs  or  any  new 
SADRs  that  may  be  related  to  them. 
FDA  has  determined  that  a  more 
comprehensive  and  orderly  system  for 
collecting  safety  information  for  these 
studies  is  needed.  For  this  purpose,  the 
agency  is  proposing  to  require  persons 
conducting  human  bioavailability  and 
bioequivalence  studies  that  are  not 
subject  to  an  IND  to  submit  expedited 
safety  reports  to  FDA  to  alert  the  agency 
to  potential  safety  problems  quickly. 
The  proposed  rule  would  not  require 
these  persons  to  submit  an  IND  to  FDA 
for  the  studies. 

FDA  believes  that  this  new  proposed 
safety  reporting  requirement  will  result 
in  submission  of  minimal  reports  to  the 
agency  (-  200/year;  see  table  13  for 
estimate).  FDA  seeks  comment  on  the 
reasonableness  of  this  estimate  and 
requests  that  comments  provide 
information  to  support  any  alternative 
estimates. 

The  act  provides  authority  to  FDA  to 
require  safety  reports  for  human 
bioavailability  and  bioequivalence 
studies  that  are  not  subject  to  an  IND. 
Section  505(i)  of  the  act  provides  broad 
authority  for  FDA  to  issue  regulations 
governing  the  clinical  investigation  of 
new  drugs  to  protect  the  rights,  safety. 


and  welfare  of  human  subjects  and 
otherwise  to  protect  the  public  health. 
In  addition,  section  701  of  the  act  (21 
U.S.C.  371)  provides  that  the  agency  has 
authority  to  issue  regulations  for  the 
efficient  enforcement  of  the  act. 

FDA  is  proposing  to  amend  its 
regulations  at  §  320.31(d)  to  require 
persons  conducting  human 
bioequivalence  and  bioavailability 
studies  that  are  not  subject  to  an  IND  to 
submit  safety  reports  to  FDA  as 
prescribed  under  §  312.32  for  drug 
products  subject  to  an  IND.  Under 
proposed  §  312.32(c)(1),  a  written  safety 
report  must  be  submitted  within  15 
calendar  days  to  FDA  and  all 
participating  investigators  for  any  SADR 
that,  based  on  the  opinion  of  the 
investigator  or  sponsor,  is  both  serious 
and  unexpected  and  for  information 
that,  based  upon  appropriate  medical 
judgment,  might  materially  influence 
the  benefit-risk  assessment  of  an 
investigational  drug,  or  that  would  be 
sufficient  to  consider  changes  in  either 
product  administration  or  in  the  overall 
conduct  of  a  clinical  investigation. 
Examples  of  reportable  information 
would  include  any  significant 
unanticipated  safety  finding  or  data  in 
the  aggregate  from  an  in  vitro,  animal, 
epidemiological,  or  clinical  study, 
whether  or  not  conducted  under  an  IND, 
that  suggests  a  significant  human  risk, 
such  as  reports  of  mutagenicity, 
teratogenicity,  or  carcinogenicity,  or 
reports  of  a  lack  of  efficacy  with  a  drug 
or  biological  product  used  in  treating  a 
life-threatening  or  serious  disease.  In 
addition,  under  proposed  §  312.32(c)(2), 
a  telephone  or  facsimile  transmission 
safety  report  must  be  submitted  within 
7  calendar  days  to  FDA  for  any 
unexpected  fatal  or  life- threatening 
SADR. 

Proposed  §  320.31(d)(3)  would  require 
that  these  safety  reports  be  transmitted 
to  all  participating  investigators  and  the 
appropriate  FDA  division  in  the  Center 
for  Drug  Evaluation  and  Research.  Thus, 
safety  reports  for  the  reference  listed 
drug  would  be  sent  to  the  new  drug 
review  division  responsible  for  that 
drug;  safety  reports  for  the 
investigational  drug  product  would  be 
sent  to  the  Director,  Division  of 
Bioequivalence,  Office  of  Generic  Drugs. 
The  proposed  rule  would  also  require 
that  each  written  notification  bear 
prominent  identification  of  its  contents, 
i.e.,  "Bioavailability/Bioequivalence 
Safety  Report."  Each  report  should 
clearly  identify  the  sponsor  of  the 
bioavailability  or  bioequivalence  study 
and  the  contract  research  organization, 
if  applicable.  In  each  written 
Bioavailability/Bioequivalence  Safety 
Report,  the  sponsor  would  be  required 
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to  identify  all  safety  reports  previously 
filed  for  the  bioavailabilify  or 
bioequivalence  study  concerning  a 
similar  SADR  and  to  analyze  the  SADR 
in  light  of  previous  similar  reports,  as 
required  under  proposed 
§  312.32(c)(l)(i)  for  IND  safety  reports. 

An  unexpected  adverse  drug 
experience  is  currently  defined,  under 
§  312.32(a),  as: 

Any  adverse  drug  experience,  the 
specificity  or  severity  of  which  is  not 
consistent  with  the  current  investigator 
brochure;  or,  if  an  investigator  brochure  is 
not  required  or  available,  the  specificity  or 
severity  of  which  is  not  consistent  with  the 
risk  information  described  in  the  general 
investigational  plan  or  elsewhere  in  the 
current  application,  as  amended.  *  *   • 

For  reporting  purposes  under 
proposed  §  320.31(d),  an  unexpected 
SADR  would  be  any  SADR,  the 
specificity  or  severity  of  which  is  not 
consistent  with  the  U.S.  labeling  for  the 
reference  listed  drug.  FDA  is  proposing 
use  of  the  U.S.  labeling  for  the  reference 
listed  drug  for  this  purpose  because 
studies  that  are  not  subject  to  an  IND  are 
unlikely  to  have  an  investigator 
brochiue  for  use  as  a  reference 
document. 

Under  proposed  §  312.32(c)(4),  a 
sponsor  of  a  clinical  study  under  an  IND 
for  a  drug  marketed  in  the  United  States 
is  only  required  to  submit  IND  safety 
reports  to  FDA  (review  division  that  has 
responsibility  for  the  IND)  for  SADRs 
that  occur  diuing  the  clinical  study 
itself,  whether  fi-om  domestic  or  foreign 
study  sites  of  the  IND.  Proposed 
§  312.32(c)(4)  would  apply  to  human 
bioavailability  and  bioequivalence 
studies  that<are  the  subject  of  proposed 
§  320.31(d).  In  these  cases,  the  reference 
listed  drug  would  be  the  m«u-keted  drug 
and  persons  conducting  human 
bioequivalence  and  bioavailability 
studies  that  are  not  subject  to  an  IND 
would  only  be  required  to  submit  safety 
reports  to  FDA  fi-om  their  studies. 

IU.L.  Proposed  Implementation  Scheme 

FDA  proposes  that  any  final  rule  that 
may  be  issued  regarding  the  proposal  to 
require  that  SADRs  in  individual  case 
safety  reports  be  coded  using  MedDRA 
become  effective  1  year  after  its  date  of 
publication  in  the  Federal  Register. 
FDA  proposes  that  any  final  rule  that 
may  be  issued  based  on  all  other 
proposals  become  effefctive  180  days 
after  its  date  of  publication  in  the 
Federal  Register. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  havfe  a  significant  effect  oi» 


the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

V.A.  Background  and  Summary 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1501  et  seq.).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  impact  on  a  substantial 
number  of  small  entities,  an  agency 
must  analyze  regulatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities.  Title  II  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  requires  that  agencies  prepare  a 
written  assessment  of  anticipated  costs 
and  benefits  before  proposing  any  rule 
that  may  result  in  an  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year  (adjusted 
annually  for  inflation).  Section  205  of 
the  Unfunded  Mandates  Reform  Act 
also  requires  that  the  agency  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  from  those 
alternatives  select  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 

The  following  analysis,  in 
conjunction  with  the  remainder  of  this 
document,  demonstrates  that  this 
proposed  rule  is  consistent  with  the 
regulatory  philosophy  and  principles 
identified  in  Executive  Order  12866  and 
in  the  other  two  statutes.  The  proposed 
rule  would  amend  current  safety 
reporting  requirements  for  human  drtig 
and  biological  products.  Based  on  the 
analysis  below,  as  summarized  in  table 
11,  FDA  projects  that  the  annual 
benefits  would  exceed  the  costs  if  this 
proposed  rule  resulted  in  a  2  percent 
reduction  in  hospital-related  SADRs. 
The  agency  believes  that  a  reduction  in 
hospital  related  SADRs  of  at  least  2 
percent  is  a  reasonable  and  likely 
outcome  of  this  rule.  The  agency  has 
determined  that  the  proposed  rule  is  an 
economically  significant  rule  as 
described  in  the  Executive  Order.  As 
required  by  the  Regulatory  Flexibility 


Act,  the  agency's  Initial  Regulatory 
Flexibility  Analysis  is  included  in  this 
section.  Because  the  rule  may  impose  a 
mandate  on  the  private  sector  that  will 
result  in  a  1-year  expenditure  of  $110 
million  or  more  (the  current  inflation 
adjusted  threshold),  FDA  has  conducted 
a  cost-benefit  analysis  according  to  the 
Unfunded  Mandates  Reform  Act.  The 
relationship  of  this  proposed  rule  with 
other  agency  rulemaking  is  described  in 
the  background  section  (e.g.,  reproposal 
of  postmarketing  periodic  safety 
reporting  requirements)  (see  section  I  of 
this  document). 

The  proposed  rule  covers  a  small  part 
of  a  broader  based  set  of  international 
initiatives  (ICH  and  CIOMS)  that,  taken 
collectively,  have  the  potential  to 
generate  substeintial  benefits,  savings,    " 
and  efficiencies  for  consumers, 
manufacturers,  and  regulators.  The  full 
benefits  of  this  proposed  rule  will 
accrue  when  international  regulatory 
inconsistencies  are  addressed,  safety 
reporting  submission  requirements  are 
harmonized  internationally,  and 
electronic  information  exchange  is 
uniform  and  compatible  for  the  maj(»' 
participants  involved  in  monitoring 
drug  safety.  A  primary  objective  of  the 
proposed  rule  is  the  harmonization  of 
FDA's  safety  reporting  requirements 
with  international  initiatives.  The 
proposed  rule  would  also  improve  the 
quality  of  information  contained  in 
postmarketing  individual  case  safety 
reports  for  human  drug  and  biological 
products.  By  providing  more  complete 
information  for  individual  case  safety 
reports,  the  revised  reports  would 
enhance  the  ability  of  the  drug  and 
biologies  manufacturers  and  the  agency 
to  identify,  monitor,  and  communicate 
the  risks  and  benefits  of  marketed  drug 
.  and  biological  products.  Monitoring 
these  risks  and  benefits  is  especially 
critical  for  newly  approved  products 
introduced  to  large  and  diverse  patient 
populations. 

Specifically,  the  proposed  rule  would 
clarify  and  codify  the  agency's 
expectations  for  timely  acquisition, 
evaluation,  and  submission  of  relevant 
safety  information  for  marketed  human 
drug  and  biological  products.  The 
proposed  rule  would  expand 
postmarketing  expedited  safety 
reporting  to  include  unexpected  SADRs 
that  cannot'be  classified  as  either 
serious  or  nonserious,  information  that 
is  sufficient  to  consider  changes  in 
product  administration,  certain 
medically  significant  SADRs,  and  actual 
and  potential  medication  errors  as 
specified  in  the  proposal.  The  proposed 
rule  would  require  that  each  SADR  in 
postmarketing  individual  case  safety 
reports  be  coded  using  a  single  medical 
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dictionary,  MedDRA.  The  proposed  rule 
would  also  require  applicants  to 
conduct  a  more  thorough  review  and 
analysis  of  the  safety  profile  of  marketed 
drug  and  biological  products.  Finally, 
the  proposed  rule  would  codify  current 
best  practices  in  postmarketing  safety 
reporting. 

The  proposed  rule  would  also  amend 
FDA's  regulation  on  postmarketing 
annual  reports  for  human  drugs  and 
licensed  biological  products  to  revoke 
the  requirement  for  submission  of 
safety-related  information.  The  agency 
would  also  require  the  submission  of 
expedited  safety  reports  for  certain 
bioavailability  and  bioequivalence 
studies  that  are  exempt  from  submission 
of  an  IND. 

The  summary  of  the  costs  and  benefits 
of  this  proposed  rule  are  presented  in 
table  11.  The  total  one-time  costs  of 
$144.2  million  are  primarily  for 
adopting  MedDRA  and  include 


planning  for  implementation  of  the 
MedDRA  requirements,  purchasing 
materials,  and  converting  existing 
systems  to  the  new  dictionary.  Firms 
would  also  incur  annual  operating  costs 
of  about  $106.6  million  for  complying 
with  the  revised  safety  reporting  and 
recordkeeping  requirements  and  $28.5 
million  for  maintaining  the  new 
MedDRA  system.  Total  annualized  costs 
are  $155.6  million  (assuming  a  10-year 
regulatory  period  and  a  7  percent 
discount  rate).  A  10-year  regulatory 
period  for  annualizing  the  costs  and 
benefits  of  this  proposed  rule  was 
selected  as  a  reasonable  time  frame  to 
adjust  for  investments,  returns  and 
savings  given  the  potential  for  unforseen 
advances  in  both  medical  and 
information  technology.  In  addition,  by 
the  fourth  year  savings  and  costs  remain 
constant. 

The  expected  health  benefits  of  the 
rule  would  result  from  the  improved 


timeliness  and  quality  of  the  safety 
reports  and  analyses.  Submission  of 
more  complete  safety  information 
would  reduce  the  number  and  duration 
of  hospitalizations  due  to  SADRs.  If  the 
proposed  rule  reduced  the  incidence  of 
SADR-related  hospitalizations  by  2 
percent,  these  annual  savings  could  be 
$368.5  million  (see  table  11).  A  1 
percent  reduction  in  hospital  related 
events  would  save  $184  million 
aimually;  a  3  percent  reduction  would 
save  $553  million  annually.  In  addition, 
industry  will  experience  economic 
benefits  due  to  the  more  efficient 
allocation  of  resources  permitted  by  the 
international  harmonization  of  the 
safety  reporting  requirements.  The 
annualized  present  value  of  these 
savings  is  $28.5  million  assuming  a  7 
percent  discount  over  10  years  (see  table 
11).  The  agency  believes  this  represents 
only  a  partial  estimate  of  future  industry 
savings. 


Table  1 1  .—Summary  of  the  Costs  and  Benefits 

[$  million] 


Benefits  assuming  a  2  percent  reduction  in  hospital  related  SADRs 


Annual 


Reducing  hospital  costs 

More  efficient  use  of  resources 


368.5 
'28.5 


Total  benefits 

'  This  is  the  annualized  present  value  of  the  estimated  savings  assuming  a  7  percent  discount  over  10  years. 


397.0 


Costs 


Gne-Tirrte 


Annual 


Annualized 


Safety  Reporting  and  Recordkeeping: 

Expedited  reports  (Except  medication  errors) 

Expedited  reports — medication  errors 

Periodic/other  reports  

Implementing  MedDRA 


Total 


144.2 


29.0 

68.0 

9.6 

28.5 


29.0 

68.0 

9.6 

49.0 


144.2 


135.1 


155.6 


V.B.  Market  Failure 

The  host  of  international 
requirements  and  procedures  that 
currently  govern  safety  reporting  for 
drugs  and  biologies  creates  substantial 
economic  inefficiencies  for  firms. 
Manufacturers  of  drug  and  biologicdl 
products  operating  in  global  markets 
must  meet  the  regulatory  safety 
reporting  requirements  of  each  country 
in  which  the  product  is  marketed.  In 
many  cases,  these  safety  reporting 
requirements,  in  particular  submission 
timeft-ames  for  SADR  reports,  vary 
substantially  among  countries.  Thus, 
drug  and  biologies  manufacturers  must 
devote  considerable  resources  to 
reformatting  the  data  and  information 
pertaining  to  each  SADR  according  to 
specific  national  requirements.  Also, 
because  the  timing  of  report 
submissions  is  typically  determined  by 


product  approval  dates  for  each  country, 
manufacturers  must  submit  reports  to 
different  countries  at  different  intervals. 
Such  activities  impose  substantial  costs 
on  both  industry  and  regulatory 
authorities.  Moreover,  product  safety 
can  be  compromised  due  to  the 
difficulty  of  analyzing  SADR  reports 
based  on  the  inconsistent  use  of  terms 
derived  from  multiple  dictionaries. 

Despite  the  general  recognition  that 
manufacturers  could  realize  substantial 
gains  if  safety  reporting  and 
terminologies  were  standardized 
globally,  companies  currently  have 
limited  incentives  to  invest  capital  and 
resources  in  standardized  reporting 
systems  [e.g.,  MedDRA)  unless  the 
standards  are  required  by  regulation. 
This  shortfall  in  industry  incentives 
occurs  because  the  economic  gains  of 
harmonization  cannot  be  attained  by 
individual  firms  acting  alone.  Although 


most  regulatory  authorities  have  agreed 
in  principal  to  implement  international 
standardized  reporting  procedures, 
formal  procedures  have  not  yet  been 
established.  A  few  companies  have 
voluntarily  invested  in  the  standardized 
process,  but  in  the  absence  of  global 
standards,  these  firms  are  uncertain  of 
potential  gains.  FDA  believes  that  the 
proposed  rule  is  a  necessary  step  toward 
achieving  the  desired  international 
standardization  and  its  corresponding 
economic  and  health  benefits. 

Industry  would  benefit  ft-om  FDA 
action  to  reduce  uncertainties  associated 
with  investments  in  harmonization  and 
from  the  ability  to  more  efficiently 
allocate  resources  associated  with  safety 
reporting.  Society  would  benefit  from 
the  improved  quality  of  adverse  event 
information  that  is  a  critical  component 
to  reducing  health  care  costs  associated 
with  avoidable  SADRs.  More  timely  and 
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improved  information,  on  SADRs  is 
needed  to  ensiure  the  safe  use  of 
products  and  to  monitor  early  warnings 
and  imexpected  risks  associated  with 
drugs,  drug-drug  interactions,  drug-food 
interactions,  and  risks  to  certain  patient 
populations. 

V.C.  Benefits 

The  benefits  of  the  proposed  rule 
would  result  both  from  the  public 
health  gains  attributable  to  the 
improved  scope,  uniformity,  and  quality 
of  information  and  analyses  submitted 
in  safety  reports  and  the  economic 
savings  attributable  to  the  more  efficient 
use  of  industry  and  regulatory 
resources. 

.  This  proposed  rule  would  require 
improved  factual  and  analytic  data 
underlying  safety  reporting  and 
analysis,  provide  for  more  timely  safety 
information  for  certain  serious  SADRs, 
and  would  require  a  common  medical 
dictionary,  MedDRA. 

The  timely  identification  of  SADRs  is 
critical  to  managing  risk  information 
and  to  the  safe  prescribing  and  use  of 
new  drugs.  Accurate  and  timely  risk 
information  is  especially  significant  in 
the  early  months  after  product  launch  to 
develop  appropriate  prescribing  and  use 
behaviors  as  health  care  practitioners 
and  consumers  are  learning  about  the 
product  safety  and  use.  Newly  approved 
product  use  can  quickly  grow  from  a 
few  thousand  patients  (the  population 
in  clinical  trials)  to  many  thousands  or 
millions.  Rare  but  serious  SADRs  are 
detected  only  after  exposure  to  very 
large  patient  populations.  Forty  percent 
of  SADR  reports  are  for  drugs  approved 
within  the  last  3  years.  Compounding 
this  need  for  timely  serious  SADR 
information,  U.S.  patients  are 
increasingly  the  first  in  the  world  to 
have  access  to  new  medications  (49 
percent  of  new  drugs  were  first 
approved  in  the  United  States  between 
1996  and  1998,  compared  with  31 
percent  in  1991-1995). 

More  timely  and  improved  factual 
information  would  also  enhance  the 
identification  of  other  important  factors 
associated  with  the  risks  of  SADRs. 
These  factors  include  subpopulations 
that  may  differ  from  clinical  trial 
participants,  patients  taking  multiple 
medications  or  medications  that  require 
therapeutic  monitoring,  and  patients 
with  concurrent  comorbidities. 

This  rule  would  require  affected 
entities  to  complete  either  a  minimum 
or  full  set  of  data  in  safety  reports, 
reflecting  levels  of  risk.  That  is,  more 
detail  is  required  for  higher  risk  events 
and  reduced  reporting  for  lower  risk 
events.  This  rule  would  also  requfre  the 
use  of  MedEHlA,  a  medical  dictionary 


developed  by  the  ICH,  in  coding  SADR 
terms.  MedDRA  will  provide  a  uniform, 
consistent  and  specific  presentation  of 
medical  terms.  By  eliminating  the  use  of 
multiple  dictionaries,  MedDRA  would 
facilitate  the  retrieval,  presentation,  and 
simimarization  of  SADR  data  and 
enhance  the  global  communication  and 
acceptance  of  safety  information  and 
reports.  The  use  of  a  single  dictionary 
will  substantially  upgrade  the  quality  of 
safety  analysis  by  incorporating 
uniformity  of  terms.  MedDRA  will  aid 
in  more  expeditious  and  broader 
international  drug  use  comparisons 
within  a  class,  and  prescribing  and  use 
decisions.  Providing  more  complete 
information  and  more  timely  safety 
assessments  would  enhance  the  ability 
of  the  manufacturers  to  more  quickly 
identify,  monitor,  and  communicate  the 
potential  risks  and  benefits  of  marketed 
drugs  and  biologies. 

It  is  well  recognized  that  drug  safety 
information  is  a  critical  element  in  the 
risk  management  of  marketed  drugs  and 
biologies.  In  addition,  the  medical 
literature  provides  substantial 
documentation  of  avoidable 
hospitalizations  associated  "with  SADRs. 
Improving  the  quality,  and  timeliness  of 
safety  information  and  accelerating  the 
communication  of  risk  information  will 
enable  health  care  practitioners  and 
consumers  to  take  appropriate 
corrective  actions  (in  the  case  of 
medication  errors)  and  to  make  more 
informed  decisions  about  treatments. 
Moreover,  the  management  of  risk 
information  is  an  essential  component 
of  risk-based  decisions  that  determine 
the  continued  marketing  or  withdrawal 
of  effective  products  with  newly 
identified  serious  SADRs.  We  discuss 
benefits  more  fully  below  and  show  that 
a  small  reduction  in  the  number  of 
hospitalizations  due  to  SADRs  (as  low 
as  0.85  percent),  due  to  improved 
prescribing  and  use  decisions,  would 
result  in  the  annual  benefits 
outweighing  the  total  costs. 

V.C.I.  Expanded  Safety  Information 

New  drug  approval  decisions  are 
based  on  safety  and  testing  information 
derived  from  clinical  trials  that  typically 
include  several  thousands  of  patients. 
However,  the  number  of  individuals 
tested  in  preapproval  trials  is  not 
sufficiently  large  to  reliably  detect  rare, 
serious  SADRs.  Patient  exposure  can 
quickly  grow  from  thousands  to 
millions  after  product  launch.  Thus, 
especially  in  the  first  few  years  after 
product  launch,  postmarketing 
surveillance  is  a  critical  component  of 
the  overall  continuing  review  and 
assessment  of  drug  safety  (Ref.  1). 
Recent  studies  have  identified  common 


factors  associated  with  increased  risks 
of  SADRs.  These  factors  include 
subpopulations  who  differ  trom  the 
clinical  trial  participants,  e.g.,  the 
elderly,  patients  taking  multiple 
medications  or  medications  that  require 
therapeutic  monitoring,  and  patients 
with  concurrent  comorbidities  (Refs.  2 
through  5).  The  proposed  rule  would 
require  companies  to  collect  proactively 
more  complete  safety  information, 
improving  the  factual  and  analytical 
data  imderlying  the  safety  analyses. 
This  expanded  risk  information  would 
enable  health  care  practitioners  and 
consumers  to  take  appropriate 
corrective  actions  (in  cases  of  avoidable 
medication  errors)  and  to  make  more 
informed  decisions  about  treatments. 

V.C.2.  Improved  Uniformity  and  Quality 
of  Safety  Information 

For  years,  numerous  health  care 
organizations,  teaching  hospitals,  health 
care  professionals,  and  educators  have 
recognized  the  importance  to  public 
health  of  monitoring  SADRs.  Substantial 
evidence  demonstrates  that  effective 
monitoring  and  analyzing  of  SADRs 
facilitate  the  identification  of  trends  and 
warning  signals  that  result  in  improved 
medication  use  and  patient  care  (Refs.  6 
through  10).  Yet,  the  current  drug  and 
biologies  safety  reporting  system, 
encompassing  raw  material  suppliers, 
manufacturers,  health  care  providers, 
and  consumers,  is  fragmented  with 
respect  to  its  oversight  and  lacks 
common  reporting  procedures  and  tools 
for  evaluating  SADRs.  For  example, 
FDA  oversees  mandatory  safety 
reporting  by  manufacturers  of  drug  and 
biological  products  and  voluntary 
reporting  from  health  care  providers  and 
consumers.  Health  care  facilities,  on  the 
other  hand,  may  be  subject  to  safety 
reporting  oversight  by  individual  state 
regulatory  programs,  although  not  all 
states  have  oversight  systems.  The  Joint 
Commission  on  Accreditation  of  Health 
Care  Organizations  (JCAHO),  which 
accredits  health  care  facilities,  has  had 
standards  for  establishing  SADR 
reporting  systems  for  hospitalized 
patients  for  many  years.  Hospitals  may 
establish  their  own  systems 
independently  and  almost  all  conform 
to  the  JCAHO  standards  (Ref.  11). 
Despite,  growing  evidence  that  avoidable 
SADRs  and  serious  SADRs  are 
important  public  health  problems  and 
widespread  acknowledgment  that 
monitoring  SADRs  provides  public 
health  benefits,  FDA  continues  to 
receive  reports  of  only  a  small 
percentage  of  the  serious  and  avoidable 
SADRs  that  occur  in  health  care 
facilities  (Ref.  12).  This  proposed  rule 
would  improve  safety  reporting  by  drug 
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and  biologies  manufacturers,  which  may 
serve  to  provide  a  national  framework 
for  improved  data  collection  and 
analysis  of  safety  reports  from  a  variety 
of  sources. 

The  proposed  rule  would  also  require 
the  use  of  MedDRA.  a  single,  medical 
terminology  developed  by  ICH  that  can 
be  used  for  the  coding  of  SADR  terms. 
MedDRA  is  a  broad-based  dictionary, 
developed  for  international  use,  that 
combines  both  SADR  and  morbidity 
terminology  to  provide  a  uniform, 
consistent,  and  specific  presentation  of 
medical  terms.  By  eliminating  the  use  of 
multiple  dictionaries,  MedDRA  would 
facilitate  the  retrieval,  presentation,  and 
summarization  of  SADR  data  and 
enhance  the  global  communication  and 
acceptance  of  safety  information  and 
reports.  In  addition,  the  use  of  a  single 
comprehensive  medical  dictionary  by 
drug  safety  reporters  and  reviewers 
would  substantially  upgrade  the  quality 
of  safety  analysis  by  incorporating 
unifortnity  of  terms.  Standardizing  the 
terms  and  improving  the  quality  of  the 
roughly  250,000  safety  reports 
submitted  annually  to  FDA  would  lead 
to  better  and  more  timely  safety 
assessments  and  to  improved 
communication  of  risk  information.  The 
widespread  use  and  acceptance  of 
staadardized  SADR  information  by 
regulators  would  ultimately  enhance 
drug  comparisons  within  a  class  and  * 
drug  prescribing  and  use  decisions. 

V,C.3.  Potential  Savings  From  Reduced 
SADR-Related  Hospitalizations 

Improved  timeliness  and  analysis  of 
SADR  data  would  lead  to  a  better 
understanding  and  a  more  rapid 
communication  of  the  risks  of  SADRs. 
By  providing  such  improvements,  the 
proposed  rule  would  reduce  the 
incidence  of  SADRs.  An  agency  estimate 
of  the  potential  economic  benefits  of  the 
rule  is  presented  below  and  reflects  the 
value  of  the  expected  hospital  cost 
savings  and  the  avoided  lost  wages  that 
might  result  from  reduced  numbers  of 
SADRs. 

V.C.3.a.  Reduced  rate  of  SADR-related 
hospitalizations.  Numerous  studies 
have  documented  drug-related 
hospitalizations  (60  FR  44182  at  44232, 
August  24,  1995).  A  comprehensive 
review  of  36  articles  focused  specifically 
on  SADRs  as  the  primary  cause  of 
hospitalization.  This  study  counted  the 
number  of  reactions  attributed  to 
unintended  consequences  of  drug 
therapy,  excluding  admissions  due  to 
overdose,  intentional  poisoning, 
attempted  suicides,  drug  abuse,  or 
intoxication.  The  percentage  of 
hospitalizations  due  to  SADRs  ranged 
from  0.2  to  22  percent,  with  a  mean  of 


5.5  percent.  FDA  adjusted  this  figure  to 
5  percent  to  remove  over-the-counter 
drugs  (Ref.  13).  Based  on  27.8  million 
hospital  admissions  reported  in  1997, 
excluding  obstetrical  admissions  (Ref. 
14),  the  agency  estimates  the  annual 
number  of  SADR-related 
hospitalizations  at  about  1.4  million  (5 
percent  x  27.8  million).  Absent  available 
data,  the  agency  assumes  the  costs 
associated  with  SADR-related 
hospitalizations  are  similar  to  the 
average  cost  of  a  hospital  stay,  but 
requests  comments  and  supporting  data 
on  this  assumption.  Therefore,  applying 
an  estimated  cost  of  $9,177  for  an 
average  hospital  stay  (Ref.  15)  implies 
total  annual  SADR-related  hospital 
admission  costs  of  about  $12  billion 
($9,177x1.4  million). 

If  the  improved  reporting  and 
analyses  of  SADRs  led  to  the  avoidance 
of  only  2  percent  of  these 
hospitalizations,  the  economic  savings 
would  amount  to  $252.2  million 
annually. 

V.C.3.b.  Reduced  rate  of  in-bospital 
SADRs.  Bates  et  al.  conducted  a  random 
sample  of  nonobstetrical  admissions  to 
two  large  tertiary  care  hospitals  in 
Massachusetts  over  a  6-month  period 
(Ref.  16).  His  prospective  investigation 
of  SADRs  included  interviews  with 
medical  staff  and  daily  reviews,  of  all 
medical  charts.  He  estimated  the 
incidence  of  all  SADRs,  including 
medical  errors,  at  6.5  percent  with  an 
average  increase  in  hospital  costs  .of 
$2,595  per  case.  Extrapolating  these 
findings,  FDA  estimated  the  annual 
number  of  in-hospital  SADRs  at  1.8 
million  and  the  total  additional  hospital 
cost  at  $4.7  billion  annually.  If  this 
proposed  rule  led  to  a  2  percent 
reduction,  the  economic  benefits  would 
be  $93.6  million  annually. 

In  a  comprehensive  review  of  studies 
that  estimated  the  incidence  of  SADRs 
and/or  the  magnitude  of  hospital  costs 
due  to  SADRs,  the  U.S.  General 
Accounting  Office  cited  substantial 
variation  in  estimates  (Ref.  17).  These 
differences  may  be  due  to  inconsistent 
definitions  of  SADRs,  different  study 
methodologies  (active  prospective 
investigation  versus  retrospective 
review  of  patient  records), 
representativeness  of  the  samples,  and 
particular  methods  used  to  extrapolate 
study  findings  to  a  national  level.  For 
example,  Lazarou  et  al.  and  Classen  et 
al.  estimated  the  incidence  of  serious 
SADRs  using  the  WHO  definition  of 
SADR  and  excluding  other  factors  such 
as  poisonings,  intentional  overdoses, 
and  therapeutic  failure  (Refs.  18  and 
19).  These  two  studies  had  findings 
similar  to  Bates  et  al.  On  the  other  hand 
Thomas  et  al.  reviewed  randomly 


selected  hospital  discharge  records  in 
two  states  emd  found  a  lower  incidence 
of  "drug  injury".  However,  he  used  a 
particularly  restrictive  definition  of 
SADR,  one  that  resulted  in  prolonged 
hospitalization  or  disability  at  discharge 
(Ref.  20).  Despite  the  uncertainties  of 
estimating  the  incidence  and  cost  of 
hospital  related  SADRs,  FDA  believes 
that  the  $4.7  billion  estimate  for  in- 
hospital  SADRs  derived  above  provides 
a  plausible  estimate. 

V.C.3.C.  Indirect  benefits  of  reducing 
the  hospital  costs  of  SADRs.  The 
indirect  benefits  of  reduced  drug-related 
illnesses  are  derived  from  estimates  of 
the  costs  of  missed  work  or  reduced 
productivity.  Several  studies  on  SADR- 
related  hospital  admissions  stratified 
findings  by  patient  age.  Roughly  58 
percent  of  SADR  admissions  were  for 
patients  aged  20  to  59.  The  remaining  42 
percent  were  for  patients  under  20  years 
(less  than  10  percent)  and  over  59  years 
old  (Refs.  21  through  23).  To  calculate 
productivity  losses,  the  agency  assumed 
56  hours  per  admission  for  patients  aged 
20  to  59  years  (40  hours  of  lost  work  per 
hospitalization  plus  16  additional  hours 
for  recovery  and  foUowup  doctor 
visits)  2  and  14  hours  for  the  remaining 
groups  (to  account  for  lost  volunteer 
time  or  for  time  away  frtjm  work  for  the 
care  givers  of  dependent  patients).  The 
wage  rates  used  are  the  average  hourly 
production  workers  earnings  of  $15.96 
for  patients  aged  20  to  59  ($12.28  plus 
30  percent  for  benefits),  and  $12.28  for 
the  remaining  patients  or  their  care 
givers  (Ref.  14).  The  estimated  value  of 
this  lost  productivity  is  $812  million. 
To  estimate  simileir  indirect  benefits 
for  in-hospital  SADRs,  the  agency 
assumed  the  same  distribution  of 
patient  ages.  Related  productivity  losses 
are  assumed  to  be  16  and  6  additional 
hoius  respectively,  for  patients  aged  20 
to  59,  and  for  the  remaining  groups.  The 
estimated  value  of  this  lost  productivity 
is  $323  million. 

A  2  percent  reduction  in  costs  of 
SADR-related  hospitalizations  and 
prolonged  hospitalizations  would  yield 
indirect  benefit  savings  of  $22.7  million. 
These  estimates  may  somewhat 
overstate  the  value  of  lost  productivity 
for  the  20  to  59  age  group  because  all 
patients  are  assumed  to  be  employed. 
On  the  other  hand,  indirect  benefits  for 
the  remaining  age  groups  are 
understated  because  many  of  these 

patients  are  in  the  workforce  and  for 
those  who  are  not.  data  are  inadequate 

to  measure  their  contribution  to  society. 


2  The  agency  used  40  hours  to  estimate  work 
productivity  losses.  This  estimate  is  consistent  with 
current  hospital  discharge  data  and  with  the  length 
of  stay  for  drug-related  hospitalizations  (Ref.  21). 
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V.C.3.d.  Sum  of  SADR-related  costs. 
Summing  these  estimates,  the  total 
annual  direct  and  indirect  benefits  of 
reducing  avoidable  SADR-related 
hospitalizations  and  longer  hospital 
stays  by  2  percent  would  lead  to 
economic  benefits  of  $368.5  million  per 
year.  Varying  the  assumption  of  a  2 
percent  reduction  in  hospital  costs  with 
a  1,  3,  and  5  percent  reduction,  would 
yield  annual  benefits  of  $184  million. 
$553  million,  and  $921  million, 
respectively.  A  reduction  of  only  0.85 
percent  in  the  hospital  costs  associated 
with  SADRs  would  be  needed  to 
outweigh  the  annualized  industry  costs 
of  $155  million.  Furthermore,  under  any 
of  these  scenarios,  the  total  SADR- 
related  hospital  savings  would  outweigh 
the  costs  of  this  rule.  With  a  2  percent 
or  greater  reduction,  the  annual  benefits 
would  outweigh  the  costs  beginning  in 
the  first  year.  Nonetheless,  the  agency 
seeks  comment  on  our  estimates  of 
expected  reductions  in  hospital-related 
costs,  including  the  potential  for 
reducing  the  incidence  and  length  of 
stay  of  hospital-related  SADRs. 

In  contrast  to  focusing  only  on 
hospital  costs  of  SADRs,  one  study 
estimated  the  direct  costs  of  drug- 
related  morbidity  and  mortality  for  the 
ambulatory  population  at  $76.6  billion 
aimually,  with  the  largest  component 
$47.4  billion  for  drug-related 
hospitalizations  (Ref.  24).  The 
remaining  cost  components  included: 
$14.4  billion  for  long-term  care,  $7.5 
billion  for  physician  visits,  $5.3  billion 
for  emergency  department  visits,  and 
$1.9  billion  for  additional  prescriptions. 
Again,  assuming  a  2  percent  reduction, 
savings  are  approximately  $948  million 
annually. 

V.C.4.  Cost  Savings  and  More  Efficient 
Use  of  Resources 

The  proposed  rule  is  intended  to 
complenfent  and  formalize  international 
efforts  by  industry  representatives  and 
major  international  regulatory  bodies  to 
achieve  a  more  uniform  and  global 
approach  to  safety  reporting.  The 
content,  analyses,  and  timing  of  SADR 
report  submissions  would  closely  align 
with  international  initiatives  and 
recommendations.  To  the  extent  that 
U.S.  requirements  become  harmonized 
within  a  global  context,  companies  that 
compete  internationally  would  benefit 
fttjm  this  proposed  rule.  Multiple 
international  due  dates  for  safety  report 
submissions  and  reformatting  of  the 
same  information  to  meet  different 
regulatory  requirements  represent 
opportunity  costs  that  could  be 
allocated  elsewhere.  Companies  would 
accrue  savings  through  a  substantial 
reduction  or  elimination  of  the 


reformatting  of  postmarketing  periodic 
safety  report  information  to  meet 
varying  international  requirements  and 
by  synchronizing  report  frequencies  and 
due  dates  internationally.  Thus,  as  the 
international  community  harmonizes, 
companies  would  achieve  efficiencies, 
eliminate  duplicative  processes,  and 
reallocate  those  resources  more 
efficiently. 

The  agency  contracted  with  the 
Eastern  Research  Group.  Inc.  (ERG),  an 
economics  consulting  firm,  to  estimate 
the  potential  benefits  that  would  accrue 
to  drug  and  biologies  companies  in  the 
long  run,  as  international  harmonization 
efforts  align  and  generate  cost  savings. 
These  savings  include  more  efficient 
regulatory  safety  reporting,  more 
efficient  sharing  of  safety  information, 
and  a  common  medical  terminology. 
ERG  estimated  the  following  specific 
categories  of  benefits:  More  efficient 
management  of  drug  safety  data,  more 
efficient  intercompany  agreements,  and 
international  harmonization  of  the 
postmarketing  periodic  safety  report 
format  (i.e.,  use  of  PSUR  format).  ERG 
applied  estimates  of  savings  by  category 
and  firm  size  to  the  number  of  affected 
firms  within  each  affected  industry.  The 
methodologies  and  procedures  for 
deriving  these  estimates  are  fully 
presented  in  ERG's  final  report  (Ref.  25). 

V.C.4.a.  Savings  related  to 
maintaining  and  building  data  bases  of 
SADRs  and  intercompany  transfers  of 
drug  safety  data. 

Drug  and  biologies  companies 
maintain  safety  data  bases  of  all 
domestic  and  foreign  SADRs  involving 
their  products.  The  management  of 
these  data  bases  can  be  quite  complex 
depending  on  the  individual 
circumstances  of  manufacturing  and 
marketing.  Companies  may  have  foreign 
subsidiaries,  domestic  and  foreign 
manufacturing  sites,  and  varied 
licensing  agreements  with  other 
companies  for  marketing  products. 
Foreign  subsidiaries  and  licensees 
generally  submit  SADR  reports  to  U.S. 
companies  by  fax.  U.S.  companies  then 
reenter  the  reports  into  their  own 
databases.  Use  of  standardized  safety 
report  formats  and  content 
internationally  will  lend  itself  to 
electronic  transmission  of  safety 
information.  In  these  cases, 
intercompany  and  intracompany 
sharing  of  safety  information  will  be 
substantially  facilitated.  ERG  estimated 
these  benefits  at  $3.1  million  annually. 

V.C.4.b.  Savings  related  to  greater 
ease  in  entering  into  intercompany 
agreements.  As  requirements  for  drug 
and  biologies  safety  reporting  become 
harmonized,  drug  and  biologies 
companies  will  find  it  easier  to 


coordinate  safety  reporting  efforts  when 
entering  into  various  agreements  with 
other  manufacturers  or  sales 
organizations.  In  the  current 
organizational  structure  of  the  industry, 
companies  are  frequently  negotiating 
licensing  agreements,  mergers,  joint 
ventures,  and  other  contractual  matters 
with  other  companies.  For  these 
arrangements,  companies  must  develop, 
share,  and  merge  drug  safety  reports 
from  around  the  world.  At  present, 
negotiation  of  drug  safety  data  sharing  is 
often  complicated  by  reporting  formats 
and  requirements  that  differ  between 
regions.  ERG  estimated  the  potential 
savings  that  would  accrue  from 
simplified  negotiation.of  licensing 
agreements  due  to  standardized 
reporting  formats  and  requirements  at 
$4.2  million  annually. 

V.C.4.C.  Savings  related  to  eventual 
international  harmonization  to  the 
PSUR  format.  ERG  estimated  the 
potential  savings  to  industry  of 
preparing  a  single  PSUR  that  would  be 
accepted  by  regulatory  authorities 
internationally  on  the  same  date. 
Currently,  companies  are  faced  with 
many  inconsistent  requirements  and 
must  meet  the  individual  requirements 
and  timeframes  of  each  country.  ERG 
estimated  these  savings  at  $24.3  million 
annually. 

V.C.4.d.  Potential  savings  in  clinical 
trial  management.  Some  companies 
noted  that  they  would  convert  medical 
terms  from  clinical  trials  to  MedDRA 
whether  or  not  it  was  required  by  FDA. 
Assuming  that  this  transition  will 
gradually  apply  to  future  clinical  trials, 
a  single  medical  terminology, 
internationally  developed,  accepted, 
and  applied,  would  allow  companies  to 
more  easily  transmit,  integrate,  and 
analyze  clinical  trial  data  frt}m  global 
sites.  Subsequent  reductions  in  time  and 
resources  would  contribute  to  reduced 
costs  during  drug  development.  Based 
on  input  from  industry,  ERG  developed 
a  narrow  focus  of  savings  associated 
with  clinical  trial  data  management 
valued  at  $7.2  million  annually. 

V.C.4.e.  Leveraging  specialized 
knowledge.  This  proposed  rule  also 
provides  the  groundwork  for 
establishing  focused  centers  of  technical 
information  on  drug  safety.  Global 
companies  and  regulatory  agencies  vdU 
have  the  opportunity  to  create 
economies  of  expertise  by  concentrating 
specialized  knowledge  of  global  drug 
use  and  product  risks  and  benefits  in 
centralized  locations.  To  the  extent  that 
safety  information  is  better  managed, 
imderstood,  and  shared  with  interested 
parties,  substantial  benefits  will  accrue. 
Neither  ERG  nor  FDA  could  quantify 
these  benefits. 
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V.C.4.f.  Total  benefits.  ERG  estimated 
the  total  industry  savings  from  more 
efflcient  use  of  resources  to  be  $38.8 
million  annually.  This  estimate, 
however,  accounts  for  only  a  modest 
portion  of  the  potential  benefits  of  the 
broader  set  of  initiatives  that  enhance 
electronic  submissions  and  global 
harmonization  of  safety  reporting.  Table 


12  simimarizes  the  estimated  annual 
benefits  of  this  proposed  rule.  The 
agency  recognizes,  however,  that  the 
industry  savings  component  will  not  be 
fully  realized  until  safety  reporting 
requirements  are  harmonized 
internationally.  The  agency  believes  that 
these  benefits  could  be  achieved  in  a 
relatively  short  period  after  this  rule 


becomes  final.  The  agency  is  ready  to 
accept  PSUR  formats  and  the  use  of 
MedDRA  for  coding  of  individual  case 
safety  reports  at  the  present  time  {see 
draft  guidance  of  2001).  In  addition,  the 
European  Union  and  Japan  currently 
accept  PSUR  formats  and  the  use  of 
MedDRA. 


Table  12.— Summary  of  the  Annual  Benefits 


Savings  category 


Public  health  benefits  for  a  2  percent  reduction  in  SADR-related  hospital  costs: 

Reduced  SADR-related  hospital  admissions  

Reduced  In-hospital  SADRs 

Indirect  benefits  from  reduced  hospitalizations 


Total  hospital-related  savings  

Expanded  safety  information  on  product  approvals  .. 
Improved  risk  communication  and  product  selection 
Future  Industry  Savings: 

Efficiencies  in  database  maintenance 

Facilitation  of  PSUR  submissions  

Facilitation  of  intercompany  negotiations 

Clinical  trial  management  


Total  Industry  Savings «... 

Economies  of  Managing  Drug  Expertise 


$  Million 
(annually) 


252.2 
93.6 
22.7 


368.5 
{^) 

3.1 

24.3 

4.2 

7.2 


^38.8 


1  Assumina  "3  of  these  savinas  begin  in  year  2  ($11.6  mHtion),  %  in  year  3  ($23.3  million),  and  $38.8  million  in  yeare  4  through  10,  the 
annJS  presenVvalCf  is1^8.5  mS  discounted  at  7  percent  wer  10  years.  The  10-year  time  horizon  allows  a  reasonable  pro,ectK)n  of  cur- 
rent information  given  the  unforseen  progress  and  irnpacts  of  medical  and  computer  technology. 

2  Not  estimated. 


V.D.  Costs  of  Compliance 

This  section  presents  the  estimated 
compliance  costs  of  the  proposed 
requirements.  As  explained  in  the 
following  paragraphs,  the  proposed  rule 
clarifies  and  expands  existing 
requirements  for  submitting 
premarketing  expedited  reports, 
postmarketing  expedited  initial  and 
followup  reports,  and  postmarketing 
periodic  safety  reports  to  FDA.  Drug  and 
biologies  manufacturers  would  be 
required  to  use  direct  verbal  contact  to 
collect  information  sufficient  to 
determine  the  nature,  severity,  and 
.  outcome  of  SADRs  and  to  evaluate  and 
describe  the  safety  profile  or  changes  in 
the  safety  profile  of  marketed  drugs.  The 
proposed  regulation  also  specifies 
criteria  for  reporting  individual  case 
safety  reports  and  designates  data 
elements  that  must  be  completed  as  a 
condition  for  initial  and  followup 
reporting.  Each  SADR  in  a 
postmarketing  individual  case  safety 
report  for  human  drugs  and  biologies 
must  be  coded  using  the  appropriate 
"preferred  term"  in  the  latest  version  of 
MedDRA.  The  proposal  also  requires  a 
physician  to  review  the  postmarketing 
expedited  and  periodic  safety  reports. 
The  proposed  rule  would  codify  the 
data  elements,  analyses,  and  report 
format  of  the  required  postmarketing 


periodic  safety  report  submissions  and 
harmonize  many  of  these  requirements 
with  ICH  initiatives.  Applicants  holding 
an  approved  marketing  application 
would  be  required  to  submit  semiannual 
individual  case  safety  reports  and  more 
detailed  postmarketing  periodic  safety 
reports  that  contain  cumulative  and 
comprehensive  data,  analyses, 
tabulations,  summaries,  and  other 
information.  The  proposed  rule  also 
includes  revisions  to  IND  safety 
reporting  requirements  and 
bioavailability  and  bioequivalence  study 
requirements. 

V.D.I.  Costs  of  New  Recordkeeping  and 
Reporting  Requirements 

V.D.l.a.  Number  of  reports.  In  1998. 
manufacturers  and  applicants  of  human 
drug  and  biological  products  submitted 
approximately  230,000  individual  case 
safety  reports  of  SADRs  to  FDA.  Data 
from  about  130.000  of  these  individual 
case  safety  reports  in  the  agency's 
Adverse  Event  Reporting  System  (AERS) 
were  analyzed  to  estimate  the  annual 
number  of  future  SADR  reports 
expected  to  be  included  as  revised 
expedited  and  new  semiannual 
submissions.  However,  not  enough  data 
exists  to  predict  the  number  of  new 
expedited  reports  the  agency  may 
expect  each  year.  For  this  analysis. 


estimates  of  new  expedited  reports  for 
human  drugs  and  biological  products 
were  based  on  counts  of  similar  reports 
received  by  the  agency  during  1998.  The 
estimated  number  of  expedited  reports 
for  blood  products  is  derived  from 
published  studies  (Refs.  26  and  27). 

The  agency  does  not  know  how  many 
TPSRs,  and  PSURs  and  IPSRs  would  be 
submitted  annually,  because  applicants 
with  pre- 1998  drug  approvals  can 
submit  either  format.  In  addition, 
applicants  with  ANDAs  approved  on  or 
after  January  1, 1998,  may  choose  to 
submit  a  TPSR  rather  than  a  PSUR  or 
IPSR  if  the  innovator  NDA  was 
approved  before  January  1, 1998. 
Despite  this  uncertainty,  this  analysis 
estimates  the  number  of  new  filings  of 
postmarketing  periodic  safety  reports 
based  on  average  counts  of  pre-  and 
post- 1998  drug  approvals. 

The  number  of  affected  reports  for 
prescription  drugs  marketed  for  human 
use  without  an  approved  application, 
IND  safety  reports,  bioavailability/ 
bioequivalence  safety  reports,  and  other 
reports  were  projected  from  counts  of 
similar  reports  received  by  FDA. 
Estimates  for  the  total  number  of  reports 
affected  by  the  proposed  rule  are  shown 
in  table  13. 
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Table  13.— Number  of  Affected  Reports  by  Regulatory  Status 


Type  of  report 


Expedited: 

Serious  and  unexpected  SADRs 

Always  expedited  report  

Unexpected   SADR  with   unknown 

outcome 

Informatkjn   suffk:ient   to   consider 

product  administration  changes  .. 

Medication  errors 

30-day  followup. 

Serious  SARs — blood  products 

IND  Safety 

Information   sufficient   to   consider 

product  administration  changes  .. 
Bioavailability/bioequivalence  safety 

report 

Periodic: 

TPSR 

PSUR  

ISUR  

Individual    case    safety    reports — 

semiannual  submission 

Other: 

Reports  to  manufacturer  or  appli- 
cant   

Submit  safety  records  to  FDA  upon 

request 

Annual  reports  


Dmgs 

marketed 

without  an 

approved 

application 


350 
50 


5 

1,000 

340 

0 


NDA/AND 


50.000 
1.500 

912 

300 

100.000 

43,000 

0 


0 

0 

1,400 

2,500 

350 

4,726 

4,548 

15 
2,363 


Biok>gk:s 


Bkx)d 
products 


3,000 
100 

25 

4 

10,000 

3,000 

0 


0 

0 

35 

35 

3 

480 

100 

4 
d9 


0 
0 
0 

7,000 


IND 


Bioavailabifity 

and 
bioequivalence 


600 

0 

0 
0 
0 


Total 


0 
0 

53,350 
1.650 

0 

963 

0 
0 
0 

309 

111,000 

46.340 

7,000 

0 

600 

200 

200 

0 
0 
0 

1,435 

2,535 

353 

5.206 


4,652 

21 
2,432 


V.D.l.b.  New  time  burden.  The 
proposed  rule  requires  manufacturers 
and  applicants  to  use  active  query  to 
acquire  the  outcome  (i.e.,  whether  an 
SADR  is  serious  or  nonserious)  and 
required  data  set  for  any  spontaneously 
reported  individual  case  safety  report 
that  they  receive  pertaining  to  their 
marketed  human  drug  or  biological 
product.  Furthermore,  the  proposed  rule 
requires  that  every  individual  case 
safety  report  submitted  to  the  agency  be 
assigned  an  appropriate  MedDRA  code. 
Although  individual  case  safety  reports 
are  currently  submitted  for  most  SADRs, 
depending  on  the  type  of  SADR,  the 
proposed  rule  may  impose  an  additional 
burden  on  health  professional  personnel 
if  active  query  is  not  already  used  ' 

routinely  by  a  manufacturer  or 
applicant.  Regulatory  affairs  personnel 
working  with  the  health  professional 
may  spend  additional  time  assigning  the 
MedDRA  code  and  documenting  the 
active  query.  The  agency  seeks  comment 
on  the  reasonableness  of  the  estimates  of 
the  time  burden  and  the  type  of 
employee  anticipated  to  fulfill  the  new 
requirements  detailed  in  the  following 
paragraphs. 

V.D.I. b.i.  Expedited  reports.  The 
nature  of  the  SADR  (i.e.,  whether  the 
SADR  is  expected  or  unexpected)  and 
whether  the  outcome  is  known  (i.e.. 


SADR  is  serious  or  nonserious)  will 
determine  the  data  needed  and  when 
and  if  an  individual  case  safety  report 
should  be  submitted  to  FDA.  At  present, 
individual  case  safety  reports  of  SADRs 
that  are  both  serious  and  unexpected  are 
submitted  as  15-day  alert  reports. 

The  proposed  rule  adds  conditions  for 
determining  expedited  reports  (e.g., 
minimum  data  set  required).  In 
addition,  it  specifies  Uiat  an  expedited 
report  for  an  individual  case  safety 
report  must  contain  a  full  data  set, 
including  MedDRA  codes,  and  that 
supporting  documentation  such  as 
hospital  discharge  records,  autopsy 
reports,  or  death  certificates  must  be 
submitted,  if  available.'This  aspect  of 
the  proposal  may  impose  a  new  burden 
estimated  at  1  hour  each  for  health 
professionals  and  regulatory  affairs 
personnel  (see  table  14). 

The  proposal  defines  new  criteria  for 
determining  when  expedited  reports 
should  be  submitted.  Certain  medically 
significant  SADRs  as  listed  in  the 
proposal,  whether  unexpected  or 
expected,  and  all  domestic  reports  of 
actual  and  potential  medication  errors 
would  be  required  to  be  submitted  to 
FDA  in  an  expedited  maimer. 
Furthermore,  when  the  outcome  of  a 
spontaneous,  unexpected  SADR  cannot 
be  determined,  an  expedited  report 
must  be  submitted  to  the  agency.  In 


these  circumstances,  manufacturers  and' 
applicants  are  assumed  to  allocate  fi^m 
16  to  24  hours  more  time  for  health 
professionals  and  regulatory  affairs  and 
clerical  personnel  to  prepare  emd  submit 
these  new  reports.  Table  14  lists  the 
.additional  hours  each  type  of  employee 
may  spend  complying  with  these  new 
requirements. 

In  addition  to  individual  case  safety 
reports,  manufacturers  cind  applicants 
may  receive  safety  information  from 
domestic  or  foreign  studies  that  is 
judged  to  be  sufficient  to  consider  a 
change  in  product  administration.  In 
this  case,  the  proposed  rule  requires  that 
a  neirrative  report  of  these  findings  be 
submitted  to  the  agency  as  an  expedited 
report.  Preparing  and  submitting  this 
new  report  may  take  up  to  8  hours  of 
time  from  health  professionals  and 
regulatory  affairs  and  clerical  personnel 
as  shown  in  table  14. 

V.D.l.b.ii.  FoIlovMip  reports.  The 
proposed  rule  establishes  timeframes 
and  data  elements  required  for 
submission  of  expedited  individual  case 
safety  reports.  If  required  data  elements 
were  not  submitted  with  the  initial 
filing  of  an  expedited  report  of  a  serious 
SADR  or  a  medication  error  report,  then 
the  applicant  must  continue  to  use 
active  query  to  obtain  the  additional 
information.  This  information  must  be 
submitted  to  FDA  in  a  followup  report 
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within  30  calendar  days  of  the  previous 
filing.  If  the  full  data  set  is  still  not 
obtainable,  the  30-day  foUowup  report 
must  include  all  safety  information 
obtained,  highlighting  new  information 
and  stating  the  reasons  for  the  inability 
to  obtain  complete  information.  The 
agency  estimates  that  8  additional 
hours,  as  shown  in  table  14,  are  needed 
for  these  followup  reports. 

Apphcants  must  also  submit  any  new 
safety  information  to  FDA  for  any  other 
expedited  or  followup  report  within  15 
days  of  receipt  of  the  new  information. 
This  provision  is  currently  required; 
therefore,  no  additional  hours  are 
allocated  to  this  provision. 

V.D.l.b.iii.  Blood  products.  Collection 
and  transfusing  facilities  are  currently 
required  to  investigate,  prepare,  and 
maintain  written  reports  of  complaints 
of  SARs  arising  as  a  result  of  blood 
collection  or  transfusion.  Furthermore, 
if  a  fatality  occurs  as  a  complication  of 
blood  collection  or  transfusion,  facilities 
must  notify  FDA  as  soon  as  possible  and 
follow  up  with  a  written  report  within 
7  calendar  days  after  the  fatality  occurs. 
The  proposed  rule  will  require  that  all 
written  reports  submitted  to  the  agency 
use  the  individual  case  safety  report 
format.  This  change  in  reporting  format 
is  not  expected  to  increase  the  time 
needed  to  prepare  and  submit  reports  of 
fatalities.  In  addition,  the  proposed  rule 
will  require  that  any  serious  nonfatal 
SAR  related  to  collection  or  transfusion 
of  blood  and  blood  components  be 
submitted  as  a  expedited  report  within 
45  calendar  days.  As  shown  in  table  14, 
blood  facilities  may  spend  up  to  16 
hours  more  preparing  and  submitting 
each  of  these  expedited  reports. 

V.D.I. b.iv.  INDand  bioavailability/ 
bioequivalence  safety  reports.  Sponsors 
of  an  IND  are  currently  required  to 
submit  written  and  telephone  safety 
reports.  The  proposed  rule  will  add 
some  conditions  for  reporting  and 
require  that  reportable  SADRs  include 
the  minimum  data  set.  Sponsors  of  INDs 
will  be  required  to  submit  written  safety 
reports  to  FDA  and  all  participating 
investigators  of:  (1)  Any  SADR  that, 
based  on  the  opinion  of  either  the 
sponsor  or  investigator,  is  both  serious 
and  unexpected  and  (2)  any  information 
that  might  materially  influence  the 


benefit-risk  assessment  of  an 
investigational  drug  or  that  would  be 
sufficient  to  consider  a  change  in  either 
product  administration  or  in  the  overall 
conduct  of  a  clinical  investigation.  The 
agency  is  also  expanding  the  current 
requirement  for  telephone  and  facsimile 
transmission  of  safety  reports  of 
unexpected  death  or  life-threatening 
SADRs  to  include  those  that  meet  these 
criteria  based  on  the  opinion  of  either 
the  sponsor  or  investigator.  In  addition, 
the  agency  is  making  minor  changes  to 
align  current  IND  safety  reporting 
requirements  with  the  proposed  changes 
to  postmarketing  safety  reporting. 

The  agency  anticipates  that  very  few 
investigator-initiated  reports  would  be 
submitted  under  the  proposed  rule. 
Because  the  number  of  new  reports  (i.e., 
approximately  10  per  year)  would 
represent  less  than  0.2  percent  of  all 
individual  IND  safety  reports  submitted 
to  the  agency  in  a  year,  no  additional 
burden  is  estimated.  However,  up  to  4 
hours  may  be  needed  for  sponsors  to 
accommodate  the  new  requirements  for 
written  safety  reports  for  information 
sufficient  to  consider  a  change  in 
product  administration  (see  table  14). 

In  addition,  the  agency  would  require 
submission  of  expedited  safety  reports 
for  certain  bioavailability  and 
bioequivalence  studies  that  are  exempt 
from  submission  of  an  IND.  The  agency 
estimates  14  hours  per  report  are  needed 
to  comply  (see  table  14). 

V.D.I. b.v.  Semiannual  submissions  of 
postmarketing  individual  case  safety 
reports.  The  current  regulations  require 
,  that  postmarketing  individual  case 
safety  reports  from  domestic  marketing 
experience  for  serious  expected  adverse 
drug  experiences,  nonserious 
unexpected  adverse  drug  experiences, 
and  nonserious  expected  adverse  drug 
experiences  be  submitted  to  the  agency 
in  postmarketing  periodic  safety  reports. 
Under  the  proposed  rule,  most 
individual  case  safety  reports  not 
submitted  to  FDA  as  an  expedited  report 
would  be  submitted  as  a  separate  report 
twice  a  year.  All  reports  of  actual  or 
potential  medication  errors,  whether  or 
not  an  SADR  occurs,  would  be 
submitted  as  expedited  reports  and  not 
submitted  semiannually.  Individual 
case  safety  reports  of  nonserious  SADRs 


that  are  expected  or  listed  would  no. 
longer  be  submitted  to  the  agency. 
Exceptions,  for  vaccines,  would  be 
reports  of  nonserious,  expected  SARs 
and  expected  SARs  with  an  unknown 
outcome,  which  would  be  submitted 
semiannually.  Nevertheless,  applicants 
would  be  expected  to  maintain  these 
reports  and  include  them  in  tabular 
summaries  provided  in  the 
postmarketing  periodic  safety  reports 
{e.g.,  PSURs). 

Whereas  the  current  postmarketing 
periodic  safety  reporting  regulations  do 
not  apply  to  foreign  reports  of  SADRs, 
the  proposed  rule  would  require  that 
foreign  individual  case  safety  reports  of 
serious  and  expected  or  listed  SADRS 
be  submitted  semiannually.  The  agency 
is  imable  to  predict  how  many  foreign 
reports  may  be  submitted.  For  the 
purpose  of  this  analysis,  therefore,  the 
number  of  nonserious  and  expected  or 
listed  individual  case  safety  reports  is 
assumed  to  be  equal  to  the  number  of 
serious  and  expected  or  listed  foreign 
reports,  and  the  overall  number  of 
individual  case  safety  reports  submitted 
in  a  year  would  remain  unchanged. 

Although  the  number  of  individual 
case  safety  reports  submitted  annually 
as  a  postmarketing  periodic  safety  report 
is  expected  to  remain  stable,  the  timing 
of  these  submissions  may  change. 
Reports  will  be  submitted  less 
frequently  (semiannually  rather  than 
quarterly)  for  products  that  have  been 
on  the  market  for  less  than  3  years  and 
more  frequently  (semiaimually  rather 
than  annually)  for  products  that  have 
been  on  the  market  for  more  than  3 
years.  Furthermore,  additional  time  may 
be  needed  for  an  active  query  to  obtain 
a  full  data  set  for  reports  of  serious  and 
expected  or  listed  SADRs  and  a 
minimum  data  set  for  all  SADRs.  Based 
on  reports  to  AERS  in  1998,  the  agency 
-estimates  that,  on  average, 
approximately  35  individual  case  safety 
reports  may  be  submitted  semiannually 
for  each  drug  product.  Regulatory  affairs 
personnel  and  health  professionals 
might. spend  up  to  10  additional  hours 
each  to  obtain  and  process  information 
for  each  semiannual  submission  (see 
table  14). 


Table  14.— Estimated  New  Burden  for  Expedited  and  Semiannual  Reports 


Type  of  report 


Expedited: 

Serious  and  unexpected  SADR  

Always  expedited  report 

Unexpected  SADR  witti  unknown  outcome 


New  or  revised 


Revised 

-now  

New 


New  burden  (hours) 


Health 
professional 


Regulatory 
affairs 


1 
12 
18 


Clerical 


Total 


2 
16 
24 
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' 

New  Of  revised 

New  burden  (hours) 

Type  of  report 

Health 
professional 

Regulatory 
affairs 

Clerical 

Total 

Information  sufficient  to  consider  product  adminis- 
tration changes. 

Medication  en-ors _, „ 

30-day  followup  

New ; 

New 

New 

Revised 

Revised  

New 

Revised 

3 

2 
3 
2 

1 

1 
10 

3 

12 

4 
12 

2 

11 
10 

2 

2 

1 
2 

1 

2 
0 

8 

16 

8 

16 

4 

14 
20 

Serious  SARs — blood  products  : 

IND  Safety: 

Infonnation  sufficient  to  consider  product  adminis- 
tration changes. 
Bioavailability/bioequivalence  safety  report 

Individual  case  safety  reports— semiannual  sufy- 
mission. 

V.D.I  .b.vi.  Postmarketing  periodic 
safety  reports  (TPSR,  PSUR,  and  IPSR). 
Current  agency  regulations  require 
applicants  to  submit  postmarketing 
periodic  safety  reports  at  specified 
intervals.  Each  periodic  safety  report 
must  contain  a  narrative  summary  and 
£malysis  of  adverse  drug  experiences 
received  since  the  last  periodic  report. 
The  proposed  regulation  would  require 
applicants  to  provide  more  thorough 


review  and  analysis  of  the  safety  profile 
for  certain  drugs. 

For  all  applications  approved  on  or 
after  January  1, 1998,  these  reports 
would  be  in  the  PSUR  format  (with 
some  variation)  that  is  currently 
accepted  by  other  regulatory  authorities. 
These  applications  would  be  submitted 
semiannually  for  2  years  after  the  U.S. 
approval  date,  annually  for  the  next  3 
years,  and  every  5  years  thereafter.  In 
contrast  to  current  regulations, 


postmarketing  periodic  safety  reports 
would  have  to  contain  a  more 
comprehensive  analysis  of  the  product's 
safety  record.  Specifically,  applicants 
would  be  required  to  submit,  as 
described  in  chart  1 ,  summary 
tabulations  of  SADRs  (i.e.,  all  SADR 
terms  and  counts  of  occurrences) 
received  since  the  last  periodic  report 
categorized  by  body  system  or  standard 
organ  system  classification  scheme. 


Chart  1. — Required  Suf^mary  Tabulations  of  SADRs  for  PSURs 


Source 


Spontaneous  submissions  from  health  care  professionals 

Studies  or  individual  patient  INDs 

Scientific  literature 


Regulatory  authorities , 

Other  {e.g.  poison  control  centers,  epidemiological  data  bases) 


Outcon>e 


All  serious  and  nonserious. 
All  serious. 

All  serious:  all  nonserious  un- 
listed. 
All  serious. 
All  serious. 


In  addition,  applicants  would  have  to 
submit  cumulative  summary  tabulations 
for  SADRs  that  are  both  serious  and 
unlisted.  Applicants  would  be  required 
to  include  a  discussion  of  these  data 
including  the  medical  significance  or 
mechanism. 

Applicants  would  be  required  to 
submit  a  discussion  of  safety 
information  from  applicant-sponsored 
studies  (either  planned  or  initiated)  and 
published  safety  studies  and  abstracts. 
Furthermore,  applicants  would  be 
required  to  include  a  discussion  of 
certain  lack  of  efficacy  reports  and 
important  new  information  received 
after  the  data  lock  point.  In  addition  to 
analysis  of  individual  case  safety  reports 
and  studies,  applicants  would  be 
required  to  submit  a  comprehensive 
analysis  of  other  safety  information 
specified  in  the  proposal,  such  as 
increased  frequencies  of  listed  SADRs, 
specific  populations,  and  drug 
interactions. 


Applicants  would  also  be  required  to 
provide  other  relevant  safety  and 
baseline  information  as  specified  in  the 
proposal.  This  information  would 
include  worldwide  marketing  status, 
changes  to  the  CCSI,  actions  taken  for 
safety  reasons,  and  worldwide  patient 
exposure.  Appendices  would  include 
additional  safety  information  as 
specified  in  the  proposal  including 
information  related  to  the  current  (or 
proposed  changes)  in  the  U.S.  labeling 
and  safe  use  of  the  product,  summary 
tabulations  of  spontaneous  individual 
case  safety  reports  from  individuals 
other  than  a  health  care  professional, 
summary  tabulations  of  individual  case 
safety  reports  of  SADRs  with  unknown 
outcome  and  medication  errors, 
summary  tabulations  of  SADRs  from 
class  action  lawsuits,  U.S.  patient 
exposure,  assessments  of  lack  of  efficacy 
reports  and  new  information  on 
resistance  to  antimicrobial  drug 
products.  In  addition,  the  name  and 


telephone  number  of  the  licensed 
physicians  responsible  for  the  content 
and  medical  interpretation  of  the 
information  in  the  PSUR  and  the 
addresses  where  all  safety  reports  and 
other  safety  related  records  are 
maintained  would  be  included. 

The  proposal  also  requires  IPSRs  for 
approvals  on  or  after  January  1, 1998. 
While  following  a  similar  format  as  the 
PSUR,  the  IPSR  is  less  comprehensive 
than  the  PSUR  {i.e.,  does  not  require 
submission  of  summary  tabulation 
information).  This  report  would  be 
submitted  7.5  and  12.5  years  after  the 
U.S.  approval  date. 

Unaer'the  proposed  regulation,  TPSRs 
would  be  required  for  applications 
approved  before  January  1,  1998. 
Although  less  comprehensive  than  the 
PSUR,  the  TPSR  would  have  to  contain 
product  safety  information,  including 
simimary  tabulations  and  a  narrative 
smnmary  and  analysis  of  individual 
case  safety  reports,  and  a  history  of 
safety-related  -actions  taken  during  the 
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reporting  period.  The  timing  for  these 
report  submissions  would  be  at  5,  7.5, 
10. 12.5.  and  15  years  after  U.S. 
approval  of  the  product  and  then  every 
5  years  thereafter.  Applicants  would 
have  the  option  to  file  using  the  PSUR 
and  IPSR  formats. 

The  additional  times  required  to 
complete  the  proposed  changes  to 
postmarketing  periodic  safety  report 
submissions  are  shown  in  table  15.  The 
agency  estimates  that  the  new  burdens 
would  be  16  hours  for  TPSRs.  40  hours 


for  PSURs.  and  30  hours  for  IPSRs. 
These  times  represent  estimates  of  the 
average  time  per  report.- recognizing  that 
preparation  times  for  each 
postmarketing  periodic  safety  reports 
may  take  as  little  as  a  day  for  products 
with  few  or  no  SADRs  or  as  much  as 
several  months  for  other  products  that 
are  more  complex  or  associated  with 
many  SADRs.  Based  on  reports  received 
by  the  agency,  a  few  products  account 
for  the  majority  of  the  reports  of  SADRs. 
For  example.  1998  AERS  data  showed 


that  approximately  75  percent  of  the 
postmarketing  periodic  safety  reports  for 
drug  products  included  10  or  fewer 
individual  case  safety  reports, 
accounting  for  only  about  5  percent  of 
all  of  those  reports  submitted  with 
postmarketing  periodic  safety  reports. 
The  other  25  percent  of  postmarketing 
periodic  safety  reports  included  the 
remaining  95  percent  of  individual  case 
safety  reports  submitted  in  1998. 


TABLE  15.— ESTIMATED  NEW  BURDEN  FOR  PERIODIC  SAFETY  REPORTS  AND  OTHER  REPORTS 


Type  of  report 


Periodic: 

TPSR— application  approved  before  1/1/95  

PSUR— application  approved  on  or  afler  1/1/95  .... 
IPSR— application  approved  on  or  after  1/1/95 
Other: 

Reports  of  nonserious  SADRs  and  certain  medica- 
tion errors  to  manufacturer  or  applicant. 

Submit  safety  records  to  FDA  upon  request  

Annual  reports 


New  or  revised 


Revised 

New 

New 


New 


New 

Revised 


New  burden  (hours) 


Healtti 
professional 


0 
M3) 


Regulatory 
affairs 


9 
24 
18 

1 

4 
(7.5) 


Clerical 


4 
(3) 


Total 


16 
40 
30 

1 

8 
(14) 


'  Values  in  parenlfieses  represent  an  estimate  of  the  decrease  in  burden. 


V.D.l.b.vii.  Other  reports.  Currently, 
persons  submitting  postmarketing  safety 
reports  may  elect  to  submit  reports  of 
serious  adverse  drug  experiences  to  the 
manufacturer  or  applicant  rather  than 
submitting  serious  unexpected  adverse 
drug  experiences  directly  to  FDA.  The 
proposed  rule  would  require  submission 
of  all  safety  reports  (i.e..  serious  and 
nonserious  SADRs  and  medication 
errors)  to  the  manufacturer  or  applicant 
within  5  calendar  days  of  initial  receipt 
of  the  information.  Contractors  may 
need  to  allocate  up  to  1  additional  hour 
to  prepare  and  submit  each  report  of  a 
nonserious  SADR  or  medication  error 
that  does  not  result  in  an  SADR  (see 
table  15). 

Persons  maintaining  records  of 
SADRs  may  be  asked  to  submit  any  or 
all  records  to  FDA  within  5  calendar 


days.  The  agency  estimates  that  21  such 
requests  for  SADR  records  would  be 
made  in  a  given  year.  This  new 
reporting  requirement  may  take 
regulatory  affairs  and  clerical  personnel 
up  to  4  hours  each  to  fulfill  each  request 
(see  table  15). 

FDA  will  no  longer  require  that 
applicants  subject  to  an  NDA  or  BLA 
submit  certain  safety  related 
information  with  annual  reports.  This 
reduction  in  reporting  requirements  will 
decrease  the  burden  on  these  applicemts. 
To  prepare  and  submit  each  annual 
report,  applicants  may  save  an 
estimated  13.5  hours  annually  (see  table 
15). 

V.D.l.c.  Anrtual  cost  of  the  reporting 
and  recordkeeping  provisions.  Hourly 
compensation  estimates  for  personnel 
implicated  in  the  proposed  changes  to 


safety  reports  are  shown  in  table  16.  The 
additional  cost  of  the  proposed  changes 
for  each  type  of  affected  report  and  the 
total  annual  cost  of  the  proposed  rule 
are  summarized  in  table  17.  However, 
because  the  annual  costs  depend  on  the 
actual  number  and  type  of  reports 
submitted  to  FDA.  these  costs  are 
uncertain  and  may  fluctuate  from  year 
to  year.  For  example,  if  there  are  50 
percent  fewer  reports  than  estimated, 
annual  costs  would  be  approximately 
$52.2  million  instead  of  $106.6  million. 
If  the  number  of  reports  submitted  is  50 
percent  more  than  shown  in  table  17, 
the  annual  costs  would  be  about  $159.9 
million.  The  agency  seeks  comments  on 
the  reasonableness  of  its  estimates  of 
number  of  reports,  burden  hours,  and 
costs. 


T 

Table  16.— Hourly  Coj^/ipensation 

Health  Practitioner' 

Regulatory  Aff airs^  3 

Clerical 

$67.31 

$36.92 

$17.39 

C 

1  Hourly  compensation  derived  from  the  annual  salary  range  for  clinical  research  physicians  in  the  phanrnaceutical  industry  from  http://ca- 
reers.yahoo.com.  Hourly  compensation  includes  benefits  equal  to  40  percent  of  hourly  wage. 

2  U.S.  Department  of  Labor,  BLS,  "Employer  Costs  for  Employee  Compensation,  Table  12J' 

3  Includes  biostatisticians. 
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Table  17.— Total  Annual  Cost  of  New  Reporting  Burden 


Type  of  report 


Expedited: 

Serious  and  unexpected  SADRs ,.....' 

Always  expedited  reports 

Unexpected  SADR  with  unknown  outcome  

Information  sufficient  to  consider  product  administration  changes 

Medication  errors 

30-day  followup 

Serious  SARs— -t)lood  products » 

IND  Safety: 

Information  sufficient  to  consider  product  administration  changes 

Bioavailability/bioequivalence  safety  report 

Periodic: 

TPSR  „ 

PSUR 

IPSR  

Individual  case  safety  reports — semiannual  submission  '. 

Ottier: 

Reports  of  nonserious  SADRs  and  certain  medication  errors  to  manufacturer  or  appli- 
cant  

Submit  safety  records  to  FDA  upon  request , 

Annual  reports  .' 

Total  Annual  Cost  of  New  Reporting  Burden  

'  Values  in  parentheses  represent  an  estimate  of  cost  savings. 


Number  of 
affected 
reports 


53,350 

1.650 

983 

309 

111,000 

46,340 

7.000 

600 

200 

1,435 

2.535 

353 

5,206 


4.662 

21 

2,432 


Per  report 

cost  of  new 

burden 


$104.23 
612.44 
918.65 

$347.46 
612.44 
366.99 
612.44 

158.54 
508.21 


603.76 
,563.66 
,172.75 


1,042.28 


36.92 

217.24 

M530.99) 


Annual  cost 
($  mil) 


$5.6 
1.0 
0.9 
0.1 
68.0 
17.0 
4.3 

0.1 
0.1 

0.9 
4.0 
0.4 
5.4 


0.2 
0.0 
(1-3) 


$106.60 


V.D.2.  Costs  of  MedDRA 

FDA  contracted  with  ERG  to  estimate 
the  industry  cost  of  using  MedDRA   - 
terms  to  code  individual  case  safety 
reports.  In  Ihe  fall  of  1999,  ERG  and 
FDA  staff  visited  three  drug  companies 
and  conducted  telephone  interviews 
with  several  more  companies  and 
industry  consultants.  The  purpose  of  the 
interviews  was  to  collect  information  to 
assist  in  estimating  the  major  cost 
components  of  implementing  MedDRA. 
ERG'S  complete  report  is  on  file  with  the 
hearing  clerk  (Ref.  25). 

Companies  were  asked  to  describe 
costs  incurred  or  projected  based  on 
company  experiences.  Companies 
identified  major  cost  elements  that 
include  one-time  implementation  costs 
such  as  planning  and  coordination  of 
the  conversion,  converting  existing  data 
and  information  systems,  and  training. 
Recurring  costs  include  MedDRA 
subscription  and  maintenance  costs. 

.  ERG  applied  estimates  of  cost  by 
category  and  firm  size  to  the  number  of 
affected  firms  within  each  industry. 
Estimates  of  affected  drug  and  biologic 
product  manufacturers  are  derived  by 
applying  data  from  1998  FDA  Adverse 
Drug  Event  Reports  and  Vaccine 
Adverse  Event  Reports  to  aggregate  firm 
data  from  the  Small  Business 
Administration,  Census  of  Manufactures 
and  the  National  Science  Foundation. 
Estimates  of  affected  blood  facilities  are 
derived  from  the  FDA  Center  for 
Biologies  Evaluation  and  Research 
database  of  licensed  and/or  registered 


establishments,  the  National  Blood  Data 
Research  Center  and  the  Census  Bureau. 

Limitations  on  ERG  cost  estimation 
include  the  complexities  associated 
with  firms'  abilities  to  separate 
incremental  costs  from  factors  that 
substantially  influence  expenditures, 
such  as  integrating  operations  of  one  or 
more  newly  merged  corporations, 
isolating  U.S.  corporate  policies  and 
operations  fix)m  global  corporate 
policies  and  operations,  and  reaching 
consensus  on  the  extent  and  timing  of 
the  conversion  of  historical  SADRs  and 
data. 

V.D.2.a.  One-time  costs 

V.D.2.a.i.  Planning  and  coordination. 
Companies  will  need  to  allocate  time  to 
plan  and  coordinate  the  conversion  of 
MedDRA  across  their  affected 
operations.  Planning  costs  are  affected 
by  the  extent  of  decentralization  of 
coding  and  pharmacovigilance  work 
within  the  corporate  structilre. 
Managers  for  drug  and  biologies  firms 
are  expected  to  spend  from  240  hours 
for  very  small  firms  to  1.400  hours  for 
very  large  firms  (greater  than  750  or  500 
employees  respectively  for  drug  and 
biologies  firms)  for  planning  and 
coordination.  Costs  per  company  ranged 
from  $10,800  to  $64,500  for  drug  and 
biologies  firms.  In  contrast  to  drug  and 
biologies  firms,  blood  facilities  have  a 
limited  range  of  products,  do  not  need 
to  convert  legacy  data,  and  typically 
operate  only  in  the  United  States. 
Therefore,  ERG  judged  that  compliance 


costs  for  blood  facilities  would  be  4  to 
5  piercent  of  equivalent-sized  drug  and 
biologies  firms.  Estimated  costs  per  firm 
range  from  $450  to  $2,260  for  very  small 
and  very  large  firms,  respectively. 

V.D.2.a.ii.  Development  of 
information  technology  support 
structure.  Companies  reported  that 
information  technology  (IT)  personnel 
will  need  to  modify  existing  database 
systems  to: 

•  Accommodate  adding  a  new 
medical  dictionary. 

•  Allow  for  MedDRA's  complex 
hierarchical  structure  and  wider  field 
widths. 

•  Reconcile'the  comparability  of 
existing  dictionaries  with  MedDRA  (in 
the  short  term). 

•  Integrate  a  Web  browser,  and 

•  Install  or  modify  an  autoencoder 
system. 

IT  personnel  are  estimated  to  need  horn 
720  hours  for  very  small  firms  to  1 ,920 
hours  for  very  large  firms  to  develop 
and  validate  computer  data  systems  that 
will  accommodate  MedDRA.  Costs  are 
estimated  to  range  from  $25,850  to 
$68,900  for  drug  and  biologies  firms.  No 
costs  were  forecast  for  blood  facilities. 
V.D.2.a.iii.  Purchase  or  development 
of  an  autoencoder.  Companies  reported 
that  they  ciurently  use  an  existing 
database  such  as  COST  ART  or 
WHOART  and  supplement  these 
dictionaries  with  their  own  medical  » 
vocabulary.  Autoencoders  assist  with 
the  automated  conversion  of  existing 
medical  terms  to  MedDRA.  Companies 
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may  purchase  autoencoders,  adapt 
existing  in-house  versions,  or  use 
outside  contractors.  Converting  existing 
terms  to  MedDRA  is  estimated  to  cost 
from  $20,000  to  $100,000  for  drug  and 
biologies  firms.  Costs  are  not  applicable 
to  blood  facilities. 

V.D.2.a.iv.  Conversion  of  legacy  safety 
data.  Some  companies  reported  that 
they  would  convert  virtually  all  of  their 
legacy  data  into  MedDRA  terms  even 
though  it  is  not  required  by  this 
proposed  rule.  Some  companies 
maintain  that  this  conversion  includes 
information  from  clinical  trials. 
Nonetheless,  some  companies  may  not 
convert  their  legacy  drug  safety  data 
into  MedDRA  or  may  convert  only  some 
of  their  products,  based  on  criteria 
associated  with  experience  and  history 
of  the  drug.  ERG  estimated  that  75 
percent  of  companies  would  incur 
conversion  costs  to  allow  for  the  range 
of  company  responses.  The  number  of 
terms  that  are  converted  automatically 
(with  autoencoders)  or  manually  will 
affect  conversion  costs.  Estimated  costs 
per  company  for  converting  existing 
legacy  data  range  from  about  $16,500 
(for  cohverting  15,000  terms)  for  very 
small  firms  to  $275,000  (for  converting 
roughly  250,000  terms)  for  very  large 
drug  firms.  Costs  for  biologies  firms  of 
corresponding  size  range  from  $3,300 
(for  3,000  terms)  to  $55,000  (for  about 
50.000  terms).  Costs  are  not  applicable 
to  blood  facilities. 

V.D.2.a.v.  Training  of  personnel. 
Companies  reported  that  staff  most 
likely  to  receive  MedDRA  training 
include  medical  coders,  biostatisticians. 
and  pharmacovigilance,  IT,  and 
regulatory  affairs  personnel.  In  addition 
to  formal  training,  medical  data  coders 
will  require  several  months  of 
experience  before  they  become 


proficient  with  coding  in  MedDRA. 
Training  costs  are  dependent  on  the 
number  of  employees  that  must  be 
trained  in  MedDRA  and  the  level  of 
training  needed  for  their  relevant  duties. 
Training  costs  were  estimated  to  range 
from  $9,300  to  $330,300  for  very  small 
to  very  large  drug  manufacturers  and 
from  $9,300  to  $90,600  for  biologies 
firms  of  corresponding  size.  ERG 
estimated  training  costs  from  $1,300  to 
$4,300  for  very  small  to  very  large  blood 
facilities. 

V.D.2.a.vi.  Revision  of  standard 
operating  procedures  (SOPs). 
Companies  will  revise  a  substantial 
group  of  SOPs  in  implementing 
MedDRA.  Affected  procedures  include 
dictionary/coding,  IT,  and  drug  safety/ 
pharmacovigilance.  Drug  and  biologies 
firms  are  expected  to  need  from  130  to 
1 ,300  hours  for  very  small  to  very  large 
firms  to  revise  their  SOPs  for  MedDRA, 
with  costs  ranging  from  $5,900  to 
$59,200.  ERG  allocated  8  to  50  hours  for 
developing  or  revising  SOPs  for  blood 
facilities.  Per  firm  costs  for  SOPs  are 
estimated  to  range  from  $370  to  $2,260 
for  very  small  to  yery  large  blood 
facilities. 

V.D.2.b.  Recurring  costs 

V.D.2.b.i.  MedD/M  core  subscription. 
Companies  must  pay  subscription  costs 
on  an  annual  basis  to  the  MedDRA 
MSSO.  Core  subscription  costs  vary 
with  the  size  of  the  company  and  with 
the  level  of  services.  Estimates  of  costs 
range  from  $5,000  to  $40,000  for  drug 
and  biologies  firms.  ERG  judged  that 
blood  facilities  would  incur  only 
modest  annual  costs  associated  with 
MedDRA  subscription  and  updates 
because  of  the  limited  range  of 
terminology  describing  medical 
outcomes.  ERG  assumed  that  blood 


facilities  would  either  work  through 
industry  associations  to  negotiate  lower 
per  firm  subscription  costs  or, 
alternatively,  contract  with  contract 
research  organizations  to  obtain  the 
necessary  MedDRA  codes. 

V.D.2.b.ii.  MedDRA  versions  and 
quarterly  updates.  Currently  the  MSSO 
intends  to  provide  quarterly  updates  as 
well  as  periodic  new  versions  of 
MedDRA.  Companies  did  not  have  a 
sufficient  history  with  incorporating 
MedDRA  changes  to  estimate  the  costs 
of  updates.  Cost  components  would 
include  senior  level  reviews  of  each 
update,  communicating  the  changes  to 
affected  personnel,  and  IT  support  to 
upload  and  reconcile  new  versions. 
Costs  are  estimated  to  range  from  $5,700 
to  $43,000  for  drug  and  biologies  firms. 
No  costs  were  assigned  to  blood 
facilities. 

V.D.2.b.iii.  Maintenance  of  existing 
dictionaries.  Companies  reported  that 
they  may  need  to  maintain  their  existing 
dictionaries  for  an  indeterminate  time. 
Conditions  that  could  influence  whether 
and  for  how  long  a  company  would 
need  to' maintain  its  existing 
dictionaries  are:  (1)  The  company  uses 
different  dictionaries  for  its 
postmarketing  safety  and  clinical  study 
data  bases;  (2)  the  company  has 
products  in  late-stage  clinical  trials;  and 
(3)  the  company  has  marketed  products 
near  the  end  of  their  useful  life.  ERG 
estimates  the  maintenance  costs  for 
existing  dictionaries  are  expected  to 
range  from  $4,300  to  $136,400  annually 
for  drug  manufacturers  and  from  $4,300 
to  $43,400  annually  for  biologies 
manufaetvuers.  No  costs  were  assigned 
to  blood  facilities. 

Table  18  presents  the  estimated  costs 
to  industry  of  implementing  MedDRA 
for  each  cost  category. 


Table  18.— Total  Compliance  Costs  of  MedDRA  by  Cost  Category 


Drugs  and  btotogtcs 


First-Time  Costs: 

Planning  and  coordination  

Purchase  or  development  of  auto-encoder 

Personnel  training 

Development  of  IT  structure 

Legacy  safety  data  conversion 

Revision  of  SOPs  

Total  First-time 

Recurring  Costs: 

Annual  MedDRA  core  subscription  

MedDRA  versioning 

Maintenance  of  additional  medical  dictionary  

Total  recurring  

Total  first  year  costs  (First-time  >  recurring) 

^  Totals  may  not  add  due  to  rounding. 


•f 

Total  cost  1 
($  million) 

Percent  of 
totaP 

16.3 
20.5 
46.0 
14.7 
31.9 
14.8 
144.2 

9 

12 

27 

9 

18 

9 

83 

1 

6.6 

6.9 

15.0 

4 

4 

9 

28.5 

16 

172.8 

100 

V.E.  Small  Business  Analysis 

The  following  analysis  along  with 
other  sections  of  this  preamble 
constitute  the  agency's  regulatory 
flexibility  analysis  as  required  under  the 
Regulatory  Flexibility  Act: 

V.E.I.  Need  for  and  Objectives  of  the 
Rule 

A  primary  objective  of  this  proposed 
rule  is  the  harmonization  of  FT)A's 
safety  reporting  requirements  with 
international  initiatives.  The  proposed 
rule  would  also  improve  the  quality  of 
information  contained  in  postmarketing 
safety  reports  for  marketed  human  drug 
and  biological  products.  By  providing 
more  complete  information  for 
individual  case  safety  reports,  the 
revised  reports  would  eiihance  the 
ability  of  manufacturers,  applicants,  and 
the  agency  to  identify,  monitor,  and 
commiuiicate  the  risks  and  benefits  of 
marketed  drug  and  biological  products. 
Monitoring  these  risks  and  benefits  is 
especially  critical  for  recently  approved 
products  introduced  to  large  and  diverse 
patient  populations  following  market 
approval. 

V.E.2.  Description  and  Estimate  of  Small 
Entities 

The  proposed  rule  applies  to 
manufacturers,  applicants,  and 
contractors  of  drug  and  biological 
products,  and  persons  involved  in  blood 
collection  and  transfusion.  The  Small 
Business  Administration  (SBA)  defines 
a  small  business  in  Standard  Industrial 
Classification  (SIC)  2834  (or  North 
American  Industry  Classification 
System  (NAICS)  code  325412)  as  one 
employing  fewer  than  750  employees 
and  in  SIC  2836  (or  NAICS  code  ' 


325414)  as  one  employing  fewer  than 
500  employees.  According  to  1996  U.S. 
Bureau  of  the  Census  statistics,  almost 
90  percent  of  the  firms  under  these  SIC 
codes  are  considered  small  businesses. 
A  review  of  1998  AERS  data,  which 
contain  postmarketing  15-day  and 
periodic  safety  reports  from 
manufacturers  and  applicants  of 
marketed  drug  and  biological  products, 
found  that  about  200  firms  submitted  at 
least  one  individual  case  safety  report 
for  a  trade  name  product  and  Uiat  the 
majority  of  these  firms  were  considered 
large  under  the  SBA  definitions. 
However,  the  number  of  firms 
submitting  reports  vary  from  year  to 
year.  Therefore,  using  the  1998  AERS 
data,  estimates  of  the  percentages  of 
reporting  firms  by  size  were  distributed 
to  the  number  of  firms  in  each  SIC. 
suggesting  that  about  230  drug  and  72 
biologies  firms  woidd  be  affected  by  the 
proposed  rule,  of  which  190.  or  about  60 
percent,  would  be  considered  small. 

FDA  estimates  that  about  3,200  blood 
facilities  would  be  affected  by  the 
proposed  regulation.  Approximately 
3,000  are  hospitals  with  blood 
collection  and/or  compatibility  testing 
operations,  classified  in  SIC  8062  (or 
NAICS  code  62211),  and  200  are  blood 
banks  or  non-hospital  blood  and 
plasmapheresis  centers,  classified  in  SIC 
8099  (or  NAICS  code  621991).  The  SBA 
defines  businesses  in  SIC  8062  and  8099 
with  emnual  revenues  of  $25  million 
and  $7.5  million  or  less,  respectively,  as 
small.  ERG  estimated  the  number  of 
small  businesses  affected  in  SIC's  8062 
and  8095  at  1,786  and  188,  respectively. 
This  is  approximately  60  and  94  percent 
of  the  blood  facilities  in  SICs  8062  and 
8099,  respectively,  that  will  be 


implementing  the  MedDRA 
requirements. 

V.E.3.  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

V.E.3.a.  Reporting  and  recordkeeping 
requirements.  The  proposed  rule  may 
impose  an  additional  burden  on 
manufacturers  of  hiunan  drug  products 
for  which  SADRs  are  reported.  In  any 
year,  SADRs  may  be  reported  for  about 
half  of  the  products  marketed  in  the 
United  States.  AERS  data  from  1998 
suggest  that  small  firms  manufactured 
less  than  12  percent  of  the  products  for 
virhich  SADRs  were  reported.  Moreover, 
during  this  same  year,  only  about  2 
percent  of  the  postmarketing  15-day 
alert  reports  submitted  to  the  agency 
were  from  small  firms.  Nevertheless,  the 
proposed  changes  to  the  postmarketing 
safety  reporting  requirements  may 
impose  a  substantial  burden  on  a 
significant  number  of  small  firms, 
especially  small  startup  firms  with  only 
one  product  on  the  market.  The  extent  . 
of  the  impact  will  depend  on  the  time 
that  has  elapsed  since  the  drug  was 
approved  and  the  number  and  types  of 
individual  ease  safety  reports  received 
in  a  reporting  period. 

To  illustrate  the  impact  of  the  safety 
reporting  and  recordkeeping 
requirements  of  the  proposed  rule,  table 
19  shows  the  hypothetical  first-year 
burden  for  a  drug  approved  6  months 
prior  to  the  effective  date  of  the  final 
rule.  Under  this  scenario,  the  first-year 
burden  incurred  for  a  newly  approved 
product  might  be  as  much  as  $19,600, 
assuming  26  expedited  and  6  foUowup 
reports,  two  semiannual  reports,  and 
two  PSURs  had  been  submitted. 


Table  19.— Hypothetical  First- Year  Reporting  and  Recordkeeping  Burden  for  Newly  Approved  Drug 

Product 


Per  report  new 
burden^  

Numt)er  of  re- 
ports   

Totals^  


Expedited  (se- 
rious, unex- 
pected SADR) 


$104 

8 
$834 


Expedited 

(medication 

errors) 


$612 

16 
$9,799 


Expedited  (un- 
expected 

SADR  with  un- 

l<nown 

outcome) 


$919 

1 
$919 


Always  expe- 
dited report 


$612 

1 
S612 


30-day  follow- 
up 


Individual  case 

safety  report — 

semi-annual 

submission 


$367 

6 
$2,202 


$1,042 

2 
$2,084 


PSUR 


Total 


S1,564 

2 
$3,128 


36 
$19,578 


^  Only  whole  dollar  values  are  shown. 
^Values  rounded  to  the  nearest  whole  number. 


V.E.3.b.  Implementing  MedDRA. 
Implementing  MedDRA  would  impose 
additional  significant  one-time  and 
reciuring  costs  on  drug  and  biological 
product  manufacturers.  Costs  would 
Vary  among  individual  firms  depending 


on  circumstances,  including  the  number 
of  products  manufactured,  the 
fi^uency  of  SADRs,  and  the  extent  of 
legacy  data  converted.  Table  20  displays 
ERG's  estimates  per  firm  of  revenues, 
annualized  compliance  costs  and  costs 


as  a  percent  of  revenues.  Costs  for  small 
entities  are  0.15  percent  and  0.28 
percent  of  revenues  for  drug  and 
biological  product  manufacturers, 
respectively.  Similarly,  average 
compliance  costs  for  small  entities  are 
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revenue  for  SICs  8062  and  8099, 
respectively. 


0.01  percent  and  0.03  percent  of 

Table  20.— Compliance  Costs  as  a  Percent  of  Estimated  Revenues  for  Small  Entities 


Industry  classification 


SIC  2834  Phamnaceutical  preparations : 

SIC  2836  Biotogical  products  

SIC  8062  General  medical  and  surgical  hospitals 

SIC  8099  Blood  banks  (Health  and  allied  services,  NEC) 


Number  of 
employees 


<750 
<500 
<S0O 

<500 


Number  of 

affected 

firms 


146 

44 

1,786 

188 


Per  firm 
estimated 
revenues 

($000) 


The  reporting,  coding,  and  analysis  of 
SADRs  are  standard  procedures  that 
manufacturers  routinely  conduct  under 
current  regulations.  No  additional 
professional  skills  would  be  necessary 
to  comply  with  this  rule.  However, 
current  safety  reviewers,  analysts,  and 
IT  personnel  would  need  training  to 
implement  MedDRA. 

V.E.4.  Ahernatives  and  Steps  To 
Minimize  the  Impact  on  Small  Entities 

The  major  objectives  of  this  proposed 
rule  are  to  harmonize  FDA's  safety 
reporting  requirements  with 
international  initiatives  and  to  improve 
the  quality  of  safety  reports.  With  these 
objectives  in  mind,  the  agency 
considered  alternatives  to  this  proposed 
rule. 

V.E.4.a.  Do  nothing.  The  agency 
considered  but  rejected  the  option  of  not 
proposing  this  rule.  The  proposed  rule 
would  align  FDA's  safety  report  terms, 
formats  and  requirements  for  human 
drugs  and  biological  products  with  the 
recommendations  of  ICH.  With  regard  to 
use  of  a  medical  dictionary  for  safety 
reporting  purposes,  at  the  present  time, 
major  problems  exist  with  comparing 
safety  data  globally  because  multiple 
medical  dictionaries  are  being  used 
internationally  for  coding  of  SADRs  {see 
section  III.F.2  of  this  document).  In  this 
rule,  the  agency  proposes  to  require  the 
use  of  MedDRA,  the  medical  dictionary 
developed  by  ICH.  FDA  beUeves  that  "to 
do  nothing"  would  be  inconsistent  with 
the  agency's  efforts  to  harmonize  safety 
reporting  with  international  initiatives. 

Another  objective  of  this  proposed 
rule  is  to  improve  the  quality  of  safety 
reports.  In  this  preamble,  the  agency 
cited  a  substantial  number  of  studies 
that  estimate  the  number  of  SADRs  that 
have  resulted  in  a  hospitalization  or  that 
occur  in  a  hospital  and  the  hospital 
costs  related  to  SADRs.  Safety  reports 
that  are  complete  are  critical  and 
necessary  to  reduce  SADRs,  medication 
errors,  and  hospital  costs.  This  proposed 
rule  would  improve  the  agency's  ability 
to  monitor  the  safety  of  human  drugs 


and  biological  products.  In  light  of  this 
information,  "to  do  nothing"  would  be 
inconsistent  with  the  agency's  mission 
of  protecting  public  health. 

V.E.4.b.  Do  not  require  a  medical 
dictionary.  The  agency  considered  but 
rejected  the  alternative  of  not  requiring 
the  use  of  MedDRA  terms  in  individual 
case  safety  reports.  MedDRA  is  an 
integral  part  of  the  postmarket  safety 
reporting  system  that  was  developed 
jointly  with  international  stakeholders. 
Requiring  MedDRA  terms  in  safety 
reports  will  enhance  the  analysis  of 
drug  safety  information.  Moreover, 
MedDRA  is  a  medical  dictionary 
designed  to  translate  terms  in  multiple 
languages,  thus  aiding  in  more 
expeditious  and  broader  international 
drug  use  comparisons  and  analysis.  Not 
requiring  MedDRA  would  compromise 
the  agency  objective  of  improving  drug 
safety  reporting  and  analysis.  In 
addition,  continued  use  of  multiple 
medical  dictionaries  to  code  SADRs  will 
perpetuate  the  major  problems  with 
comparing  safety  data  globally  that 
currently  exist. 

V.E.4.C.  Do  not  require  medication 
errors  as  expedited  reports.  The  agency 
considered  but  rejected  the  alternative 
of  not  requiring  medication  errors  as 
expedited  reports.  Requiring  expedited 
reports  of  medication  errors  would 
allow  the  agency  to  review  critical 
information  and  take  appropriate  and 
more  timely  action  on  SADRs  that  are 
preventable.  Not  requiring  expedited 
reports  of  medication  errors  would 
ignore  a  key  step  in  reducing  medical 
errors. 

V.E.4.d.  Do  not  require  blood 
establishments  to  submit  reports  for  all 
serious  SADRs  associated  with  blood 
collection  and  transfusion.  The  agency 
considered  but  rejected  the  alternative 
of  not  requiring  blood  establishments  to 
submit  reports  for  all  serious  SADRs 
associated  with  blood  collection  and 
transfusion,  in  addition  to  the  ciurent 
requirement  to  submit  reports  of 
fatalities.  Because  these  establishments 
are  currently  required  to  conduct 


44.265 

15,752 

13,366 

1.320 


Per  firm 

annualized 

compliance 

costs 

($000) 


66.9 

44.4 

0.6 

0.3 


Compliance 
cost  as  a 
percent  of 
estimated 
revenues 


0.15 
0.28 
0.01 
0.03 


investigations  and  prepare  and  maintain 
reports  of  serious  SADRs.  this  proposal 
would  impose  minimal  costs.  However, 
only  some  serious  SADRs  must  be 
reported  in  a  timely  manner.  The  agency 
believes  it  is  critical  that  we  receive  all 
such  reports.  This  would  improve  the 
agency's  ability  to  take  appropriate 
action  to  protect  the  blood  supply  more 
consistently,  to  enhance  donor  safety    • 
and  to  ensure  the  safety,  purity  and 
potency  of  blood  and  blood  components 
for  administration  to  patients. 

V.E.4.e.  Do  not  require  certain 
bioavailability  and  bioequivalence 
reports  as  expedited  reports.  The  agency 
considered  but  rejected  the  alternative 
of  not  requiring  expedited  reports  of 
SADRs  for  bioavailability  and 
bioequivalence  studies  not  subject  to  an 
IND.  This  requirement  would  allow  the 
agency  quicker  access  to  information 
and  would  facilitate  appropriate  action 
to  protect  those  enrolled  in  clinical 
trials. 

V.E.4.f.  Waivers  for  economic 
hardship.  The  agency  recognizes  that 
requiring  individual  case  safety  reports 
to  be  coded  using  MedDRA  will  likely 
impose  significant  costs  on  some  small 
firms  (see  section  III.F.2  of  this 
document).  One  alternative  would  be  to 
consider  the  option  of  allowing 
companies  to  request  a  waiver  from 
MedDRA  coding,  based  on  economic 
hardship.  The  agency  is  seeking 
comment  on  ways  to  reduce  economic 
hardships  of  implementing  MedDRA 
while  maintaining  adequate  procedures 
to  monitor  and  assess  the  safety  of 
products. 

V.E.4.g  Small  business  outreach, 
training,  and  assistance.  The  agency  has 
received  both  written  and  verbal  input 
from  interested  parties,  including  small 
businesses,  on  the  recommendations  of 
ICH  regarding  safety  reporting  for 
human  drugs  and  biological  products 
(e.g..  the  ICH  E2A  guidance,  the  ICH 
E2C  guidance,  and  ICH  Ml).  These 
public  comments  addressed  published 
draft  versions  of  the  ICH  guidances  as 
well  as  numerous  agency  presentations 


at  public  workshops  and  forums  (e.g., 
sponsored  by  the  IDrug  Information 
Association  (DIA)  or  the  Pharmaceutical 
Education  and  Research  Institute 
(PERI)).  The  agency  has  considered 
these  comments  in  development  of  this 
proposed  rule. 

Once  this  proposed  rule  is  finalized, 
the  agency  will  provide  the  public  with 
an  overview  of  the  provisions  in  the  rule 
at  workshops  and  forums  (e.g.,  DIA 
meetings,  PERI  workshops).  All  firms, 
including  small  firms,  would  have  an 
opportunity  to  attend  these 
presentations. 

Firms  can  access  AERS-related 
information  on  the  Internet  at  http:// 
www.fda.gov/cder/aers/index.htm.  The 
AERS  site  includes  a  "Reporting 
Regulations  and  Guidances"  page  that 
provides  a  summary  of  the  rulemaking 
(proposed  rules,  final  rules)  and 
guidances  regarding  the  agency's  safety 
reporting  requirements  for  human  drugs 
and  biological  products.  This  site  is 
updated  as  changes  to  the  safety 
reporting  requirements  are  made. 

V.F.  Unfunded  Mandates  Reform  Act  of 
1995 

On  the  basis  of  the  preceding 
discussion,  under  the  Unfunded 
Mandates  Reform  Act,  FDA  concludes 
that  if  only  .85  percent  of  the  estimated   . 
SADRs  are  prevented,  then  the  benefits 
of  this  proposed  rule  will  exceed  the 
annualized  compliance  costs  that  it 
imposes  on  the  U.S.  economy.  In 
addition,  the  agency  has  considered 
other  alternatives  as  discussed  in 
section  V.E.4  of  this  docimient  and 
determined  that  the  proposed  rule  is  the 
best  alternative  that  would  meet  the 
objectives  of  this  rule. 
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VI.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
collections  of  information  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  "Collection  of 
information"  is  defined  in  44  U.S.C- 
3502(3)  and  5  CFR  1320.3(c)  and 
includes  agency  requests  or 
requirements  that  members  of  the  public 
obtain,  maintain,  retain,  or  report 
information  to  the  agency,  or  disclose 
information  to  a  third  party  or  to  the 
public.  The  title,  description,  and 
respondent  description  of  the 
information  collection  are  shown  below 
with  an.  estimate  of  the  annual  reporting 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the      ^ 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Safety  Reporting  Requirements 
for  Human  Drug  and  Biological  Products 

Description:  The  proposed  rule  would 
amend  FDA's  safety  reporting 
regulations  for  human  drug  and 
biological  products  to  implement 
definitions,  and  reporting  formats  and 
standards  as  recommended  by  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
and  by  ftie  World  Health  Organization's 
Council  for  International  Organizations 
of  Medical  Sciences  (CIOMS);  codify  the 
agency's  expectations  for  timely 
acquisition,  evaluation,  and  submission 
of  relevant  safety  information  for 
marketed  drugs  and  licensed  biological 
products;  require  that  certain 
information,  such  as  domestic  reports  of 
medication  errors,  be  submitted  to  the 
agency  in  an  expedited  manner;  clarify 
certain  safety  reporting  requirements; 
and  make  other  minor  revisions.  The 
proposed  rule  would  also  amend  FDA's 
postmarketing  annual  reports 
regulations  for  human  drugs  and 
licensed  biological  products  by  revising 
the  content  for  these  reports.  "These 
changes  would  further  worldwide 
consistency  in  the  collection  of  safety 
information  and  submission  of  safety 
reports,  increase  the  quality  of  safety 
reports,  expedite  FDA's  review  of 
critical  safety  information,  and  enable 
the  agency  to  protect  and  promote 
public  health.  The  estimates  provided  in 
this  section  are  not  only  attributed  to 
the  new  proposed  requirements  in  this 
rulemaking  but  also  include  burdens 
associated  with  our  current  safety 
reporting  requirements. 

VI. A.  Expedited  Safety  Reporting 

Proposed  §§310.305(c)(2)(i),     . 
314.80(c){2){i),  and  600.80(c)(2)(i)  would 
require  manufacturers  and  applicants  to 
submit  a  report  to  FDA  for  each  SADR, 
received  or  otherwise  obtained,  that  is 
both  serious  and  imexpected,  whether 
foreign  or  domestic,  as  soon  as  possible, 
but  in  no  case  later  than  15  calendar 
days  after  receipt  by  the  manufacturer  or 
applicant  of  the  minimum  data  set  for 
the  serious,  unexpected  SADR.  Based  on 
data  concerning  the  number  of 
expedited  reports  currently  received  by 
the  agency,  FDA  estimates  that 
approximately  350  expedited  reports  of 
serious  and  unexpected  SADRs  will  be 
submitted  annually  under  proposed 
§310.305(c)(2)(i);  approximately  50,000 
reports  will  be  submitted  aimually 
under  proposed  §  314.80(c)(2)(i);  and 


approximately  3,000  reports  will  be 
submitted  annually  under  proposed 
§600.80(c){2)(i).  FDA  estimates  that 
approximately  14  manufacturers  under 
proposed  §  310.305(c)(2)(i)  will  submit 
these  reports;  approximately  282 
applicants  under  proposed 
§314.80{c)(2)(i)  will  submit  these 
reports;  and  approximately  69 
applicants  under  proposed 
§  600.80(c)(2)(i)  will  submit  these 
reports.  Based  on  the  agency's 
familiarity  with  the  content  of  expedited 
reports  for  serious  and  imexpected 
SADRs,  FDA  estimates  that  it  will  take 
an  average  of  16  hours  for 
manufacturers  and  applicants  to  prepare 
and  submit  one  of  these  reports  to  FDA. 
Preparation  of  an  expedited  report  for  a 
serious  and  unexpected  SADR  would 
include  gathering  information  (proposed 
§§  310.305(b)  and  (c)(1),  314.80(b)  and 
(c)(1),  and  600.80(b)  and  (c)(1)), 
providing  attachments,  if  applicable 
(proposed  §§  310.305(c)(2)(ix)  and 
(c)(2)(x),  314.80(c)(2)(ix),  and 
600.80(c)(2)(ix)),  and  formatting 
information  (proposed 
§§  310.305(c)(2)(xii).  (d).  and  (e), 
314.80(c)(2)(xi),  (c)(4),  and  (e).  and 
600.80(c)(2)(xi),  (c)(4),  and  (e)). 
Proposed  §§  310.305(c)(2)(ii). 
314.80(c)(2)(ii).  and  600.80(c)(2)(ii) 
would  require  manufacturers  and 
applicants  to  submit  a  report  to  FDA 
concerning  information,  received  or 
otherwise  obtained,  whether  foreign  or 
domestic,  that  would  be  sufficient, 
based  upon  appropriate  medical 
judgment)  to  consider  product 
administration  changes  (e.g.,  any 
significant  unanticipated  safety  finding 
or  data  in  the  aggregate  from  an  in  vitro, 
animal,  epidemiological,  or  clinical 
study,  whether  or  not  conducted  under 
an  IND,  that  suggests  a  significant 
human  risk,  such  as  reports  of 
mutagenicity,  teratogenicity,  or 
CMcinogenicity,  or  reports  of  a  lack  of 
efficacy  with  a  drug  or  biological 
product  used  in  treating  a  life- 
threatening  or  serious  disease). 
Manufacturers  and  applicants  would  be 
required  to  submit  this  information  to 
FDA  as  soon  as  possible,  but  in  no  case 
later  than  15  calendar  days  after 
determination  by  the  manufacturer  or 
applicant  that  the  information  qualifies 
for  expedited  reporting.  Expedited 
reports  containing  information  that 
would  be  sufficient  to  consider  changes 
in  product  administration  are  a  new 
type  of  safety  report.  Based  on  data 
concerning  voluntary  reporting  of  this 
type  of  information  to  the  agency,  FDA 
estimates  that  approximately  5 
expedited  reports  concerning 
information  sufficient  to  consider 


product  administration  changes  will  be 
submitted  annually  under  proposed 
§  310.305(c)(2)(ii);  approximately  300 
reports  will  be  submitted  annually 
under  proposed  §  314.80(c)(2)(ii);  and 
approximately  4  reports  wUl  be 
submitted  annually  under  proposed 
§600.80(c)(2)(ii).  FDA  estimates  that 
approximately  5  manufacturers  under 
proposed  §  310.305(c)(2)(ii)  will  submit 
these  expedited  reports;  approximately 
50  applicants  under  proposed 
§  314.80(c)(2)(ii)  will  submit  these 
expedited  reports;  and  approximately  4 
applicants  under  proposed 
§  600.80(c)(2)(ii)  will  submit  these 
expedited  reports.  Based  on  the  content 
of  the  voluntary  reports  submitted  to  the 
agency,  FDA  estimates  that  it  will  take 
an  average  of  8  hours  for  manufacturers 
and  applicants  to  prepare  and  submit  an 
expedited  report  to  FDA  concerning 
information  sufficient  to  consider 
product  administration  changes. 
Preparation  of  these  expedited  reports 
would  include  gathering  information 
(proposed  §§  310.305(b)  and  (c)(1), 
314.80(b)  and  (c)(1).  and  600.80(b)  and 
rc)(l)),  providing  attachments,  if 
applicable  (proposed 
§§310.305(c)(2)(ix)  and  (c)(2)(x), 
314.80(c)(2)(ix).  and  600.80(c)(2)(ix)), 
and  formatting  information  (proposed 
§§  310.305(c)(2)(xii),  (d).  and  (e), 
314.80(c)(2)(xil,  (c)(4),  and  (e),  and 
600.80(c)(2)(xi),  (c)(4),  and  (e)). 

Proposed  §§  310.305(c)(2)(iii), 
314.80(c)(2)(iii),  and  600.80(c)(2)(iii) 
would  require  manufacturers  and 
applicants  to  submit  a  report  to  FDA  for 
each  SADR  that  \a  unexpected  and  for 
which  the  determination  of  an  outcome 
is  unattainable  (i.e.,  SADR  with 
unknown  outcome)  within  45  calendar 
days  after  initial  receipt  by  the 
manufacturer  or  applicant  of  the 
minimum  data  set  for  an  unexpected 
SADR.  Expedited  reports  of  unexpected 
SADRs  with  an  unknown  outcome  are  a 
new  type  of  safety  report.  Based  on  data 
concerning  the  number  of  unexpected 
SADR  reports  with  an- unknown 
outcome  currently  received  by  the 
agency,  FDA  estimates  that 
approximately  46  expedited  reports  of 
an  unexpected  SADR  with  an  unknown 
outcome  will  be  submitted  annually 
under  proposed  §  310.305(c)(2)(iii); 
approximately  912  reports  will  be 
submitted  annually  under  proposed 
§  314.80(c)(2){iii);  and  approximately  25 
reports  will  be  submitted  annually 
under  proposed  §600.80(c)(2)(iii).  FDA 
estimates  that  approximately  10 
manufacturers  under  proposed 
§  310.305(c)(2)(iii)  will  submit  these 
expedited  reports;  approximately  109 
appUcants  under  proposed 


§  314.80(c)(2)(iii)  will  submit  these 
expedited  reports;  and  approximately  12 
applicants  under  proposed 
§  600.80(c)(2)(iii)  will  submit  these 
expedited  reports.  Based  on  the  agency's 
familiarity  with  the  content  of  expedited 
reports  for  serious  and  unexpected 
SADRs,  FDA  estimates  that  it  will  take 
an  average  of  24  hours  for 
manufacturers  and  applicants  to  prepare 
and  submit  an  expedited  report  for  an 
unexpected  SADR  with  an  unknown 
outcome  to  FDA.  Preparation  of 
expedited  reports  for  unexpected 
SADRs  with  an  unknown  outcome 
would  include  gathering  information 
(proposed  §§  310.305(b)  and  (c)(1), 
314.80(b)  and  (c)(1),  and  600.80(b)  and 
(c)(1)),  providing  attachments,  if 
applicable  (proposed 
§§310.305(c)(2)(ix)  and  (c)(2)(x), 
314.80(c)(2)(ix),  and  600.80(c)(2)(ix)), 
and  formatting  information  (proposed 
§§  310.305(c)(2)(xi'i),  (d),  and  (e), 
314.80(c)(2)(xi),  (c)(4),  and  (e),  and 
600.80(c)(2)(xi),  (c)(4),  and  (e)). 

Proposed  §§  310.305(c)(2)(iv), 
314.80(c)(2)(iv),  and  600.80(c)(2)(iv) 
would  require  manufacturers  and 
applicants  to  submit  to  FDA  each  SADR, 
received  or  otherwise  obtained,  whether 
foreign  or  domestic,  that  is  the  subject 
of  an  always  expedited  report.  Certain 
medically  significant  SADRs  [e.g., 
ventricular  fibrillation,  liver  necrosis, 
confirmed  or  suspected  transmission  of 
an  infectious  agent  by  a  marketed  drug 
or  biological  product)  which  may 
jeopardize  the  patient  or  subject  and/or 
require  medical  or  surgical  intervention 
to  treat  the  patient  or  subject  would  be 
subject  to  an  always  expedited  report. 
These  SADRs  would  be  submitted  to 
FDA  whether  unexpected  or  expected 
and  whether  or  not  the  SADR  leads  to 
a  serious  outcome.  Always  expedited 
reports  would  be  submitted  to  the 
agency  within  15  calendar  days  after 
initial  receipt  by  the  manufacturer  or 
applicant  of  the  minimum  data  set  for 
the  report.  Always  expedited  reports  are 
a  new  type  of  safety  report.  Based  on 
data  concerning  the  number  of  safety 
reports  currently  received  by  the  agency 
for  the  SADRs  specified  under  proposed 
§§310.305(c)(2)(iv),  314.80(c)(2)(iv).  and 
600.80(c)(2)(iv),  FDA  estimates  that 
approximately  50  always  expedited 
reports  will  be  submitted  annually 
under  proposed  §  310.305(c)(2)(iv); 
approximately  1,500  reports  will  be 
submitted  annually  under  proposed 
§  314.80(c)(2)(iv);  and  approximately 
100  reports  will  be  submitted  annually 
under  proposed  §600.80{c)(2)(iv).  FDA 
estimates  that  approximately  10     _ 
manufacturers  under  proposed 
§  310.305(c)(2)(iv)  will  submit  these 


expedited  reports;  approximately  100 
applicants  under  proposed 
§  314.80(c)(2)(iv)  will  submit  these 
expedited  reports;  and  approximately  10 
applicants  under  proposed 
§  600.80(c)(2)(iv)  will  submit  these 
expedited  reports.  Based  on  the  agency's 
familiarity  with  the  content  of  expedited 
reports  for  serious  and  unexpected 
SADRs,  FDA  estimates  that  it  will  take 
an  average  of  16  hours  for 
manufacturers  and  applicants  to  prepare 
and  submit  an  always  expedited  report 
to  the  agency.  Preparation  of  always 
expedited  reports  would  include 
gathering  information  (proposed 
§§  310.305(b)  and  (c)(1),  314.80(b)  and  . 
(c)(1),  and  600.80(b)  aAd  (c)(1)), 
providing  attachments,  if  applicable 
(proposed  §§310.305(c)(2)(ix)  and 
(c)(2)(x),  314.80(c)(2)(ix),  and 
600.80(c)(2)(ix)),  and  formatting . 
information  (proposed 
§§  310.305(c)(2)(xii),  (d),  and  (e), 
314.80(c)(2)(xi),  (c)(4),  and  (e),  and 
600.80(c)(2)(xi),  (c)(4),  and  (e)). 

Proposed  §§  310.305(c)(2)(v), 
314.80(c){2)(v),  and  600.80(c)(2)(v) 
would  require  manufacturers  and 
applicants  to  submit  all  domestic 
reports  of  medication  errors,  whether 
actual  or  potential.  Expedited  reports  of 
medication  errors  are  a  new  type  of 
safety  report.  Based  on  data  concerning 
the  number  of  domestic  reports  of 
medication  errors  voluntarily  submitted 
to  the  agency,  FDA  estimates  that 
approximately  1 ,000  reports  of 
medication  errors  will  be  submitted 
annually  under  proposed 
§  310.305(c)(2)(v);  approximately 
100,000  reports  will  be  submitted 
annually  under  proposed 
§  314»80(c)(2){v);  and  approximately 
10,000  reports  will  be  submitted 
annually  under  proposed 
§600.80(c)(2)(v).  FDA  estimates  that 
approximately  10  manufacturers  under 
proposed  §  310.305(c)(2)(v)  will  submit 
these  expedited  reports;  approximately 
1,50  applicants  under  proposed 
§314.80(c)(2)(v)  will  submit  these 
expedited  reports;  and  approximately  30 
applicants  under  proposed 
§  600.80(c)(2)(v)  will  submit  these 
expedited  reports.  Based  on  the  agency's 
familiarity  with  the  content  of  expedited 
reports  for  serious  emd  unexpected 
SADRs,  FDA  estimates  that  it  will  take 
an  average  of  16  hours  for 
manufactuirers  and  applicants  to  prepare 
and  submit  an  expedited  report  of  a 
medication  error  to  the  agency. 
Preparation  of  medication  error  reports 
would  include  gathering  information 
(proposed  §§  310.305(b)  and  (c)(1), 
314.80(b)  and  (c)(1),  and  600.80(b)  and 
(c)(1)),  providing  attachments,  if 


applicable  (proposed 
§§310.305(c)(2)(ix)  and  (c)(2)(x), 
314.80(c)(2)(ix),  and  600.80(c)(2)(ix)). 
and  formatting  information  (proposed 
§§  310.305(c)(2)(xii).  (d),  and  (e). 
314.80(c)(2)(xi).  (c)(4).  and  (e).  and 
600.80(c)(2)(xi).  (c)(4),  and  (e)). 
Proposed  §§  310.305(c)(2)(vi), 
314.80(c)(2)(vi),  and  600.80(c){2)(vi) 
would  require  manufacturers  and 
applicants  to  submit  a  30-day  followup  ■ 
report  to  FDA  for  any  expedited  report 
under  proposed  §§  310.305(c){2)(i), 
(c)(2)(iv),  (c)(2)(v),  314.80(c)(2)(i), 
(c)(2)(iv),  (c)(2)(v),  600.80(c)(2)li), 
(c)(2)(iv),  and  (c)(2)(v)  that  does  not 
contain  a  full  data  set.  These  30-day 
followup  reports  would  be  submitted 
within  30  calendar  days  after 
submission  of  the  expedited  report. 
Thirty-day  followup  reports  are  a  new 
type  of  safety  report.  Based  on  data 
concerning  the  number  of  followup 
reports  received  by  the  agency,  FDA 
estimates  that  approximately  340  30-day 
followup  reports  will  be  submitted 
annually  under  proposed 
§310.305(c)(2)(vi);  approximately 
43,000  30-day  followup  reports  will  be 
submitted  annually  under  proposed 
§  314.80(c)(2)(vi);  and  approximately 
3,000  30-day  followup  reports  will  be 
submitted  annually  under  proposed 
§600.80(c)(2)(vi).  FDA  estimates  that 
approximately  7  manufacturers  under 
proposed  §  310.305(c)(2)(vi)  will  submit 
30-day  follow  up  reports;  approximately 
140  applicants  under  proposed 
§  314.80(c)(2)(vi)  will  submit  30-day 
follow  up  reports;  and  approximately  69 
applicants  under  proposed 
§600.80(c)(2)(vi)  will  submit  30-day 
followup  reports.  Based  on  the  agency's 
familiarity  with  the  content  of  followup 
reports  for  serious  and  unexpected 
SADRs,  FDA  estimates  that  it  will  take 
an  average  of  8  hours  for  manufacturers 
and  applicants  to  prepare  and  submit  a 
30-day  follow  up  report  to  the  agency. 
Preparation  of  30-day  follow  up  reports 
would  include  gathering  information 
(proposed  §§  310.305(b)  and  (c)(1), 
314.80(b)  and  (c)(1),  and  600.80(b)  and 
(c)(1)),  providing  attachments,  if 
applicable  (proposed 
§§  310.305{c)(2){ix)  and  (c){2)(x), 
314.80(c)(2)(ix),  and  600.80(c)(2)(ix)), 
and  formatting  information  (proposed 
§§310.305(c)(2)(xii),  (d),  and  (e), 
314.80(c)(2)(xi),  (c)(4),  and  (e),  and 
600.80(c)(2)(xi),  (c)(4),  and  (e)). 

Proposed  §§310.305(c)(2)(vii), 
314.80(c)(2)(vii),  and  600.80(c)(2)(vii) 
would  require  manufacturers  and 
applicants  to  submit  a  15-day  followup 
report  to  FDA  concerning  any  new 
information,  received  or  otherwise 
obtained,  after  any  initial  expedited 
report  or  any  followup  report,  except  for 
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expedited  reports  which  are  subject  to 
the  30-day  followup  reporting 
requirement  under  proposed 
§§310.305(c)(2)(vi).  314.80(c)(2){vi).  and 
600.80(c)(2)(vi).  Proposed 
§§  310.305(b)(2),  314.80(b)(2).  and 
600.80(b)(2)  would  also  require 
manufacturers  and  applicants  to  submit 
15-day  followup  reports  to  FDA  with 
any  new  information  concerning  an 
individual  caSe  safety  report  forwarded 
to  the  manufacturer  or  applicant  by 
FDA.  Proposed  §§  310.305{c)(2)(viii)(A), 
314.80(c)(2)(viii)(A).  and 
600.80(c)(2)(viii)(A)  would  also  require 
manufactxuers  and  applicants  to  submit 
to  FDA  as  15-day  followup  reports  any 
documents  required  under  these 
paragraphs  that  become  available  after 
submission  of  an  expedited  report. 
These  15-day  followup  reports  would  be 
submitted  within  15  calendar  days  of 
initial  receipt  of  the  new  information  by 
the  manufacturer  or  applicant.  Based  on 
data  concerning  the  number  of  followup 
reports  currently  received  by  the 
agency,  FDA  estimates  that 
approximately  55  15-day  followup 
reports  will  be  submitted  annually 
under  proposed  §  310.305(b)(2). 
(c)(2)(vii).  and  (c)(2){viii)(A): 
approximately  10.000  15-day  followup 
reports  will  be  submitted  annually 
under  proposed  §  314.80(b)(2), 
(c)(2)(vii).  and  (c)(2)(viii)(A):  and 
approximately  1.000  15-day  followup 
reports  will  be  submitted  annually 
under  proposed  §  600.80(b)(2). 
(c)(2)(vii).  and  (c)(2)(viii)(A).  FDA 
estimates  that  approximately  10 
manufacturers  under  proposed 
,  §  310.305  will  submit  15-day  followup 
reports;  approximately  184  applicants 
under  proposed  §  314.80  will  submit  15- 
day  followup  reports;  and 
approximately  69  applicants  under 
proposed  §600.80  will  submit  15-day 
followup  reports.  Based  on  the  agency's 
familiarity  with  the  content  of  followup 
reports  for  serious  and  unexpected 
SADRs,  FDA  estimates  that  it  will  take 
an  average  of  4  hours  for  manufacturers 
and  applicants  to  prepare  and  submit  a 
15-day  followup  report  to  FDA. 
Preparation  of  15-day  followup  reports 
would  include  gathering  information 
(proposed  §§  310.305(b)  and  (c)(1). 
314.80(b)  and  (c)(1).  and  600.80(b)  and 
(c)(1)),  providing  attachments,  if 
applicable  (proposed 
§§310.305(c)(2)(ix)  and  (c)(2)(x). 
314.80(c)(2)(ix).  and  600.80(c)(2)(ix)). 
and  formatting  information  (proposed 
§§  310.305(c)(2)(xii).  (d).  and  (e). 
314.80(c)(2)(xi).  (c)(4).  and  (e).  and 
600.80(c)(2)(xi).  (c)(4).  and  (e)). 
Proposed  §§310.305(c)(2)(xi). 
314.80(c)(2)(x).  and  600.80(c)(2)(x) 


would  require  contractors  and  shared 
manufacturers  to  submit  safety  reports 
of  any  SADRs  or  medication  errors  for 
the  product  to  the  manufactvuer 
(proposed  §§  310.305(c)(2)(xi))  or 
applicant  (proposed  §§314.80(c)(2)(x) 
and  600.80(c)(2)(x))  within  5  calendar 
days  of  its  receipt  by  the  contractor  or 
shared  manufacturer.  Based  on 
information  included  in  individual  case 
safety  reports  currently  submitted  to  the 
agency.  FDA  estimates  that 
approximately  10  safety  reports  will  be 
submitted  to  manufacturers  annually 
under  proposed  §  310.305(c)(2)(xi); 
approximately  11,370  safety  reports  will 
be  submitted  to  applicants  annually 
under  proposed  §,314.80(c)(2)(x):  and 
approximately  250  safety  reports  will  be 
submitted  to  applicants  annually  under 
proposed  §  600.80(c)(2)(x).  FDA 
estimates  that  approximately  5 
contractors  under  proposed  §  310.305 
will  submit  safety  reports  to  the 
manufacturer;  approximately  100 
contractors  under  proposed  §  314.80 
will  submit  safety  reports  to  the 
applicant;  and  approximately  20 
contractors  and  shared  manufacturers 
under  proposed  §  600.80  will  submit 
safety  reports  to  the  applicant.  Based  on 
the  agency's  familiarity  with  the  content 
of  individual  case  safety  reports,  FDA 
estimates  that  it  will  take  an  average  of 
2  hours  for  contractors  and  shared 
manufacturers  to  prepare  and  submit  a 
safety  report  to  a  manufacturer  or 
applicant. 

Proposed  §  312.32(c)(l)(i)  would 
require  sponsors  to  notify  FDA  and  all 
participating  investigators  in  a  written 
IND  safety  report  of  any  SADR.  based  on 
the  opinion  of  the  investigator  or 
sponsor,  that  is  both  serious  and 
unexpected,  as  soon  as  possible,  but  in 
no  case  later  than  15  calendar  days  after 
receipt  by  the  sponsor  of  the  minimum 
data  set  for  the  serious,  unexpected 
SADR.  The  sponsor  would  identify  all 
safety  reports  previously  filed  with  the 
IND  concerning  a  similar  SADR  and 
would  analyze  the  significance  of  the 
SADR  in  light  of  previous,  similar 
reports.  Based  on  data  concerning  the 
number  of  written  IND  safety  reports 
currently  received  by  the  agency.  FDA 
estimates  that  approximately  4,860 
written  IND  safety  reports  of  serious  and 
unexpected  SADRs  will  be  submitted 
annually  under  proposed 
§  312.32(c)(l)(i)  for  human  drugs,  and 
approximately  2.980  written  IND  safety 
reports  will  be  submitted  armually 
under  proposed  §31 2.32(c)(l)(i)  for 
human  biological  products.  FDA 
estimates  that  approximately  457 
sponsors  will  submit  written  IND  safety 
reports  for  human  drugs,  and 


approximately  602  sponsors  will  submit 
written  IND  safety  reports  for  human 
biological  products.  Based  on  the 
agency's  familiarity  with  the  content  of 
written  IND  safety  reports  for  serious 
and  unexpected  SADRs.  FDA  estimates 
that  it  will  take  an  average  of  16  hours 
for  sponsors  to  prepare  and  submit  one 
of  these  reports  to  FDA.  Preparation  of 
a  written  IND  safety  report  for  a  serious 
and  unexpected  SADR  would  include 
gathering  information  (proposed 
§  312.32(b))  and  formatting  information 
(proposed  §  312.32(c)(l)(iii)). 

Proposed  §  312.32(c)(l)(ii)  would 
require  sponsors  to  notify  FDA  and  all 
participating  investigators  in  a  written 
IND  safety  report  of  information,  based 
on  appropriate  medical  judgment,  that 
might  materially  influence  the  benefit- 
risk  assessment  of  an  investigational 
drug,  or  would  be  sufficient  to  consider 
changes  in  either  product 
administration  or  in  the  overall  conduct 
of  a  clinical  investigation  (e.g.,  any 
significant  unanticipated  safety  finding 
or  data  in  the  aggregate  from  an  in  vitro, 
animal,  epidemiological,  or  clinical 
study,  whether  or  not  conducted  under 
an  IND,  that  suggests  a  significant 
human  risk,  such  as  reports  of 
mutagenicity,  teratogenicity,  or 
carcinogenicity,  or  reports  of  a  lack  of 
efficacy  with  a  drug  or  biological 
product  used  in  treating  a  life- 
threatening  or  serious  disease).  This 
information  would  be  submitted  as  soon 
as  possible,  but  in  no  case  later  than  15 
calendar  days  after  determination  by  the 
sponsor  that  the  information  qualifies 
for  expedited  reporting.  Based  on 
information  contained  in  written  IND 
safety  reports  that  the  agency  has 
received  in  the  past.  FDA  estimates  that 
approximately  300  written  IND  safety 
reports  concerning  information  that 
might  materially  influence  the  benefit- 
risk  assessment  of  an  investigational 
drug,  or  that  would  be  sufficient  to 
consider  changes  in  either  product 
administration  or  in  the  overall  conduct 
of  a  clinical  investigation  will  be 
submitted  aimually  under  proposed 
§  312.32(c)(l)(ii)  for  human  drugs,  and 
approximately  300  reports  will  be 
submitted  annually  under  proposed 
§312.32(c)(l)(ii)  for  human  biological 
products.  FDA  estimates  that 
approximately  100  sponsors  will  submit 
these  written  IND  safety  reports  for 
human  drugs,  and  approximately  100 
sponsors  will  submit  these  reports  for 
human  biological  products.  Based  on 
the  agency's  familiarity  with  the  content 
of  written  IND  safety  reports.  FDA 
estimates  that  it  will  take  an  average  of 
8  hours  for  sponsors  to  prepare  and 
submit  this  type  of  written  IND  safety 


report  to  FDA.  Preparation  of  these 
written  IND  safety  reports  would 
include  gathering  information  (proposed 
§  312.32(b))  and  formatting  information 
(proposed  §312.32(c)(l)(iii)). 

Proposed  §  312.32(c)(2)  would  require 
sponsors  to  notify  FDA  by  telephone  or 
by  facsimile  transmission  of  any 
imexpected  fatal  or  life-threatening 
SADR  based  on  the  opinion  of  the 
investigator  or  sponsor  as  soon  as 
possible  but  in  no  case  later  than  7 
calendar  days  after  receipt  by  the 
sponsor  of  the  minimum  data  set  for  an 
unexpected  fatal  or  life-threatening 
SADR.  Based  on  data  concerning  the 
number  of  telephone  IND  safety  reports 
currently  received  by  the  agency.  FDA 
estimates  that  approximately  490 
telephone  and  facsimile  IND  safety 
reports  will  be  submitted  annually 
under  proposed  §  312.32(c)(2)  for 
human  drugs,  and  approximately  290 
reports  will  be  submitted  annually 
imder  proposed  §  312.32(c)(2)  for 
hiunan  biological  products.  FDA 
estimates  that  approximately  135 
sponsors  will  submit  these  reports  for 
human  dnigs,  and  approximately  180 
sponsors  will  submit  these  reports  for  ' 
hiunan  biological  products.  Based  on 
the  agency's  familiarity  with  telephone 
and  facsimilgIND  safety  reports,  FDA 
estimates  that  it  will  take  an  average  of 
4  hours  for  sponsors  to  prepare  and 
submit  one  of  these  reports  to  FDA. 
Preparation  of  a  telephone  or  facsimile 
IND  safety  report  would  include 
gathering  information  (proposed 
§  312.32(b)). 

Proposed  §  312.64(b)  would  require 
an  investigator  to  notify  the  sponsor  of 
any  serious  SADR  immediately  and  any 
other  SADR  promptly  unless  the 
protocol  or  investigator's  brochure 
specifies  a  different  timetable  for 
reporting  the  SADR.  Based  on  data 
concerning  the  number  of  sponsors 
currently  conducting  clinical 
investigations  under  an  IND  and  the 
number  of  vmtten  IND  safety  reports 
currently  received  by  the  agency,  FDA 
estimates  that  approximately  100,000 
investigator  safety  reports  will  be 
submitted  to  sponsors  annually  under 
proposed  §  312.64(b)  for  human  drugs, 
and  approximately  60,000  investigator 
safety  reports  will  be  submitted  to 
sponsors  annually  under  proposed 
§  312.64(b)  for  human  biological 
products.  FDA  estimates  that 
approximately  10.000  investigators  will 
submit  safety  reports  to  sponsors  for 
human  drugs,  and  approximately  6,000 
investigators  will  submit  safety  reports 
to  sponsors  for  human  biological 
products.  Based  on  the  agency's 
familiarity  with  the  content  of  IND 
safety  reports,  FDA  estimates  that  it  will 


take  an  average  of  2  hours  for  an 
investigator  to  prepare  and  submit  one 
of  these  reports  to  the  sponsor. 

Proposed  §  320.31(d)(3)  would  require 
persons  conducting  human 
bioavailability  and  bioequivalence 
studies  that  are  not  subject  to  an  IND  to 
submit  to  FDA  written  safety  reports  as 
prescribed  under  proposed 
§  312.32(c)(1)  and  telephone  and 
facsimile  safety  reports  as  prescribed 
imder  proposed  §  312.32(c)(2).  These 
persons  would  submit  these  safety 
reports  to  all  participating  investigators 
and  the  appropriate  FDA  division  in  the 
Center  for  Drug  Evaluation  and  Research 
(i.e.,  safety  reports  for  the  reference 
listed  drug  would  be  forwarded  to  the 
new  drug  review  division  that  has 
responsibility  for  that  drug;  safety 
reports  for  the  investigational  drug 
product  would  be  forwarded  to  the 
Director,  Division  of  Bioequivalence, 
Office  of  Generic  Drugs).  These  persons 
would  be  required  to  identify  all  safety 
reports  previously  filed  for  the 
bioavailability  or  bioequivalence  study 
concerning  a  similar  SADR,  and  analyze 
the  SADR  in  light  of  previous  similar 
reports,  as  required  under  proposed 
§312.32(fc)(l)(i).  Written,  telephone,  and 
facsimile  safety  reports  for 
bioavailability-  and  bioequivalence 
studies  not  subject  to  an  IND  are  a,  new 
type  of  safety  report.  Based  on  data 
concerning  voluntary  reporting  to  the 
agency  of  safety  information  for  these 
bioavailability  and  bioequivalence 
studies,  FDA  estimates  that 
approximately  200  safety  reports  will  be 
submitted  annually  under  proposed 
§  320.31(d)(3).  FDA  estimates  that 
approximately  10  sponsors  will  submit 
these  safety  reports.  Based  on  the 
agency's  familiarity  with  the  content  of 
IND  safety  reports,  FDA  estimates  that  it 
will  take  an  average  of  14  hoiu^  for 
sponsors  to  prepare  and  submit  a  safety 
report  to  FDA. 

Proposed  §  606.170(b)  would  require 
blood  establishments  to  notify  FDA  in  a 
written  report  of  any  serious  SAR, 
except  a  fatality,  within  45  calendar 
days  after  determination  of  a  serious 
SAR.  These  written  reports  would  be 
submitted  to  FDA  using  the  reporting 
format  provided  in  proposed 
§  600.80(c)(4).  Based  on  data  from  the 
scientific  literature  and  reports 
volimtarily  received  by  the  agency,  FDA 
estimates  that  approximately  7,000 
written  reports  will  be  submitted 
annually  under  proposed  §  606.170(b). 
FDA  estimates  that  approximately  3,062 
blood  establishments  will  submit  these 
vmtten  reports.  Based  on  the  agency's 
familiarity  with  the  content  of  expedited 
reports  for  serious  and  imexpected 
SADRs,  FDA  estimates  that  it  will  take 


an  average  of  16  hours  to  prepare  and 
submit  each  of  these  written  reports  to 
FDA. 

Proposed  §  606.170(c)  would  require 
blood  establishments  to  notify  FDA  by 
telephone,  facsimile,  express  mail,  or 
electronically  transmitted  mail  as  soon     - 
as  possible  of  an  SAR  that  results  in  a 
fatality.  Proposed  §  606.170(c)  would 
also  require  these  facilities  to  submit  a 
written  report  to  FDA  within  7  calendar 
days  after  the  fatality.  The  written 
reports  would  be  submitted  using  the 
reporting  format  provided  in  proposed 
§  600.80(c)(4).  Based  on  data  concerning 
the  number  of  reports  for  fotalities 
associated  writh  blood  collection  and 
transfusion  currently  received  by  the 
agency,  FDA  estimates  that 
approximately  75  reports  will  be 
submitted  annually  under  proposed 
§606. 170(c).  FDA  estimates  that 
approximately  75  blood  establishments 
will  submit  these  reports.  Based  on  the 
agency's  familiarity  with  the  content  of 
written  reports  for  a  fatality.  FDA 
estimates  that  it  will  take  an  average  of 
20  hours  to  prepare  and  submit  each  of 
these  reports  to  FDA. 

VI.B.  Periodic  Safety  Reports 

Proposed  §§  314.80(c)(3)(i)  and 
600.80(c)(3)(i)  would  require  persons 
holding  an  application  (i.e.,  NDA, 
ANDA,  BLA)  approved  before  January  1, 
1998,  to  submit  a  TPSR  every  5  years 
after  U.S.  approval  of  the  application. 
These  persons  would  also  be  required  to 
submit  a  TPSR  at  7.5  and  12.5  yeArs 
after  U.S.  approval  of  the  application. 
Based  on  data  concerning  postmarketing 
periodic  safety  reports  currently 
received  by  the  agency,  FDA  estimates 
that  approximately  1,400  TPSRs  vdll  be 
submitted  annually  under  proposed 
§  314.80(c)(3)(i);  approximately  35 
TPSRs  will  be  submitted  annually  under 
proposed  §  600.80(c)(3)(i).  FDA 
estimates  that  approximately  80 
applicants  under  proposed 
§  314.80(c)(3)(i)  will  submit  TPSRs,  and 
approximately  20  applicants  under 
proposed  §  600.80(c)(3){i)  will  submit 
TPSRs.  Based  on  the  agency's 
familiarity  with  the  content  of 
postmarketing  periodic  safety  reports, 
FDA  estimates  that  it  will  take  an 
average  of  20  hours  for  applicants  to 
prepare  and  submit  a  TPSR  to  FDA. 
Preparation  of  a  TPSR  would  include 
gathering  information  (proposed 
§§  314.80(b)  and  600.80(b)),  and 
providing  attachments  (proposed 
§§  314.80(c)(3)  and  600.80(c)(3)). 

Proposed  §§  314.80(c)(3)(ii)  and 
600.80(c)(3)(ii)  would  require  persons 
holding  an  application  (i.e..  NDA. 
ANDA.  BLA)  approved  on  or  after 
January  1.  1998.  to  submit  a  PSUR  to 
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FDA  according  to  the  following 
schedule:  Semiannually  for  2  years  after 
U.S.  approval  of  the  application, 
annually  for  the  next  3  years,  and  then 
every  5  years  thereafter.  Proposed 
§§314.80(c)(3){i)  and  600.80(c)(3)(i) 
would  permit  persons  holding  an 
application  [i.e..  NDA.  ANDA.  BLA) 
approved  before  January  1,  1998,  to 
submit  a  PSUR.  in  lieu  of  a  TPSR,  every 
5  years  after  U.S.  approval  of  the 
application.  Proposed  §§314.80{c)(3)(iv) 
and  600.80(c)(3)(iv)  would  require 
persons  holding  an  approved 
supplement  to  an  approved  application 
for  use  of  the  human  drug  or  biological 
product  in  the  pediatric  population  to 
submit  a  PSUR  (even  if  the  supplement 
or  application  was  approved  prior  to 
January  1.  1998)  to  FDA  according  to  the 
following  schedule:  Semiannually  for  2 
years  after  U.S.  approval  of  the 
supplement,  annually  for  the  next  3 
years,  and  then  every  5  years  thereafter. 
Based  on  data  concerning  postmarketing 
periodic  safety  reports  currently 
received  by  the  agency,  FDA  estimates 
that  approximately  2,500  PSURs  will  be 
submitted  annually  under  proposed 
§314.80(c)(3)(i).  (c)(3)(ii).  and  (c)(3)(iv). 
and  approximately  35  PSURs  will  be 
submitted  annually  under  proposed 
§600.80{c)(3)(i).  (c)(3)(ii),  and  (c)(3){iv). 
FDA  estimates  that  approximately  200 
applicants  under  proposed 
§  314.80(c)(3)  will  submit  PSURs.  and 
approximately  20  applicants  under 
proposed  §  600.80(c)(3)  will  submit 
PSURs.  Based  on  the  agency's 
familiarity  with  the  content  of  PSURs 
voluntarily  submitted  to  the  agency. 
FDA  estimates  that  it  will  take  an 
average  of  40  hours  for  applicants  to 
prepare  and  submit  a  PSUR  to  the 
agency.  Preparation  of  a  PSUR  would 
include  gathering  information  (proposed 
§§  314.80(b)  and  600.80(b))  and 
providing  attachments  (proposed 
§§  314.80(c)(3)  and  600.80(c)(3)). 

Proposed  §§314.80(c)(3)(jii)  and 
600.80(c)(3)(iii)  would  require  persons 
holding  an  application  [i.e.,  NDA, 
ANDA.  BLA)  approved  on  or  after 
January  1.  1998,  to  submit  an  IPSR  to 
FDA  7.5  years  and  12.5  years  after  U.S. 
approval  of  the  application.  Proposed 
§§  314.80(c)(3)(i)  and  60O.80(c)(3)(i) 
would  permit  persons  holding  an 
application  (i.e..  NDA,  ANDA,  BLA) 
approved  before  January  1. 1998,  to 
submit  an  IPSR  at  7.5  and  12.5  years 
after  U.S.  approval  of  the  application. 
Proposed  §§  314.80(c)(3)(iv)  and 
600.80(c)(3)(iv)  would  require  persons 
holding  an  approved  supplement  to  an 
approved  application  for  use  of  the 
human  drug  or  biological  product  in  the 
pediatric  population  to  submit  an  IPSR 


(even  if  the  supplement  or  application 
was  approved  prior  to  January  1,  1998) 
to  FDA  at  7.5  and  12.5  years  after  U.S. 
approval  of  the  supplement.  Based  on 
data  concerning  postmarketing  periodic 
safety  reports  currently  received  by  the 
agency,  FDA  estimates  that 
approximately  350  IPSRs  will  be 
submitted  annually  under  proposed 
§314.80(c)(3)(i).  (c)(3)(iii).  and  (c)(3)(iv). 
and  approximately  3  IPSRs  will  be 
submitted  annually  under  proposed 
§600.80(c)(3)(i).  (c)(3)(iii).  and  (c){3)(iv). 
FDA  estimates  that  approximately  40 
applicants  under  proposed 
§  314.80(c)(3)  will  submit  IPSRs.  and 
approximately  3  applicants  under 
proposed  §600. 80(c)(3)  will  submit 
IPSRs.  Based  on  the  agency's  familiarity 
with  the  content  of  PSURs  voluntarily 
submitted  to  the  agency.  FDA  estimates 
that  it  will  take  an  average  of  30  hours 
for  applicants  to  prepare  and  submit  an 
IPSR  to  FDA.  Preparation  of  an  IPSR 
would  include  gathering  information 
(proposed  §§  314.80(b)  and  600.80(b)) 
and  providing  attachments  (proposed 
§§  314.80(c)(3)  and  600.80(c)(3)). 
Proposed  §§  314.80(c)(3)(v)  and 
600.80(c)(3)(v)  would  require  persons 
holding  an  application  (i.e..  NDA. 
ANDA,  BLA)  to  submit  to  FDA  every  6 
months  after  U.S.  approval  of  the 
application  a  report  that  consists  of 
individual  case  safety  reports  (i.e..  FDA 
Form  3500 As,  VAERS  forms  for 
vaccines,  ClOMS  1  forms,  if  desired,  for 
foreign  SADRs)  for  certain 
spontaneously  reported  SADRs  for 
marketed  human  drug  and  biological 
products.  Applicants  that  submit  TPSRs 
to  FDA  would  submit  a  report 
consisting  of  individual  case  safety 
reports  for  each  spontaneously  reported 
serious,  expected  SADR,  whether 
domestic  or  foreign,  and  each 
spontaneously  reported  nonserious. 
unexpected  SADR  occurring  in  the 
United  States  during  the  reporting 
period.  Reports  for  vaccines  would 
include  a  VAERS  form  for  each 
spontaneously  reported  nonserious, 
expected  SAR  and  each  expected  SAR 
with  unknown  outcome  occurring  in  the 
United  States  during  the  reporting 
period.  Applicants  that  submit  PSURs 
or  IPSRs  to  FDA  would  submit  a  report 
consisting  of  individual  case  safety 
reports  for  each  spontaneously  reported 
serious,  listed  SADR.  whether  domestic 
or  foreign,  and  each  spontaneously 
reported  nonserious,  unlisted  SADR 
occurring  in  the  United  States  during 
the  reporting  period.  Reports  for 
vaccines  would  include  a  VAERS  form 
for  each  spontaneously  reported 
nonserious,  listed  SAR  and  each  listed 
SAR  with  unknown  outcome  occurring 


in  the  United  States  during  the  reporting 
period.  If  a  full  data  set  is  not  available 
for  a  report  of  a  serious  SADR,  the 
reason(s)  for  the  lack  of  such 
iixformation  would  be  provided.  Based 
on  data  concerning  postmarketing 
periodic  safety  reports  currently 
received  by  the  agency,  FDA  estimates 
that  approximately  4,726  of  these 
reports  will  be  submitted  annually 
under  proposed  §  314.80(c)(3)(v),  and 
approximately  480  of  these  reports  will 
be  submitted  annually  under  proposed 
§  600.80(c)(3)(v).  FDA  estimates  that 
approximately  285  applicants  under 
proposed  §  314.80(c)(3)  will  submit 
these  reports,  and  approximately  69 
applicants  under  proposed 
§  600.80(c)(3)  will  submit  reports.  Based 
on  the  agency's  familiarity  with  the 
content  of  postmarketing  periodic  safety 
reports,  FDA  estimates  that  it  will  take 
an  average  of  120  hours  for  applicants 
to  prepare  and  submit  a  report  under 
proposed  §§  314.80(c)(3)(v)  and 
600.80(c)(3)(v)  to  the  agency. 
Preparation  of  a  report  under  proposed 
§§314.80(c)(3)(v)  and  600.80(c)(3)(v) 
would  include  gathering  information 
(proposed  §§  314.80(b)  and  (c)(1),  and 
600.80(h)  and  (c)(1)),  providing 
attachments,  if  applicable  (proposed 
§§  314.80(c)(2)(ix)  and  (c)(3i.  and 
600.80(c)(2)(ix)  and  (c)(3)),  and 
formatting  information  (proposed 
§§  314.80(c)(4)  and  (e),  and  600.80(c)(4) 
and  (e)). 

VIC.  Other  Reports 

Proposed  §§  310.305(f)(1),  314.80(f), 
and  600.80(f)  would  require 
manufacturers,  applicants,  contractors, 
and  shared  manufacturers  to  submit  to 
FDA,  when  appropriate,  any  or  all 
records  required  to  be  maintained  by 
these  persons.  These  records  would  be 
required  to  be  submitted  within  5 
calendar  days  after  receipt  of  the  request 
by  the  person.  Records  of  all  safety 
information  pertaining  to  the  person's 
product,  received  or  otherwise  obtained, 
including  raw  data,  any  correspondence 
relating  to  the  safety  information,  and 
any  reports  of  SADRs  or  medication 
errors  not  submitted  to  FDA  or  only 
provided  to  FDA  in  a  summary 
tabulation  would  be  included,  as  well  as 
records  required  to  be  maintained  under 
proposed  §  310.305  (§  310.305(c){l)(ii), 
(c)(l)(iii)(A).  (c)(2)(ii).  (c)(2)(viii)(A).  and 
(c)(2)(xi)(C)).  proposed  §  314.80 
(§314.80(c)(l)(ii).  (c)(l)(iii)(A).  (c)(2)(ii). 
(c)(2)(viii)(A).  and  (c)(2)(x)(C)).  and 
proposed  §600.80  (§600.80(c){l)(ii), 
(c)(l)(iii)(A),  (c)(2)(ii),  (c)(2)(viii)(A),  and 
(c)(2)(x)(C)).  Submission  of  SADR 
records  to  FDA  represents  a  new 
reporting  requirement.  Based  on  the 
agency's  requests  for  voluntary 


submission  of  safety  records,  FDA 
estimates  that  approximately  2  requests 
for  submission  of  records  will  be 
fulfilled  annually  under  proposed 
§  310.305(f)(1),  approximately  15 
requests  for  submission  of  records  will 
be  fulfilfed  annually  under  proposed 
§  314.80(f),  and  approximately  4 
requests  for  submission  of  records  will 
be  fulfilled  aimually  under  proposed 
§  600.80(f).  FDA  estimates  that 
approximately  2  manufactiirers  and 
contractors  under  proposed  §  310.305 
will  submit  these  records, 
approximately  15  applicants  and 
contractors  under  proposed  §  314.80 
will  submit  these  records,  and 
approximately  4  applicants,  contractors 
and  shared  manufacturers  under 
proposed  §  600.80  will  submit  these 
records.  Based  on  the  volume  of  safety 
information  volimtarily  submitted  to 
FDA  in  response  to  an  agency  request 
for  such  information,  FDA  estimates 
that  it  will  take  an  average  of  8  hours 
for  manufacttu^rs,  applicants, 
contractors,  and  shared  manufactiu^rs 
to  fulfill  each  request  for  submission  of 
records  to  the  agency. 

Proposed  §  314.81(b)(2)  would  require 
applicants  of  marketed  drug  products 
subject  to  an  NDA  to  submit  an  aiuual 
report  to  FDA  within  60  days  of  the 
anniversary  date  of  U.S.  approval  of  the 
application.  This  report  would  contain 
sununary  information;  distribution  data; 
chemistry,  manufacturing,  and  controls 
changes;  clinical  data;  and  a  status 
report  of  any  postmarketing  studies 
performed  by,  or  on  behalf  of,  the 
applicant.  Based  on  data  concerning  the 
number  of  approved  NDA  annual 
reports  received  by  the  agency.  FDA 
estimates  that  approximately  2.363 
reports  will  be  submitted  under 
proposed  §  314.81(b)(2).  FDA  estimates 
that  approximately  286  applicants  will 
submit  these  reports.  Based  on  the 
agency's  familiarity  with  the  content  of 
approved  NDA  annual  reports,  FDA 
estimates  that  it  will  take  an  average  of 
35.5  hours  for  applicants  to  prepare  and 
submit  one  of  these  annual  reports  to 
FDA. 

Proposed  §  601.28  would  require 
applicants  of  licensed  biological 
products  to  submit  an  annual  report  of 
postmarketing  pediatric  studies  to  FDA 
within  60  days  of  the  anniversary  date 
of  approval  of  the  application.  This 
report  would  contain  summary 
information,  clinical  data  in  the 
pediatric  population,  and  a  status  report 
of  any  postmarketing  studies  in  the 
pediatric  population.  Based  on  data 
concerning  the  number  of  approved 
BLA  annual  reports  received  by  the 
agency.  FDA  estimates  that 
approximately  69  reports  will  be 


submitted  under  proposed  ^  601.28. 
FDA  estimates  that  approximately  69 
applicants  will  submit  these  reports. 
Based  on  the  agency's  familiarity  vrith 
the  content  of  approved  BLA  annual 
reports,  FDA  estimates  that  it  vrill  take 
an  average  of  25  hours  for  applicants  to 
prepare  and  submit  an  annual  report  to 
the  agency. 

VI.D.  Recordkeeping 

Proposed  §§  310.305(c)(2)(xi)(B), 
314.80(c)(2)(x)(B),  and  600.80(c)(2)(x)(B) 
woidd  require  that  contracts  between 
manufacturers  and  contractors 
(proposed  §310.305(c)(2)(xi)(B))  and 
applicants  and  contractors  (proposed 
§§314.80(c)(2)(x)(B)and 
600.80(c){2)(x)(B))  specify  the  safety 
reporting  responsibilities  of  the 
contractor.  For  purposes  of  this  section, 
a  record  represents  a  contract.  Based  on 
information  contained  in  individual 
case  safety  Teports  submitted  to  the 
agency  in  the  past  (i.e.,  report  source), 
FDA  estimates  that  approximately  4 
records  will  be  maintained  annually 
under  proposed  §  310.305(c)(2)(xi)(B), 
approximately  480  records  will  be 
maintained  annually  under  proposed 
§  314.80(c)(2)(x)(B),  and  approximately 
2  records  will  be  maintained  annually 
under  proposed  §  600.80(c)(2)(x)(B). 
FDA  estimates  that  approximately  2 
manufacturers  under  proposed 
§  310.305  will  maintain  these  records, 
approximately  160  applicants  imder 
proposed  §  314.80  will  maintain  these 
records,  and  approximately  2  applicants 
imder  proposed  §  600.80  will  maintain 
these  records.  Based  on  the  agency's 
familiarity  with  recordkeeping" 
processes,  FDA  estimates  that  it  will 
take  an  average  of  1  hour  for 
manufacturers  and  applicants  to 
maintain  each  record  annually  under 
proposed  §§  310.305(c)(2)(xi)(B), 
314.80(c)(2)(x)(B),  and 
600.80(c)(2)(x)(B). 

Proposed  §§  310.305(f),  314.80(f),  and 
600.80(f)  would  require  manufacturers, 
applicants,  contractors,  and  shared 
manufacturers  to  maintain  for  a  period 
of  10  years  records  of  all  safety 
information,  received  or  otherwise 
obtained,  including  raw  data;  any 
correspondence  relating  to  the  safety 
information;  and  any  reports  of  SADRs 
or  medication  errors  not  submitted  to 
FDA  or  only  provided  to  FDA  in  a 
suinmary  tabulation.  These  persons 
would  also  be  required  to  retain  for  a 
period  of  10  years  any  records  required 
to  be  maintained  under  proposed 
§  310.305  (§  310.305(c)(l)(ii), 
(c)(l)(iii)(A).'(c)(2)(ii).  (c)(2)(viii)(A),  and 
{c)(2)(xi)(C)),  proposed  §  314.80 
(§  314.80(c)(l){ii),  (c)(l){iii)(A).  (c)(2)(ii), 
(c)(2)(viii)(A),  and  (c)(2)(x)(C)).  and 


proposed  §600.80  (§600.80(c)(l)(ii), 
(c)(l)(iii)(A).  (c)(2)(ii),  (c)(2)(viii)(A),  and 
(c)(2)(x)(C)).  For  the  purposes  of  this 
section,  a  record  includes  any  and  all 
documentation  regarding  an  individual 
SADR  or  medication  error.  Based  on 
data  concerning  the  number  of  SADRs 
currently  reported  to  the  agency,  FDA 
estimates  that  approximately  500 
records  will  be  maintained  aimually 
under  proposed  §  310.305(f), 
approximately  220,000  records  will  be 
maintained  annually  under  proposed 
§  314.80(f),  and  approximately  20,000 
records  vrill  be  maintained  annually 
under  proposed  §  600.80(f).  FDA- 
estimates  that  approximately  25 
manufacturers  and  contractors  under 
proposed  §  310.305  will  maintain  these 
records,  approximately  700  applicants 
and  contractors  under  proposed 
§  314.80  will  maintain  these  records, 
and  approximately  69  applicants, 
contractors,  and  shared  manufacturers 
under  proposed  §  600.80  will  maintain 
these  records.  Based  on  the  agency's 
familiarity  with  recordkeeping 
processes,  FDA  estimates  that  it  will 
'  take  an  average  of  5  hours  for 
manufacturers,  applicants,  contractors, 
and  shared  manufacturers  to  maintain 
each  record  aimually  under  proposed 
§§  310.305,  314.80,  and  600.80. 

Proposed  §§  310.305(g),  314.80(g),  and 
600.80(g)  would  require  manufacturers, 
applicants,  contractors,  and  shared 
memufacturers  to  maintain  written 
procedures  for  the  surveillance,  receipt, 
evaluation,  and  reporting  of  safety 
information  to  FDA.  Based  on  the 
number  of  persons  subject  to  the 
postmarketing  safety  reporting 
regulations,  FDA  estimates  that 
approximately  25  records  will  be 
maintained  annually  under  proposed 
§  310.305(g),  approximately  700  records 
will  be  maintained  annually  imder 
proposed  §  314.80(g),  and 
approximately  69  records  will  be 
maintained  annually  under  proposed  - 
§  600.80(g).  FDA  estimates  that 
approximately  25  manufacturers  and 
contractors  under  proposed  §  310.305 
will  maintain  these  records, 
approximately  700  applicants  and 
contractors  under  proposed  §  314.80 
will  maintain  these  records,  and 
approximately  69  applicants, 
contractors,  and  shared  manufacturers 
under  proposed  §  600.80  will  maintain 
these  records.  Based  on  the  agency's 
familiarity  with  recordkeeping 
processes,  FDA  estimates  that  it  will 
take  an  average  of  1  hour  for 
manufacturers,  applicants,  contractors, 
and  shared  manufactvirers  to  maintain  a 
record  of  the  written  procedures 
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annually  under  proposed  §§  310.305(g), 
314.80(g),  and  600.80(g). 

Proposed  §  312.32(c)  would  require 
sponsors  to  maintain  records  for  reports 
of  SADRs  that  do  not  contain  a 
minimum  data  set.  This  would  include 
any  information  received  or  otherwise 
obtained  for  the  SADR  along  with  a 
record  of  their  efforts  to  obtain  a 
minimum  data  set  for  the  report.  For  the 
purposes  of  this  section,  a  record 
includes  any  and  all  documentation 
regarding  an  individual  SADR. 
Maintaining  records  of  SADRs  that  do  • 
not  contain  a  minimum  data  set 
represents  a  new  recordkeeping 
requirement.  Based  on  information 
contained  in  IND  safety  reports,  FDA 
estimates  that  approximately  200 
records  will  be  maintained  annually 
under  proposed  §  312.32(c)  for  human 
drugs;  approximately  240  records  will 
be  maintained  annually  under  proposed 
§  312.32(c)  for  human  biological 
products.  FDA  estimates  that 


approximately  50  sponsors  will 
maintain  these  records  for  human  drugs 
and  approximately  60  sponsors  will 
maintain  these  records  for  hiunan 
biological  products.  Based  on  the 
agency's  familiarity  with  recordkeeping 
processes,  FDA  estimates  that  it  will 
take  an  average  of  1  hour  for  sponsors 
to  maintain  each  record  annually  under 
proposed  §  312.32(c). 

Proposed  §606. 170(a)  would  require 
blood  collection  and  transfusing 
facilities  to  maintain  records  for 
complaints  of  SARs  regarding  each  unit 
of  blood  or  blood  product.  These 
facilities  must  prepare  a  written  report 
of  the  investigation  of  SARs,  including 
foUowup  and  conclusions.  Based  on 
data  for  records  currently  maintained  by 
blood  collection  and  transfusing 
facilities,  FDA  estimates  that 
approximately  4,512  records  will  be 
maintained  annually  under  proposed 
§  606.170(a).  FDA  estimates  that 
approximately  376  facilities  will 


maintain  these  records.  Based  on  the 
agency's  familiarity  with  recordkeeping 
processes,  FDA  estimates  that  it  will 
take  an  average  of  12  hours  for  facilities 
to  maintain  each  record  annually  under 
proposed  §606. 170(a). 

Description  of  Respondents:  Business 
or  other  for-profit  organizations. 

In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  agency  has 
submitted  a  copy  of  this  proposed  rule 
to  0MB  for  its  review  and  approval  of 
these  information  collections.  Interested 
persons  are  requested  to  send  comments 
regarding  this  information  collection, 
including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  New 
Executive  Office  Bldg..  725  17th  St. 
NW.,  rm.  10235.  Washington,  DC  20503, 
OMB,  Attn:  Stuart  Shapiro,  Desk  Officer 
for  FDA,  FAX:  202-395-6974.  Submit 
written  comments  on  the  information 
collection  by  April  14,  2003. 


Table  21.— Estimated  Annual  Reporting  Burden  ^ 


21  CFR  section 


310  305(c)(2)(l)2  

310  305(c)(2)(ii) 

310.305(c)(2)(iil)  

310.305(c)(2)(iv) ' 

310.305(c)(2)(v)  

310.305(c)(2)(vi) 

310.305(b)(2),  (c)(2)(vii),  and  (c)(2)(vlil)(A) 

310.305(c)(2)(xi) 

310.305(f)(1)  : 

312.32(c)(1)(i)3— human  drugs  

312  32(c)(1)(ii)— human  drugs 

31 2.32(c)(2>— human  drugs 

312.32(c)(1)(i)— human  biological  products 
312  32(c)(1)(ii) — human  biological  products 
312.32(c)(2)— human  biological  products  ... 

312.64(b)— human  drugs  

312.64(b) — human  biological  products 

314,80(c)(2)(i)^ 

314.80(c)(2)(ii) r : ... 

314  80(c)(2)(iii)  

314  80(c)(2)(iv) 

314.80(C)(2)(v)  

314.80(c)(2)(vi) 

314  80(b)(2),  (c)(2)(vii).  and  (c)(2)(viii)(A)  .. 

314.80(c)(2)(x)  

314.80(c)(3)(i)  

314.80(c)(3)(i).  (c)(3)(ii),  and  (c)(3)(iv) 

314.80(c)(3)(i),  (c)(3)(iii),  and  (c)(3)(iv) 

314.80(c)(3)(v)  

314.80(f) 

314.81(b)(2) 

320  31(d)(3)  

600  80(c)(2)(i)5  

600  80(c)(2)(ii) 

600.80(c)(2)(iil) 

600.80(c)(2)(iv) 

600.80(c)(2)(v)  

600.80(c)(2)(vl) 

600  80(b)(2),  (c)(2)(vii).  and  (c)(2)(viii)(A)  . 

600  80(c)(2)(x)  

600.80(c)(3)(i)  

600.80(c)(3)(i).  (c)(3)(ii).  and  (c)(3)(iv) 


Numt)er  of 
respondents 


Number  of  re 


14 

5 

10 

10 

10 

7 

10 

5 

2 

457 

100 

135 

602 

100 

180 

10,000 

6,000 

282 

50 

109 

100 

150 

140 

184 

100 

80 

200 

40 

285 

15 

286 

10 

69 

4 

12 

10 

30 


20 
20 
20 


)i  re- 
per 
tent 

Total  annual 

Hours  per 

Total  hours 

responses 

response 

25 

350 

16 

5,600 

1 

5 

8 

40 

4.6 

46 

24 

1.104 

5 

SO 

16 

800 

100 

1,000 

16 

16,000 

48.6 

340 

8 

2,720 

5.5 

55 

4 

220 

2 

10 

2 

20 

1 

2 

8 

16 

10.6 

4,860 

16 

77,760 

3 

300 

8 

2,400 

3.6 

490 

4 

1,960 

4^ 

2,980 

16 

47.680 

3 

300 

8 

2,400 

1.6 

290 

4 

1,160 

10 

100.000. 

2 

200,000 

10 

60,000 

2 

120,000 

177.3 

50,000 

16 

800,000 

6 

300 

8 

2.400 

8.4 

912 

24 

21.888 

15 

1.500 

16 

24.000 

6667 

100,000 

16 

1,600,000 

307.1 

43,000 

8 

344.000 

54.3 

10.000 

4 

40,000 

113.7 

11.370 

2 

22,740 

17.5 

1.400 

20 

28,000 

12.5 

2,500 

40 

100,000 

8.7 

350 

30 

10,500 

16.6 

4,726 

120 

567,120 

1 

15 

8 

120 

8.3 

2,363 

35.5 

83.886 

20 

200 

14 

2.800 

43.5 

3,000 

16 

48.000 

1 

4 

8 

32 

2.1 

25 

24 

600 

10 

100 

16 

1,600 

333.3 

10,000 

16 

160.000 

43.5 

3,000 

8 

.  24,000 

14.5 

1,000 

4 

4.000 

12.5 

250 

2 

500 

1.8 

35 

20 

700 

1.8 

35 

40 

1.400 

Table  21  .—Estimated  Annual  Reporting  Burden  i— Continued 


21  CFR  section 


600  80<c)(3)(l),  (c)(3)(Hi).  and  (c)(3)(iv) 

600.80(c)(3)(v)  

600.80(f) 

601.28 

606.170(b) : 

606.170(c)  


Total 


Numt)er  of 
respondents 


3 

.     69 

4 

69 

3,062 

75 


23,283 


Numtier  of  re- 
sponses per 
respondent 


1 

6.9 

1 

1 

2.3 

1 


2,149.7 


Total  annual 
responses 


3 

480 

4 

69 

7,000 

75 


424,794 


Hours  per 
response 


30 
120 
8 
25 
16 
20 


896.5 


Total  flours 


90 

57,600 

32 

1,725 

If2,000 

1,500 


4,541,113 


^  The  estimates  provided  in  this  table  are  not  only  attributed  to  the  new  proposed  requirements  in  this  rulemaking  but  also  include  txirdens  as- 
sociated with  our  current  safety  reporting  requirements.  There  are  no  capital  costs  or  operating  and  maintainence  costs  associated  with  ttiis  cot- 
lection  of  information. 

^The  paragraphs  of  §310.305  cited  in  the  table  include  burdens  associated  with  gathering  information  under  §310.305(b)  af>d  (c)(1),  providing 
attachments,  if  applicable,  under  §310.305(c)(2)(ix)  and  (c)(2)(x),  and  formatting  information  under  §310.305(c)(2)(xii),  (d),  and  (e). 

3  The  paragraphs  of  §312.32  cited  in  the  table  include  burdens  associated  with  gathering  infomiation  under  §31 2.32(b)  and  formatting  informa- 
tion under  §31 2.32(c)(1)(iii).  i 

*The  paragraphs  of  §314.80  cited  in  the  table  include  burdens  associated  with  gathering  information  under  §314,80(b)  and  (c)(1),  providing 
attachments,  if  applicable,  under  §314.80(c)(2)(ix)  and  (c)(3),  and  formatting  infomiation  under  §314.80(c)(2)(xi),  (c)(4),  and  (e). 

^The  paragraphs  of  §600.80  cited  in  the  table  include  burdens  associated  with  gathering  information  under  §  600.80(b)  and  (c)(1),  providing 
attachments,  if  applicat>le,  under  §600.80(c)(2)(ix)  and  (c)(3),  and  fonnatting  information  under  §600.80(c)(2)(xi),  (c)(4),  and  (e). 

Table  22.— Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  section 


310.305(c)(2)(xi)(B)  

310.305(02 

310.305(g) 

312.32(c)--hunnan  dru^  

312.32(c) — human  biotogical  products 

314.80(c)(2)(x)(B) 

314.80(03 

314.80(g) 

600.80(c)(2)(x)(B) 

600.80(0* ^ 

600.80(g) 

606.170(a) 

Total  


sr  of 

Annueil 

Total 

frequency  of 

annual 

recordkeeping 

records 

2 

2 

4 

2& 

20 

500 

25 

1 

26 

SO 

4 

200 

60 

4" 

240 

160 

3 

480 

700 

314.3 

220,000 

700 

1 

700 

2 

1 

2 

69 

289.8 

20,000 

69 

1 

69 

376 

12 

4,512 

2,238 

653.1 

246,732 

Hours  per 
record 


12 
35 


Total  hours 


4 

2,500 

25 

200 

240 

480 

1,100,000 

700 

2 

100,000 

69 

54,144 

1,258,364 


'  The  estimates  provkJed  in  this  table  are  not  only  attributed  to  the  new  proposed  requirements  in  this  mlemaking  but  also  include  burdens  as- 
sociated with  our  current  safety  reporting  requirements.  There  are  no  capital  costs  or  operating  costs  associated  with  this  collection  of  informa- 
tk)n.  Ttiere  are  maintenance  costs  of  $2,025  annually  per  recordkeeper  ($2,000  annually  per  recordkeeper  for  existing  recordkeeping  require- 
ments (see  67  FR  47821 )  and  $25  annually  per  recordkeeper  for  new  proposed  requirements  in  this  mlemaking). 

2  Includes  records  required  to  be  maintained  under  §310.305(c)(1)(ii),  (c)(1)(iii)(A),  (c)(2)(ii),  (c)(2)(viii)(A),  and  (c)(2)(xi)(C). 

3  Includes  records  required  to  be  maintained  under  §314.80(c)(1)(ii),  (c)(1)(iii)(A),  (c)(2)(ii),  (c)(2)(viii)(A),  and  (c)(2)(x)(C). 
<  Includes  records  required  to  be  maintained  under  §600.80(c)(1)(ii).  (c)(1 )(«')( A),  (c)(2)(n),  (c)(2)(viii)(A),  and  (c)(2)(x)(C). 


Vn.  Executive  Order  13132:  Federalism 

Executive  Order  13132  requires 
Federal  agencies  to  carefully  examine 
regulatory  actions  to  determine  if  they 
would  have  a  significant  impact  on 
federalism.  Using  the  criteria  and 
principles  set  forth  in  the  Executive 
order,  the  agency  has  considered  the 
impact  of  this  proposed  rule  on  the 
States,  on  their  relationship  with  the 
Federal  Government,  and  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

FDA  is  publishing  this  proposed  rule 
to  revise  its  regulations  governing  the 
format,  content,  and  submission  of 
safety  reports  to  the  agency  for  human 
drugs  and  biological  products.  The 
proposal  would  revise  current 


regulations  to  implement  definitions 
and  reporting  formats  and  standards 
recommended  by  ICH  and  CIOMS.  The 
proposal  would  codify  the  agency's 
expectations  for  timely  acquisition, 
evaluation,  and  submission  of  relevant 
safety  information  for  marketed  drugs 
and  biological  products.  The  proposal 
would  require  that  postmarketing 
individual  case  safety  reports  of 
imexpected  SADRs  that  cannot  be 
classified  as  either  serious  or  nonserious 
be  submitted  to  the  agency  in  an 
expedited  manner.  The  proposal  would 
also  require  that  certain  medically 
significant  SADRs  always  be  submitted 
to  FDA  in  an  expedited  manner  whether 
the  SADR  is  unexpected  or  expected. 
The  proposal  would  also  require  that  all 
domestic  reports  of  medication  errors, 


whether  actual  or  potential,  be 
submitted  to  FDA  in  an  expedited 
manner.  The  proposal  would  clarify 
certain  safety  reporting  requirements 
and  make  other  minor  revisions.  The 
proposal  would  also  amend  the  agency's 
postmarketing  aimual  reports 
regulations  for  applicants  of  human 
drugs  and  licensed  biological  products 
to  revise  the  content  for  these  reports. 
The  proposal  would  also  amend  the 
agency's  bioavailability  and 
bioequivalence  study  regulations  for 
sponsors  of  human  drugs  to  require 
expedited  safety  reports  for  certain 
studies  which  are  exempt  from 
submission  of  an  IND.  Because 
enforcement  of  these  safety  reporting 
requirements  would  be  a  Federal 
responsibility,  there  would  be  little,  if 
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any.  impact  on  the  States  from  this  rule 
if  finalized. 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  Vcirious 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  deflned  in 
the  Executive  order  and.  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling.  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  312 

Drugs,  Exports.  Imports, 
Investigations,  Labeling.  Medical 
research.  Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs,  Repgrting  and 
recordkeeping  requirements. 

21  CFR  Part  320 

Drugs,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  601 

Administrative  practice  and 
procedure.  Biologies,  Confidential 
business  information. 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
parts  310,  312,  314,  320,  600,  601,  and 
606  be  amended  as  follows: 

PART  31 0— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351.  352, 
353.  355,  360b-360f.  360j.  361(a).  371,  374, 


373.  379e:  42  U.S.C.  216.  241.  242(a),  262, 
263b-263n. 

2.  Section  310.305  is  revised  to  read 
as  follows: 

§310.305    Safety  reporting  and 
recordkeeping  for  manufacturers  of 
prescription  drugs  marketed  for  human  use 
wittiout  an  approved  application. 

(a)  Definitions.  The  following 
deflnitions  of  terms  apply  to  this 
section: 

Active  query  means  direct  verbal 
contact  (i.e.,  in  person  or  by  telephone 
or  other  interactive  means  such  as  a 
video  conference)  with  the  initial 
reporter  of  a  suspected  adverse  drug 
reaction  (SADR)  or  a  medication  error 
by  a  health  care  professional  (e.g., 
physician,  physician  assistant, 
pharmacist,  dentist,  nurse,  any 
individual  with  some  form  of  health 
care  training)  representing  the 
manufacturer.  For  SADRs,  active  query 
entails,  at  a  minimum,  a  focused  line  of 
questioning  designed  to  capture 
clinically  relevant  information 
associated  with  the  drug  product  and 
the  SADR.  including,  but  not  limited  to, 
information  such  as  baseline  data, 
patient  history,  physical  exam, 
diagnostic  results,  and  supportive  lab 
results. 

Actual  medication  error  means  a 
medication  error  that  involves  an 
identiflable  patient  whether  the  error 
was  prevented  prior  to  administration  of 
the  product  or,  if  the  product  was 
administered,  whether  the  error  results 
in  a  serious  SADR,  nonserious  SADR,  or 
no  SADR. 

Con (racf or  means  any  person  (e.g., 
packer  or  distributor  whether  or  not  its 
name  appears  on  the  label  of  the 
product;  licensee;  contract  research 
organization)  that  has  entered  into  a 
contract  with  the  manufacturer  to 
manufacture,  pack,  sell,  distribute,  or 
develop  the  drug  or  to  maintain,  create, 
or  submit  records  regarding  SADRs  or 
medication  errors. 

Disability  means  a  substantial 
disruption  of  a  person's  ability  to 
conduct  normal  life  functions. 

Full  data  set  means  completion  of  all 
the  applicable  elements  on  FDA  Form 
3500A  (or  on  a  Council  for  International 
Org£mizations  of  Medical  Sciences 
(CIOMS)  I  form  for  reports  of  foreign 
SADRs),  including  a  concise  medical 
narrative  of  the  case  (i.e.,  an  acciu^te 
summary  of  the  relevant  data  and 
information  pertaining  to  an  SADR  or 
medication  error). 

Life-threatening  SADR  means  any 
SADR  that,  in  the  view  of  the  initial 
reporter,  places  the  patient  at  immediate 
risk  of  death  from  the  SADR  as  it 
occurred.  It  does  not  include  an  SADR 


that,  had  it  occurred  in  a  more  severe 
form,  might  have  caused  death. 

Medication  error  means  any 
preventable  event  that  may  cause  or 
lead  to  inappropriate  medication  use  or 
patient  harm  while  the  medication  is  in 
the  control  of  the  health  care 
professional,  patient,  or  consumer.  Such 
events  may  be  related  to  professional 
practice,  health  care  products, 
procedures,  and  systems  including: 
Prescribing;  order  communication; 
product  labeling,  packaging,  and 
nomenclature;  compounding; 
dispensing;  distribution;  administration; 
education;  monitoring;  and  use. 

Minimum  data  set  means  the  report 
includes  an  identifiable  patient,  an 
identifiable  reporter,  a  suspect  drug 
product,  and  an  SADR. 

Nonserious  SADR  means  any  SADR 
that  is  determined  not  to  be  a  serious 
SADR. 

Potential  medication  error  means  an 
individual  case  safety  report  of 
information  or  complaint  about  product 
name,  labeling,  or  packaging  similarities 
that  does  not  involve  a  patient. 

SADR  with  unknown  outcome  means 
an  SADR  that  cannot  be  classified,  after 
active  query,  as  either  serious  or 
nonserious. 

Serious  SADR  means  any  SADR  that 
results  in  any  of  the  following 
outcomes:  Death,  a  life-threatening 
SADR,  inpatient  hospitalization  or 
prolongation  of  existing  hospitalization, 
a  persistent  or  significant  disability/ 
incapacity,  or  a  congenital  anomaly/ 
birth  defect.  Important  medical  events 
that  may  not  result  in  death,  be  life- 
threatening,  or  require  hospitalization 
may  be  considered  a  serious  SADR 
when,  based  upon  appropriate  medical 
judgment,  they  may  jeopardize  the 
patient  or  subject  and  may  require 
medical  or  surgical  intervention  to 
prevent  one  of  the  outcomes  listed  in 
this  definition.  Examples  of  such 
medical  events  include  allergic 
bronchospasm  requiring  intensive 
treatment  in  an  emergency  room  or  at 
home,  blood  dyscrasias  or  convulsions 
that  do  not  result  in  inpatient 
hospitalization,  or  the  development  of 
drug  dependency  or  drug  abuse. 

Spontaneous  report  means  a 
communication  from  an  individual  (e.g., 
health  care  professional,  consumer)  to  a 
company  or  regulatory  authority  that 
describes  an  SADR  or  medication  error. 
It  does  not  include  cases  identified  from 
information  solicited  by  the 
manufacturer  or  contractor,  such  as  . 
individual  case  safety  reports  or 
findings  derived  from  a  study, 
company-sponsored  patient  support 
program,  disease  management  program, 
patient  registry,  including  pregnancy 


registries,  or  any  organized  data 
collection  scheme.  It  also  does  not 
include  information  compiled  in 
support  of  class  action  lawsuits. 

Suspected  adverse  drug  reaction 
(SADR)  means  a  noxious  and 
unintended  response  to  any  dose  of  a 
drug  product  for  which  there  is  a 
reasonable  possibility  that  the  product 
caused  the  response.  In  this  definition, 
the  phrase  "a  reasonable  possibility" 
means  that  the  relationship  cannot  be 
ruled  out. 

Unexpected  SADR  means  any  SADR 
that  is  not  included  in  the  cturent  U.S. 
labeling  for  the  drug  product.  Reactions 
that  may  be  symptomatically  and 
pathophysiologically  related  to  a 
reaction  included  in  the  U.S.  labeling, 
but  differ  from  the  labeled  reaction 
because  of  greater  severity  or  specificity, 
woxdd  be  imexpected.  For  example, 
under  this  definition,  hepatic  necrosis 
would  be  unexpected  (by  virtue  of 
greater  severity)  if  the  U.S.  labeling  only 
referred  to  elevated  hepatic  enzymes  or 
hepatitis.  Similarly,  cerebral 
thromboembolism  and  cerebral 
vasculitis  would  be  imexpected  (by 
virtue  of  greater  specificity)  if  the  U.S. 
labeling  only  included  cerebral  vascular 
accidents.  "Unexpected,"  as  used  in  this 
definition,  refers  to  an  SADR  that  has 
not  been  previously  observed  (i.e., 
included  in  the  U.S.  labeling);  it  does 
not  refer  to  an  SADR  that  might  be 
anticipated  from  the  pharmacological 
properties  of  the  drug  product.  SADRs 
that  are  mentioned  in  the  U.S.  labeling 
as  occurring  with  a  class  of  drugs  but 
not  specifically  mentioned  as  occurring 
with  the  particular  drug  are  considered 
imexpected. 

(b)  Review  of  safety  information.  (1) 
Each  manufacturer  of  a  prescription 
drug  product  marketed  for  human  use 
without  an  approved  application  must 
promptly  review  all  safety  information 
pertaining  to  its  product  obtained  or 
otherwise  received  by  the  manufacturer 
boxa  any  source,  foreign  or  domestic, 
including  information  derived  from 
commercial  marketing  experience, 
postmarketing  clinical  investigations, 
postmarketing  epidemiology/ 
surveillance  studies,  animal  or  in  vitro 
studies,  electronic  communications 
with  manufactiu-ers  via  the  Internet 
(e.g.,  e-mail),  reports  in  the  scientific 
literature,  and  unpubhshed  scientific 
papers,  as  well  as  reports  bom  foreign 
regulatory  authorities  that  have  not  been 
previously  reported  to  the  Food  and 
Drug  Administration  (FDA)  by  the 
manufacturer. 

(2)  Individual  case  safety  reports  that 
are  forwarded  to  the  manufacturer  by 
FDA  must  not  be  resubmitted  to  the 
agency  by  the  manufacturer;  however. 


manufacturers  must  submit  to  FDA  all 
foUowup  information  for  these  reports. 
^  (c)  Reporting  requirements.  The 
manufacturer  must  submit  to  FDA  one 
copy  of  each  expedited  report 
(described  under  paragraphs  (c)(2)(i) 
through  (c){2)(vii)  of  this  section) 
pertaining  to  its  drug  product.  Upon 
written  notice,  FDA  may  require,  when 
appropriate,  that  the  manufacturer 
submit  reports  under  this  section  to 
FDA  at  times  other  than  those  stated. 

(1)  Determination  of  outcome, 
minimum  data  set,  and  full  data  set— 
(i)(A)  Initial  determinations.  Upon 
initial  receipt  of  an  SADR  report,  the 
manufactmrer  must  immediately 
determine,  the  outcome  for  the  SADR 
(whether  the  SADR  is  serious  or 
nonserious)  and  at  least  the  minimum 
data  set  for  the  individual  case  safety 
report.  For  reports  of  actual  medication 
errors  that  do  not  result  in  an  SADR  and 
potential  medication  errors,  the 
manufacturer  must  inunediately 
determine  the  minimum  information  for 
the  individual  case  safety  report 
(minimum  information  described  under 
paragraphs  (c)(l)(iii){B)  and  {c)(l){iii)(C) 
of  this  section).  If  the  manufacturer  is 
not  able  to  immediately  determine  the 
information  in  this  paragraph,  active 
query  must  be  used  to  obtain  it  as  soon 
as  possible. 

(B)  Spontaneous  reports.  For 
spontaneous  reports,  the  manufactiu^r 
must  always  assume,  for  safety  reporting 
purposes  under  this  section,  that  there 
is  at  least  a  reasonable  possibility,  in  the 
opinion  of  the  initial  reporter,  that  the 
drug  product  caused  the  spontaneously 
reported  event. 

(C)  Clinical  trials.  For  a  clinical  trial, 
the  possibility  that  the  drug  product 
caused  the  SADR  or  that  a  medication  " 
error  has  occurred  must  be  assumed  if 
either  the  investigator  or  the 
manufacturer  believes  that  such  a 
reasonable  possibility  exists. 

(ii)  SADRs  with  unknown  outcome. 
For  an  SADR  with  unknowm  outcome 
that  cannot  be  immediately  determined, 
the  manufacturer  must  continue  to  use 
active  query  to  attempt  to  determine  the 
outcome  of  the  SADR  within  30 
calendar  days  after  initial  receipt  of  the 
SADR  report  by  the  manufacturer.  The 
manufacturer  must  maintain  a  record  of 
its  efforts  to  determine  the  outcome  for 
an  SADR  with  unknown  outcome. 

(iii)(A)  Minimum  data  set  for  SADR 
reports.  The  manufacturer  must  not 
submit  an  individual  case  safety  report 
for  an  SADR  to  FDA  if  the  report  does 
not  contain  a  minimum  data  set; 
instead,  the  manufacturer  must 
maintain  records  of  any  information 
received  or  otherwise  obtained  for  the 


SADR  along  with  a  record  of  its  efforts 
to  obtain  a  minimum  data  set. 

(B)  Minimum  information  for  reports 
of  actual  medication  errors  that  do  not 
result  in  an  SADR.  For  reports  of  actual 
medication  errors  that  do  not  result  in 
an  SADR,  an  individual  case  safety 
report  must  be  submitted  to  FDA  even 
though  the  report  does  not  contain  a 
minimum  data  set  (i.e.,  does  not  have  an 
SADR).  These  reports  must  contain  at 
least  an  identifiable  patient,  an 
identifiable  reporter,  and  a  suspect  drug 
product. 

(C)  Minimum  information  for 
potential  medication  error  reports.  For 
reports  of  potential  medication  errors, 
an  individual  case  safety  report  must  be 
submitted  to  FDA  even  though  the 
report  does  not  contain  a  minimum  data 
set  (i.e.,  does  not  have  an  identifiable 
patient  or  an  SADR).  These  reports  must 
contain  at  least  an  identifiable  reporter 
and  a  suspect  drug  product. 

(iv)  Full  data  set.  For  reports  of 
serious  SADRs,  always  expedited 
reports  (see  paragraph  (c)(2)(iv)  of  this 
settion),  and  medication  error  reports 
(see  paragraph  (c)(2)(v)  of  this  section), 
the  manufacturer  must  submit  a  full 
data  set.  If  a  full  data  set  is  not  available 
for  the  report,  the  manufacturer  must 
use  active  query  to  obtain  this 
information.  If  a  full  data  set  is  not 
obtainable,  after  active  query,  the 
manufacturer  must: 

(A)  Submit  all  safety  information, 
received  or  otherwdse  obtained,  for  the 
report; 

(B)  Indicate  the  reason(s)  for  its 
inability  to  acquire  a  full  data  set;  and 

(C)  Document  its  efforts  to  obtain  a 
full  data  set  (i.e.,  description  of 
unsuccessful  steps  taken  to  obtain  this 
information). 

(v)  Serious  SADRs  not  initially 
reported  by  health  care  professional.  For 
a  serious  SADR  that  was  not  initially 
reported  to  the  manufacturer  by  a  health 
care  professional  (e.g.,  report  from  a 
consumer),  the  manufacturer  must 
contact  the  health  care  professional 
associated  v«rith  the  care  of  the  patient 
using  active  query  to  gather  further 
medical  perspective  on  the  case  and  ta 
acquire  a  full  data  set  for  the  report.  If 
the  manufacturer  is  imable  to  contact 
the  health  care  professional,  it  must 
include  in  the  report  for  the  serious 
SADR: 

(A)  The  reason(s)  for  its  inability  to 
contact  the  health  care  professional;  and 

(B)  A  description  of  its  efforts  to 
contact  the  health  care  professional. 

(2)  Postmarketing  "expedited 
reports" — (i)  Serious  and  unexpected 
SADR.  The  manufacturer  must  report  to 
FDA  each  SADR,  received  or  otherwise 
obtained,  that  is  both  serious  and 
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unexpected,  whether  foreign  or 
domestic,  as  soon  as  possible,  but  in  no  ' 
case  later  than  15  calendar  days  after 
receipt  by  the  manufacturer  of  the 
minimum  data  set  for  the  serious, 
unexpected  SADR.  If  a  full  data  set  is 
not  available  for  the  serious  and 
unexpected  SADR  report  at  the  time  of 
initial  submission  of  the  report  to  FDA, 
the  manufacturer  must  submit  the 
information  required  under  paragraph 
{c)(l){iv)  of  this  section  and  also  submit 
a  30-day  followup  report  as  required  by 
paragraph  (c)(2)(vi)  of  this  section. 

(\i)  Information  sufficient  to  consider 
product  administration  changes.  The 
manufacturer  must  also  report  to  FDA 
information,  received  or  otherwise 
obtained,  whether  foreign  or  domestic, 
that  would  be  sufficient,  based  upon 
appropriate  medical  judgment,  to 
consider  changes  in  product 
administration.  The  manufacturer  must 
submit  this  information  to  FDA,  as  soon 
as  possible,  but  in  no  case  later  them  1 5 
calendar  days  after  determination  by  the 
manufacturer  that  the  information 
qualifies  for  expedited  reporting. 
Examples  of  such  information  include 
any  significant  unanticipated  safety 
ftnding  or  data  in  the  aggregate  from  an 
in  vitro,  animal,  epidemiological,  or 
clinical  study,  whether  or  not 
conducted  under  an  investigational  new 
drug  application  (IND),  that  suggests  a 
significant  human  risk,  such  as  reports 
of  mutagenicity,  teratogenicity,  or 
carcinogenicity,  or  reports  of  a  lack  of 
efficacy  with  a  drug  product  used  in 
treating  a  life-threatening  or  serious 
disease.  The  manufacturer  must 
maintain  a  record  of  its  efforts  to 
determine  whether  the  information 
required  to  be  reported  under  this 
paragraph  qualifies  for  expedited 
reporting. 

(iii)  Unexpected  SADR  with  unknown 
outcome.  The  manufacturer  must  also 
report  to  FDA  each  SADR  that  is 
unexpected  and  for  which  the 
determination  of  an  outcome  is 
unattainable  (i.e.,  SADR  with  unknown 
outcome)  within  45  calendar  days  after 
initial  receipt  by  the  manufacturer  of  the 
minimum  data  set  for  the  unexpected 
SADR.  The  manufacturer  must 
document  in  the  expedited  report  the 
reason(s)  for  the  inability  to  determine 
the  outcome. 

(iv)  Always  expedited  report.  (A)  The 
manufacturer  must  also  report  to  FDA 
each  SADR,  received  or  otherwise 
obtained,  whether  foreign  or  domestic, 
that  is  the  subject  of  an  always 
expedited  report.  These  reports  must  be 
submitted  to  FDA  as  soon  as  possible, 
,  but  in  no  case  later  than  15  calendar 
days  after  receipt  by  the  manufacturer  of 
the  minimum  data  set  for  the  report. 
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The  following  medically  significant 
SADRs,  which  may  jeopardize  the 
patient  or  subject  and/or  require 
medical  or  surgical  intervention  to  treat 
the  patient  or  subject,  are  subject  to  an 
always  expedited  report: 

(1)  Congenital  anomalies, 

(2)  Acute  respiratory  failure, 

(3)  Ventricular  fibrillation, 

(4)  Torsades  de  pointe, 

(5)  Malignant  hypertension, 

(6)  Seizure. 

(7)  Agranulocytosis, 

(8)  Aplastic  anemia, 

(9)  Toxic  epidermal  necrolysis, 
ilO)  Liver  necrosis, 

(11)  Acute  liver  failure. 

(12)  Anaphylaxis, 

(13)  Acute  renal  failure, 

(14)  Sclerosing  syndromes, 

(15)  Pulmonary  hypertension, 

(16)  Pulmonary  fibrosis, 

( 1 7)  Confirmed  or  suspected 
transmission  of  an  infectious  agent  by  a 
marketed  drug  or  biological  product, 

(18)  Confirmed  or  suspected 
endotoxin  shock,  and 

(19)  Any  other  medically  significant 
SADR  that  FDA  determines  to  be  the 
subject  of  an  always  expedited  report 
(i.e.,  may  jeopardize  the  patient  or 
subject  and/or  require  medical  or 
surgical  intervention  to  treat  the  patient 
or  subject). 

(B)  SADRs  that  are  the  subject  of  an 
always  expedited  report  must  be 
submitted  to  FDA  whether  unexpected 
or  expected  and  whether  or  not  the 
SADR  leads  to  a  serious  outcome.  If  a 
full  data  set  is  not  available  for  an 
always  expedited  report  at  the  time  of 
initial  submission  of  the  report  to  FDA, 
the  manufacturer  must  submit  the 
information  required  under  paragraph 
(c)(l)(iv)  of  this  section  and  also  submit 
a  30-day  followup  report  as  required  by 
paragraph  (c)(2)(vi)  of  this  section. 

(v)  Medication  errors — (A)  Actual 
medication  error.  The  manufacturer 
must  also  submit  to  FDA  each  domestic 
report  of  an  actual  medication  error, 
received  or  otherwise  obtained,  as  soon 
as  possible,  but  in  no  case  later  than  15 
calendar  days  after  receipt  by  the 
manufacturer  of  the  minimum  data  set 
for  a  report  of  an  SADR  or,  if  an  SADR 
does  not  occur,  the  minimum 
information  described  under  paragraph 
(c)(l)(iii)(B)  of  this  section  (i.e., 
identifiable  patient,  identifiable 
reporter,  and  suspect  drug  product). 

(B)  Potential  medication  error.  The 
manufacturer  must  also  submit  to  FDA 
each  domestic  report  of  a  potential 
medication  error,  received  or  otherwise 
obtained,  as  soon  as  possible,  but  in  no 
case  later  than  15  calendar  days  after 
receipt  by  the  manufacturer  of  the 
minimum  information  described  under 


paragraph  (c)(l)(iii)(C)  of  this  section 
(i.e.,  identifiable  reporter  and  suspect 
drug  product). 

(C)  Full  data  set.  If  a  full  data  set  is 
not  available  for  an  actual  or  potential 
medication  error  report  at  the  time  of 
initial  submission  of  the  report  to  FDA, 
the  manufacturer  must  submit  the 
information  required  under  paragraph 
(c)(l)(iv)  of  this  section  and  also  submit 
a  30-day  followup  report  as  required  by 
paragraph  (c)(2)(vi)  of  this  section. 

(vi)  The  30-day  followup  report.  The 
manufacturer  must  use  active  query  to 
obtain  additional  information  for  any 
expedited  report  under  paragraphs 
(c)(2)(i),  (c)(2)(iv).  and  (c)(2)(v)  of  this 
section  that  does  not  contain  a  full  data 
set  and  must  submit  a  followup  report 
to  FDA  within  30  calendar  days  after 
initial  submission  of  the  expedited 
report  to  FDA  by  the  manufacturer.  If  a 
full  data  set  is  still  not  obtainable,  the 
30-day  followup  report  must  contain  the 
information  required  under  paragraph 
(c)(l)(iv)  of  this  section.  Any  new  safety 
information  in  the  30-day  followup 
report  must  be  highlighted.  Any  new 
information,  received  or  otherwise 
obtained,  after  submission  of  a  30-day 
followup  report  must  be  submitted  to 
FDA  as  a  15-day  followup  report  under 
paragraph  {c)(2)(vii)  of  this  section. 

(vii)  The  15-day  followup  report.  The 
manufacturer  must  report  to  FDA  any 
new  information,  received  or  otherwise 
obtained,  for  any  expedited  or  followup 
report  (except  for  initial  expedited 
reports  under  paragraphs  (c)(2)(i), 
(c)(2)(iv),  and  (c)(2)(v)  of  this  section 
that  do  not  contain  a  full  data  set) 
within  15  calendar  days  of  initial 
receipt  of  the  new  information  by  the 
manufacturer.  Expedited  reports  under 
paragraphs  {c)(2)(il,  (c)(2)(iv),  and 
(c)(2)(v)  of  this  section  that  do  not 
contain  a  full  data  set  at  the  time  of 
initial  submission  of  the  report  to  FDA 
are  subject  to  the  30-day  followup 
reporting  requirements  under  paragraph 
(c)(2)(vi)  of  this  section  rather  than  the 
15-day  followup  reporting  requirements 
under  this  paragraph. 

(viii)  Supporting  documentation.  (A) 
If  the  patient  dies,  the  manufacturer 
must  submit  a  copy  of  the  autopsy 
report  to  FDA,  if  it  is  available.  If  an 
autopsy  report  is  not  available,  the 
manufacturer  must  submit  a  death 
certificate  to  FDA.  If  an  autopsy  report 
becomes  available  after  the 
manufacturer  has  submitted  a  death 
certificate  to  the  agency,  the  autopsy 
report  must  be  submitted  to  FDA.  If  the 
patient  was  hospitalized,  the 
manufacturer  must  submit  a  copy  of  the 
hospital  discharge  summary  to  FDA.  if 
it  is  available.  If  any  of  these  documents 
is  not  in  English,  the  document  must  be 


accompanied  by  an  English  translation. 
Manufacturers  must  use  active  query  to 
obtain  these  documents.  These 
documents  must  be  submitted  to  FDA  as 
15-day  followup  reports  (see  paragraph 
(c)(2)(vii)  in  this  section)  within  15 
calendar  days  of  initial  receipt  of  the 
document  by  the  manufacturer.  If  these 
documents  are  not  submitted  to  FDA  in 
a  15-day  followup  report  within  3 
months  after  submission  of  the  initial 
expedited  report  for  the  death  or 
hospitalization,  the  agency  will  assume 
that  active  query  by  the  manufacturer 
has  not  resulted  in  access  to  these 
documents.  In  this  case,  a  record  of  the 
reason(s)  for  the  lack  of  such 
documentation  and  the  effort  that  was 
made  to  obtain  the  documentation  must 
be  maintained  by  the  manufacturer. 

(B)  Each  expedited  report  must 
contain  in  the  narrative  a  list  of  other 
relevant  documents  (e.g.,  medical 
records,  laboratory  results,  data  from 
studies)  for  the  report  that  are 
maintained  by  the  manufacturer.  When 
appropriate,  FDA  may  require  a 
manufacturer  to  submit  copies  of  one  or 
more  of  these  documents  to  the  agency 
within  5  calendar  days  after  receipt  of 
the  request. 

(ix)  Scientific  literature.  An  expedited 
report  based  on  information  from  the 
scientific  literature  applies  only  to 
reports  found  in  scientific  and  medical 
journals.  These  expedited  reports  must 
be  accompanied  by  a  copy  of  the 
published  article.  — 

(x)  Attachments.  Each  expedited 
report  must  be  accompanied  by  a  copy 
of  the  current  U.S.  labeling  for  the  drug 
product  and  a  list  of  current  addresses 
where  all  safety  reports  and  other  safety- 
related  records  for  the  drug  product  are 
maintained  by  manufacturers  and 
contractors. 

(xi)  Submission  of  safety  reports  by 
contractors.  (A)  Contractors  must 
submit  to  the  manufacturer  safety 
reports  of  any  SADRs  or  medication 
errors  for  the  manufacturer's  drug 
product,  obtained  or  otherwise  received, 
within  5  calendar  days  of  initial  receipt 
of  the  report  by  the  contractor.  The 
contractor  must  submit  a  safety  report 
for  an  SADR  to  the  manufacturer  even 
if  the  report  does  not  contain  a 
minimum  data  set.  Upon  receipt  of  the 
safety  report  from  a  contractor,  the 
manufacturer  must  comply  with  the 
postmarketing  safety  reporting 
requirements  of  this  section. 

(B)  A  contract  between  the 
manufacturer  and  a  contractor  must 
specify  the  postmarketing  safety 
reporting  responsibilities  of  the  ' 

contractor.  The  manufacturer  is 
responsible  for  ensuring  that  the 
contractors  of  its  drug  products  comply 


with  these  postmarketing  safety 
reporting  responsibilities. 

(C)  The  contractor  must  maintain  a 
record  of  each  submission  to  the 
manufacturer  under  paragraph 
(c)(2)(xi){A)  of  this  section  that  includes: 

(1)  A  copy  of  each  safety  report; 

(2)  The  date  the  report  was  initially 
received  by  the  contractor; 

(3)  The  date  the  report  was  submitted 
to  the  manufacturer;  and 

(4)  The  name  and  address  of  the 
inanufacturer. 

(D)  The  recordkeeping,  written 
procedures,  and  disclaimer  provisions 
under  paragraphs  (f)  through  (h)  of  this 
section  apply  to  contractors. 

(xii)  Report  identification.  Each 
expedited  report  submitted  to  FDA 
under  paragraphs  (c)(2)(i)  through 
(c)(2){vii)  of  this  section  must  bear 
prominent  identification  as  to  its 
contents,  e.g.,  "expedited  report — 
§  310.305 — serious  and  unexpected 
SADR,"  "expedited  report— §310.305— 
30-day  followup  report."  Each  tj^e  of 
report  (e.g.,  serious  and  unexpected 
SADR  reports,  30-day  followup  reports) 
must  be  submitted  to  FDA  under 
separate  cover.  Reports  of  medication 
errors  must  indicate  whether  the  error  is 
actual  or  potential  and  if  actual, 
whether  a  serious  SADR,  nonserious 
SADR,  or  no  SADR  occurred,  e.g., 
"expedited  report — §  310.305 — actual 
medication  error — nonserious  SADR," 
"expedited  report — §  310.305 — potential 
medication  error." 

(d)  Reporting  format.  (l)(i)  Except  as 
provided  in  paragraphs  (d)(l)(ii). 
(d)(l)(iv).  and  {d)(5)  of  this  section,  the 
manufacturer  must  complete  an  FDA 
Form  3500A  for  each  individual  case 
safety  report  of  an  SADR.  Reports  based 
on  information  about  individual  cases 
or  case  series  in  the  scientific  literature 
must  be  submitted  on  an  FDA  Form 
3500A(s). 

(ii)  Foreign  SADRs  may  be  submitted 
either  on  an  FDA  Form  3500A  or,  if 
preferred,  on  a  CIOMS  I  form. 

(iii)  Each  domestic  report  of  an  actual 
or  potential  medication  error  must  be 
submitted  on  an  FDA  Form  3500A. 

(iv)  Reports  of  overall  findings  or  data 
in  the  aggregate  from  published  and 
unpublished  in  vitro,  animal, 
epidemiological,  or  clinical  studies 
must  be  submitted  in  a  narrative  format. 

(2)  Each  SADR  in  an  individual  case 
safety  report  must  be  coded  on  the  FDA 
Form  3500A  or  CIOMS  I  form  using  the 
appropriate  "preferred  term"  in  the 
latest  version  of  MedDRA  (the  medical 
dictionary  for  regulatory  activities)  in 
use  at  the  time  the  manufacturer 
becomes  aware  of  the  individual  case 
safety  report.  For  individual  caSe  safety 
reports  of  medication  errors,  the  report 


must  be  coded  both  as  a  medication 
'  error  and,  if  applicable,  with  the 
preferred  term  for  any  SADRs  associated 
with  the  medication  error. 

(3)  Each  completed  FDA  Form  3500A 
or  CIOMS  I  form  should  refer  only  to  an 
individual  case. 

(4)  Each  completed  FDA  Form  3500A 
or  CIOMS  I  form  must  include  the  name 
and  telephone  number  (and  fax  number 
and  e-mail  address,  if  available)  for  the 
licensed  physician  responsible  for  the 
content  and  medical  interpretation  of 
the  data  contained  within  the  form  (i.e., 
contact  person  for  the  company). 

(5)  Instead  of  using  FDA  Form  3500A. 
the  manufacturer  may  use  a  computer- 
generated  facsimile  of  FDA  Form  3500A 
provided  that  it  is  readable,  includes 
appropriate  identifying  information,  and 
contains  all  the  elements  (i.e.,  format, 
sections,  blocks,  titles,  descriptors 
within  blocks,  text  for  disclaimer)  of 
FDA  Form  3500A  in  the  identical 
enumerated  sequence  of  the  form.  For 
individual  case  safety  reports  in  which 
no  suspect  medical  device  is'involved. 

a  one-page  FDA  Form  3  500 A  is 
acceptable. 

(e)  Patient  privacy.  The  names  and 
addresses  of  individual  patients  should 
not  be  included  in  reports  under  this 
section;  instead,  the  manufacturer  and 
its  contractors  should  assign  a  unique 
code  to  each  report,  preferably  not  more 
than  eight  characters  (i.e.,  numbers/ 
letters)  in  length.  The  name  of  the 
reporter  from  whom  the  information 
was  received  should  be  included. 
Names  of  patients,  individual  reporters, 
health  care  professionals,  hospitals,  and 
geographic  identifiers  in  safety  reports 
are  not  releasable  to  the  public  under 
FDA's  public  information  regulations  in 
part  20  of  this  chapter. 

(f)  Recordkeeping.  (1)  Each 
manufactiurer  must  maintain  for  a 
period  of  10  years  records  of  all  safety 
information  pertaining  to  its  drug 
product,  received  or  otherwise  obtained, 
including  raw  data,  any  correspondence 
relating  to  the  safety  information,  and 
any  reports  of  SADRs  or  medication 
errors  not  submitted  to  FDA.  The 
manufacturer  must  also  retain  for  a 
period  of  10  years  any  records  required 
to  be  maintained  under  this  section. 
When  appropriate,  FDA  may  require  a 
manufacturer  to  submit  any  or  all  of 
these  records  to  the  agency  within  5- 
calendar  days  after  receipt  of  the 
reauest. 

(2)  Manufacturers  and  packers  may 
retain  the  records  required  in  paragraph 
(0(1)  of  this  section  as  part  of  its 
complaint  files  maintained  under 
§211.198  of  this  chapter. 

(3)  Manufacturers  must  permit  any 
authorized  FDA  employee,  at  all 
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reasonable  times,  to  have  access  to  and 
copy  and  verify  the  records  established 
and  maintained  under  this  section. 

(g)  Written  procedures.  Each 
manufacturer  must  develop  and 
maintain  written  procedures  for  the 
surveillance,  receipt,  evaluation,  and 
reporting  of  postmarketing  safety 
information  to  FDA. 

(h)  Disclaimer.  A  report  or  , 
information  submitted  by  a 
manufacturer  under  this  section  (and 
any  release  by  FDA  of  that  report  or 
information)  does  not  necessarily  reflect 
a  conclusion  by  the  manufacturer  or  by 
FDA.  that  the  report  or  information    * 
constitutes  an  admission  that  the  drug 
caused  or  contributed  to  an  SADR.  The 
manufacturer  need  not  admit,  and  may 
deny,  that  the  report  or  information 
submitted  under  this  section  constitutes 
an  admission  that  the  drug  caused  or 
contributed  to  an  SADR. 

PART  312— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

3.  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Authoritv:  21  U.S.C.  321.  331.  351.  352. 
353.  355.  3'71,  42  U.S.C.  262. 

4.  Section  312.32  is  amended  by 
revising  paragraphs  (a),  (b).  the 
introductory  text  of  paragraph  (c). 
paragraphs  (c)(1)  and  (c)(4).  and  the  first 
sentence  of  paragraph  (c)(2);  in 
paragraph  (d)(3)  by  removing  the  phrase 
"adverse  drug  experience"  and  by 
adding  in  its  place  the  abbreviation 
"SADR"  and  by  removing  the  phrase 
"such  experience"  and  by  adding  in  its 
place  the  phrase  "such  reaction";  and  in 
paragraph  (e)  by  removing  the  phrase 
"adverse  experience"  both  times  it 
appears  and  by  adding  in  its  place  the 
abbreviation  "SADR"  to  read  as  follows: 

§  31 2.32    IND  safety  reports. 

(a)  Definitions.  The  following 
definitions  of  terms  apply  to  this 
section: 

Disability  means  a  substantial 
disruption  of  a  person's  ability  to 
conduct  normal  life  functions. 

Life-thrpatening  suspected  adverse 
drug  reaction  (SADRI  means  any  SADR 
that,  in  the  view  of  the  investigator  or 
sponsor,  places  the  patient  or  subject  at 
immediate  risk  of  death  from  the  SADR 
as  it  occurred.  It  does  not  include  an 
SADR  that,  had  it  occurred  in  a  more 
severe  form,  might  have  caused  death. 

Minimum  data  set  means  the  report 
includes  an  identifiable  patient,  an 
identifiable  reporter,  a  suspect  drug 
.product,  and  an  SADR. 

Serious  SADR  means  any  SADR  that 
results  in  any  of  the  following 
outcomes:  Death,  a  life-threatening 


SADR,  inpatient  hospitalization  or 
prolongation  of  existing  hospitalization, 
a  persistent  or  significant  disability/ 
incapacity,  or  a  congenital  anomaly/ 
birth  defect.  Impoi^ant  medical  events 
that  may  not  result  in  death,  be  life- 
threatening,  or  require  hospitalization 
may  be  considered  a  serious  SADR 
when,  based  upon  appropriate  medical 
judgment,  they  may  jeopardize  the 
patient  or  subject  and  may  require 
medical  or  surgical  intervention  to 
prevent  one  of  the  outcomes  listed  in 
this  definition.  Examples  of  such 
medical  events  include  allergic 
bronchospasm  requiring  intensive 
treatment  in  an  emergency  room  or  at 
home,  blood  dyscrasias  or  convulsions 
that  do  not  result  in  inpatient 
hospitalization,  or  the  development  of 
drug  dependency  or  drug  abuse. 

Suspected  adverse  drug  reaction 
(SADR)  means  a  noxious  and 
unintended  response  to  any  dose  of  a 
drug  product  for  which  there  is  a 
reasonable  possibility  that  the  product 
caused  the  response.  In  this  definition, 
the  phrase  "a  reasonable  possibility" 
means  that  the  relationship  caiuiot  be 
ruled  out. 

Unexpected  SADR  means  any  SADR, 
the  specificity  or  severity  of  which  is 
not  consistent  with  the  current 
investigator  brochure;  or.  if  an 
investigator  brochure  is  not  required  or 
available,  the  specificity  or  severity  of 
which  is  not  consistent  with  the  risk 
information  described  in  the  general 
investigational  plan  or  elsewhere  in  the 
current  application,  as  amended.  For 
example,  under  this  definitioh,  hepatic 
necrosis  would  be  unexpected  (by  virtue 
of  greater  severity)  if  the  investigator 
brochure  only  referred  to  elevated 
hepatic  enzymes  or  hepatitis.  Similarly, 
cerebral  thromboembolism  and  cerebral 
vasculitis  would  be  unexpected  (by 
virtue  of  greater  specificity)  if  the 
investigator  brochure  only  included 
cerebral  vascular  accidents. 
"Unexpected,"  as  used  in  this 
definition,  refers  to  an  SADR  that  has 
not  been  previously  observed  (e,g., 
included  in  the  investigator  brochure);  it 
does  not  refer  to  an  SADR  that  might  be 
anticipated  from  the  pharmacological 
properties  of  the  drug  product.  SADRs 
that  are  mentioned  in  the  investigator's 
brochure  as  occurring  with  a  class  of 
drugs  but  not  specifically  mentioned  as 
occurring  with  the  particular  drug  are 
considered  unexpected. 

(b)  flevietv  of  safety  information.  The 
sponsor  must  promptly  review  all 
information  relevant  to  the  safety  of  the 
drug  obtained  or  otherwise  received  by 
the  sponsor  from  any  source,  foreign  or 
domestic,  including  information  derived 
from  any  clinical  or  epidemiological 


investigations,  animal  or  in  vitro 
studies,  reports  in  the  scientific 
literature,  and  unpublished  scientific 
papers,  as  well  as  reports  from  foreign 
regulatory  authorities  that  have  not  been 
previously  reported  to  FDA  by  the 
sponsor  and  reports  of  foreign 
commercial  marketing  experience  for 
drugs  that  are  not  marketed  in  the 
United  States. 

(c)  IND  safety  reports.  The  sponsor 
must  not  submit  an  individual  case 
safety  report  for  an  SADR  to  FDA  if  the 
report  does  not  contain  a  minimum  data 
set;  instead,  the  sponsor  must  maintain 
records  of  any  information  received  or 
otherwise  obtained  for  the  SADR  along 
with  a  record  of  its  efforts  to  obtain  a 
minimum  data  set. 

(1)  Written  reports — (i)  Serious  and 
unexpected  SADR.  The  sponsor  must 
notify  FDA  and  all  participating 
investigators  in  a  written  IND  safety 
report  of  any  SADR  that,  based  on  the 
opinion  of  the  investigator  or  sponsor,  is 
both  serious  and  unexpected,  as  soon  as 
possible,  but  in  no  case  later  than  15 
calendar  days  after  receipt  by  the 
sponsor  of  the  minimum  data  set  for  the 
serious,  unexpected  SADR.  The  sponsor 
must  identify  all  safety  reports 
previously  filed  with  the  IND 
concerning  a  similar  SADR,  and  must 
analyze  the  significance  of  the  SADR  in 
light  of  previous,  similar  reports. 

(ii)  Information  sufficient  to  consider 
product  administration  changes.  The 
sponsor  must  also  notify  FDA  and  all 
participating  investigators  in  a  written 
IND  safety  report  of  information  that, 
based  upon  appropriate  medical 
judgment,  might  materially  influence 
the  benefit-risk  assessment  of  an 
investigational  drug  or  that  would  be 
sufficient  to  consider  changes  in  either 
product  administration  or  in  the  overall 
conduct  of  a  clinical  investigation.  The 
sponsor  must  submit  this  information  to 
FDA  and  all  participating  investigators 
as  soon  as  possible,  but  in  no  case  later 
than  15  calendar  days  after  the 
determination  by  the  sponsor  that  the 
information  qualifies  for  reporting 
under  this  paragraph.  Examples  of  such 
information  include  any  significant 
unanticipated  safety  finding  or  data  in 
the  aggregate  from  an  in  vitro,  animal, 
epidemiological,  or  clinical  study, 
whether  or  not  conducted  under  an  IND, 
that  suggests  a  significant  human  risk, 
such  as  reports  of  mutagenicity, 
teratogenicity,  or  carcinogenicity  or 
reports  of  a  lack  of  efficacy  with  a  drug 
product  used  in  treating  a  life- 
threatening  or  serious  disease. 

(iii)  Submission  of  written  reports. 
Each  written  report  may  be  submitted 
on  an  FDA  Form  3  500 A  or  in  a  narrative 
format.  Foreign  SADRs  may  be 


submitted  either  on  an  FDA  Form 
3500A  or,  if  preferred,  on  a  Coimcil  for 
International  Organizations  of  Medical 
Sciences  (CIOMS)  I  form.  Reports  of 
overall  findings  or  data  in  the  aggregate 
from  published  and  unpublished  in 
vitro,  animal,  epidemiological,  or 
clinical  studies  must  be  submitted  in  a 
narrative  format.  Each  written  notice 
must  bear  prominent  identification  of  its 
contents,  i.e..  "IND  safety  report."  Each 
written  notification  to  FDA  must  be 
transmitted  to  the  FDA  review  division 
that  has  responsibility  for  the  review  of 
the  IND.  If  FDA  determines  that 
additional  data  are  needed,  the  agency 
may  require  further  data  to  be 
submitted. 

(2)  Telephone  and  facsimile 
transniission  safety  reports.  The  sponsor 
must  also  notify  FDA  by  telephone  or  by 
facsimile  transmission  of  any 
unexpected  fatal  or  Ufe-threatening 
SADR  based  on  the  opinion  of  the 
investigator  or  sponsor  as  soon  as 
possible  but  in  no  case  later  than  7 
calendar  days  after  receipt  by  the 
sponsor  of  the  minimum  data  set  for  the 
unexpected  fatal  or  life-threatening 
SADR.  *  *  * 
***** 

(4)  Investigations  of  marketed  drugs. 
A  sponsor  of  a  clinical  study  under  an 
IND  for  a  drug  marketed  in  the  United 
States  is  only  required  to  submit  IND 
safety  reports  to  FDA  (review  division 
that  has  responsibility  for  the  IND)  for 
SADRs  from  the  cUnical  study  itself, 
whether  from  domestic  or  foreign  study 
sites  of  the  IND.  The  sponsor  must  also 
submit  to  FDA  safety  information  from 
these  clinical  studies  as  prescribed  by 
the  postmarketing  safety  reporting 
requirements  under  §§  310.305,  314.80, 
and  600.80  of  this  chapter. 
***** 

5.  Section  312.64  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§312.64    Investigator  reports. 

***** 

(b)  Safety  reports.  An  investigator 
must  report  to  the  sponsor  any  serious 
SADR  (as  defined  in  §  312.32(a)) 
immediately  and  any  other  SADR  (as 
defined  in  §  312.32(a))  promptly  uinless 
the  protocol  or  investigator's  brochure 
specifies  a  different  timetable  for 
reporting  the  SADR. 


PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 

6.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352. 
353,  355,  355a,  356,  356a,  356b,  356c,  371, 
374.  379e. 


7.  Section  314.80  is  revised  to  read  as 
follows: 

« 

§  31 4.80    Postmarketing  safety  reporting 
and  recordkeeping. 

(a)  Definitions.  The  following 
definitions  of  terms  apply  to  this 
section: 

Active  query  means  direct  verbal 
contact  (i.e.,  in  person  or  by  telephone 
or  other  interactive  means  such  as  a 
video  conference)  with  the  initial 
reporter  of  a  suspected  adverse  drug 
reaction  (SADR)  or  medication  error  by 
a  health  care  professional  (e.g., 
physician,  physician  assistant, 
pharmacist,  dentist,  nurse,  any 
individual  with  some  form  of  health 
care  training)  representing  the 
applicant.  For  SADRs,  active  query 
entails,  at  a  minimum,  a  focused  fine  of 
questioning  designed  to  capture 
clinically  relevant  information 
associated  with  the  drug  product  and 
the  SADR,  including,  but  not  limited  to, 
information  such  as  baseline  data, 
patient  history,  physical  exam, 
diagnostic  results,  and  supportive  lab 
results. 

Actual  medication  error  means  a 
medication  error  that  involves  an 
identifiable  patient  whether  the  error 
was  prevented  prior  to  administration  of 
the  product  or,  if  the  product  was 
administered,  whether  the  error  results 
in  a  serious  SADR,  nonserious  SADR,  or 
no  SADR. 

Company  core  data  sheet  means  a 
document  prepared  by  the  applicant 
containing,  in  addition  to  safety 
information,  material  relating  to 
indications,  dosing,  pharmacology,  and 
other  information  concerning  the  drug 
substance.  The  only  purpose  of  this 
doc\mient  is  to  provide  the  company 
core  safety  information  (CCSI)  for 
periodic  safety  update  reports  (PSURs), 
interim  periodic  safety  reports  (IPSRs), 
and  certain  individual  case  safety 
reports — semiaimual  submissions  [i.e., 
if  PSURs  are  submitted  for  the  product). 

Company  core  safety  information 
(CCSI)  means  all  relevant  safety 
information  contained  in  the  company 
core  data  sheet  that  the  applicant 
proposes  to  include  in  the  approved 
product  labeling  in  all  countries  where 
the  applicant  markets  the  drug 
substance.  It  is  the  reference 
information  by  which  an  SADR  is 
determined  to  be  "listed"  or  "unlisted" 
for  PSURs,  IPSRs,  and  certain 
individual  case  safety  reports- 
semiannual  submissions  (i.e.,  if  PSURs 
are  submitted  for  the  product). 

Contractor  means  any  person  [e.g., 
manufacturer,  packer  or  distributor 
whether  its  name  appears  on  the  label 
of  the  product;  licensee;  contract 


research  organization)  that  has  entered 
into  a  contract  with  the  applicant  to 
manufacture,  pack,  sell,  distribute,  or 
develop  the  drug  or  to  maintain,  create, 
.  or  submit  records  regarding  SADRs  or 
medication  errors. 

Data  lock  point  means  the  date 
designated  as  the  cut-off  date  for  data  to 
be  included  in  a  postmarketing  periodic 
safety  report. 

Disability  means  a  substantial 
disruption  of  a  person's  ability  to 
conduct  normal  life  functions. 

Full  data  set  means  completion  of  all 
the  applicable  elements  on  FDA  Form 
3500A  (or  on  a  Council  for  International 
Organizations  of  Medical  Sciences 
(CIOMS)  I  form  for  reports  of  foreign 
SADRs),  including  a  concise  medical  . 
narrative  of  the  case  (i.e.,  an  accurate 
summary  of  the  relevant  data  and 
information  pertaining  to  an  SADR  or 
medication  error). 

International  birth  date  means  the 
date  the  first  regulatory  authority  in  the 
world  approved  the  first  marketing 
application  for  a  human  drug  product 
containing  the  drug  substance.  , 

Life-threatening  SADR  means  any 
SADR  that,  in  the  view  of  the  initial 
reporter,  places  the  patient  at  immediate 
risk  of  death  from  the  SADR  as  it 
occurred.  It  does  not  include  an  SADR 
that,  had  it  occurred  in  a  more  severe 
form,  might  have  caused  death. 

Listed  SADR  means  an  SADR  whose 
nature,  specificity,  severity,  and 
outcome  are  consistent  writh  the 
information  in  the  CCSI. 

Medication  prror  means  any 
preventable  event  that  may  cause  or 
lead  to  inappropriate  medication  use  or 
patient  harm,  while  the  medication  is  in 
the  control  of  the  health  care 
professional,  patient  or  consumer.  Such 
events  may  be  related  to  professional 
practice,  health  care  products, 
procediu^s,  and  systems  including: 
Prescribing;  order  communication; 
product  labeling,  packaging,  and 
nomenclature;  compounding; 
dispensing;  distribution;  administration; 
education;  monitoring;  and  use. 

Minimum  data  set  means  the  report 
includes  an  identifiable  patient,  an 
identifiable  reporter,  a  suspect  drug 
product,  and  an  SADR. 

Nonserious  SADR  means  any  SADR 
that  is  determined  not  to  be  a  serious 
SADR. 

Potential  medication  error  means  an  • 
individual  case  safety  report  of 
information  or  complaint  about  product 
name,  labeling,  or  packaging  similarities 
that  does  not  involve  a  patient. 

SADR  with  unknown  outcome  means 
an  SADR  Uiat  cannot  be  classified,  after 
active  query,  as  either  serious  or 
nonserious. 
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Serious  SADR  means  any  SADR  that 
resuhs  in  any  of  the  following 
outcomes:  Death,  a  life-threatening 
SADR,  inpatient  hospitalization  or 
prolongation  of  existing  hospitalization, 
a  persistent  or  significant  disability/ 
incapacity,  or  a  congenital  anomaly/ 
birth  defect.  Important  medical  events 
that  may  not  result  in  death,  be  life- 
threatening,  or  require  hospitalization 
may  be  considered  a  serious  SADR 
when,  based  upon  appropriate  medical 
judgment,  they  may  jeopardize  the 
patient  or  subject  and  may  require 
medical  or  surgical  intervention  to 
prevent  one  of  the  outcomes  listed  in 
this  definition.  Examples  of  such 
medical  events  include  allergic 
bronchospasm  requiring  intensive 
treatment  in  an  emergency  room  or  at 
home,  blood  dyscrasias  or  convulsions 
that  do  not  result  in  inpatient 
hospitalization,  or  the  development  of 
drug  dependency  or  drug  abuse. 

Spontaneous  report  means  a 
communication  from  an  individual  [e.g., 
health  care  professional,  consumer)  to  a 
company  or  regulatory  authority  that 
describes  an  SADR  or  medication  error. 
It  does  not  include  cases  identified  from 
information  solicited  by  the  applicant  or 
contractor,  such  as  individual  case 
safety  reports  or  findings  derived  from 
a  study,  company-sponsored  patient 
support  program,  disease  management 
program,  patient  registry,  including 
pregnancy  registries,  or  any  organized 
data  collection  scheme.  It  also  does  not 
include  information  compiled  in 
support  of  class  action  lawsuits. 

Suspected  adverse  drug  reaction 
(SADR)  means  a  noxious  and 
unintended  response  to  any  dose  of  a 
drug  product  for  which  there  is  a 
reasonable  possibility  that  the  product 
caused  the  response.  In  this  definition, 
the  phrase  "a  reasonable  possibility" 
means  that  the  relationship  cannot  be 
ruled  out. 

Unexpected  SADR  means  any  SADR 
that  is  not  included  in  the  current  U.S. 
labeling  for  the  drug  product.  Reactions 
that  may  be  symptomatically  and 
pathophysiologically  related  to  a 
reaction  included  in  the  U.S.  labeling, 
but  differ  from  the  labeled  reaction 
because  of  greater  severity  or  specificity, 
would  be  unexpected.  For  example, 
under  this  definition,  hepatic  necrosis 
would  be  unexpected  (by  virtue  of 
greater  severity)  if  the  U.S.  labeling  only 
referred  to  elevated  hepatic  enzymes  or 
hepatitis.  Similarly,  cerebral 
thromboembolism  and  cerebral 
vasculitis  would  be  unexpected  {by 
virtue  of  greater  specificity)  if  the  U.S. 
labeling  only  included  cerebral  vascular 
accidents.  "Unexpected."  as  used  in  this 
definition,  refers  to  an  SADR  that  has 


not  been  previously  observed  (i.e., 
included  in  the  U.S.  labeling);  it  does 
not  refer  to  an  SADR  that  might  be 
anticipated  from  the  pharmacological 
properties  of  the  drug  product.  SADRs 
that  are  mentioned  in  the  U.S.  labeling 
as  occurring  with  a  class  of  drugs  but 
not  specifically  mentioned  as  occurring 
with  the  particular  drug  are  considered 
unexpected. 

Unlisted  SADR  means  an  SADR 
whose  nature,  specificity,  severity,  or 
outcome  is  not  consistent  with  the 
information  included  in  the  CCSl. 

(b)  Review  of  safety  information.  (1) 
Each  applicant  having  an  approved 
application  for  a  drug  product  under 
section  505(c)  of  the  act  must  promptly 
review  all  safety  information  pertaining 
to  its  product  obtained  or  otherwise 
received  by  the  applicant  from  any 
source,  foreign  or  domestic,  including 
information  derived  from  commercial 
marketing  experience,  postmarketing 
clinical  investigations,  postmarketing 
epidemiology/surveillance  studies, 
animal  or  in  vitro  studies,  elecuunic 
communications  with  applicants  via  the 
Internet  [e.g..  e-mail),  reports  in  the 
scientific  literature,  and  unpublished 
scientific  papers,  as  well  as  reports  from 
foreign  regulatory  authorities  that  have 
not  been  previously  reported  to  FDA  by 
the  applicant. 

(2)  Individual  case  safety  reports  that 
are  forwarded  to  the  applicant  by  FDA 
must  not  be  resubmitted  to  the  agency 
by  the  applicant;  however,  applicants 
must  include  information  from  these 
individual  case  safety  reports  in  any 
comprehensive  safety  analysis 
subsequently  submitted  to  FDA.  In 
addition,  applicants  must  submit  to 
FDA  all  foUowup  information  for  these 
individual  case  safety  reports. 

(c)  Reporting  requirements.  The 
applicant  must  submit  to  FDA  two 
copies  of  each  postmarketing  expedited 
report  (described  under  paragraphs 
(c)(2)(i)  through  (c)(2)(vii)  of  this 
section)  and  one  copy  of  each 
postmarketing  periodic  safety  report  of 
an  individual  case  safety  reports — 
semiannual  submission  (described 
under  paragraph  {c){3)(v)  of  this  section) 
pertaining  to  its  drug  product.  The 
applicant  must  also  submit  to  FDA  one 
copy  of  a  PSUR,  IPSR.  or  traditional 
periodic  safety  report  (TPSR))  along 
with  one  copy  for  each  approved 
application  for  a  human  drug  product 
covered  by  the  report.  FDA  may  waive 
the  requirement  for  multiple  copies  in 
appropriate  instances.  Upon  written 
notice,  FDA  may  require,  when 
appropriate,  that  the  applicant  submit 
reports  under  this  section  to  FDA  at 
times  other  than  those  stated.  An 
applicant  that  wishes  to  submit  reports 


under  this  section  at  different  intervals 
must  submit  to  FDA  a  request  for  a 
waiver  under  §  314.90. 

(1)  Determination  of  outcome, 
minimum  data  set.  and  full  data  set — 
(i)(A)  Initial  determinations.  Upon 
initial  receipt  of  an  SADR  report,  the 
applicant  must  immediately  determine 
the  outcome  for  the  SADR  (whether  the 
SADR  is  serious  or  nonserious)  and  at 
least  the  minimum  data  set  for  the 
individual  case  safety  report.  For  reports 
of  actual  medication  errors  that  do  not 
result  in  an  SADR  and  potential 
medication  errors  the  applicant  must 
immediately  determine  the  minimum 
information  for  the  individual  case 
safety  report  (minimum  information 
described  under  paragraphs  (c)(l){iii)(B) 
and  (c)(l)(iii)(C)  of  this  section).  If  the 
applicant  is  not  able  to  immediately 
determine  the  information  in  this 
paragraph,  active  query  must  be  used  to 
obtain  it  as  soon  as  possible. 

(B)  Spontaneous  reports.  For 
spontaneous  reports,  the  applicant  must 
always  assume,  for  safety  reporting 
purposes  under  this  section,  that  there 
is  at  least  a  reasonable  possibility,  in  the 
opinion  of  the  initial  reporter,  that  .the 
drug  product  caused  the  spontaneously 
reported  event. 

,  (C)  Clinical  trials.  For  a  clinical  trial, 
the  possibility  that  the  drug  product 
caused  the  SADR  or  that  a  medication 
error  has  occurred  must  be  assumed  if 
either  the  investigator  or  the  applicant 
believes  that  such  a  reasonable 
possibility  exists. 

(ii)  SADRs  with  unknown  outcome. 
For  an  SADR  with  unknown  outcome 
that  cannot  be  immediately  determined, 
the  applicant  must  continue  to  use 
active  query  to  attempt  to  determine  the 
outcome  of  the  SADR  within  30 
calendar  days  after  initial  receipt  of  the 
SADR  report  by  the  applicant.  The 
applicant  must  maintain  a  record  of  its 
efforts  to  determine  the  outcome  for  an 
SADR  with  unknown  outcome. 

{iii)(A)  Minimum  data  set  for  SADR 
reports.  The  applicant  must  not  submit 
an  individual  case  safety  report  for  an 
SADR  to  FDA  if  the  report  does  not 
contain  a  minimum  data  set;  instead, 
the  applicant  must  maintain  records  of 
any  information  received  or  otherwise 
obtained  for  the  SADR  along  with  a 
record  of  its  efforts  to  obtain  a  minimum 

data  set. 

(B)  Minimum  information  for  reports 
of  actual  medication  errors  that  do  not 
result  in  an  SADR.  For  reports  of  actual 
medication  errors  that  do  not  result  in 
an  SADR.  an  individual  case  safety 
report  must  be  submitted  to  FDA  even 
though  the  report  does  not  contain  a 
minimum  data  set  (i.e.,  does  not  have  an 
SADR).  These  reports  must  contain  at 
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least  an  identifiable  patient,  an 
identifiable  reporter,  and  a  suspect  drug 
product. 

(C)  Minimum  information  for 
potential  medication  error  reports.  For 
reports  of  potential  medication  errors, 
an  individual  case  safety  report  must  be 
submitted  to  FDA  even  though  the 
report  does  not  contain  a  minimum  data 
set  (i.e.,  does  not  have  an  identifiable 
patient  or  an  SADR).  These  reports  must 
contain  at  least  an  identifiable  reporter 
and  a  suspect  drug  product. 

(iv)  Fun  data  set.  For  reports  of 
serious  SADRs,  always  expedited 
reports  (see  paragraph  {c)(2)(iv)  of  this 
section),  and  medication  error  reports 
(see  paragraph  (c)(2)(v)  of  this  section), 
the  applicant  must  submit  a  full  data      _. 
set.  If  a  full  data  set  is  not  available  for 
the  report,  the  applicant  must  use  active 
query  to  obtain  this  information.  If  a  full 
data  set  is  not  obtainable,  after  active 
query,  the  applicant  must: 

(A)  Submit  all  safety  information, 
received  or  otherwise  obtained,  for  the 
report; 

(B)  Indicate  the  reason(s)  for  its 
inability  to  acquire  a  full  data  set;  and    • 

(C)  Document  its  efforts  to  obtain  a 
full  data  set  [i.e.,  description  of 
unsuccessful  steps  taken  to  obtain  this 
information). 

(v)  Serious  SADRs  not  initially 
reported  by  a  health  care  professional. 
For  a  serious  SADR  that  was  not 
initially  reported  to  the  applicant  by  a 
health  care  professional  (e.g.,  report 
from  a  consumer),  the  applicant  must 
contact  the  health  care  professional 
associated  with  the  care  of  the  patient 
using  active  query  to  gather  further 
medical  perspective  on  the  case  and  to 
acquire  a  full  data  set  for  the  report.  If 
the  applicant  is  unable  to  contact  the 
health  care  professional,  it  must  include 
in  the  report  for  the  serious  SADR: 

(A)  The  reason(s)  for  its  inability  to 
contact  the  health  care  professional;  and 

(B)  A  description  of  its  efforts  to 
contact  the  health  care  professional. 

(vi)  Nonserious  SADRs.  For  reports  of  • 
nonserious  SADRs  with  a  minimum 
data  set,  except  for  those  resulting  from 
a  medication  error,  all  safety 
information  received  or  otherwise 
obtained  by  the  applicant  must  be 
submitted  to  FDA  even  though 
information  in  addition  to  the  minimum 
data  set  is  not  required  to  be  acquired. 
Reports  of  nonserious  SADRs  resulting 
from  a  medication  error  require  a  full 
data  set  under  paragraph  {c)(l)(iv)  of 
this  section. 

(2)  Postmarketing  "expedited 
reports" — (i)  Serious  and  unexpected 
SADR.  The  applicant  must  report  to 
FDA  each  SADR,  received  or  otherwise 
obtained,  that  is  both  serious  and 


unexpected,  whether  foreign  or 
domestic,  as  soon  as  possible,  but  in  no 
case  later  than  15  calendar  days  after 
receipt  by  the  applicant  of  the  minimum 
data  set  for  the  serious  unexpected 
SADR.  If  a  full  data  set  is  not  available 
for  the  serious  and  unexpected  SADR  at 
the  time  of  initial  submission  of  the 
expedited  report  to  FDA,  the  applicant 
must  submit  the  information  required 
under  paragraph  (c)(l)(iv)  of  this  section 
and  also  submit  a  30-day  followup 
report  as  required  by  paragraph  (c)(2)(vi) 
of  this  section. 

(ii)  Information  sufficient  to  consider 
product  administration  changes.  The 
applicant  must  also  report  to  FDA 
information,  received  or  otherwise 
obtained,  whether  foreign  or  domestic, 
that  would  be  sufficient,  based  upon 
appropriate  medical  judgment,  to 
consider  changes  in  product 
administration.  The  applicant  must 
submit  this  information  to  FDA  as  soon 
as  possible,  but  in  no  case  later  than  15 
calendar  days  after  determination  by  the 
applicant  that  the  information  qualifies 
for  expedited  reporting.  Examples  of 
such  information  include  any 
significant  unanticipated  safety  finding 
or  data  in  the  aggregate  bom  an  in  vitro, 
animal,  epidemiological,  or  clinical 
study,  whether  or  not  conducted  under 
an  investigational  new  drug  application 
(IND),  that  suggests  a  significant  human 
risk,  such  as  reports  of  mutagenicity, 
teratogenicity,  or  carcinogenicity,  or 
reports  of  a  lack  of  efficacy  with  a  drug 
product  used  in  treating  a  life- 
threatening  or  serious  disease.  The 
applicant  must  maintedn  a  record  of  its 
efforts  to  determine  whether  the 
information  required  to  be  reported 
under  this  paragraph  qualifies  for 
expedited  reporting. 

(iii)  Unexpected  SADR  with  unknown 
outcome.  The  applicant  must  also  report 
to  FDA  each  SADR  that  is  unexpected 
and  for  which  the  determination  of  an 
outcome  is  unattainable  [i.e.,  SADR 
with  unknown  outcome)  within  45 
calendar  days  after  initial  receipt  by  the 
applicant  of  the  minimum  data  set  for 
the  unexpected  SADR.  The  applicant 
must  document  in  the  expedited  report 
the  reason(s)  for  the  inability  to 
determine  the  outcome. 

(iv)  Always  expedited  report.  (A)  The 
applicant  must  also  report  to  FDA  each 
SADR,  received  or  otherwise  obtained, 
whether  foreign  or  domestic,  that  is  the 
subject  of  an  always  expedited  report. 
These  reports  must  be  submitted  to  FDA 
as  soon  as  possible,  but  in  no  case  later 
than  15  calendar  days  after  receipt  by 
the  applicant  of  the  minimum  data  set 
for  the  report.  The  following  medically 
significant  SADRs,  which  may 
jeopardize  the  patient  or  subject  and/or 


require  medical  or  surgical  intervention 
to  treat  the  patient  or  subject  are  subject 
to  an  always  expedited  report: 

(1)  Congenital  anomalies. 

(2)  Acute  respiratory  failure. 
[3]  Ventricular  fibrillation. 

(4)  Torsades  de  pointe. 

(5)  Malignant  hypertension. 

[6)  Seizure. 

(7)  Agranulocytosis, 

[8)  Aplastic  anemia, 

[9)  Toxic  epidermal  necrolysis, 
{ 1 0)  Liver  necrosis , 

[11)  Acute  liver  failure, 

[12)  Anaphylaxis, 

[13)  Acute  renal  failure, 

[14)  Sclerosing  syndromes. 

[15)  Pulmonary  hypertension, 

[16)  Pulmonary  fibrosis. 

[17)  Confirmed  or  suspected 
transmission  of  an  infectious  agent  by  a 
marketed  drug  or  biological  product. 

[18)  Confirmed  or  suspected 
endotoxin  shock,  and 

[19)  Any  other  medically  significant 
SADR  that  FDA  determines  to  be  the 
subject  of  an  always  expedited  report 
(i.e..  may  jeopardize  the  patient  or 
subject  and/or  require  medical  or 
surgical  intervention  to  treat  the  patient 
or  subject). 

(B)  SADRs  that  are  the  subject  of  an 
always  expedited  report  must  be 
submitted  to  FDA  whether  unexpected 
or  expected  and  whether  the  SADR 
leads  to  a  serious  outcome  or  not.  If  a 
full  data  set  is  not  available  for  an 
always  expedited  report  at  the  time  of 
initial  submission  of  the  report  to  FDA. 
the  applicant  must  submit  the 
information  required  under  paragraph 
(c)(l)(iv)  of  thi's  section  and  also  submit 
a  30-day  followup  report  as  required  by 
paragraph  (c)(2)(vi)  of  this  section. 

(v)  Medication  errors — (A)  Actual 
medication  error.  The  applicant  must 
also  submit  to  FDA  each  domestic 
report  of  an  actual  medication  error, 
received  or  otherwise  obtained,  as  soon 
as  possible,  but  in  no  case  later  than  15 
calendar  days  after  receipt  by  the 
applicant  of  the  minimum  data  set  for 
a  report  of  an  SADR  or,  if  an  SADR  does 
not  occur,  the  minimimi  information 
described  under  paragraph  (c)(l)(iii)(B) 
of  this  section  [i.e.,  identifiable  patient, 
identifiable  reporter,  and  suspect  drug 
product). 

(B)  Potential  medication  error.  The 
applicant  must  also  submit  to  FDA  each 
domestic  report  of  a  potential 
medication  error,  received  or  otherwise 
obtained,  as  soon  as  possible,  but  in  no 
case  later  than  15  calendar  days  after 
receipt  by  the  applicant  of  the  minimum 
information  described  under  paragraph 
(c)(l)(iii)(C)  of  this  section  [i.e.. 
identifiable  reporter  and  suspect  drug 
product). 
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(C)  Full  data  set.  If  a  full  data  set  is 
not  available  for  an  actual  or  potential 
medication  error  report  at  the  time  of 
initial  submission  of  the  report  to  FDA, 
the  applicant  must  submit  the 
information  required  under  paragraph 
(c)(l)(iv]  of  this  section  and  also  submit 
a  30-day  foUowup  report  as  required  by 
paragraph  (c)(2)(vi)  of  this  section.   ' 

(vi)  The  30-day  foUowup  report.  The 
applicant  must  use  active  query  to 
obtain  additional  information  for  any 
expedited  report  under  paragraphs 
(c)(2)(i).  (c)(2){iv),  and  (c)(2)(v)  of  this 
section  that  does  not  contain  a  full  data 
set  and  must  submit  a  followup  report 
to  FDA  within  30  calendar  days  after 
initial  submission  of  the  expedited 
report  to  FDA  by  the  applicant.  If  a  full 
data  set  is  still  not  obtainable,  the  30- 
day  followup  report  must  contain  the 
information  required  under  paragraph 
(c)(l)(iv)  of  this  section.  Any  new  safety 
information  in  the  30-day  followup 
report  must  be  highlighted.  Any  new 
information,  received  or  otherwise 
obtained,  after  submission  of  a  30-day 
followup  report  must  be  submitted  to 
FDA  as  a  15-day  followup  report  under 
paragraph  (c)(2)(vii)  of  this  section. 

(vii)  The  15-day  followup  report.  The 
applicant  must  report  to  FDA  any  new 
information,  received  or  otherwise 
obtained,  for  any  expedited  or  followup 
report  (except  for  initial  expedited 
reports  under  paragraphs  (c)(2){i), 
(c)(2){iv),  and  (c)(2)(v)  of  this  section 
that  do  not  contain  a  full  data  set) 
within  15  calendar  days  of  initial 
receipt  of  the  new  information  by  the 
applicant.  Expedited  reports  under 
paragraphs  (c)(2)(i),  (c)(2)(iv),  and 
(c)(2)(v)  of  this  section  that  do  not 
contain  a  full  data  set  at  the  time  of 
initial  submission  of  the  report  to  FDA 
are  subject  to  the  30-day  followup 
reporting  requirements  under  paragraph 
(c)(2)(vi)  of  this  section  rather  than  the 
15-day  followup  reporting  requirements 
under  this  paragraph. 

(viii)  Supporting  documentation.  (A) 
If  the  patient  dies,  the  applicant  must 
submit  a  copy  of  the  autopsy  report  to 
FDA,  if  it  is  available.  If  an  autopsy 
report  is  not  available,  the  applicant 
must  submit  a  death  certificate  to  FDA. 
If  an  autopsy  report  becomes  available 
after  the  applicant  has  submitted  a 
death  certificate  to  the  agency,  the 
autopsy  report  must  be  submitted  to 
FDA.  If  the  patient  was  hospitalized,  the 
applicant  must  submit  a  copy  of  the 
hospital  discharge  summary  to  FDA,  if 
it  is  available.  If  any  of  these  documents 
is  not  in  English,  the  document  must  be 
accompanied  by  an  English  translation. 
Applicants  must  use  active  query  to 
obtain  these  documents.  These 
documents  must  be  submitted  to  FDA  as 


15-day  followup  reports  (see  paragraph 
(c)(2)(vii)  of  this  section)  within  15 
calendar  days  of  initial  receipt  of  the 
document  by  the  applicant.  If  these 
documents  are  not  submitted  to  FDA  in 
a  15-day  followup  report  within  3 
months  after  submission  of  the  initial 
expedited  report  for  the  death  or 
hospitalization,  the  agency  will  assume 
that  active  query  by  the  applicant  has 
not  resulted  in  access  to  these 
documients.  In  this  case,  a  record  of  the 
reason(s)  for  the  lack  of  such 
documentation  and  the  effort  that  was 
made  to  obtain  the  documentation  must 
be  maintained  by  the  applicant. 

(B)  Each  expedited  report  must 
contain  in  the  narrative  a  list  of  other 
relevant  dociiments  [e.g.,  medical 
records,  laboratory  results,  data  from 
studies)  for  the  report  that  are 
maintained  by  the  applicant.  When 
appropriate,  FDA  may  require  an 
applicant  to  submit  copies  of  one  or 
more  of  these  dociunents  to  the  agency 
within  5  calendar  days  after  receipt  of 
the  request. 

(ix)  Scientific  literature.  An  expedited 
report  based  on  information  from  the 
scientific  literature  applies  only  to 
reports  found  in  scientific  and  medical 
journals.  These  expedited  reports  must 
be  accompanied  by  a  copy  of  the 
published  article. 

(x)  Submission  of  safety  reports  by 
contmctors.  (A)  Contractors  must 
submit  to  the  applicant  safety  reports  of 
any  SADRs  or  medication  errors  for  the 
applicant's  drug  product,  obtained  or 
otherwise  received,  within  5  calendar 
days  of  initial  receipt  of  the  report  by 
the  contractor.  The  contractor  must 
submit  a  safety  report  for  an  SADR  to 
the  applicant  even  if  the  report  does  not 
contain  a  minimum  data  set.  Upon 
receipt  of  the  safety  report  from  the 
contractor,  the  applicant  must  comply 
with  the  postmarketing  safety  reporting 
requirements  of  this  section. 

(B)  A  contract  between  the  applicant 
and  a  contractor  must  specify  the 
postmarketing  safety  reporting 
responsibilities  of  the  contractor.  The 
applicant  is  responsible  for  assuring  that 
the  contractors  of  its  drug  products 
comply  with  these  postmarketing  safety 
reporting  responsibilities. 

(C)  The  contractor  must  maintain  a 
record  of  each  submission  to  the 
applicant  under  paragraph  (c)(2)(x)(A) 
of  this  section  that  includes: 

(1)  A  copy  of  each  safety  report; 
[2]  The  date  the  report  was  initially 
received  by  the  contractor; 

(3)  The  date  the  report  was  submitted 
to  the  applicant;  and 

(4)  The  name  and  address  of  the 
applicant. 


(D)  The  recordkeeping,  written 
procedures  and  disclaimer  provisions 
under  paragraphs  (f),  (g),  and  (i)  of  this 
section  apply  to  contractors. 

(xi)  Report  identification.  Each 
expedited  report  submitted  to  FDA 
under  paragraphs  (c)(2)(i)  through 
(c)(2)(vii)  of  this  section  must  bear 
prominent  identification  as  to  its 
contents,  e.g.,  "expedited  report — 
serious  and  unexpected  SADR," 
"expedited  report — 30-day  followup." 
Each  type  of  report  (e.g.,  serious  and 
unexpected  SADR  reports,  30-day 
followup  reports)  must  be  submitted  to 
FDA  under  separate  cover.  Reports  of 
medication  errors  must  indicate 
whether  the  error  is  actual  or  potential 
and,  if  actual,  whether  a  serious  SADR, 
nonserious  SADR,  or  no  SADR 
occurred,  e.g.,  "expedited  report — actual 
medication  error — nonserious  SADR," 
"Expedited  report — potential 
medication  error." 

(3)  Postmarketing  periodic  safety 
reports.  The  applicant  must  submit 
postmarketing  periodic  safety  reports 
under  this  section  (i.e.,  TPSRs,  PSURs, 
IPSRs,  individual  case  safety  reports- 
semiannual  submission)  to  FDA  within 
60  calendar  days  after  the  data  lock 
point  for  the  report.  The  applicant  must 
include  a  cover  letter  containing  a  list 
of  the  new  drug  application  number(s) 
[i.e.,  NDA  niunber(s))  for  the  human 
drug  product(s)  covered  by  the 
postmarketing  periodic  safety  report. 
The  international  birth  date  for 
combination  products  is  the 
international  birth  date  of  the  human 
drug  product  containing  the  drug 
substance  most  recently  approved  for 
marketing. 

(i)  Traditional  periodic  safety  reports 
(TPSRs).  An  applicant  holding  an 
application  for  a  human  drug  product 
approved  under  section  505(c)  of  the  act 
before  January  1,  1998,  must  submit 
either  a  PSUR  as  prescribed  under 
paragraph  (c)(3)(ii)  of  this  section  or  a 
TPSR  as  described  under  this  paragraph 
every  5  years  after  U.S.  approval  of  the 
application.  In  addition,  these 
applicants  must  submit  either  an  IPSR 
as  described  under  paragraph  (c)(3)(iii) 
of  this  section  or  a  TPSR  as  described 
under  this  paragraph  7.5  years  and  12.5 
years  after  U.S.  approval  of  the 
application.  The  data  lock  point  for  the 
TPSR,  PSUR,  or  IPSR  is  the  month  and 
day  of  the  international  birth  date  of  the 
drug  product  or  any  other  month  and 
day  agreed  on  by  the  applicant  and 
FDA.  Each  TPSR  must  contain: 

(A)  Summary.  This  section  of  the 
TPSR  includes: 

(2)  A  narrative  summary  and  analysis 
of  serious,  expected  SADRs  and 
nonserious,  unexpected  SADRs 
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occurring  in  the  United  States  that  were 
submitted  to  the  applicant  during  the 
reporting  period  from  all  spontaneous 
sources  (i.e.,  health  care  professionals 
and  other  individuals)  (with  an  index 
consisting  of  a  line  listing  of  the 
applicant's  manufacturer  report  number 
and  SADR  term(s)); 

(2)  An  analysis  of  the  expedited 
reports  submitted  during  the  reporting 
period  under  paragraphs  (c)(2)(i) 
through  (c)(2)(vii)  of  this  section  (all 
expedited  reports  must  be  appropriately 
referenced  by  the  applicant's 
manufacturer  report  number,  SADR 
term(s),  if  appropriate,  and  date  of 
submission  to  FDA); 

[3]  A  discussion  of  any  increased 
reporting  frequency  of  serious,  expected 
SADRs,  including  comments  on 
whether  it  is  believed  that  the  data 
reflect  a  meaningful  change  in  SADR 
occurrence,  and  an  assessment  of 
whether  it  is  believed  that  the  frequency 
of  lack  of  efficacy  reports,  obtained  or 
otherwise  received  during  the  reporting 
period,  is  greater  than  would  be 
predicted  by  the  premarketing  clinical 
trials  for  the  drug  product;  and 

(4)  The  applicants'  conclusion  as  to 
what,  if  any,  safety-related  actions 
should  be  taken  based  on  the  analysis,  of 
the  safety  data  in  the  TPSR  [e.g., 
labeling  changes,  studies  initiated); 

(B)  Summary  tabulations.  This 
section  of  the  TPSR  includes  summary 
tabulations  (i.e.,  lists  of  all  SADR  terms 
and  counts  of  occurrences)  presented  by 
body  system  or  by  standard  organ 
system  classification  scheme  for: 

[1)  All  serious  expected  SADRs, 
nonserious  unexpected  SADRs, 
nonserious  expected  SADRs,  and 
expected  SADRs  with  unknown 
outcome  occurring  in  the  United  States 
that  are  submitted  to  the  applicant 
during  the  reporting  period  from  all 
spontaneous  sources  [i.e.,  health  care 
professionals  and  other  individuals); 

[2)  All  serious  unexpected  SADRs, 
unexpected  SADRs  with  unknown 
outcome,  and  always  expedited  reports 
that  were  previously  submitted  to  FDA 
in  an  expedited  report  under  paragraphs 
(c)(2)(i),  (c)(2){iii).  and  (c)(2)(iv)  of  this 
section  (include  cumulative  data  for 
serious  unexpected  SADRs,  i.e.,  all 
cases  reported  to  date); 

[3]  All  reports  of  SADRs  not 
previously  submitted  to  FDA  by  the 
applicant  [e.g.,  reports  submitted  to 
applicants  by  FDA,  reports  obtained 
from  FDA  from  freedom  of  information 
requests  at  the  discretion  of  the 
applicant,  reports  from  class  action 
lawsuits);  and 

[4)  All  domestic  reports  of  medication 
errors  previously  submitted  to  FDA 
under  paragraph  (c)(2)(v)  of  this  section. 


For  actual  medication  errors,  provide 
summary  tabulations  of  serious  SADRs, 
nonserious  SADRs,  and  no  SADRs.  For 
potential  medication  errors,  provide  the 
number  of  reports  for  specific  errors; 

(C)  History  of  safety-related  actions 
taken.  This  section  of  the  TPSR  includes 
a  history  of  safety-related  actions  taken 
since  the  last  periodic  safety  report  [e.g., 
labeling  changes,  studies  initiated); 

(D)  Location  of  safety  records.  This 
section  of  the  TPSR  includes  a  list  of  the 
current  address(es)  where  all  safety 
reports  and  other  safety-related  records 
for  the  drug  product  are  maintained; 
and 

(E)  Contact  person.  This  section  of  the 
TPSR  includes  the  name  and  telephone 
number  for  the  licensed  phjrsician(s) 
responsible  for  the  content  and  medical 
interpretation  of  the  information 
contained  within  the  TPSR.  Include,  if 
available,  the  fax  number  and  e-mail 
address  for  the  licensed  physician(s). 

(ii)  Periodic  safety  update  report 
(PSUR).  An  applicant  holding  an 
application  for  a  human  drug  product 
approved  under  section  505(c)  of  the  act 
on  or  after  January  1, 1998,  must  submit 
a  PSUR  to  FDA  according  to  the 
following  schedule:  Semiannually  (j.e., 
every  6  months)  for  2  years  after  U.S. 
approval  of  the  application,  annually  for 
the  next  3  years  and  then  every  5  years 
thereafter.  The  data  lock  point  for  the 
PSUR  is  the  month  and  day  of  the 
international  birth  date  of  the  drug 
substance  or  any  other  month  and  day 
agreed  on  by  the  applicant  and  FDA. 
Each  PSUR  must  contain: 
.    (A)  Title  page,  table  of  contents,  and 
introduction.  [1)  The  title  page  includes, 
at  a  minimum,  the  following 
information: 

(j)  Name  and  international  birth  date 
of  the  drug  substance  that  is  the  subject 
of  the  PSUR, 

[ii)  Various  dosage  forms  and 
formulations  of  the  drug  substance 
covered  by  the  PSUR, 

(iii)  Name  and  address  of  the 
applicant, 

(iV)  Reporting  period  covered  by  the 
PSUR,  and 

(v)  Date  of  the  PSUR. 

[2)  The  introduction: 

(i)  Provides  a  brief  description  of  how 
the  PSUR  relates  to  previous  reports  and 
circumstances; 

[ii)  References  relevant  drug  products 
or  substances  reported  in  other  periodic 
safety  reports"(e.g.,  a  combination 
product  reported  in  a  separate  PSUR); 
and 

[Hi)  Indicates  any  data  duplication 
with  other  PSURs. 

(B)  Worldwide  marketing  status.  This 
section  of  the  PSUR  contains  a  table  of 
the  chronological  history  of  the 


worldwide  marketing  status  of  the  drug 
product(s)  covered  by  the  PSUR  from 
the  date  the  product(s)  was  first 
approved  [i.e.,  the  international  birth 
date)  through  its  current  status  [i.e., 
cumulative  information).  The  table 
consists  of:    , 

(1)  Dates  of  drug  approval  and 
renewal; 

[2)  Safety-related  restrictions  on 
product  use; 

(5)  Indications  for  use  and  special 
populations  covered  by  the  drug 
approval; 

(4)  Lack  of  approval  of  the  drug 
substance  in  any  dosage  form  or  for  any 
indication  for  use  by  any  regulatory 
authority  (ies); 

(5)  Withdrawal  of  a  pending 
marketing  application  for  the  drug 
product  by  the  applicant  for  safety-  or 
efficacy-related  reasons; 

(6)  Dates  of  market  launches;  and 

(7)  Trade  name(s). 

(C)  Actions  taken  for  safety  reasons. 
[1)  This  section  of  the  PSUR  includes 
details  on  the  following  types  of 
regulatory  authority-initiated  (e.g..  by 
FDA)  and/or  applicant-initiated  actions 
related  to  safety  that  were  taken  during 
the  period  covered  by  the  PSUR  and 
between  the  data  lock  point  and  PSUR 
submission  [i.e.,  "late-breaking"  safety 
concerns): 

(i)  Withdrawal  or  suspension  of  drug 
product  approval  or  indication  for  use 
approval; 

(ii)  Failure  to  obtain  a  marketing 
authorization  renewal  or  to  obtain  an 
approval  for  a  new  indication  for  use; 

[Hi)  Restrictions  on  distribution  [e.g.. 
products  recalled  for  safety  reasons); 

(jv)  Clinical  trial  suspension; 

[v)  Dosage  ntodification; 

[vi)  Changes  in  target  population  or 
indications;  and 

[vii)  Formulation  changes. 

[2)  This  section  of  the  PSUR  also 
contains  a  narrative  identifying  the 
safety-related  reasons  that  led  to  these 
actioAs  with  relevant  documentation 
appended  when  appropriate. 

(3)  Any  communication  with  health 
care  professidnals  (e.g..  Dear  Healthcare 
Professional  letters)  resulting  from  such 
actions  must  also  be  described  with 
copies  appended. 

(D)  Changes  toCCSI.  This  section  of 
the  PSUR  describes  changes  to  the  CCSI 
(e.g.,  new  contraindications, 
precautions,  warnings,  SADRs,  or 
interactions)  made  during  the  period 
covered  by  the  PSUR.  A  copy  of  any 
modified  section  of  the  CCSI  must  be 
included.  The  applicant  must  use  the 
CCSI  in  effect  at  the  beginning  of  the 
reporting  period  for  the  PSUR.  The 
revised  CCSI  is  to  be  used  as  the 
reference  document  for  the  nex^ 
reporting  period. 
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(E)  Worldwide  patient  exposure.  (1) 
This  section  of  the  PSUR  includes,  for 
the  reporting  period,  an  estimate  of  the 
worldwide  patient  exposure  to  the  drug 
product(s)  covered  by  the  PSUR  (i.e., 
number  of  patients,  average  or  median 
dose  received,  and  average  or  median 
length  of  treatment).  The  method  used 
to  estimate  patient  exposure  must 
always  be  described.  If  the  patient 
exposure  is  impossible  to  estimate  or  is 
meaningless,  an  explanation  of  and 
justification  for  such  conclusions  must 
be  provided.  If  patient  exposure  is 
impossible  to  estimate,  other  measures 
of  exposure,  such  as  patient-days, 
number  of  prescriptions,  or  number  of 
dosage  units,  may  be  used.  If  these  or 
other  more  precise  measures  are  not 
available  and  an  adequate  explanation 
for  the  lack  of  such  information  is 
provided,  bulk  sales  may  be  used. 

(2]  When  possible,  data  broken  down 
by  gender  and  age  (especially  pediatric 
versus  adult)  must  be  provided.  For  the 
pediatric  population,  data  must  be 
reported,  if  possible,  by  age  group  (e.g., 
neonates,  infants,  children, 
adolescents).  If  these  data  are  not 
available,  an  explanation  must  be 
included. 

(3)  When  a  pattern  of  reports  indicates 
a  potential  problem,  details  by  country 
(with  locally  recommended  dosage 
regimens)  or  other  segmentation  (e.g., 
indication,  dosage  form)  must  be 
presented. 

(F)  Individual  case  safety  reports.  (1) 
This  section  of  the  PSUR  includes 
summary  tabulations  of  individual  case 
safety  reports  (e.g.,  serious  unlisted 
SADRs,  serious  listed  SADRs, 
nonserious  unlisted  SADRs,  nonserious 
listed  SADRs)  for  the  following  SADRs 
obtained  or  otherwise  received  during 
the  reporting  period: 

(i)  All  serious  and  nonserious  SADRs 
from  spontaneous  sources  that  were 
submitted  to  applicants  by  a  health  care 
professional;  ■ 

(ii)  All  serious  SADRs  from  studies, 
individual  patient  INDs,  or,  in  foreign 
countries,  from  named-patient 
"compassionate"  use; 

(Hi)  All  serious  SADRs  and 
nonserious  unlisted  SADRs  from  the 
scientific  literature; 

(iV)  All  serious  SADRs  from  regulatory 
authorities;  and 

(v)  Serious  SADRs  from  other  sources 
such  as  reports  created  by  poison 
control  centers  and  epidemiological 
data  bases. 

(2)  The  summary  tabulations  must  be 
made  up  of  lists  by  body  system  or  by 
standard  organ  system  classification 
scheme  of  all  SADR  terms  and  counts  of 
occurrences.  For  SADRs  that  are 
determined  to  be  both  serious  and 


unlisted,  include  cumulative  data  (i.e., 
all  cases  reported  to  date). 

(3)  The  applicant  must  conclude  this 
section  with  a  brief  discussion  of  the 
data  concerning  the  individual  case 
safety  reports  in  the  PSUR  (e.g., 
discussion  of  medical  significance  or 
mechanism). 

(G)  Safety  studies.  This  section  of  the 
PSUR  contains  a  discussion  of 
nonclinical,  clinical,  and 
epidemiological  studies  that  contain 
important  safety  information,  as  follows: 

(1)  All  applicant-sponsored  studies 
newly  analyzed  during  the  reporting 
period  (copies  of  full  reports  should  be 
appended  only  if  new  safety  issues  are 
raised  or  confirmed;  FDA  may  request 
copies  of  other  studies,  if  necessary); 

(2)  New  studies  specifically  planned, 
initiated,  or  continuing  during  the 
reporting  period  that  examine  a  safety 
issue,  whether  actual  or  hypothetical; 
and 

(3)  Published  safety  studies  in  the 
scientific  and  medical  literature, 
including  relevant  published  abstracts 
from  meetings  (provide  literature 
citation). 

(H)  Other  information.  This  section  of 
the  PSUR  includes: 

(1)  A  discussion  of  medically  relevant 
lack  of  efficacy  reports  (e.g.,  might 
represent  a  significant  hazard  to  the 
treated  population)  for  a  product(s)  used 
to  treat  serious  or  life-threatening 
diseases;  and 

(2)  Any  important  new  information 
received  after  the  data  lock  point  (e.g., 
significant  new  cases). 

(I)  Overali  safety  evaluation.  This 
section  of  the  PSUR  contains  a  concise, 
yet  comprehensive,  analysis  of  all  of  the 
safety  information  provided  in  the 
PSUR,  including  new  information 
provided  under  paragraph 
(c)(3)(ii)(H)(2)  of  this  section.  In 
addition,  this  section  of  the  PSUR 
includes  an  assessment  by  the  applicant 
of  the  significance  of  the  data  collected 
during  the  reporting  period,  as  well  as 
from  the  perspective  of  cumulative 
experience. 

(1)  The  applicant  must  highlight  any 
new  information  on: 

-  (j)  Serious,  unlisted  SADRs; 

(ii)  Increased  reporting  frequencies  of 
listed  SADRs,  including  comments  on 
whether  it  is  believed  that  the  data 
reflect  a  meaningful  change  in  SADR 
occurrence; 

(Hi)  A  change  in  characteristics  of 
listed  SADRs  (e.g.,  severity,  outcome, 
target  population);  and 

(jv)  Nonserious,  unlisted  SADRs. 

(2)  As  part  of  the  overall  safety 
evaluation,  the  applicant  must  also 
explicitly  address  any  new  safety  issue 
including  but  not  limited  to  the 


following  (lack  of  significant  new 
information  for  each  of  the  following 
must  be  mentioned): 

(j)  Drug  interactions: 

(ii)  Experience  with  overdose, 
whether  deliberate  or  accidental,  and  its 
treatment; 

(Hi)  Drug  abuse  or  intentional  misuse; 

(iv)  Positive  or  negative  experiences 
during  pregnancy  or  lactation; 

(v)  Effects  with  long-term  treatment; 
and 

(vj)  Experience  in  special  patient 
groups  (e.g.,  pediatric,  geriatric,  organ 
impaired).  For  the  pediatric  population, 
data  must  be  evaluated,  if  possible,  by 
age  group  (e.g.,  neonates,  infants, 
children,  adolescents). 

(J)  Conclusion.  This  section  of  the 
PSUR: 

(1)  Indicates  new  safety  information 
that  is  not  in  accord  with  previous 
cumulative  experience  and  with  the 
CCSI  in  use  at  the  beginning  of  the 
reporting  period  (e.g.,  new  evidence  that 
strengthens  a  possible  causal 
relationship  between  the  drug  product 
and  an  SADR  such  as  positive 
rechallenge,  an  epidemiological 
association,  or  new  laboratory  studies); 
and 

(2)  Specifies  and  justifies  any  action 
recommended  or  initiated,  including 
changes  in  the  CCSI. 

(K)  Appendices.  This  section  of  the 
PSUR  includes: 

(1)  Company  core  data  sheet.  Provide 
a  copy  of  the  company  core  data  sheet 
covered  by  this  PSUR  (i.e.,  in  effect  at 
the  beginning  of  the  period  covered  by 
the  PSUR)  as  well  as  the  company  core 
data  sheet  for  the  next  reporting  period. 
Company  core  data  sheets  must  be 
numbered  and  dated  and  include  the 
date  of  last  revision. 

(2)  U.S.  labeling.  Provide  a  copy  of  the 
current  approved  U.S.  labeling.  Specify 
any  safety  information  that  is  included 
in  the  CCSI  but  not  in  the  U.S.  labeling 
and  provide  an  explanation  for  the 
discrepancy.  Describe  any  safety-related 
changes  or  proposed  changes  to  the  U.S. 
labeling  made  during  the  reporting 
period  (include  the  supplement 
number(s)  and  date(s)  of  submission  for 
the  supplement(s))  and  any  suggested 
change(s)  that  should  be  considered 
based  on  the  safety  analysis  in  the 
PSUR. 

(3)  Spontaneous  reports  submitted  to 
the  applicant  by  an  individual  other 
than  a  health  care  professional.  Provide 
summary  tabulations  (e.g..  serious 
unlisted  SADRs,  serious  listed  SADRs, 
nonserious  unlisted  SADRs,  nonserious 
listed  SADRs)  for  all  spontaneously 
reported  serious  SADRs,  whether 
domestic  or  foreign,  and  all  ' 
spontaneously  reported  nonserious 
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SADRs  occurring  in  the  United  States, 
obtained  or  otherwise  received  during 
the  reporting  period  by  the  applicant 
from  an  individual  other  than  a  health 
care  professional  (e.g.,  reports  from 
consumers).  These  summary  tabulations 
must  consist  of  lists  by  body  system  or 
by  standard  organ  system  classification 
scheme  of  all  SADR  terms  and  counts  of 
occurrences.  For  those  SADRs  that  are 
determined  to  be  both  serious  and    . 
unlisted,  include  cumulative  data  (i.e., 
all  cases  reported  to  date  by  individuals 
other  than  a  health  care  professional). 
Include  a  brief  discussion  of  the  impact 
of  the  spontaneous  reports  described  in 
this  appendix  on  the  overall  safety 
evaluation. 

(4)  SADRs  with  unknown  outcome. 
Provide  summary  tabulations  for 
unlisted  and  listed  SADRs  with 
unknown  outcome  from  all  spontaneous 
sources  (i.e.,  health  caxe  professionals 
and  other  individuals),  obtained  or 
otherwise  received  by  the  applicant 
during  the  reporting  period.  These 
summary  tabulations  must  consist  of 
lists  by  body  system  or  by  standard 
organ  system  classification  scheme  of  all , 
SADR  terms  and  counts  of  occurrences. 
Include  a  brief  discussion  of  the  impact 
of  the  spontaneous  reports  described  in 
this  appendix  on  the  overall  safety 
evaluation. 

(5)  Class  action  lawsuits.  Provide 
summary  tabulations  (e.g.,  serious 
unlisted  SADRs,  serious  listed  SADRs, 
nonserious  unlisted  SADRs,  nonserious 
listed  SADRs)  for  all  SADRs  obtained  or 
otherwise  received  during  the  reporting 
period  by  the  applicant  from  class 
action  lawsuits.  These  summary 
tabulations  must  consist  of  lists  by  body 
system  or  by  standard  organ  system 
classification  scheme  of  all  SADR  terms 
and  counts  of  occurrences.  For  those 
SADRs  that  are  determined  to  be  both 
serious  and  unlisted,  include 
cumulative  data.  Include  a  brief 
discussion  of  the  impact  of  the  reports 
described  in  this  appendix  on  the 
overall  safety  evaluation. 

(6)  Lack  of  efficacy  reports.  Provide  an 
assessment  of  whether  it  is  believed  that 
the  frequency  of  lack  of  efficacy  reports, 
obtained  or  otherwise  received  during 
the  reporting  period,  is  greater  than 
would  be  predicted  by  tihe  premarketing 
clinical  trials  for  the  drug  product. 

(7)  Information  on  resistance  to 
antimicrobial  drug  products.  Provide 
information,  received  or  otherwise 
obtained  by  the  applicant,  on  resistance 
to  antimicrobial  drug  products  intended 
to  treat  infectious  diseases.  Include 
information  on  changes  in  U.S. 
microbial  in  vitro  susceptibility,  the 
relationship  of  changes  in  U.S. 
microbial  in  vitro  susceptibility  and 


clinical  outcomes,  therapeutic  failure 
that  may  possibly  be  due  to  resistance 
to  the  antimicrobial  drug  product,  and 
whether  the  U.S.  labeling  should  be 
revised  becaus^  of  the  information  on 
antimicrobial  resistance  learned  during 
the  period  covered  by  this  PSUR. 

(8)  Medication  errors.  Provide 
summary  tabulations  of  all  domestic 
reports  of  medication  errors  submitted 
during  the  reporting  period  under 
paragraph  (c)(2)(v)  of  this  section.  For 
actual  medication  errors,  provide 
summary  tabulations  for  serious  SADRs, 
nonserious  SADRs,  and  no  SADRs  (for 
serious  SADRs  include  cumulative  data, 
i.e.,  all  cases  reported  to  date).  For 
potential  medication  errors,  provide  the 
number  of  reports  for  specific  errors.  If 
an  SADR  occurs,  the  su^^na^y 
tabulations  must  consist  of  lists  by  body 
system  or  by  standard  organ  system 
classification  scheme  of  all  SADR  terms 
and  coimts  of  occurrences.  Include  a 
brief  discussion  of  the  impact  on  the 
overall  safety  evaluation  of  these 
reports. 

(9)  U.S.  patient  exposure.  Provide,  for 
the  reporting  period,  an  estimate  of  the 
U.S.  patient  exposing  to  the  drug 
product(s)  covered  by  the  PSUR  (i.e., 
number  of  patients,  average  or  median 
dose  received,  and  average  or  median 
length  of  treatment).  The  method  used 
to  estimate  patient  exposure  must 
always  be  described.  If  the  patient 
exposure  is  impossible  to  estimate  or  is 
meaningless,  an  explanation  of  and 
justification  for  sudi  conclusions  must 
be  provided.  If  patient  exposure  is 
impossible  to  estimate,  other  measures 
of  exposure,  such  as  patient-days, 
number  of  prescriptions,  or  number  of 
dosage  units,  may  be  used.  If  these  or 
other  more  precise  measures  are  not 
available  and  an  adequate  explanation 
for  the  lack  of  such  information  is 
provided,  bulk  sales  may  be  used. 

(10)  Location  of  safety  records. 
Provide  a  list  of  the  ciurent  address(es) 
where  all  safety  reports  and  other  safety- 
related  records  for  the  drug  product(s) 
are  maintained. 

(11)  Contact  person.  Provide  the  name 
and  telephone  number  of  the  licensed 
physician(s)  responsible  for  the  content 
and  medical  interpretation  of  the  data 
and  information  contained  within  the 
PSUR.  Include,  if  available,  the  fax 
number  and  e-mail  address  of  the 
licensed  physician{s). 

(iii)  Interim  periodic  safety  report 
(IPSR).  An  applicant  holding  an 
application  for  a  human  drug  product 
approved  under  section  505(c)  of  the  act 
on  or  after  January  1, 1998,  must  submit 
an  IPSR  to  FDA  7.5  years  and  12.5  years 
after  U.S.  approval  of  the  application. 
The  data  lock  point  for  the  IPSR  is  the 


month  and  day  of  the  intematioftal  birth 
date  of  the  drug  substance  or  any  other 
month  and  day  agreed  on  by  the 
applicant  and  FDA.  The  reporting 
period  for  the  IPSR  covers  the  period 
between  the  last  PSUR  or  TPSR  and  the 
data  lock  point  for  the  IPSR  (e.g., 
between  years  5  and  7.5  for  an  IPSR 
with  a  data  lock  point  7.5"years  after 
U.S.  approval  of  the  application).  Each 
IPSR  must  contain: 

(A)  Title  page,  table  of  contents,  and 
introduction.  (1)  The  title  page  includes, 
at  a  minimum,  the  following 
information: 

(i)  Name  and  international  birth  date 
of  the  drug  substance  that  is  the  subject 
of  the  IPSR, 

(ii)  Various  dosage  forms  and 
formulations  of  the  drug  substance 
covered  by  the  IPSR, 

(iii)  Name  and  address  of  the 
applicant, 

(iv)  Reporting  period  covered  by  the 
IPSR,  and 

(v)  Date  of  the  IPSR. 

(2)  The  introduction: 

(i)  Provides  a  brief  description  of  how 
the  IPSR  relates  to  previous  reports  and 
circumstances. 

(ii)  References  relevant  drug  products 
or  substances  reported  in  other  periodic 
safety  reports  (e.g.,  a  combination 
product  reported  in  a  separate  IPSR), 
and 

(iii)  Indicates  any  data  duplication 
with  other  IPSRs. 

(B)  Worldwide  marketing  status.  This 
section  of  the  IPSR  contains  a  table  of 
the  chronological  history  of  the 
worldwide  marketing  status  of  the  drug 
product(s)  covered  ^y  the  IPSR  from  the 
date  the  product(s)  was  first  approved 
(i.e..  the  international  birth  date) 
through  its  current  status  (i.e., 
cumulative  information).  The  table 
consists  of: 

(1)  Dates  of  drug  approval  and 
renewal; 

(2)  Safety-related  restrictions  on 
product  use; 

(3)  Indications  for  use  and  special 
populations  covered  by  the  drug 
approval; 

(4)  Lack  of  approval  of  the  drug 
substance  in  any  dosage  form  or  for  any 
indication  for  use  by  any  regulatory 
authority(ies); 

(5)  Withdrawal  of  a  pending 
marketing  application  for  a  drug 
product  by  die  applicant  for  safety  or 
efficacy  related  reasons; 

(6)  Dates  of  market  launches;  and 

(7)  Trade  name(s). 

(C)  Actions  taken  for  safet}'  reasons. 
(1)  This  section  of  the  IPSR  includes 
details  on  the  following  types  of 
regulatory  authority-initiated  (e.g.,  by 
FDA)  and/or  applicant-initiated  actions 


12484 


Federal  Register / Vol.  68,  No.  50 /Friday,  March  14,  2003 / Proposed  Rules 


related  to  safety  that  were  taken  during 
the  period  covered  by  the  IPSR  and 
between  the  data  lock  point  and  IPSR 
submission  [i.e.,  "late-breaking"  safety 
concerns): 

(j)  Withdrawal  or  suspension  of  drug 
product  approval  or  indication  for  use 
approval; 

(j'j)  Failure  to  obtain  a  marketing 
authorization  renewal  or  to  obtain  an 
approval  for  a  new  indication  for  use; 

[Hi]  Restrictions  on  distribution  (e.g., 
products  recalled  for  safety  reasons): 

(iV)  Clinical  trial  suspension; 

(v)  Dosage  modiHcation; 

(vi)  Changes  in  target  population  or 
indications;  and 

(vii)  Formulation  changes. 

(2)  This  section  of  the  IPSR  also  . 
contains  a  narrative  identifying  the 
safety-related  reasons  that  led  to  these 
actions  with  relevant  documentation 
appended  when  appropriate. 

[3)  Any  communication  with  health 
care  professionals  (e.g..  Dear  Healthcare 
Professional  letters)  resulting  from  Such 
actions  must  also  be  described  with 
copies  appended. 

(D)  Changes  to  CCSI.  This  section  of 
the  IPSR  describes  changes  to  the  CCSI 
(e.g.,  new  contraindications, 
precautions,  warnings,  SADRs,  or 
interactions)  made  during  the  period 
covered  by  the  IPSR.  A  copy  of  any 
modified  section  of  the  CCSI  must  be 
included.  The  applicant  must  use  the 
CCSI  in  effect  at  the  beginning  of  the 
reporting  period  for  the  IPSR.  The 
revised  CCSI  is  to  be  used  as  the 
reference  document  for  the  next 
reporting  period. 

(E)  Worldwide  patient  exposure.  (I) 
This  section  of  the  IPSR  includes,  for 
the  reporting  period,  an  estimate  of  the 
worldwide  patient  exposure  to  the  drug 
product(s)  covered  by  the  IPSR  (i.e., 
number  of  patients,  average  or  median 
dose  received,  and  average  or  median 
length  of  treatment).  The  method  used 
to  estimate  patient  exposure  must 
always  be  described.  If  the  patient 
exposure  is  impossible  to  estimate  or  is 
meaningless,  an  explanation  of  and 
justification  for  such  conclusions  must 
be  provided.  If  patient  exposure  is 
impossible  to  estimate,  other  measures 
of  exposure,  such  as  patient-days, 
number  of  prescriptions,  or  number  of 
dosage  units,  may  be  used.  ll  these  or 
other  more  precise  measures  are  not 
available  and  an  adequate  explanation 
for  the  lack  of  such  information  is 
provided,  bulk  sales  may  be  used. 

(2)  When  possible,  data  broken  down 
by  gender  and  age  (especially  pediatric 
versus  adult)  must  be  provided.  For  the 
pediatric  population,  data  must  be 
reported,  if  possible,  by  age  group  (e.g., 
neonates,  infants,  children, 


adolescents).  If  these  data  are  not 
available,  an  explanation  must  be 
included. 

(3)  When  a  pattern  of  reports  indicates 
a  potential  problem,  details  by  country 
(with  locally  recommended  dosage 
regimens)  or  other  segmentation  (e.g., 
indication,  dosage  form)  must  be 
presented. 

(F)  Safety  studies.  This  section  of  the 
IPSR  contains  a  discussion  of 
nonclinical,  clinical,  and 
epidemiological  studies  that  contain 
important  safety  information,  as  follows: 

(1)  All  applicant-sponsored  studies 
newly  analyzed  during  the  reporting 
period  (copies  of  full  reports  should  be 
appended  only  if  new  safety  issues  are 
raised  or  confirmed;  FDA  may  request 
copies  of  other  studies,  if  necessary); 

(2)  New  studies  specifically  planned, 
initiated,  or  continuing  during  the 
reporting  period  that  examine  a  safety 
issue,  whether  actual  or  hypothetical; 
and 

(3)  Published  safety  studies  in  the 
scientific  and  medical  literature, 
including  relevant  published  abstracts 
from  meetings  (provide  literature 
citation). 

(G)  Other  information.  This  section  of 
the  IPSR  includes  a  discussion  of 
medically  relevant  lack  of  efficacy 
reports  (e.g.,  might  represent  a 
significant  hazard  to  the  treated 
population)  for  a  product(s)  used  to  treat 
serious  or  life-threatening  diseases. 

(H)  Overall  safety  evaluation.  This 
section  of  the  IPSR  contains  a  concise, 
yet  comprehensive,  analysis  of  all  of  the 
safety  information  provided  in  the  IPSR. 
In  addition,  this  section  of  the  IPSR 
must  include  an  assessment  by  the 
applicant  of  the  significance  of  the  data 
collected  during  the  reporting  period,  as 
well  as  from  the  perspective  of 
cumulative  experience. 

(1)  The  applicant  must  highlight  any 
new  information  on: 

(i)  Serious,  imlisted  SADRs; 

(ii)  Increased  reporting  frequencies  of 
listed  SADRs,  including  comments  on 
whether  it  is  believed  that  the  data 
reflect  a  meaningful  change  in  SADR 
occurrence; 

(Hi)  A  change  in  characteristics  of 
listed  SADRs  (e.g.,  severity,  outcome, 
target  population);  and 

(iv)  Nonserious,  unlisted  SADRs. 

(2)  As  part  of  the  overall  safety 
evaluation,  the  applicant  must  also 
explicitly  address  any  new  safety  issue 
including  but  not  limited  to  the 
following  (lack  of  significant  new 
information  for  each  of  the  following 
must  be  mentioned): 

(j)  Drug  interactions; 


(ii)  Experience  with  overdose, 
whether  deliberate  or  accidental,  and  its 
treatment; 

(Hi)  Drug  abuse  or  intentional  misuse; 

(iv)  Positive  or  negative  experiences 
during  pregnancy  or  lactation; 

(v)  Efiects  with  long-term  treatment; 
and 

(vi)  Experience  in  special  patient 
groups  (e.g.,  pediatric,  geriatric,  organ 
impaired).  For  the  pediatric  population, 
data  must  be  evaluated,  if  possible,  by 
age  group  (e.g.,  neonates,  infants, 
children,  adolescents). 

(I)  Conclusion.  This  section  of  the 
IPSR: 

(1)  Indicates  new  safety  information 
that  is  not  in  accord  with  previous 
cumulative  experience  and  with  the 
CCSI  in  use  at  the  beginning  of  the 
reporting  period  (e.g.,  new  evidence  that 
strengthens  a  possible  causal 
relationship  between  the  drug  product 
and  an  SADR  such  as  positive 
rechallenge.  an  epidemiological 
association  or  new  laboratory  studies); 
and 

(2)  Specifies  and  justifies  any  action 
recommended  or  initiated,  including 
changes  in  the  CCSI. 

(J)  Appendices.  This  section  of  the 
IPSR  includes: 

(1)  Company  core  data  sheet.  Provide 
a  copy  of  the  company  core  data  sheet 
covered  by  this  IPSR  (i.e.,  in  effect  at  the 
beginning  of  the  period  covered  by  the 
IPSR),  as  well  as  the  company  core  data 
sheet  for  the  next  reporting  period. 
Company  core  data  sheets  must  be 
numbered  and  dated  and  include  the 
date  of  last  revision. 

(2)  U.S.  labeling.  Provide  a  copy  of  the 
current  approved  U.S.  labeling.  Specify 
any  safety  information  that  is  included 
in  the  CCSI  but  not  in  the  U.S.  labeling 
and  provide  an  explanation  for  the 
discrepancy.  Describe  any  safety-related 
changes  or  proposed  changes  to  the  U.S. 
labeling  made  during  the  reporting 
period  (include  the  supplement 
number(s)  and  date(s)  of  submission  for 
the  supplement(s))  and  any  suggested 
change(s)  that  should  be  considered 
based  on  the  safety  analysis  in  this 
IPSR. 

(3)  Spontaneous  reports  submitted  to 
the  applicant  by  an  individual  other 
than  a  health  care  professional.  Provide 
a  brief  discussion  of  the  impact  on  the 
overall  safety  evaluation  of  any 
spontaneously  reported  serious  SADRs, 
whether  domestic  or  foreign,  and  any 
spontaneously  reported  nonserious 
SADRs  occurring  in  the  United  States, 
obtained  or  otherwise  received  during 
the  reporting  period  by  the  applicant 
from  an  individual  other  than  a  health 
care  professional  (e.g.,  reports  from 
consimiers). 
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(4)  SADRs  with  unknown  outcome. 
Provide  a  brief  discussion  of  the  impact 
on  the  overall  safety  evaluation  of  any 
spontaneously  reported  unlisted  and 
listed  SADRs  with  unknown  outcome 
obtained  or  otherwise  received  during 
the  reporting  period  by  the  applicant 
from  health  care  professionals  and  other 
individuals. 

(5)  Class  action  lawsuits.  Provide  a 
brief  discussion  of  the  impact  on  the 
overall  safety  evaluation  of  any  safety 
information  obtained  or  otherwise 
received  during  the  reporting  period  by 
the  applicant  from  class  action  lawsuits. 

(G)  Lack  of  efficacy  reports.  Provide  an 
assessment  of  whether  it  is  believed  that 
the  frequency  of  any  lack  of  efficacy 
reports,  obtained  or  otherwise  received 
during  the  reporting  period,  is  greater 
than  would  be  predicted  by  the 
premarketing  clinical  trials  for  the  drug 
product. 

(7)  Information  on  resistance  to 
antimicrobial  drug  products.  Provide 
information,  received  or  otherwise 
obtained  by  the  applicant,  on  resistance 
to  antimicrobial  drug  products  intended 
to  treat  infectious  diseases.  Include 
information  on  changes  in  U.S. 
microbial  in  vitro  susceptibility,  the 
relationship  of  changes  in  U.S. 
microbial  in  vitro  susceptibility  and 
clinical  outcomes,  therapeutic  failure 
that  may  possibly  be  due  to  resistance 
to  the  antimicrobial  drug  product,  and 
whether  the  U.S.  labeling  should  be 
revised  because  of  the  information  on 
antimicrobial  resistance  learned  during 
the  period  covered  by  this  IPSR. 

(8)  Medication  errors.  Provide  a  brief 
discussion  of  the  impact  on  the  overall 
safety  evaluation  of  all  domestic  reports 
of  medication  errors  submitted  during 
the  reporting  period  imder  paragraph 
(c)(2)(v)  of  this  section. 

(9)  U.S.  patient  exposure.  Provide,  for 
the  reporting  period,  an  estimate  of  the 
U.S.  patient  exposure  to  the  drug 
product(s)  covered  by  the  IPSR  (i.e., 
number  of  patients,  average  or  median 
dose  received,  and  average  or  median 
length  of  treatment).  The  method  used 
to  estimate  patient  exposure  must 
always  be  described.  If  the  patient 
exposure  is  impossible  to  estimate  or  is 
meaningless,  an  explanation  of  and 
justification  for  such  conclusions  must 
be  provided.  If  patient  exposure  is 
impossible  to  estimate,  other  measures 
of  exposure,  such  as  patient-days, 
number  of  prescriptions,  or  number  of 
dosage  units,  may  be  used.  If  these  or 
other  more  precise  measures  are  not 
available  and  an  adequate  explanation 
for  the  lack  of  such  information  is 
provided,  bulk  sales  may  be  used. 

(10)  Location  of  safety  records. 
Provide  a  list  of  the  current  address(es) 


where  all  safety  reports  and  other  safety- 
related  records  for  the  drug  product  are 
maintained. 

(11)  Contact  person.  Provide  the  name 
and  telephone  number  for  the  licensed 
physician(s)  responsible  for  the  content 
and  medical  interpretation  of  the 
information  contained  within  the  IPSR. 
Include,  if  available,  the  fax  number  and 
e-mail  address  for  the  licensed 
physician(s). 

(iv)  Pediatric  use  supplements.  After 
approval  of  a  pediatric  use  supplement 
to  an  approved  application  (i.e.,  a   - 
supplement  for  use  of  the  human  drug 
product  in  the  pediatric  population),  the 
applicant  must  submit  PSlJRs  to  FDA  as 
prescribed  under  paragraph  (c)(3)(ii)  of 
this  section  according  to  the  following 
schedule:  Semiaimually  for  2  years  after 
U.S.  approval  of  the  supplement, 
annually  for  the  next  3  years,  and  then 
every  5  years  thereafter.  These 
applicants  must  also  submit  IPSRs  to 
FT)A  as  prescribed  under  paragraph 
(c)(3)(iii)  of  this  section  at  7.5  years  and 
12.5  years  after  U.S.  approval  of  the 
supplement.  The  data  lock  point  for  the 
PSUR  and  IPSR  is  the  month  and  day  of 
the  international  birth  date  of  the  drug 
substance  or  any  other  month  and  day 
agreed  on  by  the  applicant  and  FDA. 

(v)  Semiannual  submission  of 
individual  case  safety  reports.  (A)  An 
applicant  holding  an  application  for  a 
human  drug  product  approved  under 
section  505(c)  of  the  act  must  submit  to 
FDA  semiannually  (i.e.,  every  6  months) 
after  U.S.  approval  of  the  application  a 
separate  report  that  consists  of 
individual  case  safety  reports  for  certain 
spontaneously  reported  SADRs  for  the 
human  drug  product.  The  individual 
case  safety  reports  must  be  submitted  to 
FDA  on  the  form  designated  by  the 
agency  under  paragraph  (c)(4)  of  this 
section.  The  data  lock  point  for  the 
report  is  the  month  and  day  of  the 
international  birth  date  of  the  drug 
product  or  any  other  month  and  day 
agreed  on  by  the  applicant  and  FDA. 
This  report  must  be  identified  as 
"individual  case  safety  reports — 
semiannual  submission." 
.    (B)  Applicants  that  submit  TPSRs  to 
FDA  for  the  drug  product  must  submit 
an  individual  case  safety  report  for  each 
serious,  expected  SADR,  whether 
domestic  or  foreign,  and  each 
nonserious,  unexpected  SADR  occurring 
in  the  United  States  that  is -submitted  to 
the  applicant  during  the  reporting 
period  fttjm  all  spontaneous  sources 
(i.e.,  health  carp  professionals  and  other 
individuals).  Applicants  that  submit 
PSURs  to  FDA  for  the  drug  product 
must  submit  an  individual  case  safety 
report  for  each  serious,  listed  SADR, 
whether  domestic  or  foreign,  and  each 


nonserious,  unlisted  SADR  occurring  in 
the  United  States  that  is  submitted  to 
the  applicant  during  the  reporting 
period  from  all  spontaneous  sources.  If 
a  full  data  set  is  not  available  for  a 
serious  SADR,  the  applicant  must 
submit  the  information  required  under 
paragraph  (c)(l)(iv)  of  this  section. 

(C)  FoUowup  information  on  SADRs 
submitted  in  an  individual  case  safety 
report — semiannual  submission  may  be 
submitted  in  the  next  individual  case 
safety  report — semiaimual  submission 
unless  such  information  changes  the 
classification  of  the  SADR  to  a  serious, 
unexpected  SADR.  In  these  cases,  the 
foUowup  information  must  be  submitted 
to  FDA  as  a  15-day  followup  report  (see 
paragraph  (c)(2)(vii)  of  this  section). 

(4)  Reporting  format.  (i)(A)  Except  as 
provided  in  paragraphs  {c)(4)(i)(B). 
(c)(4)(i)(D),  and  (c)(4)(v)  of  this  section, 
the  applicant  must  complete  an  FDA 
Form  3500A  for  each  individual  case 
safety  report  of  an  SADR.  Reports  based 
on  information  about  individual  cases 
or  case  series  in  the  scientific  literature 
must  be  submitted  on  an  FDA  Form 
3500A(s). 

(B)  Foreign  SADRs  may  be  submitted 
either  on  an  FDA  Form  3500A  or,  if 
preferred,  on  a  CIOMS  I  form. 

(C)  Each  domestic  report  of  an  actual 
or  potential  medication  error  must  be 
submitted  on  an  FDA  Form  3 500 A. 

(D)  Reports  of  overall  findings  or  data 
in  the  aggregate  from  published  and 
unpublished  in  vitro,  animal, 
epidemiological,  or  clinical  studies 
must  be  submitted  in  a  narrative  format. 

(ii)  Each  SADR  in  an  individual  case 
safety  report  must  be  coded  on  the  FDA 
Form  3500A  or  CIOMS  I  form  using  the 
appropriate  "preferred  term"  in  the 
latest  version  of  MedDRA  (the  medical 
dictionary  for  regulator^'  activities)  in 
use  at  the  time  the  applicant  becomes 
aware  of  the  individual  case  safety 
report.  For  individual  case  safetj'  reports 
of  medicatfon  errors,  the  report  must  be 
coded  both  as  a  medication  error  and,  if 
applicable,  with  the  preferred  term  for 
any  SADRs  associated  with  the 
medication  error. 

(iii)  Each  completed  FDA  Form  3500A 
or  CIOMS  I  form  should  refer  only  to  an 
individual  case. 

(iv)  Each  completed  FDA  Form  3500A 
or  CIOMS  I  form  must  include  the  name 
and  telephone  number  (and  fax  number 
and  e-mail  address,  if  available)  for  the 
licensed  physician  responsible  for  the 
content  and  medical  interpretation  of 
the  data  contained  within  the  form  (i.e., 
contact  person  for  the  company). 

(v)  Instead  of  using  FDA  Form  3500A. 
the  applicant  may  use  a  computer- 
generated  facsimile  of  FDA  Form  3500A 
provided  that  it  is  readable,  includes  . 
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appropriate  identifying  information,  and 
contains  all  the  elements  (i.e.,  format,   - 
sections,  blocks,  titles,  descriptors 
within  blocks,  text  for  disclaimer)  of 
FDA  Form  3500A  in  the  identical 
enumerated  sequence  of  the  form.  For 
individual  case  safety  reports  in  which 
no  suspect  medical  device  is  involved, 
a  one-page  FDA  Form  3500A  is 
acceptable. 

(dj  Multiple  reports.  An  applicant 
should  not  include  in  reports  imder  this 
section  any  SADRs  that  occurred  in 
clinical  trials  if  they  were  previously 
submitted  as  part  of  the  approved 
application.  If  a  report  applies  to  a  drug 
for  which  an  applicant  holds  more  than 
one  approved  application,  the  applicant 
should  submit  the  report  to  the 
application  that  was  first  approved.  If  a 
report  refers  to  more  than  one  drug 
marketed  by  an  applicant,  the  applicant 
should  submit  the  report  to  the 
application  for  the  drug  listed  first  in 
the  report. 

(e)  Patient  privacy.  The  names  and 
addresses  of  individual  patients  should 
not  be  included  in  reports  imder  this 
section;  instead,  the  applicant  and  its 
contractors  should  assign  a  unique  code 
to  each  report,  preferably  not  more  than 
eight  characters  [i.e.,  numbers  and/or 
letters)  in  length.  The  name  of  the 
reporter  from  whom  the  information 
was  received  should  be  included. 
Names  of  patients,  individual  reporters, 
health  care  professionals,  hospitals,  and 
geographic  identifiers  in  safety  reports 
are  not  releasable  to  the  public  under 
FDA's  public  information  regulations  in 
part  20  of  this  chapter. 

(f)  Recordkeeping.  Each  applicant 
must  maintain  for  a  period  of  10  years 
records  of  all  safety  information 
pertaining  to  its  drug  product,  received 
or  otherwise  obtained,  including  raw 
data,  any  correspondence  relating  to  the 
safety  information,  and  any  reports  of 
SADRs  or  medication  errors  not 
submitted  to  FDA  or  only  provided  to 
FDA  in  a  summary  tabulation.  Each 
applicant  must  also  retain  for  a  period 
of  10  years  any  records  required  to  be 
maintained  under  this  section.  When 
appropriate,  FDA  may  require  an 
applicant  to  submit  any  or  all  of  these 
records  to  the  agency  within  5  calendar 
days  after  receipt  of  the  request. 

(g)  Written  procedures.  Each  applicant 
must  develop  and  maintain  written 
procedures  for  the  surveillance,  receipt, 
evaluation,  and  reporting  of 
postmarketing  safety  information  to 
FDA. 

(h)  Withdrawal  of  approval.  If  an 
applicant  fails  to  establish  and  maintain 
records  and  make  reports  required 
under  this  section,  FDA  may  withdraw 
approval  of  the  application  and,  thus. 


prohibit  continued  marketing  of  the 
drug  product  that  is  the  subject  of  the 
application. 

(i)  Disclaimer.  A  report  or  information 
submitted  by  an  applicant  under  this 
section  (and  any  release  by  FDA  of  that 
report  or  information)  does  not 
necessarily  reflect  a  conclusion  by  the 
applicant  or  FDA  that  the  report  or 
information  constitutes  an  admission 
that  the  drug  caused  or  contributed  to 
an  SADR.  Ajq  applicant  need  not  admit, 
and  may  deny,  that  the  report  or 
information  submitted  under  this 
section  constitutes  an  admission  that 
the  drug  caused  or  contributed  to  an 
SADR. 

8.  Section  314.81  is  amended  by 
removing  paragraph  (b)(2)(v),  by 
redesignating  paragraphs  (b)(2)(vi) 
through  (b)(2)(ix)  as  paragraphs  (b)(2)(v) 
through  (b)(2)(viii),  respectively,  and  by 
revising  paragraph  (b)(2){i)  and  newly 
redesignated  paragraph  (b)(2)(v)  to  read 
as  follows: 

S  314.81    Other  postmarketing  reports. 

***** 

(b)  *  *  * 

(2)*   •    • 

(i)  Summary.  A  brief  siunmary  of 
significant  new  information  from  the 
previous  year  that  might  affect  the 
effectiveness  of  the  drug  product  or  the 
sections  of  the  drug  product  labeling 
that  are  not  related  to  safety.  The  report 
must  also  contain  a  brief  description  of 
actions  the  applicant  has  taken  or 
intends  to  take  as  a  result'of  this  new 
information,  for  example,  submit  an 
efficacy  labeling  supplement  or  initiate 
a  new  study.  The  summary  must  briefly 
state  whether  supplements  for  pediatric 
use  have  been  submitted  and  whether 
new  studies  in  the  pediatric  population 
to  support  appropriate  labeling  for  the 
pediatric  population  have  been 
initiated. 
***** 

(v)  Clinical  data.  (A)  Published 
clinical  trials  of  the  drug  (or  abstracts  of 
them),  including  clinical  trials  on 
effectiveness;  clinical  trials  on  new 
uses;  and  biopharmaceutic, 
pharmacokinetic,  and  clinical 
pharmacology  studies  conducted  by  or 
otherwise  obtained  by  the  applicant. 
Review  articles,  papers  describing  safety 
related  information  or  the  use  of  the 
drug  product  in  medical  practice, 
papers  and  abstracts  in  which  the  drug 
is  used  as  a  research  tool,  promotional 
articles,  press  clippings,  and  papers  that 
do  not  contain  tabulations  or  summaries 
of  original  data  should  not  be  reported. 

(B)  Summaries  of  completed 
unpublished  clinical  trials,  or 
prepublication  manuscripts  if  available, 
conducted  by,  or  otherwise  obtained  by, 


the  applicant.  Supporting  information 
should  not  be  reported.  (A  study  is 
considered  completed  1  year  after  it  is 
concluded.) 

(C)  Analysis  of  available  efficacy  data 
in  the  pediatric  population  and  changes 
proposed  in  the  labeling  based  on  this 
information.  An  assessment  of  data 
needed  to  ensure  appropriate  labeling 
for  the  pediatric  population  must  be 
included. 
*        •        *        •        •       ' 

9.  Section  314.98  is  amended  in 
paragraph  (a)  by  adding  the  abbreviation 
"(ANDA)"  after  the  phrase  "abbreviated 
new  drug  application",  by  removing  the 
citation  "§314.94"  and  by  adding  in  its 
place  the  phrase  "section  505(j)  of  the 
Act",  by  removing  the  phrase  "adverse 
drug  experiences"  and  by  adding  in  its 
place  the  phrase  "suspected  adverse 
drug  reactions",  and  by  adding  two 
sentences  to  the  end  of  the  paragraph; 
and  in  paragraph  (b)  by  removing  the 
phrase  "Division  of  Epidemiology  and 
Surveillance  (HFI>-730),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857"  and  by 
adding  in  its  place  the  word  "FDA"  to 
read  as  follows: 

§314.98    Postmarketing  reports. 

(a)  *  *   *  For  purposes  of 
postmarketing  periodic  safety  reporting, 
applicants  must  determine  the  data  lock 
point  [i.e.,  month  and  day  of  the 
international  birth  date  or  any  other 
month  and  day  agreed  by  the  applicant 
and  FDA)  for  their  periodic  safety 
reports  based  on  the  data  lock  point  of 
postmarketing  periodic  safety  reports  for 
other  drug  products  containing  the  same 
drug  substance  {i.e.,  innovator  new  drug 
application  (NDA)  product  that  is  the 
same  drug  product  as  the  ANDA 
product,  or  other  ANDA  products  with 
the  same  drug  substance  if  the  innovator 
NDA  product  is  no  longer  on  the 
market).  Applicants  must  determine  the 
type  of  postmarketing  periodic  safety 
report  required  to  be  submitted  to  FDA 
(i.e.,  traditional  periodic  safety  report 
(TPSR),  periodic  safety  update  report 
(PSUR)  or  interim  periodic  safety  report 
(IPSR))  and  the  frequency  of  submission 
for  these  reports  based  on  the  U.S. 
approval  date  of  the  application  for  the 
innovator  NDA  product. 


PART  320— BIOAVAILABILITY  AND 
BIOEQUIVALENCE  REQUIREMENTS 

10.  The  authority  citation  for  21  CFR 
part  320  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351.  352.  355, 
371. 
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11.  Section  320.31  is  amended  by  _ 
revising  paragraph  (d)  to  read  as 
follows: 

§  320.31  Applicability  of  requirements 
regarding  an  "Investigational  New  Drug 
Application." 

***** 

(d)  A  bioavailability  or  bioequivalence 
study  in  humans  other  than  one 
described  in  paragraphs  (a)  through  (c) 
of  this  section  is  exempt  from  the 
requirements  of  part  312  of  this  chapter, 
except  for  the  safety  reporting 
requirements  under  §  312.32  of  this 
chapter,  if  the  following  conditions  are 
satisfied: 

(1)  If  the  study  is  one  described  under 
§  320.38(b)  or  §  320.63,  the  person 
conducting  the  study,  including  any 
contract  research  organization,  must 
retain  reserve  samples  of  any  test  article 
and  reference  standard  used  in  the 
study  and  release  the  reserve  samples  to 
FDA  upon  request  in  accordance  with 
and  for  the  period  specified  in  §  320.38; 

(2)  An  in  vivo  bioavailability  or 
bioequivalence  study  in  humans  must 
be  conducted  in  compliance  with  the 
requirements  for  institutional  review  set 
forth  in  part  56  of  this  chapter  and 
informed  consent  set  forth  in  part  50  of 
this  chapter;  and 

(3)  Safety  reports  as  prescribed  under 
§  312.32  of  this  chapter  must  be 
transmitted  to  all  participating 
investigators  and  the  appropriate  FDA 
division  in  the  Center  for  Drug 
Evaluation  and  Research  (i.e.,  safety 
reports  for  the  reference  listed  drug 
must  be  sent  to  the  new  drug  review 
division  that  has  responsibility  for  that 
drug,  safety  reports  for  the 
investigational  drug  product  must  be 
sent  to  the  Director,  Division  of 
Bioequivalence,  Office  of  Generic 
Drugs).  Each  written  notification  under 
this  paragraph  must  bear  prominent 
identification  of  its  contents,  i.e., 

'  'bioavailability /bioequivalence  safety 
report."  For  reporting  purposes  under 
this  paragraph,  an  unexpected 
suspected  adverse  drug  reaction  (SADR) 
is.any  SADR,  the  specificity  or  severity 
of  which  is  not  consistent  with  the  U.S. 
labeling  for  the  reference  listed  drug. 

PART  600— BIOLOGICAL  PRODUCTS: 
GENERAL 

12.  The  authority  citation  for  21  CFR 
part  600  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355.  360,  360i.  371.  374;  42  U.S.C.  216.  262. 
263.  263a.  264,  300aa-25. 

13.  Section  600.80  is  revised  to  read 
as  follows:  «  . 


§  600.80    Postmarlceting  reporting  of 
suspected  adverse  reactions. 

(a)  Definitions.  The  following        > 
definitions  of  terms  apply  to  this 
section: 

Active  query  means  direct  verbal 
contact  (i.e.,  in  person  or  by  telephone 
or  other  interactive  means  such  as  a 
video  conference)  with  the  initial 
reporter  of  a  suspected  adverse  reaction 
(SAR)  or  medication  error  by  a  health 
care  professional  (e.g.,  physician, 
physician  assistant,  pharmacist,  dentist, 
nurse,  any  individual  with  some  form  of 
health  care  training)  representing  the 
applicant.  For  SARs,  active  query 
entails,  at  a  minimum,  a  focused  line  of 
questioning  designed  to  capture 
clinically  relevant  information 
associated  with  the  licensed  biological 
product  and  the  SAR,  including,  but  not 
limited  to,  information  such  as  baseline 
data,  patient  history,  physical  exam, 
diagnostic  results,  and  supportive  lab 
results. 

Actual  medication  error  means  a 
medication  error  that  involves  an 
identifiable  patient  whether  the  error 
was  prevented  prior  to  administration  of 
the  product  or,  if  the  product  was 
administered,  whether  the  error  results 
in  a  serious  SAR,  nonserious  SAR,  or  no 
SAR. 

Blood  component  means  as  defined  in 
§  606.3(c)  of  this  chapter. 

Company  core  data  sheet  means  a 
document  prepared  by  the  applicant 
containing,  in  addition  to  safety 
information,  material  relating  to 
indications,  dosing,  pharmacology,  and 
other  information  concerning  the 
biological  product.  The  only  purpose  of 
this  document  is  to  provide  the 
company  core  safety  information  (CCSI) 
for  periodic  safety  update  reports 
(PSURs),  interim  periodic  safety  reports 
(IPSRs),  and  certain  individual  case 
safety  reports — semiannual  submissions 
(i.e.,  if  PSURs  are  submitted  for  the 
product). 

Company  core  safety  information 
(CCSI)  means  all  relevant  safety 
information  contained  in  the  company 
core  data  sheet  that  the  applicant 
proposes  to  include  in  the  approved 
product  labeling  in  all  countries  where 
the  applicant  markets  the  biological 
product.  It  is  the  reference  information 
by  which  an  SAR  is  determined  to  be 
"listed"  or  "unlisted"for  PSURs,  IPSRs, 
and  certain  individual  case  safety 
reports — semiannual  submissions  (i.e.,. 
if  PSURs  are  submitted  for  the  product). 

Coiifracf or  means  any  person  (e.g., 
manufacturer,  joint  manufacturer, 
packer,  or  distributor  whether  or  not  its 
name  appears  on  the  label  of  the 
product;  licensee;  contract  research 
organization)  that  has  entered  into  a 


contract  with  the  applicant  (includes 
participants  involved  in  divided 
manufacturing)  to  manufacture,  pack, 
sell,  distribute,  or  develop  the  licensed 
biological  product  or  to  maintain, 
create,  or  submit  records  regarding 
SARs  or  medication  errors. 

Data  lock  point  means  the  d^te 
designated  as  the  cut-off  date  for  data  to 
be  included  in  a  postmarketing  periodic 
safety  report. 

Disability  means  a  substantial 
disruption  of  a  person's  ability  to 
conduct  normal  life  functions. 

Full  data  set  means  completion  of  all 
the  applicable  elements  on  FDA  Form 
3500A  or  the  vaccine  adverse  event 
reporting  system  (VAERS)  form  (or  on  a 
Coimcil  for  International  Organizations 
of  Medical  Sciences  (CIOMS)  I  form  for 
reports  of  foreign  SARs),  including  a 
concise  medical  narrative  of  the  case 
(i.e.,  an  accurate  summary  of  the 
relevant  data  and  information  pertaining 
to  an  SAR  or  medication  error). 

International  birth  date  means  the 
date  the  first  regulatory  authority  in  the 
world  approved  the  first  marketing 
apphcation  for  a  human  biological 
product. 

Life-threatening  SAR  means  any  SAR 
that,  in  the  view  of  the  initial  reporter, 
places  the  patient  at  immediate  risk  of 
death  from  the  SAR  as  it  occurred.  It 
does  not  include  an  SAR  that,  had  it 
occurred  in  a  more  severe  form,  might 
have  caused  death. 

Listed  SAR  means  an  SAR  whose 
nature,  specificity,  severity,  and 
outcome  are  consistent  with  the 
information  in  the  CCSI. 

Medication  error  means  any 
preventable  event  that  may  cause  or 
lead  to  inappropriate  medication  use  or 
patient  harm  while  the  medication  is  in 
the  control  of  the  health  care 
professional,  patient,  or  consumer.  Such 
events  may  be  related  to  professional 
practice,  health  care  products, 
procedures,  and  systems  including: 
Prescribing;  order  communication; 
product  labeling,  packaging,  and 
nomenclature;  compounding; 
dispensing;  distribution;  administration; 
education;  monitoring;  and  use. 

Minimum  data  set  means  the  report 
includes  an  identifiable  patient,  an 
identifiable  reporter,  a  suspect 
biological  product,  and  an  SAR. 

Nonserious  SAR  means  any  SAR  that 
is  determined  not  to  be  a  serious  SAR. 

Potential  medication  error  means  an 
individual  case  safet\'  report  of 
information  or  complaint  about  product 
name,  labeling,  or  packaging  similarities 
that  does  not  involve  a  patient. 

SAR  with  unknown  outcome  means 
an  SAR  that  cannot  be  classified,  after 
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active  query,  as  either  serious  or 
nonserious. 

Serious  SAR  means  any  SAR  that 
resuhs  in  any  of  the  following 
outcomes:  Death,  a  life- threatening  SAR, 
inpatient  hospitalization  or 
prolongation  of  existing  hospitalization, 
a  persistent  or  significant  disability/ 
incapacity,  or  a  congenital  anomaly/ 
birth  defect.  Important  medical  events 
that  may  not  result  in  death,  be  life- 
threatening,  or  require  hospitalization 
may  be  considered  a  serious  SAR  when, 
based  upon  appropriate  medical 
judgment,  they  may  jeopardize  the 
patient  or  subject  and  may  require 
medical  or  surgical  intervention  to 
prevent  one  of  the  outcomes  listed  in 
this  definition.  Examples  of  such 
medical  events  include  allergic 
bronchospasm  requiring  intensive 
treatment  in  an  emergency  room  or  at 
home,  blood  dyscrasias  or  convulsions 
that  do  not  result  in  inpatient 
hospitalization,  or  the  development  of 
drug  dependency  or  drug  abuse. 

Spontaneous  report  means  a 
communication  from  an  individual  (e.g., 
health  care  professional,  consumer)  to  a 
company  or  regulatory  authority  that 
describes  an  SAR  or  medication  error.  It 
does  not  include  cases  identified  from 
information  solicited  by  the  applicant, 
shared  manufacturer,  or  contractor,  such 
as  individual  case  safety  reports  or 
findings  derived  from  a  study, 
company-sponsored  patient  support 
program,  disease  management  program, 
patient  registry,  including  pregnancy 
registries,  or  any  organized  data 
collection  scheme.  It  also  does  not 
include  information  compiled  in 
support  of  class  action  lawsuits. 

Suspected  adverse  reaction  (SAR) 
means  a  noxious  and  unintended 
response  to  any  dose  of  a  biological 
product  for  which  there  is  a  reasonable 
possibility  that  the  product  caused  the 
response.  In  this  definition,  the  phrase 
"a  reasonable  possibility"  means  that 
the  relationship  cannot  be  ruled  out. 

Unexpected  SAR  means  any  SAR  that 
is  not  included  in  the  current  U^. 
labeling  for  the  licensed  biological 
product.  Reactions  that  may  be 
symptomatically  and 
pathophysiologically  related  to  a 
reaction  included  in  the  U.S.  labeling, 
but  differ  from  the  labeled  reaction 
because  of  greater  severity  or  specificity, 
would  be  unexpected.  For  example, 
under  this  definition,  hepatic  necrosis 
would  be  unexpected  {by  virtue  of 
greater  severity)  if  the  U.S.  labeling  only 
referred  to  elevated  hepatic  enzymes  or 
hepatitis.  Similarly,  cerebral 
thromboembolism  and  cerebral 
vasculitis  would  be  unexpected  (by 
virtue  of  greater  specificity)  if  the  U.S. 


labeling  only  included  cerebral  vascular 
accidents.  "Unexpected,"  as  used  in  this 
definition,  refers  to  an  SAR  that  has  not 
been  previously  observed  (i.e.,  included 
in  the  U.S.  labeling);  it  does  not  refer  to 
an  SAR  that  might  be  anticipated  from 
the  pharmacological  properties  of  the 
licensed  biological  product.  SARs  that 
are  mentioned  in  the  U.S.  labeling  as 
occurring  with  a  class  of  products  but 
not  specifically  mentioned  as  occiuring 
with  the  particular  product  are 
considered  unexpected. 

Unlisted  SAR  means  an  SAR  whose 
nature,  specificity,  severity,  or  outcome 
is  not  consistent  with  the  information 
included  in  the  CCSI. 

(b)  Review  of  safety  information.  (1) 
Any  person  having  a  biologies  license 
under  §601.20  of  this  chapter  must 
promptly  review  all  safety  information 
pertaining  to  its  product  obtained  or 
otherwise  received  by  the  applicant 
from  any  source,  foreign  or  domestic,    . 
including  information  derived  from 
commercial  marketing  experience, 
postmarketing  clinical  investigations, 
postmarketing  epidemiology/ 
surveillance  studies,  animal  or  in  vitro 
studies,  electronic  communications 
with  applicants  via  the  Internet  [e.g.,  e- 
mail),  reports  in  the  scientific  literature, 
and  unpublished  scientific  papers,  as 
well  as  reports  from  foreign  regulatory 
authorities  that  have  not  been 
previously  reported  to  the  Food  and 
Drug  Administration  (FDA)  by  the 
applicant. 

(2)  Individual  case  safety  reports  that 
are  forwarded  to  the  applicant  by  FDA 
must  not  be  resubmitted  to  the  agency 
by  the  applicant;  however,  applicants 
must  include  information  from  these 
individual  case  safety  reports  in  any 
comprehensive  safety  analysis 
subsequently  submitted  to  FDA.  In 
addition,  applicants  must  submit  to 
FDA  all  followup  information  for  these 
individual  case  safety  reports. 

(c)  Reporting  requirements.  For 
nonvaccine  biological  products,  the 
applicant  must  submit  to  FDA  two 
copies  of  each  postmarketing  expedited 
report  (described  under  paragraphs 
(c)(2)(i)  through  (c)(2)(vii)  of  this 
section)  and  each  postmarketing 
periodic  safety  report  of  an  individual 
case  safety  reports — semiannual 
submission  (described  under  paragraph 
(c)(3)(v)  of  this  section)  pertaining  to  its 
product.  For  nonvaccine  biological 
products,  the  applicant  must  also 
submit  to  FDA  one  copy  of  a  PSUR, 
IPSR.  or  traditional  periodic  safety 
report  (TPSR)  along  with  one  copy  for 
each  approved  application  for  a  human 
licensed  biological  product  covered  by 
the  report.  For  vaccines,  the  applicant 
must  submit  to  VAERS  two  copies  of 


each  safety  report  pertaining  to  its 
product  and  required  under  this  section. 
FDA  may  waive  the  requirement  for 
multiple  copies  in  appropriate 
instances.  Upon  written  notice,  FDA 
may  require,  when  appropriate,  that  the 
applicant  submit  reports  imder  this 
section  to  the  agency  at  times  other  than 
those  stated.  An  applicant  that  wishes  to 
submit  reports  under  this  section  at 
different  intervals  must  submit  to  FDA 
a  request  for  a  waiver  imder  §  600.90. 

(1)  Determination  of  outcome, 
minimum  data  set,  and  full  data  set — 
(i)(A)  Initial  determinations.  Upon 
initial  receipt  of  an  SAR  report,  the 
applicant  must  immediately  determine 
the  outcome  for  the  SAR  (whether  the 
SAR  is  serious  or  nonserious)  and  at 
least  the  minimum  data  set  for  the 
individual  case  safety  report.  For  reports 
of  actual  medication  errors  that  do  not 
result  in  an  SAR  and  potential 
medication  errors,  the  applicant  must 
immediately  determine  the  minimum 
information  for  the  individual  case 
safety  report  (minimum  information 
described  under  paragraphs  (c)(l)(iii)(B) 
and  (c)(l)(iii){C)  of  this  section).  If  the 
applicant  is  not  able  to  immediately 
determine  the  information  in  this 
paragraph,  active  query  must  be  used  to 
obtain  it  as  soon  as  possible. 

(B)  Spontaneous  reports.  For 
spontaneous  reports,  the  applicant  must 
always  assume,  for  safety  reporting 
purposes  under  this  section,  that  there 
is  at  least  a  reasonable  possibility,  in  the 
opinion  of  the  initial  reporter,  that  the 
biological  product  caused  the 
spontaneously  reported  event. 

(C)  Clinical  trials.  For  a  clinical  trial, 
the  possibility  that  the  biological 
product  caused  the  SAR  or  that  a 
medication  error  has  occurred  must  be 
assumed  if  either  the  investigator  or  the 
applicant  believes  that  such  a 
reasonable  possibility  exists. 

(ii)  SARs  with  unknown  outcome.  For 
an  SAR  with  unknown  outcome  that 
cannot  be  immediately  determined,  the 
applicant  must  continue  to  use  active 
query  to  attempt  to  determine  the 
outcome  of  the  SAR  within  30  calendar 
days  after  initial  receipt  of  the  SAR 
report  by  the  applicant.  The  applicant 
must  maintain  a  record  of  its  efforts  to 
determine  the  outcome  for  an  SAR  with 
unknown  outcome. 

(iii)  (A)  Minimum  data  set  for  SAR 
reports.  The  applicant  must  not  submit 
an  individual  case  safety  report  for  an 
SAR  to  FDA  if  the  report  does  not 
contain  a  minimum  data  set;  instead, 
the  applicant  must  maintain  records  of 
any  information  received  or  otherwise 
obtained  for  the  SAR  along  with  a 
record  of  its  efforts  to  obtain  a  minimum 
data  set. 
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(B)  Minimum  information  for  reports 
of  actual  medication  errors  that  do  not 
result  in  an  SAR.  For  reports  of  actual 
medication  errors  that  do  not  result  in 
an  SAR,  an  individual  case  safety  report 
must  be  submitted  to  FDA  even  though 
the  report  does  not  contain  a  minimum 
data  set  (i.e.,  does  not  have  an  SAR). 
These  reports  must  contain  at  least  an 
identifiable  patient,  an  identifiable 
reporter,  and  a  suspect  biological 
product. 

(C)  Minimum  information  for 
potential  medication  error  reports.  For 
reports  of  potential  medication  errors, 
an  individual  case  safety  report  must  be 
submitted  to  FDA  even  though  the 
report  does  not  contain  a  minimiun  data 
set  (i.e.,  does  not  have  an  identifiable 
patient  or  an  SAR).  These  reports  must 
contain  at  least  an  identifiable  reporter 
and  a  suspect  biological  product. 

(iv)  Fun  data  set.  For  reports  of 
serious  SARs,  always  expedited  reports 
(see  paragraph  (c)(2)(iv)  of  this  section), 
and  medication  error  reports  (see 
paragraph  (c)(2)(v)  of  this  section),  the 
applicant  must  submit  a  full  data  set.  If 
a  fuU  data  set  is  not  available  for  the 
report,  the  applicant  must  use  active 
query  to  obtain  this  information.  If  a  full 
data  set  is  not  obtainable  after  active 
query,  the  applicant  must: 

(A)  Submit  all  safety  information, 
received  or  otherwise  obtained,  for  the 
report; 

(B)  Indicate  the  reason(s)  for  its 
inability  to  acquire  a  full  data  set;  and 

(C)  Document  its  efforts  to  obtain  a 
full  data  set  (i.e.,  description  of 
unsuccessful  steps  taken  to  obtain  this 
information). 

(v)  Serious  SARs  not  initially  reported 
by  a  health  care  professional.  For  a 
serious  SAR  that  was  not  initially 
reported  to  the  applicant  by  a  health 
care  professional  [e.g.,  report  from  a 
consumer),  the  applicant  must  contact 
the  health  care  professional  associated 
with  the  care  of  the  patient  using  active 
query  to  gather  further  medical 
perspective  on  the  case  and  to  acquire 
a  full  data  set  for  the  report.  If  the 
applicant  is  unable  to  contact  the  health 
care  professional,  it  must  include  in  the 
report  for  the  serious  SADR: 

(A)  The  reason(s)  for  its  inability  to 
contact  the  health  care  professional;  and 

(B)  A  description  of  its  efforts  to 
contact  the  health  care  professional. 

(vi)  Nonserious  SARs.  For  reports  of 
nonserious  SARs  with  a  minimum  data 
set,  except  for  those  resulting  from  a 
medication  error,  all  safety  information 
received  or  otherwise  obtained  by  the 
applicant  must  be  submitted  to  FT)A 
even  though  information  in  addition  to 
the  minimum  data  set  is  not  required  to 
be  acquired.  Reports  of  nonserious  SARs 


resulting  from  a  medication  error 
require  a  full  data  set  under  paragraph 
(c)(l)(iv)  of  this  section. 

(2)  Postmarketing  "expedited 
reports" — (i)  Serious  and  unexpected 
SAR.  The  applicant  must  report  to  FDA 
each  SAR,  received  or  otherwise 
obtained,  that  is  both  serious  and 
unexpected,  whether  foreign  or 
domestic,  as  soon  as  possible,  but  in  no 
case  later  than  15  calendar  days  after 
receipt  by  the  applicant  of  the  minimum 
data  set  for  the  serious,  unexpected 
SAR.  Jf  a  full  data  set  is  not  available  for 
the  serious  and  unexpected  SAR  report 
at  the  time  of  initial' submission  of  the 
report  to  FDA,  the  applicant  must 
submit  the  information  required  under 
paragraph  (c){l)(iv)  of  this  section  and 
also  submit  a  30-day  followup  report  as 
required  by  paragraph  (c)(2)(vi)  of  this 
section. 

(ii)  Information  sufficient  to  consider 
product  administration  changes.  The 
applicant  must  also  report  to  FDA 
information,  received  or  otherwise 
obtained,  whether  foreign  or  domestic, 
that  would  be  sufficient,  based  upon 
appropriate  medical  judgment,  to 
consider  changes  in  product 
administration.  The  applicant  must 
submit  this  information  to  FDA  as  soon 
as  possible,  but  in  no  case  later  thai!  15 
calendar  days  after  determination  by  the 
applicant  that  the  information  qualifies 
for  expedited  reporting.  Examples  of 
such  information  include  any 
significant  unanticipated  safety  finding 
or  data  in  the  aggregate  from  an  in  vitro, 
animal,  epidemiological,  or  clinical 
study,  whether  or  not  conducted  imder 
an  investigational  new  drug  application 
(IND),  that  suggests  a  significant  himian 
risk,  such  as  reports  of  mutagenicity, 
teratogenicity,  or  carcinogenicity,  or 
reports  of  a  lack  of  efficacy  with  a 
biological  product  used  in  treating  a 
life-threatening  or  serious  disease.  The 
applicant  must  maintain  a  record  of  its 
efforts  to  determine  whether  the 
information  required  to  be  reported 
under  this  paragraph  qualifies  for 
expedited  reporting. 

(iii)  Unexpected  SAR  with  unknown 
outcome.  The  applicant  must  also  report 
to  FDA  each  SAR  that  is  unexpected 
and  for  which  the  determination  of  jm 
outcome  is  unattainable  [i.e.,  SAR  with 
unknowrn  outcome)  within  45  calendar 
days  after  initial  receipt  by  the  applicant 
of  the  minimum  data  set  for  the 
unexpected  SAR.  The  applicant  must 
docimient  in  the  expedited  report  the 
reason(s)  for  the  inability  to  determine 
the  outcome. 

(iv)  Always  expedited  report.  (A)  The 
applicant  must  also  report  to  FDA  each 
SAR,  received  or  otherwise  obtained, 
whether  foreign  or  domestic,  that  is  the 


subject  of  an  always  expedited  report. 
These  reports  must  be  submitted  to  FDA 
as  soon  as  possible,  but  in  no  case  later 
than  15  calendar  days  after  receipt  by 
the  applicant  of  the  minimum  data  set 
for  the  report.  The  following  medically 
significant  SARs,  which  may  jeopardize 
the  patient  or  subject  and/or  require 
medical  or  surgical  inter\'ention  to  treat 
the  patient  or  subject,  are  subject  to  an 
always  expedited  report: 

[1)  Congenital  anomalies, 

[2)  Acute  respiratory  failure, 
[3]  Ventricular  fibrillation, 

(4)  Torsades  de  pointe, 

(5)  Malignant  hypertension, 

(6)  Seizure, 

(7)  Agranulocytosis, 

(8)  Aplastic  anemia,  *  • 
[9]  Toxic  epidermal  necrolysis, 

[10]  Liver  necrosis, 
[11]  Acute  liver  failure, 
[12]  Anaphylaxis, 
(13)  Acute  renal  failure, 
{14)  Sclerosing  syndromes, 

[15)  Pulmonary  hypertension, 

[16)  Pulmonary  fibrosis, 

[17)  Confirmed  or  suspected 
transmission  of  an  infectious  agent  by  a 
marketed  drug  or  biological  product. 

[18)  Confirmed  or  suspected 
endotoxin  shock,  and 

[19)  Any  other  medically  significant 
SAR  that  FDA  determines  to  be  the 
subject  of  an  always  expedited  report 
[i.e.,  may  jeopardize  the  patient  or 
subject  and/or  require  medical  or 
surgical  intervention  to  treat  the  patient 
or  subject). 

(B)  SARs  that  are  the  subject  of  an  - 
always  expedited  report  must  be 
submitted  to  FDA  whether  unexpected 
or  expected  and  whether  or  not  the  SAR 
leads  to  a  serious  outcome.  If  a  full  data 
set  is  not  available  for  an  always 
expedited  report  at  the  time  of  initial  . 
submission  of  the  report  to  FDA,  the 
applicemt  must  submit  the  information 
required  under  paragraph  (c)(l)(iv)  of 
this  section  and  also  submit  a  30-day 
followup  report  as  required  by 
paragraph  (c)(2)(vi)  of  this  section. 

(v)  Medication  error — (A)  Actual 
medication  error.  The  applicant  must 
also  submit  to  FDA  each  domestic 
report  of  an  actual  medication  error, 
received  or  otherwise  obtained,  as  soon 
.  as  possible,  but  in  no  case  later  than  15 
calendar  days  after  receipt  by  the 
applicant  of  the  minimum  data  set  for 
a  report  of  an  SAR  or,  if  an  SAR  does 
not  occur,  the  minimum  information 
described  under  paragraph  (c)(l)(iii)(B) 
of  this  section  [i.e.,  identifiable  patient, 
identifiable  reporter,  and  suspect 
biological  product). 

(B)  Potential  medication  error.  The 
applicant  must  also  submit  to  FDA  each 
domestic  report  of  a  potential 
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medication  error,  received  or  otherwise 
obtained,  as  soon  as  possible,  but  in  no 
case  later  than  15  calendar  days  after 
receipt  by  the  applicant  of  the  minimum 
information  described  under  paragraph 
(c)(l)(iii)(C)  of  this  section  (i.e., 
identifiable  reporter  and  suspect 
biological  product). 

(C)  Full  data  set.  If  a  full  data  set  is 
not  available  for  an  actual  or  potential 
medication  error  report  at  the  time  of 
initial  submission  of  the  report  to  FDA, 
the  applicant  must  submit  the 
information  required  under  paragraph 
(c)(1)(iv)  of  this  section  and  also  submit 
a  30-day  followup  report  as  required  by 
paragraph  (c)(2)(vi)  of  this  section. 

(vi)  7?ie  30-day  followup  report.  The 
applicant  must  use  active  query  to 
obtain  additional  information  for  any 
expedited  report  under  paragraphs 
{c)(2)(i),  (c)(2)(iv).  and  (c){2){v)  of  this 
section  that  does  not  contain  a  full  data 
set  and  must  submit  a  followup  report 
to  FDA  within  30  calendar  days  after 
initial  submission  of  the  expedited 
report  to  FDA  by  the  applicant.  If  a  full 
data  set  is  still  not  obtainable,  the  30- 
day  followup  report  must  contain  the 
information  required  under  paragraph 
(c)(l)(iv)  of  this  section.  Any  new  safety 
information  in  the  30-day  followup 
report  must  be  highlighted.  Any  new 
information  received  or  otherwise 
obtained  after  submission  of  a  30-day 
followup  report  must  be  submitted  to 
FDA  as  a  15-day  followup  report  under 
paragraph  (c)(2)(vii)  of  this  section. 

(vii)  the  15-day  followup  report.  The 
applicant  must  report  to  FDA  any  new 
information,  received  or  otherwise 
obtained,  for  any  expedited  or  followup 
report  (except  for  initial  expedited 
reports  under  paragraphs  (c)(2)(i), 
{c)(2)(iv),  and  (c)(2){v)  of  this  section 
that  do  not  contain  a  full  data  set) 
within  15  calendar  days  of  initial 
receipt  of  the  new  information  by  the 
applicant.  Expedited  reports  under 
paragraphs  (c)(2)(i),  (c)(2)(iv),  and 
(c)(2)(v)  of  this  section  that  do  not 
contain  a  full  data  set  at  the  time  of 
initial  submission  of  the  report  to  FDA 
are  subject  to  the  30-day  followup 
reporting  requirements  under  paragraph 
(c)(2)(vi)  of  this  section  rather  than  the 
15-day  followup  reporting  requirements 
under  this  paragraph. 

(viii)  Supporting  documentation.  (A) 
If  the  patient  dies,  the  applicant  must 
submit  a  copy  of  the  autopsy  report  to 
FDA,  if  it  is  available.  If  an  autopsy 
report  is  not  available,  the  applicant 
must  submit  a  death  certificate  to  FDA. 
If  an  autopsy  report  becomes  available 
after  the  applicant  has  submitted  a 
death  certificate  to  the  agency,  the 
autopsy  report  must  be  submitted  to 
FDA.  If  the  patient  was  hospitalized,  the 


applicant  must  submit  a  copy  of  the 
hospital  discharge  summary  to  FDA,  if 
it  is  available.  If  any  of  these  documents 
is  not  in  English,  the  document  must  be 
accompanied  by  an  English  translation. 
Applicants  must  use  active  query  to 
obtain  these  documents.  These 
dociunents  must  be  submitted  to  FDA  as 
15-day  followup  reports  (see  paragraph 
(c)(2)(vii)  of  this  section)  within  15 
calendar  days  of  initial  receipt  of  the 
document  by  the  applicant.  If  these 
documents  are  not  submitted  to  FDA  in 
a  15-day  followup  report  within  3 
months  after  submission  of  the  initial 
expedited  report  for  the  death  or 
hospitalization,  the  agency  will  assume 
that  active  query  by  the  applicant  has 
not  resulted  in  access  to  these 
documents.  In  this  case,  a  record  of  the 
reason(s)  for  the  lack  of  such 
documentation  and  the  effort  that  was 
made  to  obtain  the  documentation  must 
be  maintained  by  the  applicant. 
,  (B)  Each  expedited  report  must 
contain  in  the  narrative  a  list  of  other 
relevant  documents  (e.g.,  medical 
records,  laboratory  results,  data  from 
studies)  for  the  report  that  are 
maintained  by  the  applicant.  When 
appropriate,  FDA  may  require  an 
applicant  to  submit  copies  of  one  or 
more  of  these  documents  to  the  agency 
within  5  calendar  days  after  receipt  of 
the  request. 

(ix)  Scientific  literature.  An  expedited 
report  based  on  information  from  the 
scientific  literature  applies  only  to 
reports  found  in  scientific  and  medical 
journals.  These  expedited  reports  must 
be  accompanied  by  a  copy  of  the 
published  article. 

(x)  Submission  of  safety  reports  by 
contractors  and  shared  manufacturers. 
(A)  Contractors  and  shared 
manufacturers  must  submit  to  the 
applicant  (includes  participants 
involved  in  divided  manufacttiring) 
safety  reports  of  any  SARs  or 
medication  errors  for  the  applicant's 
biological  product,  obtained  or 
otherwise  received,  within  5  calendar 
days  of  initial  receipt  of  the  report  by 
the  contractor  or  shared  manufacturer. 
The  contractor  and  shared  manufacturer 
must  submit  a  safety  report  for  an  SAR 
to  the  applicant  even  if  the  report  does 
not  contain  a  minimum  data  set.  Upon 
receipt  of  the  safety  report  ft'om  a 
contractor  or  shared  manufacturer,  the 
applicant  must  comply  with  the 
postmarketing  safety  reporting 
requirements  of  this  section. 

(B)  A  contract  between  the  applicant 
and  a  contractor  must  specify  the 
postmarketing  safety  reporting 
responsibilities  of  the  contractor.  The 
applicant  is  responsible  for  ensuring 
that  the  contractors  and  shared 


manufactvuers  of  its  licensed  biological 
products  comply  with  these 
postmarketing  safety  reporting 
responsibilities. 

(C)  The  contractor  and  shared 
manufactiu«r  must  maintain  a  record  of 
each  submission  to  the  applicant  under 
paragraph  (c)(2)(x)(A)  of  this  section 
that  includes: 

(1)  A  copy  of  each  safety  report; 

(2)  The  date  the  report  was  initially 
received  by  the  contractor  or  shared 
manufacturer; 

(3)  The  date  the  report  was  submitted 
to  the  applicant;  and 

(4)  The  name  and  address  of  the 
applicant. 

(D)  The  recordkeeping,  written 
procedures,  and  disclaimer  provisions 
under  paragraphs  (f),  (g),  and  (j)  of  this 
section  apply  to  contractors  and  shared 
manufacturers. 

(xi)  Report  identification.  Each 
expedited  report  submitted  to  FDA 
imder  paragraphs  (c)(2)(i)  through 
{c)(2)(vii)  of  this  section  must  bear 
prominent  identification  as  to  its 
contents,  e.g.,  "expedited  report — 
serious  and  unexpected  SAR," 
"expedited  report — 30-day  followup 
report."  Each  type  of  report  (e.g.,  serious 
and  unexpected  SAR  reports,  30-day 
followup  reports)  must  be  submitted  to 
FDA  under  separate  cover.  Reports  of 
medication  errors  must  indicate 
whether  the  error  is  actual  or  potential 
and  if  actual,  whether  a  serious  SAR, 
nonserious  SAR,  or  no  SAR  occurred. 
e.g.,  "expedited  report — actual 
medication  error — nonserious  SAR." 
"expedited  report — potential 
medication  error." 

(3)  Postmarketing  periodic  safety 
reports.  The  applicant  must  submit 
postmarketing  periodic  safety  reports 
under  this  section  (i.e.,  TPSRs,  PSURs, 
IPSRs,  individual  case  safety  reports — 
semiannual  submission)  to  FDA  within 
60  calendar  days  after  the  data  lock 
point  for  the  report.  The  applicant  must 
include  a  cover  letter  containing  a  list 
of  the  biologies  license  application 
number(s)  (i.e.,  BLA  number(s))  for  the 
human  biological  product(s)  covered  by 
the  postmarketing  periodic  safety  report. 
The  international  birth  date  for 
combination  products  is  the 
international  birth  date  of  the  human 
licensed  biological  product  most 
recently  approved  for  marketing. 

(i)  Traditional  periodic  safety  reports 
(TPSRs).  Each  applicant  holding  a 
biologies  license  under  §  601.20  of  this 
chapter  for  a  himian  biological  product 
approved  before  January  1, 1998,  must 
submit  either  a  PSUR  as  prescribed 
under  paragraph  (c)(3}(ii)  of  this  section 
or  a  TPSR  as  described  under  this 
paragraph  every  5  years  after  U.S. 
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approval  of  the  application.  In  addition, 
these  applicants  must  submit  either  an 
IPSR  as  described  under  paragraph 
(c)(3)(iii)  of  this  section  or  a  TPSR  as 
described  under  this  paragraph  7.5  years 
and  12.5ryears  after  U.S.  approval  of  the  . 
application.  The  data  lock  point  for  the 
TPSR,  PSUR,  or  IPSR  is  the  month  and 
day  of  the  international  birth  date  of  the 
licensed  biological  product  or  any  other 
month  and  day  agreed  on  by  the 
applicant  and  pDA.  Each  TPSR  must 
contain: 

(A)  Summary.  This  section  of  the 
TPSR  includes: 

(1)  A  narrative  summary  and  analysis 
of  serious,  expected  SARs  and 
nonserious,  unexpected  SARs  occurring 
in  the  United  States  that  were  submitted 
to  the  applicant  during  the  reporting 
period  from  all  spontaneous  soiuces 
(i.e.,  health  care  professionals  and  other 
individuals)  (with  an  index  consisting 
of  a  line  listing  of  the  applicant's 
manufactiu^r  report  niunber  and  SAR 
term(s)); 

(2)  An  analysis  of  the  expedited 
reports  submitted  during  the  reporting 
period  imder  paragraphs  (c)(2)(i) 
through  (c)(2)(vii)  of  this  section  (all 
expedited  reports  must  be  appropriately 
referenced  by  the  applicant's 
manufacturer  report  number,  SAR 
term(s),  if  appropriate,  and  date  of 
submission  to  FDA); 

(3)  A  discussion  of  any  increased 
reporting  fi'equency  of  serious,  expected 
SARs,  including  comments  on  whether 
it  is  believed  that  the  data  reflect  a 
meaningful  change  in  SAR  occurrence, 
and  an  assessment  of  whether  it  is 
believed  that  the  fi«quency  of  lack  of 
efficacy  reports  is  greater  dian  would  be 
predicted  by  the  premarketing  clinical 
trials  for  the  biological  product;  and 

(4)  The  applicant's  conclusion  as  to 
"what,  if  any,  safety-related  actions 

should  be  taken  based  on  the  analysis  of 
the  safety  data  in  the  TPSR  (e.g., 
labeling  changes,  studies  initiated). 

(B)  Summary  tabulations.  This 
section  of  the  TPSR  includes  summary 
tabulations  (i.e.,  lists  of  all  SAR  terms 
and  counts  of  occurrences)  presented  by 
body  system  or  by  standard  organ 
system  classification  scheme  for: 

(1)  All  serious  expected  SARs. 
nonserious  imexpected  SARs, 
nonserious  expected  SARs,  and 
expected  SARs  with  unknown  outcome 
occurring  in  the  United  States  that  are 
submitted  to  the  applicant  during  the 
reporting  period  from  all  spontaneous 
sources  (i.e.,  health  care  professionals 
and  other  individuals); 

(2)  All  serious  unexpected  SARs, 
unexpected  SARs  with  unknown 
outcome,  and  always  expedited  reports 
that  were  previously  submitted  to  FDA 


in  an  expedited  report  under  paragraphs 
(c)(2)(i),  (c)(2)(iii),  and  (c)(2){iv)  of  this 
section  (include  cumulative  data  for 
serioiis  unexpected  SARs,  i.e.,  all  cases 
reported  to  date); 

(3)  All  reports  of  SARs  not  previously 
submitted  to  FDA  by  the  applicant  (e.g., 
reports  submitted  to  applicants  by  FDA, 
reports  obtained  from  FTDA  from 
freedom  of  information  requests  at  the 
discretion  of  the  applicant,  reports  from 
class  action  lawsuits);  and 

(4)  All  domestic  reports  of  medication 
errors  previously  submitted  to  FDA 
under  paragraph  {c)(2)(v)  of  this  section. 
For  actual  medication  errors,  provide 
summary  tabulations  of  serious  SARs, 
nonserious  SARs,  and  no  SARs.  For 
potential  medication  errors,  provide  the 
number  of  reports  for  specific  errors; 

(C)  History  of  safety-related  actions 
taken.  This  section  of  the  TPSR  includes 
a  history  of  safety-related  actions  taken 
since  the  last  periodic  safety  report  (e.g., 
labeling  changes,  studies  initiated); 

(D)  Location  of  safety  records.  This 
section  of  the  TPSR  includes  a  list  of  the 
current  address(es)  where  all  safety 
reports  and  other  safety-related  records 
for  the  licensed  biological  product(s)  are 
maintained;  and 

(E)  Contact  person.  This  section  of  the 
TPSR  includes  the  name  and  telephone 
number  for  the  licensed  physician(s) 
responsible  for  the  content  and  medical 
interpretation  of  the  information 
contained  within  the  TPSR.  Include,  if 
available,  the  fax  number  and  e-mail 
address  for  the  licensed  physician(s). 

(ii)  Periodic  safety  update  report 
(PSUR).  An  applicant  holding  a 
biologies  liceiise  imder  §  601.20  of  this 
chapter  for  a  human  biological  product 
approved  on  or  after  January  1, 1998, 
must  submit  a  PSUR  to  FDA  according 
to  the  following  schedule:  Semiannually 
(i.e.,  every  6  months)  for  2  years  after 
U.S.  approval  of  the  application, 
annually  for  the  next  3  years,  and  then 
every  5  years  thereafter.  The  data  lock 
point  for  the  PSUR  is  the  month  and  day 
of  the  international  birth  date  of  the 
licensed  biological  product  or  any  other 
month  and  day  agreed  on  by  the 
applicant  and  FDA.  Each  PSUR  must 
contain: 

(A)  Title  page,  table  of  contents,  and 
introduction.  (1)  The  title  page  includes, 
at  a  minimum,  the  following 
information: 

(j)  Name  and  international  birth  date 
of  the  licensed  biological  product(s)  that 
is  the  subject  of  the  PSUR, 

(jj)  Various  dosage  forms  and 
formulations  of  the  biological  product(s) 
covered  by  the  PSUR, 

(Hi)  Name  and  address  of  the 
applicant, 


(iV)  Reporting  period  covered  by  the 
PSUR,  and 

(v)  Date  of  the  PSUR.     * 

(2)  The  introduction: 

(i)  Provides  a  brief  description  of  how 
the  PSUR  relates  to  previous  reports  and 
circumstances; 

(ii)  References  relevant  biological 
products  reported  in  other  periodic 
safety  reports  (e.g.,  a  combination 
product  reported  in  a  separate  PSUR); 
and 

(iii)  Indicates  any  data  duplication 
with  other  PSURs. 

(B)  Worldwide  marketing  status.  This 
section  of  the  PSUR  contains  a  table  of 
the  chronological  history  of  the 
worldwide  marketing  status  of  the 
biological  product(s)  covered  by  the 
PSUR  from  the  date  the  product(s)  was 
first  approved  (i.e.,  the  international 
birth  date)  through  its  current  status 
(i.e.,  cumulative  information).  This  table 
consists  of: 

(1)  Dates  of  biological  product 
approval  and  renewal; 

(2)  Safety-related  restrictions  on 
product  use; 

(3]  Indications  for  use  and  special 
populations  covered  by  the  biological 
product  approval; 

(4)  Lack  of  approval  of  the  biological 
product  in  any  dosage  form  or  for  any 
indication  for  use  by  any  regulatory 
authority(ies); 

(5)  Withdrawal  of  a  pending 
marketing  application  for  the  biological 
product  by  the  applicant  for  safety-  or 
efficacy-related  reasons; 

(6)  Dates  of  market  launches;  and 

(7)  Trade  name(s). 

(C)  Actions  taken  for  safety  reasons. 
(1)  This  section  of  the  PSUR  includes 
details  on  the  following  types  of 
regulatory  authority-initiated  ie.g.,  by 
FDA)  and/or  applicant-initiated  actions 
related  to  safety  that  were  taken  diuing 
the  period  covered  by  the  PSUR  and 
between  the  data  lock  point  and  PSUR 
submission  (i.e.,  "late-breaking"  safety 
concerns): 

(i)  Withdrawal  or  suspension  of 
biological  product  approval  or 
indication  for  use  approval; 

(ii)  Failure  to  obtain  a  marketing 
authorization  renewal  or  to  obtain  an 
approval  for  a  new  indication  for  use; 

(iii)  Restrictions  on  distribution 
(products  recalled  for  safety  reasons); 

(iV)  Clinical  trial  suspension; 

(v)  Dosage  modification; 

(vi)  Changes  in  target  population  or 
indications;  and 

(vif)  Formulation  changes. 

(2)  This  section  of  the  PSUR  also 
contains  a  narrative  identifying  the 
safety-related  reasons  that  led  to  these 
actions  with  relevant  documentation 
appended  when  appropriate. 
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(5)  Any  communication  with  health 
care  professionals  (e.g..  Dear  Healthcare 
Professional  tetters)  resulting  from  such 
actions  must  also  be  described  with 
copies  appended. 

(D)  Changes  to  CCSI.  This  section  of 
the  PSUR  describes  changes  to  the  CCSI 
[e.g.,  new  contraindications, 
precautions,  warnings,  SARs,  or 
interactions)  made  during  the  period 
covered  by  the  PSUR.  A  copy  of  any 
modified  section  of  the  CCSI  must  be 
included.  The  applicant  must  use  the 
CCSI  in  effect  at  the  beginning  of  the 
reporting  period  for  the  PSUR.  The 
revised  CCSI  is  to  be  used  as  the 
reference  docimient  for  the  next 
reporting  period. 

(E)  Worldwide  patient  exposure.  [1) 
This  section  of  the  PSUR  includes,  for 
the  reporting  period,  an  estimate  of  the 
worldwide  patient  exposure  to  the 
biological  product(s)  covered  by  the 
PSUR  [i.e..  number  of  patients,  average 
or  median  dose  received,  and  average  or 
median  length  of  treatment).  The 
method  used  to  estimate  patient  ' 
exposure  must  always  be  described.  If 
the  patient  exposure  is  impossible  to 
estimate  or  is  meaningless,  an 
explanation  of  and  justification  for  such 
conclusions  must  be  provided.  If  patient 
exposure  is  impossible  to  estimate, 
other  measures  of  exposure,  such  as  . 
patient-days,  number  of  prescriptions, 
•or  number  of  dosage  units,  may  be  used. 
If  these  or  other  more  precise  measures 
are  not  available  and  an  adequate 
explanation  for  the  lack  of  such 
information  is  provided,  bulk  sales  may 
be  used. 

(2)  When  possible,  data  broken  down 
by  gender  and  age  (especially  pediatric 
versus  adult)  must  be  provided.  For  the 
pediatric  population,  data  must  be 
reported,  if  possible,  by  age  group  (e.g., 
neonates,  infants,  children, 
adolescents).  If  these  data  are  not 
available,  an  explanation  must  be 
included. 

[3]  When  a  pattern  of  reports  indicates 
a  potential  problem,  details  by  country 
(with  locally  recommended  dosage 
regimens)  or  other  segmentation  [e.g., 
indication,  dosage  form)  must  be 
presented. 

(F)  Individual  case  safety  reports.  [1] 
This  section  of  the  PSUR  includes 
summary  tabulations  of  individual  case 
safety  reports  [e.g.,  serious  unlisted 
SARs.  serious  listed  SARs.  nonserious 
unlisted  SARs,  nonserious  listed  SARs) 
for  the  following  SARs  obtained  or 
otherwise  received  during  the  reporting 
period: 

(i)  All  serious  and  nonserious  SARs 
from  spontaneous  sources  that  were 
submitted  to  applicants  by  a  health  care 
professional. 


[ii)  All  serious  SARs  from  studies, 
individual  patient  INDs,  or,  in  foreign 
countries,  from  named-patient   . 
"compassionate"  use, 

(iji)  All  serious  SARs  and  nonseriouS 
unlisted  SARs  from  the  scientific 
literature, 

[iv)  All  serious  SARs  from  regulatory 
authorities,  and 

(v)  Serious  SARs  from  other  sources 
such  as  reports  created  by  poison 
control  centers  and  epidemiological 
data  bases. 

[2]  The  summary  tabulations  must  be 
made  up  of  lists  by  body  system  or  by 
standard  organ  system  classification 
scheme  of  all  SAR  terms  and  counts  of 
occurrences.  For  SARs  that  are 
determined  to  be  both  serious  and 
unlisted,  include  cumulativeflKta  [i.e., 
all  cases  reported  to  date). 

[3)  The  applicant  must  conclude  this 
section  with  a  brief  discussion  of  the 
data  concerning  the  individual  case 
safety  reports  in  the  PSUR  [e.g., 
discussion  of  medical  significance  or 
mechanism). 

(G)  Safety  studies.  This  section  of  the 
PSUR  contains  a  discussion  of 
nonclinical!  clinical,  and 
epidemiological  studies  that  contain 
important  safety  information,  as  follows: 

(1)  All  applicant-sponsored  studies 
newly  analyzed  during  the  reporting 
period  (copies  of  full  reports  should  be 
appended  only  if  new  safety  issues  are 
raised  or  confirmed;  FDA  may  request 
copies  of  other  studies,  if  necessary): 

(2)  New  studies  specifically  planned, 
initiated,  or  continuing  during  the 
reporting  period  that  examine  a  safety 
issue,  whether  actual  or  hypothetical; 
and 

(3)  Published  safety  studies  in  the 
scientific  and  medical  literature, 
including  relevant  published  abstracts 
from  meetings  (provide  literature 
citation). 

(H)  Other  information.  This  section  of 
the  PSUR  includes: 

( 1 )  A  discussion  of  medically  relevant 
lack  of  efficacy  reports  [e.g.,  might 
represent  a  significant  hazard  to  the 
treated  population)  for  a  product(s)  used 
to  treat  serious  or  life-threatening 
diseases;  and 

[2)  Any  important  new  information 
received  after  the  data  lock  point  [e.g., 
significant  new  cases). 

(I)  Overall  safety  evaloation.  This 
section  of  the  PSUR  contains  a  concise, 
yet  comprehensive,  analysis  of  all  of  the 
safety  information  provided  in  the 
PSUR.  including  new  information 
provided  under  paragraph 
(c)(3)(ii)(H)(2)  of  this  section.  In 
addition,  this  section  of  the  PSUR 
includes  an  assessment  by  the  applicant 
of  the  significance  of  the  data  collected 


during  the  reporting  period,  as  well  as 
from  the  perspective  of  cumulative 
experience. 

[1)  The  applicant  must  highlight  any 
new  information  on: 

(i)  Serious,  unlisted  SARs; 

[ii)  Increased  reporting  frequencies  of 
listed  SARs,  including  comments  on 
whether  it  is  believed  that  the  data 
reflect  a  meaningful  change  in  SAR 
occurrence; 

[Hi)  A  change  in  characteristics  of 
listed  SARs  (e.g.,  severity,  outcome, 
target  population);  and 

[iv)  Nonserious,  unlisted  SARs. 

[2)  As  part  of  the  overall  safety 
evaluation,  the  applicant  must  also 
explicitly  address  any  new  safety  issue 
including  but  not  limited  to  the 
following  (lack  of  significant  new 
information  for  each  of  the  following 
must  be  mentioned): 

(i)  Drug  interactions; 

(ii)  Experience  with  overdose, 
whether  deliberate  or  accidental,  and  its 
treatment; 

[Hi)  Drug  abuse  or  intentional  misuse; 

[iv)  Positive  or  negative  experiences 
during  pregnancy  or  lactation; 

(v)  Effects  with  long-term  treatment;  . 
and 

[vi)  Experience  in  special  patient 
groups  [e.g.,  pediatric,  geriatric,  organ 
impaired).  For  the  pediatric  population, 
data  must  be  evaluated,  if  possible,  by 
age  group  [e.g.,  neonates,  infants, 
children,  adolescents). 

(J)  Conclusion.  This  section  of  the 
PSUR: 

[1)  Indicates  new  safety  information 
that  is  not  in  accord  with  previous 
cumulative  experience  and  with  the 
CCSI  in  use  at  the  beginning  of  the 
reporting  period  (e.g..  new  evidence  that 
strengthens  a  possible  causal 
relationship  between  the  biological 
product  and  an  SAR,  such  as  positive 
rechallenge.  an  epidemiological 
association,  or  new  laboratory  studies); 
and 

[2)  Specifies  and  justifies  any  action 
recommended  or  initiated,  including 
changes  in  the  CCSI. 

(K)  Appendices.  This  section  of  the 
PSUR  includes: 

[1)  Company  core  data  sheet.  Provide 
a  copy  of  the  company  core  data  sheet 
covered  by  this  PSUR  [i.e.,  in  effect  at 
the  beginning  of  the  period  covered  by 
the  PSUR),  as  well  as  the  company  core 
data  sheet  for  the  next  reporting  period. 
Company  core  data  sheets  must  be 
numbered  and  dated  and  include  the 
date  of  last  revision. 

(2)  U.S.  labeling.  Provide  a  copy  of  the 
current  approved  U.S.  labeling.  Specify 
any  safety  information  that  is  included 
in  the  CCSI  but  not  in  the  U.S.  labeling, 
and  provide  an  explanation  for  the 


discrepancy.  Describe  any  safety-related 
changes  or  proposed  changes  to  the  U.S. 
labeling  made  during  the  reporting 
period  (include  the  supplement 
number(s)  and  date(s)  of  submission  for 
the  supplement(s))  and  any  suggested 
change(s)  that  should  be  considered 
based  on  the  safety  analysis  in  this 
PSUR. 

(5)  Spontaneous  reports  submitted  to 
the  applicant  by  an  individual  other 
than  a  health  care  professional.  Provide 
summary  tabulations  (e.g.,  serious 
unlisted  SARs,  serious  listed  SARs, 
nonserious  imlisted  SARs,  nonserious 
listed  SARs)  for  all  spontaneously 
reported  serious  SARs,  whether 
domestic  or  foreign,  and  all 
spontaneously  reported  nonserious 
SARs  occurring  in  the  United  States, 
obtained  or  otherwise  received  during 
the  reporting  period  by  the, applicant 
from  an  individual  other  than  a  health 
care  professional  (e.g.,  reports  from 
consumers).  These  summary  tabulations 
must  consist  of  lists  by  body  system  or 
by  standard  organ  system  classification 
scheme  of  all  SAR  terms  and  counts  of 
occurrences.  For  those  SARs  that  are 
determined  to  be  both  serious  and 
unlisted,  include  ciunulative  data  (i.e., 
all  cases  reported  to  date  by  individuals 
other  than  a  health  care  professional). 
Include  a  brief  discussion  of  the  impact 
of  the  spontaneous  reports  described  in 
this  appendix  on  the  overall  safety 
evaluation. 

(4)  SARs  vnth  unknown  outcome. 
Provide  simunary  tabulations  for 
unlisted  and  listed  SARs  with  unknown 
outcome  from  all  spontaneous  soiirces 
(i.e.,  health  care  professionals  and  other 
individuals),  obtained  or  otherwise 
received  by  the  applicant  diuing  the 
reporting  period.  These  summary 
tabulations  must  consist  of  lists  by  body 
system  or  by  standard  organ  system 
classification  scheme  of  all  SAR  terms 
and  counts  of  occurrences.  Include  a 
brief  discussion  of  the  impact  of  the 
spontaneous  reports  described  in  this 
appendix  on  the  overall  safety 
evaluation. 

(5)  Class  action  lawsuits.  Provide 
summary  tabulations  (e.g.,  serious 
unlisted  SARs,  serious  listed  SARs, 
nonserious  unlisted  SARs,  nonserious 
listed  SARs)  for  all  SARs  obtained  or 
otherwise  received  during  the  reporting 
period  by  the  applicant  from  class 
action  lawsuits.  These  siunmary 
tabulations  must  consist  of  lists  by  body 
system  or  by  standard  organ  system 
classification  scheme  of  all  SAR  terms 
and  coimts  of  occurrences.  For  those 
SARs  that  are  determined  to  be  both 
serious  and  unlisted,  include 
cumulative  data.  Include  a  brief 
discussion  of  the  impact  of  the  reports 


described  in  this  appendix  on  the 
overall  safety  evaluation. 

(6)  Lack  of  efficacy  reports.  Provide  an 
assessment  of  whether  it  is  believed  that 
the  frequency  of  lack  of  efficacy  reports, 
obtained  or  otherwise  received  diuing 
the  reporting  period,  is  greater  than 
would  be  predicted  by  the  premarketing 
clinical  trials  for  the  biological  product. 

( 7)  Medication  errors.  Provide 
siunmary  tabulations  of  all  domestic 
reports  of  medication  errors  submitted 
diuing  the  reporting  period  under 
paragraph  (c)(2)(v)  of  this  section.  For 
actual  medication  errors,  provide 
summary  tabulations  of  serious  SARs, 
nonserious  SARs,  and  no  SARs  (for 
serious  SARs,  include  cumulative  data, 
i.e.,  all  cases  reported  to  date).  For 
potential  medication  errors,  provide  the 
number  of  reports  for  specific  errors.  If 
an  SAR  occurs,  the  sununary  tabulations 
must  consist  of  lists  by  body  system  or 
by  standard  organ  system  classification 
scheme  of  all  SAR  terms  and  counts  of 
occurrences.  Include  a  brief  discussion 
of  the  impact  on  the  overall  safety 
evaluation  of  these  reports. 

(8)  U.S.  patient  exposure.  Provide,  for 
the  reporting  period,  an  estimate  of  the 
U.S.  patient  exposure  to  the  biological 
product(s)  covered  by  the  PSUR  (i.e., 
number  of  patients,  average  or  median 
dose  received,  and  average  or  median 
length  of  treatment).  The  method  used 
to  estimate  patient  exposure  must 
always  be  described.  If  the  patient 
exposure  is  impossible  to  estimate  or  is 
meaningless,  an  explanation  of  and 
justification  for  such  conclusions  must 
be  provided.  If  patient  ejcposure  is 
impossible  to  estimate,  other  measures 
of  exposure,  such  as  patient-days, 
number  of  prescriptions,  or  number  of 
dosage  units,  may  be  used.  If  these  or 
other  more  precise  measiu'es  are  not 
available  and  an  adequate  explanation 
for  the  lack  of  such  information  is 
provided,  bulk  sales  may  be  used. 

(9)  Location  of  safety  records.  Provide 
a  list  of  the  current  address(es)  where  all 
safety  reports  and  other  safety-related 
records  for  the  licensed  biological 
product(s)  are  maintained. 

(10)  Contact  person.  F*rovide  the  name 
and  telephone  number  for  the  licensed 
physician(s)  responsible  for  the  content 
and  medical  interpretation  of  the  data 
and  information  contained  within  the 
PSUR.  Include,  if  available,  the  fax 
number  and  e-mail  address  for  the 
licensed  physician(s). 

(ill)  Interim  periodic  safety  report 
(IPSR).  An  applicant  holding  a  biologies 
license  under  §  601.20  of  this  chapter 
for  a  human  biological  product 
approved  on  or  after  January  1,  1998, 
must  submit  an  IPSR  to  FDA  7.5  years 
and  12.5  years  after  U.S.  approval  of  the 


application.  The  data  lock  point  for  the 
IPSR  is  the  month  and  day  of  the 
international  birth  date  of  the  licensed 
biological  product  or  any  other  month 
and  day  agreed  on  by  the  applicant  and 
FDA.  The  reporting  period  for  the  IPSR 
covers  the  period  between  the  last  PSUR 
or  TPSR  and  the  data  lock  point  for  the 
IPSR  (e.g.,  between  years  5  and  7.5  for 
an  IPSR  with  a  data  lock  point  7.5  years 
after  U.S.  approval  of  the  application). 
Each  IPSR  must  contain: 

(A)  Title  page,  table  of  contents,  and 
introduction.  [1)  The  title  page  includes, 
at  a  minimum,  the  following 
information: 

(i)  Name  and  international  birth  date 
of  the  licensed  biological  product(s)  that 
is  the  subject  of  the  IPSR. 

[ii)  Various  dosage  forms  and 
formulations  of  the  biological  product(s) 
covered  by  the  IPSR, 

[Hi)  Name  and  address  of  the 
applicant, 

(iv)  Reporting  period  covered  by  the 
IPSR,  and 

(v)  Date  of  the  IPSR. 

[2)  The  introduction:  (i)  Provides  a 
brief  description  of  how  the  IPSR  relates 
to  previous  reports  and  circumstances, 

[ii)  References  relevant  biological 
products  reported  in  other  periodic 
safety  reports  [e.g.,  a  combination 
product  reported  in  a  separate  IPSR), 
and 

[Hi)  Indicates  any  data  duplication 
with  other  IPSRs. 

(B)  Worldwide  marketing  status.  This 
section  of  the  IPSR  contains  a  table  of 
the  chronological  history  of  the 
worldwide  marketing  status  of  the 
biological  product(s)  covered  by  the 
IPSR  from  the  date  Uie  product(s)  was 
first  approved  (i.e.,  the  international 
birth  date)  through  its  current  status 
[i.e.,  cumulative  information).  This  table 
consists  of: 

[1)  Dates  of  biological  product 
approval  and  renewal; 

[2)  Safety-related  restrictions  on 
product  use; 

[3)  Indications  for  use  and  special 
populations  covered  by  the  biological 
approval; 

[4)  Lack  of  approval  of  the  biological 
product  in  any  dosage  form  or  for  any 
indication  for  use  by  any  regulatory 
authority  (ies); 

[5)  Withdrawal  of  a  pending 
marketing  application  for  the  biological 
product  by  the  applicant  for  safety-  or 
efficacy-related  reasons; 

[6)  Dates  of  market  launches;  and 

[7)  Trade  name(s). 

(C)  Actions  taken  for  safety  reasons. 
[1)  This  section  of  the  IPSR  includes 
deteuls  on  the  following  types  of 
regulatory  authority-initiated  (e.g.,  by 
FDA)  and/or  applicant-initiated  actions 
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related  to  safety  that  were  taken  during 
the  period  covered  by  the  IPSR  and 
between  the  data  lock  point  and  IPSR 
submission  {i.e.,  "late-breaking"  safety 
concerns): 

(i)  Withdrawal  or  suspension  of 
biological  product  approval  or 
indication  for  use  approval; 

(ii)  Failure  to  obtain  a  marketing 
authorization  renewal  or  to  obtain  an 
approval  for  a  new  indication  for  use; 

(iii)  Restrictions  on  distribution 
(products  recalled  for  safety  reasons): 

(iV)  Clinical  trial  suspension: 

(v)  Dosage  modification; 

(vi)  Changes  in  target  population  or 
indications;  and 

(v7j)  Formulation  changes. 

(2)  This  section  of  the  IPSR  also 
contains  a  narrative  identifying  the 
safety-related  reasons  that  led  to  these 
actions  with  relevant  documentation 
appended  when  appropriate. 

[3)  Any  communication  with  health 
care  professionals  (e.g.,  Dear  Healthcare 
Professional  letters)  resulting  from  such 
actions  must  also  be  described  with 
copies  appended. 

(D)  Changes  to  CCSI.  This  section  of 
the  IPSR  describes  changes  to  the  CCSI 
[e.g.,  new  contraindications, 
precautions,  warnings,  SARs,  or  ^ 
interactions)  made  during  the  period 
covered  by  the  IPSR.  A  copy  of  any 
modified  section  of  the  CCSI  must  be 
included.  The  applicant  must  use  the 
CCSI  in  effect  at  the  beginning  of  the 
reporting  period  for  the  IPSR.  The 
revised  CCSI  is  to  be  used  as  the 
reference  document  for  the  next 
reporting  period. 

(E)  Worldwide  patient  exposure.  (1) 
This  section  of  the  IPSR  includes,  for 
the  reporting  period,  an  estimate  of  the 
worldwide  patient  exposure  to  the 
biological  product(s)  covered  by  the 
IPSR  (i.e.,  number  of  patients,  average  or 
median  dose  received,  and  average  or 
median  length  of  treatment).  The 
method  used  to  estimate  patient 
exposure  must  always  be  described.  If 
the  patient  exposure  is  impossible  to 
estimate  or  is  meaningless,  an 
explanation  of  and  justification  for  such 
conclusions  must  be  provided.  If  patient 
exposure  is  impossible  to  estimate, 
other  measures  of  exposure,  such  as 
patient-days,  number  of  prescriptions, 
or  number  of  dosage  units,  may  be  used. 
If  these  or  other  more  precise  measures 
are  not  available  and  an  adequate 
explanation  for  the  lack  of  such 
information  is  provided,  bulk  sales  may 
be  used. 

(2)  When  possible,  data  broken  down 
by  gender  and  age  (especially  pediatric 
versus  adult)  must  be  provided.  For  the 
pediatric  population,  data  must  be 
reported,  if  possible,  by  age  group  (e.g.. 


neonates,  infants,  children, 
adolescents).  If  these  data  are  not 
available,  an  explanation  must  be 
included. 

(3)  When  a  pattern  of  reports  indicates 
a  potential  problem,  details  by  country 
(with  locally  recommended  dosage 
regimens)  or  other  segmentation  (e.g., 
indication,  dosage  form)  must  be 
presented. 

(F)  Safety  studies.  This  section  of  the 
IPSR  contains  a  discussion  of 
nonclinical,  clinical,  and 
epidemiological  studies  that  contain 
important  safety  information,  as  follows: 

(1)  All  applicant-sponsored  studies 
newly  analyzed  during  the  reporting 
period  (copies  of  full  reports  should  be 
appended  only  if  new  safety  issues  are 
raised  or  confirmed;  FDA  may  request 
copies  of  other  studies,  if  necessary); 

(2)  New  studies  specifically  planned, 
initiated,  or  continuing  during  the 
reporting  period  that  examine  a  safety 
issue,  whether  actual  or  hypothetical; 
and 

(3)  Published  safety  studies  in  the 
scientific  and  medical  literatiu«, 
including  relevant  published  abstracts 
from  meetings  (provide  literature 
citation). 

(G)  Other  information.  This  section  of 
the  IPSR  includes  a  discussion  of 
medically  relevant  lack  of  efficacy 
reports  (e.g.,  might  represent  a 
significant  hazard  to  the  treated 
population)  for  a  product(s)  used  to  treat 
serious  or  life-threatening  diseases. 

(H)  Overall  safety  evaluation.  This 
section  of  the  IPSR  contains  a  concise, 
yet  comprehensive,  analysis  of  all  of  the 
safety  iiiformation  provided  in  the  IPSR. 
In  addition,  this  section  of  the  IPSR 
includes  an  assessment  by  the  applicant 
of  the  significance  of  the  data  collected 
during  the  reporting  period,  as  well  as 
from  the  perspective  of  cumulative 
experience. 

(1)  The  applicant  must  highlight  any 
new  information  on: 

(j)  Serious,  unlisted  SARs; 

(ji)  Increased  reporting  frequencies  of 
listed  SARs.  including  comments  on 
whether  it  is  believed  that  the  data 
reflect  a  meaningful  change  in  SAR 
occurrence; 

(iii)  A  change  in  characteristics  of 
listed  SARs  (e.g.,  severity,  outcome, 
target  population);  and 

(iV)  Nonserious,  unlisted  SARs. 

(2)  As  part  of  the  overall  safety 
evaluation,  the  applicant  must  also 
explicitly  address  any  new  safety  issue 
including  but  not  limited  to  the 
following  (lack  of  significant  new 
information  for  each  of  the  following 
must  be  mentioned): 

(i)  Drug  interactions; 


(ij)  Experience  with  overdose, 
whether  deliberate  or  accidental,  and  its 
treatment; 

(iji)  Drug  abuse  or  intentional  misuse; 

(iv)  Positive  or  negative  experiences 
during  pregnancy  or  lactation; 

(v)  Effects  with  long-term  treatment; 
and 

(vi)  Experience  in  special  patient 
groups  [e.g.,  pediatric,  geriatric,  organ 
impaired).  For  the  pediatric  population, 
data  must  be  evaluated,  if  possible,  by 
age  group  (e.g.,  neonates,  infants, 
children,  adolescents). 

(I)  Conclusion.  This  section  of  the 
IPSR: 

(1)  Indicates  new  safety  information 
that  is  not  in  accord  with  previous 
cumulative  experience  and  with  the 
CCSI  in  use  at  the  beginning  of  the 
reporting  perio4  (e.g.,  new  evidence  that 
strengthens  a  possible  causal 
relationship  between  the  biological 
product  and  an  SAR,  such  as  positive 
rechallenge,  an  epidemiological 
association  or  new  laboratory  studies); 
and 

(2)  Specifies  and  justifies  any  action 
recommended  or  initiated,  including 
changes  in  the  CCSI. 

(J)  Appendices.  This  section  of  the 
IPSR  includes: 

(1)  Company  core  data  sheet.  Provide 
a  copy  of  the  cbmpany  core  data  sheet 
covered  by  this  IPSR  (i.e.,  in  effect  at  the 
begiiming  of  the  period  covered  by  the 
IPSR),  as  well  as  the  company  core  data 
sheet  for  the  next  reporting  period. 
Company  core  data  sheets  must  be 
numbered  and  dated  and  include  the 
date  of  last  revision. 

(2)  U.S.  labeling.  Provide  a  copy  of  the 
current  approved  U.S.  labeling.  Specify 
any  safety  information  that  is  included 
in  the  CCSI  but  not  in  the  U.S.  labeling 
and  provide  an  explanation  for  the 
discrepancy.  Describe  any  safety-related 
changes  or  proposed  changes  to  the  U.S. 
labeling  made  during  the  reporting 
period  (include  the  supplement 
ntimber(s)  and  date(s)  of  submission  for 
the  supplement(s))  and  any  suggested 
change(s)  that  should  be  considered 
based  on  the  safety  analysis  in  this 
IPSR. 

(3)  Spontaneous  reports  submitted  to 
the  applicant  by  an  individual  other 
than  a  health  care  professional.  Provide 
a  brief  discussion  of  the  impact  on  the 
overall  safety  evaluation  of  any 
spontaneously  reported  serious  SARs, 
whether  domestic  or  foreign,  and  any 
spontaneously  reported  nonserious 
SARs  occurring  in  the  United  States, 
obtained  or  otherwise  received  during 
the  reporting  period  by  the  applicant 
from  an  individual  other  than  a  health 
care  professional  (e.g.,  reports  from 
consumers). 


(4)  SARs  with  unknown  outcome. 
Provide  a  brief  discussion  of  the  impact 
on  the  overall  safety  evaluation  of  any 
spontaneously  reported  unlisted  and 
listed  SARs  with  unknown  outcome 
obtained  or  otherwise  received  during 
the  reporting  period  by  the  applicant 
from  health  care  professionals  and  other 
individuals. 

(5)  Class  action  lawsuits.  Provide  a 
brief  discussion  of  the  impact  on  the 
overall  safety  evaluation  of  any  safety 
information  obtained  or  otherwise 
received  during  the  reporting  period  by 
the  applicant  from  class  action  lawsuits. 

(6)  Lack  of  efficacy  reports.  Provide  an 
assessment  of  whether  it  is  believed  that 
the  frequency  of  any  lack  of  efficacy 
reports,  obtained  or  otherwise  received 
during  the  reporting  period,  is  greater 
than  would  be  predicted  by  the 
premarketing  clinical  trials  for  the 
biological  product. 

(7)  Medication  errors.  Provide  a  brief 
discussion  of  the  impact  on  the  overall 
safety  evaluation  of  all  domestic  reports 
of  medication  errors  submitted  during 
the  reporting  period  under  paragraph 
(c)(2)(v)  of  this  section. 

(8)  U.S.  patient  exposure.  Provide,  for 
the  reporting  period,  an  estimate  of  the 
U.S.  patient  exposure  to  the  biological 
product(s)  covered  by  the  IPSR  (i.e., 
number  of  patients,  average  or  median 
dose  received,  and  average  or  median 
length  of  treatment).  The  method  used 
to  estimate  patient  exposure  must 
always  be  described.  If  the  patient 
exposure  is  impossible  to  estimate  or  is 
meaningless,  an  explanation  of  and 
justification  for  such  conclusions  must 
be  provided.  If  patient  exposure  is 
impossible  to  estimate,  other  measures 
of  exposure,  such  as  patient-days, 
number  of  prescriptions,  or  number  of 
dosage  units,  may  be  used.  If  these  or 
other  more  precise  measures  are  not 
available  and  an  adequate  explanation 
for  the  Tack  of  such  information  is 
provided,  bulk  sales  may  be  used. 

(9)  Location  of  safety  records.  Provide 
a  list  of  the  current  address(es)  where  all 
safety  reports  and  other  safety-related 
records  for  the  licensed  biological 
product(s)  are  maintained. 

(10)  Contact  person.  Provide  the  name 
and  telephone  number  for  the  licensed 
physician(s)  responsible  for  the  content 
and  medical  interpretation  of  the 
information  contained  within  the  IPSR. 
Include,  if  available,  the  fax  number  and 
e-mail  address  for  the  licensed 
physician(s). 

(iv)  Pediatric  use  supplements.  After 
approval  of  a  pediatric  use  supplement 
to  an  approved  application  [i.e.,  a 
supplement  for  use  of  the  human 
biological  product  in  the  pediatric 
population),  the  applicant  must  submit 


PSURs  to  FDA  as  prescribed  under 
paragraph  (c)(3)(ii)  of  this  section 
according  to  the  following  schedule: 
Semiaimually  for  2  years  after  U.S. 
approval  of  the  supplement,  annually 
for  the  next  3  years,  and  then  every  5 
years  thereafter.  These  applicants  must 
also  submit  IPSRs  to  FDA  as  prescribed 
under  paragraph  (c)(3)(iii)  of  this  section 
at  7.5  years  and  12.5  years  after  U.S. 
approval  of  the  supplement.  The  data 
lock  point  for  the  PSUR  and  IPSR  is  the 
month  and  day  of  the  international  birth 
date  of  the  licensed  biological  product 
or  any  other  month  and  day  agreed  on 
by  the  applicant  and  FDA. 

(v)  Semiannual  submission  of 
individual  case  safety  reports.  (A)  An 
applicant  holding  a  biologies  license 
imder  §  601.20  of  this  chapter  for  a 
human  biological  product  must  submit 
to  FDA  semiannually  (i.e.,  every  6 
months)  after  U.S.  approval  of  the 
application  a  separate  report  that 
consists  of  individual  case  safety  reports 
for  certain  spontaneously  reported  SARs 
for  the  biological  product.  The 
individual  case  safety  reports  must  be 
submitted  on  the  form  designated  by  the 
agency  under  paragraph  (c)(4)  of  this 
section.  The  data  lock  point  for  the 
report  is  the  month  and  day  of  the 
international  birth  date  of  \he  licensed 
biological  product  or  any  other  month 
and  day  agreed  on  by  the  applicant  and 
FDA.  This  report  must  be  identified  as 
"individual  case  safety  reports — 
semiannual  submission." 

(B)  Applicants  that  submit  TPSRs  to 
FDA  for  the  Ucensed  biological  product 
must  submit  an  individual  case  safety 
report  for  each  serious,  expected  SAR, 
whether  domestic  or  foreign,  and  each 
nonserious,  unexpected  SAR  occiuring 
in  the  United  States  that  is  submitted  to 
the  applicant  during  the  reporting 
period  frt)m  all  spontaneous  sources 
(i.e.,  health  care  professionals  and  other 
individuals).  Reports  for  vaccines  must 
include  an  individual  case  safety  report 
for  each  nonserious,  expected  SAR  and 
each  expected  SAR  with  imknown 
outcome  occiuring  in  the  United  States 
that  is  submitted  to  the  applicant  during 
the  reporting  period  ftx)m  all 
spontaneous  sources.  Applicants  that 
submit  PSURs  to  FDA  for  the  licensed 
biological  product  must  submit  an 
individual  case  safety  report  for  each 
serious,  listed  SAR,  whether  domestic 
or  foreign,  and  each  nonserious, 
unlisted  SAR  occurring  in  the  United 
States  that  is  submitted  to  the  applicant 
during  the  reporting  period  bom  all 
spontaneous  sources.  Reports  for 
vaccines  must  include  em  individual 
case  safety  report  for  each  nonserious, 
listed  SAR  and  each  listed  SAR  with 
imknown  outcome  occurring  in  the 


United  States  that  is  submitted  to  the 
applicant  during  the  reporting  period 
from  all  spontaneous  sources.  If  a  full 
data  set  is  not  available  for  a  report  of 
a  serious  SAR,  the  applicant  must 
submit  the  information  required  under 
paragrapii  (c)(l)(iv)  of  this  section. 

(C)  Followup  information  to  SARs 
submitted  in  an  individual  case  safety 
report — semiannual  submission  may  be 
submitted  in  the  next  individual  case 
safety  report — semiannual  submission 
unless  such  information  changes  the 
classification  of  the  SAR  to  a  serious, 
unexpected  SAR.  In  these  cases,  the 
followup  information  must  be  submitted 
to  FDA  as  a  15-day  followup  report  (see 
paragraph  (c)(2)(vii)  of  this  section). 

(4)  Reporting  format.  (i)(A)  Except  as 
provided  in  paragraphs  (c)(4)(i)(B), 
(c)(4)(i)(D),  and  (c)(4)(v)  of  this  section, 
the  applicant  must  complete  the 
reporting  form  designated  by  FDA  for 
each  individual  case  safety  report  of  an 
SAR  (FDA  Form  3500A  or,  for  vaccines, 
a  VAERS  form).  Reports  based  on 
information  about  individual  cases  or 
case  series  in  the  scientific  literature 
must  be  submitted  on  an  FDA  Form 
3500A(s)  or,  for  vaccines,  on  a  VAERS 
form(s). 

(B)  Foreign  SARs  may  be  submitted 
either  on  an  FDA  Form  3500A  or,  if 
preferred,  on  a  CIOMS  I  form;  foreign 
SARs  for  vaccines  may  be  submitted 
either  on  a  VAERS  form  or,  if  preferred, 
on  a  CIOMS  I  form. 

(C)  Each  domestic  report  of  an  actual 
or  potential  medication  error  must  be 
submitted  on  an  FDA  Form  3500A,  or, 
for  vaccines,  on  a  VAERS  form. 

(D)  Reports  of  overall  findings  or  data 
in  the  aggregate  from  pubfished  and 
unpublished  in  vitro,  animal, 
epidemiological,  or  clinical  studies 
must  be  submitted  in  a  narrative  format. 

(ii)  Each  SAR  in  an  individual  case 
safety  report  must  be  coded  on  the  FDA 
Form  3500A,  VAERS  form,  or  CIOMS  I 
form  using  the  appropriate  "preferred 
term"  in  the  latest  version  of  MedDRA 
(the  medical  dictionary  for  regulatory 
activities)  in  use  at  the  time  the 
applicant  becomes  aware  of  the 
individual  case  safety  report.  For 
individual  case  safety  reports  of 
medication  errors,  the  report  must  be 
coded  both  as  a  medication  error  and,  if 
applicable,  with  the  preferred  term  for 
any  SARs  associated  with  the 
medication  error. 

(iii)  Each  completed  FDA  Form 
3500A,  VAERS  form,  or  CIOMS  I  form 
should  refer  only  to  an  individual  case. 

(iv)  Each  completed  FDA  Form 
3500A,  VAERS  form  or  CIOMS  I  form 
must  include  the  name  and  telephone 
number  (and  fax  number  and  e-mail 
address,  if  available)  for  the  licensed 
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physician  responsible  for  the  content 
and  medical  interpretation  of  the  data 
contained  within  the  form  [i.e.,  contact 
person  for  the  company). 

(v)  Instead  of  using  FDA  Form  3500A 
(or  a  VAERS  form  for  vaccines),  the 
applicant  may  use  a  computer-generated 
facsimile  of  FDA  Form  3500A  (or  the 
VAERS  form  for  vaccines)  provided  that 
it  is  readable,  includes  appropriate 
identifying  information,  and  contains  all 
the  elements  (i.e.,  format,  sections, 
blocks,  titles,  descriptors  within  blocks, 
text  for  disclaimer)  of  FDA  Form  3500A 
(or  the  VAERS  form  for  vaccines)  in  the 
identical  enumerated  sequence  of  the 
form.  For  individual  case  safety  reports 
in  which  no  suspect  medical  device  is 
involved,  a  one-page  FDA  Form  3500A 
is  acceptable. 

(d)  Multiple  reports.  An  applicant 
should  not  include  in  reports  under  this 
section  any  SARs  that  occurred  in 
clinical  trials  if  they  were  previously 
submitted  as  part  of  the  license 
application.  If  a  report  refers  to  more 
than  one  biological  product  marketed  by 
an  applicant,  the  applicant  should 
submit  the  report  to  the  license  for  the 
product  listed  first  in  the  report. 

(e)  Patient  privacy.  For  nonvaccine 
biological  products,  the  names  and 
addresses  of  individual  patients  should 
not  be  included  in  reports  under  this 
section;  instead,  the  applicant,  shared 
manufacturer  and  contractors  should 
assign  a  unique  code  to  each  report, 
preferably  not  more  than  eight 
characters  (i.e.,  numbers  and/or  letters) 
in  length.  The  name  of  the  reporter  from 
whom  the  information  was  received 
should  be  included.  Names  of  patients, 
individual  reporters,  health  care 
professionals,  hospitals,  and  geographic 
identifiers  in  safety  reports  are  not 
releasable  to  the  public  under  FDA's 
public  information  regulations  in  part 
20  of  this  chapter.  For  vaccine  SAR 
reports,  these  data  will  become  part  of 
the  CDC  Privacy  Act  System  09-20- 
0136,  "Epidemiologic  Studies  and 
Surveillance  of  Disease  Problems." 
Information  identifying  the  person  who 
received  the  vacdine  or  that  person's 
legal  representative  will  not  be  made 
available  to  the  public,  but  may  be 
available  to  the  vaccinee  or  legal 
representative. 

(f)  Recordkeeping.  Each  applicant 
must  maintain  for  a  period  of  10  years 
records  of  all  safety  information 
pertaining  to  its  product,  received  or 
otherwise  obtained,  including  raw  data, 
any  correspondence  relating  to  the 
safety  information,  and  any  reports  of 
SARs  or  medication  errors  not 
submitted  to  FDA  or  only  provided  to 
FDA  in  a  summary  tabulation.  Each 
applicant  must  also  retain  for  a  period 


of  10  years  any  records  required  to  be 
maintained  under  this  section.  When 
appropriate,  FDA  may  require  an 
applicant  to  submit  any  or  all  of  these 
records  to  the  agency  within  5  calendar 
days  after  receipt  of  the  request. 

(g)  Written  procedures.  Each  applicant 
must  develop  and  maintain  written 
procedures  for  the  surveillance,  receipt, 
evaluation,  and  reporting  of  safety 
information  to  FDA. 

(h)  Revocation  of  license.  If  an 
applicant  fails  to  establish  and  maintain 
records  and  make  reports  required 
under  this  section  with  respect  to  a 
licensed  biological  product,  FDA  may 
revoke  the  license  for  such  a  product  in 
accordance  with  the  procedures  of 
§601.5  of  this  chapter. 

(i)  Exemptions.  Manufacturers  of  the 
following  listed  products  are  not 
required  to  submit  safety  reports  under 
this  section: 

(1)  Whole  blood  or  components  of 
whole  blood.  These  products  are  subject 
to  the  reporting  requirements  for  blood 
and  blood  components  in  §606.170  of 
this  chapter. 

(2)  In  vitro  diagnostic  products, 
including  assay  systems  for  the 
detection  of  antibodies  or  antigens  to 
retroviruses.  These  products  are  subject 
to  the  reporting  requirements  for 
devices. 

(j)  Disclaimer.  A  report  or  information 
submitted  by  an  applicant  under  this 
section  (and  any  release  by  FDA  of  that 
report  or  information)  does  not 
necessarily  reflect  a  conclusion  by  the 
applicant  or  FDA  that  the  report  or 
information  constitutes  an  admission 
that  the  biological  product  caused  or 
contributed  to  an  SAR.  An  applicant 
need  not  admit,  and  may  deny,  that  the 
report  or  information  submitted  under 
this  section  constitutes  an  admission 
that  the  biological  product  caused  or 
contributed  to  an  SAR. 

PART  601— UCENSING 

14.  The  authority  citation  for  21  CFR 
part  601  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1451-1561;  21  U.S.C. 
321.  351,  352,  353,  355.  356b.  360.  360c- 
360f,  360h-360j.  371.  374.  379e.  381;  42 
U.S.C.  216.  241,  262.  263,  264;  sec.  122.  Pub. 
L.  105-115.  Ill  Stat.  2322  (21  U.S.C.  355 
note).  ' 

§601.28    [AMENDED] 

15.  Section  601.28  Annual  reports  of 
postmarketing  pediatric  studies  is 
amended  by  remgving  the  second 
sentence  in  paragraph  (a)  and  the  phrase 
"safety  and"  in  the  first  sentence  in . 
paragraph  (b). 


PART  606-CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

16.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
355.  360.  360j.  371,  374;  42  U.S.C.  216,  262, 
263a,  264. 

17.  Section  606.170  is  revised  to  read 
as  follows: 

S  606.1 70    Suspected  adverse  reaction 
investigation  and  reporting. 

(a)  Any  reports  of  complaints  of 
suspected  adverse  reactions  (SARs).  as 
defined  in  §  600.80(a)  of  this  chapter, 
regarding  each  unit  of  blood  or  blood 
product  arising  as  a  result  of  blood 
collection  or  transfusion  must  be 
investigated  promptly  and  thoroughly. 
Records  of  the  complaint  and 
investigation  must  be  maintained.  The 
collection  or  transfusing  facility  must 
prepare  and  maintain  a  written  report  of 
the  investigation  of  SARs,  including . 
follovtrup  and  conclusions,  as  part  of  the 
record  for  that  lot  or  unit  of  final 
product.  If  it  is  determined  that  there 
was  an  SAR  related  to  transfusion  or 
possibly  related  to  the  collection 
procedure,  then  copies  of  all  such 
reports  must  be  forwarded  to  and 
maintained  by  the  manufacturer  or 
collection  facility. 

(b)  For  any  serious  SAR,  as  defined  in 
§  600.80(a)  of  this  chapter,  except  for  a 
fatality,  the  facility  performing  the 
compatibility  testing  (if  the  SAR  is 
related  to  transfusion)  or  the  collecting 
facility  (if  the  SAR  is  related  to  the 
blood  collection  procedure),  must 
submit  a  written  report  to  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER),  at  FDA  within  45  calendar  days 
after  determination  of  the  serious  SAR. 
The  written  report  must  be  submitted 
using  the  reporting  format  provided  in 

§  600.80(c)(4)  of  this  chapter. 

(c)  For  an  SAR  that  results  in  a 
fatality,  the  Director,  Office  of 
Compliance  and  Biologies  Quality,  at 
CBER  must  be  notified  by  telephone, 
facsimile,  express  mail,  or  electronically 
transmitted  mail  as  soon  as  possible. 
Within  7  calendar  days  after  the  fatality, 
the  collection  facility  (if  the  fatality  is 
related  to  blood  collection)  or  the 
facility  performing  the  compatibility 
tests  (if  the  fatality  is  related  to 
transfusion)  must  submit  a  vmtten 
report  to  CBER,  FDA,  using  the 
reporting  format  provided  in 

§  600.80(c)(4)  of  this  chapter. 

(Information  collection  requirements 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0910-0116) 
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Dated:  December  13,  2002. 
Mark  B.  McCiellan, 
Commissioner  of  Food  and  Drugs. 

Dated:  January  29,  2003. 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Services. 
[FR  Doc.  03-5204  Filed  3-13-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201, 606,  and  610 
[Docltet  No.  02N-0204] 
RIN  0910-AC26 

Bar  Code  l^bel  Requirement  For 
Human  Drug  Products  and  Blood 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMINARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  a 
new  rule  that  would  require  certain 
human  drug  product  labels  and 
biological  product  labels  to  have  bar 
codes.  The  bar  code  for  human  drug 
products  and  biological  products  (other 
than  blood  and  blood  components) 
would  contain  the  National  Drug  Code 
(NDC)  number  in  a  linear  bar  code.  The 
proposed  rule  would  help  reduce  the 
number  of  medication  errors  in 
hospitals  and  other  health  care  settings 
by  allowing  health  care  professionals  to 
use  bar  code  scanning  equipment  to 
verify  that  the  right  drug  (in  the  right 
dose  and  right  route  of  administration) 
is  being  given  to  the  right  patient  at  the 
right  time.  The  proposed  rule  would 
al^o  require  the  use  of  machine-readable 
information  on  blood  and  blood 
component  container  labels  to  help 
reduce  medication  errors. 
DATES:  Submit  written  or  electronic 
comments  on  this  proposed  rule  by  June 
12,  2003.  Submit  written  comments  on 
the  information  collection  requirements 
by  April  14,  2003. 

ADDRESSES:  Fax  written  comments  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Fcix  electronic  comments  to 
http://www.fda.gov/dockets/ 
ecomments.  Submit  written  comments 
on  the  information  collection  provisions 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  Attn: 
Stuart  Shapiro,  Fax:  (202)  395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  L.  Chao,  Office  of  Policy, 
Planning,  and  Legislation  (HF-23),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3380. 

SUPPLEMENTARY  INFORMATION: 
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I.  Introduction 

A.  What  Actions  Led  to  This  Rulemaking? 

B.  What  Are  Medication  Errors? 

C.  How  Frequently  Do  Medication  Errors 
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I.  Introduction 

A.  What  Actions  Led  to  This 
Rulemaking? 

In  1999,  the  Institute  of  Medicine 
(lOM)  issued  a  report  entitled  "To  Err  Is 


Human:  Building  a  Safer  Health 
System"  (Ref.  1).  (The  lOM  is  a  private, 
nonprofit  organization  that  provides 
health  policy  advice  under  a 
congressional  charter  granted  to  the 
National  Academy  of  Sciences.)  The 
lOM  report  cited  studies  and  articles  to 
estimate  that  between  44,000  and  98,000 
Americans  may  die  each  year  due  to  a 
range  of  medical  mistakes  made  by 
health  care  professionals.  The  lOM 
report  estimated  that,  in  1993  alone,  an 
estimated  7,000  deaths  were  attributable 
to  medication  errors  (Ref.  1  at  p.  27)  and 
that: 

•  Medication  errors  account  for  1  out 
of  every  131  outpatient  deaths,  and  1 
out  of  every  854  inpatient  deaths  (Ref. 
1  at  p.  27);  and 

•  The  death  rate  attributable  to 
medication  errors  may  be  increasing. 
The  lOM  report  cited  a  study  that 
examined  death  certificates  from  1983 
to  1993.  The  study  found  that,  in  1983. 
2,876  deaths  were  due  to  medication 
errors  (which  the  authors  defined  as 
accidental  poisoning  by  drugs, 
medicaments,  and  biological  products 
resulting  from  acknowledged  errors  by 
patients  or  health  care  professionals) 
{Ref.  1  at  p.  32,  Ref.  A-14  of  the 

'  Appendix  to  this  document).  In  1993, 
7,391  deaths  were  attributed  to 
medication  errors,  a  2.57-fold  increase 
in  the  death  rate  (Ref.  1  at  p.  32). 
Moreover,  a  comparison  of  outpatient 
death  rates  suggested  nearly  em  8-fold 
increase  in  medication  error  death  rates 
(Ref.  1  at  pp.  32  and  33). 

The  lOM  report  stated  that  deaths  due 
to  medication  errors  are  often 
preventable  and  cited  bar  codes  as  one 
way  to  prevent  them  (Ref.  1  at  pp.  37, 
175,  188,  189,  195-196). 

The  lOM  report  generated 
(considerable  controversy.  Some  felt  that 
the  lOM's  figures  were  exaggerated  (Ref. 
2),  while  others  felt  the  figures  might 
have  been  too  low  (Ref.  3).  Some  felt 
that  the  term  "medical  errors"  was, 
itself,  misleading  (Ref.  4).  Others, 
including  FDA,  suggested  that  the  lOM 
report's  basic  message — that  medical 
errors  are  a  serious  public  health 
problem — should  not  be  lost  regardless 
of  whether  the  annual  mortality  was 
10,000  or  100,000  (Ref.  5) 

The  lOM  report  led  to  new  efforts  to 
improve  patient  safety.  For  example: 

•  In  December  1999,  President  Clinton 
directed  the  HealthCare  Quality  Task 
Force  to  analyze  the  lOM  report  and  to 
report  back  on  recommendations  to 


protect  patients  and  to  promote  safety. 
In  February,  2000,  he  announced  a  plan 
to  reduce  preventable  medical  errors  by 
50  percent  within  5  years. 

•  In  February  2000,  the  Quality 
Interagency  Coordination  (QuIC)  Task 
Force  (a  group  composed  of  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  other  Federal 
agencies)  issued  an  action  plan  that 
highlighted  steps  for  Federal  agencies  to 
take  to  reduce  medical  errors  and  to 
improve  patient  care. 

•  In  March  2001,  the  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  issued  a  report  entitled 
"Reducing  and  Preventing  Adverse  Drug 
Events  to  Decrease  Hospital  Costs."  The 
report  stated  that  more  than  770,000 
people  are  injured  or  die  each  year  in 
hospitals  from  adverse  drug  events  and 
that  studies  had  suggested  that  28  to  95 
percent  of  adverse  drug  events  could  be 
prevented  by  reducing  medication 
errors  through  the  use  of  computerized 
monitoring  systems,  especially 
computerized  medication  ordering 
systems  (Ref.  6). 

•  In  April  2001 ,  the  Secretary  of 
Health  and  Himian  Services,  Tommy  G. 
Thompson  (Secretary  Thompson), 
announced  the  establishment  of  a  new 
Patient  Safety  Task  Force  within  DHHS. 
Secretary  Thompson  named  FDA  as  one 
of  the  Federal  agencies  leading  this  new 
effort  (Ref.  7). 

Congress  also  focused  its  attention  on 
patient  safety  by  holding  hearings  in 
2000  and  2001  on  patient  safety  and 
medical  errors.  On  May  24,  2001, 
Secretary  Thompson  appeared  before 
the  Senate  Committee  on  Health, 
Education,  Labor,  and  Pensions' 
Subcommittee  on  Patient  Health  and 
stated  that  new  technology,  such  as  bar 
coding,  could  help  save  lives  and 
money.  Secretary  Thompson  noted  that 
other  industries  used  bar  coding  and 
that  the  same  technology  could  be  used 
to  track  drug  dispensing  and  use  and  to 
prevent  medication  errors  (Ref.  8). 

Shortly  thereafter,  the  American 
Society  for  Health-System  Pharmacists 
(ASHP)  wrote  to  Secretary  Thompson  to 
urge  that  FDA  "develop  regulations  that 
mandate  that  drug  manufacturers 
provide  a  standardized  machine- 
readable  code  (bar  coding)  on  all  drug 
product  containers,  including  single 
unit  containers,  which  are  essential  for 
hospital  unit  dose  drug  distribution 
systems"  (Ref.  9).  ASHP  mentioned  a 
June  26,  2001,  recommendation  by  the 
National  Coordinating  Council  for 
Medication  Error  Reporting  and 
Prevention  (NCCMERP)  urging  FDA  and 
the  United  States  Pharmacopeia  (USP) 
to  establish  and  implement  a  uniform 
bar  coding  program  for  drugs  (Ref.  9  at 


pp.  1  and  2).  Secretary  Thompson  later 
asked  FDA  to  begin  working  on  a  bar 
coding  proposal,  thereby  putting  in 
motion  the  events  that  led  to  this 
proposed  rule. 

B.  What  Are  Medication  Errors? 

NCCMERP '  defines  a  medication 
error  as: 

•  *  *  any  preventable  event  that  may  cause 
or  lead  to  inappropriate  medication  use  or 
patient  harm  while  the  medication  is  in  the 
control  of  the  healthcare  professional, 
patient,  or  consumer.  Such  events  may  be 
related  to  professional  practice;  healthcare 
products,  procedures,  and  systems,  including 
prescribing;  order  communication;  product 
labeling,  packaging,  and  nomenclature; 
compounding;  dispensing;  distribution; 
administration;  education;  monitoring;  and 
use.  (Ref  10) 

For  purposes  of  this  preamble,  we  will 
adopt  the  same  definition  of 
"medication  error." 

Medication  errors  are  a  part  of  the 
overall  "medical  errors"  problem 
because  medical  errors  include  surgical 
errors,  device  failures,  and  medication 
errors.  Medication  errors  can  occur  at 
several  points  from  the  time  the 
physician  selects  the  drug  to  prescribe 
to  a  patient  to  the  time  when  the  patient 
receives  the  drug.  For  example,  the 
physician  may  write  a  prescription  for 
the  right  drug,  but  in  the  wrong  dose. 
The  pharmacist  might  misread  the 
prescription  and  provide  the  wrong 
drug,  or  read  the  prescription  correcUy 
and  dispense  the  vio-ong  drug.  The 
health  care  professional  administering 
the  drug  might  give  it  to  the  wrong 
patient  or  give  it  to  the  right  patient,  but 
at  the  wrong  time  or  in  the  wrong  dose. 

Articles  discussing  medication  errors 
can  be  found  dating  back  several 
decades,  and  refer  to  such  errors  under 
various  names,  including  "preventable 
adverse  events,"  "drug 
misadventiiring,"  and  "iatrogenic 
illness"  or  "iatrogenic  injury."  (The 
word  "iatrogenic"  refers  to  "any  adverse 
condition  in  a  patient  occurring  as  the 
result  of  treatment  by  a  physician  or 
surgeon"  (see  Borland's  Illustrated 
Medical  Dictionary,  26th  ed.,  at  p.  647).) 
The  articles  often  identify  the  following 
types  of  medication  errors: 

•  Administering  the  wrong  dose, 

•  Administering  a  drug  to  a  patient 
who  is  known  to  be  allergic, 

•  Administering  the  wrong  drug  to  a 
patient  or  administering  a  drug  to  the 
wrong  patient, 


'  NCCMERP  is  composed  of  over  20  national 
organizations  (including  FDA)  whose  objectives  are 
to  increase  the  reporting,  understanding,  and 
prevention  of  medication  errors  and  to  recommend 
strategies  relative  to  systems  modifications,  practice 
standards,  and  guidelines,  and  changes  in 
packaging,  labeling,  and  product  identity. 


•  Administering  the  drug  incorrectly, 

•  Administering  the  drug  at  the  wrong 
time  or  missing  doses. 

(See  the  Appendix  elsewhere  in  this 
document  for  a  description  of  various 
studies  identifying  different  types  of 
medication  errors.) 

C.  How  Frequently  Do  Medication  Errors 
Occur?  What  Is  Their  Impact? 

Studies  differ  as  to  how  frequently 
medication  errors  occur.  Some  studies 
suggest  that  the  medication  error  rate  is 
under  7  percent,  whereas  others  suggest 
a  medication  error  rate  at  or  above  20 
•  percent.  The  differences  may  be  due,  in 
part,  to  different  definitions  of 
"medication  error"  or  different  research 
methodology  that  focused  on  fatalities, 
injuries,  or  medication  orders.  (See  the 
appendix  for  a  summary  of  medication 
error  rates  reported  in  several  studies.) 

Although  most  medication  errors  do 
not  result  in  harm  to  patients, 
medication  errors  can  result  and  have 
resulted  in  serious  injury  or  death  (Ref. 

11). 

Medication  errors  also  represent  a 
significant  economic  cost  to  the  United 
States.  In  an  article  published  in  1995, 
Johnson  and  Bootman  estimated  the 
direct  cost  of  preventable  drug-related 
mortality  and  morbiditj'  to  be  $76.6 
billion  annually,  with  drug-related 
hospital  admissions  accounting  for 
much  of  the  cost  (Ref.  12).  The  authors 
suggested  that  indirect  costs,  such  as 
those  relating  to  lost  productivity,  might 
be  two  to  three  times  greater  than  the 
direct  costs,  making  the  total  cost  of  all 
preventable,  drug-related  mortality  and 
morbidity  range  from  $138  to  $182 
billion.  A  study  by  Ernst  and  Grizzle 
published  in  2001  used  updated  figures 
and  revised  the  direct  cost  estimate  to 
$177.4  billion  (Ref.  13).  Another  article 
estimated  the  cost  of  preventable  . 
adverse  drug  events  in  hospitalized 
patients  to  be  $5,857  for  each  adverse 
drug  event  and  the  estimated  annual 
costs  for  preventable  adverse  drug 
events  for  a  700-bed  hospital  to  be  $2.8 
million  (Ref.  14). 

D.  How  Would  Bar  Coding  Help  Prevent 
Medication  Errors? 

Bar  codes  would  be  part  of  a  system, 
along  with  bar  code  scanners  and 
computerized  databases,  that  would 
enable  health  care  professionals  to 
check  whether  they  are  giving  the  right 
drug  via  the  right  dose  and  right  route 
of  administration  to  the  right  patient  at 
the  right  time.  Under  this  model,  the 
system  could  work  as  follows: 

•  A  patient  would  have  his  or  her 
drug  regimen  information  entered  into  a 
computerized  database. 
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•  Each  drug  would  have  a  bar  code. 
The  bar  code  would  provide  unique, 
identifying  information  about  the  drug 
that  is  to  be  dispensed  to  the  patient. 

•  In  hospitals,  health-care 
professionals,  such  as  pharmacists  and 
nurses,  would  use  bar  code  scanners 
(also  called  bar  code  readers)  to  read  the 
bar  code  on  the  drug  before  dispensing 
the  drug  to  the  patjent  and  use  bar  code 
scanners  to  read  a  bar  coded  wrist  band 
on  the  patient  before  giving  the  drug  to 
the  patient.  In  an  outpatient  setting,  the 
health  care  professional  (such  as  a 
pharmacist)  could  scan  the  bar  code  on 
the  drug  and  compare  the  scanned 
information  against  the  patient's 
electronic  prescription  information 
before  giving  the  drug  to  the  patient. 

•  The  bar  code  scanner's  information 
would  go  to  the  computer  where  it 
would  be  compared  against  the  patient's 
drug  regimen  information  to  check 
whether  the  right  patient  is  receiving 
the  right  drug  (including  the  right  dose 
of  that  drug  in  the  right  route  of 
administration).  The  system  could  also 
be  designed  to  check  whether  the 
patient  is  receiving  the  drug  at  the  right 
time. 

•  If  the  identity  of  the  health  care 
professional  administering  the  drug  was 
desired,  each  health  care  professional 
could  also  have  a  bar  code.  The  health 
care  professional  would  scan  his  or  her 
own  bar  code  before  giving  the  drug  to 
the  patient. 

Bar  codes  could  also  complement 
other  efforts  to  reduce  medication 
errors. 

•  In  computer  physician  order  entry 
(CPOE)  systems,  a  physician  enters 
orders  into  a  computer  instead  of 
writing  them  on  paper.  The  order  can  be 
checked  against  the  patient's  records  for 
pos^ble  drug  interactions,  overdoses, 
and  patient  allergies  (Ref.  26). 

•  The  retail  pharmacy  community  is 
beginning  to  use  a  bar-coded  NDC 
number  to  verify  that  a  consumer's 
prescription  is  being  dispensed  with  the 
correct  drug.  These  pharmacy-based 
systems  compare  a  bar  code  that  the 
pharmacy's  computer  prints  on  the 
consumer's  prescription  against  the  bar 
code  on  the  drug's  label.  If  the  computer 
detects  an  error,  the  computer  alerts  the 
pharmacist  to  the  problem. 

in  addition,  bar  codes  could  make  it 
easier  to  enter  medication  order  entries 
into  a  patient's  electronic  medical 
records,  help  in  inventory  control  and 
billing,  and  help  conserve  hospital  or 
health  care  staff  resources  or  free  those 
resources  so  that  they  can  be  devoted  to 
patient  care. 


E.  Can  Bar  Code  Use  Reduce  the 
Incidence  of  Medication  Errors? 

Published  articles  and  other 
information  submitted  to  FDA  suggest 
that  bar  coding  can  reduce  medication 
error  rates  significantly. 

•  One  New  Hampshire  hospital 
reduced  its  medication  error  rate  by  80 
percent  after  it  adopted  a  bar  coding 
program  (Ref.  15). 

•  A  medical  center  in  Colorado 
lowered  its  medication  error  rate  by  71 
percent  between  1992  and  1994  (Ref. 
16). 

•  A  Department  of  Veterans  Affairs 
(VA)  hospital  in  Kansas  had  no 
medication  errors  when  its 
computerized,  bar  coding  system  was 
used  properly;  the  hospital  estimated 
that  the  system  prevented  over  378,000 
medication  errors  in  a  5-year  period 
(Ref.  17). 

•  Other  published  articles  have 
discussed  how  bar  coding  can  reduce 
medication  errors,  including  missed 
doses,  or  increase  drug  dispensing 
accuracy  (Refs.  18  through  23). 

At  a  public  meeting  that  we  (FDA) 
held  on  July  26,  2002  (67  FR  41360. 
June  18.  2002).  the  VA  gave  a 
presentation  on  its  use  of  bar  codes  at 
the  VA  Medical  Center  in  Topeka, 
Kansas.  The  VA  stated  that  a 
comparison  of  medication  error  data 
from  1993,  the  last  year  before  the  VA 
implemented  the  bar  code  system,  to 
data  for  2001  showed  that  the  Topeka 
medical  center  reduced  its  reported 
medication  error  rate  by  86.2  percent 
(Ref.  24).  The  improvements  included: 

•  75.5  percent  improvement  in  errors 
caused  by  the  wrong  medication  being 
administered  to  a  patient: 

•  93.5  percent  improvement  in  errors 
caused  by  the  incorrect  dose  being 
administered  to  a  patient; 

•  87.4  percent  improvement  in  wrong 
patient  errors;  and 

•  70.3  percent  improvement  in  errors 
caused  when  medications  scheduled  for 
administration  were  not  given. 

(Ref.  24  at  p.  14). 

One  comment  submitted  in  response 
to  the  public  meeting  indicated  that  a 
bar  code  scanning  system,  in 
conjunction  with  a  robotic  system  for 
pharmaceutical  distribution,  reduced 
dispensing  errors  at  the  University  of 
Wisconsin  from  1.43  percent  to  0.13 
percent  and  that  the  university  realized 
a  return  on  its  investment  in  2  years 
(Ref.  25).  The  comment  also  stated  that 
there  was  an  89  percent  reduction  in 
medication  administration  errors  due  to 
point-of-care  bar  code  scanning  (Ref.  25 
at  p.  6). 

We  discuss  the  public  meeting  in 
greater  detail  in  section  11  of  this 
document. 


F.  Is  There  Support  for  Putting  Bar 
Codes  on  Drug  Products? 

In  recent  years,  many  organizations 
have  either  commented  favorably  on  or 
reconunended  the  adoption  of  bar 
coding  to  reduce  medication  errors. 
These  organizations  include  the  QuIC 
Task  Force,  NCCMERP,  ASHP,  and 
Premier,  Inc.,  an  alliance  of  not-for- 
profit  hospital  and  health  care  systems 
(Refs.  27  through  29). 

We  also  saw  considerable  support  for 
bar  coding  at  the  July  26,  2002,  public 
meeting  we  held  to  discuss  a  possible 
rule  to  require  bar  code  labeling.  Nearly 
400  individuals  attended  the  meeting, 
and  they  represented  a  broad  range  of 
interests,  including: 

•  Niuses,  including  the  American 
Academy  of  Nursing; 

•  Pharmacists,  including  the 
American  Society  of  Health-System 
Pharmacists; 

•  Physicians,  including  the  American 
Medical  Association; 

•  Hospitals,  including  the  American 
Hospital  Association,  the  VA.  which 
already  has  a  bar  code  program  in  place 
for  drugs  used  in  VA  hospitals,  and  the 
Hospital  Corporation  of  America.  Inc.. 
which  intends  to  have  bar  coding 
technology  in  place  in  its  hospitals  by 
the  end  of  2005; 

•  Pharmaceutical  manufacturers, 
including  the  Pharmaceutical  Research 
and  Manufacturers  of  America  (PhRMA) 
and  the  Generic  Pharmaceutical 
Association  (GPhA); 

•  Over-the-counter  (OTC)  drug 
manufacturers,  including  the  Consiuner 
Healthcare  Products  Association 
(CHPA); 

•  Medical  device  manufacturers, 
including  the  Advanced  Medical 
Technology  Association  (also  known  as 
AdvaMod); 

•  Blood  centers  and  blood 
organizations,  including  the  American 
Association  of  Blood  Banks,  America's 
Blood  Centers,  and  the  American  Red 
Cross; 

•  The  Vaccine  Identification 
Standards  hiitiative  (VISI),  a 
collaborative  effort  between  public 
health  agencies  and  private 
organizations  involved  in  immunization 
practices  and  whose  purpose  is  to 
establish  voluntary,  uniform  guidelines 
for  vaccine  packaging  and  labeling  and 
recording  identifying  information; 

•  Bar  coding  and  other  "automatic 
identifier"  interests,  including  the 
Uniform  Code  Council  and  the  Health 
Industry  Business  Communications 
Council  (two  standards  development 
organizations  that  have  established  bar 
code  standards); 

•  Health  or  medical  product 
distributors,  including  McKesson 
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Corporation,  the  HealthCare 
Distribution  Management  Association, 
and  Cardinal  Health;  and 

•  The  USP. 

In  addition,  in  response  to  requests  to 
discuss  bar  code  issues  in  greater  detail, 
we  met  separately  with  PhRMA  on 
August  19,  2002,  with  CHPA,  GPhA,  * 
and  others  on  September  17,  2002,  and 
with  the  National  Alliance  for  Health 
Information  Technology  on  October  9, 
2002. 

In  general,  almost  all  individuals, 
companies,  and  organizations  attending 
or  commenting  on  the  public  meeting 
strongly  supported  the  use  of  bar  codes 
on  human  drug  products  to  help  reduce 
medication  errors,  but  differed  in  their 
opinions  as  to  the  information  that 
should  go  into  the  bar  code  and  whether 
certain  products,  such  as  over-the- 
counter  (OTC)  drugs  and  medical 
devices,  should  have  a  bar  code.  We 
discuss  various  aspects  of  the  public 
meeting  throughout  the  remainder  of 
this  preamble  to  show  how  information 
from  the  public  meeting  helped  shape 
this  proposal.  , 

n.  Description  of  the  Proposed  Rule 

The  proposal  would  create  a  new 
§  201.25  entitled  "Bar  Code  Label 
Requirements."  The  proposal  would 
address: 

•  Who  is  subject  to  these  bar  code 
requirements? 

•  What  drugs  are  subject  to  these  bar 
code  requirements? 

•  What  does  the  bar  code  look  like? 

•  Where  does  the  bar  code  go? 

The  proposed  bar  code  requirement 
would  also  apply  to  biological  products 
(other  than  blood  and  blood 
components).  We  cross-reference  this 
requirement  in  the  biologies  regulations 
at  new  §610.67. 

For  blood  and  blood  components,  the 
proposal  would  amend  part  606  (21  CFR 
part  606)  in  §606.121(c)(13)  which 
currently  allows,  but  does  not  require, 
the  use  of  machine-readable  symbols, 
approved  by  the  Director  of  the  Center 
for  Biologies  Evaluation  and  Research 
(CBER),  on  blood  and  blood  component 
container  labels.  The  proposal  would 
require  the  use  of  encoded,  machine- 
readable  information  approved  by  the 
CBER  Director  on  blood  and  blood 
component  labels. 

A.  Who  Would  Be  Subject  to  the  Bar 
Code  Requirement?  (Proposed 
3201.25(a)) 

In  brief,  under  proposed  §  201.25(a), 
manufactiirers,  repackers,  relabelers, 
and  private  label  distributors  of  human 
prescription  drug  products  and  OTC 
drug  products  regulated  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(the  act)  or  the  Public  Health  Service 
Act  would  be  subject  to  the  bar  code 
requirement  unless  they  are  exempt 
from  the  establishment  registration  and 
drug  listing  requirements  in  section  510 
of  the  act  (21  U.S.C.  360(g)(1)).  In 
practice,  this  means  that  pharmacies 
which  are  exempt  under  section  510(g) 
of  the  act  are  not  required  to  put  bar 
codes  on  drugs  they  are  dispensing. 
(The  requirements  in  proposed  §  201.25 
would  apply  to  biolpgical  products 
(other  than  blood  and  blood 
components)  and  would  include  a  cross- 
reference  at  proposed  §  610.67.  For 
convenience,  this  preamble  will  refer 
only  to  proposed  §  201.25  alone  without 
repeated  cross-references  to  proposed 
§  610.67  (see  section  II.I  of  this 
document).)  For  purposes  of  this 
proposal: 

•  "Manufactuirer"  means  a  person  or 
persons  who  owns  or  operates  an 
establishment  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  or  processing  of  a  drug 
by  chemical,  physical,  biological,  or 
other  manipulations  of  the  drug.  These 
activities  include  repackaging  or 
otherwise  changing  the  container, 
wrapper,  or  labeling  of  any  drug 
package  in  furtherance  of  the  drug's 
distribution  from  the  original  place  of 
manufacture  to  the  person  who  makes 
final  delivery  or  sale  to  the  ultimate 
consumer  or  user. 

•  "Repacker"  means  a  person  or 
persons  who  owns  or  operates  an 
establishment  that  repackages  and 
relabels  a  drug  and  does  not  engage  in 
any  other  activities  performed  by  a 
manufacturer. 

•  "Relabeler"  means  a  person  or 
persons  who  owns  or  operates  an 
establishment  that  affixes  or  changes 
labels  on  a  drug  and  does  not  engage  in 
any  other  activities  performed  by  a 
manufacturer. 

•  "Private  label  distributor"  means  a 
person  or  persons  who  owms  or  operates 
an  establishment  that  conunercially 
distributes,  imder  its  owrn  label  or  trade 
name,  any  drug  manufactured, 
prepared,  propagated,  compounded,  or 
processed  by  a  manufacturer,  repacker, 
or  relabeler. 

For  example,  if  you  make  a  prescription 
drug  product,  you  would  be  subject  to 
the  bar  coding  requirement.  However,  if 
you  are  a  pharmacy  operating  in 
conformance  with  applicable  local  laws 
regulating  the  practice  of  pharmacy  and 
are  regularly  engaged  in  dispensing 
prescription  drugs  Upon  prescriptions  of 
practitioners  licensed  to  administer 
such  drugs  to  patients,  and  do  not 
manufacture,  prepare,  propagate, 
compound,  or  process  drugs  for  sale 
other  than  in  the  regular  course  of. 


business  of  dispensing  such  drugs  at 
retail,  you  would  not  be  subject  to  the 
bar  code  requirements.  Your  pharmacy 
would  be  exempt  because  section 
510(g)(1)  of  the  act  does  not  require  you 
to  comply  with  the  establishment 
registration  and  listing  requirements. 

We  recognize  that  some  hospitals 
themselves  place  bar  codes  on  drugs 
and  have  reduced  their  medication  error 
rates  significantly.  Requiring  persons 
who  manufacture,  repackage,  or  relabel 
human  drug  products  to  bar  code  their 
own  products  should  be  more  efficient 
and  result  in  better  quality  bar  codes. 
Manufacturers,  repackers,  and  relabelers 
generally  have  sophisticated 
manufacturing  processes  and  labeling 
machinery,  and  quality  control  systems' 
that  hospitals  cannot  afford.  Bar  coding 
by  thijd  parties  (such  as  hospitals) 
would  be  more  costly  for  the  facility  and 
would  not  achieve  the  economies  of 
scale  that  larger  entities  could  realize. 
Having  many  small  entities  affix  bar 
codes  could  increase  the  possibility  of  a 
label  error  through  the  attachment  of  the 
wrrong  bar  code  and  coidd  lead  to 
inconsistent  bar  code  quality.  For 
example,  one  comment  from  the  public 
meeting  stated  that  an  institution 
administering  2.5  million  doses  per 
year,  even  if  operating  at  99.9  percent 
effectiveness  at  applying  its  own  bar 
codes,  would  introduce  seven  new 
errors  per  day  from  repackaging. 
Another  comment,  submitted  by  an 
entity  familiar  with  "automatic 
identification"  methods,  stated  that  "on 
demand"  bar  code  printing,  as  used  in 
hospitals  and  clinics,  will  have  a  higher 
error  rate  compared  to  bar  code  printing 
by  manufacturers  and  that  the  "use  and 
maintenance  of  this  type  of  bar  code 
printing  is  historically  haphazard  at 
best."  Another  comment  from  a  bar  code 
standards  organization  estimated  the 
error  rate  in  hospital  labeling  to  be 
approximately  1 7  percent  nationwide. 

More  importantly,  requiring  persons 
who  manufacture,  repackage,  or  relabel 
human  drug  products  and  private  label 
distributors  to  bar  code  their  own 
products  and  to  use  the  same  bar  coding 
standard  should  result  in  a  more 
uniform  bar  coding  system  that  can  be 
used  regardless  of  a  patient's  or 
hospital's  location  in  the  United  States 
(Ref.  15).  Uniformity  should  also  make 
it  easier  for  health  care  professionals  to 
train  themselves  on  bar  coding 
procedures  and  technique  and  m^e  it 
easier  and  less  expensive  for  hospitals 
to  buy  bar  coding  equipment. 
Uniformity  should  also  make  it  easier 
for  manufacturers,  repackers,  relabelers, 
and  private  label  distributors  to  put  bar 
codes  on  products,  because  they  would 
not  have  to  customize  their  symbols  or 
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bar  codes  to  meet  individual  needs.  (We 
discuss  issues  relating  to  the  choice  of 
a  bar  code  symbology,  standard,  or  other 
machine-readable  format,  and  the 
potential  impact  on  innovation,  in  detail 
in  section  II. D  of  this  document.) 

B.  What  Products  Would  Have  to  Have 
a  Bar  Code?  (Proposed  §  201 .25(b)) 

1.  What  Did  We  Hear  at  the  Public 
Meeting? 

In  the  June  18.  2002.  Federal  Register 
notice  (67  FR  41360  at  41361) 
announcing  the  public  meeting  on  bar 
coding,  we  asked  which  medical 
products  should  have  a  bar  code.  We 
specifically  invited  comment  on 
whether  all  prescription  and  OTC  drugs 
should  be  bar  coded,  and  we  asked 
about  blood  products,  vaccines,  and 
medical  devices  (id.).  We  wanted  our 
request  for  comments  to  help  us  decide 
which  products  should  be  covered  by 
the  proposal.  For  example,  we  sought 
information  about  OTC  drugs  because 
we  did  not  know  the  costs  and  benefits 
of  requiring  all  OTC  drugs  to  have  a  bar 
code.  For  blood,  we  knew  that  an 
international  bar  coding  standard  (ISBT 
128)  existed,  but  did  not  know  whether 
a  rule  requiring  blood  to  have  a  bar  code 
was  necessary  given  that  international 
standard.  For  vaccines,  we  were 
concerned  that  bar  coding  costs  could 
have  an  adverse  impact  on  vaccine 
manufacturers  and  vaccine  supplies.  For 
devices,  our  request  for  information  was 
prompted  by  several  letters  to  Secretary 
of  DHHS  Thompson,  asking  him  to 
include  devices  in  any  bar  coding  rule 
(Refs.  31.  32,  and  33). 

The  public  comments  we  received 
reflected  a  variety  of  different  positions. 
For  example,  almost  all  comments 
agreed  that  prescription  drugs  should 
have  a  bar  code  and  that  the  bar  code 
should  extend  to  products  at  the  unit 
dose  level.  However,  comments  from 
the  pharmaceutical  industry  indicated 
that  some  products,  such  as  samples, 
should  not  fall  within  a  bar  code 
regulation  or  that  we  should  allow  for 
exemptions.  The  USP  also  supported  an 
exemption  for  certain  containers,  such 
as  ampules  or  vials  under  5  milliliters 
(mL). 

For  OTC  drugs,  many  health  care 
professionals  supported  bar  codes  on  all 
OTC  drugs,  but  other  comments, 
including  a  comment  from  a  trade 
association  representing  the  OTC  drug 
industry,  disagreed,  stating  most  OTC 
drugs  are  used  in  consumer  settings 
where  bar  codes  would  not  add  value. 
The  trade  association  also  stated  that  all 
OTC  drug  products  intended  for  retail 
sale  have  the  universal  product  code 
(UPC)  on  the  outer  container  and  that 


there  could  be  "significant  potential 
negative  impact"  if  we  modified  the 
UPC  bar  code  system  on  OTC  drug 
products.  In  contrast,  one  manufacturer 
of  OTC  drugs  supported  requiring  bar 
codes  on  the  outer  container,  but  did 
not  favor  requiring  bar  codes  for  certain 
categories  of  products  that  carry  little  or 
no  risk  of  causing  adverse  drug  events 
in  an  institutional  setting.  CHPA  and 
other  companies  repeated  their  concerns 
about  bar  codes  for  OTC  drug  products 
during  a  meeting  with  FDA  on 
September  17,  2002,  and  emphasized 
the  poteirtial  adverse  impact  on  retailers 
if  we  required  the  UPC  code  to  contain 
the  NDC  number.  Some  conunents 
supported  bar  codes  on  OTC  drugs  used 
in  hospitals  or  in  "institutional  settings" 
or  OTC  drugs  packaged  and  sold  for  use 
in  institutions. 

A  split  between  health  care 
professionals  and  industry  also  existed 
for  vaccines.  For  example,  the  Centers 
for  Disease  Control  and  Prevention, 
which  coordinates  the  VISI  program, 
recommended  that  vaccines  have  bar 
codes  so  that  information  on  vaccines 
could  be  readily  captured  into  medical 
records  and  other  forms,  thereby 
enhancing  the  monitoring  of 
immunization  programs  and 
surveillance  of  adverse  effects.  Vaccine 
manufacturers,  including  VISI  members, 
expressed  a  different  view,  stating  that 
even  small  bar  codes  may  be  difficxdt  to 
place  on  vaccines.  One  industry 
comment  added  that  requiring  bar  codes 
on  vaccines  would  "increase  the 
potential  for  disrupting  vaccine 
production  lines,  particularly  if  there  is 
a  need  for  in-line  printing"  and  that 
"Igjiven  the  fragile  nature  of  vaccine 
supply  and  recent  shortages  of  a  number 
of  vaccines,  there  is  concern  that  any 
additional  disruptions  could  exacerbate 
this  situation." 

For  blood,  the  comments  generally 
agreed  that  we  should  require  bar  codes.  - 
Most  comments  acknowledged  that  an 
internationally  standardized  bar  code 
symbology  (ISBT  128)  for  blood  exists 
and  that  the  bar  codes  describe  the 
blood's  identiBcation  number,  blood 
group  and  Rh  type,  product  number, 
expiration  date  and  time,  and  special 
testing  results.  However,  while  some 
comments  recommended  that  we 
require  blood  containers  to  have  bjir 
codes  using  the  ISBT  128  symbology, 
one  comment,  representing  thousands  of 
blood  collection  centers,  blood  banks, 
and  transfusion  services,  opposed 
requiring  the  use  of  ISBT  128  through  a 
regulation.  Instead,  the  comment 
wanted  us  to  require  adoption  of  a 
United  States  Industry  Consensus 
Standard  for  the  Uniform  Labeling  of 
Blood  and  Blood  Components  or  "focus 


on  requiring  electronic  data  interchange 
and  the  definition  and  use  of  standard 
data  structures." 

For  devices,  the  comments  suggested 
another  split  between  health  care 
professionals  and  the  regulated 
industry.  Many  health  care 
professionals  and  hospital  groups 
supported  requiring  bar  codes  on 
devices,  although  some  would  defer 
action  on  medical  devices  so  that 
progress  on  a  rule  to  require  bar  codes 
on  drugs  would  not  be  slowed  down. 
Others  would  defer  action  on  medical 
devices  because  different  device  classes 
present  different  levels  of  risk.  Device 
manufacturers  generally  opposed  the 
inclusion  of  medical  devices  in  a  bar 
coding  proposal.  The  device  industry 
noted,  as  we  did  in  our  June  18,  2002, 
Federal  Register  notice  (67  FR  41360) 
announcing  the  public  meeting,  that 
medical  devices  present  different  issues 
compared  to  drugs,  biological  products, 
and  blood.  For  example,  there  are 
different  classes  of  medical  devices,  and 
each  class  represents  a  different  degree 
of  risk,  so,  for  a  low-risk  device  (such 
as  a  bandage),  a  bar  code  might  not  have 
an  impact  on  patient  safety  (67  FR 
41360  at  41361).  As  another  example, 
some  medical  devices  may  be 
reconditioned  by  parties  other  than  the 
original  manufacturer;  in  such 
situations,  the  original  manufacturer 
might  want  to  ensure  that  its  bar  code 
is  removed  or  eliminated  if  the  device 
is  reconditioned,  because  the  device  no 
longer  comes  directly  from  the  original 
manufacturer.  Comments  from  device 
industry  interests  recommended  further 
study  and  a  separate  rulemaking  for 
devices  or  the  voluntary  use  of 
"automatic  identifiers."  However,  one 
device  manufacturer  indicated  that  it 
already  uses  bar  codes  on  its  devices, 
but  it  uses  the  bar  code  for 
reimbursement  purposes  and  for 
logistical  reasons  rather  than  for  safety 
concerns.  The  manufacturer  also 
recommended  that,  if  we  wanted  bar 
codes  on  devices,  we  should  issue 
guidelines  instead  of  a  rule. 

2.  What  Products  Would  the  Ride 
Cover? 

After  careful  consideration  of  the 
comments,  we  propose  to  require  the 
following  products  to  carry  a  bar  gode: 

•  All  prescription  drug  products, 
including  biological  products  (including 
vaccines),  but  excluding  physician 
samples;  and 

•  Over-the-counter  (OTC)  drugs  that 
are  dispensed  piu*suant  to  an  order  and 
are  commonly  used  in  hospitals;  and 

For  blood  and  blood  components,  the 
proposal  would  require  the  use  of 
machine-readable  information. 
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a.  Why  Cover  Prescription  Drug 
Products,  Including  Vaccines,  But  Not 
Physician  Samples?  The  comments  from 
the  public  meeting  agreed  that 
'  prescription  drug  products  shoidd  have 
a  bar  code,  although  a  small  niunber  of 
comments  suggested  that  only 
prescription  drug  products  used  in 
institutions  shoidd  be  subject  to  a  bar 
code  requirement  and  that  prescription 
drug  samples  should  not  be  included. 

We  decided  to  cover  all  prescription 
drug  products,  rather  than  limit  the  rule 
to  prescription  drug  products  used  in 
institutions,  because  we  are  unaware  of 
any  prescription  drug  products  that  are 
not  used  in  hospitals.  Our  primary  focus 
is  to  help  reduce  the  number  of 
medication  errors  occurring  in 
hospitals,  and,  as  we  consider 
"prescription  drugs  used  in 
institutions"  as  being  the  same  as 
"prescription  drugs"  generally,  the 
proposal  refers  to  "prescription  drugs." 

However,  with  regard  to  prescription 
drug  samples,  we  decided  to  omit 
prescription  drug  samples  from  a 
proposed  bar  code  requirement  because 
most  samples  are  given  to  patients  at 
physicians'  offices,  and  we  do  not 
believe  that  physicians  or  patients 
would  have  or  be  inclined  to  buy  bar 
code  scanners  for  their  own  use  in  the 
immediate  future.  We  recognize  that  an 
argument  could  be  made  for  including 
samples.  We  know  that  some  samples 
are  donated  to  charitable  organizations, 
such  as  free  clinics,  for  distribution  to 
patients  without  charge  (Ref.  34).  These 
samples  could  be  subject  to  the  same 
medication  errors  as  marketed 
prescription  drugs,  and  those 
medication  errors  could  be  prevented 
through  the  use  of  bar  codes.  In 
addition.  Congress  and  FDA  have  been 
concerned  about  illegcd  sales  of 
prescription  drug  samples,  the  potential 
diversion  of  samples  to  illegal  drug 
trafficking,  and  the  entry  of  counterfeit 
drugs  into  the  wholesale  distribution 
system.  Requiring  bar  codes  on  samples 
could  help  identify  diverted  or 
counterfeit  drug  products  that  enter 
distribution  through  illegal  channels, 
and  this  could  result  in  benefits  that  are 
not  directly  related  to  the  prevention  of 
medication  errors. 

We  recognize  that  the  vast  majority  of 
prescription  drug  samples  are  usually 
given  to  patients  at  physicians'  offices 
and  are  not  administered  in  hospitals. 
Because  we  have  no  evidence  to  suggest 
that  physicicms"  offices  are  likely  to  be 
equipped  with  bar  code  scanners  in  the 
immediate  future,  the  benefits 
associated  with  preventing  medication 
errors  through  bar  codes  on  prescription 
drug  samples  are  unlikely  to  be  realized 
in  this  health  care  setting.  We  also 


recognize  that  it  is  unlikely  that 
charitable  institutions,  sudi  as  free 
clinics,  would  have  the  resources  to  buy 
bar  code  scaimers  to  prevent  medication 
errors.  As  a  result,  we  have  decided  to 
omit  prescription  drug  samples  from  the 
rule  at  this  time.  We  do,  however,  invite 
comment  on  whether  to  require  bar 
codes  on  prescription  drug  samples. 
Conunents  should  address  the  costs  and 
benefits  associated  with  requiring  bar 
codes  on  prescription  drug  samples. 

The  proposal  would  apply  to 
vaccines.  "The  National  Childhood 
Vaccine  Injury  Act  of  1986  (Public  Law 
99-660)  (42  U.S.C.  300aa-25(a))  requires 
each  health  care  provider  who 
administers  a  vaccine  set  forth  in  the 
Vaccine  Injury  Table  to  any  person  to 
record,  in  that  person's  permanent 
medical  record  or  in  a  permanent  office 
log  or  file,  the  date  of  administration  of 
the  vaccine,  the  vaccine  manufacturer, 
the  vaccine's  lot  number,  and  other 
information.  A  bar  code  on  vaccines 
could  help  ensure  the  accuracy  of  those 
records  insofar  as  identification  of  the 
vaccine,  its  manufacturer,  and  date  of 
administration  are  concerned,  and,  for 
those  vaccines  administered  in  health 
care  facilities,  help  ensure  that  the  right 
vaccine  is  administered  to  the  right 
patient  at  the  right  time.  However,  we 
are  sensitive  to  the  vaccine 
manufacturers'  concerns,  particularly  as 
they  relate  to  possible  adverse  impacts 
on  vaccine  production  or  availability, 
and  we  invite  comment  on  the  risks  and 
benefits  of  including  vaccines  in  a  bar 
code  rule. 

As  for  those  comments  that  suggested 
an  exemption  for  certain  products  or 
small  containers,  we  decline  to  create  an 
exemption  mechanism  and  explain  our 
reasons  in  section  II.F  of  this  document. 

b.  Why  Cover  OTC  Drugs  That  Are 
Dispensed  Under  an  Order  and 
Commonly  Used  in  Hospitals?  The 
public  meeting  notice  asked  whether  we 
should  require  bar  codes  on  all  OTC 
drugs.  After  reviewing  the  comments, 
we  decided  against  requiring  all  OTC 
drugs  to  carry  a  bar  code  because  it  is 
unlikely  that  putting  bar  codes  on  all 
OTC  drugs  would  have  a  significant 
impact  on  reducing  medication  errors 
and  offset  the  large  costs  associated  with 
requiring  bar  codes  on  all  OTC  drugs. 
Most  OTC  drugs  are  used  outside 
hospitals  and  other  health  care  facilities 
and  are  used  by  consumers  who 
purchase  the  OTC  drugs  at  retail.  At  this 
point,  it  is  unlikely  that  individual 
consumers  would  buy,  use,  or  have 
access  to  bar  code  scanners  or  use  such 
scaimers  before  taking  an  OTC  drug. 

We  recognize,  however,  that  some 
OTC  drugs  are  administered  to  patients 
in  hospitals  and  that  bar  codes  would 


enable  health  care  professionals  to 
check  whether  they  are  giving  the  right 
OTC  drug  in  the  right  dose  and  right 
route  of  administration  to  the  right 
patient  at  the  right  time.  In  addition,  we 
recognize  that  OTC  drugs  could  interact 
with  prescription  drugs  administered  at 
that  hospital  or  affect  another  drug's 
performance.  Thus,  we  propose  to 
require  bar  codes  on  OTC  drugs  that  are 
dispensed  pursuant  to  an  order  and  are 
commonly  used  in  health  care  facilities. 
For  example,  the  bar  code  on  an  OTC 
drug  dispensed  pursuant  to  an  order 
and  commonly  used  in  a  hospital  may 
allow  a  hospital's  database  to  identify 
any  potential  interactions  between  the 
O'TC  drug  and  any  prescription  drugs 
prescribed  for  the  patient,  or  may  alert 
a  health  care  professional  to  the  ^ 
patient's  allergies  relative  to  the  OTC 
drug's  ingredients.  The  proposal  would 
apply  to  any  manufacturer,  repacker, 
relabeler,  or  private  label  distributor 
who  sells  a  specific  package  of  an  OTC 
drug  product  to  hospitals.  It  would  not 
apply  to  all  packages  of  a  specific  OTC 
drug  product.  An.  example  of  a  specific 
package  of  an  OTC  drug  product  sold  to 
hospitals  would  be  an  individual 
product,  such  as  an  aspirin  tablet, 
packaged  in  a  unit-of-use  container. 

We  would  interpret  "commonly  used  • 
in  hospitals"  to  include  OTC  drugs  that 
are  sold  to  hospitals,  packaged  for 
institutional  use,  labeled  for 
institutional  use,  or  marketed, 
promoted,  or  sold  to  hospitals  through 
drug  purchasing  contracts  or  catalogues. 
For  example,  if  an  OTC  drug  product 
manufacturer  sends  its  catalogues  to 
hospitals  to  solicit  orders  from  them,  the 
OTC  drug  products  described  in  the 
catalogue  would  be  "commonly  used  in 
hospitals"  because  the  manufacturer  is 
marketing  its  OTC  drugs  to  hospitals.  If 
a  distributor  relabeled  an  OTC  drug  "for 
institutional  use."  then  that  OTC  drug 
would  be  "commonly  used  in  hospitals" 
because  it  is  intended  for  hospital  use. 

We  expect  that  manufacturers, 
repackers,  relabelers,  and  private  label 
distributors  would  know  which  of  their 
products  meet  the  definition  of  OTC 
drug  products  commonly  used  in 
hospitals.  For  example,  we  believe  that 
when  manufacturers,  repackers, 
relabelers,  and  private  label  distributors 
label  or  package  their  OTC  drugs  for 
institutional  use,  they  know  that  the 
products  will  likely  be  sold  to  hospitals. 
Manufacturers  also  know  that  their  OTC 
drug  products  will  be  sold  to  hospitals 
when  they  market  or  promote  those 
OTC  drugs  to  hospital  staff  through 
detailing  the  products  or  other  means, 
enter  into  hospital  purchasing  contracts, 
or  sell  to  hospitals  through  catalogues. 
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We  recognize  that  it  is  possible  for  a 
manufacturer  to  sell  an  OTC  drug  to  a 
wholesaler  or  retailer  who  then  re-sells 
the  product,  without  making  any 
changes  to  the  product,  directly  to  a 
hospital  without  the  manufacturer's 
knowledge.  We  believe  that,  in  most 
cases,  the  manufacturer  would  know 
that  the  product  may  be  sold  to  a 
hospital  (e.g.,  because  of  the  product's 
labeling,  packaging).  However,  there 
may  be  rare  instances  when  the 
manufacturer  may  not  have  had  reason 
to  believe  that  its  product  would  be  sold 
to  a  hospital.  Therefore,  if  the  OTC  drug 
is  not  packaged,  labeled,  marketed, 
promoted,  or  sold  to  a  hospital  as 
described  above,  we  would  not  expect 
the  OTC  drug's  manufacturer  to  comply 
with  the  bar  code  requirement. 

Proposed  §  201.25(b)  would  also 
include  the  phrase  "dispensed  pursuant 
to  an  order"  with  regard  to  OTC  drugs. 
Some  products  in  hospitals  that  are 
traditional  types  of  OTC  drugs,  such  as 
aspirin  or  acetominophen,  are 
dispensed  pursuant  to  a  physician's 
order.  Other  products  that  are  regulated 
as  OTC  drugs  are  not  dispensed 
pursuant  to  a  physician's  order.  For 
example,  a  hospital  might  provide 
fluoride  toothpaste  or  mouth  rinses  to  a 
patient  without  a  physician's  order. 
Because  these  products  are  not  likely  to 
contribute  to  medication  errors,  the 
proposal  would  focus  only  on  those 
OTC  drugs  used  in  hospitals  that  are 
dispensed  pursuant  to  an  order. 

We  recognize  that  there  may  be  other 
ways  to  describe  the  types  of  OTC  drugs 
that  should  have  a  bar  code.  For 
example,  we  considered  requiring  bar 
codes  for  OTC  drugs  "sold  directly  to 
hospitals."  If  the  proposal  pertained  to 
OTC  drugs  sold  directly  to  hospitals, 
most  manufacturers,  repackers, 
relabelers,  and  private  label  distributors 
who  sold  their  products  directly  to 
hospitals  would  be  subject  to  the  rule, 
but  the  bar  code  requirement  could  be 
avoided  by  selling  the  OTC  drugs  to 
distributors  or  other  third  parties  for  re- 
sale to  hospitals.  We  considered 
applying  the  bar  code  requirement  to 
OTC  drugs  that  are  labeled  for  use  in  an 
institutional  setting.  This  alternative  is 
equally  difficult  to  administer  because  it 
is  easily  circumvented  by  relabeling  the 
drug.  We  considered  requiring  bar  codes 
on  OTC  drugs  commonly  used  in  health 
care  facilities  (rather  than  hospitals),  but 
could  not  determine  whether  clinics, 
nursing  homes,  and  other  facilities 
would  invest  in  bar  code  scanning 
equipment. 

We  specifically  invite  comment  on 
the  terms  we  should  use  to  describe 
OTC  drugs  that  should  be  subject  to  the 


bar  code  requirement.  Comments  should 
also  consider  the  following  issues: 

•  Who  should  be  required  to  apply  the 
bar  code  on  the  OTC  drugs  that  are 
subject  to  a  bar  code  requirement?  If  the 
proposal  refers  to  OTC  drugs 
"commonly  used  in  hospitals,"  will 
manufacturers,  repackers,  and  relabelers 
know  which  products  require  a  bar 
code? 

•  Do  the  terms  "dispensed  pursuant  to 
an  order"  sufficiently  distinguish 
between  those  OTC  drugs  that  are  likely 
to  be  involved  in  medication  errors  from 
those  that  are  not? 

c.  Which  Blood  Products  Are 
Covered?  Current  FDA  regulations  state 
that  the  container  label  on  blood  and 
blood  products  "may  bear  encoded 
information  in  the  form  of  machine- 
readable  symbols  approved  for  use  by 
the  Director,  Center  for  Biologies 
Evaluation  and  Research"  (see  21  CFR 
606.121(c)(13)),  but  they  do  not  require 
the  use  of  such  symbols  nor  do  they 
specify  a  particular  symbol.  Correct 
identification  of  blood  is  essential 
because  transfusion  errors  or  use  of 
contaminated  blood  can  have  serious 
adverse  health  consequences  for  a 
patient.  For  example,  one  comment 
submitted  in  response  to  the  public 
meeting  stated  that  transfusion  errors 
cause  as  many  as  two  dozen  patient 
deaths  annually  and  that  the  number 
may  be  under  reported.  Consequently, 
we  propose  to  require  that  blood  and 
blood  component  container  labels  bear 
"encoded  information  that  is  machine- 
readable"  and  approved  for  use  by  the 
Director  of  CBER.  We  address  this 
specific  requirement  at  proposed 
§606.121(c)(13),  which  we  discuss  more 
fully  in  section  II. H  of  this  document. 

d.  Why  Did  We  Omit  Medical  Devices 
From  the  Rule?  At  this  time,  we  are 
omitting  medical  devices  from  this 
rulemaking.  We  recognize  that  different 
issues  arise  for  devices  than  for  drugs, 
so  further  consideration  is  needed 
regarding  the  need  for  putting  bar  codes 
on  medical  devices.  We  will  continue  to 
study  whether  to  develop  a  proposed 
rule  to  require  bar  codes  on  medical 
devices  to  prevent  or  reduce  medication 
errors. 

C.  What  Would  the  Bar  Code  Contain? 
(Proposed  §  201 .25(c)(1)) 

1 .  What  Is  the  National  Drug  Code 
Number,  and  Why  Would  It  Be  Helpful? 

Proposed  §  201.25(c)(1)  would  require 
the  bar  code  to  contain,  at  a  minimum, 
the  drug's  NDC  number.  The  NDC 
number  identifies  each  drug  product 
that  is  listed  under  section  510  of  the 
act.  Most  persons  attending  the  public 
meeting  agreed  that  a  bar  code  should, 


at  a  minimum,  contain  the  drug's  NDC 
number. 

To  complement  this  proposed 
requirement,  we  intend  to  revise  our 
drug  establishment  registration  and 
listing  regulations  to  redefine  the  NDC 
number  and  to  make  the  NDC  number 
unique  and  more  useful  to  informational 
databases,  whether  those  databases  are 
created  for  purposes  of  preventing 
medication  errors,  obtaining  the  latest 
information  about  a  specific  drug,  or 
tracking  drug  use  or  distribution.  We 
hope  to  publish  a  proposed  drug 
establishment  registration  and  listing 
rule  in  the  Federal  Register  soon. 

Please  note  that  proposed 
§  201.25(c)(1)  would  require  the  bar 
code  to  contain,  at  a  minimum,  the  NDC 
number.  Several  comments  submitted  in 
response  to  the  public  meeting 
indicated  that  some  drug  manufactiirers 
already  place  bar  codes  on  their 
products,  but  that  the  bar  code  contains 
a  numerical  identifier  that  contains,  but 
is  not  identical  to,  the  NDC  number.  For 
example,  some  comments  suggested  that 
the  bar  code  contain  the  International 
Article  Number  (FAN)  or  the  Global 
Trade  Item  Number  (GTIN).  We  are 
aware  that  some  drug  companies 
already  use  a  bar  code  containing  the: 

•  Universal  Product  Code  number 
(UPC).  The  UPC  is  usually  a  12-digit 
number  that  may  or  may  not  contain  the 
NDC  number  within  it.  For  example,  if 
the  drug's  NDC  number  were 
1234567890,  the  UPC  number  might  be 
312345678906,  where  the  first  digit  (3) 
signifies  that  the  product  is  a  drug,  and 
the  last  digit  is  a  "check  digit"  that 
helps  confirm  that  the  bar  code  was  read 
correctly.  However,  some  drugs, 
particularly  OTC  drugs,  may  have  a  UPC 
number  that  does  not  contain  the  NDC 
number; 

•  International  Article  Number  (EAN). 
The  EAN  is  a  13-digit  number  and  also 
contains  the  NDC  number  within  it;  or 

•  Global  Trade  Item  Number  (GTIN). 
The  GTIN  is  a  14-digit  number  that 
contains  the  NDC  number  in 
conjunction  with  a  code  that  identifies 
the  product's  packing  level.  In  the 
GTIN,  the  first  digit  signifies  the 
packaging  level. 

Thus,  under  the  proposal,  the  bar  code 
could  contain  the  NDC  number  alone  or 
the  UPC  number,  EAN  number,  or  GTIH 
number,  as  long  as  the  NDC  number  is 
present.  By  making  the  NDC  number  the 
minimum  bar  code  information 
requirement,  firms  could  continue  using 
various  numbering  systems  (such  as  the 
UPC.  if  the  UPC  number  contains  the 
NDC  number.  EAN.  or  GTIN  numbers) 
in  their  bar  codes,  thus  minimizing  or 
eliminating  the  need  for  companies  to 
redesign  or  generate  new  bar  codes  and 
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minimizing  any  disruptions  to  the 
companies'  international  markets. 

We  recognize  that  some  comments 
supported  the  use  of  a  unique 
identifying  number  rather  than  the  NDC 
number.  One  comment  explained  that 
the  UPC  code  that  goes  on  the  product 
label  does  not  always  use  the  NDC 
number,  so  if  we  required  the  bar  code 
to  contain  the  NDC  number,  important 
label  changes  could  go  unnoticed  if 
health  care  professionals  relied  on  the 
bar  codes  instead  of  product  labels.  The 
comment  suggested  that  if  distributors 
establish  the  unique  identifying  codes 
and  revise  those  codes  when  they  make 
label  changes,  the  revised  code  could 
then  trigger  a  need  for  a  health  care 
professional  administering  the  drug  to 
read  the  label  and  to  update  its  database 
accordingly.  Another  comment 
described  the  NDC  number  as  a  "dumb 
number"  in  OTC  drugs  and  suggested 
following  UCC/EAN  guidelines  instead 
to  identify  the  product.  Another 
comment  stated  that  OTC  drugs  should 
use  the  UPC  number  instead  of  the  NDC 
number  because  changing  UPC  bar 
codes  to  include  the  NDC  number 
would  result  in  great  expense  without  a 
discernable  benefit.  Additionally, 
during  a  meeting  with  CHPA  and  others, 
the  industry  representatives  stated  that 
UPC  codes  do  not  always  contain  NDC 
numbers,  and  retailers  rely  on  the  UPC 
codes,  so  requiring  the  use  of  NDC 
numbers  would  be  disruptive  to  the 
industry  and  retailers.  The  industry 
representatives  suggested  using  a 
unique  identifier  other  than  the  NDC 
number. 

We  decline  to  require  the  use  of 
unique  identifying  nimibers  other  than 
the  NDC  number.  Through  the  proposed 
drug  establishment  registration  and 
listing  rule,  the  NDC  number  would 
become  a  unique  identifying  number  for 
listed  drugs  and  correspond  to  a 
particular  listed  drug.  If  we  allowed 
distributors  to  assign  unique  identifying 
nimibers  and  did  not  coordinate  the 
assignment  of  such  numbers  to  drugs, 
the  result  could  be  extremely  confusing 
as  distributors  could  use  different 
identification  schemes  (such  as  a 
mixture  of  letters,  numbers,  or  other 
characters).  Moreover,  creating  and 
maintaining  databases  on  drug  products 
for  medication  error  purposes  would 
become  more  difficult  because 
identifying  information  would  have  to 
come  from  multiple  sources.  For 
example,  the  Federal  Government  might 
be  the  source  for  NDC  number 
information,  but  firms  who  created 
unique,  non-NDC  identifying  numbers 
would  have  to  provide  information  on 
those  numbers  to  the  databases 
themselves  if  the  databases  are  to  be 


complete  and  useful.  Multiple 
information  sources  would  increase  the 
likelihood  that  some  information  and 
databases  might  not  be  updated  as 
frequently  as  others,  that  some 
information  might  be  unavailable,  or 
that  the  information  would  be  presented 
in  different  or  incompatible  ways.  While 
we  imderstand  the  OTC  drug  industry's 
reservations  about  changing  UPC  codes 
to  include  NDC  numbers  because  of  a 
possible  impact  on  retailers,  proposed 
§  201.25(b).would  only  require  bar 
codes  on  OTC  drugs  that  are  dispensed 
pursuant  to  an  order  and  are  commonly 
used  in  hospitals,  so  most  OTC  drugs 
should  not  be  affected. 

2.  Would  the  Bar  Code  Be  Required  to 
Contain  the  Lot  Number  and  Expiration 
Date? 

Many  organizations  and  individuals 
have  recommended  that  the  bar  code 
contain  information  regarding  the  drug's 
lot  nimiber  and  expiration  date,  and 
others  have  recommended  phasing-in  a 
requirement  to  "have  the  bar  code 
contain  the  lot  number  emd  expiration 
date. 

We  decline  to  require  lot  number  and 
expiration  date  information  in  the  bar 
code  at  this  time.  In  general,  while  lot 
number  and  expiration  date  information 
would  make  it  easier  to  identify  drugs 
that  had  been  recalled  or  were  expired, 
we  neither  found  nor  received  data  to 
show  that  the  benefits  of  bar  coding  lot 
number  and  expiration  date  information 
would  exceed  the  costs  of  putting  that 
information  in  the  bar  code.  There  is, 
however,  limited  information  on  the 
extent  to  which  patient  safefy  is  affected 
by  and  medication  errors  occur  as  a 
result  of  taking  expired  or  recalled 
drugs.  We  reviewed  data  from  our 
adverse  event  reporting  system 
(containing  71,546  cases)  and  found  90 
cases  where  patients  received  an 
expired  drug  and  21  cases  where 
patients  received  a  recalled  drug. 
Expired  drugs  may  become  subpotent 
and  might  not  have  the  intended 
therapeutic  effect.  They  also  may     • 
contain  degradation  products  associated 
with  aging.  Products  may  be  recalled  for 
a  variety  of  reasons  including  no  active 
ingredient  present  in  the  product  or 
contamination  of  the  product  that  could 
lead  to  infection. 

We  also  tabulated  data  from  the  Office 
of  Compliance,  Center  for  Drug 
Evaluation  and  Research,  on  the  reasons 
for  and  the  extent  to  which  drug 
products  have  been  recalled  from  the 
market.  From  fiscal  year  1997  through 
fiscal  year  2002,  there  were  1,230 
recalls,  of  which  97  were  Class  I 
(reasonable  probability  that  the  use  or 
exposure  to  the  violative  product  will 


cause  serious  adverse  health 
consequences  or  death)  and  1,133  were 
Class  II  (use  or  exposure  of  the  violative 
product  may  cause  temporary  or 
medically  reversible  adverse  health 
consequences  or  where  the  probability 
of  serious  adverse  health  consequences 
is  remote).  Despite  this  number  of 
recalls  for  safety  and  health  reasons,  we 
received  few  reports  of  adverse  events 
associated  with  the  administration  of  a 
recalled  drug,  and  we  do  not  have 
reliable  data  that  show  how  often  these 
products  were  adn>inistered  to  patients. 

Thus,  based  on  the  data  available  to 
us,  we  cannot  determine  the  magnitude 
of  the  public  health  problem  associated 
with  administering  expired  or  recalled 
products,  and  we  cannot  quantify  the 
patient  safety  benefit  associated  with 
requiring  lot  number  and.  expiration 
date  information  in  a  bar  code. 

Some  comments  suggested  that 
requiring  lot  nimiber  and  expiration 
date  information  in  a  bar  code  could 
have  benefits  outside  the  medication 
error  context  by  making  it  easier  to  track 
or  trace  products  and  to  identify 
counterfeit  products. 

We  agree  that  bar  codes  may  be  useful 
outside  the  medication  error  context, 
but  our  rule  focuses  on  the  use  of  bar 
codes  to  prevent  medication  errors. 

Industry  comments  indicated  that 
adding  lot  number  and  expiration  date 
information  to  the  bar  code  would 
adversely  affect  production  line  speed. 
One  comment  from  a  drug  company 
predicted  that  encoding  lot  number  and 
expiration  date  information  would 
reduce  packaging  line  speed  by  40 
percent  and  cost  more  than  $4.8  million 
for  its  product  lines.  Another  drug 
industry  comment  indicated  that  a 
requirement  to  encode  lot  number  and 
expiration  date  information  could  "cause 
companies  to  reconsider  their  packaging 
choices,  or  require  companies  to  alter 
their  printing  methods. 

We  also  note  that  inclusion  of  lot 
number  and  expiration  date  information 
might  require  the  use  of  a  different 
machine-readable  format,  such  as  a  two- 
dimensional  symbology,  in  addition  to 
6r  as  a  substitute  for  a  linear  bar  code, 
and  that  could  affect  a  hospital's 
equipment  purchasing  decision.  Use  of 
nonlinear  bar  code  formats  could 
require  the  purchase  of  a  different 
scanning  or  reading  device  and  also 
increase  a  hospital's  equipment  costs: 

Based  on  the  evidence  we  had  and 
our  obligation  under  Executive  Order 
12866  to  choose  regulatory  approaches 
that  maximize  net  benefits,  the  potential 
burden  of  encoding  lot  nimiber  and 
expiration  date  information  appeared  to 
outweigh  the  potential  benefit  at  this 
time.  Consequently,  the  proposed  rule 
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would  not  require  lot  number  and 
expiration  date  information  in  the  bar 
code.  We  will  continue  to  study  the 
issue  and  invite  comments  and,  more 
importantly,  data  on  costs  and  benefits 
associated  with  requiring  lot  number 
and  expiration  date  information  in  the 
bar  code.  If  comments  provide 
information  and  data  to  support 
.requiring  lot  number  and  expiration 
date  information,  we  may  consider 
requiring  that  information  with  the  bar 
coded  NDC  number  as  part  of  a  final 
rule. 

Although  the  proposed  rule  would 
not  require  the  drug's  lot  number  and 
expiration  date  to  appear  in  the  bar 
code,  the  proposed  rule  would  not 
prohibit  the  inclusion  of  such 
information.  In  other  words,  FDA  will 
not  object  if  a  manufacturer,  repacker. 
relabeler,  or  private  label  distributor 
were  to  add  the  lot  number  and 
expiration  date  to  its  bar  code  or  add 
such  information  in  a  machine-readable 
format  provided  that  the  lot  number  and 
expiration  date  information  is  accurate. 
In  a  meeting  with  PhRMA  on  August  19. 
2002,  the  industry  representatives 
suggested  to  us  that  they  might  add 
machine-readable  lot  number  and 
expiration  date  information  if  a  demand 
existed  for  it.  (We  have  placed  a 
memorandum  of  this  meeting  in  the 
docket  for  this  rule,  along  with 
memoranda  of  meeting  for  other 
meetings  we  attended.)  We  do  not  know 
how  much  more  such  drugs  would  cost 
(compcued  to  drugs  that  only  had  the 
NDC  number  encoded  in  the  bar  code) 
or  whether  hospitals  and  other  health 
care  facilities  would  be  willing  to  pay 
more  for  drugs  that  have  the  NDC 
number,  lot  number,  and  expiration  date 
in  a  bar  code  or  machine-readable  code, 
but  the  meeting  raises  the  possibility 
that  market  forces  could  lead  to  the 
inclusion  of  lot  numbers  and  expiration 
dates  in  bar  codes  or  other  machine- 
readable  formats. 

D.  Would  the  Rule  Require  a  Specific 
Type  of  Bar  Code?  (Proposed 
3201.25(c)(1)) 

1.  What  Did  We  Hear  from  the  Public 
Meeting? 

In  the  public  meeting  notice,  we 
asked  whether  we  should  require  the 
use  of  a  specific  bar  code  symbology. 
such  as  reduced  space  symbology  (RSS), 
adopt  one  symbology  over  another,  or 
allow  for  "machine  readable"  formats 
(67  FR  41360  at  41361).  We  also  asked 
for  the  "pros  and  cons"  of  each 
approach  (id.).  We  had  identified  RSS  as 
a  possible  symbology  because  we  knew 
about  industry-conducted  pilot  studies 
that  used  RSS  bar  codes  on  small  vials 


(Ref.  35).  Our  reasoning  was  that  if  RSS 
symbology  could  be  used  on  small 
containers,  it  could  be  used  on  larger 
containers,  too. 

The  comments  we  received  reflected 
an  array  of  differing  opinions,  ranging 
from  the  adoption  of  a  specific,  non-bar 
code  technology  to  prescribing  no 
specific  symbology  or  standard  at  all  in 
order  to  promote  innovation.  Two 
principal,  yet  contradictory,  themes 
emerged.  One  view  advocated  requiring 
a  specific  symbology  or  standard  to 
promote  uniformity  and  to  create  the 
conditions  whereby  hospitals  could 
invest  confidently  in  bar  code  scanning 
equipment,  without  having  to  buy 
different  pieces  of  equipment  to  read 
different  bar  codes  or  other  machine 
readable  formats  or  without  having  to 
fear  that  any  equipment  purchases 
would  soon  become  obsolete.  Another 
comment  declared  that  the  bar  code 
symbology  adopted  by  FDA  should  be 
compatible  with  current  scanning 
devices  used  by  health  care 
organizations.  However,  if  the  rule 
adopted  a  single  symbology  or  standard, 
the  rule  could  affect  future  innovation 
in  this  field,  and  we  would  have  to 
engage  in  new  rulemaking  to  adopt  any 
newer  symbology  or  standard. 

The  other  view  stated  that  we  should 
not  select  any  specific  symbology  or 
even  require  linear  bar  codes  at  all; 
instead,  these  comments  said  the  rule 
should  require  the  use  of  machine- 
readable  or  automatic  identifier 
technology,  thus  creating  the  conditions 
under  which  newer,  and  perhaps  better, 
technologies  could  be  used  in  the 
future.  However,  the  comments  and  our 
own  analysis  suggested  that  if  the  rule 
allowed  for  multiple  symbol  types  or 
technologies,  hospitals  might  be 
confronted  with  incompatible 
technologies  and  decide  against  buying 
multiple  pieces  of  equipment.  For 
example,  if  one  drug  used  an  RSS  bar 
code,  another  used  a  radio  frequency 
identification  format,  and  a  third  used  a 
unique,  patented,  automatic 
identification  technology,  a  hospital 
would  have  to  decide  whether  to  buy  a 
bar  code  scaimer,  a  device  to  detect  the 
radio  frequency  information,  and  a 
device  to  detect  the  patented  identifier, 
or  some  combination  of  the  three 
devices.  If  those  costs  were  too  great,  the 
hospital  could  decide  against  making 
any  equipment  investments  altogether, 
and  the  benefits  from  bar  coding  would 
not  be  realized. 

Other  comments  suggested  that  we 
require  the  use  of  machine-readable 
codes  capable  of  being  read  by 
"machines  currently  deployed"  and 
"economically  available"  or  use 


symbology  that  is  "compatible"  with 
"current  scanners." 

Some  comments  suggested  that  we 
conduct  research  to  develop  time  lines 
for  adopting  specific  bar  code 
symbologies.  Uiat  we  have  USP  provide 
bar  code  standards,  or  adopt  a  standard 
or  family  of  symbologies.  Other 
comments  said  we  should  form  a  group 
involving  various  interests  to  study 
issues  further  or  create  an  "automatic 
identification  coordinating  council"  to 
ensure  that  minimum  information 
requirements  are  met  and  that  the  best 
technology  is  used. 

Deciding  whether  to  require  a  specific 
symbology,  standard,  or  an  unspecified 
"machine-readable"  symbol  was  a  very 
difficult  decision  because  of  the 
comments'  competing  and  sometimes 
incompatible  positions.  For  guidance, 
we  examined  how  another  Federal 
agency  reached  a  decision  when 
confi'onted  with  an  analogous  problem 
of  whether  to  require  a  particular  action 
to  accomplish  a  specific  goal  or  to  let 
market  forces  decide  the  outcome.  We 
examined  how  the  Federal 
Communications  Commission  (FCC) 
decided  to  adopt  an  order  to  require  all 
television  receivers  to  include  digital 
television  (DTV)  reception  capability  in 
order  to  move  towards  a  2006  target  date 
for  a  transition  to  digital  television. 
Congress  had  imposed  a  December  31, 
2006,  target  date  for  the  return  of  the 
spectrum  used  by  broadcasters  for 
analog  channels  unless  85  percent  of 
homes  in  a  market  could  not  receive 
local  digital  broadcast  television  signals. 
The  FCC  faced  a  problem;  the  public 
was  reluctant  to  buy  DTV  receivers  until 
there  were  DTV  stations  offering    • 
attractive  DTV  programs,  but 
broadcasters  lacked  the  incentive  to 
provide  such  DTV  programming  in  the 
absence  of  an  audience  that  would 
attract  advertisers  (Ref.  36  at  p.  13). 
Moreover,  because  analog  televisions 
were  still  being  sold,  each  sale  of  an 
analog  television  set  put  the  FCC  farther 
from  reaching  the  85  percent  DTV 
reception  goal  (Refs.  37  and  38).  The 
FCC  ultimately  decided  to  adopt  a  plan 
to  require  DTV  tuners  on  almost  all  new 
television  sets  by  2007  and  established 
a  5-year  rollout  schedule  to  minimize 
costs  to  television  manufacturers  and 
consumers.  It  recognized  that  requiring 
the  manufacture  of  DTV  receivers  would 
address  "the  root  cause  of  the  problem, 
namely  the  lack  of  television  receivers 
capable  of  receiving  DTV  signals"  (Ref. 
36  at  p.  13).  The  FCC  also  recognized 
that,  without  its  intervention,  the 
transition  to  DTV  might  remain  stalled. 
The  FCC's  decision  to  require  all 
television  receivers  to  include  digital 
television  (DTV)  reception  capability  is 
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even  more  noteworthy  because  some 
FCC  Commissioners  did  not  favor 
significant  regulatory  intervention  in  the 
market  (Ref.  38  at  p.  1). 

Our  case  is  similar  to  the  FCC's  in  the 
sense  that  we  have  an  objective 
(reduction  of  medication  errors)  that  can 
be  achieved  through  bar  codes,  but 
hospitals  are  reluctant  to  invest  in 
equipment  because  of  the  lack  of  bar 
coded  products,  and  manufacturers, 
repackers,  relabelers,  and  private  label 
distributors  are  reluctant  to  invest  in 
such  bar  codes  or  other  technologies  in 
the  absence  of  a  demand  by  hospitals  or 
a  requirement  for  such  bar  codes.  If  we 
fail  to  specify  a  particular  measure,  such 
as  a  symbology  or  standard,  progress 
towards  medication  error  reduction 
through  bar  codes  could  remain  stalled; 
hospitals  might  still  be  reluctant  to 
invest  in  equipment  because  of 
uncertainties  in  the  marks,  symbols,  or 
technologies  used  on  the  drug  or  a 
limited  amount  of  resources  to  buy 
different  types  of  equipment  to  read  the 
various  marks,  symbols,  or  other 
technologies.  Likewise,  manufacturers, 
repackers,  relabelers,  and  private  label 
distributors  might  not  invest  in  bar 
codes  or  other  technologies  because  no 
demand  would  exist  or  because  their 
investments  in  such  bar  codes  would  be 
wasted  if  hospitals  declined  to  buy  the 
necessary  equipment  to  take  advantage 
of  those  bar  codes  or  other  technologies. 

Consequently,  proposed  §  201.25(c)(1) 
would  require  the  bar  code  for  drugs 
and  biological  products  (other  than 
blood  and  blood  products)  to  be  any 
linear  bar  code  in  the  UCC/EAN 
standard.  This  means  that  the  bar  code 
can  be  any  linear  bar  code  symbology, 
such  as  UCC/EAN-128,  RSS,  or  UPC  (if 
the  UPC  contains  the  NDC  number), 
within  the  UCC/EAN  standard. 
Adopting  a  linear  bar  code  in  the  UCC/  • 
EAN  standard,  as  opposed  to  a  specific 
bar  code  symbology,  should  give  firms 
some  flexibility  in  selecting  the  bar  code 
s)rmbology  that  best  fits  their  needs  and 
should  also  give  the  rule  some 
flexibility  as  linear  bar  code 
symbologies  change,  are  added,  or  are 
phased  out.  For  example,  we  know  that 
the  UCC  has  announced  a  "simrise" 
date  of  2005  for  a  new  EAN-13  code 
because  the  comriionly-used  UPC  code 
is  running  out  of  new  company  prefixes 
for  that  12-digit  code  (Ref.  39).  So,  as 
new  linear  bar  codes  are  added  to  the 
UCC/EAN  standard,  those  new  codes 
would  be  acceptable  imder  the  proposed 
rule  as  long  as  those  new  codes  include 
the  NDC  number. 

The  UCC/EAN  standard  also  has  the 
advantage  of  being  a  widely  used  global 
standard.  One  comment  submitted  on 
behalf  of  the  International  Working 


Group  on  Barcoding  of  Pharmaceuticals 
advocated  the  use  of  the  UCC/EAN 
standard  because  it  represents  a 
"validated,  testable  global  standard." 
The  comment  also  suggested  that 
regulatory  authorities  from  Europe, 
Japan,  and  Canada  are  actively  pursuing 
a  bar  code  standard  for  pharmaceuticals 
and  "are  watching  to  see  what  the  FDA 
decides."  Comments  from  the  UCC, 
EAN,  and  some  pharmaceutical  interests 
also  mentioned  the  global  applicability 
of  the  UCC/EAN  standard. 

We  recognize  that  other  bar  code 
standards  exist,  notably  those  advanced 
by  the  Health  Industry  Business 
Communication  Coimcil  (HIBCC). 
HIBCC  bar  code  symbologies  include 
code  39  and  code  128.  (The  UCC/EAN 
system  also  has  a  UCC/EAN-128  ' 

symbology  that  is  similar,  but  not 
identical,  to  the  HIBCC  code  128.) 
HIBCC  also  has  the  Universal  Product 
Number  (UPN)  system  which  is  used  for 
medical  and  surgical  products. 
Comments  from  drug  and  biological 
product  companies,  however,  usually 
referred  to  UCC/EAN  standards  if  they 
identified  any  standard  at  all.  so  we 
presiune  that  the  use  of  UCC/EAN 
standards  would  be  less  disruptive  to 
those  industries  compared  to  requiring 
the  use  of  a  different  bar  code  standard. 
However,  a  comment  from  HIBCC 
suggested  that  some  drugs  may  use 
HIBCC  bar  codes,  that  medical  devices, 
in  particular,  are  "uniquely  identified 
by  the  UPN  number,"  and  that  the 
Department  of  Defense,  Veterans 
Administration,  and  other  organizations 
use  the  UPN  numbering  system. 
Therefore,  we  cannot  preclude  the 
possibility  that  some  drug  firms  and 
organizations  may  use  or  prefer  to  use 
HIBCC  bar  codes,  so  we  invite  comment 
as  to  whether  the  rule  should  refer 
instead  to  linear  bar  codes  without 
mentioning  any  particular  standard  or 
refer  to  UCC/EAN  and  HIBCC  standards. 

Oiu  position  presumes  that,  by  the 
time  any  final  bar  code  rule  becomes 
effective  (assuming  that  we  do  issue  a 
final  rule),  bar  code  scanners  will  be 
able  to  read  different  UCC/EAN  linear 
bar  code  symbologies  reliably  and 
efficiently.  This  is  a  critical 
consideration  because  the  proposed 
rule's  benefits  are  realized  only  if 
hospitals  invest  in  bar  code  scanners, 
and  we  reiterate  that  their  willingness  to 
make  that  investment  may  depend  on 
the  number  of  different  bar  code 
symbologies  that  will  be  used  and  the 
ability  of  bar  code  scaimers  (particularly 
those  scanners  already  in  use  at  the 
hospitals)  to  read  different  symbologies. 
Comments  from  the  public  meeting 
disagreed  on  what  capabilities  different 
bar  code  scanning  technology  had  to 


read  different  symbologies.  Some 
comments  suggested  that  new  bar  code 
scanners  can  read  different  linear  bar 
code  symbologies,  particularly  those  in 
the  UCC/EAN  standard.  In  contrast, 
others  suggested  that  bar  code  scanners 
may  be  unable  to  read  newer  bar  code 
symbologies  or  that  older  scanners 
cannot  read  new  symbologies  or   , 
composite  codes.  Oiu-  understanding  is 
that  scanner  capabihty  depends  on  how 
the  scaimer  is  programmed  (because 
scaimers  are  programmed  to  read 
individual  symbologies)  and  whether 
scanners  can  be  upgraded  or  modified  to 
read  new  symbologies.  For  example, 
some  bar  code  scanners  might  be 
programmed  to  read  the  most  commonly 
used  linear  bar  codes  and  might  not  be 
able  to  read  the  RSS  symbology.  Some 
scanner  manufacturers  may  be  able  to 
upgrade  or  modify  an  existing  scanner 
to  read  newer  symbologies.  while  other 
scanners,  due  to  their  age  or  the  manner 
in  which  they  were  made,  might  not  be 
capable  of  being  upgraded.  We  invite 
further  comment  on  this  point. 

As  for  non-bar  code  tecnnologies,  we 
know  that  other  technologies  exist  or  are 
imder  development,  but  we  decline  to 
specify  the  use  of  DataMatrix  or  other 
nonlinear  bar  code  formats  or 
technologies,  such  as  radio  frequency 
identification  (RFID).  We  realize  that 
other  technologies  may  be  able  to 
encode  more  data  or  be  more  versatile 
compared  to  linear  bar  codes.  For 
example,  in  a  meeting  with  the  National 
Alliance  for  Health  Iriormation 
Technology,  we  heard  how  RFID  could 
be  used  to  facilitate  inventory  control 
and  to  track  individual  items  because 
each  RFID  tag  would  have  its  own 
unique  "electronic  product  code"  (EPC) 
consisting  of  a  header  code,  an  "EPC 
manager"  that  would  probably  identify 
the  product's  manufacturer,  an  "object 
class"  that  would  refer  to  the  product 
type,  and  a  "serial  identifier"  that 
would  be  unique  to  each  individual 
item.  RFID's  abiUty  to  track  individual 
items  could  help  drug  companies  and 
public  health  agencies  identify  and 
eliminate  counterfeit  drug  products. 
However,  the  costs  associated  with  RFID 
tags  and  readers  could  be  significant: 
literature  provided  by  the  Auto-DD 
Center  conceded  that  current  RFID  tags 
are  "fairly  expensive"  and  that  a  firm 
might  have  to  purchase  more  than  one 
reader  if  multiple  RFID  fi^quencies  exist 
(Ref.  40).  A  representative  from  the 
Auto-ID  Center  stated  that  the  "target 
cost"  is  five  cents  per  RFID  tag,  so  the 
technology  could  become  more 
available  and  less  expensive  in  the 
future. 

Nevertheless,  we  find  that  linear  bar 
codes  are  sufficient  for  encoding  NDC 
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numbers,  and  hospitals  that  already 
have  or  intend  to  buy  linear  bar  code 
scanners  might  not  have  to  upgrade 
those  scanners  or  purchase  new  devices 
if  the  proposed  rule  would  require  the 
use  of  linear  bar  codes  only.  In  contrast, 
if  we  were  to  allow  for  other 
technologies  such  as  RFID  or  even  two- 
dimensional  symbols  such  as 
DataMatrix,  hospitals  might  have  to  buy 
RFID  readers,  optical  scanning 
equipment,  or  other  equipment  because 
linear  bar  code  scanners  may  be 
incapable  of  reading  other  technologies 
and,  depending  on  the  particular 
scanner,  may  be  incapable  of  being 
upgraded.  However,  we  invite  comment 
on  whether  the  rule  should  adopt  a 
different  format  (whether  that  format  is 
a  symbology,  standard,  or  other 
technology),  and  recommend  that  any 
comments  advocating  the  use  of  a 
different  model  consider  and  discuss 
the  following  issues: 

•  What  other  symbol,  standard,  or 
technology  should  we  consider,  either 
in  place  of  a  linear  bar  code  or  in 
addition  to  it?  How  accepted  is  that 
symbol,  standard,  or  technology  among 
finns  that  would  have  to  affix  or  use 
that  symbol,  standard,  or  technology? 
For  example,  we  know  that  RFID 
technology  has  great  potential  for 
encoding  a  lot  of  data  and  for 
identifying  individual  products,  but  the 
technology  is  not  yet  widely  accepted  in 
the  pharmaceutical  industry  due  to  its 
novelty  and  costs. 

•  Will  hospitals  be  able  to  read  or  use 
the  symbol,  standard,  or  technology, 
either  with  existing  equipment  or 
equipment  under  development?  We 
reiterate  that  hospitals  might  not  have 
the  financial  resources  to  buy  multiple 
pieces  of  equipment  to  read  multiple, 
incompatible  formats,  so  hospitals  must 
be  able  to  make  equipment  purchasing 
decisions  confidently,  knowing  that 
they  will  recapture  their  investment 
costs. 

Insofar  as  drug  products  are 
concerned,  we  also  decline  to  have  the 
proposal  refer  to  the  use  of  machine- 
readable  codes  or  symbologies  that  can 
be  read  by  machines  "currently"  used. 
Although  a  reference  to  "machine- 
readable"  symbols  or  to  "current" 
technology  might  seem  to  make  a  rule 
more  accommodating  to  future 
technological  developments,  words 
such  as  "machine-readable"  and 
"current,"  when  used  in  a  regulation, 
can  create  several  practical  difficulties. 
For  example,  in  the  absence  of  an 
accepted  standard  or  process,  disputes 
could  arise  as  to  how  we  or  any  other 
person  or  group  determines  what  is 
"current."  A  manufacturer  who  wants  to 
use  a  novel  bar  code  or  symbol  could  get 


different  answers  depending  on  whom  it 
consulted;  a  hospital  using  linear  bar 
code  readers  might  find  the  novel  code 
incapable  of  being  read  by  its  "current" 
scanners,  whereas  the  firm  marketing  a 
new  machine  to  read  the  novel  code 
would  argue  that  the  novel  code  is 
"machine-readable"  by  "current" 
machines.  Similarly,  if  only  a  fraction  of 
the  machines  used  in  hospitals  can  read 
a  new  code,  a  hospital  might  argue  that 
the  new  code  cannot  be  read  by 
"current"  machines,  yet,  if  machines 
were  or  could  be  upgraded  or  modified, 
a  firm  that  marketed  the  machines  or 
upgrade  service  might  argue  that  the 
new  code  can,  indeed,  be  read  by 
current  machines,  provided  that 
upgrades  or  modifications  are  made. 
These  and  other  potential  problems 
associated  with  a  reference  to  "current" 
machines  or  "machine-readable" 
technology  lead  us  to  avoid  using  such 
terms  in  this  proposal.  (Different 
considerations  apply  for  blood  and 
blood  products,  and  we  discuss  the 
proposed  requirement  for  machine- 
readable  symbols  for  blood  and  blood 
product  containers  at  section  11.  H  of 
this  document.) 

Furthermore,  we  decline  to  establish 
conmiittees  or  other  bodies  to  study  the 
issue  further  or  to  decide  technological 
issues.  Given  the  comments  we  have 
received  thus  far,  we  have  no  assurance 
that  a  committee  or  other  body  would 
arrive  at  a  consensus. 

Nevertheless,  if  a  group  comprised  of 
the  affected  industries  and  persons  who 
would  use  the  bar  code  could  agree  on 
a  standard,  symbology,  or  technology, 
we  would  be  interested  in  learning 
about  such  standard,  symbology,  or 
technology  and  its  costs  and  benefits. 
We  would  carefully  review  the 
information  and  consider  the 
information  when  drafting  a  final  rule. 

2.  Are  There  Any  Specific  Requirements 
for  the  Bar  Code? 

Proposed  §201. 25(c)(l)(i)  and 
(c)(l)(ii)  would  require  the  bar  code  to 
be  surrounded  by  sufficient  blank  space 
so  that  the  bar  code  can  be  scanned 
correctly  and  to  remain  intact  under 
normal  conditions  of  use.  These 
requirements  would  help  ensure  that 
the  bar  code  can  be  read  easily  and 
accurately  so  that  its  safety  benefits  may 
be  realized.  We  note  that  today  some 
manufacturers  have  bar  codes  at 
locations  where  the  bar  codes  are 
destroyed,  damaged,  or  otherwise 
rendered  useless.  For  example,  some 
manufacturers  have  put  bar  codes  on 
individual  foil-wrapped  packets,  but  the 
bar  code  overlaps  the  folds  or 
perforations  that  separate  the  foil- 
wrapped  packets.  When  one  packet  is 


separated  from  the  others,  the  bar  code 
is  split  into  pieces,  and  the  resulting  bar 
code  fragments  can  provide  misleading 
or  nonsensical  information  to  the  bar 
code  scanner  or  might  not  be  read  at  all 
by  the  scaimer.  So,  the  proposed  rule 
would  require  the  hai  code  to  be  placed 
in  a  manner  so  that  it  remains  intact 
during  normal  conditions  of  use.  For  the 
foil-wrapped  packet  example,  this 
would  mean  that  the  bar  code  would  be 
placed  away  frY)m  folds  or  perforations 
so  that  each  packet,  when  separated 
from  the  others,  has  its  own  intact  and 
easily  scanned  bar  code. 

Note,  too,  that  the  proposal  would 
include  the  phrase  "imder  normal 
conditions  of  use."  Depending  on  the 
packaging  and  container  used,  the 
"normal  conditions  of  use"  may  or  may 
not  require  the  bar  code  to  remain  intact 
at  all  times.  For  example,  assume  that 
you  have  a  tablet  in  a  blister  package 
and  that  the  bar  code  is  printed  on  the 
flat  side  of  the  blister  package.  If  the  bar 
code  is  scanned  before  the  tablet  is 
pushed  through  the  flat  side,  the  bar 
code  would  not  remain  "intact"  after 
the  tablet  has  been  dispensed,  and  this 
would  be  acceptable  because,  under 
"normal  conditions  of  use,"  the  bar 
code  would  have  already  served  its 
purpose  by  being  scanned  before  the 
drug  was  dispensed.  In  contrast,  assiune 
that  you  have  a  bottle  that  contains 
multiple  tablets.  The  bar  code  on  the 
bottle,  under  proposed  §201.25(c)(l)(ii), 
would  have  to  remain  intact  throughout 
the  bottle's  use  so  that  the  bar  code 
could  be  scanned  each  time  a  tablet  is 
dispensed  from  that  bottle. 

(5ne  comment  said  we  should  audit 
bar  code  quality,  help  industry  build  a 
bar  code  information  infrastructure, 
publish  our  results,  and  support 
mandatory  testing  and  verification  of 
bar  codes. 

We  decline  to  adopt  the  comment's 
suggestions.  The  bar  code  would  be  part 
of  the  drug's  label,  so  issues  concerning 
its  quality  and  verification  would  be 
subject  to  current  good  manufacturing 
practices  (GMP's).  In  general,  persons 
who  would  be  subject  to  the  bar  code 
requirement  would  be  responsible  for 
having  written  procedures  for  the 
receipt,  identification,  storage,  handling, 
sampling,  examination,  and/or  testing  of 
labeling  and  packaging  materials,  for 
exercising  control  over  labeling 
materials  and  label  operations,  and  for 
ensuring  that  correct  labels  are  used  (see 
21  CFR  211.122,  211.125,  211.130). 
Failure  to  meet  GMP's  will  cause  a  drug 
to  be  considered  adulterated  under 
section  502(a)(2)(B)  of  the  act. 

We  also  note  that  there  are  various 
standards  relating  to  bar  codes  already. 
For  example,  the  American  Society  for 


Federal  Register /Vol.  68,  No.  50/Friday,  March  14,  2003  /  Proposed  Rvde 


12511 


Testing  and  Materials  has  a  standard 
procedure  for  bar  code  verification  (Ref. 
41).  The  International  Organization  for 
Standardization  has  various  standards 
for  automatic  identification  and  data 
capture  techniques,  and  several  deal 
with  bar  code  quality  and  symbologies. 
The  UCC  has  guidelines  on  bar  code 
placement  and  other  documents  on 
specific  sjmibologies  or  quality  matters. 
Given  these  standards  and  other 
documents,  as  well  as  the  comparatively 
greater  expertise  of  standards 
organizations  in  this  area,  we  do  not 
intend  to  develop  our  own  guidance 
documents  regarding  bar  code  details 
such  as  quality,  verification,  or  testing. 

The  bar  code  can  also  be  used  to 
access  the  medication  information 
found  in  the  professional  labeling  of  a 
specific  drug  product.  We  are  currently 
working  on  a  collaborative  initiative 
with  the  National  Library  of  Medicine 
and  the  Department  of  Veterans  Affairs 
to  create  a  collection  of  up  to  date, 
computer  readable  electronic  labels  for 
marketed  drug  products  called  the 
"DailyMed."  By  linking  the  NDC  to  the 
appropriate  label  in  the  DailyMed, 
people  will  be  able  to  use  computer 
systems  to  access  important  medication 
information  simply  by  scanning  the  bar 
code  foimd  on  the  drug  package.  This 
could  help  locate  proper  dosage 
instructions,  identify  drug  interactions, 
and  find  other  information  necessary  for 
the  safe  use  of  medications. 

E.  Where  on  the  Label  Would  the  Bar 
Code  Appear?  (Proposed  §  201 .25(c)(2)) 

In  the  public  meeting  notice,  we 
asked  where  the  bar  code  should  be 
placed.  We  asked  if  there  were  benefits 
to  placing  bar  codes  on  immediate 
containers  and  if  there  was  a  way  to 
distinguish  whether  certain  containers 
with  a  bar  code  would  have  a  more      ■  >* 
significant  effect  on  preventing  '  f 

medication  errors  than  other  containers  ' 
(67  FR  41360  at  41361). 

Some  comments  suggested  that  the 
bar  code  go  on  every  package  level 
down  to  the  imit-of-use  or  unit  dose. 
Other  comments  recommended  placing 
the  bar  code  on  the  "immediate 
container"  or  unit  dose  or  unit-of-use 
package  only. 

In  contrast,  one  comment  expressed 
surprise  that  we  would  even  consider 
putting  bar  codes  on  unit  dose  or  unit- 
of-use  packages  because  of  the  potential 
impact  on  manufacturers. 

Several  comments  also  disagreed  as  to 
whether  we  should  specify  where  a  bar 
code  should  appear  on  a  particular 
package.  For  example,  one  comment 
recommended  that  we  draft  guidelines 
for  bar  code  placement;  the  guidelines 
would  consider  ergonomics,  scanner 


types,  symbologies,  and  packaging. 
Another  comment  would  require  the  bar 
code  to  be  placed  where  "the  typical 
user  of  the  scanning  device  can  reliably 
and  consistently  scan  it." 

In  contrast,  other  comments  stated 
that  we  should  not  restrict  the  bar 
code's  placement  on  a  package  because 
differences  relating  to  package  size, 
shape,  and  material  demand  flexibility 
as  to  the  bar  code's  placement. 

Proposed  §  201.25(c)(2)  would  require 
the  bar  code  to  appear  on  the  drug's 
label.  Section  201(k)  of  the  act  defines 
"label"  as  "a  display  of  wrritten,  printed, 
or  graphic  matter  upon  the  immediate 
container  of  any  article;  and  a 
requirement  made  by  or  under  authority 
of  this  act  that  any  word,  statement,  or 
other  information  appear  on  the  label 
shall  not  be  considered  to  be  complied 
with  unless  such  word,  statement,  or 
other  information  also  appears  on  the 
outside  container  or  wrapper,  if  aay 
there  be,  of  the  retail  package  of  such 
article,  or  is  easily  legible  through  the 
outside  container  or  wrapper."  Thus,  by 
requiring  the  bar  code  to  be  on  the 
drug's  label,  proposed  §  201.25(c)(2) 
would  result  in  bar  codes  on  the  drug's 
immediate  container  label  as  well  as  the 
outside  container  or  wrapper,  imless  the 
bar  code  is  easily  legible  and  machine- 
readable  through  the  outside  container 
or  wrapper. 

We  decline  to  adopt  the  comments' 
positions  to  require  bar  codes  on  all 
packages  or  only  o&  immediate 
containers  because  that  would  either 
result  in  too  many  products  being  bar 
coded  or  too  few.  For  example,  if  we 
required  every  package  to  bear  a  bar 
code,  then  arguably  a  shipping 
container  of  drugs  would  have  a  bar 
code,  even  though  no  hospital  would 
dispense  a  drug  directly  from  a  shipping 
container  to  a  patient,  and  a  bar  code  on 
the  shipping  container  would  have  no 
impact  on  medication  errors.  (The  bar 
code  could  help  with  inventory  control 
and  tracking,  but  such  matters  are 
outside  the  scope  of  this  proposed  rule.) 
If  we  required  only  the  immediate 
container  (which  is  the  container  that  is 
in  direct  contact  with  the  drug  at  all 
times)  to  have  a  bar  code,  then  patients 
receiving  multiple-unit  containers  (such 
as  a  box  holding  blister  packed  tablets) 
would  be  vulnerable  to  medication 
errors  because  the  multiple-unit 
container  would  not  have  a  bar  code. 

As  the  previous  paragraph  suggests, 
there  may  be  more  than  one  bar  code  on 
a  product  depending  on  the  package  and 
whether  it  has  a  unique  NDC  number. 
For  example,  assume  that  you  make 
drug  tablets  that  are  individually 
packaged  in  a  plastic  blister  pack  and 
then  boxed  in  a  cardboard  container.  If 


the  individually  packaged  tablets  have  a 
unique  NDC  niunber,  then  each 
individual  bUster  pack  would  have  a  bar 
code.  The  cardboard  container  holding 
the  blister  pack  would  have  to  have  a 
bar  code,  too,  because  the  cardboard 
container  would  be  an  "outer  container" 
within  the  statutory  definition  of 
"label." 

Although  proposed  §201. 25(c)(2) 
would  not  require  the  bar  code  to 
appear  at  a  specific  location  on  a 
product,  proposed  §  201.25(c)(l)(ii) 
would  require  the  bar  code  to  remain 
intact  under  normal  conditions  of  use.~-  . 
The  latter  requirement  may  influence 
the  bar  code's  location. 

F.  What  Would  Happen  if  a  Bar  Code 
Could  Not  Be  Put  on  a  Product? 

The  proposed  rule  would  not  contain 
an  exemption  provision.  We  are  aware 
of  industry-conducted  pilot  studies  that 
have  placed  RSS  bar  codes  on  small 
vials  (Ref.  35).  These  pilot  studies 
suggest  that  almost  all  products  are 
capable  of  bearing  a  bar  code.  However, 
some  comments  from  the  public 
meeting  suggested  that  small  products 
might  not  be  capable  of  bearing  a  bar 
code  and  recommended  that  we  allow 
for  exemptions. 

We  decline  to  create  an  exemption 
provision  because  we  believe  that 
almost  all  products  are  capable  of 
bearing  a  bar  code.  In  addition, 
exemption  provisions  sometimes  create 
unintended  administrative  problems 
and  consume  agency  resoiut:es  as  some 
individuals  or  firms  may  be  tempted  to 
submit  exemption  requests 
notwithstanding  their  ability  to  comply 
with  a  particular  regulatory 
requirement.  For  example,  if  we  were  to 
create  a  general  exemption  provision,  a 
firm  whose  drug  product  was  packaged 
in  a  small  vial  might  seek  an  exemption 
even  though  it  could  use  a  RSS  linear 
bar  code  on  that  vial.  If  we  tried  to 
impose  a  limitation  on  the  exemption, 
such  as  allowing  for  possible 
exemptions  if  it  vyould  not  be 
technologically  feasible  to  affix  a  bar 
code  on  the  label,  a  firm  might  argue 
over  whether  economic  or  other 
considerations  determined  whether  a 
bar  code  was  technologically  feasible.  In 
the  end,  we  could  be  obliged  to  devote 
resources  to  reviewing,  deciding,  and 
perhaps  re-examining  exemption 
requests,  and  we  can  avoid  that 
potential  drain  on  FDA  resources  by  not 
creating  an  exemption  provision.  We 
invite  comment  as  to  whether  any 
specific  product  or  class  of  products 
should  be  exempt  from  a  bar  code 
requirement  and  the  reasons  why  such 
an  exemption  is  considered  to  be 
necessary.  We  also  invite  comment  on 
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how  we  might  create  a  waiver  provision 
that  would  minimize  the  potential  for 
misuse  of  the  waiver.  We  will  consider 
whether  to  incorporate  specific 
exemptions  into  the  rule. 

G.  What  Is  the  Proposed  Implementation 
Plan? 

If  we  issue  a  Tinal  rule  to  require  bar 
coding,  we  would  require  bar  codes  on 
human  prescription  drugs  and  OTC 
drugs  dispensed  under  an  order  and 
commonly  used  in  hospitals  within 
three  years  after  we  publish  the  final 
rule  in  the  Federal  Register.  The  3-year 
period  would  give  affected  parties  time 
to  obtain  NDC  numbers,  if  necessary, 
exhaust  supplies  of  existing  labels,  and 
make  new  labels  that  contain  the  bar 
code  or  machine-readable  information. 

Additionally,  because  the  bar  code's 
addition  to  a  label  would  be  a 
ministerial  act  that  would  not  require  us 
to  exercise  any  judgment  as  to  the 
information  being  presented,  we  intend 
to  have  firms  whose  drug  products  are 
already  approved  or  marketed  notify  us 
about  the  addition  of  the  bar  code  to 
their  product  labels  through  an  annual 
report  (see  §  314.81{b)(2)(iii)  (21  CFR 
314.81(b)(2)(iii)  and  601.12(d)).  For 
marketed  OTC  drugs,  there  is  no  ■ 
comparable,  routine  reporting 
requirement  if  the  drug  is  not  the 
subject  of  an  approved  new  drug 
application,  and  we  do  not  intend  to 
impose  any  reporting  obligation  relating 
to  bar  codes  on  OTC  drugs. 

We  recognize  that  the  oar  codes' 
ability  to  prevent  medication  errors 
depends  on  many  external  factors 
outside  this  rule,  such  as  the  availability 
of  bar  code  scanners,  computer  softweu* 
that  can  process  the  bar  code 
information  and  compare  it  against 
patient  information,  training  health  care 
professionals  to  use  scanning 
equipment,  and  the  willingness  of 
hospitals  to  invest  in  bar  code  scanning 
equipment.  However,  requiring  bar 
coding  on  human  drugs  is  a  necessary 
"first  step"  for  promoting  the  use  of 
technology  to  combat  medication  errors 
(Ref.  42). 

We  also  acknowledge  the  various 
comments  from  the  public  meeting 
suggested  different  implementation 
periods  for  this  rule.  In  general,  some 
comments  suggested  short 
implementation  dates  measured  in 
months  whereas  other  comments 
suggested  implementatioi^  dates 
measured  in  years.  A  few  comments 
suggested  different  implementation 
dates  for  different  products  or  would 
have  the  implementation  date  depend 
on  the  product's  potential  for  harm. 
Several  comments  recommended 
requiring  bar  codes  to  contain  the  NDC 


number  first,  and  require  the  lot  number 
and  expiration  date  at  some  future  date. 

We  decided  on  the  3-year 
implementation  date  to  give  affected 
firms  time  to  redesign. their  labels  and 
exhaust  pre-existing  label  stocks  and  to 
give  hospitals  time  to  decide  which 
scanning  devices  or  systems  to  develop 
or  purchase.  Additionally,  as  we 
suggested  earlier,  we  want  to  give 
hospitals  more  time  to  decide  whether 
they  would  be  willing  to  work  with 
pharmaceutical  firms  to  have  other 
information  (such  as  lot  number  and 
expiration  date)  encoded.  While  we 
believe  the  3-year  implementation  date 
is  appropriate,  we  invite  comment  on 
whether  the  implementation  period  can 
and  should  be  shortened. 

We  decline  to  create  a  "phased-in" 
implementation  system  whereby  we 
would  require  the  NDC  number  first, 
and  then  require  inclusion  of  lot 
numbers  and  expiration  dates  at  a  future 
time.  As  we  explained  earlier  in  section 
II.C.2  of  this  document,  we  lack  data 
that  would  support  requiring  lot 
numbers  and  expiration  dates  on  bar 
codes  at  this  time.  While  we  will  not 
object  if  firms  volunteer  to  encode  such 
information  (assuming  that  they  encode 
the  correct  information),  we  will  not 
require  or  specify  any  implementation 
period  for  the  encoding  of  lot  number 
and  expiration  date  information. 

H.  How  Does  This  Rule  Apply  to  Blood 
and  Blood  Components?  (Proposed 
§606.121(c)(13)) 

Like  medication  errors,  errors 
involving  blood  transfusions  can  result 
in  serious  injury  or  death.  For  example, 
one  study  examined  reported 
transfusion  errors  occurring  betwee» 
lanuary  1.  1990.  and  December  31,  1999, 
fit>m  approximately  256  transfusion 
services  in  New  York  (Ref.  43).  The 
study  focused  on  reports  involving  the 
administration  of  a  unit  of  blood  to 
someone  other  than  the  intended  patient 
or  the  issuance  of  incorrect  blood 
because  of  a  blood  bank  or  phlebotomy 
error.  During  the  study  period,  nine 
million  red  blood  cell  and  whole-blood 
units  were  transfused,  and  659  cases  of 
erroneous  administration  were 
observed,  for  a  frequency  of  1  error  per 
14,000  transfusions.  Five  cases  resulted 
in  fatalities,  at  a  rate  of  1  per  1.800,000 
units.  In  cases  where  the  patient 
received  an  incompatible  unit,  nearly 
half  (47  percent)  suffered  no  ill  effects, 
but  41  percent  of  the  cases  resulted  in 
an  acute  hemolytic  reaction,  and  2 
percent  resulted  in  fatalities  (id.)  The 
most  common  error  outside  blood  banks 
was  administering  properly  labeled 
blood  to  a  patient  other  than  the  one  for 
whom  the  unit  was  intended  (37 


percent).  In  blood  banks,  the  study 
identified  issuance  of  the  wrong  unit  (4 
percent)  and  testing  errors  (7  percent)  as 
some  common  errors  (id.). 

Current  FDA  regulations,  at  21  CFR 
606.121(c)(13),  state  that  the  container 
label  for  blood  and  blood  components 
"may  bear  encoded  information  in  the 
form  of  machine-readable  symbols 
approved  for  use  by  the  Director.  Center 
for  Biologies  Evaluation  and  Research." 
The  reference  to  "machine-readable 
symbols"  in  §606.121(c)(13)  was 
intended  to  be  flexible  and 
accommodate  changes  in  machine- 
readable  technologies.  For  example, 
FDA  recognized  the  use  of  Codabar  (a 
specific  bar  code  symbology)  in  1985, 
and,  in  2000,  approved  the  use  of  ISBT 
128,  version  1.2.0  (Ref.  44). 

Unlike  the  situation  for  other 
prescription  drugs,  there  is  already 
substantial  use  of  bar  codes  for  blood 
and  blood  products.  Most  blood 
establishments  currently  use  machine- 
readable  symbols  or  "ABC  Codabar"  on ' 
their  blood  and  blood  component  labels. 
In  August.  1989,  the  International 
Society  for  Blood  Transfusion  (ISBT).  an 
organization  established  to  promote  and 
maintain  a  high  level  of  ethical, 
medical,  and  scientific  standards  in 
blood  transfusion  medicine  and  science 
throughout  the  world,  recognized  that 
ABC  Codabar.  the  first  bar  coding 
system  adopted  by  the  health  care 
industry,  was  becoming  outdated  and 
initiated  the  design  of  a  new  system 
using  the  bar  code  symbology  which 
eventually  became  known  as  ISBT  128. 

In  December,  1996.  the  International 
Council  for  Commonality  in  Blood  Bank 
Automation  (ICCBBA)  held  an  ISBT  128 
Consensus  Conference  in  Washington, 
DC.  to  provide  an  opportunity  for 
dialogue  among  the  affected  industry 
groups  and  FDA.  Although  there  was  a 
consensus  for  use  of  ISBT  128.  some 
participants  expressed  concerns 
regarding  implementation  time  frames 
and  costs  of  implementation  to  hospital 
transfusion  services.  However.  ISBI*  128 
has  numerous  advantages  over  the  ABC 
Codabar.  For  example.  ISBT  128  is  more 
secuire,  allows  more  flexibility  in  coding 
highly  variable  information,  uses 
double-density  coding  to  allow  more 
information  to  be  encoded  in  a  limited 
space,  and  can  be  interpreted  by  the 
same  bar  code  readers  used  with  ABC 
Codabar. 

The  ISBT  128  bar  code  system 
established  by  ISBT  is  similar,  but  not 
identical  to.  Code  128.  ISBT  128  is  a 
copyrighted  symbology.  The  ability  to 
read,  store,  interpret,  transfer,  print,  or 
otherwise  manipulate  ISBT  128  data 
structures  requires  registration  with  the 
ICCBBA  and  payment  of  an  annual 
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licensing  fee,  and  the  ICCBBA  uses  the 
fees  to  revise,  enhance,  extend,  and 
maintain  the  ISBT  128  system  and 
associated  databases  (Ref.  45).  The  ISBT 
Council  accepted  an  application 
specification  for  ISBT  128  in  July,  1994, 
and  approved  a  resolution  that  all  bar 
coded  blood  products  collected  after 
July  4, 1998.  be  labeled  using  ISBT  128. 
However,  the  use  of  ISBT  128  in  the 
United  States  has  been  slow,  and  the 
ISBT  128  system  has  not  been 
implemented  in  accordance  with  the 
ISBT  Council's  resolution. 

Despite  the  international  convention 
and  guidance  document,  comments 
submitted  in  response  to  the  public 
meeting  suggest  that  §606.121(c){13) 
has  not  resulted  in  a  uniform, 
international  bar  coding  system  for 
blood  in  the  United  States.  While  some 
comments  described  ISBT  128  in 
favorable  terms,  stating,  for  example, 
that  it  allows  more'information  to  be 
encoded  or  is  more  accurate  than 
Codabar  or  that  ISBT  128  represents  an 
internationally-accepted  standard  for 
blood,  at  least  one  comment  indicated 
that  licensing  fees  associated  with  ISBT 
128  may  deter  hospitals  from  using  the 
ICCBBA  system.  Comments  were  also 
divided  as  to  whether  to  require  the  use 
of  ISBT  128  or  simply  require  the  use 
of  "machine  readable"  symbols. 

We  considered  whether  the  proposal 
should  specify  the  use  of  ABC  Codabar, 
ISBT  128,  a  different  symbology  or 
standard,  or  simply  require  the  use  of 
"machine-readable  information" 
approved  by  the  CBER  Director.  Each 
approach  has  its  advantages  and 
disadvantages.  For  example,  requiring 
the  use  of  ISBT  128  would  help  ensure 
a  uniform  bar  coding  standard  for  blood 
and  blood  components  and  be 
consistent  with  the  international 
standard,  but  requiring  ISBT  128  would 
mean  that  we  would  have  to  institute 
new  rulemaking  if  a  new  symbology, 
standard,  or  technology  was  adopted. 
Requiring  "machine-readable" 
information  approved  by  the  Director  of 
CBER  would  allow  CBER  to  consider 
new  technologies  in  the  future,  but 
could  result  in  some  blood 
establishments  adopting  one  system  and 
others  using  a  different  system,  thereby 
defeating  the  goal  of  creating  a  uniform 
system  for  identifying  blood  and  blood 
components.  Therefore,  we  invite 
comment  as  to  whether  we  should 
require  the  use  of  ISBT  128,  require  the 
use  of  a  symbology  consistent  with  that 
required  for  drugs  in  proposed  §  201.25, 
or  require  "machine-readable 
information"  as  approved  by  the 
Director  of  CBER  or  some  other  standard 
or  symbology. 


In  developing  this  proposal,  we 
recognize  that  the  blood  industry 
currently  uses  a  machine-readable  code 
that  does  not  meet  UCC/EAN  standards. 
Some  comments  at  the  public  meeting 
stated  that  the  scanners  are  capable  of 
reading  multiple  systems  (e.g.,  UCC/ 
EAN  and  ISBT).  Based  on  our 
understanding  of  the  state  of  the 
industry  and  the  ability  of  scanners  to 
read  more  than  one  symbology,  we 
decided  to  propose  a  rule  that  would 
permit  the  existing  coding  to  continue. 
We  invite  comments  on  whether  this 
proposal  is  feasible  or  whether  we 
should  require  the  use  of  UCC/EAN 
standards  for  blood  and  blood 
components. 

The  proposal  would  require  that  the 
machine-readable  information  meet 
certain  minimum  requirements  and  be 
approved  by  the  Director  of  CBER. 
These  minimum  requirements  would 
move  us  closer  to  the  goal  of  increasing 
patient  safety.  We  anticipate  that  the 
industry  will  standardize  encoded 
machine-readable  information  and 
readers,  using  our  minimum 
requirements  to  minimize,  to  the 
greatest  extent  possible,  the  need  for 
"country-specific"  software  and  the 
high  cost  associated  with  software 
development  and  maintenance. 

Thus,  we  propose  to  amend 
§  606.121(c)(13)  to  require  the  use  of 
"machine-readable  information" 
approved  by  the  Director  of  CBER.  The 
Director  will  review  the  machine- 
readable  information  technology  to 
ensure  that  the  minimum  requirements 
are  met  regarding  the  accuracy  of  the 
required  labeling  information,  spacing, 
and  conditions  of  use. 

Proposed  §606.121(c)(13)  also  would: 

•  Explain  that  all  blood 
establishments  that  manufacture, 
process,  repackage,  or  relabel  blood  or 
blood  components  intended  for 
transfusion  and  regulated  imder  the  act 
or  the  Public  Health  Service  Act  are 
subject  to  the  machine-readable 
information  requirement.  This  would  be 
consistent  with  the  pre-existing 
requirement  at  §  606.121(a)  and  (b). 

•  State  that  blood  and  blood 
components  intended  for  transfusion  are 
subject  to  the  machine-readable 
information  requirement.  This  would  be 
consistent  with  the  pre-existing 
requirement  at  §  606.121(a)  that 
describes  the  purpose  behind  container 
label  requirements. 

•  Describe  the  minimum  contents  of 
the  machine-readable  information  as  a 
unique  facility  identifier,  lot  number 
relating  to  the  donor,  product  code,  and 
the  donor's  ABO  blood  group  and  Rh 
type.  This  would  reflect  the  pre-existing 


requirement  at  §  606.121(c)(1).  (c)(2). 
(c)(3),  (c)(10),  and  (c)(12). 

•  Specify  that  the  machine-readable 
information  must  be  imique  to  the  blood 
or  blood  component,  be  surrounded  by 
sufficient  blank  space  so  that  the 
machine-readable  information  can  be 
read  correctly,  and  remain  intact  under 
normal  conditions  of  use.  This  would  be 
consistent  with  the  preexisting 
requirement  at  §  606.120(c)  that  requires 
labeling  to  be  clear  and  legible. 

•  State  that  the  machine-readable 
information  must  appear  on  the  label  of 
the  blood  or  blood  component  which  is 
or  can  be  transfused  to  a  patient  or  from 
which  the  blood  or  blood  component 
can  be  taken  and  transfused  to  a  patient. 
The  proposal  would  not  specify  where 
the  machine-readable  information  must 
appear  on  the  label.  To  illustrate  how 
this  would  work,  the  proposal's 
reference  to  any  blood  or  blood 
component  would  include  a  unit  of 
whole  blood,  packed  red  blood  cells, 
plasma,  platelets,  and  cryoprecipitate 
AHF.  The  imit  of  blood  or  blood 
component  label  would  contain  the 
machine-readable  information  if  the 
blood  or  blood  component  has  any 
possibility  of  being  transfused  to  a 
patient,  whether  or  not  the  unit  is 
actually  transfused.  Additionally,  the 
phrase,  "from  which  the  blood  or  blood 
component  can  be  taken  and  transfused 
to  a  patient"  would  include  the 
circumstance  where  blood  or  a  blood 
component  is  extracted  or  aspirated 
with  a  syringe  from  the  container  of 
blood  or  blood  component  in  order  to 
transfuse  to  a  patient.  This  technique 
might  be  used  when  transfusing 
neonates  or  under  other  medically 
necessitated  circumstances.  In  this  case, 
the  blood  or  blood  component  from 
which  the  aspirate  is  taken  must  have 
affixed  to  it  a  label  containing  the 
required  machine-readable  information. 
This  would  be  consistent  with  the  pre- 
existing requirement  at 
§606.121(c)(8)(iii)  that  requires  specific 
statements  if  a  product  is  intended  for 
transfusion. 

We  also  invite  comment  on  how  the 
proposed  rule  might  affect  hospitals 
where  patients  receive  blood  or  blood 
components.  Specifically,  we  want  to 
hear  how  the  proposal  might  affect  a 
hospital's  decision  to  purchase  a 
machine  reader  (e.g.,  scanner)  that 
properly  identifies  the  intended 
recipient  of  the  blood  or  blood 
component.  To  prevent  medical  errors, 
this  machine  reader  would  need  to  be 
compatible  with  the  machine  readable  - 
information  encoded  on  the  blood  or 
blood  component  label,  yet  a  hospital's 
purchasing  decision  might  also  be 
influenced  by  the  bar  codes  appearing 


12514 


Federal  Register /Vol.  68,  No.  50 /Friday.  March  14,  2003  /  Proposed  Rule 


on  drugs  and  OTC  drugs  that  are 
dispensed  pursuant  to  an  order  and 
commonly  used  in  the  hospital. 
We  intend  to  make  a  machine- 
readable  information  requirement 
effective  for  blood  and  blood 
components  3  years  after  we  publish  a 
final  rule  in  the  Federal  Register. 
Changes  to  existing  blood  and  blood 
component  labels  would  require  the 
submission  of  an  annual  report  as 
described  in  21  CFR  601.12(f)(3). 

/.  What  Bar  Code  Requirement  Would 
Apply  to  Biological  Products?  (Proposed 
§610.67) 

The  proposal  would  create  a  new 
§  610.67  that  describes  a  new  labeling 
requirement  for  biological  products 
(other  than  blood  and  blood  products, 
which  would  be  covered  by  proposed 
§606.121(c)(13)).  Proposed  §610.67 
would  simply  state  that  biological 
products  must  be  labeled  in  accordance 
with  the  bar  code  requirements  at 
§  201 .25.  In  addition  to  the  separate 
authority  provided  by  section  351{j)  of 
the  Public  Health  Service  Act,  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
also  applie»  to  a  biological  product  that 
is  regulated  under  section  351  of  the 
Public  Health  Service  Act. 

The  proposal  would  not  apply  to 
biological  products  that  are  regulated  as 
devices  for  the  reasons  we  stated  earlier 
in  section  II.B.2.d  of  this  document. 

in.  Legal  Authority 

We  believe  we  have  the  authority  to 
impose  a  bar  coding  requirement  for  the 
efficient  enforcement  of  various  sections 
of  the  act.  These  include  sections 
201(n).  201(p).  501,  502,  503,  505.  and 
701(a))  (21  U.S.C.  321(n),  321(p),  351, 
352,  353,  355.  and  371(a))  of  the  act.  and 
sections  351  and  361  of  the  Public 
Health  Services  Act. 

A  bar  coding  requirement  for  drugs 
would  permit  the  efficient  enforcement 
of  the  misbranding  provisions  in  section 
502(a)  and  (f)  of  the  act,  as  well  as  the 
safety  and  effectiveness  provisions  of 
sections  201(p)  and  505  of  the  act.  Bar 
coding  is  expected  to  significantly 
advance:  (1)  The  provision  of  adequate 
directions  for  use  to  persons 
prescribing,  dispensing,  and 
administering  the  drug;  (2)  the  provision 
of  adequate  warnings  against  use  by 
patients  where  a  drug's  use  may  be 
dangerous  to  health:  and  (3)  the 
prevention  of  unsafe  use  of  prescription 
drugs. 

Section  502(a)  of  the  act  prohibits 
false  or  misleading  labeling  of  drugs. 
This  prohibition  includes,  under  section 
201  (n)  of  the  act,  failure  to  reveal 
material  facts  relating  to  potential 
consequences  under  customary 


conditions  of  use.  Information  in  a 
database  that  could  be  readily  accessed 
through  the  use  of  a  bar  code,  such  as 
the  drug  strength,  dosage  form,  route  of 
administration,  and  active  ingredient 
and  drug  interactions  is  material  with 
respect  to  consequences  which  might 
result  from  use  of  the  drug  under  such 
conditions  of  use.  Because  all  the  drugs 
(prescription  drugs  and  the  subset  of 
covered  OTC  drugs)  covered  by  this 
proposal  may  be  used  in  the  hospital 
setting,  sudh  use  in  hospitals  can  be 
considered  the  "conditions  of  use  as  are 
customary  or  usual."  As  is  made  clear 
in  section  I  of  this  document,  bar  coding 
can  be  expected  to  reduce  the  incidence 
of  the  following  types  of  medication 
errors: 

•  Administering  the  wrong  dose  to  a 
patient; 

•  Administering  a  drug  to  a  patient 
who  is  known  to  be  allergic; 

•  Administering  the  wrong  drug  to  a 
patient  or  administering  a  drug  to  the 
wrong  patient; 

•  Administering  the  drug  incorrectly; 

•  Administering  the  drug  at  the  wrong 
time;  and 

•  Missing  or  duplicating  doses. 
Because  information  accessed  through 

use  of  the  bar  code  will  reveal  material 
facts  relating  to  potential  consequences 
under  customary  conditions  of  use,  the 
bar  code  requirements  are  justified 
under  section  502(a)  of  the  act. 

Section  502(0  of  the  act  requires  drug 
labeling  to  have  adequate  directions  for 
use.  adequate  warnings  against  use  by 
patients  where  its  use  may  be  dangerous 
to  health,  as  well  as  adequate  warnings 
against  unsafe  dosage  or  methods  or 
duration  of  administration,  in  such 
manner  and  form,  as  necessary  to 
protect  users.  The  bar  code  would  make 
it  easier  for  the  person  administering  the 
drug  to  have  full  access  to  all  of  the 
drug's  labehng  information,  including 
directions  for  use.  warnings  and 
contraindications.  Moreover,  because 
the  bar  code's  information  would  go  to 
the  computer  where  it  could  be 
compared  against  the  patient's  drug 
regimen  and  medical  record,  the  person 
administering  the  drug  will  be  able  to 
determine  whether  the  right  patient  is 
receiving  the  right  drug  (including  the 
right  dose  of  that  drug  in  the  right  route 
of  administration)  at  the  right  time.  The 
person  administering  the  drug  will  also 
be  able  to  avoid  giving  products  to  a 
patient  who  might  be  allergic  to,  or 
otherwise  unable  to  take,  a  particular 
drug.  Because  the  bar  code  will  facilitate 
access  to  information  including 
adequate  directions  for  use  and 
adequate  warnings,  the  bar  code 
requirements  are  justified  under  section 
502(f)  of  the  act. 


In  addition  to  the  misbranding 
provisions,  the  premarket  approval 
provisions  of  the  act  authorize  FDA  to 
require  that  prescription  drug  laheling 
provide  the  practitioner  with  adequate 
information  to  permit  safe  and  effective 
use  of  the  drug  product.  Under  section 
505  of  the  act,  we  will  approve  a  new 
drug  application  (NDA)  only  if  the  drug 
is  shown  to  be  safe  and  effective  for  its 
intended  use  under  the  conditions  set 
forth  in  the  drug's  labeling.  Bar  coding 
will  ensure  the  safe  and  effective  use  of 
drugs  by  reducing  the  number  of 
medication  errors  in  hospitals  and  other 
health  care  settings.  Such  coding  would 
allow  health  care  professionals  to  use 
bar  code  scanning  equipment  to  verify 
that  the  right  drug  (in  the  right  dose  and 
right  route  of  administration)  is  given  to 
the  right  patient  at  the  right  time. 

Section  505(b)(1)(D)  of  the  act 
requires  a  new  drug  application  to 
contain  a  full  description  of  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufactiu-e, 
processing,  and  packing  of  such  drug. 
The  same  requirement  exists  for 
abbreviated  new  drug  applications  (see 
section  505(j)(2)(A)(vi)  of  the  act)  and 
for  biological  products  (see  section 
351(a)(2)(B)(i)(Il)  of  the  Public  Health 
Service  Act).  Information  in  the  bar 
code  would  reflect  the  facilities  and 
controls  used  to  manufacture  the 
product.  As  described  in  section  II.C.l 
of  this  document,  the  NDC  number 
would  identify  the  manufacturer, 
product,  and  package. 

A  bar  coding  requirement  also  would 
permit  the  efficient  enforcement  of  the 
adulteration  provisions  of  the  act.  A 
regulation  requiring  the  bar  coding  of 
products  should  avert  unintentional  mix 
up  and  mislabeling  of  drugs  during 
labeling,  packaging,  relabeling,  and 
repackaging.  A  bar  coding  requirement 
therefore  prevents  adulteration  under 
section  501(a)(2)(B)  of  the  act.  It  is  a 
manufacturing  method  or  control 
necessary  to  ensure  that  a  drug  product 
has  the  identity  and  strength  its  labeling 
represents  it  to  have,  and  meets  the 
quality  and  purity  characteristics  which 
the  drug  purports  or  is  represented  to 
possess. 

Requiring  that  the  bar  code  be 
surrounded  by  sufficient  blank  space, 
and  remain  intact  under  normal 
conditions  of  use.  would  also  further  the 
efficient  enforcement  of  section  502(c) 
of  the  act.  Section  502(c)  of  the  act 
provides  that  a  drug  product  is 
misbranded  if:  Any  word,  statement,  or 
other  information  required  by  or  under 
authority  of  this  Act  to  appear  on  the 
label  or  labeling  is  not  prominently 
placed  thereon  with  such 
conspicuousness  (as  compared  with 
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other  labeling)  and  in  such  terms  as  to 
render  it  likely  to  be  read  and 
understood  by  the  ordinary  individual 
under  customary  conditions  of  purchase 
and  use.  The  requirement  that  the  bar 
code  be  surrounded  by  sufficient  blank 
space  and  remain  intact  under  normal 
Conditions  of  use  would  help  ensure 
that  the  bar  code  can  be  read  easily  and 
accurately  so  that  its  safety  benefits  may 
be  realized. 

Because  biological  products, 
including  blood,  are  also  prescription 
drug  products,  the  sections  of  the  act 
discussed  elsewhere  in  this  legal 
authority  section  provide  ample  legal 
authority  for  promulgating  a  regulation 
requiring  bar  coding  for  such  biological 
products.  There  is,  however,  additional 
legal  authority  for  the  rule's 
requirements  as  to  biological  products. 
Section  351  of  the  Public  Health  Service 
Act  authorizes  the  imposition  of 
restrictions  through  regulations 
"designed  to  insure  the  continued 
safety,  purity,  and  potency"  (including 
effectiveness)  of  the  products.  Biological 
product  licenses  are  to  be  "issued, 
suspended,  and  revoked  as  prescribed 
by  regulations"  (42  U.S.C.  262(d)(1);  see 
§§  601.4  through  601.6).  The  bar  code 
requirement  for  biological  drugs,  and 
the  machine-readable  information 
requirement  for  blood  and  blood 
products,  is  designed  to  insure  the 
continued  safe  and  effective  use  of 
licensed  biological  products.  Therefore, 
if  this  rule  were  finalized,  we  may 
refuse  to  approve  biologies  license 
applications  (BLAs),  or  may  revoke 
already  approved  licenses,  for  biological 
drug  products  that  do  not  have  such 
codes. 

Additionally,  section  361  of  the 
Public  Health  Service  Act  authorizes 
regulations  necessary  to  prevent  the 
introduction,  transmission,  or  spread  of 
communicable  diseases.  With  specific 
regard  to  blood  and  blood  products,  the 
requirement  for  machine  readable 
information  will  aid  in  the  recall, 
quarantine  and  retrieval  of  units  that  are 
at  risk  of  spreading  communicable 
diseases. 

After  the  effective  date  of  any  final 
rule,  if  a  product  required  by  the  final 
rule  to  bear  a  bar  code  does  not  have 
such  a  bar  code,  the  product  may  be 
considered  adulterated  or  misbranded 
under  the  act  and  would  be  subject  to 
regulatory  action.  Our  enforcement 
actions  under  the  act  include  seizure, 
injunction,  and  prosecution,  and 
violation  may  result  in  withdrawal  of  an 
NDA  or  BLA. 


IV.  Environmental  Impact  . 

We  have  determined  under  21  CFR 
25.30(h)  and  25.30(k)  that  this  action  is 
of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  pubUc  comment  and 
review  by  the  Office  of  Management  and 
Budget  (0MB)  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  We  describe  the  provisions  in 
this  section  of  the  document  with  an 
estimate  of  the  annual  reporting  biurden. 
Our  estimate  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information. 

We  invite  comments  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
FDA's  functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciuacy  of  FDA's  estimate  of  the 
biu-den  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
buirden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Bar  Code  Label  Requirement  for 
Hmnan  Drug  Products  and  Blood. 

Description:  We  are  proposing  a  new 
rule  that  would  require  human  drug 
product  and  biological  product  labels  to 
have  bar  codes.  The  proposed  rule 
would  require  bar  codes  on  human 
prescription  drug  products  and  OTC 
drug  products  that  are  dispensed 
pursuant  to  an  order  and  commonly 
used  in  hospitals  and  would  require 
machine-readable  information  on  blood 
and  blood  components.  For  human 
prescription  drug  products  and  OTC 
drug  products  that  are  dispensed 
pursuant  to  an  order  emd  commonly 
used  in  hospitals,  the  bar  code  would 
contain  the  National  Drug  Code  for  the 
product.  For  blood  and  blood 
components,  the  proposed  rule  would 
specify  the  minimum  contents  of  the 
machine-readable  information  approved 
by  the  Director  of  the  Center  for 
Biologies  Evaluation  and  Research  as 


blood  centers  have  generally  agreed 
upon  the  information  to  be  encoded  on 
the  label.  The  proposed  rule  would  help 
reduce  the  number  of  medication  errors 
in  hospitals  and  other  health  care 
settings  by  allowing  health  care 
professionals  to  use  bar  code  scanning 
equipment  to  verify  that  the  right  drug 
(in  the  right  dose  and  right  route  of 
administration)  is  being  given  to  the 
right  patient  at  the  right  time. 

Because  the  Center  for  Drug 
Evaluation  and  Research  would  have 
bar  code  information  for  drugs  subject  to 
a  new  drug  application  or  abbreviated 
new  drug  application  to  be  reported 
through  an  annual  report,  this  proposed 
rule  affects  the  reporting  burden 
associated  with  §  314.81(b)(2)(iii)  (21 
CFR  314.81(b)(2)(iii)).  Section 
314.81(b)(2)(iii)  requires  the  submission 
of  an  annual  report  containing  a 
representative  sample  of  package  labels 
and  a  sununary  of  labeling  changes  (or, 
if  no  changes  have  been  made,  a 
statement  to  that  effect)  since  the 
previous  report.  Here,  the  bar  code 
would  result  in  a  labeling  change.  We 
have  previously  estimated  the  reporting 
burden  for  submitting  labels  as 
currently  required  under 
§  314.81(b)(2)(iii),  and  OMB  has 
approved  the  collection  of  information 
until  March  31,  2005  under  OMB 
control  number  0910-0001.  We  are  not 
re-estimating  these  approved  burdens  in 
this  rulemaking;  we  are  only  estimating 
the  additional  reporting  biu-dens 
associated  widi  the  submission  of  label 
changes  under  §  314.81(b)(2)(iii). 

Minor  label  changes  for  blood  and 
blood  products  may  be  reported  as  part 
of  an  annual  report,  as  described  in  21 
CFR  601.12(f)(3),  and  we  would 
consider  the  machine-readable 
information  on  blood  and  blood  product 
labels  to  be  a  minor  change.  We  have 
previously  estimated  the  reporting 
burden  for  submitting  labels  as 
currently  required  under  §  601.12(f)(3), 
and  OMB  has  approved  the  collection  of 
information  until  August  31,  2005  under 
OMB  control  number  0910-3338.  We 
are  not  re-estimating  these  approved 
bujdens  in  this  rulemaking;  we  are  only 
estimating  the  additional  reporting 
burdens  associated  with  the  submission 
of  label  changes  under  §  601.12(f)(3). 

Description  of  Respondents:  Persons 
who  manufocture,  repackage,  or  relabel 
prescription  drug  products  or  OTC 
drugs  that  are  dispensed  pursuant  to  an 
order  and  commonly  used  in  hospitals, 
and  blood  establishments. 

We  estimate  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden^ 

21  CFR  Section 

No.  of 
Respondents 

Frequency  of 
Responses- 

Total  Annual 
Responses 

hiours  per 
Response 

Total  Hours 

§201.25.  §610.67 
§314.81(b)(2)(iii) 
§601. 12(f)(3) 
§606.121(c)(13) 
Total 

1.447 

1.447 

211 

981 

31.1 
5.9 
1 
42.507.7 

45.000 

8,576 

211 

41 .7  million 

24  hrs. 

10.5  mih. 

1  min. 

1  min. 

1.080.000 
1.497 
3.5 
695.000 
1.776.590.5 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Our  estimates  are  based  on  the 
following  assumptions. 

•  For  prescription  drugs  (including 
prescription  biologies  and  vaccines)  and 
OTC  dnigs  subject  to  the  bar  code 
requirement,  information  from  our  own 
records  indicates  that  there  are  1,447 
establishments  that  would  be  affected 
by  a  bar  code  requirement,  and  there  are 
approximately  89,800  separate, 
identifiable  product  packages  subject  to 
this  proposed  rule.  We  expect  that  half 
of  the  packages  (45,000)  would  need 
redesigned  labels  to  comply  with  a  bar 
code  requirement  because  they  do  not 
currently  use  coded  NDC  numbers.  This 
means  that  the  axmual  frequency  of 
reports,  under  proposed  §201.25  (and 
proposed  §  610.67  for  biological 
products  not  regulated  as  devices), 
would  be  31.1  (45,000  package  labels 
requiring  a  bar  code/ 1,44  7 
establishments  =  31.09  packages  per 
establishment,  which  we  have  roimded 
up  to  31.1).  Consultations  with  industry 
sources  suggest  thatthe  number  of 
hours  per  response  to  redesign  a 
package  label  to  include  bar  coded 
information  to  comply  with  this 
regulation  is  approximately  24  hours. 
Therefore,  the  total  burden  hours  for 
proposed  §  201.25  and  §  610.67  would 
be  1,080.000  hours  (45,000  packages  x 
24  hours  per  package  label  =  1,080,000 
hours). 

•  For  prescription  drugs  whose  label 
changes  would  be  reported  in  an  annual 
report  under  §  314.81  or  under 

§  601.12(f)(3)  for  biological  products), 
there  are  approximately  1,447  registered 
establishments  that  would  be  reporting. 
Information  on  listed  drugs  indicates 
there  are  89,800  separate,  identifiable 
product  packages  that  will  comply  with 
the  proposed  bar  code  requirement. 
These  packages  account  for  8,576 
separate  and  distinct  products  (each 
product  is  marketed  in  an  average  of 
10.47  packaging  variations).  This  means 
that  the  annual  frequency  of  reports 
would  be  5.9  (8,576  products  subject  to 
annual  reports/1.453  registered 
establishments  =  5.92  products  per 
registered  establishment,  which  we  have 
rounded  down  to  5.9).  Section 
314.81(b)(2)(iii)  requires  firms  to  submit 


an  annual  report  that  includes  a 
summary  of  any  changes  in  labeling 
since  the  last  annual  report.  Similarly, 
§601.12(f)(3)(I)(A)  requires 
manufacturers  of  biologies  to  include  in 
their  annual  reports  editorial  or  similar 
minor  labeling  changes.  We  expect  that 
the  addition  of  a  bar  code  to  a  label 
would  necessitate  a  simple  statement  in 
the  annual  report  declaring  that  the  bar 
code  has  been  added,  so  we  have 
assigned  an  estimate  of  one  minute  for 
such  statements  per  label.  Each 
product's  annual  report  would  include 
labels  for  all  packaging  variations.  Thus, 
the  total  reporting  burden  would  be 
1,496.67  hours  ((8,576  reports  x  10.47 
labels  (or  one  label  per  packaging 
variation)  per  report  x  1  minute  per 
report)/60  minutes  per  hour  =  1,496.67 
hours),  which  we  have  rounded  up  to 
1.497  hoiu-s. 

•  For  minor  labeling  changes  for  blood 
and  blood  components  included  in  an 
annual  report  under  §601. 12(f)(3)(i)(A), 
FDA's  database  indicates  there  are  211 
licensed  blood  and  blood  component 
manufacturers.  We  expect  that  the 
addition  of  machine-readable 
information  to  the  label  of  blood  and 
blood  components  would  necessitate  a 
simple  statement  in  the  annual  report 
declaring  that  the  machine-readable 
information  has  been  added,  so  we  have 
assigned  an  estimate  of  one  minute  for 
such  statements.  Thus,  the  total 
reporting  burden  would  be  3.5  hours 
((211  reports  x  1  minute  per  report)/60 
minutes  per  hour  =  3.516  hours),  which 
we  have  rounded  down  to  3.5  hours. 

•  For  the  requirement  in  proposed 
§  601.121  (c)(l 3)  to  include  machine- 
readable  information  on  blood  and 
blood  components,  FDA's  registration 
database  indicates  there  are  981  blood 
and  plasma  establishments.  The 
American  Association  of  Blood  Banks 
estimates  that  approximately  13.9 
million  blood  donations  are  collected 
annually.  We  estimate  that  each  blood 
donation  yields  approximately  three 
blood  components.  This  means  that  the 
frequency  of  responses  is  approximately 
41.7  million  occurrences  (13.9  million 
blood  donations  x  three  blood 
components  per  donation)  divided  by 


981  establishments  or  42,507.645 
occurrences  per  establishment,  which 
we  have  roimded  up  to  42,507.7.  We 
estimate  that  it  takes  1  minute  to  apply 
a  machine-readable  code  manually;  if  a 
blood  collection  facility  uses  an  on- 
demand  printer,  the  time  would  range 
between  15  to  30  seconds.  For  purposes 
of  this  estimate,  we  adopt  the  larger 
time  estimate  of  1  minute  per  machine- 
readable  information  for  blood,  thus 
resulting  in  an  annual  reporting  burden 
of  695,000  hours  ((41.7  million  reports 
X  one  minute  per  report)  /60  minutes 
per  hour  =  695,000  hours).  However,  we 
reiterate  that  facilities  using  on-demand 
printers  would  face  lower  burdens.  In 
addition,  blood  collection  centers  are 
currently  allowed  and  encouraged  to 
apply  machine  readable  information  to 
collections.  This  burden  estimate 
accounts  for  requiring  an  activity  that  is 
currently  voluntary  and  does  not  reflect 
an  additional  activity. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  the 
information  collection  requirements  of 
this  rule  to  OMB  for  review.  Interested 
persons  are  requested  to  fax  conunents 
regarding  information  collection  by 
April  14,  2003,  to  the  Office  of 
Information  and  Regulatory  AflFairs, 
OMB  (see  ADDRESSES). 

VI.  Executive  Order  13132:  Federalism 

We  have  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  We 
have  determined  that  the  nde  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  we 
have  concluded  that  the  rule  does  not 
contain  policies  that  have  federalism 
implications  as  defined  in  the  order 
and.  consequently,  a  federalism 
summary  impact  statement  is  not 
required. 
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VII.  Analysis  of  Impacts 

A.  Introduction 

We  have  examined  the  proposed  rule 
under  Executive  Order  12866.  the 
Regulatory  Flexibility  Act  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act,  the 
Unfunded  Mandates  Reform  Act,  and 
the  Congressional  Review  Act. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
.  regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  distributive  impacts  and 
equity).  Under  the  Regulatory  Flexibility 
Act  (as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act),  if 
a  regulation  has  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities,  we  must  analyze  regulatory 
options  that  would  minimize  the  impact 
on  small  entities.  Section  202(a)  of  the 
Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  regulation 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  or  by  the 
private  sector  of  $100  million  in  any  one 
year  (adjusted  annually  for  inflation). 
Currently,  such  a  statement  is  required 
if  costs  exceed  about  $110  million  for 
any  one  year.  The  Congressional  Review 
Act  requires  that  regulations  determined 
to  be  major  must  be  submitted  to 
Congress  before  taking  effect. 

The  proposed  rule  is  consistent  with 
the  principles  set  forth  in  Executive 
Order  12866  and  the  three  statutes.  We 
have  identified  the  proposed  rule  as  an 
economically  significant  regulatory 
action,  as  defined  in  Executive  Order 


12866.  We  believe  the  proposed  rule  is 
unlikely  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
The  expected  cost  of  this  proposed  rule 
is  greater  than  $110  million  in  a  single 
year  and  therefore  is  considered  a  major 
regulatory  action  as  defined  by  the 
Unfunded  Mandates  Reform  Act.  The 
Office  of  Information  and  Regulatory 
Affairs  (OIRA)  in  the  Office  of 
Management  and  Budget  (OMB)  has 
determined  this  proposed  rule  to  be 
major  under  the  Congressional  Review 
Act. 

We  contracted  with  the  Eastern 
Research  Group.  Inc.  (ERG),  to  collect 
data,  interview  industry'  experts,  and 
analyze  the  costs  and  benefits  of  the 
proposed  rule.  The  detailed  analyses 
and  references  in  support  of  the  impacts 
summarized  in  Table  2  are  included  in 
the  docket  as  Reference  46. 


Table  2.— Estik/iated  Impacts  of  the  Proposed  Rule  (in  Millions  of  Dollars) 
(Over  20-Year  Period  at  7-Percent  Discount  Rate) 


Impacts 

Regulatory 
Costs 

Anticipated  Hos- 
pital Costs^ 

Societal  Benefits^ 

Potential  Hospital 
Efficiencies^ 

Net  Benefits  (l)en- 
etits  minus  costs)* 

Present  Value 
Annualized 

$53.1 
$5.1 

$7,204.3 
$680.0 

$41,381.3 
$3,906.1 

$4,783.3-$7,643.0 
$451.5-$721.5 

$34,123.9 
$3,221.0 

^  Costs  due  to  voluntary  accelerated  purchase  and  utilization  of  bar  coding  systems. 

2  Benefits  to  public  health  due  to  avoidance  of  adverse  drug  events. 

3  Potential  efficiencies  in  reports,  records,  inventory,  and  other  hospital  activities. 
*  Net  benefits  include  only  public  health  benefits  of  increased  patient  safety. 


Table  2  presents  the  total  expected 
regulatory  costs  to  manufacturers, 
repackers,  relabelers,  retail  outlets,  and 
FDA.  Most  of  these  costs  will  occur 
during  the  first  several  years  after 
implementation.  Table  2  also  shows  the 
estimated  opportimity  costs  of  the 
expected  accelerated  investment  in  bar 
coding  systems  by  the  health  care 
sector.  These  investment  expenditures 
are  necessary  to  achieve  the  societal 
benefits  expected  from  the  proposed 
rule.  Table  2  also  shows  our  estimated 
range  of  possible  efficiencies  in  hospital 
activities  associated  with  accelerated 
adoption  of  technology.  Both 
anticipated  hospital  costs  and  societal 
benefits  would  occur  after  hospitals 
purchase  and  install  the  necessary 
equipment  to  take  advantage  of  bar 
codes.  The  net  benefit  figure  is  the 
societal  benefit  minus  the  induced 
expenditures  minus  the  regulatory  costs. 
This  estimate,  however,  accoimts  for 
neither  potential  hospital  efficiencies, 
nor  income  transfers  to  hospitals 
following  fewer  awards  for  medical 
malpractice. 


B.  Objective  of  the  Proposed  Rule 

The  objective  of  the  proposed  rule  is 
to  enable  the  health  care  sector  to  utilize 
technological  solutions  to  reduce 
preventable  adverse  drug  events 
(ADEs)2  associated  with  medication 
errors^  in  hospitals.^ 

C.  Estimate  of  Risk/Risk  Assessment 

In  1999,  the  Institute  of  Medicine 
(lOM)  issued  a  report  that  drew  public 
attention  to  the  nimiber  of  deaths  that 
occur  each  year  in  the  United  States 
from  preventable  medication  errors  in 
hospitals.  A  significant  proportion  of 
the  reported  deaths,  as  well  as  the 
additional  illnesses  and  morbidities. 


^  For  ttiis  analysis,  an  adverse  drug  event  (ADE) 
is  an  injury  from  a  medicine  (or  a  lack  of  an 
.  intended  medicine),  (source:  American  Society  of 
Hospital  Pharmacists.  1998) 

^  For  this  analysis,  a  medication  error  is  a 
preventable  event  that  may  cause  or  lead  to 
inappropriate  medication  use  or  patient  harm  while 
the  medication  is  in  the  control  of  the  health  care 
professional,  patient,  or  consumer,  (source: 
NCCMERP.  2002) 

'*  For  this  analysis,  a  hospital  is  a  facility  that 
provides  medical,  diagnostic,  and  treatment 
services  that  include  physician,  nursing,  and  other 
health  services  to  inpatients  and  the  specialized 
accommodation  services  required  by  inpatients, 
(source:  NAICS.  2002) 


were  associated  with  errors  involving 
FDA-regulated  products,  especially 
medications.  This  section  briefly 
describes  the  agency's  efforts  to  estimate 
the  current  niunber  of  preventable 
ADEs. 

The  public  health  literature  includes 
many  attempts  to  determine  the  rate  of 
preventable  ADEs  in  United  States 
hospitals,  although  these  studies 
typically  employed  varying 
methodologies  and  definitions.  Our 
methodology  begins  by  multiplying 
estimated  hospital  admissions  by 
reported  rates  of  ADEs  per  admission. 
We  combined  the  resulting  niunber  of 
ADEs  per  hospital  per  year  with  the 
reported  ratio  of  preventable  to  total 
ADEs  to  estimate  the  number  of 
preventable  ADEs  per  hospital  per  year. 
We  first  developed  these  calculations 
for  various  hospital  size  classes  and 
then  aggregated  the  data  to  present 
national  estimates.  We  relied  on 
published  literature  to  derive  ADE  rates 
for  each  major  stage  of  the  medication 
process  in  hospitals. 

ERG  identified  four  comparable 
published  studies  that  reported  rates  of 
ADEs  per  hospital  admissions  (Bates  et 
al.,  1995,  Classen  et  al..  1997.  Jha  et  al., 
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1998,  and  Senst  et  al.,  2001).  The 
reported  incidence  rates  of  hospital 
admissions  with  ADEs  ranged  from  2.4 
percent  to  6.5  percent  with  a  mean  rate 
of  4.3  percent.  According  to  AHRQ, 
there  were  29.1  million  nonobstetric 
hospital  admissions  during  2000.  We 
multiplied  these  admissions  by  0.043 
and  found  that  approximately  1.25 
million  ADEs  occur  aimually  in  United 
States  hospitals.  The  same  four  studies 
reported  that  between  15  percent  and  49 
percent  of  all  ADEs  are  preventable.  We 
used  the  mean  of  these  studies  to 
estimate  that  about  372,400  (30  percent) 
of  these  ADEs  were  preventable.  Based 
on  published  reports  (Bates  et  al.,  1998, 
and  Leape  et  al.,  1998),  we  also 
estimated  that  1,046,000  potential 
ADEs^  are  either  intercepted  before 
reaching  the  patient  or  do  not  cause  an 
injury.  According  to  projected  increases 
in  hospital  expenditures  and  population 
demographics  that  imply  future 
increases  in  hospital  admissions,  the 
annual  number  of  ADEs  could  triple 
within  20  years. 

ERG  searched  the  public  health 
literature  to  identify  stages  in  the 
hospital  medication  process  in  which 
errors  occur  and  concluded  that  the 
medication  stages  of  prescribing, 
transcribing,  dispensing,  and 
administration  provide  a  useful  analytic 
structure.  The  most  common  reported 
ADE  symptom  was  cardiac  arrhythmia 
followed  by  itching  and/or  nausea. 
Relatively  few  fatalities  have  been 
documented  as  preventable  ADEs,  but 
several  published  studies  conclude  that 
as  many  as  2.8  percent  of  all  preventable 
ADEs  probably  result  in  fatalities. 
Another  study  has  asserted  that  as  many 
as  2.7  percent  of  all  "negligent"  (as 
detined  in  the  study)  ADEs  have 
resulted  in  permanent  disability.  We 
used  these  estimates  in  our  analysis. 

D.  The  Proposed  Rule 

We  propose  to  require  machine- 
readable  information  on  all  prescription 
drug  and  biological  products  (including 
vaccines),  all  OTC  drug  products 
dispensed  pursuant  to  an  order  and 
commonly  used  in  hospitals,  and  all 
human  blood  products.  This 
information  would  include  the  NDC 
niunber  identifying  the  dosage,  strength, 
nature,  and  form  of  each  administered 
product  and  would  be  portrayed  in  a 
standardized  linear  bar  code*^  and 


'  A  potential  ADE  is  a  medication  error  that  could 
have  caused  an  ADE,  but  did  not.  Potential  ADEs 
include  medication  errors  that  were  intercepted 
before  reaching  the  patient.  Potential  ADEs  include 
any  errors  that  do  not  involve  patients. 

*  A  bar  code  is  a  graphic  representation,  in  the 
form  of  bars  and  spaces  of  varying  width,  of 
numeric  or  alphanumeric  data. 


include  product-s[)ecific  and  package- 
specific  NDC  numbers.  We  would 
maintain  a  database  of  all  unique  NDC 
numbers  and  ensure  these  data  are 
available  for  use  in  commercial 
computerized  systems  that  can  provide 
bedside  bar  code  identification.  The  bar 
code  requirement  would,  if  finalized,  be 
effective  within  3  years  after  we  have 
published  a  final  rule. 

We  are  proposing  this  regulation 
because  private  markets  have  failed  to 
establish  the  standardized  bar  codes  that 
are  needed  to  motivate  hospitals  to 
adopt  an  important  health-saving 
technology.  In  particular,  we  believe 
that  the  private  market's  failure  to 
develop  standardized  bar  codes  has 
impeded  the  growth  of  the  technological 
investment  necessary  to  reduce  the 
number  of  ADEs  in  the  nation's 
hospitals.  We  find  that  a  regulatory 
intervention  to  establish  a  standardized 
system  of  bar  codes  is  needed  to  address 
this  market  failure. 

The  proposed  rule  would  increase 
costs  to  the  manufacturers,  marketers, 
and  packagers  of  the  affected  products 
by  requiring  changes  in  manufacturing, 
packaging,  and  labeling  processes.  It 
would  also  increase  costs  to  some 
hospitals  by  requiring  a  change  in  some 
barcode  readers  associated  with  these 
products.  The  proposed  rule  would  also 
require  FDA  resources  to  ensure 
industry  compliance  with  the  bar 
coding  requirement  and  additional 
resources  to  maintain  a  computerized 
database  of  NDC  numbers.  Once  bar 
codes  are  standardized,  the  proposed 
rule  would  enable  hospitals  to  take 
advimtage  of  the  coded  information  that 
would  permit  hospitals  to  reduce  ADEs, 
while  achieving  other  operational  cost 
efficiencies.  The  proposed  rule  would 
also  enable  other  sectors  to  use 
machine-readable  technology  in  ways 
that  would  benefit  public  health  (for 
example,  accessing  up  to  date  labeling 
information  bom  home  computers). 

E.  Description  of  Affected  Sectors 

1.  Current  Machine-Readable 
Technologies 

Before  developing  the  proposed  rule, 
we  contracted  with  ERG  to  examine  the 
current  machine-readable  technologies 
available  for  use  by  the  health  care 
sector  and  report  on  trends.  The 
resulting  report  is  included  in  the 
docket  (Ref.  47)  and  summarized  here. 

Bar  coding  is  currently  the  most 
widely  used  machine-readable 
technology  and  is  also  the  technology 
most  likely  to  see  increased  acceptance 
in  the  near  future.  Healthcare 
companies  have  sponsored  two 
organizations  that  have  each  developed 


different  bar  code  symbologies;^  the 
Uniform  Code  Coimcil's  Universal 
Product  Code  (UPC)  and  the  Health 
Industry  Bar  Code  Coimcil's  Health 
Industry  Bar  Code  (HIBCC).  UPC  codes 
are  more  widely  used  in  retail  stores 
while  HIBCC  is  specially  designed  to 
safeguard  against  errors.  However, 
although  the  HIBCC  code  has  been  more 
effectively  used  by  medical  device 
manufacturers,  it  has  not  won  wide 
acceptance  within  the  pharmaceutical 
markets.  Within  these  symbologies,  the 
groups  have  defined  acceptable  linear 
(or  one-dimensional)  codes,  two- 
dimensional  codes,  and  composite 
codes  (a  combination  of  one-  and  two- 
dimensional  symbology).  The  advantage 
of  two-dimensional  and  composite 
codes  is  that  they  can  include  additional 
information  in  the  same  area.  Potential 
disadvantages  of  two-dimensional  and 
composite  symbologies  are  the  higher 
costs  for  readers  and  scaimers  and  the 
additional  risk  of  uncertain  data 
recovery  by  misinterpreting  coded 
information. 

While  these  organizations'  bar  codes 
are  widely  used,  their  use  for  the 
prevention  of  ADEs  remains  limited. 
Most  pharmaceutical  and  OTC 
manufacturers  use  bar  codes  to  move 
shipping  cases  through  their 
distribution  chain,  but  relatively  few 
pharmaceuticals  are  sold  with  the 
specific  bar  codes  that  would  be 
required  by  this  proposed  rule.  Some 
hospitals  use  computer-controlled 
technology  to  add  their  own  bar  codes 
to  incoming  products. 

Bar  code  systems  require  printers, 
scanners,  and  software  to  ensure  that 
correct  information  is  communicated. 
According  to  discussions  with 
consultants,  pharmaceutical 
manufacturers  prefer  to  label  products 
as  late  as  possible  in  the  manufacturing 
process  in  order  to  maximize  their 
flexibility.  Printing  technology 
advancements  have  allowed  more 
printing  options  to  be  available. 
Manufactuirers  currently  use  contract 
label  printers  or  packagers  along  with 
in-house  operations.  Contract  printers 
are  commonly  used  for  preprinted  labels 
that  do  not  carry  customized  data. 
Currently,  ink  jet  and  thermal  printers 
may  be  appropriate  for  production  line 
printing  of  bar  codes,  although  ink  jet 
printers  may  cause  difficulties  in  media 
compatibility,  print  speed,  and 
resolution.  Water-based  inks  can  streak 
or  blur,  but  nonwater  soluble  inks 
produce  a  shine  that  reflects  to  the 
scanner  and  affect  how  the  bar  code  is 
read.  Laser  printers  are  subject  to  toner 


'  A  symbology  refers  to  a  distinct  technological, 
machine-readable  language. 
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flaking,  which  makes  them  uiueliable 
for  long-term  bar  code  printing. 
Production  line  speeds  may  also  create 
problems  for  bar  code  resolution  levels. 
The  complexities  of  bar  code  scanners 
have  evolved  as  the  codes  have  become 
more  data  intensive.  Most  scanners  in 
current  use  are  laser-based  systems 
designed  to  read  linear  bar  codes.  In 
health  care  settings,  scanners  are 
routinely  programmed  to  discriminate 
among  the  symbologies  they  are  likely 
to  encounter.  Some  laser  scanners  can 
also  read  composite  or  two-dimensional 
codes,  if  properly  programmed.  These 
scanners  are  more  costly,  and  some 
considtants  have  cautioned  that 
multiple  data  systems  may  introduce 
potential  misreading  at  hospital 
bedsides.  Moreover,  in  certain 
situations,  health  care  scanners  may  not 
need  to  use  all  of  the  available 
information.  For  example,  scanners  at 
bedside  point  of  care  may  only  need  to 
capture  limited  identifying  information 
while  the  central  dispensing  pharmacies 
may  require  full  database  capabilities. 
At  this  time,  the  scanning  industry  is 
confident  that  linear  standards^  will  be 
readily  accessible,  whereas  other 
standards  may  require  additional  market 
research.  We  believe  that  scanners  will 
work  in  conjunction  with  hand-held 
personal  digital  assistants  (PDAs)  in 
wards  due  to  their  portability  and  multi- 
functional characteristics. 

2.  Manufacturers  and  Packagers  of 
Affected  Products 

Discussions  with  staff  at  two  large 
Veteran  Health  Administration 
Comprehensive  Mail  Order  Pharmacies 
indicate  that  the  large  majority  of 
exterior  pharmaceutical  packages 
include  the  NDC  number  in  a  bar  code. 
The  proposed  rule,  however,  would 
require  this  bar  coded  information  on 
both  exterior  and  interior  packaging.  In 
addition,  some  prescription  and  OTC 
drug  products  are  sold  in  blister  packs, 
where  individual  pills  or  capsules  are 
enclosed  in  a  bubble.  Prescription 
products  are  often  repackaged  into 
blister  cards  for  more  convenient  use  in 
hospitals.  While  some  blister  cards  may 
now  be  labeled  with  bar  codes  for 
specified  concerns,  many  are  not.  OTC 
drug  products  rarely  include  bar  coded 
information  on  blisters.  Moreover,  many 
bar  coded  exterior  packages  cannot  be 
read  by  hospital  or  retail  scanners, 
because  manufacturers  use  bar  codes  for 
sales  promotions  and  other  special 
offers  that  have  separate  and  distinct 
NDC  numbers  that  do  not  appear  in  all 
customer  databases. 


*  A  standard  refers  to  a  general  description  of  a 
system  of  machine-readable  languages. 


There  are  currently  approximately 
1,218  establishments  in  the 
Pharmaceutical  and  Biologic 
Preparation  industries  (NAICS  325412 
and  325414).  Based  on  the  size 
distribution  of  industry  establishments, 
we  estimate  a  total  of  approximately 
3,728  in-house  packaging  production 
lines.  In  addition,  an  estimated  229 
establishments  in  the  Packaging  and 
Labeling  Services  industry  (NAICS 
561910)  are  dedicated  to  serving  the 
pharmaceutical  industry,  accoimting  for 
an  additional  501  packaging  lines. 
Overall,  we  estimate  that  4,229 
packaging  lines  are  used  in  1,447 
establishments  for  these  products. 

In  addition,  we  estimate  there  are  981 
blood  collection  centers  in  the  United 
States  (NAICS  621991).  Each  of  these 
collection  centers  acts  as  a  separate 
packaging  line.  Consultants  have 
estimated  that  about  25  percent  of  these 
blood  collection  centers  are  included  in 
pubUshed  industry  coimts.  We  added 
blood  collection  centers  to  the  industry 
packaging  lines  for  a  total  of  4,995 
affected  packaging  lines  in  2,428 
separate  establishments. 

The  number  of  separate  trade  and 
generic  named  products  has  increased 
by  over  500  percent  since  1990,  and 
now  encompasses  about  17,000  names. 
Each  of  these  named  products  may  be 
marketed  in  varying  strengths  or  dosage 
forms.  Overall,  we  estimate  there  are 
78,000  separate  prescription  unit-of-sale 
packages,  98,000  OTC  drug  packages, 
and  2,000  blood/vaccine  packages.  Over 
time,  the  number  of  distinct  packaging 
imits  is  expected  to  continue  to 
increase.  The  OTC  drug  industry  has 
suggested  that  fewer  than  10  percent  of 
OTC  packages  (9,800  packages)  are 
commonly  used  in  hospital  settings  and 
would  be  subject  to  the  proposed  rule. 
For  example,  OTC  analgesics  that  may 
be  dispensed  to  a  patient  pursuant  to  an 
order  would  be  subject  to  the  proposed 
rule,  but  mouth  rinses  or  toothpastes 
that  may  be  provided  would  not.  We  are 
collecting  data  to  confirm  the 
proportion  of  affected  OTC  drug 
products.  The  Consumer  Healthcare 
Products  Association  (CHPA)  estimated 
that  as  many  as  10  percent  of  their 
members'  products  were  regularly 
dispensed  from  hospital  pharmacies  or 
packaged  specifically  for  sale  to 
hospitals.  Other  responses  include  a 
report  from  a  hospital  that  only  200 
O'TC  drug  products  are  routinely 
dispensed.  For  purposes  of  this  analysis, 
we  have  assumed  that  10  percent  of  all 
OTC  drug  products  would  be  required 
to  provide  bar  coded  information.  We 
are  trying  to  collect  better  information 
for  these  products.  Overall,  89,800 
,  separate  unit-of-sale  packages  are 


expected  to  be  subject  to  the  proposed 
rule. 

OTC  drug  manufacturers  frequently 
redesign  labels.  Based  on  discussions 
with  manufacturers,  we  believe  that  the 
majority  of  OTC  labels  are  redesigned 
within  a  6-year  cycle  for  marketing 
reasons.  Many  products  have  redesigned 
labels  every  2  or  3  years.  Prescription 
drug  product  labels  may  be  redesigned 
less  frequently,  but  there  is  evidence 
that  niunerous  labeling  changes  occur. 
While  marketing  of  prescription 
products  may  not  be  as  sensitive  to 
labeling  graphics  and  package  design  as 
OTC  products,  there  are  many  other 
reasons  why  manufacturers  change  their 
labels.  Although  we  examined  NDA 
files  and  found  that  changes  to 
prescription  product  labels  occur  an 
average  of  more  than  once  per  year,  for 
this  analysis  we  have  nevertheless 
assumed  that  the  proposed  rule  would 
require  significant  involuntary  actions 
by  the  affected  industry. 

3.  Retail  Outlets    - 

Retail  pharmacies  currently  have  the 
capacity  to  read  linear  standardized  bar 
codes  at  their  in-house  scanners. 
However,  if  we  had  selected  an 
alternative  to  the  proposed  rule  that 
would  have  required  reduced  space 
symbology  (RSS),  the  current  stock  of 
scanners  may  have  required  upgrades  or 
replacement.  These  upgrades  would  not 
have  been  directly  mandated  by  the 
alternative,  but  would  have  been 
necessary  for  these  entities  to  continue 
with  bar  coded  activity.  The  retail  sector 
currently  relies  on  UPC  or  other 
sjmo^bologies,  and  a  single  standard 
would  not  require  scanner  replacements 
or  upgrades.  Only  OTC  drug  products 
dispensed  pursuant  to  an  order  and 
commonly  used  in  hospitals  would  be 
affected  by  the  proposed  rule.  Although 
small  vials  or  bottles  may  require 
specific  RSS  symbology,  these  items  are 
available  to  consiuners  in  larger 
packages  that  accommodate  ciirrent 
standards  for  retail  outlets.  According  to 
the  National  Association  of  Chain  Drug 
Stores,  there  are  55,000  community  and 
chain  pharmacies  (NAICS  446110),  and 
pharmacies  in  supermarkets  and  mass 
merchandisers  (NAICS  445110)  that 
utilize  over  515,000  scanners.  The 
expected  useful  life  of  a  retail  scanner 
is  5  years.  The  proposed  rule  is  not 
expected  to  impact  this  sector,  but  we 
have  considered  alternatives  that  would 
affect  retail  outlets. 

4.  Hospitals 

The  proposed  rule  would  not  require 
hospitals  to  introduce  the  new 
automated  technologies,  but  the 
development  of  consistent  bar  codes  on 
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phannaceutical  and  blood  products 
would  greatly  encourage  hospitals  to 
implement  bar  code  based  systems  to 
reduce  ADEs  associated  with 
medication  errors.  Moreover,  unit-dose 
blister  packs  and  other  vials  and  small 
bottles  might  necessitate  the  use  of  RSS 
symbology.  In  order  to  scan  these 
products  properly,  hospitals  that 
currently  have  installed  bar  code 
readers  may  need  to  upgrade  or  replace 
some  scanners.  According  to  the  most 
recent  census,  there  are  6,591  hospitals 
in  the  United  States  (NAICS  622)  with 
a  total  of  over  1.25  million  beds. 
Estimates  of  personnel  in  these 
hospitals  include  97,500  pharmacists, 
75,500  pharmacy  assistants,  and  almost 
1.2  million  niuses.  Overall,  a  nurse  is 
responsible  for  4.5  beds  per  shift.  An 
average  hospital  includes  191  beds  and 
employs  approximately  15  pharmacists, 
11  pharmacy  assistants,  and  182  nurses. 

Hospitals  are  currently  adopting  bar 
code  technology  to  better  control  the 
entire  medication  process  and  improve 
the  delivery  of  care  to  patients.  Virtually 
all  hospital  pharmacies  use  bar  code 
scanners  for  inventory  and  stock 
keeping  activities,  but  only 
approximately  one  percent  of  all 
hospitals  have  installed  bedside,  point- 
of-care  systems  that  use  beu  coded 
information.  An  additional  three 
percent  of  hospitals  use  some  form  of 
computerized  system  in  the  medication 
process,  but  not  all  use  bar  codes. 
Overall,  an  estimated  two  percent  of  all 
hospitals  (131  hospitals)  currently  use 
bar  codes  in  everyday  operations.  Even 
in  the  absence  of  the  proposed  rule,  we 
expect  the  remaining  6.460  hospitals  to 
gradually  implement  computerized 
tracking  systems.  Discussions  with 
industry  consultants  and  the  American 
Hospital  Association  (AHA),  however, 
suggest  that  without  standardization,  it 
would  take  20  years  for  all  hospitals  to 
adopt  and  use  systems  with  bar  code 
readers  and  utilize  in-house 
overpackaging  and  self-generation  of  bar 
code  identifiers.  ERG  discussed  with 
several  consultants  whether  20  years  is 
a  realistic  horizon  for  acceptance  of  this 
technology.  While  they  recognized  the 
uncertainty  of  future  projections  in  this 
area,  these  industry  experts  felt  that  20 
years  was  a  reasonable  expectation.  We 
examined  the  impact  of  alternative 
acceptance  streams  as  a  sensitivity 
analysis. 

We  requested  comments  on  the 
potential  uses  of  bar  coded  information 
on  drug  products  at  a  public  meeting 
held  on  July  26.  2002.  These  comments 
indicated  that  while  patient  safety 
reasons  were  the  primary  goals  for 
installation  of  scanning  systems,  there 
are  other  potential  uses.  Industry  groups 


and  individual  hospitals  noted  that 
installation  of  scaiming  systems  may 
lead  to  more  efficient  inventory  control, 
piut:hasing  and  supply  utilization,  and 
other  potential  risk  management 
activities.  Other  groups  noted  that  an 
integrated  computerized  network  would 
assist  billing  and  laboratory  systems  as 
well.  The  AHA  stated  that  bar  codes 
would  improve  patient  care  and  safety, 
increase  workforce  productivity  and 
satisfaction,  streamline  payment, 
billing,  and  administrative  systems,  lead 
to  efficient  management  of  assets  and 
resources,  and  meet  consiuner 
expectations  for  service  and  access  to 
information.  We  believe  these 
comments  indicate  that  internal 
investment  decisions  concerning  the 
acquisition  of  computerized  systems 
entail  additional  returns  that  are  in 
addition  to  ADE  avoidance.  While  some 
of  these  returns  to  hospitals  (such  as 
reduced  liability  awards  and 
malpractice  liability  insurance 
premiums)  may  be  transfers,  we  believe 
additional  efficiencies  are  likely. 

^       5.  FDA  Oversight  and  Responsibilities 

We  would  be  affected  in  two  areas. 
For  successful  bar  code  use,  hospitals 
need  access  to  the  unique  NDC  numbers 
that  identify  specific  active  ingredients, 
packages,  dosage  forms,  and  units.  We 
would  maintain  the  database  containing 
these  unique  identifiers  and  arrange 
access  to  it  for  the  private  sector. 

The  second  area  in  which  our 
activities  would  be  impacted  by  the 
proposed  rule  is  our  use  of  compliance 
resources.  The  proposed  rule  would 
require  the  affected  products  to  have  bar 
coded  information.  Although  the  exact 
impact  on  our  compliance  resoiuces  is 
not  quantified,  we  recognize  that  the 
creation  of  new  regulatory  requirements 
would  require  additional  resources  to 
ensure  compliance. 

F.  Regulatory  Costs  of  the  Proposed  Rule 

1.  Introduction 

We  estimated  costs  for  a  20-year 
evaluation  period  to  reflect  the  time  that 
hospitals  are  expected  to  take  to  invest 
in  bar  code  technology  in  the  absence  of 
the  regulation.  This  summary  describes 
these  costs  and  presents  both  the 
present  value  (PV)  and  the  annualized 
value  of  the  cost  streams.  We  analyzed 
costs  in  the  affected  se^ors  over  the 
entire  evaluation  period  using  a  seven 
percent  annual  discount  rate.  We 
assume  that  costs  accrue  at  the 
beginning  of  any  period.  The  detailed 
calculations  and  references  that  support 
the  following  analysis  are  available  in 
Reference  46. 


2.  Costs  to  Manufacturers  and  Packagers 
of  Affected  Products 

The  pharmaceutical  industry  would 
face  compliance  costs  from  this 
proposed  rule  because  we  would  require  , 
manufactiu«rs,  repackers,  relabelers, 
and  private  label  distributors  to  include 
NDC  numbers  in  bar  code  format,  using 
linear  standardized  symbology.  down  to 
the  unit-dose  level.  The  proposed  rule 
would  require  this  information  within  3 
years  of  the  implementation  date  of  the 
final  regulation.  The  proposed  rule 
would  also  affect  the  production 
processes  of  the  pharmaceutical  and 
biological  product  industries.  Although 
manufacturers  appear  to  initiate  labeling 
changes  fairly  often  for  internal 
purposes,  the  proposed  rule  would 
necessitate  large-scale  production  line 
alterations  that  could  affect  a 
manufacturer's  entire  product  line. 

a.  Prescription  Drugs.  Based  on  ERG's 
analysis,  we  expect  the  overall 
investment  costs  to  the  prescription 
drug  industry  to  total  $26.3  million  over 
the  first  3  years  of  the  evaluation  period. 
Most  costs  ($17.6  million)  accrue  for 
modifications  to  imit-dose  interior 
packaging  to  include  a  unique  NDC 
number  in  a  linear  standardized  format 
for  every  product.  Exterior  packaging 
modifications  that  include  NDC 
information  would  cost  $4.1  million 
over  the  3-year  period.  Because  the 
capital  equipment  installed  for  these 
packaging  modifications  would  require 
upgrading  and  replacement  after  an 
average  10-years  of  productive  life,  the 
industry  would  invest  an  additional 
$3.8  million  over  the  11th,  12th,  and 
13th  evaluation  year  for  this 
replacement  and  upgrade.  In  addition, 
the  packaging  production  process  would 
require  additional  aimual  operating  and 
maintenance  costs  reaching  $0.4  million 
by  the  third  evaluation  year.  In  total,  we 
estimate  that  the  PV  of  the  costs 
incurred  by  prescription  drug 
manufactiirers,  repackers,  and  relabelers 
to  comply  with  the  proposed  rule  over 
the  20-year  period  is  $30.4  million  and 
the  annualized  cost  is  $2.9  million. 

b.  Over-the-Counter  Drugs.  The  OTC 
drug  industry  has  estimated  that  fewer 
than  10  percent  of  its  products  are 
commonly  used  in  hospitals  (CHPA, 
2002).  We  are  currently  collecting  data 
on  the  size  of  this  market  share.  For  this 
analysis,  we  assume  that  10  percent  of 
all  OTC  drug  products  would  be  subject 
to  the  regulation  and  will  include  bar 
coded  NDC  numbers.  The  industry 
would  either  assign  internal  production 
processes  that  allow  labeling 
differentiation  for  these  products,  or 
repackers  and  relabelers  would  provide 
the  required  labeling.  We  believe  that 


the  magnitude  of  packaging  changes 
required  to  install  bar  coding  equipment 
would  result  in  manufacturer  decisions 
to  bar  code  entire  product  lines  rather 
than  incremental,  specific  products.  We 
estimate  that  the  initial  investment  for 
OTC  drug  manufacturers,  repackers,  and 
relabelers  would  total  $1.7  million  over 
3  years,  with  additional  capital 
investments  of  $0.1  million  during  the 
11th  evaluation  year.  The  estimated 
annual  operating  costs  to  provide  bar 
codes  to  the  affected  proportion  of  the 
OTC  drug  market  are  negligible  (less 
than  $0.05  million  by  the  third  year). 
Overall,  the  PV  of  these  costs  over  the 
20-year  evaluation  period  to  the  OTC 
drug  industry  is  $2.1  million  and  the 
estimated  annualized  costs  are  $0.2 
railUon. 

c.  Blood  and  Blood  Products. 
Manufacturers  of  blood  and  blood 
products  would  also  be  affected  by  the 
proposed  rule.  Although  most  blood  and 
blood  product  manufactiuers  have 
voluntarily  applied  bar  coded 
information,  this  requirement  would 
add  to  their  costs  by  requiring  specific 
machine-readable  information  in  a 
consistent  format.  These  costs  would 
equal  approximately  $0.4  million  over 
the  first  3  years,  with  additional  capital 
expenditures  of  $0.1  million  over  the 
following  20-year  evaluation  period  for 
replacement  or  upgrade  of  equipment 
installed  in  response  to  the  proposed 
rule.  The  annual  operating  costs  to 
blood  manufacturers  of  maintaining  the 
equipment  would  be  negligible  (less 
than  $0.05  million  by  the  third  year). 
We  estimate  that  the  PV  of  these 
compliance  costs  to  blood  and  blood 
product  manufacturers  for  using 
machine-readable  information  in  a 
consistent  machine-readable  format  over 
the  20-year  period  is  $0.7  million  and 
that  the  annualized  costs  are  $0.1 
million. 

d.  Total  Cost  to  Manufacturers, 
Repackers,  and  Relabelers.  The 
estimated  PV  of  regulatory  costs  to 
manufacturers,  repackers,  and  relabelers 
of  prescription  driig  products,  OTC  drug 
products,  blood,  and  blood  products  is 
$33.2  million.  The  average  annualized 
costs  to  these  industries  are  $3.2 
million. 

3.  Costs  to  Retailers  and  Distributors 

We  do  not  expect  increased  costs  to 
retailws,  wholesalers,  and  distributors. 
Currently  installed  scanners  and  readers 
are  able  to  read  the  linear  bar  codes 
described  in  the  proposed  rule. 
However,  if  we  had  selected  an 
alternative  that  would  have  required 
RSS  symbology,  independent 
community  pharmacies,  chain 
pharmacies,  and  pharmacies  in  chain 


merchandisers  or  supermarkets  would 
have  had  to  upgrade  scanners  in  order 
to  take  advantage  of  the  proposed 
standardized  information.  Given  the 
widespread  reliance  on  bar  code 
information  in  the  retail  sector,  the 
currently  installed  stock  of  bar  code 
scanners  would  not  be  affected  by  the 
proposed  rule. 

4.  Costs  to  Hospitals 

The  proposed  rule  would  require 
NDA  niunbers  in  linear  bar  codes  on  the 
immediate  containers  of  affected 
products  and  machine-readable 
information  on  blood  and  blood 
products.  However,  because 
manufactiirers,  repackers,  and  relabelers 
are  expected  to  find  it  necessary  to  use 
RSS  symbology  on  small  unit-dose 
packages  or  vials  and  bottles,  their 
scanners  and  readers  must  have  the 
ability  to  capture  this  information  in  a 
RSS  format.  As  a  result,  in  order  for 
hospitals  that  have  ciurently  installed 
bar  code  reading  systems  to  maintain 
current  operating  practice,  their 
scanners  may  need  to  be  replaced  with 
scanners  that  are  capable  of  reading  RSS 
symbologies.  Replacement  of  these 
scanners  would  not  be  a  voluntary 
hospital  investment,  but  would  be 
necessary  to  maintain  current 
operations. 

These  costs  are  somewhat  mitigated 
for  the  approximately  2  percent  of  all 
hospitals  (131  hospitals)  that  currently 
use  bar  codes  in  everyday  practice  by 
repackaging  medications  in  unit-dose 
form  and  applying  internally  printed 
and  generated  bar  codes.  According  to 
published  reports  and  discussions  with 
industry  ^perts,  ERG  estimated  that 
such  hospitals  now  inciu-  costs  to  apply 
bar  codes  on  nearly  28  percent  of 
dispensed  medications.  These  131 
hospitals  would  avoid  these 
expenditures  under  the  proposed  rule. 

The  proposed  rule  would  result  in  the 
prematiire  replacement  of  scanners  used 
in  hospital  pharmacies  and  treatment 
wards.  ERG  has  estimated  that  the  PV  of 
the  incremental  initial  cost  of 
accelerated  scaimer  replacement  or 
upgrade  to  read  RSS  symbologies.  based 
on  the  expected  remaining  useful  life  of 
current  equipment,  is  approximately 
$13.7  million.  The  average  annualized 
costs  to  hospitals  of  early  replacement  is 
$1.3  million. 

According  to  reports  in  the  literature, 
it  costs  as  much  as  $0.03  per  imit-dose 
to  apply  a  bar  code  in  hospital 
pharmacies.  Avoidance  of  this  activity 
will  reduce  costs  by  approximately  $0.7 
million  per  year.  The  PV  of  this  cost 
reduction  is  $7.6  million. 

Overall,  we  estimate  the  PV  of 
regulatory  costs,  less  the  cost  sayings  to 


hospitals  of  the  proposed  rule,  to  be 
$6.1  million,  and  the  average 
aimualized  costs  are  $0.6  million. 

5.  Costs  to  the  Food, and  Drug 
Administration 

According  to  a  recent  study,  the 
number  of  available  pharmaceutical 
products  has  increased  by  500  percent 
in  10  years  and  now  totals  over  17,000 
separate  trade  and  generic  names.  With 
the  multitude  of  dose  strengths  and 
packages,  the  total  number  of  unique 
packaging  units  is  now  178.000  separate 
identifiable  products.  Of  this  total,  we 
expect  89,800  of  these  packaging  units 
would  need  bar  coded  NDC  numbers 
because  we  estimate  that  only  10 
percent  of  all  OTC  drug  products  will  be 
affected.  Even  it  the  recent  growth  rate 
in  new  products  were  halved  (so  that 
the  niunber  of  available  products 
increased  by  500  percent  in  20  years), 
there  would  be  449,000  new  NDC  codes 
over  20  years,  or  22,500  per  year  for  the 
evaluation  period. 

We  expect  that  the  requirement  for 
notification  of  imique  NlXl  numbers 
would  require  the  development  and 
mamtenance  of  an  accessible  agency 
database.  We  have  assumed  0.5  hours 
per  notification  to  represent  the  cost  to 
input  and  encode  a  specific  NDC 
number  and  to  maintain  an  accessible 
data  base  containing  all  NDC  numbers. 
This  implies  an  annual  resource 
requirement  of  11,250  hours,  or 
approximately  5.6  full-time  equivalents 
(FTEs).  These  direct  resources  require 
supervision,  administration,  and 
support.  To  account  for  these  indirect 
resources,  we  multiplied  direct 
resources  by  two,  resulting  in  11.2 
annual  FTEs.  The  most  recent  FDA 
budget  documents  have  used  a  value  of 
approximately  $120,000  per  FTE. 
Therefore,  we  expect  the  annual  costs  of 
maintaining  a  system  of  imique  NDC 
niunbers  to  be  $1.3  milUon  with  a  PV 
of  $13.8  million.  Although  additional 
regulatory  requirements,  such  as 
requiring  readable  bar  code  information 
on  product  labels,  would  increase  our 
compliance  burden,  we  have  not 
quantified  that  impact  at  this  time. 

6.  Total  Regulatory  Costs 

The  estimated  PV  of  the  total  direct 
regulatory  costs  of  the  proposed  rule 
over  the  20-year  period  is  $53.1  million, 
which  is  equivalent  to  an  annualized 
cost  of  $5.1  million.  Table  3  illustrates 
the  timing  of  the  stream  of  investments 
and  increased  annual  operating  and 
maintenance  costs  expected  from  the 
proposed  rule. 
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Table  3.— Regulatory  Costs  (in  Millions)  by  Year 


Evaluation  Year 


1 
2 
3 
4 
5 
6 
7 

t 

8 
9 
10 

11 
12 
13 
14 
15 
18 
17 
18 
19 
20 


Investment  During  Year 


$23.2 
$9.5 
$9.5 

0 

0 

0 

0 

0 

0 

0 
$1.4 
$1.4 
$1.4 

0 

0 

0 

0 

0 

0 

0 


Operating  and  Maintenance  Cost 


$0.9 
$1.0 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 
$1.1 


G.  Other  Anticipated  Expenditures 

We  anticipate  that  the  proposed  rule 
would  aifect  all  facilities  defined  as 
hospitals  and  included  in  NAICS  622, 
including  general  medical  and  surgical 
hospitals,  psychiatric  and  substance 
abuse  hospitals,  and  other  specialty 
hospitals.  We  did  not  quantify  impacts 
on  nursing  and  residential  care  facilities 
(NAICS  623).  The  proposed  rule  would 
impact  hospitals  by  encouraging  them  to 
accelerate  the  efficient  use  of  bar  code 
reading  technology  in  hospital  bedside 
point  of  care  settings.  The  expected 
increased  investment  would  lead  to  a 
significant  reduction  in  the  number  of 
ADEs  among  hospital  patients.  We 
assume  that  investments  by  the  health 
care  sector  Eire  made  at  the  beginning  of 
each  period. 

The  hospital  sector  has  long 
considered  the  application  of  bar  code 
reading  technology  for  its  facilities. 
According  to  the  AHA,  almost  half  of 
the  hospitals  in  the  United  States  have 
explored  the  possibility  of 
independently  installing  this 
technology.  A  few  (about  four  percent  of 
■  all  hospitals)  are  currently  using  some 
form  of  computerized  systems  in  their 
medication  processes,  and  half  of  them 
use  bar  codes  in  everyday  practice. 
However,  because  hospitals  currently 
have  no  standardized  bar  coded 
information  for  all  therapeutic  products, 
each  hospital  must  generate  and 
internally  affix  bar  codes  that  are  only 
applicable  within  that  specific  facility. 
Ill  some  cases,  hospitals  overpackage 
drug  products  in  order  to  make  current 
scanning  systems  usable.  This  extra 
effort  reduces  the  expected  efficiency  of 
the  bar  code  reading  systems  and  has 
been  a  barrier  to  the  general  acceptance 


of  readable  technology.  Standardized 
universal  codes  would  remove  this 
impediment  and  encourage  health  care 
facilities  to  invest  and  use  technology  to 
reduce  patient  ADEs. 

Hospital  facilities  will  face  significant 
capital  investments  and  significant 
process  changes  in  order  to  implement 
bar  code  reading  and  scanning 
technology.  ERG  estimated  that  the 
average  initial  cost  to  a  typical  hospital 
for  installation  of  scaimers,  readers, 
software,  initial  training  etc.  is 
$377,000."  In  addition,  although  there  is 
considerable  uncertainty,  ERG  contacted 
hospital  industry  executives  and 
consultants  who  agreed  that  negative 
productivity  effects  were  likely  after 
installation  of  a  bar  code  reading 
system.  The  contacts  noted  that  using 
the  scanners  could  result  in  reductions 
in  patient  ward  productivity  because 
current  scaimers  and  administration 
procedures  would  have  to  be  revised  to 
accommodate  this  technology. 
Difficulties  could  arise,  for  example, 
when  multiple  doses  of  medication  are 
required  at  the  same  time  for  different 
patients  and  when  current 
administrative  practices,  such  as  pre- 
preparing  certain  medication,  could  not 
be  accommodated  with  the  bar  code 
reading  systems.  Also,  moving  the 
scanner  and  reader  from  room  to  room, 
not  adequately  reading  the  bar  code  on 
one  swipe,  and  other  procedural 
changes  might  result  in  operational 
inefficiencies.  It  is  possible  (and 
hopeful)  that  long-term  process  changes 
would  moderate  or  eliminate  these 


'  Pet  hospital  expenditures  and  benefits  are  based 
on  an  average  sized  hospital  based  on  bed  capacity. 
The  average  United  States  hospital  has  191  beds 
(ASHP.  1999). 


potential  inefficiencies,  but  our  analysis 
assumes  that  hospital  ward  productivity 
levels  would  fall  by  three  percent 
annually  over  the  evaluation  period. 
The  annual  opportunity  costs  of  these 
productivity  losses,  together  with  the 
operation  and  maintenance  expenses, 
amount  to  $320,000  per  year  for  the 
average  sized  hospital.  Some  of  these 
expected  productivity  losses  woidd  be 
mitigated  by  efficiency  gains  in  other 
hospital  procedures  and  are  discussed 
later. 

Despite  these  costs,  interviews  with 
consultants  in  the  field  of  health  care 
technology  indicate  that  hospitals  are 
gradually  making  this  commitment. 
Experts  have  predicted  that  in  the 
absence  of  this  proposed  rule,  the 
hospital  sector  would  likely  install  bar 
code  readable  technology  within  20 
years.  Therefore,  we  believe  that,  while 
approximately  131  hospitals  currently 
use  bar  codes  in  everyday  operations, 
the  remaining  6,460  hospitals  would 
ultimately  invest  in  this  technology.  The 
experts  have  also  predicted  that  if 
standardized  bar  code  information  on 
medications  were  available  to  allow 
scanning  systems  to  capture  information 
without  requiring  in-facility  labeling 
systems,  many  hospitals  would  make 
these  investments  much  earlier.  For 
example,  ERG  estimated  that  if  in- 
hospital  pharmacy  operations  wer»  no 
longer  required  to  repackage  and  relabel 
products  because  of  the  proposed  rule, 
the  annual  operating  and  maintenance 
costs  of  a  bar  code  scanning  system 
would  fall  from  $377,000  to  $314,800. 
Thus,  we  believe  that  the  proposed  rule 
would  effectively  prompt  facilities  to 
accelerate  these  investments. 
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Based  on  ERG's  discussions  with 
industry  consultants,  we  predict  that  the 
rule  could  double  the  rate  of  hospital 
investment  in  this  technology,  thereby 
achieving  the  installation  of  complete 
systems  within  10  years.  For  example, 
for  those  hospitals  that  now  expect  to 
acquire  bar  code  systems  within  10 
years,  we  assume  the  availability  of 
standardized  bar  qodes  on  medications 
would  accelerate  the  purchase  to  within 
5  years.  The  cost  to  the  hospital  of  this 
accelerated  investment  expenditure 
would  be  the  opportimity  cost  of  the 
investment  capital  for  5  years  (the 
difference  between  making  the 
investment  in  year  5  as  opposed  to  year 
10)  as  well  as  the  five  additional  years 
of  maintenance  expenses  and 
productivity  losses.  In  addition, 
industry  experts  suggest  that  systems  of 
bar  code  readers  and  scanners  woidd 
require  software  and  equipment 
upgrades  within  10  years  of  installation. 
For  the  example  facility,  the  installed 
system  would  require  upgrades  during 
the  15th  project  year  under  the 
accelerated  investment,  whereas 
upgrades  woidd  not  occur  luitil  the  20th 
year  in  the  absence  of  a  regulation.  We 
acknowledge  that  precise  estimates  of 
the  rate  of  acceleration  of  technology 
acceptance  are  highly  uncertain,  but 
industry  experts  have  indicated  that  . 
doubling  the  rate  of  technology 
acceptance  is  a  reasonable  assumption. 
Alternative  rates  of  acceptance  were 
analyzed  and  discussed  as  a  sensitivity 
exercise.  We  specifically  invite  public 
comment  on  the  feasibility  of  this 
assumption. 

ERG  used  a  Probit  function  to 
estimate  the  annual  rate  of  acceptance. 
This  function  assumes  a  normal  density 
distribution  for  the  selected  period  and 
has  been  used  to  describe  rates  of 
technology  acceptance  for  other  new 
products.  Consequently,  over  the  20- 
year  period,  FDA  estimates  the  PV  of  the 
costs  of  the  accelerated  investment  in 
bar  coding  technology  by  hospitals, 
including  the  annual  operating  expenses 
and  productivity  losses,  to  be  $7.2 
billion.  The  estimated  annualized  cost  is 
$680.0  million.  Table  4  shows  the 
expected  aimual  incremental 
expenditures  by  year  for  adopting 
hospitals  under  the  proposed  rule.         -4 


Table  4. — Expected  In- 
cremental Hospital  Ex- 
penditures (IN  Millions) 
Per  Yeari 


Incremental 

Cost  to  Hos- 

Evaluation Year 

pitals  Adopt- 

ing Bar 

Codes! 

1     ' 

$1.2 

2 

$18.9 

3 

$129.8 

4 

$506.9 

5 

$1,187.4 

6 

$1,823.6 

7 

$2,062.7 

8 

$1,934.0 

9 

$1,617.8 

10 

$1,226.8 

11 

$834.3 

12 

$499.2 

13 

$254.5 

14 

$102.4 

15 

($15.3)2 

16 

($29.4) 

17 

($34.5) 

18 

.     ($35.6) 

19 

($36.0) 

20 

($36.0) 

!  Reflects  txith  negative  and  di- 
rect positive  fixed  productivity 
changes.  Hospitals  expected  to  in- 
stall bar  code  systems  wittiout  the 
proposed  rule  would  not  achieve 
productivity  gains  associated  with 
internal  repackaging.  Therefore, 
given  the  different  expected  rates 
of  technology  adoption  with  the 
proposed  rule,  the  hospital  sector 
would  have  net  productivity  gains  ' 
l)eginning  in  ttie  15th  evaluation 
year. 

2  Numt>ers  in  parentheses  indi- 
cate cost  reductions  from 
baseline. 

H.  Reduction  in  Preventable  Adverse 
Drug  Events 

The  benefits  of  the  proposed  rule  are 
focused  on  the  reductions  in  ADEs  that 
would  follow  the  earlier  use  of  bar  code 
reading  technology  and  bar  coded  drug 
products.  We  have  not  quantified  all  of 
the  other  institutional  benefits  of 
computerized  systems  and  medical 
informatics,  but  have  estimated  a 
potential  range  of  efficiency  gains.  Any 
ADEs  avoided  during  a  period  are 
analyzed  as  if  they  occur  at  the  end  of 
the  period. 

ERG  determined  that,  under  current 
conditions,  about  1.25  million  ADEs 
occur  each  year  in  the  United  States,  of 
which  372,400  are  preventable.  As 
discussed  above,  the  proposed  rule 
would  substantially  reduce  the  number 
of  ADEs  caused  by  errors  originating  in 
the  dispensing  and  administration  of 
pharmaceutical  or  blood  products  in 
hospitals.  Studies  of  medication  errors 
in  hospitals  that  have  installed  bedside 
bar  coding  and  use  internally  applied 


labels  show  error  interception  rates  of 
from  70  percent  to  85  percent  (Malcolm 
etal.,  1999;  Yang  et  al.,  2001;  Brown, 
2002;  Rough,  2002;  and  Churchill, 
2002).  Other  industry  experts,  however, 
suggest  that  those  published 
interception  rates  would  not  be  as  high 
if  the  technology  were  widely  dispersed, 
because  of  the  likelihood  of  events  such 
as  lost  wristbands,  erroneous  bar  codes, 
or  intentional  system  bypasses. 
Therefore,  FDA  and  ERG  have  assumed 
that  bar  code  system  use  would  produce 
no  reduction  in  prescribing  and 
transcribing  errors,  but  that  its  use 
would  intercept  one-half  of  45.1  percent 
of  all  preventable  ADEs  that  now 
originate  in  the  dispensing  and 
administration  stages  of  the  medication 
process.  Thus,  ERG  assumed  that  if  all 
hospitals  adopted  bar  code  systems,  the 
number  of  preventable  ADEs  would  fall 
by  22.6  percent  (45.1  times  0.5),  which 
would  prevent  about  84,200  ADEs  per 
year  (372,400  times  0.226).  This  equals 
a  reduction  of  12.8  preventable  ADEs 
per  year  for  an  average  hospital.  We 
beUeve  the  assumption  that  bar  code 
readers  could  intercept  one-half  of  both 
dispensing  and  administration  errors  is 
reasonable  and  conservative,  but  we 
specifically  invite  comment  on 
alternative  interception  rates.  This 
assimiption  is  tested  as  a  sensitivity 
analysis. 

We  estimate  that  the  proposed  rule, 
by  stimiUating  earlier  hospital 
investment  in  bar  code  scanning 
systems,  would  produce  a 
corresponding  increase  in  the  number  of 
avoided  ADEs.  To  project  the  aggregate 
number  of  ADEs  avoided  due  to  the 
proposed  mle,  ERG  calculated  the 
number  of  ADEs  per  hospital  that  would 
be  avoided  by  bar  coding  systems  and 
multiplied  that  number  by  the 
additional  number  of  hospitals  that 
would  use  bar  coding  reading  systems 
during  each  year  of  the  evaluation 
period.  For  example,  during  the  10th 
evaluation  year,  our  model  predicts  that 
3,295  more  hospitals  would  have 
installed  bar  code  reading  systems  than 
would  have  installed  them  in  the 
absence  of  the  rule.  The  additional 
hospitals  using  bar  codes  would 
intercept  an  estimated  42,182  errors 
(12.8  ADEs  per  hospital  times  3,295  ' 
hospitals)  that  would  otherwise  have     ' 
resulted  in  ADEs  during  that  year.  Over 
the  entire  evaluation  period,  this 
methodology  predicts  that  the 
accelerated  investment  would  avoid 
over  413,000  ADEs. 

/.  Value  of  Avoided  ADEs 

FDA  and  ERG  estimated  two  values  of 
avoided  preventable  ADEs.  First,  ERG   ■ 
estimated  the  avoided  direct  hospital 
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costs  needed  to  cover  additional  tests, 
longer  patient  stays,  and  other  direct 
expenses.  Based  on  pubHshed  studies, 
the  estimated  average  direct  cost  of  an 
ADE  not  attributable  to  prescribing  error 
is  $2,257  (Classen  et  al.,  1997;  Bates  et 
al.,  1997;  and  Senst  et  al..  2001).  This 
figure  represents  a  weighted  average  of 
direct  hospital  costs  over  all  degrees  of 
ADE  severity  and  does  not  include 
patient  pain  and  suffering  or  liability. 
Second.  ERG  and  FDA  estimated  the 
monetized  value  of  avoiding  decreases 
in  quality-adjusted  life  years  (QALYs) 
due  to  ADEs.  This  latter  approach 
attempts  to  value  a  patient's  subjective 
ADE  experience,  including 
inconvenience,  pain  and  suffering, 
foregone  earnings,  and  other  out-of- 
pocket  costs. 

ERG  examined  the  literature  to 
determine  the  probability  distribution  of 
specific  symptoms  associated  with 
ADEs.  These  reported  symptoms  range 
from  rashes  and  itching  to  cardiac 
arrhythmia,  renal  failure,  and  mortality. 
The  duration  of  each  symptom 
(additional  length  of  hospital  stays) 
ranged  from  about  0.7  days  to  5.5  days 
(except  for  mortality).  ERG  then 
examined  reported  preference  scores 
from  the  Harvard  Center  for  Risk 
Analysis'  (HCRA)  Catalog  of  Preference 
Scores,  which  includes  a  survey  of  the 
health  economics  literature  and  presents 
published  estimates  of  preferences  for 
denned  symptoms.  The  preference 
scores  ranged  from  0.95  (for  significant 
but  not  serious  ADEs)  to  0.00  for  death. 
Typical  symptoms  encountered  with 
serious  ADEs  had  a  preference  score  of 
0.8,  while  life-threatening  ADEs  had  a 
derived  preference  score  of  0.6.  We  note 


that  the  reported  preference  scores  vary 
widely  by  deflnition  and  methodology 
and  must  be  interpreted  with  great 
caution. 

ERG  calculated  the  change  in  QALYs 
expected  from  an  avoided  ADE  as  one 
minus  the  preference  score  multiplied 
by  the  duration  of  the  event.  For 
example,  minor  drug  toxicity  (such  as  a 
rash)  has  a  derived  preference  score  of 
0.95  and  a  reported  duration  of  2  days 
(0.005  years).  The  change  in  QALYs 
expected  for  such  an  event  is  0.05  (one 
minus  0.95)  times  0.005.  or  0.0003 
QALYs.  There  are  no  precise  means  of 
valuing  QALYs.  One  approach  is  to 
derive  the  value  from  studies  that 
estimate  the  willingness-to-pay  to  avoid 
a  statistical  death.  For  example,  values 
derived  from  occupational  wage- 
premiums  to  accept  measiuable  work- 
place risk  suggest  a  figure  of  about  $5 
million  per  statistical  death  avoided. 
Apportioning  this  value  over  the 
remaining  life  expectancy  of  the  average 
workforce  member  and  adjusting  for 
future  disability  implies  (at  a  7-percent 
discount  rate)  a  value  per  QALY  of 
about  $373,000.  Thus,  in  the  example 
above,  the  value  of  the  decease  in 
QALYs  due  to  minor  drug  toxicity 
would  be  $102. 

ERG  examined  the  literatiu^  and 
found  that  by  combining  several 
published  accounts,  36.1  percent  of  the 
outcomes  associated  with  preventable 
ADEs  were  deemed  significant.  41.7 
percent  were  deemed  serious,  19.4 
percent  were  deemed  life  threatening  (of 
which  10  percent  (or  1.9  percent  of  the 
total)  result  in  permanent  conditions), 
and  2.8  percent  resulted  in  fatalities. 
Overall,  these  assumptions  indicate  that 


the  weighted  average  preference  value 
for  each  avoided  preventable  ADE  is 
$181,600.  We  note  that  this  value  is  very 
sensitive  to  the  number  of  fatal 
preventable  ADEs. 

/.  Aggregate  Benefit  of  Avoiding  ADEs 

FDA  and  ERG  estimated  the  benefit  of 
avoiding  ADEs  due  to  the  use  of  bar 
code  reading  systems  by  multiplying  the 
value  of  each  avoided  preventable  ADE 
by  the  expected  number  of  ADEs 
avoided.  As  stated  earlier,  an  average 
hospital  is  expected  to  have  12.8  fewer 
preventable  ADEs  each  year  after 
installing  bar  code  reading  technology. 
The  direct  cost  savings  by  avoiding 
treatment  ($2,257  per  ADE)  and  the 
weighted  preference  value  ($181,600  per 
ADE)  indicate  a  societal  value  of 
$183,900  per  average  ADE  avoided,  and 
a  societal  benefit  of  about  $2.35  million 
per  facility  per  year.  We  multiplied  this 
derived  value  per  hospital  by  the 
expected  difference  in  the  number  of 
hospitals  with  installed  bar  code 
technology  under  the  proposed  rule.  For 
example,  during  the  10th  evaluation 
year,  an  estimated  3,245  additional 
hospitals  would  have  installed  bar  code 
reading  systems  due  to  the  proposed 
rule.  We  would  expect  the  increased  use 
of  these  systems  to  result  in  42,182 
fewer  ADEs.  The  estimated  FV  of 
avoiding  these  ADEs  is  $7.7  billion.  The 
PV  of  the  societal  benefits  that  would 
result  from  reductions  in  ADEs  over  the 
entire  20-  evaluation  period  is  $41.4 
billion.  The  annualized  societal  benefit 
of  the  reduced  number  of  ADEs  is  $3.9 
billion.  Table  5  illustrates  the  expected 
reduction  in  ADEs  for  the  entire 
evaluation  period. 


Table  5.— Expected  Reduction  in  ADEs  by  Year  with  Bar  Code  (Societal  Benefits  in  Millions) 

Evaluation  Year 

Additional  ADEs  Avoided 

Societal  Benefit  of  Avoided 
ADEs 

1 

38 

$7.0 

2 

627 

$113.7 

'3 

4,314 

$781.9 

4 

16,845 

$3,053.5 

5                                           • 

39,462 

$7,153.4 

6 

60.634 

$10,991.1 

7 

68,646 

$12,443.6 

8 

64.486 

$11,689.5 

9 

54.144 

$9,814.7 

10 

41.344 

$7,494.5 

1* 

28,493 

$5,164.9 

12 

17,523 

$3,176.5 

13 

9.510 

$1,724.0 

14 

4.531 

$821.4 

15 

1,882 

$341.1 

16 

678 

$123.0 

17 

218 

$39.4 

18 

51      . 

$9.3 

19 

.    13 

$2.3 

20 

0 

0 
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K.  Other  Benefits  of  Bar  Code 
Technology 

The  availability  of  standardized  bar 
codes  would  result  in  additional 
benefits  to  patients  and  the  health  care 
sector.  As  bar  codes  are  an  enabling 
technology,  their  adoption  for  hospital 
patient  care  would  foster  their  use  in 
other  hospital  and  nonhospital  settings. 
With  automated  systems,  hospitals 
would  no  longer  need  to  repackage  and 
self-generate  bar  codes.  Hospital 
pharmacies  and  wards  would  likewise 
take  advantage  of  the  availability  of  bar 
coded  products  to  generate  new 
production  efficiencies  for  activities 
such  as  reporting,  record  keeping, 
purchasing',  and  inventory  controls.  For 
example,  integrated  scanning  systems 
may  allow  for  electronic  versions  of 
daily  Medication  Administration 
Records  (MARs)  and  pharmacy 
reconciliation  reports.  According  to 
industry  experts,  if  these  activities 
could  be  avoided  by  automatically 
generating  the  records,  an  average  sized 
hospital  could  save  as  many  as  592 
hours  of  pharmacist  resources  and  4,233 
hours  of  nursing  resources  each  year. 
The  estimated  annual  efficiency  savings 
of  avoiding  these  opportunity  costs 
equals  $167,000.  Moreover,  ERG  and 
FDA  believe  the  identified  potential 
gains  from  electronic  MAR  and 
reconciliation  reports  may  account  for 
only  between  50  and  80  percent  of  the 
potential  gains  in  these  areas.  If  so,  the 
total  estimated  annual  efficiency  gains 
to  an  average  hospital  would  range  from 
$209,000  to  $334,000  from  use  of  bar 
code  scanners  in  pharmacies  and 
patient  care  wards.  These  new  operation 
efficiencies  would  continue  beyond  the 
evaluation  period.  If  such  gains  were 
obtainable,  the  PV  of  these  gains  for  the 
sector  as  a  whole  would  be  between 
$4.8  billion  and  $7.6  billion.  The 
average  annualized  gains  of  these 
potential  efficiencies  are  between 
$451.5  million  and  $721.5  million. 

The  proposed  rule  could  also  increase 
the  use  of  medical  informatics  in 
locations  other  than  hospitals.  Other 
health  care  facilities,  such  as  physician 
offices  and  home  health  delivery 
systems,  would  be  more  likely  to  adopt 
bar  coding  and  scanning  systems  to 
safeguard  the  use  of  patient  medications 
and  achieve  additional  efficiencies.  We 
could  not  quantify  the  value  of  all  of 
these  expected  additional  uses  of  bar 
coding,  but  note  that  they  are  realistic 
and  practical  futiue  uses  of  the 
technology. 


L.  Distributional  Effects  of  Bar  Code 
Technology 

Bar  code  usage  would  likely  result  in 
distributional  transfers  between  sectors 
of  society.  For  example,  bar  code  use 
could  reduce  hospital  payments  due  to 
punitive  damage  awards  from  potential 
lawsuits.  According  to  legal  data  bases 
(JVR,  2002),  there  were  approximately 
35,000  personal  injury  and  malpractice 
claims  per  year  between  1995  and  2000 
in  the  health  care  sector.  Approximately 
half  of  these  claims  involved 
pregnancies  with  the  remainder 
including  surgical  claims,  misdiagnosis, 
•and  medication  errors.  If  these  claims 
are  distributed  equally  by  type  and 
sector  (inpatient  and  outpatient),  we 
estimate  that  approximately  600  legal 
claims  per  year  are  potentially 
associated  with  preventable  ADEs  in 
hospitals.  This  implies  that  only  0.2 
percent  of  all  preventable  ADEs  are 
likely  subject  to  legal  claims  (600 
divided  by  372.400).  The  average  jury 
award  for  damages  from  medication 
errors  was  $636,800  in  2000.  although 
only  40  percent  of  the  cases  were 
decided  for  plaintiffs.  Estimated  pre- 
trial settlements  for  malpractice  claims 
in  2000  averaged  $318,400.  We  do  not 
have  data  on  the  proportion  of 
settlements,  but  have  assumed  that  80 
percent  of  claims  are  settled  before  trial. 
If  so.  the  average  likely  award  per 
preventable  ADE  is  $532.  Bar  code 
systems  are  expected  to  avoid  12.8 
ADEs  per  year  in  an  average  hospital. 
This  implies  an  average  reduction  in 
annual  legal  awards  of  $6,800  per 
hospital  and  $43.9  million  for  all 
hospitals.  Fewer  awards  would  also 
result  in  lower  malpractice  insurance 
premiums,  which  would  reduce  other 
hospital  expenditures.  The  General 
Accounting  Office  (GAO.  1995)  reported 
hospital  malpractice  insurance  rates 
ranging  between  $511  and  $7,734  per 
bed.  depending  on  location.  Recent 
reports  have  suggested  that  annual 
premiums  have  increased  to 
approximately  $1,250  to  $18,800  per 
bed.  Although  we  were  unable  to 
quantify  average  hospital  malpractice 
premiums  or  precise  reductions  in 
hospital  liability  insurance  premiiuns 
due  to  the  use  of  bar  codes,  the  potential 
exists  for  industry  savings.  While 
reductions  in  legal  settlements  or 
liability  insurance  premiums  represent 
transfers  between  hospitals,  third-party 
payers,  attorneys,  and  patients,  and  are 
not  opportunity  gains  or  losses,  such 
reductions  could  increase  the  efficient 
idlocation  of  resources  by  sector. 

Bar  code  systems  may  also  increase 
hospital  revenues  by  improving  the 


"cost  capture  rate."  One  published 
study  (Lee  et  al..  1992)  reported  the  cost 
capture  rate  (the  ratio  of  billed 
uncontrolled  pharmaceuticals  to  all 
pharmaceuticals  used)  increased  from 
63  percent  to  97  percent  after 
installation  of  computerized  systems  in 
nursing  wards.  According  to  the 
authors,  this  would  imply  an  increase  in 
revenues  of  approximately  $65,000  per 
year  for  an  average  hospital.  While  such 
accounting  improvements  are  transfers 
from  patients  and  third-party  payers  to 
hospitals  rather  than  reduced 
opportunity  costs,  this  practice 
illustrates  the  potential  use  of  bar  code 
scanning  systems  in  increasing  the 
efficient  allocation  of  resources  by 
sector.  Other  potential  transfers  may 
include  avoidance  of  certain  billing 
errors  or  increased  timeliness  of 
payment. 

Although  reduced  lawsuits  and 
liability  insurance  and  increased  cost 
capture  represent  transfers,  they  are  also 
critical  in  determining  whether  and  at 
what  rate  hospitals  will  adopt  bar  code 
technology.  Combined  with  the 
efficiency  gains  explained  previously, 
these  transfers  should  allow  hospitals  to 
cover  a  significant  portion  of  their  bar 
code  technology  investment. 

M.  Comparison  of  Costs,  Expenditures, 
and  Benefits 

The  annualized  costs  of  the  proposed 
rule  to  the  manufacturing,  packaging, 
and  labeling  sectors  totals  $3.2  million. 
Hospitals  would  incur  an  annualized 
cost  of  $0.6  million  to  continue  current 
operating  practices.  FDA  resource  costs 
to  support  the  regulation  equal  an 
estimated  $1.3  million  per  year.  Thus, 
we  estimate  the  annualized  regulatory 
cost  of  the  proposed  rule  to  be  $5.1 
million.  In  addition,  we  expect  the 
proposed  rule  to  spur  earlier  investment 
by  hospitals  in  bedside  point'of-care 
systems  that  read  bar  coded  labels.  The 
annualized  opportunity  cost  of  this 
accelerated  investment  in  technology  is 
$680.0  million  for  the  entire  industry. 
Table  6  presents,  by  sector,  the  present 
value  of  the  estimated  regulatory  costs, 
the  annual  costs  expected  at  the  end  of 
the  20-year  evaluation  period,  and  the 
annualized  costs  over  the  entire 
evaluation  period.  The  estimated 
reduction  in  hospital  operating 
expenses  results  from  the  assumption 
that  hospitals  could  eliminate  in-house 
labeling  operation^. 
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Table  6.— Costs  and  Other  Expected  Expenditures  of  Proposed  Rule  (in  Millions  of  Dollars;  20- Year 

Evaluation  Period;  7-Percent  Discount  Rate) 


Industry  Sector 


Prescription  Drugs 

OTC  Drugs 

Blood  Products 

Sub-Total  Manufacturers 

Hospital  Regulatory 

SuthTotal  Private  Sector  Regulatory  Costs 

FDA  Oversight 

Total  Regulatory  Costs 

Expected  Expenditures  From  Healthcare  Sector 


Present  Value  of 
Costs 


$30.4 

$2.1 

$0.7 

$33.2 

$6.1 

$39.8 

$13.8 

$53.1 

$7,204.3 


^  Less  than  $0.05  million 

2  H<»p<tal  operating  costs  decrease  due  to  fewer  in-house  packaging  and  ttar  coding  operations. 


Annual  Oper- 
ating Costs  at 
End  of  Period 


$0.4 

1 


$0.5 

(-$0.7)2 

(-$0.2) 

$1.3 

$1.1 

($348.8)2 


Annualized 
Costs 


$2.9 
$0.2 
$0.1 
$3.2 
$0.6 
$3.8 
$1.3 
$5.1 
$680.0 


As  discussed  above,  we  estimate  the 
annualized  public  health  benefit  to  be 
$3.9  billion.  This  estimate  includes  the 
societal  value  of  the  avoided  AOEs  as 
well  as  the  reduced  hospital  stays 
expected  due  to  the  earlier  use  of  bar 
code  reading  technology.  Other  indirect 
potential  benefits,  such  as  efGcient 
inventory  control,  patient  tracking, 
electronic  generation  of  daily 
reconciliation  and  medication  reports, 
or  other  administrative  gains  were 
estimated  to  contribute  an  annualized 
amount  of  between  $451.5  and  $721.5 
million  in  efficiency  gains  to  hospitals. 
The  likely  distributional  effects  of 
revenue  enhancement,  other  cost 
capture  measures,  or  reduced  legal  costs 
are  not  completely  quantified,  but  are 
likely. 

If  all  costs  and  expenditures  are 
combined,  the  annualized  outlays  total 
$685.1  million.  The  expected 
annualized  public  health  benefit  of  over 
$3.9  billion  far  outweighs  these  outlays. 
Thus,  the  annual  net  benefits  for  the 
entire  evaluation  period  are  greater  than 
$3.2  billion.  Moreover,  this  calculation 
does  not  account  for  the  potential 
efficiency  gains  as  described  above. 

N.  Uncertainty  and  Sensitivity 

We  recognize  that  the  expected 
impacts  of  the  proposed  rule  are  based 
on  a  large  number  of  uncertain 
assumptions.  We  attempted  to  account 
for  this  uncertainty  by  examining  the 
key  assumptions  in  the  analysis. 

1.  Voluntary  Share  of  Labeling  Costs 

The  costs  attributable  to  the  proposed 
rule  are  the  incremental  costs  above 
what  the  industry  would  incur  in  the 
normal  course  of  business.  As  briefly 
discussed  earlier,  many  drug  products 
change  labels,  on  average,  as  often  as 
once  a  year  for  marketing  or  design 
reasons.  The  ERG  estimate,  however, 
assumes  that  30  percent  of  the  required 
labeling  costs  would  be  attributable  to 


the  regulation,  due  to  the  production 
process  changes  that  would  be  required 
to  use  bar  coding  equipment.  In 
addition,  we  believe  that  market  driven 
label  changes  are  not  completely 
comparable  to  regulation  required 
changes.  We  reviewed  the  sensitivity  of 
this  assumption  by  examining  the 
impact  that  would  occur  if  no  required 
re-labeling  costs  were  attributable  to  the 
regulation,  75  percent  were  attributable 
to  the  regulation,  or  all  re-labeling  costs 
were  attributable  to  the  regulation. 
These  scenarios  altered  the  current 
estimate  of  $3.2  million  in  annualized 
costs  for  manufactiirers,  repackers,  and 
relabelers  to  a  range  of  from  $2.7  million 
(if  all  costs  are  considered  voluntary)  to 
$4.2  million  (if  no  additional  labeling 
costs  are  considered  voluntary). 

2.  Packaging  Decisions 

We  are  sensitive  to  industry 
packaging  decisions  and  asked  our 
contractor  to  specifically  assess  the 
impact  of  the  proposal  on  the  future  of 
unit-dose  packaging  (e.g.  blister  packs) 
trends.  The  concern  was  whether  bar 
code  printing  would  reduce  the  use  of 
unit-dose  packaging  because  it  would 
add  more  to  its  cost  than  to  other 
formats.  In  general,  ERG  found  that 
although  the  overall  demand  for  the 
product  is  inelastic,  the  demand  for  a 
particular  package  type  is  more  elastic 
in  that  it  is  affected  by  relative  prices  to 
a  greater  degree.  Industry  contacts, 
however,  noted  that  this  impact  is 
moderated  because  consumers  of  some 
QTC  drug  product  are  accustomed  to 
blister  packs,  and  manufacturers  could 
lose  market  share  if  they  abandon  this 
format.  Also,  many  hospitals  require 
drug  purchases  to  be  in  unit-dose  form. 

ERG  concluded  that  although  a  bar 
code  requirement  would  increase  the 
relative  cost  of  the  unit-dose  version  of 
a  product,  the  cost  increment  would  not 
be  great  enough  to  significandy  impact 
the  market.  In  fact.  ERG  found  that  the 


expected  reduction  in  hospital  over- 
packaging  could  increase  market 
demand  for  unit-dose  products  despite 
the  cost  difference.  Thus,  we  expect  that 
the  proposed  rule  would  not  have  a 
significant  impact  on  product  packaging 
choices. 

3.  Mortality  Associated  with  ADEs 

FDA's  contractor  estimated  that  2.8 
percent  of  preventable  ADEs  are  fatal. 
This  was  derived  by  averaging  results 
from  several  medical  studies.  These 
studies  relied  on  relatively  small 
samples  and  varying  methodologies. 
Due  to  the  uncertainty  attached  to  this 
estimate  and  the  major  impact  this 
assumption  has  on  valuing  public 
health  benefits,  we  tested  two  additional 
mortality  rates:  one  percent  and  0.1 
percent.  These  rates  reduce  the  expected 
value  of  an  avoided  ADE  from  $183,900 
to  $91 ,500  and  $46,400,  respectively,  by 
changing  the  probability  distribution  of 
the  expected  outcomes  of  ADEs.  The  " 
impact  on  the  expected  armualized 
benefits  of  ADE  avoidance  fall  from  $3.9 
billion  to  $2.0  billion  and  $1.0  billion 
respectively.  These  estimated  benefits 
continue  to  exceed  the  costs. 

4.  Valueper  QALY 

There  is  no  precise  measure  of  value 
for  quality-adjusted  life-year.  We  have 
used  published  estimates  of  society's 
implied  value  of  a  statistical  life  (VSL) 
of  $5  million-derived  from  wage 
premiums  required  to  attract 
employment  to  higher  risk  occupations. 
The  life  expectancy  of  a  35  year-old 
blue-collar  male  employee  (the  typical 
characteristics  of  the  population  for 
most  of  the  wage  premiimi  studies)  was 
adjusted  for  expected  future  bed  and 
nonbed  disability.  When  the  implied 
VSL  is  amortized  over  the  41.3  years  of 
adjusted  life-expectancy,  using  a  7- 
percent  discount  rate,  the  resulting 
value  ($373,000)  may  suggest  a  societal 
willingness-to-pay  for  a  QALY.  Cost- 
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effectiveness  studies  in  the  health 
economics  literature  have  often  relied 
on  lower  values,  such  as  $100,000.  to 
represent  the  monetary  value  of  a 
QALY.  In  addition,  the  $5  million  VSL 
is  based  on  research  conducted  in  the 
early  1990's  and  relies  on  relative  risk 
and  relative  wages.  Other  typical 
estimates  of  the  VSL  have  ranged  from 
as  low  as  $2  million  to  as  high  as  $8 
million. 

We  analyzed  the  societal  benefit  of 
the  proposed  rule  using  $100,000  as  the 
QALY  value  for  preventing  a  nonfatal 
ADE  and  the  low  VSL  estimate  of  $2 
million  as  the  willingness-to-pay  to 
avoid  a  fatality.  The  willingness-to-pay 
to  avoid  an  average  ADE  decreased  from 
$183,900  to  $70,800  using  these 
parameters.  Overall,  the  estimated 
annualized  benefit  of  the  proposed  rule 
fell  from  $3.9  billion  to  $1.5  billion, 
which  would  still  exceed  the  estimated 
annualized  costs. 

5.  Hospital  Response  Rates 

The  expected  benefits  rely  on  a  faster 
rate  of  hospital  acceptance  of  bar  code 
technology  than  the  rate  expected  in  the 
absence  of  the  regiUation.  The  current 
estimate  of  public  health  benefits  is 
based  on  all  hospitals  acquiring  bar 
coding  systems  within  10  years  as 
compared  to  20  years  without  the 
proposed  rule.  However,  because  we  are 
not  requiring  hospitals  to  make  this 
investment,  we  examined  the  impact  of 
different  diffusion  rates.  ERG  examined 
two  additional  scenarios:  one  in  which 
the  technology  is  accepted  within  20 
years  with  a  rule  as  compared  to  30 
years  without  a  rule,  and  one  in  which 
technology  is  accepted  within  15  years, . 
as  compared  to  20  years  with  a  rule. 
Both  cases  decrease  costs  and  benefits. 
The  first  case  reduced  expected  net 
annualized  net  benefits  from  $3.2 
billion  to  $2.0  billion.  Annualized 
hospital  expenditiu^s  declined  from 
$680  million  to  $408  million,  and 
benefits  decreased  frova  $3.9  billion  to 
$1.8  billion.  The  second  case  reduced 
annualized  net  benefits  to  $1.5  billion. 
Annualized  hospital  expenditures 
declined  from  $680  million  to  $303 
million,  and  benefits  decreased  from 
$3.9  billion  to  $1.8  billion.  The  public 
health  benefits  of  the  proposed  rule 
would  still  exceed  costs  and 
expenditures  with  these  slower 
diffusion  rates. 

6.  Hospital  Intercept  Rates  with 
Machine-Readable  Technology 

The  expected  benefit  of  avoidance  of 
patient  ADEs  is  dependent  on  the 
expected  rate  of  error  interception.  For 
this  analysis,  ERG  found  that  about  45 
percent  of  the  errors  that  lead  to 


preventable  ADEs  originate  in  the 
dispensing  and  administration  stages  of 
the  medication  process  and  that  the  use 
of  bar  coded  information  and  installed 
systems  would  intercept  about  50 
percent  of  these  errors.  Because  of  the 
direct  relationship  between  expected 
interception -rates  and  avoided  ADEs, 
we  tested  the  impact  of  the  assimied 
rates.  Although  the  literature  has 
implied  that  interception  rates  as  high 
as  85  percent  are  obtainable.  ERG 
assumed  a  50  percent  rate  to  accoimt  for 
potential  nonoptimed  use  of  technology. 
If  the  true  increase  in  interception  rates 
were  between  80  percent  and  20 
percent,  the  total  number  of  avoided 
ADEs  would  be  between  660,400  and 
165.000.  The  monetized  annualized 
value  of  these  avoided  ADEs  would  vary 
from  the  current  estimate  of  $3.9  billion 
to  the  lower  and  higher  values  of  $1.6 
billion  (with  a  20  percent  improvement 
in  interception  rates]  or  $6.2  billion 
(with  an  80  percent  improvement  in 
interception  rates).  From  a  societal 
perspective,  therefore,  the  accelerated 
technology  investment  appears 
reasonable  even  with  significantly  lower 
interception  rates. 

7.  Productivity  Losses  in  Hospital 
Wards 

The  decision  by  hospitals  to  make 
significant  investments  in  bar  code 
reading  technology  is  highly  dependent 
on  expected  productivity  changes  in  the 
delivery  of  bedside  caie  by  nurses.  Our 
current  analysis  assumes  a  3-percent 
productivity  loss  of  ward  nurses  due  to 
the  use  of  this  new  technology.  We 
examined  the  sensitivity  of  this  estimate 
and  found  that  if  long-term  productivity 
loss  approximated  only  1  percent  of  the 
current  workload,  the  average 
annualized  cost  of  accelerated  hospital 
investments  would  decrease  bom 
$680.0  million  to  $246.7  miUion. 
However,  if  the  productivity  loss  of 
nursing  resources  was  as  great  as  5 
percent,  the  annualized  expenditures  by 
hospitals  would  increase  to  $1.2  billion. 
In  order  for  the  productivity  losses  to 
outweigh  the  expected  benefits, 
however,  there  would  have  to  be  an 
almost  700-percent  estimated 
productivity  loss.  We  recognize  the 
extreme  uncertainty  of  this  projection 
and  particularly  invite  public  comment 
in  this  area. 

8.  Minimimi  Hospital  Response 

The  expected  benefits  rely  on  a  faster 
rate  of  hospital  acceptance  of  bar  code 
technology  than  the  rate  expected  in  the 
absence  of  a  rule.  The  current  estimate 
of  public  health  benefits  is  based  on  all 
hospitals  acquiring  bar  code  systems 
within  10  years  as  compared  to  20'years 


without  the  proposed  rule.  However, 
because  we  are  not  requiring  hospitals 
to  make  this  investment,  we  examined 
the  minimum  nimiber  of  hospitals 
needed  to  install  systems  in  order  to  be 
confident  that  benefits  exceed  costs.  The 
ratio  of  costs  to  benefits  implies  that  if 
only  0.05  percent  of  all  hospitals  in  the 
United  States  (three  facilities)  make  this 
investment  10  years  earlier,  the  rule 
would  generate  sufficient  public  health 
benefits  to  justify  costs.  This  estimate  is 
based  on  average  hospital  size.  We 
tested  this  assumption  by  assimiing  that 
only  very  small  (fewer  than  50  bed 
capacity)  hospitals  would  adopt  the 
technology.  In  this  case,  22  hospitals    ~ 
would  be  required  to  adopt  the 
technology  (0.3  percent  of  all  hospitals 
and  1.9  percent  of  all  small  capacity 
hospitals)  in  order  for  the  expected 
benefits  to  exceed  the  costs. 

9.  Investments  by  Hospital  Size 

The  internal  decision  to  acquire  and 
use  new  bar  code  reading  technology 
could  be  affected  by  the  size  of  the 
purchasing  hospital.  Hospitals  that  have 
already  installed  this  equipment  are,  for 
the  most  part,  fairly  large  or  part  of  a 
large  network  of  hospitals.  Because  the 
benefits  of  error  interception  are 
dependent  on  the  number  of  annual 
admissions,  we  were  concerned  about 
the  likelihood  of  technology  adoption 
by  small  hospitals. 

According  to  the  most  recent  census, 
there  are  1,117  hospitals  in  the  United 
States  with  capacities  fewer  than  50 
beds.  These  hospitals  account  for  only 
about  3  percent  of  the  estimated 
annualized  opportimity  cost  of 
investment  fi^m  this  proposed  rule, 
because  the  potential  productivity 
losses  are  not  as  great  as  for  larger 
hospitals.  The  annualized  opportunity 
costs  per  facility  with  fewer  than  50 
beds  is  approximately  $57,100. 
However,  because  of  the  fewer 
admissions  to  hospitals  of  this  size,  we 
estimate  that  the  interception  rate  of  the 
bar  code  technology  is  expected  to 
result  in  an  average  of  1.7  avoided  ADEs 
per  year  per  facility.  The  estimated 
societal  benefit  of  avoiding  1.7  ADEs  is 
$303,800.  If  these  small  hospitals  adopt 
technology  at  the  same  accelerated  rate 
as  all  hospitals,  the  cumualized  benefit 
per  hospital  is  $86,900,  or  more  than  the 
investment. 

We  are  aware  that  the  estimated  direct 
annual  hospital  cost  savings  of  avoiding 
ADEs  alone  ($2,257  per  avoided  ADE) 
may  not  cover  the  costs  of  the  expected 
earlier  investment  pattern.  For  example, 
the  average  facility  with  fewer  than  50 
beds  would  experience  direct  annual 
cost  savings  of  $3,837  (1.7  ADEs 
avoided  x  $2,257)  and  annualized  costs 
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of  $57,100.  As  noted,  the  investment 
decision  to  install  bar  code  reading 
technology  is  voluntary  and  would 
include  consideration  of  patient  safety 
and  other  cost-savings.  We  have 
estimated  that  potential  reductions  in 
resources  needed  to  generate  reports 
and  to  keep  track  of  records  may  likely 
vary  between  $27,400  and  $43,700  per 
year  for  a  small  hospital.  Other 
institutional  gains,  including  transfers 
such  as  increased  revenue  capture  rates 
and  reduced  malpractice  awards,  may 
also  affect  internal  decisions.  Many 
industry  representatives  have  indicated 
their  willingness  to  invest  in  this 
technology.  Nonetheless,  even  if  some 
hospitals  choose  to  delay  or  not  to 
invest,  this  rule  would  still  produce 
substantial  societal  benefits. 

0.  Small  Business  Analysis  and 
Discussion  of  Alternatives 

We  believe  the  proposed  rule  is 
unlikely  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Despite  this,  we  have  prepared  an  initial 
Regulatory  Flexibility  Analysis  (IRFA) 
and  invite  comment  from  affected 
entities.  In  addition,  the  regulation  is 
considered  a  significant  economic 
impact  under  UMRA  and  alternatives 
are  examined  and  briefly  discussed 
here. 

1.  Affected  Sectors  and  Nature  of 
Impacts 

We  described  the  affected  industry 
sectors  earlier  in  this  section.  The 
proposal  would  directly  affect 
manufacturers  of  pharmaceutical  and 
biological  products  (NAICS  325412  and 
NAICS  325414).  packaging  services 
(NAICS  561910),  and  blood  and  organ 
banks  (NAICS  621991),  and  indirectly 
affect  hospitals  (NAICS  622).  We 
accessed  data  on  these  industries  from 
the  1997  Economic  Censuses  and 
estimated  revenues  per  establishment. 
Although  other  economic  measiues, 
such  as  profitability,  may  be  preferable 
alternatives  to  revenues  in  estimating 
the  significance  of  regulatory  impacts  in 
some  cases,  any  reasonable  estimate  of 
profits  would  not  change  the  results  of 
this  analysis.  These  revenues  were 
updated  to  2000  values  by  using  the 
Consumer  or  Producer  Price  Index  as 
appropriate. 

a.  pharmaceutical  Manufacturers 
(NAICS  325412).  The  Small  Business 
Administration  (SBA)  has  defined  as 
small  any  entity  in  this  industry  with 
fewer  than  750  employees.  According  to 
census  data,  84  percent  of  the  industry 
is  considered  small.  The  average  annual 
revenue  for  these  small  entities  is  $26.6 
million  per  entity.  Small  manufacturers 
of  prescription  and  OTC  drug  products 


dispensed  under  an  order  and 
commonly  used  in  hospitals  would  be 
required  to  generate  and  label  products 
with  bar  coded  information.  We 
estimate  the  annualized  compliance 
costs  for  small  entities  in  this  industry 
at  $1,800  per  entity.  This  is  less  than  0.1 
percent  of  their  annual  revenues.  We 
believe  this  does  not  constitute  a 
significant  impact  on  a  substantial 
number  of  small  entities  in  this 
industry. 

b.  Biological  Product  Manufacturers 
(NAICS  325414).  The  SBA  has  defined 
as  small  any  entity  in  this  industry  with 
fewer  than  500  employees.  According  to 
census  data,  68  percent  of  the  industry 
is  considered  small.  The  average  annual 
revenue  for  these  small  entities  is  $4.7 
million  per  entity.  Small  manufacturers 
of  biological  products  would  be 
required  to  use  standardized  bar  code 
information  on  their  products.  We 
estimate  the  annualized  compliance 
costs  for  small  entities  in  this  industry 
at  $600  per  entity.  This  is  less  than  0.1 
percent  of  their  annual  revenues.  We 
believe  this  does  not  constitute  a 
significant  impact  on  a  substantial 
number  of  small  entities  in  this 
industry. 

c.  Packagers  (NAICS  5619190).  The 
SBA  has  defined  as  small  any  entity  in 
this  industry  that  has  less  than  $6 

.million  in  annual  revenues.  On  this 
basis,  almost  75  percent  of  the  industry 
is  considered  small.  The  average  annual 
revenue  for  small  entities  is  $1.7  million 
per  entity.  Small  packagers  would  be 
required  to  apply  bar  coded  information 
to  all  affected  products.  This  would 
require  printing  and  process 
improvements  to  packaging  operations. 
We  estimated  the  annualized 
compliance  cost  for  small  entities  in  this 
industry  at  $240  per  entity.  This  is  less 
than  0.1  percent  of  their  annual 
revenues.  We  believe  this  does  not 
constitute  a  significant  impact  on  a 
substantial  number  of  small  entities  in 
this  industry. 

d.  Blood  and  Organ  Banks  (NAICS 
621991).  The  SBA  has  defined  as  small 
any  entity  in  this  industry  with  less  that 
$8.5  million  in  annual  revenues.  On  this 
basis,  40  percent  of  the  industry  is 
considered  small.  The  average  annual 
revenue  for  small  entities  is  $1.4  million 
per  entity.  Small  blood  banks  and 
collection  centers  would  be  required  to 
apply  standardized  bar  coded 
information  on  all  blood  products.  This 
would  require  printing  and  process 
improvements  to  blood  handling 
operations.  We  estimated  the  aimual 
compliance  cost  for  small  entities  in  this 
industry  at  $100  per  entity.  This  is  less 
than  0.1  percent  of  their  annual 
revenues.  We  believe  this  does  not 


coiistitute  a  significant  impact  on  a 
substantial  number  of  small  entities  in 
this  industry. 

e.  Hospitals  (NAICS  622).  The  SBA 
has  defined  as  small  any  entity  in  this 
industry  with  less  than  $29.0  million  in 
aimual  revenues.  According  to  census 
data,  35  percent  of  the  industry  is 
considered  small.  The  average  annual 
revenue  for  small  entities  is  $12.6 
million  per  entity.  There  is  no  specific 
regulatory  requirement  for  hospitals  to 
respond  to  this  proposed  rule.  We 
anticipate  that  the  rule  would  make  the 
investment  in  bar  code  technology  more 
attractive  to  hospitals,  but  the  rule 
would  not  require  such  investments. 
Hospitals  that  have  already  installed  bar 
code  reading  systems  and  internally 
affix  self-generated  information  might 
need  to  prematiu-ely  upgrade  or  replace 
currently  installed  scanners  in  order  to 
capture  bar  coded  information  on  small 
vials  or  bottles.  These  hospitals  would 
also  achieve  productivity  gains  by 
avoiding  the  resources  now  used  to  self- 
generate  bar  code  readable  information. 
The  total  annual  net  cost  of  the 
proposed  rule  is  estimated  at  $3,300  per 
facility,  which  is  equal  to  less  than  0.1 
percent  of  annual  revenues.  We  believe 
this  does  not  constitute  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  in  this  industry. 

2.  Alternatives 

We  considered  several  alternatives  to 
the  proposed  rule.  Each  is  discussed 
below.  We  invite  conunents  and 
suggestions  for  additional  potential 
alternatives. 

a.  Do  Nothing.  This  alternative  would 
not  result  in  any  change  in  current 
labeling  or  packaging  practices.  We 
believe  that,  in  the  absence  of  agency 
action,  hospitals  would  gradually 
purchase  and  utilize  independent  bar 
code  reading  systems,  but  that  it  would 
take  20  years  before  they  were  installed 
in  all  facilities.  We  rejected  this 
alternative  because  of  the  expected 
positive  net  benefits  of  the  proposal. 
Also,  ws  believe  that  standardizing  bar 
codes  would  generate  additional  health 
and  production  efficiencies  for  a  variety 
of  different  health  care  sectors. 

b.  Requiring  Variable  Information.  We 
considered  requiring  additional 
information  in  bar  codes,  such  as 
expiration  dates  and  lot  numbers.  The 
incremental  benefit  of  this  data  would 
include  improved  inventory  control  and 
ease  of  recalls.  In  addition,  we  are  aware 
that  some  firms  are  voluntarily  applying 
this  information.  However,  we  were 
unable  to  quantify  potential  public 
health  benefits  for  this  additional 
information,  and  the  estimated 
additional  annualized  cost  of  this 
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alternative  was  $46.0  million.  We  did 
not  select  this  alternative  because  we 
could  not  demonstrate  that  the  added 
benefits  would  exceed  the  added  costs. 

c.  Covering  All  OTC  Drug  Products. 
We  considered  requiring  all  OTC  drug 
products  to  include  bar  coded 
information.  This  alternative  is 
currently  rejected  (although  we  invite 
comments  on  the  OTC  drugs  to  be 
covered)  because  the  additional  costs  do 
not  appear  to  be  justified  by  the 
expected  benefits.  At  this  time,  most 
noninstitutional  settings  are  unlikely  to 
have  access  to  bar  code  reading  systems. 
Therefore,  we  could  not  identify  any 
significant  reductions  in  ADEs  due  to 
this  alternative.  Including  all  OTC  dru^ 
products  would  create  estimated 
additional  annualized  costs  to  the 
manufacturing  sector  of  $1.9  million. 
The  expected  annualized  costs  of  the 
regulation  therefore  would  increase 
from  $5.1  million  to  $7.0  million  with 
no  additional  quantifiable  benefit. 

d.  Exemption  for  Small  Entities.  We 
considered  exempting  small  entities,  but 
rejected  the  alternative  due  to  the 
modest  projected  impact  of  this 
initiative  on  small  businesses  and  the 
lack  of  label  standardization  that  would 
result. 

e.  FDA  Selecting  a  Specific 
Symbology.  We  considered  requiring  bar 
coded  information  with  a  specific 
symbology.  The  rationale  for 
considering  this  option  was  to  minimize 
imcertainty  to  hospitals  in  selecting 
systems  that  would  be  able  to 
confidently  read  the  specific  language. 
We  decided,  however,  that  identifying  a 
specific  sjrmbology  might  adversely 
impact  future  innovations  in  other 
machine-readable  technologies.  The 
selected  alternative  would  allow 
individual  facilities  and  suppliers  to 
devise  systems  that  would  maximize 
their  own  internal  efficiencies,  as  long 
as  the  standardized  information  could 
be  accessed.  The  lack  of  consistent 
universal  standards  has  been  a  major 
Impediment  to  the  use  of  this 
technology.  As  long  as  symbologies 
could  be  read  within  a  single  standard, 
however,  the  identified  market  failure 
would  be  overcome.  In  addition,  the 
expected  costs  of  this  proposal  would  be 
much  greater  than  the  selected 
alternative.  Annualized  costs  to 
manufactiu^rs  would  increase  to  $8.3 
million  and  significant  costs  would 
occur  to  the  retail  sector  due  to  the  need 
for  accelerated  upgrade  or  replacement 
of  currently  installed  scanners.  Retail 
pharmacies  would  Incur  annualized 
costs  of  $14.4  million.  Consequently,  we 
rejected  the  alternative  of  identifying  a 
specific  symbology. 


3.  Outreach 

We  held  a  public  meeting  on  July  26, 
2002  to  solicit  comments  from  the 
affected  sectors.  Interested  parties  bom 
the  health  care  sector,  manufacturing 
sector,  retail  sector,  and  equipment 
suppliers  provided  comment  and 
Insight  to  the  agency.  In  addition,  we 
met  with  various  industry  groups  in 
order  to  ensure  viewpoints  were 
appropriately  considered.  These 
insights  affected  the  regulatory 
considerations,  and  additional  outreach 
is  planned  during  the  regulatory 
process. 

P.  Conclusion 

We  have  examined  the  proposed  rule 
and  find  that  the  expected  benefits 
outweigh  the  costs  and  that  the 
regulation  would  improve  public  health. 
The  detailed  analysis  that  provides 
references  and  support  for  the  summary 
that  appears  in  this  section  is  available 
in  the  docket  as  Ref.  46. 

Vm.  Request  for  Comments 

In  addition  to  requesting  general 
comments  on  the  proposal,  and  the 
specific  requests  on  assumptions 
contained  in  the  economic  analysis,  we 
are  seeking  comment  on  the  following 
specific  issues  identified  in  the 
description  of  the  proposed  rule 
(presented  here  for  the  convenience  of 
the  reader): 

1.  Whether  we  should  require  bar 
codes  on  prescription  drug  samples,  and 
the  costs  and  benefits  associated  with 
such  bar  codes  (see  section  II.B.2.a  of 
this  document). 

2.  The  risks  and  benefits  of  including 
vaccines  in  a  bar  code  rule  (see  section 
II.B.2.a  of  this  dociunent). 

3.  What  terms  we  should  use  to 
describe  OTC  drugs  that  should  be 
subject  to  the  bar  code  requirement  (see 
section  n.B.2.b  of  this  dociunent). 

4.  Information  on  the  costs  and 
benefits  associated  with  putting  lot 
number  and  expiration  date  information 
in  the  bar  code  (see  section  n.C.2  of  this 
document). 

5.  Whether  the  rule  should  refer 
instead  to  linear  bar  codes  without 
mentioning  any  particular  standard  or 
refer  to  UCC/EAN  and  HIBCC  standards 
(see  section  n.D.l  of  this  dociunent). 

6.  Additional  information  regarding 
bar  code  scanning  technology  and  the 
ability  of  bar  code  scanners  to  read 
different  symbologies  (see  section  II.D.l 
of  this  document). 

7.  Whether  the  rule  should  adopt  a 
different  format  (whether  that  format  is 
a  symbology,  standard,  or  other 
technology),  considering  the  following 
Issues: 


•  What  other  symbol,  standard,  or 
technology  should  we  consider,  either 
in  place  of  a  linear  bar  code  or  in 
addition  to  it? 

•  How  accepted  is  that  symbol, 
standard,  or  technology  among  firms 
that  would  have  to  affix  or  use  that 
symbol,  standard,  or  technology? 

•  Will  hospitals  be  able  to  read  or  use 
the  symbol,  standard,  or  technology, 
either  with  existing  equipment  or 
equipment  under  development?  (see 
section  II.D.l  of  this  document). 

8.  Whether  any  specific  product  or 
class  of  products  should  be  exempt  frt>m 
a  bar  code  requirement  and  the  reasons 
why  an  exemption  is  considered  to  be 
necessary  (see  section  II.F  of  this 
document).  In  addition,  how  could  we 
create  a  waiver  provision  that  would 
minimize  the  potential  for  misusing  the 
waiver? 

9.  Whether  the  implementation  period 
for  a  final  rule  can  and  should  be 
shortened  from  3  years  to  some  other 
specific  time  period  (see  section  II.G  of 
this  document). 

10.  Whether  we  should  require  the 
use  of  ISBT  128ior  blood  products,  a 
specific  symbology  that  is  consistent 
with  that  required  for  drugs  in  proposed 
§  201.25,  or  "machine-readable 
symbols"  as  approved  by  the  Director  of 
CBER  (see  section  U.H  of  this 
document). 

11.  How  the  proposed  rule  might 
affect  hospitals  where  patients  receive 
blood  or  blood  components,  particularly 
with  respect  to  a  hospital's  decision  to 
purchase  a  machine  reader  (e.g., 
scaimer)  that  can  properly  identify  the 
intended  recipient  of  the  blood  or  blood 
component,  the  machine  readable 
information  encoded  on  the  blood  or 
blood  component  label,  and  perhaps  the 
linear  bar  codes  appearing  on  drugs  and 
OTC  drugs  that  are  dispensed  pursuant 
to  an  order  and  commonly  used  in  the 
hospital  (see  section  II.H  of  this 
document). 

12.  Whether  any  of  the  alternatives 
discussed  in  the  economic  analysis  have 
merit  (see  section  Vn.O  of  this 
document). 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http://wvvrw.fda.gov/  . 
dockets/ecomments  or  two  hard  copies 
of  any  mailed  comments,  except  that 
individuals  may  submit  one  hard  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Brjmch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
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This  appendix  includes  summaries  of 
several  articles  that  identify  different 
types  of  medication  errors,  a  table 
illustrating  varied  medication  error  rates 
among  studies,  and  a  list  of  references 
cited  in  the  appendix. 

I.  Types  of  Medication  Errors 
Administering  the  Wrong  Dose 

FoUi  et  al.  examined  errant  chart 
orders  in  two  large  pediatric  hospitals 
(Ref.  A-1).  The  study  defined  an  errant 
chart  order  as  a  potentially  lethal  error 
if  certain  consequences  (such  as 
cardiopulmonary  arrest  if  administered 
at  the  dose  ordered)  resulted.  The 
authors  found  that  incorrect  doses  and 
missed  doses  were  the  most  prevalent 
errors.  Overdoses  accounted  for  55 
percent  of  the  dosing  errors,  while 
underdoses  led  to  26.9  percent  of  all 
errors. 

In  a  study  of  adverse  events  in 
hospitalized  patients.  Leape  et  al. 
reviewed  30,195  randomly  selected 
hospital  records  and  identified  1,133 
patients  whose  disabling  injuries  were 
caused  by  medical  treatment  (Ref.  A-2). 
Errors  in  dose  or  method  of  use 
accounted  for  42  percent  of  all  errors. 

In  a  study  of  two  urban  teaching 
hospitals.  Kaushal  et  al.  foimd  dosing 
errors  to  be  the  most  frequent 
medication  error  (which  the  authors 
defined  as  errors  in  drug  ordering, 
transcribing,  dispensing,  administering, 
or  monitoring)  and  the  most  frequent 
preventable  adverse  drug  event  (Ref.  A- 

3). 

Lesar  et  al.  conducted  a  study  of 
prescribing  errors  at  a  teaching  hospital 
(Ref  A-4).  The  authors'  review  of 
289.411  medication  orders  revealed  905 
prescribing  errors  that  were  detected 
and  averted,  and  overdoses  and 
underdoses  accounted  for  28.7  and  17.8 
percent  of  total  errors  respectively. 

McCarthy,  Kelly,  and  Reed  studied 
the  medication  administration  practices 
of  school  nurses  (Ref  A-5).  The  authors 
found  that  48.5  percent  of  school  nurses 
surveyed  reported  medication  errors, 
and  overdoses  or  double  doses  were  the 
third  most  commonly  reported  error 
(22.9  percent  of  medication  errors). 
Administering  a  Drug  to  a  Patient  Who 
Is  Known  to  Be  Allergic 

In  the  Lesar  review  of  medication 
orders.  6.7  percent  of  all  medication 
order  errors  that  were  detected  and 
averted  involved  prescribing  a  drug  to  a 
patient  who  is  allergic  to  the  prescribed 
drug  (Ref  A-^). 

In  an  article  by  Classen  et  al. 
involving  a  case  control  study  of  all 


patients  admitted  to  a  hospital  in  a  3- 
year  period,  medication  errors  due  to 
known  drug  allergies  represented  1.5 
percent  of  all  adverse  drug  events,  and 
all  were  preventable  (Ref.  A— 6). 
Administering  the  Wrong  Drug  to  a 
Patient  or  Administering  a  Drug  to  the 
Wrong  Patient 

A  study  by  Thur  et  al.  observed  how 
nurses  in  two  surgical  imits  prepared  to 
administer  parenteral  admixtures 
(which  the  authors  defined  as  including 
only  fluids  to  which  one  or  more  drugs 
were  added  directly  into  a  single  or 
primary  bottle)  (Ref  A-7).  The  authors 
defined  "medication  error"  as  including 
the  administration  of  the  wrong  drug  or 
solution,  the  wrong  dosage  of  a  drug  or 
solution  volume,  an  imordered  or 
discontinued  drug,  or  two  or  more 
pharmaceutically  incompatible  drugs  in 
the  same  admixture.  The  study  involved 
100  observatioi^s  where  331  parenteral 
admixtures  were  prepared;  unordered 
drugs  accounted  for  3  percent  of  the 
errors  that  were  observed.  In  one 
instance,  the  drug  was  administered  two 
times  per  day  for  4  days,  even  though 
the  order  for  the  drug  had  been 
discontinued  earlier. 

In  the  Classen  et  al.  article  that 
involved  a  case  control  study,  of  905 
prescribing  errors  that  were  detected 
and  averted.  1.1  percent  of  all  errors 
involved  prescribing  a  drug  to  the 
wrong  patient  (Ref  A-6). 
Administering  the  Drug  Incorrectly 

In  the  study  by  Kaushal  et  al.  that 
examined  10.778  medication  orders  at 
two  urban  teaching  hospitals,  errors 
involving  the  drug's  route  of 
administration  were  the  second  most 
common  form  of  medication  error  and 
accounted  for  18  percent  of  the 
medication  errors  (Ref  A-3).  These 
medication  errors  also  accounted  for  the 
third-most  common  form  (14  percent)  of 
potential  adverse  drug  events,  which  tfee 
authors  defined  as  a  medication  error 
having  a  significant  potential  for 
injuring  a  patient. 

Administering  the  Drug  at  the  Wrong 
Time  or  Missing  Doses 

In  a  study  of  two  pediatric  critical 
care  units  by  Tisdale.  "wrong  time" 
errors,  which  were  defined  as 
medications  administered  30  minutes 
before  or  after  the  scheduled 
administration  time,  were  the  most 
prevalent  error  and  accoimted  for  a  16 
percent  error  rate  (Ref.  A-8). 

In  McCarthy,  Kelly,  and  Reed's  study 
of  school  nurses,  of  the  315  school 
nurses  who  reported  a  medication  error. 


251  cited  missed  doses  as  the  most 
common  medication  error  (Ref  A-5). 

In  their  study  of  the  relationship 
between  medication  errors  and  adverse 
drug  events.  Bates.  Boyle,  et  al.  foimd 
that  53  percent  of  the  medication  errors 
surveyed  involved  at  leeist  one  missing 
dose  of  medication  (Ref.  A-9). 

A  recently  published  study  by  Barker 
et  al.  examined  36  institutions  in 
Colorado  and  Georgia  and  found  that  19 
percent  of  the  doses  administered  were 
in  error  and  that  the  most  prevalent 
error  (at  8  percent  of  the  medication 
errors)  was  "wrong  time"  medication 
errors  (Ref.  A-10).  The  authors  defined 
"wrong  time"  as  administration  of  a 
dose  more  than  60  minutes  before  or 
after  the  scheduled  administration  time, 
or  a  30  minute  window  for  medications 
that  were  ordered  before,  with,  or  after 
a  meal.  However,  the  "wrong  time" 
medication  error  rate  ranged  between 
zero  percent  for  some  nonaccredited 
hospitals  in  Georgia  to  26.2  percent  for 
a  nonaccredited  hospital  in  Colorado. 

n.  Frequency  of  Medication  Errors 

Table  1  illustrates  the  variation  in 
medication  error  rates  among  several 
studies.  Some  studies  suggest  a 
medication  error  rate  of  imder  7  percent, 
whereas  others  suggest  a  rate  at  or  above 
20  percent.  The  differences  may  be  due, 
in  part,  to  different  definitions  of 
medication  error  or  different  research 
methodology  that  focused  on  fatalities, 
injuries,  or  medication  orders. 

Table  1  .—Medication  Error  Rates 
Reported  in  Various  Studies 
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"Adverse  dnjg 

28%  of  ad- 

4,031 

event"  de- 

verse 

adult  ad- 

fined  as  an 

drug 

misskxis 

injury  result- 

events are 

of  11  med- 

ing  from 

prevent- 

k^l and 

medk^al  inter- 

able, and 

surgk:al 

vention  re- 

there 

units  in  2 

lated  to  a 

were  7.3 

hospitals 

drug. 

prevent- 

by Bates. 

able  ad- 

Cullen et 

verse 

al.  (Ref. 

drug 

A-1 3). 

. 

events  per 
every  100 
admis- 
sions. 

Review  of 

"Medk^tk>n 

5.3%. 

10.070 

error"  defined 

medkation 

as  enrors  in 

orders  to 

the  process 

identify 

of  ordering  or 

medication 

delivering 

errors  by 

mediation, 

Bates, 

regardless  of 

Boyle  et 

whether  an 

al.  (Ref. 

injury  oc- 

A-9). 

cun^ed  or  the 
potential  for 
injury  was 
present. 
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TABLE  1  .—Medication  Error  Rates  Table  1  .—Medication  Error  Rates 
Reported  in  Various  Studies—  Reported  in  Various  Studies— 
Continued  Continued 


study 


Matched 
case-con- 
trol study 
of  ail  pa- 
tients ad- 
mitted to  a 
hospital  in 
a  3-year 
period  by 
Classen  et 
al.  (Ref. 
A-6). 


Review  of 
10,778 
medication 
orders  at  2 
urban 
teaching 
hospitals 
by 

Kaushal  et 
al.  (Ref. 
A-3). 

Prospective 
cohort 
study  in 
36  institu- 
tions by 
Bariter  et 
al.  (Ref. 
A-10). 


Definition  of 
Medication 
En-or  Used 


"Adverse  dmg 
event"  de- 
fined as  an 
event  that  is 
"noxious  and 
unintended 
and  occurs  at 
doses  used 
in  humans  for 
prophylaxis, 
diagnosis, 
therapy,  or 
modification 
of  physiologic 
functions"  but 
excludes 
therapeutic 
failures, 
poisonings, 
and  inten- 
tional 
overdoses. 

'Medication  er- 
rors" defined 
as  errors  in 
drug  order- 
ing, tran- 
scribing, dis- 
pensing, ad- 
ministering, 
or  monitoring. 


"Medication 
error"  defined 
as  a  dose 
administered 
differently 
than  as  or- 
dered on  the 
patient's 
medical 
records. 


Medication 
Error  Rate 


1%  of  all  ad- 
verse 
drug 
events, 
but  the 
authors 
also  state 
that  al- 
most 50% 
of  all  ad- 
verse 
dmg 

events  are 
potentially 
prevent- 
able. 


5.7%,  with 
adult  pa- 
tients 
cared  for 
in  a  pedi- 
atric set- 
ting expe- 
riencing 
the  most 
medica- 
tion er- 
rors. 

19%.  or 
neariy  2 
errors 
every  day 
for  a  typ- 
ical pa- 
tient re- 
ceiving 10 
doses  per 
day,  or, 
for  a  facil- 
ity with 
300  pa- 
tients, al- 
most 40 
potential 
adverse 
dmg 

events  in 
a  facility. 
The  per- 
centage of 
potentially 
harmful 
errors  was 
7%  or 
more  than 
40  per 
day  per 
300  inpa- 
tients. 


Study 


Examination 
of  all  U.S. 
death  cer- 
tifk:ates 
between 
1983  and 
1993  by 
Phillips  et 
al.  (Ref. 
A-1 4). 


Definition  of 

Mediation 

EnorUsed 


"Mediation  er- 
rors are  "ac- 
cidental 
poisonings  by 
tlrugs,  me- 
dicaments, 
and 

biologicals" 
and  have  re- 
sulted from 
"acknowl- 
edged errors, 
by  patients  or 
medk^al  per- 
sonnel. 


Medication 
Error  Rate 


Medication 
error  rate 
rose  from 
1  out  of 
every  439 
outpatient 
deaths 
and  1  out 
of  every 
1,622  in- 
patient 
d.eaths  in 
1983  to  1 
out  of 
every  131 
outpatient 
deaths 
and  1  out 
of  every 
854  inpa- 
tient 

deaths  in 
1993.  The 
auttiors 
suggest 
the  in- 
crease 
may  be 
due  to  an 
increasing 
willing- 
ness to 
attribute 
error 
deaths 
that  were 
previously 
ascribed 
to  natural 
causes. 


m.  References  in  the  Appendix 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  am.  and  4  p.m.,  Monday 
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List  of  Subjects 

21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  610 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
parts  201,  606,  and  610  be  amended  as 
follows: 

PART  201— LABEUNG 

1.  The  authority  citation  for  21  CFR 
Part  201  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352, 
353,  355,  358,  360,  360b,  360gg-360ss.  371, 
374,  379e;  42  U.S.C.  216,  241,  262,  264.       < 

2.  Section  201.25  is  added  to  read  as 
follows: 
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§  201 .25    Bar  cod*  label  raquiramants. 

(a)  Who  is  subject  to  these  bar  code 
requirements?  Manufacturers,  repackers, 
relabelers,  and  private  label  distributors 
of  a  human  prescription  drug  product  or 
an  OTC  drug  product  that  is  regulated 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  or  the  Public  Health 
Service  Act  are  subject  to  the  bar  code 
requirements  in  this  section  unless  they 
are  exempt  from  the  registration  and 
drug  listing  requirements  in  section  510 
of  the  act. 

(b)  What  drugs  are  subject  to  these  bar 
code  requirements?  The  following  drug 
products  are  subject  to  the  bar  code 
label  requirements:  Prescription  drug 
products  (excluding  samples),  biological 
products,  and  over-the-counter  drug 
products  that  are  dispensed  under  an 
order  and  are  commonly  used  in 
hospitals.  For  purposes  of  this  section, 
an  over-the-counter  drug  product  is 
"commonly  used  in  hospitals"  if  it  is 
packaged  for  institutional  use,  labeled 
for  institutional  use,  or  marketed, 
promoted,  or  sold  to  hospitals. 

(c)  What  does  the  bar  code  look  like, 
and  where  does  the  bar  code  go? 

(1)  Each  drug  product  described  in 
paragraph  (b)  in  this  section  must  have 
a  bar  code  that  contains,  at  a  minimum, 
the  appropriate  National  Drug  Code 
(NDC)  number  in  a  linear  bar  code  that 
meets  Uniform  Code  Council  (UCC/ 
EAN)  standards.  Additionally,  the  bar 
code  must: 

(i)  Be  surrounded  by  sufficient  blank 
space  so  that  the  bar  code  can  be 
scanned  correctly;  and 

(ii)  Remain  intact  under  normal 
conditions  of  use. 

(2)  The  bar  code  must  appear  on  the 
drug's  label  as  defined  by  section  201  (k) 
of  the  act. 


PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

3.  The  authority  citation  for  part  606 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352, 
355,  360.  360),  371,  374;  42  U.S.C.  216.  262. 
263a.  264. 

4.  Section  606.121  is  amended  by 
revising  paragraph  (c)(13)  to  read  as 
follows: 

§606.121    Container  label. 

***** 

(c)  *  *  * 

(13)  The  container  label  must  bear 
encoded  information  that  is  machine- 
readable  and  approved  for  use  by  (he 
Director.  Center  for  Biologies  Evaluation 
and  Research. 

(i)  Who  is  subject  to  this  machine- 
readable  requirement?  All  blood 
establishments  that  manufacture, 
process,  repackage,  or  relabel  blood  or 
blood  components  intended  for 
transfusion  and  regulated  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
or  the  Public  Health  Service  Act. 

(ii)  what  blood  products  are  subject  to 
this  machine-readable  requirement?  All 
blood  and  blood  components  intended 
for  transfusion  are  subject  to  the 
machine-readable  information  label 
requirement  in  this  section. 

(iii)  What  information  must  be 
machine-readable?  Each  label  must  have 
machine-readable  information  that 
contains,  at  a  minimum: 

(A)  A  unique  facility  identifier. 

(B)  Lot  number  relating  to  the  donor. 

(C)  Product  code,  and 

(D)  ABO  and  Rh  of  the  donor. 

(iv)  How  must  the  machine-readable 
information  appear?  The  machine- 
readable  information  must: 


(A)  Be  unique  to  the  blood  or  blood 
component; 

(B)  Be  surrounded  by  sufficient  blank 
space  so  that  the  machine-readable 
information  can  be  scanned  correctly; 
and 

(C)  Remain  intact  under  normal 
conditions  of  use. 

(v)  Where  does  the  machine-readable 
information  go?  The  machine-readable 
information  must  appear  on  the  label  of 
any  blood  or  blood  component  which  is 
or  can  be  transfused  to  a  patient  or  from 
which  the  blood  or  blood  component 
can  be  taken  and  transfused  to  a  patient. 


PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

5.  The  authority  citation  for  part  610 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351.  352. 
353.  355,  360.  360c.  360d,  360h.  360i,  371. 
372.  374.  381;  42  U.S.C.  216,  262,  263,  263a, 
264. 

6.  Section  610.67  is  added  to  read  as 
follows; 

§  61 0.67    Bar  code  label  requirements. 

Unless  it  is  regulated  as  a  device,  a 
biological  product  must  comply  with 
the  bar  code  requirements  at  §  201.25  of 
this  chapter.  . 

Dated:  January  24,  2003. 
Mark  B.  McClellan, 
Commissioner  of  Food  and  Drugs. 

Dated:  February  6,  2003. 
Tommy  G.  Thompson. 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  03-5205  Filed  3-13-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


Friday, 

Afarch  14,  2003 


Part  IV 


Department  of 
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Office  of  Innovation  and  Improvement — 
Public  Cliarter  Scliools  Program  (PCSP); 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003;  Notice 


12536 


Federal  Register /Vol.  68,  No.  50 /Friday,  March  14,  2003 /Notices 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.282A,  84.282B,  and  84.282C] 

Office  of  Innovation  and 
Improvement— Public  Charter  Schools 
Program  (PCSP);  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2003 

Purpose  of  Program:  The  purpose  of 
the  PCSP  is  to  increase  national 
understanding  of  the  charter  school 
model  and  to  expand  the  number  of 
high-quality  charter  schools  available  to 
students  across  the  Nation  by  providing 
financial  assistance  for  the  planning, 
program  design,  and  initial 
implementation  of  charter  schools  and 
evaluating  the  effects  of  charter  schools, 
including  the  effects  on  students, 
student  academic  achievement,  staff, 
and  parents. 

Eligible  Applicants:  (a)  State 
educational  agencies  (SEAs)  in  States 
with  a  specific  State  statute  authorizing 
the  establishment  of  charter  schools 
may  apply  for  funding.  The  Secretary 
awards  grants  to  SEAs  to  enable  them  to 
conduct  charter  school  programs  in 
their  States.  SEAs  use  their  PCSP  funds 
to  award  subgrants  to  "eligible 
applicants,"  as  defined  in  this  notice, 
for  planning,  program  design,  and  initial 
implementation  of  a  charter  school;  and 
to  support.the  dissemination  of 
information  about,  including  successful 
practices  in,  charter  schools.  A  charter 
school  may  apply  to  an  SEA  for  funds 
to  carry  out  dissemination  activities, 
whether  or  not  the  charter  school  has 
applied  for  or  received  funds  under  the 
PCSP  for  planning  or  implementation,  if 
the  charter  school  has  been  in  operation 
for  at  least  three  consecutive  years  and 
has  demonstrated  overall  success, 
including — 

(1)  Substantial  progress  in  improving 
student  achievement; 

(2)  High  levels  of  parent  satisfaction; 
and 

(3)  The  management  and  leadership 
necessary  to  overcome  initial  start-up 
problems  and  establish  a  thriving, 
financially  viable  charter  school. 

(b)  Non-SEA  eligible  applicants  may 
apply  for  funding  directly  from  the  U.S. 
Department  of  Education  (Department) 
if  the  SEA  in  the  State  elects  not  to 
participate  in  the  PCSP  or  does  not  have 
an  application  approved  under  the 
program.  An  "eligible  applicant"  is 
defined  as  a  developer  that  has  applied 
to  an  authorized  public  chartering 
authority  to  operate  a  charter  school  and 
has  provided  to  that  authority  adequate 
and  timely  notice,  and  a  copy,  of  its 
PCSP  application,  except  that  the 
Secretary  or  the  SEA  may  waive  these 
requirements  in  the  case  of  a  pre-charter 


planning  grant.  If  an  SEA's  application 
is  approved  in  this  competition, 
applications  received  from  non-SEA 
eligible  applicants  in  that  State  will  be 
returned  to  the  applicants.  In  such  a 
case,  the  non-SEA  eligible  applicant 
should  contact  the  SEA  for  information 
related  to  the  State's  subgrant 
competition. 

Note:  The  following  States  currently  have 
approved  applications  under  this  program: 
Arkansas,  California,  Colorado,  Connecticut, 
Delaware,  District  of  Columbia,  Florida, 
Georgia.  Hawaii,  Idaho,  Illinois,  Indiana. 
Louisiana,  Massachusetts.  Michigan, 
Minnesota,  Missouri.  Nevada.  New  Jersey, 
New  York.  North  Carolina,  Ohio,  Oklahoma, 
Oregon.  Rhode  Island.  Tennessee.  Texas. 
Utah  and  Wisconsin.  Jn  these  States,  only  the 
SEA  is  eligible  to  receive  an  award  under  this 
competition.  Eligible  applicants  in  these 
States  should  contact  their  respective  SEAs 
for  information  about  participation  in  the 
State's  charter  school  subgrant  program.  Non- 
SEA  eligible  applicants  in  States  that  are  not 
listed  must  apply  directly  to  the  Department 
on  or  before  the  deadline  for  transmittal  of 
applications  in  order  to  be  considered  for 
funding  in  this  competition. 

Applications  Available:  March  14, 
2003. 

Deadline  for  Tmnsmittal  of 
Applications:  April  28,  2003. 

Deadline  for  Intergovernmental 
Review:  June  27,  2003. 

Estimated  Available  Funds: 
$24,750,000. 

Estimated  Range  of  Awards:  State 
educational  agencies:  $500,000- 
$8,000,000  per  year.  Other  eligible 
applicants:  $10,000-$1 50,000  per  year. 

Estimated  Avemge  Size  of  Awards: 
State  educational  agencies:  $3,000,000 
per  year.  Other  eligible  applicants: 
$150,000  per  year. 

Estifnated  Number  of  Awards:  State 
educational  agencies:  4-6.  Other  eligible 
applicants:  50-75. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Note:  Planning  and  implementation  grants 
or  subgrants  awarded  by  the  Secretary  or  an 
SEA  directly  to  non-SEA  eligible  applicants 
will  be  awarded  for  a  period  of  up  to  36 
months,  no  more  than  18  months  of  which 
may  be  used  for  ptanning  and  program 
design;  and  no  more  than  two  years  of  which 
may  be  used  for  the  initial  implementation  of 
a  charter  school.  Dissemination  grants  are 
awarded  for  a  period  of  up  to  two  years. 

Applicable  Regulations  and  Statute: 
(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75  (except  §  75.210),  76, 
77,  79,  80.  81.  82,  85,  86,  97,  and  99; 
and  (b)  Title  V,  Part  B.  Subpart  1 
(formerly  Title  X.  Part  C)  of  the 
Elementary  and  Secondary  Education 


Act  of  1965  (ESEA),  as  amended  by  the 
No  Child  Left  Behind  Act  of  2001 
(NCLB),  20  U.S.C.  7221-7221J. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
wider  education  reform  efforts  to 
improve  student  achievement,  the 
development  of  charter  schools  is  an 
innovative  approach  to  improving 
public  education  and  expanding 
parental  options  in  education.  While 
charter  school  laws  vary  by  State,  public 
charter  schools  are  granted  greater 
flexibility  in  exchange  for  accountability 
for  results.  They  are  also  public  schools 
of  choice  in  that  all  students,  parents, 
and  faculty  associate  with  charter 
schools  voluntarily.  They  are  intended 
to  stimulate  the  creativity  and 
commitment  of  teachers,  parents, 
students,  and  citizens  to  improve 
student  academic  achievement. 

Congress  reauthorized  the  PCSP  in 
January  2002,  in  amendments  to  the 
ESEA  that  were  included  in  NCLB. 
Under  the  new  legislation,  a  non-SEA 
eligible  applicant  for  PCSP  funds  must 
submit  an  application  for  a  charter  to  an 
authorized  public  chartering  authority 
and  provide  adequate  and  timely  notice, 
and  a  copy,  of  its  PCSP  application  to  ' 
that  agency.  The  SEA  or  the  Secretary, 
as  appropriate,  may  waive  these 
requirements  in  cases  where  the  eligible 
applicant  is  applying  for  a  pre-charter 
planning  grant  or  subgrant. 

The  new  legislation  also  added  a 
specific  provision  prohibiting  local 
educational  agencies  (LEAs)  from 
deducting  funds  for  administrative  fees 
or  expenses  from  a  subgrant  awarded  to 
an  eligible  applicant,  unless  the  eligible 
applicant  voluntarily  enters  into  a 
mutually  agreed  upon  arrangement  for 
administrative  services  with  the  LEA. 

When  developing  their  proposals, 
applicants  should  be  aware  of 
Eiepartment  regulations  governing 
conflicts  of  interest.  PCSP  grantees  must 
avoid  apparent  and  actual  conflicts  of 
interest  when  administering  grants  and 
entering  into  contracts  for  equipment  or 
services.  Among  other  things.  Federal 
grant  recipients  must  develop  written 
procurement  procedures  and  conduct 
all  procurement  transactions  in  a 
manner  that  provides  open  and  firee 
competition.  Department  regulations 
also  prohibit  a  person  from  participating 
in  an  administrative  decision  regarding 
a  project  if  (a)  the  decision  is  likely  to 
benefit  that  person  or  his  or  her 
immediate  family  member;  and  (b)  the 
person  has  a  family  or  business 
relationship  with  the  grantee.  The 
Department's  conflict  of  interest 
regulations  can  be  foimd  generally  at  34 
,  CFR  74.40-74.48  and  75.524-75.525. 
Additional  information  about  the  PCSP. 
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including  an  application  checklist, 
assurances,  certifications.  ED  forms, 
waivers,  and  instructions  for 
transmittal,  is  provided  in  the 
application  package  for  this  program. 

The  Department  will  hold  three  (3) 
separate  competitions  under  this 
program.  All  SEA  applicants  must  apply 
for  grant  funds  imder  CFDA  No. 
84.282A.  Non-SEA  eligible  applicants 
that  propose  to  use  grant  funds  for 
plaiming.  program  design,  and 
implementation  must  apply  under 
CFDA  No.  84.2823;  and  Non-SEA 
eligible  applicants  that  are  requesting 
funds  for  dissemination  activities  must 
submit  their  applications  under  CFDA 
No.  84.282C. 

Application  Requirements  and 
Selection  Criteria  for  the  PCSP:  All  SEA 
and  Non-SEA  applicants  applying  for 
PCSP  grant  funds  must  address  both  the 
application  requirements  and  selection 
criteria.  All  SEA  and  Non-SEA 
applicants  applying  for  PCSP  grant 
funds  may  choose  to  respond  to  the 
application  requirements  in  the  context 
of  their  response  to  the  selection 
criteria. 

(1)  SEAs  (CFDA  No.  84.282A). 

(A)  Application  Requirements  (CFDA 
No.  84.282 A).  (1)  Describe  the  objectives 
of  the  SEA's  charter  school  grant 
program  and  describe  how  these 
objectives  will  be  fulfilled,  including 
steps  taken  by  the  SEA  to  inform 
teachers,  parents,  and  communities  of 
the  SEA's  charter  school  grant  program; 

(2)  Describe  how  the  SEA  will  inform 
each  charter  school  in  the  State  about 
Federal  funds  that  the  charter  school  is 
eligible  to  receive  and  Federal  programs 
in  which  the  charter  school  may 
participate; 

(3)  Describe  how  the  SEA  will  ensure 
that  each  charter  school  in  the  State 
receives  the  school's  commensurate 
share  of  Federal  education  funds  that 
are  allocated  by  formula  each  year, 
including  during  the  first  year  of 
operation  of  the  school; 

(4)  Describe  how  the  SEA  will 
disseminate  best  or  promising  practices 
of  charter  schools  to  each  local 
educational  agency  in  the  State; 

(5)  If  an  SEA  elects  to  reserve  part  of 
its  grant  funds  (no  more  than  10  , 
percent)  for  the  establishment  of  a 
revolving  loan  fund,  describe  how  the 
revolving  loan  fund  would  operate; 

(6)  If  an  SEA  desires  the  Secretary  to 
consider  waivers  under  the  authority  of 
the  PCSP.  include  a  request  and 
justification  for  any  waiver  of  statutory 
or  regulatory  provisions  that  the  SEA 
believes  is  necessary  for  the  successful 
operation  of  a  charter  school;  and 

(7)  Describe  how  charter  schools  that 
are  considered  to  be  LEAs  under  State 


law  and  LEAs  in  which  a  charter  school 
is  located  will  comply  with  sections 
613(a)(5)  and  613(e)(1)(B)  of  the 
Individuals  with  Disabilities  Education 
Act 

(B)  Selection  Criteria  (CFDA  No. 
84.282A).  SEAs  that  propose  to  use  a 
portion  of  their  grant  funds  for 
dissemination  activities  must  address 
each  selection  criterion  (1)  through  (8) 
individually  and  title  each  accordingly. 
SEAs  that  do  not  propose  to  use  a 
portion  of  their  grant  funds  for 
dissemination  activities  must  address 
selection  criteria  (1)  through  (7)  only, 
and  need  not  address  selection  criterion 

(8). 

The  maximum  possible  score  is  130 
points  for  SEAs  that  do  not  propose  to 
use  grant  funds  to  support 
dissemination  activities,  and  150  points 
for  SEAs  that  propose  to  use  grant  funds 
to  support  dissemination  activities. 

The  maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
following  the  criterion. 

To  ensure  fairness,  if  an  SEA  is  not 
proposing  to  use  grant  funds  to  support 
dissemination  activities,  the  Secretary 
will  not  consider  points  awarded  imder 
criterion  (8)  in  determining  whether  to 
approve  an  application  for  funding. 

hi  evaluating  an  appUcation  from  an 
SEA,  the  Secretary  considers  the 
following  criteria: 

(1)  The  contribution  the  charter 
school  grant  program  will  make  in 
assisting  educationally  disadvantaged 
and  other  students  to  achieve  State 
academic  content  standards  and  State 
student  academic  achievement 
standards  (25  points). 

(2)  The  degree  of  flexibility  afforded 
by  the  SEA  to  charter  schools  under  the 
State's  charter  school  law  (20  points). 

13)  The  ambitiousness  of  the 
objectives  for  the  State  charter  school 
grant  program  (15  points). 

(4)  The  quality  of  the  SEA's  strategy 
for  assessing  achievement  of  those 
objectives  (15  points). 

(5)  The  likelihood  that  the  charter 
school  grant  program  will  meet  those 
objectives  and  improve  educational 
results  for  students  (15  points). 

(6)  The  number  of  hign-quality  charter 
schools  to  be  created  in  the  State  (20 
points). 

(7)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  v«dthin 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks  (20  points). 

(8)  In  the  case  of  SEAs  that  propose 
to  use  grant  funds  to  support 
dissemination  activities  under  section 
5204(f)(6)  of  the  ESEA.  the  quality  of  the 


dissemination  activities  and  the 
likelihood  that  those  activities  will 
improve  student  achievement  (20 
points). 

(2)  Non-SEA  Applicants  (CFDA  No.' 
84.2828  and  84.282C).  The  application 
requirements  for  all  non-SEA  applicants 
are  listed  in  paragraph  A  in  this  section. 

The  selection  criteria  for  non-SEA 
applicants  for  Planning,  Program 
Design,  and  Implementation  Grants 
(CFDA  No.  82.282B)  are  listed  in 
paragraph  B  in  this  section. 

The  selection  criteria  for  non-SEA 
appUcants  for  Dissemination  Grants 
(CFDA  No.  84.282C)  are  listed  in 
paragraph  C  in  this  section. 

(/^Application  Requirements  (CFDA 
Nos.  84.282B  and  84.282C).  (1)  Describe 
the  educational  program  to  be 
implemented  by  the  proposed  chartCT 
school,  including  how  the  program  will 
enable  all  students  to  meet  challenging 
State  student  performance  standards, 
the  grade  levels  or  ages  of  students  to  be 
served,  and  the  curricultmi  and 
instructional  practices  to  be  used; 

(2)  Describe  how  the  charter  school 
will  be  managed; 

(3)  Describe  the  objectives  of  the* 
charter  school  and  the  methods  by 
which  the  charter  school  will  determine 
its  progress  toward  achieving  those 
objectives; 

(4)  Describe  the  administrative 
relationship  between  the  charter  school 
and  the  authorized  public  chartering 
agency; 

(5)  Describe  how  parents  and  other 
members  of  the  conunimity  wall  be 
involved  in  the  plaiming,  program 
design  and  implementation  of  the 
charter  school; 

(6)  Describe  how  the  authorized 
public  chartering  agency  will  provide 
for  continued  operation  of  the  charter 
schooj  once  the  Federal  grant  has 
expired,  if  that  agency  determines  that 
the  charter  school  has  met  its  objectives: 

(7)  If  the  charter  school  desires  the 
Secretary  to  consider  waivers  under  the 
authority  of  the  PCSP,  include  a  request 
and  justification  for  waivers  of  any 
Federal  statutory  or  regulatory 
provisions  that  the  applicant  believes 
are  necessary  for  the  successful 
operation  of  the  charter  school,  and  a 
description  of  any  State  or  local  rules, 
generally  applicable  to  public  schools, 
that  will  be  waived  for,  or  otherwise  not 
apply  to,  the  school; 

(8)  Describe  how  the  grant  funds  wrill 
be  used,  including  how  these  funds  will 
be  used  in  conjunction  with  other 
Federal  programs  administered  by  the 
Secretary; 

(9)  Describe  how  students  in  the 
community  will  be  informed  about  the 
charter  school  and  be  given  an  equal 
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opportunity  to  attend  the  charter  school; 
and 

(10)  Describe  the  extent  of  community 
support  for  the  application. 

(B)  Selection  Criteria  (CFDA  No. 
84.282B).  Non-SEA  Planning.  Program 
Design,  and  Initial  Implementation 
Grant  applicants  must  address  each 
selection  criterion  (1)  through  (9) 
individually  and  title  each  accordingly. 

The  maximiun  possible  score  for  all  of 
the  criteria  in  this  section  is  145  points. 

The  maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
following  the  criterion. 

In  evaluating  an  application  from  a 
non-SEA  eligible  applicant  for  Planning, 
Program  Design,  and  Implementation.- 
the  Secretary  considers  the  following 
criteria: 

(1)  The  quality  of  the  proposed 
curriculum  and  instructional  practices 
(25  points). 

(2)  The  degree  of  flexibility  afforded 
by  the  SEA  and.  if  applicable,  the  (LEA) 
to  the  charter  school  (10  points). 

(3)  The  extent  of  community  support 
for  the  application  (10  points). 

(4)  The  ambitiousness  of  the 
objectives  for  the  charter  school  (15 
points). 

(5)  The  quality  of  the  strategy  for 
assessing  achievement  of  those 
objectives  (20  points). 

(6)  The  likelihood  that  the  charter 
school  will  meet  those  objectives  and 
improve  educational  results  for  students 
during  and  after  the  period  of  Federal 
financial  assistance  (20  points). 

(7)  The  extent  to  which  the  proposed 
project  encourages  parental  involvement 
(10  points). 

(8)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director;  and  the  extent  to  which 
the  applicant  encourages  applications 
for  employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability  (10  points). 

(9)  The  contribution  the  charter 
school  will  make  in  assisting 
educationally  disadvantaged  and  other 
students  to  achieve  to  State  academic 
content  standards  and  State  student 
academic  achievement  standards  (25 
points). 

(C)  Selection  Criteria  (CFDA  No. 
84.282C).  Non-SEA  applicants  for 
Dissemination  Grants  must  address  each 
selection  criterion  (1)  through  (5) 
individually  and  title  each  accordingly. 

The  maximum  possible  score  for  all  of 
the  criteria  in  this  section  is  125  points. 

The  maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
following  the  criterion. 

In  evaluating  an  application  from  a 
non-SEA  eligible  applicant  for  a 


dissemination  grant,  the  Secretary 
considers  the  following  criteria: 

(1)  The  quality  of  the  proposed 
dissemination  activities  and  the 
likelihood  that  those  activities  will 
improve  student  achievement  (30 
points). 

(2)  The  extent  to  which  the  school  has 
demonstrated  overall  success, 
including — 

(a)  Substantial  progress  in  improving 
student  achievement  (25  points); 

(b)  High  levels  of  parent  satisfaction 
(10  points);  and 

(c)  The  management  and  leadership 
necessary  to  overcome  initial  start-up 
problems  and  establish  a  thriving, 
financially  viable  charter  school  (10 
points). 

(3)  The  extent  to  which  the  results  of 
the  proposed  project  will  be 
disseminated  in  a  manner  that  will 
enable  others  to  use  the  information  or 
strategies  (20  points). 

(4)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director;  and  the  extent  to  which 
the  applicant  encoiu-ages  applications 
for  employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability  (10  points). 

(5)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks  (20  points). 

Priorities 

Invitational  Priority.  The  Secretary 
invites  applications  that  propose  to 
increase  the  capacity  of  charter  schools 
to  offer  public  school  choice  in  those 
communities  with  the  greatest  need  for 
public  school  choice  by  addressing  the 
following  factors: 

(a)  The  extent  to  which  the  applicant 
would  plan,  design,  and  implement  one 
or  more  high-quality  charter  schools  in 
geographic  areas,  including  urbah  and 
rural  areas,  in  which  a  large  proportion 
or  number  of  public  schools  have  been 
identified  for  improvement,  corrective 
action,  or  restructuring  imder  Title  I, 
Part  A  of  the  ESEA;  and 

(b)  The  extent  to  which  the  applicant 
will  plan,  design,  and  implement  one  or 
more  high-quality  charter  schools  in 
geographic  areas  in  which  a  large 
proportion  of  students  have  difficulty 
meeting  State  academic  content  and 
student  achievement  standards. 

Under  34  CFR  75.105(c)(1),  the 
Department  does  not  give  an  application 
that  meets  this  invitational  priority  a 


competitive  or  absolute  preference  over 
other  applications. 

Competitive  Preference.  In  accordance 
with  34  CFR  75.105(c)(2)(i)  and  section 
5202(e)  of  the  ESEA,  in  awarding  grants 
to  SEAs  under  this  competition,  the 
Secretary  gives  priority  to  States  to  the 
extent  that  the  State  meets  the  statutory 
criterion  described  in  paragraph  (a)  of 
this  section,  and  one  or  more  of  the 
statutory  criteria  described  in 
paragraphs  (b)  through  (d)  of  this 
section. 

An  SEA  that  meets  priority  (a)  but 
does  not  meet  one  or  more  of  the  other 
priorities  will  not  receive  any  priority 
points. 

An  SEA  that  does  not  meet  priority  (a) 
but  meets  one  or  more  of  the  other 
priorities  will  not  receive  any  priority 
points. 

In  order  to  receive  preference,  an 
applicant  must  identify  the  priorities 
that  it  meets  and  provide 
documentation  supporting  its  claims. 

The  maximum  number  of  priority 
points  for  all  of  the  priorities  in  this 
selbtion  is  40  points. 

(a)  Periodic  Review  and  Evaluation. 
The  State  provides  for  periodic  review 
and  evaluation  by  the  authorized  public 
chartering  agency  of  each  charter  school 
at  least  once  every  5  years  to  determine 
whether  the  charter  school  is  meeting 
the  terms  of  the  school's  charter,  and  is 
meeting  or  exceeding  the  academic 
performance  requirements  and  goals  for 
charter  schools  as  provided  under  State 
law  or  the  school's  charter  (10  points). 

(b)  Number  of  Hign-Quality  Charter 
Schools.  The  State  has  demonstrated 
progress  in  increasing  the  number  of 
high-quality  charter  schools  that  are 
held  accountable  in  the  terms  of  the 
school's  charters  for  meeting  clear  and 
measiuable  objectives  for  the 
educational  progress  of  the  students 
attending  the  schools,  in  the  period 
prior  to  the  period  for  which  an  SEA  or 
eligible  applicant  applies  for  a  grant 
under  this  competition  (10  points). 

(c)  One  Authorized  Public  Chartering 
Agency  Other  than  an  LEA,  or  an 
Appeals  Process.  The  State — 

(1)  Provides  for  one  authorized  public 
chartering  agency  that  is  not  an  LEA, 
such  as  a  State  chartering  board,  for 
(Bach  individual  or  entity  seeking  to 
operate  a  charter  school  pursuant  to 
State  law;  or 

(2)  In  the  case  of  a  State  in  which 
LEAs  are  the  only  authorized  public 
chartering  agencies,  allows  for  an 
appeals  process  for  the  denial  of  an 
application  for  a  charter  school  (10 
points). 

(d)  H/g/j  Degree  of  Autonomy.  The 
State  ensuires  that  each  charter  school 
has  a  high  degree  of  autonomy  over  the 
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charter  school's  budgets  and 
expenditures  (10  points). 

Other  Statutory  Provisions:  The 
following  definitions,  amount  criteria, 
allowable  activities,  and  authorized  uses 
of  funds  for  dissemination  activities  are 
taken  from  the  PCSP  authorizing  statute, 
in  Title  V,  Pari  B,  Subpart  1  of  the 
ESEA.  They  are  repeated  in  this 
application  notice  for  the  convenience 
of  the  applicant.  Other  statutory 
requirements  also  apply  to  this  pro-am. 

Definitions.  The  following  definitions 
apply  to  this  program: 

(a)  Charter  school  means  a  public 
school  that — 

(1)  In  accordance  with  a  specific  State 
statute  authorizing  the  granting  of 
charters  to  schools,  is  exempted  from 
significant  State  or  local  rules  that 
iiihibit  the  flexible  operation  and 
management  of  public  schools,  but  not 
from  any  rules  relating  to  the  other 
requirements  of  this  definition; 

(2)  Is  created  by  a  developer  as  a 
public  school,  or  is  adapted  by  a 
developer  from  an  existing  public 
school,  and  is  operated  under  public 
supervision  and  direction; 

(3)  Operates  in  pursuit  of  a  specific 
set  of  educational  objectives  determined 
by  the  school's  developer  and  agreed  to 
by  the  authorized  public  chartering 
agency; 

(4)  Provides  a  program  of  elementary 
or  secondary  education,  or  both; 

(5)  Is  nonsectarian  in  its  programs, 
admissions  policies,  employment 
practices,  and  all  other  operations,  and 
is  not  affiliated  wdth  a  sectarian  school 
or  religious  institution; 

(6)  Does  not  charge  tuition; 

(7)  Complies  with  the  Age 
Discrimination  Act  of  1975,  title  VI  of 
the  Civil  Rights  Act  of  1964,  title  DC  of 
the  Education  Amendments  of  1972, 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  part  B  of  the 
Individuals  With  Disabilities  Education 
Act; 

(8)  Is  a  school  to  which  parents 
choose  to  send  their  children,  and  that 
admits  students  on  the  basis  of  a  lottery, 
if  more  students  apply  for  admission 
than  can  be  accommodated; 

(9)  Agrees  to  comply  with  the  same 
Federal  and  State  audit  requirements  as 
do  other  elementary  and  secondary 
schools  in  the  State,  unless  the 
requirements  are  specifically  waived  for 
the  purposes  of  this  program; 

(10)  Meets  all  applicable  Federal, 
State,  and  local  health  and  safety 
requirements; 

(11)  Operates  in  accordance  with 
State  law;  and 

(12)  Has  a  written  performance 
contract  with  the  authorized  public 
chartering  agency  in  the  State  that 


includes  a  description  of  how  student  . 
performance  will  be  measured  in  charter 
schools  pursuant  to  State  assessments 
that  are  required  of  other  schools  and 
pursuant  to  any  other  assessments 
mutually  agreeable  to  the  authorized 
public  chartering  agency  and  the  charter 
school. 

(b)  Developer  means  an  individual  or 
group  of  individuals  (including  a  public 
or  private  nonprofit  organization), 
wUch  may  include  teachers, 
administrators  and  other  school  staff, 
parents,  or  other  members  of  the  local 
community  in  which  a  charter  school 
project  will  be  carried  out. 

(c)  Eligible  applicant  means  a 
developer  that  has — 

(1)  applied  to  an  authorized  public 
chartering  authority  to  operate  a  charter 
school;  and 

(2)  provided  adequate  and  timely 
notice  to  that  authority  under  section 
5203(d)(3)  of  the  ESEA. 

Note:  Section  5203(d)(3)  requires  the 
eligible  Non-SEA  applicant  to  provide  the 
authority  with  timely  notice,  and  a  copy,  of 
its  application  for  PCSP  funds.  The  Secretary 
or  SEA  may  waive  these  requirements  in  the 
case  of  an  application  for  a  precharter 
planning  grant  or  subgrant. 

(d)  Authorized  public  chartering 
agency  means  an  SEA.  LEA,  or  other 
public  entity  that  has  the  authority 
imder  State  law  and  is  approved  by  the 
Secretary  to  authorize  or  approve  a 
charter  school. 

Amount  Criteria.  In  determining  the 
amount  of  a  grant  to  be  awarded  under 
this  competition  to  an  SEA,  the 
Secretary  shall  take  into  consideration 
the  number  of  charter  schools  that  are 
operating  or  approved  to  open  in  the 
State. 

Allowable  Activities.  An  eligible 
applicant  receiving  a  grant  or  subgrant 
under  this  program  may  use  the  grant  or 
subgrant  funds  only  for — 

(a)  Post-award  planning  and  design  of 
the  educational  program,  which  may 
include — 

(1)  Refinement  of  the  desired 
educational  results  and  of  the  methods 
for  measuring  progress  toward  achieving 
those  results;  and 

(2)  Professional  development  of 
teachers  and  other  staff  who  wrill  work 
in  the  charter  school;  and 

(b)  Initial  implementation  of  the 
charter  school,  which  may  include — 

(1)  Informing  the  community  about 
the  school; 

(2)  Acquiring  necessary  equipment 
and  educational  materials  and  supplies; 

(3)  Acquiring  or  developing 
curriculum  materials;  and 

(4)  Other  initial  operating  costs  that 
cannot  be  met  bom  State  or  local 
sources. 


Use  of  Funds  for  Dissemination 
Activities.  An  SEA  may  reserve  not 
more  than  10  percent  of  the  grant  funds 
to  support  dissemination  activities.  A 
charter  school  may  use  those  funds  to 
assist  other  schools  In  adapting  the 
charter  school's  program  (or  certain 
aspects  of  the  charter  school's  program), 
or  to  disseminate  information  about  the 
charter  school  through  activities  such 
as — 

(a)  Assisting  other  individuals  with 
the  plarming  and  start-up  of  one  or  more 
new  public  schools,  including  charter 
schools,  that  are  independent  of  the 
assisting  charter  school  and  the  assisting 
charter  school's  developers,  and  that 
agree  to  be  held  to  at  least  as  high  a  level 
of  accountability  as  the  assisting  charter 
school; 

(b)  Developing  partnerships  wdth 
other  public  schools,  including  charter 
schools,  designed  to  improve  student 
performance  in  each  of  the  schools 
participating  in  the  partnership; 

(c)  Developing  curriculiun  materials, 
assessments,  and  other  materials  that 
promote  increased  student  achievement 
and  are  based  on  successful  practices 
within  the  assisting  charter  school;  and 

(d)  Conducting  evaluations  and 
developing  materials  that  document  the 
successful  practices  of  the  assisting 
charter  school  and  that  are  designed  to 
improve  student  achievement. 

For  Applications  and  Further 
Information  Contact:  Dean  Kem,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3E116,  Washington, 
DC  20202-6140.  Telephone  (202)  260- 
1882  or  via  Internet:  dean.kem@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Applications  and 
Further  Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 
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To  use  PDF,  you  must  have  Adob6 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 


Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nafa/ 
index.html. 


Program  Authority:  20  U.S.C.  7221-7221J. 

Dated:  March  10,  2003. 
Nina  S.  Rees, 

Deputy  Under  Secretary  for  Innovation  and 
Improvement. 

[FR  Doc.  03-6160  Filed  3-13-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91, 121, 135,  and  145 
[Docket  No.:FAA-1999-5836] 
RIN2120-AC38 

Repair  Stations 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

summary:  FAA  is  delaying  the  effective 
date  of  a  hnal  rule  that  amends  the 
regulations  for  aeronautical  repair 
stations.  This  action  is  necessary  to  give 
repair  station  certificate  holders  more 
time  to  develop  required  manuals  using 
FAA  guidance  material,  which  has  yet 
to  be  issued,  before  submitting  the 
manuals  to  FAA  for  acceptance.  Also 
this  action  will  allow  repair  station 
certificate  holders  to  follow  FAA 
guidance  material  for  requesting  FAA 
approval  of  contract  maintenance 
functions. 

DATES:  The  effective  date  of  the  final 
rule  amending  14  CFR  parts  91,  121, 
135,  and  145  published  on  August  6, 
2001,  at  66  FR  41088  is  delayed  until 
October  6,  2003,  with  the  following 
exception:  §  145.163  is  delayed  until 
October  6,  2005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Frohn,  Flight  Standards  Service, 
Aircraft  Maintenance  Division,  General 
Aviation  and  Repair  Station  Branch. 
AFS-340,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7027;  e-mail 
diana.frohn@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

The  Final  Rule 

On  July  30,  2001,  FAA  issued  Repair 
Stations;  Final  Rule  with  Request  for 
Comments  and  Direct  Final  Rule  with 
Request  for  Comments  (66  FR  41088; 
August  6,  2001).  That  final  rule,  which 
becomes  effective  April  6,  2003,  updates 
and  revises  part  145  of  title  14,  Code  of 
Federal  Regulations,  which  prescribes 
the  regulations  for  aeronautical  repair 
stations.  In  that  rulemaking  action,  FAA 
established  a  new  requirement  that  each 
repair  station  must  maintain  and  use  a 
current  repair  station  manual  and  a 
quality  control  manual.  FAA  also 
prescribed  the  contents  of  these 
manuals. 

In  the  preamble  to  the  final  rule  FAA 
stated,  "This  final  rule  will  become 
effective  20  months  after  it  is  published 


in  the  Federal  Register.  This  time 
period  is  needed  to  develop  advisory 
circulars  and  internal  FAA  guidance, 
and  to  train  FAA  personnel. 
Additionally,  repair  stations  will  need 
adequate  time  to  comply  with  the  new 
requirements."  On  November  7,  2002,  a 
notice  was  published  in  the  Federal 
Register  (67  FR  67891)  aimouncing  the 
availability  of  Proposed  Advisory 
Circular  (AC)  145-MAN,  Guide  for 
Developing  and  Evaluating  Repair 
Station  and  Quality  Control  Manuals.  In 
response  to  commenter  requests,  FAA 
extended  the  close  of  the  comment 
period  for  AC  145-MAN  from 
November  22,  2002,  to  February  5,  2003, 
(67  FR  70291;  November  21,  2002). 

On  October  21,  2002,  Mr.  Jason 
Dickstein,  Counsel,  sent  a  petition  to 
FAA  for  the  Aircraft  Electronics 
Association,  the  Aerospace  Industries 
Association,  the  Aviation  Suppliers 
Association,  and  the  National  Air 
Transportation  Association. 

The  petitioners  request  that  FAA — 

1.  "Postpone  the  implementation  date 
of  the  changes  to  part  145  that  were 
published  at  66  FR  41088-^1124 
(August  6,  2001)  until  no  earlier  than 
180  days  after  the  FAA  publishes  a 
notice  in  the  Federal  Register  of  the 
availability  of  the  advisory  circular  that 
describes  how  to  comply  with  the  repair 
station  manual  and  quality  control 
manual  provisions  of  new  sections 
145.207  through  145.211." 

2.  "Publish  notice  of  implementation 
postponement  in  the  Federal  Register." 

3.  "Publish  a  transition  rule  that 
permits  early  compliance  with  the  new 
rule." 

The  petitioners  contend  that  FAA  has 
not  yet  published  advisory  material  and 
guidance  explaining  how  to  produce  a 
manual  that  is  acceptable  to  FAA. 
Further,  the  petitioners  assert  that 
without  advisory  material,  FAA  cannot 
adequately  train  its  personnel. 

FAA  has  reviewed  the  petition  and 
agrees  with  the  petitioners  that 
additional  time  is  necessary  to  allow 
each  repair  station  to  prepare  a  repair 
station  manual  and  a  quality  control 
manual  following  the  guidance  to  be 
provided  in  AC  145-MAN.  Since  the 
guidance  has  not  yet  been  issued,  FAA 
finds  that  an  extension  is  in  the  public 
interest. 

Although  the  petitioners  request  that 
FAA  allow  for  early  compliance  with 
the  new  rule,  FAA  finds  it  appropriate 
to  extend  the  effective  date  of  the  entire 
final  rule.  FAA  has  determined  that  it 
would  not  be  in  the  public  interest  to 
have  both  the  current  rule  and  the  final 
rule  in  effect  at  the  same  time.  Although 
this  would  allow  some  repair  stations  to 


comply  with  the  final  rule  while  repair 
stations  operating  under  the  current  rule 
prepare  their  manuals,  FAA  finds  this 
administratively  complex. 

The  vast  majority  of  repair  station 
principal  inspectors  have  oversight 
responsibility  for  several  repair  stations 
of  var)dng  complexity.  Concurrent 
oversight  and  enforcement  of  two 
separate  rules  with  different  regulatory 
requirements  would  cause  conftision 
and  adversely  impact  the  standardized 
application  of  repair  station  regulations. 
Additionally,  FAA  has  determined  that 
this  would  not  be  an  efficient  use  of  its 
inspector  resources. 

Further,  the  petitioners  request  an 
extension  of  180  days  fi-om  Federal 
Register  publication  of  the  notice  of 
availability  of  a  final  AC.  Since  FAA 
intends  to  publish  a  final  AC  in  the  near 
future,  the  agency  finds  that  an 
extension  of  180  days  from  the  April  6, 
2003,  effective  date  of  the  rule  is 
sufficient. 

Finally,  the  delay  in  the  effective  date 
of  the  final  rule  does  not  impose  any 
new  requirements  or  any  additional 
burden  on  the  regulated  public.  FAA, 
therefore,  finds  there  are  no  additional 
costs  or  benefits  associated  with  this 
action.  However,  the  180-day  extension 
will  delay  realization  of  some  cost 
savings  provided  by  the  rule. 

Good  Cause  for  Immediate  Adoption 

In  accordance  with  5  U.S.C. 
553(b)(3)(B),  FAA  finds  good  cause  for 
issuing  this  rule  without  prior  notice 
and  comment.  Seeking  public  comment 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  This 
delay  of  effective  date  will  give  repair 
stations  sufficient  time  to  use  FAA 
guidance  material  in  preparing  to 
operate  under  the  amended  regulations 
for  repair  stations.  Given  the  imminence 
of  the  effective  date,  seeking  prior 
public  conunents  on  this  temporary 
delay  would  have  been  impracticable,  as 
well  as  contrary  to  the  public  interest  in 
the  orderly  promulgation  and 
implementation  of  this  rule. 

In  consideration  of  the  foregoing,  FAA 
is  amending  parts  91,  121,  135,  and  145 
to  delay  the  effective  date  of  the  final 
rule  by  180  days. 

Issued  in  Washington,  DC,  on  March  4, 
2003. 

Marion  C.  Blakey, 
Administrator. 

(FR  Doc.  03-6181  Filed  3-12-03;  8:45  am] 
BILUNO  COOC  4910-13-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  152 
RIN  3067-AO21 

Assistance  to  Firefighters  Grant 
Program 

agency:  U.S.  Fire  Administration 

(USFA).  FEMA.  Emergency 

Preparedness  and  Response,  Homeland 

Security. 

action:  Final  rule. 

summary:  FEMA  is  publishing  this  final 
rule  to  establish  guidance  on  our 
program  to  make  grants  directly  to  fire 
departments  of  a  State  for  the  purpose 
of  enhancing  their  ability  to  protect  the 
health  and  safety  of  the  public  as  well 
as  that  of  firefighting  personnel  facing 
fire  and  fire-related  hazards.  These 
grants  are  awarded  on  a  competitive 
basis  to  eligible  applicants  that  most 
closely  address  the  program's  priorities 
and  then  demonstrate  Financial  need 
and  maximize  the  beneht  to  be  derived 
h'om  the  grant  funds.  The  program's 
priorities  will  be  stated  in  the  Notice  of 
Funds  Availability  (NOFA)  that  we  will 
publish  pursuant  to  the  program's 
annual  appropriation. 
DATES:  Effective  Date:  This  final  rule  is 
effective  on  March  14,  2003. 
ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  840,  Washington,  DC  20472. 
Comments  may  also  be  transmitted  via 
fax  to  (202)  646-4536  or  e-mail  to 
rules@fema.gov.  Please  reference 
"Assistance  to  Firefighters  Grant 
Program"  in  the  subject  line  of  your  e- 
mail  or  comment  letter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Cowan,  Director.  Grants  Program 
Office,  U.S.  Fire  Administration 
(USFA),  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  304,  Washington,  DC  20472,  or 
call  1-866-274-0960.  or  e-mail 
USFAGRANTS@fema.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  establishes  guidance  on  the 
administration  of  grants  made  under  the 
authority  of  the  Federal  Fire  Prevention 
and  Control  Act  of  1974  (15  U.S.C.  2^01 
et  seq.). 

The  purpose  of  the  program  is  to 
award  grants  directly  to  fire 
departments  of  a  State  to  enhance  their 
ability  to  protect  the  health  and  safety 
of  the  public,  as  well  as  that  of 


firefighting  personnel,  facing  fire  and 
fire-related  hazards. 

We  will  award  the  grants  on  a 
competitive  basis  to  the  applicants  that 
(1)  most  closely  address  the  program's 
priofities,  and  (2)  demonstrate  financial 
need;  maximum  benefit  derived  from 
the  grant  funds  with  their  projects;  and 
effective  and  efficient  project  plans  and 
procurements.  For  the  purpose  of  this 
program,  "State"  is  defined  as  the  fifty 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Eligible  applicants  for  the  Assistance 
to  Firefighters  Grant  Program  are  limited 
to  fire  departments  of  a  State  as  defined 
herein.  A  "fire  department  of  a  State"  is 
defined  as  an  agency  or  organization 
that  has  a  formally  recognized 
arrangement  with  a  State,  local  or  tribal 
authority  (city,  county,  parish,  fire 
district,  township,  town  or  other 
governing  body)  to  provide  fire 
suppression  to  a  population  within  a 
fixed  geographical  area.  A  fire 
department  can  apply  for  assistance  for 
its  emergency  medical  services  (EMS) 
unit  provided  the  unit  falls 
organizationally  under  the  auspices  of 
the  fire  department.  A  municipality  or 
fire  district  may  submit  an  application 
on  behalf  of  a  fire  department  when  the 
fire  department  lacks  the  legal  status  to 
do  so.  e.g.,  where  the  fire  department 
falls  within  the  auspices  of  the 
municipality.  When  a  municipality  or 
fire  district  submits  an  application  on 
behalf  of  a  fire  department,  the  fire 
department  is  precluded  from 
submitting  an  additional  application. 

Fire  departments  that  are  Federal  fire 
departments  are  not  eligible  for  this 
grant  program.  Fire  departments  that  are 
contracted  by  the  Federal  government 
and  are  solely  responsible  for 
suppression  of  fires  on  Federal 
installations  are  not  eligible  for  this 
grant  program.  Fire  stations  that  are  not 
independent  fire  departments  but  are 
part  of,  or  controlled  by  a  larger  fire 
department  or  agency  are  typically  not 
eligible.  Fire  departments  that  are  for- 
profit  departments  (i.e.,  do  not  have 
specific  non-profit  status  and/or  are  not 
municipally  based)  are  not  eligible  to 
apply  for  assistance  under  this  program. 
Also  not  eligible  for  this  program  are 
ambulance  services,  rescue  squads, 
auxiliaries,  dive  teams,  urban  search 
and  rescue  teams,  fire  service 
organizations  or  associations,  and  State/ 
local  agencies  such  as  a  forest  service, 
fire  marshal,  hospitals,  and/or  training 
offices. 

Congress  included  in  the  legislation  a 
list  of  fourteen  activities  eligible  for 


funding  under  this  program.  Those 
activities  are  as  follows:  (a)  To  hire 
additional  firefighting  personnel;  (b)  to 
train  firefighting  personnel  in 
firefighting,  emergency  response 
(including  response  to  a  terrorism 
incident  or  use  of  a  weapon  of  mass 
destruction),  arson  prevention  and 
detection,  or  the  handling  of  hazardous 
materials,  or  to  train  firefighting 
personnel  to  provide  any  of  the  training 
described  above;  (c)  to  fund  the  creation 
of  rapid  intervention  teams  to  protect 
firefighting  personnel  at  scenes  of  fires 
and  other  emergencies;  (d)  to  certify  fire 
inspectors;  (e)  to  establish  wellness  and 
fitness  programs  for  firefighting 
personnel  to  ensure  that  the  firefighting 
personnel  can  carry  out  their  duties;  (f) 
to  fund  emergency  medical  services 
provided  by  fire  departments;  (g)  to 
acquire  additional  firefighting  vehicles, 
including  fire  trucks;  (h)  to  acquire 
additional  firefighting  equipment, 
including  equipment  for 
communications,  monitoring,  and 
response  to  a  terrorism  incident  or  use 
of  a  weapon  of  mass  destruction;  (i)  to 
acquire  personal  protective  equipment 
required  for  firefighting  personnel  by 
the  Occupational  Safety  and  Health 
Administration  (OSHA),  and  other 
personal  protective  equipment  for 
firefighting  personnel,  including 
protective  equipment  to  respond  to  a 
terrorism  incident  or  the  use  of  a 
weapon  of  mass  destruction;  (j)  to 
modify  fire  stations,  fire  training 
facilities,  and  other  facilities  to  protect 
the  health  and  safety  of  firefighting 
personnel;  (k)  to  enforce  fire  codes;  (1) 
to  fund  fire  prevention  programs;  (m)  to 
educate  the  public  about  arson 
prevention  and  detection;  and,  (n)  to 
provide  incentives  for  the  recruitment 
and  retention  of  volunteer  firefighting 
persormel  for  volimteer  firefighting 
departments  and  other  firefighting 
departments  and  other  firefighting 
departments  that  utilize  volunteers. 

"The  specific  activities  that  will  be 
eligible  for  funding  will  be  announced 
in  the  NOFA  that  we  will  publish 
pursuant  to  the  program's  annual 
appropriation. 

Eligible  applicants  can  apply  for  this 
program  on-line  via  FEMA's  electronic 
grant  (e-grant)  application  process. 
(While  we  encourage  all  applicants  to 
apply  on-line,  we  will  provide  and 
accept  paper  applications.  Details  about 
how  to  request  a  paper  application  and 
how  to  submit  a  paper  application  can 
be  found  later  in  this  section  of  this 
final  rule  or  on  the  U.S.  Fire 
Administration's  Web  site: 
www.usfa.fema.gov).  The  e-grant 
application  consists  of  electronic 
versions  of  FEMA's  grant  forms.  The 
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application  will  include  questions  that 
are  designed  to  provide  general,  generic 
information  about  the  applicant.  The 
application  will  also  include  activity- 
specific  questions  for  each  activity  that 
the  department  plans  to  implement  with 
the  grant  funds.  The  activity-specific 
questions  will  also  be  used  by  us  to 
determine  if  your  application  addresses 
the  program's  priorities  and  merits 
further  review. 

In  connection  with  the  activity- 
specific  questioi^s,  the  applicants  will 
be  asked  to  provide  details  concerning 
the  various  budget  items  necessary  to 
accomplish  their  proposed  projects. 
Lastly,  the  application  will  include  a 
project  narrative  in  which  the  applicant 
provides  a  detailed  description  of  their 
planned  activity  or  activities,  the  j 

applicant's  financial  need,  and  the 
benefits  to  be  derived  fttjm  the  costs  of 
the  activity. 

hi  selecting  applications  for  award, 
we  will  first  evaluate  each  application 
independently  based  on  established 
applicant  eligibility  criteria  and  with 
respect  to  program  priorities.  Then  we 
vdll  evaluate  the  applications  of  those 
with  the  best  score  for  their  project 
descriptions,  the  financial  needs  of  the 
applicant  and  an  analysis  of  the  benefits 
that  would  result  from  the  grant  award. 
In  the  first  screening,  every  application 
will  be  evaluated  based  on  the  answers 
to  the  activity-specific  questions.  The 
applications  that  most  closely  address 
the  Assistance  to  Firefighters  Grant 
Program's  established  priorities  will  be 
deemed  to  be  in  the  "competitive  range" 
and  subject  to  a  second  level  of  review. 
This  second  level  of  review  is 
conducted  using  technical  review 
panels  (made  up  of  individuals  from  the 
fire  service  and  fire  service 
organizations)  that  assess  the 
application's  merits  with  respect  to  the 
detail  provided  in  the  narrative  about 
the  project,  the  applicant's  financial 
need,  and  the  project's  benefit  to  be 
derived  from  the  cost.  At  least  three 
technical  evaluation  panelists  will 
independently  score  each  application 
and  then  discuss  the  merits/ 
shortcomings  of  the  application  in  order 
to  reconcile  any  major  discrepancies.  A 
consensus  on  the  score  is  not  required. 
The  scores  of  the  panelists  will  be 
added  together,  and  then  divided  by  the 
number  of  panelists  to  arrive  at  the  final 
score  of  the  application.  The  highest 
scoring  applications  will  then  be 
considered  for  award. 

The  law  requires  a  certain  distribution 
of  grant  funds  between  career 
departments  and  combination/volunteer 
fire  departments.  Specifically,  we  must 
ensure  that  fire  departments  that  have 
either  all-volunteer  forces  of  firefighting 


personnel  or  combined  forces  of 
volunteer  and  career  firefighting 
personnel  receive  a  portion  of  the  total 
grant  funding  that  is  not  less  than  the 
proportion  of  the  United  States 
population  that  those  departments 
protect.  The  specific  proportions  will  be 
gleaned  from  the  most  recent  survey 
conducted  by  the  National  Fire 
Protection  Association  and  announced 
in  the  NOFA  that  we  will  publish 
pursuant  to  the  program's  annual 
appropriation. 

■To  mlfiU  our  obligations  under  the 
law  which  requires  us  to  make  grants  to 
a  variety  of  fire  departments,  we  may 
deviate  from  our  primary  decision  factor 
of  rank  order  and  use  department  type 
(career,  combination,  or  volunteer)  and/ 
or  the  type  of  community  the  fire 
■department  serves  (urban,  suburban,  or 
rural)  and/or  the  geographic  location  of 
the  department  as  alternate  decision 
factors  when  selecting  departments  for 
award.  In  these  instances  in  which  we 
are  making  decisions  based  on 
geographic  location,  we  will  use  States 
as  the  basic  geographic  unit.  We  are  also 
required  under  the  law  to  make  grants 
for  fire  prevention  programs  that  total 
no  less  than  five  (5)  percent  of  the  funds 
appropriated  for  the  grant  program.  We 
are  also  limited  in  the  amount  of  funds 
that  may  be  awarded  for  firefighting 
vehicles,  specifically,  no  more  than 
twenty-five  (25)  percent  of  the  funds 
appropriated  for  the  grants  shall  be  used 
to  assist  grant  recipients  to  purchase 
firefighting  vehicles. 

For  each  year  the  grant  program  is 
appropriated,  we  will  issue  a  NOFA  and 
announce  the  application  requirements 
as  well  as  other  pertinent  information 
regarding  the  application.  The 
application  will  be  available  on  FEMA's 
e-grant  system  and  accessible  itom  the 
FEMA  and  USFA  Internet  homepages. 
Although  we  do  not  encourage  the  use 
of  paper  applications,  paper 
applications  will  be  available  for 
applicants  that  do  not  have  access  to  the 
Internet. 

Complete  application  packages  must 
be  submitted  electronically  or  otherwise 
received  by  us  on  or  before  the  close  of 
business  (5  p.m.  EST)  on  the  closing 
date  as  announced  in  the  Notice  of 
Availability  of  Funds.  We  will  not 
accept  late  or  incomplete  applications. 
The  automated  grant  application  system 
has  features  built  into  it  that  will 
guarantee  that  the  application  is 
complete  when  submitted. 

Eligible  applicants  can  access  an 
electronic  version  of  the  application 
form  at  the  FEMA/USFA  Web  site 
{www.usfa.fema.gov).  If  an  applicant 
does  not  have  access  over  the  Internet 
to  the  FEMA/USFA  Web  sites,  the 


applicant  may  contact  us  directly  to 
request  a  copy  via  mail.  Those 
applicants  interested  in  receiving  an 
application  in  the  mail  can  (1)  submit 
their  request  to  USFA  Grant  Program 
Technical  Assistance  Center,  16825 
South  Seton  Avenue,  Emmitsburg, 
Maryland.  21727-8998.  (2)  phone  86fr^ 
274-0960.  or  (3)  e-mail  us  at 
USFAGRANTS@fema.gov.  Applicants 
not  using  the  automated  e-grant  system 
should  complete  and  submit  their 
signed  original  application  to  us  at 
USFA  Grant  Program  Technical 
Assistance  Center.  16825  South  Seton 
Avenue.  Emmitsburg.  Maryland.  21727- 
8998.  In  order  for  us  to  receive  paper 
applications  by  the  closing  date,  paper 
applications  must  be  postmarked  three 
business  days  prior  to  the  closing  date, 
or  transmitted  via  next-day  courier 
service  one  full  business  day  prior  to  the 
closing  date.  Faxed  applications  will  not 
be  considered. 

We  solicited  comments  on  the 
proposed  rule  in  our  previously 
published  interim  final  rule.  The 
interim  final  rule  appeared  in  the 
Federal  Register  on  February  22,  2002. 
We  received  thirteen  (13)  responses  that 
contained  seventeen  (17)  individual     ' 
comments.  Five  comments  were 
unrelated  to  the  rule  (e.g..  dealing  with 
the  application  deadline  or  advertising 
the  availability  of  excess  Federal 
property).  Three  comments  were 
specific  to  the  eligibility  of  certain  items 
and  five  were  specific  to  the  eligibility 
of  certain  types  of  apphcants.  All 
concerns  over  expense  eligibility  have 
been  addressed  in  this  final  rule.  The 
five  comments  regarding  applicant 
eligibility  were  all  focused  on  the 
eligibility  of  non-fire  based 
organizations;  four  were  related  to  the 
exclusion  of  non-fire  based  EMS 
providers  into  the  program.  We  are 
bound  by  our  statutory  authority,  which 
only  allows  us  to  make  grants  to  fire 
departments,  and  therefore  we  made  no 
changes  to  the  final  rule  with  respect  to 
applicant  eligibility.  One  comment 
indicated  that  the  program's  emphasis 
should  be  based  on  basic  operational 
needs  rather  than  basing  it  on  the 
industry's  standards  that  often 
incorporate  a  certain  amoimt  of 
"expensive  technology."  We  made  no 
adjustments  to  our  rule  as  a  result  of 
this  comment  because  our  program 
already  places  a  higher  priority  on  basic 
firefighting  needs.  We  received  one 
comment  that  concerned  the  inclusion 
of  combination  departments  with 
volunteer  departments  rather  than  with 
career  departments.  This  policy  is  a 
direct  reflection  of  the  authorizing 
legislation.  Therefore,  we  did  not  make 
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any  changes.  We  also  received  a 
comment  regarding  the  non-funding  of 
firefighting  personnel.  The  hiring  of 
firefighting  personnel  is  one  of  the 
fourteen  activities  delineated  by 
Congress  as  an  eligible  activity  under 
this  program.  We  have  been  very 
deliberate  in  our  expansion  of  the 
program  to  include  all  of  these 
activities,  but  the  policy  not  to  fund  the 
hiring  of  firefighting  personnel  for  2002 
was  derived  from  the  program's 
appropriation  language.  Each  year  that 
the  program  is  appropriated,  we  will 
announce  specihc  details  concerning 
the  activities  that  will  be  available  for 
funding  in  a  Notice  of  Funds 
Availability. 

The  final  comment  concerned  the 
inability  of  many  departments  to  meet 
the  required  cost-share.  This  concern 
has  been  supported  by  several 
applicants  that  have  had  to  decline  their 
award  due  to  lack  of  funds  and  by 
several  of  our  grantees  that  reported 
their  difficulties  in  funding  their  match. 
Unfortunately,  the  authorizing 
legislation  requires  that  the  applicants 
participate  in  the  cost  of  the  grant 
projects  by  providing  "funds"  as  a  cost- 
share.  As  such,  no  changes  were  made 
to  the  requirement  for  a  cash  match. 

In  any  year  that  the  Assistance  to 
Firefighters  Grant  Program  is  authorized 
and  appropriated,  we  may  elect  to  set 
aside  a  portion  of  the  funds  available 
under  this  program  to  make  grants  to,  or 
enter  into  contracts  or  cooperative 
agreements  with,  national,  State,  local 
or  community  organizations  or  agencies, 
including  fire  departments,  for  the 
purpose  of  carrying  out  fire  prevention 
and  injury  prevention  programs. 

In  accordance  with  statutory 
requirement,  our  support  for  these  fire 
prevention  and  safety  activities  will 
concentrate  on  organizations  that  focus 
on  the  prevention  of  injuries  to  children 
from  fire.  In  addition  to  this  priority,  we 
are  also  placing  an  emphasis  on  funding 
projects  that  focus  on  protecting  the 
U.S.  Fire  Administration  (USFA)- 
identified  high-risk  populations,  i.e., 
children  under  fourteen,  seniors  over 
sixty-five,  and  firefighters.  Since  the 
victims  of  bums  experience  both  short- 
and  long-term  physical  and 
psychological  effects,  we  are  also 
placing  a  priority  on  programs  that 
focus  on  reducing  the  immediate  and 
long-range  effects  of  fire  and  bum 
injuries,  primarily  those  affecting 
children. 

The  specific  details  concerning  this 
fire  prevention  and  safety  program  will 
be  aimounced  in  the  NOFA  that  we  will 
publish  pursuant  to  the  program's 
annual  appropriation. 


Administrative  Procedures  Act 
Determination 

We  are  publishing  this  final  rule 
having  incorporated  all  appropriate 
public  comment  received  under  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  553. 

National  Environmental  Policy  Act 

The  National  Environmental  Policy 
Act  requires  that  any  major  Federal 
action  be  reviewed  for  its  potential 
impact  on  the  environment.  This  rule,  a 
major  Federal  action,  has  been  reviewed 
as  to  its  potential  to  impact  the 
environment.  It  was  found  that  the  types 
of  activities  proposed  to  be  eligible  by 
this  mle  would  fall  under  at  least  one 
of  the  categorical  exclusions  defined  by 
44  CFR  10.8(d)(2).  Therefore,  this  mle, 
which  addresses  those  actions,  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  according  to  44  CFR 
10.8(d)(2)(ii). 

E.0. 12898,  Environmental  Justice 

Under  Executive  Order  12898. 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  59  FR  7629.  Febmary  16. 
1994,  agencies  must  imdertake  to 
incorporate  environmental  justice  into 
their  policies  and  programs.  The 
Executive  Order  requires  each  Federal 
agency  to  identify  and  address,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority  and 
low-income  populations.  In  addition, 
each  Federal  agency  must  conduct  its 
programs,  policies,  and  activities  that 
substantially  affect  human  health  or  the 
environment,  in  a  manner  that  ensures 
that  those  programs,  policies,  and 
activities  do  not  have  the  effect  of 
excluding  persons  from  participation  in, 
denying  persons  the  benefits  of,  or 
subjecting  persons  to  discrimination  in 
those  programs,  policies,  and  activities 
because  of  their  race,  color,  or  national 
origin.  No  action  that  we  can  anticipate 
under  this  final  mle  will  have  a 
disproportionately  high  and  adverse 
human  health  and  environmental  effect 
on  any  segment  of  the  population.  In 
addition,  the  final  rule  does  not  impose 
substantial  direct  compliance  costs  on 
those  communities  nor  does  it 
discriminate  by  excluding  persons  or 
denying  benefits  because  of  race,  color, 
or  national  origin.  Accordingly,  this 
final  mle  is  in  compliance  with  the 
requirements  of  Executive  Order  12898. 


E.0. 12866,  Regulatory  Planning  and 
Review 

Under  Executive  Order  12866,  58  FR 
51735,  October  4,  1993,  we  are  required 
to  examine  whether  this  mle  is  a 
"significant  regulatory  action"  as 
defined  in  the  mle.  A  significant 
regulatory  action  is  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  mle 
that  may:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  final  mle  sets  out  oiu* 
administrative  procedures  for  making 
grants  under  the  Assistance  to 
Firefighters  Grant  Program.  This 
program  has  been  authorized  and 
appropriated  at  levels  that  exceed  the 
$100,000,000  threshold  and  when  the 
applicant's  cost-share  is  considered  we 
must  conclude  this  mle  to  be  a 
significant  action.  We  have,  therefore, 
determined  that  this  rule  is  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866.  In 
light  of  this  finding,  we  set  forth  the 
following  regulatory  impact  analysis. 

The  final  rule  would  facilitate  the 
issutoce  of  grants  to  local  fire 
departments  in  the  following 
programmatic  areas:  Fire  operations  and 
firefighter  safety,  fire  prevention, 
emergency  medical  services,  and 
firefighting  vehicles.  Although  we  have 
not  undertaken  quantitative  studies  to 
measure  the  envisaged  effects  of  the 
program,  we  have  determined  that  the 
funding  distributed  under  this  program 
will  have  an  immediate,  lasting,  and 
positive  effect  on  the  safety  of  the 
communities  served  by  the  recipient  fire 
departments,  as  well  as  on  the  safety  of 
the  firefighters  themselves. 

We  highlight  the  fact  that  the  final 
mle  does  not  relate  to  a  new  or 
discretionary  program  of  a  regulatory 
natiue.  Instead,  tj^ough  this  final  mle, 
we  are  implementing  a  Congressionally 
mandated  initiative  aimed  at  protecting 


the  health  and  safety  of  the  public  and 
firefighting  personnel  against  fire  and 
fire-related  hazards.  See  15  U.S.C.  2229. 

The  Office  of  Management  and  Budget 
has  reviewed  the  final  mle  imder 
Executive  Order  12866. 

Paperwork  Reduction  Act 

This  final  mle  contains  a  collection  of 
information  that  is  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  The  Office  of 
Management  and  Budget  (OMB)  has 
approved  our  use  of  the  collection  of 
information  titled  "Assistance  to 
Firefighters  Grant  Program — Grant 
Application  Supplemental  Information" 
to  implement  the  program  and  assigned 
it  OMB  control  number  1660-0054. 
which  expires  December  31,  2005. 
Under  the  provisions  of  the  Act.  we  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  or  may  not 
be  penalijsed  for  failing  to  comply  with, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  information  provided  by 
grant  applicants  is  required  by  us  to 
provide  them  Federal  grant  assistance 
under  the  Assistance  to  Firefighters 
Grant  Program  under  the  authority  of 
the  Federal  Fire  Prevention  and  Control 
Act  of  1947  (15  U.S.C.  2201  et  seq.). 

We  use  the  information  included  in 
grant  application  packages  to  evaluate 
the  eligibility  and  merits  of  each  request 
for  funding.  The  supplementary 
information  augments  the  screening  and 
referral  forms  used  by  the  grants 
administration  program  to  determine  if 
applicants  meet  basic  eligibility 
requirements. 

The  information  collected  will  be 
used  to  evaluate  each  of  the  20,000  to 
25,000  anticipated  applications 
objectively  to  verify  eligibility  and  to 
determine  which  of  the  proposed 
projects  most  closely  address  the 
established  program  priorities  and 
which  applicants  have  the  greatest 
needs.  The  information  will  also  be 
used  to  determine  which  projects  offer 
the  highest  benefits  for  the  costs  ' 
incurred  and  the  information  will  be 
used  to  ensure  that  FEMA's 
responsibilities  mandated  in  the 
legislation  are  fulfilled  accurately  and 
efficiently.  FEMA  will  also  use  the 
information  to  ensure  that  funds  are 
distributed  to  volunteer  and  career 
departments;  and  to  urban,  suburban, 
and  rural  fire  departments,  as  mandated 
by  Congress.  We  also  will  use  the 
information  to  assure  em  equitable 
distribution  geographically,  using  States 
as  the  geographic  unit. 


Executive  Order  13132,  Federalism 

This  Executive  Order  sets  forth 
principles  and  criteria  that  agencies 
must  adhere  to  in  formulating  and 
implementing  policies  that  have 
federalism  implications,  that  is, 
regulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closely  examine  the  statutory 
authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States,  and  to  the  extent 
practicable,  must  consult  with  State  and 
local  officials  before  implementing  any 
such  action. 

We  have  reviewed  this  final  mle 
under  the  threshold  criteria  of  Executive 
Order  13132,  Federalism.  We  have 
determined  that  the  rule  does  not  have 
federalism  implications  as  defined  by 
the  Executive  Order.  The  rule  sets  out 
our  administrative  procedures  for 
making  grants  available  for  fire 
departments  to  enhance  their  ability  to 
protect  the  health  and  safety  of  the 
public  and  that  of  their  firefighting 
personnel  facing  fire  and  fire-related 
hazards.  The  rule  does  not  significantly 
affect  the  rights,  roles,  and 
responsibilities  of  States,  and  involves 
no  preemption  of  State  law,  nor  does  it 
limit  State  policymaking  discretion. 

The  Office  of  Management  and  Budget 
has  reviewed  the  final  nUe  imder 
Executive  Order  13132. 

Congressional  Review  of  Agency 
Rulemaking 

We  have  sent  this  final  rule  to  the 
Congress  and  to  the  General  Accoimting 
Office  imder  the  Congressional  Review 
of  Agency  Rulemaking  Act,  5  U.S.C.  801 
et  seq.  The  mle  is  a  "major  rule"  within 
the  meaning  of  that  Act.  It  will  residt  in 
an  annual  effect  on  the  economy  of 
$100,000,000  or  more.  The  mle  sets  out 
our  administrative  procedures  for 
making  grants  available  for  eligible 
applicants,  i.e.,  fire  departments,  to 
enhance  their  ability  to  protect  the 
health  and  safety  of. the  public  as  well 
as  that  of  the  firefighting  personnel 
facing  fire  and  fire-related  hazards. 

In  compliance  with  section  808(2)  of 
the  Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  808(2),  for 
good  cause  we  find  that  notice  and 
public  procedure  on  this  final  mle  are    . 
impractical,  unnecessary,  or  contrary  to 
the  public  interest. 

Unfunded  Mandates  Reform  Act 

The  rule  is  not  an  unfunded  Federal 
mandate  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 


1995,  2  U.S.C.  1501  *f  seq.,  and  any 
enforceable  duties  that  we  impose  are  a 
condition  of  Federal  assistance  or  a  duty 
arising  from  participation  in  a  volimtary 
Federal  program. 

List  of  Subjects  in  44  CFR  Part  152 

Fire  prevention.  Grant  programs — 
firefighters  assitance. 

Accordingly,  we  revise  Part  152  of  44 
CFR,  Chapter  I,  to  read  as  follows: 

PART  152— ASSISTANCE  TO 
RRERGHTERS  GRANT  PROGRAM 

Sec. 

152.1  Purpose  and  eligible  uses  of  grant 
funds. 

152.2  Definitions. 

152.3  Availability  of  funds. 

152.4  Roles  and  responsibilities. 

152.5  Review  process  and  evaluation 
criteria. 

152.6  Application  review  and  award 
process. 

152.7  Grant  payment,  reporting  and  other 
requirements. 

152.8  Application  submission  and 
deadline. 

152.9  Reconsideration. 

Authority:  Federal  Fire  Protection  and 
Control  Act,  15  U.S.C.  2201  et  seq. 

§  1 52.1     Purpose  and  eligible  uses  of  grant 
funds. 

(a)  This, competitive  grant  program 
will  provide  funding  directly  to  fire 
departments  of  a  State  for  the  purpose 
of  enhancing  departments  abilities  to 
protect  the  healUi  and  safety  of  the 

"  public,  as  well  as  that  of  firefighting 
personnel,  facing  fire  and  fire-related 
hazards.  Eligible  applicants  can  submit 
only  one  application  per  application 
period.  Departments  that  submit 
multiple  applications  in  one  application 
period  will  have  each  of  their 
applications  deemed  ineligible. 

(b)  Eligible  applicants  are  fire 
departments  or  fire  departments  of  a 
State  which  is  defined  as  an  agency  or 
organization  that  has  a  "formally 
recognized  arrangement"  with  a  Stater   . 
local  or  tribal  authority  (city,  county, 
parish,  fire  district,  township,  town,  or 
other  non-Federal  governing  body)  to 
provide  fire  suppression  services  within 
a  fixed  geographical  area.  A  fire 
department  can  apply  for  assistance  for 
its  emergency  medical  services  unit 
provided  the  unit  falls  organizationally 
under  the  auspices  of  the  fire 
department.  A  municipality  or  fire 
district  may  submit  an  application  on 
behalf  of  a  fire  department  when  the  fire 
department  lacks  the  legal  status  to  do 
so,  e.g.,  where  the  fire  department  falls 
within  the  auspices  of  the  mimicipality. 
When  a  municipality  or  fire  district 
submits  an  application  on  behalf  of  a 
fire  department,  the  fire  department  is 
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precluded  from  submitting  an 
additional  application.  Non-Federal 
airport  and/or  port  authority  fire 
departments  are  eligible,  but  only  if  they 
have  a  formally  recognized  arrangement 
with  the  local  jurisdiction  to  provide 
fire  suppression,  on  a  first-due  basis, 
outside  the  confines  of  the  airport  or 
port  facilities.  Airport  or  port  authority 
fire  departments  whose  sole 
responsibility  is  suppression  of  fires  on 
the  airport  grounds  or  port  facilities  are 
not  eligible  for  this  grant  program.  Fire 
departments  that  are  Federal  or 
contracted  by  the  Federal  government 
and  whose  sole  responsibility  is 
suppression  of  fires  on  Federal 
installations  are  not  eligible  for  this 
grant  program.  Fire  stations  that  are  not 
independent  but  are  part  of,  or 
controlled  by  a  larger  fire  department  or 
agency,  are  typically  not  eligible.  Fire 
departments  that  are  for-profit 
departments  (i.e.,  do  not  have  specific 
non-profit  status  or  are  not  municipally 
based)  are  not  eligible  to  apply  for 
assistance  under  this  program.  Also  not 
eligible  for  this  program  are  ambulance 
services,  rescue  squads,  auxiliaries,  dive 
teams,  urban  search  and  rescue  teams, 
fire  service  organizations  or 
associations,  and  State/local  agencies 
such  as  a  forest  service,  fire  marshal, 
hospitals,  and  training  offices, 
(c)  Congress  included  in  the 
legislatioi^a  list  of  fourteen  activities 
eligible  for  funding  under  this  program. 
Those  activities  are  as  follows: 

(1)  To  hire  additional  firefighting 
personnel; 

(2)  To  train  firefighting  personnel  in 
firefighting,  emergency  response 
(including  response  to  a  terrorism 
incident  or  use  of  a  weapon  of  mass 
destruction),  arson  prevention  and 
detection,  or  the  handling  of  hazardous 
materials,  or  to  train  firefighting 
personnel  to  provide  any  of  the  training 
in  this  paragraph  (c); 

(3)  To  fund  tne  creation  of  rapid 
intervention  teams  to  protect  firefighting 
personnel  at  scenes  of  fires  and  other 
emergencies; 

(4)  To  certify  fire  inspectors; 

(5)  To  establish  wellness  and  fitness 
programs  for  firefighting  personnel  to 
ensure  that  the  firefighting  personnel 
can  carry  out  their  duties; 

(6)  To  fund  emergency  medical 
services  provided  by  fire  departments; 

(7)  To  acquire  additional  firefighting 
vehicles,  including  fire  trucks; 

(8)  To  acquire  aaditional  firefighting 
equipment,  including  equipment  for 
communications,  monitoring,  and 
response  to  a  terrorism  incident  or  use 
of  a  weapon  of  mass  destruction; 

(9)  To  acquire  personal  protective 
equipment  required  for  firefighting 


personnel  by  the  Occupational  Safety 
and  Health  Administration,  and  other 
personal  protective  equipment  for 
firefighting  personnel,  including 
protective  equipment  to  respond  to  a 
terrorism  incident  or  the  use  of  a 
weapon  of  mass  destruction; 

(10)  To  modify  fire  stations,  fire 
training  facilities,  and  other  facilities  to 
protect  the  health  and  safety  of 
firefighting  personnel; 

(11)  To  enforce  fire  codes; 

(12)  To  fund  fire  prevention  programs; 

(13)  To  educate  the  public  about  arson 
prevention  and  detection;  and 

(14)  To  provide  incentives  for  the 
recruitment  and  retention  of  volunteer 
firefighting  personnel  for  volunteer 
firefighting  departments  and  other 
firefighting  departments  that  utilize 
volunteers. 

(d)  The  specific  activities  that  will  be 
eligible  for  funding  will  be  aimounced 
in  the  Notice  of  Funding  Availability 
(NOFA)  that  we  will  publish  pursuant 
to  the  program's  annual  appropriation. 

§152.2    Definitions. 

Active  firefighter  is  a  member  of  a  fire 
department  or  organization  in  good 
standing  that  is  qualified  to  respond  to 
and  extinguish  fires  or  perform  other 
fire  department  emergency  services  and 
has  actively  peulicipated  in  such 
activities  during  the  past  year. 

Bay  is  the  part  or  compartment  of  a 
building  that  provides  parking  for  one 
or  more  pieces  of  firefighting  apparatus. 

Career  department  is  a  fire 
suppression  agency  or  organization  in 
which  all  active  firefighters  are 
considered  full-time  employees,  are 
assigned  regular  duty  shifts,  and  receive 
financial  compensation  for  their 
services  rendered  on  behalf  of  the 
department.  Departments  with  active 
firefighters  that  are  paid  stipends  on  a 
per-call  basis  are  not  career 
departments.  See  the  definition  of 
combination  department  in  this  section. 

Combination  department  is  a  fire 
suppression  agency  or  organization  in 
which  at  least  one  active  firefighter 
receives  financial  compensation  for  his/ 
her  services  rendered  on  behalf  of  the 
department  and  at  least  one  active 
firefighter  does  not  receive  financial 
compensation  for  his/her  services 
rendered  on  behalf  of  the  department 
other  than  life/health  insurance, 
workmen's  compensation  insurance, 
length  of  service  awards,  pay  per-call  or 
per-hour,  or  similar  token 
compensation. 

Construction  is  the  creation  of  a  new 
structure  or  any  modification  of  the 
footprint  or  profile  of  an  existing 
structure.  Changes  or  renovations  to  an 
existing  structure  that  do  not  change  the 


footprint  or  profile  of  the  structure  but 
exceed  either  $10,000  or  50  percent  of 
the  value  of  the  structure,  are  also 
considered  construction  for  the 
purposes  of  this  grant  program.  Changes 
that  are  less  than  $10,000  and/or  50 
percent  of  the  value  of  the  structure  are 
considered  renovations,  for  the 
purposes  of  this  grant  program. 

Direct  delivery  of  training  is  training 
conducted  within  a  training 
organization's  own  jurisdiction  using 
the  organization's  own  resources 
(trainers,  facilities,  eauipment,  etc.). 

Fire  boat  is  a  vessel  designed 
primarily  for  firefighting  operations, 
however,  may  also  be  capable  of  water 
rescue  and  hazardous  materials  spills 
mitigation,  etc.  These  vessels  may  also 
have  the  capability  to  pump  a  large 
volume  of  water  from  a  drafting 
operation. 

Fire  department  or  fire  department  of 
a  State  is  an  agency  or  organization  that 
has  a  "fdrmally  recognized 
arrangement"  with  a  State,  local  or 
tribal  authority  (city,  county,  parish,  fire 
district,  township,  town,  or  other  non- 
Federal  governing  body)  to  provide  fire 
suppression  services  within  a  fixed 
geographical  area.  A  fire  department  can 
apply  for  assistance  for  its  emergency 
medical  services  unit  provided  the  unit 
falls  organizationally  under  the  auspices 
of  the  fire  department.  A  municipality 
or  fire  district  may  submit  an 
application  on  behalf  of  a  fire 
department  when  the  fire  department 
lacks  the  legal  status  to  do  so,  e.g., 
where  the  fire  department  falls  within 
the  auspices  of  the  municipality.  When 
a  municipality  or  fire  district  submits  an 
application  on  behalf  of  a  fire 
department,  the  fire  department  is 
precluded  from  submitting  an 
additional  application.  Non-Federal 
airport  and/ or  port  authority  fire 
departments  are  eligible,  but  only  if  they 
have  a  formally  recognized  arrangement 
with  the  local  jurisdiction  to  provide 
fire  suppression  services,  on  a  first-due 
basis,  outside  the  confines  of  the  airport 
or  port  facilities.  Airport  or  port 
authority  fire  departments  whose  sole 
responsibility  is  suppression  of  fires  on 
the  airport  grounds  or  port  facilities  are 
not  eligible  for  this  grant  program.  Fire 
departments  that  are  Federal  or 
contracted  by  the  Federal  government 
and  whose  sole  responsibility  is 
suppression  of  fires  on  Federal 
installations  are  not  eligible  for  this 
grant  program.  Fire  departments  or  fire 
stations  that  are  not  independent  but  are 
part  of,  or  controlled  by  a  larger  fire 
department  or  agency,  cue  typically  not 
eligible.  Fire  departments  that  are  for- 
profit  departments  (i.e.,  do  not  have 
specific  non-profit  status  or  are  not 
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municipally  based)  are  not  eligible  to 
apply  for  assistance  under  this  program. 
Also  not  eligible  for  this  program  are 
ambulance  services,  rescue  squads, 
auxiliaries,  dive  teams,  urban  search 
and  rescue  teams,  fire  service 
organizations  or  associations,  and  State/ 
local  agencies  such  as  a  forest  service, 
fire  marshal,  hospitals,  and  training 
offices. 

Firefighter  see  the  definition  of  Active 
Firefighter  in  this  section. 

Fiist-due  response  area  is  a 
geographical  area  in  proximity  to  a  fire 
or  rescue  facility  and  normally  served 
by  the  personnel  and  apparatus  from 
that  facility  in  the  event  of  a  fire  or  other 

emergency. 

Formally  recognized  arrangement  is 
an  agreement  between  the  fire 
department  and  a  local  jurisdiction  such 
that  the  jurisdiction  has  publicly  or 
otherwise  .formally  deemed  that  the  fire 
department  has  the  first-due  response 
responsibilities  within  a  fixed 
geographical  area  of  the  jurisdiction. 
Often  this  agreement  is  recognized  or 
reported  to  the  appropriate  State  entity 
with  cognizance  over  fire  departments, 
such  as  registration  with  the  State  Fire 
Marshal's  office,  or  the  agreement  is 
specifically  contained  in  the  fire 
department's  or  jurisdiction's  charter. 

Integrated  communication  systems 
and  devices  are  equipment  or  systems 
for  dispatch  centers  or  communication 
infiastnicture.  Examples  of  these 
include  911  systems,  computer-aided 
dispatch  systems,  global  positioning 
systems,  fixed  repeaters,  etc.  Towers  are 
an  integral  part  of  any  communication 
system,  but  they  are  not  eligible  to  be 
included  in  any  award  under  this 
program. 

New  mission  is  a  first-responder 
function  that  a  department  has  never 
delivered  in  the  past  or  that  was  once 
delivered  but  has  since  been  abandoned 
by  the  department  due  to  the  lack  of 
funding  or  commimity  support. 
Examples  include  technical  search  and 
rescue,  emergency  medical  services, 
hazardous  materials  response,  etc.  A 
new  mission  does  not  include  services 
already  provided  from  existing  facilities. 
Opening  additional  stations  to  provide 
similar  services  would  be  considered  an 
expansion  of  existing  services. 

Population  means  permanent 
residents  in  the  first-due  response  area 
or  jurisdiction  served  by  the  applicant. 
It  would  include  students  but  does  not 
include  seasonal  population  or  any 
population  in  area  that  the  fire 
department  responds  to  under  mutual/ 
automatic  aid  agreements. 

Prop  is  someming  that  can  be  held  up 
in  a  classroom  or  moved  from  site  to  site 
in  order  to  facilitate  or  enhance  the 


training  experience.  A  training  tower 
(pre-fabricated  or  constructed)  is  not  a 

prop. 

Renovation  is  changes  or  alterations 
or  modifications  to  an  existing  structure 
that  do  not  exceed  either  $10,000  and/ 
or  50  percent  of  the  market  value  of  the 
structure  and  do  not  involve  a  change  in 
the  footprint  or  profile  of  the  structure. 

Rural  community  is  a  community  that 
has  low  population  density,  zoned 
agricultiiral  or  parkland,  and  whose  fire 
department  has  a  relatively  low  volume 
of  fire  calls. 

State  means  any  of  the  fifty  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
U.S.  Virgin  Islands,  Guam,  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

Suburban  community  is  a  community 
that  has  a  medium  density  population 
with  a  portion  of  their  jurisdiction  being 
zoned  for  industrial  and/or  commercial 
uses,  and  whose  fire  department  has  a 
high  call  volvune  relative  to  a  rural 
community. 

Supplies  means  any  expendable 
property  that  typically  has  a  one-time 
use  limit  and  an  expectation  of  being 
replaced  within  one  year.   ■ 

The  United  States  Fire 
Administrator's  (USFA)  operational  and 
performance  objectives  are  to  reduce 
losses  of  life  and  reduce  economic 
losses  due  to  fire  and  related 
emergencies.  Specific  target  groups  are 
childbren  imder  14  years  old,  seniors 
over  65  years  old,  and  firefighters. 

Urban  community  is  a  community 
with  a  high  density  population  with  a 
major  proportion  of  its  jurisdiction 
zoned  for  commercial  and/or  industrial 
use  and  a  significant  call  volume. 

Vehicle  is  a  mechanized  device  used 
for  carrying  passengers,  goods,  or 
equipment.  Examples  of  vehicles 
include,  but  are  not  limited  to:  pumpers, 
brush  trucks,  tankers,  tenders,  attack 
pumpers,  rescue  (transport  and  non- 
transport),  ambulances,  foam  units, 
quints,  aerials,  ladders,  hazmat  vehicles, 
squads,  crash  rescue  (ARFF),  boats, 
hovercraft,  planes,  and  helicopters. 
Details  concerning  vehicle  eligibility 
will  be  provided  in  the  NOFA  that  will 
be  published  pursuant  to  this  program's 
annual  appropriation. 

Volunteer  aepartment  is  a  fire 
suppression  agency  or  organization  in 
which  no  active  firefighters  are 
considered  full-time  employees,  and 
which  no  members  receive  financial 
compensation  for  their  services 
rendered  on  behalf  of  the  department 
other  than  life/health  insurance, 
workers'  compensation  insurance, 
length  of  service  awards,  pay  per-call  or 
per-hour,  or  similar  token 
compensation. 


Watercraft  is  a  small  boat  (less  than 
13  feet  in  length)  or  other  watercraft 
designed  and  equipped  for  water  and/or 
ice  rescue,  rather  than  basic  firefighting 
operations.  Generally,  these  vessels  will 
be  equipped  with  water  rescue 
equipment,  flotation  devices,  and  other 
basic  medical  and  rescue  equipment 
and  their  primary  function  v\rill  be 
rescue  activities. 

S152J    Availability  of  funds. 

(a)  Fire  departments  that  have 
received  funding  under  the  Assistance 
to  Firefighter  Grant  Program  in  previous 
years  are  eligible  to  apply  for  funding  in 
the  current  year.  However,  due  to  oxu 
responsibilities  imder  this  program  to 
assure  adequate  distribution  of  awards 
amongst  certain  types  of  departments 
(career,  combination  and  volimteer)  and 
certain  types  of  communities  (urban, 
suburban  or  rural)  as  well  as  a  equitable 
geographic  distribution,  we  reserve  the 
right  to  fund  or  not  to  fund  previous 
recipients  of  grants  under  this  program 
in  order  for  us  to  fulfill  these 
responsibilities. 

(b)  No  applicant  can  receive  more 
than  $750,000  in  Federal  grant  funds 
imder  this  program  in  any  fiscal  year. 

(c)  No  applicant  can  submit  more  than 
one  application  per  fiscal  year. 
Applicants  that  submit  multiple 
applications  will  have  each  of  their 
applications  deemed  ineligiole. 

(d)  The  scoring  of  the  applications  . 
will  determine  the  distribution  of  the 
funding  across  the  eligible  programs. 
Notwithstanding  anything  in  this  part, 
no  more  than  twenty-five  (25)  percent  of 
the  funds  appropriated  for  grants  shall 
be  used  to  assist  grant  recipients  to 
purchase  firefighting  vehicles  and  not 
less  than  five  (5)  percent  of  the  funds 
shall  be  used  for  fire  prevention 
programs. 

(e)  We  will  not  provide  assistance 
under  this  part  for  activities  for  which 
another  Federal  agency  has  more 
specific  or  primaay  authority  to  provide 
assistance  for  the  same  purpose.  We 
may  disallow  or  recoup  amoiuits  that 
fall  within  other  Federal  agency's 
authority. 

§152.4    Roles  and  responsibilities. 

(a)  Applicants  must: 

(1)  Complete  the  application  and 
certify  to  die  accuracy  of  all  the 
information  contained  therein; 

(2)  Certify  that  they  are  an  eligible 
applicant,  i.e.,  a  fire  department,  as 
defined  in  this  part; 

(3)  Certify  that  the  person  submitting 
the  application  is  duly  authorized  to  do 
so,  and 

(b)  Recipients  (Grantees)  must  agree 

to: 
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(1)  Share  in  the  costs  of  the  projects 
funded  under  this  grant  program.  Fire 
departments  in  areas  serving 
populations  over  50,000  must  agree  to 
match  the  Federal  grant  funds  with  an 
amount  of  non-Federal  funds  equal  to 
thirty  (30)  percent  of  the  total  project 
cost.  Fire  departments  serving  areas 
with  a  population  of  50,000  or  less  will 
have  to  match  the  Federal  grant  funds 
with  an  amount  of  non-Federal  funds 
equal  to  ten  (10)  percent  of  the  total 
project  cost.  No  waivers  of  this 
requirement  will  be  granted  except  for 
hre  departments  of  Insular  Areas  as 
provided  for  in  48  U.S.C.  1469a. 

(2)  Maintain  operating  expenditures 
during  the  grant's  period  of  performance 
in  the  areas  funded  by  a  grant  at  a  level 
equal  to  or  greater  than  the  average  of 
their  operating  expenditures  in  the  two 
years  preceding  the  year  in  which  this 
assistance  is  received. 

(3)  Obtain  the  appropriate  Federal, 
State,  or  local  permits  necessary  to 
fulfill  the  grant's  scope  of  work 
including  historical  and/or 
environmental  clearances  as  required. 

(4)  Retain  grant  files  and  supporting 
documentation  for  three  years  after  the 
official  closeout  of  the  grant. 

(5)  Report  to  FEMA  on  the  progress 
made  on  the  grant  and  financial  status 
of  the  grant.  The  award  documents  will 
detail  the  specific  period  of  performance 
for  each  grantee  and  provide 
instructions  on  the  frequency  and 
timing  of  the  required  performance 
reports. 

(6)  Maintain  documentation  to 
support  the  expenditure  of  grant  funds 
as  well  as  pertinent  grant  decisions. 

(7)  Make  their  grant  files  and  other 
books  and  records  related  to  the  grant, 
available  if  requested  for  an  audit  to 
ensure  compliance  with  any 
reauirement  of  the  grant  program. 

(8)  Agree  to  provide  inlonnation  to 
the  U.S.  Fire  Administration's  National 
Fire  Incident  Reporting  System  (NFIRS) 
for  the  period  covered  by  the  grant.  If  a 
grantee  does  not  currently  participate  in 
the  incident  reporting  system  and  does 
not  have  the  capacity  to  report  at  the 
time  of  the  award,  that  grant^  must 
agree  to  provide  information  to  the 
system  for  a  twelve-month  period 
commencing  as  soon  as  they  develop 
the  capacity  to  report.  Capacity  to  report 
to  the  NFIRS  must  be  established  prior 
to  the  termination  of  the  one-year 
performance  period.  (NFIRS  is  under 
review  for  approval  by  the  Office  of 
Management  and  Budget  under  OMB 
control  number  3067-0161.1 

(c)  FEMA  activities: 

(1)  We  will  ensure  that  the  funds  are 
awarded  based  on  the  priorities  and 
expected  benefits  articulated  in  the 


statute,  this  part,  USFA's  strategic  plan, 
and  the  Notice  of  Funds  Availability. 

(2)  We  will  ensure  that  not  more  than 
twenty-five  (25)  percent  of  the 
appropriated  funding  will  be  used  to 
purchase  firefighting  vehicles. 

(3)  We  will  ensure  that  not  less  than 
five  (5)  percent  of  the  funds  are  made 
available  to  national.  State,  local,  or 
community  organizations,  including  fire 
departments,  for  the  purpose  of  carrying 
out  fire  prevention  programs. 

(4)  We  will  ensure  that  fire 
departments  with  volunteer  staff,  or 
staff  comprised  of  a  combination  of 
career  fire  fighters  and  volunteers, 
receive  a  proportion  of  the  total  grant 
funding  that  is  not  less  than  the 
proportion  of  the  United  States 
population  that  those  firefighting 
departments  protect. 

(5)  We  will  ensiu«  that  grants  are 
made  to  fire  departments  located  in 
urban,  suburban,  and  nual 
communities. 

(6)  We  will  strive  to  ensure- 
geographic  diversity  of  awards  as 
stipulated  in  §152.6. 

(7)  We  will  strive  to  ensure  that 
activities  funded  under  this  grant 
program  are  consistent  with  the 
programs  goals  and  intent,  and  generally 
in  the  government's  best  interest. 

(8)  We  will  provide  the  chief 
executives  of  the  States  with 
information  concerning  the  total 
number  and  dollar  amount  of  awards 
made  to  fire  departments  in  their  States; 
the  program  areas  and  activities 
supported  by  these  grants;  and  other 
information  about  specific  awards  when 
generated  and  available. 

§  1 52.5    Review  process  and  evaluation 
criteria. 

(a)  Every  application  will  be 
evaluated  based  on  the  answers  to  the 
activity-specific  questions  during  our 
initial  screening.  The  applications  that 
are  determined  to  best  address  the 
Assistance  to  Firefighters  Grant 
Program's  established  priorities  during 
this  initial  screening  will  be  in  the 
"competitive  range"  and  subject  to  a 
second  level  of  review.  We  will  use  the 
narratives/supplemental  information 
provided  by  the  applicants  in  their  grant 
applications  to  evaluate,  on  a 
competitive  basis,  the  merits  and 
benefits  of  each  request  for  funding.  In 
selecting  applications  for  award,  we  will 
evaluate  each  application  for  assistance 
independently  based  on  established 
eligibility  criteria  and  the  program 
priorities.  Eligible  applicants  that  best 
address  the  priorities  will  advance  to  a 
second  level  of  review.  The  second  level 
of  review  involves  an  assessment  of  the 
financial  needs  of  the  applicant,  and  an 


analysis  of  the  benefits  that  would  result 
from  the  grant  award. 

(b)  In  order  to  be  successful  at  this 
second  level  of  the  evaluation,  an 
applicant  must  complete  the  narrative 
section  of  the  application  package.  The 
narrative  should  include  a  detailed    ' 
description  of  the  planned  program, 
uses  for  the  grant  funds  including 
details  of  each  budget  line  item.  For 
example,  if  personnel  costs  are  included 
in  the  budget,  please  provide  a  break 
down  of  what  those  costs  are  for.  The 
narrative  should  explain  why  the  grant 
funds  are  needed  and  why  the 
department  has  not  been  able  to  obtain 

^funding  for  the  plaimed  activities  on  its 
own.  A  discussion  of  financial  need 
should  include  a  discussion  of  any 
Federal  funding  received  for  similar 
activities.  Finally,  the  applicant's 
narrative  should  detail  the  benefits  the 
department  or  community  will  realize 
as  a  result  of  the  grant  award. 

(c)  This  second  level  of  review  will  be 
conducted  using  a  panel  of  technical 
evaluation  panelists.  These  panelists  are 
largely  made  up  of  non-Federal  experts 
with  a  fire  service  background.  The 
panelists  will  assess  the  application's 
merits  with  respect  to  the  clarity  and 
detail  provided  in  the  narrative  about 
the  project,  the  applicant's  financial 

-  need,  and  the  project's  purported 
benefit  to  be  derived  from  the  cost. 
Technical  evaluation  panelists  will 
independently  score  each  application  . 
before  them  and  then  discuss  the 
merits/shortcomings  of  the  application 
in  an  effort  to  reconcile  any  major 
discrepancies.  A  consensus  on  the  score 
is  not  required.  The  highest  scoring 
applications  resulting  from  this  second 
level  of  review  will  then  be  considered 
for  award.  We  seek  to  maximize  the 
benefits  derived  from  the  funding  by 
crediting  applicants  with  the  greatest 
financial  need  and  whose  proposed 
activities  provide  the  greatest  benefit 
versus  the  cost. 

(d)  In  addition  to  the  project  narrative, 
the  applicant  must  provide  an  itemized 
budget  detailing  the  use  of  the  grant 
funds.  If  an  applicant  is  seeking  funds 
in  more  than  one  eligible  activity  within 
a  j)rogram,  separate  budgets  will  have  to 
be  generated  for  each  activity  and  then 
an  overall  or  summary  budget  will  have 
to  be  generated.  For  those  applicants 
applying  on  line,  the  siunmary  budget 
will  be  automatically  generated  by  the  e- 
grants  system. 

(e)  Specific  rating  criteria  for  each  of 
the  eligible  programs  will  be  published 
in  a  Notice  of  Funding  Availability  that 
we  will  publish  pursuant  to  the 
program's  annual  appropriation. 


§152.6    Application  review  and  award 
process. 

(a)  As  stated  in  §152.5,  we  will 
evaluate  each  application  in  the 
preliminary  screening  process  to 
determine  which  applications  best 
address  the  program's  established 
priorities.  The  best  applications  as 
determined  in  this  preliminary  step  will 
be  deemed  to  be  in  the  "competitive 
range."  All  applications  in  the 
competitive  range  will  advance  to  a 
second  level  review  by  a  technical 
evaluation  panel.  Using  the  evaluation 
criteria  detailed  in  the  Program 
Guidance  and  in  the  NOFA  (both  of 
which  are  published  piirsuant  to  this 
program's  annual  appropriation),  the 
panelists  will  score  each  application 
they  evaluate.  The  assigned  score  will 
reflect  the  degree  to  which  the 
applicant:  clearly  relates  their  proposed 
project;  demonstrates  financial  need; 
and,  details  a  high  benefit  to  cost  value 
of  the  proposed  activities.  We  will 
provide  the  panelists  the  complete 
application  content  for  their  evaluation. 
We  will  also  provide  them  with 
reference  materials  for  national 
standards  or  regulations  and  guidelines 
with  respect  to  typical  costs  for 
proposed  apparatus  and  equipment 
piuchases. 

(b)  Our  award  decisions  will  be  based 
on  the  stated  priorities  of  the  grant 
program  first,  then  on  the  demonstrated 
need  of  the  applicant  and  the  benefits  to 
be  derived  from  the  proposed  projects. 
We  will  make  awards  on  a  competitive 
basis,  i.e.,  we  will  fund  the  highest 
scored  applications  before  considering 
lower  scored  applications. 

(c)  In  a  few  cases,  to  fulfill  our 
obligations  under  the  law  to  make  grants 
to  a  variety  of  departments,  we  may  also 
make  funding  decisions  using  rank 
order  as  the  preliminary  basis,  and  then 
analyze  the  type  of  fire  department 
(paid,  volunteer,  or  combination  fire 
departments),  the  size  and  character  of 
the  community  it  serves  (urban, 
suburban,  or  rural),  and/or  the 
geographic  location  of  the  fire 
department.  In  these  instances  where 
we  are  making  decisions  based  on 
geographic  location,  we  will  use  States 
as  the  basic  geographic  unit.  We  may 
also  base  our  funding  decisions  on 
previous  grant  awards  funded  by  this 
program  and/or  grantees'  performance 
on  previous  grants  and  a  technical 
evaluation  of  reasonable  costs  for  labor, 
services,  materials  or  equipment. 

S 1 52.7    Grant  payment,  reporting  and 
ottier  requirements. 

(a)  Grantees  will  have  twelve  months 
to  incur  obUgations  and  complete  the 
scope  of  work  to  fulfill  their 


responsibilities  imder  this  grant 
program.  The  performance  period  of 
each  grant  will  be  detailed  in  the 
Articles  of  Agreement  that  we  provide 
each  grantee.  Grantees  may  request 
funds  from  FEMA  as  reimbursement  for 
expenditures  made  under  the  grant 
program  or  they  may  request  funds  for 
immediate  cash  needs  imder  FEMA 
regulations  (44  CFR  13.21).  Advances  of 
funds  may  also  be  approved  to  meet 
immediate  cash  needs. 

(b)  Generally,  fire  departments  caimot 
use  grant  funds  to  pay  for  products  and 
services  contracted  for,  or  purchased 
prior  to  the  effective  date  of  the  grant. 
However,  we  will  consider  requests  for 
reimbiu^ement  for  these  on  an 
exception  basis.  Expenses  incurred  after 
the  application  deadline  but  prior  to 
award  may  be  eligible  for 
reimbursement  if  the  expenses  were 
justified,  imavoidable  (i.e.,  urgent  and 
compelling),  consistent  with  the  scope 
of  work,  and  specifically  approved  by 
the  Assistance  Officer.  Expenses, 
obligations,  commitments  or  contracts 
inciured  or  entered  into  prior  to  the 
application  deadline  are  not  eligible  to 
be  included  as  an  expense. 

(c)  All  grantees  must  follow  their  own 
established  prociu«ment  process  when 
buying  anything  with  Federal  grant 
funds  (as  provided  in  44  CFR  13.26).  If 
the  grantee  does  not  have  an  established 
procurement  process,  they  must  seek  a 
minimum  of  two  bids  for  any 
acquisition. 

(d)  When  requesting  funding,  grantees 
can  only  request  an  amotmt  that  is 
necessary  to  satisfy  their  inunediate 
cash  needs  directly  related  to  the  grant, 
i.e.,  an  amount  equal  to  the  total  eligible 
grant  expenses  due  within  30  days. 
Grantees  can  request  pajrments  of  up  to 
one  hundred  (100)  percent  of  the  federal 
share  of  the  award  amount  but  only  if 
delivery  of  the  ordered  products  and/or 
services  is  imminent  (approximately  30 
days)  and  the  resulting  payment  will 
require  the  entire  amoimt  of  funds. 

(e)  A  grantee  may  request  sufficient 
funding  for  a  dov>m  payment  if  required 
to  do  so  by  the  seller,  such  as  in  grants 
involving  some  purchases  of  firefighting 
vehicles.  The  grantee  may  request  as 
much  as  fifty  (50)  percent  of  the  federal 
share  of  the  award  amount  at  the  time 
of  the  order  placement  to  pay  the  dovm 
payment.  The  grantee  may  request  the 
balance  of  the  federal  share  upon 
delivery  of  the  ordered  equipment  or 
vehicle. 

(f)  The  recipients  of  funding  imder 
this  program  must  report  to  us  on  how 
the  grant  funding  was  used  and  the 
benefits  that  resulted.  This  will  be 
accomplished  via  submission  of 
performance  reports.  Details  regarding 


the  reporting  requirements  will  be 
provided  in  the  Articles  of  Agreement 
provided  to  each  grantee. 

(g)  Fire  departments  that  receive 
funding  imder  this  program  must  agree 
to  provide  information  to  the  National 
Fire  Incident  Reporting  System  (NFIRS) 
for  the  period  covered  by  the  assistance. 
If  a  grantee  does  not  currently 
participate  in  the  incident  reporting 
system  and  does  not  have  the  capacity  ^ 
to  report  at  the  time  of  the  award,  that 
grantee  must  agree  to  provide 
information  to  the  system  for  a  twelve- 
month period  commencing  as  soon  as 
possible  after  they  develop  the  capacity 
to  report.  Capacity  to  report  to  the 
NFIRS  must  be  established  prior  to  the 
termination  of  the  one-year  performance 
period.  [NFIRS  is  under  review  for 
approval  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
3067-0161.)  « 

§  1 52.8    Application  submission  and 
deadline. 

In  each  year  that  this  program  is 
authorized  and  receives  an 
appropriation,  we  will  announce  the 
grants  availability  via  Notice  of  Funds 
Availability.  That  Notice  will  contain  all 
pertinent  information  concerning  the 
eligible  funding  activities,  funding 
priorities,  funding  levels,  application 
period,  timelines,  and  deadlines. 

§  1 52.9    Reconsideration. 

(a)  Reconsideration  of  initial  grant 
award  decisions.  We  will  review  our 
decision  with  respect  to  an  initial  grant 
award  decision  only  when  the  applicant 
asserts  that  we  have  made  a  material 
technical  or  procedural  error  in  the 
processing  of  the  application  and  can 
substantiate  such  assertions.  As  grants 
are  awarded  on  a  competitive  basis,  in 
accordance  with  the  findings  of  an 
independent  panel  of  experts,  we 
cannot  consider  requests  for 
reconsideration  based  upon  the  merits 
of  an  original  application.  Similarly,  we 
will  not  consider  new  information 
provided  after  the  submission  of  the 
original  application.  In  the  case  of  new 
information,  we  encourage  applicants  to 
incorporate  their  changed  circumstances 
into  their  applications  for  future  grant 
cycles. 

(b)  Reconsideration  of  other  decisions. 
We  will  consider  requests  for 
reconsideration  of  decisions  other  than 
those  related  to  the  initial  grant  award 
on  their  merits. 

(c)  We  must  receive  a  request  for 
reconsideration  under  this  section 
vdthin  60  days  of  the  date  of  the  notice 
of  the  decision  for  which 
reconsideration  is  requested. 
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(d)  Requests  for  reconsideration 
should  be  directed  to:  Director,  Grants 
Program  Office,  U.S.  Fire 


Administration,  FEMA.  500  C  Street,  Dated:  March  7.  2003. 

SW.,  Room  330.  Washington.  DC  20472.      Michael  D.  Brown, 

Acting  Under  Secretary,  Emergency 
Preparedness  and  Response  Directorate. 
(FR  Doc.  03-6171  Filed  3-13-03;  8:45  am) 

BHJJNO  CODE  Crit-OC-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Asalstance  to  Hreffgtrters  Grant 
Program 

agency:  U.S.  Fire  Administration 

(USFA).  FEMA.  Emergency 

Preparedness  and  Response,  Homeland 

Security. 

action:  Notice  of  funds  availability.     < 

SUMMARY:  We,  USFA,  are  publishing 
this  Notice  to  announce  the  availability 
of  grant  funding  for  the  Assistance  to 
Firefighters  Grant  Program  (AFGP)  for 
fiscal  year  2003  and  to  provide  the 
details  and  guidance  regarding  the  2003 
program  year. 

T^e  program  is  intended  to  make 
grants  directly  to  fire  departments  of  a 
State  for  the  purpose  of  enhancing  the 
departments'  ability  to  protect  the 
health  and  safety  of  the  public  as  well 
as  that  of  firefighting  personnel  facing 
fire  and  fire-related  hazards.  A  portion  . 
of  this  year's  grants  will  be  awarded  on 
a  competitive  basis  to  the  applicants 
that  best  address  the  program's 
priorities  as  described  in  this  Notice  of 
Funds  Availability  (NOFA),  then 
demonstrate  financial  need  and 
maximize  the  benefits  to  be  derived 
bom  the  grant  funds. 
DATES:  ^his  notice  is  effective  March  14, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  A.  Cowan,  Director,  Grants 
Program  Office,  USFA,  DHS.  500  C 
Street,  SW.,  Room  330,  Washington.  DC 
20472. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Federal  Fire  Prevention  and 
Control  Act  of  1974. 15  U.S.C.  2201  et  seq., 
and  the  Consolidated  Appropriations 
Resolution.  2003.  Pub.  L.  108-7. 

Appropriations 

For  fiscal  year  2003,  Congress 
appropriated  $750,000,000  to  carry  out 
the  activities  of  the  Assistance  to 
Firefighters  Grant  Program  (AFGP). 
From  this  amount  $4,875,000  was 
rescinded  leaving  $745,125,000  to  carry 
out  the  AFGP.  We  are  also  authorized  to 
spend  up  to  $37,500,000  for 
administration  of  the  AFGP  (five 
percent  of  the  appropriated  amoimt).  In 
addition,  we  may  set  aside  as  much  as 
$27,500,000  of  the  funds  available 
under  the  Assistance  to  Firefighter 
Grant  Program  in  order  for  us  to  make 
grants  to.  or  enter  into  contracts  or 
cooperative  agreements  with,  national, 
State,  local  or  community  organizations 
or  agencies,  including  fire  departments. 


for  the  purpose  of  carrying  out  fire 
prevention  and  injury  prevention 
programs.  This  leaves  approximately 
$680,000,000  for  competitive  grants  to 
fire  departments.  We  have  until 
September  30,  2004,  to  obligate  the 
appropriated  funds. 

Background 

The  purpose  of  the  AFGP  is  to  award 
grants  directly  to  fire  departments  of  a 
State  to  enhance  their  ability  to  protect 
the  health  and  safety  of  the  public,  as 
well  as  that  of  firefighting  personnel, 
with  respect  to  fire  and  fire  related 
hazards.  We  will  award  the  grants  on  a 
competitive  basis  to  the  applicants  that 
first  address  the  AFGP's  priorities  then 
demonstrate  financial  need  and 
adequately  demonstrate  the  benefit  to  be 
derived  from  their  projects. 

For  the  purpose  of  the  AFGP,  "State" 
is  defined  as  the  fifty  States,  the  District 
of  Columbia,  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands.  We  will  provide  the 
chief  executives  of  the  States  with 
information  concerning  the  total 
niunber  and  dollar  amoimt  of  awards 
made  to  fire  departments  in  their  States. 

Applicants  may  apply  for  any  nimiber 
of  activities  within  one  grant  proposal 
that  address  all  of  their  needs  within  a 
progranmiatic  or  functional  area.  The 
programs,  and  associated  activities  are 
as  follows: 

(a)  Fire  Operations  and  Firefighter 
Safety  Program.  Eligible  activities  imder 
this  function  are  Training.  Wellness  and 
Fitness,  Firefighting  Equipment, 
Personal  Protective  Equipment,  and 
Modification  to  Fire  Stations  and 
Facilities. 

(b)  Fire  Prevention  Program.  Eligible 
activities  under  this  function  include, 
but  are  not  limited  to  Public  Education 
and  Awareness,  Enforcing  Fire  Codes, 
Inspector  Certification,  Purchase  and 
Install  Smoke  Alarms,  and  Arson 
Prevention  and  Detection. 

(c)  Emergency  Medical  Services 
Program.  Eligible  acti^ties  under  this 
function  are  Equipment  Acquisition, 
Training,  and  Wellness  and  Fitness 
•Activities.  Vehicles  are  not  eligible  in 
this  programmatic  area. 

(d)  Firefighting  Vehicle  Acquisition 
Program.  Eligible  apparatus  under  this 
program  include,  but  are  not  limited  to. 
pumpers,  brush  trucks,  tankers,  rescue, 
ambulances,  quints,  aerials,  foam  units, 
and  fireboats. 

Applicants  seeking  funding  from  this 
grant  program  in  fiscal  year  2003  may 
apply  for  assistance  in  only  one  of  the 
four  programmatic  areas  listed  above. 
Within  tiie  selected  programmatic  area, 
applicants  may  develop  a 


comprehensive  program  and  include  in 
their  application  as  many  of  the  eligible 
activities  as  necessary  to  address  their 
needs.  For  example,  if  a  fire  departmwit 
determines  that  it  has  needs  in  the  area 
of  fire  operations,  that  fire  department 
could  apply  for  any  one  of  the  activities, 
or  any  combination  of  activities,  or  all 
of  the  activities  listed  within  that 
program.  If  a  department  wants  a 
vehicle,  it  would  apply  under  the 
vehicle  program. 

We  anticipate  20.000  to  25.000  fire 
departments  will  apply  for  assistance. 
Of  these,  we  anticipate  awarding 
approximately  7,000  grants.  However, 
due  to  the  length  of  time  that  it  will  take 
us  to  make  these  awards,  we  anticipate 
that  approximately  half  of  these  awards 
will  be  made  before  September  30,  2003. 
We  anticipate  the  balance  of  the  awards 
will  be  made  before  Jime  30,  2004. 

The  law  requires  a  certain  distribution 
of  grant  funds  between  career 
departments  and  combination/voltmteer 
fire  departments.  Specifically,  we  must 
ensure  that  fire  departments  that  have 
either  all-volunteer  forces  of  firefighting 
personnel  or  combined  forces  of 
volunteer  and  career  firefighting 
personnel  receive  a  portion  of  the  total 
grant  funding  that  is  not  less  than  the 
proportion  of  the  United  States 
population  that  those  departments 
protect.  According  to  a  2001  survey  by 
the  National  Fire  Protection  Association 
(NFPA),  volimteer  and  combination 
departments  protect  56  percent  of  the- 
population  of  the  United  States  and 
career  departments  protect  44  percent  of 
the  population.  Therefore,  we  will 
ensure  that  no  less  than  56  percent  of 
the  funding  available  for  grants  will  be 
awarded  to  volimteer  and  combination 
departments. 

In  order  to  fulfill  our  obligations 
under  the  law,  we  will  make  funding 
decisions  using  rank  order  after  the 
panel  evaluation  as  the  preliminary 
basis.  We  may  deviate  from  rank  order 
and  make  funding  decisions  based  on 
the  type  of  department  (career, 
combination,  or  vblunteer).  size  and 
character  of  the  community  the 
applicant  serves  (urban,  suburban,  or 
rural),  and/or  the  geographic  location  of 
the  fire  department.  In  these  instances 
where  we  are  making  decisions  based 
on  geographic  location,  we  will  use 
States  as  the  basic  geographic  unit. 
Geographic  location  of  em  applicant  may 
be  used  primarily  as  a  final 
discriminator,  i.e.,  in  cases  where 
applicants  have  similar  qualifications, 
we  may  use  the  geographic  location  of 
the  applicants  to  maximize  the  diversity 
of  the  awardees. 
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Fire  Prevention  and  Safety  Grants 

In  addition  to  the  grants  available  to 
hre  departments  in  flscal  year  2003 
through  the  competitive  grant  program, 
we  will  set  aside  as  much  as 
$27,500,000  of  the  hinds  available 
under  the  Assistance  to  Firefighter 
Grant  Program  in  order  for  us  to  make 
grants  to,  or  enter  into  contracts  or 
cooperative  agreements  with,  national. 
State,  local  or  community  organizations 
or  agencies,  including  fire  departments, 
for  the  purpose  of  carrying  out  fire 
prevention  and  injury  prevention 
programs. 

In  accordance  with  statutory 
requirement  to  fund  fire  prevention 
activities,  our  support  to  Fire  Prevention 
and  Safety  Grant  activities  will 
concentrate  on  organizations  that  focus 
on  the  prevention  of  injuries  to  children 
hom  fire.  In  addition  to  this  priority,  we 
are  also  placing  an  emphasis  on  funding 
innovative  projects  that  focus  on 
protecting  the  USFA-identified  high-risk 
populations,  i.e.,  children  under 
fourteen,  seniors  over  sixty-five,  and 
firefighters.  Since  the  victims  of  bums 
experience  both  short-  and  long-term 
physical  and  psychological  effects,  we 
are  also  placing  a  priority  on  programs 
that  focus  on  reducing  the  immediate 
and  long-range  effects  of  fire  and  bum 
injuries,  and  primarily  those  affecting 
children. 

A  separate  Notice  of  Funds 
Availability  will  be  issued  to  announce 
the  pertinent  details  of  the  Fire 
Prevention  and  Safety  Grant  portion  of 
this  program. 

Applicant  Eligibility 

Eligible  applicants  for  the  Assistance 
to  Firefighters  Grant  Program  are  limited 
to  fire  departments  of  a  State.  Under  the 
existing  interim  final  mle,  a  "fire 
department  of  a  State"  is  defined  as  an 
agency  or  organization  that  has  a 
formally  recognized  arrangement  with  a 
State,  local  or  tribal  authority  (city, 
county,  parish,  fire  district,  township, 
town  or  other  governing  body)  to 
provide  fire  suppression  services  to  a 
population  within  a  fixed  geographical 
area.  For  the  purpose  of  this  program, 
"State"  is  defined  as  the  fifty  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
U.S.  Virgin  Islands,  Guam,  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

A  fire  department  can  apply  for 
assistance  for  its  emergency  medical 
services  unit  provided  the  unit  falls 
organizationally  under  the  auspices  of 
the  fire  department.  Airport  fire 
departments  and  port  authority  fire 
departments  are  eligible,  but  only  if  they 
have  a  formally  recognized  arrangement 


with  the  local  jurisdiction  to  provide 
fire  suppression  services,  on  a  first-due 
basis,  outside  the  confines  of  the  airport 
or  port  facilities.  Airport  fire 
departments  and  port  authority  fire 
departments  whose  sole  responsibility 
is  suppression  of  fires  on  the  airport 
grounds  or  port  are  not  eligible  for  this 
grant  program. 

Fire  departments  that  are  Federal,  or 
contracted  by  the  Federal  government, 
and  which  are  solely  responsible  under 
their  formally  recognized  arrangement 
for  suppression  of  fires  on  Federal 
installations,  are  not  eligible  for  this 
grant  program.  Fire  departments  or  fire 
stations  that  are  not  independent  but  are 
part  of,  or  controlled  by  a  larger  fire 
department  or  agency  are  typically  not 
eligible  to  apply  on  their  own,  but  may 
be  included  in  the  larger  agency's 
application.  Fire  departments  that  are 
for-profit  departments  (i.e.,  do  not  have 
Sf>ecific  non-profit  status  or  are  not 
municipally  based)  are  not  eligible  to 
apply  for  assistance  under  this  program. 
Also  not  eligible  for  this  program  are 
non-fire  based  EMS  companies, 
ambulance  services,  rescue  squads, 
auxiliaries,  dive  teams,  urban  search 
and  rescue  teams,  fire  service 
organizations  or  associations,  and  State/ 
local  agencies  such  as  a  forest  service, 
fire  marshal,  hospitals,  and  training 
offices. 

Application  Process 

Eligible  applicants  will  be  able  to 
access  the  application  on  USFA's  e- 
grant  system.  This  system  is  accessible 
from  the  USFA  Internet  homepages.  The 
application  will  only  be  available 
during  the  application  period.  Although 
we  do  not  encourage  the  use  of  paper 
applications,  paper  applications  will  be 
available  for  applicants  that  do  not  have 
access  to  the  Internet.  If  an  applicant 
does  not  have  access  over  the  Internet 
to  the  USFA  Web  site,  the  applicant 
may  contact  us  directly  to  request  a 
copy  via  mail.  Although  we  do  not 
recommend  it  due  to  inherent  delays 
and  relatively  short  application  period, 
those  fire  departments  interested  in 
receiving  an  application  in  the  mail        J 
must  call  our  toll-free  hotline  at  866- 
274-0960. 

Applicants  applying  via  paper 
application  rather  than  the  automated  e- 
grant  system  should  complete  and 
submit  their  applications  to  us  at  Grant 
Program  Technical  Assistance  Center. 
16825  South  Seton  Avenue, 
Emmitsburg.  Maryland,  21727-8998. 
Faxed  applications  will  not  be 
considered.  We  will  not  be  responsible 
for  applications  sent  to  any  other 
address. 


The  application  period  for  the  2003 
Assistance  to  Firefighters  Grant  Program 
is  Monday,  March  10,  2003,  to  Friday, 
April  11,  2003.  Complete  appfication 
packages  must  be  submitted 
electronically  or  otherwise  received  by 
us  on  or  before  the  close  of  business  (5 
p.m.  EST)  on  Friday,  April  11,  2003. 
Applications  submitted  by  mail  must  be 
post-marked  by  April  8,  2003,  or 
received  by  us  on  or  before  close  of 
business  (5  p.m.  EST)  on  April  11.  2003. 
We  will  not  accept  late,  faxed,  or 
emailed  applications. 

The  automated  grant  application 
system  has  features  built  into  it  that  will 
guarantee  that  the  application  is 
complete  when  submitted!  We  will  not 
accept  incomplete  applications 
submitted  by  mail.  We  will  not  be 
responsible  for  any  application  that  is 
not  mailed  to  the  address  specified 
above. 

We  will  evaluate  each  application  in 
the  preliminary  screening  process  to 
determine  which  applications  best 
address  the  program's  established 
priorities.  This  preliminary  screening  is 
based  on  the  applicants'  answers  to  the' 
activity-specific  questions.  Each  activity 
within  an  application  will  be  scored  and 
applications  that  have  multiple 
activities  will  have  the  scores  prorated 
based  on  the  amount  of  funding 
requested  for  each  activity. 

"The  best  applications  as  determined 
in  this  preliminary  step  will  be  deemed 
to  be  in  the  "competitive  range."  All 
applications  in  the  competitive  range 
will  be  subject  to  a  second  level  review 
by  a  technical  evaluation  panel.  The 
panelists  will  assess  the  application's 
merits  with  respect  to  the  clarity  and 
detail  provided  in  the  narrative  about 
the  project,  the  applicant's  financial 
need,  and  the  project's  purported 
benefit  to  be  derived  from  the  cost. 

Using  the  evaluation  criteria  included 
herein,  the  panelists  will  independently 
score  each  application  before  them  and 
then  discuss  the  merits/shortcomings  of 
the  application  in  an  effort  to  reconcile 
any  major  discrepancies.  A  consensus 
on  the  score  is  not  required.  The 
assigned  score  will  reflect  the  degree  to 
which  the  applicant:  clearly  relates  their 
proposed  project;  demonstrates 
financial  need;  and.  details  a  high 
benefit  to  cost  value  of  the  proposed 
activities.  The  highest  scoring 
applications  resulting  from  this  second 
level  of  review  will  then  be  considered 
for  award. 

In  order  to  be  successful  in  the  panel 
evaluation,  the  narrative  should  include 
a  detailed  description  of  the  planned 
activities,  uses  for  the  grant  hinds 
including  details  of  each  budget  line 
item.  For  example,  if  personnel  costs  are 
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included  in  the  budget,  please  provide 
a  break  down  of  what  those  costs  are  for. 
The  narrative  should  also  explain  why 
the  grant  funds  are  needed  and  why  the 
department  has  not  been  able  to  obtain 
funding  for  the  planned  activities  on  its  . 
own.  A  discussion  of  financial  need 
should  include  an  explanation  of  any 
Federal  funding  received  for  similar 
activities'.  Finally,  the  applicant's 
narrative  should  detail  the  benefits  the 
department  or  community  will  realize 
as  a  result  of  the  grant  award.  In 
addition  to  describing  the  cost 
effectiveness  of  the  grant  request,  an 
applicant  can  demonstrate  cost  benefit 
by  describing,  as  applicable,  how  the 
grant  award  vrill  (1)  Fit  in  with  a 
regional  approach,  i.e.,  is  consistent 
with  current  capabilities  and  requests  of 
neighboring  fire  departments  or 
otherwise  benefits  other  fire 
departments  in  the  region,  (2)  promote 
interoperability  of  equipment/ 
technology  with  other  fire  departments 
and  local,  state  and  Federal  first 
responders,  and  (3)  allow  the  fire 
department  to  respond  to  all  hazards.  In 
addition  to  fire  prevention/suppression, 
all  hazards  includes  incidents  involving 
seismic  (earthquake),  atmospheric 
(tornados,  hurricanes),  technological 
(hazardous  materials,  nuclear,  etc.),  and 
terrorism. 

In  addition  to  the  project  narrative, 
the  applicant  must  provide  an  itemized 
budget  detailing  the  use  of  the  grant 
funds.  If  an  applicant  is  seeking  funds 
in  more  than  one  eligible  activity  within 
a  program,  separate  budgets  will  have  to 
be  generated  for  each  activity  and  then 
an  overall  or  summary  budget  would 
have  to  be  generated.  For  those 
appUcants  applying  on  line,  the 
summary  budget  will  be  automatically 
generated  by  the  e-grant  system. 

Applicants  that  need  assistance  in 
formulating  the  justification  or  narrative 
statement  required  by  this  program  may 
contact  us  for  technical  assistance.  We 
will  also  be  conducting  grant  workshops 
in  each  State.  We  will  place  the 
information  regarding  the  workshops  on 
the  USFA  Web  site.  Our  Technical 
Assistance  Center's  toll  free  number  is 
866-274-0960,  our  email  address  is 
USFAGRANTS@fema.gov,  and  our  Web 
site  addresses  are  www.fema.gov  and 
www.usfa.fema.gov,  respectively. 

Eligible  Activities 

Specific  activities  that  are  eligible  for 
consideration  for  each  program  area  are 
provided  below  under  the  descriptions 
of  this  year's  eligible  programs.  Each 
department  may  only  submit  one 
application  per  application  period. 
Applicants  may  only  apply  for  one 
program  area  per  application  but  they 


may  seek  funding  in  as  many  activities 
widiin  the  program  area  as  they  need. 
The  specific  activities  eligible  for  each 
program  area  are  delineated  below. 
Applicants  that  submit  multiple 
applications  within  one  application 
period  or  more  than  one  program  will 
have  each  of  their  applications  deemed 
ineligible.  Applications  submitted 
under  this  NOFA  does  not  preclude 
applications  submitted  under 
subsequent  NOFAs,  though  multiple 
awards  in  one  Federal  fiscal  year  may  be 
limited. 

Fire  Operations  and  Firefighter  Safety 
Program. 

Appropriate  activities  under  this 
program  area  include:  Training, 
Wellness  and  Fitness,  Firefighting 
Equipment,  Personal  Protective 
Equipment,  and  Modifications  to  Fire 
Stations  and  Facilities.  You  can  apply 
for  as  many  eligible  activities  under  this 
function  as  necessary  to  meet  your 
operational  needs.  There  are  no  bonuses 
or  penalties  for  applying  for  only  one 
activity  or  for  multiple  activities.  The 
purchase  of  any  equipment 
(communications  systems  and 
equipment  or  personal  protective 
equipment  or  firefighting  equipment) 
under  this  program  should  have  the 
intent  and/or  goal  of  solving  your 
interoperability  problems,  as  applicable. 
Any  applicant  seeking  funding  for 
equipment  herein  should,  provide 
details  in  the  narrative  section  of  their 
application  regarding  their  local  plan  to 
enable  interoperability  for  their 
jurisdiction. 

(a)  Training  activities:  USFA  may 
make  grants  for  the  purpose  of  training 
firefighting  personnel.  Examples  of 
training  activities  include,  but  are  not 
limited  to  firefighting  I  and  H,  driver/ 
operator,  fire  officer,  hazardous 
materials  response,  incident  command, 
supervision  and  safety,  arson  prevention 
and  detection,  handling  of  hazardous 
materials,  or  training  firefighting 
personnel  to  provide  training  in  any  of 
these  areas. 

Eligible  uses  of  training  funds  include 
but  are  not  limited  to  purchase  of 
training  curricula,  training  equipment 
(including  trailers),  training  props, 
training  services,  attendance  at  formal 
training  forums,  etc.  Tow  vehicles  or 
other  means  of  transport  may  be  eligible 
as  a  transportation  expense  imder  this 
activity  if  adequately  justified  in  your 
grant  proposal,  but  we  will  limit 
transportation  expenses  to  $6,000  per 
year.  Compensation  to  volunteer 
firefighters  for  wages  lost  as  a  result  of 
attending  training  under  this  program  is 
an  eligible  expense  if  justified  in  your 
grant  proposal.  Overtime  expenses  paid 


to  career  firefighters  to  attend  training, 
or  overtime  expenses  paid  to  firefighters 
to  cover  for  their  colleagues  while  their 
colleagues  are  in  training,  is  an  eligible 
expense  if  justified  in  your  grant 
proposal.  Even  though  compensation  is 
an  eligible  expense,  proposals  that 
contain  such  compensation  expenses 
may  be  less  favorable  than  similar 
proposals  without  compensation 
expenses  due  to  the  benefit/cost  element 
in  the  evaluation  process. 

Activities  that  are  not  eligible  in  this 
area  include  construction  of  facilities 
such  as  classrooms,  buildings,  towers, 
etc.  Renovations  to  an  existing  facility 
necessary  to  accomplish  training 
activities  are  allowable  if  the 
renovations  are  minor  and  comply  with 
the  definition  in  the  final  rule  and 
published  in  the  Federal  Register  (i.e., 
limited  to  minor  interior  alterations 
costing  less  than  $10,000). 

(b)  Wellness  and  fitness  activities: 
USFA  may  make  grants  for  the  purpose 
of  establishing  or  expanding  wellness 
and  fitness  initiatives  for  firefighting 
personnel.  Applicants  will  not  be 
eligible  for  funding  under  the  wellness 
and  fitness  activity  unless  they 
currently  provide  entry  level  physical 
examijiations,  immunization  programs, 
cmd  periodic  health  screenings,  or 
intend  to  use  grant  funds  to  provide 
these  three  benefits  to  all  their  active 
firefighting  personnel  including  EMS 
staff. 

Eligible  expenses  in  a  wellness  and 
fitness  activity  for  firefighting  personnel 
may  include  the  procurement  of 
medical  services  to  ensure  that  the 
firefighting  personnel  are  physically 
able  to  carry  out  their  duties  (purchase 
of  medical  equipment  is  not  eligible    . 
under  this  category).  Expenses  to  carry 
out  wellness  and  fitness  activities  may 
include  costs  such  as  personnel  (i.e.,  . 
health-care  consultants,  trainers,  and 
nutritionists),  physicals,  equipment 
(including  shipping),  supplies,  and 
other  related  contract  services  that  are 
directly  associated  with  the 
implementation  of  the  proposed  activity 
are  eligible. 

Transportation  expenses  and  fitness 
club  memberships  for  the  firefighters  or 
their  families  are  not  eligible  under  the 
wellness  and  fitness  activity.  Other 
expenses  that  are  not  eligible  in  this 
area  include  construction  of  facilities  to 
house  a  fitness  program  such  as  exercise 
or  fitness  rooms,  showers,  etc. 
Renovations  to  an  existing  facility 
necessary  to  accomplish  wellness  and 
fitness  activities  are  allowable  if  the 
renovations  are  minor  and  comply  with 
the  definition  in  the  final  mle  and 
published  in  the  Federal  Register  (i.e.. 
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limited  to  minor  interior  alterations 
costing  less  than  $10,000). 

(c)  Firefighting  equipment  acquisition: 
USFA  may  make  grants  for  the  purpose 
of  acquiring  additional  firefighting 
equipment,  including  equipment 
needed  directly  for  fire  suppression  or 
to  erdiance  the  safety  or  effectiveness  of 
firefighting  or  rescue  ^f  tivities. 

Eligible  expenses  include  those 
expenses  necessary  to  acquire 
additional  firefighting  equipment, 
including  equipment  for  individual 
communications  and  monitoring 
equipment.  Compressor  systems, 
cascade  systems,  or  similar  SCBA  refill 
systems  are  eligible  expenditures  in  this 
area.  Small  boats  (under  13  feet  in 
length),  jet-skis,  and  all-terrain  vehicles 
(ATVs)  may  be  considered  firefighting 
or  rescue  equipment  if  properly  justified 
in  the  narrative  section  of  the 
application. 

Renovations  to  an  existing  facility 
necessary  to  accommodate  new 
firefighting  equipment  are  allowable  if 
the  renovations  are  minor  and  comply 
with  the  definition  in  the  final  rule  and 
published  in  the  Federal  Register  (i.e., 
limited  to  minor  interior  alterations 
costing  less  than  $10,000). 

Thermal  imaging  cameras  are  eligible, 
but  the  number  of  cameras  that  can  be 
applied  for  and/or  purchased  with  grant 
funds  will  be  limited  based  on  the 
population  served  by  the  department 
applying  for  assistance.  Departments 
that  serve  conununities  of  less  than 
20,000  can  purchase  one  thermal 
imaging  camera  with  grant  funds  if 
awarded  a  grant;  departments  serving 
communities  between  20,000  and 
50,000  can  purchase  two  cameras  with 
grant  funds  if  awarded  a  grant;  and 
departments  serving  communities  of 
over  50,000  can  purchase  three  cameras 
with  grant  funds  if  awarded  a  grant. 

Activities  that  are  not  eligible  in  this 
area  include  construction  of  facilities 
such  as  buildings,  towers,  etc.  Vehicles, 
as  defined  in  the  final  rule  and 
published  in  the  Federal  Register,  are 
not  eligible  under  this  activity.  Signage 
and  outdoor  warning  sirens  or  systems 
are  also  not  eligible.  Personal  protective 
equipment,  including  clothing  for 
structural  and/or  wildland  fire 
suppression  such  as  "Turnout  Gear"  or 
"Bunker  Gear"  (including  boots,  pants, 
coats,  gloves,  hoods,  goggles,  vests, 
helmets,  coveralls,  and  fire  shelters), 
self-contained  breathing  apparatus, 
spare  cylinders,  and  personal  alert 
safety  systems,  is  not  eligible  under  this 
activity,  but  is  eligible  under  the 
Personal  Protective  Equipment 
Acquisition  activity. 

Integrated  communications  systems 
(or  parts  thereof),  such  as  computer- 


aided  dispatch,  base  stations,  repeaters, 
etc..  are  eligible  under  this  activity. 
Portable  radios  and/or  mobile 
communications  equipment  (including 
mobile  repeaters)  are  also  eligible. 
Personal  accountability  systems  are 
eligible  as  well.  The  cost  of  shipping 
equipment  purchased  under  this 
program  is  also  an  eligible  expense. 

The  purchase  of  any  equipment  under 
this  program  must  have  the  intent  and/ 
or  goal  of  satisfying  local  problems  with 
interoperable  systems.  Any  applicant 
seeking  funding  for  communications 
systems  and/or  equipment  must  provide 
details  regarding  their  local  plan  to 
enable  interoperability  for  their 
jurisdiction  in  the  narrative  section  of 
their  application. 

(d)  Personal  protective  equipment 
acquisition:  USFA  may  make  grants  for 
the  purpose  of  acquiring  personal 
protective  equipment  required  for  active 
firefighting  personnel  by  the 
Occupational  Safety  and  Health 
Administration,  and  other  persona^ 
protective  equipment  for  firefighting 
personnel. 

Eligible  personal  protective 
equipment  includes  clothing  for 
structural  and  wildland  fire  suppression 
such  as  "Turnout  Gear"  or  "Bimker 
Gear"  (including  boots,  pants,  coats, 
gloves,  hoods,  goggles,  vests,  helmets, 
coveralls,  and  fire  shelters),  self- 
contained  breathing  apparatus,  spare 
cylinders,  and  personal  alert  safety 
systems.  Protective  clothing  for 
response  to  hazardous  materials 
incidents  and  other  specialized 
incidents  are  also  eligible  under  this 
activity. 

The  purchase  of  three-quarter  length 
rubber  boots  is  an  ineligible  expenditure 
under  this  activity  since  it  precludes  the 
effective  use  of  the  eligible  PPE  cited 
above.  Uniforms  (formal/parade  or 
station/ duty)  or  uniform  items  (hats, 
badges,  etc.)  are  also  not  eligible 
expenditures  under  this  activity. 
Personal  communications  equipment 
such  as  radios  and  pagers  are  not 
eligible  under  this  activity,  but  eligible 
under  firefighting  equipment 
acquisition  activity. 

The  purchase  of  any  equipment  under 
this  program  must  have  the  intent  and/ 
or  goal  of  satisfying  local  problems  with 
interoperable  systems.  Any  applicant 
seeking  funding  for  communications 
systems  and/or  equipment  must  provide 
details  regarding  their  local  plan  to 
enable  interoperability  for  their 
jurisdiction  in  the  narrative  section  of 
their  application. 

(e)  Modifications  to  fire  stations  and 
facilities  activities:  Eligible  measures 
under  this  activity  are  limited  but 
focused  on  promoting  fire  and  life  safety 


in  fire  stations  and  facilities.  We  believe 
that  each  of  the  eligible  measures,  if 
incorporated,  would  make  any  facility 
safer  for  firefighters.  Measures  that  are 
eligible  for  funding  are  the  installation 
of  sprinkler  systems,  installation  of 
vehicle  exhaust  extraction  systems,  the 
installation  of  smoke  and/or  fire  alarm 
notification  systems,  and  minor 
renovations  to  facilities  that  are 
necessary  in  order  to  accomplish  other 
activities  under  this  grant.  The  grant 
funds  are  to  be  used  to  retrofit  existing 
structures  that  do  not  have  the  eligible 
safety  features  or  to  upgrade  facilities 
whose  features  are  dated.  The  funds  are 
not  to  be  used  to  supplement  new 
construction. 

There  are  no  monetary  limits  on  the 
individual  initiatives  under  this  activity 
such  as  vehicle  exhaust  systems, 
sprinkler  systems  or  smoke/fire  alarm 
systems,  but  no  applicant  can  request 
more  than  $100,000  in  the  modifications 
per  fire  station  under  their  jurisdiction. 

Fire  Prevention  Program. 

USFA  may  make  grants  for  the 
purpose  of  establishing  or  enhancing  a 
fire  prevention  program.  Appropriate 
activities  in  this  program  include,  but 
are  not  limited  to  the  following:  public 
education,  public  awareness,  enforcing 
fire  codes,  inspector  certification, 
purchase  and  installation  of  smoke 
alarms  and  fire  suppression  systems, 
and  arson  prevention  and  detection 
activities.  Applicants  can  apply  for  as 
many  related  activities  under  this 
function  as  necessary. 

Eligible  expenses  to  carry  out  these 
activities  would  include  costs  such  as  a 
fire  education/safety  trailer,  personnel, 
transportation,  equipment  (including 
appropriate  personal  protective 
equipment),  supplies,  and  contracted 
services  which  are  dirdctly  associated 
with  the  implementation  of  the 
proposed  activity.  Tow  vehicles  or  other 
means  of  transport  may  be  eligible  as  a 
transportation  expense  if  adequately 
justified  in  the  proposal,  but 
transportation  expenses  will  be  limited 
to  $6,000  per  year. 

Construction  is  not  eligible  under  this 
program.  A  safety  village  that  is  not 
transportable  would  be  considered 
construction,  and  therefore,  not  eligible. 
Firearms  are  also  not  eligible. 

Emergency  Medical  Services  Program. 

USFA  may  make  grants  for  the 
purpose  of  establishing  or  enhancing  a 
fire  department's  emergency  medical 
services  program.  Applicants  can  apply 
the  training  activity,  the  equipment 
acquisition  activity,  or  the  wellness  and 
fitness  activity  or  all  of  these  activities 
under  this  program  area. 
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Eligible  expenses  for  the  training 
activities  under  this  program  could 
include  instructional  costs  [i.e.,  books, 
materials,  equipment,  supplies,  and 
exam  fees),  certification/re-certification 
expenses,  and  continuing  education 
programs.  Eligible  expenses  for 
equipment  acquisition  in  this  program 
could  include  defibrillators,  basic  and 
advanced  life  support  equipment, 
universal  precaution  supplies  (i.e., 
medical  PPE)  mobile  and  portable 
communication  equipment,  computers, 
expendable  supplies  (but  not 
medications),  and  infectious  disease 
control  and  decontamination  systems. 
Integrated  communications  systems 
(or  parts  thereof),  such  as  computer- 
aided  dispatch,  base  stations,  repeaters, 
etc.,  are  eligible  imder  this  activity. 
Portable  radios  and/or  mobile 
communications  equipment  (including 
mobile  repeaters)  are  also  eligible.  The 
purchase  of  any  equipment  under  this 
program  must  have  the  intent  and/or 
goal  of  satisfying  local  problems  with 
interoperable  systems.  Any  applicant 
seeking  funding  for  equipment  must 
provide  details  regarding  their  local 
plan  to  enable  interoperability  for  their 
jurisdiction  in  the  narrative  section  of 
their  application. 

Wellness  and  fitness  activities  under 
the  EMS  program:  USFA  may  make 
grants  for  the  purpose  of  establishing  or  . 
expanding  wellness  and  fitness 
initiatives  for  firefighting  and  EMS 
persoimel  of  a  fire  department.  An 
applicant  will  not  be  eligible  for  funding 
under  this  wellness  and  fitness  activity 
unless  the  applicant  currently  provides 
entry-level  physical  examinations, 
immunization  programs,  and  periodic 
health  screenings,  or  intends  to  use 
grant  funds  to  provide  these  benefits  to 
all  firefighting  persoimel  including 
active  EMS  staff. 

Eligible  expenses  in  a  wellness  and 
fitness  activity  for  EMS  personnel  may 
include  the  procurement  of  medical 
services  to  ensure  that  the  EMS 
persoimel  are  physically  able  to  carry 
out  their  duties  (pim:hase  of  medical 
equipment  is  not  eligible  under  this 
category).  Expenses  to  carry  out 
wellness  and  fitness  activities  may 
include  costs  such  as  personnel  (i.e., 
health-care  consultants,  trainers,  and 
nutritionists),  physicals,  equipment 
(including  shipping),  supplies,  and 
other  related  contract  services  that  are 
directly  associated  with  the 
implementation  of  the  proposed  activity 
are  eligible. 

Not  eligible  in  this  program  are 
medications  and  vehicles,  such  as 
ambulances.  Vehicles  must  be  applied 
for  under  the  Vehicle  Acquisition 
Program  detailed  below.  Transportation 


expenses  and  fitness  club  memberships 
for  the  EMS  personnel  or  their  families 
are  not  eligible  under  the  wellness  and 
fitness  activity.  Other  expenses  that  are 
not  eligible  in  this  area  include 
construction  of  communication  towers 
or  facilities  to  house  a  fitness  program 
such  as  exercise  or  fitness  rooms, 
showers,  etc.  Renovations  to  an  existing 
facility  necessary  to  accomplish 
wellness  and  fitness  activities  are 
allowable  if  the  renovations  are  minor 
and  comply  with  the  definition  in  the 
final  nUe  and  published  in  the  Federal 
Register  (i.e.,  limited  to  minor  interior 
alterations  costing  less  than  $10,000). 

Firefigh  ting  Vehicle  Acquisition 
Program 

USFA  may  make  grants  for  the 
purpose  of  acquiring  new  firefighting 
vehicles,  used  fire  apparatus,  or 
refurbished  apparatus.  The  funds  may 
also  be  used  to  refurbish  a  vehicle  that 
the  department  currently  ov\rns. 
Applicants  may  apply  for  oidy  one 
vehicle  per  year  under  this  program.  A 
Usting  of  the  eligible  vehicles  and  their 
relative  priority  is  contained  in  the 
Evaluation  Criteria  section  below. 

Eligible  expenses  under  this  program 
would  include  the  cost  of  the  vehicle 
and  associated  equipment  necessary  to 
conform  to  applicable  national 
standards.  New,  used  or  refurbished 
vehicles  are  eligible,  however  any  used 
or  refurbished  vehicles  must  conform  to 
national  standards  that  were  in  effect 
the  year  the  vehicle  was  manufactxired. 
Custom  vehicles  are  eligible,  but  due  to 
benefit/cost  considerations  during 
review,  they  may  not  be  as  favorably 
evaluated  as  a  lower  costing  standard 
model  commercial  vehicle.  An 
allowance  for  transportation  to  inspect  a 
vehicle  under  consideration  or  during  a 
vehicle's  production  would  be  eligible  if 
justified  and  included  in  the  grant 
proposal.  Also  eligible  would  be  the 
additional  costs  associated  with  the 
purchase  and  installation  of  a  vehicle- 
mounted  exhaust  filtration  system  for 
any  vehicle  purchased  with  grant  funds. 

Applicants  will  not  be  allowed  to 
modify  the  scope  of  work  of  a  vehicle 
award,  i.e.  change  the  type  of  vehicle 
requested.  Aircraft,  bulldozers,  and 
construction-related  equipment  are  not 
eligible. 

Other  Eligible  Costs 

Administrative  Costs.  Administrative 
costs  are  allowable  under  any  of  the 
program  areas  listed  above,  in 
accordance  with  OMB  Circular  A-87  or 
OMB  Circular  A-1 22 ,  as  applicable. 
Applicants  may  apply  for  administrative 
costs  if  the  costs  are  directly  related  to 
the  implementation  of  the  program  for 


which  they  are  applying.  AppUcants 
must  list  their  costs  under  die  "other" 
category  in  their  budget  and  explain 
what  the  costs  are  for  in  their  project 
narrative.  Examples  of  eligible 
administrative  costs  woidd  be  shipping, 
computers,  office  supplies,  etc.  We  will 
assess  the  reasonableness  of  the 
administrative  costs  requested  in  each 
appUcation  and  determine  if  it  is  in  the 
best  interest  of  the  program  to  fund  all 
or  a  portion  of  the  requested  expenses. 
Indirect  Costs.  Applicants  that  have 
an  approved  indirect  cost  rate  may 
charge  indirect  costs  to  the  grant  ii  they 
submit  the  documentation  that  supports 
the  rate  to  us.  Indirect  cost  rates  must 
be  formally  established  and  approved  by 
the  applicant's  cognizant  Federal 
agency.  We  will  allow  the  rate  to  be 
applied  as  long  as  it  is  consistent  with 
its  established  terms.  For  example^  some 
indirect  cost  rates  may  not  apply  to 
capital  procurements;  in  this  case, 
indirect  cost  rates  would  not  apply  for 
a  grant  to  purchase  equipment  or  a 

vehicle. 

Audit  Costs.  Some  applicants  with 
large  awards  may  be  required  to 
imdergo  an  audit  in  accordance  with 
OMB  Circular  A-133,  specifically, 
recipients  of  Federal  funding  that 
spends  in  excess  of  $300,000  of  those 
funds  in  a  year.  The  costs  incurred  for 
such  an  audit  would  be  an  expenditure 
that  is  eUgible  for  reimbursement  if 
included  in  the  budget  proposal. 

Grant  Writer  Fees.  Fees  for  grant 
writers  may  be  included  as  a  pre-award 
expenditure  (as  provided  in  section 
152.7(b)),  but  fees  payable  on  a 
contingency  basis  are  not  an  eligible 
expense  that  can  be  charged  to  the  grant. 
For  grant  writers'  fees  to  be  eligible  as 
a  pre-award  expenditure,  the  fees  must 
have  been  paid  prior  to  award. 
Applicants  may  be  required  to  provide 
•documentation  to  support  these  pre- 
award  expenditures. 

Reasonableness  of  Costs.  The 
panelists  will  review  the  applications 
that  make  it  into  the  competitive  range 
and  judge  each  application  on  its  own 
merits.  The  panelists  will  consider  all 
expenses  budgeted,  including 
administrative  and  indirect,  as  part  of 
the  cost-benefit  determination  and  may 
recommend  appropriate  adjustments. 
Regardless  of  eligibility  of  any  costs 
■  requested,  we  reserve  the  right  to  reduce 
any  requests  for  assistance,  in  whole  or 
in  part,  that  we  deem  to  be  excessive  or 
otherwise  contrary  to  the  best  interests 
of  this  program. 

Pre-award  Costs.  Generally,  fire 
departments  cannot  use  grant  funds  to 
pay  for  products  and  services  contracted 
for,  or  purchased  prior  to  the  effective 
date  of  the  grant.  However,  we  will 
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consider  requests  for  reimbursement  for 
these  on  an  exception  basis.  Expenses 
incurred  after  the  application  deadline 
but  prior  to  award  may  be  eligible  for 
reimbursement  if  the  expenses  were 
justified,  unavoidable  [i.e.,  urgent  and 
compelling),  consistent  with  the  scope 
of  work,  and  specifically  approved  by 
the  Assistance  Officer.  Expenses, 
obligations,  commitments  or  contracts 
incurred  or  entered  into  prior  to  the 
application  deadline  are  not  eligible  to 
be  included  as  an  expense. 

Evaluation  Criteria 

Specific  rating  criteria  for  each  of  the 
eligible  programs  emd  activities  follow 
below.  These  rating  criteria  will  provide 
an  understanding  of  the  grant  program's 
priorities  and  the  expected  cost 
effectiveness  of  any  proposed  projects. 

(1)  Fire  Operations  and  Firefighter 
Safety  Program. 

(i)  Training  Activities.  We  believe  that 
more  benefit  is  derived  from  the  direct 
delivery  of  training  than  from  the 
purchase  of  training  materials, 
equipment  or  props.  Therefore, 
applications  focused  on  direct  delivery 
of  training  will  receive  a  higher 
competitive  rating.  We  will  also  accord 
higher  rating  to  programs  achieving 
benefits  from  statutorily  required 
training  over  non-mandatory  or  strictly 
voluntary  training.  We  will  rate  more 
highly  those  programs  that  benefit  the 
highest  percentage  of  targeted  personnel 
within  a  fire  department.  Training 
designated  for  Rapid  Intervention 
Teams  will  have  a  slightly  higher 
competitive  advantage.  It  should  be 
noted  that  on  average  the  sending  of 
trainees  away  for  training  will  be  less 
cost  effective  than  delivery  of  the  same 
training  on-site. 

Due  to  the  inherent  differences 
between  urban,  suburban,  and  rural 
firefighting  characteristics,  we  have 
developed  different  priorities  in  the 
training  activity  for  departments  that 
service  these  different  types  of 
communities.  For  departments  serving 
rural  communities,  we  believe  that 
funding  of  basic,  operational-level 
firefighting,  rescue,  and  responder 
training  (i.e.,  training  in  basic 
firefighting  duties  or  operating  fire 
apparatus)  has  greater  benefit  than 
funding  of  officer  training,  safety  officer 
training,  or  operations  training. 
Likewise,  we  feel  there  is  a  greater  cost- 
benefit  to  officer  training  than  for  other 
specialized  training  such  as  mass 
casualty,  HAZMAT,  WMD  awareness, 
advance  rescue,  or  inspector  training. 
Conversely,  for  departments  that  are 
servicing  communities  that  are 
suburban  or  urban,  we  believe  there  is 
a  higher  benefit  to  be  gained  by  funding 


specialized  training  such  as  mass 
casualty,  HAZMAT,  advance  rescue,  or 
inspector  training  than  the  funding  of 
officer  training,  safety  officer  training,  or 
operations  training,  which  in  turn  has  a 
higher  benefit  than  basic,  operational,  or 
awareness  level  activities. 

(ii)  Wellness  and  Fitness  Activities. 
We  believe  that  in  order  to  have  an 
effective  wellness/fitness  program,  fire 
departments  must  offer  an  entry 
physical  examination,  an  immunization 
program,  and  periodic  health 
screenings.  Accordingly,  applicants 
seeking  funding  in  this  category  must 
currently  offer  all  three  benefits,  or  must 
propose  to  initiate  any  of  these  benefits 
not  ciurently  offered  with  these  grant 
funds  in  order  to  receive  additional 
consideration  for  funding  this  activity. 
We  believe  the  greatest  benefit  will  be 
realized  by  supporting  new  wellness 
and  fitness  programs,  and  therefore,  we 
will  accord  higher  competitive  ratings  to 
those  applicants  lacking  wellness/ 
fitness  programs  over  those  applicants 
that  already  possess  a  wellness/fitness 
program.  We  believe  that  programs  with 
aimual  physicals  and  general  health 
screening  provide  high  benefits  and 
programs  including  employee 
assistance-type  offerings,  incident 
rehabilitation,  formal  fitness  regiments, 
and/or  injury  prevention  components 
offer  significant  benefits.  Injury 
rehabilitation  is  eligible  but  provide  a 
low  cost  benefit.  Finally,  since 
participation  is  critical  to  achieving  any 
benefits  from  a  wellness  or  fitness 
program,  we  will  give  higher 
competitive  rating  to  departments 
whose  wellness  and  fitness  programs 
mandate  participation  as  well  as 
programs  that  provide  incentives  for 
participation. 

(iii)  Firefighting  Equipment 
Acquisition.  The  stated  purpose  of  this 
grant  program  is  to  protect  the  health 
and  safety  of  the  public  and  firefighters 
from  fire  and  fire  related  hazards.  As 
such,  we  believe  that  this  grant  program 
will  achieve  the  greatest  benefits  if  we 
provide  funds  to  fire  departments 
purchasing  basic  firefighting  equipment 
before  any  other  type  of  equipment.  We 
win  afford  departments  buying  basic 
firefighting  equipment  for  the  first  time 
(equipment  never  owned  before)  a 
higher  competitive  rating  than 
departments  buying  replacement 
equipment  or  equipment  that  will  be 
used  to  expand  the  department's 
capabilities  into  new  mission  areas.  We 
believe  there  is  more  benefit  realized  to 
bring  a  department  up  to  the  applicable 
minimum  standard  (;.e.,  as  required  by 
statute,  regulation,  or  professional 
firefighting  guidance),  rather  than  to  the 
department  that  is  replacing  equipment 


or  enhancing  capabilities.  Equipment 
designated  for  Rapid  Intervention 
Teams  will  have  a  slightly  higher 
competitive  advantage. 

(iv)  Personal  Protective  Equipment 
Acquisition.  A  stated  purpose  of  this 
grant  program  is  to  protect  the  health 
and  safety  of  firefighters  from  fire,  fire 
related  hazards  and  other  hazardous 
conditions.  The  goal  is  to  provide  active 
firefighters  with  a  complete  set  of 
equipment,  breathing  apparatus  as  well 
as  turnout  gear.  As  such,  this  grant 
program  will  achieve  the  greatest 
benefits  if  we  provide  funds  to  fire 
departments  purchasing  basic  protective 
equipment  for  firefighting  before  other 
types  of  protective  equipment.  In  order 
to  achieve  the  goal  and  maximize  the 
benefit  to  the  firefighting  community, 
we  believe  that  we  must  fund  those 
applicants  needing  to  provide  personal 
protective  equipment  (PPE)  to  a  high 
percentage  of  their  personnel. 
Accordingly,  we  will  give  a  high 
competitive  rating  in  this  category  to 
fire  departments  in  which  a  large 
percentage  of  their  active  firefighting 
staff  do  not  have  any  personal  protective 
equipment  and  to  departments  that  wish 
to  purchase  enough  PPE  to  equip  100 
percent  of  their  active  firefighting  staff. 
We  will  also  give  a  higher  competitive 
rating  to  departments  that  are 
purchasing  the  equipment  for  the  first 
time  as  opposed  to  departments 
replacing  obsolete  or  substandard 
equipment  (e.g.,  equipment  that  does 
not  meet  current  NFPA  and  OSHA 
standards),  or  purchasing  equipment  for 
a  new  mission.  Departments  that  are 
replacing  used  gear  that  is  very  old,  will 
be  afforded  a  higher  competitive  rating 
than  a  department  whose  gear  is 
relatively  new.  We  will  provide  a  higher 
competitive  rating  to  departments 
requesting  integrated  PASS  devices  than 
to  those  departments  that  are  requesting 
non-integrated  PASS  devices.  We  also 
believe  it  is  more  cost  beneficial  to  fund 
departments  that  have  a  high  volume  of 
fire  related  responses  per  year  before 
funding  less  active  departments.  With 
respect  to  call  volume,  departments  will 
be  compared  to  departments  with 
similar  characteristics,  i.e.,  urban 
compared  to  urban,  suburban  compared 
to  suburban,  and  riu-al  compared  to 
rural.  Equipment  designated  for  Rapid 
Intervention  Teams  will  have  a  sli^tly 
higher  competitive  advantage. 

(v)  Modifications  to  Fire  Stations  and 
Facilities.  The  stated  purposes  of  this 
grant  program  is  to  protect  the  health 
and  safety  of  firefighters,  as  such, 
eligible  projects  under  this  activity  that 
are  designed  to  directly  protect  the 
health  and  safety  of  firefighters.  We 
believe  that  more  benefit  would  be 


derived  from  modifying  fire  stations 
than  would  be  realized  by  modifying 
fire-training  facilities  or  other  fire- 
related  facilities.  Facilities  that  would 
be  open  for  broad  usage  and  have  a  high 
occupancy  capacity  would  receive  a 
higher  competitive  rating  than  facilities 
that  have  limited  use  and/or  low 
occupancy  capacity.  The  frequency  of 
use  would  also  have  a  bearing  on  the 
benefits  to  be  derived  from  grant  funds. 
The  frequency  and  duration  of  a 
facility's  occupancy  have  a  direct 
relationship  to  the  benefits  to  be 
realized  from  funding  in  this  activity. 
As  such,  facilities  that  are  occupied  or 
otherwise  in  use  24-hours-per-day/ 
seven-days-a-week  would  receive  a 
higher  competitive  rating  than  facilities 
used  on  a  part-time  or  irregular  basis. 

(2)  Fire  Prevention  Program.  We 
believe  that  the  public  as  a  whole  will 
receive  the  greatest  benefit  by  creating 
new  fire  prevention  programs. 
Therefore,  our  priority  is  to  target  these 
funds  to  fire  departments  that  do  not 
have  an  existing  fire  prevention  program 
as  opposed  to  those  departments  that 
already  have  such  a  program.  Also,  we 
believe  the  public  will  benefit  greatly 
from  establishing  fire  prevention 
programs  that  will  continue  beyond  the 
grant  year  as  opposed  to  limited  efforts. 
Therefore,  we  will  give  a  higher 
competitive  rating  to  programs  that  will 
be  self-sustaining  after  the  grant  period. 

Because  of  the  benefits  to  be  attained, 
we  will  give  a  higher  competitive  rating 
to  programs  that  target  one  or  more  of 
USFA's  identified  high-risk  populations 


(i.e.,  children  under  foiuleen  years  of 
age,  seniors  over  sixty-five  and 
firefighters),  and  programs  whose 
impact  is/will  be  periodically  evaluated. 
We  believe  that  the  purchase  or 
development  and/or  implementation  of 
public  education  programs  provides  the 
highest  benefits  to  a  community 
therefore,  applications  that  propose  this 
type  of  project  will  receive  the  highest 
competitive  rating.  Programs  that 
develop  and  enforce  fire  codes  and 
standards,  and  arson  prevention  and 
detection  programs  typically  provide 
long-term  effect  on  fire  prevention, 
therefore,  they  will  receive  a  high 
competitive  rating.  We  also  believe 
programs  that  purchase  and  install 
residential  and  pubUc  detection  and 
suppression  systems  provide  significant 
benefits. 

Programs  that  are  limited  to  the 
purchase  of  public  information 
materials  and  presentation  aids  and 
equipment  achieve  the  least  benefit; 
therefore,  these  types  of  activities  will 
receive  a  lower  competitive  rating. 

(3)  Emergency  Medical  Services 
Program.  Out  overall  objective  in  this 
program  is  to  help  fire  departments  start 
or  expand  EMS  service  delivery  by 
providing  training  and  equipment 
necessary  to  achieve  their  desired  level 
of  capacity.  Because  of  the  inherent 
benefits,  the  primary  goal  of  this 
program  is  to  train  and  equip  all 
firefighters  to  the  basic  EMS 
certification  level  (i.e.,  first  responder 
and  EMT)  and  work  toward  an  EMT-B 
level  of  capacity  before  assisting 

Vehicle  Acquisition  Program  Priorities 


departments  with  established  EMS 
programs  in  upgrading  existing  services. 

In  this  program  area,  we  vrill  give  the 
highest  competitive  rating  to  fire 
departments  that  are  planning  on 
acquiring  a  basic  life-support  level  of 
service  over  upgraded  or  expanded 
services.  We  believe  that  enhancing  or 
expanding  an  existing  service  that 
currently  meets  basic  life-support  to  an 
intermediate  life-support  system  would 
a  higher  benefit  than  enhancing  existing 
services  to  the  paramedic  level. 

Higher  priority  will  be  given  to 
departments  with  a  high  call  volxmie 
relative  to  departments  of  similar 
characteristic  (i.e.,  urban,  suburban,  or 
rural).  Also,  departments  that  strive  to 
comply  with  a  State,  Federal,  or 
national  standard  will  be  afforded  a 
slightly  higher  competitive  standing. 

(1)  Firefighting  Vehicle  Program.  In 
recognition  of  the  inherent  differences 
between  urban,  suburban,  and  rural 
firefighting  conventions,  we  have 
developed  different  priorities  in  the 
vehicle  acquisition  program  for 
departments  that  service  these  different 
types  of  conmiimities.  The  following 
chart  delineates  our  priorities  in  this 
program  area  for  each  type  of 
community.  Due  to  the  competitive 
nature  of  this  program  and  the  imposed 
limits  of  funding  available  for  this 
program,  it  is  unlikely  that  we  would 
fimd  many  vehicles  that  are  not  listed 
as  a  priority-one  or  a  priority-two  this 
year. 


Priority  One 


Priority  Two 


Priority  Three 


Priority  Four 


Urtjan 

Suburt>an 

Rural 

Pumper 

Pumper 

Pumper. 

Quint 

Quint 

Tanker. 

Rescue-pumper 

Rescue-pumper 

Brush. 

Aerial 

Rescue-pumper 

Rescue 

- 

Pumper-tanker. 

HAZMAT 

Brush 

Rescue. 

Light/Air 

Rescue 

Ught/Air. 

Rehab 

Aerial 
HAZMAT 

Quint. 

ARFF 

Light/Air 

HAZMAT. 

Foam 

Tanker 

Rehab 

Brush 

Pumper-tanker 

Command. 

Command 

Rehab 

Fire  Boat 

Command 

Tanker 

ARFF 

ARFF. 

Pumper-tanker 

Foam 

Foam. 

Watercraft 

Watercraft 

Aerials. 

Ambulance 

Fire  Boat 

Watercraft. 

Ambulance 

Fire  Boat. 
Ambulance. 

Regardless  of  the  type  of  community       that  own  few  or  no  firefighting 
served,  we  believe  that  more  benefit  wall    apparatus  than  by  providing  fimding  to 
be  realized  by  fiinding  fire  departments      a  department  vrith  numerous  vehicles. 


Therefore,  we  will  give  a  higher 
competitive  rating  in  the  apparatus 
category  to  fire  departments  that  have 
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few  or  no  firefighting  vehicles  relative  to 
other  departments  servicing  similar 
types  of  communities.  We  consider 
vehicles  that  are  on  long-term  loan  or 
assignment  to  the  applicant  to  be  part  of 
the  applicant's  fleet. 

We  will  also  give  higher  competitive 
rating  to  departments  that  have  not 
recently  purchased  a  new  firefighting 
vehicle,  and  departments  that  wish  to 
replace  or  relegate  an  old.  high-mileage 
vehicle.  We  will  also  provide  a  higher 
competitive  rating  to  departments 
seeking  a  vehicle  that  incur  a  significant 
number  of  responses  relative  to  other 
departments  servicing  similar 
communities. 

We  believe  that  more  benefit  will 
accrue  to  a  community  that  needs  a  new 
vehicle  (i.e.,  the  initial  purchase  of  a 
new  or  used  vehicle)  as  its  first  vehicle 
or  to  relegate  a  non-compliant  vehicle  to 
reserve  status,  i.e.,  relegate  a  vehicle 
that  does  not  conform  to  applicable 
standards.  Relegating  a  compliant 
vehicle  has  a  lower  priority  than 
relegating  a  non-compliant  vehicle.  But 
replacing  a  compliant  vehicle  has  more 
benefit  than  purchasing  a  vehicle  to 


expand  the  operational  capacity  of  a 
department  into  a  new  mission  area. 

While  no  competitive  advantage  has 
been  assigned  to  the  purchase  of 
commercial  vehicles  versus  custom 
vehicles,  or  used  vehicles  versus  new 
vehicles  in  the  preliminary  evaluation 
of  applications,  it  has  been  our 
experience  that  depending  on  the  t)rpe 
and  size  of  department,  the  technical 
evaluation  panelists  often  prefer  low- 
cost  vehicles  when  evaluating  the  cost/ 
benefit  section  of  the  project  narratives. 
Panelists  may  be  provided  with 
guidance  for  use  in  their  evaluation  on 
the  reasonableness  of  vehicle  costs.  We 
may  also  instill  funding  limits  on 
requests  for  vehicles  that  we  deem 
excessive  or  otherwise  not  in  the  best 
interest  of  the  program. 

Finally,  we  believe  that  it  would  be 
more  beneficial  to  the  nation's  fire 
service  if  we  gave  these  vehicle  awards 
to  as  many  fire  departments  as  possible, 
therefore,  we  will  allow  each  fire 
department  to  apply  for  only  one 
vehicle  per  year. 


Reporting  Requirements 

The  grantees  may  be  required  to 
submit  a  progress  report  regarding  the 
financial  and  performance  status  of  their 
project  after  six  months  of  performance 
and  at  the  closure  of  the  grant.  The  due 
dates  will  vary  from  grantee  to  grantee, 
based  on  the  performance  period  as 
indicated  in  the  Articles  of  Agreement. 
These  performance  reports  should 
provide  us  with  a  comparison  of  actual 
accomplishments  to  the  objectives 
approved  in  the  grant  scope  of  work. 
Any  issues  that  may  affect  a  timely  close 
out  of  the  award  should  be  reported  at 
this  time. 

The  mid-term  report  is  due  within  30 
days  of  the  end  of  the  first  six-months. 
All  grantees  will  be  required  to  submit 
a  final  report  within  90  days  of 
completion  of  the  grant  performance 
period  or  the  closure  of  the  grant, 
whichever  comes  first. 

Dated:  March  7,  2003. 
Michael  D.  Brown, 

Acting  Under  Secretary,  Emergency 
Preparedness  and  Response  Directorate. 
(FR  Doc.  03-6172  Filed  3-13-03;  8:45  am] 
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Title  3— 

The  President 


Presidential  Documents 


Notice  of  March  12,  2003 

Continuation  of  the  National  Emergency  With  Respect  to  Iran 


On  March  15,  1995,  by  Executive  Order  12957,  the  President  declared  a 
national  emergency  with  respect  to  hran  pursuant  to  the  International  Emer- 
gency Economic  Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the  imusual 
and  extraordinary  threat  to  the  national  security,  foreign  policy,  and  economy 
of  the  United  States  constituted  by  the  actions  and  policies  of  the  Government 
of  Iran,  including  its  support  for  international  terrorism,  efforts  to  undermine 
the  Middle  East  peace  process,  and  acquisition  of  weapons  of  mass  destruc- 
tion and  the  means  to  deliver  them.  On  May  6,  1995,  the  President  issued 
Executive  Order  12959  imposing  more  comprehensive  sanctions  to  further 
respond  to  this  threat,  and  on  August  19,  1997,  the  President  issued  Executive 
Order  13059  consolidating  and  clarifying  the  previous  orders. 

Because  the  actions  and  policies  of  the  Government  of  Iran  continue  to 
pose  an  unusual  and  extraordinary  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States,  the  national  emergency  declared 
on  March  15,  1995,  must  continue  in  effect  beyond  March  15,  2003.  There- 
fore, in  accordance  with  section  202(d)  of  the  National  Emergencies  Act 
(50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency 
with  respect  to  Iran.  Because  the  emergency  declared  by  Executive  Order 
12957  constitutes  an  emergency  separate  from  that  declared  on  November 
14,  1979,  by  Executive  Order  12170,  this  renewal  is  distinct  from  the  emer- 
gency renewal  of  November  2002.  This  notice  shall  be  published  in  the 
Federal  Register  and  transmitted  to  the  Congress.  ^ 


(PR  Doc.  03-«421 
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TiUe  3— 

The  President 


Executive  Order  13289  of  March  12,  2003 


Establishing  the  Global  War  on  Terrorism  Medals 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  my  authority  as  Commander 
in  Chief  of  the  Armed  Forces  of  the  United  States,  it  is  hereby  ordered 
as  follows: 

Section  1.  Global  War  on  Terrorism  Expeditionary  Medal.  There  is  hereby 
established  the  Global  War  on  Terrorism  Expeditionary  Medal  with  suitable 
appurtenances.  Except  as  limited  in  section  3  of  this  order,  and  imder 
vmiform  regulations  to  be  prescribed  by  the  Secretaries  of  the  military  depart- 
ments and  approved  by  the  Secretary  of  Defense,  or  under  regulations  to 
be  prescribed  by  the  Secretary  of  Homeland  Security  with  respect  to  the 
Coast  Guard  when  it  is  not  operating  as  a  service  in  the  Navy,  the  Global 
War  on  Terrorism  Expeditionary  Medal  shall  be  awarded  to  members  of 
the  Armed  Forces  of  the  United  States  who  serve  or  have  served  in  military 
expeditions  to  combat  terrorism,  as  defined  by  such  regulations,  on  or  after 
September  11,  2001,  and  before  a  terminal  jiate  to  be  prescribed  by  the 
Secretary  of  Defense. 

Sec.  2.  Global  War  on  Terrorism  Service  Medal.  There  is  hereby  established 
the  Global  War  on  Terrorism  Service  Medal  with  suitable  appurtenances. 
Except  as  limited  in  section  3  of  this  order,  and  under  im^iform  regulations 
to  be  prescribed  by  the  Secretaries  of  the  military  departments  and  approved 
by  the  Secretary  of  Defense,  or  under  regulations  to  be  prescribed  by  the 
Secretary  of  Homeland  Security  with  respect  to  the  Coast  Guard  when  it 
is  not  operating  as  a  service  in  the  Navy,  the  Global  War  on  Terrorism 
Service  Medal  shall  be  awarded  to  members  of  the  Armed  Forces  of  the 
United  States  who  serve  or  have  served  in  military  operations  to  combat 
terrorism,  as  defined  by  such  regulations,  on  or  after  September  11,  2001, 
and  before  a  terminal  date  to  be  prescribed  by  the  Secretary  of  Defense. 

Sec.  3.  Relationship  to  Other  Awards.  Notwithstanding  section  3  of  Executive 
Order  10977  of  December  4,  1961,  establishing  the  Armed  Forces  Expedi- 
tionary Medal  and  section  3  of  Executive  Order  12985  of  January  11,  1996, 
establishing  the  Armed  Forces  Service  Medal,  any  member  who  qualified 
for  those  medals  by  reason  of  service  in  operations  to  combat  terrorism 
between  September  11,  2001,  and  a  terminal  date  to  be  determined  by 
the  Secretary  of  Defense,  shall  remain  qualified  for  those  medals.  Upon 
application,  any  such  member  may  be  awarded  either  the  Global  War  on 
Terrorism  Expeditionary  Medal  or  the  Global  War  on  Terrorism  Service 
Medal  in  lieu  of  the  Armed  Forces  Expeditionary  Medal  or  the  Armed 
Forces  Service  Medal,  but  no  person  may  be  awarded  more  than  one  of 
these  fovu  medals  by  reason  of  service  in  the  same  approved  Global  War 
on  Terrorism  expedition  or  operation  to  combat  terrorism,  and  no  person 
shall  be  entitled  to  more  than  one  award  of  the  Global  War  on  Terrorism 
Expeditionary  Medal  or  the  Global  War  on  Terrorism  Service  Medal. 

Sec.  4.  Posthumous  Award.  The  Global  War  on  Terrorism  Expeditionary 
Medal  and  the  Global  War  on  Terrorism  Service  Medal  may  be  awarded 
posthiunously  to  any  person  covered  by  and  under  regulations  prescribed 
in  accordance  with  the  first  or  second  sections  of  this  order. 
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Sec.  5,  Nothing  in  this  Executive  Order  shall  be  construed  for  any  purpose 
as  fixing,  or  authorizing  the  fixing  of,  the  dates  of  initiation  or  termination 
of  armed  hostilities  between  the  United  States  and  terrorists  of  global  reach. 


U^ 


THE  WHITE  HOUSE, 
March  12.  2003. 
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944 „ 10345 

959 - 11463 

982 11733 

984 10347 

Proposed  Rules: 

340 11337 

770 „ 12309 

930 9944 

932 11340 

985 , 11751 

1205 12310 

1218 11756 

1230 11996 

1405 9944 

1499 9944 

8CFR 

1 10922 

2. 10922 

103 10922 

217 10954 

235 10143 

239 10922 

1001..... 10349 

1003 10349 

1101.. 10349 

1103 10349 

1205 10349 

1208 10349 

1209 10349 

1212 10349 

1216 10349 

1235 10349 

1236 10349 

1238 10349 

1239 10349 

1240 •10349 

1241 10349 

1244 10349 

1245 10349 

1246 10349 

1249 10349 

1270 10349 

1274a 10349 

1292 10349 

1337 10349 

9CFR 

1 12283 

50 10361 

92 10667 

Propossd  Rul««: 

94 11998 

317 r. 11008 

327 11008 


10  CFR 

40 10362 

150 10362 

430 •. 10957 

Proposed  Rulss 

40 10411 

150 10411 

430 "IIOOS 

490 10320 

12  CFR 

Proposed  Rules: 

203 11010 

225 12316 

14  CFR 

Ch.  1 10145 

25 9854,  10365 

39 10147,  10149,  10152, 

10154,  10156,  10583,  10653, 

11467,  11469.  11967,  11971, 
12285 

47 10316 

71 10367.  10369,  10654, 

11736,11738 

91 12542 

97 10962,  10963 

121 12542 

135 12542 

145 12542 

Proposed  Rules: 

21 ■....11475,  11759 

39 9947.  9950,  9951,  9954. 

10185,  10188.  10413.  10416. 

11014.  11015,  11342,  11476. 

11479,11760,  11762,  11764, 
11999.  12318 

43 11475.  11759 

145 11475,11759 

15  CFR    • 

740 10586 

743 10586 

772 10586 

774 , 10586 

16  CFR 

304 '. 9856 

17  CFR 

Proposed  Rules: 

1 12319 

■4 12001 

18  CFR 

375 9857 

388 ...i...9857 

19  CFR 

Propossd  Rules: 

181 12011 

20  CFR 

625 10932 

21  CFR 

165 9873 

610 10157 

1310 11471 

Proposed  Rules: 

1 10668 

111 10418,  12158 

112 12158 

165 9955 

201 12500 


310 ; 12406 

312 12406 

314 .12406 

320 12406 

600 12406 

601 12406 

606 12406.  12500 

610 „ 12500 

22  CFR 

Proposed  Rules: 

211 9944 

24  CFR 

92 10160 

906 11714 

Proposed  Rules: 

203 11730 

3285 11448 

3286 11452 

26  CFR 

1 10161,  10655.  11313. 

12287 

20 10161 

25 10161 

31 10161 

53 10161 

54 10161 

56 10161 

301 10161,  11739 

602 ...10161,  11739,  12287 

Proposed  Rules: 

1 10190.  12324 

27  CFR 

4 10076 

5 10076 

7 10076 

28  CFR 

540 10656 

Proposed  Rules: 

28 •. 11481 

29  CFR 

1404 10659 

1910 12301 

4022 12303 

4044 12303 

30  CFR 

18... 10965 

948 10178 

Proposed  Rules: 

70 10784 

72 10940 

75 10784,  11770 

90 10784 

950 10193 

31  CFR 

t03 10965 

560 11741 

575 11741 

Proposed  Rules: 

103 12155 

32  CFR 

171 11633 

199 11973 

33  CFR 

52 9882 

117 
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165 12304 

401 11974 

36  CFR 

704 11974 

Proposed  Rules: 

7 11019 

219 10421,  12155 

38  CFR 

17 11977 

40  CFR 

52 ...9892,  10966,  10969, 

11316,11977 
62 10659,  10661.  10663. 

11472.11978 

63 11745 

70 10969 

82 10370 

122 .*. 11325 

180 10370,  10377,  10972. 

10983.  11330 

271 11981 

439 12266 

Proposed  Rules: 

Ch.  1 10675,  12013 

51.:.... 12014 

52...: 11022.  11023.  12014 

62 10680.  10681,  11483, 

11484.  12015 

70 11023 

136 11770.  11791 

228 11488 

271 12015 


439 12776 

42  CFR 

50 12306 

412 10987 

Proposed  Rules: 

83 11924 

412 10421,  11234 

43  CFR 

Proposed  Rules: 

4100 9964.  11345 

44  CFR 

61 9895 

64 9897 

152 12544 

206 9899 

45  CFR 

162 11445 

47  CFR 

0 11747 

2 10179,  11986 

25 11986 

73 10388,  10664,  10665. 

11335.  11993 

90 10179 

95 9900 

Proposed  Rules: 

15 12015 

54 10430,  12020 

73 10681,  10682,  10683, 

11345.  12023.  12024 


48  CFR 

1825 :...." 11747 

49  CFR 

1 10988 

107 11748 

190 11748 

191 11748 

192 11748 

193 11748 

195 11748 

198 11748 

199 11748 

219 „ .10108 

225 10108 

240 10108 

1540 ;...9902 

Proposed  Rules: 

192 9966 

50  CFR 

17 10388 

300 10989 

622 10180,  1 1003 

648 9905,  10181 

660 , 11182 

679 9902,  9907,  9924.  9942, 

11004.  11994 
Proposed  Rules: 

17 12326.  12336 

229 10195 

600 9967,  11501,  11793 

622 11794 

648 9968,  11023,  11346 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  14,  2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  published  1-13- 
03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Grants: 
Sterilization  of  persons  in 
federally  assisted  family 
planning  projects;  i 

published  3-14-03 

HOMELAND  SECURITY 
DEPARTMENT 

Federal  Emergency 
Management  Agency 

Emergency  Preparedness  and 
Response  Directorate: 
Firefighters  Assistance  Grant 
Program;  published  3-14- 
03 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards: 
Grain  handling  facilities; 
published  3-14-03 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Stock  dispositions; 
suspension  of  losses; 
published  3-14-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Conservation  Security 
Program;  comments  due 
by  3-20-03;  published  2- 
18-03  [FR  03-03782] 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Loan  and  purchase  programs: 
Conservation  Security 
Program;  comments  due 


by  3-20-03;  published  2- 
18-03  (FR  03-03782] 
AGRICULTURE 
DEPARTMENT 
Administrative  practice  and 
.  procedure: 

Civil  rights  discrimination 
complaints;  adjudication; 
comments  due  by  3-17- 
03;  published  2-14-03  [FR 
03-03565] 
COMMERCE  DEPARTMENT 
National  Oceanic  ar>d 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alasl(a;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  3-20-03; 
published  2-18-03  [FR 
03-03589] 
Atlantic  highly  migratory 
species — 

Atlantic  tunas,  swordtish, 
and  sharks;  comments 
due  by  3-17-03; 
published  11-15-02  [FR 
02-29086] 
Atlantk:  tunas,  swordfish, 
and  shari(s,  and  Atlantic 
billfish;  exempted  fishing 
activities;  comments 
due  by  3-17-03; 
published  1-10-03  [FR 
03-00520] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
appiicatKKis;  comments 
due  by  3-17-03; 
published  2-28-03  [FR 
03-04681] 
Domestk:  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  3-17-03; 
published  2-28-03  [FR 
03-04680] 
National  standard 
guidelines;  revision; 
comments  due  by  3-17- 
03;  published  2-14-03 
[FR  03-03758] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Chemical  recovery 
combustion  sources  at 
kraft,  soda,  sulfite,  and 
stand-alone  semicfiemical 
pulp  mills;  comments  due 
by  3-20-03;  published  2- 
18-03  [FR  03-03701] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
3-17-03;  published  2-13- 
03  [FR  03-03416] 


Rhode  Island;  comments 
due  by  3-17-03;  published 
2-14-03  [FR  03-03698] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  servk^s,  special: 
Private  land  mobile 
servk:es — 

DedKated  short-range 
communkation  sen/rees 
in  5.850-5.925  GHz 
band;  comments  due  by 
3-17-03;  published  1-15- 
03  [FR  03-00812] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  arid  Drug 
AdminiaAration 
MedKal  devKes: 
General  and  piastk:  surgery 
.  devices — 
Eight  surgnai  suture 
devk^es;  special  control 
designation;  comments 
due  by  3-19-03; 
published  12-19-02  [FR 
02-31991] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Chk:ago  Captain  of  Port 
Zone,  IL;  safety  zones; 
comments  due  by  3-17- 
03;  published  2-14-03  [FR 
03-03739] 
St.  Thomas,  U.S.  Virgin    . 
Islands;  security  zone; 
comments  due  by  3-21- 
03;  published  2-19-03  [FR 
03-03978] 
INTERIOR  DEPARTMENT 
Fish  aiid  Wildlife  Service 
Endangered  and  threatened 
species: 

Mountain  plover;  comments 
due  by  3-21-03;  published 
2-21-03  [FR  03-04152] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulfur  operations: 
Documents  incorporated  by 
refererKe;  comments  due 
by  3-17-03;  published  1- 
14-03  [FR  03-00665] 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Glen  Canyon  Natk>nal 
Recreation  Area,  UT  and 
AZ;  personal  watercraft 
use;  comments  due  by  3- 
18^03;  published  1-17-03 
[FR  03-01157) 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 


Anabolk:  steroid  products; 
comments  due  by  3-17- 
03;  published  1-15-03  [FR 
03-00772] 
PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyee  responsibilities  and 
conduct;  comments  due  by 
3-17-03;  published  1-15-03 
[FR  03-00818] 
Retirement: 
Retirement  coverage  and 
servwe  credit  elections  for 
current  and  former 
nonappropriated  fund 
employees;  comments 
due  by  3-17-03;  published 
1-16-03  [FR  03-00819] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

PractH:e  and  procedure: 
Administrative  proceedings; 
timeliness;  comments  due 
by  3-21-03;  published  2- 
19-03  [FR  03-03915] 
TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  expiratran 
date  extension;  comments 
due  by  3-16-03;  published 
12-9-02  [FR  02-30951] 
Privacy  Act,  implementation; 
comments  due  by  3-17-03; 
published  1-15-03  [FR  03- 
00828] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certifk:atk>n  and 
operatkms: 

Transponder  continuous 
operation;  comments  due 
by  3-17-03;  published  1- 
14-03  [FR  03-00685] 
Airworthiness  directives: 
Bell;  comments  due  by  3- 
17-03;  published  1-15-03 
[FR  03-00328] 
Boeing;  comments  due  by 
3-17-03;  published  1-29- 
03  [FR  03-01957] 
Honeywell;  comments  due 
by  3-17-03;  published  1- 
15-03  [FR  03-00643] 
McDonnell  Douglas; 
comments  due  by  3-17- 
03;  published  1-30-03  [FR 
03-02095] 
New  Piper  Aircraft,  Inc.; 
comments  due  by  3-21- 
03;  published  1-27-03  [FR 
03-01679] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  3-21- 
03;  published  2-12-03  [FR 
03-03449] 
Ainworthiness  standards: 
Special  conditwns — 
Embraer  Model  170-100 
and  107-200  airplanes; 
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comments  due  by  3-20- 
03;  published  2-3-03 
[FR  03-02423] 
Colored  Federal  airways; 
comments  due  by  3-17-03; 
published  1-30-03  [FR  03- 
02189] 
VOR  and  colored  Federal 
airways;  comments  due  by 
3-17-03;  published  1-30-03 
[FR  03-02190] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Miscellaneous  amendnients; 
comments  due  by  3-17- 
03;  published  1-21-03  [FR 
03-00580] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 
Alcohol;  vitk:ultural  area 
^signations: 

Red  Hill,  OR,  and  Red  Hills, 
CA;  comments  due  by  3- 


17-03;  published  1-16-03 

[FR  03-00847] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Expenditures  deduction  and 
capitalization;  guidance; 
public  hearing;  comments 
due  by  3-19-03;  published 
12-19-02  [FR  02-31859] 

VETERANS  AFFAIRS 

DEPARTMENT 

Medical  benefits: 
Enrollment;  hospital  and 
outpatient  care  provided 
to  veterans  subpriorities  of 
priority  categories  7  and  8 
and  annual  enrollment 
decision;  comments  due 
by  3-18-03;  published  1- 
17-03  [FR  03-01201] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk;  bills  from  ttie  current 


session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkxi 
with  "PLUS"  (Publk:  Laws 
Update  Servtee)  on  202-741- 
6043.  This  list  is  also 
available  online  at  htip:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indivkjual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  OC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
avfuiabie  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


H.R.  395/P.L.  108-10 

Do-Not-Call  implementatkin 
Act  (Mar.  11,  2003;  117  Stat. 
557) 

Last  List  March  10,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electrons  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-i.html 

Note:  This  servne  is  strictly 
for  E-mail  notifk^atkxi  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk«. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


Mandjty.  lanuary  13,  1997 
VuluAif  33 — NiiiiiUcr  2 
Pane  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ordsr  Processing  Code: 

*  5420 


Charge  your  order. 
It's  Easy! 

To  fax  your  orders  (202)  512-2250 
Plione  your  orders  (202)  512-1800 


I    I  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can 

keep  up  to  date  on  Presidential  activities. 

n  $151.00  First  Class  Mail         CH  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I 1  GPO  Deposit  Account 


-D 


I     I  VISA     .LJ  MasterCard  Account 


Street  address 


City.  State.  ZIP  code 


Thank  you  for 

(Credit  card  cxpirauon  date)  y^^^  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES     NO 


May  we  make  your 


namc^iddressavaiabie  to  other  maien?      I I   I I 


Authorising  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


4A»0 


Would  you  like 
to  know. . . 

if  any  change*  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
nrtay  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

Ttie  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put>lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  ttie  issuing 
agencies.  Significant  sut)iect8  are  carried 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  incKidad  in  aach  publication  which  lists 
Federal  Register  page  numljefs  with  f/ie  date  of  piMication 
in  the  Federal  Register. 
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LJ  yes,  enter  the  following  indicated  subscriptions  for  one  year  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 

-^ Federal  Register  Index  (FRUS)  $30  per  year.  . 


The  total  cost  of  my  order  is  $ 

Intemational  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


-D 


Street  address 


City,  State,  ZIP  code 
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[I    VISA              MasterCard  Account 

Thitnir  vntt  fnr 

(Credit  card  expiration  date)                  „-„_  nrA^rf 

Purchase  order  numt)er  (optiotial) 

YES     NO 

May  we  make  your  nameAHldnss  awaiUiie  to  other  mailers?     | |  | | 


Authorizing  Signature  " 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OP  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewed  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
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:  JOHN   SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 

• 

A  renewal  notice  will  be 
sent  approximately  90  days 
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To  be  sure  that  yoiu-  servicei' continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  addnss:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  yoor  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  suliscription:  Please  use  the  order  form  provided  below. 


Ordtr  Procaulng  Codr 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 
*  Chmrgt  yow  ofder. 

H'»  Easy  I 

□  V17C  w       .:    /  ^     IT  11  To  ta  your  orders  (202)  512-2250 

Y  E^.  enter  ray  subscnption(s)  as  follows:  ^^^  ^^  ^^^^^  ^^02)  512-1800 

subscnptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (L.SA).  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  <toi7y  onfy  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 
International  customers  please  add  25%. 


Compmy  or  personal  name 

(Please  type  or  print) 

AdditKxial  address/attention  Ime 

Street  address 

City.  Suie,  ZIP  code 

Daytime  pbone  includiqg  am  code 

Purchase  order  number  (optiODal) 

VES     NO 
UelootharBMan?      I     |  I     I 

.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    1  Check  Payable  to  the  Superintendent  of  Documents 


ET 


I    I  GPO  Deposit  Account 

en  VISA       [H  MastcfCard  Account 

n 


i-n 


i: 


(Credit  card  expiration  dale) 


Thank  yon  for 
your  order! 


Authorizing  signature  * 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954.  Pittsbureh.  PA  15750-7QS4 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  Is  published  daily  in 
24x  mJcrofiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut}scription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


MitTofiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Cun^ent  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Coda 

*  5419 

I    I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  ord&r. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     1  GPO  Deposit  Account 


(Please  type  or  print) 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purvha.se  order  number  (optional)  _ 

VES     NO 

MayweiKteyourfnnW«ldi»sa\'aibbleloodiernMlen?      | |  | | 


r~l  VISA  ■■     CJ  MasterCard  Account 

M 


-D 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  signature  "" 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


4." 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Governnnent  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http  ://www.  access .  g  po .  gov/nara  1 /naraCX)5 .  html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YES,  enter  my  subscription(s)  as  follows: 


Ordar  ProcMdng  Cod*: 

*6216 


Charge  your  ordtr. 
It'g  Ea»ylt 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  2S%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/anention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
Maywenul 


toodicr 


YES  NO 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account         I     I     I     I     f 


-D 


Z]  VISA       EH  MasteiCard  Account 

IE   in   IE          IE     n 

I      1    .L_                 rrredil  card  expiration  datc^                   urtftr  ft«#*rf 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
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The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  Be  published 
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The  seal  of  the  National  Archives  and  Records  Administration 
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edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
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Editorial  Note:  In  the  Federal  Register  of  March  14,2003, 
the  page  numbers  from  all  the  entries  in  the  table  of 
contents  were  inadvertently  replaced  with  Federal  Register 
document  numbers.  A  corrected  table  of  contents  for  the 
March  14,  2003,  issue  appears  after  the  Readers  Aids 
section  at  the  back  of  today's  Federal  Register. 


Agriculture  Department 

See  Forest  Service 

See  Rural  Utilities  Service 

Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Agency  information  collection  activitieis;  proposals, 
submissions,  and  approvals,  12715-12716 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 
South  Africa;  National  Institute  for  Commimicable 
Diseases,  12700-12701 
Meetings: 
HIV  and  STD  Prevention  and  Treatment  Advisory 
Committee,  12701 

Commerce  Department 

See  International  Trade  Administration- 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Administration 

Commodity  Futures  Trading  Commission 

RULES 

Commodity  pool  operators  and  commodity  trading 
advisors: 
National  FutiU'es  Association;  disclosure  documents 
filing,  12583-12584 
PROPOSED  RULES 

Commodity  pool  operators  and  commodity  trading 
advisors: 
Registration  exemptipn  and  other  regulatory  relief, 
12622^12639     ' 
NOTICES 

Meetings;  Sunshine  Act,  12684 
National  Futures  Association: 
Authorization  for  reviews  of  commodity  pool  operators' 
disclosure  documents  for  publicly-offered  commodity 
pools,  12684-12685 

Defense  Department 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12685-12686 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12686-12687 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 


See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

AmeriFlux  Research  Program,  12687-12690 
Meetings: 

Secretary  of  Energy  Advisory  Board,  12690 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Meetings: 
Biomass  Research  and  Development  Technical  Advisory 
Committee,  12690-12691 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Metal  coil  surface  coating;  technical  correction,  12590- 
12592 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Ohio,  12590 
Water  pollution  control: 
Ocean  diunping;  site  designations — 
Historic  Area  Remediation  Site-specific  polychlorinated 
biphenyl  worm  tissue  criterion,  12592-12602 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Primary  aluminum  reduction  plants,  12645-12652 
NOTICES 

Environmental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
Minnesota.  12675-12676  "  ' 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

AULES 

Airworthiness  standards: 

Special  conditions —  ' 

Bombardier  Aerospace  Model  BD-100-lAlO  airplane, 
12581-12582 
Class  D  airspace,  12582-12583 
PROPOSED  RULES 
Airworthiness  directives: 

BAE  Systems  (Operations)  Ltd.,  12614-12615 
Empresa  Basileira  de  Aeronautica  S.A.  (EMBRAER), 
12615-12618 
'     McDonnell  Douglas,  12618-12620 
Class  E  airspace,  12621 

NOTICES 

Advisory  circidars;  availability,  etc.: 

Aircraft  ice  protection,  12734-12735 
'  Meetings: 

RTCA,  hic,  12735 
Reports  and  guidance  documents;  availability,  etc.: 

No-smoking  placards  and  signs;  policy  statement,  12735 

Federal  Communications  Commission 

RULES 

Digital  television  stations;  table  of  assignments: 
Minnesota,  12610-12611 
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Television  broadcasting: 

Broadcast  auxiliary  service  rules,  12743-12777 
PROPOSED  RULES 
Television  broadcasting: 

Rural  Translator  Service:  National  Translation 

Association's  rulemaking  petition,  12652-12653 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  12697 

Federal  Deposit  Inin.irance  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12698 

Federai  Eiection  Commission 

RULES 

Compliance  procedures: 
Administrative  fines;  civil  money  penalties  reduction  for 
political  committees  that  file  reports  late  or  not  at  all, 
12572-12580 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

WPS  New  England  Generation,  Inc..  et  al.,  12692-12693 
Environmental  statements;  notice  of  intent: 

Dominion  Transmission,  Inc.,  et  al..  12693-12695 
Hydroelectric  applications,  12695-12697 
Meetings: 

New  England  transmission  cost  allocation  stakeholder 
workshop;  agency  staff  participation,  12697 
Applications,  hearings,  determinations,  etc.: 

American  Mimicipal  Power-Ohio,  Inc.,  et  al.,  12691 

Atlantic  City  Electric  Co.  et  al.,  12691-12692 

Northwest  Pipeline  Corp.,  12692 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
St.  Louis  City  and  St.  Louis  County,  MO,  12735-12736 
Texas  and  Howell  Counties,  MO,  12736 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions, -and  approvals.  12698-12699 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  12699 

Formations,  acquisitions,  and  mergers,  12699-12700 

Permissible  nonbanking  activities,  12700 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12700 

Rsh  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Canada  lynx;  contiguous  U.S.  distinct  population 
segment.  12611-12612 
PROPOSED  RULES 
Migratory  bird  permits: 

Double-crested  cormorant  management,  12653-12660 
NOTICES  ' 

Endangered  and  threatened  species: 
Recovery  plans — 
Meads  milkweed,  12710-12711 


Endangered  and  threatened  species  and  marine  mammal 

permit  applications.  12709-12710 
Enviroiunental  statements;  availability,  etc.: 
Incidental  take  permits — 
Erie  County,  OH;  Lake  Erie  water  snakes,  12711-12712 
Environmental  statements;  notice  of  intent: 
Incidental  take  permits — 
Washington  State  forest  practices  rules;  salmon, 
steelhead,  and  trout  species,  12676-12678 
Marine  mammal  permit  applications,  12712 

Food  and  Drug  Administration 

RULES 

Human  drugs: 
Systemic  antibacterial  products;  labeling  requirements 
Correction,  12584 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  12701-12707 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
VITREON,  12707-12708 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Manti-U  Sal  National  Forest,  UT,  12661-12662 
Umpqua  National  Forest,  OR,  12662-12663 

Meetings: 
Intergovernmental  Advisory  Committee,  12663-12664 
Resource  Advisory.  Committees — 
Flathead  County,  12664 

General  Services  Administration 

RULES 

Federal  travel: 
Travel  expenses  payment  irom  non-Federal  source, 
12602-12610 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12685-12686 

HeaKli  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 

RULES 

Civil  money  penalties;  inflation  adjustment,  12785-12789 
Mortgage  and  loan  insurance  programs: 

Multifamily  housing  programs;  mortgage  insurance 
premiums,  12791-12795 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12708-12709 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  Reclamation  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12737-12738 
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International  Trade  Administration 

NOTICES 
Antidumping: 
Bariiun  carbonate  from — 

China,  12664-12669 
Barium  chloride  from — 

China,  12669-12671 
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Presidential  Documents 


TiUe  3— 

The  President 


Memorandum  of  March  11,  2003 

Implementation  of  Section  3107  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002,  Relating  to  Food  for  Education 
and  Child  Nutrition 


Memorandum  for  the  Secretary  of  Agriculture 

Effective  upon  the  publication  of  this  memorandum  in  the  Federal  Register, 
there  is  established  the  program  relating  to  food  for  education  and  child 
nutrition  authorized  by  subsection  3107(b)  of  the  Farm  Secvu-ity  and  Rural 
Investment  Act  of  2002  (Public  Law  107-171)  (7  U.S.C.  17360-1).  Pursuant 
to  subsection  3107(d)  of  the  Act,  the  Department  of  Agriculture  is  designated 
to  take  actions  specified  in  that  subsection.  The  authorities  and  duties  of 
the  President  under  section  3107  (except  the  authority  to  designate  under 
3107(d))  are  delegated  to  the  Secretary  of  Agriculture. 

La  the  implementation  of  a  program  for  which  section  3107  provides,  the 
Secretary  of  Agriculture  shall  consult  as  appropriate  with  the  Food  Policy 
Assistance  Coimcil  established  by  section  3  of  Executive  Order  12752  of 
February  25,  1991,  as  amended,  and  such  heads  of  Federal  departments 
and  agencies  as  the  Secretary  determines  appropriate. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Registe^. 


t^ 


THE  WHITE  HOUSE, 
Washington,  March  11,  2003. 
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NUCLEAR  REGULATORY  • 
COMMISSION 

10  CFR  Part  50 

RIN  3150-AG52 

Decommissioning  Trust  Provisions; 
Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule;  correcting 
amendments. 

SUMMARY:  This  document  contains  a 
correction  to  an  amendment  included 
with  the  final  regulations  establishing 
licensing  criteria  for  the 
decommissioning  trust  provisions  for 
nuclear  power  plants  that  the  Nuclear 
Regulatory  Commission  published  in 
the  Federal  Register  of  December  24, 
2002. 

EFFECTIVE  DATE:  December  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Richter,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
1978;  e-mail  bjr@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  become 
effective  on  December  24,  2003.  The 
final  rule,  published  December  24,  2002 
(67  FR  78332),  amended  parts  50  and  72 
of  10  CFR  Chapter  1.  One  of  the 
amendments  included  in  the  final  rule 
was  to  §  50.75(e).  However,  as  a  result 
of  that  amendment,  paragraphs 
(e)(l)(ii)(A)  and  (e)(l)(ii)(B)  would  be 
inadvertently  removed  from  the  NRC's 
regulations  at  §  50.75(e)  when  the 
December  24,  2002,  final  rule  becomes 
effective.  The  NRC  does  not  intend  to 
remove  these  paragraphs. 


Need  for  Correction 

As  published,  the  final  regulations 
erroneously  omit  two  paragraphs  of 
§  50.75(e)  that  address  the  requirements 
for  an  external  sinking  fund  sufficient  to 
fund  decommissioning  costs  for  a 
nuclear  power  facility  at  the  time 
permanent  termination  of  operations  is 
expected.  This  correction  restores  those 
paragraphs  to  10  CFR  Part  50. 

List  of  Sul^ects  in  10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties,  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
protection.  Reactor  siting  criteria,  and 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  10  CFR  Part  50  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION- 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105,  161, 
182,  183,  186,  189,  68  Stat.  936,  937,  938, 
948,  953,  954,  955,  956,  as  amended,  sec. 
234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2201,  2232,  2233, 
2236,  2239,  2282);  sees.  201,  as  amended, 
202,  206,  88  Stat.  1242,  as  amended,  1244, 
1246  (42  U.S.C.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5841). 
Section  50.10  also  issued  under  sees.  101, 
185,  68  Stat.  955,  as  amended  (42  U.S.C. 
2131,  2235);  see.  102,  Pub.  L.  91-190,  83  Stat. 
853  (42  U.S.C.  4332).  Sections  50.13, 
50.54(dd),  and  50.103  also  issued  under  sec. 
108,  68  Stat.  939,  as  amended  (42  U.S.C. 
2138).  Sections  50.23,  50.35,  50.55,  and  50.56 
also  issued  under  see.  185,  68  Stat.  955  (42 
U.S.C.  2235).  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  see.  102,  Pub. 
L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
see.  204,  88  Stat.  1245  (42  U.S.C.  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
see.  122,  68  Stat.  939  (42  U.S.C.  2152). 
Sections  50.80 — 50.81  also  issued  under  see. 
184,  68  Stat.  954,  as  amended  (42  U.S.C. 
2234).  Appendix  F  also  issued  under  see. 
187,  68  Stat.  955  (42  U.S.C.  2237). 

2.  In  §  50.75,  revise  paragraph 
{e)(l}{ii)  to  read  as  follows: 


§  50.75    Reporting  and  recordkeeping  for 
decommissioning  planning. 

***** 

(e)*  *  * 

(D*  *  * 

'  (ii)  External  sinking  fund.  An  external 
sinking  fund  is  a  fund  established  and 
maintained  by  setting  funds  aside 
periodically  in  an  account  segregated 
from  licensee  assets  and  outside  the 
administrative  control  of  the  licensee 
and  its  subsidiaries  or  affiliates  in 
which  the  total  amount  of  funds  would 
be  sufficient  to  pay  deconunissioning 
costs  at  the  time  permanent  termination 
of  operations  is  expected.  An  external 
sinldng  fund  may  be  in  the  form  of  a 
trust,  escrow  account,  or  Government 
fund,  with  payment  by  certificate  of 
deposit,  deposit  of  Government  or  other 
securities,  or  other  method  acceptable  to 
the  NRC.  This  trust,  escrow  account. 
Government  fund,  or  other  type  of 
agreement  shall  be  established  in 
writing  and  maintained  at  all  times  in 
the  United  States  with  an  entity  that  is 
an  appropriate  State  or  Federal 
government  agency,  or  an  entity  whose 
operations  in  which  the  external  linking 
fund  is  managed  are  regulated  and 
examined  by  a  Federal  or  State  agency. 
A  licensee  that  has  collected  funds 
based  on  a  site-specific  estimate  imder 
§  50.75(b)(1)  of  this  section  may  take 
credit  for  projected  earnings  on  the 
external  sinking  funds  using  up  to  a  2 
percent  annual  real  rate  of  return  from 
the  time  of  future  funds'  collection 
through  the  decommissioning  period, 
provided  that  the  site-specific  estimate 
is  based  on  a  period  of  safe  storage  that 
is  specifically  described  in  the  estimate! 
This  includes  the  periods  of  safe 
storage,  final  dismantlement,  and 
license  termination.  A  licensee  that  has 
collected  funds  based  on  the  formulas  in 
§  50.75(c)  of  this  section  may  take  credit 
for  collected  earnings  on  the 
decommissioning  funds  using  up  to  2 
percent  annual  real  rate  of  return  up  to 
the  time  of  permanent  termination.  A  ' 
licensee  may  use  a  credit  of  greater  than 
2  percent  if  the  licensee's  rate-setting 
authority  has  specifically  authorized  a 
higher  rate.  However,  licensees 
certifying  only  to  the  formula  amounts 
(i.e.,  not  a  site-specific  estimate)  can 
take  a  pro-rata  credit  during  the 
dismantlement  period  (i.e.,  recognizing 
both  cash  expenditxires  and  earnings  the 
first  7  years  after  shutdown).  Actual 
earnings  on  existing  funds  may  be  used 
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to  calculate  future  fund  needs.  A 
licensee,  whose  rates  for 
decommissioning  costs  cover  only  a 
portion  of  these  costs,  may  make  use  of 
this  method  only  for  the  portion  of  these 
costs  that  are  collected  in  one  of  the 
manners  described  in  this  paragraph, 
(e)(l){ii).  This  method  may  be  used  as 
the  exclusive  mechanism  relied  upon 
for  providing  financial  assurance  for 
decommissioning  in  the  following 
circumstances: 

(A)  By  a  licensee  that  recovers,  either 
directly  or  indirectly,  the  estimated  total 
cost  of  decommissioning  through  rates 
established  by  "cost  of  service"  or 
similar  ratemaking  regulalion.  Public 
utility  districts,  municipalities,  rural 
electric  cooperatives,  and  State  and 
Federal  agencies,  including  associations 
of  any  of  the  foregoing,  that  establish 
their  own  rates  and  are  able  to  recover 
their  cost  of  service  allocable  to 
decommissioning,  are  assumed  to  meet 
this  condition. 

(B)  By  a  licensee  whose  source  of 
revenues  for  its  external  sinking  fund  is 
a  "non-by passable  charge,"  the  total 
amount  of  which  will  provide  funds 
estimated  to  be  needed  for 
decommissioning  pursuant  to 

§§  50.75(c),  50.75(f).  or  50.82  of  this 

part. 

***** 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  March,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 
Federal  Register  Liaison  Officer. 
(FR  Doc.  03-6287  Filed  3-14-03;  8:45  am] 
BILUNO  0006  7590-01-P 


FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  111 

[NOTICE  2003—6] 

Administrative  Fines 

agency:  Federal  Election  Commission. 
ACTION:  Final  rules  and  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Commission  is  amending 
its  administrative  fines  regulations  to 
reduce  the  civil  money  penalties  for 
political  committees  with  less  than 
$50,000  in  financial  activity  in  a 
reporting  period  that  file  reports  late  or 
that  do  not  file  them  at  all.  The  revised 
rules  create  two  additional  levels-of- 
activity  brackets  for  such  committees  to 
make  further  distinctions  in  the  amoimt 
of  the  civil  money  penalty  assessed.  The 
amendments  also  change  the  method  for 
calculating  the  "level  of  activity"  on 
which  civil  money  penalties  are  based 


for  unauthorized  committees  by 
excluding  certain  non-Federal  activity 
finm  the  calculation.  Additionally,  these 
amended  rules:  clarify  how  late  filers 
and  non-filers  will  be  notified  of  reason- 
to-believe  findings,  final  determinations 
and  other  actions;  and  clarify  the  factors 
that  will  not  be  considered 
"extraordinary  circumstances"  when 
findings  or  penalties  are  challenged. 
Further  information  is  provided  in  the 
SUPPt.EMENTARY  INFORMATION  that 
follows. 

EFFECTIVE  DATE:  April  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mai  T.  Dinh,  Acting  Assistant  General 
Counsel,  or  Ms.  Dawn  M.  Odrowski, 
Attorney,  at  999  E  Street,  NW., 
Washington.  DC..  20463,  (202)  694-1650 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  The 

Coounission  is  issuing  final  rules  to 
make  certain  revisions  to  its 
administrative  fines  program.  The 
program  enables  the  Commission  to 
adjudicate  reporting  violations  of 
section  434(a)  of  the  Federal  Election 
Campaign  Act  of  1971,  as  amended 
("FECA"  or  "Act").  2  U.S.C.  431  et  seq.. 
by  political  committees  and  their 
treasurers  who  fail  to  file,  or  untimely 
file,  required  campaign  finance 
disclosure  reports.  The  adjudication 
employs  a  streamlined  procedure  that 
affords  respondents  due  process  rights 
and  assesses  a  civil  money  penalty  for 
violations  based  on  published  penalty 
schedules.  The  Commission  established 
the  administrative  fines  program  in  July 
2000  piu-suant  to  2  U.S.C.  437g(a)(4). 
See  Treasury  and  Government 
Appropriations  Act,  2000.  Pub.  L.  106- 
58. 106th  Cong.  §640,  113  Stat.  430, 
476-77  (1999),  as  amended  by  the 
Treasury  and  General  Government 
Appropriations  Act,  2002,  Pub.  L.  107- 
67, 107th  Cong.  §642.  115  Stat.  514.  555 
(2001)  and  Explanation  and  Justification 
for  Administrative  Fines,  65  FR  31787 
(May  19,  2000)  and  66  FR  59680 
(November  30,  2001).  The  sunset  date  of 
the  program  is  December  31.  2003.  See 
11  CFR  111.30. 

Under  the  Administrative  Procedures 
Act,  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act.  5  U.S.C.  801(a)(1). 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  final  rules  on  administrative 
fines  were  transmitted  to  Congress  on 
March  7.  2003. 


Explanation  and  Justification 

The  Coounission  initiated  this 
rulemaking  by  publishing  a  Notice  of 
Proposed  Rulemaking  ("NPRM")  on 
April  25.  2002  in  which  it  sought 
comment  on  proposed  rules  amending  - 
the  current  administrative  fines 
regulations  based  on  its  experience  with 
the  program.  67  FR  20461  (April  25. 
2002).  The  NPRM  sought  comment  on 
proposed  amendments  to  lower  the  civil 
money  penalties  for  all  late-  and  non- 
filers,  and  to  clarify  how  it  notifies 
respondents  in  the  administrative  fines 
program  of  reason-to-believe  findings 
and  final  determinations.  The  NPRM 
also  sought  comment  generally  on:  (1) 
Whether  to  limit  the  scope  of  the  civil 
money  penalty  reduction  to  those 
committees  with  less  than  $50,000  in 
financial  activity  in  a  reporting  period, 
or  alternatively,  to  limit  reduction  to  the 
fine  schedule  applicable  to  late-or  non- 
filed  non-election  sensitive  reports;  (2) 
Whether  to  clarify  that  certain 
circiunstances  do  not  constitute 
"extraordinary  circiunstances"  for 
purposes  of  challenging  a  reason-to- 
believe  finding;  and  (3)  Whether  to 
revise  the  method  of  calculating  the 
"level  of  activity"  on  which  civil  money 
penalties  are  based  to  exclude  certain 
non-Federal  activity. 

The  comment  period  closed  on  May 
28,  2002.  Comments  were  received  from 
FEC  Watch  and  from  the  law  firm  of 
Sandler,  Reiff  and  Young. 

1 1  CFR  111.35    If  the  Respondent 
Decides  to  Challenge  the  Alleged 
Violation  Or  the  Proposed  Civil  Money 
Penalty,  What  Should  the  Respondent 
Dq? 

11  CFR  111.35(b)  sets  forth  the 
requirements  for  written  responses  that 
a  respondent  may  choose  to  make  to 
challenge  a  reason-to-believe  finding  or 
a  proposed  civil  money  penalty.  It 
contains  specific  circumstances  that  the 
Commission  will  consider  in 
determining  whether  to  levy  a  civil 
money  penalty,  including  the  existence 
of  "extraordinary  circiunstances"  that 
were  beyond  the  respondents'  control, 
that  continued  for  at  least  48  hours,  and 
that  prevented  the  timely  filing  of  a 
report.'Paragraph  (b)(4)  provides  four 
broad  examples  of  circumstances  that 
the  Commission  will  not  consider  to  be 
"extraordinary."  Respondents  have 
raised  a  number  of  other  defenses  that 
the  Commission  has  determined  are  not 
"extraordinary  circumstances." 

The  NPRM  sought  comment  as  to 
whether  11  CFR  111.35  should  be 
revised  to  state  more  specifically  the 
kinds  of  circiunstances  that  the 
Commission  will  not  accept  as  an 
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"extraordinary  circumstances"  defense. 
Neither  of  the  commenters  addressed 
this  issue. 

In  the  final  rules  that  follow,  the 
Commission  adds  to  section  111.35(b)(4) 
two  more  examples  of  circumstances 
that  are  not  considered  extraordinary. 
Specifically,  paragraph  (b)(4)(iii)  of  11 
CFR  111.35  is  being  amended  to 
include,  in  addition  to  staff  illness,  staff 
"inexperience"  and  "unavailability." 
The  revision  also  clarifies  that  the  term 
"staff*  includes  the  treasurer.  The 
Commission  strongly  encourages 
political  committees  to  name  an 
assistant  treasurer  so  that  their  financial 
activities  will  not  be  disrupted,  thus 
avoiding  violating  the  reporting 
requirements  when  their  treasurer  is 
unavailable. 

1 1  CFR  111.43    What  are  the  Schedules 
of  Penalties? 

1.  Revised  Civil  Money  Penalty 
Schedules 

The  NPRM  proposed  amendments  to 
the  civil  money  penalty  schedule  for 
election  sensitive  and  non-election 
sensitive  reports  that  would  have 
lowered  civil  money  penalties  for  all 
late-  and  non-filed  reports.  The 
Commission  was  concerned  that,  based 
on  its  experience  with  the 
administrative  fines  program,  the 
published  fines  schedules  for  political 
committees  with'  lower  levels  of 
financial  activity,  generally  below 
$50,000  in  a  reporting  period,  may  have 
been  too  high.  Conunittees  in  this 
category  are  often  those  of  candidates 
who  have  lost  an  election  or  who  have 
withdrawn  from  the  race  and  fail  to 
continue  filing  the  required  disclosure 
reports  until  they  are  eligible  to 
terminate.  Fines  for  these  committees 
can  be  relatively  high  due  to  their 
failure  to  file  because  the  civil  money 
penalties  are  calculated  using  the 
estimated  level  of  activity  from 
previously  filed  reports.  Therefore,  the 
fines  may  create  a  hardship  for  some 
authorized  committees  and  their 
treasurers  since  many  unsuccessful 
campaigns  lack  fundraising  ability  and 
their  treasurers,  who  are  sometimes 
volunteers,  are  legally  liable  for  the 
fines. 

The  Commission  was  also  concerned 
that  the  civil  money  penalty  schedules 
at  all  levels  of  activity  may  result  in 
fines  that  are  substantial  compared  with 
civil  penalties  for  other  types  of  FECA 
violations  that  the  Commission 
approves  in  conciliation  agreements 
reached  through  the  traditional 
enforcement  process.  See  2  U.S.C. 
437g(a).  The  concern  was  exacerbated 
by  the  fact  that  the  25%  recidivist  factor ' 


was  beginning  to  take  effect  for  repeat 
violations. 

The  Commission  sought  comment  in 
the  NPRM  on  the  impact  of  lowering 
civil  money  penalties  across  the  board, 
specifically:  Whether  the  proposed 
reductions  would  still  provide  an 
incentive  for  committees  to  file  timely 
their  reports  and  not  become  merely  a 
uust  of  doing  business,  and  whether 
reductions  would  affect  committees' 
decisions  to  challenge  reason-to-believe 
findings  and  proposed  civil  money 
penalties.  The  Commission  specifically 
sought  comment  on  two  alternatives  to 
lowering  the  civil  money  penalties 
across  the  board:  Lowering  the  penalties 
only  for  committees  with  levels  of 
financial  activity  below  $50,000  per 
report,  or  lowering  the  penalties  only  for 
non-election  sensitive  reports. 

One  of  the  commenters  generally 
agreed  v\rith  more  lenient  treatment  for 
committees  with  minimal  financial 
activity  during  a  reporting  period 
because  such  committees  are  often 
"defunct,  moribund  or  winding  down 
and  are  often  staffed  by  volunteer 
treasurers  who  are  not  able  to  deal  with 
complex  federal  election  laws  and 
regulations."  This  commenter  did  not 
specifically  address  reducing  fines 
overall  but  rather  urged  a  change  in 
calculating  the  "level  of  activity"  on 
which  the  administrative  fines  are 
based.  (See  below). 

The  other  commenter  generally 
disagreed  with  lowering  the  civil  money 
penalties  "until  an  adequate 
administrative  record  can  be 
established."  The  commenter  rejected  as 
a  justification  for  lowering  fines  across 
the  board  the  concern  that  civil 
penalties  in  the  administrative  fines 
program  were  high  relative  to  civil 
penalties  approved  in  conciliation 
agreements  for  other  types  of  FECA 
violations.  The  commenter  argued  that 
this  disparity  could  also  be  interpreted 
as  evidence  that  civil  penalties  in 
conciliation  agreements  are  too  low.  The 
commenter  also  suggested  that  the 
recidivist  factor  could  be  lowered  if  the 
Commission  was  concerned  it  might 
contribute  to  disproportionately  high  ^ 
civil  penalties.  This  conunenter  further 
urged  that  the  standard  applied  in 
adjusting  the  fines  should  be  whether 
the  fines  are  higher  than  necessary  to 
serve  as  incentive  to  file  reports  timely. 
The  commenter  referred  to  an  April  25, 
2002,  Commission  press  release  that 
credited  the  administrative  fines 
program  with  reducing  the  percentage  of 
late  filers  from  24%  to  11%  between 
1998  and  2000.  The  commenter  noted 
that,  although  1 1  %  non-compliance  is 
still  too  high,  these  gains  in  disclosure 
should  not  be  undermined  without 


substantial  justification.  Finally,  the 
commenter  urged  that  if  the 
Commission  reduced  the  fines,  it  should 
selectively  target  the  reduction  at 
committees  with  lower  levels  of 
financial  activity  where,  according  to 
the  NPRM,  the  most  undesirable  results 
have  occurred. 

Neither  commenter  opined  on 
whether  lowering  the  fines  would  affect 
committees'  decisions  to  challenge 
reason-to-believe  findings  or  proposed 
civil  money  penalties. 

Based  on  its  continued  experience 
with  the  administrative  fines  program, 
the  Commission  has  decided  to  target 
the  reductions  in  the  civil  money 
penalty  schedules  to  committees  with 
levels  of  financial  activity  below 
$50,000  per  report.  As  of  January  31. 
2003.  60%  of  the  political  comiiuttees 
against  whom  the  Commission  made 
reason-to-believe  findings  and  proposed 
a  civil  money  penalty  had  under 
$50,000  of  financial  activity  on  the  late- 
or  non-filed  report.  As  noted  in  the 
NPRM,  many  committees  in  this 
category  are  winding  dovkrn,  or  are 
established  by  candidates  who  have 
lost,  or  have  withdrawn  from,  an 
election.  The  concern  that  a  reduction 
in  fines  will  serve  as  a  disincentive  to 
file  timely  future  reports  is  not  as 
relevant  for  such  committees.  Moreover, 
the  fact  that  these  committees  still  face 
a  fine  continues  to  provide  an  incentive 
for  them  to  file  a  final  report. 

Although  the  Commission  has 
decided  not  to  reduce  civil  money 
penalties  "across  the  board,"  it  notes 
that  it  has  revised  its  method  of 
calculating  the  "level  of  activity"  to 
exclude  receipts  and  disbursements  for 
unauthorized  conunittees  that  report  a 
non-Federal  share  of  allocated  Federal/ 
non-Federal  activity.  This  change, 
discussed  below,  will  effectively  lower 
"across  the  board"  penalties  faced  by 
certain  unauthorised  committees  that 
allocate  expenses  between  Federal  and 
non-Federal  accounts.  This  will  result 
in  penalties  that  are  more  reflective  of 
a  committee's  level  of  participation  in 
Federal  elections. 

Accordingly,  the  final  rules  at 
amended  11  CFR  111.43  include  two 
sets  of  civil  money  penalty  schedules. 
Paragraphs  (a)(1)  and  (b)(1)  maintain  the 
previous  penalty  schedules  for  non- 
election  sensitive  and  election  sensitive 
reports,  respectively,  with  due  dates 
before  the  effective  date  of  these  rules. 
Paragraphs  (a)(2)  and  (b)(2)  include  new 
schedules  that  reduce  civil  money 
penalties  for  non-election  sensitive  and 
election  sensitive  reports  of  committees 
with  less  than  $50,000  in  activity.  These 
new  schedules  will  apply  to  reports  that 
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are  due  on  or  after  the  effective  date  of 
these  rules. 

The  previous  and  current  civil  money 
penalty  schedules  for  late  filers  have 
two  components:  A  base  amount  that 
increases  with  the  level  of  activity 
reflected  in  a  report  and  an  additional 
charge  for  each  day  a  report  is  late.  The 
previous  and  current  schedules  for 
nonfilers  consist  of  a  base  amount  that 
increases  with  the  level  of  activity.  Both 
late  and  nonfilers  are  subject  to  a 
recidivist  escalator  that  increases  the 
penalty  by  25%  for  each  previous 
violation. 

The  reduction  in  civil  money 
penalties  for  committees  with  levels  of 
activity  below  $50,000  is  being 
accomplished  in  two  ways.  First,  the 
bracket  previously  covering  levels  of 
activity  qf  under  $25,000  is  now  divided 


intb  three  brackets  covering  levels  of 
activity  of  $1 -$4,999.99,  $5,000- 
$9,999.99  and  $10,000-$24,999.99, 
respectively.  This  subdivision  makes 
more  refined  distinctions  in  penalties 
for  committees  at  the  lowest  levels  of 
financial  activity.  Second,  the  base 
amount  and/or  the  per  day  charge  is 
being  reduced  in  each  level  of  activity 
bracket  below  $50,000.  The  civil  money 
penalty  reductions  at  these  levels  are 
identical  to  the  reductions  proposed  in 
the  NPRM.  The  civil  money  penalty 
schedules  for  committees  with  levels  of 
activity  of  $50,000  and  above  are 
unchanged  from  former  1 1  CFR 
111.43(a)  and  (b). 

For  late-filed  non-election  sensitive 
reports  with  levels  of  activity  of  $1- 
$4,999.99,  the  per  day  charge  is  being 
reduced  from  $25  to  $5  and  the  base 


penalty  is  being  reduced  from  $100  to 
$25;  for  reports  with  levels  of  activity  of 
$5,000-$9,999.99,  the  per  day  charge  is 
being  reduced  from  $25  to  $5  and  the 
base  penalty  is  being  reduced  from  $100 
to  $50;  for  reports  with  levels  of  activity 
of  $10,000-$24,999.99,  the  per  day 
charge  is  being  reduced  from  $25  to  $5 
and  the  base  penalty  remains  at  $100; 
and  for  reports  with  levels  of  activity  of 
$25,000-$49,999.99,  the  per  day  charge 
is  being  reduced  from  $50  to  $20  and 
the  base  penalty  remains  at  $200. 
Reductions  in  the  civil  money  penalties 
for  late-filed  non-election  sensitive 
reports  with  less  than  $50,000  of 
activity  range  between  12%  and  79.4%. 
A  chart  illustrating  the  penalty 
reductions  for  late-filed  non-election 
sensitive  reports  follows: 


Level  of  activity  in  report 


$1^.999.99-' 

$5,000-$9,999.99  .... 
$10,000-$24,999.99 
$25,000-49,999.99  . 


Civil  money  penalty  for  late-filed  non-election 
sensitive  reports  due  before  April  16,  2003. 


($100  +  ($25  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$100  +  ($25  X  Number  of  days  late)]  x  (.25  x 

Number  of  previous  violations)]. 
[$100  -f  ($25  X  Number  of  days  late)]  x  [1  .t- 

(.25  X  Numt>er  of  previous  violations)]. 
($200  +  ($50  X  Number  of  days  late)]  x  [1  ^^ 

(.25  X  Numt>er  of  previous  vilations)]. 


Civil  money  penalty  for  late  filed  non-election 

sensitive  reports  due  on  or  after  April  Ifr, 

2003. 


($25  +  ($5  X  Number  of  days  late)]  x  [1  +  (.25 
X  Numt)er  of  previous  violations)]. 

[$50  +  ($5  X  Number  of  days  late)]  x  [1  +  (.25 
,  X  Number  of  previous  violations)]. 

[$100  +  ($5  X  Number  of  days  late)]  x  [1  + 
(.25  X  Number  of  previous  violations)]. 

[$200  +  ($20  X  Number  of  days  late)]  x  [1  -t- 
(.25  X  Number  of  previous  violations)]. 


Non-election  sensitive  reports  are 
deemed  not  filed  if  they  are  filed  more 
than  30  days  late  or  not  filed  at  all.  The 
final  rule  at  11  CFR  111.43{a)(2)(iii) 
reduces  the  base  penalty  for  reports 
with  levels  of  activity  of  $l-$4,999.99 
from  $900  to  $250;  for  reports  with 


Level  of  activity  in  report 


levels  of  activity  of  $5,000-$9,999.99 
from  $900  to  $300;  for  reports  with 
levels  of  activity  of  $10,000-$24,999.99 
from  $900  to  $500;  and  for  reports  with 
levels  of  activity  of  $25,000  $49,999.99 
from  $1800  to  $900.  Reductions  in  the 
civil  money  penalties  for  non-filed  non- 


$1-4,999.99 

$5,000-9,999.99  .... 
$10,000-24,999.99 
$25,000-49,999.99 


Civil  money  penalty  for  non-election  sensitive 
non-filed  reports  due  before  April  16,  2003. 


election  sensitive  reports  with  less  than 
$50,000  in  activity  range  between  50% 
and  72%.  A  chart  illustrating  the 
penalty  reductions  for  non-filed  non- 
election  sensitive  reports  follows: 


$900  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$900  X  [1  +(.25  X  Number  of  previous  viola- 
tions)]. 

$900  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$1800  X  [1  4  (.25  X  Numt>er  of  previous  viola- 
tions)]. 


Civil  money  penalty  for  rron-election  sensitive 

non-filed  reports  due  on  or  after  April  16, 

2003. 


$250  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)] 

$300  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)] 

$500  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)] 

$900  X  [1  +  (.25  X  Number  of  previous 
violations)] 


For  late-filed  election  sensitive 
reports  with  levels  of  activity  of  $1- 
$4,999.99,  the  per  day  charge  is  being 
reduced  from  $25  to  $10  and  the  base 
penalty  is  being  reduced  from  $150  to 
$50;  for  reports  with  levels  of  activity  of 
$5,000-$9,999.99,  the  per  day  charge  is 
being  reduced  from  $25  to  $10  and  the 
base  penalty  is  being  reduced  from  $150 


to  $100;  for  reports  with  levels  of 
activity  of  $10,000-$24,999.99,  the  per 
day  charge  is  being  reduced  from  $25  to 
$10  and  the  base  penalty  remains  at 
$150;  and  for  reports  with  levels  of 
activity  of  $25,000-^9,999.99,  the  per 
day  charge  is  being  reduced  from  $50  to 
$25  and  the  base  charge  remains  at 
$300.  Reductions  in  the  civil  money 


penalties  for  late-filed  election  sensitive 
reports  with  less  than  $50,000  of 
activity  range  between  7.1%  and  65.7%. 
A  chart  illustrating  the  penalty 
reductions  for  late-filed  election 
sensitive  reports  follows: 
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Level  of  activity  in  report 

Civil  money  penalty  for  late-filed  election  sen- 
sitive reports  due  before  April  1 6,  2003. 

Civil  money  penalty  for  late-filed  election  sen- 
sitive reports  due  on  or  after  April  16,  2003. 

$1-$4,999.99 

$5,000-$9,999.99 

$10,000-$24,999.99 

$25,00(>-$49,999.99 

[$150  -•-  ($25  X  Number  of  days  late)]  [1  -i-  (.25 

X  Number  of  previous  violations)]. 
[$150  +  ($25  X  Number  of  days  late)]  x  [1  -t- 

(.25  x  Number  of  previous  violations)]. 
[$150  -t-  ($25  X  Number  of  days  late)]  x  [1  + 

(.25  X  Numt>er  of  previous  violations)]. 
[$300  +  ($50  X  Number  of  days  late)]  x  [1  4- 

(.25  X  Number  of  previous  violations)]. 

[$50  -f  ($10  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)] 
[$100  +  ($10  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)] 
[$150  +  ($10  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)] 
[$.300  +  ($25  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)] 

Election  sensitive  reports  are  deemed 
not  filed  if  they  are  not  filed  prior  to 
four  days  before  an  election.  The  final 
rule  at  11  CFR  111.43(b){2)(iii)  reduces 
the  base  penalty  for  these  reports  with 
levels  of  activity  of  $1-54,999.99  from 


$1,000  to  $500;  for  levels  of  activity  of 
$5,000-$9,999.99  from  $1,000  to  $600; 
for  levels  of  activity  of  $10,000- 
$24,999.99  irom  $1,000  to  $900;  and  for 
levels  of  activity  of  $25,000-$49,999.99 
from  $2,000  to  $1,400.  Reductions  in  the 


civil  money  penalties  for  non-filed 
election  sensitive  reports  with  less  than 
$50,000  of  activity-  range  between  10% 
and  50%.  A  chart  illustrating  the 
penalty  reductions  for  non-filed  election 
sensitive  reports  follows: 


Level  of  activity  in  report 

Civil  money  penalty  for  election  sensitive  non- 
filed  reports  due  before  April  16,  2003. 

Civil  money  penalty  for  election  sensitive  non- 
filed  reports  due  on  or  after  April  16,  2003. 

$1-$4  999  99 

1 ,000  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 
1 ,000  X  [1  +  (.25  X  Number  of  previous  vioia- 

tiCKIS)]. 

1 ,000  X  [1  •«-  (.25  X  Number  of  previous  viola- 
tions)]. 

2,000  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

500  X  [1  +  (.25  X  Numt>er  of  previous  viola- 

$5 000-$9  999  99   

tions)] 
600  X  [1  +  (.25  X  Numt>er  of  previous  viola- 

$10 000-$24  999  99 

tions)] 
900  X  [1  +  (.25  X  Number  of  previous  viola- 

$25 000-$49  999  99 

tions)] 
1,400  X   [1    +   (.25   X   Number  of   previous 

violations)] 

2.  Revised  Calculation  of  the  "Level  of 
Activity"  and  "Estimated  Level  of 
Activity" 

The  Commission  calculates  civil 
money  penalties  by  applying  the  civil 
money  penalty  schedules  at  1 1  CFR 
111.43  to  a  political  committee's  "level 
of  activity."  Under  the  previous  rule  at 
11  CFR  111.43(d),  the  "level  of  activity" 
is  defined  as  the  "total  amount  of 
receipts  and  disbursements  for  the 
period  covered  by  the  late-filed  report." 
If  the  report  is  not  filed,  the  "level  of 
activity"  is  based  on  the  "estimated 
level  of  activity,"  which  is  an  estimate 
of  total  receipts  and  disbursements 
based  on  previously  reported  amoimts. 

The  NPgM  reflected  the 
Conunission's  concern,  based  on  its 
experience  with  the  administrative  fines 
program,  that  using  total  receipts  and 
disbursements  as  the  basis  for  the 
penalty  calculation  may  have  unfairly 
resulted  in  higher  fines  for  political 
conmiittees  that  finance  non-Federal 
activity  through  thefr  Federal  accounts. 
For  example,  unauthorized  committees 
that  finance  activities  in  connection 
with  both  Federal  and  non-Federal 
elections  must  allocate  disbursements 
for  those  activities  between  their 
Federal  and  non-Federal  accoimts  and 
must  pay  for  those  expenses  frt)m  their 
Federal  account  or  fr^m  a  separate 
Federal  allocation  account.  See 
generally  11  CFR  106.6  and  106.7.  Non- 


Federal  funds  must  be  transferred  into 
the  Federal  accounts  to  pay  for  the  non- 
Federal  share  of  the  activity,  thereby 
resulting  in  higher  total  receipts  and 
disbursements  for  those  committees 
than  for  political  committees  that  do  not 
have  allocable  activity. 

The  NPRM  sought  comment  on 
whether  the  Commission  should  alter 
the  way  it  calculates  the  level  of 
activity.  67  FR  20463.  The  Conunission 
sought  comment  generally  on  whether 
the  level  of  activity  should  exclude  all 
receipts  or  disbursements  that  are  not 
for  the  purpose  of  influencing  a  Federal 
election.  In  addition  to  the  receipt  of 
non-Federal  transfers  to  pay  for  the  non- 
Federal  share  of  allocable  activity,  the 
Commission  asked  whether  other  types 
of  disbursements  should  be  excluded 
and  gave  several  examples,  such  as 
disbiu^ements  by  an  authorized 
committee  made  to  influence  the 
election  of  candidates  to  State  or  local 
office. 

One  of  the  commenters  urged  the 
Commission  to  exclude  from  the  "level 
of  activity"  definition  those 
disbursements  for  the  non-Federal 
portion  of  allocated  Federal/non-Federal 
activity,  such  as  certain  generic  get-out- 
the-vote  drives,  as  well  as  the  receipt  of 
non-Federal  fund  transfers  to  pay  for 
those  disbursements.  The  commenter 
maintained  that  including  these  receipts 
and  disbursements  "unfairly  punished" 
State  and  local  political  party 


committees,  whose  activiti^  are 
focused  more  on  State  and  local 
elections.  The  commenter  illustrated 
this  point  by  using  an  example  of  a  local 
party  committee.  Using  a  similar 
example  imder  the  current  allocation 
regime  for  State  and  local  party 
committees,  depending  on  the  election 
cycle,  only  15%  to  36%  of  allocable 
activity  under  11  CFR  106.7  is 
considered  Federal.  Under  the 
Commission's  allocation  r^ulations, 
such  a  committee  must  make 
disbursements  from  its  Federal  account 
to  cover  the  64%  to  85%  of  the  activity 
that  is  attributable  to  non-Federal 
elections  and  then  reimburse  the 
Federal  account  via  transfers  bora  its 
non-Federal  account.  Under  the  prior 
rules,  the  civil  money  penalty  was  based 
on  the  total  of  Federal  and  non-Federal 
activity  since  both  are  reported.  As  an 
alternative  to  changing  the  way  "level  of 
activity"  is  calculated,  the  commenter 
argued  that  the  Commission  should 
create  a  separate,  more  lenient  schedule 
for  committees  that  allocate  expenses. 

The  other  commenter  disagreed  with 
that  approach.  It  noted  that  the 
Explanation  and  Justification  ("E&J")  for 
the  administrative  fines  rules  issued  in 
May  2000  rejected  a  suggestion  that  the 
"level  of  activity"  be  based  on 
contributions  and  expenditures  rather 
than  total  receipts  and  disbursements. 
The  E&J  noted  that  2  U.S.C.  437g(a)(4), 
which  permits  the  Commission  to 
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implement  the  administrative  fines 
program,  requires  the  Commission  to 
"takels]  into  account,  the  amount  of  the 
violation  involved,"  and  concluded 
that,  since  2  U.S.C  434  required 
committees  to  report  all  receipts  and 
disbursements,  the  "amount  of  the 
violation  involved"  was  equal  to  the 
total  receipts  and  disbursements.  See 
Explanation  and  Justification  for  Final 
Rules  on  Administrative  Fines,  65  FR 
31792  (May  19,  2000).  The  commenter 
observed  that  the  Commission's 
regulations  required  committees  to 
report  non-Federal  disbursements  that 
are  part  of  an  allocable  Federal/non- 
Federal  activity  and  are  paid  for  via 
non-Federal  transfers  to  the  Federal 
account.  By  excluding  these  amounts  in 
the  civil  penalty  calculation,  the 
commenter  argued  that  the  Commission 
would  effectively  treat  the  disclosure  of 
some  types  of  receipts  and 
disbursements  as  less  important  than 
others. 

The  Commission  continues  to  believe 
that,  in  most  cases,  "total  receipts  and 
disbursements"  is  a  fair  basis  on  which 
to  calculate  a  civil  money  penalty  for 
violations  of  2  U.S.C.  434(a).  However, 
based  on  its  experience  with  the 
administrative  fines  program,  the 
Commission  concludes  that  basing  a 
civil  money  penalty  on  "total  receipts 
and  disbursements"  may  unfairly  inflate 
the  level  of  activity  for  unauthorized 
committees  that  allocate  expenses 
between  Federal  and  non-Federal 
accoimts  because  a  large  portion  of  their 
receipts  and  disbursements  may  be 
attributable  to  non-Federal  activity  that 
must  be  reported  through  a  Federal 
account.  The  Commission  concludes 
that  it  is  a  permissible  construction  of 
2  U.S.C.  437g(a)(4)  to  exclude  from  the 
definition  of  "level  of  activity"  receipts 
and  disbursements  attributable  to  the 
payment  of  allocable  non-Federal 
activity.  Section  437g(a)(4)  of  FECA 
permits  the  Commission  to  establish 
and  publish  a  schedule  of  penalties 
"which  takes  into  account  the  amount 
of  the  violation  involved  .  .  .  and  other 
factors  as  the  Commission  deems 
appropriate."  (Emphasis  added).  It  is 
both  appropriate  and  fair  to  exclude 
from  the  civil  money  penalty 
calculation  those  receipts  and 
disbursements  solely  attributable  to 
payment  of  the  non-Federal  portion  of 
allocated  Federal/non-Federal  activity. 
This  approach  ensures  that  the  civil 
money  penalty  is  proportionate  to  a 
committee's  level  of  participation  in 
Federal  elections. 

Other  disbursements  that  may  be 
characterized  as  non-Federal  but  that 
are  paid  for  with  Federal  funds,  such  as 
a  disbursement  by  an  authorized 


committee  to  a  State  or  local  candidate, 
will  not  be  excluded  ftt)m  the  "level  of 
activity"  calculation.  In  these  cases,  a 
political  committee  chooses  to  use 
Federally-permissible  receipts  deposited 
in  a  Federal  account  for  a  non-Federal 
purpose.  In  contrast,  where  non-Federal 
funds  are  used  to  pay  the  non-Federal 
share  of  allocable  activities,  these  funds 
flow  through,  and  are  reported  by,  the 
Federal  account  because  Commission 
regulations  so  require. 

Because  only  unauthori2:ed 
committees  are  affected  by  the 
allocation  rules,  the  definitions  of  "level 
of  activity"  and  "estimated  level  of 
activity"  have  been  amended  only  as 
applied  to  them.  The  definitions  of 
these  terms  remain  the  same  for  late- 
filed  or  non-filed  reports  of  all  political 
committees  before  the  effective  date  of 
these  rules  and  for  late-or  non-filed 
reports  of  authorized  committees  due  on 
or  after  the  effective  date  of  these  rules. 
To  make  these  distinctions  clear,  the 
definitions  of  "level  of  activity"  and 
"estimated  level  of  activity"  have  been 
moved  in  the  final  rules  bom  11  CFR 
111.43(d)  into  revised  section  111.43(a) 
and(b). 

Specifically,  the  definitions  of  "level 
of  activity"  and  "estimated  level  of 
activity"  remain  the  same  for  late-  and 
non-filed  reports  of  all  political 
committees  that  are  due  before  the 
effective  date  of  these  rules  as  set  forth 
in  11  CFR  111.43(a)(l)(i), 
111.43(a)(l)(ii).  111.43(b)(l)(i)  and 
111.43(h)(l)(ii)  and  correspond  to  the 
schedule  of  penalties  for  reports  due 
before  the  effective  date  of  these  final 
rules.  The  definitions  of  these  terms  also 
remain  unchanged  when  applied  to  late- 
and  non-filed  reports  of  authorized 
conunittees  that  are  due  on  or  after  the 
effective  date  of  these  rules  as  set  forth 
inllCFRlll.43(a)(2)(i)(A), 
111.43(a)(2)(ii)(A),  111.43(b)(2)(i)  and 
111.43{b)(2)(ii). 

However,  the  final  rules  include 
revised  definitions  of  "level  of  activity" 
and  "estimated  level  of  activity"  as 
applied  to  late-filed  and  non-filed 
reports  of  unauthorized  committees  due 
on  or  after  the  effective  date  of  these 
rules.  Specifically,  the  final  rule 
applicable  to  late-or  non-filed  non- 
election  sensitive  reports  in  11  CFR 
111.43(a){2)(i)(B)  provides  that  the 
definition  of  "level  of  activity"  for  these 
unauthorized  conunittees  means  "total 
amount  of  receipts  and  disbursements" 
for  the  period  covered  by  the  late  report 
minus  the  total  of:  (1)  transfers  received 
fi-om  non-Federal  account(s)  (bom 
Schedule  H3)  as  reported  on  Line  18(a) 
of  FEC  Form  3X,  and  (2)  disbursements 
for  the  non-Federal  share  of  operating 
expenditures  attributable  to  allocated 


Federal/non-Federal  activity  {bom 
Schedule  H4)  as  reported  on  Line 
21(a)(ii)  covered  by  the  late  report.  The 
final  rule  applicable  to  late-filed  or  non- 
filed  election-sensitive  reports  at  new  11 
CFR  111. 43(b)(2)(i)  refers  back  to  that 
definition. 

Similarly,  the  final  rule  applicable  to 
late-  and  non-filed  non-election 
sensitive  reports  of  imauthorized 
committees  due  on  or  after  the  effective 
date  contains  a  new  definition  of 
"estimated  level  of  activity"  expressed 
in  a  formula.  New  1 1  CFR 
111.43(a)(2)(ii)(B)(l)  provides  that 
"estimated  level  of  activity"  is 
calculated  as  follows:  [(total  receipts 
and  disbursements  reported  in  the 
current  two-year  election  cycle)  - 
(transfers  received  from  non-Federal 
account(s)  as  reported  on  either  Line 
18(a)  of  FEC  Form  3X  or  Line  18  of  FEC 
Form  3X  if  before  March  1,  2003  + 
disbursements  for  the  non-Federal  Share 
of  operating  expenditures  attributable  to 
allocated  Federal/non-Federal  activity 
as  reported  on  Line  21(a)(ii)  of  Form 
3X)1  +  number  of  reports  filed  covering 
the  activity  in  the  current  two-year 
election  cycle.  The  final  rule  applicable 
to  late-filed  or  non-filed  election- 
sensitive  reports  of  unauthorized 
committees  at  new  1 1  CFR 
111.43{b)(2)(ii)  refers  back  to  that 
definition.  Please  note  that  the  line 
number  for  transfers  is  different  when 
referring  to  pre-BCRA  reports. 

Finally,  new  11  CFR 
111.43(a)(2)(ii)(B)(2)  addresses  the 
calculation  of  "estimated  level  of 
activity"  when  an  unauthorized 
committee  has  not  filed  a  non-election 
sensitive  report  covering  activity  in  the 
cturent  two-year  election  cycle.  In  that 
case,  "estimated  level  of  activity"  is 
calculated  as:  ((total  receipts  and 
disbursements  reported  in  the  prior  two- 
year  election  cycle)  -  (transfers 
received  from  non-Federal  account(s)  as 
reported  on  either  Line  18(a)  of  FEC 
Form  3X  or  Line  18  of  FEC  Foon  3X  if 
before  March  1,  2003  +  disbiusements 
for  the  non-Federal  Share  of  operating 
expenditures  attributable  to  allocated 
Federal/non-Federal  activity  as  reported 
on  Line  21(a)(ii)  of  Form  3X)]  +  number 
of  reports  filed  covering  the  activity  in 
the  prior  two-year  election  cycle.  New 
11  CFR  111.43{b)(2)(ii)  refers  back  to 
that  definition  for  election-sensitive 
reports. 

The  Commission  emphasizes  that  the 
exclusion  of  non-Federal  receipts  and 
disbursements  attributable  to  allocable 
activity  from  the  calculation  of  "level  of 
activity"  does  not  change  an 
unauthorized  conunittee's  obligation  to 
fully  disclose  these  amounts.  Failure  to 
do  so  is  a  violation  of  the  Act  and 
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Commission  regulations  and  may  be 
pursued  by  the  Commission  in  an 
enforcement  action  imder  subpart  A  of 
11  CFR  part  111. 

1 1  CFR  111.45  What  Actions  Will  Be 
Taken  to  Collect  Unpaid  Civil  Penalties? 

11  CFR  111.45  is  being  revised  to 
correct  citations  to  regulations 
establishing  the  Federal  Claims 
Collection  Standards.  After  the 
Commission's  administrative  fines  rules 
were  promulgated  on  May  19,  2000,  the 
Department  of  Justice  and  the 
Department  of  Treasury,  in  place  of  the 
General  Accounting  Office,  revised  and 
recodified  the  Federal  Claims  Collection 
Standards  at  31  CFR  parts  900  through 
904.  See  65  FR  70390  (November  22, 
2000).  No  comments  wwe  received  on 
this  revision. 

1 1  CFR  111.46  How  Will  the  Respondent 
Be  Notified  of  Actions  Taken  by  the 
Commission  and  the  Reviewing  Officer? 

Respondents  who  have  challenged 
reason-to-believe  findings  in  the 
administrative  fines  program  have 
sometimes  maintained  that  they  did  not 
receive  notification  because  it  was  sent 
to  an  old  address  even  though  the 
Conunission  sent  the  notification  to  the 
political  committee's  address  of  record 
in  the  Statement  of  Organization  on  file 
with  the  Commission. 

In  the  NPRM,  the  Commission 
proposed  revisions  to  four  regulations  to 
clarify  how  notifications  and  other 
communications  called  for  in  subpart  B 
of  11  CFR  part  111  would  be  delivered 
to  respondents.  67  FR  20464.  Neither  of 
the  commenters  addressed  this  issue. 

The  Commission  has  since  concluded 
that  this  issue  may  be  addressed  more 
efficiently  by  adding  a  new  regulation 
rather  than  by  amending  several  ciurent 
regulations.  New  11  CFR  111.46 
addresses  how  respondents  will  be 
notified  of  reason-to-believe  findings, 
final  determinations  and  all  other 
communications  authorized  in  subpart 
B  of  part  111  governing  the 
administrative  fines  program.  The  final 
rule  clarifies  that  unless  a  respondent 
has  filed  a  statement  designating 
counsel  in  accordance  with  1 1  CFR 
111.23,  all  notifications  or  other 
conununications  from  the  Commission 
or  the  administrative  fines  reviewing 
officer  will  be  sent  to  a  respondent 
political  committee  and  its  treasurer  at 
the  committee  address  listed  in  the  most 
recent  Statement  of  Organization  or 
amendment  thereto,  filed  with  the 
Commission.  If  coimsel  has  been 
designated,  all  contact  will  be  with 
counsel  unless  the  respondent 


authorizes  direct  contact  in  writing.  See 
11  CFR  111.23.  The  substantive  effect  of 
new  section  111.46  is  identical  to  the 
revisions  proposed  in  the  NPRM. 

This  new  rule  is  supported  by  the 
statute  and  case  law.  2  U.S.C.  433(c) 
requires  a  political  committee  to  file  any 
changes  in  a  previously  filed  Statement 
of  Organization,  including  an  address, 
within  ten  days  after  the  change. 
Moreover,  in  a  recent  case  in  which  a 
respondent  in  the  administrative  fines 
program  challenged  the  Commission's 
final  determination,  the  district  court 
held  that  mailing  a  notification  to  the. 
committee's  last  known  address 
constitutes  constitutionally  significant 
notice.  See  Cunningham  v.  FEC,  2002 
WL  31431557,  at  *4  (S.D.  Ind.)(2002). 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  Commission  certifies  that  the 
attached  final  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  this  certification  for  any 
small  entities  subject  to  the  amended 
rules  is  that  the  civil  money  penalties 
are  lower  than  those  previously  assessed 
and  are  scaled  to  better  take  into 
account  the  amoimt  of  financial  activity 
on  reports  filed  by  political  committees. 
Thus,  committees  with  lower  levels  of 
financial  activity  are  subject  to  lower 
fines  than  political  committees  with 
higher  amounts.  Moreover,  the 
calculation  of  the  civil  money  penalty 
has  been  revised  so  that  it  better  takes 
into  account  the  level  of  Federal  activity 
for  committees  that  finance  allocable 
Federal  and  non-Federal  activity.  These 
committees  would  also  be  subject  to 
lower  civil  penalties  since  they  are  now 
based  only  on  the  portion  of  their 
finances  attributable  to  Federal  activity. 
Finally,  some  entities  affected  by  the 
rules,  such  as  political  committee 
treasurers  and  committees  of  the  two 
major  political  parties,  are  not  small 
entities  imder  5  U.S.C.  601  because  they 
are  not  small  businesses,  organizations 
or  small  governmental  jurisdictions. 

List  of  Subjects  in  11  CFR  Part  111 

Administrative  practice  and 
procediu^s.  Elections,  Law  enforcement. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Election 
Commission  amends  subchapter  A  of 
Chapter  I  of  Tide  11  of  the  Code  of 
Federal  RegiUations  as  follows: 


PART  1 1 1-COMPUANCE 
PROCEDURES  (2  U.S.C.  437g,  437d(a)) 

1.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  437g,  437d(a), 
438(al(8). 

2.  Section  111.35  is  amended  by 
revising  paragraph  (b)(4)(iii)  to  read  as 
follows: 

§111.35    K  the  respondent  deckles  to 
challenge  the  alleged  violation  or  proposed 
civil  money  penalty,  wtiat  strauld  the 
respondent  do? 

***** 

(b)*  *  *  ,       . 

(4)*  *   * 

(iii)  Illness,  inexperience,  or 
unavailability  of  staff,  including  the 
treasurer; 


3.  Section  111.43  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Revising  paragraph  (b);  and 

c.  Amending  paragraph  (d)  by 
removing  the  definitions  of  estimated 
level  of  activity  and  level  of  activity. 

The  revised  text  reads  as  follows: 

§111.43    What  are  the  schedules  of 
penalties? 

(a)  The  civil  money  penalty  for  all 
reports  that  are  filed  late  or  not  filed, 
except  election  sensitive  reports  and 
pre-election  reports  under  11  CFR  104.5, 
shall  be  calculated  as  follows: 

(1)  For  reports  due  before  April  16, 
2003: 

(i)  Level  of  activity  means  the  total 
amoimt  of  receipts  and  disbursements 
for  the  period  covered  by  the  late  report. 
If  the  report  is  not  filed,  the  level  of 
activity  is  the  estimated  level  of  activity 
as  set  forth  in  paragraph  (a)(l)(ii)  of  this 
section. 

(ii)  Estimated  level  of  activity  means 
total  receipts  and  disbursements 
reported  in  the  cui;rent  two-year  election 
cycle  divided  by  the  number  of  reports 
filed  to  date  covering  the  activity  in  the 
current  two-year  election  cycle.  If  the 
respondent  has  not  filed  a  report 
covering  activity  in  the  current  two-year 
election  cycle,  estimated  level  of 
activity  means  total  receipts  and 
disbursements  reported  in  the  prior  two- 
year  election  cycle  divided  by  the 
number  of  reports  filed  covering  the 
activity  in  the  prior  two-year  election 
cycle. 

(iii)The  civil  money  penalty  shall  be 
calculated  in  accordance  with  the 
following  schediUe: 
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If  the  level  of  activity  in  the  report  was: 


$1-24,999.99" 

$25,000-49,999.99 .*. 

$50,000-74,999.99 : L 

$75,000-99,999.99 

$100,000-149.999.99 

$150.000-199,999.99 

$200.000-249,999.99 

$250,000-349,999.99 

$350,000-449.999.99 

$450,000-549.999.99 

$550,000-649.999.99  - 

$650,000-749,999.99 

$750,000-849,999.99 

$850.000-949,999.99 

$950,000  or  over  


And  the  report  was  filed  late,  the  civil  money 
penalty  is: 


[$100  -t-  ($25  X  Number  of  days  late)]  x  [1  (.25 

X  Numt)er  of  previous  violations)]. 
($200  -«-  ($50  X  Number  of  days  late)]  x  [1  -«■ 

(.25  x  Number  of  previous  violations)]. 
[$300  -*-  ($75  X  Number  of  days  late)]  x  [1  -»■ 

(.25  X  Number  of  previous  violations)]. 
[$400  -f  ($100  X  Numt>er  of  days  late)]  x  [1  -f 

(.25  X  Number  of  previous  violations)]. 
[$600  -t-  ($125  X  Number  of  days  late)]  x  [1  -f 

(.25  X  Number  of  previous  violations)]. 
[$800  -t-  ($150  X  Number  of  days  late)]  x  [1  -t- 

(.25  X  Number  of  previous  violations)]. 
[$1,000  ^-  ($175  X  Number  of  days  late)]  x  [1 

+  (.25  X  Number  of  previous  violations)]. 
[$1500  +  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$2000  +  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$2500  -f  ($200  X  Number  of  days  late)]  x  (1  -»- 

(.25  X  Number  of  previous  violations)]. 
[$3000  +  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$3500  +  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Numt>er  of  previous  violations)]. 
[$4000  -t-  ($200  X  Number  of  days  late)]  x  [1  -t- 

(.25  X  Number  of  previous  violations)]. 
[$4500  -t-  ($200  X  Number  of  days  late)]  x  [1  -f 

(.25  X  Number  of  previous  violations)]. 
[$5000  -t-  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 


Or  the  report  was  not  filed,  the  civil  money 
penalty  is: 


-•-$900  X  [1  -t-  (.25  X  Number  of  previous  viola- 
tions)] 

$1800  X  [1  -t-  (.25  X  Number  of  previous  viola- 
tions)] 

$2700  X  [1  -t-  (.25  X  Number  of  previous  viola- 
tions)] 

$3500  X  [1  -f  (.25  X  Number  of  previous  viola- 
tions)] 

$4500  X  [1  -»-  (.25  X  Number  of  previous  viola- 
tions)] 

$5500  X  [1  ■•■  (.25  X  Number  of  previous  viola- 
tions)] 

$6500  X  [1  ■»■  (.25  X  Number  of  previous  viola- 
tions)] 

$8000  X  [1  -»-  (.25  X  Number  of  previous  viola- 
tions)] 

$9000  X  [1  -t-  (.25  X  Number  of  previous  viola- 
tions)] 

$9500  X  [1  -»■  (.25  X  Number  of  previous  viola- 
tions)] 

$10,060  X  [1  -«-  (.25  X  Number  of  previous  vio- 
lations)] 

$10,500  X  [1  -►  (.25  X  Numt)er  of  previous  vio- 
lations)] 

$1 1 ,000  X  [1  -h  (.25  X  Number  of  previous  vio- 
lations)] 

$11,500  X  [1  -t-  (.25  X  Number  of  previous  vio- 
lations)] 

$12,000  X  [1  -f  (.25  X  Number  of  previous  vio- 
lations)] 


■  The  civil  money  penalty  for  a  respondent  who  does  not  have  any  previous  violations  will  not  exceed  the  level  of  activity  in  the  report. 


(2)  For  reports  due  on  or  after  April 
16,  2003: 
(i)  Level  of  activity  means: 

(A)  For  an  authorized  committee,  the 
total  amount  of  receipts  and 
disbursements  for  the  period  covered  by 
the  late  report.  If  the  report  is  not  filed, 
the  level  of  activity  is  the  estimated 
level  of  activity  as  set  forth  in  paragraph 
(a)(2)(ii)(A)  of  this  section. 

(B)  For  an  unauthorized  committee, 
the  total  amount  of  receipts  and 
disbursements  for  the  period  covered  by 
the  late  report  minus  the  total  of: 
transfers  received  from  non-Federal 
account(s)  as  reported  on  Line  18(a)  of 
FEC  Form  3X  and  disbiu^ements  for  the 
non-Federal  share  of  operating 
expenditures  attributable  to  allocated 
Federal/non-Federal  activity  as  reported 
on  Line  21(a)(ii)  of  FEC  Form  3X  for  the 
period  covered  by  the  late  report.  If  the 
report  is  not  filed,  the  level  of  activity 

is  the  estimated  level  of  activity  as  set 
forth  in  paragraph  (a)(2)(ii)(B)  of  this 
section. 


(ii)  Estimated  level  of  activity  means: 
(A)  For  an  authorized  coimhittee,  total 
receipts  and  disbursements  reported  in 
the  current  two-year  election  cycle 
divided  by  the  number  of  reports  filed 
to  date  covering  the  activity  in  the 
current  two-year  election  cycle.  If  the 
respondent  has  not  filed  a  report 
covering  activity  in  the  current  two-year 
election  cycle,  estimated  level  of 
activity  for  an  authorized  committee 
means  total  receipts  and  disbursements 
reported  in  the  prior  two-year  election 
cycle  divided  by  the  number  of  reports 
filed  covering  the  activity  in  the  prior  ^ 
two-year  election  cycle. 

(B)(1)  For  an  unauthorized  committee, 
estimated  level  of  activity  is  calculated 
as  follows:  [(Total  receipts  and 
disbiu^ements  reported  in  the  current 
two-year  cycle>^(Transfers  received 
frt>m  non-Federal  account(s)  as  reported 
on  either  Line  18(a)  of  FEC  Form  3X  or 
Line  18  of  FEC  Form  3X  if  before  March 
1,  2003  +  Disbursements  for  the  non- 
federal share  of  operating  expenditures 


attributable  to  allocated  Federal/non- 
Federal  activity  as  Reported  on  Line 
21(a)(ii)  of  FEC  Form  3X)]  -^  Number  of 
reports  filed  to  date  covering  the  activity 
in  the  current  two-year  election  cycle. 

(2}  If  the  unauthorized  committee  has 
not  filed  a  report  covering  activity  in  the 
current  two-year  election  cycle,  the 
estimated  level  of  activity  is  calculated    ' 
as  follows:  [(Total  receipts  and 
disbursements  reported  in  the  prior  two- 
year  election  cycle) — (Transfers  received 
from  non-Federal  account(s)  as  reported 
on  either  Line  18(a)  of  FEC  Form  3X  or 
Line  18  of  FEC  Form  3X  if  before  March 
1,  2003  +  Disbursements  for  the  non- 
Federal  Share  of  operating  expenditures 
attributal)le  to  allocated  Federal/non- 
Federal  activity  as  reported  on  Line 
21(a){ii)  of  FEC  Form  3X)1  +  Number  of 
reports  filed  covering  the  activity  in  the 
prior  two-year  election  cycle. 

(iii)  The  civil  money  penalty  shall  be 
calculated  in  accordance  with  the 
following  schedule: 


If  the  level  of  activity  in  the  report  was: 

And  the  report  was  filed  late,  the  civil  money 
penalty  is: 

Or  the  report  was  not  filed,  the  civil  money 
penalty  is: 

$1-4,999.99« ^ 

$5.000-9,999.99 

$10.000-24,999.99 

[$25  -^  ($5  X  Number  of  days  late)]  x  [1  ■»■  (.25 
X  Number  of  previous  violations)]. 

[$50  -K  ($5  X  Number  of  days  late)]  x  [1  -»-  (.25 
X  Numt)er  of  previous  violations)]. 

[$100  -f  ($5  X  Number  of  days  late)]  x  [1  -f 
(.25  X  Number  of  previous  violations)]. 

$250  X  [1  -I-  (.25  X  Number  of  previous  viola- 
tions)] 

$300  X  [1  •►  (.25  X  Number  of  previous  viola- 
tions)] 

$500  X  [1  -«■  (.25  X  Number  of  previous  viola- 
tions)] 
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If  the  level  of  activity  in  the  report  was: 


And  the  report  was  filed  late,  the  civil  ntoney 
penalty  is: 


Or  ttie  report  was  not  filed,  ttie  civil  nrvxiey 
penalty  is: 


$25,000-49.999.99  .... 
$50,000-74,999.99  .... 
$75,000-99,999.99  .... 
$100,000-149,999.99 
$150,000-199,999.99 
$200,000-249,999.99 
$250,000-349,999.99 
$350,000-^W9,999.99 
$50,000-549,999.99  .. 
$550,000-649,999.99 
$650,000-749,999.99 
$750,000-849,999.99 
$850,000-949,999.00 
$950,000  or  over 


[$200  -t-  ($20  X  Number  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. 
[$300  -f  ($75  X  Number  of  days  late)]  x 

(.25  X  Numt>er  of  previous  violations)]. 
[$400  ■•-  ($100  X  Number  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. 
[$600  -t-  ($125  X  Number  of  days  late)]  x 

(.25  X  Numt>er  of -previous  violations)]. 
[$800  ••-  ($150  X  Number  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. 
[$1,000  *  ($175  X  Number  of  days  late)] 

•f  (.25  X  Number  of  previous  violations)] 
[$1500  *  ($200  X  Number  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. 
[$2000  -»-  ($200  X  Number  of  days  late)]  x 

(.25  x  Number  of  previous  violations)]. 
[$2500  -t-  ($200  x  Number  of  days  late)]  x 

(.25  x  Numt>er  of  previous  violations)]. 
[$3000  -I-  ($200  X  Numtier  of  days  late)]  x 

(.25  x  Number  of  previous  violations)]. 
[$3500  -t-  ($200  X  Numfcter  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. 
[$4000  -t-  ($200  X  Number  of  days  late)]  x 

(.25  x  Number  of  previous  violations)]. 
[$4500  •(-  ($200  X  Number  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. 
[$5000  ■•■  ($200  X  Number  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. 


1    -K 


1  + 


1  + 


1  -t- 


1  -f 


x[1 


1  -f 


1  -f 


1  + 


1  ^■ 


1  -1- 


1  -^ 


1  -^ 


1  ■^ 


$900  X  [1  -f  (.25  X  Number  of  previous  viola- 
tions)] 

$2700  X  [1  -t-  (.25  X  Number  of  previous  viola- 
tions)] 

$3500  X  [1  •«-  (.25  X  Number  of  previous  viola- 
tions)] 

$4500  X  [1  -t-  (.25  X  Numt>er  of  previous  viola- 
tions)] 

$5500  X  [1  -»-  (.25  X  Number  of  previous  viola- 
tions)] 

$6500  X  [1  -^  (.25  x  Number  of  previous  viola- 
tions)] 

$8000  X  [1  -»-  (.25  x  Number  of  previous  viola- 
tions)] 

$9000  X  [1  -t-  (.25  X  Number  of  previous  viola- 
tions)] 

$9500  X  [1  -t-  (.25  X  Numt>er  of  previous  viola- 
tions)] 

$10,000  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)] 

$10,500  X  [1  -f  (.25  X  Number  of  previous  vio- 
lations)] 

$1 1 ,000  X  [1  -t-  (.25  X  Number  of  previous  vio- 
lations)] 

$1 1 ,500  X  [1  ■»-  (.25  X  Number  of  previous  vio- 
lations)] 

$12,000  X  [1  -t-  (.25  X  Number  of  previous  vio- 
lations)] 


"The  civil  money  penalty  for  a  respondent  who  does  rwt  have  any  previous  violations  will  not  exceed  the  level  of  activity  in  the  report. 


(b)  The  civil  money  penalty  for 
election  sensitive  reports  that  are  filed 
late  or  not  filed  shall  be  calculated  as 
follows: 

(1)  For  reports  due  before  April  16, 
2003: 


(i)  Level  of  activity  has  the  same 
meaning  as  paragraph  (aMl)(i)  of  this 
section. 

(ii)  Estimated  level  of  activity  has  the 
same  meaning  as  paragraph  (a)(l)(ii)  of 
this  section. 


(iii)  The  dvil  money  penalty  shall  be 
calculated  in  accordance  with  the 
following  schedule: 


If  the  level  of  activity  in  the  report  was: 


And  the  report  was  filed  late,  the  civil  money 
penalty  is: 


Or  the  report  was  not  filed,  tt>e  civil  money 
penalty  is: 


$1-24,999.99" 

$25,000-49,999.99  ... 
$50,000-74,999.99  .... 
$75,000-99,999.99  ... 
$100,000-149.999.99 
$150,000-199,999.99 
$200,000-249,999.99 
$250,000-349,999.99 
$350,000-449.999.99 
$450,000-549,999.99 
$550,000-649,999.99 
$650,000-749,999.99 
$750,000-849,999.99 
$850,000-949,999.99 


[$150  -t-  ($25  X  Number  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. 
[$300  +  ($50  X  Number  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. 
[$450  +  ($75  X  Number  of  days  late)]  x 

(.25  X  Number  of  previous  violations)]. . 
[$600  ■•■  ($100  X  Number  of  days  late)]  x  j 

(.25  X  Number  of  previous  violations)]. 
[$900  ■•-  ($125  X  Number  of  days  late)]  x  j 

(.25  X  Number  of  previous  violations)]. 
[$1200  -t-  ($150  X  Number  of  days  late)]  x  | 

(.25  X  Number  of  previous  violations)]. 
($1500  -f  ($175  X  Number  of  days  late))  x  | 

(.25  X  Numt)er  of  previous  violations)]. 
[$2250  ■•■  ($200  X  Number  of  days  late)]  x  | 

(.25  X  Number  of  previous  violations)]. 
[$3000  -t-  ($200  X  Number  of  days  late)]  x  | 

-(.25  X  Number  of  previous  violations)]. 
[$3750  -t-  ($200  X  Number  of  days  late)]  x  | 

(.25  X  Number  of  previous  violations)]. 
[$4500  -t-  ($200  X  Number  of  days  late)]  x  | 

(.25  X  Number  of  previous  violations)]. 
[$5250  +  ($200  X  Number  of  days  late)]  x  | 

(.25  X  Numt>er  of  previous  violations)]. 
[$6000  -t-  ($200  X  Number  of.  days  late)]  x  | 

(.25  X  Number  of  previous  violations)]. 
[$6750  -t-  ($200  X  Number  of  days  late)]  x  | 

(.25  X  Number  of  previous  violations)]. 


[1  -♦• 

$1000  x[1 

tions)] 

[1  -f 

$2000  x[1 

tions)] 

[1  + 

$3000  x[1 

tions)] 

[1  + 

$4000  x[1 

tions)] 

[1  + 

$5000  x[1 

tions)] 

[1  + 

$6000  x[1 

tions)] 

[1  + 

$7500  X  [1 

tions)] 

[1  -f 

$9000  x[1 

tions)] 

[1  -f 

$10,000  X  [ 

lations)] 

[1  ■*■ 

$11,000  x[ 

lations)] 

[1  + 

$12,000  X  [ 

lations)] 

[1  ■•■ 

$13,000  X  [ 

lations)] 

[1  -f 

$14,000  X  [ 

lations)] 

[1  + 

$15,000  x[ 

lations)] 

+  (.25  X  Number  of  previous  viota- 

+  (.25  X  Number  of  previous  viola- 

■t^  (.25  X  Numt>er  of  previous  vida- 

■I-  (.25  X  Number  of  previous  vioia- 

-t-  (.25  X  Number  of  previous  viola- 

+  (.25  X  Numt>er  of  previous  viola- 

■¥  (.25  X  Numt>er  of  previous  viota- 

-t-  (.25  X  Number  of  previous  viola- 

[1  -♦■  (.25  X  Numt>er  of  previous  vio- 

[1  ■*-  (.25  X  Number  of  previous  vio- 

[1  +  (.25  X  Number  of  previous  vio- 

[1  -f  (.25  X  Number  of  previous  vio- 

[1  +  (.25  X  Nuntber  of  previous  vio- 

[1  +  (.25  X  Number  of  previous  vio- 


12580  Federal  Register / Vol.  68.  No.  51 /Monday.  March  17,  2003 /Rules  and  Regulations 


If  the  level  of  activity  in  the  report  was: 


$950,000  or  over 


Ar)d  the  report  was  filed  late,  the  civil  money 
penalty  is: 


[$7500  *  ($200  X  Number  of  days  late)]  x  [1  -i- 
(.25  X  Number  of  previous  violations)]. 


Or  the  report  was  not  filed,  the  civil  money 
pertalty  is: 


$16,000  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)] 


"The  civil  money  penalty  for  a  respondent  who  does  not  have  any  previous  violations  will  not  exceed  the  level  of  activity  in  the  report. 


(2)  For  reports  due  on  or  after  April 
16, 2003: 

(i)  Level  of  activity  has  the  same 
meaning  as  paragraph  (a){2)(i)  of  this 
section. 


(ii)  Estimated  level  of  activity  has  the  (iii)  The  civil  money  penalty  shall  be 

same  meaning  as  paragraph  (a)(2)(ii)  of       calculated  in  accordance  with  the 
this  section.  following  schedule: 


If  the  level  of  activity  in  the  report  was: 


$1 -$4,999.99"  

$5,000-$9,999.99 

$10,000-24,999.99  .... 
$25,000-49,999.99  .... 
$50,000-74,999.99  .... 
$75,000-99,999.99  .... 
$100,000-149,999.99 
$150,000-199,999.99 
$200,000-249,999.99 
$250,000-349.999.99 
$350,000-449.999.99 
$450,000-549,999.99 
$550,000-649,999.99 
$650,000-749,999.99 
$750,000-849,999.99 
$850,000-949,999.99 
$950,000  or  over  


And  the  report  was  filed  late,  the  civil  money 
penalty  is: 


($50  +  ($10  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$100  +  ($10  X  Number  of  days  late))  x  [1  + 

(.25  x  Number  of  previous  violations)]. 
[$150  +  ($10  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)].    . 
[$300  +  ($25  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$450  +  ($75  X  Number  of  days  late)]  x  [1  + 

(.25  X  Numt>er  of  previous  violations)]. 
[$600  +  ($100  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$900  +  ($125  X  Number  of  days  tate)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
{$1200  +  ($150  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$1500  +  ($175  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$2250  +  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$3000  -f  ($200  X  Number  of  days  late)]  ;<  [1  ••- 

(.25  X  Number  of  previous  violations)]. 
[$3750  +  ($200  X  Number  of  days  late)]  x  [t  + 

(.25  X  Numt>er  of  previous  violations)]. 
[$4500  +  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Numtier  of  previous  violations)]. 
[$5250  -t-  ($200  X  Number  of  days  late)]  x[^  + 

(.25  X  Number  of  previous  violations)]. 
[$6000  +  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$6750  +  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 
[$7500  +  ($200  X  Number  of  days  late)]  x  [1  + 

(.25  X  Number  of  previous  violations)]. 


Or  the  report  was  not  filed,  the  civil  money 
penalty  is: 


$500  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$600  X  [1  >  (.25  X  Number  of  previous  viola- 
tions)]. 

$900  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$1,400  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)]. 

$3000  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$4000  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$5000  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$6000  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$7500  X  (1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$9000  X  [1  +  (.25  X  Number  of  previous  viola- 
tions)]. 

$10,000  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)]. 

$1 1 .000  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)]. 

$12,000  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)]. 

$13,000  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)]. 

$14,000  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)]. 

$15,000  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)]. 

$16,000  X  [1  +  (.25  X  Number  of  previous  vio- 
lations)]. 


'The  civil  money  penalty  for  a  respondent  who  does  not  have  any  previous  violations  will  not  exceed  the  level  of  activity  in  the  report. 


4.  Section  111.45  is  amended  by 
removing  in  the  second  sentence  the 
phrase.  "4  CFR  parts  101  through  105" 
and  by  adding  in  its  place,  "31  CFR 
parts  900  through  904,"  and  by 
removing  in  the  second  sentence  the 
phrase,  "CJeneral  Accounting  Office" 
and  adding  in  its  place,  "U.S. 
Department  of  the  Treasiuy." 

5.  Section  111.46  is  added  to  read  as 
follows: 


§  1 11 .46    How  will  the  respondent  be 
notified  of  actions  talcen  by  the  Commission 
and  ttie  reviewing  officer? 

If  a  statement  designating  counsel  has 
been  filed  in  accordance  with  1 1  CFR 
111.23,  all  notifications  and  other 
communications  to  a  respondent 
provided  for  in  subpart  B  of  this  part 
will  be  sent  to  designated  counsel.  If  a 
statement  designating  counsel  has  not 
been  filed,  all  notifications  and  other 
communications  to  a  respondent 
provided  for  in  subpart  B  of  this  part 


will  be  sent  to  respondent  political 
committee  and  its  treasurer  at  the 
political  committee's  address  as  listed 
in  the  most  recent  Statement  of 
Organization,  or  amendment  thereto, 
filed  with  the  Commission  in 
accordance  with  11  CFR  102.2. 

Dated:  March  7,  2003. 
Ellen  L.  Weintraub, 
Chair.  Federal  Election  Commission. 
(FR  Doc.  03-5957  Filed  3-14-03;  8:45  am] 
Btuma  cooe  ens-oi-p 
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DEPARTMENT  OF  TRANSPORTATION 
FMeral  AviatkNi  Administration 

14  CFR  Part  25 

[Docket  No.  NM245;  Special  Conditions  No. 
25-229-Sq 

Special  Conditions:  Bombardier 
Aerospace  iillodel  BD-10Q-1A10; 
Sudden  Engine  Stoppage 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  Bombardier  Aerospace  for  the 
Model  BD-IOQ-IAIO  airplane.  This 
airplane  will  have  a  novel  or  luiusual 
design  feature  when  compared  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes,  associated  with 
engine  size  and  torque  load  which 
affects  sudden  engine  stoppage.  The 
applicable  airworthiness  regiilations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  design  feature. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  March  6,  2003. 
Comments  must  be  received  on  or 
before  May  1,  2003. 

ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  {ANM-113),  Docket  No. 
NM245. 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
adc&ess.  All  conunents  must  be  marked: 
Docket  No.  NM245.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Martin,  FAA  Airframe/Cabin 
Safety  Branch,  ANM-115,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-1178;  facsimile 
(425) 227-1320. 
SUPf>l£MENTARY  INFORMATION:   • 

FAA  Determination  as  to  Need  for 
Public  Process 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 


comment  are  lumecessary  in  accordance 
with  14  CFR  11.38,  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
final  special  conditions  and,  for  the 
reasons  stated  above,  is  not  preceded  by 
notice  and  an  opportimity  for  public 
comment,  comments  are  invited  on 
these  special  conditions.  We  invite 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
conunents,  data,  or  views.  The  most 
helpful  comments  reference  a  specific   . 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  conunent 
closing  date,  ff  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. ' 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Baclcground 

On  June  28, 1999,  Bombardier 
Aerospace  applied  for  a  new  type 
certificate  for  their  Model  BD-100-lAlO 
airplane.  The  BD-100-lAlO  is  a 
medium  range  transport  category 
airplane,  powered  by  two  rear  fuselage- 
mounted  Allied  Signal  AS907  engines. 
This  engine  model  is  a  high  bypass 
turbofan  engine,  with  6826  lb.  takeoff 
thrust  at  sea  level  flat  rated  to  ISA+20°. 


Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Bombardier  Aerospace  must  show  that 
the  Model  BD-lOO-lAlO  meets  the 
applicable  provisions  of  part  25,  as 
amended  by  Amendments  25-1  through 
25-98.  The  type  certification  basis  for' 
the  Model  BE>-100-1A10  will  therefore 
include  14  CFR  part  25,  effective 
February  1, 1965,  including 
Amendments  25-1  through  25-98;  14 
CFR,  part  34,  effective  September  10, 
1990,  including  Amendment  34-1,  and 
any  subsequent  amendments  that  will 
be  applicable  on  the  date  the  type 
certificate  is  issued;  and  14  CFR  part  36, 
effective  December  1.  1969,  including 
Amendments  36-1  through  36-22,  and 
any  subsequent  amendments  that  will 
be  applicable  on  the  date  the  type 
certificate  is  issued.  The  certification 
basis  may  also  include  certain 
exceptions,  exemptions,  and  other 
special  conditions  that  are  not  relevant 
to  these  special  conditions: 

ff  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
<tiiat  is,  part  25)  do  not  contain  adequate 
or  appropriate  safety  standards  for  the 
Model  BD-100-lAlO  airplanfe  because 
of  a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  BD-100-lAlO 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  part 
34  and  the  noise  certification 
ffequirements  of  part  36;  and  the  FAA 
must  issue  a  finding  of  regulatory 
adequacy  piu-suant  to  Section  61 1  of 
Public  Law  92-574,  the  "Noise  Control 
Act  of  1972." 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §21. 101(a)(1) 
[Amendment  21-69,  effective 
September  16, 1991). 

Novel  or  Unusual  Design  Features 

The  Bombardier  Aerospace  Model 
BD-100-lAlO  will  incorporate  novel  or 
unusual  design  features  involving 
engine  size  and  torque  load  that  affect 
sudden  engine  stoppage  conditions. 
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Discussion 

The  limit  engine  torque  load  imposed 
by  sudden  engine  stoppage  due  to 
malfunction  or  structural  failure  (such 
as  compressor  jamming)  has  been  a 
specific  requirement  for  transport 
category  airplanes  since  1957.  In  the 
past,  the  design  torque  loads  associated 
with  typical  failure  scenarios  have  been 
estimated  by  the  engine  manufacturer 
and  provided  to  the  airframe 
manufacturer  as  limit  loads.  These  limit' 
loads  were  considered  simple,  pure 
torque  static  loads.  The  size, 
configuration,  and  failure  modes  of  jet 
engines  have  changed  considerably  from 
those  envisioned  when  the  engine 
seizure  requirement  of  §  25.361(b)  was 
first  adopted.  Current  engines  are  much 
larger  and  are  now  designed  with  large 
bypass  fans  capable  of  producing  much 
larger  torque  loads  if  they  become 
jammed.  It  is  evident  from  service 
history  that  the  frequency  of  occurrence 
of  the  most  severe  sudden  engine 
stoppage  events  is  rare. 

Relative  to  the  engine  configurations 
that  existed  when  the  rule  was 
developed  in  1957,  the  present 
generation  of  engines  are  sufficiently 
different  and  novel  to  justify  issuance  of 
special  conditions  to  establish 
appropriate  design  standards.  The  latest 
generation  of  jet  engines  are  capable  of 
producing,  during  failure,  transient 
loads  that  are  significantly  higher  and 
more  complex  than  the  generation  of 
engines  that  were  present  when  the 
existihg  standard  was  developed. 
Therefore,  the  FAA  has  determined  that 
special  conditions  are  needed  for  the 
Bombardier  Aerospace  Model  BD-100- 
lAlO  airplane. 

In  order  to  maintain  the  level  of  safety 
envisioned  in  §  25.361(b).  more 
comprehensive  criteria  is  needed  for  the 
new  generation  of  high-bypass  engines. 
The  special  conditions  would 
distinguish  between  the  more  conunon 
engine  failure  events  and  those  rare 
events  resulting  from  structural  failures. 
For  these  rarer  but  more  severe  seizure 
events,  the  criteria  could  allow  some 
deformation  in  the  engine  supporting 
structure  (ultimate  load  design)  in  order 
to  absorb  the  higher  energy  associated 
with  the  high-bypass  engines,  while  at 
the  same  time  protecting  the  adjacent 
primary  structure  in  the  wing  and 
fuselage  by  providing  a  higher  safety 
factor.  The  criteria  for  the  more  severe 
events  would  no  longer  be  a  pure  static 
torque  load  condition,  but  would 
account  for  the  full  spectrum  of 
transient  d)mamic  loads  developed  from 
the  engine  failure  condition. 


Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Bombardier  Aerospace  Model" BD-1 00- 
lAlO  airplane.  Should  Bombardier 
Aerospace  apply  at  a  later  date  for  a 
change  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  these    . 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§  21.101(a)(1)  [Amendment  21-69. 
effective  September  16,  1991). 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Bombardier 
Aerospace  Model  BD-100-lAlO 
airplanes. 

1.  Sudden  Engine  Stoppage.  In  lieu  of 
compliance  with  §  25.361(b).  the 
following  special  conditions  apply: 

a.  For  turoine  engine  installations,  the 
engine  mounts,  pylons,  and  adjacent 
supporting  airframe  structure  must  be 
designed  to  withstand  Ig  level  flight 
loads  acting  simultaneously  with  the 
maximum  limit  torque  loads  imposed 
by  each  of  the  following: 

(1)  Sudden  engine  deceleration  due  to 
a  malfunction  which  could  result  in  a 
temporary  loss  of  power  or  thrust. 

(2)  The  maximiun  acceleration  of  the 
engine. 

b.  For  auxiliary  power  unit 
installations,  the  power  unit  mounts 
and  adjacent  supporting  airframe 
structure  must  be  designed  to  withstand 
Ig  level  flight  loads  acting 
simultaneously  with  the  maximum  limit 
torque  loads  impost  by  each  of  the 
following: 

(1)  Sudden  auxiliary  power  imit 
deceleration  due  to  malfunction  or 
structural  failure. 

(2)  The  maximum  acceleration  of  the 
auxiliary  power  unit. 

c.  For  engine  supporting  structure,  an 
ultimate  loading  condition  must  be 
considered  that  combines  Ig  flight  loads 
with  the  transient  dynamic  loads 
resulting  from  each  of  the  following: 

(1)  The  loss  of  any  fan,  compressor,  or 
tiubine  blade. 

(2)  Where  applicable  to  a  specific 
engine  design,  and  separately  from  the 
conditions  specified  in  paragraph  c(l) 


above,  any  other  engine  structural 
failure  that  results  in  higher  loads. 

d.  The  ultimate  loads  developed  from 
the  conditions  specified  in  paragraphs 
c(l)  and  c(2)  above  are  to  be  multiplied 
by  a  factor  of  1.0  when  applied  to 
engine  mounts  and  pylons  and 
multiplied  by  a  factor  of  1.25  when 
applied  to  adjacent  supporting  airframe 
structure. 

Issued  in  Renton,  Washington,  on  March  6, 
2003. 

All  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[PR  Doc.  03-6332  Filed  3-14-03;  8:45  am) 

BILUNG  COOE  4910-13-U 


OEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-13] 

Establishment  of  Class  D  Airspace; 
Rome,  NY 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  This  corrective  action  changes 
the  effective  date  for  the  establishment 
of  the  Class  D  airspace  area  at  Rome, 
NY.  The  proposed  commissioning  date 
for  the  Airport  Traffic  Control  Tower 
(ATCT)  has  been  delayed;  therefore,  the 
effective  date  of  the  establishment  of  the 
Class  D  airspace  must  also  be  delayed. 
EFFECTIVE  DATE:  0901  UTC  May  15.  2003 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan.  Airspace  Specialist. 
Airspace  Branch.  AEA-520.  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviation  Administration.  1  Aviation    , 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  02-29902, 
Airspace  Docket  No.  02-AEA-13, 
published  in  the  Federal  Register  on 
November  25,  2002  (67  FR  70533- 
70534),  established  the  description  of 
the  Class  D  airspace  area  at  Rome,  NY. 
This  action  was  originally  scheduled  to, 
become  effective  on  March  20,  2003; 
however,  a  delay  in  the  conunissioning 
of  the  ATCT  has  required  the  effective 
date  of  this  action  to  be  delayed  imtil 
May  15,  2003. 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me.  the  effective 
date  for  the  Class  D  airspace  area  at 
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Rome,  NY  as  published  in  the  Federal 
Register  on  November  25,  2002  (67  FR 
70533-70534),  (Federal  Register 

Document)  is  corrected  as  follows: 

PART  71-{CORRECTEO] 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Delay  of  Efifective  Date 

The  effective  date  on  Airspace  Docket 
No.  02-AEA-13  is  hereby  delayed  irom 
March  20,  2003  to  May  15,  2003 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

Issued  in  Jamaica.  New  York  on  February 
21.  2003. 

Richard  |.  Ducharme, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 
[FR  Doc.  03-6333  Filed  3-14-03;  8:45  am] 

BNXmO  COOE  401O-1>4t 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

Commodity  Pool  Operators 

AGENCY:  Commodity  Futiu«s  Trading 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Conunodity  Futiu«s 
Trading  Commission  (the 
"Commission"  or  "CFTC")  has  adopted 
amendments  to  part  4  of  its  rules,  which 
governs  Commodity  Fool  Operators 
("CPOs")  and  Commodity  Trading 
Advisors  ("CTAs").  These  amendments 
make  clear  that  certain  Disclosure 
Documents  need  only  be  filed  with  the 
National  Futxues  Association  ("NFA") 
and  need  not  also  be  filed  with  tho, 
Commission.  The  Commission,  in  a 
separate  Notice  and  Order  published 
elsewhOTe  in  the  Federal  Register,  has 
authorized  NFA  to  receive  and  review 
these  documents. 
EFFECTIVE  DATE:  March  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  P.  Walek,  Assistant  Director, 
Audit  and  Financial  Review  Section,  or 
Michael  A.  Piracci,  Attorney  Advisor, 
Compliance  and  Registration  Section, 
Division  of  Clearing  and  Intermediary 
Oversight,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Telephone:  (202)  418-5430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1997,  the  Commission  authorized 
NFA  to  review  Disclosure  Documents 


that  CPOs  are  required  to  file,  pursuant 
to  Commission  rule  4.26(d),  with  regard 
to  those  Disclosure  Documents  filed  for 
"privately  offered"  pools. '  In  December 
2002,  the  Commission  amended  part  4 
of  its  rules,  including  rule  4.26(d).  to 
make  clear  that,  as  a  result  of  the 
Commission  order  issued  in  1997,  as 
well  as  a  Commission  order  issued  in 
December  2002  that  authorized  NFA  to 
receive  and  review  various  dociunents 
required  to  be  filed  with  the 
Commission.^  it  was  no  longer 
necessary  for  the  Commission  to  receive 
copies  of  these  documents.^ 
Accordingly,  the  Commission  amended 
the  subject  rules  to  make  clear  that  the 
required  dociunents  need  only  be  filed 
with  NFA  and  need  not  also  be  filed 
vtrith  the  Commission.^  As  the 
Conunission  would  continue  to  receive 
and  review  Disclosure  Documents  for 
publicly-offered  pools,  rule  4.26(d)  was 
amended  by  adding  paragraph  (d)(3)  to 
make  clear  that  Disclosure  Dociunents 
for  publicly-offered  pools,  as  well  as  any 
subsequent  amendments  to  such 
Disclosure  Dociunents,  must  be  filed 
with  the  Commission.^ 

n.  Rule  Amendments 

In  a  separate  notice  published 
elsewhere  today  in  the  Federal  Register. 
the  Commission  is  authorizing  NFA  to 
receive  and  review  Disclosure 
Dociunents  required  to  be  filed  by  CPOs. 
pursuant  to  Commission  rule  4.26(d). 
with  regard  to  publicly-offered 
conunodity  pools.  Accordingly,  as  the 
Conunission  noted  regarding  Disclosure 
Documents  filed  by  CPOs  with  regard  to 
privately  offered  pools,  it  is  not 
necessary  for  the  Commission  to  impose 
upon  the  persons  filing  these  documents 
the  burden  and  cost  of  having  to  file  the 
dociunents  with  both  NFA  and  the 
Commission.  The  Commission  is, 
therefore,  amending  rule  4.26(d)  to 
make  clear  that  the  required  documents 
need  only  be  filed  with  NFA  and  need 
not  also  be  filed  with  the  Commission. 


>  See  62  FR  S2088  (Oct.  6, 1997).  Pursuant  to 
Commission  rule  4.24(d)(3)(i),  "privately  oSsred" 
commodity  pools  are  those  offered  pursuant  to 
section  4(2)  of  the  Securities  Act  of  1933,  as 
amended  (IS  U.S.C.  77d(2)).  or  pursuant  to 
Regulation  D  thereunder  (17  CFR  230.501  et  seq.). 
As  discussed  herein,  "publicly-offered"  commodity 
pools  are  pools  not  offered  pursuant  to  section  4(2) 
of  the  Securities  Act  of  1933  or  pursuant  to 
Regulation  D. 

»  See  67  FR  77470  (Dec.  18.  2002). 

'  See  67  FR  77409  (Dec.  18.  2002). 

*  See  67  FR  at  77410-11.  The  Commission  rules 
amended  were:  (1)  4.S:  (2)  4.7;  (3)  4.12:  (4)  4.13;  (S) 
4.14;  (6)  4.22:  (7)  4.26:  and  (8)  4.36. 

s  See  67  FR  at  77411.    • 


m.  Related  Matters 

A.  Paperwork  Reduction  Act 

The  Pap>erwork  Reduction  Act  of  1995 
("PRA")  ^  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  coimection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA. 
The  rule  amendment  does  not  require  a 
new  collection  of  information  on  the 
part  of  any  entities  subject  to  the 
proposed  rule  amendments. 
Accordingly,  for  purposes  of  the  PRA, 
the  Commission  certifies  that  this  rule 
amendment  will  not  impose  any  new 
reporting  or  recordkeepii^ 
requirements. 

B.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms,  section  15(a)  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  section  15(a)  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  Protection  of  market 
participants  and  the  public;  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  price  discovery; 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  and 
could  in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

The  amendment  herein  is  intended  to 
minimize  the  filing  burdens  imposed 
upon  CPOs  by  making  clear  that  the 
•subject  documents  need  only  be  filed 
with  NFA  and  not  also  the  Commission. 
The  Commission  is  considering  the 
costs  and  benefits  of  this  rule  in  light  of 
the  specific  provisions  of  section  15(a) 
of  the  Act: 

1.  Protection  of  market  participants 
and  the  public.  While  the  amendment  is 
expected  to  lessen  the  filing  burdens 
imposed  upon  CPOs.  it  does  not  reduce 
the  type  of  information  and  documents 
that  must  be  provided  to  customers  of 
CPOs.  Moreover,  these  documents  will 


6  44  U.S.C.  3501  e(  seq. 
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continue  to  be  reviewed  for  compliance 
with  the  Act  and  Commission  rules. 
Accordingly,  the  amendment  being 
adopted  herein  should  have  no  effect  on 
the  Commission's  ability  to  protect 
market  participants  and  the  public. 

2.  Efficiency  and  competition.  The 
amendment,  by  requiring  that  the 
subject  documents  need  only  be  filed 
with  NFA  and  not  also  the  Commission, 
should  increase  the  efficiency  with 
which  CPOs  comply  with  rule  4.26(d). 

3.  Financial  integrity  of  futures 
markets  and  price  discovery.  The 
amendment  should  have  no  effect,  from 
the  standpoint  of  imposing  costs  or 
creating  benefits,  on  the  financial 
integrity  or  price  discovery  function  of 
the  futures  and  options  markets. 

4.  Sound  risk  management  practices. 
The  amendment  being  adopted  herein 
should  have  no  effect  on  the  risk 
management  practices  of  the  futures  and 
options  industry. 

5.  Other  public  interest 
considerations.  The  amendment  should 
make  compliance  with  the  Commission 
rule  4.26(d)  more  efficient  without 
imposing  any  costs  to  the  regulatory 
oversight  of  commodity  registrants. 

After  considering  these  factors,  the 
Conmiission  has  determined  to  adopt 
the  amendment  discussed  above. 

C.  Administrative  Procedure  Act 

The  Commission  has  determined  that 
the  amendment  discussed  herein  relates 
solely  to  agency  organization, 
procedure,  and  practice.  Accordingly, 
the  provisions  of  the  Administrative 
Procedure  Act  that  generally  require 
notice  of  proposed  rulemaking  and  that 
provide  other  opportunities  for  public 
participation  are  not  applicable.^  The 
Commission  further  finds  that,  because 
the  amendment  relieves  a  restriction  as 
to  the  required  filing  of  docimients  and 
the  amendment  has  no  adverse  effect 
upon  a  member  of  the  public,  there  is 
good  cause  to  make  it  effective  less  than 
thirty  days  after  publication  in  the 
Federal  Register.** 

List  of  Subjects  in  17  CFR  Part  4 

Advertising.  Customer  protection,  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  discussed  in  the 
foregoing,  the  Commission  hereby 
amends  chapter  I  of  title  17  of  the  Code 
of  Federal  Regulations  as  follows: 


PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2,  6b,  6c,  6(c),  6l, 
6m,  6n,  6o,  12a.  and  23. 

2.  Section  4.26  is  amended  as  follows: 

a.  By  amending  the  introductory  text 
of  paragraph  (d)  by  removing  "and 
paragraph  (d)(3)  of  this  section":  and 

b.  By  removing  paragraph  (d)(3). 

Issued  in  Washington.  DC  on  March  10, 
2003,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission . 
(FR  Doc.  03-6179  Filed  3-14-03;  8:45  am) 

HLUNG  CODE  S361-01-P 


Dated:  March  10,  2003. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-6232  Filed  3-14-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
Departmental  Offices 
31  CFR  Part  1 

RIN  1505-AA97 

Disclosure  of  Records  in  Legal 
Proceedings 

AGENCY:  Departmental  Offices.  Treasury. 
ACTION:  Interim  final  rule. 


'  5  U.S.C  553(b)(3KA)  (1994). 
•Soe  5  U.S.C  S53(d)  (1994). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 

[Docket  No.  OON-1463] 
RIN0910-AB78 

Labeling  Requirements  for  Systemic 
Antibacterial  Drug  Products  IntefKled 
for  Human  Use;  Correction 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  February  6,  2003  (68  FR 
6062).  The  document  amended  FDA's 
regulations  to  require  that  the  labeling 
for  all  systemic  antibacterial  drug 
products  intended  for  human  use 
include  certain  statements  about  using 
antibiotics  in  a  way  that  will  reduce  the 
development  of  drug-resistant  bacterial 
strains.  The  document  was  published 
with  an  inadvertent  error.  This 
document  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Strong,  Office  of  Policy  (HF-27). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-2969.  appearing  on  page  6062  in  the 
Federal  Re^ster  of  Thursday.  February 
6. 2003,  the  following  correction  is 
made: 

1.  On  page  6081.  in  the  second 
column,  at  the  end  of  the  document,  the 
phrase  "Dated:  October  4.  2002"  is 
corrected  to  read  "Dated:  December  4, 
2002". 


SUMMARY:  This  interim  final  rule 
amends  Treasury's  regulations  that 
govern  access  to  information  and 
records  in  connection  with  legal 
proceedings,  including  litigation  in 
which  neither  the  United  States  nor  the 
Department  of  the  Treasury  is  a  party. 
The  amendments  elaborate  on  the 
procedures  used  when  determining 
whether  employees  in  the  Departmental 
Offices  will  be  permitted  to  testify  or 
provide  records  relating  to  their  official 
duties  when  they  are  directly 
subpoenaed  or  otherwise  requested  to 
testify.  The  amendments  also  specify 
and  clarify  the  criteria  that  Treasury 
officials  use  when  deciding  whether  to 
allow  an  employee  to  testimony  or 
provide  records. 
DATES:  This  interim  final  rule  is 
effective  March  17,  2003.  Written 
comments  may  be  submitted  by  April 
16.  2003. 

ADDRESSES:  Submit  written  comments 
to  Thomas  M.  McGivem.  Coimselor  to 
the  Geperal  Coimsel,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Room  3000.  Washington.  DC 
20220. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
McGivem,  Counselor  to  the  General 
Counsel,  at  (202)  622-2317  or  Traci  J. 
Sanders,  Deputy  Counselor,  at  (202) 
622-2744  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  5  U.S.C.  301,  heads  of 
Executive  or  military  departments  may 
prescribe  regulations  governing  the 
conduct  of  its  employees  and  the 
custody,  use.  and  preservation  of  the 
department's  records,  papers,  and 
property.  Many  departments  and 
agencies  have.promulgated  such 
regulations  to  provide  procedures  for 
the  disclosure  of  official  records  and  . 
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information.  Generally,  these  are  termed 
Toiihy  regidations.  after  the  Supreme 
Court's  decision  in  United  States  ex  rel. 
Touhyv.  Regan,  340  U.S.  462  (1951).  In 
that  case,  the  Supreme  Court  held  that 
an  agency  employee  could  not  be  held 
in  contempt  for  refusing  to  disclose 
agency  records  or  information  when 
following  instructions  of  his  or  her 
supervisor  regarding  the  disclosure  that 
were  issued  pursuant  to  agency 
regulations.  As  such,  an  agency's  Touhy 
regidations  are  the  instructions  agency 
employees  are  to  follow  when  those 
employees  receive  requests  or  demands 
to  testify  or  othenvise  disclose  agency 
records  or  information. 

Treasury's  Touhy  regulations  are 
codified  in  sections  1.8  through  1.12  of 
title  31  of  the  Code  of  Federal 
Regulations.  These  regulations  provide 
that  employees  of  the  Departmental 
Offices  of  the  Department  of  the 
Treasury  may  not  disclose  documents  or 
information  in  response  to  a  demand  or 
other  order  of  a  court  or  any  other 
authority  without  first  being  authorized 
to  do  so.  The  purpose  of  these 
regulations  is  to  conserve  valuable 
agency  resources,  protect  Treasury 
employees  from  becoming  enmeshed  in 
litigation,  and  to  protect  sensitive 
govenunent  information  and  decision 
making  processes. 

This  interim  final  rule  revises  the 
regulations  to  prescribe  the  factors 
Treasury  officials  should  consider  when 
deciding  whether  to  allow  disclosiue  of 
documents  and  information  and  which 
officials  may  make  these  decisions.  This 
rule  also  makes  a  nimiber  of  clarifying 
and  technical  amendments  to  the 
current  regulations. 

n.  Analjrsis  of  the  Interim  Final  Rule 

Section  1.8    Scope 

This  section  is  amended  to  exclude 
references  to  the  United  States  Savings 
Bonds  Division  and  the  United  States 
Secret  Service.  The  Savings  Bond 
Division  is  currently  a  part  of  the 
Bureau  of  the  Public  Debt  and  the  Secret 
Service  will  become  a  component  of  the 
Department  of  Homeland  Security  on 
March  1,  2003.  This  section  also  is 
amended  to  make  clear  that  all  offices 
and  bureaus  of  the  Department  are 
covered  by  this  subpart,  except  to  the 
extent  that  the  bureaus  enact  their  own 
regidations  governing  the  subject  matter 
of  a  provision  of  this  subpart. 

Section  1.11    Testimony  or  the 
Production  of  Records  in  a  Court  or 
Other  Proceeding 

This  section  sets  forth  the  policies 
and  procedures  of  the  Department 
regarding  the  testimony  of  employees  as 


witnesses  in  legal  proceedings  and  the 
production  or  disclosure  of  Treasury 
documents  for  use  in  legal  proceedings. 

Paragraph  (a)  describes  the 
applicabiUfy  of  section  1.11.  It  specifies 
that  section  1.11  does  not  apply  (1)  to 
an  employee's  testimony  regarding 
matters  that  are  unrelated  to  the  official 
business  of  the  Department  and  (2)  to 
access  to  records  pursuant  to  the 
Freedom  of  Information  Act,  the  Privacy 
Act,  or  the  Trade  Secrets  Act.  Paragraph 
(a)  also  clarifies  that  the  procedures  of 
section  1.11  only  provide  guidance  for 
the  internal  operations  of  the 
Department  and  do  not  create  any  rights 
or  benefits  enforceable  at  law  by  a  parfy 
against  the  United  States. 

Paragraph  (b)  defines  various  terms 
used  in  section  1.11. 

Paragraph  (c)  sets  forth  the  general 
policy  of  the  Department  concerning 
requests  that  employees  testify  or 
provide  documents  or  other  information 
in  litigation.  This  policy  provides  that 
employees  may  not  respond  to  a 
demand,  produce  any  documents, 
provide  testimony  regarding  any 
information  relating  to,  or  based  upon 
Department  documents,  or  disclose  any 
information  or  produce  materials 
acquired  as  part  of  the  performance  of 
that  employee's  official  duties  or  official 
status,  without  the  prior  authorization 
of  the  General  Counsel  or  the 
appropriate  agency  counsel. 

Paragraph  (d)  sets  forth  procedures 
applicable  to  requests  for  testimony  or 
the  production  of  documents.  Paragraph 
(d)(1)  provides  that  requests  directed  at 
the  Department  for  testimony  by  an 
employee  of  the  Departmental  Offices  or 
for  the  production  of  docimients  are  to 
be  directed  to  the  General  Counsel  of 
the  Department.  Requests  for  testimony 
by  an  employee  of  a  Treasury  office  or 
biu^au  are  to  be  directed  to  the  Chief  or 
Legal  Coimsel  of  the  office  or  bureau. 

Paragraph  (d)(2)  provides  that 
subpoenas  or  other  requests  for 
testimony  or  the  production  of 
dociunents  directed  at  a  Department 
employee  be  served  in  accordance  with 
the  Federal  Rules  of  Civil  or  Criminal 
Procedure,  or  applicable  State 
procedure. 

Paragraph  (d)(3)  provides  that  any 
request  for  testimony  or  the  production 
of  documents  in  litigation  in  which 
neither  the  Department  nor  the  United 
States  is  a  party  be  supported  by  an 
affidavit  setting  forth  the  nature  of  the 
litigation,  describing  the  nature  of  the 
testimony  and/ or  documents  sought, 
and  explaining  why  the  testimony  and/ 
or  dociunents  are  desired. 

Paragraph  (d)(4)  provides  that 
employees  may  not  give  testimony  or 
produce  documents  in  connection  with 


legal  proceedings  without  the  approval 
of  agency  counsel. 

Paragraph  (e)  sets  forth  the  factors  to 
be  considered  by  agency  counsel  when 
reviewing  requests  for  testimony  or 
records.  These  factors  include  (1)  the 
burden  on  government  resources,  (2) 
applicable  privileges,  and  (3)  the 
potential  release  of  classified 
documents.  The  factors  enumerated  in 
paragraph  (e)  are  not  exclusive  and 
other  relevant  factors  may  be  considered 
in  appropriate  circumstances. 

Paragraph  (f)  provides  that  requests 
for  employees  to  provide  expert 
testimony  shall  be  denied  except  in 
cases  of  exceptional  need  and  when  the 
matter  is  not  adverse  to  the  interests  of 
the  Department.  This  provision  is 
designed  to  ensure  that  the 
Department's  resources  are  not 
consumed  by  repeated  requests  for 
employee  expert  testimony.  This 
provision  also  allows  former  employees 
who  hire  themselves  out  as  experts  in 
the  subject  area  in  which  they  worked 
while  with  the  government  to  provide 
testimony,  as  long  as  the  testimony 
involves  only  the  employee's  general 
expertise. 

Paragraph  (g)  sets  forth  procedures  to 
be  followed  by  an  employee  when 
agency  counsel  determines  that  it  is  not 
appropriate  to  comply  with  a  request  for 
testimony  or  the  production  of 
documents. 

Section  1.12    Regulations  Not 
Applicable  to  Official  Request 

This  section  currenUy  provides  that 
subpart  B  does  not  apply  to  official 
requests  made  by  other  government 
agencies  or  officials,  uidess  it  appears 
that  granting  a  request  would  be  in 
violation  of  law  or  inimical  to  the  public 
interest.  The  interim  final  rule  clarifies 
that  agency  counsel  should  be  consulted 
if  an  employee  has  any  doubt 
concerning  the  applicabilify  of  this 
section  to  a  particidar  request. 

m.  Procedural  Requirements  ^ 

Because  this  rule  relates  to  agency 
management  and  personnel,  and 
because  it  merely  amends  Treasury's 
existing  regulations  to  more  closely    , 
parallel  similar  regulations  adopted  by' 
other  Federal  agencies,  it  is  not  subject 
to  notice  and  public  procedure  pursuant 
to  5  U.S.C.  553(a)(2)  and  (b)(B).  For  die 
same  reasons,  a  delayed  effective  date  is 
not  required  pursuant  to  5  U.S.C. 
553(a)(2)  and  (d)(3).  Nevertheless,  the 
Department  will  consider  any  public 
comments  on  this  interim  final  rule 
before  issuing  a  final  rule. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
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of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  do  not  apply. 

It  has  been  detennined  that  this 
interim  flnal  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  31  CFR  Part  1 

Courts,  Freedom  of  information. 
Government  employees,  and  Privacy. 

Therefore,  for  the  reasons  discussed 
in  the  preamble,  31  CFR  part  1  is 
amended  as  set  forth  below: 

PART  1— {AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552,  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

2.  Jhe  second  sentence  of  §1.8  is 
amended  by  removing  the  references  to 
the  United  States  Savings  Bond  Division 
and  the  United  States  Secret  Service. 
The  amended  sentence  reads  as  follows: 

f1.8    Scope.  , 

*   *   *  This  subpart  is  applicable  to 
the  Departmental  Offices  and  to  the 
bureaus  of  the  Department  as  deHned  in 
§  1.1(a)  of  this  part,  except  to  the  extent 
that  bureaus  of  the  Department  have 
adopted  separate  guidance  governing 
the  subject  matter  of  a  provision  of  this 
subpart. 

3.  Section  1.9  is  republished  and 
reads  as  follows: 

§1.9    Records  not  to  b«  ottterwis* 
withdrawn  or  disclosad. 

Except  in  accordance  with  this  part, 
or  as  otherwise  authorized.  Treasury 
Department  officers  and  employees  are 
prohibited  from  making  records  or 
duplicates  available  to  any  person  who 
is  not  an  officer  or  employee  of  the 
Department,  and  are  prohibited  from 
withdrawing  any  such  records  or 
duplicates  from  the  files,  possession  or 
control  of  the  Department. 

4.  Section  1.10(a)  is  revised  to  read  as 
follows: 

fl.10    Oral  information. 

(a)  Officers  and  employees  of  the 
Department  may,  in  response  to 
requests,  orally  provide  information 
contained  in  records  of  the  Department 
that  are  determined  to  be  available  to 
the  public.  If  the  obtaining  of  such 
information  requires  a  search  of  records, 
a  written  request  and  the  payment  of  the 
fee  for  a  record  search  set  forth  in  §  1.6 
will  be  required. 
***** 

5.  Section  1.11  is  revised  to  read  as 
follows: 


§1.11    Testinfony  or  the  production  of 
records  in  a  court  or  other  proceeding. 

(a)  Applicability.  (1)  This  section  sets 
forth  the  policies  and  procedures  of  the 
Department  regarding  the  testimony  of 
employees  and  former  employees  as 
witnesses  in  legal  proceedings  and  the 
production  or  disclosure  of  information 
contained  in  Department  documents  for 
use  in  legal  proceedings  pursuant  to  a 
request,  order,  or  subpoena  (collectively 
referred  to  in  this  subpart  as  a  demand). 

(2)  This  section  does  not  apply  to  any 
legal  proceeding  in  which  an  employee 
is  to  testify  while  on  leave  status 
regarding  facts  or  events  that  are 
unrelated  to  the  official  business  of  the 
Department. 

(3)  (i)  Nothing  in  this  section  affects 
the  rights  and  procedures  governing 
public  access  to  records  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  or  the  Privacy  Act  (5  U.S.C.  552a). 

(ii)  Demands  in  legal  proceedings  for 
the  production  of  records,  or  for  the 
testimony  of  Department  employees 
regarding  information  protected  by  the 
Privacy  Act  (5  U.S.C.  552a),  the  Trade 
Secrets  Act  (18  U.S.C.  1905),  or  other 
confidentiality  statutes,  must  satisfy  the 
requirements  for  disclosure  set  forth  in 
those  statutes  and  the  applicable 
regulations  of  this  part  before  the 
records  may  be  provided  or  testimony 
given. 

(4)  This  section  is  intended  only  to 
provide  guidance  for  the  internal 
operations  of  the  Department  and  to 
inform  the  public  about  E)epartment 
procedures  concerning  the  service  of 
process  and  responses  to  demands  or 
requests,  and  the  procedures  specified 
in  this  section,  or  the  failure  of  any 
Treasury  employee  to  follow  the 
procedures  specified  in  this  section,  are 
not  intended  to,  do  not,  and  may  not  be 
relied  upon  to  create  a  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  by  a  party  against  the  United  States. 

(b)  Definitions.  For  purposes  of  this 
section: 

( 1 )  Agency  counsel  means: 

(i)  With  respect  to  the  Departmental 
Offices,  the  General  Counsel;  and 

(ii)  With  respect  to  a  bureau  or  ofifice 
of  the  Department,  the  Chief  Counsel  or 
Legal  Counsel  (or  his/her  designee)  of 
such  bureau  or  office. 

(2)  Demand  means  a  request,  order,  or 
subpoena  for  testimony  or  documents 
related  to  or  for  possible  use  in  a  legal 
proceeding. 

(3)  Department  means  the  United 
States  Department  of  the  Treasiiry. 

(4)  Document  means  any  record  or 
other  property,  no  matter  what  media 
and  including  copies  thereof,  held  by 
the  Department,  including  without 
limitation,  official  letters,  telegrams. 


memoranda,  reports,  studies,  calendar 
and  diary  entries,  maps,  graphs,  ^     " 
pamphlets,  notes,  charts,  tabulations, 
analyses,  statistical  or  informational 
accumulations,  any  kind  of  summaries 
of  meetings  and  conversations,  film 
impressions,  magnetic  tapes  and  sound 
or  mechanical  reproductions. 

(5)  Employee  means  all  employees  or 
officers  of  the  Department,  including 
contractors  and  any  other  individuals 
who  have  been  appointed  by,  or  are 
subject  to  the  supervision,  jurisdiction 
or  control  of  the  Secretary.  The 
procediu^s  established  within  this 
subpart  also  apply  to  former  employees 
of  the  Department  where  specifically 
noted. 

(6)  General  Counsel  means  the 
General  Counsel  of  the  Department  or 
other  Department  employee  to  whom 
the  General  Counsel  has  delegated 
authorify  to  act  under  this  subpart. 

(7)  Legal  proceeding  means  all 
pretrial,  trial  and  post  trial  stages  of  all 
existing  or  reasonably  anticipated 
judicial  or  administrative  actions, 
hearings,  investigations,  or  similar 
proceedings  before  courts,  commissions, 
boards,  grand  juries,  or  other  tribimals, 
foreign  or  domestic.  This  phrase 
includes  all  phases  of  discovery  as  well 
as  responses  to  formal  or  informal 
requests  by  attorneys  or  others  involved 
in  legal  proceedings. 

(8)  Official  business  means  the 
authorized  business  of  the  Department. 

(9)  Secretary  means  the  Secretary  of 
the  Treasury. 

(10)  Testimony  means  a  statement  in 
any  form,  including  personal 
appearances  before  a  court  or  other  legal 
tribimal,  interviews,  depositions, 
telephonic,  televised,  or  videotaped 
statements  or  any  responses  given 
during  discovery  or  similar  proceedings, 
which  response  would  involve  more 
than  the  production  of  documents. 

(c)  Department  policy.  No  current  or 
former  employee  shall,  in  response  to  a 
demand,  produce  any  Department 
documents,  provide  testimony  regarding 
any  information  relating  to  or  based 
upon  Department  documents,  or 
disclose  any  information  or  produce 
materials  acquired  as  part  of  the 
performance  of  that  employee's  official 
duties  or  official  status,  without  the 
prior  authorization  of  the  General 
Counsel  or  the  appropriate  agency 
counsel. 

(d)  Procedures  for  demand  for 
testimony  or  production  of  documents. 
(1)  A  demand  directed  to  the 
Department  for  the  testimony  of  a 
Department  employee  or  for  the 
production  of  documents  shall  be 
served  in  accordance  with  the  Federal 
Rules  of  Civil  Procedure,  Federal  Rules 
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of  Criminal  Procedure,  or  applicable 
state  procedures  and  shall  be  directed  to 
the  General  Counsel,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220,  or  to  the 
Chief  or  Legal  Counsel  of  the  concerned 
Department  component.  Acceptance  of  a 
demand  shall  not  constitute  an 
admission  or  waiver  with  respect  to 
jiuisdiction,  propriety  of  service, 
improper  venue,  or  any  other  defense  in 
law  or  equity  available  imder  the 
applicable  laws  or  rules. 

(2)  A  subpoena  or  other  demand  for 
testimony  directed  to  an  employee  or 
former  employee  shall  be  served  in 
accordance  with  the  Federal  Rules  of 
Civil  or  Criminal  Procedure  or 
applicable  State  procedure  and  a  copy 
of  the  subpoena  shall  be  sent  to  agency 
counsel. 

(3)(i)  In  court  cases  in  which  the 
United  States  or  the  Department  is  not 
a  party,  where  the  giving  of  testimony 
or  the  production  of  dociunents  by  the 
Department  or  a  current  or  former 
employee  is  desired,  an  affidavit  (or  if 
that  is  not  feasible,  a  statement)  by  the 
litigant  or  the  litigant's  attorney,  setting 
forth  the  information  with  respect  to 
which  the  testimony  or  production  is 
desired,  must  be  submitted  in  order  to 
obtain  a  decision  concerning  whether 
such  testimony  or  production  will  be 
authorized.  Such  information  shall 
include:  the  title  of  the  legal  proceeding, 
the  forum,  the  requesting  party's  interest 
in  the  legal  proceeding,  the  reason  for 
the  demand,  a  showing  that  the  desired 
testimony  or  document  is  not 
reasonably  available  from  any  other 
source  and,  if  testimony  is  requested, 
the  intended  use  of  the  testimony,  a 
general  summary  of  the  desired 
testimony,  and  a  showing  that  no 
dociunent  could  be  provided  and  used 
in  Ueu  of  testimony.  The  purpose  of  this 
requirement  is  to  assist  agency  counsel 
in  making  an  informed  decision 
regarding  whether  testimony  or  the 
production  of  document  should  be 
authorized.  Permission  to  testify  or 
produce  documents  will,  in  all  cases,  be 
limited  to  the  information  set  forth  in 
the  affidavit  or  statement,  or  to  such 
portions  thereof  as  may  be  deemed 
proper. 

(ii)  Agency  counsel  may  consult  or 
negotiate  with  an  attorney  for  a  party,  or 
the  party  if  not  represented  by  an 
attorney,  to  refine  or  limit  a  demand  so 
that  compliance  is  less  burdensome  or 
obtain  information  necessary  to  make 
the  determination  required  by  paragraph 
(e)  of  this  section.  Failure  of  the  attorney 
or  party  to  cooperate  in  good  faith  to 
enable  agency  counsel  to  make  an 
informed  determination  imder  this 
subpart  may  serve,  where  appropriate, 


as  a  basis  for  a  determination  not  to 
comply  with  the  demand. 

(iii)  A  determination  under  this 
subpart  to  comply,  or  not  to  comply  with 
a  demand  is  without  prejudice  as  to  any 
formal  assertion  or  waiver  of  privilege, 
lack  of  relevance,  technical  deficiency 
or  any  other  groimd  for  noncompliance. 

(4)(i)  Employees  shall  immediately 
refer  all  inquiries  and  demands  made  on 
the  Department  to  agency  counsel. 

(ii)  An  employee  who  receives  a 
subpoena  shall  immediately  forward  the 
subpoena  to  agency  counsel.  Agency 
counsel  will  determine  the  manner  in 
which  to  respond  to  the  subpoena. 

(e)  Factors  to  be  considered  by  agency 
counsel.  (1)  In  deciding  whether  to 
authorize  the  release  of  official 
information  or  the  testimony  of 
personnel  concerning  official 
information  (hereafter  referred  to  as  "the 
disclosure")  agency  counsel  shall 
consider  the  following  factors: 

(i)  Whether«the  request  or  demand  is 
unduly  burdensome; 

(ii)  Whether  the  request  would 
involve  the  Department  in  controversial 
issues  um«lated  to  the  Department's 
mission; 

(iii)  Whether  the  time  and  money  of 
the  United  States  would  be  used  for 
private  pxuposes; 

(iv)  The  extent  to  which  the  time  of 
employees  for  conducting  official^ 
business  would  be  compromised; 

(v)  Whether  the  public  might 
misconstrue  variances  between  personal 
opinions  of  employees  and  Department 
policy; 

(vi)  Whether  the  request  demonstrates 
that  the  information  requested  is 
relevant  and  material  to  the  action 
pending,  genuinely  necessary  to  the 
proceeding,  unavailable  from  other 
sources,  and  reasonable  in  its  scope; 

(vii)  Whether  the  number  of  similar 
requests  would  have  a  cumulative  effect 
on  the  expenditure  of  agency  resources; 

(viii)  Whether  disclosure  otherwise 
would  be  inappropriate  under  the 
circiunstances;  and 

(ix)  Any  other  factor  that  is 
appropriate. 

(2)  Among  those  demands  and 
requests  in  response  to  which   . 
compliance  will  not  ordinarily  be 
authorized  are  those  with  respect  to 
which  any  of  the  following  factors 
exists: 

(i)  The  disclosure  would  violate  a 
statute.  Executive  order,  or  regulation; 

(ii)  The  integrity  of  the  administrative 
and  deliberative  processes  of  the 
Department  would  be  compromised; 

(iii)  The  disclosure  would  not  be 
appropriate  under  the  rules  of 
procedure  governing  the  case  or  matter 
in  which  the  demand  arose; 


(iv)  The  disclosure,  including  release 
in  camera,  is  not  appropriate  or 
necessary  imder  the  relevant  substantive 
law  concerning  privilege; 

(v)  The  disclosiu^,  except  when  in 
camera  and  necessary  to  assert  a  claim 
of  privilege,  would  reveal  information 
properly  classified  or  other  matters 
exempt  from  unrestricted  disclosure;  or 

(vi)  The  disclosing  would  interfere 
with  ongoing  enforcement  proceedings, 
compromise  constitutional  rights,  reveal 
the  identity  of  an  intelligence  soiut:e  or 
confidential  informant,  or  disclose  trade 
secrets  or  similarly  confidential 
commercial  or  financial  information. 

(f)  Requests  for  opinion  or  expert 
testimony.  (1)  Subject  to  5  CFR 
2635.805,  An  employee  shall  not 
provide,  with  or  without  compensation, 
opinion  or  expert  testimony  concerning 
official  information,  subjects,  or 
activities,  except  on  behalf  of  the  United 
States  or  a  party  represented  by  the 
Department  of  Justice,  without  written  . 
approval  of  agency  counsel. 

(2)  Upon  a  showing  l)y  the  requestor 
of  exceptional  need  or  imique 
circiunstances  and  that  the  anticipated 
testimony  will  not  be  adverse  to  the 
interests  of  the  Department  or  the 
United  States,  agency  counsel  may,  in 
writing,  grant  authorization  for  an 
employee,  or  former  employee,  to 
appear  and  testify  at  no  expense  to  the 
United  States. 

(3)  Any  expert  or  opinion  testimony 
by  a  former  employee  of  the  Department 
shall  be  excepted  from  §  1.11(f)(1)  where 
the  testimony  involves  only  general 
expertise  gained  while  employed  at  the 
Department. 

(g)  Procedures  when  agency  counsel 
directs  an  employee  not  to  testify  or 
provide  documents.  (1)  If  agency 
counsel  determines  that  an  employee  or 
former  employee  should  not  comply 
with  a  subpoena  or  other  request  for 
testimony  or  the  production  of 
documents,  agency  counsel  will  so 
inform  the  employee  and  the  party  who 
submitted  the  subpoena  or  made  the 
request. 

(2)  If,  despite  the  determination  of  the 
agency  counsel  that  testimony  should 
not  be  given  and/or  documents  not  be 
produced,  a  court  of  competent 
jurisdiction  or  other  appropriate 
authority  orders  the  employee  or  former 
employee  to  testify  and/or  produce 
documents,  the  employee  shall  notify  , 
agency  counsel  of  such  order. 

(i)  It  agency  counsel  determines  that 
no  further  legal  review  of,  or  challenge 
to,  the  order  will  be  sought,  the 
employee  or  former  employee  shall 
comply  with  the  order. 

(ii)  If  agency  counsel  determines  to 
challenge  the  order,  or  that  further  legal 


12588  Federal  Register / Vol.  68.  No.  51 /Monday,  March  17.  2003 /Rules  and  RegulaUons 


review  is  necessary,  the  employee  or 
former  employee  should  not  comply 
with  the  order.  Where  necessary,  the 
emplof  ee  should  appear  at  the  time  and 
place  set  forth  in  the  subpoena.  If  legal 
coimsel  cannot  appear  on  behalf  of  the 
employee,  the  employee  should  produce 
a  copy  of  this  subpart  and  respectfully 
inform  the  legal  tribunal  that  he/she  has 
been  advised  by  counsel  not  to  provide 
the  requested  testimony  and/or  produce 
documents.  If  the  legal  tribunal  rules 
that  the  subpoena  must  be  complied 
with,  the  employee  shall  respectfully 
decline  to  comply,  citing  this  section 
and  United  States  ex  rel.  Touhy  v. 
Ragen.  340  U.S.  462  (1951). 

6.  The  second  sentence  of  §  1.12  is 
revised  to  read  as  follows: 

§1.12    Regulations  not  applicable  to 
official  request 

*   *   *  Cases  of  doubt  should  be 
referred  for  decision  to  agency  counsel 
(as  defined  in  §  1.11(b)(1)). 

Dated:  March  11,2003. 
David  D.  Aufhauser, 
General  Counsel. 

[FR  Doc.  03-6247  Filed  3-14-03;  8:45  am) 
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POSTAL  RATE  COMMISSION 
39  CFR  Part  3001 

[Docket  No.  RM2003-4;  Order  No.  1362] 
Rule  of  Practice  and  Procedure 

agency:  Postal  Rate  Commission. 
action:  Final  rule. 

summary:  The  Commission  recently 
implemented  a  comprehensive 
electronic  (online)  document  handling 
system.  This  system's  ability  to  provide 
rapid  notice  of  filings  has  overtaken 
practices  that  were  adopted  some  time 
ago  to  address  certain  situations  where 
there  was  special  interest  in  expediting 
notice  of  Postal  Service  requests  and 
distribution  of  other  documents. 
Accordingly,  the  Commission  is  making 
minor  conforming  changes  to  four  sets 
of  provisions  to  align  them  with  the  new 
online  system.  These  changes  preserve 
or  increase  the  expedition  these 
provisions  were  originally  designed  to 
provide. 

DATES:  This  rule  is  effective  April  16, 
2003. 

ADDRESSES:  Submit  comments  via  the 
Commission's  Filing  Online  system, 
which  can  be  accessed  at  http:// 
www.prc.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfraan,  General  Counsel, 
202-789-6818. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

66  FR  33034 

67  FR  67552 

68  FR  46 

Background 

On  October  21,  2002,  the  Commission 
issued  Order  No.  1349  amending  its 
rules  of  practice.  This  order  made 
submitting  documents  via  the  Internet 
using  the  Commission's  Filing  Online 
system  the  standard  method  for  filing 
documents  in  Commission  proceedings. 
The  effective  date  of  the  new  filing 
system  was  January  7,  2003. 

The  Commission's  rules  of  practice 
provide  expedited  procedures  for 
considering  Postal  Service  requests  for  a 
recommended  decision  on  certciin, 
narrowly  defined  changes  to  postal 
rates,  classifications,  or  terms  of  service. 
Currently,  the  Commission  has  four  sets 
of  rules  authorizing  expedited 
proceedings  that  seek  to  achieve 
expedition,  in  part,  through  special 
accelerated  notice,  service,  intervention, 
or  discovery  procedures.  They  were 
adopted  before  Filing  Online  became 
the  standard  procedure  for  filing  and 
serving  documents  in  formal 
Commission  dockets.  Filing  Online  now 
provides  a  faster  and  more  effective 
means  for  performing  most  of  these 
functions.  The  Commission  is 
eliminating  or  simplifying  these  special 
procedures,  as  appropriate,  wherever 
standard  Filing  Online  procediires 
provide  a  faster  and  more  effective 
alternative. 

In  1989,  the  Postal  Service  proposed, 
and  the  Commission  adopted,  a  set  of 
special  rules  for  processing  "Express 
Mail  Market  Response  Rate"  requests. 
See  Order  No.  836,  issued  August  10, 
1989,  and  39  CFR  3001.57  through 
3001.60.  They  are  designed  to  allow 
such  requests  to  be  processed  within  90 
days  of  filing.  39  CFR  3001.60.  To  help 
speed  the  processing  of  such  requests, 
existing  rule  59(c)(1)  authorizes  persons 
wishing  to  participate  in  such  a 
proceeding  to  register  their  name  and 
business  address  with  the  Commission. 
Registrants  are  automatically  made 
parties  to  a  Market  Response  rate 
proceeding  at  the  time  that  the  request 
is  filed.  Existing  rule  59(c)(2)  requires 
the  Postal  Service  to  hand  deliver  a 
copy  of  its  request  on  the  day  that  it  is 
filed  to  registrants  who  maintain  a 
service  address  in  the  Washington 
metropolitan  area,  and  to  serve  other 
registrants  with  a  copy  by  Express  Mail. 
Rule  59(c)(3)  requires  the  Postal  Service 


to  send  by  Express  Mail  to  all 
participants  in  the  most  recent  omnibus 
rate  case,  a  notice  briefly  describing  its 
Market  Response  Rate  Request,  the 
special  rules  under  which  it  was  filed, 
and  advising  them  of  the  deadline  for 
intervention. 

This  registration  and  notification 
scheme  provides  a  model  for  three  other 
sets  of  rules  authorizing  expedited 
proceedings.  Almost  identical 
provisions  are  included  in  the  set  of 
rules  for  processing  "expedited  minor 
classification  cases"  (see  39  CFR 
3001.69b(b),  (c)  and  (d)),  the  rules  for 
"expedited  review  to  allow  market  tests 
of  proposed  mail  classification  changes" 
[see  39  CFR  3001.163(b),  (c)  and  (d)), 
and  the  rules  for  "expedited  review  of 
requests  for  Provisional  Service  Changes 
of  Limited  Duration"  (see  39  CFR 
3001.173(b),  (c)  and  (d)). 

Rationale  for  Making  Minor 
Conforming  Changes 

For  each  of  these  four  sets  of  rules,  the 
purpose  of  these  special  notice, 
intervention,  and  service  procedures 
was  to  accelerate  the  processing  of  these 
requests.  The  Commission's  Filing 
Online  system  and  related  electronic 
document  handling  procedures  can  now 
serve  this  purpose  more  quickly  and 
more  effectively. 

Under  the  Commission's  electronic 
document  handling  procedures,  there  is 
no  longer  a  need  to  maintain  a  list  of 
registrants  who  are  entitled  to  receive  a 
hard  copy  of  a  Postal  Service  request  of 
one  of  these  special  types  promptly  after 
it  is  filedi  On  the  Commission's  website, 
an  interested  person  may  define  a 
"Document  Alert"  rule  that  will  result 
in  notice  from  the  Commission  by  e- 
mail  when  the  Postal  Service  files  a 
request  to  institute  a  proceeding  of  any 
kind,  expedited  or  otherwise.  That 
person  should  be  able  to  download  the 
request  from  the  Commission's  website 
within  30  minutes  of  the  time  that  the 
request  was  accepted  for  filing  by  the 
Commission.  This  is  earlier  than  the 
person  would  have  received  hard  copy 
delivery  of  the  request  from  the  Postal 
Service.  Because  requests  under  these 
expedited  rules  are  expected  to  be  much 
smaller  and  simpler  documents  than 
omnibus  rate  requests,  downloading 
them  from  the  Commission's  website  is 
unlikely  to  strain  the  computing 
resources  of  any  interested  person. 
Under  the  Commission's  electronic 
document  handling  procedures, 
therefore,  the  opportunity  to  register  to 
promptly  receive  a  hard  copy  of  a 
request  in  an  expedited  proceeding  does 
not  provide  an  additional  benefit  of  any 
significance  to  interested  persons. 
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As  noted  above,  the  existing 
registration  scheme  includes  a  provision 
that  automatically  makes  a  person  on 
the  register  an  intervenor  in  any  docket 
that  the  Postal  Service  institutes  under 
these  various  sets  of  expedited 
procedures.  The  only  rationale  for  this 
procedure  that  can  be  inferred  from  the 
administrative  history  of  this  rule  is  that 
this  reduces  the  delay  involved  in 
intervening.  For  example,  there  was  no 
thought  that  registrants  should  be 
required  to  intervene  and  respond  to 
discovery  as  a  condition  of  registration, 
since  they  were  allowed  to  withdraw  as 
interveners  at  any  time.  See 
Memorandum  of  United  States  Postal 
Service  in  Response  to  Presiding 
Officer's  Ruling  No.  RM88-2/1  at  7.  As 
a  means  of  accelerating  intervention, 
registration  is  now  obsolete.  Under 
Filing  Online,  persons  interested  in 
intervening  may  accomplish  this  almost 
instantaneously  by  filing  a  notice  of 
intervention  under  a  temporary  account. 
See  39  CFR  3001.9(e). 

Accordingly,  under  the  revised  rules 
adopted  in  this  order,  the  provisions 
found  in  these  four  sets  of  expedited 
docket  rules  that  contemplate  delivery 
of  hardcopy  Requests  to  a  list  of 
registrants  and  their  automatic 
intervention  will  be  deleted. 

As  noted  above,  these  four  sets  of 
expedited  procedures  currently  require 
the  Postal  Service  to  mail  a  notice  to  all 
participants  in  the  most-recent  omnibus 
rate  case  that  briefly  describes  its 
request,  the  special  rules  under  which  it 
was  filed,  and  alerts  them  of  the 
deadline  for  intervention.  This  function 
is  also  one  that  can  be  performed  faster 
and  more  effectively  under  the 
Commission's  electronic  document 
handling  system.  Under  the  revised 
rules  adopted  in  this  order,  the  Postal 
Service  must  still  prepare  a  notice 
summarizing  its  request  to  institute  an 
expedited  docket.  Rather  than  mailing  it 
to  all  participants  in  the  most  recent 
omnibus  rate  case,  however,  the  Postal 
Service  will  be  required  only  to  file  that 
notice  online.  The  Conmiission  will 
then  post  the  notice  on  its  Daily  Listing 
Page  of  its  Web  site,  where  the  public 
may  view  it  and  download  it 
immediately.  This  will  provide  those 
actively  monitoring  the  Daily  Listing 
Page  with  notice  that  a  request  to 
institute  an  expedited  docket  has  been 
filed,  and  will  provide  it  earlier  than 
imder  the  current  notice  procedure. 

The  Commission's  electronic 
document  handling  system  can  also 
provide  notice  to  those  who  do  not 
actively  monitor  its  website.  An 
important  part  of  that  system  is  the 
"Document  Alert"  feature.  As  discussed 
above,  it  allows  a  person  to  choose  a 


notification  rule  that  will  result  in  an  e- 
mail  from  the  Commission  when  the 
Postal  Service  files  a  request  to  institute 
a  Commission  proceeding  of  any  kind, 
including  an  expedited  proceeding. 
Using  the  "Document  Alert"  function, 
an  interested  person  will  receive 
immediate  notice  of  the  filing  of  such  a 
request.  The  Daily  Listing  page  can  then 
be  accessed  to  view  and  download 
either  the  notice  siunmarizing  the 
request,  or  the  request  itself,  depending 
on  the  person's  degree  of  interest.  This 
elecjfonic  notice  will  be  both  earlier, 
and  more  effective,  than  receiving  a 
hard  copy  notice  in  the  mail. 

The  Commission  will  soon  mail  to 
every  person  that  participated  in  the 
most  recent  omliibus  rate  case  (Docket 
No.  R2001-1)  a  letter  that  will 
specifically  describe  this  use  of  the 
"Document  Alert"  function,  and  will 
include  a  Filing  Online  User  Guide  that 
explains  how  to  take  advantage  of  it. 

The  implementation  of  Filing  Online 
makes  an  additional  revision  of  the 
rules  governing  Express  Mail  Market 
Response  Rate  requests  appropriate.  In 
order  to  accelerate  motion  practice, 
existing  rule  59(e)(4)  provides  that 
objections  to  discovery  requests  made  in 
such  proceedings  be  made  within  10 
days  of  the  discovery  request,  and 
served  "by  hand,  facsimile,  or  expedited 
delivery."  There  is  no  comparable 
provision  in  the  other  three  sets  of 
expedited  procedures  addressed  by  this 
order.  Since  filing  objections  online  will 
provide  a  faster  way  to  communicate 
them  to  the  questioning  party,  these 
special  service  requirements  will  be 
deleted  from  rule  59(e)(4). 

The  minor  revisions  made  in  this 
order  to  these  four  sets  of  expedited 
procedures  conform  their  filing  and 
service  provisions  to  the  general  Filing 
Online  rules.  They  do  so  while 
preserving  or  increasing  the  expedition 
that  they  were  originally  designed  to 
provide.  Since  these  changes  are  not 
prejudicial  to  the  interests  of  any 
prospective  participants  in  Commission 
proceedings,  the  Commission' considers 
it  appropriate  to  make  these  revision 
without  first  issuing  a  notice  of 
proposed  rulemaking.  They  will  become 
effective  30  days  from  the  date  of  this 
Order. 

Ordering  Paragraphs 

It  is  ordered: 

1.  The  revisions  to  §  3001.59(c)  and 
(e)(4),  §  3001.69b(b)  through  (d), 
§  3001.163(b)  through  (d),  and 
§  3001.173(b)  through  (d)  of  the 
Commission's  rules  of  practice,  as  set 
forth  in  the  attachment  to  this  order, 
shall  take  effect  30  days  from  their 
publication  in  the  Federal  Register. 


2.  The  Secretary  shall  cause  this  order 
to  be  published  in  the  Federal  Register. 
By  the  Commission. 

Authority:  39  U.S.C.  3603. 
Issued  March  7,  2003. 
Steven  W.  Wiiiiams. 

Secretary. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  stated  in  the 
accompanying  Ordef,  the  Commission 
adopts  the  following  amendments  to  39 
CFR  part  3001. 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b):  3603;  3622- 
24;  3661;  3662;  3663. 

2.  Amend  §  3001.59  by  revising 
paragraphs  (c)  and  (e)(4)  to  read  as 
follows: 

§3001.59    Market  Response  Rate 
Requests— expedition  of  public  notice  and 
procedural  schedule. 

***** 

(c)(1)  Persons  who  are  interested  in    •  • 
participating  in  Express  Mail  Market 
Response  Rate  Request  cases  may 
ptervene  pursuant  to  §  3001.20  within 
28  days  of  the  filing  of  a  formal  request 
made  under  the  provisions  of  §§  3001.57 
through  3001.60.  Parties  may  withdraw 
from  a  case  by  filing  a  notice  with  the 
Commission. 

(2)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 

§§  3001.57  through  3001.60  it  shall 
comply  with  the  standard  Filing  Online 
procedures  of  §§  3001.9  through 
3001.12. 

(3)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 

§§  3001.57  through  3001.60,  it  shall  on 
that  same  day  file  a  notice  that  briefly 
describes  its  proposal.  Such  notice  shall 
■  indicate  on  its  first  page  that  it  is  a 
notice  of  an  Express  Mail  Market 
Response  Rate  Request  to  be  considered 
under  §§  3001.57  through  3001.60,  and 
identify  the  last  day  for  filing  a  notice 
of  intervention  with  the  Commission. 
*         *         *         *         * 

(e)*  •  ' 

(4)  In  order  to  assist  in  the  rapid 
development  of  an  adequate  evidentiary 
record,  all  participants  may  file 
appropriate  discovery  requests  on  other 
participants  as  soon  as  an  Express  Mail 
Market  Response  Rate  Request  is  filed. 
Ansvyers  to  such  discovery  requests  will 
be  due  within  10  days.  Objections  to 
such  discovery  requests  must  be  filed 
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within  10  days  in  the  form  of  a  Motion 
to  Excuse  from  Answering.  Responses  to 
Motions  to  Excuse  from  Answering 
must  be  filed  within  7  days,  and  should 
such  a  motion  be  denied,  the  answers  to 
the  discovery  in  question  are  due  within 
7  days  of  the  denial  thereof.  It  is  the 
Commission's  intention  that  parties 
resolve  discovery  disputes  informally 
between  themselves  whenever  possible. 
The  Commission,  therefore,  encourages 
the  party  receiving  discovery  requests 
considered  to  be  unclear  or 
objectionable  to  contact  counsel  for  the 
party  filing  the  discovery  requests 
whenever  further  explanation  is  needed, 
or  a  potential  discovery  dispute  might 
be  resolved  by  means  of  such 
communication. 

*  »         *         ♦         * 

3.  Amend  §  3001.69b  by  revising 
paragraphs  (b)  through  (d)  to  read  as 
follows: 

§  3001 .69b    Expedited  minor  classification 
cases'expedition  of  procedural  schedule. 

*  •         •         •         * 

(b)  Persons  who  are  interested  in 
participating  in  proceedings  to  consider 
Postal  Service  requests  for  minor 
changes  in  mail  classification  may 
intervene  pursuant  to  §  3001.20.  Parties 
may  withdraw  from  a  particular  case  by 
filing  a  notice  with  the  Secretary  of  the 
Commission. 

(c)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 

§§  3001.69  through  3001.69c.  it  shall 
comply  with  the  standard  Filing  Online 
procedures  of  §§  3001 .9  through 
3001.12. 

(d)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 
§§3001.69  through  3001.69c,  it  shall  on 
that  same  day  file  a  notice  that  briefly 
describes  its  proposal.  This  notice  shall 
indicate  on  its  first  page  that  it  is  a 
notice  of  a  request  for  a  minor  change 
in  mail  classification  to  be  considered 
under  §§  3001.69  through  3001.69c.  and 
identify  the  last  day  for  filing  a  notice 
of  intervention  with  the  Commission. 
***** 

4.  Amend  §  3001.163  by  revising 
paragraphs  (b)  through  (d)  to  read  as 
follows: 

§  3001 . 1 63    Procedures'expedition  of 
putHic  notice  and  procedural  schedule. 

***** 

(b)  Persons  who  are  interested  in 
participating  in  proceedings  to  consider 
Postal  Service  requests  to  conduct  a 
market  test  may  intervene  pursuant  to 
§  3001.20  within  28  days  after  the  filing 
of  a  formal  request  made  under  the 
provisions  of  this  subpart.  Parties  may 
withdraw  from  a  particular  case  by 


filing  a  notice  with  the  Secretary  of  the 
Commission. 

(c)  When  the  Postal  Service  files  a 
request  under  the  provisions  of  this 
subpart,  it  shall  comply  with  the 
standard  Filing  Online  procedures  of 
§§  3001.9  though  3001.12. 

(d)  When  the  Postal  Service  files  a 
request  under  the  provisions  of  this 
subpart,  it  shall  on  that  same  day  file  a 
notice  that  briefly  describes  its  proposal. 
This  notice  shall  indicate  on  its  first 
page  that  it  is  a  notice  of  a  Market  Test 
Request  to  be  considered  under       ^ 

§§  3001.161  through  3001.166.  and 
identify  the  last  day  for  filing  a  notice 
of  intervention  with  the  Commission. 
***** 

5.  Amend  §  3001.173  by  revising 
paragraphs  (b)  through  (d)  to  read  as 
follows: 

§  3001 .1 73    Procedures— expedition  of 
public  notice  and  procedural  schedule. 

***** 

(b)  Persons  who  are  interested  in 
participating  in  proceedings  to  consider 
Postal  Service  requests  to  establish  a 
provisional  service  may  intervene 
pursuant  to  §  3001.20  within  28  days 
after  the  filing  of  a  formal  request  made 
under  the  provisions  of  this  subpart. 
Parties  may  withdraw  from  a  particular 
case  by  filing  a  notice  with  the  Secretary 
of  the  Commission. 

(c)  When  the  Postal  Service  files  a 
request  under  the  provisions  of  this 
subpart,  it  shall  comply  with  the 
standard  Filing  Online  procedures  of 
§§  3001.9  through  3001.12. 

(d)  When  the  Postal  Service  files  a 
request  imder  the  provisions  of  this 
subpart,  it  shall  on  that  same  day  file  a 
notice  that  briefly  describes  its  proposal. 
Such  notice  shall  indicate  on  its  first 
page  that  it  is  a  notice  of  a  Request  for 
Establishment  of  a  Provisional  Service 
to  be  considered  under  §§  3001.171 
through  3001.176,  and  identify  the  last 
day  for  filing  a  notice  of  intervention 
with  the  Commission. 
***** 

(FR  Doc.  03-6250  Filed  3-14-03;  8:45  am). 

BILUNQ  COOe  7710-FW-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52    « 
[OH15S-2;  FRL-7487-31 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ohio; 
Wittidrawal  of  Direct  Final  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Withdrawal  of  direct  final  rule. 

summary:  Due  to  the  receipt  of  an 
adverse  comment,  the  EPA  is 
withdrawing  the  direct  final  rule 
approving  Ohio's  State  Implementation 
Plan  for  the  Oxides  of  Nitrogen  (NOx) 
State  Implementation  Plan  Call.  In  the 
direct  final  rule  published  on  January 
16,  2003  (68  FR  2211),  EPA  stated  that 
if  EPA  receives  adverse  comment  by 
February  18,  2003,  the  NOx  rule  would 
be  withdrawn  and  not  take  effect.  On 
February  18.  2003.  EPA  subsequently 
received  one  comment  from  American 
Electric  Power  Service  Corporation 
(AEP).  We  believe  this  comment  is 
adverse  and  therefore,  we  are 
withdrawing  the  direct  final  rule.  EPA 
will  address  the  comment  received  from 
AEP  in  a  subsequent  final  action  based 
on  the  proposed  action  published  on 
January  16.  2003. 

DATES:  The  direct  final  rule  published  at 
68  FR  2211  on  January  16.  2003,  is 
withdrawn  as  of  March  17,  2003. 
FOR  FURTHER  INFORMATKDN  CONTACT:  John 
Paskevicz,  Engineer.  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago.  Illinois,  60604. 
Telephone:  (312)  886-6084.  E-Mail 
Address:  paskevicz.john@epa.gov. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  oxides,  Ozone, 
Reporting  and  recordkeeping, 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  March  7,  2003. 
Cheryl  Newton, 

Acting  Regional  Administrator,  Region  5. 

PART  52— [AMENDED] 

Accordingly,  the  addition  of  40  CFR 
52.1870(c)  (127)  is  withdrawn  as  of 
March  17.  2003. 

IFR  Doc.  03-6192  Filed  3-14-03;  8:45  ami 

BtUMQ  COOE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
(AD-FRL-7467-11 
RIN  2060-AG97 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Surface 
Coating  of  Metal  Coll 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTKM:  Final  rule;  technical  correction. 

summary:  On  June  10,  2002,  EPA  issued 
the  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
the  surface  coating  of  metal  coil.  This 
action  wrill  correct  the  timeline  for 
beginning  the  first  semiannual  reporting 
period  and  submitting  the  first 
semiannual  report  as  published  in  the 
NESHAP.  The  correction  is  necessary 
because  the  compliance  period  was 
changed  from  monthly  in  the  proposed 
NESHAP  (65  FR  44616,  July  18,  2000) 
to  annual  in  the  final  NESHAP  (67  FR 
39794,  June  10.  2002),  and  the  timeline 
was  not  corrected  in  the  final  NESHAP 
to  reflect  that  change.  This  action  will 
not  change  the  level  of  health  protection 
of  the  Metal  Coil  Surface  Coating 
NESHAP  or  the  basic  control 
requirements.  The  NESHAP  requires 
new  and  existing  major  sources  to 
control  emissions  of  hazardous  air 


pollutants  (HAP)  to  the  level  reflecting 
application  of  the  maximimi  achievable 
control  technology. 
EFFECTIVE  DATE:  March  17,  2003. 
ADDRESSES:  Docket  No.  A-97-47 
contains  the  supporting  information 
used  in  developing  the  Metal  Coil 
Surface  Coating  NESHAP.  The  EPA 
Docket  Center  is  located  at  the  U.S. 
EPA,  1301  Constitution  Avenue,  NW., 
Room  B102,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rhea  Jones,  Coatings  and  Consimier 
Products  Group  (C539-03),  Emission 
Standards  Division,  U.S.  EPA,  Research 
Triangle  Park,  NC  27711;  telephone 
numlwr  (919)  541-2940;  facsimile 
number  (919)  541-5689;  electronic  mail 
address:  jones.rbea@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Good  Cause.  Section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(B),  provides  that  when  an  agency 
for  good  cause  finds  that  notice  and 


public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  nUe 
without  providing  notice  and  an 
opportunity  for  public  conunent.  The 
EPA  has  determined  that  there  is  good 
cause  for  making  the  technical 
correction  final  without  prior  proposal 
and  opportunity  for  comibent  because 
the  changes  to  the  rule  are  minor 
technical  corrections,  are 
noncontroversial  in  nature,  and  do  not 
substantively  change  the  requirements 
of  the  Metal  Coil  Surface  Coating 
NESHAP.  Thus,  notice  and  public 
procedure  are  imnecessary.  The  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

Regulated  Entities.  All  entities 
regulated  under  the  Metal  Coil  Surface 
Coating  NESHAP  will  be  affected  by  this 
correction.  Categories  and  entities 
potentially  regidated  by  the  NESHAP 
include: 


Category 

NAICS  codes 

Examples  of  potentially  regulated  entities 

Metal  Coil  Coating  Industiy 

.33?812«,     339991.     331112,     331221.     33121. 
331312,    331314,    331315,    332312.    332322, 
332311,    33637;    332813,    332999,    333293, 
336399,  325992,  42183. 

Those  facilrties  that  pertorm  surface  coating  of 
metal  coil  using  HAP-containing  materials. 

^  The  majority  of  facilities  are  included  in  NAICS  332812. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  the 
Metal  Coil  Suiiace  Coating  NESHAP, 
you  should  examine  the  applicability 
criteria  in  §  63.5090  of  the  NESHAP.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the 
appropriate  Regional  Office 
representative.  Worldwide  Web  (WWW). 
In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
action  will  also  be  available  on  the 
WWW  through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  this  action  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

I.  Summary  of  Correctioiis 

Today's  action  consists  of  corrections 
to  40  CFR  63.5180(g)(1),  subparagraphs 
(i)  and  (ii).  In  the  Feiteral  Registn- 
document  published  June  10,  2002  (67 
FR  39794),  these  subparagraphs 


mistakenly  stated  that  the  first 
semiaimual  reporting  period  would 
begin  on  the  compliance  date  specified 
in  §  63.5130  and  end  on  June  30  or 
December  31,  whichever  date  is  the  first 
date  following  the  end  of  the  calendar 
half  following  the  compliance  date.  The 
first  semiaimual  report  would,  therefore, 
be  scheduled  to  be  postmarked  or 
submitted  1  month  later.  Beginning  the 
semiannual  reporting  period  and 
submitting  the  first  semiannual  report  as 
described  in  these  subparagraphs  would 
require  that  facilities  submit  semiannual 
imports  before  the  end  of  the  initial 
compliance  period  and  before 
submitting  a  notification  of  compliance 
status.  Ouir  intent  was  to  require  that  the 
first  semiannual  reporting  period  begin 
on  the  day  following  the  end  of  the 
initial  compliance  period  rather  than  on 
the  compliance  date,  and  end  6  months 
later.  The  first  semiannual  report  woidd 
then  be  submitted  1  month  after  the  end 
of  the  reporting  period. 

n.  Statutory  and  Executive  Order 
Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
Because  EPA  has  made  a  "good  caiise" 


finding  that  this  action  is  not  subject  to 
notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
die  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  et  seq.),  or  to  sections  202  and  205 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA)  (PubUc  Law  No.  104- 
4).  In  addition,  this  action  does  not 
significanUy  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of  the 
UMRA.  The  technical  corrections  also 
do  not  significanUy  or  uniquely  affect  • 
the  commxmities  of  tribal  governments, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  The 
technical  corrections  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23, 1997),  because  it  is  not 
economically  significant. 

The  technical  corrections  action  does 
not  involve  technical  standards.  The 
EPA's  compliance  with  §  12(d)  of  the 
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National  Technology  Transfer  and 
Advancement  Act  of  1995  (Pub.  L.  No.  , 
104-113.  section  12(d)  (15  U.S.C.  272 
note))  has  been  addressed  in  the 
preamble  of  the  underlying  final  rule 
(67  FR  39794.  June  10.  2002).  The 
technical  corrections  also  do  not  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629. 
February  16, 1994).  In  issuing  the 
technical  corrections,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7.  1996). 
The  EPA  has  complied  with  Executive 
Order  12630  (53  FR  8859.  March  15. 
1988)  by  examining  the  takings 
implications  of  the  technical  corrections 
in  accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order.  The  technical 
corrections  do  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501.  et  seq.). 
The  EPA's  compliance  with  these 
statutes  and  Executive  Orders  for  the 
underlying  rule  is  discussed  in  the  June 
10,  2002,  Federal  Register  notice 
containing  the  metal  coil  surface  coating 
final  rule. 

The  technical  corrections  are  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  because  they  are  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

The  Congressional  Review  Act  (CRA) 
(5  U.S.C.  801.  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  hnding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement  (5  U.S.C. 
808(2)).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  March 
17,  2003.  The  EPA  will  submit  a  report 
containing  the  technical  corrections  and 


other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  correction  notice  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  7,  2003. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  SSSS— National  Emisalon 
Standards  for  Hazardous  Air 
Pollutants:  Surface  Coating  of  Metal 
Coil 

2.  Section  63.5180  is  amended  by 
revising  paragraphs  (g)(l)(i)  and  (g)(l)(ii) 
to  read  as  follows: 

163^180    What  rsports  must  I  sutmtit? 

•  *         •        *        • 

(D*  *  • 

(i)  The  first  semiannual  reporting 
period  begins  1  day  after  the  end  of  the 
initial  compliance  period  described  in 
§  63.5130(d)  that  applies  to  your 
affected  source  and  ends  6  months  later, 

(ii)  The  first  semiaimtial  compliance 
report  must  cover  the  first  semiannual 
reporting  period  and  be  postmarked  or 
delivered  no  later  than  30  days  after  the 
reporting  period  ends. 

•  •        •        •        • 

IFR  Doc.  03-6301  Filed  3-14-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

lFRL-7467-6] 

Historic  Area  Remediation  Site 
(HARS>— Specific  Polychiorinated 
Biphanyi  Worm  Tissue  Criterion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  today  modifies 
the  designation  of  the  Historic  Area 
Remediation  Site  (hereinafter  referred  to 
as  HARS)  by  establishing  a  HARS^ 
specific  worm  tissue  polychiorinated 
biphenyl  (PCB)  criterion  of  113  parts  per 
billion  (ppb)  for  use  in  determining  the 
suitability  of  proposed  dredged  material 
for  use  as  Remediation  Material.  This 
amendment  to  the  HARS  designation 
establishes  a  pass/^1  criterion  for 
evaluating  PCBs  in  worm  tissue  from 
bioaccumulation  tests  performed  on 
dredged  material  proposed  for  use  at  the 
HARS  as  Remediation  Material.  The 
PCB  criterion  will  remain  in  effect  until 
after  EPA  and  the  U.S.  Army  Corps  of 
Engineers  (USAGE)  complete  their 
review  of  the  2002  scientific  peer  review 
comments  on  the  HARS  testing 
evaluation  process  used  for 
bioaccumulation  data  from  dredged 
material  proposed  for  use  at  the  HARS 
as  Remediation  Material  for  human 
health  effects,  conduct  and  respond  to 
the  comments  on  the  future  scientific 
peer  review  on  the  HARS  testing 
evaluation  process  used  for 
bioaccumulation  data  from  dredged 
material  proposed  for  use  at  the  HARS 
as  Remediation  Material  for  ecological 
effects,  and  revise,  as  necessary,  the 
HARS  testing  evaluation  process  used 
for  bioacciimulation  data  from  dredged 
material  proposed  for  use  as 
Remediation  Material  at  the  HARS  for 
all  contaminants  of  concern  in 
accordance  with  the  September  27.  2000 
Memorandiun  of  Agreement  (MOA) 
(USEPA.  2000a)  between  EPA  and  the 
USAGE. 

Among  other  things,  the  September 
27,  2000  MOA  established  an  interim 
guidance  value  of  113  ppb  for  PCBs  in 
the  tissues  of  bioassayed  worms,  to  be 
considered  when  determining  whether 
proposed  dredged  material  from  the 
New  York/New  Jersey  Harbor  is 
acceptable  for  placement  at  the  HARS. 
At  the  time  of  the  MOA,  the  agencies 
agreed  that,  while  the  peer  review  was 
not  complete,  the  implementation  of 
this  interim  change  was  warranted 
based  upon  existing  information.  This 


change  is  designed  to  ensure  that  the 
remedial  goals  of  the  HARS  will  be  met. 

Upon  signing  the  MOA,  EPA 
withdrew  its  concurrence  (given  prior  to 
the  MOA)  for  the  U.S.  Gypsiun 
Corporation  to  place  dredged  material  at 
the  HARS  as  Remediation  Material.  U.S. 
Gypsum  brought  suit  against  the  USAGE 
and  EPA.  and  in  a  July  10,  2002 
decision,  the  U.S.  District  Court, 
Southern  District  of  New  York,  held  that 
the  announcement  of  the  113  ppb 
interim  value  in  the  MOA  was  de  facto 
rulemaking  that  should  have  been  the 
subject  of  public  notice  and  comment. 
This  rulemaking  is  intended  to  address 
the  court's  concerns. 

DATES:  This  final  regulation  is  effective 
on  April  16,  2003. 

ADDRESSES:  1.  Electronically.  You  may 
obtain  electronic  copies  of  this 
document  and  various  support 
docimients  from  the  EPA  Home  page  at 
the  Federal  Register  http:// 
www.epa.gov/fedrgstr/,  or  on  EPA 
Region  2's  Home  page  at:  http:// 
www.epa.gov/region02/water/dredge. 


2.  In  person.  The  complete 
administrative  record  for  this  action  has 
been  established  and  includes 
supporting  documentation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  Copies  of  information  in  the 
record  are  available  upon  request.  The 
official  record  of  this  rulemaking  is 
available  for  inspection  at  the  EPA 
Region  2  Library,  16th  Floor,  290 
Broadway,  New  York,  NY  10007-1866. 
For  access  to  the  docket  materials,  call 
Rebecca  Garvin  at  (212)  637-3185 
between  9  a.m.  and  3:30  p.m.  Monday 
through  Friday,  excluding  legal 
holidays,  for  an  appointment.  The 
record  is  also  available  for  viewing  at 
EPA  Region  2's  Edison,  NJ  Office 
Library,  2890  Woodbridge  Avenue, 
Building  209,  MS-245,  Edison,  New 
Jersey  08837.  For  access  to  the  docket 
materials  at  this  facility,  call  Ms. 
Margaret  Esser  (732)  321-6762  between 
9  a.m.  and  3:30  p.m.  Monday  through 
Friday,  excluding  legal  holidays,  for  an 
appointment.  The  EPA  public 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Douglas  Pabst.  Team  Leader,  Dredged 
Material  Management  Team,  U.S. 
Environmental  Protection  Agency 
Region  2,  290  Broadway,  New  York.  NY 
10007-1866  (E-mail 
pabst.douglas@epa.gov)  (212)  637-3797. 

SUPPLEMENTARY  INFORMATION: 

L  Regulated  Entities 

Entities  potentially  affected  by  this    ' 
action  include  those  who  might  have 
sought  or  will  seek  permits  or 
authorizations  to  place  dredged  material 
into  ocean  waters  at  the  HARS  for 
purpose  of  remediation,  under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act,  33  U.S.C.  1401  et  seq. 
(hereinafter  referred  to  as  the  MPRSA). 
The  rule  would  primarily  be  of 
relevance  to  entities  in  the  New  York- 
New  Jersey  Harbor  and  surrounding  area 
seeking  permits  from  the  USAGE  to 
place  Remediation  Material  at  the 
HARS,  as  well  as  the  USAGE  itself. 
Potentially  affected  categories  and 
entities  seeking  to  use  the  HARS 
include: 


Category 


Industry 


State/kx»l/tribal  governments 
Federal  Agencies 


Examples  of  potentially  affected  entities 


Ports/facilities  in  NY/NJ  Harbor  and  sun-ounding  areas  seeking  MPRSA  permits  for  dredged  material  to  be 

placed  at  the  HARS. 
Marinas  in  ttie  NY/NJ  Harbor  and  surrounding  areas  seeking  MPRSA  permits  for  dredged  material  to  be 

placed  at  the  HARS. 
Shipyards  in  the  NY/NJ  Harbor  and  surrounding  areas  seeking  MPRSA  permits  for  dredged  material  to  be 

placed  at  the  HARS. 
Berth  owners  in  the  NY/NJ  Hartxx  and  surrounding  areas  seeking  MPRSA  pennits  for  dredged  material  to 

be  placed  at  the  HARS. 
Local  governments  owning  ports  or  berths  in  ttie  NY/NJ  Harbor  and  surrounding  areas  seeking  MPRSA 

pennits  for  dredged  material  to  be  placed  at  the  HARS. 
U.S.  Amiy  Corps  of  Engineers  for  its  proposed  dredging  projects  in  NY/NJ  Harbor  and  sun^ounding  areas 

to  be  placed  at  the  HARS. 
Other  Federal  agencies  (e.g.  U.S.  Navy)  seeking  MPRSA  permits  for  dredged  material  from  NY/NJ  Hartxw 

and  sunxxjnding  areas  to  be  placed  at  the  HARS. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  Ukely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  organization 
is  affected  by  this  action,  you  should 
carefully  consider  whether  your 
organization  is  required  to  obtain  a 
MPRSA  permit  [See  40  CFR  220.1),  and 
you  wish  to  use  the  HARS.  If  you  have 
any  questions  regarding  applicability  of 
this  action  to  a  particular  entity,  please 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Other  entities  potentially  affected  by 
today's  final  rule  would  include 
commercial  and  recreational  fishing 


interests  using  New  York  Bight  Apex 
fishing  and  shellfishing  grounds. 
However,  by  establishing  a  pass/fail 
interim  PCB  tissue  criterion  that  is 
approximately  75  percent  lower  than 
the  previously  established  400  ppb 
worm  tissue  guideliae  for  remediation 
of  areas  adversely  impacted  by  historic 
disposal  activities  (see  discussion 
below),  any  effects  of  today's  final  rule 
on  fishery  euid  shellfish  resources  would 
be  expected  to  be  positive. 

n.  Background 

On  October  8,  2002  EPA  proposed 
modifying  the  designation  of  the  HARS 
by  establishing  a  HARS-specific  worm 
tissue  PCB  criterion  of  113  ppb  for  use 
in  determining  the  suitability  of 
proposed  dredged  material  for  use  as 
Remediation  Material.  (67  FR  62659). 


The  MPRSA  was  enacted  in  1972  to 
address  and  control  the  dumping  of 
materials  into  ocean  waters.  Title  I  of 
MPRSA  authorized  EPA  (and  the 
USAGE  in  the  case  of  dredged  material) 
to  regulate  dumping  in  ocean  waters. 
Since  the  MPRSA  was  enacted,  and 
through  its  subsequent  amendments 
(including  the  Ocean  Dumping  Ban  Act 
of  1988,  which  prohibited  ocean 
dumping  of  sewage  sludge  and 
industrial  waste),  dimiping  in  the  New 
York  Bight  has  been  dramatically 
reduced.    , 

With  few  exceptions,  tlve  MPRSA 
prohibits  the  transportation  of  material 
from  the  United  States  for  the  purpose 
of  ocean  dumping  except  as  may  be 
authorized  by  a  permit  issued  under  the 
MPRSA.  The  MPRSA  divides  permitting 
responsibility  between  EPA  and  the 
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USAGE.  Under  section  102  of  the 
MPRSA,  EPA  has  responsibility  for 
issuing  permits  for  all  materials  other 
than  dredged  material  (e.g.,  flsh  wastes, 
burial  at  sea).  Under  section  103  of  the 
MPRSA.  the  Secretary  of  the  Army  has 
the  responsibility  for  issuing  permits  for 
the  ocean  dumping  of  dredged  material. 
This  permitting  authority  has  been 
delegated  to  the  USAGE.  Determinations 
to  issue  section  103  MPRSA  permits  for 
dredged  material  are  subject  to  EPA 
review  and  concurrence. 

Section  102(c)  of  the  MPRSA  provides 
that  EPA  shall  designate  recommended 
times  and  sites  for  ocean  dumping,  and 
section  103(b)  further  provides  that  the 
USAGE  shall  use  such  EPA  designated 
sites  to  the  maximum  extent  feasible. 
Regulations  implementing  these  and 
other  provisions  of  MPRSA  are  set  forth 
at  40  GFR  parts  220  through  229.  Forty 
CFR  part  228  provides  that  EPA's 
designation  of  an  ocean  dumping  site  is 
accomplished  by  promulgation  of  a  site 
designation  specifying  the  site.  On 
October  1,  1986,  the  Administrator 
delegated  the  authority  to  designate/de- 
designate  ocean  dumping  sites  for 
dredged  material  to  the  Regional 
Administrator  of  the  Region  in  which 
the  site  is  located.  In  accordance  with 
that  authority,  EPA  Region  2  designated 
the  HARS  in  September  1997  for 
placement  of  dredged  material  suitable 
for  use  as  Material  for  Remediation,  40 
GFR  228.15(d)(6);  62  FR  46142  (August 
29, 1997).  Piusuant  to  that  designation, 
use  of  the  HARS  is  restricted  to  dredged 
material  determined  to  be  suitable  for 
use  as  Material  for  Remediation. 

Material  for  Remediation,  or 
Remediation  Material,  is  defined  in  40 
GFR  228.15(d)(6)(A)  as  material 
"selected  so  as  to  ensure  it  will  not 
cause  significant  undesirable  effects 
including  through  bioaccumulation  or 
imacceptable  toxicity,  in  accordance 
with  40  GFR  227.6."  The  HARS  was 
designated  for  continuing  use  until  EPA 
determines  that  the  PRA  (Primary 
Remediation  Area:  a  nine  square 
nautical  mile  area  to  be  remediated)  has 
been  sufficiently  capped  with  at  least  1 
meter  of  the  Material  for  Remediation. 
This  Remediation  Material  is, 
"uncontaminated  dredged  material  (i.e., 
dredged  material  that  meets  current 
Category  I  standards  and  will  not  cause 
significant  undesirable  effects  including 
through  bioaccumulation)"  (Preamble  to 
HARS  designation  Final  Rule  62  FR 
46142).  The  HARS  is  being  managed  to 
reduce  impacts  of  historical  disposal 
activities  at  the  site  to  acceptable  levels 
in  accordance  with  40  GFR  228.11(c). 

On  September  27,  2000,  EPA  and  the 
U.S.  Army  Gorps  of  Engineers  (USAGE) 
entered  into  a  Memorandum  of 


Agreement  (MOA)  that  announced  a 
schedule  and  a  process  by  which  EPA 
and  USAGE  would  review  the  science 
and  the  guidelines  used  in  the 
evaluation  of  dredged  material  proposed 
for  placement  as  Remediation  Material 
at  the  HARS.  Specifically,  the  Agencies 
committed  to  the  shared  objective  of 
completing  the  scientific  peer  review 
process  initiated  by  EPA,  and 
responding  to  input  from  both  the  peer 
review  and  the  public. 

EPA  is  today  modifying  the  HARS 
designation  (40  GFR  228.15(d)(6))  by 
establishing  a  HARS-specific  worm 
tissue  PCB  criterion  of  113  ppb  for 
dredged  material  proposed  for  use  as 
Material  for  Remediation,  pursuant  to 
40  GFR  228.10  and  228.11(c).  This  value 
will  remain  in  effect  imtil  after  EPA  and' 
the  U.S.  Army  Gorps  of  Engineers 
(USAGE)  complete  their  review  of  the 
2002  scientific  peer  review  comments 
on  the  HARS  testing  evaluation  process 
used  for  bioaccumulation  data  from 
dredged  material  proposed  for  use  at  the 
HARS  as  Remediation  Material  for 
human  health  effects,  conduct  and 
respond  to  the  comments  on  the  future 
scientific  peer  review  on  the  HARS 
testing  evaluation  process  used  for 
bioaccumulation  data  from  dredged 
material  proposed  for  use  at  the  HARS 
as  Remediation  Material  for  ecological 
effects,  and  revise,  as  necessary,  the 
HARS  testing  evaluation  process  used 
for  bioacciunulation  data  firom  dredged 
material  proposed  for  use  as 
Remediation  Material  at  the  HARS  for 
all  contaminants  of  concern  in 
accordance  with  the  September  27,  2000 
MOA  between  EPA  and  the  USAGE.  It 
should  be  noted  that  MPRSA  site 
designation  does  not  constitute  or  imply 
EPA's  approval  of  the  placement  of 
particular  material  at  the  site.  Before 
placement  of  the  Material  for 
Remediation  at  the  HARS  may 
commence,  the  USAGE  must  evaluate 
permit  applications  according  to  EPA's 
Ocean  Dumping  Regulations  and  obtain 
EPA's  conciurence. 

in.  Public  Comments 

In  the  preamble  to  the  proposed  rule, 
EPA  requested  public  comment  by 
November  8,  2002,  and  held  two  public 
hearings  (attended  by  an  estimated  total 
of  120  people)  as  follows: 
October  28.  2002,  at  7  PM:  Monmouth 
Beach  Municipal  Auditorium,  22 
Beach  Road,  Monmouth  Beach,  New 
Jersey,  07750  (16  individuals 
presented  testimony). 
October  29.  2002,  at  2  PM:  EPA  Region 
2  NYG  Office,  Conference  Room  2 7 A, 
290  Broadway,  NY,  NY  10007-1866 
(five  individuals  presented 
testimony). 


In  addition  to  the  testimony  and 
comments  provided  at  the  hearings, 
EPA  also  received  220  sets  of  written 
comments  on  the  proposed  action. 
Dredging  and  remediation  of  the 
HARS  has  proven  to  be  a  controversial 
and  complex  issue  in  recent  years.  As 
would  be  expected  in  light  of  such 
controversy,  EPA  received  both 
supportive  and  non-supportive 
comments.  In  developing  the  final  rule, 
EPA  reviewed  and  considered  all  the 
written  comments  as  well  as  those 
received  verbally  at  the  two  public 
hearings.  Most  of  the  comments 
received  were  e-mails  from  elected 
officials,  local  govenunents,  citizens 
and  environmental/public  interest 
groups  that  expressed,  to  varying 
degrees,  support  for  the  113  ppb  HARS- 
specific  worm  tissue  PCB  criterion. 
Many  of  these  conunents  requested  that 
the  proposed  rule  be  adopted  without 
change.  Thus,  the  113  ppb  HARS- 
specific  PCB  worm  tissue  criterion 
appears  to  be  acceptable  to  the  majority 
of  those  who  provided  comments. 
Approximately  40  commenters 
requested  an  end  to  ocean  diunping  and 
placement  of  dredged  material  at  the 
HARS;  for  these  commenters,  the  113 
ppb  HARS-specific  PCB  worm  tissue 
criterion  appears  not  to  have  been 
sufficiently  conservative. 
Approximately  20  comment  letters  were 
critical  and  non-supportive.  Although  in 
the  minority  based  upon  niunber  of 
conunents  received,  they  presented  the 
majority  of  issues  raised.  These  non- 
supportive  comment  letters  were  fitim 
the  USAGE,  New  York  Shipping 
Association,  New  York  City  Economic 
Development  Corporation,  private 
marina  owners,  ferry  operators, 
dredging  applicants,  and  other  business 
groups.  These  comment  letters 
requested  that  EPA  not  finalize  the 
proposed  rule  until  completion  of  the 
human  health  and  ecological  scientific 
peer  review  process.  (That  process 
commenced  in  1998,  and  is  expected  to 
be  completed  in  foiu  to  five  more  years.) 
The  non-supportive  comments  had 
similar  criticism  of  the  proposed  rule. 
Most  expressed  reservations  concerning 
the  scientific  basis  and  economic 
consequences  for  the  HARS-specific 
worm  tissue  PCB  criterion  of  1 1 3  ppb 
and  offered  alternative  ideas  for 
estimating  a  HARS-specific  PCB  worm 
tissue  criterion.  Following  are 
summaries  of  the  most  significant 
among  these  comments: 

Definition  ofPCBs 

A  few  comments  requested  that  EPA 
include  a  definition  of  PGBs  in  the  final 
rule.  For  purposes  of  this  rule  total  PGBs 
are  defined  in  the  EPA  Region  2/USACE 


New  York  District  guidance  dociunent 
entitled.  Guidance  for  Performing  Tests 
on  Dredged  Material  Proposed  for  Ocean 
Disposal  or  the  Regional  Testing  Manual 
(RTM)  (EPA  Region  2/USAGE-NYD. 
1992).  Applicants  are  instructed  to 
analyze  itxe  following  22  PCB  congeners: 
PCB  8, 18,  28,  44,  49,  52,  66,  87, 101, 
105,  118, 128, 138, 153, 170, 180, 183. 
184,  187,  195,  206,  and  209. 

The  recommended  method  for 
estimating  total  PCB  concentrations 
referenced  in  the  RTM  was  changed  on 
February  14, 1996  (EPA,  1996).  The 
change  was  based  on  a  review  of  various 
data  sets  that  measiued  an  extended  list 
of  PCB  congeners  (106  or  more).  The 
data  indicated  that  total  PCB  tissue 
residue  could  be  more  reliably 
estimated  by  doubling  the  subtotal  of 
the  22  PCB  congeners  listed  above.  The 
rationale  and  data  sets  supporting  this 
change  are  described  in  the  human 
health  scientific  peer  review  charge  for 
the  scientific  peer  review  (EPA,  2001). 
After  doubling  the  dredging  project  28- 
day  worm  tissue  bioacciunulation 
results  of  the  22  PCB  congeners  to 
obtain  a  total  PCB  tissue  residue  value 
for  dredged  material,  the  resulting  total 
PCB  tissue  residue  value  is  adjusted  to 
reflect  equilibrium  conditions  (steady 
state)  by  multiplying  by  2.  The  resulting 
total  PCB  tissue  residue  value  for 
dredged  material  will  be  compared  to 
the  113  ppb  HARS-specific  PCB  worm 
tissue  criterion,  for  each  dredging 
project. 

Wait  for  Completion  of  the  2002 
Scientific  Peer  Review  Prior  to 
Promulgating  the  113  ppb  HARS- 
Specific  PCB  Worm  Tissue  Criterion 

A  number  of  those  who  commented 
on  the  proposed  rule  suggested  that  EPA 
should  wait  for  completion  of  the 
scientific  peer  review  prior  to 
promulgating  any  revision  to  the  old 
400  ppb  matrix  value  for  PGBs.  EPA 
categorically  rejects  this  view.  The  400 
ppb  worm  tissue  matrix  value, 
established  as  guidance  in  1981,  was 
based  entirely  on  a  non-degradation 
policy,  and  was  not  based  on  any  kind 
of  risk  assessment.  There  is  broad 
scientific  consensus  that  the  400  ppb 
guidance  value  is  not  adequately 
protective  of  human  health  and  the 
environment.  Failixre  to  revise  the 
matrix  value  could  result  in  propagating 
adverse  impacts  at  the  HARS  that  EPA 
is  endeavoring  to  remediate. 

In  contrast,  the  113  ppb  worm  tissue 
value  is  a  rational,  risk-based  value, 
protective  of  human  health  and  the 
environment,  based  upon  available 
scientific  information  pending 
completion  of  the  current  scientific  peer 
review  and  evaluation  process.  There  is. 


moreover,  solid  evidence  that  further 
protective  measures  are  needed.  For 
example,  for  a  number  of  years,  the 
States  of  New  York  and  New  Jersey  have 
had  advisories  for  "limited 
consiunption"  of  several  species  of  fish 
(striped  bass  and  bluefish)  and  lobster 
tomalley  caught  in  the  waters  of  the 
New  York/New  Jersey  Harbor  and  Bight 
area,  and  have,  in  some  cases, 
prohibited  the  sale,  consumption,  and/ 
or  harvesting  of  fish,  Crustacea,  and 
shellfish  due  to  toxic  contamination, 
especially  of  PGBs  and  dioxins. 

The  HARS  designation  Supplemental 
Environmental  Impact  Statement  (SEIS) 
(USEPA,  1997a),  among  other 
dooiments,  contains  significant 
evidence  that  dredged  material  disposal 
has  contributed  contaminants  to  the 
area,  and  therefore  has  likely 
contributed  to  the  present  conditions 
observed  in  the  New  York  Bight  Apex. 
Organisms  living  in  or  near  these 
degraded  surface  sediments  in 
nearshore  waters  will  be  continually 
exposed  to  contaminants  until  the 
contaminants  are  buried  by  natiual 
sedimentation,  placement  of 
Remediation  Material,  or  otherwise 
isolated  or  removed.  Exposed  sediments 
can  directly  and  indirectly  impact 
benthic  and  pelagic  organisms.  Impacts 
to  terrestrial  organisms  (including 
human  beings)  are  also  possible  if  the 
contaminants  were  to  undergo  trophic 
transfer.  Those  conditions  are  cause  for 
concern.  In  particular,  contaminant 
bioaccumulation  by  infeimal  organisms 
presents  the  potential  for  food  chain/ 
trophic  transfer,  potentially  posing  a 
risk  not  only  to  aquatic  animals  but  also 
to  seafood  consumers.  For  example, 
elevated  levels  of  PGBs  and  dioxin/ 
furan  compounds  were  foundjn  the 
tissues  of  infaunal  species  and  the 
hepatopancreas  of  lobsters  collected 
from  the  vicinity  of  the  former  Mud 
Dump  Site  (MDS).  The  total  PCB  and 
2,3,7,8-TCDD  (dioxin)  levels  in  lobster 
hepatic  tissue  sampled  in  the  Bight 
Apex  exceeded  Food  and  Drug 
Administration  (FDA)  consumption 
guidance  that,  in  most  cases, 
recommends  no  consumption,  or  at  least 
limited  consumption,  at  those  levels. 
[See  SEIS  Chapter  3.5.1.1.)  (USEPA, 
1997a). 

The  113  ppb  criterion  appropriately 
furthers  the  remediation  goals  of  the 
HARS.  The  need  for  remediating  the 
HARS  is  extensively  documented  in  the 
HARS  designation  rulemaking  record, 
including  the  Federal  Register  notices 
(62  FR  26275  and  62  FR  46142),  HARS 
Response  to  Conunents  Document  (EPA, 
1997b)"and  the  HARS  SEIS  (EPA, 
1997a).  Bioaccumulation  in  organisms 
collected  within  the  HARS  was  one  of 


the  factors  leading  to  the  selection  of  the 
Remediation  Alternative  in  the  HARS 
SEIS.  It  is  EPA's  conclusion  that 
continued  use  of  dredged  material  that 
bioacciunulates  above  113  ppb  in  worm 
tissue  would  not  advance,  but  would 
rather  hinder,  the  goals  of  the  HARS 
remediation  and  could  result  in 
increased  tissue  levels  for  organisms 
living  within  the  site.  EPA  also 
concludes  that  continued  ocean 
placement  of  dredged  material  that 
Results  in  total  PCB  bioaccumulation 
above  113  ppb  in  worm  tissue  could 
contribute  to  human  health  effects. 

EPA  strongly  disagrees  with  those 
comments  that  suggest  that  the  current 
peer  review  process  should  be 
completed  before  any  action  is  taken  to 
update  the  old  1981  matrix  value  of  400 
ppb.  EPA  believes  that  it  is  entirely 
inappropriate  to  perpetuate  an  outdated 
and  non-protective  criterion  simply 
because  scientific  consideration  of  the 
matter  is  ongoing.  Indeed,  science  is  by 
definition  always  ongoing,  and  in  this 
context  scientific  developments  will 
continue  long  after  the  ciurent  peer 
review  of  the  HARS  criteria  is 
completed.^Completion  of  the  peer 
review  process  will  certainly  be  an 
important  milestone,  and  EPA 
anticipates  that  at  that  time,  the  criteria 
for  many  contaminants  of  concern  will 
be  revised.  It  is  possible,  p>erhaps  even 
likely,  that  further  revisions  of  the  value 
for  PGBs  will  also  be  made  at  that  time. 
But  it  is  uiueasonable  to  suggest  that 
EPA  should  not  act  today,  based  on  the 
best  scientific  information  available  at 
present,  to  replace  a  demonstrably 
unprotective  value  with  a  protective 
one,  simply  because  better  information 
may  be  available  several  years  from 
now. 

The  scientific  peer  review  process 
was  initiated  in  1998,  continues  today, 
and  more  time  will  be  necessary  to 
complete  it.  EPA  believes  that  the 
interim  PCSB  criterion  is  reasonable, 
based  on  the  currently  available 
scientific  information,  and  is 
appropriately  conservative  to  provide 
for  the  continued  management  of  the 
HARS  to  reduce  impacts  within  the 
Primary  Remediation  Area  (PRA)  to 
acceptable  levels  in  accordance  with  40 
GFR  228.11(c),  as  required  in  40  CFR 
228.15(6)(A).  It  is  important  to 
implement  a  more  appropriately 
conservative  PCB  criterion  now,  rather 
than  to  continue  using  guidelines  that 
could  potentially  perpetuate  benthic 
conditions  that  would  need  further 
remediation. 

It  is  also  important  to  note  that  the 
human  health  portion  of  the  2002 
scientific  peer  review  has  been 
completed.  The  consensus  opinions  of 
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the  scientific  peer  review  panel  are 
reported  in  the  June  20,  2002  report 
entitled  Interim  Consensus  Report  of  the 
HARS  Scientific  Peer  Review.  Phase  1: 
Human  Health  Evaluation  (USEPA, 
2002a).  EPA  intends  to  resume 
Remediation  Material  Workgroup 
(RMW)  meetings  with  the  focus  on  the 
HARS  testing  evaluation  process  used 
for  bioaccumulation  data  from  dredged 
material  proposed  for  use  at  the  HARS 
as  Remediation  Material,  before 
responding  to  the  peer  reviewers* 
consensus  report  and  finalizing  the 
human  health  and  ecological  effects 
testing  evaluation  framework  (TEF). 

One  of  the  central  consensus  opinions 
of  the  2002  scientific  peer  review  panel 
is  that  improvement  of  estimates  of  key 
exposure  parameters  requires  that  site- 
specific  studies  be  conducted  to  obtain 
updated  or  better  information.  The 
USAGE  and  EPA  have  developed 
several  scopes  of  work  for  studies  to 
obtain  this  information.  It  is  clear, 
however,  that  many  of  these  necessary 
studies  will  require  substantial  time  to 
complete.  The  interim  PCB  tissue 
criterion  would  ensure  that  material  that 
is  placed  at  the  HARS  attains  a  level  of 
protection  consistent  with  the  current 
best  estimates  of  exposure  and  with  the 
remedial  intent  of  the  HARS. 

The  PCB  criterion  will  remain  in 
effect  until  after  EPA  and  the  USAGE 
complete  their  review  of  the  2002 
scientific  peer  review  comments  on  the 
HARS  testing  evaluation  process  used 
for  bioaccumulation  data  from  dredged 
material  proposed  for  use  at  the  HARS 
as  Remediation  Material  for  human 
health  effects,  conduct  and  respond  to 
the  comments  on  the  future  scientific 
peer  review  on  the  HARS  testing 
evaluation  process  used  for 
bioaccumulation  data  from  dredged 
material  proposed  for  use  at  the  HARS 
as  Remediation  Material  for  ecological 
effects,  and  revise,  as  necessary,  the 
HARS  testing  evaluation  process  used 
for  bioaccumulation  data  from  dredged 
material  proposed  for  use  as 
Remediation  Material  at  the  HARS  for 
all  contaminants  of  concern  in 
accordance  with  the  September  27,  2000 
MOA  between  EPA  and  the  USAGE. 
When  the  above  steps  are  completed, 
any  further  changes  to  the  HARS  testing 
evaluation  process  used  to  evaluate 
PCBs,  or  other  contaminants  of  concern, 
will  be  the  subject  of  further 
rulemaking,  as  necessary.  EPA  estimates 
that  it  will  take  four  to  five  years  to  fully 
complete  this  process,  including 
additional  rulemaking,  as  necessary. 


Exposure  Assumptions  Are  Too 
Conservative 

A  frequent  observation  made  in  the 
negative  comments  on  the  proposed  rule 
is  that  the  site-specific  exposure 
assumptions  used  by  EPA  in  calculating 
the  113  ppb  HARS-specific  PCB  worm 
tissue  criterion  are  "overly 
conservative"  or  "unrealistic."  EPA 
rejects  this  assertion.  The  113  ppb 
HARS-specific  PCB  worm  tissue 
criterion  is  designed  to  be  appropriately 
conservative  to  protect  human  health 
and  the  meuine  environment.  The  value 
was  calculated  using  a  non-cancer 
Hazard  Quotient  of  1 ,  the  level  . 
recommended  by  EPA  Superfund 
guidance  for  remediation  of  sites  with 
hazardous  substance  contamination; 
and  a  cancer  risk  factor  of  10  ^ '»,  the 
minimum  level  recommended  by  EPA 
Superfund  guidance. 

Where  EPA  was  conservative  in 
calculating  the  PCB  criterion,  this 
conservative  approach  was  appropriate 
given  the  relative  paucity  of  data  from 
which  to  derive  alternative,  site-specific 
exposure  figures.  However,  the 
conservativism  of  individual  exposiue 
assumptions  made  in  the  calculation  is 
balanced  by  EPA's  use  of  a  less 
conservative  cancer  risk  level  of  1  x 
10  ~*.  Had  EPA  chosen  a  more 
protiBctive  cancer  risk  level  of  1  x  10*' 
or  1  X  10   ^,  as  is  typical  when  selecting 
goals  for  site  remediation,  the  calculated 
HARS-specific  PCB  worm  tissue 
criterion  would  have  been  one  or  two 
orders  of  magnitude  lower.  Thus,  EPA 
believes  that  the  use  of  what  some 
comments  contend  is  an  unrealistically 
conservative  set  of  exposure 
assumptions  (selected  because  of  the 
absence  of^ata  on  which  to  base 
arguably  more  realistic  assumptions)  is 
more  than  offset  by  EPA's  use  of  a 
cancer  risk  level  which  is  at  the  very 
low  end  of  what  is  considered 
acceptable  under  EPA's  other  hazardous 
site  remediation  programs.  If  reliable, 
site-specific  exposure  data  were 
available,  EPA  would  use  them  in  its 
calculations.  In  finalizing  the  review  of 
the  HARS  testing  evaluation  process, 
EPA  will  also  evaluate  the  use  of  a 
cancer  risk  level  that  is  more  protective 
and  more  consistent  with  what  is 
typically  used  in  Superfund  site 
remediation.  If  EPA  were  to  select  a 
more  protective  cancer  risk  level,  even 
with  difiierent  exposure  data,  the  net 
result  might  well  be  a  calculated  PCB 
value  no  higher  than,  and  almost 
certainly  lower  than,  113  ppb. 

The  comments  that  criticized  EPA's 
conservative  exposiue  assimiptions  also 
failed  to  note  the  ultimate  intent  of  the 
proposed  rule,  which  is  to  further  the 


reinediation  of  the  HARS.  TTie  need  for 
and  intent  of  such  remediation  was 
clearly  established  in  the  HARS 
designation  in  1997  (62  FR  46142). 

Implementation  of  the  113  ppb  HARS- 
Specific  PCB  Worm  Tissue  Criterion 
Will  Have  Significant  Negative 
Economic  Consequences 

Some  comments  have  made  dire 
predictions  about  economic  dislocations 
if  EPA  proceeds  with  the  proposed 
promulgation  of  the  113  ppb  HARS- 
specific  PCB  worm  tissue  criterion.  EPA 
does  not  believe  that  this  will  be  a  likely 
outcome.  On  the  contrary,  dredging 
activity,  and  placement  of  dredged 
material  at  the  HARS,  has  continued 
apace  in  the  more  than  two  years  since 
the  September  2000  MOA,  when  EPA 
and  USAGE  first  started  using  the  PCB 
value  of  113  ppb.  Undoubtedly,  some 
dredgers  who  would  wish  to  use  the 
HARS  will  be  unable  to  do  so  because 
their  material  does  not  satisfy  the  113 
ppb  criterion;  and  it  may  cost  more  for 
these  individual  dredgers  to  dispose  of 
the  material  elsewhere.  However,  EPA 
disagrees  that  widespread,  adverse 
economic  consequences  are  to  be 
expected  from  this  rulemaking. 
Specifically,  there  has  been  more 
dredged  material  placed  at  the  HARS 
since  the  113  ppb  PCB  value  was 
announced  under  the  September  2000 
MOA  (approximately  11  million  cubic 
yards,  based  on  scow  volume,  of 
maintenance  and  deepening  dredged 
material),  than  was  placed  in  previous 
years  (approximately  4  million  cubic 
yards,  based  on  scow  volume,  of 
maintenance  and  deepening)  (USAGE, 
2002).  A  PCB  criterion  of  1 1 3  ppb 
would  render  only  approximately 
300,000  cubic  yards  of  maintenance 
dredged  material  from  3  past  projects, 
since  the  September  2000  MOA  (U.S. 
Gypsum,  Port  Imperial,  and  a  portion  of 
Naval  Weapons  Station  Earle), 
imsuitable  for  placement  at  the  HARS  at 
an  estimated  cost  of  $14.1  million.  A 
PCB  criterion  of  113  ppb  would  render 
approximately  1.2  million  cubic  yards 
(including  the  300,000  mentioned 
earlier)  of  maintenance  dredged  material 
from  8  past  projects  (including  the  three 
discussed  above)  since  the  HARS  was 
designated  (Buttermilk  Channel,  Raritan 
River,  Raritan  Cutoff,  Refined  Sugars 
[now  American  Sugars],  and  Castle 
Astoria)  tinsuitable  for  placement  at  the 
HARS,  which  represents  an  average  of 
Z40,000  cubic  yards  per  year  (over  a  5 
year  period).  EPA  estimated  a  worst  case 
scenario  of  1.33  million  cubic  yards  in 
any  given  year  would  be  unsuitable  for 
the  HARS  based  upon  todays  rule,  at  a 
cost  of  $62.5  million.  See  response  to 
comment  7-2  in  the  Response  to 
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Comments  Document  (USEPA,  2003a). 
Approximately  15  million  cubic  yards 
of  Remediation  Material  has  been 
placed  at  the  HARS  since  it  was 
designated  in  1997.  No  deepening 
material  (below  45  feet  Mean  Low 
Water)  is  expected  to  be  affected  by 
today's  rule. 

Nevertheless,  MPRSA  section  103(b) 
expressly  provides  an  opportimity  for 
the  USAGE  to  select  a  disposal  site 
meeting  the  criteria  of  40  GFR  part  228, 
should  use  of  an  EPA-designated  site 
prove  not  to  be  feasible.  Existence  of  an 
EPA-designated  disposal  site  thus  is  not 
a  prerequisite  for  ocean  disposal,  nor 
does  it  bar  use  of  other  sites  selected  in 
accordance  with  section  103(b). 

Further,  MPRSA  section  103(b)  states 
that  in  considering  permit  applications, 
the  Secretary's  determination  as  to  the 
need  for  the  dumping  is  to  be  "[biased 
upon  an  evaluation  of  the  potential 
effect  of  a  permit  denial  on  navigation, 
economic  and  industrial  development, 
and  foreign  and  domestic  commerce  of 
the  United  States  *  *  *"  And,  in  the 
highly  imlikely  event  that  there  was  to 
be  no  economically  feasible  alternative 
to  ocean  disposal,  MPRSA  section 
103(d)  provides  the  opportxuiity  for  the 
Secretary  of  the  Army  to  seek  a  waiver 
of  the  environmental  criteria.  EPA's 
rulemaking  in  no  way  affects  that 
authority. 

Existing  Permits/Authorizations  Should 
Be  "Gmndfathered" 

One  comment  requested  that  EPA 
"grandfather"  existing  dredging  projects 
that  have  an  approved  Testing 
Evaluation  Memo  (signed  by  EPA  and 
the  USAGE),  but  do  not  have  a  USAGE 
permit  or  authorization.  EPA  considered 
this  comment  and  has  determined  that 
the  113  ppb  HARS-specific  PCB  worm 
tissue  criterion  will  be  applied  to  all 
USAGE  permit  and  authorization 
requests  pending  as  of  the  effective  date 
of  the  final  nile  and  all  permit  and 
authorization  requests  filed  thereafter. 

EPA  carefully  considered  and 
responded  to  each  conmient  received.  A 
complete  Response  to  Comments 
Document  has  been  prepared  which 
contains  all  the  conunents  received  and 
EPA's  responses  to  each  of  these 
comments.  That  document  is  available 
for  viewing  at  the  location  specified  in 
the  section  titled,  "How  Can  You  Get 
Additional  Information  or  Copies  of 
Support  Documents"  below. 
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Reports  for  Castle  Astoria  Terminals, 
American  Sugars,  Port  Imperial 
Marina,  International  Matex  Tank 
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18.  USEPA.  2003a.  Response  to 
Comments  on  the  October  8,  2002 
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of  a  Historic  Area  Remediation  Site 
(HARS)-Specific  Polychlorinated 
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19.  USEPA.  2003b.  Memorandum  to  the 
File  from  Douglas  Pabst.  Subject: 
Private  Permits  for  Navigational 
Dredging  with  Placement  of  Dredged 
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Coastal  Zone  Consistency  Review  for 
the  Proposed  PCB  113  Guideline  for 
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How  Can  You  Get  Additional 
Information  or  Copies  of  Support 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  documents  from  the 
EPA  Home  page  at  the  Federal  Register 
http://www.epa.gov/fedrgstr/,  or  on  EPA 
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Region  2's  Home  page  at:  http:// 
www.epa.gov/region02/water/dredge. 

2.  In  person.  The  complete 
administrative  record  for  this  action  has 
been  established  and  includes 
supporting  dociunentation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  Copies  of  information  in  the 
record  are  available  upon  request.  The 
official  record  of  this  rulemaking  is 
available  for  inspection  at  the  EPA 
Region  2  Library.  16th  Floor.  290 
Broadway,  New  York.  NY  10007-1866. 
For  access  to  the  docket  materials,  call 
Rebecca  Garvin  at  (212)  637-3185 
between  9  a.m.  and  3:30  p.m.  Monday 
through  Friday,  excluding  legal 
holidays,  for  an  appointment.  The 
record  is  also  available  for  viewing  at 
EPA  Region  2's  Edison  NJ  Office 
Library,  2890  Woodbridge  Avenue. 
Building  209,  MS-245,  Edison,  New 
Jersey  08837.  For  access  to  the  docket 
materials  at  this  facility,  call  Ms. 
Margaret  Esser  (732)  321-6762  between 
9  a.m.  and  3:30  p.m.  Monday  through 
Friday,  excluding  legal  holidays,  for  an 
appointment.  The  EPA  public 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 

V.  Statutory  and  Executive  Order 
Reviews  . 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
comjnunities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  [>olicy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Today's  action,  which  establishes  a 
HARS-specific  PCB  worm  tissue 
criterion  of  113  ppbT  is  not  a  significant 


regulatory  action  under  E.O.  12866.  In 
particular,  as  explained  in  the  Response 
to  Comments  Document  included  in  the 
record  for  this  rule,  even  if  one  assiunes 
a  worst  case  scenario  of  4  million  cubic 
yards  of  maintenance  dredged  material 
from  New  York/New  Jersey  Harbor  for 
one  year,  the  projected  worst-case 
economic  impact  could  be 
approximately  $62.5  million  or  as  low 
as  $14.1  million  per  year  depending 
upon  the  dredging  volume  determined 
to  be  unsuitable  for  the  HARS  (See 
Response  to  Comment  7-2  in  the 
Response  to  Comments  Document 
(USEPA.  2003a)).  Furthermore,  the  113 
ppb  PCB  value  has  been  in  use  since  the 
September  2000  MOA.  Since  that  time 
there  has  been  only  one  HARS 
application  where  the  dredged  material 
yvas  determined  unsuitable  for  the 
HARS  (U.S.  Gypsum)  on  the  basis  of  the 
113  ppb  PCB  value.  Two  additional 
HARS  applications  (Port  Imperial 
Corporation  and  Naval  Weapons  Station 
Earle)  would  have  been  rejected  under 
the  proposed  rule.  As  such,  given  that 
only  two  businesses  (the  U.S.  Navy  is 
not  a  maritime  business)  would  have 
been  affected,  EPA  has  seen  no  material 
economic  impact  on  maritime 
businesses  in  NY/NJ  Harbor  since  the 
113-ppb  value  was  announced  in  the 
September  2000  MOA  (USEPA  2000a). 
Since  the  signing  of  the  MOA  in 
September  2000,  there  has  been  more 
dredging  and  even  deepening  of  NY/NJ 
Harbor  than  since  the  HARS  was 
designated  (USAGE,  2002).  From  the 
time  the  HARS  was  designated  in  1997 
through  when  the  September  2000  MOA 
was  announced,  two  additional 
businesses  (Castle  Astoria  and  Refined 
Sugars  (now  American  Sugars))  would 
have  been  impacted  by  today's  rule.  A 
total  of  four  businesses  would  have  been 
impacted  by  today's  rule,  since  the 
HARS  was  designated  to  present.  Given 
that  each  business  represents  a  different 
industry,  EPA  concludes  that  this  rule 
does  not  represent  a  material  impact  on 
any  one  business  in  New  York/New 
Jersey  Harbor.  Therefore,  today's  rule 
will  not  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities.  It  thus 
has  been  determined  that  this  rule  is  not 
a  "significant  regulatory  action"  under 
the  terms  of  the  Executive  Order  12866 
and  is  therefore  not  subject  to  OMB 
review. 

B.  Paperwork  Reduction  Act 

This  final  rule  would  not  impose  an 
information  collection  burden  under  the 


provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501,  et  seq.) 
because  it  would  not  require  persons  to 
obtain,  maintain,  retain,  report,  or 
publicly  disclose  information  to  or  for  a 
Federal  agency. 

C.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  (SBREFA),  5  U.S.C.  601  et  seq.       . 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

After  considering  the  economic 
impact  of  today's  final  rule  on  small 
entities,  the  Agency  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  explained 
below. 

For  the  purposes  of  assessing  the     - 
impacts  of  today's  rule  on  small  entities, 
a  small  entity  is  defined  as:  (1)  A  small 
business  based  on  the  Small  Business 
Administration's  (SBA)  size  standards; 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  coimty, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field.  "The  SBA 
thresholds  define  minimum 
employment,  sales  revenue,  or  other 
factors  than  may  qualify  an  industry    - 
segment  as  small.  Size  standards  have 
been  established  for  types  of  economic 
activity,  or  industry,  generally  under  the 
North  American  Industry  Classification 
System  (NAICS)  defined  at  13  CFR 
121.201.  Table  1  lists  the  SBA  size 
standards  and  NAIGS  codes  for 
businesses  potentially  applicable  to 
today's  rule. 

Tab/e  2.  Small  Business  Size 
Standards  matched  to  North  American 
Industry  Classification  System  (NAICS). 
The  NAICS  codes  in  this  table  include 
modifications  made  to  NAICS  by  the 
Office  of  Management  and  Budget 
effective  January  1,  2002.  Referred  to  as 
NAICS  2002.  These  size  standards  are 
based  on  NAICS  2002.  They  are 
effective  October  1.  2002. 


NAICS  codes 


221210  .. 
Except  ... 

311312  .. 

311313  .. 
322130  .. 
324110  .. 
327420  .. 

336611  .. 

336612  .. 
483111  .. 
4831123 

483113  .. 

483114  .. 

483211  .. 

483212  .. 
488310  .. 
488320  .. 
488330  .. 
493110  ., 
493120  .. 
493130  .. 
493190  .. 


NAICS  U.S.  industry  title 


Natural  Gas  Distribution 

Dredging  and  Surface  Cleani^)  Activities  ^  

Cane  Sugar  Refining 

Beet  Sugar  Manufacturing  

Papettx>ard  Mills 

Petroleum  Refineries  ^ 

Gypsum  Product  Manufacturing 

Sfiip  Building  and  Repairing  

Boat  Building  

Deep  Sea  Freight  Transportation  

Deep  Sea  Passenger  Transportation 

Coastal  and  Great  Lakes  Freight  Transportation  

Coastal  and  Great  Lakes  Passenger  Transportation 

Inland  Water  Freight  Transportation 

Inland  Water  Passenger  Transportation ,. 

Port  and  Harbor  Operations 

Marine  Cargo  Handling 

Navigational  Services  to  Shipping  

General  Warehousing  and  Storage  ; 

Refrigerated  Warehousing  and  Storage  

Farm  Product  Warehousing  and  Storage  

Other  Warehousing  and  Storage  


Size 
standards 
In  millions 
of  dollars 


'$17.0 


21.6 
21.5 
6.0 
21.5 
21.5 
21.5 
21.5 


Size 

standards 

in  numt)er 

of  employees 


500 

750 

750 

750 

21,500 

1,000 

1,000 

500 

500 

500 

500 

500 

500 

500 


■  I  NAICS  code  237990— Dredging:  To  be  considered  small  for  purposes  of  Government  procurement,  a  firm  must  perform  at  least  40  percent  of 
the  volume  dredged  with  its  own  equipment  or  equipment  owned  by  another  small  dredging  concem.  „         ,  ,^      -,„  nnn 

2  NAICS  code  324110— For  purposes  of  Govemment  procurement,  the  firni  may  not  have  more  than  1,500  employees  or  more  than  75,000 
ban-els  per  day  capacity 'of  petroleum-based  inputs,  including  crude  oil  or  bona  fide  feedstocks  Capacity  includes  owned  or  leased  faalrtjes  as 
well  as  facilities  under  a  processing  agreement  or  an  arrangement  such  as  an  exchange  agreement  or  a  throughput.  The  total  product  to  be  de- 
livered under  the  contract  must  be  at  least  90  percent  refined  by  the  successful  bidder  from  either  crude  oil  or  bona  fkje  feedstocks. 


EPA  obtained  information  about  all 
permits  issued  and  any  ciurent  permit 
applications  in  order  to  assess  the 
potential  universe  of  small  entities  that 
could  be  affected  by  today's  rule.  Since 
the  HARS  was  first  designated  in  1997, 
the  U.S.  Army  Corps  of  Engineers  has 
received  19  private  permit  application 
for  HARS  placement  (USEPA,  2003b),  of 
which  15  permits  were  issued  (Federal 
authorizations  were  not  included  in  this 
analysis  as  the  USAGE  is  not  a  small 
entity),  and  there  are  currently  2  active 
permit  applications  pending  (New  York 
Waterways  and  Naval  Weapons  Station 
Earle  Pier  3).  ThB  remaining  permit 
applications  (New  York  State  Thruway 
and  Department  of  Army,  Op  Sail)  are 
no  longer  active.  As  the  HARS  is 
expected  to  exist  for  a  limited  time, 
until  the  PRA  has  been  remediated  with 
at  least  one  meter  of  Remediation 
Material,  EPA  believes  it  is  reasonable 
to  assume  that  the  universe  of  current 
and  pending  applications  (based  upon 
over  5  years  of  application  history) 
constitutes  the  reasonable  universe  of  . 
entities  affected  by  the  todays'  rule.  Of 
the  19  permit  applications,  only  4 
(Castle  Astoria  Terminals,  Inc..  Port 
Imperial  Marina.  New  York  WaterWays. 
and  International  Matex  Tank 
Terminals)  are  small  entities,  which  is 
not  a  substantial  number  of  small 
entities.  Of  the  four,  three  (Castle 
Astoria  Terminals,  Inc.,  Port  Imperial 
Marina,  and  New  York  WaterWays) 


would  have  been  affected  by  today's 
proposal,  based  upon  past  permitting 
information.  Castle  Astoria  Terminals, 
Inc.  has  had  a  permit  for  HARS 
placement  since  1999,  which  expired  in 
January  2003,  but  they  never  dredged. 
Port  Imperial  Marina  recently  received  a 
permit  for  HARS  placement,  but  dredges 
very  infrequently.  New  York  WaterWays 
does  not  currenUy  have  a  HARS 
placement  permit,  and  has  not  dredged 
for  many  years.  Fiulher,  these  small 
entities  are  only  a  very  small  percentage 
of  their  SIC  code.  This  analysis  was 
included  in  the  preamble  to  the 
proposed  rule  (67  FR  62659)  and  no 
additioned  small  businesses  were 
identified  diu-ing  the  comment  period. 

In  summary,  based  on  past  permit 
information,  there  would  have  been 
only  a  few  small  entities  affected  by  the 
final  rule,  with  low  impacts.  As  such, 
EPA  concludes  that  the  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  for  the  reasons  explained 
above,  the  Regional  Administrator 
certifies,  pursuant  to  section  605(b)  of 
the  RFA,  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smsill  entities. 

D.  The  Unfunded  Mandates  Reform  Act 
and  Executive  Order  12875 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  Public  Law  104-4, 
establishes  requirements  for  Federal 


agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  bindensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govemment  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  goverrunents  to  have 
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meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  signiBcant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  final 
rule  does  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
estimated  total  annualized  (post-tax) 
costs  of  compliance  for  the  ftnal  rule  to 
be  between  $14.1  million  and  $62.5 
million  (worst  case  scenario).  See 
response  to  comment  7-2  in  the 
Response  to  Comments  Document 
(USEPA,  2003a).  Of  this  total  cost,  $14.1 
million  to  $62.5  million  would  be 
incurred  by  the  private  sector  and  none 
would  be  incurred  by  State  and  Local 
governments.  Thus,  this  final  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

EPA  also  has  determined  that  this 
final  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  This 
final  rule  would  apply  equally  to  all 
dredged  material  to  be  placed  at  the 
HARS,  thus  there  would  be  no  unique 
effect  of  the  rule  on  small  governments. 
This  rule  is  not  anticipated  to  result  in 
significant  expenditures  for  small 
governments  based  on  the  universe  of 
permit  holders  and  applicants  for  the 
HARS.  Thus,  the  requirements  of 
section  203  of  UMRA  also  do  not  apply 
to  this  rule. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  vaiioas 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus  Executive 
Order  13132  does  not  apply  to  this  rule. 


F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications."  "Policies  that  have  Tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  final  rule  does  not  have  Tribal 
implications.  It  would  not  have 
substantial  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes, 
as  specified  in  Executive  Order  13175. 
EPA  does  not  have  information 
indicating  that  any  Tribe  would  incur 
costs  because  of  this  rule.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  f7?  19885. 
April  23. 1997)  applies  to  any  rule  that 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  might  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  and  safety  effects 
of  the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  final 
rule  is  not  an  economically  significant 
rule  as  defined  imder  Executive  Order 
12866  and  does  not  concern  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children. 
Therefore,  it  is  not  subject  to  Executive 
Order  13045. 


H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  final  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  Advancement  Act 
of  1995  ("NTTAA"),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
final  rule  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
fustice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  requires  that, 
to  the  greatest  extent  practicable  and 
permitted  by  law,  each  Federal  agency 
must  make  achieving  environmental 
justice  part  of  its  mission.  Executive 
Order  1 2898  provides  that  each  Federal 
agency  must  conduct  its  programs, 
policies,  and  activities  that  substantially 
affect  human  health  or  the  environment 
in  a  maimer  that  ensures  that  such 
programs,  policies,  and  activities  do  not 
have  the  effect  of  excluding  persons 
(including  populations)  from 
participation  in,  denying  persons 
(including  populations)  the  benefits  of, 
or  subjecting  persons  (including 
populations)  to  discrimination  under 
such  programs,  policies;  and  activities 
because  of  their  race,  color,  or  national 
origin. 

No  action  from  this  final  rule  will 
have  a  disproportionately  high  and 
adverse  hiunan  health  and 
.environmental  effect  on  any  segment  of 
the  population.  In  addition,  this  rule 
does  not  impose  substantial  direct 


compliance  costs  on  those  communities. 
Accordingly,  the  requirements  of 
Executive  Order  12898  do  not  apply. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  on  April  16,  2003. 

L.  National  Environmental  Policy  Act  of 
1969 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969, 
section  4321  et  seq,  (NEPA)  requires 
Federal  agencies  to  prepare 
environmental  impact  statements  (EIS) 
for  major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  The  object  of  NEPA  is  to 
build  into  the  Agency  decision  making 
process  careful  consideration  of  all 
enviroiunental  aspects  of  proposed 
actions.  Although  EPA  oceem  dumping 
program  activities  have  been 
determined  to  be  "functionally 
equivalent"  to  NEPA,  EPA  has 
voluntarily  undertaken  to  follow  NEPA 
procedures  when  designating  ocean 
dumping  sites.  See,  63  FR  58045 
(October  29. 1998). 

In  August  1982,  EPA  published  a  final 
EIS  for  the  designation  of  the  New  York 
Dredged  Material  Disposal  Site  (Mud 
Diunp  Site).  The  EIS  assessed  the 
environmental  impacts  of  establishing 
an  ocean  disposal  site  for  100  million 
cubic  yards  (mcy)  of  dredged  materials 
generated  within  the  Port  of  New  York 
and  New  Jersey.  After  completion  of  the 
EIS,  EPA  designated  the  Mud  Diunp  Site 
as  an  Impact  Category  1  disposal  site 
(see.  40  CFR  228.10(c))  with  a  capacity 
of  100  mcy  (see.  40  CFR  228.15(d)(6)). 
Approximately  68  mcy  of  dredged 
material  was  disposed  of  at  the  Mud 
Dump  Site.  In  1997.  EPA  prepared  a 
Supplemental  EIS,  for  the  Designation 
of  the  Historic  Area  Remediation  Site 
(HARS)  in  the  New  York  Bight  Apex 
(USEPA.  1997a).  That  document 
addressed  the  environmental 


considerations  relevant  to  the  HARS, 
and  identified  the  Priority  Remediation 
Area  (PRA)  within  the  HARS.  At  the 
time  of  the  rule  designating  the  HARS, 
the  PCB  matrix  value  for  disposal  at  the 
site  was  400  ppb.  The  promulgation  of 
the  113  ppb  HARS-specific  PCB  worm 
tissue  criterion  is  a  refinement  based  on 
new  information  since  the  designation 
of  the  HARS,  which  will  have  positive 
impacts  on  the  marine  environment. 
EPA  does  not  consider  this  refinement 
as  a  substantial  change  in  the 
designation  of  the  HARS,  and  no 
additional  NEPA  review  is  required. 

However,  EPA  received  comments  on 
the  proposed  rule  questioning  EPA's 
determination  that  no  further  NEPA 
evaluation  is  required  to  establish  the 
113  ppb  HARS-specific  PCB  worm 
tissue  criterion.  Specifically,  these 
comments  questioned  whether  EPA  was 
remiss  in  not  evaluating  the  need  for, 
and  impacts  associated  with  the  use  of, 
other  disposal  methods  in  light  of  the 
new  PCB  criterion.  In  point  of  fact.  EPA 
does  not  evaluate  such  issues  when 
designating  ocean  disposal  sites  because 
permission  to  use  an  ocean  site  for  the 
disposal  of  dredged  material  can  be 
granted  only  after  a  determination  has 
been  made  that  no  alternative  disposal 
options  exist.  Evaluations  of  alternative 
disposal  options  are  more  properly 
performed  in  the  review  process  for 
individual  ocean  dumping  permit 
applications.  As  such,  EPA  again 
concludes  that  no  further  NEPA 
dociunentation  is  needed  to  establish  a 
113  ppb  HARS-specific  PCB  worm 
tissue  criterion. 

M.  The  Endangered  Species  Act 

Under  section  7(a)(2)  of  the 
Endangered  Species  Act,  16  U.S.C. 
1536(a)(2),  Federal  agencies  are  required 
to  "insure  that  any  action  authorized, 
funded,  or  carried  on  by  such  agency 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species.  *  *  *".  Under 
regulations  implementing  the 
Endangered  Species  Act,  a  federal 
agency  is  required  to  consult  with  either 
the  U.S.  Fish  and  Wildlife  Service  or  the 
National  Marine  Fisheries  Service 
(depending  on  the  species  involved)  if 
the  agency's  action  "may  effect" 
endangered  or  threatened  species  or 
their  critical  habitat.  See.  50  CFR 
402.14(a). 

EPA  initiated  its  consultation  process 
with  the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  on  April  6, 1995  for  what  was 
then  the  Mud  Diunp  Site  and 
surroimding  areas.  The  consultation 
process  was  concluded  with  them  on 


July  28. 1995.  with  the  USFWS's 
concurrence  that  EPA's  action  was  not 
likely  to  adversely  affect  federally  listed 
species  under  its  jurisdiction.  The 
action  covered  by  this  final  rule  is  more 
protective  of  the  marine  environment. 
Accordingly,  the  conclusions  of  our 
earlier  cohsultation  with  the  USFWS  for 
the  designation  of  the  HARS  are  still 
valid. 

EPA  initiated  threatened  and 
endangered  species  consultation  with 
the  National  Marine  Fisheries  Service 
(NMFS)  on  April  4, 1996.  As  directed  by 
the  NMFS,  EPA  prepared  a  Biological 
Assessment  (BA)  (USEPA,  1997c)  to 
assess  the  impacts  of  the  designation  of 
the  HARS  on  the  Kemp's  ridley  and 
loggerhead  sea  tiutles,  and  the 
humpback  and  fin  whales.  In  May  1997. 
EPA  sent  the  NMFS  a  copy  of  the  BA, 
which  concluded  that  the  designation  of 
the  HARS  is  not  likely  to  adversely 
affect  the  species  in  question;  NMFS 
conciured  with  this  conclusion.  Since 
the  BA  utilized  a  PCB  worm  tissue 
matrix  value  of  400  ppb  and  this  final 
rule  proposes  113  ppb,  any  impacts  to 
endangered  or  threatened  species,  or 
their  critical  habitats  resulting  from  this 
action  will  be  positive;  the  conclusion 
of  the  earlier  consultation  with  NMFS  is 
still  vahd. 

N.  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 

The  1996  Sustainable  Fisheries  Act 
amendments  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSFCMA)  require  the  designation 
of  essential  fish  habitat  (EFH)  for 
federally  managed  species  of  fish  and 
shellfish.  Pursuant  to  section  305(b)(2) 
of  the  MSFCMA,  federal  agencies  are 
required  to  consult  with  the  National 
Marine  Fisheries  Service  (NMFS) 
regarding  any  action  they  authorize, 
fund,  or  undertake  that  may  adversely 
affect  EFH.  An  adverse  effect  has  been 
defined  by  the  Act  as  follows:  "Any 
impact  which  reduces  the  quality  and/ 
or  quantity  of  EFH.  Adverse  effects  may 
include  direct  (e.g.,  contamination  or 
physical  disruption),  indirect  (e.g.,  loss 
of  prey,  reduction  in  species'  fecundity), 
site-specific  or  habitat-wide  impacts, 
including  individual,  cumulative,  or 
synergistic  consequences  of  actions." 
EFH  became  effective  after  the  HARS 
was  designated.  However,  prior  to 
September  2000  all  USAGE  permits  and 
authorizations  were  subject  to  EFH 
review  utilizing  a  PCB  matrix  value  of 
400  ppb  and  were  found  acceptable. 
Since  September  2000,  all  USAGE 
permits  and  authorizations  have  been 
subject  to  EFH  review  utilizing  a  PCB 
matrix  value  of  1 1 3  ppb  and  have  been 
found  acceptable.  Since  this  action 
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proposes  113  ppb,  any  impacts  to  EFH 
species,  or  their  critical  habitats 
predicted  from  this  action  would  be 
expected  to  be  the  same,  as  such,  the 
consultation  requirements  of  section 
305(b)(2)  of  the  MSFCMA  do  not  apply 
to  this  rule.  , 

O.  Plain  Language  Directive 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  EPA  has  written  this  final  rule 
in  plain  language  to  make  this  final  rule 
easier  to  understand. 

P.  Executive  Order  13158:  Marine 
Protected  Areas 

Executive  Order  13158  (65  FR  34909, 
May  31,  2000)  requires  EPA  to 
"expeditiously  propose  new  science- 
based  regulations,  as  necessary,  to 
ensure  appropriate  levels  of  protection 
for  the  marine  environment."  EPA  may 
take  action  to  enhance  or  expand 
protection  of  existing  marine  protected 
areas  and  to  establish  or  recommend,  as 
appropriate,  new  marine  protected 
areas.  The  purpose  of  the  Executive 
Order  is  to  protect  the  significant 
natural  and  cultiu-al  resources  within 
the  marine  environment,  which  means 
"those  areas  of  coastal  and  ocean 
waters,  the  Great  Lakes  and  their 
connecting  waters,  and  submerged  lands 
thereunder,  over  which  the  United 
States  exercises  jurisdiction,  consistent 
with  international  law." 

The  HARS-specific  PCB  worm  tissue 
criterion  of  113  ppb  is  the  non-cancer 
(hazard  quotient  of  1),  and  is  the  lower 
of  the  282  ppb  cancer  (1  x  10   ■•).  and 
329  ppb  ecological  PCB  values  (USEPA, 
2000c).  EPA  expects  that  this  proposed 
rule  would  afford  additional  protection 
of  aquatic  organisms  at  individual, 
population,  community,  or  ecosystem 
levels  of  ecological  structures,  because 
the  previous  matrix  value  was  400  ppb. 
Additionally  the  113  ppb  HARS-specific 
PCB  worm  tissue  criterion  is  roughly 
one-third  lower  than  the  329  ppb  PCB 
value  for  the  protection  of  ecological 
health.  EPA  is  promulgating  the  113  ppb 
HARS-specific  PCB  worm  tissue 
criterion  as  it  is  the  lower  of  the  human 
health  (cancer  and  non-cancer)  and 
ecological  protection  values.  Therefore, 
EPA  expects  today's  final  rule  would 
advance  the  objective  of  the  Executive 
Order  to  protect  marine  areas. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection,  Water 
pollution  control. 


Dated:  March  10.  2003. 
lane  M.  Kenny, 

Regional  Administrator.  Region  2. 

In  consideration  of  the  foregoing,  EPA 
is  amending  part  228,  Chapter  I  of  title 
40  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  228— CRITERIA  FOR  THE 
MANAGEMENT  OF  DISPOSAL  SITES 
FOR  OCEAN  DUMPING 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.15  is  amended  by 
adding  paragraph  (d)(6)(v)  (E)  to  read  as 
follows: 

§  228. 1 S    Dumping  sites  designated  on  a 
final  basis. 

***** 

(d)*  *  * 

(6)*  *  * 

(v)*  *  • 

(E)  HARS-specific  Polychlorinated 
Biphenyl  (PCB)  Tissue  Criterion:  Total 
PCB  bioaccumulation  worm  test  results 
for  dredged  material  approved  for 
placement  at  the  HARS  as  Material  for 
Remediation  shall  not  exceed  the 
HARS-specific  PCB  tissue  criterion  of 
113  ppb.  This  HARS-specific  PCB  tissue 
criterion  will  be  applied  to  the 
arithmetic  mean  concentration  reported 
for  the  analyses  of  the  worm  tissue 
replicates  exposed  to  the  tested 
sediments,  without  the  use  of  statistical 
confidence  limits. 
***** 

[FR  Doc.  03-6302  Filed  3-14-03;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  300-2  and  Chapter  304 
[FTR  Amendment  2003-02] 
RIN  3090-AE19 

Faderal  Travel  Regulation;  Payment  of 
Travel  Expenaea  From  a  Non-Federal 
Source 

AGENCY:  Office  of  Govemmentwide 
Policy,  Travel  Management  Policy 
Division,  GSA. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR), 
Chapter  304  for  payment  of  travel 
expenses  from  a  non-Federal  source. 
This  final  rule  permits  after-the-fact 
'agency  acceptance  of  some  payments 
from  a  non-Federal  source  for  travel 
expenses  to  a  meeting. 


DATES:  This  final  rule  is  effective  June 
16,  2003,  and  applies  to  payment  of 
expenses  from  a  non-Federal  source  on 
or  after  June  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Umeki  Thome,  Program  Analyst, 
telephone  (202)  208-7636  for 
clarification  of  content.  For  status  or 
publication  schedules,  contact  the 
Regulatory  and  Federal  Assistance 
Publications  Division,  Room  4035  OS 
Building,  Washington,  DC  20405,  at 
(202)  208-7312. 

SUPPLEMENTARY  INFORMATION      ' 

A.  Background 

This  final  rule  revises  biterim  Rule  3 
published  in  the  Federal  Register  at  56 
FR  9878,  March  8, 1991,  and  hiterim 
Rule  4  published  at  57  FR  53283. 
November  9,  1992. 

This  final  rule  sets  forth  allowable 
expenses  authorized  under  31  U.S.C. 
1353  and  5  U.S.C.  5701-5709  to  allow 
agencies  the  acceptance  of  payment 
from  a  non-Federal  source  for  travel 
expenses  and  under  the  authority  of  5 
U.S.C.  4111(b)  to  accept  payment  for  the 
reduction  in  meetings  and  training 
allowances.  A  proposed  rule  with 
request  for  comment  was  published  in 
the  Federal  Register  at  66  FR  22491, 
May  4,  2001.  During  the  60-day 
comment  period,  GSA  received 
comments  from  eight  Federal  agencies. 
GSA  carefully  reviewed  each  comment. 
Changes  based  on  comments  received 
have  been  grouped  by  sections  of  the 
proposed  rule  and  subject  area  and  are 
discussed  in  the  following  general 
analysis. 

Section  304-2.1     What  Definitions 
Apply  to  This  Chapter? 

Section  304-2.1  sets  the  definitions  of 
terms  for  this  chapter.  One  Federal 
agency  commented  that  the  word 
"definition"  should  be  replaced  with 
the  word  "term".  GSA  is  not  persuaded 
that  this  change  is  needed.  Therefore, 
the  word  "definition"  remains 
unchanged.  One  Federal  agency 
commented  that  under  the  definition  of 
"meeting(s)  or  similar  functions"  there 
is  no  distinction  between  events 
essential  to  an  agency's  mission  and 
those  merely  in  furtherance  of  that 
mission's  needs.  GSA  has  considered 
this  comment  and  has  added  a 
parenthetical  within  this  definition  to 
adequately  describe  a  distinction  that     , 
remains  fundamental  to  the 
interpretation  of  31  U.S.C.  1353.  Under 
the  definition  of  "meeting(s)  or  similar 
functions",  this  term  is  not  intended  to 
encompass  long-term  temporary  duty  or 
training  travel. 


Section  304-3.8    Must  I  Adhere  to  the 
Provisions  of  the  Fly  America  Act  When 
I  Receive  Air  Transportation  to  a 
Meeting  Furnished  or  Paid  by  a  Non- 
Federal  Source? 

Section  304-3.8  exempts  air 
transportation  paid  by  a  non-Federal 
soiuce  from  the  requirements  of  the  Fly 
America  Act  (Act).  One  Federal  agency 
commented  that  this  section  implies 
that  an  employee  will  have  a  working 
knowledge  of  the  Act's  requirements 
and  that  the  explanation  of  the  Act  is 
confusing.  GSA  appreciates  this 
comment.  Although  §  304-3.8  exempts 
air  transportation  paid  by  a  non-Federal 
source  from  the  requirements  of  the  Fly 
America  Act,  additional  language  has 
been  inserted  within  the  answer  of  this 
section  to  address  where  an  employee 
may  find  the  regiilations  implementing 
the  Fly  America  Act. 

Section  304-3. 1 1    Am  I  Limited  to  the 
Maximum  Subsistence  Allowances  (per 
Diem  or  Actual  Expense)  Prescribed  in 
Applicable  Travel  Regulations  for 
Travel  Expenses  Paid  by  a  Non-Federal 
Source? 

Section  304-3.11  generally  limits 
payment  of  travel  expenses  by  a  non- 
Federal  source  to  the  maximiun 
subsistence  allowances  prescribed  in 
the  Federal  Travel  Regulation,  or  other 
applicable  govemmentwide  travel 
entitlement  for  military  and  foreign 
service  personnel.  One  Federal  agency 
recommended  that  this  policy  also 
include  conference  lodging  as  a  form  of 
subsistence  allowance.  GSA  agrees  with 
this  comment  and  has  modified  §  304— 
3.11  to  include  conference  lodging  as  a 
form  of  maximiun  subsistence 
allowance  for  travel  expenses  paid  by  a 
non-Federal  source. 

Section  304-3. 1 3    After  I  Begin  Travel 
to  a  Meeting,  What  Should  I  Do  If  a 
Non-Federal  Source  Offers  To  Pay  for 
One  or  More  of  My  Travel  Expenses 
Without  My  or  My  Agency's  Prior 
Knowledge? 

Section  304-3.13  of  the  proposed  mle 
permits  after-the-fact  agency  acceptance 
of  pajrment  from  a  non-Federal  source 
for  travel  expenses  to  a  meeting  under 
certain  circumstances. 

Four  comments  were  received  from 
Federal  agencies  regarding  after-the-fact 
authorization  for  acceptance  of  travel 
expenses.  Comments  from  two  Federal 
Agencies  are  in  approval  of  and 
appreciate  this  policy  change.  One 
Federal  agency  questions  the  reason  for 
this  policy  change.  One  Federal  agency 
opposes  this  policy  change  and 
recommended  that  this  section  be 
removed.  GSA  carefully  reviewed  these 


comments.  The  inclusion  of  this  policy 
change  will  allow  Federal  employees 
the  flexibility  to  accept  payment  from  a 
non-Federal  source  only  when  the 
limited  conditions  under  §  304-3.13  are 
met.  Therefore,  this  policy  change 
remains  as  published  in  the  proposed 
rule. 

In  addition,  one  Federal  agency 
commented  that  §§  304-3.13{b)(3)  and 
(4)  should  be  revised  and  combined  to 
specifically  inform  employees  that  they 
are  subject  to  penalties  specified  in 
§  304-3.18  if  Uiey  are  not  in  compliance 
with  the  requirements  of  §§  304-3. 13(a) 
and  304-3. 13(b).  GSA  considered  this 
comment,  and  for  better  clarification  has 
replaced  §  304-3.13(b)(4)  under  a 
separate  section  as  §  304-3. 13(c). 

Section  304-3.14    Maya  Non-Federal 
Source  Pay  for  My  Spouse  to 
Accompany  Me  to  a  Meeting? 

Section  304-3.14  establishes  the 
conditions  under  which  an  agency  may 
pay  for  a  spouse  to  accompany  an 
employee  to  a  meeting.  One  Federal 
agency  commented  that  this  section 
omitted  a  current  condition  that 
determined  when  a  spouse's  attendance 
at  a  meeting  may  be  in  the  interest  of  the 
agency.  GSA  inadvertently  omitted  this 
requirement  and  has  thereby  revised 
§  304-3.14  to  include  this  requirement. 

Section  304-3.19    Are  There  Other 
Situations  When  I  May  Accept  Payment 
From  a  Non-Federal  Source  for  My 
Travel  Expenses  and  §  304-4.3    Under 
What  Other  Authority  May  We  Accept 
Payment  For  Travel  Expeitses  From  a 
Non-Federal  Source? 

This  part  304  includes  new  language 
in  §§  sections  304-3.19  and  304-4.3  to 
clarify  the  distinction  between  the 
authority  for  an  agency  to  accept 
payment  for  travel  and  related  expenses 
to  a  meeting  as  defined  in  this  part 
versus  the  authority  for  an  employee  to 
accept  iree  attendance  at  a  widely 
attended  gathering  under  5  CFR 
2635.204(g)(2).  We  made  this  change  in 
consultation  with  the  Office  of 
Government  Ethics  because  of  concerns 
that  the  widely  attended  gathering 
authority  might  be  used  to  avoid  the 
reporting  requirements  of  this  part  304. 
For  travel  to  a  meeting,  part  304  is  the 
only  authority  agencies  may  use  to 
accept  payment  from  a  non-Federal 
source.  There  may  be  cases  where  the 
widely  attended  gathering  authority 
could  be  used  while  an  employee  is  on 
official  travel.  For  example,  when  an 
agency  accepts  payment  bom  a  non- 
Federal  soim;e  or  pays  for  an 
employee's  travel  to  attend  a  meeting, 
any  event  for  which  the  widely  attended 
gathering  authority  is  used  must  be 


separate  from  the  meeting.  This  is  true 
regardless  of  whether  the  agency  uses 
part  304  authority  to  accept  travel 
expenses  or  the  agency  pays  the  travel 
expenses  itself. 

In  addition  to  the  distinction  as  to 
whether  the  employee  is  traveling  to  a 
meeting,  or  is  attending  a  separate 
event,  part  304  and  the  widely  attended 
gathering  authorities  also  differ  in  that 
use  of  the  part  304  acceptance  authority 
is  appropriate  when  the  employee  is  on 
official  travel  and  performing  an  official 
function.  By  contrast,  the  rules 
governing  widely  attended  gatherings 
state,  "For  employees  subject  to  a  leave 
system,  attendance  at  the  event  shall  be 
on  the  employee's  own  time,  or  if 
authorized  by  the  employee's  agency,  on 
excused  absence  pursuant  to  applicable 
guidelines  for  granting  such  absence,  or 
otherwise  without  charge  to  the 
employee's  leave  account."  (5  CFR 
2635.204(g)(2)).  Another  distinction  to. 
note  is  that  travel  expenses  may  not  be 
accepted  under  the  widely  attended 
gatherings  exception.  (5  CFR 
2635.204(g)(4)). 

Section  304-6.4    What  Form  Must  We 
Use  To  Report  Payments  Received  by 
the  Agency  From  Non-Federal  Sources? 

Section  304-6.4  requires  an  agency 
head  or  designee  to  submit  Standard 
Form  (SF)  326,  Semiaimual  Reports  of 
Payments  Accepted  fitjm  a  Non-Federal 
source.  One  Federal  agency  commented 
that  the  cvurent  policy  does  not  mandate 
the  requirement  of  this  form  and  that 
the  Office  of  Government  Ethics  (OGE) 
currently  accepts  an  internal  agency 
form  that  includes  all  of  the  information 
required  by  §  304-6.4.  GSA  appreciates 
this  comment.  It  is  not  GSA's  intent  to 
make  a  significant  substantive  policy 
change  tlutjugh  the  required  use  of  SF 
326.  Section  304-6.4  has  been  modified 
to  allow  agencies  the  ability  to  request 
an  exemption  frt)m  the  use  of  SF  326 
through  OGE. 

Section  304-6.6    How  Do  We  Determine 
the  Value  of  Payments  in  Kind  Thui  Are 
To  Be  Reported  on  SF  326? 

Section  304-6.6  tells  agencies  how  to 
determine  the  value  of  payments  in  kind 
for  reporting  on  SF  326.  C5ne  Federal 
agency  commented  that  §  304-6.6(e) 
should  include  a  statement  that  where 
a  commercial  rate  is  not  available  all 
employees  must  report  the  maximum 
lodging  rate  for  the  per  diem  locality 
where  the  meeting  is  held  as  established 
by  GSA  for  CONUS,  Department  of 
Defense  for  OCONUS.  and  Department 
of  State  for  foreign  locations.  GSA 
considered  this  comment  as  appropriate 
and  has  amended  §  304-6.6(e} 
accordingly. 
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Section  304-9.4    What  If  the  Employee 
Is  Compensated  by  a  Donor  and  by  Us 
for  the  Same  Expenses? 

•    One  Federal  agency  commented  that 
in  the  answer  to  this  question 
employees  should  be  informed  of  The 
Federal  Claims  Collection  Standards 
which  provides  detailed  guidance 
regarding  Governmentwide  debt 
collection  policies  and  procedures.  GSA 
has  considered  this  comment  and  has 
modified  §  304-9.4  accordingly. 

This  final  rule  is  written  in  the  "plain 
language"  style  of  regulation  writing  as 
a  continuation  of  the  General  Services 
Administration's  (GSA)  effort  to  make 
the  FTR  easier  to  understand  and  use. 
Questions  are  in  the  first  person,  and 
answers  are  in  the  second  person.  GSA 
uses  a  "we"  and  "you"  question  when 
referring  to  an  agency,  and  an  "I"  and 
"you"  question  when  referring  to  the 
employee.  However,  the  rules  stated  in 
either  section  apply  to  both  the 
employee  and  agency.  Another  example 
of  GSA's  implementation  of  plain 
language  is  the  use  of  the  term 
"meeting"  throughout  this  part  instead 
of  the  phrase  "meeting(s)  or  similar 
functions."  This  change  is  indicated  in 
the  definition  of  "meeting(s)  or  similar 
functions"  and  no  substantive  change  is 
intended  by  this  change. 


B.  Significant  Changes 

The  final  rule  permits  after-the-fact 
agency  acceptance  of  some  payments 
from  a  non-Federal  source  for  travel 
expenses  to  a  meeting  under  the 
provisions  prescribed  in  §  304—3.13. 

C.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

D.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

E.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  501,etseqf. 


F.  SmaU  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  300-2 
and  Chapter  304 

Government  employees.  Travel  and 
transportation  expenses. 

Dated:  December  16.  2002. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

For  the  reasons  set  forth  in  the 
preamble,  GSA  amends  41  CFR  part 
300-2  and  chapter  304  as  follows: 

CHAPTER  300— GENERAL 

PART  300-2— HOW  TO  USE  THE  FTR 

1.  The  authority  citation  for  part  300- 
2  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707;  5  U.S.C.  5738;  5 
U.S.C.  5741-5742;  20  U.S.C.  905(a);  31  U.S.C. 
1353;  40  U.S.C.  121(c);  49  U.S.C.  40118;  E.O. 
11609.  1971-1975  Comp.  p.586. 

2.  Amend  §  300-2.22  by  revising  the 
table  to  read  as  follows: 

1300-2.22    WhoissubiecttotlMFTR? 
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For 

The  emptoyee  provisions  contained  in 

And  the  agency  provisions  are  con- 
tained in 

Chapter  301  

Chapter  302 

Chapter  303 

Chapter  304 

Subchaoters  A  B  and  C 

Subchapter  D. 

Subchaoters  A  B  C  D  E  and  F  

Subchapters  A,  B,  C,  D,  E,  and  F. 

N/A  s 

Subchapter  A  

Part  303-70. 
Subchapters  B  and  C. 

3.  Revise  Chapter  304  to  read  as 
follows: 

Chaptor  304 — Payment  of  Travel  Expenses 
From  a  Non-Federal  Source 

Subchapter  A — Employee's  Acceptance  of 
Payment  From  A  Non-Federal  Source  for 
Travel  Expemies 

Part 

304-1     Authority 

304-2    Definitions 

304-3    Employee  responsibility 

Subchapter  B — Agency  Requirements 

304-4     Authority 

304-5     Agency  responsibilities 

304-6    Payment  guidelines 

Subchapter  C — Acceptance  of  Pajrment  for 
Training 

304-7    Authority/applicability 

304-8    Deflnitions 

304-9    Contributions  and  awards 


Subchapter  A — Employee's  Acceptance 
of  Payment  From  a  Non-Federal  Source 
for  Travel  Expenses 

PART  304-1— AUTHORITY 

Sec. 

304-1.1    To  whom  do  the  pronouns  "I", 
"you",  and  their  variants  refer 
throughout  this  part? 

304-1.2    Under  what  authority  may  I  accept 
payment  of  travel  expenses  from  a  non- 
Federal  source? 

Authority:  ."'1  U.S.C.  1353  and  5  U.S.C. 
5707. 

S  304-1 .1  To  wtram  do  the  pronouns  "I", 
"you",  and  their  variants  refer  throughout 
this  part? 

Use  of  pronouns  "I",  "you",  and  their 
variants  throughout  this  part  refers  to 
the  employee. 


§304-1.2    Under  what  authority  may  I 
accept  payment  of  travel  expenses  from  a 
non-Federal  source? 

Under  the  authority  of  this  part  and 
31  U.S.C.  1353,  you  may  accept 
payment  of  travel  expenses  from  a  non- 
Federal  source  on  behalf  of  your  agency, 
but  not  on  behalf  of  yourself,  when 
specifically  authorized  to  do  so  by  your 
agency  and  only  for  official  travel  to  a 
meeting.  Except  as  provided  in  §  304- 
3.13  of  this  subchapter,  your  agency 
must  approve  acceptance  of  such 
pajrments  in  advance  of  your  travel. 

PART  304-2— OEnNmONS 

Authority:  5  U.S.C.  5707;  31  U.S.C.  1353. 

S  304-2.1    What  definitions  apply  to  this 
chapter? 

The  following  definitions  apply  to 
this  chapter: 

Employee  means  an  appointed  officer 
or  employee  of  an  executive  agency  as 
defined  in  5  U.S.C.  105,  including  a 


special  Government  employee  as 
defined  in  18  U.S.C.  202,  or  an  expert 
or  consultant  appointed  under  the 
authority  of  5  U.S.C.  3109. 

Meetingfs)  or  similar  functions 
(meeting)  means  a  conference,  seminar, 
speaking  engagement,  symposium, 
training  course,  or  similar  event  that 
takes  place  away  from  the  employee's 
official  station.  "Meeting"  as  defined  in 
this  chapter  does  not  include  a  meeting 
or  other  event  required  to  carry  out  an 
agency's  statutory  or  regulatory 
functions  (i.e.,  a  function  that  is 
essential  to  an  agency's  mission)  such  as 
investigations,  inspections,  audits,  site 
visits,  negotiations  or  litigation. 
"Meeting"  also  does  not  include 
promotional  vendor  training  or  other 
meetings  held  for  the  primary  purfi'ose 
of  marketing  the  non-Federal  sources    . 
products  or  services,  or  long  term  TDY 
or  training  travel.  A  meeting  need  not  be 
widely  attended  for  piuposes  of  this 
definition  and  includes  but  is  not 
limited  to  the  following: 

(1)  An  event  where  tne  employee  will 
participate  as  a  speaker  or  panel 
participant  focusing  on  his/her  official 
duties  or  on  the  policies,  programs  or 
operations  of  the  agency. 

(2)  A  conference,  convention, 
seminar,  symposium  or  similar  event 
where  the  primary  purpose  is  to  receive 
training  other  than  promotional  vendor 
training,  or  to  present  or  exchange 
substantive  information  of  mutual 
interest  to  a  nimiber  of  parties. 

(3)  An  event  where  the  employee  will 
receive  an  award  or  honorary  degree, 
which  is  in  recognition  of  meritorious 
public  service  that  is  related  to  the 
employee's  official  duties,  and  which 
may  be  accepted  by  the  employee 
consistent  with  the  applicable  standards 
of  conduct  regulations. 

Non-Federal  source  means  any  person 
or  entity  other  than  the  Government  of 
the  United  States.  The  term  includes 
any  individual,  private  or  commercial 
entity,  nonprofit  organization  or 
association,  international  or 
multinational  organization  (irrespective 
of  whether  an  agency  holds  membership 
in  the  organization  or  association),  or 
foreign.  State  or  local  government 
(including  the  government  of  the 
District  of  Columbia). 

Payment  means  a  monetary  payment 
from  a  non-Federal  source  to  a  Federal 
agency  for  travel,  subsistence,  related 
expenses  by  check  or  other  monetary 
instrument  payable  to  the  Federal 
agency  {i.e.,  electronic  fund  transfer 
(EFT),  money  order,  charge  card,  etc.)  or 
payment  in  kind. 

Payment  in  kind  means 
transportation,  food,  lodging,  or  other 
travel-related  services  provided  by  a 


non-Federal  source  instead  of  monetary 
payments  to  the  Federal  agency  for 
these  services.  Payment  in  kind  also 
includes  waiver  of  any  fees  that  a  non- 
Federal  source  normally  collects  from 
meeting  attendees  (e.g.,  registration 
fees). 

Travel,  subsistence,  and  related 
expenses  (travel  expenses)  means  the 
same  types  of  expenses  payable  under 
chapter  301  of  this  tide,  the  Foreign 
Afbirs  Manual  (FAM),  and  the  Joint 
Travel  Regulations  (JTll)  for 
transportation,  food,  lodging  or  other 
travel-related  services  for  official  travel 
[e.g.,  baggage  expenses,  services  of 
guides,  drivers,  interpreters, 
communication  services,  hire  of 
conference  rooms,  lodging  taxes, 
laundry/dry  cleaning,  taxi  fares,  etc). 
These  expenses  also  include  conference 
or  training  fees  (in  whole  or  in  part),  as 
well  as  benefits  that  cannot  be  paid 
under  the  appUcable  travel  regulations, 
but  which  are  incident  to  the  meeting, 
provided  in  kind,  and  made  available  by 
the  meeting  sponsors)  to  all  attendees. 
For  example,  this  definition  as  appUed 
to  this  chapter  would  allow  an 
employee  or  spouse  to  attend  a  sporting 
event  hosted  by  the  sponsor(s)  in 
connection  widi  the  meeting  that  is 
available  to  all  participants.  However,  it 
would  not  allow  the  employee  to  accept 
tickets  to  a  professional  sporting  event, 
concert  or  similar  event,  for  use  at  a 
later  date  even  if  such  tickets  were  given 
to  all  other  participants.  The  Foreign 
Affairs  Manual  is  obtainable  from: 
Bureau  of  Administration,  A/IM/CST/ 
MMS/DIR,  Room  264,  U.S.  Department 
of  State,  Washington,  DC  20520;  (202) 
647-3602.  The  Joint  Travel  Regulations 
are  obtainable  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20342-0001,  or 
available  for  downloading  from  the 
internet  at  http://www.dtic.mil/perdiem. 

PART  304-3— EMPLOYEE 
RESPONSIBILITY 

Subpart  A— General 

Sec. 

304-3.1    To  whom  do  the  pronouns  "I", 

"you",  and  their  variants  refer 

throughout  this  part? 
304-3.2     What  is  the  purpose  of  this  part? 
304-3.3    May  my  agency  or  I  accept 

payment  for  travel  expenses  to  a  meeting 

from  a  non-Federal  source? 
304-3.4    What  payments  may  my  agency  or 

I  accept  from  a  non-Federal  source? 
304-3.5    May  I  solicit  payment  of  my  travel 

expenses  from  a  non-Federal  source  to 

attend  a  meeting? 
304—3.6    May  I  inform  a  non-Federal  source 

of  my  agency's  authority  to  accept 

payment  for  travel  expenses  to  attend  a 

meeting? 


304-3.7    What  must  I  do  if  I  am  contacted 
directly  by  a  non-Federal  source  offering 
to  pay  my  travel  expenses  to  attend  a 
meeting? 

304—3.8    Must  I  adhere  to  the  provisions  of 
the  Fly  America  Act  when  I  receive  air 
transportation  to  a  meeting  furnished  or 
paid  by  a  non-Federal  source? 

304-3.9    May  I  use  premium-class  other 
than  first-class  conunon  carrier 
accommodations  when  a  non-Federal 
source  pays  in  full  for  my  transportation 
expenses.to  attend  a  meeting? 

304-3.10    May  I  use  first-class  common 
carrier  accommodations  when  a  non- 
Federal  source  pays  in  full  for  my 
transportation  expenses  to  attend  a 
meeting? 

304-3.11    Am  I  limited  to  the  maximum 
subsistence  allowances  (per  diem,  actual 
expense  or  conference  lodging) 
prescribed  in  applicable  travel 
r^ulations  for  travel  expenses  paid  by  a 
non-Federal  source? 

304-3.12    Must  I  receive  advance  approval 
from  my  agency  before  I  perform  travel 
paid  by  a  non-Federal  source  to  attend  a 
meeting? 

304-3.13    After  I  begin  travel  to  a  meeting, 
what  should  I  do  if  a  non-Federal  source 
offers  to  pay  for  one  or  more  of  my  travel 
expenses  without  my  or  my  agency's 
prior  knowledge? 

304-3.14    May  a  non-Federal  source  pay  for 
my  spouse  to  accompany  me  to  a 
meeting? 

304-3.15    Must  1  provide  my  agency  with 
information  about  any  payment  I  receive 
on  its  behalf? 

Subpart  8 — Reimbursement  Claims 

304-3.16    What  must  I  submit  to  my  agency 
fo^  reimbursement  when  a  non-Federal 
source  pays  all  or  part  of  my  travel 
expenses  to  attend  a  meeting? 

Subpart  C— Reports 

304-3. 1 7    If  I  am  required  to  file  a 
confidential  or  public  financial 
disclosure  report,  must  I  report  travel 
pajmients  I  receive  from  a  non-Federal 
source  on  that  report? 

Subpart  D—Pahaltias 

304-3.18    What  happens  if  I  accept  a 

payment  from  a  non-Federal  source  that 
is  in  violation  of  this  part? 

Subpart  E— flalation  to  Other  AuUKMitiM 

304-3.19  Are  there  other  situations  when  I 
may  accept  payment  from  .a  non-Federal 
source  for  my  travel  expenses? 

Authority:  5  U.S.C.  5707;  31  U.S.C.  1353. 

Subpart  A— General 

§  304-3.1  To  whom  do  the  pronouns  "I", 
"you",  and  their  variants  refer  throughout 
this  part? 

Use  of  pronoims  "I",  "you",  and  their 
variants  tiiroughout  this  part  refers  to 
the  employee. 

§304-3.2    What  is  the  purpose  of  this  part? 

The  purpose  of  this  part  is  to  estabUsh 
Governmentwide  policy  and  guidance 
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for  acceptance  by  a  Federal  agency  of 
payment  for  travel  expenses  from  a  non- 
Federal  source  for  employees  to  attend 
meetings.  It  describes  how  such 
payments  must  be  accepted  by  the 
agency  for  travel  of  agency  employee(s) 
and/or  his/her  spouse  for  official 
Government  travel.  Except  as  provided 
in  §  304-3.13  of  this  part,  advance 
agency  approval  is  required  to  receive 
such  payments. 

§  304-3.3    May  my  agency  or  I  accept 
payment  for  travel  expenses  to  a  meeting 
from  a  non-Federal  source? 

Yes,  you  or  your  agency  may  accept 
such  a  payment  from  a  non-Federal 
source,  but  you  may  only  accept  when 
your  agency  specifically  authorizes  such 
acceptance  under  the  requirements  of 
this  part.  Except  as  provided  in  §  304- 
3.13  of  this  part,  your  agency  must 
approve  acceptance  of  such  payment  in 
advance  of  your  travel. 

§304-3.4    Wttat  payments  may  my  agency 
or  I  accept  from  a  non-Federal  source? 

You  or  your  agency  may  accept 
payments  other  than  cash  hom  a  non- 
Federal  source  for  all  of  your  ofhcial 
travel  expenses  to  attend  a  meeting  of 
mutual  interest,  or  any  portion  of  those 
travel  expenses  mutually  agreed  upon 
between  your  agency  and  the  non- 
Federal  source.  You  may  not  accept 
payments  for  travel  that  is  not  to  attend 
a  meeting  under  this  part.  However,  you 
may  be  able  to  accept  payments  under 
other  authorities  (see  §  304-3.19). 

§  304-3.5    May  I  solicit  payment  of  my 
travel  expenses  from  a  non-Federal  source 
to  attend  a  meeting? 

No,  you  may  not  solicit  payment  for 
travel  expenses  from  a  non-Federal 
source  to  attend  a  meeting. 

§  304-3.6    May  I  inform  a  non-Federal 
source  of  my  agency  s  auttiority  to  accept 
payment  for  travel  expenses  to  attend  a 
meetlrtg? 

Yes,  you  or  your  agency  may  inform 
the  non-Federal  source  of  yoiir  agency's 
authority  to  accept  payment  for  travel 
expenses  to  attend  a  meeting. 

§  304-3.7    What  must  I  do  If  I  am  contacted 
directly  by  a  non-Federal  source  offering  to 
pay  my  travel  expenses  to  attend  a 
meeting? 

If  you  are  contacted  directly  by  a  non- 
Federal  source  offering  to  pay  any  part 
of  your  travel  expenses  to  attend  h 
meeting,  you  must  inform  your  agency, 
so  that  the  authorized  agency  official 
can  determine  whether  to  accept  the 
payment. 


§304-3.8    Must  I  adttere  to  ttte  provisions 
of  ttie  Fly  America  Act  wften  I  receive  air 
transportation  to  a  meeting  furnished  or 
paid  by  a  non-Federal  source? 

No,  if  the  payment  or  ticket  was  paid 
in  full  directly  by  the  non-Federal 
source  or  reimbursed  to  your  agency  by 
the  non-Federal  soiut:e,  the  provisions 
of  the  Fly  America  Act  do  not  apply. 
(See  §§301-10.131  through  301-10.143 
of  this  title  for  the  regulations 
implementing  the  Fly  America  Act.) 

§  304-3.9    May  I  use  premium-class  other 
tfian  first-class  common  carrier 
accommodations  wtien  a  non-Federal 
source  pays  in  full  for  my  transportation 
expenses  to  attend  a  meeting? 

Yes,  you  may  use  premium  other  than 
first-class  common  carrier 
accommodations  if  your  agency 
authorizes  you  to  do  so  in  accordance 
with  §  304-5.5  of  this  chapter. 

§  304-3.1 0    May  I  use  first-class  common 
carrier  accommodations  wfien  a  non- 
Federal  source  pays  in  full  for  my 
transportation  expenses  to  attend  a 
meeting? 

Generally  no.  You  may  not  use  first- 
class  common  carrier  accommodations 
unless  you  meet  one  of  the  criteria  for 
first  class  travel  contained  in  §§  301- 
10.123,  301-10.162  and  301-10.183  of 
this  title  and  are  authorized  to  do  so  by 
your  agency  in  accordance  with  §  304- 
5.6  of  this  chapter. 

§  304-3.1 1    Am  I  limited  to  ttie  maximum 
sutMistence  allowances  (per  diem,  actual 
expense,  or  conference  lodging)  prescribed 
in  applicable  travel  regulations  for  travel 
expenses  paid  by  a  non-Federal  source? 

Generally  yes.  Subsistence  expenses 
are  usually  limited  to  the  maximum 
subsistence  allowances  (per  diem, 
actual  expenses  or  conference  lodging) 
prescribed  in  Chapter  301  of  this  title 
for  travel  in  CONUS,  by  the  Secretary  of 
Defense  for  travel  in  non-foreign  areas 
and  by  the  Secretary  of  State  for  travel 
in  foreign  areas.  However,  acceptance  of 
payment  for,  and  when  applicable, 
reimbursement  by  an  agency  to  an 
employee  and  the  accompanying  spouse 
of  such  employee  are  not  subject  to  the 
maximum  per  diem  or  actual 
subsistence  expense  rates  when 
traveling  in  CONUS  or  in  non-foreign 
areas  under  the  following  conditions: 

(a)  The  non-Federal  source  pays  the 
full  amount  of  the  subsistence  expense, 
as  authorized  by  your  agency;  and 

(b)  The  subsistence  expense  paid  by 
the  non-Federal  soiut:e  is  comparable  in 
value  to  that  offered  to  or  purchased  by 
other  meeting  attendees;  and 

(c)  Your  agency  has  approved 
acceptance  of  payment  trom  the  non- 
Federal  source  prior  to  your  travel;  if 
your  agency  has  not  approved  any 


acceptance  from  the  non-Federal  source, 
you  may  not  exceed  the  maximum 
allowances.  See  §  304-3.13. 

Note:  The  maximum  subsistence 
allowances  established  by  the  Secretary  of 
State  for  travel  to  foreign  areas  may  not  be 
exceeiJpd. 

§304-3.12    Must  I  receive  advance 
approval  from  my  agency  before  I  perform 
travel  paid  by  a  non-Federal  source  to 
attend  a  nteeting? 

Yes,  you  must  receive  advance 
approval  from  your  agency  before 
performing  travel  paid  by  a  non-Federal 
source  to  attend  a  meeting  except  as 
provided  in  §  304-3 .13. 

§  304-3.1 3    After  I  begin  travel  to  a 
meetiog,  wturt  should  I  do  If  a  non-Federal 
source  offers  to  pay  for  one  or  more  of  my 
travel  expenses  without  my  or  my  agency's 
prior  knowledge? 

(a)  If  your  agency  has  already 
authorized  acceptance  of  payment  for 
some  of  your  travel  expenses  for  that 
meeting  from  a  non-Federal  source,  then 
you  may  accept  on  behalf  of  your 
agency,  payment  for  any  of  your 
additional  travel  expenses  from  the 
same  non-Federal  soiuce  as  long  as — 

(1)  The  expenses  paid  or  provided  in 
kind  are  comparable  in  value  to  those 
offered  to  or  purchased  by  other 
similarly  situated  meeting  attendees; 
and 

(2)  Your  agency  did  not  decline  to 
accept  payment  for  those  particular 
expenses  in  advance  of  your  travel. 

(b)  If  your  agency  did  not  authorize 
acceptance  of  any  payment  from  a  non- 
Federal  soujce  prior  to  yoiu-  travel, 
then — 

(1)  You  may  accept,  on  behalf  of  your 
agency,  payment  from  a  non-Federal 
source  as  authorized  in  this  section — 

(i)  Only  the  types  of  travel  expenses 
that  are  authorized  by  your  travel 
authorization  {i.e.,  meals,  lodging, 
transportation,  but  not  recreation  or 
other  personal  expenses);  and 

(ii)  Only  travel  expenses  that  are 
within  the  maximum  allowances  stated 
on  your  travel  authorization  (e.g.,  if  your 
travel  authorization  states  that  you  are 
authorized  to  incur  lodging  expenses  up 
to  $100  per  night,  you  may  not  accept 
pajrment  from  the  non-Federal  source 
for  a  $200  per  night  hotel  room); 

(2)  You  must  request  your  agency's 
authorization  for  acceptance  from  the 
non-Federal  source  within  7  working 
days  after  your  trip  ends;  and 

(3)  If  yoiu  agency  does  not  authorize 
acceptance  frtim  the  non-Federal  source, 
your  agency  must  either — 

(i)  Reimbiu-se  the  non-Federal  source 
for  the  reasonable  approximation  of  the 
market  value  of  the  benefit  provided. 


not  to  exceed  the  maximum  allowance 
stated  on  your  travel  authorization;  or 

(ii)  Require  you  to  reimburse  the  non- 
Federal  source  that  amoimt  and  allow 
you  to  claim  that  amount  on  your  travel 
claim  for  the  trip. 

(c)  If  you  accept  pajrment  frt>m  a  non- 
Federal  source  for  travel  expenses  In 
violation  of  paragraph  (a)  or  paragraph 
(b)  of  this  section,  you  may  be  subject 
to  the  penalties  specified  in  §  304-3.16. 

§  304-3.1 4    May  a  non-Federal  source  pay 
for  my  spouse  to  accompany  me  to  a 
meeting? 

Yes,  a  non-Federal  soiuce  may  pay  for 
yoxu-  spouse  to  accompany  you  when  it 
is  in  the  interest  of  and  authorized  in 
advance  by  yoiu-  agency.  All  limitations 
and  requirements  of  this  part  apply  to 
the  acceptance  of  payment  from  a  non- 
Federal  soxuce  for  travel  expenses  and/ 
or  agency  reimbursement  of  travel 
expenses  for  your  accompanying 
spouse.  Your  agency  may  determine  that 
your  spouse's  presence  at  an  event  is  in 
the  interest  of  the  agency  if  yoiu  spouse 
will— 

(a)  Support  the  mission  of  your 
agency  or  substantially  assist  you  in 

-  carrying  out  your  official  duties; 

(b)  Attend  a  ceremony  at  which  you 
will  receive  an  award  or  honoreury 
degree;  or 

(c)  Participate  in  substantive  programs 
related  to  the  agency's  programs  or 
operations. 

§  304-3.1 5  Must  I  provide  my  agency  with 
information  about  any  payment  I  receive  on 
its  behalf? 

Yes.  Your  agency  must  submit  to  the 
U.S.  Office  of  Government  Ethics  (OGE) 
a  semiannual  report  (SF  326)  of  all 
pajmients  it  accepts  under  this  part.  You 
must  be  prepared  to  give  your  agency 
the  information  it  needs  in  order  to 
submit  its  report. 

Subpart  B — Reimbursement  Claims 

§304-3.16    What  must  I  submit  to  my 
agency  for  reimbursement  when  a  non- 
Federal  source  pays  all  or  part  of  my  travel 
expenses  to  attend  a  meeting? 

You  must  submit  a  travel  claim  listing 
all  allowable  travel  expenses  that  you 
incurred  which  were  not  paid  in  kind 
by  a  non-Federal  source.  Do  not  claim 
travel  expenses  that  were  furnished  in 
kind  by  a  non-Federal  source.  Your 
reimbursement  is  limited  to  the  types  of 
expenses  authorized  in  Chapter  301  of 
this  title  or  analogous  provisions  of  the 
Joint  Travel  Regulations  or  Foreign 
Affairs  Manual.  Reimbursement  from 
your  agency  for  expenses  will  not  in  any 
case  exceed  the  amount  of  the  expenses 
you  incur.  Such  reimbursement  will 
also  adhere  to  established  regulatory 


limitations  except  where  your  agency 
accepts  payments  under  §§  304-5.4, 
304-5.5  or  304-5.6  of  this  chapter. 

Subpart  C— Reports 

§304-3.17    If  I  am  required  to  file  a 
confidential  or  pul>lic  financial  disclosure 
report,  must  I  report  travel  payments  I 
receive  from  a  non-Federal  source  on  that 
report? 

Generally,  no.  As  long  as  payments 
you  receive  fitim  a  non-FederaJ  source 
are  made  to  or  on  behalf  of  your  agency, 
you  are  not  required  to  report  them  as 
gifts  on  any  confidential  or  pubUc 
disclosure  report  you  are  personally 
required  to  file  pursuant  to  law  or  Office 
of  Government  Ethics  (OGE)  regulations 
(5  CFR  part  2634).  However,  you  may  be 
required  to  report  any  such  payments 
that  you  and/or  your  accompanying 
spouse  receive  on  your  own  behalf, 
rather  than  on  the  agency's  behalf, 
pursuant  to  other  reporting 
requirements  (e.g.,  those  required  by  the 
Ethics  in  Government  Act  of  1978). 

Note:  The  confldential  financial  disclosure 
report  is  CXiE  Form  450  and  the  public 
financial  disclosure  report  is  SF  278. 

Sulspart  D — Penalties 

§  304-3. 1 8    What  happens  if  I  accept  a 
payment  from  a  non-Federal  source  that  is 
in  violation  of  this  part? 

If  you  accept  payment  from  a  non- 
Federal  source  in  violation  of  this  part — 

(a)  You  may  be  required,  in  addition 
to  any  other  penalty  provided  by  law 
and  applicable  regulations,  to  pay  the 
general  fund  of  the  Treasury,  an  amount 
equal  to  any  payment  you  accepted;  and 

(b)  In  the  case  of  reimbursement 
under  paragraph  (a)  of  this  section,  you 
will  not  be  entitled  to  any 
reimbursement  from  the  Government  for 
your  travel  expenses  that  the  payment 
was  intended  to  cover. 

Subpart  E — Relation  to  Otiier 
Authorities 

§  304-3.1 9    Are  tt>ere  otiier  situations  wtten 
I  may  accept  payment  from  a  non-ftderal 
source  for  my  travel  expenses? 

Yes,  you  may  also  accept  payinent  of 
travel  expenses  from  a  non-Federal 
source  under  the  following  authorities, 
in  addition  to  this  part: 

(a)  Under  5  U.S.C.  4111  for 
acceptance  of  contributions,  awards, 
and  other  payments  from  tax-exempt 
entities  for  non-Government  sponsored 
training  or  meetings  (see  regulations 
issued  by  the  Office  of  I'ersonnel 
Management  at  5  CFR  part  410). 

(b)  Under  5  U.S.C.  7342  for  travel 
taking  place  entirely  outside  the  United 
States  which  is  paid  by  a  foreign 


government,  where  acceptance  is 
permitted  by  your  agency  and  any 
regulations  which  may  be  prescribed  by 
your  agency. 

(c)  Under  5  U.S.C.  7324(b)  when 
payment  is  for  travel  to  be  performed  for 
a  partisan  rather  than  an  official 
purpose  in  accordance  with  the  Hatch 
Act  (5  U.S.C.  7321-7326);  or 

(d)  Pursuant  to  the  applicable 
standards  of  ethical  conduct  regulations 
concerning  personal  acceptance  of  gifts. 
For  example,  under  5  CFR  2635.204(e), 
which  authorizes  executive  branch 
employees  to  accept  gifts  based  on 
outside  business  employment 
relationships.  (Note:  You  may  also  be 
able  to  accent  attendance  at  (but  not 
other  travel  expenses  to)  a  widely 
attended  gathering  under  5  CFR 
2635.204(g)(2)  when  the  gathering  is  not 
a  meeting,  as  defined  in  this  part,  and 
you  are  not  attending  in  your  official  , 
capacity.)  ■ 

SUBCHAPTER  B— AGENCY 
REQUIREMENTS 

PART  304-4— AUTHORITY 

304-4.1    To  whom  do  the  pronouns  "we", 

"you",  and  their  variants  refer 

throughout  this  part? 
304-4.2    What  is  the  purpose  of  this  part?    , 
304—4.3    Under  what  other  authority  may 

we  accept  payment  for  trayel  expenses 

from  a  non-Fedpral  source? 

Autliority:  5  U.S.C.  5707;  31  U.S.C.  1353. 

§  304-4.1    To  whom  do  the  pronouns  "we", 
"you",  and  tf>eir  variants  refer  througliout 
this  part? 

Use  of  pronouns  "we",  "you",  and  , 
their  variants  throughout  this  part  refers 
to  the  agency. 

§304-4.2    What  is  the  purpose  of  this  part? 
The  purpose  of  this  part  is  to  establish 
Governraentwide  policy  and  guidance 
for  acceptance  by  a  Federal  agency  of 
payment  for  travel  expenses  frt)m  a  non- 
Federal  source  for  employees  to  attend 
meetings  under  31  U.S.C.  1353.  It 
prescribes  how  such  payments  may  be 
accepted. 

§  304-4.3    Under  what  other  authority  may 
we  accept  payment  for  travel  expenses 
from  a  non-Federal  source? 

You  may  accept  payment  for  travel 
expenses  to  events  other  than  meetings 
from  a  non-Federal  source  pursuant  to 
an  agency  gift  statute  or  similar 
statutory  authority.  However,  this  part 
304  is  the  only  authority  you  may  use 
to  accept  (or  authorize  your  employee  to 
accept  on  your  behalf)  payment  for 
travel  expenses  from  a  non-Federal 
source  to  attend  a  meeting.  For  example, 
you  could  not  pay  the  travel  expenses 
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for  an  employee  to  attend  a  meeting  and 
then  authorize  the  employee  to  use  the 
widely  attended  gathering  exception  in 
5  CFR  2635.204(g)(2)  to  accept  free 
attendance  at  that  same  meeting.  You 
would  only  be  able  to  accept  payment 
for  the  employee's  attendance  at  that 
meeting  under  this  part  304. 

Note:  Employees  may  also  be  able  to  accept 
paymeot  for  travel  expenses  from  non- 
-   Federal  sources  in  their  individual  capacities 
under  the  authorities  referenced  in  §  304- 
3.19. 

PART  304-5— AGENCY 
RESPONSIBIUTIES 

Sec. 

304-5.1     When  may  we  accept  payment 
from  a  non-Federal  source  for  travel  to  a 
meeting  or  authorize  an  employee  to 
accept  payment  on  our  behalf? 

304-5.2  Who  must  approve  acceptance  of 
payment  from  a  non-Federal  source  for 
travel  expenses  to  a  meeting? 

304-5.3    What  does  our  approving  official 
need  to  consider  before  authorizing 
acceptance  of  payment  from  a  non- 
Federal  source  for  travel  expenses  for  a 
meeting? 
.    304-5.4    May  we  authorize  an  employee  to 
exceed  the  maximum  subsistence 
allowances  (per  diem,  actual  expense,  or 
conference  lodging)  prescrit>ed  in 
applicable  travel  regulations  where  we 
have  authorized  acceptance  of  payment 
from  a  non-Federal  source  for  such 
allowances? 

304-5.5    May  we  authorize  an  employee  to 
travel  by  premium  other  than  first-class 
common  carrier  accommodations  if  we 
accept  payment  in  full  from  a  non- 
Federal  source  for  such  transportation 
expenses? 

304-5.6    May  we  authorize  an  employee  to 
travel  by  first-class  common  carrier 
accommodations  if  we  accept  payment 
in  full  from  a  non-Federal  source  for 
such  transportation  expenses? 

304-5.7    May  we  authorize  acceptance  of 
payment  from  more  than  one  non- 
Federal  source  for  a  single  trip? 

Authority:  5  U.S.C.  5707;  31  U.S.C.  1353. 

f  304-5.1    Wh«n  may  w«  accept  payment 
from  a  non-Federal  source  for  travel  to  a 
meeting  or  authorize  an  employee  to  accept 
payment  on  our  behalf? 

You  may  accept  payment  from  a  non- 
Federal  source  or  authorize  an  employee 
and/or  the  employee's  spouse  to  accept 
payment  on  your  behalf  only  when- 

(a)  You  have  issued  the  employee 
(and/or  the  employee's  spouse,  when 
applicable)  a  travel  authorization  before 
the  travel  begins; 

(b)  You  have  determined  that  the 
travel  is  in  the  interest  of  the 
Government; 

(c)  The  travel  relates  to  the 
employee's  official  duties;  and 


(d)  The  non-Federal  source  is  not 
disqualified  due  to  a  conflict  of  interest 
under  §  304-5.3. 

§  304-5.2  Who  must  approve  acceptance 
of  payment  from  a  non-Federal  source  for 
travel  expenses  to  a  meeting? 

An  official  at  the  highest  practical 
administrative  level  who  can  evaluate 
the  requirements  in  §  304-5.3,  must 
approve  acceptance  of  such  payments. 

§  304-5.3    What  does  our  approving  official 
need  to  consider  before  autttorizing 
acceptance  of  payment  from  a  non-Federal 
source  for  travel  expenses  for  a  meeting? 

(a)  The  approving  official  must  not 
authorize  acceptance  of  the  payment  if 
he/she  determines  that  acceptance  of 
the  payment  under  the  circumstances 
would  cause  a  reasonable  person  with 
knowledge  of  all  the  facts  relevant  to  a 
particular  case  to  question  the  integrity 
of  agency  programs  or  operations.  The 
approving  official  must  be  guided  by  all 
relevant  considerations,  including  but 
not  limited  to  the — 

(1)  Identity  of  the  non-Federal  source; 

(2)  Purpose  of  the  meeting; 

(3)  Identity  of  other  expected 
participants; 

(4)  Nature  and  sensitivity  of  any 
matter  pending  at  the  agency  which  may 
affect  the  interest  of  the  non-Federal 
source; 

(5)  Significance  of  the  employee's  role 
in  any  such  matter;  and 

(6)  Monetary  value  and  character  of 
the  travel  benefits  offered  by  the  non- 
Federal  source. 

(b)  The  agency  official  may  find  that, 
while  acceptance  from  the  non-Federal 
source  is  permissible,  it  is  in  the  interest 
of  the  agency  to  qualify  acceptance  of 
the  offered  payment  by,  for  example, 
authorizing  attendance  at  only  a  portion 
of  the  event  or  limiting  the  type  or 
character  of  benefits  that  may  be 
accepted. 

i  304-5.4    May  we  autfiorize  an  employee 
to  exceed  ttie  maximum  subsistence 
allowances  (per  diem,  actual  expense,  or 
conference  lodging)  prescritMd  in 
applicaMe  travel  regulations  wt>ere  we  have 
authorized  acceptance  of  payment  from  a 
non-Federal  source  for  such  allowances? 

(a)  Generally,  yes.  Subsistence 
allowances  are  usually  limited  to  the 
maximum  subsistence  allowances  (per 
diem,  actual  expense,  or  conference 
lodging)  prescribed  in  chapter  301  of 
this  title  for  travel  in  CONUS,  by  the 
Secretary  of  Defense  for  travel  in  non- 
foreign  areas,  and  by  the  Secretary  of 
State  for  travel  in  foreign  areas. 
However,  the  maximum  subsistence 
allowances  established  by  this  title  and 
by  the  Secretary  of  Defense  may  be 
exceeded  as  long  i 


(1)  The  non-Federal  source  pays  the 
full  amount  of  the  subsistence  expenses, 
at  issue;  and 

(2)  The  subsistence  expense  paid  by 
the  non-Federal  source  is  comparable  in 
value  to  that  offered  to  or  purchased  by 
meeting  attendees. 

(b)  The  maximum  subsistence 
allowances  prescribed  by  the  Secretary 
of  State  for  travel  to  foreign  areas  may 
not  be  exceeded. 

§  304-5.5    May  we  authorize  an  employee 
to  travel  by  premium  other  than  first-class 
common  carrier  accommodations  if  we 
accept  payment  In  full  from  a  non-Federal 
source  for  sucft  transportation  expenses? 

Yes,  you  may  authorize  an  employee 
to  travel  by  premium  other  than  first- 
class  common  carrier  accommodations 
as  long  as  the — 

(a)  Non-Federal  source  makes  full 
payment  for  such  transportation 
services  in  advance  of  travel;  and 

(b)  Transportation  accommodations 
furnished  are  comparable  in  value  to 
those  offered  to,  or  purchased  by,  other 
similarly  situated  meeting  attendees. 

§  304-5.6    May  we  authorize  an  employee 
to  travel  by  first-class  comnwn  carrier 
accommodations  if  we  accept  payment  In 
full  from  a  non-Federal  source  for  such 
transportation  expenses? 

Generally,  no;  however,  you  may 
authorize  an  employee  to  travel  by  first- 
class  common  carrier  accommodations 
if  the — (a)  Travel  meets  at  least  one  of 
the  conditions  in  §§  301-10.123,  301- 
10.162  and  301-10.183  of  this  title;  and 

(b)  Transportation  accommodations 
furnished  are  comparable  in  value  to 
those  offered  to,  or  purchased  by,  other 
similarly  situated  meeting  attendees. 

}304-6.7    May  we  autfwrtze  acceptance  Of 
payment  from  more  ttian  one  non-Federal 
source  for  a  single  trip? 

Yes,  you  may  accept  payment  from 
more  than  one  non-Federal  source  for  a 
single  trip,  as  long  as  the  total  of  such 
payments  do  not  exceed  the  total  cost  of 
the  trip. 

PART  304-6— PAYMENT  GUIDEUNES 

Sut>part  A— General 

Sec. 

304-6.1    May  we  accept  a  monetary 

payment  in  the  form  of  cash  from  a  non- 
Federal  source? 

304-6.2    What  should  we  do  if  a  non- 
Federal  source  does  not  pay  the  full  cost 
for  expenses  that  an  employee  will  incur 
during  travel? 

'304-6.3    What  happens  if  an  employee 
accepts  payment  from  a  non-Federal 
source  that  is  in  violation  of  this  part? 

Subpart  B— Reports 

304-6.4  What  form  must  we  use  to  report 
payments  received  by  the  agency  from 
non-Federal  sources? 
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304-6.5  What  guidelines  must  we  follow 
when  using  the  Standard  Form  (SF)  326? 

Subpart  C — Valuation 

304-6.6  How  do  we  determine  the  value  of 
payments  in  kind  that  are  to  be  reported 
on  Standard  Form  (SF)  326? 

304-6.7  Must  we  report  on  the  Standard 
Form  (SF)  326  any  information  that  is 
protected  from  disclosure  by  statute? 

304-6.8  Will  the  reports  be  made  available 
for  public  inspection? 

304-6.9    Does  acceptance  by  OGE  of  the 
Standard  Form  (SF)  326  constitute  a 
determination  by  OGE  that  the  data 
submitted  is  adequate  or  a  concurrence 
by  OGE  in  the  agency's  conflict  of 
interest  analysis? 

Authority:  5  U.S.C.  5707;  31  U.S.C.  1353. 

Subpart  A— General 

§304-6.1    May  we  accept  a  monetary 
payment  In  tfte  form  of  cash  from  a  non- 
FMeral  source? 

No,  you  may  not  accept  a  monetary 
payment  in  the  form  of  cash  from  a  non- 
Federal  source.  Monetary  payment(s) 
received  from  a  non-Federal  source 
must  be  in  the  form  of  a  check  or  similar 
instrument  made  payable  to  the  agency. 

§  304-6.2    What  should  we  do  if  a  non- 
Federal  source  does  not  pay  ttw  full  cost 
for  expenses  that  an  employee  will  Incur 
during  travel? 

If  you  determine  in  advance  of  the 
employee's  travel  that  payment  from  a 
non-Federal  source  Will  cover  some  but 
not  all  of  the>employee's  allowable 
travel  and  subsistence  expenses  you 
should  state  on  the  employee's  travel 
authorization  that  the  employee  will  be 
reimbursed  the  difference  between  the 
full  allowances  and  the  payment  from 
the  non-Federal  soiurce.  See  chapter  301 
of  this  Title.  6  Foreign  Affurs  Manual, 
Chapter  100,  or  the  Joint  Travel 
Regulations  (JTR),  Chapter  4,  Parts  L 
and  Q,  as  applicable  to  determine  the 
applicable  maximum  allowances. 

§304-6.3    Wlurt  happens  if  an  employee 
accepts  payment  from  a  non-Federal  source 
that  Is  In  violation  of  this  part? 

If  an  employee  accepts  pajrment  from 
a  non-Federal  source  in  violation  of  this 
part — 

(a)  You  may  require  the  employee,  in 
addition  to  any  penalty  provided  by  law 
and  applicable  regulations,  to  pay  the 
general  fund  of  the  Treasury,  an  amoimt 
equal  to  the  payment  so  accepted;  and 

(b)  The  employee  sliall  not  be  entitled 
to  any  reimbursement  frtim  the 
Government  for  such  expenses. 


Subpart  B — Reports 

§304-6.4  What  form  must  we  use  to  report 
payments  received  by  the  agency  from  non- 
Federal  sources? 

Your  agency  head  or  designee  must 
submit  Standard  Form  (SF)  326, 
Semiannual  Report  of  Payments 
Accepted  From  a  Non-Federal  Source 
(fully  completed)  to  report  payments 
received  from  non-Federal  sources.  This 
applies  to  all  payments  that  are  more 
than  $250  per  event  for  an  employee 
and  accompanying  spouse.  For  piuposes 
of  the  $250  threshold,  payments  for  an 
employee  and  accompanying  spouse 
shall  be  aggregated.  If  you  wish  to  use 
a  form  other  than  SF  326  to  report  such 
payments,  you  may  seek  permission  to 
do  so  by  contacting  the  Office  of 
Government  Ethics  at  United  States 
Office  of  Government  Ethics,  1201  New 
York  Avenue,  NW.,  Suite  500, 
Washington,  DC  20005-3917. 

§  304-6.5  What  guidelines  must  we  follow 
wtien  using  the  Standard  Form  (SF)  326? 

When  completing  the  SF  326— 

(a)  You  must  fully  complete  each 
block  on  SF  326  without  exception 
(including  payments  accepted  for  an 
accompanying  spouse): 

(b)  You  must  also — 

(1)  Submit  the  SF  326  no  later  than 
May  31  for  pa)anents  received  from  the 
preceding  (3ctober  1  through  March  31; 

(2)  Submit  a  SF  326  no  later  than 
November  30  for  payments  received 
from  the  preceding  April  1  through 
September  30;  and 

(c)  Submit  the  SF  326  including 
negative  reports,  to:  Director  of  the 
Office  of  Govenmient  Ethics  (OGE), 
1201  New  York  Avenue,  NW.,  Suite 
500,  Washington,  DC  20005-3917. 

Subpart  C— Valuation 

§  304-6.6  How  do  we  determine  the  value 
of  payments  in  Mnd  that  are  to  tM  reported 
on  Standard  Form  (SF)  326? 

The  following  should  be  used  in  the     ' 
determination  of  the  value  of  payments 
in  kind  for  reporting  on  SF  326: 

(a)  For  conference,  training,  or  similar 
fees  waived  or  paid  by  a  non-Federal 
soiux^e,  you  must  report  the  amoimt 
charged  other  participants. 

(b)  For  transportation  or  lodging,  you 
must  report  the  cost  that  the  non- 
Federal  source  paid  or  usually  would 
have  been  charged  for  such  event. 

(c)  For  meals  or  other  benefits  that  are 
not  provided  as  part  of  the 
transportation,  lodging,  or  a  conference, 
training  or  similar  fee,  you  must  report 
the  cost  to  the  non-Federal  source  or 
provide  a  reasonable  approximation  of 
the  market  value  of  the  benefit. 


^  (d)  For  chartered,  corporate  or  other 
private  aircraft — 

(1)  When  common  carrier  is  available, 
you  must  report  the  first-class  rate  that 
would  have  been  charged  by  a 
commercial  air  carrier  at  the  time  the 
event  took  place. 

(2)  When  a  common  carrier  is  not 
available,  you  must  report  the  cost  of 
chartering  a  similar  aircraft  using  a 
commercially  available  service. 

(e)  Lodging  where  no  commercial  rate 
is  available:  You  must  report  the 
maximum  lodging  rate  established  by 
GSA  for  CONUS,  Department  of  Defense 
for  non-foreign  areas  and  the  Secretary 
of  State  for  foreign  areas.  These  rates  are 
available  on  the  Internet  at  the  GSA 
Web  site  http://www^sa.gov/perdiem, 
with  links  to  the  non-foreign  and  foreign 
area  rates. 

^304-6.7    Must  we  report  on  ttte  Standard 
Form  (SF)  326  any  information  that  is 
protected  from  disclosure  by  statute? 

No.  Information  that  is  protected  by 
statute  from  disclosure  to  the  public 
should  not  be  reported  on  the  SF  326. 
However,  if  you  omit  otherwise 
reportable  information  from  the  SF  326 
because  the  information  may  not  be 
disclosed,  you  must  notify  OGE  unless 
otherwise  prohibited  by  law  and,  if 
requested  by  the  Director  of  OGE,  make 
the  information  available  for  inspection 
by  an  OGE  employee  with  the  requisite 
clearance. 

§304-6.8    Will  the  reports  be  made 
available  for  public  inspection? 

Yes,  OGE  must  make  any  report  filed 
by  an  agency  imder  this  part  (that  is  not 
protected  from  disclosure  by  statute) 
available  for  public  inspection  and 
copying  on  the  later  of  the  following 
two  dates: 

(a)  Within  30  days  after  th6  applicable 
due  date. 

(b)  Within  30  days  after  the  date  OGE 
actually  receives  the  report. 

§304-6.9    Does  acceptance  by  OGE  of  the 
Standard  Form  (SF)  326  constitute  a 
determination  by  OGE  ttiat  the  data 
sutHnitted  is  adequate  or  a  concurrence  by 
OGE  in  ttw  agency's  conflict  of  interest 
analysis? 

No.  OGE  is  responsible  for  making  the 
information  provided  by  the  agencies 
available  to  the  public.  It  is  each 
agency's  responsibility  to  file  the 
accurate  and  complete  reports  and  to 
make  the  appropriate  conflict  of  interest 
analysis. 


12610  Federal  Register / Vol.  68,  No.  51 /Monday,  March  17.  2003 /Rules  and  Regulations 


Subchapter  C — Acceptance  of  Payments 
for  Training 

PART  304-7— AUTHORITY/ 
APPUCABIUTY 

Sec. 

304-7.1     What  is  the  purpose  of  this 

subchapter? 
304-7.2    To  whom  does  this  subchapter 

apply? 
304-7.3     Who  is  exempt  from  this 

subchapter? 

Authority:  5  U.S.C.  4111(b):  E.O.  11609.  36 
FR  13747.  3  CFR,  1971-1975  Comp..  p.  586. 

§  304-7. 1    What  is  ttie  purpose  of  ttiis 
suttchapter? 

The  purpose  of  this  subchapter  is  to 
provide  for  reductions  in  per  diem  and 
other  travel  reimbursement  when 
employees  receive  contributions, 
awards  and  other  payments  from  non- 
Federal  sources  for  training  in  non- 
Government  facilities  and  attendance  at 
meetings  under  5  U.S.C.  4111. 

§  304-7^    To  whom  does  this  subchapter 
apply? 
This  subchapter  applies  to — 

(a)  Civilian  officers  and  employees 
of— 

(1)  Executive  departments  as  defined 
in  5  U.S.C.  101: 

(2)  Independent  establislunents  as 
defined  in  5  U.S.C.  104; 

(3)  Government  corporations  subject 
to  chapter  91  of  title  31  U.S.C; 

(4)  The  Library  of  Congress: 

(5)  The  Government  Printing  Office 
(GPO): 

(6)  The  government  of  the  District  of 
Columbia;  and 

(b)  Commissioned  officers  of  the 
National  Oceanic  and  Atmospheric 
Admini.stration. 

§  304-7.3    Who  is  exempt  from  this 
sulKhapter? 

The  following,  under  5  U.S.C.  4102 
aiid  the  implementing  regulation  at  5 
CFR  410.101(b),  are  exempt  from  this 
subchapter: 

(a)  A  corporation  supervised  by  the 
Farm  Credit  Administration  if  private 
interests  elect  or  appoint  a  member  of 
the  board  of  directors. 

(b)  The  Tennessee  Valley  Authority. 

(c)  An  individual  (except  a 
commissioned  officer  of  the  National 
Oceanic  and  Atmospheric 
Administration)  who  is  a  member  of  a 
uniformed  service  during  a  period  in 
which  he  is  entitled  to  pay  under  37 
U.S.C.  204. 

(d)  The  U.S.  Postal  Service,  Postal 
Rate  Commission  and  their  employees. 

PART  304-6— DERNITIONS 

Authority:  5  U.S.C.  4111(b);  E.O.  11609.  36 
FR  13747.  3  CFR.  1971-1975  Comp..  p.  586. 


§  304-8.1     For  the  purpose  of  this 
sut)chapter,  who  is  a  donor? 

A  donor,  for  the  purpose  of  this 
subchapter,  is  a  non-profit  charitable 
organization  described  by  26  U.S.C. 
501(c)(3),  that  is  exempt  from  taxation 
under  26  U.S.C.  501(a). 

PART  304-9— CONTRIBUTIONS  AND 
AWARDS 

304-9.1    To  whom  do  the  pronouns  "I", 

"you",  and  their  variants  refer 

throughout  this  part? 
304-9.2    ^ay  we  allow  an  employee  to 

accept  contributions  and  awards 

pertainmg  to  training  and  payments 

incident  to  attendance  at  meetings  under 

this  subchapter? 
304-9.3     May  we  pay  an  employee  for 

expenses  that  are  fully  reimbursed  by  a 

donor  for  training  in  a  non-Government 

facility,  or  travel  expenses  incident  to 

attendance  at  a  meeting? 
304-9.4     May  we  reimburse  an  employee  for 

training  expenses  that  are  not  fully  paid 

by  a  donor? 
304-9.5     What  if  the  employee  is 

compensated  by  a  donor  and  by  us  for 

the  same  expenses? 
304-9.6    Must  we  reduce  an  employee's 

reimbursement  when  a  donor  pays  for 

items  for  which  we  are  not  authorized  to 

reimburse  the  employee? 
304-9.7     Must  we  obtain  data  from 

employees  or  donors  for  all  expenses 

received? 

Authority:  5  U.S.C.  4111(b);  E.O.  11609,  36 
FR  13747.  3  CFR.  1971-1975  Comp..  p.  586. 

§  304-9.1        To  whom  do  the  pronouns  "I", 
"you",  and  ttieir  variants  refer  throughout 
this  part? 

Use  of  pronouns  "I",  "you",  and  their 
variants  throughout  this  part  refers  to 
the  agency. 

S  304-9.2    May  we  allow  an  employee  to 
accept  contributions  and  awards  pi»rtalnlng 
to  training  and  paynwnts  incident  to 
attendance  at  meetings  under  this 
sut>chapter? 

Yes,  you  may  allow  an  employee  to 
accept  contributions  and  awards 
pertaining  to  training  and  payments 
incident  to  attendance  at  meetings  when 
you  specifically  authorize  them  to  do  so 
in  accordance  with  OPM  guidelines 
issued  under  section  401(b)  of  Executive 
Order  11348  (see  5  CFR  part  410)  and 
section  303(j)  of  Executive  Order  11348 
(3  CFR.  1966-1970  Comp..  p.  639).  The 
OPM  guidelines  may  be  found  at  5  CFR 
410.501  through  410.503. 

§  304-9.3    May  we  pay  an  employee  fPr 
expenses  that  are  fully  reimbursed  by  a 
donor  for  training  in  a  norv-Oovernment 
facility,  or  travel  expenses  incident  to 
attendance  at  a  meeting? 

No,  you  may  not  reimburse  an 
employee  for  expenses  that  are  fully 


reimbiu-sed  by  a  donor  for  training  in  a 
non-Government  facility,  or  travel 
expenses  incident  to  attendance  at  a 
meeting> 

§  304-9.4  May  we  reimburse  an  employee 
for  training  expenses  that  are  not  fully  paid 
by  a  donor? 

Yes.  you  may  reimburse  an  employee 
for  training  expenses  that  are  not  fully 
paid  by  a  donor  an  amount  considered 
sufficient  to  cover  the  balance  of 
expenses  to  the  exteiit  authorized  by 
law  and  regiilation,  including  5  U.S.C. 
4109  and  5  U.S.C.  4110. 

§304-9.5    What  If  the  employee  Is 
compensated  by  a  donor  and  by  us  for  the 
same  expenses? 

If  you  reimbitfse  an  employee  for 
expenses  that  are  also  paid  by  a  donor, 
you  must  establish  and  carry  out  policy 
in  accordance  with  5  U.S.C.  5514  and 
the  Federal  Claims  Collection  Standards 
(31  CFR  parts  900-904)  to  recover  any 
excess  amoiint  paid  to  the  employee. 

§  304-9.6    Must  we  reduce  an  employee's 
reimbursement  when  a  donor  pays  for 
Items  for  which  we  are  not  authorized  to 
reimburse  the  employee? 

No,  when  a  donor  pays  for  travel 
expenses  that  the  Government  is  not 
authorized  to  pay  (such  as  travel 
expenses  for  an  employee's  family)  no 
reduction  in  reimbursement  to  the 
employee  is  required. 

§  304-9.7    Must  we  ot>tain  data  from 
employees  or  donors  for  all  expenses 
received?  , 

Yes,  you  must  set  agency  j)olicy  to 
ensure  collection  of  expense  data  in 
such  detail  as  you  deem  necessary  to 
carry  out  this  part. 

|FR  Doc.  03-6126  Filed  3-14-03;  8:45  am] 

BILUNQ  CODE  6820-24-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-608,  MB  Docket  No.  01-116,  RM- 
10069] 

Digital  Television  Broadcast  Service 
and  Television  Broadcast  Service; 
Hibbing,  MN 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Duluth-Superior  Area 
Educational  Television  Corporation, 
substitutes  DTV  channel  *  31  for 
channel  *18  at  Hibbing,  Minnesota.  See 
66  FR  32296,  June  14.  2001.  DTV 
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channel  *31  can  be  allotted  to  Hibbing, 
Minnesota,  in  compliance  with  sections 
73.622(a)  and  73.623(c)  of  the 
Commission's  criteria  as  set  forth  in  the 
Public  Notice,  released  November  22, 
1999.  DA  99-2605  at  coordinates  47- 
22-53  N.  and  92-57-15  W.  with  a 
power  of  500.  a  height  above  average 
terrain  HAAT  of  212  meters  with  DTV 
service  population  of  117  thousand. 
Since  the  community  of  Hibbing  is 
located  within  400  Idlometers  of  the 
U.S.-Canadian  border,  concurrence  £rom 
the  Canadian  government  has  been 
obtained  for  this  allotment.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  April  21 ,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,,  Media  Biueau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  01-116, 
adopted  February  27,  2003,  and  released 
March  6,  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hoius  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC.  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aoI.com. 

List  of  Subjects  in  47  CFR  Part'73 

Television  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Minnesota, 
is  amended  by  removing  TV  channel 
*18-at  Hibbing. 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
f  73.622    [Amended] 

3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Minnesota,  is  amended  by  adding  DTV 
channel  *31  at  Hibbing. 


Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-6237  Filed  3-14-03;  8:45  am] 

BHJJNG  CODE  671 2-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
BIN  1018-AF03 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  for  Final  Rule  To  Ust  the 
Contiguous  United  States  Distinct 
Population  Segment  of  the  Canada 
Lynx 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule;  notice  of  reopening 

of  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  in  response  to  the 
December  26,  2002.  memorandum 
opinion  and  order  of  the  United  States 
District  Court  for.the  District  of 
Coliunbia,  in  the  case  of  Defenders  of 
Wildlife  V.  Norton,  Civil  Action  No.  00- 
2996  (GK)  and  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  provides  this  notice 
opening  a  comment  period  on  the 
contiguous  United  States  Distinct 
Population  Segment  (DPS)  of  the 
Canada  lynx  (Lynx  tjftnadensjs)  (lynx). 
This  comment  period  has  been  opened 
to  acquire  information  regarding  issues 
identified  by  the  Court  that  we  need  to 
consider  in  the  above-referenced  case. 
Moreover,  we  invite  comment  on 
specific  information  that  has  become 
available  since  the  listing  of  the  Ijrnx 
that  pertains  to  the  issues  we  will 
consider  on  remand.  Upon  close  of  the 
conunent  period,  the  Service  will 
evaluate  the  status  of  the  lynx  in  the 
contiguous  United  States  considering 
the  range  of  the  species. 
DATES:  Comments  must  be  postmarked 
or  e-mailed  by  April  16,  2003. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  notice  should 
be  sent  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Montana 
Field  Ofiice,  100  N.  Park  Avenue,  Siiite 
320,  Helena,  Montana  59601;  or  e-mail 
fw6_lynx@fws.gov.  Comments  and 
material  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Nordstrom,  Biologist,  Montana  Field 


Office,  (see  ADDRESSES  section) 
(telephone  406/449-5225  extension  208; 
facsimile  406/449-5339;  e-mail 
lori_nordstroin@fws.gov).  The  Internet  is 
the  best  mechanism  for  obtaining  the 
specific  information  that  has  become 
available  since  the  listing  of  the  lynx 
that  we  intend  to  consider  for  this 
remanded  decision.  This  information 
can  be  retrieved  from  the  Internet  at 
http://mountain-prairie.fws.gov/endspp/ 
lynx.  If  you  do  not  have  access  to  the 
Internet  and  would  like  copies  of  these 
documents,  please  call  the  Montana 
Field  Ofiice  at  the  above  phone  number. 
SyPPLEMENTARY  INFORMATION: 

Bacltground 

On  March  24,  2000  (65  FR  16052),  the 
Service  published  a  final  rule  listing  the 
contiguous  United  States  DPS  of  the 
lynx  as  threatened  imder  the  Act.  As 
described  in  the  final  rule,  the  range  of 
the  lynx  where  listed  includes  portions 
of  the  States  of  Colorado,  Idaho,  Maine, 
Michigan,  Miimesota,  Montana,  New 
Hampshire,  New  York,  Oregon,  Utah, 
Vermont,  Washington,  Wisconsin,  and 
Wyoming. 

After  the  final  rule  was  published, 
plaintiffs  in  the  case  of  Defenders  of 
Wildlife  V.  Norton.  Civil  Action  No.  OO- 
2996  (GK)(D.D.C.)  challenged  the  listing 
of  the  lynx  as  threatened,  alleging 
violations  of  the  Act  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.).  Plaintiffs  argued  that  the 
Service  acted  arbitrarily  and 
capriciously  when  it — (1)  Failed  to  treat 
the  foin  lynx  geographic  regions  as 
separate  DPSs,  (2)  determined  that  the 
lack  of  guidance  for  conservation  of 
lynx  in  National  Forest  Land  and 
Resource  Plans  and  Bureau  of  Land 
Management  Land  Use  Plans  is  the 
single  factor  threatening  the  contiguous 
United  States  DPS  of  lynx,  (3)  failed  to 
designate  critical  habitat  for  the  lynx, 
and  (4)  determined  that  the  Northeast, 
Great  Lakes,  and  Southern  Rockies  do 
not  constitute  a  significant  portion  of 
the  range  of  the  DPS. 

On  December  26.  2002.  the  Court 
issued  its  memorandum  opinion  and 
order,  deciding  that  the  Service's 
determination  that  "(c)ollectively,  the 
Northeast,  Great  Lakes  and  Southern 
Rockies  do  not  constitute  a  significant 
portion  of  the  range  of  the  DPS"  must 
be  set  aside  and  "remanded  to  the 
agency  for  further  consideration  of  the 
lynx's  status  imder  the  ESA  consistent 
with  the  analysis  set  forth  in  the 
accompanying  memorandum  opinion." 
The  Court  explained  that  the  Service's 
determination  about  the  four  regions 
was  "counterintuitive  and  contrary"  to 
the  plain  meaning  of  the  Act's  phrase 
"si^iificant  portion  of  the  range."  The 
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Court  required  us  to  complete  a  new 
determination  in  180  days.  The  Court 
did  not  address  the  plaintiHs'  issues 
concerning  the  threats  and  the  DPSs. 
The  Court  also  ordered  the  Service  to 
"undertake  prompt  rulemaking"  in 
order  to  designate  critical  habitat  for 
lynx  and  ordered  injunctive  relief 
directed  at  section  7  consultation. 

This  notice  addresses  the  issues  we 
will  consider  on  remand.  This  notice 
does  not  address  critical  habitat  for  the 
lynx.  We  will  request  public  comment 
on  a  proposed  rule  for  critical  habitat 
when  it  is  published. 

Significant  Portion  of  Its  Range  * 

The  Act  defines  the  term  "threatened 
species"  as  "any  species  which  is  likely 
to  become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range."  The 
Act  generally  defines  the  term 
"endangered  species"  as  a  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  In  the  final  rule,  we  found  that 
"[cJoUectively,  the  Northeast,  Great 
Lakes  and  Southern  Rockies  do  not 
constitute  a  significant  portion  of  the 
range  of  the  DPS"  and  listed  the  species 
as  threatened  in  14  States.  As  directed 
by  the  Court,  we  are  re-evaluating  that 
determination. 

Therefore,  our  re-evaluation  will 
include  an  analysis  of — (1)  The  quantity 
of  lynx  habitat  and  (2)  the  quality  of 
lynx  habitat  in  its  range.  In  assessing 
habitat  quality  for  lynx,  we  examine  a 
variety  of  elements,  such  as  primary 
prey  (snowshoe  hare)  abundance,  forest 
type,  forest  structure,  snow  conditions, 
denning  habitat,  inherent  habitat 
patchiness,  and  connectivity  with  larger 
lynx  populations  and  habitat  in  Canada. 
Lynx  reproduction  and  recruitment  into 
the  population  are  indicators  of  habitat 
quality.  Some  qualitative  information 
addressing  some  of  these  elements  is 
contained  in  the  administrative  record 
for  the  final  rule  listing  the  lynx.  In  the 
brief  time  available  to  us,  we  will  also 
re-examine  available  data  on  habitat 
quantity  and  any  other  factors  relevant 
to  the  new  determinations  required  by 
the  court. 

Listing  decisions  under  the  Act  must 
be  based  on  the  best  scientific 
information  available.  Additional 
information  has  become  available  since 
the  lynx  was  listed  in  March  2000  that 
will  be  helpful  to  oiu-  analysis  of  what 
constitutes  the  "significant  portion"  of 
the  lynx's  range. 

Public  Comments  Solicited 

We  are  reopening  the  comment  period 
on  our  determination  concerning  the 
significant  portion  of  the  range  of  the 


Ijmx.  In  particular,  we  are  seeking 
comment  on — (1)  The  quantity  of  lynx 
habitat  and  (2)  the  quality  of  lynx 
habitat.  We  also  invite  comments  on 
other  elements  relevant  to  our 
determination  concerning  the 
significant  portion  of  the  range  of  the 
lynx.  Our  re-assessment  will  not  be 
limited  solely  to  the  information 
identified  in  this  notice  or  available  on 
our  website. 

We  intend  to  examine  the  following 
information  that  has  become  available 
since  the  listing  of  the  lynx  in  March 
2000  and  may  be  pertinent  to  our 
analysis  of  a  significant  portion  of  the 
range  for  lynx— (1)  Research  on  the 
historical  occurrence  and  habitat 
ecology  of  lynx  in  eastern  North 
America,  (2)  research  on  lynx 
movements,  survival,  habitat  use, 
reproduction,  and  interspecific 
competition  in  Maine,  (3)  evidence  of 
recent  lynx  occurrence  and 
reproduction  in  Minnesota,  (4)  a  report 
on  historic  lynx  occiurence  in 
Michigan,  (5)  research  on  the  ecology  of 
lynx  in  western  Montana,  (6) 
information  from  lynx  reintroductions 
into  Colorado,  (7)  information  fi'om  the 
National  Lynx  Survey,  J[8)  any  available 
estimates  of  amount  of  lynx  habitat  on 
Federal  lands,  and  (9)  any  additional 
information  that  may  be  applicable  to 
our  determination  concerning  the 
significant  portion  of  the  range  issue 
that  States,  Tribes,  or  others  have  not 
already  submitted  to  us  prior  to  the 
listing  in  March  20t0.  This  information 
will  be  included  in  the  administrative 
record  for  this  remanded  determination. 

The  information  identified  above  can 
be  retrieved  from  the  Internet  at 
http://mountain-prairie.fws.gov/endspp/ 
lynx.  The  Internet  is  the  best  method  for 
making  this  information  rapidly 
available.  If  you  cannot  access  this 
information  through  the  Internet,  please 
call  the  Montana  Field  Office  {see 
ADDRESSES  section).  Your  written 
comments  on  the  information  identified 
above,  or  any  additional  information  to 
help  us  assess  the  significant  portion  of 
the  range  for  lynx,  must  be  postmarked 
or  emailed  by  the  date  specified  above 
under  DATES  to  the  Service's  Montana 
Field  Office  [see  ADDRESSES  section). 
The  comment  period  is  necessarily  short 
because  of  the  time  given  by  the  Court 
(180  days  fi-om  the  decision)  to 
complete  our  remanded  decision. 

Author 

The  author  of  this  notice  is  Lori 
Nordstrom,  U.S.  Fish  and  Wildlife 
Service,  Montana  Field  Office  [see 
ADDRESSES  section). 


Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  March  10,  2003. 
Steve  Williams, 

Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  03-6291  Filed  3-14-03;  8:45  am] 
BHJJNQ  COOe  4310-56-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminlatratlon 

50  CFR  Part  648 

[Docket  No.  000407096-0096-01 ;  I.D. 
031003B] 

Flahariea  of  the  Northaaatam  UnHad 
Stataa;  Noithaaat  (NE)Multiapaciaa 
Hattary;  Commercial  Haddock  Hafveat 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  removal  of  haddock 

trip  limit. 

summary:  NMFS  aimounces  that  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  is  suspending 
the  haddock  trip  limit  for  the  groimdfish 
fishery  for  the  remainder  of  the  2002 
fishing  year.  The  Regional 
Administrator  has  projected  that  less 
than  75  percent  of  the  haddock  target 
total  allowable  catch  (TAC)  will  be 
harvested  for  the  2002  fishing  year 
under  the  restrictive  trip  limits.  This 
action  is  intended  to  allow  fishermen  to 
catch  more  of  the  haddock  TAC, 
without  exceeding  it.  Therefore,  this 
action  removes  the  haddock  trip  limit 
for  the  remainder  of  the  2002  fishing 
year. 

DATES:  Effective  March  17,  2003  through 
April  30.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Chinn,  Fishery  Management 
Specialist,  978-281-9218. 
SUPPLEMENTARY  INFORMATION: 
Framework  Adjustment  33  to  the  NE 
Multispecies  Fishery  Management  Plan, 
which  became  effective  May  1,  2000, 
implemented  the  current  haddock  trip 
limit  regulations  (65  FR  21658,  April  24, 
2000).  To  ensure  that  haddock  landings 
do  not  exceed  the  appropriate  target, 
TAC,  Framework  33  established  a 
haddock  trip  Umit  of  3,000  lb  (1,360.8 
kg)  per  NE  Multisi>ecies  day-at-sea 
(DAS)  fished  and  a  maximum  trip  limit 
of  30,000  lb  (13,608  kg)  of  haddock  for 
the  period  May  1  through  September  30; 
and  5,000  lb  (2,268  kg)  of  haddock  per 
DAS  and  50,000  lb  (22,680  kg)  per  trip 
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fi'om  October  1  through  April  30. 
Framework  33  also  provided  a 
mechanism  to  adjust  the  haddock  trip 
limit  based  upon  the  percentage  of  TAC 
that  is  projected  to  be  harvested.  Section 
648.86(a)(l){iii)(B)  specifies  that,  if  the 
Regional  Administrator  projects  that 
less  than  75  percent  of  the  haddock 
target  TAC  will  be  harvested  in  the 
fishing  year,  the  trip  limit  may  be 
adjusted.  Further,  this  section  stipulates 
that  NMFS  will  pubUsh  notification  in 
the  Federal  Register  informing  the 
public  of  the  date  of  any  changes  to  the 
trip  limit. 

The  Regional  Administrator  has 
projected  that,  for  fishing  year  2002, 
Georges  Bank  haddock  landings  are 
estimated  to  be  about  16,209,000  lb 


{7,352  mt),  accounting  for  about  63 
percent  of  the  assumed  target  TAC 
(11,680  mt).  Based  on  the  March  2002 
"Final  Report  of  the  Working  Group  on 
Re-Evaluation  of  Biological  Reference 
Points  for  New  England  Groundfish," 
the  projected  Georges  Bank  haddock 
target  TAC  for  the  2002  fishing  year  is 
17,337  mt  (based  on  an  average  of  the 
target  TAC  for  the  2002  and  2003 
calendar  years).  The  projected  2002 
landings  for  Georges  Bank  haddock  with 
the  trip  limits  in  effect  would  use  only 
about  42  percent  of  the  target  TAC 
(17,337  mt).  Given  that  under  current 
management  measiu^s  less  than  75 
percent  of  the  2002  fishing  year 
haddock  target  TAC  is  projected  to  be 
harvested  by  April  30,  2003,  the 


Regional  Administrator  has  determined 
that  suspending  the  haddock  trip 
possession  limits  will  provide  the 
industry  with  the  opportimity  to  harvest 
at  least  75  percent  of  the  TAC  for  the 
2002  fishing  year. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  12.  2003 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  03-6304  Filed  3-12-03;  3:06  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-162-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited  Model 
ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
BAE  Systems  (Operations)  Limited 
Model  ATP  airplanes.  This  proposal 
would  require  installing  a  baulking 
device  for  the  pintle  pin  in  the  nose 
landing  gear  (NLG).  This  action  is 
necessary  to  prevent  failure  of  the  NLG 
due  to  an  unlocked  pintle  pin  migrating 
from  its  support  housings,  and 
consequent  jamming  or  collapse  of  the 
NLG.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  16.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
162-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  bitemet  must  contain 
"Docket  No.  2002-NM-162-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conmients  sent  via  the 
Internet  as  attached  electronic  files  must 


be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2002-NM-162-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-162-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  BAE  Systems  (Operations)  Limited 
Model  ATP  airplanes.  The  CAA  advises 
that  there  have  been  reports  of  the  nose 
landing  gear  (NLG)  failing  to  retract 
and/or  lock  down  on  Model  ATP 
airplanes  and  on  certain  British 
Aerospace  Model  HS  748  series 
airplanes.  Investigation  revealed  that 
incorrect  assemblies  of  the  NLG 
installed  during  scheduled  maintenance 
on  those  models  caused  the  pintle  pins 
to  become  unlocked  during  functional 
checks  on  two  Model  ATP  airplanes  and 
on  three  Model  HS  748  series  airplanes. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  NLG  due  to  an 
unlocked  pintle  pin  migrating  from  its 
support  housings,  and  consequent 
jamming  or  collapse  of  the  NLG. 

The  subject  area  on  certain  Model  HS 
748  series  airplanes  is  similar  to  that  on 
Model  ATP  airplanes.  Therefore,  both  of 
these  models  may  be  subject  to  the  same 
unsafe  condition.  The  FAA  may 
consider  further  rulemaking  to  address 
the  identified  unsafe  condition  on 
certain  Model  HS  748  series  airplanes. 

Explanation  of  Relevant  Service 
Information 

BAE  Systems  (Operations)  Limited 
has  issued  Service  Bulletin  ATP-32-105 
dated  April  9.  2002,  including 
Accomplishment  Report,  which 
describes  procedures  for  installing  a 
baulking  device  for  the  pintle  pin  in  the 
NLG.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  004-04-2002,  in 
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order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufacttued 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
■  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  wduld  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  that  the  proposed  AD 
does  not  require  completing  the 
Accomplishment  Report. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hoiu%  per 
airplane  to  accomplish  the  proposed 
installation,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $900 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $6,300,  or 
$2,100  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact  ~ 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 


effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  PaH  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113;  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BAE  Systems  (Operations)  Limited 

(Formerly  British  Aerospace  Regional 
Aircraft):  Docket  2002-NM-162-AD. 

Applieability:  All  Model  ATP  airplanes, 
certincated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  installation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  nose  landing  gear 
(NLG)  due  to  an  unlocked  pintle  pin 
migrating  from  its  support  housings,  and 
consequent  jamming  or  collapse  of  the  NLG, 
accomplish  the  following: 

Installation 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  install  a  baulking  device  for  the 
pintle  pin  in  the  NLG  by  accomplishing  the 
actions  specified  in  the  Accomplishment 
Instructions  of  BAE  Systems  (Operations) 
Limited  Service  Bulletin  ATP-32-105,  dated 
April  9,  2002,  excluding  the 
Accomplishment  Report.  The  actions  must  be 
done  per  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  2;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits  ' 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  004-04- 
2002. 

Issued  in  Renton,  Washington,  on  March 
11.  2003. 
Ali  Bahrami, . 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-6260  Filed  3-14-03;  8:45  am) 
BILUNG  COOE  4VI0-13-P 
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ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  EMBRAER  Model  EMB-135  and 
EMB-145  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  of  the  trailing  arm  cardan  of 
each  main  landing  gear  (MLG)  to 
identify  a  certain  part  number;  a  one- 
time inspection  of  certain  trailing  arm 
cardans  to  detect  cracking,  if  necessary; 
and  replacement  of  incorrect  trailing 
arm  cardans  with  cardans  having  a 
certain  part  number.  This  action  is 
necessary  to  ensure  that  correct  trailing 
arm  cardans  of  the  MLGs  are  installed. 
Installation  of  affected  cardans  could 
lead  to  accelerated  fatigue  cracking, 
which,  if  not  detected  and  corrected  in 
a  timely  manner,  could  cause  the 
cardan(s)  to  fracture,  resulting  in 
consequent  failure  of  the  MLG(s).  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
April  16,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-11 4. 
Attention:  Rules  Docket  No.  2003-NM- 
04-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-04-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER).  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Breneman,  Aerospace 
Engineer,  International  Branch,  ANM- 
11 6,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-1263;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nmnber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 

change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-04-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-04-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Departmento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  EMBRAER  Model  EMB-135  and 
EMB-145  series  airplanes.  The  DAC 
advises  that,  during  a  sampling 
program,  fatigue  cracks  were  found  on 
certain  trailing  arm  cardans  of  the  main 
landing  gears  (MLG).  This  condition,  if 


not  detected  and  corrected  in  a  timely 
manner,  could  cause  the  cardan  to 
fracture,  resulting  in  consequent  failure 
of  the  affected  MLG. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Alert  Service 
Bulletin  145-32-A080,  Change  01, 
dated  August  22.  2002.  This  alert 
service  bulletin  describes  procedures  for 
a  one-time  detailed  inspection  to  detect 
cracking  of  the  trailing  arm  cardan  of 
each  MLG,  and  replacement  of  trailing 
arm  cardans  having  part  number  (P/N) 
2309-2041-001  with  new  cardans 
having  P/N  2309-2041-401  or  2309- 
2041-003. 

Alert  Service  Bulletin  145-32-A080, 
Change  01,  refers  to  EMBRAER  Service 
Bulletin  145-32-0035,  Change  01,  dated 
November  10, 1999,  as  an  additional 
source  of  service  information  for 
_  replacement  of  subject  trailing  arm 
cardans  with  cardans  having  P/N  2309- 
2041-003. 

Accomplishment  of  the  actions 
specified  in  EMBRAER  Alert  Service 
Bulletin  145-32-AOBO.  Change  01, 
dated  August  22,  2002,  is  intended  to 
adequately  adilress  the  identified  unsafe 
condition.  The  DAC  classified 
EMBRAER  Alert  Service  Bulletin  145- 
32-A080.  Change  01 ,  as  mandatory  and 
issued  Brazilian  emergency 
airworthiness  directive  2002-08-01 , 
dated  August  28,  2002,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Brazil. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Brazil  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
-develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  inspection  of  the  trailing  arm 
cardan  of  each  MLG  to  identify  cardans 
having  a  certain  part  number  which  are 
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subject  to  accelerated  fatigue  cracking. 
For  certain  airplanes,  this  AD  would 
also  require  a  detailed  inspection  to 
detect  cracking  of  Ae  trailing  arm 
cardan  of  each  MLG,  and  replacement  of 
the  cardan  with  a  new  cardan.  The 
detailed  inspection  and  replacement 
would  be  required  to  be  accomplished 
in  accordance  with  EMBRAER  Alert 
Service  Bulletin  145-32-A080,  Change 
01,  described  previously. 

Di£Eerences  Between  Proposed  AD  and 
Brazilian  Airworthiness  Directive 

Operators  should  note  that  the 
applicability  of  the  parallel  Brazilian 
airworthiness  directive  affects,  in  part. 
Model  EMB-135ER/LR  and  EMB-145 
series  airplanes  equipped  with  certain 
MLG  struts,  except  for  certain  struts 
modified  by  EMBRAER  Service  Bulletin 
145-32-0035,  original  issue,  or  further 
revisions  approved  by  the  DAC.  The 
affected  trailing  arm  cardans  (P/N  2309- 
2041-001)  were  originally  installed 
during  production  only  on  airplanes 
having  serial  numbers  (S/N)  145004 
through  145087  inclusive.  However, 
because  MLGs  are  interchangeable  on 
these  airplane  models,  there  is  a 
possibility  that  airplanes  having  S/N 
145001  through  145003  inclusive,  and 
145088  through  145617  inclusive,  may 
have  an  MLG  with  the  subject  trailing 
arm  cardan  that  was  installed  by 
operators  during  normal  maintenance. 
Therefore,  the  applicability  of  this 
proposed  AD  includes  airplanes  having 
S/N  145001  through  145617  inclusive. 
We  have  determined  that  a  one-time 
inspection  of  the  trailing  arm  cardan  of 
each  MLG  to  identify  affected  cardans  is 
necessary  on  those  airplanes. 

We  have  received  verification  that  the 
affected  cardans  installed  during 
production  have  already  been  removed 
bom  U.S.-registered  airplanes  and 
MLGs  in  stock.  Therefore,  we  have 
extended  the  compliance  time  for  this 
inspection  (intended  to  also  identify 
affected  cardans  installed  during  normal 
maintenance)  to  within  45  days  after  the 
effective  date  of  this  AD,  instead  of 
within  7  days,  as  required  by  the 
Brazilian  airworthiness  directive. 

These  issues  have  been  coordinated 
and  conciured  with  by  the  DAC. 

Cost  Impact 

The  FAA  estimates  that  401  Model 
EMB-135  and  EMB-145  series  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 


operators  is  estimatedjo  be  $24,060,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of^s  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figuires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal    ■ 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empresa  Brasileira  de  Aeronautif»  S.A. 
(EMBRAER):  Docket  2003-NM-04-AD. 
Applicability:  Model  EMB-135  and  EMB- 
145  series  airplanes  iiaving  serial  numt)ers 
(S/N)  145001  through  145617  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification%  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  inelude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  correct  trailing  arm  cardan 
of  each  main  landing  gear  (MLG)  are 
installed,  accomplish  the  following: 

Identification  of  Certain  Part  Number  (P/N) 

(a)  Within  45  days  after  the  effective  date 
of  this  AD:  Perform  a  one-time  inspection  of' 
the  trailing  arm  cardans  of  the  MIX^s  to 
identify  cardans  having  P/N  2309-2041-001. 

Corrective  Actions 

(b)  If  any  trailing  arm  cardan  having  P/N 
2309-2041-001  is  found  installed  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  further  flight,  perform  a  detailed 
inspection  to  detect  cracking  of  that  trailing 
arm  cardan  of  the  MLG,  per  "Fart  I"  of  the 
Accomplishment  Instructions  of  EMBRAER 
Alert  Service  Bulletin  145-32-A080.  Change 
01.  dated  August  22.  2002. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An         , 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  cracking  is  detected:  Within  60 
days  or  500  flight  hours  after  the  effective 
date  of  this  AD.  whichever  occurs  first, 
replace  the  trailing  arm  cardan  of  the  MLG 
with  a  new  oardan  having  P/N  2309-2041- 
401  or  2309-2041-003.  per  "Part  IT"  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(2)  If  any  cracking  is  detected:  Prior  to 
further  flight,  replace  the  trailing  arm  cardan 
of  the  MLG  with  a  new  cardan  having  P/N 
2309-2041-401  or  2309-2041-003,  per  "Part 
H"  of  the  Accomplishment  Instructions  of  the 
alert  service  bulletin. 
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Note  3:  EMBRAER  Alert  Service  Bulletin 
145-32-A080.  Change  01,  dated  August  22, 
2002,  refers  to  EMBRAER  Service  Bulletin 
145-32-0035.  Change  01,  dated  November 
10.  1999,  as  an  additional  source  of  service 
information  for  replacement  of  subject 
trailing  arm  cardans  with  cardans  having 
P/N  2309-2041-003. 

Previously  Accomplished  Inspection  and 
Replacement 

(c)  Inspection  and  replacement 
accomplished  prior  to  the  effective  date  of 
this  AD  per  EMBRAER  Alert  Service  Bulletin 
145-32-A080,  dated  August  16,  2002,  are 
acceptable  for  compliance  with  the  actions 
required  by  paragraph  (b)  of  this  AD. 

Parts  Installation 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  trailing  arm  cardan, 
P/N  2309-2041-001,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-il6. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Brazilian  emergency  airworthiness 
directive  2002-08-01,  dated  August  28,  2002. 

Issued  in  Renton,  Washington,  on  March 
11,2003. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  03-6259  Filed  3-14-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Fedeivl  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.'2001-NII»-358-AD] 
RIN  2120-AA64 


Airworthiness  Directives;  McDonnell 

Douglas  Model  DC-10-10,  DC-10-10F, 

DC-10-15,  DC-10-30,  DC-10-30F,  DC- 

10-30F  (KC10A  and  KDC-10),  DC-10-       Comments  Invited 

40,  and  DG-10-40F  Airplanes 


examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMaV)N  CONTACT:  Roh 
Atmur,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Faramoimt  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5224;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORINATION: 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


summary:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  airplanes,  that  would  have 
required  inspections  of  the  linear 
variable  differential  transducers 
(LVDTs)  of  the  autopilot  for 
discrepancies,  and  follow-on  actions,  if 
necessary.  This  new  action  revises  the 
proposed  rule  by  expanding  the 
applicability.  The  actions  specified  by 
this  new  proposed  AD  are  intended  to 
prevent  failure  of  the  LVDTs,  which 
could  result  in  an  automatic  pitch  trim 
malfunction  or  an  autopilot  disconnect, 
and  consequent  reduced  controllability 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe    . 
condition. 

DATES:  Comments  must  be  received  by 
April  11,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NfM- 
358-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-358-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a  • 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  2001-NM-358-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-358-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-10-10. 
DC-10-lOF,  DC-10-15,  DC-10-30,  DC- 
10-30F,  DC-10-30F  (KClOA  and  KDC- 
10),  MD-10-lOF,  and  MD-10-30F 
airplanes,  was  published  as  a  notice  of  ' 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  August  23,  2002  (67 
FR  54593).  That  NPRM  would  have 
required  inspections  of  the  linear 
variable  differential  transducers 
(LVDTs)  of  the  autopilot  for 
discrepancies,  and  follow-on  actions,  if 
necessary.  That  NPRM  was  prompted  by 
irlformation  received  from  the 
manufacturer  that  certain  McDonnell 
Douglas  airplanes  having  LVDTs  were 
delivered  with  undersize  nylok 
elements  on  the  threaded  extension  end. 
That  condition,  if  not  corrected,  could 
result  in  failiu«  of  the  LVDTs  and  an 
automatic  pitch  trim  malfunction  or  an 
autopilot  disconnect,  and  consequent 
reduced  controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous 
Proposal 

The  applicability  statement  of  the 
NPRM  specified  that  it  would  apply  to 
certain  McDonnell  Douglas  Model  DC- 
10-10,  DC-10-lOF,  DC-10-15.  DC-10- 
30.  DC-10-30F.  DC-10-30F  (KClOA 
and  KDC-10),  MD-IO-IOF,  and  MD- 
10-30F  airplanes;  as  listed  in  Boeing 
Alert  Service  Bulletin  DC10-22A126, 
dated  October  31,  2001;  and  Boeing 
Alert  Service  Bulletin  DC10-22A127, 
dated  December  17,  2001.  We 
inadvertently  omitted  specifying  Model 
DC-10-40  and  DC-10-40F  airplanes; 
however,  those  airplanes  are  listed  in 
the  specified  service  bulletins.  In 
addition,  it  has  been  determined  that 
Model  MD-10-lOF  and  MD-10-30F 
airplanes  have  a  different  design  and  are 
not  affected  by  the  NPRM.  For  the 
convenience  of  affected  operators,  the 
FAA  has  changed  the  applicability 
statement  of  this  supplemental  NPRM  to 
reflect  these  changes. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM: 

Request  To  Change  Paragraph  (aHl) 

One  conunenter  asks  that  the  language 
in  paragraph  (a)(1)  of  the  NPRM  which 
specifies,  "including  replacing  the 
LVDT  with  a  new  LVDT  and  doing  an 
automatic  pitch  trim  adjustment/ test" 
be  changed.  The  commenter  states  that 
the  manufacturer  has  repaired  several 
LVDTs  with  the  affected  serial  niunbers 


and  those  LVDTs  are  being  installed  on 
the  airplanes.  The  commenter  suggests 
that  the  language  state,  "including 
replacing  the  LVDT  with  a  new  LVDT, 
or  LVDT  with  an  affected  serial  number 
that  was  repaired  after  January  22,  2001, 
by  the  parts  manufacturer;  and  doing  an 
automatic  pitch  trim  adjustment/test." 

We  do  uot  agree  with  the  commenter. 
There  is  no  sp^ific  designation  or 
modification  level  for  identifying  the 
correct  nylok  strip  size  to  be  installed 
on  a  repaired  LVDT;  only  a  label  titled 
"Rework"  and  the  date  are  engraved  on 
those  units.  All  returned  LVDT  units  are 
marked  "Rework"  after  repair, 
regardless  of  the  reason  for  repair,  and 
returned  to  operators  with  the  same 
serial  number.  We  acknowledge  that 
certain  LVDT  units  have  been  repaired 
by  the  parts  manufactiu«r  by  adding  the 
correct  nylok  strip  size.  However,  we  do 
not  have  any  data  validating  proper- 
control  and  identification  of  the  nylok 
strip  size  required  for  installation  in  an 
LVDT  with  an  affected  serial  number.  In 
light  of  these  factors,  we  find  that  no 
change  to  the  supplemental  NPRM  is 
necessary  in  this  regard. 

The  same  commenter  requests 
clarifying  the  text  in  paragraph  (a)(1)  of 
the  NPRM  which  specifies,  "If  no 
discrepancy  is  found,  install  a  shield 
assembly  per  Condition  2  of  the  service 
bulletin."  The  commenter  states  that 
Condition  2  of  the  service  bulletin 
specifies  that  no  further  action  is 
needed  if  no  discrepancy  is  found.  The 
commenter  believes  that  if  no 
discrepancy  is  found,  the  existing  shield 
on  the  LVDT  would  be  reinstalled  if 
removed  during  any  inspection/repair 
process.  The  commenter  adds  that  the 
text  in  the  NPRM  implies  installing 
something  additional,  which  is  not  the 
case. 

We  agree  with  the  commenter  and 
have  clarified  paragraph  (a)(1)  of  this 
supplemental  NPRM. 

Request  To  Change  Paragraph  (b) 

The  same  commenter  asks  that 
paragraph  (b)  of  the  NPRM  be  changed 
to  state,  "As  of  the  effective  date  of  this 
AD,  no  one  may  install  a  LVDT  on  any 
airplane  autopitch  trim  system  with  a 
serial  number  listed  in  the  'Affected 
Serial  Numbers'  table  in  Figure  1  of 
Boeing  Alert  Service  Bulletin  DClO- 
22A127,  dated  December  17,  2001; 
unless  the  LVDT  serial  number  has  been 
repaired  by  OEM  Kavlico  after  January 
22,2001." 

We  do  not  agree  with  the  commenter. 
The  intent  of  paragraph  (b)  of  this 
supplemental  NP^l  is  to  prohibit  any 
LVDT  with  a  serial  number  listed  in  the 
"Affected  Serial  Numbers"  table  in 
Figure  1  of  the  service  bulletin  from 


being  installed  on  any  airplane  after  the 
effective  date  of  this  AD.  No  change  to 
the  supplemental  NPRM  is  necessary  in 
this  regard. 

Explanation  of  Editorial  Change 

We  have  changed  the  service  bulletin 
citations  in  this  supplemental  NPRM  to 
exclude  the  Evaluation  Forms.  The 
forms  are  intended  to  be  completed  by 
operators  and  submitted  to  the 
manufacturer  to  provide  input  on  the 
quality  of  the  service  bulletins; 
however,  this  AD  does  not  include  such 
a  requirement. 

Conclusion 

Since  the  change  in  applicability 
expands  the  scope  of  the  originally 
proposed  rule,  we  have  determined  that 
it  is  necessary  to  reopen  the  comment 
period  to  provide  additional 
opportiuiify  for  public  comment. 

Cost  Impact 

There  are  approximately  394 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
252  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
inspection  specified  in  Boeing  Alert 
Service  Bulletin  DC10-22A126,  at  an 
,  average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  inspection  on  U.S. 
operators  is  estimated  to  be  $15,120.  or 
$60  per  airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
inspections  specified  in  Boeing  Alert 
Service  Bulletin  DC10-22A127,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  these  proposed  inspections  on  U.S. 
operators  is  estimated  to  be  $15,120.  or 
$60  per  airplane. 

Should  an  operator  be  required  to 
perform  the  follow-on  actions  specified 
in  Boeing  Alert  Service  Bulletin  DClO- 
22A126.  the  cost  estimates  are  as 
follows: 

•  Condition  2-Repair/inspect:  1  work 
hour  per  airplane  at  $60  per  work  hour. 

•  Condition  4-Realign:  1  work  hour 
per  airplane  at  $60  per  work  hoiu-. 

•  Condition  5-Replace  LVDT:  1  work 
hoiu-  per  airplane  at  $60  per  work  hour: 
estimated  parts  cost  of  $900. 

•  Condition  6-Replace  hangar:  1 
work  hom-  per  airplane  at  $60  per  work 
hour;  estimated  parts  cost  of  $100. 

Should  an  operator  be  required  to 
perform  the  follow-on  actions  specified  " 
in  Boeing  Alert  Service  Bulletin  DCIO- 
22A127.  the  cost  estimates  are  as 
follows:  5 

•  Option  1-Replace  LVDT  and  do 
adjustment/test:  2  work  hours  per 
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airplane  at  $60  per  work  hour;  estimated 
parts  cost  of  $900. 

•  Option  2-InstalI  a  heat  shhnkable 
sleeve  and  inspect:  2  work  hours  per 
airplane  at  $60  per  work  hour. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  (Jr  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  aft  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmendMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-358- 
AD. 

Applicability.  Model  DC-10-10,  DC-10- 
lOF,  DC-10-15.  DC-lO-aO.  DC-10-30F,  DC- 
10-30F  (KCIOA  and  KDC-10),  DC-10-40. 
and  DC-10-40F  airplanes:  as  listed  in  Boeing 
Alert  Service  Bulletin  DC10-22A126.  dated 
October  31,  2001;  and  Boeing  Alert  Service 
Bulletin,DClO-22A127.  dated  December  17, 
2001;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  aheration.  or 
.  repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  linear  variable 
differential  transducers  (LVDTs)  of  the 
autopilot,  which  could  result  in  an  automatic 
pitch  trim  malfunction  or  an  autopilot 
disconnect,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Detailed  Inspections/Follow-On  Actions 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  Do  the  detailed  inspections  of  the 
LVDTs  of  the  autopilot  for  discrepancies  as 
required  by  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  sjiecific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  Inspect  the  LVDTs  for  affected  serial 
numbers  (with  undersize  nylok  elements)  per 
Figure  1  of  Boeing  Alert  Service  Bulletin 
DC10-22A127.  dated  December  17,  2001. 
excluding  Evaluation  Form.  If  any  affected 


serial  number  is  found,  before  further  flight, 
do  either  Option  1  (including  replacing  the 
LVDT  with  a  new  LVDT  and  doing  an 
automatic  pitch  trim  adjustment/test),  or 
Option  2  (including  installing  a  heat- 
shrinkable  sleeve  over  the  LVDT  jamnut  and  ' 
doing  repetitive  inspections  for  any  loose 
jamnut  every  500  flight  hours  until  the  LVDT 
is  replaced  with  a  new  LVDT),  of  Condition 
1  of  the  service  bulletin,  per  the  service 
bulletin.  If  any  discrepancy  is  found,  before 
further  flight,  replace  the  LVDT  with  a  new 
LVDT.  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  paragraph. 

(2)  Inspect  the  shear  rivets  of  the  LVDTs  of 
the  drive  assembly  of  the  automatic  pitch 
trim  for  discrepancies  (shearing  and/or 
looseness),  per  Boeing  Alert  Service  Bulletin 
DC10-22A126,  dated  October  31,  2001. 
excluding  Evaluation  Form.  If  any 
discrepancy  is  found,  before  further  flight,  do 
Conditions  2  through  6  (including  repairing 
the  driver  assembly  and  inspecting  the  LVDT 
within  9  months  after  doing  the  repair;  doing 
an  automatic  pitch  trim  adjustment/test; 
aligning  the  LVDT;  replacing  the  existing 
LVDT  with  a  new  LVDT;  and  replacing  the 
hangar  assembly  with  a  new  assembly),  as 
applicable,  of  the  service  bulletin,  per  the 
service  bulletin.  If  no  discrepancy  is  found, 
no  further  action  is  required  by  this 
paragraph. 

Part  Installation 

(b)  As  of  the  effective  date  of  this  AD,  no 
one  may  install  an  LVDT  with  a  serial 
number  listed  in  the  "Affected  Serial 
Numbers"  table  in  Figure  1  of  Boeing  Alert 
Service  Bulletin  DC10-22A127.  dated 
December  17,  2001.  excluding  Evaluation 
Form,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  March 
11.  2003. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  03-6258  Filed  3-14-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORtATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14454:  Airspace 
Docket  No.  03-AEA-01] 

Establishment  of  Class  E  Airspace; 
L^lce  Placid,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Lake  Placid 
Airport  (LKP),  Cake  Placid,  NY.  The 
development  of  Standard  Instrument 
Approach  Procedures  (SLAP)  based  on 
the  Global  Positioning  System  (GPS)  to 
serve  flights  operating  into  "Lake  Placid 
Airport  under  Instrument  Flight  Rules 
(IF'R)  makes  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  April  16,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-114454/ 
Airspace  Docket  No.  03-AEA-Ol  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  ndemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly"helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  both  docket  numbers  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
With  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2003- 
114454/ Airspace  Docket  No.  03-AEA- 
01".  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
conimenter. 

AvaiiabUity  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Dociunents  Web  page 
at  http://www.access.gpo.gov/nara. 
Additionally,  any  person  may  obtain  a 
copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA— 400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Commimications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  die  FAA's  Office 
of  Rulemaking,  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procediu«. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  area  at  Lake 
Placid,  NY.  The  development  of  SIAPs 
to  serve  flights  operating  IFR  into  Lake 
Placid  Airport  makes  this  action 
necessary.  Controlled  airspace 
.extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAPs. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  siuface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  dociunent  woiUd  be 
published  subsequentiy  in  the  Order. 


The' FAA  has  determined  that  this 
proposed  regulation  only  involves  an. 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulator^'  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  . 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  tmder  the  criteria  of  the 
Regidatory  Flexibifity  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g),  40103.  40113, 
40120:  EO  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Gomp.,  p.  389. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K  dated 
August  30,  2002  and  effective 
September  16,  2002,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AEA  NY  E5,  Uke  Placid,  NY  [NEW] 

Lake  Placid  Airport 

(Lat.  44''15'52'  N..  long.  73°57'43"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Lake  Placid  Airport,  excluding  that 
portion  that  coincides  with  the  Saranac  Lake, 
NY  Glass  E  airspace  area. 
*****. 

Issued  in  Jamaica.  New  York  on  February 
21.2003. 

Richard  J.  Ducharme, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 

[FR  Doc.  03-6334  Filed  3-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Parts  255  and  399 

[Docket  Nos.  OST-97-2881.  OST-97-3014, 
OST-98-4775,  and  OST-9»-58881 

RIN  2105-AC65 

Computer  Reservations  System  (CRS) 
Regulations;  Statements  of  General 
Policy 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking; 
correction. 

summary:  The  Department  is  correcting 
a  notice  of  proposed  rulemaking  that 
appeared  in  the  Federal  Register  on 
November  15,  2002  (67  FR  69366).  The 
notice  requested  comments  on 
proposals  to  change  the  Department's 
existing  rules  on  airline  computer 
reservations  systems  (14  CFR  part  255) 
and  on  a  possible  clarification  of  its 
Statements  of  General  Policy  (14  CFR 
part  399)  on  the  requirements  for  the 
disclosure  of  service  fees  by  travel 
agencies.  The  notice  contained  two 
language  errors  that  misstated  the 
reasoning  underlying  the  Department's 
proposals  and  request  for  comment. 
This  document  corrects  those  errors. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St..  SW.. 
Washington,  DC  20590,  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  The 
sentence  appearing  at  the  bottom  of  the 
middle  column  on  67  FR  69386  that 
cites  Aspen  Skiing  Co.  v.  Aspen 
Midlands  Skiing  Corp.,  472  U.S.  585 
(1985),  should  have  read,  "A 
monopolist  generally  may  not  engage  in 
conduct  that  is  economically  rational 
only  if  it  eliminates  competition."  The 
fifth  sentence  in  the  first  full  paragraph 
on  67  FR  69418  that  discusses  the 
proposed  policy  of  requiring  a  separate 
listing  of  agency  service  fees  that  do  not 
exceed  a  specified  amount  incorrectly 
suggested,  if  read  out  of  context,  that  we 
were  proposing  to  regulate  the  level  of 
service  fees.  We  instead  are  requesting 
comment  on  a  proposal  whereby  fees 
below  a  specified  level  would  be  listed 
separately  while  fees  above  that  level 
would  be  included  in  the  fare  amount. 
The  sentence  should  therefore  rea,d,  "In 
addition,  we  are  imposing  a  limit  on 
service  fee  amounts  that  may  be  listed 
separately  to  ensiure  that  service  fees  are 
not  used  merely  to  make  the  advertised 
fare  seem  lower."  This  latter  correction 
is  consistent  with  the  advice  previously 
given  on  our  intent,  as  stated  in  the  . 


letter  from  Paul  M.  Ruden,  Senior  Vice 
President,  American  Society  of  Travel 
Agents,  to  Thomas  Ray,  filed  in  the 
docket  for  this  proceeding  on  November 
14,  2002. 

Issued  in  Washington,  DC  on  March  12, 
2003. 
Read  C.  Van  de  Water. 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  03-6447  Filed  3-13-03;  1:59  pm) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 
RIN  3038-AB97 

Additional  Registration  and  Other 
Regulatory  Relief  for  Commodity  Pool 
Operators  and  Commodity  Trading 
Advisors 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Proposed  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  proposing  to  amend  Rule  4.5, 
which  provides  an  exclusion  from  the 
definition  of  the  term  "commodity  pool 
operator"  (CPO)  for  certain  persons,  and 
Rules  4.13  and  4.14,  which  provide 
exemption  from  CPO  and  commodity 
trading  advisor  (CTA)  registration, 
respectively,  for  certain  other  persons, 
so  as  to  expand  the  availability  of  the 
relief  provided  by  these  rules.  The 
Commission  also  is  proposing  rule 
amendments  to  facilitate 
communications  by  CPOs  and  CTAs. 
including  proposals  that  would:  (1) 
Permit  certain  conununications  prior  to 
Disclosure  Document  distribution;  (2) 
relieve  CPOs  from  duplicative 
disclosure  and  reporting  requirements 
in  the  "master/feeder  fund"  context;  (3) 
establish  criteria  for  CPOs  to  distribute 
periodic  Account  Statements 
electronically;  and  (4)  harmonize  the 
various  signatvire  requirements  of  Part  4. 
Further,  the  Commission  is  affirming, 
with  certain  modifications,  the  no- 
action  relief  it  previously  has  issued 
with  respect  to  the  trading  criteria  of 
Rule  4.5  for  certain  persons  and  the 
need  to  register  as  a  CPO  or  CTA  for 
certain  other  persons. 
DATES:  Conunents  must  be  received  by 
May  1.  2003. 

ADDRESSES:  Comments  on  the  proposed 
rules  should  be  sent  to  Jean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington.  DC 


20581.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5528,  or  by  email  to  secretary@cftc.gov. 
Reference  should  be  made  to  "Proposed 
Rules  for  CPO  and  CTA  Registration  and 
Other  Regulatory  Relief." 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Gold.  Associate  Director,  or 
Christopher  W.  Ciunmings,  Special 
Counsel,  Division  of  Clearing  and 
Intermediary  Oversight.  Commodity 
Futures  Trading  Commission.  1155  21st 
Street.  NW..  Washington.  DC  20581. 
telephone  number:  (202)  418-5450  or 
(202)  418-5445.  respectively;  facsimile 
number:  (202)  418-5536,  or  (202)  418- 
5547,  respectively;  and  riectronic  mail: 
bgold@cftc.gov  or  ccummings@cftc.gov, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

A.  Statutory  and  Regulatory  Authorities 

B.  The  Prior  Rule  4.5  Proposal 

C.  The  Advance  Notice  of  Proposed 
Rulemaking  (ANPR) 

D.  Roundtable  on  CPO  and  CTA  Issues 

II.  Comments  on  the  Prior  Rulemaking 

Activities 

A.  Comments  on  the  Prior  Rule  4.5 
Proposal 

B.  Comments  on  the  ANPR 

III.  The  Proposals 

A.  Proposed  Amendment  to  Rule  4.5: 
Deleting  Trading  Criteria  for  Exclusion 
from  the  CPO  Definition 

B.  Proposed  Amendments  to  Rule  4.13: 
Expanding  and  Adding  CPO  Registration 
Exemptions 

1.  Proposed  Amendments  to  Rule 
4.13(a)(2):  Expanding  the  current 
exemption 
'    2.  Proposed  Rule  4.13(a)(3):  Adding  a 
limited  trading  exemption 

3.  Proposed  Rule  4.13(a)(4):  Adding  an 
exemption  where  pool  participants  meet 
specified  sophistication  criteria 

4.  Additional  provisions  under  Rule  4.13 

5.  Alternative  proposal  for  relief 

C.  Proposed  Amendments  to  Rule  4.14: 
Expanding  and  Adding  CTA  Registration 
Exemptions 

1.  Proposed  Amendments  to  Rule  4.14(a)(8) 

a.  Exemption  for  state-registered 
investment  advisers  (lAs) 

b.  Exemption  where  advice  is  provided  to 
foreign  funds 

c.  Exemption  where  advice  is  to  Rule 
4.13(a)(3)  and  4.13(a)(4)  pools 

2.  Proposed  Rule  4.14(a)(10):  Counting 
Legal  Organizations  as  a  Single  "Person" 

D.  Proposed  Amendments  to  Rules  4.21, 
4.22  and  4.31 

1.  Permitting  communications  prior  to 
Disclosure  Document  distribution 

2.  Removing  duplicative  requirements  in 
the  "master/feeder  fund"  context 

3.  Distributing  Account  Statements 
electronically 

4.  Providing  facsimile  signatures  on 
Accoiuit  Statements  and  Annual  Reports 

5.  Conforming  signature  requirements 
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IV.  Temporary  No-Action  Relief 

A.  Temporary  No-Action  Relief  for  Rule  4.5 
Eligible  Persons 

B.  CPO  and  CTA  Temporary  Registration 
No-Action  Relief 

1.  Relief  for  CPOs 

a.  In  General 

b.  CPOs  who  operate  "Funds-of-Funds" 

2.  Relief  for  CTAs 

3.  Claim  of  Registration  No-Action  Relief 

4.  One-Way  Disclosure  by  CPOs  and  CTAs 

5.  Effect  of  Filing  a  Claim  of  No- Action 
Relief 

a.  For  CPOs 

b.  For  CTAs 

C.  Other  Matters 

1.  Effect  of  Final  Rulemaking  on  No- Action 
Relief 

2.  Continued  Availability  of  No- Action 
Relief  from  Commission  Staff 

V.  Other  Matters 

A.  Regulatory  Flexibility  Act 

B.  Paperwork  Reduction  Act 

C.  Cost-Benefit  Analysis 

I.  Background 

A.  Statutory  and  Regulatory  Authorities 

Section  la(5)  of  the  Commodity 
Exchange  Act  (Act)  defines  the  term 
"commodity  pool  operator"  to  mean: 

[Ajny  person  engaged  in  a  business  that  is  of 
the  nature  of  an  investment  trust,  syndicate, 
or  similar  form  of  enterprise,  and  who,  in 
connection  therewith,  solicits,  accepts,  or 
receives  from  others,  funds,  securities,  or 
property,  either  directly  or  through  capital 
contributions,  the  sale  of  stock  or  other  forms 
of  securities,  or  otherwise,  for  the  purpose  of 
trading  in  any  commodity  for  future  delivery 
on  or  subject  to  the  rules  of  any  contract 
market  or  derivatives  transaction  execution 
facility,  *   *   *.» 

Section  4m(l)  of  the  Act^  provides,  in 
relevant  part,  that  it  is  unlavvful  for  any 
CPO,  "unless  registered  under  [the]  Act, 
to  make  use  of  the  mails  or  any  means 
or  instrumentality  of  interstate 
commerce"  in  connection  with  its 
business  as  a  CPO.  Thus,  except  for  the 
narrow  exceptions  currently  provided  in 
Rules  4.5  and  4.13,  the  operator  of  a 
collective  investment  vehicle  that  trades 
commodity  interest  contracts,  whether 
for  bona  fide  hedging  purposes  ^  or 


1 7  U.S.C  la(g)  (2000).  Section  la(S)  also  provides 
the  Commission  with  authority  to  exclude  persons 
from  the  CPO  definition. 

Commission  Rule  4.10(d)(1)  correspondingly 
defines  the  term  "pool"  to  mean  "any  investment 
trust,  syndicate  or  similar  form  of  enterprise 
operated  for  the  purpose  of  trading  commodity 
interests."  Unless  otherwise  noted.  Commission 
rules  cited  to  herein  are  found  at  17  CFR  Ch.  I 
(2000).  Both  the  Act  and  the  Commission's  rules 
issued  thereunder  can  be  accessed  through  the 
Commission's  Web  site:  http://www.cftc.gov/cftc/ 
cftclawreg.htm. 

CFTC  Staff  Letters  from  1995  on  can  be  accessed 
through  the  Commission's  Web  site  http:// 
www.cftc.gov/opaletters.htm.    • 

2  7  U.S.C  6m(l)  (2000). 

3  The  Commission's  definition  of  bona  fide 
hedging  is  set  forth  in  Rule  1.3(r). 


otherwise,  must  be  registered  with  the 
CFTC  as  a  CPO."* 

Section  la(6)(A)  of  the  Act  defines  the 
term  "commodity  trading  advisor"  to 
mean  any  person  who: 

(i)  For  compensation  or  profit,  engages  in 
the  business  of  advising  others,  either 
directly  or  through  publications,  writings  or 
electronic  media,  as  to  the  value  or  the 
advisability  of  trading  in — 

(I)  Any  contract  of  sale  of  a  commodity  for 
future  delivery  made  or  to  be  made  on  or 
subject  to  the  rules  of  a  contract  market  or 
derivatives  transaction  execution  facility: 

(II)  Any  commodity  option  authorized 
under  section  4c;  or 

(III)  Any  leverage  transaction  authorized 
under  section  19;  or 

(ii)  For  compensation  or  profit,  and  as  part 
of  a  regular  business,  issues  or  promulgates 
analyses  or  reports  concerning  any  of  me 
activities  referred  to  in  clause  (i).* 

Section  la(6)  also  excludes  certain 
•  persons  not  at  issue  here  from  the  CTA 
definition,  and  provides  the 
Commission  with  authority  to  exclude 
additional  persons  from  that  definition. 
Section  4m(l)  of  the  Act  also  requires 
CTAs  to  register  as  such  with  the 
Commission  and,  along  with  Section 
4m(3)  and  Rule  4.14,  provides 
exemption  from  CTA  registration.^ 

If  a  person  is  exempt  from  regisfration 
as  a  CPO  or  CTA,  its  associated  persons 
(APs)  are  not  required  to  register  as 
such.  Further,  neither  the  exempt  CPO 
or  CTA,  nor  any  of  its  APs,  is  required 
to  become  a  member  of  a  registered 
futures  association. 

Generally,  CPOs  and  CTAs  who  are, 
or  who  are  required  to  be,  registered 
with  the  Commission,  must  provide 
prospective  pool  participants  or 
advisory  clients,  as  the  case  may  be, 
with  a  Disclosure  Document  containing 
specified  information  ' — e.g.,  the 
business  background  of  the  CPO  or  CTA 
and  its  principals,  past  performance, 
fees  and  other  expenses,  and  conflicts  of 
interest — and  they  must  make  and  keep 
specified  books  and  records. ^  These 
CPOs  also  must  provide  imaudited 
periodic  financial  reports  and  certified 


*  Rule  4.5  provides  an  exclusion  from  the  CPO 
definition  for  certain  otherwise  regulated  "eligible 
persons"  with  respect  to  their  operation  of  certain 
"qualifying  entities,"  as  those  terms  are  defined  in 
the  nilp,  so  long  as  they  restrict  the  extent  of  their 
non-hedging  activity  in  commodity  interests  as 
prescribed  by  the  rule.  As  is  discussed  below,  the 
Commission  proposed  to  amend  Rule  4.5,  and  by 
this  Federal  Register  release  is  proposing  further 
amendment  of  Rule  4.5. 

Rule  4.13  provides  an  exemption  from  CPO 
registration  for  the  operators  of  essentially  "bmily, 
club  or  small  pools,"  as  those  pools  are  described 
in  the  rule.  See  44  FR  1918,  1919  (Jan.  8,  1979).  As 
is  discussed  below,  the  Commission  also  is 
proposing  to  amend  Rule  4.13. 

5  7  U.S.C.  la(6)(A)  (2000). 

^As  is  discussed  below,  the  Commission 
similarly  is  also  proposing  to  amend  Rule  4.14. 

'Rule  4.21  for  CPOs  and  Rule  4.31  for  CTAs. 

0  Rule  4.23  for  CPOs  and  Rule  4.33  for  CTAs. 


annual  reports  to  participants  in  their 
pools. ^  Additionally,  regardless  of 
registration  status,  all  persons  who 
come  within  the  CPO  or  CTA  definition 
are  subject  to  certain  operational '"  and 
advertising  requirements  ^ '  under  Part 
4,  to  all  other  provisions  of  the  Act  and 
the  Commission's  rules  prohibiting 
fraud  that  apply  to  CPOs  and  CTAs,  and 
to  all  other  relevant  provisions  of  the 
Act  and  the  Commission's  rules  that 
apply  to  all  commodity  interest  market 
participants,  such  as  the  prohibitions  on 
manipulation  and  the  trade  reporting 
requirements. 

B.  The  Prior  Rule  4.5  Proposal 

Rule  4.5  makes  available  to  certain 
persons  (eligible  persons)  an  exclusion 
fit)m  the  definition  of  CPO  with  respect 
to  their  operation  of  certain  entities 
(qualifying  entities)  that  would 
otherwise  be  treated  as  commodity 
pools  under  the  Act.  but  that  are  already 
subject  to  extensive  operating 
requirements  of  another  federal  or  state 
regulator.  ^^  These  eligible  persons  and 
thefr  qualifying  entities  include:  (1) 
Investment  companies  registered  as 
such  under  the  Investment  Company 
Act  of  1940  (ICA):  (2)  state-regulated 
insurance  companies  with  respect  to 
their  operation  of  insurance  company 
separate  accounts;  (3)  state-or  federally- 
regulated  financial  depository 
institutions  with  respect  to  their 
operation  of  separate  units  of 
investment;  and  (4)  trustees,  named 
fiduciaries  and  certain  designated 
fiduciaries  of  or  employers  maintaining 
pension  plans  subject  to  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  with  respect  to  the 
operation  of  such  plans. ^^  ^  order  to 
claim  exclusion  from  the  CPO  definition 
imder  Rule  4.5,  an  eligible  person  must 
file  a  Notice  of  EligibiUty  with  the 
National  Futures  Association  (NFA)  '* 
and  the  Commission.  ^^  The  Notice  must 


»  Rule  4.22 

">  Rule  4.20  for  CPOs  and  Rule  4.30  for  CTAs. 

"Rule  4.41. 

while  Rules  4.7  and  4.12(b)  provide  relief  for 
certain  registered  CPOs  from  the  Disclosure 
Document,  periodic  and  annual  reporting,  and 
recordkeeping  requirements  of  Rules  4.21,  4.22,  and 
4.23,  they  do  not  affect  the  applicability  of  Rules 
4.20  and  4.41  to  these  CPOs.  Similarly.  CTAs  who 
have  claimed  relief  under  Rule  4.7  continue  to 
remain  subject  to  Rules  4.30a  nd  4.41. 

"  See.  generally.  50  FR  15868  (Apr.  23.  1985)  for 
background  information  on  Rule  4.5. 

<3  Rules  4.5(a)  and  (b). 

'*  NFA  is  a  futures  associaUon  registered  as  such 
with  the  Commission  under  section  1 7  of  the  Act, 
7  U.S.C.  21  (2000). 

«»  Rule  4.5(c). 

Additionally.  Rule  4.5  provides  that  certain 
pension  plans  are  not  commodity  pools.  Because 
this  exclusion  is  self-executing,  no  notice  must  be 

Continued 
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contain  specified  representations  about 
how  the  person  will  operate  the 
qualifying  entity,  including,  as  is 
discussed  below,  a  requirement  to 
restrict  the  amount  of  the  entity's 
commodity  interest  trading  with  respect 
to  its  non-hedging  activity. 

Based  upon  its  staffs  experience  in 
administering  Rule  4.5,  the  Commission 
has  made  various  revisions  to  the  rule 
subsequent  to  the  rule's  initial  adoption. 
These  revisions  have  expanded  the 
range  of  persons  eligible  to  claim  relief 
under  the  rule  "^  and  the  trading 
strategies  that  may  be  undertaken  in 
accordance  with  the  rule. '  ^  Based  upon 
staffs  most  recent  experience  with  Rule 
4.5,  the  Commission  published  for 
public  comment  a  proposed  revision  to 
the  non-hedge  operating  criteria  and.  in 
connection  therewith,  the  Commission 
issued  temporary  no-action  relief  (Prior 
Rule  4.5  Proposal).'"  Based  upon  further 
consideration,  and  in  connection  with 
the  CPO  registration  exemptions  it  is 
proposing  below,  by  this  Federal 
Register  release  the  Commission  is 
withdrawing  the  Prior  Rule  4.5  Proposal 
and,  in  lieu  thereof,  is  proposing 
another  amendment  to  Rule  4.5. 
Pending  the  conclusion  of  the  instant 
rulemaking,  the  no-action  position  the 
Commission  issued  in  connection  with 
the  Prior  Rule  4.5  Proposal  will,  subject 
to  clarification  as  discussed  below  in 
Section  IV  of  this  release,  remain  in 
effect. 

C.  The  Advance  Notice  of  Proposed 
Rulemaking  (ANPR) 

To  address  cprtain  market 
developments  and  changed 
circumstances  applicable  to  persons 
who  do  not  qualify  for  an  exclusion 
ft-om  the  CPO  definition  under  Rule  4.5 
or  an  exemption  from  CPO  or  CTA 
registration  under  the  existing  statutory 
and  regulatory  framework,  the 
Commission  issued  the  ANPR."*  As  the 
Commission  stated: 


filed  to  claim  it.  Accordingly,  the  amendment  to 
Rule  4.5(c)  that  the  Commission  is  today  proposing 
does  not  apply  to  these  plans  or  their  operation.  See 
Rule  4.5(a)l4)(i)-(iv). 

"»Sce,58  FR  43791  (Aug.  18.  1993).  The 
Commission  also  has  expanded  the  class  of  persons 
who  are  "non-p<Kils"  under  Rule  4.5.  See  65  FK 
24127  (Apr.  25,  2000). 

"See  58  FR  ()an.  28,  1993).  The  original 
limitation  of  the  rule  encompassed  all  commodity 
interest  trading.  Currently,  unlimited  hedging  may 
be  engaged  in  under  the  rule,  while  non-hedging 
activity  remains  limited. 

'•67  FR  65743  (Oct.  28.  2002).  Both  the  Prior 
Rule  4.5  Proposal  and  the  comment  letters  the 
Commission  received  thereon  may  be  accused 
through  http://www.cftc.gov/foia/fedreg02/ 
foia.fedn;g02.  htn\»SECTIONA . 

•967  FR  6878»(Nov.  13,  2002).  Both  the  ANPR 
and  the  comment  letters  the  Commission  received 
thereon  may  be  accessed  through:  http:// 


When  the  Commission  adopted  Rule  4.13, 
there  were  fewer  than  a  dozen  designated 
commodity  interest  contracts  based  on  stock 
indices,  interest  rates  or  other  financial 
instruments.  Since  1979,  however,  the 
Commission  has  designated,  and  trading  has 
commenced  in,  more  than  180  commodity 
interest  contracts  based  on  various  financial 
instruments.  These  contracts  frequently  have 
attracted  the  interest  of  operators  of 
collective  investment  vehicles,  some  of 
whom  have  registered  with  the  Commission 
as  CPOs  so  that  they  can  use  commodity 
interest  contracts  in  their  investment  and  risk 
management  strategies.  Others,  however, 
have  avoided  participation  in  the  commodity 
interest  markets.  While  Rules  4.5  and  4.13  do 
provide  CPO  registration  relief,  their  criteria 
are  too  restrictive  for  many  operators  of 
collective  investment  vehicles  to  meet. 

Over  time,  persons  who  traditionally  gave 
advice  to  collective  investment  vehicles 
solely  on  securities  trading  have  become 
interested  in  providing  trading  advice  to 
collective  investment  vehicles  on  commodity 
interest  contracts  based  on  various  financial 
instruments  as  well.  Absent  the  availability 
of  an  exemption,  these  persons  have  had  to 
either  register  with  the  Commission  as  CTAs 
or  refrain  from  providing  any  such 
commodity  interest  advice.  67  FR  68785. 
68786. 

By  the  ANPR,  the  Commission 
published  for  public  comment  two 
proposals  it  had  received  that  would 
provide  additional  exemptions  from 
CPO  registration  (one  of  these  also 
would  provide  an  additional  exemption 
from  CTA  registration).  These  proposals 
were  submitted  by  NFA  and  the 
Managed  Funds  Association  (MFA).^" 
NFA  proposed:  (1)  An  exemption  from 
CPO  registration  where  the  operator 
restricts  its  pool's  non-hedge 
commodity  interest  positions  to  a 
limited  amount  of  pool  assets  (i.e.,  it 
may  commit  no  more  than  5  percent  of 
the  pool's  liquidation  value  to  establish 
such  positions),  and  restricts  its  pool's 
participants  to  "accredited  investors"  as 
defined  in  Rule  501(a)  ^t  under  the 
Securities  Act  of  1933  (Securities 
Act);  22  and  (2)  an  exemption  from  CTA 
registration  for  those  persons  that  advise 
pools  operated  by  CPOs  that  have 
claimed  either  an  exemption  from 
registration  under  the  proposed  NFA 
rule  or  an  exclusion  from  the  CPO 
definition  under  Rule  4.5  (NFA 
Proposal).  MFA  proposed  an  exemption 
from  CPO  registration  for  pool  operators 
that  restrict  participation  in  their  pools 
to  certain  "qualified  eligible  persons" 
(QEPs)  as  defined  in  Rule  4.7  and 


certain  "accredited  investors"  (MFA 
Proposal).  By  the  ANPR  the  Commission 
also  issued  temporary  registration  no- 
action  relief  for  certain  CPOs  and 
CTAs.23 

Based  upon  the  comments  received 
on  the  ANPR.^"  and  as  a  result  of  its 
own  further  consideration,  the 
Commission  is  proposing  herein  CPO 
and  CTA  registration  exemptions  based 
on  the  NFA  and  MFA  Proposals. 
Pending  the  conclusion  of  this 
rulemaking,  the  CPO  and  CTA 
registration  no-action  relief  that  the 
Commission  issued  in  connection  with 
its  publication  of  the  ANPR  will,  subject 
to  modification  and  clarification  as 
discussed  below,  remain  in  effect. 

D.  Roundtable  on  CPO  and  CTA  Issues 
(Roundtable) 

Section  125  of  the  Commodity 
Futures  Modernization  Act  of  2000 
(CFMA)  25  required  the  Commission  to 
"conduct  a  study  of  the  [Act]  and  the 
Commission's  rules,  regulations  and 
orders  governing  the  conduct  of  persons 
required  to  be  registered  under  the  Act." 
Pursuant  to  this  directive,  the 
Commission  conducted  such  a  study, 
and  in  Jime  2002,  issued  its  findings  in 
a  "Report  on  the  Study  of  the 
Commodity  Exchange  Act  and  the 
Commission's  Rules  and  Orders 
Governing  the  Conduct  of  Registrants 
under  the  Act  (Report)."  ^e  In  September 
2002,  the  Commission  held  a 
"Roundtable  on  CPO  and  CTA  Issues" 
to  address,  among  others,  issues 
identified  in  the  Report  relating  to 
overlapping  regulatory  jurisdiction 
faced  by  members  of  the  managed  funds 
industry.^''  As  a  result  of  the  testimony 
provided  at  the  Roundtable,  and  also 
based  on  prior  staff  activity  in  this  area, 
by  this  Federal  Register  release  the 
Commission  is  proposing  additional 
regulatory  relief  for  CPOs  and  CTAs. 
This  relief  would:  (1)  Permit  certain 
conununications  by  CPOs  and  CTAs 
with  prospective  and  existing  pool 
participants  and  advisory  clients  prior 
to  Disclosure  Document  distribution;  (2) 
relieve  CPOs  from  duplicative 
disclosure  and  reporting  requirements 
in  the  "master/feeder  fund"  context;  (3) 
establish  criteria  for  CPOs  to  distribute 


www.cfic.gov/foia/fedreg02/ 
foiafedrKg02.htm$SECnONA. 

'°  MFA  is  a  non-profit  membership  organization 
for  investment  professionals  in  the  hedge  fund, 
futures  and  alternative  investments  industries. 

2'  17  CFR  230.501  (a)(2002). 

"  15  U.S.C.  77a  et  seq.  (2002). 


"  See  67  FR  68786,  68788-89. 

^*  Section  U  of  the  Federal  Register  release 
discusses  the  comments  the  Commission  received 
on  the  A^4PR,  as  well  as  the  comments  the 
Commission  received  on  the  Prior  Rule  4.5 
Proposal. 

■'s  Pub.  L.  No.  106-554,  Appendix  E,  §  125, 114 
Stat.  2763A-365  (2000). 

2»The  Report  may  be  accessed  through  http:// 
www.cftc.gov/files/opa/opainteimediarystudy.pdf. 

^'Comments  received  in  connection  with  the 
Roundtable  may  be  accessed  through  http:// 
www.cftc.gov/opa/press02/opa4700-O2.htm. 
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periodic  Account  Statements  . 

electronically;  and  (4)  harmonize  the 
various  signature  requirements  of  Part  4. 
Each  of  the  proposals  is  discussed 
below. 

II.  Ckimments  on  the  Prior  Rulemaking 
Activities 

A.  Comments  on  the  Prior  Rule  4.5 
Proposal 

The  Commission  received  five 
comment  letters  in  response  to  the  Prior 
Rule  4.5  Proposal.2«  All  of  the 
commenters  supported  the  proposed 
amendment,  with  various  commenters 
stating  that  it  would  provide  increased 
trading  flexibility  under  Rule  4.5  in 
general  and  accommodate  security 
futures  products  in  particular. 
Commenters  did,  however,  request 
certain  clarifications  of  the  terms  and 
appUcation  of  the  non-hedge  tests 
employed  in  the  Prior  Rule  4.5 
Proposal — e.g.,  suggesting  that 
"aggregate  notional  value"  be 
determined  on  a  net  basis  and  that,  at 
all  times,  qualifying  entities  should  be 
able  to  satisfy  one  test  or  the  other.  As 
is  discussed  below  in  this  Federal 
Register  release,  the  Commission  has 
taken  these  requests  for  clarification 
into  account  in  both  the  rules  it  is 
proposing  and  the  no-action  positions  it 
is  maintaining. 

B.  Comments  on  the  ANPR         ~ 

The  Commission  received  twenty- 
three  comment  letters  in  response  to  the 
ANPR.  29  All  of  these  commenters 
similarly  encouraged  Commission 
efforts  to  expand  registration 
exemptions  for  CPOs  and  CTAs.  While 
commenters  generally  supported  both 
the  NFA  and  MFA  Proposals,  several 
specifically  urged  adoption  of  the  MFA 
Proposal,  stating  that  it  would  bring 
more  participants  into  the  commodity 
interest  markets.  Additionally,  one 
commenter  suggested  that  the 
Commission  adopt  registration 
exemptions  based  on  the  temporary 
registration  no-action  relief  issued  in 
connection  with  the  ANPR,  and  several 


^''  Letters  were  submitted  by:  a  registered  futures 
association:  an  investment  company  trade 
association:  a  bar  association:  a  contract  market: 
and  an  investment  adviser. 

One  commenter  suggestsed  that  the  Commission 
adopt  specified  additional  catt^ories  of  eligible 
persons  and  non-pools  under  Rule  4.5.  This 
suggestion  is,  however,  outside  the  scope  of  this 
proposed  rulemaking.  The  Commission  nonetheless 
intends  to  consider  it  in  the  future. 

^•Letters  were  submitted  by:  a  registered  futures 
association:  two  futures  industry  trade  associations: 
four  hedge  funds  and  their  managers:  one  exempt 
CPO:  one  national  .securities  exchange:  two  contract 
markets:  seven  law  firms;  two  attorneys:  two  bar 
associations:  and  one  certified  public  accounting 
firm. 


commenters  suggested  that  the 
Commission  adopt  the  NFA  Proposal, 
the  MFA  Proposal  and  the  temporary 
registration  no-action  relief. 
Commenters  offered  various 
recommendations  as  to  CPO  and  CTA 
registration  exemption  rules  the 
Commission  should  adopt  in 
furtherance  of  the  ANPR.  In  particular, 
commenters  requested  clarification  of 
the  application  of  exemptive  relief  in 
the  fund-of-fimds  context.  The 
Commission  similarly  has  taken  these 
comments  into  account  in  the  proposals 
it  is  making  below. 

m.  The  Proposals 

The  relief  the  Commission  is 
proposing  today  is  consistent  with  the 
purpose  and  intent  of  the  CFMA,  and 
with  the  input  the  Commission  has 
received  in  coimection  with  its  prior 
initiatives  [i.e.,  the  Prior  Rule  4.5 
Proposal,  the  ANPR,  and  the 
Roundtable).  Accordingly,  it  is  intended 
to  allow  greater  flexibility  and 
innovation,  and  to  take  into  accoimt 
market  developments  and  the  current 
investment  environment,  by 
modernizing  the  requirements  for 
determining  who  should  be  excluded 
from  the  CPO  definition,  and  who 
should  remain  within  the  CPO  and  CTA 
definitions  but  be  exempt  from 
registration.  Thus,  this  relief  is  intended 
to  encourage  and  facilitate  participation 
in  the  commodity  interest  markets  by 
additional  collective  investment 
vehicles  and  their  advisers,  with  the 
added  benefit  to  all  market  participants 
of  increased  liquidity. 

A.  Proposed  Amendment  to  Rule  4.5: 
Deleting  Trading  Criteria  for  Exclusion 
From  the  CPO  Definition 

Currently,  Rule  4.5(c)(2)(i)  provides 
that  the  Notice  of  Eligibility  must 
contain  a  representation  that  the  eligible 
person  will  operate  the  qualifying  entity 
such  that  the  entity: 

Will  use  commodity  futures  or  commodity 
options  contracts  solely  for  bona  fide  hedging 
purposes  within  (he  meaning  and  intent  of 
[Rule]  1.3(z){l):  Provided,  however.  That  in 
addition,  with  respect  to  positions  in 
commodity  futures  or  commodity  option 
contracts  which  do  not  come  within  the 
meaning  and  intent  of  [Rule]  1.3(z)(l),  a 
qualifying  entity  may  represent  that  the 
aggregate  initial  margin  and  premiums 
required  to  establish  such  positions  will  not 
exceed  five  percent  of  the  liquidation  value 
of  the  qualifying  entity's  portfolio,  after 
taking  into  account  unrealized  profits  and 
unrealized  losses  on  any  such  contracts  it  has 
entered  into;  And,  Provided  further.  That  in 
the  case  of  an  option  that  is  in-the-money  at 
the  time  of  purchase,  the  in-the-money 
amoimt  as  defined  in  (Rule)  190.01(x}  may  be 
excluded  in  computing  such  5  percent. 


This  representation  has  come  to  be 
known  as  the  "Five  Percent  Test." 

Because  futures  margins  have 
generally  been  set  at  levels  near  or 
below  5  percent  of  contract  value,  the 
Five  Percent  Test  has  permitted  the 
notional  value  of  non-hedging 
commodity  futures  and  option  positions 
to  approximate  the  liquidation  value  of 
an  entity's  portfoUo.  Recently,  however, 
eligible  persons  and  qualifying  entities 
have  expressed  concern  to  Commission 
staff  over  the  Five  Percent  Test,  because 
margin  levels  for  certain  stock  index 
futures  have  come  to  significantly 
exceed  5  percent  of  contract  value, 
thereby  limiting  the  use  of  such 
contracts  in  non-hedging  strategies  to  a 
much  greater  extent  than  other  types  of 
contracts  with  lower  margins.  They  also 
have  expressed  concern  that  a  similar 
constraint  could  arise  with  respect  to 
security  futures  contracts,  because  the 
required  margin  for  security  futiu-es  is 
20  percent  of  contract  value,  ^o  In 
response  to  these  concerns,  the 
Commission  proposed  to  amend  Rule 
4.5  by  adding  as  an  alternative  to  the 
Five  Percent  Test  a  limitation  based  on 
the  notional  value  of  non-hedge 
positions,  i.e.,  that: 

the  aggregate  notional  value  of  (non-hedge 
commodity  interest]  positions  does  not 
exceed  the  liquidation  value  of  the  qualifying 
entity's  portfolio,  after  taking  into  account 
unrealized  profits  and  unrealized  losses  on 
any  such  contracts  it  has  entered  into.  For 
Ithis  purpose),  the  term  "notional  value" 
shall  be  calculated  for  each  such  hitures 
positiorj  by  multiplying  the  size  of  the 
contract,  in  contract  units,  by  the  ciurent 
market  price  per  unit  and  for  each  such 
option  position  by  multiplying  the  size  of  the 
contract,  in  contract  units,  by  the  strike  price 
per  unit.^' 

However,  by  this  Federal  Register 

release  and  in  furtherance  of  the  ANPR, 
the  Commission  is  proposing  to  provide 
an  additional  exemption  from  CPO 
registration  relief  based  solely  on  pool 
participant  sophistication,  without  any 
requirement  that  the  pool  operator  must 
be  subject  to  another  regulatory  scheme 
and  without  any  restriction  whatsoever 
on  the  purpose  or  scope  of  the  pool's 
commodity  interest  trading.  ^^  Since  the 
eligible  persons  and  qualifying  entities 
of  Rule  4.5  are,  as  stated  in  the  title  of 
the  rule,  "otherwise  regulated."  the 
Commission  believes  that,  like  the 
unregulated  CPOs  for  whom  it  is 
proposing  relief  below,  these  persons 


3"  See  CFTC  Rule  41.45(b)(1)  and  Securities  and 
Exchange  Commission  (SEC)  Rule  242.403(b)(1).  67 
FR  53146,  53174  and  53179.  respecUvelv  (Aug.  14. 
2002). 

3"  67  FR  65743.  65746. 

^2 The  Commission  is  proposing  this  relief,  which 
is  based  on  the  MFA  Proposal,  in  new  Rule 
4.13(a)(4).  discussed  below. 
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and  entities  may  not  need  to  be  subject 
to  any  commodity  interest  trading 
criteria  to  qualify  for  relief  under  Rule 
4.5.  The  Commission  further  believes 
that  the  absence  of  such  criteria  may 
render  obsolete  the  current  disclosure 
requirement  in  Rule  4.5{c){2)(iii). 

Accordingly,  the  Commission  is 
proposing  to  delete  paragraphs  (c)(2)(i) 
and  (c)(2)(iii)  from  Rule  4.5.  This  would 
resuh  in  paragraphs  (c){2)(ii)  and 
(c)(2)(iv)  of  the  rule,  which  concern  the 
other  representations  that  the  Notice  of 
Eligibility  must  contain,  being 
redesignated  as  paragraphs  (c)(2)(i)  and 
(c){2)(ii).  respectively.  Thus,  the  Rule 
4.5  operating  criteria  would  continue  to 
include:  (1)  A  prohibition  against 
marketing  a  qualifying  entity  as  a 
commodity  pool  or  otherwise  as  a 
vehicle  to  trade  commodity  interests; 
and  (2)  a  requirement  to  submit  to 
special  calls  to  demonstrate  compliance 
with  eligibility  for  relief  under  Rule  4.5. 
The  Commission  believes  it  is 
appropriate  to  maintain  the  marketing 
restriction  because,  unlike  the  case  with 
the  proposed  CPO  registration 
exemption,  members  of  the  retail  public 
may  participate  in  the  trading  vehicles 
subject  to  Rule  4.5.  The  Commission 
nonetheless  requests  comment  on  the 
merits  of  maintaining  current  Rule 
4.5(c)(2)(ii)  (which  would  be 
redesignated  as  Rule  4.5{c){2)(i)). 

B.  Proposed  Amendments  to  Rule  4.13: 
Expanding  and  Adding  CPO 
Registration  Exemptions 

1.  Proposed  Amendments  to  Rule 
4.13(a)(2):  Expanding  the  Current 
Exemption 

Rule  4.13(a)(2)  currently  provides  that 
a  person  is  exempt  from  registration  as 
a  CPO  if: 

(2)(i)  The  total  gross  capital  contributions 
itTeceives  for  units  of  participation  in  all  of 
the  pools  that  it  operates  or  that  it  intends 
to  operate  do  not  in  the  aggregate  exceed 
S200.000:  and 

(ii)  None  of  the  pools  operated  by  it  has 
more  than  15  participants  at  any  time.  For 
purposes  of  computing  the  number  of 
participants  for  paragraph  (a)(2)(ii)  of  this 
section,  the  following  participants  shall  be 
excluded: 

(A)  The  pool's  operator,  commodity  trading 
advisor,  and  the  principals  thereof;  and 

(B)  Any  relative,  spouse  or  relative  of  such 
spouse  living  in  the  same  household  as  such 
participant. 

The  Commission  adopted  the 
exemptive  criteria  of  Rule  4.13(a)(2)  in 
1981.3^  In  light  of  the  rate  of  inflation 
in  the  more  than  twenty  years  since  that 
time  and  Commission  staffs  experience 
ih  administering  Rule  4.13(a)(2).  the 


Commission  is  proposing  various 
amendments  that  will  update  and 
clarify  the  rule,  making  it  available  to 
more  persons. 

First,  the  Commission  is  proposing  to 
increase  the  total  of  the  gross  capital 
contributions  criterion  under  Rule 
4.13(a)(2)  to  $400,000  from  $200,000.3" 
This  proposed  amount  ($400,000) 
reflects  adjustments  to  the  current 
amount  ($200,000)  based  on  the 
Consumer  Price  Index  published  by  the 
Bureau  of  Labor  Statistics  of  the  United 
States  Department  of  Labor,  ^s 

Second,  the  Commission  is  proposing 
to  expand  the  range  of  participants 
excluded  from  the  "no  more  than  15 
participants"  limitation  of  the  rule  and 
to  clarify  that  the  contributions  of  these 
participants  do  not  count  toward  the 
capital  contributions  limit  of  the  rule.'** 
This  clarification  would  require  a 
reorganization  of  Rule  4.13(a)(2)  such 
that,  as  proposed,  the  rule  would 
provide  that  a  person  is  exempt  from 
CPO  registration  if: 

(2)(i)  None  of  the  pools  operated  by  it  has 
more  than  15  participants  at  any  time;  and 

(ii)  The  total  gross  capital  contributions  it 
receives  for  units  of  participation  in  all  of  the 
pools  it  operates  or  that  it  intends  to  operate 
do  not  in  the  aggregate  exceed  $400,000. 

(iii)  For  the  purposes  of  determining 
eligibility  for  exemption  under  paragraph 


5^  See  46  FR  26004,  26006  (May  8,  1981). 


'*  One  of  the  commenlers  on  the  ANPR  suggested 
a  similar  increase. 

^'  See  http://data.bls.gov/cgi-bin/cpicalc.pl. 
where  the  "CPI  Inflation  Calculator"  made  available 
on  that  page  (for  values  less  than  $10,000) 
determines  that  $2,000  in  1981  has  the  same  buying 
power  as  $3958.20  in  2002. 

'«  See  CFTC  Staff  Utter  99-41  (Aug.  27.  1999). 
where,  in  permitting  a  CPO  to  exlcude  the 
contributions  of  itself  and  its  spouse  in  determining 
whether  the  contribution  limit  (of  $200,000)  of  Rule 
4.13(a)(2)  has  been  met.  Commission  staff 
explained: 

Paragraph  (a)(2)(i)  of  Rule  4.13  does  not  address 
whether  the  gross  capital  contributions  to  a  pool  by 
its  operator  or  advisor  should  be  excluded  from  the 
$200,000  limit  in  the  rule,  even  though  a  pools 
operator,  advisor,  and  the  principals  thereof 
specifically  are  excluded  from  the  "no  more  than 
Tifteen  participants"  limit  in  paragraph  (a)(2)(ii)  of 
the  rule.  That  paragraph  provides  that  for  the 
purposes  of  computing  the  number  of  participants 
allowable  in  a  pool  for  which  the  operator  thereof 
seeks  to  claim  an  exemption  fix)m  registration  under 
Rule  4.13(a)(2).  the  pool's  operator,  advisor  and 
their  principals  are  excluded.  This  provision  was 
patterned  after  Rule  501(e)(l)(i)  under  the  Securities 
Act  of  1933  (the  '33  Act),  which  provides  that  for 
the  purposes  of  computing  the  number  of  non- 
accredited  purchasers  allowed  to  participate  in  an 
exempt  offering  under  Rule  506  under  the  '33  Act. 
'the  following  purchasers  shall  be  excluded:  any 
relative,  spouse  or  relative  of  the  spouse  of  a 
purchaser  who  has  the  same  principal  residence  as 
the  purchaser.'  Since  Rule  506  provides  an 
exemption  from  the  registration  of  securities 
otherwise  required  under  the  '33  Act  for  limited 
offers  and  sales  without  regard  to  the  dollar  amount 
of  the  offering,  the  exemptive  rules  under  the  "33 
Act  neeid  not.  and  do  not,  make  any  mention  of 
excluding  the  capital  contributions  of  persons  who 
are  excluded  from  the  computation  of  non- 
accredited  purchasers.  (Footnotes  omitted). 


(a)(2)  of  this  section,  the  person  may  exclude 
the  following  participants  and  their 
contributions: 

(A)  The  pool's  operator,  commodity  trading 
advisor,  and  the  principals  thereof: 

(B)  A  child,  sibling  or  parent  of  any  of 
these  persons: 

(C)  "The  spouse  of  any  person  specified  in 
paragraph  (a)(2)(iii)(A)  or  (B)  of  this  section; 
and 

(D)  Any  relative  of  a  person  specified  in 
paragraph  (a){2)(iii)(A).  (B)  or  (C)  of  this 
section,  its  spouse  or  a  relative  of  its  spouse, 
who  has  the  same  principal  residence  as  such 
person. 

2.  Proposed  Rule  4.13(a)(3):  Adding  a 
Limited  Trading  Exemption 

Proposed  Rule  4.13(a)(3)  is  based  on 
the  NFA  Proposal  and  also  on  the 
Commission's  Prior  Rule  4.5  Proposal.  It 
would  provide  an  exemption  from  CPO 
registration  where  the  pool  a  person 
operates  engages  in  a  limited  amount  of 
commodity  interest  trading — i.e.,  by 
committing  a  limited  amount  of  the 
liquidation  value  of  the  pool's  portfolio 
to  establish  commodity  interest  trading 
positions,  whether  entered  into  for  bona 
fide  hedging  purposes  or  otherwise,  or 
where  the  aggregate  net  notional  value 
of  the  pool's  commodity  interest  trading 
does  not  exceed  fifty  percent  of  the 
pool's  liquidation  value.  The 
Commission's  proposal  does,  however, 
_  differ  bom  the  NFA  Proposal  in  certain 
respects.  It  would  limit  the  amount  that 
could  be  committed  to  establish 
commodity  interest  positions  to  two 
percent  of  the  liquidation  value  of  a 
pool's  portfolio,  whereas  the  NFA 
Proposal  would  establish  a  five  percent 
limit.  The  Commission  believes  that  the 
lower  amount  it  is  proposing  may  be 
more  appropriate  than  the  NFA  amount 
because  it  is  closer  to  the  "de  minimis" 
level  of  commodity  interest  trading  that 
the  rule  is  intended  to  encompass,  and, 
further,  because  the  level  of  investor 
qualification  proposed  under  the  nde — 
i.e.,  that  of  an  "accredited  investor" — is 
not  a  particularly  high  threshold  to 
meet.^^  Moreover,  the  rule  would 
provide,  through  its  alternative  test, 
another  means  for  CPOs  to  come  within 


''  Rule  501(a)  under  the  Securities  Act  defines  a 
natural  person  "accredited  investor"  as: 

(5)  Any  natural  person  whose  individual  net 
worth,  or  joint  net  worth  with  that  person's  spouse, 
at  the  time  of  his  purchase  exceeds  $1,000,000;  jorl 

(6)  Any  natural  person  who  had  an  individual 
income  in  excess  of  $200,000  in  each  of  the  two 
most  recent  years  or  joint  income  witH  that  person's 
spouse  in  excess  of  $300,000  in  each  of  those  years 
and  has  a  reasonable  expectation  of  reaching  the 
same  income  level  in  the  current  year. 

The  chart  below  illustrates  that  a  signiRcant 
number  of  commodity  interest  contracts  could  be 
established  under  the  proposed  "Two  Percent 
Test." 


its  exemptive  criteria.  ^^  The 
Commission  also  believes  that,  unlike 
the  NFA  Proposal,  Rule  4.13(a)(3) 
should  not  differentiate  between  trading 
for  bona  fide  hedging  and  non-hedging 
purposes,  because,  as  stated  above,  the 
rule  is  intended  to  apply  to  de  minimis 
situations,  where  commodity  interest 
trading — ^regardless  of  its  purpose — is 
strictly  limited.  The  Commission  notes 
that  two  commenters  on  the  ANPR 
suggested  that  the  Commission  should 
not  distinguish  between  hedge  and  non- 


hedging  positions,  claiming  that  such 
distinctions  between  these  two  types  of 
trading  are  difficult  to  administer. 
However,  one  commenter  specifically 
suggested  that  the  Commission  should 
distinguish  between  hedge  and  non- 
hedge  activity  in  setting  a  de  minimis 
standard.  Accordingly,  the  Commission 
specifically  requests  comments  on 
whether  under  the  rule  there  should  be: 
(1)  A  higher  percentage  of  assets  that 
may  be  committed  to  estabfish 
commodity  interest  positions;  and  (2) 


any  greater  ability  to  trade  commodity 
interests  for  bona  fide  hedging  purposes 
than  for  non-hedging  purposes, 
including  whether  there  should  be  any 
restriction  whatsoever  on  trading  for 
hedging  purposes.  To  assist  persons  in 
providing  such  comments,  set  forth 
below  is  a  chart  with  examples  of  the 
application  of  the  various  tests  under 
the  NFA's  and  the  Commission's 
proposals,  with  "LV"  standing  for  the 
pool's  liquidation  value  and  "NT' 
standing  for  the  notional  test. 


Contracts 

LV 
($) 

50%  LV 
($) 

5%LV 
($) 

2%LV 
t$) 

Initial 

Margin 

9/2^i2 

($) 
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9/25A>2 

Contract 

Value 
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Contracts 
5% 
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Contracts 
2%  Test 

Contracts 

tsrr 
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S4P  
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10m 
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5m 
5m 

500,000 
500,000 

200.000 
200,000 

17,813 
1,755 

819.29 
114,160.00 

204,«??.50 
114,160.00 

28 
284 

11 
113 

48 
87 

24 
43 

In  response  to  comments,  the 
Commission  is  clarifying  in  Proposed 
Rule  4.13(a)(3)(i)  that  the  pool  may  at 
any  time  meet  either  of  these  tests; 
compliance  with  the  criteria  of  a  test  is 
determined  at  the  time  the  most  recent 
position  is  established;  the  criterion  of 
paragraph  (a)(3)(i)(B)  applies  on  a  net 
basis;  and  the  calculation  of  "notional 
value"  under  paragraph  (a)(3)(i)(B)  now 
includes  the  number  of  futures  and 
options  contracts  and  any  multiplier 
specified  in  those  contracts.^^  While  the 
Commission  believes  either  criterion  is 
an  appropriate  limited  trading  standard, 
it  nonetheless  specifically  requests 
comment  on  the  proposed  "Two  Percent 
Test." 

As  with  the  NFA  Proposal,  this  new 
rule  would  require  that  each  participant 
in  the  pool  is  an  "accredited  investor" 
and  would  require  a  person  claiming 
relief  thereunder  to  "not  market 
participations  in  the  pool  as  or  in  a 
vehicle  for  trading  in  the  commodity 
futures  or  commodity  options  markets." 
In  response  to  comments  on  the  ANPR, 
the  Commission  is  further  clarifying  in 
Proposed  Rule  4.13(a)(3)  that  a  CPO 
claiming  relief  thereunder  could  also 
operate  certain  other  pools — i.e.,  the 
pools  meeting  the  criteria  of  Rule 


^The  Commission  has  patterned  this  alternative 
test  on  the  temporary  registration  no-action  relief  it 
issued  for  CPOs  and  CTAs  in  the  ANPR.  which  in 
turn  the  Commission  had  based  on  the  Prior  Rule 
4.5  Proposal. 

^^The  Commission  also  is  making  these     ' 
clarifications  in  the  temporary  no-action  relief  it  is 
maintaining  below. 

'*°This  provision,  and  the  reciprocal  provision  of 
Rule  4.13(a)(4),  do  not  include  persons  and  pools 
meeting  the  criteria  of  Rule  4.13(a)(1)  or  4.13(a)(2). 
This  is  because  Rule  4.13(a)(1)  is  available  where, 
among  other  things,  only  one  pool  is  being  operated 
and  Rule  4.13(a)(2)  would  take  the  operations  of 
such  pools  into  account  in  computing  whether  the 
contribution  and  participant  limitations  of  the  rule 
had  been  met. 


4.13(a)(4),  discussed  below — without 
voiding  the  availability  of  the  relief 
under  either  rule.*" 

3.  Proposed  Rule  4.13(a)(4):  Adding  an 
Exemption  Where  Pool  Participants 
Meet  Specified  Sophistication  Criteria 

Proposed  Rule  4.13(a)(4)  is  based  on 
the  MFA  Proposal.  It  provides  that  a 
person  is  exempt  from  CPO  registration 
if  interests  in  the  pool  for  which  it  seeks 
to  claim  relief  (1)  are  exempt  from 
registration  under  the  Securities  Agt  of 
1933,  and  (2)  are  offered  and  sold 
without  marketing  in  the  United  States 
(U.S.).  In  addition,  the  CPO  must 
reasonably  believe  that:  (1)  Natural 
person  participants  are  "qualified 
eligible  persons  [QEPs],"  as  that  term  is 
defined  in  Rule  4.7(a)(2);'»i  and  (2)  non- 
natural  person  participants  are  QEPs 
under  Rule  4.7  or  "accredited 
investors."  While  the  MFA  Proposal 
would  include  any  natural  person  who 
is  a  QEP  under  Riile  4.7,  the 
Commission  does  not  believe  that 
proposed  Rule  4.13(a)(4)  needs  to  be  so 
broad  in  light  of  both  the  absence  of  any 
trading  limitations  therein  and  the 
other,  alternative  criteria  being 
proposed  in  Rule  4.13(a)(3).  Thus,  the 
Commission  believes  that  the  Rule 


*'  Specifically,  natural  persons  who  come  within 
the  MFA  Proposal  but  not  proposed  Rule  4.14(a)(4) 
include  persons  who  are  "accredited  investors"  and 
who  meet  the  Portfolio  Requirement  of  Rule 
4.7(a)(l)(v),  in  that  they  own  securities  having  an 
aggregate  market  value  of  at  least  $2,000,000,  have 
futures  margin  and  option  premiums  on  deposit  of 
at  least  $200,000,  or  own  a  portfolio  with  a 
proportionate  combination  of  these  two  types  of 
assets. 

"  15  U.S.C.  80a-2(a)(51)(A)  (2000),  which  defines 
a  natural  person  "qualified  purchaser"  as: 

(i)  any  natural  person  (including  any  person  who 
holds  a  ioint,  community  property,  or  other  similar 
shared  ownership  interest  in  an  issuer  that  is 
excepted  under  section  80a-3(c)(7)  of  this  title  with 
that  person's  qualified  purchaser  spouse)  who  owns 


4.7(a)(2)  standards  for  natural  persons — 
e.g.,  persons  who  are  "qualified 
purchasers"  under  Section  2(a){5l)(A)  of 
the  ICA  ''2 — may  be  more  appropriate  for 
the  rule.  The  Commission  nonetheless 
specifically  requests  comment  on  what 
investor  qualifications  would  be 
appropriate  under  Rule  4.13(a)(4)  and 
whether  all  natural  person  QEPs  should 
be  included  for  purposes  of  proposed 
Rule  4.13(a)(4). 

Here,  too,  and  in  response  to  the 
comments  received  on  the  ANPR,  Rule 
4.13(a)(4)  would  make  clear  that  a  CPO 
claiming  relief  thereunder  could  also 
operate  pools  meeting  the  criteria  of 
Rule  4.13(a)(3)  without  voiding  the 
availability  of  the  relief  under  either 
rule. 

4.  Additional  Provisions  Under  Rule 
4.13    . 

Under  the  proposed  amendments. 
Rule  4.13  would  also  contain 
introductory  text  and  certain  additional 
provisions,  which  would  be  based  on 
the  provisions  of  the  existing  rule,  the 
NFA  Proposal,  the  MFA  Proposal  and 
the  comments  on  the  ANPR.  Generally 
speaking,  these  provisions  concern: 
certain  disclosiues  that  a  CPO  who  has 
claimed  relief  under  the  rule  must  make 


not  less  than  $5,000,000  in  investments,  as  defined 
by  the  [SECj:  or 

(iv)  any  person,  acting  for  its  own  account  or  the 
accounts  of  other  qualified  purchasers,  who  in  the 
aggregate  owns  and  invests  on  a  discretionar>'  basis, 
not  less  than  $25,000,000  in  investments. 

Rule  2a51-t(b)  under  the  ICA  defines 
"investments"  generally  to  include  (when  held  for 
investment  purposes,  as  defined  in  the  rule): 
securities:  real  estate:  commodity  interests:  physical 
commodities:  and  cash  and  cash  equivalents. 
Pursuant  to  ICA  Rule  2a51-l(e).  the  amount  of 
outstanding  indebtedness  incurred  to  acquire 
investments  must  be  deducted  from  the  amount  of 
owned  and  invested  investments  when  determining 
if  the  person  is  a  "qualified  purchaser." 
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to  prospective  participants  (proposed 
paragraph  (a)(5));  the  notice  of 
registration  exemption  that  the  CPO 
would  be  required  to  file  (proposed 
paragraph  (b));  *^  the  CPO's  obligations 
with  respect  to  books  and  records, 
special  calls,  annual  reports,  and 
monthly  statements  '•''  (proposed 
paragraph  (c));  the  CPO's  obligations  in 
the  event  it  subsequently  applies  for 
registration  (proposed  paragraph  (d));  *^ 
and  the  effect  of  registration  on  a  CPO 
who:  (1)  Is  eligible  for  exemption  under 
Rule  4.13  but  registers  as  a  CPO 
nonetheless  (proposed  paragraph  {e)(l)); 
or  (2)  operates  one  or  more  pools  for 
which  it  is  required  to  register,  and  is 
registered,  as  a  CPO  and  one  or  more 
pools  for  which  it  is  eligible  to  claim  an 
exemption  from  registration  under  Rule 
4.13(a)(3)  or  4.13(a)(4)  (proposed 
paragraph  {e)(2)).*** 

5.  Alternative  Proposal  for  Relief 

As  an  alternative  to  the  foregoing 
proposals  for  certain  CPOs,  and  the 
following  proposals  for  certain  CTAs. 
the  Commission  seeks  comment  on 
adoption  of  a  notice  registration  scheme. 
The  notice  registration  approach  would 
be  identical  to  the  proposed  exemption 
approach  with  respect  to  information 
required  to  be  filed  with  the 
Commission  and  compliance  with  Part 
4  requirements.  Specifically,  the 
Commission  seeks  comment  on  whether 
a  notice  registration  scheme  could  make 
it  more  clear  to  the  public  and  other 
regulatory  authorities  that  this  group  of 
CPOs  and  CTAs  remains  subject  to  the 
CFTC's  jurisdiction  under  the  CEA.  the 
Bank  Secrecy  Act  and  other  statutes, 
while  providing  the  same  amount  of 
regulatory  relief  as  the  proposed 
exemption.  ' 


■* '  In  addition  to  current  requirements,  the  CPO 
would  be  required  to  provide  its  main  facsimile 
number  and  main  email  address. 

"Consistent  with  current  Rule  4.13.  the 
requirement  to  furnish  monthly  statements  would 
be  applicable  solely  to  C;P()s  claiming  relief  under 
paragraph  (a)(1)  or  (a)(2)  of  the  rule. 

••^  Also  consistent  with  the  current  provisions  of 
Rule  4.13.  the  obligation  to  file  an  annual  report  for 
its  pool  in  the  event  the  CR)  subsequently  applies 
for  registration  would  be  applicable  lo  CPOs 
claiming  relief  under  paragraph  (a)(  1 )  or  (a)(2)  of  the 
rule.  This  obligation  would  not  also  be  applicable 
to  CPOs  claiming  relief  under  paragraph  (a)(3)  or 
(a)(4)  of  the  rule,  because  the  pool's  annual  report 
would  not  provide  information  sufTicient  to 
determine  whether  or  not  the  CPO  had  been  in 
compliance  with  the  applicable  criteria  [i.e.,  trading 
limitations  and/or  investor  qualiHcations) 
throughout  the  pool's  fistal  year. 

'"■  For  the  reasons  provided  above  in  its 
discussions  of  proposed  paragraphs  (a)(3)  and  (a)(4). 
the  Commission  has  not  included  C^Os  eligible  for 
relief  under  paragraph  (a)(1)  or  (a)(2)  in  proposed 
paragraph  (e)(2). 


C.  Proposed  Amendments  to  Rule  4.14: 
Expanding  and  Adding  CTA 
Registration  Exemptions 

1.  Proposed  Amendments  to  Rule 
4.14(a)(8) 

a.  Exemption  for  State-Registered 
Investment  Advisers  (lAs) 

Currently,  Rule  4.14(a)(8)  provides  an 

exemption  from  CTA  registration  for 

certain  lAs  registered  as  such,  or 

excluded  from  such  registration,  under 

the  Investment  Advisers  Act  of  1940 

(lAA)''^  who  provide  commodity 

interest  trading  advice  to  Rule  4.5 

trading  vehicles  and  who  meet  certain 

other  criteria — e.g.,  they  do  not 

otherwise  hold  themselves  out  as  a 

CTA. 
When  the  Commission  adopted  Rule 

4.14(a)(8)  in  1987,'«"  absent  the 
availability  of  an  exemption,  an  lA  was 
required  to  be  registered  under  the  lAA 
to  be  eligible  for  the  CTA  registration 
exemption  provided  by  the  rule.  As  a 
resuh  of  the  National  Securities  Markets 
Improvement  Act  of  1996  *»  and  SEC 
rules  issued  thereunder,  LAs  may  not 
register  with  the  SEC  unless  they  have 
$25  million  under  management;  5°  lAs 
who  do  not  meet  this  criterion  must 
register  with  state  regulatory 
authorities.'^'  To  update  Rule  4.14(a)(8), 
and  in  response  to  Roundtable 
comments,  the  Commission  is  proposing 
to  amend  the  rule  so  as  to  make  it 
equally  available  to  SEC-registered  or 
excluded-from-registration  LAs  and 
state-registered  LAs  (proposed  Rule 
4.14(a)(8)(i)).  Further,  to  conform  the 
rule  with  the  changes  the  Commission 
is  proposing  to  make  to  Rule  4.5,' as  are 
discussed  above  (e.g.,  deletion  of  the 
existing  limitation  on  non-hedge 
commodity  interest  trading),  the 
Commission  is  proposing  to  delete  from 
Rule  4.14(a)(8)  the  current  requirement 
that  the  lA's  commodity  interest  advice 
"lelmploys  only  such  strategies  as  are 
consistent  with  eligibility  status  under 
§4.5." 

b.  Exemption  Where  Advice  Is  Provided 
to  Foreign  Funds 

Also  in  response  to  Roundtable 
comments,  and  to  acknowledge  and 
codify  Commission  staffs  activity  in 
this  area,^^  the  Commission  is  proposing 


*'  15  U.S.C.  80b-l  fit.  seq.  (2000). 

■•»  See  S2  FR  41975  (Nov.  2.  1987). 

«"Pub  L.  No.  104-290,  lid  Stat.  3416  (1996). 

'"SEC  Rule  275.203A-1.  17  CFR  275.203A-1 
(2002).  provides  that  an  lA  is  not  required  to 
register  with  the  SEC'unless  it  has  at  least  S30 
million  in  assets  under  management,  but  may 
register  with  the;  SEC  if  if  has  between  $25  million 
and  S30  million  in  assets  under  management. 

"  17  CFR  275.203A-1  (2002). 

"  See  e.g.,  CFTC  Staff  Utter  No.  00-96  (Oct.  4. 
200). 


relief  from  CTA  registration  for  those 
lAs  who  provide  commodity  interest 
trading  advice  to  commodity  pools 
organized  alnd  operated  outside  of  the 
U.S.,  its  territories  and  possessions  that 
meet  certain  criteria — for  example,  only 
non-U. S.  persons  may  be  pool 
participants,  except  for  the  pool's 
operator,  advisor  and  their  principals. 
(Proposed  Rule  4.14(a)(8)(i)(C)(2)). 

c.  Exemption  Where  Advice  Is  Provided 
to  Rule  4.13(a)(3)  and  4.13(a)(4)  Pools 

Further,  and  based  on  the  NFA 
Proposal,  the  Commission  is  proposing 
CTA  registration  relief  for  advisors  to 
commodity  pools  that  meet  the 
requirements  of  the  new  exemptions 
being  proposed  based  upon  participant 
sophistication  or  trading  limitations. 
(Proposed  Rule  4.14(a)(8)(i)(D)).  In 
response  to  the  comments  on  the  ANPR, 
the  Commission  also  has  included  a 
proviso  in  this  proposal  to  make  clear 
that  a  person  may  claim  relief  from  CTA 
registration  if  it  also  advises  the  other 
trading  vehicles  specified  in  the  rule — 
e.g.,  qualifying  entities  under  Rule  4.5. 
(Proposed  Rule  4.14(a)(8)(i)(A)). 

The  foregoing  relief  would  remain 
subject  to  compliance  with  the  existing 
criteria  of  Rule  4.14(a)(8)— i.e..  that  the 
person  provides  commodity  interest 
trading  advice  solely  incidental  to  its 
business  of  providing  securities  or  other 
investment  advice  to  the  trading 
vehicles  specified  in  the  rule  and  that  it 
is  not  otherwise  holding  itself  out  as  a 
CTA.  (Proposed  Rules  4.14(a)(8)(ii)(A) 
and  (B)). 

Several  commenters  on  the 
registration  no-action  relief  issued 
through  the  ANPR  noted  that,  like  the 
NFA  Proposal,  it  only  provided  relief  in 
the  context  of  pools.  They  claimed  that 
CTA  registration  relief  should  be 
available  with  respect  to  accounts  that 
meet  the  criteria  of  Rule  4.14(a)(3)  or 
4.14(a)(4) — regardless  of  the  form  of  the 
account  [i.e.,  collective  trading  vehicle 
or  individual  account).  In  response,  the 
Commission  notes  that  because  of  the 
intermediation  of  these  collective 
trading  vehicles  by  CPOs  to  whom  the 
Commission  is  herein  proposing 
registration  relief,  it  is  appropriate  to  so 
restrict  CTA  registration  relief.  The 
Commission  further  notes  the  expanded 
availability  of  the  relief  from  CTA 
registration  in  Section  4m(l)  of  the  Act 
that  it  is  proposing  below. 

2.  Proposed  Rule  4.14(a)(10):  Counting 
Legal  Organizations  as  a  Single  "Person' 

Section  4m{l)  of  the  Act  provides  an 
exemption  from  CTA  registration  for 
any  person: 

who,  during  the  course  of  the  preceding 
twelve  months,  has  not  furnished  commodity 


trading  advice  to  more  than  fifteen  persons 
and  who  does  not  hold  himself  out  generally 
to  the  public  as  a  coHimodity  trading  advisor. 

Where  the  "person"  is  a  leged  entity,  the 
CFTC  has  "looked  through"  the  entity 
and  counted  its  owners  for  the  purpose 
of  determining  whether  the  "not  more 
than  fifteen  persons"  criterion  has  been 
met. 

Congress  patterned  Section  4m(l) 
after  Section  203(b)(3)  of  the  LAA,^^ 
which  provides  an  exemption  from  LA 
registration  for  any  LA: 

who,  during  the  course  of  the  preceding 
twelve  months  has  had  fewer  than  fifteen 
clients  and  who  neither  holds  himself  out 
generally  to  the  public  as  an  investment 
adviser  nor  acts  as  an  investment  adviser  to 
[certain  trading  vehicles]. 

However,  by  Rule  203(b)(3)  under  the 
LAA,5'»  the  SEC  has  permitted  LAs  to 
count  certain  non-natural  persons  as  a 
single  client  for  the  purpose  of 
computing  the  "fewer  than  fifteen 
clients"  criterion. 

In  response  to  Roundtable  comments 
on  this  difference  in  regulatory 
treatment,  the  Commission  is  proposing 
in  new  Rule  4.14(a)(10)  to  provide  an 
exemption  from  registration  for  any 
CTA  who  meets  the  criteria  of  Section 
4m(l)  of  the  Act.  (Proposed  paragraph 
(a)(10).)  For  the  purpose  of  this 
exemption,  the  CTA  may  deem  certain 
persons  a  single  person.  In  making  this 
proposal,  the  Commission  is  patterning 
the  single  "persons"  specified  therein 
on  the  single  "clients"  specified  in  SEC 
Rule  203(b)(3). 

3.  Additional  Provisions  Under  Rule 
4.14 

Under  the  proposed  amendments. 
Rule  4.14  would  also  contain 
introductory  text  and  certain  additional 
provisions,  which  would  be  based  on 
the  provisions  of  the  current  rule,  the 
NFA  Proposal  and  the  comments  on  the 
ANPR.  Generally  speaking,  these 
provisions  concern:  the  notice  of 
registration  exemption  that  a  CTA 
seeking  exemption  under  paragraph 
(a)(8)  must  file  (proposed  paragraph 
(a){8)(iii));  ^s  the  CTA's  obligations  with 
respect  to  books  and  records  and  special 
calls  (proposed  paragraph  (a)(8)(iv)); 
and  the  effect  of  registration  on  a  CTA 
who:  (1)  is  eligible  for  exemption  under 
Rule  4.14,  but  registers- as  a  CTA 
nonetheless  (proposed  paragraph  (c)(1)); 
or  (2)  provides  commodity  interest 
trading  advice  to  one  or  more  clients  for 


which  it  "is  required  to  register  and  one 
or  more  clients  for  which  it  is  eligible 
to  claim  an  exemption  from  registration 
under  Rule  4.14(a)(8)  (proposed 
paragraph  (c)). 

D.  Proposed  Amendments  to  Rules  4.21, 
4.22  and  4.31 

1.  Permitting  Communicatipns  Prior  to 
Disclosure  Document  Distribution 

Commission  Rules  4.21  and  4.31 
prohibit  CPOs  and  CTAs  from  soliciting 
prospective  pool  participants  or  clients 
prior  to  providing  a  Disclosure 
Docuiment.  However,  the  Commission 
has  increasingly  received  conunents, 
including  testimony  from  Roundtable 
participants,  that  Rules  4.21(a)  and 
4.31(a)  unnecessarily  restrict 
commimications  by  CPOs  and  CTAs.  In 
response,  the  Commission  is  proposing 
to  amend  these  rules  to  provide  that  the 
Disclosure  Documents  referred  to 
therein  must  be  delivered  by  no  later 
than  the  time  a  CPO  delivers  a 
subscription  agreement  for  the  pool  for 
which  it  is  soliciting  or  a  CTA  delivers 
an  advisory  agreement  for  the  trading 
program  for  which  it  is  soliciting.^'*  To 
ensiu«  compliance  with  the  purpose  of 
the  Disclosiu'e  Dociunent — j.e.,  that 
prospective  investors  are  fully  informed 
about  all  material  facts  before 
conunitting  their  funds,^^  and 
consistent  with  the  Roundtable 
comments,  these  proposed  rule 
amendments  would  require  that  "any 
material  distributed  in  advance  of  the 
delivery  of  the  Disclosure  Document  is 
consistent  with  or  amended  by  the 
information  contained  in  the  Disclosure 
Document  and  with  the  obligations  of 
the  [CPO  or  CTA]  under  the  Act,  the 
Commission's  regulations  issued 
thereunder,  and  the  laws  of  any  other 
applicable  federal  or  state  authority."  ^^ 

2.  Removing  Duplicative  Requirements 
in  the  "Master/Feeder  Fund"  Context 

As  explained  above.  Rule  4.21 
requires  each  person  registered  (or 


"  15  U.S.C.  80b-3(b)(3)  (2002). 

"  17  CFR  275.203(b)(3)  (2002). 
•  »5  In  addition  to  current  requirements,  the  CTA 
would  be  required  to  provide  its  main  facsimile 
numlier  and  main  e-mail  address. 


^B  Because  this  proposal  would  obviate  the  Rule 
4.21(a)(2)  "profile  document"  and  "term  sheet" 
exceptions  to  the  current  Disclosure  Document 
delivery  requirement  of  Rule  4.21(a)(1),  the 
Commission  also  is  proposing  to  delete  these 
exceptions  from  the  rule. 

5' See,  e.g.,  44  FR  1918,  1920. 

5»See.  e.g..  Section  4m(2)  of  the  Act,  7  U.S.C. 
6m(2)  (2000),  which  provides  in  pertinent  part  that: 

Nothing  in  this  Act  shall  relieve  any  person  of 
any  obligation  or  duty,  or  affect  the  availability  of 
any  right  or  remedy  available  to  the  Securities  and 
Exchange  Commission  or  any  private  party  arising 
under  the  Securities  Act  of  1933  or  the  Securities 
Exchange  Act  of  1934  governing  the  issuance,  offer, 
purchase,  or  sale  of  securities  of  a  commodity  pool, 
or  of  persons  engaged  in  transactions  with  respect 
to  such  securities,  or  reporting  by  a  commodity 
pool. 


required  to  be  registered)  as  a  CPO  to 
deliver  a  Disclosure  Document  to 
prospective  participants  in  the 
commodity  pool  for  which  it  is 
soliciting.  Rule  4.22  requires  the  CPO  to 
distribute  periodic  Account 
Statements  ■''''  and  an  Annual  Report^ 
to  the  participants  in  the  pool.  Where 
the  prospective  or  actual  participant  is 
another  commodity  pool,  the  CPO  need 
only  deliver  a  Disclosure  Document  and 
distribute  periodic  Account  Statements 
and  an  Annual  Report  to  the  pool 
operator  of  the  other  commodity  pool; 
the  CPO  need  not  also  deliver  and 
distribute  this  information  to  each  of  the 
participants  in  the  other  pool. 

Commission  staif  has  provided  relief 
on  numerous  occasions  from  the 
requirements  of  Rules  4.21  and  4.22 
where  the  CPOs  of  two  pools  (i.e.,  a 
master  fund  and  a  feeder  fund)  were 
closely  affiliated,"'  a  practice  supported 
by  Roundtable  comments.  Accordingly, 
the  Commission  is  proposing  to  codify 
this  relief  in  new  Rules  4.21(a)(2). 
4.22(a)(4)  and  4.22(c)(6).  Because  Rules 
4.7  and  4.12(b)  provide  relief  from 
certain  of  the  specific  requirements  of 
Rules  4.21  and  4.22.  these  proposed 
new  rules  would  also  include  references 
to  materials  that  must  be  furnished 
pursuant  to  Rule  4.7(b)(1)  or 
4.12(b)(2)(i).  Rule  4.7(h)(2)  or 
4.12(b)(2)(ii),  and  Rule  4.7(b)(3)  or 
4.12(b)(2)(iii),  respectively,  thereby 
further  reducing  the  reporting  burdens 
under  Rules  4.7  and  4.12. 

3.  Distributing  Account  Statements 
Electronically 

The  Commission  is  also  proposing  to 
amend  Rule  4.22  to  establish  the 
procedures  pursuant  to  which  a  CPO 
may  distribute  periodic  Account 
Statements  to  pool  participants  by 
electronic  means,  provided  the  CPO 
obtains  the  prior  consent  of  each  such 
participant.  This  proposal  is  patterned 
on  the  Commission's  recent 
amendments  to  Rules  1.33  and  1.46."^ 
which  permit  futures  commission 
merchants  to  deliver  monthly 


5»  Rule  4.22(a).  , 

60  Rule  4.22(c). 

In  addition  to  the  other  amendments  it  is 
proposing  to  Rule  4.22,  the  Commission  is 
proposing  to  delete  from  paragraph  (c)  of.ihe  rule 
the  now  obsolete  requirement  that  the  "first  fiscal 
year  for  which  an  Annual  Report  is  due  shall  be  the 
first  fiscal  year  that  begins  on  or  after  (anuary  1. 
1979.  " 

61  See.  e.g..  CFTC  Staff  Letter  No.  02-102  (Aug. 
29,  2002). 

62  See  66  FR  53510  (Oct.  23.  2001 ). 
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statements  electronically  to  their 
customers.  Moreover,  it  would  codify 
the  Commission's  prior  interpretation 
that  permitted,  and  provided  guidance 
on,  electronic  distribution  of  Account 
Statements.**-^ 

As  proposed,  before  a  CPO  could 
electronically  distribute  Account 
Statements  to  a  participant,  new 
paragraph  (b)(2)  of  Rule  4.22  would 
require  the  CPO  to  obtain  a  signed 
consent  from  the  participant 
acknowledging  that  the  CPO  had 
disclosed  the  following  information  to 
it:  the  participant's  right  to  receive         ^ 
Account  Statements  in  paper  form  or        ' 
electronically;  the  electronic  medium  or 
source  through  which  the  CPO  will 
distribute  the  Account  Statements;  the 
duration  of.  the  period  during  which  the 
consent  to  receive  Account  Statements 
electronically  will  be  effective;  any 
charges  for  electronic  distribution:  and 
the  participant's  right  to  revoke  consent 
to  electronic  distribution  at  any  time. 
For  a  participant  that  is  not  an 
"institutional  customer,"  «*  the  CPO 
would  be  required  to  obtain  the 
participant's  signed  consent 
acknowledging  the  disclosures,  prior  to 
the  transmission  of  any  Account 
Statement  by  means  of  electronic  media. 
Institutional  customers  would  not  need 
to  provide  written  consent.  New 
paragraph  (h)(4)  of  Rule  4.22  would 
establish  the  signature  requirements  for 
an  Account  Statement  distributed 
electronically,  by  providing  that  "for 
each  pool  for  which  the  CPO  distributes 
an  Account  Statement  by  means  of 
electronic  media,  the  CPO  must  make 
and  keep  *   *   *  a  manually  signed 
copy"  of  the  oath  or  affirmation 
required  under  Rule  4.22(h).*'* 

The  Commission  understands  that 
there  may  be  special  concerns 
surrounding  the  electronic  distribution 
of  Annual  Reports  that  are  required  to 
be  certified  by  an  independent  public 
accountant  and,  in  particular, 
surrounding  the  attachment  of  the 
certification  itself  that  the  public 
accountant  provides  with  the  report.**^ 
Accordingly,  the  Commission  is  not 
now  proposing  any  criteria  pursuant  to 
which  a  CPO  may  distribute  the  Annual 
Report  electronically  but.  instead,  the 


"See62FR  39104,  39110-39111  (July  22.  1997). 

"Rule  1.3(g)  defines  "institutional  customer"  to 
have  the  same  meaning  as  "eligible  contract 
participant"  as  defined  in  Section  la(12)  of  the  Act. 

»  See  61  FR  42146.  42158  IV.91  (Aug.  14.1996). 
after  which  the  Commission  has  patterned  this 
proposal. 

■>"Rule  4.7(b)(3)  permits  a  CPO  who  has  claimed 
relief  under  the  rule  to  distribute  an  Annual  Report 
that  is  not  certified,  but  that  nonetheless  must  be 
presented  and  computed  in  accordance  with 
generally  accepted  accounting  principles 
consistently  applied. 


Commission  is  seeking  comment  on 
what  those  criteria  should  be. 

4.  Providing  Facsimile  Signatures  on 
Account  Statements  and  Annual 
Reports 

In  the  preamble  of  the  Federal 
Register  release  announcing  the 
adoption  of  the  oath  or  affirmation 
requirement  of  Rule  4.22(h).  the 
Commission  explained  that  "a  facsimile 
signature  would  be  appropriate." 
provided  the  CPO  maintains  the 
Account  Statement  or  Annual  Report 
containing  the  manual  signature  from 
which  the  facsimile  signature  was  made, 
and  that  an  Annual  Report  that  is  filed 
with  the  Commission  contains  the 
manual  signature.**^  The  Commission  is 
proposing  to  codify  this  explanation  in 
new  paragraph  (h)(4)(i)  of  Rule  4.22. 
Inasmuch  as  the  Commission  recently 
has  delegated  to  NFA  the  review  of, 
among  other  documents,  pool  Annual 
Reports,^"  this  provision  would  refer  to 
the  Annual  Report  that  the  CPO  files 
with  a  registered  futures  association. 

5.  Conforming  Signatiue  Requirements 

Certain  Part  4  rules,  including  several 
of  the  rules  being  proposed  in  this 
Federal  Register  release,  provide  that 
the  various  documents  required 
thereunder  must  be  signed  by  CPOs  and 
CTAs.  In  particular.  Rules  4.7(d). 
4.12(b).  4.13(b).  and  4.22(h)  provide  that 
the  documents  required  thereunder 
must  be  signed  by  a  CPO  or  CTA  as 
follows:  if  it  is  a  sole  proprietorship,  by 
the  sole  proprietor;  if  a  partnership,  by 
a  general  partner;  and  if  a  corporation, 
by  the  chief  executive  officer  or  chief 
financial  officer. 

Upon  review  of  this  list  of  permitted 
signatories,  the  Commission  believes 
that  it  may  be  unnecessarily  restrictive 
in  that  it  leaves  no  room  for  other 
organizational  structures  under  which 
CPOs  and  CTAs  operate — e.g.,  limited 
liability  companies.  Accordingly,  the 
Commission  is  proposing  to  amend 
Rules  4.7(d),  4.12(b)  and  4.13(b)  to 
provide  that  the  documents  required 
thereunder  "must  be  signed  by  a  duly 
authorized  representative"  of  the  CPO 
or  CTA.  This  would  be  consistent  with 
existing  signature  requirements  under 
Rules  4.5  and  4.14.«8  And.  as  the 
Conunission  stated  in  connection  with 
the  adoption  of  Rule  4.5.  a  "duly 
authorized  representative"  is  "a 
representative  who  has  been  authorized 
to  bind  the  person  on  whose  behalf  (a 


•' See 46  FR  26004.  26011  (May  8,  1981). 

"See 67  FR  77470  (Dec.  18.2002). 

«"  See  also.  67  FR  38869  (June  6,  2002),  wherein 
the  Commission  adopted  a  similar  signatory 
provision  in  connection  with  amendments  to  its 
registration  rules  to  facilitate  on-line  registration. 


document  is  produced]  to  the 
information  and  the  representations 
contained  in  (the  document)."  ^° 
However,  because  the  document 
required  under  Rule  4.22(h)  pertains  to 
the  accuracy  and  completeness  of 
certain  financial  reports  (i.e.. 
commodity  pool  Account  Statements 
and  Annual  Reports),  the  Commission 
specifically  is  proposing  that  this  oath 
or  affirmation  be  signed  "by  a 
representative  duly  authorized  to  bind 
the  pool  operator." 

IV.  Temporary  No-Action  Relief 

By  this  Federal  Register  release,  the 
Commission  is,  with  certain 
modifications  and  clarifications  made  in 
response  to  comments  on  both  the  Prior 
Rule  4.5  Proposal  and  the  ANPR, 
confirming  the  temporary  no-action 
relief  it  issued  in  the  Prior  Rule  4.5 
Proposal  and  the  ANPR.^^  Specifically, 
in  addition  to  providing  temporary  no- 
action  relief  where  the  pool  a  CPO 
operates  engages  in  a  limited  amount  of 
commodity  interest  trading,  the 
Commission  is  clarifying  that:  at  any 
time,  either  the  limited  trading  or 
notional  test  must  be  met;  compliance 
with  the  criterion  of  a  test  is  determined 
at  the  time  the  most  recent  position  is 
established;  the  notional  test  criterion 
applies  on  an  aggregate  net  basis;  and 
the  calculation  of  "notional  value" 
includes  the  nimiber  of  futiues  emd 
options  contracts  and  any  multiplier 
specified  in  those  contracts. 

A.  Temporary  No-Action  Relief  for  Rule 
4.5  Eligible  Persons 

The  Conunission  will  not  commence 
any  enforcement  action  against  an 
eligible  person  for  failure  to  register  as 
a  CPO  in  accordance  with  Section  4m(l) 
of  the  Act.  where  the  eligible  person 
operates  a  qualifying  entity  such  that  at 
any  time,  with  respect  to  non-hedge 
positions  in  commodity  futures  or 
commodity  option  contracts,  either  of 
the  following  tests  is  met: 

(i)  The  aggregate  initial  margin  and 
premiums  required  to  establish  such 
positions,  determined  at  the  time  the  most 
recent  position  was  established,  does  not 
exceed  five  percent  of  the  liquidation  value 
of  the  quali^ing  entity's  portfolio,  after 
taking  into  account  unrealized  profits  and 
unrealized  losses  on  any  such  contracts  it  has 
entered  into;  Provided,  That  in  the  case  of  an 
option  that  is  in-the-money  at  the  time  of 
purchase,  the  in-the-money  amount  as 
defined  in  Rule  1 90.01  (x)  may  be  excluded 
in  computing  such  five  percent;  or 

(ii)  The  aggregate  net  notional  value  of 
such  positions,  determined  at  the  time  the 


'0  50  FR  15868,  15874. 

"  See  67  FR  65743.  65745  and  67  FR  68785. 
68788-89.  respectively,  and  the  examples  provided 
therein. 
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most  recent  position  was  established,  does 
not  exceed  the  liquidation  value  of  the 
qualifying  entity's  portfolio,  after  taking  into 
account  tuirealized  profits  and  imrealized 
losses  on  any  such  contracts  it  has  entered 
into.  For  this  purpose,  the  term  "notional 
value"  should  be  calculated  for  each  such 
futures  position  by  multiplying  the  size  of 
the  contract,  in  contract  units  (taking  into 
account  any  multiplier  specified  in  the 
contract),  by  the  current  market  price  per 
unit  and  for  each  such  option  position  by 
multiplying  the  size  of  the  contract,  in 
contract  units  (taking  into  account  any 
multiplier  specified  in  the  contract),  by  the 
strike  price  per  unit. 

Neither  eligible  {lersons  who  have 
claimed  relief  under  Rule  4.5  nor 
eligible  persons  who  claim  such  relief  in 
the  future  need  to  take  any  additional 
action  to  operate  their  qualifying 
entities  in  accordance  with  the  notional 
test.  Rather,  making  the  representations 
currently  required  by  the  rule  in  a 
Notice  filed  with  the  NFA  and  the 
Commission — including  the 
representation  concerning  the  Five 
Percent  Test — is  all  that  is  required. 

This  relief  wrill  remain  in  effect  until 
such  time  as  the  Commission  takes  final 
action  on  the  amendment  to  Rule  4.5  it 
is  proposing  herein.  This  relief  is, 
however,  subject  to  the  condition  that, 
upon  adoption  of  any  amendment  to 
Rule  4.5,  the  eligible  person  must 
comply  in  full  with  the  terms  of  any 
amendment  the  Commissiqn  may  adopt. 
When  the  Commission  adopts  a  final 
rule,  it  will,  if  necessary,  provide 
affected  eligible  persons  and  qualifying 
entities  with  sufficient  time  within 
which  to  comply  with  the  rule  adopted 
or  to  liquidate  positions  entered  into  in 
accordance  with  the  no-action  relief. 

B.  CPO  and  CTA  Temporary 
Registration  No-Action  Relief 

1.  Relief  for  CPOs 

a.  In  General  ^ 

The  Commission  will  not  commence 
any  enforcement  action  against  a  CPO 
for  failure  to  register  as  a  CPO  under 
Section  4m(l)  of  the  Act.  where  each 
pool  for  which  the  CPO  claims 
registration  no-action  relief  hereiuider 
meets  and  remains  in  compliance  with 
the  following  criteria: 

a.  Participation  in  the  pool  is  restricted  to:  ' 
"accredited  investors"  as  defined  in  Rule 
501(a)  under  the  Securities  Act; 
"knowledgeable  employees"  as  defined  in 
Rule  3c-5  under  the  Investment  Company 
Act  of  1940;  ^^  Non-U. S.  persons  as  defined 
in  CFTC  Rule  4.7(a)(l)(iv);  and  the  persons 
described  in  CFTC  Rule  4.7(a)(2)(viii)(A);  and 

(ii)  At  any  time,  the  pool's  commodity 
interest  trading,  whether  entered  into  for 


bona  fide  hedging  purposes  or  otherwise,^^ 
meets  either  of  the  following  tests: 

(A)  The  aggregate  initial  margin  and 
premiums  required  to  establish  commodity 
interest  positions,  determined  at  the  time  the 
most  recent  position  was  established,  does 
not  exceed  two  percent  of  the  liquidation 
value  of  the  pool's  portfolio,  after  taking  into 
accoimt  unrealized  profits  and  unrealized 
losses  on  any  such  positions  it  has  entered 
into;  Provided,  That  in  the  case  of  an  option 
that  is  in-the-money  at  the  time  of  purchase, 
the  in-the-money  amount  as  defined  in  Rule 
190.01(x)  may  be  excluded  in  computing 
such  two  percent;  or 

(B)  The  aggregate  net  notional  value  of  the 
pool's  commodity  interest  positions, 
determined  at  the  time  the  most  recent 
position  was  established,  does  not  exceed 
fifty  percent  of  the  liquidation  value  of  the 

spool's  portfolio,  after  taking  into  account 
unrealized  profits  and  unrealized  losses  on 
any  such  positions  it  has  entered  inte.  For 
this  pu''pose,  the  term  'notional  value'  should 
be  calculated  for  each  such  futures  position 
by  multiplying  the  number  of  contracts  by 
the  size  of  the  contract,  in  contract  units 
(taking  into  account  any  multiplier  specified 
in  the  contract),  by  the  current  market  price 
per  unit  and  for  each  such  option  position  by 
multiplying  the  number  of  contracts  by  the 
size  of  the  contract,  in  contract  units  (taking 
into  account  any  multiplier  specified  in  the 
contract),  by  the  strike  price  per  unit. 

b.  CPOs  Who  Operate  "Fimds-of-Funds" 

In  a  footnote  to  the  ANPR.  the 
Commission  addressed  the  situation 
where  a  commodity  pool  indirectly 
trades  commodity  interests  as  a  "fund  of 
funds."  ^•^  As  the  Commission  stated: 

The  operator  of  a  'fund  of  funds'  (an 
Investor  Fund)- that  indirecUy  tradefs) 
commodity  interests  through  participation  in 
one  or  more  funds  that  directly  trades 
commodity  interests  (each  an  Investee  Fund) 
could  claim  exemption  from  registration 
under  the  No- Action  Relief  where  that 
Investor  Fund  trades  commodity  interests 
solely  through  participation  in  one  or  more 
Investee  Funds,  and  the  CPO  of  each  such 
Investee  Fund  has  itself  claimed  the  No-         ^ 
Action  Relief.  The  operator  of  an  Investor 
Fund  that  additionally  directly  trades 
commodity  interests  could  also  claim  the  no- 
action  relief,  so  long  as  the  portion  of  the 
Investor  Fund  that  directly  trades  commodity 
interests  does  not  exceed  the  limit  referred  to 
above. 

The  Commission  provided  the  following 
example  of  this  situation: 

For  example,  assume  that  the  Investor 
Fund  has  a  liquidation  value  of  Si  million, 
four-fifths  of  which  is  invested  in  four 
Investee  Funds  whose  operators  have 
claimed  the  No-Action  Relief.  With  the 
remaining  one-fifth  of  liquidation  value,  or 
$200,000,  the  operator  of  the  Investor  Fund 
may  have  the  Fund  directly  trade  commodity 
interests,  provided  that  the  notional  value  of 
the  Fund's  commodity  interest  positions  does 


'» 17  CFR  270.3C-5  (2002). 


"See  Rule  1.3(z). 

'<  See  67  FR  at  68788.  n.  15. 


not  exceed  fifty  percent  of  the  Fund's 
liquidation  value,  adjusted  for  unrealized 
profits  and  unrealized  losses  on  positions 
directly  entered  into  by  the  Fund. 

The  Commission  went  on  to  state  that: 

If,  however,  the  notional  value  of  those 
positions  exceeded  fifty  percent  of  the 
liquidation  value  of  $200,000,  the  operator 
would  only  be  able  to  claim  the  No- Action 
Relief  if  the  operator  knew  that  the  notional 
value  (Jf  all  of  the  Investor  Fund's  commodity 
interest  positions  (i.e..  those  held  outright 
and  those  held  through  investment  in  the  - 
four  Investee  Funds)  was  fifty  percent  of  the 
Investor  Fund's  liquidation  value.  To  be  in 
possession  of  such  information,  the  operator 
would  need  to  have  direct  knowledge  of,  and 
immediate  access  to,  the  notional  value  of  the 
commodity  interest  positions  of  each 
Investee  Fund.  The  operator  of  the  Investor 
Fund  could  have  this  knowledge  and  access 
where,  for  example,  it  was  the  same  person 
as,  or  an  affiliate  of,  the  CPOs  of  the  Investee 
Funds. 

In  response  to  these  examples,  the 
Commission  received  two  sets  of   ^^.^ 
comments.  One  set  claimed  that,  under 
these  examples,  it  appeared  that  fund- 
of-fimds  CPOs  wishing  to  claim  the  no- 
action  relief  could  invest  only  in  pools 
operated  by  CPOs  who  had  themselves 
already  claimed  the  no-action  relief,  to 
the  disadvantage  of  registered  CPOs. 
The  other  set  of  comments  claimed  that 
the  requirements  for  "direct  knowledge 
of  and  "immediate  access  to"  Investee 
Fimds  set  unnecessarily  high  standards. 
The  Commission  believes  these 
comments  have  merit.  Accordingly,  by 
this  Federal  Register  release  the 
Commission  confirms  that:  (1)  The  CPO 
of  a  fund-of-funds  may  claim  the 
registration  no-action  relirf  provided 
herein  if  the  CPO  of  each  of  the  Investee 
Funds  into  which  the  fund-of-funds 
invests  either  has  registered  with  the 
Commission  as  a  CPO  or  has  claimed 
the  no-action  relief  with  respect  to  the 
Investee  Fund;  and  (2)  regardless  of 
whether  the  CPO  of  the  Investee  Fund 
was  an  unregistered  CPO  that  had 
claimed  the  registration  no-action  relief 
or  a  registered  CPO,  in  each  case  the 
Investor  Fimd's  CPO  would  be  entitled 
to  rely  upon  a  representation  by  the 
Investee  Fund's  CPO  that  the  CPO  was 
operating  the  Investee  Fund  in 
compliance  with  the  requirements  of  the 
no-action  relief.  Additionally,  by  this 
Federal  Register  release,  the 
Commission  generally  seeks  comment 
on  how  to  treat  "funds-of-funds"  in  the 
context  of  CPO  registration  and  Rule 
4.13. 

2.  Relief  for  CTAs 

The  Commission  will  not  commence 
enforcement  action  against  a  CTA  for 
failure  to  register  as  a  CTA  under 
Section  4m{l)  of  the  Act,  where  the  CTA 
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meets  and  remains  in  compliance  with 
the  following  criteria: 

a.  It  claims  relief  from  CPO  registration 
under  the  no-action  relief  provided  herein 
and  its  commodity  interest  trading  advice  is 
directed  solely  to.  and  for  the  sole  use  of,  the 
pool  or  pools  that  it  operates;  '*  or 

b.  It  is  registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of  1940 
or  with  the  applicable  securities  regulatory 
agency  of  any  State,  or  it  is  exempt  from  such 
registration,  or  it  is  excluded  from  the 
definition  of  the  term  "investment  adviser" 
pursuant  to  section  202(a)(2)  or  202(a)(n)  of 
the  Investment  Advisers  Act  of  1940, 
provided  that: 

(A)  The  person's  commodity  interest 
trading  advice: 

(1)  Is  directed  solely  to.  and  for  the  sole  use 
of,  pools  operated  by  CPOs  who  are  eligible 
to  claim  relief  from  CPO  registration  under 
the  no-action  relief; 

(2)  Is  solely  incidental  to  its  business  of 
providing  securities  advice  to  each  such 
pool; 

{3)  Is  consistent  with  the  criteria  of  the 
CPO  registration  no-action  relief: '«  and 

(B)  The  person  is  not  otherwise  holding 
itself  out  as  a  CTA. 

By  this  Federal  Register  release,  the 
Commission  similarly  confirms  that, 
regardless  of  whether  a  pool  to  which 
the  CTA  sought  to  provide  commodity 
interest  trading  advice  was  operated  by 
an  unregistered  CPO  that  had  claimed 
registration  no-action  relief  or  a 
registered  CPO,  in  each  case  the  CTA 
would  be  entitled  to  rely  upon  a 
representation  by  the  CPO  that  the  CPO 
was  operating  the  pool  in  compliance 
with  the  requirements  of  the  CPO 
registration  no-action  relief  stated 
above. 

3.  Claim  of  Registration  No- Action 
Relief 

As  stafed  in  the  ANPR,  this 
registration  no-action  relief  for  CPOs 
and  CTAs  is  not  self-executing.  Rather, 
a  CPO  or  CTA  eligible  for  the  no-action 
relief  must  file  a  Claim  to  perfect  the 
relief  and  must  make  a  one-way 
disclosure  to  its  participants  and  clients, 
respectively,  whether  prospective  or 
existing.  A  Claim  of  Registration  No- 
Action  Relief  will  be  effective  upon 
filing,  so  long  as  the  Claim  is  materially 
complete. 

Specifically,  the  Claim  of  Registration 
No-Action  Relief  must: 

a.  State  the  name,  main  business 
address,  and  main  business  telephone 
number  of  the  CPO  or  CTA  claiming  the 
relief; 


"This  provision  is  patterned  after  Rule 
4.14(a)(5). 

'» In  response  to  comments  received  by  the 
Commission,  this  provision  was  simplified  by 
replacing  the  words  "Employs  only  strategies  that 
are"  with  "Is  " 


b.  State  the  capacity  (i.e..  CPO,  CTA 
or  both)  and,  where  applicable,  the 
name  of  the  pool{s).  for  which  the  Claim 
is  being  filed; 

c.  Represent  that  the  CPO  and  CTA 
qualifies  for  the  no-action  relief,  that  it 
will  comply  with  the  criteria  of  the  no- 
action  relief,  and  that  it  will  provide  the 
CFTC-specified  disclosure,  set  forth 
below; 

d.  Be  signed  by  a  duly  authorized 
representative  of  the  CPO  or  CTA;  and 

e.  Be  filed  with  the  NFA  at  its 
headquarters  office  in  Chicago,  Illinois 
(Attn:  Director  of  Compliance),  with  a 
copy  to  the  Commission  at  its 
headquarters  office  in  Washington,  DC 
(Attn:  Division  of  Clearing  and  ^ 
Intermediary  Oversight,  Audit  and 
Financial  Review  Section),  prior  to  the 
date  upon  which  the  CPO  or  CTA  first 
engages  in  business  that  otherwise 
would  require  registration  as  such. 

4.  One- Way  Disclosure  by  CPOs  and 
CTAs 

a.  For  CPOs:  To  comply  with  the 
terms  of  a  Claim  of  Registration  No- 
Action  Relief  that  it  has  filed,  a  CPO 
must  provide  the  following  disclosure  to 
prospective  and  existing  participants  in 
each  pool  it  operates  or  intends  to 
operate  prior  to  engaging  in  activities 
that  otherwise  would  require  it  to 
register  as  a  CPO: 

Pursuant  to  No-Action  Relief  issued  by  the 
Commodity  Futures  Trading  Commission, 
(Name  of  CPO]  is  not  required  to  register,  and 
is  not  registered,  with  the  Commission  as  a 
CPO.  Among  other  things,  the  No-Action 
Relief  requires  this  CPO  to  file  a  Claim  of  No- 
Action  Relief  with  the  National  Futures 
Association  and  the  Commission.  It  also 
requires  that  at  all  times  either:  (a)  The 
aggregate  initial  margin  and  premiums 
required  to  establish  commodity  interest 
positions  does  not  exceed  two  percent  of  the 
liquidation  value  of  the  pool's  portfolio;  or 
(b)  the  aggregate  net  notional  value  of  this 
pool's  commodity  interest  positions  does  not 
exceed  fifty  percent  of  the  liquidation  value 
of  the  pool's  portfolio. 

You  should  also  know  that  this  registration 
No- Action  Relief  is  temporary.  In  the  event 
the  Commission  ultimately  adopts  a 
registration  exemption  rule  that  differs  from 
the  No- Action  Relief,  [Name  of  CPO)  must 
comply  with  that  rule  to  be  exempt  from  CPO 
registration.  If  [Name  of  CPO]  determines  not 
to  comply  with  that  rule,  it  must  either 
register  with  the  Commission  or  cease  having 
this  pool  trade  commodity  interests.  A 
reasonable  opportunity  to  trade  for 
liquidation  only  will  be  provided. 

b.  For  CTAs:  To  comply  with  the 
terms  of  a  Claim  of  Registration  No- 
Action  Relief  that  it  has  filed,  a  CTA 
must  provide  the  following  disclosure  to 
each  pool  it  advises  or  intends  to  advise 
prior  to  engaging  in  activities  that 


otherwise  would  require  it  to  register  as 
a  CTA: 

Pursuant  to  No- Action  Relief  issued  by  the 
Commodity  Futures  Trading  Commission, 
(Name  of  CTA)  is  not  required  to  register,  and 
is  not  registered,  with  the  Commission  as  a 
CTA.  Among  other  things,  the  No-Action 
Relief  requires  this  CTA  to  file  a  claim  of  No- 
Action  Relief  with  the  National  Futures 
Association  and  the  Commission.  It  also 
requires  that  this  CTA  provide  advice  solely 
to  pools  whose  CPOs  have  filed  a 
corresponding  claim  of  No-Action  Relief. 

You  should  also  know  that  this  registration 
No-Action  Relief  is  temporary.  In  the  event 
the  Commission  ultimately  adopts  a 
registration  exemption  rule  that  differs  from 
the  No- Action  Relief,  [Name  of  CTA)  must 
comply  with  that  rule  to  be  exempt  from  CTA 
registration.  If  [Name  of  CTA]  determines  not 
to  comply  with  that  rule,  it  must  either  - 
register  with  the  Commission  or  cease 
providing  commodity  interest  trading  advice 
to  this  pool.  A  reasonable  opportunity  to 
trade  for  liquidation  only  will  be  provided. 

5.  Effect  of  Filing  a  Claim  of  No- Action 
Relief 

Persons  that  have  filed  a  Claim  of  No- 
Action  Relief  will  be  exempt  firom 
Commission  registration  requirements 
under  Section  4m(l)  of  the  Act.  Such 
persons  will  remain  subject,  however,  to 
prohibitions  in  the  Act  and  the 
Commission's  rules  against  fraud  that 
apply  to  all  CPOs  and  CTAs  regardless 
of  registration  status.  They  also  will 
remain  subject  to  all  other  relevant 
provisions  of  the  Act  and  the 
Commission's  rules  that  apply  to  all 
commodity  interest  market  participants, 
such  as  the  prohibitions  on 
manipulation  and  the  trade  reporting 
requirements. 

C.  Other  Matters 

1 .  Effect  of  Final  Rulemaking  on  No- 
Action  Relief 

The  no-action  relief  the  Commission 
is  announcing  today  by  this  Federal 
Register  release  will  remain  in  effect 
until  such  time  as  the  Commission  takes 
final  action  on  the  related  rules  it  is 
proposing  herein.  Any  final  rules  that 
•  the  Commission  adopts  as  a  result  of 
this  proposed  rulemaking  will 
supersede  this  no-action  relief.  In  the 
event  final  rules  differ  from  the 
requirements  of  the  no-action  relief,  the 
Commission  will  provide  affected 
eligible  persons,  CPOs  and  CTAs  with 
sufficient  time  within  which  to  comply 
with  such  requirements,  or.  in  the  event 
an  eligible  person,  CPO  or  CTA  is 
unable  or  unwilling  to  so  comply,  with 
sufficient  time  to  register  with  the 
Commission  (or,  if  applicable,  to 
withdraw  a  previously  filed  Claim  of 
No-Action  Relief)  and  to  cease  engaging 
in  business  as  a  CPO  or  CTA.  Following 
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the  effective  date  of  final  rules,  no  new 
positions  may  be  entered  into  in 
accordance  with  the  no-action  relief,  but 
the  Commission  will,  if  necessary, 
provide  a  reasonable  opportunity  to 
liquidate  previously-entered  positions  if 
a  person  does  not  wish  to  comply  with 
the  exemptions  provided  or  register 
under  the  Act. 

2.  Continued  Availability  of  No- Action 
Relief  From  Commission  Staff 

The  Commission  is  aware  that  th^e 
may  be  persons  that  do  not  meet  the 
criteria  of  the  no-action  relief  under 
Rule  4.5  for  eligible  persons  or  Section 
4m(l)  of  the  Act  for  CPOs  and  CTAs  but 
that  nonetheless,  under  their  particular 
facts  or  circumstances,  merit  relief.  The 
Commission  also  is  aware  that,  in  the 
past,  its  staff  has  provided  no-action 
relief  from  the  criteria  of  Rule  4.5  and 
from  the  registration  requirement  of 
Section  4m(l)  of  the  Act  on  a  case-by- 
case  basis.  Consistent  with  that  practice, 
the  Commission  directs  its  staff  to 
continue  to  issue  such  relief  in 
appropriate  cases. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)  ^''  requires  that  agencies,  in 
proposing  rules,  consider  the  impact  of 
those  rules  on  small  businesses.  The 
Commission  has  previously  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.'«  With  respect  to  CPOs,  the 
Commission  has  previously  determined 
that  a  CPO  is  a  smedl  entity  if  it  meets 
the  criteria  for  exemption  from 
registration  imder  current  Rule 
4. 13(a)(2). ''«  Therefore,  the  requirements 
of  the  RFA  do  not  apply  to  CPOs  who 
do  not  meet  those  criteria.  With  respect 
to  CTAs,  the  Commission  has 
previously  stated  that  it  would  evaluate 
within  the  context  of  a  particular  rule 
proposal  whether  all  or  some  affected 
CTAs  would  be  considered  to  be  small 
entities  and.  if  so,  the  economic  impact 
on  them  of  the  proposal.^  The 
Commission  believes  that  the  instant 
proposed  rules  will  not  place  any 
burdens,  whether  new  or  additional,  on 
CPOs  and  CTAs  who  would  be  affected 
hereunder.  This  is  because  the  instant 
proposals,  if  adopted,  would  provide 
registration  relief  for  more  CPOs  and 
CTAs  and,  for  CPOs  and  CTAs  who  are 
not  eligible  for  that  relief,  they  would 


"5U.S.C.  eoiefseq. 

"47  FR  18618  (April  30.  1982). 

''W.  at  18619-20. 

«>W.  at  18620. 


reduce,  streamline  and  simplify  existing 
requirements. 

The  Commission's  definitions  of 
small  entities  do  not  address  the 
persons  and  qualifying  entities  set  forth 
in  Rule  4.5  because,  by  the  very  nature 
of  the  rule,  the  operations  and  activities 
of  such  persons  and  entities  generally 
are  regulated  by  federal  and  state 
authorities  other  than  the  Commission. 
Assuming,  arguendo,  that  RuJe  4.5 
eligible  persons  or  qualifying  entities 
would  be  small  entities  for  purposes  of 
the  RFA,  the  Commission  believes  that 
the  proposed  amendment  to  Rule  4.5 
would  not  have  a  significant  economic 
impact  on  them  because  it  would  permit 
greater  operational  flexibility  for 
persons  currently  claiming  relief  under 
the  rule,  and  it  would  make  relief  imder 
the  rule  available  to  more  persons  (each 
of  whom  would  only  have  to  file  a 
notice  to  be  relieved  from  the 
requirement  to  register  as  a  CPO  and 
from  the  disclosure,  reporting  and 
recordkeeping  requirements  applicable 
to  registered  CPOs). 

Accordingly,  the  Chairman,  on  behalf 
of  the  Commission,  certifies  pursuant  to 
Section  605(b)  of  the  RFA*'  that  the 
proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  the  Commission  invites  the 
public  to  comment  on  this  finding. 

B.  Paperwork  Reduction  Act 

This  proposed  rulemaking  affects 
information  collection  r6quirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
Commission  has  submitted  a  copy  of 
this  section  to  the  Office  of  Management 
and  Budget  for  its  review. 

Collection  of  Information 

Rules  Relating  to  the  Operations  and 
Activities  of  Commodity  Pool  Operators 
and  Commodity  Trading  Advisors  and 
to  Monthly  Reporting  by  Futures 
Commission  Merchants,  OMB  Control 
Number  3038-0005. 

The  expected  effect  of  the  proposed 
amended  rules  will  be  to  reduce  the 
burden  previously  approved  by  OMB  for 
this  collection  of  information  by 
31.025.97  hours  because,  while  it  will 
result  in  an  increase  in  the  number  of  , 
filings  under  Rules  4.5,  4.13  and  4.14, 
it  will  result  in  a  larger  decrease  in  the 
information  collection  requirements 
under  the  disclosure,  reporting  and 
recordkeeping  rules  that  otherwise 
would  be  applicable. 

Specifically:    , 


»'  5  U.S.C.  605(b). 


The  burden  associated  with 
Commission  Rule  4.5  is  expected  to  be 
increased  by  25  hours: 

Estimated  nuntber  of  respondents: 
-325. 

Ann  ual  responses  by  each 
respondent:  2. 

Estimated  average  hours  per  response: 
.5. 

Annual  reporting  burden:  325  hours. 

This  annual  reporting  burden  of  325 
hours  represents  an  increase  of  25  hours 
as  a  result  of  the  proposed  amendment 
to  Rule  4.5. 

The  burden  associated  with 
Commission  Rule  4.13  is  expected  to  be 
increased  by  187.5  hours: 

Estimated  number  of  respondents: 
600. 

Annual  responses  by. each 
respondent:  1. 

Estimated  average  hours  per  response: 
.5. 

Annual  reporting  burden:  300. 

This  annual  reporting  burden  of  300 
hours  represents  an  increase  of  187.5 
hours  as  a  result  of  the  proposed 
amendments  to  Rule  4.13. 

The  burden  associated  with 
Commission  Rule  4.14  is  expected  to  be 
increased  by  5  houi?: 

Estimated  number  of  respondents:  60. 

Annual  responses  by  each 
respondent:  1. 

Estimated  average  hours  per  response: 
.5. 

Annual  reporting  burden:  30. 

This  annual  reporting  burden  of  30 
hours  represents  an  increase  of  5  hours 
as  a  result  of  the  proposed  amendments 
to  Rule  4.14. 

The  bvu-den  associated  with 
Commission  Rule  4.21  is  expected  to  be 
decreased  by  1540  hours: 

Estimated  number  of  respondents: 
100. 

Annual  responses  by  each 
respondent:  2. 

Estimated  average  hours  per  response: 
2.8. 

Annual  reporting  burden:  560. 

This  annual  reporting  burden  of  560 
hours  represents  a  decrease  of  1 ,540 
hours  as  a  result  of  the  proposed 
amendments  to  Rules  4.5,  4.13  and  4.21. 

The  burden  associated  with 
Commission  Rule  4.22(a)  is  expected  to 
be  decreased  by  7.796.25  hours: 

Estimated  number  of  respondents: 
100. 

Annual  responses  by  each 
respondent:  9. 

Estimated  average  hours  per  response: 
3.85. 

Ann  ual  reporting  burden  .-3,465. 

This  annual  reporting  burden  of  3.465 
hours  represents  a  decrease  of  7,796.25 
hours  as  a  result  of  the  proposed 
amendments  to  Rules  4.5,  4.13  and  4.22. 
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The  burden  associated  with 
Commission  Rule  4.22(c)  is  expected  to 
be  reduced  by  4,050  hours: 

Estimated  number  of  respondents: 
100. 

Annual  responses  by  each 
respondent:  2. 

Estimated  average  hours  per  response: 
9. 

Annual  reporting  burden:  1.800. 

This  annual  reporting  burden  of  1 .800 
hours  represents  a  decrease  of  4.050 
hours  as  a  result  of  the  proposed 
amendments  to  Rules  4.5,  4.13  and  4.22. 

The  burden  associated  with 
Commission  Rule  4.23  is  expected  to  be 
reduced  by  11,700  hours: 

Estimated  number  of  respondents: 
100. 

Annual  responses  by  each 
respondent:  1. 

Estimated  average  hours  per  response: 
52. 

Annual  reporting  burden:  5,200 

This  annual  reporting  burden  of  5,200 
hours  represents  a  decrease  of  11,700 
hours  as  a  result  of  the  proposed 
amendments  to  Rules  4.5,  4.13  and  4.22. 

The  burden  associated  with 
Commission  Rule  4.31  is  expected  to  be 
reduced  by  577.22  hours: 

Estimated  number  of  respondents: 
310. 

Annual  responses  by  each 
respondent:  1.33. 

Estimated  average  hours  per  response: 
1.4. 

Annual  reporting  burden:  577.22. 

This  annual  reporting  burden  of 
577.22  hours  represents  a  decrease  of 
577.22  hours  as  a  result  of  the  proposed 
amendments  to  Rule  4.14. 

The  burden  associated  with 
Commission  Rule  4.33  is  expected  to  be 
reduced  by  29,880  hours: 

Estimated  nuinber  of  respondents: 
310. 

Annual  responses  by  each 
respondent:  1 . 

Estimated  average  hours  per  response: 
18. 

Annual  reporting  burden:  5,580. 

This  aimual  reporting  burden  of  5,580 
hours  represents  a  decrease  of  5.580 
hours  as  a  result  of  the  proposed 
amendments  to  Rule  4.14. 

As  stated,  these  changes  will  result  in 
an  overall  reduction  of  31,025.97  hours 
in  burden  for  this  collection. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  10235  New  Executive 
Office  Building.  Washington.  DC  20503; 
Attention:  Desk  Officer  for  the 
Commodity  Futures  Trading 
Commission. 


The  Commission  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in — 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  will  have  a 
practical  use; 

•  Evaluating  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  collection 

of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

OMB  is  required. to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  conunent  to 
the  Commission  on  the  proposed 
regulations. 

Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  CFTC  Clearance  Officer,  1155  21st 
Street  NW..  Washington.  DC  20581. 
(202) 418-5160. 

C.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms.  Section  15(a)  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather.  Section  15(a)  simply  requires 
the  Commission  to  "consider  the  costs 
and  benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  Ave  broad  areas  of  market  and 
public  concern:  Protection  of  market 
participants  and  the  public;  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  price  discovery; 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  and 
could  in  its  discretion  determine  that. 


notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

The  proposed  amendments  are 
intended  to  facilitate  increased 
flexibility  and  consistency,  and  to 
rationalize  application  of  Commission 
regulations  to  entities  subject  to  other 
regulatory  frameworks.  The  Commission 
is  considering  the  costs  and  benefits  of 
these  rules  in  light  of  the  specific 
provisions  of  Section  15(a)  of  the  Act: 

1.  Protection  of  Market  Participants  and 
the  Public 

While  certain  of  the  proposed 
amendments  are  expected  to  lessen  the 
burden  imposed  upon  CPOs  and  CTAs. 
any  exclusion  or  exemption  of  persons 
from  regulatory  requirements  would  be 
based  on  such  factors  as  financial 
sophistication  of  pool  participants  and 
advisory  clients  or  a  low  level  of 
exposure  to  commodity  interest 
markets.  Accordingly,  the  proposed 
amendments  should  have  no  effect  on 
the  Commission's  ability  to  protect 
market  participants  and  the  public. 

2.  Efficiency  and  Competition 

The  proposed  amendments  are 
expected  to  benefit  efficiency  and 
competition  by  removing  barriers  to 
participation  in  the  commodity  interest 
markets,  resulting  in  greater  liquidity 
and  market  efficiency. 

3.  Financial  Integrity  of  Futures  Markets 
and  Price  Discovery 

The  proposed  amendments  should 
have  no  effect,  from  the  standpoint  of 
imposing  costs  or  creating  benefits,  on 
the  financial  integrity  or  price  discovery 
function  of  the  commodity  futures  and 
options  markets. 

4.  Sound  Risk  Management  Practices 

The  proposed  amendments  should 
increase  the  available  range  of  risk 
management  alternatives  for  Rule  4.5 
eligible  persons,  as  well  as  for  CTAs  and 
CPOs. 

5.  Other  Public  Interest  Considerations 

The  proposed  amendments  will  also 
take  into  account  certain  effects  of 
legislative  changes  [e.g.,  in  the  case  of 
exemption  for  registered  investment 
advisers)  and  the  passage  of  time  (e.g., 
revising  the  contribution  limit  for  the 
small  commodity  pool  exemption  and 
permitting  electronic  delivery  of  pool 
Account  Statements). 

After  considering  these  factors,  the 
Commission  has  determined  to  propose 
the  amendments  discussed  above.  The 
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Commission  invites  public  comment  on 
its  application  of  the  cost-benefit 
provision.  Commenters  also  are  invited 
to  submit  any  data  that  they  may  have 
quantifying  Uie  costs  and  benefits  of  the 
proposal  with  their  comment  letters. 

List  of  Subjects  in  17  CFR  Part  4 

Advertising,  Conunodity  futures. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  presented  above,  the 
Commission  hereby  proposes  to  amend 
Chapter  I  of  Title  1 7  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  6b.  6c.  6(c).  6/. 
6m,  6n,  6o,  12a  and  23. 

2.  Section  4.5  is  proposed  to  be 
amended  by: 

a.  deleting  paragraph  (c)(2)(i); 

b.  redesignating  paragraph  (c)(2)(ii)  as 
paragraph  (c)(2)(i); 

c.  deleting  paragraph  (c)(2)(iii);  and 

d.  redesignating  paragraph  (c){2){iv)  as 
paragraph  (c)(2)(ii). 

3.  Section  4.7  is  proposed  to  be 
amended  by  revising  paragraph 
(d)(l)(vii)  to  read  as  follows: 

§  4.7    Exemption  from  certain  part  4 
requirements  for  commodity  pooi  operators 
with  respect  to  offerings  to  qualified  eligible 
persons  and  for  commodity  trading 
advisors  with  respect  to  advising  qualified 
eligible  clients. 
***** 

(d)*  *  * 

ID*  *  * 

(vii)  Be  manually  signed  by  a  duly 
authorized  representative  of  the 
commodity  pool  operator  or  commodity 
trading  advisor; 
*        *        *        *        * 

4.  Section  4.12  is  proposed  to  be 
amended  by  revising  paragraph 
(b)(3)(vi)  to  read  as  follows: 

§  4.1 2    Exemption  from  provisions  of  part 
4. 

***** 


*  * 

*  * 


(b)* 

(3)* 

(vi)  Be  manually  signed  by  a  duly 
authorized  representative  of  the  pool 
operator;  and 
•        ***.* 

5.  Section  4.13  is  proposed  to  be 
amended  by: 

a.  adding  introductory  text; 

b.  deleting  the  "or"  at  the  end  of 
paragraph  (a)(l)(iv); 

c.  revising  paragraph  (a)(2); 


d.  adding  new  paragraphs  (a)(3).  (a)(4) 
and  (a)(5); 

e.  revising  paragraph  (b); 

f  redesignating  paragraphs  (c)  and  (d) 
as  paragraphs  (d)  and  (e)  and  revising 
the  redesignated  paragraphs;  and 

g.  adding  a  new  paragraph  (c).  to  read 
as  follows: 

9  4.13    Exemption  from  registration  as  a 
commodity  pool  operator. 

This  section  is  organized  as  follows: 
Paragraph  (a)  specifies  the  criteria  that 
must  be  met  to  qualify  for  exemption 
fitim  registration  under  this  section; 
paragraph  (b)  governs  the  notice  that 
must.be  filed  to  claim  exemption  from 
registration;  paragraph  (c)  sets  forth  the 
continuing  obligations  of  a  person  who 
has  claimed  exemption  under  this 
section;  paragraph  (d)  specifies 
information  certain  persons  must 
provide  if  they  subsequendy  register; 
and  paragraph  (e)  specifies  the  effect  of 
registration  on  a  person  who  has 
claimed  an  exemption  from  registration 
under  this  section  or  who  is  eligible  to 
claim  an  exemption  from  registration 
under  this  section. 

(a)*  *  * 

(2)(i)  None  of  the  pools  operated  by  it 
has  more  than  15  participants  at  any 
time;  and 

(ii)  The  total  gross  capital 
contributions  it  receives  for  units  of 
participation  in  all  of  the  pools  it 
operates  or  that  it  intends  to  operate  do 
not  in  the  aggregate  exceed  $400,000. 

(iii)  For  the  purpose  of  determining 
eligibility  for  exemption  imder 
paragraph  (a)(2)  of  this  section,  the 
person  may  exclude  the  following 
participants  and  their  contributions: 

(A)  The  pool's  operator,  commodity 
trading  advisor,  and  the  principals 
thereof; 

(B)  A  child,  sibling  or  parent  of  any 
of  these  persons; 

(C)  The  spouse  of  any  person 
specified  in  paragraph  (a)(2){iii)(A)  or 
(B)  of  this  section;  and 

(D)  Any  relative  of  a  person  specified 
in  paragraph  (a)(2)(iii)(A).  (B)  or  (C)  of 
this  section,  its  spouse  or  a  relative  of 
its  spouse,  who  has  the  same  principal 
residence  as  such  person; 

(3)(i)  At  any  time,  each  pool  for  which 
the  operator  claims  exemption  irom 
registration  under  this  paragraph  (a)(3) 
meets  either  of  the  following  tests  with 
respect  to  its  commodity'  interest 
positions,  whether  entered  into  for  bona 
fide  hedging  purposes  or  otherwise: 

(A)  The  aggregate  initial  margin  and 
premiums  required  to  establish  such 
positions,  determined  at  the  time  the 
niost  recent  position  was  established, 
will  not  exceed  two  percent  of  the 
liquidation  value  of  the  pool's  portfolio. 


after  taking  into  accoimt  unrealized 
profits  and  unrealized  losses  on  any 
such  positions  it  has  entered  into; 
Provided,  That  in  the  case  of  an  option 
that  is  in-the-money  at  the  time  of 
purchase,  the  in-the-money  amount  as 
defined  in  §  190.01(x)  of  this  chapter 
may  be  excluded  in  computing  such  two 
percent;  or 

(B)  The  aggregate  net  notional  value  of 
such  positions,  determined  at  the  time 
the  most  recent  position  was 
established,  does  not  exceed  fifty 
percent  of  the  liquidation  value  of  the 
pool's  portfolio,  after  taking  into 
account  unrealized  profits  and 
unrealized  losses  on  any  such  positions 
it  has  entered  into.  For  the  purpose  of 
this  paragraph,  the  term  "notional 
value"  shall  be  calculated  for  each  such 
futures  position  by  multiplying  the 
number  of  contracts  by  the  size  of  the 
contract,  in  contract  units  (taking  into 
account  any  multiplier  specified  in  the 
contract) .-by  the  current  market  price 
per  unit,  and  for  each  such  option 
position  by  multiplying  the  number  of 
contracts  by  the  size  of  the  contract,  in 
contract  units  (taking  into  account  any 
multiplier  specified  in  the  contract),  by 
the  strike  price  per  imit; 

(ii)  It  reasonably  believes,  at  the  time 
of  investment  (or.  in  the  case  of  an 
existing  pool,  at  the  time  of  conversion 
to  a  pool  meeting  the  criteria  of 
paragraph  (a)(3)  of  this  section),  that 
each  person  who  participates  in  the 
pool  is  an  "accredited  iiivestor."  as  that 
term  is  defined  in  §  230.501  of  this  title; 
Provided,  That  nothing  in  paragraph 
(a)(3)  of  this  section  will  prohibit  the 
person  from  claiming  an  exemption 
under  this  section  if  it  additionally 
operates  one  or  more  pools  for  which  it 
meets  the  criteria  of  paragraph  (^(4)  of 
this  section;  and 

(iii)  It  does  not  market  participations 
in  the  pool  as  or  in  a  vehicle  for  trading 
in  the  commodity  futures  or  commodity 
options  markets;  or 

(4)  For  each  pool  for  which  the 
operator  claims  exemption  from 
registration  under  this  paragraph  (a)(4): 

(i)  Interests  in  the  pool  are  exempt 
from  registration  under  the  Securities 
Act  of  1933.  and  such  interests  are 
offered  and  sold  without  marketing  to 
the  public  in  the  United  States; 

(ii)  It  reasonably  believes,  at  the  time 
of  investment  (or.  in  the  case  of  an 
existing  pool,  at  the  time  of  conversion 
to  a  pool  meeting  the  criteria  of 
paragraph  (a)(4)  of  this  section),  that: 

(A)  Each  natural  person  participant 
(including  the  person's  self-directed 
employee  benefit  plan,  if  any),  is  a 
"quahfied  eligible  person."  as  that  term 
is  defined  in  §  4.7(a)(2);  and 


12636  Federal  Register / Vol.  68.  No.  51 /Monday,  March  17,  2003 / Proposed  Rules 


(B)  Each  non-natural  person 
participant  is  a  "qualified  eligible 
person."  as  that  term  is  defined  in  §4.7. 
or  an  "accredited  investor."  as  that  term 
is  defined  in  §  230.501(a)(1)  through  (3). 
(a)(7)  and  (a)(8)  of  this  title;  Provided, 
That  nothing  in  paragraph  (a)(4)  of  this 
section  will  prohibit  the  person  from 
claiming  an  exemption  under  this 
section  if  it  additionally  operates  one  or 
more  pools  that  meet  the  criteria  of 
paragraph  (a)(3)  of  this  section. 

(5)(i)  Eligibility  for  exemption  under 
this  section  is  subject  to  the  commodity 
pool  operator  furnishing  in  writing  to 
each  prospective  participant  in  the  pool: 

(A)  A  statement  that  the  pool  operator 
is  exempt  from  registration  with  the 
Commission  as  a  commodity  pool 
operator  and  that  therefore,  unlike  a 
registered  commodity  pool  operator,  it 
is  not  required  to  deliver  a  Disclosure 
Document  and  a  certified  annual  report 
to  participants  in  the  pool;  and 

ft)  A  description  of  the  criteria 
pursuant  to  which  it  qualifies  for  such 
exemption  from  registration. 

(ii)  The  pool  operator  must  make 
these  disclosures  by  no  later  than  the 
time  it  delivers  a  subscription 
agreement  for  the  pool  to  a  prospective 
participant  in  the  pool. 

{b)(l)  A  commodity  pool  operator 
who  desires  to  claim  the  relief  from 
registration  provided  by  this  section 
must  file  a  notice  of  exemption  from 
commodity  pool  operator  registration 
with  the  National  Futures  Association 
(Attn:  Director  of  Compliance).  The 
notice  must: 

(i)  Provide  the  name,  main  business 
address,  main  business  telephone 
number,  main  facsimile  number  and 
main  email  address  of  the  pool  operator 
claiming  the  exemption  and  the  name  of 
the  pool  for  which  it  is  claiming 
exemption; 

(ii)  Contain  the  section  number 
pursuant  to  which  the  operator  is  filing 
the  notice  (i.e..  §4.13(a)(l).  (a)(2).  (a)(3). 
(a)(4).  or  both  (a)(3)  and  (a)(4))  and 
represent  that  the  pool  will  be  operated 
in  accordance  with  the  criteria  of  that 
paragraph  or  paragraphs;  and 

(iii)  Be  signed  by  a  duly  authorized 
representative  of  the  pool  operator. 

(2)  The  commodity  pool  operator 
must  file  the  notice  by  no  later  than  the 
time  it  delivers  a  subscription 
agreement  for  the  pool  to  a  prospective 
participant  in  the  pool;  Provided,  That 
where  the  operator  is  registered  with  the 
Commission  as  a  commodity  pool 
operator,  it  must  notify  its  pool's 
participants  in  writing  that  it  intends  to 
withdraw  from  registration  and  claim 
the  exemption,  and  it  must  provide  each 
such  participant  with  a  right  to  redeem 
its  interest  in  the  pool  prior  to  the 


operator  filing  a  notice  of  exemption 
from  registration. 

(3)  The  notice  will  be  effective  upon 
filing,  provided  the  notice  is  materially 
complete. 

(4)  A  commodity  pool  operator  who 
has  filed  a  notice  of  exemption  from 
registration  under  this  section  must,  in 
the  event  that  any  of  the  information 
contained  or  representations  made  in 
the  notice  becomes  inaccurate  or 
incomplete,  file  a  supplemental  notice 
with  the  National  Futures  Association  to 
that  effect  which,  if  applicable,  includes 
such  amendments  as  may  be  necessary 
to  render  the  notice  accurate  and 
complete.  This  supplemental  notice 
must  be  filed  within  15  business  days 
after  the  pool  operator  becomes  aware  of 
the  occurrence  of  such  event. 

(c)(1)  Each  commodity  pool  operator 
who  has  filed  a  notice  of  exemption 
from  registration  under  this  section 
must: 

(i)  Make  and  keep  all  books  and 
records  prepared  in  connection  with  its 
activities  as  a  pool  operator  for  a  period 
of  five  years  from  the  date  of 
preparation; 

(ii)  Keep  such  books  and  records 
readily  accessible  during  the  first  two 
years  of  the  five-year  period.  All  such 
books  and  records  must  be  available  for 
inspection  upon  thfe  request  of  any 
representative  of  the  Commission,  the 
United  States  Department  of  Justice,  or 
any  other  appropriate  regulatory  agency; 
and 

(iii)  Submit  to  such  special  calls  as 
the  Commission  may  make  to 
demonstrate  eligibility  for  and 
compliance  with  the  applicable  criteria 
for  exemption  under  this  section. 

(2)  In  tne  event  the  pool  operator 
distributes  an  annual  report  to 
participants  in  the  pool  for  which  it  has 
filed  the  notice,  the  annual  report  must 
be  presented  and  computed  in 
accordance  with  generally  accepted 
accounting  principles  consistently 
applied  and,  if  certified  by  an 
independent  public  accountant,  so 
certified  in  accordance  with  §  1.16  of 
this  chapter  as  applicable. 

(3)  Each  commodity  pool  operator 
who  has  filed  a  notice  of  exemption 
from  registration  pursuant  to  paragraph 
(a)(1)  or  (a)(2)  of  this  section  must: 

(i)  Promptly  furnish  to  each 
participant  in  the  pool  a  copy  of  each 
monthly  statement  for  the  pool  that  the 
pool  operator  received  from  a  futures  . 
commission  merchant  pursuant  to  §  1.33 
of  this  chapter;  and 

(ii)  Clearly  show  on  such  statement, 
or  on  an  accompanying  supplemental 
statement,  the  net  profit  or  loss  on  all 
commodity  interests  closed  since  the 
date  of  the  previous  statement. 


(d)  Each  person  who  applies  for 
registration  as  a  commodity  pool 
operator  subsequent  to  claiming  relief 
under  paragraph  (a)(1)  or  (a)(2)  of  this 
section  must  include  with  its 
application  the  financial  statements  and 
other  information  required  by 
-§  4.22(c)(1)  through  (5)  for  each  pool 
that  it  has  operated  as  an  operator 
exempt  from  registration.  That 
information  must  be  presented  and 
computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied.  If  the  person  is 
granted  registration  as  a  commodity 
pool  operator,  it  must  comply  with  the 
provisions  of  this  part  with  respect  to 
each  such  pool. 

(e)(1)  Subject  to  the  provisions  of 
paragraph  (e)(2)  of  this  section,  if  a 
person  who  is  eligible  for  exemption 
from  registration  as  a  commodity  pool 
operator  under  this  section  nonetheless 
registers  as  a  commodity  pool  operator, 
the  person  must  comply  with  the 
provisions  of  this  part  with  respect  to 
each  commodity  pool  identified  on  its 
registration  application  or  supplement 
thereto. 

(2)  If  a  person  operates  one  or  more 
commodity  pools  described  in 
paragraph  (a)(3)  or  (a)(4)  of  this  section, 
and  one  or  more  commodity  pools  for 
which  it  must  be,  and  is,  registered  as 
a  commodity  pool  operator,  the  person 
is  exempt  from  the  requirements 
applicable  to  a  registered  commodity 
pool  operator  with  respect  to  the  pool  or 
pool^  described  in  paragraph  (a)(3)  or 
(a)(4)  of  this  section;  Provided,  That  the 
person: 

(i)  Furnishes  in  writing  to  each 
prospective  participant  in  a  pool 
described  in  paragraphs  (a)(2),  (a)(3)  or 
(a)(4)  of  this  section  that  it  operates: 

(A)  A  statement  that  it  will  operate 
the  pool  as  if  the  person  was  exempt 
from  registration  as  a  commodity  pool 

operator; 

(B)  A  description  of  the  criteria 

pursuant  to  which  it  will  so  operate  the 
pool;  and 

(ii)  Complies  with  paragraph  (c)  of 
this  section. 

6.  Section  4.14  is  proposed  to  be 
amended  by: 

a.  adding  introductory  text; 

b.  revising  paragraph  (a)(8); 

c.  removing  the  period  and  adding  a 
semi-colon  followed  by  the  word  "or"  at 
the  end  of  paragraph  (a)(9)(ii); 

d.  adding  new  paragraph  (a)(10);  and 

e.  revising  paragraph  (c),  to  read  as 
follows: 

$4.14    Exemption  from  registration  as  a 
commodity  trading  advisor. 

This  section  is  organized  as  follows: 
Paragraph  (a)  specifies  the  criteria  that ' 
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must  be  met  to  qualify  for  exemption 
from  registration  under  this  section, 
including  the  notice  of  exemption  from 
registration  and  continuing  obligations 
of  persons  who  have  claimed  exemption 
under  paragraph  (a)(8)  of  this  section; 
paragraph  (b)  concerns  "cash  market 
transactions";  and  paragraph  (c) 
specifies  the  effect  of  registration  on  a 
person  who  has  claimed  an  exemption 
from  registration  under  this  section  or 
who  is  .eligible  to  claim  an  exemption 
from  registration  under  this  section. 

(a)*  *  * 

(8)  It  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  or  with  the  applicable 
seciuities  regulatory  agency  of  any 
State,  or  it  is  exempt  from  such 
registration,  or  it  is  excluded  from  the 
definition  of  the  term  "investment 
adviser"  pursuant  to  the  provisions  of 
sections  202(a)(2)  and  202(a)(ll)  of  the 
Investment  Advisers  Act  of  1940, 
Provided,  That: 

(i)  The  person's  commodity  interest 
trading  advice  is  directed  solely  to,  and 
for  the  sole  use  of,  one  or  more  of  the 
following: 

(A)  "Qualifying  entities,"  as  that  term 
is  defined  in  §  4.5(b),  for  which  a  notice 
of  eligibility  has  been  filed; 

(B)  Collective  investment  vehicles 
that  are  excluded  from  the  definition  of 
the  term  conunodity  "pool"  under 

§  4.5(b);  and 

(C)  Commodity  pools  that  are 
organized  and  operated  outside  of  the 
United  States,  its  territories  or 
possessions,  where: 

(1)  The  commodity  pool  operator  of 
each  such  pool  has  not  so  organized  and 
is  not  so  operating  the  pool  for  the 
purpose  of  avoiding  commodity  pool 
operator  registration; 

(2)  With  the  exception  of  the  pool's 
operator,  advisor  and  their  principals, 
solely  "Non-United  States  persons,"  as 
that  term  is  defined  in  §4.7(a){l){iv), 
will  contribute  funds  or  other  capital  to, 
and  will  own  beneficial  interests  in,  the 
pool; 

(3)  No  person  affiliated  with  the  pool 
conducts  any  marketing  activity  for  the 
piupose  of,  or  that  could  reasonably 
have  the  effect  of,  soliciting 
participation  from  other  than'  Non- 
United  States  persons;  and 

(4)  No  person  affiliated  with  the  pool 
conducts  any  marketing  activity  from 
within  the  United  States,  its  territories 
or  possessions;  and 

(D)  A  commodity  pool  operator  who 
has  claimed  an  exemption  from 
registration  under  §  4.13(a)(3)  or 
4.13(a)(4),  or,  if  registered  as  a 
commodity  pool  operator,  who  may 
treat  each  pool  it  operates  that  meets  the 


criteria  of  §  4.13(a)(3)  or  4.13(aK4)  as  if 
it  were  not  so  registered; 
(ii)  The  person: 

(A)  Provides  commodity  interest 
trading  advice  solely  incidental  to  its 
business  of  providing  securities  or  other 
investment  advice  to  qualifying  entities, 
collective  investment  vehicles  and 
conunodity  pools  as  described  in 
paragraph  (a)(8)(i)  of  this  section;  and 

(B)  Is  not  otherwise  holding  itself  out 
as  a  commodity  trading  advisor. 

(iii)(A)  A  commodity  trading  advisor 
who  desires  to  claim  the  relief  from 
registration  provided  by  this  paragraph 
(a)(8)  must  file  a  notice  of  exemption 
from  commodity  trading  advisor 
registration  with  the  National  Futures 
Association  (ATTN:  Director  of 
Compliance).  The  notice  must: 

(J)  Provide  the  name,  main  business 
address,  main  business  telephone 
number,  main  facsimile  number  and 
main  email  address  of  the  trading 
advisor  claiming  the  exemption; 

(2)  Contain  the  section  number 
piu'suant  to  which  the  advisor  is  filing 
the  notice  [i.e.,  §4.14(a)(8)(i)or  (a)(8)(ii), 
or  both  (a)(8){i)  and  (a)(8){ii))  and 
represent  that  it  will  provide 
commodity  interest  advice  to  its  clients 
in  accordance  with  the  criteria  of  that 
paragraph  or  paragraphs;  and 

(3)  Be  signed  by  a  duly  authorized 
representative  of  the  trading  advisor. 

(B)  The  commodity  trading  advisor 
must  file  the  notice  by  no  later  than  the 
time  it  delivers  an  advisory  agreement 
for  the  trading  program  pursuant  to 
which  it  will  offer  commodity  interest 
advice  to  a  client;  Provided,  That  where 
the  advisor  is  registered  with  the 
Commission  as  a  commodity  trading 
advisor,  it  must  notify  its  clients  in 
writing  that  it  intends  to  withdraw  from 
registration  and  claim  the  exemption 
and  must  provide  each  such  client  with 
a  right  to  terminate  its  advisory 
agreement  prior  to  the  advisor  filing  a 
notice  of  exemption  from  registration. 

(C)  "The  notice  will  be  effective  upon 
filing,  provided  the  notice  is  materially 
complete. 

(D)  A  commodity  trading  advisor  who 
has  filed  a  notice  of  registration 
exemption  under  this  section  must,  in 
the  event  that  any  of  the  information 
contained  or  representations  made  in 
the  notice  becomes  inaccurate  or 
incomplete,  file  a  supplemental  notice 
with  the  National  Futures  Association  to 
that  effect  which,  if  applicable,  includes 
such  amendments  as  may  be  necessary 
to  render  the  notice  accurate  and 
complete.  This  supplemental  notice 
must  be  filed  witldn  15  business  days 
after  the  trading  advisor  becomes  aware 
of  the  occmrence  of  such  event. 


(iv)  Each  commodity  trading  advisor 
who  has  filed  a  notice  of  registration 
exemption  under  this  paragraph  (a)(8) 
must: 

(A)(1)  Make  and  keep  all  books  and 
records  prepared  in  connection  with  its 
activities  as  a  trading  advisor,  including 
all  books  emd  records  demonstrating 
eligibility  for  and  compliance  Avith  the 
applicable  criteria  for  exemption  under 
this  section,  for  a  period  of  five  years 
from  the  date  of  preparation;  and 

(2)  Keep  such  books  and  records 
readily  accessible  during  the  first  two. 
years  of  the  five-year  period.  All  such 
books  and  records  must  be  available  for 
inspection  upon  the  request  of  any 
representative  of  the  Commission,  the 
United  States  Department  of  Justice,  or. 
any  other  appropriate  regulatory  agency; 
and 

(B)  Submit  to  such  special  calls  as  the 
Commission  may  make  to  demonstrate 
eligibility  for  and  compliance  with  the 
applicable  criteria  for  exemption  under 
this  section; 
***** 

(10)  During  the  course  of  the 
preceding  12  months,  it  has  not 
furnished  commodity  trading  advice  to 
more  than  1 5  persons  and  it  does  not 
hold  itself  out  generally  to  the  public  as 
a  commodity  trading  advisor. 

(i)  For  the  purpose  of  paragraph 
(a)(10)  of  this  section,  the  following  are 
deemed  a  single  person: 

(A)  A  natural  person,  and: 

(1)  Any  minor  child  of  the  natural 
person; 

(2)  Any  relative,  spouse,  or  relative  of 
the  spouse  of  the  natural  person  who 
has  the  same  principal  residence; 

(3)  All  accounts  of  which  the  natural 
person  and/or  the  persons  referred  to  in 
paragraph  (a)(10)(i)(A)  of  this  section  are 
the  onlv  primary  beneficiaries;  and 

[4]  All  trusts  of  which  the  natural 
person  and/or  the  persons  referred  to  in 
paragraph  (a)(10)(i)(A)  of  this  section  are 
the  onlv  primary  beneficiaries; 

(B)(l1  A  corporation,  general 
partnership,  limited  partnership, 
limited  liability  company,  trust  (other 
than  a  trust  referred  to  in  paragraph 
(a)(10)(i)(A)(4)  of  this  section),  or  other 
legal  organization  (any  of  which  are 
referred  to  elsewhere  in  this  section  as 
a  "legal  organization")  that  receives 
commodity  interest  trading  advice  based 
on  its  investment  objectives  rather  than 
the  individual  investment  objectives  of 
its  shareholders,  partners,  limited 
partners,  members,  or  beneficiaries  (any 
of  which  are  referred  to  elsewhere  in 
this  section  as  an  "owner");  and 

(2)  Two  or  more  legal  organizations 
referred  to  in  paragraph  (a)(10)(i)(B)(J) 
of  this  section  that  have  identical 
owners. 
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(ii)  Special  rules.  For  the  purpose  of 
paragraph  (a)(10)  of  this  section: 

(A)  An  owner  must  be  counted  in  its 
own  capacity  as  a  person  if  the 
commodity  trading  advisor  provides 
advisory  services  to  the  owner  separate 
and  apart  from  the  advisory  services 
provided  to  the  legal  organization; 
Provided,  That  the  determination  that 
an  owner  is  a  client  will  not  affect  the 
applicability  of  paragraph  (a)(10)  of  this 
section  with  regard  to  any  other  owner; 

(B)(1)  A  general  partner  of  a  limited 
partnership,  or  other  person  acting  as  a 
commodity  trading  advisor  to  the 
partnership,  may  count  the  limited 
partnership  as  one  person;  and 

(2)  A  manager  or  managing  member  of 
a  limited  liability  company,  or  any  other 
person  acting  as  a  commodity  trading 
advisor  to  the  company,  may  count  the 
limited  liability  company  as  one  person. 

(C)  A  commodity  trading  advisor  that 
has  its  principal  office  and  place  of 
business  outside  of  the  United  States,  its 
territories  or  possessions  must  count 
only  clients  that  are  residents  of  the 
United  States,  its  territories  and 
possessions;  a  commodity  trading 
advisor  that  has  its  principal  office  and 
place  of  business  in  the  United  States  or 
in  any  territory  or  possession  thereof 
must  count  all  clients. 

.(iii)  Holding  Out.  Any  commodity 
trading  advisor  relying  on  paragraph 
(a)(10)  of  this  section  shall  not  be 
deemed  to  be  holding  itself  out 
generally  to  the  public  as  a  commodity 
trading  advisor,  within  the  meaning  of 
section  4m(l)  of  the  Act.  solely  because 
it  participates  in  a  non-public  offering  of 
interests  in  a  collective  investment 
Vehicle  under  the  Securities  Act  of 
1933. 
«         •         •         *         • 

(c)(1)  Subject  to  the  provisions  of 
paragraph  (c)(2)  of  this  section,  if  a 
person  who  is  eligible  for  exemption 
from  registration  as  a  commodity 
trading  advisor  under  this  section 
nonetheless  registers  as  a  commodity 
trading  advisor,  the  person  must  comply 
with  the  provisions  of  this  part  with 
respect  to  those  clients  for  which  it 
could  have  claimed  an  exemption  from 
registration  under  this  section. 

(2)  If  a  person  provides  commodity 
interest  trading  advice  to  a  client 
described  in  paragraph  (a)  of  this 
section  and  to  a  client  for  which  it  must 
be,  and  is,  registered  as  a  commodity 
trading  advisor,  the  person  is  exempt 
from  the  requirements  applicable  to  a 
registered  commodity  trading  advisor 
with  respect  to  the  clients  so  described; 
Provided,  That  the  person  furnishes  in 
writing  to  each  prospective  client 
described  in  paragraph  (a)  of  this 


section  a  statement  that  it  will  provide 
commodity  interest  trading  advice  to  the 
client  as  if  it  was  exempt  from 
registration  as  a  commodity  trading 
advisor. 

7.  Section  4.21  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  4.21     Required  delivery  of  pool 
Disclosure  Document. 

(a)(1)  Subject  to  the  provisions  of 
paragraph  (a)(2)  of  this  section,  each 
commodity  pool  operator  registered  or 
required  to  be  registered  under  the  Act 
must  deliver  or  cause  to  be  delivered  to 
a  prospective  participant  in  a  pool  that 
it  operates  or  intends  to  operate  a 
Disclosure  Document  for  the  pool 
prepared  in  accordance  with  §§  4.24  and 
4.25  by  no  later  than  the  time  it  delivers 
to  the  prospective  participant  a 
subscription  agreement  for  the  pool; 
Provided.  That  any  material  distributed 
in  advance  of  the  delivery  of  the 
Disclosure  Document  is  consistent  with 
or  amended  by  the  information 
contained  in  the  Disclosure  Dociunent 
and  with  the  obligations  of  the 
commodity  pool  operator  under  the  Act, 
the  Comxnission's  regulations  issued 
thereunder,  and  the  laws  of  any  other 
applicable  federal  or  state  authority. 

(2)  For  the  purpose  of  the  Disclosure 
Document  delivery  requirement, 
including  any  offering  memorandum 
delivered  pursuant  to  §  4.7(b)(1)  or 
4.12(b)(2)(i).  the  term  "prospective  pool 
participant"  does  not  include  a 
commodity  pool  operated  by  a  pool 
operator  that  is  the  same  as,  or  that 
controls,  is  controlled  by,  or  is  under 
common  control  with,  the  pool  operator 
of  the  offered  pool. 
»        *        •        »        * 

8.  Section  4.22  is  proposed  to  be 
amended  by: 

a.  revising  paragraph  (a)  introductory 
text; 

b.  adding  new  paragraph  (a)(4), 

c.  redesignating  paragraph  (b)  as 
paragraph  (b)(1), 

d.  adding  a  new  paragraph  (b)(2), 

e.  revising  paragraph  (c)  introductory 
text, 

f.  adding  a  new  paragraph  (c)(6), 

g.  revising  paragraph  (h)(1), 

h.  revising  paragraph  (h)(3),  and 
i.  adding  new  paragraph  (h)(4),  to  read 
as  follows:     . 

f  AJZ2    Reporting  to  pool  participants. 

(a)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  each  conimodity 
pool  operator  registered  or  required  to 
be  registered  imder  the  Act  must 
periodically  distribute  to  each 
participant  in  each  pool  that  it  operates, 
within  30  calendar  days  after  the  last 


date  of  the  reporting  period  prescribed 
in  paragraph  (b)  of  this  section,  an 
Account  Statement,  which  shall  be 
presented  in  the  form  of  a  Statement  of 
Income  (Loss)  and  a  Statement  of 
Changes  in  Net  Asset  Value,  for  the 
prescribed  period.  These  financial 
statements  must  be  presented  and 
computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied.  The  Accoimt 
Statement  must  be  signed  in  accordance 
with  paragraph  (h)  of  this  section. 
***** 

(4)  For  the  purpose  of  the  Account 
Statement  delivery  requirement, 
including  any  Account  Statement 
distributed  pursuant  to  § 4.7(b)(2)  or 
4.12(b)(2)(ii),  the  term  "participant" 
does  not  include  a  commodity  pool 
operated  by  a  pool  operator  that  is  the 
same  as,  or  that  controls,  is  controlled 
by,  or  is  under  common  control  with, 
the  pool  operator  of  a  pool  in  which  the 
commodity  pool  has  invested. 

(bid)  •  *   * 

(2)(i)  The  Account  Statement  may  be 
distributed  to  a  pool  participant  by 
means  of  electronic  media  if  the 
participant  so  consents;  Provided,  That 
a  commodity  pool  operator  must,  prior 
to  the  transmission  of  any  Account 
Statement  by  means  of  electronic  media, 
disclose:  The  right  of  the  participant  to 
receive  the  Account  Statement  in  paper 
form  or  by  means  of  electronic  delivery; 
the  electronic  media  through  which  the 
Account  Statement  will  be  delivered; 
the  duration,  whether  indefinite  or  not, 
of  the  period  during  which  consent  will 
be  effective;  any  charges  for  electronic 
delivery;  and  that  consent  to  electronic 
delivery  may  be  revoked  by  the 
participant  at  any  time. 

(ii)  The  pool  operator  must  obtain  a 
signed  consent  acknowledging 
disclosure  of  the  information  set  forth  in 
paragraph  (b)(2)(i)  of  this  section  prior 
to  the  transmission  of  any  Account 
Statement  by  electronic  media  to  any 
participant  who  does  not  qualify  as  an 
institutional  customer  under  §  1.3(g)  of 
this  chapter. 

(c)  Except  as  provided  in  paragraph 
(c)(6)  of  this  section,  each  commodity 
pool  operator  registered  or  required  to 
be  registered  under  the  Act  must 
distribute  an  Annual  Report  to  each 
participant  in  each  pool  that  it  operates, 
and  must  file  two  copies  of  the  Report 
with  the  Commission,  within  90 
calendar  days  after  the  end  on  the  pool's 
fiscal  year  or  the  permanent  cessation  of 
trading,  whichever  is  earlier,  but  in  no 
event  longer  than  90  days  after  funds  are 
returned  to  pool  participants;  Provided, 
however.  That  if  during  any  calendar 
year  the  commodity  pool  operator  did 
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not  operate  a  commodity  pool,  the  pool 
operator  must  so  notify  the  Commission 
within  30  calendar  days  after  the  end  of 
such  calendar  year.  The  Annual  Report 
must  be  signed  pursuant  to  paragraph 
(h)  of  this  section  and  must  contain  the 
following: 
***** 

(6)  For  the  purpose  of  the  Annual 
Report  distribution  requirement, 
including  any  aimual  report  distributed 
pursuant  to  §4.7(b)(3)  or  4.12(b)(2)(iii), 
the  term  "participant"  does  not  include 
a  commodity  pool  operated  by  a  pool 
operator  that  is  the  same  as,  or  that 
controls,  is  controlled  by,  or  is  under 
common  control  with,  the  pool  operator 
of  a  pool  in  which  the  commodity  pool 
has  invested;  Provided,  That  the  Aimual 
Report  of  such  investing  pool  contain 
financial  statements  that  include  such 
information  as  the  Commission  may 
specify  concerning  the  operations  of  the 
pool  in  which  the  commodity  pool  has 
invested. 
***** 

(h)(1)  Each  Account  Statement  and 
Annual  Report,  including  an  account 
statement  or  annual  report  provided 
pursuant  to  §  4.7(b)  or  4.12Cb),  must 
contain  an  oath  or  affirmation  that,  to 
the  best  of  the  knowledge  and  belief  of 
the  individual  making  the  oath  or 
affirmation,  the  information  contained 
in  the  document  is  accurate  and 
complete;  Provided,  bow^ever,  That  it 
shall  be  imlawful  for  the  individual  to 
make  such  oath  or  affirmation  if  the 
individual  knows  or  should  know  that 
any  of  the  information  in  the  docimient 
is  not  accurate  and  complete. 
***** 

(3)  Subject  to  the  provisions  of 
paragraph  (h)(4)  of  diis  section,  the  oath 
or  affirmation  must  be  manually  signed 
by  a  representative  duly  authorized  to 
bind  the  pool  operator. 

(4)(i)  An  Account  Statement  or 
Annual  Report  may  contain  a  facsimile 
signature.  Provided,  That: 

(A)  The  CPO  maintains  in  accordance 
with  §  4.23  the  Account  Statement  or 
Annual  Report  containing  the  manual 
signature  from  which  the  facsimile 
signature  was  made;  and 

(B)  The  Annual  Report  the  CPO  files 
with  a  registered  futures  association  is 
manually  signed. 

(ii)  For  each  pool  for  which  the  CPO 
distributes  an  Accoimt  Statement  by 
means  of  electronic  media,  the  CPO 
must  make  and  keep  in  accordance  with 
§  4.23  a  manually  signed  copy  of  the 
Statement. 

9.  Section  4.31  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 


§  4.31    Required  detivery  of  Disclosure 
Document  to  prospective  clients. 

(a)  Each  commodity  trading  advisor 
registered  or  required  to  be  registered 
under  the  Act  must  deliver  or  cause  to 
be  delivered  to  a  prospective  client  a 
Disclosiu«  Document  containing  the 
information  set  forth  in  §§4.34  and  4.35 
for  the  trading  program  pursuant  to 
which  the  trading  advisor  seeks  to  direct 
the  client's  commodity  interest  account 
or  to  direct  the  client's  commodity 
interest  trading  by  means  of  a  systematic 
program  that  recommends  specific 
transactions  by  no  later  than  the  time 
the  trading  advisor  delivers  to  the 
prospective  client  an  advisory 
agreement  to  direct  or  guide  the  client's   . 
account;  Provided,  That  any  material 
distributed  in  advance  of  the  delivery  of 
the  Disclosure  Document  is  consistent 
with  or  amended  by  the  information 
contained  in  the  Disclosure  Document 
and  with  the  obligations  of  the  - 
commodity  trading  advisor  under  the 
Act,  the  Commission's  regulations 
issued  thereunder,  and  the  laws  of  any 
other  applicable  federal  or  state 
authority. 
***** 

Issued  in  Washington,  DC,  on  March  10, 
2003  by  the  Commission. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  03-6180  Filed  3-14-03;  8:45  am] 
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SOaAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
RIN  0960-AF69 

Revised  Medical  Criteria  for  Evaluating 
Mental  Disorders 

agency:  Social  Security  Administration. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  We  are  planning  to  update 
and  revise  the  rules  that  we  use  to 
evaluate  mental  disorders  of  adults  and 
children  who  apply  for,  or  receive, 
disability  benefits  under  title  II  and 
Supplemental  Seciuity  Income  (SSI) 
payments  based  on  disability  under  title 
XVI  of  the  Social  Security  Act  (the  Act). 
We  invite  you  to  send  us  comments  and 
suggestions  for  updating  and  revising 
these  rules. 

After  we  have  considered  your 
comments  and  suggestions,  as  well  as 
information  about  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  mental  impairments,  and  our 


program  experience,  we  intend  to 
pmblish  for  public  comment  a  Notice  of 
Proposed  Rulemaking  (NPRM)  that  will 
propose  specific  revisions  to  the  rules. 
As  part  of  our  long-term  planning  for 
the  disability  programs,  we  are  also 
interested  in  your  ideas  for  how  we  may 
be  able  to  improve  our  programs  for 
people  who  have  mental  disorders, 
especially  tho^e  who  would  like  to 
work. 

DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  by 
June  16,  2003. 

AtNJRESSES:  You  may  give  us  your 
comments  using:  our  Internet  site 
facility  (i.e..  Social  Security  Online)  at: 
http://policy.ssa.gov/pnpublic.nsf/ 
LawsRegs,  e-mail  to 
regulations@ssa.gov,  telefax  to  (410) 
966-2830;  or,  by  letter  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  Maryland  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Disability  and  Income  Security 
Programs,  Social  Security 
Administration,  100  Altmeyer  Building, 
6401  Security  Boulevard,  Baltimore. 
Maryland  21235-6401,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  are  posted  in  our  Internet 
site  at  http://policy.ssa.gov/ 
pnpublic.nsf /LawsRegs,  or  you  may 
inspect  them  on  regular  business  days 
by  making  arrangements  with  the 
contact  person  shown  below. 

Electronic  Version:  The  electronic  file 
of  this  document  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 
http://www.access.gpo.gov/sujdocs/ 
aces/acesl40.html.  It  is  also  available 
on  the  Internet  site  for  SSA  (i.e..  Social 
Security  Online):  http://www.ssa.gov/ 
regulations/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Lively,  Office  of  Disability  and 
Income  Security  Programs,  Social 
Security  Administration,  4422  Annex 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235-6401.  (410) 
966r-1180  or  TTY  (410)  966-5609.  For 
information  on  eligibility  or  filing  for 
benefits,  call  our  national  toll-free 
number  1-800-772-1213  or  TTY  1- 
800-325-0778,  or  visit  our  Internet  web 
site.  Social  Security  Online,  at  http:// 
www.ssa.gov. 

SUPPLEMENTARY  INFORMATION: 

What  Is  the  Purpose  of  This  Notice? 

We  are  planning  to  update  and  revise 
the  rules  Uiat  we  use  to  evaluate  mental 
disorders  of  adults  and  children  who 
apply  for,  or  receive,  disability  benefits 
under  title  II  and  SSI  payments  based  on 
disability  imder  title  XVI  of  the  Act.  The 
purpose  of  this  notice  is  to  give  you  an 
opportimity  to  send  us  comments  and 
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suggestions  for  updating  and  revising 
those  rules  as  we  begin  the  rulemaking 
process.  We  are  also  asking  for  your 
comments  and  ideas  about  how  we  can 
improve  our  disability  programs  in  the 
future  for  people  with  mental  disorders. 

Who  Should  Send  Us  Comments  and 
Suggestions? 

Anyone  who  has  an  interest  in  the 
rules  that  we  use  to  evaluate  mental 
disorders  of  adults  and  children  should 
comment.  We  are  interested  in  getting 
comments  and  suggestions  from  people 
who  apply  for  or  receive  disability 
benefits  from  us.  members  of  the  general 
public,  advocates  and  organizations 
who  advocate  for  people  who  have 
mental  disorders,  experts  in  the 
evaluation  of  mental  disorders, 
researchers,  people  who  make  disability 
determinations  for  us.  and  any  other 
people  who  have  ideas  for  us  to  > 

consider. 

Will  We  Respond  to  Your  Comments 
From  This  Notice? 

No.  we  will  not  respond  directly  to 
comments  you  send  us  because  of  this 
notice.  However,  after  we  consider  your 
comments  in  response  to  this  notice, 
along  with  other  information  such  as 
medical  research  and  our  program 
experience,  we  will  decide  how  to 
revise  the  rules  we  use  to  evaluate 
mental  disorders.  When  we  propose 
specific  revisions  to  the  rules,  we  will 
publish  an  NPRM  in  the  Federal 
Register.  In  accordance  with  the  usual 
rulemaking  procedures  we  follow,  you 
will  have  a  chance  to  comment  on  the 
revisions  we  propose  when  we  publish 
the  NPRM.  and  we  will  summarize  and 
respond  to  the  significant  comments  on 
the  NPRM  in  the  preamble  to  any  final 
rules. 

Which  Rules  Are  We  Considering  for 
Updating  and  Revision? 

We  are  considering  two  regulations 
sections  and  two  sections  of  our  listings 
for  revision.  The  two  regulations 
sections  are  §§  404.1520a  and  416.920a. 
and  are  both  titled,  "Evaluation  of 
mental  impairments."  These  rules 
discuss  the  special  technique  we  use  to 
evaluate  all  claims  of  adults  who  have 
mental  disorders.  The  two  sections  of 
our  listings  are  sections  12.00  and 
112.00.  These  are  the  listings  for  mental 
disorders  for  adults  (Part  A,  12.00)  and 
children  (Parte.  112.00)-. 

Where  Can  You  Find  These  Rules  on 
the  Internet? 

You  can  find  all  of  these  rules  on  our 
Internet  site. 


•  §404.1520ai8at/ittp.// 
www.ssa.gov/OP_Home/cfr20/404/404- 

1520a.htm. 

•  §  416.920a  is  at  http://www.ssa.gov/ 
OP_Home/cfr20/416/416-0920a.htm. 

•  Sections  12.00  and  112.00  are  in  the 
Listing  of  Impairments  in  appendix  1  to 
subpart  P  of  part  404  of  our  regulations 
at  /i  ftp  -.//www.  ssa  .gov/OP_Hom e/cfT20/ 
404/404-ap09.htm. 

•  You  can  also  look  up  sections  12.00 
and  112.00  at  this  site:  http:// 
www.ssa.gov/disability/professionals/ 

bhiebook/. 

If  you  do  not  have  Internet  access,  you 
can  find  the  Code  of  Federal  Regulations 
in  some  public  libraries.  Federal 
depository  libraries,  and  public  law 
libraries. 

Why  Are  We  Updating  and  Revising 
Our  Rules  for  Evaluating  Mental 
Disorders? 

•  The  current  listings  for  mental 
disorders  for  adults  (12.00)  and  children 
(112.00)  will  no  longer  be  in  effect  on 
July  2.  2003,  unless  we  extend  them  or 
revise  and  promulgate  them  again,  so 
we  must  consider  now  whether  to 
update  and  revise  them. 

•  Although  we  have  made  some 
changes  to  the  listings  since  we  first 
published  them,  including  changes  to 
the  listings  in  2000  (65  FR  50746. 
corrected  at  65  FR  60584),  we  have  not 
comprehensively  revised  the  adult 
listings  since  1985  and  the  childhood 
listings  since  1990. 

•  Many  of  our  rules  for  adults  are 
based  on  the  American  Psychiatric 
Association's  Diagnostic  and  Statistical 
Manual  of  Mental  Disorders,  Third 
Edition  (Washington,  DC:  APA.  1980). 
also  called  the  DSM-III.  That  manual 
has  been  updated  three  times  over  the 
years  since  we  first  published 
comprehensive  revisions  of  the  adult 
mental  disorders  listings.  Our  childhood 
listings  are  based  on  the  revision  of  the 
Third  Edition  (the  DSM-III-R).  which 
has  been  updated  twice  since  we  first 
published  comprehensive  revisions  of 
those  listings.  We  want  to  update  the 
terms  in  our  listings  so  they  are 
consistent  with  current  medical 
terminology.  (The  current  edition  is  the 
Diagnostic  and  Statistical  Manual  of 
Mental  Disorders.  Fourth  Edition,  Text 
Revision.  Washington.  DC.  American 
Psychiatric  Association,  2000.  also 
called  the  DSM-IV-TR.) 

•  There  is  also  new  information  about 
mental  retardation  (MR)  that  we  need  to 
consider.  We  recently  funded  research 
through  the  National  Research  Council 
(NRC)  that  assessed  our  current  criteria 
for  evaluating  MR  in  the  context  of 
state-of-the-art  scientific  knowledge  and 
clinical  practice.  In  its  final  report, 


Mental  Retardation:  Determining 
Eligibility  for  Social  Security  Benefits, 
the  NRC  made  a  number  of 
recommendations  to  us  for  revising  our 
rules,  and  we  are  considering  the 
recommendations  now.  If  you  would 
like  to  review  the  report  and  send  us 
comments  on  the  recommendations,  you 
can  find  it  at  http://www.nap.edu/ 
books/0309083230/html/. 

•  We  will  also  be  considering 
information  from  other  sources, 
including  the  following  recent 
documents,  for  relevance  to  our  policy 
for  evaluating  MR: 

•  Schroeder,  Stephen  R.;  Gerry, 
Martin;  Gertz.  Gabrielle;  and  Velazques, 
Fiona.  Usage  of  the  Term  "Mental 
Retardation":  Language,  Image,  and 
Public  Education  (Kansas  University 
Center  on  Developmental  Disabilities. 
Center  for  the  Study  of  Family, 
Neighborhood  and  Community  Policy, 
The  University  of  Kansas,  June  14. 
2002).  You  can  find  this  report  online  .at 
http://www.ssa.gov/disability/ 
MentaIRetardationReport.pdf 

•  Mental  Retardation:  Definition, 
Classification,  and  Systems  of  Supports, 
10th  Edition  (American  Association  on 
Mental  Retardation.  Washington,  DC. 
2002). 

What  Should  You  Comment  About? 

We  are  interested  in  any  comments 
and  suggestions  you  have  for  revising 
any  or  all  parts  of  §§  404.1520a  and 
416.920a  and  sections  12.00  and  112.00 
of  our  listings.  For  example,  we  are 
interested  in  knowing  if: 

•  You  have  concerns  about  any  of  the 
current  listings  provisions  for  adults  or 
children:  such  as  whether  you  think  we 
should  change  any  of  our  criteria  or 
whether  you  think  a  listing  is  difficult 
to  use  or  understand. 

•  You  would  like  to  see  our  listings 
include  something  that  they  do  not 
include  now. 

You  can  also  comment  about  the 
recommendations  in  the  NRC  report  and 
about  information  in  the  other  two 
sources  we  cite  above  and  make  any 
other  comments  or  suggestions  to  help 
us  improve  our  rules  for  evaluating 
whether  adults  and  children  who  have 
mental  disorders  qualify  for  benefits. 

In  addition  to  your  comments  about 
our  regulations,  we  ire  also  interested  in 
any  ideas  you  have  about  how  the 
disability  requirements  of  the  Act  and 
our  regulations  affect  people  who  have 
mental  disorders  and: 

•  Need  access  to  treatment  or 
rehabilitation, 

•  Want  to  work,  or 

•  May  benefit  from  some 
employment. 
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For  example,  we  know  that  many 
people  who  have  mental  disorders 
mi^t  not  need  benefits  from  us  if  they 
could  get  treatment  before  their 
disorders  make  them  unable  to  work. 
Others  may  be  disabled  and  unable  to 
work,  but  may  not  need  to  remain 
unemployed,  if  they  receive  treatment 
or  other  interventions.  Many  people 
with  permanent  disordere  can  work  if 
they  have  a  supporting  safety  net 
(including  title  II  disability  benefits  and 
SSI  payments).  Work  can  also  be 
therapeutic  for  some  people.  Although 
the  Act  and  our  regulations  include 
some  access  to  health  care  through 
Medicare  and  Medicaid,  some  provision 
for  vocational  rehabilitation,  and  a 
nimiber  of  work  incentives,  these 
provisions  are  generally  for  people  who 
already  qualify  for  benefits  under  our 
disability  programs. 


We  are  interested  in  your  ideas  for 
how  we  may  be  able  to  improve  our 
programs  for  people  who  have  mental 
disorders,  especially  those  who  would 
like  to  work  full-time  or  part-time  with 
supports.  Your  ideas  can  address  our 
existing  rules  and  regulations  or  suggest 
changes  to  the  law.  We  will  consider 
your  ideas  as  we  develop  the  NPRM  we 
intend  to  publish  for  public  comment, 
and,  where  applicable,  as  part  of  our 
long-term  planning  for  the  disability 
program. 

Other  Information 

Who  Can  Get  Disability  Benefits? 

Under  title  II  of  the  Act,  we  provide 
for  the  payment  of  disability  benefits  if 
you  are  disabled  and  belong  to  one  of 
the  following  three  groups: 

•  Workers  insured  under  the  Act, 


If  you  file  a  claim 
under .  .  . 


Title  II  .... 
Title  XVI 
Title  XVI 


And  you  are 


•  Children  of  insured  workers,  and 

•  Widows,  widowers,  and  surviving 
divorced  spouses  (see  20  CFR  404.336) 
of  insured  workers. 

Under  title  XVI  of  the  Act.  we  provide 
for  Supplemental  Security  Income  (5SI) 
payments  on  the  basis  of  disability  if 
you  are  disabled  and  have  limited 
income  and  resources. 

How  Do  We  Define  Disability? 

Under  both  the  title  II  and  title  XVI 
programs,  disability  must  be  the  result 
of  any  medically  determinable  physical 
or  mental  impairment  or  combination  of 
impairments  that  is  expected  to  result  in 
death  or  which  has  lasted  or  is  expected 
to  last  for  a  continuous  i>eriod  of  at  least 
12  months.  Our  definitions  of  disability 
are  shown  in  the  following  table: 


an  adult  or  a  child 

a  person  age  1 8  or  older 
a  person  under  age  18  ... 


Disability  means  you  have  a  medically  determinable  impairment(s)  as  descrit)ed 
above  and  that  results  in  .  .  . 


the  inability  to  do  any  substantial  gainful  activity  (SGA). 

the  inability  to  do  any  SGA. 

marked  ar>d  severe  functional  limitations. 


What  Are  the  Listings? 

The  listings  are  examples  of 
impairments  that  we  consider  severe 
enough  to  prevent  a  person  from  doing 
any  gainful  activity,  or  that  result  in 
"marked  and  severe  functional 
limitations"  in  children  seeking  SSI 
payments  under  title  XVI  of  the  Act. 
Although  we  publish  the  listings  only  in 
appendix  1  to  subpart  P  of  part  404  of 
our  rules,  we  incorporate  them  by 
reference  in  the  SSI  program  in 
§416.925  of  out  regulations,  and  apply 
them  to  claims  under  both  title  II  and 
title  XVI  of  the  Act. 

How  Do  We  Use  the  Listings? 

The  listings  are  in  two  parts.  There 
are  listings  for  adults  (part  A)  and  for 
children  (part  B).  If  you  are  a  person  age 
18  or  over,  we  apply  the  listings  in  part 
A  when  we  assess  your  claim,  and  we 
never  use  the  listings  in  part  B. 

If  you  are  a  person  ujaaer  age  18,  we 
first  use  the  criteria  in  part  B  of  the 
listings.  If  the  listings  in  part  B  do  not 
apply,  and  the  specific  disease 
process(es)  has  a  similar  effect  on  adults 
and  children,  we  then  use  the  criteria  in 
part  A.  [See  §§404.1525  and  416.925.) 

If  your  impairment(s)  does  not  meet 
any  listing,  we  will  also  consider 
whether  it  medically  equals  any  listing; 
that  is,  whether  it  is  as  medically  severe. 
[See  §§404.1526  and  416.926.) 

We  use  the  listings  only  to  decide  that 
people  are  disabled  or  that  they  are  still 
disabled.  We  will  never  deny  your  claim 


or  decide  that  you  no  longer  qualify  for 
benefits  simply  because  your 
impainnent(s)  does  not  meet  or 
medically  equal  a  listing.  If  you  have  a 
severe  impairment(s)  that  does  not  meet 
or  medically  equal  any  listing,  we  may 
still  find  you  disabled  based  on  other 
rules  in  the  "sequential  evaluation 
process"  that  we  use  to  evaluate  all 
disability  claims.  (See  §§404.1520, 
416.920,  and  416.924.) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age,  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Bind,  Disability 
benefits.  Public  assistance  programs, 
Supplemental  Security  Income  (SSI), 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  14, 2003. 
|o  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

[FR  Doc.  03-6278  Filed  3-14-03;  8:45  am] 

BUMG  CODE  41S1-02-U 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  70. 72, 75,  and  90 
RIN  1219-AB14: 1219-AB18 

Verification  of  Underground  Coal  Mine 
Operators'  Dust  Control  Plans  and 
Compliance  Sampling  for  Respirabie 
Dust;  Determination  of  Concentration 
of  Respirabie  Coal  Mine  Dust 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACVOH:  Proposed  rules;  notice  of  public 
hearings:  close  of  record.  \ 

summary:  MSHA  will  hold  publi/ 
hearings  to  receive  comments  on  the 
proposed  rule  addressing  Verification  of 
Undergrpimd  Coal  Mine  Operators'  Dust 
Control  Plans  and  Compliance  Sampling 
for  Respirabie  Dust  (Plan  Verification), 
and  the  notice  of  reopening  addressing 
Determination  of  Concentration  of 
Respriable  Coal  Mine  Dust  (Single 
Sample),  both  published  in  the  Federal 
Register  on  March  6.  2003. 

These  hearings  will  be  held  pursuant 
to  section  101  (30  U.S.C.  811)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act). 

DATES:  Post-hearing  comments  must  be 
received  on  or  before  June  4,  2003. 

The  public  hearing  dates  and 
locations  are  listed  in  the  Public 
Hearings  section  below  under 
SUPPI.EMENTARY  INFORMATION. 


12642 


Federal  Register / Vol.  68,  No.  51 /Monday,  March  17,  2003 / Proposed  Rules 


If  individuals  or  organizations  wish  tp 
make  an  oral  presentation  for  the  record, 
please  submit  your  request  at  least  5 
days  prior  to  the  hearing  date. 
ADDRESSES:  You  may  uie  mail,  facsimile 
(fax),  or  electronic  mail  to  send  us  your 
requests  to  make  oral  presentations  at 
the  public  hearings.  Clearly  identify 
your  requests  and  send  them  (1)  By  mail 
to  MSHA.  Office  of  Standards. 
Regulations,  and  Variances,  1100 
Wilson  Blvd.,  Room  2313,  Arlington, 
Virginia  22209-3939;  (2)  By  fax  to  (202) 
693-9441;  or  (3)  By  electronic  mail  to: 
comments@msha.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr..  Director,  Office 
of  Standards,  Regulations  and 
Variances,  MSHA;  phone:  (202)  693- 
9440;  facsimile:  (202)  693-9441;  E-mail: 
njc/io/s-marvjn@ms/ia.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  6,  2003,  (68  FR  10784), 
MSHA  published  a  proposed  rule  in  the 
Federal  Register  that  would  require 
mine  cjperatt)r,s  to  verify  through 
sampling  the  effectiveness  of  the  dust 
control  parameters  for  each  mechanized 


mining  unit  (MMU)  specified  in  the 
approved  mine  ventilation  plan.  For 
samples  to  be  valid,  the  operator  would 
be  required  to  sample  on  a  production 
shift  during  which  the  amount  of 
material  produced  by  an  MMU  is  at  or 
above  the  verification  production  level 
using  only  the  dust  control  parameters 
listed  in  the  ventilation  plan. 

The  use  of  approved  powered,  air- 
purifying  respirators  (PAPRs)  and/or 
verifiable  administrative  controls  would 
be  allowed  as  a  supplemental  means  of 
compliance  when  MSHA  determines 
that  all  feasible  engineering  or 
environmental  controls  are  being  used. 
The  proposed  rule  would  also  rescind 
operator  compliance  sampling  in 
underground  coal  mines.  The  use  of  a 
personal,  continuous  dust  monitor 
(PCDM),  once  developed  and  approved, 
could  be  used  by  an  operator  in 
conjunction  with  the  dust  control 
parameters  specified  in  the  mine 
ventilation  plan.  The  proposed  rule 
would  significantly  improve  miners' 
health  protection  by  limiting  the 
exposure  of  individual  miners  to 
respirable  coal  mine  dust. 

Also,  on  March  6,  2003  (68  FR  10940), 
the  Secretaries  of  Labor  and  Health  and 


Human  Services  published  a  notice, 
"Determination  of  Concentration  of 
Respirable  Coal  Mine  Dust  (Single 
Sample),"  reopening  the  rulemaking 
record  on  a  July  7,  2000  joint  proposed 
rule  that  would  determine  that  the 
average  concentration  of  respirable  dust 
to  which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  accurately  measured  over  a  single 
shift.  In  that  proposed  rule  the 
Secretaries  proposed  to  rescind  a 
previous  1972  finding  by  the  Secretary 
of  the  Interior  and  the  Secretary  of 
Health,  Education  and  Welfare,  on  the 
accuracy  of  single  shift  sampling  (63  FR 
42068). 

The  Agency  will  hold  public  hearings 
to  receive  further  comment  on  the  Plan 
Verification  proposed  rule  and  the 
Single  Sample  proposed  rule. 

n.  Public  Hearings 

The  public  hearings  will  begin  at  8 
a.m.  each  day  and  end  after  the  last 
scheduled  speaker. 

The  public  hearings  will  be  held  on 
the  following  dates  and  at  the  following 
locations: 


Date 

Location 

Phone 

May  6,  2003  

Holiday  Inn  at  the  Meadows •. 

(724)  222-6200 

May  8.  2003  

May  13,  2003  

1 

May  15,  2003  

340  Racetrack  Road 
Washington,  PA  15301 

Country  Inn  &  Suites  t>y  Carlson _ 

105  Alex  Une                                                         '   ' 

Charleston,  WV  25304 

Holiday  Inn „ 

(304)  925-4300 
(812)  424-6400 

4101  US.  Highway  41  North 

Evansville,  IN  47711               .      .        * 

Sheraton  Suites  Lexington  ; 

(859)  268-0060 

May  20,  2003  

2601  Richmond  Road 

Lexington.  KY  40509 

Holiday  Inn  Birmingham  Airport 

(205)  591-6900 
(970)  243-6790 

May  22,  2003  * 

5000  Richard  Arnngton  Blvd. 

Birmingham.  AL  35212 

Holiday  Inn  Grand  Junction  

755  Horizon  Drive 

Grand  Juriction,  CO  81506 

m.  Conduf:t  of  Public  Hearings 

The  hearings  will  begin  with  an 
opening  statement  from  MSHA, 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
You  do  not  have  to  make  a  written 
request  to  speak-  Speakers  will  speak  in 
the  order  that  they  sign  in.  Any 
unalloted  time  will  be  made  available 
for  persons  making  same-day  requests. 
At  the  discretion  of  the  presiding 
official,  the  time  allocated  to  speakers 
for  their  presentation  may  be  limited. 
Speakers  and  other  attendees  may  also 
present  information  to  the  MSHA  panel 
for  inclusion  in  the.rulemaking  record. 


The  hearings  will  be  conducted  in  an 
informal  manner.  The  hearing  panel 
may  ask  questions  of  speakers.  Although 
formal  rules  of  evidence  or  cross- 
examination  will  not  apply,  the 
presiding  official  may  exercise 
discretion  to  ensure  the  orderly  progress 
of  the  hearing  and  may  exclude 
irrelevant  or  unduly  repetitious  material 
and  questions. 

A  verbatim  transcript  of  the 
proceedings  will  be  prepared  and  made 
a  part  of  the  rulemaking  record.  The 
transcripts  will  be  made  available  for 
public  review  and  can  be  accessed  from 
MSHA's  hompage  at  http:// 


www.msha.gov.  Statutory  and 
Regulatory  Information,  Comments  and 
Hearing  Transcripts. 

We  will  accept  additional  written 
comments  and  other  appropriate  data 
for  the  record  from  any  interested  party, 
including  those  not  presenting  oral 
statements.  Written  comments  and  data 
submitted  to  us  will  be  included  in  the 
rulemaking  record. 

rV.  Qose  of  Rulemaking  Record 

To  allow  for  the  submission  of  post- 
hearing  comments,  the  rulemaking 
record  will  remain  open  until  June  4, 
2003. 
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Dated:  March  11,  2003. 
|ohn  R.  Caylor, 

Deputy  Assistant  Secretary  of  Labor  for  Mine 

Safety  and  Health. 

[FR  Doc.  03-6220  Filed  3-14-03;  8:45  am] 

MLLING  CODE  4S10-43-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  206 
RIN  1010-AC59 

Geothermal  Resources:  Proposal  To 
Convene  Discussions  To  Develop 
Consensus  on  Royalty  Valuation 
Approaches 

AGENCY:  Minerals  Management  Service 
(MMS),  hiterior. 
ACTION:  Request  for  comments, 
solicitation  of  interest. 

SUMMARY:  In  conjimction  with  the 
President's  National  Energy  Policy  on 
renewable  energy  resources,  MMS 
proposes  to  convene  discussions  with 
geothermal  producers  and  other 
stakeholders  to  explore  the  possibility  of 
developing  a  consensus  on  geothermal 
royalty  valuation  approaches.  The 
discussions  will  be  in  the  form  of  public 
workshops  and  written  comments  and 
will  be  open  for  both  electrical 
generation  and  direct-use  valuation. 
MMS  wishes  to  gauge  the  extent  to 
which  geothermal  producers  and  other 
stakeholders  desire  new  or  modified 
royalty  valuation  approaches. 
Accordingly,  MMS  at  this  time  requests 
the  following  information:  Comments 
on  the  need  for  new  or  modified 
valuation  procedures;  an  expression  of 
interest  in  holding  workshops  to  discuss 
alternative  valuation  procedures,  with 
the  goal  of  developing  a  consensus  on 
new  or  modified  approaches;  and 
suggestions  for  alternatives  or 
modifications  to  the  existing 
procedures,  with  the  objective  of 
maintaining  royalty  neutrality. 
DATES:  You  must  submit  comments  on 
or  before  April  16,  2003. 
ADDRESSES:  Address  your  comments 
and  suggestions  regarding  this  proposal 
to  Paul  Knueven,  Manager,  Records  and 
Information  Management  Team. 

By  regular  U.S.  mail:  Center  for 
Excellence,  Minerals  Revenue 
Management,  Minerals  Management 
Service.  P.O.  Box  25165.  MS  320B2. 
Denver,  Colorado  80225-0165;  or 

By  overnight  mail  or  courier:  Center 
for  Excellence,  Minerals  Revenue 
Management,  Minerals  Management 
Service,  Building  85,  Room  F421, 


Denver  Federal  Center,  Denver. 
Colorado  80225-0165;  or 

By  email:  MRM.comments@mms.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Also,  please  include  "Attn:  Geothermal 
Proposal  2003"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
call  the  contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt  at  telephone  (303) 
231-3211,  fax  (303)  231-3781,  email 
sharron.gebhardt@mms.gov,  or  PO  Box 
25165,  MS  320B2,  Denver  Federal 
Center,  Denver,  Colorado  80225-0165. 
SUPPLEMENTARY  INFORMATION: 
•/.  Background:  The  ciurent 
geothermal  valuation  rules  (30  CFR 
206.350  ef  seq.)  have  been  in  effect  since 
January  1, 1992.  One  of  the  primary 
reasons  for  promulgating  the  current 
rules  was  to  establish  procedures  to 
value  the  increasing  volume  of 
geothermal  production  used  by  lessees 
in  their  own  power  plants  or  direct-use 
facilities;  that  is,  production  not  subject 
to  sales  transactions,  or  the  so-called 
"no-sales"  resources.  After  considering 
all  the  comments,  MMS  adopted  the 
netback  procedure  for  valuing  the  no- 
sales  electrical  generation  resources  and 
the  alternative  fuel  method  for  valuing 
the  no-sales  direct-use  resources  (56  FR 
57256,  November  8, 1991).  These  two 
procedures  have  now  become  the 
predominant  methods  of  valuing 
geothermal  production  from  Federal 
leases  for  royalty  purposes. 

In  response  to  concerns  raised  by 
stakeholders  over  declining  royalties  in 
1999,  MMS  reopened  the  geothermal 
valuation  rules  to  public  comment  to 
consider  alternatives  to  both  the  netback 
procedure  and  the  alternative  fuel 
method  (Advance  Notice  of  Proposed 
Rulemaking,  64  FR  45213,  August  19, 
1999).  However,  owing  to  successful 
resolution  of  the  concerns  that 
prompted  this  action,  as  well  as  no  clear 
consensus  from  industry  to  alter  the 
existing  rules,  MMS  withdrew  the 
proposed  rulemaking  (65  FR  49957, 
August  16,  2000). 

On  May  17,  2001,  the  President 
released  his  National  Energy  Policy 
(NEP)  that  emphasized  the  importance 
of  renewable  energy  in  contributing* to 
the  nation's  electricity  supply.  In 
response  to  recommendations  in  the 
NEP,  the  Departments  of  the  Interior 
and  Energy  co-sponsored  a  national 
conference  in  Washington,  DC,  on 
November  28,  2001,  to  hear  testimony 
on  opportunities  to  expand  renewable 
energy  production  from  public  lands.  A 


follow-up  conference  was  held  in  Palm 
Springs,  California,  on  February  27, 
2002,  for  more  in-depth  discussions  of 
the  issues  raised  in  November.  Few 
industry  representatives  at  either 
conference  commented  on  the  current 
Federal  geothermal  valuation  methods. 
However,  thbse  representatives  who  did 
speak  raised  confcems  about  the  effects 
of  royalty  valuation  on  project  costs. 

n.  Proposal  and  Request:  In  response 
to  the  comments  made  at  the 
conferences,  and  to  further  the  NEP's 
goal  of  increasing  production  of 
renewable  energy  on  public  lands,  MMS 
proposes  to  convene  informal 
discussions  among  geothermal 
producers  and  other  stakeholders  to 
explore  the  possibility  of  developing  a 
consensus  on  geothermal  royalty 
vailuation  approaches  for  the  no-sales 
resources.  The  discussions  will  be  in  the 
form  of  public  workshops  and  written 
comments.  Additionally,  valuation  of 
both  electrical  generation  and  direct-use 
resources  will  be  open  to  discussion. 

MMS  wishes  to  gauge  the  extent  to 
which  geothermal  producers  and  other 
stakeholders  desire  new  or  modified 
royalty  valuation  approaches.  In  this 
regard  we  request  responses  to  the 
following  questions: 

1 .  Is  there  a  need  for  new  or  modified 
geothermal  royalty  valuation 
approaches,  especially  for  the  no-sales 
resources?  Why  or  why  not. 

2.  Are  you  interested  and  would  you 
participate  in  public  workshops  to 
discuss  alternative  valuation 
procedures,  with  the  goal  of  developing 
a  consensus  on  new  or  modified 
approaches? 

3.  What  alternatives  or  modifications 
to  the  existing  valuation  procedures  do 
you  propose?  [See  further  discussion- 
imder  "Goals  of  Valuation  Alternatives" 
below.) 

Depending  on  the  responses  to 
questions  1  and  2,  MMS  will  schedule 
public  workshops  in  the  spring  or 
summer  of  2003.  MMS  proposes  two 
workshops,  one  in  Denver,  Colorado, 
and  the  other  in  either  Sacramento, 
California,  pr  Reno,  Nevada.  Pl«ase 
indicate  your  preference.  We  will 
consider  other  locations  if  there  is 
enough  interest. 

m.  Goals  of  Valuation  Alternatives: 
The  goals  of  any  proposed  alternatives 
to  the  current  valuation  procedures, 
particularly  with  respect  to  the  no-sales 
resources,  should  be  threefold.  First,  the 
proposed  method  should  derive  a  value 
of  the  resource  that  reflects  its  market 
value.  Second,  the  proposed  method 
should  be  easy  to  apply  and  readily 
verifiable.  Thkd,  the  proposed  method 
should  not  cause  a  significant  royalty 
reduction  for  both  present  and  future 
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production;  that  is,  it  should  be 
relatively  revenue  neutral. 

If  you  propose  an  alternative 
valuation  method,  please  describe  it  in 
sufficient  detail  to  provide  an 
understanding  of  its  workings  and 
effects.  Please  use  examples  where 
possible. 

Dated:  February  13,  2003. 
Lucy  Querques  Denett, 
Associate  Director  for  Minerals  Revenue 
Management. 

(FR  Doc.  03-62.54  Filed  3-14-03;  8:45  am] 
BiLLma  cooe  43ii>-mr-p 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

[Docket  No.  SLSDC  2003-14687] 

RIN  2135-AA17 

Tariff  Of  Tolls 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC)  and 
the  St.  Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Tariff  of  Tolls  in  their 
respective  jurisdictions.  The  Tariff  sets 
forth  the  level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  SLSDC  and  the 
SLSMC.  The  SLSDC  will  be  revising  its 
regulations  to  reflect  the  fees  and 
charges  charged  by  the  SLSMC  in 
Canada  starting  in  the  2003  navigation 
season,  which  are  effective  only  in 
Canada.  The  SLSDC  also  proposes  an 
amendment  to  increase  the  minimum 
charge  per  lock  transited  for  full  or 
partial  transit  of  the  Seaway  to  be 
charged  by  the  SLSDC  for  transit 
through  the  U.S.  locks  of  vessels  that  are 
not  pleasure  craft  or  vessels  subject  in 
Canada  to  the  tolls  under  items  1  and  2 
of  the  Tariff!  Since  this  latter  proposed 
amendment  would  be  of  applicability  in 
the  United  States,  comments  are  invited 
on  only  on  this.  (See  SUPPLEMENTARY 
INFORMATION.) 

DATES:  Any  party  wishing  to  present 
views  on  the  proposed  amendment  may 
file  comments  with  the  Corporation  on 
or  before  April  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Counsel,  Saint 


Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-6823. 
SUPPLEMENTARY  INFORMATION:  The  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC)  and  the  St. 
Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Tariff  of  Tolls  in  their 
respective  jurisdictions.  (The  Tariff  is 
called  the  Schedule  of  Fees  and  Charges 
in  Canada.)  The  proposed  amendments 
are  described  in  the  following  summary. 

The  Tariff  sets  forth  the  level  of  tolls 
assessed  on  all  commodities  and  vessels 
transiting  the  facilities  operated  by  the 
SLSDC  and  the  SLSMC.  The  SLSDC  is 
revising  §402.8,  "Schedule  of  Tolls."  to 
reflect  the  fees  and  charges  charged  by 
the  SLSMC  in  Canada  starting  in  the 
2003  navigation  season.  With  one 
exception,  the  changes  affect  the  tolls 
for  commercial  vessels  and  are 
applicable  only  in  Canada  as  the 
collection  of  the  U.S.  portion  of  tolls  for 
commercial  vessels  is  waived  by  law  (33 
U.S.C.  988a(a)).  Accordingly,  no  notice 
and  comment  is  necessary  on  these 
amendments.  The  SLSDC  also  proposes 
an  amendment  to  increase  the  minimum 
charge  per  lock  transited  for  full  or 
partial  transit  of  the  Seaway  to  be 
charged  by  the  SLSDC  for  transit 
through  the  U.S.  locks  of  vessels  that  are 
not  pleasure  craft  or  vessels  subject  in 
Canada  to  the  tolls  under  items  1  and  2 
of  the  Tariff.  Since  only  this  latter 
proposed  amendment  would  be  of 
applicability  in  the  United  States, 
comments  are  invited  on  only  on  this. 

The  specific  change  proposed  is  to 
amend  §402.8,  "Schedule  of  Tolls ',  to 
increase  the  per  lock  charge  for  transit 
through  a  U.S.  lock  from  $16.24  to 
$16.44.  This  increase  is  due  to  higher 
operating  costs  at  the  locks.  The 
footnote  to  §402.8  would  also  be 
amended  to  clarify  that  this  charge  will 
be  collected  by  the  SLSDC  for  the  U.S. 
locks  in  U.S.  funds  instead  of  at  par. 

Regulatory  Evaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States  and  therefore  Executive  Order 
12866  does  not  apply  and  evaluation 
under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  is  not  required. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  St.  Lawrence  Seaway  Tariff  of  Tolls 
primarily  relates  to  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom 
are  foreign  vessel  operators.  Therefore, 
any  resulting  costs  will  be  borne  mostly 
by  foreign  vessels. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321,  et  seq.)  because  it  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  human  environment. 

Federalism 

The  Corporation  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  in  Executive  Order  13132,  dated 
August  4, 1999,  and  has  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  a  Federalism 
Assessment. 

Unfunded  Mandates 

The  Corporation  has  analyzed  this 
proposed  rule  under  title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  109  Stat.  48)  and 
determined  that  it  does  not  impose 
imfunded  mandates  on  State,  local,  and 
tribal  governments  and  the  private 
sector  requiring  a  written  statement  of 
economic  and  regulatory  alternatives. 

Paperwork  Reduction  Act 

This  proposed  regulation  has  been 
analyzed  under  the  Paperwork 
Reduction  Act  of  1995  and  does  not 
contain  new  or  modified  information 
collection  requirements  subject  to  the 
Office  of  Management  and  Budget 
review. 

List  of  Subjects  in  33  CFR  Part  402 

Vessels,  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
proposes  to  amend  33  CFR  part  402, 
Tariff  of  Tolls,  as  follows: 

PART  402— TARIFF  OF  TOLLS 

1.  The  authority  citation  for  part  402 
would  continue  to  read  as  follows: 

Authority:  33  U.S.C.  983(a).  g84(a)(4).  and 
988.  as  amended:  49  CFR  1.52. 

2.  Section  402.8  would  be  revised  to 
read  as  follows: 

§402.8    Schedule  of  tolls. 
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Item — Description  of  charges 


1 .  Subject  to  item  3,  for  complete  transit  of  the 
Seaway,  a  composite  toll,  comprising: 

(1)  A  charge  per  gross  registered  ton  of 
the  ship,  applicable  whether  the  ship  is 
wholly  or  partially  laden,  or  is  in  ballast, 
and  the  gross  registered  tonnage  being 
calculated  according  to  prescribed  rules 
for  measurement  in  the  United  States  or 
under  the  Intemational  Convention  on 
Tonnage  Measurement  of  Ships,  1969, 
as  amended  from  time  to  time. 

(2)  A  charge  per  metric  ton  of  cargo  as 
certified  on  the  ship's  manifest  or  other 
document,  as  follows: 

(a)  Bulk  cargo 

(b)  General  cargo 

(c)  Steel  slab 

(d)  Containerized  cargo  

(e)  Government  aid  cargo 

(f)  Grain 

(g)Coal 

(3)  A  charge  per  passenger  per  lock 

(4)  A  charge  per  lock  for  transit  of  the  Wel- 
land  Canal  in  either  direction  by  cargo 
ships: 

(a)  Loaded  

(b)  In  ballast 

2.  Subject  to  item  3,  for  partial  transit  of  the 
Seaway. 

Minimum  charge  per  ship  per  lock 

3.  Transited  for  full  or  partial  transit  of  the  Sea- 
way 

4.  A  rebate  applicable  for  the  2003  navigation 
season  to  the  rates  of  item  1  to  3. 

5.  A  charge  per  pleasure  craft  per  lock  transited 
for  full  or  partial  transit  of  the  Seaway,  includ- 
ing applicable  Federal  taxes  ^ . 


Rate  ($) — Montreal  to  or  from  Lake  Ontario  (5 
locks) 


0.0894 


0.9275 
2.2348 
2.0225 
0.9275 

N/a 

0.5698. 

0.5475 

1.3185 


N/a ■- 

N/a 

20  per  cent  per  lock  of  the  applicable  charge 
under  items  1  (1)  and  (2)  plus  the  applica- 
ble charge  under  items  1  (3)  and  (4). 

16.44  


Rebate  of  0% 


20.00 


Rate  ($)— Welland  Canal— Lake  Ontario  to  or 
from  Lake  Erie  (8  locks) 


0.1453 


0.6145 
0.9834 
0.7040 
0.6145 
N/a  ' 
0.6145 
0.6145 
1.3185 


490.79    ' 

362.62 

•13  percent  per  lock  of  the  applkable  charge 
under  items  1  (1)  and  (2)  plus  the  applka- 
ble  charge  under  items  1  (3)  and  (4). 

16.44 


Rebate  of  0%. 


20.00 


^The  applicable  charge  at  the  Saint  Lawrence  Seaway  Development  Corporation's  locks  (Eisenhower,  Snell)  for  pleasure  craft  is  $20  U^.  or 
$30  Canadian  per  lock.  The  applicable  charge  under  item  3  at  the  Saint  Lawrence  Seaway  Development  Corporation  s  locks  (Eisenhower  SneH) 
will  be  collected  in  U.S.  dollars.  The  other  amounts  are  in  Canadian  dollars  and  are  for  the  Canadian  share  of  tolls.  The  collection  of  the  US. 
portion  of  tolls  for  commercial  vessels  is  waived  by  law  (33  U.S.C.  988a(a)). 


Issued  in  Washington,  DC  on  March  12, 
2003. 

Saint  Lawrence  Seaway  Development 
Corporation. 
Marc  C.  Owen, 
Chief  Counsel. 

(FR  Doc.  03-6347  Filed  3-14-03;  8:45  am] 
BILUNG  CODE  4910-61-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[Docket  ID  No.  OAR-2002-0031 ;  FRL-7465- 

RIN2060-AE76 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Primary 
Aluminum  Reduction  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule;  amendments. 

summary:  On  October  7.  1997,  the  EPA 
issued  national  emission  standards  for 
primary  aluminum  reduction  plants 
under  section  112  of  the  Clean  Air  Act 
(CAA).  This  proposal  would  amend  the 
existing  rule  by  revising  the  emission 
limits  for  polycyclic  organic  matter 
applicable  to  one  potline  subcategory. 
The  proposed  amendments  would  also 
revise  the  compliance  provisions  by 
clarifying  the  dates  by  which  all  plants 
must  meet  the  rule  requirements  and 
adding  provisions  specifying  the  time 
allowed  to  demonstrate  initial 
compliance  for  a  new  or  reconstructed 
potlitie,  anode  bake  furnace,  or  pitch 
storage  tank  as  well  as  an  existing 
potline  or  anode  bake  furnace  that  has 
been  shutdown  and  subsequently 
restarted.  We  are  proposing  these 
amendments  to  reduce  compliance 
uncertainties  and  improve 
understanding  of  the  final  rule 
requirements.        ., 


DATES:  Comments.  Submit  comments  on 
or  before  May  16,  2003. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  April  7,  2003,  a  public 
hearing  will  be  held  on  April  14.  2003. 

ADDRESSES:  Comments.  Comments  must 
be  submitted  by  mail  (in  duplicate,  if 
possible)  to:  Primary  Aluminum 
NESHAP  Docket,  EPA  Docket  Center 
(Air  Docket),  U.S.  EPA  West,  Mailcode 
6102T,  Room  B-108,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
Attention  Docket  ID  No.  OAR-2002- 
0031.  Comments  may  also  be  submitted 
electronically,  by  hand  delivery,  or 
courier.  See  Supplementary 
Information  for  further  information  on 
how  to  submit  comments.  The  official 
public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  EPA  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC. 
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Public  Hearing.  If  a  public  hearing  is 
requested,  it  will  be  held  at  the  new 
EPA  facility  complex  in  Research 
Triangle  Park,  NC  at  10  a.m.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Dorothy  Apple,  Policy, 
Planning  and  Standards  Group  (ME)- 
C43»-04),  U.S.  EPA.  Research  Triangle 
Park,  NC  27711.  telephone  (919)  541- 
4487  at  least  2  days  in  advance  of  the 
hearing.  . 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Fruh,  Policy,  Planning,  and 
Standards  Group  (MD-C439-04). 
Emission  Standards  Division,  Office  of 
Air  Quality  Planning  and  Standards. 
U.S.  EPA.  "Research  Triangle  Park.  NC 
27711.  telephone  number  (919)  541- 
2837.  electronic  mail  address, 
fruh .  steve@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Categories  and 
entities  potentially  affected  by  this 
action  include: 


Category 

NAICS ' 

Examples  of  regu- 
lated entities 

Industry  

331312 

t 

Estabfistiments  pri- 
marily engaged 
in  producing  pri- 
mary aluminum 
by  electrolytically 
reducing  alu- 
mina. 

Federal 

Not  affected. 

govem- 

ment. 

State/local' 

Not  affected. 

tribal 

govern- 

ment. 

^  North    American    Industry    Classification 
System. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  40  CFR  63.840 
of  the  national  emission  standards  for 
primary  aluminum  reduction  plants.  If 
you  have  any  questions  regarding  the 
applicability  of  these  amendments  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OAR-2002-0031. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  in  the  Primary 
Aluminum  NESHAP  Docket  at  the  EPA 
Docket  Center  (Air  Docket),  EPA  West, 
Room  B-108, 1301  Constitution 
Avenue,  NW.,  Washington,  DC  20004. 


The  Docket  Center  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  reacUng  room 
is  (202)  56&-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 

Electronic  Access.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system.  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
of  the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  The 
EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed,  paper  form  in 
the  official  public  docket.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
previously  identified  in  this  document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
id^itifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 


electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

Comments.  You  may  submit 
comments  electronically,  by  mail,  by 
facsimile,  or  through  hand  delivery/ 
courier.  To  ensure  proper  receipt  by 
EPA,  identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are  X 

su'bmitted  within  the  specified  comment 
period.  Comments  submitted  after  the 
close  of  the  conunent  period  will  be 
marked  "late."  The  EPA  is  not  required 
to  consider  these  late  comments. 

Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  reconunends  that  you 
include  your  name,  mailing  address, 
and  an  e-mml  address  or  other  contact 
information  in  the  body  of  yoiu- 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit  and  in  any  cover 
letter  accompanying  the  disk  or  CD 
ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  The  EPA's  policy  is  that 
EPA  will  not  edit  yoiu  comment,  and 
any  identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
commeht  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Yoiu  Use  of  EPA's  electronic  public 
docket  to  submit  conunents  to  EPA 
electronically  is  EPA's  preferred  method 
for  receiving  comments.  Go  directly  to 
EPA  Dockets  at  http://www.epa.gov/ 
edocket,  and  follow  the  online 
instructions  for  submitting  comments. 
Once  in  the  system,  select  "search"  and 
then  key  in  Docket  ID  No.  OAR-2002- 
0031.  The  system  is  an  "anonymous 
access"  system,  which  means  EPA  will 
not  know  your  identity,  e-mail  address, 
or  other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to  air-and^r- 
docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2002-0031.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captiues  your  e-mail 


address.  E-mail  addresses  that  are 
automatically  captiu-ed  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mailte  the  mailing 
address  identified  in  this  document. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

By  Mail.  Send  your  comments  (in 
duplicate,  if  possible)  to:  Primary 
Aluminum  NESHAP  Docket,  EPA 
Docket  Center  (Air  Docket),  U.S.  EPA 
West,  Mailcode  6102T.  Room  B-108, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  OAR-2002-0031. 

By  Hand  Delivery  or  Courier.  Deliver 
yoiu'  comments  (in  duplicate,  if 
possible)  to:  EPA  Docket  Center,  Room 
B-108,  U.S.  EPA  West,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20004,  Attention  Docket  ID  No. 
OAR-2002-0031.  Such  deliveries  are 
only  accepted  during  the  Docket 
Center's  normal  hoius  of  operation  as 
identified  in  this  document. 

By  Facsimile.  Fax  your  comments  to: 
(202)  566-1741,  Attention  Primary 
Aluminum  NESHAP  Docket,  Docket  ID 
OAR-2002-0031. 

CBI.  Do  not  submit  information  that 
you  consider  to  be  CBI  through  EPA's 
electronic  public  docket  or  by  e-mail. 
Send  or  deliver  information  identified 
as  CBI  only  to  the  following  address: 
Roberto  Morales,  OAQPS  Document 
Control  Officer,  Mailcode  C404-02.  U.S. 
EPA,  Research  Triangle  Park,  NC  27709, 
Attention  Docket  ID  No.  OAR-2002- 
0031.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  wall  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

Woridwide  Web  (WWW).  In  addition 
to  being  available  in  die  docket,  an 
electronic  copy  of  today's  proposal  will 
also  be  available  on  the  WWW  through 


the  Technology  Transfer  Network 
(TTN).  Following  signatiue,  a  copy  of 
this  action  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  rules  at  http://www.epa.gov/ 
ttn/oarpg.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

II.  Summary  of  Proposed  Amendments 

A.  What  is  the  proposed  TOM  emission 
limitation  for  VSS2  potlines? 

B.  What  are  the  proposed  changes  to  the 
compliance  provisions? 

III.  Rationale  for  the  Proposed  Amendments 

A.  Why  are  we  proposing  to  revise  the 
POM  emission  limitation  for  VSS2 
potlines? 

B.  Why  are  we  proposing  to  revise  the 
compliance  provisions? 

rv.  Statutory  and  Executive  Order  Reviews 
A;  Executive  Order  12866:  Regulatory 
Plaiming  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  & 
Safety  Risks 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

I.  Background 

Section  112  of  the  CAA  establishes  a 
technology-based  program  to  reduce 
stationary  source  emissions  of 
hazardous  air  pollutants  (HAP)  from 
major  sources.  Major  sources  of  HAP  are 
those  that  have  the  potential  to  emit 
greater  than  10  tons/year  of  any  one 
HAP  or  25  tons/year  of  any  combination 
of  HAP.  The  CAA  requires  the  national 
emission  standards  to  reflect  the 
maximum  degree  of  reduction  in  HAP 
emissions  that  is  achievable.  This  level 
of  control  is  commonly  known  as  the 
maximum  achievable  control 
technology  (MACT). 

On  October  7, 1997,  the  EPA 
published  final  standards  (62  FR  52384) 

Quarterly  POM  Limit  (lb/ton) 

[For  a  given  number  of  potlines] 


for  the  control  of  HAP  from  primary 
aliuninum  reduction  plants  (40  CFR  part 
63,  subpart  LL).  The  rule  contains 
emission  limitations  and  standards 
applicable  to  total  fluorides  (TF),  which 
is  a  surrogate  for  hydrogen  fluoride,  and 
polycyclic  organic  matter  (POM).  These 
limits  apply  to  each  new  or  existing 
potline.  paste  production  plant,  and 
anode  bake  furnace;  they  also  apply  to 
each  n§w  pitch  storage  tank  associated 
with  primary  aluminum  production  and 
located  at  a  major  source . 

After  promidgation,  two  significant 
compliance-related  issues  were 
identified  by  the  industry.  The  concerns 
at  issue  are: 

•  Review  of  the  POM  emission  limit 
for  the  vertical  stud  Soderberg-2  (VSS2) 
subcategory  of  existing  potlines,  based 
on  the  availability  of  additional  data; 
and 

•  The  date  by  which  the  owner  or 
operator  must  conduct  a  performance 
test  to  demonstrate  initial  compliance 
for  an  existing  potline  or  anode  bake 
furnace  that  has  been  shut  down  and 
subsequently  restarted. 

We  received  a  petition  from  the 
industry  requesting  a  proposed 
rulemaking  to  revise  the  POM  emission 
limits  for  VSS2  potlines.  As  part  of  the 
request,  the  petition  included  additional 
test  data  (collected  from  1999  through 
2000)  for  all  VSS2  potlines.  We  agreed 
to  analyze  the  additional  data  and 
evaluate  the  achievability  of  the  existing 
MACT  limit  for  POM. 

n.  Summary  of  Proposed  Amendments 

A.  What  Is  the  Proposed  POM  Emission 
Limitation  for  VSS2  Potlines? 

The  VSS2  subcategory  includes  all   - 
existing  vertical  stud  Soderberg 
potlines.  Paragraph  (a)(2)(i)  in  §63.843 
of  the  existing  rule  limits  POM 
emissions  fix»m  each  existing  VSS2 
poUine  to  1.8  kilograms  (kg)  per 
Megagram  (Mg)  or  3.6  pounds  per  ton 
(lb/ton)  of  aluminum  produced  for  each 
potline.  The  proposed  amendments 
would  change  the  POM  limit  to  2.85  kg/ 
Mg  (5.7  lb/ton)  of  aluminum  produced. 
Table  2  of  subpart  LL  gives  the  POM 
emission  limits  for  potlines  at  those 
plants  that  comply  by  emissions 
averaging.  The  proposed  POM  emission 
averaging  limits  for  VSS2  potlines  are: 


2  lines 


5.0 


3  lines 


4.7 


4  lines 


4.5 


5  lines 


4.4 


6  lines 


4.3 


7  lines 


4.2 


8  lines 


4.1 
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A  justification  for  the  proposed  revised 
limits  is  discussed  further  in  section 
III.A  of  this  document. 

B.  What  Are  the  Proposed  Changes  to 
the  Compliance  Provisions? 

Section  63.847(a)  of  the  rule  currently 
requires  the  owner  or  operator  to 
demonstrate  initial  compliance  by 
speciBed  dates.  The  proposed 
amendments  would  clarify  the 
introductory  text  of  paragraph  (a)  by 
replacing  the  phrase  "demonstrate 
initial  compliance"  with  the  word 
"comply."  This  proposed  change 
distinguishes  the  compliance  date  of  the 
rule  from  the  date  by  which  a  plant 
must  actually  conduct  their  initial 
performance  test. 

Section  63.847(c)  of  the  rule  currently 
requires  the  owner  or  operator  to 
conduct  an  initial  performance  test 
during  the  first  month  following  the 
applicable  compliance  date.  For  a  new 
or  reconstructed  affected  source,  we  are 
proposing  that  the  owner  or  operator 
conduct  the  initial  performance  test  by: 

•  *rhe  180th  day  after  startup  for  a 
potline  (or  potroom  ^roup).  The  180-day 
period  would  start  when  the  first  pot  in 
a  potline  (or  potroom  group)  is 
energized. 

•  The  45th  day  after  startup  for  an 
anode  bake  furnace.  The  45-day  period 
would  start  at  the  beginning  of  the  ftrst 
anode  bake  cycle. 

•  The  30th  day  after  startup  for  a 
pitch  storage  tank  (if  the  owner  or 
operator  elects  to  conduct  an  initial 
performance  test  rather  than  a  design 
evaluation).  Today's  proposed 
amendments  would  not  change  the 
timing  of  the  initial  performance  test  for 
existing  affected  sources  (i.e..  the  initial 
performance  test  must  still  be 
conducted  during  the  ftrst  month  after 
the  compliance  date). 

We  are  also  proposing  to  add 
performance  test  dates  following  startup 
of  an  existing  potline  or  anode  bake 
furnace  that  was  shut  down  at  the  time 
compliance  would  have  otherwise  been 
required  and  subsequently  restarted. 
Again,  we  are  proposing  180  days  after 
startup  for  a  potline  (or  potroom  group) 
and  45  days  for  an  anode  bake  furnace. 
In  addition,  we  are  proposing  to  amend 
the  notification  requirements  in 
§  63.850(a)  of  the  rule  to  require 
advance  notice  to  the  Administrator  at 
least  30  days  before  restart  of  an  affected 
source  that  has  been  shut  down. 

Appendix  A  to  subpart  LL  shows  the 
requirements  in  the  General  Provisions 
(40  CFR  part  63,  subpart  A)  that  do  not 
apply  to  primary  aluminum  reduction 
plants.  We  are  also  proposing  to  amend 
appendix  A  to  reflect  the  changes  in 
performance  test  dates  and  the  new 


notification  requirement.  A  detailed 
explanation  for  the  proposed  changes  to 
the  compliance  provisions  follows  in 
section  III.B  of  this  docuiment. 

in.  Rationale  for  the  Proposed 
Amendments 

A.  Why  Are  We  Proposing  To  Revise  the 
POM  Emission  Limitation  for  VSS2 
Pothnes? 

We  received  a  petition  to  revise  the 
POM  limit  for  VSS2  potlines,  which  the 
petitioner  said  was  not  achievable.  The 
petitioner  believes  that  the  limited  data 
used  to  develop  the  original  emission 
limit  did  not  reflect  the  normal 
variability  of  VSS2  potlines.  The 
petitioner  submitted  additional  test  data 
and  requested  that  we  reevaluate  the 
achievability  of  the  original  emission 
limit.  We  agreed  to  consider  the  petition 
and  to  analyze  the  additional  data. 

When  we  promulgated  the  current 
rule,  we  based  the  POM  limit  for  VSS2 
potlines  on  data  that  consisted  of  seven 
performance  tests  from  two  potlines.  We 
used  data  for  only  two  of  the  potlines  in 
this  subcategory  because  that  was  the 
only  data  available  for  calculating  the 
MACT  floor  and  determining  the  MACT 
level  of  control.  At  that  time,  we 
assumed  that  these  tests  for  two  potlines 
represented  the  performance  level 
achievable  by  the  best  performing  VSS2 
potlines.  This  assumption  was  based  on 
the  fact  that  VSS2  potlines  are  all  of  the 
same  design,  operate  in  the  same 
manner,  use  the  same  feed  materials, 
and  employ  the  same  equipment  and 
work  practices  to  control  emissions.  We 
had  no  reason  to  believe  that  the 
original  POM  limit  associated  with 
MACT  could  not  be  achieved  by  the 
aH^ected  sources  in  the  subcategory. 

We  have  subsequently  obtained  data 
for  the  five  best-performing  potlines  in 
the  subcategory  ft'om  additional  testing 
performed  during  1999  and  2000.  The 
database  consists  of  information  from  88 
runs,  which  is  equivalent  to  29 
performance  tests,  because  one  test  is    . 
the  average  of  three  runs.  The  new  data 
cover  all  months  of  the  year,  which 
means  that  seasonal  variations  that  may 
affect  emission  control  performance 
(such  as  changes  in  ventilation  rates)  are 
included.  The  original  data  covered  a 
period  of  only  4  months,  which  does  not 
include  seasonal  variations  and  does  not 
capture  the  true  variability  over  time. 
The  expanded  database  is  far  superior  to 
the  original  database  and  more 
representative  of  the  VSS2  subcategory. 

The  expanded  database  indicates  that 
the  two  potlines  we  used  to  develop  the 
original  emission  limit  are  actually  the 
two  best-performing  potlines  in  the 
subcategory.  Moreover,  the  data  indicate 


that  the  MACT  limit  in  the  current  rule 
is  not  achievable  even  by  these  two 
potlines  on  a  continuing  basis.  We  have 
revised  the  MACT  floor  based  on  the 
expanded  database  which  is  now 
available.  The  revised  MACT  floor  level 
.of  control  is  5.7  lb/ton  of  aluminum 
instead  of  3.6  lb/ton.  We  derived  this 
new  MACT  floor  level  of  control  from 
the  currently  available  data  using  the 
same  statistical  methodology  which  we 
employed  in  the  original  rulemaking. 

Since  the  data  we  originally  utilized 
to  establish  an  emission  standard  for 
this  subcategory  indicate  that  lower 
emissions  have  been  attained  in  some 
circumstances,  we  also  evaluated  the 
new  data  to  determine  whether  a  level 
of  control  beyond  the  revised  MACT 
floor  would  be  achievable  by  the 
sources  in  this  subcategory.  We 
examined  the  factors  aftfecting  the 
operation  of  the  potlines  and  the 
techniques  used  to  control  emissions. 
The  VSS2  potlines  are  all  designed  and 
operated  in  the  same  manner  and  use 
the  same  raw  materials.  The  same 
emission  controls  and  work  practices 
are  also  applied  to  each  of  the  potlines. 
We  have  not  identified  any  obvious 
reasons  for  the  variability  in 
performance  other  than  the  normal 
variability  associated  with  processes, 
testing  procedures,  and  temporal 
variations.  In  fact,  the  performance  of 
the  various  potlines  from  test  to  test 
overlaps,  and  although  there  are  small 
differences  in  average  performance,  the 
overall  distributions  of  performance  for 
the  VSS2  potlines  are  similar. 

We  have  identified  no  changes  in 
processes,  work  practices,  or  control 
strategies  that  could  be  implemented  to 
improve  the  performance  of  an 
individual  potline.  Consequently,  we 
believe  it  is  not  practicable  for  sources 
in  the  VSS2  subcategory  to  achieve 
levels  of  control  beyond  the  MACT  floor 
on  a  consistent  basis.  Therefore,  we  are 
proposing  to  revise  the  emission  limit  to 
5.7  lb/ton,  to  represent  the  MACT  level 
of  controFfor  VSS2  potlines. 

The  petitioner  had  requested  that  we 
revise  the  emission  limit  to  7.2  lb/ton; 
however,  our  analysis  indicates  that  the 
revised  emission  limit  should  be  5.7  lb/ 
ton.  We  discussed  with  the  petitioner 
what  test  data  should  be  used  to  assess 
emission  control  performance  and  what 
procedures  should  be  used  to  analyze 
the  data.  Our  goal  was  to  be  consistent 
with  the  approach  used  for  the  original 
limit  and  also  for  limits  developed  for 
other  subcategories  of  poUines.  Based 
on  these  discussions,  we  believe  that  the 
petitioner  understands  and  accepts  our 
rationale  for  the  new  emission  limit  we 
are  proposing.  Although  this  numerical 
emission  limit  differs  bom  the  limit 


proposed  by  the  petitioner,  we  construe 
the  issuance  of  this  proposal  as  a 
decision  to  grant  the  petition. 

B.  Why  Are  We  Proposing  To  Amend  the 
Compliance  Provisions? 

Section  63.847  of  the  existing  rule 
establishes  compliance  provisions  for 
affected  sources.  Section  63.847(a)  gives 
compliance  dates  but  requires  the  owner 
or  operator  to  demonstrate  initial 
compliance  by  the  specified  dates.  Upon 
review,  we  believe  the  phrase 
"demonstrate  initial  performance" 
could  cause  misunderstanding  of  the 
rule  requirements.  For  example, 
regulatory  authorities  could  interpret 
this  provision  to  require  a  new  or 
reconstructed  affected  source  to 
demonstrate  initial  compliance  (i.e., 
conduct  the  performance  test)  at  startup. 
For  this  reason,  we  are  proposing  to 
revise  the  introductory  text  in  paragraph 
(a)  to  clearly  state  that  "the  owner  or 
operator  of  a  primary  aluminum  plant 
must  comply  with  the  requirements  of 
this  subpart  by"  the  specified  dates  in 
the  rule.  This  clarification  would  not 
change  any  of  the  compliance  dates  in 
the  existing  rule. 

Section  63.847(c)  of  the  existing  rule 
requires  the  owner  or  operator  to 
demonstrate  initial  compliance  by 
conducting  a  performance  test  for  a 
potline  or  anode  bake  furnace  "during 
the  first  month  following  the 
compliance  date."  The  rule  does  not 
address  the  questions  of  either  when 
initial  compliance  must  be 
demonstrated  for  a  new  or  reconstructed 
affected  source  or  for  an  existing 
affected  source  that  is  shut  down  and 
subsequently  restarted. 

Since  promulgation  of  the  rule,  nearly 
all  primary  aluminum  plants  in 
northwestern  States  shut  down  their 
poUines  as  a  result  of  the  short  supply 
and  high  cost  of  electric  power  in  that 
region.  Some  plants  may  ciulail 
operations  through  2003.  As  the 
electrical  power  crisis  has  eased, 
primary  aluminum  plants  have  begun 
returning  these  poUines  and  anode  bake 
furnaces  to  active  service.  In  some  cases, 
regulatory  authorities  have  interpreted 
the  rule  to  require  that  plants  conduct 
the  performance  test  for  these  potlines 
and  anode  bake  furnaces  within  the  first 
month  after  startup.  While  30  days  is 
sufficient  time  to  conduct  a  performance 
test  for  an  existing  potline  or  anode  bake 
furnace  which  is  currently  in  operation, 
we  believe  that  30  days  is  not  sufficient 
time  for  startup  conditions.  A  30-day 
period  would  require  plants  to 
demonstrate  compliance  before  the 
startup  of  a  potline  could  feasibly  be 
completed  and  to  conduct  testing  under 


conditions  that  are  not  representative  of 
normal  operation. 

Aluminum  potlines  are  unique 
emission  sources  in  the  sense  that  the 
affected  source  consists  of  numerous    * 
(100  to  150  or  more)  smelting  cells.  At 
the  beginning  of  startup,  a  small  number 
of  cells  are  charged  with  raw  materials. 
When  they  become  functional,  they 
provide  a  molten  liquid  bath  that  is 
used  to  start  up  additional  cells.  All  of 
the  cells  cannot  be  started  and  stabilized 
simultaneously  because  the  electrolytic 
chemical  process  requires  a  stable 
equilibRmn  between  the  molten  bath 
and  cell  operating  temperatures.  Until 
equilibrium  is  achieved,  the  emission 
rates  from  the  potline  are  not 
representative  of  normal  operation.  For 
these  reasons,  the  startup,  stabilization, 
and  testing  of  an  existing  potline  after 
a  long-term  shutdowm  may  require  as 
long  as  6  months  to  complete. 

Tnerefore,  we  are  proposing 
additional  time  for  initial  startup  of  new 
or  reconstructed  potlines  and  startup  of 
existing  podines  that  have  been  shut 
down  for  long  periods.  The  additional 
time  proposed  (180  days)  is  reasonable 
and  is  consistent  with  §  63.7  of  the 
General  Provisions  (40  CFR  part  63, 
subpart  A),  which  allows  up  to  180  days 
after  startup  for  existing,  new,  or 
reconstructed  affected  sources  to  come 
online,  complete  performance  tests,  and 
establish  parametric  monitoring  limits. 

Anode  oake  furnaces  do  not  nave  the 
startup  complexities  associated  with  the 
dozens  of  cells  in  a  potline.  Bake 
furnaces  are  restarted  a  few  sections  at 
a  time  and  require  several  days  rather 
than  several  weeks  to  stabilize.  For  this 
reason,  we  are  proposing  to  allow  45 
days  after  initial  startup  of  a  new  or 
reconstructed  anode  bake  furnace  or 
startup  of  an  existing  anode  bake 
furnace  that  was  shut  down  for  a  long 
period  and  subsequentiy  restarted. 

We  are  proposing  that  the  180-day 
period  for  startup  of  a  potline  begin 
when  the  first  pot  is  energized.  For  an 
anode  bake  furnace,  the  45-day  period 
would  start  at  the  beginning  of  the  first 
anode  bake  furnace  cycle.  This 
approach  is  consistent  with  the 
definition  of  startup  in  the  General 
Provisions,  "*  *  *  the  setting  in 
operation  of  an  affected  source  for  any 
purpose." 

Existing  paste  production  plants  also 
may  have  been  shut  dowm  along  with 
potlines  and  anode  bake  furnaces. 
However,  no  performance  test  or  other 
type  of  compliance  demonstration  is 
required  for  paste  plants.  Initial 
compliance  with  the  equipment 
standard  for  this  affected  source  is  based 
on  inspections  and  review  of  their 
records  to  ensure  that  the  proper 


equipment  has  been  installed.  Under  the 
rule,  unless  a  compliance  extension  is 
granted,  an  existing  paste  production 
plant  must  comply  with  the  rule  by  the 
required  date.  A  new  or  reconstructed 
paste  production  plant  tnust  meet  the 
rule  requirements  upon  startup;  this 
also  applies  if  the  plant  has  been  shut 
down  and  subsequenUy  restarted. 
However,  the  owner  or  operator  is 
required  to  provide  advance  notice  of 
the  startup. 

Section  63.847(g)  of  the  rule  allows 
the  owner  or  operator  to  demonstrate 
initial  compliance  with  the 
requirements  for  new  pitch  storage 
tanks  either  by  conducting  a 
performance  test  or  by  a  design 
evaluation.  The  proposed  amendments 
would  require  the  owner  or  operator  to 
demonstrate  initial  compliance  within 
30  days  of  the  compliance  date  if  the 
owner  or  operator  elects  to  conduct  a 
performance  test.  We  are  proposing  a 
30-day  period  because  we  believe  this  is 
adequate  time  to  complete  the  emission 
test. 

Dining  startup,  the  plant  must  meet 
all  of  the  EPA  requirements  for 
maintaining  control  equipment  and 
minimizing  emissions  as  much  as 
possible  during  the  startup  period.  We 
have  not  added  specific  requirements  to 
the  rule  because  this  is  already  required 
by  the  operation  and  maintenance 
requirements  in  §  63.6(e)  of  the  General 
Provisions.  Section  63.6(e)(3)  also 
requires  the  owner  or  operator  to 
operate  and  maintain  the  affected  source 
and  control  equipment  according  to  the 
procedures  in  the  startup,  shutdown, 
and  malfunction  plan. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  jndre  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  ur 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 
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(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the 
proposed  amendments  are  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
are  therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements  in 
the  1997  NfESHAP  for  primary 
aluminum  reduction  plants  under  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
and  has  assigned  OMB  control  number 
2060-0360.  A  copy  of  information 
collection  request  (ICR)  No.  1767.02 
may  be  obtained  from  Susan  Auby  by 
mail  at  U.S.  EPA.  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822T).  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  by  e-mail  at 
auby.susan@epa.gov,  or  by  calling  (202) 
566-1672.  A  copy  may  also  be 
downloaded  off  the  internet  at  http:// 
www.  epa  .gov/icr. 

Today's  proposed  rule  amendments 
will  have  no  impact  on  the  information 
collection  burden  estimates  made 
previously.  The  proposed  requirement 
for  advance  notification  of  startup  for  an 
existing  affected  source  that  has  been 
shut  down  has  no  impact  because 
similar  advance  notification  is  already 
required  for  a  new  or  reconstructed 
affected  source.  Consequently,  the  ICR 
has  not  been  revised. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions. 

The  U.S.  Small  Business 
Administration  defines  a  small  entity  in 
this  industry  sector  as:  (1)  A  firm  having 
no  more  than  1.000  employees;  (2)  a 
government  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 


profit  enterprise  which  is  independently 
owned  and  operated  and  that  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed 
amendments  on  small  entities,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  will  not  impose  any 
requirements  on  small  entities.  None  of 
the  plants  in  this  industry  is  classified 
as  a  small  entity. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfiinded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  amendments 
contain  no  Federal  mandates  (under  the 
regulatory  provisions  of  title  II  of  the 
UMRA)  for  State,  local,  or  tribal 
governments.  The  EPA  has  determined 


that  the  proposed  amendments  do  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  1  year.  Thus, 
today's  proposed  amendments  are  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)^  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  These 
proposed  amendments  do  not  have 
federalism  implications.  They  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments.  Thus,  Executive 
Order  13132  does  not  apply  to  the 
proposed  amendments. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

These  proposed  amendments  will  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  They  will  not 
have  substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govenunent  and  Indian  tribes. 
No  tribal  governments  own  facilities 
subject  to  the  NESHAP.  Thus,  Executive 
Order  13175  does  not  apply  to  these 
proposed  amendments. 


G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  &■ 
Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  ihe  Executive 
Order  has  the  potential  to  influence  the 
regulation.  These  proposed  amendments 
are  not  subject  to  Executive  Order  13045 
because  they  are  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

These  proposed  amendments  are  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  they  are  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  104-113; 
15  U.S.C  272  note),  directs  EPA  to  use 
voluntary  consensus  standards  in  their 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impracticable.  Voluntary  consensus 
standards  are  technical  standards  (such 
as  material  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  volimtary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 


available  and  applicable  voluntary 
consensus  standards. 

The  proposed  amendments  do  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances,  Intergovenmiental  relations. 
Primary  aluminum  reduction  plants, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  6,  2003. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  LL-{AMENDED] 

2.  Section  63.843  is  amended  by 
revising  paragraph .(a)(2)(iii)  to  read  as 
follows: 

§  63.843    Emission  limits  for  existing 
sources. 

(a)*  *  * 

(2)*   *   * 

(iii)  2.85  kg/Mg  (5.7  lb/ton)  of 
aluminum  produced  for  each  VSS2 
potline. 
***** 

3.  Section  63.847  is  amended  by: 

a.  Revising  the  introductory  text  of 
paragraph  (a);  and 

b.  Revising  paragraph  (c). 
The  revisions  read  as  follows: 

§63.847    Compliance  provisions. 

(a)  Compliance  dates.  The  owner  or 
operator  of  a  primary  aluminum  plant 
must  comply  with  the  requirements  of 
this  subpart  by: 

*        *        *        *        * 

(c)  Performance  test  dates.  Following 
approval  of  the  site-specific  test  plan, 
the  owner  or  operator  must  conduct  a 
performance  test  to  demonstrate  initial 
compliance  according  to  the  procedures 
in  paragraph  (d)  of  this  section,  ff  a 
performance  test  has  been  conducted  on 
the  primary  control  system  for  potlines 
or  for  the  anode  bake  furnace  within  the 
12  months  prior  to  the  compliance  date, 
the  results  of  that  performance  test  may 


be  used  to  demonstrate  initial 
compliance.  The  ovirner  or  operator 
must  conduct  the  performance  test: 

(1)  During  the  first  month  following 
the  compliance  date  for  an  existing 
potline  (or  potroom  group)  or  anode 
bake  furnace; 

(2)  By  the  date  determined  according 
to  the  requirements  in  paragraph 
(c)(2)(i),  (ii),  or  (iii)  of  this  section  for  a 
new  or  reconstructed  potline,  anode 
bake  furnace,  or  pitch  storage  tank  (for 
which  the  owner  or  operator  elects  to 
conduct  an  initial  performance  test): 

(i)  By  the  180th  day  following  startup 
for  a  potline  or  potroom  group.  The  180- 
day  period  starts  when  the  first  pot  in 
a  potline  or  potroom  group  is  energized. 

(ii)  By  the  45th  day  following  startup 
for  an  anode  bake  furnace.  The  45-day 
period  starts  at  the  beginning  of  the  first 
anode  bake  cycle. 

(iii)  By  the  30th  day  following  startup 
for  a  pitch  storage  tank.  The  30-day 
period  starts  when  the  tank  is  first  used 
to  store  pitch. 

(3)  By  the  date  determined  according 
to  the  requirements  in  paragraph 
(c)(3)(i)  or  (ii)  of  this  section  for  an 
existing  potline  or  anode  bake  furnace 
that  was  shut  down  at  the  time 
compliance  would  have  otherwise  been 
required  and  is  subsequently  restarted: 

(i)  By  the  180th  day  following  startup 
for  a  potline  or  potroom  group.  The  180- 
day  period  starts  when  the  first  pot  in 
a  potline  or  potroom  group  is  energized. 

(ii)  By  the  45th  day  following  startup 
for  an  anode  bake  furnace.  The  45-day 
period  starts  at  the  beginning  of  the  first 
anode  bake  cycle. 
***** 

4.  Section  63.850  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)(7)  and  removing  the 
period  at  the  end  of  paragraph  (a)(8)  and 
replacing  it  with  ";  and"  and  by  adding 
new  paragraph  (a)(9)  to  read  as  follows: 

§  63.850    Notification .  reporting,  and 
recordkeeping  requiremente. 

(a)  *  *  * 

(9)  One-time  notification  of  startup  of 
an  existing  potline  or  potroom  group, 
anode  bake  furnace,  or  paste  production 
plant  that  was  shut  down  for  a  long 
period  and  subsequently  restarted.  The 
owner  or  operator  must  provide  written 
notice  to  the  Administrator  at  least  30 
days  before  the  startup. 
*        *        *  ,      *        * 

5.  Table  2  to  subpart  LL  is  amended 
by  revising  the  entry  for  "VSS2 
potlines"  to  read  as  follows: 
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Table  2  to  Subpart  LL.— Potline  POM  Limits  for  Emission  Averaging 

Type 

Quarterly  POM  licnit  (lb/ton) 
(for  given  number  of  potllnes] 

2  lines 

3  lines                    4  lines                    5  lines                    6  lines 

7  lines 

8  lines 

* 

VSS2  ... 

5.0 

•                               •                               •                               •               • 

4.7                              4.5                              4.4                              4.3    . 

• 

4.2 

« 
4.1 

6.  Appendix  A  to  subpart  LL  is 
amended  by: 

a.  Revising  the  title  of  Appendix  A; 


b.  Adding  a  new  entry  for 
§  63.7(a)(2)(ii)  and  (iii)  in  numerical 
order;  and 


c.  Adding  a  new  entry  for  §  63.9(b)(1)- 
(b)(5)  in  numerical  order. 

The  revisions  and  additions  read  as 
follows: 


Appendix  A  to  Subpart  LL.— Applicability  of  General  Provisions  (40  CFR  part  63,  subpart  A) 


General  provisioins 
citation 


Requirement 


Applies  to  subpart  LL 


Comment 


63.7(a)(2)  (ii)  and  (iii)    Performance     testing      require-    No Subpart  LL  specifies  perfomiance  test  dates. 

ments. 

« 
•  •  *  *-  *  *  • 

63.9(b)  (1)-(b)(5) Initial  notifications Ves,  except  as  noted  in  "com-     §  63.850(a)(9)  includes  requirement  for  startup  of 

ment"  column.  an  existing  affected  source  that  fias  been  shut 

down. 


(FR  Doc.  03-6303  Filed  .3-14-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  74 

[DA  03-622;  Rhl-1 0666] 

National  Translation  Association's 
Petition  for  Rulemalcing  To  Establish  a 
Rural  Translator  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  petition  for 
rulemaking. 

SUMMARY:  The  Media  Bureau  ("Bureau") 
seeks  comment  on  a  proposal  to 
establish  a  "Rural  Translator  Service." 
The  National  Translator  Association 
asserts  that  implementation  of  this 
service  will  help  to  ensure  the  delivery 
of  broadcast  services  to  rural  areas. 
According  to  National  Translator 
Association,  the  Commission's  goals  of 
transitioning  broadcast  television  from 
analog  to  digital  service,  providing  for 
availability  and  attendant  benefits  of 
high  definition  television,  and 
providing  for  free  over-the-air  broadcast 
television,  both  commercial  and  non- 
commercial, can  only  be  accomplished 


in  rural  areas  by  the  use  of  translator 
stations. 

DATES:  Comments  due  on  or  before  May 
16,  2003.  Reply  comments  due  on  or 
before  June  16,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Lemer  (202)  418-7066,  Video  Division, 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Public 
Notice,  RM-10666,  released  March  6, 
2003.  The  full  text  of  this  Public  Notice 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Room,  Room  CY-A257. 
Portals  II,  445  12th  Street,  SW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY  B402, 
Washington.  DC  20554. 

Sjrnopsis  of  Public  Notice 

The  National  Translator  Association 
("NTA")  seeks  to  establish  a  "Rural 
Translator  Service."  Among  other 
things,  NTA  proposes  that  in  order  for 
an  applicant  to  apply  in  this  "Rural 
Translator  Service,"  it  must  propose  a 
translator  that  can  provide  a  signal  to  an 


area  in  which  its  residents  are  unable  to 
receive  at  least  four  "free"  primary  over- 
the-air  television  signals,  based  on  a 
combination  of  predictive  methods.  For 
areas  outside  the  predicted  Grade  B 
contour  of  a  television  station,  the  NTA 
would  presume  that  no  service  is 
received.  For  areas  within  a  predicted 
Grade  B  contour,  applicants  would  be 
permitted  to  use  the  "Longley  Rice 
Terrain  Dependant  Population  Count" 
and  the  methods  prescribed  in  the  FCC 
Office  of  Engineering  and  Technology 
Bulletin  69  ("OET  69")  to  show  that 
actual  service  is  not  available.  NTA  also 
proposes  to  limit  the  effective  radiated 
power  of  these  stations  to  1  kilowatt  for 
UHF  Translators  and  100  watts  for  VHP 
Translators.  The  NTA  proposes  that 
applications  for  stations  in  the  Rural 
Translator  Service  be  processed  on  an 
expedited  basis  using  a  "one-day  rolling 
window  or  day-by-day  cutoff 
procedures  for  mutually  exclusive 
applications"  in  lieu  of  the 
Commission's  filing  window  procedures 
for  the  Low  Power  Television  Service. 

Pursuant  to  sections  1.415  and  1.419 
of  the  Conunission's  rules,  47  CFR 
1.415,  1.419,  interested  parties  may  file 
comments  on  or  before  May  16,  2003, 
and  reply  comments  on  or  before  June 
16,  2003.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
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copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (1998). 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/cgb/ecfs/. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If  ' 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  U.S. 
Postal  Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  conunenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form."  A  sample 
form  and  directions  will  be  sent  in 
reply.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four  • 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  ~ 

Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail). 

The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Conunercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW..  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary. 
Federal  Communications  Commission. 

Federal  Communications  Commission. 
Barbara  A-  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

(FR  Doc.  03-6274  Filed  3-14-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  21 

RIN  1018-AI39 

Migratory  Bird  Permits;  Regulations 
for  Double-Crested  Cormorant 
Management 

AGENCY:  Fish  and  Wildlife  Service, 

Interior.    • 

ACTION:  Proposed  rule. 

SUMMARY:  Increasing  populations  of  the 
double-crested  cormoranl 
[Phalacrocorax  auritus)  have  caused 
biological  and  socioeconomic  resource 
conflicts.  In  November  2001,  the  U.S. 
Fish  and  Wildlife  Service  (Service  or 
we)  completed  a  draft  Environmental 
Impact  Statement  (DEIS)  on  double- 
crested  cormorant  management.  The 
proposed  action  in  the  DEIS  was 
Alternative  D.  This  action  entailed: 
revising  the  existing  aquaculture 
depredation  order  to  allow  winter  roost 
control;  establishing  a  new  depredation 
order  to  protect  public  resources  from 
cormorant  damages;  and  revising 
Director's  Order  27  to  allow  lethal  take 
of  double-crested  cormorants  at  public 
fish  hatcheries. 

DATES:  Comments  on  this  proposed  rule 
will  be  accepted  through  May  16,  2003. 

Comments  on  the  information 
collection  aspects  of  this  proposed  rule 
will  be  considered  if  received  by  May 
16.  2003.  The  Office  of  Management  and 
Budget  (OMB)  has  up  to  60  days  to 
approve  or  disapprove  information , 
collection  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration,  your  comments  should 
be  received  by  OMB  by  April  16,  2003. 
ADDRESSES:  Comments  can  be  mailed  to 
the  Division  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  Mail 
Stop  MBSP-4107,  Arlington,  Virginia 
22203;  or  e-mailed  to 
cormorants@fws.gov;  or  faxed  to  703/ 

358-2272. 

Comments  specific  to  the  information 
collection  aspects  of  the  proposed  rule 
should  be  mailed  to  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Department  of  Interior  Desk 
Officer,  725  17th  Street,  NW., 
Washington,  DC  20503,  and  Anissa 
Cragh'ead,  Service  Information 
Collection  Clearance  Officer.  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive,  Mail  Stop  222.  Arlington.  VA 
22203;  anissa_craghead@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Millsap.  Chief.  Division  of 


Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service  (see  ADDRESSES).    ' 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  is  the  Federal  agency 
with  primary  responsibility  for 
managing  migratory  birds.  Our  authority 
is  based  on  the  Migratory  Bird  Treaty 
Act  (MBTA)  (16  U.S.C.  703  et  seq.), 
which  implements  conventions  with 
Great  Britain  (for  Canada),  Mexico. 
Japan,  and  Russia.  The  double-crested 
cormorant  (DCCO)  is  federally  protected 
under  the  1972  amendment  to  the 
Convention  for  the  Protection  of 
Migratory  Birds  and  Game  Mammals. 
February  7, 1936,  United  States-Mexico, 
as  amended,  50  Stat.  1311,  T.S.  No.  912. 
The  take  of  DCCOs  is  strictly  prohibited 
except  as  authorized  by  regulations 
implementing  the  MB'TA. 

The  authority  for  the  proposed 
regulations  set  forth  in  this  rule  is  the 
MBTA,  which  authorizes  the  Secretary, 
subject  to  the  provisions  of,  and  in  order 
to  carry  out  the  piu-poses  of,  the 
applicable  conventions,  to  determine 
wheri,  if  at  all,  and  by  what  means  it  is 
compatible  with  the  terms  of  the 
conventions  to  allow  the  killing  of 
migratory  birds.  DCCOs  are  covered 
under  the  terms  of  the  Convention  for 
the  Protection  of  Migratory  Birds  and 
Game  Mammals  with  Mexico.  The 
DCCO  is  a  non-game,  non-insectivorous 
bird  for  which  the  applicable  treaty  does 
not  impose  specific  prohibitions  or 
requirements  other  than  the  overall 
purpose  of  protection  so  as  not  to  be 
exterminated  and  to  permit  rational 
utilization  for  sport,  food,  commerce, 
and  industry.  In  the  DEIS  for  this 
proposed  action,  the  Service  has 
considered  all  of  the  statutory  factors  as 
well  as  compatibility  with  the 
provisions  of  the  convention  with 
Mexico.  The  Russian  convention 
(Convention  between  the  United  States 
of  America  and  the  Union  of  Soviet 
Socialist  Republics  Concerning  the 
Conservation  of  Migratory  Birds  and 
Their  Environment,,  concluded 
November  19, 1976)  provides  an 
authority  to  cover  E)CCOs  even  though 
not  listed  in  the  Appendix.  To  the 
extent  we  choose  to  apply  the 
convention,  it  contains  an  exception 
from  the  prohibitions  that  may  be  made 
for  the  protection  against  injury  to 
persons  or  property.  We  note,  therefore, 
that  there  is  no  conflict  between  our 
responsibility  for  managing  migrator}' 
birds  and  our  proposed  action. 

Regulations  governing  the  issuance  of 
permits  for  migratory  birds  are 
contained  in  title  50,  Code  of  Federal 
Regulations,  parts  13  and  21. 
Regulations  in  subpart  D  of  part  21  deal 
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specifically  with  the  control  of 
depredating  birds.  Section  21.41 
outlines  procedures  for  issuing 
depredation  permits.  Sections  21.43 
through  21.47  deal  with  special 
depredation  orders  for  specific  species 
of  migratory  birds  to  address  particular 
problems  in  specific  geographical  areas. 
While  the  Service  has  the  primary 
responsibility  for  regulating  DCCO 
management,  on-the-ground 
management  activities  are  largely 
carried  out  by  entities  such  as  State  fish 
and  wildlife  agencies,  wildlife  damage 
control  agencies  such  as  thd  Wildlife 
Services  program  of  the  U.S. 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service  (APHIS/ 
WS)  and,  in  some  cases,  by  private 
citizens. 

This  proposed  rule  is  directly  related 
to  the  DEIS  on  DCCO  management  that 
was  completed  in  November  2001  and 
made  available  for  public  comment  via 
a  Federal  Register  notice  of  December  3, 
2001  (66  FR  60218).  Copies  of  the  DEIS 
may  be  obtained  by  writing  us  (see 
ADDRESSES)  or  by  downloading  it  from 
oiu  Web  site  at  http:// 
migratorybirds.fws.gov/issues/ 
cormorant/ deis/ deis.html.  The  Wires  et 
al.  report  "Status  of  the  double-crested 
cormorant  in  North  America," 
mentioned  in  a  Federal  Register  notice 
of  November  8,  1999  (64  FR  60826),  may 
also  be  dov\mloaded  at  http:// 
migratorybirds.fws.gov/issues/ 
cormorant/status.pdf. 

APHIS/WS  was  a  cooperating  agency 
in  the  development  of  the  DEIS. 
Additionally,  States  and  Canadian 
provinces  were  involved  through  the 
International  Association  of  Fish  and 
Wildlife  Agencies.  The  DEIS  examined 
six  management  alternatives  for 
addressing  conflicts  with  DCCOs:  (A) 
No  action,  (B)  Nonlethal  control,  (C) 
Increased  local  damage  control,  (D) 
Public  resource  depredation  order,  (E) 
Regional  population  reduction,  and  (F) 
Regulated  hunting.  The  proposed 
action/preferred  alternative  in  the  DEIS 
was  alternative  D.  This  alternative  is 
intended  to  enhance  the  ability  of 
resource  agencies  to  deal  with 
immediate,  local  concerns  by  giving 
them  more  management  flexibility.  To 
address  DCCO  populations  from  a 
broader  and  more  coordinated 
perspective,  a  population  objectives 
approach  will  need  to  be  considered 
over  the  longterm.  In  the  future,  if 
supported  by  biological  evidence  and 
appropriate  monitoring  resources,  the 
Service  may  authorize  management  that 
focuses  on  setting  and  achieving 
regional  population  goals.  At  that  time, 
a  cormorant  management  plan  will  be 
developed.  Until  then,  our  strategy  will 


continue  to  focus  on  alleviating 
localized  damages. 

In  addition  to  establishing  a  public 
resource  depredation  order,  alternative 
D  would  make  two  other  changes  to  the 
current  management  program.  It  would 
also  revise  50  CFR  21.47,  the 
depredation  order  for  double-crested 
cormorants  at  aquaculture  facilities,  and 
revise  Director's  Order  27.  The 
establishment  of  the  public  resource 
depredation  order  and  the  revision  of 
the  aquaculture  depredation  order 
require  us  to  amend  the  regulations  in 
50  CFR,  part  21,  governing  the  issuance 
of  migratory  bird  permits.  This 
proposed  rule  outlines  those 
amendments,  clarifying  the  proposed 
action  presented  in  the  DEIS. 

The  Service  received  many  comments 
as  a  result  of  the  public  review  of  the 
DEIS.  In  consideration  of  these 
comments,  we  are  proposing  to  make 
some  modifications  to  the  proposed 
action.  A  description  of  these  changes 
follows.  In  this  proposed  rule,  the 
public  resource  depredation  order  will: 
(1)  Apply  to  24  States  (those  States 
where  Interior  and  Southern  DCCO 
populations  present  the  greatest  risk  to 
public  resources);  (2)  apply  specifically 
to  State  fish  and  wildlife  agencies, 
federally  recognized  Tribes,  and  APHIS/ 
WS,  rather  than  to  "State,  Tribal,  and 
Federal  land  management  agencies"  as 
stated  in  the  DEIS,  in  order  to 
streamline  cormorant  control  activities 
and  give  more  responsibility  to  APHIS/ 
WS,  the  primary  Federal  agency 
responsible  for  alleviating  wildlife 
damage  conflicts;  (3)  apply  only  to  land 
and  freshwater  (not  saltwater),  since  all 
of  the  docimiented  fisheries  impacts 
occur  in  freshwater;  and  (4)  allow  egg 
oiling,  egg  and  nest  destruction,  cervical 
dislocation,  shooting,  and  CO; 
asphyxiation  instead  of  "shooting,  egg 
oiling  or  destruction,  and  nest 
destruction."  Although  we  do  not 
believe  these  modifications  will  result 
in  significant  changes  to  our  analysis  in 
the  DEIS,  we  will  address  any  changes 
to  our  impact  analysis,  as  appropriate, 
in  the  Final  EIS. 

Population  Status  of  the  Double-Crested 
Cormorant 

The  information  in  this  section  is 
derived  from  the  DEIS  (to  obtain  a  copy, 
see  ADDRESSES).  The  DCCO  is  the  most 
abundant  and  widespread  of  six  native 
species  of  cormorants  that  occur  in  the 
United  States.  Population  increase  and 
range  expansion  in  recent  years  have 
followed  significant  declines  in  DCCO 
numbers  that  occurred  in  the  1960s  and 
early  1970s,  largely  due  to  negative 
reproductive  effects  [e.g.,  eggshell 
thinning)  associated  with 


organochlorine  contaminants  such  as 
DDT  (Postupalsky  1978,  Weseloh  et  al. 
1983,  Weseloh  et  al.  1995).  Factors 
contributing  to  the  resurgence  of  DCCO 
populations  include  reduced  levels  of 
environmental  contaminants,  increased 
food  availability  in  breeding  and 
wintering  areas,  and  reduced  human 
persecution  associated  with  MBTA 
protection  (Ludwig  1984,  Vermeer  and 
Rankin  1984,  Price  and  Weseloh  1986, 
Fox  and  Weseloh  1987,  Hobson  et  al. 
1989,  Weseloh  et  al.  1995,  Wires  et  al. 
2001).  Tyson  et  al.  (1999)  conservatively 
estimated  the  total  population  of  DCCOs 
in  the  United  States  and  Canada  at 
greater  than  1  million  birds,  including 
breeding  and  nonbreeding  individuals, 
but  probably  closer  to  2  million.  We 
estimate  that  the  current  continental 
population  of  DCCOs  is  approximately  2 
million  birds.  Although  historical 
information  about  DCCO  populations  is 
limited  (Hatch  1995),  we  can  conclude, 
based  on  available  estimates  of  past 
breeding  numbers,  that  population 
levels  are  greater  now  than  in  the  past. 
The  long  term  sustainability  of  DCCO 
populations  is  unlikely  to  be  affected  by 
the  management  actions  authorized  in 
this  proposed  rule.  This  will  be  ensured 
by  regular  resource  monitoring  activities 
as  described  in  the  EIS. 

According  to  Breeding  Bird  Survey 
(BBS)  data,  DCCOs  in  the  United  States 
increased  at  a  statistically  significant 
average  rate  of  7.9  percent  per  year 
between  1975  and  2000  (Sauer  et  al. 
2001).  Within  this  period,  growth  rates 
of  regional  populations  varied 
substantially.  Five  different  breeding 
populations  are  generally  recognized: 
Atlantic,  Interior,  Southern,  and  Pacific 
Coast  and  Alaska.  Recent  population 
expansion  has  blurred  the  boundaries 
for  the  Interior,  Atlantic,  and  Southern 
populations  (Hatch  and  Weseloh  1999, 
Wiresef  a/.  2001). 

Atlantic.  Approximately  23  percent  of 
the  DCCO  breeding  population  is  found 
in  the  Atlantic  region  (Tyson  et  al. 
1999),  which  extends  along  the  Atlantic 
coast  from  southern  Newfoundland  to 
New  York  City  and  Long  Island  (Wires 
et  al.  2001).  Atlantic  DCCOs  are 
migratory  and  occur  with  smaller 
numbers  of  great  cormorants 
(Phalacrocorax  carbo).  From  the  early 
1970s  to  the  early  1990s,  the  Adantic 
population  increased  from  about  25,000 
pairs  to  96,000  pairs  (Hatch  1995). 
While  this  population  declined  by  6.5 
percent  overall  in  the  early  to  mid- 
1990s,  some  colonies  were  still 
increasing  during  this  period.  The  most 
recent  estimate  of  the  Atlantic 
population  is  >85,510  breeding  pairs 
(Tyson  et  al.  1999). 
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Interior.  Nearly  70  percent  of  the 
DCCO  breeding  population  is  found  in 
the  Interior  region  (Tyson  et  al.  1999), 
which  reaches  across  the  prairie 
provinces  of  Canada,  includes  the 
Canadian  and  U.S.  Great  Lakes,  and 
extends  west  of  Minnesota  to 
southwestern  Idaho  (Wires  et  al.  2001). 
Interior  DCCOs  are  strongly  migratory 
and,  in  the  breeding  months,  are 
concentrated  in  the  northern  prairies, 
with  the  Canadian  province  of  Manitoba 
hosting  the  largest  number  of  breeding 
DCCOs  in  NorUi  America  (Wires  et  al. 
2001).  Additionally,  large  numbers  of 
Interior  DCCOs  nest  on  or  around  the 
Great  Lakes  (Hatch  1995,  Wires  et  al. 
2001).  Since  1970,  when  89  nests  were 
counted  during  a  severe  pesticide 
induced  population  decline  (Weseloh  et 
al.  1995),  DCCO  numbers  have 
increased  rapidly  in  the  Great  Lakes, 
'  with  breeding  surveys  in  2000 
estimating  115,000  nests  there  (Weseloh 
et  al.  2002).  From  1990  to  1997,  the 
overall  growth  rate  in  the  Interior  region 
was  estimated  at  6  percent  with  the 
most  dramatic  increases  occurring  in 
Ontario,  Michigan,  and  Wisconsin.  The 
Interior  population  (including  Canada) 
numbers  >256,212  breeding  pairs 
(Tyson  et  al.  1999). 

Southern.  The  Southern  region 
includes  Alabama,  Arkansas,  Florida, 
Georgia,  Louisiana.  Mississippi,  North 
Carolina,  Oklahoma,  South  Carolina, 
Teimessee,  and  Texas  (Wires  et  al. 
2001).  Most  DCCOs  in  this  region  are 
wrinter  migrants  from  the  Interior  and 
Atlantic  regions;  the  number  of  these 
wintering  birds  has  increased 
dramatically  in  recent  years  (Dolbeer 
1991,  Glahn  and  Stickley  1995,  Jackson 
and  Jackson  1995,  Glahn  et  al.  2000). 
Surveys  conducted  by  APHIS/WS 
biologists  suggest  that  winter  numbers 
in  the  delta  region  of  Mississippi  have 
increased  by  nearly  225  percent  since 
the  early  1990s  (over  73,000  DCCOs 
were  coimted  in  the  2601-2002  winter 
surveys;  G.  Ellis,  unpubl.  data). 
Breeding  DCCOs  in  this  region  are  also 
on  the  rise,  with  some  nesting 
occurrences  representing  first  records 
and  others  recolonizations  (Wires  et  al. 
2001).  Today,  approximately  4  percent 
of  the  DCCO  breeding  population  occurs 
in  this  region,  numbering  >1 3.604 
breeding  pairs  with  an  estimated  annual 
growth  rate  of  2.6  percent  (Tyson  et  al. 
1999). 

Pacific  Coast  and  Alaska. 
Approximately  5  percent  of  the  DCCO 
breeding  population  is  foxmd  along  the 
Pacific  coast  (Tyson  et  al.  1999),  which 
extends  from  Alaska  down  the  coastline 
to  Mexico  and  includes  some  inland 
colonies  (Wires  et  al.  2001).  Numbers 
were  most  recenUy  estimated  at  >1 7,084 


breeding  pairs  with  approximately  12 
percent  in  Alaska  (Tyson  et  al.  1999). 
Along  the  coast  from  British  Columbia 
to  Mexico,  past  estimates  numbered 
nearly  22,000  nesting  pairs  (Hatch 
1995).  However,  significant  changes 
occurred  in  the  1990s,  with  large 
increases  documented  at  the  Coliunbia 
River  estuary  (Oregon)  and  inland  at  the 
Salton  Sea  (California)  and  sharp 
declines  observed  in  coastal  British 
Columbia  and  Washington  (Wires  et  al. 
2001).  Tyson  et  al.  (1999)  estimated  the 
annual  rate  of  change  of  the  Pacific 
Coast  DCCO  population  (including 
Alaska)  at  -  7.9  percent 

Impacts  of  Double-Crested  Cormorants 
on  Public  Resources 

Fish.  Effects  of  DCCO  predation  on  a 
given  fish  population  are  dependent  on 
variables  including  the  number  of  birds 
present,  the  time  of  year  at  which 
predation  is  occurring,  prey  species 
composition,  and  physical 
characteristics  such  as  depth  or 
proximity  to  shore  (which  affect  prey 
accessibility).  Environmental  and 
human-induced  factors  that  affect  fish 
populations  can  be  classified  as 
biological  [e.g.,  overexploitation,  exotic 
species,  etc.),  chemical  (e.g.,  water 
quality,  nutrient  and  contaminant  ' 
loading,  etc.),  or  physical  [e.g.,  dredging, 
dam  construction,  hydropower 
operation,  siltation,  etc.).  Such  activities 
may  lead  to  changes  in  species  density, 
diversity,  or  composition  due  to  direct 
effects  on  year-class  strength, 
recruitment,  spawning  success, 
spawning  or  nursery  habitat,  or 
competition  (USFWS  1995).  Based  on  a 
review  of  the  DCCO  diet  literature, 
commercially  and  recreationally 
valuable  fish  do  not  generally  make  up 
a  large  proportion  of  DCCO  diet  but 
there  are  localized  exceptions  (Trapp  et 
al.  1999,  Wires  et  al.  2001).  While 
increasing  DCCO  populations  do  not 
appear  to  "be  causing  widespread 
negative  impacts  to  fish  populations, 
there  is  evidence  that  DCCO  predation 
has  had  a  detrimental  effect  in  some 
areas.  For  example,  research  efforts  in 
New  York's  Oneida  Lake  and  eastern 
Lake  Ontario  have  examined  data  on 
DCCO  diets  and  fish  populations  and 
concluded  that  cormorant  predation  is 
likely  a  significant  source  of  fish 
mortality  negatively  impacting 
recreational  catch  (Adams  1999, 
Rudstam  2000,  Lantry  et  al.  1999). 

Literature  on  DCCO  feeding  habits 
and  fisheries  impacts  has  shown  that: 
(1)  DCCOs  are  a  generalist  fish  predator 
with  prey  selection  varying 
opportimistically  throughout  the 
seasons  and  among  locations;  (2) 
present  composition  of  cormorant  diet 


has  been  strongly  influenced  by  human- 
induced  changes  in  the  natural  balance 
of  fish  stocks;  (3)  an  impact  can  occur 
at  different  scales,  such  that  ecological 
effects  on  fish  populations  are  not 
necessarily  the  same  as  effects  on 
recreational  or  commercial  catches,  oi" 
vice  versa;  (4)  cormorant  impact  is 
generally  most  significant  in  artificial, 
highly  managed  situations;  (5) 
cormorant  diet  typically  consists  of  low 
percentages  of  sport  fish,  but 
conclusions  about  fisheries  impacts 
cannot  be  based  on  diet  studies  alone; 
and  (6)  conflicts  with  cormorants  will 
vary  locally  since  ecological  conditions 
vary  locally. 

Other  Birds.  Weseloh  et  al.  (2002) 
observed  that  nesting  DCCOs  could 
impact  other  colonial  waterbifds  in  at 
least  three  ways:  by  DCCO  presence 
limiting  nest  site  availability,  by  DCCOs 
direcdy  taking  over  nest  sites,  or  by 
falling  guano  and  nesting  material  from 
DCCO  nests  leading  to  the  abandoimient 
of  nests  below.  Habitat  destruction  is 
another  concern  reported  by  biologists 
(USFWS  2001).  The  significance  of 
EKXO-related  effects  on  other  birds 
varies  with  scale.  While  large-scale 
impacts  on  regional  or  continental  bird 
populations  have  not  been  dociunented 
(Cuthbert  et  al.  2002),  there  is  evidence 
that  species  such  as  black-crowned 
night  herons,  common  terns,  and  great 
egrets  can  be  negatively  impacted  by 
DCCOs  at  a  site-specific  level  (Jarvie  et 
al.  1999,  Shieldcastle  and  Martin  1999. 
USFWS  2001,  Weseloh  et  al.  2002). 
Biologists  from  several  States  and 
provinces  have  reported  or  expressed 
concern  about  impacts  to  other  bird 
species  associated  with  increased 
cormorant  abundance  (Wires  et  al.  2001 , 
USFWS  2001). 

Vegetation  and  Habitat.  Cormorants 
destroy  their  nest  trees  by  both  chemical 
and  physical  means.  Cormorant  guano, 
or  excrement,  is  highly  acidic  and  kills 
ground  vegetation  and  eventually  the 
nest  trees.  In  addition,  cormorants 
damage  vegetation  by  stripping  leaves 
for  nesting  material  and  by  breaking 
branches  due  to  the  combined  weight  of 
the  birds  and  thefr  nests.  Vegetation  and 
habitat  destruction  problems  tend  to  be 
localized  in  nature.  For  example, 
resource  professionals  from  the  Great 
Lakes  region  are  concerned  about  loss  of 
plant  diversity  associated  with 
'  increasing  cormorant  numbers  at  some 
breeding  sites  (Weseloh  and  Ewins 
1994,  Moore  et  al.  1995,  Lemmon  et  al. 
1994,  Bedard  et  al.  1995,  Shieldcastle 
and  Martin  1999). 

Aquaculture.  Cormorant  depredation 
at  commercial  aquaculture  facilities, 
particularly  those  in  the  southern 
'  catfish-producing  region,  remains 
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economically  significant.  DCCOs  move 
extensively  within  the  lower 
Mississippi  valley  during  the  winter 
months  (Dolbeer  1990).  In  the  delta 
region  of  Mississippi,  cormorants  have 
bden  found  to  forage  relatively  close  to 
their  night  roosting  locations  with  most 
birds  traveling  an  average  distance  of 
less  than  20  km  from  their  night 
roosting  locations  to  their  day  roosts 
(King  et  al.  1995).  Cormorants  that  use 
day  roosts  within  the  catfish-jn-oducing 
regions  of  the  delta  typically  forage  at 
aquaculture  facilities:  USDA  researchers 
concluded  that  as  much  as  75  percent  of 
the  diet  of  DCCOs  in  these  areas  consists 
of  catfish  (Glahn  e^  al.  1999).  Losses 
from  cormorant  predation  on  fingerling 
catfish  in  the  delta  region  of  Mississippi 
have  been  estimated  at  approximately 
49  million  fingerlings  each  winter, 
valued  at  $5  million.  Researchers 
estimate  the  value  of  catfish  at  harvest 
to  be  about  5  times  more  than  the 
replacement  cost  of  fingerlings.  placing 
the  total  value  of  catfish  consumed  by 
DCCOs  at  approximately  $25  million 
(Glahn  et  al.  2000).  Total  sales  of  catfish 
growers  in  Mississippi  amounted  to 
$261  million  in  2001  (USDA-NASS 
2002). 

Revisions  to  the  aquaculture 
depredation  order  in  this  proposed  rule 
would  authorize  APHIS/WS  personnel 
to  conduct  winter  roost  control  in  the 
area  of  aquaculture  facilities.  In  recent 
years,  APHIS/WS  has  been  involved 
extensively  with  nonlethal  roost 
harassment  efforts  to  reduce  DCCO 
depredation  on  aquacultiu^  facilities  in 
the  southern  U.S.  The  Service  trusts 
APHIS/WS  personnel  to  decide  which 
damage  management  techniques  are 
most  appropriate  in  a  given  situation 
and  is  therefore  not  requiring  that 
nonlethal  strategies  be  used  first. 

Hatcheries.  DCCO  impacts  to 
hatcheries  are  related  to  predation, 
stress,  disease,  and  financial  losses  to 
both  hatcheries  and  recipients  of 
hatchery  stock.  Hatchery  fish  may  be 
stressed  by  the  presence  of  DCCOs, 
wounds  caused  by  unsuccessful  attacks, 
and  noisemakers  used  to  scare  away 
DCCOs.  This  stress  caa  lead  to  a 
decrease  in  growth  factors  as  feeding 
intensity  decreases.  Additionally, 
disease  and  parasites  can  be  spread 
more  easily  by  the  presence  of  fish- 
eating  birds.  State  and  Federal  hatchery 
managers,  particularly  in  the  upper 
midwest  (e.g..  Wisconsin,  Michigan) 
and  the  south  (e.g..  Arizona,  Louisiana, 
Oklahoma.  Texas),  have  reported 
significant  depredation  problems  at 
hatcheries  (USFWS  2001).  Currently, 
Director's  Order  No.  27,  "Issuance  of 
Permits  to  Kill  Depredating  Migratory 
Birds  at  Fish  Cultural  Facilities," 


dictates  that  "kill  permits  (for  fish- 
eating  birds)  will  be  issued  for  use  at 
public  facilities  only  when  it  has  been 
demonstrated  that  an  emergency  or  near 
emergency  exists  and  an  (APHIS/WS) 
official  certifies  that  all  other  deterrence 
devices  and  management  practices  have 
failed."  The  two  depredation  orders  that 
we  are  proposing  would  supercede  this 
Director's  Order  (for  DCCOs  only)  by 
giving  managers  at  State  and  Federal 
fish  hatcheries  more  authority  to  control 
DCCOs  to  protect  fish  stock. 

Environmental  Consequences  of 
Proposed  Action 

We  analyzed  our  proposed  action  in 
the  DEIS.  We  predict  the  proposed 
action  will  not  have  significant  negative 
impacts  on  DCCO  populations,  will 
benefit  fisheries  in  some  situations,  will 
not  adversely  affect  federally  protected 
species  (i.e.,  those  protected  under  the 
MBTA  or  the  Endangered  Species  Act), 
will  contribute  to  protection  of 
vegetation  and  habitat  in  some 
situations,  and  will  help  reduce 
depredation  at  private  aquacultural 
facilities  and  State  and  Federal 
hatcheries. 

I 

References 

A  complete  list  of  citation  references 
is  available  upon  request  from  the 
Division  of  Migratory  Bird  Management 
(see  ADDRESSES). 

Public  Comment  Solicitation 

If  you  wish  to  comment  on  this 
proposed  rule,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  We  may  accept  comments  on 
the  degree  to  which  the  rule's  data 
sources  comply  with  Service 
information  quality  guidelines  (these 
guidelines  can  be  found  at  http:// 
irm  .fws.gov/infoguidelines/).You  may 
mail  comments  to  the  location  listed  in 
ADDRESSES.  You  may  also  comment  via 
the  Internet  to:  cormorants@fws.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  RIN  1018- 
AI39"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  us  by  phone  at 
703/358-1714.  You  may  also  fax  your 
comments  to  703/358-2272.  Finally, 
you  may  hand  deliver  comments  to  the 
location  listed  in  ADDRESSES.  Our 
practice  is  to  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review,  by 
appointment,  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 


address  6t>m  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondents's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organization  or  businesses  available  for 
public  inspection  in  their  entirety. 

Cormorant  Regulations  Under  the 
Proposed  Action 

This  proposed  rule  would  implement 
the  DEIS  proposed  action  in  the 
following  ways:  it  would  (1)  revise  the 
1998  aquaculture  depredation  order  that 
allows  APHIS/WS  to  protect  public  and 
private  aquacultural  stock  in  the  13 
States  listed  in  50  CFR  21.47  by  also 
allowing  the  take  of  DCCOs  at  winter 
roost  sites;  and  (2)  establish  a  new 
depredation  order  authorizing  State  fish 
and  wildlife  agencies,  federally 
recognized  Tribes,  and  APHIS/WS  to 
take  DCCOs  without  a  Federal  permit  to 
protect  public  resources  on  public  and 
private  lands  and  freshwaters  in  24 
States  (the  13  States  listed  in  50  CFR 
21.47  and  11  additional  States  with 
significant  resource  threats).  Both  of  the 
actions  would  amend  subpart  D  of  50 
CFR  part  21. 

NEPA  Considerations 

In  compliance  with  the  requirements 
of  section  1 02(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  and  the  Council  on 
Environmental  Quality's  regulation  for 
implementing  NEPA  (40  CFR  parts 
1500-1508),  we  prepared  a  DEIS  in 
November  2001,  followed  by  a  100-day 
public  comment  period.  This  DEIS  is 
available  to  the  public  (see  ADDRESSES).^ 

Endangered  Species  Act  Considerations 

Section  7(a)(2)  of  the  Endangered 
Species  Act  (ESA),  as  amended  (16 
U.S.C.  1531-1543:  87  Stat.  884) 
provides  that  "Each  Federal  agency 
shall,  in  consultation  with  and  with  the 
assistance  of  the  Secretary,  insure  that 
any  action  authorized,  fuiaded,  or 
carried  out.. .is  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  species  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  (critical)  habitat 
*  *  *."  We  have  initiated  Section  7 
consultation  under  the  ESA  for  this 
proposed  rule.  The  result  of  this 
consultation  will  be  included  in  the 
final  Environmental  Impact  Statement. 
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Executive  Order  12866 

In  accordance  with  the  criteria,  in 
Executive  Order  12866,  this  proposed 
action  is  not  a  significant  regulatory 
action  subject  to  Office  of  Management 
and  Budget  review.  OMB  has  made  this 
determination  of  significance  imder  the 
Executive  Order.  This  rule  will  not  have 
an  annual  economic  effect  of  $100 
million  or  more  or  adversely  affect  any 
economic  sector,  productivity, 
competition,  jobs,  the  environment,  or 
other  units  of  government.  Therefore,  a 
cost-benefit  and  economic  analysis  is 
not  required.  The  purpose  of  this  rule  is 
to  help  reduce  adverse  effects  caused  by 
cormorants,  thereby  providing  economic 
relief.  The  total  estimated  economic 
impact  of  DCCOs  is  less  than  $50 
million  per  year.  Assuming  that 
landowners  [e.g.,  aquaculture 
producers)  and  other  stakeholders 
utilize,  informally  or  formally,  some 
degree  of  cost-benefit  analysis,  the 
financial  expenses  to  control  cormorant 
problems  should  not  exceed  the 
damages  incurred.  Thus  we  can  assume 
that  the  total  annual  economic  effect  of 
this  rule  will  be  less  than  $50  million. 

This  proposed  action  will  not  create 
inconsistencies  with  other  agencies* 
actions  or  otherwise  interfere  with  an 
action  taken  or  planned  by  another 
agency.  The  action  proposed  is 
consistent  with  the  policies  and 
guidelines  of  other  Department  of  the 
Interior  bureaus.  This  proposed  action 
will  not  materially  affect  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and' obligations  of  their  recipients. 
This  proposed  action  will  not  raise 
novel  legal  or  policy  issues  because  we 
have  previously  managed  DCCOs  under 
the  Migratory  Bird  Treaty  Act. 

Executive  Order  12866  also  requires 
each  agency  to  write  regulations  that  are 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  foUovdng:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rale  in  the 
SUPPLEMENTARY  INFORMATION  section 
helpful  in  understanding  the  proposed 
rule?  What  else  could  we  do  to  make  the 
rule  easier  to  understand?  Send  a  copy 
of  any  comments  that  concern  how  we 
could  make  this  rule  easier  to 
tmderstand  to:  Office  of  the  Executive 
Secretariat  and  Regulatory  Affairs, 
Department  of  the  Interior,  Room  7229, 


1849  C  Street  NW.,  Washington,  DC 
20240. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
actions  that  will  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  which  includes  smaU 
businesses,  organizations,  or 
governmental  jurisdictions.  Because  of 
the  structure  of  wildlife  damage 
management,  the  economic  impacts  of 
our  proposed  action  will  fall  primarily 
on  State  governments  and  APHIS/WS. 
These  do  not  qualify  as  "small 
govenunental  jurisdictions"  under  the 
Act's  definition.  Effects  on  other  small 
entities,  such  as  aquacultural  producers, 
will  be  positive  but  are  not  predicted  to 
be  significant.  Thus,  we  have 
determined  that  a  Regulatory  Flexibility 
Act  analysis  is  not  required. 

SmaU  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  It 
will  not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  mote,  nor 
will  it  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
govenmient  agencies,  or  geographic 
regions.  It  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
iimovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Paperwork  Reduction  Act  and 
Information  Collection 

Simultaneous  with  the  publication  of 
this  proposed  rule,  we  have  submitted 
an  application  for  information 
collection  approval  from  the  Office  of 
Management  and  Budget  (OMB).  Under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  information 
collections  must  be  approved  by  OMB. 
Agencies  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
nimiber.  This  proposed  rule  would- 
institute  new  information  collection 
burden  hours,  as  described  below.  We 
will  notify  the  public  of  OMB's  response 
to  our  application  in  the  final  nde  for 
this  regulation. 

We  intend  to  collect  information  bom 
State.  Tribal,  and  Federal  agencies  and 
private  aquacultvu-e  producers  who 
conduct  DCCO  management  under  the 
authority  of  the  depredation  orders.  The 
specific  monitoring  and  reporting 


requirements  associated  with  this  rule 
are  listed  below  in  the  proposed 
language  for  50  CFR  21.47  and  21.48. 
The  information  collected  will  help  us 
to  determine  how  many  DCCOs  are 
being  taken  and  for  what  purposes. 

Information  collections  associated 
with  this  proposed  rule  are 
§§  21.47(d)(7)  and  (d)(8)  and  21.48(d)(7), 
(d)(8),  (d)(9),  and  (d)(ll)  listed  below  in 
the  proposed  amendments  to  50  CFR 
part  21.  The  breakdov«i  of  the 
information  collection  burden  is  as 
follows:  We  estimate  that  21.47(d)(7) 
v\rill  have  50  annual  respondents  witl^ 
25  total  annual  burden  hours  valued  at 
$750;  we  estimate  that  21.47(d)(8)  will 
have  900  annual  respondents  with  1 ,800 
total  annual  burden  hours  valued  at 
$54,000;  we  estimate  that  21.48(d)(7) 
will  have  10  annual  respondents  with  5 
total  annual  burden  hours  valued  at 
$150;  we  estimate  that  21.48(d)(8)  will 
have  60  annual  respondents  with  60 
total  annual  burden  hours  valued  at 
$1,800;  we  estimate  that  21.48(d)(9)  will 
have  60  annual  respondents  with  1 .200 
total  aimual  burden  hours  valued  at 
$36,000;  and  we  estimate  that 
21.48(d)(ll)  will  have  10  annual 
respondents  with  800  total  annual 
.  burden  hours  valued  at  $24,000. 
Overall,  we  estimate  that  a  total  of  960 
respondents  will  annually  submit  a  total 
of  1,090  responses  to  the  recordkeeping 
and  reporting  requirements  associated 
with  these  depredation  orders.  Each    - 
response  will  require  an  average  of  3.6 
hours jto  complete,  for  a  total  of  3,890 
hours  pef  year  for  all  of  the  information 
collection  and  recordkeeping 
requirements  in  this  proposed  rule.  We 
estimate  that  the  average  wage  of  the 
individuals  collecting  the  information  is 
$30.00  per  hour  and,  thus,  the  dollar 
value  of  the  total  annual  hour  burden  is  . 
$116,700.  OMB  regulations  at  5  CFR 
part  1320  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
record  keeping  activities.  Comments  are 
invited  on:  (1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency;  (2)  the  accuracy  of  the  agency's 
estimite  of  the  biutien  of  the 
information  collection;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents. 
Send  comments  on  this  information 
collection  within  30  days  of  the  date  of 
publication  of  this  proposed  rule  to  the 
addresses  listed  in  the  ADDRESSES 
section. 
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Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  Tribal  governments  and 
the  private  sector.  We  have  determined, 
in  compliance  with  the  requirements  of 
the  Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  the  proposed 
action  would  not  "significantly  or 
uniquely"  affect  small  governments,  and 
will  not  produce  a  Federal  mandate  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities.  Therefore,  this  action  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings  ImpUcation  Assessment 

In  accordance  with  Executive  Order 
12630.  this  proposed  action  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  action 
will  not  result  in  the  physical 
occupancy  of  property,  the  physical 
invasion  of  property,  or  the  regulatory 
taking  of  any  property.  In  fact,  this 
proposed  action  will  help  alleviate 
private  and  public  property  damage  and 
allow  the  exercise  of  otherwise 
unavailable  privileges. 

Federalism  Effects  • 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given  statutory 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  While  legally 
this  responsibility  rests  solely  with  the 
Federal  Government,  in  the  best  interest 
of  the  migratory  bird  resource,  we  work 
cooperatively  with  States  and  other 
relevant  agencies  to  develop  and 
implement  the  various  migratory  bird 
management  plans  and  strategies.  For 
example,  in  the  establishment  of 
migratory  game  bird  hunting 
regulations,  we  annually  prescribe 
frameworks  from  which  the  States  make 
selections  and  employ  guidelines  to 
establish  special  regulations  on  Federal 
Indian  reservations  and  ceded  lands. 
This  process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  firameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulations. 

This  proposed  action  does  not  have  a 
substantial  direct  effect  on  fiscal 


capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  It  will  allow,  but  will 
not  require.  States  to  develop  and 
implement  their  own  DCCO 
management  program.  Therefore,  in 
accordance  with  Executive  Order  13132, 
this  proposed  action  does  not  have 
significant  federalism  effects  and  does 
not  have  dtifficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  policy  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  Sections  3(a)  and  3(b)(2) 
of  the  Order. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and 
Executive  Order  13175,  we  have 
determined  that  this  action  has  no 
significant  effects  on  federally 
recognized  Indian  Tribes.  In  order  to 
promote  consultation  with  Tribes,  a 
copy  of  the  DEIS  was  mailed  to  all 
federally  recognized  Tribes  in  the 
continental  United  States. 

Energy  Efifects— Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this 
proposed  action  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use,  this  proposed 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

List  of  Subjects  in  50  CFR  Part  21 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

For  the  reasons  stated  in  the 
preamble,  we  hereby  propose  to  amend 
part  21,  of  subchapter  B,  chapter  I,  title 
50  of  the  Code  of  Federal  RegiUations, 
as  set  forth  below: 

PART  21— (AMENDED] 

1.  The  authority  citation  for  part  21  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  95-616;  92  Stat.  3112 
(16  U.S.C.  712(2));  Pub.  L.  106-108;  sec.  3  of  • 


the  Migratory  Bird  Treaty  Act  (16  U.S.C. 
704).  40  Stat.  755;  and  sec.  3  of  the  Fish  and 
Wildlife  Improvemertt  Act  of  1978  (16  U.S.C. 
712).  92  Stat.  3112. 

2.  In  subpart  D,  revise  §  21.47  to  read 
as  follows: 

§  21 .47    Depredation  order  for  double- 
crested  cormorants  at  aquaculture  facilities. 

(a)  What  is  the  purpose  of  this 
depredation  order? 

The  purpose  of  this  depredation  order 
is  to  help  reduce  depredation  of 
aquacultvual  stock  by  double-crested 
cormorants  at  private  fish  farms  and 
State  and  Federal  fish  hatcheries. 

(b)  In  what  areas  can  this  depredation 
order  be  implemented? 

This  depredation  order  applies  to 
commercial  freshwater  aquaculture 
facilities  and  to  State  and  Federal  fish 
hatcheries  in  the  States  of  Alabama. 
Arkansas.  Florida.  Georgia.  Kentucky, 
Louisiana.  Minnesota.  Mississippi. 
North  Carolina,  Oklahoma,  South 
Carolina,  Tennessee,  and  Texas. 

(c)  What  does  this  depredation  order 
allow  and  who  can  participate? 

(1)  This  depredation  order  authorizes 
landowners,  operators,  and  tenants  (or 
their  employees  or  agents)  actually 
engaged  in  the  commercial.  Federal,  or 
State  production  of  freshwater 
aquaculture  stocks  to  take,  without  a 
Federal  permit,  double-crested 
cormorants  when  they  are  foimd 
committing  or  about  to  commit 
depredations  to  aquaculture  stocks.  This 
authority  is  applicable  only  during 
daylight  hours  and  only  within  the 
boundaries  of  fi-eshwater  commercial 
aquaculture  facilities  or  State  and 
Federal  hatcheries. 

(2)  This  depredation  order  authorizes 
employees  of  the  Wildlife  Services 
program  of  the  U.S.  Department  of 
Agriculture  Animal  and  Plant  Health 
Inspection  Service  to  take  double- 
crested  cormorants,  with  appropriate 
landowner  permission,  at  roost  sites  in 
the  vicinity  of  aquaculture  facilities,  at 
any  time,  day  or  night,  during  the 
months  of  October,  November, 
December,  January,  February,  and 
March. 

(3)  Authorized  employees  of  the 
Wildlife  Services  program  of  the  U.S. 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service  may 
designate  agents  to  carry  out  control, 
provided  these  individuals  act  under 
the  conditions  of  the  order. 

{d)  What  are  the  terms  and  conditions 
of  this  order? 

(1)  Persons  operating  under  paragraph 
(c)(1)  of  this  section  may  only  do  so  in 
conjunction  with  an  established 
nonlethal  harassment  program  as 
certified  by  officials, of  the  Wildlife 
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Services  program  of  the  U.S. 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service. 

(2)  Double-crested  cormorants  may  be 
taken  only  by  shooting  with  firearms, 
including  rifles.  Persons  using  shotguns 
are  required  to  use  nontoxic  shot  as 
listed  in  50  CFR  20.21(j). 

(3)  Persons  operating  imder  this 
depredation  order  may  use  decoys, 
taped  calls,  or  other  devices  to  lure 
within  gun  range  birds  committing  or 
about  to  commit  depredations. 

(4)  Persons  operating  under  this 
depredation  order  must  obtain 
appropriate  landowner  permission 
before  implementing  activities 
authorized  by  the  order. 

(5)  Double-crested  cormorants  may 
not  be  killed  contrary  to  the  laws  or 
regulations  of  any  State,  and  none  of  the 
privileges  of  this  section  may  be 
exercised  unless  the  person  possesses 
the  appropriate  State  or  other  permits,  if 
required. 

(6)  Persons  operating  under  this 
depredation  order  must  properly 
dispose  of  double-crested  cormorants 
killed  in  control  efforts: 

(i)  Individuals  may  donate  birds 
killed  under  authority  of  this  order  to 
museums  or  other  such  scientific  and 
educational  institutions  for  the  purposes 
of  scientific  or  educational  exhibition. 
Recipients  of  such  donations  must  have 
a  scientific  collecting  permit  as  outlined 
in  50  CFR  21.23; 

(ii)  Individuals  may  also  biuy  or 
incinerate  birds  taken;  and 

(iii)  Individuals  may  not  allow  birds 
taken  under  this  order,  or  their  plumage, 
to  be  sold,  offered  for  sale,  bartered,  or 
shipped  for  purpose  of  sale  or  barter. 

(7)  Nothing  in  this  depredation  order 
authorizes  the  take  of  any  migratory  bird 
species  other  than  double-crested 
cormorants.  Two  look-alike  species  co- 
occur  with  double-crested  cormorants  in 
the  southeastern  States,  the  anhinga, 
which  occurs  across  the  southeastern 
United  States,  and  the  nootropic 
cormorant,  which  is  foimd  in  varying 
numbers  in  Texas.  Louisiana,  and 
Oklahoma.  Both  species  can  be 
mistaken  for  double-crested  cormorants, 
but  take  of  these  two  species  is  not 
authorized  imder  this  depredation 
order.  Persons  operating  imder  this 
order  must  immediately  report  the  take 
of  a  migratory  bird  species  other  than 
DCCOs  to  the  appropriate  Service 
Regional  Migratory  Bird  Permit  Office. 
Additionally,  this  depredation  order 
does  not  authorize  the  take  of  any 
species  protected  by  the  Endangered 
Species  Act,  unless  as  permitted. 
Persons  operating  under  this  order  must 
immediately  report  the  take  of  species 


protected  imder  the  Endangered  Species 
Act  to  the  Service. 

(8)  Persons  operating  under  this 
depredation  order  must: 

(i)  Keep  a  log  recording  the  date  and 
number  of  all  birds  kiHed  each  month 
under  this  authorization; 

(ii)  Maintain  this  log  for  a  period  of 
3  years  (and  maintiun  records  for  3 
previous  years  of  takings  at  all  times 
thereafter);  and 

(iii)  Annually  provide  the  most  recent 
log  to  the  appropriate  Service  Regional 
Migratory  Bird  Permit  Office.  Regional 
Office  addresses  are  found  in  §  2.2  of 
subchapter  A  of  this  chapter. 

(9)  The  authority  to  take  double- 
crested  cormorants  under  this  order  can 
be  revoked  by  the  Regional  Director  for 
violations  of  or  failure  to  comply  with 
the  terms  and  conditions  of  the  order. 
Persons  whose  authority  is  revoked  may 
apply  for  a  depredation  permit  under  50 
CFR  21.41. 

(e)  Does  this  rule  contain  information 
collection  requirements? 

Yes.  This  information  collection  is 
authorized  by  OMB  control  number 
1018-XXXX. 

(f)  When  does  this  depredation  order 
expire? 

This  depredation  order  will 
automatically  expire  oi^  April  30.  2005. 
unless  revoked  or  extended  prior  to  that 
date. 

3.  In  Subpart  D.  add  §  21.48  to  read 
as  follows: 

§  21 .48    Depredation  order  for  double- 
crested  cormorants  to  protect  put>llc 
resources. 

(a)  What  is  the  purpose  of  this 
depredation  order? 

The  purpose  of  this  depredation  order 
is  to  reduce  the  occurrence  and/or 
minimize  the  risk  of  adverse  impacts  to 
public  resources  (fish,  wildlife,  plants, 
and  their  habitats)  caused  by  double- 
crested  cormorants. 

(b)  In  what  areas  can  this  depredation 
order  be  implemented? 

This  depredation  order  applies  to  all 
lands  and  freshwaters  in  the  States  of 
Alabama,  Arkansas,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  New 
York,  North  Carolina,  Ohio.  Oklahoma. 
South  Carolina.  Teimessee.  Texas. 
Vermont.  West  Virginia,  and  Wisconsin. 

(c)  What  does  this  depredation  order 
allow  and  who  can  participate? 

(1)  This  depredation  order  authorizes 
State  fish  and  wildlife  agencies, 
federally  recognized  Tribes,  and  State 
Directors  of  the  Wildlife  Services 
program  of  the  U.S.  Department  of 
Agriculture  Animal  and  Plant  Health 
Inspection  Service  (collectively  termed 


"Agencies")  to  take  without  a  permit 
double-crested  cormorants  found 
committing  or  about  to  commit,  and  to 
prevent,  depredations  on  the  public 
resources  of  fish  (including  hatchery 
stock  at  Federal,  State,  emd  Tribal, 
facilities),  wildlife,  plants,  and  their 
habitats. 

(2)  Agencies  may  designate  agents  to 
carry  out  control,  provided  those 
individuals  act  under  the  conditions  of 
the  order. 

(3)  Federally  recognized  Tribes  and 
their  agents  may  carry  out  control  only 
on  reservation  lands  or  ceded  lands 
within  their  jurisdiction. 

(d)  What  are  the  terms  and  conditions 
of  this  order? 

(1)  Persons  operating  under  this  order 
must  first  utilize  nonlethal  control 
methods  such  as  harassment  and 
exclusion  devices  when  these  are 
considered  effective  and  practicable  by 
the  responsible  Agency. 

(2)  Double-crested  cormorants  may  be 
taken  only  by  means  of  egg  oiling,  egg 
and  nest  destruction,  cervical 
dislocation,  shooting,  and  CO? 
asphyxiation.  Persons  using  shotguns 
must  use  nontoxic  shot,  as  listed  in  50 
CFR  20.21(j).  Persons  using  egg  oiling 
must  use  100  percent  com  oil,  a 
substance  exempted  from  regulation  by 
the  U.S.  Environmental  Protection 
Agency  under  the  Federal  Insecticide,^ 
Fungicide,  and  Rodenticide  Act. 

(3)  Persons  operating  under  this 
depredation  order  may  use  decoys, 
taped  calls,  or  other  devices  to  lure 
within  gim  range  birds  committing  or 
about  to  commit  depredation  of  public 
resources. 

(4)  Persons  operating  under  this 
depredation  order  must  obtain 
appropriate  landowner  permission 
before  implementing  activities 
authorized  by  the  order. 

(5)  Persons  operating  under  this 
depredation  order  may  not  take  double- 
crested  cormorants  contrary  to  the  laws 
or  regulations  of  any  State,  and  none  of 
the  privileges  of  this  section  may  be 
exercised  unless  the  person  possesses 
the  appropriate  State  or  other  permits,  if 
required. 

(6)  Persons  operating  under  this 
depredation  order  must  properly 
dispose  of  double-crested  cormorants 
killed  in  control  efforts: 

(i)  Individuals  may  donate  birds 
killed  under  authority  of  this  order  to 
museums  or  other  such  scientific  and 
educational  institutions  for  the  purposes 
of  scientific  or  educational  exhibition. 
Recipients  of  such  donations  must  have ' 
a  scientific  collecting  permit  as  outlined 
in  50  CFR  21.23; 

(ii)  Individuals  may  also  bury  or 
incinerate  birds  taken;  and 
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(iii)  Individuals  may  not  allow  birds 
taken  under  this  order,  or  their  plumage, 
to  be  sold,  offered  for  sale,  bartered,  or 
shipped  for  purpose  of  sale  or  barter. 

(7)  Nothing  in  this  depredation  order 
authorizes  the  take  of  any  migratory  bird 
species  other  than  double-crested 
cormorants.  Two  look-alike  species  co- 
occur  with  double-crested  cormorants  in 
the  southeastern  States,  the  anhinga, 
which  occurs  across  the  southeastern 
United  States,  and  the  neotropic 
cormorant,  which  is  found  in  varying 
numbers  in  Texas,  Louisiana,  and 
Oklahoma.  Both  species  can  be 
mistaken  for  double-crested  cormorants, 
but  take  of  these  two  species  is  not 
authorized  under  this  depredation 
order.  Persons  operating  under  this 
order  must  immediately  report  the  take 
of  a  migratory  bird  species  other  than 
DCCOs  to  the  appropriate  Service 
Regional  Migratory  Bird  Permit  Office. 
Additionally,  this  depredation  order 
does  not  authorize  the  take  of  any 
species  protected  by  the  Endangered 
Species  Act,  unless  as  permitted. 
Persons  operating  under  this  order  must 
immediately  report  the  take  of  species 
protected  under  the  Endangered  Species 
Act  to  the  Service. 

(8)  Responsible  Agencies  must,  before 
they  initiate  control,  provide  a  one-time 
notice,  in  writing,  to  the  appropriate 
Service  Regional  Migratory  Bird  Permit 
Office  of  their  intention  to  carry  out 
control  activities  under  this  order. 
Regional  Office  addresses  are  found  in 

§  2.2  of  subchapter  A  of  this  chapter. 

(9)  Persons  operating  under  this  order 
must  keep  records  of  all  activities, 
including  those  of  designated  agents, 
carried  out  under  this  order.  The 


Service  will  review  Agencies'  reports 
and  will  periodically  assess  the  overall 
impact  of  this  program  to  ensure 
compatibility  with  the  long-term 
conservation  of  double-crested 
cormorants  and  other  public  resources. 
On  an  annual  basis.  Agencies  must 
provide  the  Service  Regional  Migratory 
Bird  Permit  Office  with  a  report 
detailing  activities  conducted  under  the 
authority  of  this  order,  including: 

(i)  By  date  and  location,  a  summary  of 
the  number  of  double-crested 
cormorants  killed  and/or  number  of 
nests  in  which  eggs  were  oiled;  ' 

(ii)  A  statement  of  efforts  being  made 
to  minimize  incidental  take  of  nontarget 
species  and  a  report  of  the  number  and 
species  of  migratory  birds  involved  in 
such  take,  if  any; 

(iii)  A  description  of  the  impacts  or 
anticipated  impacts  to  public  resources 
by  double-crested  cormorants  and  iif' 
statement  of  the  management  objectives 
for  the  area  in  question; 

(iv)  A  description  of  the  evidence 
supporting  the  hypothesis  that  double- 
crested  cormorants  are  causing  or  will 
cause  these  impacts; 

(v)  A  discussion  of  other  limiting 
factors  affecting  the  resource  [e.g., 
biological,  environmental,  and 
socioeconomic);  and 

(vi)  A  discussion  of  how  control 
efforts  are  expected  to  alleviate  resource 
impacts. 

(10)  Agencies  must  provide  annual 
reports,  as  described  above,  by 
December  31  for  the  reporting  period 
September  1  of  the  previous  year  to 
August  31  of  the  same  year.  For 
example,  reports  for  the  period 
September  1,  2003.  to  August  31,  2004. 


would  be  due  on  or  before  December  31. 
2004. 

(11)  For  actions  that  are  conducted 
with  the  intent  of  reducing  or 
eliminating  local  double-crested 
cormorant  populations.  Agencies  must: 

(i)  Monitor  effects  of  their 
management  activities  on  cormorants 
and  other  migratory  birds  at  sites  of 
control;      ' 

(ii)  Monitor  effects  of  their 
management  activities  on  the  public 
resources  being  protected  at  control 
sites;  and 

(iii)  Evaluate  effects  of  the 
management  activities  listed  in 
paragraphs  (d)(ll)(i)  and  (ii)  of  this 
section  and  adjust  management  actions 
accordingly.  Upon  request.  Agencies 
must  provide  the  Service  with 
documentation  of  their  monitoring  and 
evaluation  efforts. 

(12)  The  authority  to  take  double- 
crested  cormorants  under  this  order  can 
be  revoked  by  the  Regional  Director  for 
violations  of  or  failure  to  comply  with 
the  terms  and  conditions  of  the  order. 
Persons  whose  authority  is  revoked  may 
apply  for  a  depredation  permit  under  50 
CFR  21.41. 

(e)  Does  this  rule  contain  information 
collection  requirements? 

Yes.  This  information  collection  is 
authorized  by  OMB  control  number 
1018-XXXX. 

Dated:  January  13.  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish,  Wildlife  and 
Parks. 

[FR  Doc.  03-6174  Filed  3-14-03;  8:45  am) 
BILUNG  CODE  431fr-«5-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  mles  or 
proposed  rules  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Manti-La  Sal  National  Forest,  Fortune 
Company  Gas  Exploration  Wells, 
Emery  arid  Sanpete  Counties,  UT, 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Forest  Service  (FS)  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
and  human  effects  of  authorizing  a  gas 
exploration  well  and  associated  road 
access  on  the  Manti-La  Sal  National 
Forest.  The  proposed  wells,  designated 
the  Joe's  Valley  Federal  20-1.  and 
Lowery  Water  Federal  32-12.  were 
proposed  by  Fortuna  US  (proponent). 
The  BLM  (Bureau  of  Land  Management) 
will  participate  as  a  cooperating  agency. 

Agency  Decisions 

The  BLM  is  responsible  for 
administration  of  oil  and  gas  leases 
under  the  Mineral  Leasing  Act  of  1920, 
as  amended,  and  Federal  Regulations  in 
43  CFR  part  3100.  The  BLM  Moab  Field 
Office  Manager  must  decide  whether  or 
not  to  approve  the  Application  for 
Permit  to  Drill  (APD).  The  Forest 
Supervisor,  Manti-La  Sal  National 
Forest  must  decide  whether  or  not  to 
approve  the  Surface-Use  Plan  of 
Operations  and  what  conditions  to 
require  for  the  protection  of  non-mineral 
resoiu-ces.  Forest  Service  authority  is 
provided  under  the  Mineral  Leasing  Act 
of  1920.  as  amended.  Federal  Onshore 
Oil  and  Gas  Leasing  Reform  Act  of  1987. 
and  Federal  Regulations  in  36  CFR  part 
228.  Subpart  E. 

DATES:  Written  comments  concerning 
issues  and  alternatives  to  be  considered 
and  the  scope  of  the  analysis  described 
in  this  notice  should  be  received  within 


30  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

ADDRESSES:  Send  written  comments  to 
Forest  Supervisor.  Ferron/Price  Ranger 
District.  Manti-La  Sal  National  Forest. 
115  West  Canyon  Road.  PO  Box  310, 
Ferron,  Utah  84523,  ATTN:  Tom  Lloyd. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  the  proposed 
action  and  EIS  should  be  addressed  to 
Tom  Lloyd  or  Carter  Reed,  Manti-La  Sal 
National  Forest,  phone  (435)  384-2372 
or  (435)  637-2817. 

SUPPLEMENTARY  INFORMATION:  Fortuna 
US  has  proposed  to  conduct  gas 
exploration  activities  in  2003/2004  and 
reclamation  activities  in  2004/2005  on 
Federal  Oil  and  Gas  Lease(s)  UTU- 
78146  and  UTU-14623.  Exploration 
activities  would  consist  of 
reconstruction  of  about  3  miles  of  Forest 
Service  Roads  (FSR)  50038  and  50059. 
construction  of  temporary  project  access 
roads  (about  0.31  miles),  construction  of 
drill  pads  (4.5  acres  total  estimated 
disturbance)  and  drilling  two  (2)  wells. 
Analysis  of  possible  production  lines  to 
nearby  gas  pipelines  would  also  be 
considered. 

The  proposed  Joe's  Valley  Federal  20- 
1  is  located  in  NW'/.  Sec  21  T.ISS,  R6E. 
SLBM,  Sanpete  County,  Utah.  The 
Lowery  Water  Federal  32-12  is  located 
in  SWV4  Sec  32  T.  16  S,  R.  6  E..  SLBM, 
Emery  County.  Utah.  The  general  area  of 
the  proposed  site  would  be  the  Scad 
Valley.  Middle  Mountain.  Lowery  Water 
area,  about  5  miles  north  of  Joe's  Valley 
Reservoir  and  about  2.6  miles  south  of 
Miller  Flat  Reservoir  and  approximately 
16  miles  north-northwest  of  the  town  of 
Huntington.  Utah.  Portions  of  the 
proposed  road  improvements  traverse 
the  eastern  boundary  of  the  Boulger- 
Black  Canyon  Inventoried  Roadless 
Area. 

Purpose  and  Need 

The  proponent's  purpose  for  this 
exploration  project  is  to  assess  the 
economic  recoverability  of  its  lease 
holdings.  The  proposed  drilling 
program  would  provide  geologic  data 
necessary  to  assess  oil  and  gas  potential 
within  Federal  Oil  and  Gas  Lease(s) 
UTU-78416  and  UTU-14623.  If 
economic  quantities  of  oil  and  gas  were 
located,  further  development  would 
likely  be  proposed  for  recovery.  Oil  and 
gas  are  needed  to  meet  future  energy 
demands  of  the  state  and  nation. 


The  Forest  Service's  purpose  and 
need  is  to  evaluate  the  environmental 
effects  of  the  Surface  Use  Plan 
contained  within  the  APD  in  accordance 
with  the  Manti-La  Sal  Land  and 
Resource  Management  (Plan  Forest) 
Plan  management  direction  (page  III- 
12).  The  decision  must  be  consistent 
with  the  rights  granted  by  the  oil  and 
gas  leases,  applicable  laws,  and  Forest 
Plan  direction. 

Proposed  Action 

The  proponent's  proposed  action  is  to 
drill  the  wells  and  if  possible,  produce 
and  market  natural  gas  at  a  proBt 
consistent  with  the  right  granted  by 
Federal  Oil  and  Gas  Leases  UTU-78416 
and  UTU-14623. 

The  proposed  action  is  for  the  Manti- 
La  Sal  Nation  Forest  to  authorize 
Fortima  US  to  construct/reconstruct  the 
roads  and  occupancy  National  Forest 
System  land  in  order  to  drill  two 
exploration  holes  within  Federal  Leases 
UTU-78416  and  UTU-14623.  consistent 
with  their  lease  rights,  applicable  laws 
and  regulation,  and  Forest  Plan 
direction  for  management  of  the 
National  Forest  System  lands. 
Authorization  would  be  granted  by 
approval  of  the  Surface  Use  Plan  of 
Operation.  A  Forest  Service  Road-Use 
Permit  would  also  be  needed  to 
authorize  commercial  use  of  the  Forest 
Service  Roads.  Additional  mitigation 
and  monitoring  may  be  deemed 
necessary  by  the  Forest  Service  to 
minimize  environmental  effects. 

Public  Participation 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal.  State,  and  local  agencies  as 
well  as  individuals  and  organizations 
that  may  be  interested  in.  or  affected  by. 
the  proposed  action.  The  agency  invites 
written  conmients  regarding  potential 
issues  and  alternatives  related  to  the 
proposed  action  and  the  area  being 
analyzed.  Information  received  will. be 
used  to  prepare  the  Draft  and  Final  EIS 
and  considered  in  making  agency 
decisions. 

The  EIS  and  Record  of  Decision  (ROD) 
will  tier  to  the  Final  EIS  and  ROD  for 
the  Manti-La  Sal  Nation  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan).  1986.  as  amended,  by  the  W94 
Record  of  Decision  for  Oil  and  Gas 
Leasing  on  Lands  Administered  by  the 
Manti-La  Sal  Nation  Forest. 
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Draft  preliminary  issues  include 
effects  to  wildlife,  visual  quality, 
roadless  character,  and  dispersed 
recreation  use  of  Upper  Joe's  Valley. 
Middle  Mountain.  Lower  Water  areas. 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  and  BLM  officials  at 
any  time  during  the  EIS  process.  Two 
specific  time  periods  are  identified  for 
the  receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are, 
(1)  during  the  scoping  process,  the  next 
30  days  following  publication  of  this 
Notice  in  the  Federal  Register,  and  (2) 
during  the  formal  review  period  of  the 
Draft  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  June  2003.  At  that  time  the 
EPA  will  publish  an  availability  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  that  EPA's  notice  of  availability 
appears  in  the  Federal  Register.  The 
Final  EIS  is  expected  to  be  released  in 
AiJ^ust  2003. 

Tne  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  enviroiunental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 


adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Authority:  (Mineral  Leasing  Act  of 
February  25,  1920  (Pub.  L.  6&-146.  41  Stat. 
437.  as  amended:  30  U.S.C.  181-287)). 

Dated:  Marcii  11.  2003. 
Aaron  L.  Howe, 

Acting  Forest  Supervisor.  Manti-La  Sal  Nation 

Forest. 

[PR  Doc.  03-6267  Filed  3-14-03;  8:45  am] 

BILLINO  CODE  3410-11-«fl 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Baked  Apple  Fire  Salvage  Project, 
Umpqua  National  Forest,  Douglas 
County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  for  a  fire  salvage  timber 
sale  and  connected  actions  within  the 
Panther  Creek  watershed  planning  area 
of  the  North  Umpqua  Ranger  District. 
These  actions  include  timber  salvage 
sales,  the  construction  of  temporary 
roads,  site  preparation,  tree  planting, 
hazardous  fuels  (slash)  reduction,  road 
decommissioning,  road  repair, 
restoration  of  non-commercial  stands, 
and  soil  restoration  through  felling  of 
snags  to  create  down  wood.  The 
planning  area  is  located  approximately 
43  miles  east  of  Roseburg,  Oregon.  The 
project  is  expected  to  be  implemented 
starting  in  2004  through  2006.  The 
agency  gives  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  may  become  aware  of  how  they 
can  participate  in  the  process  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing,  by  April  18,  2003. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
Carol  Cushing,  District  Ranger,  North 
Umpqua  Ranger  District.  18782  North 
Umpqua  Highway.  Glide.  Oregon, 
97443. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 


action  or  EIS  to  Debbie  Anderson,  ID 
Team  Leader,  North  Umpqua  Ranger 
District,  18782  North  Umpqua  Highway, 
Glide.  Oregon  97443,  or  (541)  496-3532. 
SUPPLEMENTARY  INFORMATION:  The  area 
being  analyzed  in  the  Baked  Apple  Fire 
Salvage  Project  EIS  encompasses 
approximately  13,925  acres  of  National 
Forest  System  land  on  the  North 
Umpqua  Ranger  District.  The  planning 
area  is  bounded  to  the  North  by  the 
North  Umpqua  River,  to  the  South  by 
the  North  Umpqua  River/Little  River 
Divide,  to  the  East  by  Calf  Ridge,  and  to 
the  West  by  Panther  Ridge.  The 
planning  area  includes  all  or  portions  of 
sections  9, 10,  and  14  through  36,  T26S. 
RIE;  sections  19  and  30,  T26S,  R2E:  and 
sections  2  through  5,  and  9  through  11, 
T27S,  RlE,  Willamette  Meridian, 
Douglas  County,  Oregon. 

The  proposed  action  is  based  on  the 
need  to  recover  portions  of  the  Panther 
Creek  subwatershed  burned  by  the  2002 
Apple  Fire.  The  Apple  Fire,  which 
started  on  August  16,  2002,  burned 
almost  18,000  acres  of  early,  mid,  and 
late  serai  forests  on  the  North  Umpqua 
Ranger  District.  Within  the  perimeter  of 
the  Apple  Fire,  the  Panther  Creek 
subwatershed  burned  with  the  highest 
intensity,  completely  consuming  large 
swaths  of  forest  over  a  4,000-acre  area, 
particularly  within  Limpy  Creek.  All 
treatments  occur  on  lands  allocated  as 
Matrix  and  are  consistent  with  the  1990 
Umpqua  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan),  as  amended.  All  salvage 
treatments  specifically  avoid  roadless 
areas,  the  wild  and  scenic  river  corridor 
and  visually  sensitive  area,  owl  cores, 
cultural  sites,  and  areas  identified  as 
unsuitable,  unstable,  or  riparian 
reserves.  The  timber  salvage  proposal  is 
based  on  the  need  to  recover  the 
economic  value  of  the  burned  wood  in 
the  scorched  and  severely  burned 
portion  of  the  watershed  before  it 
decays,  which  will  contribute  wood 
products  to  the  local  economy  and  jobs 
to  the  County  and  State.  Slash  treatment 
is  based  on  the  need  to  reduce  activity- 
generated  fuels  in  order  to  keep  fuel 
loads  within  parameters  prescribed  by 
the  Forest.  Reforestation  is  based  on  the 
need  to  return  the  burned  areas  within 
subwatershed  to  the  productive  forest 
that  is  was  prior  to  the  fire.  Haul  related 
roadwork  is  needed  in  order  to  ensure 
that  the  road  system  is  safe  for  haul. 
Construction  and  reconstruction  of 
temporary  spur  roads,  reconstruction 
and/or  expansion  of  landings, 
construction  new  landings,  and  use  of 
existing  rock  pits  is  needed  to  facilitate 
removal  and  hauling  of  wood.  Snag 
felling  for  large  wood  is  needed  to 
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maintain  a  source  of  large  wood  that 
will  decay,  helping  contribute  to  soil 
productivity.  Treatment  of  pre- 
commercial  stands  to  remove  fuels  and 
re-establish  seedlings  is  needed  to 
return  those  stands  to  the  productive 
forests  that  they  were  prior  to  the  fire. 

The  proposed  action  timber  sale 
related  activities  include:  Salvage 
harvest  on  approximately  1,226  acres 
(retaining  between  6  and  12  trees  per 
acre  for  shade  and  large  wood 
recruitment);  reforestation  and  seedling 
protection  (with  species  native  to  the 
site)  on  about  1,095  acres;  slash 
treatment  on  about  1,171  acres 
(including  grapple  piling,  underbiuning, 
hand  pile  burning,  and  yarding  of  tops 
attached);  road  work  (culvert 
replacement  and  road  stabilization  of 
two  sites)  along  Forest  Service  Road 
4714  and  construction  and 
reconstruction  (about  1.1  miles)  of 
temporary  spur  roads;  construct  and 
reconstruct  up  to  39  landings;  and  use 
2  existing  rock  pits  and  establish  6 
stockpile  sites  along  existing  roads  to 
store  rock  and  excavated  material. 
Connected  actions  that  would  be 
accomplished  include:  Felling  of  snags 
on  salvage  units;  site  preparation  and 
reforestation;  and  road  reconstruction 
and  decommissioning  work. 

The  acreage  proposed  for  harvest  is 
estimated  to  yield  up  to  50  million 
board  feet  of  timber,  which  may  result 
in  5  to  6  separate  timber  sales.  This 
volume  and  acreage  estimates  are  likely 
to  decrease  as  a  result  of  finalizing 
riparian  reserves  and  unsuitable  or 
unstable  soils  boundaries,  and  as  the 
smaller  diameter  wood  hegins  to  decay. 
The  areas  prescribed  for  harvest  will 
require  a  combination  of  helicopter, 
skyline  and  ground-based  harvesting 
equipment.  Alternatives  may  reflect 
different  harvest  equipment 
combinations.  Alternatives  to  be 
considered  include  the  No  Action 
Alternative,  the  proposed  action,  and 
alternatives  to  the  proposed  action. 

Preliminary  issues,  as  identified  by 
the  Forest  and  by  scoping  that  has  been 
conducted  to  date,  include  the  following 
related  to  the  proposed  action:  The 
economic  efficiency  and  viability;  the 
potential  affect  on  the  late  successional 
habitat  and  species  within  the  Panther 
Creek  Watershed;  and  the  potential 
affect  on  water  quality  and  aquatic 
conditions  for  aquatic  and  riparian 
dependent  species. 

"The  scoping  effort  is  intended  to 
identify  issues,  which  may  lead  to  the 
development  of  alternatives  to  the 
proposed  action.  One  of  the  purposes  of 
this  notice  of  intent  is  to  solicit  input 
from  the  public  as  part  of  the  overall 
scoping  effort.  In  addition  to  this  notice, 


the  public  will  be  notified  of  the  EIS 
through  the  Umpqua  National  Forest's 
April  2003  quarterly  publication 
"Schedule  of  Proposed  Actions". 

Comments  received  in  response  to 
this  notice  and  through  scoping, 
including  names  and  addresses  of  those 
who  comment,  will  be  considered  part 
of  the  public  record  on  this  proposed 
action  and  will  be  available  for  public 
inspection.  Comments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  parts  215  or  217. 
Additionally,  pursuant  to  7  CFR  1.27(d). 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

Public  comments  are  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  be  available  for  public  review  by 
July  2003.  The  comment  period  on  the 
draft  EIS  wrill  be  45  days  from  the  date 
the  EPA  publishes  the  notice  of 
availabihty  in  the  Federal  Register.  The 
final  EIS  is  scheduled  to  be  available 
October  2003. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  dreift  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  ofAngoon  v.  Model.  803 
f.2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 


proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningful 
consider  and  respond  to  them  in  the 
final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
r  discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on  . 
Environmental  Qualify  Regidations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  of  40  CFR  1503.3  in  addressing 
these  points.) 

In  the  final  EIS,  the  Forest  Service  is- 
required  to  respond  to  substantive 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  The 
Responsible  Official  is  Carol  Cushing, 
District  Ranger  of  the  North  Umpqua 
Ranger  District,  Umpqua  National 
Forest.  The  Responsible  Official  will 
document  the  decision  and  rationale  for 
the  decision  in  a  Record  of  Decision. 
The  decision  will  be  subject  to  review 
under  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 

Dated:  March  7,  2003. 
James  A.  Caplan, 
Forest  Supervisor. 
[PR  Doc.  03-6269  Filed  3-14-03;  8:45  am) 

BILUNG  CODE  341fr-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intergovernmental  Advisory. 
Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Intergovernmental 
Advisory  Committee  (lAC)  will  meet  on 
April  1,  2003,  at  the  Lloyd  Center 
Double  Tree  Hotel,  located  at  1000  NE., 
Multnomah  Street  in  PorUand,  Oregon, 
subject  to  the  advance  approval  of  the 
committee's  Federal  Advisory 
Committee  Act  charter  by  the 
Department  of  Agriculture.  The  meeting 
is  scheduled  to  begin  at  10  a.m.  and 
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adjourn  at  approximately  5  p.m.  In 
general,  the  purpose  of  the  meeting  is 
for  the  committee  to  continue  with 
discussions  related  to  Northwest  Forest 
Plan  (NWFP)  implementation.  Particular 
meeting  agenda  items  include,  but  are 
not  limited  to,  a  panel  discussion  on 
NWFP-related  socio-economic  issues, 
progress  reports  on  several  initiatives 
underway  to  improve  the  performance 
of  the  NWFP  in  satisfying  the  full  range 
of  its  objectives,  and  a  proposal  for  the 
interagency  and  intergoveriunental 
organizational  structure  under  the  next 
Memorandum  of  Understanding.  The 
meeting  is  open  to  the  public  and  will 
be  fully  accessible  for  people  with 
disabilities.  Interpreters  are  available 
upon  request  at  least  10  days  prior  to 
the  meeting.  Written  commentsmay  be 
submitted  for  the  meeting  record.  The 
agenda  also  features  a  15-minute  time 
slot'  reserved  for  any  public  commemts 
to  be  offered  at  the  meeting.  Interested 
persons  are  encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meetingmay 
be  directed  to  Kath  Collier,  Management 
Analyst,  Regional  Ecosystem  Office,  333 
SW..  First  Avenue.  P.O.  Box  3623, 
Portland,  OR  97208  (Phone:  503-808- 
2165). 

Dated:  March  11.2003. 
Stephen  |.  Odeli, 
Designated  Federal  Official. 
(FR  Doc.  03-6263  Filed  3-14-03;  8:45  am] 

BILLING  CODE  3410-11-11 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Flathead  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Flathead  County 
Resource  Advisory  Committee  will  meet 
in  Kalispell,  Montana  April  7th  and 
April  14th.  The  purpose  of  the  meetings 
is  to  discuss  potential  Title  II  projects 
for  fiscal  year  2004  funded  by  the 
Secure  Rural  Schools  and  Community 
Self  Determination  Act. 

DATES:  The  meetings  will  be  held  April 
7th  from  4  p.m.  to  6:30  p.m.  and  April 
14th  from  4  p.m.  to  6:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Flathead  National  Forest 
Supervisors  Office,  Conference  Rooms  A 
&  B,  1935  Third  Ave  East,  Kalispell, 
Montana,  59901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kaaren  Amoux.  Flathead  National 


Forest.  Administrative  Assistant,  (406) 

758-5251. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Time  will 

be  available  for  public  input  on 

potential  projects  the  committee  may  be 

discussing. 

Allen  Rowley, 

Public  Affairs  Specialist. 

(FR  Doc.  03-6270  Filed  3-14-03;  8:45  am] 

MLLWC  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Tri-State  Generation  and  Transmission 
Association,  Inc.;  Notice  of  Availability 
of  a  Record  of  Decision 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  availability  of  a  record 
of  decision. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
issued  its  Record  of  Decision  (ROD)  for 
the  Nucla-Telluride  115  kV 
Transmission  Line  Project.  The  decision 
of  RUS  is  that  the  National 
Environmental  Policy  Act  review 
process  has  been  satisfied  with  respect 
to  a  potential  request  for  financing 
assistance  from  Tri-State  Generation  and 
Transmission  Association,  Inc.  (Tri- 
State),  of  Westminster.  Colorado. 
FOR  FUTHER  INFORMATION  CONTACT: 
Dennis  E.  Rankin,  Environmental 
Protection  Specialist,  RUS,  Engineering 
and  Environmental  Staff.  Stop  1571, 
1400  Independence  Avenue.  SW., 
Washington.  DC  20250-1571  or  e-mail: 
drankin@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  Th-State 
has  proposed  a  115  kV  transmission  line 
in  order  to  improve  the  reliability  of 
power  to  Telluride  and  other 
surrounding  communities,  as  well  as 
increase  the  capacity  of  the  regional 
transmission  grid  to  transfer  bulk  power 
through  southwestern  Colorado.  The 
115  kV  transmission  line  would  replace 
and  potentially  relocate  an  existing  69 
kV  line  that  is  owned  and  operated  by 
San  Miguel  Power  Association.  The  U. 
S.  Forest  Service  (FS)  served  as  the  lead 
Federal  agency  in  the  environmental 
review  process.  RUS  and  the  Bureau  of 
Land  Management  (BLM)  are 
cooperating  agencies  in  the  process. 

The  RUS  preferred  alternative  is  the 
construction  of  an  overhead  115  kV 
transmission  line  using  the  Nucla — 
Norwood  Central  Alternative  and  the 
Norwood — Sunshine  Alternative 
corridors.  Subaltemative  corridors  C 
and  D  may  also  be  used  in  the  final  line 


route.  Associated  facilities  include  the 
expansion  of  the  Norwood  Substation  at 
its  current  location;  the  modification  of 
the  Nucla,  Species  Mesa,  Wilson  Mesa 
and  Sunshine  Substations;  and  the 
dismantling  of  the  Oakhill  Substation. 
Modifications  to  sections  of  San  Miguel 
Power  Association's  distribution  system 
would  also  be  required.  The  FS  and 
BLM  have  previously  issued  their 
Records-of-Decision  regarding  the 
-project. 

Federal,  State,  and  local  agencies  and 
the  public  who  had  previously 
requested  copies  of  the  Record-of- 
Decision  will  receive  a  copy  of  the  ROD 
by  direct  mail.  RUS'  ROD  is  also 
available  online  at  http://www.usda.gov/ 
rus/water/ees/eis.htm. 

Dated:  March  12.  2003. 
Alfred  Rodgers, 

Acting  Assistant  Administrator.  Electric 
Program,  Rural  Utilities  Service. 
(FR  Doc.  03-6346  Filed  3-14-03;  8:45  am) 
BILUNG  COOE  3410-15-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-S70-880] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Barium  Cart>onate  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Preliminary  determination  of 
sales  at  less  than  fair  value  and 
postponement  of  final  determination. 

EFFECTIVE  DATE:  March  17,  2003. 
SUMMARY:  We  preliminarily  determine 
that  barium  carbonate  from  the  People's 
Republic  of  China  (the  PRC)  is  being 
sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  j;the 
Act).  The  estimated  margins  of  sales  at 
LTFV  are  ^hown  below  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton  or  Tisha  Loeper-Viti  at 
(202) 482-0371  or  (202) 482-7425. 
respectively;  AD/CVD  Enforcement. 
Office  5,  Group  II,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
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Case  History 

The  petitioner  in  this  investigation  is 
Chemical  Products  Corporation.  This 
investigation  was  initiated  on  October 
21,  2002.  See  Initiation  of  Antidumping 
Duty  Investigation:  Barium  Carbonate 
from  the  People's  Republic  of  China,  67 
FR  65534  (October  25,  2002)  (Initiation 
Notice).  Since  the  initiation  of  this 
investigation,  the  following  events  have 
occurred. 

On  November  14,  2002,  the  U.S. 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  bariiun  carbonate 
imports  from  the  PRC.  See  Barium 
Carbonate  firom  China,  67  FR  70092 
(November  20,  2002). 

On  November  18,  2002,  the 
Department  issued  its  antidumping 
questioimaire  ^  to  the  PRC  Bureau  of 
Fair  Trade  for  Imports  and  Exports 
(BOFT).  The  Department  requested  that 
BOFT  send  the  questionnaire  to  all 
companies  that  manufacture  and  export 
bariuim  carbonate  to  the  United  States, 
as  well  as  manufacturers  that  produce 
barium  carbonate  for  companies  that 
were  engaged  in  exporting  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI).  In 
addition,  we  sent  the  questionnaire  to 
all  of  the  manufacturers  and  exporters 
listed  in  the  petition.  See  complete  list 
of  10  manufacturers  and  12  exporters  in 
the  petition  (September  30.  2002)  at 
Exhibit  4.  Only  Qingdao  Red  Star 
Chemical  Import  &  Export  Co.,  Ltd. 
(Qingdao  Red  Star)  and  its  suppliers 
responded  to  the  Department's 
questionnaire.  The  Department  issued 
supplemental  questionnaires  on  January 
10  and  February  3.  2003.  We  received 
deficiency  comments  from  the 
petitioner  on  January  15  and  30.  and 
March  4,  2003.  Due  to  the  statutory 
deadline,  we  were  unable  to  take  into 
consideration  for  purposes  of  the 
preliminary  determination  the 
petitioner's  most  recently  filed 
comments.  The  Department  does  intend 
to  carefully  review  the  issues  raised  in 
that  submission,  including  that  of 
affiliation,  and  will  verify  the 
information  provided  by  the 


'  Section  of  A  of  the  questionnaire  requests 
general  information  concerning  a  company's 
corporate  structure  and  business  practices,  the 
merchandise  under  this  investigation  that  it  sells, 
and  the  manner  in  which  it  sells  that  merchandise 
in  all  of  its  markets.  Section  C  requests  a  complete 
listing  of  U.S.  sales.  Section  D  requests  information 
on  the  factors  of  production  of  the  merchandise 
under  investigation.  Section  E  requests  information 
on  further  manufacturing. 


respondent,  as  appropriate,  prior  to  the 
final  determination. 

On  January  31,  2003,  we  invited 
interested  parties  to  provide  comments 
on  the  surrogate  country  selection  and 
publicly  available  information  for 
valuing  the  factors  of  production.  We 
received  conunents  from  Qingdao  Red 
Star  on  February  10  and  13,  2003.  We 
received  comments  bom.  the  petitioner 
on  February  10, 13  and  19,  2003. 

Postponement  of  Final  Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the  petitioner. 
The  Department's  regulations,  at  19  CFR 
351.210(e)(2)  (2002),  require  that 
requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for  an 
extension  of  the  provisional  measures 
from  a  four-month  period  to  not  more 
than  six  months. 

On  February  13.  2003,  Qingdao  Red 
Star  requested  that,  in  the  event  of  an 
affirmative  preluninary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  until 
not  more  than  135  days  after  the 
publication  of  the  preliminary 
determination.  The  respondent  included 
a  request  to  extend  the  provisional 
measures  to  not  more  than  six  months 
after  the  publication  of  the  preliminary 
determination.  In  accordance  with 
section  351.210(e)  of  the  Department's 
regulations,  because  we  have  made  an 
affirmative  preliminary  determination, 
the  requesting  party  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  no  compelling 
reasons  exist  to  deny  the  request,  we 
have  postponed  the  final  determination 
until  not  later  than  135  days  aft^r  the 
date  of  the  publication  of  the 
preliminary  determination,  and  are 
extending  the  provisional  measures 
accordingly. 

Period  of  Investigation 

The  POI  is  January  1.  2002.  through 
June  30.  2002.  This  period  corresponds 
to  the  two  most  recent  fiscal  quarters 
prior  to  the  month  of  the  filing  of  the 
petition  (i.e.,  September  2002).  See  19 
CFR  351.204(b)(1). 


Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  barium  carbonate.' 
regardless  of  form  or  grade.  The  product 
under  investigation  is  currently 
classifiable  under  subheading 
2836.60.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  virritten  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Non-Market  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 
coimtry  in  all  its  past  antidumping 
investigations.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Non-Malleable  Cast  Iron 
Pipe  Fittings  from  the  People's  Republic 
of  China,  68  FR  7765  (February  18. 
2003);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  Ferrovanadium  from  the 
People's  Republic  of  China.  67  FR  71137 
(November  29.  2002).  In  accordance 
with  section  771(18)(C)  of  the  Act.  any 
determination  that  a  foreign  country  is 
an  NME  country  shall  remain  in  effect 
until  revoked.  No  party  in  this 
investigation  has  sought  revocation  of 
the  NME  status  of  the  PRC.  Therefore, 
pursuant  to  section  771(18)(C)  of  the 
Act.  the  Department  will  continue  to 
treat  the  PRC  as  an  NME  country. 

When  the  Department  is  investigating 
imports  from  an  NME  country,  section 
773(c)(1)  of  the  Act  directs  the 
Department  to  base  normal  value  (NV) 
on  the  NME  producer's  factors  of 
production,  valued  in  a  market  economy 
at  a  comparable  level  of  development 
that  is  a  significant  producer  of 
comparable  merchandise.  The  sources 
of  individual  factor  prices  are  discussed 
under  the  "Normal  Value"  section, 
below. 

Separate  Rates 

In  an  NME  proceeding,  the 
Department  presumes  that  all 
companies  within  the  coimtry  are 
subject  to  governmental  control  and 
should  be  assigned  a  single 
antidumping  duty  rate  imless  the 
respondent  demonstrates  the  absence  of 
boUi  de  jure  and  de  facto  governmental 
control  over  its  export  activities.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bicycles  From 
the  People's  Republic  of  China,  61  FR 
19026,  19027  (April  30.  1996).  Qingdao 
Red  Star  has  provided  the  requested 
company-specific  separate  rate 
information  and  has  indicated  that  there 
is  no  element  of  government  ownership 
or  control  over  its  operations.  We  have 
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considered  whether  Qingdao  Red  Star  is 
eligible  for  a  separate  rate  as  discussed 
below. 

The  Department's  separate-rates  test  is 
not  concerned,  in  general,  with 
macroeconomic/border-type  controls 
(e.g.,  export  licenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  Rather,  the  test  focuses  on 
controls  over  the  export-related 
investment,  pricing,  and  output 
decision-making  process  at  the 
individual  firm  level.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Ukraine.  62  FR 
61754,  61757  (November  19,  1997);  and 
Tapered  Holler  Bearings  and  Parts 
Thereof  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17,  1997). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  \/alue:  Sparklers 
from  the  People's  Republic  of  China.  56 
PR  20588  (May  6,  1991).  as  modified  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585,  22587  (May  2.  1994)  [Silicon 
Carbide).  Under  this  test,  the 
Department  assigns  separate  rates  in 
NME  cases  only  if  an  exporter  can 
demonstrate  the  absence  of  both  de  jure 
and  de  facto  governmental  control  over 
its  export  activities.  See  Silicon  Carbide 
and  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Furfuryl 
Alcohol  From  the  People's  Republic  of 
China,  60  FR  22544.  22545  (May  8. 
1995). 

A.  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
fmd  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

Qingdao  Red  Star  has  placed  on  the 
record  a  number  of  documents  to 
demonstrate  the  absence  of  de  jure 
control,  including  its  business  license, 
and  the  "Company  Law  of  the  People's 
Republic  of  China"  of  December  29, 
1993.  Other  than  limiting  Qingdao  Red 
Star's  operations  to  the  activities 


referenced  in  the  license.,  we  noted  no 
restrictive  stipulations  associated  with 
the  license.  In  addition,  in  previous 
cases,  the  Department  has  analyzed  the 
"Company  Law  of  the  People's  Republic 
of  China"  and  found  that  it  establishes 
an  absence  of  de  jure  control.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China,  60  FR  54472.  54474  (October  24. 
1995).  We  have  no  information  in  this 
proceeding  which  would  cause  us  to 
reconsider  this  determination. 
Therefore,  based  on  the  foregoing,  we 
have  preliminarily  found  an  absence  of 
de  jure  control. 

B.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  proflts  or  financing  of 
losses. 

With  regard  to  the  issu^  of  de  facto 
control,  Qingdao  Red  Star  has  reported 
the  following:  (1)  There  is  no 
government  participation  in  setting 
export  prices;  (2)  its  managers  have  the 
authority  to  bind  sales  contracts;  (3)  the 
government  does  not  participate  in  the 
selection  of  Qingdao  Red  Star's 
management,  and  (4)  there  are  no 
restrictions  on  the  use  of  its  export 
revenues  or  the  disposition  of  its  profits, 
and  it  is  responsible  for  financing  its 
own  losses.  Additionally.  Qingdao  Red 
Star's  questionnaire  responses  do  not 
suggest  that  pricing  is  coordinated 
among  exporters.  Furthermore,  our 
analysis  of  Qingdao  Red  Star's 
questionnaire  responses  reveals  no  other 
information  indicating  governmental 
control  of  export  activities.  Therefore, 
based  on  the  information  provided,  we 
preliminarily  determine  that  there  is  an 
absence  of  de  facto  government  control 
over  Qingdao  Red  Star's  export 
functions,  and  that  Qingdao  Red  Star 
has  met  the  criteria  for  the  application 
of  separate  rates. 

The  PRC-Wide  Rate 

Although  the  Department  provided 
BOFT  and  all  PRC  exporters  of  the 


subject  merchandise,  including  Qingdao 
Red  Star,  with  the  opportunity  to 
respond  to  its  questioimaire,  only 
Qingdao  Red  Star  submitted  responses 
thereto.  Our  review  of  U.S.  import 
statistics  reveals  that  there  are  other 
PRC  companies,  in  addition  to  Qingdao 
Red  Star,  that  exported  barium 
carbonate  to  the  United  States  during 
the  POL  Because  these  exporters  did  not 
submit  a  response  to  the  Department's 
questionnaire,  and  thus  did  not 
demonstrate  their  entitlement  to  a 
separate  rate,  we  have  implemented  the 
Department's  rebuttable  presumption 
that  these  exporters  constitute  a  single . 
enterprise  under  common  control  by  the 
PRC  government,  and  we  are  applying 
adverse  facts  available  to  determine  the 
single  antidumping  duty  rate,  the  PRC- 
wide  rate,  applicable  to  all  other  PRC 
exporters  comprising  this  single 
enterprise.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Synthetic  Indigo  from  the 
People's  Republic  of  China,  65  FR 
25706.  25707  (May  3.  2000). 


Use  of  Facts  Otherwise  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  As  explained 
above,  with  the  exception  of  the 
exporter.  Qingdao  Red  Star,  and  its 
manufacturer.  Guizhou  Red  Star 
Development  Co..  Ltd.  (Guizhou  Red 
Star),  no  other  Chinese  manufacturer  or 
exporter  of  the  subject  merchandise 
responded  to  the  Department's  request 
for  information.  Therefore,  the  curative 
provisions  of  section  782  of  the  Act  are 
not  applicable  because  there  is  no 
information  on  the  record  of  this 
investigation  on  which  the  Department 
can  determine  separate  rates  for  these 
manufacturers  and  exporters. 
Accordingly,  the  Department  is 
applying  the  PRC-wide  rate  to  all  PRC 
exporters  of  the  subject  merchandise 
except  for  Qingdao  Red  Star.  The 
Department  caimot  determine  a  separate 
rate  for  these  companies  because  this 
information  is  within  the  sole 
possession  of  the  parties  at  issue  and 
cannot  be  obtained  otherwise.  No  other 
Chinese  manufacturer  or  exporter  of  the 
subject  merchandise  responded  to  the 
Department's  request  for  information. 
For  this  reason,  we  are  unable  to 
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calculate  a  PRC-wide  rate.  Therefore, 
the  Department  must  resort  to  the  use  of 
the  facts  available  to  ensure  that  these 
exporters  do  not  obtain  a  more  favorable 
result  than  they  would  by  responding  to 
the  Department's  request  for 
information.  The  failure  of  the  parties  at 
issue  to  respond  significantly  impedes 
this  proceeding  because  the  Department 
cannot  accurately  determine  a  margin 
for  these  parties.  Thus,  pursuant  to 
section  776(a)(2)(A)  and  (C)  of  the  Act. 
in  reaching  our  preliminary 
determination,  we  have  based  the  PRC- 
wide  rate  on  the  facts  available. 

In  applying  facts  otherwise  available, 
section  776(b)  of  the  Act  provides  that, 
if  the  Department  finds  that  an 
interested  party  "has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information," 
the  Department  may  use  information 
that  is  adverse  to  the  interests  of  that 
party  as  facts  otherwise  available. 
Adverse  inferences  are  appropriate  "to 
ensure  that  the  party  does  not  obtain  a 
more  favorable  result  by  failing  to 
cooperate  than  if  it  had  cooperated 
fully."  See  Statement  of  Administrative 
Action  (SAA)  accompanying  the  URAA, 
H.R.  Doc.  No.  103-316,  at  870  (1994). 
Furthermore,  "affirmative  evidence  of 
bad  faith  on  the  part  of  the  respondent 
is  not  required  before  the  Department 
may  make  an  adverse  inference."  See 
Antidumping  Countervailing  Duties; 
Final  Rule,  62  FR  27296.  27340  (May  19. 
1997).  In  this  case,  the  complete  failure 
of  these  parties  to  respond  to  the 
Department's  requests  for  information 
constitutes  a  failure  to  cooperate  to  the 
best  of  their  ability.  Since  the 
information  is  within  the  sole 
possession  of  the  parties  at  issue,  the 
Department  is  precluded  from 
determining  an  accurate  margin  for  the 
other  producers  and  exporters  and  must 
therefore  resort  to  the  use  of  adverse 
facts  available. 

An  adverse  inference  may  include 
reliance  on  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  any  previous  review, 
or  any  other  information  placed  on  the 
record.  See  section  776(b)  of  the  Act. 
However,  section  776(c)  of  the  Act 
provides  that,  when  the  Department 
relies  on  secondary  information  rather 
than  on  information  obtained  in  the 
course  of  an  investigation  or  review,  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  Independent 
sources  may  include  published  price 
lists,  official  import  statistics  and 
Customs  data,  and  information  obtained 
fitjm  interested  parties  during  the 
particular  investiga.tion  or  review.  See 


SAA  at  870  and  19  CFR  351.308(d). 
"Corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  Id.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  used.  See  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Administrative 
Reviews,  61  FR  57391.  57392  (November 
6.  1996). 

For  our  preliminary  determination,  as 
adverse  facts  available,  we  have  used  as 
the  PRC-wide  rate,  the  highest 
recalculated  dumping  margin  from  the 
petition  with  certain  adjustments  made 
to  the  values  (see  below).  In  the  petition, 
the  petitioner  based  export  price  (EP)  on 
actual  price  quotes  for  barium  carbonate 
produced  in  the  PRC  and  offered  for  sale 
by  several  different  Chinese  trading 
companies. 2  For  the  NV  calculation,  the 
petitioner  based  the  factors  of 
production,  as  defined  by  section 
773(c)(3)  of  the  Act  (raw  materials, 
labor,  energy,  and  representative  capital 
costs)  on  the  quantities  of  inputs  used 
by  the  petitioner. 

With  regard  to  the  EP  calculation  in 
the  petition,  the  petitioner  also  provided 
AUVs  by  port  of  entry  which  the 
petitioner  obtained  from  the  FTC's 
Interactive  Tariff  and  Trade  Data  Web 
(Data Web).  SeeOctobei- 16.  2002 
Response  to  Supplemental  Request  at 
Exhibit  1  and  Web  site:  http:// 
dataweb.usitc.gov/scripts/user_set.asp. 
As  discussed  in  the  memorandum  to 
Gary  Taverman,  Director,  Office  5.  from 
David  Layton,  Tisha  Loeper-Viti  and 
Kristina  Boughton.  Case  Analysts 
regarding  Corroboration  of  Secondary 
Information  (Corroboration  Memo), 
dated  March  10.  2003.  we  were  unable 
to  corroborate  the  petitioner's  price 
quotations  with  data  submitted  by 
Qingdao  Red  Star  in  its  questionnaire 
responses  because  the  petitioner's  price 
quotations  did  not  correspond  to  any  of 
the  export  prices  reported  by  the 
respondent  in  this  proceeding.  The 
Department  was  also  imable  to 
corroborate  these  prices  with  average 
unit  values  (AUVs)  for  the  POI  that  were 
based  on  quarterly  quantities  and  values 
of  total  barium  carbonate  imports  from 


^  In  calculating  export  price,  the  petitioner 
adjusted  foi  foreign  inland  freight  using  a  surrogate 
value  for  rail  freight  in  accordance  with  our  NME 
calculation  methodology. 


the  PRC  reported  on  DataWeb.  hi 
addition,  the  terms  of  sale  related  to  the 
petitioner's  price  quotes  appear  to  differ 
from  the  terms  underlying  the 
respondent's  prices  as  explained  in  the 
Corroboration  Memorandum.  *  Since  the 
Department  was  unable  to  corroborate 
the  petitioner's  price  quotations  for 
purposes  of  using  them  in  the 
Department's  calculation  of  the  PRC- 
wide  rate,  we  have  substituted  an  EP 
based  on  the  weighted  average  of  all  of 
the  port-specific  AUVs  provided  by  the 
petitioner  except  for  one  port-specific 
AUV  that  appeared  to  be  aberrationally 
high.  See  Corroboration  Memo  at 
Attachment  1.  These  AUVs  are  based  on 
actual  POI  customs  values  for  imports 
from  the  PRC  falling  under  the  only 
tariff  classification  subheading  covering 
subject  merchandise.  The  publicly 
available  AUVs  reflect  barium  carbonate 
prices  net  of  international  freight  for  all 
Chinese  exporters  including  those  who 
did  not  respond.  Therefore,  we  consider 
the  AUVs  to  have  probative  value  for 
purposes  of  calculating  the  PRC-wide 
rate. 

We  compared  the  petitioner's  factor 
consumption  rates  to  the  respondent's 
factor  consumption  rates,  which  is  the 
only  other  factor  consumption  data  on 
the  record  of  this  investigation.  As 
discussed  in  the  Corroboration  Memo, 
we  were  unable  to  corroborate  the 
petitioner's  factor  consumption  data 
with  the  data  provided  by  the 
respondent.  Nevertheless,  we  consider 
the  petitioner's  factor  consumption  rates 
for  materials,  labor  emd  energy  to  have 
probative  value  on  the  basis  that  these 
consumption  factors  are  derived  frtim 
the  petitioner's  own  experience  in 
producing  the  subject  merchandise.  See 
Corroboration  Memo  at  7. 

The  surrogate  values  for  the  factors  of 
production  in  the  petition  were  based 
on  publicly  available  information  for 
comparable  inputs  in  India,  and  in  the 
case  of  barite  ore,  on  a  price  quote  from 
an  Australian  producer.  With  the 
exception  of  the  values  for  packing 
material,  which  differed  only  slightly, 
and  water,  which  was  the  same,  we 
updated  Indian  surrogate  values  used  in 
the  petition  with  values  based  on  more 
current  values  from  publicly  available 
sources  and  revised  the  NV  calculation 
accordingly.  See  FOP  Memo.  We 
replaced  the  price  quote  value  for  barite 
ore  with  a  value  based  on  Indonesian 
imports  from  a  publicly  available 
source.  See  discussion  in  the  Factors  of 
Production  section  below  and  in  the 
FOP  Memo.  We  consider  the  Indian 
values,  and  the  Indonesian  value,  both 


^The  explanation  of  the  difference  in  terms  of 
sale  involves  some  proprietary  information. 
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from  publicly  available  sources,  to  have 
probative  value.  Therefore,  we  find  that 
the  surrogate  values  used  to  calculate 
the  PRC-wide  rate  are  sufficiently 
corroborated. 

Because  all  elements  of  NV  have  been 
corroborated,  we  consider  this  revised 
NV  to  be  reasonable  and  of  probative 
value.  As  a  result  of  this  recalculation, 
the  PRC-wide  rate  is.  for  the  preliminary 
determination.  75.10  percent.  See 
Corroboration  Memo;  see  also  the 
October  16.  2002  supplement  to  the 
petition.  For  the  purpose  of  determining 
the  most  appropriate  final  PRC-wide 
margin,  the  Department  will  consider  all 
information  on  the  record  at  the  time  of 
the  final  determination. 

Fair  Value  Comparisons 

To  determine  whether  Qingdao  Red 
Star's  sales  of  barium  carbonate  to 
customers  in  the  United  States  were 
made  at  LTFV.  we  compared  EP  to  NV. 
calculated  using  our  NME  methodology, 
as  described  below  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we      . 
calculated  weighted-average  EPs. 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act.  export  price  is  the  price  at 
which  the  subject  merchandise  is  first 
sold  (or  agreed  to  be  sold)  before  the- 
date  of  importation  by  the  producer  or 
exporter  of  the  subject  merchandise 
outside  of  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States  or  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States,  as 
adjusted  under  subsection  (c).  In 
accordance  with  section  772(a)  of  the 
Act.  we  used  EP  for  Qingdao  Red  Star 
because  the  subject  merchandise  was 
sold  directly  to  unaffiliated  customers 
in  the  United  States  prior  to  importation 
and  because  constructed  export  price 
was  not  otherwise  indicated. 

We  calculated  EP  for  Qingdao  Red 
Star  based  on  packed  F.O.B.  and  C.I.F. 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act.  These 
included  domestic  inland  freight, 
international  freight,  and  marine 
insurance,  where  applicable.  Because 
transportation  for  all  sales  was  provided 
by  an  NME  company,  we  based 
movement  expenses  associated  with 
these  sales  on  surrogate  values.  See  the 
memorandum  to  Gary  Taverman. 
Director.  Office  5.  from  David  Layton, 
Tisha  Loeper-Viti  and  Kristina 
Boughton.  Case  Analysts  regarding. 
Factors  of  Production  Valuation  for 
Preliminary  Determination,  dated  March 


10.  2003  (FOP  Memo),  on  file  in  the 
Central  Records  Unit  (CRU)  located  in 
B-099  of  the  main  Department  of 
Commerce  building. 

Normal  Value 

1 .  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
that  the  Department  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  on  the  prices  or  costs  of 
factors  of  production  in  one  or  more 
market  economy  countries  that  are:  (1) 
At  a  level  of  economic  development 
comparable  to  that  of  the  NME  country; 
and  (2)  significant  producers  of 
comparable  merchandise.  The 
Departments  Office  of  Policy  initially 
identified  five  countries  that  are  at  a 
level  of  economic  development 
comparable  to  the  PRC  in  terms  of  per 
capita  GNP  and  the  national  distribution 
of  labor.  Those  countries  are  India. 
Pakistan.  Indonesia.  Sri  Lanka  and  the 
Philippines  (see  the  memorandum  from 
Jeffrey  May.  Director.  Office  of  Policy  to 
Gary  Taverman.  Director.  Office  5. 
regarding  Request  for  a  List  of  Surrogate 
Countries,  dated  December  11.  2002.  on 
file  in  the  CRU).  Based  on  available 
information  of  export  data  provided  in 
United  Nations  Trade  Statistics  under 
HTSUS  subheading  2836.60.  we  have 
found  that  India  is  a  producer  of  barium 
carbonate.  The  petitioner  also  provided 
evidence  that  India  is  a  significant 
producer  of  subject  merchandise, 
including  Indian  producers' 
advertisements  and  an  article  from  the 
Asia  Pulse  citing  aggregate  Indian 
production  figures  for  barium  carbonate 
from  1995-1999.  In  addition,  for  most 
factors  of  production,  India  has 
quantifiable,  contemporaneous,  and 
publicly  available  data.  India  had  the 
best  available  financial  data  of  the  five 
countries  on  specific  barium  carbonate 
producers.  Therefore,  for  purposes  of 
the  preliminary  determination,  we  have 
selected  India  as  the  primary  surrogate 
country.  However,  for  one  material 
input,  barite  ore,  we  were  unable  to 
obtain  a  reliable  Indian  value.  For  this 
reason,  we  used  data  from  a  secondary 
surrogate  country.  Indonesia,  to  value 
this  input.  We  have  evidence  to  suggest 
that  Indonesia  is  also  a  significant 
producer  of  comparable  merchandise 
and  we  were  able  to  obtain  publicly 
available  data  for  barite  ore.  For  further 
discussion,  see  the  FOP  Memo. 

Factors  of  Production 

In  its  questionnaire  response.  Qingdao 
Red  Star  reported  factors  of  production 
for  the  manufacture  of  the  subject 
merchandise  during  the  POI.  The  factors 
of  production  include:  (1)  Hours  of  labor 


required:  (2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 
other  utilities  consumed;  and  (4) 
representative  capital  costs.  See  section 
773(c)(3)  of  the  Act.  To  calculate  NV.  we 
multiplied  the  reported  quantities  by 
publicly  available  surrogate  per-unit 
values  from  India  and.  when 
appropriate,  from  Indonesia. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  For  those 
values  not  contemporaneous  with  the 
POI.  we  adjusted  the  values  to  account 
for  inflation  using  the  applicable  price 
indices  published  in  the  International 
Monetary  Fund's  International 
Financial  Statistics  (January  2003.  July 
2002  and  September  2000).  We  inflated 
the  values  denominated  in  Indian 
rupees  using  Indian  wholesale  price 
indices  and  inflated  values 
denominated  in  U.S.  dollars  using  U.S. 
producer  price  indices.  As  appropriate, 
we  included  freight  costs  in  input  prices 
to  make  them  delivered  prices. 
Specifically,  we  added  to  the  surrogate 
values  a  surrogate  freight  cost  calculated 
using  the  shorter  of  the  reported 
distance  from  the  domestic  input 
supplier  to  the  factory  processing 
subject  merchandise  or  the  distance 
from  the  nearest  seaport  to  the  relevant 
factory.  This  adjustment  is  in 
accordance  with  the  Court  of  Appeals 
for  the  Federal  Circuit's  decision  in 
Sigma  Corp.  v.  United  States.  117  F.  3d 
1401.  1407-1408  (Fed.  Cir.  1997). 

We  valued  certain  material  inputs, 
packing  materials,  and  byproducts 
(including  coal,  limestone,  plastic  bags, 
and  sulfur)  using  publicly  available 
2002  Indian  import  statistics  from  the 
appropriate  Indian  Trade  Classification 
categories,  based  on  the  Harmonized 
Commodity  Description  and  Coding 
System  (HS).  published  by  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India. 
Volume  II:  Imports  (March  2002)  (Indian 
Import  Statistics).  Because  Indian 
imports  of  barite  ore  for  this  period  were 
insignificant,  we  valued  barite  ore  using 

2001  Indonesian  import  data  from  the 
World  Trade  Atlas.  We  valued  water 
based  on  an  average  of  several  rates  for 
metropolitan  areas  in  India,  published 
by  the  Asian  Development  Bank  in  the 
Second  Water  Utilities  Data  Book:  Asian 
and  Pacific  Region  in  1997. 

For  energy,  we  valued  coal  using 
Indian  Import  Statistics  for  2002.  We 
valued  electricity  using  Indian  retail 
prices  found  in  the  International  Energy 
Agency's  Key  World  Energy  Statistics 

2002  covering  the  fourth  quarter  of 
2001.  We  valued  kerosene  using  rates 
quoted  in  a  press  release  from  the 
Government  of  India  dated  February  28, 
2002. 
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We  valued  labor  using  the  latest 
regression-based  wage  rate  for  China 
found  on  Import  Administration's  Web 
page  (http://ia.ita.doc.gov/wages/)  as 
described  in  19  CFR  351.408(c)(3). 

To  value  foreign  inland  truck  freight 
costs,  we  relied  upon  per-kilometer 
price  quotes  used  by  the  Department  in 
the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Creatine 
Monohydrate  From  the  People's 
Republic  of  China.  67  FR  10892  (March 
11,  2002).  To  value  foreign  inland  rail 
freight  costs,  we  used  an  average  per- 
mebic-ton  rate  published  in  the  Reserve 
Bank  of  India  Bulletin,  July  2001.  This 
rate  was  used  by  the  Department  in  the 
Notice  of  Preliminary  Results  in  the 
Antidumping  Duty  Administrative 
Review  of  Potassium  Permanganate 
from  the  People's  Republic  of  China,  68 
FR  7768  (February  18,  2003).  We  valued 
ocean  freight  based  on  publicly 
available  rates  from  a  large  liner 
shipping  company,  Maersk  Sealand.  We 
valued  marine  insurance  based  on  an 
Indian  rate  which  was  reported  in  the 
public  version  of  the  questionnaire 
response  placed  on  the  record  in  Certain 
Stainless  Steel  Wire  Rod  From  India: 
Final  Results  of  Administrative  and  New 
Shipper  Review,  64  FR  856  (January  6, 
1999). 

To  value  factory  overhead,  selling, 
general  and  administrative  expenses 
(SG&A)  and  profit,  we  used  the  audited 
financial  statements  for  the  year  ended 
March  31,  2000,  from  an  Indian 
producer  of  barium  carbonate.  Victory 
Chemicals  Pvt.,  Ltd.  (Victory). 

For  a  complete  analysis  oi  surrogate 
values  used  in  the  preliminary 
determination,  see  the  FOP  Memo. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

We  are  directing  the  U.S.  Customs 
Service  (Customs)  to  suspend 
liquidation  of  all  entries  of  barium 
carbonate  from  the  PRC  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  In  addition,  we  are 
instructing  Customs  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP,  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  POI:  . 


Manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

Qingdao  Red  Star  Chemical 

Import  &  Export  Co..  Ltd 

PRC-Wlde  Rate                   

7.66 
75.10 

The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  Qingdao  Red 
Star. 

Disclosure 

In  accordance  with  19  CFR 
351.224(b),  the  Department  will  disclose 
to  interested  parties  within  five  days  of 
the  date  of  publication  of  this  notice  the 
calculations  performed  in  the 
preliminary  determination. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of 
barium  carbonate  from  the  PRC  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR 
351.301(c)(3)(i),  interested  parties  may 
submit  publicly  available  information  to 
value  the  factors  of  production  for 
purposes  of  the  final  determination 
within  40  days  after  the  date  of 
publication  of  this  preliminary 
determination.  Case  briefs  or  other 
written  comments  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  one  week 
after  issuance  of  the  verification  reports. 
Rebuttal  briefs,  the  content  of  which  is 
limited  to  the  issues  raised  in  the  case 
briefs,  must  be  filed  within  five  days 
after  the  deadline  for  the  submission  of 
case  briefs.  A  list  of  authorities  used,  a 
table  of  contents,  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Executive  summaries  should  be  limited 
to  five  pages  total,  including  footnotes. 
Further,  we  request  that  parties 
submitting  briefs  and  rebuttal  briefs 
provide  the  Department  with  a  copy  of 
the  public  version  of  such  briefs  on    , 
diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  argiunents 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 


tentatively  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230.  at 
a  time  and  in  a  room  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  in  a  hearing 
if  one  is  requested,  must  submit  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce.  Room 
1870,  within  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants:  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  the 
hearing,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  See 
19  CFR  351.310(c).  The  Department  will 
make  its  final  determination  no  later 
than  135  days  after  the  date  of 
publication  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act. 

Dated:  March  10,  2003. 
Joseph  Spetrini. 

Acting  Assistant  Secretary' for  Import 
Administration. 
[FR  Doc.  03-6339  Filed  3-14-03:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IA-570-0071 

Barium  Chioride  Froni  the  People's 
Republic  of  China:  Final  Results  and 
Rescission  in  Part  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
rescission  in  part  of  antidumping  duty 
administrative  review  of  barium 
chloride  from  the  People's  Republic  of 
China. 

SUMMARY:  On  November  8.  2002,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  and 
partial  rescission  of  its  administrative 
review  of  the  antidumping  duty  order 
on  barium  chloride  from  the  People's 
Republic  of  China  (PRC)  covering  the 
period  of  review  (POR)  October  1.  2000. 
to  September  30,  2001.  See  Barium 
Chloride  From  the  People's  Republic  of 
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China:  Preliminary  Results  and 
Rescission  in  Part  of  Antidumping  Duty 
Administrative  Review.  67  FR  68094 
[Preliminary  Results).  We  initiated  this 
review  on  11  Chinese  manufacturers/ 
exporters  of  barium  chloride  '  but  are 
rescinding  the  review  with  respect  to 
Zhangjiaba  Sah  Chemical  Co.,  Ltd., 
Barium  Salts  Branch  because  the  record 
indicates  that  this  company  did  not  sell 
subject  merchandise  to  the  United 
States  during  the  POR.  Because  the 
remaining  companies  did  not  respond  to 
the  Department's  questionnaire,  we 
consider  them  to  be  part  of  the  PRC- 
wide  entity,  and  applied  adverse  facts 
available.  In  the  preliminary  results  of 
this  review,  we  recalculated  the  PRC- 
wide  rate  using  information  placed  on 
the  record  by  the  petitioner  as 
appropriately  adjusted  by  the 
Department.  We  have  continued  to  take 
this  approach  rn  the  final  results. 
EFFECTIVE  DATE:  March  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Conniff  or  Drew  Jackson,  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-1009  or  (202) 482- 
4406,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  8.  2002,  the  Department 
published  in  the  Federal  Register  (67 
FR  68094)  the  preliminary  results  and 
rescission,  in  part,  of  its  administrative 
review  of  the  antidumping  duty  order 
on  barium  chloride  from  the  PRC.  In 
response  to  the  Department's  invitatibn 
to  submit  comments  on  the  preliminary 
results,  one  respondent.  Zhangjiaba  Salt 
Chemical  Co.  Ltd.,  Beu-iuih  Salts  Branch 
(Zhangjiaba),  submitted  a  case  brief  on 
November  27,  2002,  and  the  petitioner. 
Chemical  Products  Corporation  (CPC) 
submitted  a  rebuttal  brief  on  December 
4,  2002.  A  public  hearing  was  held  on 
February  11,  2003. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  Review 

The  imports  covered  by  this  review 
are  shipments  of  barium  chloride,  a 


■  Those  manufachirers/exporters  are:  Zhangjiaba 
Salt  Chemical  Co..  Ltd..  Barium  Salts  Branch,  Hebei 
Xinji  Chemical  Plant.  Tianjin  Chemical  Industry 
Corporation,  Qingdao  Red  Star  C:hemical  Group  Co., 
Tianjin  Bohai  Chemical  United  Import/Export 
Company.  Sichuan  Emeishan  Salt  Chemical 
Industry  Croup  C>)mpany,  Ltd..  Hengnan,  Kunghan. 
Linshu.  Tangshan,  and  China  National  C:hemicals 
Import  and  Export  Corporation  (Sinochem). 


chemical  compound  having  the 
formulas  BaCU  or  BaCl2-2H20, 
currently  classifiable  under  item 
number  2827.39.45.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).^  Although  the 
HTSUS  item  number  is  provided  for 
convenience  and  for  U.S.  Customs 
(Customs)  purposes,  the  written 
description  remains  dispositive. 

Period  of  Review 

The  POR  is  October  1,  2000,  through 
September  30,  2001. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  submitted  by  parties  to 
this  administrative  review  are  addressed 
in  the  "Issues  Decision  Memorandum" 
(Decision  Memorandum)  from  Holly  A. 
Kuga,  Acting  Deputy  Assistant  Secretary 
for  Import  Administration,  Group  II,  to 
Joseph  A.  Spetrini,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  concurrently  with  this  notice, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Central  Record  Unit,  room  B-099  of  the 
main  Department  of  Commerce 
building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the 
International  Trade  Administration's 
Web  site  at  http:  www.ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Final  Partial  Rescission  of  Review 

We  are  rescinding  this  review  with 
respect  to  Zhangjiaba  because  it 
reported  that  it  made  no  shipments  of 
subject  merchandise  to  the  IJnited 
States  during  the  POR  and  our  review  of 
Customs  data  supports  Zhangjiaba's 
claim.  See  Zhangjiaba's  December  21, 
2001 ,  submission  to  the  Department. 

Changes  Since  the  Preliminary  Results 

Consistent  with  the  approach  taken  in 
petroleum  wax  candles  from  the  PRC, 
we  have  inflated  the  surrogate  value  for 
electricity  using  an  industry-specific 
wholesale  price  index.  See  Petroleum 
Wax  Candles  from  the  PRC:  Notice  of 
Final  Results  of  New  Shipper  Review.  67 
FR  41395  (June  18,  2002).  and  • 


accompanying  Issues  and  Decisions 
Memorandum  at  Comment  4. 

Final  Results  of  Review 

•   We  determine  that  the  following 
weighted-average  percentage  margin 
exists  for  the  period  October  1.  2000, 
through  September  30,  2001: 


Exporter/Manufacturer 

Margin 
(petx^ent) 

PRC-Wlde  Rate    

155.50 

'  The  scope  reflects  the  HTSUS  item  number 
currently  in  effect.  ' 


Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  barium  chloride  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  all  Chinese  exporters 
will  be  the  rate  shown  above:  and  (2)  for 
non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  their  PRC  suppliers. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Assessment 

Customs  shall  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs  within 
15  days  of  publication  of  these  final 
results  of  review.  We  will  direct 
Customs  to  assess  the  resulting 
assessment  rate  against  the  entered 
customs  values  for  all  entries  of  subject 
merchandise  during  the  review  period. 

Reimbursement  of  Duties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(0 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

Administrative  Protective  Orders 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  an  APO  in 
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accordance  with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
written  notification  of  the  rettun/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  March'lO.  2003. 
Joseph  A.  Spetrini, 
Acting  Assistaitt  Secretary  for  Import 
Administration. 

Appendix — Issues  in  Decision 
Memorandum 

Comments 

Comment  1:  Whether  the  Department 
Should  Redetermine  the  PRC-Wide  Rate 

Comment  2;  Whether  the  Department 
Should  Grant  Zhangjiaba  a  Separate  Rate 

Comment  3:  Whether  the  Department 
inappropriately  Resorted  to  Adverse  Facts 
Available  With  Respect  to  Zhangjiabia 

[FR  Doc.  03-6338  Filed  3-14-a3;  8:45  am] 
BILJJNG  CODE  3510-|}S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-337-a03] 

Fresh  Atlantic  Salmon  From  Chile: 
Extension  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Henninger  or  Constance  Handley 
at  (202)  482-3003  or  (202)  482-0631, 
Office  of  AD/CVD  Enforcement  5, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  complete  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order/ 
finding  for  which  a  review  is  requested 
and  the  final  residts  within  120  days 


after  the  date  on  which  the  preliminary 
results  are  published.  However,  if  it  is 
not  practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  results  to  a  maximum  of 
365  days  after  the  last  day  of  the 
anniversary  month  of  an  order/finding 
for  which  a  review  is  requested, -and  for 
the  final  results  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary  results) 
from  the  date  of  publication  of  the 
-preliminary  results. 

Background 

On  August  27,  2002,  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  initiation  of 
administrative  review  of  the 
.  antidumping  duty  order  on  fresh 
Adantic  salmon  from  Chile,  covering 
the  period  July  1,  2001,  through  June  30, 
2002  (67  FR  55000).  The  preliminary 
results  are  currenUy  due  no  later  than 
April  2,  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
Umit  for  the  reasons  stated  in  oui 
memorandum  from  Gary  Taverman, 
Director,  Office  V,  to  Holly  Kuga,  Acting 
Deputy  Assistant  Secretary,  which  is  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  main  Commerce  building. 
Therefore,  the  Department  is  extending 
the  time  limit  for  Completion  of  the 
preliminary  results  imtil  no  later  than 
May  1,  2003.  We  intend  to  issue  the 
final  results  no  later  than  120  days  after 
publication  of  the  preliminary  results 
notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  March  11.  2003. 
HoUy  A.  Kuga 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  II. 

[FR  Doc.  03-6342  Filed  3-14-03;  8:45  am) 
BIUJNG  CODE  3S1<M)6-I> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-851] 

Certain  Preserved  Mushrooms  from 
the  People's  Republic  of  China: 
Extension  of  Time  Limit  tor  Preliminary 
Results  of  Antidumping  Duty  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration; 
Department  of  Conmierce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  antidumping 
duty  new  shipper  review. 

EFFECTIVE  DATE:  March  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Smith  or  Davina  Hashmi,  Impart 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  48;2-1766  or  (202)  482- 
0984,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  received  timely 
requests  from  Xiamen  Zhongjia  Imp. 
and  Exp.  Co.,  Ltd.  ("Zhongjia")  and 
Zhangzhou  Longhai  Minhui  Industry 
and  Trade  Co.,  Ltd.  ("Minhui")  in 
accordance  with  19  CFR  351.214(c),  for 
a  new  shipper  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  People's 
Repubhc  of  China  ("PRC"),  which  has  a 
February  annual  anniversary  month  and 
an  August  semiannual  anniversary   - 
month.  On  September  30,  2002,  the 
Department  found  that  the  requests  for 
review  met  all  of  the  regulatory 
requirements  set  forth  in  19  CFR 
351.214(b)  and  initiated  this 
antidumping  duty  new  shipper  review 
covering  the  period  February  1 ,  2002, 
through  July  31,  2002  (see  Certain 
Preserved  Mushrooms  from  the  People's 
Republic  of  China:  Initiation  of  Fifth 
New  Shipper  Antidumping  Duty  Review, 
67  FR  62438  (October  7,  2002)).  The 
preliminary  results  are  currenUy  due  no 
later  than  March  29,  2003. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(2)(B)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  a  new  shipper 
review  if  it  determines  that  the  case  is 
extraordinarily  compficated.  The 
Department  has  determined  that  this 
case  is  extraordinarily  complicated,  and 
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the  preliminary  results  of  this  new 
shipper  review  cannot  be  completed 
within  the  statutory  time  limit  of  180 
days.  Specifically,  each  respondent  used 
multiple  inputs  to  produce  the  subject 
merchandise  and  there  are  multiple 
stages  of  production  associated  with 
producing  the  subject  merchandise.  For 
purposes  of  reporting  its  consumption 
of  each  material  input,  each  respondent 
used  a  material  allocation  methodology. 
Therefore,  in  order  to  ensure  that  each 
respondent  has  accurately  reported  its 
factors  of  production,  we  need  more 
time  to  obtain  additional  information  on 
their  factors  of  production  and  to 
accommodate  verification  in  this  case. 
In  addition,  given  the  complexity  (i.e., 
multiple  production  stages]  involved 
with  producing  the  subject  merchandise 
and  the  material  allocation  issues 
inherent  in  this  case,  the  Department 
finds  that  this  case  is  extraordinarily 
complicated,  and  cannot  be  completed 
within  the  statutory  time  limit. 

Accordingly,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  by  120  days, 
to  July  27,  2003.'  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Act  and  19 
CFR  351.214(i)(2).  The  final  results  will 
in  turn  be  due  90  days  after  the  date  of 
issuance  of  the  preliminary  results, 
unless  extended. 

Dated:  March  11.  2003. 
Susan  H.  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  0,1-6341  Filed  3-14-03;  8:45  am| 

BILLINO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-485-805] 

Certain  Small  Diameter  Cart>on  and 
Alloy  Seamless  Standard,  Line,  and 
Pressure  Pipe  From  Romania:  Final ' 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  September  10,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  antidumping  duty 
administrative  review  of  seamless  pipe 
from  Romania.  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise.  The  period  of  review  is 
February  4,  2000  through  July  31,  2001. 


>  Since  |uly  27.  2003.  is  a  Sunday,  the 
preliminary  results  will  actually  be  due  on  July  28, 
2003. 


Based  on  our  analysis  of  comments 
received,  these  final  results  differ  from 
the  preliminary  results.  The  final  results 
are  listed  below  in  the  "Final  Results  of 
Review"  section. 
EFFECTIVE  DATE:  March  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Martin  Claessens.  Office 
5.  Group  II.  AD/CVD  Enforcement. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230:  telephone:  (202)  482-4162 
and  (202)  482-5451,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  10.  2002.  the  Department 
received  a  letter  from  the  Government  of 
Romania  (GOR)  requesting  a  review  of 
the  status  of  Romania  as  a  non-market 
economy  (NME)  country,  either  in  a 
free-standing  investigation  or  in  the 
context  of  this  administrative  review. 
On  September  10.  2002,  in  response  to 
the  GOR's  request,  the  Department 
initiated  an  inquiry  into  Romania's 
NME  status  in  the  context  of  the  instant 
administrative  review. 

At  the  same  time,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  seamless  pipe  from  Romania.  See 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Romania: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Postponement  of  Final  Results.  67  FR 
57388  (September  10.  2002) 
(Preliminary  Results).  The  review  covers 
one  manufacturer/expprter.  S.C. 
Silcotub  S.A.  (Silcotub). 

We  invited  parties  to  comment  on  our 
preliminary  results  of  review.  On 
October  10,  2002,  Silcotub  and  United 
States  Steel  Corporation  (U.S.  Steel),  a 
domestic  producer  of  subject 
merchandise  and  interested  party  in  this 
review,  filed  case  briefs.  Both  parties 
filed  rebuttal  briefs  on  October  22,  2002. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
seamless  carbon  and  alloy  (other  than 
stainless)  steel  standard,  line,  and 
pressure  pipes  and  redraw  hollows 
produced,  or  equivalent,  to  the  ASTM 
A-53.  ASTM  A-106.  ASTM  A-333. 
ASTM  A-334.  ASTM  A-335.  ASTM  A- 
589,  ASTM  A-795,  and  the  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  the  order 
also  includes  all  products  used  in 
standard,  line,  or  pressure  pipe 


applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification.  Specifically  included 
within  the  scope  of  the  order  are 
seamless  pipes  and  redraw  hollows,  less 
than  or  equal  to  4.5  inches  (114.3  mm) 
in  outside  diameter,  regardless  of  wall- 
thickness,  manufacturing  process  (hot 
finished  or  cold-drawn),  end  finish 
(plain  end.  beveled  end.  upset  end, 
threaded,  or  threaded  and  coupled),  or 
surface  finish.  The  seamless  pipes 
subject  to  the  order  is  currently 
classifiable  under  the  subheadings 
7304.10.10.20,  7304.10.50.20, 
7304.31.30.00,  7304.31.60.50, 
7304.39.00.16.  7304.39.00.20.    . 
7304.39.00.24.  7304.39.00.28. 
7304.39.00.32.  7304.51.50.05. 
7304.51.50.60.  7304.59.60.00. 
7304.59.80.10.  7304.59.80.15. 
7304.59.80.20.  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the    . 
United  States  (HTSUS). 

Specifications.  Characteristics,  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipes  meeting  the  ASTM  A- 
106  standard  may  be  used  in 
temperatures  of  up  to  1000  degrees 
Fahrenheit,  at  various  ASME  code  stress 
levels.  Alloy  pipes  made  to  ASTM  A- 
335  standard  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  ASTM  A-106. 
Seamless  pressure  pipes  sold  in  the 
United  States  are  commonly  produced 
to  the  ASTM  A-106  standard.  Seamless 
standard  pipes  are  most  commonly 
produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipes  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 
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Seamless  water  well  pipes  (ASTM  A- 
589)  and  seamless  galvanized  pipes  for 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  5L-B,  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 
typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  is  in  pressure 
piping  systems  by  refineries, 
petrochemical  plants,  and  chemical 
plants.  Other  applications  are  in  power 
generation  plants  (electrical-fossil  fuel 
or  nuclear),  and  in  some  oil  field  uses 
(on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  A  minor  application  of 
this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications. 

These  applications  constitute  the 
majority  of  the  market  for  the  subject 
seamless  pipes.  However,  ASTM  A-106 
pipes  may  be  used  in  some  boiler 
applications. 

Redraw  hollows  are  any  unfinished 
pipes  or  "hollow  profiles"  of  carbon  or 
alloy  steel  transformed  by  hot  rolling  or 
cold  drawing/hydrostatic  testing  or 
other  methods  to  enable  the  material  to 
be  sold  under  ASTM  A-53.  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334. 
ASTM  A-335.  ASTM  A-589.  ASTM  A- 
795.  and  API  5L  specifications.  The 
scope  of  the  order  includes  all  seamless 
pipe  meeting  the  physical  parameters 
described  above  and  produced  to  one  of 
the  specifications  listed  above, 
regardless  of  application,  with  the 
exception  of  the  specific  exclusions 
discussed  below,  and  whether  or  not 
also  certified  to  a  non-covered 
specification.  Standard,  line,  and 
pressure  applications  and  the  above- 
listed  specifications  are  defining 
characteristics  of  the  scope  of  the  order. 
Therefore,  seamless  pipes  meeting  the 
physical  description  above,  but  not 
produced  to  the  ASTM  A-53,  ASTM  A- 
106.  ASTM  A-333.  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589.  ASTM  A- 
795.  and  API  5L  specifications  shall  be 
covered  if  used  in  a  standard.  line,  or 
pressure  application,  with  the  exception 
of  the  specific  exclusions  discussed 
below.  For  example,  there  are  certain 
other  ASTM  specifications  of  pipe 


which,  because  of  overlapping 
characteristics,  could  potentially  be 
used  in  ASTM  A-106  applications. 
These  specifications  generally  include 
ASTM  A-161,  ASTM  A-192,  ASTM  A- 
210.  ASTM  A-252.  ASTM  A-501. 
ASTM  A-523.  ASTM  A-524,  and  ASTM 
A-618.  When  such  pipes  are  used  in  a 
standard,  line,  or  pressure  pipe 
application,  with  the  exception  of  the 
specific  exclusions  discussed  below, 
such  products  are  covered  by  the  scope 
of  the  order.  Specifically  excluded  from 
the  scope  of  the  order  is  boiler  tubing 
and  mechanical  tubing,  if  such  products 
are  not  produced  to  ASTM  A-53,  ASTM 
A-106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications  and  are 
not  used  in  standard,  line,  or  pressure 
pipe  applications.  In  addition,  finished 
and  imfinished  Oil  Country  Tubular 
Goods  (OCTG)  are  excluded  from  the 
scope  of  the  order,  if  covered  by  the 
scope  of  another  antidumping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 

With  regard  to  the  excluded  products 
listed  above,  the  Department  will  not 
instruct  Customs  to  require  end-use 
certification  until  such  time  as  U.S. 
Steel  or  other  interested  parties  provide 
to  the  Department  a  reasonable  basis  to 
believe  or  suspect  that  the  products  are 
being  used  in  a  covered  application.  If 
such  information  is  provided,  we  will 
require  end-use  certification  only  for  the 
product(s)  (or  specification(s))  for  which 
evidence  is  provided  that  such  products 
eu^  being  used  in  covered  applications 
as  described  above.  For  example,  if, 
based  on  evidence  provided  by  U.S. 
Steel,  the  Department  finds  a  reasonable 
basis  to  believe  or  suspect  that  seamless 
pipe  produced  to  the  A-161 
specification  is  being  used  in  a 
standard,  line  or  pressure  application, 
we  will  require  end-use  certifications 
for  imports  of  that  specification. 
Normally  we  will  require  only  the 
importer  of  record  to  certify  to  the  end 
use  of  the  imported  merchandise.  If  it 
later  proves  necessary  for  adequate 
implementation,  we  may  also  require 
producers  who  export  such  products  to 
the  United  States  to  provide  such 
certification  on  invoices  accompanying 
shipments  to  the  United  States. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
merchandise  subject  to  this  scope  is 
dispositive. 


Nonmarket-Economy  Country  Status 

The  Department  has  treated  Romania 
as  an  NME  country  in  all  past 
antidumping  duty  investigations  and 
administrative  reviews.  See,  e.g..  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Small 
Diameter  Carbon  and  Alloy  Seamless 
Standard,  Line  and  Pressure  Pipe  from 
Romania,  65  FR  39125  (June  23,  2000); 
and  Notice  of  Final  Determination  of 
Antidumping  Duty  Investigation: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Romania,  66  FR  49625 
(September  28,  2001).  A  determination 
that  a  country  is  an  NME  country 
remains  in  effect  until  it  is  revoked  by 
the  Department.  See  section 
771(18)(C)(i)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act). 

As  indicated  above,  on  September  10, 
2002.  in  response  to  the  GOR's  request, 
the  Department  initiated  an  inquiry  into 
Romania's  NME  status  in  the  context  of 
the  instant  administrative  review.  As 
part  of  the  inquiry,  the  Department 
invited  the  public  to  comment  on  the 
GOR's  request.  The  Department  received 
and  granted  requests  from  the  public  for 
time  extensions  to  submit  comments. 
All  comments  were  received  by 
November  8,  2002,  followed  by  rebuttal 
comments  by  December  30.  2002. 

In  determining  whether  a  country  will 
be  accorded  market-economy  status  for 
purposes  of  antidumping  and 
countervailing  duty  proceedings,  the 
Department  considers,  consistent  with 
the  factors  described  in  section 
771(18)(B)  of  the  Act,  the  extent  to 
which  resources  are  allocated  by  market 
or  government,  taking  into  account 
currency  and  labor  markets,  pricing,  and 
production  and  investment  decisions. 
After  a  thorough  examination  of  all 
relevant  information  available  to  the 
Department,  we  have  reclassified 
Romania  as  a  market  economy  for 
purposes  of  antidumping  and 
countervailing  duty  proceedings, 
pursuant  to  section  771(18)(A)  of  the 
Act,  effective  January  1,  2003.  See 
Memorandum  frpm  Lawrence  Norton, 
Import  Policy  Analyst,  to  Joseph 
Spetrini,  Acting  Assistant  Secretary  for 
Import  Administration:  Antidimiping 
Duty  Administrative  Review  of  Certain 
Small  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  from  Romania— Non-Market 
Economy  Status  Review  (March  10, 
2003).  However,  because  the  POR  for 
the  2000/2001  review  predates  the 
effective  date  of  the  NME  status 
determination  (i.e.,  January  1.  2003),  the 
Department  has  continued  to  utilize  the 
NME  methodology  in  reaching  the  final 
results  for  this  review. 
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Separate  Rates 

Silcotub  has  requested  a  separate, 
company-specific  antidumping  duty 
rate  in  this  review.  In  the  preliminary 
results,  we  found  that  Silcotub  had  met 
the  criteria  for  the  application  of 
separate  antidumping  duty  rates.  See 
Preliminary  Results,  67  FR  at  57390.  We 
have  not  received  any  other  information 
since  the  preliminary  results  which 
would  warrant  reconsideration  of  our 
separate  rates  determination  with 
respect  to  this  company.  We  therefore 
determine  that  Silcotub  should  be 
assigned  an  individual  dumping  margin 
in  this  administrative  review. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandum"  (Decision 
Memorandum)  from  Holly  A.  Kuga, 
Acting  Deputy  Assistant  Secretary, 
Import  Administration,  to  Joseph 
Spetrini,  Acting  Assistant  Secretary  for 
Import  Administration,  dated  March  10, 
2003,  which  is  hereby  adopted  by  this 
notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded 
in  the  Decision  Memorandum  is 
attached  to  this  notice  as  an  Appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum,  which  is  on 
file  in  the  Central  Records  Unit,  room 
B-099  of  the  main  Commerce  building. 

In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.gov/.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  From  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We  have  also 
revised  certain  financial  ratios,  and  the 
factor  value  for  natural  gas  used  in  the 
calculation  of  the  normal  value.  These 
changes  are  discussed  in  the  relevant 
section  of  the  Decision  Memorandum. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  percentage  margin  exists  for  the 
period  February  4,  2000  through  July  31, 
2001: 


Manulacturer/exporter 

Margin 
(percent) 

S.C.  Silcotub  S.A 

0.04 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  by 
dividing  the  dumping  margin  found  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  that  importer's 
entries  of  subject  merchandise.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  results  of 
review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  For 
Silcotub,  because  the  margin  is  de 
minimis,  no  cash  deposit  will  be 
required,  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  in  the 
prior  segment  of  the  proceeding  in 
which  that  manufacturer  or  exporter 
participated;  (3)  if  the  exporter  is  not  a 
firm  covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  segment  of  the  proceeding 
in  which  that  manufacturer 
participated;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  13.06  percent, 
the  Romania-wide  rate  established  in 
the  less-than-fair-value  investigation. 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidimiping  duties  occurred,  and  in  the 


subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return/destruction  or  conversion  to 
judicial  protective  order  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305(a)(3). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

March  10.  2003. 
Joseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix 

Comments  and  Responses 

Comment  1 :  Use  of  Market-Economy 
Price  to  Value  Lacquer. 

Comment  2:  Basis  for  the  Financial 
Ratios  for  Depreciation,  Selling,  General 
and  Administrative  (SG&A)  Expenses, 
Interest  Expenses,  and  Profit. 

Comment  3:  Valuation  of  Natural  Gas. 

Comment  4:  Valuation  of  Electricity. 

|FR  Doc.  03-6340  Filed  3-14-03;  8:45  am] 
BILLma  CODE  351IM)S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration. 

[I.D.  031003D] 

Proposed  Information  Collection; 
Comment  Request;  Atlantic  HIgiily 
Migratory  Species  Recreational 
Ljindings  Reports. 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  16,  2003. 
AD{>RESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14Ui  and  Constitution  Avenue,  NW, 
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Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Diaime  Stephan,  phone  978/ 
281-9397;  Highly  Migratory  Species 
Division,  NMFS,  1  Blackburn  Drive, 
Gloucester,  MA  01930. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  purpose  of  BFT  catch  reporting  is 
to  provide  real-time  catch  information 
for  monitoring  the  recreational  BFT 
fishery.  Under  the  Atlantic  Tunas 
Convention  Act  of  1975  (ATCA,  16 
U.S.C.  971),  the  United  States  is 
required  to  abide  by  recommendations 
of  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT), 
including  a  specified  BFT  quota.  This 
program  supports  BFT  management  and 
scientific  research  authorized  under 
ATCA  and  the  Magnuson  Stevens 
Fishery  Conservation  and  Management 
Act  (MSFMCA,16  U.S.C.  1801  et  seq.]. 
Recreational  anglers  are  required  to 
report  specific  information  regarding 
their  catch  after  they  land  a  BFT.  The 
reported  information  is  tallied  and  used 
to  monitor  recreational  landings  and 
incorporated  into  scientific  analysis  of 
BFT  stock  status.  For  any  State  that 
participates  in  tagging  programs  to 
monitor  recreational  landings,  it  is 
expected  that  wTfeekly  and  one  annual 
report  would  be  submitted  to 
summarize  landings  and  results  to  date. 

Atlantic  swordfish  and  billfish  are 
also  managed  internationally  by  ICCAT 
and  nationally  under  the  A'TCA  and  the 
MSFMCA.  This  collection  will  provide 
information  needed  to  monitor  the 
recreational  limit  established  by  ICCAT 
for  Atlemtic  blue  and  white  marlin,  and 
the  recreational  catch  of  swordfish, 
which  is  applied  to  the  ICCAT 
established  U.S.  quota.  This  collection 
will  also  provide  information  on 
recreational  landings  of  West  Atlantic 
sailfish  which  is  unavailable  from 
established  monitoring  programs. 
Collection  of  sailfish  information  is 
authorized  under  MSFCMA  for 
purposes  of  stock  management 

n.  Method  of  Collection 

Once  a  recreational  fisherman  lands  a 
bluefin  tuna,  he  is  required  to  report  his 
catch  via  one  of  three  methods.  If  the 
fish  is  landed  in  the  states  of  North 
Carolina  (NC)  or  Maryland  (MD).  the 
fisherman  must  obtain  a  harvest  tag 
fi-om  the  state  fisheries  agency  by 
submitting  a  landing  card  at  a  state  BFT 
reporting  station.  Under  this  tag  method 


participating  States  (MD  and  NC)  also 
submit  weekly  vnitten  reports  and  one 
annual  report  summarizing  results  and 
data  for  the  prior  time  period. 

In  all  other  Atlantic  and  Gulf  coast 
states,  fishermen  report  via  either  a  toll- 
free  telephone  call  or  an  Internet  Web 
site.  A  follow-up  call  to  the  angler  is 
made  by  NOAA  Fisheries  personnel 
when  the  landed  fish  is  a  trophy  BFT 
(greater  than  or  equal  to  73"  curved  fork 
length). 

When  a  fisherman  lands  an  Atlantic 
marlin.  West  Atlantic  sailfish  and/or 
North  Atlantic  swordfish,  they  must 
report  their  catch  by  calling  a  toll-free 
telephone  number.  Agency  personnel 
then  place  a  follow-up  call  to  the  angler 
to  verify  the  initially-reported 
information. 

m.  Data 

OMB  Number:  0648-0328. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations;  individuals  or 
households;  and  State,  Local,  or  Tribal 
government. 

Estimated  Number  of  Respondents: 
12,131. 

Estimated  Time  Per  Response:  5 
ihinutes  for  an  initial  call-in  or  Internet 
report;  5  minutes  for  a  confirmation  call; 
10  minutes  for  a  landing  card;  1  hour  for 
a  weekly  state  report;  and  4  hours  for  an 
annual  state  report. 

Estimated  Total  Annual  Burden 
Hours:  2.096. 

Estimated  Total  Annual  Cost  to 
Public:  None. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  March  7.  2003. 
Gwellnar  Banlu, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-6198  Filed  3-14-03:  8:45  am] 
atUJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Proposed  Findings 
Document,  Environmental 
Assessment,  and  Finding  of  No 
Significant  Impact 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  availability  of 
Proposed  Findings  Document, 
Environmental  Assessment,  and  Finding 
of  No  Significant  Impact  on  conditional 
approved  of  coastal  nonpoint  pollution 
control  program  for  Minnesota. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 
Document,  Enviromnental  Assessment 
(EA),  and  Finding  of  No  Significant 
Impact  for  Minnesota.  Coastal  States 
and  Territories  were  required  to  submit 
their  coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval.  The  Findings  Document 
was  prepared  by  NOAA  and  EPA  to 
provide  the  rationale  for  the  agencies' 
decision  to  approve  each  State  and 
Territory  coastal  nonpoint  pollution 
control  program.  Section  6217  of  the. 
Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA).  16  U.S.C. 
section  1455b,  requires  States  and 
Territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  pollution  control  programs. 
The  EA  was  prepared  by  NOAA. 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  4321  et 
seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  pollution  control 
program  submitted  to  NOAA  and  EPA 
by  Minnesota. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  program 
submitted  by  Minnesota.  The 
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requirements  of  40  CFR  parts  1500-1508 
Council  on  Environmental  Quality 
(CEQ)  regulations  to  implement  NEPA 
apply  to  the  preparation  of  the 
Environmental  Assessment. 
Specifically.  40  CFR  1506.6  requires 
agencies  to  provide  public  notice  of  the 
availability  of  environmental 
documents.  This  notice  is  part  of 
NOAA's  action  to  comply  with  this 
requirement. 

Copies  of  the  Proposed  Findings 
Document.  EA.  and  Finding  of  No 
Significant  Impact  may  be  found  on  the 
NOAA  Web  site  at  http:// 
www.ocrm.nos.noaa.gov/czm/6217/  or 
may  be  obtained  upon  request  from: 
Helen  Farr.  Coastal  Programs  Division 
(N/ORM3).  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS.  NOAA, 
1305  East- West  Highway.  Silver  Spring. 
Maryland.  20910.  phone  (301)  713- 
3155.  xl50.  e-mail  Helen. ftin® noaa.gov. 

DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  Document  or  EA 
should  do  so  by  April  16.  2003. 

ADDRESSES:  Comments  should  be  made 
to:  )ohn  King.  Acting  Chief.  Coastal 
Programs  Division  (N/ORM3).  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS.  NOAA.  1305  East- 
West  Highway,  Silver  Spring.  Maryland 
20910.  phone  (301) 713-3155.  xl88.  e- 
mail  john.king@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Farr.  Coastal  Programs  Division 
(N/0RM3),  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS,  NOAA, 
1305  East- West  Highway.  Silver  Spring. 
Maryland  20910.  phone  (301)  713-3155. 
xl50.  e-mail  helen.farr@noaa.gov. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  ^one  Management  Program 
Administration) 

Dated:  March  .S.  2003. 
lamison  S.  Hawkins, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone^Management, 
National  Oceanic  and  Atmospheric 
Administration. 

G.  Tracy  Mehan  III, 

Assistant  Administrator,  Office  of  Water. 
Environmental  Protection  Agency. 
[FR  Doc.  0.3-6249  Filed  3-14-03:  8:45  am| 
8ILUNO  CODE  3510-08-M 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmosplieric 
Administration 


DEPARTMENT  OF  THE  INTERIOR 
U.S.  Fish  and  Wildlife  Sarvica 

P.D.022003D] 

Notice  of  Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Federal  Actions  Under  the  Endangered 
Species  Act  Related  to  the  State  of 
Washington  Forest  Practices  Rules 

AGENCY:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA). 
Commerce.U.S.  Fish  and  Wildlife 
Service  (FWS),  Department  of  the 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  National  Environmental 
Policy  Act,  as  amended  (NEPA),  that 
NOAA  Fisheries  and  FWS  (known 
hereafter  as  the  Services)  intend  to 
gather  information  necessary  to  prepare 
a  Draft  Environmental  Impact  Statement 
(DEIS)  related  to  anticipated 
applications  from  the  State  of 
Washington  (State)  for  take 
authorization  or  a  take  limit  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (ESA).  Washington  State  has 
entered  into  discussions  with  the 
Services  in  anticipation  of  submitting  an 
application  for  take  authorization 
pursuant  to  the  ESA  (see  Background 
Section  for  specific  sections)  for  the 
Washington  State  Forest  Practices  Rules, 
regulating  forest  management  activities 
on  non-Federal  forest  lands  in  the  state 
of  Washington..  Both  Services  have 
listed  threatened  and  endangered 
species  in  the  State  that  are  likely  to  be 
affected  by  this  action.  The  species  are 
identified  below  in  SUPPLEMENTARY 
INFORMATION  and  in  the  "Covered 
Resources"  section  of  Appendix  A  and 
Schedule  H-1  of  the  Forests  and  Fish 
Report.  April  1999.  available  at  http:// 
www.wa.gov/  dnr/  htdocs/ 
forestpractices/  rules/  forestsandfish  or 
by  calling  one  of  the  contacts  listed 
below  in  ADDRESSES. 

The  Services  are  providing  this 
notice:  (1)  to  advise  other  agencies  and 
the  public  of  their  intent  to  prepare  a 
DEIS  on  the  State  application(s);  and  (2) 
to  obtain  suggestions  and  information 
on  the  scope  of  issues  to  include  in  the 
DEIS. 


DATES:  Written  scoping  comments  for 
the  DEIS  from  all  interested  parties  must 
be  received  no  later  than  5  p.m.  Pacific 
time  on  April  16.  2003.  Interested 
parties  may  contact  the  Services  for 
more  information  at  the  addresses  and 
phone  numbers  listed  below.  Four 
public  scoping  workshops  will  be  held 
in  2003.  Each  meeting  will  begin  with 
a  one-hour  open  house  to  accommodate 
informal  discussion  and  questions;  the 
presentation  portion  of  the  meeting  will 
begin  at  6  p.m. 


The  meeting  dates  and  times  are: 

1.  March  18,  2003,  5  -  8  p.m..  Tacoma, 
WA. 

2.  March  20,  2003.  5  -  8  p.m..  Port 
Angeles.  WA. 

3.  March  25,  2003.  5  -  8  p.m.. 
Spokane.  WA. 

4.  March  26.  2003.  5  -  8  p.m.. 
EUensburg.  WA. 

ADDRESSES:  Written  comments  and 
requests  for  information  should  be  sent 
to  Craig  Hansen,  U.S.  Fish  and  Wildlife 
Service.  510  Desmond  Drive.  S.E.,  Suite 
102.  Lacey,  WA  98503-1273.  telephone 
(360)753-6046,  facsimile  (360)753- 
9518;  or  Steve  Keller.  NOAA  Fisheries. 
510  Desmond  Drive.  S.E.,  Suite  103. 
Lacey.  WA  98503-1273.  telephone 
(360)534-9309.  facsimile  (360)753  9517. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  addresses. 
The  meeting  locations  are: 

1.  Tacoma.  Tacoma  Sheraton  Hotel, 
1328  Broadway  Plaza,  Tacoma,  WA. 

2.  Port  Angeles,  Red  Lion  Hotel.  221 
North  Lincoln,  Port  Angeles,  WA. 

3.  Spokane.  Red  Lion  Hotel  at  the 
Park.  303  W.  North  River  Drive. 
Spokane.  WA. 

4.  EUensburg,  Grupe  Center  at  Central 
Washington  University.  400  East  8th 
Avenue.  EUensburg.  WA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Keller.  (360)  534-9309. 
SUPPLEMENTARY  INFORMATION: 

Species  Listed  in  this  Notice 

NMFS  listed  species  potentially 
addressed  in  this  action  include  Ozette 
Lake  sockeye  salmon  (O/icor/iync/ius 
nerka).  Snake  River  sockeye  salmon  (O. 
nerka),  Puget  Sound  chinook  salmon  (O. 
tshawytscha).  Lower  Columbia  River 
chinook  salmon  (O.  tshoHrytscha), 
Upper  Columbia  River  spring-nm     ' 
chinook  salmon  (O.  tshawytscha),  Snake 
River  spring/summer  chinook  salmon 
(O.  tshawytscha).  Snake  River  fall 
chinook  salmon  (O.  tshavtrytscha)  Lower 
Columbia  River  steelhead  (O.  mykiss). 
Middle  Columbia  River  steelhead  (O. 
mykiss).  Upper  Columbia  River 
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steelhead  (O.  mykiss);  Snake  River 
steelhead  (O.  mykiss),  Colmnbla  River 
chum  salmon  (O.  keta),  and  Hood  Canal 
summer-run  chum  salmon  (O.  keta). 

Refer  to  the  following  website  for 
NMFS  listing  status  and  protective 
regulations:  http://www.nwr.noaa.gov/ 
Isalmon/salmesa/index/htm 

FWS  listed  species  potentially 
addressed  in  this  action  include  bull 
trout  (Salvelinus  confluentus)  and  any 
or  all  unlisted  Washington  native  fish 
and  six  stream  breeding  amphibians. 

Background 

NEPA  requires  Federal  agencies  to 
conduct  an  environmental  analysis  of 
their  proposed  actions  to  determine  if 
the  actions  may  affect  the  human 
environment.  The  Services  expect  to 
take  action  on  ESA  section  10(a)(1)(B) 
and/or  4(d)Limit  submittals  expected 
from  the  State.  Therefore  the  Services 
are  seeking  public  input  on  the  scope  of 
the  required  NEPA  analysis,  including 
the  range  of  reasonable  alternatives  and 
associated  impacts  of  any  alternatives. 

Section  9  of  the  ESA  and 
implementing  regulations  prohibit  the 
"taking"  of  a  species  listed  as 
endangered  or  threatened.  The  term  take 
is  defined  under  the  ESA  to  mean 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct  (16  U.S.C.  1532(19)).  Harm  is 
defined  by  the  FWS  to  include 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  and 
sheltering  (50CFR17.3).  NOAA 
Fisheries'  definition  of  harm  includes 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  fish  or  wildlife  by  significsmtly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  spawning, 
migrating,  rearing,  and  sheltering  (64  FR 
60727,  November  8,  1999). 

The  Services  may  promulgate  rules 
under  section  4(d)  of  the  ESA 
establishing  specific  take  prohibitions 
for  threatened  species  that  the  Services 
determine  to  be  consistent  with  the 
conservation  needs  of  threatened 
species.  Section  10(a)(1)(B)  of  the  ESA 
provides  a  mechanism  by  which  both 
Services  may  permit  take  through  the 
issuance  of  an  Incidental  Take  Permit 
(ITP).  An  ITP  may  be  issued  for  take  that 
could  occur  incidental  to  otherwise 
lawful  activities,  provided  all  permit 
issuance  criteria  are  met,  including  the 
requirement  that  permit  issuance  would 
not  appreciably  reduce  the  likelihood  of 
the  survival  and  recovery  of  the  species 
in  the  wild.  The  applicant  for  an  FTP 


must  prepare  and  submit  to  the  Services 
for  approval,  a  Habitat  Conservation 
Plan  (HCP)  containing  strategies  for 
minimizing  and  mitigating  the  impacts 
of  take  associated  with  the  proposed 
activities  to  the  maximum  extent 
practicable.  The  applicant  must  also 
ensure  adequate  funding  will  be 
provided  for  the  HCP.  An  HCP  and 
associated  ITP  could  cover  the 
threatened  bull  trout  and  salmon,  plus 
any  endangered  and  unlisted  species 
that  might  be  affected  by  the 
Washington  State  Forest  Practices  Rules. 
In  addition,  the  "No  Surprises"  rule 
assures  that  the  Services  will  not  require 
the  commitment  of  any  additional  land, 
water  or  financial  compensation  for 
HCPs  that  are  being  properly 
implemented  throughout  the  term  of  the 
HCP  and  ITP.  It  is  important  to  note  that 
section  10  is  the  only  ESA  mechanism 
by  which  take  authorization  can  be 
granted  to  non-Federal  landov«iers  for 
take  of  endangered  species.  On  July  10, 
2000,  NOAA  Fisheries  promulgated  and 
published  an  ESA  section  4(d)  rule  for 
threatened  salmon  and  steelhead(65  FR 
42422).  In  addition  to  establishing  take 
prohibitions,  the  rule  provides  that 
certain  specified  activities  or 
conservation  plans  may  qualify  for  a 
limit  from  the  rule's  take  prohibitions 
provided  that  such  activities  or 
programs  qualify  for  one  of  13  categories 
known  as  "limits".  Limit  13  of  this  rule 
applies  to  forest  management  in 
Washington  and  specifically  relates  to 
non-Federal  forest  management 
activities  that  are  at  least  as  protective 
as  the  elements  of  the  Forests  and  Fish 
Report.  The  Forests  and  Fish  Report  is 
a  document  that  makes 
recommendations  for  improving  forest 
management  and  timber  harvest  for  the 
benefit  of  salmon  and  aquatic  and 
riparian  species.  The  report  was 
prepared  collaboratively  by  a  group  of 
stakeholders  from  private  industry, 
publicinterest  groups.  State  and  Federal 
Government  agencies,  and  Tribes. 
NOAA  Fisheries  has  not  yet  determined 
whether  the  State's  Forest  Practices 
Rules  as  revised  by  the  Forests  and  Fish 
report  comply  with  this  rule. 

FWS  has  not  issued  a  comparable  4(d) 
rule,  but  is  considering  whether  to 
exempt  the  take  of  bull  trout  that  may 
occur  through  implementation  of  the 
Washington  State  Forest  Practices  Rules 
by  adopting  a  4(d)  rule.  A  FWS  4(d)  rule 
could  be  structured  to  exempt  take  that 
might  occur  as  a  result  of  implementing 
the  State  regulatory  program,  provided 
that  the  program  is  consistent  with  the 
conservation  needs  of  the  species. 
However,  a  4(d)  rule  can  only  address 
take  of  species  listed  as  threatened.  The 


Forests  and  Fish  Report  addresses  some 
endangered  and  unlisted  species,  as 
well  as  threatened  species. 

Because  both  threatened  and 
endangered  species  are  likely  to  be 
affected  and  because  there  are 
alternative  methods  for  meeting  the 
requirements  of  the  ESA,  the  State  is 
working  with  both  Services  to  develop 
one  or  more  proposals. 

State  of  Washington's  Programs  and 
Proposals 

The  Washington  State  Forest  Practices 
Board  was  established  in  1975  by  the 
Washington  State  Legislature  under  the 
State  Forest  Practices  Act.  By  law,  the 
board  is  charged  with  establishing  rules 
governing  forest  management  activities 
on  non-Federal  forest  land  in  the  State 
in  order  to  protect  public  resources 
while  maintaining  a  viable  timber 
industry.  Those  rules,  as  embodied  in 
the  Washington  Administrative  Code 
(Title  222  WAC),  specifically  consider 
the  effects  of  various  forest  practices  on 
fish,  wildlife  and  water  quality.  The 
Forest  Practices  Act  also  requires  the 
Washington  Department  of  Natural 
Resources  to  administer  and  enforce  all 
board-adopted  rules  on  non-Federal 
forest  land.  The  board  adopts  Forest 
Practices  rules  pertaining  to  water 
quality  protection  after  reaching 
agreement  with  the  director  of  the 
Department  of  Ecolog\'  (Ecology)  or  the 
director's  designee  on  the  board. 

Beginning  in  late  1996,  stakeholders 
determined  additional  protections 
should  be  developed  because  of  the 
inmiinent  listing  of  several  salmon 
species  in  Washington  under  the  Act, 
and  because  new  information  bom 
watershed  analyses  and  other  sources 
indicated  riparian  protections  in  place 
at  that  time  were  not  adequate  for  public 
resource  protection.  In  response,  the 
participants  in  a  stakeholder  negotiation 
process  known  as  Timber,  Fish,  and 
Wildlife  (TFW)  began  working  on 
riparian  issues  and  agreed  to  negotiate 
collaboratively  in  an  effort  to  submit  a 
proposal  to  the  Forest  Practices  Board. 
Over  the  course  of  the  negotiations, 
representatives  from  Federal  agencies 
and  Washington  counties  joined  the 
effort,  and  representatives  of 
environmental  interests  and  some 
Tribes  withdrew  from  the  process.  The 
remaining  caucuses  continued 
negotiating  and  went  on  to  write  the 
Forests  and  Fish  Report  (April  1999). 
which  ultimately  became  the  basis  for 
new  Forest  Practices  Rules  with 
increased  attention  to  the  needs  of 
salmon  and  other  aquatic  and  riparian 
species  on  f(H«st  lands.  The  groups 
contributing  to  the  development  of  the 
report  included  Federal  agencies  (FWS. 
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NOAA  Fisheries  and  Environmental 
Protection  Agency),  state  agencies 
(Washington  Departments  of  Natural 
Resources,  Governor's  Office.  Fish  and 
Wildlife,  and  Ecology),  the  Tribes,  the 
Washington  State  Association  of 
Counties,  the  Washington  Forest 
Protection  Association,  and  the 
Washington  Farm  Forestry  Association. 

Following  publication  of  the  Forests 
and  Fish  Report,  the  Washington  State 
Legislature  directed  the  Forest  Practices 
Board  to  adopt  rules  consistent  with  the 
Forest  and  Fish  Report.  The  board 
conducted  an  evaluation  of  the 
proposal,  and  alternatives  to  the 
proposal,  for  modifying  the  Forest 
Practices  Rules.  This  evaluation 
included  a  State  Environmental  Impact 
Statement  (SEIS).  under  the  Washington 
State  Environmental  Policy  Act.  The 
States  Final  SEIS.  entitled  "Alternatives 
for  Forest  Practices  Rules  for  Aquatic 
and  Riparian  Resources"  was  published 
in  April  2001. 

In  consideration  of  this  evaluation, 
the  Forest  Practices  Board  adopted  new 
rules  in  May  2001.  which  were  based  on 
the  Forests  and  Fish  Report.  Effective 
July  2001.  these  new  rules  cover  a  wide 
variety  of  forest  practices  and  include  a 
new.  more  hinctional  classification  of 
rivers  and  streams  on  non- Federal  forest 
land;  improved  plans  for  properly 
designing,  maintaining,  and  upgrading^ 
existing  and  new  forest  roads; 
additional  protections  for  unstable 
slopes;  greater  protections  for  riparian 
areas  intended  to  maintain  properly 
functioning  conditions;  a  process  for 
adaptive  management;  and  other 
features. 

Washington  State  has  now  entered 
into  discussions  with  the  Service's  in 
anticipation  of  submitting  an 
application  for  ESA  take  authorization 
pursuant  to  Section  10(a)(1)(B)  of  the 
Act.  a  4(d)  Limit  or  both  for  the 
Washington  State  Forest  Practices  Rules, 
regulating  forest  management  activities 
on  non-Federal  forest  lands  in  the  state 
of  Washington. 

Review  Under  National  Environmental 
Policy  Act 

The  Services  will  conduct  an 
environmental  review  of  the  application 
package(s)  to  be  submitted  by  the  State 
and  prepare  a  Federal  DEIS.  The  DEIS 
will  analyze  the  proposal,  as  well  as  a 
full  range  of  reasonable  alternatives  and 
the  associated  impacts  of  each.  The 
Services  are  in  the  process  of 
developing  alternatives  for  analysis. 
Alternatives  currently  under 
consideration  include:  a  No  Action 
alternative;  an  alternative  resulting  in 
the  issuance  of  a  Section  10  Permit 
based  on  an  HCP,  which  includes  the 


full  complement  of  practices  endorsed 
by  the  Forests  and  Fish  Report;  an 
alternative  resulting  in  NOAA  Fisheries 
determining  that  the  State  Forest 
Practices  Rules  and  non-regulatory 
elements  of  the  State's  program  are  at 
least  as  protective  of  threatened  fish  as 
the  Forests  and  Fish  Report,  thus 
qualifying  the  program  under  Limit  13 
of  the  luly.  2000  4{d)  rule;  an  alternative 
that  includes  the  adoption  of  a  similar 
4(d)  rule  by  the  FWS;  and  alteniatives 
involving  an  ESA  incidental  take  permit 
or  4(d)  rules  associated  with  measures 
that  are  either  more  or  less  protective 
than  the  complete  Forests  and  Fish 
Report  package.  Additional  alternatives 
may  be  developed  based  on  input 
received  from  this  and  future  public 
comment  opportunities  during  the 
development  of  the  DEIS. 

Comments  and  suggestions  are  invited 
from  all  interested  parties  to  ensure  the 
full  range  of  alternatives  related  to  this 
proposed  action  and  all  significant 
issues  are  identified.  The  Services 
request  that  comments  be  as  specific  as 
possible.  Comments  should  include 
information,  issues,  and  concerns- 
regarding:  the  direct,  indirect,  and 
cumulative  effects  that  implementation 
of  the  proposal  could  have  on 
endangered  and  threatened  species  or 
their  habitats;  other  possible 
alternatives;  potential  adaptive 
management  and/or  monitoring 
provisions:  funding  issues;  baseline 
environmental  conditions;  other  plans 
or  projects  that  might  be  relevant  to  this 
project;  and  minimization  and 
mitigation  measures.  In  addition  to 
considering  impacts  to  threatened  and 
endangered  species  and  their  habitats, 
the  DEIS  will  analyze  the  effects  the 
alternatives  would  cause  to  other 
components  of  the  human  envirorunent. 
As  a  result  comments  specific  to  the 
following  are  also  requested:  air  quality: 
water  quality  and  quantity:  geology  and 
soils:  cultural  resources;  social 
resources;  economic  resources;  and 
environmental  justice. 

This  notice  is  provided  pursuant  to 
NEPA  regulations  (40  CFR  1506.6). 
Comments  or  questions  should  be 
directed  to  the  Services  at  the  addresses 
or  telephone  numbers  provided  above. 
All  comments  and  materials  received.  - 
including  names  and  addresses,  will 
become  part  of  the  administrative  record 
and  may  be  released  to  the  public. 

This  environmental  review  by  the 
Services  will  be  conducted  in 
accordance  with  the  requirements  of  the 
NEPA.  NEPA  Regulations  (40  CFR 
1500-1508).  other  appropriate  Federal 
laws  and  regulations,  and  policies  and 
procedures  of  the  Services  for 
compliance  with  those  regulations. 


Dated:  February  28.  2003. 

Anne  Badgley, 

Regional  Director.  Fish  and  Wildlife  Service. 
Region  J,  Portland,  Oregon. 

Dated:  March  11,  2003. 
Barbara  Schroeder. 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  03-6325  Filed  3-14-03:  8:45  ami 
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Technology  Opportunities  Program 

agency:  National  Telecommunications 

and  Information  Administration. 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  issues  this 
Notice  describing  the  conditions  under 
which  applications  will  be  received 
under  the  Technology  Opportunities 
Program  (TOP)  and  how  NTIA  will 
select  applications  for  funding. 

As  an  agency  of  the  U.S.  Department 
of  Commerce.  NTIA  is  the  Executive 
Branch's  principal  voice  on  domestic 
and  international  telecommunications 
and  information  technology  issues. 
NTIA  works  to  spur  innovation, 
encourage  competition,  help  create  jobs 
and  provide  consumers  with  more 
choices  and  better  quality 
telecommunications  products  and 
services  at  lower  prices. 

TOP  supports  this  mission  through 
funding  demonstrations  of  new 
telecommunications  and  information 
applications  for  the  provision  of 
educational,  cultural,  health  care,  public 
information,  public  safety,  or  other 
social  services. 

DATES:  Complete  applications  for  the 
Fiscal  Year  2003  TOP  grant  program 
must  be  either  postmarked  no  later  than 
April  23.  2003,  or  hand-delivered  no 
later  than  5  P.M.  Eastern  Daylight  Time 
on  April  23.  2003.  to  the  respective 
addresses  listed  in  the  ADDRESSES 
section  of  this  notice.  Applications 
submitted  through  guaranteed  carrier 
services  will  be  considered  postmarked 
on  the  date  they  are  submitted  to  the 
carrier. 

Applications  must  show  proof  of 
mailing  consisting  of  one  of  the  ' 

following: 
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1.  A  legibly  dated  U-S.  Postal  Service 
postmark; 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service:  or 

3.  A  dated  shipping  label,  invoice,  or 
receipt  firom  a  commercial  carrier. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  neither  of  the 
following  will  be  accepted  as  proof  of 
mailing: 

1.  A  private  metered  postmark:  or 

2.  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  applicants 
should  check  with  their  local  post 
office. 

Due  to  screening  procediu-es  at  the 
Department  of  Commerce,  packages 
arriving  via  the  United  States  Postal 
Service's  Priority  Mail,  First  Class,  and 
Parcel  Post  services  are  irradiated, 
which  can  damage  the  contents,  or 
delay  delivery  to  the  TOP  Program 
Office.  Thus,  applicants  are  encouraged 
to  consider  the  impact  of  these 
procedures  in  selecting  their  chosen 
method  for  application  delivery. 

Applications  will  not  be  accepted  via 
facsimile  machine  transmission  or 
electronic  mail. 

Applications  with  postmarked  dates 
after  April  23.  2003.  will  not  be 
considered  in  the  current  grant  round 
and  will  be  returned  to  the  applicant. 
ADDRESSES:  Completed  applications 
must  be  mailed,  shipped,  or  sent 
overnight  express  to: 

Technology  Opportunities  Program, 
National  Telecommunications  and 
Information  Administration,  U.S. 
Department  of  Conunerce,  1401 
Constitution  Avenue.  NW.,  HCHB, 
Room  4096,  Washington,  DC  20230: 
or  hcmd-delivered  to: 

Technology  Opportimities  Program, 
National  Telecommunications  and 
Information  Administration,  U.S. 
Department  of  Conmierce,  HCHB, 
Room  1874, 1401  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
Room  1874  is  located  at  entrance  #10 

on  15th  Street  NW.,  between 

Pennsylvania  and  Constitution 

Avenues. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lammot  du  Pont  by  telephone:  (202) 
482-2048;  fax:  (202)  501-8009;  or  e- 
mail:  top@ntia.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority 

NTIA  issues  this  notice  pursuant  to 
Public  Law  108-7,  the  Consolidated 
Appropriations  Resolution,  FY  2003. 


Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

CFDA  Number  11.552;  Technology 
Opportunities  Program  (TOP) 

Eligibility  Criteria 

Non-profit  entities,  public  sector  ^ 
organizations  as  well  as  state,  local  and 
tribal  governments  are  eligible  to  apply. 
Eligible  applicants  include,  but  are  not 
limited  to,  faith-based  organizations, 
national  organizations  and  associations, 
non-profit  community-based 
organizations,  non-profit  health  care 
providers,  schools,  libraries,  museums, 
colleges,  universities,  public  safety 
providers  or  other  providers  of  social 
services. 

Individual  persons  are  not  eligible -to 
apply. 

For-profit  organizations  are  not 
eligible  to  apply.  They  are  encouraged, 
however,  to  participate  as  project 
partners  as  described  in  the  "Matching 
Funds  Requirements"  and  "Review 
Criteria"  sections  of  this  Notice. 

Applications  submitted  by  those  who 
are  or  designate  themselves  as 
"individuals"  or  "for-profit 
organizations"  on  the  Standard  Form 
424  (SF-424),  Application  for  Federal 
Assistance,  will  not  be  considered  in  the 
current  grant  round  and  will  be  returned 
to  the  applicant. 

Funding  Availability 

Approximately  $12.4  million  is 
available  for  Federal  assistance  under  a 
grant.  Based  on  past  experience,  NTIA 
expects  this  year's  grant  round  to  be" 
very  competitive.  In  Fiscal  Year  2002, 
NTIA  received  741  applications 
collectively  requesting  more  than  $330 
milUon  in  federal  funds.  From  these 
applications,  the  Department  of 
Commerce  announced  25  awards 
totaling  $12.4  million  in  federal  funds. 

Award  Amount 

An  applicant  may  request  up  to  a  total 
of  $700,000  in  hinds  ft-om  NTL\.  TOP 
expects  the  federal  amounts  awarded  to 
range  from  $350,000  to  $700,000.  with 
an  average  of  approximately  $500,000. 
The  amoimt  awarded  covers  the 
duration  of  the  project. 

Matching  Fund$  Requirements 

Grant  recipients  under  this  program 
will  be  required  to  provide  matching 
funds  toward  the  total  project  cost. 
Applicants  must  document  their 
capacity  to  provide  matching  funds. 
Matching  funds  may  be  in  the  form  of 
cash  or  in-kind  contributions. 

NTIA  will  provide  up  to  50  percent  of 
the  total  project  cost,  unless  the 
applicant  can  docimient  extraordinary 
circumstances  warranting  a  grant  of  up 


to  75  percent.  Grant  funds  under  this 
program  are  usually  released  in  direct 
proportion  to  local  matching  funds 
utilized  and  documented  as  having  been 
expended. 

Generally,  federal  funds  may  not  be 
used  as  matching  funds,  except  as 
provided  by  federal  statute.  If  you  plan 
to  use  funds  from  a  federal  agency  as 
matching  funds,  you  should  contact  the 
federal  agency  that  administers  the 
funds  -in  question  and  obtain 
documentation  from  that  agency's  Office 
of  General  Counsel  to  support  the  use  of 
federal  funds  for  matching  purposes. 

Completeness  of  Application 

TOP  will  initially  review  all 
applications  to  determine  whether  all 
required  elements  are  present  and 
clearly  identifiable.  In  order  to  be 
accepted  for  review,  each  application 
must  contain,  at  a  minimum,  the 
following  required  elements:  (1)  A 
Standard  Form  424  (SF-424). 
Application  for  Federal  Assistance,  with 
an  original  signature.  (2)  a  project 
narrative,  and  (3)  a  budget  narrative. 

Applications  that  are  missing  any  of 
the  three  required  elements  with  the 
appropriate  signatures  will  not  be 
considered  ip  the  current  grant  round 
and  will  be  returned  to  the  applicants. 

Standard  forms  and  materiaJs  needed 
to  complete  an  application  can  be 
obtained  electronically  via  TOP's  Web 
site  at  http://www.ntia.doc.gov/top  or  by 
contacting  the  TOP  office  at  (202)  482- 
2048. 

More  details  regarding  the  required 
elements  and  suggestions  for  preparing 
a  competitive  application  are  described 
in  the  Guidelines  for  Preparing 
Applications — Fiscal  Year  2003. 
Applicants  can  obtain  a  copy  of  the 
Guidelines  for  Preparing  Applications — 
Fiscal  Year  2003,  via  TOP's  Web  site  at 
http://www.ntia.doc.gov/top  or  by 
contacting  the  TOP  office  at  (202)  482- 
2048. 

Program  Description 

As  a  national  program.  TOP 
emphasizes  innovation,  learning,  and 
diffusion  of  new  ideas  and  practical 
knowledge.  Through  TOP,  NTL\ 
provides  organizations  with 
opportunities  to  explore  the  possibilities 
that  new  telecommunications  and 
information  technology  offer  to  improve 
the  provision  of  educational,  cultural, 
health  care,  public  information,  public 
safety,  or  other  social  services. 

TOP  projects  demonstrate  innovative 
applications  of  new  telecommunications 
and  information  technology  to  address 
pressing  needs  in  the  public  and  non-    ^ 
profit  sectors.  Therefore.  TOP  expects 
applicants  to  present  a  clear  vision  and 
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a  workable  plan  to  apply  technologies  to 
address  specific  challenges  in  their 
communities.  Rather  than  simply 
requesting  hinds  to  build  capacity  or 
upgrade  existing  equipment,  each 
application  should  describe  a  project 
that  pinpoints  specific  problems, 
proposes  creative  solutions,  and 
postulates  measurable  outcomes. 

All  funded  projects  must  be 
interactive  in  that  they  foster  the 
exchange  and  sharing  of  information 
among  individuals  and/or  groups,  as 
opposed  to  one-way  or  broadcast 
systems.  Because  these  grants  will  serve 
as  national  models  for  other 
communities,  NTIA  expects  each  project 
to  include  provisions  for  a  thorough, 
independent  evaluation  that  will 
provide  valid  and  reliable  data  as  well 
as  valuable  lessons  learned  to  be  shared 
with  others  interested  in  thejproject. 

In  previous  fiscal  years,  NTIA 
supported  planning  projects.  The 
emphasis  for  Fiscal  Year  2003  is  on 
projects  that  deploy,  use,  and  evaluate, 
applications  of  new  telecommunications 
technology.  NTIA  will,  however, 
support  projects  that  incorporate  some 
planning  activities  as  part  of  the 
proposed  project. 

Limitations  on  Project  Scope 

Each  TOP  project  is  expected  to 
include  a  range  of  activities  that  support 
project  development,  implementation, 
and  evaluation.  However,  TOP  will  not 
support  projects  whose  primary  purpose 
falls  into  the  categories  discussed 
below.  • 

1.  Single-Organization  Projects.  TOP 
will  not  support  projects  whose  primary 
emphasis  is  on  the  internal 
communications  needs  of  a  single 
organization,  even  if  the  organization 
has  a  considerable  number  of  offices  or 
users  in  different  cities  or  regions  of  the 
country. 

2.  Infrastructure  Development 
Projects.  Every  TOP  applicant  is 
expected  to  create  a  project  that 
describes  and  provides  funding  for 
specific  applications  of  technologies  to 
address  important  community 
challenges.  Therefore,  TOP  will  not 
support  projects  whose  primary  purpose 
is  to  create  telecommunications  or 
network  infrastructure  without 
significant  dedication  of  resources  to 
specific  applications  of  that 
infrastructure. 

3.  Hardware  or  Software  Development 
Projects.  Some  projects  may  require 
limited  software  development  or  the 
customization  or  modification  of 
existing  software  or  hardware  in  order 
to  meet  particular  end-user 
requirements  or  to  enable  the  exchange 
of  information  across  networks. 
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However,  the  creation  of  a  software  or 
hardware  product  cannot  be  a  project's 
primary  purpose. 

4.  Training  Projects.  While  TOP 
considers  training  to  be  an  essential 
aspect  of  most  projects,  TOP  will  not 
support  projects  whose  primary  purpose 
is  to  provide  training  in  the  use  of 
software  applications,  Internet  use,  or 
other  network  technologies. 

5.  Voice-based  Systems.  Two-way, ' 
interactive  voice  networks  are  an 
important  element  of  existing  network 
systems.  Voice  as  a  means  for  conveying 
information  and  voice  input  tools  play 
critical  roles  in  ensuring  people  with 
disabilities  have  access  to  network 
technology.  However,  TOP  will  not 
support  projects  whose  primary  purpose 
is  to  either  build  or  install  voice-based 
communication  networks  such  as  call 
centers,  two-way  radio  networks, 
enhanced-911  and  311  systems,  or  800 
MHZ  radio  systems. 

6.  Curriculum  Development  Projects. 
As  indicated  in  the  "Eligibility  Criteria" 
section  of  this  Notice,  K-12  schools  and 
non-profit  entities  that  provide  lifelong 
learning  opportunities  are  eligible  to 
apply  for  grants.  However.  TOP  will  not 
support  projects  whose  primary  purpose 
is  the  development  of  curricula  for  K- 
12  students. 

In  addition,  NTIA  places  a  priority  on 
avoiding  duplication  of  other  federal 
initiatives.  As  indicated  in  the 
"Selection  Procedures"  section  of  this 
notice,  the  selection  official  will 
recommend  awards  based,  in  part,  on 
avoidance  of  redundancy  with 
initiatives  of  other  federal  agencies. 
Therefore,  applicants  should  carefully 
review  other  federal  initiatives,  and,  if 
necessary,  describe  how  their  project 
would  not  be  eligible  for  support  by 
other  federal  initiatives.  For  assistance 
in  researching  other  federal  initiatives, 
please  see  the  discussion  of  Electronic 
Information  in  the  "Other  Information" 
section  of  this  Notice. 

Review  Criteria 

Reviewers  will  analyze  and  rate  each 
application  using  the  following  criteria. 
The  relative  weights  of  each  criterion 
are  identified  in  parentheses. 

1.  Project  Purpose  (20%) 

Each  application  must  describe  a 
clearly  defined  project  that  uses 
telecommunications  and  information 
technology  for  the  provision  of 
educational,  cultural,  health  care,  public 
information,  public  safety,  or  other 
social  services. 

In  assessing  the  project  purpose, 
reviewers  will  examine  the  degree  to 
which  the  applicant  clearly  describes 
and  convincingly  links  three  major 


elements:  (1)  The  problem(s)  to  be 
addressed,  (2)  the  proposed  solution, 
and  (3)  the  anticipated  outcomes  of  the 
project. 

Reviewers  will  assess  the  evidence 
and  severity  of  the  identified  problem(s) 
and  need(s).  With  respect  to  the 
proposed  solution,  reviewers  will  assess 
the  degree  to  which  the  project  will 
address  the  identified  problem(s).  With 
respect  to  anticipated  project  outcomes, 
reviewers  will  assess  the  degree  to 
which  the  proposed  results  and 
outcomes  of  the  project  are  both  realistic 
and  measurable.  Reviewers  will  also 
assess  the  degree  to  which  an  applicant 
convincingly  links  the  three  major 
elements-problem(s),  solution(s),  and 
outcome(s). 

2.  Innovation  (20%) 

Reviewers  will  assess  innovation  by 
examining  both  the  technology  to  be 
used  and  the  application  of  the 
technology  in  a  particular  setting,  to 
serve  a  particular  population,  or  to  solve  . 
a  particular  problem.  TOP  defines 
innovation  broadly.  For  example, 
projects  that  involve  imaginative 
partnerships,  the  introduction  of  new 
business  processes  designed  to  offer 
more  effective  services,  untested 
strategies  for  overcoming  access 
barriers,  or  new  techniques  that 
transform  inter-organizational 
relationships  can  all  be  considered 
innovative.  TOP  encourages  applicants 
to  experiment  with  leading  edge 
technologies.  It  is,  however,  the 
creativity  behind  the  application  of  the 
technology  to  meet  community  needs 
that  ultimately  determines  the  level  of 
innovation. 

Using  experience  gained  in  their 
respective  fields,  reviewers  will 
examine  each  project  in  a  national 
context  and  evaluate  how  an  application 
compares  with,  complements,  and 
improves  on  what  is  known  about  using 
telecommunications  and  information 
technology  for  the  provision  of 
educational,  cultural,  health  care,  public 
information,  public  safety,  or  other 
social  services. 

3.  Community  Involvement  (20%) 
Each  application  will  be  rated  on  the 

level  of  community  involvement  in  the 
development  and  implementation  of  the 
proposed  project.  Reviewers  will: 

(1)  Analyze  the  applicant's 
partnerships  to  ensure  that  they  include 
linkages  among  unaffiliated 
organizations  (from  the  public,  non- 
profit, or  private  sectors)  as  an  ongoing 
and  integral  part  of  project  planning  and 
implementation.  TOP  considers  partners 
to  be  organizations  that  supply  cash,  in- 
kind  resources  (including  personnel. 


equipment,  facilities,  etc.),  and/or  are 
actively  involved  in  the  planning  and 
implementation  of  the  project; 

(2)  consider  the  degree  of  attention 
paid  to  the  needs,  skills,  working 
conditions,  and  living  environments  of 
the  targeted  end  users.'  Reviewers  will 
consider  the  extent  to  which  applicants 
involve  representatives  from  a  broad 
range  of  potential  users  in  both  the 
design  and  implementation  of  the 
project  and  consider  the  varying  degrees 
of  abilities  of  all  end  users,  including 
individuals  with  disabilities.  Reviewers 
will  also  assess  the  degree  to  which  the 
project  addresses  barriers  which  limit  a 
community's  or  a  group's  access  to 
network  technologies.  Finally,  reviewers 
will  assess  the  applicant's  plans  for 
training  end  users  and  upgrading  their 
skills:  and 

(3)  examine  the  steps  the  applicant 
has  taken  to  include  and  sustain  the 
involvement  of  a  variety  of  community 
stakeholders.  Reviewers  will  look  for 
documented  evidence  of  demand — from 
th»  community,  end  users,  and  potential 
beneficiaries — for  the  services  proposed 
by  the  project. 

4.  Evaluation  and  Dissemination  (15%) 

Each  application  will  be  rated  on  its 
proposed  plans  for  evaluating  the 
project  and  sharing  the  knowledge 
learned.  Reviewers  will  assess  the 
extent  to  which  the  applicant's  research 
or  evaluation  design:  (1)  Provides  for 
continuous  feedback  for  project 
planning,  implementation,  review,  and 
revision:  (2)  addresses  the  problems, 
solutions,  and  anticipated  outcomes 
described  in  the  project  purpose;  (3) 
proposes  a  research  design  that  yields 
valid  and  reliable  findings;  (4)  captiires 
lessons  learned  and  sufficient 
descriptive  data  so  that  others  may 
easily  adapt  and  replicate  the  project; 
and  (5)  meets  TOP's  requirements  for  an 
independent  evaluation  as  described  in 
the  "Reporting  Requirements"  section  of 
this  Notice. 

In  assessing  evaluation,  reviewers  will 
examine: 

(1)  The  research  design  and 
methodology; 

(2)  evaluation  questions^  data 
collection,  and  data  analysis  plans; 

(3)  the  qualifications  of  any  staff  or 
external  evaluators  working  on  the 
evaluation;  and 

(4)  the  allocation  of  resources  for 
implementing  the  evaluation  and 
reporting  project  findings. 

With  respect  to  dissemination  of  the 
lessons  learned,  reviewers  will  assess: 

(1)  the  extent  to  which  the  project 
would  be  easy  to  replicate  or  adapt. 


'  An  "end  user"  is  an  individual  who  directly 
uses  the  network  technology. 


based  on  considerations  such  as  cost 
and  complexity; 

(2)  the  applicant's  plans  and  budget 
resources  dedicated  to  disseminate 
actively  the  best  practices  and  lessons 
learned  from  the  project's  successes  and 
failures;  and 

(3)  the  capability  and  experience  of  an 
applicant  or  their  partner  organizations 
to  reach  communities  across  the  country 
and  disseminate  their  findings. 

5.  Project  Feasibility  (15%) 

In  assessing  the  feasibility  of  each 
application,  reviewers  will  focus  on  five 
issues:  The  technical  approach,  the 
qualifications  of  the  project  staff,  the 
implementation  schedule,  plans  for 
protecting  privacy,  and  the  applicant's 
plan  for  sustaining  the  project  beyond 
the  grant  period. 

(1)  In  assessing  the  technical 
approach,  reviewers  will  examine  the 
degree  to  which  the  proposed  system 
offers  advantages  over  established 
approaches  to  addressing  the  specified 
problems  and  would  work  and  operate 
with  other  systems.  In  addition, 
reviewers  will  assess  the  technological 
alternatives  that  have  been  considered; 
designs  for  system  maintenance  and 
periodic  upgrades;  £ind  plans  for  project 
expansion.  Applicants  are  expected  to 
make  use  of  existing  infrastructure  and 
commercially  available 
telecommunications  services,  unless 
extraordinary  circumstances  require  the 
construction  of  new  network  facilities. 

(2)  In  assessing  the  qualifications  of 
the  project  team,  reviewers  will  assess 
the  applicant  and  its  partners  to 
determine  if  they  have  the  resources, 
expertise,  and  experience  necessary  to 
imdertake,  evaluate,  and  complete  the 
project  and  disseminate  results  within 
the  proposed  period. 

(3)  Reviewers  will  assess  the  degree  to 
which  the  proposed  project,  from 
implementation  through  evaluation, 
will  be  completed  in  the  proposed  time 
frame. 

(4)  Reviewers  will  evaluate  the 
applicant's  plans  to  safeguard  the 
privacy  of  the  project's  end  users  and 
others  affected  by  the  project. 

(5)  Finally,  reviewers  will  examine 
the  applicant's  strategies  to  sustain  the 
project  after  the  completion  of  the  grant. 

6.  Project  Budget  (10%) 

Reviewers  will  analyze  the  budget  in 
terms  of  clarity  and  cost-effectivenesS. 
Reviewers  will  also  assess  the 
reasonableness  of  the  proposed  budget 
and  whether  the  allocation  of  fimds  is 
sufficient  to  complete  the  tasks  outlined 
in  the  project  narrative. 


Eligible  Costs 

Eligible  Costs.  Allowable  costs 
incurred  under  approved  projects  shall 
be  determined  in  accordance  with 
applicable  federal  cost  principles,  i.e., 
OMB  Circulars  A-21,  A-«7.  A-122,  or 
Appendix  E  of  45  CFR  part  74.  If 
included  in  the  approved  project 
budget,  TOP  will  allow  costs  for 
personnel;  fringe  benefits;  computer 
hardware,  software,  and  other  end-user 
equipment;  telecommunication  services 
and  related  equipment;  consultants, 
evaluators,  and  other  contractual  items; 
travel;  rental  of  office  equipment, 
furniture,  and  space;  and  supplies. 

All  costs  must  be  reasonable  and 
directly  related  to  the  project. 

Ineligible  Costs 

Costs  associated  with  the  construction 
or  major  renovation  of  buildings  are  not 
eligible.  While  costs  for  the  construction 
of  new  network  facilities  are  eligible, 
applicants  are  expected  to  make  i^e  of 
existing  infrastructure  arid 
commercially  available 
telecommunications  services.  Only 
under  extraordinary  circumstances  will 
the  construction  of  new  network 
facilities  be  approved. 

Costs  for  professional  services  are  also 
ineligible.  TOP  defines  professional 
services  as  activities  delivered  over  a 
network  that  would  otherwise  be 
provided  in  a  face-to-face  setting  such  as 
teaching  students,  counseling  clients, 
providing  direct  patient  care,  or 
interpreting  services,  etc.  For  example, 
if  the  project  proposes  to  create  a , 
telemedicine  network,  the  costs  of 
setting  up,  maintaining,  and  evaluating 
the  use  of  the  network  are  eligible,  but 
payment  for  the  time  or  services  of 
physicians  or  other  health  professionals 
providing  care  over  the  network  is  not 
an  eligible  cost. 

Note  that  costs  ineligible  for  TOP 
support  may  not  be  included  as  part  of 
the  applicant's  matching  fund 
contribution. 

hi  addition.  Pub.  L.  108-7,  the 
Consolidated  Appropriations 
Resolution,  FY  2003,  places  restrictions 
on  eligible  project  costs  for  applicants 
that  are  recipients  of  Universal  Service 
Fund  discounts  and  applicants 
receiving  assistance  from  the 
Department  of  Justice's  Regional 
Information  Sharing  Systems  Progreun  as 
part  of  the  project  costs.  The  statute 
provided: 

That,  notwithstanding  any  other  provision 
of  law,  no  entity  that  receives 
telecommunications  services  at  preferential 
rates  under  section  254(h)  of  the  Act  (47 
U.S.C.  254(h))  or  receives  assistance  under 
the  regional  information  sharing  systems 
grant  program  of  the  Department  of  )ustice 
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under  part  M  of  title  I  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968  (42 
U.S.C.  3796h)  may  use  funds  under  a  grant 
under  this  heading  to  cover  any  costs  of  the 
entity  that  would  otherwise  be  covered  by 
such  preferential  rates  or  such  assistance,  as 
the  case  may  be. 

Accordingly,  recipients  of  the  above- 
described  preferential  rates  or  assistance 
are  prohibited  from  including  any  costs 
that  would  be  covered  by  such 
preferential  rates  or  assistance  in  their 
proposed  TOP  grant  budget.  More 
details  on  this  restriction  can  be  found 
in  the  Guidelines  for  Preparing 
Applications— Fiscal  Year  2003. 

Award  Period 

Applicants  may  propose  projects  that 
last  a  minimum  of  18  months  and  will 
be  completed  by  36  months.  While  the 
completion  time  will  vary  depending  on 
the  complexity  of  the  project.  NTIA  has 
found  that  most  grant  recipients  require 
at  least  two  years  to  complete  and 
evaluate  fully  their  projects. 

Selection  Procedures 

NTIA  anticipates  the  processing  and 
selection  of  applications  for  funding 
will  require  six  months.  The  selection 
process  involves  four  stages  outlined 
below: 

1.  Diuing  the  first  stage,  each  eligible 
apj^lication  will  be  reviewed  by  a  panel 
of  outside  peer  reviewers,  who  have 
demonstrated  expertise  in  both  the 
programmatic  and  technological  aspects 
of  the  application.  The  peer  review 
panel  members  will  evaluate 
applications  according  to  the  review 
criteria  provided  in  this  Notice  and 
provide  ratings  to  the  program  staff.  As 
discussed  below,  these  ratings 
constitute  one  of  the  selection  factors  to 
be  used  by  the  TOP  Director  when 
preparing  the  slate  of  reconunended 
grant  awards. 

2.  Upon  completion  of  the  external 
peer  review  process,  program  staff  will 
analyze  applications  considered  for 
award  to  assess:  (1)  Whether  a  proposed 
project  meets  the  program's  funding 
scope  as  described  in  the  section 
entitled  "Limitations  on  Project  Scope"; 
(2)  the  eligibility  of  costs  and  matching 
funds  included  in  an  application's 
budget:  and  (3)  the  extent  to  which  an 
application  complements  or  duplicates 
projects  previously  funded  or  under  . 
consideration  by  NTIA  or  other  federal 
programs.^ 

Tne  TOP  Director  then  prepares  and 
presents  a  slate  of  recommended  grant 


awards  to  the  Office  of 
Telecommunications  and  Information 
Applications'  (OTIA)  Associate 
Administrator  for  review  and  approval.' 
The  Director's  recommendations  and 
the  Associate  Administrator's  review 
and  approval  will  take  into  account  the 
following  selection  factors: 

(1)  The  evaluations  of  the  outside  peer 
reviewers; 

(2)  the  analysis  of  program  staff; 

(3)  the  degree  to  which  the  proposed 
grants  meet  the  program's  purpose  as 
described  in  the  section  entitled 
"Program  Description"; 

(4)  the  geographic  distribution  of  the 
proposed  grant  awards; 

(5)  the  variety  of  technologies  and  ' 
diversity  of  uses  of  the  technologies 
employed  by  the  proposed  grant  awards; 

(6)  the  provision  of  access  to  and  use 
of  telecommunications  and  information 
technologies  by  rural  communities  and 
other  underserved  groups; 

(7)  avoidance  of  redundancy  and 
conflicts  with  the  initiatives  of  other 
Federal  agencies;  and. 

(8)  the  availability  of  funds. 

3.  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendations  will  then  be 
presented  to  the  Selecting  Official,  the 
NTIA  Administrator.  The  NTIA 
Administrator  selects  the  applications  to 
be  negotiated  for  possible  grant  award 
taking  into  consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satishes  the  selection  factors 
described  above  and  the  program's 
stated  purposes  as  set  forth  in  the 
section  entitled  "Program  Description." 

4.  After  applications  have  been 
selected  in  this  manner,  negotiations     - 
will  take  place  between  TOP  staff  and 
the  applicant.  These  negotiations  are 
intended  to  resolve  any  differences  that 
exist  between  the  applicant's  original 
request  and  what  TOP  proposes  to  fund, 
and  if  necessary,  to  clarify  items  in  the 
application.  Not  all  applicants  who  are 
contacted  for  negotiation  will 
necessarily  receive  a  TOP  award.  Final 
selections  made  by  the  Administrator 
will  be  based  upon  the 
recommendations  by  the  Director  and 
the  OTIA  Associate  Administrator  and 
the  degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
the  program's  stated  purposes  as  set 
forth  in  the  section  entitled  "Program 
Description,"  upon  the  conclusion  of 
negotiations. 


'■  See  discussion  of  "Eligible  Costs"  and 
"Matching  Funds  Requirements"  in  this  Notice. 
Information  on  previously  funded  grants  is 
available  from  the  TOP.  In  the  section  "Other 
Information"  of  this  notice,  details  are  available  on 
how  to' access  this  information. 


'The  Office  of  Telecommunication  and 
Information  Applications  is  the  division  of  the 
National  Telecommunications  and  Information 
Administration  that  supervises  NTIA's  grant  awards 
programs. 


Use  of  Program  Income 

Applicants  are  advised  that  any 
program  income  generated  by  a 
proposed  project  is  subject  to  special 
conditions.  AJiticipated  program  income 
must  be  documented  appropriately  in 
the  project  budget.  In  addition,  should 
an  application  be  fimded.  unanticipated 
program  income  must  be  reported  to 
TOP.  and  the  budget  for  the  project 
must  be  renegotiated  to  reflect  receipt  of 
this  program  income.  Program  income 
means  gross  income  earned  by  the 
recipient  that  is  either  directly 
generated  by  a  supported  activity,  or 
earned  as  a  result  of  the  award.  In 
addition,  federal  policy  prohibits  any 
recipient  or  subrecipient  receiving 
federal  funds  from  the  use  of  equipment 
acquired  with  these  funds  to  provide 
services  to  non-federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services.  This  prohibition  does  not 
apply  to  services  provided  to  outside 
organizations  at  no  cost. 

Policy  on  Sectarian  Activities 

Applicants  are  advised  that  on 
December  22.  1995,  NTIA  issued  a 
notice  in  the  Federal  Register  on  its 
policy  with  regard  to  sectarian 
activities.  Under  NTIA's  policy,  while 
religious  activities  cannot  be  the 
essential  thrust  of  a  grant,  an 
application  will  not  be  ineligible  where 
sectarian  activities  are  only  incidental 
or  attenuated  to  the  overall  project 
purpose  for  which  funding  is  requested. 
Applicants  for  whom  this  policy  may  be 
relevant  should  read  the  policy  that  was 
published  in  the  Federal  Register  at  60 
FR  66491.  Dec.  22.  1995. 

Reporting  Requirements 

To  ensure  compliance  with  federal 
regulations  and  collect  systemic 
evaluation  data  on  each  project, 
successful  TOP  applicants  have  a 
number  of  basic  reporting  requirements 
once  they  are  awarded  a  grant.  At 
project  outset.  TOP  grantees  provide  ' 
detailed  baseline  information  on  the 
project  objectives,  goals,  partners,  and 
populations  served.  Grantees  then 
provide  periodic  financial  reports  and 
updates  on  project  activities.  At  project 
completion.  TOP  grantees  must  also 
provide  a  closeout  report. 

Finally,  because  evaluation  results 
•  play  such  a  critical  role  in  helping  other 
organizations  learn  about  what  works 
well  and  what  does  not.  each  TOP- 
supported  project  will  provide  NTIA  a 
final  evaluation  report. 

To  ensure  the  validity  of  the  findings, 
the  final  evaluation  report  must  be 
completed  by  an  independent  evaluator 


or  team  of  evaluators  who  are  not  in  a 
direct  reporting  relationship  with  the 
applicant.''  TOP  will  make  copies  of  the 
final  evaluation  report  available  to  the 
public. 

Waiver  Authority 

It  is  the  general  intent  of  NTIA  not  to 
waive  any  of  the  provisions  set  forth  in 
this  Notice.  However,  under 
extraordinary  circumstances  and  when 
it  is  in  the  best  interest  of  the  federal 
government,  NTIA,  upon  its  own 
initiative  or  when  requested,  may  waive 
the  provisions  in  this  Notice.  Waivers 
may  only  be  granted  for  requirements 
that  are  discretionary  and  not  mandated 
by  statute.  Any  request  for  a  waiver 
must  set  forth  the  extraordinary 
circumstances  for  the  request  and  be 
included  in  the  application  or  sent  to 
the  address  provided  in  the  ADDRESSES 
section  above. 

As  noted  in  the  DATES  section  above, 
complete  applications  for  the  Fiscal 
Year  2003  "TOP  grant  program  must  be 
either  postmarked  no  later  than  April 
23,  2003.  or  hand-delivered  no  later 
than  5  p.m.  Eastern  Daylight  Time  on 
April  23,  2003,  to  the  respective 
addresses  listed  atx>ve.  hTTIA  will  not 
waive  this  requirement. 

Intergovernmental  Review 

Applications  under  this  program  are 
subject  to  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  All  applicants  are  required 
to  submit  a  copy  of  their  application  to 
their  state  Single  Point  of  Contact 
(SPOC)  offices,  if  they  have  one.  For 
information  on  contacting  state  SPOC 
offices,  refer  to  the  Guidelines  for 
Preparing  Applications — Fiscal  Year 
2003. 

Other  Information 

Electronic  Information.  Information 
about  NTIA.  TOP.  and  other  resources 
to  help  prepare  an  application, 
including  this  document  and  the 
Guidelines  for  Preparing  Applications — 
Fiscal  Year  2003,  can  be  retrieved 
electronically  via  the  Internet  using  the 
World  Wide  Web  at  http:// 
www.ntia.doc.gov/top.  This  document 
can  be  provided  in  alternate  formats, 
including  braille.  If  you  need  assistance 
please  contact  TOP  at  (202)  482-2048  or, 
top@ntia.doc.gov.  ,  ■ 


*  In  large  institutions,  such  as  universities, 
colleges,  and  foundations,  an  independent 
evaluator  can  include  a  representative  frtim 
departments  not  associated  with  the  applicant.  In 
addition,  TOP's  requirement  for  a  grantee  have  an 
independent  evaluator  develop  the  final  evaluation 
report  does  not  preclude  an  applicant  from 
conducting  the  evaluation  in  confunction  with  an 
independent  evaluator. 


Through  TOP's  online  tools  available 
at  http://www.ntia.doc.gov/top, 
applicants  can  prepare  emd  print  a 
number  of  die  required  forms.  Please 
note  that  applicants  must  submit  all 
application  materials  (even  those  forms 
prepared  online)  in  hard  copy  with 
apprcfpriate  signatiu-es. 

As  indicated  above,  each  application 
must  contain,  at  a  minimum,  the 
following  required  elements:  (1)  A 
Standard  Form  424  (SF-^24), 
Application  for  Federal  Assistance,  with 
an  original  signature,  (2)  a  project 
narrative,  and  (3)  a  budget  narrative. 
Applications  that  are  missing  any  of 
these  three  required  elements  with  the 
appropriate  signatures  will  not  be 
accepted  for  review  and  will  be  returned 
to  the  applicants. 

In  addition,  applicants  can  use  TOP's 
online  tools  to  provide  an  electronic 
version  of  their  executive  summary  that 
will  be  available  to  the  public.  TOP's 
online  tools  are  optional  and  not 
required  to  prepare  an  application. 

Submission  Requirements.  TOP 
requests  one  original  and  five  copies  of 
the  application.  Applicants  for  whom 
the  submission  of  five  copies  presents 
financial  hardship  may  submit  one 
original  and  two  copies  of  the 
application. 

Disposition  of  Unsuccessful 
Applications.  Applications  accepted  for 
review  for  the  Fiscal  Year  2003  grant 
round  will  be  stored  at  the  Department 
of  Commerce  imtil  the  start  of  the  next 
grant  competition  or  one  year, 
whichever  period  is  longer.  At'the  end 
of  that  period,  the  applications  will  be 
destroyed. 

Sensitive  Information.  Because  of  the 
high  level  of  public  interest  in  projects 
supported  by  TOP,  the  program 
anticipates  receiving  requests  for  copies 
of  successful  applications!  Applicants 
are  hereby  notified  that  the  applications 
they  submit  are  subject  to  the  Freedom 
of  Information  Act.  To  assist  NTIA  in 
making  disclosure  determinations, 
applicants  may  identify  sensitive 
information  and  label  it  "confidential." 

Human  Subjects  Research  Protection. 
The  Department  of  Commerce,  through 
part  27  of  Title  15  of  the  Code  of  Federal 
Regulations,  requires  that  all 
applications  awarded  under  the  TOP 
ensure  protections  for  any  human 
subjects  involved  in  research. 

It  an  application  is  considered  for 
funding,  the  grant  applicant  will  be 
asked  to  submit  appropriate 
documentation  of  IRB  approval  or 
exemption  status  to  the  Federal  Program 
Officer  for  approval  by  Department 
officials.  More  details  on  human 
subjects  research  protection  are 
available  through  the  TOP's  Web  site  at 


http://www.ntia.doc.gov/top  and  the 
Guidelines  for  Preparing  Applications — 
Fiscal  Year  2003. 

Grant  Requirements.  The  Department 
of  Commerce  Pre- A  ward  Notification 
Requirements  for  Grants  and 
Cooperative  Agreements  contained  in 
the  Federal  Register  notice  of  October  1 , 
2001  (66  FR  49917),  as.amended  by 
Federal  Register  notice  published  on 
October  30,  2002  (67  FR  66109),  is 
applicable  to  this  solicitation. 

Limited  English  Proficiency. 
Executive  Order  13166.  "Improving 
Access  to  Services  for  Persons  with 
Limited  English  Proficiency."  requires 
all  Departments  and  agencies  to 
eliminate,  to  the  maximum  extent 
possible,  limited  English  proficiency  as 
an  artificial  barrier  to  the  full  and 
meaningful  participation  by 
beneficiaries  in  federally  assisted  and 
federally  conducted  programs  and 
activities.  The  Department  of  Conunerce 
is  in  the  process  of  implementing  this 
Executive  Order,  and  all  FY  2003  TOP 
grantees  will  be  required  to  comply  with 
the  Department's  final  guidelines. 

Other  Requirements.  It  has  been 
determined  that  this  Notice  is  not 
significant  for  purposes  of  E.O.  12866. 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553.  or  any 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  Notice,  5 
U.S.C.  601  et  seq. 

It  has  been  determined  that  this 
Notice  does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  E.O.  13132. 

This  document  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
use  of  Standard  Forms  424,  424A.  424B, 
and  SF-LLL  have  been  approved  by 
OMB  imder  the  respective  control 
numbers  0348-0043,  0348-0044,  0348- 
0040.  and  0348-0046. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act.  unless  that 
collection  displays  a  currently  vahd 
OMB  control  number. 

Bemadette  McGuire-Rivera, 

Associate  Administrator.  Office  of 

Telecommunications  and  Information 

Applications'. 

|FR  Doc.  03-6233  Filed  3-14-03;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TUNE  AND  date:  11  a.m.,  Friday.  April  4, 

2003. 

place:  1155  21st  St..  NW..  Washington. 

DC,  9th  floor  conference  room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION 

contact:  Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. ' 

[FR  Doc.  03-6449  Filed  3-13-03:  8:45  ami 

BILLING  CODE  63S1-01-P-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

time  and  date:  ll  a.m..  Friday,  April 

11.  2003. 

PLACE:  1155  21st  St..  NW..  Washington. 

DC.  9th  floor  conference. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

matters. 

FOR  MORE  INFORMATION  CONTACT:  Jean  A. 

Webb.  202^18-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  03-6450  Filed  3-13-03;  3:07  pm] 

BILUNG'  CODE  6351-01-P-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m..  Friday.  April  18. 

2003. 

PLACE:  1155  21st  St.,  NW..  Washington. 

DC,  9th  floor  of  conference  room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

matters. 

FOR  MORE  INFORMATION  CONTACT:  lean  A. 

Webb.  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  0.3-6431  Filed  .3-13-03;  3:07  pml 

BHJJNO  CODE  63S1-%1-P-M 
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PLACE:  il55  21st  St..  NW..  Washington. 

DC  9th  floor  conference  room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED.  Surveillance 

matters. 

FOR  MORE  INFORMATION  CONTACT:  Jean  A. 

Webb,  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  03-6452  Filed  3-13-03:  3:07  pm] 

BILUNG  CODE  63S1-01-F-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Review  by  the  National  Futures 
Association  of  Disclosure  Documents 
Required  To  Be  Filed  by  Commodity 
Pool  Operators  for  Publicly-Offered 
Commodity  Pools 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  and  order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (the 
"Commission")  is  authorizing  the 
National  Futures  Association  ("NFA") 
to  conduct  reviews  of  Disclosure 
Documents  required  to  be  filed  with  the 
Commission  by  commodity  pool 
operators  ("CPOs")  for  publicly-offered 
commodity  pools. 
EFFECTIVE  DATE:  March  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  P.  Walek.  Assistant  Director, 
Audit  and  Financial  Review  Section,  or 
Michael  A.  Piracci.  Attorney  Advisor, 
Compliance  and  Registration  Section, 
Division  of  Clearing  and  Intermediary 
Oversight.  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street.  NW..  Washington,  DC 
20581.  Telephone:  (202)  418-5430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission  previously  has 
authorized  NFA  to  perform  many 
functions  that,  until  that  time,  were 
performed  by  Commission  staff.  These 
functions  include:  The  processing  of 
applications  for  registration  of 
intermediaries  and  floor  traders  under 
the  Commodity  Exchange  Act  (the 
"Act"); '  the  processing  of  notices  of 
eligibility  for  certain  exemptions  from 
registration  as  a  CPO  and  commodity 
trading  advisor  ("CTA");  the  review  of 


certain  Disclosure  Documents  required 
to  be  filed  by  CPOs  and  CTAs  pursuant 
to  Commission  rules, ^  and  the  review  of 
annual  financial  reports  required  to  be 
filed  by  CPOs.^ 

In  1997.  the  Commission  authorized 
NFA  to  receive  and  review  Disclosure 
Documents  required  to  be  filed  with  the 
Commission  by  CPOs.  pursuant  to 
Commission  rule  4.26(d).  with  regard  to 
"privately  offered"  commodity  pools.* 
In  December  2002.  the  Commission 
noted  that,  with  regard  to  this  area  of 
authorization,  as  well  as  others,  NFA 
has  exercised  its  authority  with 
particular  proficiency.  Additionally,  the 
Commission  noted  that,  as  a  result  of 
authorizing  NFA  to  perform  such 
functions.  Commission  staff  have  been 
able  to  devote  resources  to  other  aspects 
of  the  Commission's  regulatory 
mission."* 

In  December  2002,  concurrently  with 
authorizing  NFA  to  review  annual 
financial  reports  filed  by  CPOs,  the 
Commission  made  certain  amendments 
to  part  4  of  its  rules  ^  so  as  to,  among 
other  things,  make  clear  that  Disclosure 
Documents  with  regard  to  privately 
offered  commodity  pools  need  only  be 
filed  with  NFA  and  need  not  also  be 
filed  with  the  Commission.^ 
Additionally,  the  commission  amended 
rule  4.26(d)  by  adding  paragraph  (d)(3) 
to  make  clear  that  Disclosure 
Documents,  and  any  amendments  to 
such  Disclosure  Documents,  required  to 
be  filed  by  CPOs  with  regard  to 
publicly-offered  commodity  pools  must 
be  filed  with  the  Commission," 

As  the  Commission  noted  in 
December  2002,  the  futures  industry  is 
continually  expanding  and  transforming 
itself  and  as  the  industry  changes  jmd 
evolves,  the  Commission  must  also 
change  and  evolve,  reassessing  the 
manner  in  which  it  allocates  its 
resources.^  Accordingly,  the 
Commission  has  now  determined  that 
NFA  should  be  authorized  to  receive 
and  review  Disclosure  Documents  of 
publicly-offered  commodity  pools. 
Specifically,  by  this  order,  the 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.,  Friday,  April  25, 
2003. 


•  7  U.S.C.  1  et  se<f.  (2000).  See.  e.g..  48  FR  35158 
(Aug.  3,  1983)  (introducing  brokers  and  associated 
persons  thereof);  49  FR  39593  (Oct.  9.  1984)  (futures 
commission  merchants,  comitaodity  pool  operators, 
commodity  trading  advisors,  and  associated  persons 
thereoO;  51  FR  34490  (Sep.  29.  1986)  (floor  brokers); 
58  FR  19657  (Apr.  15,  1993)  (floor  traders). 


'  See  62  FR  52088  (Oct.  6.  1997). 

1  .See  67  FR  77470  (Dec.  18.  2002). 

•*  See  note  2  supra.  Pursuant  to  Commission  rule 
4.24(d)(3)(i).  "privately  offered"  commodity  pools 
are  those  offered  pursuant  to  section  4(2)  of  the 
Securities  Act  of  1933,  as  amended  (15  U.S.C. 
77d(2)),  or  pursuant  to  Regulation  D  thereunder  (17 
('FR  230.501  el  seq.).  As  discussed  herein, 
"publicly-offered"  commodity  pools  are  pools  not 
offered  pursuant  to  section  4(2)  of  the  Securities  Act 
of  1933  or  pursuant  to  Regulation  D. 

'■  67  FR  at  77470. 

*  Commission  rules  referred  to  herein  may  be 
found  at  17  CFR  ch.  1(2002). 

'  67  FR  77409  (Dec.  18,  2002). 

'Id.  -^ 

0  67FRat  T^^O.  " 


Commission  is  authorizing  NFA  to 
review  Disclosure  Documents  that  CPOs 
are  required  to  submit  pursuant  to  rule 
4.26(d)(3).  In  final  rules  being  published 
elsewhere  in  the  Federal  Register,  the 
Commission  is  amending  rule  4.26(d)  so 
as  to  make  clear  that  CPOs  need  only 
file  such  Disclosure  Documents  with 
NFA  and  need  not  also  file  them  with 
the  Commission.    • 

n.  Authority 

Section  4n(3)(A)  of  the  Act  provides, 
among  other  things,  that  each  CPO  shall 
"file  such  reports  in  such  form  and 
maimer  as  may  be  prescribed  by  the 
Commission."  The  Commission  also 
notes  that,  in  amending  the  Act  through 
passage  of  the  Commodity  Futures 
Modernization  Act  of  2000  (the 
"CFMA").io  Congress  intended,  as 
evidenced  in  section  2  of  the  CFMA,  to 
transform  the  role  of  the.Commission 
from  that  of  a  frontline  regulator  to  that 
of  an  oversight  regulator  of  the  futures 
industry.  Moreover,  section  125  of  the 
CFMA  required  the  Commission  to 
conduct  a  study  of  the  Act  and  the 
Commission's  rules  and  orders 
governing  the  conduct  of  registrants 
imder  th6  Act,  identifying,  among  other 
things,  regulatory  functions  the 
Commission  performs  that  can  be 
delegated  to  a  registered  futvires 
association.^^  Additionally,  the  , 

Commission  notes  that  NFA,  as  a 
registered  futures  association,  is 
obligated  to  establish  a  program  for  the 
protection  of  customers  and  customer 
funds  and  to  prevent  fraudulent  acts 
and  practices.^* 

m.  Maintenance  of  and  Access  to 
Disclosure  Document  Filings 

The  Commission  has  also  determined 
to  authorize  NFA  to  maintain  and  serve 
as  official  custodian  of  record  for  the 
Disclosure  Documents  filed  by  CPOs 
with  regard  to  publicly-offered  pools,  as 
required  under  rule  4.26(d).  This 
determination  is  based  upon  NFA's 
representations  regarding  procedures  for 
maintaining  and  safeguarding  all  such 
records,  in  connection  with  NFA's 
assumption  of  the  responsibilities  for 
the  activities  referenced  above.  In 
maintaining  the  Commission's  records 
pursuant  to  this  Order.  NFA  shall  be 
subject  to  all  other  requirements  and 
obligations  imposed  upon  it  by  the 
Commission  in  existing  or  future  orders 
or  regulations.  In  this  regard,  NFA  shall 


'oPub.  L.  No.  106-554, 114  Stat.  2763  (codified 
as  amended  in  scattered  sections  of  7  U.S.C). 

"  A  copy  of  the  study  may  be  viewed  on  the 
Commission's  Web  site  at:  www.cftc.gov/files/opa/ 
opaintermediarystudy.pdf.  ' 

'■^  See  Commission  rule  170.5;  see  also  section 
17(b)(7)  of  the  Act. 


also  implement  such  additional 
procedures  (or  modify  existing 
procedures)  as  are  acceptable  to  the 
Commission  and  as  are  necessary:  (1)  To 
ensure  the  security  and  integrity  of  the 
records  in  NFA's  custody;  (2)  to 
facilitate  prompt  access  to  those  records 
by  the  Commission  and  its  staff, 
particularly  as  described  in  other 
Commission  orders  or  rules;  (3)  to 
facilitate  disclosure  of  public  or 
nonpublic  information  in  those  records 
when  permitted  by  Commission  orders 
or  rules  and  to  keep  logs  as  required  by 
the  Commission  concerning  disclosure 
of  nonpublic  information;  and  (4)  to 
otherwise  safeguard  the  confidentiality 
of  the  records. 

rV.  Conclusion  and  Order 

For  the  reasons  discussed  above,  and 
pursuant  to  its  authority  under  the  Act, 
the  Commission  has  determined  to 
authorize  NFA  to  receive  and  review 
Disclosure  Documents  filed  by  CPOs 
pursuant  to  rule  4.26(d)  with  regard  to 
publicly-offered  commodity  pools.  In 
addition,  the  Commission  has 
determined  to  authorize  NFA  to 
maintain  and  to  serve  as  the  official 
custodian  of  such  records. 

These  determinations  are  based  upon: 
(1)  The  Congressional  intent  that  the 
Commission  be  permitted  to  determine 
the  best  manner  in  which  to  oversee 
■CPOs;  (2)  the  Congressional  intent  that 
a  registered  futures  association,  where 
appropriate,  assume  responsibility 
under  the  Act  for  regulatory  functions 
the  Commission  has  deemed 
uimecessary  to  retain;  and  (3)  NFA's 
representation  and  demonstration  of  its 
willingness  and  ability  to  administer  the 
required  regulatory  functions  in 
accordance  with  the  standards 
established  by  the  Act,  the 
Commission's  regulations  and  orders 
promulgated  thereunder,  any 
supplemental  direction  established  by 
the  Commission  or  Commission  staff, 
and  relevant  case  law,  and  to  provide 
the  Commission  with  whatever 
information,  reports,  summaries,  or 
records  the  Commission  may  determine 
are  necessary  for  effective  oversight  of 
NFA's  administration  of  the  functions 
delegated  herein,  or  for  the  Commission 
to  fulfill  its  role  of  regulatory  oversight 
of  the  futures  markets. 

This  order  does  not  authorize  NFA  to 
accept  or  act  upon  requests  for 
exemption  from  the  requirements  of  rule 
4.26(d).  Moreover,  NFA  is  not 
authorized  to  issue  any  interpretations, 
"no-action"  positions,  or  exemptions 
with  respect  to  the  requirements  of  rule 
4.26(d). 

NFA  is  authorized  to  perform  all 
functions  specified  in  this  order  until 


the  Commission  orders  otherwise.   - 
Nothing  in  this  order  shall  prevent  the 
Commission  from  exercising  the 
authority  delegated  herein.  NFA  may 
submit  to  the  Commission  for  decision 
any  specific  matter  regarding  the 
fimctions  delegated  to  it  by  this  order. 
Nothing  in  this  order  affects  the 
applicability  of  any  previous  orders 
issued  by  the  Commission. 

Issued  in  Washington.  DC.  on  March  10. 
2003,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  03-6178  Filed  3-14-03;  8:45  am] 

BILUNG  CODE  6351-01-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0150] 

Federal  Acquisition  Regulation; 
Infonnation  Collection;  Small 
Disadvantaged  Business  Procurement 
Credits 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0150). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  Small  Business  Procurement 
Credit  Programs.  This  OMB  clearance 
expires  on  June  30,  2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  biu-den  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
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technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  16.  2003. 

ADDRESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden,  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVA).  1800  F  Street. 
NW..  Room  4035.  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Cundiff,  Acquisition  Policy 
Division.  GSA.  501-0044. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  FAR  requirement  concerning 
small  disadvantaged  procurement  credit 
programs  implements  the  Department  of 
Justice  proposal  to  reform  affirmative 
action  in  Federal  procurement,  which 
was  designed  to  ensure  compliance  with 
the  constitutional  standards  established 
by  the  Supreme  Court.  The  credits 
include  price  evaluation  factor  targets 
and  certifications. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  20,340. 

Responses  Per  Respondent:  8.97. 

Total  Responses:  183,257. 

Average  Burden  Hours  Per  Response: 
2.09. 

Total  Burden  Hours:  383,007. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  0MB  Control  No. 
9000-0150,  Small  Disadvantaged 
Business  Procurement  Credit  Programs, 
in  all  correspondence. 

Dated:  March  11.2003.       . 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. 
(FR  Doc.  03-6252  Filed  3-14-03;  8:45  am] 
BILUNG  CODE  6820-EP-P 


ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  cleanance  (9000-0149). 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0149] 

Federal  Acquisition  Regulation; 
Information  Collection;  Subcontract 
Consent 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Subcontract  Consent.  This 
OMB  Clearance  expires  on  July  31, 
2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utifity,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
infonnation  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  16.  2003. 

ADDRESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVA).  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Cundiff,  Acquisition  Policy 
Division,  GSA  (202)  501-0044. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  objective  to  consent  to 
subcontract,  as  discussed  in  FAR  part 
44,  is  to  evaluate  the  efficiency  and 
effectiveness  with  which  the  contractor 
spends  Government  fuiuls,  and 
complies  with  Government  policy  when 
subcontracting.  The  consent  package 
provides  the  administrative  contracting 
officer  a  basis  for  granting,  or 
withholding  consent  to  subcontract. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  4,252. 

Responses  Per  Respondent:  3.61.' 

Total  Responses:  15,349. 

Average  Burden  Hours  Per  Response: 
.87. 

Total  Burden  Hours:  13,353. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 


the  General  Services  Administration, 
FAR  Secretariat  (MVA).  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0149, 
Subcontract  Consent,  in  all 
correspondence. 

Dated:  March  10.  2003. 
Laura  G.  Smitli, 

Director.  Acquisition  Policy  Division. 

[FR  Doc.  03-6253  Filed  3-14-03;  8:45  am) 

BILUNG  CODE  6a20-EP-P 


DEPARTMENT  OF  EDUCATION      . 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  17, 
2003. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Laiuen  Wittenberg,  Acting 
Desk  Officer.  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
350fr  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consuhation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 


proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  11.  2003. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OflBce  of  Vocational  and  Adult 
Education 

Type  of  Review:  New  Collection. 

Title:  Applications  for  Grants  under  the 
Community  Technology  Centers  Program. 

Frequency:  Annually. 

.Affected  Public:  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1000. 
Burden  Hours:  66000. 
•  -Abstract:  The  Grant  Application  Package 
includes  information  for  grants  applicants, 
including  priorities,  selection  criteria  and 
requirements,  along  with  relevant  ED  forms 
and  non-regulatory  guidance  for  the  CTC. 

This  information  collection  is  being 
submitted  under  the  Streamlined  Clearance 
Process  for  Discretionary  Grant  Information 
Collections  (1890-0001).  Therefore,  the  30- 
day  public  comment  period  notice  will  be  the 
only  public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  submission  for 
OMB  review;  comment  request  may  be 
accessed  from  http://edicsweb.ed.gov,  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number.  When 
you  access  the  information  collection,  click 
on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
Room  4050.  Regional  Office  Building  3. 
Washington.  DC  20202-4651  or  to  the  e-mail 
address  viVan.reese@ed.gov.  Requests  may 
also  be  electronically  mailed  to  the  Internet 
address  OClO_RlMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  CAREY  at  (202)  708-6287. 
Individuals  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

[FR  Doc.  03-6234  Filed  3-14-03:  8:45  am] 
BILLING  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 


review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  17. 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995 144  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Suimmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  11,2003. 

Joiin  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension  of  a  currently 
approved  collection. 

Title:  Discretionary  Grant  Application — 
Individuals  with  Disabilities  Education  Act. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other  for- 
profit.  Not-for-profit  institutions.  State.  Local, 
or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1200. 
Burden  Hours:  30000. 


Abstract:  Under  the  Individuals  with 
Disabilities  Education  Act  discretionary 
grants  are  authorized  to  support  research  and 
technology,  personnel  preparation,  parent 
training,  and  information  and  technical 
assistance  activities.  This  grant  application 
provides  the  forms  and  information 
necessary  for  applicants  to  submit  and 
application  for  funding,  and  information  for 
use  by  technical  reviewers  to  determine  the 
quality  of  application. 

This  information  collection  is  being 
submitted  under  the  Streamlined  Clearance 
Process  for  Discretionan,'  Grant  Information 
Collections  (1890-0001).  Therefore,  the  30- 
day  public  comment  period  notice  will  be  the 
only  public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  submission  for 
OMB  review;  comment  request  may  be 
accessed  from  http://edicsweb.ed.gov,  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  .  When 
you  access  the  information  collection,  click 
on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
Room  4050.  Regional  Office  Building  3. 
Washington,  DC  20202-4651  or  to  the  e-mail 
address  vivan.reese@ed.gov.  Requests  may 
also  be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  CAREY  at  (202)  708-6287. 
Individuals  who  use  s  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

(FR  Doc.  03-6235  Filed  3-14-03;  8:45  am] 
BILLmG  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  Of  Science  Financial  Assistance 
Program  Notice  DE-FG01-03ER03-22: 
AmeriFlux  Research  in  Support  of 
Nortti  American  Carbon  Program 
(NACP) 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC).  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  for 
enhancement  of  the  AmeriFlux 
Research  Program. 

DATES:  The  deadline  for  receipt  of 
formal  applications  is  4:30  p.m.,  e.d.t., 
May  5,  2003,  to  be  accepted  for  merit 
review  and  to  permit  timely  ^^^.^ 

consideration  for  award  in  Fiscal  Year 
2003. 
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ADDRESSES:  Formal  applications 
referencing  Program  fjotice  DE-FGOl- 
03ER03-22  must  be  sent  electronically 
by  an  authorized  institutional  business 
official  through  DOE's  Industry 
Interactive  Procurement  System  (IIPS) 
at:  http://e-center.doe.gov  [see  also 
h  ttp://www.sc.  doe.gov/production/ 
grants/grants.html).  IIPS  provides  for 
the  posting  of  solicitations  and  receipt 
of  applications  in  a  paperless 
environmental  environment  via  the 
Internet.  In  order  to  submit  applications 
through  IIPS  your  business  official  will 
need  to  register  at  the  IIPS  Web  site.  The 
Office  of  Science  will  include 
attachments  as  part  of  this  notice  that 
provide  the  appropriate  forms  in  PDF 
fiUable  format  that  are  to  be  submitted 
through  UPS  utilizing  no  more  than  four 
files.  Color  images  should  be  submitted 
in  UPS  as  a  separate  file  in  PDF  format 
and  identified  as  such.  These  images 
should  be  kept  to  a  minimum  due  to  the 
limitations  of  reproducing  them.-  They 
should  be  numbered  and^referred  to  in 
the  body  of  the  technical  scientific 
application  as  Color  image  1 ,  Color 
image  2,  etc.  Questions  regarding  the 
operation  of  IIPS  may  be  E-mailed  to  the 
IIPS  Help  Desk  at: 

HELPDesk@pr.doe.gov,  or  you  may  call 
the  help  desk  at:  (800)  683-0751. 
Further  information  on  the  use  of  IIPS 
by  the  Office  of  Science  is  available  at: 
h  ttp  -.//www.  sc.  doe.gov/production/ 
grants/grants.html. 

If  you  are  unable  to  submit  the 
application  through  IIPS,  please  contact 
the  Grants  and  Contracts  Division, 
Office  of  Science  at:  (301)  903-5212,  in 
order  to  gain  assistance  for  submission 
through  IIPS  or  to  receive  special 
approval  and  instruction  on  how  to 
submit  printed  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roger  C.  Dahlman.  Program  Manager. 
SC-74.  OBER/Germantown  Bldg,  U.S. 
Dept  of  Energy,  1000  Independence 
Ave,  SW.,  Washington,  DC  20585-1290 
(301)  903-4951,  E-mail: 
roger.dahlman@science.doe.gov,  fax: 
(301)  903-8519.  The  full  text  of  Program 
Notice  DE-FG01-03ER03-22  is 
available  via  the  Internet  using  the 
following  Web  site  address:  http:// 
www.sc.doe.gov/production/grants/ 

grants.html. 

Applicants  are  strongly  encouraged  to 
match  their  research  applications  to  the 
terms  of  scope  for  this  aimouncement, 
and  therefore  preapplications  are  not 
required.  Brief  questions  for 
clarification  can  be  addressed  to  Dr. 
Dahlman,  by  e-mail, 
roger.dahlman@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The  North 
American  Carbon  Program  (NACP)  is  a 


framework  for  providing  scientific 
information  on  sources  and  sinks  of 
CO2.  CH4  and  CO  for  North  America.  It 
is  a  planned  field  program  of 
experiments,  flux  measurements,  data 
analysis,  and  modeling  that  will  be 
implemented  by  various  Federal 
Agencies.  The  NACP  is  discussed 
briefly  as  an  element  of  Carbon  Cycle 
Chapter  of  the  Climate  Change  Research 
Program  Strategic  Plan  posted  on  the 
Web  site,  http:// 

www.  climatescience.gov/Library/ 
straplan2003/ccspstratplan2003- 
1  lnov2002.pdf  [pp  100-111),  and 
reviewed  by  the  December  2002 
Workshop  in  Washington  DC.  A 
discussion  of  NACP  is  available  from 
the  U.S.  Global  Change  research  Office 
(see  reference  below).  The  initial  phase 
of  NACP  will  start  in  the  2003-2006 
time  frame,  and  will  include 
measurement  and  modeling  of  carbon 
sources  and  sinks  of  North  America. 
The  NACP  is  an  important  component 
of  U.S.  Federal  Agencies'  research  on 
carbon  cycle  science. 

Carbon  dioxide  flux  measurement  is 
one  key  approai;h  for  estimating  net 
carbon  gain  or  loss  by  terrestrial 
ecosystems  of  North  America.  Such 
measurements  are  currently  carried  out 
at  a  network  of  AmeriFlux  sites  that  are 
partially  representative  of  different 
ecosystems  of  North  America.  As 
described  in  the  NACP  Report  (2002), 
AmeriFlux  measurements  are  expected 
to  contribute  significantly  to  the  goals  of 
NACP,  and  a  "high  priority  enabling 
development"  calls  for  the 
"transformation  of  the  AmeriFlux 
network  into  an  integrated,  near-real 
time  network"  that  will  support  goals  of 
the  NACP.  With  upgraded 
instnmientation  and  advanced 
measurement  technology,  it  is 
anticipated  that  atmospheric  CO: 
concentration  can  also  be  determined  at 
an  accuracy  and  precision  that  can 
augment  real-time  and  flask  sampling 
networks.  Augmented  measurement 
capability  offers  the  potential  of 
substantially  increasing  knowledge  of 
terrestrial  carbon  budgets  and 
atmospheric  CO2  concentration  for 
important  regions  of  North  America. 

The  intent  of  this  solicitation 
therefore  is  to  augment  the  AmeriFlux 
network  and  enhance  CO2  and  carbon 
measurement  capabilities  in  support  of 
the  NACP.  This  solicitation  requests 
applications  that  will  address  the 
following  technical  requirements. 

(1)  Creation  of  selected  new 
AmeriFlux  sites  for  obtaining 
micrometerological  data  on  the 
exchanges  ofCCh  and  energy  using  the 
eddy  covariance  technique,  where  it  is 
determined  that  new  sites  would 


provide  essential  and  critical  support 
for  initial  field  program(s)  of  NACP. 
New  AmeriFlux  sites  must  be 
compatible  with  observation  aad 
intensive  field  programs  of  NACP, 
which  are  designed  to  measure  and 
understand  sources  and  sinks  of  CO2 
and  CH4  in  North  America.  Expanded 
AmeriFlux  research  will  also  support 
development  and  testing  of  intensive 
field  program  methodologies,  and  will 
participate  in  different  approaches  for 
estimating  CO2  and  fluxes  and  carbon 
sinks.  An  initial  phase  of  NACP 
intensive  research  is  planned  for  the 
upper  Midwest  region  of  the  USA, 
which  is  approximately  bounded  by 
Minnesota/Wisconsin  on  the  north, 
Missouri/Oklahoma  on  the  south, 
Indiana  on  the  east  and  Nebraska  on  the 
west.  It  is  possible  that  NACP  field 
programs  may  be  restricted  to  only  a 
portion  of  this  region.  This  solicitation 
is  requesting  applications  for  new 
AmeriFlux  research  in  the  Midwest 
region. 

The  NACP  envisions  a  number  of 
intensive  field  studies  possibly  at  other 
geographical  locations  in  the  south  east, 
north  east,  and  western  United  States, 
and  ultimately  decisions  on  location 
and  phasing  of  future  intensives  will 
guide  the  selection  of  new  AmeriFlux 
sites.  Strong  consideration  in  the 
selection  of  new  sites  will  be  based  on 
potential  contributions  to  NACP 
priorities,  particularly  those  that  fill 
geographical  or  biogeographical  gaps 
within  the  region  of  the  first  intensive 
field  program,  and  with  critical  biomes 
and/or  climatic  zones  that  currently  lack 
coverage.  Pending  availability  of  funds, 
applications  for  creating  new  sites  at 
other  geographical  locations  of  the  U.S. 
may  be  suppo'rted  in  Fiscal  Year  2004  or 

later. 

New-site  applications  must,  of  course, 
be  based  on  representative  vegetation, 
and  demonstrate  that  sites  possess 
appropriate  physical  attributes 
amendable  to  producing  high-quality 
net  ecosystem  exchange  (NEE)  or  CO2 
data.  Diversity  of  regional  ecosystem 
types,  and  the  inclusion  of  types  that 
theoretically  represent  terrestrial  carbon 
sinks  are  important  considerations  for 
new  site  selection.  New-site  selections 
that  involve  agricultural  ecosystems  will 
be  coordinated  with  the  U.S. 
Departoient  of  Agriculture  (USDA) 
because  a  companion  Agriflux 
intramural  program  has  been  proposed 
by  USDA  as  another  component  of 
NACP.  Applicants  are  strongly 
encouraged  to  review  the  current  extant 
and  properties  of  AmeriFlux  sites,  and 
proposed  new  sites  responsive  to  these 
criteria.  Information  about  current 
research  strategy  of  the  AmeriFlux 


network  can  be  obtained  from  the  Web 
site,  http://public.oml.gov/ameriflux/ 
Participants/Sites/Map/index.cfm. 

(2)  Upgrading  micrometeorological 
and  biological  measurements  at  existing 
AmeriFlux  sites  within  the  upper 
Midwest  region  that  are  currently  co- 
located  vrith  planned  field  program(s)  of 
NACP,  as  noted  in  item  (1)  above. 
Upgrades  that  will  be  considered 
include:  Instrumentation  for  better 
quantifying  CO2  fluxes;  precise 
measurements  of  atmospheric  CO2; 
enhanced  measurement  capacity  to 
deliver  the  full  suite  of  core 
measinements  recommended  in  the 
AmeriFlux  science  plan,  http:// 
public.oml.gov/ameriflux/About/ 
scif.cfm;  improved  availability, 
calibration,  quality  control  and 
documentation  of  site  data;  redimdancy 
of  equipment  to  minimize  data  gaps; 
and  systemic  corresponding  biological 
measurements  for  independent 
estimation  of  net  ecosystem 
productivity  (NEP).  Priority  will  be 
given  to  requests  that  improve  cohesion 
of  network  measurements.  With 
improved  precision  and  accuracy  of 
atmospheric  CO2  concentration 
measurements,  emphasis  will  be  placed 
on  sites  that  will  augment  initial  phases 
of  NACP  intensive  field  programs  and 
observing  networks.  In  addition,  since 
the  overall  value  of  the  AmeriFlux 
network  and  its  contribution  to  NACP 
depend  on  data  sharing  and  data  inter- 
comparison,  only  those  existing 
AmeriFlux  sites  that  have  made  NEE, 
biological  and  NEP  data  available  to  the 
science  community  through  the 
AmeriFlux  network  data  system  (Carbon 
Dioxide  Information  Analysis  Center) 
v\dir  be  eligible  for  upgrade  awards. 

For  both  items  (1)  and  (2)  applicants 
are  strongly  encouraged  to  review  NACP 
goals  and  major  elements  (NACP,  2002). 
and  explain  and  justify  how  proposed 
research  will  likely  contribute  to  the 
overall  NACP  research  strategy,  and 
specifically  how  the  research  will 
improve  measurements  of  carbon  flux 
measvu^ments  and  estimates  of  carbon 
budgets  and  sinks.  Importantly,  the 
proposed  research  must  demonstrate  a 
capability  to  produce  high-quality 
measurements  and  provide  seasonal  and 
annual  estimates  of  net  ecosystem 
exchange  of  CO2.  Additionally,  best 
efforts  of  the  proposed  research  are 
expected  to  produce  core  AmeriFlux 
meastu«ments  (e.g.,  NEE,  carbon 
budgets  and  fluxes  of  ecosystem 
components,  including  uncertainty ' 
estimates)  in  quantities  and  format  that 
would  be  compatible  with  related  NACP 
land-based  carbon  inventories  and  vdth 
atmospheric  CO2  concentration  and 
profiling  data.  For  item  (1)  upgraded 


capacity  might  include  investments  in 
instrumentation,  references  gases,  more 
systematic  measurement  protocols,  for 
example. 

(3)  Support  of  selected  Science  Team 
AmeriFlux  activities  that  would 
contribute  most  effectively  to  science 
goals  in  NACP.  This  could  include,  for 
example,  participation  in  priority  field 
programs  that  require  synthesis  and 
integration  using  measurements  and 
modeling  of  AmeriFlux  results  as  part  of 
intensive  campaigns  and  NACP 
biological  inventories.  For  reference, 
applicants  may  wish  to  review  current 
AmeriFLux  activities  (http:// 
public.oml.gov/ameriflux/Participants/ 
Sites/Map/index.cfm).  Applications 
addressing  this  technical  requirement 
must  identify  how  proposed 
augmentation  of  current  research  and 
analysis  would  contribute  to  the  NACP. 

NACP  Reference:  The  North  American 
Carbon  Program  (NACP).  A  Report  of 
the  NACP  Committee  of  the  U.S.  Carbon 
Cycle  Science  Steering  Group,  Steven  C. 
Wofsy  and  Robert  C.  Harriss,  Co-chairs, 
2002.  Available  from  the  USGCRP 
Office,  1717  Pennsylvania  Avenue, 
NW.,  Suite  250.  Washington.  DC  2006. 

Program  Funding 

It  is  anticipated  that  approximately 
$2.0  million  wrill  be  available  for  grant 
awards  in  Fiscal  Year  2003,  contingent 
upon  availability  of  appropriated  funds. 
Previous  awards  for  the  creation  and 
operation  of  a  new  site  have  ranged 
from  $100,000  up  to  $300,000  per  year, 
with  most  not  exceeding  $200,000.  Each 
site  application  must  provide  a 
"facili^"  budget  and  an  "operational" 
budget.  Applications  to  create  a  new 
AmeriFlux  site  may  be  eligible  for  a 
multi-year  award,  where  the  first-year 
budget  would  include  costs  of  site 
development  and  instnmientation.  and 
successive-year  budgets  would  include 
nominal  operational  costs.  Applications 
to  upgrade  measurement  capacity  at  an 
existing  AmeriFlux  site  would  be 
limited  to  a  one-year  award  because 
most  of  the  investment  is  expected  to  be 
for  equipment.  Sustaining  operational 
budgets  would  be  reflected  in  existing 
grants  or  renewal  applications.  Multi- 
year  applications  may  not  exceed  3 
years  in  duration.  Most  awards  are 
expected  to  meet  these  criteria; 
however,  applications  with  exceptional 
budgeting  circiunstances  should  discuss 
them  with  the  Program  Manager  for  tiiis 
solicitation.  Funding  of  multiple  year 
grant  awards  is  contingent  upon 
availability  of  appropriated  funds. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 


vrill  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1 .  Scientific  emd/or  technical  merit  of 
the  project. 

2.  Appropriateness  of  the  proposed 
method  or  approach, 

3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resources, 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

"The  evaluation  process  will  include 
program  policy  factors  such  as  the 
relevance  of  the  proposed  research  to 
the  terms  of  the  announcement  and 
agency's  programmatic  needs.  Note  that 
external  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-Federal  reviewers 
may  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigators) 
and  the  submitting  institution. 

Submission  Information 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
h  ttp :// www.se.  doe.gov/production/ 
grants/grants.html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  research  project  description  must 
be  15  pages  or  less,  exclusive  of 
attachments  and  must  contain  an 
abstract  or  summary  of  the  proposed 
research.  On  the  SC  grant  face  page, 
form  DOE  F  4650.2,  in  block  15,  also 
provide  the  Pi's  phone  number,  fax 
number  and  e-mailaddress. 
Attachments  include  curriculum  vitae,  a 
listing  of  all  cmrent  and  pending  federal 
support,  and  letters  of  intent  when 
collaborations  are  part  of  the  proposed 
research.  Curriculum  vitae  should  be 
submitted  in  a  form  similar  to  that  of 
NIH  or  NSF  (two  to  three  pages). 

The  applicants  are  asked  to  submit  an 
electronic  copy  of  the  abstract  in  ASCII 
format  to 

karen.carlson@science.doe.gov.  The 
abstract  should  include  the  following 
information:  PI  and  co-PI's,  their 
institutions,  brief  summary  of  research, 
including  identification  of  principal 
subcontractor/collaborators  even  if  no 
funds  are  requested  for  their  support. 
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The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  soHcitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington.  DC  on  March  7. 
2003. 

lohn  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

(FR  Doc.  03-6281  Filed  3-14-03;  8:45  am] 
BNJJNG  CODE  6450-01-M 

DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  announces  an 
open  meeting  of  the  Secretary  of  Energy 
Advisory  Board.  The  Federal  Advisory 
Copamittee  Act  (Pub.  L.  92-463.  86  Stat. 
770),  requires  that  agencies  publish 
these  notices  in  the  Federal  Register  to 
allow  for  public  participation. 
DATES:  Tuesday,  April  1,  2003,  8:30 
a.m.-12:30p.m. 

ADDRESSES:  Hyatt  Sainte  Claire  Hotel, 
Ballroom,  302  S.  Market  Street,  San 
Jose,  California  95113. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Craig  R.  Reed,  Executive  Director, 
Secretary  of  Energy  Advisory  Board 
(AB-1),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-7092 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Secretary  of  Energy 
Advisory  Board  (The  Board)  is  to 
provide  the  Secretary  of  Energy  with 
essential  independent  advice  and 
recommendations  on  issues  of  national 
importance.  The  Board  and  its 
subcommittees  provide  timely, 
balanced,  and  authoritative  advice  to 
the  Secretary  of  Energy  on  the 
Department's  management  reforms, 
research,  development  and  technology 
activities,  energy  and  national  security 
responsibilities,  environmental  cleanup 
activities,  and  other  issues  relating  to 
the  Department's  missions. 

Tentative  Agenda:  The  April  1st 
meeting  will  include  a  series  of  briefings 
and  discussions  on  issues  and 
challenges  facing  the  Department  of 
Energy.  The  Board  will  review  and 
discuss  the  following  two  reports 
submitted  for  their  approval  by  the 
Laboratory  Operations  Board,  a 
subcommittee  of  the  SEAB: 

•  Recommendations  Regarding 
Industry  Partnering/Technology 
Transfer  Within  the  Department  of 
Energy:  A  Report  of  the  External 


Members  The  Laboratory  Operations 
Board  Industry  Partnering/Technology 
Transfer  Working  Group,  dated 
December  31,  2002. 

•  Recommendations  Regarding  the 
Application  of  "Other  Transactions 
Authority"  Within  the  Department  of 
Energy:  A  Report  of  the  External 
Members  of  the  Laboratory  Operations 
Board,  dated  September  24.  2002. 

Copies  of  the  two  draft  reports 
submitted  by  the  Laboratory  Operations 
Board  may  be  obtained  from  the  Board's 
internet  address  http:// 
www.seab.energy.gov/  under  the 
heading  "What's  New"  or  by  contacting 
the  Office  of  the  Secretary  of  Energy 
Advisory  Board  at  (202)  586-7092. 
Members  of  the  public  are  invited  to 
comment  on  the  two  reports  during  the 
scheduled  public  comment  period  or  by 
submitting  written  comments  to  the 
Secretary  of  Energy  Advisory  Board  by 
March  27.  2003.  The  Board  will  also 
receive  status  reports  from  the  SEAB 
Subcommittee  on  Energy  Technologies 
and  the  American  Economy  and  from 
the  SEAB  Subcommittee  on  the  Future 
of  Science  Programs  at  the  Department 
of  Energy.  In  addition,  the  Board  will  be 
briefed  on  activities  for  the  coming  year, 
including  plans  for  the  formation  of  a 
"Blue  Ribbon  Commission"  on  the  use 
of  competitive  procedures  for  DOE 
laboratory  management  and  operations 
contracts. 

Members  of  the  public  wishing  to 
comment  on  issues  before  the  Secretary 
of  Energy  Advisory  Board  will  have  an 
opportunity  to  address  the  Board  during 
the  public  comment  period.  The  final 
agenda  will  be  posted  on  the  Board's 
web  site  when  available,  and  will  be 
provided  at  the  meeting. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Secretary  of  Energy  Advisory  Board  and 
submit  written  comments  or  comment 
during  the  scheduled  public  comment 
period.  The  Chairman  of  the  Board  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meetiiig  in  San 
Jose,  California,  the  Board  welcomes 
public  comment.  Members  of  the  public 
will  be  heard  in  the  order  in  which  they 
sign  up  at  the  beginning  of  the  meeting. 
The  Board  will  make  every  effort  to  hear 
the  views  of  all  interested  parties.  You 
may  submit  written  comments  to  Dr. 
Craig  R.  Reed,  Executive  Director, 
Secretary  of  Energy  Advisory  Board, 
AB-1,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 

Minutes:  A  copy  of  the  minutes  and 
a  transcript  of  the  meeting  will  be  made 


available  for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  between  9  a.m. 
and  4  p.m..  Monday  through  Friday 
except  Federal  holidays.  Further 
information  on  the  Secretary  of  Energy 
Advisory  Board  and  its  subcommittees 
may  be  found  at  the  Board's  Web  site, 
located  at  http://www.seab.energy.gov/. 

Issued  at  Washington,  DC  on  March  12. 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-6279  Filed  3-14-03;  8:45  am) 
BILLING  C006  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Biomass  Research  and  Development 
Technical  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Biomass  Research 
and  Development  Technical  Advisory 
Committee  under  the  Biomass  Research 
and  Development  Act  of  2000.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  agencies  publish  these  notices  in 
tbe  Federal  Register  to  allow  for  public 
participation.  This  notice  announces  the 
meeting  of  the  Biomass  Reseeu-ch  and 
Development  Technical  Advisory 
Committee. 

DATES:  April  10,  2003—8:30  a.m. 
ADDRESSES:  Hilton  Crystal  City  Hotel  at 
National  Airport.  Farragut  Room,  2399 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ferrell,  Designated  Federal  Officer  for 
the  Committee,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585;  (202)  586-7766. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  that  promotes 
research  and  development  leading  to  the 
production  of  biobased  industrial 
.  products. 

Tentative  Agenda:  Agenda  will 
include  discussions  on  the  following: 

•  Development  of  reconmiendations 
to  the  Biomass  R&D  Board  on  the  future 
direction  for  federal  biomass  research 
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and  development  activities,  and 
methods  for  facilitating  consultations 
and  partnerships  among  Federal  and 
State  agencies,  agricultural  producers, 
industry,  consumers,  the  research 
community,  and  other  interested 
groups. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Biomass  Research  and  Development 
Technical  Advisory  Committee.  To 
attend  the  meeting  and/ or  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  John 
Ferrell  at  (202)  586-7766  or 
Bioenergy@ee.doe.gov  (email).  You  must 
make  your  request  for  an  oral  statement 
at  least  5  business  days  before  the 
meeting.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  begiiuiing  of  the  meeting. 
Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
on  the  agenda.  The  Chair  of  the 
Committee  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
If  you  would  like  to  file  a  written 
statement  with  the  Committee,  you  may 
do  so  either  before  or  after  the  meeting. 
The  Chair  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  60  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  IX:  on  March  12, 
2003. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  03-6280  Filed  3-14-03;  8:45  am] 

BILUN6  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-66-000] 

American  Municipal  Power-Ohio,  Inc., 
Complainant,  v.  The  Dayton  Power  & 
Light  Co.  and  PJM  Interconnection, 
L.L.C.,  Respondents;  Notice  of 
Complaint 

March  11.  2003. 

Take  notice  that  on  March  10,  2003. 
American  Municipal  Power-Ohio,  Inc. 
(AMP-Ohio),  on  behalf  of  itself  and 
thirteen  of  its  municipal  electric  system 


members,  tendered  for  filing  a 
complaint  pursuant  to  sections  206  and 
306  of  the  Federal  Power  Act  against 
The  Dayton  Power  &  Light  Company 
(DP&L)  and  PJM  Interconnection,  L.L.Gv 
(PJM)  concerning  the  need  to  revise 
grandfathered  contracts  in  order  to 
eliminate  the  possible  pancaking  of 
transmission  charges  within  PJM  %nd 
any  PJM/Midwest  ISO  "super  region" 
that  might  be  created. 

AMP-Ohio  states  that  copies  of  the 
filing  were  served  upon  DPfitL  and  PJM. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordemce  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  conunent 
date.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  March  31.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6013  Filed  3-14-03;  8:45  amj 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Filing 

March  10,  2003. 

Pennsylvania-New  Jersey-Maryland 
Interconnection 

[Docket  Nos.  OA97-261-005  and  ER97- 
1082-007] 

Atlantic  City  Electric  Company, 
Baltimore  Gas  and  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
and  Metropolitan  Edison  Company 

[Docket  No.  ER97-3189-033J 

Pennsylvania  Electric  Company, 
Pennsylvania  Power  &  Light  Company, 
Potomac  Electric  Power  Company, 
Public  Service  Electric  and  Gas 
Company,  Atlantic  City  Electric 
Company,  Baltimore  Gas  and  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company,  and  Metropolitan  Edison 
Cottipany 

(Docket  No.  EC97-3&-004J 

Pennsylvania  Electric  Company, 
Pennsylvania  Power  &  Light  Company, 
Potomac  Electric  Power  Company,   . 
Public  Service  Electric  and  Gas 
Company,  and  Pennsylvania-New 
Jersey-Maryland  Interconnection 
Restructuring 

[Docket  No.  ER9 7-3 2 7 3-004) 

Pennsylvania-New  Jersey-Maryland 
Interconnection  Restructuring 

(Docket  No.  EL97-44-0041 

PJM  Interconnection,  L.L.C. 

[Docket  No.  OA97-678-004I 

Atlantic  City  Electric  Company. 
Baltimore  Gas  and  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company, 
Pennsylvania  Power  &  Light  Company, 
Potomac  Electric  Power  Company,  and 
Public  Service  Electric  and  Gas 
Company 

[Docket  Nos.  ER96-2 5 16-006,  EC96-28-006 
and  EL96-69-006J 

PECO  Energy  Company 

(Docket  Nos.  ER96-2668-006  and  EC96-29- 
006] 

Take  notice  that  on  February  4,  2003. 
the  PJM  Transmission  Owners  Group 
consisting  of  Baltimore  Gas  and  Electric 
Company.  Jersey  Central  Power  &  Light 
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Company,  Metropolitan  Electric 
Company,  Pennsylvania  Electric 
Company,  PPL  Electric  Utilities 
Corporation,  Rockland  Electric 
Company,  Allegheny  Power  Service 
Company  and  Public  Service  Electric 
and  Gas  Company,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
compliance  filing  pursuant  to  the 
Commission's  Order  on  Remand  issued 
on  December  19,  2002  in  the  above- 
captioned  proceedings. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  ^4E.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encoiu-ages 
electronic  filings. 

Comment  Date:  March  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6007  Filed  3-14-03;  8:45  am| 

BtLLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-58-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Application 

March  11.  2003. 

On  March  4,  2003,  Northwest  Pipeline 
Corporation  (Northwest),  P.O.  Box 
58900,  Salt  Lake  City,  Utah,  84158-0900 
filed  in  Docket  No.  CP03-58-000,  an 
application  pursuant  to  section  7(b)  of 
the  natural  Gas  Act  (NGA),  as  amended 
and  part  1 57  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  authorization  to 
abandon  its  Stanfield  Compressor 
Station  in  Umatilla  County,  Oregon,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  online 
support  at  FERCOnlineSupport@ferc.gov 
or  call  toll-free  at  (866)  208-3676,  or  for 
TTY,  contact  (202)  502-8659. 

Any  questions  concerning  this 
application  may  be  directed  to  Gary  K. 
Kotter,  Manager,  Certificates  and  Tariffs, 
Northwest  Pipeline  Corporation.  P.O. 
Box  58900,  Salt  Lake  City,  Utah,  84158- 
0900,  at  (801)  584-7117  or 
garold.k.kotter@wiIIiams.com. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10)  by  the 
comment  date  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 


However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of  ^ 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  an 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
'  describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  April  1 ,  2003. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-6012  Filed  3-14-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  ER99-1 936-001,  et  al.] 

WPS  New  England  Generation,  Inc..  et 
al.;  Electric  Rate  and  Corporate  Filings 

March  10.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  WPS  New  England  Generation,  Inc. 

(Docket  No.  ER99-1936-001) 

Take  notice  that  on  March  5,  2003, 
WPS  New  England  Generation,  Inc., 
(WPS  New  England),  submitted  a  notice 
of  change  in  status  under  its  market- 
based  rate  authority  to  reflect  its  future 
long-term  lease  agreement  for  5.5  MW  of 
generation  from  the  Loring  Diesel 
Station  in  Northern  Maine.  In  addition, 
WPS  New  England  submitted  a  three- 
year  update  of  the  justification  for  their 
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authorization  to  sell  power  at  market- 
based  rates. 

Comment  Date:  March  26,  2003. 

2.  Green  Mountain  Energy  Company 

(Docket  No.  ER02-160O-O011 

Takejiotice  that  on  July  1,  2002, 
Green  Mountain  Energy  Company 
tendered  for  filing  revised  tariff  sheets 
in  accordance  with  the  Commission 
Order  dated  May  9,  2002. 
Comment  Date:  March  20,  2003. 

3.  Termoelectrica  U.S.,  LLC 

(Docket  No.  ER03-1 75-004) 

Take  notice  that  on  March  5,  2003, 
Termoelectrica  U.S.,  LLC 
(Termoelectrica  US)  tendered  for  filing 
a  Substitute  First  Revised  Rate  Schedule 
FERC  No.  1  to  clarify  language 
prohibiting  sales  between 
Termoelectrica  U.S.  and  its  affiliate,  San 
Diego  Gas  &  Electric  Company  and 
requesting  a  shortened  notice  period  for 
such  filing. 

Comment  Date:  March  20,  2003. 

4.  Detroit  Edison  Company 

[Docket  No.  ER03-576-001] 

Take  notice  that  on  March  4,  2003,  the 
Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  compliance  filing 
pursuant  to  the  Commission's  order 
issued  on  February  20,  2003,  in  Docket 
Nos.  EC03-40-000  and  ER03-343-000, 
rrC  Holding  Corp.,  et  al.,  102  FERC 
61.182  (2003).  The  compliance  filing  is 
Detroit  Edison's  First  Revised  FERC 
Electric  Rate  Schedules  40  and  41,  and 
consists  of  certain  revised  and  executed 
service  level  agreements  between 
Detroit  Edison  and  International 
Transmission  Company.  The  filing 
revises  and  supplements  the  filing  made 
by  Detroit  Edison  in  the  above- 
referenced  docket  on  February  28,  2003. 

Comment  Date:  March  25,  2003. 

5.  Duke  Energy  Trenton,  LLC 

(Docket  No.  ER03-591-000] 

Take  notice  that,  on  March  5,  2003, 
Duke  Energy  Trenton,  LLC  tendered  for 
filing  a  Notice  of  Cancellation  pursuant 
to  18  CFR  35.15,  in  order  to  reflect  the 
cancellation  of  its  market-based  rate 
tariff,  designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1,  originally 
accepted  for  filing  in  Docket  Nos.  EROO- 
1782-000  and  EROO-1 782-001 . 

Comment  Date:  March  26,  2003. 

6.  Florida  Power  Corporation 

(Docket  No.  ER03-592-000) 

Take  notice  that  on  March  5,  2003, 
Florida  Power  Corporation,  doing 
business  as  Progress  Energy  Florida,  Inc. 


(Progress  Energy  Florida  or  the 
Company),  tendered  for  filing  a 
modification  to  its  Agreement  for  Partial 
Requirements  Resale  Service, 
Transmission/Distribution  Service  and 
Demand  and  Energy  Loss  Service  with 
Florida  Municipal  Power  Agency,  FERC 
Rate  Schedule  107,  to  add  an  additiqnal 
delivery  point  and  delete  a  delivery 
point. 

Progress  Energy  Florida  states  that 
copies  of  the  filing  were  served  upon 
the  public  utility's  jiu-isdictional 
customers,  and  the  Florida  Public 
Service  Commission. 

Comment  Date:  March  26,  2003. 

7.  Aquila,  Inc. 

[Docket  No.  ER03-593-000J 

Take  notice  that  on  March  5,  2003, 
Aquila,  Inc.  (Aquila),  filed  with  the 
Commission,  pursuant  to  Section  205  of 
the  Federal  Power  Act,  16  U.S.C.  824d, 
and  part  35  of  the  Commission 
regulations,  18  CFR  part  35,  an 
Interconnection  Agreement  between 
Aquila,  Inc.  d/b/a  WestPlains  Energy- 
Kansas  and  the  Glen  Elder  City 
Government  dated  as  of  February  7, 
2003.  The  Interconnection  Agreement  is 
filed  as  Service  Agreement  No.  105  to 
Aquila's  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  26. 

Comment  Date:  March  26,  2003. 

8.  CinCap  Vn,  LLC 

[Docket  No.  ER03-594-000J 

Take  notice  that  on  March  5,  2003, 
CinCap  VII,  LLC  tendered  for  filing  a 
Notice  of  Cancellation,  pursuant  to  18 
CFR  35.15,  giving  notice  of  cancellation 
of  its  market-based  electric  tariff  filed 
with  the  Federal  Energy  Regulatory 
Commission. 

Comment  Date:  March  26,  2003. 

9.  CinCap  Madison,  LLC 

[Docket  No.  ER03-595-000J 

Take  notice  that  on  March  5,  2003, 
CinCap  Madison,  LLC  tendered  for 
filing  a  Notice  of  Cancellation,  pursuant 
to  18  CFR  35.15,  giving  notice  of 
cancellation  of  its  market-based  electric 
tariff  filed  with  the  Federal  Energy  , 
Regulatory  Commission. 

Comment  Date:  March  26,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  S|reet,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary.  '  ' 

[FR  Doc.  03-6014  Filed  3-14-03;  8:45  am) 

BILLING  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-46-000] 

Dominion  Transmission,  Inc.,  Texas 
Eastern  Transmission,  LP;  Notice  of 
intent  To  Prepare  an  Environmental 
Assessment  for  ttie  Proposed  Oakford 
HP  Project  and  Request  for  Comments 
on  Environmental  Issues 

March  11.  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
Environmental  Assessment  (EA)  that 
will  discuss  the  environmental  impacts 
of  the  Oakford  HP  Project  involving  the 
upgrade  of  horsepower  at  the  Oakford 
and  South  Oakford  Compressor  Stations 
by  Dominion  Transmission,  Inc.  (DTI) 
and  Texas  Eastern  Transmission,  LP 
(Texas  Eastern)  in  Westmoreland 
County,  Pennsylvania.'  The  project 
involves  increasing  the  horsepower  on 
two  electrical  motor-driven  compressor 
units  at  the  South  Oakford  Station  and 
increasing  the  horsepower  on  three 


'  Em  and  Teaxs  Eastern's  application  was  filed 
with  the  Commission  under  Section  7  of  the  Natural 
Gas  Act  and  part  157  of  the  Commission's 
regulations. 
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eletrical  motor-driven  compressor  imits 
at  the  Oakford  Station  in  Westmoreland 
County,  Pennsylvania.  This  EA  will  be 
used  by  the  Conunission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

Summary  of  the  Proposed  Project 

In  Docket  No.  CP03-46-000.  DTI  and 
Texas  Eastern  request  authorization  to 
increase  the  horsepower  on  two  existing 
electrical  motor-driven  compressor 
units  at  the  South  Oakford  Station  and 
three  eletrical  motor-driven  compressor 
units  at  the  Oakford  Station  in  order  to 
provide  greater  operating  flexibility. 
This  increase  in  horsepower  would 
allow  the  stations  to  increase  the  daily 
withdrawl  rate  as  needed.  DTI  and 
Texas  Eastern  proposes  to: 

•  increase  the  horsepower  of  engines 
#3  and  #4  from  5,000  to  5,750  at  the 
South  Oakford  Compressor  Station 

•  increase  the  horsepower  of  engines 
#13,  #14,  and  #15  firom  4,000  to  4.600 
at  the  Oakford  Compressor  Station. 

DTI  and  Texas  Eastern  would  modify 
the  Software  controls  so  that  each  of  the 
engines  may  be  operated  at  the  design 
rating  as  described  above.  This 
operation  would  not  require  any 
installation,  construction,  or  facility 
reconfiguration  beyond  the 
modifications  of  the  software  controls. 
Therefore,  there  would  be  no  issues 
involving  land  use,  vegetation  and 
wildlife,  water  use  and  quality,  cultiiral 
resources,  socioeconomics,  geological 
resources,  and  soils.  There  would  be  no 
issues  regarding  air  emissions  because 
these  compressor  units  are  powered  by 
electrical  motors.  However,  based  on  a 
comment  letter,  preliminary  review  of 
the  proposed  modifications  and  the 
environmental  information  provided  by 
DTI  and  Texas  Eastern,  existing  and 
proposed  noise  levels  attributed  to  the 
South  Oakford  Compressor  Station  may 
warrant  additional  public  comment. 

The  EA  Process 

The  National  Envirormiental  Policy 
Act  (NEPA)  requires  the  Conunission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 


1  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Eneigy  Proiects 
(OEP). 


Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

Our  independent  analysis  of  the 
issues  will  be  presented  in  the  EA. 
Depending  on  the  comments  received 
diuing  the  scoping  process,  the  EA  may 
be  published  and  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  conlments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two'copies  of 
your  letter  to:  Magalie  R.  Salas,  Jr., 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  1 ,  PJ-1 1.1. 

•  Reference  Docket  No.  CP03-46-000 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  14,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Conmiission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  Web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  accoimt 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  1).^  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potentially  affected 
landowners. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 


'  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically.  The 
appendices  referenced  in  this  notice  are  not  being 
printed  in  the  Federal  Regiater.  Copies  are  available 
on  the  Commission's  Web  site  at  the  "FERRIS"  link 
or  from  the  Commission's  Public  Reference  and 
Files  Maintenance  Branch.  888  First  Street,  NE.. 
Washington,  DC  20426,  or  call  (202)  502-8371.  For 
instructions  on  connecting  to  FERRIS,  refer  to  the 
section  of  this  notice  titled  Additional  Information. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 
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Internet  Web  site  (http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  ndmber 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnUneSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  FERRIS 
link  on  the  FERC  Internet  Web  site  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6011  Filed  3-14-03;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  Protests, 
Recommendations,  and  Terms  and 
Conditions 

March  10,  2003.  ■ 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Pro/ecf  No.;  12437-000. 

c.  Date  filed:  January  27,  2003. 

d.  Applicant:  Twin  Falls  Canal 
Company. 

e.  Name  of  Project:  Low  Line  Midway 
Hydroelectric  Project. 

f  Location:  The  project  would  be 
located  on  the  existing  Low  Line  Canal 
in  Twin  Falls  County,  Idaho.  The  Low 
Line  Canal  conveys  water  diverted  from 
the  Snake  River  at  Milner  Dam.  The 
project  would  not  occupy  federal  or 
tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  John  J. 
Straubhar,  P.O.  Box  5071.  Twin  Falls,  ID 
83303-5071,  (208)  736-8225. 

i.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

j.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
envirorunental  analysis  at  this  time — see 
the  following  paragraphs  about  filing 
responsive  documents. 

k.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  April 
11.  2003. 


The  Commission's  Rules  of  Practice 
and  Procediu'e  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener  • 
files  conmients  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency.  * 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  gated 
intake  structure  at  the  end  of  a  realigned 
section  of  Twin  Falls  Canal,  water 
surface  elevation  4019  feet  mean  sea 
level  (msl),  (2)  two  12-foot-diameter, 
200  to  300-foot-long  penstocks,  (3)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
2,300  kilowatts,  and  (4)  a  tailrace  with 
a  water  surface  elevation  of  3993.6  feet 
msl  constructed  by  excavating  1.300 
linear  feet  of  the  canal  floor  to  elevation 
3.986  feet.  The  average  annual 
generation  would  be  8  gigawatt  hoiu-s. 

m.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
lastthree  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  may  also  be 
obtained  by  calling  the  Applicant. 

n.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice.  * 


p.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  a'ppropriate  action  to  take,  the 
Conunission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

q.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

r.  The  Commission  directs,  pursuant 
to  section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108.  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  30  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  45  days  from  the 
date  of  this  notice. 

s.  All  filings  must  (1)  bear  in  all 
capital  letters  the  title  "PROTEST", 
"MO^nON  TO  INTERVENE",  "NOTICE 
OF  INTENT  TO  HLE  COMPETING 
APPLICATION,"  "COMPETING 
APPLICATION,"  "COMMENTS." 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
whichthe  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Hydropower 
Administration  and  Compliance,  Office 
of  Energy  Projects,  Federal  Energy 
Regulatory  Conunission,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
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to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Nfagalie  R.  Saias. 

Secretary.  j. 

(FR  Doc.  03-6008  Filed  3-14-03;  8:45  am] 

8ILLINQ  COOe  8n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  Ucense  and  Soliciting  Comments, 
IMotions  To  Interverte,  and  Protests 

March  10,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2543-059. 

c.  Pate  Filed:  January  27,  2003. 

d.  Applicant:  Clark  Fork  and 
Blackfoot,  LLC  (formerly  Montana 
Power,  LLC). 

e.  Name  of  Project:  Milltown 
Hydroelectric  Project. 

f.  Location:  On  the  Clark  Fork  River  in 
Missoula  County,  Montana.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Michael  J. 
Young,  Clark  Fork  and  Blackfoot,  LLC, 
125  S.  Dakota  Avenue,  Sioux  Falls,  SD 
57104.  (605)  978-2836. 

i.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  April 
11.2003. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 


issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociiments 
on  that  resource  agency. 

k.  Description  of  Amendment:  The 
licensee  requests  that  its  license  be 
amended  to  extend  the  expiration  date 
of  the  license  one  year,  from  December 
31,  2007,  to  December  31,  2008.  On 
January  27,  2003,  the  licensee  filed  a 
notice  of  intent  to  relicense  the 
MilltoWn  Project,  with  the 
understanding  that  its  notice  wotild 
become  moot  if  its  request  to  extend  the 
term  of  the  license  is  granted. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.goy.  For  TTY, 
call  (202)  502-6659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conomission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "PROTEST  ",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  eight  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application.  ' 


Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Ihtemet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary.  ' 

[FR  Doc.  03-6009  Filed  3-14-03;  8:45  ami 
BILUNQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions,  and 
Establishing  Procedural  Schedule  for 
Relicensing 

March  10,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License.' 

b.  Project  No.:  487-034. 

c.  Date  Filed:  September  25.  2002. 

d.  Applicant:  PPL  Holtwood.  LLC. 

e.  Name  of  Project:  Lake 
Wallenpaupack  Hydroelectric  Project. 

f.  Location:  On  Wallenpaupack  Creek, 
in  Wayne  and  Pike  Counties. 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Gary  Petrewski, 
PPL  Holtwood,  LLC,  Two  North  Ninth 
Street,  AUentown,  PA  18101-1179, 
gpetrewski® pplweb.com.,  (610)  774- 
5996. 

i.  FERC  Contact:  Patrick  K.  Murphy, 
patrick.murphy®ferc.gov,  (202)  502- 
8755. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
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Regulatory  Conunission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  .list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  has  been  accepted 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  Description  of  the  Project:  The 
existing  Lake  Wallenpaupack  Project 
consists  of:  (1)  A  dam.  comprised  of  a 
gravity  type  concrete  structure  and 
earthen  embankments,  totaling  about 
1.300  feet  long;  (2)  a  2.5-mile-long.  14- 
foot  diameter  steel  pipeline,  connecting 
to  a  surge  tank,  and  two  penstocks;  (2) 
a  5.700-acre  reservoir;  (3)  a  powerhouse 
with  a  total  installed  capacity  of  44 
megawatts;  and  (4)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  generation  is  80.500 
megawatt  hours. 

m.  A  copy  of  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  The  application 
may  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number,  excluding  the 
last  three  digits  in  the  docket  number 
field,  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fiee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  The  Commission  directs,  pursuant 
to  section  4.34(b)  of  the  Regulations  [see 
Order  No.  533  issued  May  8. 1991.  56 
FR  23108.  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 


good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDA-nONS."  "TERMS 
AND  CONDITIONS. "  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
nimiber  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

o.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Revisions  to  the  schedule  will 
be  made  as  appropriate. ' 
Notice  of  the  availability  of  the  draft 

EA— August  2003 
Notice  of  the  availability  of  the  final 

EA — December  2003 
Ready  for  Commission's  decision  on  the 

application — ^January  2004 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6010  Filed  3-14-03;  8:45  am]      . 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  FERC  Staff  Participation  at 
New  England  Transmission  Cost 
Allocation  Staiceholder  Worl(shop#4 

March  11,2003. 

The  Federal  Energy  Regulatory- 
Commission  hereby,  gives  notice  that  on 
March  14,  2003,  members  of  its  staff 
wall  attend  the  New  England 
Transniission  Cost  Allocation 
Stakeholder  Workshop  #4.  concerning 
mechanisms-  for  the  allocation  of 
fransmission  costs.  The  staffs 
attendance  is  part  of  the  Commission's 
ongoing  outreach  efforts.  The  meeting 
will  be  held  on  March  14.  2003  at  10 
a.m.  at  the  Swissotel.  1  Avenue  de 
Lafayette.  Boston,  MA  02111.  This 


meeting  is  open  to  the  public.  Further 
information  about  the  meeting  and  a 
copy  of  the  registration  form  is  available 
at  http://www.iso-ne.com/seminars/ 
schedule.html. 

The  meeting  may  discuss  matters  at 
issue  in  Docket  Nos.  ER02-2330,  et  al., 
ELOO-62,  et  al.,  and  ER03-210,  et  al. 

For  more  information,  contact  David 
Kathan.  Office  of  Markets,  Tariffs  and 
Rates.  Federal  Energy  Regulatory 
Commission  at  (202)  502-6404  or 
david.katban@ferc.gov. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-6015  Filed  3-14-03;  8:45  am] 

BILLING  COOE  6717-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2596] 

Petitions  tor  Reconsideration  of  Action 
In  Rulemaking  Proceedings 

March  7.  2003. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
public  notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying iloom  CY-A257,  445  12th 
Street.  SW.,  Washington  DC  or  may^ 
purchased  from  the  Conmiission's  copy 
contractor,  Qualex  International  (202) 
863-2893.  Oppositions  to  these 
petitions  must  be  filed  by  April  1.  2003. 
See  §  1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  In  the  Matter  of  the 
Development  of  Operational.  Technical 
and  Spectrum  Requirement  for  Meeting 
Federal.  State  and  Local  Public  Safety 
Agency  Communication  Requirements 
Through  the  Year  2010  (WT  Docket  No. 
96-86) 

Number  of  Petitions  Filed:  1 

Subject:  In  the  Matter  of  the  Yepr  2000 
Biennial  Regulatory  Review- 
Amendment  of  Part  22  of  the 
Commission's  Rules  to  Modify  or 
Eliminate  Outdated  Rules  Affecting  the 
Cellular  Radiotelephone  Service  and 
other  Commercial  Mobile  Radio 
Services  (WT  Docket  No.  01-108) 

Number  of  Petitions  Filed:  3 

Marlene  H.  Dorlch, 

Secretary. 

[FR  Doc.  03-&275  Filed  3-14-03:  8:45  am] 

BILLING  COOE  6712-01-H 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
conunent  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  the  following 
collections  of  information  titled:  (1) 
Application  Pursuant  to  section  19  of 
the  Federal  Deposit  Insurance  Act;  and 
(2)  Activities  and  Investments  of 
Insured  State  Banks. 
DATES:  Comments  must  be  submitted  on 
or  before  May  16.  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Memly,  Management  Analyst 
(Consumer  and  Compliance  Unit),  (202) 
898-7453,  Legal  Division,  Room  MB- 
3109,  Attention:  Comments/Legal, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington.  DC 
20429.  All  comments  should  refer  to  the 
0MB  control  number.  Comments  may 
be  hand-delivered  to  the  giiard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7  a.m.  and  5  p.m.;  Internet 
address:  comments@fdic.gov. 

A  copy  of  the  comments  may  also  be 
.submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Joseph  F.  Lackey.  Jr..  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10236, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collections  of  information: 

1.  Title:  Application  Pursuant  to 
Section  19  of  the  Federal  Deposit 
Insurance  Act. 

OMB  Number:  3064-0018. 

Form  Number:  6710/07. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  AH  financial 
institutions. 

Estimated  Number  of  Respondents: 
14. 

Estimated  Time  per  Response:  16 
hours. 


Total  Annual  Burden:  224  hours. 

General  Description  of  Collection: 
Section  19  of  the  Federal  Deposit 
Insurance  Act  requires  insured 
depository  institutions  to  obtain  the 
FDIC's  consent  prior  to  any 
participation  in  their  afl^airs  by  a  person 
convicted  of  crimes  involving 
dishonesty  or  breach  of  trust.  Form 
6710/07  is  the  vehicle  for  requesting 
FDIC  consent. 

2.  Title:  Activities  and  Investments  of 
Insured  State  Banks. 

OMB  Number:  3064-01 1 1 . 

Frequency  of  Response:  On  occasion. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
130. 

Estimated  Time  per  Response:  8 
hours. 

Total  Annual  Burden:  1,040  hours. 

General  Description  of  Collection:  Part 
362  of  the  FDIC's  rules  and  regulations, 
implement  the  provisions  of  section  24 
of  the  Federal  Deposit  Insurance  Act 
that  restrict  and  prohibit  insured  state 
banks  and. their  subsidiaries  from 
engaging  in  activities  and  investments 
that  are  not  permissible  for  national 
banks  and  their  subsidiaries.  The 
collection  of  information  involves  banks 
or  their  subsidiaries  desiring  to  engage 
in  activities  that  would  be 
impermissible  absent  the  FDIC's  consent 
or  nonobjection. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  these  collections.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  DC  this  12th  day  of 
March.  2003. 


Federal  Deposit  Insurance  Corporation 
Robert  E.  Feldman, 
Executive  Secretary. 
(PR  Doc.  03-6276  Filed  3-14-03:  8:45  am] 

BHiJNQ  CODE  6714-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  information  collection 
activities:  Announcement  of  Board 
approval  under  delegated  authority 
and  submission  to  OIMB 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice 

SUMMARY:  Background.  Notice  is  hereby 
given  of  the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  imder  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instnunent(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1. 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance  Officer 
Cindy  Ayouch — Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551  (202^52-3829).  OMB  Desk 
Officer  Joseph  Lackey — Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Final  Approval  Under  OMB  Delegated 
Authority  of  The  Extension  For  "Three 
Years,  With  Minor  Revision  ofThe 
Following  Reports: 

1.  Report  title:  The  Weekly  Report  of 
Eurodollar  Liabilities  Held  by  Selected 
U.S.  Addressees  at  Foreign  Offices  of 
U.S.  Banks. 

Agency  form  number:  FR  2050. 

OMB  Control  number:  7100-0068. 

Frequency:  Weekly. 

Reporters:  Foreign  branches  and 
banking  subsidiaries  of  U.S.  depository 
institutions. 

Annual  reporting  hours:  1,872  hours. 
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Estimated  average  hours  per  response: 
1.0  hour. 

Number  of  respondents:  36. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2).  353  efseq..  461.  602. 
and  625).  Individual  respondent's  data 
are  confidential  under  section  (b)(4)  of 
the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)(4)). 

Abstract:  The  report  collects  data  on 
Eurodollar  deposits  payable  to  nonbank 
U.S.  addressees  from  foreign  branches 
and  subsidiaries  of  U.S.  conunercial 
banks  and  Edge  and  agreement 
corporations.  The  data  are  iised  for  the 
construction  of  the  Eurodollar 
component  of  the  monetary  aggregates 
and  for  analysis  of  banks'  Uability 
management  practices. 

Current  action:  The  Federal  Reserve 
will  raise  the  reporting  threshold  from 
a  weekly  average  of  $500  million  to 
$550  million  in  total  Eurodollar 
liabilities. 

2.  Report  title:  The  Quarterly  Report 
of  Assets  and  Liabilities  of  Lai^e 
Foreign  Offices  of  U.S.  Banks. 

Agency  form  number:  FR  2502q. 

OMB  control  number:  7100-0079. 

Frequency:  Quarterly. 

Reporters:  Large  foreign  branches  and 
banking  subsidiaries  of  U.S.  depository 
institutions. 

Annual  reporting  hours:  32,662  hours. 

Estimated  average  hours  per  response: 
3.5  hoiu-s. 

Number  of  respondents:  2,333. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  (12 
U.S.C.  248(a)(2).  353  et  seq..  461,  602, 
and  625)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

Abstract:  The  report  collects  gross 
assets  and  liability  positions  from 
foreign  branches  and  subsidiaries  of 
U.S.  commercial  banks  and  Edge  and 
agreement  corporations  vis-a— vis 
individual  countries.  A  separate 
schedule  collects  information  on 
Eurodollar  liabilities  payable  to  certain 
U.S.  addressees. 

Current  action:  The  Federal  Reserve 
will  revise  the  country  list  in  the  body 
of  the  reporting  form  to  conform  to  the 
Department  of  State's  official  coimtry 
list.  Claims  and  liabilities  that  are  not 
allocated  by  country  of  customer  will  be 
further  broken  out  into  that  portion  that 
is  attributable  to  the  fair  value  of 
derivatives  contracts.  Claims  on  and 
liabilities  to  other  non-U.S.  offices  of 
the  parent  bank  will  be  further  broken 
out  into  that  portion  that  is  attributable 
to  unallocated  claims  and  liabilities.  In 
addition,  the  instructions  will  be 
clarified  with  respect  to  the  year-end 


panel  review  process  and  the  definition 
of  unallocated  claims.  Finally,  the  single 
data  item  collected  on  Schedule  A  will 
be  reported  as  a  seven-day  average  (one 
number)  instead  of  daily  (five  numbers). 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  4,  2003. 

Jemiifer  J.  Johnson, 

Secretary  of  the. Board. 

(FR  Doc.  03-6060  Filed  3-14-03;  8:45  am] 

BOJJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banit  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regidation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  wrritiqg  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
31,  2003. 

A.  Federal  Reserve  Bank  of  ' 
Minneapolis  (Richard  M.  Todd.  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Miimeapolis,  Miimesota  55480-0291: 

1.  Neumann  Family  Limited 
Partnership,  Detroit  Lakes,  Miimesota; 
to  acquire  voting  shares  of  First  Hawley 
Bancshares,  Inc.,  Hawley,  Minnesota, 
and  thereby  indirectly  acqiiire  voting 
shares  of  First  National  Bank,  Hawley, 
Miiuiesota. 

2.  Curtis  J.  Neumann,  Detroit  Lakes, 
Minnesota;  to  acquire  voting  shares  of 
First  Hawley  Bancshares,  Inc.,  Hawley. 
Minnesota,  and  thereby  indirectly 
acquire  voting  shares  of  First  National   , 
Bank,  Hawley.  Minnesota. 

3.  Helen  M.  Olson,  Hawley. 
Minnesota;  to  acquire  voting  shares  of 
First  Hawley  Bancshares,  Inc.,  Hawley. 
Miimesota.  and  thereby  indirectly 
acquire  voting  shares  of  First  National 
Bank,  Hawley,  Minnesota. 


Board  of  Governors  of  the  Federal  Reserve 
System,  March  4.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-6061  Filed  3-14-03;  8:45  am] 
BILUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Ctiange  in  Banit  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  March 
31,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  Jeanie  Kicklighter  Beck,  Glennville, 
Georgia;  to  acquire  additional  voting 
shares  of  First  Citizens  Bankshares.  Inc., 
Glennville,  Georgia,  and  thereby 
indirectly  acquire  voting  shares  of  First 
Citizens  bank,  Glennville,  Georgia. 

Board  of  Governors  of  the  Federal  Reser\'e 
System,  March  11,  2003. 

Eol)ert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-6248  Filed  3-14-03;  8:45  am] 

BILUNG  COQE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  part    • 
225),  and  all  other  applicable  statutes  - 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
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owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  http://www.ffiec.gov/nic. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  10,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
L6cust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Premier Bancshares,  Inc.,  Jefferson 
City,  Missouri;  to  acquire  up  to  45 
percent  of  the  voting  shares  of  Mid- 
America  Bancorp.  Inc.,  Jewell,  Kansas, 
and  thereby  indirectly  acquire  voting 
shares  of  Heartland  Bank,  Jewell, 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  4.  200.3. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  0,3-6062  Filed  3-14-0.3:  8:45  am] 
BILUNG  COOE  621(M>1-S 


FEDERAL  RESERVE  SYSTEM 

Notice  Of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
ActivHies 

The  companies  Jisted  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1^43)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 


related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
othenArise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  http://www.ffiec.gov/ 

nic. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  31.  2003. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 

'  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Wayne  Bancorp,  Inc.,  Wooster, 
Ohio;  to  acquire  Access  Financial  Corp., 
Massillon,  Ohio,  and  thereby  engage  in 
finance  company  activities,  pursuant  to 
section  225.28(b)(1)  of  Reculation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.,  Atlanta. 
Georgia;  to  acquire  Lighthouse  Financial 
Services.  Inc..  Hilton  Head  Island.  South 
Carolina,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  section  225.28(b)(4)(ii)  of 
Regulation  Y.  Conunents  regarding  this 
application  must  be  received  not  later 
than  April  10,  2003. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  4,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
jFR  Doc.03-6063  Filed  3-14-03:  8:45  am] 
BILUNG  COOE  6210-01-S 


FEDERAL  TRADE  COIMMiSSION 

Agency  Information  Collection 
Activities:  Amended  Telemarketing 
Sales  Rule 

On  January  29,  2003.  the 
Commission's  amended  Telemarketing 
Sales  Rule,  16  CFR  Part  310  ("Rule"), 
was  published  in  the  Federal  Register.^ 
Before  publication,  Commission  staff 
submitted  for  Office  of  Management  and 
Budget  (OMB)  review  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520)  a  supporting  statement 


<  6fl  FR  4580  (January  29,  2003). 


detailing  its  revised  burden  analysis  and 
estimates  for  existing  and  new 
information  collection  provisions  under 
the  Rule.  The  revised  burden  estimates 
are  3.141.264  hours.  $47,066,000  in 
labor  costs,  and  $11,986,000  in  capital 
and  other  non-labor  costs.  On  February 
25.  2003,  OMB  granted  the  Commission 
clearance  for  these  estimates  and  related 
information  collection  provisions  (OMB 
Control  Number  3084-0097).  Clearance 
expires  February  28.  2006. 

William  E.  Kovacic, 

General  Counsel. 

|FR  Doc.  03-6282  Filed  3-14-03;  8:45  am] 

BILUNG  COOE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03042] 

Expansion  of  HIV/AIDS,  STD  and  TB 
Laboratory  Activities  at  the  National 
Institute  for  Communicable  Diseases 
(NICD)  in  the  Republic  of  South  Africa 
Notice  of  Intent  To  Fund  Single 
Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  award  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  for  the 
expansion  of  HIV/ AIDS.  STD  and  TB 
laboratory  activities  in  the  Republic  of 
South  Africa.  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 
prograiti  is  93.941. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  National  Institute  of  Communicable 
Diseases  (NICD)  in  South  Aftica.  NICD 
has  the  legal  authority,  expertise,  and 
capacity  to  perform  the  key  public 
health  role  of  monitoring  communicable 
diseases  such  as  AIDS,  sexually 
transmitted  diseases,  and  tuberculosis 
in  South  Africa. 

C.  Funding 

,  Approximately  $500,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  March  1,  2003.  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management, 
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CDC  Procurement  and  Grants,  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146.  Telephone:  770-^88-2700. 

For  technical  questions  about  this 
program,  contact:  David  M.  Allen,  M.D., 
M.P.H..  CDC  Global  AIDS  Program,  U.S. 
Embassy,  P.O.  Box  9536,  Pretoria,  South 
Africa  0001.  Telephone:  27  12  346  0170, 
E-mail:  allend@sacdc.co.za. 

Dated:  March  11,2003. 
Sandra  R.  Manning, 

Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Con  trol  and  Preven  tion . 
|FR  Doc.  03-6264  Filed  3-14-^)3;  8:45  am] 

BHJJNG  CODE  4163-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC/HRSA  Advisory  Committee  on 
HIV  and  STD  Prevention  and  Treatment 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  CDCyHRSA  Advisory  Committee  on 
HIV  and  STD  Prevention  and  Treatment. 

Times  and  Dates:  8:30  a.m. — 5  p.m..  May 
15,  2003. 

8:30  a.m.— 12  p.m.,  May  16.  2003. 

Place:  Sheraton  Colony  Square  Mid-Town, 
188  14th  Street  at  Peachtree,  Atlanta.  Georgia 
30361 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Purpose:  This  Committee  is  charged  with 
advising  the  Secretary,  HHS,  the  Director. 
CDC.  and  the  Administrator.  HRSA, 
regarding  activities  related  to  prevention  and 
control  of  HIV/AIDS  and  other  STDs,  the 
support  of  health  care  services  to  persons 
living  with  HIV/AIDS,  and  education  of 
health  professionals  and  the  public  about 
HIV/ AIDS  and  other  STDs.  The  Committee 
will  support  the  Agencies'  process  of 
identifying  and  responding  to  the  prevention 
and  health  service  delivery  needs  of  affected 
communities,  and  the  needs  of  individuals 
living  with  or  at  risk  for  HIV  and  other  STDs. 

Matters  To  Be  Discussed:  Agenda  items 
include  issues  pertaining  to  (1)  HIV  and  STD 
prevention  for  Men  Who  Have  Sex  With  Men 
(MSM)  (2)  AIDS  Drug  Assistance  Program 
(ADAP)  and  (3)  CARE  ACT  Reauthorization. 
Agenda  items  are  subject  to  change' as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Paulette  Ford-Knights,  Public  Health  Analyst. 
National  Center  for  HIV.  STD,  and  TB 
Prevention,  1600  Clifton  Road.  NE..  Mailstop 
E-07,  Atlanta,  Georgia  30333.  Telephone 
404/639-8008.  fax  404/639-3125,  e-majl 
pbf7@cdc.gov. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 


authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  10,  2003. 
Alvin  Hall,  '  ' 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-6266  Filed  3-14-03;  8:45  am] 

BILLING  CODE  416»-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration    . 
[Docket  No.  02N-0496] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Aluminum 
in  Large  and  Small  Volume  Parenterals 
Used  In  Total  Parenteral  Nutrition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Fax  written  comments  on  the 
information  collection  provisions  by 
April  16,  2003. 

ADDRESSES:  Fax  written  conunents  on 
the  information  collection  provisions  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA,  FAX  202-395-6974,  or 
electronically  mail  comments  to 
sshapir0@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Aluminum  in  Large  and  Small  Volume 
Parenterals  Used  in  Total  Parenteral 
Nutritioii— 21  CFR  201.323  (OMB 
Control  Number  0910-0439) — Extension 

FDA  is  requesting  OMB  approval 
under  the  PRA  (44  U.S.C.  3501—3520) 
for  the  labeling  requirements  for 


aluminum  content  in  large  volume 
parenterals  (LVPs),  small  volimie 
parenterals  (SVPs),  and  pharmacy  bulk 
packages  (PBPs)  used  in  total  parenteral 
nutrition  (TPN).  As  explained  in  the 
final  rule  on  aluminum  content  labeling 
requirements  published  in  the  Federal 
Register  of  January  26.  2000  (65  FR 
4103).  alimiinum  content  in  parenteral 
drug  products  could  result  in  a  toxic 
accumulation  of  aluminum  in  the 
tissues  of  individuals  receiving  TPN 
therapy.  Research  indicates  that 
neonates  and  patient  populations  with 
impaired  kidney  function  may  be  at 
high  risk  of  exposure  to  unsafe  amoimts 
of  aluminimi.  Studies  show  that 
aluminum  may  accumulate  in  the  bone, 
urine,  and  plasma  of  in&nts  receiving 
TPN.  Many  drug  products  used 
routinely  in  parenteral  therapy  may 
contain  levels  of  aluminum  sufficiently 
high  to  cause  clinical  manifestations. 
Generally,  when  medication  and 
nutrition  are  administered  orally,  the 
gastrointestinal  tract  acts  as  an  efficient 
barrier  to  the  absorption  of  aluminum, 
and  relatively  little  ingested  aluminum 
actually  reaches  body  tissues.  However, 
parenterally  administered  drug  products 
containing  aluminum  bypass  the 
protective  mechanism  of  the 
gastrointestinal  tract  and  aluminum 
circulates  and  is  deposited  in  human 
tissues. 

Almninum  toxicity  is  difficult  to 
identify  in  infants  because  few  refiable 
techniques  are  available  to  evaluate 
bone  metabolism  in  premature  infants. 
Techniques  used  to  evaluate  the  effects 
of  aluiminum  on  bone  in  adults  cannot 
be  used  in  premature  infants.  Although 
aluminum  toxicity  is  not  commonly 
detected  clinically,  it  can  be  serious  in 
selected  patient  populations,  such  as 
neonates,  and  may  be  more  common 
than  is  recognized. 

FDA  amended  its  regulations  to  add 
labeling  requirements  for  aluminum 
content  in  LVPs.  SVPs.  and  PBPs  used 
in  TPN.  FDA  specified  an  upper  limit  of 
aluminum  permitted  in  LVPs  and 
required  applicants  to  submit  to  FDA 
validated  assay  methods  for  determining 
aluminum  content  in  parenteral  drug 
products.  The  agency  added  these 
requirements  because  of  evidence 
linking  the  use  of  parenteral  drug 
products  containing  aluminum  to 
morbidity  and  mortality  among  patients 
on  TPN  therapy,  especially  among 
premature  ndbnates  and  patients  with 
impaired  kidney  function. 

The  information  collection  reporting 
requirements  resulting  from  this 
rulemaking  are  as  follows: 

21  CFR  201. 323(b>— Requires  that  the 
package  insert  of  all  LVPs  used  in  TPN 
therapy  state  that  the  drug  product 
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contains  no  more  than  25  micrograms 
per  liter  (^g/L).  This  information  must 
be  contained  in  the  "Precautions" 
section  of  the  labeling  of  all  LVPs  used 
in  TPN  therapy. 

21  CFR  201.323(c) — Requires  that  the 
maximum  level  of  aluminum  present  at 
expiry  be  stated  on  the  immediate 
container  label  of  all  SVP  drug  products 
and  PBPs  used  in  the  preparation  of 
TPN  solutions.  The  aluminum  content 
must  be  stated  as  prescribed  in  the 
regulation.  The  immediate  container 
label  of  all  SVP  drug  products  and  PBPs 
that  are  lyophilized  powders  used  in  the 
preparation  of  TPN  solutions  must 
contain  the  statement  prescribed  in  the 
regulation. 

21  CFR  201.323(d)— Requires  that  the 
package  insert  for  all  LVPs,  SVPs.  and 
PBPs  used  in  TPN  contain  a  warning 
statement,  prescribed  in  the  regulation, 
intended  for  patients  with  impaired 
kidney  function  and  for  neonates 


receiving  TPN  therapy.  This  information 
must  be  contained  in  the  "Warnings" 
section  of  the  labeling. 

21  CFR  201.323(e)— Requires  that 
applicants  and  manufacturers  must  use 
validated  assay  methods  to  determine 
the  aluminum  content  in  parenteral 
drug  products.  The  assay  methods  must 
comply  with  current  good 
manufacturing  practice  requirements. 
Applicants  must  submit  to  FDA  both 
validation  of  the  method  used  and 
release  data  for  several  batches. 
Manufacturers  of  parenteral  drug 
products  not  subject  to  an  approved 
application  must  make  assay 
methodology  available  to  FDA  during 
inspections.  Holders  of  pending 
applications  must  submit  an 
amendment  to  the  application. 

Compliance  with  the  information 
collection  burdens  under  §201. 3  2  3(b), 
(c),  and  (d)  (21  CFR  201.323(b),  (c),  and 
(d))  consists  of  submitting  application 


supplements  to  FDA  containing  the 
revised  labeling  for  each  product.  Based 
on  data  concerning  the  number  of 
applications  for  LVPs,  SVPs.  and  PBPs 
used  in  TPN  received  by  the  agency, 
FDA  estimates  that  the  labeling  for 
approximately  200  products  will  be 
changed  under  §201. 323(b).  (c),  and  (d). 
FDA  estimates  that  it  will  take 
approximately  14  hours  to  prepare  and 
submit  to  FDA  each  labeling  change. 
FDA  estimates  that  approximately  65 
respondents  will  each  submit  1 
validated  assay  method  annually  under 
§201. 323(e).  FDA  estimates  that  it  will 
take  approximately  14  hours  to  prepare 
and  submit  to  FDA  each  validated  assay. 

In  the  Federal  Register  of  December 
19.  2002  (67  FR  77792),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received. 

The  burdens  can  be  charted  as 
follows: 


Table  l.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual  Responses 

Hours  per  Fto^ponse 

Total  Hours 

201.323(b),(c),(d) 
201.323(e) 
Total 

200 
65 

1 
1 

200 
65 

14 
14 

2,800 

910 

3,710 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witfi  ttiis  collection  of  information. 


Dated:  March  10.  2003. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy  and 

Planning. 

(FR  Doc.  03-6227  Filed  3-14-03:  8:45  am] 

nLUNQ  COM  41W-»1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dockat  No.  03N-0085] 

Agency  Information  Collection 
AcUvitiea;  Proposed  Collection; 
Comment  Reqiieet;  Environmental 
Impact  Considerations 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 


extension  of  an  existing  collection  of 
information,  and  to  allow  €0  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  contained  in 
FDA  regulations  entitled 
"Enviroiunental  Impact 
Considerations." 

DATES:  Submit  written  or  electric 
comments  on  the  collection  of 
information  by  May  16.  2.003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FIWTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1482. 

SUPPI.EMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 


agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 
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(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Environmental  Impact 
Considerations— 21  CFR  Part  25  (OMB 
Control  Number  0910-0322) — Extension 

FDA  is  requesting  OMB  approval  for 
the  reporting  requirements  contained  in 
the  FDA  regulation  entitled 
"Environmental  Impact 
Considerations." 

The  National  Environmental  Policy 
Act  of  1969  (NEPA)  (42  U.S.C.  4321- 
4347).  states  national  environmental 
objectives  and  imposes  upon  each 
Federal  agency  the  duty  to  consider  the 
environmental  effects  of  its  actions. 
Section  102(2)(C)  of  NEPA  requires  the 
preparation  of  an  environmental  impact 
statement  (EIS)  for  every  major  Federal 
action  that  will  significantly  affect  the 
quality  of  the  human  environment. 

FDA's  NEPA  regulations  are  at  part  25 
(21  CFR  part  25).  All  applications  or 
petitions  requesting  agency  action 
require  the  submission  of  a  claim  for  a 
categorical  exclusion  or  an 
environmental  assessment  (EA).  A 
categorical  exclusion  applies  to  certain 
classes  of  FDA-regulated  actions  that 
usually  have  little  or  no  potential  to 
cause  significant  environmental  effects 
and  are  excluded  from  the  requirements 
to  prepare  an  EA  or  EIS.  Section 
25.15(a)  and  (d)  specifies  the  procedures 


for  submitting  to  FDA  a  cleiim  for  a 
categorical  exclusion.  Extraordinary 
circumstances  (§  25.21),  which  may 
result  in  significant  environmental 
impacts,  may  exist  for  some  actions  that 
are  usually  categorically  excluded.  An 
EA  provides  information  that  is  used  to 
detennine  whether  an  FDA  action  could 
result  in  a  significant  environmental 
impact.  Section  25.40(a)  and  (c) 
specifies  the  content  requirements  for 
EAs  for  nonexcluded  actions. 

This  collection  of  information  is  used 
by  FDA  to  assess  the  environmental 
impact  of  agency  actions  and  to  ensure 
that  the  public  is  informed  of 
environmental  analyses.  Firms  wishing 
to  manufacture  and  market  substances 
regulated  xmder  statutes  for  which  FDA 
is  responsible  must,  in  most  instances, 
submit  applications  requesting 
approval.  Environmental  information 
must  be  included  in  such  applications 
for  the  purpose  of  determining  whether 
the  proposed  action  may  have  a 
significant  impact  on  the  enviroimient. 
Where  significant  adverse  effects  cannot 
be  avoided,  the  agency  uses  the 
submitted  information  as  the  basis  for 
preparing  and  circulating  to  the  public 
an  EIS,  made  available  through  a 
Federal  Register  docimient  also  filed  for 
comment  at  the  Environmental 
Protection  Agency.  The  final  EIS 
including  the  comments  received  is 
reviewed  by  the  agency  to  weigh 
environmental  costs  and  benefits  in 
determining  whether  to  pursue  the 
proposed  action  or  some  alternative  that 
would  reduce  expected  environmental 
impact.  Any  final  EIS  would  contain 


additional  information  gathered  by  the 
agency  after  the  publication  of  the  draft 
EIS,  a  copy  of  or  a  summary  of  the 
comments  received  on  the  draft  EIS,  and 
the  agency's  responses  to  the  comments, 
including  any  revisions  resulting  from 
the  comments  or  other  information. 
When  the  agency  finds  that  no 
significant  enviroimiental  effects  are 
expected,  the  agency  prepares  a  finding 
of  no  significant  impact. 

Estimated  Annual  Reporting  Burden  for 
Human  Drugs 

Under  21  CFR  312.23(a)(7)(iv)(e), 
314.50(d)(l)(iii),  and  314.94(a)(9)(i), 
each  investigational  new  drug 
application  (IND),  new  drug  application 
(NDA),  and  abbreviated  new  drug 
application  (ANDA)  must  contain  a 
claim  for  categorical  exclusion  under 
§  25.30  or  §  25.31  or  an  EA  under 
§  25.40.  In  2002,  FDA  received  2,374 
INDs  from  1,809  sponsors.  109  NDAs 
from  79  applicants.  2,575  supplements 
to  NDAs  from  276  applicants,  392 
ANDAs  from  107  applicants,  and  3,343 
supplements  to  ANDAs  irom  222 
applicants.  FDA  estimates  that  it 
receives  approximately  8,771  claims  for 
categorical  exclusions  as  required  under 
§  25.15(a)  and  (d)  and  22  EAs  as 
required  imder  §  25.40(a)  and  (c).  Based 
on  information  provided  by  the 
pharmaceutical  industry,  FDA  estimates 
that  it  takes  sponsors  or  applicants 
approximately  8  hours  to  prepare  a 
claim  for  a  categorical  exclusion  and  . 
approximatelji 3,400  hours  to  prepare  an 
EA. 


TABLE  1.— Estimated  Annual  Reporting  Burden  for  Human  Drugs^ 


21  CFR  Section 


25.15(a)  and  (d) 
25.40(a)  and  (c) 
Total 


No.  of  Respondents 


2,031 
22 


Annual  Frequency  per 
Response 


4.32 
1 


Total  Annual 
Records 


8,771 
22 


Hours  per 
Response 


3,400 


Total  Burden 
Hours 


70,168 

74,800 

144,968 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 


Estimated  Annual  Reporting  Burden  for 
Human  Foods 

Under  21  CFR  171.1.  71.1, 170.39,  and 
170.100,  food  additive  petitions,  color 
additive  petitions,  requests  for 
exemption  from  regulation  as  a  food 
additive,  and  submission  of  a  premarket 


notification  for  a  food  contact  substance 
must  contain  a  claim  of  categorical 
exclusion  under  §  25.30  or  §  25.32  or  an 
EA  under  §  25.40.  In  2002,  FDA 
received  12  food  additive  petitions  and 
106  food  contact  substance 
notifications.  FDA  estimates  that  it 
received  approximately  87  claims  of 


categorical  exclusions  as  required  under 
§  25.15(a)  and  (d)  and  31  EAs  as 
required  under  §  25.40(a)  and  (c).  FDA 
estimates  that  it  takes  petitioners  or 
requestors  approximately  8  hours  to 
prepare  a  claim  of  categorical  exclusion 
and  approximately  210  hours  to  prepare 
anEA. 


Table  2.— Estimated  Annual  Reporting  Burden  for  Human  Fooos^ 


21  CFR  Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Records 

Hours  per 
Response 

Total  Burden 
Hours 

25.15(a)  and  (d) 
25.40(a)  and  (c) 

56 
18 

1.6 
1.7 

87 
31 

4 
210 

348 

6,510 
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Table  2.— Estimated  Annual  Reporting  Burden  for  Human  Foods^— Continued 


21  CFR  Section 


Total 


No.  of  Respondents 


Annual  Frequency  per 
Response 


Total  Annual 
Records 


Hours  per 
Response 


Total  Burden 
Hours 


6.858 


I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Estimated  Annual  Reporting  Burden  for 
Medical  Devices 

Under  21  CFR  814.20(b)(ll). 
premarket  approvals  (PMAs)  (original 
PMAs  and  supplements)  must  contain  a 
claim  for  categorical  exclusion  under 


§  25.30  or  §25.34  or  an  EA  under 
§  25.40.  In  1998,  FDA  received  568 
claims  (original  PMAs  and 
supplements)  for  categorical  exclusions 
as  required  under  §  25.15(a)  and  (d),  and 
0  EAs  as  required  under  §  25.40(a)  and 


(cj.  Based  on  information  provided  by 
less  than  10  sponsors,  FDA  estimates 
that  it  takes  approximately  less  than  1 
hour  to  prepare  a  claim  for  a  categorical 
exclusion  and  an  unknown  number  of 
hours  to  prepare  an  EA. 


Table  3.— Estimated  Annual  Reporting  Burden  for  Medical  Devices^ 


21  CFR  Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Records 

Hours  per 
Response 

Total  Burden 
Hours 

25.15(a)  and  (d) 
25.40<a)  and  (c) 
Total 

94 
0 

6 
0 

568 

0 

1 
0 

568 

0 

568 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Estimated  Annual  Reporting  Burden  for 
Biological  Products 

Under  21  CFR  312.23(a)(7)(iv)(e)  and 
601 .2(a),  IND  and  biologies  license 
applications  (BLAs)  must  contain  a 
claim  for  categorical  exclusion  under 
§  25.30  or  §  25.31  or  an  EA  under 
§  25.40.  In  2001,  FDA  received  535  INDs 


from  376  sponsors,  80  BLAs  from  22 
applicants,  and  837  BLA  supplements  to 
license  applications  from  168 
applicants.  FDA  estimates  that 
approximately  10  percent  of  these 
supplements  would  be  submitted  with  a 
claim  for  categorical  exclusion  or  an  EA. 

FDA  estimates  that  it  received 
approximately  699  claims  for  categorical 


exclusion  as  required  under  §  25.15(a) 
and  (d),  and  2  EAs  as  required  under 
§  25.40(a)  and  (c).  Based  on  information 
provided  by  industry,  FDA  estimates 
that  it  takes  sponsors  and  applicants 
approximately  8  hours  to  prepare  a 
claim  for  categorical  exclusion  and 
approximately  3,400  hours  to  prepare  an 
EA  for  a  biological  product. 


Table  4.— Estimated  Annual  Reporting  Burden  for  Biological  Products^ 


21  CFR  Section 


25.15(a)  and  (d) 
25.40(a)  and  (c) 
Total 


No.  of  Respondents 


415 
2 


Annual  Frequency  per 
Response 


1.68 
1 


Total  Annual 
Records 


699 
2 


Hours  per 
Response 


8 
3,400 


Total  Burden 
Hours 


5,592 

6,800 

12,392 


I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coltection  of  information. 


Under  21  CFR  514.1(b)(14),  new 
animal  drug  applications  (NADAs)  and 
ANADAs,  514.8(a)(1).  supplemental 
NADAs  and  ANADAs,  511.1(b)(10) 
investigational  new  animal  drug 
applications  (INADs),  570.35(c)(l)(viii) 
generally  recognized  as  safe  (GRAS) 
affirmation  petitions,  and  571.1(c)  food 


additive  petitions  must  contain  a  claim 
for  categorical  exclusion  under  §  25.30 
or  §  25.33  or  an  EA  under  §  25.40.  Since 
the  last  OMB  approval  of  these 
collections  of  information,  FDA's  Center 
of  Veterinary  Medicine  has  received 
approximately  547  claims  for  categorical 
exclusion  as  required  under  §  25.15(a) 


and  (d)  and  19  EAs  as  required  under     ■ 
§  25.40(a)  and  (c).  Based  on  information 
provided  by  industry,  FDA  estimates 
that  it  takes  sponsors/apphcants 
approximately  8  hours  to  prepare  a 
claim  for  a  categorical  exclusion  and  an 
average  of  2,160  hours  to  prepare  an  EA. 


Table  5.— Estimated  Annual  Reporting  Burden  for  Animal  Drugs^ 

21  CFR  Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Records 

Hours  per 
Response 

Total  Burden 
Hours 

25.15(a)  and  (d) 
25.40(a)  and  (c) . 
Total 

139 
14 

3.9 
1.4 

549 
19 

8 
2.160 

4,392 
41.040 
45,432 

I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Based  on  information  provided  by 
industry,  FDA  estimates  that  the 


combined  burden  for  the  Environmental 
Impact  Considerations  is  as  follows: 
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Table  6.- 

—Total  Estimated  Annual  Reporting  Burden  For  All  Centers^ 

21  CFR  Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Records 

Hours  per 
Response 

Total  Burden 
Hours 

25.15(a)  and  (d) 
25.40(a)  and  (c) 
Total 

70,168 
74,800 

348 
6,510 

568 
0 

5,592 
6,800 

76,676 

88,110 

164,786 

Dated:  March  10,  2003. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-6228  Filed  3-14-03;  8:45  am) 

BNJJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02^M)077] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request; 
Emergency  Medical  Device  Shortage 
Program  Survey 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  April  16, 
2003. 

ADDRESSES:  Fax  written  comments  on 
the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA,  FAX  202-395-6974,  or 
electronically  mail  comments  to 
sshapiro@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Emergency  Medical  Device  Shortage 
Program  Survey  (OMB  Control  Number 
0910-0491) — ^Reinstatement 

Under  section  903(d)(2)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  393(d)(2)),  the  Commissioner 
of  Food  and  Drugs  is  authorized  to 
implement  general  powers  (including 
conducting  research)  to  carry  out 
effectively  FDA's  mission.  Section  510 
of  the  act  (21  U.S.C.  360)  requires  that 
domestic  establishments  engaged  in  the 
manufacture,  preparation,  propagation, 
compounding,  assembly,  or  processing  , 
of  medical  devices  intended  for  human 
use  and  commercial  distribution  register 
their  establishments  and  list  the  devices 
they  manufacture  with  FDA.  Section 
522  of  the  act  (21  U.S.C.  3601) 
authorizes  FDA  to  require 
•manufacturers  to  conduct  postmarket 
siuveillance  of  medical  devices.  Section 
705(b)  of  the  act  (21  U.S.C.  375(b)) 
authorizes  FDA  to  collect  and 
disseminate  information  regarding 
medical  products  or  cosmetics  in 
situations  involving  imminent  danger  to 
health,  or  gross  deception  of  the 
consumer.  These  sections  of  the  act 
enable  FDA  to  enhance  consumer 
protection  from  risks  associated  with 
medical  devices  usage  that  are  not 
foreseen  or  apparent  during  the 
premarket  notification  and  review 
process. 

Subsequent  to  the  events  of 
September  11,  2001,  FDA  began 
planning  for  handling  device-related 
issues  related  to  counterterrorism.  One 
of  the  activities  related  to  planning  for 


addressing  terrorism-related  medical 
device  shortages  is  that  FDA,  working 
with  medical  experts  and  medical 
device  industry  organizations, 
developed  a  medical  device  formulary 
that  identifies  which  medical  devices 
would  be  needed  in  responding  to 
terrorist  incidents.  The  National 
Pharmaceutical  Stockpile  Program 
managed  by  the  Centers  for  Disease 
Control  appears  to  have  not  given 
adequate  consideration  to  medical 
devices.  Therefore,  FDA  has  developed 
a  plan  to  ensure  adequate  availability  of 
medical  devices  in  case  of  terrorist 
incidents. 

Most  particularly,  consumable 
supplies  or  disposable  devices  are 
supplied  through  large  regional 
distributors.  Adequate  supplies  shoiUd 
be  available  through  these  existing 
commercial  supply  chains.  Problems  in 
supplying  these  items  will  be  due  to 
logistics.  In  an  emergency,  FDA  plans  to 
ensure  adequate  availability  of  these 
types  of  devices  by  working  with 
industry/distributor  organizations. 
These  organizations  have  actively 
pursued  working  relationships  with 
appropriate  government  agencies  to 
facilitate  adequate  response  in 
emergency  situations. 

However,  there  are  more  sophisticated 
or  specialized  devices,  for  example, 
ventilators,  defibrillators,  and  portable 
x-ray  machines  are  sold  directly  by  the 
manufacturer  but  are  not  sold  thtt)ugh 
independent  distributors.  For  these 
devices,  FDA  plans  to  maintain  a 
database  of  device  manufacturers  so  that 
specific  contact  information  can  be 
supplied  to  emergency  response 
personnel  as  needed.  FDA  has  identified 
1 7  of  these  devices  and  has  identified 
205  manufacturers. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


• 

Table  1.— Estimated  Annual  Reporting  Burden' 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual  Responses 

Hours  per  Fiesponse 

Total  Hours 

Telephone 
Survey 

250 

1 

250 

.5 

125 

I  There  are  no  capital  costs  or  operating  and  nnaintenance  costs  associated  with  this  collection  of  information. 
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FDA  has  based  these  estimates  on 
conversations  with  industry  and  trade 
association  representatives  and  from 
internal  FDA  experience  and  estimates. 

The  total  numoer  of  medical  device 
manufacturers  regulated  by  FDA  is 
estimated  to  be  70,000.  Because  most  of 
the  medical  devices  which  might  be 
needed  in  a  terrorist  attack  are  available 
through  regular  commercial  channels, 
FDA  focused  this  collection  of 
information  on  the  250  manufacturers 
who  manufacture  17  medical  devices. 
Therefore,  FDA  estimates  that 
approximately  150  manufacturers 
would  be  contacted  in  a  1-year  period. 
It  is  also  estimated  from  FDA  experience 
that  the  survey  will  take  approximately 
20  to  30  minutes  to  complete  over  the 
telephone. 

Dated:  March  7,  2003. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy  and 
Planning. 

|FR  Doc:.  03-6229  Filed  3-14-03;  8:45  am] 
BtLUNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administiation    ' 
[Doclwt  No.  03N-0075] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Administrative 
Detention  and  Banned  Medical  Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  information 
collection,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
information  collection  requirements  for 
administrative  detention  and  banned 
medical  devices. 

DATES:  Submit  written  and  electronic 
comments  on  the  collection  of 
information  by  May  16,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 


written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resources  Management  (HFA-250}, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1223. 

SUPPt.EMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agenCy  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Administrative  Detention  and  Banned 
Medical  Devices  (OMB  Control  Numlwr 
0910-0114)— Extension 

FDA  has  the  statutory  authority  under 
section  304(g)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
334(g)),  to  detain  during  establishment 
inspections  devices  that  are  believed  to 
be  adulterated  or  misbranded.  FDA 
issued  a  final  rule  that  published  in  the 


Federal  Register  on  March  9,  1979  (44     ■ 
FR  13234  at  13239)  on  administrative 
detention  procedures,  which  includes, 
among  other  things,  certain  reporting 
requirements  §  800.55(g)  and  (k)  (21 
CFR  800.55(g)  and  (k))  and 
recordkeeping  requirements.  Under 
§  800.55(g),  an  applicant  of  a  detention 
order  must  show  documentation  of 
ownership  if  devices  are  detained  at  a 
place  other  than  that  of  the  appellant. 
Under  §  800.55(k),  the  owner  or  other 
responsible  person  must  supply  records 
about  how  the  devices  may  have 
become  adulterated  or  misbranded,  as 
well  as  records  of  distribution  of  the 
detained  devices.  These  recordkeeping 
requirements  for  administrative 
detentions  allow  FDA  to  trace  devices 
for  which  the  detention  period  expired 
before  a  seizure  is  accomplished  or 
injunctive  relief  is  obtained. 

FDA  also  has  the  statutory  authority 
under  section  516  of  the  act  (21  U.S.C. 
360f)  to  bem  devices  that  present 
substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illness  or  injury.  The  final  rule  for 
banned  devices  that  published  in  the 
Federal  Register  of  May  18, 1979  (44  FR 
29221)  contained  certain  reporting 
requirements  §§  895.21(d)  and  895.22(a) 
(21  CFR  895.21(d)  and  895.22(a)). 
Section  895.21(d)  states  that  if  the 
Commissioner  of  Food  smd  Drugs  (the 
Commissioner)  decides  to  initiate  a 
proceeding  to  make  a  device  a  banned 
device,  a  notice  of  proposed  rulemaking 
will  be  published  in  the  Federal 
Register,  and  this  document  will   .       » 
contain  the  finding  that  the  device 
presents  a  substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illness  or  injury.  The  document  will 
also  contain  the  reasons  why  the 
proceeding  was  initiated,  an  evaluation 
of  data  and  information  obtained  under 
other  provisions  of  the  act.  any 
consultations  with  the  panel,  and  a 
determination  as  to  whether  the  device 
could  be  corrected  by  labeling  or  change 
of  labeling,  or  change  of  advertising,  and 
if  that  labeling  or  change  of  advertising 
has  been  made.  Under  §  895.21(d),  any 
interested  person  may  request  an 
informal  hearing  and  submit  vmtten 
comments.  Under  §895.22,  a 
manufacturer,  distributor,  or  importer  of 
a  device  may  be  required  to  submit  to 
FDA  all  relevant  and  available  data  and 
information  to  enable  the  Commissioner 
to  determine  whether  the  device 
presents  substantial  deception, 
unreasonable  and  substantial  risk  of 
illness  or  injury,  or  unreasonable,  direct, 
and  substantial  danger  to  the  health  of 
individuals. 

Respondents  to  this  collection  of 
information  are  those  manufacturers. 
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distributors,  or  importers  whose  and  information  imder  these  regulations         FDA  estimates  the  burden  of  this 

products  FDA  seeks  to  detain  or  ban.  As     is  conducted  on  a  very  infrequent  basis      collection  of  information  as  follows: 
previously  stated,  the  collection  of  data      and  only  as  necessary. 

Table  1.— ESTIMATED  Annual  REPORTING  Burden  1 


21  CFR 
Section 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual  Records 

Hours  per  Response 

Total  Hours 

800.55(g) 
895.21(d)  and 

895.22 

Total 

1 
26 

1 
1 

1 
26 

16 

25 

416 
441 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 

TABLE  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR 
Section 

No.  of  Recordkeepers 

Annual  Frequency  per 

Total  Annual  Records 

Hours  per  Recordkeeper 

Total  Hours 

800.55{k) 
Total 

1 

1 

1 

20 

20 
20 

■  There  are  no  capital  costs  or  operating  and  maintenarx%  costs  associated  with  this  collection  of  information. 


Over  the  past  several  years,  there  has 
been  an  average  of  less  than  one  new 
.  administrative  detention  action  per 
year.  Each  administrative  detention  will 
have  varying  amounts  of  data  and 
information  that  must  be  maintained. 
Historically,  the  Center  for  Devices  and 
Radiological  Health  has  had  very  few  or 
no  annual  responses  for  this  information 
collection  and  normally  reports  one 
response  per  year. 

FDA's  estimate  of  the  burden  under 
the  administrative  detention  provision 
is  based  on  FDA's  discussion  with  one 
of  the  three  firms  whose  devices  had 
been  detained. 

Dated:  March  7.  2003. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy  and 
Planning. 
[FR  Doc.  03-6230  Filed  3-14-03;  8:45  amj 

MLUN6  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration  ■ 
[DocketNo.02N-0319] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Blood  Establishment 
Registration  and  Product  Listing,  Form 
FDA  2830 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Blood  Establishment  Registration  and  ' 


Product  Listing.  Form  FDA  2830"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto.  Office  of 
Information  Resources«Management 
(HFA-250).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
RockviUe,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  19,  2002 
(67  FR  69747),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0052.  The 
approval  expires  on  February  28,  2006. 
A  copy  of  the  supporting  statement  for 
this  information  collection  is  available 
on  the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  March  10,  2003. 
William  K.  Hubbai^, 

Associate  Commissioner  for  Policy  and 

Planning. 

IFR  Doc.  03-6231  Filed  3-14-03;  8:45  amj 

BILLING  CODE  4100-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  ar>d  Drug  Administration 
[Docket  No.  98E-0849] 

Determination  of  Regulatory  fteview 
Period  for  Purposes  of  Patent 
Extension;  VTTREON;  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
determination  regarding  the  regulatory 
review  period  for  purposes  of  patent 
extension  for  VITREON  that  appeared  in 
the  Federal  Register  of  December  17, 
1998  (63  FR  69633).  FDA  is  amending 
the  document  because  the  agency  agrees 
with  the  information  provided  in  a 
request  from  the  applicant  for  revision 
of  the  regulatory  review  period. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.  f da  .gov/ dockets/ ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo.  Office  of  Regulatory      ^• 
PoUcy  (HFD-013).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-3460. 

SUPPLEMENTARY  INFORMATION:  In  its 
appUcation  for  patent  term  extension, 
the  applicant  claimed  November  10, 
1989,  as  the  date  the  investigational  new 
drug  (IND)  application  for  VITREON 
(IND  33,858)  was  initially  submitted. 
FDA  records  showed  that  IND  33,858 
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became  effective  on  November  10,  1989, 
but  upon  reviewing  the  application, 
FDA  determined  that  VITREON  should 
be  regulated  as  a  device,  not  a  drug,  and 
transferred  the  application  to  the  Center 
for  Devices  and  Radiological  Health 
(CDRH)  on  April  13,  1990.  The 
application  was  renumbered  as  an 
investigational  device  exemption  (IDE) 
application  (IDE  G900050).  PDAs  initial 
determination  of  the  regulatory  review 
period  for  VITREON  used  April  13, 
1990,  as  the  effective  date  for  the 
investigational  application  (63  FR 
69633.  December  17,  1998).  However, 
the  applicant  later  claimed  in  its  request 
for  a  revision  of  the  regulatory  review 
period  dated  February  16.  1999  (Docket 
No.  98E-0489),  that  FDA's  initial 
determination  failed  to  take  into 
account  that  the  original  IND  became 
effective  on  November  10,  1989.  because 
VITREON  was  initially  considered  to  be 
a  drug  rather  than  a  device.  The 
applicant  argued  that  FDA  did  not 
object  to  the  November  10.  1989. 
submission  and  that  November  10. 
1989,  should  remain  valid  as  the 
effective  date  of  the  investigational 
application  because  under  both  the  IND 
and  IDE  regulations,  an  investigational 
application  becomes  effective  30  days 
after  submission  unless  FDA  notifies  the 
applicant.  Therefore,  the  applicant 
requested  that  the  agency  correct  the 
date  the  investigational  application 
became  effective  to  November  10.  1989, 
the  effective  date  of  IND  33.858. 

FDA  reviewed  its  records  and 
confirmed  that  IND  33.858  became 
effective  on  November  10, 1989.  This 
application  was  subsequently 
transferred  to  CDRH  because  the  agency 
decided  to  regulate  the  product  as  a 
device  rather  than  a  drug.  Though  the 
transfer  of  IND  33,858  to  IDE  G900050 
occurred  for  administrative  reasons  the 
application  was  sufficiently  complete  to 
permit  a  substantive  review.  For  this 
reason,  FDA  now  accepts  the  date  of 
November  10, 1989,  submitted  by  the 
applicant  in  its  request,  as  the  date  that 
the  investigational  application  for 
VITREON  became  effective.  Therefore, 
the  applicable  regulatory  review  period 
for  the  VITREON  application  is  2.883 
days.  Of  this  time.  757  days  occurred 
during  the  testing  phase  of  the 
regulatory  review  period,  while  2.126 
days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1 .  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
November  10.  1989.  November  10,  1989, 
is  the  date  that  IND  33.858  became 
effective.  The  application  was 
subsequently  transferred  to  CDRH 
because  FDA  decided  to  regulate 


VITREON  as  a  device  rather  than  a  drug. 
IND  33.858  was  renumbered  as  IDE 
G900050  on  April  13.  1990.  This 
transfer  occurred  only  for  administrative 
reasons  because  IND  33.858.  later 
designated  IDE  G900050,  was 
sufficiently  complete  to  permit  a 
substantive  review.  For  this  reason,  FDA 
accepts  the  date  of  November  10. 1989. 
as  the  date  that  a  clinical  investigation 
involving  this  device  was  begun. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
use.  360e):  December  6. 1991.  FDA 
has  verified  the  applicant's  claim  that 
the  premarket  approval  application 
(PMA)  for  VITREON  (PMA  P910068) 
was  initially  submitted  December  6. 
1991. 

3.  The  date  the  application  was 
approved:  September  30.  1997.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P910068  was  approved  on  September 
30.  1997. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office^pplies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1 ,826  days  of  patent 
term  extension. 

Any  interested  person  may  petition 
FDA.  on  or  before  September  15.  2003. 
for  a  determination  regarding  whether 
the  applicant  for  extension  acted  with 
due  diligence  during  the  regulatory 
review  period.  To  mfeet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Rept.  857.  part  1.  98th  Cong.,  2d  sess., 
pp.  41-42. 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  February  3.  2003. 
Jane  A.  Axelrad. 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  03-6226  Filed  3-14-03;  8:45  am) 

BNJJNO  COOe  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-12] 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB; 
Emergency  Comment  Request;  Grant 
Application  Standard  Logic  Model; 
Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Chief  Information 

Officer.  HUD. 

ACTION:  Notice  of  proposed  information 

collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  March  31, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  fourteen  (14)  days  from 
the  date  of  this  Notice.  Comments 
should  refer  to  the  proposal  by  name/or 
OMB  approval  number)  and  should  be 
sent  to:  Lauren  Wittenberg.  HUD  Desk 
Officer.  Officeof  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503;  e-mail: 
Lauren_Wittenberg@omb.eop.gov;  fax: 
202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW..  Washington,  IX;  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  a 
proposed  revision  to  the  currently 
approved  information  collection  for 
selecting  applicants  for  the  Fair  Housing 
Initiatives  (FHIP)  Program  grants. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
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accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  foUowiiig 
'  information: 

Title  of  Proposal:  Grant  Application 
Standard  Logic  Model. 

Description  of  Information  Collection: 
Applicants  of  HUD  Federal  Financial 
Assistance  will  be  required  to  indicate 
intended  results  and  impacts.  Grant 
recipients  will  be  required  to  report 
against  their  baseline  performance 
standards.  This  process  will  replace 
various,  ciurent  progress  reporting 
requirements  and  reduce  reporting 
burdens.  It  will  also  promote  greater 
emphasis  on  performance  and  results  in 
grant  programs. 

OMB  Control  Number:  2535-pending. 

Agency  Form  Numbers:  HUD- 
pending. 

Members  of  Affected  Public: 
Individuals.  Not-for-profit  institutions. 
State.  Local  or  Tribal  Govenunent. 
Business  or  other  for-profit. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  response:  This  information 
collection  is  estimated  to  total  one  hour 
per  submission.  Of  the  estimated  11.000 
grant  applicant/recipients, 
approximately  6,600  report  quarterly 
and  4,400  report  annually.  Total  annual 
reporting  burden  is  estimated  at  30.800 
hours. 

Status  of  the  Proposed  Infoimation 
Collection:  New  Collection. 

Authorityr  Thb  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35.  as  amended. 

Dated:  March  11,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  information  Officer. 
[FR  Doc.  03-6321  Filed  3-14-03:  8:45  am] 

BILUNG  COOE  4210-72-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  April  16, 
2003. 

ADDRESSES:  Documents  and  other 
information  d^bmitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  dociunents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certEiin  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Hawthorn  Corporation, 
Grayslake.  IL. 

The  applicant  requests  permits  to 
export  captive-bom  tigers  (Panthera 
tigris)  to  worldwide  locations  for  the 
purpose  of  enhancement  of  the  species 
through  conservation  education.  This 
notification  covers  the  import  of  any 
potential  progeny  bom  while  overseas. 
The  permit  numbers  are  068349.  Rook; 
068350.  Segal:  068351,  Rajee;  068352, 
Kali;  068353,  Pashawn;  068354,  Maja; 
068355,  Sjiba;  and  068356,  Ice.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  years 
period. 

PRT-066160 

Applicant:  Havrthorn  Corporation. 

Grayslake.  IL 

The  applicant  requests  a  permit  to 
export  three  captive-bom  tigers 
{Panthera  tigris)  to  the  Ouwehands  Zoo, 
Rhenen.  the  Netherlands  for  the  purpose 
of  enhancement  of  the  species  through 
conservation  education. 


PRT-810465 

Applicant:  A.R.  Galloway  Exotic  Ranch, 

Pearsall.  TX 

The  applicant  requests  renewal  of  a 
permit  to  authorize  interstate  and 
foreign  commerce,  export,  and  cull  of 
excess  male  barasingha  [Cervus 
duvauceli)  and  Eld's  deer  [Cervus  eldi) 
from  their  captive  herd  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period.  Permittee  must 
apply  for  renewal  annually. 

PRT-067307 

Applicant:  Shark  Reef  at  Mandalay  Bay. 

Las  Vegas.  NV 

The  applicant  requests  a  permit  to 
authorize  the  transfer  in  interstate  - 
commerce  of  three  sub-adult,  captive- 
bred  Komodo  monitors  (Varanus 
komodensis)  from  the  Miami  Metrozoo, 
Miami,  Florida,  for  the  purpose  of 
conservation  education  and 
enhancement  of  the  survival  of  the 
species. 

PRT-067128 

Applicant:  Smithsonian  Institution. 

Washington,  DC 

The  applicant  requests  a  permit  to 
import  biological  samples  collected 
from  maned  wolves  [Chrysocyon 
brachyurus]  in  Noel  Kempff  Mercado 
National  Park.  Bolivia  for  the  purpose  of 
scientific  research  to  aid  species 
conservation.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period.  Permittee  must 
apply  for  renewal  annually. 

PRT-001904 

Applicant:  U.S.  Fish  and  Wildlife 
Service,  Mexican  Wolf  Reintroduction 
Project,  Region  2,  Albuquerque,  NM 
The  applicant  requests  renewal  of  a 
permit  to  import,  export  and  reexport 
live  Mexican  or  lobo  wolves  {Canis 
lupus  baileyi)  for  breeding  and 
reintroduction  and  to  import  biological 
samples  for  genetic  studies  for  the 
enhancement  of  the  propagation  or 
survival  of  the  species.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  five  year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
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of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasops  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-067925 

Applicant:  Alaska  Science  Center, 
USGS.  Anchorage.  AK 

Permit  Type:  Take  and  import. 

Name  and  Number  of  Animals: 
Enhydra  lutris  nereis.  20;  Enhydra  lutris 
lutris,  150. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  for  scientific  research  to  conduct 
take  activities  with  sea  otters  in 
California  and  Alaska  and  to  import 
biological  samples  from  sea  otters  in 
Russia.  Canada,  and  Japan  in  order  to 
assess  the  population  status  and  health 
of  sea  otters. 

Source  of  Marine  Mammals:  Central 
California  coast;  Alaska:  Russia,  Canada, 
and  lapan. 

Period  of  Activity:  Up  to  5  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Manunal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

PRT-068430 

Applicant:  Arnold  Goldschlager, 
Hillsborough.  CA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use.  ' 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31.  2004. 
OMB  Control  Number  1018-0093. 
Federal  agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

February  28.  2003. 
Michael  S.  Moore. 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-6318  Filed  3-14-03;  8:45  am] 
BIUJNO  COM  4310-69-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Mead's 
Milkweed  (Asclepias  meadii)  Draft 
Recovery  Plan  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  annoimces  availability 
for  public  review  of  the  draft  recovery 
plan  for  the  Mead's  milkweed,  a  species 
that  is  federally  listed  as  threatened 
under  the  Endangered  Species  Act  of 
1973  (Act).  The  purpose  of  this  plan  is 
to  recover  this  species  in  order  that  it 
can  be  removed  from  the  list  of 
Threatened  and  Endangered  Species. 
This  species  occurs  or  may  occur  on 
public  and  private  land  in  Illinois. 
Indiana.  Iowa,  Kansas.  Missouri,  and 
Wisconsin.  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  May 
16.  2003. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service,  Chicago, 
Illinois.  Ecological  Services  Field  Office. 
1250  South  Grove  Avenue.  Suite  103. 
Barrington.  Illinois  60010-5091  or  by 
accessing  the  Web  site:  http:// 
midwest.fws.gov/Endangered. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kristopher  Lah.  (847)  381-2253.  TTY 
users  contact  the  Federal  Relay  Service 
at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  'animal  or  plant  to  the  point 
where  it  is  again  a  secure  self-sustaining 
member  of  its  ecosystem  is  a  primary 
goal  of  the  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  Federally 
listed  threatened  and  endangered 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for 
reclassification  and  delisting,  and 
provide  estimates  of  the  time  and  costs 
for  implementing  the  recovery  measures 
needed. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particidar  species. 


Section  4(0  of  the  Act.  as  amended  in 
1988,  requires  public  notice  and 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  consideration  in  the 
course  of  implementing  approved 
recovery  plans. 

The  Mead's  milkweed  was  listed  as 
threatened  on  September  1.  1988.  The 
species  is  known  to  persist  at  171  sites 
in  34  counties  in  eastern  Kansas. 
Missouri,  south-central  Iowa,  and 
southern  Illinois.  Populations  no  longer 
occur  in  Wisconsin  and  Indiana. 
Seventy-five  percent  of  the  Mead's 
milkweed  populations  are  in  the  Osage 
Plains  Physiographic  Region  in  Kansas 
and  Missouri.  The  remainder  of  the 
populations  occur  in  the  Shawnee  Hills 
of  Illinois;  the  Southern  Iowa  Drift  Plain 
in  Iowa;  the  Glaciated  Plains,  Ozark 
Border.  Ozark  Springfield  Plateau,  and 
the  Ozark-St.  Francois  Mountains  of 
Missouri:  and  the  Glaciated 
Physiographic  Region  of  Kansas.  Mead's 
milkweed  populations  have  been 
eliminated  by  wide-scale  agriculture  in 
the  eastern  part  of  the  species'  range. 
Many  large  populations  occur  in  private 
hay  meadows  where  a  century  of  annual 
mowing,  which  prevents  sexual 
reproduction,  has  severely  reduced 
genetic  diversity.  Among  the  surviving 
populations  in  eastern  Missouri,  Illinois 
and  Iowa,  most  apparently  consist  of  a 
few  genetically  invariant  clones  that  are 
incapable  of  sexual  reproduction. 
Population  restoration  efforts  are  being 
made  in  Illinois,  Indiana,  and 
Wisconsin  by  introducing  Mead's 
milkweed  into  suitable  habitat. 

Mead's  milkweed  occurs  primarily  in 
tallgrass  prairie,  and  occasionally  in 
^hin-soil  glades  or  barrens.  This  plant  is 
essentially  restricted  to  late- 
successional  prairie  habitat,  which  has 
never  been  plowed  and  only  lightly 
grazed,  or  hay  meadows  that  are 
cropped  annually  for  hay.  Plants 
reproduce  sexually  by  seed  and  spread 
.  vegetatively  by  rhizomes,  especially 
under  midsummer  haymowing  regimes. 
As  with  other  native  milkweeds,  Mead's 
is  either  self-incompatible  or  subject  to 
severe  inbreeding  depression.  Mead's 
milkweed  populations  that  are  managed 
by  prescribed  burning  experience  an 
increase  in  flowering,  reproduction,  and 
seedling  establishment  and  are  more 
genetically  diverse  than  sites  that  are 
mowed. 

In  order  to  accomplish  recovery,  the 
following  actions  are  recommended  in 
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the  draft  recovery  plan:  (1)  Protect 
habitat;  (2)  manage  habitat;  (3)  increase 
size  and  number  of  populations;  (4) 
conduct  field  surveys  for  new 
population  occurrences  or  potential 
habitat  for  introduction;  (5)  conduct 
research  on  restoration,  management 
and  introduction  techniques;  (6) 
maintain  conservation  populations;  (7) 
promote  public  understanding;  and  (8) 
review  and  track  recovery  progress. 

Recovery  will  be  achieved,  and  the 
species  may  be  removed  from  the  list  of 
Threatened  and  Endangered  Species 
when  the  following  criteria  are  met:  (1) 
26  populations  are  distributed  across 
plant  communities  and  physiographic 
regions  within  the  historic  range  of  the 
species,  (2)  each  of  these  26  populations 
is  highly  viable,  and  (3)  monitoring  data 
indicates  that  these  populations  have 
been  stable  or  increasing  for  15  years. 

Public  Conunents  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan.  Written  comments  and 
materials  regarding  the  plan  should  be 
sent  to  the  Field  Supervisor,  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Comments  received  will  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours. 

Authority:  The  authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act. 
16  U.S.C.  1533(0. 

Dated:  February  19.  2003. 
Charles  M.  Wooley, 

Assistant  Regional  Director,  Ecological 

Services,  Region  3. 

(PR  Doc.  03-6265  Filed  3-14-03;  8:45  am) 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Environmental  Assessment/Habitat 
Conservation  Plan  Related  to 
Application  for  an  Incldental  Take 
Permit  for  the  Long  Point 
Homeowner's  Association 
Development 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
and  other  agencies  of  the  availability  of 
a  draft  Environmental  Assessment  (EA)/ 
Habitat  Conservation  Plan  (HCP)  and 
Incidental  Take  Permit  (FTP)  application 
for  review  and  comment.  The  draft  EA/ 


HCP  and  FTP  application  were 
submitted  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  by  the  Long  Point 
Homeowner's  Association  proposing 
residential  development  of  the  Long 
Point  Subdivision  on  Kelleys  Island, 
Erie  CouJity.  Ohio.  Federally-threatened 
Lake  Erie  water  snakes  (Nerodia  sipedon 
insularum)  occupy  the  project  area  and 
it  has  been  determined  that  the 
proposed  actions  will  result  in 
incidental  take.  The  Long  Point 
Homeowner's  Associatibn  submitted  an 
FTP  application  to  the  Service  for 
incidental  take  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  The 
submission  of  the  FTP  application 
required  the  development  of  an  HCP  by 
the  applicants  detailing  measures  to  be 
taken  to  avoid,  minimize,  and  mitigate 
impacts  to  Lake  Erie  water  snakes. 
DATES:  Written  comments  must  be 
received  on  or  before  May  16.  2003. 
ADDRESSES:  Written  comments  can  be 
mailed  to  the  address  or  fax  nimiber 
below.  Electronic  mail  conunents 
should  be  submitted  to: 
longpointhcp@fws.gov.  Persons  wishing 
to  review  the  documents  may  obtain 
copies  by  writing,  telephoning,  faxing, 
or  e-mailing:  Regional  HCP  Coordinator, 
U.S.  Fish  and  Wildlife  Services.  1 
Federal  Drive.  Fort  Snelling.  MN  55111- 
4056.  Telephone:  (612)  713-5343,  Fax: 
(612)  713-5292.  The  draft  EA/HCP  is 
also  available  at  the  following  internet 
address:  http://midwest.fws.gov/nepa/. 
Copies  of  the  draft  EA/HCP  may  also  be 
viewed  at  four  public  libraries  listed  in 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Fasbender,  Regional  HCP 
Coordinator.  Telephone:  (612)  713- 
5343.  or  e-mail  peterjasbender@fvrs.gov 
SUPPLEMENTARY  INFORMATION: 

Public  Involvement 

The  draft  EA/HCP  is  available  for 
public  review  and  comment  for  a  period 
of  60  days.  This  notice  is  provided 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  and  National 
Environmental  Policy  Act  (NEPA) 
regulations  (40  CFR  1506.6).  Copies  of 
the  documents  can  be  obtained  as 
indicated  in  the  ADDRESSES  section.  In 
addition,  docimients  will  be  available 
for  public  inspection  during  normal 
business  hours  (8-4:30),  at  the  U.S.  Fish 
and  Wildlife  Service.  1  Federal  Drive, 
Fort  Snelling,  Minnesota,  and  at  the 
Reynoldsbm^  Ecological  Services  Field 
Office.  6950  Americana  Parkway.  Suite 
H.  Reynoldsburg,  Ohio  and  at  the 
following  libraries: 
Port  Clinton  Public  Library.  310 

Madison  St..  Port  Clinton.  Ohio  43452 


Sandusky  Library.  114  W.  Adams  St., 

Sandusky,  Ohio  44870 
Sandusky  Library,  528  Division  St..  ■ 

Kelleys  Island.  Ohio  43438 
Oak  Harbor  Public  Library,  147  W.  Main 

St.,  Oak  Harbor.  Ohio  43449 

All  comments  received  from 
individuals  become  part  of  the  official 
public  record.  Requests  for  such 
comments  will  be  haiKiled  in 
accordance  with  the  Freedom  of 
Information  Act  and  the  Council  on 
Environmental  Quality's  NEPA 
regulations  [40  CFR  1506.6(f)].  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  a  respondent 
wishes  us  to  withhold  his/her  name 
and/or  address,  this  must  be  stated 
prominently  at  the  beginning  of  the 
comment. 

Incidental  Take  Permits 

Section  9  of  the  Endangered  Species 
Act  (Act)  and  Federal  regulations 
prohubit  "take"  of  fish  or  wildlife 
species  listed  as  endangered  or 
threatened.  Take  of  listed  fish  or 
wildlife  is  defined  under  the  Act  to 
mean  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or  to 
attempt  to  engage  in  any  such  conduct 
(16  U.S.C.  1538).  Harm  may  include 
significant  habitat  modification  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  and  sheltering  [50  CFR  17.3(c)l. 
The  Service  may  under  limited 
circumstances  issue  permits  to  take 
listed  species,  provided  such  take  is 
incidental  to,  and  not  the  purpose  of,  an 
otherwise  lawful  activity.  Regulations 
governing  permits  for  endangered 
species  are  found  in  50  CFR  17.22. 

Background  on  Habitat  Conservation 
Plan 

The  Long  Point  Homeowner's 
Association  proposes  to  develop  the  15- 
acre  Long  Point  Subdivision  on  Kelleys 
Island,  Erie  County,  Ohio.  The  Lake  Erie 
water  snake  and  its  habitat  occur  on  the 
15-acre  tract.  Within  the  HCP  boundary, 
7  acres  will  be  cleared  and  6.1  acres 
permanently  maintained  for  the 
proposed  development  of  the  seven 
residential  lots  known  as  the  Long  Point 
Subdivision.  Incidental  take  of  Lake  Erie 
water  snakes  is  expected  to  occur  due  to 
the  loss  and  degradation  of  sheltering 
and  hibernation  habitat  and  due  to  the 
increase  in  human  activity  in  the  project 
area.  Loss  of  suitable  habitat  would 
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potentially  result  in  a  reduction  in 
overwinter  survival  due  to  the  loss  of 
hibernacula  and  increased  predation 
due  to  the  loss  of  vegetation  for  sheltec 
More  human  activity  on  the  15-acre 
property  would  increase  the  likelihood 
of  human  disturbance  and  disruption  of 
sneikes,  vehicular  strikes  of  snakes, 
harassment  and/or  predation  of  snakes 
by  pets,  and  mortality  of  snakes  caused 
by  mowing. 

The  purpose  of  the  HCP  is  to  ensure 
incidental  take  will  be  minimized  and 
mitigated  to  the  maximum  extent 
practicable  and  will  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  this  species  in  the  wild. 
The  Long  Point  Homeowner's 
'Association  designed  the  HCP  in 
consultation  with  the  Service  to  ensure 
the  project  area  will  continue  to  support 
suitable  habitat  for  the  species,  while 
allowing  for  incidental  take  of  Lake  Erie 
water  snakes  from  the  proposed 
activities.  Measures  in  the  HCP 
designed  to  avoid,  minimize,  and 
mitigate  the  impacts  of  the  proposed 
action  on  Lake  Erie  water  snakes 
include:  (1)  Seasonal  and  temperature 
restrictions  on  ground  disturbing 
activities  including  construction  and 
mowing;  (2)  establishment  of  a  shoreline 
buffer  area  to  conserve  habitat;  (3) 
restrictions  on  pesticide  and  fertilizer 
use;  (4)  construction  of  artificial 
hibernacula;  (5)  restrictions  on  size  and 
placement  of  structures  including 
residences,  garages,  decks,  driveways, 
and  septic  systems;  and  (6)  monitoring 
the  Lake  Erie  water  snake  population 
response  to  the  proposed  construction 
and  mitigation  for  15  years. 

Background  on  Environmental 
Assessment 

The  Proposed  Action  consists  of 
issuing  an  ITP  and  implementation  of 
the  HCP.  The  draft  EA  considers  three 
action  alternatives  and  the  "No  Action" 
alternative.  The  NEPA  process  will  be 
completed  after  the  comment  period,  at 
which  time  the  Service  will  evaluate  the 
permit  application  (if  appropriate  to  the 
selected  alternative),  the  HCP,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  the  requirements  are  met, 
the  Service  will  issue  a  permit  to  the 
Long  Point  Homeowner's  Association 
for  the  incidental  take  of  Lake  Erie  water 
snakes  associated  with  the  proposed 
activities  on  Kelleys  Island,  Erie  County, 
Ohio.  The  final  permit  decision  will  be 
made  no  sooner  than  60  days  from  the 
date  of  this  notice. 

The  area  encompassed  by  the  HCP 
may  contain  facilities  eligible  to  be 
listed  on  the  National  Register  of 


Historic  Places  and  other  historical  or 
archeological  resources  may  be  present. 
The  National  Historic  Preservation  Act 
and  other  laws  require  these  properties 
and  resources  be  identified  and 
considered  in  project  planning.  The 
public  is  requested  to  inform  the  Service 
of  concerns  about  archeological  sites, 
buildings  and  structures,  historic 
events,  sacred  and  traditional  areas,  and 
other  historic  preservation  concerns. 

Authority:  16  U.S.C.  1531,  ef  seq.;  42 
U.S.C.  4321-4347. 

Dated:  February  26.  2003. 
Lynn  M".  Lewis. 

Acting  Assistant  Regional  Director,  Ecological 
Services.  Region  3,  Fort  Snelling.  Minnesota. 
|FR  Doc.  03-6239  Filed  3-14-03:  8:45  am) 
BILLING  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

agency:  Fish  and  Wildlife  Service. . 

Interior. 

action:  Notice  of  issuance  of  fiermit  for 

marine  mammals. 

i — - — — 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  these 
applications  are  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service, 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive.  Room  700, 
Ariington,  Virginia  22203;  fax  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  On 
December  24,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  78504),  that  an  application  had  been_ 
filed  with  the  Fish  and  Wildlife  Service " 
by  Robert  B.  Michalek  for  a  permit 
{PRT-065467)  to  import  one  polar  bear 
(Ursus  maritimus]  sport  hunted  from  the 
Western  Hudson  Bay  polar  bear 
population,  Canada,  for  personal  use.  . 

Notice  is  hereby  given  that  on 
February  13,  2003,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended{16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  January  15,  2003,  a  notice  was 
published  in  the  Federal  Register  (68 ' 
FR  2069),  that  an  application  had  been 


filed  with  the  Fish  and  Wildlife  Service 
by  Raymond  Mancuso  for  a  permit 
(PRT-066169)  to  import  one  polar  bear 
(L^rsus  maritimus)  sport  hunted  from  the 
Lancaster  Sound  polar  bear  population, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on 
February  14,  2003,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  December  11,  2002.  a  notice  was 
published  in  the  Federal  Register  (67 
FR  76183),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  David  G.  Aul  for  a  permit  (PRT- 
065354)  to  import  one  polar  bear  [Ursus 
maritimus)  sport  hunted  from  the 
Western  Hudson  Bay  polar  bear 
population,  Canada,  for  personal  use. 

Notice  is  hereby  given  that  on 
February  27,  2003,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

Dated:  February  28,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
(FR  Doc.  03-6317  Filed  3-14-03;  8:45  am) 
BILLMG  CODE  43ia-«S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-260-09-1 060-00-24  1A] 

Wild  Horse  and  Burro  Advisory  Board; 
Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Announcement  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  that  the 
Wild  Horse  and  Burro  Advisory  Board 
will  conduct  a  meeting  on  matters 
pertaining  to  management  and 
protection  of  wild,  free-roaming  horses 
and  burros  on  the  Nation's  public  lands. 
DATES:  The  Advisory  Board  will  meet 
Monday,  April  7,  2003  from  8  a.m.  to  5 
p.m.  local  time,  and  on  Tuesday,  April 
8,  2003  from  8  a.m.  to  3  p.m.  local  time. 
ADDRESSES:  The  Advisory  Board  will 
meet  at  the  Four  Points  Sheraton  Hotel, 
10220  N.  Metro  Parkway  East,  Phoenix, 
AZ. 

Written  comments  pertaining  to  the 
Advisory  Board  meeting  should  be  sent 


to:  Bureau  of  Land  Management. 
National  Wild  Horse  and  Burro 
Program.  WO260.  Attention:  Ramona 
Delorme,  1340  Financial  Boulevard. 
Reno.  Nevada,  89502-7147.  Submit 
written  comments  pertaining  to  the 
Advisory  Board  meeting  no  later  than 
close  of  business  March  27,  2003.  See 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  and  filing  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Janet  Nordin.  Wild  Horse  and  Burro 
Public  Outreach  Specialist.  (775)  861- 
6583.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  reach  Ms.  Nordin  at  any  time 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Meeting 

Under  the  authority  of  43  CFR  part 
1784.  the  Wild  Horse  and  Burro 
Advisory  Board  advises  the  Secretctry  of 
the  Interior,  the  Director  of  the  BLM.  the 
Secretary  of  Agriculture,  and  the  Chief. 
Forest  Service,  on  matters  pertaining  to 
management  and  protection  of  wild, 
free-roaming  horses  and  burros  on  the 
Nation's  public  lands.  The  tentative 
agenda  for  the  meeting  is: 

Monday,  April  7,  2003  (8  a.m.-S  p.m.) 

8  Call  to  Order  &  Introductions 

8:30  Old  Business 

10:15  Program  Update  Report 

12  Lunch 

1:30  Program  Update  Report  (continued) 

4  Public  Comments 

4:45  Recap/Summary 

5-6  Adjourn;  Roundtable  to  Follow 

Tuesday.  April  8.  2003  (8  a.m.-3  p.m.) 

8  Program  Update  Report  (continued) 
8:30  Program  Update  Discussion 
10:30  New  Business 

11  Board  Recommendations 

12  Lunch 

1  Board  Recommendations  (continued) 
3  Adjourn 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disability  needing  an 
auxiliary  aid  or  service  to  participate  in 
the  meeting,  such  as  interpreting 
service,  assistive  listening  device,  or 
materials  in  an  alternate  format,  must 
notify  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT  two 
weeks  before  the  scheduled  meeting 
date.  Although  the  BLM  wrill  attempt  to 
meet  a  request  received  after  that  date, 
the  requested  auxiliary  aid  or  service 
may  not  be  available  because  of 
insufficient  time  to  arrange  it. 

The  Federal  advisory  committee 
management  regulations  [41  CFR  101— 
6.1015(b).]  require  BLM  to  publish  in 


the  Federal  Register  notice  of  a  meeting 
15  days  prior  to  the  meeting  date. 

n.  Public  Comment  Procedures 

Members  of  the  public  may  make  oral 
statements  to  the  Advisory  Board  on 
April  7.  2003,  at  the  appropriate  point 
in  the  agenda.  This  opportunity  is 
anticipated  to  occur  at  4  p.m.  local  time. 
Persons  wishing  to  make  statements 
should  register  with  the  BLM  by  noon 
April  7.  2003.  at  the  meeting  location. 
Depending  on  the  number  of  speakers, 
the  Advisory  Board  may  limit  the  length 
of  presentations.  At  previous  meetings, 
presentations  have  been  limited  to  three 
minutes  in  length.  Speakers  should 
address  the  specific  wild  horse  and 
burro-related  topics  listed  on  the 
agenda.  Speakers  must  submit  a  vmtten 
copy  of  their  statement  to  the  address 
listed  in  the  ADDRESSES  section  or  bring 
a  written  copy  to  the  meeting. 

Participation  in  the  Advisory  fioard 
meeting  is  not  a  prerequisite  for 
submission  of  written  comments.  The 
BLM  invites  written  comments  from  all 
interested  parties.  Your  written 
comments  should  be  specific  and 
explain  the  reason  for  any 
recommendation.  The  BLM  appreciates 
any  and  all  comments,  but  those  most 
useful  and  likely  to  influence  decisions 
on  management  and  protection  of  wild 
horses  and  burros  are  those  that  are 
either  supported  by  quantitative 
information  or  studies  or  those  that 
include  citations  to  and  analysis  of 
applicable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  speakers  should  submit  two 
copies  of  their  written  comments  where 
feasible.  The  BLM  will  not  necessarily 
consider  comments  received  after  the 
time  indicated  under  the  DATES  section 
or  at  locations  other  than  that  listed  in 
the  ADDRESSES  section. 

In  the  event  there  is  a  request  imder 
the  Freedom  of  Information  Act  (FOIA) 
for  a  copy  of  your  comments,  the  BLM 
will  make  them  available  in  thefr 
entirety,  including  your  name  and 
address.  However,  if  you  do  not  want 
the  BLM  to  release  your  name  and 
address  in  response  to  a  FOIA  request, 
you  must  state  this  prominenUy  at  the 
beginning  of  your  comment.  BLM  will 
honor  your  request  to  the  extent  allowed 
by  law.  BLM  will  release  all 
submissions  from  organizations  or 
.  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  in  their 
entirety,  including  names  and 
addresses. 


Electronic  Access  and  Filing  Address 

Speakers  may  transmit  comments 
"electronically  via  the  Internet  to: 
Janet_Nordin@blm.gov.  Please  include 
the  identifier  "WH&B  "  in  the  subject  of 
your  message  and  your  name  and 
address  in  the  body  of  your  message. 

Dated:  March  11,  2003. 
Aaron  Horton. 

Acting  Deputy  Assistant  Director.  Renewable 
Resources  and  Planning. 
[FR  Doc.  03-6238  Filed  3-14-03;  8:45  am) 
nLUNG  0006  4310-8«-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

PNT-DES-02-511 

Banks  Lake  Drawdown,  Columbia 
Basin  Project,  Washington 

agency:  Bureau  of  Reclamation, 

hiterior. 

ACTION:  Notice  of  extension  of  comment 

period  for  the  Banks  Lake  Drawdown, 

Washington,  draft  Environmental 

Impact  Statement. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
Department  of  the  Interior,  Buread  of 
Reclamation  (Reclamation),  prepared  a 
draft  Environmental  Impact  Statement 
(draft  EIS)  to  examine  the  impacts  of 
alternatives  to  lower  the  minimum 
surface  elevation  for  Banks  Lake  in 
August  from  1,565  feet  to  1,560  feet.  The 
notice  of  availability  appeared  in  68  FR 
1196-1197  on  January  9,  2003. 
DATES:  The  comment  period  for  written 
comments  on  the  draft  EIS  has  been 
extended  to  April  11,  2003. ' 
ADDRESSES:  Written  conunents  on  the  ' 
Draft  EIS  should  be  submitted  to  Mr.  Jim 
Blanchard,  Special  Projects  Officer, 
Bureau  of  Reclamation,  32  C  Street,  PO 
Box  815,  Ephrata,  WA  98823-0815;  or 
by  fax  509-754-0239,  or  by  email  at: 
jblanchard@pn .  usbr.gov. 

See  the  SUPPLEMENTARY  INFORMATION 
section  below  for  locations  where  copies 
of  the  DEIS  are  available  for  public 
review  and  inspection. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Blanchard,  Special  Projects  Officer, 
at  509-754-0226  (relay  users  may  dial 
711).  Those  wishing  to  obtain  a  copy  of 
the  draft  EIS  in  the  form  of  a  printed 
document  or  on  compact  disk  (CD-ROM 
with  reader  included)  or  a  summary  of 
the  draft  EIS  may  contact  Mr. 
Blanchard. 

SUPPLEMENTARY  INFORMATION: 
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Public  Disclosure 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  hom  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Review  and  Inspection  of  the  DEIS 

Copies  of  the  DEIS  are  available  for 
public  review  and  inspection  at  the 
following  locations: 

•  Bureau  of  Reclamation,  U.S. 
Department  of  the  Interior,  Room  7455, 
18th  and  C  Streets.  NW..  Washington. 
DC  20240. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Denver  Federal  Center. 
Building  67,  Room  167.  Denver. 
Colorado  80225. 

•  Bureau  of  Reclamation.  Pacific 
Northwest  Regional  Office.  1150  North 
Curtis  Road,  Suite  100.  Boise,  Idaho 
83706-1234. 

•  Bureau  of  Reclamation,  Upper 
Columbia  Area  Office,  1917  Marsh 
Road,  Yakima,  Washington  98901. 

•  Bureau  of  Reclamation,  Ephrata 
Field  Office,  32  C  Street.  Ephrata. 
Washington  98823. 

Libraries 

•  Bridgeport  Community  Library, 
Douglas  County,  1206  Columbia  Street, 
Bridgeport,  WA  509-686-7281. 

•  Coulee  City  Community  Library, 
405  W.  Main  Street..  Coulee  City.  WA 
509-674-2313. 

•  Des  Moines  Library,  21620  11th 
Avenue  S,  Des  Moines,  WA  206-824- 
6066. 

•  East  Wenatchee  Community 
Library.  Douglas  County,  271  9th  Street 
NE.,  East  Wenatchee,  WA  509-886- 
7404. 

•  Ephrata  Public  Library,  45  Alder 
NW.,  Ephrata,  WA  509-754-3971. 

•  Grand  Coulee  Community  Library, 
225  Federal,  Grand  Coulee,  WA  509- 
633-0972. 

•  Moses  Lake  Public  Library,  418  E. 
5th  Avenue,  Moses  Lake.  WA  509-765- 
3489. 

•  Quincy  Community  Library,  108  B 
Street  SW.,  Quincy.  WA  509-787-2359. 

•  Royal  City  Community  Library,  356 
Camelia,  Royal  City,  WA  509-346-9281. 


•  Seattle  Public  Library.  800  Pike 
Street,  Seattle,  WA  206-386-4636. 

•  Soap  Lake  Community  Library,  32  E 
Main,  Soap  Lake,  WA  509-246-1313. 

•  Warden  Community  Library,  305  S 
Main,  Warden.  WA  50&-349-2226. 

•  Wenatchee  Public  Library,  Chelan 
County,  310  Douglas  Street  Wenatchee, 
WA  509-662-5021. 

Internet 

The  DEIS  is  also  available  on  the 
Internet  at  http://www.pn.usbr.gov. 

Dated:  February  28.  2003. 
).  William  McDonald, 

Regional  Director.  Pacific  Northwest  Region, 

Bureau  of  Reclamation. 

[PR  Doc.  0.3-6268  Filed  3-14-03;  8:45  am] 

BILUNQ  CODE  431(HMN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-476] 

In  the  Matter  of  Certain  Radios  and 
Components  Thereof;  Notice  of 
Commission  Decision  Not  To  Review 
an  Initial  Determination  Granting 
Complainant's  Motion  To  Terminate 
the  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
fudge's  ("ALJ's")  initial  determination 
("ID")  granting  complainant's  motion  to 
terminate  the  investigation  based  on 
withdrawal  of  the  complaint. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  B.  Rees,  Esq.,  Office  of  the  General 
Counsel,  U:S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington,  DC  20436,  telephone  (202) 
205-3116.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 


Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  On  August 
14,  2002,  the  Commission  instituted  this 
investigation  based  on  a  supplemented 
complaint  ("complaint")  filed  by  Bose 
Corporation  ("complainant")  against 
Sun  Coast  Merchandise  Corporation 
("respondent").  The  complaint  alleged 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  radios  and 
components  thereof  by  reason  of 
infringement  of  U.S.  Trademark 
Registration  No.  2,299,158.  67  FR  53007 
(2002). 

On  February  4,  2003,  after  the  private 
parties  reached  a  confidential  settlement 
agreement  ("Settlement"),  complainant 
filed  a  Motion  to  Terminate 
Investigation  ("motion").  On  February 
10,  2003,  complainant  supplemented  its 
motion  with  a  copy  of  the  Settlement. 
Respondent  did  not  oppose  the  motion 
or  the  supplement's  filing.  On  February 
14,  2003,  the  Commission  investigative 
attorney  filed  a  response  in  support  of 
the  motion  and  the  investigation's 
termination.  On  February  21,  2003,  the 
AL)  issued  an  ID  (Order  No.  22)  granting 
the  motion.  No  petitions  for  review  of 
the  ID  were  filed. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

By  order  of  the  Commission. 

Issued:  March  10,  2003. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
|FR  Doc.  03-6154  Filed  3-14-03;  8:45  am] 
BILUNQ  CODE  7020-02-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference   ' 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States.  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation. 
DATES:  April  3-4,  2003. 
TIME:  8:30  a.m.  to  5  p.m. 


ADDRESSES:  Longboat  Key  Club,  301 
Gulf  of  Mexico  Drive,  Longboat  Key, 
Florida. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabeij,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  March  10,  2003. 
John  K.  Rabeij, 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc.  03-6293  Filed  3-14-03;  8:45  am] 

BHUNGCOOE  2210-95-M 


JUDiaAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

agency:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Evidence. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  the  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  one-day 
meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation. 

DATES:  April  25,  2003. 
TIME:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Columbus  Circle,  NE., 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee  of  the 
United  States  Courts,  Washington,  DC 
20544,  telephone  (202)  502-1820. 

John  K.  Rabief, 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc.  03-6294  Filed  3-14-03;  8:45  am) 

BILLING  CODE  2219-55-M 


JUDiaAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rtiles  of  Criminal  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  April  28-29.  2003. 
TME:  8:30  a.m.  to  5  p.m. 


ADDRESSES:  Fess  Parker's  Double  Tree, 
633  East  Cabrillo  Boulevard,  Santa 
Barbara,  California. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Coiurts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  March  10,  2003. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  03-6295  Filed  3-14-03;  8:45  am] 

BILLING  CODE  2210-5S-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Chril 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Civil  Procediu*. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  May  1-2,  2003. 

TIME:  May  1  (8:30  a.m.  to  5  p.m.),  May 

2  (8:30  a.m.  to  12  noon). 

ADDRESSES:  ThuTgood  Marshall  Federal 

Judiciary  Building,  Judicial  Conference 

Center,  One  Columbus  Circle,  NE., 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

K.  Rabiej,  Chief,  Rules  Conmiittee 

Support  Office,  Administrative  Office  of 

the  United  States  Courts,  Washington, 

DC  20544,  telephone  (202)  502-1820. 

Dated:  March  10.  2003. 
Jolin  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  03-6296  Filed  3-14-03;  8:45  am) 
BILLING  CODE  2210-55-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  one-day  meeting.  The  meeting  will  be 
open  to  public  ol»ervation  but  not 
participation. 


DATES:  May  15,  2003. 

TIME:  8:30  a.m.  to  5  p.m. 

ADDRESSES:  Thurgood  Marshall  Federal 

Judiciary  Building,  Judicial  Conference 

Center,  One  Columbus  Circle,  NE., 

Washington,  £)C. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

K.  Rabiej,  Chief,  Rules  Committee 

Support  Office,  Admiiirstrative  Office  of 

the  United  States  Courts,  Washington, 

DC  20544,  telephone  (202)  502-1820. 

Dated:  March  10,  2003. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  03-6297  Filed  3-14-03;  8:45  am] 
BILLING  CODE  2210-SS-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  ^ 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

Action:  60-day  emergency  notice  of 
information  collection  under  review: 
revision  of  a  currently  approved 
collection;  appUcation  for  permit,  user 
limited  display  fireworks. 

The  Department  of  Justice,  Bureau  of 
Alcohol,  Tobacco,  Firearms  and 
Explosives  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  March  27,  2003.  The 
proposed  information  collection  is 
pubUshed  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulation  ASaiis,  Attention: 
Department  of  Justice  Desk  Officer  (202) 
395-6466,  Washington,  IX  20503. 

During  the  first  60  days  of  this  same     - 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  conunents  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrvunent  with 
instructions,  should  be  directed  to  U.S. 
Department  of  Justice,  Biu^au  of 
Alcohol,  Tobacco,  Firearms  and 
Explosives,  Attn:  Megan  Morehouse, 
Public  Safety  Branch,  800  K  Street.  NW.. 
Suite  710,  Washington,  DC  20001.  . 

Request  written  comments  and 
suggestions  hom  the  public  and  affected 
agencies  concerning  the  proposed 
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collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Application  For  Perinit,  User  Limited 
Display  Fireworks. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  Number:  ATF  F  5400.21. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
proht.  Other:  Not-for-profit  institutions. 
State,  Local  or  Tribal  Government.  The 
purpose  of  this  collection  is  to  enable 
ATF  to  ensure  that  persons  seeking  to 
obtain  a  permit  under  18  U.S.C.  Chapter 
40  and  responsible  persons  of  such 
companies  are  not  prohibited  from 
shipping,  transporting,  receiving,  or 
possessing  explosives,  on  a  one-time 
basis. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  150 
respondents  will  complete  the 
application  in  approximately  1  hour  and 
30  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  application 
is  225  hours. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 


Department  of  Justice,  601  D  Street, 
NW.,  Patrick  Henry  Building,  Suite 
1600,  NW.,  Washington,  DC  20530. 

Dated:  March  12,  2003. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  Department  of 
Justice. 

IFR  Doc.  03-6322  Filed  3-14-03;  8:45  am) 
nixma  code  44io-i8-m 

DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  FirMrms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-day  notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection; 
application  and  permit  for  temporary 
importation  of  firearms  and  ammunition 
by  nonimmigrant  aliens. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives -(ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  May  16,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Thomas  R.  Stewart. 
Chief,  Firearms  and  Explosives  Import 
Branch,  650  Massachusetts  Avenue. 
NW.,  Washington,  DC  20226. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information  ^ 

Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  and  Permit  For  Temporary 
Importation  of  Firearms  and 
Ammunition  by  Nonimmigrant  Aliens. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  6NIA 
(5330.3D),  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  None.  This 
information  collection  is  needed  to 
determine  if  the  firearms  or 
Ammunition  listed  on  the  application 
qualify  for  importation  and  to  certify 
that  a  nonimmigrant  alien  is  in 
compliance  with  18  U.S.C.  922(g)(5)(B). 
This  application  will  also  serve  as  the 
authorization  for  importation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  15,000 
respondents  will  complete  a  30  minute 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  7,500 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20530. 

Dated:  March  12,  2003. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  Department  of 
Justice. 
(PR  Doc.  03-6323  Filed  3-14-03;  8:45  am] 

BILLING  CODE  4410-FB-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment;  the  first  was  published 
in  the  Federal  Register  at  67  FR  69573 
and  no  comments  were  received.  NSF  is 
forwarding  the  proposed  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

DATES:  Conmients  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  within  30  days  of  publication  in 
the  Federal  Register. 
ADDRESSES:  Written  comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NSF, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
NSF's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725  17th  Street,  NW.,  Room 
10235,  Washington,  DC  20503,  and  to 
Teresa  R.  Pierce,  Reports  Clearance 
Officer,  National  Science  Foimdation, 
4201  Wilson  Boulevard,  Suite  295, 
Arlington,  Virginia  22230  or  send  e-mail 
to  tpierce@nsf.gov.  Copies  of  the 
submission  may  be  obtained  by  calling 
(703)  292-7555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  R.  Pierce,  NSF  Reports  Clearance 
Officer  at  (703)  292-7555  or  send  e-mail 
to  tpierce@nsf.gov. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 


unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respoi^d  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  2003  National 
SiuA^ey  of  College  Graduates. 

OMB  y^pprova/ Number:  3145-0141. 

Abstract:  The  National  Survey  of 
College  Graduates  (NSCG),  formerly 
called  the  National  Survey  of  Natural 
and  Social  Scientists  and  Engineers,  has 
been  conducted  biennially  since  the 
1970s.  The  2003  NSCG  will  consist  of  a 
sample  of  individuals  under  the  age  of 
76  with  at  least  a  bachelor's  degree  as  * 
of  April  1,  2000,  the  day  of  Census  2000. 

The  2003  NSCG  will  be  the  baseline 
survey  for  NSCG  surveys  for  the  rest  of 
the  decade.  The  purpose  of  this 
longitudinal  study  is  to  provide  national 
estimates  on  the  science  and 
engineering  workforce  and  changes  in 
employment,  education,  and 
demographic  diaracteristics.  The  study 
is  one  of  three  components  of  the 
Scientists  and  Engineers  Statistical  Data 
System  (SESTAT),  which  produces    . 
national  estimates  of  the  size  and 
characteristics  of  the  nation's  science 
and  engineering  population. 

The  National  Science  Foundation  Act 
of  1950,  as  subsequently  amended, 
includes  a  statutory  charge  to"*  *   * 
provide  a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  scientific  and  engineering 
resources,  and  to  provide  a  source  of 
information  for  policy  formulation  by 
other  agencies  of  the  Federal 
Goveminent."  The  NSCG  is  designed  to 
comply  with  these  mandates  by 
providing  information  on  the  supply 
and  utilization  of  the  nation's  scientists 
and  engineers.  Collected  data  will  be 
used  to  produce  estimates  of  the 
characteristics  of  these  individuals. 
They  will  also  provide  necessary  input 
into  the  SESTAT  labor  force  data 
system,  which  produces  national 
estimates  of  the  size  and  characteristics 
of  the  country's  science  and  engineering 
population.  "The  Foundation  uses  this 
information  to  prepare  congressionally 
mandated  reports  such  as  Women, 
Minorities  and  Persons  with  Disabilities 
in  Science  and  Engineering  and  Science 
and  Engineering  Indicators.  A  public 
release  file  of  collected  data,  designed  to 
protect  respondent  confidentiality,  will 
be  made  available  to  researchers  on  CD- 
ROM  and  on  the  World  Wide  Web. 

The  Bureau  of  the  Census,  as  in  the 
past,  will  conduct  the  study  for  NSF. 


Questionnaires  will  be  mailed  in 
October  2003  and  nonrespondents  to  the 
mail  questionnaire  will  be  followed  by 
computer-assisted  interviewing.  The 
survey  will  be  collected  in  conformance 
with  die  Privacy  Act  of  1974  and  the 
individual's  response  to  the  survey  is 
voluntary.  NSF  will  insure  that  all 
information  collected  will  be  kept 
strictly  confidential  and  will  be  used 
only  for  research  or  statistical  purposes, 
analyzing  data,  and  preparing  scientific 
reports  and  articles. 

Expected  Respondents:  A  sample  of 
approximately  233,000  persons 
identified  as  having  at  least  a  bachelor's 
degree  will  receive  the  mail 
questioimaire.  During  the  computer- 
assisted  followup  stage,  the  sample 
design  uses  a  subsampling  procedure 
similar  to  the  one  used  on  the  American 
Commimity  Survey  as  a  cost  efficient 
design  strategy.  The  sample  and 
subsample  will  be  selected  according  to 
generally  accepted  probability  sampling 
procedures. 

Burden  on  the  Public:  The  amount  of 
time  to  complete  the  questionnaire  may 
vary  depending  on  an  individual's 
circumstances;  however,  on  average  it 
will  take  approximately  25  minutes  to 
complete  the  survey.  NSF  estimates  that 
the  total  annual  burden  will  be  73,649 
hours  during  the  year. 

Dated:  March  11,2003. 
Teres^R.  Pierce, 

Reports  Cleatance  Officer.  National  Science 
Foundation. 

IFR  Doc.  03-6224  Filed  3-14-03:  8:45  am] 
BHXING  CODE  7SSS-01-H 


NATIONAL  SCIENCE  FOUNDATION 

Business  and  Operations  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act' (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  fuinoimces  the  following 
meeting: 

Name:  Business  and  Operations  Advisory. 
Committee  (9556). 

Date/Time:  April  8.  2003;  8  a.m.  to  5:30 
p.m.  (e.s.t.). 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  1235.  Arlington. 
VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Mar\'  Ann  Birchett. 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  VA  22230  (703)  292-- 
8100. 

Purpose  of  Meeting:  To  provide  advice 
concerning  issues  related  to  the  oversight, 
integrity,  development  and  enhancement  of 
NSF's  business  operations. 

Agenda:  April  8.  2003. 
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A.M.:  Introductions  and  Updates — Office 
of  Budget,  Finance,  and  Award  Management 
and  Office  of  Information  and  Resource 
Management  activities. 

Presentation  and  Discussion — NSTC  Sub- 
Committee  on  Research  Business  Models; 
Information  Technology  Security. 

P.M.:  Presentation  and  Discussion — 
Emergency  Preparedness:  Meeting  with  NSF 
Depi)ty  Director;  Committee  Discussion; 
Planning  for  next  meeting;  feedback;  other 
business. 

Dated:  March  11.2003. 
Susanne  Bolton, 
Committee  Management  Officer. 
[PR  Doc.  03-6225  Filed  3-14-03;  8:45  am] 

BILLING  COD£  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collectioif:  "Reports  Concerning 
Possible  Non-Routine  Emergency 
Generic  Problems". 

2.  Current  OMB  approval  number: 
3150-0012. 

3.  How  often  the  collection  is  ■■ 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Nuclear  power  plant,  non-power 
reactor,  and  materials  applicants  and 
licensees. 

5.  The  number  of  annual  respondents: 
204  (104  reactor  licensees;  100  material 
licensees). 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  53.680  (43.680  for  reactor 
licensees  and  10,000  for  materials 
licensees). 

7.  Abstract:  NRC  is  requesting 
approval  authority  to  collect 
information  concerning  possible  non- 
routine  generic  problems  which  would 
require  prompt  action  from  NRC  to 
preclude  potential  threats  to  public 
health  and  safety. 

Submit,  by  May  16,  2003,  comments 
that  address  the  following  questions: 


1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North.  11555  Rockville 
Pike,  Room  O-l  F23.  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301^15-7233,  or  by 
Internet  electronic  mail  at 
Infocollects@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  March  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  03-6285  Filed  3-14-03;  8:45  am] 

BILUNG  CODE  7S9(M)1-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-327] 

Tennessee  Valley  Authority;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission] 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  DPR-77  issued  to  the  Sequoyah 
Nuclear  Plant  (SQN)  for  operation  of 
Unit  1  located  in  Hamilton  County. 
Tennessee. 

The  proposed  amendment  would 
revise  the  SQN,  Unit  1,  Updated  Final 
Safety  Analysis  Report  (UFSAR).  The 
revision  provides  an  alternative 
methodology  using  a  Bar-Lock 


Mechanical  Splice  in  lieu  of  the 
Cadweld  splice  used  in  the  original 
design  and  construction  of  the  Unit  1 
concrete  shield  building  dome.  This 
proposed  Bar-Lock  mechanical  splice  is 
described  in  Topical  Report  No.  24370- 
TR-C-001,  "Alternate  Rebar  Splice — 
Bar-Lock  Mechanical  Splices,"  and  is 
requested  for  implementation  upon  the 
restoration  of  the  dome  as  part  of  the 
upcoming  steam  generator  replacement 
project  for  SQN,  Unit  1. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  No  changes  in  event  classification,  as 
discus!>ed  in  UFSAR  chapter  15,  will  occur 
due  to  use  of  the  Bar-Lock  couplers. 

The  restoration  of  the  temporary  concrete 
construction  openings  in  the  shield  building 
will  utilize  Bar-Lock  couplers  to  splice  new 
rebar  to  the  existing  rebar.  The  shield 
building  structure  limits  the  release  of 
radioactivity  following  an  accident  and 
protects  the  systems,  structures,  and 
components  inside  containment  from 
external  events.  The  accidents  of  interest  are 
those  that  rely  on  the  shield  building  to  limit 
the  release  of  radioactivity  to  the 
environment,  and  those  that  result  from  some 
external  events.  The  design  of  the  shield 
building  is  such  that  it  is  not  postulated  to 
fail  and  initiate  an  accident  described  in  the 
UFSAR. 

The  Bar-Lock  coupler  qualification  tests    . 
detailed  in  Topical  Report  24370-TR-C-OOl 
demonstrate  that  the  Bar- Lock  coupler  meets 
the  American  Society  of  Mechanical 
Engineers  (ASME)  strength  requirements  and 
is,  therefore,  acceptable  for  use  in  nuclear 
safety-related  applications.  Based  on  these 
test  results,  it  is  concluded  that  use  of  the 
Bar-Lock  couplers  in  restoring  the  temporary 


concrete  construction  openings  will  not 
reduce  the  structural  capability  of  the 
repaired  structure.  The  shield  building  will 
continue  tb  perform  its  design  function  as 
described  in  the  SQN  UFSAR. 

Therefore,  the  proposed  use  of  the  Bar- 
Lock  couplers  will  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  design  of  the  shield  building  is 
such  that  it  is  not  postulated  to  fail  and 
initiate  an  accident  described  in  the  UFSAR. 
The  Bar-Lock  couplers  are  passive  devices 
and  as  such  will  not  initiate  or  cause  an 
accident. 

The  restoration  of  the  temporary  concrete 
construction  openings  in  the  shield  building 
will  utilize  Bar-Lock  couplers  to  splice  new 
rebar  to  the  existing  rebar.  The  Bar-Lock 
coupler  qualification  tests  detailed  in  Topical 
Report  24370-TR-C-OOl  demonstrate  that 
the  Bar-Lock  coupler  meets  the  ASME 
strength  requirements  and  is.  therefore, 
acceptable  for  use  in  nuclear  safety-related 
applications.  Based  on  these  test  results,  it  is 
concluded  that  use  of  the  Bar-Lock  couplers 
in  restoring  the  temporary  concrete 
construction  openings  will  not  reduce  the 
structural  capability  of  the  shield  building. 
The  shield  building  will,  therefore,  continue 
to  perform  its  design  functions  as  described 
in  the  SQN  UFSAR. 

Therefore,  the  possibility  of  a  new  or 
different  accident  situation  occurring  as  a 
result'of  this  condition  is  not  created. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  As  indicated  in  the  SQN  UFSAR.  the 
structural  design  of  the  shield  building  is  in 
compliance  with  the  American  Concrete 
Institute  (ACI)  318-63  building  code  working 
stress  design  requirements.  The  reinforcing 
steel  conforms  to  the  requirements  of  ASTM 
(American  Society  for  Testing  and  Materials) 
A  615.  Grade  60.  The  SQN  UFSAR  states  that 
reinforcing  bars  were  lap  spliced  in 
accordance  with  ACI  318-63  requirements 
for  Strength  Design. 

The  restoration  of  the  temporary  concrete 
construction  openings  in  the  shield  building 
will  utilize  Bar-Lock  coupfers  to  splice  new 
rebar  to  the  existing  rebar.  The  restoration  of 
the  construction  openings,  including  use  of 
the  Bar-Lock  couplers,  will  conform  to  the 
requirements  of  ACI  318.  Therefore, 
following  completion  of  the  modification,  the 
shield  building  will  continue  to  comply  with 
ACI  318  requirements. 

In  addition  to  conforming  to  ACI  318 
requirements,  the  Bar-Lock  coupler 
qualification  tests  detailed  in  Topical  Report 
24370-TR-C-OOl  demonstrate  that  the  Bar- 
Lock  coupler  meets  the  ASME  strength 
requirements. 

Therefore,  a  significant  reduction  in  the 
margin  to  safety  is  not  created  by  this 
modification.  < 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
deterrriination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovim  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infr«(^uently. 

Written  comments  may  be 'submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  conmients  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  Public  File  Area  Ol  F21, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  16,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 


Domestic  Licensing  Proceedings"  in  16 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  l-BOO-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  aboVe 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 


'  Ttie  most  recent  version  of  title  ID  of  the  Code 
of  Federal  Regulations,  published  )anuar>'  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2).  regarding 
petitions  to  inten'ene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d).  please 
see  67  FR  20884;  April  29,  2dD2. 
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must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  pf  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Earticipate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001 ,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR).  located 
at  One  White  Flint  North.  Public  File 
Area  Ol  F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  by  the 
above  date.  Because  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 


requested  that  petitions  for  leave  to 
interverxe  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301—415-1101 
or  by  e-mail  to  bearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei^nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also'be 
sent  to  General  Counsel,  Tennessee 
Valley  Authority,  400  West  Sununit  Hill 
Drive,  ET  11  A,  Knoxville,  Tennessee 
37902,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2714(a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  14,  2003, 
which  is  available  for  public  inspection 
at  the  Commission's  PDR,  located  at 
One  White  Flint  North,  File  Public  Area 
Ol  F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible  from' 
the  Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  in  Rockville.  Maryland,  this  11th 
day  of  March  2003. 

For  the  Nuclear  Regulatory  Commission. 
Raj  K.  Anand. 

Project  Manager,  Section  2,  Project 

Directorate  11.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Error  in  Draft  Environmental 
Impact  Statement  for  the  Construction 
and  Operation  of  the  Proposed  Mixed 
Oxide  Fuel  Fabrication  Facility  at  the 
Savannah  River  Site,  South  Carolina 
and  Extension  of  Public  Comment 
Period 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  error  in  Draft 

Environmental  Impact  Statement; 

extension  of  public  comment  period. 

SUMMARY:  U.S.  Nuclear  Regulatory 
Commission  (NRC)  noticed  in  the 
Federal  Register  (68  FR  9728;  February 
28.  2003)  the  availability  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  proposed  construction  and 
operation  of  a  mixed  oxide  (MOX)  fuel 
fabrication  facility  at  the  Savannah 
River  Site  in  South  Carolina  and  the 
opportunity  for  stakeholders  to  provide 
comment  on  the  DEIS.  That  the  Federal 
Register  notice  also  provided 
information  of  public  meetings  that  the 
NRC  will  be  hosting  on  March  25.  26, 
and  27.  2003.  to  accept  oral  and  written 
comments  on  the  DEIS.  The  U.S. 
Environmental  Protection  Agency  (EPA) 
also  noticed  the  filing  of  the  DEIS  in  the 
Federal  Register  (68  FR  9650.  February 
28.  2003). 

Since  issuing  the  DEIS,  NRC  has 
identified  an  error  in  the  DEIS.  The 
error  affects  the  calculation  of  the  1-year 
exposure  to  members  of  the  public 
following  hypothetical  accidents  at  the 
proposed  MOX  facility,  pit  disassembly 
and  conversion  facility,  and  waste 
solidification  building.  The  risk 
associated  with  these  potential 
accidents  is  still  considered  to  be  very 
small.  Correcting  the  error  will  not 
change  the  estimated  low  probability 
that  such  acciderits  would  ever  occur. 
but  correcting  the  error  is  expected  to 
substantially  reduce  these  potential 
impacts. 

NRC  is  revising  the  calculations  of  the= 
1-year  public  accident  impacts  and 
plans  to  issue  errata  sheets  in  early 
April  to  stakeholders  who  were  mailed 
a  copy  of  the  DEIS.  The  NRC  will  also 
post  the  revised  information  on  the 
MOX  website,  which  is  provided  below. 
The  NRC  plans  to  discuss  this  issue  at 
the  above  noted  public  meetings. 

Extension  of  public  comment  period: 
The  NRC  is  extending  the  public 
comment  period  on  the  proposed  MOX 
facility  DEIS  by  30  days.  Comments 
should  be  submitted  by  May  14.  2003. 
Submit  written  comments  to:  Michael  T. 
Lesar.  Chief,  Rules  and  Directives 


Branch,  Division  of  Administrative 
Services.  Office  of  Administration,  Mail 
Stop  T-6D59,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  will  also  be  accepted  by  e- 
mail.  Interested  parties  may  e-mail  their 
comments  to  teh@nrc.gov.  Conunents 
will  also  be  accepted  by  fax  at  (301) 
415-5398,  Attention:  Tim  Harris. 

Availability  of  Documents  for  Review. 
The  DEIS,  and  other  dociiments  on 
which  the  DEIS  is  based,  are  available 
for  public  review  through  our  electronic 
reading  room:  http://www.nrc.gov/ 
reading-rm.html.  A  selected  group  of 
these  dociunents  are  on  the  MOX  web 
page:  http://www.nrc.gov/materials/ 
fuel-cycle-fac/mox/licensing.html.  For 
those  without  access  to  the  internet, 
paper  copies  of  any  electronic 
documents  may  be  obtained  for  a  fee  by 
contacting  the  NRC's  Public  Document 
Room  at  1-800-397-4209. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  this 
notice,  please  contact:  Tim  Harris  at 
(301)415-6613. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  March  2003. 

For  the  Nuclear  Regulatory  Commission, 
Lawrence  E.  Kokajko, 
Acting  Chief,  Environmental  and 
Performance  Assessment  Branch  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  03-6288  Filed  3-14-03;  8:45  am] 

BILUNG  CODE  7SgO-01-U 


POSTAL  RATE  COMMISSION 
Plant  Tours 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  Commission  tours. 


summary:  Postal  Rate  Commissioners 
and  staff  members  wiU  tour  several 
facilities  in  March  and  April.  The 
purpose  of  the  tours  is  to  observe 
various  printing,  mailing  and  shipping 
operations. 

DATES:  1.  March  26-27,  2003:  FedEx 
facility  (Memphis,  TN). 

2.  March  28.  2003:  The  Oxford  Eagle 
(Oxford,  MS). 

3.  April  11,  2003:  AOL/Time  Warner 
(Birmingham,  AL). 

4.  April  15,  2003:  Brookhaven/ 
Prentiss  Printers  (Brookhaven,  MS). 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6818. 

Steven  W.  Williams, 

Secretary. 

IFR  Doc.  03-6251  Filed  3-14-03;  8:45  am) 

BILUNG  COOE  TTIO-FW-M 


RAILROAD  RETIREMENT  BOARD 

« 

Proposed  Collection;  Comment 
Request 

Summary:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 

Estimated  Burden 


the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnaticm  technology. 

Title  and  purpose  of  information 
collection:  Application  for  Spouse 
Annuity  Uhder  the  Railroad  Retirement 
Act;  OMB  3220-0042  section  2(c)  of  the 
Railroad  Retirement  Act  (RRA), 
provides  for  the  payment  of  annuities  to 
spouses  of  railroad  retirement 
annuitants  who  meet  the  requirements 
under  the  RRA.  The  age  requirements 
for  a  spouse  annuity  depend  on  the 
employee's  age  and  date  of  retirement 
and  the  employee's  years  of  railroad 
service.  The  requirements  relating  to  the 
armuities  are  prescribed  in  20  CFR  216, 
218,  219,  232,  234,  and  295. 

The  RRB  currently  uses  the  electronic 
AA-3cert,  Application  Summary  and 
Certification  process  and  manual  Form 
AA-3,  Application  for  Spouse/Divorced 
Spouse  Annuity,  to  obtain  the 
information  needed  to  determine  an 
applicant's  entitlement  to  an  annuity 
and  the  amount  of  the  annuity. 

The  AA-3cert  process  obtains 
information  from  an  applicant  by  means 
of  an  interview  with  an  RRB  field-office 
representative.  During  the  interview,  the 
field-office  representative  enters  the 
information  obtained  into  an  on-line 
information  system.  Upon  completion  of 
the  interview,  the  applicant  receives 
Form  AA-3cert,  Application  Sununary 
and  Certification,  which  simunarizes  the 
information  that  was  provided  by/or 
verified  by  the  applicant,  for  review  and 
signature.  The  RRB  also  uses  manual 
Form  AA-3  in  instances  where  the  RRB 
representative  is  unable  to  contact  the 
applicant  in  person  or  by  telephone,  i.e., 
the  applicant  lives  in  another  country. 

The  RRB  estimates  the  burden  for  the 
collection  as  follows: 


Form  No. 


AA-3CERT  .... 
AA-3  (manual) 

Total 


Estimated  an- 
nual 
responses 


8,400 
100 


8.500 


Estimated 

completion 

time  (per 

response) 


30 
58 


Estimated  an- 
nual burden 
(hours) 


4.200 
97 


4.297 


No  changes  are  proposed  to  Form 
AA-3cert  or  Form  AA-3.  Completion  is 
required  to  obtain  a  benefit.  One 
response  is  requested  of  each 
respondent. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 


collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Qearance  Office  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.lCaihoad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 


should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

IFR  Doc.  03-6240  Filed  3-14-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
450  Fifth  Street  NW..  Washington,  DC  20549. 

Extension 

Rule  17f-l  File  No.  270-236,  OMB  Control 

No.  3235-0222. 
Form  N-17f-l,  File  No.  270-316.  OMB 

Control  No.  3235-0359. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  is  sohciting  for  pubhc 
comment  the  following  summary  of 
previously  approved  information 
collection  requirements.  The 
Commission  plans  to  submit  these 
existing  collections  of  information  to  the 
Office  of  Management  and  Budget 
("OMB")  for  extension  and  approval. 

Rule  17f-l  (17  CFR  §  270.17f-ll 
under  the  Investment  Company  Act  of 
1940  (the  "Act")  is  entitled:  "Custody  of 
Securities  with  Members  of  National 
Securities  Exchanges."  Rule  17f-l 
provides  that  any  registered 
management  investment  company 
("fund")  that  wishes  to  place  its  assets 
in  the  custody  of  a  national  securities 
exchange  member  may  do  so  only  under 
a  written  contract  that  must  be  ratified 
initially  and  approved  annually  by  a 
majority  of  the  fund's  board  of  directors. 
The  written  contract  also  must  contain 
certain  specified  provisions.  In  addition, 
the  rule  requires  an  independent  public 
accoimtant  to  examine  the  fund's  assets 
in  the  custody  of  the  exchange  member 
at  least  three  times  during  the  fund's 
fiscal  year.  The  rule  requires  the  written 
contract  and  the  certificate  of  each 
examination  to  be  transmitted  to  the 
Commission.  The  purpose  of  the  rule  is 
to  ensure  the  safekeeping  of  fund  assets. 

Commission  staff  estimates  that 
approximately  10  funds  maintain  their 
assets  with  a  national  securities 
exchange  member.  >  The  annual  burden 
of  the  rule's  requirements  is  estimated 
to  be  approximately  4.5  hours  for  each 
of  these  funds.^  Commission  sta^ 


>  The  Commission's  records  show  that  10  funds 
filed  Form  N-17f-l  during  calendar  year  2002. 

'  The  Commission  staff  estimates,  based  upon  the 
experience  of  staff  familiar  with  the  information 
collection  requirements  of  the  rule,  that  each  fund 
spends  approximately  4.5  hours  annually  in 
complying  with  the  rule's  requirements:  4  hours  of 
clerical  time  (1  hour  to  prepare  the  custodial 
■contract  for  board  review  and  to  transmit  the 
contract,  and  1  hour  each  of  the  three  times  the 
fund  transmits  the  accountant's  certificate)  and  0.5 
hours  for  the  board  of  directors  to  ratify  the 
custodial  contract. 


estimates  the  total  annual  burden  for  all 
funds  is  45  hours. 

Form  N-17f-l  is  entitled:  "Certificate 
of  Accounting  of  Securities  and  Similar 
Investments  of  a  Management 
Investment  Company  in  the  Custody  of 
Members  of  National  Securities 
Exchanges."  Form  N-17f-l  is  the  cover 
sheet  for  accountant  examination 
certificates  filed  under  rule  17f-l  of  the 
Act.  Rule  17f-l  requires  the 
accountant's  certificate  of  each 
examination  be  attached  to  form  N-1 7f- 
1  and  transmitted  to  the  Commission 
promptly  after  each  examination.  The 
form  facilitates  the  filing  of  the 
accotmtant's  certificate,  and  increases 
the  accessibility  of  the  certificate  to  both 
Commission's  staff  and  interested 
investors. 

The  annual  burden  of  the  rule's 
requirements  is  estimated  to  be 
approximately  27  minutes  for  each  of 
the  10  funds  estimated  to  maintain  their 
assets  with  a  national  securities 
exchange  member.  ^  The  total  annual 
burden  for  all  funds  therefore  is 
estimated  to  be  4.5  hours. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules.  Compliance 
with  the  collections  of  information 
required  by  rule  17f-l  and  Form  N-17f- 
1  is  mandatory  for  funds  that  place  their 
assets  in  the  custody  of  a  national 
sectirities  exchange  member.  Responses 
will  not  be  kept  confidential.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

The  Commission  requests  written 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burdens  of 
the  collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  technique*  or 
other  forms  of  information  technology. 
Consideration  vtrill  be  given  to 


^Commission  staff  estimates  that  it  takes 
approximately  nine  minutes  of  clerical  time  to 
prepare  each  Form  N-17f-l.  This  estimate  is  based 
on  Commission  staff  members  filling  out  the  form. 
Each  fund  is  required  to  file  Form  N-17f-l  three 
times  annually,  for  an  average  hour  burden  per  fund 
of  27  minutes. 


comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  wrritten  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Conunission,  450  5th  Street, 
NW.,  Washington.  DC  20549. 

Dated:  March  10,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-6343  Filed  3-14-03;  8:45  am) 

MLUNO  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
of  Koppers  Inc.  (Formerly  Known  as 
Koppers  Industries,  Inc.)  To  Withdraw 
Its  9Vs%  Senior  Notes  (Due  2007)  From 
Listing  and  Registration  on  ttte  New 
York  Stock  Exchange,  inc.  Flie  No.  1- 
12716 

March  11,  2003. 

Koppers  Inc.  (formerly  known  as 
Koppers  Industries,  Inc.),  a 
Pennsylvania  corporation  ("Issuer"),  has 
filed  an  application  with  the  Seciuities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  |he  Seciuities  Exchange  Act  of 
1934  ("Act")i  and  rule  12d2-2(d) 
thereunder,^  to  withdraw  its  9%% 
Senior  Notes  (due  2007)  ("Seciuity"), 
from  listing  and  registration  on  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange"). 

In  malung  its  decision  to  withdraw 
the  Issuer's  Seciuity  from  the  Exchange, 
the  Issuer  states  that:  (i)  As  of  January 
28,  2003,  there  were  approximately  18 
holders  of  the  Sectu-ity,  including 
holders  of  record  and  those  firms  that 
hold  the  Security  through  Cede  &  Co.; 
(ii)  based  upon  the  covenants  contained 
in  the  indenture  imder  which  the 
Security  was  issued,  the  Issuer  will 
continue  to  provide  to  the  holders  of  the 
Security  information  as  if  the  Issuer 
were  required  by  law  to  file  1934  Act 
reports;  (iii)  the  Issuer  is  not  obligated 
under  the  indenture  imder  which  the 
Security  was  issued,  nor  any  other 
documents,  to  maintain  a  listing  of  the 
Security  on  the  NYSE  or  any  other 
exchange;  (iv)  the  Issuer  believes  that 
the  burden  and  expense  of  complying 
with  requirements  of  the  1934  Act, 
particularly  in  view  of  certain  of  the 
enhanced  obligations  imposed  by  the 
Sarbanes-Oxley  Act  of  2002,  upon 
companies  whose  securities  are  listed 


1 15  U.S.C.  7eAd). 

2  17  CFR  240.12d2-2(d). 


Federal  Register / Vol.  68.  No.  51 /Monday,  March  17.  2003 / Notices. 


12723 


on  a  national  securities  exchange,  are 
disproportionate  given  the  small 
number  of  holders  of  the  Security;  and 
(v)  holders  of  the  Security  wrill 
accordingly  benefit,  to  the  extent  that 
any  cost  savings  realized  by  delisting 
improves  the  cash  flow  and 
creditworthiness  of  the  Issuer.  The 
Issuer  believes  that  the  delisting  of  the 
Security  should  not  have  a  material 
impact  on  the  holders  of  the  Security. 

"The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of  the 
NYSE  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the 
Seciuity's  withdrawal  from  listing  on 
the  NYSE  and  from  registration  under 
section  12(b)  of  the  Act  ^  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.-* 

Any  interested  person  may,  on  or 
before  April  3,  2003,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonatlian  G.  Katz, 
Secretary. 

[FR  Doc.  03-6242  Filed  3-14-03;  8:45  am) 
BHJJNQ  CODE  MIO-OI-P  . 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act;  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  March  17,  2003: 
Closed  Meetings  will  be  held  on 

Tuesday,  March  18,  2003  at  10  a.m., 

and  Thursday,  March  20,  2003  at  10 

a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 


3  15U.S.C.  78y(b). 
*  15  U.S.C.  78«g]. 
»17CFR200.30-3(a)(l). 


vdll  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  March 
18,  2003  will  be: 

Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 
Institution  of  injimctive  actions; 
Adjudicatory  matters;  and 
Opinion. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday,  March 
20,  2003  will  be: 
Regulatory  matter  involving  a  financial 

institution; 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 
Settlement  injunctive  actions;  and 
Litigation  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted, 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  March  11,  2003. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  03-6390  Filed  3-12-03;  4:53  pm] 
BHJJNG  CODE  Ml  0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47472;  File  No.  SR-Amex- 
2002-48] 

Self-Regulatory  Organizatk>ns;  Order 
Approving  a  Propcwed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  Its  Marketing  Performance 
Standards  for  Exchange  Specialists 

March  7.  2003. 

On  May  30,  2002,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  vtrith  the  Securities  and  Exchange 
Commission  ("Conunission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  rule 


19b-4  thereunder.2  a  proposed  rule 
change  to  adopt  marketing  performance 
standards  for  Exchange  specialists.  On 
January  27,  2003.  the  Exchai^e  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  The  proposed  nde  change,  as 
amended,  was  published  for  public 
comment  in  the  Federal  Regtster  on 
February  5.  2003.*  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposed  rule 
change,  as  amended. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange. 5  Specifically,  the 
Commission  beUeves  that  the  proposal 
is  consistent  with  section  6(b)(5)  of  the 
Act,^  which  requires,  among  other 
things,  that  the  Exchange's  procedures 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
Exchange's  marketing  performance 
standards  should  help  promote  a  better 
understanding  of  the  needs  of  listed 
companies  and  certain  member 
organizations  of  the  Exchange,  as  well 
as  an  understanding  of  the  speciaHst's 
fimction,  the  operations  of  the  Exchange 
market,  and  the  markets  that  are 
maintained  in  the  issuers'  stocks.  In 
addition,  the  standards  will  help 
specialists  to  perform  their  functions 
better  by  receiving  input  on 
performance  by  issuers  and  member 
firms.  ^ 

The  Commission  further  notes  that,  to 
ensure  that  specialist  contacts  can  occur 
without  the  distractions  of  a  normal 
business  day  and  that  such 
conununications  will  fall  within  the 
scope  of  permissible  disclosures  as    -\ 
provided  by  Exchange  rules,  specialists 
will  be  required  to  either  make  contacts 


» 15  U.S.C.  788(b)(1). 


2  17CFR240.19b-4. 

3  See  letter  from  William  Floyd-Jones,  Assistant 
General  Counsel,  Amex,  to  Katherine  England. 
Assistant  Director,  Division  of  Marltet  Regulation, 
Commission,  dated  (anuary  14.  2003  ("Amendment 
No.  1").  Amendment  No.  1  clarified  in  the  proposed 
rule  text  th4t  contacts  by  exchange  specialists  to 
issuers  or  representatives  of  member  organizations 
will  be  conducted  either  off  the  Exchange  floor  or, 
if  on  the  Exchange  floor,  outside  of  normal  auction 
market  business  hours. 

*  Securities  Exchange  Act  Release  No.  47281 
(January  29,  2003),  68  FR  5941. 

*  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c{0. 

•15  U.S.C.  78f[b)(5). 

'  The  Performance  Committee  would  be 
responsible  for  taking  appropriate  remedial  action 
in  die  event  that  a  specialist  fails  to  meet  the 
Directive  marketing  standards. 
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off  the  Exchange  Floor,  or,  if  on  the 
Exchange  Floor,  outside  of  regular 
auction  market  business  hours.  Finally, 
speciahsts  will  be  required  to  maintain 
records  of  these  contacts,  which  will  be 
reviewed  by  Amex  staff. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-Amex-2002- 
48)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-6246  Filed  3-14-03;  8:45  am] 

BILUNO  COM  ■010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaa*  No.  34-47478;  nie  No.  SR-NASD- 
2003-28] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Establishing  a  Thirty-Day 
Waiver  of  Certain  ViewSulte  Data 
Services  Fees  Assessed  Under  NASD 
Rule  701 0(q) 

March  10.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  3, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  waive  for  thirty 
calendar  days  certain  fees  assessed 
under  NASD  Rule  7010(q)  upon 
distributors  for  each  new  subscriber  to 
Nasdaq  ViewSuite  products.  Proposed 


new  language  is  in  italics;  proposed 
deletions  are  in  brackets,^ 


Rule  7010.    Charges  for  Services  and 
Equipment 

(a)-{p)  No  Change. 

(q)  Nasdaq  Data  Entitlement  Packages: 

(1)  Depth  View  and  Power  View — 

(A)  No  Change.  , 

(B)  No  Change. 

(C)  No  Change. 

(D)  Thirty-Day  Free-Trial  Offer 
Nasdaq  mil  offer  all  new  individual 
subscribers  and  potential  new 
individual  subscribers  a  30-day  waiver 
of  the  fees  for  any  ViewSuite  service 
(Depth  View  or  Power  View)  that  such 
subscriber  or  potential  subscriber 
chooses  to  try  for  the  30-day  period. 
This  waiver  does  not  include  fees 
assessed  for  the  NQDS  service.'*  This  fee 
waiver  period  will  be  applied  on  a 
rolling  basis,  determined  by  the  date  on 
which  a  new  individual  subscriber  or 
potential  individual  subscriber  is  first 
entitled  by  a  distributor  to  receive 
access  to  Depth  View  or  Power  View.  A 
distributor  may  only  provide  this  waiver 
to  a  specific  individual  subscriber  once. 

(i)  Depth  View.  For  the  period  of  the 
offer,  the  Depth  View  fee  of  $50  per 
professional  user  and  $25  per  non- 
professional user  will  be  waived. 

(ii)  PowerView.  For  the  period  of  the 
offer,  the  PowerView  fee  of  $45  per 
professional  user  and  $20  per  non- 
professional user  will  be  waived. 

(2)  Total  View— 

(A)  No  Change. 

(B)  No  Change. 

(C)  30-Day  Free-Trial  Offer.  Nasdaq 
will  offer  all  new  individual  subscribers 
and  potential  new  individual 
subscribers  a  30-day  waiver  of  the  fees 
for  TotalView.  This  waiver  does  not 
include  fees  assessed  for  the  NQDS 
service.^  This  fee  waiver  period  will  be 
applied  on  a  rolling  basis,  determined 
by  the  date  on  which  a  new  individual 
subscriber  or  potential  individual 
subscriber  is  first  entitled  by  a 
distributor  to  receive  access  to 
TotalView.  A  distributor  may  only 


•15  U.S.C.  788(b)(2). 
»17€FR  200.3O-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 


^  Simultaneous  with  this  proposed  rule  change, 
Nasdaq  has  submitted  SR-NASD-2003-27  which 
proposes  the  addition  of  NASD  Rule  7010(q)(3)  and 
(q)(4),  two  pilot  pricing  initiatives  for  the  ViewSuite 
products.  These  two  filings  are  completely 
independent  and  the  approval  or  rejection  of  one 
has  no  affect  on  the  rule  language  proposed  in  the 
other. 

*  The  NQDS-only  fees  (incremental  to  the  Level  1 
charges)  are  $30  for  professional  users  and  $9  for 
non-professional  users. 

'  The  NQDS-only  fees  (incremental  to  the  Level  1 
charges)  are  $30  for  professional  issuers  and  $9  for 
non-professional  users. 


provide  this  waiver  to  a  specific 
individual  subscriber  once. 

(i)  For  the  period  of  the  offer,  the 
TotalView  fee  of  $120  per  professional 
user  and  $141  per  non-professional  user 
will  be  waived. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
summaries,  set  forth  below  in  sections 
A,  B,  and  C,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  launch  of  SuperMontage, 
Nasdaq's  integrated  quotation  and 
execution  system,  vastly  expanded 
Nasdaq's  ability  to  offer  market  data  to 
market  participants  that  choose  to 
display  trading  interest  on  Nasdaq  that 
goes  beyond  the  best  bid  and  offer: 
Nasdaq  Depth  View,  PowerView,  and 
TotalView,  collectively  referred  to  as  the 
"ViewSuite"  products,  offer  a  wide 
array  of  quotation  information  to  market 
data  vendors  and  broker/dealer 
distributors.  Depth  View  shows  the 
aggregate  size,  by  price  level,  of  all 
Nasdaq  market  participants'  attributed 
and  unattributed  quotations/orders  that 
are  in  the  top  five  price  levels  in 
SuperMontage.  PowerView  bundles  the 
Nasdaq  Quotation  Dissemination 
Service  or  "NQDS"  and  DepthView. 
TotalView  offers  the  PowerView 
services  plus  all  Nasdaq  market 
participants'  attributed  quotations/ 
orders  that  are  in  the  top  five  price 
levels  in  SuperMontage,  in  addition  to 
the  aggregate  size  of  all  unattributed 
quotes/ orders  at  each  of  the  top  five 
price  levels. 

On  November  18,  2002,  the 
Commission  approved  a  rule  proposal 
that  established  fees  assessed  for  the 
ViewSuite  products,  which  are  offered 
exclusively  through  distributors.*^ 
DepthView  is  offered  through 
distributors  to  professional  subscriber^ 
for  $50  per  month  per  controlled 


»  See  Securities  Exchange  Act  Release  No.  46843 
(Nov.  18.  2002).  67  FR  70471  (Nov.  22,  2002). 
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device  ^  and  to  non-professional 
subscribers  for  $25  per  month  per 
controlled  device,  plus  $1,000  per 
distributor  per  month.  PowerView  is 
offered  through  distributors  to 
professional  subscribers  for  $75  per 
month  per  controlled  device  and  to  non- 
professional subscribers  for  $29  per 
month  per  controlled  device,  plus 
$1 ,000  per  month  per  distributor. 
TotalView  is  offered  through 
distributors  to  professional  subscribers 
for  $150  per  month  per  controlled 
device  and  to  non-professional 
subscri))ers  for  $150  per  month  per 
controlled  device,  plus  $7,500  per 
month  per  distributor." 

In  order  to  increase  the  availability  of 
the  ViewSuite  Products  within  the 
securities  industry,  Nasdaq  proposes  to 
waive  all  fees  that  are  incremental  to  the 
NQDS  fees  assessed  upon  distributors 
for  new  individual  subscribers  to  each 
ViewSuite  product  for  a  period  of  up  to 
30  days.  Nasdaq  has  repeatedly  been 
asked  to  offer  a  free  trial  period  so  that 
potential  subscribers  can  test  the 
ViewSuite  products  before  committing 
to  subscribe.  Based  upon  these  requests, 
Nasdaq  believes  that  offering  a  free  trial 
period  will  make  this  data  more  widely 
available  and  enable  ViewSuite  to  reach 
viability  sooner.  This  fee  waiver  period 
would  be  applied  on  a  rolling  basis, 
determined  by  the  date  on  which  a  new 
individual  subscriber  or  potential 
individual  subscriber  contacts  a 
distributor  to  receive  access  to  a 
ViewSuite  product.  A  new  individual 
subscriber  who  has  already  signed  a 
Level  1  or  NQDS  agreement  would  not 
be  obligated  to  sign  any  additional 
agreement  or  addendum  regarding  the 
ViewSuite  product(s)  until  and  unless 
he  or  she  decided  to  continue  to 
subscribe  to  such  product(s)  after  the 
expiration  of  the  free  trial  period. 
Nasdaq  believes  that  this  waiver  is  fair 
and  non-discriminatory  because  it 
applies  to  all  potential  subscribers  to 
ViewSuite  products. 

The  fee  waiver  only  covers  the  fees 
assessed  for  the  ViewSuite  product(s) 
over  and  above  the  NQDS  charges 
because  NQDS  is  currently  a  product 
covered  and  shareable  under  the  UTP 


'  A  "controlled  device"  is  defined,  in  footnote 
one  of  Rule  7010(q),  as  any  device  that  a  distributor 
of  the  Nasdaq  Data  Entitlement  Package(s)  permits 
to:  (a)  access  the  information  in  the  Nasdaq  Data 
Entitlement  Package(s);  or  (b)  communicate  with 
the  distributor  so  as  to  cause  the  distributor  to 
access  the  information  in  the  Nasdaq  Data 
Entitlement  Package(s). 

»  To  comply  with  the  SEC  Vendor  Display  Rule, 
distributors  must  also  provide  their  controlled 
devices  with  the  Level  1  service,  separately  priced 
at  $20  per  professional  user  and  capped  at  $1  p^r 
non-professional  user.  The  Level  1  charges  are  not 
included  in  the  fees  discussed  in  this  filing. 


Plan.  All  fees  (including  fee  waivers)  for 
data  services  covered  under  the  UTP 
Plan  are  subject  to  review  and  approval 
by  the  UTP  Plan  Participants,  and 
therefore  are  not  solely  governed  by 
Nasdaq.  Therefore,  Nasdaq  chooses  to 
offer  a  waiver  only  to  those  fees 
assessed  for  the  portion  of  the 
ViewSuite  data  services  that  are  solely 
governed  by  Nasdaq. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,^  in 
general,  and  with  section  15A(b)(5)  of 
the  Act,i°  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees,  dues,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the- 
provisions  of  section  15A(b)(5)"  and 
15A(b)(6)i2  of  the  Act.  Section  15A(b)(5) 
requires  the  equitable  allocation  of 
reasonable  fees  and  charges  among 
members  and  other  users  of  facilities 
operated  or  controlled  by  a  national 
securities  association.  Section  15A(b)(6) 
requires  rules  that  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities 
and  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
Nasdaq  believes  that  this  program 
involves  a  reasonable  fee  assessed  only 
to  users  and  other  persons  utilizing  the 
system  and  will  provide  useful 
information  to  all  direct  and  indirect 
subscribers  on  a  non-discriminatory 
basis. 

B.  Self-Regulatory  Organization's  ■ 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  on  the  proposed 
rule  change  contained  in  this  filing. 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  13  and  Rule  19b-4(f)(6)  '* 
thereunder  because  the  proposal:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the  .  ^ 

protection  of  investors  and  the  piiblic     ^ 
interest.  Nasdaq  gave  the  Commission 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  the  rule  filing  - . 
will' establish  a  Vplimtary  program 
available  to  all  Nasdaq  distributors  that 
may  increase  the  availability  and 
distribution  of  market  data.  The 
voluntary  program  applies  to  market 
data  that  Nasdaq  offers  exclusively  to 
distributors  and  not  directly  to 
individual  investors.  In  addition, 
acceleration  of  the  operative  date  will 
permit  Nasdaq  to  establish  the  fee 
waiver  program  immediately-  For  these 
reasons,  the  Commission  designates  the 
proposal  to  be  effective  and  operative 
upon  filing  with  the  Commission.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


9  15  U.S.C.  780-3. 

'"15  U.S.C.  78o-3(bM5). 

>'/d. 

"  15  U.S.C.  78o-3(b)(6). 


'M5  U.SX.  78s(b)(3)(A). 

'« 17  CF/240.19b-4(f)(6). 

"  For  purposes  onjy  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(0. 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Cominission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-28  and  should  be 
submitted  by  April  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-6243  Filed  3-14-03;  8:45  am) 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47481;  File  No.  SR-NASD- 
2003-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Regarding  the  Automated 
Confirmation  Transaction  Service 
("ACT')  Worltstation 

March  11,2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciu'ities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  March  3, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
'in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  section 
19(b)(3)(A)  of  the  Act,^  and  rule  19b- 
4(f)(6)  thereunder,'*  which  renders  the 
proposal  effective  upon  filing  with  the 


Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  introduce  a  new 
product  known  as  the  ACT  Workstation. 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

6100.     AUTOMATED  CONFIRMATfON 
TRANSACTION  SERVICE  (ACT) 

6110.     Definitions 

(a)-(e)  No  change. 

(h)  The  terms  "Gross  Dollar 
Thresholds"  or  "Super  Caps"  in  the  risk 
management  application  of  ACT  shall 
mean  the  daily  dollar  amounts  for 
purchases  and  sales  that  a  clearing 
broker  establishes  in  the  ACT  system  for 
each  correspondent  executing  broker 
that  may  be  raised  or  lowered  on  an 
inter-day  or  intra-day  basis.  If  the  value 
of  a  correspondent's  trades,  including 
those  aggregated  from  transactions  in  all 
automated  systems  owned  and  operated 
by  the  Association  or  its  subsidiaries, 
equals  or  exceeds  [the]  any  gross  dollar 
threshold[s],  the  system  will  alert  the 
clearing  broker. 

(i)-(k)  No  change. 

(1)  The  term  "Pre-alert"  shall  mean 
the  alert  notifying  the  correspondent 
executing  broker  and  the  clearing  broker 
that  the  correspondent  executing  broker 
has  equaled  or  exceeded  70%  of  [the] 
any  purchase  or  sale  gross  dollar 
araount[s].  The  Association  reserves  the 
right  to  modify  the  percentage  of  the 
pre-alert  as  necessary  and  upon  prior 
notification  to  the  ACT  Participants. 

(m)-(n)  No  change. 

(o)  The  term  "Single  Trade  Limit" 
shall  mean  the  pre-established  dollar 
amount  [established  by  the  Association] 
for  a  single  trade  that  enables  an  ACT 
clearing  firm  to  review  the  trade  before 
it  is  obligated  to  clear  the  trade.  When 
a  correspondent  executing  broker 
negotiates  a  trade  that  equals  or  exceeds 
the  Single  Trade  Limit,  its  clearing 
broker  shall  have  a  period  of  fifteen  (15) 
minutes  to  review  and  agree  or  decline 
to  act  as  principal  for  clearing  that  trade. 
[Initially,  the  Single  Trade  Limit  shall 
be  set  at  $1,000,000]  The  Association 
reserves  the  right  to  modify  the  [dollar 


••17  CFR  20O.3O-3(a)(  12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
»15  U.S.C.  78s(b)(3)(A). 
<17CFR240.19b-»(f)(6). 


^  Nasdaq  provided  the  Commission  with  notice  of 
its  intent  to  file  the  proposed  rule  change  on 
January  9,  2003.  Nasdaq  has  ask6d  the  Commission 
to  waive  the  30-day  operative  delay.  See  Rule  19b- 
4(n(6j(iii).  17  CFR  240.19b-4(n(6)(iii).  The 
Commission  has  decided  not  to  waive  the  30-day 
operative  delay. 


amount  of  the  Single-Trade  Limit  or  the] 
time  frame  for  clearing  broker  review  as 
necessary  and  upon  prior  notification  to 
the  ACT  Participants. 

(p)  No  change. 

6120.     Participation  in  ACT 

(a)  No  change. 
(b)(l)-(3)  No  change. 

(4)  Clearing  Broker  Obligations 

(A)  No  change. 

(B)  ACT  clearing  brokers  may  utilize 
the  ACT  Risk  Management  functidns 
upon  execution  of  the  ACT  Participant 
Risk  Management  Agreement.  Cleeu-ing 
brokers  4hat  utilize[d]  the  ACT  Risk 
Management  functions  may  establish  for 
each  correspondent  executing  broker 
daily  Gross  Dollar  Thresholds  and  may 
raise  or  lower  the  thresholds  on  an 
inter-day  or  intra-day  basis.  ACT 
clearing  brokers  will  receive  a  system 
alert  when  a  correspondent  executing 
broker  equals  or  exceeds  [its]  any  gross 
dollar  threshold[s],  and  will  also  receive 
a  system  pre-alert  when  a  correspondent 
executing  broker  equals  or  exceeds  70% 
of  [the]  any  daily  threshold[s]. 

(C)  For  trades  effected  by  a 
correspondent  executing  broker  that 
equal  or  exceed  [the  ACT  system's]  a 
Single  Trade  Limit  [of  $1,000,000], 
clearing  brokers  have  fifteen  (15) 
minutes  from  the  time  of  trade  report 
input  to  ACT  to  review  the  trade  and 
accept  or  decline  to  act  as  principal  to 
the  trade.  If  the  clearing  broker  does  not 
make  an  affirmative  acceptance  or 
declination  of  the  trade  "report  within 
fifteen  (15)  minutes,  the  trade  report 
will  be  subject  to  [normal  ACT 
processing  and  the  clearing  broker  will 
be  obligated  to  act  as  principal  for  the 
trade)  processing  in  accordance  with  the 
pre-established  criteria  described  in 
Rule  6150(b)(6). 


6150.     ACT  Risk  Management 
Fimctions 

(a)  No  change. 

(b)  If  a  clearing  broker  volimtarily 
uses  ACT  risk  management,  the  ACT . 
system  will  provide  the  following  risk 
management  capabilities  to  clearing 
brokers  that  have  executed  an  ACT 
Participant  Risk  Management 
Agreement: 

(1)  Trade  File  Scan 

Clearing  brokers  will  be  able  to  scan 
the  trading  activities  of  their 
correspondent  executing  brokers 
through  a  Nasdaq  terminal. 
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(2)  Gross  Dollar  Thresholds  {"Super 
Caps")  and  Sizeable  Limits 

Clearing  brokers  will  be  able  to 
establish,  on  an  inter-day  or  intra-day 
basis,  gross  dollar  thresholds  (also 
known  as  "Super  Caps")  for  purchases 
and  sales  for  their  correspondent 
executing  brokers  [,  and  the  ACT  system 
will  alert  the  clearing  broker  and  its 
correspondent  if  the  correspondent's 
trading  activity  equals  or  exceeds  either 
threshold].  When  any  of  a 
correspondent's  gross  dollar  thresholds 
are  exceeded,  notice  will  be  furnished  to 
the  clearing  broker,  and  any  trade  in 
excess  of  an  applicable  "sizeable  limit" 
that  is  negotiated  by  the  correspondent 
will  be  subject  to  review  by  the  clearing 
broker  until  such  time  as  the 
correspondent's  trading  activity  no 
longer  exceeds  a  gross  dollar  threshold. 
Specifically,  the  clearing  broker  will 
have  15  minutes  from  execution  to 
review  any  single  trade  negotiated  by 
the  correspondent  that  equals  or 
exceeds  the  applicable  sizeable  limit  in 
order  to  decide  to  act  as  principal  for 
the  trade  or  to  decline  to  act  as 
principal.  If  the  clearing  broker  does  not 
affirmatively  accept  or  decline  the 
"sizeable  trade,"  at  the  end  of  15 
minutes  the  system  will  act  in 
accordance  with  pre-established 
processing  criteria,  as  described  below. 

(A)  ACT  Workstation  Users. 

(i)  Clearing  brokers  that  use  the  ACT 
Workstation  may  establish  gross  dollar 
thresholds  and  sizeable  limits  for  each 
of  their  correspondent  executing 
brokers.  They  may  establish  different 
gross  dollar  thresholds  and  sizeable  . 
limits  for  each  type  of  security  [i.e., 
Nasdaq  National  Market,  Nasdaq 
SmallCap  Market,  Consolidated 
Quotations  Service,  or  OTC  Bulletin 
Board),  as  well  as  an  aggregate  gross 
dollar  threshold  and  sizeable  limit  for 
all  types  of  securities. 

(ii)  Notice  will  be  provided  to  all  ACT 
Participants  when  a  correspondent's 
aggregate  gross  dollar  threshold  is 
exceeded,  but  will  be  provided  solely  to 
the  clearing  broker  if  the  gross  dollar 
threshold  for  a  type  of  security  is 
exceeded.  ~~ 

.  (Hi)  Clearing  brokers  that  use  the  ACT 
Workstation  may  also  establish  the 
default  processing  criteria  that  will 
apply  to  sizeable  trades  when  a 
correspondent's  gross  dollar  threshold 
has  been  exceeded:  the  clearing  broker 
may  specify  that  after  15  minutes,  if  the 
clearing  broker  does  not  affirmatively- 
accept  or  decline  the  trade,  such  trades 
should  be  either  automatically  declined 
or  automatically  subjected  to  normal 
ACT  processing  in  which  the  clearing 


broker  will  act  as  principal  to  clear  the 
trades. 

(B)  Other  ACT  Risk  Management 
Users. 

(i)  Clearing  brokers  that  do  not  use  the 
ACT  Workstation  may  establish 
aggregate  gro^s  dollar  thresholds  for 
each  of  their  correspondent  executing 
brokers,  but  may  not  establish  gross 
dollar  thresholds  for  each  type  of 
security  (i.e.,  Nasdaq  National  Market, 
Nasdaq  SmallCap  Market,  Consolidated 
Quotations  Service,  or  OTC  Bulletin 
Board). 

(ii)  Notice  will  be  provided  to  all  ACT 
Participants  when  a  correspondent's 
aggregate  gross  dollar  threshold  is 
exceeded. 

(Hi)  The  sizeable  limit  is  $200,000  for 
all  clearing  brokers  that  do  not  use  the 
ACT  Workstation.  When  a 
correspondent's  aggregate  gross  dollar 
threshold  is  exceeded,  no  trade  in 
excess  of  the  sizeable  limit  will  be- 
accepted  for  ACT  processing  unless  the 
clearing  broker  accepts  the  trade  within 
15  minutes  of  execution. 

(3)  Gross  Dollar  Threshold  Pre- Alert 

[In  addition  to  the  gross  dollar 
threshold  alert,  t]7he  ACT  system  will 
also  alert  the  clearing  broker  and  its 
correspondent  when  the 
correspondent's  trading  activity  equals 
or  exceeds  70%  of  [either]  any  gross 
dollar  threshold  established  by  the 
clearing  broker  for  that  correspondent. 

(4)  End  of  Day  Recap 

Clearing  brokers  that  access  ACT 
through  computer  interface  will  be  able 
to  receive  an  end  of  day  recap  of  all 
trade  detail  information  of  their 
correspondents. 

(5)  Oi»-line  Review 

Clearing  brokers  that  access  ACT 
through  computer  interface  will  be  able 
to  receive  intra-day  activity  of  their 
correspondents  as  it  is  reported. 

(6)  Single  Trade  Limit 

Clearing  brokers  will  have  15  minutes 
from  trade  report  input  to  ACT  to 
review  any  single  trade  executed  by 
their  correspondent  executing  brokers 
that  equals  or  exceeds  [$1,000,000]  a 
pre-established  limit  in  order  to  decide 
to  act  as  principal  for  the  trade  or  to 
decline  to  act  as  principal.  If,  however, 
the  clearing  firm  does  not  affirmatively 
accept  or  decline  the  trade,  at  the  end- 
of  15  minutes  the  system  will  act  in 
accordance  with  pre-established 
processing  criteria,  as  described  below 
[subject  the  trade  to  normal  ACT 
processing  and  the  clearing  firm  will  be 
obligated  to  act  as  principal  to  clear  the 
trade]. 


(A)  ACT  Workstation  Users.  Clearing 
brokers  that  use  the  ACT  Workstation 
may  establish  single  trade  limits  for 
each  of  their  correspondent  executing 
brokers,  and  may  establish  different 
limits  for  each  type  of  security  (i.e., 
Nasdaq  National  Market,  Nasdaq 
SmallCap  MaHcet,  Consolidated 
Quotations  Service,  or  OTC  Bulletin 
Board).  Such  clearing  brokers  may  also 
establish  the  default  processing  criteria 
that  will  apply  to  trades  that  exceed  the 
single  trade  limit  after  15  minutes  if  the 
clearing  broker  does  not  affirmatively 
accept  or  decline  the  trade;  the  clearing 
broker  may  specify  that  such  trades 
should  be  either  automatically  declined 
or  automatically  subjected  to  normal 
ACT  processing  in  which  the  clearing 
broker  will  act  as  principal  to  clear  the 
trades. 

(B)  Other  ACT  Risk  Management 
Users.  For  clearing  brokers  Uiat  do  not 
use  the  ACT  Workstation,  the  single 
trade  limit  is  $1,000,000.  If  such  a 
clearing  broker  does  not  affirmatively 
accept  or  decline  a  trade  that  exceeds 
the  single  trade  limit,  at  the  end  of  15 
minutes  the  system  will  subject  the  trade 
to  normal  ACT  processing  and  the 
clearing  broker  will  be  obligated  to  act 
as  principal  to  clear  the  trade. 

[(g)  Super  Cap] 

[The  Super  Cap  is  set  at  two  times  the 
gross  dollar  thresholds  for  purchases 
and  sales,  but  in  no  event  less  than  , 
$1,000,000.  When  a  correspondent's 
super  cap  is  exceeded,  notice  will  be 
furnished  to  ACT  participants  and  no 
trade  in  excess  of  $200,000  wrill  be 
accepted  for  ACT  processing  unless  the 
clearing  broker  accepts  the  trade  within 
15  minutes  of  execution.) 


7000.     CHARGES  FOR  SERVICES  AND 
EQUIPMENT 

7010.    System  Services 

(a)-(f)  No  change. 

(g)  Automated  Confirmation 
Transaction  Service 

The  following  charges  shall  be  paid 
by  the  participant  for  use  of  the 
Automated  Confirmation  Transaction 
Service  (ACT): 

Transaction  Related 
Charges: 

Comparison  $0.0144/side  per  100 

shares  (minimum 
400  shares;  max- 
♦  imum  7.500       • 

shares) 
Automated  Give-     $0.029/side 

Up. 
Late  Report—  $0.288/side 

T+N. 
Browse/query  ....     $0.288/query* 

Terminal  fee  S57.00/month  (ACT 

only  terminals) 


12728 


Federal  Register/ Vol.  68,  No.  51 /Monday,  March  17,  2003 /Notices 


CTCI  fee ,.... 

(Nasdaq] 
WebUnk  ACT. 


Trade  reporting 


Risk  Management 
Charges. 


Corrective  Trans- 
action Charge. 


ACT  Workstation 


$575.00/nionth 

$300/month  (full 
functionality)  or 
$150/month  (up  to 
an  average  of 
twenty  trans- 
actions per  day 
each  month)** 

$0.029/side  (applica- 
ble only  to  report- 
able transaction 
not  subject  to 
trade  comparison 
through  ACT)** * 

$0.035/side  and 
$17.25/month  per 
correspondent  firm 
(maximum 
SlO.OOO/month  per 
correspondent 
firm) 

$0.25/Cancel,  Error. 
Inhibit,  Kill,  or 
'No'  portion  of  No/ 
Was  transaction, 
paid  by  reporting 
side; 

$0.2S/Break,  Oecline 
transaction,  paid 
by  each  party 

S525/logon/ 
month"" 

*  Each  ACT  query  incurs  the  S0.288  fee; 
however,  the  first  accept  or  decline  proc- 
essed for  a  transaction  is  free,  to  insure  that 
no  more  than  S0.288  is  charged  per  compari- 
son. Subsequent  queries  for  more  data  on 
the  same  security  will  also  be  processed 
free.  Any  subseqiient  query  on  a  different  se- 
curity will  incur  the  $0,288  query  charge. 

**  For  the  purposes  of  this  service  only,  a 
transaction  is  defined  as  an  original  trade 
entry,  either  on  trade  date  or  as-of  trans- 
actions per  month. 

***The  trade  reporting  service  chaive  is 
applicable  to  those  trades  input  into  ACT  for 
reporting  purposes  only,  such  as  NSCC 
Qualified  Special  Representative  reports  and 
reports  of  internalized  transactions. 

""A  firm  that  uses  ACT  risk  manage- 
ment through  one  or  more  NWII  terminals 
when  the  ACT  Workstation  is  introduced 
will  be  eligible  to  evaluate  the  ACT 
Workstation  for  a  free,  three-month  trial  pe- 
riod, provided  that  the  firm  continues  to  pay 
charges  associated  with  its  NWII  terminal(s) 
during  that  period. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

ACT  is  an  automated  trade  reporting 
and  reconciliation  service  that  speeds 
the  post-execution  steps  of  price  and 
volume  reporting,  comparison,  and 
clearing  of  trades  completed  in  Nasdaq, 
OTC  Bulletin  Board,  and  other  over-the- 
counter  seciuities.  ACT  handles 
transactions  executed  through  Nasdaq's 
automated  trading  systems,  as  well  as 
transactions  negotiated  over  the 
telephone.  It  also  manages  post- 
execution  procedures  for  transactions  in 
exchange-listed  securities  that  are 
traded  in  the  Nasdaq  InterMarket. 

An  integral  part  oi  ACT  is  the  risk 
management  function.  The  ACT  risk 
management  function  provides  firms 
that  clear  for  other  firms  with  the 
capability  to  establish  acceptable  levels 
of  credit  for  their  introducing  firms. 
ACT  risk  management  also  enables 
clearing  brokers  to  monitor  buy/sell 
trading  activity  of  their  introducing 
firms,  establish  trading  thresholds, 
allow  or  inhibit  large  trades,  add  or 
delete  clearing  relationships,  and  access 
a  real-time  database  of  correspondent 
trading  activity.*' 

On  or  about  March  10,  2003,  Nasdaq 
will  be  introducing  the  ACT 
Workstation,  a  new  product  that  is 
designed  to  allow  clearing  firms  to 
access  the  ACT  risk  management 
function  without  using  an  NWII 
terminal.  In  conjunction  with  the 
launch  of  the  new  product,  Nasdaq  is 
also  making  several  minor  modifications 
to  the  ACT  risk  management  function, 
and  offering  certain  enhancements  to 
ACT  risk  management  that  will  be 
available  through  the  ACT  Workstation. 
Following  the  launch  of  the  ACT 
Workstation,  however,  ACT  risk 
management  will  continue  to  be 
available  through  NWII  terminals  and 
WebLink  ACT.^ 

Currently,  ACT  risk  management 
allows  users  to  receive  alerts  when  a 
correspondent  broker's  trading  activity 
exceeds  user-defined  gross  dollar 
thresholds.  In  addition,  when  a 
correspondent  broker's  trading  activity 
exceeds  a  "Super  Cap"  equal  to  twice  its 
gross  dollar  threshold,  ACT  provides 
notice  of  this  event  to  all  ACT 
participants  and  allows  the  clearing 
broker  to  decline  trades  compared 


through  ACT  that  are  in  excess  of 
$200,000  (known  as  "sizeable"  trades). 
Nasdaq  is  combining  the  functionality 
of  the  gross  dollar  threshold  and  the 
Super  Cap,  so  that  the  limit  on  sizeable 
trades  will  apply  whenever  a 
correspondent  broker's  trading  activity 
exceeds  its  gross  dollar  threshold.  In 
effect,  a  firm's  gross  dollar  threshold 
and  its  Super  Cap  will  be  the  same 
dollar  amount.  Nasdaq  has  made  this 
change  in  response  to  requests  fi-om 
ACT  risk  management  users,  who  view 
the  restriction  of  sizeable  trades  as  a 
more  meaningful  risk  management  tool 
than  the  alerts  associated  with  gross 
dollar  thresholds  in  the  current  system. 

Users  of  the  ACT  Workstation  will  be 
able  to  establish  gross  dollar  thresholds 
and  sizeable  limits  for  their 
correspondent  firms  that  vary  based  on 
the  type  of  security  being  traded  by  the 
correspondent  firm  {i.e.,  Nasdaq 
National  Market,  Nasdaq  SmallCap, 
OTC  Bulletin  Board,  or  CQS).  as  well  as 
aggregate  gross  dollar  thresholds  and 
sizeable  limits."  For  example,  a  clearing 
broker  might  establish  a  gross  dollar 
limit  of  $500,000  and  a  sizeable  limit  of 
$200,000  for  purchases  of  Nasdaq 
National  Market  securities,  and  lower 
limits  of  $200,000  and  $100,000  for  OTC 
Bulletin  Board  securities.  If  the 
$200,000  OTCBB  limit  was  exceeded, 
OTCBB  trades  in  excess  of  $100,000 
would  be  subject  to  review,  but  trades 
in  Nasdaq  National  Market  securities 
could  continue  vtrithout  review.  Nasdaq 
believes  that  this  enhancement,  which 
has  been  requested  by  many  ACT  risk 
management  users,  will  provide  clearing 
brokers  with  greater  flexibility  in 
managing  their  exposure  in  markets 
with  varying  degrees  of  liquidity  and 
risk.  The  clearing  broker  will  receive 
notice  when  a  gross  dollar  threshold  for 
a  particular  type  of  security  is  exceeded, 
and  all  ACT  participants  will  receive 
notice  when  an  aggregate  gross  dollar 
threshold  is  exceeded. 

Currently,  ACT  risk  management 
imposes  a  "single  trade  limit"  of 
$1,000,000.  When  a  trade  in  excess  of 
this  amount  is  negotiated  by  a 
correspondent  broker,  its  clearing  broker 
has  15  minutes  to  decide  whether  to 
accept  or  decline  the  trade.  If  the 
clearing  broker  takes  no  action,  the  trade 
is  automatically  accepted  for  normal 
ACT  processing.  The  ACT  Workstation 
will  allow  clearing  brokers  to  establish 
single  trade  limits  that  vary  based  on  the 
type  of  sectuity  (i.e.,  Nasdaq  National 


•See  NASD  Rule  6150. 

'  "WebLink  ACT"  is  Nasdaq's  new  name  for 
"Nasdaq  ACT,"  an  internet-based  version  of  ACT 
introduced  in  2001.  Securities  Exchange  Act 
Release  No.  43968  (February  IS.  2001).  66  FR  11342 
(February  23,  2001)  (SR-NASD-2001-05). 


•As  is  currently  the  case,  clearing  brokers  that 
use  ACT  risk  management  through  NWII  terminals 
or  WebLink  ACT  will  not  be  able  to  vary  gross 
dollar  thresholds  on  the  basis  of  the  type  of 
security,  nor  will  they  be  able  to  establish  a  sizeable 
limit  other  than  $200,000. 
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Market,  Nasdaq  SmallCap,  OTC  Bulletin 
Board,  tir  CQS),  and  to  specify  the 
"default"  processing  to  occur  if  the 
clearing  broker  does  not  acknowledge  a 
trade  in  excess  of  the  single-trade  limit 
within  15  minutes.  Thus,  the  clearing 
broker  may  s[>ecify  that  these 
"blockbuster"  sized  trades  will  be 
automatically  declined  (rather  than 
automatically  accepted)  if  the  clearing 
broker  does  not  act  within  15  minutes.^ 
ACT  Workstation  users  will  also  be  able 
to  specify  the  default  processing  for 
sizeable  trades  by  a  firm  that  has 
exceeded  its  gross  dollar  threshold. 

The  ACT  Workstation  will  also 
include  improvements  in  the  system's 
graphical  user  interface,  such  as 
customizable  screen  layouts,  siunmary 
screens,  and  pop-up  alerts.  Like  an 
NWn  terminal,  the  ACT  Workstation 
will  connect  to  Nasdaq  through 
Nasdaq's  application  programming 
interface  ("API").  In  fact,  firms  will  be 
able  to  download  the  ACT  Workstation 
software  directly  to  the  same  equipment 
that  ciuxently  serves  as  an  NWII 
terminal.  Accordingly,  transition  to  the 
new  product  will  be  easy  for  firms  to 
achieve.  ■ 

The  price  for  the  ACT  Workstation 
will  be  $525  per  logon  per  month. 
However,  for  the  first  three  months 
following  the  launch  of  the  new 
product,  Nasdaq  will  offer  the  ACT 
Workstation  to  existing  NWII  users  as  a 
complimentary  service.  This  will  allow 
current  users  to  test  the  new  product 
without  having  to  eliminate  their 
existing  NWII  terminals  or  pay 
simultaneously  for  both  products.'"  At 
the  end  of  the  three-month  period,  users 
mil  have  the  option  to  discontinue  use 
of  either  the  NWII  terminal  or  the  ACT 
Workstation,  or  to  pay  for  both. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposal  is 
consistent  with  the  provisions  of 
Section  15A  of  the  Act,"  in  general,  and 
with  Sections  15A(b)(5)  '^  and 
15A(b)(6) "  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 


^  For  clearing  brokers  that  use  ACT  risk 
management  through  NWII  terminals  or  WebLink 
ACT.  the  single  trade  limit  will  remain  SI  ,000,000 
for  all  types  of  securities,  and  trades  in  excess  of 
the  single  trade  limit  will  continue  to  be 
automatically  accepted  if  the  clearing  broker  does 
not  decline  them  within  IS  minutes. 

•°  As  noted  above,  the  ACT  Workstation  software 
can  be  downloaded  to  the  same  equipment  that 
serves  as  an  NWn  terminal.  Accordingly,  a  single 
computer  may  serve  as  both  an  NWII  terminal  and 
an  ACT  Workstation. 

•>  15  U.S.C  78t>-3. 

"15U.S.C.  78o-3(5). 

"  15  U.S.C  78o-3(6). 


persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls, 
and  promotes  just  and  equitable 
principles  of  trade,  fosters  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  removes  impediments  to  and 
perfects  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protects 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statenient  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfEectiveness  of  the 
PropcKed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  d&te  on  which  it  was  fileid,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act'*  and  rule  19b-4(f)(6)  thereunder.'^ 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  fiutherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conamission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  vn'itten 


statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  af 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  file 
nimiber  SR-NASD-2003-29  and  should 
be  submitted  by  April  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-6245  Filed  3-14-03;  8:45  am] 
BILUNO  CODE  S010-01-P 


SECURniES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47482;  File  No.  SR-NASO- 
2003-3^ 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Bid  Price  Test 
in  Nasdaq  Listing  Standards 

March  11.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  7. 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  the  Nasdaq  Stock 
Market,  hic.  ("Nasdaq")  filed  vdth  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  has 
designated  this  proposed  rule  change  as 
"non-controversial"  pursuant  to  Rule 
19b-4(f)(6)  of  the  Act,3  which  renders  it 
effective  immediately  upon  filing.  The 
Coounission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


» 15  U.S.C.  78s(b)(3)(A). 
« 17  CFR  240.19b-t(f)(6). 


«17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
'  17  CFR  240.19b-4(f)(6). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  has  proposed  to  modify  and 
extend  until  December  31,  2004,  the 
existing  pilot  program  relating  to 
compliance  periods  for  the  bid  price 
criteria  for  Nasdaq  National  Market  and 
Nasdaq  SmallCap  Market  issuers;  to 
eliminate  the  provision  which 
permitted,  on  a  pilot  basis,  certain 
companies  that  transferred  to  the 
SmallCap  Market  to  return  to  the 
Nasdaq  National  Market  under  the 
continued  inclusion  criteria;*  and  to 
permanently  modify  the  continued  bid 
price  requirement  for  certain  Nasdaq 
National  Market  issuers  by  requiring 
these  issuers  meet  a  $1  bid  price  instead 
of  the  existing  $3  requirement.  During 
the  pilot  period.  Nasdaq  will  assess  the 
effectiveness  of  these  changes. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 
***** 

4310.  Qualification  Requirements  for 
Domestic  and  Canadian  Securities 

To  qualify  for  inclusion  in  Nasdaq,  a 
security  of  a  domestic  or  Canadian 
issuer  shall  satisfy  all  applicable 
requirements  contained  in  paragraphs 
(a)  or  (b).  and  (c)  hereof 

(aMb)  No  change. 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
security  shall  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 

(l)-{7)  No  change. 

(8)(A)-(C)  No  change. 

(D)  A  failure  to  meet  the  continued 
inclusion  requirement  for  minimum  bid 
price  on  The  Nasdaq  SmallCap  Market 
shall  be  determined  to  exist  only  if  the 
deficiency  continues  for  a  period  of  30 
consecutive  business  days.  Upon  such 
failiue,  the  issuer  shall  be  notified 
promptly  and  shall  have  a  period  of  180 
calendar  days  from  such  notification  to 
achieve  compliance.  If  the  issuer  has  not 
been  deemed  in  compliance  prior  to  the 
expiration  of  the  180  day  compliance 
period,  it  will  be  afforded  an  additional 
180  day  compliance  period,  provided 
that  on  the  180th  day  following 
notification  of  this  deficiency,  the  issuer 
meets  any  of  the  three  criteria  for  initial 
inclusion  set  forth  in  Rule  4310(c)(2)(A) 
based  on  the  issuer's  most  recent 
publicly  filed  financial  information.  // 
the  issuer  has  not  been  deemed  in 


*  An  issuer  that  has  transferred  to  the  Nasdaq 
SmallCap  Market  in  reliance  on  the  existing  pilot  *' 
rule  would  be  permitted  to  return  to  the  Nasdaq 
National  Market  under  the  terms  of  the  rule  in  effect 
at  the  time  of  transfer. 


compliance  prior  to  the  expiration  of  the 
second  180  day  compliance  period,  it 
will  be  afforded  an  additional  90  day 
compliance  period,  provided  that  on  the 
last  day  of  the  second  180  day 
compliance  period,  the  issuer  meets  any 
of  the  three  criteria  for  initial  inclusion 
set  forth  in  Rule  4310(c)(2)(Aj  based  on 
the  issuer's  most  recent  publicly  filed 
financial  information.  Compliance  can 
be  achieved  diuing  any  [either  180  day) 
compliance  period  by  meeting  the 
applicable  standard  for  a  minimum  of 
10  consecutive  business  days. 

(E)  No  change. 

(9)-(29)  No  change. 

(d)  No  change. 

4450.  Quantitative  Maintenance  Criteria 

After  designation  as  a  Nasdaq 
National  Market  security,  a  sectirity 
must  substantially  meet  the  criteria  set 
forth  in  paragraphs  (a)  or  (b),  and  (c), 
(d),  (e),  (f),  (g),  (h)  or  (i)  below  to 
continue  to  be  designated  as  a  national 
market  system  security.  A  seciuity 
maintaining  its  designation  under 
paragraph  (b)  need  not  also  be  in 
compliance  with  the  quantitative 
maintenance  criteria  in  the  Rule  4300 
series. 

(a)  No  change. 

(b)  Maintenance  Standard  2 — First 
Class  of  Common  Stock,  Shares  or 
Certificates  of  Beneficial  Interest  of 
Trusts,  Limited  Partnership  Interests  in 
Foreign  or  Domestic  Issues  and 
American  Depositary  Receipts 

(l)-(3)  No  change. 
(4)  Minimum  bid  price  per  ^are  of 
l$3l  W; 
(5)-(6)  No  change. 
(cMd)  No  change. 

(e)  Compliance  Periods. 

(1)  No  change. 

(2)  [For  issuers  subject  to  the  $1.00 
bid  price  requirement  under 
Maintenance  Standard  1  or  the  $3.00 
bid  price  requirement  under 
Maintenance  Standard  2,  a]  A  failure  to 
meet  the  continued  inclusion 
requirement  for  minimum  bid  price 
shall  be  determined  to  exist  only  if  the 
deficiency  continues  for  a  period  of  30 
consecutive  business  days.  Upon  such 
failure,  the  issuer  shall  be  notified 
promptly  and  shall  have  a  period  of  180 
[90]  calendar  days  from  such 
notification  to  achieve  compliance. 
Compliance  cjm  be  achieved  by  meeting 
the  applicable  standard  for  a  minimum 
of  10  consecutive  business  days  during 
the  180  [90]  day  compliance  period. 
Nasdaq  may,  in  its  discretion,  require  an 
issuer  [under  Maintenance  Standard  1] 
to  maintain  a  bid  price  of  at  least  $1.00 
per  share  for  a  period  in  excess  often 
consecutive  business  days,  but  generally 
no  more  than  20  consecutive  business 


days,  before  determining  that  the  issuer 
has  demonstrated  an  ability  to  maintain 
long-term  compliance.  In  determining 
whether  to  monitor  bid  price  beyond  ten 
business  days,  Nasdaq  will  consider  the 
following  four  factors:  (i)  Margin  of 
compliance  (the  amount  by  which  the 
price  is  above  the  $1.00  minimum 
standard);  (ii)  trading  volume  (a  lack  of 
trading  volume  may  indicate  a  lack  of 
bona  fide  market  interest  in  the  security 
at  the  posted  bid  price);  (iii)  the  market 
maker  montage  (the  number  of  market 
makers  quoting  at  or  above  $1.00  and 
the  size  of  their  quotes);  and,  (iv)  the 
trend  of  the  stock  price  (is  it  up  or 
down). 

(3)-(4)  No  change. 

(fHh)  No  change. 

(i)  Transfers  between  The  Nasdaq 
National  and  SmallCap  Markets  For  Bid 
Price  Deficient  Issuers 

(1)  If  a  National  Market  issuer  has  not 
been  deemed  in  compliance  prior  to  the 
expiration  of  [the  90  day]  a  compliance 
period  for  bid  price  or  otherwise  so 
chooses,  it  may  transfer  to  The  Nasdaq 
SmallCap  Market,  provided  that  it  meets 
all  applicable  requirements  for 
continued  inclusion  on  the  SmallCap 
Market  set  forth  in  Rule  4310(c)  (other 
than  the  minimum  bid  price 
requirement  of  Rule  4310(c)(4))  or  Rule 
4320(e),  as  applicable.  A  Nasdaq 
National  Market  issuer  transferring  to 
The  Nasdaq  SmallCap  Market  must  pay 
the  entry  fee  set  forth  in  Rule  4520(a). 
The  issuer  may  also  request  a  hearing  to 
remain  on  The  Nasdaq  National  Market 
pursuant  to  the  Rule  4800  Series. 

(2)  Following  a  transfer  to  The  Nasdaq 
SmallCap  Market  pursuant  to  paragraph 
(1),  a  domestic  or  Canadian  Nasdaq 
National  Market  issuer  [under 
Maintenance  Standard  1]  will  be 
afforded  the  remainder  of  [the  initial] 
any  [180  day]  compliance  period  set 
forth  in  Rule  4310(c)(8)(D)  as  if  the 
issuer  had  been  listed  on  The  Nasdaq 
SmallCap  Market  [and  may  thereafter  be 
eligible  for  the  subsequent  180  day 
compliance  period  pursuant  to  that 
rule].  The  [90  day  grace]  compliance 
periods  afforded  by  this  rule  and  any 
time  spent  in  the  hearing  process  will  be 
deducted  in  determining  the  length  of 
the  remaining  [from  the]  applicable 
[grace]  compliance  periods  on  The 
Nasdaq  SmallCap  Market.  [Any  issuer 
that  was  formerly  listed  on  The  Nasdaq 
National  Market,  and  which  transferred 
to  The  Nasdaq  SmallCap  Market 
pursuant  to  this  paragraph,  may  transfer 
back  to  The  Nasdaq  National  Market 
without  satisfying  the  initial  inclusion 
criteria  if  it  maintains  compliance  with 
the  $1  bid  price  requirement  for  a 
minimum  of  30  consecutive  business 
days  prior  to  the  expiration  of  the 
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compliance  periods  described  in  Ride 
4310(c)(8)(D)  and  if  it  has  continually 
maintained  compliance  with  all  other 
requirements  for  continued  listing  on 
The  Nasdaq  National  Market  since  being 
transferred.  An  issuer  qualifying  for 
such  a  transfer  pursuant  to  the 
maintenance  requirements  is  not 
required  to  pay  the  entry  fee  set  forth  in 
Rule  4510(a)  upon  transferring  back  to 
The  Nasdaq  National  Market.] 

[(3)  FoUowdng  a  transfer  to  The 
Nasdaq  SmallCap  Market  pursuant  to 
paragraph  (1),  an  issuer  formerly 
qualifying  for  listing  on  The  Nasdaq 
National  Market  under  Maintenance 
Standard  2  or  a  non-Canadian  foreign 
issuer,  which  is  not  subject  to  the  $1  bid 
price  requirement,  may  transfer  back  to 
The  Nasdaq  National  Market  without 
satisfying  the  initial  inclusion  criteria  if 
it  maintains  compliance  with  the 
applicable  bid  price  requirement  for 
continued  listing  on  The  Nasdaq 
National  Market  for  a  minimum  of  30 
consecutive  business  days  within  360 
days  following  the  notification  of  the 
initial  bid  price  deficiency,  and  if  it  has 
continually  maintained  compliance 
with  all  other  requirements  for 
continued  listing  on  The  Nasdaq 
National  Market  since  being  transferred. 
An  issuer  qualifying  for  such  a  transfer 
pursuant  to  the  maintenance 
requirements  is  not  required  to  pay  the 
entry  fee  set  forth  in  Rule  4510(a)  upon 
transferring  back  to  The  Nasdaq 
National  Market.] 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Following  the  extraordinary  market 
conditions  surroxmding  the  September 
11th  tragedy,  Nasdaq  implemented  a 
moratoriimi  on  enforcement  of  its  bid 


price  rules.s  In  January  2002, 
immediately  alter  the  moratorium 
ended,  Nasdaq  implemented  a  pilot 
program,  which  expires  at  the  end  of 
this  year,  to  extend  certain  compliance 
periods  applicable  to  the  bid  price  nde 
on  the  SmallCap  Market.^  Specifically, 
the  ciurent  pilot  program  extends  the 
bid  price  compliance  period  for 
SmallCap  Market  issuers  from  90  days 
to  180  days.  Thereafter,  SmallCap 
Market  issuers  are  allowed  an  additional 
180-day  compliance  period  if  they  meet 
heightened  requirements  based  upon 
certain  core  financial  initial  listing 
standards.  In  addition,  National  Market 
issuers  that  are  bid-price  deficient  are 
allowed  to  transition  to  the  SmallCap 
Market  and  benefit  frt>m  the  longer 
compliance  periods  it  affords,  as  long  as 
they  meet  SmallCap  Market  continued 
listing  standards  (virith  the  exception  of 
the  bid  price  requirement). 

After  careful  consideration,  Nasdaq 
continues  to  believe  that  the  bid  price 
requirements  are  a  valuable  measure  of 
compliance.  However,  Nasdaq  believes 
that  the  measurement  periods  for  the 
requirements  should  be  extended  and 
modified  to  provide  additional 
flexibility  to  both  National  Market  and 
SmallCap  Market  issuers  that  are 
engaged  in  turnaround  strategies  in 
what  Nasdaq  considers  to  be  a 
continuing  difficidt  and  historically 
unique  climate.  Nasdaq  proposes  that 
these  modifications  also  be  subject  to 
implementation  on  a  pilot  basis,  in 
order  to  allow  Nasdaq  to  assess  the 
efficacy  of  the  changes  and  whether  it 
is  appropriate  to  recommend  further, 
more  permanent  action. 

Specifically,  this  proposal  would 
modify  and  extend  the  pilot  as  follows: 

•  Extend  the  bid  price  grace  period 
for  all  National  Market  issuers  from  90 
calendar  days  to  180  calendar  days. 
Pursuant  to  a  separate  rule  filing,^ 
Nasdaq  also  will  propose  to  provide  an 
additional  180-calendar-day  compliance 
period  for  those  National  Market  issuers 
able  to  demonstrate  compliance  with 
the  core  National  Market  initial  listing 
criteria  (i.e.,  $30,000,000  in  equity; 
$75,000,000  in  market  value  of  listed 
securities;  $75,000,000  in  total  assets 
and  total  revenues;  or  $15,000,000  in 
equity  and  $1,000,000  in  income  fit)m 
continuing  operations  before  income 


taxes  in  the  most  recently  completed 
fiscal  year,  or  two  of  the  last  three  fiscal 
years); 

•  Maintain  the  initial  180-calendar- 
day  bid  pribe  compliance  period  for  all 
SmallCap  Market  issuers  as  well  as  the 
additional  180-day  compliance  period 
for  SmallCap  Market  issuers 
demonstrating  compliance  with  the  core 
SmallCap  Market  initial  listing  criteria 
(i.e.,  $5,000,000  in  equity;  $50,000,000 
in  market  value  of  listed  securities;  or 
$750,000  in  net  income  frtim  continuing 
operations  in  the  most  recenUy 
completed  fiscal  year,  or  two  of  the  last 
three  fiscal  years)  and  provide  an 
additional  90-day  compliance  period,  if 
the  issuer  maintains  compliance  with 
tt>e  heightened,  initial  inclusion  criteria 
noted  above,  as  measured  at  the  end  of 
each  compliance  period.  Pursuant  to  the 
separate  mle  filing.  Nasdaq  also  will 
propose  further  extensions  to  the  bid 
price  compliance  periods; 

•  Extend  the  expiration  date  of  the 
pilot  program  frtim  December  31.  2003, 
to  December  31,  2004. 

Nasdaq  believes  that  this  proposal  is 
consistent  with  the  public  interest 
because  it  conditions  entitlement  to  the 
extended  grace  periods  upon 
compliance  with  heightened 
requirements — core  financial  initial 
listing  standards."  rather  than  continued 
listing  standards.  Nasdaq  states, 
moreover,  that  these  extended 
compliance  periods  will  provide  issuers 
with  the  time  necessary  to  execute 
business  and  compliance  plans  that  can 
address  their  bid  price  deficiencies, 
which  Nasdaq  believes  in  many  cases 
may  be  attributable,  at  least  to  some 
degree,  to  the  challenging  economic 
conditions  and  continuing  market 
dowrntum.  Nasdaq  also  believes  that  this 
proposal  benefits  investors  by  lessening 
the  disruption  that  can  be  associated 
with  a  company's  move  from  the 
Nasdaq  Stock  Market  to  less  liquid  and 
regulated  markets.  However,  given  the 
extended  compliance  periods  proposed, 
Nasdaq  also  proposes  to  eliminate  the 
provision  that  permitted,  on  a  pilot 
basis,  certain  companies  that  transferred 
to  the  SmallCap  Market  to  return  to  the 
National  Market  under  the  continued 
inclusion  criteria.^ 

In  addition,  Nasdaq  proposes  to 
change  the  National  Market  continued    ■ 


*  See  Securities  Exchange  Act  Release  No.  44857 
(September  27,  2001).  66  FR  50485  (October  3, 
2001)  (SR-NASD-2001-61). 

6  See  Securities  Exchange  Act  Release  No.  45387 
(February  4.  2002),  67  FR  6306  (February  11,  2002) 
(SR-NASD-2002-13). 

'  This  rule  proposal  will  be  filed  pursuant  to 
Section  19(bM2)  of  the  Act.  15  U.S.C.  78s(b)(2),  and 
subject  to  public  notice  and  comment  prior  to  any 
Commission  action  on  such  proposal. 


■Of  course,  companies  will  not  be  obligated  to 
meet  the  requirements  in  NASD  Rules  4420(c)(6)(A) 
or  4310(c)(2)(A)(ii)  that  currently  traded  issuers 
meet  the  bid  price  and  market  value  of  listed 
securities  standards  prior  to  applying  for  listing  as 
these  requirements  apply  to  companies  not 
currently  listed  on  Nasdaq. 

«  An  issuer  that  has  transferred  to  the  SmallCap 
Market  in  reliance  on  the  existing  pilot  rule  woiUd 
be  permitted  to  return  to  the  National  Market  under 
the  terms  of  the  rule  in  effect  at  the  time  of  transfer. 
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listing  bid  price  requirement  from  $3  to 
$1  for  those  issuers  qualifying  for 
continued  listing  based  on  the  market 
value  of  listed  seciuities  or  total  assets 
and  total  revenue,  as  set  forth  in  NASD 
Rule  4450(b). '°  Nasdaq  does  not  believe 
that  any  material  additional  protection 
is  afforded  to  investors  as  a  result  of  the 
$3  bid  price  requirement.  Further, 
investors  and  issuers  are  often  confused 
by  the  dual  price  requirements.  Nasdaq 
notes  that  no  other  marketplace  has 
such  a  dual  price  requirement,  and  there 
are  only  about  40  issuers  ciirrently 
subject  to  the  $3  bid  price  requirement. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  1 5 A(b)(6)  of  the 
Act ' '  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and  to  protect  investors  and 
the  public  interest.  As  previously 
mentioned,  Nasdaq  is  proposing  this 
rule  change  to  allow  issuers  additional 
time  to  comply  with  the  bid  price 
requirements  if  they  demonstrate 
compliance  with  heightened  fmancial 
standards.  Under  the  proposed  pilot, 
issuers  meeting  heightened  standards 
will  have  additional  time  to  execute 
business  and  compliance  plans,  which 
Nasdaq  states  will  minimize  disruption 
to  investors  and  provide  greater 
transparency  and  consistency. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  would  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Nasdaq  asserts  that  the  proposed  rule 
change  is  effective  upon  filing  pursuant 
to  Section  19(b)(3)(A)  of  Uie  Act  '^  and 
paragraph  (f)(6)  of  Rule'19b-4 
thereunder, ' '  because  the  proposed  rule 
change:  (1)  Does  not  significanUy  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 


(3)  does  not  become  operative  for  30 
days  after  the  date  of  the  ftling,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.^^  Nasdaq  asserts  that  the 
proposed  rule  change  does  not  alter  the 
$1  minimum  bid  price  requirement,  but 
merely  extends  the  existing  compliance 
periods  applicable  to  this  requirement. 
Nasdaq  believes  that  the  proposed 
compliance  periods  are  generally 
comparable  to,  or  more  stringent  than, 
those  available  on  other  marketplaces 
and  already  approved  by  the 
Commission.  1^  Nasdaq  further  states 
that  the  proposal  to  change  the  National 
Market  continued  listing  bid  price 
requirement  from  $3  to  $1  for  those 
issuers  qualifying  for  continued  listed 
under  NASD  Rule  4450(b)  is  comparable 
to,  or  more  stringent  than,  bid  price 
requirements  currently  existing  on  other 
markets  and  already  approved  by  the 
Conunission.^^ 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  period, 
which  would  make  the  rule  operative 
immediately.  The  Conunission  finds 
that  it  is  consistent  with  the  protection 
of  investors  and  the  public  interest  to 
waive  the  30-day  pre-operative  period 
in  this  case.'^  The  Commission  believes 
that  no  purpose  would  be  served  by 
having  30  days  pass  before  the  rule 
becomes  operative  because,  issuers  and 
investors  could  become  confused  as  to 
which  grace  periods  applied  during  the 
intervening  period.  Allowing  the  rule  to 
become  operative  immediately  will 
allow  Nasdaq  to  explain  its  bid  price 
standards  more  clearly  to  issuers  that 
might  have  need  of  the  grace  period. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 


>°This  proposal  is  not  part  of  the  pilot  program 
discussed  above. 
"15  U.S.C.  78o-3(b)(6). 
"  15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19b-*(n(6) 


>*  In  addition,  Nasdaq  complied  with  thb 
requirement  in  Rule  19b-4(f)(6)  that  the  self- 
regulatory  organization  give  the  Commission 
written  notice  of  its  intent  to  file  the  proposed  rule 
change  at  least  Tive  business  days  prior  to  the  date 
of  filing  of  such  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission. 

>>  Nasdaq  states  that  the  proposed  compliance 
period  for  the  Nasdaq  National  Market  is  similar  to 
the  existing  compliance  period  available  on  the 
New  York  Stock  Exchange  CNYSE").  See  NYSE 
Rule  B02.01C.  Nasdaq  also  states  that  the  proposed 
compliance  period  for  the  Nasdaq  SmallCap  Market 
is  more  stringent  than  the  American  Stock 
Exchange  ("Amex"|  listing  standards,  which  do  not 
have  a  specific  minimum  price  requirement  or 
compliance  period.  See  Amex  Rule  1003(f)(v]. 

"The  proposed  $1  bid  price  is  the  same  as  the 
NYSE  continued  listing  requirement.  See  NYSE 
Rule  802.01C.  As  noted  above.  Amex  does  not  have 
this  requirement. 

■'For  purposes  only  of  accelerating  the  operative 
date  of  this  proposed  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Extphange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-34  and  should  be 
submitted  by  April  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-6344  Filed  3-14-03:  8:45  am) 

BHJJNO  CODE  S01IM>1-U 


DEPARTMENT  OF  STATE 

[Public  Notice-4310] 

60-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-4024,  American 
Citizens  Services  Internet  Based 
Registration  Service  (IBRS);  0MB 
Control  Number  1405-XXXX 

AGENCY:  Department  of  State. 

action:  Notice. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 


••17  CFR  2O0.3O-3(a)(12). 
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The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB:  Type  of  Request:  A 
new  Internet  Based  Information 
Collection  system  that  permits  U.S. 
citizens  who  travel  or  reside  abroad  to 
register  their  destination  and  emergency 
contacts  with  the  Department  of  State. 
This  facilitates  the  provision  of 
emergency  assistance  to  U.S.  citizens 
during  crisis  or  disaster. 

Originating  Office:  Bureau  of  Consular 
Afbirs,  Overseas  Citizens  Services  CA/ 
OCS. 

Title  of  Information  Collection: 
American  Citizens  Services  Internet 
Based  Registration  Service  (IBRS). 

Frequency:  Daily. 

Fonn  Number:  DS-4024. 

Respondents:  American  citizens 
traveling  and  residing  overseas. 

Estimated  Number  of  Respondents: 
(estimate)  3.2  million. 

Average  Hours  Per  Response:  (10 
minutes). 

Total  Estimated  Burden:  800,000. 

Public  comments  are  bemg  soUcited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

.    •  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

For  Additional  Information:  Public 
comments,  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Mike  Meszaros,  Bureau  of  Consular 
Affairs,  Overseas  Citizens  Services, 
Office  of  Policy  Review  and  Interagency 
Liaison,  1800  G  Street  NW., 
Washington,  DC  20520-^811  who  may 
be  reached  on  202-312-9750. 

Dated:  January  27,  2003. 
Maura  Harty, 

Assistant  Secretary,  Bureau  of  Consular 
Affairs,  Department  of  State. 
|FR  Doc.  03-6316  Filed  3-14-03;  8:45  am] 

BILLING  CODE  471 0-0»-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4271] 

Advisory  Committee  for  the  Study  of 
Eastern  Europe  and  ttte  Independent 
States  of  the  Former  Soviet  Union 
Notice  of  Meeting 

The  Department  of  State  announces 
that  the  Advisory  Committee  for  the 
Study  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  (Title  VIII)  will  convene  on 
Monday,  April  28,  2003,  beginning  at  10 
a.m.  in  Room  1408,  U.S.  Department  of 
State.  Harry  S  Tnunan  Building,  2201  C 
Street,  NW.,  Washington,  DC. 

The  Advisory  Committee  will 
recommend  grant  recipients  for  the  FY 
2003  competition  of  the  Program  for  the 
Study  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  in  connection  with  the  "Research 
and  Training  for  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union  Act  of  1983,  as  amended."  The 
agenda  will  include  opening  statements 
by  the  Chairman  and  members  of  the 
committee,  and,  within  the  committee, 
discussion,  approval,  and 
recommendation  that  the  Department  of 
State  negotiate  grant  agreements  with 
certain  "national  organizations  with  an 
interest  and  expertise  in  conducting 
research  and  training  concerning  the 
coimtries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
.  Union,"  based  on  the  guidelines 
contained  in  the  call  for  applications 
published  in  the  Federal  Register  on 
November  19,  2002.  Following 
committee  deliberation,  interested 
members  of  the  public  may  make  oral 
statements  concerning  the  Tide  VIII 
program  in  general. 

This  meeting  will  be  open  to  the 
public;  however,  attendance  will  be 
limited  to  the  seating  available.  Entry 
into  the  Harry  S  Truman  building  is 
controlled  and  must  be  arranged  in 
advance  of  the  meeting.  Those  planning 
to  attend  should  notify  Susan  Nelson, 
INR/RES,  U.S.  Department  of  State, 
(202)  736-4610  by  Wednesday,  April 
23,  2003,  providing  their  date  of  birth. 
Social  Security  Number,  and  any 
requirements  for  special  needs.  All 
attendees  much  use  the  2201  C  Street, 
NW.,  entrance  to  the  building.  Visitors 
who  arrive  without  prior  notification 
and  without  photo  identification  will 
not  be  admitted. 


Dated:  March  7,  2003. 
Kenneth  E.  Roberts, 

Executive  Director,  Advisory  Committee  for 
Study  of  Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union, 
Department  of  State. 
[FR  Doc.  03-6315  Filed  3-14-03;  8:45  am) 

BILLING  COOE  4nO-32-P 


TENNESSEE  VALLEY  AUTHORrTY 

Sunshine  Act  ftotice;  Meeting  No.  1544 

TIME  AND  DATE:  9  a.m.  (EST),  March  19. 
2003,  TVA  Chattanooga  Office  Complex 
Auditorium,  1101  Market  Street, 
Chattanooga,  Tennessee. 
STATIJS:  Open.  =^ 

Agenda 

Approval  of  minutes  of  meeting  held 
on  January  14.  2003. 

New  Business 

B — ^Purchase  Awards 

Bl.  Contract  with  Edwards  Supply 
Co.,  Inc.,  for  custodial  supplies  and 
equipment. 

B2.  Supplement  to  Contract  No.  2232 
with  SSC  Service  Solutions  for  custodial 
services  at  various  TVA  locations. 

B3.  Contracts  with  Milan  Express  and 
Ovemite  Transportation  for  purchase  of 
less-than-truckload  transportation 
services  for  TVA  operations. 

C — Energy 

Cl.  Contract  with  VA  Tech  Elin 
Transfonnatoren  GMBH  &  Co  for  extra- 
high  voltage  transformers. 

e2.  Contract  wdth  Roberts  &  Schaefer 
Company /AZCO,  Inc.,  for  coal-handling 
system  equipment  and  engineering 
services  for  any  TVA  fossil  plant. 

C3.  Contract  with  Twentymile  Coal 
Company  for  bituminous  coal  for 
Widows  Creek  Fossil  Plant  Units  1-6. 

C4.  Contract  with  Mitsui  Babcock  LLC 
to  design,  manufacture,  deliver,  and 
install  NOxStar  equipment  for  Colbert 
Fossil  Plant  Unit  4. 

C5.  Contract  with  Industrial  Control 
Distributors,  LLC,  for  valves  and  gauges 
and  their  related  parts. 

E — Real  Property  Transactions 

El.  Grant  of  a  30-year  public 
recreation  easement,  with  conditional 
option  for  renewals,  to  the  city  of 
Soddy-Daisy,  Tennessee,  affecting 
approximately  23.3  acres  of  land  on 
Chickamauga  Reservoir  in  Hamilton 
Coimty,  Teimessee,  Tract  No.  XTCR- 
163RE. 

E2.  Grant  of  permanent  and  temporary 
construction  easements  to  the  State  of 
North  Carolina  for  a  highway  and  bridge 
project,  affecting  approximately  1.6 
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acres  of  land  on  Hiwassee  Reservoir  in 
Cherokee  County,  North  Carolina,  Tract 
No.  XTFBR-31H. 

E3.  Deed  modification  to  allow 
placement  of  fill  and  construction  of 
residences  for  Sunset  Bay  Development 
planned  by  Tennessee  Emmons,  LLC, 
affecting  approximately  14  acres  of 
former  TVA  land  on  Norris  Reservoir  in 
Union  County,  Tennessee,  Tract  Nos. 
XNR-721,  S.2X,  and  XNR-255,  S.2X. 

E4.  Sale  of  noncommercial, 
nonexclusive  permanent  easements  to 
William  K.  Kerr  and  Adam  A.  McCall 
for  construction,  operation,  and 
maintenance  of  private  water-use 
facilities,  affecting  approximately  0.12 
acre  of  land  on  Tellico  Reservoir  in 
Loudon  and  Monroe  Counties, 
Tennessee,  Tract  Nos.  XTELR-237RE 
and  XTELR-238RE. 

E5.  Abandonment  of  certain  easement 
rights  affecting  approximately  0.2  acre 
of  land  on  Fort  Loudoun  Reservoir  in 
Knox  County,  Tennessee,  Tract  No.  FL- 
198F.  S.lX,  to  allow  placement  of  fill 
and  construction  of  a  residence  by 
Patrick  Schaad. 

Information  Items 

1 .  Approval  of  the  abandonment  of  a 
portion  of  the  easements  for  TVA's 
Trinity-Finley  No.  1  and  No.  2  161-kV 
transmission  line,  affecting 
approximately  11.57  acres  of  land  in 
exchange  for  transmission  line  easement 
rights  affecting  approximately  39.14 
acres  in  Morgan  County,  Alabama,  and 
satisfaction  of  certain  contingencies. 

2.  Approval  of  a  contract  supplement 
for  continued  Electric  Power  Research 
Institute  membership. 

3.  Approval  of  the  sale  of  a  permanent 
easement  to  Knoxville  Tourism  and 
Sports  Corporation  affecting 
approximately  0.13  acre  of  land  in 
Knoxville,  Tennessee,  Tract  No.  XKOC- 
2E. 

4.  Approval  to  enter  into  lease 
financing  arrangements  for  combustion 
turbine  generating  facilities  at  the 
Lagoon  Creek  Combustion  Turbine  Plant 
and  the  Kemper  County,  Mississippi, 
site. 

5.  Approval  of  the  accounting 
treatment  for  the  minimum  unfunded 
pension  liability  for  fiscal  year  2002,  the 
adoption  of  SFAS  No.  143,  and  the 
change  in  methodology  for  estimating 
and  recording  unbilled  revenue. 

6.  Certification  and  approval  of  the 
Tennessee  Valley  Authority  Fiscal  Year 
2002  Information  Statement  and 
Analysis  of  Results  of  Operations  and 
Financial  Condition  contained  in  the 
Fiscal  Year  2002  Annual  Report. 

7.  Approval  of  the  Corporate 
Accountability  and  Disclosure  Plan, 
creation  of  and  delegation  of  authority 


to  a  Disclosure  Control  Committee,  and 
the  Disclosure  and  Financial  Ethics 
Code. 

8.  Approval  of  the  sale  of  an  option 
to  enter  into  an  interest  rate  swap 
associated  with  a  call  provision  which 
TVA  has  on  $1  billion  of  TVA  Power 
Bonds  and  for  delegations  to  take 
related  actions. 

9.  Approval  of  the  sale  of  a  permanent 
easement  to  RiverCity  Company 
affecting  approximately  1 .95  acres  of 
land  in  Chattanooga,  Tennessee,  Tract 
No.  XHBOB-IE. 

FOR  MORE  INFORMATION  CONTACT:  Please 
call  TVA  Media  Relations  at  (865)  632- 
6000.  Knoxville,  Tennessee.  Information 
is  also  available  at  TVA's  Washington 
Office  (202)  898-2999.  People  who  plan 
to  attend  the  meeting  and  have  special 
needs  should  call  (865)  632-6000. 
Anyone  who  wishes  to  comment  on  any 
of  the  agenda  in  writing  may  send  their 
comments  to:  TVA  Board  of  Directors, 
Board  Agenda  Comments,  400  West 
Summit  Hill  Drive,  Knoxville, 
Tennessee  37902. 

Dated:  March  12,  2003. 
Clifford  L.  Beach.  Jr.. 

Attorney  and  Assistant  Secretary. 

|FR  Doc.  03-6392  Filed  3-13-03;  9:37  am] 

BILUNG  CODE  8120-0«-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  20-73A 
"Aircraft  Ice  Protection" 

AGENCY:  Federal  Aviation 
Administration  (DOT). 
ACTION:  Notice  of  availability  and 
request  for  public  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  draft  Advisory  Circular  (AC)  20- 
73A,  Aircraft  Ice  Protection.  The  draft 
AC  provides  general  information  related 
to  the  approval  of  aircraft  ice  protection 
provisions  in  accordance  with  Title  14 
of  the  Code  of  Federal  Regulations  (14 
CFR)  parts  23,  25.  29,  and  33.  This  draft 
AC  also  provides  guidance  and  general 
information  relative  to  operation  of 
aircraft  in  icing  environments  that  may 
affect  the  aircraft's  airworthiness. 
DATES:  Siunbit  comments  on  or  before 
May  10,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  draft  AC  to:  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Room  815,  AIR-130,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  You  may  deliver 
comments  to:  Federal  Aviation 


Administration,  800  Independence 
Avenue.  SW..  Room  815,  Washington. 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  T.  Soteropoulos,  Federal 
Aviation  Administration,  Aircraft 
Certification  Service,  Room  815,  AIR- 
120,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone: 
(202)  267-97960.  FAX:  (202)  267-5340. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

You  are  invited  to  comment  on  the 
draft  AC  listed  in  this  notice  by 
submitting  written  data,  views,  or 
arguments,  to  the  address  listed  above. 
Your  comments  should  identify 
"Commments  to  AC  20-73A."  You  can 
examine  all  comments  on  the  draft  AC 
before  and  after  the  closing  date,  at  the 
Federal  Aviation  Administration,  Room 
815,  800  Independence  Avenue,  SW., 
Washington.  DC  20591,  weekdays 
except  Federal  Holidays  between  8:30 
a.m.  and  4:30  p.m.  The  Director  of  the 
Aircraft  Certification  Service  considers 
all  communications  received  on  or 
before  the  closing  date  before  issuing 
the  final  AC. 

Background 

Since  its  release  on  April  21, 1971. 
AC  20-73  continues  to  be  followed  as  a 
means  of  compliance  for  inflight  icing 
regulations.  The  objective  of  this 
revision  is  to  provide  a  uniform  and 
modem  means  of  compliance  with 
regulations  for  aircraft  and  engine  ice 
protection  requirements.  This  revision 
of  AC  20-73  is  extensive.  It  addresses 
common  ice  protection  means  of 
compliance  for  airplanes,  rotorcrafts. 
and  engines,  with  references  to  other 
applicable  advisory  circulars  that 
address  specific  types  of  aircraft, 
engines,  or  regulations.  An  effort  has 
been  made  in  this  revision  to  make  the 
information  congruent  with  compliance 
means  provided  in  other  existing 
guidance  material  and  policies.  Note 
however  that  there  are  instances  where 
current  technology  is  considered 
sufficient  to  justify  changes,  and  means 
of  compliance  not  previously  addressed 
in  guidance  and  policy  material  are 
discussed  in  this  proposed  docimient. 

How  To  Obtain  Copies 

You  may  get  a  copy  of  the  draft  AC 
from  the  Internet  at:  http:// 
www.airweb.faa.gov/rgl.  You  may  also 
request  a  copy  from  Mr.  George  T. 
Soteropoulos. 

See  the  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT  for  the  complete 
address. 
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Issued  in  Washington,  DC,  on  March  7, 
2003. 

Susan  J.  M.  Cabler, 
Deputy  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  03-6336  Filed  3-14-03;  8:45  am] 

BILUNG  COOe  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  201 : 
Aeronautical  Operational  Control 
(AOC)  Message  Hazard  Mitigation 
(AMHM) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  RTCA  Special 
Committee  201  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  201: 
Aeronautical  Operational  Control. 

DATES:  The  meeting  will  be  held  on 
April  15-17.  2003.  from  9  a.m.-5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Fedex.  MD-lO/MD-Training  Module  D. 
Memphis,  TN. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington.  DC.  20036- 
5133;  telephone  (202)  833-9339;  fax 
(202)  833-9434;  Web  site  http:// 
www.rtca.org.  (2)  Bill  Yancey.  Fedex. 
(901) 224-5353. 

SUPPLEMENTARYJNFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2).  notice  is 
hereby  given  for  a  Special  Committee 
201  meeting.  The  agenda  will  include: 

•  April  15-17: 

•  Opening  Session  (Welcome. 
Introductory  and  Administrative 
Remarks.  Review  Federal  Advisory 
Committee  Act  and  RTCA  Procedures, 
Review  Agenda,  Backgroimd). 

•  Review  conmients  to  Aeronautical 
Operational  Control  (AOC)  Message 
Hazard  Mitigation  draft  document 
Version  OA. 

•  Drafting  group  work  on  other 
sections  of  the  document. 

•  Closing  Session  (Other  Business. 
Date  and  Place  of  Next  Meeting.  Closing 
Remarks.  Adjourn). 

Note:  This  agenda  will  be  followed  as 
appropriate  over  the  course  of  3  days. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 


information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Members  of  the  public  may  present  a 
vratten  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  March  6, 
2003.      - 
Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  03-6335  Filed  3-14-03;  8:45  am) 
BUXING  COOE  491fr-t3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANM-03-115-05] 

No  Smoking  Placards  and  Signs 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  aimoimces  the 
availability  of  proposed  policy  on  no- 
smoking  placards. 
DATES:  Send  your  comments  on  or 
before  April  16,  2003. 
ADDRESS:  Address  your  comments  to  the 
individual  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Thompson,  Federal  Aviation 
Administration.  Transport  Airplane 
Directorate.  Transport  Standards  Staff, 
Airframe  and  Cabin  Safety  Branch. 
ANM-115, 1601  Lind  Avenue  SW.. 
Ronton.  WA  98055-4056;  telephone 
(425)  227-1157;  fax  (425)  227-1149;  e- 
mail:  nuchaeI.t.thompson@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.faa.gov/certification/ 
aircraft/anminfo/devpaper.cfm.  If  you 
do  not  have  access  to  the  Internet,  you 
can  obtain  a  copy  of  the  policy  by 
contacting  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
yovir  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments.  "Comments  to 
Policy  Statement  No.  ANM-03-115- 
05." 

Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-by- 
issue. 


•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons;  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  conmients  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  proposed  policy  will  further 
simplify  the  certification  process 
pertaining  to  the  requirement  for  no- 
smoldng  placards  legible  to  each 
occupant  seated  in  compartments  where 
smoking  is  prohibited.  "The  FAA  has 
determined  that  a  lighted  sign  can  be 
considered  a  placard  if  it  is 
continuously  illimiinated  for  the 
occupants.  'These  signs  must  illuminate 
without  the  cockpit  or  cabin  crew 
having  to  turn  the  signs  on,  which  can 
be  accomplished  by  hardwiring  the 
signs  such  that  the  signs  are  illuminated 
whenever  the  airplane's  normal 
electrical  power  is  on  or  by  providing 
equivalent  control  of  the  signs  by 
software. 

Issued  in  Renton.  Washington,  on  March  9, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-6337  Filed  3-14-03;  8:45  am] 
BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  To  Extend  Comntent  Period  for 
an  Environmental  Impact  Statement: 
St  iUMiis  City  and  SL  Louis  County, 
MO 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Extend  comment  period  for  an 
environmental  impact  statement. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  we  are 
extending  the  comment  period  for  an 
enviroimiental  impact  statement  (EIS) 
for  improvements  on  1-64  in  the  City  of 
St.  Louis  and  St.  Louis  County. 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  L.  Neumaim,  Programs 
Engineer.  FHWA  Division  Office.  209 
Adams  Street,  Jefferson  City,  MO  65101; 
Telephone:  (573)  636-7104  or  Mr.  Kevin 
Keith,  Chief  Engineer.  Missouri 
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Department  of  Transportation.  P.O.  Box 
270.  Jefferson  City,  MO  65102. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT).  prepared  a  draft  EIS  for  a 
project  that  has  been  proposed  to 
improve  the*transportation  system  in 
the  City  of  St.  Louis  and  St.  Louis 
County,  Missouri.  The  Notice  of 
Availability  for  the  New  1-64  EIS 
(volumes  1  and  2)  was  published  in  the 
Federal  Register  on  January  3,  2003. 
The  end  of  the  official  comment  period 
was  to  be  February  28.  2003.  However, 
the  comment  period  has  been  extended 
to  April  14,  2003.  Please  note  the  new 
Comment  Period  end  date.  April  14, 
2003.  Comments  or  questions  should  be 
directed  to  the  FHWA  or  MoDOT  at  the 
addresses  provided  above. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  4.  2003. 
Donald  L.  Neumann. 

Programs  Engineer.  Jefferson  City. 

|FR  Doc.  03-6314  Filed  3-14-03;  8:45  am] 

BILUNG  COOE  4010-22-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  To  Extend  Comment  Period  for 
An  Environmental  Impact  Statement: 
Texas  and  hlowell  Counties,  MO 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Extend  comment  period  for  an 
enviroiunental  impact  statement. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  we  are 
extending  the  comment  period  for  an 
environmental  impact  statement  (EIS) 
for  improvements  on  Route  17  in  Texas 
and  Howell  Counties,  Missouri. 
FOR  further  information  CONTACT: 
Donald  L.  Neumann,  Programs 
Engineer,  FHWA  Division  Office,  209 
Adams  Street.  Jefferson  City,  MO  65101; 
Telephone:  (573)  636-7104  or  Mr.  Kevin 
Keith,  Chief  Engineer,  Missouri 
Department  of  Transportation,  PO  Box 
270.  Jefferson  City.  MO  65102. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT).  prepared  a  draft  EIS  for  a 
project  that  has  been  proposed  to 
improve  the  transportation  system  in 


Texas  and  Howell  Counties,  Missouri. 
The  Notice  of  Availability  for  the  Route 
1 7  draft  EIS  was  published  in  the 
Federal  Register  on  December  27,  2002. 
The  end  of  the  ofBcial  comment  period 
was  to  be  February  18,  2003.  However, 
the  comment  period  has  been  extended 
to  April  15,  2003.  Please  note  the  new 
Comment  Period  end  date,  April  14, 
2003.  Comments  or  questions  should  be 
directed  to  the  FHWA  or  MoDOT  at  the 
addresses  provided  above. 

((Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  5.  2003. 
Donald  L.  Neuman, 
Programs  Engineer.  Jefferson  City. 
|FR  Doc.  03-6313  Filed  3-14-03;  8:45  am) 

BHJJNO  COOe  4910-32-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  "^oecial  Programs 
Administration  (RSPA) 

[Docket  No.  RSPA-03-14448;  Notice  3] 

Pipeline  Safety:  Qualification  of 
Pipeline  Personnel    , 

agency:  Office  of  Pipeline  Safety. 
Research  and  Special  Programs 
Administration,  DOT. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  will 
conduct  a  public  meeting  to  discuss 
progress  in  implementing  the  operator 
qualification  (OQ)  rule  for  gas  and 
hazardous  liquid  pipelines.  OPS  will 
continue  to  develop  the  protocols  and 
guidance  materials,  and  provide  an 
opportunity  for  public  comment.  A 
panel  of  experts  will  address  technical 
issues  associated  with  protocols  and 
related  materials.  A  record  of  the 
previous  public  meeting  on 
Qualification  of  Pipeline  Personnel  that 
was  held  in  San  Antonio,  TX,  is 
available  in  this  docket  (RSPA-03- 
14448). 

DATES:  The  public  meeting  will  be  held 
on  March  25,  2003,  beginning  at  8:30 
a.m.,  ending  at  4  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Sheraton  Phoenix  East  Hotel 
&  Convention  Center,  200  N.  Centennial 
Way,  Mesa.  AZ  85201  (Tel:  800-456- 
6372  or  480-898-8300);  Fax:  480-964- 
9279;  web:  http:// 
www.sheratonmesa.com/.  The  deadline 


for  meiking  a  hotel  reservation  is  March 
18.  2003  (refer  to  the  U.S.  DOT  Operator 
Qualification  Group  block  for 
government  rates).  This  meeting  is  free 
and  open  to  the  public.  You  may 
register  electronically  for  this  meeting 
at:  http://phmis.rspa.dot.gov/meetings. 

The  program  will  continue  to  address 
the  13  issues  generated  by  the  first 
public  meeting  held  in  January  2003, 
and  will  be  open  for  technical  input. 
This  will  include  presentations  on 
definitions  of  terms  discussed  at  the  last 
meeting.  Persons  wishing  to  make  a 
presentation  or  statement  at  the  meeting 
should  notify  Janice  Morgan,  (202)  366- 
2392,  no  later  than  March  21,  2003. 

Although  we  encourage  persons 
wishing  to  comment  on  operator 
qualification  and  inspection  protocols  to 
participate  in  the  public  meeting, 
written  comments  will  be  accepted.  You 
may  submit  written  comments  on 
operator  qualification  and  inspection 
issues  by  mail  or  delivery  to  the  Dockets 
Facility.  U.S.  Department  of 
Transportation.  Room  PL-401,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590-0001.  The  dockets  facility  is 
open  from  10  a.m.  to  5  p.m..  Monday 
through  Friday,  except  on  Federal 
holidays.  You  should  submit  the 
original  and  one  copy.  Anyone  who 
wants  confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard.  You  may  also 
submit  comments  to  the  docket 
electronically.  To  do  so,  log  on  to  the 
Internet  Web  address  http:// 
dms.dot.gov.  and  click  on  "Help"  for 
instructions  on  electronic  filing  of 
comments.  All  written  comments 
should  identify  the  docket  number 
RSPA-03-14448;  Notice  2. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comments  (or  signing  the  comments,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  U.S.  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (volume  65. 
number  70;  pages  19477-78)  or  you  may 
visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  Richard  Sanders  at  (405) 
954-7214  or  (405)  954-7219.  regarding 
the  agenda  of  this  public  meeting. 
General  information  about  OPS 
programs  may  be  obtained  by  accessing 
OPS's  Internet  home  page  at  http:// 
ops.dot.gov. 

Information  on  Services  for 
Individuals  with  Disabilities: 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
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or  to  request  special  assistance,  contact 
Janice  Morgan,  (202)  366-2392. 

SUPPLEMENTARY  INFORMATION:  The 

operator  qualification  rules  at  49  CFR 
192.801  (for  gas  pipelines)  and  at  49 
CFR  195.501  (for  hazardous  liquid 
pipelines)  require  every  pipeline 
operator  to  have  and  follow  a  written 
qualification  program  that  includes 
provisions  to  identify  covered  tasks  and 
to  ensure  that  all  persons  performing 
these  tasks  are  qualified.  By  October  28, 
2002,  all  gas  and  hazardous  liquid 
pipeline  operators  should  have 
completed  the  qualification  of  all 
individuals  performing  covered  tasks  on 
pipeline  facilities. 

On  March  25,  2003.  OPS  will  conduct 
a  public  meeting  to  continue 
discussions  on  the  progress  in 
implementing  the  operator  qualification 
rule  for  gas  and  hazardous  liquid 
pipelines.  OPS  will  present  a  detailed 
review  of  the  development  of  the 
operator  qualification  inspection- 
protocols.  The  meeting  will  focus  on 
areas  considered  high  priority  and 
discussion  on  compliance  issues  from 
Federal  and  State  pipeline  safety 
personnel.  These  issues,  as  identified  at 
a  previous  public  meeting  on  January 
22.  2003.  in  San  Antonio.  TX,  are  as 
follows: 

(1)  Scope  of  Operator  Qualification 

(2)  Evaluation  of  Knowledge,  Skills,  and 

Physical  Ability 

(3)  Re-evaluation  Intervals 

(4)  Maintenance  versus  New 

Construction 

(5)  Treatment  of  Emergency  Response 

(6)  Additional  Covered  Tasks 

(7)  Extent  of  Documentation 

(8)  Abnormal  Operating  Conditions 

(9)  Treatment  of  Training 

(10)  Criteria  for  Small  Operators 

(11)  Direction  and  Observation  of  Non- 
Qualified  People 

(12)  Noteworthy  Practices 

(13)  Persons  Contributing  to  an  Incident 
or  Accident 

All  persons  attending  the  meeting  will 
have  an  opportunity  to  comment  on 
operator  qualification  compliance  issues 
and  to  question  the  expert  panel  on  the 
new  operator  qualification  compliance 
protocols. 

'  Issued  in  Washington.  DC  on  March  12. 
2003. 

James  K.  O'Steen, 

Deputy  Associate  Administrator  for  Pipeline 
Safety. 

[FR  Doc.  03-6331  Filed  3-14-03;  8:45  am] 
BttJJNQ  COOE  4910-aO-P 


DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  THE  TREASURY 
Surface  Transportation  Board  Internal  Revenue  Service 


[STB  Finance  Docket  No.  34233] 

Norfolk  Southern  Railway  Company— 
Relnstltution  of  Service — Between 
Toledo  and  Maumee  In  Lucas  County, 
OH 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board  grants  an 
exemption  under  49  U.S.C.  10502,  from 
the  prior  approval  requirements  of  49 
U.S.C.  10901,  for  the  reinstitution  of 
service  by  Norfolk  Southern  Railway 
Company  (NSR)  over  3.2  miles  of  the 
Toledo  to  Maumee  branch  line 
extending  from  milepost  TM-9.3  in 
Toledo  to  milepost  1^-12.5  near 
Maumee.  in  Lucas  County,  OH. 

DATES:  This  exemption  is  effective  April 
16.  2003.  Petitions  to  stay  must  be  filed 
by  April  1.  2003.  Petitions  to  reopen 
must  be  filed  by  April  11.  2003. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings,  referring  to  STB  Finance 
Docket  No.  34233,  must  be  filed  with 
the  Surface  Transportation  Board.  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  all 
pleadings  must  be  served  on  petitioner's 
representative,  John  V.  Edwards. 
Norfolk  Southern  Corporation.  Three 
Commercial  Place.  Norfolk.  VA  23510- 
9241. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  (202)  565-1600. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  Copies  of  the 
decision  may  be  purchased  from  Da  2 
Da  Legal  Copy  Service  by  calling  (202) 
293-7776  (assistance  for  the  hearing 
impaired  is  available  through  FIRS  at  1- 
800-877-8339)  or  by  visiting  Suite  405, 
1925  K  Street,  NW.,  Washington,  DC 
20006. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  March  11,  2003. 

By  the  Board,  Chairman  Nober,  Vice 
Chairman  Burkes,  and  Commissioner 
Morgan. 

Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  03-6284  Filed  3-14-03;  8:45  am) 

eauNG  cooE  4ais-oo-p 


Proposed  Collection;  Comment 
Request  for  Form  91 1 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2KA)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
911,  Application  for  Taxpayer 
Assistance  Order  (ATAO). 
DATES:  Written  comments  should  be 
received  on  or  before  May  16,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Taxpayer 
Assistance  Order  (ATAO). 

OMB  Number:  1545-1504. 

Form  Number:  911. 

Abstract:  This  form  is  used  by 
taxpayers  to  apply  for  relief  from  a 
significant  hardship  which  may  have 
already  occurred  or  is  about  to  occur  if 
the  IRS  takes  or  fails  or  take  certain 
actions.  This  form  is  submitted  to  the 
IRS  Taxpayer  Advocate  Office  in  the 
district  where  the  taxpayer  lives. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
cvurently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
93,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  46,500. 
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The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  tcf  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  10,  2003. 
Carol  Savage, 
Program  Analyst. 
(FR  Doc.  03-6222  Filed  3-14-03;  8:45  am] 

BILUNO  CODE  4S30-01-4P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8725 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  emd  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 


comments  concerning  Form  8725, 
Excise  Tax  on  Greenmail. 
DATES:  Written  comments  should  be 
received  on  or  before  May  16,  2003,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  or  through  the  Internet 
[CAfiOL.A.SAVAGE@irs.gov.).  Iniernal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Tax  on  Greenmail. 

OMB  Number:  1545-1086. 

Form  Number:  8725. 

Abstract:  Form  8725  is  used  by 
persons  who  receive  "greenmail"  to 
compute  and  pay  the  excise  tax  on 
greenmail  imposed  under  Internal 
Revenue  Code  section  5881.  IRS  uses 
the  information  to  verify  that  the  correct- 
amount  of  tax  has  been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8725  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
12. 

Estimated  Time  Per  Respondent:  7 
hours,  4  minutes. 

Estimated  Total  Annual  Burden 
Hours:  85. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  10.  2003. 
Carol  Savage, 
Program  Analyst. 

(FR  Doc.  03-6223  Filed  3-14-03:  8:45  am) 
BILUNO  COOE  4S3(MI1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Notice  of  New  System  of 

Records — Call  Detail  Records — VA 

(90VA194). 

SUMMARY:  The  Privacy  Act  of  1974,  5 
U.S.C.  552a(e),  requires  that  all  agencies 
publish  in  the  Federal  Register  a  notice 
of  the  existence  and  character  of  their 
systems  of  records.  Notice  is  hereby 
given  that  the  Department  of  Veterans 
Affairs  (VA)  is  establishing  a  new 
system  of  records  entitled  "Call  Detail 
Records— VA"  {90VA194). 
DATES:  Comments  on  the  establishment 
of  this  new  system  of  records  must  be 
received  no  later  than  April  16.  2003.  If 
no  public  comment  is  received,  the  new 
system  will  become  effective  April  16, 
2003. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  concerning 
the  proposed  new  system  of  records  to 
the  Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
.  810  Vermont  Avenue,  NW., 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  email  comments 
to  "OGCRegulations@mail.va.gov" .  All 
relevant  material  received  before  April 
16,  2003  will  be  considered.  Comments 
will  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hour*  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Veterans  Health  Administration  (VHA) 
Privacy  Act  Officer,  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
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NW..  Washington.  DC  20420.  telephone 
(727) 320-1839. 
SUPPlfMENTARY  INFORMATION: 

I.  Description  of  Proposed  Systems  of 
Records 

Some  Veterans  Health  Administration 
(VHA)  facilities  use  call  detail  records  to 
verify  telephone  usage,  to  allocate  costs 
of  telephone  services  to  individual 
users,  to  identify  unofficial  telephone 
calls,  to  seek  reimbursement  for 
unofficial  calls,  and  as  a  basis  for  taking 
action  when  employees  or  other 
individuals  misuse  or  abuse  VHA 
telephone  systems.  The  establishment  of 
the  VHA  telephone  Call  Detail  Records 
as  a  new  system  of  records  is  required 
because  of  the  ability  to  retrieve 
information  about  individuals  fix)m  the 
system  through  the  use  of  a  personal 
identifier  such  as  the  name  of  the 
individual,  office  symbol,  or  some  other 
identifying  information. 

The  purpose  of  the  system  of  records 
is  to  establish  a  repository  for  the 
information  that  is  collected  to 
accomplish  the  purposes  described. 

Designated  individuals  at  each  facility 
maintain  records.  These  records  cover 
individuals  who  are  assigned  VHA 
telephone  numbers  or  are  authorized  to 
use  VHA  telephone  services,  as  well  as 
other  agencies  and  individuals  who 
receive  or  make  calls  billed  to  VHA. 
Records  are  maintained  on  electronic 
media  (hard  disk  and  floppy  disks)  and 
paper  and  are  stored  in  secure  areas 
available  only  to  facility  staff  that  issue 
authorization  codes,  maintain  the  user 
database  and  produce  monthly  activity 
reports.  Individuals  including  VA 
employees,  contractors,  and  non-VA 
employees  authorized  to  use  VHA 
telephone  services,  who  inappropriately 
make  unofficial  calls  billed  to  VHA,  can 
be  responsible  for  the  cost  of  those  calls. 
Pursuant  to  5  U.S.C.  552a(b)(12),  VA 
may  disclose  records  from  this  system  to 
consumer  reporting  agencies  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3))  to  recover  this  cost. 

n.  Proposed  Routine  Use  Disclosures  of 
Data  in  the  Sjrstem 

We  are  proposing  to  establish  the 
following  routine  use  disclosures  of 
information  which  will  be  maintained 
in  the  system: 

1.  Disclosure  may  be  made  to 
individuals  to  determine  their 
responsibility  for  telephone  calls. 

Records  from  this  system  of  records 
may  be  disclosed  to  appropriate  VA 
employees  to  assist  in  the  planning  and 
effective  management  of  VA  telephone 
services,  and  to  determine  that  VA 


telephones  are  being  used  in  an  efficient 
and  economical  manner. 

2.  Disclosure  may  be  made  to  another 
Federal  agency  or  a  telecommunications 
company  providing  telephone  services 
to  permit  maintenance  and  repair  of  the 
account. 

Records  may  be  disclosed  to  a 
telecommunications  company  as 
requested  by  VA  for  such  uses  as 
repairing  or  upgrading  the  system. 

3.  Information  from  this  system  of 
records  may  be  disclosed  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  on 
behalf  of  that  individual. 

Individuals  sometimes  request  the 
help  of  a  member  of  Congress  in 
resolving  some  issues  relating  to  a 
matter  before  VA.  The  member  of 
Congress  then  writes  VA.  and  VA  must 
be  able  to  give  sufficient  information  in 
response  to  the  inquiry. 

4.  Disclosure  may  be  made  to  the 
National  Archives  and  Records 
Administration  (NARA)  for  records 
management  inspections  under 
authority  of  Title  44  United  States  Code. 

NARA  is  responsible  for  archiving  old 
records  no  longer  actively  used,  but 
which  may  be  appropriate  for 
preservation;  they  are  responsible  in 
general  for  the  physical  maintenance  of 
the  Federal  government's  records.  VA 
must  be  able  to  turn  records  over  to 
these  agencies  in  order  to  determine  the 
proper  disposition  of  such  records. 

5.  Disclosure  may  be  at  VA's  initiative 
made  to  the  appropriate  Federal.  State, 
or  local  agency  responsible  for   = 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  the  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention  ' 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  reporting  of  an 
investigation,  the  letting  of  a  grant  or 
other  benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

VA  must  be  able  to  provide 
information  to  agencies  conducting 
background  checks  on  applicants  for 
employment. 

7.  Records  from  this  system  of  records 
may  be  disclosed  in  a  proceeding  before 
a  coiul,  adjudicative  body,  or  other 
administrative  body  when  the  Agency, 
or  any  Agency  component  or  employee 


(in  his  or  her  official  capacity  as  a  VA 
employee),  is  a  party  to  litigation;  when 
the  Agency  determines  that  litigation  Is 
likely  to  affect  the  ^ency,  any  of  its 
components  or  employees,  or  the  United 
States  has  an  interest  in  the  litigation, 
and  such  records  are  deemed  to  be 
relevant  and  necessary  to  the  legal 
proceedings;  provided  that  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Whenever  VA  or  another  party  is 
involved  in  litigation  and  VA  policies  or 
operations  could  be  affected  by  the 
outcome  of  the  litigation,  VA  would  be 
able  to  disclose  information  to  the  court 
or  parties  involved.  A  determination 
woidd  be  made  in  each  instance  that, 
under  the  circimistances  involved,  the 
purpose  served  by  the  use  of  the 
information  in  the  particular  litigation  is 
compatible  with  a  purpose  for  which 
VA  collects  the  information. 

8.  Disclosure  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  etc.,  with  whom  VA  has  a 
contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA,  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

VA  occasionally  contracts  out  certain 
functions  when  this  would  contribute  to 
effective  and  efficient  operations.  VA 
must  be  able  to  give  a  contractor 
whatever  information  is  necessary  for 
the  contractor  to  fulfill  its  duties.  In 
these  situations,  safeguards  are  provided 
in  the  contract  prohibiting  the 
contractor  from  using  or  disclosing  the 
information  for  any  purpose  other  than 
that  described  in  the  contract. 

9.  Disclosure  may  be  made  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

10.  Disclosure  may  be  made  to 
officials  of  the  Merit  Systems  Protection 
Board,  including  the  Office  of  the 
Special  Coimsel,  when  requested  in 
connection  with  appeals,  special  studies 
of  the  civil  service  and  other  merit 
systems,  review  of  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices,  and 
such  other  functions,  promulgated  in  5 
U.S.C.  1205  and  1206,  or  as  may  be 
authorized  by  law. 

11.  Disclosure  may  be  made  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  of 
alleged  or  possible  discrimination 
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practices,  examination  of  Federal 
affirmative  employment  programs, 
compliance  with  the  Uniform 
Guidelines  of  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

12.  Disclosure  may  be  made  to  the 
Federal  Labor  Relations  Authority, 
including  its  General  Counsel,  when 
requested  in  connection  with 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised  and 
matters  before  the  Federal  Service 
Impasses  Panel. 

Routine  uses  9 — 12  are  necessary  in 
order  for  the  VA  to  comply  with  the 
statutory  mandates. 

13.  Disclosure  may  be  made  to  the 
VA-appointed  representative  of  an 
employee,  including  all  notices, 
determinations,  decisions,  or  other 
written  communications  issued  to  the 
employee  in  connection  with  an 
examination  ordered  by  VA  under 
medical  evaluation  (formerly  fitness-for- 
duty)  examination  procedures  or 
Department-filed  disability  retirement 
procedures. 

m.  Compatibility  of  the  Proposed 
Routine  Uses 

The  Privacy  Act  permits  VA  to 
disclose  information  about  individuals 
without  their  consent  for  a  routine  use 
when  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  VA  collected  the 
information.  In  all  of  the  routine  use 
disclosures  described  above,  either  the 
recipient  of  the  information  will  use  the 
information  in  connection  with  a  matter 
relating  to  one  of  VA's  programs,  will 
use  the  information  to  provide  a  benefit 
to  VA,  or  disclose  the  information  as 
required  by  law. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  5 
U.S.C.  552a(r)  (Privacy  Act)  and 
guidelines  issued  by  OMB  (65  FR 
77677),  December  12,  2000. 

Approved:  March  .3.  2003. 
Anthony  ].  Principi, 

Secretary  of  Veterans  Affairs. 

90VA194 
SYSTEM  NAME: 

Call  Detail  Records- V A. 


SYSTEM  LOCATKM: 

Records  are  maintained  at  Veterans 
Health  Administration  (VHA)  facilities. 
Address  locations  for  Department  of 
Veterans  Affairs  (VA)  facilities  are  listed 
in  VA  Appendix  1  of  the  biennial 
publication  of  the  VA's  systems  of 
records. 

CATEOORIES  OF  INOfVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  assigned  VHA 
telephone  numbers  or  are  authorized  to 
use  VHA  telephone  services,  and 
individuals  who  receive  or  make  calls 
billed  to  VHA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Call  detail  records  consist  of 
information  on  Federal 
Telecommunication  System  (FTS) 
telephone  calls  placed  from  VHA 
telephones  or  otherwise  billed  to  VHA 
including  the  originating  and 
destination  telephone  numbers;  states 
and  cities  called;  date  and  time  of  call; 
duration  of  each  call;  cost  of  call;  name 
and  title  of  caller;  request  number; 
account  code;  deactivation  code; 
authorization  code  records  indicating 
the  assignment  of  telephone  numbers  to 
organizations  and  individuals;  and  the 
organizational  location  of  telephones. 

PURPOSE(S): 

The  records  are  used  to  generate  call 
detail  records;  to  verify  telephone  usage; 
to  allocate  costs  of  telephone  services  to 
individual  users;  to  identify  unofficial 
telephone  calls;  and  to  justify  action 
when  individuals  misuse  or  abuse  VA 
telephone  services. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Title  38  United  States  Code,  section 
501. 

ROUTINE  USES  OF  RECORDS  MAJNTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
'  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to 
individuals  to  determine  their 
responsibility  for  telephone  calls. 

2.  Disclosure  may  be  made  to  another 
Federal  agency  or  a  telecommimications 
company  providing  telephone  services 
to  permit  maintenance  and  repair  of  the 
account. 

3.  Information  from  this  system  of 
records  may  be  disclosed  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
frtim  the  congressional  office  made  on 
behalf  of  that  individual. 

4.  Disclosure  may  be  made  to  the 
National  Archives  and  Records 
Administration  (NARA)  for  records 
management  inspections  imder  Title  44 
of  United  States  Code. 

5.  Disclosure  may  be  made  at  VA's 
initiative  to  the  appropriate  Federal, 


State,  or  local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  the  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency,  in  response  to  its  request,  in 
cormection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  reporting  of  an 
investigation,  the  letting  of  a  grant  or 
other  benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

7.  Records  from  this  system  of  records 
may  be  disclosed  in  a  proceeding  before 
a  court,  adjudicative  body,  or  other 
administrative  body  when  the  Agency, 
or  any  Agency  component  or  employee 
(in  his  or  her  official  capacity  as  a  VA 
employee),  is  a  party  to  litigation;  when 
the  Agency  determines  that  litigation  is 
likely  to  affect  the  Agency,  any  of  its 
components  or  employees,  or  the  United 
States  has  an  interest  in  the  litigation, 
and  such  records  are  deemed  to  be 
relevant  and  necessary  to  the  legal 
proceedings;  provided  that  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

8.  Disclosure  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  etc.,  with  whom  VA  has  a 
contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA,  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

9.  Disclosure  may  be  made  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

10.  Disclosure  may  be  made  to  the 
VA-appointed  representative  of  an 
employee,  including  all  notices, 
determinations,  decisions,  or  other 
written  communications  issued  to  the 
employee  in  connection  with  an 
examination  ordered  by  VA  under 
medical  evaluation  (formerly  fitness-for- 
duty)  examination  procedures  or 
Department-filed  disability  retirement 
procedures. 

11.  Disclosure  may  be  made  to 
officials  of  the  Merit  Systems  Protection 
Board,  including  the  Office  of  the 
Special  Counsel,  when  requested  in 
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connection  with  appeals,  special  studies 
of  the  civil  service  and  other  merit 
systems,  review  of  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices,  and 
such  Other  functions,  promulgated  in  5 
U.S.C.  1205  and  1206,  or  as  may  be 
authorized  by  law. 

12.  Disclosure  may  be  made  to  the 
Equal  Employment  Opportimity 
Commission  when  requested  in 
connection  with  investigations  of 
alleged  or  possible  discrimination 
practices,  examination  of  Federal 
affirmative  employment  programs, 
compliance  with  die  Uniform 
Guidelines  of  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

13.  Disclosure  may  be  made  to  the 
Federal  Labor  Relations  Authority, 
including  its  General  Coimsel,  when 
requested  in  connection  with 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised  and 
matters  before  the  Federal  Service 
Impasses  Panel. 

DtSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a{b)(12),  VA 
may  disclose  records  from  this  system  to 
consumer  reporting  agencies  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  electronic 
media  (hard  disk  and  floppy  disks)  and 
paper. 

RETRIEVABIUTY: 

Records  may  be  retrieved  by  name, 
authorization  code,  VA  organizational 
unit,  originating  telephone  number, 
destination  telephone  number,  location 


code,  date,  time.  cost,  and/or  duration  of 
call. 

SAFEGUARDS: 

1.  Access  to  telecommunication  areas 
at  health  care  facilities  is  generally 
limited  by  appropriate  loddng  devices 
and  restricted  to  authorized  VA 
employees  and  vendor  personnel. 
Generally.  VA  telecommunication  areas 
are  locked  at  aU  times  and  the  facilities 
are  protected  from  outside  access  by  the 
Federal  Protective  Service  or  other 
security  personnel. 

2.  Access  to  file  information  or  the 
user  database  is  controlled  by  access 
codes.  The  system  recognizes 
authorized  VA  employees  by 
individually  imique  passwords  or 
access  codes.  Contractors  accessing  the 
database  remotely  use  encryption  and 
access  codes. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  record  disposition 
authority  approved  by  the  Archivist  of 
the  United  States.  Destruction  of  hard 
copy  (paper)  records  is  by  shredding  or 
burning  or  some  other  method  that  will 
macerate  the  record  content.  Working 
disks  are  erased  as  soon  as  the  purpose 
for  which  they  have  been  established 
has  been  served. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Implementation  and 
Training  Services,  Communications 
Services  Office  (194D),  Office  of 
Information,  State  Route  9,  Building 
307A,  Martinsburg,  West  Virginia 
25401. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  designated  individual  at  the 
VHA  facility  where  the  records  are 
maintained.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified:  a. 
Full  name;  b.  VA  assigned  telephone 
number  or  telephone  service 
authorization  number;  and  c.        . 


description  of  information  being  sought, 
including  the  time  frame  of  information 
being  sought. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  themselves  should 
contact  the  designated  individual  at  the 
VHA  faciUty  where  the  records  are 
maintained.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified:  a. 
Full  name;  b.  VA  assigned  telephone 
number  or  telephone  authorization 
number,  and;  c.  Description  of 
information  being  sought,  including  the 
time  frame  of  information  being  sought. 
Individuals  requesting  access  must  also 
follow  VA's  Privacy  Act  regulations 
regarding  verification  of  identify  and 
access  to  records  (38  CFR  Part  1). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  about  themselves 
should  contact  the  designated 
individual  at  the  VHA  faciUty  where  the 
records  are  maintained.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified:  a.  Full  name;  b.  VA  assigned 
telephone  number  or  telephone  service 
authorization  number;  and  c. 
Description  of  information  being  sought, 
including  the  time  frame  of  the 
information  being  sought.  Individuab 
requesting  amendment  must  also  follow 
VA's  Privacy  Act  regulations  regarding 
verification  identify  and  amendment  of 
records  (38  CFR  part  1). 

RECORD  SOURCE  CATEGORCS: 

The  information  in  this  system  of 
records  is  obtained  irom.  the  following 
sources:  a.  Local  VA  telephone 
directories  and  other  telephone 
assignment  records;  b.  call  detail 
records  provided  by  suppfiers  of 
telephone  services;  and  c.  the  individual 
on  whom  the  record  is  maintained. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  2.  73, 74, 78  and  101 

(ET  Docket  No.  01-75;  FCC  02-296] 

Broadcast  Auxiliary  Service  Rules 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  amends  our 
rules  pertaining  to  the  Broadcast 
Auxiliary  Services  (BAS)  to  permit  BAS 
stations  to  introduce  new  technologies 
and  create  a  more  efficient  BAS  that  can 
more  readily  adapt  as  the  broadcast 
industry  converts  to  the  use  of  digital 
technology,  such  as  digital  television 
(DTV).  We  also  make  conforming 
amendments  our  rules  pertaining  to  the 
Radio  Broadcast  Services,  the  Cable 
Television  Relay  Service  (CARS),  and  to 
our  rules  pertaining  to  Fixed  Microwave 
Services  (FS).  In  many  cases,  the  BAS. 
CARS,  and  FS  share  frequency  bands 
and  have  technically  and  operationally 
similar  stations,  and  our  rule  changes 
will  permit  these  three  services  to 
operate  under  consistent  regulatory 
guidelines. 

DATES:  Effective  April  16.  2003,  except 
for  §§  74.535  and  74.637  which  became 
effective  on  October  30.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Ryder,  Office  of  Engineering  and 
Technology.  (202)  418-2803. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  ET  Docket  No.  01-75.  FCC 
02-298.  adopted  October  30.  2002.  and 
released  November  13.  2002.  The  full 
text  of  this  document  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257).  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  also  may 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International. 
445  12th  Street.  SW..  Room,  CY-B402. 
Washington.  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

Summary  of  the  Report  and  Order 

1 .  The  Report  and  Order  amends  part 
74  of  our  rules  pertaining  to  the 
Broadcast  Auxiliary  Services  (BAS)  to 
permit  BAS  stations  to  introduce  new 
technologies  and  create  a  more  efficient 
BAS  that  can  more  readily  adapt  as  the 
broadcast  industry  converts  to  the  use  of 
digital  technology,  such  as  digital 


television  pTV).  We  also  make 
conforming  amendments  to  part  73  of 
oiu  rules  pertaining  to  the  Radio 
Broadcast  Services,  to  part  78  of  oiu- 
rules  pertaining  to  the  Cable  Television 
Relay  Service  (CARS),  and  to  part  101 
of  our  rules  pertaining  to  Fixed 
Microwave  Services  (FS).  In  many  cases, 
the  BAS.  CARS,  and  FS  share  frequency 
bands  and  have  technically  and 
operationally  similar  stations,  and  our 
rule  changes  will  permit  these  three 
services  to  operate  under  consistent 
regulatory  guidelines. 

RAS  Technical  Rules  (Part  74)  and 
Conforming  Technical  Rules  for  Parts 
74.  78  and  101  Digital  Modulation  in  All 
Television  and  Aural  BAS  Bands 

2.  Section  74.637  of  the  Commission's 
rules  sets  forth  emission  requirtements 
for  TV  BAS  operations.  Digital 
modulation  provides  for  analog  or 
digital  modulation  in  the  6425-6525 
MHz,  17.7-19.7  GHz.  and  31.0-31.3 
GHz  bands.  Although  the  rules  do  not 
specifically  prohibit  digital  modulation 
in  other  TV  BAS  bands  (i.e.,  2025-2110 
MHz  and  2450-2483.5  MHz  (2  GHz), 
6875-7125  MHz  (7  GHz),  and  12.7- 
13.25  GHz  (13  GHz)),  the  Commission's 
policy  relative  to  BAS  has  been  to  allow 
digital  modulation  only  in  bands  where 
it  specifically  authorized.  Therefore, 
under  current  policy,  licensees  must 
obtain  a  waiver  of  the  rules  to  transmit 
using  digital  modulation  in  the  2  GHz, 

7  GHz,  and  13  GHz  bands. 

3.  The  Report  and  Order  modified 

§  74.637  to  permit  use  of  any  available 
digital  modulation  technique  in  all  TV 
BAS  bands  and  also  modifies  §  74.535  to 
permit  digital  modulation  in  all  aural 
BAS  bands.  We  find  that  permitting 
digital  modulation  in  the  2  GHz,  7  GHz, 
13  GHz  TV  BAS  bands,  and  all  aural 
BAS  bands  will  provide  licensees  with 
increased  flexibility  in  the  provision  of 
BAS  operations,  promote  more  efficient 
use  of  this  spectrum,  and  facilitate  the 
transition  to  reduced  channel 
bandwidths  in  the  2  GHz  band,  and  to 
DTV. 

4.  In  order  to  facilitate  the  expeditious 
processing  of  the  approximately  500 
pending  applications  for  digital  BAS 
operations,  the  following  BAS  rules  will 
became  effective  October  30,  2002,  the 
adopted  date  of  the  Report  and  Order: 
§§  74.535  and  74.637.  Pursuant  to  5 
U.S.C.  553(d)(1)  and  553(d)(3).  we  find 
good  cause  to  make  these  rules  effective 
immediately  rather  than  to  follow  the 
normal  practice  of  making  them 
effective  30  days  after  publication  i»4be 
Federal  Register,  due  to  the  pendency 
of  the  BAS  applications.  Accordingly, 
we  began  processing  these  BAS 
applications  on  October  30,  2002.  the 


adoption  date  of  the  Report  and  Order. 
Defective  BAS  applications  filed  on  or 
before  November  13,  2002,  the  release 
date  of  the  Report  and  Order,  will  be 
retiuTied  with  the  opportunity  to  amend. 
Defective  BAS  applications  filed  after 
November  13,  2002,  the  release  date  of 
the  Report  and  Order  may  be  subject  to 
dismissal.  In  addition,  we  will  allow 
relief  from  any  new  frequency 
coordineition  requirement  imposed  by 
the  rules  we  adopted,  such  as  new  prior 
coordination  procedures  for  fixed 
systems  proposed  in  applications 
accepted  for  filing  before  the  effective 
date  of  the  rules.  Specifically,  we  deem 
digital  applications  filed  before  the 
effective  date  of  the  rules  in  the  Report 
and  Order  to  have  been  properly 
coordinated  under  the  existing 
coordination  requirements,  absent  any 
evidence  to  the  contrary,  and  we  will 
not  require  re-coordination  of  these 
applications  under  prior  coordination 
procedures  effective  under  the  new 
rules  that  also  permit  digital  modulation 
(see  footnote  22  in  the  Report  and 
Order).  We  conclude  that  adherence  to 
the  existing  frequency  coordination 
requirements  has  been  sufficient  to 
ensure  that  these  digital  and  analog/ 
digital  systems  do  not  cause  harmful 
interference  to  existing  stations,  ^d 
that  re-coordination,  or  the  imposition 
of  frequency  coordination  where  it  was 
not  previously  required,  would  be 
unnecessarily  burdensome  to  the 
applicants.  Moreover,  most  digital  BAS 
systems  that  have  been  applied  for  are 
operating  under  an  STA  and  we  have 
not  received  any  evidence  of 
interference  from  these  systems.  We 
therefore  will  not  require  re- 
coordination  for  digital  applications 
filed  before  the  effective  date  of  the 
rules.  Finally,  we  will  exercise 
flexibility  with  respect  to  compliance 
with  the  technical  rules  adopted  herein 
when  processing  these  applications. 

Maximum  Effective  Isotrophic  Radiated 
Power  for  Short  Paths 

5.  We  have  modified  the  rules  to 
implement  in  §§  74.644  and  78.108  the 
same  equation  codified  at  §  101.143  for 
determining  the  maximum  effective 
isotrophic  radiated  power  for  short 
paths  (EIRP)  for  path  lengths  shorter 
than  the  specified  minimum.  Further, 
we  are  grandfathering  existing  fixed 
links  that  are  less  than  17  km  in  length 
in  the  2450-2483.5  MHz  band. 
However,  we  will  not  permit 
grandfathered  or  other  existing  links 
that  are  modifying  from  analog 
operation  to  analog/digital  or  digital 
operation,  to  retain  grandfathered  status, 
and  thus  continue  operation  at  their 
current  elevated  power  levels,  or  be 
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treated  as  minor  modifications,  even  if 
operation  is  interference-fi^e  or  is 
frequency  coordinated,  unless  operation 
at  the  higher  power  levels  is  justified. 
Such  continuation  would  otherwise 
ignore  the  existing  requirement  in 
§§  74.644  and  78.108(c)  that  power  in 
excess  of  that  specified  be  justified  by 
an  appropriate  technical  showing,  and 
could  lead  to  the  continuation  of 
unnecessarily  excessive  power  levels, 
thus  defeating  the  spectral  efficiency 
intended  by  minimum  path  length 
requirements.  We  decline  to  classify  the 
conversion  from  analog  to  analog/digital 
or  digital  operation  as  a  minor 
modification.  Such  a  change  is  and  will 
remain  classified  as  major  under 
§  1.929.  Further,  while  operation 
without  interference  is  possible,  and 
frequency  coordination  may 
demonstrate  the  ability  of  the  system  to 
operate  without  interference,  neither 
would  necessarily  justify  the 
continuation  of  Mgher  power  levels,  or 
thus  warrant  the  continuation.  We 
therefore  decline  to  accept  such 
conditions  as  sufficient  justification  to 
warrant  the  continuation  of  higher 
power  levels,  and  will  continue  to 
require  an  appropriate  technical 
showing  justifying  the  elevated  power, 
as  required  by  §  74.644.  With  respect  to 
MRC's  recommendation  to  require 
upgrade  of  old  analog  receivers  to  avert 
harmful  interference  from  a  system 
converting  to  multiplexed  analog/digital 
operation,  we  decline  to  impose  such  an 
upgrade,  as  our  rules  do  not  contain 
minimum  receiver  performance 
requirements. 

6.  We  decline  to  designate  the  1990- 
2110  MHz  and  2450-2483.5  MHz  bands 
for  use  by  Remote  Pickup  BAS 
operations.  We  also  decline  to  phase  out 
fixed  operation  in  these  bands,  to 
prohibit  new  fixed  path  lengths  shorter 
than  1 7  km  in  these  bands,  or  to  phase 
out  existing  short  paths  in  these  bands 
in  five  years.  We  recognize  that  it  is 
possible  that  the  removal  of  fixed  paths 
could  free  up  spectrum  for  mobile  use 
in  some  areas.  However,  we  find  that 
such  action  would  uimecessarily  limit 
the  flexibility  of  TV  BAS  to 
accommodate  fixed  paths,  where  such 
paths  are  feasible  and  desirable  with 
respect  to  mobile  use  of  the  band.  This 
is  particularly  true  for  short  paths, 
whose  reduced  EIRP  can  accommodate 
them  in  a  spectrally  efficient  way. 
Moreover,  ihe  forced  relocation  of 
existing  fixed  links  would  be  a  burden 
on  licensees. 

Transmitter  Power 

7.  We  find  that  the  proposals  to 
harmonize  power  limits  among  parts  74, 
78,  and  101,  and  to  express  those  limits 


as  maximum  EIRPs  will  provide 
consistency  and  promote  greater 
efficiency  in  our  rules.  We  have  adopted 
our  proposals  as  stated  in  the  Notice  of 
Proposed  Rule  Making,  (NPRM)  66  FR 
28686.  May  24.  2001.  and  are  specifying 
the  following  EIRP  limits:  (a)  For  aural 
BAS  operations  in  the  944-952  MHz 
band,  40  dBW;  (b)  for  fixed  operations 
for  TV  BAS  in  the  1990-2110  MHz  and 
2450-2483.5  MHz  bands,  45  dBW;  and 
(c)  for  mobile  operations  for  TV  BAS  in 
the  1990-2110  MHz  and  2450-2483.5 
MHz  bands  and  CARS  operations  in  the 
1990-2110  MHz  band,  35  dBW.  We 
have  also  deleted  output  power 
limitations  for  fixed  systems  as  it  will 
permit  flexibility  in  designing  systems. 
However,  we  will  maintain  output 
power  limitations  in  the  rules  for  mobile 
systems.  Maintaining  these  limits  will 
reduce  the  potential  for  interference 
from  mobile  systems  because  they  limit 
EIRP  for  onmidirectional  mobile 
systems  and  reduce  off-axis  EIRP  for 
directional  mobile  systems. 

8.  Comsearch  asked  that  the  part  101 
EIRP  limit  for  the  12.200-13,250  MHz 
band  be  amended  fi-om  50  dBW  to 
conform  to  the  parts  74  and  78  limit  of 
55  dBW.  We  generally  agree.  We  believe 
that  providing  common  technical 
standards  for  similar  stations  simplifies 
the  manufacturing  and  licensing 
process.  We  note  that,  except  for  LTTS, 
fixed  stations  under  part  101  have  not 
been  eligible  for  new  licenses  in  the 
12,700-13,200  MHz  portion  of  the  band 
since  1983.  These  stations  were 
designed  and  have  been  operating  for 
the  last  19  years  or  more  with  the  50 
dBW  limit.  Thus,  we  see  no  reason  to 
modify  that  limit  for  these  stations.  We 
will  increase  the  EIRP  limit  to  55  dBW 
for  all  FS  stations  in  the  13,200-13.250 
MHz  portion  of  the  band.  Further,  we 
note  that  the  nUes  for  common  carriers 
in  the  LTTS  specify  that  they  are  subject 
to  the  technical  rules  of  parts  74  and  78 
in  certain  frequency  bands  shared  with 
BAS  and  CARS.  Therefore,  they  also 
will  be  subject  to  the  higher  55  dBW 
limit  we  are  adopting  for  fixed  stations. 
To  avoid  confusion  in  the  rules,  we  will 
amend  §  101.807  to  clearly  state  that 
LTTS  stations  in  certain  bands  shared 
with  BAS  and  CARS  should  follow  the 
power  rules  of  parts  74  and  78. 

9.  We  foimd  that  maintaining  the 
same  EIRP  limits  for  digital  and  analog 
systems  is  appropriate  because, 
although  digital  systems  would 
normally  require  less  EIRP  to  operate, 
lowering  their  maximum  EIRP  could 
render  them  more  susceptible  to 
interference  from  higher  powered 
analog  systems.  Finally,  regarding  BAS 
station  operations  at  2483.5-2500  MHz, 
the  new  EIRP  limits  should  not  apply  to 


grandfathered  systems.  Accordingly,  in 
the  final  rules,  we  will  specify  that  only 
the  2450-2483.5  MHz  band  is  available 
for  BAS  stations.  We  note,  however,  that 
this  action  in  no  way  affects  the 
continued  rights  of  grandfathered  BAS 
stations  in  the  2483.5-2500  MHz  band, 
as  described  in  footnote  NG147  of  the 
Table  of  Frequency  Allocations. 

Emission  Masks 

10.  Emission  masks  serve  to  maximize 
spectrum  efficiency  by  permitting 
reasonable  and  practical  information 
transfer  writhin  a  channel  and  at  the 
same  time  limiting  out-of-band 
emissions  to  minimize  adjacent  channel 
interference.  Our  rules  contain  a 
number  of  emission  masks  tailored  to 
specific  operations  and  chaimel  sizes. 
For  example,  different  emission  masks 
are  authorized  under  parts  74,  78,  and 
101.  Although  the  same  equipment  is 
often  certified  and  used  by  licensees  in 
different  services,  our  rules,  in  some 
cases,  allow  each  service  to  use  a 
different  emission  mask  for  the  same 
type  of  emission  (e.g..  FM.  AM,  etc.)  in. 
the  same  frequency  band.  The 
Commission  in  the  NPRM  proposed  to 
make  the  FM  and  digital  modulation 
emission  mask  requirements  for  BAS 
consistent  with  the  requirements  for  FS 
in  part  101  and  proposed  to  adopt 
standard  measurement  procedures  to 
measiue  emissions.  Additionally,  the 
Commission  proposed  to  grandfather 
existing  equipment  authorized  pursuant 
to  current  emission  masks. 

11.  Commenters  did  not  address  our 
proposals  to  standardize  the  emission 
masks  between  part  74  and  part  101. 
Most  comments  addressed  nuances  of 
the  rules,  such  as  how  they  apply  to 
composite  systems.  On  the  specific 
emission  masks  proposed,  the 
conunents  received  were  supportive.  We 
believe  that  maintaining  the  status  quo 
in  the  2  GHz  band  would  harm  the 
industry  more  than  help  it.  By  providing 
certainty  to  manufactures  and  users 
regarding  equipment,  we  believe  that 
the  industry  will  be  able  to  move 
forward  and  begin  making  wide  scale 
use  of  digital  equipment  to  increase 
spectral  efficiency  and  to  ensure  that 
equipment  is  available  for  broadcasters 
as  they  transition  to  DTV.  Accordingly, 
we  adopted  the  proposals  to  amend  the 
part  74  aural  and  TV  BAS  emission 
masks  to  make  them  consistent  with  the 
emission  masks  of  part  101 .  As  stated  in 
the  NPRM,  imposing  a  single  set  of 
standards  across  shared  frequency 
bands  will  simplify  the  manufactiuing 
and  equipment  authorization  processes. 
Additionally,  consistent  rules  will 
provide  a  level  of  certainty  to  licensees 
regarding  the  expected  RF  environment. 
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qainimize  the  potential  of  hannful 
interference  and  simplify  the  frequency 
coordination  process.  In  addition,  we 
adopt  our  proposal  to  grandfather 
existing  equipment,  and  will  do  so  for 
existing  equipment  and  equipment  of 
current  production  lines  authorized,  via 
certiflcation  or  verification  pursuant  to 
the  current  emission  standards,  up  to 
two  years  after  the  adoption  of  this 
Report  and  Order,  and  for  stations 
authorized  to  use  such  equipment 
pursuant  to  an  application  filed  up  to 
two  years  after  the  adoption  of  this 
Report  and  Order.  However,  any  such 
non-conforming  equipment  replaced  on 
or  after  two  years  after  the  adoption  of 
this  Report  and  Order  must  be  replaced 
by  conforming  equipment. 

12.  We  will  require  Coded  Orthogonal 
Frequency  Division  Multiplexing 
(COFDM)  systems  to  meet  the  emission 
limitations  of  the  digital  mask.  We  will 
grandfather  existing  equipment  and 
equipment  of  current  production  lines 
for  two  years  consistent  with  our 
decision.  Finally,  we  clarify  that  the 
correct  emission  type  for  COFDM  is 
W7D. 

13.  MRC,  the  only  commenter  to 
address  the  issue  of  hybrid  digital/ 
analog  systems,  supports  our  proposal 
to  apply  the  digital  mask  to  such 
systems  if  the  digital  traffic  is  50%  or 
more  of  the  total  peak  deviation.  We 
adopted  this  proposal.  For  comparison 
digital/analog  systems,  similar  to  hybrid 
systems,  we  will  apply  the  appropriate 
analog  or  digital  emission  mask  based 
on  the  percentage  of  the  channel  that 
carries  a  digital  signal.  Specifically,  this 
percentage  will  be  calculated  as  the 
system's  digital  necessary  bandwidth 
divided  by  the  aggregate  necessary 
bandwidth.  For  purposes  of  equipment 
authorization  and  licensing,  the  output 
power  and  EIRP  of  a  composite  system 
will  be  its  aggregate  output  power  and 
EIRP.  Both  composite  and  hybrid 
systems  will  ease  the  transition  to  DTV 
as  they  provide  a  migration  path  for 
licensees  to  transition  from  an  analog 
NTSC  signal  to  a  dual  analog/digital 
(NT'SC/ATSC)  signal,  and  eventually  to 
only  a  digital  signal.  We  believe  that  the 
procedures  we  have  adopted  will 
simplify  and  advance  the  transition  to 
DTV  while  protecting  the  ability  of 
coordinators  to  engineer  systems. 

14.  To  determine  the  emission 
designator  for  a  composite  system,  we 
will  use  the  aggregate  necessary 
bandwidth  of  the  system,  which  is 
comprised  of  the  analog  necessary 
bandwidth,  any  band  between  the 
analog  and  digital  signals,  and  the 
digital  necessary  bandwidth.  The 
emission  designator  will  also  use  the 
appropriate  emission  type,  such  as  F9F 


or  F9W.  indicating  that  the  system 
accommodates  at  least  one  analog  and  at 
least  one  digital  signal.  We  note  that 
licensees  who  modify  their  equipment 
from  an  analog  system  to  a  composite 
analog/digital  system,  must  also  modify 
their  station  authorization  to  show  the 
new  emission  type  using  ULS.  Under 
the  rules,  such  a  change  would  be 
considered  major  and  require  a  new 
frequency  coordination. 

15.  We  did  not  receive  any  comments 
with  regard  to  our  proposals  for 
standardized  measurement  procedures. 
We  continue  to  believe  that  our 
procedures  should  ensure  that  all 
equipment  is  measured  consistently. 
Therefore,  for  measuring  compliance 
with  the  emission  mask,  for  emissions 
removed  from  the  center  frequency  by 
250%  of  the  emission  bandwidth  or 
less,  we  will  permit  a  reduction  of  the 
measurement  reference  bandwidth 
below  the  mask  reference  bandwidth  to 
a  value  not  less  than  1%  of  the  emission 
bandwidth,  or  the  next  higher 
measurement  bandwidth  available.  This 
will  allow  for  more  acciuate  emissions 
measurements  just  outside  the  edge  of 
the  emission  bandwidth,  which  might 
otherwise  be  blurred  by  the  contribution 
of  much  greater  emissions  within  the 
emission  bandwidth.  For  measurements 
outside  this  range,  we  will  use  the 
International  Telecommunication  Union 
(ITU)  guidelines  of  a  100  kHz  resolution 
bandwidth  for  systems  operating  on 
frequencies  below  1  GHz  and  a  1  MHz 
resolution  bandwidth  for  systems 
operating  on  frequencies  above  1  GHz. 
We  realize  that  this  may  create  a 
situation  where  the  emissions  mask 
reference  bandwidth  stated  in  the  rule  is 
less  than  the  measurement  resolution 
bandwidth.  If  this  occurs,  there  could  be 
some  blurring  of  spectral  spikes  that 
might  otherwise  be  detected.  We  believe 
that  the  benefits  of  simplification  and 
standardization  outweigh  the  potential 
for  such  effects  to  result  in  interference 
to  adjacent  channels.  Further,  to  protect 
adjacent  channel  operations,  we  will 
require  that  the  emission  mask 
attenuation  requirement  be  corrected  to 
decrease  with  the  ratio  of  measurement 
resolution  bandwidth  to  mask  reference 
bandwidth,  i.e.,  by  a  factor  of  10 
logi(i(B«JB„f).  where  B^^  is  the 
measurement  resolution  bandwidth  and 
Bret  is  the  emissions  mask  reference 
bandwidth  in  the  rule.  Finally,  we  note 
that  the  analog  FM  emission  mask  does 
not  specify  a  mask  reference  bandwidth, 
which,  in  conjunction  with  the 
measurement  resolution  bandwidth, 
could  be  used  to  calculate  the 
correction.  However,  it  is  the  policy  of 
the  Commission's  Laboratory  Division. 


which  approves  equipment 
authorizations,  to  require  the  use  of  a 
mask  reference  bandwidth  of  100  kHz 
for  this  mask.  Accordingly,  we  have 
amended  the  analog  FM  emission  mask 
for  part  74  TV  and  aural  BAS  to  reflect 
a  100  kHz  emission  mask  reference 
bandwidth. 

Automatic  Transmit  Power  Control 

'16.  Automatic  transmit  power  control 
(ATPC)  is  a  function  that  provides  for 
more  efficient  spectriun  use  by  ensuring 
that  the  transmitter  only  uses  the  power 
necessary  to  maintain  reliable 
communications.  Radios  that  use  ATPC 
operate  with  certain  power  levels  during 
normal  propagation  conditions.  When 
the  receiver  detects  a  drop  in  received 
signal  level,  due  to  multipath  or  a  rain 
fade,  for  example,  the  receiver  sends  a 
signal  to  the  transmitter  to  gradually 
increase  power.  When  the  received 
signal  level  begins  to  rise,  the  receiver 
sends  a  signal  to  the  transmitter  to 
reduce  power.  By  operating  in  this 
manner,  interference  levels  into  nearby 
microwave  paths  are  reduced  and  more 
frequencies  can  be  coordinated  and 
used  in  any  given  geographic  area. 
Additionally,  by  keeping  signal  levels 
low,  ATPC  reduces  power  consumption 
of  the  radio,  which  lowers  operating 
costs  and  increases  equipment 
reliability. 

17.  As  proposed  in  the  NPRM,  we  will 
permit  TV  BAS,  aural  BAS,  and  CARS 
licensees  to  use  ATPC^  and  we 
encourage  using  TIA  TSB  10-F 
guidelines.  While  the  benefits  of  using 
ATPC  for  BAS  may  not  be  as  great  in 
other  services  because  BAS  generally 
uses  one-way.  rather  than  two-way. 
communications,  the  benefits  can  still 
be  significant.  For  those  stations  using 
two-way  communications,  ATPC  will 
permit  more  systems  to  be  frequency 
coordinated,  thus  promoting  the 
maximum  utilization  of  spectrum.  With 
respect  to  TIA  TSB  10-F,  we  recognize 
the  value  of  standardized,  industry-wide 
frequency  coordination  guidelines. 

Interference  to  Geostationary  Satellites 

18.  We  have  adopted  our  proposal  to 
consolidate  in  part  101  any  parts  74  and 
78  technical  rules  that  pertain  to 
protecting  geostationary  satellites  from 
interference  from  terrestrial  systems. 
This  action  will  decrease  redundancy  in 
our  rules  and  ensiue  that  future  changes 
to  GSO  protection  requirements  are 
consistent  across  affected  services.  In 
this  connection,  we  have  updated  the 
frequencies  listed  in  §  101.145(b)  and  (c) 
to  encompass  the  BAS  and  CARS  bands 
subject  to  RF  radiation  limits  directed 
towards  satellites.  We  note  that  this  will 
result  in  the  addition  of  the  frequency 


hand  6875-7075  MHz  to  §  101.145(b) 
and  the  frequency  band  12.75-13.25 
GHz  to  §  101.145(c).  We  are  removing 
§  78.105(a)(4).  which  restricts  CARS 
antenna  orientation  to  prevent 
interference  to  GSO  satellites  in  the 
12.70-12.75  GHz  band,  as  these 
protections  are  redimdant  with  those 
afforded  by  §  78.106(b)  for  the  larger 
12.70-13.25  GHz  band. 

Frequency  Coordination 

19.  We  adopted  frequency 
coordination  procedures  for  all  TV  and 
aural  BAS  and  CARS  frequency  bands. 
The  rules  adopted  in  the  R&O  will 
require  all  fixed  stations,  except  for 
those  in  the  1990-2110  MHz  band,  to 
use  the  frequency  coordination 
procedures  of  §  101.103(d).  For  mobile 
BAS  and  CARS,  we  will  maintain  the 
use  of  §  101.103(d)  procedures  in  those 
bands  where  it  is  currently  required 
(i.e.,  6425-6525  MHz  and  17.7-19.7 
GHz)  and  flexibly  permit  use  of 

§  101.103(d)  or  local  coordination 
procedures  for  the  2450-2483.5  MHz, 
6875-7125  MHz,  and  12,700-13.250 
MHz  bands.  For  all  other  mobile  BAS 
and  CARS  stations,  we  will  continue  to 
allow  mobile  stations  to  coordinate 
locally.  In  the  1990-2110  MHz  band,  we 
will  maintain  the  ciurent  system  which 
allows  for  local  coordination  of  all 
stations.  The  rules  will  be  applied 
uniformly  across  the  United  States  for 
both  urban  and  rural  enviroiunents. 

20.  For  the  1990-2110  MHz  band,  we 
will  continue  to  maintain  procedures 
which  allow  for  local  fi^uency 
coordination  for  all  stations  "  fixed  and 
mobile.  In  this  band,  we  deviate  from 
the  policy  articulated  above  for  fixed 
stations  based  on  unique  circumstances 
of  this  band.  Specifically,  it  is  used 
predominantly  by  mobile  TV  pickup 
stations,  but  also  supports  some  fixed 
links  and  it  is  currenUy  transitioning  to 
accommodate  MSS  in  the  1990-2025 
MHz  portion  of  the  band.  Because  each 
area  of  the  United  States  may  transition 
to  MSS  at  different  times,  local 
frequency  coordinators  may  be  in  the 
best  position  to  accommodate  requests 
to  local  operating  conditions.  We  have 
adopted  changes  to  §§  74.638  and  78.36 
which  supplement  local  frequency 
coordination  procedures  for  fixed 
systems  to  require  the  submission  of  a 
certification  attesting  that  all  co-chaimel 
and  adjacent-channel  licensees  and 
applicants  potentially  affected  by  the 
proposed  fixed  use  of  the  frequencies 
have  been  notified  and  are  in  agreement 
that  the  proposed  facilities  can  be 
installed  without  causing  harmful 
interference  to  other  users. 

21 .  An  additional  issue  related  to 
frequency  coordination  involves 


protection  standards  for  stations.  The 
NPRM  discussed  the  importance  of 
luiiform  fi^uency  coordination 
procedures  and  standards  to  simplify 
coordination  in  shared  bands  and 
minimize  the  potential  of  stations 
causing  interference.  In  this  regard,  the 
procedures  in  part  101  have  served  the 
FS  well  in  the  past,  providing  a  firm  and 
uniform,  yet  adaptable,  basis  for 
engineering  systems  without  harmful 
interference,  while  maximizing 
frequency  re-use.  Thus,  we  believe  that 
these  same  procedures  will  similarly 
benefit  BAS  and  CARS.  We  note  that 
these  criteria  are  consistent  with  those 
afready  in  effest  for  all  BAS  and  CARS 
operations  in  the  12.7-13.25  GHz  band 
Therefore,  we  have  adopted  §  101.105 
interference  criteria  for  use  where 
§  101.103(d)  frequency  coordination 
procedures  apply  to  BAS  and  CARS. 

Frequency  Tolerance 

22.  We  have  eliminated  separate 
frequency  tolerance  requirements  for 
base  and  mobile  operations,  and 
adopted  a  fi^quency  tolerance  of 
0.001%  for  fixed  and  mobile  TV  BAS 
equipment  operating  in  the  2450-2483.5 
MHz  band.  We  found  that  having 
consistent  frequency  tolerance 
requirements  for.both  fixed  and  mobile 
transmitters  will  simplify  frequency 
coordination  and  improve  spectnun 
efficiency.  Similarly,  by  adopting  a 
frequency  tolerance  requirement,  we 
will  ensure  that  spectrally  efficient 
equipment  is  used  and,  for  example,  in 
the  2450-2483.5  MHz  band,  that  the 
potential  for  adjacent  channel  _ 
interference  is  reduced.  In  that  regard, 
to  acconunodate  existing  product  lines 
in  the  2450-2483.5  MHz  band  such  as> 
those  of  MRC,  we  will  delay  the 
effective  date  of  the  0.001%  tolerance  in 
that  band  for  two  years.  We  foimd  that 
this  will  accommodate  MRC's  existing 
product  line,  and  strikes  a  balance 
between  the  benefits  of  spectrum 
efficiency  afforded  by  a  tighter  tolerance 
and  the  indefinite  accommodation 
sought  by  MRC  for  non-compliant 
product  lines.  Thus,  we  will  grandfather 
existing  equipment  and  equipment  of 
current  production  lines  exceeding  the 
new  0.001%  tolerance  in  the  2450- 
2483.5  MHz  band  and  authorized,  via 
certification  or  verification,  up  to  two 
years  after  the  adoption  of  the  Report 
and  Order,  and  stations  authorized  to 
use  such  equipment  pursuant  to  an 
application  filed. up  to  two  years  after 
the  adoption  of  the  Report  and  Order. 
However,  any  such  non-conforming 
equipment  replaced  on  or  after  two 
years  after  the  adoption  of  the  Report 
and  Order  must  be  replaced  by 
conforming  equipment. 


Use  of  the  13.150-13.2125  GHz  Band  by 
BAS  and  CARS  Pickup  Stations 

23.  As  proposed  in  the  NPRM,  we  are 
updating  §  74.602(a)  Note  2  to 
implement,  in  accordance  with  the 
NGSO  Order,  66  FR  7606,  January  24, 
2001,  expansions  in  mobile  TV  BAS  and 
CARS  pickup  stations'  use  of  the  13.15- 
13.2125  GHz  band  and  the  exclusion  of 
NGSO  FSS  from  that  band.  We  note  that 
the  recent  Optel  Order  67  FR  43257, 
June  27,  2002.  has  rendered  BAS  pickup 
stations  primary,  and  CARS  stations, 
secondary  to  BAS  pickup  stations,  in 
the  13.20-13.25  GHz  band,  and  we  have 
updated  §  74.602(a).  Note  2,  to  reflect 
this  status  in  the  13.20-13.2125  sub- 
band.  Consistent  with  these  actions,  we 
have  also  updated  §  78.18(1)  with 
respect  to  CARS,  and  footnote  NG53  to 
the  Table  of  Frequency  Allocations  in 

§  2.106.  Further,  we  are  grandfathering 
at  their  current  status  all  fixed  stations 
licensed  in  the  13.15-13.2125  GHz  band 
prior  to  the  effective  date  of  the  rules  in 
the  Report  and  Order.  ' 

Use  of  the  31.0-31.3  GHz  and  38.6-40.0 
GHz  Bands  by  the  BAS  and  CARS 

24.  We  adopted  the  proposals  in  the 
NPRM  to  eliminate  references  to  the 
31.0-31.3  GHz  and  38.6-40.0  GHz 
bands  frtim  BAS  and  CARS  technical 
rules,  and  to  grandfather  BAS 
incumbents  in  the  38.6-^0.0  GHz  band. 
We  note  that  the  incumbeiit  BAS 
licensees  remain  bound  by  the 
operational  parameters  specified  on 
their  current  authorizations.  We  also 
clarify  that,  as  stated  in  footnote  US291 
to  the  Table  of  Frequency  Allocations, 
mobile  BAS  facilities  in  the  38.6-40.0 
GHz  band  operate  on  a  secondary  basis 
with  respect  to  stations  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations,  which  include  Winstar's 
operations  under  part  101.  In  this 
coimection,  consistent  with  our  actions 
removing  references  to  the  38.6—40.0 
GHz  band  from  part  74,  we  are  removing 
Auxiliary  Broadcasting  from  that  band 
in  the  Table  of  Frequency  Allocations. 
We  are  also  removing  footnote  US291 
from  the  Federal  Government  and  Non- 
Federal  Government  columns  of  the 
table  and  replacing  it  with  footnote 
NGl  75  in  the  Non-Federal  Government 
column  only,  revised  to  show  that  the 
band  is  no  longer  available  for  BAS,  and 
that  incumbent  mobile  BAS  operations 
licensed  as  of  the  effective  date  of  the 
rules  in  the  Report  and  Order  are 
grandfathered  and  may  continue  to 
operate  indefinitely  on  a  secondary 
basis  with  respect  to  part  101  licensees. 
We  are  revising  §  2.106,  Table  of 
Frequency  Allocations,  and  part  74  of 
our  rules. 
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BAS  Service  Rules  (Part  74) 

Temporary  Conditional  Authority 

25.  The  Commission  proposed  in  the 
NPRM  to  allow  BAS  applicants  who 
apply  for  new  or  modified  stations  to 
operate  under  temporary  conditional 
authority  after  an  application  has  been 
properly  filed  with  the  Commission. 
This  type  of  operating  authority  is 
permitted  in  other  coordinated  services, 
such  as  those  authorized  under  parts  90 
and  101  and  Remote  Pickup  BAS.  The 
Commission  proposed  to  make  such 
temporary  conditional  authority  subject 
to  the  following  conditions: 

•  The  applicant  must  be  eligible  to 
operate  the  particular  class  of  broadcast 
auxiliary  station. 

•  The  station  must  be  operating  in 
conformance  with  the  rules  for  that 
particular  class  of  station  and  in 
accordance  with  the  terms  of  the 
frequency  coordination. 

•  The  application  does  not  propose 
operation  in  an  eirea  that  requires 
international  coordination. 

•  The  application  does  not  request  a 
waiver  of  the  Commission's  rules. 

•  The  proposed  station  will  not 
significantly  affect  the  environment  as 
defined  in  p'art  1 .  subpart  1  of  the 
Commission's  rules. 

•  The  antenna  structure  either  has  a 
FCC  Registration  Number  or  is 
determined  to  not  need  one. 

•  The  proposed  station  affords 
protection  to  radio  "quiet"  zones  and 
monitoring  stations. 

The  Commission  also  proposed  to 
allow  temporary  conditional  authority 
for  low  power  auxiliary  stations 
authorized  under  part  74,  subpart  H.  To 
effectuate  these  changes,  the 
Commission  proposed  to  remove 
§  74.431(g)  and  to  adopt  new  §  74.25  to 
allow  temporary  conditional 
authorizations  for  all  broadcast  auxiliary 
services.  We  find  that  providing  BAS 
applicants  with  the  ability  to  operate 
under  temporafy  conditional  authority 
is  appropriate.  We  are  removing 
§  74.431(g)  and  adopting  a  new  §  74.25 
to  allow  temporary  conditional 
authorizations  for  all  broadcast  auxiliary 
services. 

Short  Term  Operation 

26.  Section  74.24  provides  broadcast 
licensees  regulated  under  part  73  of  our 
rules  (i.e..  AM,  FM,  and  TV  broadcast 
stations,  including  Class  A  stations) 
with  the  authority  to  operate  a  broadcast 
auxiliary  station  on  a  short-term 
secondary  basis,  for  up  to  720  hours  per 
year,  without  prior  authorization  from 
the  Commission,  subject  to  providing 
notification  to  the  local  frequency 
coordinator,  and  to  co-channel  and 


adjacent  channel  CARS  licensees.  This 
rule  section  provides  broadcasters  with 
flexibility  to  respond  to  short  term 
situations  that  occur  outside  of  a 
station's  normal  operating  area  without 
coming  to  the  Commission  with 
requests  for  STA.  However,  the  same 
flexibility  is  not  afforded  to  broadcast 
network  entities,  cable  network  entities, 
or  LPTV  stations,  even  though  these 
entities  are  eligible  to  hold  BAS 
licenses.  To  promote  consistent 
treatment  of  licensees  with  similar 
operations,  we  adopted  our  proposal  to 
extend  the  short-term  operation  rules  to 
broadcast  network  entities,  cable 
network  entities,  and  LPTV  stations. 
This  action  will  simplify  the  process  for 
these  entities  when  it  is  necessary  to 
provide  coverage  of  events  outside  of  its 
normal  coverage  area.  In  addition,  our 
proposal  to  codify  rules  and  procedures 
for  designating  a  coordinator  for  major 
special  events  was  supported  by 
commenters  and  is  adopted  as  proposed 
with  one  clarification;  we  will  specify  in 
§  74.24(g)(2){i)  that  the  initial  request  for 
such  designation  be  made  in  writing. 
Such  designations  will  be  made  by 
public  notice  which  will  include  all 
necessary  contact  information.  We  will 
maintain  the  current  limitation  of  720 
hours  per  year  per  frequency  for  short- 
term  operation. 

27.  Extending  this  rule  to  cover 
additional  entities  raises  questions 
regarding  compliance  with  the  various 
station  identification  rules.  Therefore, 
because  broadcast  network  and  cable 
network  entities  do  not  have  individual 
station  call  signs  for  identification 
purpose,  we  will  require  them  to  use 
their  network  or  cable  entity  name  along 
with  their  base  of  operations  city  for 
compliance  with  the  station 
identification  rules.  Using  such  a 
scheme  will  make  it  easy  to  identify  the 
proper  point  of  contact  should  a 
problem  arise. 

Use  ofUHF-TV  Channels  for  TV  STLs 
apd  TV  Relay  Stations 

28.  We  adopt,  with  some 
modification,  our  proposals  with  respect 
to  the  future  use  of  UHF-TV  channels 
by  TV  STLs,  TV  relay  stations,  and  TV 
translator  relay  stations.  We  will  permit 
these  stations  to  obtain  authorizations 
without  submitting  an  engineering 
analysis  so  long  as  they  meet  the 
specified  technical  parameters — 
maximum  EIRP  of  35  dBW,  maximum 
transmitting  antenna  beamwidth  of  25 
degrees,  and  use  of  vertical  polarization. 
In  addition,  we  will  limit  futiu-e 
licensing,  beginning  as  of  the  effective 
date  of  the  rules  of  the  Report  and 
Order,  of  TV  STLs  and  TV  relay  stations 
to  channels  14-51;  ciurent  stations  on 


channels  52-69  will  be  grandfathered 
under  the  terms  of  their  current 
authorization  until  the  end  of  the  DTV 
transition  or  luitil  new  primary 
licensees  require  the  removal  of  such 
operations.  Finally,  we  will  permit 
future  licensing  of  TV  translator  relay 
stations  on  all  UHF-TV  channels  52-69 
through  the  end  of  the  DTV  transition  as 
long  as  harmful  interference  is  not 
caused  to  new  primary  services. 

29.  We  decline  to  adopt  any 
additional  restrictions  or  review 
procedures  which  would  imnecessarily 
biuden  licensees  or  the  licensing 
process.  We  will  however  make  a  slight 
wording  change  to  §  74.602(h)(1)  to 
clarify  that  if  any  of  the  specified 
parameters  are  exceeded,  an  engineering 
analysis  must  accompany  the 
application.  We  also  point  out  that 
stations  licensed  under  §  74.602(h)  are 
secondary  and  regardless  of  their 
operating  parameters,  must  protect  all 
primary  stations  using  the  UHF-TV 
spectrum,  including  land  mobile 
stations. 


TV  BAS  Sound  Channels 

30.  to  the  NPRM,  the  Commission 
stated  that  its  understanding  of  current 
industry  practice  is  for  broadcasters  to 
use  multiplexing  techniques,  rather  than 
separate  sound  channels,  to  transmit  the 
aural  portion  and  video  portion  of  their 
programming  over  a  single  TV  BAS 
channel.  Therefore,  the  Commission 
proposed  to  eliminate  §  74.603(b). 
Additionally,  the  Conunission  proposed 
to  eliminate  the  corresponding 
provision  of  §  74.502(b)  that  provides 
TV  BAS  licensees'  authorization  to  use 
the  aiual  BAS  channels.  The 
Commission  also  sought  comment  on 
whether  it  should  remove  §  74.603(c), 
which  provides  grandfathering  rights  so 
that  TV  BAS  stations  could  continue 
operating  aural  STL  or  relay  stations 
that  were  in  service  prior  to  July  10, 
1970.  SBE,  the  only  commenter  on  this 
issue,  confirms  the  Commission's 
understanding  of  current  industry 
practice  and  concurs  with  the  proposals. 
Accordingly,  we  adopted  the  proposals 
to  eliminate  §§  74.603(b),  74.502(b),  and 
74.603(c). 

Remote  Pickup  Broadcast  Auxiliary 
Frequency  Assignment 

31.  The  Commission  amends  the 
channel  plan  for  150  MHz  and  160  MHz 
Remote  Pickup  stations  to  list  channels 
every  7.5  kilobertz  and  allow  licensees 
to  stack  up  to  four  channels  for  a  total 
of  30  megahertz.  In  addition,  we  will 
modify  the  Group  Nl  and  N2  450  MHz 
channels  to  list  channels  every  6.25 
kilohertz  and  allow  licensees  to  stack  up 
to  eight  channels  for  a  total  of  50 


megahertz.  We  will  also  modify  the 
Group  P  channels  to  list  them  every  6.25 
kHz  and  allow  licensees  to  stack  up  to 
two  channels.  Further,  we  will  require 
new  Remote  Pickup  station  equipment 
designed  to  operate  on  channels  30 
kilohertz  wide  or  less  to  comply  with 
the  part  90  technical  standards, 
including  emission  mask,  frequency 
tolerance,  and  transient  frequency 
behavior.  By  harmonizing  all  RPU 
channels  and  equipment  with  the  Part 
90  PLMR  channel  plan,  licensees  will 
benefit  from  economies  of  scale 
resulting  frtim  the  use  of  equipment 
consistent  with  part  90  operations. 
Additionally,  this  will  simplify  station 
coordination  and  reduce  the  potential 
for  harmful  interference. 

32.  To  ease  the  transition  to  this  new 
channel  plan,  we  adopted  our  proposal 
to  provide  a  three-year  period  for 
licensees  operating  on  the  channels 
adopted  in  1984  to  modify  their  Ucenses 
to  the  new  channels.  After  three  years, 
they  may  remain  on  their  current 
channel  assignments,  but  on  a 
secondary,  non-interference  basis. 
Consistent  with  our  action  for  the  N| 
and  N2  channels  we  will  also  provide 
three  years  to  licensees  operating  on  the 
10  kilohertz  P  channels  to  modify  their 
licensees  to  the  new  channel  plan.  After  ■ 
that  time  they  may  remain  on  their 
current  channel  assignment  but  on  a 
secondary  basis.  This  will  provide  for  a 
smooth  transition  to  the  new  channels 
where  inciunbent  operations  will  not 
inhibit  the  growth  of  systems  on  the 
new  frequency  plan. 

Federal  Narrowbanding  of  162-1 74  MHz 
Band  Land  Mobile  Frequencies 

33.  In  accordance  with  the  comments 
of  SBE  and  our  proposal,  we  amended 
the  rules  to  require  that  existing  and 
applied  for  Remote  Pickup  BAS 
facilities  on  166.25  MHz  and  170.15 
MHz  use  no  more  than  12.5  kilohertz 
channel  bandwidth  by  Jsmuary  1,  2005. 
This  will  apply  to  all  stations  on  these 
frequencies  that  obtained  licenses  or 
applied  for  licenses  on  or  before  the 
effective  date  of  the  rules  in  this  Report 
and  Order.  This  approach  will  ensiue 
that  existing  licensed  stations  and 
applicants  who  are  planning  stations  on 
these  frequencies  have  adequate  time  to 
transition  to  narrowband  equipment.  To 
further  ease  this  transition,  we  will  not 
require  licensees  to  modify  their 
licenses.  Instead,  the  Commission  will 
automatically  issue  a  superseded 
license,  effective  January  1,  2005, 
showing  the  reduction  in  authorized 
bandwidth.  Additionally,  in  the  event 
that  the  January  1,  2005  deadline  for 
Federal  Government  systems  is 
extended,  we  will  consider  amending 


the  rules  to  implement  the  extension  for 
Non-Government  systems  on  the  166.25 
MHz  and  170.15  ^Iz  frequencies  as 
well.  Stations  applied  for  after  the 
efiiective  date  of  die  rules  in  the  Report 
and  Order  must  comply  with  the  12.5 
kilohertz  channel  bandwidth 
requirement.  Rather  than  placing  these 
requirements  in  footnote  US  11  as 
proposed,  we  will  instead  amend 
§  74.462.  This  action  is  appropriate  as  it 
consolidates  all  Remote  Pickup  BAS 
service  rules  in  one  place. 

34.  With  respect  to  Remote  Pickup 
BAS  base  stations  operating  as  an 
integral  part  of  the  EAS,  we  are  adopting 
a  procedure  recommended  by  NTIA  to 
ensure  that  such  stations  will  be 
protected  Under  this  procedure  NTIA 
will  place  a  notation  in  the  Government 
Master  Frequency  (GMF)  database 
licensing  record  of  these  stations  which 
will  require  Government  stations  to 
protect  them  from  harmful  interference. 
Thus,  there  is  no  need  to  amend 
footnote  USll. 

950  MHz  Aural  BAS  Channel  Splits 

35.  The  Report  and  Order  in  MM 
Docket  85-36.  50  FR  48596,  November 
26,  1985.  specified  that  the  950  MHz 
Aural  BAS  Channel  Plan  listed  in 

§  74.502(b)  would  become  effective 
upon  a  futiue  Order  from  the 
Commission  to  be  issued  when  the 
licensing  system  was  capable  of 
accommodating  this  channel  plan.  With 
the  implementation  of  ULS  for 
licensing,  we  are  implementing  that  rule 
section  with  this  Report  and  Order. 

Universal  Licensing  System  and  BAS 

36.  The  Universal  Licensing  System 
(ULS)  is  an  automated  licensing  system 
and  integrated  database  designed  to 
provide  greater  efficiency  in  the 
licensing  process  by  using  a 
consolidated  set  of  application  forms, 
automating  many  license  review 
processes,  and  facilitating  electronic 
application  filing  and  data  retrieval.  The 
ULS  Report  and  Order,  63  FR  68904. 
December  14, 1998,  consolidated  the 
application  and  processing  rules  for  all 
wireless  services  into  Subpart  F  of  Part 

1 ,  now  the  only  rule  section  that 
wireless  applicants  and  licensees, 
including  BAS  applicants  and  licensees, 
must  consult  regarding  application 
procedures,  such  those  as  for 
amendments,  modifications,  and  ST  As. 
The  Commission's  WTB.  which  is 
responsible  for  licensing  BAS.  began 
using  ULS  for  Aural  and  TV  BAS 
licensing  in  August.  1999  and  for 
Remote  Pickup  BAS  in  September, 
2000.  As  a  result,  several  BAS  service 
rules  require  updating  to  reflect  new 
ULS  application  processing  procedures. 


Many  of  these  changes,  such  as 
updating  application  form  numbers,  are 
ministerial  in  nature. 

Applications  Procedures  and 
Construction  Periods 

37.  We  have  adopted  the  proposals    ' 
frt>m  the  NPRM  regarding  applications 
and  STA  filing  procedures.  We  are 
amending  §§1.901  and  1.902  to 
reference  part  74  and  are  adding  a  new 
§  74.6  to  reference  BAS  applicants  and 
licensees  to  the  application  and 
processing  rules  in  part  1,  subpart  F. 
These  changes  will  simplify  our  rules 
and  result  in  processing  efficiencies  for 
BAS  licensing.  We  observe  that  specific 
changes  to  the  ULS  system,  including 
forms,  affect  multiple  services.  Thus,  we 
lack  adequate  notice  to  all  potentially 
affected  services  and  we  therefore 
decline  to  adopt  changes  to  Form  601 . 
We  note  that  no  commenter  opposed  the 
proposal  with  respect  to  ST  As. 
Therefore,  we  are  also  adopting  the 
proposals  amending  part  74  to  require 
that  BAS  STA  requests  follow  the 
procedures  oudined  in  §  1.931.  We 
clarify  that  electronic  filing  is  not 
required  for  ST  As;  they  may  be  filed 
either  electronically  or  manually. 

38.  We  have  also  adopted  the 
proposed  rule  amendments  to  remove 
the  construction  requirements  for  BAS 
stations  bom  part  73  and  place  them  in 
a  new  §  74.34.  This  approach  will 
promote  timely  construction  of 
facilities,  ensure  consistent  construction 
requirements  among  the  services,  and 
prevent  warehousing  of  spectrum.  We 
note  that  the  rules  already  require 
licensees  to  file  a  notification  of 
completion  of  construction.  Failure  to 
file  such  a  notification  results  in  the 
termination  of  the  license  by  the 
Commission. 

Classification  of  Filings  as  Major  or 
Minor 

39.  The  Commission  proposed  to 
amend  the  part  74  rules  to  adhere  to  the 
procedures  adopted  in  the  ULS 
proceeding  for  major  and  minor 
amendments  and  modifications;  i.e., 
amendments  to  aural  and  TV  BAS 
applications  and  modifications  to  aural 
and  TV  BAS  licenses  would  be 
evaluated  based  on  the  rules  defining  a 
major  change  in  §§  1.929(a)  and 
1.929(d),  and  Remote  Pickup  BAS 
applications  would  follow  the  rules  set 
forth  in  §§  1.929(a)  and  1.929(c)(4).  In 
many  cases,  the  rules  adopted  in  the 
ULS  Report  and  Order,  63  FR  68904. 
December  14. 1998.  provide  more 
flexibility  than  is  afforded  BAS 
licensees  under  part  74.  For  example, 
§§  74.551  and  74.651  require  aural  and 
TV  BAS  licensees  to  file  an  application 
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and  obtain  Commission  approval  for 
any  change  in  which  the  location  of  the 
transmitting  antenna  changes,  but 
§  1.929(d)(l)(i)  classifies  changes  in 
transmitting  antenna  location  that  are  5 
seconds  or  less  in  latitude  and/or 
longitude  as  minor.  The  proposal  made 
in  the  NPRM  would  implement  rule 
changes  that  treat  BAS  applicants  in  a 
consistent  manner  with  the  treatment 
given  other  wireless  services. 

40.  We  have  adopted  our  proposals  to 
amend  the  part  74  rules  so  that  BAS 
applicants  and  licensees  are  subject  to 
the  same  rules  as  specified  for  the  land 
mobile  and  microwave  services  for 
determining  major  and  minor 
application  and  license  changes.  This 
action  will  align  Remote  Pickup  BAS 
processing  rules  with  those  for  similar 
services  under  part  90  and  align  the 
rules  for  TV  and  aural  BAS  with  the 
rules  for  part  101.  Thus,  similar  stations 
will  be  treated  in  a  consistent  manner. 

41.  We  note  that  changes  in 
emissions,  such  as  a  conversion  from 
analog  to  digital  modulation  or  to 
composite  ^nalog/digital  modulation, 
are  already  classified  as  major  changes 
under  the  rules  in  §§  1.929(c){4)(ii)  and 
(d){l)(iv),  and  frequency  coordination 
would  be  required  when  a  major  change 
is  requested.  With  regard  to  location 
changes  of  less  than  5  seconds  in 
latitude  and/or  longitude,  we  note  that 
the  Commission  in  the  ULS 
Reconsideration  Order,  66  FR  53231. 
October  1. 1999,  clarified  that  such 
minor  changes  are  not  exempt  from  the 
coordination  requirement.  The 
Commission  explained  that  an  applicant 
requesting  a  minor  change  must  still 
coordinate  as' required  by 

§  101.103(d)(2)(ix)  prior  to 
implementing  the  change  and  that  this 
process  is  sufficient  to  ensure  that 
minor  changes  are  properly  coordinated 
to  avoid  harmful  interference,  without 
imposing  an  unnecessary  filing  burden 
on  applicants.  We  find  that  this 
procedure  will  work  equally  well  for 
part  74  services. 

Emission  Designators 

42.  Section  74.462  of  the 
Commission's  rules  specifies  authorized 
emissions  for  Remote  Pickup  BAS 
frequencies  and  frequency  bands.  In  the 
NPRM,  the  Commission  observed  that 
this  section  contains  emission 
designators  that  no  longer  conform  to 
current  ITU  specifications  or  to  those 
contained  in  subpart  C  of  part  2  of  the 
Commission's  rules  in  the  NPRM  the 
Commission  proposed  to  update 

§  74.462  to  replace  all  outdated 
emission  designators  with  emission 
designators  that  conform  to  ITU 
specifications  and  part  2  rules.  We  have 


adopted  our  proposal  and  updated  the 
emission  designators  of  §  74.462. 

AMPTP  Petition 

43.  Video  assist  devices  produce  low 
resolution  images  that  can  be  used  by  a 
production  crew  to  make  decisions  with 
respect  to  content,  lighting,  and  image 
framing.  Often,  these  video  assist 
devices  are  connected  via  cable. 
However,  cable  is  not  always  practical 
due  to  the  distance  from  the  camera  to 
the  video  monitor  or  because  the  camera 
needs  to  be  mobile  to  follow  the  action. 
To  improve  their  utility  and  increase 
safety,  the  Commission,  based  on  a 
petition  filed  by  AMPTP  on  November 
15,  1999,  RM-9856,  proposed  to  allow 
the  use  of  wireless  assist  video  devices 
(WAVDs)  on  a  secondary,  non- 
interference basis  on  unused  TV 
channels  in  the  upper  VHP  and  the  UHF 
bands. 

Authorization  of  WAVDs 

44.  We  have  adopted  our  proposal  to 
allow  the  use  of  WAVDs  on  a  secondary, 
non-interference  basis  on  vacant  upper 
VHF-TV  and  UHF-TV  channels.  In  the 
NPRM,  we  proposed  to  authorize 
WAVDs  as  low  power  auxiliary  stations 
under  part  74,  subpart  H.  We  believe 
that  this  is  the  appropriate  subpart  in 
which  to  place  WAVDs  due  to  their 
similarity  to  existing  low  power 
auxiliary  devices,  rather  than  the 
Remote  Pickup  BAS  rules.  If  after 
gaining  experience  with  WAVDs,  we 
determine  that  communications  on 
television  channels  needs  to  be 
prioritized,  we  can  revisit  this  issue. 

Eligibility.  Permitted  Use,  and  Licensing 
of  WAVDs 

45.  As  proposed  in  the  NPRM,  we 
have  adopted  our  proposal  to  permit  all 
entities  eligible  to  hold  part  74  licenses 
to  use  WAVDs.  This  includes  television 
and  motion  picture  producers.  We  have 
also  adopted  our  proposal  to  restrict  the 
use  of  WAVDs  from  use  at  live  events 
or  for  ENG  operations.  We  clarify  that 
WAVDs  may  be  used  to  produce  cable, 
satellite,  and  motion  picture  events  for 
later  showing  on  television  (through  free 
over  the  air  TV,  cable  TV  systems,  and 
satellite  TV  systems)  or  in  theaters,  but 
may  not  be  used  in  the  production  of 
live  events.  Similarly,  we  have  adopted 
our  proposal  that  WAVDs  be  excluded 
from  operating  under  the  short-term 
operation  rule.  This  will  ensure  that 
WAVDs  are  properly  coordinated  and 
television  stations,  notified,  to  ensure 
that  the  potential  of  these  devices  to 
interfere  with  television  broadcasts  is 
minimized. 

46.  We  have  also  adopted  our 
proposal  to  require  that  WAVD  stations 


be  licensed  prior  to  operating.  Such 
licenses  will  be  obtained  through  the 
ULS  using  FCC  Form  601.  In  addition, 
consistent  with  oiu-  licensing  of  other 
low  power  auxiliary  devices,  WAVD 
licenses  will  normally  be  issued  for  a 
period  of  eight  years  and,  for  those  held 
by  a  broadcast  station,  run  concurrently 
with  the  license  term  of  that  station.  For 
other  license  holders,  the  expiration 
date  will  be  determined  by  the  area  of 
the  country  in  which  the  station 
operates. 

47.  We  address  the  request  of  AMPTP 
to  allow  third  party  contractors  to  obtain 
WAVD  licenses.  AMPTP  states  that 
third  party  contractors  may  wish  to 
operate  and/or  rent  WAVDs  to  studios. 
We  will  not  expand  the  eligibihty  for 
WAVD  licenses  to  entities  beyond  those 
proposed.  We  stress  that  this  does  not 
preclude  the  operation  of  WAVDs  by 
third  party  contractors.  A  party  under 
contract  to  a  television  or  motion 
picture  producer  may  rent  equipment 
and  even  operate  it  for  the  producer. 
However,  such  operation  would  be 
under  the  authority  of  the  producer's 
license.  This  arrangement  is  consistent 
with  rules  in  other  services  where 
entities  are  able  to  operate  equipment 
under  the  authority  of  another  entity's^ 
license.  Based  on  our  experience,  we 
believe  that  this  arrangement  best  • 
promotes  accountability  and 
compliance  with  our  rules. 

Authorized  Frequencies 

48.  In  light  of  the  lack  of  comments 
on  this  issue,  we  have  adopted  our 
proposals  regarding  authorized 
frequencies  as  proposed  in  the  NPRM. 
Accordingly.  WAVDs  may  operate  on 
unused  television  broadcast  frequencies 
in  the  180-210  MHz.  470-608  MHz  and 
614-698  MHz  bands.  As  proposed,  we 
will  not  allow  WAVDs  to  operate  in  the 
174-180  MHz  and  210-216  MHz  bands 
(TV  channels  7  and  13).  in  order  to 
protect  the  Low  Power  Radio  Service 
(LPRS),  which  supports  auditory 
assistance  devices  and  health  care  aids 
that  operate  pursuant  to  part  95  and 
other  low  power  devices  operating 
under  §  90.265  of  our  rules.  In  addition, 
this  channel  restriction  will  protect 
from  interference  the  Navy's  SPASUR 
radar  system,  which  operates  in  the 
216.88-217.08  MHz  band.  We  find  that 
given  the  amount  of  spectrum  we  are 
authorizing  for  WAVDs,  these 
restrictions  will  have  minimal  impact 
on  their  ability  to  identify  spectrum  on 
which  to  operate. 

49.  We  adopt  the  proposal  to  exclude 
WAVDs  from  using  land  mobile  radio 
channels  in  the  470-512  MHz  band  (TV 
channels  14-20)  in  areas  around  the 
coordinates  listed  in  §  90.303  because 
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nomadic  WAVDs  could  not  likely  share 
spectrum  with  land  mobile  operations. 
We  also  adopt  the  proposal  to  require 
WAVDs  to  maintain  at  least  6  megahertz 
frequency  separation  from  such  land 
mobile  channels  when  operating  within 
these  areas.  This  frequency  and 
geographic  separation  is  necessary  to 
protect  public  safety  land  mobile  use. 
which  in  the  470-512  MHz  private  land 
mobile  bands  could  occur  on  any  of  the 
chaimels  allocated  in  a  given  area. 
Therefore,  all  TV  channels  listed  in 
§  90.303  are  excluded  from  WAVD  use 
at  the  locations  Usted.  As  discussed  in 


the  NPRM,  the  band  482-488  MHz  (TV 
channel  16)  will  also  be  excluded  from 
WAVD  use  in  the  New  York  City  area 
to  protect  New  York  City  public  safety 
entities  which  are  using  that  spectnmi 
imder  a  waiver.  Similarly,  the  band 
476-494  MHz  (TV  channels  15-17)  will 
be  excluded  from  WAVD  in  areas  near 
the  Gulf  of  Mexico  to  protect  the  PLMRS 
and  commimication  links  in  the  ORS 
under  part  22  of  our  rules.- 
Communications  with  mobile  stations 
under  these  rules  are  generally  limited 
to  stations  within  the  Gulf  {e.g.,  stations 
on  boats  or  aircraft)  or  to  stations  on  the 


shore.  Finally.  WAVDs  will  be  excluded 
from  the  band  488-494  MHz  (TV 
channel  17)  in  areas  near  Hawaii  to 
protect  common  carrier  control  and 
repeater  stations  for  point-to-point  inter- 
island  communications. 

50.  The  frequencies  on  which  we  will 
exclude  WAVD  use  are  summarized  in 
the  following  table.  We  reiterate  that 
these  exclusions  will  not  prevent 
WAVDs  from  operating  on  channels 
listed  in  the  table  when  WAVDs  are  a 
sufficient  distance  from  the  cities  listed 
in  the  following  table. 


Area 


Excluded  frequencies 
(MHz) 

470-494 

470-488  

470-494  

476-494  

470-494  

488-494 

482-500  

470-494,  500-518  

470-482  

470-494  

494-518  

470-482,  488-506  

476-500  

482-506 


Excluded 
channels 


Boston,  MA  „ 

Chicago,  IL 

Cleveland,  OH  (WAVDs  may  operate  until  further  order  from  the  Commission) 

Dallas/Fort  Worth,  TX  

Detroit,  Ml  (WAVDs  may  operate  until  further  order  from  ttie  Commission)  

Hawaii 

Houston,  TX , 

Los  Angeles.  CA 

Miami,  R  

New  YorV  N.E.  f^Jew  Jersey 

Philadelphia,  PA 

Pittsburgh,  PA : 

San  Francisco/Oakland,  CA  

Washington  DC/MD/VA  


14-17 

14-16 

14-17 

15-17 

14-17 

17 

16-18 

14-17,  19-21 

14-15 

14-17 

18-21 

14-15,  17-19 

15-18 

16-19 


51.  Finally,  as  proposed  in  the  NPRM, 
we  will  exclude  WAVDs  from  operating 
in  the  608-614  MHz  band  (TV  channel 
37)  to  protect  radio  astronomy 
operations  in  that  band.  This  exclusion 
is  consistent  with  the  Table  of 
Allocations  in  part  2  of  our  rules,  which 
specifies  that  no  stations  will  be 
authorized  to  transmit  in  that  band.  We 
also  note  we  have  recently  authorized 
the  use  of  medical  telemetry  in  the  608- 
614  MHz  band,  and  this  exclusion  will 
also  protect  those  operations.  Finally, 
WAVDs  will  not  be  allowed  to  use 
channels  above  698  MHz  (channel  51) 
in  the  UHF-TV  band  due  to  a  recent 
spectnmi  reallocation  of  those  channels 
to  uses  other  than  broadcasting.  We  find 
that  these  exclusions  are  justified  to 
protect  existing  operations  in  these 
bands. 

Technical  and  Operational 
Requirements 

52.  The  NPRM  proposed  conservative 
technical  and  operational  requirements 
to  allow  WAVDs  to  operate  without 
harming  other  operations.  Specifically, 
the  NPRM  proposed:  (1)  To  limit  the 
ERP  of  WAVDs  to  250  milliwatts  (mW); 
(2)  to  require  that  the  transmitting 
devices  use  a  permanently  attached 
antenna;  (3)  to  allow  WAVDs 
bandwidths  of  up  to  6  megahertz, 
limited  to  transmitting  on  a  single  TV 


chaimel  (i.e.,  WAVD  transmissions  may 
not  overlap  the  TV  chaimel  edge);  (4)  to 
use  the  same  emission  limitations  being 
proposed  for  other  TV  BAS  transmitters 
in  this  proceeding;  (5j  to  authorize 
WAVD  transmitters  imder  the 
certification  procedures  of  part  2  of  our 
rules;  (6)  to  require  WAVDs  to  maintain 
a  129  km  separation  distance  from  TV 
broadcasting  stations  operating  on  the 
same  frequency  and  a  200  km  separation 
distance  from  cities  where  land  mobile 
operations  6U«  authorized;  (7)  to  require 
WAVD  operators  to  achieve  prior 
notification,  rather  than  coordination, 
with  the  local  broadcast  coordinator  or 
any  adjacent  chaimel  TV  station  within 
161  km  of  each  intended  WAVD 
operation  at  least  10  business  days  in 
advance  of  operation;  (8)  that  WAVD 
licensees  be  subject  to  the  station 
identification  requirements  of  §  74.882; 
and  (9)  that  manufacturers  include 
certain  information  in  the  product 
literature  that  is  included  with  WAVDs 
to  indicate  the  requirements  for  using 
these  devices. 

53.  The  various  technical  and 
operational  requirement  proposals  for 
WAVDs  set  forth  in  the  NPRM  were 
designed  to  protect  other  users  of  the  TV 
bands  without  unnecessarily  hindering 
WAVD  operations.  Most  of  these  were 
unopposed,  and  we  will  adopt  them  as 
proposed.  Specifically,  we  have  adopted 


the  ERP  limit  of  250  mW.  the  bandwidth 
limit  of  6  megahertz  on  a  single  TV 
channel,  the  requirement  to  meet  the 
same  emissions  limitations  as  other  part 
74  transmitters,  part  2  certification 
procedures  for  WAVD  transmitters,  the 
proposed  separation  distances  from  TV 
and  land  mobile  stations,  the 
requirement  that  WAVD  licensees 
follow  the  station  identification 
requirements  of  §  74.882;  and  the . 
requirement  that  manufacturers  include 
certain  information  in  their  product 
literature. 

54.  With  respect  to  the  antenna  issue 
raised  by  commenters,  we  agree  with 
SBE  that  the  use  of  unintended  antennas 
should  be  avoided  because  they  could 
increase  the  interference  potential.  We 
also  agree  with  AMPTP  that  a 
permanently  attached  antenna  may 
result  in  increased  repair  costs.  We 
believe  that  a  reasonable  compromise 
between  these  positions  exists.  We  note 
that  our  part  15  rules  contain  a 
provision  allowing  either  permanently 
attached  antennas  or  devices  with 
unique  couplings  to  permit  antennas  to 
be  more  easily  repaired.  This  has 
worked  well  in  the  preventing 
unintended  antennas  irom  being 
attached  to  low  power  unlicensed 
devices  and  we  believe  a  similar 
requirement  would  work  here. 
Accordingly,  we  have  adopted  a  • 
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requirement  that  WAVDs  contain  a 
permanently  attached  antenna  or 
contain  a  unique  connector  that  allows 
for  easy  antenna  repair  while  preventing 
the  use  of  unauthorized  antennas. 

55.  We  believe  that  notification  is 
more  appropriate  than  full  coordination 
for  WAVDs.  We  take  this  position  based 
on  the  low  ERP.  limited  range,  and  non- 
interference status  of  WAVDs.  In 
addition,  because  WAVDs  may  be  used 
at  multiple  locations  in  support  of  a 
production,  notification  will  be  less 
burdensome  than  coordination  for  both 
the  WAVD  licensee  and  the  coordinator 
while  still  providing  adequate 
protection  to  broadcast  transmissions.  In 
this  connection,  have  adopted  our 
proposal  to  consider  the  absence  of  a 
response  from  a  coordinator  after  ten 
business  days  have  passed  as  an 
approval.  Once  the  WAVD  operator  has 
made  reasonable  attempts  to  notify  the 
BAS  coordinator  or  appropriate  TV 
stations,  we  find  that  failure  of  these 
entities  to  respond  to  the  WAVD 
operator  approval  is  an  insufHcient 
basis  to  delay  use  of  WAVDs.  We  find 
that  this  approach  strikes  a  reasonable 
balance  between  the  requirements  of 
producers  and  the  needs  of  the 
coordinator  to  study  notifications  and 
respond  to  operators  as  necessary.  We 
will  require  WAVD  licensees  to  notify, 
for  informational  purposes  only,  nearby 
co-channel  and  adjacent  channel  TV 
stations  (i.e.,  those  stations  within  161 
km  of  the  WAVD  location).  As  stated, 
this  will  be  informational  only  and 
television  stations  will  not  be  able  to 
prevent  a  WAVD  from  operating. 
However,  this  informational  notification 
may  help  identify  the  source  of 
interference  if  any  is  experienced  after 
a  WAVD  begins  operating.  We  have 
adopted  all  other  aspects  of  the 
notification  proposal  as  proposed  in  the 
NPRM. 

Final  Regulatory  Flexibility  Analysis 

56.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  as  amended 
{RFA).i  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Notice  of  Propose  Ruled  Making. 
Revisions  to  Broadcast  Auxiliary  Service 
Rules  in  Part  74  and  Conforming 
Technical  Rules  for  Broadcast  Auxiliary 
Service,  Cable  Television  Relay  Service 
and  Fixed  Services  in  Parts  74.  78  and 
101  of  the  Commission's  Rules.^  The 


<  See  5  U.S.C.  603.  The  RFA.  see  5  U.S.C.  601- 
612.  has  beeih«mended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFAJ.  Public  Uw  104-121,  Title  II.  110  Stat. 
857  (19961. 

*  Sfe  Notice  of  Proposed  Rule  h4aking.  ET  Docket 
No.  01-75.  16  FCX:  Red  10556.  10601  (2001).  66  FR 
28686,  May  24.  2001. 


Commission  sought  written  public 
comment  on  the  proposals  in  the  Notice, 
including  comment  on  the  IRFA.  The 
comments  received  are  discussed 
further.  This  present  Final  Regulatory 
Flexibility  Analysis  (FRFA)  conforms  to 
the  RFA.3 

(A)  Need  for  and  Objective  of  the  Report 
and  Order 

57.  The  Report  and  Order  updates  the 
Broadcast  Auxiliary  Service  (BAS)  rules 
in  part  74  and  will  permit  increased 
compatibility  between  Broadcast 
Auxiliary  Services,  the  Cable  Television 
Relay  Service  (CARS),  and  Fixed 
Service  Microwave  (FS)  systems 
operating  on  shared  spectrum. 
Specifically,  we  permit  TV  and  aural 
BAS  stations  to  use  any  available  digital 
modulation  technique  in  all  BAS 
fi^uency  bands  so  that  BAS  stations 
can  take  advantage  of  the  latest 
developments  in  technology  and  make 
smooth  the  transition  to  digital  TV  and 
digital  radio;  update  BAS  emission 
masks  to  facilitate  the  introduction  of 
digital  equipment  and  to  pro'.ide 
consistency  with  emission  masks  used 
in  part  101  of  the  rules;  modify  the 
equation  used  by  BAS  and  CARS 
services  for  determining  the  maximum 
effective  isotropic  radiated  power  (EIRP) 
for  short  path  lengths  (this  change 
eliminates  the  steep  reduction  in  EIRP 
for  BAS  and  CARS  path  lengths  shorter 
than  the  minimum);  allow  BAS  and 
CARS  stations  to  use  automatic  transmit 
power  control  (ATPC)  in  order  to 
facilitate  more  efficient  spectrum  use; 
update  transmitter  power  rules  for  BAS 
and  CARS  services  to  provide  EIRP 
limits  for  all  frequency  bands;  require 
TV  BAS  and  CARS  services  to  prior 
coordinate  their  frequency  use  when 
using  shared  frequency  bands  to 
minimize  the  potential  for  harmful 
interference  occurring  when  a  new 
station  begins  transmitting.  We  also 
permit  "wireless  assist  video  devices" 
to  operate  on  certain  VHF  and  UHF  TV 
spectrum,  thereby  increasing  spectrum 
efficiency  and  promoting  equipment, 
which  will  increase  safety  at  production 
sites  as  well  as  lower  film  and  television 
production  costs.  In  addition,  we  update 
many  other  BAS  rules  and  make  minor 
rule  changes  to  clarify  or  fix 
typographical  errors  in  the  existing 

rules. 

> 

(B)  Summarv  of  Significant  Issues 
Raised  by  Public  Comments  in  -Response 
to  the  IRFA 

58.  In  the  Notice,  the  Commission 
performed  an  IRFA  and  asked  for 
comments  that  specifically  addressed 


issues  raised  in  the  IRFA.  No  parties 
filed  comments  directly  in  response  to 
the  IRFA.  However,  commenters  made 
recommendations  regarding  channel 
splitting,  and  the  Commission,  in 
response,  is  overlaying  narrowband 
channels  in  various  bands  and  is 
authorizing  an  effective  date  for  channel 
splitting  in  the  950  MHz  aural  BAS 
band. 

(C)  Description  and  Estimate  of  the 
Number  of  Entities  Affected  to  Which 
Rules  WW  Apply 

59.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feiisible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  action  taken."  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction."  ^ 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.**  A  small  business 
concern  is  one  that:  (1)  Is  independenUy 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).'^  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  *  Nationwide,  as 
of  1992,  there  were  approximately 
275,801  small  organizations. »  Finally, 
"small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50,000."  '"  As 
of  1992,  there  were  approximately 
85,006  such  jiuisdictions  in  the  United 
States."  This  number  includes  38,978 
counties,  cities,  and  towrns;  of  these, 
37.566,  or  96  percent,  have  populations 


>  See  5  U.S.C  804. 


*  5  U.S.C.  603(b)(3). 

'W.  601(6). 

»  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C 
632).  Pursuant  to  the  RFA.  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  terra  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Regiflter. "  5  U.S.C.  601(3). 

'  Small  Business  Act.  15  U.S.C.  632. 

•5  U.S.C.  601(4). 

"  1992  Economic  Census.  U.S.  Bureau  of  the 
Census,  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

'0  5  use.  601(5). 

"  U.S.  Dept.  of  Commerce,  Bureau  of  the  Census. 
"1992  Census  of  Govenunents." 
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of  fewer  than  50,000.^2  The  United 
States  Bureau  of  the  Census  (Census 
Bureau)  estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities. 

60.  The  rules  adopted  in  the  Report 
and  Order  affect  licensees  of  BAS 
(Remote  Pickup,  aural,  and  television), 
CARS,  and  fixed  microwave  services. 
Additionally,  they  affect  manufacttirers 
of  equipment  that  supports  the  BAS. 

Broadcast  Auxiliary  Service  (BAS) 
involves  a  variety  of  transmitters, 
generally  used  to  relay  broadcast 
programming  to  the  public  (through 
translator  and  booster  stations)  or 
within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  stations).  The  Commission  has 
not  developed  a  definition  of  small 
entities  specific  to  broadcast  auxiliary 
licensees.  The  U.S.  Small  Business 
Administration  (SBA)  has  developed 
small  business  size  standards,  as 
follows:  (1)  For  TV  BAS,  we  will  use  the 
size  standard  for  Television 
Broadcasting,  which  consists  of  all  such 
companies  having  annual  receipts  of  no 
more  than  $12.0  million;"  (2)  For  Aiual 
BAS,  we  will  use  the  size  standard  for 
Radio  Stations,  which  consists  of  all 
such  companies  having  annual  receipts 
of  no  more  than  $6  million;'*  (3)  For 
Remote  Pickup  BAS  we  will  use  the 
small  business  size  standard  for 
Television  Broadcasting  when  used  by  a 
TV  station  and  that  for  Radio  Stations 
when  used  by  such  a  station. 

61.  According  to  Census  Bureau  data 
for  1997,  there  were  906  Television 
Broadcasting  firms,  total  that  operated 
for  the  entire  year.'^  Of  this  total,  734 
firms  had  annual  receipts  of 
$9,999,999.00  or  less  and  an  additional 
71  had  receipts  of  $10  million  to 
$24,999,999.00.16  jhus,  imder  this 
standard,  the  majority  of  firms  can  be 
considered  small. 

62.  According  to  Census  Biu^au  data 
for  1997.  there  were  4,476  Radio 
Stations  (firms),  total,  that  operated  for 
the  entire  year.^'  Of  this  total  4,265  had 
annual  receipts  of  $4,999,999.00  or  less, 
and  an  additional  103  firms  had  receipts 


of  $5  million  to  $9,999,999.00.i«  Thus, 
under  this  standard,  the  great  majority 
of  firms  can  be  considered  small. 
Cable  Antenna  Relay  Service  (CARS) 
includes  transmitters  generally  used  to 
relay  cable  programming  within  cable 
television  system  distribution  systems. 
The  SBA  has  developed  a  small 
business  size  standard  for  Cable  and 
other  Program  Distribution,  which 
consists  of  all  such  companies  having 
annual  receipts  of  no  more  than  $12.5 
million.  1°  According  to  Census  Bureau 
data  for  1997,  there  were  1,311  firms 
within  the  industry  category  Cable  and 
Other  Program  Distribution,  total,  that 
operated  for  the  entire  year.^o  Of  this 
totsd,  1,180  firms  had  aimual  receipts  of 
$9,999,999.00  or  less,  and  an  additional 
52  firms  had  receipts  of  $10  million  to 
$24,999,999.00.21  Thus,  under  this 
standard,  the  majority  of  firms  can  be 
considered  small. 

Fixed  Microwave  Services  (FS)  includes 
common  carrier,  private^perational 
fixed,  and  broadcast  auxiliary  radio 
services.  Presently  there  are 
approximately  22,015  common  carrier 
fixed  licensees  and  61,670  private 
operational-fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services.  The  SBA  has 
developed  a  small  business  size 
standard  for  Cellular  and  other  Wireless 
Telecommunications,  which  consists  of 
all  such  companies  having  1,500  or 
fewer  employees.^^  According  to  Census 
Bureau  data  for  1997,  there  were  977 
firms  in  this  category,  total,  that 
operated  for  the  entire  year.^s  Of  this 
total,  965  firms  had  employment  of  999 
or  fewer  employees,  and  an  additional 
12  had  emplo)mient  of  1,000  employees 
or  more.2*  Thus,  imder  this  standard, 
virtually  all  firms  can  be  considered 
small. 

(D)  Description  of  rejected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements  for  Small  Entities 

63.  Under  the  rules  adopted  in  the 
Report  and  Order,  there  are  changes  to 
reporting,  recordkeeping,  and  other 
compliance  requirements.  In  many 


"Id. 

»»13  CFR  121.201.  NAICS  code  513120. 

»*/d.  at  NAICS  code  513112. 

i^U.S.  Census  Bureau,  1997  Economic  Census, 
Subject  Series:  Information,  "Receipts  Size  of  Firms 
Subject  to  Federal  Income  Tax:  1997,"  Table  4. 
NAICS  code  513120  (issued  Oct.  2000). 

**/d.  The  census  data  do  not  provide  a  more ' 
precise  estimate. 

"Id.  At  NAICS  code  513112. 


'•  Id.  The  census  data  do  not  provide  a  more 
precise  estimate. 

»»W.  at  NAICS  code  513220. 

™/d.  at  NAICS  code  513220. 

"  Id.  The  census  data  do  not  provide  a  more 
precise  estimate. 

22 13  CFR  121.201,  NAICS  code  513322. 

"  U.S.  Census  Bureau.  1997  Economic  Census, 
Subject  Series:  Information,  "Employment  Size  of 
Firms  Subject  to  Federal  Income  Tax:  1997,"  Table 
5.  NAICS  code  513310  (issued  Oct.  2000). 

2*  Id.  The  census  data  do  not  provide  a  more 
precise  estimate  of  the  number  of  firms  that  have 
employment  of  1,500  or  fewer  employees;  the 
lai^est  category  provided  is  "Firms  virith  1.000  ^ 
employees  or  more." 


cases,  these  changes  streamline  the 
existing  licensing  process  or  provide 
additional  flexibility  to  licensees  and 
applicants.  Many  of  the  proposed 
changes  are  related  to  the  use  of  the 
Universal  Licensing  System  (ULS)  by 
BAS  applicants  and  licensees. 
Applicants  for  BAS  stations  must  apply 
through  the  Wireless 
Telecommunications  Bureau  using  the 
ULS,  which  was  adopted  by  Report  and 
Order  in  1998.  To  comply  with  this 
system,  our  decisions  in  the  Report  and 
Order  are  consistent  with  the  decisions 
reached  in  that  Report  and  Order. 
Accordingly,  we  have  eliminated 
requests  made  by  letter  if  there  is  a 
standard  appUcation  form  that  can  be 
used  instead,  modified  the  rules 
defining  major  and  minor  changes  to 
those  used  for  fixed  microwave  systems, 
and  eliminated  the  need  to  report 
transmitter  output  power  and  requiring 
that  all  stations  comply  with  limits  on 
effective  isotropic  radiated  power.  We 
also  have  changed  the  period  of 
construction  for  a  BAS  station  from  the 
currently  used  three  years  to  eighteen 
months,  consistent  with  the  period  used 
for  fixed  microwave  stations. 

64.  Additionally,  we  have  conformed 
some  of  the  rules  that  affect  frequency 
bands  that  are  shared  among  BAS 
licensees  (part  74),  CARS  licensees  (part 
78),  and  fixed  microwave  licensees  (part 
101).  SpecificaUy,  we  have  updated  the 
rules  that  protect  interference  to 
geostationary  satellites  from  receiving 
harmhil  interference  from  fixed  stations 
to  those  currently  listed  in  the  ITU 
International  Radio  Regulations.  The 
effect  of  this  update  is  to  expand  the 
number  of  frequency  bands  to  which 
these  jules  apply.  We  also  have  adopted 
for  BAS  equipment,  emission 
limitations  that  are  consistent  with 
those  already  being  used  for  fixed 
microwave  stations.  We  also  are 
generally  requiring  that  all  BAS 
appUcants  for  fixed  stations  op>erating 
above  944  MHz  comply  with  the  same 
fi^uency  coordination  guidelines  in 
place  for  fixed  microwave  stations. 

65.  Further  changes  entail  providing 
technical  guidelines  for  TV  studio-to- 
transmitter  links  and  TV  relay  stations 
that  operate  on  UHF-TV  channels. 
These  guidelines  have  always  been 
imposed,  but  never  codified.  Also,  with 
respect  to  BAS  Remote  Pickup  stations, 
we  are  altering  their  channel  plan  to  be 
consistent  with  the  same  channel 
spacing  requirements  as  are  used  for 
Private  Land  Mobile  Radio  stations  in 
part  90  of  our  rules.  Finally,  as  noted, 
we  have  allowed  a  new  type  of  device 
to  operate  on  certain  VHF  and  UHF  TV 
channels,  wireless  assist  video  devices. 
These  devices  will  follow  the  existing 
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service  rules  for  Low  Power  Auxiliary 
Stations,  with  minor  exceptions.^* 

(E)  Steps  Taken  To  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities  and  Significant  Alternatives 
Considered 

66.  The  RFA  requires  an  agency  to 
describe  any  significant  altemptives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities.^^ 

67.  We  have  reduced  burdens 
wherever  possible.  Our  rules  regarding 
the  BAS  would  reduce  burdens  on  small 
entities.  First,  we  have  simplified  and 
expanded  the  opportunity  for  aural  and 
TV  BAS  licensees  to  use  digital 
modulation  techniques  in  all  of  their 
allocated  frequency  bands.  Currently, 
they  can  use  these  techniques  only  in  a 
few  bands  and  must  file  waiver  requests 
and  requests  for  special  temporary 
authority  (STA)  to  transmit  digital 
signals  in  other  bands.  Our  rules 
eliminate  the  need  for  these  waivers  and 
ST  As,  thus  saving  businesses  the  thne  it 
takes  to  prepare  these  requests  and  their 
associated  filing  fees.  Second,  we  have 
altered  the  equation  used  to  determine 
the  allowable  EIRP  for  short  path 
lengths.  Under  our  new  rules,  there  will 
no  longer  be  a  large  drop-off  in 
allowable  EIRP  when  the  path  length  of 
a  fixed  station  is  slightly  shorter  than 
the  minimum  necessary  for  maximum 
power.  The  effect  of  this  is  to  provide 
more  flexibility  in  the  way  small  entities 
design  their  systems.  Because  they  will 
be  able  to  use  fewer  sites,  this  has  the 
effect  of  a  reduction  in  the  cost  of  a 
system.  Third,  we  have  allowed 
automatic  transmit  power  control 
(ATPC).  ATPC  benefits  small  entities  by 
reducing  outages  to  digital  receivers  and 
expanding  battery  life.  Both  of  these 
effects  benefit  small  businesses  by 
making  their  systems  more  reliable. 

68.  Many  of  our  rule  amendments  and 
their  benefits  stem  from  the  use  of  the 
ULS  for  application  filing.  This  system, 
by  providing  for  electronic  filing  on 
standardized  forms,  benefits  small 


,29  See  Report  and  Order,  paragraphs  153, 154  and 
155,  supra. 
»5U.S.C.  603W. 


entities  in  several  ways.  Applicants  can 
submit  applications  to  the  Commission 
as  soon  as  they  have  the  necessary 
information  on-hand,  and  they  receive 
instant  feedback  as  to  the  correctness  of 
that  application  because  ULS  will  not 
accept  the  application  for  filing  unless 
it  is  correct.  If  there  are  errors,  ULS 
provided  error  messages  so  that  the 
application  can  be  corrected  and 
resubmitted.  Also,  the  system  makes 
extensive  use  of  electronic  processing, 
so  that  many  of  the  tasks  that  were  done 
by  hand  are  now  one  by  computer.  The 
overall  effect  is  that  applications  are 
processed  faster  and  licenses  are  issued 
sooner,  thus  allowing  small  entities  to 
begin  providing  service  in  a  more  timely 
manner. 

69.  We  have  also  adopted  rule 
amendments  that  conform  rules  for 
similar  services  that  share  spectrum. 
These  are  TV  BAS,  CARS,  and  the  fixed 
microwave  service.  As  a  whole,  these 
amendments  reduce  burdens  to  small 
entities  because  many  of  these  entities 
have  licenses  in  each  of  these  rule  parts, 
but  must  currently  contend  with 
different  rules  in  each  part.  Thus,  small 
entities  will  benefit  because  they  will, 
in  many  instances,  be  able  to  comply 
with  a  common  set  of  rules  for  their 
systems,  which  operate  in  any  of  the 
named  services. 

70.  Additionally,  we  have  adopted 
many  other  rule  changes  that  will 
benefit  small  entities.  We  are  requiring 
that  fixed  BAS  systems  prior  coordinate 
their  frequency  use,  which  will  ensure 
that  systems  operate  in  a  manner  that 
minimizes  the  potential  of  causing 
interference.  This  protects  the  new 
system  from  possibly  being  shut  down 
due  to  causing  interference  and  protects 
the  existing  system  from  suffering  a 
service  disruption  from  receiving 
interference.  Both  of  these  results  will 
benefit  small  entities  operating  in  the 
BAS  service.  Along  with  the  frequency 
coordination  requirement,  we  have 
extended  the  ability  to  operate  under 
temporary  conditional  authority  to  all 
BAS  frequency  bands.  This  benefits 
small  entities  by  allowing  them  to  begin 
operating  sooner.  Further,  we  have 
extended  the  reach  of  the  short-term 
operation  rule  to  all  entities  eligible  for 
a  BAS  license.  This  benefits  small 
entities  because  many  would  not  need 
to  obtain  additional  licenses  from  the 
Commission  to  provide  limited  service 
a  few  times  a  year  in  areas  in  which 
they  do  not  traditionally  operate.  Such 
a  change  saves  small  entities  the  time 
and  money  that  they  would  otherwise 
expend  obtaining  a  license.  Another 
change  entails  the  Commission 
establishing  technical  requirements  for 
operating  TV  STLs  or  TV  relay  stations 


on  UHF-TV  channels.  This  change 
permits  applicants  to  know  the 
requirements  they  must  meet  before 
applying  for  a  license,  thereby  reducing 
the  number  or  applications  that  must  be 
returned  by  the  Commission.  Thus, 
small  entities  will  benefit  by  having  to 
respond  to  returned  applications  less 
often.  We  have  also  altered  the  channel 
plan  for  Remote  Pickup  BAS  to  conform 
to  the  channel  plan  adopted  for  PLMR 
services.  Unless  the  same  technical 
criteria  are  used  for  both  services, 
different  radios  must  be  developed. 
Thus,  our  rules  change  will  benefit 
small  entities  by  lowering  equipment 
costs.  Finally,  we  have  permitted 
motion  pictiu^  and  television  producers 
to  operate  new  wireless  assist  video 
devices  on  certain  unused  VHF  and 
UHF  TV  channels.  This  will  benefit 
small  entities  by  providing  a  more  cost 
effective  means  for  producers  to  monitor 
multiple  camera  angles  when  producing 
program  material. 

71.  The  regulatory  burdens  we  have 
retained,  such  as  filing  applications  on 
appropriate  forms,  are  necesseuy  to 
ensure  that  the  public  receives  the 
benefits  of  new  and  existing  services  in 
a  prompt  and  efficient  manner.  We  also 
considered  revising  the  burden  of 
frequency  coordination  for  fixed  BAS 
systems,  but  found  that  this  alternative 
would  uimecessarily  increase  the 
potential  of  harmful  interference. 
However,  under  ovu  frequency 
coordination  procedures,  entities  may 
self  coordinate  rather  than  paying  a 
frequency  coordinator.  We  will  continue 
to  examine  alternatives  in  the  future 
with  the  objectives  of  eliminating 
uimecessary  regulations  and  minimizing 
significant  economic  impact  on  small 
entities. 

(F)  Report  to  Congress 

72.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  will  send  a  copy  of 
the  Report  and  Order,  including  this 
FRF  A,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act,27  In  addition,  the  Commission  will 
send  a  copy  of  the  Report  and  Order, 
including  this  FRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA. 

Ordering  Clauses 

73.  Pursuant  to  sections  1,  4(i),  302, 
303(f)  and  (r),  332.  and  337  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  1,  4(i),  154(i).  302, 
303(f)  and  (r),  332,  337,  the  Report  and 
Order  and  the  rules  specified  are 
Adopted.  The  rules  set  forth  will 
become  effective  April  16,  2003. 


"  See  5  U.S.C  801(«MlHA). 
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74.  Piffsuant  to  5  U.S.C.  553(d)(1)  and 
553(d)(3),  the  rules  implementing  digital 
modulation  of  BAS  stations  specified  in 
the  rules  section,  specifically  §§  74.535 
and  74.637  of  the  Commission's  Rules. 
47  CFR  74.535  and  74.637.  became 
effective  on  October  30,  2002,  adoption 
date  of  the  Report  and  Order. 

List  of  Subjects 

47  CFR  Part  1 

Administrative  practice  and 
procedure,  Radio,  Television. 

47  CFR  Part  2 

Communications  equipment,  Radio. 

47  CFR  Part  73 

Communications  equipment.  Radio. 
Reporting  and  recordkeeping 
requirements.  Television. 

47  CFR  Part  74 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements.  Television. 

47  CFR  Part  78 

Cable  television.  Communications 
equipment.  Radio,  Reporting  and 
recordkeeping  requirements. 

47  CFR  Part  101 

'  Communications  equipment.  Radio. 
Federal  Communications  Coimnission.  ' 
Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  amends  47  CFR  parts  1.2. 
73,  74,  78  and  101  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154(1),  154(j)  155, 
255,  303(r),  309  and  325(e).      . 

2.  Section  1.901  is  revised  to  read  as 
follows: 

§  1 .901    Basis  and  purpose. 

These  rules  are  issued  pursuant  to  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151  et  seq.  The 
piupose  of  these  rules  is  to  establish  the 
requirements  and  conditions  under 
which  entities  may  be  licensed  in  the 
Wireless  Radio  Services  as  described  in 
this  part  and  in  parts ^3,  20,  22,  24,  26, 
27,  74,  80.  87.  90.  95.  97  and  101  of  this 
chapter. 

3.  Section  1.902  is  revised  to  read  as 
follows: 

§1.902    Scope. 

In  case  of  any  conflict  between  the 
rules  set  forth  in  this  subpart  and  the 
rules  set  forth  in  Parts  13,  20,  22,  24.  26, 
27,  74,  80,  87,  90,  95,  97,  and  101  of  title 
47,  chapter  I  of  the  Code  of  Federal 
Regulations,  the  rules  in  part  1  shall 
govern. 

4.  Section  1.929  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (c)(4)  and  (d)  to  read  as 
follows: 


§1.929    Ctesslfication  of  filings  as  maior  or 
minor. 


(c)*  *  • 

(4)  In  the  Private  Land  Mobile  Radio 
Services  (PLMRS),  the  remote  pickup 
broadcast  auxiliary  service,  and  GMRS 
systems  licensed  to  non-individuals: 
***** 

(dl  In  the  microwave,  aural  broadcast 
auxiliary,  and  television  broadcast 
auxiliary  services: 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

5.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302a.  303,  and 
336,  unless  otherwise  noted. 

6.  Amend  §  2.106  as  follows: 

a.  Revise  pages  25,  26,  37.  38  and  76 
of  the  Table. 

b.  In  the  list  of  United  States 
Footnotes,  revise  footnote  USll  and 
remove  footnote  US291. 

c.  In  the  list  of  non-Federal 
government  footnotes,  revise  footnotes 
NG53  and  NG115  and  add  footnote 
NG175. 

The  additions  and  revisions  read  as 
follows: 

§2.106    Tat>le  of  Frequency  Allocations. 

***** 

BIUJNG  CODE  6n2-01-P 
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United  States  (US)  Footnotes 

***** 

USll    The  use  of  the  frequencies 
166.25  and  170.15  MHz  may  be 
authorized  to  non-Federal  Government 
remote  pickup  broadcast  base  and  land 
mobile  stations  and  to  non-Federal 
Government  base,  fixed  and  land  mobile 
stations  in  the  public  safety  radio 
services  on  the  condition  that  harmful 
interference  shall  not  be  caused  to 
present  or  future  Federal  Government 
stations  in  the  band  162-174  MHz. 
Authorization  on  these  frequencies  shall 
be  in  the  lower  48  contiguous  States 
only,  except  within  the  area  bounded  on 
the  west  by  the  Mississippi  River,  on  the 
north  by  the  parallel  of  latitude  37°30' 
N.,  and  on  the  east  and  south  by  that  are 
of  the  circle  with  center  at  Springfield, 
Illinois,  and  radius  equal  to  the  airline 
distance  between  Springfield,  Illinois, 
and  Montgomery,  Alabama,  subtended 
between  the  foregoing  west  and  north 
boimdaries.  The  use  of  these  fr^uencies 
by  remote  pickup  broadcast  stations 
shall  not  be  authorized  for  locations 
within  150  miles  (241.4  km)  of  New 
York  City;  and  use  of  these  frequencies 


by  the  public  safety  radio  services  shall 
not  be  authorized  except  for  locations 
within  150  miles  of  New  York  City. 

***** 

Non-Federal  Government  (NG) 
Footnotes 

***** 

NG53    In  the  band  12.7-13.15  GHz, 
television  pickup  stations  and  CARS 
pickup  stations  shall  be  assigned 
chaiuiels  on  a  co-equal  basis  and  shall 
operate  on  a  secondary  basis  to  fixed 
stations  operating  in  accordance  with 
the  Table  of  Frequency  Allocations.  In 
the  band  13.15-13.20  GHz,  television 
pickup  stations  and  CARS  pickup 
stations  shall  be  assigned  channels  on  a 
primary  co-equal  basis  within  50 
kilometers  of  the  television  markets 
defined  in  47  CFR  76.53.  In  the  band 
13.20-13.2125  GHz,  television  pickup 
stations  shall  be  assigned  channels  on  a 
primary  basis,  and  CARS  fixed  and 
pickup  stations  shall  operate  on  a 
secondary  basis  to  television  broadcast 
auxiliary  stations. 
*        *        *        *        * 

NG115    In  the  bands  54-72  MHz.  76- 
88  MHz,  174-216  MHz,  470-608  MHz, 
•and  614-806  MHz,  wireless 


microphones  and  wireless  assist  video 
devices  may  be  authorized  on  a  non- 
interference basis,  subject  to  the  terms 
and  conditions  set  forth  in  47  CFR  part 
74,  subpart  H. 
***** 

NG175    Television  pickup  stations  in' 
the  mobile  services  authorized  to  use 
frequencies  in  the  band  38.6—40.0  GHz 
on  or  before  April  16,  2003,  may 
continue  to  operate  on  a  secondary  basis 
to  stations  operating  in  accordance  with 
the  Table  of  Frequency  All(x:ations. 


PART  73— RADIO  BROADCAST 
SERVICES 

7.  The  authority  citation  for  part  73 
continues  to  read  ias  follows: 

Authority:  47  U.S.C.  154,  303.  3334.  and 
336. 

8.  Section  73.3500  is  amended  by 
removing  th§,  entries  for  Forms  313  and 
313-R  from  die  table  in  paragraph  (a) 
and  adding  entries  for  Forms  601  and 
603  to  read  as  follows: 

§73.3500    Application  and  report  forms. 

(a)*   *  * 


Form  NO. 


Title 


601   FCC  Applk:ation  for  Wireless  Telecommunications  Bureau  Radio  Service  Auttwrization. 

603 FCC  Wireless  Telec»mmunications  Bureau  Application  for  Assignments  of  Autfiorizatton  and  Transfers  of 

Control. 


§75.3533    [Amonded] 

9.  Section  73.3533  is  amended  by 
removing  and  reserving  paragraph  (a)(3). 

§73.3536    [Amended] 

10.  Section  73.3536  is  amended  by 
removing  and  reserving  paragraph 
(b)(3). 

11.  Section  73.3598  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§73.3596    Period  of  construction. 

(a)  Each  original  construction  permit 
for  the  construction  of  a  new  TV,  AM, 
FM  or  International  in  such  existing 
stations,  shall  specify  a  period  of  three 
years  &t>m  the  date  of  issuance  of  the 
original  construction  permit  within 
which  construction  shall  be  completed 
and  application  for  Ucense  filed. 


PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL 
BROADCASTING  AND  OTHER 
PROGRAM  DISTRIBUTIONAL 
SERVICES 

12.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

.Authority:  47  U.S.C  154,  303.  307,  336(f), 
336(h)  and  554. 

43.  Section  74.5  is  amended  by 
redesignating  paragraphs  (a)(4)  through 
(a)(7)  as  paragraphs  (a)(5)  through  (a)(8) 
and  by  adding  new  paragraphs  (a)(4) 
and  (ti  to  read  as  follows: 

§74.5    Cross  reference  to  rules  in  other 
parts. 

***** 

(a)*  *  * 

(4)  Subpart  F.  "Wireless 
Telecommunications  Services 
Applications  and  Proceedings". 
(§§1.901  to  1.981). 
***** 

(f)  Part  101,'  'Fixed  Microwave 
Services"c 


14.  Section  74.6  is  added  to  read  as 
follows: 

§  74.6    Licensing  of  liroadcast  auxiliary  and 
low  power  auxiliary  stations. 

Applicants  for  and  Ucensees  of  remote 
pickup  broadcast  stations,  aural 
broadcast  auxiliary  stations,  television 
broadcast  auxiliary  stations,  and  low 
power  auxihary  stations  authorized 
under  subparts  D,  E,  F,  and  H  of  this  '  "^"s? 
part  are  subjecrt  to  the  application  and 
procedural  rules  for  wireless 
telecommunications  services  c:ontained 
in  part  1,  subpart'F  of  this  chapter. 
Applicants  for  these  stations  may  file 
either  manually  or  electronically  as 
specified  in  §§  1.913(b)  and  (d)  of  this 
chapter. 

15.  Section  74.15  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 


§74.15 

*         •' 


Station  license  period. 


(f)  Licenses  held  by  broadcast 
network-entities  imder  Subpart  F  will 
ordinarily  be  issued  for  a  p^od  of  8 
years  running  concurrendy  with  the 
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normal  licensing  period  for  broadcast 
stations  located  in  the  same  area  of 
operation.  An  application  for  renewal  of 
license  shall  be  filed  in  accordance  with 
the  provisions  of  §  1.949. 
***** 

16.  Section  74.24  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (d).  (f),  (g),  (i),  {h)(l).  and 
by  removing  the  Note  after  paragraph 
{h)(l)  to  read  as  follows: 

§  74.24    Short  term  operation. 

All  classes  of  broadcast  auxiliary 
stations  provided  for  in  subparts  D,  E, 
F  and  H  of  this  part,  except  wireless 
video  assist  devices,  may  be  operated  on 
a  short-term  basis  under  the  authority 
conveyed  by  a  part  73  license  or  a 
broadcast  auxiliary  license  without 
prior  authorization  from  the  FCC, 
subject  to  the  following  conditions: 

(a)  Licensees  operating  under  this 
provision  must  be  eligible  to  operate  the 
particular  class  of  broadcast-auxiliary 

station. 

***** 

(d)  Short-term  operation  under  this 
section  shall  not  exceed  720  hoius 
annually  per  frequency. 

Note  to  Paragraph  (d):  Certain  frequencies 
shared  with  other  services  which  are 
normally  available  for  permanent  broadcast 
auxiliary  station  assignment  may  not  be 
available  for  short-term  operation.  Refer  to 
any  note(s)  which  may  be  applicable  to  the 
use  of  a  specific  frequency  prior  to  initiating 
operation. 

*         *         *         •         « 

(f)  Stations  operated  pursuant  to  this 
section  shall  be  identified  by  the 
transmission  of  the  call  sign  of  the 
associated  part  73  broadcast  station  or 
broadcast  auxiliary  station,  or,  in  the 
case  of  stations  operated  by  broadcast 
network  and  cable  network  entities,  by 
the  network  or  cable  entity's  name  and 
base  of  operations  city. 

(g)  Prior  to  operating  piusuant  to  the 
provisions  of  this  section,  licensees 
shall,  for  the  intended  location  or  area- 
of-operation,  notify  the  appropriate 
frequency  coordination  committee  or 
£uiy  licensee(s)  assigned  the  use  of  the 
proposed  operating  frequency, 
concerning  the  particulars  of  the 
intended  operation  and  shall  provide 
the  name  and  telephone  number  of  a 
person  who  may  be  contacted  in  the 
event  of  interference.  Except  as 
provided  herein,  this  notification 
provision  shall  not  apply  where  an 
unanticipated  need  for  immediate  short- 
term  mobile  station  operation  would 
render  compliance  with  the  provisions 
of  this  paragraph  impractical. 

(1)  A  CARS  licensee  shall  always  be 
given  advance  notification  prior  to  the 


commencement  of  short-term  operation 
on  or  adjacent  to  an  assigned  frequency. 

(2)  The  Commission  may  designate  a 
frequency  coordinator  as  the  single 
point  of  contact  under  this  section  for 
advance  coordination  of  major  national 
and  international  events.  Once 
designated,  all  short-term  auxiliary 
broadcast  use  imder  this  section  must  be 
coordinated  in  advance  through  the 
designated  coordinator. 

(i)  Coordinators  under  this  provision 
will  not  be  designated  unless  the 
Commission  receives  an  initial  request, 
in  writing,  to  designate  a  coordinator. 

(ii)  The  Commission  will  issue  a 
Public  Notice  with  information 
regarding  the  designation  of  such  a 
coordinator. 

(iii)  All  coordination  must  be  done  on 
a  non-discriminatory  basis. 

(iv)  All  licensees  must  abide  by  the 
decision  of  the  coordinator.  The 
Commission  will  be  the  final  arbiter  of 
any  disputes. 

(3)  An  unanticipated  need  will  never 
be  deemed  to  exist  for  a  scheduled 
event,  such  as  a  convention,  sporting 
event,  etc. 

(h)*  •  * 

(1)  Use  of  broadcast  auxiliary  service 
frequencies  below  470  MHz  is  limited  to 
areas  of  the  United  States  south  of  Line 
A  or  west  of  Line  C  luiless  the  effective 
radiated  power  of  the  station  is  5  watts 
or  less.  See  §  1.928(e)  of  this  chapter  for 
a  definition  of  Line  A  and  Line  C. 
***** 

(i)  Short-term  operation  of  a  remote 
pickup  broadcast  base  station,  a  remote 
pickup  automatic  relay  station,  an  aiual 
broadcast  STL  station,  an  aiual 
broadcast  intercity  relay  station,  a  TV 
STL  station,  a  TV  intercity  relay  station 
or  a  TV  translator  relay  station  in  the 
National  Radio  Quiet  Zone,  the  Table 
Mountain  Radio  Receiving  Zone,  or  near 
FCC  monitoring  stations  is  subject  to  the 
same  advance  notification  procedures 
applicable  to  regular  applications  as 
provided  for  in  §§  73.1030  and  74.12, 
except  that  inasmuch  as  short-term 
operation  does  not  involve  an 
application  process,  the  provisions 
relating  to  agency  objection  procedures 
shall  not  apply.  It  shall  simply  be 
necessary  for  the  licensee  to  contact  the 
potentially  affected  agency  and  obtain 
advance  approval  for  the  proposed 
short-term  operation.  Where  protection 
to  FCC  monitoring  stations  is 
concerned,  approval  for  short-term 
operation  may  be  given  by  the  District 
Director  of  a  Commission  field  facility. 
***** 

17.  Section  74.25  is  added  to  read  as 
follows: 


§  74.25    Temporary  conditional  operating 
authority. 

An  applicant  for  a  new  broadcast 
auxiliary  radio  service  station  or  a 
modificatiop  of  an  existing  station 
under  subparts  D,  E,  F,  or  H  of  this  part 
may  operate  the  proposed  station  during 
the  pendency  of  its  applications  upon 
the  filing  of  a  properly  completed 
formal  application  that  complies  with 
the  rules  for  the  particular  class  of 
station,  provided  that  the  conditions  set 
forth  are  satisfied. 

(a)  Conditions  applicable  to  all 
broadcast  auxiliary  stations. 

(1)  Stations  operated  pursuant  to  this 
section  shall  be  identified  by  the 
transmission  of  the  call  sign  of  the 
associated  part  73  of  this  chapter 
broadcast  station,  if  one  exists,  or  the 
prefix  "WT"  followed  by  the  applicant's 
local  business  telephone  niunber  for 
broadcast  or  cable  network  entities. 

(2)  The  antenna  structure(s)  has  been 
previously  studied  by  the  Federal 
Aviation  Administration  and 
determined  to  pose  no  hazard  to 
aviation  safety  as  required  by  subpart  B 
of  part  17  of  this  chapter;  or  the  anteima 
or  tower  structiue  does  not  exceed  6.1 
meters  above  ground  level  or  above  an 
existing  man-made  structure  (other  than 
an  antenna  structure),  if  the  antenna  or 
tower  has  not  been  previously  studied 
by  the  Federal  Aviation  Administration 
and  cleared  by  the  FCC; 

(3)  The  grant  of  the  application(s) 
does  not  require  a  waiver  of  the 
Conunission's  rules; 

(4)  The  applicant  has  determined  that 
the  facility(ies)  will  not  significantly 
affect  the  environment  as  defined  in 

§  1.1307  of  this  chapter; 

(5)  The  station  site  does  not  lie, 
within  a  radio  "Quiet  Zone"  identified 
in  §  1.924  of  this  chapter. 

(b)  Conditions  applicable  to  remote 
pickup  broadcast  auxiliary  stations. 

(1)  "The  auxiliary  station  must  be 
located  within  80  km  (50  mi)  of  the 
broadcast  studio  or  broadcast 
transmitter. 

(2)  The  applicant  must  coordinate  the 
operation  with  all  affected  co-channel 
and  adjacent  channel  licensees  in  the 
area  of  operation.  This  requirement  can 
be  satisfied  by  coordination  with  the 
local  frequency  committee  if  one  exists. 

(3)  Operation  under  this  provision  is 
not  permitted  between  152.87  MHz  and 
153.35  MHz. 

(c)  Conditions  applicable  to  aiu-al  and 
television  broadcast  auxiliary  stations. 

(1)  The  applicable  frequency 
coordination  procedures  have  been 
successfully  completed  and  the  filed 
application  is  consistent  with  that 
coordination. 
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(2)  The  station  site  does  not  lie  within 
an  area  requiring  international 
coordination. 

(3)  If  operated  on  frequencies  in  the 
17.8-19.7  GHz  band,  the  station  site 
does  not  lie  within  any  of  the  areas 
identified  in  §  1.924  of  this  chapter. 

(d)  Operation  under  this  section  shall 
be  suspended  immediately  upon 
notification  from  the  Commission  or  by 
the  District  Director  of  a  Commission 
field  facility,  and  shall  not  be  resumed 
imtU  specific  authority  is  given  by  the 
Conunission  or  District  Director.  When 
authorized  by  the  District  Director,  short 
test  operations  may  be  made. 

(e)  Conditional  authority  ceases 
immediately  if  the  application(s)  is 
returned  by  the  Commission  because  it 
is  not  acceptable  for  filing. 

(f)  Conditional  authorization  does  not 
prejudice  any  action  the  Commission 
may  take  on  the  subject  application(s). 
Conditional  authority  is  accepted  with 
the  express  imderstanding  that  such 
authority  may  be  modified  or  cancelled 
by  the  Commission  at  any  time  without 
hearing  if,  in  the  Commission's 
discretion,  the  need  for  such  action 
arises.  An  applicant  operating  pursuant 
to  this  conditional  authority  assumes  all 
risks  associated  with  such  operation,  the 
termination  or  modification  of  the 
conditional  authority,  or  the  subsequent 
dismissal  or  denial  of  its  application(s). 

18.  Section  74.34  is  added  to  read  as 
follows: 

§74.34    Period  of  construction; 
certification  of  completion  of  construction. 

(a)  Each  aural  and  television 
broadcast  auxiliary  station  authorized 
under  subparts  E  and  F  of  this  part  must 
be  in  operation  within  18  months  from 
the  initial  date  of  grant. 

(b)  Each  remote  pickup  broadcast 
auxiliary  station  authorized  under 
subpart  D  of  this  part  must  be  in 
operation  within  12  months  &t>m  the 
initial  date  of  grant. 

(c)  Failure  to  timely  begin  operation 
means  the  authorization  terminates 
automatically. 

(d)  Requests  for  extension  of  time  may 
be  granted  upon  a  showing  of  good 
cause  pursuant  to  §  1.946(e)  of  this 
chapter. 

(e)  Construction  of  any  authorized 
fecility  or  frequency  must  be  completed 
by  the  date  specified  in  the  license  and 
the  Commission  must  be  notified 
pursuant  to  §  1.946  of  this  chapter. 

19.  Section  74.402  is  revised  to  read 
as  follows: 

174.402    Frequency  assignment 

Operation  on  all  channels  listed  in 
this  section  (except:  frequencies  26.07 
MHz,  26.11  MHz.  and  26.45  MHz,  and 


frequencies  listed  in  paragraphs  (a)(4) 
and  (c)(1)  of  this  section  shall  be  in 
accordance  with  the  "priority  of  use" 
provisions  in  §  74.403(b)).  The  chcumel 
will  be  assigned  by  its  center  frequency, 
channel  bandvddth,  and  emission 
designator.  In  general,  the  frequencies 
listed  in  this  section  represent  the 
center  of  the  channel  or  chaimel 
segment.  When  an  even  number  of 
chaimels  are  stacked  in  those  sections 
stacking  is  permitted,  channel 
assignments  may  be  made  for  the 
frequency  halfway  between  those  listed. 

(a)  The  following  channels  (except 
1606, 1622,  and  1646  kHz)  may  be 
assigned  for  use  by  broadcast  remote 
pickup  stations  using  any  emission 
(other  than  single  sideband  or  pulse) 
that  will  be  in  accordance  with  the 
provisions  of  §  74.462. 

(1)  MF  Channels:  1606, 1622,  and 
1646  kHz.  The  channel  1606  kHz  is 
subject  to  the  condition  listed  in 
paragr^h  (e)(1)  of  this  section. 

(2)  HF  Channels:  25.87,  25.91,  25.95, 
25.99,  26.03,  26.07,  26.09,  26.11,  26.13, 
26.15,  26.17,  26.19,  26.21,  26.23,  26.25, 
26.27,  26.29,  26.31,  26.33,  26.35,  26.37, 
26.39,  26.41,  26.43,  26.45,  and  26.47 
MHz.  The  channels  25.87-26.09  MHz 
are  subject  to  the  condition  listed  in 
paragraph  (e)(2)  of  this  section. 

(3)  VHF  Channels:  166.25  and  170.15 
MHz.  These  channels  ^re  subject  to  the 
condition  listed  in  paragraph  (e)(8)  of 
tilis  section 

(4)  UHF  Channels:  Up  to  two  of  the 
following  6.25  kHz  segments  may  be 
stacked  to  form  a  channel  which  may  be 
assigned  for  use  by  broadcast  remote 
pickup  stations  using  any  emission 
contained  within  the  resultant  chaimel 
in  accordance  with  the  provisions  of 

§  74.462:  450.00625  MHz,  450.0125 
MHz,  450.01875  MHz.  450.025  MHz, 
450.98125  MHz,  450.9875  MHz, 
450.99375  MHz,  455.00625  MHz, 
455.0125  MHz,  455.01875  MHz,  455.025 
MHz,  455.98125  MHz,  455.9875  MHz, 
and  455.99375  MHz.  These  channels  are 
subject  to  the  condition  listed  in 
paragraph  (e)(9)  of  this  section. 

(b)  Up  to  four  of  the  following  7.5  kHz 
VHF  segments  and  up  to  eight  of  the 
following  6.25  kHz  UHF  segments  may 
be  stacked  to  form  a  channel  which  may 
be  assigned  for  use  by  broadcast  remote 
pickup  stations  using  any  emission 
contained  within  the  resultant  channel 
in  accordance  with  the  provisions  of 

§  74.462. 

(1)  VHF  segments:  152.8625, 152.870, 
152.8775, 152.885, 152.8925, 152.900, 
152.9075. 152.915, 152.9225, 152.930, 
152.9375, 152.945, 152.9525, 152.960, 
152.9675, 152.975. 152.9825,  152.990, 
152.9975, 153.005. 153.0125,  153.020. 
153.0275. 153.035. 153.0425. 153.050. 


153.0575, 153.065, 153.0725,  153.080, 
153.0875. 153.095, 153.1025, 153.110, 
153.1175, 153.125,  153.1325, 153.140, 
153.1475,  153.155, 153.1625,  153.170. 
153.1775,  153.185,  153.1925,  153.200, 
153.2075, 153.215. 153.2225, 153.230. 
153.2375, 153.245,  153.2525, 153.260, 
153.2675,  153.275,  153.2825, 153.290. 
153.2975, 153.305, 153.3125,  153.320, 
153.3275, 153.335, 153.3425,  153.350, 
and  153.3575.  These  channels  are 
subject  to  the  conditions  listed  in 
paragraphs  (e)(3),  (4),  (5),  and  (10)  of 
f>iio  <sof*tirifi 

(2)  VHF  segments:  160.860, 160.8675, 
160.875,  160.8825,  160.890,  160.8975, 
160.905, 160.9125,  160.920.  160.9275, 
160.935,  160.9425,  160.950,  160.9575, 
160.965, 160.9725, 160.980,  160.9875. 
160.995,  161.0025,  161.010,  161.0175, 
161.025,  161.0325,  161.040,  161.0475, 
161.055, 161.0625, 161.070,  161.0775, 
161.085, 161.0925, 161.100,  161.1075. 
161.115, 161.1225. 161.130, 161.1375, 
161.145, 161.1525. 161.160,  161.1675, 
161.175,  161.1825, 161.190, 161.1975, 
161.205, 161.2125, 161.220, 161.2275, 
161.235, 161.2425,  161.250,  161.2575, 
161.265, 161.2725, 161.280,  161.2875, 
161.295, 161.3025, 161.310, 161.3175, 
161.325, 161.3325,  161.340,  161.3475, 
161.355. 161.3625,  161.370, 161.3775, 
161.385, 161.3925.  161.400.  These 
channels  are  subject  to  the  condition 
listed  in  paragraph  (e)(6)  and  (10)  of  this 
secrtion 

(3)  VHF  segments:  161.625, 161.6325, 
161.640, 161.6475,  161.655, 161.6625, 
161.670, 161.6775, 161.685, 161.6925, 
161.700,  161.7075,  161.715,  161.7225. 
161.730, 161.7375,  161.745, 161.7525, 
161.760, 161.7675,  161.775.  These 
channels  are  subject  to  the  conditions 
listed  in  paragraphs  (e)(4),  (7),  and  (10) 
of  this  section. 

(4)  UHF  segments:  450.03125, 
450.0375,  450.04375,  450.050, 
450.05625,  450.0625,  450.06875, 
450.075,  450.08125,  450.0875, 
450.09375,  450.100,  450.10625. 
450.1125,  450.11875,  450.125, 
450.13125,  450.1375,  450.14375, 
450.150,  450.15625,  450.1625, 
450.16875,  450.175,  450.18125,    • 
450.1875,  450.19375,  450.200, 
450.20625,  450.2125,  450.21875, 
450.225,  450.23125,  450.2375, 
450.24375,  450.250,  450.25625, 
450.2625.  450.26875.  450.275, 
450.28125.  450.2875,  450.29375, 
450.300,  450.30625,  450.3125, 
450.31875,  450.325,  450.33125, 
450.3375.  450.34375,  450.350, 
450.35625,  450.3625.  450.36875. 
450.375.  450.38125.  450.3875, 
450.39375,  450.400,  450.40625, 
450.4125.450.41875,450.425, 
450.43125,  450.4375,  450.44375. 
450.450.  450.45625,  450.4625, 
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450.46875,  450.475,  450.48125, 
450.4875.  450.49375,  450.500, 
450.50625,  450.5125,  450.51875, 
450.525,  450.53125,  450.5375, 
450.54375,  450.550,  450.55625, 
450.5625,  450.56875,  450.575, 
450,58125,  450.5875.  450.59375, 
450.600,  450.60625,  450.6125, 
450.61875,  455.03125,  455.0375, 
455.04375.  455.050,  455.05625, 
455.0625,  455.06875,  455.075, 
455.08125,  455.0875,  455.09375, 
455.100.  455.10625.  455.1125, 
455.11875,  455.125.  455.13125, 
455.1375,  455.14375,  455.150, 
455.15625,455.1625,455.16875, 
455.175,  455.18125,  455.1875, 
455.19375,  455.200,  455.20625, 
455.2125.  455.21875.  455.225. 
455.23125.  455.2375.  455.24375, 
455.250.  455.25625,  455.2625. 
455.26875,  455.275,  455.28125, 
455.2875.  455.29375,  455.300, 
455.30625,  455.3125,  455.31875, 
455.325.  455.33125.  455.3375, 
455.34375.  455.350.  455.35625. 
455.3625.  455.36875.  455.375. 
455.38125.  455.3875.  455.39375, 
455.400.  455.40625.  455.4125. 
455.41875.  455.425.  455.43125. 
455.4375.  455.44375.  455.450. 
455.45625.  455.4625,  455.46875, 
455.475,  455.48125,  455.4875, 
455.49375,  455.500,  455.50625, 
455.5125,455.51875,455.525, 
455.53125,  455.5375,  455.54375, 
455.550,  455.55625,  455.5625, 
455.56875,  455.575,  455.58125, 
455.5875,  455.59375,  455.600, 
455.60625,  455.6125,  455.61875. 

(c)  Up  to  two  of  the  following  25  kHz 
segments  may  be  stacked  to  form  a 
channel  which  may  be  assigned  for  use 
by  broadcast  remote  pickup  stations 
using  any  emission  contained  within 
the  resultant  channel  in  accordance 
with  the  provisions  of  §  74.462.  Users 
committed  to  50  kHz  bandwidths  and 
transmitting  program  material  will  have 
primary  use  of  these  channels. 

(1)  UHF  segments:  450.6375, 
450.6625,  450.6875,  450.7125.  450.7375. 
450.7625.  450.7875.  450.8125.  450.8375. 
450.8625.  455.6375.  455.6625,  455.6875, 
455.7125,  455.7375,  455.7625,  455.7875, 
455.8125,  455.8375,  455.8625  MHz. 

(2)  (Reserved) 

(d)  Up  to  two  of  the  following  50  kHz 
segments  may  be  stacked  to  form  a 
channel  which  may  be  assigned  for  use 
by  broadcast  remote  pickup  stations 
using  any  emission  contained  within 
the  resultant  channel  in  accordance 
with  the  provisions  of  §  74.462.  Users 
committed  to  100  kHz  bandwidths  and 
transmitting  program  material  will  have 
primaiy  use  of  these  channels. 

(1)  UHF  segments:  450.900,  450.950, 
455.900,  and  455.950  MHz. 


(2)  [Reserved] 

(e)  Conditions  on  Broadcast  Remote 
Pickup  Service  channel  usage  as 
referred  to  in  paragraphs  (a)  through  (d) 
of  this  section: 

(1)  Operation  is  subject  to  the 
condition  that  no  harmful  interference 
is  caused  to  the  .eception  of  AM 
broadcast  stations. 

(2)  Operation  is  subject  to  the 
condition  that  no  harmful  interference 
is  caused  to  stations  in  the  broadcast 
service. 

(3)  Operation  is  subject  to  the 
condition  that  no  harmful  interference 
is  caused  to  stations  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations  set  forth  in  part  2  of  this 
chapter.  Applications  for  licenses  to  use 
frequencies  in  this  band  must  include 
statements  showing  what  procedures 
will  be  taken  to  ensure  that  interference 
will  not  be  caused  to  stations  in  the 
Industrial/Business  Pool  (Part  90). 

(4)  These  frequencies  will  not  be 
licensed  to  network  entities. 

(5)  These  frequencies  will  not  be 
authorized  to  new  stations  for  use  on 
board  aircraft. 

(6)  These  frequencies  are  allocated  for 
assignment  to  broadcast  remote  pickup 
stations  in  Puerto  Rico  or  the  Virgin 
Islands  only. 

Note  to  Paragraph  (eH6):  These  frequencies 
are  shared  with  Public  Safety  and  Industrial/ 
Business  Pools  (Part  90). 

(7)  These  frequencies  may  not  be  used 
by  broadcast  remote  pickup  stations  in 
Puerto  Rico  or  the  Virgin  Islands.  In 
other  areas,  certain  existing  stations  in 
the  Public  Safety  and  Industrial/ 
Business  Pools  (Part  90)  have  been 
permitted  to  continue  operation  on 
these  frequencies  on  the  condition  that 
no  harmful  interference  is  caused  to 
broadcast  remote  pickup  stations. 

(8)  Operation  on  frequencies  166.25 
MHz  and  170.15  MHz  is  subject  to  the 
condition  that  harmful  interference 
shall  not  be  caused  to  present  or  future 
Government  stations  in  the  band  162- 
1 74  MHz  and  is  also  subject  to  the 
bandwidth  and  tolerance  limitations 
and  compliance  deadlines  listed  in 

§  74.462  of  this  part.  Authorization  on 
these  frequencies  shall  be  in  the  lower 
48  contiguous  States  only,  except  within 
the  area  bounded  on  the  west  by  the 
Mississippi  River,  on  the  north  by  the 
parallel  of  latitude  37''30'  N.,  and  on  the 
east  and  south  by  that  arc  of  the  circle 
with  center  at  Springfield,  Illinois,  and 
radius  equal  to  the  airline  distance 
between  Springfield,  Illinois,  and 
Montgomery.  Alabama,  subtended 
between  the  foregoing  west  and  north 
boundaries,  or  within  150  miles  (241.4 
km)  of  New  York  City. 


(9)  The  use  of  these  frequencies  is 
limited  to  operational  communications, 
including  tones  for  signaling  and  for 
remote  control  and  automatic 
transmission  system  control  and 
telemetry.  Stations  licensed  or  applied 
for  before  April  16,  2003.  must  comply 
with  the  channel  plan  by  March  17, 
2006.  or  may  continue  to  operate  on  a 
secondary,  non-interference  basis. 

(10)  Stations  licensed  or  applied  for 
before  April  16,  2003,  must  comply  with 
the  channel  plan  by  March  17.  2006.  or 
may  continue  to  operate  on  a  secondary, 
non-interference  basis. 

(f)  License  applicants  shall  request 
assignment  of  only  those  channels,  both 
in  number  and  bandwidth,  necessary  for 
satisfactory  operation  and  for  which  the 
system  is  equipped  to  operate.  However, 
it  is  not  necessary  that  each  transmitter 
within  a  system  be  equipped  to  operate 
on  all  frequencies  authorized  to  that 
licensee. 

(g)  Remote  pickup  stations  or  systems 
will  not  be  granted  exclusive  chaimel 
assignments.  The  same  channel  or 
channels  may  be  assigned  to  other 
licensees  in  Uie  same  area.  When  such 
sharing  is  necessary,  the  provisions  of 

§  74.403  shall  apply.  I 

20.  Section  74.403  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

§74.403    Frequency  selection  to  avoid 
interference. 

*        *        *        *        * 

(b)  The  following  order  of  priority  of 
transmissions  shall  be  observed  on  all 
frequencies  except  frequencies  26.07 
MHz,  26.11  MHz,  and  26.45  MHz.  and 
frequencies  Usted  in  §  74.402(a)(4)  and 

(c)(1): 

»        *        *        *        * 

21.  Section  74.431  is  amended  by 
removing  and  reserving  paragraph  (g) 
and  by  revising  paragraph  (i)  to  read  as 
follows: 

1 74.431    Special  rules  applicable  to  remote 
pickup  stations. 

***** 

(i)  Remote  pickup  mobile  or  base 
stations  may  be  used  for  activities 
associated  with  the  Emergency  Alert 
System  (EAS)  and  similar  emergency 
survival  communications  systems.  Drills 
and  test  are  also  permitted  on  these 
stations,  but  the  priority  requirements  of 
§  74.403(b)  must  be  observed  in  such 
cases. 

22.  Section  74.432  is  amended 
revising  paragraphs  (b),  (g)  and  (k)  to 
read  as  follows: 

§  74.432    Ucensing  requirements  and 
procedures. 
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(b)  Base  stations  may  operate  as 
automatic  relay  stations  on  the 
frequencies  listed  in  §  74.402(b)(4)  and 
(c)(1)  under  the  provisions  of  §  74.436, 
however,  one  licensee  may  not  operate 
such  stations  on  more  than  two 
frequency  pairs  in  a  single  area. 
*        •        *        •        • 

(g)  An  application  for  a  remote  pickup 
broadcast  station  or  system  shall  specify 
the  broadcasting  station  with  which  the 
remote  pickup  broadcast  facility  is  to  be 
principally  used  and  the  licensed  area 
of  operation  for  a  system  which 
includes  mobile  stations  shall  be  the 
area  considered  to  be  served  by  the 
associated  broadcasting  station.  Mobile 
stations  may  be  operated  outside  the 
licensed  area  of  operation  pursuant  to 
§  74.24  of  this  part.  Where  the  applicant 
for  remote  pickup  broadcast  facilities  is 
the  licensee  of  more  than  one  class  of 
broadcasting  station  (AM.  FM.  TV),  all 
licensed  to  the  same  community, 
designation  of  one  such  station  as  the 
associated  broadcasting  station  wrill  not 
preclude  use  of  the  remote  pickup 
broadcast  facilities  with  those 
broadcasting  stations  not  included  in 
the  designation  and  such  additional  use 
shall  be  at  the  discretion  of  the  licensee. 
***** 

(k)  In  case  of  permanent 
discontinuance  of  operations  of  a  station 
licensed  under  this  subpart,  the  licensee 
shall  cancel  the  station  Ucense  using 
FCC  Form  601.  For  purposes  of  this 
section,  a  station  which  is  not  operated 


for  a  period  of  one  year  is  considered  to 
have  been  permanently  discontinued. 

•   '     *        *        *        * 

23.  Section  74.433  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

S  74.433    Temporary  auttKKlzattons. 

***** 

(b)  A  request  for  special  temporary 
authority  for  the  operation  of  a  remote 
pickup  broadcast  station  must  be  made 
in  accordance  with  the  procedures  of 

§  1.931(b)  of  this  chapter. 

(c)  All  requests  for  special  temporary 
authority  of  a  remote  pickup  broadcast 
station  must  include  full  particulars 
including:  licensee's  name  and  address, 
facility  identification  number  of  the 
associated  broadcast  station  or  stations, 
call  letters  of  remote  pickup  station  (if 
assigned),  tjrpe  and  manufacturer  of 
equipment,  power  output,  emission, 
frequency  or  frequencies  proposed  to  be 
used,  commencement  and  termination 
date,  location  of  operation  and  purpose 
for  which  request  is  made  including  any 
particular  justification. 
***** 

24.  Section  74.451  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  74.451    Certification  of  equipment. 

(a)  Applications  for  new  remote 
pickup  broadcast  stations  or  systems  or 
for  changing  transmitting  equipment  of 
an  existing  station  will  not  be  accepted 
unless  the  transmitters  to  be  used  have 


been  certificated  by  the  FCC  pursuant  to 
the  provisions  of  this  subpart,  or  have 
been  certificated  for  Ucensing  imder 
part  90  of  this  chapter  and  do  not 
exceed  the  output  power  limits 
specified  in  §  74.461(b). 
•        *        *        *        •    . 

25.  Section  74.452  is  revised  to  read 
as  follows: 

§74.452    Equipment  ctianges. 

(a)  Modifications  may  be  made  to  an 
existing  authorization  in  accordance 
with  §§  1.929  and  1.947  of  this  chapter. 

(b)  All  transmitters  initially  installed 
after  November  30. 1977.  must  be 
certificated  for  use  in  this  service  or 
other  service  as  specified  in  §  74.451(a). 

26.  Section  74.462  is  amended  by 
revising  paragraph  (a),  the  table  in 
paragraph  (b).  and  the  introductory  text 
to  paragraph  (c).  and  removing 
paragraphs  (e).  (f),  and  (g)  to  read  as 
follows: 

§74.462    Authorized  tMHdwidth  and 
emissions. 

(a)  Each  authorization  for  a  new 
remote  pickup  broadcast  station  or 
system  shall  require  the  use  of 
certificated  equipment  andjsuch 
equipment  shall  be  operated  in 
accordance  with  emission  specifications 
included  in  the  grant  of  certification  and 
as  prescribed  in  paragraphs  (b),  (c).  and 
(d)  of  this  section. 

(b)*  *  * 


Frequencies 

Authorized 

t>andwidth 

(kHz) 

Maximum  fre- 
quency 
deviation^ 
(kHz) 

Type  of  emission  * 

(kHz):  1606,  1622.  and  1646 
MHz: 

25.87  to  26.03  

26.07  to  26.47  , 

152.862510  153.35753 

160.860  fo  161.400  

161.625  10  161.775  

166  25  and  170.15* 

10 

40 

20  

30«0  

eo 

30 

12.5«5  

N/A 

10 

5 

S/10 

10 
5 
5 

1.5 

5 

10 

35 

A3E. 

Frflqiiencies  25.87  to  153.3575  MHz:  A3E,  FIE,  F3E.  F9E.    - 

.ft 

450  00625  to  450  025 

Frequencies  160.860  to  455.950  MHz:  A1A.  A1B,  AID,  A1E, 

450  98125  to  450  99375 

A2A,  A2B.  A2D,  A2E,  A3E,  F1A,  FIB,  FID,  FIE,   F2A, 

455  00625  to  455  025 

F2B,  F2D,  F2E,  F3E,  F9E 

455  98125  to  455.99375 

Up  to  12.5  .... 

Up  to  25 

25-50  

50-100  

450.03125  to  450.61875 

455  03125  to  455  61875  

450.6375  to  450.8625 

455.6375  to  455.8625  

450.900,  450.950 

455.900,  455.950  

^  Applies  where  F1A,  FIB,  FID,  FIE,  F2A,  F2B,  F2D,  F2E,  F3E,  or  F9E  emissk)ns  are  used. 

2Statkxis  operating  above  450  MHz  stiall  show  a  need  for  emptoying  A1A,  A1B.  AID,  A1E,  A2A,  A2B,  A2D,  A2E,  F1A,  FIB,  FID.  FIE,  F2A, 
F2B,  F2D,  or  F2E  emisston.  . 

3  New  or  modified  licenses  for  use  of  the  frequencies  will  not  be  granted  to  utilize  transmitters  on  board  aircraft,  or  to  use  a  txandwidtn  in  ex- 
cess of  30  kHz  and  maximum  deviation  exceeding  5  kHz 

*  For  stations  licensed  or  applied  for  tiefore  April  16,  2003,  the  sum  of  ttie  t>arKlwkltfi  of  emisswn  and  tolerance  on  frequencies  166.25  MHz  or 
170.15  MHz  shall  not  exceed  25  kHz,  and  such  operatkxi  may  continue  until  January  1,  2005.  For  new  stations  licensed  or  applied  for  on  or 
after  April  16,  2003,  the  sum  of  the  t)andwidth  of  emissk>n  and  tolerance  on  these  frequencies  shall  not  exceed  12.5  kHz.  For  all  renrwte  pickup 
l)roadcast  stattons,  the  sum  of  ttw  bandwidth  of  emisswn  and  tolerance  on  these  frequencies  shall  not  exceed  12.5  kHz  on  or  after  January  1, 
2005. 
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(c)  For  emissions  on  frequencies 
above  25  MHz  with  authorized 
bandwidths  up  to  30  kHz,  the  emissions 
shall  comply  with  the  emission  mask 
and  transient  frequency  behavior 
requirements  of  §§  90.210  and  90.214  of 
this  chapter.  For  all  other  emissions,  the 
mean  power  of  emissions  shall  be 
attenuated  below  the  mean  output 
power  of  the  transmitter  in  accordance 
with  the  following  schedule: 
«•■*•• 

27.  Section  74.464  is  amended  by 
revising  the  introductory  text  to  the 
table  to  read  as  follows: 

§74.464    Frequency  tolerance. 

For  operations  on  frequencies  above 
25  MHz  using  authorized  bandwidths 
up  to  30  kHz,  the  licensee  of  a  remote 
pickup  broadcast  station  or  system  shall 
maintain  the  operating  frequency  of 
each  station  in  compliance  with  the 
frequency  tolerance  requirements  of 
§  90.213  of  this  chapter.  For  all  other 
operations,  the  licensee  of  a  remote 
pickup  broadcast  station  or  system  shall 
maintain  the  operating  frequency  of 
each  station  in  accordance  with  the 
following: 

*  •  •  4  • 

28.  Section  74.482  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 

§74.482    Station  identification. 

(a)  Each  remote  pickup  broadcast 
station  shall  be  identified  by  the 
transmission  of  the  assigned  station  or 
system  call  sign,  or  by  the  call  sign  of 
the  associated  broadcast  station.  For 
systems,  the  licensee  (including  those 
operating  pursuant  to  §  74.24  of  this 
part]  shall  assign  a  unit  designator  to 
each  station  in  the  system.  The  call  sign 
(and  unit  designator,  where  appropriate) 
shall  be  transmitted  at  the  beginning 
and  end  of  each  period  of  operation.  A 
period  of  operation  may  consist  of  a 
single  continuous  transmission,  or  a 
series  of  intermittent  transmissions 
pertaining  to  a  single  event. 
***** 

(e)  For  stations  using  FlE  or  GlE 
emissions,  identification  shall  be 
transmitted  in  the  unscrambled  analog 
(F3E)  mode  or  in  International  Morse 
Code  pursuant  to  the  provisions  of 
paragraph  (d)  of  this  section  at  intervals 
not  to  exceed  15  minutes.  For  purposes 
of  rule  enforcement,  all  licensees  using 
FlE  or  GlE  emissions  shall  provide, 
upon  request  by  the  Commission,  a  full 
and  complete  description  of  the 
encoding  methodology  they  currently 
use. 
***** 


29.  Section  74.502  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (c)(l)(ii),  and  (d)  to  read  as  follows: 

§74.502    Frequency  assignment. 

***** 

(b)  The  frequency  band  944-952  MHz 
is  available  for  assignment  to  aural  STL 
and  ICR  stations.  One  or  more  of  the 
following  25  kHz  segments  may  be 
stacked  to  form  a  channel  which  may  be 
assigned  with  a  maximum  authorized 
bandwidth  of  300  kHz  except  as  noted 
in  the  following  Table.  The  channel, 
will  be  assigned  by  its  center  frequency, 
channel  bandwidth,  and  emission 
designator.  The  following  frequencies 
are  the  centers  of  individual  segments. 
When  stacking  an  even  number  of 
segments,  the  center  frequency  specified 
will  deviate  from  the  following 
frequencies  in  that  it  should  correspond 
to  the  actual  center  of  stacked  channels. 
When  stacking  an  odd  number  of 
chaimels,  the  center  frequency  specified 
will  correspond  to  one  of  the  following 
frequencies. 
***** 

(c)  *  *  * 
(D*  *  * 

(ii)  Licensees  may  use  either  a  two- 
way  link  or  one  frequency  of  a 
frequency  pair  for  a  one-way  link. 
***** 

(d)  For  the  coordination  of  all 
frequency  assignments  for  fixed  stations 
above  944  MHz,  for  each  frequency 
authorized  under  this  part,  the 
interference  protection  criteria  in 

§  101.105(a),  (b),  and  (c)  of  this  chapter 
and  the  frequency  usage  coordination 
procedures  of  §  101.103(d)  of  this 
chapter  will  apply. 
***** 

30.  Section  74.532  is  amended  by 
removing  the  note  following  paragraph 
(d)  and  revising  paragraph  (f)  to  read  as 
follows: 

§74.53^  Licensing  requirements. 

***** 

(f)  In  case  of  permanent 
discontinuance  of  operations  of  a  station 
licensed  under  this  subpart,  the  licensee 
shall  cancel  the  station  license  using 
FCC  Form  601.  For  purposes  of  this 
section,  a  station  which  is  not  operated 
for  a  period  of  one  year  is  considered  to 
have  been  permanently  discontinued. 

31.  Section  74.534  is  revised  to  read 
as  follows: 

§74.534    Power  limitations. 

(a)  Transmitter  output  power  (1) 
Transmitter  output  power  shall  be 
limited  to  that  necessary  to  accomplish 
the  function  of  the  system. 


(2)  In  the  17,700  to  19,700  MHz  band, 
transmitter  output  power  shall  not 
exceed  10  watts. 

(b)  In  no  event  shall  the  average 
equivalent  isotropically  radiated  power 
(EIRP),  as  referenced  to  an  isotropic 
radiator,  exceed  the  values  specified  in 
the  following  table.  In  cases  of  harmful 
interference,  the  Commission  may,  after 
notice  and  opportunity  for  hearing, 
order  a  change  in  the  equivalent 
isotropically  radiated  power  of  this 
station. 


Frequency  band  (MHz) 

Maximum 

Allowable  ^ 

EIRP 

(dBW) 

944  to  952 

17  700  to  18  600   

+40 
+55 

18,600  to  19,700 

+35 

^  Stations  licensed  based  on  an  application 
filed  t)efore  April  16,  2003,  for  EIRP  values  ex- 
ceeding those  specified  atxive,  may  continue 
to  operate  Indefinitely  in  accordance  with  the 
terms  of  their  current  authorizations,  subject  to 
periodic  renewal. 

(c)  The  EIRP  of  transmitters  that  use 
Automatic  Transmitter  Power  Control 
(ATPC)  shall  not  exceed  the  EIRP 
specified  on  the  station  authorization. 
The  EIRP  of  non-ATPC  transmitters 
shall  be  maintained  as  near  as 
practicable  to  the  EIRP  specified  on  the 
station  authorization. 

32.  Section  74.535  is  amended  by 
revising  paragraphs  (a),  (b)  and  (d). 
removing  paragraphs  (e)  and  (f).  and. 
redesignating  paragraph  (g)  as  paragraph 
(e)  to  read  as  follows: 

§74.535    Emission  and  bandwidth. 

(a)  The  mean  power  of  emissions  shall 
be  attenuated  below  the  mean 
transmitter  power  (Pmean)  in 
accordance  with  the  following  schedule: 

(1)  When  using  frequency 
modulation: 

(i)  On  any  frequency  removed  from 
the  assigned  (center)  frequency  by  more 
than  50%  up  to  and  including  100%  of 
the  authorized  bandwidth:  At  least  25 
dB  in  any  100  kHz  reference  bandwidth 

(Bref); 

(ii)  On  any  frequency  removed  from 
the  assigned  (center)  frequency  by  more 
than  100%  up  to  and  including  250%  of 
the  authorized  bandwidth:  At  least  35 
dB  in  any  100  kHz  reference  bandwidth; 

(iii)  On  any  frequency  removed  from 
the  assigned  (center)  frequency  by  more , 
than  250%  of  the  authorized  bandwidth: 
At  least  43+10  logio  (Pmean  in  watts)  dB, 
or  80  dB,  whichever  is  the  lesser 
attenuation,  in  any  100  kHz  reference 
bandwidth. 

(2)  When  using  transmissions 
employing  digital  modulation 
techniques: 
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(i)  For  operating  frequencies  below  15 
GHz,  in  any  4  kHz  reference  bandwidth 
(Bref),  the  center  frequency  of  which  is 
removed  from  the  assigned  frequency  by 
more  than  50  percent  up  to  and 
including  250  percent  of  the  authorized 
bandwidth:  As  specified  by  the 
following  equation  but  in  no  event  less 
than  50  decibels: 

A  =  35  +  0.8(G  -  50)  +  10  Logm  B. 
(Attenuation  greater  than  80  decibels  is 

not  required.) 

Where: 

A  =  Attenuation  (in  decibels)  below 
the  mean  output  power  level. 

G  =  Percent  removed  from  the  carrier 
frequency. 

B  =  Authorized  bandwidth  in 
megahertz. 

(ii)  For  operating  frequencies  above  15 
GHz,  in  any  1  MHz  reference  bandwidth 
(Bref),  the  center  frequency  of  which  is 
removed  from  the  assigned  frequency  by 
more  than  50  percent  up  to  and 
including  250  percent  of  the  authorized 
bandwidth:  As  specified  by  the 
following  equation  but  in  no  event  less 
than  11  decibels: 

A  =  11  +  0.4(G  -  50)  +  10  Logio  B. 
(Attenuation  greater  than  56  decibels  is 

not  required.)    . 

(iii)  In  any  4  kHz  reference  bandwidth 
(Bref).  the  center  frequency  of  which  is 
removed  from  the  assigned  frequency  by 
more  than  250  percent  of  the  authorized 
bandwidth:  At  least  43  +10  Logio  (Pmean 
in  watts)  decibels,  or  80  decibels, 
whichever  is  the  lesser  attenuation. 

(b)  For  all  emissions  not  covered  in 
paragraph  (a)  of  this  section,  the  peak 
power  of  emissions  shall  be  attenuated 
below  the  peak  envelope  transmitter 
power  (Ppeak)  in  accordance  with  the 
following  schedule: 

(1)  On  any  frequency  500  Hz  inside 
the  channel  edge  up  to  and  including 
2500  Hz  outside  the  same  edge,  the 
following  formula  will  apply: 

A  =  29  Logio  ((25/ll)(P  +  2.5  -  (W/. 
2m  dB 
(Attenuation  greater  than  50  decibels  is 
not  required.) 

Where: 
A  =  Attenuation  (in  dB)  below  the 

peak  envelope  transmitter  power. 
D  =  the  displacement  frequency  (kHz) 

from  the  center  of  the  authorized 

bandwidth. 
W  =  the  chaimel  bandwidth  (kHz). 

(2)  On  any  frequency  removed  frtim 
the  channel  edge  by  more  than  2500  Hz: 
At  least  43+10  Logio  (Ppeak  in  watts)  dB. 
***** 

(d)  For  piuposes  of  compliance  with 
the  emission  limitation  requirements  of 
this  section: 


(1)  If  the  transmitter  modidates  a 
single  carrier,  digital  modulation 
techniques  are  considered  as  being 
employed  when  digital  modulation 
occupies  50  percent  or  more  of  the  total 
peak  frequency  deviation  of  a 
transmitted  radio  frequency  carrier.  The 
total  peak  frequency  deviation  will  be 
determined  by  adding  the  deviation 
produced  by  the  digital  modulation 
signal  and  the  deviation  produced  by 
any  frequency  division  multiplex  (FDM) 
modulation  used.  The  deviation  (D) 
produced  by  the  FDM  signal  must  be 
determined  in  accordance  with 

§  2.202(f)  of  this  chapter. 

(2)  If  the  transmitter  modulates  two  or 
more  carriers,  with  at  least  one  using 
digital  modiilation  and  one  using 
frequency  or  other  analog  modulation, 
digital  modulation  techniques  are 
considered  as  being  employed  when  the 
necessary  bandwidth  of  the  digital 
signal(s)  is  50  percent  or  more  of  the 
aggregate  bandwidth  of  the  system, 
comprising  the  digital  necessary 
bandwidth(s),  the  analog  necessary 
bandwidth(s),  and  any  bandwidth(s) 
between  the  digital  and  analog 
necessary  bandwidths.  In  this  case,  the 
aggregate  bandwidth  shall  be  used  for 
the  authorized  bandwidth  (B)  in 
paragraph  (a)  of  this  section,  and  for 
purposes  of  compliance  with  the 
bandvtridth  limitations  in  §  74.502  of 
this  subpart;  and  the  siun  of  the  powers 
of  the  analog  and  digital  signals  shall  be 
used  for  mean  transmitter  power 
(Pmean)  in  paragraph  (a)  or  the  peak 
envelope  transmitter  power  (Ppeak)  in 
paragraph  (b)  of  this  section,  and  for 
piuposes  of  compliance  with  the  power 
limitations  in  §  74.534  of  this  subpart. 

(3)  For  demonstrating  compliance 
with  the  attenuation  requirements  for 
frequency  modulation  and  digital 
modulation  in  paragraph  (a)  of  this 
section,  the  resolution  bandwidth  (Bres) 
of  the  measiuing  equipment  used  for 
measiuements  removed  from  the  center 
frequency  by  more  than  250  percent  of 
the  authorized  bandwidth  shall  be  100 
kHz  for  operating  frequencies  below  1 
GHz,  and  1  MHz  for  operating 
fr^uencies  above  1  GHz.  The  resolution 
bandwidth  for  frequencies  removed 
from  the  center  frequency  by  less  than 
250  percent  of  the  authorized 
bandwidth  shall  be  the  reference 
bandwidth  (Bref)  specified  in  the 
individual  emission  linutations,  but 
may  be  reduced  to  not  less  than  one 
percent  of  the  authorized  bandwidth 
(B),  adjusted  upward  to  the  nearest 
greater  resolution  bandwidth  available 
on  the  measiuing  equipment.  In  all 
cases,  if  Bres  and  Bref  are  not  equal, 
then  the  attenuation  requirement  must 
be  increased  (or  decreased)  as 


determined  by  a  fector  of  10  logic  [(Bref 
in  megahertz)/(BREs  in  megahertz)] 
decibels,  where  a  positive  factor 
indicates  an  increase  in  the  attenuation 
requirement  and  a  negative  fector 
indicates  a  decrease  in  the  attenuation 
requirement. 

(4)  Stations  licensed  pursuant  to  an 
application  filed  before  March  17,  2005, 
using  equipment  not  conforming  with 
the  emission  limitations  specified 
above,  may  continue  to  operate 
indefinitely  in  accordance  with  the 
terms  of  their  current  authorizations, 
subject  to  periodic  renewal.  Existing 
equipment  and  equipment  of  product 
lines  in  production  before  April  16. 
2003,  authorized  via  certification  or 
verification  before  March  17,  2005,  for 
equipment  not  conforming  to  the 
emission  limitations  requirements 
specified  above,  may  continue  to  be 
manufactured  and/or  marketed,  but  may 
not  be  authorized  for  use  under  a  station 
license  except  at  stations  Ucensed 
pursuant  to  an  application  filed  before 
March  17,  2005.  Any  non-conforming 
equipment  authorized  under  a  station 
license,  and  replaced  on  or  after  March 
17,  2005,  must  be  replaced  by 
conforming  equipment  ^ 


§74.536    [Amended] 

33.  Section  74.536  is  amended  by 
removing  the  entry  for  31.0  to  31.3  and 
footnotes  2  and  3  from  the  table  in 
paragraph  (c). 

34.  Section  74.537  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§74.537    Temporary  authorizations. 

***** 

(b)  A  request  for  special  temporary 
authority  for  the  operation  of  an  aiu^ 
broadcast  STL  or  an  intercity  relay 
station  must  be  made  in  accordance 
with  the  procedures  of  §  1 .931  (b)  of  this 
chapter. 

(c)  All  requests  for  special  temporary 
authority  of  an  aural  broadcast  auxiliary 
stations  must  include  full  particulars 
including:  licensee's  name  and  address, 
facility  identification  number  of  the 
associated  broadcast  station(s),  call 
letters  of  the  aural  broadcast  STL  or 
intercity  relay  station,  if  assigned,  type 
and  manufactiuer  of  equipment, 
effective  isotropic  radiated  poww, 
emission,  frequency  or  frequencies 
proposed  for  use,  commencement  and 
termination  date  and  location  of  the 
proposed  operation,  and  purpose  for 
which  request  is  made  including  any  . 
particular  justification. 
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35.  Section  74.551  is  amended  by 
revising  paragraph  (a)  introductory  text, 
removing  paragraphs  (b)  and  (c),  and 
redesignating  paragraph  (d)  as 
paragraph  (b)  to  read  as  follows: 

§74.551    Equipment  changes. 

(a)  Modifications  may  be  made  to  an 
existing  authorization  in  accordance 
with  §§1.929  and  1.947  of  this  chapter. 


§74.561    [Amended] 

36.  Section  74.561  is  amended  by 
removing  the  entry  for  31.000  to  31,300 
from  the  table.     . 


37.  Section  74.602  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  the  channel  boundaries  for  channel 
designation  B03  in  the  table  of 
paragraph  (a),  footnote  2  of  the  table  of 
paragraph  (a),  paragraphs  (d),  (fl,  (h), 
and  (i)  introductory  text,  and  by 
removing  and  revising  paragraph  (a)(2) 
to  read  as  follows: 

§74.602    Frequency  assignment. 

(a)  The  following  frequencies  are 
available  for  assignment  to  television 
pickup,  television  STL,  television  relay 
and  television  translator  relay  stations. 
The  band  segments  17,700-18,580  and 


19,260-19,700  MHz  are  available  for 
broadcast  auxiliary  stations  as  described 
in  paragraph  (g)  of  this  section.  The 
band  segment  6425-6525  MHz  is 
available  for  broadcast  auxiliary  stations 
as  described  in  paragraph  (i)  of  this 
section.  Broadcast  network-entities  may 
also  use  the  1990-2110.  6425-€525  and 
6875-7125  MHz  bands  for  mobile 
television  pickup  only. 


Band  D' GHz 


Band  A  MHz 


Band  6  MHz 


Group  A  channels 


Group.6  channels 


Designation 


Channel  boundaries 


Designation 


Channel  boundaries 


B03 


12.7625-12.7875 


'  For  fixed  stations  using  Band  D  Channels,  applicants  are  encouraged  to  use  alternate  A  and  B  channels  such  that  adjacent  R.F.  carriers  are 
spaced  12.5  MHz.  As  an  example,  a  fixed  station,  relaying  several  channels,  would  use  A01,  B01.  A02,  B02,  A03,  etc. 

^The  band  13  15—13  20  GHz  is  reserved  for  the  assignment  of  CARS  Plcl<up  and  Television  Picl<up  stations  on  a  primary  co-equal  twsis 
within  50  kilometers  of  the  television  mart<ets  defined  in  §76  53  of  this  chapter  The  band  13.20—13.2125  GHz  is  reserved  exclusively  for  the  as- 
signment of  Television  Pickup  stations  on  a  pnmary  basis.  Fixed  stations  licensed  pnor  to  April  16,  2003,  may  continue  operation  under  their  cur- 
rent status  on  channels  in  the  13.15—13.2125  GHz  ban6,  subject  to  periodk;  lk»nse  renewals. 


(d)  Cable  Television  Relay  Service 
stations  may  be  assigned  channels  in 
Band  D  between  12.700  and  13,200  MHz 
subject  to  the  condition  that  no  harmful 
interference  is  caused  to  TV  STL  and  TV 
relay  stations  authorized  at  the  time  of 
such  grants.  Similarly,  new  TV  STL  and 
TV  relay  stations  must  not  cause 
harmful  interference  to  cable  television 
relay  stations  authorized  at  the  time  of 
such  grants.  The  use  of  channels 
between  12,700  and  13,200  MHz  by  TV 
pickup  stations  is  subject  to  the 
condition  that  no  harmful  interference 
is  caused  to  Cable  Television  Relay 
Service  stations,  TV  STL  and  TV  relay 
stations,  except  as  provided  for  in 
§  74.602(a)  Note  2.  Band  D  channels  are 
also  shared  with  certain  Private 
Operational  Fixed  Stations,  see  §  74.638. 
***** 

(f)  TV  auxiliary  stations  licensed  to 
low  power  TV  stations  and  translator 
relay  stations  will  be  assigned  on  a 
secondary  basis,  i.e.,  subject  to  the 
condition  that  no  harmful  interference 
is  caused  to  other  TV  auxiliary  stations 
assigned  to  TV  broadcast  stations,  or  to 
cable  televisipn  relay  service  stations 
(CARS)  operating  between  12,700  and 
13,200  KOiz.  Auxiliary  stations  licensed 
to  low  power  TV  stations  and  translator 
relay  stations  must  accept  any 


interference  caused  by  stations  having 
primary  use  of  TV  auxiliary  frequencies. 

***** 

(h)  TV  STL,  TV  relay  stations,  and  TV 
translator  relay  stations  may  be 
authorized  to  operate  fixed  point-to- 
point  service  on  the  UHF  TV  channels 
14-69  on  a  secondary  basis  and  subject 
to  the  provisions  of  subpart  G  of  this 
part: 

(1)  Applications  for  authorization  in 
accordance  with  this  paragraph  must 
comply  with  the  following  technical 
limits  or  be  accompanied  by  an 
engineering  analysis  demonstrating  why 
these  limits  must  be  exceeded: 

(i>  Maximum  EIRP  is  limited  to  35 
dBW; 

(ii)  Transmitting  antenna  beamwidth 
is  limited  to  25  degrees  (measured  at  the 
3  dB  points);  and 

(iii)  Vertical  polarization  is  used. 

(2)  These  stations  must  not  interfere 
with  and  must  accept  interference  from 
current  and  future  friU-power  UHF-TV 
stations,  LPTV  stations,  and  translator 
stations.  They  will  also  be  secondary  to 
land  mobile  stations  in  areas  where  land 
mobile  sharing  is  currently  permitted. 

(3)  TV  STL  and  TV  relay  stations 
licensed  for  operation  on  UHF  TV 
channels  52-69  based  on  applications 
filed  before  April  16.  2003.  may 
continue  to  operate  under  the  terms  of 
their  current  authorizations  until  the 


end  of  transition  to  digital  television  in 
their  market  (DTV  Transition),  as  set 
forth  in  §§  73.622  through  73.625  of  this 
chapter.  Applications  for  TV  STL  and 
TV  relay  stations  operating  on  UHF  TV 
channels  52-69  will  not  be  accepted  for 
filing  on  or  after  April  16,  2003. 

(4)  TV  translator  relay  stations 
licensed  for  operation  on  UHF  TV 
channels  52-59  based  on  applications 
filed  before  the  end  of  DTV  transition 
may  continue  to  operate  under  the  terms 
of  their  current  authorizations 
indefinitely.  TV  translator  relay  stations 
licensed  for  operation  on  UHF  TV 
channels  60-69  based  on  applications 
filed  before  the  end  of  DTV  transition 
may  continue  to  operate  imder  the  terms 
of  their  current  authorizations  imtil  the 
end  of  DTV  Transition.  Applications  for 
TV  translator  relay  stations  operating  on 
UHF  TV  channels  52-€9  will  not  be 
accepted  for  filing  on  or  after  the  end  of 
DTV  Transition. 

(i)  6425  to  6525  MHz— Mobile  Only. 
Paired  and  un-paired  operations 
permitted.  Use  of  this  spectrum  for 
direct  delivery  of  video  programs  to  the 
general  public  or  multi-channel  cable 
distribution  is  not  permitted.  This  band 
is  co-equally  shared  with  mobile 
stations  licensed  pursuant  to  parts  78 
and  101  of  this  chapter.  The  following 
channel  plans  apply. 
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§74.603    [Amended] 

38.  Section  74.603  is  amended  by 
removing  and  reserving  paragraph  (b). 

§74.604    [Amended] 

39.  Section  74.604  is  amended  by 
removing  and  reserving  paragraph  (a). 

40.  Section  74.631  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

§74.631    Permissible  service. 

(a)  The  licensee  of  a  television  pickup 
station  authorizes  the  transmission  of 
program  material,  orders  concerning 
such  program  material,  and  related 
communications  necessary  to  the 
accomplishment  of  such  transmissions, 
from  the  scenes  of  events  occurring  in 
places  other  than  a  television  studio,  to 
its  associated  television  broadcast 
station,  to  an  associated  television  relay 
station,  to  such  other  stations  as  are 
broadcasting  the  same  program  material, 
or  to  the  network  or  networks  with 
which  the  television  broadcast  station  is 
affiUated.  *  *  * 
***** 

41.  Section  74.632  is  amended  by 
removing  the  last  two  sentences  of 
paragraph  (a)  and  the^ote  following 
paragraph  (f),  and  revising  paragraphs 
(c),  (e)  and  (g). 

§74.632    Licensing  requirements. 

*        *        *  ■      *        * 

(c)  An  application  for  a  new  TV 
pickup  station  shall  designate  the  TV 
broadcast  station  with  which  it  is  to  be 
operated  and  specify  the  area  in  which 
the  proposed  operation  is  intended.  The 
maximum  permissible  area  of  operation 
will  generally  be  that  of  a  standard 


metropolitan  area,  unless  a  special 
showing  is  made  that  a  larger  area  is 
necessary. 

*.**** 

(e)  A  license  for  a  TV  translator  relay 
station  will  be  issued  only  to  licensees 
of  low  power  TV  and  TV  translator 
stations.  However,  a  television  translator 
relay  station  license  may  be  issued  to  a 
cooperative  enterprise  wholly  owned  by 
licensees  of  television  broadcast 
translators  or  licensees  of  television 
broadcast  translators  and  cable 
television  owners  or  operators  upon  a 
showing  that  the  applicant  is  qualified 
under  the  Communication  Act  of  1934, 
as  amended. 
***** 

(g)  In  case  of  permanent 
discontinuance  of  operations  of  a  station 
licensed  under  this  subpart,  the  licensee 
shall  cancel  the  station  license  using 
FCC  Form  601.  For  purposes  of  this 
section,  a  station  which  is  not  operated 
for  a  period  of  one  year  is  considered  to 
have  been  permanently  discontinued. 

42.  Section  74.633  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§74.633    Temporary  authorizations. 

***** 

(b)  A  request  for  special  temporary 
authority  for  the  operation  of  a 
television  broadcast  auxiliary  station 
must  be  made  in  accordance  with  the 
procedures  of  §  1.931(b)  of  this  chapter. 

(c)  All  requests  for  special  temporary 
authority  of  a  television  broadcast 
auxiliary  station  must  include  full 
particulars  including:  licensee's  name 
and  address,  facility  identification 
number  of  the  associated  broadcast 


station(s)  (if  any),  call  letters  of  the 
television  broadcast  STL  or  intercity 
relay  station  (if  assigned),  type  and 
manufacturer  of  equipment,  effective 
isotropic  radiated  power,  emission, 
frequency  or  frequencies  proposed  for 
use,  cominencement  and  termination 
date  and  location  of  the  proposed 
operation,  and  purpose  for  which 
request  is  made  including  any  particular 
justification. 
***** 

43.  Section  74.636  is  revised  to  read 
as  follows: 

§74.636    Power  limitations.  ^ 

(a)  On  any  authorized  frequency, 
transmitter  peak  output  power  and  the 
average  power  delivered  to  an  antenna 
in  this  service  must  be  the  minimum 
amoimt  of  power  necessary  to  carry  out 
the  communications  desired  and  shall 
not  exceed  the  values  listed  in  the 
following  table.  Application  of  this 
principle  includes,  but  is  not  to  be 
limited  to,  requiring  a  licensee  who 
replaces  one  or  more  of  its  antennas 
with  larger  antennas  to  reduce  its 
antenna  input  power  by  an  amoimt 
appropriate  to  compensate  for  the 
increased  primary  lobe  gain  of  the 
replacement  antenna(s).  In  no  event 
shall  the  average  equivalent 
isotropically  radiated  power  (EIRP).  as 
referenced  to  an  isotropic  radiator, 
exceed  the  values  specified  in  the 
following  table.  In  cases  of  harmful 
interference,  the  Commission  may.  after 
notice  and  opportunity  for  hearing, 
order  a  change  in  the  effective  radiated 
power  of  this  station.  The  table  follows: 


Frequency  band  (MHz) 


2.025  to  2,110 

2,450  to  2,483.5  ... 

6,425  to  6,525 

6,875  to  7,125 

12.700  to  13,250.. 
17,700  to  18,600.. 
18,600  to  18,800^ 
18,800  to  19.700.. 


Maximum  al- 
lowat>le  trans- 
mitter powef 


Mobile  (W) 


12.0 
12.0 
12.0 
12.0 
1.5 


Maximum  allowable  EIRP^ 


Fixed  (dBW) 


+45 
+45 


+-55 
+55 
+55 

+35 

+55 


Mobile  (dBW) 


+35 
+35 
+35 
+35 
+45 


^SiS^U^LTSJ^^'orariS^t'SotSi"^^^^^  le,  2003,  tor  EIRP  values  exceeding  those  specified  above,  may  continue  to  op- 

erate  indefinitely  in  accordance  with  the  terms  of  their  current  authorizations,  subject  to  penodic  renewal. 


(b)  The  EIRP  of  transmitters  that  use 
Automatic  Transmitter  Power  Control 
(ATPC)  shall  not  exceed  the  EIRP 
specified  on  the  station  authorization. 
The  EIRP  of  non-ATPC  transmitters 
shall  be  maintained  as  near  as 


practicable  to  the  EIRP  specified  on  the 
station  authorization. 

44.  Section  74.637  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  and 
by  removing  the  entries  for  31,000  to 
31,300  and  38,600  to  40,000  from  the 
table  in  paragraph  (g)  to  read  as  follows: 


§74.637    Emissions  and  emission 
limitations. 

(a)  The  mean  power  of  emissions  shall 
be  attenuated  below  the  mean 
transmitter  power  (Pmean)  in 
accordance  with  the  following  schedule: 
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(1)  When  using  frequency 
modulation: 

(i)  On  any  frequency  removed  from 
the  assigned  (center)  frequency  by  more 
than  50%  up  to  and  including  100%  of 
the  authorized  bandwidth:  At  least  25 
dB  in  any  100  kHz  reference  bandwidth 

(Bref); 

(ii)  On  any  frequency  removed  from 
the  assigned  (center)  frequency  by  more 
than  100%  up  to  and  including  250%  of 
the  authorized  bandwidth:  At  least  35 
dB  in  any  100  kHz  reference  bandwidth; 

(iii)  On  any  frequency  removed  from 
the  assigned  (center)  frequency  by  more 
than  250%  of  the  authorized  bandwidth: 
At  least  43+10  logio  (Pmean  in  watts)  dB, 
or  80  dB,  whichever  is  the  lesser 
attenuation,  in  any  100  kHz  reference 
bandwidth. 

(2)  When  using  transmissions 
employing  digital  modulation 
techniques: 

(i)  For  operating  frequencies  below  15 
GHz,  in  any  4  kHz  reference  bandwidth 
(Bref).  the  center  frequency  of  which  is 
removed  from  the  assigned  frequency  by 
more  than  50  percent  up  to  and 
including  250  percent  of  the  authorized 
bandwidth:  As  specified  by  the 
following  equation  but  in  no  event  4ess 
than  50  decibels: 

A  =  35  +  0.8  (G  -  50)  +  10  Log.o  B. 
(Attenuation  greater  than  80  decibels  is 

not  required.) 
Where: 
A  =  Attenuation  (in  decibels)  below  the 

mean  output  power  level. 
G  =  Percent  removed  from  the  carrier 

frequency. 
B  =  Authorized  bandwidth  in 

megahertz. 

(ii)  For  operating  frequencies  above  15 
GHz,  in  any  1  MHz  reference  bandwidth 
(Bref).  the  center  frequency  of  which  is 
removed  from  the  assigned  frequency  by 
more  than  50  percent  up  to  and 
including  250  percent  of  the  authorized 
bandwidth:  As  specified  by  the 
following  equation  but  in  no  event  less 
than  11  decibels: 
A  =  11  +0.4  (G-50)  +  lOLogioB. 
(Attenuation  greater  than  56  decibels  is 

not  required.) 

(iii)  In  any  4  kHz  reference  bandwidth 
(Bref).  the  center  frequency  of  which  is 
removed  from  the  assigned  frequency  by 
more  than  250  percent  of  the  authorized 
bandwidth:  At  least  43  +10  Logio  (Pmean 
in  watts)  decibels,  or  80  decibels, 
whichever  is  the  lesser  attenuation. 

(3)  Amplitude  Modulation.  For 
vestigial  sideband  AM  video:  On  any 
frequency  removed  from  the  center 
frequency  of  the  authorized  band  by 
more  than  50%:  at  least  50  dB  below 
peak  power  of  the  emission. 


(b)  For  all  emissions  not  covered  in 
paragraph  (a)  of  this  section,  the  peak 
power  of  emissions  shall  be  attenuated 
below  the  peak  envelope  transmitter 
power  (Ppeak)  in  accordance  with  the 
following  schedule: 

(1)  On  any  frequency  500  Hz  inside 
the  channel  edge  up  to  and  including 
2500  Hz  outside  the  same  edge,  the 
following  formula  will  apply: 

A  =  29  Logio  1(25/1  l)l(D  +  2.5  -  (W/ 

2m  dB 
(Attenuation  greater  than  50  decibels  is 

not  required.) 
Where: 
A  =  Attenuation  (in  dB)  below  the  peak 

envelope  transmitter  power. 
D  =  The  displacement  frequency  (kHz) 

from  the  center  of  the  authorized 

bandwidth. 
W  =  the  channel  bandwidth  (kHz). 

(2)  On  any  frequency  removed  from 
the  channel  edge  by  more  than  2500  Hz: 
At  least  43  +  10  Logio  (Ppeak  in  watts) 
dB. 

(c)  For  purposes  of  compliance  with 
the  emission  limitation  requirements  of 
this  section: 

(1)  If  the  transmitter  modulates  a 
single  carrier,  digital  modulation 
techniques  are  considered  as  being 
employed  when  digital  modulation 
occupies  50  percent  or  more  of  the  total 
peak  frequency  deviation  of  a 
transmitted  radio  fr^uency  carrier.- The 
total  peak  fr^uency  deviation  will  be 
determined  by  adding  the  deviation 
produced  by  the  digital  modulation 
signal  and  the  deviation  produced  by 
any  frequency  division  multiplex  (FT)M) 
modulation  used.  The  deviation  (D) 
produced  by  the  FDM  signal  must  be 
determined  in  accordance  ytrith 

§  2.202(f)  of  this  chapter. 

(2)  If  the  transmitter  modulates  two  or 
more  carriers,  with  at  least  one  using 
digital  modulation  and  one  using 
fr^uency  or  other  analog  modulation, 
digital  modulation  techniques  are 
considered  as  being  employed  when  the 
necessary  bandwidth  of  the  digital 
signal(s)  is  50  percent  or  more  of  the 
aggregate  bandwidth  of  the  system, 
comprising  the  digital  necessary 
bandwidth(s),  the  analog  necessary 
bandwidth(s),  and  any  bandwidth(s) 
between  the  digital  and  analog 
necessary  bandwidths.  In  this  case,  the 
aggregate  bandwidth  shall  be  used  for 
the  authorized  bandwidth  (B)  in 
paragraph  (a)  of  this  section,  and  for 
purposes  of  compliance  with  the 
bandwidth  limitations  in  paragraph  (g) 
of  this  section  and  in  §  74.602  of  this 
subpart;  and  the  sum  of- the  powers  of 
the  analog  and  digital  signals  shall  be 
used  for  mean  transmitter  power 
(Pmean)  in  paragraph  (a)  or  the  peak 


envelope  transmitter  power  (Ppeak)  in 
paragraph  (b)  of  this  section,  and  for 
purposes  of  compliance  with  the  power 
limitations  in  §  74.636  of  this  subpart. 

(3)  For  demonstrating  compliance 
with  the  attenuation  requirements  for 
frequency  modulation  and  digital 
modulation  in  paragraph  (a)  of  this 
section,  the  resolution  bandwidth  (Bres) 
of  the  measuring  equipment  used  for 
measurements  removed  from  the  center 
frequency  by  more  than  250  percent  of 
the  authorized  bandwidth  shall  be  100 
kHz  for  operating  frequencies  below  1 
GHz,  and  1  MHz  for  operating 
frequencies  above  1  GHz.  The  resolution 
bandwidth  for  frequencies  removed 
from  the  center  frequency  by  less  than 
250  percent  of  the  authorized 
bandwidth  shall  be  the  reference 
bandwidth  (Bref)  specified  in  the 
individual  emission  limitations,  but 
may  be  reduced  to  not  less  than  one 
percent  of  the  authorized  bandwidth 
(B),  adjusted  upward  to  the  nearest 
greater  resolution  bandwidth  available 
on  the  measuring  equipment.  In  all 
cases,  if  Bres  and  Bref  are  not  equal, 
then  the  attenuation  requirement  must 
be  increased  (or  decreased)  as 
determined  by  a  factor  of  10  logic  [(Bref 
in  megahertz)/(BREs  in  megahertz)] 
decibels,  where  a  positive  factor 
indicates  an  increase  in  the  attenuation 
requirement  and  a  negative  factor 
indicates  a  decrease  in  the  attenuation 
requirement. 

(4)  Stations  licensed  pursuant  to  an 
application  filed  before  March  17,  2005, 
using  equipment  not  conforming  with 
the  emission  limitations  specified 
above,  may  continue  to  operate 
indefinitely  in  accordance  with  the 
terms  of  their  current  authorizations, 
subject  to  periodic  renewal.  Existing 
equipment  and  equipment  of  product 
lines  in  production  before  April  16, 
2003,  authorized  via  certification  or 
verification  before  March  17.  2005,  for 
equipment  not  conforming  to  the 
emission  limitations  requirements 
specified  above,  may  continue  to  be 
manufactured  and/or  marketed,  but  may 
not  be  authorized  for  use  under  a  station 
license  except  at  stations  licensed 
piu^uant  to  an  application  filed  before 
March  17,  2005.  Any  non-conforming 
equipment  authorized  under  a  station 
license,  and  replaced  on  or  after  March 
17,  2005,  must  be  replaced  by 
conforming  equipment. 
***** 

45.  Section  74.638  is  revised  to  read 
as  follows: 

§74.638    Frequency  coordinatkMi. 

(a)  Coordination  of  all  frequency 
assignments  for  fixed  stations  in  all 


bands  above  2110  MHz.  and  for  mobile 
(temporary  fixed)  stations  in  the  bands 
6425-6525  MHz  and  17.7-19.7  GHz, 
will  be  in  accordance  with  the 
procedure  established  in  paragraph  (b) 
of  this  section,  except  that  the  prior 
coordination  process  for  mobile 
(temporary  fixed)  assigrunents  may  be 
completed  orally  and  the  period 
allowed  for  response  to  a  coordination 
notification  may  be  l*s  than  30  days  if 
the  parties  agree.  Coordination  of  all 
frequency  assignments  for  all  mobile 
(temporary  fixed)  stations  in  all  bands 
above  2110  MHz,  except  the  bands 
.6425-6525  MHz  and  17.7-19.7  GHz, 
will  be  conducted  in  accordance  with 
the  procedure  established  in  paragraph 
(b)  of  this  section  or  with  the  procedure 
in  paragraph  (d)  of  this  section. 
Coordination  of  all  frequency 
assigrunents  for  all  fixed  stations  in  the 
band  1990-2110  MHz  will  be  in 
accordance  with  the  procedure 
established  in  paragraph  (c)  of  this 
section.  Coordination  of  all  frequency 
assignments  for  all  mobile  (temporary 
fixed)  stations  in  the  band  1990-2110 
MHz  will  be  conducted  in  accordance 
with  the  procedure  in  paragraph  (d)  of 
this  section. 

(b)  Frequency  coordination  for  all 
fixed  stations  in  all  bands  above  2110 
MHz,  and  for  all  mobile  (temporary 
fixed)  stations  in  the  bands  6425-6525 
MHz  and  17.7-19.7  GHz.  For  each 
frequency  authorized  under  this  part, 
the  interference  protection  criteria  in 

§  101.105(a),  (b),  and  (c)  of  this  chapter 
and  the  frequency  usage  coordination 
procedures  in  §  101.103(d)  of  this 
chapter  will  apply,  except  that  only 
stations  in  the  bands  6425-6525  MHz 
and  17.7-19.7  GHz  are  subject  to  the 
provision  in  §  101.103(d)  requiring 
compliance  with  §  101.21(f)  of  this 
chapter  in  coordinating  frequency  usage 
with  stations  in  the  fixed  satellite 
service. 

(c)  Frequency  coordination  for  all 
fixed  stations  in  the  band  1990-2110 
MHz.  For  each  frequency  authorized 
under  this  part,  the  following  frequency 
usage  coordination  procedures  will 
apply: 

fl)  General  requirements.  Applicants 
are  responsible  for  selecting  the 
frequency  assignments  that  are  least 
likely  to  result  in  mutual  interference 
with  other  licensees  in  the  same  area. 
Applicants  may  consult  local  frequency 
coordination  committees,  where  they 
exist,  for  information  on  frequencies 
available  in  the  area.  Proposed 
frequency  usage  must  be  coordinated 
with  existing  licensees  and  applicants 
in  the  area  whose  facilities  could  affect 
or  be  affected  by  the  new  proposal  in 
terms  of  frequency  interference  on 


active  channels,  applied-for  channels,  or 
chaimels  coordinated  for  future  growth. 
Coordination  must  be  completed  prior 
to  filing  an  application  for  regular 
authorization,  for  major  amendment  to  a 
pending  application,  or  for  major 
modification  to  a  license. 

(2)  To  be  acceptable  for  filing,  all 
applications  for  regular  authorization,  or 
major  amendment  to  a  pending 
application,  or  major  modification  to  a 
license,  must  include  a  certification 
attesting  that  all  co-channel  and 
adjacent-channel  licensees  and 
applicants  potentially  affected  by  the 
proposed  fixed  use  of  the  frequency(ies) 
have  been  notified  and  are  in  agreement 
that  the  "proposed  facilities  can  be 
installed  without  causing  harmful 
interference  to  those  other  licensees  and 
applicants. 

(d)  Frequency  coordination  for  all 
mobile  (temporary  fixed)  stations  in  all 
bands  above  1990  MHz,  except  the 
bands  6425-6525  MHz  and  17.7-19.7 
GHz.  For  each  frequency  authorized 
under  this  part,  applicants  are 
responsible  for  selecting  the  frequency 
assignments  that  are  least  likely  to  result 
in  mutual  interference  with  other 
licensees  in  the  same  area.  Applicants 
may  consult  local  frequency 
coordination  conunittees,  where  they 
exist,  for  information  on  frequencies 
available  in  the  area.  In  selecting 
fi^uencies,  consideration  should  be 
given  to  the  relative  location  of  receive 
points,  normal  transmission  paths,  and 
the  nature  of  the  contemplated 
operation. 

46.  Section  74.641  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  removing  the  entry  for 
31,000  to  31,300  and  footnotes  2  and  3 
from  the  table  in  paragraph  (a)(1), 
revising  paragraphs  (a)(5),  and  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§74.641    Antenna  systems. 

(a)  For  fixed  stations  operating  above 
2025  MHz,  the  following  standards 
apply: 
***** 

(5)  Pickup  stations  are  not  subject  to 
the  performance  standards  herein 
stated. 

(b)  All  fixed  stations  are  to  use 
antenna  systems  in  conformance  with 
the  standards  of  this  section.  TV 
auxiliary  broadcast  stations  are 
considered  to  be  located  in  an  area 
subject  to  frequency  congestion  and 
must  employ  a  Category  A  anteima 

when: 

***** 

47.  Section  74.643  is  revised  to  read 
as  follows: 


§  74.643    Interference  to  geostationary- 
satellttes. 

Applicants  and  licensees  must 
comply  with  §  101.145  of  this  chapter  to 
minimize  the  potential  of  interference  to 
geostationary-satellites. 

48.  Section  74.644  is  amended  by 
revising  the  table  in  paragraph  (a)  and 
paragraph  (b)  to  read  as  follows: 

§  74.644    Minimum  path  lengths  for  fixed 
links. 

(a)*  *  * 


Frequency  band 
(MHz) 

Minimum. 

path 

length 

(km) 

Below  1  990 

n/a 

1  990-7  125      

17 

12  200-13  250 

-  5 

Atx)ve  17  700  

n/a 

(b)  For  paths  shorter  than  those 
specified  in  the  Table,  the  EIRP  shall 
hot  exceed  the  value  derived  from  the 
following  equation. 
EIRP  =  MAXEIRP  -40  log(A/B)  dBW 
Where: 
EIRP  =  The  new  maximum  EIRP 

(equivalent  isotropically  radiated 

power)  in  dBW. 
MAXEIRP  =  Maximum  EIRP  as  set  forth 

in  the  Table  in  §  74.636  of  this  part. 
A  =  Minimum  path  length  from  the 

Table  above  for  the  frequency  band 

in  kilometers. 
B  =  The  actual  path  length  in 

kilometers. 

Note  1  to  Paragraph  (b):  For  transmitters 
using  Automatic  Transmitter  Power  Control. 
EIRP  corresponds  to  the  maximum 
transmitter  power  available,  not  the 
coordinated  transmit  power  or  the  nominal 
transmit  power. 

Note  2  to  Paragraph  (b):  Stations  licensed 
based  on  an  application  filed  before  April  16, 
2003,  in  the  2450-2483.5  MHz  band,  for  EIRP 
values  exceeding  those  specified  above,  may 
continue  to  operate  indefinitely  in 
accordance  with  the  terms  of  their  current 
authorizations,  subject  to  periodic  renewal. 

*         *         *         *         * 

49.  Section  74.651  is  amended  by 
revising  paragraphs  (a)  and  (b), 
removing  paragraphs  (c)  and  (d),  and 
redesignating  paragraph  (e)  as  paragraph 
(c)  to  read  as  follows: 

§74.651    Equipment  changes. 

(a)  Modifications  may  be  made  to  an 
existing  authorization  in  accordance 
with  §§  1.929  and  1.947  of  this  chapter. 

(b)  Multiplexing  equipment  may  oe 
installed  on  any  licensed  TV  broadcast 
STL,  TV  relay  or  translator  relay  station 
without  authority  from  the  Commission. 
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S  74.655    [AmwKtocq 

50.  Section  74.655  is  amended  by 
removing  the  last  sentence  of  paragraph 
(a). 

51.  Section  74.661  is  amended  by 
revising  the  table  to  read  as  follows: 

f  74.661    Fraquancy  totaranc*. 

*         •         •         •         • 


Frequency  band 
(MHz) 

Frequency 
tolerance 

(%) 

2  025  to  2  110      

'0.005 

2  450  to  2  483.5  

20.001 

6  425  to  6  525    

0.005 

6.875  to  7,125  

'0.005 

12,700  to  13,250  

'0.005 

17,700  to  18,820  

0.003 

18,920  to  19,700  

0.003 

^Television  translator  relay  stations  shall 
maintain  a  frequency  tolerance  of  0.002%. 

2  Stations  licensed  pursuant  to  an  applica- 
tion tiled  before  March  17,  2005,  for  tolerance 
values  exceeding  tlKise  specified  above,  may 
continue  to  operate  indefinitely  in  accordance 
witli  the  terms  of  their  current  authorizations, 
subject  to  periodic  renewal.  Existing  equip- 
ment and  equipment  of  product  lines  in  pro- 
duction before  April  16,  2003,  auttiorized  via 
certification  or  verification  before  March  17, 
2005,  for  tolerance  values  exceeding  those 
specified  above,  may  continue  to  be  manufac- 
tured and/or  martceted.  but  may  not  be  author- 
ized for  use  under  station  license  except  at 
stations  licensed  pursuant  to  an  application 
tiled  before  March  17,  2005.  Any  non-con- 
forming equipment  authorized  under  a  station 
license,  and  replaced  on  or  after  March  17, 
2005,  must  be  replaced  by  conforming 
equipment. 

52.  Section  74.801  is  amended  by 
adding  a  definition  for  Wireless  assist 
video  device  in  alphabetical  order  to 
read  as  follows: 

§74.801    Definitton*. 

***** 

Wireless  assist  video  device.  An 
auxiliary  station  authorized  and 
operated  by  motion  pictine  and 
television  program  producers  pursuant 
to  the  provisions  of  this  subpart.  These 
stations  are  intended  to  transmit  over 
distances  of  approximately  300  meters 
for  use  as  an  aid  in  composing  camera 
shots  on  motion  picture  and  television 
sets. 

53.  Section  74.802  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

S  74.802    Frequency  assignment. 

***** 

(b)*   *  * 


(3)  470.000-608.000  MHz  and 
614.000-806.000  MHz. 

All  zones  113  km  (70  miles) 

*        *        *        •        • 

54.  Section  74.832  is  amended  by 
revising  paragraphs  (e),  (g),  and  (i)  to 
read  as  follows: 

174.832  Licensing  requirements  and 
procedures. 

***** 

(e)  An  application  for  low  power 
auxiliary  stations  or  for  a  ch^ge  in  an 
existing  authorization  shall  specify  the 
broadcast  station,  or  the  network  with 
which  the  low  power  broadcast 
auxiliary  facilities  are  to  be  principally 
used  as  given  in  paragraph  (h)  of  this 
section;  or  it  shall  specify  the  motion 
pictwe  or  television  production 
company  or  the  cable  television 
operator  with  which  the  low  power 
broadcast  auxiliary  facilities  are  to  be 
solely  used.  A  single  application,  filed 
on  FCC  Form  601  may  be  used  in 
applying  for  the  authority  to  operate  one 
or  more  low  power  auxiliary  units.  The 
application  must  specify  the  frequency 
bands  which  will  be  used.  Motion 
picture  producers,  television  program 
producers,  and  cable  television 
operators  are  required  to  attach  a  single 
sheet  to  their  application  form 
explaining  in  detail  the  manner  in 
which  the  eligibility  requirements  given 
in  paragraph  (a)  of  this  section  are  met. 
***** 

(g)  Low  power  auxiliary  licensees 
shall  specify  the  maximum  number  of 
units  that  will  be  operated. 

*.**•• 

(i)  In  case  of  permanent 
discontinuance  of  operations  of  a  station 
licensed  under  this  subpart,  the  licensee 
shall  cancel  the  station  license  using 
FCC  Form  601.  For  piuposes  of  this 
section,  a  station  which  is  not  operated 
for  a  period  of  one  year  is  considered  to 
have  been  permanently  discontinued. 
***** 

55.  Section  74.833  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

174.833  Temporery  autl«orizations. 

***** 

(b)  A  request  for  special  temporary 
authority  for  the  operation  of  a  remote 
pickup  broadcast  station  must  be  made 
in  accordance  with  the  procedures  of 
§  1.931(b)  of  this  chapter. 


(c)  All  requests  for  special  temporary 
authority  of  a  low. power  auxiliary 
station  must  include  full  particulars 
including:  licensees  name  and  address, 
statement  of  eligibility,  facility 
identification  number  of  the  associated 
broadcast  station  (if  any),  type  and 
manufactiuer  of  equipment,  power 
output,  emission,  frequency  or 
frequencies  proposed  to  be  used, 
commencement  anti  termination  date, 
location  of  proposed  operation,  and 
purpose  for  which  request  is  made 
including  any  particular  justification. 
***** 

56.  Section  74.870  is  added  to  read  as 
follows: 

5  74.870    Wireless  video  assist  devices. 

Television  broadcast  auxiliary 
licensees  and  motion  picture  and 
television  producers,  as  defined  in 
§  74.801  may  operate  wireless  video 
assist  devices  on  a  non-interference 
basis  on  VHF  and  UHF  television 
channels  to  assist  with  production 
activities. 

(a)  The  use  of  v<rireless  video  assist 
devices  must  comply  with  all  provisions 
of  this  subpart,  except  as  indicated  in 
paragraphs  (b)  through  (i)  of  this 
section. 

(b)  Wireless  video  assist  devices  may 
only  be  used  for  scheduled  productions. 
They  may  not  be  used  to  produce  live 
events  and  may  not  be  used  for 
electronic  news  gathering  purposes. 

(c)  Wireless  video  assist  devices  may 
operate  with  a  bandwidth  not  to  exceed 

6  MHz  on  frequencies  in  the  bands  180- 
210  MHz  (TV  channels  8-12)  and  470- 
698  MHz  (TV  channels  14-51)  subject  to 
the  following  restrictions: 

(1)  The  bandwidth  may  only  occupy 
a  single  TV  channel. 

(2)  Operation  is  prohibited  within  the 
608-614  MHz  (TV  channel  37)  band. 

(3)  Operation  is  prohibited  within  129 
km  of  a  television  broadcasting  station, 
including  Class  A  television  stations, 
low  power  television  stations  and 
translator  stations. 

(4)  For  the  area  and  frequency 
combinations  listed  in  the  table  below, 
operation  is  prohibited  within  the 
distances  indicated  from  the  listed 
geographic  coordinates. 

Note  to  the  foUoMring  table:  All  coordinates 
are  referenced  to  the  North  American  Datum 
of  1983. 


Area 

* 1 

North  latitude 

West  longitude 

Excluded 

frequencies 

(MHz) 

Excluded  channels 

200  Ion 

128  km 

52  km 

Boston  MA    .  . 

- 

42*^1 '24.4' 

71''03'23.2- 

470-476 
476-482 
482-488 

14 

15 

16 

Area 


Chicago,  IL 

Cleveland.  OH' 


Dallas/Fort  Worth,  TX 
Detroit,  Ml'  


North  latitude 


Gulf  of  Mexkx) 

Hawaii  

Houston,  TX  ... 


Los  Angeles,  CA 


Miami,  R 

New  York/N.E.  New  Jersey 


Philadelphia,  PA 


Pittsburgh,  PA 


41»52'28.r 
41°29'51.2' 

32°47'09.5' 
42°19'48.r 


29''45'26.8' 
34°03'15.0' 


West  tongitude 


87°38'  22.2* 
81  "41 '49.5* 

96°4r38.0' 
83"'02'56.7- 


95''21'37.8" 
118''14'31.3' 


Excluded 

frequencies 

OWIHz) 


Exckjded  channels 


200  km 


128  km 


San  Francisco/Oakland,  CA 


Washington  D.C./MD/VA 


25°46'38.4'' 
40°45'06.4' 

39°56'58.4" 

40"^'19.2' 

37''46'38.7" 
38''53'51.4'' 


.80°11'31.2' 
73»59'37.5' 

75'W19.6' 

79"59'59.2" 

122°24'43.9' 
77»00'31.9" 


488-494 
470-476 
476-482 
482-488 
470-476 
476-482 
482-488 
488-494 
476-482 
482-488 
488-494 
470-476 
476-482 
482-488 
488^94 
476-494 
488-494 
482-488 
488-494 
494-500 
470-476 
476-482 
482-488 
488-494 
500-506 
506-612 
512-518 
470-476 
476-482 
470-476 
476-482 
482-488 
488-494 
494-500 
500-506 
506-512 
512-518 
,470-476 
476-482 
488-494 
494-500 
500-506 
476-482 
482-488 
488-494 
494-500 
482-488 
488-494 
494-500 
500-506 


17 

14 

15 

16 

14 

15 

17 
15 

17 
14 

16 

16 

15 

16 

17 

*          16 

17 

18 

14 

15 

16 

17 
19 

21 

20 

14 

15 

14 

15 

16 

17 

18 

19 

20 

21 

14 

15 

17 

18 

19 

15 

16 

17 

18 

16 

17 

18 

19 

'  The  distance  separation  requirements  are  not  applkaWe  in  these  cities  until  further  order  from  the  Commisskxi. 


52  km 


15,  16. 17 
17 


(d)  Wireless  video  assist  devices  are 
limited  to  a  maximum  of  250  milliwatts 
ERP  and  must  limit  power  to  that 
necessary  to  reliably  receive  a  signal  at 
a  distance  of  300  meters.  Wireless  video 
assist  devices  must  comply  with  the 
emission  limitations  of  §  74.637. 

(e)  The  antenna  of  a  wireless  video 
assist  device  must  be  attached  to  the 
transmitter  either  permanently,  or  by 
means  of  a  unique  connector  designed 
to  allow  replacement  of  authorized 
antennas  but  prevent  the  use  of 
imauthorized  antennas.  When 
transmitting,  the  antenna  must  not  be 
more  that  10  meters  above  groimd  level. 


(f)(1)  A  license  for  a  wrireless  video 
assist  device  will  authorize  the  license 
holder  to  use  all  frequencies  available 
for  v«reless  video  assist  devices,  subject 
to  the  limitations  specified  in  this 
section. 

(2)  Licensees  may  operate  as  many 
wireless  video  assist  devices  as 
necessary,  subject  to  the  notification 
procediires  of  this  section. 

(g)  Notification  procedure.  Prior  to  the 
commencement  of  transmitting, 
licensees  must  notify  the  local 
broadcasting  coordinator  of  their  intent 
to  transmit.  If  there  is  no  local 
coordinator  in  the  intended  area  of 


operation,  licensees  must  notify  all 
adjacent  channel  TV  stations  within  161 
km  (100  mi)  of  the  proposed  operating 

area. 

(1 J  Notification  must  be  made  at  least 
10  working  days  prior  to  the  date  of 
intended  transmission. 

(2)  Notifications  must  include: 

(i)  Frequency  or  frequencies. 

(ii)  Loi^tion. 

(iii)  Antenna  height. 

(iv)  Emission  type(s). 

(v)  Effective  radiated  power. 

(vi)  Intended  dates  of  operation. 

(vii)  Licensee  contact  information. 

(3)(i)  Failure  of  a  local  coordinator  to 
respond  to  a  notification  request  prior  to 
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the  intended  dates  of  operation 
indicated  on  the  request  will  be 
considered  as  having  the  approval  of  the 
coordinator.  In  this  case,  licensees  must 
in  addition  notify  all  co-channel  and 
adjacent  channel  TV  stations  within  161 
km  (100  mi)  of  the  proposed  operating 
area.  This  notification  is  for  information 
purposes  only  and  will  not  enable  TV 
stations  to  prevent  a  WAVD  from 
operating,  but  is  intended  to  help 
identify  the  source  of  interference  if  any 
is  experienced  after  a  WAVD  begins 
operation. 

(ii)  If  there  is  no  local  coordinator  in 
the  intended  area  of  operation,  failure  of 
any  adjacent  chaimel  TV  station  to 
respond  to  a  notification  request  prior  to 
the  intended  dates  of  operation 
indicated  on  the  request  will  be 
considered  as  having  the  approval  of  the 
TV  station. 

(4)  Licensees  must  operate  in  a 
manner  consistent  with  the  response  of 
the  local  coordinator,  or,  if  there  is  no 
local  coordinator  in  the  intended  area  of 
operation,  the  responses  of  the  adjacent 
channel  TV  stations.  Disagreements  may 
be  appealed  to  the  Commission. 
However,  in  those  instances,  the 
licensee  will  bear  the  burden  of  proof 
and  proceeding  to  overturn  the 
recommendation  of  the  local 
coordinator  or  the  co-channel  or 
adjacent  channel  TV  station. 

(h)  Licenses  for  wireless  video  assist 
devices  may  not  be  transferred  or 
assigned. 

(i)  The  product  literature  that 
manufacturers  include  with  a  wireless 
assist  video  device  must  contain 
information  regarding  the  requirement 
for  users  to  obtain  an  FCC  license,  the 
requirement  that  stations  must  locate  at 
least  129  kilometers  away  from  a  co- 
channel  TV  station,  the  limited  class  of 
users  that  may  operate  these  devices, 
the  authorized  uses,  the  need  foe  users 
to  obtain  a  license,  and  the  requirement 
that  a  local  coordinator  (or  adjacent 
channel  TV  stations,  if  there  is  no  local 
coordinator)  must  be  notified  prior  to 
operation. 

57.  Section  74.882  is  revised  to  read 
as  follows: 

§74.882    Station  identification. 

(a)  For  transmitters  used  for  voice 
transmissions  and  having  a  transmitter 
output  power  exceeding  50  mW,  an 
announcement  shall  be  made  at  the 
beginning  and  end  of  each  period  of 
operation  at  a  single  location,  over  the 
transmitting  unit  being  operated, 
identifying  the  transmitting  unit's  call 
sign  or  designator,  its  location,  and  the 
call  sign  of  the  broadcasting  station  or 
name  of  the  licensee  with  which  it  is 
being  used.  A  period  of  operation  may 


consist  of  a  continuous  transmission  or 
intermittent  transmissions  pertaining  to 
a  single  event. 

(b)  Each  wireless  video  assist  device, 
when  transmitting,  must  transmit 
station  identification  at  the  beginning 
and  end  of  each  period  of  operation. 
Identification  may  be  made  by 
transmitting  the  station  call  sign  by 
visual  or  aiual  means  or  by  automatic 
transmission  in  international  Morse 
telegraphy. 

(1)  A  period  of  operation  is  defined  as 
a  single  uninterrupted  transmission  or  a 
series  of  intermittent  transmissions  from 
a  single  location. 

(2)  Station  identification  shall  be 
performed  in  a  manner  conducive  to 
prompt  association  of  the  signal  source 
with  the  responsible  licensee.  In 
exercising  the  discretion  provide  by  this 
rule,  licensees  are  expected  too  act  in  a 
responsible  manner  to  assure  that  result. 

PART  78— CABLE  TELEVISION  RELAY 
SERVICE 

58.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3,  4,  301,  303,  307.  308. 
309.  48  Stat.,  as  amended.  1064,  1065.  1066. 
1081,  1082.  1083,  1084.  1085;  47  U.S.C.  152, 
153.  154.  301,  303,  307,  308.  309. 

59.  Section  78.18  is  amended  by 
revising  paragraph  (I)  to  read  as  follows: 

178.18    FraqiMncy  assignments. 

•  •        *        •        * 

(1)  The  band  13.15-13.20  GHz  is 
reserved  for  the  assignment  of  CARS 
Pickup  and  Television  Pickup  stations 
on  a  primary  co-equal  basis  within  50 
kilometers  of  the  television  markets 
defined  in  §  76.53  of  this  chapter.  The 
band  13.20-13.2125  GHz  is  reserved 
exclusively  for  the  assignment  of 
Television  Pickup  stations  bn  a  primary 
basis.  Fixed  stations  licensed  prior  to 
April  16,  2003,  may  continue  oporation 
under  their  current  status  on  channels 
in  the  13.15-13.2125  GHz  band,  subject 
to  periodic  license  renewals. 

*  *        •        •        * 

60.  Section  78.36  is  revised  to  read  as 
follows: 

S  78.36    Frequency  coordination. 

(a)  Coordination  of  all  frequency 
assigiunents  for  fixed  stations  in  all 
bands  above  2110  MHz,  and  for  mobile 
(temporary  fixed)  stations  in  the  bands 
6425-6525  MHz  and  17.7-19.7  GHz, 
will  be  in  accordance  with  the 
procedure  established  in  paragraph  (b) 
of  this  section,  except  that  the  prior 
coordination  process  for  mobile 
(temporary  fixed)  assignments  may  be  • 
completed  orally  and  the  period 


allowed  for  response  to  a  coordination 
notification  may  be  less  than  30  days  if 
the  parties  agree.  Coordination  of  all 
frequency  assignments  for  all  mobile 
(temporary  fixed)  stations  in  all  bands 
above  2110  MHz,  except  the  bands 
6425-6525  MHz  and  17.7-19.7  GHz, 
will  be  conducted  in  accordance  with 
the  procedure  established  in  paragraph 
(b)  of  this  section  or  with  the  procedure 
in  paragraph  (d)  of  this  section. 
Coordination  of  all  frequency 
assignments  for  all  fixed  stations  in  the 
band  1990-2110  MHz  will  be  in 
accordance  with  the  procedure 
established  in  paragraph  (c)  of  this 
section.  Coordination  of  all  frequency 
assignments  for  all  mobile  (temporary 
fixed)  stations  in  the  band  1990-2110 
MHz  will  be  conducted  in  accordance 
with  the  procedure  in  paragraph  (d)  of 
this  section. 

(b)  Frequency  coordination  for  all 
^ed  stations  in  all  bands  above  2110 
MHz,  and  for  all  mobile  (temporary 
fixed)  stations  in  the  bands  6425-6525 
MHz  arid  17.7-19.7  GHz.  For  each 
frequenfcy  authorized  under  this  part, 
the  interference  protection  criteria  in 
§  101.105(a),  (b),  and  (c)  of  this  chapter 
and  the  following  fi^quency  usage 
coordination  procedures  will  apply: 

(1)  General  requirements.  Proposed 
fr^uency  usage  must  be  prior 
coordinated  with  existing  licensees, 
permittees,  and  applicants  in  the  area, 
and  other  applicants  with  previously 
filed  applications,  whose  facilities  could 
affect  or  be  affected  by  the  new  proposal 
in  terms  of  frequency  interference  on 
active  channels,  applied-for  channels,  or 
channels  coordinated  for  future  growth. 
Coordination  must  be  completed  prior 
to  filing  an  application  for  regular 
authorization,  or  a  major  amendment  to 
a  pending  application,  or  any  major 
modification  to  a  license.  In 
coordinating  frequency  usage  with 
stations  in  the  fixed  satellite  service, 
applicants  for  stations  in  the  bands 
6425-6525  MHz  and  17.7-19.7  GHz 
must  also  comply  with  the  requirements 
of  §  101.21(f).  hi  engineering  a  system  or 
modification  thereto,  the  applicant 
must,  by  appropriate  studies  and 
analyses,  select  sites,  transmitters, 
antennas  and  frequencies  that  will  avoid 
interference  in  excess  of  permissible 
levels  to  other  users.  All  applicants  and 
licensees  must  cooperate  fully  and  make 
reasonable  efforts  to  resolve  technical 
problems  and  conflicts  that  may  inhibit 
the  most  effective  and  efficient  use  of 
the  radio  spectrum;  however,  the  party 
being  coordinated  with  is  not  obligated 
to  suggest  changes  or  re-engineer  a 
proposal  in  cases  involving  conflicts. 
Applicants  should  make  every 
reasonable  effort  to  avoid  blocking  the 


growth  of  systems  as  prior  coordinated. 
The  applicant  must  identify  in  the 
application  all  entities  with  which  the 
technical  proposal  was  coordinated.  In 
the  event  that  technical  problems  are 
not  resolved,  an  explanation  must  be 
submitted  with  the  application.  Where 
technical  problems  are  resolved  by  an 
agreement  or  operating  arrangement 
between  the  parties  that  would  require 
special  procedures  be  taken  to  reduce 
the  likelihood  of  interference  in  excess 
of  permissible  levels  (such  as  the  use  of 
artificial  site  shieldiiig)  or  would  result 
in  a  reduction  of  quality  or  capacity  of 
either  system,  the  details  thereof  may  be 
contained  in  the  application. 

(2)  Coordination  procedure  guidelines 
are  as  follows: 

(i)  Coordination  involves  two  separate 
elements:  Notification  and  response. 
Both  or  either  may  be  oral  or  in  written 
form.  To  be  acceptable  for  filing,  all 
applications  and  major  technical 
amendments  must  certify  that 
coordination,  including  response,  has 
been  completed.  The  names  of  the 
licensees,  permittees  and  appliQants 
writh  which  coordination  was 
accomplished  must  be  specified.  If  such 
notice  and/or  response  is  oral,  the  party 
providing  such  notice  or  response  must 
supply  written  documentation  of  the 
communication  upon  request; 

(ii)  Notification  must  include  relevant 
technical  details  of  the  proposal.  At 
Tnininiiim,  this  should  include,  as 
applicable,  the  following: 

(a)  Applicant's  name  and  address, 

(B)  Transmitting  station  name, 

(C)  Transmitting  station  coordinates, 

(D)  Frequencies  and  polarizations  to 
be  added,  changed  or  deleted, 

(E)  Transmitting  equipment  type,  its 
stability,  actual  output  power,  emission 
designator,  and  tjrpe  of  modulation 
(loading), 

(F)  Transmitting  antenna  type(s), 
model,  gain  and,  if  required,  a  radiation 
pattern  provided  or  certified  by  the 
manufacturer, 

(G)  Transmitting  anteima  center  line 
height(s)  above  ground  level  and  ground 
elevation  above  mean  sea  level, 

(H)  Receiving  station  name, 

(I)  Receiving  station  coordinates, 

0)  Receiving  antenna  type(s).  model, 
gain,  and,  if  required,  a  radiation  pattern 
provided  or  certified  by  the 
manufacturer, 

(K)  Receiving  antenna  center  line 
height(s)  above  ground  level  and  ground 
elevation  above  mean  sea  level,     •* 

(L)  Path  azimuth  and  distance, 

(M)  Estimated  transmitter 
transmission  line  loss  expressed  in  dB, 

(N)  Estimated  receiver  transmission 
line  loss  expressed  in  dB, 

(O)  For  a  system  utilizing  ATPC, 
maximum  transmit  power,  coordinated 


transmit  power,  and  nominal  transmit 
power. 

Note  to  Paragraph  (bHZHii):  The  position 
location  of  antenna  sites  shall  be  determined 
to  an  accuracy  of  no  less  than  ±1  second  in 
the  horizontal  dimensions  (latitude  and 
longitude)  and  ±1  meter  in  the  vertical 
dimension  (ground  elevation)  with  respect  to 
the  National  Spacial  Reference  System. 

(iii)  For  transmitters  emplojring  digital 
modulation  techniques,  the  notification 
should  clearly  identify  the  type  of 
modulation.  Upon  request,  additional 
details  of  the  operating  characteristics  of 
the  equipment  must  also  be  furnished; 

(iv)  Response  to  notification  should 
be  made  as  quickly  as  possible,  even  if 
no  technical  problems  are  anticipated. 
Any  response  to  notification  indicating 
potentied  interference  must  specify  the 
technical  details  and  must  be  provided 
to  the  applicant,  in  writing,  within  the 
30-day  notification  period.  Every 
.  reasonable  effort  should  be  made  by  all 
applicants,  permittees  and  licensees  to 
eliminate  all  problems  and  conflicts.  If 
no  response  to  notification  is  received 
within  30  days,  the  appUcant  will  be 
deemed  to  have  made  reasonable  efforts 
to  coordinate  and  may  file  its 
application  without  a  response; 

(v)  The  30-day  notification  period  is 
calculated  from  the  date'  of  receipt  by 
the  applicant,  permittee,  or  licensee 
being  notified.  If  notification  is  by  mail, 
this  date  may  be  ascertained  by: 

(A)  The  retvuTi  receipt  on  certified 
mail; 

(B)  The  enclosure  of  a  card  to  be  dated 
and  returned  by  the  recipient;  or 

(C)  A  conservative  estimate  of  the 
time  required  for  the  mail  to  reach  its 
destination.  In  the  last  case,  the 
estimated  date  when  the  30-day  period 
would  expire  should  be  stated  in  the 
notification. 

(vi)  An  expedited  prior  coordination 
period  (less  than  30  days)  may  be 
requested  when  deemed  necessary  by  a 
notifying  party.  The  coordination  notice 
should  he  identified  as  "expedited"  and 
the  requested  response  date  should  be 
clearly  indicated.  However, 
circumstances  preventing  a  timely 
response  from  the  receiving  party 
should  be  acconunodated  accordingly.  It 
is  the  responsibility  of  the  notifying 
party  to  receive  wrritten  concurrence  (or 
verbal,  with  wrritten  to  follow)  from 
affected  parties  or  their  coordination 
representatives. 

(vii)  All  technical  problems  that  come 
to  light  dining  coordination  must  be 
resolved  unless  a  statement  is  included 
with  the  application  to  the  effect  that 
the  applicant  is  unable  or  unwilling  to 
resolve  the  confUct  and  briefly  the 
reason  therefore; 


(viii)  Where  a  number  of  technical 
changes  become  necessary  for  a  system 
during  the  course  of  coordination,  an 
attempt  should  be  made  to  minimize  the 
number  of  separate  notifications  for 
these  changes.  Where  the  changes  are 
incorporated  into  a  completely  revised 
notice,  the  items  that  were  changed 
from  the  previous  notice  should  be 
identified.  When  changes  are  not 
numerous  or  complex,  the  party 
receiving  the  changed  notification 
shoidd  make  an  effort  to  respond  in  less 
than  30  days.  When  the  notifying  party 
believes  a  shorter  response  time  is 
reasonable  and  appropriate,  it  may  be 
helpful  for  that  party  to  so  indicate  in 
the  notice  and  perhaps  suggest  a 
response  date; 

(ix)  If,  after  coordination  is 
successfully  completed,  it  is  determined 
that  a  subsequent  change  could  have  no 
impact  on  some  parties  receiving  the 
original  notification,  these  parties  must 
be  notified  of  the  change  and  of  the 
coordinator's  opinion  that  no  response 
is  required; 

(x)  Applicants,  permittees  and 
licensees  should  supply  to  all  other 
applicants,  permittees  and  licensees 
within  their  areas  of  operations,  the 
name,  address  and  telephone  number  of 
thefr  coordination  representatives.  Upon 
request  from  coordinating  appUcants, 
permittees  and  licensees,  data  and 
information  concerning  existing  or 
proposed  facilities  and  futiue  growth 
plans  in  the  area  of  interest  should  be 
furnished  unless  such  request  is 
'  unreasonable  or  would  impose  a 
significant  burden  in  compilation; 

(xi)  Parties  should  keep  other  parties 
with  whom  they  are  coordinating 
advised  of  changes  in  plans  for  facifities 
previously  coordinated.  If  applications 
have  not  been  filed  6  months  after 
coordination  was  initiated,  parties  may 
assume  that  such  frequency  use  is  no 
longer  desired  unless  a  second 
notification  has  been  received  within  10 
days  of  the  end  of  the  6  month  period. 
Renewal  notifications  are  to  be  sent  to 
all  originally  notified  parties,  even  if 
coordination  has  not  been  successfully 
completed  with  those  parties;  and 

(xii)  Any  frequency  reserved  by  a 
licensee  for  future  use  in  the  bands 
subject  to  this  part  must  be  released  for 
use  by  another  licensee,  permittee,  or 
applicant  upon  a  showing  by  the  latter 
that  it  requires  an  additional  frequency 
and  cannot  coordinate  one  that  is  not , 
reserved  for  future  use. 

(c)  Frequency  coordination  for  all 
fixed  stations  in  the  band  1990-2110 
MHz.  For  each  frequency  authorized 
under  this  part,  the  following  frequency 
usage  coordination  procediues  will 
apply: 
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(1)  General  requirements.  Applicants 
are  responsible  for  selecting  the 
frequency  assignments  that  are  least 
likely  to  result  in  mutual  interference 
with  other  licensees  in  the  same  area. 
Applicants  may  consult  local  frequency 
coordination  committees,  where  they 
exist,  for  information  on  frequencies 
available  in  the  area.  Proposed 
frequency  usage  must  be  coordinated 
with  existing  licensees  and  applicants 
in  the  area  whose  facilities  could  affect 
or  be  affected  by  the  new  proposal  in 
terms  of  frequency  interference  on 
active  channels,  applied-for  channels,  or 
channels  coordinated  for  future  growth. 
Coordination  must  be  completed  prior 
to  niing  an  application  for  regular 
authorization,  for  major  amendment  to  a 
pending  application,  or  for  major 
modihcation  to  a  license. 


(2)  To  be  acceptable  for  filing,  all 
applications  for  regular  authorization,  or 
major  amendment  to  a  pending 
application,  or  major  modification  to  a 
license,  must  include  a  certification 
attesting  that  all  co-chaimel  and 
adjacent-channel  licensees  and 
applicants  potentially  affected  by  the 
proposed  fiixed  use  of  the  frequency(ies) 
have  been  notified  and  are  in  agreement 
that  the  proposed  facilities  can  be 
installed  without  causing  harmful 
interference  to  those  other  licensees  and 
applicants. 

(d)  Frequency  coordination  for  all 
mobile  (temporary  fixed)  stations  in  all 
bands  above  1990  MHz.  except  the 
bands  6425-6525  MHz  and  17.7-19.7 
GHz.  For  each  frequency  authorized 
under  this  part,  applicants  are 
responsible  for  selecting  the  frequency 


assigiunents  that  are  least  likely  to  result 
in  mutual  interference  with  other 
licensees  in  the  same  area.  Applicants 
may  consult  local  frequency 
coordination  committees,  where  they 
exist,  for  information  on  frequencies  - 
available  in  the  area.  In  selecting 
frequencies,  consideration  should  be 
given  to  the  relative  location  of  receive 
points,  normal  transmission  paths,  and 
the  nature  of  the  contemplated 
operation. 

61.  Section  78.101  is  amended  by 
revising  the  table  in  paragraph  (a)  and 
adding  paragraph  (c)  to  read  as  follows: 

f  78.101     Power  limitations. 

(a)*  *  * 


Frequency  t>and 
(MHz) 


2,025  to  2,110 

6,425  to  6,525 

6.875  to  7,125 

12.700  to  13.250  . 
17,700  to  18,600  . 
18,600  to  18,800^ 
18.800  to  19,700  . 


Maximum  al- 
lowable trans- 
mitter power — 
mobile  (W) 


20.0 

20.0 

20.0 

1.5 


Maximum  allowable  EIRP^-' 


Fixed  (dBW) 


+55 
+55 
+35 
+55 


Mobile  (dBW) 


+35 
+35 
+35 
+45 


'  The  power  delivered  lo  the  antenna  is  limited  to  -  3  dBW. 

2  Stations  licensed  based  on  an  application  filed  before  April  16,  2003,  for  EIRP  values  exceedir>g  ttK>se  specified  above,  may  continue  to  op- 
erate indefinitely  in  accordance  with  tfie  terms  of  their  current  authorizations,  sut>ject  to  periodic  renewal. 


Frequency  band 

Maximum  allow- 
able EIRP  ^^ 

(MHz) 

Fixed  ^^ 
(dBW) 

Mobile 
(dBW) 

»                              *                             • 

12,700-13,200"  

13,200-13,250" 

•               *               • 

* 

+50 
+55 

.   * 

* 

* 

^  Per  polarization. 

2  For    multiples    address 


operations,  see 
§101.147.  Remote  alarm  units  that  are  part  of 
a  multiple  address  central  station  protection 
system  are  authorized  a  maximum  of  2  watts. 


69.  Section  101.145  is  amended  by 
revising  the  introductory  text,  and  the 
first  sentence  of  paragraphs  (b)  and  (c) 
to  read  as  follows: 


§  1 01 .1 45    Interference  to  geostationary- 
satellites. 

These  limitations  are  necessary  to 
minimize  the  probability  of  harmful 
interference  to  reception  in  the  bands 
2655-2690  MHz,  5925-7075  MHz,  and 
12.7-13.25  GHz  on  board  geostationary- 
space  stations  in  the  fixed-satellite 
service. 
***** 

(b)  2655  to  2690  MHz  and  5925  to 
7075  MHz.  *   *   * 

[c)  12.7  to  13.25  GHz.  *  *  ^ 

*    ■    *        *        *        * 

70.  Section  101.803  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§101.803    Frequencies. 

***** 

(b)  Conununications  common  carriers 
in  the  Local  Television  Transmission 
Service  may  be  assigned  frequencies 
listed  in  §§  74.602(a),  78.18(a)(6),  and 
78.18(a)(7)  of  this  chapter  to  provide 


service  to  television  broadcast  stations, 
television  broadcast  network-entities, 
cable  system  operators,  and  cable 
network-entities.  *  *  * 
***** 

,71.  Section  101.807  is  revised  to  read 
as  follows: 

§  1 01 .807    Transmitter  power. 

Stations  in  this  service  will  not  be 
authorized  to  use  transmitters  having  a 
rated  power  output  in  excess  of  the 
limits  set  forth  in  §  101.113(b)  and  a 
standby  transmitter  having  a  rated         « 
power  output  in  excess  of  that  of  the 
main  transmitter  with  which  it  is 
associated  will  not  be  authorized.  As  an 
exception,  operations  on  frequencies 
listed  in  §§  74.602(a),  78.18(a)(6),  and 
78.18(a)(7)  of  this  chapter  are  subject  to 
the  power  limitations  of  §§  74.636  and 
78.101(a). 

[PR  Doc.  03-4176  Filed  3-14-^3;  8:45  am] 
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(c)  The  EIRP  of  transmitters  that  use 
Automatic  Transmitter  Power  Control 
(ATPC)  shall  not  exceed  the  EIRP 
specified  on  the  station  authorization. 
The  EIRP  of  non-ATPC  transmitters 
shall  be  maintained  as  near  as 
practicable  to  the  EIRP  specified  on  the 
station  authorization. 

§78.103    [Amended] 

62.  Section  78.103  is  amended  by 
removing  the  entry  for  31,000  to  31,300 
from  the  table  in  paragraph  (e). 

63.  Section  78.105  is  amended  by 
revising  the  introductory  text  for 
paragraph  (a),  removing  the  entries  for 
31.000  to  31,300  and  38,600  to  40,000 
and  footnotes  2  and  3  from  the  table  in 
paragraph  (a)(l')  removing  paragraph 
(a)(4)  and  by  redesignating  paragraph 
(a)(5)  as  paragraph  (a)(4)  to  read  as 
follows: 

§  78. 1 05    Antenna  systems. 

(a)  For  fixed  stations  operating  in  the 
12.7-13.2  GHz  and  17.7-19.7  GHz 
bands,  the  following  standards  apply: 


64.  Section  78.106  is  revised  to  read 
as  follows:  - 

§  78.1 06    Interference  to  geostationary- 
satellites. 

Applicants  and  licensees  must 
comply  with  §  101.145  of  this  chapter  to 
minimize  the  potential  of  interference  to 
geostationary-satellites. 

65.  Section  78.108  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§78.108 
links. 


Minimum  path  lengths  for  fixed 


(b)  For  paths  shorter  than  those 
specified  in  the  Table,  the  EIRP  shall 
not  exceed  the  value  derived  from  the 
following  equation. 

EIRP  =  MAXEIRP  -  40  log(A/B)  dBW 
Where: 

EIRP  =  The  new  maximiun  EIRP 

(equivalent  isotropically  radiated 

power)  in  dBW. 
MAXEIRP  =  Maximum  EIRP  as  set  forth 

in  the  Table  in  §  74.636  of  this  part. 
A  =  Minimum  path  length  from  the 

Table  above  for  the  frequency  band  in 

kilometers. 


B  =  The  actual  path  length  in 
kilometers. 

Note  to  Paragraph  (b):  For  transmitters 
using  Automatic  Transmitter  Power  Control, 
EIRP  corresponds  to  the  maximum 
transmitter  power  available,  not  the 
coordinated  transmit  power  or  the  nominal 
transmit  power. 


§78.111    [Amended] 

66.  Section  78.111  is  amended  by 
removing  the  entry  for  31,000  to  31,300 
from  the  table. 

PART  101— FIXED  MICROWAVE 
SERVICES 

67.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

68.  Section  101.113  is  amended  by 
revising  the  column  headings  and  the 
entry  for  the  12,700-13.250  and  adding 
13.200-13.250  MHz  frequency  band  in 
the  table  in  paragraph  (a)  to  read  as 
follows: 

§101.113    Transmitter  power  limitations, 
(a)*  •  • 


'.^ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200  and  240 

[R«<MM  No.  34-47480;  File  No.  S7-20-02] 
RIN  3235-AI51 

Customer  Protacffbn— Rasarvas  and 
Custody  of  Securities;  Delegation  ot 
Auttwrity  to  ttie  Director  of  ttte 
Division  of  Market  Regulation 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Seciihties  and  Exchange 
Commission  is  adopting  an  amendment 
to  its  broker-dealer  customer  protection 
rule.  Currently,  broker-dealers  are 
required  to  provide  cash,  U.S.  Treasury 
bills  or  notes,  or  irrevocable  bank  letters 
of  credit  as  collateral  when  borrowing 
securities  from  customers.  The 
amendment  allows  the  Securities  and 
Exchange  Commission  to  expand  the 
categories  of  permissible  collateral  by 
order.  In  addition,  the  Securities  and 
Exchange  Commission  is  adopting  a  rule 
amendment  delegating  authority  to  the 
Director  of  the  Division  of  Market 
Regulation  to  issue  such  orders. 
EFFECTIVE  DATE:  April  16.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Macchiaroli,  Associate 
Director,  202/942-0131;  Thomas  K. 
McGowan.  Assistant  Director,  202/942- 
4886;  or  Randall  W.  Roy,  Special 
Counsel.  202/942-0798,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATKM:  The 
Securities  and  Exchange  Commission  is 
adopting  amendments  to  rule  15c3-3  ' 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act")  and  rule  30-3  2 
of  its  Rules  of  Organization  and  Program 
Management. 

I.  Discussion 

A.  Introduction 

On  June  10,  2002,  the  Securities  and 
Exchange  Commission  ("Commission") 
proposed  amending  its  broker-dealer 
customer  protection  rule,  rule  15c3-3, 
and  one  of  its  authority  delegation  rules, 
rule  30-3.3  The  proposed  amendments 
would  allow  the  Commission  to  expand 
the  categories  of  collateral  tyoker- 
dealers  may  pledge  when  borrowing 
customer  securities.^  Today,  the 


Commission  is  adopting  the 
amendments. 

The  amendment  to  rule  15c3— 3 
provides  that  broker-dealers  may  pledge 
such  collateral  as  the  Commission 
designates  by  order  after  giving 
consideration  to  the  collateral's 
liquidity,  volatility,  market  depth,  and 
location,  and  the  issuer's 
creditworthiness.  This  will  give  the 
Commission  greater  flexibility  to  impose 
conditions  on  the  pledging  of  certain 
collateral  to  account  for  differences 
among  collateral  types.  This  flexibility 
will  permit  the  establishment  of 
safeguards  designed  to  ensure  that  the 
rule's  objective — the  receipt  of  full 
collateral  by  customers — is  not 
compromised.  The  amendment  also  will 
allow  for  a  wider  range  of  broker-dealer 
assets  to  be  deemed  permissible 
collateral,  thereby  adding  liquidity  to 
the  securities  lending  markets  and 
lowering  borrowing  costs  for  broker- 
dealers.  The  amendment  to  rule  30-3 
will  allow  the  Commission  to  react 
sooner  to  changes  in  the  securities 
lending  markets. 

B.  Background 

The  Commission  adopted  rule  15c3- 
3  in  1972  in  response  to  a  congressional 
directive  to  create  rules  regarding, 
among  other  things,  the  acceptance, 
custody,  and  use  of  customer 
secujities.^  The  rule  requires  broker- 
dealers  to  take  steps  to  protect  the 
securities  that  customers  leave  (n  their 
custody.  These  steps  include  the 
requirement  that  broker-dealers 
promptly  obtain  and  thereafter  maintain 
possession  or  control  of  all  "fully 
paid"  8  and  "excess-margin"  ^  securities 
carried  for  the  accounts  of  customers  « 
("customer  securities").  The  possession 
or  control  requirement  is  designed  to 
ensure  that  broker-dealers  do  not  put 
customers  at  risk  by  borrowing  their 


'17CFR240.15C3-3. 

» 17  CFR  200.30-3. 

'  See  Exchange  Act  Release  No.  34-46019  ()une 
3,  2002).  67  FR  39642  ()une  10.  2002). 

*  The  Commission  proposed  amendments  to  rule 
15c3-3  to  ardd  certain  categories  of  collateral  in 


1989.  See  Exchange  Act  Release  No.  26608  (March 
8.  1989).  54  FR  10680  (March  IS.  1989).  The 
Commission  did  not  adopt  the  proposed 
amendments. 

^  Exchange  Act  Release  No.  9856  (Nov.  10.  1972). 

*  Subparagraph  (a)(3)  of  rule  lSc3-3  defines 
"fully  paid  securities"  as  securities  carried  in  any 
type  of  account  for  which  the  customer  has  made 
a  full  payment. 

^Subparagraph  (a)(5)  of  rule  15c3-3  defines 
"excess  margin  securities"  as  securities  having  a 
market  value  in  excess  of  140%  of  the  amount  the 
customer  owes  the  broker-dealer  and  which  the 
broker-dealer  has  designated  as  not  constituting 
margin  securities. 

■  Subparagraph  (a)(1)  of  rule  lSc3-3  defines  the 
term  "customer."  Generally,  a  customer  is  any 
person  from  whom  or  on  whose  behalf  the  broker- 
dealer  has  received  or  acquired  securities  for  such 
person's  securities  account.  The  definition  does  not 
include  general  partners,  directors,  or  principals  of 
the  broker-dealer,  or  other  broker-dealers  to  the 
extent  of  they  have  proprietary  accounts  at  the 
broker-dealer. 


securities  to  expand  or  otherwise  further 
the  broker-dealer's  proprietary 
activities. 

Paragraph  {b)(3)  of  rule  15c3-3  sets 
forth  conditions  imder  which  broker- 
dealers  may  borrow  fully  paid  or  excess 
margin  securities  from  customers  for 
their  own  use  without  violating  the 
rule's  possession  or  control 
requirement.  These  conditions  include 
the  requirement  that  broker-dealers  and 
their  lending  customers  enter  into 
written  agreements  that  (1)  set  forth  the 
basis  of  compensation  for  the  loans  as 
well  as  the  rights  and  liabilities  of  the 
parties  in  the  borrowed  securities,  (2) 
require  the  broker-dealers  to  provide  the 
lenders  v«ith  schedules  of  the  secimties 
actually  borrowed,  (3)  require  the 
broker-dealers  to  provide  the  lenders 
with,  at  least,  100%  collateral  consisting 
exclusively  of  cash,  United  States 
Treasury  bills  and  notes,  or  an 
irrevocable  letter  of  credit  issued  by  a 
bank,  and  (4)  contain  a  prominent 
notice  that  the  provisions  of  the 
Securities  Investor  Protection  Act  of 
1970^  may  not  protect  the  lenders  with 
respect  to  the  securities  loan 
transactions.'"  Moreover,  the  loaned 
securities  and  pledged  collateral  must 
be  marked  to  market  daily,  and 
additional  collateral  posted  if  necessary 
to  maintain  the  100%  collateralization 
requirement."  These  requirements  are 
designed  so  that  borrowings  of  customer 
securities  remain  fully  collateraUzed  for 
the  term  of  the  loan. 

C.  Proposing  Release  and  Comments 

In  addition  to  the  collateral  types 
currently  permitted,  the  amendment  to 
rule  15c3-3  would  allow  broker-dealers 
to  pledge  such  other  collateral  as  the 
Commission  designates  by  order  after 
giving  consideration  to  the  collateral's 
liquidity,  volatility,  market  depth  and 
location,  and  the  issuer's 
creditworthiness.  The  relative  weight 
given  these  factors  will  vary  on  a  case- 
by-case  basis.  The  Commission's  orders 
may  impose  limitations  and  conditions 
on  the  use  of  a  particular  type  of 
collateral  depending  on  its 
characteristics.  This  will  further  the 
rule's  goal  of  providing  customers  with 
full  collateral  while  their  loans  remain 
outstanding. 

The  Commission  received  three 
comment  letters  in  response  to  the 
proposing  release — one  from  a  broker- 
dealer  that  engages  in  borrowings  of 
customer  securities,' ^  one  from  a  bank 


that  lends  its  clients'  securities  to 
broker-dealers,"  and  a  joint  letter  from 
two  trade  associations,  which 
collectively  represent  broker-dealers, 
mutual  fund  companies  and  banks.'* 
All  three  expressed  support  for  the 
proposed  amendment.'^ 

In  the  proposing  release,  the 
Commission  requested  comment  on 
whether  authority  to  issue  orders  should 
be  delegated  to  the  Division.  Two 
commenters  provided  comments  on  this 
proposal.  Both  expressed  support  for 
such  a  delegation  of  authority.'^ 

The  Commission  identified  in  the 
proposing  release  categories  of  collateral 
being  considered  for  an  order  should  the 
amendment  to  nde  15c3-3  become 
effective.'^  It  also  set  forth  certain 
conditions  for  the  use  of  these  collateral 
types.  The  Commission  sought  comment 
on  whether  the  collateral  and  conditions 
were  appropriate.  All  commenters 
supported  the  issuance  of  such  an 
order.'^  The  Commission  intends  to 
issue  an  order  exempting  these 
collateral  types  after  the  amendment 
becomes  effective. 

The  Commission  also  sought 
comment  on  whether  institutional 


•15U.S.C.  78aaaefseq. 
'0Rulel5c3-3(b)(3). 
<>Rulel5c3-3(b)(3)(iii). 

■'  Letter  horn  Morgan  Stanley  k  Co..  dated  August 
7,  2002  ("Morgan  Stanley  letter"). 


"  Letter  from  State  Street  Bank  and  Trust 
Company,  dated  July  31,  2002  ("State  Street  letter"). 

'«  Letter  from  The  Bond  Market  Association,  and 
Securities  Industry  Association,  dated  July  25,  2002 
("Associations  letter"). 

"See  Morgan  Stanley  letter  ("We  strongly 
support  the  proposed  amendments  to  rule  15c3-3 
and  urge  the  Commission  to  adopt  them  without 
delay."):  State  Street  letter  ("State  Street  strongly 
supports  and  welcomes  the  Proposed 
Amendment."):  Associations  letter  ("The 
Associations  fully  support  the  Commission's 
proposed  amendment."). 

'«See  Morgan  Stanley  letter  ("(Delegation)  will 
enable  the  Commission  to  be  more  responsive  to 
short-term  market  conditions — including  liquidity 
crises  and  settlement  failures — as  well  as  longer- 
term  developments,  such  as  evolving  approaches  to 
risk  management  and  tightening  settlement 
periods.");  State  Street  letter  ("State  Street  also 
supports  and  welcomes  the  delegation  of  the 
Commission's  authority  to  the  Division  of  Market 
Regulation."). 

"The  categories  of  collateral  identified  in  the 
proposing  release  were:  "Govemmenl.securities"  as 
defined  in  sections  3(a)(42)(A)  and  (B)  of  the 
Exchange  Act)  certain  "government  securities" 
meeting  the  definition  in  section  3(a)(42)(C)  of  the 
Exchange  Act:  securities  issued  or  guaranteed  by 
certain  Multilateral  Development  banks;  "mortgage 
related  securities"  as  defined  in  section  3(a)(41)  of 
the  Exchange  Act:  certain  negotiable  certificates  of 
deposit  and  bankers  acceptances:  foreign  sovereign 
debt  securities:  foreign  currency:  and  certain 
corporate  debt  securities. 

>«  See  Morgan  Stanley  letter  ("Morgan  Stanley 
also  supports  prompt  issuance  of  the  Commission's 
proposed  order.  Permitting  the  assets  described  in 
the  order  to  be  used  as  collateral  for  securities 
borrowing  transactions  would  not,  in  our  view, 
undermine  in  any  way  the  Commission's  customer 
protection  objectives.").  State  Street  letter; 
Associations  letter  ("(Tlhe  conditions  specified  for 
each  of  the  collateral  types  are  appropriate  to  meet 
the  goal  of  ensuring  that  borrowings  of  customer 
securities  remain  fully  collateralized."). 


lenders  of  securities  should  be  allowed 
to  negotiate  collateral  agreements  dlher 
than  those  required  by  rule  15c3-3.  Two 
of  the  commenters  responded  that  the 
Commission  should  consider  whether 
the  minimum  requirements  are 
necessary  for  certain  narrowly  defined 
institutional  customers.  However,  they 
also  urged  the  Commission  to  act 
quickly  on  the  amendment  as  proposed 
and  not  let  such  consideration  delay  its 
adoption.'^  They  suggested  that  any 
changes  to  address  institutional  lenders 
be  accomplished  through  separate 
orders  or  rulemakings.  Due  to  the 
complexities  of  the  issue,and  in  order  to 
act  expeditiously  on  the  proposed 
amendment,  further  consideration  of 
any  change  to  the  collateral 
requirements  for  institutional  lenders 
will  be  addressed  by  subsequent 
Commission  action. 

D.  Final  Rule 

The  Commission  is  adopting  a  final 
rule  amendment  substantially  in  the 
form  proposed  in  the  proposing 
release.20  The  amendment  adds 
language  to  paragraph  (b)(3)  of  rule 
15c3-3  providing  that  broker-dealers 
may  pledge  "such  other  collateral  ai  the 
Commission  designates  as  permissible 
by  order  as  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  after  giving 
consideration  to  the  collateral's 
liquidity,  volatility,  market  depth  and 
location,  and  the  issuer's 
creditworthiness."  This  is  in  addition  to 
the  categories  of  collateral  (cash,  U.S. 
treasury  bills  and  notes,  and  bank  letters 
of  credit)  currently  permitted. 

n.  Paperwork  Reduction  Act 

The  Commission  stated  in  the 
proposing  release  that  the  amendment 
will  not  require  a  new  collection  of 
information.  The  amendment  does  not 
alter  the  range  of  collateral  that  a  brokCT- 
dealer  can  pledge  when  borrowing 
customer  securities,  but  instead  amends 
the  rule  to  establish  criteria  that  the 
Commission  will  consider  when  issuing 
an  order  allowing  additional  collateral. 
The  comment  letters  did  not  disagree 
with  this  assessment.  In  connection 
with  rule  15c3-3,  the  Commission 
previously  submitted  to  the  Office  of 
Management  and  Budget,  pursuant  to 
the  Paperwork  Reduction  Act,  a  request 
for  approval  and  received  an  OMB 
control  nxunber  for  the  rule,  OMB 
control  niunber  3235-0078. 


m.  Costs  and  Benefits  of  the  Rule 
Amendments 

In  the  proposing  release,  the 
Commission  requested  comment  on  the 
costs  and  benefits  of  the  amendment  to 
rule  15c3-3.  The  Commission  estimated . 
that  the  primary  benefits  of  the 
amendment  would  be  lowered 
borrowing  costs  and  increased  Uquidity 
in  the  seciuities  lending  markets.  All 
three  conunenters  concurred  with  this 
estimate.21  Tvvo  commenters  also 
pointed  out  that  the  amendment  will 
increase  their  ability  to  compete  in 
foreign  securities  markets.22 

The  Commission  estimated  that  there 
would  not  be  any  direct  costs  associated 
with  the  amendment  because  of  its 
deregulatory  nature.  The  Commission 
did  not  receive  any  comments  on  this 
estimate. 

A.  Benefits 

The  primary  benefits  of  the 
amendment  should  be  lowered 
borrowing  costs  and  increased  Uquidity 
in  the  securities  lending  markets,  and 
greater  opportimity  for  U.S.  firms  to 
compete  abroad.  The  ciurent  collateral 
requirements  in  rule  15c3-3  make  it 
more  economical  for  broker-dealers  to . 
borrow  securities  from  other  broker- 
dealers  (which  are  not  customers)  since 
customers  must  be  provided  writh  a 
limited  range  of  collateral.  In  such  a 
case,  the  broker-dealer  would  be  limited 
to  borrowing  the  securities  from  broker- 
dealers  agreeable  to  accepting  another 
type  of  collateral.  Expanding  the 
categories  of  collateral  will  increase  the 
supply  of  eligible  lenders,  which  should 
decrease  costs  as  a  consequence  of 
greater  competition. 

On  the  other  side,  customers  will 
have  the  opportunity  to  enter  into  more 
lending  transactions  with  broker- 
dealers.  This  will  allow  them  to  earn  the 
fees  associated  with  such  transactions 
and  thereby  realize  greater  returns  on 
their  securities  portfolios.  The  increased 
opportimities  to  borrow  and  lend 
securities  should  add  liquidity  to  the 
securities  lending  markets. 


"  See  State  Street  letter:  Associations  letter. 

20  After  the  rule  becomes  effective,  the 
Commission  will  consider  whether  to  issue  an  order 
similar  to  the  draft  order  included  in  the  proposing 
release.  See  footnote  18  and  accompanying  text. 


"  See  Morgan  Stanley  letter  ("[Tlhe  ability  to  use 
these  new  types  of  collateral  will  provide 
substantially  greater  flexibility  and  reduted 
borrowing  costs  for  U.S.  broker-dealers,  as  well  as 
increased  liquidity  in  the  securities  markets."); 
State  Street  letter  ( "(Tlhe  prompt  issuance  of  the 
Final  Rule  and  Collateral  Orders  will  facilitate  and 
promote  efficient  securities  markets,  decrease  costs, 
increase  competition  and  enhance  the  liquidity  of 
securities  markets."):  Associations  letter  ("The 
Associations  believe  that  these  collateral  types 
would  materially  increase  liquidity  and  decrease 
borrowing  costs  *   *   *")■ 

"  See  Morgan  Stanley  letter;  Associations  letter. 
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B.  Costs 

There  should  not  be  any  direct  costs 
associated  with  the  amendment.  It  will 
have  no  impact  on  broker-dealers  that 
do  not  borrow  customer  securities  or 
customers  that  do  not  lend  securities. 
For  those  who  participate  in  such 
transactions,  the  amendment  is  not 
imposing  any  changes  as  to  how  they 
must  be  structured.  As  described  above, 
it  will  provide  greater  opportunities: 
however,  it  also  maintains  the  status 
quo,  and  therefore,  broker-dealers  and 
customers  do  not  have  to  avail 
themselves  of  these  new  opportunities. 
Broker-dealers  can  continue  to  pledge 
the  types  of  collateral  currently  allowed 
under  the  rule  and,  while  new 
categories  of  collateral  may  have  risk 
characteristics  that  differ  from  those 
applicable  to  currently  permitted 
collateral,  customers  could  choose  not 
to  accept  new  categories  of  collateral. 

IV.  Effects  on  Competition,  Efficiency, 
and  Capital  Formation 

Section  3(f)  of  the  Exchange  Act 
requires  the  Commission,  when  ngaged 
in  rulemaking  where  it  is  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
would  promote  efBciency,  competition, 
and  capital  formation.  Section  23(a)(2) 
of  the  Exchange  Act  requires  the 
Commission  to  consider  the  impact  on 
competition  of  any  rule  proposed  under 
that  Act.  In  addition,  the  law  requires 
that  the  Commission  not  adopt  any  rule 
that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  the  furtherance  of  the 
purposes  of  the  Exchange  Act. 

The  Commission  stated  in  the 
proposing  release,  and  continues  to 
believe,  that  the  proposed  amendment 
should  improve  efficiency,  competition, 
and  capital  formation  by  adding 
liquidity  to  the  securities  lending 
markets,  lowering  the  costs  of  borrowing 
securities,  and  providing  investors  with 
the  opportimity  to  realize  greater  returns 
on  their  securities  portfolios.  All 
commenters  agreed  that  the  amendment 
would  increase  liquidity  and  lower 
borrowing  costs. ^^  in  addition,  the 
Commission  stated  that  the  amendment 
should  have  no  anticompetitive  effects 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 
because  it  will  apply  equally  to  all 
broker-dealers.  The  Commission  did  not 
receive  any  comments  on  this 
assessment  of  the  possibility  of 
anticompetitive  effects.  Therefore,  the 
Commission  believes  that  the 


amendment  should  have  no 
anticompetitive  effects  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

V.  Regulatory  Flexibility  Act 
Certification 

Section  3(a)  of  the  Regulatory 
Flexibility  Act  ^*  requires  an  agency  to 
undertake  an  initial  regulatory 
flexibility  analysis  of  the  effects  of 
proposed  rules  and  rule  amendments  on 
small  entities,  unless  the  agency 
certifies  that  the  rules  and  rule 
amendments,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. ^^ 
The  Chairman  of  the  Commission  has 
certified  that  the  amendment  to  rule 
15c3-3  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.^*^  The  final 
amendment  is  identical  to  the  proposed 
amendment.  Accordingly,  there  have 
been  no  changes  to  the  proposal  that 
would  alter  the  basis  upon  which  the 
certification  was  made. 

VI.  Amendment  to  Rule  30-3 

The  Commission  has  adopted  an 
amendment  to  rule  30-3  of  its  rules  of 
Organization  and  Program  Management 
governing  delegations  of  authority  to  the 
Director  of  the  Division  of  Market 
Regulation  ("Director").^^  The 
amendment  divides  paragraph  (a)(10)  of 
rule  30-3  into  two  paragraphs,  (a)(10)(i) 
and  (ii).  Paragraph  (a)(10)(i)  now 
contains  the  previously  existing 
delegation  of  authority  in  paragraph 
(a)(10),  which  authorizes  the  Director  to 
find  and  designate  certain  broker-dealer 
accounts  as  control  locations  for  the 
purposes  of  paragraph  (c)(7)  of  rule 
15C3-3.28  Paragraph  (a)(10)(ii)  contains 
a  new  delegation  authorizing  the 
Director,  under  section  36(a)  of  the 
Exchange  Act,  to  exempt  types  of 
collateral  from  certain  requirements  in 
paragraph  (b)(3)  of  rule  15c3-3, 
provided  the  collateral  exempted  by  the 
Division  has  similar  characteristics  to 
collateral  previously  exempted  by  the 
Conunission. 

Section  36(a)  provides,  in  pertinent 
part,  that  the  Commission  may  by  rule, 
regulation  or  order  exempt  any  classes 
of  persons,  securities  or  transactions 
from  any  rule  or  regulation  under  the 
Exchange  Act,  provided  the  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  is  consistent  with  the 
protection  of  investors.  The  Commission 


'W. 


"5  U.S.C.  603(a). 
»» 5  use.  605(b). 

'■  See  Proposing  ReleaM,  67  FR  39643,  Appendix 
\. 

"  17  CFR  200.30-3. 
"17CFR240.15C3-3. 


A. 


is  delegating  to  the  Director  its 
exemptive  authority  pursuant  to  section 
36(a)  for  the  limited  purpose  of 
exempting  collateral  types  from  certain 
requirements  set  forth  in  paragraph 
(b)(3)  of  rule  15c3-3. 

The  delegation  of  authority  to  the 
Director  is  intended  to  conserve 
Commission  resoiuces  by  permitting  the 
staff  to  review  and  act  on  exemptive 
applications  under  section  36(a)  when 
appropriate.  Nevertheless,  the  staff  may 
submit  matters  to  the  Commission  for 
consideration  as  it  deems  appropriate. 
In  addition,  under  section  4  A(b)  of  the 
Exchange  Act,  the  Commission  retains 
discretionary  authority  to  review,  upon 
its  own  initiative  or  upon  application  by 
a  party  adversely  affected,  any 
exemption  granted  or  denied  by  the 
Division  pursuant  to  delegated 
authority.  Information  concerning  the 
filing  of  exemptive  relief  applications 
can  be  found  in  Release  No.  34-39624; 
rule  240.0-12, 17  CFR  240.0-12. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act, 
5  U.S.C.  553(b)(3)(A),  that  this 
amendment  to  rule  30-3  relates  solely  to 
agency  organization,  procedure,  or 
practice.  Accordingly,  notice  and 
opportunity  for  public  conunent,  as  well 
as  publication  30  days  before  its 
effective  date  are  unnecessary.  Because 
notice  and  comment  are  not  required  for 
this  final  rule,  a  regulatory  flexibility 
analysis  is  not  required  under  the 
Regiilatory  Flexibility  Act. 

The  amendment  to  rule  30-3  does  not 
contain  any  collection  of  information 
requirements  as  defined  by  the 
Paperwork  Reductiofi  Act  of  1995  as 
amended.  In  addition,  it  will  not  iinpose 
any  costs  on  the  public. 

Vn.  Statutory  Authority 

The  amendments  are  made  pursuant 
to  authority  conferred  on  the 
Commission  by  the  Exchange  Act, 
including  sections  15(c)(3),  23(a)  and 
36. 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(government  agencies).  Organization 
and  functions  (government  agencies). 

17  CFR  Part  240 

Broker-dealers,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Rule  Amendments 

In  accordance  with  the  foregoing,  the 
Commission  amends  title  17,  chapter  n 
of  the  Code  of  Federal  Regulations  as 
follows: 


PART  200— ORGANIZATION: 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  A— Organization  and  Program 
Management 

1.  The  authority  section  for  Part  200, 
subpart  A,  continues  to  read,  in  part,  as 
follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2, 
78w,  78y/(d),  78mm,  79t.  77sss,  80a-37,  80b- 
11,  unless  otherwise  noted. 

2.  Section  200.30-3  is  amended  by 
revising  paragraph  (a){10)  to  read  as 
follows: 

§  200.30-3    Delegation  of  authority  to 
Director  of  Division  of  Marlcet  Regulation. 

***** 

(a)  *  *  • 

(10)  (i)  Pursuant  to  Rule  15c3-3 
(§  240.15C3-3  of  this  chapter)  to  find 
and  designate  as  control  locations  for 
purposes  of  Rule  15c3-3(c)(7) 
(§  240.15c3-3(c)(7)  of  this  chapter) 
certain  broker-dealer  accounts  which 
are  adequate  for  the  protection  of 
customer  securities. 

(ii)  P\u«uant  to  section  36(a)  of  the 
Act  (15  U.S.C.  78mm(a))  to  review  and, 
either  unconditionally  or  on  specified 
terms  and  conditions,  grant  or  deny 
exemptions  frt)m  the  collateral 
requirements  of  paragraph  {b)(3)  of  Rule 
15c3-3  of  the  Act  (§  240.15c3-3  of  this 
chapter)  for  a  type  of  collateral  after 
concluding  that  the  characteristics  of 
such  collateral  are  substantially 


comparable  to  the  characteristics  of  a 
type  of  collateral  previously  exempted 
by  the  Commission. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77min, 
77SSS,  77ttt,  78c,  78d.  78e.  78f,  78g,  78i,  78j, 
78J-1,  78k.  78k-l,  78i,  78m,  78n,  78o,  78p, 
7jag,  78s,  78U-5,  78w,  78x,  78//,  78mm,  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37,  80b-3, 
80b-4,  and  80b-ll,  unless  otherwise  noted. 
*         *         *         *         * 

4.  Section  240.15c3-3  is  amended  by 
removing  the  authority  citation 
following  §  240.15C3-3  and  revising 
paragraph  (b)(3)(iii)  to  read  as  follows: 

§  240.1 5c3-3    Customer  protection- 
reserves  and  custody  of  securities. 

***** 

(b)  Physical  possession  or  control  of 
securities.  *  *  *    * 

(3)*  *  * 

(iii)  Specifies  that  the  broker  or 
dealer: 

(A)  Must  provide  to  the  lender,  upon 
the  execution  of  the  agreement  or  by  the 
close  of  the  business  day  of  the  loan  if 
the  loan  occurs  subsequent  to  the 
execution  of  the  agreement,  collateral, 
which  fully  secures  the  loan  of 
securities,  consisting  exclusively  of  cash 


or  United  States  Treasury  bills  and 
Treasury  notes  or  an  irrevocable  letter  of 
credit  issued  by  a  bank  as  defined  in 
section  3(a)(6)(A)-{C)  of  the  Act  (15 
U.S.C.  78c{a)(6)(A)-{C))  or  such  other 
collateral  as  the  Commission  designates 
as  permissible  by  order  as  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  after  giving  consideration  to 
the  collateral's  liquidity,  volatility, 
market  depth  and  location,  and  the 
issuer's  creditworthiness;  and 

(B)  Must  mark  the  loan  to  the  market 
not  less  than  daily  and,  in  the  event  that 
the  market  value  of  all  the  outstanding 
securities  loaned  at  the  close  of  trading 
at  the  end  of  the  business  day  exceeds 
100  percent  of  the  collateral  then  held 
by  the  lender,  the  borrowing  broker  or 
dealer  must  provide  additional 
collateral  of  the  type  described  in 
paragraph  {b)(3)(iii)(A)  of  this  section  to 
the  lender  by  the  close  of  the  next 
business  day  as  necessary  to  equal, 
together  with  the  collateral  then  held  by 
the  lender,  not  less  than  100  percent  of 
the  market  value  of  the  securities 
loaned;  and 


By  the  Commission. 

Dated:  March  11,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-6241  Filed  3-14-03;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  25.  28.  30.  81. 180.  3282, 
and  3500 

[Docket  No.  FR-4787-f-01] 

RIN  2S01-AC91 

Inflation  Adjustment  of  Civil  Money 
Penalty  Amounts 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  HUD's 
civil  money  penalty  regulations  to  make 
inflation  adjustments  to  the  civil  money 
penalties  imposed  by  HUD  as  required 
by  statute.  The  applicable  statute 
mandates  the  adjustments  and  the 
formula  used  to  calculate  them. 
•dates:  Effective  Date:  April  16.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dane  Narode,  Deputy  Chief  Coimsel  for 
Administrative  Proceedings, 
Departmental  Enforcement  Center, 
Department  of  Housing  and  Urban 
Development,  1250  Maryland  Avenue, 
SW..  Suite  200,  Washington.  DC  20024. 
Telephone  (202)  708-2350  (this  is  not  a 
toll-free  number).  Hearing-or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  This  Final  Rule 

The  changes  made  by  this  rule  will 
increase  the  amount  of  civil  money 
penalties,  consistent  with  statutory 
authority. 

A.  Inflation  Adjustment  to  the  Civil  . 
Money  Penalties 

The  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (28  U.S.C.  2461) 
(FCPIA  Act),  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996  (31 
U.S.C.  3701),  requires  each  federal 
agency  to  make  inflation  adjustments  to 
their  maximum  civil  money  penalties. 
This  rule  raises  the  maximum  penalties 
that  HUD  may  impose  upon  violators 
with  respect  to  several  HUD  regulations 
foimd  in  24  CFR  parts  25,  28,  30.  81. 
3282.  and  3500.  For  several  HUD 
regulations  that  address  civil  money 
penalties  (e.g..  24  CFR  4.28.  30.20. 
30.25.  30.36.  30.65.  30.68.  and 
81.83(b)(2)),  no  amendment  is  necessary 
because  application  of  the  statute's 
formula  results  in  no  increase  to  the 
penalty.  The  FCPIA  Act  provides  for  a 
"rounding-off,"  achieved  by  using 
multiples  from  $10  to  $25,000,  of  the 
increase  determined  by  use  of  the  factor 
derived  from  calculating  the  periodic 


increase  in  the  Consumer  Price  Index 
(CPI).  {See  28  U.S.C.  2461  (5){a).) 
Consequently,  in  those  instances  in 
which  the  increased  dollar  amount  is 
determined  to  be  less  than  the 
applicable  multiple,  the  existing  penalty 
is  luchanged.  The  following  regulations 
are  revised  by  this  rule. 

In  §  28.10,  the  maximum  penalty  for 
making  a  false  claim  or  written  - 
statement,  as  described  in  the 
regulation,  is  increased  from  $5,500  to 
$6,500. 

In  §  30.35(c),  the  maximiun  penalties 
that  the  Mortgagee  Review  Board  may 
impose  for  a  series  of  violations 
identified  in  the  regulations  are 
increased  from  $5,500  to  $6,500  per 
violation,  and  from  $1,100,000  to 
$1 .250,000  for  all  violations  committed 
during  any  one-year  period. 

In  §  30.40,  the  maximum  penalty  that 
HUD  may  impose  upon  a  mortgagee  or 
a  holder  of  a  guarantee  certificate  who 
violates  the  statutory  provisions 
concerning  loan  guarantees  for  Indian 
housing  is  increased  from  $5,000  to 
$6,000  per  violation,  and  from 
$1,100,000  to  a  maximum  of  $1,250,000 
for  all  violations  committed  during  any 
one-year  period. 

In  §  30.45(g).  the  maximiun  penalty 
that  may  be  imposed  upon  a  mortgagor 
of  a  multifamily  property  or  on  any 
person  in  a  relationship  with  the 
mortgagor  as  described  in  the 
regulations  at  paragraph  (c)  of  §  30.45  is 
increased  to  $32,500  per  violation. 

In  §  30.50(c),  the  maximum  penalty 
that  may  be  imposed  against  a 
Government  National  Mortgage 
Association  (GNMA)  issuer  or  custodian 
for  a  violation  of  any  provision  of  12 
U.S.C.  1723i(b)  or  other  authorities  cited 
in  the  regulations  is  increased  from 
$5,500  to  $6,500  per  violation,  and  from 
$1,100,000  to  $1,250,000  for  all 
violations  committed  during  any  one- 
year  period. 

In  §  30.55(c).  the  maximum  penalty 
for  each  violation  of  any  provision  of 
the  Interstate  Land  Sales  Full  Disclosure 
Act  remains  unchanged  at  $1,100.  but 
the  one-year  maximum  per  person 
increases  from  $1,100,000  to  $1,250,000. 

In  §  30.60(c).  the  maximum  penalty 
that  may  be  imposed  upon  any  dealer  or 
loan  correspondent  for,  among  other 
things,  falsifying  statements  or  making 
false  representations  in  violation  of 
section  2(b)(7)  of  the  National  Housing 
Act  (12  U.S.C.  1703(b)(7))  is  increased 
from  $5,500  to  $6,500  for  each  violation, 
and  from  $1,100,000  to  a  maximiun  of 
$1,250,000  during  any  one-year  period. 

In  §  81.83(b)(1),  the  maximiun  penalty 
that  the  Secretary  may  impose  upon  a 
Government  Sponsored  Enterprise 
(GSE)  is  increased  from  $25,000  to 


$30,000  for  each  day  an  identified 
failure  occurs. 

hi  §§  180.670(b)(3)(A)(2)  and  (3).  the 
maximum  penalty  that  the 
Administrative  Law  Judge  (ALJ)  may 
impose  upon  a  respondent  who  is  found 
to  have  engaged  in  a  discriminatory 
housing  practice  is  increased  from 
$27,500  to  $32,500,  and  frt)m  $55,000  to 
$60,000. 

hi  §§  180.671(a)(2)  and  (3),  the 
maximum  penalty  that  the  ALJ  may 
impose  upon  a  respondent  who  is  found 
to  have  engaged  in  a  discriminatory 
housing  practice  is  increased  from 
$27,500  to  $32,500,  and  from  $55,000  to 
$60,000. 

In  §  3282.10,  the  maximum  penalty 
for  each  violation  of  the  National 
Manufactured  Housing  Construction 
and  SafetyStandards  Act  of  1974  (42 
U.S.C.  5401  et  seq.)  remains  unchanged 
at  $1,100.  The  one-year  maximum  for 
any  related  series  of  violations  occurring 
within  one  year  from  the  date  of  the  first 
violation  is  increased  from  $1,100,000 
to  $1,250,000. 

In  §  3500.17(m)(l),  the  penalty  for  a 
servicer's  failure  to  submit  to  a  borrower 
an  initial  or  annual  escrow  account 
statement  is  increased  bom  $55  to  $65 
for  each  such  violation.  The  total  of 
assessed  penalties  may  not  exceed 
$120,000  (from  the  existing  total  of 
$110,000)  for  violations  that  occur 
during  any  consecutive  12-month 
period. 

B.  Technical  Correction  to  24  CFR  25.12 

In  addition  to  revising  HUD's  civil 
money  penalties  to  make  inflation 
adjustments  as  required  by  statute,  this 
rule  makes  a  technical  correction  to  24 
CFR  25.12.  Section  25.12  provides  that 
the  Mortgagee  Review  Board  is 
authorized  to  impose  civil  money 
penalties  and  refers  the  reader  to  24  CFR 
30.320  for  a  list  of  violations  for  which 
a  civil  money  penalty  may  be  imposed. 
HUD  published  a  final  rule  on 
September  24, 1996  (61  FR  50208),  that 
removed  §  30.320  from  24  CFR  part  30. 
In  part  30,  subpart  B  now  contains  a 
separate  section  identifying  each 
category  of  user  that  is  subject  to  civil 
money  penalties  (arg..  Federal  Housing 
Administration  approved  lenders  and 
mortgagees,  multifamily  and  part  202 
mortgagors,  GNMA  issuers  and 
custodians).  This  rule,  therefore, 
removes  the  reference  to  §  30.320  in 
§  25.12  and  replaces  it  with  the 
appropriate  reference  to  subpart  B 
(Violations)  of  part  30. 

n.  Justification  for  Final  Rulemaking 

In  general,  HUD  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  HUD's 


Federal  Register /Vol.  68,  No.  51 /Monday,  March  17,  2003 /Rules  and  Regulations  12787 


regulations  on  rulemaking  at  24  CFR 
part  10.  Part  10.  however,  provides  in 
§  10.1  for  exceptions  from  that  general 
rule  where  HLID  finds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  the  prior 
public  procediu-e  is  "impracticable, 
unnecessary  or  contrary  to  the  public 
interest." 

HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without 
soliciting  public  comment  in  that  prior 
public  procedure  is  "unnecessary."  This 
final  rule  merely  follows  the  statutory 
directive  in  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990  (28 
U.S.C.  2461)  to  make  periodic  increases 
in  HUD's  civil  money  penalties  by 
applying  the  adjustment  formula 
established  in  the  statute.  Accordingly, 
because  calculation  of  the  increases  is 
fonnvda-driven,  HUD  has  no  discretion 
in  updating  the  regulations  to  reflect  the 
maximum  allowable  penalties  derived 
frtjm  application  of  the  formula.  HUD 
emphasizes  that  this  rule  only  addresses 
the  matter  of  the  calculation  of  the 
maximum  civil  money  penalties  for  the 
respective  violations  described  in  the 
regulations.  This  rule  does  not  address 
the  issue  of  the  Secretary's  discretion  to 
impose  or  not  to  impose  a  penalty,  nor 
the  procedures  that  HUD  must  follow  in 
initiating  a  civil  money  penalty  action. 

m.  Findings  and  Cotificatioiis 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reason  for 
HUD's  determination  is  that  all  entities, 
small  or  large,  will  be  subject  to  the 
same  penalties  as  established  by  statute 
and  implemented  by  this  rule.  There  are 
not  any  imusual  procediues  that  would 
need  to  be  complied  with  by  small 
entities. 

Environmental  Impact 

This  final  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  iteration,  demolition,  or 
new  construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactiued 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c),  this  rule  is 
categorically  excluded  from  the 
requirements  of  the  National       ' 


Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.). 

Executive  Order  13132.  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  feither  imposes 
substantial  direct  compliance  costs  on 
state  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
state  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  nile  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  nor 
preempt  state  law  within  the  meaning  of 
the  Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C:  1531- 
1538)  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  final  rule  does  not  impose 
any  federal  mandates  on  any  state,  local, 
or  tribal  governments  or  the  private 
sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

ListofSubjefits 

24  CFR  Part  25 

Administrative  practice  and 
procedure.  Loan  programs  "  housing 
and  community  development. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  28 

Administrative  practice  and 
procedure.  Claims,  Fraud,  Penalties. 

24  CFR  Part  30 

Administrative  practice  and 
procedure.  Grant  programs — Chousing 
and  community  development.  Loan 
programs — housing  and  community 
development,  Mortgages,  Penalties. 

24  CFR  Part  81 

Accounting,  mortgages.  Reporting  and 
recordkeeping  requirements,  Seciuities. 

24  CFR  Part  180 

Administrative  practice  and 
procedure,  Aged,  Civil  Rights,  Fair 
housing.  Individuals  with  disabilities. 
Investigations,  Mortgages,  Penalties, 
Reporting  and  recordkeeping 
requirements. 


24  CFR  Part  3282 

Administrative  practice  and 
procedure.  Consumer  protection. 
Intergovernmental  relations. 
Investigations,  Manufactured  homes, 
Mortgages,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  3500 

Consumer  protection.  Housing, 
Mortgages,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  amends  24  CFR 
parts  25,  28,  30,  81,  180,  3282,  and  3500 
to  read  as  follows: 

PART  25— MORTGAGEE  REVIEW 
BOARD 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1708(c), -1708(d). 
1709(s),  1715b  and  1735(f)-14;  42  U.S.C 
3535(d). 

2.  Revise  §  25.12  to  read  as  follows: 
§25.12    Civil  money  panaMea. 

The  Board  is  authorized  pursuant  to 
section  536  of  the  National  Housing  Act 
(12  U.S.C.1735(f)-14)  to  impose  civil 
money  penalties  upon  lenders  and 
mortgagees,  as  set  forth  in  24  CFR  part 
30.  Tlie  violations  for  which  a  civil 
money  penalty  may  be  imposed  are 
listed  in  subpart  B  (Violations)  of  part 
30.  Hearings  to  challenge  the  imposition 
of  civil  money  penalties  shall  be 
conducted  according  to  the  applicable 
rules  of  24  CFR  part  30. 

PART  28— IMPLEMENTATION  OF  THE 
PROGRAM  FRAUD  aVIL  REMEDIES 
ACT  OF  1986 

3.  The  authority  citation  for  part  28 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  2461  note;  31  U.S.C. 
3801;  42  U.S.C.  3535(d). 

4.  Amend  §  28.10  by  revising  the 
introductory  text  of  paragraphs  (a)  and 
(b)(1)  to  read  as  follows: 

{28.10    Basis  for  civil  panaltiM  and 


(a)  Claims.  A  civil  penalty  of  not  more 
than  $6,500  may  be  imposed  upon  a 
person  who  makes  a  claim  that  the 
person  knows  or  has  reason  to  know: 

***** 

(b)  Statements.  (1)  A  civil  penalty  of 
up  to  $6,500  may  be  imposed  upon  a 
person  who  makes  a  written  statement 
that: 
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PART  30— CIVIL  MONEY  PENALTIES: 
CERTAIN  PROHIBITED  CONDUCT 

5.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q-l,  1703,  1723i, 
1735f-14.  1735f-15;  15  U.S.C.  1717a;  28 
U.S.C.  2461  note;  42  U.S.C.  1437z-l  and 
3535(d). 

6.  Amend  §  30.35  by  revising 
paragraph  (c)  to  read  as  follows: 

f  30.35    Mortgagee*  and  lenders. 

(c)  Amount  of  penalty.  The  maximum 
penalty  is  $6,500  for  each  violation,  up 
to  a  limit  of  $1,250,000  for  all  violations 
committed  during  any  one-year  period.  _ 
Each  violation  shall  constitute  a 
separate  violation  as  to  each  mortgage  or 
loan  application. 

7.  Amend  §  30.40  by  revising 
paragraph  (c)  to  read  as  follows: 

§  30.40    Loan  guarantees  for  Indian 
housing. 

***** 

(c)  Amount  of  penalty.  The  maximum 
penalty  is  $6,000  for  each  violation,  up 
to  a  limit  of  $1,250,000  for  all  violations 
committed  diuing  any  one-year  period. 
Each  violation  shall  constitute  a 
separate  violation  as  to  each  mortgage  or 
loan  application. 

8.  Amend  §  30.45  by  revising 
paragraph  (g)  to  read  as  follows: 

§  30.45    Muttlfamily  and  Section  202  or  81 1 
mortgagors. 

***** 

(g)  Maximum  penalty.  The  maximum 
penalty  for  each  violation  under 
paragraph  (c)  of  this  section  is  $32,500. 

***** 

9.  Amend  §  30.50  by  revising 
paragraph  (c)  to  read  as  follows: 

§  30.50    GNMA  issuers  and  custodians. 

***** 

(c)  Amount  of  penalty.  The  maximum 
penalty  is  $6,500  for  each  violation,  up 
to  a  limit  of  $1,250,000  during  any  one- 
year  period.  Each  violation  shall 
constitute  a  separate  violation  with 
respect  to  each  pool  of  mortgages. 

10.  Amend  §  30.55  by  revising 
paragraph  (c)  to  read  as  follows: 

S  30.55    Interstate  Land  Sales  violations. 

***** 

(c)  Amount  of  penalty.  The  maximum 
penalty  is  $1,100  for  each  violation,  up 
to  a  limit  for  any  particular  person  of 
$1,250,000  during  any  one-year  period. 
Each  violation  shall  constitute  a 
separate  violation  as  to  each  sale  or 
lease  or  offer  to  sell  or  lease. 

11.  Amend  §  30.60  by  revising 
paragraph  (c)  to  read  as  follows: 


§  30.60    Dealers  or  loan  correspondents. 

***** 

(c)  Amount  of  penalty.  The  maximum 
penalty  is  $6,500  for  each  violation,  up 
to  a  limit  for  any  particular  person  of 
$1,250,000  during  any  one-year  period. 

PART  81— THE  SECRETARY  OF  HUD'S 
REGULATION  OF  THE  FEDERAL 
NATIONAL  MORTGAGE  ASSOCIATION 
(FANNIE  MAE)  AND  THE  FEDERAL 
HOME  LOAN  MORTGAGE 
CORPORATION  (FREDDIE  MAC) 

12.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1451  et  seq.,  1716- 
1723h.  an(J  4501-4641:  28  U.S.C.  2461  note; 
42  U.S.C.  3535(d)  and  3601-3619. 

13.  Amend  §  81.83  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

f  81 .83    Civil  money  penalties. 

***** 

(b)*  *  * 

(1)  For  any  failure  described  in 
paragraph  (a)(1)  of  this  section,  $30,000 
for  each  day  that  the  failure  occurs;  and 


PART  180-^ONSOUDATED  HUD 
HEARING  PROCEDURES  FOR  CIVIL 
RIGHTS  MATTERS 

14.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  29  U.S.C.794;  42  U.S.C.  2000d- 
1,  3535(d),  3601-3619,  5301-5320,  and  6103. 

15.  Amend  §  180.670  by  revising 
paragraphs  (b)(3)(iii)(A)(2)  and  (3)  to 
read  as  follows: 

§180.670    Initial  decision  of  AU. 

*         *         *         *         * 

(b)  *  *  * 

(3)*  *  * 

(iii)*  *  * 

(A)»  *  * 

(2)  $32,500.  if  the  respondent  has 
been  adjudged  to  have  committed  one 
other  discriminatory  housing  practice  in 
any  administrative  hearing  or  civil 
action  permitted  under  the  Fair  Housing 
Act,  or  imder  any  state  or  local  fair 
housing  law,  or  in  any  licensing  or 
regulatory  proceeding  conducted  by  a 
Federal,  state,  or  local  government 
agency,  and  the  adjudication  was  made 
during  the  five-year  period  preceding 
the  date  of  filing  of  the  charge. 

[3]  $60,000,  if  the  respondent  has 
been  adjudged  to  have  committed  two 
or  more  discriminatory  housing 
practi9es  in  any  administrative  hearings 
or  civil  actions  permitted  under  the  Fair 
Housing  Act,  or  under  any  state  or  local 
fair  housing  law,  or  in  any  licensing  or 
regulatory  proceeding  conducted  by  a 
federal,  state,  or  local  government 


agency,  and  the  adjudications  were 
made  during  the  seven-year  period 
preceding  the  date  of  filing  of  the 
charge. 

***** 

16.  Amend  §  180.671  by  revising 
paragraplis  (a)(2)  and  (3)  to  read  as 
follows: 

§  1 80.671    Assessing  civil  penalties  for  Fair 
Housing  Act  cases, 
(a)*  •  * 

(D*   *  * 

(2)  $32,500,  if  the  respondent  has 
been  adjudged  in  any  administrative 
hearing  or  civil  action  permitted  under 
the  Fair  Housing  Act,  or  under  any  state 
or  local  fair  housing  law,  or  in  any 
licensing  or  regulatory  proceeding 
conducted  by  a  federal,  state,  or  local 
government  agency,  to  have  committed 
one  other  discriminatory  housing 
practice  and  the  adjudication  was  made 
during  the  five-year  period  preceding 
the  date  of  filing  of  the  charge. 

(3)  $60,000,  if  the  responofent  has 
been  adjudged  in  any  administrative 
hearings  or  civil  actions  permitted 
under  the  Fair  Housing  Act,  or  under 
any  state  or  local  fair  housing  law,  or  in 
any  licensing  or  regulatory  proceeding 
conducted  by  a  federal,  state,  or  local 
government  agency,  to  have  committed 
two  or  more  discriminatory  housing 
practices  and  the  adjudications  were 
made  during  the  seven-year  period 
preceding  the  date  of  filing  of  the 
charge. 


PART  3282-MANUFACTURED  HOME 
PROCEDURAL  AND  ENFORCEMENT 
REGULATIONS 

17.  The  authority  citation  for  part 
3282  continues  to  read  as  follows: 

Authority:  28  U.S.C.  2461  note;  42  U.S.C. 
5424;  and  42  U.S.C.  3535(d). 

18.  Revise  §  3282.10  to  read  as 
follows: 

§  3282.1 0    Chril  and  criminal  penalties. 

Failure  to  comply  with  these 
regulations  may  subject  the  party  in 
question  to  the  civil  and  criminal 
penalties  provided  for  in  section  611  of 
the  Act,  42  U.S.C.  5410.  The  maximum 
amount  of  penalties  imposed  imder 
section  611  of  the  Act  shall  be  $1,100 
for  each  violation,  up  to  a  maximum  of 
$1,250,000  for  any  related  series  of 
violations  occurring  within  one  year 
£rom  the  date  of  the  first  violation. 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

19.  The  authority  citation  for  part 
3500  continues  to  read  as  follows: 
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Audiority:  12  U.S.C.  2601  et  seq;  42  U.S.C. 
3535(d). 

20.  Amend  §  3500.17  by  revising 
paragraph  (m)(l)  to  read  as  follows: 

§3500.17    Escrow  accounts. 

***** 

(m)  Penalties.  (1)  A  servicer's  failure 
to  submit  to  a  borrower  an  initial  or 


annual  escrow  account  statement 
meeting  the  requirements  of  this  part 
shall  constitute  a  violation  of  section 
10(d)  of  RESPA  (12  U.S.C.  2609(d))  and 
this  section.  For  each  such  violation,  the 
Secretary  shall  assess  a  civil  penalty  of 
65  dollars  ($65).  except  that  the  total  of 
the  assessed  penalties  shall  not  exceed 
$120,000  for  any  one  servicer  for 


violations  that  occur  during  any 
consecutive  12-month  period. 

***** 

Dated:  February  24,  2003. 
Mel  Martinez, 
Secretary. 
[FR  Doc.  03-6320  Filed  3-14-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  &  URBAN 
DEVELOPMENT 

24  CFR  Part  207 
[Docket  No.  FR-4679-F-03] 
RIN  2502-AH64 

Mortgage  Insurance  Premiums  in 
Multifamity  Housing  Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts, 
without  change,  the  prior  interim  rule 
published  in  the  Federal  Register  on 
July  2,  2001,  which  revised  Federal 
Housing  Administration  (FHA) 
regulations  to  permit  the  Secretary  to  set 
mortgage  insurance  premiums  by 
program,  within  the  full  range  of  HUD's 
statutory  authority,  through  notice. 
Premiums  for  Fiscal  Year  (FY)  2003 
were  announced  in  an  August  30,  2002, 
Federal  Register  notice  published. 

DATES:  Effective  Date:  April  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCullough,  Director,  OfHce  of 
Multifamily  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington. 
DC  20410,  at  (202)  708-1142  (this  is  not 
a  toll-free  number).  Persons  with 
,  hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service 
toll-free  at  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  2,  2001,  HUD  issued  an 
interim  rule  revising  the  regiUatory 
system  for  establishing  mortgage 
insurance  premiums.  (See  66  FR  35072.) 
Rather  than  fixing  a  specific  premium, 
expressed  as  a  percentage  of  the 
outstanding  principal  balance  on  the 
mortgage  loan,  the  interim  rule 
authorizes  HUD  to  set  a  premium 
anywhere  within  the  range  permitted  by 
statute,  that  is,  between  .25  percent  and 
1  percent  of  the  outstanding  principal 
bsdance.  Specific  premium  rates  would 
be  set  by  subsequent  notice,  which 
would  provide  a  30-day  period  for 
public  comment.  More  detailed 
background  information  can  be  found  in 
the  preamble  to  the  interim  rule  at  66 
FR  35070-35072.  The  notice  that 
followed  the  July  2,  2001,  interim  rule, 
and  published  on  August  30,  2002  (67 
FR  55859),  set  the  actual  premiums  for 
FY  2002  and  FY  2003. 


n.  This  Final  Rule 

This  final  rule  adopts  the  interim  rule 
without  change. 

m.  Public  Comments 

HUD  received  five  public  comments 
on  the  interim  rule  and  the 
accompanying  notice.  Four  comments 
were  from  housing  and  mortgage 
industry  trade  groups,  and  one  was  from 
a  law  firm.  The  commenters  addressed 
both  rulemaking  concerns  and 
substantive  concerns  regarding  the  new 
mortgage  insurance  premium  rates  and 
the  method  of  establishing  rates  by 
notice. 

A.  Rulemaking  Issues 

1 .  Interim  Rulemaking 

Comment:  Four  commenters  objected 
to  the  use  of  interim  rulemaking  in  this 
case.  Two  commenters  stated  that  this 
type  of  change  is  highly  significant  to 
program  participants  and  requires  HUD 
to  have  the  benefit  of  public  comment. 
One  of  these  commenters  further  stated 
that  the  purpose  of  advance  public 
notice  is  to  ensure  public  participation 
in  rules  of  substantial  import,  such  as 
this  one.  Without  the  benefit  of  public 
comment,  Congress  and  the  public 
cannot  be  assured  of  fair  consideration 
of  all  significant  impacts  of  the  interim 
rule. 

This  commenter  also  stated  that  this 
rule  does  not  fall  into  any  rulemaking 
exception  in  the  Administrative 
Procedure  Act  (APA)  or  HUD's 
rulemaking  regulations  at  24  CFR  part 
10.  The  commenter  stated  that  program 
shutdown  does  not  constitute  "good 
cause"  to  dispense  with  regular  public 
rulemaking  procedures  because 
decreasing  credit  subsidy  is  not  a  new 
crisis.  The  commenter  stated  that  this 
has  happened  in  the  past  and  is 
something  with  which  program 
participants  are  familiar.  The 
commenter  stated  that,  in  the  past, 
similar  situations  have  always  been 
resolved  by  appropriate  legislative 
action  in  Congress.  In  addition,  the  new 
fiscal  year  is  only  weeks  away  and  new 
credit  subsidy  will  be  available. 

HUD  Response:  Unlike  prior  fiscal 
years,  the  amount  of  credit  subsidy  that 
Congress  appropriated  for  FY  2002 
would  not  have  sufficed  to  keep  the 
programs  requiring  credit  subsidy  in 
operation  for  the  duration  of  the  fiscal 
year.  Additionally,  HUD  believes  this 
situation  is  likely  to  recur.  Therefore,  an 
immediate  change  in  the  credit  subsidy 
structure  was  necessary,  in  order  for 
FHA's  major  section  221(d)(4)  and 
certain  other  programs  to  be  able  to 
operate  without  credit  subsidy  in  future 
fiscal  years.  Notwithstanding  the 


commenter's  opinion  that  participants 
have  become  used  to  repeated  program 
shutdowns,  HUD  does  not  believe  that 
an  environment  of  repeated  shutdowns 
is  an  appropriate  way  to  operate 
mortgage  insurance  programs,  and  that 
good  cause  existed  to  remedy  this 
situation  in  the  most  expeditious 
manner  possible,  and  indeed  that  it 
would  have  been  contrary  to  the  public 
interest  not  to  do  so. 

Comment:  Two  commenters  stated 
that  the  "good  cause"  exemption  is  not 
met  because  the  lack  of  credit  subsidy 
could  have  been  addressed  in  another 
way,  which  is  by  taking  advantage  of  an 
emergency  credit  subsidy  allocation  of 
$40  million,  but  the  Department 
decided  not  to  take  this  action.  The 
commenters  stated  that  issuance  of  the 
accompanying  notice  was  based  on  the 
same  faulty  justification  for  interim 
rulemaking. 

HUD  Response:  The  Conference 
Report  (H.R.  Conf.  Rep.  106-1033)  that 
accompanied  the  FY  2001  Consolidated 
Appropriations  Act  (Pub.  L.  106-554; 
approved  December  21,  2000),  was 
highly  critical  of  HUD  for  being  in  the 
situation  where  the  emergency 
appropriation  might  have  to  be  used. 
(See  House  Report  106-1033,  at  331- 
332.)  In  order  to  access  the  emergency 
appropriation,  HUD  would  have  had  to 
request  the  President  to  transfer  to 
Congress  an  official  budget  request 
including  a  designation  of  the  amount 
as  an  emergency  requirement.  While 
HUD  believes  that  it  is  important  that 
there  be  sufficient  credit  subsidy  for  its 
housing  programs,  HUD  does  not 
believe  that  the  shortfall  rose  to  the 
level  of  an  emergency,  particularly  as 
there  are  other  solutions. 

Furthermore,  use  of  "ad  hoc" 
appropriations  will  not  solve  the  long- 
term  credit  subsidy  problem.  For 
example,  Congress  need  not  approve 
HUD's  requests  for  such  appropriations 
(as  in  the  case  of  HUD's  request  for  a 
non-emergency  supplemental 
appropriation  in  FY  2001).  Rather,  the 
credit  subsidy  problem  can  best  be 
solved  by  the  approach  of  adjusting 
mortgage  insurance  premiums  (MIP) 
through  regulation  so  as  to  decrease  the 
need  for  credit  subsidy. 

Comment:  Two  of  the  commenters 
stated  that  the  use  of  abbreviated 
comment  procedures  for  future  MIP 
changes  also  wotdd  violate  the  APA. 
One  commenter  stated  that  by  removing 
future  premium  changes  from  full  notice 
and  comment  rulemaking,  the  rule 
would  make  them  subject  to  the 
■'whim"  of  the  Department.  The 
commenter  stated  that  since  changes  in 
the  premium  can  affect  the  viability  of 
housing  projects  and  the  rents  of  the 
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tenants,  there  shoidd  be  an  opportunity 
to  comment  prior  to  changing  the 
premium.  Two  commenters  stated  that  a 
full  notice  and  comment  procedure 
would  allow  those  affected  to  comment 
on  both  the  credit  subsidy  analysis  and 
the  effect  premiimi  changes  woidd  have 
on  the  program  and  the  families  served. 

HUD  Response:  A  30-day  public 
comment  period  can  be  sufficient  even 
for  a  proposed  rule  under  the  APA.  The 
APA  provides  no  specified  minimum 
time  period  for  public  comments 
(although,  for  proposed  rules,  HUD's 
regulations  at  24  CFR  10.1  state  a 
general  policy  of  a  60-day  comment 
period,  which  may  be  abbreviated  or 
extended  for  reasons  provided  by  HUD). 
HUD  finds  that  a  30-day  period  is 
sufficient  time  for  comments  to  the  MIP 
notices,  and  therefore,  this  time  period 
is  not  altered  by  this  final  rule.  HUD 
will  give  appropriate  consideration  to 
all  comments  received.  HUD  declines  to 
adopt  any  change  to  the  interim  notice 
procedure  as  a  result  of  this  comment. 

2.  Regulatory  Flexibility  Act 

Comment:  Two  commenters  stated 
that  the  rule  violated' the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  One 
commenter  stated  that  the  certification 
imder  the  Act  was  insufficient  because 
it  was  not  sufficiently  based  on  facts  as 
required  by  the  statute.  Another 
commenter  stated  that  HUD  had 
available  a  course  of  action  that  would 
have  been  less  burdensome  to  small 
entities,  which  was  use  of  the  $40 
million  emergency  credit  subsidy.  The 
commenters  stated  that  the 
accompanying  notice  was  faulty  for  this 
same  reason. 

HUD  Response:  Section  605(b)  of  the 
Regulatory  Flexibility  Act  requires  that 
a  certification  that  a  proposed  rule  vdll 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
be  accompanied  by  "a  statement 
providing  the  factual  basis  for  such 
certification."  HUD  provided  its  factual 
basis  in  the  preamble  to  the  interim 
rule. 

Furthermore,  for  reasons  stated  in 
HUD's  response  to  an  earlier  comment 
on  HUD's  use  of  a  good  cause  exception 
to  proposed  rulemaking  (above),  HUD 
does  not  believe  use  of  the  $40  million 
emergency  appropriation  was  an 
appropriate  alternative. 

B.  Substantive  Issues 

1.  Program  Continuity 

Comment:  One  commenter  stated  that 
the  rule  does  not  meet  the  expressed 
purpose  of  ensuring  program  continuity. 
This  commenter  stated  that  now  that 
HUD  can  change  the  mortgage  insurance 


premium  "in  a  matter  of  days,"  the  new 
rule  actually  would  create  more 
uncertainty  about  the  program  than 
when  the  rate  was  set  by  rule.  The 
commenter  stated  that  the  only  way  to 
ensure  program  continuity  is  by 
calculating  an  adequate  amount  of 
credit  subsidy.  Another  commenter 
agreed,  stating  that  the  authority  to 
increase  MIPs  on  30  days'  notice 
undermines  confidence  in  the  FHA  as  a 
stable  financing  vehicle.  This 
commenter  stated  that  projects  can  take 
months  or  years  to  plan,  and  it  is 
important  that  there  be  enough  time  to 
re-evaluate  and  re-underwrite  projects 
when  MIP  increases  occur..  This 
commenter  stated  that  an  increase  in 
MIPs  should  occur  no  more  often  than 
annually,  and  be  preceded  by  180  days 
prior  notice. 

HUD  Response:  HUD  recognizes  that 
applicants  for  mortgage  insurance  need 
to  know  the  mortgage  insurance 
premium  applicable  to  their  proposed 
project  as  far  in  advance  as  possible. 
Mortgage  insurance  premium  changes 
are  typically  included  in  the  proposed 
HUD  budget  announced  in  February  of 
each  year.  Therefore,  the  industry  will 
have  received  notice  through  the  annual 
budget  process.  Additionally,  any 
increase  in  MIP  will  generally  not  be 
effective  until  October  1,  of  each  year, 
the  start  of  the  federal  government's 
fiscal  year. 

Any  decrease  in  premium  rates  will 
be  made  as  soon  as  possible  consistent 
with  regidatory  and  budgetary 
requirements.  If  increases  and  decreases 
•in  premiums  are  combined  in  one 
notice,  HUD  reserves  the  right  to  treat 
the  increases  and  decreases  under 
identical  time  frames. 

2.  Other  Negative  Effect  on  Programs 

-  Comment:  One  commenter  stated  that 
the  increase  in  premiums  in  the  rule 
and  accompanying  notice  would  have  a 
negative  effect  on  the  Section  221(d)(3) 
insurance  program  for  cooperatives.  The 
commenter  stated  that  because  of  the 
high  mortgage  insurance  premium, 
some  low-  and  moderate-income 
families  without  Section  8  assistance 
will  not  be  able  to  afford  to  buy  into 
cooperatives.  The  commenter  stated 
that,  conversely,  for  Section  8  residents, 
the  increase  in  premiums  will  result  in 
higher  Section  8  costs  to  the 
government,  resulting  in  no  net  savings. 

HUD  Response:  For  FY  2002, 
Congress  appropriated  $15  million  in 
credit  subsidy.  Of  this  amount.  Congress 
allocated  $6,919,000,  for  the  Section 
221(d)(3)  program  for  nonprofit 
sponsors  and  cooperatives  to  construct 
or  substantially  rehabilitate  multifamily 
housing.  The  increase  in  mortgage 


insurance  premiums  lowered  the 
Section  221(d)(3)  credit  subsidy  rate  and 
allowed  more  mortgages  to  be  insured. 
Cooperatives  have  the  option  of  using 
Section  213,  which  does  not  require 
credit  subsidy  and  has  a  50  basis  point 
premium. 

Comment:  The  proposed  increase 
would  further  depress  the  production  of 
much-needed  rental  housing  and 
negatively  affect  the  quality  of  life  of 
working  families.  This  commenter 
stated  that  the  FHA  plays  a  "unique 
role"  in  increasing  the  willingness  of 
developers  to  build  in  harder-to-serve 
areas.  The  timing  of  the  MIP  increase 
will  have  a  negative  effect  during  a 
"national  crisis"  in  rental  housing 
production.  It  will  further  depress  the 
production  of  much-needed  housing. 
The  conmienter  stated  that,  according  to 
HUD's  FY  2002  budget,  HUD  predicted 
that  $3  billion  in  FHA-insured  221(d)(4) 
commitments  woiUd  have  been  issued 
in  FY  2002.  The  30  basis  point  increase 
in  MIP  will  amount  to  increased  costs 
of  $105  million  (present  value  of  the 
increase  over  40  years)  on  new 
multifamily  projects.  The  increased 
costs  will  either  result  in  fewer  projects 
being  built  or  will  be  absorbed  by 
tenants  through  rent  increases. 

HUD  Response:  An  increase  in  the 
MIP  for  Section  221(d)(4)  was  necessary 
to  continue  to  operate  the  prc^ram 
without  the  need  for  credit  subsidy.  A 
large  number  of  Section  221(d)(4) 
projects  that  could  not  obtain  credit 
subsidy  in  FY  2001  received  firm 
commitments  in  FY  2002  at  the  higher 
premium.  HUD  believes  that  providing 
more  housing  under  its  programs  is  a 
benefit  that  outweighs  the  slightly 
higher  insurance  premiums  that 
participants  have  to  pay. 

Comment:  Similarly,  another 
commenter  stated  that  the  increase  will 
"significantly  impair  the  capacity  of  the 
FHA  multifamily  mortgage  insurance 
programs  to  address  the  nation's  critical 
need  for  affordable  rental  housing." 
This  commenter  states  that  analysis 
shows  that  the  premium  increase  will 
result  in  rent  increases  of  3%  to  4%, 
which  will  undermine  the  ability  of  the 
programs  to  serve  low-  and  moderate- 
income  families.  In  some  cases,  projects 
will  not  be  built  at  all,  resulting  in  fewer 
affordable  housing  units. 

HUD  Response:  Without  the  credit 
subsidy  increase,  HUD  would  not  be 
able  to  operate  the  programs  requiring 
credit  subsidy  in  a  satisfactor>'  manner. 
Avoiding  program  shutdowns  and 
approving  more  housing  projects  is  a 
benefit  that  outweighs  the  slight 
increase  in  premiums  in  some  programs. 
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3.  Credit  Subsidy  Analysis 

Comment:  One  commenter  stated  that 
its  analysis  of  the  credit  subsidy  model 
showed  that  FHA  would  earn  excess 
income  at  the  expense  of  multifamily 
projects  and,  ultimately,  tenants.  One 
reason  for  this,  according  to  the 
commenter,  is  that  the  default  rate 
imder  the  Section  221(d)(4)  program 
has,  since  1990,  been  significantly  less 
than  the  rate  assumed  in  the  model. 
This  commenter  stated  that  if  HUD  and 
OMB  fairly  evaluate  the  current  default 
risk  of  the  multifamily  portfolio  over  the 
past  10  years,  they  will  likely  conclude 
that  a  60%  increase  in  insurance 
premiums  is  not  necessary  to  create  a 
revenue-neutral  program.  In  the  Section 
221(d)(4)  program,  the  default  rate  has 
been  under  1  %  for  loans  originated  after 
1990.  Using  this  figure  would  require  a 
much  lower  MIP  than  implemented  by 
this  rule  and  accompanying  notice. 

HUD  Response:  Section  221(d)(4) 
insured  loans  typically  have  a  term  of 
40  years.  In  looking  at  loan  performance 
and  claims,  FHA  has  to  consider  a  much 
longer  period  than  10  years  to  take  into 
account  varying  economic  conditions. 

Comment:  Another  commenter 
objected  to  the  notice  of  rate  increases 
that  accompanied  the  rule.  The 
commenter  believes  that  there  are  flaws 
in  the  ciurent  subsidy  calculation 
process  that  should  be  remedied  before 
any  MIP  increase  is  implemented.  This 
commenter  cited  a  study  by  Abt 
Associates  of  various  multifamily 
programs  from  1987-1998,  which 
concluded  that  the  Sections  221(d)(3) 
and  221(d)(4)  programs  result  in 
positive  cash  flow  to  the  federal 
government.  According  to  this 
commenter,  many  of  these  programs  can 
break  even  without  an  MIP  increase. 

HUD  Response:  As  stated  in  the 
response  above,  FHA  has  to  consider  a 
longer  period  for  40-year  loans  than  the 
10-11  year  "snapshot"  reflected  in  the 
Abt  study.  Considered  over  the  long 
term,  there  is  not  the  positive  cash  flow 
to  the  government  that  the  commenter 
claims. 

Comment:  The  MIP  increase  is  a 
function  of  two  kinds  of  underwriting 
risk,  one  being  the  risk  of  poor 
underwriting  and  the  other  the 
economic  risk  that  the  area  will 
deteriorate  economically  such  that  the 
owner  will  not  be  able  to  achieve  the 
predicted  rents.  As  to  the  first,  HUD  has 
made  significant  underwriting  changes 
since  1991  that  have  proven  to  be  very 
successful  in  reducing  defaults.  As  to 
the  second,  if  HUD  were  to  lower  its 
estimates  for  the  Section  221(d)(4) 
program  from  28.5%  to  21%,  which  is 
still  more  than  12  times  the  actual 


default  rate  since  1992,  there  would  be 
no  need  for  an  increase  in  the  MIP 
beyond  50  basis  points. 

HUD  Response:  HUD  did  make 
changes  in  1991  that  tightened  FHA's 
underwriting  requirements.  However,  it 
is  difficult  to  quantify  whether  the 
improved  loan  performance  of  Section 
221(d)(4)  loans  originated  since  that 
time  sue  due  to  improved  underwriting 
or  the  robust  economic  conditions  of  the 
1990s.  Credit  subsidy  calculations  have 
to  consider  longer  historical  periods 
with  varying  economic  conditions  in 
order  to  estimate  future  insurance 
claims. 

Comment:  The  credit  subsidy  model 
is  "widely  criticized"  and  a  review  and 
analysis  that  the  commenter 
understands  HUD  is  currently 
conducting  should  be  completed  before 
any  MIP  increase  is  implemented.  The 
flaws  in  the  model  include:  (1)  Too 
much  emphasis  is  placed  on  high  claims 
rates  from  the  early  1980's,  caused 
because  of  conditions  that  no  longer 
exist;  and  (2)  overly  pessimistic 
assumptions  about  recovery  from  asset 
sales.  If  the  model  took  these  factors 
into  account,  the  Section  221(d)(4) 
program  would  not  require  a  premium 
increase. 

HUD  Response:  The  new  MIP  was 
necessary  to  keep  the  Section  221(d)(4) 
program  operational  in  FY  2002  without 
the  need  for  credit  subsidy.  For  some 
time,  the  industry  has  questioned  both 
the  underlying  data  used  in  the  credit 
subsidy  calculations  and  the  underlying 
assumptions.  In  response  to  concerns 
about  the  data  and  assumptions,  ' 

Secretary  Martinez  committed  to  a 
comprehensive  review  of  the  credit 
subsidy  calculations  to  determine  the 
appropriate  credit  subsidy  rate  and  MIP. 
HUD  staff  had  several  meetings  with  the 
industry  and  agreed  to  consider 
industry  concerns  regarding  changes  in 
the  tax  code  and  FHA  underwriting. 
HUD  examined  the  statistical 
techniques  that  were  used  to  evaluate 
loan  performance;  updated  and  refined 
FHA's  data;  considered  FHA 
underwriting  changes;  and  incorporated 
the  major  tax  law  changes  in  the  1980s 
that  affected  the  profitability  of 
multifamily  housing.  As  a  result  of  the 
reanalysis  of  credit  subsidy,  HUD  was 
able  to  make  Section  221(d)(4)  a  self- 
sustaining  program  at  a  57  basis  point 
premium.  HUD  also  lowered  the 
premiums  for  Section  207  manufactured 
home  parks  and  the  Section  220  urban 
renewal/neighborhood  revitalization 
areas  and  made  them  self-sustaining  at 
61  basis  points.  The  credit  subsidy  rates 
for  two  programs  still  requiring  credit 
subsidy.  Section  221(d)(3)  and  Section 
241(a),  were  substfuitiaJly  lowered.  All 


of  the  new  rates  and  MIP  were  reflected 
in  the  HUD  budget  for  FY  2003.  The 
new  premiums  are  in  effect  as  of 
October  2002. 

4.  Cooperative  Housing  Should  Be 
Treated  Differently 

Comment:  One  commenter  stated  that 
for  a  variety  of  reasons,  cooperative 
housing  is  a  special  case  and  should  not 
be  subject  to  an  increased  premium. 
First,  cooperative  mortgages  have  not 
been  included  in  the  accelerated 
mortgage  processing  program,  which 
results  in  cost  savings.  Until 
cooperatives  are  included  in  the 
accelerated  procedures,  there  should  be 
no  increase  in  their  MIPs.  Second, 
cooperatives  are  an  integral  part  of 
affordable  homeownership  efforts,  and 
raising  the  MIP  for  cooperatives  will 
impede  the  goal  of  increased 
homeownership  opportunities  for  low- 
and  moderate-income  families.  Third, 
cooperatives  statistically  have  been 
superior  performers  (in  terms  of  lower 
default  rates).  For  these  reasons,  if  HUD 
decides  to  continue  with  this 
rulemaking  rather  than  accessing  the 
emergency  credit  subsidy  appropriation, 
the  MfP  for  cooperatives  should  not  be 
increased. 

HUD  Response:  As  to  the  first  point, 
HUD  does  not  agree  that  there  is  any 
relationship  between  credit  subsidy  and 
whether  or  not  cooperatives  are 
processed  under  the  accelerated 
mortgage  processing  program.  Whether 
or  not  a  program  requires  credit  subsidy, 
which  is  the  basis  for  the  MIP 
calculation,  is  independent  of  any  cost 
or  time  savings  to  the  borrower  that  may 
be  achieved  by  accelerated  processing. 
HUD  currently  plans  to  add 
cooperatives  to  the  Multifamily 
Accelerated  Processing  program  in  the 
future. 

As  to  the  second  and  third  points, 
HUD  supports  affordable 
homeownership  and  cooperative 
housing.  Cooperative  housing  under 
Section  213  of  the  National  Housing  Act 
does  not  require  credit  subsidy  because 
of  the  excellent  performance  of  the 
Cooperative  Management  Housing 
Insurance  Fund.  Because  the  mortgage 
insurance  premium  was  not  raised  for 
Section  213,  but  remains  at  50  basis 
points,  cooperatives  are  encouraged  to 
use  that  program  rather  than  applying 
imder  Section  221(d)(3),  which  is  also 
open  to  cooperatives  but,  because  of 
past  performance,  has  consistently 
required  credit  subsidy.  Therefore, 
HUD,  through  Section  213,  in  fact 
recognizes  the  performance  of 
cooperatives  in  its  MIP  calculation.  No 
change  to  this  rule  is  required  as  a  result 
of  this  comment. 
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IV.  Findings  and  Ceitificatioiis 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(fl  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  Office  of  the 
Rules  Docket  Clerk,  Regulations 
Division,  Room  10276,  451  Seventh 
Street.  SW.,  Washington,  DC  20410- 
0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regidatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  While  this  rule 
and  the  related  notice  for  FY  2002 
raised  mortgage  insurance  premiums  in 
certain  programs,  the  amount  of 
increase  remains  in  the  limits  of  HUD's 
statutory  authorization.  Indeed,  imder 
some  circumstances,  this  rule  would 
allow  MIP  rates  to  decrease,  as  the  MIP 
rate  for  the  Section  221(d)(4)vprogram 
will  do  in  FY  2003.  Furthermore, 
without  the  authorization  for  necessary 
changes  in  the  MIP  rate,  it  is  likely  that 
the  effect  on  business  entities  will  be 


much  greater,  as  a  niunber  of  HUD's 
mortgage  insurance  programs  would 
have  to  cease  operations  completely, 
causing  hardship  and  uncertainty  to 
those  who  depend  upon  these  programs 
to  secure  mortgages.  Therefore,  this  rule 
acts  to  minimize  adverse  impacts  on  the 
business  community. 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(6) 
of  HUD's  regulations,  this  rule  involves 
establishment  of  rate  or  cost 
determinations  and  related  external 
administrative  requirements  and 
procedures  which  do  not  constitute  a 
development  decision  that  affects  the 
physical  condition  of  specific  project 
areas  or  building  sites.  Accordingly, 
under  24  CFR  50.19(c)(6).  this  rule  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law.  an 
agency  from  promulgating  a  regulation 
that  has  federalism  imphcations  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  imless  the 
relevant  requirements  of  section  6  of  the 
Executive  Order  are  met.  This  rule  does 
not  have  federalism  implications  and 
does  not  impose  substantial  direct 
compliance  costs  on  state  and  local 


governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA), 
establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
federal  mandates  on  any  state,  local,  at 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  applicable  to  the 
program  affected  by  this  rule  is  14.134. 

List  of  Subiects  in  24  CFR  Part  207 

Manufactured  homes,  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements,  Solar  energy. 

Accordingly,  the  amendment  to  24 
CFR  part  207,  published  in  the  Federal 
Re^ster  on  July  2,  2001  (66  FR  35072), 
is  adopted  as  final  without  change. 

Dated:  March  5,  2003. 
)ohn  C.  Weicher, 

Assistant  Secretary  for  Housing— Federal, 

Housing  Commissioner. 

[PR  Doc.  03-6319  Filed  3-14-03;  8:45  am) 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users, 
irrclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  17,  2003 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Haddock;  published  3-17- 
03 

COMMODITY  FUTURES 
TRADING  COMMISSION      «^ 

ComnKXfity  pool  operators  and 
commodity  trading  advisors: 
National  Futures 

Association;  disclosure 

documents  filing; 

published  3-17-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Metal  coil  surface  coasting; 
published  3-17-03 
Air  quality  implementation 
plans;  approval  and      — . 
promulgation;  various 
States: 

Florida;  published  1-16-03 
Maryland;  published  1-15-03 
Ohio;  published  1-16-03 
Superfurxl  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  1-16- 
03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Various  States;  published  2- 
19-03 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

State  banl(s  chartered  as 
limited  liability  companies; 
insurance  eligibility; 
published  2-13-03 

FEDERAL  LABOR 
RELATIONS  AUTHORITY 

Organization,  functions,  and 
authority  delegatior\s: 

New  addresses  and 
telephone  and  fax 
numbers;  published  3-7-03 


HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-based  capital: 
Test  methodology  and 

specifications;  published 

2-13-03 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulfur  operations: 
Offshore  cranes;  American 

Petroleum  Institute's 

Specification  2C; 

incorporated  by  reference; 

published  2-14-03 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Canada  and  Bermuda;  visa 
and  passport  waiver 
removal  for  certain 
permanent  residents; 
published  1-31-03 

JUSTICE  DEPARTMENT 

Security  risk  assessments: 
Aviation  and  Transportation 
Security  Act- 
Aliens  and  other 
designated  individuals 
seekeing  flight  training; 
screening;  published  2- 
13-03 

LEGAL  SERVICES 
CORPORATION 

Freedom  of  Information  Act; 
Implementation;  published  2- 
14-03 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Canada  and  Bermuda;  visa 
and  passport  waiver 
removal  for  certain 
permanent  residents; 
published  1-31-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A.;  published  2- 

28-03 
Eurocopter  France; 

published  2-28-03 
McDonnell  Douglas; 

published  2-28-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Statewide  and  metropolitan 
transponatk}n  planning 
Correction;  published  2-14- 
03 


TREASURY  DEPARTMENT 

RULES  GOING  INTO 
EFFECT  MARCH  17,  2003 

Disclosure  of  records: 
Legal  proceedings;  access 
to  infonnation  and 
records;  clarification; 
published  3-17-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Downer  cattle  and  dead 
stock  of  cattle  and  other 
species;  potential  bovine 
spongiform 

encephalopathy  pathways; 
risk  reduction  strategies; 
comments  due  by  3-24- 
03;  published  1-21-03  [FR 
03-01210) 
Pork  and  pork  products 
imported  from  regions 
affected  with  swine 
vesicular  disease;  pork- 
filled  pasta;  comments 
due  by  3-24-03;  published  " 
1-21-03  (FR  03-01213] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Hawaiian  and  territorial 
quarantine  notices;  and 
plant-reiated  quarantine, 
foreign: 

Fruits  and  vegetal}les; 
movement  and 
importation;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01211) 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Blood  and  tissue  collection 
at  slaughtering 
establishments;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01752) 
AGRICULTURE 
DEPARTMENT 
Aninwl  and  Plant  Health 
Inspection  Service 
interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 


Nevada;  comments  due 
by  3-25-03;  published 
1-24-03  [FR  03-01608) 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Mexican  fruit  fty;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01214] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Mexican  fruit  fly;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01609) 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
Implementation  (Subsistence 
priority): 
Fish  and  shellfish; 

subsistence  taking; 

comments  due  by  3-28- 

03;  published  2-12-03  [FR 

03-02397] 
National  Forest  System  lands: 
Special  use  authorizations; 

comnr>ents  due  by  3-24- 

03;  published  1-22-03  [FR 

03-01291] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat,  poultry,  and  egg 
products  inspection  services; 
fee  changes;  comments  due 
by  3-28-03;  published  2-26- 
03  [FR  03-04393) 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  and  South 
Atlantic  coastal 
migratory  pelagic 
resources;  comments 
due  by  3-27-03; 
published  3-12-03  [FR 
03-05898) 
Magnuson-Stevens  Act 
provisions — 

DomestK  fisheries; 

exemptk>n  fishing  permtt 

applications;  comments 

due  by  3-27-03; 

published  3-12-03  [FR 

03-05903) 
Norttte^stem  United  States 
fisheries- 
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Monkfish;  comments  due 

by  3-24-03;  published 

3-7-03  [FR  03-05172) 
Northeast  multispecies; 

comments  due  by  3-27- 

03;  published  2-25-03 

[FR  03-04332] 
Spiny  dogfish;  comments 

due  by  3-25-03; 

published  3-10-03  [FR 

03-05719] 
Marine  mammals: 
incidental  taking — 
Southern  California;  drift 

gillnet  fishing 

prohibition;  loggerhead 

sea  turtles;  comments 

due  by  3-24-03; 

published  2-12-03  [FR 

03-03494] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biological,  chemical,  or 
radiological  attack; 
procurements  of  supplies 
or  servkjes;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Background  checks  for  EPA 

contractors  performing 

services  on-site; 

comments  due  by  3-24- 

03;  published  1-22-03  [FR 

03-01361] 
Air  pollution;  standards  of 
performance  for  new 
.stationary  sources: 
Volatile  organic  liquid 

storage  vessels  (including 

those  for  petroleum); 

comments  due  by  3-26- 

03;  published  2-24-03  [FR 

03-04245) 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

3-28-03;  published  2-26- 

03  [FR  03-04382) 
Kansas;  comments  due  by 

3-28-03;  published  2-26- 

03  [FR  03-04627) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Mk:higan;  comments  due  by 
3-26-03;  published  2-24- 
03  [FR  03-04260] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 


promulgatk>n;  various 

States: 

Michigan;  comments  due  by 

3-26-03;  published  2-24- 

03  [FR  03-04261] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  3-27-03;  published 
2-25-03  [FR  03-04256) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

jslans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  3-27-03;  published 
2-25-03  [FR  03-04255] 
Endangered  and  threatened 

species;  pesticide  regulation; 

comments  due  by  3-25-03; 

published  3-13-03  [FR  03- 

06188) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Arkansas  and  West  Virginia; 
comments  due  by  3-24- 
03;  published  2-19-03  [FR 
03-03951] 
Florida;  comments  due  by 
3-24-03;  published  2-19- 
03  [FR  03-03950) 
Oklahoma  and  California; 
comments  due  by  3-24- 
03;  published  2-19-03  [FR 
03-03953) 
Texas;  comments  due  by  3- 
24-03;  published  2-19-03 
[FR  03-03955] 
Various  States;  comments 
due  by  3-24-03;  published 
2-19-03  [FR  03-03952) 
Television  broadcasting: 
Cable  television  systems- 
Navigation  devk:es; 
commercial  availability; 
compatibility  between 
cable  systems  arnl 
consumer  electronics 
equipment;  comments 
due  by  3-28-03; 
published  1-16-03  [FR 
03-00948] 
Television  stations;  table  of 
assignments: 
Virgin  Islands;  comments 
due  by  3-24-03;  published 
1-28-03  [FR  03-01837) 

FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementation: 
Candidates  opposing  self- 
financed  candidates; 


increased  contribution  and 
coordinated  parly 
expenditure  limits; 
comments  due  by  3-28- 
03;  published  1-27-03  [FR 
03-01546] 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Federal  supply  schedule 
contracts;  State  and  local 
govemments  information 
technology  acquisition; 
comments  due  t)y  3-24- 
03;  published  1-23-03  [FR 
03-01536] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biological,  chemical,  or 
radiological  attack; 
procurements  of  supplies 
or  services;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687) 

GOVERNMENT  ETHICS 
OFRCE 

Privacy  Act;  implementation; 
comments  due  by  3-24-03; 
published  1-22-03  [FR  03- 
01100] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Willamette  River,  Portland, 
OR;  security  zone; 
comments  due  by  3-24- 
03;  published  1-22-03  [FR 
03-01286] 

HOMELAND  SECURITY 
DEPARTMENT 
Transportation  Security 
Administration 

Alien  holders  of  and 
applicants  for  FAA 
certifk:ates;  threat 
assessments;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01683] 

Citizens  of  United  States  who 
hoW  or  apply  for  FAA 
certificates;  threat 
assessments;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01682] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Safety  and  soundness: 

Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation — 
FinarKial  and  other 
information;  public 


disclosure;  comments 
due  by  3-24-03; 
published  1-23-03  [FR 
03-01298] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 
.    Conservation  Act;  Title  VIII 
implementation  (SubsisterKe 
priority): 

Fish  arxj  shettfish; 
sut>sister>ce  takir>g; 
comments  due  Ijy  3-28- 
03;  published  2-12-03  [FR 
03-02397] 
Endangered  and  threatened 
species: 

Critk:al  habitat 
designations — 
Vemal  pool  crustaceans 

arxJ  plants  in  California 

and  Oregon;  comments 

due  by  3-28-03; 

published  3-14-03  [FR 

03-06370] 

JUSTICE  DEPARTMEtn* 

Immigration  and 

Naturalization  Service 

immigratk>n: 
Immigration  Exan^natk>ns 
Fee  Account:  fee 
schedule  adjustment; 
comments  due  by  3-25- 
03;  published  1-24-03  [FR 
03-01853] 

JUSTICE  DEPARTMENT 

Privacy  Act;  impten>entatton; 
comments  due  by  3-25-03; 
published  1-24-03  [FR  03- 
01575) 

LABOR  DEPARTMENT 
Labor-Management 
StarKlards  Office 

Labor-management  standards: 
Latx>r  organization  annual 
financial  reports; 
comments  due  by  3-27- 
03;  published  2-25-03  [FR 
03-04400] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
UndergrourKJ  mines — 
Belt  entry  use  as  intake 
air  course  to  ventilate 
working  sections  and 
areas  where 
mechanized  equipn[>ent 
is  being  installed  or 
refnoved;  safety 
standards;  comments 
due  by  3-28-03; 
published  1-27-03  [FR 
03-01307) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Ftegulation 
(FAR):- 


VI 
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Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biologicat,  chemical,  or 
radiological  attaclt; 
procurements  of  supplies 
or  services;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687) 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Involuntary  liquidation 
regulation — 
Swap  agreements; 
treatment  as  qualified 
financial  contracts  in 
liquidation  or 
conservatorship; 
comments  due  by  3-28- 
03;  published  2-26-03 
[FR  03-04444] 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements; 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04107] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04108]     • 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffk:  operating  and  flight 
rules,  etc.: 

Enhanced  flight  vision 
systems;  comments  due 
by  3-27-03;  published  2- 
10-03  [FR  03-03265] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airmen  certifk:ation: 
Ineligibility  for  airmen 
certifk:ate  based  on 


security  grounds; 
comments  due  by  3-25- 
03;  published  1-24-03  [FR 
03-01681] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04168] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  3- 
25-03;  published  1-24-03 
[FR  03-01304] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  3-24- 
03;  published  1-21-03  [FR 
03-01191] 
Gulfstream  Aerospace; 
comments  due  by  3-24- 
03;  published  2-21-03  [FR 
03-04166] 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  3- 
24-03;  published  2-21-03 
[FR  03-04167] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  3-26- 
03;  published  2-19-03  [FR 
03-03871] 
Rolls-Royce  pic;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01676] 
Class  D  and  Class  E 
airspace;  comments  due  by 
3-25-03;  published  2-10-03 
[FR  03-03267] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  D  and  Class  E 
airspace;  comments  due  by 
3-25-03;  published  2-10-03 
[FR  03-03266) 

Class  E  airspace;  comments 
due  by  3-25-03;  published 
2-19-03  [FR  03-03967) 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehk:le  safety 
standards: 

Rearview  mirrors — 

Convex  mirrors  on 
commercial  trucks  and 
other  vehk:tes; 
comments  due  by  3-24- 
03;  published  1-22-03 
[FR  03-01353) 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Rrearms  Bureau 

Akxjhol;  viticultural  area 
designatkjns: 

Alexandria  Lakes,  MN; 
comments  due  by  3-24- 
03;  published  1-23-03  [FR 
03-01527) 
Aknholk:  beverages: 

Labeling  and  advertising; 
organk:  claims;  comments 
due  by  3-27-03;  published 
12-27-02  [FR  02-32614) 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Controlled  foreign       ^ 
partnerships;  filing 
requirements;  cross- 
refererKe;  comments  due 
by  3-24-03;  published  12- 
23-02  [FR  02-32151] 

Principal  residence  sale  or 
exchange;  reduced 
maximum  exclusion  of 
gain;  cross-reference; 
comments  due  by  3-24- 
03;  published  12-24-02 
[FR  02-32279) 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactkxis;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 

SuspKKXJS  transactions; 
mutual  funds  reporting 
requirements;  comments 
due  by  3-24-03; 
published  1-21-03  [FR 
03-01174] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctk>n 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  hnpM 
vvww.nara.gov/fedreg/ 
plawajrr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  txjt  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOShtml.  Some  laws  may 
not  yet  be  available. 

H.R.  395/P.L.  10»-10 

Do-Not-Call  lmplementatk>n 
Act  (Mar.  11,  2003;  117  Stat. 
557) 

Last  List  March  10,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifnation  service  of  newly 
enacted  put)lk:  laws.  To 
subscnbe,  go  to  http:// 
lists0rv.gsa.gov/archives/ 
putjiaws-l.titml 

Note:  This  service  is  strictly 
for  E-mail  notificatkjn  of  new 
laws  The  text  of  laws  is  not 
availat>le  through  this  sendee. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


stock  Ntiiiibar 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  stock 

numt>ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  ttie  Govemment  Printing 

Offrce. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

atso  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections   . 

Affected),  whrch  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  atxjut  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additkxial  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Tide  Stock  Number     .  Price       Revision  Date 


1,  2  (2  Reserved) (869-050-00001-6) 

3  (1997  Compilation 
and  Parts  100  and 

101) (869-048-00002-0) 59.00 

4  , (869-050-00003-2) 9.50 

5  Parts: 

•1-699 (869-050-00004-1) 57.00 

700-1 199 (869-050-00005-9) 46.00 

1200-End,  6  (6 

l?eserved) (869-048-00006-2) 58.W 

7  Parts: 

1-26  (869-048-00001-1) 41.W 

27-52  (869-048-00008-9)-......  47.00 

53-209 (869-050-00009-1) 36.00 

210-299 (869-048-00010-1) 59.00 

•300-399  (869-050^)0011-3) 43.00 

400-699 (869-050-00012-1) 39.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869-048-00014-3) 58.00 

1000-1 199  (869-048-00015-1) 25.00 

1200-1599  (869-048-00016-0) 58.00 

•1600-1899 (869-050-00017-2) 61.00 

1900-1939 (869-048-00018-6) 29.00 

1940-1949 (869-048-00019^) 53.00 

1950-1999  (869-048-00020-8) 47.00 

•2000-End  (869-050-00021-1) 46.00 

S (869-048-00022-4) 58.00 

9  Parts: 

1-199  (869-048-00023-2) :  58.00 

200-€nd  (869-048-00024-1) 56.00 

10  Parts: 

1-50  (869-048-00025-4) 58.00 

51-199 (869-O48-O0026-7) 56.00 

200^99 (869-048-00027-5) 44.00 

500-€nd  (869-048-00028-3) 58.00 

11 (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-050-00030-0) 30.00 

200-219 (869-048-00031-3) 36.00 

220-299 (869-048-00032-1) 58.00 

300^99 (869-050-00033-4) 43.00 

•500-599  (869-050-00034-2) 38.00 

•600-899  (869-050-00035-1) 54.00 

•900-End  (869-O50-00036-9) 47.00 

•13 (869^)50-00037-7) 47.00 


9.00      "Jon.  1,2003 


"Jan. 

,2002 

Jan. 

,2003 

Jan. 

,2003 

Jan. 

,2003 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2003 

Jan. 

,2002 

Jan. 

•Am 

Jan. 

,2003 

Jan. 

'AtXi 

Jan. 

•AiXi 

Jan. 

,2UU2 

Jan. 

,2002 

Jan. 

,2003 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

200? 

Jan. 

VO(W 

Jan. 

,2002 

Jan. 

,2002 

■  Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2on? 

Jan. 

,2003 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

?nn3 

Jan. 

,2003 

Jan. 

,2003 

Jan. 

,2003 

Jan. 

,2003 

14  Parts: 

1-59  (869-048-00037-2) 60.00  Jan.  1 

60-139 (869-04^-00038-1) 58.00  Jan,  1 

140-199 (869-050-00040-7) 28.00  Jan.  1 

200-1199 : (869-048-00040-2) 47.00  Jan.  1 

•1200-End  (869-050-00042-3) 43.00  Jan.  1 

15  Parts: 

0-299 (869-050-00043-1) 37.00  Jan.  1 

300-799 (869-O48-00043-7) 58.00  Jon.  1 

800-End  (869-048-00044-5) 40.00  Jon.  1 

16  Parts: 

•0-999  (869-050-00046-6) 47.00  Jan.  1 

1000-End (869-050-00047-4) 57.00  Jan.  1 

17  Parts: 

1-199  (869-048-00048-8) 47.00  Apr.  1 

200-239 (869-048-00049-^) 55.00  Apr.  1 

24(Knd  (869-048-00050-0) 59.00  Apr.  1 

18  Parts: 

1-399  (869-048-00051-8) 59.00  Apr.  1 

400-End (869-048-00052-6) 24.00  Apr.  1 

19  Parts: 

1-140  (869-048-00053-4) 57.00  Apr.  1 

141-199 (869-048-00054-2) 56.00  Apr.  1 

200-End  (869-048-00055-1) 29.00  Apr.  1 

20  Parts: 

1-399 (869-048-00056-9) 47.00  Apr.  1 

400-499 :. ;..  (869-048-00057-7) 60.00  Apr.  1 

500-End  (869-048-00058-5) 60.00  Apr.  1 

21  Parts: 

1^99  (869-048-00059-3) 39.00  Apr.  1 

100-169 (869-048-00O6O-7) 46.00  Apr.  1 

170-199 (869-048-00061-5) 47.00  Apr.  1 

200-299 (869-048-00062-3) 16.00  Apr,  1 

300-499 (869-048-00063-1) 29.00  Apr.  1 

500-599 (869-048-00064-0) 46.00  Apr.  1 

600-799 (869-048-00065-8) 16.00  Apr.  1 

800-1299 (869-048-00066-6) 56.00  Apr.  1 

1300-€nd (869-048-00067-4) 22.00  Apr.  1 

22  Parts: 

1-299  (869-048-00068-2) 59.00  Apr.  1 

300-End  (86«)48-00069-l) 43.00  Apr.  1 

23  ....„ (869-048-00070-4) 40.00  Apr.  1 

24  Parte: 

0-199  (869-048-O0071-2) 57i)0  Apr.  1 

200-499 (869-048-00072-1) 47«)  Apr.  1 

500-699 (869-048-00073-^) 29.00  Apr.  1 

700-1699 (869-048-00074-7) 58.00  Apr.  I 

1700-End (869-048-00075-5) 29.00  Apr.  1 

25 (869-048-00076-3)  68.00  Apr.  1 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 45.00  Apr.  1 

§§1.61-1.169 (869-048-00078^)) 58.00  Apr.  1 

§§1.170-1.300 (869-048-00079-8) 55.M  Apr.  1 

§§1.301-1.400 (869-048-0008O-1) 44.00  Apr.  1 

§§1.401-1.440 (869-048-00081-0) 60.00  Apr.  1 

§§1.441-1.500  (869-048-00082-8)  47.00  Apr.  1 

§§1.501-1.640 (869-048-00083-6) 44.00  *Apr.  1 

§§1.641-1.850 (869-048-00084-4) 57.00  Apr.  1 

§§1.851-1.907.; (869-048-00085-2) 57.00  Apr.  1 

§§1.908-1.1000  (869-048-00086-1) 56.00  Apr.  1 

§§1.1001-1.1400  (869-048-00087-9) 58.00  Apr.  1 

§§1.1401-End  (869-048-00088-7) 61.00  Apr.  1 

2-29  (869-048-00089-5) 57.00  Apr.  1 

30-39  (869-048-00090-9) 39.00  Apr.  1 

40^9  (869-048-00091-7) 26.00  Apr.  1 

50-299 (869-048-00092-5) 38.00  Apr.  1 

300-499 (869-048-O0093-3) 57.00  Apr.  1 

500-599 (869-048-00094-1) 12.00  ^Apr.  1 

600-End  (869-048-00095-0) 16.00  Apr.  1 

27  Parts: 

1-199  (869-048-00096-8) 61.00  Apr.  1,  2002 


2002 
2002 
2003 
2002 
2003 

2003 
2002 
2002 

2003 
2003 

2002 
2002 
2002 

2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 

2002 


2002 
2002 
2002 
2002 

2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
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TNI«  Stock  NuffltMT 

200-End (869-04a-00097-6) 13.00 

28  Parts! 

0-42  ...m^"""!!!"  (869-04WXX)9e-4) 58.00 

43-end  (869-046-00099-2)  55.00 

29  Parts: 

0-99  (869-048-00100-0) 45.00 

100-499 (869-048-00101-8) 21.00 

500-899 (869-()48-00102-«) 58.00 

900-1899  (869-048-00103-4) 35.00 

1900-1910  (§§1900  to 

1910.999) (869-048-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-048-00105-1) 42.00 

191 1-1925 (869-048KX)106-9) 29.00 

1926 (869-048-00107-7) 47.00 

1927-£nd ! (869-048-00108-5) 59.00 

30  Parts: 

1-199  ....'. (869-048-00109-3) 56.00 

200-699 (86W)48-001  l(V-7) 47.00 

700-End  (869-048-00111-5) 56.00 

31  Parts: 

0-199  (869-048-00112-3)  .. 

200-End  (869-048-00113-1)  .. 


Rsvision  Date 
Apr.  1,  2002 


THto 


Slock  Numbor 


35.00 
60.00 

32  Parts: 

1-39,  Vol.  I .-. 15.00 

1-39,  Vol.  II 19.W 

1-39,  Vd.  Ill 18.00 

1-190  (869-048-00114-0) 56.00 

191-399 (869-048-001 15-8) 60.00 

400-629 (869-048-001 16-6) 47.00 

630-699 (869-048-001 17-4) 37.00 

700-799  .• (869-048-001 18-2) 44.00 

800-End  (869-048-00119-1) 46.TO 

33  Parts: 

1-124  (869-048-00120^) 47.00 

125-199 (869-048-00121-2) 60.00 

200-End  (869-048-00122-1) 47.00 

34  Parts: 

1-299  (869-O48-00123-9) 45.00 

300-399 (869-048-00124-7) 43.00 

400-End  (869-048-00125-5) 59.00 

35  (869-048-00126-3) 10.00 

36  Parts 

1-199 (869-048-00127-1) 36.00 

200-299 (869-048-001 28-0) 35.00 

300-End  (869-048-00129-8) 58.00 

37  (869-048-O0130-1) 47.00 

38  Parts: 

0-17  (869-048-00131-0)  .. 

18-End (869-048-00132-8)  .. 


57.00 
58.00 

39  (869-048-00133-6) 40.00 

40  Parts: 

1-49  (869-048-00134-4) 57.00 

50-51   - (869-048-00135-2) 40.00 

52  (52.01-52.1018) (869-048-00136-1) 55.W 

52  (52.1019-£nd)  (869-048-00137-9) 58.00 

53-59  (869-048-00138-7) 29.00 

60  (60.1-End)  (869-048-0013^-5) 56.00 

60  (Apps) (869^)48-00140-9) 51.00 

61-«2 (869-048-00141-7) 38.00 

63  (63.1-63.599)  (869-048-00142-5) 56.00 

63(63.600-63.1199)  (869-048-00143-3) 46.00 

63  (63.1 200-End) (869-048-00144-1) 61.00 

64-71   (869-O48-00145-0) 29.00 

72-80  (869-048-00146-8) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (86.1-86.599-99)  (669-048-00148-4) 52.00 

86  (86.600-1-End)  (869-048-00149-2) 47.00 

87-99  (869-O48-0015O-6) 57.00 


July 
July 

•July 
July 
July 
July 

July 

•July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 


July 
July 
July 

July 
July 
July 

^July 

July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 

•July 
July 
July 
July 
July 
July 
July 
July 

•July 
July 
July 


,2002 
,2002 

,2002 
,2002 
,2002 
.2002 

,2002 

,2002 
.2002 
,2002 
,2002 

,2002 
.2002 
.2002 

,  2002 
,2002 

,  1984 
,  1984 
,  1984 
,2002 
,2002 
,2002 
,2002 
,2002 
,2002 


,2002 
,2002 
,2002 

,2002 
.  2002 
,2002 

,2002 


,  2002 
,2002 
.2002 

.2002 

,2002 
,2002 

,2002 

,2002 
,2002 
,2002 
.2002 
,2002 
,2002 
,2002 
,2002 
.2002 
,2002 
,  2002 
,2002 
.2002 
.2002 
,2002 
.2002 
.2002 


100-135 (869-048-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00 154-9) 

260-265 (869-048-00155-7) 

266-299 (869-048-00 156-5) 

300-399 (869-048-00157-3) 

400^4 (869-048-00 158-1) 

425-699 (869-048-001 5W)) 

700-789 (869-048-00160-3) 

790-End  (869-048-00161-1) 

41  Chapters: 

1. 1-1  to  1-10 

1.1-11  to  Appendix,  2  (2  Reserved) 

3-6 

7  , ••••• 

8 


10-17  

18,  Vol.  I,  Ports  1-5  

18,  Vol.  II,  Ports  6-19 

18,  Vol.  Ill,  Ports  20-52 

19-100  

1-100  .^.  (869-048-00162^) 

101  (869-048-00163-8) 

102-200 (869-048-00164-6) 

201-End  (869-048-00165-4) 

42  Parts: 

1-399  (869-048-00166-2) 

400-429 (869-048-00167-1) 

430-End  (869-048^)0168^) 

43  Parts: 

1-999  (869-048^)0169-7) 

1000-end  (869-048-00170-1) 


42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13  A) 
9J0 
13.00 
13.00 
13.00 
13.00 
23.00 
43.00 
41.00 
24.00 

56.00 
59.00 
61.00 

47.00 
59.00 


45  Parts: 

1-199  (869-048-001 72-7)  . 

200-499 (86W)48-00173-5)  . 

500-1199  (869-048-00174-3)  . 

1200-End , (869-048-00175-1) . 

46  Parts: 

1-40  „  (869-048-00176-0)  . 

41-69  (869-048-00177-8)  . 

70-89  (869-048-00178-6) 

90-139 (86W)48-00179-4) 

140-155 (869-048-00180-8)  , 

156-165 (869-048-00181-6)  . 

166-199 ^.  (869-048-00182-4) 

200-499 (869-048-00183-2) 

500-End  (869-048-00184-1) , 

47  Parts: 

0-19  (869-048-00185-9) 

20-39  - (869-048-00186-7) 

40-69 (869-048-00187-5) 

70-79  (869-048-00188-3) 

80-€nd (869-048-00189-1) 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5) 

1  (PCTts  52-99)  (869-048-00191-3) 

2  (Ports  201-299) (869-048-00192-1) 

3-6 (869-048-00193-0) 

7-14  (869-048-00194-6) 

15-26  (869-048-00195-6) 

29-End  t86W)48-00196^) 

49  Parte: 

1-99  (869-048-00197-2) 

100-185 „ (869-046-00196-1) 

186-199 (869-048-00199-9) 

200-399  ....: (869-046-00200-6) 

400-999 (869-046-00201-4) 

1000-1199 (869-046-00202-2) 


57.00 
31.00 
47.00 
57.M 

44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.00 
58.00 
57.00 

59.00 
47.00 
53.00 
30.00 
47.00 
55.00 
38.00 

56.00 

6aoo 

16.00 
61.00 
61.00 
2bJ0O 


Revision  Date 

2002 
2002 
2002 
2002 
2002 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

J  July 

J  July 

3July 

3  July 

3  July 

JJuly 

iJuly 

iJuiy 

sjuly 

iJuly 

^July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 


.(869-048-00171-9) 47.00       Oct. 


Oct. 

»Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 
»Oct. 
"Oct. 

Oct. 

Oct. 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
»Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


2002 
2002 
2002 
2002 
2002 
2002 

1984 
1984 
1984 
1964 
1984 
1964 
1964 
1964 
1964 
1964 
1984 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
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IX 


stock  Number  Price       Revision  Date 

(869-048-00203-1) 30.00       Oct.  1,  2002 


TWa 

1200-End 

50  Parte: 

1-17  „ (869-048-00204-9) '.  60.M  Oct.  1.2002 

18-199 (869-048-00205-7) 40.00  Oct.  1,  2002 

200-599 (869-048-00206-5) 38.00  Oct.  1,  2002 

600-End  (869-048-00207-3) 58.00  Oct.  1,  2002 


CFR  Index  ond  Findings 

Aids (869-048-00047-0) 59.00 

Complete  2001  CFR  set .1,195.00 

Microtictie  CFR  Edition: 

Subscription  (moiled  os  issued)  298.00 

Individucri  copies 2.00 

Complete  set  (one-time  moiling) 290.00 

Complete  set  (one-time  moiling)  247.00 


Jon.  1,2002 
■  2001 

2000 
2000 
2000 

1999 

<  Because  Title  3  is  an  annual  compikjtion,  ttvs  volume  and  al  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  o  note  only  for 
Parts  1-39  inclusive.  For  \t\e  full  text  of  ttie  Defense  Acquisition  Regulations 
In  Parts  1-39,  consult  ttie  ttvee  CFR  volumes  issued  as  o(  July  1,  1984,  containing 
ttx>se  parts. 

^me  July  1,  1985  edition  of  41  CFR  Diopters  1-100  contains  a  note  only 
for  Ctiapters  1  to  49  inclusive.  For  ttie  ful  text  of  procurement  regukitions 
in  Ctiapters  1  to  49,  consult  ttie  eleven  CFR  volumes  issued  as  of  July  1, 
1 984  containing  ttxjse  ctiapters. 

*Ho  amendments  to  ttiis  volume  were  promulgated  during  ttie  period  January 
1,  2002,  ttwough  Januay  1,  2003.  Ttie  CFR  volume  issued  as  of  Jonuanr  1. 
2002  should  be  retained. 

*lto  amendments  to  this  volume  were  promulgated  during  the  period  Apri 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

«No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2001,  through  April  1,  2002.  The  CFR  volume  issued  as  of  April  1,  2001  should 
be  retained. 

'^4o  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

•No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  1,  2001  shouM 
be  retained. 

♦No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  Octotjer  1, 
2001  shouM  be  retained. 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Cotton  research  and  promotion  order: 
Cotton  B'oard  rules  and  regulations;  amendments,  12310- 
12315 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

Animal  arxl  Plant  Health  Inepectlon  Service 

RULES 

Animal  welfare: 
Dogs  intended  for  hunting,  breeding,  or  security 

purposes;  dealer  licensing  and  inspection 

requirements,  12283-12285 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  - 

Centers  for  Medicare  &  IMedicaid  Services 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12356-12358 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12358-12361 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sujishine  Act,  12340 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Long  Island  Sound  and  Captain  of  the  Port  Zone,  NY; 
safety  and  security  zones,  12304-12306 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration  , 

Committee  for  Pulvhase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  12339-12340 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 
Commodity  Exchange  Act: 
Eligible  bimched  customer  orders;  account  identification, 
12319-12324 


Community  Development  Financial  Institutions  Fund 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  12401-12402 
Grants  and  cooperative  agreements;  availability,  etc.: 
Bank  Enterprise  Award  Program;  correction,  12402-12403 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
Public  Charter  Schools  Program,  12535-12540 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

12381-12382 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  National  Nuclear  Security  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Renewable  energy  development  on  Tribal  lands,  12345 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 
Meetings: 
State  Energy  Advisory  Board,  12346 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  12346-12348 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  12349 
Weekly  receipts.  12348-12349 
Meetings: 

State  and  tribal  toxics  action  forum,  12349-12351 
Reports  and  guidance  docimients;  availability,  etc.: 
Clinch  and  Powell  Valley  Watershed  Ecological  Risk 
Assessment,  12351 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Farm  Service  Agency 

PROPOSED  RULES 

Special  programs: 
Indian  Tribal  Land  Acquisition  Program;  revision,  1230*- 
12310 

Federal  Aviation  Administration 

RULES  "        ' 

Aircraft: 

Repair  stations,  12541-12542 
Airworthiness  directives: 

Domier.  12285-12287 


xn 
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PROPOSED  RULES 

Airworthiness  directives: 
Eurocopter  France,  123ia-12319 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities;  proposals,  ■ 
submissions,  and  approvals,  12351-12355 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  12355  •    . 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  12355 

Federal  Emergency  Management  Agency 

RULES 

Emergency  Preparedness  and  Response  Directorate: 

Firefighters  Assistance  Grant  Program.  12543-12552 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Firefighters  Assistance  Program.  12552-12560 

Federal  Reserve  System 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 
Commodities  underlying  derivative  contracts;  title 
delivery.  12316-12318 
NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers.  12355-12356 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  12403 

Rsh  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Desert  yellowhead.  12326-12336 
Vernal  pool  crustaceans  and  plants  in  California  and 
Oregon. 12336-12337 
NOTICES 
Meetings: 
Hanford  Reach  National  Monument  Federal  Advisory 
Committee,  12363 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs  and  biological  products: 
Bar  code  label  requirements,  12499-12534 
Pre-  and  postmarketing  safety  reporting  requirements, 
12405-12497 

Food  Safety  and  Inspection  Service 

NOTICES 
Meetings: 
Codex  Alimentarius  Commission — 

Food  Labeling  Conunittee.  12338-12339 


Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Helena  National  Forest.  MT,  12339 

General  Services  Administration 

NOTICES 

Acquisition  regulations: 
Request  for  Authorization  of  Additional  Classification 
and  Rate  (SF  1444);  form  revision,  12356 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration  • 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
RULES 
Grants: 
Sterilization  of  persons  in  federally  assisted  family 
planning  projects,  12306-12308 

Homeland  Security  Department 

See  Coast  Guard 

See  Federal  Emergency  Management  Agency 

Housing  and  UrtMin  i^eveiopment  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  12363 

Inspector  General  Office.  Healtti  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list.  12361-12363 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 
Income  taxes: 

Stock  dispositions;  suspension  of  losses.  12287-12300 
PROPOSED  RULES 

Income  taxes: 
Stock  dispositions;  suspension  of  losses.  12324-12326    - 

Interrurtlonai  Trade  Administration 

NOTICES  > 

Overseas  trade  missions: 
2003  trade  missions — 
Asian  Infrastructure  Trade  Mission.  Istanbul.  Turkey,  et 
al..  12341 
Applications,  hearings,  determinations,  etc.: 
University  of — 

Chicago,  12340-12341 
Missouri-Kansas  City,  12341 

Intemational  Trade  Commission  , 

NOTICES 

Import  investigations: 
Generalized  System  of  Preferences;  possible 

modifications;  2002  review;  correction,  12379 
Steel:  monitoring  developments  in  domestic  industry, 
12380-12381 
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Labor  Department 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

See  Veterans  Employment  and  Training  Service 

Land  Management  Bureau 

NOTICES 
Meetings: 

California  Desert  District  Advisory  Council.  12363 
Resource  management  plans,  etc.: 

Gunnison  Gorge  National  Conservation  Area,  CO,  1Z363- 
12365 

Management  and  Budget  Office 

NOTICES 

Commercial  activities  performance  (Circular  A-76}: 
Federal  pay  raise  assumptions  and  inflation  factors 
(Transmittal  Memorandiun  No.  25),  12388 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12399-12400 

National  Labor  Relations  Board 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  12382 

National  Nuclear  Security  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Renewable  energy  efficiency  and  emissions  performance; 
reduction  in  parasitic  energy  losses  in  Class  3-8 
trucks,  12346 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Endangered  and  threatened  species: 
Anadromous  fish  take — 

Pacific  salmon  and  steelhead,  12342-12343 
Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish;  greater  amberjack  rebuilding 
plan,  12344-12345 

National  Park  Service  ' 

NOTICES 

Environmental  statements;  availability,  etc.: 
Canyon  De  Chelly  National  Monument,  AZ.  12365-12366 
Glacier  Bay  National  Park  and  Preserve.  AK,  12366 
Petrified  Forest  National  Park,  AZ.  12366-12368 
Rock  Creek  Park.  Washington.  DC,  12368 
Tonto  National  Monument,  AZ,  12368-12369 
Meetings: 
Cape  Cod  National  Seashore  Advisory  Commission, 

12369  ^ 

Chalmette  Battlefield  Task  Force  Conunittee,  12369 
Gates  of  Arctic  National  Park  Subsistence  Resource 
Commission,  12369-12370 
National  Register  of  Historic  Places: 

Pending  nominations,  12370-12372 
Native  American  human  remains  and  associated  funerary 
objects: 
Denver  Art  Museum,  CO — 

Medicine  cord,  etc..  12372-12373 
Justice  Department.  Federal  Bureau  of  Investigation. 
Rapid  City,  SD— 
Inventory  from  Crystal  Cave  Park,  SD,  12374-12375 


Justice  Department,  Marshals  Service,  Oklahoma  City, 
OK— 
Inventory  from  Greer  Coimty.  OK.  12373-12374 
Nevada  State  Museum.  Reno.  NV — 
Inventory  from  Winnemucca  Lake.  Washoe  County. 
NV.  12375 
Oregon  State  Museum  of  Anthropology,  Eugene,  OR — 

Inventory  from  Wasco  County.  OR.  12376 
Peabody  Museum  of  Archaeology  and  Ethnology.  Harvard 
University,  MA — 
Inventory  from  varioius  locations  in  Broome  County, 

NY;  correction,  12377 
Inventory  from  various  sites  in  New  York;  correction, 
12376-12377 
Springfield  Science  Museum,  MA — 
Shell  beads  from  Shield's  Mound  Complex,  FL,  12377- 
12378 
UCLA  Fowler  Museum  of  Cultural  History,  Los  Angeles, 
CA— 
Inventory  from  Patterson,  CA,  12378-12379 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  notice  of  intent: 

Exelon  Generation  Co.,  LLC,  12385-12387 
Applications,  hearings,  determinations,  etc.: 

Tennessee  Valley  Authority,  12382-12384 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards: 
Grain  handling  facilities,  12301-12303 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  Benefit  Guaranty  Corporation 

RULES 
Single-employer  plans: 

Allocation  of  assets — 

Interest  assumptions  for  valuing  and  paying  benefits, 
12303-12304 
NOTICES 
Multiemployer  plans: 

Interest  rates  and  assimiptions,  12388-12389 
Privacy  Act: 

Systems  of  records,  12389-12391 

Presidential  Documents 

EXECUTIVE  ORDERS 

Global  War  on  Terrorism  Medals;  establishment,  12565- 

12568 
ADMINISTRATIVE  ORDERS 

Iran;  continuation  of  national  emergency  (Notice  of  March 
12,  2003),  12561-12563 

Public  Debt  Bureau 

See  Fiscal  Service 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  12391-12392 
Meetings;  Simshine  Act,  12392 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  12393-12395 
Chicago  Stock  Exchange,  Inc.,  12396-12397 
National  Association  of  Securities  Dealers,  Inc.,  12397- 
12398 


XIV 


Federal  Register /Vol.  68.  No.  50 /Friday,  March  14,  2003  /  Contents 


Small  Business  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  12398-12399 
Disaster  loan  areas: 
Tennessee.  12399 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  12379 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Tongue  River  Railroad  Co..  12400 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Maritime  Administration 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  12399 

Tranaportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  12400-12401 

Treasury  Department 

See  Community  Development  Financial  Institutions  Fund 

See  Fiscal  Service 

See  Interna]  Revenue  Service 

Veterans  Employment  and  Training  Service 

NOTICES 

Meetings: 
Veterans  Employment  and  Training  Advisory  Committee. 
12382 


Separate  Parts  In  This  Issue 

Part  11 

Health  and  Human  Services  Department.  Food  and  Drug 
Administration.  12405-12497 

Part  III 

Health  and  Human  Services  Department.  Food  and  Drug 
Administration.  12499-12534 

Part  IV 

Education  Department.  12535-12540 

PartV 

Transportation  Department,  Federal  Aviation 
Administration.  12541-12542 

Part  VI 

Homeland  Security  Department,  Federal  Emergency 
Management  Agency,  12543-12560 

Part  Vli 

Executive  Office  of  the  President,  Presidential  Docimients, 
12561-12563 

Part  VIII 

Executive  Office  of  the  President,  Presidential  Documents, 
12565-12568 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


INFOmiATION  ABOUT  THE  SUPERINTENDCNT  OF  DOCUMENTS'  SUMCMPTION  SERVICE 
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learn  when  you  will  get  your  renewal  notice  by  cheddng  the  number  that  follows  month^ear  code  on 
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Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
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To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  CompiUlion  of 

Presidential 
Documents 
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The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
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preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
Houde  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-CE-66-AO;  Amendment 
39-13082;  AD  2003-05-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Rot>ert  E. 
Rust  Models  DeHavilland  DH.C1 
Chipmunk  21,  22,  and  22A  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Robert  E.  Rust  (R.E. 
Rust)  Models  DeHavilland  DH.Cl 
Chipmunk  21,  22,  and  22 A  airplanes. 
This  AD  requires  you  to  check  the 
airplane  logbook  to  determine  whether 
certain  modifications  have  been 
incorporated  on  the  airplane  and 
incorporate  the  modifications  that  have 
not  eilready  been  accomplished.  This  AD 
is  the  result  of  the  manufacturer 
performing  a  design  study  on  the 
structural  integrity  of  certain  parts  and 
reports  of  service  failure  of  other  parts 
installed  on  the  affected  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  in  the  primary  structure  of  the 
airplane,  which  could  result  in  failvu^e  of 
the  rudder  torque  tube,  elevator 
fasteners,  and  the  vertical  fin  rear  spar, 
or  jamming  or  damage  to  the  elevator. 
Such  failures  could  lead  to  loss  of 
control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
April  25,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  April  25,  2003. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 


DeHavilland  Support  Limited,  Duxford 
Airfield,  Bldg.  213,  Cambridgeshire,' 
CB2  4QR,  United  Kingdom,  telephone: 
+44  1223  830090,  facsimile:  +44  1223 
830085,  e-mail:  info@dhsupport.com. 
You  may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-66-AD,  901  Locust,  Room 
506,  Kansas  City,  Missoiu-i  64106;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Lorenzen,  Aerospace  Engineer. 
FAA,  Atlanta  Aircraft  Certification 
Office,  1895  Phoenix  Boulevard,  Suite 
450,  Atlanta,  Georgia;  telephone:  (770) 
703-6078;  facsimile:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  reports  that  an 
unsafe  condition  may  exist  on  certain 
R.E.  Rust  Models  DeHavilland  DH.Cl 
Chipmiuik  21,  22,  and  22A  airplanes. 
Failure  reports  of  the  rudder  torque  tube 
and  elevator  control  fasteners  on  in- 
service  airplanes  and  design  studies  by 
the  manufacturer  on  the  structural 
integrity  of  the  glider  towing  attachment 
boh  and  the  vertical  fin  rear  spar 
prompted  us  to  issue  this  AD. 

We  have  determined  that  failure  of 
the  rudder  torque  tube,  the  elevator 
control  fasteners,  the  vertical  fin  rear 
spar,  and  the  glider  towing  attachment 
bolt  is  caused  by  fatigue  cracking  and 
overload.  As  a  result  of  the  design 
studies,  the  manufacturer  developed 
specific  modifications  to  strengthen  the 
affected  areas  of  the  airplane. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

These  conditions,  if  not  corrected, 
could  result  in  failure  of  the  rudder 
torque  tube,  elevator  fasteners,  and  the 
vertical  fin  rear  spar,  or  jamming  or 
damage  to  the  elevator.  Such  failures 
could  lead  to  loss  of  control  of  the 
airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  R.E.  Rust  Models 
DeHavilland  DH.Cl  Chipmunk  21,  22, 


and  22A  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  November  8,  2002  (67  FR  68052). 
The  NPRM  proposed  to  require  you  to 
check  the  airplane  logbook  to  determine 
whether  certain  modifications  have 
be«i  incorporated  on  the  airplane  and 
incorporate  the  modifications  that  have 
not  already  been  accomplished. 

Was  the  Public  Invited  to  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 
the  comments  received  on  the  proposal 
and  FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Change  the 
Compliance  Time  for  Incorporating 
Missing  Modifications 

What  Is  the  Commenter's  Concern?  , 

The  commenter  states  that  parts 
required  for  each  modification  may  not 
be  available  fi'om  the  manufacturer 
within  90  days  after  the  effective  date  of 
this  AD.  Therefore,  the  commenter 
suggests  allowing  more  time  to  acquire 
parts  by  changing  the  compliance  time 
fix>m  90  days  to  12  months  after  the 
effective  date  of  this  AD. 

What  Is  FAA's  Response  to  the  Concern? 

We  do  not  concur.  The  commenter 
does  not  offer  any  solution  to  ensure  the 
airworthiness  of  the  airplanes  until  the 
parts  become  aveiilable.  "We  cannot 
increase  the  compliance  time  unless 
other  means  to  ensure  the  continued 
airworthiness  of  these  airplanes  are 
substantiated. 

We  will  consider  an  alternative 
method  of  compliance  if  the  alternative 
provides  an  equivalent  level  of  safetj'  as 
outlined  in  paragraph  (e)  of  this  AD. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  2:  Change  the 
Estimated  Niunber  of  Workhours 
Necessary  to  Incorporate  Missing    ^ 
Modifications 

What  Is  the  Commenter's  Concern? 

The  commenter  states  that  the  number 
of  workhours  necessary  to  incorporate 
certain  modifications  is  incorrect.  The 
commenter  states  that  Modification  H 
225  will  take  20  workhours  instead  of 
40  workhours;  Modification  H  269  will 
take  12  workhours  instead  of  4 
workhours;  and  Modification  H  275 
contains  a  typographical  error  in  the 
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workhours,  it  should  be  3  workhours 
instead  of  43  workhours,  the  cost  was 
calculated  correctly  using  3  workhours. 
The  conunenter  suggests  that  we  change 
the  cost  impact  section  to  more 
accurately  reflect  the  workhours 
necessary  to  incorporate  the 
modification. 

What  Is  FAA's  Response  to  the  Concern? 

We  conciu  with  the  commenter.  The 
estimates  given  by  the  commenter  are 
more  acciuate  than  the  information  we 
used. 

We  will  change  the  final  rule  AD 
action  to  incorporate  these  changes. 


FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition:  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 


Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  54 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  any  necessary  modifications 
that  will  be  required  based  on  the 
results  of  the  logbook  check.  We  have 
no  way  of  determining  the  number  of 
airplanes  that  may  need  such      • 
modification. 


Modification 

Latx>r  cost 

Parts  cost 

Total  cost  per  airplar>e 

H225                     ^ 

20  workhours  x  S60=S1  200 

$1  470  

$1,200 +  $1,470=$2,670. 

H  269  

12  workhours  x  $60=$720  

3  workhours  x  $60=$180  

20  workhours  X  $60-$  1,200  

$203  each  (2  per  airplane)  

$203  each  (2  per  airplane)  

$1,150  

$720  +  $406  ($203  x  2)=  $1 ,126. 

H  275  

$180  +  $406  ($203  X  2)=$586. 

H  360 

$1,200  + $1,1 50=$2,350. 

Compliance  Time  of  This  AD 

What  Is  the  Compliance  Time  of  This 
AD? 

The  compliance  time  of  this  AD  is 
"within  the  next  90  days  after  the 
effective  date  of  this  AD." 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

Failure  of  the  rudder  torque  tube,  the 
elevator  control  fasteners,  the  vertical 
fin  rear  spar,  and  the  glider  towing 
attachment  bolt  is  only  unsafe  during 
airplane  operation.  However,  this  unsafe 
condition  is  not  a  result  of  the  number 
of  times  the  airplane  is  operated.  The 
chance  of  this  situation  occurring  is  the 
same  for  an  airplane  with  50  hours  time- 
in-service  (TIS)  as  it  would  be  for  an 
airplane  with  1,000  hours  TIS. 

For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  will  be  utilized  in  this  AD 
in  order  to  assure  that  the  unsafe 
condition  is  addressed  on  all  airplanes 
in  a  reasonable  time  period. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory. action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket."  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-05-06  Robert  E.  Rust:  Amendment  39- 
13082;  Docket  No.  20OO-CE-66-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  R.E.  Rust  Models 
DeHavilland  DH.Cl  Chipmunk  21,  22,  and 
22A  airplanes,  serial  numbers  Cl-001 
through  Cl-1014,  that  are  type  certificated  in 
any  category. 

Note  1:  We  recommend  all  owners/ 
operators  of  DeHavilland  DH.Cl  Chipmunk 
21,  22,  and  22A  airplanes,  serial  numbers 
Cl-001  through  Cl-1014,  with  experimental 
airworthiness  certificates  comply  with  the 
actions  required  in  this  AD. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  reduced  structural  integrity  in  the 
primary  structure  of  the  airplane,  which 
could  result  in  failure  of  the  rudder  torque 
tube,  elevator  fasteners,  and  the  vertical  fin 
rear  spar,  or  jamming  or  damage  to  the 
elevator.  Such  failures  could  lead  to  loss  of 
control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 

Compliance 

Procedures 

(1)  Check  the  airplane  logbook: 

(1)  For  all  affected  airplanes:  to  detennine  if  Modifications 

H225,  H269,  and  H  360  are  incorporated;  and 
(ii)  For  only  these  airplanes  that  incorporate  Modification 

H 197  (glkjer  towing  capabilities):  to  determine  if  Modlfica- 

tk)n  H  275  is  incorporated. 

Within  the  next  90  days  after  April  25, 
2003  (the  effective  date  of  this  AD). 

The  owner/operator  holding  at  least  a 
private  pilot  certrfk^ate  as  author- 
ized by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7) 
may  check  the  airplane  logbook. 

(2)  If,  by  checking  the  airplane  logtxxjk,  you  can  positively  de- 
termine that  all  the  applicable  modifrcattons  in  paragraphs 
(d)(1)(i)  and  (d)(1)(ii)  are  Incorporated,  you  must  make  an 
entry  into  the  aircraft  records  that  shows  compliance  with 
paragraphs  (d)(1)  and  (d)(2)  of  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation  Regulations  (14  CFR 
43.9). 

Not  applkrable. 

the  owner/operator  hokjing  at  least  a 
private  pilot  certk:ate  is  auttiorized 
by  section  43  7  of  the  Federal  Avia- 
tion Regulations  (14  CFR  43.7) 
may  check  the  airplane  togbook. 

(3)  If,  by  checking  the  airplane  logbook,  you  determine  that  all 
the    applicable    modifications    in    paragraphs    (d)(1)(i)    and 
(d)(1)(ii)  are  not  incorporated,  or  you  cannot  positively  show 
that  they  are  incorporated: 
(i)  Incorporate  each  missing  modificatkjn;  and 
(ii)  you  must  make  an  entry  into  the  aircraft  records  that 
shows  compliance  with  this  portion  of  the  AD  in  accord- 
ance with  seciton  43.9  of  the  Federal  Aviation  Regula- 
ttons  (14  CFR  43.9). 

Within  the  next  90  days  after  April  25, 
2003  (the  effective  date  of  this  AD), 
unless  already  accomplished. 

British  Aerospace  Aerostructures  Lim- 
ited has  issued  BAe  Aircraft  Tech- 
nica\  News  Sheet  CT  (Cl)  No.  200, 
Issue  1,  dated  March  1.  1997. 

(4)  Do  not  incorporate  Modification  H197  unless  Modiftoatkxi 
H  275  has  also  been  incorporated. 

As  of  April  25,  2003  the  (effective 
date  of  this  AD). 

British  Aerospace  Aerostructures  Lim- 
ited has  issued  BAe  Aircraft  Tech- 
nwal  News  Sheet  CT  (CI)  No.  200, 
Issue  1,  dated  March  1,  1997. 

Note  2:  Although  not  required  by  this  AD, 
FAA  highly  recommends  you  incorporate 
Modification  H  282. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not  ' 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Cindy  Lorenzen. 
Aerospace  Engineer.  FAA.  Atlanta  Aircraft 
Certification  Office.  1895  Phoenix  Boulevard, 
Suite  450,  Atlanta,  Georgia;  telephone:  (770) 
703-6078;  facsimile:  (770)  703-6097. 

(g)  What  if!  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  2 1 . 1 99  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 


21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
BAe  Aircraft  Technical  News  Sheet  CT  (Cl) 
No  200,  issue  1,  dated  March  1, 1997.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may  gel  copies 
from  E>eHavilland  Support  Limited,  Duxford 
Airfield,  Bldg.  213,  Cambridgeshire,  CB2 
4QR.  United  Kingdom,  telephone:  -1-44  1223 
830090,  facsimile:  -k44  1223  830085,  e-mail: 
info@dhsupf)Ort.com.  You  may  view  copies 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
KcUisas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  April  25,  2003. 

Issued  in  Kansas  City,  Missouri,  on  March 
4,  2003. 

Dorenda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  03-6040  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-«3-AD;  Amendment 
39-1 3081 ;  AD  2003-05-05] 

RIN2120-AA64 

AirworttYiness  Directives;  Robert  E. 
Rust  Models  DeHavilland  DH.Cl 
Chipmunk  21, 22,  and  22A  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

S4JMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Robert  E.  Rust  (R.E. 
Rust)  Models  DeHavilland  DH.Cl 
Chipmimk  21.  22.  and  22A  airplanes. 
This  AD  requires  you  to  inspect  the 
fuselage  to  detennine  if  a  steel  fuselage 
center-section  tie  bar  fitted  with 
bushings  in  the  end  lug  bolt  holes  is 
installed.  If  this  bushed  steel  fuselage 
center-section  tie  bar  is  installed,  this 
AD  decreases  the  safe  life  limit.  This  AD 
is  the  result  of  reports  that  certain 
replacement  steel  fuselage  center- 
section  tie  bars  installed  on  the  affected 
airplanes  could  fail  before  the  originally 
published  safe  life  limit.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  early  failure  of  these  bushed 
steel  fuselage  center-section  tie  bars, 
which  could  result  in  reduced  structural 
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integrity  of  the  wings.  Such  a  condition 

could  lead  to  loss  of  control  of  the 

airplane. 

DATES:  This  AD  becomes  effective  on 

April  25.  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  April  25,  2003. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
DeHavilland  Support  Limited,  Duxford 
Airfield,  Bldg.  213,  Cambridgeshire, 
CB2  4QR,  United  Kingdom,  telephone: 
+44  1223  830090,  facsimile:  +44  1223 
830085,  e-mail:  info@dhsupport.com. 
You  may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-63-AD.  901  Locust.  Room 
506,  Kansas  City.  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Lorenzen,  Aerospace  Engineer, 
FAA.  Atlanta  Aircraft  Certification 
Office.  1895  Phoenix  Boulevard,  Suite 
450.  Atlanta.  Georgia;  telephone:  (770) 
703-6078;  facsimile:  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  reports  that  an 
unsafe  condition  may  exist  on  certain 
R.E.  Rust  Models  DeHavilland  DH.Cl 
Chipmunk  21.  22.  and  22A  airplanes. 
After  a  review  of  several  of  these 
airplanes,  we  have  determined  that  steel 


fuselage  center-section  tie  bars,  part 
number  RD.C1.FS.107,  are  being 
installed  as  replacements  parts.  Some  of 
these  part  numbers  have  been  fitted 
with  bushings  in  the  end  lugs  to  cover 
scored  or  oversized  holes. 

The  use  of  bushings  in  the  end  of  the 
lugs  on  these  parts  severely  reduces  the 
safe  life  limit.  The  original  safe  life  limit 
established  for  the  steel  fuselage  center- 
section  tie  bar  was  30,000  fatigue 
hours.Fatigue  hours  are  hours  time-in- 
service  multiplied  by  the  role  factor 
(operational  use). 

What  Is  the  Potential  Impatt  if  FAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  steel  fuselage 
center-section  tie  bar.  Such  failure  could 
lead  to  loss  of  control  of  the  airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  R.E.  Rust  Models 
DeHavilland  DH.Cl  Chipmunk  21,  22. 
and  22A  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  November  15.  2002  (67  FR  69149). 
The  NPRM  proposed  to  require  you  to 
check  the  airplane  logbook  to  determine 
if  a  steel  fuselage  center-section  tie  bar. 
part  number  RD.Cl.FS.107.  is  installed 
on  the  airplane.  If  this  part  number  is 
installed,  the  NPRM  proposed  to  require 
you  to  inspect  the  end  lugs  to  determine 
if  bushings  are  installed  in  the  bolt 
holes.  If  bushings  are  present,  the  NPRM 


also  proposed  to  reduce  the  safe  life  of 
that  part  from  30.000  fatigue  hours  to 
16,  000  fatigue  hours. 

Was  the  Public  Invited  To  Comment?  ' 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was 
proposed  in  the  NPRM  for  correcting  the 
unsafe  condition:  and 

— do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  54 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S.  operators 

12  »w)rkhours  x  $60  per  hour  =  $720  

No  Darts  reauired                  

$720 

$720  X  54  =  $38,880. 

We  estimate  the  following  costs  to  results  of  the  inspection.  We  have  no 

accomplish  any  necessary  replacements      way  of  determining  the  number  of 
that  will  be  required  based  on  the 


airplanes  that  may  need  such 
replacement: 


Lat>orcost 

Parts  cost 

Total  cost  per  airplane 

80  workhours  x  $60  oer  tiour  -  $4,800 

$2,250 

$4,800  +  $2,250  =  $7,050. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 


determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order^2866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 


Federal  Register /Vol.  68,  No.  52 /Tuesday,  March  18,  2003 /Rules  and  Regulations  12801 


of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safel^. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g}.  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-05-05  Robert  E.  Rust:  Amendment  39- 
13081;  Docket  No.  2000-CE-63-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  R.E.  Rust  Models 
DeHavilland  DH.Cl  Chipmunk  21,  22,  and 
22A  airplanes,  serial  numbers  Cl-001 
through  Cl-1014,  that  are  type  certificated  in 
any  category. 

Note  1:  We  recommend  all  owners/ 
operators  of  DeHavilland  DH.Cl  Chipmunk 
21,  22.  and  22  A  airplanes,  serial  numbers 
Cl-001  through  Cl-1014,  with  experimental 
airworthiness  certificates  comply  with  the 
actions  required  in  this  AD. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 


airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  steel  fuselage  center- 
section  tie  bar  prior  to  the  originally 
published  safe  life,  which  could  result  in 
reduced  structural  integrity  of  the  wings. 
Such  a  condition  could  lead  to  loss  of  control 
of  the  airplane.  Steel  fuselage  center-section 
tie  bars  fitted  with  bushings  in  the  end  lug 
bolt  holes  have  areduced  safe  life  of  16,000  - 
fatigue  hours. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Check  tt\e  airplane  logbook  to  determine  if 
a  steel  fuselage  center-section  tie  bar,  part 
number  (P/N)  RD.C1.FS.107,  is  installed.  Ini- 
tial steel  tie  bar  fitments  were  done  under 
cover  of  Repair  Drawings  R.C1.FS.191  and 
RD.C1.FS.106.  Later  these  drawings  were 
included  in  Modifk:ation  H.288  so  fitment 
may  t>e  logged  under  eittier. 

(2)  If,  by  checking  the  airplane  k>gbook,  you 
can  positively  determine  that  a  steel  fuselage 
center-section  tie  bar,  P/N  RD.C1.FS.107,  is 
not  installed. 

(1)  you  must  make  an  entry  into  the  aircraft 
records  that  shows  compliance  with  para- 
graphs (d)(1)  and  (d)(2)  of  this  AD  in  accord- 
ance with  sectkm  43.9  of  the  Federal  Avia- 
tkxi  Regulatk>ns  (14  CFR  43.9);. and. 

(ii)  continue  to  comply  with  ttie  put>lished  life 
limits  of  the  installed  tie  t>ar. 

(3)  If,  by  checking  the  airplane  logbook,  you 
determine  that  a  steel  fuselage  center-sec- 
tton  tie  bar,  P/N  RD.C1.FS.107,  is  installed, 
or  cannot  positively  show  that  one  is  not  in- 
stalled. 

(i)  inspect  the  lug  bolt  holes  to  determine  if 
bushings  have  t>een  installed. 

(ii)  if  tMJShings  have  been  installed,  ttie  safe  life 
Kmit  for  that  part  is  now  16,000  fatigue  hours;. 

(iii)  if  bushing  have  not  been  installed,  the  safe 
life  limit  for  that  part  remains  at  30.000  fa- 
tigue hours;  and. 

(iv)  make  an  entry  into  ttie  aircraft  records  ttiat 
shows  compliance  with  this  portkHi  of  ttie  AD 
in  accordance  with  sectkxi  43.9  of  the  Fed- 
eral Aviatk>n  Ftegulations  (14  CFR  43.9). 

(4)  The  foHowing  are  the  safe  life  limit  for  steel 
fuselage  center-section  tie  bars.  P/N 
RD.C1.FS.107. 

(i)  If  fitted  with  tHJShings  in  the  end  lug  bolt 

tioles:  16.000  fatigue  hours;  and. 
(h)  If  not  fitted  with  txishings  in  the  end  lug  bolt 

holes:  30.000  fatigue  hours. 


Upon  accumulating  16,000  fatigue  hours  or 
within  ttie  next  100  hours  time-in-servrce 
(TIS)  after  April  25.  2003  (the  effective  date 
of  this  AD),  whrchever  occurs  later. 


Not  applk:at>le 


The  owner/operator  hokltng  at  least  a  private 
pilot  certificate  as  auttiorized  by  sectkxi 
43.7  of  the  Federal  Aviatk)n  Regulations  (14 
CFR  43.7)  may  ctieck  ttie  airplane  k>gtx>ok 
Cak:ulate  fatigue  hours  t>y  multiplying  ttie 
TIS  by  the  role  factor  in  accordance  with 
British  Aerospace  Mandatory  Technical 
News  Sheet  Series;  Chipmunk  (C1).  No. 
138,  Issue:  5,  dated  August  1,  1985. 

Ttie  owner/operator  tiokling  at  least  a  private 
pitot  certificate  as  auttiorized  by  sectkxi 
43.7  of  the  Federal  Aviation  Regulations  (14 
CFR  43.7)  may  check  ttie  airplane  logtiook. 


Prior  to' further  flight  after  ttie  logbook  ctieck 
required  in  paragraph  (d)(1)  of  this  AD. 


In  accordance  with  British  Aerospace  Manda- 
tory Technrcal  News  Sheet  Series:  Chip- 
munk (CI),  No.  175,  Issue  1,  dated  August 
1.  1985. 


As  of  April  25,  2003  (the  effective  date  of  this 
AD). 


Not  applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 


(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  approves  yeur 


alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance 
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Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  AGO. 

NolK  This  AD  applies  to  each  airplanef 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requiremfents  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accprdance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed.by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
a  I  ready-approved  alternative  methods  of 
compliance?  Coniact  Cindy  Lorenzen, 
Aerospace  Engineer,  FAA,  Atlanta  Aircraft 
Certification  Office.  1895  Phoenix  Boulevard, 
Suite  450,  Atlanta,  Georgia:  telephone:  (770) 
703-6078:  facsimile:  (770)  703-6097. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
■by  this  AD  must  be  done  in  accordance  with 
British  Aerospace  Mandatory  Technical 
News  Sheet  Series:  Chipmunk  (Cl),  No.  138. 
Issue:  5.  dated  August  1, 1985,  and  British 
Aerospace  Mandatory  Technical  News  Sheet 
Series:  Chipmunk  (Cl),  No.  175,  Issue  1, 
dated  August  1,  1985.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from 
DeHavilland  Support  Limited.  Duxford 
Airfield,  Bldg.  213.  Cambridgeshire,  CB2 
4QR,  United  Kingdom,  telephone:  +44  1223 
830090,  facsimile:  +44  1223  830085,  e-mail: 
info@dhsupport.com.  You  may  view  copies 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust.  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  Suite  700.  Washington.  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  April  25.  2003. 

Issued  in  Kansas  City.  Missouri,  on  March 
4,  2003. 
Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  03-6045  Filed  3-17-03;  8:45  am) 

BILLING  CODE  4910-1}-* 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-216-AD;  Amendment 
39-12912;  AD  2002-21-06] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-82),  DC-9-83  (MD-83),  DC- 
9-87  (MD-87),  and  MD-88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  applies  ttfall 
McDonnell  Douglas  Model  DC-9-81 
(MD-81).  DC-9-82  (MD-82),  DC-9-83 
(MD-83).  DC-9-87  (MD-87).  and  MD- 
88  airplanes.  That  AD  currently  requires 
revisions  to  the  Airplane  Flight  Manual; 
installation  of  inspection  aids  on  the 
wing  upper  surfaces;  and,  among  other 
actions,  installation  of  an  overwing 
heater  blanket  system  or  primary  upper 
wing  ice  detection  system,  and 
installation  of  a  heater  protection  panel 
or  an  equipment  protection  device  on 
certain  overwing  heater  blanket  systems. 
That  AD  also  requires  disabling  the  anti- 
ice  systems  for  the  upper  wing  surface 
on  certain  airplanes.  This  document 
corrects  a  reference  to  an  incorrect 
paragraph.  This  correction  is  necessary 
to  provide  the  correct  paragraph 
reference. 

DATES:  Effective  November  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
November  8,  2002  (67  FR  65298, 
October  24,  2002). 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as 
January  17,  1992  (57  FR  2014,  January 
17.  1992). 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  May  7.  2001  (66  FR  17499. 
April  2,  2001). 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Cheyenne  Del 
Carmen,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 


Lakewood,  California  90712-4137; 
telephone  (562)  627-5338;  fax  (562) 
627-5210. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judy.golder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for ' 
Windows  or  ASCII  text. 

SUPPLEMENTARY  INFORMATION:  On 
October  9,  2002.  the  Federal  Aviation 
Administration  (FAA)  issued  AD  2002- 
21^06.  amendment  39-12912  (67  FR 
65298.  October  24.  2002).  which  applies 
to  all  McDonnell  Douglas  Model  DC-9- 
81  (MD-81),  DC-9-82  (MD-82).  DC-9- 
83  (MD-83).  DC-9-87  (MD-87).  and 
MD-88  airplanes.  That  AD  requires 
revisions  to  the  Airplane  Flight  Manual; 
installation  of  inspection  aids  on  the 
wing  upper  surfaces;  and.  among  other 
actions,  installation  of  an  overwing 
heater  blanket  system  or  primary  upper 
wing  ice  detection  system,  and 
installation  of  a  heater  protection  panel 
or  an  equipment  protection  device  on 
certain  overwing  heater  blanket  systems. 
That  AD  also  requires  disabling  the  anti- 
ice  systems  for  the  upper  wing  surface 
on  certain  airplanes.  The  actions 
required  by  that  AD  are  intended  to 
prevent  ice  ingestion  into  one  or  both 
engines  and  consequent  loss  of  thrust 
from  one  or  both  engines;  and  damage 
to  the  upper  wing  skin  siuface  and  its 
structure,  due  to  prolonged  short-circuit 
electrical  arcing  of  certain  anti-ice 
systems. 

On  December  23.  2002.  the  FAA 
issued  AD  2002-2 1-06  COR. 
amendment  39-12912  (68  FR  5,  January 
2.  2003).  that  corrected  certain 
references  that  were  transposed  in  two 
paragraphs. 

Need  for  the  Correction 

After  publication  of  that  correction, 
the  FAA  received  comments  from  two 
operators  that  point  out  the  need  for 
further  correction.  One  commenter 
notes  that,  in  the  corrected  AD,  the 
statement  at  the  beginning  of  the  body 
advising  that  AD  2002-21-06 
supersedes  AD  2001-06-16  COR, 
amendment  39-12163,  is  missing.  The 
commenter  states  that  adding  that 
statement  would  clarify  that  AD  2001- 
06-16  has  been  superseded.  Both 
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commenters  also  note  that  in  paragraph 
(l)(2)(i)  of  the  originally  corrected  AD, 
having  the  heading  of  "Alternate 
Methods  of  Compliance  (AMOC)/' 
reference  is  made  to  installation  of  a 
non-skid,  striped  triangular  symbol  per 
option  5  of  McDonnell  Douglas  Service 
Bulletin  MD80-30-059,  Revision  4 
through  Revision  7,  as  being  approved 
as  AMOCs  with  paragraphs  (c)  and  (i)(2) 
of  the  originally  corrected  AD.  The 
commenters  point  out  that  the  correct 
reference  should  be  "with  paragraphs 
(c)and{i)(4)oftheAD." 

The  FAA  agrees  with  the  commenters 
that  clarification  and  correction  are 
necessary  and  has  determined  a  need  for 
the  issuance  of  a  second  correction  of 
AD  2002-21-06.  This  correction  adds 
the  statement,  which  was  inadvertently 
omitted,  at  the  beginning  of  the  AD 
advising  that  AD  2002-21-06 
supersedes  AD  2001-06-16  COR.  This 
correction  will  also  revise  paragraph 
(l)(2)(i)  of  the  AD  to  reference  the 
correct  paragraphs,  i.e.,  paragraphs  (c) 
and(i)(4)oftheAD. 

Correction  of  Publication 

This  document  corrects  the  errors  and 
correctly  adds  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
November  8,  2002. 

Since  this  action  only  adds  clarifying 
information  and  corrects  a 
typographic^  error  in  a  paragraph 
reference,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  the 
FAA  has  determined  that  notice  and 
public  procedures  are  lumecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Corrected] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

2002-21-06  McDonnell  Douglas: 

Amendment  39-12912.  Docket  2002- 
NM-216-AD.  Supersedes  AD  2001-06- 
16  COR.  Amendment  39-12163. 
Applicability:  All  Model  DC-9-81  (MD- 
81).  DC-9-82  (MD-82),  DC-9-83  (MD-83), 
DC-9-87  (MD-67).  and  MD-^8  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (1)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  upper  wing  skin 
surface  and  its  structure,  due  to  prolonged 
short-circuit  electrical  arcing  of  the  anti-ice 
system;  accomplish  the  following: 

Restatement  of  Requirements  of  AD  2001- 
06-16  COR 

Airplane  Flight  Manual  Revision 

(a)  Within  10  days  after  January  17, 1992 
(the  effective  date  of  AD  92-03-02, 
amendment  39-8156),  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Ice  on  Wing  Upper  Surfaces  ' 

Caution 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  to 
detect  visually.  The  ice  forms  most 
ft-equently  on  the  inboard,  aft  comer  of  the 
main  wing  tanks.  [End  of  Cautionary  Note). 
The  wing  upper  surfaces  must  be  physically 
checked  for  ice  when  the  airplane  has  been 
exposed  to  conditions  conducive  to  ice 
formation.  Takeoff  may  not  be  initiated 
unless  the  flight  crew  verifies  that  a  visual 
check  and  a  physical  (hands-on)  check  of  the 
wing  upper  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 


ice  accumulation  when  any  of  the  following 
conditions  occur: 

(1)  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 
visible  moisture  (rain,  drizzle,  sleet,  snow, 
fog,  etc.)  is  present; 

(2)  When  fi-ost  or  ice  is  present  on  the 
lower  surface  of  either  wing; 

(3)  After  completion  of  de-icing. 

-    When  inspection  aids  (i.e.  tufts,  decals, 
mount  p^ds,  painted  symbols,  and  ftaint 
stripes)  are  installed  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
30-59,  the  physical  check  may  be  made  by 
assuring  that  all  installed  tufts  move  freely. 
Note:  This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
frost,  snow,  and  ice  accumulation,  as 
required  by  Federal  Aviation  Regulations 
Sections  91.527  and  121.629.  [End  of  Note)'" 

AFM  Configuration  Deviation  List  Revision 

(b)  Within  10  days  after  January  17, 1992, 
revise  the  Configuration  Deviation  List  (CDL) 
Appendix  of  the  FAA-approved  AFM  to 
include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"30-80-01  Triangular  Decal  and  Tuft 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
be  missing,  provided: 

(a)  At  least  one  decal  and  tuft  on  each  side 
is  located  along  the  aft  spar  line;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  free  of  ice  by  observing  that  the  tufts 
move  freely. 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  initiated  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 
check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist; 

or 

(b)  When  the  ambient  temperature  is  more 
than  50  degrees  F." 

Installation  of  Inspection  Aids 

(c)  Within  30  days  after  [anuary  17, 1992, 
install  inspection  aids  (i.e..  tufts,  decals, 
mount  pads,  painted  symbols,  and  paint 
stripes)  on  the  inboard  side  of  the  wings' 
upper  surfaces,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  30-59, 
dated  September  18, 1989;  Revision  1.  dated 
January  5, 1990;  or  Revision  2.  dated  August 
15,  1990. 

Repetitive  Tests  and  One-Time  Inspection 

(d)  For  airplanes  on  which  an  overwing 
heater  blanket  system  was  installed  without 
installation  of  a  heater  protection  panel 
(HPP)  or  an  equipment  protection  device 
(EPD)  prior  to  May  7.  2001  (the  effective  date 
of  2001-06-16  COR,  amendment  39-12163): 
Within  60  days  after  May  7.  2001. 
accomplish  the  actions  specified  in  , 
paragraph  (d)(1)  or  (d)(2)  of  this  AD.  as 
applicable. 

(1)  For  airplanes  on  which  the  overwing 
heater  blanket  system  was  installed  in 
'accordance  with  McDonnell  Douglas  Service 
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Bulletin  MDeO-30-07\,  Revision  02.  dated 
February  6.  1996;  or  McDonnell  Douglas 
Service  Bulletin  MD80-30-078,  Revision  01. 
dated  April  8,  1997:  Accomplish  paragraphs 
(d)(l)(i)  and  (d)(l)(ii)  of  this  AD. 

(i)  Remove  secondary  access  covers,  and 
perform  a  one-time  detailed  visual  inspef:tion 
to  detect  discrepancies  (mechanical  damage 
or  punctures  in  the  upper  skin  of  the  blanket, 
prying  damage  on  the  panel,  and  fuel 
leakage)  of  the  overwing  heater  blanket,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD8O-30A087,  dated 
September  22,  1997.  And. 

(ii)  Accomplish  paragraph  (d)(l)(ii)(A)  or 
{d)(l)(ii)(B)ofthis  AD. 

(A)  Perform  dielectric  withstanding  voltage 
and  resistance  tests  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087,  dated  September  22,  1997. 
Repeat  the  tests  thereafter  at  intervals  not  to 
exceed  150  days,  until  installation  of  an  HPP 
in  accordance  with  paragraph  (fl(l)(i)  or 
(f)(l)(ii)  of  this  AD,  as  applicable. 

(B)  Deactivate  the  overwing  heater  blanket 
system  until  accomplishment  of  dielectric 
withstanding  voltage  and  resistance  tests 
specified  in  paragraph  (d)(l)(ii)(A).  If  the 
overwing  heater  blanket  system  is 
deactivated  as  provided  by  this  paragraph, 
continue  to  accomplish  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as;  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
a.ssembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  sourc;e  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  For  airplanes  on  which  the  overwing 
heater  blanket  system  was  installed  in 
accordance  with  TDG  Aerospace,  Inc.,  STC 
SA6042NM:  Accomplish  paragraphs  (d)(2)(i) 
and(d)(2)(ii)ofthis  AD. 

(i)  Remove  secondary  access  covers,  and 
perform  a  one-time  detailed  visual  inspection 
to  detect  discrepancies  (mechanical  damage 
or  punctures  in  the  upper  skin  of  the  blanket, 
prying  damage  on  the  panel,  and  fuel 
leakage)  of  the  overwing  heater  blanket,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD80-30A087,  dated 
September  22,  1997.  And, 

(ii)  Accomplish  paragraph  (d)(2)(ii)(A)  or 
(d)(2)(ii)(B)ofthis  AD. 

(A)  Perform  dielectric  withstanding  voltage 
and  resistance  tests  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087,  dated  September  22,  1997. 
Repeat  the  tests  thereafter  at  intervals  not  to 
exceed  IhO  days,  until  installation  of  an  EPD 
in  accordance  with  paragraph  (f)(2)(i)  of  this 
AD. 

(B)  Deactivate  overwing  heater  blanket 
system  until  accomplishment  of  dielectric 
withstanding  voltage  and  resistance  tests 
specifled  in  paragraph  (d)(2)(ii)(A).  If  the 
overwing  heater  blanket  system  is 
deactivated  as  provided  by  this  paragraph, 
continue  to  accomplish  the  requirements  of 
paragraphs  {a\,  (b),  and  (c)  of  this  AD. 


Corrective  Action 

(e)  If  any  discrepancy  is  detected  during 
any  inspection  or  test  performed  in 
accordance  with  paragraph  (d)  of  this  AD. 
prior  to  further  flight,  repair  or  replace  the 
affected  heater  blanket,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087,  dated  September  22,  1997; 
except  as  provided  in  paragraph  (h)  of  this 
AD. 

Note  3:  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-30A087.  dated  September  22, 
1997,  references  TDG  Aerospace  Document 
E95-451,  Revision  B,  dated  (anuary  31, 1996, 
as  an  additional  source  of  service  information 
for  accomplishment  of  repair  or  replacement 
of  the  overwing  heater  blanket. 

Installation  of  Overwing  Heater  Blanket  or 
Primary  Upper  Wing  Ice  Detection  System 

(f)  Within  3  years  after  May  7,  2001,  doJhe 
requirements  of  either  paragraph  (f)(1)  or 
(f)(2)  of  this  AD. 

(1)  Do  the  actions  specified  in  paragraph 
(f)(l)(i)  or  (f)(l)(ii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  listed  in  Group  1  in 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090,  dated  October  19. 1999:  Install  an 
overwing  heater  blanket  system  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD8D-30-071,  Revision  02,  dated 
February  6.  1996;  and  modify  and  reidentify 
the  existing  HPP  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090.  Modification  of  the  existing  HPP  in 
accordance  with  this  paragraph  constitutes  . 
terminating  action  for  the  repetitive 
inspections  required  by  (d)(l)(ii)(A)  of  this 
AD. 

(ii)  For  airplanes  listed  in  Group  2  in 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090,  dated  October  19,  1999:  Install  an 
overwing  heater  blanket  system  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-30-078,  Revision  01,  dated 
April  8. 1997;  and  install  an  HPP  and 
associated  wiring  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090.  Installation  of  an  HPP  and  associated 
wiring  in  accordance  with  this  paragraph 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by 
(d)(l)(ii)(A)ofthis  AD. 

Note  4:  For  other  airplanes, 
accomplishment  of  the  requirements  of 
paragraph  (OdKi)  or  (f)(l)(ii)  of  this  AD  may 
be  acceptable  per  paragraph  (i)(l)  of  this  AD. 

(2)  Accomplish  the  actions  speciTied  in 
either  paragraph  (f)(2)(i),  (f)(2)(ii),  or  (f)(2)(iii) 
of  this  AD. 

(i)  Install  an  overwing  heater  blanket 
system,  and  install  an  EPD  that  provides  a 
circuit  protection  function  to  the  overwing 
heater  blanket,  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO).  FAA. 
Installation  of  an  EPD  in  accordance  with 
this  paragraph  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
(d)(2)(ii)(A)ofthisAD. 

Note  5:  Installation  of  an  overwing  heater 
blanket  system  and  installation  of  an  EPD 
that  provides  a  circuit  protection  function  to 
the  overwing  heater  blanket,  in  accordance 
with  TDG  Aerospace,  Inc.,  SA6042NM.  or 


TDG  Master  Drawing  List  (MDL)  E93-104. 
Revision  R,  dated  October  25,  2000;  is  an 
approved  means  of  compliance  with  the 
requirements  of  paragraph  (f)(2)(i)  of  this  AD. 

(ii)  Install  an  overwing  heater  blanket 
system  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO. 

(iii)  Install  an  FAA-approved  primary 
upper  wing  ice  detection  system  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  AGO. 

Note  6:  Boeing  (McDonnell  Douglas)  has 
received  FAA  approval  of  a  primary  upper 
wing  ice  detection  system  that  is  considered 
to  be  an  alternative  method  of  compliance 
(AMOC)  with  the  requirements  of  paragraph 
(f)(2)(iii)  of  this  AD.  Information  concerning 
such  AMOGs  may  be  obtained  from  the  Los 
Angeles  AGO. 

AFM  Revision 

(g)  Except  as  provided  by  paragraph  (h)  of 
this  AD,  prior  to  further  flight  after 
accomplishment  of  the  installation  required 
by  paragraph  (f)(1)  or  (f)(2)  of  this  AD,  revise 
the  Limitations  Section  of  the  FAA-approved 
AFM  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM.  After  accomplishment  of  the 
installation  required  by  paragraph  (f)(1)  or 
(f)(2)  of  this  AD  and  this  AFM  revision,  the 
AFM  revisions  required  by  paragraphs  (a) 
and  (b)  of  this  AD  may  be  removed  from  the 
AFM,  and  the  inspection  aids  required  by 
paragraph  (c)  of  this  AD  may  be  removed 
from  the  airplane. 
"Ice  on  Wing  LIpper  Surfaces 

Caution 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Oft^n,  the 
ice  accumulation  is  clear  and  difficult  to 
detect  visually.  The  ice  forms  most 
frequently  on  the  inboard,  aft  comer  of  the 
main  wing  tanks.  (End  of  Cautionary  Note)". 

MMEL  Provision 

(h)  An  airplane  may  be  operated  with  an 
inoperative  overwing  heater  blanket  or 
primary  upper  wing  ice  detection  system  for 
ladays  per  the  Master  Minimum  Equipment 
-List  (MMEL),  provided  that  the  actions 
specified  in  paragraphs  (h)(1),  (h)(2).  and 
(h)(3)  of  this  AD  are  done  before  further 
flight. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this- AD  in  the  AFM. 

"Ice  on  Wing  Upper  Surfaces 

Caution 

The  wing  upper  surfaces  must  be 
physically  checked  forice  when  the  airplane 
has  been  exposed  to  conditions  conducive  to 


ice  formation.  Takeoff  may  not  be  initiated 
unless  the  flight  crew  verifies  that  a  visual 
*       check  and  a  physical  (hands-on)  check  of  the 
wing  upper  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 
ice  accumulation  when  any  of  the  following 
conditions  occur: 

(1)  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 
visible  moisture  (rain,  drizzle,  sleet,  snow, 
fog,  etc.)  is  present; 

(2)  When  ft-ost  or  ice  is  present  on  the 
lower  surface  of  either  wing; 

(3)  After  completion  of  de-icing. 
When  inspection  aids  [i.e.  tufts,  decals. 

mount  pads,  painted  symbols,  and  paint 
stripes)  are  installed  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
30-59,  the  physical  check  may  be  made  by 
assuring  that  all  installed  tufts  move  freely. 

Note:  This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
ft^st,  snow,  and  ice  accumulation,  as 
required  by  Federal  Aviation  Regulations 
Sections  91.527  and  121.629.  [End  of  Note]". 

(2)  Revise  the  CDL  Appendix  of  the  FAA- 
approved  AFM  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"30-80-01  Triangular  Decal  and  Tuft 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
be  missing,  provided: 
'  (a)  At  least  one  decal  and  tuft  on  each  side 

is  located  along  the  aft  spar  line;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  free  of  ice  by  observing  that  the  tufts 
move  freely. 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  initiated  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 
check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist; 

or 

(b)  When  the  ambient  temperature  is  more 
than  50  degrees  F." 

(3)  Install  inspection  aids  (i.e.,  tufts,  decals, 
mount  pads,  painted  symbols,  and  paint 
stripes)  on  the  inboard  side  of  the  wings' 
upper  surfaces,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  30-59. 
dated  September  18. 1989;  Revision  1.  dated 
January  5, 1990;  or  Revision  2.  dated  August 
15,  1990. 

New  Requirements  of  This  AD 

Note  7:  The  Honeywell  Anti-Ice  System 
specified  in  paragraphs  (i),  (j),  and  (k)  of  this 
AD.  is  also  known  and  specified  as  an 
overwing  heater  blanket  system  installed  in 
accordance  with  AlliedSignal  Supplemental 
Type  Certificate  (STC)  STC  SA6061NM. 

For  Airplanes  Equipped  With  a  Honeywell   ■ 
Anti-Ice  System  Installed  per  STC 
SA6061NM 

(i)  For  airplanes  equipped  with  a 
Honeywell  Anti-Ice  System  installed  per  STC 
SA6061NM:  Accomplish  the  actions 
specified  in  paragraphs  (i)(l),  (i)(2).  (i)(3). 


and  (i)(4)  of  this  AD,  at  the  times  specified 
in  those  paragraphs. 

(1)  Witiiin  72  hours  after  the  effective  date 
of  this  AD,  disable  the  Honeywell  Anti-Ice 
System  installed  per  STC  SA6061NM.  per 
Honeywell  Alert  Service  Bulletin  109XXXX- 
30-38,  dated  August  8,  2002. 

(2)  Within  72  hours  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  AFM  to  include  the 
following  (this  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM): 

"Ice  on  Wing  Upper  Surfaces 
Caution 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  to 
detect  visually.  The  ice  forms  most 
frequently  on  the  inboard,  aft  comer  of  the 
main  wing  tanks.  [End  of  Cautionary  Note). 

The  wing  upper  surfaces  must  be  physically 
checked  for  ice  when  the  airplane  has  been 
exposed  to  conditions  conducive  to  ice 
formation.  Takeoff  may  not  be  initiated 
unless  the  flight  crew  verifies  that  a  visual 
check  and  a  physical  (hands-on)  check  of  the 
wing  upper  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 
ice  accumulation  when  any  of  the  following 
conditions  occur: 

(1)  When  the  ambient  temperature  is  less    . 
tha>i  50  degrees  F  and  high  humidity  or 
visible  moisture  (rain,  drizzle,  sleet,  snow, 
fog,  etc.)  is  present; 

(2)  When  ft-ost  or  ice  is  present  on  the  lower 
surface  of  either  wing; 

(3)  After  completion  of  de-icing. 
When  inspection  aids  [i.e.  tufts,  decals. 
mount  pads,  painted  symbols,  and  paint 
stripes)  are  installed  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
30-59.  the  physical  check  may  be  made  by 
assuring  that  all  installed  tufts  move  freely. 

Note:  This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
frost,  snow,  and  ice  accumulation,  as 
required  by  Federal  Aviation  Regulations 
Sections  91.527  and  121.629.  [End  of  Note]" 

AFM  Configuration  Deviation  List  Revision 

(3)  Within  72  hours  after  the  effective  date 
of  this  AD,  revise  the  CDL  Appendix  of  the 
FAA-approved  AFM  to  include  the  following 
(this  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM): 

"30-80-01  Triangular  Decal  and  Tuft 
Asisemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
be  missing,  provided: 

(a)  At  least  one  decal  and  tuft  on  each  side 
is  located  along  the  aft  spar  line;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 


wing  is  free  of  ice  by  observing  that  the  tufts 
move  finely. 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  initiated  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 
check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist;  . 
or 

(b)  When  the  ambient  temperature  is  more 
than  50  degrees  F." 

Installation  of  Inspection  Aids 

(4)  Within  30  days  after  the  effective  date 
of  this  AD,  install  inspection  aids  [i.e.,  tufts, 
decals,  mount  pads,  painted  symbols,  and 
paint  stripes)  on  the  inboard  side  of  the 
wings'  upper  surfaces,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  30-59. 
dated-September  18. 1989;  Revision  1,  dated 
January  5,  1990;  or  Revision  2,  dated  August 
15,  1990. 

Note  8:  Operators  should  note  that  certain 
AMOCs  have  been  approved  as  acceptable 
methods  of  compliance  with  paragraph  (i){4) 
of  this  AD.  Information  concerning  such 
AMOCs  may  be  obtained  from  the  Manager, 
Los  Angeles  AGO. 

Installation  of  Overwing  Heater  Blanket  or 
Primary  Upper  Wing  Ice  Detection  System 

(j)  For  airplanes  equipped  with  disabled 
Honeywell  Anti-Ice  Systems  installed  per 
STC  SA6061NM:  Within  3  years  after  May  7, 
2001,  accomplish  the  requirements  of 
paragraph  (j)(l),  (j)(2),  or  (j)(3)  of  this  AD. 

(1)  Install  an  overwing  heater  blanket 
system,  and  install  an  EPD  that  provides  a 
circuit-protection  function  to  the  overwing 
heater  blanket,  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO, 
FAA. 

Note  9:  Installation  of  an  overwing  heater 
blanket  system  and  installation  of  an  EPD 
that  provides  a  circuit-protection  function  to 
the  overwing  heater  blanket,  in  accordancff- 
with  TDG  Aerospace,  Inc.,  SA6042NM,  or 
TDG  Master  Drawing  List  (MDL)  E93-104, 
Revision  R,  dated  October  25.  2000;  is  an 
approved  means  of  compliance  with  the 
requirements  of  paragraph  (j)(l)  of  this  AD. 

(2)  Install  an  overyving  heater  blanket 
system  in  accordance  with  a  method 
approved  by  the  Manager.  Los  Angeles  AGO. 

(3)  Install  an  FAA-approved  primary  upper 
wing  ice  detection  system  in  accordance  with 
a  method  approved  by  the  Manager,  Los 
Angeles  AGO. 

Note  10:  Boeing  (McDonnell  Dougfas)  has 
received  FAA  approval  of  an  acceptable 
primary  upper  wing  ice  detection  system, 
which  is  considered  to  be  an  acceptable 
method  of  compliance  with  the  requirements 
of  paragraph  (j)(3)  of  this  AD  when 
accomplished  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO. 

AFM  Revision 

(k)(l)  For  airplanes  equipped  with  a 
disabled  Hone\'well  Anti-Ice  Systems 
installed  per  STC  SA6061NM:  Prior  to 
further  flight  after  accomplishment  of  the 
installation  required  by  paragraph  (jHl). 
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(j)(2).  or  (i)(3)  of  this  AD.  revise  the 
Limitations  Section  of  the  FAA-approved 
AFM  to  include  the  following  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM): 
"Ice  on  Wing  Upper  Surfaces 

Caution 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  to 
detect  visually.  The  ice  forms  most 
frequently  on  the  inboard,  aft  corner  of  the 
main  wing  tanks.  lEnd  of  Cautionary  Note)". 

(2)  After  accomplishment  of  the 
installation  required  by  paragraph  ())(1)  of 


this  AD  and  this  AFM  revision,  the  AFM 
revisions  and  CDLs  required  by  paragraphs 
(i)(2)  and  (i){3)  of  this  AD  may  be  removed 
from  the  AFM.  and  the  inspection  aids 
required  by  paragraph  (i)(4)  of  this  AD  may 
be  removed  from  the  airplane. 

Alternative  Methods  of  Compliance  (AMOCs) 

(1){1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

(2)  The  following  AMOCs  were  approved 
previously  per  AD  92-03-02,  amendment 
39-8156,  and  are  approved  as  AMOCs  with 
the  indicated  paragraphs  of  this  AD: 

(i)  Installation  of  a  non-skid,  striped 
triangular  symbol  per  Option  5  of  McDonnell 
Douglas  Service  Bulletin  MD80-30-059, 
Revision  4  though  Revision  7.  is  approved  as 


Service  document 


Honeywell  Alert  Service  Bulletin  109XXXX-30-38 
McDonnell  Douglas  Alert  Service  Bulletin  MD8O-30A087 

McDonnell  Douglas  Service  Bulletin  30-59  ..< 

McDonnell  Douglas  Service  Bulletin  30-59  

McDonnell  Douglas  Service  Bulletin  30-59  

McDonnell  Douglas  Service  Bulletin  MD80-3(M)71  

McDonnell  Douglas  Service  Bulletin  MD8O-30-O78 

McDonnell  Douglas  Service  Bulletin  MD80-3O-O90 


Revision  level  < 


Original 
Onginal 
OrigifuJ 

1  

2  

02  

01   .' 

Onginal 


an  AMOC  with  paragraphs  (c)  and  (i)(4)  of 
this  AD;  and 

(ii)  Revision  of  the  Configuration  Deviation 
List  (CDL)  Appendix  of  the  AFM  by  inserting 
a  copy  of  CDL  Appendix,  Section  1,  Page  2  A, 
dated  March  10. 1993.  into  the  AFM,  is 
approved  as  an  AMOC  with  paragraphs  (b) 
and(i){3)ofthis  AD. 

Note  11:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(n)  Unless  otherwise  specified  in  this  AD. 
the  actions  shall  be  done  in  accordance  with 
the  applicable  servicp  document  identified  in 
the  following  table: 


Date 


August  8,  2002 
September  22,  1997 
September  18.  1989 
January  5,  1990 
August  15.  1990 
Febmary  6,  1996 
April  8,  1997 
October  19,  1999 


(1)  The  incorporation  by  reference  of 
Honeywell  Alert  Service  Bulletin  109XXXX- 
30-38,  dated  August  8,  2002,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  November  8.  2002  (67  FR 
65298.  October  24.  2002). 

(2)  The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin  30-59, 
dated  September  18,  1989;  McDonnell 
Douglas  Service  Bulletin  30-59,  Revision  1, 
dated  January  5,  1990;  and  McDonnell 
Douglas  Service  Bulletin  30-59,  Revision  2, 
dated  August  15,  1990;  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  17. 1992  (57  FR  2014, 
January  17, 1992). 

(3)  The  incorporation  by  reference  of  the 
remaining  service  bulletins  listed  in  Table  1 
of  this  AD,  was  ap'proved  previously  by  the 
Directdr  of  the  Federal  Register  as  of  May  7. 
2001  (66  FR  17499,  April  2.  2001). 

(4)  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach.  California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A  (D80(J- 
0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  Suite  700.  Washington.  DC. 


Effective  Date 

(o)  The  effective  date  of  this  amendment 
remains  November  8,  2002. 

Issued  in  Renton,  Washington,  on  March 
11,2003. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-6257  Filed  3-17-03;  8:45  am] 
BILUNQ  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-21-AD;  Anfiendntent 
39-13086;  AD  2003-05-10] 

RiN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF34-3A1,  -3B,  and 
-3B1  TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 


that  is  applicable  to  General  Electric 
Company  (GE)  CF34-3A1,  -3B.  and 
-3B1  turbofan  engines  with  scavenge 
screens  part  numbers  (P/Ns) 
4047T95P01  and  5054T86G02  installed 
in  the  B-sump  oil  scavenge  system.  That 
AD  currently  requires  initial  and 
repetitive  visual  inspections  and 
cleaning  of  the  B-sump  scavenge 
screens.  This  amendment  requires 
initial  and  repetitive  visual  inspections 
and  cleaning  of  the  B-sump  scavenge 
screens  until  a  screenless  ftttitig  is 
installed.  This  amendment  is  prompted 
by  six  reports  of  B-sump  oil  scavenge 
system  failure  causing  engine  in-flight 
shutdowns.  The  actions  specified  by 
this  AD  are  intended  to  prevent  B-sump 
scavenge  screen  blockage  due  to  coking, 
which  could  result  in  ignition  of  B- 
sump  oil  in  the  secondary  air  system, 
fan  drive  shaft  separation,  and 
uncontained' engine  failure. 

DATES:  Effective  April  2,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  2,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  19.  2003. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
21-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  GE 
Aircraft  Engines,  1000  Western  Avenue, 
Lynn,  MA  01910;  Attention:  CF34 
Product  Support  Engineering,  Mail 
Zone:  34017;  telephone  (781)  594-6323; 
fax  (781)  594-0600.  This  information 
may  be  examined,  by  appointment,  at 
the  FAA,  New  England  Region.  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (781)  238-7146; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  On 

September  10,  2001,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  2001-19- 
02,  Amendment  39-12441  (66  FR 
48789,  September  24,  2001),  to  require 
initial  and  repetitive  visual  inspections 
and  cleaning  of  the  B-surap  scavenge 
screens.  That  action  was  prompted  by 
five  reports  of  B-sump  oil  scavenge 
system  failure  causing  engine  in-flight 
shutdowns.  That  condition,  if  not 
corrected,  could  residt  in  ignition  of  B- 
sump  oil  in  the  secondary  air  system, 
fan  drive  shaft  separation,  and 
uncontained  engine  failure.  Since  that 
AD  was  issued,  one  additional  CF34  in- 
flight shutdown  event  associated  with 
B-sump  oil  release  has  occurred  within 
the  original  inspection  interval.  That 
engine  experienced  a  fan  drive  shaft 
separation,  low  pressure  turbine  (LPT) 
stage  3—4  joint  separation,  and  LPT  case 
forward  flange  separation,  resulting  in 
the  release  of  the  entire  LPT  from  the 
engine.  As  a  result  of  this  latest  event, 
this  AD  calls  out  more  restrictive 
repetitive  inspection  intervals  and 
terminating  actions. 


Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  Aircraft 
Engines  (GE)  Alert  Service  Bulletins 
(ASB)  CF34-AL  S/B  79-A0014, 
Revision  3,  dated  January  31,  2003;  and 
ASB  CF34-BJ  S/B  79-A0015,  Revision 
3,  dated  January  31,  2003;  that  describe 
procedures  for  initial  emd  repetitive 
visual  inspections  and  cleaning  of  the  B- 
sump  scavenge  screens.  The  FAA  has 
also  reviewed  and  approved  GE  ASB 
CF34-AL  S/B  79-A0016  and  ASB 
CF34-BJ  S/B  79-A0017,  both  dated  June 
17,  2002,  that  describe  the  procediu^s 
for  introducing  the  screenless  B-sump 
scavenge  fittings  or  for  reworking  to 
eliminate  the  screens  from  the  existing 
scavenge  screen  fittings  located  at  the 
forward  and  aft  end  of  the  lube  and 
scavenge  pump  assembly  thereby 
terminating  the  repetitive  inspections. 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Information 

GE  ASB  CF34-AL  S/B  79-A0014, 
Revision  3,  dated  January  31,  2003, 
recommends,  for  engines  with  more 
than  4,000  hours  time-since  new  (TSN) 
or  more  than  1,000  hours  time-since- 
last-shop- visit  (TSLSV),  initial  visual 
inspections  and  cleaning  of  the  B-sump 
scavenge  screens  "by  the  next  A-check". 
GE  ASB  CF34-BJ  S/B  79-A0015, 
Revision  3,  dated  January  31,  2003, 
recommends,  for  engines  with  more 
than  4,000  hours  TSN  or  more  than 
1,000  hours  TSLSV,  initial  visual 
inspections  and  cleaning  of  the  B-sump 
scavenge  screens  within  300  hours  for 
the  CF34-3A1  engine  modelor  within 
400  hours  for  the  CF34-3B  engine 
model.  However,  this  AD  requires  initial 
visual  inspections  and  cleaning  bf  the  B- 
sump  scavenge  screens  within  500 
hours  after  the  effective  date  of  this  AD. 
The  time  ijitervals  have  been  changed 
from  those  cited  in  the  ASBs  to  provide 
consistency  for  all  engine  models  and  to 
eliminate  die  use  of  aircraft 
maintenance  terminology.  The  times  are 
approximately  equivalent  to  the  A- 
check  intervals. 

GE  ASBs  CF34-AL  S/B  79-A0016, 
dated  June  17,  2002;  and  CF34-BJ  S/B 
79-A0017,  dated  June  17,  2002; 
recommend,  for  engines  with  more  than 
4,000  hoxu-s  TSN  or  more  than  1,000 
hours  TSLSV,  replacement  of  existing 
scavenge  screens  P/Ns  4047T95P01  and 
5054T86G02,  installed  in  the  B-sump  oil 
scavenge  system,  with  screenless  fittings 
"by  the  next  A-check".  However,  this 
AD  requires  installation  of  screenless 
fittings,  or  fittings  that  have  been 
reworked  to  remove  the  screens,  in  the 
B-sump  oil  scavenge  system  within  400 
hours  after  the  effective  date  of  this  AD. 


The  installation  requirement  has  been 
changed  from  that  cited  in  the  ASBs  to 
eliminate  the  use  of  aircraft 
maintenance  terminology.  The  time  is 
approximately  equivalent  to  the  A- 
check  interval. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  otiier  GE  CF34-3A1,  -3B, 
and  -3Bl  turbofan  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  B-sump  scavenge  screen 
blockage  due  to  coking,  which  could 
residt  in  ignition  of  B-sump  oil  in  the 
secondary  air  system,  fan  drive  shaft 
separation,  and  imcontained  engine 
failiue.  This  AD  requires: 

•  Initial  visual  inspection  and 
cleaning  of  the  scavenge  screens.  P/Ns 
4047T95P01  and  5054T86G02,  installed 
in  the  B-sump  oil  scavenge  system. 

•  Repetitive  visual  inspection  and 
cleaning  of  the  scavenge  screens,  P/Ns  . 
4047T95P01  and  5054T86G02.  installed 
in  the  B-sump  oil  scavenge  system,    . 
within  200  hours  time-since-last 
inspection  (TSLI)  if  no  coking  is  found. 

•  Repetitive  visual  inspection  and 
cleaning  of  the  scavenge  screens,  P/Ns 
4047T95P01  and  5054T86G02.  installed 
in  the' B-sump  scavenge  system,  within 
100  hours  TSLI  if  any  coking  is  foimd. 

•  Replacement  of  existing  scavenge 
screens,  P/Ns  4047T95P01  and 
5054T86G02,  installed  in  the  B-sump  oil 
scavenge  system,  with  screenless  fittings 
within  400  hoius  after  the  effective  date 
of  this  AD. 

The  actions  must  be  done  in 
accordance  with  the  service  bulletins 
described  previously. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regidation.  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conunents  are 
invited  on  this  nde.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
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the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments  _ 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-21-AD."  The 
postcard  will  be  date  stamped  and 
retiu-ned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 


that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  ft'om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [AiiMnded] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12441  (66  FR 
48789.  September  24.  2001)  and  by 
adding  a  new  airworthiness  directive. 
Amendment  39-13086.  to  read  as 
follows: 

2003-05-10    General  Electric  Company: 

Amendment  39-13086.  Docket  No. 


2001-NE-21-AD.  Supersedes  AD  2001- 
19-02,  Amendment  39-12441. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  General  Electric 
Company  (GE)  CF34-3A1,  -38,  and  -3Bl 
turbofan  engines  with  scavenge  screens  part 
numbers  (P/Ns)  4047T95P01  and 
5054T86G02  installed  in  the  B-sump  oil 
scavenge  system.  These  engines  are  installed 
on,  but  not  limited  to.  Bombardier  Inc. 
(Canadair)  Model  CL-600-2A12,  CL-600- 
2B16,  and  CL-600-2B19  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  B-sump  scavenge  screen 
blockage  due  to  coking,  which  could  result 
in  ignition  of  B-sump  oil  in  the  secondary  air 
system,  fan  drive  shaft  separation,  and 
uncontained  engine  failure,  do  the  following: 

Initial  Inspection  and  Cleaning  of  B-sump 
Screens 

(a)  Perform  an  initial  visual  inspection  and 
cleaning  of  scavenge  screens,  P/Ns 
4047T95P01  and  5054T86G02,  installed  in 
the  B-sump  oil  scavenge  system,  in 
accordance  with  Paragraphs  3A  through  3B 
of  the  Accomplishment  Instructions  of  GE 
Aircraft  Engines  (GE)  Alert  Service  Bulletin 
(ASB)  CF34-AL  S/B  79-A0014,  Revision  3, 
dated  January  31,  2003;  or  ASB  CF34-BI  S/ 
B  79-A0015,  Revision  3,  dated  January  31. 
2003;  and  the  following  table: 


Initial  Inspection  and  Cleaning  Schedule 


Engine  hours  time-since-new  (TSN)  or  time-since-last-shop-visit  (TSLSV) 


(1)  Fewer  than  4.000  hours  TSN  or  fewer  than  4.000'hours  TSLSV  if  it  can  be  confirmed  that 
both  the  B-sump  scavenge  screens  were  cleaned  and  the  B-sump  and  combustor  franoe 
(strut  tubes)  were  removed  from  the  engir>e  and  cleaned  at  ttiat  prior  shop  visit. 

(2)  Fewer  than  1,000  hours  TSLSV  if  it  can  NOT  be  confimied  that  both  the  B-sump  scavenge 
screens  were  cleaned  and  the  B-sump  and  combustor  frame  (strut  tubes)  were  removed 
from  the  engine  and  cleaned  at  that  phor  shop  visit. 

(3)  4,000  hours  or  greater  TSN  or  4,000  hours  or  greater  TSLSV  it  it  can  be  confirmed  that 
both  the  B-sump  scavenge  screens  were  cleaned  and  the  B-sump  and  combustor  frame 
(strut  tubes)  were  removed  from  the  engine  and  cleaned  at  that  prior  shop  visit,  or  1,000 
hours  or  greater  TSLSV  if  it  can  NOT  be  confirmed  that  both  the  B-sump  scavenge  screens 
wore  cleaned  and  the  B-sump  and  combustor  frame  (strut  tubes)  were  removed  from  the  en- 
gine and  cleaned  at  that  prior  shop  visit. 


Inspect  and  dean 


Before  4.000  hours  TSN  or  TSLSV. 


Before  1.000  hours  TSLSV. 


Within  500  hours  tinrte-in-service  (TIS)  after  the 
effective  date  of  this  AD. 


Repetitive  Inspections  and  Qeaning 

(b)  Perform  repetitive  visual  inspections 
and  cleaning  of  scavenge  screens,  P/Ns 


4047T95P01  and  5054T86G02.  installed  in 
the  B-sump  oil  scavenge  system,  in 
accordance  with  Paragraphs  3A  through  38 
of  the  Accomplishment  Instructions  of  GE 


ASB  CF34-AL  S/B  79-A0014,  Revision  3, 
dated  January  31,  2003;  and  ASB  CF34-BJ  S/ 
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B  79-A0015,  Revision  3,  dated  January  31, 
2003;  and  the  following: 

(1)  At  inteiSrals  not  to  exceed  200  hours 
time-since-last-inspection  (TSLI),  if  no  coke 
is  found  in  screens  during  initial  or  any  prior 
inspections,  or 

(2)  At  intervals  not  to  exceed  100  hours 
TSLI,  if  coke  is  found  in  screens  during 
initial  or  any  prior  inspections. 

Terminating  Actions 

(c)  Within  400  hours  TIS  after  the  effective 
date  of  this  AD,  install  new  screenless  fittings 
or  fittings  that  have  been  reworked  to  remove 
the  screens,  in  the  B-sump  oil  scavenge 
system,  in  accordance  with  GE  ASB  CF34- 
AL  S/B  79-A0016,  dated  June  17,  2002;  or 


ASB  CF34-BI  S/B  79-A0017.  dated  June  17, 
2002.  This  constitutes  terminating  action  to 
the  inspections  required  in  paragraph  (b)  of 
this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by,  the  Manager,  Engine 
Certification  Office.  Operators  must  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  Hight  permits  may  be  issued  ip 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(0  The  inspections,  rework,  or 
replacements  must  be  done  in  accordance 
with  the  following  GE  Aircraft  Engines 
(GEAE)  Alert  Service  Bulletins  (ASBs): 


Document  No. 

Pages 

Revision 

Date 

ASB  CF34-AL  S/B  79-A0014  Total  pages:  10 

ASB  CF34-BJ  S/B  79-A0015  Total  pages:  9 

ASB  CF34-AL  S/B  79-A0016  Total  pages:  12  

All 
All 
All 
All 

3  .'. 

3 

Original 

Original 

January  31 ,  2003. 
January  31 ,  2003. ' 
June  17,  2002. 

ASB  CF34-BJ  S/B  79-A0017  Total  pages:  11 

June  17,2002.- 

.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  GE  Aircraft  Engines,  1000  Western 
Avenue,  Lynn,  MA  01910;  Attention:  CF34 
Product  Support  Engineering,  Mail  Zone: 
34017;  telephone  (781)  594-6323;  fax  (781) 
594-0600.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
April  2,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
March  6,  2003. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-6044  Filed  3-17-03;  8:45  am) 

BILLmC  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-54-AD;  Amendment 
39-13087;  AD  2003-05-11] 

RIN  2120-AA64 

Airworthiness  Directh^es;  Bell 
Helicopter  Textron  Canada  Model  407 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  emergency  airworthiness 
directive  (EAD),  which  was  sent 
previously  to  all  known  U.S.  owners 
and  operators  of  Bell  Helicopter  Textron 
Canada  (Bell)  helicopters  by  individual 
letters.  That  EAD  requires  a  visual  check 
to  ensure  that  the  two  swashplate  drive 
link  cup  washers  (cup  washers)  are 
installed  correctly.  If  a<:up  washer  is 
installed  incorrectly,  removing  and 
replacing  the  swashplate  outer  ring, 
each  cup  washer,  bearing  and  liner,  and 
drive  liiik  where  the  cup  washer  was 
installed  incorrectly  are  also  required. 
This  amendment  requires  the  same 
actions  as  the  existing  EAD.  but  clarifies 
that  only  the  visual  check  may  be 
performed  by  the  owner/operator.  This 
amendment  is  prompted  by  two 
reported  failures  of  the  stud  portion  of 
the  swashplate  drive  link.  The  actions 
specified  by  this  AD  are  intended  to 
detect  an  incorrectly  installed  cup 
washer,  which  could  limit  the  travel  of 
the  swashplate  outer  ring  and  lead  to 
failxue  of  the  stud  portion  of  the 
swashplate  drive  link,  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  April  2,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  2, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  19,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
54-AD,  2601  Meacham  Blvd.,  Room 


663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following^ 
address:  9-asw-adcomments@faa.gov. 

The  applicable  service  information 
may  be  obtained  from  Bell  Helicopter 
Textron  Canada,  12.800  Rue  de  I'Avenir. 
Mirabel.  Quebec  J7J1R4.  telephone  (450) 
437-2862  or  (800)  363-8023,  fax  (450) 
433-0272.  This  iriformatioh  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Coiuisel,  Southwest  Region. 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC.  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Miles,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
Group,  Fort  Worth,  Texas  76193-0111. 
telephone  (817)  222-5122,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  On 

November  13,  2002,  the  FAA  issued 
EAD  2002-23-51  to  require,  before 
further  flight,  a  visual  check  to  ensure 
that  the  two  cup  washers  are  installed 
correctly.  If  either  cup  washer  is 
installed  incorrectly,  removing  and 
replacing  the  swashplate  outer  ring, 
each  cup  washer,  bearing  and  liner,  and 
drive  link  where  the  cup  washer  was 
installed  incorrectly  are  also  required. 
That  action  was  prompted  by  two 
reported  failures  of  the  stud  portion  of 
the  swashplate  drive  link.  One  or  both 
cup  washers  may  have  been  installed 
incorrectly.  The  requirements  of  that 
EAD  are  intended  to  detect  an 
incorrectly  installed  cup  washer,  which 
could  limit  the  travel  of  the  swashplate 
6uter  ring  and  lead  to  failure  of  the  stud 
portion  of  the  swashplate  drive  link. 
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and  subsequent  loss  of  control  of  the 
helicopter. 

Bell  has  issued  Bell  Helicopter 
Textron  Alert  Service  Bulletin  No.  407- 
02-55.  dated  October  29.  2002,  which 
describes  procedures  for  a  one-time 
visual  check  of  both  cup  washers  to 
ensure  that  they  are  correctly  installed. 
The  check  must  be  accomplished  before 
each  flight.  Transport  Canada  classified 
this  alert  service  bulletin  as  mandatory 
and  issued  AD  No.  CF-2002-46.  dated 
November  6.  2002.  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Canada. 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  Transport  Canada 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  issuance  of  that  EAD,  the 
FAA  determined  that  the  paragraphs  in 
the  AD  should  be  restructured  to  clarify 
that  only  the  visual  check  may  be 
performed  by  an  owner/operator. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Bell  Model  407 
helicopters  of  the  same  type  design,  this 
AD  supersedes  EAD  2002-23-51  to 
require  the  same  actions  as  the  existing 
EAD — a  visual  check  of  the  two  cup 
wa$hers:  if  a  cup  washer  is  installed 
incorrectly,  remove  and  replace  the 
swashplate  outer  ring,  part  number  (P/ 
N)  406-010-411-117.  each  cup  washer. 
P/N  406-010-412-101,  bearing  and 
liner,  P/N  406-010-417-101.  and  drive 
link.  P/N  406-010-^26-101.  where  the 
cup  washer  was  installed  incorrectly. 
This  AD  reorganizes  the  intended 
requirements  of  the  existing  EAD.  The 
actions  must  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  controllability  and  structural 
integrity  of  the  helicopter.  Therefore, 
the  visual  check  and  replacements,  if 


necessary,  are  required  before  further 
flight  and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  294 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  0.5  work  hours  per 
helicopter  to  accomplish  the  visual 
checks  and  12  work  hoiirs  per 
helicopter  to  replace  certain  parts,  as 
necessary,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $17,549 
per  helicopter.  Based  on  these  figiires, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $5,379,906. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety.  .    , 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD),  Amendment  39-13087,  to  read  as 
follows: 

2003-05-11     Bell  Helicopter  Textron 
Canada:  Amendment  39-13087. 

Docket  No.  2002-SW-54-AD.  Supersedes 
Emergencv  AD  2002-23-51,  Docket  No. 
2002-SW-51-AD. 

Applicability:  Model  407  helicopters,  serial 
numbers  53000  through  53538,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  detect  an  incorrectly  installed 
swashplate  drive  link  cup  washer  (cup 
'washer),  which  could  limit  the  travel  of  the 
swashplate  outer  ring  and  lead  to  failure  of 
the  stud  portion  of  the  swashplate  drive  link, 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Visually  check  both  cup  washers,  part 
number  (P/N)  406-010-412-101,  for  correct 
installation  in  accordance  with  Figure  1  of 
this  AD.  If  both  cup  washers  are  installed 
correctly,  no  further  action  is  required.  This 
visual  check  may  be  performed  by  an  owner/ 
operator  (pilot)  holding  at  least  a  private  pilot 
certificate,  and  must  be  entered  into  the 
aircraft  records  showing  compliance  with 
this  paragraph  in  accordance  with  sections 
43.11  and  91.417(a)(2)(v)  of  the  Federal 
Aviation  Regulations  (14  CFR  sections  43.11 
and  91.417(a)(2)(v)).  See  the  following  Figure 
1: 

BILUNG  COOE  4910-1 3-P 
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Figure  1.  Correct  cup  washer  direction,  installation  of 


(b)  If  a  cup  washer  is  installed  incorrectly, 
remove  and  replace  the  swashplate  outer 
ring,  each  cup  washer,  bearing  and  liner,  and 
drive  link  where  the  cup  washer  was 
installed  incorrectly.  Replace  these  parts  in 
accordance  with  Fart  II  of  the 
Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Alert  Service  Bulletin  No. 
407-02-55,  dated  October  29,  2002. 


Note  2:  In  Part  II,  step  3.a.  of  the  alert 
service  bulletin,  the  swashplate  is  incorrectly 

referenced  as  item  10  of  Figure  1.  The         ^ 

reference  should  state  item  11. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 


Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group.        t 
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(d)  Special  flight  permits  will  not  be 
issued. 

(e)  The  removals  and  replacements,  if 
necessary,  shall  be  done  in  accordance  with 
the  Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Alert  Service  Bulletin  No. 
407-02-55,  dated  October  29,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51  Copies  may  be  obtained  from  Bell 
Helicopter  Textron  Canada,  12,800  Rue  de 
i'Avenir,  Mirabel,  Quebec  I7I1R4,  telephone 
(450)  437-2862  or  (800)  363-8023,  fax  (450) 
433-0272.  Copies  may  be  inspected  at  FAA, 
Office  of  the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 

■700,  Washington.  DC. 

(0  This  amendment  becomes  effective  on 
April  2,  2003. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2002-46,  dated  November  6,  2002. 

Issued  in  Fort  Worth,  Texas,  on  March  6, 
2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  03-61.36  Filed  3-17-03;  8:45  am] 
MLUNO  CODE  491»-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NIA-53-AD;  Amendment 
39-13085;  AD  2003-05-09] 

RIN2120-AA64 

Airworthiness  Directives;  Dassault 
Model  Falcon  2000  and  Mystere-Falcon 
900  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMIMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Dassault  Model  Falcon 
2000  and  Mystere-Falcon  900  series 
airplanes.  This  action  requires  a  one- 
time inspection  to  detect  discrepant 
wires  in  the  fire  control  panel  for  the 
engines  and  auxiliary  power  unit  (APU), 
and  corrective  action  if  necessary.  This 
action  is  necessary  to  ensure  that  the 
correct  wires  are  installed  in  the  fire 
control  panel  so  that  the  flight  crew  can 
activate  the  fire  extinguishers  in  the 
event  of  an  engine  or  APU  fire.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  April  2.  2003. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  17.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  2003-NM- 
53-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcominent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-53-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1' Aviation  Civile 
(DCAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  Dassault  Model  Falcon  2000 
and  Mystere-Falcon  900  series 
airplanes.  Typically  during  routine 
maintenance,  continuity  checks  are 
performed  on  the  fire  extinguishers  and 
the  fire  control  panel  for  the  engines 
and  auxiliary  power  unit  (APU). 
Following  these  checks,  the  selector 
switches  on  the  fire  control  panel  are 
secured  with  copper  snap  wires  that 
will  readily  break  away,  allowing  the 
switch  to  activate  the  extinguishers.  The 
DCAC  advises  that  the  maintenance 
manuals  for  these  airplanes  had 
incorrectly  specified  that  the  selector 
switches  be  secured  with  lock  wires, 
rather  than  breakaway  (snap)  copper 
wires.  Use  of  incorrect  wires  could 
result  in  the  flight  crew  being  unable  to 
activate  the  fire  extinguishers  in  the 
event  of  an  engine  or  APU  fire. 

Explanation  of  Relevant  Service 
Information 

Dassault  Maintenance  Manual 
sections  26-201  (for  Model  Falcon  2000 


series  airplanes)  and  26-203  (for  Model 
Mystere-Falcon  900  series  airplanes) 
provide  instructions  for  checking  the 
correct  operation  of  the  fire  extinguisher 
control  switches.  The  manufacturer  has 
revised  these  sections  of  the 
maintenance  manuals  to,  among  other 
things,  correctly  identify  the  wires  for 
installation  on  the  fire  control  panel. 
The  revisions  are  dated  February  2003. 
The  DGAC  issued  French  telegraphic 
airworthiness  directive  T20O3-O84(B), 
dated  February  12.  2003.  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  France  by  mandating 
immediate  checks  for  lock  wires  in  the 
fire  control  panel  and  replacement  of 
lock  wires  with  snap  wires. 


FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United  ~ 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  ensure 
that  the  correct  wires  are  installed  in  the 
fire  control  panel  so  that  the  flight  crew 
can  activate  the  fire  extinguishers  in  the 
event  of  an  engine  or  APU  fire.  This  AD 
requires  a  one-time  general  visual 
inspection  to  detect  discrepant  (lock) 
wires,  and  replacement  of  lock  wiies 
with  snap  wires. 

Differences  Between  This  AD  and  the 
French  Airworthiness  Directive 

The  French  airworthiness  directive 
mandates  that  operators  check  for 
discrepant  wires  before  the  next  flight. 
The  FAA  recognizes  the  unsafe 
condition  presented  by  this  situation 
but  finds  that  an  8-day  compliance  time 
is  adequate  in  consideration  of  the 
safety  implications,  the  average 
utilization  rate  of  the  affected  fleet,  the 
practical  aspects  of  scheduling  an 
orderly  inspection  of  the  fleet,  and  the 
availability  of  required  replacement 
parts.  The  FAA  cannot  justify  the 
significant  economic  impact  on 
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operators  that  would  occiu  if  airplanes 
were  to  be  grounded  by  a  required 
inspection  before  further  fli^t. 
Therefore,  in  light  of  all  of  these  factors, 
the  FAA  has  determined  that  the  8-day 
compliance  time  represents  an 
appropriate  interval  in  which  to  inspect 
the  wires  in  a  timely  maimer  within  the 
fleet  and  still  maintain  an  adequate 
level  of  safety. 

The  DGAC  identifies 
"MS20995CY15"  as  one  of  the 
standards  that  identifies  the  correct 
wires  for  the  fire  control  panel 
described  in  this  AD.  The  FAA  has 
learned  that  that  document  has  been 
canceled  and  replaced  by  National 
Aerospace  Standard  NASM20995CY15. 
which  is  listed  in  paragraph  (a)  of  this 
AD. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  comlnenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 

format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both,  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-53-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediu-es.  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2003-05-09    Dassault  Aviation: 

Amendment  39-13085.  Docket  2003- 
NM-53-AD. 

Applicability:  All  Model  Falcon  2000  and 
Mystere-falcon  900  series  aiqilanes, 
■  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For  ' 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  correct  wires  are 
installed  on  the  fire  control  panel  so  that  the 
flight  crew  is  able  to  activate  the  fire 
extinguishers  in  the  event  of  a  fire, 
accomplish  the  following: 

Inspection 

(a)  Within  8  days  after  the  effective  date  of 
this  AD,  perform  a  general  visual  inspection 
of  the  wires  on  the  fire  control  panel  to 
determine  if  they  are  identified  in  the  norms 
specified  in  Norme  frangaise  NF  L  23-321, 
dated  September  2000;  or  National  Aerospace 
Standard  NASM20995CY15.  dated  April 
1998.  Before  further  Hight,  replace  lock  wires 
with  snap  wires  that  are  listed  in  either  the 
NFL  or  NASM  standard,  as  specified  in 
Maintenance  Manual  section  26-201,  dated 
February  2003  (for  Model  Falcon  2000  series 
airplanes);  or  section  26-203,  dated  February 
2003  (for  Model  Mystere-Falcon  900  series 
airplanes). 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obyious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  s[>ecified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  Lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Operators  shall  submit  their  requests  through 
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an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Brdnch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  PermiU 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  telegraphic  airworthiness  directive 
T2003-084(B),  dated  February  12,  2003. 

Effective  Date 

(d)  This  amendment  becomes  effective  on 
April  2,  2003. 

Issued  in  Ronton,  Washington,  on  March  6, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  03-6261  Filed  3-17-03;  8:45  am) 

aiLLMQ  CODE  4910-13-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-200a-14243;  AirspwM 
Docket  No.  03-ACE-3] 

Revocation  of  Class  E  Airspace; 
Brooldleid,  MO 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  connrmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 

effective  date  of  the  direct  final  rule 

which  revokes  Class  E  airspace  at 

Brookfield,  MO. 

EFFECTIVE  DATE:  0901  UTC,  April  17. 

2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration.  901  Locust, 
Kansas  City.  MO  64106;  telephone: 
(816)  329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  January  28,  2003  (68  FR 
4097).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 


public  comment.  This  direct  fiBal  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
April  17.  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  March  3, 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-6425  Filed  3-17-03;  8:45  am) 
BtLUNO  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

15  CFR  Part  902 

50  CFR  Part  648 

DockM  No.  021122284-3056-03  ;  I.D. 
110602A] 

RIN  0648-AQ30 

Fisheries  of  the  Northeastern  United 
States;  Scup  Fishery;  Gear  Restricted 
Area  (GRA)  Exemption  Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  NMFS  announces  the 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  and  effectiveness  of 
a  coUection-of-information  requirement 
for  a  GRA  Exemption  Program,  whereby 
interested  participants  must  contact 
NMFS  to  request  authorization  to 
participate  in  the  program.  This  final 
rule  also  codifies  the  OMB  control 
number.  The  intent  of  this  final  rule  is 
to  inform  the  public  of  the  effectiveness 
of  the  coUection-of-information 
requirements  and  publish  its  related 
OMB  control  number. 
DATES:  Effective  March  18,  2003. 

ADDRESSES:  Any  comments  regarding 
burden-hour  estimates  for  coUection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  Patricia 
Kurkul,  Regional  Director,  Northeast 
Regional  Office,  NMFS,  One  Blackburn 
Drive,  Gloucester,  MA  01930.  and  to  the 
Office  of  Information  and  Regulatory 


Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503  (ATTN: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  Fishery  Policy 
Analyst,  (978)  281-9279,  fax  (978)  281- 
9135,  e-mail 
sarah.mdaughlin@noaa.gov. 

SUPPI.EMENTARY  INFORMATION:  On 
January  2,  2003  (68  FR  60),  NMFS 
published  a  final  rule,  that  promulgated 
a  regulatory  amendment,  under  the 
Summer  Flounder.  Scup.  and  Black  Sea 
Bass  Fishery  Management  Plan  (FMP), 
codifying  requirements  of  the  GRA 
Exemption  Program.  Section  648.122(d) 
of  that  final  rule  contains  a  collection- 
of-information  requirement  for  any 
vessel  that  is  subject  to  the  provisions 
of  the  Southern  and  Northern  GRAs. 
Such  vessel  must  telephone  the  NMFS 
Northeast  Region  Permits  Office  (at  978- 
281-9370)  if  any  portion  of  a  trip  will 
be  in  a  GRA.  to  request  a  Scup  GRA 
Exemption  Program  Authorization. 
Delayed  effectiveness  of 
§§  648.14(a)(122).  648.14(a)(127). 

-648.122(a).  648.122(b).  and  648.122(d) 
was  announced  in  the  January  2.  2003, 
final  rule,  pending  OMB  approval  of  the 
program  enrollment  procedures.  On 
February  6,  2003,  OMB  approved  the 
coUection-of-information  requirement 
under  OMB  control  number  0648-0469. 

NOAA  codifies  its  OMB  control 
numbers  for  information  collection  at  15 
CFR  part  902.  Part  90^  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  NOAA  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  This 
final  rule  codifies  OMB  control  number 
0648-0469  for  §§  648.14(a)(122), 
648.14(a)(127),  648.122(a),  648.122(b). 
and  648.122(d).  Under  NOAA 
Administrative  Order  205-1 1 ,  dated 
December  17,  1990,  the  Under  Secretary 

.  for  Oceans  and  Atmosphere,  NOAA  has 
delegated  to  the  AA  the  authority  to  sign 
material  for  publication  in  the  Federal 
Register. 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA)  finds,  pursuant 
to  5  U.S.C.  553(b)(B)  that  it  is 
imnecessary  to  provide  for  prior  notice 
and  opportunity  for  public  comment 
because  this  is  a  non-discretionary,  non- 
substantive administrative  provision, 
which  merely  announces  an  OMB 
control  number.  This  rule  codifies  the 
approvals  (i.e..  control  numbers)  by 
OMB  for  collection  of  information 
requirements  in  §§648.14(a)(122), 
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648.14(a)(127).  648.122(a).  648.122(b). 
and  648.122(d).  Accordingly,  good 
cause  exists  to  waive  notice  and 
comment.  Furthermore,  because  this  is 
a  non-substantive  rule,  pursuant  to  5 
U.S.C.  553(d),  this  final  rule  is  not 
subject  to  the  30-day  delay  in 
effectiveness. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  imless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  public  reporting  btuden  for  this 
collection  of  information  is  estimated  to 
average  approximately  2  minutes  per 
vessel  (twice  a  year).  The  estimated 
response  time  includes  the  time  needed 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  coUectioii 
of  information.  Send  comments 
regarding  these  reporting  biu-den 
estimates  or  any  other  aspect  of  the 
collection-of-information,  including 
suggestions  for  reducing  the  biu"den,  to 
NMFS  and  OMB  (see  ADDRESSES). 

Lirt  of  Subjects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  648 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  12.  2003. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  15  CFR  part  902.  chapter  DC 
is  amended  as  follows: 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  350  et  seq. 

2.  In  §  902.1,  the  table  in  paragraph  (b) 
under  50  CFR  is  amended  by  adding 
new  entries  for  648.14  and  648.122,  in 
numerical  order,  to  read  as  follows: 

§  902.1    OMB  Control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 


CFR  part  or  section  where  the 
information  coflection  require- 
ment is  located 

Current 
OMB  con- 
trol num- 
ber (all 
numbers 
begin  with 
0648-) 

•                             • 

* 

• 

• 

50  CFR 

*                                 • 

• 

* 

• 

648.14 

•                                • 

• 

* 

-0469 

* 

648.122 

•                             • 

* 

• 

-0469 

• 

(b)**  * 


[FR  Doc.  03-6471  Filed  3-17-03;  8:45  am) 
BILUNG  CODE  3510-22-S 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TO  9049] 

RIN  1545-BA50 

Amendments  to  Rules  for 
Determination  of  Basis  of  Partner's 
Interest;  Special  Rules 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regidations  relating  to  special  rules  on 
determination  of  basis  of  a  partner's 
interest  under  section  705.  The  final 
regulations  are  necessary  to  coordinate 
sections  705  and  1032. 
DATES:  Effective  Date:  These  regulations 
are  effective  March  18,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.705-2(e). 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  (MacMillan)  Campbell  or 
Rebekah  A.  Myers  (202)  622-3050  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  29,  2002.  the  Treasury 
Department  and  the  IRS  published  final 
regulations  (TD  8986;  2002-16  l.R.B. 
780)  under  section  705  of  the  Internal 
Revenue  Code  (Code)  in  the  Federal 
Register  (67  FR  15112).  Those  final 
regulations  provide  guidance  on  the 
coordination  of  sections  705  and  1032 
in  situations  where  a  corporation 
acquires  an  interest  in  a  partnership  that 
holds  stock  in  that  corporation,  a 
section  754  election  is  not  in  effect  with 
respect  to  the  partnership  for  the  taxable 


year  in  which  the  corporation  acquires 
the  interest,  and  the  partnership  later 
sells  or  exchanges  the  stock.  During  the 
development  of  those  final  regulations, 
the  Treasiyy  Department  and  the  IRS 
considered  other  issues  related  to  the 
coordination  of  sections  705  and  1032. 
Accordingly,  also  on  March  29,  2002, 
the  Treasury  Department  and  the  IRS 
published  proposed  regulations  (REG— 
167648-01;  2002-16  l.R.B.  790)  to  revise 
the  final  regulations  contained  in 
§  1.705-2  of  26  CFR  part  1  in  the 
Federal  Register  (67  FR  15132).  No 
written  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking,  and  no  public  hearing  was 
requested  or  held.  The  proposed 
regulations  are  adopted  as  revised  by 
this  Treasury  decision. 

Explanation  of  Provisions  r-...^ 

1 .  Overview  of  Proposed  Regulations 

The  proposed  regulations  apply  to 
situations  where  a  corporation  owns  a 
direct  or  indirect  interest  in  a 
partnership  that  owns  stock  in  that 
corporation,  the  partnership  distributes 
money  or  other  property  to  another 
partner  and  that  partner  recognizes  gain 
on  the  distribution  diuing  a  year  in 
which  the  partnership  does  not  have  an 
election  under  section  754  in  effect,  and 
the  partnership  subsequently  sells  or 
exchanges  the  stock.  As  stated  in  the 
preamble  to  the  proposed  regidations,  in 
these  situations  it  may  be  inconsistent 
with  the  intent  of  sections  705  and  1032 
to  increase  the  basis  of  the  corporation's 
partnership  interest  by  the  full  amoimt 
of  any  gain  resulting  from  the 
partnership's  sale  or  exchange  of  the 
stock  which  is  not  recognized  by  the 
corporation  under  section  1032. 

Accordingly,  the  proposed  regulations 
revise  the  purpose  statement  of  §  1.705- 
2(a)  to  take  into  accoimt  situations 
involving  such  partnership 
distributions.  The  proposed  regulations 
provide  a  specific  nde  implementing 
the  revised  piupose  in  single 
partnership  cases.  The  proposed 
regulations  also  revise  §  1.705-2(c)  to 
clarify  that  the  tiered  partnerships  rule 
applies  to  situations  involving  such 
partnership  distributions. 

In  addition,  the  proposed  regulations 
clarify  that  references  in  the  regulations 
to  stock  of  a  corporate  partner  include 
any  position  in  stock  of  a  corporate 
partner  to  which  section  1032  applies. 

2.  Revisions  in  Final  Regulations 

These  final  regulations  follow  the 
proposed  regulations  but  extend  the 
rules  of  the  proposed  regulations  to 
situations  where  a  corporation  owns  a 
direct  or  indirect  interest  in  a 
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partnership  that  owns  stock  in  that 
corporation,  the  partnership  distributes 
money  or  other  property  to  another 
partner  and  that  partner  recognizes  loss 
on  the  distribution  or  the  basis  of  the 
property  distributed  to  that  partner  is 
adjusted  during  a  year  in  which  the 
partnership  does  not  have  an  election 
under  section  754  in  effect,  and  the 
partnership  subsequently  sells  or 
exchanges  the  stock.  The  revisions 
provide  a  more  consistent  approach, 
and  better  conform  these  final 
regulations  to  the  final  regulations 
issued  on  March  29.  2002  under  section 
705  (TD  8986;  2002-16  I.R.B.  780). 

3.  Effective  Date 

The  final  regulations  apply  with 
respect  to  sales  or  exchanges  of  stock 
occurring  on  or  after  March  18.  2003, 
except  that  paragraph  (d)  applies  with 
respect  to  sales  or  exchanges  of  stock 
occurring  on  or  after  March  29,  2002. 

Special  Analyses  * 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Barbara  (MacMillan) 
Campbell  of  the  Office  of  the  Associate 
Chief  Counsel  (Passthroughs  and 
Special  Industries).  However,  personnel 
from  other  offices  of  the  IRS  and  the 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  Taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 


PART  1-4NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Par.  2.  Section  1.705-1  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

§  1 .705-1    Determination  of  basis  of 
partner's  interast. 

(a)*  *  * 

(7)  For  basis  adjustments  necessary  to 
coordinate  sections  705  and  1032  in 
certain  situations  in  which  a 
partnership  disposes  of  stock  or  any 
position  in  stock  to  which  section  1032 
applies  of  a  corporation  that  holds  a 
direct  or  indirect  interest  in  the 
partnership,  see  §  1.705-2. 

*  •        •        *        • 

Par.  3.  Section  1.705-2  is  amended  as 
follows: 

1.  Paragraph  (a)  is  amended  by  adding 
a  new  sentence  after  the  third  sentence. 

2.  Paragraph  (b)(2)  is  added. 

3.  Paragraph  (c)(1)  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph. 

4.  Paragraph  (d)  is  added. 

5.  Paragraph  (e)  is  revised. 

The  additions  and  revision  read  as 
follows: 

§  1 .705-2    Basis  adjustments  coordinating 
swtkNM  705  and  1032. 

(a)  •  *  *  Similarly,  in  situations 
where  a  section  754  election  was  not  in 
efi^ect  for  the  year  in  which  a 
partnership  distributes  money  or  other 
property  to  another  partner  and  that 
partner  recognizes  gain  or  loss  on  the 
distribution  or  the  basis  of  the  property 
distributed  to  that  partner  is  adjusted, 
the  remaining  partners'  ^nside  basis  and 
outside  basis  may  not  be  equal.  *  *  * 

•  •        •        •        * 

(2)  Required  adjustments  relating  to 
distributions,  (i)  This  paragraph  (b)(2) 
applies  in  situations  where  a 
corporation  owns  a  direct  or  indirect 
interest  in  a  partnership  that  owns  stock 
in  that  corporation,  the  partnership 
distributes  money  or  other  property  to 
another  partner  and  that  partner 
recognizes  gain  or  loss  on  the 
distribution  or  the  basis  of  the  property 
distributed  to  that  partner  is  adjusted 
during  a  year  in  which  the  partnership 
does  not  have  an  election  under  section 
754  in  effect,  and  the  partnership 
subsequently  sells  or  exchanges  the 
stock.  In  these  situations,  the  increase 
(or  decrease)  in  the  corporation's 
adjusted  basis  in  its  partnership  interest 
resulting  from  the  sale  or  exchange  of 


the  stock  equals  the  amount  of  gain  (or 
loss)  that  the  corporate  partner  would 
have  recognized  (absent  the  application 
of  section  1032)  if,  for  the  year  in  which 
the  partnership  made  the  distribution,  a 
section  754  election  had  been  in  effect. 

(ii)  The  provisions  of  this  paragraph 
(b)(2)  are  illustrated  by  the  following 
example: 

Example,  (i)  A,  B,  and  corporation  C  form 
partnership  PRS.  A  and  B  each  contribute 
$10,000  and  C  contributes  520,000  in 
exchange  for  a  partnership  interest.  PRS  has 
no  liabilities.  PRS  purchases  stock  in  " 

corporation  C  for  $10,000.  which  appreciates 
in  value  to  $70,000.  PRS  distributes  $25,000 
to  A  in  complete  liquidation  of  A's  interest 
in  PRS  in  a  year  for  which  an  election  under 
section  754  is  not  in  effect.  PRS  later  sells  the 
C  stock  for  $70,000.  PRS  realizes  a  gain  of 
$60,000  on  the  sale  of  the  C  stock.  C's  share 
of  the  gain  is  $40,000.  Under  section  1032. 
C  does  not  recognize  its  share  of  the  gain. 

(ii)  Normally,  C  would  be  entitled  to  a 
$40,000  increase  in  the  basis  of  its  PRS 
interest  for  its  allocable  share  of  PRS's  gain 
from  the  sale  of  the  C  stock,  but  a  special  rule 
applies  in  this  situation.  If  a  section  754 
election  had  been  in  effect  for  the  year  in 
which  PRS  made  the  distribution  to  A.  PRS 
would  have  been  entitled  to  adjust  the  basis 
of  partnership  property  under  section 
734(b)(1)(A)  by  $15,000  (the  amount  of  gain 
recognized  by  A  with  respect  to  the 
distribution  to  A  under  section  731(a)(1)). 
See  §  1.734-l(b).  Under  §  1.755-l(c)(l)(ii), 
the  basis  adjustment  under  section  734(b) 
would  have  been  allocated  to  the  C  stock, 
increasing  its  twsis  to  $25,000  (where  there 
is  a  distribution  resulting  in  an  adjustment 
under  section  734(b)(1)(A)  to  the  basis  of 
undistributed  partnership  property,  the 
adjustment  is  allocated  only  to  capital  gain 
property). 

(iii)  If  a  section  754  election  had  been  in 
effect  for  the  year  in  which  PRS  made  the 
distribution  to  A,  the  amount  of  gain  that 
PRS  would  have  recognized  upon  PRS's 
disposition  of  C  stock  would  be  $45,000 
($70,000  minus  $25,000  basis  in  the  C  stock), 
and  the  amount  of  gain  C  would  have 
recognized  upon  PRS's  disposition  of  the  C 
stock  (absent  the  application  of  section  1032) 
would  be  $30,000  (C's  share  of  PRS's  gain  of 
$45,000  from  the  stock  sale).  Accordingly, 
upon  PRS's  sale  of  the  C  stock,  the  increase 
in  the  basis  of  C's  interest  in  PRS  is  $30,000. 

(c)  *  *  •  (1)  *  •  *  Similarly,  if  a 
corporation  owns  an  indirect  interest  in 
its  ovra  stock  through  a  chain  of  two  or 
more  partnerships,  and  a  partnership  in 
the  chain  distributes  money  or  other 
property  to  another  partner  and  that 
partner  recognizes  gain  or  loss  on  the 
distribution  or  the  basis  of  the  property 
distributed  to  that  partner  is  adjusted 
during  a  year  in  which  the  partnership 
does  not  have  an  election  under  section 
754  in  effect,  then  upon  any  subsequent 
sale  or  exchange  of  the  stock,  the  bases 
of  the  interests  in  the  partnerships 
included  in  the  chain  shall  be  adjusted 
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in  a  manner  that  is  consistent  with  the 
piupose  of  this  section. 

***** 

(d)  Positions  in  Stock.  For  purposes  of 
this  section,  stock  includes  any  position 
in  stock  to  which  section  1032  applies. 

(e)  Effective  date.  This  section  applies 
to  gain  or  loss  allocated  with  respect  to 
sales  or  exchanges  of  stock  occurring 
after  December  6.  1999,  except  that 
paragraph  (d)  of  this  section  is 
applicable  with  respect  to  sales  or 
exchanges  of  stock  occurring  on  or  after 
March  29.  2002.  and  the  fourth  sentence 
of  paragraph  (a),  paragraph  (b)(2).  and- 
the  third  sentence  of  paragraph  (c)(1)  of 
this  section  are  applicable  with  respect 
to  sales  or  exchanges  of  stock  occurring 
on  or  after  March  18,  2003. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  March  6,  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  03-6345  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD9047] 

RIN  1 545-B  A36  and  1 545-AW92 

Certain  Transfers  of  Property  to 
Regulated  investment  Companies 
[RICs]  and  Real  Estate  investment 
Trusts  [REITs] 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations  and  removal  of 

temporary  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  apply  to  certain 
transactions  or  events  that  result  in  a 
Regulated  Investment  Company  [RIC]  or 
a  Real  Estate  Investment  Trust  [REIT) 
owning  property  that  has  a  basis 
determined  by  reference  to  a  C 
corporation's  basis  in  the  property. 
These  regulations  affect  RICs,  REITs, 
and  C  corporations  and  clarify  the  tax 
treatment  of  transfers  of  C  corporation 
property  to  a  RIC  or  RETT. 
DATES:  Effective  Date:  These  regulations 
are  effective  March  18.  2003. 

Applicability  Dates:  For  dates  of 
applicability,  see  §§  1.337(d)-5(d). 
1.337(d)-6(e)  and  1.337(d)-7(f). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  D.  Sledge.  (202)  622-7750  (not 
a  tall-free  number). 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  imder  control  niunber  1545- 
1672.  This  information  is  required  to 
obtain  a  benefit,  i.e.,  to  elect  to 
recognize  gain  as  if  the  C  corporation 
had  sold  the  property  at  fair  market 
value  or  to  elect  section  1374  treatment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  annual  burden  per 
respondent  is  30  minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  ATTN:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  26  CFR  part  1.  On  February  7.  2000, 
temporary  regulations  [TD  8872]  (the 
2000  temporary  regulations)  relating  to 
certain  transactions  or  events  that  result 
in  a  RIC  or  REIT  owning  property  that 
has  a  basis  determined  by  reference  to 
a  C  corporation's  basis  in  the  property 
were  published  in  the  Federal  Register 
(65  FR  5775).  A  notice  of  proposed 
rulemaking  (REG-2091 35-88)  cross- 
referencing  the  temporary  regulations 
was  published  in  the  Federal  Register 
for  the  same  day  (65  FR  5805).  The  2000 
temporary  regulations  were  intended  to 
carry  out  the  purposes  of  the  repeal  of 
the  General  Utilities  doctrine  as  enacted 
in  the  Tax  Reform  Act  of  1986  (the  1986 
Act)(Public  Law  99-514, 100  Stat. 
2085),  as  amended  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Public  Law  100-647,  102  Stat.  3342). 

The  1986  Act  amended  sections  336 
and  337  to  require  corporations  to 


recognize  gain  or  loss  on  the 
distribution  of  property  in  connection 
with  complete  liquidations  other  than 
certain  subsidiary  liquidations.  Section 
337(d)  directs  the  Secretary  to  prescribe 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  of  the  General  Utilities 
repeal,  including  rules  to  "ensure  that 
such  purposes  may  not  be  circumvented 
*   *   *  through  the  use  of  a  regulated 
investment  company,  a  real  estate 
investment  trust,  or  tax-exempt 
entity  *  *  *." 

The  2000  temporary  regulations  also 
reflected  the  principles  set  forth  in  < 
Notice  88-19  (1988-1  C.B.  486),  in 
which  the  IRS  announced  its  intention 
to  promulgate  regulations  under  the 
authority  of  section  337(d)  with  respect 
to  transactions  or  events  that  result  in  a 
RIC  or  REIT  owning  property  that  has  a 
basis  determined  by  reference  to  a  C 
corporation's  basis  (a  carryover  basis). 
Notice  88-19  provided  that  the 
regulations  would  apply  with  respect  to 
the  net  built-in  gain  of  C  corporation 
assets  that  become  assets  of  a  RIC  or 
REIT  by  the  qualification  of  a  C 
corporation  as  a  RIC  or  RETT  or  by  the 
transfer  of  assets  of  a  C  corporation  to 
a  RIC  or  REIT  (a  conversion  transaction). 
The  Notice  further  provided  that,  where 
the  regulations  apply,  the  C  corporation 
would  be  treated,  for  all  purposes,  as  if 
it  had  sold  all  of  its  assets  at  their 
respective  fair  market  values  and 
immediately  liquidated.  The  Notice 
provided,  however,  that  the  regulations 
would  not  allow  the  recognition  of  a  net 
loss  and  that  immediate  gain 
recognition  could  be  avoided  if  the  C 
corporation  that  qualified  as  a  RIC  or 
REIT  or  the  transferee  RIC  or  REIT,  as 
the  case  may  have  been,  elected  to  be 
subject  to  tax  under  section  1374  with 
respect  to  the  C  corporation  property. 
Notice  88-19  also  indicated  that  the 
regulations  would  apply  retroactively  to 
June  10, 1987. 

A  public  hearing  on  the  cross- 
referenced  notice  of  proposed 
rulemaking  was  held  on  May  10,  2000. 
Written  or  electronic  comments 
responding  to  the  notice  of  proposed 
rulemaking  were  received.  After 
consideration  of  these  comments. 
Treasury  and  the  IRS  decided  to  issue 
two  new  sets  of  temporary  regulations. 
On  January  2,  2002,  temporary 
regulations  [TD  8975]  (the  2002 
temporary  regulations)  were  published 
in  the  Federal  Register  (67  FR  8).  The 
regulations  under  §  1.337(d)-6T  apply 
to  conversion  transactions  occurring  on 
or  after  June  10,  1987  and  before  January 
2,  2002,  and  the  regulations  under 
§  1. 337(d)- 7T  apply  to  conversion 
transactions  occurring  on  or  after 
January  2,  2002.  A  notice  of  proposed 
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rulemaking  (REG-142299-01  and  REG- 
209135-88)  cross-referencing  the 
temporary  regulations  was  published  in 
the  Federal  Register  for  the  same  day 
(67  FR  48). 

The  regulations  under  §  1.337(d)-6T 
provide  that,  if  property  of  a  C 
corporation  that  is  not  a  RIC  or  REIT 
becomes  the  property  of  a  RIC  or  REIT 
in  a  conversion  transaction,  then  the  C 
corporation  is  subject  lo  deemed  sale 
treatment,  unless  the  RIC  or  REIT  elects 
to  be  subject  to  section  1374  treatment. 
Thus,  the  C  corporation  generally 
recognizes  gain  and  loss  as  if  it  sold  the 
property  converted  to  RIC  or  REIT 
property  or  transferred  to  the  RIC  or 
REIT  (the  converted  property)  to  an 
unrelated  party  at  fair  market  value 
immediately  before  the  conversion 
transaction.  If  the  C  corporation 
recognizes  net  gain  on  the  deemed  sale, 
then  the  basis  of  the  converted  property 
in  the  hands  of  the  RIC  or  REIT  is 
adjusted  to  its  fair  market  value 
immediately  before  the  conversion 
transaction.  The  regulations  under 
§  1.337(d)-6T  do  not  permit  a  C 
corporation  to  recognize  a  net  loss  on 
the  deemed  sale.  Where  there  is  a  net 
loss,  the  C  corporation  recognizes  no 
gain  or  loss  on  the  deemed  sale,  and  the 
C  corporation's  basis  in  the  converted 
property  carries  over  to  the  RIC  or  REIT. 

The  regulations  under  §  1.337(d)-7T 
provide  that,  if  property  of  a  C 
corporation  that  is  not  a  RIC  or  REIT 
becomes  the  property  of  a  RIC  or  REIT 
in  a  conversion  transaction,  then  the 
RIC  or  REIT  will  be  subject  to  tax  on  the 
net  built-in  gain  in  the  converted 
property  under  the  rules  of  section  1374 
and  the  regulations  thereunder,  unless 
the  C  corporation  that  qualifies  as  a  RIC 
or  REIT  or  transfers  property  to  a  RIC  or 
REIT  elects  deemed  sale  treatment.  In 
most  other  respects,  the  regulations 
under  §  1.337(d)-7T  follow  the 
regulations  under  §  1.337{d)-6T. 

No  public  hearing  was  requested  or 
held  on  the  2002  temporary  regulations. 
Written  or  electronic  comments 
responding  to  the  notice  of  proposed 
rulemaking  were  received.  After 
consideration  of  all  the  conunents,  the 
proposed  regulations  are  adopted  as 
amended  (the  final  regulations)  by  this 
Treasury  decision,  and  the 
corresponding  temporary  regulations  are 
removed.  The  revisions  are  discussed 
below. 

Explanation  and  Summary  of 
Comments 

This  preamble  first  discusses  a  change 
in  the  time  for  making  the  section  1374 
election  under  §  1.337(d}-6.  This 
preamble  then  discusses  the 
clarification  of  the  rules  concerning  the 


use  of  loss  carryforwards,  credits  and 
credit  carryforwards  found  in  the 
regulations  under  both  §  1.337(d>-6  and 
§  1.337(d)-7.  Final)} ,  this  preamble 
discusses  the  clarification  of  certain 
issues  related  to  the  special  rule  for 
partnerships  foimd  in  §  1.337(d}-7. 

Time  for  Making  Section  1374  Election 
Under  §1.337(d)-6 

As  explained  above,  the  regulations 
under  §  1.337(d>-6T  provide  that,  if 
property  of  a  C  corporation  that  is  not 
a  RIC  or  REIT  becomes  the  property  of 
a  RIC  or  REIT  in  a  conversion 
transaction,  then  the  C  corporation  is 
subject  to  deemed  sale  treatment,  unless 
the  RIC  or  REIT  elects  to  be  subject  to 
section  1374  treatment.  Under 
§  1.337(d)-6T(c)(4)(ii),  the  section  1374 
election  may  be  filed  by  the  RIC  or  REIT 
with  any  Federal  income  tax  return  filed 
by  the  RIC  or  REIT  on  or  before  March 
15,  2003,  provided  that  the  RIC  or  REIT 
has  reported  consistently  with  such 
election  for  all  periods.  Commentators 
expressed  concern  that,  in  the  case  of  a 
conversion  transaction  occurring  on 
January  1,  2002  (the  last  date  of 
applicability  of  §  1.337{d)-6T),  the  time 
limit  for  making  a  section  1374  election 
could  preclude  a  RIC  or  REIT  from 
extending  the  due  date  of  its  Federal 
income  tax  return  beyond  March  15, 
2003.  In  response  to  this  conunent,  the 
final  regulations  under  §  1.337{d)-6 
extend  the  time  for  making  the  section 
1374  election  to  September  15,  2003. 

Use  of  Loss  Carryforwards,  Credits  and 
Credit  Carryforwards 

Under  the  2002  temporary 
regulations,  recognized  built-in  gains 
and  recognized  built-in  losses  that  have 
been  taxed  in  accordance  with  these 
regulations  are  treated  like  other  gains 
and  losses  of  RICs  and  REITs  that  are 
not  subject  to  tax  under  these 
regulations.  Thus,  they  are  included  in 
computing  investment  company  taxable 
income  for  purposes  of  section 
852(b)(2),  real  estate  investment  trust 
taxable  income  for  purposes  of  section 
857(b)(2),  net  capital  gain  for  purposes 
of  sections  852(b)(3)  and  857(b)(3),  gross 
income  derived  from  sources  within  any 
foreign  country  or  possession  of  the  . 
United  States  for  piuposes  of  section 
853,  and  the  dividends  paid  deduction 
for  purposes  of  sections  852(b)(2)(D), 
852(b)(3)(A),  857(b)(2)(B),  and 
857(b)(3)(A). 

In  addition,  consistent  with  section 
1374,  the  2002  tempiorary  regulations 
generally  allow  RICs  and  REITs  to  use 
loss  carryforwards  and  credits  and 
credit  carryforwards  arising  in  taxable 
years  for  which  the  corporation  that 
generated  the  attribute  was  a  C 


corporation  (and  not  a  RIC  or  REIT)  to 
reduce  net  recognized  built-in  gain  and 
the  tax  thereon,  subject  to  the 
limitations  imposed  by  sections 
1374(b)(2}  and  (b)(3)  and  §§  1.1374-5 
and  1.1374-6.  The  2002  temporary 
regulations  also  provide  an  ordering 
rule  for  applying  loss  carryforwards, 
credits,  and  credit  carryforwards  to 
reduce  net  recognized  built-in  gain  (and 
the  tax  thereon)  and  RIC  or  REIT  taxable 
income  (and  the  tax  thereon).  Under  this 
ordering  rule,  loss  carryforwards  of  a 
RIC  or  REIT  must  be  used  to  reduce  net 
recognized  built-in  gain  for  a  taxable 
year  to  the  greatest  extent  possible 
before  such  losses  can  be  used  to  reduce 
investment  company  taxable  income  for 
purposes  of  section  852(b)  or  real  estate 
investment  trust  taxable  income  for 
piuposes  of  section  857(b).  A  similar 
rule  applies  to  the  use  of  credits  and 
credit  carryforwards. 

A  commentator  asked  whether  the  use 
of  loss  carryforwards,  credits  and  credit 
carryforwards  for  purposes  of  section 
1374  affected  the  use  of  loss 
carryforwards,  credits  and  credit 
carryforwards  for  purposes  of 
subchapter  M.  In  response  to  this 
comment,  the  final  regulations  under 
§§  1.337(d)-*  and  1.337(d)-7  clarify  that 
the  use  of  loss  carryforwards,  credits 
and  credit  carryforwards  for  purposes  of 
the  section  1374  tax  does  not  change  the 
extent  to  which  such  loss  carryforwards, 
credits  and  credit  carryforwards  can  be 
used  for  purposes  of  subchapter  M. 

Special  Rule  for  Partnerships  Under 
§1.337(dh7 

Section  §  1.337(d)-7T  applies  to 
property  transferred  by  a  partnership  to 
a  RIC  or  REIT  to  the  extent  of  any  C 
corporation  partner's  proportionate 
share  of  the  transferred  property  (the 
partnership  rule).  The  regulations  state 
that,  if  the  partnership  elects  deemed 
sale  treatment  with  respect  to  such 
transfer,  then  any  gain  recognized  by  the 
partnership  on  the  deemed  sale  must  be 
specially  allocated  to  the  C  corporation 
partner. 

In  response  to  comments,  the 
regulations  have  been  revised  to  clarify 
that  the  principles  of  section  704(b)  and 
(c)  apply  in  determining  the  C 
corporation  partner's  share  of  the 
transferred  property.  As  revised,  the 
regulations  provide  that  the  principles 
of  these  regulations  apply  to  property 
transferred  by  a  partnership  to  a  RIC  or 
REIT  to  the  extent  of  any  C  corporation 
partner's  distributive  share  of  the  gain 
or  loss  in  the  transferred  property.  The 
following  sections  highlight  other 
specific  conunents  received  with  respect 
to  this  rule. 


Partnerships  With  Multiple  Corporate 
Partners 

A  eommentator  expressed  concern 
that  the  partnership  rule  does  not 
specify  whether  the  C  corporation 
partner  or  the  partnership  is  considered 
the  transferor  for  purposes  of  making 
the  deemed  sale  election.  Further,  the 
commentator  asserted  that  in  the  case  of 
a  partnership  with  multiple  corporate 
partners,  each  corporate  partner  should 
be  allowed  to  make  (or  not  make)  a 
deemed  sale  election. 

Treasury  and  the  IRS  believe  that 
requiring  each  corporate  partner  to 
meike  a  deemed  sale  election  would  be 
inconsistent  with  section  703(b)  (which 
generally  requires  that  elections  be 
made  at  the  partnership  level)  and 
would  create  unnecessary 
administrative  complexity.  Therefore, 
the  final  regulations  under  §  1.337(d)-7 
retain  the  rule  under  section  703(b)  that 
the  deemed  sale  election  is  made  at  the 
partnership  level. 

Contribution  of  Loss  Assets  by 
Partnership 

Under  the  partnership  rule,  if  a 
partnership  were  to  elect  deemed  sale 
treatment  imder  §  1. 337(d)- 7T,  any  gain 
recognized  by  the  partnership  on  the 
deemed  sale  is  allocated  to  the  C 
corporation  partner.  A  commentator 
expressed  concern  that  if  the 
contribution  by  the  partnership  to  a  RIC 
or  REIT  includes  multiple  assets,  the 
deemed  sale  may  generate  losses  on 
certain  assets  and  gain  on  others  even 
though  there  is  an  overall  net  built-in 
gain.  The  commentator  suggested  that 
losses  recognized  by  the  partnership 
must  also  be  allocated  to  the  C 
corporation  partner. 

Under  §  1.337(d)-7T,  when  a 
partnership  elects  deemed  sale 
treatment,  only  net  gains  are  recognized. 
If  a  net  gain  is  recognized,  the  C 
corporation  partner  will  receive  the 
benefit  of  offsetting  losses  (as  a  result  of 
the  reduction  in  net  gain).  The  final 
regulations  under  §  1.337(d)-7  have 
been  modified  to  clarify  that  the  gain 
allocated  to  the  C  corporation  partner  on 
a  deemed  sale  transaction  is  the  C 
corporation  partner's  distributive  share 
of  the  net  gain  in  the  assets  transferred 
to  the  RIC  or  REIT  by  the  partnership. 

Allocation  of  Gain  or  Loss  on 
Subsequent  Sale  of  RIC  or  REIT  Stock 

Under  section  358,  a  partnership  that 
elects  deemed  sale  treatment  under 
§  1.337(d}-7T(c)  with  respect  to  a 
conversion  transaction  increases  its 
basis  in  the  RIC  or  REIT  stock  by  the  net 
gain  recognized  on  such  transaction.  A 
conunentator  suggested  that  the  C 


corporation  partner  should  be  allowed 
to  use  this  basis  increase  to  oSset  any 
gain  or  loss  recognized  by  the 
partnership  on  the  eventual  sale  of  the 
RIC  or  REIT  stock. 

Treasury  and  the  IRS  agree  with  this 
comment.  Accordingly,  the  final 
regidations  under  §  1.337(d)-7  provide 
that  any  adjustment  to  the  basis  of  the 
RIC  or  REIT  stock  held  by  the 
partnership  as  a  result  of  electing 
deemed  sale  treatment  vnU  constitute  an 
adjustment  to  the  basis  of  that  stock 
with  respect  to  the  C  corporation 
partner  only. 

Partnerships  With  Tax-Exempt  Partners 

A  commentator  expressed  concern 
that  the  partnership  rule  in  §  1.337(d)- 
7T  may  have  an  imintended  pimitive 
effect  when  the  C  corporation  partner  is 
a  tax-exempt  entity.  "Tax-exempt  entities 
that  are  partners  in  a  partnership  that 
holds  debt  financed  property  are  subject 
to  tax  under  the  unrelated  business 
income  tax  (UBIT)  rules  unless  certain 
criteria  are  satisfied.  One  of  these 
criteria  (the  fractions  rule)  requires  that: 

(1)  the  tax-exempt  partner's  share  of 
overall  partnership  income  for  any  tax 
year  is  no  greater  than  its  smallest  share 
of  partnership  loss  in  any  tax  year;  and 

(2)  each  allocation  with  respect  to  the 
partnership  has  substantial  economic 
effect  within  the  meaning  of  section 
704(b)(2).  The  commentator  expressed 
concern  that  the  special  allocation  of 
gain  to  the  tax-exempt  partner  that  is 
required  by  "1.337(d)-7T  when  the 
partnership  makes  a  deemed  sale 
election  may  violate  the  fractions  rule, 
tainting  all  income  from  the  partnership 
for  UBIT  purposes. 

In  response  to  this  comment.  Treasury 
and  the  IRS  have  amended  the 
regulations  under  section  514  to  provide 
that  allocations  that  are  mandated  by 
statute  or  regulation  (other  than 
subchapter  K  of  chapter  1  of  the  Internal 
Revenue  Code  and  the  regulations 
thereunder)  are  not  considered  for 
purposes  of  determining  qualification 
under  the  fractions  rule.  This  rule 
applies  to  partnership  allocations  made 
in  taxable  years  beginning  on  or  after 
January  1,  2002. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 


Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  final  regulations  will  be 
submitted  to  the  Chief  Coiuisel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jennifer  D.  Sledge  of  the 
Office  of  Associate  Chief  Counsel 
(Corporate).  Other  personnel  from 
Treasury  Department  and  the  IRS 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entries  for  "Section  1.337(d)-5T", 
"Section  1.337(d)-6T",  and  "Section 
1.337(d)-7T"  and  adding  entries  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  • 

Section  1.337(d)-5  also  issued  under  26 

U.S.C.  337. 
Section  1.337(d)-6  also  issued  under  26 

U.S.C.  337. 
Section  1.337(d)-7  also  issued  under  26 

U.S.C.  337.  •  *  * 

§1J37(d)-5T    [necte8ignatMln§1.337(dh 
5]  « 

Par.  2.  Section  1.337(d}-5T  is 
redesignated  as  §1.337(d)-5  and  the    •' 
language  "(temporary)"  is  removed  from 
the  end  of  the  section  heading. 

Par.  3.  Newly  designated  §  1.337(d)- 
5  is  amended'as  follows: 

1.  In  paragraph  (b)(3),  first  sentence, 
the  reference  to  "§  1.337(d)-5T(h)"  is 
removed  and  "paragraph  (b)  of  this 
section"  is  added  in  its  place. 

2.  In  paragraph  (d),  third  sentence,  the 
references  to  "§  1.337(d)-5T(b){l)"  and 
"§  1.337(d)-6T"  are  removed  and 
"paragraph  (b)(1)  of  this  section"  and 
"§  1.337(d)-^"  are  added  in  their  places, 
respectively. 

3.  In  paragraph  (d),  fourth  sentence, 
the  reference  to  "§  1.337(d)-6t"  is 
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removed  and  "§  1.337(d)-6"  is  added  in 
its  place. 

4.  In  paragraph  (d),  last  sentence,  the 
reference  to  "§  1.337(d}-7T"  is  removed 
and  "§  1.337(d)-7"  is  added  in  its  place. 

Par.  4.  Section  1.337(d}-6  is  added  to 
read  as  follows: 

§  1 .337(d)-«    New  transitional  rules 
imposing  tax  on  property  owned  by  a  C 
corporation  that  tieconies  property  of  a  RIC 
or  REIT. 

(a)  General  rule — 1 1)  Property  owned 
by  a  C  corporation  that  becomes 
property  of  a  RIC  or  REIT.  If  property 
owned  by  a  C  corporation  (as  deHned  in 
paragraph  (a)(2)(i)  of  this  section) 
becomes  the  property  of  a  RIC  or  REIT 
(the  converted  property)  in  a  conversion 
transaction  (as  defined  in  paragraph 
(a)(2)(ii)  of  this  section),  then  deemed 
sale  treatment  will  apply  as  described  in 
paragraph  (b)  of  this  section,  unless  the 
RIC  or  REIT  elects  section  1374 
treatment  with  respect  to  the  conversion 
transaction  as  provided  in  paragraph  (c) 
of  this  section.  See  paragraph  (d)  of  this 
section  for  exceptions  to  this  paragraph 
(a). 

(2)  Definitions — (i)  C  corporation.  For 
purposes  of  this  section,  the  term  C 
corporation  has  the  meaning  provided 
in  section  1361(a)(2)  except  that  the 
term  does  not  include  a  RIC  or  REIT. 

(ii)  Conversion  transaction.  For 
purposes  of  this  section,  the  term 
conversion  transaction  means  the 
qualiHcation  of  a  C  corporation  as  a  RIC 
or  REIT  or  the  transfer  of  property 
owned  by  a  C  corporation  to  a  RIC  or 
REIT. 

(b)  Deemed  sale  treatment — (1)  In 
general.  If  property  owned  by  a  C 
corporation  becomes  the  property  of  a 
RIC  or  REIT  in  a  conversion  transaction, 
then  the  C  corporation  recognizes  gain 
and  loss  as  if  it  sold  the  converted 
property  to  an  unrelated  party  at  fair 
market  value  on  the  deemed  sale  date 
(as  defined  in  paragraph  (b)(3)  of  this 
section).  This  paragraph  (b)  does  not 
a^ply  if  its  application  would  result  in 
the  recognition  of  a  net  loss.  For  this 
purpose,  net  loss  is  the  excess  of 
aggregate  losses  over  aggregate  gains 
(including  items  of  income),  without 
regard  to  character. 

(2)  Basis  adjustment.  If  a  corporation 
recognizes  a  net  gain  under  paragraph 
(b)(1)  of  this  section,  then  the  converted 
property  has  a  basis  in  the  hands  of  the 
RIC  or  REIT  equal  to  the  fair  market 
value  of  such  property  on  the  deemed 

(3)  Deemed  sale  date—{i)  RIC  or  REIT 
qualifications.  If  the  conversion 
transaction  is  a  qualification  of  a  C 
corporation  as  a  RIC  or  REIT,  then  the 
deemed  sale  date  is  the  end  of  the  last 


day  of  the  C  corporation's  last  taxable 
year  before  the  first  taxable  year  in 
which  it  qualifies  to  be  taxed  as  a  RIC 
or  REIT. 

(ii)  Other  conversion  transactions.  If 
the  conversion  transaction  is  a  transfer 
of  property  owned  by  a  C  corporation  to 
a  RIC  or  REIT,  then  the  deemed  sale 
date  is  the  end  of  the  day  before  the  day 
of  the  transfer. 

(4)  Example.  The  rules  of  this 
paragraph  fb)  are  illustrated  by  the 
following  example: 

Example.  Deemed  sale  treatment  on  merger 
into  RIC.  (i)  X,  a  calendar-year  taxpayer,  has 
qualified  as  a  RIC  since  January  1.  1991.  On 
May  31,  1994,  Y.  a  C  corporation  and 
calendar-year  taxpayer,  transfers  all  of  its 
property  to  X  in  a  transaction  that  qualifies 
as  a  reorganization  under  section 
368(a)(1)(C).  X  does  not  elect  section  1374 
treatment  under  paragraph  (c)  of  this  section 
and  chooses  not  to  rely  on  §  1.337(d)-5.  As 
a  result  of  the  transfer.  Y  is  subject  to  deemed 
sale  treatment  under  this  paragraph  (b)  on  its 
tax  return  for  the  short  taxable  year  ending 
May  31,  1994.  On  May  31.  1994.  Y's  only 
assets  are  Capital  Asset,  which  has  a  fair 
market  value  of  SIOO.OOO  and  a  basis  of 
S40.000  as  of  the  end  of  May  30,  1994,  and 
$50,000  cash.  Y  also  has  an  unrestricted  net 
operating  loss  carryforward  of  $12,000  and 
accumulated  earnings  and  profits  of  $50,000.. 
Y  has  no  taxable  income  for  the  short  taxable 
year  ending  May  31.  1994.  other  than  gain 
recognized  under  this  paragraph  (b).  In  1997, 
X  sells  Capital  Asset  for  $110,000.  Assume 
the  applicable  corporate  tax  rale  is  35%. 

(ii)  Under  this  paragraph  (b),  Y  is  treated 
as  if  it  sold  the  converted  property  (Capital 
Asset  and  $50,000  cash)  at  fair  market  value 
on  May  30.  1994,  recognizing  $60,000  of  gain 
($150,000  amount  realized— $90,000  basis).  Y 
must  report  the  gain  on  its  lax  return  for  the 
short  taxable  year  ending  May  31, 1994.  Y 
may  offset  this  gain  with  its  $12,000  net 
operating  loss  carryforward  and  will  pay  tax 
of  $16,800  (35%  of  $48,000). 

(iii)  Under  section  381.  X  succeeds  to  Y's 
accumulated  earnings  and  profits.  Y's 
accumulated  earnings  and  profits  of  $50,000 
increase  by  $60,000  and  decrease  by  $16,800 
as  a  result  of  the  deemed  sale.  Thus,  the 
aggregate  amount  of  subchapter  C  earnings 
and  profits  that  must  be  distributed  to  satisfy 
section  852(a)(2)(B)  is  $93,200  ($50,000  + 
$60,000  -  $16,800).  X's  basis  in  Capital 
Asset  is  $100,000.  On  X's  sale  of  Capital 
Asset  in  1997.  X  recognizes  $10,000  of  gain, 
which  is  taken  into  account  in  computing  X's 
net  capital  gain  for  purposes  of  section 
852(b)(3). 

(c)  Election  of  section  1374 
treatment — (1)  In  general— [i]  Property 
owned  by  a  C  corporation  that  becomes 
property  of  a  RIC  or  REIT.  Paragraph  (b) 
of  this  section  does  not  apply  if  the  RIC 
or  REIT  that  was  formerly  9  C 
corporation  or  that  acquired  property 
from  a  C  corporation  makes  the  election 
described  in  paragraph  (c)(4)  of  this 
section.  A  RIC  or  REIT  that  makes  such 
an  election  will  be  subject  to  tax  on  the 


net  built-in  gain  in  the  converted 
property  under  the  rules  of  section  1374 
and  the  regulations  thereunder,  as 
modified  by  this  paragraph  (c),  as  if  the 
RIC  or  REIT  were  an  S  corporation. 

(ii)  Property  subject  to  the  rules  of 
section  1374  ovm'ed  by  a  RIC.  REFT,  or 
S  corporation  that  becomes  property  of 
a  RIC  or  REIT.  If  property  subject  to  the 
rules  of  section  1374  owned  by  a  RIC, 
a  REIT,  or  an  S  corporation  (the 
predecessor)  becomes  the  property  of  a 
RIC  or  REIT  (the  successor)  in  a 
continuation  transaction,  the  rules  of 
section  1374  apply  to  the  successor  to 
the  same  extent  that  the  predecessor 
was  subject  to  the  rules  of  section  1374 
with  respect  to  such  property,  and  the 
10-year  recognition  period  of  the 
successor  with  respect  to  such  property 
is  reduced  by  the  portion  of  the  10-year 
recognition  period  of  the  predecessor 
that  expired  before  the  date  of  the 
continuation  transaction.  For  this 
purpose,  a  continuation  transaction 
means  the  qualification  of  the 
predecessor  as  a  RIC  or  REIT  or  the 
transfer  of  property  from  the 
predecessor  to  the  successor  in  a 
transaction  in  which  the  successor's 
basis  in  the  transferred  property  is 
determined,  in  whole  or  in  part,  by 
reference  to  the  predecessor's  basis  in 
that  property. 

(2)  Modification  of  section  1374 
treatment — (i)  Net  recognized  built-in 
gain'for  RETTs—i^)  Prelimitation 
amount.  The  prelimitation  amount 
determined  as  provided  in  §  1.1374- 
2(a)(1)  is  reduced  by  the  portion  of  such 
amount,  if  any,  that  is  subject  to  tax 
under  section  857(b)(4),  (5),  (6),  or  (7). 
For  this  purpose,  the  amount  of  a  REIT's 
recognized  built-in  gain  that  is  subject 
to  tax  under  section  857(b)(5)  is 
computed  as  follows: 

(1)  Where  the  tax  under  section 
857(b)(5)  is  computed  by  reference  to 
section  857(b)(5)(A),  the  amount  of  a 
REIT's  recognized  built-in  gain  that  is 
subject  to  tax  under  section  857(b)(5)  is 
the  tax  imposed  by  section  857(b)(5) 
multiplied  by  a  fraction  the  numerator 
of  which  is  the  amount  of  recognized 
built-in  gain  (without  regard  to 
recognized  built-in  loss  and  recognized 
built-in  gain  from  prohibited 
transactions)  that  is  not  derived  from 
sources  referred  to  in  section' 856(c)(2) 
and  the  denominator  of  which  is  the 
gross  income  (without  regard  to  gross 
income  from  prohibited  transactions)  of 
the  REIT  that  is  not  derived  from 
sources  referred  to  in  section  856(c)(2). 

(2)  Where  the  tax  under  section 
857(b)(5)  is  computed  by  reference  to 
section  857(b)(5)(B),  the  amount  of  a 
REIT's  recognized  built-in  gain  that  is 
subject  to  tax  under  section  857(b)(5)  is 
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the  tax  imposed  by  section  857(b)(5) 
multiplied  by  a  fraction  the  nimierator 
oi  which  is  the  amount  of  recognized 
built-in  gain  (without  regard  to 
recognized  built-in  loss  and  recognized 
built-in  gain  from  prohibited 
transactions)  that  is  not  derived  from 
sources  referred  to  in  section  856(c)(3) 
and  the  denominator  of  which  is  the 
gross  income  (without  regeird  to  gross 
income  from  prohibited  transactions)  of 
the  REIT  that  is  not  derived  bom 
soinces  referred  to  in  section  856(c)(3). 

(B)  Taxable  income  limitation.  The 
taxable  income  limitation  determined  as 
provided  in  §  1.1374-2{a)(2)  is  reduced 
by  an  amouint  equal  to  the  tax  imposed 
under  sections  857(b)(5),  (6),  and  (7). 

(ii)  Loss  carryforwards,  credits  and 
credit  carryforwards — (A)  Loss 
carryforwards.  Consistent  with 
paragraph  (c)(l)(i)  of  this  section,  net 
operating  loss  carryforwards  and  capital 
loss  carryforwards  arising  in  taxable 
years  for  which  the  corporation  that 
generated  the  loss  was  not  subject  to 
subchapter  M  of  chapter  1  of  the 
Internal  Revenue  Code  are  allowed  as  a 
deduction  against  net  recognized  built- 
in  gain  to  the  extent  allowed  under 
section  1374  and  the  regulations 
thereunder.  Such  loss  carryforwards 
must  be  used  as  a  deduction  against  net 
recognized  built-in  gain  for  a  taxable 
year  to  the  greatest  extent  possible 
before  such  losses  can  be  used  to  reduce 
other  investment  company  taxable 
income  for  purposes  of  section  852(b)  or 
other  real  estate  investment  trust  taxable 
income  for  purposes  of  section  857(b) 
for  that  taxable  year. 

(B)  Credits  and  credit  carryforwards. 
Consistent  with  paragraph  (c)(l)(i)  of 
this  section,  minimum  tax  credits  and 
business  credit  carryforwards  arising  in 
taxable  years  for  which  the  corporation 
that  generated  the  credit  was  not  subject 
to  subchapter  M  of  chapter  1  of  the 
Internal  Revenue  Code  are  allowed  to 
reduce  the  tax  imposed  on  net 
recognized  built-in  gain  under  this 
paragraph  (c)  to  the  extent  allowed 
under  section  1374  and  the  regulations 
thweunder.  Such  credits  and  credit 
carryforwards  must  be  used  to  reduce 
the  tax  imposed  under  this  paragraph  (c) 
on  net  recognized  biiilt-in  gain  for  a 
taxable  year  to  the  greatest  extent 
possible  before  such  credits  and  credit 
carryforwards  can  be  used  to  reduce  the 
tax,  if  any,  on  other  investment 
company  taxable  income  for  purposes  of 
section  852(b)  or  on  other  real  estate 
investment  trust  taxable  income  for 
purposes  of  section  857(b)  for  that 
taxable  year. 

(iii)  10-year  recognition  period.  In  the 
case  of  a  conversion  transaction  that  is 
a  qualification  of  a  C  corporation  as  a 


RIC  or  REIT,  the  10-year  recognition 
period  described  in  section  1374(d)(7) 
begins  on  the  first  day  of  the  RIC's  or 
REIT's  first  taxable  year.  In  the  case  of 
other  conversion  transactions,  the  10- 
year  recognition  period  begins  on  the 
day  the  property  is  acquired  by  the  RIC 
or  REIT. 

(3)  Coordination  with  subchapter  M 
rules — (i)  Recognized  built-in  gains  and 
losses  subject  to  subchapter  M. 
Recognized  built-in  gains  and  losses  of 
a  RIC  or  REIT  are  included  in 
computing  investment  company  taxable 
income  for  purposes  of  section 
852(b)(2),  real  estate  investment  trust 
taxable  income  for  pinposes  of  section 
857(b)(2),  capital  gains  for  purposes  of 
sections  852(b)(3)  and  857(b)(3),  gross 
income  derived  from  soinces  within  any 
foreign  country  or  possession  of  the  - 
United  States  for  purposes  of  section 
853,  and  the  dividends  paid  deduction 
for  purposes  of  sections  852(b)(2)(D), 
852(b)(3)(A),  857(b)(2)(B),  and 
857(b)(3)(A).  In  computing  such  income 
and  deduction  items,  capital  loss 
carryforwards  and  net  operating  loss 
carryforwards  that  are  used  by  the  RIC 
or  REIT  to  reduce  recognized  built-in 
gains  are  allowed  as  a  deduction,  but 
only  to  the  extent  that  they  are 
otherwise  allowable  as  a  deduction 
against  such  income  under  the  Internal 
Revenue  Code  (including  section 
852(b)(2)(B)). 

(ii)  Treatment  of  tax  imposed.  The 
amount  of  tax  imposed  under  this 
paragraph  (c)  on  net  recognized  built-in 
gain  for  a  taxable  year  is  treated  as  a  loss 
sustained  by  the  RIC  or  the  REIT  during 
such  taxable  year.  The  character  of  the 
loss  is  determined  by  allocating  the  tax 
proportionately  (based  on  recognized 
built-in  gain)  among  the  items  of 
recognized  built-in  gain  included  in  net 
recognized  built-in  gain.  With  respect  to 
RICs,  the  tax  imposed  under  this 
paragraph  (c)  on  net  recognized  built-in 
gain  is  treated  as  attributable  to  the 
portion  of  the  RIC's  taxable  year 
occurring  after  October  31. 

(4)  Making  the  section  1374  election — 
(i)  In  general.  A  RIC  or  REIT  makes  a 
section  1374  election  with  the  following 
statement:  "(Insert  name  and  employer 
identification  number  of  electing  RIC  or 
REIT]  elects  under  §  1.337-6(c)  to  be 
subject  to  the  rules  of  section  1374  and 
the  regulations  thereunder  with  respect 
to  its  property  that  formerly  was  held  by 
a  C  corporation,  (insert  name  and 
employer  identification  number  of  the  C 
corporation,  if  different  from  name  and 
employer  identification  number  of  the 
RIC  or  REIT]."  However,  a  RIC  or  REIT 
need  not  file  an  election  under  this 
paragraph  (c),  but  will  be  deemed  to 
have  made  such  an  election  if  it  can 


demonstrate  that  it  informed  the 
Internal  Revenue  Service  prior  to 
January  2,  2002  of  its  intent  to  make  a 
section  1374  election.  An  election  under 
this  paragraph  (c)  is  irrevocable. 

(ii)  Time  for  making  the  election.  An 
election  under  this  paragraph  (c)  may  be 
filed  by  the  RIC  or  REIT  with  any 
Fedend  income  tax  return  filed  by  the 
RIC  or  REIT  on  or  before  September  15, 
2003,  provided  that  the  RIC  or  REIT  has 
reported  consistently  with  such  election 
for  all  periods. 

(5)  Example.  The  rules  of  this 
paragraph  (c)  are  illustrated  by  the 
following  example: 

Example.  Section  1374  treatment  on  REIT 
election,  (i)  X,  a  C  corporation  that  is  a 
calendar-year  taxpayer,  elects  to  t»e  taxed  as 
a  REIT  on  its  1994  tax  return,  which  it  files 
on  March  15, 1995.  As  a  result.  X  is  a  REIT 
for  its  1994  taxable  year  and  would  be  subject 
to  deemed  sale  treatment  under  paragraph  (b) 
of  this  section  but  for  X's  timely  election  of 
section  1374  treatment  under  this  paragraph 
(c).  X  chooses  not  to  rely  on  §  1.337(d)-5.  As 
of  the  beginning  of  the  1994  taxable  year.  X's 
property  consisted  of  Real  Property,  which  is 
not  section  1221(a)(1)  property  and  which 
had  a  fair  market  value  of  $100,000  and  an 
adjusted  basis  of  $80,000.  and  $25,000  cash. 
X  also  had  accumulated  earnings  and  profits 
of  $25,000,  unrestricted  capital  loss 
carryforwards  of  $3,000.  and  unrestricted 
business  credit  carryforwards  of  $2,000.  On 
fuly  1, 1997,  X  sells  Real  Property  for 
$110,000.  For  its  1997  taxable  year.  X  has  no 
other  income  or  deduction  items.  Assume  the 
highest  corporate  tax  rate  is  35%. 

(ii)  Upon  its  election  to  be  taxed  as  a  REIT, 
X  retains  its  $80,000  basis  in  Real  Property 
and  its  $25,000  accumulated  earnings  and 
profiU.  X  retains  its  $3,000  of  capital  loss 
carryforwards  and  its  $2,000  of  business 
credit  carryforwards.  To  satisfy  section 
857(a)(2)(B),  X  must  distribute  $25,000,  an 
amount  equal  to  its  earnings  and  profits 
accumulated  in  non-REIT  years,  to  its 
shareholders  by  the  end  of  its  1994  taxable 
year. 

(iii)  Upon  X's  sale  of  Real  Property  ifl  1997, 
X  recognizes  gain  of  $30,000  ($110,000— 
$80,000).  X's  recognized  built-in  gain  for 
purposes  of  applying  section  1374  is  $20,000 
($100,000  fair  market  value  as  of  the 
beginning  of  Xs  first  taxable  year  as  a  REIT— 
$80,000  basis).  Because  X's  $30,000  of  net 
income  for  the  1997  taxable  year  exceeds  the 
net  recognized  built-in  gain  of  S20.000,  the 
taxable  income  limitation  does  not  apply.  X, 
therefore,  has  $20,000  net  recognized  built-in 
gain  for  the  year.  Assuming  that  X  has  not 
used  its  $3,000  of  capital  loss  carryforwards 
in  a  prior  taxable  year  and  that  their  use  is 
allowed  under  section  1374(b)(2)  and 
§  1.1374-5,  X  is  allowed  a  $3,000  deduction 
against  the  $20,000  net  recognized  built-in 
gain.  X  would  owe  tax  of  $5,950  (35%  of 
$17,000)  on  its  net  recognized  built-in  gain, 
except  that  X  may  use  its  $2,000  of  business 
credit  carryforwards  to  reduce  this  tax, 
assuming  that  X  has  not  used  the  credit 
carryforwards  in  a  prior  taxable  year  and  that 
their  use  is  allowed  under  section  1374(b)(3) 
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and  §  1.1374-6.  Thus.  X  owes  tax  of  $3,950 
under  this  paragraph  (c). 

(iv)  For  purposes  of  subchapter  M  of 
chapter  1  of  the  Internal  Revenue  Code,  X's 
earnings  and  proRts  for  the  year  increase  by 
$26,050  ($30,000  capital  gain  on  the  sale  of 
Real  Property — $3,950  tax  under  this 
paragraph  (c)).  For  purposes  of  section 
857(b)(2)  and  (b)(3),  X's  net  capital  gain  for 
the  year  is  $23,050  ($30,000  capital  gain 
reduced  by  $3,000  capital  loss  carryforward 
and  further  reduced  by  $3,950  tax). 

(d)  Exceptions — (1)  Gain  otherwise 
recognized.  Paragraph  (a)  of  this  section 
does  not  apply  to  any  cdnversion 
transaction  to  the  extent  that  gain  or  loss 
otherwise  is  recognized  on  such 
conversion  transaction.  See,  for 
example,  sections  336,  351(b),  351(e), 
356.  357(c),  367.  368(a)(2)(F),  and  1001. 

(2)  Re-election  ofRIC  or  REIT  status— 
(i)  Generally.  Except  as  provided  in 
paragraphs  (d)(2)(ii)  and  (iii)  of  this 
section,  paragraph  (a)(1)  of  this  section 
does  not  apply  to  any  corporation  that — 

(A)  Immediately  prior  to  qualifying  to 
be  taxed  as  a  RIC  or  REIT  was  subject 

to  tax  as  a  C  corporation  for  a  period  not 
exceeding  two  taxable  years;  and 

(B)  Immediately  prior  to  being  subject 
to  tax  as  a  C  corporation  was  subject  to 
tax  as  a  RIC  or  REIT  for  a  period  of  at 
least  one  taxable  year. 

(ii)  Property  acquired  from  another 
corporation  while  a  C  corporation.  The 
exception  described  in  paragraph 
(d)(2)(i)  of  this  section  does  not  apply  to 
property  acquired  by  the  corporation 
while  it  was  subject  to  tax  as  a  C 
corporation  from  any  person  in  a 
transaction  that  results  in  the  acquirer's 
basis  in  the  property  being  determined 
by  reference  to  a  C  corporation's  basis 
in  the  property. 

(iii)  RICs  and  REITs  previously  subject 
to  section  1374  treatment.  If  the  RIC  or 
REIT  had  property  subject  to  paragraph 
(c)  of  this  section  before  the  FUC  or  REIT 
became  subject  to  tax  as  a  C  corporation 
as  described  in  paragraph  (d)(2)(i)  of 
this  section,  then  paragraph  (c)  of  this 
section  applies  to  the  RIC  or  REIT  upon 
its  requalihcation  as  a  RIC  or  REIT, 
except  that  the  10-year  recognition 
period  with  respect  to  such  property  is 
reduced  by  the  portion  of  the  10-year 
recognition  period  that  expired  before 
the  RIC  or  REIT  became  subject  to  tax 
as  a  C  corporation  aiid  by  the  period  of 
time  that  the  corporation  was  subject  to 
tax  as  a  C  corporation. 

(e)  Effective  date.  This  section  applies 
to  conversion  transactions  that  occur  on 
or  after  June  10, 1987,  and  before 
January  2,  2002.  In  lieu  of  applying  this 
section,  taxpayers  generally  may  apply 
§  1.337(d)-5  to  determine  the  tax 
consequences  (for  all  taxable  years)  of 
any  conversion  transaction  that  occurs 


on  or  after  Jime  10,  1987  and  before 
January  2,  2002,  except  that  RICs  and 
REITs  that  are  subject  to  section  1374 
treatment  with  respect  to  a  conversion 
transaction  may  not  rely  on  §  1.337(d)- 
5(b)(1),  but  must  apply  paragraphs 
(c)(l)(i).  (c)(2)(i).  (c)(2)(ii).  and  (c)(3)  of 
this  section,  with  respect  to  built-in 
gains  and  losses  recognized  in  taxable 
years  beginning  on  or  after  January  2, 
2002.  Taxpayers  are  not  prevented  from 
relying  on  §  1.337(d)-5  merely  because 
they  elect  section  1374  treatment  in  the 
manner  described  in  paragraph  (c)(4)  of 
this  section  instead  of  in  the  manner 
described  in  §  1.337(d)-5(b)(3)  and  (c). 
For  conversion  transactions  that  occur 
on  or  after  January  2,  2002,  see 
§1.337(d)-7. 

§1.337(d>-6T    [Removed] 

Par.  5.  Section  1.337(d)-6T  is 
removed. 

Par.  6.  Section  1.337(d)-7  is  added  to 
read  as  follows: 

§  1 .337(d>-7  Tax  on  proporty  owned  by  a  C 
corporation  that  becomes  property  of  a  RIC 
or  REIT. 

(a)  General  rule — (1)  Property  owned 
byaC  corporation  that  becomes 
property  of  a  RIC  or  REFT.  If  property 
owned  by  a  C  corporation  (as  defined  in 
paragraph  (a)(2)(i)  of  this  section) 
becomes  the  property  of  a  RIC  or  REIT 
(the  converted  property)  in  a  conversion 
transaction  (as  defined  in  paragraph 
(a)(2)(ii)  of  this  section),  then  section 
1374  treatment  will  apply  as  described 
in  paragraph  (b)  of  this  section,  unless 
the  C  corporation  elects  deemed  sale 
treatment  with  respect  to  the  conversion 
transaction  as  provided  in  paragraph  (c) 
of  this  section.  See  paragraph  (d)  of  this 
section  for  exceptions  to  this  paragraph 
(a). 

(2)  Definitions — (i)  C  corporation.  For 
purposes  of  this  section,  the  term  C 
corporation  has  the  meaning  provided 
in  section  1361(a)(2)  except  that  the 
term  does  not  include  a  RIC  or  REIT. 

(ii)  Conversion  transaction.  For 
purposes  of  this  section,  the  term 
conversion  transaction  means  the 
qualification  of  a  C  corporation  as  a  RIC 
or  REIT  or  the  transfer  of  property 
owned  by  a  C  corporation  to  a  RIC  or 
REIT. 

(b)  Section  1374  treatment— (l)  In 
general — (i)  Property  owned  byaC 
corporation  that  becomes  property  of  a 
RIC  or  REIT.  If  property  owned  by  a  C 
corporation  becomes  the  property  of  a 
RIC  or  RETT  in  a  conversion  transaction, 
then  the  RIC  or  REIT  will  be  subject  to 
tax  on  the  net  built-in  gain  in  the 
converted  property  under  the  rules  of 
section  1374  and  the  regulations 
thereimder,  as  modified  by  this 


paragraph  (b),  as  if  the  RIC  or  REIT  were 
an  S  corporation. 

(ii)  Property  subject  to  the  rules  of  . 
section  1374  owned  by  a  RIC,  REIT,  or 
S  corporation  that  becomes  property  of 
a  RIC  or  REIT.  If  propertysubject  to  the 
rules  of  section  1374  owned  by  a  RIC, 
a  REIT,  or  an  S  corporation  (the 
predecessor)  becomes  the  property  of  a 
lUC  or  REIT  (the  successor)  in  a 
continuation  transaction,  the  rules  of 
section  1374  apply  to  the  successor  to 
the  same  extent  that  the  predecessor 
was  subject  to  the  rules-of  section  1374 
with  respect  to  such  property,  and  the 
10-year  recognition  period  of  the 
successor  with  respect  to  such  property 
is  reduced  by  the  portion  of  the  10-year 
recognition  period  of  the  predecessor 
that  expired  before  the  date  of  the 
continuation  transaction.  For  this 
purpose,  a  continuation  transaction 
means  the  qualification  of  the 
predecessor  as  a  RIC  or  REIT  or  the 
transfer  of  property  from  the 
predecessor  to  the  successor  in  a 
transaction  in  which  the  successor's 
basis  in  the  transferred  property  is 
determined,  in  whole  or  in  part,  by 
reference  to  the  predecessor's  basis  in 
that  property. 

(2)  Modification  of  section  1374 
treatment— {i)  Net  recognized  built-in 
gain  for  REITs — (A)  Prelimitation 
amount.  The  prelimitation  amoimt 
determined  as  provided  in  §  1.1374- 
2(a)(1)  is  reduced  by  the  portion  of  such 
amount,  if  any,  that  is  subject  to  tax 
under  section  857(b)(4),  (5),  (6),  or  (7). 
For  this  purpose,  the  amount  of  a  REIT's 
recognized  built-in  gain  that  is  subject 
to  tax  under  section  857(b)(5)  is 
computed  as  follows: 

[1]  Where  the  tax  under  section 
857(b)(5)  is  computed  by  reference  to 
section  857(b)(5)(A),  the  amount  of  a 
REIT's  recognized  built-in  gain  that  is 
subject  to  tax  under  section  857(b)(5)  is 
the  tax  imposed  by  section  857(b)(5) 
multiplied  by  a  fraction  the  numerator 
of  which  is  the  amount  of  recognized 
built-in  gain  (without  regard  to 
recognized  built-in  loss  and  recognized 
built-in  gain  from  prohibited  .« 

transactions)  that  is  not  derived  from 
sources  referred  to  in  section  856(c)(2) 
and  the  denominator  of  which  is  the 
gross  income  (without  regard  to  gross 
income  from  prohibited  transactions)  of 
the  REIT  that  is  not  derived  from 
sources  referred  to  in  section  856(c)(2}. 

(2)  Where  the  tax  under  section 
857(b)(5)  is  computed  by  reference  to 
section  857(b)(5)(B),  the  amount  of  a 
REIT's  recognized  built-in  gain  that  is 
subject  to  tax  under  section  857(b)(5)  is 
the  tax  imposed  by  section  857(b)(5) 
multiplied  by  a  fraction  the  numerator 
of  which  is  the  amount  of  recognized 
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built-in  gain  (without  regard  to 
recognized  built-in  loss  and  recognized 
built-in  gain  from  prohibited 
transactions)  that  is  not  derived  from 
sources  referred  to  in  section  856(c)(3) 
and  the  denominator  of  which  is  the 
gross  income  (without  regard  to  gross 
income  from  prohibited  transactions)  of 
the  REIT  that  is  not  derived  from 
sources  referred  to  ih  section  856(c)(3). 

(B)  Taxable  income  limitation.  The 
taxable  income  limitation  determined  as 
provided  in  §  1.1374-2{a)(2)  is  reduced 
by  an  amoimt  equal  to  the  tax  imposed 
under  section  857(b)(5),  (6),  and  (7). 

(ii)  Loss  carryforwards,  credits  and 
credit  carryforwards  — (A)  Loss 
carryforwards.  Consistent  with 
paragraph  (b)(l)(i)  of  this  section,  net 
operating  loss  canyforwards  and  capital 
loss  canyforwards  arising  in  taxable 
years  for  which  the  corporation  that 
generated  the  loss  was  not  subject  to 
subchapter  M  of  chapter  1  of  the  • 
Internal  Revenue  Code  are  allowed  as  a 
deduction  against  net  recognized  built- 
in  gain  to  the  extent  allowed  under 
section  1374  and  the  regulations 
thereunder.  Such  loss  carryforwards 
must  be  used  as  a  deduction  against  net 
recognized  built-in  gain  for  a  taxable 
year  to  the  greatest  extent  possible 
before  such  losses  can  be  used  to  reduce 
other  investment  company  taxable 
income  for  purposes  of  section  852(b)  or 
other  real  estate  investment  trust  taxable 
income  for  purposes  of  section  857(b) 
for  that  taxable  year. 

(B)  Credits  and  credit  carryforwards. 
Consistent  with  paragraph  (b)(l)(i)  of 
this  section,  minimum  tax  credits  and 
business  credit  carryforwards  arising  in 
taxable  years  for  which  the  corporation 
that  generated  the  credit  was  not  subject 
to  subchapter  M  of  chapter  1  of  the 
Internal  Revenue  Code  are  allowed  to    • 
reduce  the  tax  imposed  on  net 
recognized  built-in  gain  under  this 
paragraph  (b)  to  the  extent  allowed 
under  section  1374  and  the  regulations 
thereunder.  Such  credits  and  credit 
canyforwards  must  be  used  to  reduce 
the  tax  imposed  under  this  paragraph  • 
(b)  on  net  recognized  built-in  gain  for  a 
taxable  year  to  the  greatest  extent 
possible  before  such  credits  and  credit 
carryforwards  can  be  used  to  reduce  the 
tax,  if  any,  on  other  investment 
company  taxable  income  for  purposes  of 
section  852(b)  or  on  other  real  estate 
investment  trust  taxable  income  for 
purposes  of  section  857(b)  for  that 
taxable  year. 

(iii)  10-year  recognition  period.  In  the 
case  of  a  conversion  transaction  that  is 
a  qualification  of  a  C  corporation  as  a 
RIC  or  REIT,  the  10-year  recognition 
period  described  in  section  1374(d)(7) 
begins  on  the  first  day  of  the  RICs  or 


REIT's  first  taxable  year.  In  the  case  of 
other  conversion  transactions,  the  10- 
year  recognition  period  begins  on  the 
day  the  property  is  acquired  by  the  RIC 
or  REIT. 

(3)  Coordination  with  subchapter  M 
rules — (i)  Recognized  built-in  gains  and 
losses  subject  to  subchapter  M. 
Recognized  built-in  gains  and  losses  of 
a  RIC  or  REIT  are  included  in 
computing  investment  company  taxable 
income  for  purposes  of  section 
852(b)(2),  real  estate  investment  trust 
taxable  income  for  purposes  of  section 
857(b)(2),  capital  gains  for  purposes  of 
sections  852(b)(3)  and  8570))(3),  gross 
income  derived  from  sources  within  any 
foreign  coxmtry  or  possession  of  the 
United  States  for  purposes  of  section 
853,  and  the  dividends  paid  deduction 
for  purposes  of  sections  852(b)(2)(D), 
852(b)(3)(A),  857(b)(2)(B),  and 
857(b)(3)(A).  In  computing  such  income 
and  deduction  items,  capital  loss 
canyforwards  and  net  operating  loss 
carryforwards  that  are  used  by  the  RIC 
or  REIT  to  reduce  recognized  built-in 
gains  are  allowed  as  a  deduction,  but 
only  to  the  extent  that  they  are 
otherwise  allowable  as  a  deduction 
against  such  income  imder  the  Internal 
Revenue  Code  (including  section 
852(b)(2)(B)). 

(ii)  Treatment  of  tax  imposed.  The 
amount  of  tax  imposed  under  this 
paragraph  (b)  on  net  recognized  built-in 
gain  for  a  taxable  year  is  treated  as  a  loss 
sustained  by  the  RIC  or  the  REIT  during 
such  taxable  year.  The  character  of  the 
loss  is  determined  by  allocating  the  tax 
proportionately  (based  on  recognized 
built-in  gain)  among  the  items  of 
recognized  built-in  gain  included  in  net 
recognized  built-in  gain.  With  respect  to 
RICs,  the  tax  imposed  under  this 
paragraph  (b)  on  net  recognized  built-in 
gain  is  treated  as  attributable  to  the 
portion  of  the  RICs  taxable  year 
occurring  after  October  31. 

(4)  Example.  The  rules  of  this 
paragraph  (b)  are  illustrated  by  the 
following  example: 

Example.  Section  1374  treatment  on  REIT 
election,  (i)  X,  a  C  corporation  that  is  a 
calendar-year  taxpayer,  elects  to  be  taxed  as 
a  REIT  on  its  2004  tax  return,  which  it  files 
on  March  15,  2005.  As  a  result,  X  is  a  REIT 
for  its  2004  taxable  year  and  is  subject  to 
section  1374  treatment  under  this  paragraph 
(b).  X  does  not  elect  deemed  sale  treatment 
under  paragraph  (c)  of  this  section.  As  of  the 
beginning  of  the  2004  taxable  year,  X's 
property  consisted  of  Real  Property,  which  is 
not  section  1221(a)(1)  property  and  which 
had  a  fair  market  value  of  $100,000  and  an 
adjusted  basis  of  $80,000.  and  $25,000  cash. 
X  also  had  accumulated  earnings  and  profits 
of  $25,000,  unrestricted  capital  loss 
carryforwards  of  $3,000.  and  unrestricted 
business  credit  carryforwards  of  $2,000.  On 


July  1.  2007,  X  sells  Real  Property  for 
$110,000.  For  its  2007  taxable  year,  X  has  no 
other  income  or  deduction  items.  Assume  the 
highest  corporate  tax  rate  is  35%. 

(ii)  Upon  its  election  to  be  taxed  as  a  REIT, 
X  retains  its  $80,000  basis  in  Real  Property 
and  its  $25,000  accumulated  earnings  and 
profits.  X  retains  its  $3,000  of  capital  loss 
carryforwards  and  its  $2,000  of  business 
credit  carryforwards.  To  satisfy  section 
857(a)(2)(B).  X  must  distribute  $25,000,  an 
amount  equal  to  its  earnings  and  profits 
accumulated  in  non-REIT  years,  to  its 
shareholders  by  th6  end  of  its  2004  taxable 
year. 

(iii)  Upon  X's  sale  of  Real  Property  in  2007, 
X  recognizes  gain  of  $30,000  ($110,000— 
$80,000).  X's  recognized  built-in  gain  for 
purposes  of  applying  section  1374  is  $20,000 
($100,000  fair  market  value  as  of  the 
beginning  of  X's  first  taxable  year  as  a  REIT — 
$80,000  basis).  Because  X's  $30,000  of  net 
income  for  the  2007  taxable  year  exceeds  the 
net  recognized  built-in  gain  of  $20,000.  the 
taxable  income  limitation  does  not  apply.  X, 
therefore,  has  $20,000  net  recognized  built-in 
gain  for  the  year.  Assuming  that  X  has  not 
used  its  $3,000  of  capital  loss  carryforwards 
in  a  prior  taxable  year  and  that  their  use  is 
allowed  under  section  1374(b)(2)  and 
§  1.1374-5,  X  is  allowed  a  $3,000  deduction 
against  the  $20,000  net  recognized  built-in 
gain.  X  would  owe  tax  of  $5,950  (35%  of 
$17,000)  on  its  net  recognized  built-in  gain, 
except  that  X  may  use  its  S2.000  of  business 
credit  carryforwards  to  reduce  the  tax, 
assuming  that  X  has  not  used  the  credit 
carryforwards  in  a  prior  taxable  year  and  that 
their  use  is  allowed  under  section  1374(b)(3) 
and  §  1.1374-6.  Thus,  X  owes  tax  of  $3,950 
under  this  paragraph  (b). 

(iv)  For  purposes  of  subchapter  M  of 
diapter  1  of  the  Internal  Revenue  Code.  X's 
earnings  and  profits  for  the  year  increase  by 
$26,050  ($30,000  capital  gain  on  the  sale  of 
Real  Property— $3,950  tax  under  this 
paragraph  (b)).  For  purposes  of  sectjon 
857(b)(2)  and  (b)(3),  X's  net  capital  gain  for 
the  year  is  $23,050  ($30,000  capital  gain 
reduced  by  $3,(K)0  capital  loss  carryforward 
and  further  reduced  by  $3,950  tax). 

(c)  Election  of  deemed  sale 
treatment— {1)  In  general.  Paragraph  (b) 
of  this  section  does  not  apply  if  the  C 
corporation  that  qualifies  as  a  RIC  or 
REIT  or  transfers  property  to  a  RIC  or 
REIT  makes  the  election  described  in 
paragraph  (c)(5)  of  this  section.  A  C 
corporation  that  makes  such  an  election 
recognizes  gain  and  loss  as  if  it  sold  the 
converted  property  to  an  unrelated  party 
at  fair  market  value  on  the  deemed  sale 
date  (as  defined  in  paragraph  (c)(3)  of 
this  section).  See  paragraph  (c)(4)  of  this 
section  concerning  limitations  on  the 
use  of  loss  in  computing  gain.  This 
paragraph  (c)  does  not  apply  if  its 
application  would  result  in  the 
recognition  of  a  net  loss.  For  this 
purpose,  net  loss  is  the  excess  of 
aggregate  losses  over  aggregate  gains 
(including  items  of  income),  without 
regard  to  character. 
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(2)  Basis  adjustment.  If  a  corporation 
recognizes  a  net  gain  under  paragraph 
(c)(1)  of  this  section,  then  the  converted 
property  has  a  basis  in  the  hands  of  the 
RIC  or  REIT  equal  to  the  fair  market 
value  of  such  property  on  the  deemed 
sale  date. 

(3)  Deemed  sale  date—(i)  RIC  or  REIT 
qualifications.  If  the  conversion 
transaction  is  a  qualification  of  a  C 
corporation  as  a  RIC  or  REIT,  then  the 
deemed  sale  date  is  the  end  of  the  last 
day  of  the  C  corporation's  last  taxable 
year  before  the  first  taxable  year  in 
which  it  qualifies  to  be  taxed  as  a  RIC 
or  REIT. 

(ii)  Other  conversion  transactions.  If 
the  conversion  transaction  is  a  transfer 
of  property  owned  by  a  C  corporation  to 
a  RIC  or  REIT,  then  the  deemed  sale 
date  is  the  end  of  the  day  before  the  day 
of  the  transfer. 

(4)  Anti-stuffing  rule.  A  C  corporation 
must  disregard  converted  property  in 
computing  gain  or  loss  recognized  on 
the  conversion  transaction  under  this 
paragraph  (c),  if — 

(i)  The  converted  property  was 
acquired  by  the  C  corporation  in  a 
transaction  to  which  section  351 
applied  or  as  a  contribution  to  capital; 

(ii)  Such  converted  property  had  an 
adjusted  basis  immediately  after  its 
acquisition  by  the  C  corporation  in 
excess  of  its  fair  market  value  on  the 
date  of  acquisition;  and 

(iii)  The  acquisition  of  such  converted 
property  by  the  C  corporation  was  part 
of  a  plan  a  principal  purpose  of  which 
was  to  reduce  gain  recognized  by  the  C 
corporation  in  connection  with  the 
conversion  transaction.  For  purposes  of 
this  paragraph  (c)(4),  the  principles  of 
section  336(d)(2)  apply. 

(5)  Making  the  deemed  sale  election. 
A  C  corporation  (or  a  partnership  to 
which  the  principles  of  this  section 
apply  under  paragraph  (e)  of  this 
section)  makes  the  deemed  sale  election 
with  the  following  statement:  "(Insert 
name  and  employer  identification 
number  of  electing  corporation  or     , 
partnership]  elects  deemed  sale 
treatment  under  §  1.337(d)-7(c)  with 
respect  to  its  property  that  was 
converted  to  property  of,  or  transferred 
to,  a  RIC  or  REIT,  [insert  name  and 
employer  identification  number  of  the 
RIC  or  REIT,  if  different  from  the  name 
and  employer  identification  number  of 
the  C  corporation  or  partnership]."  This 
statement  must  be  attached  to  the 
Federal  income  tax  return  of  the  C 
corporation  or  partnership  for  the 
taxable  year  in  which  the  deemed  sale 
occurs.  An  election  under  this 
paragraph  (c)  is  irrevocable. 


(6)  Examples.  The  rules  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  1.  Deemed  sale  treatment  on 
merger  into  RIC.  (i)  X,  a  calendar-year 
taxpayer,  has  qualifled  as  a  RIC  since  January 

1,  2001.  On  May  31,  2004,  Y.  a  C  corporation 
and  calendar-year  taxpayer,  transfers  all  of  its 
property  to  X  in  a  transaction  that  qualifies 
as  a  reorganization  under  section 
368(a)(1)(C).  As  a  result  of  the  transfer,  Y 
would  be  subject  to  section  1374  treatment 
under  paragraph  (b)  of  this  section  but  for  its 
timely  election  of  deemed  sale  treatment 
under  this  paragraph  (c).  As  a  result  of  such 
election,  Y  is  subject  to  deemed  sale 
treatment  on  its  tax  return  for  the  short 
taxable  year  ending  May  31,  2004.  On  May 
31,  2004,  Y's  only  assets  are  Capital  Asset, 
which  has  a  fair  market  value  of  $100,000 
and  a  basis  of  $40,000  as  of  the  end  of  May 
30.  2004,  and  $30,000  cash.  Y  also  has  an 
unrestricted  net  operating  loss  carryforward 
of  S12.000  and  accumulated  earnings  and 
profits  of  $50,000.  Y  has  no  taxable  income 
for  the  short  taxable  year  ending  May  31, 
2004,  other  than  gain  recognized  under  this 
paragraph  (c).  In  2007,  X  sells  Capital  Asset 
for  $110,000.  Assume  the  applicable 
corporate  tax  rate  is  33%. 

(ii)  Under  this  paragraph  (c),  Y  is  treated 
as  if  it  sold  the  converted  property  (Capital 
Asset  and  $50,000  cash)  at  fair  market  value 
on  May  30,  2004.  recognizing  $60,000  of  gain 
($130,000  amount  realized — $90,000  basis).  Y 
must  report  the  gain  on  its  tax  return  for  the 
short  taxable  year  ending  May  31,  2004.  Y 
may  offset  this  gain  with  its  $12,000  net 
operating  loss  carryforward  and  will  pay  tax 
of  $16,800  (35%  of  $48,000). 

(iii)  Under  section  381,  X  succeeds  to  Y's 
accumulated  earnings  and  proflts.  Y's 
accumulated  earnings  and  proFits  of  $50,000 
increase  by  $60,000  and  decrease  by  $16,800 
as  a  result  of  the  deemed  sale.  Thus,  the 
aggregate  amount  of  subchapter  C  earnings 
and  profits  that  must  be  distributed  to  satisfy 
section  852(a)(2)(B)  is  $93,200  ($50,000  ■•- 
$60,000  -  $16,800).  X's  basis  in  Capital  Asset 
is  $100,000.  On  X's  sale  of  Capital  Asset  in 
2007.  X  recognizes  $10,000  of  gain  which  is 
taken  into  account  in  computing  X's  net 
capital  gain  for  purposes  of  section  852(b)(3). 

Example  2.  Loss  limitation,  (i)  Assume  the 
facts  are  the  same  as  those  described  in 
Example  1.  but  that,  prior  to  the 
reorganization,  a  shareholder  of  Y 
contributed  to  Y  a  capital  asset.  Capital  Asset 

2.  which  has  a  fair  market  value  of  $10,000 
and  a  basis  of  $20,000.  in  a  section  351 
transaction. 

(ii)  Assuming  that  Y's  acquisition  of 
Capital  Asset  2  was  made  pursuant  to  a  plan 
a  principal  purpose  of  which  was  to  reduce 
the  amount  of  gain  that  Y  would  recognize 
in  connection  with  the  conversion 
transaction.  Capital  Asset  2  would  be 
disregarded  in  computing  the  amount  of  Y's 
net  gain  on  the  conversion  transaction. 

(d)  Exceptions — (1)  Gain  otherwise 
recognized.  Paragraph  (a)  of  this  section 
does  not  apply  to  any  conversion 
transaction  to  the  extent  that  gain  or  loss 
otherwise  is  recognized  on  such 


xon version  transaction.  See,  for 
example,  sections  336,  351(b),  351(e), 
356,  357(c),  367,  368(a)(2)(F),  and  1001. 
(2)  Re-election  of  RIC  or  REIT  status— 
(i)  Generally.  Except  as  provided  in 
paragraphs  (d)(2)(ii)  and  (iii)  of  this 
section,  paragraph  (a)(1)  of  this  section 
does  not  apply  to  any  corporation  that — 

(A)  Immediately  prior  to  qualifying  to 
be  t£ixed  as  a  RIC  or  REIT  was  subject 

to  tax  as  a  C  corporation  for  a  period  not 
exceeding  two  taxable  years;  and 

(B)  Immediately  prior  to  being  subject 
to  tax  as  a  C  corporation  was  subject  to 
tax  as  a  RIC  or  REIT  for  a  period  of  at 
least  one  taxable  year. 

(ii)  Property  acquired  from  another 
corporation  while  a  C  corporation.  The 
exception  described  in  paragraph 
(d)(2)(i)  of  this  section  does  not  apply  to 
property  acquired  by  the  corporation 
while  it  was  subject  to  tax  as  a  C 
corporation  firom  any  person  in  a 
transaction  that  results  in  the  acquirer's 
basis  in  the  property  being  determined 
by  reference  to  a  C  corporation's  basis 
in  the  property. 

(iii)  RICs  and  REITs  previously  subject 
to  section  1374  treatment.  If  the  RIC  or 
REIT  had  property  subject  to  paragraph 

(b)  of  this  section  before  the  RIC  or  REIT 
became  subject  to  tax  as  a  C  corporation 
as  described  in  paragraph  (d)(2)(i)  of 
this  section,  then  paragraph  (b)  of  this 
section  applies  to  the  RIC  or  REIT  upon 
its  requalification  as  a  RIC  or  REIT, 
except  that  the  10-year  recognition 
period  with  respect  to  such  property  is 
reduced  by  the  portion  of  the  10-year 
recognition  period  that  expired  before 
the  RIC  or  REIT  became  subject  to  tax 
as  a  C  corporation  and  by  the  period  of 
time  that  the  corporation  was  subject  to 
tax  as  a  C  corporation. 

(e)  Special  rule  for  partnerships.  The 
principles  of  this  section  apply  to 
property  transferred  by  a  partnership  to 
a  RIC  or  REIT  to  the  extent  of  any  C 
corporation  partner's  distributive  share 
of  the  gain  or  loss  in  the  transferred 
property.  If  the  partnership  were  to  elect 
deemed  sale  treatment  under  paragraph 

(c)  of  this  section  in  lieu  of  section  1374 
treatment  under  paragraph  (b)  of  this 
section  with  respect  to  such  transfer, 
then  any  net  gain  recognized  by  the 
partnership  on  the  deemed  sale  must  be 
allocated  to  the  C  corporation  partner, 
but  does  not  increase  the  capital 
account  of  any  partner.  Any  adjustment 
to  the  partnership's  basis  in  the  RIC  or 
REIT  stock  as  a  result  of  deemed  sale 
treatment  under  paragraph  (c)  of  this 
section  shall  constitute  an  adjustment  to 
the  basis  of  that  stock  with  respect  to 
the  C  corporation  partner  only.  The 
principles  of  section  743  apply  to  such    - 
basis  adjustment. 
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(f)  Effective  date.  This  section  applies 
to  conversion  transactions  that  occur  on 
or  after  January  2,  2002.  For  conversion 
transactions  that  occurred  on  or  after 
Jime  10, 1987,  and  before  January  2, 
2002,  see  §§  1.337(d)-5  and  1.337(d)-6. 

§1.337(d>-7T    [Removed] 

Par.  7.  Section  1.337(d)-7T  is  , 
removed. 

Par.  B.ln%  1.514(c)-2,  paragraph 
(e)(l)(v)  is  added  to  read  as  follows: 

§  1 .51 4(c)-2    Permitted  allocations  under 
section  514<cK9ME). 


(e)* 
(D* 


*  * 


(v)  Allocations  made  in  taxable  years 
beginning  on  or  after  January  1,  2002, 
that  are  mandated  by  statute  or 
regulation  other  than  subchapter  K  of 
chapter  1  of  the  Internal  Revenue  Code 
and  the  regulations  thereunder. 

PART  602— [AMENDED] 

Par.  9.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  10.  hi  §  602.101,  paragraph  (b)  is 
amended  by  removing  the  entries  for 
"1.337(d}-5T".  "1.337{d)-6T".  and 
"1.337-7T"  and  adding  entries  in 
numerical  order  to  the  table  to  read  as 
follows: 

f  602.1 01    OMB  Control  numbers. 


(b)*  •  ' 

CFR  part  or  section  where 
Identified  or  descrit>ed 


Cun'ent  OMB 
control  No. 


1.337(d)-5  1545-1672 

1.337(d>-6  1545-1672 

1.337(d)-7  1545-1672 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  March  7,  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  03-6221  Filed  3-13-03;  1:16  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  175-11753;  FRL-7467-8] 

Approval  and  Promulgation  of 
implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  aimouincing  it  is 
approving  a  revision  to  the  Missouri 
State  Implementation  Plan  (SIP).  This 
revision  pertains  to  the  revision  of  a 
Missouri  air  program  rule  which 
controls  volatile  organic  compound 
emissions  in  the  Kansas  City  area.  The 
effect  of  this  approval  is  to  ensure 
Federal  enforceability  of  the  State  air 
program  rules  and  to  maintain 
consistency  between  the  State-adopted 
rules  and  the  approved  SIP. 
DATES:  This  direct  final  rule  will  be 
effective  May  19,  2003,  unless  EPA 
receives  adverse  comments  by  April  17, 
2003.  If  adverse  comments  are  received, 
EPA  will  pubUsh  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,, Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  docimients  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-Usted  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  foUovdng 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 
What  does  Federal  approval  of  a  Stale 

regulation  mean  to  me? 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

'What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  States  to  develop  air 
pollution  regulations  and  control 


strategies  to  ensure  that  State  air  quality 
meets  the  national  ambient  air  quahty 
standards  established  by  EPA.  These 
ambient  standards  are  established  imder 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfiu  dioxide. 

Each  State  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  State 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  State  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  States  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  State  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  pubfic  comment  period, 
and  a  formal  adoption  by  a  State- 
authorized  rulemaking  body. 

Once  a  State  rule,  r^ulation,  or 
control  strategy  is  adopted,  the  State 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  State  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  State  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  thfe  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  title  40,  part  52, 
entitled  "Approval  and  Promtilgation  of 
Implementation  Plans."  The  actual  State 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  State  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  State  regulation 
before  and  after  it  is  incorporated  into     . 
the  Federally-approved  Sff  is  primarily 
a  State  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
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against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

Missouri  has  submitted  revisions  to 
rule  10  CSR  10-2.260.  Petroleum  Liquid 
Storage.  Loading  and  Transfer,  which 
limits  emissions  of  volatile  organic 
compoundsan  the  Kansas  City, 
Missouri,  area. 

Shortly  after  this  rule  was  revised  by 
the  State  in  2001 ,  it  was  determined  that 
two  of  the  tank  size  provisions  were 
incorrect.  The  tank  sizes  and  thus  the 
niling  mechanisms  and  emissions 
venting  controls  in  subsections  (5)(A) 
and  (5)(B)  had  been  switched.  The  large 
tanks  should  have  the  sophisticated 
poppeted  filling  mechanisms  and  Stage 
I  vapor  recovery  equipment  rather  than 
the  simple  controls  used  on  small  tanks. 
This  revision  makes  that  correction. 
Also,  subsection  (5){B)  was  revised  for 
clarity  in  the  first  sentence  to  read,  "in 
addition  to  the  requirements  of 
subsection  (3){A)."  This  addition 
clarifies  that  large  tanks  must  meet  the 
requirements  for  smaller  tanks  as  well 
as  the  more  stringent  requirements. 
Finally,  a  definition  for  "Stage  I  Vapor 
Recovery"  was  added  to  section  (1) 
Definitions,  for  rule  clarity. 

The  State  submittal  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  approving  as  an  amendment  to 
the  Missouri  SIP  State  rule  10  CSR  10- 
2.260,  which  became  effective  on 
November  30,  2002. 

We  are  processing  this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Statutory  and  Executive  Order  Revie%vs 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 


not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 


that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  19,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  riot 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Ozone,  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Dated:  March  3,  2003. 
lames  B.  Gulliford, 
Regional  Administrator.  Region  7. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART52-4AMENDE0] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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The  revision  reads  as  follows: 


Subpart  AA— Missouri 

2.  In  §52.1320(c)  the  table  for  Chapter     §52.1^0    WentHicatlon^of  plan.^ 
2  is  amended  by  revising  the  entry  for 
10-2.260.  (c)*  *,* 

EPA-Approved  Missouri  Regulations 


Missouri 
citation 


Title 


State 

effective 

date 


EPA  approval  date 


Explanation 


Missouri  Department  of  Natural  Resources  Chapter  2— Air  Quality  Standards  and  Air  Pollution  Control  Regulations  for  tfte  Kansas  City 

Metropolitan  Area  


10-2.260 


Control  of  Petroleum  Liquid  Storage,  Load- 
ing, and  Transfer. 


1 1/30/02    3/18/03  and  FR  dtation. 


[FR  Doc.  03-6307  Filed  3-17-03;  8:45  am] 

BHXING  CODE  6SaO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  171-1 171a;  FRL-7468-11    , 

Approval  and  Pronratgation  of 
Implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  announcing  it  is 
approving  a  revision  to  the  Missouri 
State  Implementation  Plan  tSIP)  which 
pertains  to  the  rescission  of  two 
outdated  opacity  rules  for  the  Kansas 
City  and  St.  Louis  areas  and  the  revision 
of  the  state-wide  opacity  rule.  Approval 
of  this  revision  will  simplify  the  SIP, 
ensure  consistency  between  the  state 
and  federally-approved  rules,  and 
ensure  Federal  enforceability  of  the 
revised  state  rule. 

DATES:  This  direct  final  rule  will  be 
effective  May  19,  2003,  imless  EPA 
receives  adverse  comments  by  April  17, 
2003.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  pubUc  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Envirorunental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 


hours  at  the  above-hsted  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent  whenever 
"we,"  "us,"  or  "oiu"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  Is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 
What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 
What  is  being  addressed  in  fliis  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
ciurently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  priJnarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 


monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirement9^This  process 
generally  includes  a  public  notice, 
public  hearing,  pubhc  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  indusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  "be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  emd  supporting 
information  approved  by  EPA  imder 
section  110  of  the  CAA  are  incorporated 
into  the  Pederally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52. 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  Sff  is  primarily 
a  state  responsibility.  However,  after  the 
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regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

In  an  ongoing  effort  to  simplify  and 
consolidate  its  air  program  rules,  and 
SIP,  the  Missouri  Department  of  Natural 
Resources  (MDNR)  adopted  a  state-wide 
rule  pertaining  to  visible  air 
contaminants  in  1999.  This  rule  was 
approved  in  the  SIP  on  October  26,  2000 
(65  FR  64145). 

With  the  adoption  of  this  state-wide 
rule,  there  was  no  longer  any  need  to 
retain  similar  rules  which  applied  to  the 
Kansas  City  and  St.  Louis  areas. 
Consequently,  the  MDNR  has  requested 
that  rules  10  CSR  10-2.080  Emission  of 
Visible  Air  Contaminants  From  Internal 
Combustion  Engines,  applicable  to  the 
Kansas  City  metropolitan  area,  and  10 
CSR  10-5.180  Emission  of  Visible  Air 
Contaminants  From  Internal 
Combustion  Engines,  applicable  to  the 
St.  Louis  metropolitan  area,  be 
rescinded  from  the  Missoiui  SIP. 

Since  rule  10  CSR  10-6.220  contained 
a  reference  to  these  two  rules  in 
subsection  (1)(A),  it  has  been  revised  to 
delete  these  references,  and  language 
was  added  to  maintain  the  applicability 
and  exemptions  that  were  provided  for 
in  the  rescinded  rules.  Finally,  one 
minor  clerical  correction  was  made  to 
subsection  (1){F).  These  revisions  were 
state  effective  on  November  30,  2002. 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking?  . 

We  are  approving  as  an  amendment  to 
the  Missouri  SIP  the  rescission  of  state 
rules  10  CSR  10-2.080  and  10  CSR  10- 
5.180,  and  a  revision  to  rule  10  CSR  10- 
6.220. 

We  are  processing  this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 


adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requireriients  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant.    * 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 


State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  19,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Ozone,  Reporting 
and  recordkeeping  requirements, 
Volatile  organic  compounds. 

Dated:  March  3.  2003. 
James  B.  GuUifbrd, 

Regional  Administrator.  Region  7. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

-Authority:  42  U.S.C.  7401  et  seq. 


Missouri  citation 


c.  In  Chapter  6  revising  the  entry  for 
10-6.220. 


Subpart  AA— Missouri 

2.  In  §  52.1320(c)  the  tables  for  ^^                         .        ,„ 

Chapters  2,  5,  and  6  are  amended  by:  "^  The  revision  reads  as  follows: 

a.  In  Chapter  2  removing  the  entry  for  552.1^    Identification  of  plan. 
10-2.080, 

b.  In  Chapter  5  removing  the  entry  for 
10-5.180,  and  (c)  *   *   * 

EPA-Approved  Missouri  Regulations 


Title 


state  effec-        EPA  ap-  Exnlanation 

tive  date        proval  date        "P«"ano" 


Missouri  Department  of  Natural  Resources 


Ct^apter  6— Air  Quality  Standards,  Definitions,  Sampling  and  Reference  Methods,  and  Air  Pollution  Control  Regulations  for  ttie  State  of  Missouri 


10-6.220 Restriction  of  Emission  of  Visible  Air  Contaminants. 


-  11/30/02     3/18A)3and 
FR  citation 


***** 

[FR  Doc.  03-6309  Filed  3-17-03;  8:45  am] 
BILUNGCOOE  SS60-S0-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  17&-1176a;  FRL-7468-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  announcing  it  is 
approving  a  revision  to  the  Missouri 
State  Implementation  Plan  (SIP)  which 
pertains  to  updating  the  state's  Air 
Quality  Index  (AQI)  rule  to  make  it 
consistent  with  the  Federal  rule.  The 
AQI  is  used  by  states  for  daily  air 
quality  reporting  to  the  general  public. 
Approval  of  this  revision  will  ensure 
consistency  between  the  state  and 
Federally-approved  rules,  and  ensure 
Federal  enforceability  of  the  revised 
state  rule. 

DATES:  This  direct  final  rule  will  be 
effective  May  19,  2003,  unless  EPA 
receives  adverse  comments  by  April  17, 
2003.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 


development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603.- 
SUPPLEMENTARY  INFORMATION:      - 
Throughout  this  dociunent  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  Is  a  SIP? 

What  is  the  Federal  approval  fjrocess  for  a 

SIP? 
What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Aqt 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 


for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP.  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
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reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

On  August  4.  1999  {64  FR  42530), 
EPA  published  a  final  rule  which 
revised  the  Air  Quality  Index  (AQI) 
used  by  states  for  daily  air  quality 
reporting  to  the  general  public.  These 
requirements  are  promulgated  in  the 
Code  of  Federal  Regulations  at  Part  58 — 
Ambient  Air  Quality  Surveillance, 
section  58.50  and  Appendix  G. 

The  AQI  (formerly  called  the 
Pollution  Standards  Index)  is  a  tool  that 
simplifles  the  reporting  of  air  quality  to 
the  general  public.  The  AQI 
incorporates  into  a  single  index 
concentrations  of  five  criteria 
pollutants:  ozone,  particulate  matter, 
carbon  monoxide,  sulfur  dioxide,  and 
nitrogen  dioxide.  The  scale  of  the  index 
is  divided  into  general  categories  that 
are  associated  with  health  messages. 
The  scale  is  also  color  coded.  It  is 
usually  the  color  that  is  reported  diuing 
public  messages.  For  example,  green 
equates  to  "good"  air  quality,  and 
"maroon"  equates  to  "hazardous"  air 
quality. 

In  order  to  keep  the  state  rules  up  to 
date,  and  consistent  with  the  federal 
rules,  the  state  revised  its  existing  rule 
which  contains  the  AQI  information,  10 
CSR  10-6.130  Controlling  Emissions 
Diuing  Episodes  of  High  Air  Pollution 
Potential,  to  adopt  by  reference  these 
new  provisions.  This  state  action  was 
effective  November  30,  2002. 

The  state  also  revised  the  rule  to 
incorporate  its  updated  rule  format  by 
changing  rule  section  headings  to  read: 
(1)  Applicability;  (2)  Definitions;  (3) 
General  Provisions;  (4)  Reporting  and 
Record  Keeping;  and  (5)  Test  Methods. 
A  few  other  minor  clarifications  and 
corrections  were  made. 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 


appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  approving  as  an  amendment  to 
the  Missouri  SIP  revisions  to  rule  10 
CSR  10-6.130  Controlling  Emissions 
During  Episodes  of  High  Air  Pollution 
Potential. 

We  are  processing  this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  conunent  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 


substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  firom  Enviroiunental  Health 
Risks  arid  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  19,  2003. 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  final  rule 
does  not  affect  the  finality  of  this  rule 
for  the  purposes  of  judicial  review  nor 
does  it  extend  the  time  within  which  a 
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petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Particulate  matter,  Ozone, 
Reporting  and  recordkeeping 


requirements.  Sulfur  dioxide.  Volatile 
organic  compounds. 

Dated:  March  3,  2003. 
James  B.  Gulliford, 

Regional  Administrator,  Region  7. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

EPA-Approved  Missouri  Regulations 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA— Missouri 

2.  to  §  52.1320(c)  the  table  for  Chapter 
6  is  amended  by  revising  the  entry  for 
10-6.130  to  read  as  follows: 

§  52.1 320    Identification  of  plan. 

***** 

(c)*   *  * 


Missouri  citation 


Title 


State  effec- 
tive date 


EPA  ap- 
proval date 


Explanation 


Missouri  Department  of  Natural  Resources 


Chapter  6— Air  Quality  Standards,  Definitions,  Sampling  and  Reference  Mettiods,  and  Air  Pollution  Control  Regulations  for  the  State  of  Missouri 

•  *  *  * 

10-6130  Controlling  Emissions  Durirtg  Episodes  of  High  Air  Pollution  Potential  11/30/02     3/18/03  and 

FR  citation 


[FR  Doc.  03-6311  Filed  3-17-03;  8:45  am] 
BILLING  CODE  6860-5<M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  174-11 74a;  FRL-7467-4] 

Approval  and  Promulgation  of 
Implamentation  Plans;  State  of 
Missouri 

AGEf4CY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  announcing  it  is 
approving  a  revision  to  the  Missouri 
State  Implementation  Plan  (SIP).  This 
revision  pertains  to  two  Missouri  rules, 
applicable  to  the  Springfield-Greene 
County  area  and  out-state  area,  which 
control  particulate  matter  emissions 
from  fuel  burning  equipment  used  for 
indirect  heating.  The  effect  of  this 
approval  is  to  ensure  Federal 
enforceability  of  the  state  air  program 
rules  and  to  maintain  consistency 
between  the  state-adopted  rules  and  the 
approved  SIP. 

DATES:  This  direct  final  rule  will  be 
effective  May  19,  2003,  unless  EPA 
receives  adverse  comments  by  April  17, 


2003.  If  adverse  comments  are  received. 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  dociunents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we."  "us."  or  "oiu"  is  used,  we  mean 
EPA.  This  section  provides  additionfil 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 

What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 

What  is  being  addressed  in  this  document? 

What  action  is  EPA  taking? 


What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control  . 
strategies  to  ensture  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfiu  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  etiforceable 
docujnents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

to  order  for  state  regulations  to  be 
incorporated  toto  the  Federally- 
enforceable  SIP,  states  must  formally, 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
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generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52. 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
Uie  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

The  Missouri  Department  of  Natural  • 
Resources  (MDNR)  has  four  similar  SIP- 
approved  rules  which  pertain  to  the 
control  of  particulate  matter  from  fuel 
burning  equipment  used  for  indirect 
heating.  These  rules  are  specific  to 
various  areas  of  the  state  (Kansas  City, 
St.  Louis.  Springfield-Greene  County, 
and  the  out-state  area)  but  are  otherwise 
similar  in  their  requirements.  In  order  to 
make  these  rules  consistent  and  to  make 
minor  corrections  and  clarifications,  the 
state  has  revised  the  rules  applicable  to 
the  Springfield-Greene  County  area  and 
the  out-state  area. 

Specifically,  rule  10  GSR  10-3.060, 
Maximum  Allowable  Emissions  of 
Particulate  Matter  from  Fuel  Burning 
Equipment  Used  for  Indirect  Heating, 
applicable  to  the  out-state  area,  was 
revised  to  add  a  clarifying  statement  for 
the  calculation  of  Q  (the  installation's 
total  heat  input],  the  word  "Installation" 
was  replaced  with  the  words  "Indirect 


Heating  Sources,"  an  exemption  in 
section  (7)  was  deleted,  since  it  was  no 
longer  applicable,  and  there  were  a  few 
other  minor  clarifications. 

Rule  10  GSR  10-4.040,  Maximum 
Allowable  Emission  of  Particulate 
Matter  from  Fuel  Burning  Equipment 
Used  for  Indirect  Heating,  applicable  to 
the  Springfield-Greene  County  area,  was 
revised  to  separate  out  the  emission 
limitation  requirements  for  new  and 
existing  sources  to  make  this  section 
consistent  with  the  other  rules,  a 
clarifying  statement  for  the  calculation 
of  Q  (the  installation's  total  heat  input) 
was  added,  the  word  "Installation"  was 
replaced  with  the  words  "Indirect 
Heating  Sources,"  and  there  were  a  few 
other  minor  clarifrcations.  Additionally, 
we  determined  that  the  test  method  in 
section  (1)(D)  of  the  rule  had  been 
updated  in  an  earlier  version  of  the  rule 
but  had  not  been  updated  in  the  SIP.  We 
are  correcting  this  omission  and  will 
approve  this  rule  s^tion  in  this  action 
since  it  references  a  more  current 
method. 

Additional  detail  and  explanation 
regarding  the  revisions  to  these  rules  is 
contained  in  the  Technical  Support 
Document  for  this  action  which  is 
available  from  the  EPA  contact  above. 

The  state  submittal  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  dociunent  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  is  EPA  Taking? 

We  are  approving  as  an  amendment  to 
the  Missoiu-i  SIP  state  rules  10  CSR  IQ-- 
3.060  and  10  CSR  10-4.040,  which 
became  effective  in  the  state  on 
November  30.  2002. 

We  are  processing'this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 


Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  nqt  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  "This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23. 1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
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section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nUe,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
"report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate   . 
circuit  by  May  19,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sul^ects  40  CFR  Part  52 

Environmental  protection.' Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Particulate  matter.  Ozone,  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compoxmds. 

EPA-Approved  Missouri  Regulations 


Missouri  citation 


Title 


Dated:  March  3.  2003. 
James  B.  GuUiford, 

Regional  Administrator.  Region  7. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA— Missouri 

2.  In  §  52.1320(c)  the  tables  for 
Chapters  3  and  4  are  amended  by: 

a.  In  Chapter  3  revisii^  the  entry  for 
10-3.060  and 

b.  In  Chapter  4  revising  the  entry  for 
10-4.040. 

The  revisions  read  as  follows: 

§  52.1 320    Identification  of  plan. 


(c) 


State  ef- 
fective 
date 


EPA  approval  date 


Explanation 


Missouri  Department  of  Natural  Resources 


Chapter  »— Air  Pollution  Control  Regulations  for  the  Outstate  Missouri  Area 


10-3.060 Maximum  Allowable  Emission  of  Particulate 

Matter    From    Fuel    Burning    Equipment 
Used  for  Indirect  Heating. 


1 1  /30/02    [3/1 8/03  and  FR  cJte] 


<:hapter  «— Air  Quality  Standards  and  Air  Pollution  Control  Regulations  for  Springfield-Greene  County  Araa 

1 1/30/02    [3/18/03  and  FR  dte^  


10-4.040 Maximum  Allowable  Emission  of  Particulate 

Matter    From    Fuel    Buming    Equipment 
Used  for  Indirect  Heating. 


[FR  Doc.  03-6305  Filed  3-17-03;  8:45  am] 
BIUJNG  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretaiy 

49  CFR  Parti 

[Doclcat  No.  OST 1999-6189] 

RIN  9991-AA33 

Organization  and  Delegation  of  Powers 
and  Duties;  Delegations  to  Assistant 
Secretary  for  Budget  and  Programs 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 


summary:  The  Secretary  of 
Transportation  is  delegating  to  the 
Assistant  Secretary  for  Budget  and 
Programs  the  authority  to  conduct  an 
annual  review  of  the  Department  of 
Transportation's  civil  i>enalty 
provisions  and  coordinate  the         >_ 
Department's  compliance  with  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990,  as  amended. 
DATES:  This  rule  is  effective  March  18, 
2003. 

ADDRESSES:  The  dodket  for  this 
rulemaking  is  maintained  by  the  Docket 
Management  Facility,  (OST  199^-6189). 
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U.S.  Department  of  Transportation, 
room  PL-401.  400  Seventh  Street,  SW., 
Washington.  DC,  20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  C.  Lasley,  Attorney-Advisor, 
Office  of  the  Assistant  General  Counsel 
for  Regulation  and  Enforcement,  (202) 
366-4723. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410,  104  Stat.  890),  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134.  110  Stat.  1321) 
(the  Act),  requires  Federal  agencies  to 
review  each  civil  penalty  provision 
within  their  respective  jurisdictions  at 
least  once  every  four  years  and 
determine  whether  adjustments  tq  any 
penalty  provisions  are  required  due  to 
inflation.  If  an  adjustment  is  required, 
the  agency  must  issue  a  rulemaking 
adjusting  its  civil  penalties  provision 
accordingly.  The  Department  of 
Transportation  (Department),  in  meeting 
this  statutory  requirement  in  the  past, 
has  allowed  each  of  its  Operating 
Administration  to  review  and  adjust  its 
own  civil  penalty  provisions.  This  final 
rule  delegates  the  responsibility  of 
reviewing  annually  each  civil  penalty 
provision  throughout  the  Department  to 
the  Assistant  Secretary  for  Budget  and 
Programs  (Assistant  Secretary).  The 
Assistant  S^retary  will  be  responsible 
for  determining  which  civil  penalty 
provisions  are  required  to  be  adjusted 
and  for  calculating  the  necessary 
adjustment.  Further,  the  Assistant 
Secretary  will  coordinate  with  each 
Operating  Administration  to  ensure  that 
any  necessary  and  appropriate 
rulemaking  is  published  in  the  Federal 
Register. 

This  delegation  is  designed  to 
centralize  the  Department's  efforts  at 
complying  with  the  statutory  mandates 
of  the  Act  to  ensure  a  timelier,  efficient, 
and  consistent  review  of  the 
Department's  various  civil  penalty 
provisions. 

Because  this  final  rule  is  ministerial 
in  nature  and  relates  only  to 
Departmental  management, 
organization,  procedure,  and  practice, 
the  Office  of  the  Secretary  of 
Transportation  (OST)  has  determined 
that  notice  and  comment  are 
unnecessary  and  that  the  rule  is  exempt 
from  prior  notice  and  comment 
requirements  under  5  U.S.C. 
553(b)(3)(A).  These  changes  will  not 
have  substantive  impact,  and  OST  does 
not  expect  to  receive  substantive 
comment  on  the  rule.  Therefore.  OST 
finds  that  there  is  good  cause  under  5 
U.S.C.  553(d)(3)  to  make  this  rule 


effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Regulatory  Evaluation 

Regulatory  Assessment 

This  rulemaking  is  a  non-significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Order.  This  rule 
is  also  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation,  44  FR 
11034. 

This  rule  does  not  impose  unfunded 
mandates  or  requirements  that  will  have 
any  impact  on  the  quality  of  the  human 
environment. 

Collect  Jon  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism  Assessment 

This  proposed  rule  has  been  reviewed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4,  1999.  and  it  is 
determined  that  this  action  does  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule  will  not 
limit  the  policymaking  discretion  of  the 
States  nor  preempt  any  State  law  or 
regulation. 

List  of  Subiects  in  49  CFR  Part  1 

Authority  delegations  (government 
agencies).  Organization  and  functions 
(government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  46  U.S.C. 
2104(a);  28  U.S.C.  2672;  31  U.S.C.  3711(a)(2); 
Pub.  L.  101-552.  104  Stat.  2736;  Pub  L.  106- 
159. 113  Stal.  1748:  Pub.  L.  107-71, 115  Stat. 
597. 

2.  In  §  1.58.  add  a  new  paragraph  (i) 
to  read  as  follows: 

f  1 .58    Delegations  to  Assistant  Secretary 
for  Budget  and  Programs. 

***** 

(i)  In  accordance  with  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990  (Pub.  L.  101-410, 104  Stat.  890), 
as  amended  by  the  Debt  Collection 


Improvement  Act  of  1996  (Pub.  L.  104- 
134,  110  Stat.  1321),  review,  on  an 
annual  basis,  each  of  the  Department's 
civil  penalty  provisions,  determine 
whether  adjustment  is  required, 
calculate  the  necessary  adjustment,  and 
coordinate  with  the  relevant  Operating 
Administration  to  ensure  that  the 
requisite  regulation  making  the 
adjustment  is  issued. 
***** 

Issued  on  February  20,  2003. 
Norman  Y.  Mineta, 
Secretary  of  Transportation. 
|FR  Doc.  03-6473  Filed  3-17-03;  8:45  am) 
BILUNG  CO06  4910-62-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AG96 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designation  of 
Critical  Habitat  for  Two  Laritspurs 
From  Coastal  Northern  California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We.  the  U.S.  Fish  and 
WildUfe  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Delphinium  bakeri 
(Baker's  larkspur)  and  Delphinium 
luteum  (yellow  larkspur).  We  are 
designating  2  units  totaling 
approximately  740  hectares  (ha)  (1,828 
acres  (ac))  for  D.  bakeri,  and  4  units 
totaling  approximately  1,022  ha  (2,525 
ac)  for  D.  luteum,  in  Marin  and  Sonoma 
counties,  California.  The  total  critical 
habitat  for  both  plants  is  approximately 
1,762  ha  (4,353  ac)  in  6  units.  This 
critical  habitat  designation  provides 
additional  protection  under  section  7  of 
the  Act  with  regard  to  actions  carried 
out,  funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat.  We  solicited  data 
and  comments  from  the  public  on  all 
aspects  of  this  proposal,  including  data 
on  economic  and  other  impacts  of  the 
designation. 

DATES:  This  rule  becomes  effective  on 
April  17,  2003. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  final  rule,  will  be  available  for 
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public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  Suite  W-2605, 
Sacramento,  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Tarr  or  Susan  Moore,  Sacramento  Fish 
and  WildUfe  Office,  U.S.  Fish  and 
Wildlife  Service,  at  the  above  address 
(telephone  916/414-6600;  facsimile 
916/414-6710). 
SUPPLEMENTARY  INFORMATION: 

Backg^und 

Delphinium  bakeri  is  a  perennial  herb 
in  the  buttercup  family 
(Ranimculaceae).  Ewan  (1942)  described 
Delphinium  bakeri  based  on  type 
material  collected  by  Milo  Baker  in  1939 
from  "Coleman  Valley,  Sonoma  Co., 
California."  In  the  most  recent 
treatment,  Wamock  (1997)  retained  the 
taxon  as  a  full  species.  It  grows  from  a 
thickened,  tuber-like,  fleshy  cluster  of 
roots.  The  stems  are  hollow,  erect,  and 
grow  to  65  centimeters  (cm)  (26  inches 
(in))  tall.  Shallowly  five-parted  leaves 
occur  primarily  along  the  upper  third  of 
the  stem  and  are  green  (as  opposed  to 
withering)  at  the  time  the  plant  flowers. 
The  flowers  are  irregularly  shaped.  The 
five  sepals  (members  of  the  outermost 
set  of  flower  parts)  are  conspicuous, 
bright  dark  blue  or  purplish,  with  the 
rear  sepal  elongated  into  a  spur  (hollow, 
often  cone-shaped,  projection).  The 
inconspicuous  petals  occur  in  two  pairs. 
The  lower  pair  is  oblong  and  blue- 
purple;  the  upper  pair  is  oblique  (having 
imequal  sides  or  an  asjrmmetric  base) 
and  white.  Seeds  are  produced  in 
several  dry,  many-seeded  fruits,  which 
split  open  at  maturity  on  only  one  side 
(i.e.,  follicles).  D.  bakeri  flowers  from 
April  through  May  (Wamock  1993).  D. 
bakeri  can  be  differentiated  from  other 
members  of  the  genus  by  its  crenate  leaf 
margins  (margins  notched  or  scalloped 
so  as  to  form  rounded  teeth),  leaves  that 
are  not  withering  at  time  of  flowering, 
and  flowers  that  are  loosely  arranged 
(California  Native  Plant  Society  (CNPS) 
1977). 

Delphinium  bakeri  has  only  been 
known  frtim  three  locations:  Coleman 
Valley  in  southern  Sonoma  Coimty,  near 
the  town  of  Tomales  in  northern  Marin 
County,  and  approximately  10  km  (6  mi) 
east  of  "Tomajes  Bay  in  northern  Marin 
County  (California  Natural  Diversity 
Database  (CNDDB)  2001).  D.  bakeri  is 
thought  to  have  been  extirpated  from 
Coleman  Valley  sometime  prior  to  1986, 
and  fitjm  the  site  near  Tomales,  where 
the  species  has  not  been  relocated  since 
1925  (CNDDB  2001).  At  the  only  known 
extant  (currently  existing,  not  extirpated 


or  destroyed)  popidation,  approximately 
10  km  (6  mi)  east  of  Tomales  Bay,  the 
nimiber  of  individuals  has  varied  irom 
0  to  67  individuals  over  the  last  20  years 
(CNDDB  2001). 

Delphinium  bakeri  occurs  on 
decomposed  shale.  The  sites  where  it  is 
found  range  from  90  to  205  meters  (m) 
(295  to  672  feet  (ft))  in  elevation 
(CNDDB  2001).  The  collection  from  the 
type  locality  (the  location  where  the 
species  was  first  described)  in  Coleman 
Valley  was  described  by  Joseph  Ewan  as 
growing  "along  fence  rows  and  in  heavy 
low  brush"  (Ewan  1942).  Two  species 
fisted  as  growing  with  D.  bakeri  at  the 
type  locality  were  Potentilla  elata  (now 
known  as  Horkelia  califomica  ssp. 
dissita  (California  honeydew))  and 
Ranunculus  orthorynchus  (straightbeak 
buttercup)  (Ewan  1942).  No  information 
is  reported  for  the  associated  species  or 
habitat  for  the  other  occurrence  near 
Tomales  thatis  thought  to  be  extirpated 
(CNDDB  2001). 

The  single  extant  occurrence  of 
Delphinium  bakeri  grows  in  mesic 
(moderate  moisture)  conditions  along  an 
extensive  north-facing  slope  under  an 
overstory  that  includes  Umbellularia 
califomica  (California  bay),  Aesculus 
califomica  (California  buckeye),  and 
Quercus  agrifolia  (coastal  live  oak). 
Other  native  plants  associated  with  D. 
bakeri  at  this  site  include:  Baccharis 
pilularis  ssp.  consanguinea 
(coyotebrush),  Symphorcarpos  cf. 
rivularis  (snowberry),  Rubus  ursinus 
(California  blackberry),  Pteridium 
aquilinum  (braken  fern),  Polystichum 
munitum  (sword  fern),  Pityrogramma 
triangularis  (goldback  fern),  Dryopteris 
arguta  (coastal  woodfem),  Adiantum 
jordanii  (maidenhair  fern),  Pglypodium 
glycyrrhiza  (licorice  fern), 
Toxicodendron  diversilobum  (poison 
oak),  Ceanothus  thyrsifloms 
(blueblossom  ceanothus),  Lithophragma 
affine  (woodland  star),  and  Holodiscus 
discolor  (oceanspray)  (J.  Koontz,  Center 
for  Biodiversity,  in  litt.,  2002;  CNDDB 
2001).  These  plants  are  important 
indicators  of  remaining  areas  of  natural 
habitat  that  support  D.  bakeri,  and  are 
likely  to  support  ecological  processes 
such  as  water  retention,  shading, 
nitrogen  processing,  and  other  factors 
that  create  suitable  habitat  conditions 
for  D.  bakeri.  The  property  is  privately 
owned,  but  Sonoma  County  has  a  right- 
of-way  along  the  road.  Pollinators  have 
not  specifically  been  identified  for  D. 
bakeri.  but  pollinators  for  species  in  the 
genus  Delphinium  typically  are  large 
hymenoptera,  especially  Bombus  ssp. 
(bumblebees)  (Guerrant  1978). 

In  1942.  Ewan  noted  that  the  habitat 
of  Delphinium  bakeri  was  formerly 
more  abundant,  but  had  been  reduced 


by  cultivation  (Ewan  1942).  Habitat 
conversion,  grazing,  and  roadside 
maintenance  activities  are  cited  as  the 
reasons  for  the  decline  of  the  species, 
and  two  of  the  three  known  occurrences 
of  D.  bakeri  in  Marin  and  Sonoma 
coimties,  including  the  occurrence  at 
the  type  locality  in  Coleman  Valley,  . 
have  been  extirpated  (California 
Department  of  Fish  and  Game  (CDFG) 
1994).  The  single  location  where  D. 
bakeri  is  known  to  remain  extant  is 
threatened  by  road  work,  such  as  right- 
of-way  maintenance  (including  use  of 
herbicides),  overcollection,  and  sheep 
grazing  (CNDDB  2001).  For  example, 
many  plants  were  accidentally  mowed 
by  a  county  road  maintenance  crew  in 
May  2002  0-  Koontz,  in  litt.,  2002). 
Because  of  the  restriction  in  its  range  to 
a  single  popidation  and  the  small 
population  size  of  the  one  remaining 
occurrence,  D.  bakeri  is  extremely 
vulnerable  to  extinction  from  random 
natural  events,  such  as  unseasonal  fire 
or  insect  outbreaks  (Shaffer  1981; 
Primack  1993). 

Delphinium  luteum  is  a  perennial 
herb  in  the  buttercup  family 
(Ranunculaceae).  Heller  (1903) 
described  D.  luteum  based  on  type 
material  collected  from  "grassy  slopes 
about  rocks,  near  Bodega  Bay,  along  the 
road  leading  to  the  village  of  Bodega"  in 
Sonoma  County.  Although  Jepson 
(1975)  reduced  D.  luteum  to  a  variety  of 
D.  nudicaule  (red  larkspiu'),  it  is 
currently  recognized  as  a  full  species 
(Wamock  1993).  D.  luteum  grows  fix>m 
thin  tuberous  roots  up  to  30  cm  (12  in) 
long  to  a  height  of  55  cm  (22  in)  tall. 
The  leaves  are  mostly  basal,  fleshy,  and 
green  at  the  time  of  flowering.  The 
flowers  are  cornucopia-shaped.  The  five 
conspicuous  sepals  eu«  bright  yellow, 
with  the  posterior  sepal  elongated  into 
a  spur.  The  inconspicuous  petals  occur 
in  two  pairs.  The  upper  petals  are 
narrow  and  unlobed;  the  lower  petals 
are  oblong  to  ovate  (egg-shaped).  The 
fmit  is  a  follicle.  D.  luteum  flowers  fitjm 
March  to  May.  The  species  is 
distinguished  from  other  Delphinium  by 
its  yellow  flowers  and  its  erect  seed 
follicles  (CNPS  1977).  In  contrast  to 
typical  pollinators  for  the  genus 
Delphinium,  potential  pollinators  for  D. 
luteum  are  Allen's  hummingbirds 
[Selasphoms  sasin),  which  have  been 
observed  visiting  D.  luteum  flowers.  In 
addition,  the  flower  shape  and  sucrose- 
dominated  nectar  are  consistent  with 
characteristics  of  species  that  are 
typically  pollinated  by  hummingbirds 
(Guerrant  1978). 

Delphinium  luteum  inhabits  coastal 
prairie  and  coastal  scmb  areas,  which 
typically  have  no  overstory  vegetation, 
at  elevations  ranging  irom  sea  level  to 
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about  100  m  (300  ft)  within 
northwestern  Marin  and  southwestern 
Sonoma  counties,  California  (CNDDB 
2001).  The  species  occurs  on  moderate 
to  steep  slopes,  generally  near  areas 
showing  evidence  of  some  level  of 
ground  disturbance  in  the  past, 
including  landslides  (Guerrant  1978, 
CNDDB  2001).  Roots  of  D.  luteum  are 
tuberous,  long,  and  thin,  an  unusual 
combination  in  this  genus,  which  may 
provide  an  advantage  in  thin,  unstable 
soils  (Weaver  1919  as  cited  in  Guerrant 
1978).  Typical  soil  types  supporting  D. 
luteum  include  the  iCneeland  series  in 
Sonoma  County  and  the  Yorkville  series 
in  Marin  County.  These  soils  derive 
from  sandstone  or  shale,  and  share 
qualities  of  rapid  runoff  and  high 
erosion  potential  (U.S.  Department  of 
Agriculture  1972;  Soil  Conservation 
Service  (SCS)  1985).  The  most  recently 
documented  populations  of  D.  luteum 
(those  seen  in  the  1980s  or  later)  tend 
to  grow  on  north-facing  slopes  in 
canyon  complexes  with  steep  sides 
(LSA  Associates  (LSA)  1997;  CNDDB 
2001).  Presumably  the  more  shaded 
north-facing  slopes  provide  a  more 
moist  microclimate  than  slopes  facing 
other  directions,  while  the  steep-sloped* 
canyon  walls  increase  the  likelihood  of 
erosion  and  landslides  in  the  vicinity. 
Two  potential  exceptions  to  this  trend 
are  evident  (CNDDB  2001):  one 
population  near  Tomales,  California,  is 
mapped  on  a  south-facing  slope,  and  a 
relatively  nearby  population  does  not 
appear  to  grow  near  any  steep-sloped 
canyon  walls.  Both  of  these  populations 
are  in  critical  habitat  Unit  L4,  described 
below.  The  first  population  has  not  been 
documented  since  1983,  and  its  mapped 
location  is  precise  to  a  0.32  km  (0.20  mi) 
radius.  This  could  put  its  actual  location 
across  the  canyon  on  a  north-facing 
slope.  The  .other  population  is  growing 
in  a  road  cut,  which  might  provide 
erosional  and  soil  disturbance 
characteristics  similar  to  those  near 
canyon  walls  (CNDDB  2001). 

Temperatines  in  the  region  inhabited 
by  Delphinium  luteum  are  moderated  by 
fog.  As  a  result,  the  summers  are 
relatively  cool  and  winters  are  relatively 
warm  compared  to  inland  habitats. 

Much  ofthe  coastal  prairie  in  this 
species'  range  has  been  grazed  by 
livestock  for  over  a  century,  and  is  now 
characterized  by  a  mixtine  of  normative 
annuals  and  forbs  and  native  prairie 
plants.  Native  plants  typically  occurring 
with  D.  luteum  include  Arabis 
blepharophylla  (rose  rockcress), 
Calochortus  tolmei  (Tolmei  startulip), 
Mimulus  aurantiacus  (orange  bush 
monkeyflower),  Dudleya  caespitosa  (sea 
lettuce),  Polypodium  califomicum 
(California  polyploidy),  Eriogonum 


parviflorum  (sea  cliff  buckwheat). 
Toxicodendron  diversilobum  (poison 
oak),  Romanzoffia  calif omica 
(California  mistmaiden),  Hesperevax 
sparsiflom  (evax).  Pentagramma 
triangularis  (goldenback  fern),  and 
Sedum  spathulifolium  (broadleaf 
stonecrop)  (CNDDB  2001;  J.  Koontz,  in 
litt..  2002;).  These  plants  are  important 
indicators  of  remaining  areas  of  natural 
habitat  that  support  D.  luteum,  and  are 
likely  to  support  ecological  processes 
such  as  water  retention,  shading, 
nitrogen  processing,  and  other  factors 
that  create  suitable  habitat  conditions 
for  D.  luteum. 

We  know  of  12  occurrences  of 
Delphinium  luteum,  11  of  which  are 
documented  in  the  CNDDB  (CNDDB 
2001).  (The  CNDDB  defines  an 
"occurrence"  of  a  plant  species  as  a 
location  where  the  species  is  present 
and  which  is  separated  from  other  such 
locations  by  at  least  0.40  kilometer  (km) 
(1/4  mile  (mi)).  All  occurrences  of  D. 
bakeri  and  D.  luteum  mapped  by  the 
CNDDB  GIS  data  layers  indicate  single^ 
populations.)  Since  the  early  1980s, 
however,  only  6  of  these  1 1  occurrences 
have  been  documented  (reported  in  the 
CNDDB  or  other  reputable  source).  Of 
the  other  Hve  occurrences  in  the 
CNDDB,  three  have  not  been 
documented  since  1935  or  earlier  (two 
of  which  were  revisited  in  the  1980s 
with  negative  results),  another  is  based 
entirely  on  unsupported  and  undated 
information  found  on  a  1979  map,  and 
the  fifth  is  a  questionable  identification 
never  confirmed  by  a  second  sighting 
(CNDDB  2001).  The  six  occurrences 
documented  more  recently  in  the 
CNDDB  grow  in  three  separate 
drainages,  one  in  Sonoma  County  and 
two  in  Marin  County.  These  groupings 
form  the  basis  of  three  of  the  four 
critical  habitat  units  we  are  proposing 
(see  Units  Ll,  L2  and  L4,  below).  The 
twelfth  occurrence,  not  yet  recorded  in 
the  CNDDB,  occurs  in  a  third  Marin 
County  drainage  (Amme  1993;  D. 
Amme,  California  Department  of 
Transportation  (CalTrans),  in  litt.  2002; 
D.  Amme,  pers.  comm.  2002),  and  forms 
the  basis  of  critical  habitat  Unit  L3,  as 
described  below. 

Recent  sxu^eys  have  not  found  many 
plants  in  any  of  these  populations.  The 
largest  number  recorded  by  CNDDB  is 
134  plants  for  one  of  the  Marin  County 
populations  in  1993.  The  total  number 
of  remaining  individuals  of  Delphinium 
luteum  currently  is  estimated  at  100  to 
175  plants  (J.  Koontz,  in  litt..  2002). 
Each  recently  documented  population 
faces  one  or  more  potential  threats  to  its 
existence,  including  overcoUection, 
road  widening,  inadequately  managed 
sheep  grazing,  fire  suppression,  and 


hybridization  with  another  Delphinium 
species  (B.  Guggolz,  CNPS,  pers.  comm., 
1995;  CNDDB  2001).  Additionally,  the 
combination  of  few  populations,  small 
numbers  of  individuals  within  each 
population,  narrow  range,  and  restricted 
habitat  makes  D.  luteum  susceptible  to 
extirpation  in  significant  portions  of  its 
range  from  random  natural  events  such 
as  unseasonal  fire,  drought,  disease,  or 
other  natural  occurrences  (Shaffer  1981; 
Primack  1993). 

Previous  Federal  Action 

Federal  actions  on  the  two  plant 
species  began  when  the  Secretary  of  the 
Smithsonian  Institution,  as  directed  by 
section  12  ofthe  Act  (16  U.S.C.  1531  et 
seq.),  prepared  a  report  on  those  native 
U.S.  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  known  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  Delphinium  bakeri 
and  D.  luteum  as  species  the 
Smithsonian  considered  to  be 
endangered.  On  July  1,  1975,  we 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  accepting  the 
report  as  a  petition  within  the  context 
of  section  4(c)(2)  (now  section  4(b)(3))  of 
the  Act,  and  of  our  intention  to  review 
the  status  of  the  plant  taxa  named  in  the 
report.  On  June  16,  1976,  we  published 
a  proposed  rule  in  the  Federal  Register 
(41  FR  24523)  determining 
approximately  1,700  vascular  plant 
species,  including  D.  bakeri  and  D. 
luteum,  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  We 
assembled  the  list  of  1,700  plant  taxa  on 
the  basis  of  House  Document  No  94-51, 
oiu-  July  1, 1975,  Federal  Register 
publication  (40  FR  27823),  and 
comments  and  data  received  in  response 
to  both  documents.  General  comments 
received  in  response  to  the  1976 
proposal  were  summarized  in  an  April 
26,  1978,  Federal  Register  publication 
(43  FR  17909). 

In  1978,  Congress  passed  amendments 
to  the  Act  requiring  us  to  withdraw  all 
listing  proposals  more  than  2  years  old. 
The  amendments  included  a  1  -year 
grace  period  for  proposed  rules  which 
already  were  more  than  2  years  old.  On 
December  10, 1979,  we  published  a 
notice  in  the  Federal  Register  (44  FR 
70796)  withdrawing  the  portion  of  the 
June  16, 1976,  proposed  rule  that  had 
not  been  made  final,  along  with  four 
other  proposals  that  had  expired.  We 
published  an  updated  Notice  of  Review 
(NOR)  for  plants  on  December  15,  1980 
(45  FR  82480).  This  NOR  included 
Delphinium  bakeri  and  D.  luteum  as 
"category  1  candidates"  (defined  at  that 
time  as  species  for  which  data  in  our 
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possession  was  sufficient  to  support 
proposals  for  listing). 

Chi  February  15,  1983,  we  published 
a  notice  in  the  Federal  Register  (48  FR 
6752)  of  our  prior  finding  that  the  listing 
of  Delphinium  bakeri  and  D.  luteum  was 
warranted  but  precluded  in  accordance 
with  section  4(b)(3)(B)(iii)  ofthe  Act. 
Pursuant  to  section  4{b)(3)(C)(i)  ofthe 
Act,  such  findings  must  be  recycled 
aimually,  until  the  species  is  either 
proposed  for  listing  or  the  petitioned 
action  is  found  to  be  not  warranted. 
Each  October  from  1983  through  1994, 
further  findings  were  made  that  the 
listing  of  D.  bakeri  and  D.  luteum  were 
warranted,  but  that  the  listing  of  these 
species  was  precluded  by  other  pending 
proposals  of  higher  priority. 

On  November  28, 1983,  we  published 
a  supplement  to  the  plant  NOR  (48  FR 
53640).  This  supplement  changed 
Delphinium  bakeri  and  D.  luteum  bom 
"category  1"  to  "category  2  candidates" 
(defined  at  the  time  as  species  for  which 
data  in  our  possession  indicated  listing 
was  possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  were  not 
currently  known  or  on  file  to  support 
proposed  rules). 

Tne  plant  NOR  was  revised  again  on 
September  27, 1985  (50  Fll  39526). 
Delphinium  bakeri  and  D.  luteum  were 
included  as  category  2  candidates. 
Another  revision  of  the  plant  NOR  was 
published  on  February  21, 1990  (55  FR 
6184).  In  this  revision  D.  bakeri  and  D. 
luteum  were  included  as  category  1 
candidates,  and  remained  as  category  1 
candidates  in  the  plant  NOR  published 
on  September  30, 1993  (58  FR  51144). 
Upon  publication  of  the  February  28, 

1996,  NOR  (61  FR  7596),  we  ceased 
using  category  designations  and 
included  D.  bakeri  and  D.  luteum  as 
candidate  species.  We  define  candidate 
species  as  those  for  which  we  have  on 
file  sufficient  information  on  the 
biological  vulnerability  and  threats  to 
support  proposals  to  list  them  as 
threatened  or  endangered.  On  June  19, 

1997,  we  published  a  proposed  rule  in 
the  Federal  Register  (62  FR  33383)  to 
list  D.  bakeri  and  D.  luteum  as 
endangered. 

On  Jime  17, 1999,  our  failure  to  issue 
final  rules  for  listing  Delphinium  bakeri 
and  D.  luteum  and  seven  other  plant 
species  as  endangered  or  threatened, 
and  our  failure  to  make  a  final  critical 
habitat  determination  for  the  nine 
species,  was  challenged  in  Southwest 
Center  for  Biological  Diversity  and 
California  Native  Plant  Society  v.  U.S. 
Fish  and  Wildlife  Service  and  Bruce 
Babbitt  (Case  No.  C99-2992  (N.D.Cal.)). 
We  subsequently  published  a  final  rule 
listing  D.  bakeri  and  D.  luteum  as 


endangered  species  on  January  26,  2000 
(65  FR  4156).  On  May  22,  2000.  the 
judge  signed  an  order  requiring  us  to 
propose  critical  habitat  for  the  two 
species  by  September  30,  2001.  The 
coiut  subsequently  extended  this 
deadline  to  June  10.  2002,  based  on  a 
settlement  agreement  reached  on 
October  1,  2001  (Center  for  Biological 
Diversity,  et  al.,  v.  Gale  Norton,  et  al. 
(D.D.C.)  (Case.  No.  Civ.  01-2063)).  The 
agreement  also  established  March  10, 
2003,  as  the  date  by  which  we  would 
reach  a  final  critical  habitat 
determination  for  the  species. 

We  published  a  proposed  critical 
habitat  designation  for  Delphinium 
bakeri  and  D.  luteum  in  the  Federal 
Register  on  Jupe  18,  2002  (67  FR  41367). 
Publication  of  the  proposed  rule  opened 
a  60-day  public  comment  period,  which 
closed  on  August  19,  2002.  On 
November  1,  2002,  we  published  a 
notice  aimouncing  the  availability  of 
our  draft  economic  analysis  of  the 
proposed  critical  habitat  designation  (67 
FR  66599).  The  notice  opened  a  public 
comment  period  on  the  draft  economic 
analysis,  and  reopened  the  comment 
period  on  the  proposed  critical  habitat 
designation.  This  second  public 
comment  period  lasted  approximately 
30  days,  closing  on  December  2,  2002. 

Summary  of  Comments  and 
Recommendations 

In  our  June  18,  2002,  proposed  critical 
habitat  designation  (67  FR  41367)  we 
solicited  comments  from  all  interested 
parties  on  all  aspects  of  the  proposed 
rule,  including  information  related  to 
biological  justification,  economic 
impacts,  proposed  critical  habitat 
boundaries,  and  proposed  projects.  In 
our  November  1,  2002,  notice  of 
availability  for  the  draft  economic 
analysis  (67  FR  66599),  we  invited 
comments  on  the  draft  analysis  and  on 
the  proposed  critical  habitat 
designation.  In  addition  to  these  Federal 
Register  publications,  we  also  sent 
notification  letters  to  appropriate 
Federal,  State,  and  local  agencies, 
scientific  organizations,  and  other 
interested  parties  and  invited  them  to 
comment.  We  solicited  independent 
peer  review  of  the  proposed  designation 
from  three  botanists  with  appUcable 
areas  of  expertise  (see  Peer  Review 
section-below).  We  also  invited  public 
comment  through  the  publication  of 
notices  in  three  local  newspapers:  the 
Marin  Independent  Journal  (June  26, 
2002),  the  Santa  Rosa  Press  Democrat 
(June  27.  2002),  and  the  Point  Reyes 
Li^t  (July  3,  2002). 

Seven  individuals,  including  one  peer 
reviewer,  respooded  with  commentis. 
One  of  those  individuals  initially 


requested  a  public  hearing,  but 
subsequently  decided  to  meet  instead 
with  Sacramento  Fish  and  Wildlife 
Office's  Listing  Branch  persoimel  to 
submit  his  comments  verbally.  Four  of 
the  seven  commenters  indicated  their 
overall  support  of  the  proposed 
designation,  two  were  neutral,  and  one 
was  opposed.  We  have  reviewed  all  the 
comments  we  received  for  substantive 
issues  and  new  information  regarding 
Delphinium  bakeri  and  D.  luteum,  and 
for  potential  impacts  of  the  proposed 
critical  habitat  designation.  The 
comments  are  addressed  in  the 
following  summary. 

Issue  1:  Comments  on  the  Biology  ofthe 
Species 

(1)  Comment:  One  commenter 
questioned  whether  Delphinium  luteum 
qualifies  as  a  valid  species. 

Our  Response:  Although  Jepson 
(1975)  reduced  Delphinium  luteum  to  a 
variety  of  D.  nudicaule,  it  currently  is 
recognized  as  a  full  species  (Wamock 
1993).  Guerrant  (1978)  proposed,  based 
on  morphological,  ecological,  and 
chemical  characteristics,  that  D.  luteum 
might  have  originated  as  a  species  frtim 
the  hybridization  of  D.  nudicaule  (red 
larkspur)  and  D.  decorum  (yellowtinge 
larkspur).  However,  genetic  testing  by 
Koontz  et  al.  (2001)  has  shown  that  if 
this  did  in  fact  occur,  it  was  many 
generations  ago,  and  that  naturally 
occurring  D.  luteum  caimot  now  be 
"recreated"  simply  by  hybridizing  D. 
nudicaule  and  D.  decorum.  Thus,  the 
best  available  scientific  information 
supports  the  recognition  of  D.  luteum  as 
a  valid  species. 

(2)  Comment:  One  commenter  argued 
that  we  lack  evidence  to  conclude,  with 
regard  to  Delphinium  luteum,  that 
"sheep  grazing,  fire,  water  run,  rock 
quarry  activities,  etc.  are  a  threat,  and 
that  there  is  a  need  to  restrict  them 

*  *  *  The  commenter  also  mentioned  a 
study  by  Richard  Knight  of  Colorado 
State  University  which  found  grazing 
land  to  be  an  important  resource  for 
many  native  wildlife  species. 

Our  Response:  The  proposed  critical 
habitat  designation  included 
"unmanaged  sheep  grazing"  and 
"unseasonal  fire"  among  potential    ~ 
threats  faced  by  Delphinium  luteum  (67 
FR  41367,  at  41369),  not  just  "sheep 
grazing"  or  "fire."  We  did  not  list 
"water  run"  as  a  threat,  and  we  are  not 
aware  of  any  populations  cmrently 
being  threatened  by  rock  quarrying, 
although  this  has  threatened 
populations  in  the  past  (Service  2000). 
The  CNDDB  (2001)  lists  sheep  grazing 
as  a  threat  for  two  of  the  three  largest 
remaining  occurrences  of  D.  luteum, 
and  specificfdly  notes  that  flowers  were 
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found  to  have  been  chewed  off  some  of 
the  plants.  We  recognize  that  properly 
controlled  grazing  can  often  benefit 
some  native  species  by  cropping  back 
competing  plants  and  by  providing  an 
incentive  to  avoid  urban  or  agricultural 
development,  but  we  also  believe  that 
overgrazing  remains  a  threat  for  this 
species.  The  estabhshment  of  critical 
habitat  is  unlikely  to  restrict  or  affect 
grazing  levels  unless  the  activity  has  the 
involvement  of  a  Federal  agency,  such 
as  a  permit  or  funding. 

(3)  Comment:  Another  commenter 
referred  to  unmanaged  sheep  grazing  as 
one  of  the  main  threats  to  Delphinium 
luteum.  The  commenter  argued  that  the 
remaining  population  locations  may  be 
limited  to  the  steeper  and  brushier 
north-facing  slopes  specifically  because 
those  are  the  places  which  sheep  find 
most  difficult  to  reach.  This  commenter 
recommended  that  critical  habitat  for  D. 
luteum  include  "the  larger  coastal 
prairie  community  with  all  the 
traversing  canyons  and  watersheds," 
possibly  the  entire  Marin  Gap  between 
Bodega  Bay  and  the  Bolinas  Ridge,  to 
encourage  the  future  establishment  of 
conservation  easements  that  could 
eventually  ease  grazing  pressiues  and 
allow  D.  luteum  populations  to  expand 
back  outward. 

Our  Response:  We  agree  that  sheep 
grazing  may  be  a  key  factor  in  restricting 
the  species  to  north-facing  slopes  in 
some  areas.  We  want  to  ensure  it  is 
understood,  however,  that  although  all 
but  one  recently  documented 
population  of  D.  luteum  occurs  on 
basically  north-facing  slopes,  the 
species  is  not  restricted  to  north-facing 
slopes.  Slopes  with  other  aspects  can 
support  the  species,  they  support 
continuity  within  the  units,  and  provide 
a  range  of  microhabitat  sites  for 
potential  expansion  that  is  necessary  for 
the  conservation  of  the  species. 
Therefore,  we  have  redefined  the 
primary  constituent  elements  of  the 
species  to  more  clearly  indicate  that 
slope  and  aspect  are  separate 
requirements.  Because  areas  within  the 
defined  units  are  considered  critical 
habitat  if  they  possess  at  least  one  of  the 
primary  constituent  elements  of  the 
species,  the  treatment  of  slope  and 
aspect  as  separate  constituent  elements 
will  more  clearly  indicate  our  intent 
that  critical  habitat  should  include  areas 
within  each  unit  that  are  either  steeply 
sloping  or  north  aspected.  However,  we 
believe  the  possible  historical  impacts 
of  sheep  grazing  on  the  range  of 
Delphinium  luteum  are  too  speculative 
to  support  the  expansion  of  the  units 
beyond  their  current  boundaries  in  the 
manner  suggested  by  the  commenter. 


(4)  Comment:  One  commenter  thought 
the  Delphinium  luteum  units  followed 
specific  soil  types  too  closely  and 
should  include  more  steeply  sloped  (30 
percent  or  greater)  areas  with  other 
sandstone  or  shale-based  soil  types.  He 
specifically  recommended  the 
Tocaloma-Saurin  hillsides  within  Unit 
L4  and  within  the  Walker  Creek 
watershed  east  of  Unit  L4.  He  also 
reconunended  including  sloped  areas  of 
Tomales  series  soils  between  Units  L2 
andL3. 

Our  Response:  The  reference  to 
Kneeland  and  Yorkville  series  soils  in 
the  list  of  primary  constituent  elements 
for  the  species  was  meant  as  an  example 
and  not  a  limitation,  so  the  areas  in  Unit 
L4  with  Tocaloma-Saiuin  soils  and 
slopes  of  30  percent  or  greater  do 
contain  the  primary  constitutent 
element  regarding  soils,  and  we 
consider  such  areas  to  be  included  in 
ouj  designation  of  critical  habitat  in 

Unit  U. 

In  response  to  the  recommendation 
regarding  the  areas  between  two  of  the 
proposed  units,  we  considered 
expanding  the  critical  habitat 
boundaries  to  include  the  Tocaloma- 
Saurin  hillsides  along  Walker  Creek  and 
the  Tomales  series  soils  between  units 
L2  and  L3.  Given  our  limited  current 
knowledge  of  the  species  and  its 
conservation  requirements,  however, 
and  because  we  have  no  records  of  D. 
luteum  growing  in  the  suggested         > 
locations,  we  have  little  certainty  that 
these  areas  would  meet  the  definition  of 
critical  habitat  (as  defined  in  section 
3(5)(A)  of  the  Act)  as  areas  on  which  are 
found  physical  and  biological  featiu^s 
that  are  essential  to  the  conservation  of 
the  species.  Within  the  geographical 
area  occupied  by  the  species,  we 
designate  only  areas  currentiy  known  to 
be  essential,  and  consequently  we  do 
not  believe  it  is  appropriate  to  include 
the  suggested  areas  in  our  designation  of 
critical  habitat  for  D.  luteum. 

As  further  described  in  the  section  of 
this  preamble  entitled  "Critical  Habitat" 
(below),  we  recognize  that  our 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that 
might  eventually  be  determined  to  be 
necessary  for  the  conservation  of  the 
species.  For  these  reasons,  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is  • 
unimportant  or  may  not  be  required  for 
recovery.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 


available  to  these  planning  efforts  calls 
for  a  different  outcome.  Also,  as 
provided  for  by  section  4(a)(3)  of  the 
Act,  we  can  revise  our  designation  of 
critical  habitat  in  the  futiue  if  it  is 
appropriate  to  do  so. 

Issue  2:  Site  Specific  Comments 

(5)  Comment:  Two  commenters 
questioned  the  validity  of  the 
Delphinium  luteum  occurrence  in  Unit 

L3. 

Our  Response:  This  occurrence  was 
documented  in  Amme  (1993),  and 
reconfirmed  by  both  discoverers  (D. 
Amme,  in  litt.  2002;  D.  Amme,  pers 
comm.  2002;  C.  Patterson,  pers  comm. 
2003).  It  was  also  cited  in  a  plant  survey 
conducted  in  1997  (LSA  1997).  although 
that  survey  did  not  attempt  to  directly 
reconfirm  the  occurrence's  existence. 
Mr.  Amme  is  a  biologist  for  CalTrans, 
while  Mr.  Patterson  is  a  consulting 
botanist  with  over  20  years'  experience. 
Although  Mr.  Amme  has  indicated  some 
concern  that  the  occurrence  may  have 
hybridized  to  some  extent  With  another 
species,  a  small  amount  of  genetic 
introgression  would  be  unlikely  to 
invalidate  the  protections  of  the  Act 
(Service  1996  (61  FR  4710)).  Mr.  Anune 
has  mentioned  to  us  the  possibiUty  that 
the  occurrence  could  be  a  yellow- 
flowered  hybrid  of  two  other  larkspur 
species:  Delphinium  nudicaule  (red 
larkspur)  and  D.  decorum  (coast 
larkspur)  (D.  Amme.  in  litt.,  2003). 
While  this  possibility  cannot  be 
conclusively  ruled  out,  we  believe  that 
given  the  extremely  few  D.  luteum 
occurrences  remaining,  in  the  absence 
of  evidence  to  indicate  the  occurrence  is 
not  D.  luteum,  we  must  proceed  on  the 
assumption  that  it  is.  If  futvue  evidence 
demonstrates  conclusively  that  this 
occiurence  is  not  D.  luteum,  the  critical 
habitat  designation  can  be  revised  at 
that  time. 

(6)  Comment:  Two  commenters 
provided  information  regarding  separate 
areas  in  Unit  L3  that  indicates  the  areas 
do  not  contain  Delphinium  luteum 
plants  or  appropriate  habitat. 

Our  Response:  Although  developed 
areas  such  as  buildings,  roads,  or  lawns 
may  inadvertently  be  included  within 
critical  habitat  boundaries,  such  areas 
generally  do  not  have  any  of  the  primary 
constituent  elements  of  the  species,  and 
so  do  not  qualify  as  critical  habitat. 
Where  possible  we  prefer  to  exclude 
such  areas  directly,  so  we  have  redrawn 
Unit  L3  to  avoid  the  areas  in  question. 
See  the  "Summary  of  Changes  from 
Proposed  Rule"  section  below. 

(7)  Comment:  A  commenter  argued 
that  Units  L2  and  L3  have  been  actively 
grazed  or  farmed  for  over  100  years  and 
either  they  do  not  contain  Delphinium 
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luteum  or  else  D.  luteum  can  coexist 
with  ciurent  land  uses,  and  therefore 
critical  habitat  designation  in  those 
areas  is  unnecessary. 

Our  Response:  Maps  of  grazing 
impact,  habitat  quality,  and  habitat  type 
prepared  as  part  of  an  "Overview 
Summary"  for  a  planned  golf  ranch  in 
the  area  in  1992  show  extensive  grazing 
impacts  (Marin  Coast  Associates  1992). 
However,  the  maps  also  show  areas  with 
relatively  high  quality  habitat,  and  the 
L2  and  L3  Delphinium  luteum 
occiurences  fall  within  these  areas. 
Hence,  D.  luteum  apparently  can  coexist 
with  sheep  ^-azing  in  areas  which  are 
not  heavily  grazed. 

The  Act  defines  critical  habitat  as 
areas  on  which  are  found  physical  and 
biological  features  essential  to  the 
conservation  of  the  species  and  which 
may  require  special  management 
considerations  or  protection.  We  believe 
that  the  occiurences  in  Units  L2  and  L3 
are  areas  with  featiu^s  essential  to  the 
conservation  of  the  species,  and  we  also 
believe  they  may  need  special 
management  cqnsiderations  to  survive 
despite  having  persisted  to  this  point, 
because  they  remain  subject  to  the 
various  threats  as  described  above. 
While  critical  habitat  designation 
imposes  no  special  management 
requirements  on  private  landowners,  it 
does  require  Federal  agencies  to  take  the 
species'  habitat  needs  into  account 
whenever  their  actions  might  adversely 
modify  the  habitat.  It  also  alerts  the 
public  to  the  importance  of  the  area  for 
the  species,  thereby  making  it  easier  for 
landowners  to  obtain  support  or 
compensation  from  public  or  private 
soiuties  for  special  management  actions 
they  are  willing  to  take. 

(8)  Comment:  A  commenter  stated 
that  Units  L2  and  L3  need  ground 
truthing  to  see  if  Delphinium  luteum 
plants  are  still  there. 

Our  Response:  Based  on  consideration 
of  the  best  available  information,  w$ 
have  determined  that  Units  L2  and  L3 
meet  the  definition  of  critical  habitat.  In 
general,  more  ground  truthing  would  be 
helpful,  but  we  are  limited  by  our 
inability  to  enter  private  property 
without  permission.  In  the  case  of  Units 
L2  and  L3,  we  have  requested 
permission  from  one  owner  but  have  not 
received  an  answer.  Ground  truthing 
would  be  useful  to  ascertain  further  the 
value  of  the  habitat  for  Delphinium 
luteum.  Plants  may  be  missed  if  they  are 
not  mature  and  flowering,  and  a  seed 
bank  may  be  present  even  when  matiue 
plants  are  not. 

Issue  3:  Legal  and  Procedural  Comments 

(9)  Comment:  A  commenter 
recommended  that  we  provide  more 


accurate  maps  of  imit  boundaries  and 
more  backgroiuid  information  on  field 
recormaissance  work. 

Our  Response:  The  maps  we  publish 
are  limited  by  the  printing  capabilities 
of  the  Federal  Register  and  the  Code  of 
Federal  Regulations.  We  can  provide 
more  acciu'ate  maps  on  request, 
however,  as  well  as  answer  questions 
regarding  field  reconnaissance  of 
particular  areas.  We  also  commonly 
publish  maps  and  information  on  our 
Web  page,  http://sacramento.fyvs.gov. 
Because  of  private  property 
considerations,  our  field  reconnaissance 
was  limited  to  habitat  inspections  made 
from  public  roads  for  Units  Bl.  B2,  Ll, 
and  L4,  and  at  some  other  historically 
documented  sites  for  Delphinium 
luteum  which  had  not  been  confirmed 
since  the  early  1980s. 

(10)  Comment:  A  conunenter  found 
the  comment  period  too  short  and  asked 
us  to  extend  it. 

Our  Response:  As  detailed  above  in 
the  Previous  Federal  Action  section,  the 
initial  comment  period  for  the  proposed 
nde  lasted  60  days,  and  was  followed  by 
a  second  30-day  comment  period  to 
allow  comment  on  both  the  proposed 
rule  and  the  draft  economic  analysis. 
These  time  periods  are  within  the 
requirements  of  our  regulations,  and  we 
believe  they  allow  a  reasonable  time  for 
comment.  We  were  unable  to  reopen  the 
comment  period  a  third  time  because 
we  are  under  a  court  imposed  deadline 
to  reach  a  final  critical  habitat 
determination  by  March  10.  2003. 

(11)  Comment:  One  commenter 
argued  that  the  Act  requires  us  to  make 
a  draft  economic  analysis  available  prior 
to  proposing  critical  habitat. 

Our  Response:  Section  4(b)(2)  of  the 
Act  requires  us  to  "designate  critical 
habitat  *   *   *  after  taking  into 
consideration  the  economic  impact,  and 
any  other  relevant  impact,  of  specifying 
any  particular  area  as  critical  habitat." 
We  interpret  this  to  mean  the  economic 
analysis  must  precede  the  final  critical 
habitat  designation,  not  the  proposed 
designation.  It  would  not  be  possible  for 
us  to  weigh  the  economic  impacts  of  a 
designation  which  we  had  not  yet 
proposed,  since  the  projected  costs  of 
critical  habitat  depend  on  the  location 
and  size  of  the  areas  which  may  be 
designated.  We  made  the  draft  economic 
analysis  available  for  review,  and 
accepted  comments  on  it.  from 
November  1  to  December  2.  2002. 

(12)  Comment:  A  commenter  pointed 
out  that  we  had  not  provided  a  map 
showing  the  locations  of  Delphinium 
bakeri  and  D.  luteum  occurrences,  or  the 
number  of  plants  and  date  observed  for 
each  occurrence. 


Our  Response:  We  have  access  to 
much  of  this  information  through  a  use 
agreement  with  the  CNDDB  database, 
compiled  and  maintained  by  the  CDFG. 
We  do  not  believe  it  would  be  prudent 
for  us  to  publish  the  exact  locations  of 
these  plants  because  we  might  thereby 
'facilitate  collection  or  vandalism  of 
them.  We  can  provide  more  apciuate 
maps  on  request,  however,  as  well  as 
answer  questions  regarding  field  ' 
recoiuiaissance  of  particular  areas. 

(13)  Comment:  A  commenter  argued 
that  the  California  Environmental 
Quality  Act  (CEQA)  requires  us  to 
complete  an  Environmental  Impact    . 
Report  for  this  critical  habitat 
designation  because  it  could  result  in  a 
change  in  agricultiual  use. 

Our  Response:  CEQA  only  applies  to 
discretionary  projects  of  State  or  local 
public  agencies  (Cal.  Pub.  Res.  Code 
§§21063,  21080(a)). 

(14)  Comment:  A  conunenter  who  had 
difficulty  accessing  the  economic 
analysis  on  our  website  claimed  this 
constituted  a  failure  to  make  the 
information  readily  accessible,  in 
violation  of  the  Federal  Data  Quality 
Act.  The  commenter  clarified  in  a 
separate  e-mail  that  he  was  referring  to 
the  Service  Information  Quality 
Guidelines. 

Our  Response:  The  Information 
Quality  Guidelines  (Guidelines)  (67  FR 
64407)  concern  the  accuracy  of 
information  disseminated  by  our 
agency.  They  are  not  violated  by  a 
failure  of  oiu  ability  to  disseminate  the 
information  over  the  Internet  on  a 
particular  day.  Additionally,  the 
Guidelines  are  intended  to  improve  the 
internal  management  of  information 
quality  and  do  not  create  an  enforceable 
legal  right  or  benefit  (67  FR  64407).  The 
notice  of  availability  of  the  draft 
economic  analysis  which  we  published 
in  the  Federal  Register  (67  FR  22404) 
provided  contact  information  for 
personnel  from  our  office  who  could 
have  provided  assistance. 

Issue  4:  Comments  on  the  Economic 
Analysis 

(15)  Comment:  A  commenter  stated 
that  critical  habitat  designation  causes  a 
loss  in  property  values  which  the 
economic  analysis  fails  to  take  into 
account.  The  commenter  suggested  that 
the  analysis  might  have  quantified  some 
of  the  lost  land  value  by  totaling  the 
number  of  acres  of  grazing  land  affected, 
since  such  lands  have  a  specific  grazing 
value  per  acre.  The  commenter  also 
stated  that  the  economic  analysis  did 
not  attempt  to  quantify  "the  most  basic 
economic  effects  a  critical  habitat 
designation  will  cause." 
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Our  Response:  The  commenter 
suggested  that  critical  habitat 
designation  and  Federal  listing  restricts 
grazing  activities  which,  in  turn, 
reduces  property  values.  In  this 
situation,  grazing^activities  are  not 
expected  to  be  changed  by  critical 
habitat  designation  or  Federal  listing 
because  there  are  no  section  7 
requirements  triggered  specifically  by 
private  landowner  grazing  activities  in 
the  areas  being  designated  as  critical 
habitat.  Although  the  implementation  of 
section  7  regulations  is  not  likely  to 
reduce  the  value  of  land  designated  as 
critical  habitat,  uncertainty  about  the 
scope  and  impact  of  the  designation 
may  cause  the  areas  to  be  temporarily 
stigmatized.  Because  public  uncertainty 
about  the  section  7  process  is  often 
heightened  immediately  after  critical 
habitat  designation,  stigma  associated 
with  the  proposed  designation  may 
cause  a  reduction  in  a  willingness-to- 
pay  for  the  land.  This,  in  turn,  can  result 
in  a  reduced  land  value.  By  definition, 
stigma  effects  are  associated  with 
perceived  regulatory  or  land-value 
effects  as  opposed  to  actual  regulatory 
or  land-value  effects.  As  explained  in 
the  final  economic  analysis,  once  the 
public  understands  the  actual  effect  of 
critical  habitat,  any  stigma  associated 
with  the  area  may  be  greatly  reduced  or 
even  disappear.  While  stigma  effects  are 
solely  attributable  to  critical  habitat 
designation,  the  impacts  are  generally 
difficult  to  quantify.  Therefore,  a  count 
of  grazing  acres  within  critical  habitat 
would  not  have  helped  to  quantify 
property  values  lost  due  to  stigma 
effects. 

Critical  habitat  designation  and 
Federal  listing  of  species  do  not  impose 
on  a  private  landowner  any  additional 
costs  if  future  land  uses  are  not  changed 
by  the  designation  and  listing.  The 
economic  analysis  concluded  that 
because  of  county  land  use  restrictions, 
no  future  development  would  occur  in 
the  areas  we  are  designating  as  critical 
habitat.  The  county  land  use  restrictions 
are  independent  of  our  designation  of 
critical  habitat.  No  section  7 
consultation  requirements  are  expected 
to  be  triggered  within  Marin  County 
habitat  units  due  to  development. 

The  commenter  also  stated  that  the 
economic  analysis  did  not  attempt  to 
quantify  "the  most  basic  economic 
effects  a  critical  habitat  designation  will 
cause."  The  intent  of  this  statement  is 
not  entirely  clear  to  us,  and  it  may  have 
been  meant  to  reiterate  the  point 
discussed  above,  namely  that  the 
concern  the  economic  analysis  did  not 
quantify  possible  losses  in  property 
value.  Alternatively,  the  comment  may 
be  interpreted  as  being  intended  to 


point  out  that  the  economic  benefits  of 
critical  habitat  designation  remained 
unquantified  in  the  analysis,  so  we  also 
are  responding  to  that  possible  concern. 
We  typically  report  all  quantified 
benefits  of  critical  habitat  designation  if 
there  are  peer  reviewed  and  published 
studies  estimating  benefits,  and  if  these 
studies  use  a  relatively  sound 
methodology.  Because  no  such  studies 
exist  for  Delphinium  bakeri  and  D. 
luteum,  the  draft  economic  analysis 
discusses  these  benefits  in  qualitative 
terms,  but  does  not  provide  a  numerical 
estimate  of  their  value.  The  section  of 
this  preamble  entitled  "Critical  Habitat" 
(below)  also  addresses  the  benefits  of 
designating  critical  habitat. 

(16)  Comment:  A  commenter  stated 
that  the  draft  economic  analysis  did  not 
consider  additional  development  plans 
in  the  designated  critical  habitat  units 
located  in  Marin  County. 

Our  Response:  We  considted  with 
officials  of  the  Marin  County 
Community  Development  IJepartment 
(CDD)  in  an  effort  to  obtain  the  most 
current  and  comprehensive  information 
about  the  likelihood  of  futiu«  planned 
and  proposed  development  within  areas 
that  were  proposed  for  critical  habitat. 
CDD  officials  confirmed  that  no 
development  applications  had  been 
submitted  for  the  critical  habitat  units  in 
Marin  County,  and  that  future 
development  is  unlikely  due  to  lack  of 
utility  inft-astructure,  distance  to  jobs 
and  basic  supplies,  and  agricultural 
zoning  restrictions  established  by  the 
Marin  County  General  Plan. 

(17)  Comment:  Two  commenters 
mentioned  that  the  economic  analysis 
failed  to  account  for  costs  associated 
with  the  treatment  of  critical  habitat  by 
State  and  local  requirements  such  as  the 
California  Environmental  Quality  Act 
(CEQA)  and  the  general  plan  for  Marin 
County. 

Our  Response:  The  comments  could 
be  interpreted  as  expressing  concern 
over  the  potential  costs  to  landowners, 
or  the  concern  may  have  been  the 
potential  costs  to  State  and  local 
governments  of  revising  documents 
such  as  the  county  general  plan  to 
reflect  critical  habitat  designation.  We 
are  responding  to  both  of  these  potential 
interpretations.  Critical  habitat 
designation  is  not  likely  to  affect  the 
content  or  implementation  of  Marin 
Coimty's  General  Plan,  nor  will  it  resuh 
in  additional  review  under  CEQA. 
Zoning  and  land  use  designations  were 
determined  prior  to  the  proposed 
designation  of  critical  habitat,  and  our 
rulemaking  is  unlikely  to  trigger  any 
revisions  of  the  General  Flan.  According 
to  section  15065  (California  Code  of 
Regulations  Title  14,  Chapter  3)  of 


CEQA  guidelines,  an  environmental 
impact  report  (EIR)  is  required  by  local 
lead  agencies,  when,  among  other 
things,  a  project  has  the  potential  to 
"reduce  the  number  or  restrict  the  range 
of  an  endangered,  rare  or  threatened 
species."  Although  federally  listed 
species  are  presumed  to  meet  the  CEQA 
definition  of  "endangered,  rare  or 
threatened  species"  under  section  15380 
(California  Code  of  Regulations  Title  14, 
Chapter  3),  few  additional  constraints 
should  result  ft-om  the  designation  of 
critical  habitat  beyond  those  now  in 
place  as  a  result  of  the  earlier  listing  of 
Delphinium  bakeri  and  D.  luteum  as 
endangered  species.  Only  if  loss  or 
degradation  of  the  proposed  project 
site's  habitat  resources  (viewed 
comprehensively)  are  determined  to  be 
significant  will  significant  impacts  to 
habitat  be  analyzed  and  mitigation, 
where  feasible,  be  planned  as  part  of  a 
project.  Because  officials  from  the  CDD 
confirmed  that  no  new  development 
applications  are  anticipated  for  the 
proposed  Marin  County  habitat  units, 
no  EIRs  are  likely  to  be  prepared. 
Therefore,  neither  landowners  nor  State 
or  local  governments  are  likely  to 
experience  additional  costs  anticipated 
by  the  commenters. 

(18)  Comment:  A  commenter 
questioned  why  the  draft  economic 
analysis  does  not  account  for  impacts  of 
critical  habitat  designation  on  existing 
land  uses  such  as  stock  pond 
maintenance  and  quarry  operations. 

Our  Response:  Federal  assistance  for 
stock  pond  maintenance  is  sponsored  by 
the  Natural  Resource  Conservation 
Service  (NRCS),  an  agency  in  the  U.S. 
Department  of  Agriculture  (USDA). 
However,  no  consultations  have 
occurred  with  the  Service  in  the  past  for 
NRCS  programs  that  provide  assistance 
for  stock  pond  maintenance.  Therefore, 
based  on  the  consultation  history,  this 
analysis  assumes  that  the  NRCS  will 
contmue  its  current  operating 
procedures  and  is  unlikely  to  consult 
with  us  on  these  types  of  activities  in 
the  future.  As  stated  in  the  draft 
economic  analysis,  other  programs 
sponsored  by  NRCS,  namely  technical 
and  financial  assistance  to  landowners 
for  erosion  and  flood  control  projects, 
have  a  consultation  history,  and 
economic  impacts  of  section  7 
regulations  for  those  activities  hqve 
been  estimated. 

The  U.S.  Environmental  Protection 
Agency  requires  under  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.),  that  a 
private  landowner  obtain  a  National 
Pollutant  Discharge  Elimination 
Program  permit  for  any  quarry  operation 
that  may  result  in  a  point  source 
discharge  of  a  pollutant  into  wate^rs  of 
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the  United  States.  The  commenter  gave 
no  specific  mention  of  actual  quarries, 
and,  after  consulting  with  an  official  at 
Region  2  of  the  California  Water  Quality 
Control  Board,  we  are  not  aware  of  any 
quarries  on  or  near  the  habitat  imits 
proposed  for  Marin  County.  Hence,  no 
consultations  or  project  modifications 
are  likely  to  occur  as  no  plans  exist  for 
additional  quarries. 

(19)  Comment:  A  commenter  thought 
the  economic  analysis  should  include 
the  cost  of  suing  us  for  improperly 
designating  critical  habitat. 

Our  Response:  We  have  followed  all 
of  the  legal  requirements  pertaining  to 
the  designation  of  critical  habitat  and 
believe  we  have  made  the  designation 
properly,  and  consequently  do  not 
believe  it  is  necessary  or  appropriate  to 
engage  in  speculation  regarding  the 
potential  for  litigation  and  costs  that 
might  be  associated  with  it.  It  is  possible 
that  litigation  may  be  initiated  in 
response  to  the  nilemaking  and  if  that 
happens,  the  court  will  determine 
whether  the  plaintiff(s)  should  be 
reimbursed  for  any  of  the  costs  of 
litigation,  and  if  so,  what  the  level  of 
reimbursement  should  be. 

(20)  Comment:  A  commenter  thought 
we  should  try  to  balance  the  economic 
impacts  of  the  designation  against  the 
benefit  td  the  species. 

Our  Response:  In  designating  critical 
habitat,  section  4(b)(2)  of  the  Act 
requires  us  to  take  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  ar6a  as  critical  habitat,  and 
allows  us  to  exclude  any  area  if  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  unless  we 
determine  that  the  failure  to  designate 
such  an  area  will  result  in  the  extinction 
of  the  species.  We  have  estimated  the 
costs  associated  with  the  critical  habitat 
designation  in  our  economic  analysis, 
and  do  not  find  that  the  benefits  of 
exclusion,  as  indicated  by  the  avoided 
costs,  would  outweigh  the  benefits  to 
the  species  of  designating  the  six  units 
of  critical  habitat. 

Peer  Review 

In  accordance  with  our  peer  review 
policy  published  on  July  1,  1994  (59  FR 
34270),  we  solicited  independent 
opinions  from  three  knowledgeable 
individuals  with  expertise  in  one  or 
several  fields,  including  familiarity  with 
the  species,  familiarity  with  the 
geographic  region  in  which  the  species 
occurs,  and  familiarity  with  the 
principles  of  conservation  biology.  One 
of  the  three  reviewers  responded, 
providing  us  with  comments  that  are 
summarized  here. 


Overall  the  peer  reviewer  supported 
the  designation,  finding  that  the 
proposed  rule  "is,  well  written  and 
appears  justified"  Q.  Koontz,  in  litt., 
2002).  He  provided  us  with  information 
regarding  further  habitat  southeast  of 
Unit  Ll  which  appears  to  contain  the 
primary  constituent  elements  for 
Delphinium  luteum.  Although  we  do 
not  believe  that,  in  the  absence  of  any 
new  occiirrences  of  the  plant,  the 
extension  of  the  unit  to  include  this  area 
is  essential  to  the  conservation  of  the 
species  at  this  time,  we  will  keep  the 
area  in  mind  while  developing  a 
recovery  plan.  We  will  evaluate  the 
value  of  this  area  for  species  recovery 
during  the  development  of  the  recovery 
plan  for  these  species. 

The  peer  reviewer  also  suggested 
certain  changes  and  additions  which  we 
have  incorporated  into  the  Background, 
Primary  Constituent  Elements,  and 
Critical  Habitat  Designation  sections  of 
the  rule,  as  appropriate.  These  changes 
include  an  updated  estimate  of  the 
number  of  plants  remaining,  a  more 
inclusive  list  of  community  associates 
for  Delphinium  bakeri  and  D.  luteum, 
information  regarding  the  mowing  of  the 
D.  bakeri  population  in  May  2002.  and 
information  regarding  the  possible 
hybrid  origin  of  D.  luteum.  He  also 
included  updated  or  corrected  citations 
for  some  of  the  points  made  in  the 
proposed  rule,  and  provided  useful 
background  information  and  opinion, 
such  as  contact  information  for  other 
species  experts  and  an  overview  of  the 
costs  and  benefits  to  the  species  of 
designating  critical  habitat  in  the 
amounts  proposed.  Finally,  he 
emphasized  the  importance  of  field 
recoimaissance  and  questioned  the 
extent  to  which  we  were  able  do  this  for 
the  proposed  units.  We  addressed  this 
comment  in  our  responses  to  comments 
8  and  9. 

Summary  of  Changes  From  the 
Proposed  Rule 

In  response  to  comment  3  (above)  we 
redefined  the  primary  constituent 
elements  of  the  species  to  more  clearly 
indicate  that  slope  and  aspect  are 
separate  requirements.  Based  on 
comment  6  (above),  we  refined  our 
mapping  with  the  result  of  eliminating 
approximately  24  ha  (60  ac)  of  land 
proposed  to  be  designated  for  Unit  L3. 
The  eliminated  areas  include  the 
northernmost  peninsular  area  of  the 
unit,  which  contains  several  buildings 
and  is  heavily  silted,  and  another 
peninsular  area  at  the  southwestern  end 
of  the  unit,  which  contains  a  wastewater 
treatment  and  disposal  system.  These 
areas  do  not  contain  Delphinium  bakeri 
and  D.  luteum  plants,  nor  do  they 


contain  the  primary  constituent 
elements  for  these  species.  We  have  also 
incorporated  changes  suggested  by  our 
peer  reviewer  (see  Peer  Review  section 
above). 

Critical  Habitat 

Section  3  of  the  Act  defines  critical 
habitat  as — (i)  the  specific  areas  within 
the  geographical  area  occupied  by  the 
species,  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
section  4  of  the  Act,  on  which  are  found 
those  physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (11)  which  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed  in 
accordance  with  section  4  of  this  Act, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
species.  "Conservation,"  as  defined  by 
the  Act,  means  the  use  of  all  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  a  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 

Section  7(a)(2)  of  the  Act  requires  that 
Federal  agencies  shall,  in  considtation 
with  us,  insiu^  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  Section  7  also  requires 
conferenpes  on  Federal  actions  that  are 
likely  to  jeopardize  the  continued 
existence  of  any  species  proposed  to  be 
listed  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
proposed  to  be  designated  for  such 
species.  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Consultation  under 
section  7  of  the  Act  does  not  apply  to 
activities  on  private  or  other  non- 
Federal  lands  that  do  not  involve  a 
Federal  nexus,  and  consequently  critical 
habitat  designation  does  not  afford  any 
additional  regulatory  protection  under 
the  Act  under  those  circumstances. 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery,  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features 
essential  for  the  conservation  of  that 
species,  and  can  alert  the  public,  as  well 
as  land-managing. agencies,  to  the 
importance  of  those  areas.  Criticcd 
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habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified,  by  helping  people  to 
avoid  causing  accidental  damage  to 
such  areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)).  Section 
3(5)(C)  of  the  Act  states  that  not  all  areas 
that  can  be  occupied  by  a  species 
should  be  designated  as  critical  habitat 
unless  the  Secretary  determines  that  all 
such  areas  are  essential  to  the 
conservation  of  the  species.  Our 
regulations  (50  CFR  424.12(e))  also  state 
that,  "The  Secretary  shall  designate  as 
critical  habitat  areas  outside  the 
geographical  area  presently  occupied  by 
the  species  only  when  a  designation 
limited  to  its  present  range  would  be 
inadequate  to  ensure  the  conservation  of 
the  species." 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  designation. 
Habitat  is  often  dynamic  and  species 
may  move  from  one  area  to  another  over 
time.  We  recognize  that  our  designation 
of  critical  habitat  may  not  include  all  of 
the  habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
conservation  of  the  species.  For  these 
reasons,  critical  habitat  designations  do 
not  signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  that 
support  newly  discovered  populations 
in  the  future,  but  are  outside  the  critical 
habitat  designation,  will  continue  to  be 
subject  to  conservation  actions 
implemented  by  Federal  agencies  under 
section  7(a)(1)  of  the  Act,  and  to  the 
regulatory  protections  afforded  by  the 
section  7(a)(2)  jeopardy  standard  and 
the  section  9  prohibitions,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  result  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 


planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Within  the  geographical  area 
occupied  by  the  species,  we  will 
designate  only  areas  currently  known  to 
be  essential.  Essential  areas  should 
already  have  the  features  and  habitat 
characteristics  that  are  necessary  to 
sustain  the  species.  We  will  not 
speculate  about  what  areas  might  be 
found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographical 
area  occupied  by  the  species,  we  will 
attempt  to  avoid  designating  areas  that 
do  not  now  have  the  primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b),  which  provide  essential 
life  cycle  needs  of  the  species.  However, 
we  may  be  restricted  by  our  minimum 
mapping  unit  or  mapping  scale. 

(5ur  Policy  on  Information  Standards. 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994'(59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should,  at 
a  minimum,  be  the  listing  package  for 
the  species.  Additional  information  may 
be  obtained  from  a  recovery  plan, 
articles  in  peer-reviewed  journals, 
conservation  plans  developed  by  States 
and  counties,  scientific  status  surveys 
anc^ studies,  biological  assessments  or 
other  unpublished  materials,  and 
discussions  with  experts. 

Methods 

As  required  by  section  4(b)(2)  of  the 
Act  and  regulations  at  50  CFR  424.12, 
we  used  the  best  scientific  information 
available  to  determine  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of 
Delphinium  bakeri  and  D.  luteum.  We 
reviewed  available  information  that 
pertains  to  the  habitat  requirements  of 
these  species,  including  data  from 
research  and  survey  observations; 
regional  Geographic  Information  System 
(CIS)  coverages  (e.g.,  soils,  known 


locations,  vegetation,  land  ownership); 
information  from  herbarium  collections 
such  as  CalFlora  {{http:// 
www.calflora.org);  data  from  CNDDB 
(2001);  and  data  collected  from  project- 
specific  and  other  miscellaneous  reports 
submitted  to  us.  This  included 
information  from  our  final  rule  listing  D. 
bakeri  and  D.  luteum  as  endangered  (65 
FR  4156).  the  CNDDB  (2001).  soil  survey 
maps  (SCS  1972, 1985),  certified  soil 
CIS  layers  for  Marin  Coimty,  geologic 
formation  maps.  1993  digital 
orthophotoquarterquads,  and 
discussions  with  botanical  experts  who 
have  worked  closely  with  these  plant 
species.  We  also  conducted  site  visits  at 
one  historical  occurrence  of  D.  bakeri 
and  five  historical  occurrences  of  D. 
luteum  as  well  as  one  extant  occurrence 
of  D.  bakeri  and  three  extant 
occiurences  of  D.  luteum  (to  the  extent 
we  could  visit  the  habitat  without  going 
onto  private  land). 

Mapping 

We  delineated  the  critical  habitat 
units  by  using  data  layers  in  a  CIS 
format  with  all  the  known  Delphinium 
bakeri  and  D.  luteum  occurrences  from 
the  CNDDB  (2001)  and  other  soiures  (D. 
Amme,  in  litt.,  2002.  pers.  comm.. 
2002).  We  created  additional  data  layers 
to  reflect  vegetation  types  using  aerial 
photographs.  CIS  data  for  Marin  soils 
(Natural  Resource  Conservation  Service 
2001),  and  recent  development  using 
satellite  imagery  (CNES/SFOT  Image 
Corporation  2001).  We  created  an 
additional  data  layer  by  digitizing 
Kneeland  soils  data  for  Sonoma  Coimty 
from  a  U.S.  Geological  Survey  (USGS) 
soil  survey  (1972).  These  data  layers' 
were  laid  over  a  base  of  USGS  3.75' 
digital  orthophotographic  quarter 
quadrangle  images. 

In  designating  critical  habitat,  we 
made  an  effort  to  avoid  developed  areas 
such  as  houses,  intensive  agricultiual 
areas  (such  as  row  crops,  vineyards,  and 
orchards),  and  lands  unlikely  to  contain 
the  primary  constituent  elements  for 
Delphinium  bakeri  or  D.  luteum. 
However,  we  did  not  map  critical 
habitat  in  sufficient  detail  to  exclude  all 
developed  areas.  Developed  areas 
within  the  boundaries  of  the  mapped 
units,  such  as  buildings,  lawns,  roads, 
parking  lots,  and  other  paved  areas  will 
not  contain  one  or  more  of  the  primary 
constituent  elements.  Federal  actions 
limited  to  these  areas,  therefore,  would 
not  trigger  consultation  relative  to 
critical  habitat  under  section  7  of  the 
Act  unless  they  affect  the  species,  or 
affect  primary  constituent  elements  in 
adjacent  critical  habitat. 
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Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424. 12(b),  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to,  the  following: 

(1)  Space  for  individual  and 
population  growrth,  and  for  normal 
behavior; 

(2)  Food,  water,  air.  light,  minerals,  or 
other  nutritional  or  physiological 
requirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and  generally; 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

Oxu  regulations  at  50  CFR  424.12(b) 
further  direct  that  when  considering  the 
designation  of  critical  habitat,  we  are  to 
focus  on  the  principal  biological  or 
physical  constituent  elements  within 
the  defined  area  that  are  essential  to  the 
conservation  of  the  species,  and  we  are 
to  list  known  primary  constituent 
elements  with  the  critical  habitat 
description.  Our  regulations  describe 
known  primary  constituent  elements  in 
terms  that  are  more  specific  than  the 
description  of  physical  and  biological 
features.  Specifically,  primary 
constituent  elements  may  include,  but 
are  not  limited  to.  the  following:  roost 
sites,  nesting  grounds,  spawning  sites, 
feeding  sites,  seasonal  wetland  or 
dryland,  water  quality  or  quantity,  host 
species  of  plant  pollinator,  geological 
formation,  vegetation  type.  tide,  and 
specific  soil  types. 

All  areas  identified  as  critical  habitat 
for  Delphinium  bakeri  and  D.  luteum  are 
within  the  historical  range  and  contain 
one  or  more  of  the  primary  constituent 
elements  that  we  have  identified,  based 
on  the  best  available  scientific 
information,  as  essential  for  the 
conservation  of  the  species. 

Much  of  what  is  known  about  the 
specific  physical  and  biological 
requirements  of  Delphinium  bakeri  and 
D.  luteum  is  described  in  the 
Background  section  of  this  final  rule. 
The  designated  critical  habitat  is 
designed  to  provide  sufficient  habitat  to 
maintain  self-sustaining  populations  of 
D.  bakeri  and  D.  luteum  throughout 
their  ranges,  and  to  provide  those 
habitat  components  essential  for  the 
conservation  of  these  species.  These 
habitat  components  provide  for:  (1) 


Space  for  individual  and  population 
growth,  including  areas  that  allow  gene 
flow  and  provide  connectivity  or 
linkage  between  populations  including 
open  spaces  and  distxu'bed  areas  that  in 
some  instances  may  also  contain 
nonnative  plant  species;  (2)  areas  that 
provide  basic  requirements  for  growth 
such  as  water,  light,  minerals;  (3)  sites 
for  germination,  pollination, 
reproduction,  and  seed  dispersal;  (4) 
areas  that  support  populations  of 
-pollinators  and  seed  dispersal 
organisms;  and  (5)  habitats  that  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  each  species. 

We  believe  the  conservation  of 
Delphinium  bakeri  and  D.  luteum  is 
dependent  upon  a  number  of  factors, 
including  the  conservation  and 
management  of  sites  where  existing 
populations  grow,  the  establishment  of 
D.  bakeri  at  a  new  location  to  provide 
insurance  against  stochastic  (randomly 
occurring)  events,  the  maintenance  of 
normal  ecological  functions  within 
these  sites,  and  the  preservation  of  the 
connectivity  between  sites  to  maintain 
recent  levels  of  gene  flow  between  sites 
through  pollinator  activity  and  seed 
dispersal  agents.  The  areas  we  are 
designating  as  critical  habitat  provide 
some  or  all  of  the  habitat  components 
essential  for  the  conservation  of  these 
two  species. 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  of  critical 
habitat  for  Delphinium  bakeri  consist  of: 

(1)  Soils  that  are  derived  fitjm 
decomposed  shale; 

(2)  Plant  communities  that  support 
associated  species,  including,  but  not 
limited  to:  Umbellularia  calif omica 
(California  bay),  Aesculus  calif  omica 
(California  buckeye),  and  Quercus 
agrifolia  (coastal  live  oak),  Baccharis 
pulularis  ssp.  consanguinea 
(coyotebrush).  Symphorcarpos  cf. 
rivularis  (snowberry),  Rubus  ursinus 
(California  blackberry),  Pteridium 
aqulinum  (braken  fern).  Polystichum 
munitum  (sword  fern).  Pityrognunma 
triangularis  (goldback  fern).  Dryopteris 
arguta  (coastal  woodfem),  Adiantum 
jordanii  (maidenhair  fern).  Polypodium 
glycyirhiza  (licorice  fern). 
Toxicodendron  diversilobum  (poison 
oak).  Ceanothus  thyrsiflorus 
(blueblossom  ceanothus).  Lithophragma 
affine  (woodland  star),  and  Holodiscus 
discolor  (oceanspray);  and 

(3)  Mesic  (moaerate  moisture) 
conditions  on  extensive  north-facing 
slopes. 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  of  critical 
habitat  for  Delphinium  luteum  consist 
of: 


(1)  Plant  communities,  including 
north  coastal  scrub  or  coastal  prairie 
communities,  including,  but  not  limited 
to,  species  such  as:  Arabis 
blepharophylla  (rose  rockcress). 
Calochortus  tolmei  (Tolmei  startulip), 
Mimulus  auTuntiacus  (orange  bush 
morikeyflower),  Dudleya  caespitosa  (sea 
lettuce),  Polypodium  califomicum 
(California  polyploidy),  Eriogonum 
parviflorum  (sea  cliff  buckwheat). 
Toxicodendron  diversilobum  (poison     - 
oak),  Romanzoffia  calif  omica 
(California  mistmaiden),  Hesperevax 
sparsiflora  (evax),  Pentagmmma 
triangularis  (goldenback  fern),  and 
Sedum  spathulifolium  (broadleaf 
stonecrop). 

(2)  Relatively  steep  sloped  soils  (30 
percent  or  greater)  derived  from 
sandstone  or  shale,  with  rapid  nmoff 
and  high  erosion  potential,  such  as 
Kneeland  or  Yorkville  series  soils; 

(3)  Generally  north  aspected  areas: 
and 

(4)  Habitat  upslope  and  downslope 
from  known  populations  to  maintain 
distiubance  such  as  occasional  rock 
slides  or  soil  slumping  that  the  species 
appears  to  require. 

Criteria  Used  to  Identify  Critical       >^ 
Habitat 

We  identified  areas  on  which  are 
found  physical  and  biological  features 
essential  for  the  conservation  of 
Delphinium  bakeri,  based  on 
consideration  of  the  known  primary 
constituent  elements,  in  Marin  County 
at  the  only  location  where  the  species 
currently  is  known  to  occtu  (Unit  B2). 
as  well  as  in  the  Coleman  Valley  area  in 
Sonoma  County  (Unit  Bl),  where  the 
species  was  historically  found.  We  are 
including  the  Coleman  Valley  site  in  our 
designation  despite  the  apparent 
extirpation  of  D.  bakeri  from  this 
location,  because  we  believe  the  area  is 
essential  to  the  conservation  of  the 
species  and  still  contains  primary 
constituent  elements  for  the  species. 
The  Coleman  Valley  unit  encompasses 
the  location  where  the  species  was  first 
described,  and  it  is  one  of  very  few 
locations  where  D.  bakeri  has  ever  been 
observed.  We  believe  that 
reintroduction  of  D.  bakeri  at  the 
Coleman  Valley  site  is  essential  for  the 
species'  siuvival  due  to  the  extremely 
limited  range  of  D.  bakeri,  its  small 
population  size  (0  to  67  individuals  over 
the  last  20  years),  and  the  high  degree 
of  threat  from  chance  catastrophic 
events  (Shaffer  1981,  1987;  Primack 
1993;  Meffe  and  Carroll  1994).  Such 
events  are  a  concern  when  the  number 
of  populations  or  geographic 
distribution  of  a  species  is  severely 
limited,  as  is  the  case  with  D.  bakeri. 
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Establishment  of^a  second  location  for 
D.  baked  is  important  in  reducing  the 
risk  of  extinction  of  the  species  due  to 
such  catastrophic  events.  Further,  when 
considering  establishment  of  new 
locations  as  part  of  meeting  the 
conservation  needs  of  a  species,  we 
believe  it  is  appropriate  to  look  first  to 
reestablishing  populations  within  the 
historic  range  of  a  species,  especially 
specific  areas  where  the  species  was 
once  known  to  occur,  rather  than  going 
to  completely  new  areas.  Our 
designation  of  critical  habitat  does  not 
include  the  location  near  Tomales, 
California,  however,  because  our 
information  is  too  vague  to  accurately 
identify  the  site. 

We  identified  critical  habitat  for 
Delphinium  bakeri  by  mapping  the 
distribution  of  the  known  occurrences 
of  the  species  with  respect  to  distance 
fi-om  the  coast,  location  within 
watersheds,  soil  series  associations, 
aspect  of  the  slopes  and  watersheds, 
position  on  slopes,  our  field 
observations  of  the  soil  conditions  at 
each  location,  and  our  field  observations 
of  the  plant  associations  found  in  the 
area  of  each  location.  We  then  drew  an 
initial  critical  habitat  demarcation  that 
included  the  appropriate  soils, 
vegetation,  and  watershed,  consistent 
with  our  understanding  of  the  physical 
and  biological  features  and  primary 
constituent  elements  that  are  essential 
for  the  conservation  of  this  species.  We 
mapped  the  critical  habitat  units  to 
include  the  upslope  and  downslope 
areas  that  would  be  important  to  the 
maintenance  of  these  features  and 
related  primary  constituent  elements 
essential  for  the  conservation  of  the 
species. 

We  identified  areas  with  features 
essential  to  the  conservation  of 
Delphinium  luteum  in  the  locations 
where  it  is  known  to  occur  in  Marin  and 
Sonoma  counties.  Due  to  the  limited 
number  of  populations  of  D.  luteum  and 
the  high  degree  of  threat  from 
catastrophic  events,  we  have 
determined  that  all  areas  with  recently 
documented  occurrences  contain 
physical  and  biological  features  that  are 
essential  for  the  conservation  of  this 
species  and  are  necessary  and 
appropriate  to  designate  as  critical 
habitat.  All  four  D.  luteum  units  (Ll,  L2, 
L3,  and  L4)  are  within  the  geographical 
area  currently  occupied  by  the  species, 
and  D.  luteum  occiu"s  in  all  four  of  the 
units.  In  addition,  the  Center  for  Plant 
Conservation  (2002)  recommends  that 
additional  populations  be  established 
and  managed  for  this  species.  Some 
locations  within  these  critical  habitat 
units  may  be  suitable  sites  for  such 


introductions  or  for  nati^al  expansion 
of  the  existing  populations. 

As  a  rule,  we  drew  boundary  lines  for 
Delphinium  luteum  critical  habitat  units 
to  include  all  areas  of  the  same  soil  type 
and  in  the  same  canyon  system  as  the 
enclosed  population(s).  Although  all  but 
one  recently  documented  population  of 
D.  luteum  occurs  on  basically  north- 
facing  slopes,  we  consistently  included 
as  critical  habitat  both  sides  of  the 
canyons  which  contain  D.  luteum.  We 
did  this  because  the  folds  and  side 
canyons  common  to  these  sites  can 
produce  localized  north  aspected  areas 
even  on  generally  south  aspected 
canyon  walls,  the  species  is  not 
restricted  to  north-facing  slopes,  and 
south  aspected  slopes  may  support  any 
of  the  other  three  primary  constituent 
elements  for  this  species.  We  did  not_ 
extend  critical  habitat  boundaries  to 
deliberately  include  south  aspected 
slopes  unless  they  supported  at  least 
one  of  the  other  three  primary 
constituent  elements,  although  mapping 
limitations  may  have  resulted  in 
including  a  few  such  areas 
inadvertently.  Including  both  sides  of 
the  canyons  where  the  plant  occurs  also 
encompasses  a  wider  range  of 
microhabitats  to  support  population 
growth.  This  approach  also  may  have 
the  benefit  of  making  management  of 
the  units  easier. 

Units  Ll,  L2,  and  L4  contain  features 
which  caused  us  to  modify  somewhat 
our  general  rule  of  drawing  boundaries 
based  on  the  same  soil  type  and  canyon 
system  as  the  known  population.  In 
Unit  L3.  the  soil  boundaries  conformed 
well  to  the  canyon  boundaries,  and  also 
included  areas  of  steep-sloped  canyon 
walls,  so  no  modification  of  what  was 
drawn  (based  on  application  of  the 
general  rule  described  above)  was 
appropriate  or  necessary.  Unit  Ll  soil 
boundaries  included  several  branching 
canyons  with  numerous  coastal 
drainage  outlets,  so  we  included  those 
canyons  which  drained  roughly  to  the 
same  location  and  did  not  include  the 
others.  In  Unit  L2,  the  soil  boundaries 
conformed  well  to  the  drainage,  but 
because  the  area  enclosed  was  very 
small  and  unbranched,  and  because  the 
same  soil  type  also  occurred  with 
suitable  habitat  in  a  separate  drainage 
less  than  half  a  mile  away,  we  extended 
the  boundaries  of  the  unit  to  include  the 
north-facing  slopes  of  the  second 
drainage  as  bounded  by  the  suitable  soil 
type.  The  resulting  unit  is  still  the 
smallest  of  the  four  designated  for 
Delphinium  luteum,  and  by  including 
this  small  area  of  nearby  habitat,  we  can 
provide  the  resident  D.  luteum 
population  an  opportunity  to  colonize  a 
new  area.  Given  the  susceptibility  of  D. 


luteum  populations  to  extirpation  by 
random,  uncontrollable  events,  the 
establishment  of  new  populations  is 
essential  to  the  continuing  siu-vival  of 
the  species. 

Unit  L4  contains  the  population 
growing  in  a  road-cut  away  from  steep- 
sloped  canyon  walls,  as  well  as  the 
population  mapped  on  a  south-facing 
slope.  It  also  includes  a  third  population 
which  is  located  in  typical  habitat,  but 
which  the  CNDDB  lists  as  "possibly 
extirpated"  due  to  the  inability  of 
several  surveys  to  relocate  it  since  1982. 
All  three  populations  are  mapped  as 
growing  on  different  soil  types  (CNDDB 
2001).  However,  with  two  exceptions, 
all  soil  types  in  the  area  share  the  rapid 
run-off  and  high  erosion  potential  with 
which  Delphinium  luteum  is  associated. 
The  two  exceptions  are  the  canyon  floor 
and  a  small  area  at  the  head  of  the 
canyon  where  the  walls  are  not  steeply 
sloped.  We  are  including  these  for 
contiguity  of  the  unit  and  because  both 
.of  them  abut  the  location  of  the 
population  located  in  the  road  cut. 
Taken  together,  the  various  soil  types 
conform  well  to  the  main  canyon 
boundaries  (SCS  1985)  and  include  all 
the  habitat  requirements  of  the  species. 
Therefore,  we  have  drawn  Unit  L4 
largely  according  to  the  soil  boundaries 
as  they  extend  down  the  main  canyon. 
We  did  not  extend  the  unit  up  either  of 
two  large  side  canyons  because  those 
areas  neither  contain  D.  luteum 
populations  nor  a  soil  type  common  to 
all  the  populations  in  the  unit. 

Special  Management  Considerations 

Special  management  considerations 
or  protections  may  be  needed  to 
maintain  the  physical  and  biological 
features  and  primary  constituent 
elements  that  are  essential  for  the 
conservation  of  Delphinium  bakeri  and 
D.  luteum  within  the  units  being 
designated  as  critical  habitat.  In  some 
cases,  protection  of  existing  habitat  and 
current  ecological  processes  may  be 
sufficient  to  ensure  that  populations  of 
the  plants  are  maintained  at  those  sites 
and  have  the  ability  to  reproduce  and 
disperse  in  surrounding  habitat.  In  other 
cases,  however,  active  management  may 
be  needed  to  maintain  the  primary 
constituent  elements  for  the  two 
species. 

As  noted  in  the  Critical  Habitat 
section,  "special  management 
considerations  or  protection"  is  a  term 
that  originates  in  the  definition  of 
critical  habitat.  We  believe  the 
designated  critical  habitat  units  may 
require  special  management 
considerations  or  protection  because 
remaining  populations  of  Delphinium 
bakeri  and  D.  luteum  are  extremely  rare, 


contain  few  individuals,  and  are  subject 
to  threats  which  could  extirpate  them. 
In  addition  to  the  risk  due  to  random 
natiu-al  events  that  can  result  in  the 
extinction  of  species  with  very  few, 
small,  and  highly  isolated  populations, 
potential  threats  to  the  habitat  of  D. 
bakeri  include  overcoUection, 
application  of  herbicides,  and  sheep 
grazing,  and  potential  threats  to  the 
habitat  of  D.  luteum  include 
overcoUection,  road  widening,  sheep 
grazing,  fire  suppression,  and 
hybridization.  CurrenUy,  no  legally 
operative  plans  or  agreements  have  been 
developed  that  address  the  maintenance 
and  improvement  of  the  primary 
constituent  elements  important  to  the 
species,  or  that  provide  management  for 
the  long-term  conservation  of  D.  bakeri 
or  D.  luteum. 

We  have  outlined  below  the  most 
likely  kinds  of  special  management  and 
protection  that  the  habitat  features  and 
primary  constituent  elements  essential 
to  the  conservation  of  Delphinium 
bakeri  and  D.  luteum  may  require.  The 
following  acti9ns  apply  to  both  species, 
imless  otherwise  noted: 

(1)  In  all  plant  communities  where 
these  taxa  occiu,  invasive,  nonnative 
species  need  to  be  actively  controlled; 

(2)  The  quality  of  water  must  be 
maintained  to  keep  it  free  &t)m  levels  of 
herbicides  or  other  chemical  or  organic 
contaminants  that  would  be  deleterious 
to  the  species; 

(3)  Cei:tain  areas  where  these  species 
occiu  may  need  to  be  fenced  to  protect 
them  from  accidental  or  intentional 
trampling  by  humans  and  livestock; 

(4)  Aerial  application  of  herbicides 
and  insecticides  that  are  likely  to  be 
deleterious  to  the  species  needs  to  be 
curtailed  in  the  critical  habitat. 
Exposvue  to  deleterious  herbicides  and 
insecticides  from  drift  needs  to  be 
avoided; 

(5)  The  appropriate  level  of  soil 
disturbance  needs  to  be  maintained  (this 
applies  only  to  Delphinium  luteum); 
and 

(6)  Existing  hydrologic  conditions 
may  need  to  be  protected  by  avoiding 
activities  that  cause  a  change  in  siuiace 
or  subsiuface  water  flows. 

Critical  Habitat  Designation 

Lands  designated  as  critical  habitat 
areas  described  below  contain  physical 
or  biological  features  essential  to  the 
conservation  of  Delphinium  bakeri  and 
D.  luteum,  including  one  or  more  of  the 
primary  constituent  elements  described 
above,  and  constitute  our  best 
assessment  at  this  time  of  the  areas 
which  meet  the  Act's  definition  of 
critical  habitat.  The  approximate  areas 


of  critical  habitat  by  land  ownership  are 
shown  in  Table  1 . 

Table  1  .—Approximate  Areas  of 
Delphinium  bakeri  and  D.  luteum 
Critical  Habitat  in  Hectares  (ha) 
(Acres  (ac)).  All  Critical  Habi- 
tat FOR  Both  Species  Is  on  Pri- 
vate Lands 


Species  (unit) 

Private  land 

D.  bakeri  (B^ 

322  ha  (796  ac) 

D.  bakeri  IB2) 

418  ha  (1,032  ac) 

Subtotal  D. 
t>akeri. 
D.  luteum  {L})  

740ha(1,828ac) 
554  ha  (1,369  ac) 

D.  luteum  (L2)  

.133  ha  (329  ac) 

D  luteum  (L3)    

142  ha  (351  ac) 

D.  luteum  (L4)  

193  ha  (476  ac) 

) 

Subtotal  D. 
luteum. 

1,022  ha  (2,525  ac) 

Total  (botti  spe- 
cies). 

1,762  ha  (4,353  ac) 

Critical  habitat  for  Delphinium  bakeri 
includes  one  unit  in  Marin  County 
which  contains  the  only  ciurently 
known  location  of  D.  bakeri,  and  a 
second  unit  in  Sonoma  County  we 
believe  includes  the  type  locality  for  the 
species.  The  second  unit  is  essential 
because  establishment  of  a  second 
location  for  D.  bakeri  is  important  in 
reducing  the  risk  of  extinction  of  the 
species  due  to  catastrophic  events. 
Critical  habitat  for  D.  bakeri  totals  740 
ha  (1,828  ac),  with  418  ha  (1,032  ac)  in 
Marin  County  and  322  ha  (796  ac)  in 
Sonoma  County.  Critical  habitat  for  D.  - 
luteum  includes  four  luiits.  These  units 
together  contain  all  the  D.  luteum 
populations  documented  since  the 
1980s.  Critical  habitat  for  D.  luteum 
includes  1,022  ha  (2,525  ac),  with  554 
ha  (1,369  ac)  in  Sonoma  County  and  468 
ha  (1,156  ac)  in  Marin  County. 

A  brief  description  of  each  unit,  along 
with  our  reasons  for  designating  it  as 
critical  habitat,  is  presented  below. 

Unit  Bl :  Coleman  Valley,  Sonoma 
County,  California 

This  luiit  is  located  near  Coleman 
Valley  Road  west  of  the  town  of 
Occidental,  approximately  8  km  (5  mi) 
frt)m  the  coast.  The  322  ha  (796  ac)  unit 
is  boiuided  on  the  north  side  by 
Coleman  Valley  Road  and  represents  an 
area  either  near  or  at  the  original  type 
locality  for  Delphinium  bakeri.  The 
exact  location  of  the  type  locality  for  D. 
bakeri  is  somewhat  vague,  with  the 
location  described  only  as  "Hedrin 
Ranch  in  Coleman  Valley,  West  of 
Occidental."  The  location  is  mapped  to 


within  a  1.6  km  (1  mi)  radius  in  the 
CNDDB  (CNDDB  2001). 

This  unit  contains  an  extensive  north- 
facing  slope  with  mesic  vegetation 
similar  4o  the  extant  location  of 
Delphinium  bakeri,  with  the  addition  of 
coastal  redwood.  The  Coleman  Valley 
location  of  D.  bakeri  represents  the 
northenunost  extent  of  the  known  range 
of  this  species.  This  unit  is  essential  for 
the  survival  as  well  as  the  conservation 
of  D.  bakeri  because  it  provides  a  second 
area  separate  from  the  existing 
population  for  D.  bakeri,  into  which  the 
species  can  be  reintroduced.  We  believe 
it  is  particularly  important  to  have  a 
second  unit  to  reduce  the  likelihood 
that  the  species  may  become  extinct  as 
the  result  of  a  catastrophic  event  in  the 
single  location  where  the  species  is  now 
known  to  occur.  A  second, 
geographically  separate  unit  can  provide 
greater  protection  to  the  species  from 
chance  events,  such  as  disease,  that  can 
destroy  the  only  remaining  population. 

Unit  B2:  Salmon  Creek,  Marin  County, 
California 

This  unit  is  near  the  Marshall- 
Petaluma  Road  in  Marin  Coimty 
approximately  10  km  (6  mi]  from  the 
coast.  This  418  ha  (1,032  ac)  unit  is 
bounded  on  the  north  side  by  Salmon 
Creek  and  contains  an  extensive  north- 
facing  slope  that  is  essential  to 
maintaining  the  mesic  conditions 
needed  for  the  conservation  of 
Delphinium  bakeri.  Land  in  this  unit  is 
privately  owned  with  a  county  right-of- 
way  along  the  road.  This  unit  is  of  great 
importance  to  the  survival  of  D.  bakeri ' 
because  it  contains  the  only  known 
extant  occurrence  of  D.  bakeri,  and 
represents  the  southernmost  extent  of 
the  range  of  this  species. 

Unit  Ll :  Bodega  Bay,  Sonoma  County, 
California 

Unit  Ll  consists  of  554  ha  (1.369  ac) 
south  of  Bay  Hill  Road,  near  the  town 
of  Bodega  in  Sonoma  County, 
California.  This  unit  is  comprised  of 
Kneeland  series  soils,  coastal  prairie 
and  scrub  habitat,  and  is  within  the  fog 
belt  that  moderates  the  climate.  This 
unit  contains  features  that  are  essential 
to  the  conservation  of  Delphinium 
luteum.  It  also  is  important  for  the 
conservation  of  the  species  because  it 
supports  about  30  percent  of  the  roughly 
220  total  known  remaining  individual 
plants  (based  on  the  most  recent 
population  totals  (CNDDB  2001;  TL 
Axnme,  pers.  comm.  2002)).  Because  so 
few  D.  luteum  plants  remain,  habitat 
supporting  all  of  them  is  essential  to  the 
continued  siuvival  and  conservation  of 
the  species.  In  addition,  this  luiit  is 
important  to  the  conservation  of  the 
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species  because  it  contains  two  of  the 
very  few  remaining  sites  at  which  the 
species  has  been  recently  observed.  Due 
to  the  limited  number  of  populations  of 
D.  luteum,  and  the  high  degree  of  threat 
of  extinction  from  catastrophic  events, 
we  believe  that  habitat  supporting  all 
recently  documented  occurrences  is 
essential  for  the  conservation  of  this 
species. 

Unit  12:  Estero  Americano,  Marin 
County,  California. 

Unit  L2  is  located  just  south  of  Estero   . 
Americano  on  the  Marin  County  coast. 
This  133  ha  (328  ac)  unit  contains  one 
occurrence  of  Delphinium  luteum,  with 
about  134  individual  plants  at  last  count 
(CNDDB  2001).  It  is  located  on  Yorkville 
series  soils  that  support  coastal  prairie 
and  coastal  scrub  habitat  and  is  within 
the  fog  belt  that  moderates  the  climate. 
This  imit  contains  features  that  are 
essential  for  the  survival  of  D.  luteum. 
The  unit  also  is  important  because  it 
contains  the  single  largest  population  of 
the  plant,  with  more  than  half  of  all  the 
individuals  in  the  entire  species. 
Because  so  few  D.  luteum  plants  remain, 
we  believe  that  providing  habitat  to 
support  all  of  the  them  is  essential  to 
the  continued  survival  and  conservation 
of  the  species,  in  addition,  this  imit  is 
essential  to  the  conservation  of  the 
species  because  it  contains  one  of  very 
few  remaining  sites  at  which  the  species 
has  been  recently  observed.  Due  to  the 
limited  number  of  populations  of  D. 
luteum,  and  the  high  degree  of  threat  of 
extinction  from  catastrophic  events,  we 
believe  that  habitat  supporting  all 
recently  documented  occurrences  is 
essential  for  the  conservation  of  this 
species. 

Unit  L3:  Estero  de  San  Antonio,  Marin 
County,  California. 

Unit  L3  is  located  near  the  mouth  of 
the  Estero  de  San  Antonio  in  Marin 
County  and  includes  steep  sloped 
canyon  walls  composed  of  Yorkville 
series  soils  on  both  sides  of  the  water 
channel,  with  coastal  prairie  and  coastal 
scrub  habitat  and  temperatiues 
moderated  by  fog.  This  142  ha  (351  ac) 
unit  contains  one  population  of 
Delphinium  luteum  discovered  in  1993 
that  is  not  yet  recorded  in  the  CNDDB. 
This  unit  is  important  because  it  is 
positioned  roughly  halfway  between 
Unit  L4  to  the  south,  and  Units  Ll  and 
L2  to  the  north,  and  may  help  to  prevent 
the  genetic  isolation  of  Unit  L4.  It  also 
.contains  the  largest  continuous  area  of 
Yorkville  soils  of  all  the  units.  Yorkville 
soils  are  important  because,  in  Units  L2 
and  L3,  these  soils  support  roughly  two 
thirds  of  all  individual  D.  luteum  plants. 
Because  a  large  proportion  of  the 


remaining  D.  luteum  individuals  occur 
on  Yorkville  soils,  we  beUeve  these  soils 
are  an  indicator  of  situations  in  which 
the  plants  are  likely  to  survive  and 
reproduce.  Therefore,  we  believe  areas 
which  contain  these  soils  are  essential 
to  the  conservation  of  the  species. 

Unit  L4:  Tomales,  Marin  County, 
California. 

Unit  L4  is  located  approximately  1.6 
km  (1  mi)  south  of  the  town  of  Tomales 
in  Marin  County.  This  193  ha  (476  ac) 
unit  consists  of  coastal  prairie  and 
coastal  scrub  within  the  fog  belt.  It  is 
known  to  have  contained  three 
populations  of  Delphinium  luteum. 
although  two  of  the  populations  have 
not  been  documented  since  the  early 
1980s,  and  one  of  these  has  been  listed 
by  the  CNDDB  as  "possibly  extirpated" 
(CNDDB  2001).  The  "possibly 
extirpated"  population  may  have 
consisted  of  hybrids  of  D.  luteum  and  D. 
nudicaule  (red  larkspur).  The  third 
population  occurs  on  a  road 
embankment  rather  than  in  the  vicinity 
of  canyon  walls.  This  population  was 
documented  as  recently  as  2000,  and 
was  genetically  tested  and  confirmed  to 
be  a  non-hybrid,  but  only  one  plant  was 
seen  at  that  time  (J.  Koontz,  in  litt., 
2002).  This  unit  contains  primary 
constituent  elements  that  are  essential 
to  the  conservation  of  the  species.  The 
unit  also  is  important  to  the 
conservation  of  the  species  because  it 
contains  one  of  very  few  remaining  sites 
at  which  the  species  has  been  recently 
observed.  Due  to  the  limited  number  of 
populations  of  D.  luteum,  and  the  high 
degree  of  threat  of  extinction  from 
catastrophic  events,  we  believe  that 
habitat  supporting  all  recently 
dociunented  occurrences  is  essential  for 
the  conservation  of  this  species.  In 
addition,  this  unit  is  important  because 
it  represents  the  southernmost  extent  of 
the  range  of  D.  luteum.  The  population 
growing  in  the  road  embankment  may 
also  provide  important  information  on 
the  characteristics  of  managed  soil 
disturbances  which  can  support  D. 
luteum.  Such  information  would  be  of 
great  help  in  conserving  the  species. 

Effects  of  Critical  Habitat  Designation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  permit,  or  carry  out  are  not 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
In  our  regulations  at  50  CFR  402.02,  we 
define  destruction  or  adverse 
modification  as  "a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed  species. 


Such  alterations  include,  but  are  not 
limited  to.  alterations  adversely 
modifying  any  of  those  physical  or 
biological  features  that  were  the  basis 
for  determining  the  habitat  to  be 
critical."  However,  in  a  March  15,  2001, 
decision  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  [Siena 
Clubv.  U.S.  Fish  and  Wildlife  Service  et 
al,  245  F.3d  434),  the  Court  found  our 
definition  of  destruction  or  adverse 
modification  to  be  invalid.  In  response 
to  this  decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands;  require  a  Federal  permit, 
license,  or  other  authorization;  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species,  or 
result  in  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  Conference  reports  provide 
conservation  recommendations  to  assist 
Federal  agencies  in  eliminating  conflicts 
that  may  be  caused  by  their  proposed 
action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
result  in  the  destruction  or  adverse 
modification  of  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 


responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  the 
Federal  action  agency  would  ensure  that 
the  permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alteriiative  actions  identified 
during  formal  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  we 
believe  would  avoid  resulting  in  the 
destruction  or  adverse  modification  of 
critical  habitat. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action,  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
m^y  affect  subsequently  designated 
critical  habitat,  or  adversely  modify  or 
destroy  proposed  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  Delphinium  bakeri  or  D.  luteum  or 
their  critical  habitat  will  require 
consultation  under  section  7  of  the  Act. 
Activities  on  private,  State,  county,  or 
lands  under  local  jurisdictions  that 
involve  a  Federal  action  such  as  funding 
(e.g..  Federal  Highway  or  Federal 
Emergency  Management  Act  funding), 
or  a  permit  (such  as  a  permit  from  the 
U.S.  Army  Corps  of  Engineers  under 
section  404  of  the  Clean  Water  Act),  will 
continue  to  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat,  and  actions  on  non-Federal  and 
private  lands  that  are  not  federally 
funded,  authorized,  or  permitted,  do  not 
require  section  7  consultation.  Not  all  of 
the  area  within  the  boundaries  of  the 
mapped  units  provide  primary 
constituent  elements  capable  of 
supporting  Delphinium  bakeri  or  D. 
luteum.  For  instance,  buildings,  lavtrns, 
roads,  parking  lots,  and  other  paved 
areas  will  not  contain  one  or  more  of  the 


primary  constituent  elements.  Federal 
actions  limited  to  these  areas,  therefore, 
would  not  be  subject  to  section  7 
consultation  unless  the  action  would 
affect  the  species  or  primary  constituent 
elements  in  adjacent  designated  critical 
habitat. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  of  the  Act  ensures  that  actions 
funded,  authorized,  or  carried  out  by 
Federal  agencies  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species,  or  result  in  the 
destruction  or  adverse  modification  of 
the  listed  species'  critical  habitat. 
Actions  likely  to  "jeopardize  the  « 

continued  existence"  of  a  species  are 
those  that  would  appreciably  reduce  the 
.likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  rxitical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  recovery 
of  the  listed  species. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe,  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat  or  that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  the 
conservation  of  Delphinium  bakeri  or  D. . 
luteum  would  be  appreciably  reduced. 
Within  the  units  designated  as  critical 
habitat,  this  pertains  only  to  those  areas 
containing  the  primary  constituent 
elements.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  for  Delphinium  luteum  or  D. 
bakeri  include,  but  are  not  limited  to: 

(1)  Ground  distiu'bances  which 
destroy  or  degrade  primary  constituent 
elements  of  the  plant  (e.g.,  clearing, 
tilling,  grading,  constriiction,  road 
building,  and  mining); 

(2)  Activities  which  directly  or 
indirectly  affect  Delphinium  bakeri  or 
D.  luteum  plants  or  underlying  seed 
bank  (e.g.,  herbicide  application  and 
heavy  off-road  vehicle  use  that  could 
degrade  the  habitat  on  which  the 
species  depends,  incompatible 
introductions  of  normative  herbivores, 
and  incompatible  grazing  during  times 


when  D  bakeri  or  D.  luteum  is 
producing  flowers  or  seeds); 

(3)  Activities  wWch  significantly 
degrade  or  destroy  likely  pollinator 
populations  for  Delphinium  bakeri  [e.g., 
pesticide  applications  that  degrade  or 
destroy  large  hymenoptera,  especially 
Bombus  ssp.  (bumblebees))  in  proximity 
to  the  designated  critical  habitat  for  D. 
bakeri;  and 

(4)  Activities  that  would  appreciably 
change  the  rate  of  erosion  of  soils  for 
Delphinium  luteum  such  as  slope 
stabilization;  residential  and 
commercial  development,  including 
road  building  and  golf  course 
installation;  and  vegetation 
manipulation,  such  as  clearing  and 
grubbing  upslope  from  D.  luteum. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Sacramento  Fish  and 
Wildlife  Office  (see  FOR  FURTHER 
INFdiPMATION  CONTACT  section).  Requests 
for  copies  of  the  regulations,  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Portland  Regional 
Office,  911  NE  11th  Avenue,  Portland, 
OR  97232^181  (telephone  503/231- 
6131;  facsimile  503/231-6243). 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  the  critical 
habitat  designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  extinction  of  the  species. 
Following  a  review  of  available 
information  from  our  files,  public 
comments  on  the  proposal,  and  the 
economic  analysis  of  the  proposed 
designation,  we  have  determined  that 
none  of  the  lands  proposed  as  critical 
habitat  warranted  exclusion  fitim  the 
final  designation  based  on  economic 
impacts  or  other  relevant  impacts 
pursuant  to  section  4(b)(2). 

Relationship  to  Habitat  Conservation 
Plans  (HCPs)  and  Other  Planning 
Efforts 

Section  10(a)(1)(B)  of  the  Act 
authorizes  us  to  issue  permits  for  the 
take  of  listed  wildlife  species  incidental 
to  otherwise  lawful  activities.  An 
incidental  take  permit  application  must 
be  supported  by  an  HCP  that  identifies 
conservation  measures  that  the 
permittee  agrees  to  implement  for  the 
sfiecies  to  minimize  and  mitigate  the 
impacts  of  the  permitted  incidental  take. 
Although  take  of  listed  plants  is  not 
generally  prohibited  by  the  Act,  listed 
plant  species  may  also  be  covered  in  an 
HCP  for  wildlife  species.  Ciurently.  no 
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HCPs  exist  that  include  Delphinium 
bakeri  or  D.  luteum  as  covered  species. 

In  the  event  that  hiture  HCPs  covering 
Delphinium  bakeri  or  D.  luteum  are 
developed  within  the  boundaries  of  the 
designated  critical  habitat,  we  will  work 
with  applicants  to  ensure  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  these  species.  This  will 
be  accomplished  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas,  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  primary 
constituent  elements.  The  HCP 
development  process  would  provide  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  D. 
bakeri  or  D.  luteum.  The  process  would 
also  enable  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  survival  and 
conservation  of  the  species  in  the 
context  of  constructing  a  biologically 
configured  system  of  interlinked  habitat 
blocks  configured  to  promote  the 
conservation  of  the  species  through 
application  of  the  principles  of 
conservation  biology. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of 
Delphinium  baked  or  D.  luteuiti,  and 
appropriate  management  for  those 
lands.  Furthermore,  we  will  complete 
intra-Service  consultation  on  our 
issuance  of  section  10(a)(1)(B)  permits 
for  these  HCPs  to  ensure  permit 
issuance  will  not  destroy  or  adversely 
modify  critical  habitat. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
&Y>m  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
'  critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species  concerned.  Following  the 
publication  of  the  proposed  critical 
habitat  designation,  we  conducted  a 
draft  economic  analysis  to  estimate  the 
potential  economic  effect  of  the 
designation.  The  draft  analysis  was 
made  available  for  review  on  November 
1,  2002  (67  FR  66599).  We  accepted 


public  comment  on  the  draft  analysis 
until  December  2,  20q2. 

Our  economic  analysis  evaluated  the 
potential  futiue  effects  associated  with 
the  section  7  consultation  requirements 
of  Delphinium  bakeri  and  D.  luteum  as 
endangered  species  under  the  Act,  as 
well  as  any  potential  effect  of  the 
critical  habitat  designation  above  and 
beyond  those  regulatory  and  economic 
impacts  associated  with  listing.  To 
quantify  the  proportion  of  total  potential 
economic  impacts  attributable  to  the 
critical  habitat  designation,  the  analysis 
evaluated  a  "without  section  7" 
scenario  and  compared  it  to  a  "with 
section  7"  scenario.  The  "without 
section  7"  baseline  represented  the  level 
of  protection  currently  afforded  to  the 
species  under  the  Act  if  section  7 
protective  measures  were  absent,  and 
includes  protections  afforded  by  other 
Federal,  State,  and  local  laws  such  as 
the  California  Environmental  Quality 
Act.  The  "with  section  7"  scenario 
identifies  land-use  activities  likely  to 
involve  a  Federal  nexus  that  may  affect 
the  species  or  its  designated  critical 
habitat,  and  that  therefore  have  the 
potential  to  be  subject  to  future 
consultations  under  section  7  of  the  Act. 

Upon  identifying  section  7  impacts, 
the  analysis  proceeds  to  consider  the. 
subset  of  impacts  that  can  be  attributed 
exclusively  to  the  critical  habitat 
designation.  The  upper-bound  estimate 
includes  both  jeopardy  and  critical 
habitat  impacts.  The  subset  of  section  7 
impacts  likely  to  be  affected  solely  by 
the  designation  of  critical  habitat 
represents  the  lower-bound  estimate  of 
the  analysis.  The  categories  of  potential 
costs  and  benefits  considered  in  the 
analysis  included:  (1)  Conducting 
section  7  consultations  associated  with 
the  listing  or  with  the  critical  habitat;  (2) 
modifications  to  projects,  activities,  or 
land  uses  resulting  h'om  the  section  7 
consultations:  (3)  uncertainty  and 
public  perceptions  resulting  from  the 
designation  of  critical  habitat;  and  (4) 
potential  offsetting  benefits  associated 
with  critical  habitat  including 
educational  benefits.  Our  economic 
analysis  recognizes  that  there  may  be 
costs  from  delays  associated  with 
reinitiating  completed  consultations 
after  the  critical  habitat  designation  is 
made  final. 

The  analysis  estimated  that  this 
critical  habitat  designation  will  result  in 
the  need  for  one  formal  and  two 
informal  section  7  consultations.  The 
formal  consultation  will  be  required  for 
a  State  highway  culvert  repair  project. 
while  the  informal  consultations  will 
result  from  an  estimated  two  flood  and 
erosion  control  projects  on  private  land 
that  will  involve  a  Federal  nexus.  The 


total  administrative  cost  of  these 
consultations  is  estimated  at  $18,000,  of 
which  $7,000  is  aMributable  to  this 
critical  habitat  designation  as  opposed 
to  other  section  7  requirements 
pertaining  to  the  listing  of  the  species. 
No  project  modifications  are  eixpected  to 
occur  as  a  result  of  these  consultations. 

Total  costs  resulting  from  technical 
assistance,  formal  and  informal 
consultations,  development  of  biological 
assessments,  and  project  modifications 
due  to  listing  and  critical  habitat 
designation  are  presented  in  the 
economic  analysis,  according  to  land 
use  activities  and  individual  critical 
habitat  units.  Costs  to  third  parties 
result  from  technical  assistance, 
consultations,  and  development  of  a 
biological  assessment.  Costs  to  Federal 
action  agencies  include  those  incurred 
from  consultations.  Costs  to  the  Service 
result  from  technical  assistance  and 
consultations. 

We  received  a  few  comments  on  the 
draft  economic  analysis  of  the  proposed 
determination.  We  considered  these 
comments,  and  our  response  to  them  is 
included  as  part  of  the  preamble  of  this 
rule  (see  Summary  of  Comments  and 
Recommendations),  as  well  as  in  the 
final  Addendum  to  the  Economic 
Analysis.  As  a  result  of  the  comments 
received,  a  correction  was  made  in 
relation  to  a  statement  in  the  draft 
economic  analysis  that  private 
landowners  should  incur  no  additional 
costs  as  a  result  of  section  7 
requirements.  In  fact,  certain  private  ■ 
landowners  participating  in  flood 
control  and  revegetation  projects  that  ^ 
have  a  Federal  nexus  are  expected  to 
pay  for  costs  associated  with  an 
informal  consultation  with  the  Service. 
The  final  Addendum  to  the  Economic 
Analysis  discusses  the  resulting 
correction,  and  the  effects  were 
included  in  the  description  (above)  of 
costs  associated  with  expected  informal 
consultations.  The  final  Addendum  to 
the  Economic  Analysis  also  provides 
explanations  to  more  clearfy  explain 
and  justify  the  methodology  used,  based 
on  comments  received  concerning  the 
methodology.  There  were  no  other 
revisions  or  additions  to  the  draft 
economic  analysis. 

A  copy  of  the  final  economic  analysis 
and  supporting  documents  are  included 
in  our  administrative  record  and  may  be 
obtained  by  contacting  the  Sacramento 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section).  Copies  of  the  final  economic 
analysis  also  are  available  on  the 
Internet  at  httpil/pacific.fws.gov/news/. 

aarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 


that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
final  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  final  rule  clearly  stated?  (2)  Does 
the  final  rule  contain  technical  language 
or  jargon  that  interferes  with  the  clarity? 
(3)  Does  the  format  of  the  final  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity?  (4)  Is  the  description 
of  the  notice  in  the  SUPPLEMENTARY 
INTORMATION  section  of  the  preamble 
helpful  in  understanding  the  final  rule? 
(5)  What  else  could  we  do  to  make  the 
notice  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  imderstand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street,  NW, 
Washington.  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Exsec@ios.doi.gov. 

Required  DeterminatioDS 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
critical  habitat  designation  is  not  a 
significant  regulatory  action.  This  rule 
will  not  have  an  annual  economic  effect 
of  $100  million  or  more  or  adversely 
affect  any  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  or  other  units  of 
government. 

This  designation  will  not  create 
inconsistencies  with  other  agencies' 
actions  or  otherwise  interfere  with  an 
action  taken  or  planned  by  another 
agency.  It  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Finally,  this 
designation  will  not  raise  novel  legal  or 
policy  issues.  Accordingly,  OMB  has 
not  reviewed  this  final  critical  habitat 
designation. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  govenunent 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 


head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  (RFA)  to 
require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 
certifying  that  a  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  In  this 
final  rule,  we  are  certifying  that  the 
critical  habitat  designation  for 
Delphinium  bakeri  and  D.  luteum  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  our  rationale. 

Small  entities  include  smedl 
organizations,  such  as  independent 
nonprofit  organizations  emd  small 
govemmentai  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50.000  residents,  as  well  as  small 
businesses  (13  CFR  121.201).  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
witii  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
niight  trigger  regulatory  impacts  under 
this  rule,  as  well  as  the  types  of  project 
modifications  that  may  result. 

SBREFA  does  not  expliciUy  define 
either  "substantial  number"  or 
"significant  economic  impact." 
ConsequenUy.  to  assess  whether  a 
"substantial  number"  of  small  entities  is 
affected  by  this  designation,  this 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 
the  area.  Similarly,  the  analysis 
considers  the  relative  cost  of 
compliance  on  the  revenues/profit 
margins  of  small  entities  in  determining 
whether  or  not  entities  incur  a 
"significant  economic  impact."  Only 
small  entities  that  are  expected  to  be 
directly  affected  by  the  designation  are 
considered  in  this  portion  of  the 
analysis.  This  approach  is  consistent 
with  several  judicial  opinions  related  to 
the  scope  of  the  RFA.  [Mid-Tex  Elec. 
Coop.,  Inc.  V.  FERC  773  F.2d  327  (D.C. 
Cir.  1985)  and  American  Trucking 
Associations.  Inc.  v.  USEPA,  175  F.3d 
1027  (D.C.  Cir.  1999)). 


To  determine  if  a  rule  would  affect  a 
substantial  number  of  small  entities,  we 
consider  the  number  of  small  entities 
affected  within  particular  types  of 
economic  activities  (e.g..  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  niunber"  test 
individually  to  determine  if  certification 
is  appropriate.  In  some  circumstances, 
especially  with  proposed  critical  habitat 
designations  of  very  limited  extent,  we 
may  aggregate  across  all  industries  and 
consider  whether  the  total  number  of 
small  entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

In  estimating  the  niunbers  of  small 
entities  potentially  affected,  we  also 
consider  whether  their  activities  have 
any  Federal  involvement.  Designation  of 
critical  habitat  only  has  the  potential  to 
affect  activities  conducted,  funded., or 
permitted  by  Federal  agencies.  In  areas 
where  the  species  is  present.  Federal 
agencies  are  already  required  to  consult 
with  us  under  section  7  of  the  Act  on 
activities  that  they  fund,  permit,  or 
implement  that  may  affect  Delphinium 
bakeri  or  D.  luteum.  Federal  agencies 
must  also  consult  with  us  if  their 
activities  may  affect  designated  critical 
habitat.  Some  kinds  of  activities  are 
imlikely  to  have  any  Federal 
involvement  and  so  will  not  be  affected 
by  critical  habitat  designation. 

As  required  under  section  4(b)(2)  of 
the  Act,  we  conducted  an  analysis  of  the 
potential  economic  impacts  of  this 
critical  habitat  designation.  In  the 
analysis,  we  found  that  the  futtue 
section  7  consultations  resulting  from 
the  listing  of  Delphinium  bakeri  and  D. 
luteum  and  the  proposed  designation  of 
critical  habitat  could  potentially  impose 
total  economic  costs  for  consultation 
and  modifications  to  projects  up  to 
$1«.000  with  approximately  $7,000  of 
this  attributable  to  critical  habitat 
designation  over  the  next  10-year 
period.  The  small  business  activities 
taking  place  within  the  critical  habitat 
imits  which  might  be  affected  by  section 
7  consultation  requirements  are  forestry, 
agriculture,  and  livestock  production 
(Economic  and  Planning  Systems  2002, 
2003). 

In  summary,  we  have  considered 
whether  this  rule  could  result  in 
significant  economic  effects  on  a 
substantial  niunber  of  small  entities. 
Our  analysis  concluded  that  there  are 
653  smaller  producers  in  forestry, 
agriculture,  and  Uvestock  production  for 
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Sonoma  and  Marin  counties,  of  which 
only  0.3  percent  are  likely  to  be  affected 
by  this  rule.  Therefore,  we  are  certifying 
that  the  designation  of  critical  habitat 
for  Delphinium  bakeri  and  D.  luteum 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

OMB's  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  In 
the  economic  analysis,  we  determined 
whether  designation  of  critical  habitat 
would  cause  (a)  any  effect  on  the 
economy  of  $100  million  or  more,  (b) 
any  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
prodyctivity,  innovation,' or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  economic  analysis  for  a 
discussion  of  the  effects  of  this 
determination.  We  anticipate  that  this 
final  rule  will  not  place  significant 
additional  burdens  on  any  entity. 

Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  The 
primary  land  uses  within  this 
designated  critical  habitat  are 
agricultural.  This  rule  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use.  In  our  economic 
analysis,  we  did  not  identify  energy 
production  or  distribution  as  being 
significantly  affected  by  this 
designation,  and  we  received  no 
comments  indicating  that  the  proposed 
designation  could  significantly  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action,  and  no  Statement  of 
Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Smail  Govermnent  Agency  Plan  is  not 
required.  Small  governments  will  be 


affected  only  to  the  extent  that  Federal 
agencies  must  ensure  that  any  small 
government  action  they  (the  Federal 
agencies)  authorize  (permit)  or  fund  is 
not  likely  to  result  in  the  adverse 
modification  or  destruction  of 
designated  critical  habitat. 

(bjThis  rule  will  not  produce  a 
Federal  mandate  on  State,  local,  or 
Tribal  governments  of  $100  million  or 
greater  in  any  year.  The  designation  of 
critical  habitat  imposes  no  obligations 
on  State  or  local  governments. 
Therefore,  it  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act 

Takings 

In  accordance  with  Executive  Order 
12630  ("Goverrmient  Actions  and 
Interference  with  Constitutionally 
protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating 
approximately  1,762  ha  (4,353  ac)  of 
lands  as  critical  habitat  for  the  two 
Delphinium  species  in  Marin  and 
Sonoma  counties,  California  in  a  takings 
implication  assessment.  This 
assessment  concludes  that  this  final  rule 
does  not  pose  significant  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  the  Department  of  the  Interior 
policy,  we  requested  information  from, 
and  coordinated  development  of  this 
critical  habitat  designation  with,  the 
appropriate  State  resource  agencies  in 
California.  We  will  continue  to 
coordinate  any  future  changes  in  the 
designation  of  critical  habitat  for 
Delphihium  bakeri  and  D.  luteum  with 
the  appropriate  State  agencies.  Where 
these  species  are  present,  the 
designation  of  critical  habitat  imposes 
no  additional  restrictions  to  those 
currently  in  place  and,  therefore,  has 
little  incremental  impact  on  State  and 
local  governments  and  their  activities. 
The  designation  of  critical  habitat  in 
unoccupied  areas  may  require 
consultation  under  section  7  of  the  Act 
on  non-Federal  lands  (where  a  Federal 
nexus  occurs)  that  might  otherwise  not 
have  occurred.  The  designation  may 
have  some  benefit  to  these  governments 
in  that  the  areas  essential  to  the 
conservation  of  these  species  are  more 
clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  identified.  While  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 


occur,  it  may  assist  these  local 
governments  in  long-range  planning, 
rather  than  waiting  for  case-by-case 
section  7  consultations  to  occiu. 

Gvil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  are  designating  critical 
habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act,  as  amended.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
principal  constituent  elements  within 
the  designated  areas  to  assist  the  public 
in  imderstanding  the  habitat  needs  of 
Delphinium  bakeri  and  D.  luteum. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
0MB  approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
This  rule  will  not  impose  new 
recordkeeping  or  reporting  requirements 
on  State  or  local  governments, 
individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement,  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969,  with  regulations  adopted  pursuant 
to  section  4(a)  of  the  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244).  This 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Govemments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
Govemment-to-Govemment  basis.  The 
designated  critical  habitat  for 
Delphinium  bakeri  and  D.  luteum  does 
not  contain  any  lands  that  we  have 


Federal  Register/ Vol.  68,  No.  52 /Tuesday,  March  18,  2003 /Rules  and  Regulations  12851 


identified  as  impacting  Tribal  trust 
resources.  D.  bakeri  and  D.  luteum  are 
known  only  to  occiu-  on  private  lands. 
We  are  not  aware  of  any  Tribal  lands  in 
or  near  our  critical  habitat  units  for  D. 
bakeri  and  D.  luteum.  Therefore,  we 
have  determined  that  there  are  ciurently 
no  Tribal  lands  essential  for  the 
conservation  of  D.  bakeri  or  D.  luteum 
because  they  do  not  support 
populations  or  provide  essential  habitat 
for  either  plant  species.  If  we  learn  of 
any  Tribal  lands  in  the  vicinity  of  the 
critical  habitat  designation  subsequent 
to  this  proposal,  we  will  coordinate 
with  the  Tribes  before  making  a  final 
determination  as  to  whether  any  Tribal 
lands  should  be  included  as  critical 
habitat  foi  D.  bakeri  or  D.  luteum. 


Refierences  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Sacramento  Fish  and  Wildlife  Office 
(s^  ADDRESSES  section) 

Author 

The  primary  authors  of  this  final  rule 
are  Kirsten  Tarp  and  Glen  Tarr, 
Sacramento  Fish  and  Wildlife  Office 
[see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 


Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h),  revise  the  entries  for 
"Delphinium  bakeri"  and  "Delphinium 
luteum,"  under  "FLOWERING 
PLANTS,"  to  read  as  follows: 

§  1 7.1 2    Endangered  and  ttireatened  plants. 


(h) 


Species 


Scientific  name 


Common  name 


Historic  range 


.  Family 


Status      When  listed 


Critical 
habitat 


Special  rule 


FLOWERING 
PLANTS 


Delphinium  balteri . 
Delphinium  luteum 


Baker's  larkspur U.S.A.  (CA) Ranunculaceae E 

Yellow  lartepur U.S.A.  (CA) Ranunculaceae E 


681 
681 


17.96(a) 
17.96(a) 


3.  In  §  17.96,  amend  paragraph  (a)  by 
adding  critical  habitat  entries  for 
"Family  Ranunculaceae  Delphinium 
bakeri"  and  "Family  Ranunculaceae 
Delphinium  luteum"  in  alphabetical 
order  to  read  as  follows: 

§17.96    Critical  habitat— plants. 

(a)*  *  * 

Family  Ranunculaceae:  Delphinium 
bakeri  (Baker's  larkspur) 

(1)  Critical  habitat  luiits  are  depicted 
for  Sonoma  and  Marin  counties, 
California,  on  the  maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Delphinium  bakeri 
are  the  habitat  components  that  provide: 

(i)  Soils  that  are  derived  bom 
decomposed  shale; 


(ii)  Plant  communities  that  support 
associated  species,  including,  but  not 
limited  to:  Umbellularia  califomica 
(California  bay),  Aesculus  califomica 
(California  buckeye),  Quercus  agrifolia 
(coastal  live  oak),  Baccharis  pulularis 
ssp.  consanguinea  (coyotebrush), 
Symphorcarpos  cf.  rivularis 
(snowberry),  Rubus  ursinus  (California 
blackberry),  Pteridium  aqulinum 
(braken  fern),  Polystichum  munitum 
(Sword  fem),  Pityrogramma  triangularis 
(goldback  fem),  Dryopteris  arguta 
(coastal  woodfem),  Adiantum  jordanii 
(maidenhair  fem),  Polypodium 
glycyrrhiza  (licorice  fem). 
Toxicodendron  diversilobum  (poison 
oak),  Ceanothus  thyrsiflorus 
(blueblossom  ceanothus),  Lithophragma 
affine  (woodland  star),  and  Holodiscus 
discolor  (oceanspray);  and 


(iii)  Mesic  conditions  on  extensive 
north-facing  slopes. 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures  made  by 
people,  such  as  buildings,  roads  and 
other  paved  areas,  lawns,.and  developed 
areas  not  containing  one  or  more  of  the 
primary  constituent  elements. 

(4)  Critical  Habitat  Map  Units. 

(i)  Data  layers  defining  map  units 
were  created  on  a  base  of  USGS  7.5' 
qi^drangles  obtained  frtim  the  State  of 
California's  Stephen  P.  Teale  Data 
Center.  Proposed  critical  habitat  units 
were  then  mapped  using  Universal 
Transverse  Mercator  (UTM)  coordinates.. 

(ii)  Map  1 — Index  map  for 
Delphinium  bakeri  follows: 

BIUJNG  CODE  4310-55-P 
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Map  1  -  Index  for 
Delphinium  bal(eri 


N 


Critical 
Habitat 


3  Miles 


w^. 


BILUNQ  CODE  4310-55-P 

(5)  Unit  Bl:  Sonoma  County, 
California. 


(i)  From  USGS  1:24.000  quadrangle         following  UTMIO  NAD83  coordinates 
maps  Camp  Meeker  and  Duncan  Hills.        (E.N):  498360.  4249440;  498030. 
California,  land  bounded  by  the  4249650;  498040.  4249990;  498160. 
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4250150: 
4250440; 
4250710; 
4250710; 
4250840; 
4250780; 
4251070; 
4251370; 


498430, 
499140, 
499510, 
499880, 
500580, 
501020, 
501360, 
501730, 


4250320; 
4250680; 
4250490; 
4250840; 
4250770; 
4250950; 
4251270; 
4251520; 


498420, 
499380, 
499840, 
500250, 
500730, 
501080, 
501520, 
502100, 


4251370; 
4251090; 
4250750; 
4250360; 
4250220; 
4249960; 
4249930; 
4249760; 


502190, 
501830, 
501380, 
501230, 
501070, 
500550, 
500190, 
499520, 


4251180; 
4251060; 
4250720; 
4250330; 
4250030; 
4249990; 
4249700; 
4249850; 


502120, 
501570, 
501400. 
501090, 
500720, 
500220, 
499680, 
499250. 


4249830;  499210,  4249730;  498880. 
4249750;  498620, 4250050;  498600, 
4249490;  498360,  4249440. 

(ii)  Map  2 — Unit  Bl  for  Delphinium 
bakeri  follows: 

BttJJNG  CODE  4310-6S-P 
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Duncans 
Mills 


Sonoma 
County 


(6)  Unit  B2:  Marin  County,  California. 

(i)  From  uses  1:24,000  quadrangle 
maps  Petaluma  and  Point  Reyes  NE, 
California,  land  bounded  by  the 
following  UTM10NAD83  coordinates 
(E.N):  521780,  4222900;  521560, 
4223000;  521350, 4223070;  521230, 
4223130; 520980,  4223320;  520890, 
4223460;  520680,  4223430;  520220, 
4223440;  520100,  4223460;  519940, 
4223460;  519870,  4223360;  519720, 
4223280;  519510,  4223340;  519400, 
4223480; 519350, 4223630;  519360, 
4223760;  519410,  4223800;  519530. 


Map  2:  Critical  Habitat  Unit  B1 

Delphinium  balieri  n 

Critical  --  W-^^E 


Habitat 


S 


4223970; 
4224140; 
4224100; 
4224170; 
4224080; 
4223870; 
4223810; 
4224070; 
4224310; 
4224240; 
4224360; 
4224480; 
4224620; 
4224530; 


519640, 
519980, 
520760, 
521130, 
521740, 
521960, 
522290, 
522480, 
522830, 
523340, 
523660, 
523920, 
524460, 
5^010, 


4224090; 
4224160; 
4224100; 
4224160; 
4223960; 
4223770; 
4224000; 
4224160; 
4224380; 
4224250; 
4224430; 
4224510; 
4224710; 
4224370; 


519830, 
520440, 
520990, 
521460, 
521820, 
522130, 
522320. 
522550, 
523160, 
523470. 
523750, 
524070, 
524860, 
525030, 


4224250; 524690, 4224190;  524590, 
4224200; 524360, 4224100; 524280, 
4223950;  524050,  4223780;  523920, 
4223650;  523700,  4223480;  523600. 
4223640;  523480.  4223720;  523210, 
4223700; 522880, 4223510;  522650. 
4223450; 522370,  4223230;  522170. 
4223120; 522050, 4223080;  521860. 
4222980;  521780,  4222900. 

(ii)  Map  3— Unit  B2  for  Delphinium 
bakeri  follows: 

BILUNG  CODE  4310-SS-P 


■HXMG  CODE  4310-a6-€ 
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Marin 
County 


Tomaies  Bay 

Bivalve 


t,'^^  II 


Nicasio  •^  ;•  '-,    ^ 
Resevoir  jv  ..J:!—^ 


Map  3:  Critical  Habitat  Unit  B2 

Delphinium  bal^eri  n 

Critical  Hi^^E=I=3  Miles  y^  *J^'  I 

Habitat         °  '  ^  f^ 


Family  Ranunculaceae:  Delphinium 
luteum  (Yellow  larkspur) 

(1)  Critical  habitat  units  are  depicted 
for  Sonoma  and  Marin  coimties, 
California,  on  the  maps  below. 
■    (2)  The  primary  constituent  elements 
of  Critical  habitat  for  Delphinium 
luteum  are  the  habitat  components  that 
provide: 

(i)  Plant  communities,  including 
north  coastal  scrub  or  coastal  prairie 
communities,  including  but  not  limited 
to:  Arabis  blepharoph^la  (rose 
rockcress),  Calochortus  tolmei  (Tolmei 
startulip),  Mimulus  aurantiacus  (orange 
bush  monkeyflower),  Dudleya 
caespitosa  (sea  lettuce),  Polypodium 
califomicum  (California  polyploidy), 
Eriogonum  parviflorum  (sea  cliff 


buckwheat).  Toxicodendron 
diversilobum  (poison  oak),  Romanzoffia 
calif omica  (California  mistmaiden), 
Hesperevax  sparsiflora  (evax), 
Pentagmmma  triangularis  (goldenback 
fern),  and  Sedum  spathulifolium 
(broadleaf  stonecrop); 

(ii)  Relatively  steep  sloped  soils  (30 
percent  or  greater)  derived  from 
sandstone  or  shale,  with  rapid  runoff 
and  high  erosion  potential,  such  as 
Kneeland  or  Yorkville  series  soils; 

(iii)  Generally  north  aspected  areas; 
and 

(iv)  Habitat  upslope  and  downslope 
from  known  populations  to  maintain 
distinbance  such  as  occasional  rock 
slides  or  soil  slumping  that  the  species 
appears  to  require. 


(3)  Critical  habitat  does  not  include 
existing  features  and  structures  made  by 
people,  such  as  buildings,  roads  and 
other  paved  areas,  lawns,  and  other 
developed  areas  not  containing  one  or 
more  of  the  primary  constituent 
elements.  -. 

(4)  Critical  Habitat  Map  Units. 

(i)  Data  layers  defining  map  imits 
were  created  on  a  base  of  USGS  7.5' 
quadrangles  obtained  &t)m  the  State  of 
CaUfomia's  Stephen  P.  Teale  Data 
Center.  Proposed  critical  habitat  units 
were  then  mapped  using  Universal 
Transverse  Mercator  (UTM)  coordinates. 

(i)  Map  4-Index  map  for  Delphinium 
luteum  follows: 

BttXING  CODE  4310-S$-P 


> 
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Map  4  -  Index  for 
Delphinium  luteum 


N 


Critical 
Habitat 


MHes 


w^i 


nUJNG  COOe  4310-S5-P 


'  (5)  Unit  Ll:  Bodega  Bay,  Sonoma 
County,  California. 


(i)  From  USGS  1:24,000  quadrangle  coordinates  (E,N):  496820,  4241560; 
map  Bodega  Head.  Lands  bounded  by  496870,  4241690:  497130, 4241990; 
the  following  UTMIO  NAD83  497110,  4242130;  497170,  4242240; 
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497250. 
497440, 
498340, 
498640, 
499110, 
499690, 
500250, 
500140, 
499750, 
498220, 
497590, 
497500, 
497760. 
497630, 
497480, 
497170, 


4242220; 
4242700; 
4242940; 
4242960; 
4243090; 
4242760; 
4242210; 
4241320; 
4240650; 
4241010; 
4241010; 
4241630; 
4241970; 
4242010; 
4241850; 
4241680; 


497470, 
497930, 
498430, 
498720, 
499410, 
499650, 
500030. 
499900, 
498690, 
497940, 
497450, 
497750, 
497720, 
497520, 
497320. 
497100, 


4242550 
4242940 
4243040 
4243080 
4242960 
4242560 
4241880 
4240730 
4240750 
4241050 
4241220 
4241830 
4242010 
4241940 
4241860 
4241500 


497030, 4241410; 496910,  4241440; 
496820,  4241560. 

(ii)  Map  for  Unit  Ll  is  set  forth  below. 

(6)  Unit  L2:  Estero  Americano,  Marin 
County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
map  Valley  Ford.  Lands  bounded  by  the 
following  UTMIO  NAD83  coordinates 
(E,N):  499970,  4238100;  500010. 
4238150;  500010,  4238240;  499870, 
4238480;  500010,  4238710;  500140. 
4238860;  500280.  4238940;  500470, 
4238970;  500580,  4239030;  500630. 
4239070;  500720,  4239040;  500850, 
4238840; 500890, 4238860;  500970, 
4238830;  501050,  4238740;  501170, 


4238740;  501180,  4238650;  501300, 
4238460; 501440,  4238320;  501510, 
4238120;  501340. 4238000;  501270, 
4238010; 501190,  4238000;  501120. 
4238010; 500900, 4237990;  500870. 
4237960;  500860. 4237860;  500730. 
4237850;  500570,  4237760;  500^70, 
4237800;  500380. 4237730;  500250. 
4237890; 500240,  4237940;  500180, 
4237980; 499990,  4238060;  499970, 
4238100. 

(ii)  Map  5— Units  Ll  and  L2  for  . 
Delphinium  luteum  follows: 

BILUNG  COOE  4310-55-P 
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Map  5:  Critical  Habitat  Units  L1  and  L2 
Delphinium  luteum  ^ 


Critical 
Habitat    0 


Miles 


0.75 
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(7)  Unit  L3:  Estero  de  San  Antonio, 
Marin  County,  California. 


(i)  From  USGS  1:24,000  quadrangle  (E,N):  502060,  4235600;  502110, 

map  Valley  Ford.  Lands  bounded  by  the     4235750;  502230,  4235770;  502300, 
following  UTMIO  NAD83  coordinates         4235840;  502350.  4235930;  502370, 
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4236030;  502410,  4236100;  502510,  4235170; 502710,  4235260;  502810, 

4236150; 502700,  4236150;  502900,  4235330; 502800,  4235510;  502580, 

4235910; 503010,  4235860;  502900,  4235480;  502510,  4235510;  502530, 

4236160;  502870,  4236120;  502700.  4235580;  502390,  4235560;  502310, 

4236260;  502880,  4236400;  503060,  4235470;  502200, 4235470;  502060, 

4236370; 503130, 4236240; 503070,  4235600. 

4236180;  503090;  4236010;  503200,       (ii)  Map  for  Unit  L3  is  set  forth  below. 
4235950;  503260,  4235990;  503170,       (8)  Unit  L4:  Tomales,  Marin  County, 

4236090;  503280,  4236180;  503410,  California. 

4236100;  503470,  4236040;  503430,  ,     (i)  From  USGS  1:24,000  quadrangle 

4235810;  503460,  4235720;  503600,  map  Tomales.  Lands  bounded  by  the 

4235580;  503800,  4235490;  503950,  following  UTMlO  NAD83  coordinates 

4235300;  504020,  4235010;  504030,  (E.N):  506200,  4229650;  506000, 

4234810; 504000,  4234630;  503920,  4229960;  506040,  4230020;  506330, 

4234390;  503780,  4234410;  503780,  4230130; 506450, 4230630;  506550, 

4234890;  503710,  4234990; 503610,  .4230640;  506760,  4230830; 506840, 

4234970; 503520, 4234840;  503560,  4231090;  507070,  4231150;  507230, 

4234620; 503580, 4234470;  503520.  4231260; 507340.  4231460;  507170, 

4234440; 503350,  4234580;  503360,  4231740; 507270,  4231860;  507400, 

4234710; 503250,  4234860;  502990,  4231820; 507550,  4231930;  507660, 

4234970; 502950, 4235100;  502700.  4231930; 507780.  4232080;  507810, 


4232220;  507870, 4232340;  507990. 
4232290;  508250, 4232250;  508320, 
4232050; 508110.  4231810;  508090. 
4231660;  507960.  4231700;  507920. 
4231670; 507950. 4231580;  507630. 
4231410; 507520.  4231200;  507560. 
4230830;  507560, 4230620;  507510, 
4230590;  507490,  4230470;  507440. 
4230300;  507440.  4230220;  507330. 
4230050;  507300,  4229930;  507320, 
4229820; 507310,  4229770;  507230, 
4229730;  507060,  4229730;  506960, 
4229740;  506780,  4229830;  506710, 
4229840;  506580,  4229790;  506600, 
4229860;  506720, 4230150; 506770, 
4230340;  506640,  4230230;  506460. 
4230020;  506200,  4229650. 

(ii)  Map  6 — Units  L3  and  L4  for 
Delphinium  luteum  follows: 
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Dated:  March  7,  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  03-6133  Filed  3-17-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
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observable  above*ground  plants  (Given 
1994).  The  number  and  location  of 
standing  plants  in  a  population  with  a 
persistent  seed  bank  may  vary  annually 
due  to  a  number  of  factors,  including 
the  amount  and  timing  of  rainfall, 
temperature,  soil  conditions,  and  the 
extent  and  nature  of  the  seed  bank.  As 
the  depository  from  which  each  new 
generation  of  plants  must  grow;  such 
seed  banks  are  extremely  important  for 
an  annual  species'  long-term  survival  in 
an  area,  and  may  maintain  a  population 
through  years  in  which  few  or  no  above- 
groimd  plants  can  grow  or  survive 
(Baskin  and  Baskin  1978). 

The  primary  pollinators  of  Sidalcea 
keckii  are  unknown,  but  two  related 
California  species  of  Sidalcea  (S. 
oregana  ssp.  spicata  and  S.  malviflom 
ssp.  malviflora)  are  pollinated  primarily 
by  various  species  and  families  of 
solitary  bees,  bumble  bees,  and  bee  flies 
(Ashman  and  Stanton  1991;  Graff  1999). 
Many  bees  of  the  solitary  bee  genus 
Diadasia  specialize  in  collecting  pollen 
solely  from  members  of  the  Malvaceae 
family  (Service  1998). 

Sidalcea  keckii  is  endemic  to 
California  and  grows  in  relatively  open 
areas  on  grassy  slopes  of  the  Sierra 
foothills  in  Fresno  and  Tulare  coimties. 
It  is  associated  with  serpentine  soils 
(Kurkpatrick  1992;  Cypher  1998),  which 
are  unusually  low  in  nutrients  and  high 
in  heavy  metals.  These  soil  properties 
tend  to  restrict  the  growrth  of  many 
competing  plants  (Brooks  1987).  As 
with  many  serpentine  species,  S.  keckii 
appears  to  compete  poorly  with  densely 
growing  non-native  annual  grasses 
(Stebbins  1992;  Weiss  1999).     • 

The  primary  reason  so  much  remains 
unknown  about  Sidalcea  keckii  is  that 
after  botanists  first  collected  samples   ^ 
from  a  site  near  White  River,  Tulare 
County  in  1935, 1938,  and  1939 
(Wiggins  1940;  California  Natural 
Diversity  Database  (CNDDB)  2001).  it 
was  not  collected  or  observed  by 
botanists  again  for  over  50  years.  A 
possible  reason  for  this  includes  the 
somewhat  vague  description  of  the 
White  River  site  (Wiggins  1940). 
Searches  at  the  site  may  also  simply 
have  been  conducted  during  poor  years 
when  few  above-ground  plants  had 
germinated  from  the  seed  bank  (S.  Hill, 
ill  litt.,  1997).  Now  that  botanists  have 
a  better  understanding  of  what 
constitutes  appropriate  habitat  for  the 
species,  based  on  the  discovery  of 
additional  sites  (see  below),  it  is 
possible  that  futvue  surveys  may 
relocate  S.  keckii  at  the  White  River  site. 
Initial  visits  to  the  site  have  already 
identified  areas  of  likely  habitat  (J. 
Stebbins,  Herbarium  Curator,  California 
State  University,  pers.  comm..  2002). 


50  CFR  Part  17 
RIN  1018-AG93 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designation  of 
Critical  Habitat  for  Sidalcea  keckii 
(Keek's  checkermallow) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  piusuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Sidalcea  keckii 
(Keek's  checkermallow).  Approximately 
438  hectares  (ha)  (1,085  acres  (ac))  are 
designated  in  California,  consisting  of 
three  separate  units:  one  unit  in  Fresno 
County,  206  ha  (510  ac),  and  two  units 
in  Tulare  County,  one  of  86  ha  (213  ac) 
and  one  of  146  ha  (362  ac).  This  critical 
habitat  designation  provides  additional 
protection  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  partictilar 
area  as  critical  habitat.  We  solicited  data 
and  comments  from  the  public  on  all 
aspects  of  our  proposal,  including  data 
on  economic  and  other  impacts  of  the 
designation. 

DATES:  This  rule  becomes  effective  on 
April  17,  2003. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
dociunentation  used  in  the  preparation 
of  this  final  rule,  will  be  available  for 
public  inspection,  by  appointment, 
during  the  normal  business  hours  at  the 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  Suite  W-2605, 
Sacramento.  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp  or  Susan  Moore, 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service 
(telephone  916/414-6600;  facsimile 
916/414-6710;  kirstent_tarp@fws.gov  oi 
susan_moote@fws.gov). 


SUPPLEMENTARY  INFORMATION: 
Background 

Sidalcea  keckii  (Keek's 
checkermallow)  is  an  annual  herb  of  the 
mallow  family  (Malvaceae).  The  species 
grows  15  to  33  centimeters  (cm)  (6  to  13 
inches  (in))  tall,  with  slender,  erect 
stems  that  are  hairy  along  their  entire 
length.  Leaves  towards  the  base  of  the 
plant  have  a  roughly  circular  outline, 
and  seven  to  nine  shallow  lobes 
arranged  somewhat  like  the  fingers  of  a 
hand  (palmate).  Leaves  farther  up  the 
plant  have  fewer  lobes  which  are  more 
deeply  divided.  Both  types  of  leaves 
also  have  irregular  serrations  at  their 
margins  forming  "teeth."  The  plant 
flowers  in  April  and  early  May, 
producing  five  petalled  flowers  that  are 
either  solid  pink  or  pink  with  a  maroon 
center.  Petals  are  1  to  2  cm  (0.4  to  0.8 
in)  long,  and  are  often  shallowly 
notched  at  their  outermost  margins. 
Below  the  petals  is  a  smaller  calyx 
(cuplike  structure)  formed  by  five 
narrow  green  sepals  (modified  leaves). 
Each  sepal  is  8  to  11  millimeters  (mm) 
(0.3  to  0.4  in)  long,  and  may  have  a 
marbon  line  ruiuiing  down  its  center. 
Below  the  calyx  are  bracts  (modified 
leaflike  structiu-es),  which  are  much 
shorter  than  the  sepals  and  are  either 
undivided  or  divided  into  two 
threadlike  lobes.  Sidalcea  keckii  is 
distinguished  ft-om  other  members  of  its 
genus  by  the  maroon  lines  on  its  sepals, 
its  much  shorter  bracts,  and  by. stems 
which  are  hairy  along  their  entire  length 
(Kirkpatrick  1992;  Shevock  1992;  Hill 
1993). 

Sidalcea  keckii  fruit  consist  of  four  to 
five  wedge-shaped  sections  arranged  in 
a  disk.  The  sections  measure  3  to  4  mm 
(0.1  to  0.2  in)  across,  and  each  contains 
a  single  seed  (Abrams  1951;  Hill  1993; 
Cypher  1998).  Sections  mature  and 
separate  in  May,  but  their  methods  of 
dispersal,  other  than  gravity,  are 
currently  unknovra  (Cypher  1998).  Also 
imknown  are  the  seeds'  requirements 
for  germination  (sprouting)  in  the  wild, 
their  typical  germination  dates,  and  how 
long  the  seeds  remain  viable  in  the  soil. 
Based  on  other  Malvaceae  species,  and 
on  recent  observations  of  extreme  yearly 
fluctuations  in  numbers  of  above- 
ground  plants,  it  is  likely  that  S.  keckii 
seeds  remain  viable  for  several  years 
and  form  a  persistent  soil  seed  bank  (W. 
Moise  as  in  E.  Cypher,  Endangered 
Species  Recovery  Program,  California 
State  University,  in  litt.,  1999;  S.  Hill, 
niinois  Natiu-al  History  Smvey,  pers. 
comm.,  2002  ).  Persistent  seed  banks 
consist  of  all  the  viable  seeds  left 
ungerminated  in  the  soil  longer  than  a 
single  growing  season,  and  typically 
extend  over  a  much  greater  area  than  the 
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Sidalcea  keckii  was  presvimed  extinct 
until  it  was  rediscovered  in  1992  at  a 
site  near  Mine  Hill  in  Tulare  County 
(Stebbins  1992).  The  Mine  Hill 
population  contained  about  60  plants 
growing  on  private  land  around  a 
serpentine  rock  outcrop  on  20  to  40 
percent  slopes  at  about  229  meters  (m) 
(750  feet  (ft))  in  elevation.  Associated 
plants  included  Achyrachaena  mollis 
(blow-wives),  Bromus  madritensis  ssp. 
nibens  (red  brome).  Lepidium  nitidum 
(shining  peppergrass),  Senecio  vulgaris 
(common  groundsel),  Plantago  erecta 
(California  plantain),  and  Silene  gallica 
(windmill  pink)  (Kirkpatrick  1992; 
Cypher  1998).  We  have  received 
information  that  the  standing 
population  at  Mine  Hill  may  have  been 
extirpated  by  conversion  of  the  habitat 
to  an  orange  grove  (J.  Stebbins,  in  litt., 
2002).  Much  of  the  area  around  the 
original  population  at  Mine  Hill  remains 
potentially  viable  however,  and  may 
contain  a  seed  bank  or  standing  plants. 

Using  habitat  information  from  the 
Mine  Hill  site,  botanists  resurveyed  a 
location  in  the  Piedras  area  of  Fresno 
County  where  Sidalcea  keckii  had  been 
documented  in  1939,  and  rediscovered 
the  population  in  1998  (Service  1997; 
CNDDB  2001).  This  population  spans  a 
mix  of  private  and  Federal  land,  much 
of  which  has  since  been  purchased  by 
Sierra  Foothill  Conservancy  (SFC)  to 
provide  a  reserve  for  the  plant  (SFC 
2001).  Although  initially  only  217 
plants  were  found  at  the  site  (Service 
2000),  subsequent  surveys  have  found 
500  to  1 ,000  plants  in  8  separate  patches 
ranging  in  elevation  from  183  to  305  m 
(600  to  1,000  ft)  (Cypher  1998;  C.  Peck, 
SFC,  in  litt.,  2002).  Associated  plants  at 
this  site  include  Bromus  heartaches 
(soft  chess),  Dichelostemma  capitatum 
(blue  dicks),  Gilia  tricolor  (bird's  eye 
gilia),  Trileleia  ixioides  (pretty  face). 
Trileleia  laxa  (Ithuriel's  spear), 
Asclepias  sp.  (milkweed),  and  Madia  sp. 
(tarweed)  (Cypher  1998).  Another 
population  was  discovered  near  Piedra 
in  2002,  but  we  do  not  yet  have  details 
regarding  its  exact  location  (J.  Stebbins, 
in  litt.,  2002). 

Sidalcea  keckii  is  threatened  by  urban 
development,  competition  from  non- 
native  grasses,  agricultural  land 
conversion,  and  random  events  (S.  Hill, 
pers.  comm.,  2002;  C.  Peck,  in  litt., 
2002;  Service  2000).  Cattle  grazing  at  the 
ciurent  level  does  not  appear  to  be 
detrimental,  and  may  reduce 
encroachment  by  non-native  grasses  (C. 
Peck,  in  liU..  2002;  Weiss  1999).  Cattle 
have  been  observed  to  cause  some 
damage  to  S.  keckii  by  eating  or 
trampling  it,  although  the  damage  was 
barely  noticeable  a  week  later  (Cypher 
1998}.  However,  unmanaged  increases 


in  grazing  diuing  months  of  flowering, 
seed-set,  or  seed  maturation,  could 
potentially  reduce  local  population 
viability  and  thereby  affect  long  term 
conservation.  The  plant's  low 
population  numbers,  particularly  at 
Mine  Hill,  leave  it  vuhierable  to  randpm 
environmental  events  such  as  extreme 
weather,  disease,  or  insect  infestations 
(Shaffer  1981. 1987;  Menges  1991).  The 
isolation  of  S.  keckii  populations 
exacerbates  these  vulnerabilities  by 
reducing  the  likelihood  of 
recolonization  of  extirpated 
populations.  Inbreeding  depression  and 
loss  of  genetic  variability  may  also  be 
causes  for  concern  in  such  small 
isolated  populations  (EUstrand  and 
Elam  1993). 

Previous  Federal  Action 

Federal  action  on  Sidalcea  keckii 
began  when  the  Secretary  of  the 
Smithsonian  Institution,  as  directed  by 
section  12  of  the  Endangered  Species 
Act  of  1973.  as  amended  (Act)  (16 
U.S.C.  1531  et  seq.),  prepared  a  report 
on  thq^e  native  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report  (House  Doc. 
No.  94-51)  was  presented  to  Congress 
on  January  9,  1975,  and  included  S. 
keckii  as  threatened.  On  July  1. 1975.  we 
published  a  notice  in  the  Fcideral 
Register  (40  FR  27823)  accepting  the 
report  as  a  petition  within  the  context 
of  section  4(c)(2)  (now  section  4(b)(3))  of 
the  Act.  and  of  our  intention  to  review 
the  status  of  the  plant  taxa  named  in  the 
report.  On  Jime  16.  1976.  we  published 
a  proposed  rule  in  the  Federal  Register 
(41  FR  24523)  determining 
approximately  1,700  vascular  plant 
species  to  be  endangered  pursuant  to 
section  4  of  the  Act.  Sidalcea  keckii  was 
not  included  on  this  initial  list. 

We  addressed  the  remaining  plants 
from  the  Smithsonian  report  in  a 
subsequent  Notice  of  Review  (NOR)  on 
December  15,  1980  (45  FR  82479).  In 
that  NOR,  we  determined  Sidalcea 
keckii  to  be  a  category  1  candidate 
species,  which  we  defined  as  a  species 
for  which  we  had  enough  information 
on  biological  vulnerability  and  threats 
to  support  preparation  of  a  listing 
proposal.  We  published  updates  of  the 
plant  candidate  lists  in  NORs  dated 
September  27,  1985  (50  FR  39526), 
February  21,  1990  (55  FR  6184),  and 
September  30,  1993  (58  FR  51144),  each 
time  maintaining  S.  keckii  as  a  category 
1  species.  In  the  NOR  published 
February  28,  1996  (61  FR  7596).  we 
discontinued  the  use  of  different 
categories  of  candidates,  and  defined 
"candidate  species"  as  those  meeting 
the  definition  of  former  category  1.  We 
maintained  S.  keckii  as  a  candidate 


species  in  that  NOR.  as  well  as  in 
subsequent  NORs  published  September 
19. 1997  (62  FR  49398),  and  October  25. 
1999  (64  FR  57533). 

On  July  28, 1997.  we  published  a 
proposed  rule  to  list  Sidalcea  keckii  as 
aq  endangered  species  under  the  Act  (62 
FR  40325).  On  June  17. 1999.  our  failure 
to  issue  a  final  rule  and  to  make  a 
critical  habitat  determination  for  S. 
keckii  was  challenged  in  Southwest 
Center  for  Biological  Diversity,  et  al.,  v. 
U.S.  Fish  and  Wildlife  Service,  et  al. 
(N.D.  Cal)  (Case  No.  C99-2992  CRB).  On 
February  16.  2000.  we  published  a  final 
rule  listing  S.  keckii  as  an  endangered 
species  (65  FR  7757).  A  May  22.  2000. 
coiut  order,  based  on  a  joint  stipulation 
with  the  plaintiffs,  required  us  to 
complete  a  proposed  critical  habitat 
designation  by  September  30,  2001.  The 
court  extended  the  deadline  to  propose 
critical  habitat  for  this  species,  based  on 
a  further  settlement  agreement  reached 
by  the  parties.  In  a  consent  decree 
issued  October  2,  2001,  the  coiul 
required  us  to  complete  a  proposed 
critical  habitat  designation  for  S.  keckii 
and  certain  other  species  by  June  10, 
2002,  and  to  issue  a  final  critical  habitat 
designation  for  the  species  by  March  10, 
2003  (Center  for  Biological  Diversity,  et 
al.,  V.  Gale  Norton,  et  al.  (D.D.C.)  (Case. 
No.  Civ.  01-2063)). 

We  published  a  proposed  rule  for 
Sidalcea  keckii  in  the  Federal  Register 
June  19,  2002  (67  FR  41669).  hi  the 
proposal,  we  determined  that  it  was 
prudent  to  designate  approximately  438 
hectares  (ha)  (1.085  acres  (ac)). 
consisting  of  three  separate  units:  one 
unit  in  Fresno  County.  206  ha  (510  ac). 
and  two  units  in  Tulare  County,  one  of 
86  ha  (213  ac)  and  one  of  146  ha  (362 
ac).  Publication  of  the  proposed  rule 
opened  a  60-day  public  comment 
period,  which  closed  on  August  19. 
2002.  On  October  31,  2002,  we 
published  a  notice  announcing  the 
reopening  of  the  comment  period  on  the 
proposal  to  designate  critical  habitat  for 
S.  keckii,  and  a  notice  of  availability  of 
the  draft  economic  analysis  on  the 
proposed  determination  (67  FR  66378). 
This  second  public  comment  period 
closed  on  December  2,  2002. 

Summary  of  Comments  and 
Recommendations 

In  the  June  19,  2002,  proposed  critical 
habitat  designation  (67  FR  41669),  we 
requested  all  interested  parties  to 
submit  conunents  on  the  specifics  of  the 
proposal  including  information  related 
to  biological  justification,  economics, 
proposed  critical  habitat  boundaries, 
and  proposed  projects.  The  initial  60- 
day  comment  period  closed  on  August 
19,  2002.  The  comment  period  was 
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reopened  from  October  31,  2002,  to 
December  2,  2002  (67  FR  66378),  to 
allow  for  additional  comments  on  the 
proposed  designation,  and  conunents  on 
the  draft  economic  analysis  of  the 
proposed  critical  habitat. 

We  contacted  all  appropriate  Federal, 
State,  and  local  agencies,  elected 
officials,  scientific  organizations,  and 
other  interested  parties  and  invited 
them  to  comment.  In  addition,  we 
invited  public  comment  through  the 
publication  of  legal  notices  in  the  Tidare 
Advance  Register  and  the  Fresno  Bee  on 
Jime  27.  2002.  We  provided  notification 
of  the  draft  economic  analysis  to  all 
interested  parties.  This  was 
accomplished  through  letters  and  news 
releases  faxed  and/or  mailed  to  affected 
elected  officials,  media  outlets,  local 
jurisdictions,  and  interest  groups.  We 
also  posted  the  proposed  rule  and  draft 
economic  analysis  and  associated 
material  on  our  Sacramento  Fish  and 
Wildlife  Office  internet  site  following 
their  release  on  June  19,  2002,  and 
October  31.  2002.  respectively. 

We  received  individually  written 
-.letters  from  two  parties,  including  one 
peer  reviewer.  Both  comments  were 
neutral  regarding  the  designation  of 
critical  habitat.  We  reviewed  both 
comments  received  for  substantive 
issues  and  new  information  regarding 
critical  habitat  and  Sidalcea  keckii.  The 
comments  were  either  incorporated 
directly  into  the  final  rule  or  are 
addressed  in  the  following  summary. 
We  received  no  comments  regarding  the 
draft  economic  analysis. 

Peer  Review 

In  accordance  with  our  peer  review 
policy  pubUshed  on  July  1. 1994  (59  FR 
34270),  we  solicited  independent 
opinions  from  three  knowledgeable 
individuals  with  expCTtise  in  one  or 
several  fields,  including  familiarity  with 
the  species,  familiarity  with  the 
geographic  region  that  the  species 
occurs  in,  and  familiarity  with  the 
principles  of  conservation  biology.  One 
of  the  three  peer  reviewers  responded, 
and  provided  us  with  comments  which 
were  sununarized  in  the  following 
section  and  incorporated  into  the  final 
rule. 

Issue  1 :  Critical  habitat  identified  at 
the  Mine  Hill  Unit  may  be  misplaced. 
John  Stebbins  and  Karen  Kirkpatrick, 
the  two  individuals  who  found  the 
population,  mapped  the  population  in 
slightly  different  locations,  one  of  which 
was  mapped  much  closer  to  the 
Centerville  clay  soils.  In  addition.  John 
Stebbins'  collection  notes  stated  the  soil 
tjrpe  was  Centerville  clay.  This 
commenter  recommended  that  the 
population  be  visited  in  the  spring  and 


mapped  with  a  Geographic  Positioning 
System  (GPS)  unit  to  precisely  map  the 
occiirrence.  U  the  landowner  will  not 
allow  access  to  the  property,  it  is 
recommended  that  the  critical  habitat 
boundary  be  extended  to  include  the 
adjacent  Centerville  clay  soils. 

Our  Response:  Because  we  are  under 
a  settlement  agreement  to  complete  a 
final  rule  by  March  10,  2003,  we  do  not 
have  the  option  of  postponing  the 
designation  of  critical  habitat  in  order  to 
determine  the  location  of  the  Sidalcea 
keckii  population  more  precisely  with  a 
GPS  unit.  We  disagree  with  extending 
the  critical  habitat  boundary  to  the 
adjacent  Centerville  clay  soils  because 
most  of  the  adjacent  Centerville  clay 
soils  are  already  in  agricultiual  fields  or 
orchards  and  would  be  utdikely  to 
contribute  to  the  conservation  of  S. 
keckii. 

The  Mine  Hill  Unit  we  proposed 
incorporates  both  the  area  mapped  by 
John  Stebbins  and  the  area  mapped  by 
Karen  Kirkpatrick.  Although  it  is  true 
that  the  area  mapped  by  Karen 
Kirkpatrick  is  closer  to  the  boundary  of 
the  Centerville  clay,  it  is  still  within  the 
area  mapped  as  Coarsegold  Series  soils. 

Issue  2:  Both  commenters4tentioned 
that  the  population  of  Sidalcea  keckii  at 
the  Mine  Hill  Unit  may  have  been 
extirpated  by  citrus  groves.  One  of  the 
commenters  stated  that,  considering  the 
very  limited  range  of  the  species,  none 
of  the  three  sites  is  expendable,  and 
there  is  a  good  possibility  that  areas  of 
natural  land  may  remain  on  the 
appropriate  soil  types  within  or  adjacent 
to  the  boundaries  of  the  proposed 
critical  habitat. 

Our  Response:  Our  information  about 
the  status  of  the  population  at  the  Mine 
Hill  site  is  inconclusive.  The  standing 
population  at  Mine  Hill  may  have  been 
extirpated  by  conversion  of  the  habitat 
to  an  orange  grove.  We  do  not  know 
how  much  habitat  may  have  been 
converted.  We  believe  that  much  of  the 
habitat  aroimd  the  original  population 
at  Mine  Hill  remains  potentially  viable 
and  may  contain  a  seed  bank  or 
standing  plants. 

Issue  3:  The  location  of  the 
population  mapped  at  White  River  may 
be  misplaced.  The  CNDDB  gives  the 
elevation  as  427  m  (1,400  ft);  however 
the  original  description  of  the  site  gives 
the  elevation  as  380  m  (1,247  ft).  Given 
the  uncertainty  of  the  precise  location  of 
any  remaining  seed  bank,  the  boimdary 
of  the  critical  habitat  proposed  at  White 
River  should  extend  ah  the  way  to  the 
edge  of  the  Cibo  soils. 

Our  Response:  We  had  originally 
included  the  referenced  Cibo  soil  area  as 
critical  habitat,  but  a  small  portion  of 
the  Cibo  soil  area  Oess  than 


approximately  2  ha  (5  ac))  was 
inadvertently  eliminated  when  the  final 
proposed  critical  habitat  boundaries 
were  delimited  usiug  the  Universal 
Transverse  Mercator  (UTM)  grid.  Under 
the  Act  and  the  Administrative 
Procediu^  Act  (5  U.S.C.  553),  we  are 
required  to  allow  the  public  an 
opportunity  to  comment  on  the 
proposed  rulemaking.  Therefore, 
because  this  new  area  was  not  included 
in  the  proposed  rule,  we  are  not 
including  it  in  the  final  rule.  Although 
this  area  was  not  included  in  the  critical 
habitat  proposal,  it  may  be  important  to' 
the  recovery  of  Sidalcea  keckii  and 
could  be  included  in  recovery  activities 
in  the  future. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  the  comments 
received  on  the  proposed  determination 
of  critical  habitat,  we  reevaluated  oiu' 
proposed  designation  and  made  minor 
changes  to  the  text  in  the  background 
section  of  the  rule.  No  changes  were 
made  to  the  unit  boundaries  delimiting 
the  areas  determined  to  be  essential  for 
the  conservation  of  Sidalcea  keckii.  The 
imit  boundaries  as  depicted  in  this  final 
rule  encompass  438  ha  (1,085  ac). 

Critical  Habitat 

Section  3  of  the  Act  defines  critical 
habitat  as — (i)  the  specific  areas  within 
the  geographical  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
featiu-es  (I)  essential  to  the  conservation 
of  the  species,  and  (U)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  imder  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prolubition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat. 

In  our  regulations  at  50  CFR  402.02, 
we  define  destruction  or  adverse 
modificaticm  as  "a  direct  or  indirect 
alteration  that  appreciably  diminishes 
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the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed  species. 
Such  alterations  include,  but  are  not 
limited  to:  alterations  adversely 
ntodifying  any  of  those  physical  or 
biological  features  that  were  the  basis 
for  determining  the  habitat  to  be 
critical."  However,  in  a  March  15,  2001, 
decision  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  [Sierra 
Club  V.  U.S.  Fish  and  Wildlife  Service  et 
al,  245  F.3d  434),  the  Court  found  our 
definition  of  destruction  or  adverse 
modification  to  be  invalid.  In  response 
to  this  decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 

Aside  from  the  added  protection  that 
may  be  provided  under  section  7,  the 
Act  does  not  provide  other  forms  of 
protection  to  lands  designated  as  critical 
habitat.  Because  consultation  under 
section  7  of  the  Act  does  not  apply  to 
activities  on  private  or  other  non- 
Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  regulatory  protections  under 
the  Act. 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery,  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features 
essential  for  the  conservation  of  that 
species,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified,  by  helping  people  to 
avoid  causing  accidental  damage  to 
such  areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  and  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  at  least  one  of  the  physical 
or  biological  features  essential  to  the 
conservation  of  the  species  (primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b)).  Section  3(5)(C)  of  the 
Act  states  that  not  all  areas  that  can  be 
occupied  by  a  species  should  be 
designated  as  critical  habitat  unless  the 
Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 


species.  Chu  regulations  (50  CFR 
424.12(e))  also  state  that,  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  sp)ecies  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
bora  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  July  1, 1994  (59  FR 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  our  decisions  represent  the 
best  scientific  and  commercial  data 
available.  It  requires  that  oiu  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  use  primary 
and  original  sources  of  information  as 
the  basis  for  recommendations  to 
designate  critical  habitat.  When 
determining  which  areas  are  critical 
habitat,  a  primary  source  of  information 
should  be  the  listing  rule  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  designation. 
Habitat  is  often  dynamic,  and  species 
may  move  firom  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  .or  may  not  be  required  for 
recovery.  Areas  that  support  newly 
discovered  populations  in  the  future, 
but  are  outside  the  critical  habitat 
designation,  will  continue  to  be  subject 
to  conservation  actions  implemented 
under  section  7(a)(1)  of  the  Act,  and  to 
the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  prohibitions,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 


projects  affecting  listed  species  outside 
their  desigpated  critical  habitat  areas 
may  still  result  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat     , 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

As  required  by  section  4(b)(2)  of  the 
Act  and  regulations  at  50  CFR  424.12, 
we  used  the  best  scientific  information 
available  to  determine  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of 
Sidalcea  keckii.  This  included 
information  from  our  own  documents 
on  S.  keckii  and  related  species;  the 
CNDDB  (2001);  peer-reviewed  journal 
articles  and  book  excerpts  regarding  S. 
keckii  and  related  species,  or  regarding 
more  generalized  issues  of  conservation 
biology;  unpublished  biological 
documents  regarding  S.  keckii  or  related 
species;  site  visits,  and  discussions  with 
botanical  experts. 

We  compared  geological  and 
ecological  characteristics  of  the  various 
locations  of  the  plant  by  using 
information  from  the  above  sources  as 
well  as  geographic  information  system 
(CIS)  coverages  of  documented  Sidalcea 
keckii  population  locations  (CNDDB 
2001);  soil  survey  maps  (U.S.  Soil 
Conservation  Service  (SCS)  1971,  1982; 
U.S.  Department  of  Agriculture,  Natural 
Resource  Conservation  Service  (NRCS) 
2001);  aerial  photographs  (CNES/SPOT 
Image  Corporation  (SPOT)  2001); 
topological  features  (United  States 
Geological  Survey  (USGS)  1990); 
features  of  underlying  rock  (California 
Department  of  Conservation  (CDC) 
2000)  and  vegetation  cover  (USGS 
1990).  We  also  examined  geological 
maps  not  available  on  GIS  (California 
Division  of  Mines  and  Geology  (CDMG) 
1991,  1992). 

The  Piedra  and  the  Mine  Hill  critical 
habitat  units  are  occupied  by  both 
above-ground  plants  and  seed  banks, 
depending  on  the  time  of  year  (i.e., 
plants  are  not  observable  above-ground 
all  year).  Although  above-ground  plants 
have  not  been  observed  on  the  White 
River  unit  since  the  1930s,  a  complete 
survey  has  not  been  done  due  to  the 
lack  of  access  to  lands  in  private 
ownership.  "Occupied"  is  defined  here 
as  any  area  with  above-ground  Sidalcea 
keckii  plants  or  a  S.  keckii  seed  bank  of 
indefinite  boundary.  Current  surveys 
need  not  have  identified  above-groimd 
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individuals  for  the  area  to  be  considered 
occupied  because  plants  may  still  exist 
at  the  site  as  part  of  the  seed  bank 
(Given  1994).  All  occupied  sites  contain 
some  or  all  of  the  primary  constituent 
elements  and  are  essential  to  the 
conservation  of  the  species,  as  described 
below. 

Each  of  the  critical  habitat  units  likely 
includes  areas  that  are  unoccupied  by 
Sidalcea  keckii.  "Unoccupied"  is 
defined  here  as  an  area  that  contains  no 
above-ground  S.  keckii  plants  and  that 
is  unlikely  to  contain  a  viable  seed 
bank.  Determining  the  specific  areas 
that  this  taxon  occupies  is  difficult 
because,  depending  on  the  climate  and 
the  natiiral  variations  in  habitat 
conditions,  the  extent  of  the 
distributions  may  either  shrink  and 
disappear,  or  if  there  is  a  residual  seed 
bank  present,  enlarge  and  cover  a  more 
extensive  area.  Because  it  is  logistically 
difficult  to  determine  how  extensive  the 
seed  bank  is  at  any  particular  site,  and 
because  above-groimd  plants  may  or 
may  not  be  present  in  all  patches  within 
a  site  every  year,  we  cannot  quantify  in 
any  meaningful  way  what  proportion  of 
each  critical  habitat  unit  may  actually 
be  occupied  by  S.  keckii.  Therefore, 
patches  of  unoccupied  habitat  are 
probably  interspersed  with  patches  of 
occupied  habitat  in  each  unit.  The 
inclusion  of  unoccupied  habitat  in  our 
critical  habitat  imits  reflects  the 
dynamic  nature  of  the  habitat  and  the 
life  history  characteristics  of  this  taxon. 
Unoccupied  areas  provide  areas  into 
which  populations  might  expand, 
provide  connectivity  or  linkage  between 
colonies  within  a  unit,  and  support 
populations  of  pollinators  and  seed 
dispersal  organisms.  Both  occupied  and 
unoccupied  areas  that  are  proposed  as 
critical  habitat  are  essentijJ  to  the 
conservation  of  the  species. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elenxents)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  reqxiire  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  germination  or  seed 
dispersal;  and  habitats  that  are  protected 
from  distiu-bance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species. 


Much  of  what  is  known  about  the 
specific  physical  and  biological 
requirements  of  Sidalcea  keckii  is 
described  in  the  Backgroimd  section  of 
this  final  rule.  The  designated  critical 
habitat  is  designed  to  provide  sufficient 
habitat  to  maintain  self-sustaining 
populations  of  S.  keckii  throughout  its 
range  and  allow  for  the  expansion  of 
populations  in  order  to  help  reach  the 
primary  goal  of  conservation,  and  to 
provide  those  habitat  components 
essential  for  the  conservation  of  the 
species.  These  habitat  components 
provide  for:  (1)  individual  and 
population  growth,  including  sites  for 
germination,  pollination,  reproduction, 
pollen  and  seed  dispersal,  and  seed 
dormancy;  (2)  areas  that  allow  gene  flow 
and  provide  connectivity  or  linkage 
within  larger  populations;  (3)  areas  that 
provide  basic  requirements  for  growth, 
such  as  water,  light,  and  minerals;  and 
(4)  areas  that  support  populations  of 
pollinators  and  seed  dispersal 
orgemisms. 

We  believe  the  long-term  conservation 
of  Sidalcea  keckii  is  dependent  upon 
the  protection  of  existing  population 
sites  and  the  maintenance  of  ecological 
functions  within  these  sites,  including 
connectivity  between  colonies  [i.e., 
groups  of  plants  within  sites)  within 
close  geographic  proximity  to  facilitate 
pollinator  activity  and  seed  dispersal. 
The  areas  we  are  designating  as  critical 
habitat  provide  some  or  all  of  the  habitat 
components  essential  for  the 
conservation  of  S.  keckii.  Based  on  the 
best  available  information  at  this  time, 
the  primary  constituent  elements  of 
critical  habitat  for  S.  keckii  are: 

(1)  Minimally  shaded  annual 
grasslands  in  the  foothills  of  the  Sierra 
Nevada  Mountains  containing  open 
patches  in  which  competing  vegetation 
is  relatively  sparse;  and 

(2)  Serpentine  soils  or  other  soils  that 
tend  to  restrict  competing  vegetation. 

Criteria  Used  to  Identify  Critical 
Habitat 

We  identified  critical  habitat  areas 
essential  to  the  conservation  of  Sidalcea 
keckii  in  the  three  primary  locations 
where  it  currently  occiu«  or  has  been 
known  to  occur:  the  Piedra  area  of 
Fresno  Counfy,  the  Mine  Hill  area  of 
Tulare  County,  and  near  White  River  in 
Tulare  County.  We  are  designating 
sufficient  critical  habitat  at  each  site  to 
maintiun  self-sustaining  populations  of 
S.  keckii  at  each  of  these  locations. 

During  the  development  of  this  rule, 
we  considered  the  role  of  unoccupied 
habitat  in  the  conservation  of  Sidalcea 
keckii.  Due  to  the  historic  loss  of  the 
habitat  that  supports  this  species,  we 
believe  that  future  conservation  and 


recovery  of  this  taxon  depends  not  only 
on  protecting  it  in  the  limited  area  that 
it  currently  occupies,  but  also  on 
providing  the  opportunity  to  expand  its 
distribution  by  protecting  currently 
unoccupied  habitat  that  contains  the 
necessary  primary  constituent  elements 
within  its  historic  range. 

To  help  achieve  our  goal  of 
conservation  of  Sidalcea  keckii,  we  are 
including  the  White  River  site,  despite 
the  fact  that  S.  keckii  has  not  been 
docimiented  there  in  recent  years.  The 
White  River  population  is  the  type 
location  where  the  plant  was  originally 
discovered  and  described  from  and  still 
is  documented  to  contain  the  primary 
constituent  elements  that  would  support 
the  species.  It  is  one  of  the  extremely 
few  locations  where  S.  keckii  has  ever 
been  observed  and  may  be  occupied  by 
a  seed  bank.  We  have  evidence  from  the 
Piedra  site,  where  S.  keckii  was 
undocumented  from  1939  until  its 
rediscovery  in  1998  (Cypher  1998; 
CNDDB  2001),  that  such  rediscoveries 
are  possible  for  S.  Icecjaj.  The  Piedra  site 
supports  the  largest  knowm  S.  keckii 
population,  with  500  to  1,000  plants 
when  last  surveyed  (Cypher  1998).  Even 
if  the  species  is  not  rediscovered  at  the 
White  River  site,  we  still  believe  the  site 
is  essential  to  the  conservation  of  the 
species  because  it  is  the  most 
appropriate  site  for  a  reestablishment 
effort.  The  combination  of  limited  range, 
few  populations,  and  restricted  habitat 
makes  S.  keckii  susceptible  to  extinction 
or  extirpation  due  to  random  events, 
such  as  fire,  disease,  or  other 
occurrences  (Shaffer  1981,  1987; 
Primack  1993,  Meffe  and  CairoU  1994). 
Such  events  are  a  concern  when  the 
nmnber  of  populations  or  geographic 
distribution  of  a  species  are  severely 
limited,  as  is  the  case  with  S.  keckii. 
Establishment  of  a  third  location  for  S. 
keckiiis  likely  to  prove  important  in 
reducing  the  risk  of  extinction  due  to 
such  catastrophic  events. 

Despite  the  association  of  Sidalcea 
keckii  with  serpentine  soils  (Kirkpatrick 
1992;  Cypher  1998),  only  a  portion  of  S. 
keckii  plants  at  the  Piedra  site  grow  on 
soil  identified  by  SCS  maps  as  being 
serpentine  derived  (the  soil,  Fancher 
extremely  stony  loam)  (SCS  1971;  NRCS 
2001).  Other  patches  at  Piedra  grow  on 
what  SCS  maps  indicate  are  Cibo  clays, 
while  the  Mine  Hill  population  of  S. 
keckii  grows  in  an  area  mapped  as 
Coarsegold  rock  outcrop  complex 
(NRCS  2001).  Neither  of  these  latter  two 
soil  types  normally  derive  from 
serpentine  rock  (SCS  1971, 1982), 
although  the  underlying  geology  may 
contain  it.  Geologic  maps,  for  example, 
show  the  Cibo  soils  of  the  Piedra 
population  straddling  an  arm  of 
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underlying  serpentine  rock  (CDMG 
1991;  CDC  2000).  The  soils  may. 
therefore,  in  fact  be  derived  from  such 
rock  or  include  pockets  of  soil  derived 
from  such  rock,  or  the  amount  of 
serpentine  rock  may  be  too  small  to  be 
mapped  (E.  Russell,  NRCS.  pers.  comm.. 
2002).  Available  geologic  maps  fail  to 
show  any  serpentine  rock  in  the  vicinity 
of  the  type  locality  White  River 
population  (CDMG  1992;  Jennings  1977; 
CDC  2000),  but  instead  show  that  the 
area  contains  Cibo  clays.  However.  Cibo 
soils  have  an  intrinsic  tendency  to  dry 
out,  harden,  and  form  deep  cracks 
during  the  summer  which  can 
discourage  the  growth  of  some  plants  (E. 
Russell,  pars,  comm.,  2002).  Hence, 
these  soils  would  limit  vegetation 
competition  in  favor  of  S.  keckii. 

Based  on  available  soils  and  geologic 
maps,  the  Coarsegold  soils  of  the  Mine 
Hill  population  do  not  overlie 
serpentine  rock,  nor  are  they 
intrinsically  restrictive  to  plant  growth 
(CDMG  1991;  Jennings  1977;  SCS  1982; 
CDC  2000;  E.  Russell,  pers.  comm., 
2002).  The  botanists  who  discovered  the 
population,  however,  characterized  the 
Site  as  a  "serpentine  rock  outcrop" 
(Kirkpatrick  1992).  Although  geologic 
maps  do  not  list  serpentine  rock  at  the 
site  itself,  they  do  show  it  within  a  mile 
to  the  northeast  and  southwest  (CDMG 
1991;  Jennings  1977;  CDC  2000).  The 
site  itself  sits  over  "precenazoic 
metasedimentary  and  metavolcanic 
rocks  of  great  variety"  (Jennings  1977). 
Hence,  it  appears  likely  that  the  site 
consists  of  ^  pocket  habitat  of  serpentine 
soil  which  was  too  small  to  be  mapped 
(E.  Russell,  pers.  comm.,  2002).  SCS  soil 
maps  tend  to  list  only  the  dominant  soil 
type  in  an  area.  Other  such  pocket 


habitats  may  exist  within  the  same 
combination  of  soil  and  underlying 
rock. 

Mapping 

We  delineated  the  critical  habitat 
units  by  creating  data  layers  in  a  GIS 
format.  First,  we  identified  the  locations 
of  the  Sidalcea  keckii  populations  using 
information  from  the  CNDDB  (2001)  and 
published  and  unpublished  documents 
from  those  who  located  the  known 
populations  (Kirkpatrick  1992;  Stebbins 
1992).  In  the  case  of  the  Piedra 
population,  where  S.  keckii  grew  in 
more  than  one  patch,  we  identified  the 
locations  and  approximate  dimensions 
of  the  various  patches  as  well,  based  on 
information  provided  by  SFC  (C.  Peck. 
in  litt.,  2002).  We  mapped  populations 
or  patch  locations  from  all  sites  on 
USGS  7.5'  quadrangle  topological  maps 
(USGS  1990)  to  obtain  information  on 
elevation,  slope,  and  recognizable 
surface  features.  We  then  used  soil 
survey  maps  (NRCS  2001)  to  restrict 
potential  critical  habitat  to  the 
boundaries  of  the  basic  soil  types  on 
which  the  populations  grow.  In  areas 
where  the  presence  of  S.  keckii  could 
not  be  explained  by  the  properties  of  the 
mapped  soil  type  alone  (such  as  the 
Coarsegold  soils  at  the  Mine  Hill 
location),  we  mapped  critical  habitat 
boundaries  to  the  SEune  underlying  rock 
type  as  at  the  population  site  (CDC 
2000).  We  then  used  recent  aerial 
photos  (SPOT  2001).  topological  maps 
(USGS  1990).  and  discussions  with 
experts  familiar  with  the  areas  (R. 
Faubion.  U.S.  Bureau  of  Reclamation 
(BOR).  pers.  comm.,  2002;  C.  Peck,  pers. 
comm..  2002)  to  eliminate  large 
contiguous  areas  which  were  noticeably 


more  overgrown  or  which  were  not 
grassland  and.  therefore,  not  suitable 
habitat  for  the  species. 

hi  order  to  provide  determinable  legal 
descriptions  of  the  critical  habitat 
boundaries,  we  then  used  an  overlayed 
100-meter  grid  to  establish  UTM  North 
American  Datura  of  1983  (NAD  83) 
coordinates  which,  when  connected, 
provided  the  critical  habitat  unit 
boundaries.  We  include  the  legal 
description  derived  from  the  UTM 
coordinates  for  each  unit  in  the 
Regulation  Promulgation  section,  below. 

In  designating  critical  habitat,  we 
made  an  effort  to  avoid  developed  areas, 
such  as  housing  developments  and 
agricultural  fields,  that  are  unlikely  to 
contribute  to  the  conservation  of 
Sidalcea  keckii.  However,  we  did  not 
map  critical  habitat  in  sufficient  detail 
to  exclude  all  developed  areas,  or  other 
lands  unlikely  to  contain  the  primary 
constituent  elements  essential  for  the 
conservation  of  5.  keckii.  Areas  within 
the  boundaries  of  the  mapped  units, 
such  as  buildings,  roads,  and  paved 
areas  will  not  contain  one  or  more  of  the 
primary  constituent  elements.  Federal 
actions  limited  to  these  areas,  therefore, 
would  not  trigger  a  section  7  of  the  Act 
consultation,  unless  they  affect  the 
species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

Critical  Habitat  Designation 

Lands  designated  as  critical  habitat 
are  under  private  and  Federal 
jurisdiction  and  include  one  or  more  of 
the  primary  constituent  elements 
described  above.  The  approximate  areas 
of  critical  habitat  by  land  ownership  are 
shown  in  Table  1 . 


Table  1  .—Approximate  Areas  in  Hectares  (ha)  and  Acres  (ac)  of  Critical  Habitat  for  Sidalcea  keckii  by  Land 

Ownership 


Unit 

Federal 

Private 

Total 

1    Piedra 

3ha(7ac) 

0  

0  

203  ha  (503  ac) 

206  ha  (510  ac) 

2  Mine  Hill 

86  ha  (213  ac) 

86  ha  (213  ac) 

3  White  River 

146  ha  (362  ac) 

146  ha  (362  ac) 

Totals   . ....'. 

3  ha  (7  ac) 

435  ha  (1.078  ac) 

438  ha  (1.085  ac) 

The  three  critical  habitat  units 
include  the  only  two  locations  where 
Sidalcea  keckii  has  been  observed  since 
the  1930s  and  the  type  locality.  This 
later  site  may  still  be  occupied  by  a  seed 
bank,  and  is  the  most  appropriate 
location  to  consider  for  reestablishment 
efforts.  A  brief  description  of  each 
critical  habitat  unit  is  given  below: 


Unit  1:  Piedra 

Unit  1  is  on  the  western  slopes  of 
Tivy  Mountain  inthe  Piedra  area  of 
southern  Fresno  County.  It  contains  206 
ha  (510  ac),  of  which  203  ha  (503  ac)  are 
privately  owned  and  3  ha  (7  ac)  are 
managed  by  the  BOR  (R.  Faubion,  pers. 
comm..  2002).  Of  the  privately  owned 
land.  77  ha  (189  ac)  of  proposed  critical 
habitat  is  on  the  Tivy- Mountain  Reserve 
which  is  owned  by  SFC  and  established 


for  the  conservation  of  Sidalcea  keckii 
and  other  rare  plants.  SFC  uses  managed 
grazing  as  a  tool  to  reduce  competing 
non-native  grasses  from  S.  keckii  sites, 
and  monitors  the  plant  as  well  (SFC 
2001).  Another  6.5  ha  (16  ac)  of  this  unit 
occtirs  on  a  conservation  easement  held 
by  SFC  on  privately  owned  land 
adjacent  to  the  reserve. 

Recent  surveys  of  the  areas  containing 
documented  populations  of  Sidalcea 
keckii  were  conducted  in  1998.  2000, 
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and  2001.  In  1998,  siuveys  coordinated 
by  the  BOR  foiind  500  to  1.000  plants 
in  the  area  (Cypher  1998).  Surveys 
conducted  in  2000  and  2001  by  the  SFC 
foimd  eight  separate  patches  of  S.  keckii 
growing  on  both  Fancher  and  Cibo  soils 
(C.  Peck,  in  litt.,  2002). 

This  unit  is  essential  to"  the 
conservation  of  the  species  because  it  is 
one  of  the  two  sites  at  which  the  species 
has  been  observed  since  the  1930s. 
When  the  number  of  populations  or 
geographic  distribution  of  a  species  are 
severely  limited,  as  is  the  case  when 
plants  have  only  been  observed  recently 
at  two  locations,  possible  extinction  or 
extirpation  due  to  random  events 
become  a  concern.  Examples  of  random 
events  that  are  a  concern  include  fire 
and  disease  (Shaffer  1981,  1987; 
Primack  1993,  Meffe  and  Carroll  1994). 
This  unit  is  also  essential  because  it 
includes  the  most  northerly  location 
known  for  S.  keckii,  and  is  the  only 
location  where  above-ground  plants 
with  maroon-centered  flowers  have 
been  documented  (Cypher  1998). 

Unit  2:  Mine  Hill 

Unit  2  is  about  3  km  (2  mi)  south  of 
Success  Dam  and  5  km  (3  mi)  east  of 
Porterville  in  Tulare  County  and 
contains  86  ha  (213  ac),  all  of  which  are 
on  privately  owned  land.  Unit  2 
encompasses  a  single  known  patch  of 
Sidalcea  keckii,  which  contained 
approximately  60  plants  when  last 
surveyed  in  1992.  At  the  request  of  the 
landowner,  it  has  not  been  surveyed 
since  that  time.  However,  based  on 
information  irom  public  comment,  the 
standing  population  at  Mine  Hill  may 
have  been  extirpated  by  conversion  of 
the  habitat  to  an  orange  grove.  We 
currently  do  not  know  how  much 
habitat  may  have  been  converted, 
although  we  believe  that  much  of  the 
habitat  around  the  original  population 
remains  potentially  viable  and  may 
contain  a  seed  bank  or  standing  plants. 
The  Coarsegold  rock  outcrop  soils  of  the 
area  are  best  suited  to  rangeland  (SCS 
1982),  which  is  the  current  use  of  the 
area  where  not  converted  to  orchard. 
However  the  site  is  also  zoned  for 
mobile  home  development  (R.  Brady, 
Tulare  County  Planning  Department, 
pers.  comm.,  1997). 

This  imit  is  essential  to  the 
conservation  of  the  species  because  it  is 
presumably  one  of  the  two  known 
locations  where  Sidalcea  keckii  plants 
have  been  observed  since  the  1930s.  As 
is  the  case  with  Unit  1,  when  the 
number  of  populations  or  geographic 
distribution  of  a  species  are  severely 
limited,  possible  extinction  or 
extirpation  due  to  random  events 
become  a  concern.  Examples  of  random 


events  that  are  a  concern  include  fire 
and  disease  (Shaffer  1981, 1987; 
Primack  1993,  Meffe  and  Carroll  1994). 

Unit  3:  White  River 

Unit  3  is  located  near  the  town  of 
White  River  in  southern  Tulare  Coimty. 
It  contains  146  ha  (362  ac),  all  of  which 
is  private  land.  Unit  3  contains  the 
"type"  location,  specimens  from  which 
were  used  to  first  describe  the  species 
in  1940  (Wiggins  1940).  This  site  is  the 
only  one  not  closely  associated  with 
serpentine  rock,  but  contains  the 
primary  constituent  elements  that 
would  support  the  species.  This  may  be 
due  to  the  presence  of  currently 
unknown  and  luunapped  serpentine 
areas,  or  it  may  be  due  to  an  increased 
abiUty  to  compete  on  non-serpentine 
Cibo  soils. 

As  noted  above,  the  White  River  site 
is  one  of  the  extremely  few  locations 
where  Sidalcea  keckii  has  ever  been 
observed  and  may  be  occupied  by  a  seed 
bank.  Sidalcea  keckii  plants  may  still 
occur  here,  but  none  have  been 
documented  recently.  Even  if  the 
species  is  not  rediscovered  at  the  White 
River  site,  we  believe  the  site  is 
essential  to  the  conservation  of  the 
species.  Because  S.  keckii  has  been 
observed  at  the  site,  it  is  the  most 
appropriate  site  at  which  a 
reestablishment  effort  might  be 
attempted.  The  combination  of  small 
range,  few  populations,  and  restricted 
habitat  makes  S.  keckii  susceptible  to 
extinction  or  extirpation  from  a 
significant  portion  of  its  range  due  to 
random  events,  such  as  fire,  disease,  or 
other  occurrences  (Shaffer  1981,  1987; 
Primack  1993,  Meffe  and  Carroll  1994). 
Such  events  are  a  concern  when  the 
number  of  populations  or  geographic 
distribution  of  a  species  are  severely 
limited,  as  is  the  case  with  S.  keckii. 
Establishment  of  a  third  location  for  S. 
keckii  is  likely  to  be  an  important 
component  in  reducing  the  risk  of 
extinction  due  to  such  catastrophic 
events.  This  location  also  represents  the 
southernmost  extent  of  the  known         "" 
historical  range  of  the  species. 

Effects  of  Critical  Habitat  Designation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  permit,  or  carry  out  do  not 
desfroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
modification  of  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments. 


and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  oidy  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing,  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  action  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  measiues  in  a  conference 
report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  and 
conclusion(s)  of  the  opinion  (50  CFR 
402.10(d)). 

If  a  species  is  Usted  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  mddify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation,  the  Federal  action  agency 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
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implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  listed  species,  or  resulting 
in  the  destr>Jction  or  adverse 
modification  of  critical  habitat. 

Reasonable  and  prudent  alternatives 
can  vary  from  slight  project 
modification  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained,  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultations 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Federal  activities  that  may  affect 
Sidalcea  keckii  or  its  critical  habitat  will 
require  consultation  under  section  7  of 
the  Act.  Activities  on  private  lands  that 
require  a  permit  from  a  Federal  agency, 
such  as  a  permit  from  the  U.S.  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act  (33  U.S.C.  1344  et 
seq.],  a  section  10(a)(1)(B)  of  the  Act 
permit  from  the  Service,  or  any  other 
activity  requiring  Federal  action  (e.g.. 
funding  or  authorization  from  the 
Federal  Highways  Administration  or 
Federal  Emergency  Management 
Agency)  will  also  continue  to  be  subject 
to  the  section  7  consultation  process. 
Federal  actions  not  affecting  listed 
species  or  critical  habitat,  and  actions 
on  non-Federal  lands  that  are  not 
federally  funded,  authorized,  or 
permitted  do  not  require  section  7 
consultation.  Not  all  of  the  areas  within 
these  units  ar6  capable  of  supporting  S. 
keckii  or  its  primary  constituent 
elements,  and  such  areas  would  not  be 
subject  to  section  7  consultation  unless 
the  action  would  affect  the  species  or 
primary  constituent  elements  in 
adjacent  designated  critical  habitat. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 


actions  that  may  affect  a  listed  species. 
Section  7  of  the  Act  ensures  that  actions 
funded,  authorized,  or  carried  out  by 
Federal  agencies  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species,  or  destroy  or  adversely 
modify  the  listed  species'  critical 
habitat.  Actions  likely  to  "jeopardize  the 
continued  existence"  of  a  species  are 
those  that  would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  recovery 
of  the  listed  species. 

Section  4(bK8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe,  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  the 
conservation  of  Sidalcea  keckii  is 
appreciably  reduced.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  for  Sidalcea  keckii  include,  but 
are  not  limited  to: 

(1)  Ground  disturbances  which 
destroy  or  degrade  primary  constituent 
elements  of  the  plant  (e.g.,  clearing, 
tilling,  grading,  construction,  road 
building,  mining,  etc.); 

(2)  Activities  that  directly  or 
indirectly  affect  Sidalcea  keckii  plants 
or  underlying  seed  bank  (e.g.,  herbicide 
application  and  off-road  vehicle  use  that 
could  degrade  the  habitat  on  which  the 
species  depends,  incompatible 
introductions  of  non-native  herbivores, 
incompatible  grazing  management 
during  times  when  S.  keckii  is 
producing  flowers  or  seeds,  clearing, 
tilling,  grading,  construction,  road 
building,  mining,  etc.): 

(3)  Encouraging  the  growth  of 
Sidalcea  keckii  competitors  (e.g., 
widespread  fertilizer  application).;  and 

(4)  Activities  which  significantly 
degrade  or  destroy  Sidalcea  keckii 
pollinator  populations  (e.g.  pesticide 
applications). 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  destruction  or  adverse 
modification  of  critical  habitat,  contact 
the  Field  Supervisor,  Sacramento  Fish 
and  Wildlife  Office  [see  FOR  FURTHER 
MFOmiATION  CONTACT  section).  Requests 


for  copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  NE.  11th  Ave.,  Portland,  OR  97232 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  the  critical 
habitat  designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  extinction  of  the  species. 
Following  a  review  of  available 
information  from  our  files,  public 
comments  on  the  proposal,  and  the 
economic  analysis  of  the  proposed 
designation,  we  have  determined  that 
none  of  the  lands  proposed  as  critical 
habitat  warranted  exclusion  from  the 
final  designation  based  on  economic 
impacts  or  other  relevant  impacts 
pursuant  to  section  4(b)(2). 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Section  10(a)(1)(B)  of  the  Act 
authorizes  us  to  issue  permits  for  the 
take  of  listed  wildlife  species  incidental 
to  otherwise  lawful  activities.  An 
incidental  take  permit  application  must 
be  supported  by  a  habitat  conservation 
plan  (HCP)  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
permitted  incidental  take.  Although  take 
of  listed  plants  is  not  generally 
prohibited  by  the  Act  on  private  land, 
listed  plant  species  may  also  be  covered 
in  an  HCP  for  wildlife  species. 
Currently,  no  HCPs  exist  that  include 
Sidalcea  keckii  as  a  covered  species. 
However,  we  are  currently  working  with 
PG&E  on  the  development  of  an  HCP  on 
operations  and  maintenance  activities. 
This  HCP  is  intending  to  treat  S.  keckii 
as  a  covered  species,  and  the  area 
designated  as  critical  habitat  for  S. 
keckii  may  overlap  with  the  plaiuiing 
area  for  this  HCP. 

In  the  event  that  future  HCPs  covering 
S.  keckii  are  developed  within  the 
boundaries  of  designated  critical 
habitat,  we  will  work  with  applicants  to 
ensure  that  the  HCPs  provide  for 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of 
this  species.  This  will  be  accomplished 
by  either  directing  development  and 
habitat  modification  to  nonessential 
areas,  or  appropriately  modifying 
activities  within  essential  habitat  areas 
so  that  such  activities  will  not  adversely 
modify  the  primary  constituent 
elements.  The  HCP  development 
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process  would  provide  an  opportimity 
for  more  intensive  data  collection  and 
analysis  regarding  the  use  of  particular 
habitat  areas  by  S.  keckii.  The  process 
would  also  enable  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  survival 
and  conservation  of  the  species  in  the 
context  of  constructing  a  system  of 
interlinked  habitat  blocks  configiu«d  to 
promote  the  conservation  of  the  species 
through  application  of  the  principles  of 
conservation  biology. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
futiue  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of  S. 
keckii,  and  appropriate  management  for 
those  lands.  Furthermore,  we  will  - 
•complete  intra-Service  consultation  on 
our  issuance  of  section  10(a)(1)(B) 
permits  for  these  HCPs  to  ensure  permit 
issuance  will  not  destroy  or  adversely 
modify  critical  habitat. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  information 
available,  and  to  consider  the  economic 
and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  caimot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species  concerned. 
Following  the  publication  of  the  " 
proposed  critical  habitat  designation, 
we  conducted  a  draft  economic  analysis 
to  estimate  the  potential  economic  effect 
of  the  designation.  The  draft  analysis 
was  made  available  for  review  on 
October  31.  2002  (67  FR  66378).  We 
accepted  public  comment  on  the  draft 
analysis  until  December  2,  2002. 

Our  economic  analysis  evaluated  the 
potential  future  effects  associated  with 
the  listing  of  Sidalcea  keckii  as  an 
endangered  species  under  the  Act,  as 
well  as  any  potential  effect  of  the 
critical  habitat  designation  above  and 
beyond  those  regulatory  and  economic 
impacts  associated  with  listing.  To 
quantify  the  proportion  of  total  potential 
economic  impacts  attributable  to  the 
critical  habitat  designation,  the  analysis 
evaluated  a  "without  section  7" 
scenario  and  compared  it  to  a  "with 
section  7"  scenario.  The  "without 
section  7"  baseline  represented  the  level 
of  protection  currently  afforded  to  the 
species  imder  the  Act  if  section  7 
protective  measures  were  absent,  and 
includes  protections  afforded  by  other 


Federal,  State,  and  local  laws  such  as 
the  California  Environmental  Quality 
Act.  The  "with  section  7"  scenario 
identifies  land-use  activities  likely  to 
involve  a  Federal  nexus  that  may  affect 
the  species  or  its  designated  critical 
habitat  and  which  have  the  potential  to 
be  subject  to  future  consultations  under 
section  7  of  the  Act. 

Upon  identifying  section  7  impacts, 
the  analysis  proceeds  to  consider  the 
subset  of  impacts  that  can  be  attributed 
exclusively  to  the  critical  habitat 
designation.  The  upper-bound  estimate 
includes  both  jeopardy  and  critical 
habitat  impacts  (e.g.,  total  section  7 
impacts).  The  subset  of  section  7 
impacts  likely  to  be  affected  solely  by 
the  designation  of  critical  habitat 
represents  the  lower-bound  estimate  of 
the  analysis.  The  categories  of  potential 
costs  considered  in  the  analysis 
included  costs  associated  with:  (1) 
Conducting  section  7  consultations 
associated  with  the  listing  or  with  the 
critical  habitat,  including  reinitiated 
consultations  and  technical  assistance; 
(2)  modifications  to  projects,  activities, 
or  land  uses  resulting  from  the  section 
7  consultations;  (3)  uncertainty  and 
public  perceptions  residting  from  the 
designation  of  critical  habitat;  4) 
potential  indirect  effects  associated  with 
the  designation;  and  (5)  potential 
offsetting  beneficial  costs  associated 
with  critical  habitat  including 
educational  benefits.  There  may  also  be 
economic  effects  due  to  the  reaction  of 
the  real  estate  market  to  critical  habitat 
designation,  as  real  estate  values  may  be 
lowered  due  to  a  perceived  increase  in 
the  regulatory  burden. 

The  analysis  estimated  that  there  will 
be  seven  future  section  7  consultations 
related  to  the  proposed  critical  habitat 
designation  for  Sidalcea  keckii.  The 
seven  consultations  included  a 
reinitiated  programmatic  consultation 
for  oil  pipeline  maintenance,  five 
informal  consultations  for  private  land 
acquisition  using  BOR  funds,  and  one 
internal  consultation  by  the  Service  to 
insure  compliance  with  an  HCP  that  is 
currently  under  development.  The 
administrative  cost  of  these 
consultations  is  estimated  to  range  from 
$19,500  to  $50,700  over  a  10-year 
period.  No  project  modifications  are 
expected  to  occtu  as  a  result  of  these 
consultations.  The  total  consultation 
cost  attributable  solely  to  the  critical 
habitat  designation  is  estimated  between 
$7,000  and  $12,600  over  a  lO-year 
period,  with  the  remainder  attributable 
co-extensively  to  the  listing. 

Total  costs  resulting  from  technical 
assistance,  formal  and  informal 
consultations,  development  of  biological 
assessments,  and  project  modifications 


due  to  listing  and  critical  habitat 
designation  are  presented  in  the 
economic  analysis,  according  to  land 
use  activities  and  individual  critical 
habitat  units.  Costs  incurred  by  third 
parties  result  from  technical  assistance, 
consultations,  and  development  of  a 
biological  assessment.  Costs  to  Federal 
action  agencies  include  those  incurred 
from  consultations.  Costs  to  the  Service 
result  from  technical  assistance  and 
consultations. 

We  did  not  receive  any  comments  on 
the  draft  economic  analysis  of  the 
proposed  determination.  Following  the 
close  of  the  comment  period,  the 
economic  analysis  was  finalized.  There 
were  no  revisions  or  additions  to  the 
draft  economic  analysis. 

A  copy  of  the  final  economic  analysis 
and  supporting  documents  are  included 
in  our  supporting  record  for  this   ' 
rulemaking  and  may  be  obtained  by 
contacting  the  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 
Copies  of  the  final  economic  analysis 
also  are  available  on  the  Internet  at 
http://pacific.fws.gov/news/. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
critical  habitat  designation  is  not  a 
significant  regulatory  action.  This  rule 
will  not  have  an  annual  economic  effect 
of  $100  million  or  more  or  adversely 
affect  any  economic  sector, 
productivity,  competition,  jobs,  the' 
environment,  or  other  units  of 
government.  This  designation  will  not 
create  inconsistencies  with  other 
agencies'  actions  or  otherwise  interfere 
with  an  action  taken  or  plaimed  by 
another  agency.  It  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Finally, 
this  designation  will  not  raise  novel 
legal  or  policy  issues.  Accordingly, 
OMB  has  not  reviewed  this  final  critical 
habitat  designation. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.,  aS  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibilify  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small liusinesses,  small 
organizations,  and  small  government 
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jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  (RFA)  to 
require  Federal  agencies  to  provide  a 
statement  of  the  factual  basis  for 
certifying  that  a  rule  will  not  have  a 
signiflcant  economic  effect  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  In  this 
final  rule,  we  are  certifying  that  the 
critical  habitat  designation  for  Sidalcea 
keckii  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  following 
discussion  explains  our  rationale. 

Small  entities  include  small 
organizations,  such  as  independent, 
nonprofit  organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
govenunents  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses  (13  CFR  121.201).  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  this  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  bousing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  determine  if  certification 
is  appropriate.  In  some  circumstances, 
especially  with  proposed  critical  habitat 
designations  of  very  limited  extent,  we 
may  aggregate  across  all  industries  and 
consider  whether  the  total  number  of 
small  entities  affected  is  substantial. 

In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 
consider  whether  their  activities  have 
any  Federal  involvement.  Designation  of 


critical  habitat  only  has  the  potential  to 
affect  activities  conducted,  funded,  or 
permitted  by  Federal  agencies.  In  areas 
where  the  species  is  present.  Federal 
agencies  are  already  required  to  consult 
with  us  under  section  7  of  the  Act  on 
activities  that  they  fund,  permit,  or 
implement  that  may  affect  Sidalcea 
keckii.  Federal  agencies  must  also 
consult  with  us  if  their  activities  may 
affect  designated  critical  habitat.  Some 
kinds  of  activities  are  unlikely  to  have 
any  Federal  involvement  and  so  will  not 
be  affected  by  critical  habitat 
designation. 

As  required  under  section  4(b)(2)  of 
the  Act,  we  conducted  an  analysis  of  the 
potential  economic  impacts  of  this 
critical  habitat  designation.  In  the 
analysis,  we  found  that  the  future 
section  7  consultations  resulting  from 
the  listing  of  Sidalcea  keckii  and  the 
proposed  designation  of  critical  habitat 
could  potentially  impose  total  economic 
costs  for  consultation  and  modifications 
to  projects  to  range  between 
approximately  $19,500  to  $50,700  over 
the  next  1 0-year  period. 

The  primary  land  use  activity  within 
the  three  units  is  grazing.  Additionally, 
Pacific  Gas  &  Electricity  also  maintmns 
two  powerlines  in  Unit  1,  and  Southern 
California  Gas  operates  and  maintains 
oil  pipelines  within  the  boundaries  of 
its  Northern  Service  Territory,  which 
include  Unit  3.  The  analysis  identified 
three  categories  of  activities  that  will 
potentially  require  section  7 
consultation  with  the  Service  in  the 
next  10  years.  These  included  informal 
consultations  with  the  BOR  on  habitat 
acquisition;  a  reinitiation  of  a 
programmatic  consultation  with  the 
Bureau  of  Land  Management  on  oil 
pipeline  operations  and  maintenance; 
and  an  internal  section  7  consultation 
on  an  HCP  currently  imder 
development.  None  of  the  remaining 
activities  are  foreseeable,  have  a  Federal 
nexus,  and  are  harmful  to  the  plant  or 
its  habitat. 

In  summary,  we  have  considered 
whether  this  rule  could  result  in 
significant  economic  effects  on  a 
substantial  niunber  of  small  entities. 
0\ii  analysis  concluded  that  the  only 
economic  costs  likely  to  occur  as  a 
result  of  the  critical  habitat  designation 
will  be  borne  solely  by  Federal  agencies, 
which  do  not  qualify  as  small  business 
entities.  Therefore,  we  are  certifying  that 
the  designation  of  critical  habitat  for 
Sidalcea  keckii  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

OMB's  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  In 
the  economic  analysis,  we  determined 
whether  designation  of  critical  habitat 
would  cause  (a)  any  effect  on  the 
economy  of  $100  million  or  more,  (b) 
any  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  economic  analysis  for  a 
discussion  of  the  effects  of  this 
determination.  We  anticipate  that  this 
final  rule  will  not  place  significant 
additional  biu-dens  on  any  entity. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
em  Executive  Order  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  This  rule  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866.  It  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use.  In  oiu 
Economic  Analysis,  we  did  not  identify 
energy  production  or  distribution  as 
being  significantly  affected  by  this 
designation,  and  we  received  no 
comments  indicating  that  the  proposed 
designation  could  significantly  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effect  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.y. 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  they 
must  ensure  that  any  programs  having 
Federal  funds,  permits,  or  other 
authorized  activities  must  ensiue  that 
their  actions  will  not  adversely  modify 
or  destroy  designated  critical  habitat. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  on  State,  local,  or 
Tribal  governments  of  $100  million  or 
greater  in  any  year.  The  designation  of 
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critical  habitat  imposes  no  obligations 
on  State  or  local  governments. 
Therefore,  it  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating 
approximately  438  ha  (1,085  ac)  of  lands 
in  Fresno  and  Tulare  counties, 
California,  as  critical  habitat  for 
Sidalcea  keckii.  The  takings 
implications  assessment  concludes  that 
this  final  rule  does  not  pose  significant 
takings  implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  Assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from,  and  coordinated 
development  of  this  critical  habitat 
designation  with,  appropriate  State 
resource  agencies  in  California.  We  will 
continue  to  coordinate  any  futiue 
changes  in  the  designation  of  critical 
habitat  for  Sidalcea  keckii  with  the 
appropriate  State  agencies.  Where  the 
species  is  present,  the  designation  of 
critical  habitat  imposes  no  additional 
restrictions  to  those  currently  in  place 
and,  therefore,  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation  of 
critical  habitat  in  unoccupied  areas  may 
require  consultation  under  section  7  of 
the  Act  on  non-Federal  lands  (where  a 
Federal  nexus  occurs)  that  might 
otherwise  not  have  occurred.  The 
designation  may  have  some  benefit  to 
these  govenunents  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 

Species 


sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning,  rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  imduly  biuden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act,  as  amended.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Sidalcea  keckii. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
OMB  approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
This  rule  will  not  impose  new  record- 
keeping or  reporting  requirements  on 
State  or  local  governments,  individuals, 
businesses,  or  organizations.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  cvurently  valid  OMB  control 
number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement,  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969,  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reason  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  determination  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


Govemment-to-Govenunent 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govenunent  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a    - 
Govemment-to-Govemment  basis.  The 
designated  critical  habitat  for  Sidalcea 
keckii  does  not  contain  any  Tribal  lands 
or  lands  that  we  have  identified  as 
impacting  Tribal  trust  resoiut;es. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  final  rule  is  available  upon 
request  from  the  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  authors  of  this  final  rule 
are  Glen  Tair  and  Kirsten  Tarp, 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h),  revise  the  entry  for 
"Sidalcea  keckii,"  under  "FLOWERING 
PLANTS,"  to  read  as  follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 

'  *         «         *         *         * 

(h)*  *  * 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Special 
rules 


FLOWERING 
PLANTS 


Sidalcea  keckii 


Keek's 
checkemiallow. 


U.S.A.  (CA) Malvaceae— Mallow     E 


685 


17.96(a) 


NA 
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3.  In  §  17.96,  amend  paragraph  (a)  by 
adding  an  entry  for  "Family  Malvaceae" 
Sidalcea  keckii  in  alphabetical  order  to 
read  as  follows: 

§  1 7.96    Critical  habitat— plants. 

(a)  *   *   * 

Family  Malvaceae:  Sidalcea  keckii 
(Keek's  checkermallow). 

(1)  Critical  habitat  units  are  depicted 
for  Fresno  and  Tulare  Counties, 
California,  on  the  maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Sidalcea  keckii  are 
the  habitat  components  that  provide: 


(i)  Minimally  shaded  annual 
grasslands  in  the  foothills  of  the  Sierra 
Nevada  Mountains  containing  open 
patches  in  which  competing  vegetation 
is  relatively  sparse;  and 

(ii)  Serpentine  soils  or  other  soils  that 
tend  to  restrict  competing  vegetation. 

(3)  Existing  features  and  structiu-es 
made  by  people,  such  as  buildings, 
roads,  railroads,  airports,  other  paved 
areas,  lawns,  and  other  urban 
landscaped  areas,  do  not  contain  one  or 
more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 


those  areas,  therefore,  would  not  trigger 
a  consultation  under  section  7  of  the  Act 
unless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 

(4)  Critical  Habitat  Map  Units 

(i)  Data  layers  defining  map  units 
were  created  on  a  base  of  USGS  7.5' 
quadrangles,  and  critical  habitat  units 
were  then  mapped  using  Universal 
Transverse  Mercator  (UTM)  coordinates. 

(ii)  Note:  Index  map  follows:  . 

BILLING  CODE  4310-SS-P 
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Index  Map        7 
Sidalcea  keckii    A 


Miles 


10        20 


40 
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(5)  Unit  1:  Piedra  Unit.  Fresno 
County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Piedra,  and  Pine  Flat  Dam, 
California:  land  bounded  by  the 
following  UTMll  NAD83  coordinates 
(E,N):  288300.  4074700;  288200, 


4074700: 
4075600: 
4076300: 
4077000; 
4076900; 
4076300; 
4075700; 


287700. 
287400. 
287500. 
288000, 
288400, 
288300, 
288300. 


4074900; 
4076100; 
4076700; 
4077100; 
4076600; 
4075800; 
4075300; 


287000, 
287500, 
287800. 
288400, 
288500, 
288200, 
288200, 


4075100; 288100,  4075100;  288000, 
4075000;  288300,  4075000;  288300, 
4074700. 

(ii)  Note:  Unit  1  map  follows: 
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Unit  1  (Piedra) 
Critical  Habitat    q 
Proposed  for  the 
Keek's  Checkermaiiow 


0.25       0.5 


Miles      N 


1 


w^, 


BILUNG  CODE  4310-55-C 

(6)  Unit  2:  Mine  Hill  Unit,  Tulare 
County,  California. 

(i)  From  USGS  1:24,000  quadrangle 
maps  Success  Deun,  California;  land 
bounded  by  the  following  UTMll 
NAD83  coordinates  {E,N):  326600, 


3988600 
3988900 
3989200 
3989400 
3989500 
3989600; 


326500, 
326100, 
326200, 
326500, 
326700, 
327400, 


3988600; 
3989100; 
3989300; 
3989400; 
3989600; 
3989500; 


326200, 
326200, 
326300, 
326500, 
327300, 
327400, 


3989300;  327200,  3989000;  327100, 
3988900;  326700,  3988700;  326600, 
3988600. 

(ii)  Note:  Unit  2  map  follows: 
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Critical  Habitat 
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0.25      0.5 
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(7)  Unit  3:  White  River  Unit,  Tulare  3964100;  333900,  3964200;  333800, 

County,  California.  3964500;  333800,  3964700;  334000, 

(i)  From  USGS  1:?4,000  quadrangle  3964800;  334400,  3964500;  334500, 

maps  White  River,  Cahfomia;  land  3964500;  334700,  3964600;  334900, 

bounded  by  the  following  UTMll  3964800;  335100.  3964800;  335300, 

NAD83  coordinates  (E,N):  334800,  3964900;  335400,  3964700;  335300, 

3963600; 334100.  3963800;  333900,  3964600;  335300,  3964500;  335400, 


3964400;  335500,  3964400;  335500. 
3964100;  335200,  3963800;  334800. 
3963600. 

(ii)  Note:  Unit  3  map  follows: 

BtLUNG  CODE  4310-55-f> 
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Proposed  Rules 


Dated:  March  7,  i003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  03-6132  Filed  3-17-03;  8:45  am] 

BILLING  CODE  4310-45-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportpnity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariwting  Servica 

7  CFR  Part  1219 

[Doc.  No.  FV-03-702-PR1 

Haas  Avocado  Promotion,  Reaearch, 
and  information  Order;  Termination  of 
the  Definition  of  "Sul)8tantial  Activity" 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  purpose  of  this  proposed 
rule  is  to  seek  comments  on  the 
proposed  termination  of  the  definition 
of  "substantial  activity"  in  the  Hass 
Avocado  Promotion,  Research,  and 
Information  Order  (Order).  The 
definition  relates  to  the  eligibility  of 
importers  to  serve  on  the  Hass  Avocado 
Board  (Board).  This  action  is  expected 
to  increase  the  number  of  importers 
eligible  to  serve  on  the  Board. 
DATES:  Comments  must  be  received  by 
May  19,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Research  and  Promotion  Branch, 
Fruit  and  Vegetable  Programs  (FV), 
Agricultiual  Marketing  Service  (AMS), 
USDA,  Stop  0244,  Room  2535-S,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0244. 
Comments  should  be  submitted  in 
triplicate  and  will  be  made  available  for 
public  inspection  at  the  above  address 
dining  regular  business  hours. 
Comments  may  also  be  submitted 
electronically  to: 
malinda.farmer@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  A 
copy  of  this  rule  may  be  found  at: 
www.ams.usda^gov/fv/rpdocketlist.htm. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Morin,  Research  and  Promotion 
Branch,  FV,  AMS.  USDA,  Stop  0244, 
1400  Independence  Avenue,  SW.,  Room 


2535-S,  Washington,  DC  20250-0244; 
telephone  (202)  720-6930,  fax  (202) 
205-2800,  or  e-mail 
juIie.morin@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Hass 
Avocado  Promotion,  Resecuxdi,  and 
Consiuner  Information  Order  (Order)  [7 
CFR  part  1219]  became  effective  on 
September  9,  2002  [67  FR  56895].  It  was 
issued  under  the  Hass  Avocado 
Promotion,  Research  and  Information 
Act  of  2000  (Act)  [7  U.S.C.  7801-7813]. 

Executive  Orders  12866  and  12988 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
piuposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  addition,  this  proposed  rule  has 
been  reviewed  under  Executive  Order 
12988,  Civil  Justice  Reform.  The 
proposed  rule  is  not  intended  to  have 
retroactive  effect.  Section  524  of  the  Act 
provides  that  the  Act  shall  not  affect  or 
preempt  any  other  Federal  or  state  law 
authorizing  promotion  or  research 
relating  to  an  agricultural  commodity. 

Under  section  519  of  the  Act,  a  person 
subject  to  the  Order  may  file  a  petition 
with  the  Secretary  of  Agriculture 
(Secretary)  stating  that  the  Order,  any 
provision  of  the  Order;  or  any  obligation 
imposed  in  connection  with  the  Order, 
is  not  established  in  accordance  with 
the  law,  and  requesting  a  modification 
of  the  Order  or  an  exemption  from  the 
Order.  Any  petition  filed  challenging 
the  Order,  any  provision  of  the  Order, 
or  any  obligation  imposed  in  connection 
with  the  Order,  shall  be  filed  within  two 
years  after  the  effective  date  of  the 
Order,  provision,  or  obligation  subject  to 
challenge  in  the  petition.  The  petitioner 
will  have  the  opportunity  for  a  hearing 
on  the  petition.  Thereafter,  the  Secretary 
will  issue  a  ruling  on  a  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  for  any  district  in  which 
the  petitioner  resides  or  conducts 
business  shall  have  the  jiuisdiction  to 
review  a  final  ruling  on  the  petition,  if 
the  petitioner  files  a  complaint  for  that 
purpose  not  later  than  20  days  after  the 
date  of  the  entry  of  the  Secretary's  final 
ruling. 

Regulatory  Flexibility  and  Paperwork 
Reduction  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  [5  U.S.C.  601  et. 
seq.],  the  Agency  is  required  to  examine 


the  impact  of  the  proposed  rule  on  small 
entities.  The  purpose  of  the  RFA  is  to 
fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  businesses  will  not  be 
disproportionately  burdened.  AMS  has 
examined  the  impact  of  this  proposed 
rule  on  small  entities. 

There  are  approximately  6,000 
producers,  200  importers,  and  100  first 
handlers  covered  by  the  Hass  avocado 
program.  The  Small  Business 
Administration  (13  CFR  121.201] 
defines  small  agricultinal  producers  as 
those  having  annual  receipts  of 
$750,000  or  less  annually  and  small 
agricultural  service  firms  as  those 
having  annual  receipts  of  $5  million  or 
less.  Importers  and  first  handlers  would 
be  considered  agricultinal  service  firms. 
Using  these  criteria,  most  producers  and 
importers  covered  by  the  program 
would  be  considered  small  businesses, 
and  most  handlers  would  not. 

In  order  to  serve  as  an  importer 
member  on  the  Board,  an  importer  is 
defined  as  a  person  who  is  involved  in, 
as  a  substantial  activity,  the  importation 
of  Hass  avocados  for  sale  or  marketing 
in  the  United  States.  Section  1219.30(d) 
.  of  the  Order  states  that  a  substantial 
activity  means  that  the  volume  of  a 
person's  Hass  avocado  imports  must 
exceed  the  volxune  of  the  person's 
production  or  handling  of  domestic 
Hass  avocados.  According  to  the 
California  Avocado  Commission  (CAC), 
this  restriction  has  had  a  limiting  effect 
on  the  lumber  of  importers  eligible  to 
serve  on  the  Board.  Several  importers 
are  Ineligible  to  serve  on  the  Board 
because  they  produce  or  handle  more 
Hass  avocados  than  they  import. 
Therefore,  terminating  the  definition  of 
"substantial  activity"  is  expected  to 
increase  the  nmnber  of  importers  ' 
eligible  to  serve  on  the  Board. 

"The  proposed  action  on  the  Order 
would  not  impose  additional 
recordkeeping  requirements  on  first 
handlers,  producers,  or  importers  of 
Hass  avocados  because  the  number  of 
nominees  would  remain  unchanged. 

There  are  no  relevant  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
the  proposed  rule. 

We  have  performed  this  Initial 
Regulatory  Flexibility  Analysis 
regarding  the  impact  of  this  proposed 
rule  on  small  entities,  and  we  invite 
comments  concerning  potential  effects 
of  the  proposed  change. 
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Background 

The  Order  became  effective  on 
September  9,  2002.  Assessments  on 
domestic  and  imported  fresh  Hass 
avocados  began  on  January  2,  2003.  The 
funds  will  be  used  to  maintain  and 
expand  markets  for  Hass  avocados  in 
the  United  States.  The  Hass  Avocado 
Board  (Board),  which  is  appointed  by 
the  Secretary,  will  operate  under  the 
supervision  of  the  USDA's  (the 
Department)  Agricultural  Marketing 
Service  (AMS). 

In  determining  who  is  eligible  to  serve 
as  an  importer  member  of  the  Board,  the 
Act  provides  for  a  substantial  activity 
test.  In  order  to  implement  this 
provision,  the  Order  needed  to  provide 
criteria  to  enable  the  Department  to 
measure  substantial  activity.  The 
Department  determined  that  basing  a 
person's  eligibility  on  the  person's 
business  activity  and  which  industry 
function  (producing  or  importing) 
predominates  was  a  reasonable  measure 
that  gave  a  clear  and  understandable 
benchmark.  However,  after  having 
completed  the  importer  member 
nomination  process  for  the  initial  Board, 
we  now  believe  that  this  criteria  should 
be  revised  since  it  had  such  limiting 
effect  on  the  number  of  importer 
nominees.  The  limiting  effect  was 
shown  by  the  importers  only  having  six 
nominees  although  the  Order  provided 
for  16  nominees. 

The  California  Avocado  Commission 
(CAC)  has  requested  that  the 
"substantial  activity"  definition  be 
terminated.  The  CAC  noted  that  the 
substantial  activity  language  has  had  a 
limiting  effect  on  the  pool  of  importer 
candidates  for  possible  appointment  to 
the  Board  and  also,  that  several  mi  the 
largest  importers  are  not  eligible  to  serve 
on  the  Board  because  they  produce  or 
handle  more  Hass  avocados  that  they 
import. 

Regarding  the  subsequent  step  of 
adopting  a  new  definition,  the 
Department  believes  that  it  would  be 
appropriate  to  wait  until  the  Board  is 
seated  so  that  the  Board  can  review  the 
issue  and  make  a  recommendation  to 
the  Department  on  any  new  definition 
of  substantial  activity.  Waiting  for  the 
Board  to  be  seated  will  provide  the 
opportunity  for  the  Board  to  review  and 
make  a  recommendation  to  the 
Department.  Further,  the  Board  can  seek 
industry  consensus  on  the  new 
definition  before  submitting  a 
recommendation  to  the  Department. 

All  written  comments  timely  received 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 


List  of  Subjects  in  7  CFR  Part  1219 

Administrative  practice  and 
procedure.  Advertising,  Consumer 
information,  Hass  avocados,  Hass 
avocado  promotion.  Marketing 
agreements,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1219  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  part  1219 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7401-7425 

$1219.30    [Amended] 

2.  The  last  sentence  in  §  1219.30 
paragraph  (d)  is  removed. 

Dated:  March  14.  2003. 
A.  |.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  03-6510  Filed  3-14-03;  11:50  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121 

[Docket  No.  FAA-2002-14081;  Notice  No. 
03-02] 

RIN  2120-AH67 

Transponder  Continuous  Operation; 
Extension  of  Comment  Period 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  extension  of  comment  period. 

summary:  This  action  extends  the 
comment  period  for  an  NPRM  that  was 
published  on  January  14,  2003.  In  that 
document,  the  FAA  proposed  to  revise 
the  instrument  and  equipment 
requirements  for  airplanes  operated  in 
domestic,  flag,  and  supplemental 
operations  to  require  affected  airplanes 
to  have  the  capability  to  help  assure 
immediate  activation  of  the  designated 
air  traffic  control  (ATC)  hijack  alert 
code,  and  continuous  transmission  of 
that  code  to  ATC  during  a  hijack 
situation.  This  extension  is  a  result  of  a 
request  from  the  Air  Transport 
Association  to  extend  the  comment 
period  to  the  proposal. 
DATES:  Comments  must  be  received  on 
or  before  April  18,  2003. 

ADDRESSES:  Comments  on  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-2002-14081,  400 


Seventh  Street,  SW.,  Room  Plaza  401, 
Washington,  DC  20590.  Comments  may 
be  filed  and  examined  in  Room  Plaza 
401  between  10  a.m.  and  5  p.m. 
weekdays,  except  Federal  holidays. 
Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  Internet  address:  http:// 
dms.dot.gov  at  any  time.  Commenters 
who  wish  to  file  comments 
electronically,  should  follow  the 
instructions  on  the  DMS  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  E.  Jennings,  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  AIR-130,  Federal 
Aviation  Administration,  c/o  Atlanta 
ACO,  1895  Phoenix  Boulevard,  Suite 
450,  Atlanta,  GA  30349;  telephone  (770) 
703-6090;  facsimile  (770)  703-6055,  e- 
mail  Richard.Jennings@faa.gov.  ' 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive     " 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
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filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Background 

On  January  8,  2003,  the  Federal 
Aviation  Administration  (FAA)  issued 
Notice  No.  03-02,  Transponder 
Continuous  Operation  (68  FR  1942, 
January  14,  2003).  Comments  to  that 
document  were  to  be  received  on  or 
before  March  17,  2003. 

By  letter  dated  March  11,  2003,  the 
Air  Transport  Association  requested 
that  the  FAA  extend  the  comment 
period  for  Notice  No.  03-02  for  30  days. 
ATA  stated  that  after  publication  of  the 
NPRM,  the  FAA  issued  a  Notice  of 
Proposed  Policy  regarding  Proposed 
Policy  Statement  No.  ANM-03-111-12 
(the  Policy).  The  Policy  proposed 
technical  guidance  material  for 
compliance  with  the  technical 
requirements  of  the  NPRM.  In  order  to 
ensiue  ATA's  comments  to  the  NPRM 
take  into  consideration  the  complex 
technical  and  compliance  issues  raised 
in  the  Policy  and  the  NPRM,  ATA 
requested  an  extension  of  the  NPRM 
comment  period. 

Extension  of  Comment  Period 

In  accordance  with  §  11.47(c)  of  Title 
14,  Code  of  Federal  Regulations,  the 
FAA  has  reviewed  the  petitions  made 
by  ATA  for  extension  of  the  comment 
period  to  Notice  No.  03-02.  ATA  has 
shown  a  substantive  interest  in  the 
proposed  rule  and  good  cause  for  the 
extension.  The  FAA  also  has 
determined  that  extension  of  the 
comment  period  is  consistent  with  the 
public  interest,  and  that  good  cause 
exists  for  taking  this  action. 

Accordingly,  the  comment  period  for 
Notice  No.  03-02  is  extended  until 
April  18,  2003. 

Issued  in  Washington,  DC  on  March  13, 
2003. 
Ronald  T.  Woinar, 

Acting  Director,  Aircraft  Certification  Service. 
[FR  Doc.  03-6511  Filed  3-14-03;  11:44  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

1 4  CFR  Part  255  and  Part  399 

[Dockets  Nos.  OST-97-2881,  OST-97-3014. 
OST-98-4775,  and  OST-99-5888] 

RIN  2105-AC65 

t 

Computer  Reservations  System  (CRS) 
Regulations;  Statements  of  General 
Policy 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  fact 
hearing. 

SUMMARY:  The  Department  has  issued  a 
notice  of  proposed  rulemaking  on 
whether  it  should  readopt  or  amend  its 
existing  rules  governing  airline 
computer  reservations  systems  (CRSs). 
The  notice  includes  a  detailed 
discussion  of  the  tentative  factual 
findings  and  analysis  underlying  the 
Department's  proposals.  The  public  will 
have  an  opportunity  to  submit 
comments  and  reply  comments  on  those 
proposals.  Sabre,  a  CRS,  has  filed  a 
petition  asking  for  a  "fact  hearing" 
where  the  commenters  could  cross- 
examine  each  other  and  members  of  the 
Department's  staff.  The  Department  is 
denying  Sabre's  petition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel.  400  Seventh  St.,  SW., 
Washington,  DC  20590,  (202)  366-4731. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  conducting  a  rulemaking 
reexamining  whether  its  existing  rule* 
governing  CRS  operations  are  necessary 
and,  if  so,  are  effective.  We  issued  a 
notice  of  proposed  rulemaking  that  set 
forth  our  tentative  proposals  regarding 
the  existing  rules  and  our  tentative 
belief  that  we  should  not  extend  the 
rules  to  cover  the  sale  of  airline  tickets 
through  the  Internet  67  FR  69366, 
November  15,  2002.  Comments  and 
reply  comments  on  oiu  notice  of 
proposed  rulemaking  are  now  due 
March  16  and  May  15,  2003, 
respectively,  because  we  granted  a  ^ 
request  by  Sabre  and  eighteen  other 
persons  to  extend  by  three  months  the 
period  for  preparing  comments  and 
reply  comments.  67  FR  72869, 
December  9,  2002. 

On  December  23,  Sabre,  a  CRS,  filed 
a  petition  asking  us  to  hold  a  "fact 
hearing."  Sabre  asserts  that  oiu*  notice 
did  not  provide  an  adequate  factual 
basis  for  our  tentative  findings  and 
proposals.  Sabre  seeks  a  hearing  at 
which  Sabre  and  other  interested 
persons  could  cross-examine 


Department  staff  members  on  the 
notice's  factual  findings  and  could 
question  persons  designated  by  each  ■ 
commenter  as  knowledgeable  about  the 
facts  in  its  comments.  Sabre  Petition  at 
5.  We  invited  the  public  to  file 
responses  to  Sabre's  petitioix.  68  FR 
1172,  January  9,  2003. 

Two  of  the  other  systems,  Galileo  and 
Amadeus,  and  the  American  Society  of 
Travel  Agents  ("ASTA"),  the  larg^t 
travel  agency  trade  association,  support 
Sabre's  petition  insofar  as  it  seeks  oral 
testimony  on  the  issues,  although  they 
do  not  urge  us  to  give  commenters  the 
ability  to  cross-examine  Department 
staff.  Six  airlines — America^, 
Continental,  Delta,  Northwest,  United, 
and  America  West — and  Orbitz,  an  on- 
line travel  agency  owned  by  five  of 
those  airlines  (all  but  America  West), 
oppose  Sabre's  petition.  They  contend 
that  we  have  no  legal  obligation  to  hold 
a  hearing,  that  notice-and-comment 
procedures  can  create  an  adequate 
record,  and  that  a  hearing  would  only 
delay  oiu*  final  decision  in  the 
proceeding,  which  wovdd  be  contrary  to 
the  need  to  update  the  rules  as  soon  as 
possible. 

In  its  reply  Sabre  alleges  that  it  does 
not  wish  to  delay  the  proceeding  but 
does  seek  to  test  the  data  on  which  we 
relied  in  preparing  our  notice  of 
proposed  rulemaking.  Sabre  claims  that 
the  hearing  would  not  require  much 
time. 

Summary  of  Decision 

We  are  denying  Sabre's  petition  for  a 
"fact  hearing"  that  would  give  each 
commenter  the  opportiuiity  to 
interrogate  Department  staff  members 
about  the  basis  for  the  notice  of 
proposed  rulemaking's  tentative 
findings  and  proposals  and  to  cross- 
examine  representatives  from  the  other 
commenters.  Such  a  hearing  would  be 
neither  necessary  nor  useful.  Our  notice 
discussed  in  detail  the  basis  for  our 
proposals,  and  we  have  given  the  public 
the  opportunity  to  file  both  comments 
and  reply  comments,  which  will  enable 
them  to  present  their  evidence  and 
arguments  on  the  issues. 

We  agree  with  several  of  the 
commenters  that  a  hearing  where  they 
can  present  their  foctual  and  legal 
arguments  may  be  useful.  We  therefore 
plan  to  hold  such  a  hearing  between  the 
end  of  the  comment  period,  March  16, 
and  the  end  of  the  reply  comment 
period,  May  15. 

Discussion 

The  notice-and-comment  procediues 
established  by  the  Administrative 
Procedure  Act,  supplemented  by  our 
proposed  hearing,  should  provide  an 
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adequate  record  for  our  final  decision. 
Interested  persons  will  have  an  ample 
opportunity  to  present  their  views  on 
the  relevant  factual,  legal,  and  policy 
issues  and  to  respond  to  the  arguments 
made  by  other  commenters,  particularly 
since  we  have  authorized  the 
commenters  to  submit  reply  comments. 
Our  notice  of  proposed  rulemaking  set 
forth  a  detailed  analysis  underlying  our 
tentative  findings  and  proposals,  which 
we  based  on  the  most  current  data 
available  to  us.  Interested  persons  can 
therefore  see  the  rationale  for  our 
proposals. 

We  and  the  Civil  Aeronautics  Board 
("the  Board")  used  the  notice-and- 
cotnment  procedures  in  all  past  CRS 
rulemakings.  See  57  FR  43792;  62  FR 
5979»-59800.  Those  procedures 
allowed  us  and  the  Board  to  resolve 
material  factual  disputes  without 
holding  any  kind  of  hearing.  As 
discussed  below,  the  Seventh  Circuit 
held  that  the  Board  could  adopt  the 
initial  CRS  rules  without  holding  a 
hearing.  United  Air  Lines  v.  CAB.  766 
F.2d  1107  (7th  Cir.  1985).  Furthermore, 
we  rejected  a  claim  by  Sabre  in  our 
earlier  rulemaking  on  CRS  parity 
clauses  that  the  notice-and-comment 
procedures  authorized  by  the 
Administrative  Procedure  Act  were 
inadequate  and  must  be  supplemented 
with  a  formal  hearing.  We  determined 
that  Sabre's  argument  had  no  merit.  62 
FR  59784,  59800,  November  5,  1997. 

Furthermore,  as  noted,  we  have 
determined  to  hold  a  hearing  where 
commenters  can  orally  present  their 
arguments.  That  hearing  will  give  the 
commenters  an  additional  opportunity 
to  present  their  position  and  enable  us 
to  develop  a  better  record. 

Sabre,  however,  urges  us  to  hold  a 
"fact  hearing"  where  the  commenters 
can  question  each  other's  experts  and 
can  cross-examine  Department  staff 
members  on  the  tentative  analysis  and 
findings  presented  in  the  notice  of 
proposed  rulemaking.  We  are  denying 
Sabre's  request,  because  the  kind  of 
hearing  sought  by  Sabre  is  not  necessary 
for  the  development  of  a  complete 
record  on  the  rulemaking  issues. 

The  comment  process  will  give 
interested  persons  an  opportunity  to 
address  our  tentative  factual  findings 
and  analysis.  They  do  not  need  a  "fact 
hearing"  to  present  updated 
information.  We  enhanced  their  • 
opportunity  (o  respond  to  our  proposals 
by  authorizing  reply  comments  as  well 
as  comments  and,  at  Sabre's  request,  by 
extending  the  entire  comment  period  by 
three  months. 

Sabre  asserted  that  such  information 
as  the  percentage  of  airline  bookings 
made  through  a  travel  agency  using  a 


CRS,  the  percentage  of  travel  agency 
subscribers  who  own  their  own 
equipment,  and  the  travel  agents'  ability 
to  access  other  systems  and  databases 
from  their  CRS  equipment  may  be 
critical  to  our  decision-making.  Sabre 
Petition  at  3-5.  We  agree  that  such 
factual  information  may  well  be  useful. 
Sabre  can  include  recent  data  on  these 
points  in  its  written  and  oral  comments, 
and  we  invite  the  other  commenters  to 
present  their  own  data  on  these  issues. 

In  addition.  Sabre's  "fact  hearing" 
would  not  significantly  improve  the 
rulemaking  record,  because  it  would 
include  an  examination  of  our  staff. 
Sabre  Reply  at  8.  We  do  not  plan  to  base 
our  final  decision  solely  on  the 
information  known  to  oui  staff  when  the 
notice  of  proposed  rulemakhig  was 
issued.  We  will  also  fully  consider  all 
factual  information  and  argiunent 
provided  by  the  comments  and  reply 
comments.  The  commenters'  familiarity 
with  the  current  state  of  the  airline 
distribution  and  CRS  businesses  will 
enable  them  to  provide  current  and 
accurate  information  on  industry 
conditions  and  developments. 

Furthermore,  holding  a  "fact  hearing" 
could  substantially  delay  our  final 
decision  in  this  proceeding  despite 
Sabre's  claims  to  the  contrary,  without 
necessarily  improving  the  quality  of  the 
record  for  our  decision.  As  noted.  Sabre 
proposed  that  we  allow  staff  members  to 
be  cross-examined  by  the  commenters 
and  allow  each  of  them  to  question 
experts  designated  by  the  others.  Sabre 
also  proposed  to  present  its  own 
evidence  at  the  hearing.  Sabre  Petition 
at  4—5.  Sabre  additionally  listed  73 
factual  statements  that  it  intends  to 
challenge.  Sabre  Petition  at  27-32. 
Other  commenters  presumably  would 
use  a  hearing  to  challenge  other  factual 
findings  that  Sabre  will  not  contest. 
Given  these  conditions  and  the  nimiber 
of  commenters  in  this  proceeding,  a 
"fact  hearing"  would  likely  require  a 
substantial  amount  of  time. 

Sabre  noted  that,  in  1976,  the 
Administrative  Conference  of  the 
United  States  recommended  that 
agencies  consider,  among  other  things, 
providing  for  cross-examination 
procedilres  in  some  rulemakings.  Sabre 
Petition  at  22-23,  citing 
Recommendation  76-3,  Procedures  in 
Addition  to  Notice  and  the  Opportunity 
for  Comment  in  Informal  Rulemaking, 
41  FR  29654,  July  19,  1976.  That 
Conference  reconunendation  suggested 
that  agencies  consider  doing  more  than 
just  issue  a  notice  of  proposed 
rulemaking  and  provide  one  round  of 
comments  in  informal  rulemakings.  The 
Conference  suggested  that  agencies  in 
appropriate  cases  should  consider  using 


additional  procedures  such  as.  among 
other  things,  issuing  an  advance  notice 
of  proposed  rulemaking  with  an 
opportunity  to  comment  and  allowing 
commenters  to  submit  written  responses 
to  each  other's  comments  on  a  notice  of 
proposed  rulemaking.  41  FR  29655.  As 
noted,  we  have  taken  both  of  these 
steps.  The  Conference  also  suggested 
that  agencies  could  consider  providing 
an  opportunity  for  cross-examination  of 
the  commenters  and  agency  staff,  but  it 
did  not  recommend  doing  so  in  all 
complex  rulemakings.  The  Conference 
instead  stated,  "An  agency  should 
*   *   *  permit  cross-examination  only  to 
the  extent  that  it  believes  that  the 
anticipated  costs  (including  those 
related  to  increasing  the  time  involved 
and  the  deployment  of  additional 
agency  resources)  are  offset  by 
anticipated  gains  in  the  quality  of  the 
rule  and  the  extent  to  which  the 
rulemaking  procedure  will  be  perceived 
as  having  been  fair.  "  41  FR  29655.  The 
Conference  recommendation  grew  out  of 
a  study  of  several  court  decisions  that 
had  required  agencies  to  create  an 
opportunity  for  cross-examination  in 
specific  rulemakings.  Stephen  F. 
Williams,  "  'Hybrid  Rulemaking'  under 
the  Administrative  Procedure  Act:  A 
Legal  and  Empirical  Analysis," 
published  at  42  U.  Chicago  L.  Rev.  401 
(Spring  1975).  The  study  concluded  that 
cross-examination  in  these  rulemakings 
had  been  of  "questionable  efficacy"  and 
that  "cross-examination  may  actually 
tend  to  frustrate  its  own  supposed  goal: 
elucidation  of  the  issues."  Id.  at  445, 
444.  We  believe  that  a  "fact  hearing"  of 
the  kind  sought  by  Sabre  would  not 
significantly  improve  the  quality  of  our 
final  decision  but  probably  would 
substantially  delay  the  completion  of 
this  rulemaking.  Our  experience  with 
past  CRS  rulemakings  shows  that  we 
may  fairly  and  accurately  resolve 
disputed  factual  issues  in  the  context  of 
a  rulemaking  proceeding  without  an 
opportimity  for  cross-examination. 

In  addition,  we  have  no  legal 
obligation  to  hold  a  "fact  hearing." 
Sabre  initially  argued  that  we  were 
required  by  law  to  grant  its  petition  for 
a  "fact  hearing."  Sabre  Petition  at  11- 
19.  Sabre  has  apparently  abandoned  that 
claim,  for  Sabre's  reply  contended  only 
that  the  "fact  hearing"  would  be  the  best 
way  to  obtain  current  and  correct 
information  necessary  for  our  final 
decision  in  the  rulemaking.  Sabre  Reply 
at  6.  Our  issuance  of  a  notice  of 
proposed  rulemaking  that  set  forth  in 
detail  the  basis  for  our  tentative  findings 
and  proposals  clearly  satisfies  all  legal 
requirements.  The  Administrative 
Procedure  Act  "m^es  clear  that  notice 
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of  the  scope  and  general  thrust  of  the 
proposed  rule,  and  an  opportunity  to 
submit  written  comments,  are  all  the 
procediire  that  an  agency  engaged  in 
'informal  rulemaking'  is  required  to 
provide."  United  Air  Lines  v.  CAB,  766 
F.2dat  1116. 

When  United  challenged  the  Civil 
Aeronautics  Board's  use  of  informal 
rulemaking  procedures  in  the  first  CRS 
rulemaking,  the  Seventh  Circuit 
expressly  held  that  the  Board  was  not 
required  to  hold  a  formal  hearing  before 
adopting  the  original  CRS  rules, 
notwithstanding  the  nature  of  the  issues 
in  that  rulemaking  and  the  existence  of 
factual  disputes.  United  Air  Lines  v. 
CAB,  766  F.2d  1107  (7th  Cir.  1985).  As 
the  court  stated,  "the  weight  of 
authority  *  *  *  is  overwhelming 
against  forcing  an  administrative  agency 
to  hold  an  evidentiary  hearing  to  resolve 
disputed  issues  of  antitrust  fact."  766 
F.2d  at  1119.  "Agencies,  without  having 
to  conduct  an  evidentiary  hearing,  have 
been  allowed  to  decide  such  antitrust 
questions  as  whether  a  particular  firm  or 
group  of  firms  has  or  is  abusing  or  is 
likely  to  abuse  market  power  *  *  *." 
766  F.2d  at  1120.  Furthermore, 
requiring  evidentiary  hearings  would 
probably  not  improve  the  quality  of 
rulemaking  decisions  by  much,  for 
"cross-examination  is  perhaps  not  a 
terribly  useful  tool  for  extracting  the 
truth  about  what  are  at  bottom  complex 
economic  phenomena."  766  F.2d  at 
1121. 

Sabre  nonetheless  asserted  that  this 
proceeding  involves  disputed  issues  of 
material  adjudicative  fact  that  cannot 
fairly  be  resolved  through  notice-and- 
comment  rulemaking  procedtires.  Sabre 
Petition  at  18-19.  Since  this  is  a 
rulemaking,  our  decision  will  not 
involve  adjudicative  fact-finding. 
Moreover,  even  if  the  proceeding  did 
involve  disputes  over  adjudicative  facts. 
Sabre's  position  would  be  erroneous.  As 
we  pointed  out  in  the  parity  clause 
rulemaking,  we  have  decided 
adjudicatory  cases  without  holding  a 
formal  hearing,  and  the  courts  have 
upheld  such  procediual  choices.  62  FR 
at  59800,  citing  City  of  St.  Louis  v.  DOT, 
936  F.2d  1528. 1534.  n.l  (8th  Cir.  1991). 
In  adjudicatory  proceedings,  we  have 
resolved  factual  disputes  over  antitrust 
issues,  even  in  controversial  cases, 
through  show-cause  procediu^s  that 
.  provided  no  opportunity  for  crdSs- 
examination.  See,  e.g.,  U.S.-U.K. 
Alliance  Case.  Orders  2001-12-5 
(December  4,  2001)  and  2002-1-12 
(January  25,  2002);  American  Airlines  v. 
Iberia.  Lineas  Aereas  de  Espana,  Order 
90-6-21  (June  8. 1990)  at  13-14. 
Because  the  presence  of  material 
antitrust  issues  in  an  adjudication  does 


not  mandate  an  evidentiary  hearing,  the 
presence  of  such  issues  in  this 
rulemaking  similarly  cannot  mandate 
such  a  hearing. 

Sabre  primarily  groimded  its  petition 
for  a  "fact  hearing"  on  a  charge  that  oiu' 
notice  of  proposed  rulemaking  set  forth 
no  factual  support,  based  on  recent  data, 
for  our  tentative  findings  and  proposals. 
Sabre  thus  complained  that  the  notice  of 
proposed  rulemaking  "is  virtually 
devoid  of  information  reflecting 
developments  since  the  1992 
modifications  of  the  rule,"  such  as  "new 
Internet  technology,  increasingly  'Web- 
sawy'  air  travelers  (and  travel  agents); 
airlines'  divestiture  of  their  CRS 
ownership;  and  airlines'  attempts  to 
reach  consumers  via  direct  marketing 
promotions."  Sabre  Petition  at  15.  These 
allegations  ignore  the  lengthy 
discussions  of  these  matters  in  the 
notice  of  proposed  rulemaking.  See  67 
FR  69373-69375.  69376-69378.  69379- 
69380.  694*1-69415  (airline,  travel 
agent,  and  consumer  use  of  the 
hitemet);  67  FR  69373.  69382-69383. 
69384-69385  (system  ownership 
changes).  For  example,  we  considered 
whether  the  Internet  and  other  changes 
in  airline  distribution  would  give 
airlines  some  bargaining  leverage 
ageiinst  the  systems.  We  tentatively 
foimd  that  the  travel  agencies'  ability  to 
access  Web  sites  for  airline  information 
and  bookings  should  give  airlines  some 
ability  to  bypass  the  systems,  although 
the  possible  inefficiency  of  using 
multiple  sources  of  information  might 
deter  travel  agents  from  routinely 
booking  airline  tickets  outside  of  a 
system.  We  based  this  factual  analysis 
on.  among  other  things,  conunents 
submitted  last  year  by  travel  agency 
parties  io  a  related  rulemaking  and 
recent  press  articles.  67  FR  69373. 
69379.  69391.  We  also  suggested  that 
the  Internet  in  some  respects  may  not 
have  weakened  the  systems'  market 
power.  67  FR  69376-69377.  We  further 
noted,  however,  that  the  airlines'  ability 
to  deny  the  systems  access  to  their  E- 
fares  (or  webfares)  could  give  airlines 
some  bargaining  leverage  against  the 
systems,  due  to  the  systems'  economic 
interest  in  obtaining  those  fares  so  that 
travel  agents  could  book  them  through 
a  system.  67  FR  69381.  Some  systems 
have  since  offered  airline  participants 
lower  fees  in  exchange  for  access  to  the 
airlines'  E-fares.  See,  e.g.,  October  25. 
2002,  U.S.  Airways  Press  Release; 
January  21.  2003.  Galileo  Press  Release; 
and  September  25.  2002.  American 
Press  Release. 

Furthermore,  we  gave  the  public 
notice  of  our  intent  to  consider  these 
issues  by  issuing  a  supplemental 
advance- notice  of  proposed  rulemaking 


that  specifically  asked  interested 
persons  to  file  comments  addressing  the 
impact  of  the  systems'  ownership 
changes  and  the  growing  use  of  the 
Internet  in  airline  distribution.  65  FR 
45551.  July  24,  2000.  Sabre,  like  all 
other  interested  persons,  had  the 
opportunity  to  submit  comments  on 
these  issues  with  recent  factual 
information. 

Sabre  additionally  argued  that  the 
courts  in  reviewing  the  validity  of  our 
final  decision  in  this  proceeding  would 
consider  whether  the  notice  of  proposed 
rulemaking  satisfied  the  substantial 
evidence  standard.  Sabre  Petition  at  11— 
12.  This  argument  has  no  merit  even  if 
the  substantial  evidence  standard  would 
be  the  applicable  standard  for  judicial 
review.  The  substantial  evidence 
standard  does  not  require  agencies  to 
adopt  rulemaking  procedures  in 
addition  to  those  required  by  the 
Administrative  Procedure  Act. 
Moreover,  on  review  the  courts  would 
consider  whether  oiu°  final  decision,  not 
the  notice  of  proposed  rulemaking,  has 
the  necessary  support  in  the  record. 
Sabre's  argiunent  also  assumes  that  our 
notice  of  proposed  rulemaking  did  not 
provide  a  factual  basis  for  our  proposals. 
As  shown,  that  assumption  is  false. 

Sabre  wrongly  contended  that  a  "fact 
hearing"  is  necessary  to  satisfy  our 
obligations  under  section  515  of  the 
Treasury  and  General  Govemmenf 
Appropriations  Act,  2001,  Pub.  L.  106- 
554.  Sabre  Petition  at  23.  Pursuant  tp 
that  statute  on  data  quality,  agencies 
provide  a  process  allowing  affected 
persons  to  seek  and  obtain  corrections 
of  information  disseminated  by  an 
agency  that  does  not  meet  applicable 
guidelines  for  quality,  objectivity, 
utility,  and  integrity. 

Sabre's  suggestion  that  a  fact  hearing 
should  be  held  to  ensure  compliance 
with  the  data  quality  statute  is  contrary 
to  our  guidelines.  There  is  nothing  in 
the  statute  or  our  guidelines  or  those  of 
the  Office  of  Management  and  Budget 
on  the  subject  that  require  a  "fact 
hearing."  Moreover,  our  guidelines 
specifically  state  that  we  comply  with 
the  statute  in  informal  rulemaking 
proceedings  when  interested  persons 
have  the  opportunity  to  file  comments 
in  response  to  a  notice  of  proposed 
rulemaking  containing  alleged  factual 
misstatements.  Department  Guidelines 
at  24-25: 

When  the  Department  seeks  public 
comment  on  a  document  and  the  information 
in  it  [e.g.,  a  notice  of  proposed  rulemaking 
*   *   *.),  there  is  an  existing  mechanism  for 
responding  to  a  request  for  correction.  This 
mechanism  is  a  final  document  that  responds 
to  public  comments  [e.g.,  the  preamble  to  a 
final  rule). 
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Sabre's  comments  on  our  notice  of 
proposed  rulemaking  may  ask  us  to 
correct  factual  statements  in  the  notice, 
and  we  will  do  so  in  our  final  rule  if 
warranted.  Sabre  has  conceded  that  that 
is  all  that  our  guidelines  require  in 
rulemakings.  Sabre  Petition  at  23.  n.lO. 

Finally,  Sabre  demanded  that  we 
supplement  the  public  record  with 
studies  considered  or  available  to  us 
during  oiu'  preparation  of  the  notice  of 
proposed  rulemaking,  including  the 
report  that  was  to  be  prepared  as  a  result 
of  the  CRS  study  begun  in  1994.  Sabre 
Reply  at  4-5.  We  have  already  identified 
the  reports  that  we  relied  on  in 
preparing  the  notice  of  proposed 
rulemaking,  since  we  cited  the  sources 
for  each  factual  statement  made  in  the 
notice.  Since  the  staff  did  not  prepare  a 
final  or  draft  report  on  the  study  begun 
in  1994,  the  document  sought  by  Sabre 
does  not  exist,  except  insofar  as  the 
notice  of  proposed  rulemaking  itself 
reflects  the  stafTs  study  and  analysis.  67 
FR  69369;  65  PR  45551,  45555,  July  24. 
2000.  We  will  base  our  final  decision  in 
this  proceeding  on  the  public  record 
and  the  material  cited  in  the  notice  of 
proposed  rulemaking. 

Amadeus  has  asked  us  to  place  in  the 
docket  the  source  materials  cited  by  the 
notice  of  proposed  rulemaking  so  that 
the  public  can  more  easily  prepare 
comments.  Amadeus  Reply  at  7-8.  We 
have  already  placed  in  the  docket  some 
of  that  material,  and  we  are  placing 
additional  cited  sources  in  the  docket. 

Issued  in  Washington,  DC  on  March  12, 
2003. 

Read  C.  Van  de  Water, , 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  03-6448  Filed  3-17-03;  8:45  am] 

BILUNG  CODE  401O-S2-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  174-1174;  FRL-7467-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  nUe. 

SUMMARY:  EPA  proposes  to  approve  an 

amendment  to  the  Missouri  State 
implementation  Plan  (SIP).  This 
amendment  pertains  to  the  revision  of 
two  Missouri  air  program  rules  which 
control  particulate  matter  emissions 
from  indirect  heating  sources  located  in 


the  Springfield-Greene  County  area  and 
the  out-state  area. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comhients  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
fix>m  the  remainder  of  the  rule.  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  17,2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency.  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City.  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  March  3.  2003. 
lames  B.  Gulliford, 

Regional  Administrator.  Region  7. 

|FR  Doc.  03-6306  Filed  3-17-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[M0 175-1175;  FRL-7467-7] 

Approval  arKi  Promulgation  of 
Implementation  Plana;  State  of 
Mlaaourl 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  an 
amendment  to  the  Missouri  State 


hnplementation  Plan  (SIP).  This 
amendment  pertains  to  the  revision  of  a 
Missouri  air  program  rule  which 
controls  volatile  organic  compound 
emissions  in  the  Kansas  City  area. 
In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.'Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  ' 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  17,  2003. 

ADDRESSES:  Comments  niay  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch.  901  North  5th 
Street.  Kansas  City.  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
nde  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  March  3.  2003. 
James  B.  Gulliford, 

Regional  Administrator,  Region  7. 

(FR  Doc.  03-6308  Filed  3-17-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  171-1171;  FRL-7467-8] 

Approval  and  Promulgation  of 
Implementation  Plana;  State  of 
Mlaaourl 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  an 
amendment  to  the  Missoiui  State 
Implementation  Plan  (SIP)  submitted  by 
the  state  of  Missouri.  This  revision 
pertains  to  the  rescission  of  two 
outdated  opacity  rules  for  the  Kansas 
City  and  St.  Louis  areas  and  the  revision 
of  die  state-wide  opacity  rule.  In  the 
final  rules  section  of  the  Federal 
Register,  EPA  is  approving  the  state's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  BPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  17,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Kaiser  at  (913)  551-7603. 

SUPPL£MENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  March  3,  2003. 
James  B.  Gulliford, 
Regional  Administrator,  Region  7. 
(FR  Doc.  03-6310  Filed  3-17-03;  8:45  am) 
BILUNG  CODE  6S60-50-P 


~l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  1 76-1 1 76;  FRL-7466-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

StiMMARY:  EPA  proposes  to  approve  an 
amendment  to  the  Missouri  State 
Implementation  Plan  (SIP)  submitted  by 
the  state  of  Missouri.  This  revision 
pertains  to  updating  the  state's  Air 
Quality  Index  (AQI)  rule  to  make  it 
consistent  with  the  Federal  rule.  The 
AQI  is  used  by  states  foe  daily  air 
quality  reporting  to  the  general  public. 
Approval  of  this  revision  will  ensiue 
consistency  between  the  state  and 
Federally-approved  rules,  and  ensure 
Federal  enforceability  of  the  revised 
state  rule.  In  the  final  rules  section  of 
the  Federal  Register,  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdravra  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
bom  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
April  17,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPI.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 


rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  March  3,  2003. 
James  B.  Gulliford, 
Regional  Administrator,  Region  7. 
(FR  Doc.  03-6312  Filed  3-17-03;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
[FRL-7468-8] 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  From  the  Savannah 
River  Site  Proposed  for  Disposal  at  the 
Waste  isolation  Pilot  Plant 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability;  opening 

of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA,  or  "we")  is  announcing 
the  availability  of,  and  soliciting  public 
comments  for  30  days  on.  Department  of 
Energy  (DOE)  documents  on  waste 
characterization  programs  applicable  to 
certain  transuranic  (TRU)  radioactive 
waste  at  the  Savannah  River  Site  (SRS) 
proposed  for  disposal  at  the  Waste 
Isolation  Pilot  Plant  (WIPP).  The 
dociunents  are  procedures  and  other 
materials  related  to  the  Central 
Characterization  Project  (CCP), 
established  by  DOE  to  augment  the 
ability  of  TRU  waste  sites  to 
characterize  and  certify  the  waste  in 
accordance  with  EPA's  WIPP 
Compliance  Criteria.  The  documents  are 
available  for  review  in  the  public 
dockets  listed  in  ADDRESSES.  We  will 
use  these  documents  to  evaluate  the 
CCP  activities  at  SRS  to  characterize 
SRS-generated  contact-handled  (CH) 
retrievably-stored  TRU  debris  waste 
during  an  inspection  conducted  the 
week  of  March  24.  2003.  The  purpose  of 
the  inspection  is  to  verify  that  the  CCP 
can  properly  characterize  SRS-generated 
contact-handled  (CH)  TRU  debris  waste, 
consistent  with  the  WIPP  Compliance 
Criteria  and  Condition  3  of  EPA's  final 
certification  decision  for  the  WIPP. 
DATES:  The  EPA  is  requesting  pubUc 
comment  on  these  dociunents. 
Comments  must  be  received  by  EPA's 
official  Air  Docket  on  or  before  April  17, 
2003. 

ADDRESSES:  Comments  should  be 
submitted  to:  Air  and  Radiation  Docket, 
Attn:  Docket  A-98-49.  EPA  Docket 
Center  (EPA/DC),  EPA  West,  Mail  Code 
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6102T.  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC,  20460. 

DOE  documents  related  to  the  CCP  are 
available  for  review  in  the  official  EPA 
Air  Docket  in  Washington.  DC,  Docket 
No.  A-98-49,  Category  II-A2.  and  at  the 
following  three  EPA  WIPP  informational 
docket  locations  in  New  Mexico:  In 
Carlsbad  at  the  Municipal  Library, 
hours:  Monday-Thursday,  10  a.m.-9 
p.m.,  Friday-Saturday.  10  a.m.-6  p.m., 
and  Sunday,  1  p.m.-5  p.m.;  in 
Albuquerque  at  the  Government 
Publications  Department.  General 
Library,  University  of  New  Mexico, 
hours:  veiry  by  semester;  and  in  Santa  Fe 
at  the  New  Mexico  State  Library,  hours: 
Monday-Friday,  9  a.m.-5  p.m. 

Copies  of  items  in  the  docket  may  be 
requested  by  writing  to  Docket  A-98— 49 
at  the  address  provided  above,  or  by 
calhng  (202)  566-1742.  As  provided  in 
EPA's  regulations  at  40  CFR  part  2,  and 
in  accordance  with  normal  EPA  docket 
procedures,  a  reasonable  fee  may  be 
charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rajani  D.  Joglekar,  Office  of  Radiation 
and  hidoor  Air,  (202)  564-9310,  or  call 
EPAs  24-hour,  toll-free  WIPP 
hiformation  Line,  1-800-331-WIPP.  or 
visit  our  Web  site  at  http:// 
www.epa.gov/radiation/wipp. 

SUPPLEMENTARY  INFORMATION: 

Background 

DOE  is  operating  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  by 
the  WIPP  Land  Withdrawal  Act  (LWA) 
of  1992  (Public  Law  102-579).  as 
amended  (Public  Law  104-201). 
transuranic  (TRU)  waste  consists  of 
materials  containing  elements  having 
atomic  numbers  greater  than  92  (with 
half-lives  greater  than  20  years),  in 
concentrations  greater  than  1 00 
nanocuries  of  alpha-emitting  TRU 
isotopes  per  gram  of  waste.  Much  of  the 
existing  TRU  waste  consists  of  items 
contaminated  during  the  production  of 
nuclear  weapons,  such  as  rags, 
equipment,  tools,  and  sludges. 

On  May  13, 1998,  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18, 1998,  63  FR  27354).  This 
decision  stated  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191. 
subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  conditions  that  (l)  prohibit 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LANL) 
until  the  EPA  determines  that  the  site 


has  established  and  executed  a  quality 
assurance  program,  in  accordance  with 
§§  194.22(a)(2)(i).  194.24(c)(3).  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  appendix  A  to  40  CFR  part  194);  and 
(2)  prohibit  shipment  of  TRU  waste  for 
disposal  at  WIPP  from  any  site  other 
than  LANL  until  the  EPA  has  approved 
the  procedures  developed  to  comply 
with  the  waste  characterization 
requirements  of  §  194.22(c)(4) 
(Condition  3  of  appendix  A  to  40  CFR 
part  194).  The  EPA's  approval  process 
for  waste  generator  sites  is  described  in 
§  194.8.  As  part  of  EPA's  decision- 
making process,  the  DOE  is  required  to 
submit  to  EPA  appropriate 
documentation  of  quality  assurance  and 
waste  characterization  programs  at  each 
DOE  waste  generator  site  seeking 
approval  for  shipment  of  TRU 
radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8,  EPA  will  place 
such  documentation  in  the  official  Air 
Docket  in  Washington,  DC,  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment. 

EPA  will  perform  an  inspection  of  the 
TRU  waste  characterization  activities 
performed  by  the  DOE's  Central 
Characterization  Project  (CCP)  staff  at 
the  Savannah  River  Site  (SRS)  in 
accordance  with  Condition  3  of  the 
WIPP  certification.  We  will  evaluate  the 
'adequacy,  implementation,  and 
effectiveness  of  the  CCP  technical 
activities  contracted  by  SRS  for 
characterization  of  the  disposal  of 
retrievably-stored  TRU  debris  waste  at 
the  WIPP.  The  overall  program 
adequacy  and  effectiveness  of  CCP 
documents  will  be  based  on  the 
following  DOE-provided  documents:  (1) 
CCP-PO-001— Revision  5.  2/05/03— 
CCP  Transiu'anic  Waste  Characterization 
Quality  Assurance  Project  Plan  and  (2) 
CCP-PO-002— Revision  5.  2/13/03— 
CCP  Transuranic  Waste  Certification 
Plan.  EPA  has  placed  these  DOE- 
provided  documents  pertinent  to  the 
SRS  inspection  in  the  public  docket 
described  in  ADDRESSES.  The  dociunents 
are  included  in  item  n-A2-43  in  Docket 
A-98-49.  In  accordance  with  40  CFR 
194.8.  EPA  is  providing  the  public  30 
days  to  conunent  on  these  documents. 
The  inspection  is  scheduled  to  take 
place  the  week  of  March  24.  2003. 

The  EPA  inspectors  at  SRS  will 
evaluate  the  quality  of  the  waste 
characterization  program  via  testing, 
interviews  of  WC  personnel,  review  of 
WC  procedures,  and  inspection  of  WC 
equipment  used  to  characterize 
retrievably-stored  debris  waste.  The 
inspection  will  focus  on  the  IQ3  NDA 
(Non-Destructive  Assay)  system  and  the 


AK  process  as  implemented  by  the  CCP 
at  SRS.  The  EPA  has  already  inspected 
and  approved  the  quality  assurance 
(QA)  program  at  SRS  regarding  the  CCP. 
This  inspection  was  conducted  in 
October  2002,  and  the  details  of  this 
inspection  can  be  foiuid  in  item  II-Al- 
41  in  Docket  A-98-49. 

If  EPA  determines  as  a  r^ult  of  the 
inspection  that  the  proposed  CCP  waste 
characterization  processes  and  programs 
used  at  SRS  adequately  control  the 
characterization  of  transuranic  waste, 
we  will  notify  DOE  by  letter  and  place 
the  letter  in  the  official  Air  Docket  in 
Washington,  DC,  as  well  as  in  the 
informational  docket  locations  in  New 
Mexico.  A  letter  of  approval  will  allow 
DOE  to  ship  transiuanic  waste  from  SRS 
to  the  WIPP.  The  EPA  will  not  make  a 
determination  of  compliance  prior  to 
the  inspection  br  before  the  30-day 
comment  period  has  closed. 

Information  on  the  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket,  Docket  No.  A-93-02  and  is 
available  for  review  in  Washington,  E)C, 
and  at  three  EPA  WIPP  informational 
docket  locations  in  New  Mexico.  The 
dockets  in  New  Mexico  contain  only 
major  items  from  the  official  Air  Docket 
in  Washington,  DC,  plus  those 
documents  added  to  the  official  Air 
Docket  since  the  October  1992 
enactment  of  the  WIPP  LWA. 

Dated:  March  11,2003. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc.  03-6462  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
P.D.030303D]    - 

Pacific  Rsiiery  Management  Council; 
Notice  of  Intent 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS); 
request  for  written  comments;  notice  of 
public  scoping  meetings. 

SUMMARY:  On  April  16,  2002,  NMFS  and 
the  Pacific  Fishery  Management  Council 
(Council)  announced  their  intent  to 
prepare  an  EIS  in  accordance  with  the 
National  Environmental  Policy  Act 


(NEPA)  of  1969  for  Amendment  16  to 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP).  The  FMP 
would  be  amended  to  establish 
procedxues  for  periodic  review  and 
revision  of  rebuilding  plans  and  to 
incorporate  rebuilding  plans  for 
overfished  groimdiish  species.  NMFS 
and  the  Coimcil  subsequently  decided 
to  prepare  two  (or  more)  separate 
analyses  for  these  actions.  Establishing 
procedures  for  reviewing  and  revising 
rebuilding  plans  is  not  anticipated  to 
result  in  significant  environmental 
impacts.  Therefore,  an  environmental 
assessment  (EA)  will  be  prepared  for 
those  procedural  actions,  which  will  be 
implemented  through  Amendment  16  to 
the  FMP.  An  EIS  will  then  be  prepared 
to  evaluate  the  environmental  impacts 
of  implementing  rebuilding  plans  for  at 
least  four  of  the  nine  species  currently 
declared  overfished  by  the  Secretary  of 
Commerce  pursuant  to  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

DATES:  A  public  scoping  meeting  on  the 
four  rebuilding  plans  EIS  is  scheduled 
for  Simday,  April  6,  2003,  from  3  p.m.- 
5  p.m.  in  conjunction  with  the  Council's 
April  7-11,  2003,  meeting  (see 
SUPPLEMENTARY  INFORMATION)  covering 
various  rebuilding-plan-related  issues. 
Written  comments  will  be  accepted  no 
later  than  5  p.m.,  local  time  on  May  30, 
2003.  After  this  date,  a  scoping 
responsiveness  summary  document, 
summarizing  the  pubUc's  issues  and 
alternatives  to  be  evaluated  in  the  EIS. 
will  be  drafted  and  made  available  on 
the  Coxmcil's  website 
{www.pcounciI.org)  or  by  request  bom 
the  address  below.  All  parties  present  at 
the  scoping  meeting  shall  be  mailed 
copies  of  the  scoping  responsiveness 
siunmary  document  once  it  is  prepared. 
ADDRESSES:  Written  comments  on  issues 
and  alternatives  for  the  four  rebuilding 
plans  EIS  should  be  sent  to  Dr.  Donald 
Mclsaac.  Pacific  Fishery  Management 
Coimcil.  7700  NE  Ambassador  Place. 
Suite  200,  Portland,  OR  97220. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  503-820-2299. 

Council  address:  Pacific  Fishery 
Management  Coimcil  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Matthew  Harrington,  NMFS,  Northwest 
Region.  206-526-4742;  fax:  206-526- 

6426  and  email: 
matthew.hanington@noaa.gov,  or  Kit 


Dahl.  Pacific  Fishery  Management 
Council,  503-820-8220  or  866-806- 
7204  (toll  free);  fax:  503-820-2299  and 
email:  kit.dahl@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS  and 
the  Council  published  a  notice  of  intent 
to  prepare  an  EIS  evaluating  groundfish 
rebuilding  plans  in  the  Federal  Register 
on  April  16,  2002.  (That  document 
contains  additional  background 
information  on  the  need  for  rebuilding 
plans.)  At  that  time,  NMFS  and  the 
Council  planned  to  prepare  a  single  EIS 
evaluating  the  effects  hi  two  sets  of 
alternatives  that  might  be  adopted  under 
a  single  amendment  (Amendment  16)  to 
the  Groundfish  FMP.  The  first  set  of 
alternatives  would  address  the  effects  of 
different  procedures  that  might  be 
followed  for  revising  rebuilding  plans. 
As  currently  developed,  these 
alternatives,  or  options,  cover:  (1)  the 
form  and  content  of  rebuilding  plans,  (2) 
procedures  for  periodic  review  of 
rebuilding  plans  (as  required  by  Section 
304(e)(7)  of  the  Magnuson-Stevens  Act 
at  16  U.S.C.  1854(e)(7)).  (3)  standards  for 
evaluating  stock  rebuilding  processes, 
and  (4)  procedures  that  would  be 
followed  in  the  event  that  an  overfished 
species  is  listed  under  the  Endangered 
Species  Act.  These  actions  are 
procedural,  establishing  a  framework  for 
the  adoption  of  rebuilding  plans.  As 
such,  no  significant  direct  or  indirect 
environmental  effects  are  anticipated. 
Environmental  effects  would  result  from 
the  adoption  of  rebuilding  measures 
subsequent  to  the  implementation  of 
this  procedural  framework.  Therefore, 
after  further  consideration,  NMFS  and 
the  Council  have  decided  to  evaluate 
these  procedural  options  in  a  separate 
EA  and  confine  the  EIS  analysis  to  the 
impacts  of  rebuilding-plan-related 
measures. 

The  EIS  will  now  evaluate  the 
environmental  impacts  stemming  from 
adoption  of  rebuilding  plans,  and  in 
particular,  the  management  targets  that 
will  be  used  to  determine  harvest  levels. 
These  target  parameters  include  the 
target  rebuilding  period,  the  fishing 
mortality  management  strategy  (e.g., 
constant  catch  versus  constant  fishing 
mortality  rate)  and  rates  associated  with 
the  strategy,  and  levels  of  probability  or 
risk  that  rebuilding  targets  will  be 
achieved.  Rebuilding  plans  for  at  least 
four  overfished  species  will  be 
evaluated,  with  darkblotched  rockfish. 
Pacific  ocean  perch,  lingcod,  and  canary 
rockfish  the  most  likely  species  for 
which  rebuilding  plans  would  be 
evaluated  in  this  EIS.  The  effects  of 


adopting  rebuilding  measures  for  the 
remaining  five  overfished  species 
(bocaccio  rockfish,  cowcod,  whiting, 
widow  rockfish,  and  yelloweye 
rockfish)  will  be  evaluated  in  one  or  --^_ 
more  subsequent  EISs  or  EAs. 

Scoping 

Because  of  the  change  in  approach 
described  above,  an  additional  public 
scoping  meeting  is  scheduled  for 
Sunday,  April  6,  2003,  from  3  p.m.  to 
5  p.m.  This  scoping  session  will 
coincide  with  the  Council  meeting  and 
will  occur  at  the  same  location,  the  Red 
Lion  at  The  Quay  Hotel,  100  Columbia 
St.,  Vancouver.  WA  98660  (360-694- 
8341).  Although  the  primary  purpose  of 
the  scoping  meeting  shall  be  to  obtain 
the  public's  comments  and  issues  with 
regards  to  the  four  rebuilding  plans  EIS. 
issues  related  to  the  rebuilding  plan 
adoption  framework  (subject  of  the  EA) 
and  rebuilding  measures  for  all 
overfished  species  (not  just  those 
species  that  will  be  covered  in  the  EIS 
noticed  here)  may  be  raised  at  this 
^  scoping  meeting.  These  other  comments 
will  be  used  to  formulate  the  scope  of 
those  particular  NEPA  documents. 
Likewise,  comments  raised  on  the  four 
rebuilding  plans  EIS  will  be  used  to 
focus  the  analysis  on  the  real  issues  and 
concerns  of  the  public  (40  CFR  part 
1500.5(d)  and  40  CFR  part  1501.7). 
Public  comment  also  may  be  made 
during  the  April  Council  meeting,  under 
the  agendum  wherein  the  Council  plans 
to  consider  these  proposed  actions.  The 
agenda  for  this  meeting  is  available  from 
the  Council  website  or  by  request  from 
Council  offices  (see  ADDRESSES),  once 
finalized. 

Written  comments  on  the  scope  of 
issues  and  alternatives  may  be 
submitted  as  described  under 
ADDRESSES. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary^ds 
should  be  directed  to  Ms.  Carolyn  Porter 
at  820-2280  at  least  5  days  prior  to  the 
meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  12,  2003. 
Richard  W.  Surdi. 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-6469  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Doc.  No.  FV-0»-376] 

FruK  and  Vegetable  Industry  Advisory 
Committee 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  purpose  of  this  notice  is 
to  notify  all  interested  parties  that  the 
Agricultural  Marketing  Service  (AMS) 
will  hold  a  Fruit  and  Vegetable  Industry 
Advisory  Committee  (Committee) 
meeting  that  is  open  to  the  public.  The 
U.S.  Department  of  Agriculture  (USDA) 
established  the  Committee  to  examine 
the  full  spectrum  of  issues  faced  by  the 
fruit  and  vegetable  industry  and  provide 
suggestions  and  ideas  to  the  Secretary  of 
Agriculture  on  how  USDA  can  tailor  its 
programs  to  meet  the  fruit  and  vegetable 
industry's  needs.  This  notice  sets  forth 
the  schedule  and  location  for  the 
meeting. 

DATES:  The  Committee  meeting,  which 
is  open  to  the  public,  will  be  held  on 
Tuesday,  April  1,  2003,  from  8  a.m.  to 
5:30  p.m. 

ADDRESSES:  The  Committee  meeting 
will  be  held  at  the  Sheraton  Reston 
Hotel.  11810  Sunrise  Valley  Drive, 
Reston.  Virginia  20191. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Keeney,  Deputy 
Administrator,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Room 
2077-S,  Stop  0235,  Washington,  DC 
20250-0235.  Telephone:  (202)  720- 
4722.  Facsimile:  (202)  720-0016.  E-mail: 
robert.keeney@usda.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  App.),  the  Secretary  of 
Agriculture  established  the  Committee 
to  examine  the  full  spectrum  of  issues 
faced  by  the  fruit  and  vegetable  industry 


4nd  to  provide  suggestions  and  ideas  to 
the  Secretary  on  how  USDA  can  tailor 
its  programs  to  meet  the  fruit  and 
vegetable  industry's  needs. 

The  Chairperson  of  the  Conunittee  is 
Maureen  Marshall  and  Vice-Chairperson 
is  Karen  Caplan.  AMS  Deputy 
Administrator  for  Fruit  and  Vegetable 
Programs,  Robert  C.  Keeney,  serves  as 
the  Committee's  Executive  Secretary 
and  Andrew  Hatch  as  the  Designated 
Federal  Official.  Representatives  from 
USDA  mission  areas  and  other 
government  agencies  affecting  the  fruit 
and  vegetable  industry  will  be  called 
upon  to  participate  in  the  Committee's 
meetings  as  determined  by  the 
Committee  Chairperson.  AMS  is  giving 
notice  of  the  committee  meeting  to  the 
public  so  that  they  may  wish  to  attend 
and  present  their  reconmiendations.  The 
meeting  is  scheduled  from  8  a.m.  to  5 
p.m.  on  Tuesday,  April  1,  2003,  at  the 
Sheraton  Reston  Hotel,  11810  Sunrise 
Valley  Drive,  Reston,  Virginia  20191. 

Topics  to  be  discussed  at  the  meeting 
will  include:  USDA  programs  that 
encourage  increased  consumption  of 
fruits  and  vegetables;  a  pilot  project  to 
increase  purchases  of  fresh  produce  for 
domestic  feeding  programs;  labor  issues; 
and  the  Good  Agricultural  Practices 
(GAP)  and  Good  Handling  Practices 
(GHP)  Audit  Program. 

Those  parties  that  wish  to  speak  at  the 
meeting  should  register  on  or  before 
March  30,  2003.  To  register  as  a  speaker 
or  attend  as  an  observer,  please  e-mail 
andrew.hatch@usda.gov  or  facsimile  to 
(202)  720-0016.  Registrants  should 
include  their  name,  address,  and 
daytime  telephone  number.  Depending 
on  the  number  of  registered  speakers, 
time  limits  may  be  imposed  on 
speakers.  Speakers  who  have  registered 
in  advance  will  be  given  priority. 

If  you  require  special 
accommodations,  such  as  a  sign 
language  interpreter,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  meeting  will 
be  recorded,  and  information  about 
obtaining  a  transcript  will  be  provided 
at  the  meeting. 

The  Secretary  of  Agriculture  has 
selected  a  diverse  group  of  members 
representing  a  broad  spectrum  of 
persons  interested  in  providing 
suggestions  and  ideas  on  how  USDA 
can  tailor  its  programs  to  meet  the  fruit 
and  vegetable  industry's  needs.  Equal 
opportunity  practices  were  considered 


in  all  appointments  to  the  Committee  in 
accordance  with  USDA  policies. 

Dated:  March  11,  2003. 
A.|.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

(PR  Doc.  03-6387  Filed  3-17^3;  8:45  am) 

BILUNQ  COOe  341(M)2-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.:  030123018-3018-01] 

RIN  0693-ZAS1 

Manufacturing  Extension  Partnership 
Program;  Availability  of  Funds 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

summary:  The  National  Institute  of  . 
Standards  and  Technology  invites 
proposals  from  qualified  organizations 
for  funding  projects  that  provide 
manufacturing  extension  services  to 
small-  and  medium-sized  manufacturers 
in  the  United  States.  These  projects  will 
establish  Manufacturing  Technology 
Centers  under  the  Manufacturing 
Extension  Partnership  (MEP)  Program. 

Proposals  are  invited  for  the 
expansion  of  manufacturing  extension 
service  capacity  within  three  discrete 
geographic  areas  in  the  United  States. 
The  first  area  encompasses  the  entirety 
of  the  state  of  Florida.  The  second  area 
encompasses  the  entirety  of  the  state  of 
Hawaii.  The  third  area  encompasses  the 
entirety  of  the  state  of  South  Dakota.  All 
organizations  meeting  the  eligibility 
requirements  provided  herein  are 
invited  to  submit  proposals.  As  these 
states  had  previous  MEP  centers, 
applicants  are  required  to  provide  66 
%%  or  more  of  the  operating  costs  for 
providing  these  manufacturing 
extension  services. 

DATES:  Proposals  must  be  received  no 
later  than  5  p.m.  Eastern  Daylight  Time 
on  May  19,  2003. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  and  two  (2)  copies  of 
their  proposal  along  with  a  Standard 
Form  424,  424-A,  and  424-B  (Rev  7/97), 
Form  CD-511  (Rev  7/91),  and  Form  CD- 
346  to  the  National  Institute  of 
Standards  and  Technology, 


Manufacturing  Extension  Partnership, 
100  Bureau  Drive,  Stop  4800,  Building 
301,  Room  ClOO,  Gaithersburg,  MD 
20899-4800.  Plainly  mark  on  the 
outside  of  the  package  that  it  contains 
a  manufacturing  extension  center 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  this 
announcement,  contact  Diane 
Henderson  of  the  Manufacturing 
Extension  Partnership  by  calling  (301) 
975-5020;  or  by  mailing  information 
requests  to  the  National  Institute  of 
Standards  and  Technology, 
Manufacturing  Extension  Partnership, 
100  Bureau  Drive,  Stop  4800,  Building 
301,  Room  ClOO,  Gaithersbvu^,  MD 
20899-4800.  Information  packets, 
which  include  background  materials  on 
MEP,  existing  centers  and  the  necessary 
application  forms,  should  be  requested 
via  a  one  page  fax  sent  to  (301)  963- 
6556.  Please  include  name, 
organization,  mailing  address,  telephone 
number,  and  fax  number  on  this  request. 
Information  is  also  available  on-line  at 
http://www.mep.nist.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  15  U.S.C.  278k,  as  implemented 
in  15  CFR  part  290. 

Catalog  of  Federal  Domestic  Assistance 
Name  and  Number 

The  catalog  nimiber  for  the  award  of 
Manufacttiring  Technology  Centers 
funds  in  the  Catalog  of  Federal  Domestic 
Assistance  is  11.611. 

Program  Description  and  ObjectiTes 

NIST  will  provide  assistance  for  the 
creation  and  support  of  manufacturing 
extension  centers.  The  objective  of  these 
centers  is  to  enhance  productivity, 
technological  performance,  and 
strengthen  the  global  competitiveness  of 
small-  and  medium-sized  U.S.-based 
manufacturing  firms. 

These  manufacturing  extension 
centers  will  become  part  of  the  MEP 
national  system  of  extension  service 
providers.  Currently,  the  MEP  national 
system  consists  of  over  400  centers  and 
field  offices  located  throughout  the 
,  United  States  and  Puerto  Rico. 
Information  regarding  MEP  and  these 
centers  is  provided  in  the  information 
packet  that  can  be  obtained  as  explained 
above  or  on-line  at  http:// 
www.mep.nist.gov. 

The  objective  of  the  projects  funded 
under  this  program  is  to  provide 
manufacturing  extension  services  to 
small-  and  medium-sized  manufacturers 
in  the  United  States.  These  services  are 
provided  through  the  coordinated 
efforts  of  a  regionally-based 
manufacturing  extension  center  and 


local  technology  resources.  The 
management  and  operational  structure 
of  the  manufacturing  extension  center  is 
not  prescribed,  but  should  be  based 
upon  the  characteristics  of  the 
manufacturers  in  the  region  and  locally 
available  resources.  The  center  should 
include  plans  for  integration  into  the 
MEP  national  system  and  linkages  to 
appropriate  national  resources. 

The  focus  of  the  center  is  to  provide 
those  manufacturing  extension  services 
required  by  the  small-  and  medium- 
sized  manufacturers  in  its  service  region 
using  the  most  cost  effective  sources  for 
those  services.  It  is  not  the  intent  of  this 
program  that  centers  perform  research 
and  development.  •  ' 

Funding  Availability 

It  is  anticipated  that  approximately  $4 
million  will  be  available  to  support 
manufacturing  extension  centers  imder 
this  aimouncement.  The  funding  level 
for  individual  awards  is  not  prescribed. 
The  funding  requested  by  the  applicant 
shoidd  be  cSrectly  related  to  the  level  of 
activity  of  the  center,  which  is  a 
function  of  the  nimiber  of  manufacturers 
in  the  designated  service  region,  and  to 
the  availability  of  applicant-provided 
cash  and  in-kfrid  contributions  to  be 
used  as  cost  share. 

Matching  Requirements 

A  cost  sharing  contribution  from  the 
applicant  is  required.  The  applicant 
must  provide  66%  %  or  more  of  the 
total  capital,  operating  and  maintenance 
.costs  for  the  center,  as  all  of  these  states 
have  had  previously  existing  MEP 
centers.  The  applicant's  share  of  the 
center  expenses  may  include  cash  and  , 
in-kind  contributions.  However,  at  least 
50%  of  the  applicant's  total  cost  share 
(cash  plus  in-kind)  must  be  in  cash.  The 
source  of  the  cost  share,  both  cash  and 
in-kind,  must  be  documented  in  the 
budget  submitted  in  the  proposal. 

Funding  Instrument 

The  formal  agreement  between  NIST 
and  a  successful  applicant  will  be  in  the 
form  of  a  cooperative  agreement.  Under 
this  agreement,  the  NIST  MEP  will  have 
substantial  interactions  with  the 
appUcant  in  planning  and  executing  this 
project.  This  will  include  the  following: 
— Assisting  in  developing  required 

plans. 
— Providing  access  to  standard 

manufacturing  extension  and  related 

tools. 
— Facilitating  partoering  with 

appropriate  organizations  both  within 

and  outside  of  the  MEP  national 

system. 
— Defining  measiu^s  for  evaluation  of 

performance. 


— ^Direct  involvement  in  helping  to 
understand,  define,  and  resolve 
problems  in  the  center's  operations. 

Eligibility  Criteria 

Manufacturing  extension  centers  must 
be  affiUated  with  a  U.S.-based  not-for- 
profit  institution  or  organization.  MEP 
interprets  not-for-profit  organizations  to 
include  imiversities  and  state  and  local 
governments.  Eligible  apj)licants  may  be 
consortia  of  non-profit  institutions. 
Existing  MEP  manufacturing  extension 
centers  are  eligible. 

Award  Period 

The  projects  awarded  under  this 
program  will  have  a  budget  and 
performance  period  of  one  year.  These 
projects  may  be  renewable  on  an  annual 
basis  subject  to  the  review  requirements 
described  in  15  CFR  290.8.  Renewal  of 
these  projects  shall  be  at  the  sole 
discretion  of  NIST  and  shall  be  based 
upon  satisfactory  performance,  priority 
of  the  need  for  the  s«vice,  existing 
legislative  authority,  and  availabiUty  of 
funds. 

Evaluation  Criteria 

All  qualified  proposals  will  be 
evaluated  and  rated  on  the  basis  of  the 
following  criteria  by  an  impartial  review 
panel.  Each  proposal  shotdd  address  all 
four  evaluation  criteria,  which  are 
assigned  equal  weighting. 

(1)  Identification  of  Target  Firms  in 
Proposed  Region.  Does  the  proposal 
define  an  appropriate  service  region 
with  a  large  enough  population  of  target 
firms  of  small-  and  medium-sized 
manufacturers  that  the  applicant 
understands  and  can  serve,  and  which 
is  not  presently  served  by  an  existing 
center? 

(i)  Market  Analysis.  Demonstrated 
imderstanding  of  the  service  region's 
manufacturing  base,  including  business 
size,  industry  types,  product  mix,  and 
technology  requirements. 

(ii)  Geogmphical  Location.  Physical 
size,  concentration  of  industry,  and 
economic  significance  of  the  service  •--= 
region's  manufactiuing  base. 
Geographical  diversity  of  the  centers 
will  be  a  factor  in  evaluation  of 
proposals;  a  proposal  for  a  center 
located  near  an  existing  center  may  be 
considered  only  if  the  proposal  is 
unusually  strong  and  the  population  of 
manufacturers  and  the  technology  to  be 
addressed  justify  it. 

(2)  Technology  Resources.  Does  the 
proposal  assure  strength  in  technical 
personnel  and  programmatic  resources, 
full-time  staff,  facilities,  equipment,  and 
linkages  to  external  sources  of 
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technology  to  develop  and  transfer 
technologies  related  to  NIST  research 
results  and  expertise  in  the  technical 
areas  noted  in  the  MEP  regulations 
found  at  15  CFR  part  290? 

(3)  Technology  Delivery  Mechanisms. 
Does  the  proposal  clearly  and  sharply 
define  an  effective  methodology  for 
delivering  advanced  manufacturing 
technology  to  small-  and  medium-sized 
manufacturers? 

(i)  Linkages.  Development  of  effective 
partnerships  or  linkages  to  third  parties 
such  as  industry,  universities,  nonprofit 
economic  organizations,  and  state 
governments  who  will  amplify  the 
center's  technology  delivery  to  reach  a 
large  number  of  clients  in  its  service 
region. 

(ii)  Program  Leverage.  Provision  of  an 
effective  strategy  to  amplify  the  center's 
technology  delivery  approaches  to 
achieve  the  proposed  objectives  as 
described  in  15  CFR  290.3(e). 

(4)  Management  and  Financial  Plan. 
Does  the  proposal  define  a  management 
structure  and  assure  management 
personnel  to  carry  out  development  and 
operation  of  an  effective  center? 

(i)  Organizational  Structure. 
Completeness  and  appropriateness  of 
the  organizational  structure,  and  its 
focus  on  the  mission  of  the  center. 
Assurance  of  full-time  top  management 
of  the  center. 

(ii)  Program  Management. 
Effectiveness  of  the  planned 
methodology  of  program  management. 

(iii)  Internal  Evaluation.  Effectiveness 
of  the  planned  continuous  internal 
evaluation  of  program  activities. 

(iv)  Plans  for  Financial  Matching. 
Demonstrated  stability  and  duration  of 
the  applicants  funding  commitments  as 
well  as  the  percentage  of  operating  and 
capital  costs  guaranteed  by  the 
applicant.  Identification  of  matching 
fund  sources  and  the  general  terms  of 
the  funding  commitments. 

(v)  Budget.  Suitability  and  focus  of  the 
applicant's  detailed  one-year  budget  and 
budget  outline  for  years  2-5  and 
beyond. 

Proposal  Selection  Process 

Proposal  evaluation  and  selection  will 
consist  of  four  principal  phases: 
proposal  qualification,  proposal  review, 
site  visits  and  award  determination. 

a.  Proposal  Qualification 

All  proposals  will  be  reviewed  by 
NIST  to  assure  compliance  with  the 
proposal  content  as  described  in  15  CFR 
290.5  and  other  basic  provisions  of  this 
notice.  Proposals  that  satisfy  these 
requirements  will  be  designated  as 
qualified  proposals.  Non-qualified 


proposals  will  not  be  evaluated  and  will 
be  returned  to  the  applicant. 

b.  Proposal  Review 

NIST  will  appoint  an  evaluation 
panel,  consisting  of  one  non-Federal 
Government  employee  and  at  least  two 
Federal  Government  employees,  to 
conduct  an  independent  and  objective 
review  and  evaluation  of  all  qualified 
proposals  in  accordance  with  the 
evaluation  criteria  set  forth  in  this 
notice.  Based  upon  this  review,  the 
panel  will  deliberate,  and  each  panelist 
will  assign  a  numeric  score  based  on  the 
evaluation  criteria.  Proposals  with  an 
average  score  of  70  or  higher  will  be 
deemed  finalists  and  will  receive  site 
visits. 

c.  Site  Visits 

Finalists  will  be  notified  and  a  day, 
time,  and  location  for  a  site  visit  will  be 
established.  The  panel  will  review 
finalists  again  on  site,  based  on  the 
evaluation  criteria.  Subsequently,  the 
panel  will  deliberate  again,  and  each 
panelist  may  revise  his  or  her  numeric 
scores  based  on  the  evaluation  criteria, 
assessing  equal  weight  to  each  of  the 
four  criteria.  Proposals  are  then  ranked 
based  on  the  sum  of  the  panelists'  final 
numeric  scores.  The  ranked  proposals 
are  then  submitted  to  the  Director  of 
NIST  or  the  Director  of  the  NIST  MEP 
Program  for  final  award 
recommendation  to  the  NIST  Grants 
Officer. 

d.  Award  Determination 

The  Director  of  NIST  or  the  Director 
of  the  NIST  MEP  Program  shall  make 
final  recommendation  of  whether  an 
award  should  be  made  to  the  proposing 
organization  based  on  a  review  of  the 
panel's  adherence  to  program  objectives 
and  program  procedures  and  the 
availability  of  fund$.  The  final  approval 
of  the  selected  applications  and  award 
of  cooperative  agreements  will  be  made 
by  the  NIST  Grants  Officer  based  on 
compliance  with  program  requirements 
and  whether  the  recommended 
applicants  appear  competently 
managed,  responsible,  and  committed  to 
achieving  project  objectives.  The 
decision  of  the  Grants  Officer  is  final. 

Application  Forms  and  Kit 

The  proposal  must,  at  a  minimum, 
include  the  following: 

A.  An  executive  summary  of  the 
proposed  project,  consistent  with  the 
Evaluation  Criteria  stated  in  this  notice. 

B.  A  description  of  the  proposed 
project,  sufficient  to  permit  evaluation 
of  the  proposal,  in  accordance  with  the 
proposal  Evaluation  Criteria  stated  in 
this  notice. 


C.  A  detailed  budget  for  the  proposed 
project  that  breaks  out  all  expenses  for 
year  1  of  operation  and  identifies  all 
sources  of  funds  to  pay  these  expenses. 

D.  A  budget  outline  for  annual  costs 
and  sources  of  funds  for  potential  years 
2  through  5  and  beyond.  It  is  expected, 
especially  for  newly  created  centers, 
that  year  one  costs  are  lower  because  of 
a  ramp-up  of  operations  from  start-up  to 
the  point  where  the  center  is  fully 
operational  and  services  are  being 
provided.  If  such  a  ramp-up  of 
operations  is  to  occur,  this  should  be 
reflected  in  the  budget  outline  for  years 
2  through  5  and  beyond.  A  detailed 
budget  and  budget  narrative  will  be 
required  prior  to  each  of  years  2  through 
5. 

E.  A  description  of  the  qualifications 
of  key  personnel  who  will  be  assigned 
to  work  on  the  proposed  project. 

F.  A  statement  of  work  that  discusses 
the  specific  tasks  to  be  carried  out, 
including  a  schedule  of  measurable 
events  and  milestones. 

G.  A  Standard  Form  (SF)  424,  424-A, 
and  424-B  (Rev  7/97)  prescribed  by  15 
CFR  part  14  (OMB  Circular  A-110), 
Form  CD-511,  Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying, 
and  Form  CD-346.  Applicant  For 
Funding  Assistance  (Name  Check).  The 
SF  424  and  CD  series  of  forms  will  not 
be  considered  part  of  the  page  count  of 
the  proposal. 

In  addition,  the  proposal  must  contain 
the  requirements  identified  in  15  CFR 
290.5(a)(3),  which  are: 

A.  A  plan  for  the  allocation  of 
intellectual  property  rights  associated 
with  any  invention  or  copyright  which 
may  result  from  the  involvement  in  the 
Center's  technology  transfer  or  research 
activities  consistent  with  the  conditions 
of  15  CFR  290.9. 

B.  A  statement  that  provides  adequate 
assurances  that  the  host  organization 
will  contribute  the  required  cost  share. 
(Although  the  MEP  regulation,  15  CFR 
290.5(a)(3)(ii),  states  that  appUcants 
should  provide  evidence  that  the 
proposed  Center  will  be  self-supporting 
after  six  years,  this  requirement  is  no 
longer  in  effect,  as  indicated  above.) 

C.  A  statement  describing  linkages  to 
industry,  government,  and  educational 
organizations  within  its  service  region. 

D.  A  statement  defining  the  initial 
service  region  including  a  statement  of 
the  constituency  to  be  served  and  the 
level  of  service  to  be  provided,  as  well 
as  outyear  plans. 

E.  A  statement  agreeing  to  focus  the 
mission  of  the  Center  on  technology 
transfer  activities  and  not  to  exclude 
companies  based  on  state  boundaries. 
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F.  A  proposed  plan  for  the  aimual 
evaluation  of  the  success  of  the  Center 
by  the  Program,  including  appropriate 
criteria  for  consideration,  and  weighting 
of  those  criteria. 

G.  A  plan  to  focus  the  Center's 
technology  emphasis  on  areas  consistent 
with  NIST  technology  research 
programs  and  organizational  expertise. 

R  A  description  of  the  planned 
Center  sufficient  to  permit  NIST  to 
evaluate  the  proposal  in  accordance 
with  15  CFR  290.6. 

The  proposal  must  not  exceed  25 
typewritten  pages  in  length.  The 
proposal  must  contain  both  technical 
and  cost  information.  The  proposal  page 
count  shall  include  every  page, 
including  pages  that  contain  words, 
table  of  contents,  executive  summary, 
management  information  and 
qualifications,  resumes,  figures,  tables, 
and  pictures.  All  proposals  shall  be 
printed  such  that  pages  are  single-sided, 
with  no  more  than  fifty-five  (55)  lines 
per  page.  Use  21.6  x  27.9  cm  (SVa"  x  11"! 
paper  or  A4  metric  paper.  Use  an  easy- 
to-read  font  of  not  more  than  about  5 
characters  per  cm  (fixed  pitch  font  of  12 
or  fewer  characters  per  inch  or 
proportional  font  of  point  size  10  or 
larger).  Smaller  type  may  be  used  in 
figures  and  tables,  but  must  be  clearly 
legible.  Margins  on  all  sides  (top, 
bottom,  left  and  right)  must  be  at  least 
2.5  cm.  (1"1.  The  applicant  may  submit 
a  separately  bound  docimient  of 
appendices  containing  other  supporting 
information.  The  proposal  should  be 
self-contained  and  not  rely  on  the 
appendices  for  meeting  criteria.  Excess 
pages  in  the  proposal  will  not  be 
considered  in  the  evaluation. 
AppUcants  must  submit  one  signed 
original  plus  two  (2)  copies  of  the 
proposal. 

Additional  Information 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917)  ,  as 
amended  by  the  Federal  Register  notice 
published  on  October  30,  2002  (67  FR 
66109),  are  appUcable  to  this 
solicitation. 

Where  Web  sites  are  referenced 
within  this  notice,  those  who  do  not 
have  access  to  the  Internet  websites  may 
contact  the  appropriate  Program  official 
to  obtain  information. 

Unsuccessful  Applications: 
Unsuccessful  applicants  will  be  held  in 
the  Program  Office  for  two  years  and 
then  destroyed. 

Fees  and/or  Profit:  It  is  not  the  intent 
of  NIST  to  pay  fee  or  profit  for  any  of 
the  financial  assistance  awards  that  may 


be  issued  pursuant  to  this 
annoimcement. 

Automated  Standardized  Application 
for  Payment  System  (ASAP):  The 
Department  of  Commerce  is  using  the 
Department  of  Treasury's  ASAP.  In 
order  to  receive  pa5mientS  for  services 
imder  these  awards,  recipients  will  be 
required  to  register  with  the  Department 
of  Treasury  and  indicate  whether  or  not 
they  will  use  the  on-line  or  voice 
response  method  of  withdrawing  funds 
from  their  ASAP  established  accounts. 
More  information  regarding  ASAP  can 
be  found  on-line  at  http:// 
www.fms.treas.gov/asap/index.html. 

Paperwork  Reduction  Act:  The 
standard  forms  in  the  application  kit 
involve  collections  of  information 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424,  424A, 
424B.  SF-LLL,  and  CD-346  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  respective 
Control  Numbers  0348-0043,  0348- 
0044,  0348-0040,  0348-0046,  and  0605- 
0001. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with^  a  collection  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Nimiber. 

Classification:  This  funding  notice 
was  determined  to  be  "not  significant" 
for  purposes  of  Executive  Order  12866. 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Applications  under  these  programs 
are  not  subject  to  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs." 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice,  5 
U.S.C.  601  et  seq. 

Dated:  March  11,  2003. 
Karen  H.  Brown, 
Deputy  Director,  NIST. 
(FR  Doc.  03-6349  Filed  3-17-03;  8:45  am] 
BIUJNG  CODE  3S10-1»-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

p.D.  0227d3A] 

Endangered  and  Threatened  Species; 
Taice  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  appUcation  for 

scientific  research  permits  (1415  and 

1419)  and  request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for 
scientific  research  fitjm  U.S.  Fish  and 
Wildlife  Service  (USFWS)  in 
Sacramento,  CA  (1415)  and  California 
Departments  of  Fish  and  Game  and 
Water  Resources  (CDFG/CDWR)  in 
Oroville  and  Sacramento,  CA  (1419). 
These  permits  would  affect  three 
Evolutionarily  Significant  Units  (ESUs) 
of  salmonids  identified  in  the 
SUPPLEMENTARY  INFORMATION 
section  below.  This  document  serves  to 
notify  the  public  of  the  availabifity  of 
the  permit  appUcations  for  review  and 
comment. 

DATES:  Written  comments  on  the  permit 
applications  must  be  received  at  the 
'  appropriate  address  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
Standard  Time  on  April  1 7,  2003. 
ADDRESSES:  Written  comments  on  this 
request  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Conmients  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  request. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet.  The 
applications  and  related  documents  are 
available  for  review,  by  appointment. 
Fori>ermits  1415  and  1419:  Protected 
Resources  Division,  NMFS,  650  Capitol 
Mall,  Suite  8-300,  Sacramento,  CA 
95814  (ph:  916-930-3600,  fax:  916- 
930-3629).  Documents  may  also  be 
reviewed  by  appointment  in  the  Office 
of  Protected  Resources,  F/PR3,  NMFS, 
1315  East-West  Highway.  Silver  Spring, 
MD  20910  3226  (301  713  1401). 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Rosalie  del  Rosario  at  phone  number 
916-930-3600,  or  e-mail: 
Rosalie.delRosario@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
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(1)  are  applied  for  in  good  faith:  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  3  federally 
listed  salmonid  ESUs:  endangered 
Sacramento  River  Winter-run  Chinook 
salmon  (Oncorhynchus  tshawytscha), 
threatened  Central  Valley  spring-nm 
Chinook  salmon  (O.  tshawytscha),  and 
threatened  Central  Valley  steelhead  (O. 
my  kiss). 

New  Applications  Received 

USFWS  requests  a  5-year  permit  to 
conduct  monitoring  and  research  on 
Sacramento  River  winter-run  Chinook 
salmon,  Central  Valley  spring-nui 
Chinook  salmon,  and  Central  Valley 
steelhead  throughout  the  Central  Valley 
of  California. 

CDFG/CDWR  requests  a  1-year  permit 
to  extend  normal  Hsh  ladder  operations 
at  the  Feather  River  Hatchery  to  allow 
for  additional  genetic,  life  history,  and 
population  assessments  of  wild  and 
hatchery  adult  Central  Valley  spring-run 
Chinook  salmon  and  Central  Valiey 
steelhead  in  the  Feather  River. 

Dated:  March  12.  2003. 
Barbara  Schroeder, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  03-6470  Filed  3-17-03;  8:45  am] 
MLUNG  COOe  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospfieric 
Administration 

[1.0.  031003E1 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  hold  public 
meetings. 

DATES:  The  meetings  will  be  held  on 
Monday.  March  31,  2003  through 
Tuesday,  April  8.  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel,  500  W  3rd 
Avenue,  Anchorage,  AK  99501 . 

Council  address:  North  Pacific 
Fishery  Management  Council.  605  W. 
4th  Ave.,  Suite  306,  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
Council's  Advisory  Panel  will  begin  at 
8  a.m.,  Monday,  March  31  and  continue 
through  Saturday,  April  5.  2003.  The 
Scientific  and  Statistical  Committee  will 
begin  at  8  a.m.  on  Monday,  March  31, 
and  continue  through  Wednesday,  April 
2.  2003. 

The  Council  will  begin  its  plenary 
session  at  8  a.m.  on  Wednesday,  April 
2  continuing  through  Tuesday  April  8th. 
All  meetings  are  open  to  the  public 
except  executive  sessions. 

Council  Plenary  Session:  The  agenda 
for  the  Council's  plenary  session  will 
include  the  following  issues.  The 
Council  may  take  appropriate  action  on 
any  of  the  issues  identified. 

1.  Reports 

(a)  Executive  Director's  Report 

(b)  NMFS  Management  Report 

(c)  Alaska  Department  of  Fish  &Game 
(ADF&G)  Management  Report 

(d)  Coast  Guard  Report 

(e)  U.S.  Fish  &Wildlife  Report     ' 

2.  Gulf  of  Alaska  Rationalization 
(GOA):  Receive  draft  analytical  outline, 
refine  Alternatives  as  necessary. 

3.  Crab  Rationalization:  (a)  Receive 
Committee  reports  and  finalize  action 
on  trailing  amendments;  (b)  Department 
of  Justice  opinion  on  anti-trust  issues. 

4.  Steller  Sea  Lion  (SSL)  Issues:  (a) 
Review  draft  response  to  Biological 
Opinion  (BiOp)  remand;  (b)  National 


Academy  of  Science  SSL  Report  - 
Schedule  discussion  for  future  action: 
(c)  Report  on  Aleutian  Island  pollock 
closure  analysis. 

5.  Essential  Fish  Habitat  (EFH): 
Receive  progress  report  on 
Environmental  Impact  Statement  (EIS) 
development,  objectives,  and  research 
plan. 

6.  Programmatic  Groundfish 
Supplemental  Environmental  Impact 
Statement  (PGSEIS):  Receive  progress 
report. 

7.  Bering  Sea/ Aleutian  Island  (BSAI) 
Pacific  Cod  Allocation:  Initial  review  of 
Amendment  77  (allocations  among  fixed 
gear  components). 

8.  Improved  Retention/Improved 
Utilisation  (IR/IU):  (a)  Review  proposal 
for  Trailing  Amendment  A  (multi- 
species  head  &  Gut  (H&G)  co-ops),  and 
associated  allocation  issues;  (b)  Initial 
review  of  Trailing  Amendment  C 
(minimum  retention  standards);  (c) 
Final  review  of  Trailing  Amendment  D 
(5%  exemption);  and  (d)  Discussion  of 
relationship  of  Amendment  A  &  C. 

9.  Observer  Program:  Review  timeline 
and  analytical  outline  for  restructuring 
observer  program. 

10.  Halibut  Subsistence:  (a)  Final 
action  on  Ninilchik  inclusion;  (b)  Report 
on  other  potentially  eligible 
communities. 

11.  Community  Development  Quota 
(CDQ)  Program:  Final  action  on  "other 
species"  exemption 

12.  Groundfish  Issues:  (a)  Discuss 
future  actions  resulting  from  F40 
Report;  (b)  Receive  progress  report  on 
rockfish/non-target  species 
management;  (c)  Review  status  of  TAC- 
setting  amendment  package;  (d)  Review 
request(s)  for  Experimental  Fishing 
Permits  (halibut  donation  and  salmon 
excluder  device):  (e)  Recommend  VIP 
rates  for  latter  half  of  2003;  (f)  SSC 
comments  on  National  Standards  1 
guidelines;  and  (g)  Review  research 
priorities. 

13.  Staff  Tasking:  Review  tasking  and 
committees  and  provide  direction  to 
staff. 

14.  Other  Business. 

Scientific  and  Statistical  Committee 
(SSC):  The  SSC  agenda  will  include  the 
following  issues: 

1.  C-1  GOA  Rationalization 

2.  C-3  Steller  Sea  Lion 

3.  C-4  Essential  Fish  Habitat 

4.  C-5  PGSEIS 

5.  C-6  BSAI  Cod  Allocation 

6.  C-7  IR/IU 

7.  C-8  Observer  Program 

8.  D-1  Groundfish  Issues 
Advisory  Panel:  The  Advisory  Panel 

will  address  the  same  agenda  issues  as 
the  Council. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
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before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  these  issues  may  not  be  the  subject 
of  formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act.  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  March  13,  2003. 
Peter  H.  Fricke, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-6472  Filed  3-17-03;  8:45  am] 

BHJJNGCOOE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Under  Secretary  of 

Defense  (Personnel  and  Readiness). 

DoD. 

ACTION:  Notice. 

In  comphance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  May  19.  2003. 


ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness)/ 
Military  Community  and  Family  Policy/ 
Educational  Opportunities  Directorate, 
ATTN:  Robin  Robinson,  4000  Defense 
Pentagon,  Rm  3A119.  Washington.  DC 
20301-4000. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
Ms.  Robin  Robinson  at  (703)  602-4949 
X119. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Application  for 
Department  of  Defense  Impact  Aid  for 
Children  with  Severe  disability.  SC 
Form  816  and  SD  Form  816C.  OMB 
Control  Number  0704-0425. 

Needs  and  Uses:  Department  of   • 
Defense  funds  are  authorized  for  local 
educational  agencies  (LEA)s  that 
educate  military  dependent  students 
with  severe  disabilities  and  meet  certain 
criteria.  Eligible  LEAs  are  determined  by 
their  responses  to  the  U.S.  Department 
of  Education  (ED)  from  information  they 
submitted  on  children  with  disabilities, 
when  they  completed  the  Impact 
Program  form  for  the  Department  of 
Education.  This  application  will  be 
requested  of  LEAs  who  educate  military 
dependent  students  with  disabilities. 
who  have  been  deemed  eligible  for  the 
U.S.  Department  of  Education  Impact 
Aid  program,  to  determine  if  they  meet 
the  criteria  to  receive  additional  funds 
from  the  Department  of  Defense  due  to 
high  special  education  costs  of  the 
military  dependents  with  severe 
disabilities  that  they  serve. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Annual  Burden  Hours:  400. 

Number  of  Respondents:  50. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  400. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Sunmiary  of  Information  Collection 

The  National  Defense  Authorization 
Act  for  Fiscal  Year  2001.  Pub.  L.  106-. 
398,  section  363,  authorizes  the 
Secretary  of  Defense  to  make  payments 
to  each  local  educational  agency  (LEA) 
eligible  to  rpceive  a  payment  for  a 
qualifying  military  dependent  child.  In 
order  for  a  local  education  agency  (LEA) 
to  be  determined  eligible  to  receive  a 
payment  for  costs  incurred  in  providing 
a  free  appropriate  public  education  to 
each  military  child  (as  described  in 


subparagraph  (A)(ii),  (B)p)(i)  or  (D)(ii) 
of  section  8003(a)(1)  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
(20  U.S.C.  7703(a)(1)).  the  LEA  must 
provide  educational  and  related  services 
to  two  or  more  children  with  severe 
disabilities,  and  satisfy  certain  criteria. 
Payments  wall  be  made  by  the 
Department  of  Defense  to  LEAs  only  on 
behalf  of  each  such  child  whose 
individual  educational  or  related 
services  cost  exceeds  either  (a)  five 
times  the  national  or  State  average  per 
pupil  expenditure  (whichever  is  lower) 
for  an  out-of-district  special  education 
(SPED)  program,  or  (b)  three  times  the 
State  average  per  pupil  expenditure  for 
SPED  programs  offered  by  the  district  or 
within  the  district  boundaries. 

The  Application  for  Department  of 
Defense  Impact  Aid  for  Children  with 
Severe  Disabilities,  SC  Form  816  and  SC 
Form  816C,  provides  the  format  for 
eUgible  LEAs  to  give  submit  information 
on  high  costs  of  educating  military 
dependent  children  with  severe 
disabilities.  When  the  appropriate 
information  is  received,  the  Department 
of  Defense  will  be  able  to  determine 
eligibility  and  calculate  payments  ior 
eligible  LEAs  who  have  high  costs  for 
educating  military  dependent  children 
with  severe  disabilities. 

Dated:  March  10.  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-6379  Filed  3-17-03;  8:45  am] 

BILUNG  COOE  S001-0e-« 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  April  17,  2003. 

Title,  Form  Number,  and  OMB 
Number:  Department  of  Defense  (DoD) 
Request  for  Personnel  Security 
Investigations;  DD  Form  1879;  OMB 
Number  0704-0384. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents  r32,16A. 

Responses  per  Respondent:  1. 

Annual  Responses:  32,164. 

Average  Burden  Per  Response:  15 
minutes. 


12896 


Federal  Register/ Vol.  68,  NIo.  52 /Tuesday,  March  18,  2003 /Notices 


Federal  Register / Vol.  68.  No.  52 /Tuesday,  March  18,  2003 /Notices 


12897 


Annua]  Burden  Hours:  8,041 . 

Needs  and  Uses:  This  information 
collection  is  necessary  to  solicit 
minimal  personal  and  investigative 
information  that  will  become  part  of  a 
security  clearance  investigation.  The 
form,  is  used  to  transmit  requests  for 
security  clearance  investigations  for 
access  to  classified  information  or 
employment  in  sensitive  positions.  The 
DD  Form  1879  will  be  used  by  DoD 
civilians  and  military  personnel  in  DoD 
Component  seciu'ity  offices  and 
contractor  facility  security  officers  to 
request  a  Single  Scope  Background 
Investigation  (SSBI).  National  Agency 
Check  with  Local  Agency  Checks  and 
Credits  (NACLC),  SSBI  Peridic 
Reinvestigation  (PR)  or  Special 
Investigative  Inquiry. 

Affected  Public:  Individuals  or 
Households;  Business  or  Other  For- 
Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  Room 
10235,  New  Executive  Office  Building, 
Washington.  DC  20503. 

DoD  Cleamnce  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  M&rch  10.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-6380  Filed  3-17-03;  8:45  am] 
BILUNO  CODE  S001-OC-M 


DEPARTMENT  OF  DEFENSE 

Offlca  of  the  Secretary  of  Defense; 
Meeting  of  ttie  DoD  Advisory  Group  on 
Electron  Devices 

agency:  Advisory  Group  on  Electron 
Devices,  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Eleotron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Monday,  March  31,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Tampa,  211  North 
Tampa  Street,  Tampa,  FL  33602. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Carr.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  Acquisition,  Technology  and 
Logistics  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDRfitE  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  92-463,  as  amended,  (5  U.S.C. 
App.  section  10(d)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c){l).  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  March  10.  2003. 
Patricia  L.  Toppings, 

Alternate,  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  03-6381  Filed  3-17-03;  8:45  am) 
MLUNO  cooe  S001-0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  tlie  DOD  Advisory  Group  on 
Electron  Devices,  DOD. 

AGENCY:  Advisory  Group  on  Electron 
Devices,  Department  of  Defense. 

action:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
1530.  Wednesday,  April  2,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Tampa,  211  North 
Tampa  Street,  Tampa.  FL  33602. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Cox.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 


Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology 
and  Logistics  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  the  Military 
Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industiy.  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  92-463,  as  amended,  (5  U.S.C. 
App.  section  10(d))  it  has  been- 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  March  10.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  03-6382  Filed  3-17-03;  8:45  am] 

mUJNG  COOE  S001-0S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Change  In  Meeting  Date  of  the  DOD 
AdvlMry  Group  on  Electron  Devices 

AGENCY:  Advisory  Group  on  Electron 
Devices,  Department  of  Defense. 
ACTION:  Notice. 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will>be  held  at 
1300,  Tuesday,  April  1,  2003. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Tampa,  211  North 
Tampa  Street,  Tampa,  FL  33602.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Elise  Rabin.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 


Foiu-,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology 
and  Logistics  to  the  Director  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E,  to  the  Director 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective 
research  and  development  program  in 
the  field  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industiy,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  92-463.  as  amended,  (5  U.S.C. 
App.  section  10(d)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  March  10.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-6383  Filed  3-17-03;  8:45  am) 

BHJJNGCOOe  5001-OS-M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Notice  of  Solicitation  for  Cooperathm 
Agreement  Applications 

AGENCY:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Aimouncement  of  solicitation 

for  cost  sharing  cooperation  agreement 

applications. 

SUMMARY:  The  Defense  Logistics  Agency 
(DLA)  has  issued  a  solicitation  for 
cooperative  agreement  applications 
(SCAA)  to  assist  State  and  local 
governments  and  others  nonprofit 
eligible  entities  in  establishing  or 
maintaining  procurement  technical 
assistance  centers  (PTACs)  as 
authorized  by  10  U.S.C.  chapter  142. 
These  centers  help  business  firms 
market  their  products  and  services  to 
the  Department  of  Defense  (DoD),  other 
Federal  agencies,  and  State  and/or  local 
government  agencies.  This  solicitation 


applies  to  all  applications  firom  all 
eligible  entities,  including  Indian 
Economic  Enterprises  and  Indian  Tribal 
Organizations.  This  solicitation  will 
govern  the  submission  of  applications 
for  calendar  years  2003  through  2007. 
inclusive.  The  closing  date  for  the 
submission  of  applications  is  May  6, 
2003. 

On  December  13,  2002,  a  notice  was 
published  in  the  Federal  Register 
announcing  that  DLA  intended  to  issue 
a  SCAA  and  made  available  a  draft 
SCAA  for  review  and  comment.  In 
response  to  several  comments  received, 
DLA  subsequently  revised  the  SCAA 
and  issued  a  second  notice  that  was 
published  in  the  February  14,  2003, 
Federal  Register  which  made  available 
the  revised  SCAA  for  review  and 
comment.  No  significant  comments 
were  received.  Consequently,  only 
minor  additional  editorial  changes  have 
been  made  to  the  draft  SCAA,  which 
DLA  has  now  issued  as  a  final  SCAA. 

The  final  SCAA  is  available  on  the 
Internet  Web  site:  http://www.dla.mil/ 
db/scaa2003.pdf 

Printed  copies  are  not  available  for 
distribution. 

EUgible  entities  may  only  submit  an 
application  as  outlined  in  section  IV  of 
the  SCAA.  To  submit  an  application  and 
to  receive  an  award,  eligible  entities 
must  be  registered  in  the  Central 
Contractor  Registration  (CCR)  and  have 
a  Commercial  and  Government  Entity 
(CAGE)  Code.  Registration  can  be 
accomplished  online  at 
http:ivww.ccr.gov.  Upon  completion  and 
acceptance  of  the  registration 
information,  the  CCR  system  will 
provide  a  CAGE  Code. 

In  order  to  comply  with  the  electronic 
portion  of  the  submission,  applicants 
must  obtain  a  lo^^  accoimt  and 
password  from  DLA.  To  obtain  these, 
applicants  must  furnish  the  Grants 
Officer  written  evidence  that  they  meet 
the  criteria  of  an  eligible  entity  as  set 
forth  in  paragraph  19  of  section  D  of  the 
SCAA.  This  information  should  be 
mailed  or  otherwise  delivered  to:  HQ, 
Defense  Logistics  Agency.  Small  & 
Disadvantaged  Business  Utilization 
Office.  PB  Room  1127),  8725  John  J. 
'  Kingman  Road,  Ft.  Belvoir,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diana  Maykowskyj  at  (703)  767-1656. 

Anthony  J.  Kuders, 

Phjgrain  Manager.  DoD  Procurement 

Technical  Assistance  Program. 

[FR  Doc.  03-6393  Filed  3-17-03;  8:45  am] 

BHJJNQ  COW  3820-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Meeting  of  the  U.S.  Naval  Academy 
Board  of  Visitors 

AGENCY:  department  of  the  Navy,  CK3D. 

ACTION:  Notice  of  partially  closed 
meeting. 

summary:  The  U.S.  Naval  Academy 
Board  of  Visitors  will  meet  to  make  such 
inquiry,  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  During  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 
investigations,  and  include  discussions 
of  personal  information  the  disclosiu« 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  ~~ 
privacy.  The  executive  session  of  this 
meeting  will  be  closed  to  the  public. 

DATES:  The  open  session  of  the  meeting 
will  be  held  on  Monday,  March  31, 
2003,  from  8:30  a.m.  to  11:15  a.m.  The 
closed  executive  session  will  be  from 
11:15  a.m.  to  12  p.m. 

ADDRESSES:  The  meeting  will,  be  held  at 
the  U.S.  Naval  Academy,  Annapolis. 
Maryland  in  the  Bo  Coppedge  dining 
room  of  Alumni  Hall. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Domenick 
Micillo,  Executive  Secretary  to  the 
Board  of  Visitors,  Office  of  the 
Superintendent,  U.S.  Naval  Academy, 
AimapoUs,  MD  21402-5000,  (410)  293- 
1503. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  executive  session  of 
the  meeting  will  consist  of  discussions 
of  information,  which  pertain  to  the 
conduct  of  various  midshipmen  at  the 
Naval  Academy  and  internal  Board  of 
Visitors  matters.  Discussion  of  such 
information  cannot  be  adequately 
segregated  from  other  topics,  which 
precludes  opening  the  executive  session 
of  this  meeting  to  the  public.  In 
accordance  with  5  U.S.C.  App.  2, 
section  10(d).  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
speciaTcommittee  meeting  shall  be 
partially  closed  to  the  public  because 
they  vrill  be  concerned  with  matters  as 
outlined  in  section  552(b)(2).  (5),  (6),  (7) 
and  (9)  of  title  5,  United  States  Code. 
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Dated:  March  11.2003. 
R.E.  Vincent  11, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-6395  Filed  3-17-03:  8:45  ami 
BILLING  COM  3S10-FF-f> 


DEPARTMENT  OF  EDUCATION 
[CFDANo.84.128J] 

Recreational  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2003 

Purpose  of  Progmm:  To  provide 
grants  for  recreational  programs 
providing  individuals  with  disabilities 
recreational  activities  and  related 
experiences  to  aid  in  their  employment, 
mobility,  socialization,  independence, 
and  community  integration. 

Eligible  Applicants:  States,  public 
agencies,  and  nonprofit  private 
organizations. 

SUPPLEMENTARY  INFORMATION:  Funds 
under  this  competition  will  be  used  to 
support  projects  in  FY  2003.  The 
Assistant  Secretary  may  consider 
hinding  approved  applications 
submitted  in  FY  2003  in  later  years. 

Applications  Available:  March  17, 
2003. 

Deadline  for  Transmittal  of 
Applications:  May  1,  2003. 

Deadline  for  Intergovernmental 
flevjew;  July  1,2003. 

Estimated  Available  Funds:  $985,779. 

Estimated  Range  of  Awards: 
$130,000-$140,000. 

Estimated  Average  Size  of  Awards: 
$130,000. 

Estimated  Number  of  Awards:  8. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80.  81,  82, 
85.  and  86. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  absolute  priority 
and  the  statutory  requirements  in  the 
notice  of  final  priority  for  this  program, 
published  in  the  Federal  Register  on 
April  19,  2001  (66  FR  20176).  Under  34 


CFR  75.105(c)(3)  we  consider  only 
applications  that  meet  the  priority. 

Projects  must  provide  recreational 
services  to  individuals  with  disabilities. 
Recreational  services  include,  but  are 
not  limited  to,  vocational  skills 
development,  leisure  education,  leisure 
networking,  leisure  resource 
development,  physical  education  and 
sports,  scouting  and  camping,  4-H 
activities,  music,  dancing,  handicrafts, 
art,  and  homemaking.  Recreational 
services  do  not  include  the  construction 
of  facilities  for  aquatic  rehabilitation 
therapy. 

Projects  must  provide  recreational 
services  to  individuals  with  disabilities 
in  settings  with  peers  who  are  not 
individuals  with  disabilities. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Recreational  Program — CFDA  No. 
84.128)  is  one  of  the  programs  included 
in  the  pilot  project.  If  you  are  an 
applicant  under  the  Recreational 
Program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e- Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e- Application, 
please  note  the  following: 


•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  3  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Recreational  Program  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  1 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hoiu-  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
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extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Recreational  Program 
at:  httD://e-grants.ed.gov. 

We  nave  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Elecfronic 
Applications)  in  the  application 
padcage. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  PO  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  via  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  &t)m  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.128J. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-80O-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  ^temative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Chambers,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3322,  Switzer  Building, 
Washington,  DC  20202-2647. 
Telephone  (202)  205-8435.  If  you  use  a 
teleconunimications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  document  in  an 
alternative  format  (e.g..  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  program  contact 
person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Document. 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 


documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index.html. 

Program  Authority:  29  U.S.C.  775. 

Dated:  March  12,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  03-6377  Filed  3-17-03;  8:45  am] 
BILLING  COOE  4000-01-l> 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.264A] 

Rehabilitatioa  Continuing  Education 
Programs  (RCEP);  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2003 

'  Purpose  of  Progmm:  To  support 
training  centers  that  serve  eidier  a 
Federal  region  or  another  geographical 
area  and  provide  for  a  broad,  integrated 
sequence  of  training  activities  that  focus 
on  meeting  recurrent  and  common 
training  needs  of  employed 
rehabilitation  personnel  throughout  a 
multi-State  geographical  area. 

Eligible  Applicants:  States  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education.  Applications  vmder 
this  notice  are  invited  for  the  provision 
of  training  for  Department  of  Education 
Regions  II,  ffl,  VI.  VD,  Vffl.  ]X,  and  X 

only. 
Applications  Available:  March  17, 

2003. 

Deadline  for  Transmittal  of 
Applications:  April  16,  2003. 

Deadline  for  Intergovernmental 
Review:  June  15,  2003. 

Estimated  Available  Funds: 
$3,194,025. 

Estimated  Range  of  Awards: 
$325,000-$578,490. 

Estimated  Average  Size  of  Awards: 
$375,000. 

Maximum  Awards  by  Rehabilitation 
Services  Administration  (RSA)  Region: 
We  will  reject  any  application  that    - 


proposes  a  budget  exceeding  the  - 
following  stated  maximum  award 
amoimt  for  a  single  budget  period  of  12 
months. 

Maximum  Level  of  Awards  by  RSA 
Region: 

Region  H-$483,700. 

Region  ra-«578,490. 

Region  Vl-$555,830. 

Region  VII-$383,350. 

Region  Vin-$350.473. 

Region  IX-$471, 350. 

Region  X-$370,832. 

Estimated  Number  of  Awards:  7.  We 
expect  to  make  one  award  per  eligible 
region. 

Note:  The  Department  is  not  bound  by  any 

estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  45    • 
pages,  using  the  following  standards:      .> 

(1)  A  page  is  8.5'  by  11  ,  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  tides, 
headings,  footnotes,  quotations, 
references,  emd  captions,  as  well  as  all 
text  in  charts,  tables,  figiues,  and 
graphs. 

(3)  Use  a  font  that  is  either  12-point 
or  larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  0,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography^  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  m. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  pMe  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81.  82, 
85.  and  86.  (b)  The  regulatibns  for  this 
program  in  34  CFR  parts  385  and  389. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  Regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
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competition,  we  use  the  selection 
criteria  in  34  CFR  385.31  and  389.30. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 
Application  Procedures: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  nui  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003.  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Rehabilitation  Continuing  Education 
Programs,  CFDA  No.  84.264A,  is  one  of 
the  programs  included  in  the  pilot 
project.  If  you  are  an  applicant  under 
the  Rehabilitation  Continuing  Education 
Programs,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  Users  of  e- Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit 
suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
hnd  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424],  Budget 


Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certihcations. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  3  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corne^of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Rehabilitation  Continuing  Education 
Programs  and  you  are  prevented  from 
submitting  your  application  on  the 
closing  date  because  the  e-Application 
system  is  unavailable,  we  will  grant  you 
an  extension  of  1  business  day  in  order 
to  transmit  your  application 
electronically,  by  mail,  or  by  hand 
delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  ^ 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m..  Washington,  DC  time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-Grants  help  desk  at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Rehabilitation 
Continuing  Education  Programs  at: 
http://e-grants.ecl.gov. 

We  have  included  additional 
information  about  the  e-Application 


pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  PO  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827, 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877-  . 
576-7734, 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gav. 

If  you  request  an  application  from  Ed 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.264A. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  SW,,  room  3317, 
Switzer  Building,  Washington,  E)C 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package, 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Marschall,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3325  Switzer  Building, 
Washington.  DC  20202-2649. 
Telephone:  (202)  205-8926  or  via 
Internet:  Christine.MarschaU@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-677-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 


Federal  Register /Vol,  68,  No.  52 /Tuesday,  March  18,  2003 /Notices 


12901 


Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  offlcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  772, 

Dated:  March  12,  2003. 
Robert  H,  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
IFR  Doc.  OS-6378  Filed  3-17-03;  d:45  am] 
BILUNG  CODE  40(»-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Roclcy  Fiats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats,  The 
Federal  Advisory  Committee  Act  (Pub, 
L,  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
annoimced  in  the  Federal  Register, 
DATES:  Thursday,  April  3,  2003,  6  p,m, 
to  9:30  p,m, 

ADDRESSES:  Jefferson  County  Airport, 
Terminal  Building,  Mount  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO,  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579, 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Presentation  on  cleanup  and 
demolition  plans  for  Building  776, 

2.  Discussion  of  long-term  stewardship 
issues. 

3.  Update  on  plans  for  a  Rocky  Flats 
Cold  War  Museum. 

4.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 


pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximiun  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminister,  CO  80021;  telephone 
(303)  420-7855,  Hours  of  operations  for 
the  Public  Reading  Room  are  8:30  a,m. 
to  4:30  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Deborah  French  at  the  address  or 
telephone  number  listed  above.  Bo^d 
meeting  minutes  are  posted  on  RFCAB's 
web  site  within  one  month  following 
each  meeting  at:  http://www.ifcab.org/ 
Minutes.HTML. 

Issued  at  Washingtpn,  DC  on  March  13, 
2003. 

Rachel  M,  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  03-6419  Filed  3-17-03;  8:45  am) 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  ineeting, 

SUMMARY:  This  notice  annotmces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register, 

DATES:  Wednesday,  April  9,  2003,  6:30 

p.m,-9  p.m. 

ADDRESSES:  Durango  Hills  Golf  Club, 

3501  North  Durango  Drive,  Las  Vegas, 

Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Kozeliski,  U,S,  Department  of 
Energy,  Office  of  Environmental 
Management,  PO  Box  98S18,  Las  Vegas. 
Nevada  89193-8513,  phone:  (702)  295- 


2836,  fax:  (702)  295-5300,  e-mail 
kozeliskik@nv.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendatiqns  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

1,  The  CAB  will  update  the  community 
on  their  activities  vdth  a  focus  on  the 
FY  2004  Environmental  Management 
Budget  Prioritization. 
Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  vvith  the  Conunittee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should  . 
contact  Kelly  Kozeliski.  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  Conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  (o  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  "Kelly  Kozeliski  at 
the  address  listed  above. 

Issued  at  Washington,  DC  on  March  13, 
2003. 

Rachel  M.  Samuel,  > 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  03-6420  Filed  3-17-03;  8:45  am) 

BILLING  CODE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-2002-0024,  FRL-7468-9] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  2003  Hazardous 
Waste  Report 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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summary:  The  U.S.  Environmental 
Protection  Agency  (EPA  or  Agency)  is 
revising  the  previous  notice  published 
on  August  13.  2002  (Volume  67. 
Number  156.  page  52720)  for  the  EPA 
plan  to  submit  an  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for  the 
2003  Hazardous  Waste  Report  (EPA 
Form  8700-13  A/B;  EPA  ICR  Number 
0976.11;  OMB  Control  No.  2050-0024). 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  and  a  person 
is  not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a  valid 
OMB  control  number  indicating  OMB 
approval.  Before  submitting  this  ICR  to 
OMB  for  review  and  approval,  we  are 
again  asking  for  comments  on  this 
information  collection.  This  notice 
discusses  changes  based  on  comments 
to  the  August  13.  2002  notice. 
This  ICR  renews  an  ongoing 
information  collection  from  hazardous 
waste  generators  and  treatment,  storage, 
or  disposal  facilities.  This  collection  is 
done  on  a  two-year  cycle  as  required  by 
Sections  3002  and  3004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  information  is  collected  via  a 
mechanism  known  as  the  Hazardous 
Waste  Report  (also  known  as  the 
Biennial  Report)  for  the  required 
reporting  year. 

DATES:  Comments  must  be  submitted  on 
or  before  May  19,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMAHON. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Levy.  Office  of  Solid  Waste.  Mail 
Code  5302W.  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW.. 
Washington.  DC  20460;  telephone 
number:  703-308-8479;  e-mail  address: 
levy.dave@epa.gov 

SUPPLEMENTARY  INFORMATK)N:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  RCRA-2002- 
0024  available  for  public  viewing  at  the 
RCRA  Docket  in  the  EPA  Docket  Center 
(EPA/DC).  EPA  West.  Room  B102.  1301 
Constitution  Ave..  NW.  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  RCRA  Docket  is  (202)  566-0270.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA  Dockets 
(EDOCKET)  at  http://www.epa.gov/ 
edocket. 

Please  use  EDOCKET  to  obtain  a  copy 
of  the  draft  collection  of  information, 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 


public  docket,  or  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "Search."  and  then  key  in 
the  Docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  60  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  RCRA- 
docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center.  Environmental 
Protection  Agency.  Mail  Code  5305T, 
1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460.  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW.,  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  on 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
confidential  business  information  (CBI), 
or  other  information  otherwise 
restricted  by  statute  from  public 
disclosure.  When  EPA  identifies  a 
comment  containing  copyrighted 
material,  EPA  will  provide  a  reference 
to  that  material  in  the  version  of  the 
comment  that  is  placed  in  EDOCKET. 
The  entire  printed  comment,  including 
the  copyrighted  material,  will  be 
available  in  the  public  docket.  Although 
identified  as  an  item  in  the  official 
docket,  information  that  is  claimed  as 
CBI  or  that  is  otherwise  restricted  from 
disclosure  by  statute,  is  not  included  in 
the  official  public  docket  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31.  2002)  or  at  http://www.epa.gov/ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
generate,  treat,  store,  recycle,  or  dispose 
of  hazardous  waste. 

Title:  The  2003  Hazardous  Waste 
Report.  EPA  ICR  Number  0976.11  (OMB 
Control  Number  2050-0024). 

Abstract:  This  ICR  renews  an  ongoing 
information  collection  from  hazardous 
waste  generators  and  hazardous  waste 
treatment,  storage,  or  disposal  facilities. 
This  collection  is  done  on  a  two-year 
cycle  as  required  by  Sections  3002  and 
3004  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  information 
is  collected  via  a  mechanism  known  as 
the  Hazardous  Waste  (Biennial  )Report. 


1.  What  Is  the  Hazardous  Waste 
(Biennial)  Report? 

The  Hazardous  Waste  Report 
(Biennial  Report)  is  the  federal  data 
collection  for  information  about  the 
generation  and  management  of 
hazardous  waste  in  the  United  States. 
Sections  3002  and  3004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
require  large  quantity  generators  (LQGs)^ 
treatment,  storage,  and  disposal 
facilities  (TSDFs).  and  recyclers  of 
hazardous  waste  to  report  this 
information  to  the  state  in  which  they 
are  located  on  a  two-year  cycle.  The 
respondents'  submissions  (reports) 
describe  each  generated  hazardous 
waste,  the  activity  by  which  they 
generated  the  waste,  and  the  waste 
quantity;  the  reports  also  list  the 
management  method  by  which  each 
waste  is  treated,  recycled,  or  disposed 
and  the  quantity  managed. 

The  states  forward  the  reports  to  EPA 
electronically;  EPA  enters  the 
information  into  a  database  called 
RCRAInfo.  You  can  obtain  detailed 
information  about  the  Biennial  Report 
data  from  these  EPA  Internet  web  pages: 

•  The  National  Biennial  RCRA 
Hazardous  Waste  Report  for  odd 
numbered  years  from  1989  to  1999,  the 
associated  Biennial  Report  reported  data 
files,  and  other  information  can  be 
found  at  http://www.epa.gov/epaoswer/ 
hazwaste/data/ltbr. 

•  The  Biennial  Report  data  for  each 
reporter  are  also  available  through 
EPA's  Envirofacts  by  clicking  on 
"Queries"  imder  the  heading 
"Advanced  Capabilities"  and  then 
choking  on  "BRS"  at  http:// 
www.epa.gov/enviro. 

•  Information  about  RCRAInfo  can  be 
foimd  at  http://www.epa.gov/enviro/ 
html/rcris. 

2.  How  Are  the  Hazardous  Waste 
Report  Data  Used? 

EPA  compiles  and  publishes  the 
National  Biennial  RCRA  Hazardous 
Waste  Report  based  on  the  data  for  each 
reporting  year.  EPA  and  states  have 
many  uses  for  Hazardous  Waste  Report 
information,  including: 

•  Describing  the  various  source 
activities  that  generate  hazardous  waste 
and  the  generated  waste  types  and 
quantities; 

•  Describing  the  management 
methods  by  which  the  waste  is  treated, 
disposed,  or  recycled  and  the  quantities 
managed  by  each  method; 

•  Providing  information  for  analysis 
of  trends  in  waste  generation,  waste 
treatment  and  disposal,  recycling,  and 
source  reduction; 
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•  Understanding  how  much  waste  a 
state  receives  bom  out  of  state  or  sends 
out  of  state;  and 

•  Estimating  available  capacity  for 
treating,  recycling,  and  disposing 
hazardous  wastes. 

Additionally,  EPA  utilizes  the 
Bieimieil  Report  information  for 
planning  and  developing  regulations; 
regulation  development  depends  on 
descriptions  and  quantities  of  generated 
hazardous  waste  and  management 
methods  used  for  treatment,  recycling, 
and  disposal.  The  information  allows 
the  Agency  to  determine  whether 
regulations  are  having  the  desired  effect 
on  the  generation  and  management  of 
hazardous  waste;  for  example,  the  report 
provides  information  on  whether  the 
treatment  of  wastes  has  shifted  itom  one 
method  to  another.  EPA  also  uses  the 
information  to  conduct  technical 
assistance,  plan  facility  inspections,  and 
carry  out  regulatory  enforcement.  States 
use  the  information  for  many  of  the 
same  purposes  as  EPA;  other  state  uses 
include  planning,  setting  waste 
minimization  goals,  assessing  fees, 
monitoring  comphance,  and  carrying 
out  enforcement. 

EPA  and  states  receive  requests  for 
the  information  from  many  public  and 
private  organizations  including 
government  agencies,  businesses,  public 
interest  groups,  and  interested  citizens. 
Many  requests  come  from  businesses 
that  supply  chemicals,  equipment,  and 
services  to  hazardous  waste  generators 
and  TSDFs. 

3.  What  Changes  Does  EPA  Plan  for  the 
2003  Hazardous  Waste  Report? 

As  discussed  in  the  August  13.  2002 
Federal  Register  Notice,  for  the  2003 
cycle,  EPA  plans  to  use  the  same  Form 
GM,  Form  WR.  and  instructions  that 
were  used  in  the  2001  Hazardous  Waste 
Report  booklet  with  some  minor 
changes  and  updates.  We  also  plan 
some  improvements  to  the  RCRA 
Subtitle  C  Site  Identification  Form  (Site 
ID  Form)  that  is  part  of  the  booklet,  and 
will  clarify  how  to  complete  the  form. 
We  plan  to  have  the  2003  Bieimial 
Report  forms  and  instructions  booklet 
available  to  the  public  in  midyear  2003. 

EPA  extensively  revised  the  2001 
Biennial  Report .  EPA,  however, 
delayed  implementation  of  two  minor 
changes  imtil  the  2003  cycle.  The 
extensive  2001  revisions  were 
developed  through  the  Waste 
Information  Needs/Informed  (WIN) 
Initiative.  WIN  is  the  multi-year 
partnership  project  of  the  states,  EPA 
regions,  and  EPA  headquarters  for 
reengineering  the  information  that 
supports  implementation  of  the  RCRA 
hazardous  waste  program. 


Documents  about  the  WIN  process 
and  revisions  and  the  2001  Bieimial 
Report  can  be  found  at: 
http://www.epa.gov/epaoswer/ 

hazwaste/data/brsOl/icr.htm 
http://www.epa.gov/epaoswer/ 

hazwaste/data/brsOl  /forms. htm 

Changes  to  Form  GM  and  Form  WR 

EPA  plans  to  incorporate  the  two 
changes  that  were  discussed  in  the 
August  13,  2002  notice:  (1)  Deletion  of 
the  "RCRA  radioactive  mixed"  (mixed 
waste)  box  on  Form  GM  (Sec.  1  .F)  and 
on  Form  WR  (H).  In  the  2001  Biennial 
Report,  we  included  "Mixed  Waste 
(hazardous  and  radioactive)  Generator" 
on  the  RCRA  Subtitle  C  Site 
Identification  Form  under  Hazardous 
Waste  Activities  (Item  lO.A.l.e).  We 
retained  the  boxes  on  the  Form  GM  and 
Form  WR  only  for  2001  because  the  data 
were  needed  for  required  Department  of 
Energy  (DOE)  facility  reports  that  are 
sent  to  states.  DOE  is  now  using  other 
data  sources  for  those  reports. 

(2)  Addition  of  a  box  for  "Country  of 
Origin"  for  waste  that  is  imported  into 
the  United  States  to  both  the  Form  GM 
and  Form  WR.  For  2001  and  prior  years, 
the  Country  of  Origin  was  entered  in  the 
"Off-site  handler  EPA  ID  number"  box 
on  Form  WR  (Box  l.D);  this  did  not 
allow  identification  of  the  actual  off-site 
handler's  EPA  Identification  Number. 
This  addition  will  identify  the  off-site 
handler,  usually  the  U.S.  Importer,  on 
Form  WR  and  will  provide  the  Country 
of  Origin  on  both  forms. 

Revisions  to  the  RCRA  Subtitle  C  Site 
Identification  Form 

EPA  plans  to  revise  the  RCRA  Subtitle 
C  Site  Identification  Form  (Site  ID 
Form)  in  the  2003  Hazardous  Waste 
Report.  This  version  of  the  Site  ID  Form 
will  soon  be  implemented  in  the 
Notification  of  Regulated  Waste 
Activities  booklet  (Notification)  [EPA 
Form  8700-12]  and  the  RCRA 
Hazardous  Waste  Part  A  Permit 
Application  booklet  (Part  A  Permit 
ApplicaUon)  [EPA  Form  8700-23);  OMB 
recently  approved  renewals  for  both  of 
these  data  collections.  The  same  Site  ID 
Form  is  included  in  all  three  data 
collections;  EPA  allows  respondents  to 
copy  the  most  recently  submitted  Site 
ID  Form  rather  than  filfing  out  the  entire 
blank  form.  The  respondents  provide 
additions,  deletions,  or  other  changes 
since  the  previous  report  on  a  blank 
form  and  completes  the  Certification 
with  the  appropriate  signatuire  in  Item 
13. 
The  revisions  to  the  Site  ID  Form  are: 
(1)  Addition  of  a  facsimile  (fax)  phone 
number  and  electronic  mail  (e-mail) 
address  information  for  "Site  Contact 


Person"  (Item  8).  Many  businesses  now 
communicate  by  fax  and  e-mail;  these 
data  blocks  will  provide  space  for 
submitting  the  information  if  the 
respondent  would  like  to  be  contacted 
by  fax  or  e-mail.  This  fax  and  e-mail 
inforination  is  not  required  for 
completing  Item  8. 

(2)  Addition  of  address  and  phone 
number  information  for  "Owner  and 
Operator"  (Item  9).  The  instructions  ' 
advise  the  respondent  to  check  with 
their  state  to  determine  if  this 
information  is  required  for  that  state's 
Hazardous  Waste  Report  or  Notification 
submissions. 

(3)  Addition  to  the  explanation  about 
determining  the  "RCRA  Site's  North 
American  Industry  Classification 
System  (NAICS)  Code(s)  for  the  Site 
(Item  6).  The  instructions  advise  the 
respondents  to  check  with  their 
company's  business  or  accounting  office 
to  determine  vvhich  NAICS  code{s)  to 
report.  This  is  because  the  NAICS  codes 
are  used  for  tax  reports  and  other 
business  documents.  The  Bureau  of 
Census  made  changes  to  the  list  of 
NAICS  codes  in  2002  that  are  reflected 
in  a  new  table  on  their  web  pages;  these 
web  page  references  have  been  added. 

(4)  Changing  the  "Regulated  Waste 
Activities"  check  boxes  on  the  Site  ID 
Form  (Item  10)  from  a  single  box  to 
"Yes"  and  "No"  boxes.  This  change  will 
resolve  some  confusion  about 
unchecked  boxes.  States  have 
coounented  that  a  number  of  2001 
Bieimial  Report  respondents  checked 
some  RCRA  Site  activities,  but  failed  to 
check  the  appropriate  ones  for  other 
ongoing  activities.  States  want  to  be  sure 
that  an  activity  has  actually  ceased  if  it 
was  previously  reported  for  a  RCRA 
Site. 

Completion  of  the  Entire  RCRA  Subtitle 
C  Site  Identification  Form 

We  plan  to  require  respondents  to 
complete  all  the  items  for  the  Site  ID 
form  for  the  2003  Biennial  Report.  For 
the  2001  Biennial  Report.  EPA  did  not 
require  the  respondent  to  complete  the 
"Site  Land  Type"  (Item  5)  or  the  "Legal 
Owner  and  Operator  of  the  Site"  (Item 
9).  The  respondent  completed  the 
"Hazardous  Waste  Activities — 
Generator  of  Hazardous"  (Item  10.A.1) 
as  applicable  for  their  RCRA  Site;  the 
respondent  marked  "Treater.  Storer,  or 
Disposer  (at  your  site)"  (Item  10.A.3) 
only  if  applicable  for  their  site.  States 
received  a  lot  of  questions  about  these 
items  because  respondents  were  unclear 
about  what  was  optional. 

States  have  said  that  some  submitters 
of  the  2001  Biennial  Report  provided 
the  site's  land  type,  listed  owner  and 
operator,  or  checked  new  activities  in 


12904 


Federal  Register /Vol.  68,  No.  52 /Tuesday,  March  18,  2003 /Notices 


Item  9,  while  failing  to  check  ongoing 
activities.  States  commented  that  they 
had  to  spend  a  lot  of  time  contacting 
respondents  and  correcting  the 
information.  States  want  to  be  sure  that 
an  activity  has  ceased  if  it  was 
previously  listed.  This  partial  reporting 
of  the  Site  ID  information  has  created 
confusion  and  doubts  about  the  quality 
of  some  of  the  data.  Having  experienced 
these  problems  with  the  2001  Biennial 
Report  submissions,  states  asked  EPA  to 
require  that  respondents  complete  the 
entire  Site  ID  Form.  The  submission  of 
the  complete  Site  ID  Form  for  the 
Biennial  Report  will  provide  the 
current,  complete  site  information  for 
approximately  22,000  LQGs  and  1,300 
TSDFs. 

4.  What  Is  The  Estimated  Reporting 
Burden  for  the  2003  Hazardous  Waste 
Report? 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  Based  on  the  changes  discussed 
above,  EPA  estimates  that  the  additional 
time  for  completing  the  Biennial  Report 
would  be  less  than  20  minutes;  the 
estimated  average  time  for  completing 
the  entire  report  would  be  about  20 
hours.  Based  on  the  2001  Biennial 
Report  submissions,  EPA  estimates 
there  will  be  22,100  respondents  to  the 
2003  Biennial  Report.  The  average 
reporting  burden  is  estimated  at  1 7.06 
hours  per  respondent,  which  includes 
time  for  reviewing  instructions, 
gathering  data,  completing  and 
reviewing  the  forms,  and  submitting  the 
report.  The  average  record  keeping 
requirement  is  estimated  at  2.49  hours 
per  respondent,  which  includes  the  time 
for  filing  and  storing  the  Biennial  Report 
submission  for  three  years. 

We  estimate  that  the  2003  Hazardous 
Waste  Report  will  impose  an  annualized 
buirden  of  216,000  hours  on  the  states 


and  the  regulated  community  and  will 
require  an  annualized  expenditure  of 
$11,266,000. 

5.  Why  Is  EPA  Requesting  Comments? 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number,  which  indicates  OMB 
approval.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  Before 
submitting  this  ICR  to  OMB  for  review 
and  approval,  we  are  again  asking  for 
comments  on  this  information 
collection.  The  Agency  solicits 
comments  which  will  help  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

(3)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological  ■ 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses;  and 

(4)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

Dated:  March  12,  2003. 
Robert  Springer, 

Director,  Office  of  Solid  Waste. 

[PR  Doc.  03-6463  Filed  3-17-03;  8:45  am) 

BILUNQ  COOe  6960-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-2003-0007;  FRL-7468-2] 

2003  Resource  Conservation  and 
Recovery  Act  National  Meeting 

agency:  Environmental  protection 

agency. 

ACTION:  Notice  of  public  invitation  to 

Resource  Conservation  and  Recovery 

Act  National  Meeting. 

SUMMARY:  Notice  is  hereby  given  of 
public  invitation  to  the  2003  Resource 
Conservation  and  Recovery  Act  (RCRA) 
National  Meeting,  "RCRA:  Putting 
Resource  Conservation  into  RCRA."  The 
meeting  will  be  held  August  12-15, 
2003.  This  year  along  with  EPA,  the 
meeting  is  being  cosponsored  by  the  Air 
&  Waste  Management  Association 
(A&WMA),  Solid  Waste  Association  of 
North  America  (SWANA),  International 
City/County  Management  Association 
(ICMA),  and  Association  of  State  and 
Territorial  Solid  Waste  Management 
Officials  (ASTSWMO).  In  addition,  the 
meeting  will  also  bring  together  state 
governments  and  tribes.  This  year's 
National  Meeting  focuses  on  the 
Resource  Conservation  Challenge, 
which  is  a  major  national  effort  to  find 
ways  to  conserve  natural  resources 
through  waste  reduction  and  energy 
recovery  programs.  The  RCRA  National 
Meeting  is  a  great  opportunity  to  share 
with,  and  learn  from,  all  interested 
stakeholders.  It  promotes  new  EPA 
initiatives,  fosters  discussion,  and 
provides  education  and  information  on 
regional,  state,  and  tribal  RCRA  issues. 
DATES:  Again  this  year  the  entire 
National  Meeting  is  open  to  the  public. 
The  RCRA  National  Meeting  opens  on 
Tuesday,  August  12,  2003  and  ends 
Friday,  August  15,  2003.  Admission  is 
no  longer  firee.  Registration  fees  are  as 
follows: 


Registration  type 


After  July 
19,2003 


Full;  Norvgovt  

Full;  Govt  (must  provide  vahd  ID) 

Daily;  Non-govt  

Daily;  Govt  

Presenter;  Full  Conference  : 

Student;  fuH  (must  provide  proof  of  full-time  enrollment) 


$525 
395 
320 
245 
150 
130 


Presenters  are  entitled  to  a  daily 
registration,  at  no  charge,  on  the  day 
that  they  are  speaking.  The  fee  waiver  is 
applicable  only  to  one  presenter  per 
paper  per  presentation.  If  a  presenter 
wishes  to  register  for  any  additional 


portion  of  the  conference,  the  full 
conference  registration  fee  is  required. 

ADDRESSES:  The  2003  RCRA  National 
Meeting  will  be  held  at  the  Hyatt 
R^ency  Washington  on  Capitol  Hill  at 
400  New  Jersey  Avenue,  NW., 
Washington,  DC.  Registration  and 


Meeting  details  are  available  on  the 
Internet  at:  http://www.epa.gov/osw/ 
meeting. 

SUPPlfMENTARY  INFORMATION: 

A.  Status:  Because  seating  is  limited, 
preregistration  is  recommended; 
however,  late  and  walk-in  registration  is 
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available  between  8  a.m-9  a.m.  on 
Tuesday,  August  12,  2003.  To  reduce 
costs  and  minimize  paper,  we  encourage 
everyone  to  register  electrpnically  for 
the  meetings  and  at  the  Hyatt  hotel 
using  the  meeting  web  site.  If  electronic 
registration  is  not  possible,  please 
contact  William  Brandes,  Anita 
Cummings,  or  Jean  Schwab. 

B.  How  Can  I  Get  Copies  of  Related 
Information?  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  RCRA-2003-0007. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  pubUc  viewing  at  the  OSWER  Docket 
Center,  EPA  West,  Room  B102, 1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20460.  The  EPA  Docket  Center 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  leagal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  OSWER 
Docket  is  (202)  566-0270. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
materials  through  the  docket  facility 
identified  in  Unit  B.  Once  in  the  system, 
select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Williams  Brandes  (703-308-8871), 
Anita  Cummings  (703-308-8303),  or 
Jean  Schwab  (703-308-8669),  Office  of 
Solid  Waste.  Mail  Code  5302W,  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington  DC  20460. 
You  may  also  contact  them  by  e-mail  at 
brandes.  william@epa.gov, 
cummings.anita@epa.gov,  or 
schwab.jean@epa.gov. 


Dated:  March  6,  2003. 
Robert  Springer, 
Director,  Office  of  Solid  Waste. 
[FR  Doc.  03-6461  Filed  3-17-03;  8:45  am] 
BIUING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7468-7] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting; 
Radiation  Advisory  Committee  (RAC) 
Conference  Call 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  Environmental  Protection 
Agency  (EPA),  Science  Advisory  Board 
(SAB),  Radiation  Advisory  Committee 
(RAC)  is  annoimcing  a  planning 
teleconference  meeting  to  discuss 
several  proposed  self-initiated  projects 
for  Fiscal  Year  2004. 
DATES:  The  conference  call  meeting  will 
take  place  on  Wednesday,  April  2,  2003 
from  10  a.m.  to  12  noon  eastern 
standard  time. 

ADDRESSES:  Members  of  the  public  who 
wish  to  obtain  the  call-in  number  and 
access  code  to  participate,  must  contact 
Ms.  Mary  Winston,  EPA  Science 
Advisory  Board  Staff  Office;  telephone/ 
voice  mail  at  (202)  564-4538  or  via  e- 
■  mail  at  winston.mary@epa.gov  in  order 
to  register. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  pubUc  wishing  further 
information  about  this  conference  call 
meeting  should  contact  Dr.  K.  Jack 
Kooyoomjian,  Designated  Federal 
Officer,  by  telephone/voice  mail  at  (202) 
564—4557  or  via  e-mail  at 
kooyoomjian.jack@epa.gov.  General 
information  concerning  the  EPA  Science 
Advisory  Board  can  be  foujtid  on  the 
EPA  Web  site  at  http://www.epa.gov/ 
sab. 

SUPPLEMENTARY  INFORMATK>N: 

1.  Summary:  The  U.Si  Environmental 
Protection  Agency  (EPA  or  Agency) 
Science  Advisory  Board  (SAB)  is  . 
providing  this  notification  of  an 
upcoming  teleconference  call  meeting  of 
the  Radiation  Advisory  Committee 
(RAC). 

The  SAB  was  established  by  42  U.S.C. 
4365  to  provide  independent  scientific 
and  technical  advice,  considtation,  and 
recommendations  to  the  EPA 
Administrator  on  the  technical  basis  for 
Agency  positions  and  regulations.  This 
committee  of  the  SAB  will  comply  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA)  and  all 


appropriate  SAB  policies  and 
procedures. 

During  the  public  conference  call 
meeting,  to  take  place  at  the  date  and 
time  noted  above,  the  RAC  will  discuss 
its  proposals  for  self-initiated  projects  to 
be  considered  by  the  SAB  in  FY  2004. 
Self-initiated  projects  are  scientific  and 
technical  projects  proposed  outside  of 
the  normal  mechanism  of  Agency- 
requested  consultations,  advisories,  and 
peer  reviews.  Such  projects  are  intended 
to  address  critical  needs  for  anticipatory 
or  cross-cutting  scientific/technical 
advice.  All  SAB  self-initiated  projects 
will  be  evaluated  by  the  SAB's 
Executive  Committee  (EC)  during  a 
public  conference  call  to  be  announced 
in  May  2003. 

2.  Availability  of  Meeting  Materials:  A 
copy  of  the  draft  agenda  for  the  meetii^ 
that  is  the  subject  of  this  notice  wrill  be 
posted  on  the  SAB  Web  site  [http:// 
www.epa.gov/sab)  (under  the  AGENDAS 
subheading)  approximately  10  days 
before  the  conference  call  meeting. 
Other  materials  that  may  be  available, 
such  as  draft  proposals  for  SAB  self-  . 
initiated  projects  to  be  considered  at  the 
RAC  conference  call  meeting  will  also 
be  posted  on  the  SAB  Website  in  this 
time-fi-ame. 

3.  Providing  Oral  or  Written 
Comments  at  SAB  Meetings:  It  is  the 
pohcy  of  the  EPA  Science  Advisory 
Board  (SAB)  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  SAB 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  Oral  Comments:  In  general, 
each  individual  or  group  requesting  an 
oral  presentation  at  a  face-to-face 
meeting  will  be  limited  to  a  total  time 
of  ten  minutes  (imless  otherwise 
indicated).  For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  Designated  Federal 
Official  (DFO)  at  least  one  week  prior  to 
the  meeting  in  order  to  be  placed  on  the 
public  speaker  list  for  the  meeting. 
Speakers  may  attend  the  meeting  and 
provide  comment  up  to  the  meeting 
time.  Speakers  should  bring  at  least  35 
copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  shoidd  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
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review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  below  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  Hie  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows  95/ 
98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 
Should  comment  be  provided  at  the 
meeting  and  not  in  advance  of  the 
meeting,  they  should  be  in-hand  to  the 
DFO  up  to  and  immediately  following 
the  meeting. 

Dated:  March  12.  2003. 
Vanessa  T.Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 
(PR  Doc.  03-6460  Filed  3-17-03;  8:45  am) 

BILLING  CODE  8S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-03-52-A  (Auction  No.  52); 
FCC  03-40] 

Auction  of  Direct  Broadcast  Satellite 
Service  Licenses  Scheduled  for 
August  6, 2003;  Comment  Sought  on 
Reserve  Prices  or  Minimum  Opening 
Bids  and  Ottter  Auction  Procedures 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  announces  the 
auction  of  licenses  to  use  the  Direct 
Broadcast  Satellite  ("DBS")  service 
allocation  and  seeks  comment  on 
reserve  prices  or  minimum  opening  bids 
and  other  auction  procedures. 
DATES:  Comments  are  due  on  or  before 
March  17,  2003,  and  reply  comments 
are  due  on  or  before  March  24,  2003. 
ADDRESSES:  Comments  and  reply 
comments  must  be  sent  by  electronic 
mail  to  the  following  address: 
auction52@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Auctions  and  Industry  Analysis 
Division,  WTB:  For  legal  questions: 
Brian  Carter  at  (202)  418-0660.  For 
general  auction  questions:  Jeff  Crooks  at 
(202)  418-0660  or  Lisa  Stover  at  (717) 
338-2888.  Satellite  Division,  IB:  For 
service  rule  questions:  Selina  Khan  at 
(202)  418-7282  or  Rockie  Patterson  at 
(202)418-1183. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  52 
Comment  Public  Notice  released  on 


March  3.  2003.  The  complete  text  of  the 
Auction  No.  52  Comment  Public  Notice, 
including  the  attachment,  is  available 
for  public  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street.  SW.,  Room 
CY-B402.  Washington.  DC  20554.  The 
Auction  No.  52  Comment  Public  Notice 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualexint@ool.com. 

I.  General  Information 

1.  By  the  Auction  No.  52  Comment 
Public  Notice,  the  Commission 
announces  the  auction  of  licenses  to  use 
the  Direct  Broadcast  Satellite  ("DBS") 
service  allocation  scheduled  to 
commence  on  August  6.  2003  (Auction 
No.  52).  This  auction  will  include  4 
licenses  for  unassigned  channels  at 
orbital  locations  of  175°  W.L.,  166° 
W.L.,  157°  W.L..  and  61.5°  W.L.  These 
licenses  would  be  subject  to  the 
Commission's  DBS  service  rules, 
including  the  geographic  service  rules  at 
47  CFR  25.148(c).  Specifically.  DBS 
licensees  must  provide  DBS  service  to 
Alaska  and  Hawaii  where  such  service 
is  technically  feasible  from  the 
authorized  location.  A  complete  list  and 
description  of  the  licenses  available  for 
Auction  No.  52  is  included  as 
Attachment  A  of  the  Auction  No.  52 
Comment  Public  Notice. 

2.  The  Balanced  Budget  Act  of  1997 
requires  the  Commission  to  "ensure 
that,  in  the  scheduling  of  any 
competitive  bidding  under  this 
subsection,  an  adequate  period  is 
allowed  •   *   *  before  issuance  of 
bidding  rules,  to  permit  notice  and 
comment  on  proposed  auction 
procedures*   *  *."  Consistent  with  the 
provisions  of  the  Balanced  Budget  Act 
and  to  ensure  that  potential  bidders 
have  adequate  time  to  familiarize 
themselves  with  the  specific  rules  that 
will  govern  the  day-to-day  conduct  of  an 
auction,  the  Commission  seeks 
comment  on  a  variety  of  auction- 
specific  procedures  relating  to  Auction 
No.  52.  We  note  that  the  authority  to 
establish  specific  procedures  for 
Auction  No.  52  has  aheady  been 
delegated  to  the  Wireless 
Telecommunications  Bureau  (the 
"Bureau"  or  "WTB"). 

3.  In  addition  to  the  enactment  of  the 
Balanced  Budget  Act  of  1997,  there  have 
been  legal  developments  relevant  to 
satellite  services  since  the  Commission 
last  conducted  DBS  auctions. 
Specifically,  in  1996  the  Commission 


adopted  a  Report  and  Order.  61  FR  9946 
(March  12,  1996)  ("Disco  I"),  that 
removed  FCC  regulatory  prohibitions  on 
the  provision  of  various  satellite 
services  beyond  the  borders  of  the 
United  States.  In  addition,  in  the  year 
2000  Congress  enacted  section  647  of 
the  ORBIT  Act.  Public  Law  106-180. 
114  Stat.  48.  which  prohibits  the 
Commission  from  using  competitive 
bidding  to  assign  orbital  locations  or 
spectrum  used  "for  the  provision  of 
international  or  global  satellite 
communications  services."  In  light  of 
these  regulatory  and  statutory  actions, 
we  believe  it  is  appropriate  to  state 
herein  our  conclusion  that  they  have  not 
altered  the  Commission's  authority  to 
auction  the  DBS  licenses  included  in 
Auction  No.  52. 

4.  The  DBS  licenses  that  will  be 
included  in  Auction  No.  52  are  not 
subject  to  the  auction  prohibition  of  the 
ORBIT  Act  because  they  are  not 
authorizations  to  use  spectrum  "for  the 
provision  of  international  or  global 
satellite  communications  services." 
These  licenses  are  for.  the  use  of  DBS 
channels  that,  under  the  Region  2  Band 
Plan  for  Ku-band  DBS  satellites  initially 
adopted  in  the  International 
Teleconim\inication  Union  ("ITU") 
1983  Regional  Administrative  Radio 
Conference,  have  coverage  patterns  that 
are  designed  to — and  do  in  fact — serve 
the  United  States  almost  exclusively. 
Thus,  the  technical  parameters  of  the 
ITU  Region  2  Band  Plan  provide  for 
coverage  areas  for  national  service  to  the 
United  States  with  incidental  service  to 
neighboring  territories. 

5.  Moreover,  neither  the  national 
coverage  patterns  nor  the  incidental 
international  coverage  patterns  of  the 
U.S.  DBS  satellite  assignments  may  be 
expanded  without  further  international 
agreement.  A  U.S.-licensed  satellite 
operator  at  one  of  the  orbital  locations 
assigned  to  the  United  States  cannot 
change,  without  the  agreement  of 
affected  countries,  any  of  the  satellite's 
operations  if  that  change  will  increase 
the  interference  potential  to  other 
countries'  DBS  satellite  assignments 
above  those  levels  permitted  by 
international  regulation.  A  change  in  the 
footprint  to  provide  increased  coverage 
of  another  country  will  potentially 
cause  the  modified  assignment  to 
exceed  these  levels.  For  a  licensee  to 
operate  with  such  modified  parameters, 
the  United  States,  on  behalf  of  the 
satellite  operator,  must  request  and 
obtain  a  modification  to  the  Region  2 
Band  Plan  pursuant  to  ITU  procedures. 
The  United  States  has  not  requested 
modifications  for  international  service 
purposes  to  the  Region  2  Band  Plan  for 
any  of  the  orbital  channel  assignments 
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included  in  Auction  No.  52.  Thus,  the 
auction  will  assign  licenses  for  DBS 
satellites  that  can  provide  almost 
exclusively  national  service,  with  only 
incidental  coverage  outside  the  U.S. 
borders. 

6.  D/SCO/ removed  FCC  regulatory 
prohibitions  on  the  provision  of  DBS 
service,  as  well  as  other  types  of  satellite 
service,  beyond  the  borders  of  the 
United  States.  However.  DISCO  I  did. 
not  change  the  fact  that  the  ITU  Region 

2  Band  Plan  provides  for  only  an 
incidental  signal  outside  U.S.  borders. 
The  technical  parameters  established 
imder  the  ITU  Region  2  Band  Plan 
provide  for  national  service  to  the 
United  States,  with  incidental  service  to 
neighboring  territories.  DBS  providers 
who  operate  under  licenses  for  the  eight 
orbital  locations  assigned  to  the  United 
States  imder  the  Plan  must  comply  with 
these  technical  parameters. 

7.  The  incidental  provision  of 
transborder  service  does  not  convert  an 
otherwise  auctionable  license  to  an 
unauctionable  one.  The  legislative 
history  of  the  ORBIT  Act  auction 
exemption,  which  consists  of  a  House 
Commerce  Committee  Report  on  an 
earlier,  unenacted  bill  containing  an 
auction  exemption  identical  to  that  of 
section  647  of  the  ORBIT  Act.  expresses 
concern  for  the  effect  that  auctions 
could  have  on  the  viability  and 
availability  of  global  and  international 
satellite  services.  The  Comniittee 
indicated  that  an  auctions  exemption 
could  help  such  service  providers  avoid 
financial  burdens  they  might  otherwise 
iace  if  a  U.S.  auction  regime 
precipitated  a  succession  of  auctions  in 
numerous  countries  in  which  the 
operators  might  seek  to  provide  service. 
The  auctioning  of  U.S.  DBS  licenses  that 
comply  with  the  ITU  Region  2  Band 
Plan  does  not  implicate  these  concerns, 
given  the  fact  that  the  Plan  was 
designed  to  maintain  the  distinctly 
national  character  of  the  DBS  service. 
We  seek  comment  on  these  conclusions. 


8.  We  also  note  that  the  Commission 
has  not  adopted  any  blanket  eligibility 
restrictions  on  the  licenses  included  in 
this  auction.  In  the  Part  100  R&O,  67  FR 
51110  (August  7,  2002),  proceeding,  the 
Commission  had  the  opportunity  to 
address  issues  relating  to  ownership 
restrictions  and  implementation  of 
services.  The  Commission  considered 
comments  filed  raising  such  eUgibility 
and  ownership  issues  and  declined  to 
adopt  any  specific  restrictions.  In  this 
regard,  we  note  that,  in  some  services, 
the  Commission  has  used  a  standard  for 
determining  whether  an  eligibility 
restriction  is  warranted.  In  those  cases, 
we  have  determined  that  an  eligibility 
restriction  may  be  imposed  only  when 
there  is  significant  likelihood  of 
substantial  harm  to  competition  in 
specific  markets  and  when  the 
restriction  will  be  effective  in 
eliminating  that  harm.  This  approach 
results  in  reliance  on  competitive 
market  forces  to  guide  license 
assignment  absent  a  compelling 
showing  that  regulatory  intervention  to 
exclude  potential  participants  is 
necessary.  We  seek  comment  as  to  the 
use  of  that  standard  for  this  service. 

9.  Nonetheless,  one  of  the  four 
licenses  scheduled  for  auction 
authorizes  the  use  of  only  two  channels. 
The  Commission  has  previously  noted 
that  v>dth  so  few  authorized  channels  it 
may  be  difficult  for  a  DBS  licensee  to 
provide  sufficient  capacity  to  operate  a 
viable  system.  Generally,  does  this 
concern  warrant  any  modification  of  our 
existing  open  eligibility  regime?  We 
request  conmient  on  whether  we  should 
adopt  any  specific  eligibility  criteria  for 
licenses  at  the  61.5§°  W.L.  location  such 
as:  (i)  Whether  the  applicant  should  be 
an  existing  permittee  at  the  61.5§°  W.L. 
location;  (ii)  whether  the  channels 
should  be  assigned  to  an  applicant  that 
holds  no  other  DBS  channel  resources 
capable  of  serving  the  continental 
United  States;  and  (iii)  whether  the 

Upfront  Payments 


appUcant  should  be  required  to 
demonstrate  an  ability  to  launch  in  the 
near  future.  Should  the  Commission 
consider  eligibility  restrictions  on 
particular  orbital  locations  based  on 
entities'  market  position  in  the 
provision  of  terrestrial  multichaimel 
video  programming?  Finally,  we  seek 
comment  on  any  other  proposed 
eligibiUty  requirements  for  each  of  the 
orbital  locations,  including  the  rationale 
for  any  such  requirements. 

n.  Auction  Structure 

A.  Simultaneous  Multiple  Round  (SMR) 
Auction  Design 

10.  The  Commission  proposes  to 
award  all  licenses  included  in  Auction 
No.  52  in  a  simultaneous  multiple- 
round  auction.  As  described  further, 
this  methodology  offers  every  license  for 
bid  at  the  same  time  with  successive 
bidding  rounds  in  which  bidders  may 
place  bids.  We  seek  comment  on  this 
proposal. 

B.  Upfront  Payments  and  Initial 
Maximum  Eligibility 

11.  The  Bureau  has  delegated 
authority  and  discretion  to  determine  an 
appropriate  upfront  payment  for  each 
license  being  auctioned,  taking  into 
account  such  factors  as  the  population 
in  each  geographic  license  area,  and  the 
value  of  similar  spectrum.  The  upfront 
payment  is  a  refundable  deposit  made 
by  each  bidder  to  establish  eligibiUty  to 
bid  on  licenses.  Upfront  payments 
related  to  the  specific  spectrum  subject 
to  auction  protect  against  frivolous  or 
insincere  bidding  and  provide  the 
Commission  with  a  source  of  funds  frt>m 
which  to  collect  payments  owed  at  the 
close  of  the  auction.  With  these 
guidelines  in  mind  for  Auction  No.  52. 
the  Commission  proposes  to  set  upfront 
payments  on  a  license-by-license  basis 
as  follows: 


Ort>Jtal  Location  . 

Per  Channel 

No.  of  Channels  . 
Upfront  Payment 


175°  W.L.  .. 

$50,000  

32  

$1,600,000 


166°  W.L.  .. 

$50,000  

32  

$1,600,000 


157°  W.L  .. 
$100,000  ... 

32  

$3,200,000 


61.5°  ;W.L. 
$400,000 
2 
$800,000 


Additionally,  we  list  all  licenses  and 
the  proposed  upfrtint  pajrment  for  each 
in  Attachment  A  of  the  Auction  No.  52 
Comment  Public  Notice.  We  seek 
comment  on  this  proposal. 

12.  The  Commission  further  proposes 
that  the  amount  of  the  upfront  payment 
submitted  by  a  bidder  will  determine 
the  number  of  bidding  units  on  which 


a  bidder  may  place  bids.  This  limit  is  a 
bidder's  "maximum  initial  eligibility." 
Each  license  is  assigned  a  specffic 
number  of  bidding  units  equal  to  the 
upfront  payment  listed  in  Attachment  A 
of  the  Auction  No.  52  Comment  Public 
Notice,  on  a  bidding  imit  per  dollar 
basis.  This  nimiber  does  not  change  as 
prices  rise  during  the  auction.  A 


bidder's  upfront  payment  is  not 
attributed  to  specific  licenses.  Rather,  a 
bidder  may  place  bids  On  any 
combination  of  licenses  as  long  as  the 
total  number  of  bidding  units  associated 
with  those  licenses  does  not  exceed  the 
bidder's  eligibility.  Eligibility  cannot  be 
increased  during  the  auction.  Thus,  in 
calculating  its  upfront  payment  amount. 
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an  applicant  should  determine  the 
maximum  number  of  bidding  units  it 
may  wish  to  bid  on  (or  hold  high  bids 
on)  in  any  single  round  and  submit  an 
upfront  payment  covering  that  number 
of  bidding  units.  We  seek  comment  on 
this  proposal. 

C.  Activity  Rules 

13.  In  order  to  ensure  that  the'  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  on  a  percentage  of  their 
ciurent  bidding  eligibility  during  each 
round  of  the  auction  rather  than  waiting 
until  the  end  to  participate.  A  bidder 
that  does  not  satisfy  the  activity  rule 
will  either  use  an  activity  rule  waiver  (if 
any  remain)  or  lose  bidding  eligibility 
for  the  next  roimd. 

14.  The  Commission  proposes  to 
divide  the  auction  into  three  stages, 
each  characterized  by  an  increased 
activity  requirement.  The  auction  will 
start  in  Stage  One.  We  propose  that  the 
auction  will  advance  to  the  next  stage 
(i.e.,  from  Stage  One  to  Stage  Two,  and 
from  Stage  Two  to  Stage  Three)  after 
two  consecutive  rounds  in  which  only 
one  new  high  bid  is  placed  in  each 
round.  The  Bureau  will  notify  bidders 
by  announcement  when  a  stage 
transition  takes  place  during  the 
auction.  We  also  propose  that  the 
Bureau  retain  discretion  to  change 
stages  unilaterally  by  announcement 
during  the  auction,  and  further  propose 
that  the  Bureau  retain  the  discretion  not 
to  make  a  transition  to  the  next  stage 
when  the  conditions  described  above 
are  met.  In  exercising  this  discretion, 
the  Bureau  will  consider  a  variety  of 
measures  of  bidder  activity,  including, 
but  not  limited  to,  the  auction  activity 
level,  the  percentage  of  licenses  (as 
measured  in  bidding  units)  on  which 
there  are  new  bids,  the  number  of  new 
bids,  and  the  percentage  increase  in 
revenue.  We  seek  comment  on  these 
proposals. 

15.  For  Auction  No.  52,  we  propose 
the  following  activity  requirements: 

Stage  One:  In  each  round  of  the  first 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  licenses 
representing  at  least  50  percent  of  its 
current  bidding  eligibility.  Failure'to 
maintain  the  requisite  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  During  Stage  One,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  current 
round  activity  by  two. 

Stage  Two:  In  each  roimd  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 


required  to  be  active  on  75  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two,  reduced  eligibility  for  the  next 
roimd  will  be  calculated  by  multipl)ring 
the  current  round  activity  by  four-thirds 

(V3). 

Stage  Three:  In  each  round  of  the 
third  stage,  a  bidder  desiring  to 
itaaintain  its  current  eligibility  is 
required  to  be  active  on  100  percent  of 
its  current  bidding  eligibility.  In  this 
final  stage,  reduced  eligibility  for  the 
next  round  will  be  set  at  current  round 
activity.  For  example,  if  a  bidder  is  not 
the  standing  high  bidder  and  did  not 
place  a  bid  in  the  current  round  its 
eligibility  would  be  reduced  to  zero.  If 
it  had  no  waivers  remaining,  it  would  be 
eliminated  from  the  auction. 

16.  We  seek  comment  on  these 
proposals.  Cotnmenters  that  believe 
these  activity  rules  should  be  modified 
should  explain  their  reasoning  and 
comment  on  the  desirability  of  an 
alternative  approach.  Commenters  are 
advised  to  support  their  claims  with 
analyses  and  suggested  alternative 
activity  rules. 

D.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

1 7.  Use  of  an  activity  rule  waiver 
preserves  the  bidder's  current  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
license.  Activity  rule  waivers  can  be 
either  proactive  or  automatic  and  are 
principally  a  mechanism  for  auction 
participants  to  avoid  the  loss  of  auction 
eligibility  in  the  event  that  exigent 
circumstances  prevent  them  from 
placing  a  bid  in  a  particular  round. 

Note:  Once  a  proactive  waiver  is 
submitted  during  a  round,  that  waiver 
cannot  be  imsubmitted. 

18.  The  Automated  Auction  System 
assumes  that  bidders  with  insufficient 
activity  would  prefer  to  use  an  activity 
rule  waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  bidding 
round  in  which  a  bidder's  activity  level 
is  below  the  minimum  required  unless: 
(i)  the  bidder  has  no  activity  rule 
waivers  remaining;  or  (ii)  the  bidder 
overrides  the  automatic  application  of  a 
waiver  by  reducing  eligibility,  thereby 
meeting  the  minimum  requirements. 
Note:  If  a  bidder  has  no  waivers 
remaining  and  does  not  satisfy  the 
required  activity  level,  its  current 
eligibility  will  be  permanently  reduced, 
possibly  eliminating  the  bidder  from  the 
auction. 


19.  A  bidder  with  insufficient  activity 
may  wish  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver.  If  so,  the  bidder  must 
affirmatively  override  the  automatic 
waiver  mechanism  during  the  bidding 
period  by  using  the  "reduce  eligibility" 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described  above.  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibility. 

20.  A  bidder  may  proactively  use  an 
activity  rule  waiver  as  a  means  to  keep 
the  auction  open  without  placing  a  bid. 
If  a  bidder  submits  a  proactive  waiver 
(using  the  "proactive  waiver"  function 
in  the  bidding  system)  during  a  bidding 
period  in  which  no  bids  or  withdrawals 
are  submitted,  the  auction  will  remain 
open  and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  there  are  no  new 
valid  bids  or  withdrawals  will  not  keep 
the  auction  open. 

21.  The  Commission  proposes  that 
each  bidder  in  Auction  No.  52  be 
provided  with  three  activity  rule 
waivers  that  may  be  used  at  the  bidder's 
discretion  during  the  course  of  the 
auction.  We  ^eek  comment  on  this 
proposal. 

E.  Information  Relating  to  Auction 
Delay,  Suspension,  or  Cancellation 

22.  For  Auction  No.  52,  we  propose 
that,  by  public  notice  or  by 
annoimcement  during  the  auction,  the 
Bureau  may  delay,  suspend,  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of 
an  auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and  efficient 
conduct  of  competitive  bidding.  In  such 
cases,  the  Bureau  may  elect  to  resume 
the  auction  starting  from  the  beginning 
of  the  current  round,' resume  the  auction 
starting  frx)m  some  previous  round,  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
We  emphasize  that  exercise  of  this 
authority  is  solely  within  the  discretion 
of  the  Bureau  and  its  use  is  not  intended 
to  be  a  substitute  for  situations  in  which 
bidders  may  wish  to  apply  their  activity 
rule  waivers.  We  seek  comment  on  this 
proposal. , 

m.  Bidding  Procedures 

A.  Round  Structure 

23.  The  Commission  will  conduct 
Auction  No.  52  over  the  Internet. 
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Telephonic  Bidding  will  also  be 
available.  As  a  contingency,  the  FCC 
Wide  Area  Network  will  be  available  as 
well.  The  telephone  number  through 
which  the  backup  FCC  Wide  Area 
Network  may  be  accessed  will  be 
annoimced  in  a  later  public  notice.  Full 
information  regarding  how  to  establish 
such  a  connection,  and  related  charges, 
will  be  provided  in  the  public  notice 
announcing  details  of  auction 
procedures. 

24.  The  initial  bidding  schedule  will 
be  aimounced  in  a  public  notice  listing 
the  qualified  bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction.  The- simultaneous 
multiple  round  format  will  consist  of 
sequential  bidding  rounds,  each 
followed  by  the  release  of  round  results. 
Details  regarding  the  location  and 
format  of  round  results  will  also  be 
included  in  the  qualified  bidders  public 
notice. 


25.  The  Bureau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  niimber  of  rounds  per 
day.  depending  upon  the  bidding 
activity  level  and  other  factors.  We  seek 
comment  on  this  proposal. 

B.  Reserve  Price  or  Minimum  Opening 
Bid 

26.  The  Balanced  Budget  Act  calls 
upon  the  Commission  to  prescribe 
methods  for  establishing  a  reasonable 
reserve  price  or  a  minimum  opening  bid 
when  FCC  licenses  are  subject  to 
auction,  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Normally,  a  reserve 
price  is  an  absolute  minimum  price 
below  which  an  item  will  not  be  sold  in 

Minimum  Opening  Bids 


a  given  auction.  Reserve  prices  can  be 
either  published  or  impublished.  A 
minimum  opening  bid,  on  the  other 
hand,  is  the  minimum  bid  price  set  at 
the  beginning  of  the  auction  below 
which  no  bids  are  accepted.  It  is 
generally  used  to  accelerate  the 
competitive  bidding  process.  Also,  the 
auctioneer  often  has  the  discretion  to 
lower  the  minimum  opening  bid 
amount  later  in  the  auction.  It  is  also 
possible  for  the  minimum  opening  bid 
and  the  reserve  price  to  be  the  same 
amount. 

27.  In  light  of  the  Balanced  Budget 
Act's  requirements,  the  Commission 
proposes  to  establish  minimum  opening 
bids  for  Auction  No.  52.  We  believe  that 
a  minimum  opening  bid,  which  has 
been  utilized  in  other  auctions,  is  an 
effective  bidding  tool. 

28.  Specifically,  for  Auction  No.  52, 
the  Commission  proposes  to  set 
minimum  opening  bids  on  a  Ucense-by- 
license  basis  as  follows: 


Ort>ital  Location  

Per  Channel 

No.  of  Channels 

Minimum  Opening  Bid 


175°  W.L.  .. 
$100,000  ... 

32  

$3,200,000 


166°  W.L  .. 
$100,000  ... 

32  

$3,200,000 


157°  W.L  .. 
$200,000  ... 

32  

$6,400,000 


61 .5°  W.L 
$800,000 
2 
$1,600,000 


The  specific  minimum  opening  bid 
for  each  license  available  in  Auction  No. 
52  is  also  set  forth  in  Attachment  A  of 
the  Auction  No.  52  Comment  Public 
Notice.  Comment  is  sought  on  this 
proposal. 

29.  If  commenters  believe  that  these 
minimum  opening  bids  will  result  in  a 
substantial  percentage  of  imsold 
licenses,  or  are  not  reasonable  amounts, 
or  should  instead  operate  as  reserve 
prices,  they  should  explain  why  this  is 
so,  and  commenVon  the  desirability  of 
an  alternative  approach.  Commenters 
are  advised  to  support  their  claims  with 
valuation  analyses  and  suggested 
reserve  prices  or  minimum  opening  bid 
levels  or  formulas.  In  establishing  the 
minimum  opening  bids,  we  particularly 
seek  comment  on  such  factors  as  the 
orbital  location  and  the  nimiber  of 
channels  being  auctioned,  th&  size  of  the 
area  being  served,  issues  of  interference 
with  other  spectrum  bands  and  any 
other  relevant  factors  that  could 
reasonably  have  an  impact  on  valuation 
of  the  DBS  licenses.  Alternatively, 
comment  is  sought  on  whether, 
consistent  with  the  Balanced  Budget 
Act,  the  public  interest  would  be  served 
by  having  no  minimum  opening  bid  or 
reserve  price. 


C.  Minimum  Acceptable  Bids  and  Bid 
Increments 

30.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
license  in  any  of  nine  different  amoimts. 
The  Automated  Auction  System 
interface  will  list  the  nine  acceptable 
bid  amounts  for  each  license.  Until  a  bid 
has  been  placed  on  a  license,  the 
minimum  acceptable  bid  for  that  license 
will  be  equal  to  its  minimum  opening 
bid.  In  the  rounds  after  an  acceptable 
bid  is  placed  on  a  license,  the  minimimot 
acceptable  bid  for  that  license  will  be 
equal  to  the  standing  high  bid  plus  the 
defined  increment. 

31.  Once  there  is  a  standing  high  bid 
on  a  license,  the  Automated  Auction 
System  will  calculate  a  minimum 
acceptable  bid  for  that  license  for  the 
following  round.  The  difference 
between  the  minimum  acceptable  bid 
and  the  standing  high  bid  for  each 
license  will  define  the  bid  increment. 
The  nine  acceptable  bid  amounts  for 
each  license  consist  of  the  minimum 
acceptable  bid  (the  standing  high  bid 
plus  one  bid  increment)  and  additional 
amounts  calculated  using  multiple  bid 
increments  (i.e.,  the  second  bid  amount 
equals  the  standing  high  bid  plus  two 
times  the  bid  increment,  the  third  bid 


amojint  equals  the  standing  high  bid 
plus  three  times  the  bid  increment,  etc.). 

32.  For  Auction  No.  52,  the 
Commission  proposes  to  use  a  10 
percent  bid  increment.  This  means  that 
the  minimum  acceptable  bid  for  a 
license  will  be  approximately  10 
percent  greater  than  the  previous 
standing  high  bid  received  on  the 
license.  The  minimimi  acceptable  bid 
amount  will  be  calculated  by 
multiplying  the  standing  high  bid  times 
one  plus  the  increment  percentage — i.e., 
(standing  high  bid)  *  (1.10).  We  will 
round  the  result  using  our  standard 
rounding  procedures  for  minimum 
acceptable  bid  calculations:  results 
above  $10,000  are  roimded  to  the 
nearest  $1,000;  results  below  $10,000 
but  above  $1,000  are  rounded  to  the 
nearest  $100;  and  results  below  $1,000 
are  rounded  to  the  nearest  $10. 

33.  Until  a  bid  has  been  placed  on  a 
license,  the  minimum  acceptable  bid  for 
that  Ucense  will  be  equal  to  its 
minimiun  opening  bid.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  minimum 
opening  bid  times  one  plus  the 
minimum  percentage  increment, 
rounded  as  described  above,  and  the 
minimum  opening  bid.  That  is,  I  = 
(minimum  opening  bid)(l  + 
N){roimded}  -  (minimum  opening  bid). 
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Therefore,  when  N  equals  0.1,  the  first 
additional  bid  amount  will  be 
approximately  ten  percent  higher  than 
the  minimum  opening  bid;  the  second, 
twenty  percent;  the  third,  thirty  percent; 
etc. 

34.  In  the  case  of  a  license  for  which 
the  standing  high  bid  has  been 
withdrawn,  the  minimum  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid. 

35.  The  Bureau  retains  the  discretion 
to  change  the  minimum  acceptable  bids 
and  bid  increments  if  it  determines  that 
circumstances  so  dictate.  The  Bureau 
will  do  so  by  announcement  in  the 
Automated  Auction  System.  We  seek 
comment  on  these  proposals. 

D.  High  Bids 

36.  At  the  end  of  a  bidding  round,  the 
high  bids  will  be  determined  based  on 
the  highest  gross  bid  amount  received 
for  each  license.  A  high  bid  from  a 
previous  found  is  sometimes  referred  to 
as  a  "standing  high  bid."  A  "standing 
high  bid"  will  remain  the  high  bid  until 
there  is  a  higher  bid  on  the  same  license 
at  the  close  of  a  subsequent  round. 
Bidders  are  reminded  that  standing  high 
bids  confer  bidding  activity. 

37.  In  the  event  of  identical  high  bids 
on  a  license  in  a  given  round  (i.e.,  tied 
bids),  we  propose  to  use  a  random 
number  generator  to  select  a  high  bid 
from  among  the  tied  bids.  The 
remaining  bidders,  as  well  as  the  high 
bidder,  will  be  able  to  submit  a  higher 
bid  in  a  subsequent  round.  If  no  bidder 
submits  a  higher  bid  in  a  subsequent 
round,  the  high  bid  from  the  previous 
round  will  win  the  license.  If  any  bids 
are  received  on  the  license  in  a 
subsequent  round,  the  high  bid  again 
will  be  determined  by  the  highest  gross 
bid  amount  received  for  the  license. 

E.  Information  Regarding  Bid 
Withdrawal  and  Bid  Removal 

3d.  For  Auction  No.  52,  the 
Commission  proposes  the  following  bid 
removal  and  bid  withdrawal 
procedures.  Before  the  close  of  a 
bidding  period,  a  bidder  has  the  option 
of  removing  any  bid  placed  in  that 
round.  By  removing  selected  bids  in  the 
bidding  system,  a  bidder  may  effectively 
"unsubmit"  euiy  bid  placed  within  that 
round.  A  bidder  removing  a  bid  placed 
in  the  same  round  is  not  subject  to  a 
withdrawal  payment.  Once  a  round 
closes,  a  bidder  may  no  longer  remove 
a  bid. 


39.  A  high  bidder  may  withdraw  its 
standing  high  bids  from  previous 
rounds  using  the  "withdraw  function" 
in  the  bidding  system.  A  high  bidder 
that  withdraws  its  standing  high  bid 
from  a  previous  roimd  is  subject  to  the 
bid  withdrawal  payment  provisions  of 
the  Commission  niles.  We  seek 
comment  on  these  bid  removal  and  bid 
withdrawal  procedures. 

40.  In  the  Part  1  Third  Report  and 
Order.  63  FR  770  (January  7,  1998),  the 
Commission  explained  that  allowing  bid 
withdrawals  facilitates  efficient 
aggregation  of  licenses  and  the  piu^uit 
of  efficient  backup  strategies  as 
information  becomes  available  during 
the  course  of  an  auction.  The 
Commission  noted,  however,  that,  in 
some  instances,  bidders  may  seek  to 
withdraw  bids  for  improper  reasons. 
The  Bureau,  therefore,  has  discretion  in 
managing  the  auction,  to  limit  the 
number  of  withdrawals  to  prevent  any 
bidding  abuses.  The  Commission  stated 
that  the  Bureau  should  assertively 
exercise  its.discretion,  consider  limiting 
the  number  of  rounds  in  which  bidders 
may  withdraw  bids,  and  prevent  bidders 
from  bidding  on  a  particular  market  if 
the  Bureau  finds  that  a  bidder  is  abusing 
the  Commission's  bid  withdrawal 
procedures. 

41.  Applying  this  reasoning,  the 
Commission  proposes  to  limit  each 
bidder  in  Auction  No.  52  to 
withdrawing  standing  high  bids  in  no 
more  than  one  round  during  the  course 
of  the  auction.  To  permit  a  bidder  to 
withdraw  bids  in  more  than  one  round 
would  likely  encourage  insincere 
bidding  or  the  use  of  withdrawals  for 
anti-competitive  purposes.  The  round  in 
which  withdrawals  are  utilized  will  be 
at  the  bidder's  discretion;  withdrawals 
otherwise  must  be  in  accordance  with 
the  Conunission's  rules.  There  is  no 
limit  on  the  number  of  standing  high 
bids  that  may  be  withdrawn  in  the 
round  in  which  withdrawals  are 
utilized.  Withdrawals  will  remain 
subject  to  the  bid  withdrawal  payment 
provisions  specified  in  the 
Commission's  rules.  We  seek  comment 
on  this  proposal. 

F.  Stopping  Rule 

42.  The  Commission  has  discretion 
"to  establish  stopping  rules  before  or 
during  midtiple  round  auctions  in  order 
to  terminate  the  auction  within  a 
reasonable  time."  For  Auction  No.  52, 
the  Commission  proposes  to  employ  a 
simultaneous  stopping  rule  approach.  A 
simultaneous  stopping  rule  means  that 
all  licenses  remain  open  until  bidding 
closes  simultaneously  on  all  licenses. 

43.  Bidding  will  close  simultaneously 
on  all  licenses  after  the  first  roimd  in 


which  no  new  acceptable  bids, 
proactive  waivers,  or  withdrawals  are 
received.  Thus,  unless  circumstances 
dictate  otherwise,  bidding  will  remain 
open  on  all  licenses  until  bidding  stops  ' 
on  every  license. 

44.  However,  the  Conunission 
proposes  that  the  Bureau  retain 
discretion  to  exercise  any  of  the 
following  options  during  Auction  No. 
52: 

i.  Utilize  a  modified  version  of  the 
simultaneous  stopping  rule.  The 
modified  stopping  rule  would  close  the 
auction  for  all  licenses  after  the  first 
round  in  which  no  bidder  submits  a 
proactive  waiver,  withdrawal,  or  a  new 
bid  on  any  Ucense  on  which  it  is  not  the 
standing  high  bidder.  Thus,  absent  any 
other  bidding  activity,  a  bidder  placing 
a  new  bid  on  a  license  for  which  it  is 
the  standing  high  bidder  would  not 
keep  the  auction  open  under  this 
modified  stopping  rule.  The 
Commission  further  seeks  comment  on 
whether  this  modified  stopping  rule 
should  be  used  at  any  time  or  only  in 
stage  three  of  the  auction. 

ii.  Keep  the  auction  open  even  if  no 
new  acceptable  bids  or  proactive 
waivers  are  submitted  and  no  previous 
high  bids  are  withdrawn.  In  this  event, 
the  effect  will  be  the  same  as  if  a  bidder 
had  submitted  a  proactive  waiver.  The 
activity  rule,  therefore,  will  apply  as 
usual,  and  a  bidder  with  insufficient 
activity  will  either  lose  bidding 
eligibility  or  use  a  remaining  activity 
rule  waiver. 

iii.  E>eclare  that  the  auction  will  end 
after  a  specified  number  of  additional 
rounds  ("special  stopping  rule").  If  the 
Bureau  invokes  this  special  stopping 
rule,  it  will  accept  bids  in  the  specified 
final  round(S)  oiily  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  a  specified  preceding  number  of 
roimds. 

45.  The  Commission  proposes  that  the 
Bureau  exercise  these  options  only  in 
certain  circumstances,  such  as,  for 
example,  where  the  auction  is 
proceeding  very  slowly,  there  is 
minimal  overall  bidding  activity,  or  it 
appears  likely  that  the  auction  will  not 
close  within  a  reasonable  period  of  time. 
Before  exercising  these  options,  the 
Bureau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 
increasing  the  number  of  bidding 
rounds  per  day,  and/or  increasing  the 
amount  of  the  minimum  bid  increments 
for  the  limited  number  of  Ucenses  for 
which  there  is  still  a  high  level  of 
bidding  activity.  We  seek  comment  on 
these  proposals. 
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IV.  Conclusion 

46.  Comments  are  due  on  or  before 
March  17,  2003,  and  reply  comments 
are  due  on  or  before  March  24,  2003. 
Because  of  the  disruption  of  regular 
mail  and  other  deliveries  in 
Washington,  DC,  the  Bureaus  require  ' 
that  all  comments  euid  reply  comments 
be  filed  electronically.  Comments  and 
reply  comments  must  be  sent  by 
electronic  mail  to  the  following  address: 
auction52@fcc.gov.  The  electronic  mail 
containing  the  comments  or  reply 
comments  must  include  a  subject  or 
caption  referring  to  Auction  No.  52 
Comments.  The  Commission  requests 
that  parties  format  any  attachments  to 
electronic  mail  as  Adobe®  Acrobat® 
(pdf)  or  Microsoft®  Word  dociunents. 
Copies  of  comments  and  reply 
conmients  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Public  Reference 
Room,  Room  CY-A257,  445  12th  Street. 
SW.,  Washington,  DC  20554. 

47.  In  addition,  the  Commission 
requests  that  commenters  fax  a  courtesy 
copy  of  their  comments  and  reply 
conunents  to  the  attention  of  Kathryn 
Garland  at  (717)  338-2850. 

48.  This  proceeding  has  been 
designated  as  a  "permit-but-disclose" 
proceeding  in  accordance  with  the 
Commission's  ex  parte  rules.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  siunmarizing 
the  presentations  must  contain 
summaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  ex  parte  presentations  in 
permit-but-disclose  proceedings  are  set 
forth  in  §  1.1206(b)  of  the  Commission's 
rules. 


Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-6476  Filed  3-13-03;  3:22  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-03-52-B  (Auction  No.  52); 
DA  03-793] 

Auction  Of  Direct  Broadcast  Satellite 
Service  Deadlines  Extended  for 
Comments  and  Reply  Comments 

AGENCY:  Federal  Communications  . 

Conunission. 

action:  Notice. 

SUMMARY:  This  document  extends  the 
comment  and  reply  comment  date  to 
allow  additional  time  to  comment  on 
reserve  prices  or  minimum  opening  bids 
and  other  auction  procedures  in 
Auction  No.  52. 

DATES:  Comments  are  due  on  or  before 
March  24,  2003  and  reply  conunents  are 
due  on  or  before  March  31,  2003. 
ADDRESSES:  Comments  and  reply 
conunents  must  be  sent  by  electronic 
mail  to  the  following  address: 
auction52@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Carter  at  (202)  418-0660. 

SUPPLEMENTARY  INFORMATION:  On  March 
3,  2003,  the  Commission  released  the 
Auction  No.  52  Comment  Public  Notice, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  announcing  the 
auction  of  licenses  to  use  the  Direct 
Broadcast  Satellite  ("DBS")  service 
allocation.  Comments  were  due  on  or 
before  March  17,  2003,  and  reply 
comments  were  due  on  or  before  March 
24.  2003.  By  this  dociunent,  the 


Wireless  Telecommunications  Bureau 
extends  the  deadline  for  comments  to 
March  24,  2003,  and  the  deadline  for 
reply  comments  to  March  31,  2003. 

Federal  Communications  Commission. 
Margaret  Wiener, 

Chief,  Auctions  and  Industry  Analysis 
Division,  WTB. 

[FR  Doc.  03-6588  Filed  3-17-03;  8:45  am] 
BHJJNG  CODE  6712-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Renewals 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
renewal  of  certain  FDA  advisory 
conunittees  by  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner). 
The  Commissioner  has  determined  that 
it  is  in  the  public  interest  to  renew  the 
charters  of  the  conunittees  listed  in  the 
following  table  for  an  additional  2  years 
beyond  charter  expiration  date.  The  new 
charters  will  be  in  effect  until  the  dates 
of  expiration  listed  in  the  following 
table.  This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  oi 
October  6,  1972  (Public  Law  92-463  (5 
U.S.C.  app.  2)). 

DATES:  Authority  for  these  committees 
will  expire  on  the  dates  indicated  in  the 
following  table  unless  the 
Commissioner  formally  determines  that 
renewal  is  in  the  public  interest. 


Name  of  committee 

Date  of  expiration 

Science  Board  to  the  Food  and  Drug  Administration 

June  26,  2004 

- 

Allergenic  Products  Advisory  Committee 

July  9,  2004 

.. 

Cardiovascular  Drugs  Advisory  Committee 

August  27,  2004 

■ 

, 

Endocrinologic  and  Metabolic  Drugs  Advisory  Committee 

August  27,  2004 

«     ^ 

Oncologic  Drugs  Advisory  Committee 

September  1 ,  2004 

" 

Anti-Infective  Drugs  Advisory  Committee 

October  7,  2004 

- 

Dermatologic  and  Ophthalmic  Drugs  Advisory  Committee 

Octot)er  7,  2004 

« 

Biological  Response  Modifiers  Advisory  Committee 

October  28,  2004 

• 

Technical  Electronic  Product  Radiation  Safety  Standards  Committee 

December  24,  2004 

Antiviral  Drugs  Advisory  Committee   . 

1 ■ -' 

Febmary  15,  2005 
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FOR  FURTHER  INFORMATION  CONTACT: 

Linda  A.  Sherman.  Advisory  Committee 
Oversight  and  Management  Staff  (HF- 
4),  Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1220. 

Dated:  March  10.  2003. 
Linda  Arey  Skladany, 
Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-6397  Filed  3-17-03;  8:45  ami 
BtLUNQ  CODE  4100-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

Allergenic  Products  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Allergenic 
Products  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  via  videoconference  and 
teleconference  on  April  8.  2003,  from  1 
p.m.  to  3:30  p.m. 

Location:  Food  and  Drug 
Administration,  Bldg.  29B,  conference 
rm.  A,  8800  Rockville  Pike,  Bethesda, 
MD.  This  meeting  will  be  held  by  video 
and  teleconference.  The  public  is 
welcome  to  attend  the  meeting  at  the 
onsite  location.  A  speaker  phone  will  be 
provided  for  public  participation. 

Contact  Person:  William  Freas  or  Jane 
Brown,  Center  for  Biologies  Evaluation 
and  Research  (HFM-71).  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville,  MD  20852,  301-827-0314.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12388.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  listen  to 
updates  on  FDA  activities  relating  to 
allergen  extract  standardization. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  3,  2003.  Oral 


presentations  from  the  public  will  be 
scheduled  between  approximately  2:15 
p.m.  and  3:15  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  April  4,  2003,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  William 
Freas,  or  Jane  Brown  i\  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  10.  2003. 
Linda  Arey  Skladany. 
Associate  Commissioner  for  External 
Relations. 

(FR  Doc.  03-6368  Filed  3-17-03;  8:45  am] 
BILUNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

National  Mammography  Quality 
Assurance  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  National 
Mammography  Quality  Assurance 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 
.  Date  and  Time:  The  meeting  will  be 
held  on  April  28,  2003,  from  9  a.m.  to 
6  p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Rooms,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Contact  Person:  Charles  Finder, 
Center  for  Devices  and  Radiological 


Health  (HFZ-240),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville.  MD  20850.  301-594-3332.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12397.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  receive 
information  on  the  reauthorization  of 
the  Mammography  Quality  Standards 
Act  (MQSA)  and  will  discuss  the 
potential  impact  of  reauthorization  on 
the  current  regulations  particularly  as  it 
relates  to  personnel  competency?  The 
committee  will  also  discuss 
mechanisms  to  recruit  and  retain 
mammography  personnel  as  well  as  the 
latest  draft  and  final  MQSA  compliance 
guidance  changes.  The  committee  will 
receive  updates  on  approved  alternative 
standards,  the  status  of  accreditation 
and  certification  of  full  field  digital 
mammography,  current  inspection 
follow-up  actions,  and  an  overview  of 
inspection  observations.  The  MQSA 
compliance  guidance  documents,  which 
are  in  a  question  and  answer  format,  are 
available  to  the  public  on  the  Internet  at 
http://www.fda.gov/cdrh/ 
mammography.  This  guidance  is  being 
updated  continually  in  response  to 
questions  that  FDA  receives  bom  the 
public. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  31,  2003.  Oral 
presentations  bom.  the  public  will  be 
scheduled  between  approximately  9:30 
a.m.  and  10:30  a.m.  on  April  28,  2003. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  March  31, 
2003,  and  submit  a  brief  statement  of 
the  general  natuire  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participemts,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Shirley 
Meeks,  Conference  Management  Staff,  at 
301-594-1283,  ext.  105,  at  least  7  days 
in  advance  of  the  meeting. 
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Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  10,°  2003. 
Linda  Arey  Skladany, 

Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  03-6369  Filed  3-17-03;  8:45  am] 

BILLING  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Science  Board  to  ttie  Food  and  Drug 
Administration;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Science  Board  to 
the  Food  and  Drug  Administration. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  April  9,  2003,  from  8  a.m.  to 
4:30  p.m. 

Location:  Food  and  Drug 
Administration,  rm.  1066,  5630  Fishers 
Lane,  Rockville,  MD  20857. 

Contact  Person:  Susan  Bond,  Office  of 
the  Commissioner,  Food  and  Drug 
Administration  (HF-33),  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
6687,  sbond@oc.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12603. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  board  will  hear  and 
discuss  the  FDA's  launched  initiative  to 
improve  the  development  and 
availability  of  innovative  medical 
products,  specifically  in  the  area  of 
pharmacogenomics.  The  board  will  also 
hear  updates  on  the  pharmaceutical 
manufacturing  initiative. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  March  28,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 


presentations  should  notify  the  contact 
person  before  March  28,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Susan  Bond 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  10,  2003. 
Linda  Arey  Skladany, 

Associate  Commissioner  for  External  . 

Relations. 

[FR  Doc.  03-6367  Filed  3-17-03;  8:45  am] 

BILUNG  COOE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Redesignation  of  Contract  Healtti 
Service  Delivery  Area 

agency:  Indian  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Indian  Health  Service  (IHS)  is 
redesignating  the  geographic  boundaries 
of  the  Contract  Health  Service  Delivery 
Area  (CHSDA)  for  the  Rosebud  Sioux 
Tribe  ("The  Tribe").  The  Tribe's  CHSDA 
was  comprised  of  Bennett,  SD,  Cherry, 
NE,  Mellette,  SD,  Todd,  SD  and  Tripp, 
SD  counties  in  South  Dakota  and 
Nebraska.  These  counties  were 
designated  as  the  Tribe's  CHSDA  when 
the  IHS  published  its  updated  list  of 
CHSDAs  in  the  Federal  Register  of 
January  10, 1984  (49  FR  1291).  It  is 
proposed  that  the  redesignated  CHSDA 
be  comprised  of  seven  counties  in  the 
States  of  South  Dakota  and  Nebraska, 
Bennett,  SD,  Cherry,  NE,  Mellette,  SD, 
Todd,  SD,  Tripp,  SD,  Gregory,  SD  and 
Lyman,  SD.  This  notice  is  issued  under 
authority  of  43  FR  34654,  August  4, 
1978. 

DATES:  Comments  must  be  received  on 
or  before  April  1 7 ,  2003 . 
ADDRESSES:  Comments  may  be  mailed  to 
Betty  Gould,  Regulations  Officer, 


Division  of  Regiilatory  and  Legal  Affairs, 
Indian  Health  Service,  12300  Twinbrook 
Parkway,  Suite  450,  Rockville,  MD 
20857.  Telephone  301-443-7899  (This 
is  not  a  toll-free  number).  Comments 
received  will  be  available  for  inspection 
at  the  address  above  from  9  a.m.  to  3 
p.m.,  Monday  through  Friday,  beginning 
approximately  two  weeks  after 
publication. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Leslie  Morris,  Director.  Division  of 
Regulatory  and  Legal  Affairs.  Office  of 
Management  Support,  Indian  Health 
Service,  12300  Twinbrook  Parkway, 
Suite  450.  Rockville.  MD  20857, 
Telephone  301-443-1116.  (This  is  not  a 
toll-fi«e  number.) 

SUPPLEMENTARY  INFORMATION:  On  August 
4, 1978,  the  IHS  published  regulations 
establishing  eligibility  criteria  for 
receipt  of  contract  health  services  and 
for  the  designation  of  CHSDAs  (43  FR 
34654,  codified  at  42  CFR  136.22,  last 
published  in  the  2002  version  of  the 
Code  of  Federal  Regulations).  On 
September  16, 1987,  the  IHS  published 
new  regulations  governing  eligibility  for 
IHS  services.  Congress  has  repeatedly 
delayed  implementation  of  the  new 
regulations  by  imposing  annual 
moratoriums.  Section  719(a)  of  the 
Indian  Health  Care  Amendments  of 
1988,  Pub.  L.  lOQ-713,  exphcitly 
provides  that  diuing  the  period  of  the 
moratorium  placed  on  implementation 
of  the  new  eligibility  regulations,  the 
IHS  will  provide  services  pursuant  to 
the  criteria  in  effect  on  September  15, 
1987.  Thus,  the  IHS  contract  health 
services  program  continues  to  be 
governed  by  the  regulations  in  effect  on 
September  15, 1987.  See  42  CFR  136.21, 
et  seq.  (2002). 

As  applicable  to  the  Tribe,  these 
regulations  provide  that,  imless 
otherwise  designated,  a  CHSDA  shall 
consist  of  a  county  which  includes  all 
or  part  of  a  reservation  and  any  county 
or  counties  which  have  a  common 
boimdary  with  the  reservation  (42  CFR 
136.22).  The  regulations  also  provide 
that  after  consultation  with  the  tribal 
governing  body  or  bodies  of  those 
reservations  included  in  the  CHSDA, 
the  Secretary  may,  bom  time  to  time, 
redesignate  areas  within  the  United 
States  for  inclusion  in  or  exclusion  from 
a  CHSDA.  The  regulations  require  that 
certain  criteria  must  be  considered 
before  any  redesignation  is  made.  The 
criteria  are  as  follows: 

(1)  The  number  of  Indians  residing  in 
the  area  proposed  to  be  so  included  or 
excluded; 

(2)  Whether  the  tribal  governing  body 
has  determined  that  Indians  residing  in 
the  area  near  the  reservation  are  socially 
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and  economically  affiliated  with  the 
tribe; 

(3)  The  geographic  proximity  to  the 
reservation  of  the  area  whose  inclusion 
or  exclusion  is  being  considered;  and 

(4)  The  level  of  funding  which  would 
be  available  for  the  provision  of  contract 
health  services. 

Additionally,  the  regulations  require 
that  any  redesignation  of  a  CHSDA  must 
be  made  in  accordance  with  the 
procedures  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  In 
compliance  with  this  requirement,  we 
are  publishing  this  proposal  and 
requesting  public  comment. 

Piusuant  to  a  Tribal  Resolution  2000- 
32.  dated  March  9,  2000,  the  Tribe 
requested  the  IHS  to  redesignate  their 
current  CHSDA,  which  incorporates 
Mellette,  Bennett,  Todd,  Trip  and 
Cherry  Coimties  in  the  State  of  South 
Dakota  and  Nebraska,  to  include 
Gregory  and  Lyman  counties.  In 
applying  the  aforementioned  CHSDA 
redesignated  criteria  required  by 
required  by  42  CFR  136.22,  the 
following  findings  are  made: 

(1)  The  Tribe  enrollment  and  census 
records  identify  519  tribal  members 
residing  in  Gregory  County  and  0  tribal 
members  residing  in  Lyman  County. 

(2)  The  Tribe  has  determined  that 
contract  health  services  would  be 
available  to  all  its  members  and 
members  of  other  federally  recognized 
tribes  who  reside  in  Gregory  County  and 
Lyman  County  having  close  social  and 
economic  ties  with  the  Tribe. 

(3)  Gregory  County  is  presently  a 
CHSDA  county  for  the  Yankton  Sioux 
Tribe.  There  are  159  Tribal  members,  of 
the  519  total,  who  are  eligible  for  the 
Yankton  Sioux  CHS  program  because  of 
close  economic-social  ties.  The  Yankton 
Sioux  and  Rosebud  Sioux  CHS 
programs  will  work  together  on  the 
eligibility  and  CHS  coverage  on  a  case- 
by-case  basis.  Lyman  County  is 
presently  a  CHSDA  county  for  the 
Lower  Brule  Sioux  Tribe.  There  are  0 
Tribal  members  who  are  eligible  for  the 
Lower  Brule  Sioux  CHS  program.  The 
Lower  Brule  and  Rosebud  CHS  program 
will  work  together  on  the  eligibility  and 
CHS  coverage  on  a  case-by-case  basis  if/ 
when  there  are  Rosebud  Sioux  residing 
within  Lyman  Coimty. 

(4)  At  this  time,  altnough  Gregory 
County  does  not  border  the  Rosebud 
Sioux's  reservation,  Gregory  County  was 
within  the  original  boimdaries  of  the 
reservation  and  continues  to  have  a 
significant  population  of  Rosebud 
Sioux.  The  Tribe  chose  to  include 
Lyman  County  in  the  expansion  even 
though,  at  the  time  of  the  analysis,  there 
were  no  Rosebud  Sioux  tribal  members 
residing  in  Lynn  County.  The  close 


proximity  to  the  original  boimdaries  of 
the  reservation  was  considered  because 
there  could  be  members  residing  in 
Lyman  County  in  the  future. 

(5)  The  519  tribal  members  residing  in 
Gregory  County  presently  utilize  the 
Rosebud  Indian  Health  Service  facility's 
direct  care  services.  Therefore,  the 
clinical  work  load  units  will  not  be 
impacted.  It  is  estimated  that  the  ciurent 
eligible  contract  health  service 
population  will  be  increased  by  519  in 
Gregory  County.  The  Rosebud  CHS 
program  has  a  recurring  CHS  funding 
base  of  $4,233,730.  The  formula  used  to 
determine  what  impact  the  additional 
519  members,  residing  in  Gregory 
County,  would  have  on  the  Rosebud 
CHS  fund  is  determined  by  using  the 
Aberdeen  Area's  type  of  facility  per 
capita  of  $327  x  519  =  $169,713.  The  0 
number  residing  in  Lyman  Coiuity 
would  have  no  impact  at  this  time.  The 
Rosebud  Indian  Health  Service  facility 
recognizes  that  there  will  be  no 
additional  CHS  funding  for  this  CHSDA 
expansion  but  they  do  not  expect  a 
significant  impact  on  their  present 
funding  and  support  the  tribe's  CHSDA 
expansion  and  redesignation.  The 
expansion  and  redesignation  of  the 
CHSDA  to  include  both  Gregory  County 
and  Lyman  County  is  within  the  present 
available  resources. 

Accordingly ,'after  considering  the 
Tribe's  request  in  light  of  the  criteria 
specified  in  the  regulations  I  am 
proposing  to  redesignate  the  CHSDA  of 
the  Tribe  to  consist  of  Bennett,  SD, 
Cherry,  NE,  Mellette,  SD,  Todd,  SD, 
Tripp,  SD,  Gregory,  SD  and  Lyman,  SD, 
Counties  of  South  Dakota  and  Nebraska. 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  prior  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Dated:  March  10,  2003. 
Charles  W.  Grim, 

Assistant  Surgeon  General,  Interim  Director, 
Indian  Health  Service. 
(FR  Doc.  03-6398  File4  3-17-03;  8:45  am) 
WUJNG  CODE  4160-16-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
action:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 


Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosiue  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications.  ' 

Development  of  a  Novel  High 
Throu^put  Assay  To  Measure  Cell 
Infection  With  Vaccinia  Strains 
Expressing  Reporter  Genes 

Hana  Golding  (FDA). 

U.S.  Provisional  Patent  Application  60/ 

429.767  filed  27  Nov  2002. 
Licensing  Contact:  Peter  Soukas;  301/ 

435-4646;  soukasp@od.nih.gov. 

Critical  to  developing  a  vaccine 
against  viral  infections  is  an  assay  to 
measure  the  neutralizing  antibody 
present  in  blood  of  vaccine  recipients. 
The  ciurently  available  tests  are  labor 
intensive  and  require  5-6  days  to 
complete.  The  inventors  have  designed 
a  high  throughput  vaccinia 
neutralization  assay,  which  offers 
several  advantages  over  the  assays  that 
are  currently  used.  It  is  completed  in  as 
little  as  24  hours,  it  is  sensitive,  highly 
reproducible,  requires  only  50  \il  of 
plasma  and  uses  automated  readout. 
This  assay  is  based  on  the  use  of 
recombinant  vaccinia  virus  (vSC5^) 
expressing  a  bacterial  gene  coding  for 
the  enzyme  b-galactosidase  (b-Gal) 
imder  the  control  of  a  synthetic  early/ 
late  promotor.  Another  recombinant 
virus  expressing  an  inducible  reporter 
gene  (EGFP)  is  also  being  tested  in 
neutralization  assay.  These  assays  may 
be  of  value  in  the  clinical  trials  of  new 
smallpox  vaccines,  for  evaluations  of 
new  vaccinia  immunoglobulin  (VIG) 
and  anti-viral  agents  under 
development.  The  technology  itself  may 
be  adapted  for  construction  of 
neutralization  assays  for  other  viruses 
and  intracellular  pathogens. 

Method  of  Separating  Recombinant 
Immunotoxin 

Hua  Jiang  et  al.  (NCI). 
DHHS  Reference  No.  E-209-2002/a- 
US-01  filed  07  Nov  2002. 
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Licensing  Contact:  Jonathan  Dixon;  301/ 
435-5559;  dixonj@od.nih.gov. 
Over  the  past  several  years,  dsFv- 
immimotoxins  have  generated 
significant  interest  in  the  research  and 
commercial  communities,  as  they  have 
been  shown  to  me  more  useful  in 
certain  therapeutic  applications  over 
intact  antibody-immunotoxins  and  Fv- 
immunotoxins.  dsFv-immunotoxins  are 
created  when  a  single-chain  variable 
domain-toxin  conjugate  is  associated 
with  the  complementary  single-chain 
variable  domain  via  one  or  more 
disulfide  bonds  to  form  a  "disulfide- 
stabilized"  Fv  (dsFv)-immunotoxin. 

Separation  of  dsFv-immunotoxin  fitim 
its  single-chain  variable  domain 
subunits  (and  any  other  contaminants) 
has  thus  far  been  achieved  through  a 
low  yielding  and  relatively  expensive 
process.  The  present  invention  discloses 
a  new  method  of  purifying  dsFv- 
immunotoxins  that  has  shown  a  three- 
fold increase  in  yield  while  at  the  same 
time  keeping  costs  at  a  commercially 
reasonable  level.  As  the  demand  for 
dsFv-immimotoxins  increases,  this 
method  will  give  companies  the  ability 
to  pmify  sufficient  quantities  to  support 
their  clinical  trials  and  make  their  way 
to  the  commercial  marketplace. 

Optimization  of  Cardiac  Contraction  by 
Novel  Human  Kinase  Mediated 
Differential  Phosphorylation  of  Myosin 

Dr.  Neal  D.  Epstein  (NHLBI). 

DHHS  Reference  Nos.  E-261-00/0  filed 

12  Sep  2000  and  E-261-00/2  filed  12 

Sep  2001. 
Licensing  Contact:  Fatima  Sayyid;  301/ 

435-4521;  sayyidf@od.nih.gov. 

This  invention  relates  to  the 
development  of  drugs  that  provide 
novel  therapeutic  interventions  to 
increase  the  efficiency  of  failing  hearts. 
It  describes  the  cloning  of  the  active 
cardiac  kinase  which  modified  the 
cardiac  stretch-activation  response  and 
myofiber  tension  via  phosphorylation  of 
the  beta  myosin  light  chain  molecules. 
These  molecules  are  differentially 
phosphorylated  by  this  kinase  as  a 
function  of  location  to  produce  the 
spatial  variation  in  myofiber  mechanics 
that  optimize  cardiac  torsion.  The  data 
in  this  invention  indicate  that  targeting 
this  cardiac  light  chain  kinase  could 
jrield  novel  therapeutics  to  increase  the 
efficiency  of  hearts  failing  from  a  variety 
of  causes.  This  approach  represents  an 
alternative  to  present  day  therapeutics 
such  as  calcium  blocking  agents  or 
digoxin,  and  thus  may  have  the  added 
benefit  of  providing  therapeutics  that 
are  synergistic  with  present  treatments. 

This  invention  is  aescribed,  in  part,  in 
Davis  et  al..  Cell  2001  Nov  30; 
107(5):631-41. 


Methods  of  Screening  for  Risk  of 
Cancer  Using  Human  Lactoferrin  DNA 
Probe  or  Primer 

Christina  Teng  and  Timothy  Panella 

(NIEHS). 
U.S.  Patent  5,948,613  issued  07  Sep 

1999. 
Licensing  Contact:  Marlene  Shiim-Astor; 

301/435-4426;  shinnm@od.nih.gov. 

While  normal  breast  ductal 
epithelium  and  neutrophilic 
granulocytes  contain  lactoferrin.  their 
malignant  counterparts  frequently  do 
not.  The  NIH  announces  primers  or 
probes  corresponding  to  the  hiunan 
lactoferrin  gene,  its  promoter  region, 
and  its  protein  product,  obtained  fitim 
hiunan  breast  tissue.  The  lactoferrin 
primer  or  probes  can  be  used  to  screen 
for  malignancy  arising  fitim  tissues  that 
normally  secrete  lactferrin,  or  as  a  test 
to  check  the  recovery  of  a  patient  from 
a  malignancy. 

Dated:  March  5,  2003. 
Steven  M.  Fei^guson, 

Acting  Director,  Division  of  Technology 

Development  and  Transfet,  Office  of 

Technology  Transfer,  National  Institutes  of 

Health. 

(FR  Doc.  03-6366  Filed  3-17-03;  8:45  am] 
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summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


Methods  for  Prophylaxis  and  Treatment 
of  HER-2Aieu  Tumors 

John  C.  Morris.  Jay  A.  Berzofsky.  Yoshio 

Sakai.  Jong-Myxm  Park.  Masake 

Terabe(allofNCI). 
Serial  No.  60/422.395  filed  30  Oct  2002. 
Licensing  Contact:  Susan  S.  Rucker; 

301/435-4478;  ruckers@od.nih.gov. 

This  application  relates  to  methods 
for  cancer  prophylaxis  and  treatment. 
More  particularly,  the  application 
relates  to  methods  for  the  treatment  and 
prophylaxis  of  cancers  caused  bythe 
activity  of  the  HER-2/neu/erbB-2  gene 
employing  immunotherapy.  Such 
cancers  include  breast  cancers,  cancer^ 
of  the  female  genital  tract  and  some 
cancers  of  the  gastrointestinal  tract. 

The  methods  claimed  involve  the  use 
of  a  HER-2/neu  vaccine  employing 
recombinant  non-replicating  adenovirus 
expressing  a  HER-2/neu/erbB-2  gene. 
In  a  preferred  embodiment  the  vaccine 
comprises  a  recombinant  non- 
replicating  adenoviral  vector  encoding  a 
HER-2/neuyerbB-2  gene  that  is 
expressed  as  a  truncated  HER-2/neu/ 
erbB-2  protein.  Antigen  presenting 
cells,  such  as  dendritic  cells  infected 
with  the  recombinant  adenoviral  vector, 
process  and  present  the  truncated  HER- 
2/neu/erbB-2  protein,  thereby 
stimulating  an  immune  response. 
Preferred  HER-2/neu/erbB-2  proteins 
contain  regions  of  the  extracellular 
domain  and  the  transmembrane  domain 
of  the  intact  HER-2/neu/erbB-2  gene 
produtit  and  do  not  contain  a^y  tyrosine 
kinase  domains. 

This  work  has  not  yet  been  published. 

gplOO  Cancer  Antigens 

Steven  A.  Rosenberg  et  al.  (NCI). 
U.S.  Patent  5,844,075  issued  10  Dec. 

1998. 
Licensing  Contact:  Jonathan  Dixon;  301/ 

435-5559;  dixonj@od.nih.gov. 

DHHS  announces  the  availability  of 
select  gplOO  cancer  antigens  for 
licensing.  These  antigens  are  composed 
of  a  class  that  fall  under  the  following 
definition:  gplOO  P  Core  Peptide(s), 
meaning  any  gplOO  peptide  of  nine  (9) 
to  fifteen  (15)  amino  acids  in  length 
which  is  capable  of  eliciting  an  HLA- 
A2.1 -restricted  cytotoxic  T  cell 
response,  and  which  comprises  the 
formula  X,X2X3PGPX5TX4,  where  X,  is 
any  naturally  occurring  amino  acid,  X2 
is  any  hydrophobic  aliphatic  amino 
acid;  X3  is  any  naturally  occurring 
amino  acid;  X4  is  any  hydrophobic 
aliphatic  amino  acid,  and  Xs  is  the 
amino  acid  V,  C,  I,  L,  or  M. 

GPlOO  is  a  tiunor  specific  melanoma 
antigen.  G^lOO  has  been  shown  to  be 
successful  in  stimulating  the  immune 
response  to  melanoma  in  humans. 
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Novel  Cyclic  Polyamines  That  Release 
Nitric  Oxide  in  a  Biphasic  Manner 

David  Waterhouse  et  al.  (NCI). 
DHHS  Reference  No.  E-1 89-2002/0 

filed  07  May  2002. 
Licensing  Contact:  Norbert  Pontzer;  301/ 

435-5502;  e-mail:  np59n@nih.gov. 

Nitric  oxide  (NO),  a  simple  diatomic 
molecule,  plays  a  diverse  and  complex 
role  in  cellular  physiology.  Although 
medical  research  is  rapidly  discovering 
potential  therapeutic  uses  for  NO,  the 
exogenous  administration  of  gaseous 
NO  is  not  feasible  because  of  low 
solubility  in  physiological  buffers, 
widespread  pharmacological  actions 
and  a  short  half-life  in  the  body.  NCI 
scientists  have  previously  produced  a 
number  of  nucleophile/nitric  oxide 
adducts  (diazeniumdiolates)  that 
spontaneously  dissociate  at 
physiological  pH  to  release  nitric  oxide 
(NO)  by  stable  first  order  kinetics.  These 
compounds  allow  for  the  localized 
action  of  NO  by,  for  example,  having 
NO  released  from  biocompatible 
medical  devices  coated  with  the  NO- 
releasing  compounds  or  polymers.  The 
half-life  of  NO  release  from  currently 
available  compounds  and  polymers  can 
vary  from  minutes  to  many  hours  under 
physiological  conditions.  However,  it 
could  be  useful  to  have  an  initial  high 
rate  of  NO  release  followed  by  a 
subsequent  slower  longer  term  release 
from  a  single  compound.  These 
inventors  have  now  discovered 
polydiazeniumdiolated  materials  that, 
as  single  crystals  compounds,  provide 
the  multiple  multiphasic  NO  release 
necessary  to  accomplish  that  goal.  They 
also  provide  medical  uses  of  these 
compounds  such  as  treatment  of 
infection,  inhibition  of  tumor  cell 
growth,  conjugation  to  antibodies, 
treatment  of  ischemia/repurfusion 
injury,  attachment  to  polymers,  and 
medical  substrates  such  as  stents  coated 
with  these  compounds. 

Dated:  March  11,2003. 
Steven  M.  Ferguson, 

Acting  Director.  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer.  National  Institutes  of 
■  Health. 
IFR  Doc.  03-6441  Filed  3-17-03;  8:45  am] 
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35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
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development.  Foreign  patent 
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inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
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to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
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Lepinidin  Adsorbed  to  Catheter 

McDonald  Home  (CC) 

DHHS  Reference  No.  E-295-02/0 

Licensing  Contact:  Michael  Shmilovich; 

301/435-5018; 

shmilovichm@od.nih.gov. 

The  invention  is  a  method  for 
preventing  venous  access  device  (VAD) 
thrombosis  by  coating  the  VAD  catheter 
with  lepirudin,  which  has  been  found  to 
be  readily  adsorbed  by  the  silicone 
rubber  of  the  VADs,  and  is  expected  to 
have  good  retention  properties.  VADs 
typically  remain  in  place  for  weeks  or 
months  and  sometimes  cause  clotting 
(thrombosis)  of  the  veins.  Accordingly, 
the  simple  technique  of  soaking  a 
silicone  catheter  in  lepirudin  before 
venous  insertion  is  the  gist  of  the 
invention.  Chronically  ill  patients  who 
must  be  catheterized  for  long  periods  of 
time  will  benefit  particularly  from  this 
technique  which  promises  to  reduce 
swelling  and  pain  associated  with  VAD- 
induced  thrombosis. 

Peptide  Inhibitors  of  Yersinia 
Phosphatase  (YopH)  as  Potential 
Treatments  Against  Plague 

Terrence  Burke,  Jr.,  et  al.  (NCI) 
DHHS  Reference  No.  E-263-2002 
Licensing  Contact:  Cristina 

Thalhammer-Reyero;  301/435-4507; 

thalhamc@od.nih. gov. 

This  invention  pertains  to 
compounds,  i.e.,  peptides  or  pro-drugs 
thereof,  which  are  useful  as  inhibitors  of 
phosphotyrosine  phosphatases,  and  in 
particular,  as  inhibitors  of  the  Yersinia 
phosphatase  (YopH).  The  invention  also 
provides  pharmaceutical  compositions 
and  a  method  of  inhibiting  the  YopH 


enzyme  as  well  as  a  method  of  treating 
plague  or  Black  Death.  The  compounds 
may  be  useful  as  anti-bioterrorism 
agents,  and  are  potentially  important  for 
therapeutic  development  because  they 
may  facilitate  bioavailablility,  given  the 
low  ionic  charge  of  the  inhibitors. 

The  bacterium  Yersinia  pestis  causes 
bubonic,  pneumonic  and  septicemic 
plague,  and  it  is  considered  as  a 
potential  bioterrorism  agent.  Within 
Yersinia  is  a  70  kb  virulence  plasmid, 
which  encodes  for  a  system  of  secreted 
proteins,  called  "Yops",  which  ad 
either  as  intracellular  effectors  or  as 
translocators.  Yersinia's  Yop  system 
represents  the  archetype  for  one  of  the 
major  virulence  mechanisms  in  various 
pathogenic  bacteria,  referred  to  as  type 
III,  where  extracellular  bacteria  that  are 
in  close  contact  with  a  eukaryotic  cell 
deliver  bacterial  proteins  into  the 
cytosol  of  the  cell.  Other  animal 
pathogens  with  related  systems  include 
the  genera  Salmonella.  Shigella, 
Pseudomonas,  Chlamydia,  and 
Bortedella.  as  well  as  E,  coli. 

One  such  effector  protein.  YopH.  is  a 
protein-tyrosine  phosphatase  (FTP)  with 
a  C-terminal  catalytic  domain  that  is 
essential  to  Yersinia's  virulence,  playing 
an  antiphagocytic  role  by 
dephosphorylating  focal  adhesion 
proteins.  The  phosphatase  activity  of 
YopH  is  required  for  bacterial 
pathogenesis.  This  invention  relates  to 
the  use  of  tripeptides  as  inhibitors  of 
YopH.  and  therefore  as  potential 
treatments  of  plague.  More  in  particular, 
the  inventors  have  discovered  that 
certain  structural  features  are  required 
to  be  present  on  those  peptides  in  order 
to  be  inhibitory  against  Yersinia's  YopH. 

A  Varicella-Zoster  Virus  Vaccine 
Mutant  That  Is  Markedly  Impaired  for 
Latent  Infection 

Jeffrey  Cohen  (NIAID).  Edward  Cox 

(FDA).  Lesley  Pesnicak  (NLMD) 
DHHS  Reference  No.  E-250-02/0  filed 

05  Nov  2002 
Licensing  Contact:  Peter  Soukas;  301/ 

435-4646;  soukasp@od.nih.gov. 

Chickenpox  is  caused  by  acute 
infection  with  varicella- zoster  virus 
(VZV).  The  virus  spreads  throughout  the 
body  and  enters  cells  of  the  nervous 
system.  Latent  infection  occiirs  and  the 
virus  establishes  itself  in  dorsal  root  and 
cranial  nerve  ganglia.  The  latent  virus 
subsequently  can  reactivate  and  present 
as  zoster  (shingles).  The  current 
varicella-zoster  virus  vaccine  (Oka 
strain)  is  highly  effective  to  protect 
against  varicella  (chickenpox).  but 
establishes  a  latent  infection  in  the 
central  nervous  system  and  can 
reactivate  to  cause  shingles.  This  ■ 
invention  relates  to  a  mutated  form  of 


the  current  Oka  vaccine  strain  that  it  is 
markedly  impaired  for  establishing 
latency.  This  virus  may  be  a  safer 
vaccine  than  the  currently  available 
vaccine. 

Recombinant  of  Respiratory  Syncytial 
Virus  (RSV)  Expressing  Green  and/or 
Red  Fluorescent  Protein 

Mark  Peeples  (Rush  Presbyterian-St. 

Luke's  Medical  Center)  and  Peter 

CoUins  (NLMD) 
DHHS  Reference  No.  E-038-2002/0 

(Research  Materials) 
Licensing  Contact:  Susan  Ano;  301/435- 

5515;  anos@od.mh.gov. 

The  biological  materials  RSV 
expressing  green  and/or  red  fluorescent 
proteins  are  available  for  licensing  as 
research  tools  for  antiviral  drug 
screening  or  for  studying  infection  and 
replication  of  the  virus  in  real  time  in 
cultiued  cells.  RSV  is  the  most 
important  viral  respiratory  pathogen  in 
infants  and  thus  is  a  major  target  for 
development  of  antiviral  agents.  The 
fluorescent  protein  markers  allow  rapid 
quantification  of  the  extent  of  virus 
infection  and  are  easily  used  in 
conjunction  with  common  apparatuses 
such  as  96-well  plates  and  fluorescence 
plate  readers. 

These  viruses  are  produced  by  the 
reverse  genetic  system  as  described  in 
U.S.  patent  6,264,957  (issued  July  24, 
2001)  to  Dr.  Peter  Collins  of  the  NIAID. 
This  reverse  genetic  system  is  also 
available  for  licensing  (DHHS  Ref.  E- 
187-1995/1).  including  all  of  the 
plasmids  necessary  to  make  the 
recombinant  viruses. 

This  research  has  been  described,  in 
part,  in  Hallak  et  al..  Virology  271:264- 
275,  2000;  Zhang  et  al..  J.  Virol. 
76:5654-5666,  2002;  Techaarpomkul  et 
al..  Virology  294;296-304,  2002. 

HIV-1  Reverse  Transcriptase 
Expression  Systems 

Dr.  Stephen  Hughes  et  al.  (NCI) 
DHHS  Reference  No.  E-034-91/0 

Licensing  Contact:  Sally  Hu;  301/435- 
5606;  hus@od.nih.gov. 
This  invention  describes  a  series  of 

HIV-1  reverse  transcriptase  (RT)-based 

products: 

(a)  HIV-1  RT  (66  kDa)  and  HIV-2  RT 
(68  kDa)  expression  plasmids.  These 
lead  to  the  production  of  homodomeric 
forms  of  these  proteins. 

(b)  Inducible  expression  plasmid 
p66his-prot  producing  large  amounts  of 
HIV-1  RT  (p66)  and  small  amounts  of 
HIV-1  protease.  This  leads  to  the 
production  of  a  p66/p51  heterodimeric 
form  of  the  protein.  A  version  of  this 
plasmid  is  available  with  6x  his  tail  on 
p66  to  simplify  purification  of  the 


heterodimer.  Expression  plasmids  for 
wild-type  RT  and  for  numerous  mutated 
RT,  including  most  of  the  common  drug 
resistant  mutants,  are  available.  Mutated 
RT  forms:  AZT-21;  HIV-2  (His);  L74V; 
P236L;  LIOOI;  K103N;  V106A;  E138K; 
V181I;  M184V;  Y188L. 

(c)  HIV-1  RT  with  a  substitution 
C280S  and  a  double  mutant  C38V/ 
C280S  that  are  less  susceptible  to 
oxidation  than  the  wild-type  enzyme. 
These  mutant  HfV-l  RTs  have 
enzymatic  properties  that  are  similar  to 
wild-type  HIV-1  RT. 

Those  RT  expression  plasmids  might 
be  used  both  in  biological  and  medical 
research  such  as  to  study  various 
properties  of  the  enzyme,  to  determine 
which  domains  of  the  enzyme  are  the 
most  promising  for  directing  anti-RT 
reagents  against,  and  to  screen  RT 
inhibitors  in  vitro.  The  HTV-l  Reverse 
Transcriptase  Expression  plasmids 
subject  of  this  report  are  available  for 
licensing  via  biological  material  licenses 
(BML). 

Dated:  March  11,  2003. 
Steven  M.  Ferguson. 
Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer.  National  Institutes  of 
Health. 
[PR  Doc.  03-6442  Filed  3-17-03;  8:45  ami 
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IL-21  Critically  Regulates 
Immunoglobulin  Production 

Warren  J.  Leonard,  Katsutoshi  Ozaki, 

and  Rosanne  Spoiski  (NHLBI) 
U.S.  Provisional  Patent  Application  60/ 

393,215  filed  01  Jul  2002 
Licensing  Contact:  Brenda  Hefti;  301/ 

435-4632;  heftib@od.nih.gov. 

The  invention  includes  a  mouse  in 
which  the  IL-21  receptor  gene  is 
disrupted  by  homologous  ^ 

recombination,  the  disruption  being  -"  v^ 

sufficient  to  prevent  expression  of  the 
IL-21  receptor  and  thus  to  inhibit  the 
action  of  IL-21.  The  invention  also 
includes  a'mouse  in  which  both  the  IL- 
21  receptor  gene  and  the  IL-4  gene  are 
simultaneously  disrupted  in  fashions 
being  sufficient  to  inhibit  the  action  of 
IL-21  and  the  production  of  IL-4.  In  a 
homozygous  state,  these  mutations 
produce  a  mouse  that  has  diminished  B 
cell  function. 

This  invention  also  relates  to  the  use 
of  agents  that  inhibit  the  interaction  of 
IL-21  with  the  IL-21  receptor  to 
modulate  an  immime  response.  This 
invention  may  be  used  to  alter  B  cell 
activity,  to  treat  a  subject  with  Job's 
disorder,  to  treat  an  allergic  reaction  in 
a  subject,  or  prevent  an  allergic  reaction 
in  a  subject. 

Grafting  of  a  Murine  Antibody  Onto  a 
Human  Framework 

S.  Rybak,  J.  Krauss,  M.  Amdt,  and  A. 

Martin  (NCI) 
U.S.  Provisional  Patent  Application  60/ 

390.033  filed  17  June  2002 
Licensing  Contact:  Brenda  Hefti;  301/ 

435-4632;  heftib@od.nih.gov. 

This  invention  relates  to 
humanization  of  antibodies  specifically 
providing  novel  biophysically  stable 
human  framework  sequences  that  can  be 
used  to  humanize  antibody  single  chain 
Fv  (scFv)  fragments.  An  exemplary 
RFB4  humanized  scFv  antibody  was 
constructed  using  the  new  sequences. 
The  novel  sequences  were  obtained  after 
stringent  panning  of  a  human  phage 
display  library  on  (irrelevant)  antigen. 
These  antibody  variable  domain 
frameworks  were  subsequently  used  as 
human  acceptor  scaffolds  for  grafting 
the  murine  antibody  specificity.  The 
general  approach  described  here  differs 
fitjm  other  hiunanization  procedures 
wherein  appropriate  human  acceptor 
scaffolds  are  selected  from  either 
antibodies  with  solved  crystal  structiues 
or  (germline)  sequence  databases.  In  the 
current  invention,  human  acceptor 
frameworks  were  first  pre-selected  for 
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stability.  Appropriate  framework 
sequences  with  high  sequence  identities 
to  the  murine  antibody  to  be  humanized 
were  then  chosen  from  the  pre-selected 
pool  of  stable  scaffolds.  As  a  result, 
humanized  scFv  fragments  with  low 
inununogenic  potential  and  high 
biophysical  stability  were  generated. 
In  contrast  to  other  methodologies, 
unusual  human  framework  residues 
were  identified  by  aligning  the  human 
variable  domain  sequences  to  several 
sequence  reference  templates  from 
antibody  repertoires.  The  structural  role 
of  each  identified  unusual  residue  was 
further  examined  on  the  basis  of 
information  of  antibodies  with  known 
crystal  structures.  Several  residues  were 
considered  critical  for  interfering  with 
the  structiiral  integrity  of  the  antigen 
binding  site  and  were  successively  back- 
mutated  to  the  murine  donor  sequence. 
As  a  result,  a  panel  of  three  humanized 
scFv  antibodies  with  nanomolar  affinity 
constants  were  generated.  Importantly, 
the  introduced  back-mutations  did  not 
alter  the  biophysical  properties  of  the 
constructs. 

Tumor  Suppressor  Gene  Poljrpeptides 
and  Related  Nucleic  Acids,  Host  Cells, 
Compositions,  and  Methods  of  Use  in 
Inhibition  of  Cell  Growth,  Modulation 
of  Gene  Expression,  and  Enhancement 
of  Immune-Response  Inducing  Effect  of 
a  Vaccine 

Denise  Simmons  (NCI) 

DHHS  Reference  No.  E-052-O2/0  filed 

03  May  2002 
Licensing  Contact:  Matthew  Kiser;  301/ 

435-5236;  kiserm@od.nih.gov. 

Many  cell  lines  have  specific 
suppressor  proteins  that  can  inhibit  the 
proliferation  of  cancer  cells.  These 
regulatory  proteins  are  crucial  in 
maintaining  the  fine  line  between 
appropriate  proliferation  and  over 
proliferation.  It  is  when  these  regulatory 
suppressor  proteins  become  inactivated 
or  over/under  expressed  that 
uncontrolled  cell  growth  leading  to 
neoplasia  can  result. 

It  has  been  established  that  certain 
suppressor  proteins  can  inhibit  cell 
proliferation:  tazarotene-induced  gene  3 
(H-TIG-3),  and  Hras  Revertant  gene  107 
{H-revl07).  Modification  or  over/under 
expression  of  these  proteins  can  cause 
excessive  cellular  proliferation.  It  is 
now  known  that  these  proteins,  as  well 
as  a  candidate  tumor  suppressor 
protein,  lecithin:retinol  acyl  transferase 
(LRAT)  share  a  homologous  region.  The 
subject  invention  pertains  to  a  group  of 
short  polypeptide  sequences  that  are 
based  on  this  homologous  region.  These 
short  polypeptides  are  effective  tumor 
suppressors. 


The  scope  of  this  invention  includes 
amino  acid  sequences  and  the 
corresponding  nucleic  acid  sequences 
that  encode  the  polypeptides. 
Modifications  of  the  polypeptide 
sequences  include  both  substitution  and 
additions.  The  subject  invention  also 
applies  to  the  method  of  inhibiting  cell 
growth,  a  method  of  modulating  gene 
expression,  and  a  method  of  enhancing 
the  immime  response-inducing  effect  of 
a  vaccine. 

Material  and  Methods  for  Inhibiting 
Wipl 

Dimtry  V.  Bulavin  (NCI),  Ettore  Appella 

(NCI),  Albert  Fomace  (NQ).  Anne 

Kallioniemi  (NCI) 
DHHS  Reference  No.  E-0O2-O2/0  filed 

22  Mar  2002 
Licensing  Contact:  Matthew  Kiser;  301/ 

435-5236;  kiserm@od.nih.gov. 

p53  protein  is  an  attractive  cancer- 
therapeutics  target  since  it  is  expressed 
in  all  normal  cells  and  is  important  for 
cancer  cell  apoptosis  (death).  The  p53 
protein  provides  a  cellular  self-destruct 
signal  when  DNA  damage  has  occurred. 
Under  expression  of  this  protein  can 
cause  damaged  cells  to  proliferate 
causing  cancer.  A  potential  proto- 
oncogene,  wild-type  p53-induced 
phosphatase  1  (Wipl),  has  been 
implicated  in  the  down  regulation  of 
p53.  Therapeutic  strategies  that  can 
block  Wipl  will  increase  the  activity  of 
p53  thus  preventing  cancer  cell 
proliferation  in  p53  v>^  tumors  that  over- 
express  Wipl.  The  subject  invention 
pertains  to  isolated  and  piuified 
oligonucleotides  or  isolated  and 
purified  morpholino  oligonucleotides 
with  the  ability  to  inhibit  Wipl 
expression.  These  oligomers  can  be  used 
for  the  treatment  of  cancer.  In  addition 
to  practical  uses  of  the  oligomers,  a 
methodology  for  screening  standard  and 
morpholino  oligonucleotides  for  Wipl 
inhibition  is  included.  Finally,  a 
methodology  to  test  the  efficacy  of 
standard  and  morpholino  test 
oligonucleotides  completes,  this 
invention. 

Attenuated  and  Dominant  Negative 
Variant  cDNAs  of  STATS:  STAT6b  and 
STAT6C 

William  LaRochelle.  Bharvin  K.R.  Patel, 

Jacalyn  H.  Fierce  (all  of  NCI) 
Serial  No.  09/511,625  filed  23  Feb. 

2000,  now  U.S.  Patent  6,368,828 

issued  09  Apr.  2002. 
Licensing  Contact:  Susan  S.  Rucker; 

301/435-4478;  ruckers@od.mh.gov. 

This  patent  relates  to  signal 
transduction  pathways.  In  particular, 
the  patent  relates  to  transcription 
factors.  The  transcription  factors 


described  in  the  patent  are  members  of 
the  family  of  transcription  factors 
known  as  Signal  Transducers  and 
Activators  of  Transcription  (STATs). 
More  particularly,  the  patent  discloses 
the  identification,  isolation,  sequencing 
and  cloning  of  cDNAs  that  encode 
naturally  occurring  variants,  Stat6b  and 
Stat6c,  of  the  protein  STAT6. 

The  Stateb  variant  contains  an  NH2 
terminal  deletion  of  naturally  occurring 
Stat6.  The  Stat6c  variant  contains  an 
internal  deletion,  within  the  SH2 
domain,  of  naturally  occurring  Stat6. 
The  naturally  occurring  variants  exhibit 
different  properties.  Stat6b  acts  as  an 
attenuated  variant,  with  respect  to  IL-4 
induced  MHC  class  11  and  Fc  receptor 
ceU  surface  expression,  promoter 
binding  and  transcriptional  activation 
when  compared  to  Stat6.  Stat6c  acts  as 
a  dominant  negative  variant  with 
respect  to  IL-4  mediated  up-regulation 
of  the  cell  surface  antigens  CD16/CD32 
and  CD23.  The  role  of  both  variants  in 
mediating  IL-4  activity  suggests  that 
either  could  be  useful  in  developing 
drugs  for  targeting  diseases  involving 
inflammatory  and  cell-mediated 
immime  responses  such  as  asthma. 

The  patent  includes  claims  to  the 
State  variant  polypeptides,  the  nucleic 
acids,  vectors  for  expression  of  the 
variants,  cells  into  which  the  variants 
have  been  introduced  and  methods  of 
producing  the  State  variant 
polypeptides. 

This  work  has  been  published  in  part 
at  B.K.R.  Patel  et  ai.  PNAS  USA  95: 
175-77  Oan.  1998). 

Dated:  March  12,  2003. 
Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology 

Deveiopment  and  Transfer,  Office  of 

Technology  Transfer,  National  Institutes  of 

Health. 

[PR  Doc.  03-6443  Filed  3-17-03;  8:45  am] 

BNJJNQ  COOe  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationallnstitutes  of  Health  . 

National  Cancer  Inatitute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  p  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
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confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Novel 
Technologies  for  Noninvasive  E)etection, 
Diagnosis  and  Treatment  of  Cancer. 

Dbfe:  April  21,  2003. 

Time:  8  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Cancer  Institute,  6130 
Executive  Plaza  North,  Executive  Blvd., 
Conference  Room  H,  Rockville,  MD  20852. 

Contact  Person:  Sherwood  Githens,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Logistics  Branch,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8068,  Bethesda,  MD  20892,  (301)  435-1822. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  12,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-6435  Filed  3-17-03;  8:45  am] 
BNJJNa  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutea  of  Health 

National  Cancer  inatitute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions 'set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  perspnal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
A — Cancer  Centers. 


Date:  April  14-15,  2003. 

Time:  7:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  David  E.  Maslow,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard — Room  8117,  Bethesda,  MD 
20892-7405,  (301)  496-2330. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person.  . 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  12,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-6437  Filed  3-17-03;  8:45  am) 
BIUJNG  COOE  4140-«1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutea  of  Healtli 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Cloaed  lAeetlnge 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel. 

Date:  March  24,  2003. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.        h 


Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda.  MD  20817. 

Contact  Person:  Carol  Pontzer,  Scientific 
Review  Administrator,  National  Center  for 
Complementary  and  Alternative  Medicine. 
6707  Democracy  Blvd.,  Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel,  AIDS/HIV. 

Date:  April  2-3,  2003. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Dale  Birkle,  Scientific 
Review  Admioistrator.  NIH/NCCAM,  6707 
Democracy  Blvd..  Democracy  Two  Building, 
Suite  401.  Bethesda,  MD  20892,  (301)  451- 
6570,  birkled@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing  ■ 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  March  11.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-6353  Filed  3-17-03;  8:45  am)  " 
BMXMG  COOE  414IMn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutea  of  Healtti 

National  Eye  Institute;  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
■  amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel,  Small  Grants  for 
Pilot  Research  R03  Applications. 

Date:  April  3-4,  2003. 

Time:  April  3,  2003,  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave..  Bethesda,  MD  20814. 

Time:  April  4,  2003,  8  a.m.  to  5  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Samuel  Rawlings.  PhD, 
Chief,  Scientific  Review  Branch,  Division  of 
Extramural  Research,  National  Eye  Institute. 
Bethesda.  MD  20892.  301-451-2020. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  March  7,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-6363  Filed  3-17-03;  8:45  ami 

BMJJNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
HAART  Cardiovascular  Toxicities. 

Z?o/e:  May  13.2003. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Irina  Gordienko.  Division 
of  Extramural  Activities.  National  Heart, 
Lung,  and  Blood  Institute,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  7180, 
MSC  7924,  Bethesda,  MD  20892,  301-435- 
0725. 

(Gdtalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS)  :'■      '•">'    "    - 


Dated:  March  11,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-6355  Filed  3-17-03;  8:45  am] 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  " 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sickle  Cell  Disease 
Advisory  Committee. 

Dafe.]une2,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  Discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Conference  Room  9100. 
Bethesda.  MD  20892. 

Contact  Person;  Charles  M.  Peterson.  MD. 
Director.  Blood  Diseases  Program.  Division  of 
Blood  Diseases  and  Resources.  National 
Heart.  Lung,  and  Blood  Institute.  NIH.  Two 
Rockledge  Center.  Room  10158.  MSC  7950. 
6701  Rockledge  Drive.  Bethesda.  MD  20892. 
(301)435-0080. 

Information  is  also  available  on  the 
Institutes/Center's  Home  page: 
aivw. nhlbi.nih.gov/meetings/index.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
ofHeahh.HHS) 

Dated:  March  11,2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-6356  Filed  3-17-03;  8:45  am] 

BILUNG  COOe  «14(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Cardiovascular  Reaction. 

Date:  April  4,  2003. 

Time:  8:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pface:  Sheraton  Columbia,  10207 
Wincopin  Circle,  Columbia,  MD  21044. 

Contact  Person:  Jeffrey  H.  Hurst,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Division  of  Extramural  Affairs. 
National  Heart.  Lung,  and  Blood  Institute. 
National  Institutes  of  Health.  Bethesda,  MD 
20892,  301/435-0303. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research,  93.839,  Blood  Diseases 
and  Resources  Research,  N3tional  Institutes 
ofHeahh.HHS) 

Dated:  March  11.2003. 
LaVeme  Y.  Stingfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-6434  Filed  3-17-03;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosm-e  of  which 
would  constitute  a  clearly  luiwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
Research  Program  Project  Grants. 

Date:  March  28,  2003. 

Time:  8:30  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Aftab  A.  Ansari,  Scientific 
Review  Administrator,  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases,  6701  Democracy  Plaza,  Bethesda, 
MD  20892,  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
Research  Program  Project  Grants. 

Date:  March  28,  2003. 

Time:  11:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Aftab  A.  Ansari,  Scientific 
Review  Administrator,  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases,  6701  Democracy  Plaza,  Bethesda, 
MD  20892,  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  March  11,  2003. 
LaVorae  T.  Stringfield. 
IXrector,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc  03-6354  Filed  3-17-03;  8:45  am) 
\ooai*tm-m-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nattonal  Institute  of  Arthritis  iukI 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Ck>sed  Meeting 

Piu-suant  to  section  10(d)  of  the     ' 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  ,to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Artluitis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Review  of 
Research  Program  Project  Grants. 

Date:  April  25,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1 750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Tracy  A.  Shahan,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases,  6701  Democracy  Plaza,  Bethesda, 
MD  20892,  (301)  594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health ,  HHS) 

Dated:  March  5,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-6357  Filed  3-17-03;  8:45  am) 

BILLINe  COOE  4140-01-M 


DEPARTMEirr  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  InstitulM  Of  HsaWi 

Na«iofMi  Instituls  on  Drug  Abuse; 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amoided  (5  U^C.  Appendix  2),  notice 
is  hoeby  given  of  the  following 
meetiogs. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and  . 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Clinical 
Trial.. 

Date:  March  24,  2003. 

Time:  1:30  p.m.  to  2:30  p.m.   ^ 

Agenda:  To  review  emd  evaluate  grant 
applications. 

Place:  National  institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Mark  R.  Green,  PhD,  Chief, 
CEASRB,  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse.  National 
Institutes  of  Health.  DHHS,  Room  3158,  MSC 
9547, 6001  Executive  Boulevard,  Bethesda, 
MD  20892-9547,  (301)  435-143*1. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 

The  Impact  of  Child  Psychopathology  4 
Childhood  Interventipns  on  Suttsequent  Drug 
Abuse. 

Date:  April  2-3,  2003. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW..  Washington,  DC  20036. 

Contact  Person:  Marina  L.  Volkov,  PhD, 
Health  Scientist  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158.  MSC  9547.  Bethesda.  MD  20892-9547. 
(301)  435-1433. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  E>nig  Abuse  Scientist 
Development  Award  for  Ginidans,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  March  10,  2003. 
LaVvne  Y.  Striagfield. 

Director,  Office  of  Federal  Advismy 

Committee  Policy. 

(FR  Doc.  03-6358  Filed  3-17-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Mental  Retardation  Research 
Subcommittee.  Mental  Retardation  Research 
Subcommittee  Meeting. 

Date:  March  12-14.  2003. 

Time:  8:30  a.m.  to  3  p.m. 

/Agendo;  To  review  and  evaluate  grant 
applications. 

P/oce:  Georgetown  Suites.  1000  29th  Street, 
NW.  Washington.  DC  20007. 

Contact  Person:  Norman  Chang.  Scientific 
Review  Administrator.  National  Institute  of 
Child  Health  and  Human  Development. 
National  Institutes  of  Health,  PHS,  DHHS, 
Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research:  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  March  10.  2003. 
LaVerne  Y.  Strijigfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(PR  Doc.  03-6359  Filed  3-17-03:  8:45  am] 

■UMQ  COOe  4140-91-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Review  of  Unsolicited  POl 
Grant  Application. 

Z>ate;  March  31,  2003. 

Time:  10  a.m.  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6700B 
Rockledge  Drive,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Roberta  Binder,  Scientific 
Review  Administrator.  Division  of 
Extramural  Activities.  NIAID.  6700B 
Roclcledge  Drive.  Rm  2155.  Bethesda.  MD 
20892.  301-496-7966,  rbJ69n@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  March  10.  2003. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-6360  Filed  3-17-03;  8:45  am] 
aaUNQ  COM  414»-01-M  ~ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

NatkMMl  InstRuls  of  AHergy  and 

infactlous  Dl a;  Notiea  of  Clo— d 

Mooting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisoiy  Conunittee  Act.  as 


amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Pharmacokineticist 
Pharmacodynamics  of  Antimicrobials  in 
Animal  Models. 

Date:  March  28,  2003. 

Time:  10  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health.  6700  B 
Rockledge  Drive,  2115,  Bethesda.  MD  20892 
"(Telephone  Conference  Call). 

Contact  Person:  Vassil  St.  Georgiev,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID/NIH/DHHS.  Room  2102. 
6700-B  Rockledge  Drive.  MSC  7616.  (301) 
496-2550,  vg8q@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  March  10,  2003. 
UVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-6361  Filed  3-17-03;  8:45  am] 

BnXmO  COOE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
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property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Treatment  Research. 

Date:  March  19,  2003. 

Time:  10:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockvilte.  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Mark  R.  Green.'PhD.  Chief. 
CEASRB,  Office  of  Extramural  Affairs. 
National  Institute  on  Drug  Abuse.  National 
Institutes  of  Health.  DHHS,  Room  3158,  MSC 
9547,  6001  Executive  Boulevard,  Bethesda, 
MD  20892-9547,  (301)  435-1431. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  .Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Guidance  for  Behavioral  Treatment 
Providers:  Research  on  Knowledge  and  Skill 
Enhancement. 

Date:  April  2.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City. 
1250  South  Hayes  Street,  Arlington.  VA 
22202. 

Contact  Person:  Kesinee  Nimit,  MD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health.  DHHS.  6001 
Executive  Boulevard.  Room  3158.  MSC  9547. 
Bethesda.  MD  20892-9547.  (301)  435-1432. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health.  HHS) 

Dated:  March  7.  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-6364  Filed  3-17-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

t 

National  Institutes  of  Health 

National  Institutes  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pxirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  appendix  2],  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  mended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  cleeirly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Cotnference 
Applications  (Rl3s). 

Dafe:Aprilll,2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS/National  Institutes  of  Health. 
Building  4401,  East  Campus.  79  T.W. 
Alexander  Drive,  EC  122.  Research  Triangle 
Park.  NC  27709  (Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M  McGee. 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch.  Office  of  Program 
Operations.  Division  of  Extramural  Rese^ch 
and  Training.  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  Conference 
Applications  (R13s). 

Date:  April  11.2003. 

Time:  2  p.m.  to  3  p.m. 

Agendo;  To  review  and  evaluate  grant 
applications. 

'  Place:  NIEHS/National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  122,  Research  Triangle 
Park,  NC  27709  (Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation- 
Health  Risks  form  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 


Dated:  March  7,  2003. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-6365  Filed  3-17-03;  8:45  am] 
BIUJNG  COOE  414(H)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
.  is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant  '  - 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Pediatric  Critical 
Care. 

Date:  April  7,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville.  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Anne  Krey,  Scientific 
Review  Administrator.  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  rm.  5E03, 
Bethesda,  MD  30892.  301-435-6908. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;. 93.865.  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 
Dated:  March  11,2003. 
LaVeme  Y.  Stringfield,  , 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  03-6432  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Services;  Notice  of  Closed  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel.  MBRS  7  CT. 

ZTote.  March  31.  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  Room  3AN-12B,  45  Centter 
Drive.  Bethesda.  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Richard  I.  Martinez.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building.  Room  3AN-12B, 
45  Center  Drive  MSC  6200,  301-594-2849. 
rm63f@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research:  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research:  93.862,  Genetics  and  Development 
Biology  Research;  93.88,  Minority  Access  to 
Research  Careers;  93.96,  Special  Minority 
Initiatives,  National  Institutes  of  Health, 
HHS) 

Dated:  March  11,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-6433  Filed  3-17-03;  8:45  am] 

MLUNO  coot  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 


National  Institute  of  Gef>eral  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Anesthesiology. 

Date:  April  9.  2003. 

Time:  9:30  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive,  Bethesda, 
MD  20892. 

Contact  Person:  Rebecca  H.  lohnson,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building,  Room  1AS19). 
Bethesda,  MD  20892.  (301)  594-2771. 
johnsonrh@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support:  93.821.  Cell  Biology  and 
Biophysics  Research;  93.^59,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  March  12,  2003. 
La  Verne  Y.  Stringfield. 

Director.  Off  ice  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-6436  Filed  3-17-03;  8:45  am) 
MLUNO  COOe  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institutes  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  ZAAl  (18)  ZAAl  Review  of 
R21  Application. 

Date:  April  7,  2003. 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard,  409, 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003, 301-443-2861. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  ZAAl  (15)  ZAAl  Review  of 
R21  and  ROl  Applications. 

ZJote:  April  11.  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch, Rational  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409, 6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-2861. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  ZAAl  FF  (17)  ZAAl  Review 
of  R21  Applications. 

Dote;  April  14,2003.    ' 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard,  Suite 
409,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-2861. 
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Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  ZAAl  CC  (12)  KOI 
Application  Review. 

Date.  April  21,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIAAA,  Wilco  Bldg,  6000  Executive 
Blvd.,  Room  409.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Mahadev  Murthy,  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  Office  of  Scientific 
Affairs,  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  6000  Executive  Blvd,  Suite 
409,  Bethesda,  MD  20892-7003,  (301)  443- 
2860. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  RFA  AA-03-004,  "Alcohol- 
Related  HIV/AIDS  in  Women""Review  by 
ZAAl  CC  (11). 

Date:  April  28,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Mahadev  Murthy,  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  Office  of  Scientific 
Affairs,  National  Institute  oa  Alcohol  Abuse 
and  Alcoholism,  6000  Executive  Blvd,  Suite 
409,  Bethesda,  MD  20892-7003,  (301)  443- 
2860. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  March  12,  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-6438  Filed  3-17-03;  8:45  am) 
BIUJNG  COOE  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Healtti; 
ttotice  of  Closed  Meetings 

Piu'suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby,  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  writh  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel;  Other 
Services  Applications. 

Date;  March  21,  2003. 

Time:  8:30  am  to  5:30  pm. 

Agenda:  To  review  euid  evaluate  grant 
applications. 

Wace;  Governor's  House  Hotel,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Martha  Ann  Carey,  PhD, 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd., 
Room  6150,  MSC  9608,  Bethesda,  MD  20892- 
9608,  301-443-1606,  mcarey@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel;  SRV 
Deferral. 

Date:  March  25,  2003. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301/443-7216 
hhaigler@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel;  Drug 
Discovery. 

Date:  March  26-27,  2003. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Peter  J.  Sheridan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6142,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-1513 
psherida@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93281,  Scientist  Development  Award, 
Scientist  Development  Award  for  Clinicians, 
and  Research  Scientist  Award;  93.282, 
Mental  Health  National  Research  Service 
Awards  for  Research  Training.  National 
bistitutes  of  Health.  HHS) 


Dated:  March  12,  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-6439  Filed  3-17-03;  8:45  am] 
BtLUNG  COOE  414fr-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Ctiild  Healtti  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Population  Research 
Infrastructure  Program. 

Date:  April  9-10,  2003. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Carla  T.  Walls,  PhD., 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  9000 
Rockville  Pike,  MSC  7510,  6100  Building, 
Rom  5e03,  Bethesda,  MD  20892,  (201)  496- 
1485. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93,864, 
Population  Research;  93865.  Research  for 
Mothers  and  Children;  93929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 
Dated:  March  12,  2003. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-6440  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsalth 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sef:tions 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientiflc 
Review  Special  Emphasis  Panel.  Oxidative 
Stress  and  Nitric  Oxide. 

Db(e.  March  21,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Shen  K.  Yang.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6198, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1213,  yangsh@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-SB 
53m  Bioengineering  Partnerships: 
Bioengineering. 

Dbte:  March  21.  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  ^ant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Teresa  Nesbitt,  DVM,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5110, 
MSC  7854.  Bethesda,  MD  20892,  (301)  435- 
1172.  » 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Tissue 
Engineering. 

Date:  March  24,  2003. 

Time:  4:15  pm  to  5:15  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Ann  Guadagno,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  1104, 
MSC  7770,  Bethesda,  MD  20892,  (301)  451- 
8011. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Tissue 
Engineering. 

Date:  Mait:h  24,  2003. 

Time:  4:15  p.m.  to  5:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Magnetics. 

Date:  March  27,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Paul  K.  SUiidler,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6186, 
MSC  7804.  Bethesda.  MD  20892,  (301)  435- 
1716,  strudlep@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SNEM-1 
Substance  Abuse  and  Mental  Health 
Applications. 

Date:  March  27,  2003. 

Time:  3:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Cbntocf  Person;  Ellen  K.  Schwartz,  EDD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3168. 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
068 1 .  sch  warte@csr.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brookhaven 
Protein  Ciystallography  Resource. 


Date:  March  27-29,  2003.      • 

rime:  7  p.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hampton  Inn.  2000  North  Ocean 
Avenue,  Farmingville.  NY  11738. 

Contact  Person:  Richard  Panniers.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148. 
7842,  Bethesda,  MD  20892.  (301)  435-1741. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  ECS 
(03):  Aging  and  Vascular  Stiffness. 

Date:  March  28,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Anshumali  Chaudhari. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4124. 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1210. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle.  ' 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Electrical 
Pulses. 

Date:  March  28,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6186. 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716,  strudlep@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Mechanisms 
■of  Tumor  Cells  Chemoresistance. 

Date:  March  29,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6184, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1779,  riverase@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  IFCN 
2  (3)  Neuroendocrinology, 
Neuroimmunology,  and  Behavior. 

£tofe;  March  31,2003. 

Time:  11  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Ehive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Richard  Marcus,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5168, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1245.  iichard.marcus@nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Member 
Reviews  in  Conduct  Disorder  and  Self 
Regulation. 

Date:  March  31,  2003. 

Time;  11  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4100, 
MSC  7184,  Bethesda,  MD  20892.  (301)  435- 
1260,  sosteka@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Ferrofluids. 

Date;  March  31,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6186, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716,  strudlep@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SNEM-1 
Small  Grants,  Fellowships,  and  AREA 
Applications. 

Date:  March  31,  2003. 

Time:  3:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Ellen  K.  Schwartz.  EDD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rocldedge  Drive,  Room  3168, 


MSC  7770,  Bethesda,  MD  20892,  (301)  435-  . 
0681,  schwarte@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  March  11,  2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-6352  Filed  3-17-03;  8:45  am] 

BIUJNG  CODE  4144Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Fracture 
Healing. 

Date:  March  14,  2003. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen,  PhD. 
.Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104, 
MSC  7814,  Bethesda.  MD  20892,  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15  \ 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Sci^tific 
Review  Special  Emphasis  Panel,  INF- 
Signaling  in  Oncogenesis. 

Dafe;March  18,2003. 

Time:  1  p.m.  to  2  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6705 
Rockledge  Drive,  Bethesda,  MD  20817 
(Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6184, 
MSC  7804,  Bethesda,  MD  20892.  301-435- 
1779,  rivemse@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fiinding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VACC 
10:  Small  Business:  Infectious  Disease 
Vaccines. 

Date:  March  19,  2003. 

Time:  8:30  a.m.  to  5  p.m. 
-    Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
-Health,  6701  Rockledge  Drive,  Room  5104. 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  BM-1 
Enterics  Plus. 

Date;  March  21,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  bin  Select  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Timothy  J.  Henry,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
iunding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Dental 
Materials. 

Date:  March  24,  2003. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Priscilla  B.  Chen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4104. 
MSC  7814,  Bethesda.  MD  20892,  (301)  435- 
1787. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Neuronal 
Regulation  and  Plasticity. 

Date:  March  25,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Syed  Husain,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5216, 
MSC  7850.  Bethesda,  MD  20892,  (301)  435- 
1224,  husains@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
fun^ling  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG\  SSS- 
C  (03)  member  reviews  in  Mental  Disorders 
(Predoctoral  Fellowships). 

Date:  March  25,  2003. 

Time:  2:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Heahh,  6701  Rockledge  Drive.  Room  3182. 
MSC  7848,  Bethesda,  MD  20892,  301-435- 
0902.  krausem@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cenier  for  Scientific 
Review  Special  Emphasis  Panel,  Imprinted 
Genes  and  Cancer 

Date:  March  26.  2003. 

Time:  11  a.m.  to  12  p;m. 

Agenda:  To  review  and,  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng.  PhD.  MBA. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6200. 
MSC  7804,  (For  courier  delivery,  use  MD 
20817).  Bethesda,  MD  20892,  301-435-1715, 
nga@csr.nj7j.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Neurogenic 
Communicative  Disorders. 

Date:  March  26,  2003. 
Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Weijia  Ni,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6^0(1     , 
Rockledg*  Drive.  Room  3190..M3C  7848  (for  ! 


overnight  mail  use,  room  #  and  20817  zip). 
Bethesda,  MD  20892.  (301)  43S-1507. 
niw®csr.  nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  M: 
Psychophysiological  Response  and 
Cognition. 

Date:  March  27.  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4100. 
MSC  7184.  Bethesda.  MD  20892.  301-435- 
1 260.  sosteka@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  MDCN 
Fellowship  Review  Group  B — Physiology. 
Pharmacology  and  Molecular  Structure. 

Date:  March  28,  2003. 

Time:  8  a.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Churchill  Hotel,  1914  Connecticut 
Avenue,  NW..  Washington,  DC  20009. 

Contact  Person:  Carole  L.  Jelsema.  PhD. 
Scientific  Review  Administrator  and  Chief. 
MDCN  Scientific  Review  Group.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda.  MD  20892,  (301)  435- 
1248.  jelsemac@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Albert 
Einstein  Center  for  Synchrotron  Biosciences. 

Date:  March  30-April  1,  2003. 

Time:  8  p.m.  to  12  p.m. 

Agenda:'\o  review  and  evaluate  grant 
applications. 

Place:  Radisson  MacArthur  Hotel,  1730 
North  Ocean  Drive.  Holtsville.  NY  11742. 

Contact  Person:  Mike  Radtke,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4176, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1728. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  EGFR 
Signaling  in  Cancer. 

Dote;  March  31,  2003. 

Time:  1  p.m.  to  2  p.m.  ' 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera.  PhD, 
Scientific  Review  Administrator,  Center  for 
Sicientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6184. 
MSC  7804.  Bethesda,  MD  20892.  301-435- 
1779.  riverase@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306.  Comparative  Medicine.  93.366; 


93.333,  Clinical  Research.  93.333.  93.337, 
93.393-93.396.  93.837-93.844.  93.846- 
93.878.  93.892.  93.893.  National  Institutes  of 
Health.  HHS) 

Dated:  March  07.  2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-6362  Filed  3-17-03;  8:45  am] 

BHJJNO  COM  4140-«1-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service 

The  National  Toxicology  Program 
(NTP)  Center  for  ttte  Evaluation  of 
Risks  to  Human  Reproduction 
(CERHR)  Announces  the  Availability  of 
the  NTP-CERHR  Monograph  on  Di-/>- 
Butyl  Phthalate 

Summary 

The  CERHR  announces  the 
availability  of  the  NTP-CERHR 
Monograph  on  the  Potential  Human 
Reproductive  and  Developmenta.1 
Effects  ofDi-n-Butyl  Phthalate  (DBF). 
The  monograph  is  posted  electronically 
on  the  CERHR  Web  site:  httpJ/cerhr/ 
niehs/nih/gov  and  a  limited  number  of 
copies  in  printed  text  are  available  from 
the  CERHR  by  contacting  Dr.  Michael 
Shelby,  Director  CERHR  [NIEHS,  79 
T.W.  Alexander  Drive,  Building  4401, 
Room  103.  P.O.  Box  12233.  MD  EC-32, 
Research  Triangle  Park.  NC  27709. 
telephone:  (919)  541-3455;  facsimile: 
(919)  316-4511;  shelby@niehs.nih.gov]. 

NTP-CERHR  Monographs 

The  monograph  on  DBP  is  the  first  in 
the  NTP-CERHR  monograph  series. 
This  monograph  includes  three  parts: 
(1)  The  NTP  brief,  which  presents  the 
NTP's  interpretation  of  the  available 
data  and  its  conclusions  on  the  potential 
for  DBP  to  qause  adverse  developmental 
and  reproductive  effects  in  himians.  (2) 
the  expert  panel  report,  and  (3)  all 
public  comments  on  the  expert  panel 
report.  The  NTP  utilized  information 
provided  in  the  expert  panel  report,  the 
public  comments,  as  well  as  information 
from  studies  published  since  the  expert 
panel  meeting  in  reaching  its 
conclusions  on  DBP. 

The  CERHR  follows  a  formal  process 
for  the  evaluation  of  selected  chemicals 
that  includes  opportunities  for  public 
input.  The  NTP-CERHR  monographs 
are  the  final  products  of  those 
evaluations.  Monographs  on  six 
additional  phthalates  [butyl  benzyl 
phthalate  (BBP),  di(2-ethylhexyl) 
phthalate  (DEHP),  di-isodecyl  phthalate 
(DIDP),  di-isononyl  phthalate  (DINP),..,;, 
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di-n-hexyl  phthalate  (DnHP),  and  di-n- 
octyl  phthalate  (DnOP)]  are  in 
production  and  the  NTP  will  make  them 
available  as  soon  as  they  are  completed. 

All  futvire  notifications  about  the 
availability  of  phthalate  monographs 
will  be  provided  through  NTP  list-server 
announcements  and  through  the  CERHR 
Web  site:  http://cerhr.niehs.nih.gov. 
Anyone  can  subscribe  to  the  NTP  list- 
server  in  several  ways:  (1)  By  registering 
online  through  the  NTP  Web  site  at 
http://ntp-seiver.niehs.nih.gov,  select 
Announcements,  (2)  by  sending  an  e- 
mail  to  ntpmail- 

request@Iist.niehs.nih.gov  with  the 
word  subscribe  as  the  body  of  the 
message,  or  (3)  by  contacting  the  NTP 
Liaison  and  Scientific  Review  Office 
(919-541^530  or 
Iiaison@starbase.niehs.nih.gov). 
Individuals  or  groups  who  have  already 
subscribed  to  the  NTP  list-server  do  not 
need  to  subscribe  again. 

Background  Information  atmut  CERHR 

The  NTP  established  the  NTP  CERHR 
in  June  1998  [Federal  Register, 
December  14, 1998:  Volume  63,  Number 
239,  page  68782)].  The  CERHR  is  a 
publicly  accessible  resource  for 
information  about  adverse  reproductive 
and/or  developmental  health  effects 
associated  with  exposure  to 
environmental  and/or  occupational 
agents.  The  CERHR  carries  out 
assessments  of  these  agents  following  a 
formal,  multi-step,  open  process  that 
includes  rigorous  evaluations  by 
independent  scientific  panels  in  public 
forums  and  opportimities  for  public 
input.  This  process  was  published  in 
the  Federal  Register  (July  16,  2001: 
Volume  66,  Number  136,  pages  37047- 
37048)  and  is  available  on  the  CERHR 
Web  site  imder  About  CERHR  or  in 
printed  text  from  the  CERHR. 

The  CERHR  invites  the  nomination  of 
agents  for  review  or  scientists  for  its 
expert  registry.  Information  about 
CQIHR  and  the  nomination  process  can 
be  obtained  from  its  homepage  {http:// 
ceriu:niehs.nih.gpv)  or  by  contacting  Dr. 
Shelby  (contact  iniormation  provided 
above).  The  CERHR  selects  chemicals 
for  evaluation  based  upon  several 
fectors,  includinig  production  volume, 
extent  of  human  exposure,  public 
concern,  and  published  evidence  of 
reproductive  or  developmental  tooticity. 

Dated:  March  7. 2003. 

Dtrector,  NTP. 

{FR  Doc.  03-M44  Filed  S-17-03;  8:45  ami 
C0eC4M»-«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

The  President's  New  Freedom 
Commission  on  Mental  Health;  Notice 
of  Meeting 

Pursuant  to  Executive  Order  13263, 
notice  is  hereby  given  of  a  meeting  of 
the  President's  New  Freedom 
Commission  on  Mental  Health  in  April 
2003. 

The  meeting  will  be  open  and  will 
consider  how  to  accomplish  the 
Commission's  mandate  to  conduct  a 
comprehensive  study  of  the  United 
States  mental  health  service  delivery 
system  and  make  recommendations  on 
improving  the  delivery  of  public  and 
private  mental  health  services  for  adults 
and  children.  The  Commission  will 
focus  on  issues  Yelating  to  its  final 
report. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Additional  information  and  a  roster  of 
Commission  members  may  be  obtained 
either  by  accessing  the  Commission 
Web  site,  http:// 

www.mentalhealthcommission.gov,  or 
by  communicating  with  the  contact 
whose  name  and  telephone  niuiber  is 
listed  below. 

Committee  Name:  The  President's  New 
Freedom  Commission  on  Mental  Health. 

Meeting  Date/Time:  Open:  April  2,  2003. 
8:30  a.m.  to  3:30  p.m. 

Place:  Westin  Embassy  Row,  2100 
Massachusetts  Avenue,  NW.,  Washington, 
DC  20008. 

Contact:  Claire  HefferaaA.  Executive 
Secretary.  5600  Fishers  Lane,  Parldawn 
Building.  Room  130-26.  Rockville,  MD 
20857.  Telephone:  (301)  443-1545;  Fax:  (301) 
480-1554  and  e-mail:  Cheffem@samhsa.gov. 
Web  site:  www.mentalhealthcommission.gov. 

Dated:  March  12.  2003. 
Toiaa  Vanglia, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration . 
(FR  Doc  03-6399  Filed  3-17-03;  8:45  am] 

!41l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  AuttKMlty 

Part  M  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Statement  of  Organization. 
Fimctions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  as  amended  most 
recently  at  67  FR  57830,  September  12, 
2002  is  amended  to:  replace  the 
functional  statement  of  two  divisions  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP),  the  Divisibn  of  State 
and  Community  Systems  Development 
and  the  Division  of  Knowledge 
Application  and  Systems  Improvement; 
replace  the  fimctional  statement  of  the 
Division  of  Prevention  Education  and 
Dissemination  and  rename  the  Division 
as  the  Division  of  Prevention  Education. 
There  are  no  changes  to  the  Division  of 
Workplace  Programs.  The  changes  are  to 
update  and  realign  CSAP  organizational 
structure  to  strengthen  CSAP's  programs 
and  allow  CSAP  to  more  effectively 
manage  the  mission  of  SAMHSA.  The 
changes  are  as  follows: 

Section  M.20,  Functions  is  amended 
as  follows: 

Under  the  heading.  Division  of  State 
and  Community  Systems  Development 
(MPB),  delete  the  ftinctional  statement 
and  substitute  the  following  fimctional 
Statement: 

The  Division  of  State  and  Community 
Systems  Development  (DSCSD)  is 
responsible  for  carrying  out  the  Center's 
responsibilities  related  to  development 
of  States  and  conomunities  capacity  to 
provide  and  implement  effective 
substance  abuse  prevention.  As  such  the 
Division  (1)  promotes  and  establishes 
comprehensive,  long-t^m  State  and 
commimity  alcohol,  tobacco,  and  other 
drug  abuse  prevention/intervention 
strategies,  programs,  and  support 
activities;  (2)  plans,  develops  and 
administers  nationwide  programs  to 
enhance  comprehensive  and  effective 
State  and  community  substance  abuse 
prevention  systems,  drug  prevention 
coalitions  and  related  health  promotion 
systems:  (3)  administers  the  (Himaiy 
prevention  set-aside  of  the  Subetance 
Abuse  Prevention  and  Treatment 
(SAPT)  block  grant:  (4)  ^vides 
leadership  in  the  transition  to  and 
implementation  of  Performance 
Partnership  (kants;  (5)  promotes 
interagency  collaboration  with  both  the 
public  and  private  sectors  at  the 
Federal.  State  and  local  levds;  (6) 
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develops  and  integrates  needs 
assessment  and  management 
information  system  data  into  State  and 
community  prevention  systems  for  the 
improvement  of  planning  efforts  in 
substance  abuse  prevention  nationally; 
(7)  administers  the  Synar  regulations 
governing  youth  access  to  tobacco 
products;  and  (8)  provides  overall 
support,  training  and  technical 
assistance  in  integrating  effective 
substance  abuse  prevention  into  health 
care  systems. 

Unaer  the  heading,  Division  of 
Knowledge  Application  and  Systems 
Improvement  (MPC),  delete  the 
functional  statement  and  substitute  the 
following  functional  statement: 

The  Division  of  Knowledge 
Application  and  Systems  Improvement 
(DKASI)  is  responsible  for  carrying  out 
the  Center's  science-to-services  agenda. 
In  this  capacity,  the  Division  (1) 
provides  leadership  in  the  identification 
of  effective  substance  abuse  prevention 
programs,  practices,  and  strategies,  and 
their  dissemination,  adoption  and 
adaptation,  and  evaluation  at  the  State 
and  community  level;  (2)  actively 
collaborates  with  other  Federal  and 
State  and  local  governments  to  promote 
the  adoption  of  science-based 
prevention  programs  and  practices;  (3) 
advances  substance  abuse  prevention. 
HIV/AIDS  and  emergent  substance 
abuse  issues  agenda;  and  (4)  represents 
CSAP  in  the  development  of  SAMHSA's 
extramural  policy. 

Under  the  heading.  Division  of 
Prevention  Education  and 
Dissemination  (MPFj,  delete  the 
functional  statement,  rename  the 
Division  as  the  Division  of  Prevention 
Education  and  substitute  with  the 
following  functional  statement: 

The  Division  of  Prevention  Education 
(DPE)  is  responsible  for  carrying  out  the 
Center's  health  promotion  and  public 
education  activities.  The  Division 
carries  this  out  through  (1)  leadership  to 
the  Center  in  the  development  of  health 
promotion  and  education  publication, 
products,  and  materials  as  well  as 
through  information  technologies  such 
as  PREVUne,  and  other  CSAP  Web- 
based  and  Internet  and  Intranet  venues; 

(2)  builds  upon  and  collaborates  with 
the  efforts  of  other  Federal  or  private 
sector  prevention  initiatives  in 
developing  and  disseminating  targeted 
prevention  materials,  products,  tool  kits, 
etc..  tailored  to  the  specific  audiences 
and/or  specific  prevention  topics 
targeted  by  these  prevention  initiatives: 

(3)  promotes  public  education  through 
the  operation  of  the  SAMHSA/CSAP 
National  Clearinghouse  for  Alcohol  and 
Drug  Information,  the  Regional  Alcohol 
and  Drug  Awareness  Resource  Network, 


and  the  Prevention  component  within 
the  SAMHSA  Conference  Grant 
Program;  (4)  initiates,  develops, 
implements,  and  evaluates  program 
efforts  (which  may  include  developing 
materials  and  technologies)  in  support 
of  workforce  development,  for  both 
internal  (CSAP  staff)  and  external 
substance  abuse  prevention 
professionals;  and  (5)  provides  liaison 
and  coordination  with  the  SAMHSA 
Office  of  Communications,  other 
SAMHSA  Centers  and  Offices,  and 
relevant  DHHS  components,  as 
appropriate,  on  substance  abuse 
prevention  and  health  communications 
issues. 

Section  MAO,  Delegations  of 
Authority:  All  delegations  and 
redelegations  of  authority  to  officers  and 
employees  of  SAMHSA  which  were  in 
effect  immediately  prior  to  the  effective 
date  of  this  reorganization  shall 
continue  in  them. 

These  organizational  changes  are 
effective  January  17,  2003. 

Dated:  February  21,  2003. 
Charles  G.  Curie, 
Administmtor. 
|FR  Doc.  03-6456  Filed  3-17-03;  8:45  ami 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  THE  ItfTERIOR 

Office  of  ttte  Secretary 

Blackstone  River  Valiey  National 
Heritage  Corridor  Commission:  Notice 
of  Meeting 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  title  5,  United 
States  Code,  that  a  meeting  of  the  John 
H.  Chafee  Blackstone  River  Valley 
National  Heritage  Corridor  Commission 
will  be  held  on  Thursday,  April  17. 
2003. 

The  Commission  Was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  ^ose  lands  and  waters  within,  the 
Corridor. 

The  meeting  will  convene  at  7  p.m.  at 
Asa  Waters  Mansion  located  at  123  Elm 
Street,  in  Millbury,  Massachusetts  for 
the  following  reasons: 

1 .  Approval  of  Minutes 

2.  Chairman's  Report 

3.  Executive  Director's  Report 

4.  Financial  Budget 

5.  Public  Input 

It  is  anticipated  that  about  twenty-five 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Coounission 


members.  Interested  persons  may  make 
oral  or  vmtten  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  prior  to 
the  meeting  to:  Michael  Creasey, 
Executive  Director,  John  H.  Chafee. 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission.  One 
Depot  Square.  Woonsocket.  RI  02895, 
Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Michael 
Creasey.  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 

Dated: 
Nficiiael  Creasey. 
Executive  Director.  BRVNHCC. 
[FR  Doc.  03-6396  Filed  3-17-03:  8:45  am] 
BHJJNG  COOE  4310-RK-I> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Issuance  of  Permit  for 
Incidental  Talw  of  Threateiied  Species 
for  ttie  Briargate  Development,  El  Paso 
County,  CO 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  issuance  of  permit  for 
incidental  take  of  endangered  species. 

summary:  On  November  22,  2002.  and 
January  21,  2003,  notices  were 
published  in  the  Federal  Register  (67 
FR  70453  and  68  FR  2792,  respectively),  * 
that  an  application  had  been  filed  with 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  by  La  Plata  Investments,  LLC, 
regarding  the  Briargate  Development,  El 
Paso  County,  Colorado,  for  a  permit  to 
incidentally  take  Preble's  meadow 
jumping  mouse  [Zapus  hudsonius 
preblei).  pursuant  to  section  10(a)(1)(B) 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1539),  as  amended.  The 
"Environmental  Assessment/Habitat 
Conservation  Plan  for  the  Briargate 
Development,  located  along  Upper  Pine 
Creek,  Colorado  Springs.  El  Paso 
County,  Colorado"  accompanied  the 
permit  application.  Notice  is  hereby 
given  that  on  February  28.  2003.  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act.  the  Service 
issued  a  permit  (TE-064967-0)  to  the 
above  named  party  subject  to  certain 
conditions  set  forth  therein.  The  permit 
was  granted  only  after  the  Service 
determined  that  it  was  applied  for  in 
good  Caith.  that  granting  the  permit  will 
not  be  to  the  disadvantage  of  the 
threatened  species,  and  that  it  will  be 
consistent  with  the  purposes  and  policy 
set  forth  in  the  Endangered  Species  Act, 
as  amended. 
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Additional  information  on  this  permit 
action  may  be  requested  by  contacting 
the  Colorado  Field  Office,  755  Parfet 
Street,  Suite  361,  Lakewood,  Colorado 
80215,  telephone  (303)  275-2370, 
between  the  hours  of  7  a.m.  and  4:30 
p.m.  weekdays. 

Dated:  February  28.  2003. 
Ralpii  O.  Morgenweck, 
Regional  Director,  Denver,  Colorudo. 
[FR  Doc.  03-6391  Filed  3-17-03;  8:45  am] 

BILLING  COOE  43ia-56-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

compact. 

SUMMARY:  Under  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-497.  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  IH 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved  the 
Class  in  gaming  compact  between  the 
Bums-Paiute  Tribe  and  the  State  of 
Oregon. 

EFFECTIVE  DATE:  March  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director.  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  February  14,  2003. 
Aurene  M.  Martin, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  03-6350  Filed  3-17-03;  8:45  am] 

BILUNG  COOE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-931  -1 31 0-DP-NPR  A] 

Northwest  National  Petroleum 
Reserve-Alaska  Draft  Integratefl 
Activity  Plan/Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  extension  of  comment 

period. 

SUMMARY:  The  Bureau  of  Land 
Management  announces  a  15-day 


extension  of  the  public  comment  period 
for  the  Northwest  National  Petroleum 
Reserve- Alaska  Draft  Integrated  Activity 
Plan/Environmental  Impact  Statement 
(lAP/EIS). 

DATE:  Written  comments  must  be 
submitted  or  postmarked  no  later  than 
April  2,  2003. 

ADDRESSES:  Comments  on  the  document 
should  be  addressed  to:  NPR-A  Planning 
Team,  Bureau  of  Land  Management, 
Alaska  State  Office  (930),  222  West  7th 
Avenue,  Anchorage,  Alaska  99513- 
7599.  Comments  can  also  be  submitted 
at  the  project  Web  site  at  http:// 
www.ak.blm.gov/nwnpra  or  sent  via  e- 
mciil  to  nwnpr-acomment@ak.blm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Wilson  (907-271-5546; 
CurtisWilson@ak.blm.goy]  or  Mike 
Kleven  (907-474-2317; 
MikeKleven@ak.blm.gov).  They  can  be 
reached  by  mail  at  the  Bureau  of  Land 
Management  (930),  Alaska  State  Office, 
222  West  7th  Avenue,  Anchorage, 
Alaska  99513-7599. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  published 
a  Notice  of  Availabihty  for  the  lAP/EIS 
on  January  1 7,  2003.  That  notice 
indicates  that  the  public  comment 
period  for  the  document  ends  March  18, 
2003.  The  Bureau  of  Land  Management 
received  requests  from  the  public  that 
the  comment  period  be  extended.  This 
extension  to  April  2,  2003,  responds  to 
those  requests. 

Dated:  March  11,2003. 
Don  Hinriclisen, 
Acting  State  Director. 
[FR  Doc.  03-6587  Filed  3-14-03;  2:27  pmj 

BILLING  COOE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-050-02-1  &1 0-OO-085L] 

Resource  Management  Plan;  East 
Alaslca  Planning  Area 

AGENCY:  Bm^au  of  Land  Management; 
Glennallen  Field  Office,  Interior. 
ACTION:  Notice  of  Intent  to  prepare  a 
Resource  Management  Plan  (RMP)  for 
the  East  Alaska.planning  area  and 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  This  docimient  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare 
an  RMP  with  an  associated  EIS  for  the 
Glennallen  Field  Office.  This  planning 
activity  encompasses  approximately  7.6 
million  acres  of  BLM-administered 
lands.  The  plan  will  fulfill  the  needs 
and  obUgations  set  forth  by  the  National 


Environmental  Policy  Act  (NEPA),  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA),  and  BLM  management 
policies.  The  BLM  will  work 
collaboratively  with  interested  parties  to 
identify  the  management  decisions  that 
are  best  suited  to  local,  regional,  and 
national  needs  and  concerns.  The  public 
scoping  process  will  identify  planning 
issues  and  develop  planning  criteria. 
The  public  is  invited  to  nominate 
potential  areas  of  critical  environmental 
concern  and  potential  special 
management  areas  during  the  planning 
process.  The  planning  area  is  located 
from  the  southern  slopes  ofthe  Alaska 
Range  to  the  Chugach  Moimtains,  frt)m 
the  Talkeetna  Mountains  to  the 
Wrangell  Mountains,  and  includes  an 
extensive  area  of  coastline  in  Prince 
William  Sound. 

DATES:  The  public  scoping  process  will 
begin  on  the  date  of  this  publication  in 
the  Federal  Register  and  will  end  after 
90  days.  Comments  on  issues  and 
planning  criteria  can  be  submitted  in 
writing  to  the  address  listed  below.  All 
public  meetings  will  be  annoimced 
through  the  local  news  media  and  the 
BLM  Web  site  (http:// 
www.glennallen. (dc.blm.gov)  at  least  15 
days  prior  to  the  event.  The  minutes  and 
list  of  attendees  for  each  meeting  will  be 
available  to  the  public  and  open  for  30 
days  to  any  participant  who  wishes  to 
clarify  the  views  they  expressed. 
PUBLIC  PARTICIPATION:  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  preparation  period.  In  order 
to  ensiu^  local  community  participation 
and  input,  public  meetings  will  be  held 
in  the  communities  of  Anchorage, 
Fairbanks,  Valdez.  Delta  Junction, 
Paxson.  Glennallep,  and  Slana  as  well 
as  the  villages  of  Gulkana,  Tazlina, 
Chitina,  Cantwell,  Chistochina,  and 
Copper  Center.  Early  participation  is 
encouraged  and  will  help  determine  the 
future  management  of  BLM- 
administered  lands  within  the  planning 
area.  In  addition  to  the  ongoing  public 
participation  process,  formal 
opportunities  for  public  participation 
will  be  provided  through  comment  on 
the  alternatives  and  upon  publication  of 
the  BLM  draft  RMP/EIS. 
ADDRESSES:  Written  comments  should 
be  sent  to:  East  Alaska  Resource 
Management  Planning,  Bureau  of  Land 
Management,  Glennallen  Field  Office, 
P.O.  Box  147,  Glennallen.  Alaska  99588: 
Fax  (907)-822-3120.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Glennallen  Field  Office 
during  regular  business  hours  7:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday, 
except  holidays,  and  may  be  pubUshed 
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as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  tg  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  will  he- 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION:  For  further 
information  and/or  to  have  your  name 
added  to  our  mailing  list,  contact  Bruce 
Rogers,  telephone  (907)  822-3217. 

SUPPLEMENTARY  INFORMATION:  Currently, 
a  Management  Framework  Plan  (MFP) 
completed  in  1980  guides  the  use  of 
these  lands.  A  new  RMP  is  necessary  to 
respond  to  increasing  tourism  and 
recreational  use  in  the  area,  and  new 
issues  that  have  developed  since  1980. 
Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM   • 
personnel,  other  agencies,  and  in 
meetings  with  individuals  and  user 
groups.  They  represent  the  BLM's 
knowledge  to  date  on  the  existing  issues 
and  concerns  with  current  management. 
The  major  issue  themes  that  will  be 
addressed  in  the  plan  effort  include: 
How  will  people's  uses  and  activities  be 
managed;  how  to  we  protect  and 
conserve  lands  having  special  critical  or 
unique  features  or  resource  values:  and 
how  will  the  natural  resources  of  the 
East  Alaska  planning  area  be  managed 
and  conserved?  After  gathering  public 
comments  on  what  issues  the  plan 
should  address,  the  suggested  issues 
will  be  placed  in  one  of  three  categories: 
1.  Issued  to  be  resolved  in  the  plan;  2. 
Issues  resolved  through  policy  or 
a(lministrative  action;  or  3.  Issues 
beyond  the  scope  of  this  plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  question  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase. 

An  interdisciplinary  approach  will  be 
used  to  develop  the  plan  in  order  to 
consider  the  variety  of  resource  issues 
and  concerns  identified.  Disciplines 
involved  in  the  planning  process  will 
include  specialists  with  expertise  in 
outdoor  recreation,  minerals  and 
geology,  forestry,  archaeology, 
paleontology,  wildlife  and  fisheries. 


lands  and  realty,  hydrology,  soils, 
vegetation,  sociology  and  economics. 

K.  |.  Miuhovic. 

Glennallen  Field  Office.  Bureau  of  Land 

Management. 

|FR  Doc.  03-6273  Filed  3-17-03;  8:45  am) 

BILUNOCOOe  4310-AO-4I 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Activities; 
Proposed  Collection;  Comment 
Request;  Renewal 

agency:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Bureau  of 
Reclamation  (Reclamation)  is  seeking  a 
renewal  of  the  following  information 
collection: 

Diversions,  Return  Flow,  and 
Consumptive  Use  of  Colorado  River 
Water  in  the  Lower  Colorado  River 
Basin,  OMB  No.  1006-0015. 

Before  submitting  the  information 
collection  request  to  the  Office  of 
Management  and  Budget  for  approval. 
Reclamation  is  soliciting  comments  on 
specific  aspects  of  the  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  19,  2003. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Nancy 
DiDonato.  BCOO-^445.  Bureau  of 
Reclamation,  P.O.  Box  61470.  Boulder 
City,  Nevada  89006-1470.  A  copy  of  the 
information  collection  form  can  be 
obtained  by  writing  to  the  above  address 
or  calling  Nancy  DiDonato  at  (702)  293- 
8532. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  DiDonato,  Contracts  and 
Repayment  Specialist,  (702)  293-8532. 
SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of 
Reclamation's  functions,  including 
whether  the  information  will  have 
practical  use;  (b)  the  accuracy  of 
Reclamation's  estimated  time  and  cost 
burdens  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  use,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Information  on  water  diversions  is 
reported  on  four  different  types  of 
forms.  The  base  form  (Form  LC-72)  was 
developed  for  use  by  respondents  in  the 
State  of  Nevada  and  variations  of  the 
form  have  been  used  by  other 
respondents.  Some  respondents  choose 
to  use  their  own  format  to'  report 
diversions  and  retujn  flows.  Water 
delivery  contracts  regulation  some 
respondents  to  supply  both  monthly 
and  annual  reports  on  the  same  form. 

Title:  Diversions,  Return  Flow,  and 
Consumptive  Use  of  Colorado  River 
Water  in  the  Lower  Colorado  River 
Basin. 

OMB  No.;  1006-0015. 

Abstract:  Reclamation  delivers 
Colorado  River  water  to  water  users  for 
diversion  and  beneficial  consumptive 
use  in  the  States  of  Arizona,  California, 
and  Nevada.  Under  Supreme  Court 
order,  the  United  States  is  required,  at 
least  annually,  to  prepare  and  maintain 
complete,  detailed,  and  accurate  records 
of  diversions  of  water,  return  flow,  and 
consumptive  use.  This  information  is 
needed  to  ensure  that  a  State  or  a  water 
user  within  a  State  does  not  exceed  its 
authorized  use  of  Colorado  River  water. 
Water  users  are  obligated  to  provide 
information  on  diversions  and  return 
flows  to  Reclamation  by  provisions  in 
their  water  delivery  contracts. 
Reclamation  determines  the 
consumptive  use  by  subtracting  return 
flow  from  diversions  or  by  other 
engineering  means.  Without  the 
information  collected.  Reclamation 
could  not  comply  with  the  order  of  the 
United  States  Supreme  Court  to  prepare 
and  maintain  detailed  and  accurate 
records  of  diversions,  return  flow,  and 
consumptive  use. 

Descnption  of  respondents:  The 
Lower  Basin  States  (Arizona,  California, 
and  Nevada),  local  and  tribal  entities. 
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water  districts,  and  individuals  that  use 
Colorado  River  water. 

Frequency:  Annually,  or  otherwise  as 
determined  by  the  Secretary  of  the 
Interior. 

Estimated  total  number  of 
respondents:  54. 

Estimated  hours  perjorm: 

LC-72:  54  hours. 

LC72A:  30  hours. 

LC72B:  78  hours. 

Custom  forms:  128  hours. 

Estimated  total  burden  hours:  290. 

Dated:  February  25,  2003. 
Jayne  Harkins, 

Area  Manager.  Boulder  Canyon  Operations 
Office.  Lower  Colorado  Region. 
[PR  Doc.  03-6457  Filed  3-17-03:  8:45  am) 
BIUJNO  CODE  4310-MN-M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Notice  Pursuant  to  tiie  National 
Cooperative  Research  and  Production 
Act  of  1993— J  Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
February  25,  2003,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  J 
Consortium,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Azarkhish,  Tehran,  IRAN; 
Stephen  Cory  (individual  member), 
Cambridge,  UNITED  KINGDOM; 
Mahaanta,  Kamataka,  INDIA;  and  Becca 
Matthews  (individual  member), 
Amarillo,  TX  have  been  added  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  J  Consortium, 
Inc.  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  August  6, 1999,  J  Consortium,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  21,  2000  (65 
FR  15175). 

The  last  notification  was  filed  with 
the  Department  on  August  28,  2002.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  6,  2002  (67  FR  67648). 

Constance  K.  Robinson. 

Director  of  Operations  Antitrust  Division. 
[FR  Doc.  03-6389  Filed  3-17-03;  8:45  am] 
BILIJNG  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

P'A-W-40,824] 

Fort  Deart>om  Company,  Coidwater, 
Ml;  rtotice  of  Revised  Determination  on 
Reconsideration 

By  letter  dated  July  11,  2002.  an 
employee  on  behalf  of  petitioners 
requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 

firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  June 
11,  2002,  based  on  the  finding  that 
imports  of  paper  labels  used  in  the  food 
and  beverage  industry  did  not 
contribute  importantly  to  worker 
separations  at  the  Coidwater  plant  The 
denial  notice  was  published  in  the 
Federal  Register  on  Jime  24,  2002  (67 
FR  42583). 

During  the  period  that  the  Department 
was  reviewing  allegations  made  in  the 
request  for  reconsideration,  a  petition 
on  behalf  of  the  same  subject  firm 
workers  for  NAFTA-Transitional 
Adjustment  Assistance  was  certified  on 
the  basis  of  increased  customer  imports 
(NAFTA-6425)  for  the  same  worker 
group  and  the  same  time  period  as  that 
which  was  established  in  the  trade 
adjustment  assistance  petition. 
Therefore,  workers  of  Fort  Dearborn 
Company,  Coidwater,  Michigan  meet 
criterion  (3)  of  section  223  of  the  Trade 
Act  of  1974. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Fort  Dearixjm 
Company,  Coidwater,  Michigan, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

"All  workers  of  Fort  Dearborn  Company, 
Coidwater,  Michigan,  who  became  totally  or 


partially  separated  from  employriient  on  or 
after  January  8,  2001 .  through  two  years  from 
the  date  of  this  certification,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  DC,  thi^  19th  day  of 
February,  2003. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-6403  Filed  3-17-03;  8:45  am) 
BNJJNG  0006  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,368] 

Komteii,  Worcester,  MA;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  December  1,  2002, 
the  United  Steelworkers  of  America, 
District  #4,  Local  Union  No.  2936, 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on 
November  1 ,  2002  and  published  in  the 
Federal  Register  on  November  22,  2002 
(67  FR  70460). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances:  (1)  If  it 
appears  on  the  basis  of  facts  not 
previously  considered  that  the 
determination  complained  of  was 
erroneous;  (2)  if  it  appears  that  the 
determination  complained  of  was  based 
on  a  mistake  in  the  determination  of 
facts  not  previously  considered;  or  (3)  if 
in  the  opinion  of  the  Certifying  Officer, 
a  misinterpretation  of  facts  or  of  the  law 
justified  reconsideration  of  the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Komtek,  Worcester, 
Massachusetts  engaged  in  the 
production  of  forged  aerospace  products 
(such  as  fuel  combustion  swirlers,  fuel 
nozzles,  blades,  vanes,  and  fittings)  and 
medical  devices,  was  denied  because 
the  "contributed  importantly  "  group 
eligibility  requirement  of  Section  222l3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally   . 
demonstrated  throu^  a  survey  of  the 
workers'  firm's  customers.  The 
Department  conducted  a  survey  of  the 
subject  firm's  major  customers  reg^ing 
thefr  purchases  of  forged  aerospace 
products  and  medical  devices  in  2000, 
2001  and  January  through  August  2002. 


12f34 


Federal  Register /Vol.  68,  No.  52 /Tuesday,  March  18,  2003 /Notices 


None  of  th«  respondents  reported 
increasing  imports  while  decreasing 
purchases  from  the  subject  firm  during 
the  relevant  period.  Imports  did  not 
contribute  importantly  to  layoffs  at  the 
subject  firm. 

The  petitioner  alleges  that  the 
company  has  a  plant  in  Tunisia  that 
supplies  production  to  one  of  their 
major  customers,  and  that  this  foreign 
production  replaced  subject  plant 
production,  leading  to  production 
declines  and  layoffs  at  the  subject  firm. 

Further  review  revealed  that  Komtek 
did  engage  in  a  partnership  with  a 
Tunisian  plant  for  the  purposes  of 
supplementing  their  domestic 
production  of  fuel  combustion  swirlers 
specifically  to  service  a  major  customer. 
A  review  of  this  customer's  purchasing 
trends  revealed  that  the  customer  did 
begin  importing  competitive  fuel 
combustion  swirlers  in  the  January 
through  August  2002  time  period. 
However,  this  customer  also  increased 
their  purchases  from  Komtek's  domestic 
facility  in  January  through  August  of 
2002  period  compared  to  the  same 
period  in  2001.  As  there  were  no 
declines  in  purchases  from  the  domestic 
subject  plant  in  the  period  when 
imports  began,  there  is  no  evidence  of 
import  impact.  Further,  contact  with  the 
company  confirmed  that  the  sales 
numbers  provided  by  the  customer  in 
the  relevant  time  frames  of  the 
investigation  w/are  correct.  The 
company  further  stated  that  the  subject 
plant  continues  to  supply  fuel 
combustion  swirlers  to  this  customer. 

The  union  further  appears  to  claim 
that  the  plant  manager  of  the  subject 
plant  was  the  most  knowledgeable 
source  in  regard  to  import  impact  on 
subject  firm  production,  but  was  on 
vacation  at  the  time  that  the  company 
data  was  provided  in  the  initial 
investigation.  They  asserted  that  the 
company  official  who  did  provide  the 
information  did  not  "understand  the 
amount  of  work  we  have  lost  due  to  the 
work  being  done  in  other  countries." 

The  plant  manager  was  contacted  in 
regard  to  this  matter.  In  response  to 
these  allegations,  he  stated  that  the 
domestic  plant  had  not  been  impacted 
by  any  foreign  production.  He  asserted 
that  the  fall  out  of  9/11  on  the  aerospace 
industry  attributed  for  any  subsequent 
declines  that  the  company  had 
experienced.  (This  coincides  with  the 
period  in  the  beginning  of  2002  when 
layoffs  actually  occurred.) 

In  regard  to  the  major  customer 
supplied  with  fuel  combustion  swirlers 


by  the  Tunisian  facility,  the  plant 
manager  stated  that,  in  2002,  the 
domestic  plant  actually  signed  an 
agreement  to  produce  a  larger 
percentage  of  the  customer's  total 
production  needs  of  competitive 
products. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that     - 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  26th  day  of 
February.  2003. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  0.1-6404  Filed  3-17-03;  8:45  am] 

BILLING  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42,046J 

B-W  Specialty  Manufacturing,  Seattle, 
WA;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  November  29,  2002, 
a  petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on 
October  31,  2002,  and  published  in  the 
Federal  Register  on  November  22,  2002 
(67  FR  70460). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determinatibn  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of  B-W 
Specialty  Manufacturing,  Seattle, 


Washington  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of 
customers  of  the  workers'  firm.  The 
survey  revealed  that  none  of  the 
respondents  increased  their  piut:hases 
of  imported  wood  cores  for  skis. 

The  petitioner  states  layoffs  are 
attributable  to  the  subject  firms'  largest 
customer  replacing  their  purchases  of 
wood  cores  with  those  manufactured  at 
a  foreign  facility.  They  appear  to 
maintain  that,  because  these  "wood  ski 
cores  are  a  main  part  of  the  ski",  the 
customer  imports  of  skis  have  a  direct 
bearing  on  subject  firm  workers' 
eligibility  for  trade  adjustment 
assistance.  They  further  appear  to  claim 
that  the  Department  of  Labor  may  have 
been  provided  the  wrong  information  by 
the  company,  as  the  "increased 
imports"  of  skis  by  this  customer 
"directly  replaced  the  same  products  we 
made." 

As  indicated  in  the  initial 
investigation,  the  workers  produced 
wood  cores  used  in  the  production  of 
skis.  The  wood  cores  were  sold  to  a 
customer  that  incorporated  the  wood 
cores  into  a  completed  ski.  That 
customer  acquired  production 
equipment  of  wood  cores  from  the 
subject  firm  for  the  purpose  of 
producing  the  wood  cores  at  a  foreign 
facility.  The  customer  incorporates 
these  cores  into  a  finished  ski  at  that  ' 
foreign  facility.  Thus,  the  finished  ski 
that  is  imported  is  not  the  same  as  wood 
core  produced  at  the  subject  firm. 

In  conclusion,  the  imports  of  skis  is 
not  "like  or  directly  competitive"  with 
the  product  produced  (wood  cores  for 
skis)  by  the  subject  firm. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  19th  day  of 
February  2003. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  03-6418  Filed  3-17-03;  8:45  am] 

BNJJNQ  CODE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

nrA-w-41,600] 

Columbia  Sportswear  Company, 
Portland,  OR;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  received  on  October 
16,  2002,  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Colimibia  Sportswear 
Company,  Portland,  Oregon  was  signed 
on  September  25,  2002,  and  published 
in  the  Federal  Register  on  September 
27.  2002  (67  FR  61160). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Columbia  Sportswear 
Company.  Portland,  Oregon  engaged  in 
activities  related  to  the  design  services 
for  sportswear  apparel.  The  petition  was 
denied  because  the  petitioning  workers 
did  not  produce  an  article  within  the 
meaning  of  section  222(3)  of  the  Act. 

The  petitioner  alleges  that  the  same 
workers  were  certified  in  1996,  and 
attached  a  copy  of  a  certification  for  the 
Portland  facility  (TA-W-3 1.649). 

A  review  of  this  certification  reveals 
that  cutters  and  sewers  were  part  of  the 
petitioning  worker  group  and,  as  such, 
were  determined  to  be  engaged  in 
production  of  an  article  within  the 
meaning  of  section  222(3)  of  the  Act. 
Workers  engaged  in  design  services 
wwe  in  support  of  this  production  and 
were  also  determined  to  be  eligible. 
However,  in  the  current  negative 
determination  under  reconsidwation. 
the  petitionii^  worker  group  did  not 
include  production  workers,  and 
therefore  workers  providing  design 
services  cannot  be  grouped  with 
production  workers. 

The  petitioner  alleges  that  the  workers 
are  not  engaged  in  "bookkeeping 


services"  as  addressed  in  the  "Negative 
Determination  Hoarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance". 

A  review  of  the  initial  investigation 
indicates  that  the  workers  were  engaged 
"  in  design  services  for  sportswear 
apparel.  The  TAA  decision  was  based 
on  the  correct  service  function  provided 
by  the  petitioning  workers.  The 
Department  inadvertently  referenced 
"bookkeeping"  rather  than  "design" 
services  in  the  decision. 

Finally,  the  petitioner  alleges  that 
subject  firm  workers  produced  a 
product,  and  that  they  were  not  engaged 
in  "providing  design  services." 

In  clarifying  their  job  function,  the 
petitioner  states  that  the  petitioning 
worker  group  "were  a  group  of 
technicians  who  made  the  first  patterns, 
sized  patterns  and  figured  out  how 
much  fabric  those  patterns  (required)," 
concluding  that  the  work  was  done  "on 
a  computer  system."  The  fact  that  the 
pattern-making  was  generated 
electronically  and  did  not  involve  a 
physical  product  constitutes  a  service 
rather  than  the  production  of  an  article 
as  established  by  section  222(3)  of  the 
Act. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currenUy  under  certification  for  TAA. 

Further,  even  if  the  patterns  generated 
by  the  petitioning  worker  grotip  were 
considered  articles,  they  are  shipped  to 
an  affiliated  offshore  facility,  where  they 
are  incorporated  into  mass  produced 
sportswear  apparel.  Thus,  since  the 
company  does  not  import  patterns,  there 
would  bie  no  evidence  of  import  impact. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  26th  day  of 
February,  2003. 
Edward  A.  TomchirJt, 
Director,  Division  t^  Trade  Adjustment 
Assistance. 

(FR  Doc.  03-6417  Filed  3-17-03;  8:45  am] 
I  CODE  «i*-»-r 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-50,790] 

Dura  Automotive  Systems,  Inc., 
Shifters  Group,  Lhfonia,  Ml;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  February 
4,  2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Dura  Automotive  Systems, 
Inc.,  Shifters  Group,  Livonia,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  v«thdrawn.  ConsequenUy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Sigqed  at  Washington,  DC,  this  27th  day  of 
February,  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-6411  Filed  3-17-03;  8:45  am] 

BHJJNGCOOE  451I>-3I>-P  V 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,865] 

FU)erMarfc,  Inc.,  Rochester,  Ml;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  February 
12,  2003  in  response  to  a  worker 
petition  filed  by  a  State  agency 
representative  on  behalf  of  workers  at 
FiberMark,  Inc.,  Rochester,  Michigan. 

The  Department  issued  a  negative 
determination  applicable  to  the 
petitioning  group  of  workers  on  June  27, 
2002  (TA-W-41,259).  That  petition 
determination  covered  the  time  period 
prior  to  and  subsequent  to  the  plant 
closing  in  April  2002.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  28th  day  of 
February,  2003. 
lioda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Asastance. 
(FR  Doc.  03-6412  Filed  3-17-03;  8:45  am] 
■UJMG  CODE  4S1»-»-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42.136] 

The  Goodyear  Tire  &  Rubber  Company 
Stow  Mold  Facility,  Akron/Stow 
Complex,  Alcron,  OH;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  November  29,  2002, 
the  United  Steelworliers  of  America, 
Local  2,  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistcmce  (TAA). 
The  denial  notice  was  signed  on 
October  21,  2002  and  published  in  the 
Federal  Register  on  November  5,  2002 
(67  FR  67419). 

Pursuant  to  29  CFR  90. 1 8(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous;  , 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis- interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Goodyear  Tire  &  Rubber  Co., 
Stow  Mold  Facility,  Akron/Stow 
Complex,  Akron,  Ohio  engaged  in  the 
production  of  tire  molds  and  associated 
components,  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met. 

The  union  alleges  that  the 
Departmental  finding  that  subject  fiirm 
production  was  shifted  domestically 
was  "erroneous."  The  imion  official 
further  states  that  the  North  Carolina 
facility,  which  was  purported  to  have 
taken  on  subject  firm  production,  was 
"not  capable  of  doing  the  work  which 
was  performed  at  the  Stow  Mold  Plant 
prior  to  its  closure." 

Upon  further  review  and  contact  with 
the  company,  it  was  revealed  that 
virtually  all  of  the  subject  firm 
production  did  indeed  shift  to  the  North 
Carolina  facility,  and  that  it  produced 
competitive  products  prior  to  the 
closure  of  the  Stow  facility.  The  only 
component  that  was  not  shifted  to  this 
faciUty,  a  tread  mold  that  was  inserted 
into  the  larger  mold,  was  outsourced  by 


the  company  to  another  domestic 
supplier. 

The  union  also  asserts  that  the 
company  indicated  plans  to  shift 
production  to  affiliated  company 
facilities  in  Luxembourg  and  Sao  Paulo, 
Brazil.  To  support  this  allegation,  the 
request  for  reconsideration  was 
accompanied  by  what  appears  to  be  a 
company-produced  chart  titled 
"Reallocation  Study".  This  chart 
indicates  that  subject  firm  production 
would  shift  predominantly  to 
Luxembourg  and  Sao  Paulo,  with  the 
North  Carolina  facility  receiving  a  very 
small  part  of  the  production  shifted 
from  the  subject  firm. 

This  chart  was  faxed  to  the  company 
for  their  review  and  comment.  Upon 
review,  they  stated  that  it  was  indeed  a 
reflection  of  a  company  document,  and 
that  it  was  put  together  by  the 
company's  Facilities  Planning 
Department.  However,  the  study  was 
based  on  tire  mold  production 
scheduled  for  2002,  with  the  premise 
that  the  Stow  plant  would  be  closed  in 
the  begiiming  of  2002.  In  fact,  the  Stow 
plant  did  not  close  until  October  of 
2002,  thus  the  shift  did  not  occur  in  line 
with  the  study  that  was  conducted.  As 
a  result,  excess  capacity  existed  at  the 
North  Carolina  facility  and  was  able  to 
absorb  all  of  the  subject  fecility's 
production. 

Finally,  the  company  did  af&m  that 
competitive  imports  were  occasionally 
shipped  from  their  foreign  affiliates,  but 
clarified  that,  in  2002,  imports 
constituted  a  very  small  amount  of 
subject  plant  production. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  26th  day  of 
February,  2003.  > 

Edward  A.  Towrhirk. 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-6409  Filed  3-17-03;  8:45  am) 
coot  4ei»-«-r 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-42,1751 

Hiltl  Inc.,  New  Castle,  PA;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  received  on  December 
9,  2002,  petitioners  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Hilti  Inc.,  New  Castle, 
Pennsylvania  was  signed  on  November 
13,  2002,  and  published  in  the  Federal 
Register  on  November  27,  2002  (67  FR 
70970). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts  - 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opiiiion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Hilti  Inc.,  New  Castle, 
Pennsylvania  engaged  in  activities 
related  to  repair  of  machinery  and 
fabrications.  The  petition  was  denied 
because  the  petitioning  workers  did  not 
produce  an  article  within  the  meaning 
of  section  222(3)  of  the  Act. 

The  petitioner  alleges  that  the  workers 
do  not  perform  bookkeeping  services  as 
addressed  in  the  "Negative 
Determination  Regarding  Eligibility  To 
Apply  for  Workers  Adjustment 
Assistance". 

A  review  of  the  initial  investigation 
indicates  that  the  workers  were  engaged 
in  activities  related  to  repair  of 
machinery  and  fabrications.  The  TAA 
decision  was  based  on  the  correct 
service  functions  performed  by  the 
subject  firm.  The  Department 
inadvertently  referenced  "bookkeeping" 
rather  than  "repair  of  machinery  and 
fabrication"  in  the  decision. 

Hie  petitioner  also  allies  that  the 
petitioning  worker  group  was  engaged 
in  production  as  "it  relates  to  material 
movement,  welding  repair,  and  other 
functions  related  to  ingot  production 
and  the  production  of  SBQ  steel  bar". 
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Contact  with  the  company  revealed 
that  petitioning  workers  were  engaged    - 
in  fabrication  (welding)  and  repair 
service  of  machinery  at  unaffiliated  steel 
facilities  on  a  contract  basis.  These 
functions  do  not  constitute  production. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

In  conclusion,  the  workers  at  the 
subject  firm  did  not  produce  an  article 
within  the  meaning  of  Section  222(3)  of 
the  Trade  Act  of  1974,  as  amended. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  27th  day  of 
February,  20Q3. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-6410  Filed  3-17-03;  8:45  am] 
MLUNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,893] 

J  &  J  Forging  Inc.,  Monaca, 
Pennsyiyania;  Notice  of  Negative 
Determination  flegarding  Application 
for  Reconsideration 

By  application  received  on  October 
21,  2002,  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  J  &  J  Forging  Inc.,  Monaca, 
Pennsylvania  was  signed  on  September 
11,  2002,  and  published  in  the  Federal 
Register  on  September  27,  2002  (67  FR 
61160). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  .cpmplainedpf  was,   ' 
erroneous; 


(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  J  &  J  Forging  Inc.,  Monaca, 
Pennsylvania  engaged  in  activities 
related  to  processing  steel,  titanium  and 
copper  alloy  materials.  The  petition  was 
denied  because  the  petitioning  workers 
did  not  produce  an  article  within  the 
meaning  of  section  222(3)  of  the  Act. 

The  petitioner  alleges  that  a  nearby 
(imaffiliated)  facility  that  was  certified 
for  TAA  benefits  produced  similar 
products,  and  thus  believes  that  workers 
at  J  &  J  Forging  Inc.  should  be  certified. 

A  review  ofthe  products  produced  for 
this  nearby  facility  revealed  that  some  of 
the  production  is  similar  to  that 
performed  at  the  subject  facility. 
However,  the  metal  processed  at  the 
certified  facility  is  owned  by  the 
company,  whereas  the  subject  firm 
performs  finishing  work  on  metal 
owned  by  customers  of  the  subject  firm. 
J  &  J  Forging  Inc.  does  not  sell  the  metal 
they  process  and  therefore  their 
function  is  considered  a  service. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

The  petitioner  also  appears  to  assert 
that  the  results  of  the  events  of  9/11 
increased  the  import  impact  on  subject 
firm  workers. 

As  the  work  done  at  the  subject 
facility  is  not  considered  production, 
import  impact  is  not  relevant. 

In  conclusion,  the  workers  at  the 
subject  firm  did  not  produce  an  article 
within  the  meaning  of  section  222(3)  of 
the  Trade  Act  of  1974. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 
■     Signed  at  Washington,  DC,  this  27th  day  of 
February.  2003. 

Edward  A.  Tomchicli,  * 

Director,  Division  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  03-6408  Filed  3-17-03;  8:45  am) 

BILUNG  CODE  4S10-3IM> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41.181] 

Motorola  Integrated  Electronics 
Systems  Sector,  Automotive 
Communication  Electronic  Systems, 
Elma,  NY;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  November  12,  2002, 
the  company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on 
September  25,  2002  and  published  in 
the  Federal  Register  on  October  10, 
2002  (67  FR  63159). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was         * 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  ofthe  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
ofthe  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Motorola,  Integrated 
Electronics  Systems  Sector,  Automotive 
Communication  Electronic  Systems 
Group,  Elma,  New  York,  engaged  in  the 
production  of  automotive  electronic 
modules-printed  circuit  board  products, 
was  denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  Section  222(3)  ofthe 
Trade  Act  of  1974,  as  amended,  was  not 
met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  Ae  workers'  firm's  customers. 
The  Department  conducted  a  siuvey  of 
the  subject  firm's  major  customers 
regarding  their  purchases  of  automotive 
electronic  modules-printed  circuit  board 
products.  The  respondents  reported  no 
increased  imports  during  periods  where 
they  decreased  piut;hases  from  the 
subject  firm.  The  subject  firm  did  not 
import  automotive  electronic  modules- 
printed  circuit  board  products. 

In  their  initial  request  for 
reconsideration  (dated  November  20, 
2002),  the  company  official  alleged  that 
"data  provided  by  our  major  customer 
regarding  increases  of  imports  is  not 
accurate".  . 
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A  review  of  the  initial  customer 
survey  revealed  an  increase  in  customer 
imports  in  January  through  September 
12.  2002  compared  to  2001.  However, 
this  customer  also  reported  that  they 
more  than  doubled  their  purchases  from 
the  Elma  facility  in  January  through 
September  12,  2002  relative  to  2001  (as 
reported  in  dollars).  As  there  were  no 
declines  in  purchases  from  the  domestic 
subject  plant  in  the  period  when 
imports  began,  there  is  no  evidence  of 
import  impact.  Further,  a  clarifying 
conversation  with  the  company 
confirmed  that  the  Bgures  provided  by 
the  customer  were  in  fact  accurate.  The 
company  official  clarified  that,  although 
they  had  laid  off  employees  in 
anticipation  of  a  shift  in  production,  an 
unexpected  increase  in  production 
orders  for  the  Elma  facility  had  led  to  a 
delay  in  the  production  shift. 

In  a  follow  up  letter  (dated  December 
20,  2002),  the  company  provided  figiues 
for  production  at  the  Elma  facility  and 
a  foreign  facility  in  regard  to  their 
production  for  their  major  customer.  In 
this  table,  the  Hgures  indicate  a  decline 
in  production  at  the  subject  Hrm  in 
calendar  year  2002  over  2001  and  a 
corresponding  increase  in  production 
shifted  to  a  foreign  source  for  the  same 
time  periods. 

When  contacted  about  these  Hgures, 
the  company  official  clarified  that  the 
subject  facility's  declining  production 
figures  were  inaccurate  due  to  the 
unexpected  increase  in  production 
demand  at  the  subject  facility.  Fiulher, 
the  company  gives  no  indication  of 
increased  imports  relative  to  production 
at  the  subject  facility. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  t^is  24th  day  of 
February,  2003. 
Edward  A.  Tomchick. 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-6416  Filed  3-17-03;  8:45  amj 

BILLINQ  CODE  4S10-3O-P 


DEPARTMEI«T  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 6385] 

Ameriphone,  Inc.,  a  Wholly  Owned 
Subsidiary  of  Plantronics,  Inc.,  Garden 
Grove,  CA;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  dated  October  17, 
2002,  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA).  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on 
September  11,  2002,  and  was  published 
in  the  FEDERAL  REGISTER  on  September 
27,2002  (67  FR  61160). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  NAFTA-TAA  petition  filed  on 
behalf  of  workers  at  Ameriphone,  Inc., 
a  wholly  owned  subsidiary  of 
Plantronics.  Inc..  Garden  Grove, 
California  engaged  in  activities  related 
to  administrative,  technical,  sales  emd 
distribution  services  in  support  of 
products  for  the  hearing  impaired  and 
deaf  communities  was  denied  because 
the  petitioning  workers  did  not  produce 
an  article  within  the  meaning  of  section 
250  of  the  Trade  Act,  as  amended. 

The  petitioner  alleges  that  the  subject 
firm  workers  were  engaged  in  the  final 
production  phase.  Specifically,  the 
petitioner  mentions  inspection,  testing 
and  modification  of  products  as  the 
functions  performed  at  the  subject  firm. 
These  functions  were  performed  on 
articles  produced  and  sent  from 
overseas  to  the  subject  firm. 

With  the  exception  of  product 
modifications,  none  of  the  above 
functions  constitute  production  in  terms 
of  eligibility  for  NAFTA-Transitional 
Adjustment  Assistance,  as  they  do  not 
meet  the  eligibility  of  the  Trade  Act. 
Product  modification  accoiuted  for  a 


negligible  portion  of  the  work  •-     • 
performed  at  the  subject  firm. 

The  petitioner  also  asserts  that  subject 
firm  workers  performed  engineering 
functions,  including  prototype  design 
and  production. 

Contact  with  the  company  revealed 
that  prototype  production  was  a  rare 
and  intermittent  function  that 
constituted  a  negligible  percentage  of 
work  performed  at  the  subject  facility. 

The  petitioner  alleges  that  the  subject 
firm  workers  performed  "article 
upgrades"  on  products  that  required 
new  components. 

Investigation  into  this  matter, 
including  contact  with  the  company, 
revealed  that  any  "upgrades"  performed 
represented  a  negligible  percentage  of 
work  performed  at  the  subject  facility. 

Finally,  the  petitioner  appears  to 
allege  that  the  subject  firm  workers  are 
eligible  because  they  served  as  a  source 
of  packaging,  updated  literature,  fault 
reports  and  components  added  to  the 
product  that  was  shipped  to  their 
facility. 

Investigation  into  this  matter  revealed 
that  subject  firm  workers  do  not 
produce  packaging  or  updated 
literature.  Fault  reports  are  not 
considered  production  in  context  with 
worker  eligibility  for  NAFTA-TAA. 
Further,  components  were  added  either 
as  part  of  repair  work,  or  were 
intermittent  and  not  significant  enough 
to  qualify  subject  firm  worker  functions 
as  production. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA. 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
ciirrently  under  certification  for 
NAFTA-TAA.  In  this  case,  no  such 
certification  exists. 

In  conclusion,  the  workers  at  the 
subject  firm  did  not  produce  an  article 
within  the  meaning  of  section  250(a)  of 
the  Trade  Act  of  1974,  as  amended. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  EX:.  this  10th  day  of 
March  2003. 

Edward  A.  Tomcliick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  03-6414  Filed  3-17-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-41,399] 

BBA  Nonwovens  SImpsonvllle  Inc., 
Lewisburg.  PA;  Notice  of  Revised 
Determination  on  Reconsideration 

By  letter  postmarked  August  15,  2002. 
the  Paper.  Allied-Industrial,  Chemical 
and  Energy  International  Workers 
Union,  Local  PACE  2-1318,  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibilify  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  July  1, 
2002,  based  on  the  finding  that  imports 
of  apparel  interlinings  and  disposable 
diaper  components  did  not  contribute 
importantly  to  worker  separations  at  the 
Lewisburg  plant.  The  denial  notice  was 
pubhshed  in  the  Federal  Register  on 
July  18,  2002  (67  FR  47399). 

To  support  the  request  for 
reconsideration,  the  imion  supplied 
additional  information  to  supplement 
that  which  was  gathered  during  the 
initial  investigation.  Upon  further 
review  and  contact  wiA  the  company, 
it  was  revealed  that  the  company  had 
sold  off  a  major  product  line  of  apparel 
interlinings  to  a  manufacturer  with 
foreign  production  capacity. 

In  adaition,  contact  with  the  major 
declining  domestic  customer  of  this 
product  revealed  that  they  replaced 
their  purchases  of  apparel  interlinings 
from  the  subject  firm  with  products 
from  the  foreign  plant  during  the 
relevant  period.  The  imports  accounted 
for  a  meaningful  portion  of  the  subject 
plant's  lost  sales  and  production. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  BBA  Nonwovens 
Simpsonville  Inc.,  Lewisburg, 
Pennsylvania,  contributed  importantly 
to  the  declines  in  sales  or  production 
and  to  the  total  or  partial  separation  of 
workers  at  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

"All  workers  of  BBA  Nonwovens 
Simpsonville  Inc.,  Lewisburg,  Pennsylvania, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  25,  2001 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 


Signed  in  Washington.  DC  this  19th  day  of 
February  2003. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  03-6405  Filed  3-17-03;  8:45  amj 

BHJJNG  CODE  4S1»-«>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-41,8511 

Burlington  Resources,  Gulf  Coast 
Dh^ision,  Houston,  TX;  Notice  of 
Negathw  Determination  Regarding 
Application  for  Reconsideration 

By  application  received  on  October 
10,  2002,  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Burlington  Resources,  Gulf 
Coast  Division,  Houstoil,  Texas  was 
signed  on  September  11,  2002,  and 
published  in  the  Federal  Register  on 
September  27.  2002  (67  FR  61160). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Burlington  Resources,  Gulf 
Coast  Division,  Houston,  Texas  engaged 
in  activities  related  to  clerical, 
accounting,  legal  and  marketing 
services.  The  petition  was  denied 
because  the  petitioning  workers  did  not 
produce  an  article  within  the  meaning 
of  section  222(3)  of  the  Act. 

The  petitioner  alleges  that  the 
majority  of  the  petitioning  worker  group 
at  Burlington  Resources,  Gulf  Coast 
Division,  Houston,  Texas  were 
production  workers. 

Upon  further  review  and  company 
contact,  it  was  revealed  that,  although 
the  overwhelming  majority  of  workers 
in  the  petitioning  worker  g^up  were 
office  workers,  a  small  percentage  of  the 
group  fulfilled  other  job  functions.  A 
review  of  the  job  descriptions  of  these 


few  workers  revealed  that,  in  addition  to 
administrative  functions,  they  were 
engaged  in  safety  and  environmental 
assessment  services,  and  supervisory 
functions.  As  these  functions  do  not 
constitute  production,  the  original 
finding  established  in  the  initial 
investigation  remains  valid. 

The  petitioner  also  cites  company 
data  that  indicates  increased  imports  in 
natural  oil  and  gas  with  corresponding 
declines  in  domestic  production.  As  the 
petitioning  worker  group  does  not 
produce  a  product,  however,  this 
information  is  irrelevant. 


Finally,  the  petitioner  asserted  that  a 
very  similar  worker  group  at  Texaco 
Exploration  (TA-W-41.243  and  TA-W- 
41.243  A-G).  was  certified  for  trade 
adjustment  assistance,  and  attached  a 
copy  of  this  certification  to  the  request 
for  reconsideration.  The  petitioner  also 
notes  that  other  Burlington  Resources 
facilities  have  been  certified  in  the  past. 

A  review  of  the  Texaco  certification 
revealed  that  production  workers  were 
involved  in  the  petitioning  worker 
group.  Although  it  is  not  indicated  that 
similar  work  ftinctions  were  ii^volved  in 
this  certification,  it  is  possible  that 
workers  performing  the  same  functions 
as  those  in  the  petitioning  worker  group 
could  have  been  part  of  the  Texaco 
certification.  If  service  workers  are  in 
direct  support  of  petitioning  or  TAA 
certified  production  workers,  then 
workers  in  these  support  functions  may 
be  eligible.  In  the  case  of  the  petitioning 
worker  group  in  this  investigation,  there 
are  no  production  workers  represented. 
Similarly,  past  certifications  for 
Burlington  Resources  involved  worker 
groups  that  included  production 
workers. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  certification  for  TAA. 
In  conclusion,  the  workers  at  the    • 
subject  firm  did  not  produce  an  article 
within  the  meaning  of  section  222(3)  of 
the  Trade  Act  of  1974. 

Conclusion 

After  review  of  the  apphcation  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the    . 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 
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Signed  at  Washington.  DC.  this  27th  day  of 
February,  2003. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  03-6407  Filed  3-17-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

INAFTA-7647  and  NAFTA-7647A] 

Cerf  Brothers  Bag  Co..  New  London, 
MO,  Cerf  Brothers  Bag  Co.,  Vandalia, 
MO;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  November  1,  2002,  in 
response  to  a  petition  filed  by  three   • 
workers  on  behalf  of  workers  at  Cerf 
Brothers  Bag  Company,  New  London, 
Missouri  (NAFTA-7647)  and  Cerf 
Brothers  Bag  Company,  Vandalia, 
Missouri  (NAFTA-7647A). 

The  petition  has  been  deemed  invalid. 
Three  workers  may  not  file  on  behalf  of 
workers  at  another  location  of  a  firm. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  7th  day  of 
March  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  0.3-6415  Filed  3-17-03;  8:45  am] 
BNJJNQ  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-3584] 

Chevron  Products  Company, 
Roosevelt,  UT;  Notice  of  Negathre 
Determination  of  Reconsideration  On 
Remand 

The  United  States  Court  of 
International  Trade  (USQT)  remanded 
for  further  investigation  the  Secretary  of 
Labor's  negative  determination  in 
Former  Employees  of  Chevron  Products 
Company  V.  U.S.  Secretary  of  Labor  [00- 
08-00409). 


The  Department's  initial  denial  of  the 
petition  for  employees  of  Chevron 
Products  Company,  Roosevelt,  Utah, 
was  issued  on  April  24,  2000  and 
published  in  the  Federal  Register  on 
May  11,  2000  (65  FR  30444).  The  denial 
was  based  on  the  finding  that  the 
.    workers  provided  a  service  and  did  not 
produce  an  article  within  the  meaning 
of  section  250(a)  of  the  Trade  Act,  as 
amended. 

The  petitioners  requested 
administrative  reconsideration  of  the 
Department's  denial,  citing  that  the  low 
price  of  imported  crude  oil  forced  U.S. 
producers  to  reduce  activity,  and  thus, 
contributed  to  the  worker  separations  at 
Chevron  Products  Company  in 
Roosevelt,  Utah.  The  petitioners  also 
cited  increased  company  imports  of 
Canadian  crude  oil.  The  petitioners  also 
claimed  that  other  trucking  and  non- 
producing  entities  had  been  certified  for 
Trade  Adjustment  Assistance  (TAA). 
Furthermore,  the  petitioners  stated  that 
the  Department  issued  the 
determination  prematurely  because  the 
State  of  Utah  had  not  issued  its 
preliminary  finding. 

On  July  21,  2000,  the  Department 
issued  a  Negative  Determination  on 
Application  for  Reconsideration  because 
no  new  information  was  presented  that 
the  Department  had  erred  or 
misinterpreted  the  facts  or  Trade  Act 
law.  The  notice  was  published  in  the 
Federal  Register  on  August  1,  2000  (65 
FR  46988). 

The  USCrr  remanded  the  case  to  the 
Department  for  further  investigation 
because  the  USCIT  believed  that  the 
record  did  not  support  the  findings  as 
to  the  nature  of  the  work  performed  by 
the  workers  of  Chevron  Products 
Company,  nor  did  it  support  the  finding 
that  the  workers  did  not  produce  an 
article  but  provided  a  service. 

The  petitioners  described  the  duties 
of  a  ganger  as  follows:  The  Plant 
Operator  (gauger)  is  to  go  to  each 
location,  a  well  head  and  or  crude  oil 
tanks,  for  purchase.  The  gauger  has  a 
number  of  tasks  to  perform  l^fore  the 
crude  is  purchased — check  temperature, 
gauge  the  amount  of  crude  in  the  tank, 
take  samples  for  gravity  test  and  grind 
out  for  BS  &  W,  and  check  the  bottom 
of  the  tank  for  water  or  impurities.  If  the 
samples  and  all  the  tests  pass,  then  a 
crude  oil  ticket  is  written  for  that  tank. 
At  that  point  the  crude  is  ready  for 
transportation  to  one  of  three  locations. 
Drivers  are  dispatched  to  the  location 
and  load  the  crude  oil  on  their  truck  and 
transport  it  to  one  of  three  refineries. 

On  remand,  the  Department  contacted 
the  subject  firm  headquarters  in  San 
Ramon,  California  to  obtain  information 
about  the  organization  of  the  company 


and  the  work  that  took  place  at  the 
Roosevelt,  Utah  location. 

ChevronTexaco  submitted 
information  to  the  Department  that  in 
1998  and  1999,  Chevron  Products 
Company  was  a  division  of  Chevron 
U.S.A.,  Inc.,  a  wholly  owned  subsidiary 
of  Chevron  Corporation,  now 
ChevronTexaco  Corporation.  According 
to  ChevronTexaco,  the  business  purpose 
of  Chevron  Products  Company  was 
marketing,  trading,  supply  and 
distribution  of  crude  oil  and  products 
derived  from  petroleum,  and  the 
marketing  of  related  technology. 
ChevronTexaco  alsa  established  that 
during  the  same  time  period,  the 
Chevron  Products  Company,  Roosevelt, 
Utah,  location  was  a  trwsportation 
terminal,  involved  in  picking  up  crude 
oil  by  truck  at  the  well  head,  primarily 
at  wells  owned  by  non-Chevron 
producers  and  delivering  to  the  Chevron 
Products  Company's  refinery  in  Utah  or 
to  a  pipeline  terminal. 

The  Department  obtained  from  the 
company  the  position  descriptions  for 
the  Roosevelt  terminal  worker  group.  A 
brief  summary  of  the  "Plant  Operator" 
follows: 

(a)  Receives  and  stores  bulk  products 
frt>m  pipeline  tenders.  Gauges  tanks 
before  and  after  delivery  for  product  and 
water,  takes  temperatures,  sets  lines  and 
opens  valves  (where  not  done  by  Pipe   . 
Line  Gauger  Switchman),  takes  samples 
as  prescribed;  completes  tests  to  assure 
product  quality. 

(b)  Performs  truck  loading  activities 
including  cleanliness,  loading  of 
exchange  shipments,  and  verification 
(visual  or  meter)  of  products  loaded. 

(c)  Periodically  inventories  product 
additives  and  chemicals.  Balances 
inventories  and  receipts. 

(d)  Maintains  driver  records, 
regarding  miles  driven,  gallons 
delivered. 

The  job  description  for  the  "Product 
Delivery  Truck  Driver"  is  briefly 
summarized  as  follows: 

(a)  Operates  motor  vehicle  engaged  in 
the  delivery  of  bulk  liquid  or  packaged  . 
products  to  customers,  company 
terminals  or  warehouses. 

(b)  Operates  a  variety  of  makes, 
models,  sizes,  capacities  and  types  of 
automotive  equipment,  and  all 
appurtenant  metering,  pumping  and 
other  mechanical  devices  related  or 
incidental  to  transporting,  loading  and 
unloading  products. 

The  Department  also  examined  the 
job  description  for  a  gauger  as  defined 
in  the  Dictionary  of  Occupational  Tides 
(DOT).  The  gauger  is  includisd  in  the 
group  of  occupations  concerned  with 
conveying  materials,  such  as  oil,  gas, 
water,  etc.,  "Pumping  and  Pipeline 


Transportation  Occupations."  The  DOT 
simunarizes  a  ganger's  duties  as  follows: 
a  gauger  gauges  and  tests  the  amoimt  of 
oil  in  storage  tanks  and  regulates  flow 
of  oil  and  other  petrolemn  products  into 
pipelines.  More  specifically,  according 
to  the  DOT,  gaugers  gauge  the  quantity 
of  oil  in  storage  tanks  before  and  after 
delivery,  using  calibrated  steel  tape  and 
conversion  tables,  including  lowering  a 
thermometer  into  tanks  to  obtain  a 
temperature  reading. 

The  document  sources  reviewed  by 
the  Department  agree  as  to  the  native  of 
the  work  performed  by  the  gauger.  An 
official  of  Chevron  Products  Company 
initially  described  the  duties  performed 
by  the  worker  group  as  "lifting  and 
transporting  crude  oil."  That 
description,  although  true,  was 
incomplete.  Gaugers  "gauge  tanks  before 
and  after  delivery  for  product  and 
water." 

The  petitioners  believe  that  as  gaugers 
they  should  be  considered  directly 
involved  in  the  production  process  for 
crude  oil  because  they  test  and 
determine  the  quality  of  crude  oil  to  be 
piuxihased  and  transported  before  the 
drivers  arrived  to  transport  the  oil  for 
refining.  The  Department  disagrees. 

The  documents  provided  by  the 
petitioners,  the  company's  job 
description  for  the  workers,  and  the 
definition  of  gauger  from  the  DOT, 
confirms  that  the  duties  performed  by 
the  worker  group  subject  of  this  petition 
investigation  are  related  to  the 
transportation  of  crude  oil  after  the  oil 
has  been  produced:  i.e.,  the  crude  oil 
was  already  out  of  the  ground  by  the 
time  the  Roosevelt  facijity  gaugers 
tested  it.  In  order  for  the  petitioning 
worker  group  to  be  considered 
producing  crude  oil,  they  must  engage 
in  the  exploration  or  drilling  of  the 
crude  oil.  Therefore,  the  Chevron 
Products  workers  cannot  be  certified  as 
production  workers. 

Furthermore,  the  Roosevelt  terminal 
workers  could  only  be  certified  as 
service  workers  if  their  separation  was 
caused  importantly  by  a  reduced 
demand  for  their  services  by  an 
affiliated  production  facility  whose 
workers  could  have  been  certified 
eligible  to  apply  for  NAFTA-TAA. 

One  theory  is  that  the  "production 
facility"  that  the  subject  workers  served 
was  the  oil  wells  where  the  crude  oil 
was  pumped  out.  This  theory  fails  in 
one  respect  because  the  subject  workers 
were  not  "serving"  the  oil  wells:  they 
were  "serving"  the  adjacent  oil  tanks. 
The  oil  tanks  cannotJ>e  considered 
"production  facilities"  because  nothing 
is  produced  at  a  crude  oil  tank:  the 
crude  oil  has  already  been  "produced" 
by  the  time  it  is  placed  in  a  tank. 
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However,  even  if  one  were  to  consider 
an  oil  tank  a  production  facility,  the 
subject  workers  would  not  be 
considered  "service  workers"  of  the  oil 
tanks  for  piuposes  of  certification  under 
the  Trade  Act  because  the  tanks  are  not 
affiliated  writh  their  employer.  On 
remand,  the  Department  obtained  the 
contracts  frt>m  ChevronTexaco  for  the 
Chevron  Products  Company  regarding 
the  locations  at  which  die  Roosevelt, 
Utah  workers  gauged  in  1998  and  1999. 
The  contracts  in  place  at  that  time  and 
a  statement  by  ChevronTexaco  supports 
the  Department's  decision  that  the  tanks 
that  the  Roosevelt  terminal  workers 
gauged  the  oil  were  not  affiliated  with 
Chevron  Products  Company. 

Another  theory  is  that  the  subject 
workers  serviced  the  refinery  or 
refineries  where  the  oil  they  gauged  was 
delivered  for  "production"  as  refined 
oil.  The  USCIT  remand  questioned  that 
the  Department  relied  on  information 
supplied  by  the  company  official  that 
the  workers  transported  crude  oil  to  a 
Chevron  refinery,  and  failed  to 
investigate  the  workers'  statement  that 
the  oil  that  they  tested  was  destined  for 
one  of  three  locations  for  refining.  The 
Department  obtained  information  that 
the  petitioners  were  uncertain  as  to  the 
ownership  of  the  refineries,  pumping  or 
mixing  stations  for  one  of  the  three 
locations.  The  unavailability  of  this 
information,  however,  is  not  critical  to 
the  investigation. 

The  information  is  not  critical 
because  even  if  one  assumes  that  the 
refining  facilities  are  affiliated  with 
Chevron  Products  Company,  there  is  no 
possibility  that  the  production  workers 
of  the  refinery  (or  refineries)  could  have 
been  certified  for  NAFTA-TAA  at  the 
relevant  time  period.  Historically, 
workers  at  refineries  are  not  certified 
eligible  to  apply  for  NAFTA-TAA  or 
TAA  because  U.S.  imports  of  refined 
petroleum  products  are  low.  The 
Department  examined  a  statistical  table 
regarding  refined  petroleum  products 
for  the  time  period  relevant  to  the 
investigation.  From  1998  to  1999, 
aggregate  U.S.  imports  of  refined 
petroleimi  products  from  Mexico  and 
Canada  decreased  absolutely.  The  U.S. 
import/shipment  ratio  was  about  two 
percent  in  1998  and  about  one  percent 
in  1999.  DOL  considers  this  a  negligible 
amoimt.  The  Department  had  no 
certification  in  effect  for  workers  of 
Chevron  Products  Company,  its  parent 
company,  or  any  other  producer  of 
refined  petroleum  products  during  the 
relevant  time  period. 

The  USCIT  added  that  the  Department 
failed  to  rule  out  the  possibility  that 
workers  at  one  of  the  refineries  may 
have  independentiy  met  the  statutory 


criteria  for  certification.  As  with  this,  or 
any  petition  investigation,  the 
investigation  is  conducted  for  the 
appropriate  division  or  subdivision  of 
the  firm  at  which  the  worker  group  was 
employed.  In  this  case,  the  petitioners 
were  employees  of  the  Chevron 
Products  Company,  Roosevelt,  Utah 
terminal,  not  die  refineries.  Moreover, 
the  crude  oil  transported  to  a  refinery  is 
a  raw  material  used  in  the  output  of 
refined  petroleum  products. 
Consequently,  crude  oil  cannot  be 
considered  like  or  directly  competitive 
with  refined  petroleum  products. 

The  State  of  Utah,  Department  of 
Workforce  Services,  Rapid  Response 
Disloc«ed  Worker  Unit,  issued  an 
affirmative  preliminary  finding 
regarding  the  NAFTA-TAA  petition 
investigation  conducted  for  the 
Roosevelt,  Utah  workers.  The  State's 
affirmative  finding  was  based  on  a 
Trade  Adjustment  Assistance  (TAA) 
certification  issued  for  workers  of 
Chevron  U.S.A.  producing  crude  oil  at 
various  locations  in  Utah,  as  well  as 
information  obtained  firom  the 
petitioners,  and  a  statement  by  the 
Chevron  Pipeline  Company  in  Houston, 
Texas,  that  Chevron  imports  crude 
products  frt>m  Canada. 

The  Department's  review  of  the 
State's  finding,  however,  does  not  alter 
the  Department's  negative 
determination  regarding  eligibility  for 
this  worker  group  to  apply  for  NAFTA- 
TAA.  Upon  the  State's  receipt  of  a 
NAFTA-TAA  petition,  the  State  is 
required  to  conduct  an  investigation 
collecting  information  about  the  subject 
firm's  sales,  production,  employment, 
imports,  or  a  shift  in  production  to 
Mexico  or  Canada,  and  issue  a 
preliminary  finding.  The  Department  is 
required  to  issue  the  final  determination 
as  to  whether  there  was  a  shift  in 
production  from  the  workers'  firm  to 
Mexico  or  Canada,  or  if  increased 
imports  from  those  countries  of  articles 
like  or  direcUy  competitive  with  those 
produced  at  the  workers'  firm  occurred 
and  contributed  importanUy  to  worker 
separations  and  to  the  declines  in  sales 
or  production  at  that  firm. 

The  State's  finding  that  workers  that 
produced  crude  oil  and  natural  gas  for 
Chevron  Production  U.S.A.  during  the 
relevant  time  period  were  certified  as 
eligible  to  apply  for  TAA  does  not 
warrant  a  NAFTA-TAA  certification  for 
workers  of  Chevron  Products  Company 
because  the  worker  group  eligibility 
requirements  for  the  TAA  and  NAFTA- 
TAA  programs  are  different. 

A  NaSa-TAA  petition  investigation 
is  limited  to  import  impact  from  Mexico 
or  Canada.  A  NAFTA-TAA  certification 
for  the  worker  group  may  be  issued  if 
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increases  in  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  those  produced  at  the 
workers'  firm  "contributed  importantly" 
to  the  decline  in  sales  or  production  and 
to  the  total  or  partial  separation  of  the 
workers  at  that  firm.  The  NAFTA-TAA 
also  has  a  provision  to  certify  a  group 
of  workers  when  worker  separations 
have  occurred  and  there  has  been  a  shift 
in  production  from  the  workers'  firm  to 
Mexico  or  Canada. 

A  TAA  petition  certification  requires 
that  increases  in  imports  from  anywhere 
of  articles  like  or  directly  competitive 
with  those  produced  at  the  workers' 
firm  "contributed  importantly"  to  the 
declines  in  sales  or  production  and  to 
the  total  or  partial  separation  of  the 
workers  at  that  firm.  (The  petitioners 
also  filed  a  petition  for  the  TAA 
program,  and,  on  February  17,  2000, 
were  denied  eligibility  for  the  same 
reason  as  the  NAFTA-TAA  denial:  the 
workers  provided  a  service  and  did  not 
produce  an  article.  The  petitioners  filed 
a  request  for  administrative 
.  reconsideration  that  resulted  in  a 
dismissal  on  March  29,  2000.  To  the 
Department's  knowledge,  the  petitioners 
did  not  request  judicial  review  of  this 
decision.) 

Therefore.  Utah  was  in  error  when  it  . 
issued  an  affirmative  preliminary 
finding  that  was  based  in  part  on  a  TAA 
certification.  The  Chevron  Production 
U.S.A.  workers  were  certified  eligible  to 
apply  for  TAA  using  total  U.S.  imports 
of  crude  oil.  From  1998  to  1999. 
aggregate  U.S.  imports  of  crude  oil 
increased,  while  U.S.  imports  from 
Mexico  and  Canada  decreased.  The 
Chevron  Products  Company,  Roosevelt. 
Utah  worker  group  applied  for  NAFTA- 
TAA  benefits  and  the  NAFTA-TAA 
investigation  should  have  focused  solely 
on  imports  from  Canada  and  Mexico  or 
shifts  in  production  to  Canada  and 
Mexico. 

Furthermore,  it  was  inappropriate  for 
the  State  to  contact  Chevron  Pipeline 
Company  in  Houston.  Texas  to  obtain 
information  about  Chevron  Products 
Company.  The  Chevron  Pipeline 
Company  did  not  employ  the  Roosevelt 
terminal  workers  and  it  is  unlikely  it 
could  provide  relevant  information 
regarding  the  employment  of  Chevron 
F^roducts  Company's  employees. 
Perhaps  that  is  why  the  State  of  Utah 
reported  that  there  was  a  lack  of 
cooperation  and  that  the  contact  person 
was  "very  hostile."  During  the  conduct 
of  this  investigation  the  Department 
found  the  contact  person  for  Chevron   • 
Products  to  be  extremely  helpful, 
cooperative  and  complied  with 
£)epartmental  requests  within  the  due 
dates  requested. 


The  Department  confirmed  that 
Chevron  Products  Company  did  import 
crude  oil  from  Canada  during  the  time 
period  in  which  the  petitioners  were 
separated  from  emplojmient,  but  that  is 
irrelevant  due  to  the  nature  of  the  work 
being  conducted  by  the  Roosevelt 
facility  worker  group.  Part  of  the  worker 
group,  the  gaugers.  tested  the  crude  oil 
in  tanks  before  tha^ther  part  of  the 
worker  group,  the  drivers,  would  lift 
ahd  transport  the  crude  oil.  To  the 
extent  they  were  service  workers,  they 
were  servicing  oil  tanks,  which  are  not 
properly  considered  "production" 
facilities.  And,  even  if  an  oil  tank 
qualifies  as  a  "production  facility",  the 
tanks  were  not  affiliated  with  their 
employer. 

In  addition,  even  if  the  subject 
workers  were  considered  service 
workers  to  the  refineries  where  the 
crude  oil  was  delivered,  the  refineries 
were  "producing"  refined  petroleum 
products,  not  crude  oil.  Crude  oil 
caimot  be  considered  like  or  directly 
competitive  with  refined  petroleum 
products.  And.  as  discussed  previously, 
the  importation  of  refined  petroleum 
products  during  the  relevant  time 
period  from  Mexico  and  Canada  was 
merely  negligible.  Therefore,  the 
refinery  workers  could  not  have  been 
certified  for  NAFTA-TAA  benefits. 
Because  the  refinery  workers  could  not 
have  been  certified,  a  worker 
"servicing"  the  facility  (or  facilities) 
could  not  be  certified. 

The  USCrr  also  remanded  to  the 
Department  the  finding  regarding  the 
workers'  status  as  members  of  a 
Secondarily  Affected  Worker  Group. 
The  USCrr  does  not  have  jurisdiction  to 
evaluate  the  Department's  finding  on 
this  issue  because  the  entitlement  is 
based  on  a  Presidential  Statement  of 
Administrative  Action  rather  than 
NAFTA  or  the  Trade  Act.  Certification 
as  a  member  of  a  Secondarily  Affected 
Worker  Group  entitles  an  individual  to 
benefits  through  the  Workforce 
Investment  Act  of  1998  (which  replaced 
the  Job  Training  Partnership  Act)  rather 
than  the  Trade  Act. 

Regardless,  the  subject  workers  are 
not  qualified  as  members  of  a 
Secondarily  Affected  Worker  Group.  In 
order  for  an  affirmative  finding  to  be 
made,  the  following  requirements  must 
be  met: 

(1)  The  subject  firm  must  be  a 
supplier — such  as  of  components, 
unfinished  or  semifinished  goods — to  a 
firm  that  is  directly  affected  by  imports 
from  Mexico  or  Canada  or  shifts  in 
production  to  those  countries;  or 

(2)  The  subject  firm  must  assemble  or 
finish  products  made  by  a  directly- 
impacted  firm;  and 


(3)  The  loss  of  business  with  the 
directly-affected  firm  must  have 
contributed  importantly  to  worker 
separations  at  the  subject  firm. 

The  Chevron  Products  Company 
worker  group  in  Roosevelt,  Utah,  gauged 
and  transported  crude  oil  to  Chevron 
refineries  to  produce  refined  petroleum 
products.  Although  the  crude  oil  can  be 
considered  a  component  of  refined 
petroleum  product,  criteria  (1)  and  (3) 
arejiot  satisfied  because  the  crude  oil 
gauged  and  transported  to  a  refinery  is 
not  directly  affected  by  imports  from 
Mexico  or  Canada. 

Criterion  (2)  is  not  satisfied  because 
the  workers  of  Chevron  Products 
Company,  Roosevelt,  Utah,  did  not 
assemble  or  finish  products  for  a 
directly  impacted  firm. 

Conclusion 

After  reconsideration  on  remand,  I 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
NAFTA-TAA  for  workers  and  former 
workers  of  Chevron  Products  Company, 
Roosevelt,  Utah.  My  reconsideration 
includes  review  of  the  February  26, 
2003  letter  sent  by  the  petitioner's 
counsel.  I  find  the  letter  did  not  provide 
additional  facts  to  consider. 

Signed  at  Washington,  DC,  this  7th  day  of 
March.  2003. 

Edward  A.  Tomchick, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-6413  Filed  3-17-03:  8:45  am] 

BIUING  CODE  4S10-30-P 

DEPARTMENT  O^  LABOR 

Employment  and  Training 
Administration 

ITA-W-41,585] 

Kennametal  inc.,  Greenfield  Tap  Plant, 
Greefield,  MA;  Notice  of  Revised 
Detennination  on  Reconsideration 

By  letter  of  October  21.  2002,  the 
company  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
October  10,  2002,  b^sed  on  the  finding 
that  imports  of  high  speed  steel  taps  did 
not  contribute  importantly  to  worker 
separations  at  the  Greenfield  plant.  The 
denial  ndtice  was  published  in  the 
Federal  Register  on  November  5,  2002 
(67  FR  67421). 
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To  support  the  request  for 
reconsideration,  the  petitioner  supplied 
information  indicating  that  workers  at 
an  affiliated  sister  location,  Kennametal 
Inc.,  Greenfield  Products  Group, 
Lyndonville.  Vermont  were  certified  for 
TAA  under  TA-W-41, 616.  The 
petitioner  further  indicated  that  the 
subject  plant  produced  the  same 
products  (same  size  high  speed  steel 
taps)  as  those  produced  at  the 
Lyndonville  plant. 

On  review  of  the  initial  investigation, 
and  further  contact  with  the  company, 
it  has  become  apparent  that  the  workers 
of  the  subject  plant  and  the  workers  at 
the  Lyndonville,  Vermont  facility 
produced  products  like  or  directly 
competitive  and  for  the  saine  customer 
base.  The  workers  of  Keimametal  Inc., 
Greenfield  Industrial  Products  Group, 
Lyndonville.  Vermont  (TA-W-41, 616) 
were  certified  on  September  4.  2002. 
That  TAA  certification  was  based  on  a 
survey  of  customer(s)  increasing  their 
imports  of  products  like  or  directly 
competitive  with  what  the  subject  plant 
produced? 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Kennametal  Inc., 
Greenfield  Tap  Plant,  Greenfield, 
Massachusetts  contributed  importantly 
to  the  declines  in  sales  or  production 
and  to  the  total  or  partial  separation  of 
workers  at  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

"All  workers  of  Kennametal  Inc., 
Greenfield  Tap  Plant.  Greenfield. 
Massachusetts,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  14.  2001  through  two  years  from 
the  date  of  this  certification,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington.  DC.  this  10th  day  of 
February  2003. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  03-6406  Filed  3-17-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 
BuraMi  of  Labor  Statistics 
Propossd  CoHsction;  Comment 


action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportiinity  to  comment  on  proposed 
and/or  continuing  coUefctions  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  ITie  Bureau  of  Labor 
Statistics  (BLS)  is  soliciting  comments 
concerning  the  proposed  reinstatement 
of  the  "National  Longitudinal  Survey  of 
Youth  1979."  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  individual 
listed  in  the  ADDRESSES  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
May  19.  2003. 

ADDRESSES:  Send  comments  to  Amy  A. 
Hobby,  BLS  Clearance  Officer,  Division 
of  Management  Systems,  Bureau  of 
Labor  Statistics,  Room  4080,  2 
Massachusetts  Avenue,  NE.; 
Washington,  DC  20212,  telephone 
number  202-691-7628  (this  is  not  a  toll 
iree  number). 

FOR  FURTHER  INFORMATION  CONTACT': 
Amy  A.  Hobby,  BLS  Clearance  Officer, 
telephone  number  202-691-7628.  [See 
ADDRESSES  section). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  National  Longitudinal  Siuvey  of 
Youth  1979  (NLSY79)  is  a 
representative  national  sample  of 
persons  who  were  bom  in  the  years 
1957  to  1964  and  lived  in  the  U.S.  in 
1978.  These  respondents  were  ages  14- 
22  when  the  first  round  of  interviews 
began  in  1979;  they  will  be  ages  39  to 
47  when  the  planned  21st  round  of 
interviews  is  conducted  bom  January  to 
November  2004.  The  NLSY79  was 
conducted  aimually  bom  1979  to  1994 
and  has  been  conducted  biennially 
since  1994.  The  longitudinal  focus  of 
this  survey  requires  information  to  be 
collected  from  the  same  individuals 
over  many  years  in  order  to  trace  their 
education,  training,  work  experience, 
fertility,  income,  and  program 
participation. 

In  addition  to  the  main  NLSY79,  the 
biological  children  of  female  NLSY79 
respondents  have  been  surveyed  since 
1986,  when  the  National  Institute  of 


Child  Health  and  Hiunan  Development 
began  providing  funding  to  the  Bureau 
of  Labor  Statistics  (BLS)  to  gather  a  large 
amount  of  information  about  the  lives  of 
these  children.  A  battery  of  child 
cognitive,  socio-emotional,  and 
physiological  assessments  has  been 
administered  biennially  since  1986  to 
NLSY79  mothers  and  their  children. 
Starting  in  1994,  children  who  had 
reached  age  15  by  December  31  of  the 
survey  year  (the  Young  Adults)  were 
interviewed  about  their  work 
experiences,  training,  schooling,  health, 
fertility,  and  self-esteem,  as  well  as 
sensitive  topics  addressed  in  a   . 
supplemental,  self-administered 
questionnaire. 

The  BLS  contracts  with  the  Center  for 
Human  Resource  Research  (CHRR)  of 
the  Ohio  State  Univepsity  to  implement 
the  NLSY79,  Child,  and  Young  Adult 
surveys.  Interviewing  of  respondents  is 
conducted  by  the  National  Opinion 
Research  Center  (NORC)  of  the 
University  of  Chicago.  Among  the 
objectives  of  the  Department  of  Labor 
(DOL)  are  to  promote  the  development 
of  the  U.S.  labor  force  and  the  efficiency 
of  the  U.S.  labor  market.  The  BLS 
contributes  to  these  objectives  by 
gathering  information  about  the  labor 
force  and  labor  market  and 
disseminating  it  to  policy  makers  and 
the  public  so  that  participants  in  those 
markets  can  make  more  informed  and, 
thus,  more  efficient,  choices.  Research 
based  on  the  NLSY79  contributes  to  the 
formation  of  national  policy  in  the  areas 
of  education,  training,  employment 
programs,  and  school -to- work 
transitions.  In  addition  to  the  reports 
that  the  BLS  produces  based  on  data 
from  the  NLSY79,  members  of  the 
academic  conununity  publish  articles 
and  reports  based  on  NLSY79  data  for 
the  DOL  and  other  funding  agencies. 
The  survey  design  provides  data 
gathered  from  the  same  respondents 
over  time  to  form  the  only  data  set  that 
contains  this  type  of  intergenerational 
information  for  these  important 
population  groups.  Without  the 
collection  of  these  data,  an  accurate 
longitudinal  data  set  could  not  be 
provided  to  researchers  and  policy 
makers,  and  the  DOL  would  not  have 
the  data  for  use  in  performing  its  policy 
and  report-making  activities. 

n.  Desired  Focns  <tf  Conunents 

The  Buroau  of  Labor  Statistics  is 
partictilarly  interested  in  comments 
that 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

The  Bureau  of  Labor  Statistics  seeks 
approval  to  conduct  the  round  21 
interviews  of  the  NLSY79  and  the 
associated  surveys  of  biological  children 


of  female  NLSY79  respondents.  The 
main  NLSY79  interview  has  an  average 
response  time  of  approximately  60 
minutes  per  respondent.  The  time 
estimate  for  the  NLSY79  Child  Survey 
involves  three  components: 

•  The  Mother  Supplement  is 
administered  to  female  NLSY79 
respondents  who  live  with  biological 
children  under  age  15.  This 
questionnaire  will  be  administered  to 
about  2,000  women,  who  will  be  asked 
a  series  of  questions  about  each  child 
under  age  15.  On  average,  these  women 
each  have  about  1.5  children  under  age 
15,  for  a  total  number  of  approximately 
3,000  children. 

•  The  Child  Supplement  involves 
aptitude  testing  of  about  2,700  children 
under  age  15. 

•  The  Child  Self-Administered 
Questionnaire  is  administered  to 
approximately  1500  children  ages  10  to 
14. 


In  addition  to  the  main  NLSY79  and 
Child  Survey,  the  Young  Adult  Survey 
will  be  administered  to  approximately 
2,800  youths  ages  15  to  20  who  are  the 
biological  children  of  female  NLSY79 
respondents.  These  youths  will  be 
contacted  for  an  interview  regardless  of 
whether  they  reside  with  their  mothers. 

During  the  field  period,  about  200 
main  NLSY79  interviews  are  validated 
to  ascertain  whether  the  interview  took 
place  as  the  interviewer  reported  and 
whether  the  interview  was  done  in  a 
polite  and  professional  manner. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  National  Longitudinal  Survey  of 
Youth  1979. 

OMB  Number:  1220-0109. 

Affected  Public:  Individuals  or 
households. 


Form 


NLSY79  Round  21  Pretest 

Main  NLSY79  Survey  

Main  NLSY79  Validation  Reinterview 

Mother  Supplement  

Child  Supplement  _ 

Child    SeH-Administered    Question- 
naire. 

Young  Adult  Survey  

Totals _ 


Total 
respondents 


30 
8.000 
200 
2,000 
2.700 
1,500 

2,800 


Frequency 


Biennially 
Biennially 
Biennially 
Biennially 
Biennially 
Biennially 

Biennially 


Total 
responses 


30 
8,000 
200 
3,000 
2,700 
1.500 

2.800 
18.230 


Average 
time  per 
response 


60  minutes 
60  minutes 
6  minutes  .. 
21  minutes 
31  minutes 
30  minutes 

45  minutes 


Estimated  total 
•burden 


30  hours 
8,000  hours 
20  hours 
1,050  hours 
1,395  hours 
750  hours 

2,100  hours 
13,345  hours 


NOTE:  The  number  of  respondents  for  the  Mother  Supplement  (2,000)  is  less  tttan  \he  number  of  responses  (3,000)  because  mottiers  are 
asKed  to  provide  separate  responses  for  each  of  the  biological  children  with  whom  they  reside. 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  also 
will  become  a  matter  of  public  record. 

Signed  in  Washington,  DC,  this  7th  day  of 
March,  2003. 

Jesus  Salinas, 

Acting  Chief,  Division  of  Management 
Systems,  Bureau  of  Lab/or  Statistics. 

IFR  Doc.  03-6401  Filed  3-17-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 
BursMi  of  Labor  Statistics 

^^^■M^^i&^^^h^k^H    ^^M^i^^^^^A^^^^^m    ^^^^^B^k^H^i^^^^^fr 

PTopossa  conscuOfi;  voinnisfii 


action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)  (2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondoits  can  be 
propwly  assessed.  The  Bureau  of  Labor 
Statistics  (BLS)  is  soliciting  comments 
concnning  the  proposed  reinstatement 
of  the  "Veterans  Supplement  to  the 
Currmt  Population  Survey  (CPS)."  to  be 
conducted  in  August  2003.  A  copy  of 
the  proposed  informaticm  collection 
request  (ICR)  can  be  obtained  by 


contacting  the  individual  listed  below 
in  the  Addresses  section  of  this  notice. 
DATES:  Written  conunents  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  of  this  notice  on  or 
before  May  19,  2003. 
ADDRESSES:  Send  comments  to  Amy  A. 
Hobby,  BLS  Clearance  Officer,  Division 
of  Management  Systems,  Bureau  of 
Labor  Statistics,  Room  4080,  2 
Massachusetts  Avenue,  NE., 
Washington,  DC  20212,  telephone 
number  202-691-7628  (this  is  not  a  toll 
free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  A.  Hobby,  BLS  CUearance  Officer, 
telephone  niunber  202-691-7628.  (See 
ADDRESSES  section). 
SUPPLEMENTARY  MFORMATION: 

L  Badcgroand 

The  CPS  has  been  the  priiKspal 
source  of  the  official  Government 
statistics  on  employment  and 
unemployment  for  nearly  60  years. 
CollecticHi  of  labor  force  data  through 
the  CPS  is  necessary  to  meet  the 


requirements  in  title  29,  United  States 
Code,  sections  1  and  2.  The  Veterans 
supplement  provides  information  on  the 
labor  force  status  of  disabled  veterans, 
Vietnam-theater  veterans,  and  recently 
discharged  veterans.  The  supplement 
also  provides  information  on  veterans' 
participation  in  various  employment 
and  training  programs.  The  data 
collected  through  this  supplement  also 
will  be  used  by  the  Veterans 
Employment  and  Training  Service  and 
the  Department  of  Veterans  Affairs  to 
determine  policies  that  better  meet  the 
needs  of  our  Nation's  veteran 
population. 

n.  Desired  Focus  of  Conunents 

The  Biueau  of  Labor  Statistics  is 
particularly  interested  in  comments 

that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Action 

'  Office  of  Management  and  Budget 
clearance  is  being  sought  for  the 
Veterans  Supplement  to  the  CPS. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Veterans  Supplement  to  the 
CPS. 

OMB  Number:  1220-0102. 

Affected  Public:  Households. 

Total  Respondents:  14,400. 

Frequency:  Bieimially.  • 

Total  Responses:  14,400. 

Average  Time  Per  Response: 
Approximately  1  minute. 

Estimated  Total  Burden  Hours:  240 
hours. 

Total  Burden  Cost  (capital/startup): 

SO. 

Total  Burden  Cost  (operating/ 
maintenancekSO.' 


Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  oT  public  record. 

Signed  in  Washington,  DC,  this  5th  day  of 
March.  2003. 
Jesiis  Salinas, 

Acting  Chief  Division  of  Management 
Systems,  Bureau  of  Labor  Statistics. 
[FR  Doc.  03-6402  Filed  3-17-03;  8:45  am] 

BILUNG  CODE  451fr-24-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-031] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory     ■ 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
.  Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC), 
Minority  Business  Resource  Advisory 
Committee. 

DATES:  Thursday,  April  3,  2003,  9  a.m. 
to  4  p.m.,  and  Friday,  April  4,  2003,  9 
a.m.  to  12  Noon. 

ADDRESSES:  NASA  John  C.  Stennis 
Space  Center,  Mississippi.  Building 
1100,  Room  135,  Stennis  Space  Center, 
MS  39529. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  III,  Code  K,  National 
Aeronautics  and  Space  Administration, 
(202)  358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  of  Previous  Meeting. 
—Office  of  Small  and  Disadvantaged 

Business  Utilization  Update  of 

Activities. 
— NAC  Meeting  Report. 
— Overview  of  NASA  Stennis  Space 

Center. 
— Overview  of  Small  Business  Program. 
— Public  Comment, 
— Propulsion  Directorate  Update, 
— IFNU*  Overview. 

— Earth  Science  Applications  Update, 
— Committee  Panel  Reports, 
— Status  of  Open  Committee 

Recommendations, 
— New  Business. 

Visitors  will  be  requested  to  sign  a 
visitdr's  r^Styfi  Attendees  diould  " 


report  to  Building  1100,  Stennis  Space 
Center,  where  they  will  be  asked  to 
comply  with  NASA  security 
requirements,  including  the 
presentation  of  a  valid  picture  ID.  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  full  name;  gender;  date/ 
place  of  birth;  citizenship;  visa/ 
greencard  information  (nimiber. 
coimtry,  expiration  date);  employer/ 
affiliation  information  (name  of 
institution,  address,  country,  phone); 
title/position  of  attendee.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  in  advance  by 
contacting  NASA  Stennis  Space  Center 
Security  Office  via  email  at 
SSC.Security.Office@ssc.nasa.gov  or  by 
telephone  at  (228)  688-3580.  Visitors 
will  not  be  permitted  to  drive  on 
Stermis  Space  Center;  however,  NASA 
will  provide  attendees  writh 
transportation  from  the  Casino  Magic 
Tower  Hotel,  Bay  St.  Louis,  MS.  Visitors 
will  be  escorted  at  all  times.  The  rempte 
location  of  Stennis  Space  Center  makes 
leaving  the  Center  for  lunch  impractical, 
so  visitors  are  encoiu^ged  to  bring  their 
lunch.  It  is  imperative  that  the  meeting 
be  held  on  these  dates  to  accommodate 
the  scheduling  priorities  of  the  key 
participants. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

A  dministmtion . 

(FR  Doc.  03-6351  Filed  3-17-03;  8:45  am) 

BtLUNG  COOE  7510-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978    . 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  imder 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541^ 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy.  Permit  Officer, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
suppl£mentary  information:  On 
January  10  and  27,  2003,  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  a  permit 
applications  received.  Permits  were 
issued  on  March  12,  2003  to:  Bruce  D. 
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Sidell,  Permit  No.  2003-017;  H.  William 
Detrich,  Permit  No.  2003-018. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-6468  Filed  3-17-03;  8:45  am) 

BILUNG  COOE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Meetings;  Sunshine  Act 

DATE:  Weeks  of  March  17,  24,  31,  April 

7,14,21,2003. 

PIJVCE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  17,  2003 

Thursday,  \farch  20.  2003 

10  a.m.     BrieFing  on  status  of  Office  of 
Nuclear  Security  and  Incident  Response 
(NSIR)  Programs,  Performance,  and  Plans 
(closed — Ex.  1). 

2  p.m.    Discussion  of  Management  Issues 
(closed — Ex.  2). 

Week  of  March  24,  2003— Tentative 

Thursday.  March  27.  2003 

'  10  a.m.     Briefing  on  status  of  Office  of 
Nuclear  Regulatory  Research  (RES) 
Programs.  Performance,  and  Plans. 
This  meeting  will  be  webcast  live  at  the 
Web  address — www.nrc.gov. 

Week  of  March  31,  2003— tentative 

There  are  no  meetings  scheduled  for  the 
week  of  March  31,  2003. 

Week  of  April  7,  2003— Tentative 

Friday.  April  11.2003 

9  a.m.     Meeting-with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (public 
meeting)  (contact:  John  Larkins,  301-415- 
7360). 
This  meeting  will  be  webcast  live  at  the 

Web  address — wow.nrc.gov. 

12:30  p.m.     Discussion  of  Management 
Issues  (closed — Ex.  2). 

Week  of  April  14,  2003— Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  April  14,  2003. 

Week  of  April  21,  2003— Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  April  21,  2003. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 
*        *        •        *        * 

ADOmONAL  INFORMATION:  By  a  vote  of  4- 
0  on  March  6,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 


and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  Legislative  Issues 
(Closed — Ex.  9)"  be  held  on  March  6, 
and  on  less  than  one  week's  notice  to 
the  public. 

By  a  vote  of  5-0  on  March  6,  the 
Commission  determined  pursuant  to 
U.S.C.  552b{e)  and  §9. 107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Final  Rule  to  Standardize  the  Process 
for  Allowing  a  Licensee  to  Release  Part 
of  Its  Reactor  Facihty  or  site  for 
Unrestricted  Use  Before  NRC  Has 
Approved  Its  License  Termination  Plan" 
be  held  on  March  7,  and  on  less  than 
one  week's  notice  to  the  public. 

By  a  vote  of  5-0  on  march  7,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(E)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Discussion  of 
legislative  Issues  (Closed — Ed.  9)"  be 
held  on  March  7,  and  on  less  than  one 
week's  notice  to  the  public. 
***** 

The  NRC  Commission  meeting 
schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/ schedule. html. 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it ,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington.  DC  220555  (301-415- 
1969).  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  March  13,  2003. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  03-6546  Filed  3-14-03;  11:47  am) 

miAJNO  CODE  4S90-01HM 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 


189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  February 
21,  2003,  through  March  6,  2003.  The 
last  biweekly  notice  was  published  on 
March  4,  2003  (68  FR  10277). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  hot 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failiue  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovkm  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
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expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below.  ' 

By  April  17,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockyille 
Pike  (first  floor),  Rockville,  Maryland.  ■ 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/doc-collections/cfrl.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1,  2002, 
inadvertently  omitted  the  last  sentence  dt  10  CFR 
2.714  (d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714  (d),  please 
see  67  FR  20884;  April  29.  2002. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  virithout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wrill  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aiFter  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  v>rith 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville.  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Coimsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  BC  20555- 
0001.  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  aJso  be 
sent  to  the  attorney  for  the  licensee. 
Nontimely  fifings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 
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For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North. 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  docimients 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209. 
301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  1  (TMI-l),  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  January 
16. 2003 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  TMI-l  Technical  Specifications  to 
incorporate  changes  associated  with  the 
Cycle  15  core  reload  design  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  Technical  SpeciRcation 
limits  (Figure  2.1-1)  and  reactor  protection 
system  (RPS)  trip  setpoints  (Table  2.3-1)  are 
developed  in  accordance  with  the  methods 
and  assumptions  described  in  NRC-|Nuclear 
Regulatory  Commission)  approved 
Framatome  ANP  Topical  Reports  BAW- 
10179  P-A,  "Safety  Criteria  and  Methodology 
for  Acceptable  Cycle  Reload  Analyses"  and 
BAW-10187  P-A,  "Statistical  Core  Design  for 
B&W-IBabcock&Wilcox-l  Designed  177  FA 
Plants."  The  core  thermal-hydraulic  code 
(LYNXT)  and  CHF  (critical  heat  flux) 
correlation  (BWC)  have  been  approved  for 
use  with  these  methods  and  the  Mark-B  fuel 
type  utilized  at  TMI  Unit  1.  The  proposed 
Technical  Specification  requirements  on 
Variable  Low  Pressure  Trip  (VLPT) 


instrument  operating  conditions  (Table  3.5- 
1)  and  surveillances  (Table  4.1-1)  are 
consistent  with  the  VLPT  requirements  that 
were  last  contained  in  the  TMI  Unit  1 
Technical  Specifications  prior  to  Cycle  7. 
The  existing  flux-flow  trip  setpoint  and 
power/pump  monitor  trip  have  been  shown 
to  provide  adequate  DNB  (departure  from 
nucleate  boiling]  protection  for  Updated 
Final  Safety  Analysis  Report  (UFSAR)  DNB- 
limiting  loss  of  coolant  events. 

The  margin  retained  for  penalties  such  as 
transition  core  effects,  by  imposing  a 
Thermal  Design  Limit  of  1.40  in  all  DNB 
analyses  supporting  the  proposed  change, 
has  been  shown  to  be  sufficient  to  offset  the 
current  mixed  core  conditions  at  TMI  Unit  1, 
where  the  Mark-B12  fuel  design  with  fine 
mesh  debris  filter  is  co-resident  with  earlier, 
non-debris  filter  Mark-B  fuel  designs. 
ThereforiB  the  previous  commitment  to 
require  a  higher  minimum  RCS  [reactor 
coolant  system]  flow  (105.5%  of  design  flow 
instead  of  104.5%)  to  offset  transition  core 
penalties  is  no  longer  necessary. 

Reload  cycles  are  designed  and  operated 
with  maximum  steady-state  radial-local 
peaking  factors  that  are  bounded  by  UFSAR 
assumptions  used  to  determine  the  dose 
consequences  from  fuel  hcmdling  accidents. 

The  proposed  change  to  Technical 
Specification  3.5.2.2.a  is  only  an 
administrative  correction. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  Technical  Specification 
limits  (Figure  2.1-1)  and  reactor  protection 
system  (RPS)  U-ip  setpoints  (Table  2.3-1) 
provide  core  protection  safety  limits  and 
Variable  LoW  Pressure  Trip  setpoints 
developed  in  accordance  with  NRC-approved 
methods  and  assumptions.  The  transition 
core  penalty  resulting  from  Mark-B12  fuel 
with  fine  mesh  debris  filters  co-residing  with 
earlier,  non  debris  filter  Mark-B  fuel  has  been 
demonstrated  to  be  sufficiently  bounded  by 
the  analyses  supporting  the  proposed 
amendment.  Therefore  the  previous 
commitment  to  require  a  higher  minimum 
RCS  flow  (105.5%  of  design  flow  instead  of 
104.5%)  to  offset  transition  core  penalties  is 
no  longer  necessary.  These  changes  have 
been  evaluated  for  their  impact  on  the  design 
and  operation  of  plant  structures,  systems, 
and  components.  These  changes  do  not 
introduce  any  new  accident  precursors  and 
do  not  involve  any  alterations  to  plant 
configurations,  which  could  initiate  a  new  or 
different  kind  of  accident.  ' 


The  proposed  change  to  Technical 
Specification  3.5.2.2.a  is  only  an 
administrative  correction. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  reactor  protection  system 
(RPS)  trip  setpoints  (Table  2.3-1)  ensure  core 
protection  safety  limits  will  be  preserved 
during  power  operation.  The  proposed  safety 
limits  and  setpoints  are  developed  in 
accordance  with  NRC-approved  methods  and 
assumptions.  The  margin  retained  for 
penalties  such  as  transition  core  effects,  by 
imposing  a  Thermal  Design  Limit  of  1.40  in 
all  DNB  analyses  supporting  the  proposed 
change,  has  been  shown  to  be  sufficient  to 
offset  the  current  mixed  core  conditions  at 
TMI  Unit  1.  The  margin  available  between 
minimum  DNBR  [departure  from  nucleate 
boiling  ratio]  results  for  UFSAR  loss  of 
coolant  flow  events  and  the  Thermal  Design 
Limit  of  1.40  is  significant  and  is  similar  to 
DNB  margin  results  for  the  current  non-SCD 
[Statistical  Core  Design)  analysis. 

Reload  cycles  are  designed  and  operated 
with  maximum  steady-state  radial-local 
peaking  factors  that  are  bounded  by  UFSAR 
assumptions  used  to  determine  the  dose 
consequences  from  fuel  handling  accidents. 

The  proposed  change  to  Technical 
Specification  3.5.2.2.a  is  only  an 
administrative  correction. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen,  Jr.,  Esquire,  Vice  President, 
General  Counsel  and  Secretary,  Exelon 
Generation  Company,  LLC,  300  Exelon 
Way.  Kennett  Square,  PA  19348. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Carolina  Power  &■  Light  Company,  et  al., 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  February 
14,  2003. 
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Description  of  amendment  request: 
The  amendment  would  allow  an 
increase  in  the  maximum  decay  heat  of 
spent  fuel  stored  in  Spent  Fuel  Pools 
(SFPs)  C  and  D  from  1.0  MBTU/hr  to  7.0 
MBTU/hr  in  Technical  Specification 
5.6.3.d.  The  amendment  would  also 
increase  the  allowable  SFP  temperatures 
from  140  degrees  F  to  150  degrees  F 
under  normal  and  emergency  conditions 
other  than  a  design-basis  Loss-of- 
Coolant  Accident  (LOCA).  For  a  LOCA, 
the  maximum  allowed  SFP  temperature 
would  increase  from  150  degrees  F  to   . 
160  degrees  F, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A  written  evaluation  of  the  significant 
hazards  consideration  of  a  proposed  license 
amendment  is  required  by  10  CFR  50.92. 
Progress  Energy  Carolinas,  Inc.  (alternately 
known  as  Carolina  Power  &  Light  Company) 
has  evaluated  the  proposed  amendment  and 
determined  that  it  involves  no  significant 
hazards  consideration.  According  to  10  CFR 
50.92,  a  proposed  amendment  to  an  operating 
license  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  basis  for  this  determination  is  as 
follows: 

Proposed  Change 

The  change  involves  an  increase  in  the 
maximum  decay  heat  of  spent  fuel  stored  in 
Spent  Fuel  Pools  (SFPs)  C  and  D  fit)m  1.0 
MPTU/hr  to  7.0  MBTU/hr,  and  an  increase 
in  the  allowable  SFP  temperatures. 

Basis 

This  change  does  not  involve  a  significant 
hazards  consideration  for  the  following 
reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  , 

The  license  amendment  only  increases  the 
heat  load  from  the  Fuel  Pool  Cooling  and 
Cleanup  System  (FPCCS)  and  the  maximum 
allowable  pool  temperature.  The  changes  do 
not  modify  the  design  of  Structures,  Systems 
and  Components  (SSCs)  that  could  initiate  an 
accident.  The  FHB  [Fuel  Handling  Building] 
Emergency  Exhaust  System  mitigates  the 
consequences  of  a  fuel  handling  accident  in 
the  Fuel  Handling  Building.  This  system  has 
been  evaluated  for  the  conditions  that  would 
.  exist  with  the  higher  SFP  temperatures  and 
it  was  found  that  there  would  be  no  decrease 


in  the  charcoal  efficiency.  As  a  result,  there 
was  no  increase  in  the  doses  from  the  fuel 
handling  accident  in  the  FHB.  Therefore,  the 
change  does  not  result  in  any  increase  in  the 
probability  or  consequences  in  any  accident 
previously  analyzed. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

The  increase  in  the  SFP  decay  heat  load 
and  the  SFP  temperature  limit  does  not 
involve  new  plant  components  or 
procedures.  No  significant  impact  on  any 
postulated  accident  is  made  due  to  this 
change  since  the  required  cooling  capacity  is 
maintained  to  the  SFPs  and  the  FPCCS,  and 
the  SFPs  will  operate  within  design 
parameters. 

For  the  activation  of  SFPs  C  and  D, 
Progress  Energy  Carolinas,  Inc.  performed  a 
Probabilistic  Safety  Analysis  (PSA)  of  a  total 
loss  of  SFP  forced  cooling.  That  analysis 
concluded  that  the  probability  of  spent  fuel 
rack  uncovery  was  not  credible.  That  analysis 
remains  bounding  for  this  license 
amendment  application. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  do  not  affect  the 
design  or  operation  of  the  barriers  to  fission 
product  release  (fuel  cladding,  reactor 
coolant  system  pressure  boundary,  and 
containment  boundary).  The  change  in  the 
SFPs  C  and  D  decay  heat  load  is  bounded  by 
the  heat  load  used  in  the  analysis  of  the 
safety-related  systems  for  design  basis 
accidents.  Therefore,  there  is  no  impact  in 
the  margin  of  safety. 

Based  on  these  considerations,  the 
proposed  change  does  not  involve  a 
significant  reduction  on  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Allen  Howe. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269.  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  I,  2,  and  3. 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  February 
19,2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
5.5.10,  "Steam  Generator  (SGs)  Tube 
Surveillance  Program."  The  proposed 


amendments  would  relocate  to  TS 
5.5.21  the  TS  5.5.10  program 
requirements  that  apply  to  the  original 
SGs  and  would  provide  a  new  TS  5.5.10 
that  contains  program  requirements  that  , 
would  apply  to  the  new  SGs  when  they 
are  installed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:» 

Pursuant  to  10  CFR  50.91,  Duke  has  made 
the  determination  that  this  amendment 
request  does  not  involves  a  significant  hazard 
by  applying  the  three  standards  established 
by  the  NRC  regulations  in  10  CFR  50.92  as 
described  below. 

First  Standard 

The  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  will  revise 
Technical  Specification  (TS)  5.5.10  to  delete 
and  clarify  replacement  steam  generator  (SG) 
surveillance  requirements  applicable  to  the 
replacement  of  the  SGs  following  their 
installation.  The  proposed  amendment  does 
not  result  in  any  changes  to  the  design  or 
methods  of  operation  of  the  facility  or  any  of 
its  structures,  systems  or  components  (SSC). 
The  SG  repair  methods  that  would  be  deleted 
are  not  applicable  to  the  replacement  SGs 
due  to  the  use  of  improved  materials  and  . 
design.  Defects  found  during  future 
replacement  SG  tube  inspections  that  exceed 
the  limits  in  the  new  TS  5.5.10  will  be 
removed  from  service  by  plugging  rather  than 
being  repaired.  The  accident  analyses  and 
assumptions  made  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  Chapter  15, 
Accident  Analyses,  are  not  changed  as  a 
result  of  the  proposed  changes.  There  are  no 
changes  resulting  from  the  new  TS  5.5.10 
that  could  affect  the  function  of  preventing 
or  mitigating  any  of  these  accidents.  The 
proposed  change  does  not  increase  the 
likelihood  of  the  malfunction  of  an  SSC  that 
may  increase  the  probability  or  consequences 
of  an  accident.  The  relocated  surveillance 
requirements  for  the  cmrent  steam  generators 
will  not  cbeuige  as  a  result  of  the  proposed 
TS  changes.  Therefore,  the  proposed  change 
will  not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Second  Standard 

The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

ThiB  proposed  changes  to  the  SG  tube 
surveillance  TS  will  delete  or  modify 
surveillance  requirements  that  would 
otherwise  not  be  applicable  to  the 
replacement  steam  generators.  SG  Tubes 
found  to  exceed  the  plugging  limit  criteria  of 
TS  5.5.10  for  continued 
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service  will  be  removed  from  service  by 
plugging  rather  than  being  repaired.  The 
plugging  limit  is  unchanged  by  the  proposed 
amendment.  These  changes  will  not 
introduce  any  adverse  changes  to  the 
facilities'  design  bases  or  postulated 
accidents  resulting  from  potential  tube 
degradation.  The  proposed  amendment  does 
not  affect  the  design  of  SGs,  their  method  of 
operation,  or  primary  coolant  chemistry 
controls.  In  addition,  the  proposed 
amendment  does  not  impact  any  other  SSC. 
Surveillance  requirements  for  the  current 
SGs  will  not  change  prior  to  their  removal 
from  service  as  a  result  of  the  proposed 
changes.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

Third  Standard 

The  proposed  amendment  would  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Margin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  These  barriers  are 
unaffected  by  the  changes  proposed  in  this 
LAR.  The  steam  generator  tubes  are  an 
integral  part  of  the  reactor  coolant  pressure 
boundary.  Repairing  SG  tubes  by  previously 
approved  methods  of  sleeving  or  rerolling  are 
considered  to  be  an  equivalent  boundary  to 
plugging  a  steam  generator  tube  as  has  also 
been  previously  approved.  Therefore,  the 
margin  of  safety  is  not  reduced  by  the 
changes  proposed  in  this  license  amendment 
request. 

Conclusion 

Based  upon  the  proceeding  evaluation, 
performed  pursuant  to  10  CFR  50.92,  Duke 
Energy  Corporation  has  concluded  that 
approval  and  implementation  of  this  license 
amendment  request  at  the  Oconee  Nuclear 
Station  will  not  involve  a  significant  hazards 
consideration.  The  proposed  changes-revise 
the  steam  generator  surveillance 
requirements  to  be  consistent  with  the 
replacement  steam  generators.  Following 
implementation  of  the  changes  proposed  in 
this  license  amendment  request,  the  Oconee 
steam  generators  will  continue  to  be  operated 
in  a  safe  and  conservative  manner. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  John  A.  Nakoski. 


Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request:  January 
29,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  spent  fuel  pool  loading 
restrictions  by  redefining  the  regions, 
inserting  Metamic®  poison  panels  in  a 
portion  of  the  spent  fuel  pool,  and 
increasing  the  minimum  boron 
concentration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

Most  accident  conditions  will  not  result  in 
an  increase  in  K-effective  [Kcit)  of  the  fuel 
stored  in  the  rack.  However,  there  are 
accidents  that  can  be  postulated  to  increase 
reactivity.  For  these  accident  conditions,  the 
double  contingency  principle  of  ANS 
(American  Nuclear  Society]  N16.1-1975  is 
applied.  This  states  that  it  is  unnecessary  to 
assume  two  unlikely,  independent, 
concurrent  events  to  ensure  protection 
against  a  criticality  accident.  Therefore,  for 
accident  conditions,  the  presence  of  soluble 
boron  in  the  storage  pool  water  can  be 
assumed  as  a  realistic  initial  condition  since 
its  absence  would  be  a  second  unlikely  event. 

A  vertical  drop  accident  condition  directly 
upon  a  cell  will  cause  damage  to  the  racks 
in  the  active  fuel  region.  The  proposed  >2000 
ppm  [parts  per  million)  TS  [technical 
specification]  limit  will  insure  that  Ken  does 
not  exceed  0.95.  A  fuel  assembly  dropped  on 
top  of  the  rack  will  not  deform  the  rack 
structure  sucij  that  criticality  assumptions 
are  invalidated.  The  rack  structure  is  such 
that  [after  rack  deformation]  an  assembly 
positioned  horizontally  on  top  of  the  rack  is 
more  than  eight  inches  away  from  the  upper 
end  of  the  active  fuel  region  of  the  stored 
assemblies.  This  distance  precludes 
interaction  between  the  dropped  assembly 
and  the  stored  fuel.  An  inadvertent  drop  of 
an  assembly  between  the  outside  periphery 
of  the  rack  and  the  pool  wall  is  bounded  by 
the  worst  case  fuel  misplacement  accident 
condition  of  825  ppm.  The  distance  between 
all  the  rack  modules  and  the  pool  walls  is 
[nominally]  less  than  the  width  of  a  fuel 
assembly. 

The  fuel  assembly  misplacement  accident 
was  considered  for  all  storage  configurations. 
An  assembly  with  high  reactivity  is  assumed 
to  be  placed  in  a  storage  location  which 
requires  restricted  storage  based  on  initial  U- 
235  [Uranium-235]  loading  and  bumup.  The 
presence  of  boron  in  the  pool  water  assumed 


in  the  analysis  has  been  shown  to 
substantially  offset  the  worst  case  reactivity 
effect  of  a  misplaced  fuel  assembly  for  any 
configuration.  The  boron  requirement  of  825 
ppm  is  less  than  the  proposed  >2000  ppm 
minimum  boron  TS  limit.  Therefore,  a  five 
percent  subcriticality  margin  can  be  easily 
met  for  postulated  accidents  since  any 
reactivity  increase  will  be  much  less  than  the 
negative  worth  of  the  dis.solved  boron. 

For  fuel  storage  applications,  water  is 
present.  An  "optimum  moderation"  accident 
is  not  a  concern  in  spent  fuel  pool  storage 
racks  because  the  rack  design  prevents  the 
preferential  reduction  of  water  density 
between  the  cells  of  a  rack  (e.g.,  boiling 
between  cells). 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  will  define  a  portion 
of  the  current  Region  2  as  Region  3.  The  new 
region  will  contain  Metamic®  poison  panel 
inserts  and  will  allow  unrestricted  storage  of 
fuel  assemblies  with  various  enrichments 
and  bumup.  To  support  the  proposed 
change,  a  new  criticality  analysis  was 
performed.  The  analysis  resulted  in  new 
loading  restrictions  in  Region  1  and  Region 
2.  The  presence  of  boron  in  the  pool  water 
assumed  in  the  analysis  is  less  than  the 
proposed  ANO-2  [Arkansas  Nuclear  One, 
Unit  2]  TS  minimum  concentration  of  >2000 
ppm.  Therefore,  a  five  percent  subcriticality 
margin  can  be  easily  met  for  postulated 
accidents  since  any  reactivity  increase  will 
be  much  less  than  the  negative  worth  of  the 
dissolved  boron. 

No  new  or  different  types  of  fuel  assembly 
drop  scenarios  are  created  by  the  proposed 
change.  During  the  installation  of  the 
Metamic®  panels,  the  possible  drop  of  a 
panel  is  bounded  by  the  current  fuel 
assembly  drop  analysis.  No  new  or  different 
fuel  assembly  misplacement  accidents  will 
be  created.  Administrative  controls  currently 
exist  to'assist  in  assuring  that  fuel 
misplacement  does  not  occur. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

With  the  presence  of  a  nominal  boron 
concentration,  the  SFP  [spent  fuel  pool] 
storage  racks  are  designed  to  assure  that  fuel 
assemblies  of  less  than  or  equal  to  five  weight 
percent  U-235  enrichment  when  loaded  in 
accordance  with  the  proposed  loading 
restrictions  will  be  maintained  within  a 
subcritical  array  with  a  subcritical  margin  of 
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five  percent.  This  has  been  verified  by 
criticality  analyses. 

Credit  for  soluble  boron  in  the  SFP  water 
is  permitted  under  accident  conditions.  The 
proposed  change  that  will  allow  insertion  of 
Metamic®  poison  panels  does  not  result  in 
the  potential  of  any  new  misplacement 
scenarios.  Criticality  analyses  have  been 
performed  to  determine  the  required  boron 
concentration  that  would  ensure  that  the 
maximum  Kerr  does  not  exceed  0.95.  By 
increasing  the  minimum  boron  concentration 
to  >2000  ppm,  the  margin  of  safety  currently 
defined  by  taking  credit  for  soluble  boron 
will  be  maintained. 

The  structural  analysis  of  the  spent  fuel 
racks  along  with  the  evaluation  of  the  SFP 
structure  showed  that  the  integrity  of  these 
structures  will  be  maintained  with  the 
addition  of  the  poison  inserts.  All  structural 
requirements  were  shown  to  be  satisfied,  so 
all  the  safety  margins  were  maintained. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request: 
December  17,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  (TS)  5.5.10, 
"Ventilation  Filter  Testing  Program,"  to 
adopt  the  requirements  of  the  American 
Society  for  Testing  and  Materials 
Standard  (ASTM)  D3803-1989,- 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Carbon."  The  proposed 
TS  revisions  are  in  response  to  Nuclear 
Regulatory  Commission  (NRC)  Generic 
Letter  (GL)  99-02,  "Laboratory  Testing 
of  Nuclear-Grade  Activated  Charcoal." 
The  NRC  had  previously  published  a 
notice  of  consideration  on  December  12, 
2001  (66  FR  64292)  regarding  a  similar 
proposal  from  the  licensee  in  response 
to  GL  99-02.  However,  in  response  to  a 
request  for  additional  information  from 
the  NRC  dated  March  29,  2002,  the 
licensee  has  now  revised  its  proposed 
amendment.  In  addition  to  withdrawing 
the  prior  request  to  change  the 
maximum  control  room  ventilation 
system  (CRVS)  differential  pressure  in 
TS  S.S.lO.d,  the  proposed  amendment 


would  revise  the  TSs:  (1)  To  provide  a 
CRVS  methyl  iodide  removal  efficiency 
of  greater  than  or  equal  to  95.5%  and 
remove  the  notation  that  there  is  a  1- 
inch  charcoal  bed  depth;  (2)  to  allow  for 
the  continued  use  of  the  existing  CRVS 
through  Refueling  Outage  13.  in  order  to 
design,  fabricate,  and  install  a  2-inch 
charcoal  filter  bed;  (3)  to  add  a  note  in 
the  TS  requiring  a  demonstration  of 
charcoal  efficiency  of  93%  when 
changing  the  charcoal  in  the  existing 
CRVS  bed  prior  to  any  fuel  movement 
in  the  upcoming  Refueling  Outage  12 
and  every  6  months  thereafter  until  the 
new-beds  are  installed.  The  proposed 
amendment  also  seeks  an  exception 
from  the  factor  of  safety  of  two  for  the 
Containment  Fan  Cooler  Units  due  to 
the  plant's  design. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required^by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  proposed  license 
amendment  adopts  the  new  test  method  and 
acceptance  criteria  of  ASTM  D3803-1989  for 
activated  charcoal  filters.  The  changes 
require  laboratory  performance  testing  of 
adsorber  carbon  that  yields  a  more  accurate 
result  than  the  testing  currently  required  by 
the  TS.  The  proposed  change  to  delete  non- 
conservative  TS  requirements  for  testing  of 
adsorber  carbon  is  not  a  plant  accident 
initiator  as  described  in  the  Final  Safety 
Analysis  Report  (FSAR).  The  proposed 
amendment  does  not  change  the  function  of 
any  structure,  system  or  component  (SSC). 
The  function  of  the  ventilation  systems  is 
filtration  of  radiological  releases  during 
postulated  accidents.  The  proposed  changes 
will  provide  greater  assurance  that  this 
functioA  is  provided.  The  revised  TS 
requirements  are  for  laboratory  tests  that  are 
currently  in  place  to  address  Generic  Letter 
99-02,  with  one  exception  to  the  safety  factor 
of  2,  and  accommodate  the  change  of  the 
Control  Room  Ventilation  System  (CRVS) 
charcoal  beds  to  two  inches.  The  change  only 
affects  the  TS  testing  requirements  since  the 
modification  to  the  CRVS  will  be 
accomplished  separately  from  the  TS  change. 
The  TS  changes  will  not  result  in  any 
chai'ges  to  the  efficiency  assumed  in  accident 
analysis.  The  changes  do  not  alter,  degrade 
or  prevent  actions  described  or  assumed  in 
an  accident  described  in  the  FSAR. 
Therefore,  the  proposed  amendment  does  not 
change  the  possibility  of  an  accident 
previously  evaluated  or  significantly  increase 
the  consequences  of  an  accident  previously 
evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 


Response:  The  proposed  license 
amendment  adopts  the  new  test  method  and 
acceptance  criteria  of  ASTM  D3803-1989  for 
activated  charcoal  filters.  The  change  does 
not  involve  any  modifications  to  the  plant 
but  will  accommodate  the  planned 
modification  of  the  CRVS  to  change  the 
charcoal  beds  frtjm  1  inch  to  2  inches.  The 
change  will  not  require  changes  to  how  the 
plant  is  operated  nor  will  it  affect  the 
operation  of  the  plant.  The  changes  require 
laboratory  performance  testing  of  adsorber 
carbon  that  yields  a  more  accurate  result  than 
the  testing  currently  required  by  the  TS.  The 
proposed  changes  to  delete  non-conservative 
TS  requirements  for  testing  of  adsorber 
carbon  is  not  a  plant  accident  initiator  as 
described  in  the  Final  Safety  Analysis  Report 
(FSAR).  The  proposed  amendment  does  not 
change  the  function  of  any  structure,  system 
or  component  (SSC).  The  function  of  the 
ventilation  systems  is  filtration  of 
radiological  releases  during  postulated 
accidents.  The  proposed  changes  will 
provide  greater  assurance  that  this  function 
is  provided.  The  revised  TS  requirements  are 
for  laboratory  tests  that  are  currently  in  place 
to  address  Generic  Letter  99-02,  with  one 
exception  to  the  safety  factor  of  2,  and 
accommodate  the  change  of  the  Control 
Room  Ventilation  System  (CRVS)  charcoal 
beds  to  two  inches.  The  change  only  affects 
the  TS  testing  requirements  since  the 
modification  to  the  CRVS  will  be 
accomplished  separately  from  the  TS  change. 
The  TS  changes  will  not  result  in  any 
changes  to  the  efficiency  assumed  in  accident 
analysis.  The  changes  do  not  alter,  degrade 
or  prevent  actions  described  or  assumed  in 
an  accident  described  in  the  FSAR. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind,  of  accident  from  any  accident 
previously  evaluated. 

(3)  Does  the  proposed  license  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  The  proposed  license 
amendment  adopts  the  new  test  method  and 
acceptance  criteria  of  ASTM  D3803-1989  for 
activated  charcoal  filters.  The  proposed 
license  amendment  does  not  reduce  the 
margin  of  safety  but  enhances  it  by  requiring 
more  accurate  testing.  The  proposed  test 
change  will  require  the  use  of  a  current  and 
improved  ASTM  standard  to  ensure  that  the 
carbon  ability  to  adsorb  radioactive  material 
will  remain  at  or  above  the  capability 
credited  in  our  accident  analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Counsel,  Entergy 
Nuclear  Operations,  Inc.,  440  Hamilton 
Avenue,  White  Plains,  NY  10601. 

NRC  Section  Chief:  Richard  J.  Laufw. 
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Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293.  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  January 
23,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Pilgrim  Nuclear  Power 
Station  Technical  Specification  (TS) 
requirements  for  the  Emergency  Core 
Cooling  System  (ECCS)  during 
shutdown  conditions.  The  proposed 
amendment  would  change  the  Core 
Spray  and  Low  Pressure  Coolant 
Injection  System's  TS  requirements  to 
be  applicable  during  the  Run,  Startup, 
and  Hot  Shutdown  Modes.  The 
proposed  change  would  also  modify  the 
High  Drywell  Pressure  Instnunentation 
TSs  to  require  the  instrumentation  to  be 
Operable  during  the  Run,  Startup  and 
Hot  Shutdown  Modes.  The  proposed 
change  would  also  remove  unnecessary 
TS  requirements  based  on  the  plant's 
operating  Mode.  Other  proposed 
changes  are  administrative  in  natiire. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1.  Does  the  proposed  change  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  involves 
modifications  to  the  TS  operability 
requirements  for  the  ECCS  during  shutdown 
conditions.  The  ECCS  is  designed  to  mitigate 
the  release  of  radioactive  materials  to  the 
environment  following  a  Lx>ss  of  Coolant 
Accident  (LOCA).  The  modifications  remove 
certain  ECCS  TS  requirements  during 
shutdown  conditions  and  includes  additional 
requirements  for  the  Cold  Shutdown  or 
Refuel  Modes  when  the  availability  of  the 
ECCS  is  most  likely  to  be  needed.  The 
additional  requirements  are  more  restrictive 
and  are  proposed  to  reduce  the  probability  or 
consequences  of  potential  accidents.  The 
requirements  proposed  to  be  removed  are 
unnecessary  due  to  the  associated  plant 
cpnditions  and  other  changes  are 
administrative  in  nature.  No  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  has  been  identified  for 
these  changes.  The  ECCS  is  not  an  initiator 
of  any  accidents  previously  evaluated  and 
the  proposed  change  does  not  increase  the 
amount  of  radioactive  materials  available  to 
be  released  for  a  previously  evaluated 
accident.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
protiability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated? 

The  proposed  change  involves 
modiFications  to  the  TS  operability 
requirements  for  the  ECCS  during  shutdown 
conditions.  The  modifications  remove 
unnecessary  ECCS  TS  requirements  during 
shutdown  conditions  and  includes  additional 
requirements  for  the  Cold  Shutdown  or 
Refuel  Modes  when  the  availability  of  the 
ECCS  is  most  likely  to  be  needed.  In 
addition,  the  proposed  change  makes 
administrative  changes.  The  proposed  change 
does  not  involve  any  physical  alteration  of 
ECCS  equipment  and  does  not  create  a  new 
mode  of  system  operation.  In  addition,  no 
new  or  different  types  of  ECCS  equipment 
will  be  installed  as  a  result  of  the  proposed 
change.  The  proposed  change  will  allow  the 
installation  of  modifications  on  the  reference 
and  variable  legs  of  the  instrument  racks  that 
support  the  ECCS  and  Feedwater  level 
instrumentation.  No  other  types  of  accidents 
or  accident  initiators  associated  with  the 
proposed  change  or  modiflcations  have  been 
identified.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  ECCS  is  designed  to  mitigate  the 
release  of  radioactive  materials  to  the 
environment  following  a  LOCA.  The  long- 
term  cooling  analysis  following  a  design 
basis  LCXZA  demonstrates  that  only  one  low- 
pressure  ECCS  injection/spray  subsystem  is 
required,  post  LOCA,  to  maintain  adequate 
reactor  vessel  water  level.  The  proposed 
change  includes  an  additional  requirement 
that  two  low-pressure  injection/spray 
subsystems  be  Operable  for  the  Cold 
Shutdown  or  Refuel  Modes.  The 
requirements  proposed  to  be  removed  are 
unnecessary  due  to  the  associated  plant 
conditions  and  other  proposed  changes  are 
administrative  in  natiu-e.  No  scenario  has 
been  identified  that,  as  a  result  of  the 
proposed  change,  would  create  a  single 
component  failure  which  prevents  the 
automatic  initiation  of  the  ECCS.  The 
proposed  change  will  not  modify  the  method 
by  which  any  safety-related  system  perforihs 
its  function  and  ECCS  operation  and  testing 
will  remain  consistent  with  current  safety 
analysis  assumptions.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  J.  M.  Fulton, 
Esquire,  Assistant  General  Counsel, 
Pilgrim  Nuclear  Power  Station,  600 
Rocky  Hill  Road,  Plymouth, 
Massachusetts  02360-5599. 

NRC  Section  Chief:  James  W.  Clifford. 


Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  amendment  request: 
December  20,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
remove  technical  specification  ' 
requirements  for  reactor  protection 
system  Function  5,  main  steam  isolation 
valve  closure,  and  Function  10,  turbine 
condenser  vacuum  low,  when  in 
startup. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

.  1 .  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the  Dresden 
Nuclear  Power  Station  (DNPS)  Units  2  and  3 
Technical  Specifications  (TS)  revise  the 
applicability  of  TS  3.3.1.1,  "Reactor 
Protection  System  (RPS)  Instrumentation," 
Function  5  (i.e.,  Main  Steam  Isolation 
Valve — Closure]  and  Function  10  (i.e., 
Turbine  Condenser  Vacuum — Low)  to 
eliminate  the  requirement  for  these  functions 
to  be  operable  while  in  Mode  2  with  reactor 
pressure  >600  psig.  The  proposed  changes 
also  delete  Required  Action  F.2  of  TS  3.3.1.1 
to  align  with  the  revised  applicability  for 
Functions  5  and  10. 

TS  requirements  that  govern  operability  or 
routine  testing  of  plant  instruments  are  not 
assumed  to  be  initiators  of  any  analyzed 
event  because  these  instruments  are  intended 
to  prevent,  detect,  or  mitigate  accidents. 
Therefore,  these  proposed  changes  will  not 
involve  an  increase  in  the  probability  of  an 
accident  previously  evaluated. 

Additionally,  these  proposed  changes  will 
not  increase  the  consequences  of  an  accident 
previously  evaluated  because  the  proposed 
changes  do  not  adversely  impact  structures, 
systems,  or  components.  These  changes  will 
not  alter  the  operation  of  equipment  assumed 
to  be  available  for  the  mitigation  of  accidents 
or  transients  by  the  plant  safety  analysis. 
Functions  5  and  10  are  currently  required  in 
Mode  2  with  reactor  pressure  ^600  psig  to 
ensure  that  the  reactor  is  shut  down  to 
prevent  an  overpressurization  transient  due 
to  closure  of  main  steam  isolation  valves  or 
turbine  stop  valves.  The  existing  scram  logic 
is  the  result  of  experience  gained  during  the 
startup  of  an  early  vintage  boiling  water 
reactor  in  1966  when  operators  had  difficulty 
controlling  reactor  power  above 
approximately  600  psig  ^yithout  pressure 
control.  Experience  on  later  plant  startups 
indicates  that  the  early  experience  may  not 
be  inherent  to  the  boiling  water  reactor 
design.  As  such.  General  Electric 
subsequently  recommended  that  the  scram 
requirement  be  eliminated.  In  Mode  2,  the 
heat  generation  rate  is  low  enough  so  that  the 
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other  diverse  RPS  functions  provide 
sufficient  protection  from  an 
overpressurization  transient.  Furthermore, 
there  will  be  no  change  in  the  types  or 
significant  increase  in  the  amounts  of  any 
effluents  released  offsite. 

For  these  reasons,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  revise  the 
applicability  for  Functions  5  and  10  of  TS 
3.3.1.1.  The  RPS  is  not  an  initiator  of  any 
accident.  Rather,  the  RPS  is  designed  to 
initiate  a  reactor  scram  when  one  or  more 
monitored  parameters  exceed  their  specified 
limits  to  preserve  the  integrity  of  the  fuel 
cladding  and  the  reactor  coolant  pressure 
boundary  and  minimize  the  energy  that  must 
be  absorbed  following  an  accident.  The 
proposed  changes  do  not  alter  the 
applicability  for  RPS  functions  during  plant 
conditions  in  which  an  overpressurization 
transient  is  assumed  to  occur.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Margins  of  safety  are  established  in  the 
design  of  components,  the  configuration  of 
components  to  meet  certain  performance 
parameters,  and  in  the  establishment  of 
setpoints  to  initiate  alarms  and  actions.  The 
proposed  changes  revise  the  applicability  for 
Functions  5  and  10  of  TS  3.3.1.1.  The 
proposed  changes  do  not  alter  the 
applicability  for  RPS  functions  during  plant 
conditions  in  which  an  overpressurization 
transient  is  assumed  to  occur.  In  addition, 
the  proposed  changes  do  not  affect  the 
probability  of  failure  or  availability  of  the 
affected  instrumentation.  Furthermore,  the 
proposed  changes  will  reduce  the  probability 
of  test-induced  plant  transients  and 
equipment  failures.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
CuUen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.  Docket  No.  50-412, 
Beaver  Valley  Power  Station,  Unit  2, 
Beaver  County,  Pennsylvania 

Date  of  amendment  request:  February 
4,  2003. 


Description  of  amendment  request: 
The  proposed  amendment  would  extend 
the  surveillance  interval  of  the  slave 
relay  in  the  Engineered  Safety  Feature 
Actuation  System  instrumentation  from 
92  days  to  12  months.  The  proposed 
amendment  includes  changes  to 
surveillance  requirement  (SR)  4.3.2.1.1 
and  the  related  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No.  The  proposed  change  to  the 
slave  relay  test  interval  reduces  the  potential 
for  spurious  actuation  of  equipment,  and 
therefore  does  not  increase  the  probability  of 
any  accident  previously  analyzed.  The 
proposed  change  to  the  slave  relay  test 
interval  does  not  change  the  response  of  the 
unit  to  any  accidents  and  has  an  insignificsnt 
impact  on  the  reliability  of  the  engineered 
safety  feature  actuation  system  (ESFAS) 
signals.  The  ESFAS  will  remain  highly 
reliable  and  the  proposed  change  will  not 
result  in  a  significant  increase  in  the  risk  of 
plant  operation.  This  is  demonstrated  by 
showing  that  the  impact  on  plant  safety  as 
measured  by  the  change  in  core  damage 
frequency  (CDF)  is  less  than  l.OE-06  per  year 
and  the  change  in  large  early  release 
frequency  (LERF)  is  less  than  l.OE-07  per 
year.  The  change  meets  the  acceptance 
criteria  in  Regulatory  Guide  1.174.  Therefore, 
since  the  ESFAS  will  continue  to  perform  its 
function  with  high  reliability  as  originally 
assumed,  and  the  increase  in  risk  as 
measured  by  the  change  in  CDF  and  LERF  is 
within  the  acceptance  criteria  of  existing 
regulatory  guidance,  there  will  not  be  a 
significant  increase  in  the  consequences  of 
any  accidents. 

The  proposed  change  does  not  adversely 
affect  accident  iniiiators  or  precursors  nor 
alter  the  design  assumptions,  conditions,  or 
configuration  of  the  facility  or  the  manner  in 
which  the  unit  is  operated  and  maintained. 
The  proposed  change  does  not  alter  or 
prevent  the  ability  of  structures,  systems,  and 
components  (SSCs)  from  performing  their 
intended  function  to  mitigate  the 
consequences  of  an  initiating  event  within 
the  assumed  acceptance  limits.  The  proposed 
change  does  not  affect  the  source  term, 
containment  isolation,  or  radiological  release 
assumptions-used  in  evaluating  the 
radiological  consequences  of  an  accident 
previously  evaluated.  Further,  the  proposed 
change  does  not  increase  the  types  or 
amounts  of  radioactive  effluent  that  may  be 
released  offsite,  nor  significantly  increase 
individual  or  cumulative  occupational/ 
public  radiation  exposures.  The  proposed 
change  is  consistent  with  the  safety  analysis 
assumptions  and  resultant  consequences. 

•  Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 


protiability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No.  The  proposed  change  does 
not  result  in  a  change  in  the  manner  in  which 
the  EFSAS  provides  unit  protection.  The 
EFSAS  will  continue  to  have  the  same 
setpoints  after  the  proposed  change  is 
implemented.  There  are  no  design  changes 
associated  with  the  proposed  change.  The 
change  to  the  slave  relay  test  interval  does 
not  change  any  existing  accident  scenarios, 
nor  create  any  new  or  different  accident 
scenarios. 

The  change  does  not  involve  a  physical 
alteration  to  the  unit  [i.e..  no  new  or  different 
type  of  equipment  will  be  installed)  or  a 
change  in  the  methods  governing  normal 
plant  operation.  In  addition,  the  change  does 
not  impose  any  new  or  different 
requirements  or  eliminate  any  existing 
requirements.  The  change  does  not  alter 
assumptions  made  in  the  safety  analysis.  The 
proposed  change  is  consistent  with  the  safety 
analysis  assumptions  and  current  »uiit 
operating  practice. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  ftx»m  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No.  The  proposed  change  does 
not  alter  the  manner  in  which  safety  limits, 
limiting  safety  system  settings  or  limiting 
conditions  for  operation  are  determined.  The 
safety  analysis  acceptance  criteria  are  not 
impacted  by  this  change.  Redundant  ESFAS 
trains  are  maintained,  and  diversity  with 
regard  to  the  signals  that  provide  engineered 
safety  features  actuation  is  also  maintained. 
All  signals  credited  as  primary  or  secondary, 
and  all  operator  actions  credited  in  the 
accident  analysis  will  remain  the  same.  The 
proposed  change  will  not  result  in  unit 
operation  in  a  configuration  outside  the 
design  basis.  The  calculated  impact  on  risk 
is  insignificant  and  meets  the  acceptance 
criteria  contained  in  Regulator)'  Guide  1.174. 
The  proposed  slave  relay  test  interval  change 
will  result  in  a  reduced  potential  for  spurious 
equipment  actuations  associated  with  testing. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  76 
South  Main  Street,  Akron,  OH  44308. 

NRC  Section  Chief:  Richard  J.  Laufer. 
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FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  amendment  request:  June  10. 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  h-om 
the  current  limit  of  "*  *   *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*   *  * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  wDuld  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14.  2001  (66  FR  32400). 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
June  10,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Signiflcant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  conHdence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 


in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Signiflcant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
signiflcant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  veriflcation 
that  the  LCO  [Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the" missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confldence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  Involve  a 
signiflcant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussiqn  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  signiflcant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c}  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney.  FirstEnergy 
Corporation.  76  South  Main  Street. 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  amendment  request:  February 
28,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specifications 
(TSs)  to  relocate  the  numerical  values 
and  curves  for  the  pressure  and 
temperature  (P/T)  limits  for  the  reactor 
coolant  system  (RCS).  The  numerical 
values  and  ciuves  would  be  relocated 
fixjm  the  TS  to  a  licensee-controlled 
document,  the  Pressure  and 
Temperature  Limits  Report  (PTLR) 
pursuant  to  Nuclear  Regulatory 
Conunission  (NRC)  Generic  Letter  (GL) 
96-03,  "Relocation  of  the  Pressure 
Temperature  Limit  Curves  and  Low 
Temperature  Overpressure  Protection 
System  Limits,"  dated  January  31, 1996, 
as  modified  by  NRC  Improved  Standard 
TS.  TS  Task  Force  (TSTF)  change 
package  number  419,  Revision  0. 
Specifically,  a  definition  for  the  PTLR 
would  be  added  to  TS  1.0, 
"Definitions;"  administrative  controls 
for  the  generation  and  reporting 
requirements  associated  with  the  PTLR 
would  be  added  to  TS  5.6, 
"Administrative  Controls — Reporting 
Requirements;  "  TSs  3.4.9  and  4.4.9 
would  be  modified  by  removing  the 
numerical  values  and  curve  (Figure 
3.4.9-1)  for  the  various  P/T  limits 
(which  the  licensee  has  updated  using 
an  NRC-approved  methodology)  and 
replacing  them  with  a  reference  to  the 
PTLR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  P/T  limits  are  not  derived  from  Design 
Basis  Accident  (DBA)  analyses.  They  are 
prescribed  by  the  ASME  (American  Society 
of  Mechanical  Engineers  Boiler  and  Pressure 
Vessel]  Code  and  10  CFR  [Part]  50 
Appendilces]  C  and  H  as  restrictions  on 
normal  operation  to  avoid  encountering 


jiressure,  temperature,  and  temperature  rate 
of  change  conditions  that  might  cause 
undetected  flaws  to  propagate  and  cause  non- 
ductile  failure  of  the  reactor  coolant  pressure 
boundary.  Thus,  they  ensure  that  an  accident 
precursor  is  not  likely.  Hence,  they  are 
included  in  the  TS  as  satisfying  Criterion  2 
of  10  CFR  50.36(c)(2)(ii).  The  relocation  of 
t  the  numerical  value  of  these  limits  to  a 
licensee-controlled  document  does  not 
remove  the  existing  TS  requirement  that  the 
limits  be  met.  The  new  TS  administrative 
controls  for  the  PTLR  will  ensure  that  only 
NRC-approved  methods  are  used  to  calculate 
the  actual  limits  to  l>e  applied.  Thus,  this 
relocation  will  not  increase  the  probability  of 
any  accident  previously  evaluated. 

The  proposed  changes  do  not  alter  the 
design  assumptions,  conditions,  or 
configuration  of  the  facility  or  the  manner  in 
which  the  facility  is  operated  or  maintained. 
The  proposed  changes  will  not  affect  any 
other  System,  Structure  or  Component  (SSC) 
designed  for  the  mitigation  of  previously 
analyzed  events.  The  proposed  changes  do 
not  affect  the  source  term,  containment 
isolation,  or  radiological  release  assumptions 
used  in  evaluating  the  radiological 
consequences  of  any  accident  previously 
evaluated.  Thus,  the  proposed  relocation  of 
the  existing  numerical  values  and  the 
updated  figure  for  the  RCS  P/T  limits  based 
upon  an  NRC-approved  methodology,  to  a 
licensee-controlled  document  (i.e.,  the 
PTLR),  with  all  the  requisite  TS  restrictions 
placed  upon  it  by  NRC  Generic  Letter  96-03. 
as  modified  by  TSTF-419,  Rev.  0,  will  not 
increase  the  consequences  of  any  previously 
evaluated  accident. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (i.e.,  no  new 
or  different  type  of  equipment  will  be 
installed)  or  a  change  in  the  methods 
governing  normal  plant  operation.  In 
addition,  the  changes  do  not  impose  any  new 
or  different  requirements  or  eliminate  any 
existing  requirements.  The  changes  do  not 
alter  assumptions  made  in  the  safety 
analysis.  The  proposed  changes  are 
consistent  with  the  safety  analysis 
assumptions  and  current  plant  operating 
practice.  We  are  merely  requesting  to  move 
the  existing  numerical  values  and  the 
updated  figure  for  the  RCS  P/T  limits  based 
upon  an  NRC-approved  methodology,  from 
the  TS  to  a  licensee-controlled  document 
{i.e.,  the  PTLR),  with  all  the  requisite  TS 
restrictions  placed  upon  it  by  NRC  Generic 
Letter  96-03,  as  modified  by  TSTF-^19,  Rev. 
0. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  do  not  alter  the 
manner  in  which  Safety  Limits,  Limiting 
Safety  System  Settings  or  Limiting 
Conditions  for  Operation  are  determined. 
The  setpoints  at  which  protective  actions  are 


initiated  are  not  altered  by  the  proposed 
changes.  Sufficient  equipment  remains 
available  to  actuate  upon  demand  for  the 
purpose  of  mitigating  an  analyzed  event.  We 
are  merely  requesting  to  move  the  existing 
numerical  values  and  the  updated  figure  for 
the  RCS  P/T  limits  based  upon  an  NRC- 
approved  methodology,  from  the  TS  to  a 
licensee-controlled  document  (i.e.,  the 
PTLR),  with  all  the  requisite  TS  restrictions 
placed  upon  it  by  NRC  Generic  Letter  96-03, 
as  modified  by  TSTF-419,  Rev.  0.  Thus,  the 
proposed  changes  will  not  significantly 
reduce  any  margin  of  safety  that  currently 
exists. 

Based  upon  the  above,  NMC  [Nuclear 
Management  Company]  has  determined  that 
the  proposed  amendment  will  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Alvin 
Gutterman,  Morgan  Lewis.  1111 
Pennsylvania  Avenue  NW  Washington, 
DC  20004. 

NRC  Section  Chief:  L.  Raghavan. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  January 
27,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
administrative  and  editorial  changes  to 
the  Fort  Calhoun  Station  (FCS) 
Technical  Specifications  (TS)  1.3  Basis 
(1);  2.7(l)a;  2.7(l)b;  2.7(l)d;  2.7(l)i;  2.7 
Basis;  3.0.2;  Table  3-5,  Item  ll;and 
3.5(3)ii.  The  proposed  changes  consist 
primarily  of  editorial  and  typographical 
changes  or  corrections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  ^ 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  correction  of  typographical  errors  and 
clarification  of  specifications  is  not  an 
initiator  of  any  previously  evaluated 
accident.  The  frequency  or  periodicity  of 
performance  of  those  surveillances  affected 
by  this  change  are  not  an  initiator  of  any 
previously  evaluated  accident.  The  proposed 
changes  will  not  prevent  safety  systems  from 
performing  their  accident  mitigation  function 
as  assumed  in  the  safety  analysis. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 


consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  only  affects  the 
technical  specifications  and  does  not  involve 
a  physical  change  to  the  plant.  Modifications 
will  not  be  made  to  existing  components  nor 
will  any  new  or  different  types  of  equipment 
be  installed.  The  proposed  change  corrects 
typographical  errors,  provides  clarification  as 
to  applicable  equipment  and  modifies  the 
frequency  of  surveillances  performed  once 
per  shift  from  8  hours  to  12  hours.  This 
change  will  not  alter  assumptions  made  in 
safety  analysis  and  licensing  bases. 

Therefore,  this  change  does  not  create-the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  corrects 
typographical  errors,  provides  clarification  as 
to  applicable  equipment,  and  modifies  the 
frequency  of  surveillances  performed  once 
per  shift  from  8  hours  to  12  hours.  The 
decrease  in  frequency  or  periodicity  of 
performance  of  these  surveillances  will  also 
permit  more  efficient  and  more  safely 
managed  plant  operations  and  can  help 
reduce  the  risk  associated  with  changing 
plant  equipment  or  operating  modes  in  order 
to  obtain  some  of  these  readings. 

Therefore,  this  technical  specification 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  January 
27,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  allowance  to  perform  the 
surveillance  test  of  Table  3-2,  Item  20 
(Recirculation  Actuation  Logic  Channel 
Functional  Test)  under  administrative 
controls,  while  components  in  excess  of 
those  allowed  by  Conditions  a,  b,  d,  and 
e  of  Technical  Specification  2.3(2)  are 
inoperable  provided  they  are  returned  to 
operable  status  within  one  hour.  This 
allowance  was  granted  in  Amendment 
No.  206  issued  April  19,  2002,  on  an 
exigent  basis  and  applies  only  for  the 
remainder  of  the  current  cycle.  Omaha 
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Public  Power  District  committed  to 
submit  a  permanent  resolution  to  this 
allowance  and  this  license  amendment 
request  constitutes  this  permanent 
resolution. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Deleting  the  requirement  to  perform  the 
quarterly  surveillanc:e  test  of  Table  3-2,  Hem 
20  (Recirculation  Actuation  Logic  Channel  ♦ 
Functional  Test)  under  administrative 
controls  is  acceptable  since  the  performance 
of  the  recirculation  actuation  logic  channel 
functional  test  is  not  identified  as  the 
initiator  of  any  analyzed  event.  The  proposed 
change  will  still  require  that  the  surveillance 
test  be  performed  and  the  required  ECCS 
(emergency  core  cooling  system)  systems  to 
be  available.  This  change  will  not  alter 
assumptions  relative  to  the  mitigation  of  an 
accident  or  transient  event.  The  performance 
of  this  activity  has  no  effect  on  any  accident 
scenario.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  change  only  removes  a  short  term 
allowance  to  utilize  administrative  controls 
in  the  performance  of  the  recirculation 
actuation  logic  channel  functional  test.  These 
proposed  changes  do  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or 
change  the  methods  governing  plant 
operation.  The  proposed  change  does  not 
involve  any  physical  changes  to  plant 
systems,  structures  or  components  (SSCs)  or 
the  manner  in  which  these  SSCs  are 
operated,  maintained,  modified  or  inspected. 
Therefore,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  minimum  numt>ers  of  ECCS 
components  required  by  the  PCS  (Fort 
Calhoun  Station)  accident  analyses  will 
remain  available.  The  proposed  change  to 
delete  the  short  term  allowance  to  utilize 
administrative  controls  in  the  performance  of 
the  recirculation  actuation  logic  channel 
functional  test  will  not  significantly  impact 
the  availability  or  reliability  of  the  plant's 
systems  or  their  ability  to  respond  to  plant 
transients  and  accidents.  The  performance  of 
this  activity  has  no  effect  on  any  accident 
scenario.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss.  Esq.,  Winston  &  Strawn,  1400  L 
Street,  NW..  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County.  Nebraska 

Date  of  amendment  request:  January 
27,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
authorize  the  revision  of  the  Fort 
Calhoun  Station,  Unit  No.  1  Updated 
Safety  Analysis  Report  (USAR).  Section 
14.16  and  Figures  14.16-1  through 
14.16-4  of  the  USAR  will  be  revised  to 
reflect  the  use  of  the  GOTHIC,  version 
7.0,  computer  code  and  the  results 
associated  with  the  updated 
containment  pressure  analyses  for  a 
loss-of-coolant  accident  and  main  steam 
line  break.  In  addition,  GOTHIC  will  be 
used  for  the  analysis  of  future  plant 
upgrades  associated  with  containment 
response  and  will  be  maintained 
consistent  with  pther  NRC-approved 
Omaha  Public  Power  District 
methodologies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  will  not  increase  the 
probability  or  consequence  of  any  accident 
based  on  the  following: 

The  proposed  changes  to  Section  14.16  of 
the  Updated  Safety  Analysis  Report  (USAR) 
and  replacements  for  Figures  14.16-1 
through  14.16—4  is  required  due  to  using 
GOTHIC,  version  7.0  and  the  updated 
containment  pressure  analyses. 
Demonstrating  that  containment  pressure  is 
maintained  less  than  the  containment  design 
pressure  is  required  by  Fort  Calhoun  Station 
(PCS)  design  basis.  Additionally,  the  analyses 
credit  all  modes  of  heat  transfer  defined  by 
Reference  10.5.  Therefore,  the  updated 
containment  pressure  analyses  using 
GOTHIC,  version  7.0  is  in  compliance  with 
PCS  design  basis.  Chaiiges  to  the 
containment  pressure  analyses  for  either  a 
loss-of-coolant  accident  or  main  steam  line 
break  will  be  controlled  by  10  CFR  50.59. 


Therefore,  the  probability  or  consequence  of 
any  accident  is  not  increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  revision  does  not  change  any 
equipment  required  to  mitigate  the 
consequences  of  an  accident.  The  continued 
use  of  the  same  USAR  administrative 
controls  prevents  the  possibility  of  a  new  or 
different  kind  of  accident.  Since  the 
proposed  changes  do  not  involve  the 
addition  or  modification  of  equipment  nor 
alter  the  design  of  plant  systems,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  changes  proposed  do  not 
change  how  design  basis  accident  events  are 
postulated  nor  do  the  changes  themselves 
initiate  a  new  kind  of  accident  or  failure 
mode  with  a  unique  set  of  conditions 
(proposed  administrative  controls). 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  use  of  GOTHIC,  version  7.0  is  in 
compliance  with  PCS  design  basis. 
Additionally,  GOTHIC  has  been 
benchmarked  to  the  current  analysis  of     - 
record  for  a  loss-of-coolant  accident  and 
main  steam  line  break  using  the  NRC 
approved  computer  code  CONTRANS.  These 
benchmark  models  demonstrate  that  GOTHIC 
provides  similar  results  to  CONTRANS. 
Future  updates  of  the  containment  pressure 
analyses  will  be  conducted  under  the  10  CFR 
50.59  process.  The  analyses  will  credit  all 
available  modes  of  heat  transfer  defined  by 
Reference  10.5.  Additionally,  the  main  steam 
line  break  containment  evaluation  model 
considers  the  leakage  past  the  broken  steam 
generator  main  feed  isolation  valve  of  2.45% 
of  full  power  flow  or  approximately  195  gpm. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  to  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request:  January 
27,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  (TS)  2.1.6.  3.2 
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(Table  3-5),  and  5.9.1c.  For  TS  2.1.6(1). 
Omaha  Public  Power  District  (OPPD) 
has  proposed  to  increase  the  "as-found" 
pressurizer  safety  valve  (PSV)  lift  setting 
tolerance  band  of  ±1%  to  -^l%/-3%  to 
allow  for  normal  setpoint  variance  for 
Modes  1  and  2.  The  Basis  of  TS  2.1.6 
will  be  revised  to  clarify  that  the  PSVs 
are  still  operable  and  capable  of 
performing  their  safety  function  v^rith 
the  wider  tolerance  band.  The 
remaining  revisions  to  TS  2.1.6  are 
administrative  in  nature  to  change 
defined  terms  to  upper  case  text.  OPPD 
has  also  proposed  to  revise  (1)  item  3  in 
Table  3-5  of  TS  3.2  to  require  an  "as- 
left"  PSV  lift  setting  tolerance  band  of 
±1%,  and  (2)  TS  5.9.1c  to  remove  the 
requirement  to  provide  a  statement  in 
the  Monthly  Operating  Report  (MOR) 
concerning  failures  or  challenges  to 
power  operated  relief  valves  (PORV)  or 
safety  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  protwbility  or 
consequences  of  an  accident  previously 
evaluated. 

The  design  basis  event  for  RCS  over- 
pressure protection  is  the  Loss  of  Load 
accident.  The  Loss  of  Load  event  was 
previously  evaluated  assuming  the  PSVs  lift 
up  to  6%  above  their  setpoint.  While  the 
proposed  amendment  widens  the  tolerance 
band  for  installed  PSVs,  only  the  lower  end 
of  tbe  band  is  changed;  therefore,  there  is  no 
adverse  affect  on  the  over-pressure  protection 
analysis. 

The  proposed  amendment  does  not  change 
the  tolerance  band  currently  required  at  tbe 
conclusion  of  PSV  surveillance  testing  each 
refueling  outage.  As  with  the  current 
specification,  the  PSVs  will  continue  to  be 
set  to  within  a  tolerance  band  of  ±  1%  using 
ASME  Code  test  methods.  As  a  result,  the 
anticipated  performance  of  the  valves  over 
the  course  of  the  subsequent  operating  cycle 
is  not  changed.  In  other  words,  the  potential 
for  setpoint  variance  exists  regardless  of 
whether  the  TSs  are  changed.  Tbe  PSVs  will 
begin  each  operating  cycle  after  having  been 
set  to  open  within  a  lift  setting  tolerance 
band  of  ±  1%.  Therefore,  the  probability  or 
consequences  of  potential  setpoint  variance 
during  an  operating  cycle  does  not  change. 
The  remaining  changes  provide  supporting 
statements  for  the  wider  PSV  lift  setting 
tolerance  tjand  in  the  Basis  of  TS  2.1.6,  are 
administrative  in  nature,  or  are  in  accordance 
with  GL  97-02. 

The  changes  in  the  case  of  the  defined 
terms  and  elimination  of  the  TS  5.9.1c 


Monthly  Operating  Report  concerning 
failures  or  challenges  to  PORVs  or  safety 
valves  are  administrative  changes  which  do 
not  affect  the  initiator  of  an  event  or  prevent 
safety  systems  from  performing  their  accident 
mitigation  functions  as  assumeid  in  the  safety 
analysis. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtjm  any  accident  previously 
evaluated. 

Widening  the  lift  setting  tolerance  band  for 
installed  PSVs  does  not  create  the  possibility 
of  a  new  or  different  type  of  accident  from 
any  previously  evaluated. 

The  accident  analyses  address  the  lift 
setting  tolerance  band  of  the  PSVs,  and  the 
proposed  tolerance  band  does  not  adversely 
affect  the  over-pVessure  protection  function 
and  will  not  compromise  RCS  integrity 
during  power  operation.  No  physical  changes 
to  the  plant  are  involved. 

The  proposed  amendment  does  not  change 
the  tolerance  band  that  must  be  met  at  the 
conclusion  of  PSV  surveillance  testing  each 
refueling  outage.  As  with  the  current 
Technical  Specifications,  the  PSVs  will 
continue  to  be  set  at  a  tolerance  band  of  ±  1% 
using  ASME  Code  test  methods.  As  a  result, 
the  anticipated  performance  of  the  valves 
over  the  course  of  the  subsequent  operating 
cycle  is  not  changed.  The  remaining  changes 
provide  supporting  statements  for  the  wider 
PSV  lift  setting  tolerance  band  in  the  Basis 
of  TS  2.1.6,  are  administrative  in  nature,  or 
are  in  accordance  with  GL  97-02  and  thus  do 
not  create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  previously 
evaluated. 

The  changes  in  the  case  of  the  defined 
terms  and  elimination  of  the  TS  5.9.1c 
Monthly  Operating  Report  concerning 
failures  or  challenges  to  PORVs  or  safety 
valves  are  administrative  changes  which  only 
affect  the  technical  specifications  and  do  not 
involve  a  physical  change  to  the  plant. 
Therefore  these  changes  do  not  after 
assumptions  made  in  the  safety  analysis  and 
Hcensing  basis. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Widening  the  lift  setting  tolerance  band  for 
installed  PSVs  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The  tolerance 
band  of  the  PSVs  is  addressed  in  the  accident 
analyses,  and  the  proposed  tolerance  band 
does  not  adversely  affect  the  over-pressure 
protection  analysis.  No  physical  changes  to 
the  plant  are  involved. 

The  proposed  amendment  does  not  change 
the  tolerance  band  that  must  be  met  at  tbe 
conclusion  of  PSV  surveillance  testing  each 
refueling  outage.  As  with  the  current 
Technical  Specifications,  the  PSVs  will 
continue  to  be  set  to  a  tolerance  band  of  + 
1%  using  ASME  Code  test  methods.  As  a 
result,  the  anticipated  performance  of  the 
valves  over  the  course  of  the  subsequent 
operating  cycle  is  not  changed.  The 
remaining  changes  provide  supporting 
statements  for  the  wider  PSV  lift  setting 
tolerance  band  in  the  Basis  of  TS  2.1.6,  are 
administrative  in  nature,  or  are  in  accordance 
with  GL  97-02. 

The  changes  in  the  case  of  the  defined 
terms  and  elimination  of  the  TS  5.9.1c 


Monthly  Operating  Report  concerning 
foilures  or  challenges  to  PORVs  or  safety 
valves  are  administrative  changes  which  only 
affect  the  technical  specifications  and 
reporting  frequency. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The' NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn,  1400  L 
Street.  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260  and  50-296. 
Browns  Ferry  Nuclear  Plant.  Units  1,  2 
and  3,  Limestone  County.  Alabama 

Date  of  amendment  request:  February 
19.  2003. 

Description  of  amendment  request: 
The  proposed  amendments  delete 
requirements  from  the  technical 
specifications  (TS)  and  other  elements 
of  the  hcensing  bases  to  maintain  a  Post 
Accident  Sampling  System  (PASS). 

'  Licensees  were  generally  required  to 
implement  PASS  upgrades  as  described 
in  NUREG-0737,  "Clarification  of  TMl 
[Three  Mile  Island]  Action  Plan 
Requirements,"  and  Regulatory  Guide 
1.97,  "Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the  TS 
for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 
The  changes  are  based  on'NRC- 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 

.  Specification  Change  Traveler.  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post  Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportunity  for  comment  in  the 
Federal  Register  on  December  27.  2001 
(66  FR  66949),  on  possible  amendments 
concerning  TSTF-413,  including  a 
model  safety  evaluation  and  model  no 
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significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
February  19,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
fuhction  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
dbllecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes. accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  st&ff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 


offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modiflcation  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequence»«f  any  accident 
previously  evaluated. 

Criterion  2 — ^The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involvea 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  11  A, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit  1. 
Rhea  County,  Tennessee 

Date  of  amendment  request: 
December  13,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 


the  use  of  Westinghouse  leak-limiting 
Alloy  800  sleeves  to  repair  defective 
steam  generator  tubes  as  an  alternative 
to  plugging  the  tube. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  in  accordance  with  the 
three  standards  set  forth  in  10  CFR 
50.92(c),  which  are  presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  Westinghouse  Alloy  800  leak- 
limiting  repair  sleeves  are  designed  using  the 
applicable  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure  Vessel 
Code  and,  therefore,  meet  the  design 
objectives  of  the  original  steam  generator 
tubing.  The  applied  stresses  and  fatigue 
usage  for  the  repair  sleeves  are  bounded  by 
the  limits  established  in  the  ASME  Code. 
Mechanical  testing  has  shown  that  the 
structural  strength  of  repair  sleeves  under 
normal,  upset,  emergency,  and  faulted 
conditions  provides  margin  to  the  acceptance 
limits.  These  acceptance  limits  bound  the 
most  limiting  (three  times  normal  operating 
pressure  differential)  burst  margin 
recommended  by  NRC's  Regulatory  Guide 
1.121,  "Bases'for  Plugging  Degraded  PWR 
Steam  Generator  Tubes."  Burst  testing  of 
sleeve/tube  assemblies  has  demonstrated  that 
no  unacceptable  levels  of  primary-to- 
secondary  leakage  are  expected  during  any 
plant  condition. 

The  Alloy  800  repair  sleeve  depth-based 
structural  limit  is  determined  using  the  NRC 
guidance  and  the  pressure  stress  equation  of 
ASME  Code,  Section  III  with  additional 
margin  added  to  account  for  configuration  of 
long  axial  cracks.  A  bounding  detection 
threshold  value  has  been  conservatively 
identified  and  statistically  established  to 
account  for  growth  and  determine  the  repair 
sleeve/tube  assembly  plugging  limit.  A 
sleeved  tube  is  plugged  on  detection  of 
degradation  in  the  sleeve/tube  assembly. 

Evaluation  of  the  repaired  steam  generator 
tube  testing  and  analysis  indicates  no 
detrimental  effects  on  the  sleeve  or  sleeved 
tube  assembly  from  reactor  system  flow, 
primary  or  secondary  coolant  chemistries, 
thermal  conditions  or  transients,  or  pressure 
conditions  as  may  be  experienced  at  Watts 
Bar  Unit  1.  Corrosion  testing  and  historical 
performance  of  sleeve/tube  assemblies 
indicates  no  evidence  of  sleeve  or  tube 
corrosion  considered  detrimental  under 
anticipated  service  conditions. 

The  implementation  of  the  proposed 
amendment  has  no  significant  effect  on  either 
the  configuration  of  the  plant  or  the  manner 
in  which  it  is  operated.  The  consequences  of 
a  hypothetical  failure  of  the  sleeve/tube 
assembly  is  bounded  by  the  current  steam 
generator  tube  rupture  (SGTR)  analysis 
described  in  Watts  Bar  Unit  1  Updated  Final 
Safety  Analysis  Report.  Due  to  the  slight 
reduction  in  diameter  caused  by  the  sleeve 
wall  thickness,  primary  coolant  release  rates 
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would  be  slightly  less  than  assumed  for  the 
steam  generator  tube  rupture  analysis  and; 
therefore,  would  result  in  lower  total  primary 
fluid  mass  release  to  the  secondary  system. 
A  main  steam  line  break  or  feedwater  line 
break  will  not  cause  a  SGTR  since  the  sleeves 
'are  analyzed  for  a  maximum  accident 
differential  pressure  greater  that  that 
predicted  in  the  Watts  Bar  Unit  1  safety 
analysis.  The  minimal  repair  sleeve/tube 
assembly  leakage  that  could  occur  during 
plant  operation  is  well  within  the  Technical 
Specification  leakage  limits  when  grouped 
with  current  alternate  plugging  criteria 
calculated  leakage  values. 

Therefore,  TVA  has  concluded  that  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  Alloy  800  leak-limiting  repair 
sleeves  are  designed  using  the  applicable 
ASME  Code  as  guidance;  therefore,  it  meets 
the  objectives  of  the  original  steam  generator 
tubing.  As  a  result,  the  functions  of  the  steam 
generators  will  not  be  significantly  affected 
by  the  installation  of  the  proposed  sleeve. 
The  proposed  repair  sleeves  do  not  interact 
with  any  other  plant  systems.  Any  accident 
as  a  result  of  potential  tube  or  sleeve 
degradation  in  the  repaired  portion  of  the 
tubie  is  bounded  by  the  existing  SGTR 
accident  an^ysis.  The  continued  integrity  of 
the  installed  sleeve/tube  assembly  is 
periodically  verified  by  the  Technical 
Specification  requirements  and  the  sleeved 
tube  plugged  on  detection  of  degradation. 

The  implementation  of  the  proposed 
amendment  has  no  significant  effect  on  either 
the  configuration  of  the  plant,  or  the  manner 
in  which  it  is  operated.  Therefore,  TVA 
concludes  that  this  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  repair  of  degraded  steam  generator 
tubes  with  Alloy  800  leak-limiting  repair 
sleeves  restores  the  structural  integrity  of  the 
degraded  tube  under  normal  operating  and 
postulated  accident  conditions  and  thereby 
maintains  current  core  cooling  margin  as 
opposed  to  plugging  the  tube  and  taking  it 
out  of  service.  The  design  safety  factors 
utilized  for  the  repair  sleeves  are  consistent 
with  the  safety  factors  in  the  ASME  Boiler 
and  Pressure  Vessel  Code  used  in  the  original 
steam  generator  design.  The  portions  of  the 
installed  sleeve/tube  assembly  that  represent 
the  reactor  coolant  pressure  boundary  can  be 
monitored  for  the  initiation  of  sleeve/tube 
wall  degradation  and  affected  tube  plugged 
on  detection.  Use  of  the  previously  identified 
design  criteria  and  design  verification  testing 
assures  that  the  margin  to  safety  is  not 
significantly  different  from  the  original  steam 
generator  tubes. 

Therefore,  TVA  concludes  that  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attomey/or/icensee;  General  .  ■ 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH. 
Knoxville,  Termessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Termessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  amendment  request: 
December  13,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Watts  Bar  Nuclear  Plant,  Unit  1, 
Technical  Specifications  to  add  two 
new  Sections,  3.7.16,  "Shutdown  Board 
Room  Air  Conditioning  System,"  and 
3.7.17,  "Elevation  772.0  480  Volt  Board 
Room  Air  Conditioning  Systems." 

Basis,  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  in  accordance  with  the 
three  standards  set  forth  in  10  CFR 
50.92(c),  which  are  presented  below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(No.)  The  proposed  revision  to  the  (Watts 
Bar  Nuclear  Plant]  TS  will  provide 
formalized  operational  guidance  for  coping 
with  partial  or  complete  unavailability  of 
SDBR  [shutdown  board  room]  and  480V 
board  room  air  conditioning  (AC)  equipment 
for  limited  periods  of  time.  The  change  does 
not  impact  the  frequency  of  an  accident 
because  failure  of  either  the  SDBR  or  the 
480V  board  room  AC  systems  is  not  an 
initiator  of  any  accident  scenario.  The  change 
does  not  modify  any  plant  hardware 
including  the  air  conditioning  systems,  and 
none  of  Aeir  automatic  control  features  or 
redundant  systems  currently  credited  in 
failure  analyses  are  being  deleted,  modified, 
or  otherwise  replaced  by  operator  actions  as 
a  result  of  the  proposed  change. 

The  proposed  TS  revision  changes  current 
plant  operating  practice  and  WBN  Final 
Safety  Analysis  Report  (FSAR)  assumptions 
by  allowing  continued  power  operation  with 
both  trains  of  SDBR  air  conditioning 
concurrently  inoperable  and  two  480V  board 
room  AC  systems  of  the  same  unit  to  be 
concurrently  inoperable  for  a  limited 
duration,  up  to  12  hours.  This  condition  is 
acceptable  based  on  the  low  probability  of 
the  occurrence  of  postulated  accidents 
resulting  in  core  damage  concurrent  with 
multiple  inoperable  systems  or  trains  of 
cooling  equipment  during  this  timeft«me, 
and  based  on  analyses  which  demonstrate 


that  peak  temperatures  in  each  room  served 
by  these  systems  remain  below  mild 
environment  temperature  limits  during  this 
time  period.  Consequently,  there  is  no 
significant  adverse  impact  on  the  ability  of 
required  safety-related  electrical  equipment 
to  continue  to  opierate  and  perform  their 
requfred  functions,  during  both  normal 
operation  and  during  design  basis  events. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

[No.]  The  proposed  change  does  not 
modify  any  plant  hardware  including  the 
subject  air  conditioning  systems.  The  change 
provides  specific  operational  guidance  for 
coping  with  partial  or  complete 
unavailability  of  SDBR  and  480V  board  room 
air  conditioning  equipment.  No  new  accident 
or  event  initiators  are  created  by  allowing 
multiple  air  conditioning  systems  to  be 
unavailable  for  the  limited  time  period  of  12 
hours.  The  supported  electrical  equipment 
remains  capable  of  performing  its  intended 
function  both  during  normal  operations  and 
post  accident.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

C.  The  proposed  amendment  does  not 
involve,  a  significant  reduction  in  a  margin  of 
safety. 

(No.)  The  proposed  TS  revision  changes 
current  FSAR  assumptions  by  allowing 
continued  power  operation  with  both  trains 
of  SDBR  air  conditioning  concurrently 
inoperable  and  allowing  two  480V  board 
room  air  conditioning  systems  of  the  same 
unit  to  be  inoperable  for  a  limited  duration, 
up  to  12  hours.  This  condition  does  not 
significantly  reduce  the  margin  of  safety  due 
to  the  low  probability  of  the  occurrence  of  a 
postulated  accident  resulting  in  core  damage 
concurrent  with  multiple  inoperable  systems 
or  trains  of  cooling  equipment  during  the 
limited  time  period.  In  addition,  transient 
temperature  analyses  demonstrate  that  peak 
temperatures  in  each  room  served  by  these 
systems  remain  below  mild  environment 
temperature  limits  for  a  period  of  24  hours 
assuming  a  complete  loss  of  air  conditioning 
to  all  rooms  served  by  the  SDBR  and  480V 
board  room  AC  systems  concurrently.  The 
analysis  is  bounding  for  normal  oi>erational 
conditions.  Consequently,  there  is  no 
significant  adverse  impact  on  the  ability  of 
required  safety-related  electrical  equipment 
to  continue  to  operate  and  perform  their 
required  functions  during  both  normal 
operation  and  during  design  basis  events: 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH. 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the  ■ 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Conunission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  301-415-4737 
or  by  e-mail  to  pdi^nrc.gov. 


Calvert.  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-31 7  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendihents: 
September  20,  2002. 

Brief  description  of  amendments: 
These  amendments  adopt  the  generic 
changes  approved  by  Technical 
Specification  Task  Force  (TSTF)  change 
travelers  TSTF-349,  Revision  1,  and 
TSTF-361,  Revision  2.  for  NUREG- 
1430,  Revision  1,  "Standard  Technical 
Specifications,  Babcock  and  Wilcox 
Plants."  dated  April  1995,  and 
incorporated  into  NUREG-1430, 
Revision  2,  dated  June  2001. 
Specifically,  Section  3.9.5,  "Shutdown 
Cooling  (SDC)  and  Coolant 
Circulation — Low  Water  Level,"  is 
revised  to  add  two  notes  to  allow 
operational  changes  in  the  shutdown 
cooling  system. 

Date  of  issuance:  February  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  256  and  233. 

Renewed  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  29,  2002  (67  FR 
66007). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  25, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
February  5,  2002,  as  supplemented 
January,  14,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  the  surveillance 
requirements  associated  with  the 
Containment  Isolation  Valves  (CIVs), 
Reactor  Building  Closed  Cooling  Water 
(RBCCW)  System,  and  Service  Water 
(SW)  System  to  remove  redundant 
testing  requirements  that  are  already 
addressed  by  the  Inservice  Testing 
Program.  Additional  changes  remove 
the  post  maintenance  testing 
requirements  associated  with  the  CIVs, 
revise  the  wording  of  the  RBCCW  and 
SW  Systems  Limiting  Conditions  for 
Operation,  and  increase  the  allowed 
outage  times  for  the  RBCCW  and  SW 
Systems. 

Date  of  issuance:  February  13.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 


within  90  days  from  the  date  of 
issuance. 

Amendment  No.:  273. 

Facility  Operating  License  No.  DPR- 
65:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  FedercU 
Register:  April  16,  2002  (67  FR  18644). 
The  January  14,  2003,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  J 3, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  14, 
2002,  as  supplemented  by  letter  dated 
December  20,  2002. 

Brief  description  of  amendment:  The 
amendment  changes  administrative 
Technical  Specification  5.5.13  regarding 
the  Containment  Integrated  Leak  Rate 
Testing  (ILRT)  to  allow  a  one-time 
ektension  of  the  interval  (to  15  years)  for 
performance  of  the  next  ILRl^ 

Date  of  issuance:  March  5,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  30 
days  from  the  date  of  issuance. 

Amendment  No.:  131. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federtil 
Register:  June  25,  2002  (67  FR  42823). 

The  December  20,  2002,  supplemental 
letter  provided  clarifying  information 
that  did  not  chemge  the  scope  of  the 
original  Federal  Register  notice  or  the 
original  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  5,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Vermont  Yankee,  LLC 
and  Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-271,  Vermont  Yankee 
Nuclear  Power  Station,  Vernon, 
Vermont 

Date  of  application  for  amendment: 
December  10,  2002,  as  supplemented  on 
January  20,  2003. 

Brief  description  of  amendment:  The 
Technical  Specification  (TS) 
amendment  request  changes  the  diesel 
fuel  specification  to  a  more  current 
revision  in  TS  4.10.C.  The  changes  also 
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make  administrative  revisions  to  reflect 
generic  position  titles  in  TS  6.0;  correct 
page  numbers  and  titles  in  the  Table  of 
Contents;  and  to  delete  the  General 
Table  of  Contents.  Bases  pages  were  also 
revised  to  reflect  the  fuel  specification 
revision,  as  well  as  to  make 
administrative  changes  to  provide 
clarity  and  correct  a  misspelling. 

Date  of  Issuance:  February  27,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  214. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January21,2003(68FR 
2802). 

The  Commission's  related  evaluation' 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  27, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  ll£. 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station,  Units  1  and  2.  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
September  27,  2002. 

Brief  description  of  amendments:  The 
amendments  change  Appendix  B, 
"Environmental  Protection  Plan,"  of  the 
licensee  by  removing  a  parenthetical 
reference  to  a  superseded  section  of  10 
CFR  part  51. 

Date  of  issuance:  February  20,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  157/143 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Environmental  Protection 
Plan. 

Date  of  initial  notice  in  Federal 
Register:  October  29,  2002  (67  FR 
66009). 

The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  20, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station.  Unit  Nos.  1  and  2,  Beaver 
County,  Pennsylvania 

Date  of  application  for  amendments: 
August  7,  2002. 

Brief  description  of  amendments:  The 
amendments:  (1)  Revised  the 
surveillance  frequency  for  air  or  smoke 
flow  testing  of  contaimnent  spray 


nozzles,  as  specified  in  surveillance 
requirements  (SRs)  4.6.2. l.d  and 
4.6.2. 2. f,  from,  "once  per  10  years,"  to, 
"following  maintenance  which  results 
in  the  potential  for  nozzle  blockage  as 
determined  by  engineering  evaluation;" 
(2)  allowed  the  use  of  a  visual 
examination  in  lieu  of  an  air  or  smoke 
flow  test;  (3)  relocated  the  SR  4.6.2.2.e.3 
criteria  for  the  river/service  water  flow 
rate  through  the  recirculation  spray 
system  heat  exchangers  to  the  Updated 
Final  Safety  Analysis  Report;  and  (4) 
made  minor  clarifying  changes  to  the 
text  in  TS  3.3.1.1. 

Date  of  issuance:  February  24,  2003. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  Nos.:  252  and  132. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  15,  2002  (67  FR 
63694). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  24, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2,  Beaver 
County,  Pennsylvania 

Date  of  application  for  amendments: 
March  14,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TSs)  by  extending  the 
allowed  outage  time  (AOT),  or 
completion  time,  associated  with  an 
inoperable  emergency  core  cooling 
system  (ECCS)  accumulator.  In  addition 
to  the  AOT  extension,  other  changes 
were  incorporated  to  make  the  ECCS 
TSs  consistent  with  NUREG-1431, 
"Standard  Technical  Specifications — 
Westinghouse  Plants."  Format  and 
editorial  changes  were  included  as 
necessary  to  facilitate  the  revision  of  the 
TS  text  to  conform  to  the  current  TS 
page  format. 

Date  of  issuance:  February  25,  2003. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  Nos.:  253  and  133. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  30,  2002  (67  FR  21289). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  25, 
2003. 


No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  Nos.  50-334 
and  50-412.  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2,  Beaver 
County,  Pennsylvania 

Date  of  application  for  amendments: 
October  31,  2002,  as  supplemented  by 
letters  dated  December  2,  2002,  and 
January  24,  2003. 

Brief  description  of  amendments:  The 
amendments  revised  the  TechrScal 
Specifications  to  allow  extending  the 
Type  A  containment  integrated  leak  rate 
test  interval  frwm  10  years  to  15  years 
on  a  one-time  basis. 

Date  of  issuance:  March  5,  2003. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  Nos.:  254  and  134. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  10,  2002  (67  FR 
75877). 

The  December  2,  2002,  and  January 
24,  2003,  supplemental  letters  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  or  expand 
the  amendment  beyond  the  scope  of  the 
initial  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  5,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440.  Perry 
Nuclear  Power  Plant.  Unit  1.  Lake 
County,  Ohio  . 

Date  of  application  for  amendment: 
December  9,  2002. 

Brief  description  of  amendment: 
Pursuant  to  10  CFR  50.67,  this 
amendment  approves  the  use  of 
Alternative  Souirce  Term  radiological 
calculations  to  update  the  design  bases 
analysis  for  the  Fuel  Handling  Accident 
as  described  in  the  Updated  Safety 
Analysis  Report.  Regulatory  Guide 
1.183,  "Alternative  Radiological  Source 
Terms  for  Evaluating  Design-Basis 
Accidents  at  Nuclear  Power  Reactors." 
was  used  in  the  application. 

Date  of  issuance:  March  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  122. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Updated  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  January  7,  2003  (68  FR  804). 


12962 


Federal  Register /Vol.  68.  No.  52 /Tuesday,  March  18.  2003 /Notices 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  4,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant.  Units  3  and  4,  Miami-Dade 
County.  Florida 

Date  of  application  for  amendments:  ■ 
August  16.  2002. 

Brief  description  of  amendments:  The 
proposed  amendments  modified 
Technical  Specification  (TS) 
Surveillance  Requirement  Section  4.0.3 
to  extend  the  delay  time  for  completion 
of  a  missed  surveillemce  to  24  hours  or 
up  to  the  surveillance  frequency, 
whichever  is  greater.  Additionally  the 
proposed  change  would  add  a  TS  Bases 
Control  Program. 

Date  of  issuance:  March  3.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos:  222  and  217. 

Facility  Operating  License  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  24,  2002  (67  FR 
78521). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  3.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant.  Units  3  and  4.  Miami-Dade 
County.  Florida 

Date  of  application  for  amendments: 
October  21.  2002,  as  supplemented  by 
letters  dated  February  11.  2003,  and 
March  3,  2003. 

Brief  description  of  amendments:  The 
amendments  will  reduce  the  minimum 
time  required  tor  reactor  subcriticality 
prior  to  removing  irradiated  fuel  from 
the  reactor  vessel  from  100  hours  to  72 
hours,  as  specified  in  Technical 
Specification  3/4.9.3  "Refueling 
Operations,  Decay  Time." 

Date  of  issuance:  March  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos:  223  and  218. 

Facility  Operating  License  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  12.  2002  (67  FR 
68738). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  4.  2003. 


No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant.  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  application  for  amendments: 
April  11,  2002.  as  supplemented 
November  11.  2002. 

Brief  description  of  amendments:  The 
amendments  would  revise  the 
Surveillance  Requirements  for 
containment  leakage  rate  testing  in 
Technical  Specification  4.6.1.2  to  allow 
a  otje-time  extension  of  the  interval 
between  integrated  leakage  rate  tests 
from  10  to  15  years. 

Date  of  issuance:  February  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

•Amendment  Nos.:  274  and  254. 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  14.  2002  (67  FR  34488). 

The  supplemental  letter  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  25, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  February 
28,  2001.  as  supplemented  by  letters 
dated  February  26,  September  13  and 
27.  and  November  25,  2002  (2). 

Brief  description  of  amendment:  The 
amendment  consists  of  changes  to  the 
design-basis  accidents  dose  assessment 
methodology  and  Operating  License 
Condition  2.C.(6). 

Date  of  issuance:  February  21.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  196. 

Facility  Operating  License  No.  DPR- 
46:  Amendment  revised  the  final  safety 
analysis  report  and  Operating  License 
Condition  2.C.(6). 

Date  of  initial  notice  in  Federal 
Register:  September  19,  2001  (66  FR 
48289). 

The  supplemental  letters  provided 
clarifying  information  that  was  within 
the  scope  of  the  original  Federal 


Register  notice  (66  FR  48289)  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  21, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nine  Mile  Point  Nuclear  Station.  LLC. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station.  Unit  2.  Oswego  County. 
New  York 

Date  of  application  for  amendment: 
February  3,  2003. 

Brief  description  of  amendment:  The 
amendment  changed  Technical 
Specifications  Surveillance 
Requirement  3.6.1.7.2  for  suppression 
chamber-to-drywell  vacuum  breaker 
2ISC*RV36B  to  allow  an  exception  to  • 
the  periodic  functional  testing 
requirements  for  the  remainder  of  Cycle 
9. 

Date  of  issuance:  February  21.  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  7 
days. 

Amendment  No.:  108. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes.  The  Nuclear 
Regulatory  Commission  published  a 
public  notice  of  the  proposed 
amendment,  issued  a  proposed  finding 
of  no  significant  hazards  consideration 
and  requested  that  any  comments  on  the 
proposed  no  significant  hazards 
consideration  be  provided  to  the  staff  by 
the  close  of  business  on  February  20, 
2003.  The  notice  was  published  in  the 
Syracuse.  NY,  The  Post-Standard,  on 
February  11,2003. 

No  significant  hazards  consideration 
comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  consultation  with  the 
State  of  New  York,  and  final  no 
significant  hazards  consideration 
determination  are  contained  in  a  Safety 
Evaluation  dated  February  21.  2003. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
April  22,  2002,  as  supplemented 
September  16.  2002. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  revising  the  curves  for 
minimum  pressiu-e-temperature  for  the 
reactor  pressure  vessel.  The  P-T  curves 
addressed  by  this  amendment  were 
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developed  in  accordance  with  (1)  the 
1989  edition  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Code, 
section  XI,  appendix  G.  (2)  10  CFR  part 
50.  appendix  G.  and  (3)  ASME  Code 
Case  N-640,  "Alternative  Reference 
Fracture  Toughness  for  Development  of 
P-T  Limit  Ciuves." 

Date  of  issuance:  February  24,  2003. 
.  Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  133. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  3,  2002  (67  FR 
56323). 

The  September  16.  2002. 
supplemental  letter  provided  additional 
clarifying  information  that  was  within 
the  scope  of  the  original  application,  did 
not  change  the  NRC  staffs  initial  no 
significant  hazards  consideration 
determination,  and  did  not  expand  the 
scope  of  the  original  Federal  Register 
notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  24, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-255,  Palisades  Plant,  Van 
Buren  County,  Michigan 

Date  of  application  for  amendment: 
March  1,  2002.  as  supplemented 
November  7.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  testing 
frequency  for  the  containment  spray 
nozzles  specified  in  Technical 
Specification  Surveillance  Requirement 
3.6.6.9.  The  testing  frequency  for  the 
containment  spray  nozzles  is  changed 
from  10  years  to  "following 
maintenance  which  could  result  in 
nozzle  blockage." 

Date  of  issuance:  February  24,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  211. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  15,  2002  (67  FR 
63696). 

The  November  7,  200^,  supplemental 
letter  provided  additional  clarifying 
information  that  was  within  the  scope  of 
the  original  application,  did  not  change 
the  NRC  staffs  initial  no  significant 
hazards  consideration  determination, 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  24. 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  Octobet 
8.  2002. 

Brief  description  of  amendment:  The 
amendment  relocates  the  requirements 
of  TS  3.5(5)  for  testing  prestressed 
concrete  containment  tendons  to  the 
Fort  Calhoun  Station,  Unit  No.  1 
.Updated  Safety  Analysis  Report.  The 
amendment  adds  the  requirement  for  a 
Containment  Tendon  Testing  Program 
(TS  5.21)  consistent  with  that  presented 
in  Section  5.5  of  NUREG-1432. 
"Improved  Standard  Technical 
Specification  (ITS)  for  Combustion 
Engineering  Plants." 

Date  of  issuance:  February  26,  2003. 

Effective  date:  February  26,  2003,  and 
shall  be  implemented  within  120  days 
from  the  date  of  issuance,  including  the 
incorporation  of  the  containment 
tendons  testing  requirements  into  the 
Updated  Safety  Analysis  Report. 

Amendment  No.:  216. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  12.  2002  (67  FR 
68741). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  26, 
2003. 

No  significant  hazards  consideration 
conunents  received:  No. 

PPL  Susquehanna,  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
.  County,  Pennsylvania 

,Date  of  application  for  amendments: 
October  16,  2001.  as  supplemented 
August  23,  2002.  November  8.  2002.  and 
January  20,  2003. 

Brief  description  of  amendments: 
.  These  amendments  revised  the 
techniccil  specifications  (TSs)  to 
incorporate  seven  industry-proposed 
Technical  Specification  Task  Force 
changes  (TSTFs)  made  to  NUREG-1433, 
Revision  1.  "Standard  Technical 
Specifications  for  General  Electric 
Plants  (BWR/4),"  that  have  been 
approved  by  the  Nuclear  Regidatory 
Commission. 

Date  of  issuance:  February  25,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 


Amendment  Nos.:  209  and  183. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12.  2001  (66  FR 
64300).  The  supplements  dated  August 
23.  2002.  November  8,  2002,  and 
January  20,  2003  provided  additional 
information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staffis  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  eveiluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  25. 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna.  LLC,  Docket  No.  50- 
388.  Susquehanna  Steam  Electric 
Station.  Unit  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
July  17.  2002.  as  supplemented  by 
letters  dated  October  30.  2002. 
December  18,  2002,  and  January  28. 
2003. 

Brief  description  of  amendments:  The 
emiendment  revised  the  values  of  the 
Safety  Limit  for  Minimum  Critical 
Power  Ratio  in  the  Unit  2  Technical 
Specifications  (TSs)  2.1.1.2.  clarified 
fuel  design  features  in  TS  4.2.1.  and 
updated  the  references  used  to 
determine  the  core  operating  limits  in 
TS  5.6.5.b. 

Date  of  issuance:  March  4.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
upon  startup  following  the 
Susquehanna  Steam  Electric  Station, 
Unit  2  eleventh  refueling  and  inspection 
outage. 

Amendment  Nos.:  184. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  20.  2002  (67  FR 
53988). 

The  supplements  dated  October  30, 
2002.  December  18.  2002,  and  January 
28.  2003.  provided  additional 
information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staff's  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  Is  contained  in  a 
Safety  Evaluation  dated  March  4.  2003. 

No  significant  hazards  consideration 
comments  received:  No. 
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Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia. 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  application  for  amendments: 
December  2.  2002. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  Surveillance  Requirement 
3.6.4.1.2  to  require  that  only  one  access 
door  in  each  opening  of  the  secondary 
containment  be  closed. 

Date  of  issuance:  February  28,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  236/178. 

Renewed  Facility  Operating  License 
Nos.  DPR-57  and  NPF-5:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  7.  2003  (68  FR  812). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  28, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuolear  Plant, 
Unit  2,  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
October  25,  2002,  as  supplemented 
December  20.  2002,  and  February  11 
and  21.  2003. 

Description  of  amendment  request: 
The  amendment  updated  the  values  of 
the  Safety  Limit  Minimum  Critical 
Power  Ratio  in  Technical  Specification 
2.1.1.2  for  Cycle  13  operation. 

Date  of  issuance:  February  28,  2003. 

Effective  date:  Date  of  issuance,  to  be 
implemented  within  60  days. 

Amendment  No.:  280. 

Facility  Operating  LJcense  No.  DPR- 
52:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  10,  2002  (67  FR 
75885).  The  supplemental  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  original  request. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  February  28, 
2003. 

No  significant  hazards  consideration 
comments  received:  No. 


Tennessee  Valley  Authority,  Docket  No. 
50-327.  Sequoyah  Nuclear  Plant,  Unit  1, 
Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
March  29,  2002,  as  supplemented  on 
October  10,  2002. 

Brief  description  of  amendment:  The 
proposed  amendment  deletes  several  of 
the  Unit  1  Technical  Specification  (TS) 
Surveillance  Requirements  (SR) 
contained  in  TS  3/4.4.5,  "Steam 
Generators"  (SGs),  associated  with  the 
voltage-based  SG  alternative  repair 
criteria.  In  addition  the  proposed 
changes  would  delete  License  Condition 
2.C.9.d  which  references  commitment 
letters  associated  with  SG  inspection 
activities. 

Date  of  issuance:  March  4,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
during  the  2003  Cycle  12  Refueling 
Outage. 

Amendment  No.:  282. 

Facility  Operating  License  No.  DPR- 
77:  Amendment  revises  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50960). 
An  October  10,  2002  submittal  revised 
some  of  the  information,  so  a  revised 
notice  was  published  October  29,  2002 
(67  FR  66014). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  4,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  March.  2003. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwoiinski, 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Releasa  No. 
25956;  612-12274] 

JNL  Series  Trust,  at  al.\  Notice  of 
Application 

March  12.  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act  ")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act.  as  well  as 
from  certain  disclosure  requirements. 

SUMMARY  OF  APPUCATION:  The  requested 
order  would  permit  certain  registered 


open-end  management  investment 
companies  to  enter  into  and  materially 
amend  subadvisory  agreements  without 
shareholder  approval  and  grant  relief 
from  certain  disclosure  requirements. 
APPLICANTS:  Jackson  National  Asset 
Management,  LLC  (the  "Manager"),  JNL 
Series  Trust  ("Series  Trust"),  JNL 
Investors  Series  Trust  ("Investors  Series 
Trust"),  and  JNL  Variable  Fund  LLC, 
JNL  Variable  Fund  III  LLC,  JNL  Variable 
Fund  V  LLC,  JNLNY  Variable  Fund  I 
LLC  and  JNLNY  Variable  Fund  II  LLC 
(collectively,  the  "Variable  Funds"). 

RUNG  DATES:  The  application  was  filed 
on  September  22,  2000  and  amended  on 
December  27,  2001  and  March  6,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  7,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  NW.,  Washington.  DC 
20549-0609;  Applicants,  c/o  Keith  J. 
Rudolf,  Esq.,  Jorden  Burt  LLP,  1025 
Thomas  Jefferson  Street,  NW., 
Washington.  DC  20007. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
E.  Minarick,  Senior  Counsel,  at  (202) 
942-0527  and  Annette  M.  Capretta, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch* 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1 ,  The  Series  Trust  and  the  Investors 
Series  Trust,  Massachusetts  business 
trusts,  and  the  Variable  Funds,  each  a 
E)elaware  limited  liability  company,  are 
registered  under  the  Act  as  open-end 
management  investment  companies  and 
have  one  or  more  series  (each  a  "Fund" 
and,  together,  the  "Funds").  Each  of  the 
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Funds  has  its  own  investment 
objectives,  policies  and  restrictions.' 

2.  Shares  of  the  Funds  of  Series  Trust 
and  the  Variable  Funds  are  offered 
through  registered  separate  accounts  as 
funding  vehicles  for  variable  annuity 
contracts  issued  by  insurance 
companies  and  may  be  offered  as 
funding  vehicles  for  variable  life 
insurance  contracts.  Shares  of  the  Funds 
of  Series  Trust  may  be  offered  for  sale 
to  qualified  pension  plans.  Shares  of 
Investors  Series  Trust  will  be  sold 
directly  to  the  public  and  through 
banks,  trust  companies  and  investment 
advisers. 

3.  The  Manager,  a  Michigan  limited 
liability  company  and  wholly  owned 
subsidiary  of  Jackson  National  Life 
Insurance  Company,  is  registered  under 
the  Investment  Advisers  Act  of  1940 
(the  "Advisers  Act").  The  Fimds  have 
each  entered  into  an  investment 
advisory  and  management  agreement 
(each  a  "Management  Agreement"), 
pursuant  to  which  the  Manager  serves 
as  the  investment  adviser  to  the  Funds. 
Each  Management  Agreement  was 
approved  by,  in  the  case  of  Series  Trust 
and  Investors  Series  Trust,  a  majority  of 
its  board  of  trustees,  and  in  the  case  of 
each  of  the  Variable  Funds,  a  majority 
of  its  board  of  managers  (each  a  "Board" 
and  together  the  "Boards"),  including  a 
majority  of  the  trustees  or  managers  (the 
"Directors")  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Directors"),  of 
the  Funds  or  the  Manager,  as  well  as  by 

'  each  Fund's  shareholders.^  Under  the 
terms  of  the  Management  Agreements, 
the  Manager,  subject  to  oversight  by  the 
Boards,  has  supervisory  responsibility 
for  the  investment  program  of  each 
Fund. 

4.  The  Manager  has  entered  into 
separate  sub-advisory  agreements 
("Advisory  Agreements")  vnth  each 


>  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  all  future 
series  of  Series  Trust,  investors  Series  Trust  and  the 
Variable  Funds  and  any  other  registered  open-end 
management  investment  companies  and  their  series 
that  in  the  future  (a)  are  advised  by  the  Manager  or 
an  entity  controlling,  controlled  by,  or  under 
common  control  with  the  Manager  (with  the 
Manager,  the  "Manager"):  (b)  are  managed  in  a 
manner  consistent  with  this  application:  and  (c) 
comply  with  the  terms  and  conditions  in  the 
application  (each,  a  "Fund"  and  together  with  the 
Funds,  the  "Funds.").  Series  Trust,  Investors  Series 
Trust  and  the  Variable  Funds  are  the  only  existing 
investment  companies  that  currently  intend  to  rely 
on  the  requested  order.  Applicants  state  that  if  the 
name  of  any  Fund  contains  the  name  of  an  Adviser 
(as  defined  below),  the  name  of  the  Adviser  will  be 
preceded  by  the  name  of  the  Manager  or  the  name 
"JNL,"  which  is  an  abbreviation  of  the  name 
"lackson  National  Life  Insurance  Company,"  the 
parent  of  the  Manager. 

2  The  term  "shareholders"  includes  variable 
contract  owners,  as  applicable. 


sub-adviser  (an  "Adviser")  to  each 
Fund.  Under  the  Advisory  Agreements, 
each  Adviser,  subject  to  general 
supervision  by  the  Manager  and  the 
Board,  has  discretionary  authority  to 
invest  the  portion  of  the  Fund's  assets 
allocated  to  it  by  the  Manager.  Each 
Adviser  is,  and  any  futiore  Adviser  will 
be,  registered  imder  the  Advisers  Act. 
Advisers  are  recommended  to  the  Board 
by  the  Manager  and  selected  and 
approved  by  the  Board,  including  a 
majority  of  the  Independent  Dire.ctors. 
Each  Adviser's  fees  are,  and  will  be, 
paid  by  the  Manager  out  of  the 
management  fees  received  by  the 
Manager  from  the  respective  Fund. 

5.  The  Manager  monitors  the  Funds 
and  the  Advisers  and  makes 
reconunendations  to  the  Board  ~ 
regarding  allocation,  and  reallocation,  of 
assets  between  Advisers  and  is 
responsible  for  recommending  the 
hiring,  termination  and  replacement  of 
Advisers.  The  Manager  recommends 
Advisers  based  on  a  niunber  of  factors 
used  to  evaluate  their  skills  in  managing 
assets  pursuant  to  particular  investment 
objectives. 

6.  Applicants  request  an  order  to 
permit  the  Manager,  subject  to  the 
oversight  of  the  Board,  to  enter  into  and 
materially  amend  Advisory  Agreements 
without  shareholder  approval.  The 
requested  relief  will  not  extend  to  an 
Adviser  that  is  an  affiliated  person,  as 
defined  in  section  2(a)(3)  of  the  Act,  of 
the  Funds  or  the  Manager,  other  than  by 
reason  of  serving  as  an  Adviser  to  one 
or  more  of  the  Funds  (an  "Affiliated 
Adviser"). 

7.  Applicants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  each  Fund  to  disclose  fees  paid 
by  the  Manager  to  the  Advisers.  Each 
Fimd  will  disclose  (both  as  a  dollar 
amount  and  as  a  percentage  of  a  Fund's 
net  assets):  (a)  Aggregate  fees  paid  to  the 
Manager  and  any  Affiliated  Advisers;  (b) 
aggregate  fees  paid  to  Advisers  other 
than  Affiliated  Advisers;  and  (c) 
separate  disclosure  of  advisory  fees  paid 
to  any  Affiliated  Adviser  ("Aggregate 
Fee  Disclosure"). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  pari,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  the  company's  outstanding 
voting  seciuities.  Rule  18f-2  imder  the 
Act  provides,  in  relevant  part,  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 


approve  the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Form  N-lA  is  the  registration 
statement  used  by  open-end  investment 
companies.  Item  15(a)(3)  of  Form  N-IA 
requires  disclosure  of  the  method  and 
amount  of  the  investment  adviser's 
compensation. 

S.Tlule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Items  22(c)(l)(ii),  22(c)(l)(iii),  22(c)(8) 
and  22(c)(9)  of  Schedule  14A.  taken 
together,  require  a  proxy  statement  for  a 
shareholder  meeting  at  which  the 
advisory  contract  will  be  voted  upon  to 
include  the  "rate  of  compensation  of  the 
investment  adviser,"  the  "aggregate 
amount  of  the  investment  adviser's 
fees,"  a  description  of  the  "terms  of  the 
contract  to  be  acted  upon,"  and,  if  a 
change  in  the  advisory  fee  is  proposed, 
the  existing  and  proposed  fees  and  the 
difference  between  the  two  fees. 

4.  Form  N-SAR  is  the  semi-annual 
report  filed  writh  the  Commission  by 
registered  investment  companies.  Item 
48  of  Form  N-SAR  requires  investment 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  the  Advisers. 

5.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  Commission.  Sections  6- 
07(2)(a),  (b),  and  (c)  of  Regulation  S-X 
require  that  investment  companies 
include  in  their  financial  statements 
information  about  investment  advisory 
fees. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereimder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

7.  Applicants  assert  that  the 
shareholders  are  relying  on  the 
Manager's  experience  to  select  one  or 
more  Advisers  best  suited  to  achieve  a 
Fund's  desired  investment  objectives. 
Applicants  assert  that,  bora  the 
perspective  of  the  shareholders,  the  role 
of  the  Advisers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  other  investment  advisory  firms. 
Applicants  contend  that  requiring 
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shareholder  approval  of  each  Advisory 
Agreement  would  impose  costs  and 
unnecessary  delays  on  the  Funds,  and 
may  preclude  the  Manager  from  acting 
promptly  in  a  manner  considered 
advisable  by  the  Board.  Applicants  note 
that  the  Management  Agreements  will 
remain  subject  to  section  15(a)  of  the 
Act  and  rule  18f-2  under  the  Act. 
8.  Applicants  assert  that  many 
Advisers  use  a  "posted"  rate  schedule  to 
set  their  fees.  Applicants  state  that 
while  Advisers  are  willing  to  negotiate 
fees  lower  than  those  posted  in  the 
schedule,  particularly  with  large 
institutional  clients,  they  are  reluctant 
to  do  so  where  the  fees  are  disclosed  to 
other  prospective  and  existing 
customers.  Applicants  submit  that  the 
nondisclosure  of  the  individual 
Adviser's  fees  is  in  the  best  interests  of 
the  Fbnds  and  their  shareholders,  where 
the  disclosure  of  such  fees  would 
increase  costs  to  shareholders  without 
offsetting  benefit  to  the  Funds  and  their 
shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

Conditions  Applicable  to  All  Funds 
Relying  on  the  Requested  Order 

1.  Before  a  Fund  may  rely  on  the 
requested  order,  the  operation  of  the 
Fund  in  the  manner  described  in  the 
application  will  be  approved  by  a 
majority  of  the  Fund's  outstanding 
voting  securities  or,  in  the  case  of  a 
Fund  whose  public  shareholders 
purchase  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  2  below,  by 
the  initial  shareholder(s)  before  the 
shares  of  the  Fund  are  offered  to  the 
public. 

2.  Each  Fund  will  disclose  in  its 
prospectus  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 

.  will  hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  this  application.  Each 
Fund's  prospectus  will  prominently 
disclose  that  the  Manager  has  ultimate 
responsibility  (subject  to  oversight  by 
the  Board)  to  oversee  the  Advisers  and 
recommend  their  hiring,  termination 
and  replacement. 

3.  Within  90  days  of  the  hiring  of  any 
new  Adviser,  the  Manager  will  furnish 
shareholders  of  the  affected  Fund  all 
information  about  the  new  Adviser  that 
would  be  included  in  a  proxy  statement, 
except  as  modified  by  the  order  to 
permit  Aggregate  Fee  Disclosure.  This 
information  will  include  the  Aggregate 
Fee  Disclosure  and  any  change  in  such 


disclosure  caused  by  the  addition  of  the 
new  Adviser.  The  Manager  will  satisfy 
this  condition  by  providing 
shareholders  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C,  Schedule  14C  and  Item 
22  of  Schedule  14A  under  the  Exchange 
Act,  except  as  modified  by  the  order  to 
permit  Aggregate  Fee  Disclosure. 

4.  The  Manager  will  provide  general 
management  services  to  each  Fimd, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  securities  portfolio,  and.  subject 
to  review  and  approval  by  the  Board 
will:  (a)  Set  the  Fund's  overall 
investment  strategies;  (b)  evaluate, 
select,  and  recommend  Advisers  to 
manage  all  or  part  of  a  Fund's  assets;  (c) 
allocate  and,  when  appropriate, 
reallocate  a  Fund's  assets  among 
Advisers;  (d)  monitor  and  evaluate  the 
performance  of  Advisers;  and  (e) 
implement  procedures  reasonably 
designed  to  ensure  that  the  Advisers 
comply  with  each  Fund's  investment 
objectives,  policies,  and  restrictions. 

5.  The  Manager  will  not  enter  into  an 
Advisory  Agreement  with  any  Affiliated 
Adviser  without  that  Advisory 
Agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Fund. 

6.  When  a  change  in  Adviser  is 
proposed  for  a  Fund  with  an  AfBliated 
Adviser,  the  Board,  including  a  majority 
of  the  Independent  Directors,  will  make 
a  separate  hnding,  reflected  in  the  Board 
minutes,  that  the  change  is  in  the  best 
interests  of  the  Fund  and  its 
shareholders  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Manager  or  the  Affiliated  Adviser 
derives  an  inappropriate  advantage. 

7.  At  all  times,  a  majority  of  each 
Board  will  be  Independent  Directors, 
subject  only  to  the  suspension  of  this 
requirement  for  the  death, 
disqualification  or  bona  Hde  resignation 
of  directors  as  provided  in  rule  lOe-1 
under  the  Act.  and  the  nomination  of 
new  or  additional  Independent 
Directors  will  be  at  the  discretion  of  the 
then-existing  Independent  Directors. 

8.  No  director  or  officer  of  a  Fund  or 
director  or  officer  of  the  Manager  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
over  which  such  person  does  not  have 
control)  any  interest  in  an  Adviser 
except  for:  (a)  Ownership  of  interests  in 
the  Manager,  or  (b)  ownership  of  less 
than  1%  of  the  outstanding  securities  of 
any  class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  an 
Adviser  or  an  entity  that  controls,  is 


controlled  by  or  is  under  common 
control  with  an  Adviser. 

Additional  Conditions  Applicable  to 
Funds  Relying  on  the  Aggregate  Fee 
Disclosure  Relief  of  the  Requested  Order 

9.  Each  Fund  will  disclose  in  its 
registration  statement  the  respective 
Aggregate  Fee  Disclosure. 

10.  Independent  legal  counsel 
knowledgeable  about  the  Act  and  the 
duties  of  Independent  Directors,  will  be 
engaged  to  represent  the  Independent 
Directors.  The  selection  of  such  counsel 
will  be  within  the  discretion  of  the  then- 
existing  Independent  Directors. 

11.  The  Manager  will  provide  the 
Board,  no  less  frequently  than  quarterly, 
with  information  about  the  Manager's 
profitability  for  each  Fund  relying  on 
the  relief  requested  in  the  application. 
This  information  will  reflect  the  impact 
on  profitability  of  the  hiring  or 
termination  of  any  Adviser  during  the 
applicable  quarter. 

12.  Whenever  an  Adviser  to  a 
particular  Fund  is  hired  or  terminated, 
the  Manager  will  provide  the  applicable 
Fund's  Board  with  information  showing 
the  expected  impact  on  the  Manager's 
profitability. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  03-6431  Filed  3-17-03;  8:45  am] 

BILUNG  CODE  MIO-OI-P 


DEPARTMErfT  OF  STATE 

[Public  Notice  4311] 

Bureau  of  Political-Military  Affairs: 
Directorate  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
in  compliance  with  section  36(f)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  nine  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  W.  Maggi.  Eteputy  Assistant 
Secretary  for  Defense  Trade  Controls, 
Bureau  of  Political-Military  Affairs, 
Department  of  State  (202  663-2700). 
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SUPPLEMENTARY  INFORMATION:  Section 
36(f)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  and 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  March  11.  2003. 
Robert  W.  Maggi, 

Deputy  Assistant  Secretary,  Defense  Trade 
Controls,  Bureau  of  Political-Military  Affairs, 
Department  of  State. 

U.S.  Department  of  State 

Washington,  DC  20520 

January  23,  2003. 

The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transactions  contained  in  the  attached 
certification  concern  future  commercial 
activities  with  Russia  related  to  the  Proton 
Space  Launch  Vehicle  beyond  the  period 
specified  in  DTC  147-02  dated  July  26,  2002; 
DTC  182-02  dated  June  27,  2002;  DTC  124- 
02  dated  May  22.  2002;  DTC  022-02  dated 
May  1.  2002;  DTC  038-01  dated  April  30. 
2001;  DTC  046-01  dated  April  2,  2001;  DTC 
034-01  dated  March  1,  2001;  DTC  014-00 
dated  March  7,  2000;  DTC  098-99  dated 
August  5, 1999;  and  DTC  039-98  dated 
March  19, 1998. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  001-03. 

U.S.  Department  of  State 

Washington.  DC  20520 
January  23,  2003.  , 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transactions  contained  in  the  attached 
certification  concern  future  conunercial 
activities  with  Russia,  Ukraine  and  Norway 
related  to  the  launch  of  commercial  satellites 
from  the  Pacific  Ocean  utilizing  a  modified 
oil  platform  lieyond  the  period  specified  in 


DTC  148-02  dated  July  26,  2002;  DTC  183- 
02  dated  June  27,  2002;  DTC  123-02  dated 
May  22,  2002;  DTC  023-02  dated  May  1, 
2002;  DTC  048-01  dated  April  30,  2001;  DTC 
026-00  dated  May  19,  2000;  DTC  124-99 
dated  November  10,  1999;  DTC  006-99  dated 
April  16, 1999;  and  DTC  016-97  dated  July 
25, 1997. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  002-03. 

U.S.  Department  of  State 

Washington,  DC  20520 

January  23,  2003. 

The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  concerns  exports  of  technical 
data  and  defense  services  for  cooperation  in 
the  co-development  of  Japan's  Galaxy 
Express  (formerly  J-1)  space  launch  vehicle 
program  beyond  the  period  specified  in  DTC 
019-02. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
,  the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  003-03. 

U.S.  Department  of  State 

Washington.  DC  20520 

February  12,  2003. 

The  Honorable  Richard  G.  Lugar. 

Chairman,  Committee  on  Foreign  Relations, 

United  States  Senate. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad  and  the  export  of  defense 
articles  or  defense  services  in  the  amount  of 
$100,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 


services,  technical  data  and  defense  articles 
to  Italy  to  support  the  manufacture  and 
assembly  of  four  B767  Tanker  Transport 
Aircraft  with  associated  spares  and  support 
equipment  for  the  Italian  Ministry  of  Defense. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Paul  V.Kelly 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  284-02.    , 

U.S.  Department  of  State 

Washington,  DC  20520 

February  13,  2003. 

The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  airiount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  the  United 
Arab  Emirates  of  technical  data,  defense 
services,  and  defense  articles  related  to 
establishment  of  a  depot  level  maintenance 
capability  for  hydraulic,  pneumatic,  fuel, 
instrument,  landing  gear  and  oxygen  systems 
for  the  F-16  Block  60.  C-130  and  AH-64A 
aircraft. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely'  • 
Paul  V.  Kelly, 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  213-02. 

U.S.  Department  of  State 

Washington,  DC  20520 

February  13,  2003. 

The  Honorable  J.  E)ennis  Hastert,        , 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Anns  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
involving  the  manufacture  of  significant 
military  equipment  abroad. 

The  transaction  described  in  the  attached 
certification  involves  the  export  to  Norway  of 
technical  data,  assistance  and  defense  articles 
for  the  manufacture  and  assembly  of  small 
diameter  unguided  sounding  rockets  for  end- 
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use  in  Belgium,  Denmark,  France,  Greece, 
Italy,  Luxembourg,  The  Netherlands, 
Norway,  Poland,  Portugal,  Spain,  United 
Kingdom,  United  States,  Finland,  Austria, 
Ireland.  Lithuania.  Sweden  and  Switzerland. 

The  United  States  Government  is  prepared 
tg  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly. 
Assistant  Secretary.  Legislative  Affairs, 

Enclosure:  Transmittal  No.  DTC  285-02. 

U.S.  Department  of  State 

Washington.  DC  20520 

February  13.  2003. 

The  Honorable  ).  Dennis  Hastert. 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  that  are  firearms  controlled  under 
category  I  of  the  United  States  Munitions  List 
.sold  commercially  under  a  contract  in  the 
amount  of  $1,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  pistols, 
revolvers  and  associated  spare  parts  to 
Belgium  for  commercial  re-sale  in  Austria. 
Belgium,  the  Czech  Republic.  Denmark. 
Finland.  France,  Germany.  Greece.  Hungary. 
Italy,  Ireland,  Luxembourg,  The  Netherlands, 
Norway,  Portugal,  Poland.  Spain,  Sweden, 
Switzerland  and  the  United  Kingdom. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely,  ' 

Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  004-03. 

U.S.  Department  of  State 

Washington,  DC  20520 

February  14,  2003. 

The  Honorable  ).  Dennis  Hastert. 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  major 
defense  equipment  and  defense  articles  in 
the  amount  of  $25,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  (apan  of 
one  PHALANX  close-in  weapon  system  to 
support  the  lapan  Maritime  Self  Defense 
Force. 


The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  busine.ss  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  286-02. 

U.S.  Department  of  State 

Washington,  DC  20520 

February  14,  2003. 

The  Honorable  ).  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad. 

The  transaction  de.scribed  in  the  attached 
certification  involves  the  transfer  of  technical 
data,  assistance  and  manufacturing  know- 
how  to  fapaif  for  the  production  of  AN/AQH- 
4(v)2  Acoustic  Data  Recorders  and  DCR-105 
Digital  Cassette  Mission  Recorders  for  the 
lapan  Defense  Agency  (fDA)  for  use  on  P-3C 
aircraft  and  SH-60K  helicopters  for  anti- 
submarine warfare. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  287-02. 
|FR  Doc.  03-6446  Filed  3-17-03;  8:45  am) 
8IUJNG  COOe  4710-25-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 


extension  of  the  ciurently  approved 
collection.  The  ICR  describes  the  nature 
of  the' information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  November  20.  2002,  on  pages  70104- 
05. 

DATES:  Comments  must  be  submitted  on 
or  before  April  17,  2003.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

1.  Title:  Repair  Station  Certification. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0010. 

Form(s):  FAA  Form  8310-3. 

Affected  Public:  A  total  of  1,100  repair 
station  operators. 

Abstract:  Information  is  collected 
from  applicants  who  wish  to  receive 
repair  station  certificatipn.  Applicants 
submit  Form  8310-3  to  the  appropriate 
FAA  district  office  for  review.  If  the 
application  is  satisfactory,  an  onsite 
inspection  is  conducted.  When  all  the 
requirements  have  been  met,  an  air 
agency  certificate  and  repair  station 
operations  specifications  with 
'  appropriate  ratings  and  limitations  are 
issued. 

Estimated  Annual  Burden  Hours:  An 
estimated  304,647  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory     , 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  acciuacy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC,  on  March  11, 
2003. 

ludith  D.  Street. 

FAA  Information  Collection  Clearance 
Officer.  Standards  and  Information  Division, 
APF-100. 

(FR  Doc.  03-6427  Filed  3-17-03;  8:45  am) 
MiJNO  COM  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  information  Collection 
Activities  Under  OIMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annouces  that  the  Information 
Collection  Requests  (ICR)  abstracted 
below  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
the  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 
published  on  October  16,  2002,  pages 
63955-63956. 

DATES:  Comments  must  be  submitted  on 
or  before  April  17,  2003.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  iVlFORMATION: 

Federal  Aviation  Administration  (FAA) 

1 .  Title:  Domestic  and  International 
Flight  Plans. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0026. 

Forms(s):  FAA  Forms  7233-1,  7233- 
4. 

Affected  Public:  A  total  of  631,762 
certified  aircraft  operators. 

Abstract:  Title  49  USC,  paragraph 
40103(b)  authorizes  regulations 
governing  the  flight  of  aircraft.  14  CFR 
91  prescribes  requirements  for  filing 
domestic  and  international  flight  plans. 
The  information  is  collected  to  provide 
services  to  aircraft  in  flight  and 
protection  of  persons  and  property  on 
the  ground. 

Estimated  Burden  Hours:  A  total  of 
293,072  hours  annually. 

2.  Title:  Part  135  Operating 
Requirements:  Commuter  and  on- 
Demand  operations  and  Rules 
Governing  Persons  on  Board  Such 
Aircraft. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0039. 

Forms(s):  FAA  Form  8070-1. 

Affected  Public:  A  total  of  2,765  air 
carriers  and  commercial  operators. 

Abstract:  Title  49  USC,  Section  44702, 
authorizes  the  issuance  of  air  carrier 


operating  certificates.  14  CFR  part  135 
prescribes  requirements  for  Air  Carrier/ 
Commercial  Operators.  The  information 
collected  shows  compliance  and 
applicant  eligibility  for  certification. 

Estimated  Annual  Burden  Hours:  An 
estimated  1,164,091  hours  annually. 

3.  Title:  Recording  of  Aircraft 
Conveyances  and  Security  Docimients. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0043. 

Forms(s):  FAA  Form  8050-1. 

Affected  Public:  A  total  of  55,968 
aircraft  owners. 

Abstract:  Approval  is requiredfor 
secimty  conveyances  such  as  mortgages 
submitted  by  the  public  for  recording 
against  aircraft,  engines,  propellers,  and 
spare  parts  locations. 

Estimated  Annual  Burden  Hours:  An 
estimated  55,968  hours  annually. 

4.  Title:  Part  135  Operating 
Requirements:  Commuter  and  on- 
Demand  operations  and  Rules 
Governing  Persons  on  Board  Such 
Aircraft. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0608. 

Form(s):  NA. 

Affected  Public:  A  total  of  7 
commercial  space  travel  licensees. 

Abstract:  The  required  information 
will  be  used  to  determine  if  the 
applicant's  proposals  for  conducting 
commercial  space  launches  can  be 
accomplished  in  a  safe  manner 
according  to  the  regulations  and  license 
orders  issued  by  the  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation.  Respondents  are 
applying  for  licenses  to  authorize 
launch  activities. 

Estimated  Annual  Burden  Hours:  An 
estimated  1,138  hours  annually. 

5.  Title:  Changes  in  Permissible  stage 
2  Airplane  Operations. 

Type  of  Request:  Extension  of  a 
ciurentiy  approved  collection. 

OMB  Control  Number:  2120-00652. 

Form(s):  NA. 

Affected  Public:  A  total  of  100  aircraft 
owners. 

Abstract:  This  information  will  be 
used  to  issue  special  flight  authorization 
for  non-revenue  operations  of  Stage  2 
airplanes  at  US  airports.  Only  a  minimal 
amount  of  data  is  requested  to  identify 
the  affected  parties  and  determine 
whether  the  purpose  for  the  flight  is  one 
of  those  enumerated  by  law. 

Estimated  Annual  Bnrden  Hours:  An 
estimated  25  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office-of  Management  and 
Budget,  725  17th  Street,  NW., 


Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  ^e  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  March  11, 
2003. 

Judith  D.  Street, 

FAA  Information  Collection  Clearance 
Officer,  Standards  and  Information  Division, 
APF-100. 

[FR  Doc.  03-6426  Filed  3-17-03:  8:45  am] 
BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2003-14246) 

Airport  Privatization  Pilot  Program 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  extension  of  comment 
period  for  final  application  of  new 
Orleans  Lakefitjnt  Airport,  New  Orleans, 
Louisiana;  notice  of  public  meeting. 

SUMMARY:  On  January  16,  2003,  the 
Federal  Aviation  Administration  (FAA) 
published  a  notice  in  the  Federal 
Register  (68  FR  2391)  seeking 
information  and  comments  from 
interested  parties  on  the  final 
application  by  the  Orleans  Levee 
District  for  participation  of  New  Orleans 
Lakefront  Airport  (NEW)  in  the  Airport 
Privatization  Pilot  Program.  The 
deadline  for  submitting  comments  was . 
March  12,  2003.  The  conunent  period 
has  now  been  extended  until  May  23, 
2003,  to  allow  the  public  more  time  to 
examine  and  comment  on  the  final 
application.  A  public  meeting  will  be 
held  on  May  10,  2003,  to  receive 
comments  from  airport  users  and 
interested  parties. 

DATES:  Comments  must  be  received  by 
May  23,  2003.  The  pubhc  meeting  vdll 
be  held  on  Satmday,  May  10,  2003  from 
10  a.m.  to  1  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  administration  building. 
New  Orleans  Lakefront  Airport,  6001 
Stars  and  Stripes  Boulevard,  New 
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Orleans,  Louisiana,  telephone  number, 
(504)  243-4000.  The  NEW  final 
application  is  available  for  pubUc 
review  in  the  Dockets  Office,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington  DC  20590-0001.  The 
documents  have  been  filed  under  FAA 
Docket  Number  2003-14246.  The 
Dockets  Office  is  open  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Dockets 
Office  is  on  the  plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 

The  Orleans  Levee  District,  the  airport 
sponsor,  has  also  made  a  copy  of  the 
application  available  at  the  following 
locations: 

Circulation  Desk  at  the  Earl  K.  Long 
Library,  University  of  New  Orleans, 
2000  Lakeshore  Drive,  New  Orleans, 
Louisiana  70148. 

Th»<locuments  are  available  for 
review:  Monday  through  Thursday,  7:45 
a.m.  to  11  p.m.  Friday,  7:45  a.m.  and  8 
p.m.  Saturday,  10  a.m.  and  6  p.m. 
Sundays,  12  noon  and  8  p.m.  The 
Library  is  closed  on  all  legal  holidays. 
Library  personnel  will  require 
presentation  of  picture  identification. 

Administration  Building.  New 
Orleans  Lakefront  Airport.  6001  Stars 
and  Stripes  Boulevard.  New  Orleans. 
Louisiana  70126. 

The  Administration  Building  is  open 
weekdays  from  9  a.m.  and  4  p.m.  with 
the  exception  of  legal  holidays.  The 
contact  person  is  Max  L.  Heam  who 
may  be  reached  at  (504)  243-4000. 

Comments  on  the  NEW  final 
application  must  be  delivered  or  mailed, 
in  duplicate,  to:  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  "FAA  Docket  No.  2003- 
14246  at  the  beginning  of  your 
comments.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  must  include  a  preaddressed, 
stamped  postcard  on  which  the 
following  statement  is  made:" 
"Comments  to  FAA  Docket  No.  2003- 
14246.  The  postcard  will  be  date 
stamped  and  mailed  to  commenter.  You 
may  also  submit  comments  through  the 
Internet  to  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  C.  Willis,  Compliance  Specialist 
(AAS-400),  (202-267-8741)  Airport 
Compliance  Division.  Office  of  Airport 
Safety  and  Standards,  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW.,  Washington,  DC  20591. 


SUPPtEMENTARY  INFORMATION:  Title  49  of 
the  U.S.  Code  section  47134  authorizes 
the  Secretary  of  Transportation,  and 
through  delegation,  the  FAA 
Administrator,  to  exempt  a  sponsor  of  a 
public  use  airport  that  has  received 
Federal  assistance  from  certain  Federal 
requirements  in  connection  with  the 
privatization  of  the  airport  by  sale  or 
lease  to  a  private  party.  Specifically,  the 
Administrator  may  exempt  the  sponsor 
from  all  or  part  of  the  requirements  to 
use  airport  revenues  for  airport-related 
purposes  (upon  approval  of  65  percent 
of  the  air  carriers  serving  the  airport  and 
having  65  percent  of  the  landed  weight), 
to  pay  back  a  portion  of  Federal  grants 
upon  the  sale  of  an  airport,  and  to  return 
airport  property  deeded  by  the  Federal 
Government  upon  transfer  of  the  airport. 
The  Administrator  is  also  authorized  to 
exempt  the  private  purchaser  or  lessee 
from  the  requirement  to  use  all  airport 
revenues  for  airport-related  purposes,  to 
the  extent  necessary  to  permit  the 
purchaser  or  lessee  to  earn 
compensation  from  the  operations  of  the 
airport.  (No  air  carrier  approval  is 
necessary  for  the  latter  exemption.) 

On  September  16, 1997,  the  FAA 
issued  a  notice  of  procedures  to  be  used 
in  applications  for  exemption  under  the 
Airport  Privatization  Pilot  Program  (62 
FR  48693).  The  application  procedures 
are  available  for  review  on  the  FAA  Web 
site  www2 .faa.gov/arp/publications/ 
fedreg.  cfm  ?arpnav=fedr. 

On  March  2,  2000,  Orleans  Levee 
District  submitted  a  preliminary 
application  for  the  participation  of  the 
New  Orleans  Lakefront  Airport  in  the 
Airport  Privatization  Pilot  Program.  On 
May  17,  2000,  the  FAA  informed  the 
Orleans  Levee  District  that  additional 
information  was  needed  in  order  for  the 
FAA  to  accept  the  application  for 
further  review.  On  January  19,  2001,  the 
Orleans  Levee  District  completed  its 
submittal  of  all  information  previously 
requested  by  the  FAA. 

On  March  8,  2001,  the  FAA  informed 
the  Orleans  Levee  District  that  it  had 
accepted  New  Orleans  Lakefront 
Airport's  preliminary  application  for 
further  review.  This  action  permitted 
the  Orleans  Levee  District  to  select  a 
private  operator,  negotiate  an  agreement 
and  submit  a  final  application  to  the 
FAA  for  exemption.  The  filing  date  of 
the  Orleans  Levee  District  preliminary 
application  was  January  19,  2001;  the 
date  the  FAA  received  a  completed 
preliminary  application.  On  April  23,   • 
2002,  the  Orleans  Levee  District  filed 
the  final  application. 

The  proceeds  from  the  sale  of  lease  of 
airport  property  are  considered  airport 
revenue  and  must  be  used  in  accordance 
with  the  requirements  of  49  U.S.C. 


47107(b)  and  47133.  In  its  final 
application,  the  Orleans  Levee  District 
requested  an  exemption  under  49  U.S.C. 
47134(b)(1)  firom  49  U.S.C.  47107(b)  and 
47133,  to  permit  the  Orleans  Levee 
District  to  use  compensation  from  the 
lease  of  airport  property  for  non-airport 
purposes,  forgo  the  repayment  of 
Federal  grants,  and  allow  American 
Airports  Lakefront,  LLC  to  earn 
compensation  from  the  operation  of  the 
airport. 

The  final  application  provides  that 
American  Airports  Lakefront  will 
operate  the  airport  under  a  50  year  lease 
and  pay  the  Orleans  Levee  District 
$300,000  in  aimual  rental  payments  for 
the  first  three  years.  In  the  fourth  year, 
American  Airports  Lakefront  will  pay 
$300,000  in  annual  rental  payments  or 
1 1  percent  of  the  airport's  gross  income 
not  to  exceed  $3,000,000  plus  30 
percent  of  the  airport's  gross  income 
over  $3,000,000. 

On  July  2,  2002,  in  an  effort  to  clarify 
certain  parts  of  the  application,  FAA 
staff  requested  responses  to  26 
questions.  Three  of  the  questions  posed 
to  the  American  Airports  Lakefront 
required  it  to  utilize  confidential 
business  or  financial  information  in  its 
response.  In  accordance  with  the  airport 
privatization  pilot  program  application 
procedures,  62  F.R.  48693,  48706 
(September  16, 1997),  the  private 
operator  has  requested  confidential 
treatment  of  this  information.  As  a 
result,  the  three  questions  and  their 
responses  have  been  redacted  and  will 
not  be  available  for  public  conunent. 
Copies  of  the  26  questions  and  the  23 
responses  available  for  public  view  and 
comment  are  included  in  the  sponsor's 
application  for  public  review. 

On  November  7.  2002.  the  FAA 
requested  responses  to  four  additional 
questions.  The  questions  and  the 
responses  are  included  in  the  docket  for 
public  review. 

The  FAA  has  determined  that  the 
appUcation  is  substantially  complete. 
As  part  of  its  review  of  the  NEW  final 
application,  the  FAA  has  extended  the 
comment  period  until  May  23.  2003- 

The  purpose  of  the  public  meeting 
scheduled  for  Saturday,  May  10.  2003, 
is  to  accept  public  comments  on  the 
NEW  final  application  for  inclusion  in 
Docket  No.  2003-14246.  The  FAA  will 
answer  general  questions  on  the  Airport 
Privatization  Pilot  Program  and  how 
FAA  requirements  will  apply  to  private 
airport  operators  generally.  However, 
because  the  NEW  final  application  is 
presently  before  the  agency  for  a 
decision,  the  FAA  will  not  be  able  to 
discuss  the  application  or  the  pending 
agency  decision.  Individuals  wishing  to 
address  the  FAA  panel  can  sign  up  at 
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the  airport  administration  building 
beginning  at  9  am  on  the  day  of  the 
public  meeting.  The  FAA  panel  wrill 
begin  accepting  comments  at  10  am. 

Issued  in  Washington,  DC.  on  March  10. 
2003. 

David  L.  Bennett, 

Director,  Office  of  Airport  Safety  and 
Standards. 
[FR  Doc.  03-6475  Filed  3-17-03;  8:45  am) 

BtLUNQ  CODE  4910-1»-« 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Blue  Grass  Airport,  Lexington,  KY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Blue  Grass 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  April  17,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  3385  Airways  Boulevard,  Suite 
302,  Memphis,  Tennessee  38116-3841. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must    . 
be  mailed  or  delivered  to  Mr.  Michael 
A.  Gobb,  Executive  Director  of  the 
Lexington-Fayette  Urban  County  Airport 
Board  at  the  following  address:  4000 
Versailles  Road,  Lexington,  Kentucky 
40510. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  LexingtOn- 
Fayette  Urban  County  Airport  Board 
under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  L.  Dupree,  Program  Manager, 
Memphis  Airports  District  Office,  3385 
Airways  Boulevard.  Suite  302, 
Memphis,  Tennessee  38116-3841,  (901) 
544-3495,  Extension  215.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPtEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 


comment  on  the  application  to  impose 
and  use  the  revenue  fitim  a  PFC  at  Blue 
Grass  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  March  7,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  frt>m  a  PFC 
submitted  by  Lexington-Fayette  Urban 
Coimty  Airport  Board  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  26,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  03-5-C-OO- 
LEX. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
September  1,  2003. 

Proposed  charge  expiration  date: 
March  1,  2025. 

Total  estimated  net  PFC  revenue: 
$53,671,204. 

Brief  description  of  proposed 
projectfs):  Air  Carrier  Ramp  Expansion, 
Security  Upgrades,  Coftcourses  "B"  & 
"C"  Stairwells,  Runway  Safety  Area 
Improvements,  Taxiway  "A" 
Rehabilitation,  Terminal  Interior 
Modifications,  Concourse  Gate 
Additions,  Runway  8/26  Rehabilitation, 
Air  Carrier  Ramp  Rehabilitation,  PFC 
Application  Development,  and  PFC 
Program  Administration. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PPCs:  The  Board 
intends  to  request  that  those  air  carriers 
operating  under  Part  135.  non- 
scheduled,  whole-plane-charter  basis. 
i.e..  Air  Taxi/Commercial  Operators 
("ATCO")  which  file  FAA  Form  1800- 
31,  at  the  Airport  to  be  exempt  frtim 
collecting  the  PFC. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lexington- 
Fayette  Urban  County  Airport  Board. 

Issued  in  Memphis,  Tennessee,  on  March 
7.  2003. 

La  Verne  F.  Reid, 

Manager,  Memphis  Airports  District  Office, 
Southern  Region. 

(FR  Doc.  03-6474  Filed  3-17-03;  8:45  am] 
SNJJNG  CODE  491fr-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Notice  and  Request  for  Comments 

AGENCY:  Federal  Railroad 
Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requirement  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  January  16,  2003  (68  FR 
2393). 

DATES:  Comments  must  be  submitted  on 
or  before  April  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Safety, 
Planning  and  Evaluation  Division,  RRS- 
21,  Federal  Railroad  Administration, 
1120  Vermont  Ave.,  NW..  Mail  Stop  25. 
Washington.  DC  20590  (telephone:  (202) 
493-6292),  or  Ms.  Debra  Steward,  Office 
of  Information  Technology  and 
Productivity  Improvement,  RAD-20, 
Federal  Railroad  Administration,  1120 
Vermont  Ave..  NW.,  Mail  Stop  35, 
Washington,  DC  20590  (telephone:  (202) 
493-6139).  (These  telephone  nmnbers 
are  not  toll-fi-ee.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  104-13,  section  2, 109 
Stat.  163  (1995)  (codified  as  revised  at 
44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506,  3507;  5  CFR  1320.5, 
1320.8(d)(1),  1320.12.  On  January  16. 
2003,  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  comment 
on  ICRs  that  the  agency  was  seeking 
OMB  approval.  68  FR  2393. 

FRA  received  three  comments  after 
issuing  this  notice.  The  first  comment  or 
letter  that  FRA  received  was  frx>m  the 
Brotherhood  of  Railroad  Signalmen 
(BRS).  The  BRS  supports  the  proposed 
study  and  remarked:  "The  BRS 
contends  that  the  Work  Schedules  and 
Sleep  Patterns  of  Railroad  Signalmen, 
OMB  No.  2130-NEW.  study  will  help 
the  FRA  and  the  rail  industry  to  develop 
an  understanding  of  the  work  schedule- 
related  fatigue  issues  that  affect 
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signalmen.  Once  this  study  is  complete, 
the  BRS  will  continue  to  work  with  the 
FRA  and  the  rail  industry  in  order  to 
promote  work  schedules  that  will 
reduce  the  fatigue  level  of  railroad 
signalmen.  The  BRS  also  hopes  that 
after  this  study  is  completed,  the  FRA 
diligently  moves  forward  in  their  effort 
to  examine  the  effects  of  fatigue  on  other 
non-operating  crafts,  such  as.  but  not 
limited  to:  track  maintenance  personnel, 
locomotive  and  car  repair  personnel; 
and  telecommunications  personnel." 

The  second  comment  or  letter  that 
FRA  received  came  from  the  American 
Train  Dispatchers  Department  (ATDD). 
The  ATDD  also  supports  the  proposed 
study  and  observed:  "The  ATDD 
applauds  the  efforts  of  the  Federal 
Railroad  Administration  and  supports 
them  in  proposing  a  study,  which  will 
focus  on  the  cause  and  e^ect  of  fatigue 
issues  that  influence  the  performance  of 
duties  and  responsibilities  of  signalmen. 
Their  analysis  of  data  can  only 
contribute  to  the  understanding  of  this 
most  important  issue,  which  will  benefit 
not  only  signalmen,  but  many  other 
non-operating  crafts  as  well." 

The  third  and  Hnal  comment  or  letter 
that  FRA  received  came  from  the 
Brotherhood  of  Maintenance  of  Way 
Employees  (BMWE).  The  BMWE  too 
supports  the  proposed  study  and  stated 
the  following:  "Fatigue  continues  to  be 
a  factor  for  the  non-operating  crafts 
within  the  rail  industry,  especially  in 
view  of  working  conditions,  expanded 
territories,  ft^quent  changes  in 
workweek  and  starting  times,  erratic  call 
schedules,  etc.  Members  of  the  BRS,  like 
those  of  the  BMWE,  are  subject  to  a 
number  of  work  schedule-related  factors 
which  can  lead  to  fatigue  induced 
accident  and  incidents.  As  such,  we 
support  the  study  contemplated  in  the 
above-referenced  notice  to  assist  FRA 
and  the  rail  industry  in  understanding 
the  impact  of  work  schedules,  territory 
size,  call  schedules,  working  conditions, 
and  other  factors  which  may  contribute 
to  BRS  employee  fatigue.  Based  on  the 
anticipated  success  of  the  BRS  study. 
BMWE  believes  FRA  should 
systematically  and  individually 
examine  the  cause  and  effect  of  fatigue 
on  other  non-operating  crafts,  inclusive 
of  BMWE."  None  of  these  three 
comments  addressed  the  issue  of  burden 
hour  estimates  or  burden  cost  estimates. 
After  carefully  reviewing  these 
comments,  DOT  announces  that  these 
information  collection  activities  have 
been  reevaluated  and  certified  imder  5 
CFR  1320.5(a)  and  forwarded  to  OMB 
for  review  and  approval  pursuant  to  5 
CFR  1320.1 2(c). 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 


information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b):  5 
CFR  132042(d).  FederaMaw  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
days  after  the  30  day  notice  is 
published.  44  U.S.C.  3507  (b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983. 
Aug.  29. 1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983.  Aug. 
29, 1995.  Therefore,  respondents  should 
submit  their  respective  conunents  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983, 
Aug.  29. 1995. 

The  summaries  below  describe  the 
nature  of  the  information  collection 
requirements  (ICRs)  and  the  expected 
burden,  and  are  being  submitted  for 
clearance  by  OMB  as  required  by  the 
PRA. 

Title:  Work  Schedules  and  Sleep 
Patterns  of  Railroad  Signalmen. 

OMB  Control  Number:  2130-NEW. 

Type  of  Request:  New  collection. 

Affected  Public:  Rail  workers. 

Aostract:  In  a  continuing  effort  to 
improve  rail  safety  and  to  reduce  the 
number  of  injuries  and  fatalities  to  rail 
workers.  FRA  and  the  rail  industry  have 
recently  focused  on  the  issue  of  fatigue 
among  train  and  engine  crew  personnel. 
Because  railroading  is  an  around-the- 
clock,  seven-days-a-week  operation  and 
because  a  wide  array  of  workers  are 
needed  to  both  operate  and  to  maintain 
the  nation's  railroads,  other  crafts — 
besides  train  and  engine  crews — can 
also  be  subject  to  fatigue.  The  non- 
operating  crafts,  including  locomotive 
and  car  repair,  track  maintenance,  signal 
system  maintenance  and 
telecommunications,  fall  into  this 
second  category.  FRA  is  proposing  a 
study  which  will  focus  on  signalmen, 
one  of  the  non-operating  crafts.  FRA 
seeks  to  develop  an  imderstanding  of 
the  work  schedule-related  fatigue  issues 
that  affect  signalmen.  The  proposed 
study  has  two  primary  piuposes:  (1)  It 
aims  to  dociunent  and  characterize  the 
work/rest  schedules  and  sleep  patterns 
of  the  signalmen:  and  (2)  It  intends  to 
examine  the  relationship  between  these 
schedules  and  level  of  alertness/fatigue 
for  the  individuals  who  work  these 
schedules.  Subjective  ratings  from 
participants  of  their  alertness/sleepiness 
on  both  work  and  non-work  days  will  be 
an  integral  part  of  this  study.  The  data 
will  be  collected  through  the  use  of  a 
daily  diary  or  log.  as  well  as  a  brief 
background  questionnaire  for  each 
participant.  Analysis  of  the  diary  data 


will  allow  FRA  to  assess  whether  or  not 
there  are  any  work-related  fatigue  issues 
for  signalmen. 

Annual  Estimated  Burden  Hours:  850 
hours. 

Addressee:  Send  comments  regarding 
this  information  collection  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
Seventeenth  Street.  NW..  Washington, 
DC,  20503,  Attention:  FRA  Desk  Officer. 

Comments  are  invited  on  the 
folloiving:  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  th^ 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubUcation  of  this 
notice  in  the  Federal  Register. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  E)C,  on  March  13, 
2003. 
Kathy  A.  Weiner, 

Director,  Office  of  Information  Technology 

and  Support  Systems,  Federal  Railroad 

Administration. 

[FR  Doc.  03-6424  Filed  3-17-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroad 
has  petitioned  the  Federal  Raihoad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-2003-14363 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  Phil  Abaray.  Chief 
Engineer — Signals,  1416  Dodge  Street. 
Room  1000.  Omaha.  Nebraska  68179- 
1000. 
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The  Union  Pacific  Railroad  Company 
(UP)  seeks  approval  of  the  proposed 
reduction  to  the  limits  of  the  traffic 
control  system  on  the  single  main  track 
between  C.P.  F910.  milepost  10.1,  and 
C.P.  F909,  milepost  8.5.  near  Milpitas, 
California,  on  the  Milpitas  Subdivision, 
Roseville  Area.  The  proposed  changes 
include  removal  Of  northboimd  signal 
506L  and  southbound  signal  101  at  C.P. 
F910,  removal  of  southbound  signal 
504R  at  C.P.  F909,  and  installation  of 
"Entering  CTC,"  "Leaving  CTC,"  and 
"End  of  Block"  signs  at  milepost  8.5. 

The  reasons  given  for  the  proposed 
changes  are  that  the  signal  system  is  no 
longer  required  in  the  yard  area  and 
presently  inhibits  switching  operations, 
the  affected  area  is  no  longer  used  for 
through  trains,  and  the  track  will  be 
used  for  switching  moves,  service  to 
local  industries,  and  the  storage  of  cars. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  groimds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  nimaber  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level),  400  7th  Street.  SW., 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  vdll  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  faciUty.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  March  7, 
2003. 

Grady  C.  Cothen.  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  03-6422  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  raihoad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  No.  FRA-2003-14364 

Applicant:  Union  Pacific  Railroad 
Company.  Mr.  Phil  Abaray.  Chief 
Engineer — Signals.  1416  Dodge  Street. 
Room  1000.  Omaha,  Nebraska  68179- 
1000. 

The  Union  Pacific  Raihoad  Company 
(UP)  seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system  between 
milepost  4.1,  and  milepost  8.3  near 
Warm  Springs,  California,  on  the  Warm 
Springs  Subdivision,  Roseville  Area. 
The  proposed  changes  include  removal 
of  northbound  signals  53,  65,  and  83, 
removal  of  southbound  signals  40,  52, 
and  64,  and  installation  of  "End  of 
Block,"  "Entering  ABS,"  and  "Leaving 
ABS"  signs  at  milepost  4.1  and  milepost 
8.3. 

The  reasons  given  for  the  proposed 
changes  are  that  the  signal  system  is  no 
longer  required  in  the  yard  area  and 
presently  inhibits  switching  operations; 
the  track  will  be  used  for  switching 
movements,  arrival  and  departures  from 
the  Warm  Springs  and  Milpitas  yards, 
service  to  local  industries,  and  the 
storage  of  cars. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  .proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level).  400  7th  Street.  SW.. 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 


that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  diuing  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
pubUc  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  £)C,  on  March  7, 
2003. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
|FR  Doc.  03-6423  Filed  3-17-03;  8:45  am} 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Docket  No.  FTA-2003-1 4691  ] 

Notice  of  Request  for  the  Extension  of 
Currently  Approved  Informatlbn 
Collections 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collections:  49  U.S.C.  section  5312(a) 
Research,  Development,  Demonstration 
and  Training  Projects. 
DATES:  Conunents  must  be  submitted 
before  May  19,  2003. 
ADDRESSES:  All  written  conunents  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office,  PL-401, 400  Seventh 
Street,  SW.,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
10  a.m.  to  5  p.m..  e.t.,  Monday  through 
Friday,  except  Federal  hoUdays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Henry  Nejako,  Office  of  Research, 
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Demonstration  and  Innovation,  (202) 
366-0184. 

SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  these 
information  collections,  including:  (1) 
The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FTA;  (2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information:  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
reinstatement  of  this  information 
collection. 

Title:  49  U.S.C.  section  5312(a) 
Research,  Development,  Demonstration 
and  Training  Projects.  OMB  Number: 
2132-0546. 

Background:  49  U.S.C.  section  5312(a) 
authorizes  the  Secretary  of 
Transportation  to  make  grants  or 
contracts  for  research,  development,  and 
demonstration  projects  that  will  reduce 
urban  transportation  needs,  improve 
mass  transportation  service,  or  help 
transportation  service  meet  the  total 
urban  transportation  needs  at  a 
minimum  cost.  In  carrying  out  the 
provisions  of  this  section,  the  Secretary 
is  also  authorized  to  request  and  receive 
appropriate  information  from  any 
source. 

The  information  collected  is  . 
submitted  as  part  of  the  application  for 
grants  and  cooperative  agreements  and 
is  used  to  determine  eligibility  of 
applicants.  Collection  of  this 
information  also  provides 
documentation  that  the  applicants  and 
recipients  are  meeting  program 
objectives  and  are  complying  with  FTA 
Circular  6100.1B  and  other  federal 
requirements. 

Respondents:  FTA  grant  recipients. 

Estimated  Annual  Burden  on 
Respondents:  Approximately  56  hours 
for  each  of  the  250  respondents. 

Estimated  Total  Annual  Burden: 
13,940  hours. 

Frequency:  Aiuiual.  , 

Issued:  March  11,  2003. 
Timothy  B.  Wolgast, 

Acting  Associate  Administrator  for 

Administration. 

[FR  Doc.  03-6428  Filed  3-17-03;  8:45  am) 

BILLING  COOC  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Doclwt  No.  FTA-2003-1 4690] 

Notice  Of  Request  for  the  Extension  of 
Currently  Approved  information 
Collections 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTK>N:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collections: 

Reporting  of  Technical  Activities  by 
FTA  Grant  Recipients 
DATES:  Comments  must  be  submitted 
before  May  19,  2003. 
ADDRESSES:  All  written  comments  myst 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
Dockets  Office.  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
10  a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Candace  Noonan,  Office  of  Planning, 
(202)  366-1648. 

SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  these 
information  collections,  including:  (1) 
The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FTA:  (2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
reinstatement  of  this  information 
collection. 

Title:  Reporting  of  Technical 
Activities  by  FTA  Grant  Recipients 
[OMB  Number:  2132-0549) 

Background:  49  U.S.C.  sections  5303 
and  5313(a)  and  (b)  authorize  the  use  of 
Federal  funds  to  assist  metropolitan 
planning  organizations  (MPOs),  states, 
and  local  public  bodies  in  developing 


transportation  plans  and  programs  to 
serve  future  transportation  needs  of 
urbanized  areas  and  nonurbanized  areas 
throughout  the  nation.  As  part  of  this 
effort,  MPOs  are  required  to  consider  a 
wide  range  of  goals  and  objectives  and 
to  analyze  alternative  transportation 
system  management  and  investment 
strategies.  These  objectives  are 
measured  by  definable  activities  such  as 
planning  certification  reviews  and  other 
related  activities. 

The  information  collected  by  these 
forms  is  used  to  report  annually  to 
Congress,  the  Secretary,  and  to  the 
Federal  Transit  Administrator  on  how 
grantees  are  responding  to  national 
emphasis  areas  and  congressional 
direction,  and  allows  FTA  to  track 
grantees'  use  of  Federal  planning  and 
research  funds. 

Respondents:  FTA  grant  recipients. 

Estimated  Annual  Burden  on 
Respondents:  3  hours  for  each  of  the  50 
respondents. 

Estimated  Total  Annual  Burden:  150 
hours. 

Frequency:  Annual. 

Dated:  March  11,2003. 
Timothy  B.  Wolgast, 

Acting  Associate  Administrator  for 

Administration. 

(FR  Doc.  03-6429  Filed  3-17-03;  8:45  am] 

«LUNG  COOe  4S10-S7-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Doclcet  No.  FTA-2003-1 4689] 

Notice  of  Request  for  the  Extension  of 
Currently  Approved  Information 
Collections 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collections: 

(1)  Nondiscrimination  as  it  Applies  to 
FTA  Grant  Programs. 

(2)  Title  VI  as  it  Applies  to  FTA  Grant 
Programs. 

DATES:  Comments  must  be  submitted 
before  May  19,  2003. 

ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  United  States 
Department  of  Transportation,  Central 
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Dockets  Office,  PL-401,  400  Seventh 
Street,  SW.,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
10  a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Akira  Sano,  Office  of  Civil  Rights,  (202) 
366-4018. 

SUPPLEMENTARY  INFORMATION:  blterested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  these 
information  collections,  including:  (1) 
The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FTA;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing  . 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
reinstatement  of  this  information 
collection. 

Title:  Nondiscrimination  as  it  Applies 
to  FTA  Grant  Programs  {OMB  Number: 
2132-0542). 

Background:  All  entities  receiving 
federal  financial  assistance  from  FTA 
are  prohibited  from  discriminating 
against  any  employee  or  applicant  for 
employment  because  of  race,  color, 
creed,  sex,  national  origin,  age  or 
disability.  To  ensure  that  FTA's  equal 
employment  opportunity  (EEO) 
procedures  are  followed,  FTA  requires 
grant  recipients  to  submit  written  EEO 
plans  to  FTA  for  approval.  FTA's 
assessment  of  this  requirement  shows 
that  the  formulating,  submitting,  and 
implementing  of  EEO  programs  should 
minimally  increase  costs  for  FTA 
applicants  and  recipients. 

To  determine  a  grantee's  compliance 
with  applicable  laws  and  requirements, 
grantee  submissions  are  evaluated  and 
analyzed  based  on  the  follovtring  criteria. 
First,  an  EEO  program  must  include  an 
EEO  policy  statement  issued  by  the 
chief  executive  officer  covering  all 
employment  practices,  including 
recruitment,  selection,  promotions, 
terminations,  transfers,  layoffs, 
compensation,  training,  benefits,  and 
other  terms  and  conditions  of 
employment.  Second,  the  policy  must 
be  placed  conspicuously  so  that 
enlpjoyees,  applicants,  and  the  general 
public  are  aware  of  the  agency's  EEO 
commitment. 

The  data  derived  from  written  EEO 
and  affirmative  actioa  plans  will  be 


used  by  the  Office  of  Civil  Rights  in 
monitoring  grantees'  compliance  with 
applicable  ^O  laws  and  regulations. 
This  monitoring  and  enforcement 
activity  will  ensure  that  minorities  and 
women  have  equitable  access  to 
employment  opportunities  and  that 
recipients  of  Federal  funds  do  not 
discriminate  against  any  employee  or 
applicant  because  of  race,  color,  creed, 
sex,  national  origin,  age,  or  disability. 

Respondents:  FTA  grant  recipients. 

Estimated  Annual  Burden  on 
Respondents:  25  hours  for  each  of  the  93 
EEO  submissions. 

Estimated  Total  Annual  Burden: 
2,325  hours. 

Frequency:  On  occasion,  every  3 
years,  annually. 

Title:  Title  VI  as  It  Applies  to  FTA 
Grant  Programs  [OMB  Number:  2132- 
0542). 

Background:  Section  601  of  Title  VI  of 
the  Civil  Rights  Act  of  1964  states:  "No 
person  in  the  United  States  shall,  on  the 
groimds  of  race,  color,  or  national 
origin,  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  imder  any 
program  or  activity  receiving  Federal 
financial  assistance."  This  information 
collection  is  required  by  the  Department 
of  Justice  (DOJ)  Title  VI  Regulation,  28 
CFR  part  42,  subpart  F  (section  42.406), 
and  DOT  Order  1000.12.  FTA  policies 
and  requirements  are  designed  to  clarify 
and  strengthen  these  regulations.  This 
requirement  is  applicable  to  all 
applicants,  recipients,  and  subrecipients 
receiving  federal  financial  assistance. 
Experience  has  demonstrated  that  a 
program  requirement  at  the  application 
stage  is  necessary  to  assure  that  benefits 
and  services  are  equitably  distributed  by 
grant  recipients.  The  requirements 
prescribed  by  the  Office  of  Civil  Rights 
accomplish  fiiat  objective  while 
diminishing  possible  vestiges  of 
discrimination  among  FTA  grant 
recipients.  FTA's  assessment  of  this 
requirement  indicated  that  the 
formulation  and  implementation  of  the 
Title  VI  program  should  occur  with  a 
decrease  in  costs  to  such  applicants  and 
recipients. 

All  FTA  grant  applicants,  recipients, 
and  subrecipients  are  required  to  submit 
applicable  Title  VI  information  to  the 
FTA  Office  of  Civil  Rights  for  review 
and  approval.  If  FTA  did  not  conduct 
pre-award  reviews,  solutions  would  not 
be  generated  in  advance  and  program 
improvements  could  not  be  integrated 
into  projects.  FTA's  experience  with 
pre-award  reviews  for  all  projects  and 
grants  suggests  this  method  contributes 
to  maximum  efficiency  and  cost 
effectiveness  of  FTA  dollars  and  has 
kept  post-award  complaints  to  a 


minimum  Moreover,  the  objective  of 
the  Title  VI  statute  can  be  more  easily 
attained  and  beneficiaries  of  FTA 
funded  programs  have  a  greater 
likelihood  of  receiving  transit  services 
and  related  benefits  on  a 
nondiscriminatory  basis. 

Respondents:  FTA  grant  recipients.' 

Estimated  Armual  Burden  on 
Respondents:  45  hours  for  114  Title  IV 
programs.  1  hour  for  202  Title  VI 
programs  (General). 

Estimated  Total  Annual  Burden: 
5,332  hours. 

Frequency:  Annual. 

Issued:  March  11,  2003. 

Timothy  B.  Wolgast, 

Acting  Associate  Administrator  for 
Administration. 

[FR  Doc.  03-6430  Filed  3-17-03;  8:45  am] 

BIUJNG  COOE  4S10-57-« 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Ex  Parte  No.  333] 

Sunshine  Act  Meeting 

TIME  &  DATE:  9:30  a.m.,  Friday,  March 
21,2003. 

PLACE:  The  Board's  Hearing  Room, 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423. 
STATUS:  The  Board  will  meet  to  discuss 
among  themselves  the  following  agenda 
items.  Although  the  conference  is  open 
for  public  observation,  no  public 
participation  is  permitted. 
MATTERS  TO  BE  DISCUSSED:  STB  Docket 
No.  42054,  PPL  Montana.  LLC  v.  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company. 

STB  Docket  No.  42056,  Texas 
Municipal  Power  Agency  V.  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company. 

.STB  Docket  No.  42069,  Duke  Energy 
Corporation  v.  Norfolk  Southern 
Railway  Company. 

STB  Docket  No.  42070,  Duke  Energy 
Corporation  v.  CSX  Transportation,  Inc. 

STB  Ex  Parte  No.  589,  Calculation  of 
Variable  Costs  in  Rate  Complaint 
Proceedings  Involving  Non-Class  I 
Railroads. 

STB  Section  5a  Application  No.  118 
(Sub-No.  2),  EC-Mac  Motor  Carriers 
Service  Association,  Inc.,  et  al. 

Embraced  Cases: 

Section  5a  Application  No.  22  (Sub- 
No.  8),  Pacific  Inland  Tariff  Bureau, 
Inc. — Renewal  of  Agreement. 

Section  5a  Application  No.  25  (Sub- 
No.  9),  The  New  England  Motor  Rate 
Bureau.  Inc. 
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Section  5a  Application  No.  34  (Sub- 
No.  10),  Middlewest  Motor  Freight, — 
Renewal  of  Agreement. 

Section  5a  Application  No.  45  (Sub- 
No.  16).  Niagara  Frontier  Tariff  Bureau, 
Inc. 

Section  5a  Application  No.  46  (Sub- 
No.  21),  Southern  Motor  Carriers  Rate 
Conference,  Inc. 

Section  5a  Application  No.  55 
(Amendment  No.  2),  Motor  Carriers 
Traffic  Association — Agreement. 

Section  5a  Application  58  (Sub-No. 
4),  Machinery  Haulers  Association 
Inc. — Agreement. 

Section  5a  Application  60  (Sub-No. 
11),  Rocky  Mountain  Tariff  Bureau.  Inc. 

Section  5a  Application  63  (Sub-No. 
4),  Nationwide  Bulk  Trucking 
Association,  Inc. — Agreement. 

Section  5a  Application  No.  70  (Sub- 
No.  12),  Western  Motor  Tariff  Bureau, 
Inc. — Agreement.  i 

STB  Section  5a  Application 
Agreement  No.  116  (Sub-No.  1), 
Willamette  Tariff  Bureau,  Inc. — Renewal 
of  Agreement. 

Section  5a  Application  No.  61  (Sub- 
No.  6),  National  Classification 
Committee — Agreement. 

STB  Finance  Docket  No.  34276, 
Massachusetts  Port  Authority- 
Acquisition  Exemption-Certain  Assets  of 
Boston  and  Maine  Corporation. 

Embraced  Case: 

STB  Docket  No.  AB-32  (Sub-No.  92), 
Boston  and  Maine  Corporation- 
Abandonment-in  Suffolk  County,  MA. 

STB  Finance  Docket  No.  34210, 
Sunflower  Rail  Company,  LLC- 
Construction  and  Operation  Exemption- 
Finney  County,  KS. 

STB  Finance  Docket  No.  34305,  The 
Burlington  Northern  and  Sante  Fe 
Railway  Company-Construction  and 
Operation-Merced  County,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 
Dennis  Watson,  Office  of  Congressional 
and  Public  Services,  Telephone: 
(202)565-1596.  FIRS:  1-800-877-8339. 

Dated:  March  14.  2003. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  03-6571  Filed  3-14-03;  2:17  pm] 
8IUJNQ  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  Nos.  AB-565  (Sub-No.  13X) 
and  AB-55  (Sub-No.  628X)] 

New  York  Central  Lines,  LLC— 
Abandonment  Exemption— in  Bronx 
County,  NY;  CSX  Transportation,  Inc. — 
« Discontinuance  of  Service 
Exemptiorv— in  Bronx  County,  NY 

New  York  Central  Unes,  LLC  (NYC) 
and  CSX  Transportation,  Inc.  (CSXT) 
have  filed  a  notice  of  exemption  under 
49  CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  for  NYC  to  abandon  and  CSXT 
to  discontinue  service  over  an 
approximately  1.5-mile  line  of  railroad 
between  milepost  QVP  0.0  at  Melrose 
Avenue  and  milepost  QVP  1.5  near  the 
southernmost  edge  of  the  tunnel  at 
Southern  Boulevard  in  Bronx  County, 
NY.  The  line  traverses  United  States 
Postal  Service  Zip  Codes  10454. 10455, 
and  10456. 

NYC  and  CSXT  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(envirorunental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  these  exemptions, 
any  employee  adversely  affected  by  the 
abandonment  or  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  these  exemptions  will  be 
effective  on  April  17,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 


expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  March  28. 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  7,  2003, 
with:  Surface  Transportation  Board, 
1925  K  Street,  NW.,  Washington,  DC 
20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 
representative:  Natalie  S.  Rosenberg, 
Counsel,  CSX  Transportation,  Inc.,  500 
Water  Street,  1150,  Jacksonville,  FL 
32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemptions 
are  void  ab  initio. 

Applicants  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any,  of  the  abandonment 
and  discontinuance  on  the  enviroiunent 
and  historic  resources.  SEA  will  issue 
an  environmental  assessment  (EA)  by 
March  21,  2003.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board.  Washington.  DC  20423)  or  by 
calling  SEA,  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.)  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  NYC  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and'fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NYC's  filing  of  a  notice  of 
consununation  by  March  18,  2004,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
www.stb.dot.gov." 

Decided:  March  11.  2003. 


■  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 


exemptions'  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemptions'  effective  date. 

2  Each  OFA  "must  be  accompanied  by  the  filing 
fee,  which  currently  is  set  at  $1,100.  See  49  CFR 
1002.2(f)(2S]. 


By  the  Board,  David  M.  Konschhik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  03-6283  Filed  3-17-03;  8:45  am] 

BIUJNG  CODE  4015-00-F 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

March  10,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biu^au  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasvuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  April  17,  2003  to 
be  assured  of  consideration. 

Bureau  of  the  Public  Debt  (PD) 

OMB  Number:  1535-0136. 

Form  Number:  PD  F  5410. 

Type  of  Review:  Extension. 

Title:  Application  for  Refund.of 
Purchase  Price  of  United  States  Savings 
Bonds  for  Organizations. 

Description:  Used  by  an  organization 
to  request  refund  of  piuchase  price  of 
United  States  Savings  Bonds. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden 
Hours:  500  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  Public 
Debt,  200  Third  Street,  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  03-6385  Filed  3-17-03;  8:45  am) 
BIUJNG  CODE  4«10-39-P 


DEPARTMENT  OF  THE  TREASURY 

SuiMTWssion  for  OMB  Review; 
Comment  Request 

March  10,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biu«au  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  Jo  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  April  17,  2003  to 
be  assiu«d  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1499. 

Revenue  Procedure  Number:  Revenue 
Procediue  96-52. 

Type  of  Review:  Extension. 

Title:  Acceptance  Agents. 

Description:  Revenue  Procedure  96— 
32  describes  application  procedures  for 
becoming  an  acceptance  agent  and  the 
requisite  agreement  that  an  agent  must 
execute  with  IRS. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
12,825. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours,  12  minutes. 

Estimated  Total  Reporting  Burden: 
41,006  hours. 

OMB  Number:  1545-1805. 

Form  Number:  IRS  Form  8880. 

Type  of  Review:  Extension. 

Title:  Credit  for  Qualified  Retirement 
Savings  Contributions. 

Description:  Form  8880  is  used  to 
allow  qualifying  taxpayers  to  take  a 
nonrefundable  credit  for  contributions 
made  to  their  qualified  retirement 
accounts.  These  accounts  can  be  IRA's, 
Roth  IRA's,  or  qualified  employer 
sponsored  retirement  plans. 

Respondents:  Individual  or 
household. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 19  min. 
Learning  about  the  law  or  the  form — 9 
min. 


Preparing  the  form — 29  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,310,000  hours. 

OMB  Number:  1545-1807. 

Form  Number:  IRS  Form  8885. 

Type  of  Review:  Revision. 

Title:  Health  Insurance  Credit  for 
Eligible  Recipients. 

Description:  Form  8885  is  used  to 
allow  a  qualifying  individual  to  take  a 
credit  for  health  insurance  premiums 
paid  either  by  them  or  their  behalf  on 
their  tax  return. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 13  min. 

Learning  about  the  law  or  the  form — 9 

min. 
Preparing  the  form — 18  min. 
Copying,  assembling,  and  sending  the  '  . 

form  to  the  IRS — 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  303,000  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  03-6386  Filed  3-17-03;  8:45  am) 

niUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

President's  Commission  on  the  United 
States  Postal  Service 

agency:  Department  of  the  Treasury, 
Departmental  Offices. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  of  a  meeting 
of  the  President's  Commission  on  the 
United  States  Postal  Service. 
DATES:  The  meeting  vdll  be  held  on 
Friday,  April  4,  2003,  from  8:30  a.m.  to 
approximately  12:30  p.m.  p.s.t. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Concourse  Ballroom  (2nd  floor)  of 
The  Westin  Hotel  Los  Angeles  Airport, 
5400  West  Century  Boulevard,  Los 
Angeles,  California  90045. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kodat,  Designated  Federal 
Official.  202-622-7073. 
SUPPLEMENTARY  INFORMATION:  At  the 
public  meeting,  the  Commission  will 
examine  the  current  and  potential  role 
of  the  private  sector  in  the  mail  delivery 
system  through  outsourcing, 
worksharing.  and  retail  partnerships. 
The  Commission  will  also  examine  the 
issue  of  Postal  Service  competition  with 
the  private  sector.  Witnesses  will  testify 
at  the  invitation  of  the  Commission.  At 
the  meeting,  the  Private-Sector 
Partnership  Subcommittee  will  report  to 
the  Commission.  Seating  is  limited. 

Dated:  March  13,  2003. 
Roger  Kodai, 

Designated  Federal  Official. 
(FR  Doc.  03-6400  Filed  3-17-03;  8:45  am) 
aHJjNG  cooe  4aii-i6-p 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-CAP 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (4^  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-CAP,  Changes  in  Corporate 
Control  and  Capital  Structure. 
DATES:  Written  comments  should  be 
received  on  or  before  May  19.  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  or  through  the  internet 
(carol.a.savage@irs.gov).  Internal 
Revenue  Service,  room  6407. 1111 
Constitution  Avenue  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 


Title:  Changes  in  Corporate  Control 
and  Capital  Structure. 

OMB  Number:  1545-1814. 

Form  Number:  1099-CAP. 

Abstract:  Any  corporations  that 
undergoes  reorganization  under 
Regulation  section  1.6043-4T  with 
stock,  cash,  and  other  property  over 
$100  million  must  file  Form  1099-CAP 
with  IRS  shareholders. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals. 

Estimated  Number  of  Responses:  350. 

Estimated  Time  Per  Response:  18 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  105. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
ifevenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  11,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-6464  Filed  3-17-03;  8:45  am) 

MLUNO  CODE  4S3(M)1-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  (TAP)  Multilingual 
InHiath^e  Issue  (MU)  Committee  Will  Be 
Conducted  (Via  Teleconference) 

agency:  bitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice.  i 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  (TAP) 
Multilingual  Initiative  Issue  (MLI) 
Committee  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held  Friday, 
April  11,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Multilingual  Initiative 
Issue  Committee  will  be  held  Friday, 
April  11,  2003  from  1  p.m.  EST  to  2 
p.m.  EST  via  a  telephone  conference 
call.  The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comments,  ideas  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  954- 
423-7977,  or  write  Inez  E.  De  Jesus, 
TAP  Office,  1000  South  Pine  Island  Rd., 
Suite  340,  Plantation,  FL  33324.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Inez  E.  De  Jesus.  Ms.  De  Jesus  can 
be  reached  at  1-888-912-1227  or  954- 
423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  March  10,  2003. 
Deryle  J.  Temple, 

director.  Taxpayer  Advocacy  Panel. 

(FR  Doc.  03-6465  Filed  3-17-03;  8:45  am] 

BILUfMi  CODE  4S3O-01-P 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Open  Meeting  of  ttie  Area  1  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  New  Yorit,  Connecticut, 
Massachusetts,  Rhode  Island,  New 
Hampshire,  Vermont  and  Maine) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Tuesday,  April  22,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227,  or 
718-488-3557. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  April  22,  2003  from  11  a.m. 
EST  to  12  p.m.  EST  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
considef  a  written  statement,  please  call 
1-888-912-1227  or  718^88-3557,  or 
write  Marisa  Knispel,  TAP  Office,  10 
Metrotech  Center,  625  Fulton  Street, 
Brooklyn.  NY  11021.  or  post  comments 
to  the  Web  site:  http:// 


www.improveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice.  ' 

Dated:  March  10,  2003. 
Deryle  J.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-6466  Filed  3-17-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  issue  Committee 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Amended  notice. 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  Earned 
Income  Tax  Credit  Issue  Committee  will 
be  conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Wednesday,  March  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Knispel  at  1-888-912-1227,  or 
718-488-3557. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Earned  Income  Tax 
Credit  Issue  Committee  will  be  held 
Wednesday,  March  19,  2003  from  3  p.m. 
e.s.t.  to  4  p.m.  e.s.t.  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3557,  or 
write  Marisa  Knispel,  TAP  Office,  10 
Metrotech  Center,  625  Fulton  Street, 
Brooklyn,  NY  11021,  or  post  comments 
to  the  Web  site:  http:// 
www.improveirs.org.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
in  advance  with  Marisa  Knispel.  Ms. 
Knispel  can  be  reached  at  1-888-912- 
1227  or  718-488-3557. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  March  11,  2003. 
Deryle  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
[PR  Doc.  03-6467  Filed  3-17-03*  8:45  am] 

BILUNG  CODE  4830-01-P 


t^esday, 
March  18,  2003 


®    F==1 


Part  n 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Final  Designations  and 
Nondesignations  of  Critical  Habitat  for  42 
Plant  Species  From  the  Island  of  Molokai, 
Hawaii;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AH08 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designations  and 
Nondesignatbns  of  Critical  Habitat  for 
42  Plant  Species  From  the  Island  of 
Molokai,  HI 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  41  of  51  listed 
species  known  historically  from  the 
Hawaiian  island  of  Molokai.  A  total  of 


approximately  9,843  hectares  (24,333 
acres)  of  land  on  Molokai  fall  within  the 
boundaries  of  the  88  critical  habitat 
units  designated  for  these  41  species. 
This  critical  habitat  designation  requires 
the  Service  to  consult  under  section  7  of 
the  Act  with  regard  to  actions  carried 
out.  funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  requires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat.  This  rule  also 
determines  that  designating  critical 
habitat  would  not  be  prudent  for  one 
species.  Pritchardia  munroi.  We 
solicited  data  and  comments  from  the 
public  on  all  aspects  of  the  proposed 
rule,  including  data  on  economic  and 
other  impacts  of  the  designation. 
DATES:  This  rule  becomes  effective  on 
April  17.  2003. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 


documentation,  used  in  the  preparation 
of  this  final  rule  will  be  available  for  • 
public  inspection,  by  appointment, 
during  normal  business  hours  at  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd.. 
Room  3-122.  P.O.  Box  50088,  Honolulu, 
HI  96850-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  at  the  above  address 
(telephone  808/541-3441;  facsimile 
808/541-3470). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  the  List  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12),  there 
are  51  plant  species  that,  at  the  time  of 
listing,  were  reported  from  the  island  of 
Molokai  (Table  1). 


Table  1  .—Summary  of  Island  Distribution  of  51  Species  From  Molokai 


Species  (common  name) 


Adenophorus  periens  (pendant  kihi  fem) 

Alectryon  macrococcus  (mahoe) 

Bidens  wiebkei  (\iookoo\au) 

Bonamia  menziesil  (No  common  name)  

Biighamia  rockii  (pua  ala) 

Canavalia  mohkaiensis  (awiklwiki)  

Centaurium  se£»aeo/des  (awiwi)  

Clermontia  oblongifolia  ssp.  brevipes  (oha  wai) 

Ctenitis  squamigera  (pauca)  

Cyanea  dunbarii  (haha) _ 

Cyanea  grimesiana  ssp.  grimesiana  (haha)  

Cyanea  mannii  (haha)  

Cyanea  procera  (haha)  

Cypenjs  trachysanthos  (puukaa)  

Diellia  erecta  (asplenlum-leaved  diellia) 

Diplazium  mohkaiense  (No  common  name)  .... 

Eugenia  koolauensis  (n\oi)  

Flueggea  neowawraea  (mehamehame) 

Hedyotis  mann/V  (pile) 

Hesperomannia    arborescens    (No    common 

name). 
Hibiscus  amottianus  ssp.  immaculatus  (kokio 

keokeo). 

Hibiscus  brackenhdgei  (mao  hau  hele) 

Ischaemum  byroneHilo  ischaemum)  

Isodendhon  pyrifolium  (wahine  noho  kula)  

Labordia  triflora  (kamakahala) 

Lysimachia  maxima  (No  common  name) 

Mariscus  fauriei  (No  commorfname)  

Marsilea  villosa  (ihi  ihi)  

Melicope  mucronulata  (alanl)  

Melicope  munroi  (alani)  

Melicope  reflexa  (alani)  

Neraudia  sericea  (No  common  name)  

Peucedanum  sandwicense  (makou)  

Phyllostegia  mannii  (No  common  name)  

Phyllostegia  mollis  (No  common  name) 

P/antago  pnnceps  (laukahi  kuahiwi) 

Platanthera  hoiochila  (No  common  name) 

Pritchardia  munroi  (\ou\\i)  

Pteris  lidgatel  (No  common  name) 

Schiedea  lydgatei  (No  common  name) 


Kauai 


C 
C 


C 

H 


C 
C 
H 


H 
R 
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C 
C 


Oahu 


H 
C 


C 

..„.. 
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c 
c 

H 
C 
C 


C 

H 


C 
C 
H 


Island  distributkm 


Moiokal 


C 
C 
C 
H 
C 
C 
C 
C 
C 
C 
C 
C 
C 
H 
C 
H 
H 
H 
C 
C 


H 
C 
H 
C 
C 
C 
C 
C 
H 
C 
C 
C 
C 
H 
C 
C 
C 
H 
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Lanai 


C 
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H 
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C 
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H 


Maul 


R 
C 


C 
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C 
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C 

c 


c 
c 
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c 
c 

H 


C 

c 

H 
C 
C 
C 


Hawaii 


C 
C 


H 


C 


C 
C 


H 


N.W.  Isles, 

Kahoolawe. 

Niihau 


Ni(C) 


Ka(R) 
Ni(H) 

Ni(H) 

Ka(H) 
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Table  1. — Summary  of  Island  Distribution  of  51  Species  From  Molokai — Continued 


Island  dislnbutkxi 

Species  (common  name) 

Kauai 

Oahu 

Mok>kai 

ft 

Lanai 

Maui 

Hawaii 

N.W.  Isles, 

Kahoolawe. 

Niihau 

Schiedea  nuttallii{No  common  name)  

Schiedea  sarmentosa  (No  common  name)  

Sesbania,  tomentosa  (ohal)  

C 

C 

C 
C 
C 

H 
C 
H 
0 
C 
C 
C 
C 

R 

C 

H 
H 
C 

C 

H 

C 

C 

Ni  (H).  Ka 

Silene  alexandri  (No  common  name) 

Silene  lanceolate  (No  common  name) 

Soianum  irycomoletum  (oooolo  ku  mai)  

(C).  NW 
Isles  (C) 

C 

H 

H~"" 

C 

C 
H 
C 

c 

SpermolefMS  hawaiiensis  (No  common  name)  .. 

Stenogyne  bifida  (No  common  name)  

Tetramolopium  rockii  (No  common  name) 

Vigna  o-wahuensis  (No  common  name) 

Zanthoxylum  hawaiiense  (ae)  

C 

C 

...«. 

C 
C 

, 

H 

C 
H 

0 
C 

Ni  (H).  Ka  (C) 

C 

KEY:  C  (Cun'ent)^-population  last  observed  within  the  past  30  years.    H  (Historical)— population  not  seen  for  more  than  30  years. 
(Reported)— -reported  from  undocumented  observations. 


Sixteen  of  these  species  are  endemic 
to  the  island  of  Molokai,  while  35 
species  are  reported  from  Molokai  and 
one  or  more  other  Hawaiian  islands. 
Each  of  these  species  is  described  in 
more  detail  below  in  the  section 
"Discussion  of  Plant  Taxa."  Although 
we  considered  designating  critical 
habitat  on  Molokai  for  each  of  the  51 
plant  species,  for  the  reasons  described 
below,  the  final  designation  includes 
critical  habitat  for  41  of  51  plant 
species.  Species  that  also  occur  on  other 
Hawaiian  islands  may  have  critical 
habitat  designated  on  those  other 
islands  in  subsequent  rulemakings. 

The  Island  of  Molokai 

The  island  of  Molokai,  the  fifth  largest 
in  the  Hawaiian  Islands  chain,  is 
approximately  61  kilometers  (km)  (38 
miles  (mi))  long,  up  to  17  km  (10  mi) 
wide,  and  encompasses  an  area  of  about 
688  square  (sq)  km  (266  sq  mi).  Three 
shield  volcanoes  make  up  most  of  the 
land  mass  of  Molokai:  West  Molokai 
Moiuitain,  East  Molokai  Mountain,  and 
a  volcano  that  formed  Kalaupapa 
Peninsula. 

The  taller  and  larger  East  Molokai 
Moimtain  rises  1,813  meters  (m)  (4,970 
feet  (ft))  above  sea  level  and  comprises 
roughly  50  percent  of  the  island's  area. 
Topographically,  the  windward  (north) 
side  of  East  Molokai  differs  from  the 
leeward  (south)  side.  Precipitous  cliffs 
line  the  windward  coast  and  deep 
valleys  dissect  the  coastal  area.  The 
annual  rainfall  on  the  windward  side  is 
200  to  over  375  centimeters  (cm)  (75  to 
over  150  inches  (in)),  distributed 
throughout  the  year.  The  soils  are 
poorly  drained  and  high  in  organic 
matter.  The  gulches  and  valleys  are 
usually  very  steep,  but  sometimes  gently 
sloping.  Much  of  the  native  vegetation 


on  windward  East  Molokai  is  intact 
because  of  its  relative  inaccessibility  to 
himians  and  animals,  although 
destructive  uingulates  have  begim  to 
enter  the  area  in  recent  years. 

Discussion  of  Plant  Taxa 

Species  Endemic  to  Molokai 
Bidens  wiebkei  (kookoolau) 

Bidens  wiebkei,  a  member  of  the  aster 
family  (Asteraceae),  is  a  short-lived 
perennial  herb,  which  is  somewhat 
woody  at  the  base  and  grows  from  0.5 
to  1  m  (1.6  to  3.3  ft)  tall  with  opposite, 
pinnately  compoimd  leaves.  This  plant 
is  distinguished  from  other  Bidens 
species  that  grow  on  Molokai  by  its 
erect  habit  and  the  curved  or  tvdsted, 
winged  achenes  (Ganders  and  Nagata 
1999,  57  FR  46325). 

This  species  has  been  observed  in 
flower  during  May.  Little  else  is  knov\m 
about  the  life  history  of  Bidens  wiebkei. 
Its  flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown.  (Hawaii 
Natural  Heritage  Program  (HINHP) 
Database  2000,  United  States  Fish  and 
Wildlife  Service  (Service)  1996a). 

Historically,  Bidens  wiebkei  was 
knovtm  from  Pelekunu  and  the 
easternmost  section  of  Molokai  at 
Halawa.  It  is  found  currently  in 
Halawaiki  Gulch,  Lamaloa  Gulch,  and 
below  Puu  Kolekole  on  private  lands. 
There  are  a  total  of  5  occurrences 
containing  more  than  200  individuals 
(Geographic  Decision  Systems 
hitematibnal  (GDSI)  2000,  HINHP 
Database  2000). 

The  currently  known  populations  of 
Bidens  wiebkei  are  scattered  along 
slopes  in  Metrosidews  polymorpha 
(ohia)  dominated  mesic  slmiblands  or 


dry  or  mesic  Metrosideros  polymorpha- 
Leptechophylla  tameiameiae  (pukiawe) 
lowland  shrubland  between  8  and  1,205 
m  (26  and  3.952  ft)  in  elevation.  Other 
associated  plant  species  include 
Antidesma  platyphyllum  (hame), 
Dodonaea  viscosa  (aalii),  Lysimachia  sp. 
(kolokolo  kuahiwi),  Nestegis 
sandwicensis  (olopua),  Phyllanthas 
distichus  (pamakani  mahu),  Pisonia  sp. 
(papala  kepau),  Psydrax  odorata 
(aldiee),  or  Scaevola  gaudichaudii 
(naupaka  kuahiwi)  (Gagne  and  Cuddihy 
1999,  Ganders  and  Nagata  1999,  HINHP 
Database  2000). 

The  major  threats  to  Bidens  wiebkei' 
include  habitat  degradation  and 
possible  predation  by  axis  deer  (Axis 
axis)  and  feral  goats  [Capra  hircus); 
competition  with  nonnative  plants,  such 
as  Melinus  minutiflora  (molasses  grass) 
and  Schinus  terebinthifolius  (Christmas 
berry);  fire;  and  damage  by  humans  of 
those  plants  found  along  trails  (HINHP 
Database  2000,  57  FR  46325). 

Canavalia  molokaiensis  (awikiwiki) 

Canavalia  molokaiensis,  a  member  of 
the  legume  family  (Fabaceae),  is  a  short- 
lived perennial  climbing  herb  with 
twining  branches  and  leaves  made  up  of 
three  lance-shaped  or  sometimes  ovsd 
leaflets.  The  only  species  of  this  genus 
found  on  Molokai,  this  plant  can  be 
distinguished  from  others  in  the  genus 
by  its  more  narrow  leaflets  and  its 
larger,  rose-purple  flowers  (Wagner  and 
Herbst  1999,  57  FR  46325). 

This  species  has  been  observed  in 
flower  during  May  and  December.  Fruits 
and  flowers  were  observed  in  March. 
Little  else  is  known  about  the  life 
history  of  Canavalia  molokaiensis.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
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limiting  factors  are  unknown  (HINHP 
Database  2000,  Service  1996a). 

Historically.  Canavalia  molokaiensis 
was  known  from  East  Molokai  at 
Kalaupapa.  Pelekunu,  and  farther  south 
in  Kahuaawi  Gulch,  and  in  the  region  of 
Manawai.  It  now  has  a  more  restricted 
range,  from  Kalaupapa  to  Waialeia, 
Kaunakakai.  Pelekunu,  and  Kamakou. 
There  are  a  total  of  7  occurrences 
containing  more  than  50  plants  on  State 
lands,  including  lands  managed  by  the 
National  Park  Service  at  Kalaupapa 
National  Historical  Park,  and  privately 
owned  lands  (GDSI  2000,  HINHP 
Database  2000). 

Canavalia  molokaiensis  typically 
grows  in  exposed  sites,  both  dry  and 
mesic,  on  steep  slopes  in  Metrosideros 
poIymorpha-Dodonaea  viscosa  lowland 
shrubland  and  mesic  shrublands 
between  271  and  1,140  m  (889  and 
3,739  ft)  in  elevation.  Associated  plant 
species  include  Artemisia  sp. 
(hinahina),  Chamaesyce  sp.  (akoko), 
Coprosma  sp.  (pilo),  Leptecophylla 
tameiameiae,  or  Wikstroemia  sp.  (akia) 
(HINHP  Database  2000). 

The  threats  to  this  species  include 
habitat  degradation  by  feral  ungulates, 
such  as  feral  goats  and  pigs  [Sus  scrofa), 
possible  predation  by  feral  goats,  and 
competition  with  nonnative  plants,  such 
as  Melinis  minutiflora  (Service  1996a). 

Clermontia  oblongifolia  ssp.  brevipes 
(oha  wai) 

Clermontia  oblongifolia  ssp.  brevipes, 
a  member  of  the  bellflower  family 
(Campanulaceae),  is  a  short-lived 
perennial  shrub  or  tree  that  reaches  a 
height  of  2  to  7  m  (6.6  to  23  ft).  This 
species  is  distinguished  from  others  in 
the  genus  by  the  structure  of  its  caljnc 
and  corolla,  as  well  as  by  the  lengths  of 
the  flower,  the  floral  lofaies.  and  the 
green  hypanthium  (base  of  flower).  This 
subspecies  differs  from  others  of  the 
species  by  the  shape  and  length  of  its 
leaves,  leaf  stalks,  and  flower  stalks 
(Lammers  1988, 1999). 

Little  is  known  about  the  life  history 
of  Clermontia  oblongifolia  ssp.  brevipes. 
Its  flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a). 

Clermontia  oblongifolia  ssp.  brevipes 
is  known  from  five  individuals  on  the 
privately  owned  land  of  the  Natiu-e 
Conservancy  of  Hawaii's  (TNCH) 
Pelekimu  Preserve.  The  historical  range 
of  this  subspecies  is  not  known  (HINHP 
Database  2000;  Service  1996a;  Joel  Lau. 
HINHP,  in  litt.  2000). 

Clermontia  oblongifolia  ssp.  brevipes 
occurs  in  shallow  soil  on  gulch  slopes 
in  the  wet  Metrosideros  polymorpha- 


dominated  forests  between  776  and 
1,508  m  (2,545  and  4.946  fl)  in 
elevation.  Associated  plant  species 
include  Broussaisia  arguta  (kanawao), 
Cheirodendron  trigynum  (olapa). 
Cibotium  spp.  (hapuu),  Hedyotis 
terminalis  (manono),  or  Melicope  sp. 
(alani)  (HINHP  Database  2000;  Joel  Lau, 
HINHP.  in  litt.  2000). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  by  feral  pigs; 
possible  predation  on  the  frxut  or  plant 
parts  by  rats  [Eattus  rattus),  as  evidence 
on  related  species  suggests;  and  random 
naturally  occiuting  events  that  may 
cause  the  extinction  of  the  entire  species 
due  to  the  very  small  number  of 
individuals  (Service  1996a.  57  FR 
46325). 

Cyanea  dunbarii  (haha) 

Cyanea  dunbarii,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
short-lived  perennial,  branched  shrub 
1.5  to  2  m  (4.9  to  6.6  ft)  tall  with  oval 
to  broadly  elliptic  leaves  that  have 
irregularly  lobed  or  cleft  margins.  This 
species  is  distinguished  from  others  in 
this  endemic  Hawaiian  genus  by  the 
lack  of  prickles  on  the  stems  and  the 
irregularly  lobed  and  cleft  leaf  margins 
(Lammers  1999). 

Cyanea  dunbarii  has  been  observed  in 
flower,  with  immature  fruit,  in 
September.  Little  is  known  about  the 
life  history  of  Cyanea  dunbarii.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (HINHP 
Database  2000.  Service  1998a). 

Cyanea  dunbarii  was  collected  in 
1918  at  Waihanau  and  Waialae  Valleys, 
and  was  not  observed  again  until  1992. 
when  Joel  Lau  of  HINHP  found  it  in 
Mokomoko  Gulch  on  State-owned  land 
within  Molokai  Forest  Reserve. 
Currently  it  is  known  from  one 
occurrence  of  approximately  30  mature 
plants  at  an  elevation  of  671  m  (2.200 
ft)  (GDSI  2000;  HINHP  Database  2000; 
61  FR  53130;  Ken  Wood.  National 
Tropical  Botanical  Garden  (NTBG).  in 
litt.  2000). 

Cyanea  dunbarii  occius  on  a 
streambank  in  a  mesic  to  wet  ' 

Dicranopteris  linearis  (uluhe)- 
Metrosideros  polymorpha  lowland 
forest  on  moderate  to  steep  slopes 
between  191  and  1.248  m  (626  and 
4.093  ft)  in  elevation.  Associated  species 
include  Charpentiera  obovata  (papala), 
Cheirodendron  trigynum.  Clermontia 
kakeana  (ohawai),  Diplazium 
sandwichianum  (hoio),  Freycinetia 
arborea  (ieie).  Perrottetia  sandwicensisr 
(olomea),  or  Pipturus  albidus  (mamaki) 
(HINHP  Database  2000,  Service  1998a). 


The  major  threats  to  Cyanea  dunbarii 
on  Molokai  are  competition  with  the 
non-native  plants  Buddleia  asiatica 
(butterfly  bush).  Commelina  diffusa 
(honohono),  Erigeron  karvinskianus 
(daisy  fleabane),  Kalanchoe  pinnata  (air 
plant),  or  Rubus  rosifolius 
(thimbleberry);  catastrophic  extinction 
by  naturally  occurring  events,  such  as 
landslides  or  flooding;  reduced 
reproductive  vigor  due  to  the  small 
number  of  individuals;  predation  by  rats 
as  rats  are  known  to  be  in  the  area  and 
are  known  to  eat  stems  and  fruits  of 
other  species  of  Cyanea;  and  habitat 
degradation  and  predation  by  axis  deer 
and  pigs  (Cuddihy  and  Stone  1990, 
Service  1998a). 

Cyanea  mannii  (haha) 

Cyanea  mannii,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
branched,  short-lived  perennial  shrub 
1.5  to  3  m  (5  to  10  ft)  tall  with  narrowly 
elliptic  or  lance-shaped  leaves.  This 
species  is  distinguished  from  the  seven 
other  species  of  the  genus  on  Molokai 
by  a  combination  of  the  following 
characteristics:  a  branched,  woody 
habit;  leaves  with  small,  hardened, 
marginal  teeth;  and  a  purplish  corolla 
(Lammers  1999,  57  FR  46325). 

Cyanea  mannii  has  been  observed  in 
flower  during  July.  Little  is  known 
about  the  life  history  of  Cyanea  mannii. 
Its  flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (HINHP 
Database  2000.  Service  1996a). 

Historically.  Cyanea  mannii  was 
known  only  from  Kalae  on  East 
Molokai.  In  1984.  a  single  plant  was 
discovered  by  Joan  Aidem  on  privately 
owned  land  west  of  Puu  Kolekole  on 
East  Molokai.  Since  then,  seven 
additional  occurrences  have  been 
discovered  in  the  east  and  west  forks  of 
Kawela  Gulch  on  privately  owned  land 
on  East  Molokai  and  within  the  State's 
Molokai  Forest  Reserve.  These  8 
occurrences  contain  approximately  200 
individuals  on  State  and  privately 
owned  lands  (GDSI  2000;  HINHP 
Database  2000;  Lammers  1999;  Service 
1996a:  Ken  Wood.  NTBG.  in  litt.  2000). 

This  species  typically  grows  on  the 
sides  of  deep  gulches  in  Metrosideros 
polymorpba-domin&ted  montane  mesic 
forests  between  191  and  1,248  m  (626 
and  4.093  ft)  in  elevation.  Associated 
plant  species  include  Dicranopteris 
linearis,  Vaccinium  sp.  (ohelo).  or 
Wikstroemia  sp.  (HINHP  Database  2000. 
Lammers  1999.  Service  1996a). 

Threats  to  Cyanea  mannii  are  habitat 
degradation  by  feral  pigs;  predation  by 
rats,  which  may  feed  on  the  fruit  or 
other  parts  of  the  plant,  as  suggested  by 
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evidence  bora  related  species;  and 
catastrophic  extinction  through 
natiu-ally  occurring  events  due  to  this 
species  few  occurrences  and  small 
number  of  individuals  (Service  1996a). 

Cyanea  procera  (haha) 

Cyanea  procera,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
palm-like,  short-lived  perennial  tree  3  to 
9  m  (10  to  30  ft)  tall.  It  has  stalkless, 
lance-shaped  leaves  60  to  75  cm  (24  to 
30  in)  long  and  10  to  17  cm  (3.9  to  6.7 
in)  wide  with  tiny  hardened  teeth  along 
the  margins.  This  species  can  be 
distinguished  fit)m  other  species  of  the 
genus  by  its  growth  habit,  its  stalkless 
leaves,  and  the  single-lipped  appearance 
of  the  corolla  (Lammers  1999,  57  FR 
46325). 

Little  is  known  about  the  life  history 
of  Cyanea  procera.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a). 

Historically,  Cyanea  procera  was 
known  only  from  an  unspecified  site  in 
the  Kamalo  region  of  East  Molokai. 
Currently,  this  species  is  found  on 
private  land  and  the  State's  Puu  Alii 
Natural  Area  Reserve  (NAR)  with  a  total 
of  5  occurrences  containing  at  least  10 
individuals  (GDSI  2000,  HINHP 
Database  2000). 

Cyanea  procera  is  found  on  the  walls 
of  steep  gulches  in  wet  Metrosideros 
polymorpha-dominaied  lowland  mixed 
forests  between  277  and  1,248  m  (909 
and  4,093  ft)  in  elevation.  Associated 
plant  species  include  Asplenium  spp. 
(no  common  name  (NCN)),  Brousaissia 
arguta,  Coprosma  ochracea  (pilo). 
Cyanea  spp.  (haha),  Cyrtandra 
macrocalyx  (haiwale).  Dicranopteris 
linearis,  Pipturus  albidus,  Pisonia  spp.. 
Scaevola  procera  (naupaka  kuahiwi).  or 
Touchardia  latifolia  (olona)  (HINHP 
Database  2000,  Service  1996a). 

Threats  to  Cyanea  procera  are 
predation  by  rats  (as  suggested  by 
evidence  on  related  species)  and  feral 
goats,  habitat  degradation  by  feral  goats 
and  pigs,  habitat  destruction  through 
erosion,  and  catastrophic  extinction 
frnm  naturally  occurring  events  due  to 
the  vulnerability  of  a  few  occurrences 
with  a  small  number  of  individuals  (57 
FR  46325). 

Hibiscus  amottianus  ssp.  immaculatus 
(kokio  keokeo) 

Hibiscus  amottianus  ssp. 
immaculatus,  a  member  of  the  hibiscus 
family  (Malvaceae),  is  a  long-Uved 
perennial  tree  up  to  3  m  (10  ft)  tall  with 
alternate,  oval,  toothed  leaves 
measuring  5  to  7  cm  (2  to  2.8  in)  long 


and  4  to  6.5  cm  (1.6  to  2.6  in)  wide.  This 
subspecies  is  distinguished  from  other 
native  Hawaiian  members  of  the  genus 
by  its  white  petals  and  white  staminal 
column  (Bates  1999.  57  FR  46325). 

This  species  was  observed  in  flower 
during  July.  Little  else  is  known  about 
the  life  history  of  Hibiscus  amottianus 
ssp.  immaculatus.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (HINHP 
Database  2000,  Service  1996a). 

Hibiscus  amottianus  ssp. 
immaculatus  once  ranged  from 
Waihanau  Valley  east  to  Papalaua 
Valley  on  East  Molokai.  Ciurently  this 
species  is  found  west  of  Papalaua  Valley 
on  privately  owned  land  and  in  the 
State's  Olokui  NAR  above  Waiehu. 
There  are  a  total  of  3  occiurences 
containing  between  20  and  30 
individuals  (GDSI  2000,  HINHP 
Database  2000). 

Hibiscus  amottianus  ssp. 
immaculatus  individuals  are  scattered 
along  steep  sea  cliffs  in  mesic  forests 
between  8  and  1.014  m  (26  and  3.326  ft) 
in  elevation.  Associated  native  plant 
species  include  Athyrium  spp.  (akolea). 
Cyanea  ^imesiana  (haha),  Antidesma 
platyphyllum,  Boehmeria  grandis 
(akolea).  Diospyros  sandwicensis  (lama), 
Metrosideros  polymorpha,  Pipturus  spp. 
(mamaki),  Psydrax  odorata,  or  Urera 
glabra  (opuhe)  (Bates  1999,  HINHP 
Database  2000). 

The  major  threats  to  Hibiscus 
amottianus  spp.  immaculatus  are 
habitat  destruction  by  feral  goats  and 
catastrophic  extinction  by  nattirally 
occurring  events  due  to  the 
vulnerability  of  the  three  occurrences 
and  few  individuals  (Service  1996a). 

Labordia  triflora  (kamakahala) 

Labordia  triflora,  a  short-Uved 
perennial  member  of  the  logan  family 
(Loganiaceae).  is  similar  to  L.  tinifolia 
var.  lanaiensis,  except  in  the  following 
characteristics:  The  stems  of  L.  triflora 
are  climbing;  the  leaf  stalks  are  only  1 
to  3  millimeters  (mm)  (0.04  to  0.1  in) 
long;  inflorescence  stalks  are  40  to  50 
mm  (1.6  to  2  in)  long;  and  each  flower 
stalk  is  10  to  25  mm  (0.4  to  1  in)  long 
(Motley  1995). 

The  flowers  of  this  species  are 
functionally  imisexual.  Little  else  is 
known  about  the  life  history  of  this 
species.  Its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(Motley  1995,  HINHP  Database  2000). 

Until  1990,  Labordia  triflora  was 
known  only  from  the  type  collection  at 
Mapulehu  and  was  believed  to  be 


extinct.  In  1990,  Joel  Lau  rediscovered 
the  species  in  Kua  Gulch  on  Molokai. 
Currently,  only  10  individuals  are 
known  from  one  occurrence  on 
privately  owned  land  {GDSI  2000, 
HINHP  Database  2000,  Motley  1995). 

This  species  occurs  on  gulch  slopes  in 
mixed  mesic  Metrosideros  polymorpha 
forest,  between  191  and  1,143  m  (626 
and  3.749  ft)  in  elevation.  Associated 
species  include  Coprosma  sp.,  Myrsine 
lessertiana  (kolea  lau  nui),  Nephrolepis 
exaltata  (sword  fern).  Pouteria  • 

sandwicensis  (alaa),  Sadleria 
cyatheoides  (amau),  or  Tetraplasandra 
hawaiensis  (ohe  ohe)  (Motley  1995;  J. 
Lau,  in  litt.  2001). 

The  threats  to  Labordia  triflora 
include  habitat  degradation  and 
destruction  by  feral  pigs  and  goats; 
predation  by  rats  that  eat  seeds; 
competition  with  the  non-native  plant 
species  Schinus  terebinthifolius; 
catastrophic  extinction  through 
environmental  events;  and  reduced* 
reproductive  vigor  due  to  the  species' 
few  occiurences  and  small  number  of 
individuals  (Motley  1995.  64  FR  48307). 

Lysimachia  Maxima  (NCN) 

Lysimachia  maxima,  a  member  of  the 
prinarose  family  (Primulaceae),  is  a 
sprawUng,  short-lived  perennial  shrub 
with  reddish-brown  bark.  This  species 
is  differentiated  from  others  in  this 
genus  by  the  leaves  borne  in  groups  of 
3.  the  broadest  portion  of  the  leaf 
located  above  the  middle,  and  rusty 
hairs  that  disappear  with  matiuity 
(Wagner  et  al.  1999). 

Flowers,  buds,  and  immature  fruit  of 
Lysimachia  maxima  have  been  observed 
in  late  May  through  July.  Little  is  known 
about  the  life  history  of  this  species.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a.  61  FR  53130). 

Lysimachia  maxima  is  only  known 
from  one  occurrence  containing 
between  45  and  50  individuals  on  the 
rim  of  Pelekimu  Valley  near  Ohialele, 
on  the  privately  owned  land  of  TNCH's 
Pelekunu  Preserve  (GDSI  2000,  HINHP 
Database  2000). 

This  species  occurs  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  wet  forest  between  446  and 
1,329  m  (1,463  and  4.359  ft)  in 
elevation.  i\ssociated  species  include 
Dubautia  sp.  (naenae),  Hedyotis  sp. 
(NCN),  Ilex  anomala  (kawau), 
Psychotria  sp.  (kopiko),  or  Vaccinium 
sp.  (HINHP  Database  2000).  . 

The  major  threats  to  Lysimachia 
maxima  are  catastrophic  extinction 
from  random  environmental  events  (e.g., 
landslides);  reduced  reproductive  vigor 
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due  to  the  small  number  of  individuals 
in  the  only  known  occurrence;  and 
habitat  degradation  and/or  predation  by 
feral  pigs  and  goats  that  are  known  from 
adjacent  areas  (Service  1998a).    ^ 

Melicope  reflexa  (alani) 

Melicope  reflexa,  a  long-lived 
perennial  of  the  rue  family  (Rutaceae), 
is  a  sprawling  shrub  1  to  3  m  (3.3  to  10 
ft)  tall  with  short,  yellowish-brown, 
short-lived  hairs  on  new  growth. 
Opposite  leaves  with  leaf  stalks  usually 
over  1  cm  (0.4  in)  long,  larger  leaves  and 
fruit,  and  partially  fused  sections  of  the 
capsule  (fruit)  separate  it  from  other 
species  of  the  genus  (Stone  et  al.  1999). 
Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 

1996a). 

Historically,  Melicope  reflexa 
occurred  from  a  ridge  between 
Hanalilolilo  and  Pepeopae  to  as  far  east 
as  Halawa  on  East  Molokai.  The  3 
remaining  occurrences  of  fewer  than  a 
total  of  1,000  individuals  are  on  State 
and  private  lands  in  Honomuni,  the 
Wailau-Mapulehu  summit  area,  and 
Kukuinui  Ridge  in  Wailau  Valley  (GDSI 
2000,  HINHP  Database  2000). 

Melicope  reflexa  typically  grows  in 
wet  Metrosideros  polymnrpha- 
dominated  forest  with  native  trees,  such 
as  Cheirodendron  sp.  (olapa),  at 
elevations  between  319  and  1,508  m 
(1,046  and  4,946  ft).  Associated  native 
plant  species  include  Antidesma 
platyphyllum,  Alyxia  oliviformis 
(maile),  Cheirodendron  trigynum, 
Cibotium  spp.,  Dicranopteris  linearis, 
Freycinetia  arborea,  or  Syzygium 
sandwicensis  (ohia  ha)  (Stone  et  al. 
1999;  I.  Lau,  in  litt.  2001). 

Major  threats  to  Melicope  reflexa 
include  habitat  degradation  and 
predation  by  ungulates  (axis  deer  and 
feral  pigs);  competition  with  the  non- 
native  plant  Clidemia  hirta  (Koster's 
curse);  and  catastrophic  extinction  from 
environmental  events  due  to  this 
species'  few  occurrences  and  small 
number  of  individuals  (Service  1996a, 
57  FR  46325). 

Pritchardia  niunroi  (loulu) 

Pritchardia  munroi,  a  member  of  the 
palm  family  (Arecaceae),  is  a  long-lived 
perennial  tree  about  4to5m(13tol6 
n)  tall.  The  leaves  are  deeply  divided 
into  segments  with  long,  drooping  tips. 
This  species  is  distinguished  from 
others  of  the  genus  by  its  relatively 
smooth  leaves;  the  grayish-brown  hair 
on  the  inflorescence  stalks,  which  are 
shorter  than  the  petioles  (leaf  stalks); 
and  the  small  size  of  the  fruits  (Read 
and  Hodel  1999). 


Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a). 

Historically  and  ciurently,  Pritchardia 
munroi  is  found  in  leeward  East 
Molokai,  above  Kamalo,  near 
Kapuaokoolau  Gulch.  The  only  known 
wild  individual  is  found  on  privately 
owned  land  (HINHP  Database  2000, 
Read  and  Hodel  1999). 

The  only  known  wild  individual 
grows  near  the  base  of  a  small  ravine  in 
mesic  Metrosideros  polymorpha- 
Dodonaea  viscosa-Leptechophylla 
tameiameiae  shrubland  at  elevations 
between  189  and  1,205  m  (619  and 
3,952  ft).  Associated  plant  species 
include  Bidens  menziesii  (kookoolau), 
Coprosma  sp.,  Diospyros  sandwicensis, 
Dubautia  linearis  (naenae),  Pleomele 
auwahiensis  (hala  pepe), 
Pseudognaphalium  sandwicensium 
(enaena),  Sida  fallax  (ilima),  or 
Wikstroemia  sp.  (Read  and  Hodel  1999; 
J.  Lau,  in  litt.  2001). 

Threats  to  the  only  known  wild 
individual  of  Pritchardia  munroi 
include  habitat  degradation  by 
ungulates  (axis  deer,  goats,  or  pigs) 
around  its  fenced  exclosure,  which 
prevents  the  establishment  of  seedUngs; 
predation  of  seeds  by  rats;  and 
catastrophic  extinction  by  random 
environmental  events  (e.g.,  fire)  due  to 
its  extreme  rarity  (Service  1996a,  57  FR 
46325). 

Schiedea  lydgatei  (NCN) 
Schiedea  lydgatei,  a  member  of  the 

Eink  family  (Caryophyllaceae),  is  a  low, 
airless  short-lived  perennial  with 
branched  stems  10  to  40  cm  (4  to  16  in) 
long  that  are  woody  at  the  base.  The 
opposite,  thin,  three-veined  leaves  with 
petioles  and  the  smooth,  open  flower 
clusters  with  relatively  larger,  green 
sepals  separate  this  species  from  other 
members  of  this  endemic  Hawaiian 
genus  (Wagner  et  al.  1999). 

This  species  has  been  observed  with 
flowers  and  fruit  in  June.  Little  is 
known  about  the  life  history  of  this 
species.  Its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(HINHP  Database  2000,  Service  1996a). 

Historically,  Schiedea  lydgatei  was 
found  in  Kalae,  Poholua,  Makolelau, 
and  Ohia  Giilch  on  East  Molokai.  This 
species  is  now  known  from  4 
occurrences  in  a  more  restricted  area  in 
Makakupaia,  Kawela,  and  Makolelau. 
The  4  occurrences  total  more  than  1 ,000 
individuals  on  State  and  privately 
owned  lands  (GDSI  2000,  HINHP 
Database  2000). 


This  species  is  found  along  ridges  in 
dry  to  mesic  grassland,  shrubland,  and 
forest  with  scattered  native  trees.  It 
ranges  in  elevation  between  458  and 
1,047  m  (1,502  and  3,434  ft).  Associated 
plant  species  include  Dicranopteris 
linearis,  Dodonaea  viscosa, 
Leptecophylla  tameiameiae,  or 
Metmsideros  polymorpha  (Gagne  and 
Cuddihy  1999,  HINHP  Database  2000, 
Wagner  et  al.  1999). 

The  major  threats  to  Schiedea  lydgatei 
are  habitat  degradation  by  feral 
ungulates;  competition  with  the  non- 
native  plant  species  Melinus 
minutiflora;  and  catastrophic  extinction 
due  to  random  environmental  events, 
primarily  fire,  because  in  this  species' 
dry,  windswept  habitat  a  single  fire 
could  potentially  destroy  a  large  part  of 
the  occurrence  (Service  1996a,  57  FR 
46325). 

Schiedea  sannentosa  (NCN) 

Schiedea  sarmentosa,  a  short-lived 
perennial  herb  of  the  pink  family 
(Caryophyllaceae),  is  a  many-branched 
shrub.  The  opposite  leaves  are  slender, 
threadlike,  and  covered  with  dense, 
glandular  hairs.  The  flowers  are  female 
on  some  plants  and  bisexual  on  others. 
This  species  differs  from  others  in  this 
endemic  Hawaiian  genus  by  its  densely 
bushy  habit,  leaf  width,  hairiness,  and 
staminode  (false  stamen)  length  (Wagner 

et  al.  1999). 

The  population  in  Makolelau  Gulch 
has  a  frequency  of  31  percent  female 
plants.  Based  on  analyses  of  pollen- 
ovule  ratios,  pollen  size,  inflorescence 
structure,  and  comparison  to  other 
Schiedea  species  tested  in  a  wind 
tunnel,  Schiedea  sarmentosa  could  be 
wind-pollinated.  Little  is  known  about 
the  life  history  of  this  species.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

Schiedea  sarmentosa  has  been  found 
in  Kawela  Gulch,  Makolelau,  and  Onini 
Gulch.  Currently,  only  five  occurrences 
are  known  to  be  extant  on  private  lands. 
Estimates  of  the  total  niunber  of 
individuals  have  ranged  to  over  1,000. 
An  acciutite  count  is  difficult  because 
this  species  grows  interspersed  with 
Schiedea  lydgatei  (GDSI  2000.  HINHP 
Database  2000,  Service  1998a). 

Schiedea  sarmentosa  is  typically 
found  on  steep  or  gentle  to  moderate 
slopes  in  Metrosideros  polymorpha- 
Dodonaea  viscosa  lowland  dry  or  mesic 
shrubland,  or  dry  to  mesic  forest 
dominated  by  Metrosideros  polymorpha 
and/or  Diospyros  sandwicensis,  at 
elevations  between  316  and  1,072  m 
(1,036  and  3,516  ft).  Associated  species 
include  Alyxia  oliviformis,  Bidens 
menziesii,  Carex  meyenii  (NCN), 
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Chamaesyce  sp.,  Chenopodium 
oahuense  (aheahea),  Leptecophylla 
tameiameiae,  Lipochaeta  rockii  (nehe), 
Nestegis  sandwicensis,  Nothocestrum 
latifolium  (aiea),  Pleomele  auwahiensis, 
Sida  fallax,  or  Sophora  chrysophylla 
(mamane)  (HINHP  Database  2000;  J. 
Lau,  in  litt.  2001). 

Major  threats  to  Schiedea  sarmentosa 
include  habitat  degradation  by  feral 
goats  and  pigs,  competition  by  the  non- 
native  plants  Melinis  minutiflora  and 
Ricinus  communis  (castor  bean),  and 
fire.  The  species  is  also  threatened  by  a 
risk  of  extinction  from  naturally 
occurring  events  due  to  the  low  number 
of  occiurences  (Service  1998a,  61  FR 
53130). 

Silene  alexandri  (NCN) 

Silene  alexandri,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  an 
erect,  short-lived  perennial  herb,  30  to 
60  cm  (1  to  2  ft)  tall,  and  woody  at  the 
base.  The  narrow,  elliptic  leaves  are 
hairless  except  for  a  fringe  along  the 
margins.  Flowers  are  arranged  in  open 
clusters  on  stalks.  The  hairless  stems, 
flowering  stalks,  and  sepals  and  the 
larger  flowers  with  white  petals  separate 
this  species  from  other  members  of  the 
genus  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a). 

Historically,  Silene  alexandri  was 
known  from  Makolelau  and  Kamalo  on 
East  Molokai.  Recently,  the  single 
known  occurrence,  comprised  of  fewer 
than  10  individuals,  was  reported  to  be 
extirpated  in  the  wild.  However, 
individuals  remain  in  cultivation  (GDSI 
2000;  HDMHP  Database  2000;  Steve 
Perlman,  NTBG,  pers.  comm.,  2001). 

The  only  known  occurrence  was 
found  on  moderate  to  steep  slopes  or 
cliffs  in  dry  forest  at  an  elevation 
between  316  and  1,073  m  (1,036  and 
3,519'ft).  Associated  plant  species 
include  Bidens  menziesii,  Carex 
wahuensis  (NCN),  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Leptecophylla  tameiameiae,  or  Schiedea 
spp.  {].  Lau,  in  litt.  2001). 

■Threats  to  Silene  alexandri  include 
habitat  degradation  by  ferail  goats, 
possible  predation  by  goats  and  cattle 
[Bos  taurus),  and  catastrophic  extinction 
through  random  environmental  events, 
of  which  the  most  serious  is  fire 
(Service  1996a,  57  FR  46325). 

Stenogyne  bifida  (NCN) 

Stenogyne  bifida,  a  nonaromatic 
member  of  the  mint  family  (Lamiaceae), 
is  a  climbing,  short-lived  perennial 
herb,  with  smooth  or  slightly  hairy, 


four-angled  stems.  The  long,  narrow 
calyx  teeth  and  the  deep  lobe  in  the 
upper  lip  of  the  yellow  corolla  separate 
this  species  from  others  of  the  genus 
(Weller  and  Sakai  1999). 

Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a). 

Historically,  Stenogyne  bifida  was 
known  from  scattered  occurrences  bom 
Waianui  in  central  Molokai  to  Pukoo 
Ridge  on  East  Molokai.  This  species  is 
now  known  from  only  5  East  Molokai 
occurrences  totaling  fewer  than  10 
individuals  on  Manawai-Kahananui 
Ridge  on  private  lands;  on  Kolo  Ridge, 
at  Kamoku  Flats;  and  on  the  east  fork  of 
Kawela  Gulch  on  the  privately  owned 
land  of  TNCH's  Pelekunu  Preserve 
(GDSI  2000,  HINHP  Database  2000)., 

Stenogyne  bifida  typically  grows  on 
gulch  slopes  in  Metrosideros 
polymorpha-AominaXed  montane  mesic 
to  wet  forest  with  native  species  such  as 
Broussaisia  arguta,  Cheirodendron 
trigynum,  Cibotium  sp.,  Cyanea  sp., 
Dicranopteris  linearis,  Dodonaea 
viscosa,  Hedyotis  hillebrandii  (manono), 
Hedyotis  sp.,  Leptecophylla 
tameiameiae,  Pipturus  albidus,  Pouteria 
sandwicensis,  Psychotria  sp.,  Vaccinium 
sp.,  or  Wikstroemia  sp.  at  elevations 
between  336  and  1,300  m  (1,102  and 
4,264  ft)  (HINHP  Database  2000;  Service 
1996a;  J.  Lau,  in  litt.  2001). 

The  most  pervasive  threat  to  this 
species  is  habitat  degradation  by 
ungulates  (axis  deer^  goats,  and  pigs) 
(Service  1996a,  57  FR  46325). 

Tetramolopium  rockii  (NCN) 

Tetramolopium  rockii,  a  member  of 
the  aster  family  (Asteraceae),  is  a 
glandular,  hairy,  prostrate  short-lived 
pereimial  shrub  that  forms  complexly 
branching  mats.  The  species  has  been 
divided  into  two  varieties  in  the  most 
recent  treatment  of  this  genus  in  Hawaii. 
Leaves  of  T.  rockii  var.  calcisabulorum 
have  slightly  inrolled  edges  and  are 
whitish  due  to  the  long  silky  hairs  on 
thefr  surfaces,  whereas  var.  rockii  has 
smaller,  less  hairy,  flat,  yellowish-green 
leaves.  This  species  differs  from  others 
of  the  genus  by  its  growth  habit,  its 
hairy  and  glandular  surfaces,  its 
spatulate  leaf  shape,  and  its  yellow  disk 
florets  (Lowrey  1999). 

Little  is  known  abouf  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  uinknown  (Service 
1996a). 

Of  the  two  recognized  varieties  of 
Tetramolopium  rockii,  var.  rockii  was 


first  discovered  at  Moomomi  about  80 
years  ago  and  is  still  extant  in  that  area. 
Tetramolopium  rockii  var.  rockii  is 
found  in  four  areas  from  Kalawao  to 
Kahinaakalani,  Keieho  Point  to 
Kapalauoa,  and  Moomomi  to 
Kahinaakalani.  Tetramolopium  rockii 
var.  calcisabulorum  is  only  reported 
from  Keieho  Point  to  Kapalauoa, 
intergrading  with  var.  rockii  where  their 
ranges  overlap.  The  total  niunber  of 
individuals  of  both  varieties  in  the  4 
occurrences  is  estimated  to  be  174,000; 
they  are  located  on  State  lands, 
including  land  managed  by  the  National 
Park  Service  at  Kalaupapa  National 
Historical  Park,  and  privately  owned 
lands  (GDSI  2000,  HINHP  Database 
2000). 

Tetramolopium  rockii  is  restricted  to 
hardened  calcareous  sand  dunes  or  ash- 
covered  basalt  in  the  coastal  spray  zone 
or  coastal  dry  shrubland  and  grassland 
between  sea  level  and  199  m  (0  and  653 
ft)  in  elevation.  Native  plant  species 
associated  with  this  species  include 
Diospyros  sandwicensis,  Fimbristylis 
cymosa  (mauu  akiaki),  Heliotropium 
anomalum  (hinahina),  Melanthera 
integrifolia,  Metrosideros  polymorpha, 
Osteomeles  anthyllidifolia  (ulei), 
Pouteria  sandwicensis,  Psydrax  odorata, 
Scaevola  sp.  (naupaka),  Sida  fallax,  or 
Sporobolus  virginicus  (akiaki)  (HDMHP 
Database  2000.  Lowrey  1999,  Service 
1996a). 

The  major  threats  to  Tetramolopium 
rockii  are  habitat  degradation  by 
ungulate  (axis  deer  and  cattle)  activity 
and  human  recreation,  competition  with 
the  non-native  plant  Prosopis  pallida 
(kiawe),  and  catastrophic  extinction  due 
to  fire  (57  FR  46325). 

Multi-Island  Species 

Adenophorus  periens  (pendant  kihi 
fern) 

.   Adenophorus  periens,  a  short-lived 
perennial  member  of  the  grammitis 
family  (Grammitidaceae),  is  a  small, 
pendant,  epiphytic  (not  rooted  on  the 
ground)  fern.  This  species  differs  from 
other  species  in  this  endemic  Hawaiian 
genus  by  having  hairs  along  the  piima 
(leaflet)  margins,  by  the  pinnae  being  at 
right  angles  to  the  midrib  axis,  by  the 
placement  of  the  sori  (a  cluster  of  spore 
cases)  on  the  pinnae,  and  the  degree  of 
dissection  of  each  pinna  (Liimey  1989, 
Service  1999a). 

Little  is  known  about  the  life  history 
of  Adenophorus  periens,  which  seems 
to  grow  only  in  dense  closed-canopy 
forest  with  high  humidity.  Its  breeding 
system  is  unknown,  but  outbreeding  is 
very  likely  to  be  the  predominant  mode 
of  reproduction.  Spores  (minute, 
reproductive  dispersal  unit  of  ferns)  are 
dispersed  by  wind,  possibly  by  water, 
and  perhaps  on  the  feet  of  birds  or 
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insects.  Spores  lack  a  thick  resistant 
coat,  which  may  indicate  that  their 
longevity  is  brief,  probably  measured  in 
days  at  most.  Due  to  the  weak 
differences  between  seasons,  there 
seems  to  be  no  evidence  of  seasonality 
in  growth  or  reproduction.  Additional 
information  on  reproductive  cycles, 
longevity,  speciBc  environmental 
requirements,  and  limiting  factors  is  not 
known  (Linney  1989,  Service  1999a). 

Historically,  Adenophorus  periens 
was  known  from  Kauai,  Oahu,  Lanai, 
East  Maui,  and  Hawaii  Island. 
Currently,  it  is  known  from  several 
locations  on  Kauai,  Molokai,  and 
Hawaii.  On  Molokai,  it  is  found  in  a 
single  occurrence  containing  seven 
individuals  on  private  land  (GDSI  2000, 
HINHP  Database  2000). 

On  Molokai,  Adenophorus  periens  is 
an  epiph)rte  usually  growing  on 
Metrosideros  polymoq)ha  trunks,  and  is 
found  in  Metrosideros  polymorpha- 
Myrsine  lessertiana  forest  at  elevations 
between  811  and  1,508  m  (2,660  and 
4,946  ft).  It  is  found  in  habitats  of  well- 
developed,  closed  canopy  providing 
deep  shade  and  high  humidity. 
Associated  native  species  include 
Anoectochilus  sandvicensis  (jewel 
orchid),  Broussaisia  arguta, 
Cheirodendron  trigynum,  Cibotium 
glaucum  (hapuu),  Coprosma  ochracea. 
Cyanea  sp.,  Cyrtandra  sp.  (haiwale), 
Dicranopteiis  linearis,  Freycinetia 
arborea,  Hedyotis  terminalis.  Ilex 
anomala,  Labordia  hirtella  (NCN), 
Leptecophylla  tameiameiae, 
Machaerina  angustifolia  (uki),  Melicope 
sp.,  Psychotria  spp.,  Stenogyne 
kamehamehae  (NCN),  Syzygiuni 
sandwicensis,  Vaccinium  calycinum 
(ohelo),  or  V7o7a  chamissoniana  ssp. 
robusta  (pamakani)  (HINHP  Database 
2000,  Linney  1989,  Service  1999a). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  by  feral  pigs  and 
goats,  and  competition  with  the  non- 
native  plant  Psidium  cattleianum 
(strawberry  guava)  (HINHP  Database 
2000,  Service  1999a,  59  FR  56333). 

Alectryon  macrococcus  (mahoe) 

Alectryon  macrococcus,  a  long-lived 
perennial  member  of  the  soapberry 
family  (Sapindaceae),  consists  of  two 
varieties,  macrococcus  and 
auwahiensis,  both  of  which  are  trees 
with  reddish-brown  branches  and  leaves 
with  one  to  five  pairs  of  sometimes 
asymmetrical  egg-shaped  leaflets.  The 
underside  of  the  leaf  has  dense  brown 
hairs  only  when  young  in  A. 
macrococcus  var.  macrococcus  and 
whether  yoimg  or  mature  (persistent)  in 
A.  macrococcus  var.  auwahiensis  (only 
found  on  East  Maui).  The  only-member 
of  its  genus  found  in  Hawaii,  this 
species  is  distinguished  from  other 


Hawaiian  members  of  its  family  by 
being  a  tree  with  a  hard  fruit  2.3  cm  (0.9 
in)  or  more  in  diameter  (Wagner  et  al. 
1999). 

Alectryon  macrococcus  is  a  relatively 
slow-growing,  long-lived  tree  that  grows 
in  xeric  (dry)  to  mesic  sites  and  is 
adapted  to  periodic  drought.  Little  else 
is  known  about  the  life  history  of  this 
species.  Flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  and 
specific  environmental  requirements  are 
unknown  (Service  1997). 

Historically  and  currently,  Alectryon 
macrococcus  var.  macrococcus  is 
known  from  Kauai,  Oahu,  Maui,  and 
Molokai.  On  Molokai,  it  is  found  on 
private  land,  along  the  Puu  Kolekole 
jeep  road,  Kaunakakai  Gulch,  and 
Kamiloloa  Gulch  in  a  total  of  six 
occurrences  containing  nine  individuals 
on  State  and  privately  owned  lands 
(GDSI  2000,  HINHP  Database  2000). 

On  Molokai,  Alectryon  macrococcus 
var.  macrococcus  typically  grows  on 
talus  slopes  or  in  gulches  within  dry  or 
mesic  lowland  forest  between  elevations 
of  534  and  1,120  m  (1,751  and  3,674  ff). 
Associated  native  plants  include 
Dodonaea  viscosa,  Lipochaeta  sp. 
(nehe),  Myrsine  sp.  (kolea),  Nestegis 
sandwicensis,  Nothocestrum  sp.  (aiea), 
Pleomele  sp.  (halapepe),  Psychotria  sp., 
or  Streblus  pendulina  (aiai)  (HINHP 
Database  2000,  Service  1997,  Wagner  et 
al.  1999). 

The  threats  to  Alectryon  macrococcus 
var.  macrococcus  on  Molokai  include 
habitat  degradation  by  feral  goats  and 
pigs;  competition  from  non-native  plant 
species,  such  as  Melinus  minutiflora, 
Pennisetum  clandestinum  (kikuyu 
grass),  Psidium  cattleianum,  or  Schinus 
terebinthifolius;  damage  from  the  black 
twig  borer  {Xylosandrus  compactus); 
seed  predation  by  rats,  mice  (Afus 
domesticus),  and  insects  (probably  the 
endemic  microlepidopteran  (small 
caterpillar)  Prays  cf.  fulvocanella);  loss 
of  pollinators;  and  catastrophic 
extinction  through  a  single  natural  or 
human-caused  environmental 
disturbance  (e.g.,  fire)  due  to  the  very 
small  remaining  number  of  individuals 
and  their  limited  distribution  on 
Molokai  (HINHP  Database  2000,  Service 
1997.  57  FR  20772). 

Bonamia  menziesii  (NCN) 

Bonamia  menziesii,  a  member  of  the 
morning  glory  family  (Convolvulaceae) 
and  a  short-lived  perennial,  is  a  vine 
with  twining  branches  that  are  fuzzy 
when  young.  This  species  is  the  only 
member  of  the  genus  that  is  endemic  to 
the  Hawaiian  Islands  and  differs  from 
other  genera  in  the  family  by  its  two 
styles,  longer  stems  and  petioles,  and 
rounder  leaves  (Austin  1999). 


Little  is  known  about  the  life  history 
of  Bonamia  menziesii.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service ' 
1999a). 

Historically,  Bonamia  menziesii  was 
known  from  Kauai,  the  Waianae 
Mountains  of  Oahu,  Molokai,  Maui,  and 
Hawaii  Island.  Ciurently,  this  species  is 
extant  on  Kauai,  Oahu,  Lanai,  Maui,  and 
Hawaii.  This  species  was  last  collected 
on  Molokai  in  1918  from  Maunaloa  by 
J.  F.  Rock  (HINHP  Database  2000). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant- species 
associated  with  Bonamia  menziesii  on 
Molokai. 

Nothing  is  known  of  the  threats  to 
Bonamia  menziesii  on  Molokai. 

Brighamia  rockii  (pua  ala) 

Brighamia  rockii,  a  long-lived 
perennial  member  of  the  bellflower 
family  (Campanulaceae),  is  an 
unbranched  plant  with  a  succulent  stem 
that  is  bulbous  at  the  bottom  and  tapers 
toward  the  top,  ending  in  a  compact 
rosette  of  fleshy  leaves.  This  species  is 
a  member  of  a  unique  endemic 
Hawaiian  genus  with  only  one  other 
species,  found  on  Kauai,  from  which  it 
differs  by  the  color  of  its  petals,  its 
longer  calyx  (sepal)  lobes,  and  its 
shorter  flower  stalks  (Lammers  1999). 

Observations  of  Brighamia  rockii  by 
Genunill  (1996)  have  provided  the 
following  information:  The  reproductive 
system  is  protandrous,  meaning  male 
flower  parts  are  produced  before  female 
parts,  in  this  case,  separated  by  several 
days;  only  five  percent  of  the  flowers 
produce  pollen;  very  few  fruits  are   • 
produced  per  inflorescence;  there  are  20 
to  60  seeds  per  capsule;  and  plants  have 
been  known  to  flower  at  nine  months  of 
age.  This  species  has  been  observed  in 
flower  during  August.  Little  is  known 
about  the  life  history  of  this  species.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are,  unknown  (HINHP 
Database  2000,  Service  1996a). 

Historically,  Brighamia  rockii  ranged 
along  the  northern  coast  of  East  Molokai 
&t}m  Kalaupapa  to  Halawa  and  may 
possibly  have  grown  on  Lanai  and  Maui. 
Currently,  it  is  only  extant  on  Molokai 
in  a  total  of  5  occurrences  with  between 
121  and  131  individual  plants  occurring 
on  State  and  privately  owned  lands.  It 
occurs  on  steep,  inaccessible  sea  cliffs 
along  East  Molokai 's  northern  coastline 
from  Anapuhi  Beach  to  Wailau  Valley 
on  private  lands,  and  on  the  relatively 
inaccessible  State-owned  sea  stack  of 
Huelo,  east  of  Anapuhi  Beach  (GDSI 
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2000;  HINHP  Database  2000;  Lammers 
1999;  K.  Wood,  in  litt.  2000). 

On  Molokai,  Brighamia  rockii  is 
found  in  rock  crevices  on  steep  basalt 
sea  cliffs,  often  within  the  spray  zone, 
in  coastal  dry  or  mesic  forest,  Eragrostis 
variabilis  (kawelu)  mixed  coastal  cliff 
communities  or  shrubland,  or 
Pritchardia  sp.  (loulu)  coastal  mesic 
forest  between  sea  level  and  671  m  (0 
and  2,201  ft)  in  elevation.  Associated 
native  species  include  Artemisia  sp., 
Bidens  sp.  (kookoolau),  Carex 
wahuensis  ssp.  wahuensis  (NCN), 
Chamaesyce  celastroides  var. 
amplectans  (akoko),  Cocculus 
orbiculatus  (huehue),  Cyperus  phleoides 
ssp.  phleoides  (NCN),  Cyrtomium 
falcatum  (ahina  kuahiwi),  Dianella 
sandwicensis  (ukiuki),  Diospyros 
sandwicensis,  Hedyotis  littoralis  (NCN), 
Lepidium  bidentatum  var.  o-waihiense 
(anaunau),  Metrosideros  polymorpha, 
Osteomeles  anthyllidi folia,  Pandanus 
tectorius  (hala),  Peucedanum 
sandwicensis  (makou),  Phymatosorus 
grossus  (lauae),  Pittosporum  halophilum 
(hoawa),  Pritchardia  hillebrandii 
(loulu),  Psydrax  odorata,  Reynoldsia 
sandwicensis  (ohe),  Scaevola  sericea 
(naupaka  kahakai),  Schiedea  globosa 
(NCN),  Senna  gaudichaudii  (kolomona), 
Tetramolopium  spp.,  or  Wikstroemia 
uva-ursi  (akia)  (HINHP  Database  2000; 
Lammers  1999;  K.  Wood,  in  litt.  2000). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  (and  possibly 
predation)  by  axis  deer  and  goats; 
competition  with  the  non-native  plants 
Cyperus  gracilis  (McCoy  grass),  Digitaria 
ciliaris  (Henry's  crabgrass),  Digitaria 
insularis  (sourgrass),  Ficus  microcarpa 
(Chinese  banyan),  Kalanchoe  pinnata, 
Lantana  camara  (lantana),  Oxalis 
comiculata  (yellow  wood  sorrel), 
Pluchea  carolinensis  (sourbush), 
Portulaca  oleracea  (pigweed),  and 
Solanum  seaforthianum  (NCN);  seed 
predation  by  rats;  and  lack  of  pollinators 
(HINHP  Database  2000,  Service  1996a, 
57  FR  46325). 

Centaurium  sebaeoides  (awiwi) 

Centaurium  sebaeoides,  a  member  of 
the  gentian  family  (Gentianaceae),  is  an 
aimual  herb  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  from  Centaurium 
erythraea  (bitter  herb),  which  is 
naturalized  in  Hawaii,  by  its  fleshy 
leaves  and  the  unbranched  arrangement 
of  the  flower  cluster  (Wagner  et  al. 
1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  Flowering 
may  be  induced  by  heavy  rainfall. 
Occiurences  are  found  in  dry  areas,  and 
plants  are  more  likely  to  be  found 
following  heavy  rains.  This  species 
appears  to  be  an  annual;  triggered  by 


declining  photo-period,  the  plant 
produces  seeds  and  dies.  Medeiros  et  al. 
(1999)  noted  that  in  the  wild,  seedlings 
first  appeared  in  March  and  April; 
flowers  first  appeared  in  April  and  May; 
mature  capsules  were  observed 
beginning  in  May  and  continuing 
through  June;  and  by  the  first  week  of 
July,  most  plants  were  dead.  Little  is 
known  about  the  life  history  of  this  - 
species.  Its  pollination  vectors,  seed 
dispersal  agents,  specific  enviroiunental 
requirements,  and  limiting  factors  are 
unknown  (Service  1995a). 

Historically  and  currently, 
Centaurium  sebaeoides  is  known  fitjm 
scattered  localities  on  Kauai.  Oahu, 
Molokai,  Lanai,  and  Maui.  Currently  on 
Molokai,  there  are  a  total  of  two 
occurences  containing  thousands  of 
individuals,  near  Mokio  Point  on 
privately  owned  land  and  in  Kalaupapa 
National  Historical  Park  on  State-owned 
land  managed  by  the  National  Park 
Service  (GDSI  2000;  HINHP  Database 
2000;  Wagner  et  al.  1999;  Chuck 
Chimera,  U.S.  Geological  Survey,  pers. 
comm.,  2000). 

On  Molokai,  Centaurium  sebaeoides 
grows  in  volcanic  or  clay  soils  or  on 
cliffs  in  arid  coastal  areas  at  elevations 
between  sea  level  and  409  m  (0  and 
1,341  ft).  Associated  species  include 
Artemisia  sp.,  Bidens  sp.,  Chamaesyce 
celastroides  (akoko),  Cyperus  phleoides 
(NCN),  Dodonaea  viscosa,  Fimbristylis 
cymosa,  Heteropogon  contortus  (pili 
grass),  Jacquemontia  ovalifolia 
(pauohiiaka),  Lipochaeta  heterophylla 
(nehe),  Lipochaeta  succulenta  (nehe), 
Lycium  sandwicense  (ohelo  kai), 
Lysimachia  mauritiana  (kolokolo 
kuahiwi),  Melanthera  integrifolia, 
Panicum  fauriei  (NCN),  Panicum 
torridum  (kakonakona),  Scaevola 
sericea,  Schiedea  globosa,  Sida  fallax, 
or  Wikstroemia  uva-ursi  (Medeiros  et  al. 
1999,  Wagner  et  al.  1999,  56  FR  55770). 

The  major  threats  to  this  species  on 
Molokai  are  displacement  by  non- 
native,  woody  species,  such  as 
Casuarina  equisetifolia  (paina), 
Casuarina  glauca  (saltmarsh),  Leucaena 
leucocephala  (koa  haole),  Prosopis 
pallida,  Schinus  terebinthifolius, 
Syzygium  cumini  (Java  plimi),  and 
Tournefortia  argentea  (treeiieliotrope); 
trampling  and  habitat  degradation  by 
feral  goats  and  cattle;  and  damage 
caused  by  off-road  vehicles  (Medeiros  et 
al.  1999). 

Ctenitis  squamigera  (pauoa) 

Ctenitis  squamigera  is  a  short-lived 
pereimial  in  the  spleenwort  family 
(Aspleniaceae).  It  has  a  rhizome 
(horizontal  stem)  5  to  10  nun  (0.2  to  0.4 
in)  thick,  creeping  above  the  groimd  and 
densely  covered  with  scales  similar  to 
those  on  the  lower  part  of  the  leaf  stalk. 


Ctenitis  squamigera  can  be  readily 
distinguished  firom  other  Hawaiian 
species  of  Ctenitis  by  the  dense  covering 
of  tan-colored  scales  on  its  fronds 
(Degener  and  Degener  1957,  Wagner  and 
Wagner  1992). 

Little  is  known  about  the  life  history 
of  this  species.  Reproductive  cycles, 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b). 

Historically,  Ctenitis  squamigera  was 
recorded  from  the  islands  of  Kauai, 
Oahu,  Molokai,  Lanai,  Maui,  and 
Hawaii  Island.  It  is  currently  found  on 
Oahu,  Lanai,  Molokai,  and  Maui.  There 
is  currently  a  single  occurrence  with  20 
individuals  on  the  island  of  Molokai  in 
Wawaia  Gulch  on  privately  owned  land 
(GDSI  2000;  HINHP  Database  2000;  J. 
Lau,  in  litt.  2000). 

On  Molokai,  Ctenitis  squamigera  is 
found  in  mesic  forest  and  gulch  slopes 
between  elevations  of  757  and  1,133  m 
(2,483  and  3,716  ft).  Associated  native 
plant  taxa  include  Carex  meyenii, 
Diospyros  sandwicensis,  Dryopteris 
unidentata  (NCN),  Metrosideros 
polymorpha,  Nephrolepis  exaltata, 
Nestegis  sandwicensis,  Pleomele 
auwahiensis,  Pouteria  sandwicensis,  or 
Xylosma  hawaiiense  (maua)  (Service 
1998b;  59  FR  49025;  J.  Lau,  in  litt.  2000). 

The  primary  threats  to  Ctenitis 
squamigera  are  habitat  degradation  by 
goats  and  competition  with  the  non- 
native  plants  Melinis  minutiflora  and 
Schinus  terebinthifolius  (Service  1998b; 
59  FR  49025;  J.  Lau.  in  litt.  2000). 

Cyanea  grimesiana  ssp.  grimesiana 
(haha) 

Cyanea  grimesiana  ssp.  gpmesiana,  a 
short-lived  pereimial  member  of  the 
bellflower  family  (Campanulaceae).  is  a 
shrub  with  pinnately  divided  leaves. 
This  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  the  pinnately  lobed  leaf  margins  and 
the  width  of  the  leaf  blades.  This 
subspecies  is  distinguished  from  the 
other  two  subspecies  by  the  shape  and 
size  of  the  calyx  lobes,  which  overlap  at 
the  base  (Lammers  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  On  Molokai,  flowering 
plants  have  been  observed  in  July  and 
August.  Its  flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(Service  1999a). 

Historically  and  currently,  Cyanea 
grimesiana  ssp.  grimesiana  is  known 
from  Oahu,  Molokai,  Lanai,  and  Maui. 
On  Molokai,  it  is  found  in  a  total  of  two 
occurrences  containing  seven 
individuals  in  Wailau,  Puu  Kahea  and 
Olokui  NAR  on  State-owned  lands 
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(GDSI  2000,  HINHP  Database  2000. 
Service  1999a). 

On  Molokai.  Cyanea  grimesiana  ssp. 
grimesiana  is  typically  found  in  mesic 
forest  often  dominated  by  Metrosideros 
polymorpha  or  M.  polymorpha  and 
Acacia  koa  (koa).  or  on  clills.  at 
elevations  between  93  and  1.354  m  (305 
and  4,441  ft).  Associated  plants  include 
Antidesma  sp.  (hame).  Bobea  sp. 
(ahakea),  Cibotium  sp.,  Cyrtandra  sp.. 
Dicranoptehs  linearis,  Doodia  sp. 
(okupukupu  lauii).  Freycinetia  arborea, 
Nephrolepis  sp.  (kupukupu).  Psychotria 
sp..  Syzygium  sandwicensis,  or  Xylosma 
sp.  (maua)  (HINHP  Database  2000). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  and/or 
destruction  caused  by  axis  deer,  feral 
goats,  and  pigs;  competition  with 
various  non-native  plants,  such  as 
Clidemia  hirta;  catastrophic  extinction 
by  randomly  natiually  occurring  events 
[e.g.,  fire,  landslides)  due  to  the  small 
number  of  existing  individuals; 
trampling  by  hikers;  seed  predation  by 
rats;  and  predation  by  various  species  of 
slugs  (Milax  spp.)  (HINHP  Database 
2000,  Service  1999a.  61  FR  53108). 

Cypenis  truchysanthos  (puukaa) 

Cyperus  trachysanthos.  a  member  of 
the  sedge  family  (Cyperaceae).  is  a 
short-lived  perennial  grass-like  plant 
with  a  short  rhizome  (underground 
stem).  The  culms  (aerial  stems)  are 
densely  tufted,  obtusely  triangular  in 
cross  section,  tall,  sticky,  and  leafy  at 
the  base.  This  species  is  distinguished 
from  others  in  the  genus  by  the  short 
rhizome,  the  leaf  sheath  with  partitions 
at  the  nodes,  the  shape  of  the  glumes 
(floral  bracts),  and  the  length  of  the 
culms  (Koyama  1999). 

Little  is  Known  about  the  life  history 
of  Cyperus  trachysanthos.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a). 

Historically,  Cyperus  trachysanthos 
was  known  hom  Niihau,  Kauai,  and 
scattered  locations  on  Oahu,  Molokai, 
and  Lanai.  This  species  is  now  extant  on 
Niihau,  Kauai,  and  Oahu.  This  species 
was  last  collected  on  Molokai  in  1912 
from'Maunaloa  by  J.  F.  Rock  (HINHP 
Database  2000). 

Nothing  is  known  of  the  preferred 
habitat  or  native  species  associated  with 
Cyperus  trachysanthos  on  Molokai. 

Nothing  is  known  of  the  threats  to, 
Cyperus  trachysanthos  on  Molokai. 

Diellia  erecta  (asplenium-leaved  diellia) 

Dielliq  erecta,  a  short-lived  perennial 
fern  in  the  spleenwort  family 
(Aspleniaceae),  grows  in  tufts  of  three  to 


nine  lance-shaped  ftt)nds  emerging  from 
a  rhizome  covered  with  brown  to  dtu'k 
gray  scales.  This  species  differs  from 
other  members  of  the  genus  in  having 
larger  brown  or  dark  gray  scales,  fused 
or  separate  sori  along  both  margins  of 
the  pinna,  shiny  black  midribs  that  have 
a  hardened  surface,  and  veins  that  do 
not  usually  encircle  the  sori  (Degener 
and  Greenwell  1950.  Warner  1952). 

Little  is  known  about  the  life  history 
of  this  species.  Its  reproductive  cycles, 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a). 

Historically.  Diellia  erecta  was  known 
from  Kauai.  Oahu,  Molokai,  Lanai, 
Maui,  and  Hawaii  Island.  Currently,  it  is 
known  from  Kauai.  Oahu,  Molokai. 
Maui,  and  Hawaii.  On  Molokai,  it  is 
known  from  a  total  of  4  occurrences 
containing  at  least  10  individuals  in 
Halawa  Valley.  Kahuaawi  Gulch, 
Makolelau,  and  Onini  Gulch  on 
privately  owned  lands  (HINHP  Database 
2000;  Service  1999a;  K.  Wood,  in  lift. 
1999). 

On  Molokai,  Diellia  erecta  is  found  in 
mixed  mesic  forest  and  mesic  Diospyros 
sandwicensis  forest  between  elevations 
of  716  and  1,133  m  (2,348  and  3,716  ft). 
Associated  native  plant  species  include 
Alyxia  oliviformis,  Bobea  sp.,  Coprosma 
foliosa  (pilo).  Dodonaea  viscosa. 
Dryopterisunidentata.  Dubautia  linearis 
ssp.  opposita  (naenae).  Leptecophylla 
tameiameiae,  Metrosideros  polymorpha, 
Myrsine  sp..  Ochrosia  compta  (holei), 
Pleomele  auwahiensis,  Psychotria  sp., 
Sophora  chrysophylla,  Syzygium 
sandwicensis,  or  Wikstroemia  sp. 
(HINHP  Database  2000;  K.  Wood,  in  litt. 
1999). 

The  major  threats  to  Diellia  erecta  on 
Molokai  are  habitat  degradation  by  pigs, 
goats,  and  axis  deer;  competition  with 
the  non-native  plant  species  Blechnum 
occidentale  (NCN),  Fraxinus  uhdei 
(tropical  ash),  Melinus  minutiflora, 
Psidium  cattleianum,  and  Ricinus 
communis;  catastrophic  extinction  due 
to  random  naturally  occurring  events; 
and  reduced  reproductive  vigor  due  to 
the  small  number  of  existing  individuals 
(HINHP  Database  2000;  K.  Wood,  in  litt. 
1999;  Service  1999a;  59  FR  56333). 

Diplazium  molokaiense  (NCN) 

Diplazium  molokaiense,  a  short-lived 
fern  in  the  spleenwort  family 
(Aspleniaceae),  has  a  short  prostrate 
rhizome,  and  green  or  straw  colored  leaf 
stalks  with  thin-textured  fronds.  This 
species  can  be  distinguished  from  other 
species  of  Diplazium  on  the  Hawaiian 
Islands  by  a  combination  of  characters, 
including  venation  pattern,  the  length 
and  arrangement  of  the  sori,  frond 


shape,  and  the  degree  of  dissection  of 
the  bond  (Wagner  and  Wagner  1992). 

Little  is  known  about  the  life  history 
of  Diplazium  molokaiense. 
Reproductive  cycles,  dispersal  agents, 
longevity,  specific  environmented 
requirements,  and  limiting  factors  for 
Diplazium  molokaiense  aie  unknown 
(Service  1998a). 

Historically,  Diplazium  molokaiense 
was  found  on  Kauai,  Oahu,  Molokai, 
Lanai,  and  Maui.  Currently,  this  species 
is  known  only  from  Maui.  This  species 
was  last  collected  on  Molokai  in  1912 
from  Kaluaaha  Valley  by  C.  N.  Forbes 
(HINHP  Database  2000). 

On  Molokai,  Diplazium  molokaiense 
was  foimd  on  steep,  rocky,  wooded 
gulch  walls  in  wet  forests  between 
elevations  of  97  and  1,349  m  (318  and 
4.425  ft)  (HINHP  Database  2000). 

There  is  no  information  on  threats 
that  may  affect  Diplazium  molokaiense 
on  Molokai  (Service  1998a). 

Eugenia  koolauensis  (nioi) 

Eugenia  koolauensis,  a  member  of  the 
myrtle  family  (Mjrrtaceae),  is  a  long- 
lived  perennial  tree  or  shrub  between  2 
and  7  m  (7  and  23  ft)  tall  with  branch 
tips  covered  with  dense  brown  hairs. 
Eugenia  koolauensis  differs  from  the 
other  species  in  the  genus  in  having 
leaves  that  are  densely  hairy  on  the 
lower  surface  and  leaf  margins  that 
curve  under  the  leaves  (Wagner  et  al. 
1999). 

This  species  has  been  observed  in 
flower  from  February  to  December  in 
various  years.  No  other  information 
exists  on  its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  or  limiting 
factors  (Service  1998b). 

Historically,  Eugenia  koolauensis  was 
known  from  Maunaloa  on  western 
Molokai  and  from  Oahu.  Cvurently,  this 
species  is  extant  on  Oahu.  It  .was  last 
collected  on  Molokai  in  1912  from  the 
west  end  of  the  island  by  J.  F.  Rock 
(HINHP  Database  2000). 

On  Molokai,  Eugenia  koolauensis  was 
found  in  rocky  gulches  or  on  gentle 
slopes  with  deep  soil  between  475  and 
992  m  (1,558  and  3,254  ft)  in  elevation. 
Associated  native  plant  species  include 
Diospyros  sandwicensis,  Erythrina 
sandwicensis  (wiliwili).  Nesoluma 
polynesicum,  Nestegis  sandwicensis, 
Nototrichium  sandwicensis,  Reynoldsia 
sandwicensis,  or  Xylosma  hawaiiense  (J. 
Lau.  in  litt.  2001). 

*   Information  on  threats  that  may  affect 
Eugenia  koolauensis  on  Molokai  is 
unknown. 
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Flueggea  neowawraea  (mehamehame) 

Flueggea  neowawraea,  a  member  of 
the  spurge  family  (Euphorbiaceae),  is  a 
large  tree  up  to  30  m  (100  ft)  tall  and 
2  m  (7  ft)  in  diameter  virlth  white  oblong 
pores  covering  its  scaly,  pale  brown 
bark.  This  species  is  usually  dioecious 
(having  separate  male  and  female 
plants)  and  is  the  only  member  of  the 
genus  found  in  Hawaii.  It  can  be 
distinguished  from  other  Hawaiian 
species  in  the  family  by  its  hairless 
whitish  lower  leaf  sivfaces  and  round 
fruits  (Hayden  1999,  Service  1999). 

Individual  trees  of  Flueggea 
neowawraea  bear  only  male  or  female 
flowers  and  must  be  cross-pollinated 
bom  a  different  tree  to  produce  viable 
seed.  Little  else  is  knov^rn  about  the  life 
history  of  this  species.  Its  flowering 
cycles,  pollination  vectors,  seed 
(^spersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Hayden 
1999,  Service  1999a). 

Historically,  Flueggea  neowawraea 
was  known  from  Molokai,  Oahu,  Kauai, 
Maui,  and  Hawaii  Island.  Currently,  this 
species  is  found  on  Kauai,  Oahu,  Maui, 
and  Hawaii.  This  species  was  last 
collected  on  Molokai  in  1931  from 
Waihii  by  G.  W.  Russ  (HINHP  Database 
2000). 

On  Molokai,  Flueggea  neowawraea 
occurred  in  gulches  in  mesic  forest 
between  450  and  840  m  (1,476  and 
2,755  ft)  in  elevation  (J.  Lau,  in  litt. 
2001). 

Information  on  threats  that  may  affect 
Flueggea  neowawraea  on  Molokai  is 
imknown. 

Hedyotis  mannii  (pilo) 

Hedyotis  mannii,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  short- 
lived perennial  with  smooth,  usually 
erect  stems  30  to  60  cm  (1  to  2  ft)  long, 
which  are  woody  at  the  base  and  four- 
angled  or  -winged.  This  species'  growth 
habit;  its  quadrangular  or  winged  stems; 
the  shape,  size,  and  textiue  of  its  leaves; 
and  its  dry  capsule,  which  opens  when 
mature,  separate  it  from  other  species  of 
the  genus  (Wagner  et  al.  1999). 

Little  is  known  about  the  Ufe  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a). 

Historically  and  currently,  Hedyotis 
mannii  is  found  on  Lanai,  West  Maui, 
and  Molokai.  After  an  absence  of  50 
years,  this  species  was  rediscovered  on 
Molokai  in  1987  by  Steve  Perlman  on 
private  land  in  Kawela  Gulch  in  TNCH's 
Kamakou  Preserve.  Only  one  occurrence 


of  five  plants  is  known  to  exist  in  this 
area  (GDSI  2000,  HINHP  Database  2000). 

On  Molokai,  Hedyotis  mannii  grows 
on  dark,  narrow,  rocky  gulch  walls  in 
mesic  and  perhaps  wet  forests  at  593  to 
1,212  m  (1,945  to  3,975  ft)  in  elevation. 
Associated  plant  species  include 
Cibotium  sp.,  Cyanea  sp.,  Pipturus  sp., 
Psychotria  sp.,  or  Scaevola  sp.  (HINHP 
Database  2000.  Service  1996a.  Wagner  et 
al.  1999). 

The  threats  to  Hedyotis  maimii  on 
Molokai  are  habitat  degradation  by  feral 
pigs;  competition  with  the  non-native 
plant  Melinis  minutiflora;  and 
catastrophic  extinction  through  random 
environmental  events  to  which  the 
limited  number  of  individuals  are 
extremely  vulnerable  (HINHP  Database 
2000,  Service  1996a,  57  FR  46325). 

Hesperomannia  arborescens  (NCN) 

Hesperomannia  arborescens,  a  long- 
hved  perennial  member  of  the  aster 
family  (Asteraceae),  is  a  small  shrubby 
tree  that  usually  stands  1.5  to  5  m  (5  to 
16  ft)  tall.  This  member  of  an  endemic 
Hawaiian  genus  differs  from  other 
Hesperomaimia  species  in  having  the 
following  combination  of  characters: 
Erect  to  ascending  flower  heads,  thick 
flower  head  stalks,  and  usually  hairless 
and  relatively  narrow  leaves  (Wagner  et 
al.  1999). 

This  species  has  been  observed  in 
flower  from  April  through  June  and  in 
buit  during  March  and  June.  No  other 
information  is  available  on  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998c). 

Hesperomaimia  arborescens  was 
formerly  known  from  Lanai,  Molokai, 
and  Oahu.  This  species  is  now  known 
from  Oahu,  Molokai,  and  Maui.  On 
Molokai.  one  occurrence  of  three 
individuals  is  known  from  private  land 
(GDSI  2000,  HINHP  Database  2000). 

On  Molokai.  Hesperomannia 
arborescens  is  foimd  on  slopes  or  ridges 
in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  forest  or 
mesic  Diospyros  sandwicensis-M. 
polymorpha  lowland  forest  transition 
zones  between  175  and  959  m  (574  and 
3.146  ft)  in  elevation.  Associated  native 
species  include  Antidesma  sp., 
Boehmeria  grandis,  Broussaisia  arguta, 
Cheirodendron  sp..  Cibotium  glaucum, 
Clermontia  pallida  (oha  wai),  Coprosma 
sp.,  Cyrtandra  sp.,  Diplopterygium 
pinnatum  (uluhe  lau  nui), 
Elaphoglossum  sp.  (ekaha^,  Freycinetia 
arborea,  Hedyotis  sp..  Ilex  anomala, 
Myrsine  sp.,  Nephrolepis  exaltata, 
Nestegis  sandwicensis,  Pipturus  sp., 
Psychotria  mauiensis  (kopiko),  Smilax 
melastomifolia  (hoi  kuahiwi), 


Thelypteris  sp.  (palapalaia),  Urera 
glabra,  or  Wikstroemia  sp.  (HINHP 
Database  2000). 

The  major  threats  to  Hesperomannia 
arborescens  on  Molokai  are  habitat 
degradation  by  feral  pigs,  goats,  and 
humans;  competition  with  non-native 
plants,  such  as  Clidemia  hirta, 
Kalanchoe  piimata,  and  Rubus 
rosifolius;  and  catastrophic  extinction 
due  to  random  environmental  events  or 
reduced  reproductive  vigor  resulting 
bora  this  species'  limited  nimibers 
(HINHP  Database  2000,  59  FT?  14482). 

Hibiscus  brackenridgei  (mao  hau  hele) 

Hibiscus  brackenridgei,  a  short-lived 
perennial  inember  of  the  mallow  family 
(Malvaceae),  is  a  sprawling  to  erect 
shrub  or  small  tree.  This  species  differs 
from  other  members  of  the  genus  in 
having  the  following  combination  of 
characteristics:  Yellow  petals,  a  calyx 
consisting  of  triangular  lobes  with 
raised  veins  and  a  single  midrib,  bracts 
attached  below  the  calyx,  and  thin 
stipules  (leaf  bracts)  that  fall  off,  leaving 
an  elliptical  scar.  Three  subspecies  of 
Hibiscus  brackenridgei  are  now 
recognized:  ssp.  brackenridgei, 
molokaiana,  and  mokuleianus. 
Subspecies  molokaiana  was  found  on 
the  island  of  Molokai.  At  the  time  when 
we  listed  this  species  in  1994,  only  two 
subspecies,  brackenridgei  and 
mokuleianus,  were  recognized. 
Subsequent  to  the  final  rule  listing  this 
species  in  1994,  we  became  aware  of 
Wilson's  (1993)  taxonomic  treatment  of 
this  group,  in  which  Hibiscus 
brackenridgei  var.  molokaiana  was 
changed  to  subspecies  status  and 
recognized  as  distinct  from  Hibiscus 
brackenridgei  ssp.  brackenridgei. 
Wilson's  (1993)  treatment  is  cited  in  the 
supplement  in  the  revised  edition  of  the 
"Manual  of  the  Flowering  Plants  of 
Hawaii"  as  the  basis  for  recognizing 
Hibiscus  brackenridgei  ssp.  molokaiana. 
We  will  address  this  name  change  in  a 
future  Federal  Register  document  (Bates 
1999,  HINHP  Database  2000,  Wagner  et 
al.  1999.  Wilson  1993). 

Hibiscus  brackenridgei  is  known  to 
flower  continuously  from  early  February 
through  late  May.  and  intermittently  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  tied  to  day 
length.  Little  else  is  known  about  the 
life  history  of  this  plant.  Pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  uxiknown 
(Service  1999a). 

Historically,  Hibiscus  brackenridgei 
ssp.  molokaiana  was  known  from 
Molokai  and  is  currently  found  on 
Oahu.  This  subspecies  was  last 
collected  on  Molokai  in  1920  bom  Laau 
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Point  by  J.  F.  Rock  (HINHP  Database 
2000). 

On  Molokai.  Hibiscus  brackenridgei 
ssp.  molokaiana  occurred  on  slopes  in 
lowland  dry  forest  and  shrubland  from 
11  to  467  m  (36  to  1,531  ft)  in  elevation 
(HINHP  Database  2000;  J.  Lau,  in  Utt. 
2001). 

Information  on  threats  that  may  affect 
Hibiscus  brackenridgei  ssp.  molokaiana 
on  Molokai  is  unknown  (Service  1999a). 

Iscbaemum  byrone  (Hilo  ischaemum) 

Ischaemum  byrone,  a  member  of  the 
grass  family  (Poaceae),  is  a  short-lived 
perennial  species  with  creeping 
underground  and  erect  stems. 
Ischaemum  byrone  can  be  distinguished 
from  other  Hawaiian  grasses  by  its  tough 
outer  flower  bracts,  dissimilar  basic 
flower  units,  which  are  awned  and  two- 
flowered,  and  a  two-or  three-tiered 
inflorescence  (O'Connor  1999). 

Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996b). 

Ischaemum  byrone  was  historically 
distributed  on  Kauai,  Oahu,  Molokai, 
Maui,  and  Hawaii  Island.  Currently,  this 
species  is  found  on  Kauai,  Molokai, 
Maui,  and  Hawaii  Island.  On  Molokai, 
there  are  a  total  of  2  occiurences 
containing  between  100  and  1,000 
individuals  located  in  Wailau  Valley 
and  the  eastern  edge  of  Kikipua  on 
privately  owned  lands  (GDSI  2000, 
HINHP  Database  2000,  59  FR  10305). 

On  Molokai,  Ischaemum  byrone  is 
foimd  in  coastal  dry  shrubland  or 
Artemisia  sp.  cliff  communities,  near 
the  ocean,  among  rocks  or  on  basalt 
cliffs  or  talus  slopes,  at  elevations 
between  sea  level  and  238  m  (0  and  781 
ft).  Associated  taxa  include  Bidens 
molokaiensis  (NCN),  Fimbristylis 
cymosa,  Hedyotis  littoralis.  Lysimachia 
mauritiana,  or  Pandanus  tectorius  (hala) 
(Gagne  and  Cuddihy  1999,  HINHP 
Database  2000,  O'Connor  1999). 

The  threats  to  Ischaemum  byrone  on 
Molokai  are  competition  by  non-native 
grasses,  particularly  Digitaria  ciliaris; 
predation  by  goats  and  axis  deer;  and 
elimination  and  degradation  of  habitat 
through  Bre  and  residential 
development  (Service  1996b). 

Isodendrion  pyrifolium  (wahine  noho 
kula) 

Isodendrion  pyrifolium,  a  short-lived 
pereimial  member  of  the  violet  family 
(Violaceae),  is  a  small,  branched  shrub. 
It  is  distinguished  from  other  taxa  in  the 
genus  by  its  smaller,  green-yellow 


flowers  and  hairy  stipules  and  leaf  veins 
(Wagner  et  al.  1999). 

During  periods  of  drought,  this 
species  drops  all  but  the  newest  leaves. 
After  sufficient  rain,  the  plants  produce 
flowers  with  seeds  ripening  one  to  two 
months  later.  No  further  information  is 
available  on  flowering  cycles, 
polhnation  vectors,  seed  dispersal 
agents,  specific  environmental 
requirements,  or  limiting  factors 
(Service  1996c). 

Isodendrion  pyrifolium  was  known 
historically  from  Kauai,  Oahu,  Maui, 
Hawaii,  Niihau,  Molokai,  and  Lanai. 
Currently,  this  species  is  only  extant  on 
the  island  of  Hawaii.  It  was  last 
collected  on  Molokai  in  the  1800s 
(HINHP  Database  2000). 

On  Molokai,  Isodendrion  pyrifolium 
was  found  in  dry  shrublands  at  low 
elevations  between  69  and  422  m  (226 
and  1,384  ft).  Associated  native  plant 
species  included  Bidens  menziesii, 
Dodonaea  viscosa,  Heteropogon 
contortus,  or  Leptecophylla 
tameiameiae  (HINHP  Database  2000; 
Wagner  et  al.  1999;  J.  Lau,  in  lift.  2001). 

Information  on  threats  that  may  have 
affected  Isodendrion  pyrifolium  on 
Molokai  is  unknown  (Service  1996a). 

Mariscus  fauriei  (NCN) 

Mariscus  fauriei,  a  member  of  the 
sedge  family  (Cyperaceae),  is  a  short- 
lived perennial  plant  with  somewhat 
enlarged  undergroimd  stems  and  thiee- 
angled,  single  or  grouped  aerial  stems 
10  to  50  cm  (4  to  20  in)  tall.  This  species 
differs  from  others  in  the  genus  in 
Hawaii  by  its  smaller  size  and  its 
narrower,  flattened,  and  more  spreading 
spikelets  (flower  clusters)  (Koyama 

1999,  59  FR  56333). 

Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996b). 

Historically,  Mariscus  fauriei  was 
found  on  east  Molokai,  Lanai,  and 
Hawaii  Island.  This  species  is  no  longer 
extant  on  Lanai.  Currently  on  Molokai, 
there  is  one  occurrence  with  20  to  30 
plants  above  Kamiloloa  on  State-owned 
land  (GDSI  2000;  HINHP  Database 
2000). 

On  Molokai,  Mariscus  fauriei 
typically  grows  in  Diospyros 
sandwicensis-domiaated  lowland  dry 
forests,  often  on  a  lava  substrate,  at 
elevations  between  436  and  1,120  m 
(1,430  and  3,6^  ft).  Associated  species 
include  Peperomia  sp.  (ala  ala  wai  nui),  - 
Psydrax  odorata,  or  Rauvolfia 
sandwicensis  (hao)  (HINHP  Database 

2000,  Koyama  1999). 


The  threats  to  Mariscus  fauriei  on 
Molokai  include  predation  and  habitat 
degradation  by  feral  goats  and  axis  deer. 
Because  there  is  only  one  known 
occiurence  on  Molokai,  the  species  is 
also  threatened  by  the  risk  of  extinction 
through  random  environmental  events 
and  through  reduced  reproductive  vigor 
(Service  1996b,  59  FR  56333). 

Marsilea  villosa  (ihiihi)     - 

Marsilea  villosa,  &  member  of  the 
marsilea  family  (Marsileaceae),  is  a 
short-lived  perennial  aquatic  to  semi- 
aquatic  fern,  similar  in  appearance  to  a 
foiu-leaved  clover.  The  leaves  are  borne 
in  pairs  along  a  thin  rhizome.  A  hard 
sporocarp  (hard-walled  case  containing 
male  and  female  spores)  is  borne  at  the 
base  of  a  leaf  pair.  The  plant  occurs 
either  in  scattered  clumps  or  as  a  dense 
interwoven  mat,  depending  on  the 
competition  with  other  species  for 
limited  habitat  resoiuces.  The  species  is 
the  bnly  member  of  the  genus  native  to 
Hawaii  and  is  closely  related  to  Marsilea 
vestita  (NCN)  of  the  western  coast  of  the 
United  States  (Service  1996c). 

Marsilea  villosa  requires  periodic 
flooding  for  spore  release  and 
fertilization,  then  a  decrease  in  water 
level  for  the  young  plants  to  establish, 
and  finally  dry  soil  for  sporocarps  to 
mature.  Shading  reduces  the  vigor  of 
Marsilea  villosa.  No  other  life  history 
information  is  known  for  this  species 
(Service  1996c). 

Marsilea  villosa  was  known 
historically  from  Oahu,  Molokai,  and 
Niihau.  Currently,  it  is  found  only  on 
Oahu  and  Molokai.  On  Molokai,  there 
are  foiu  occiurences  with  an 
unspecified  number  of  individuals 
located  at  Kamaka  ipo,  Uio  Point, 
Kaiehu  Point,  and  from  Kaeo  to  Mokio 
on  State-  and  privately  owned  lands 
(GDSI  2000,  HINHP  Database  2000). 

On  Molokai,  Marsilea  villosa  typically 
occius  in  shallow  depressions  in  clay 
soil  or  lithified  sand  dunes  overlain 
with  alluvial  clay.  All  reported 
populations  occur  at  elevations  between 
125  and  172  m  (410  and  564  ft).  While 
Marsilea  villosa  can  withstand  minimal 
shading,  it  appears  most  vigorous 
growing  in  open  areas.  The  associated 
native  vegetation  with  Marsilea  villosa 
on  Molokai  includes  Centaurium 
sebaeoides,  Heteropogon  contortus, 
Schiedea  globosa,  Sida  fallax, 
Tetramolopium  sylvae  (pamakani),  or 
Waltheria  indica  (uhaloa)  (Service 
1996c). 

The  threats  to  Marsilea  villosa  on 
Molokai  are  the  destruction  of  natiual 
hydrology;  encroachment  and 
competition  from  naturalized,  non- 
native  plants  such  as  Cenchrus  ciliaris 
(buffelgrass),  Chamaecrista  nictitans 
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(partridge  pea),  Digitaria  insularis. 
Lantana  camara,  and  Prosopis  pallida) 
damage  by  off-road  vehicles  or  by 
grazing  cattle  and  axis  deer;  habitat 
destruction,  degradation,  and 
fragmentation  through  development, 
fire,  and  trampling  by  humans  and 
introduced  mammals;  and  catastrophic 
extinction  from  random  environmental 
events  and  fix)m  reduced  reproductive 
vigor  due  to  few  occurrences  and  small 
occurrence  sizes  (Service  1996c,  57  FR 
27863). 

Melicope  mucronulata  (alani) 

Melicope  mucronulata,  a  long-lived 
pereimial  of  the  rue  family  (Rutaceae), 
is  a  small  tree  up  to  13  ft  (4  m)  tall  with 
oval  to  elliptic-oval  leaves.  This  species 
is  distinguished  from  others  in  the 
genus  by  the  growth  habit,  the  number 
of  flowers  in  each  flower  cliister,  the 
size  and  shape  of  the  fruit,  and  the 
degree  of  hairiness  of  the  leaves  and 
fruit  walls  (Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
envirorunental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997). 

First  discovered  in  1920  in  Kanaio, 
East  Maui,  Melicope  mucronulata  was 
not  relocated  until  1983.  On  Molokai, 
two  occiurences  of  three  individuals 
were  found  two  years  later  in  Kupaia  on 
the  privately  owned  Kamakou  Preserve 
(GDSI  2000,  HINHP  Database  2000, 
Stone  et  al.  1999). 

On  Molokai,  Melicope  mucronulata 
occius  on  steep,  west-  or  north-facing 
slopes  in  mesic  Diospyros  sandwicensis- 
Metrosideros  polymorpha  forest,  M. 
polymorpha-Dodonaea  viscosa 
shrubland,  or  Af.  polymorpha- 
Leptechophylla  tameiameiae  shrubland 
between  elevations  of  199  and  1,143  m 
(653  and  3,749  ft).  Associated  native 
species  include  Alyxia  oliviformis, 
Alphitonia  ponderosa  (kauila), 
Coprosma  foliosa,  Hedyotis  tenninalis, 
Melicope  hawaiensis  (alani),  Myrsine 
lanaiensis  (kolea),  Nestegis 
sandwicensis,  Ochrosia  compta, 
Osteomeles  anthyilidifolia,  Phyllanthus 
sp.  (NCN),  Pleomele  auwahiensis, 
Pittosporum  sp.,  or  Psychotria 
mariniana  (kopiko)  (HINHP  Database 
2000;  J.  Lau,  in  Utt.  2001). 

On  Molokai,  the  major  threat  to  the 
continued  existence  of  this  species  is 
catastrophic  extinction  from  random 
environmental  events  due  to  the  few 
extant  occurrences  and  small  number  of 
individuals.  Habitat  degradation  by 
goats  and  pigs,  predation  by  goats,  and 
competition  with  non-native  plants, 
particularly  Melinis  minutiflora,  also 


pose  immediate  threats  to  this  species 
(Service  1997,  57  FR  20772).   . 

Melicope  munroi  (alani) 

Melicope  munroi,  a  long  lived 
pereimial  of  the  rue  family  (Rutaceae), 
is  a  sprawling  shrub  up  to  3  m  (10  ft) 
tall.  The  new  growth  of  this  species  has 
minute  hairs.  This  species  differs  from 
other  Hawaiian  members  of  the  genus  in 
the  shape  of  the  leaf  and  the  length  of 
the  inflorescence  (flower  cluster)  stalk 
(Stone  et  al.  1999). 

*    Little  is  known  about  the  life  history 
of  Melicope  munroi.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  luiknown  (Service 
2001). 

Historically,  this  species  was  known 
bom  the  Lanaihale  summit  ridge  of 
Lanai  and  above  Kamalo  on  Molokai. 
Ciurently,  Melicope  munroi  is  only 
knov^rn  frtim  Lanai.  This  species  was  last 
collected  on  Molokai  in  1910  by  J.  F. 
Rock  (HINHP  Database  2000). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plants  associated 
v^th  Melicope  munroi  on  Molokai. 

Nothing  is  knovtm  of  the  threats  to 
Me/icope  munroi  on  Molokai.  .  . 

Neraudia  sericea  (NCN)  ^ 

Neraudia  sericea,  a  short-lived 
perennial  and  a  member  of  the  nettle 
family  (Urticaceae),  is  a  3  to  5  m  (10  to 
16ft)  tall  shrub  with  densely  hairy 
branches.  The  lower  leaf  surface  is 
densely  covered  virith  irregularly  curved, 
silky  gray  to  white  hairs  along  the  veins. 
Neraudia  sericea  differs  from  the  other 
four  species  of  this  endemic  Hawaiian 
genus  by  the  density,  length,  color,  and 
postiue  of  the  hairs  on  the  lower  leaf 
siuface  and  by  its  mostly  entire  leaf 
margins  (Wagner  etal.  1999). 

Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a). 

Neraudia  sericea  was  known 
historically  bom  Molokai,  Lanai.  Maui, 
and  Kahoolawe.  Ciurently.  this  species 
is  found  only  on  Maui  and  Molokai.  On 
Molokai,  one  occurrence  of  50  to  100 
individuals  is  knovra  from  Makolelau 
on  prtvately  owned  land  (GDSI  2000, 
HINHP  Database  2000). 

On  Molokai,  Neraudia  sericea 
generally  occurs  on  gulch  slopes  and 
gulch  bottoms  in  lowland  dry  to  mesic 
Metrosideros  polymorpha-Dodonaea 
viscosa-Leptechophylla  tameiameiae 
shrubland  or  forest  between  691  and 
1,043  m  (2,266  and  3,421  ft)  in 


elevation.  Other  associated  plant  species 
include  Alyxia  oliviformis,  Coprosma 
sp.,  Hedyotis  sp.,  or  Pleomele 
auwaiuensis  (HINHP  Database  2000; 
Wagner  et  al.  1999;  J.  Lau,  in  Utt.  2001). 

lae  primary  threats  to  Neraudia 
sericea  on  Molokai  are  habitat 
degradation  by  feral  pigs  and  goats; 
competition  with  the  non-native  plant 
Melinus  minutiflora;  and  catastrophic 
extinction  through  random 
environmental  events  due  to  the 
vulnerabiUty  of  a  single  population 
(Service  1999a,  59  FR  56333). 

Peucedanum  sandwicense  (makou) 

Peucedanum  sandwicense,  a  short- 
lived perennial  member  of  the  parsley 
family  (Apiaceae),  is  a  parsley-scented, 
sprawling  herb.  Hollow  stems  arise  bom 
a  short,  vertical  stem  with  several  fleshy 
roots.  This  species  is  the  only  member 
of  the  genus  in  the  Hawaiian  Islands 
(Constance  and  Affolter  1999). 

Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  foctors  are  imknown  (Sgvice 
1995b). 

Historically  and  currently, 
Peucedanum  sandwicense  is  knov«rn 
frtim  Molokai,  Maui,  and  Kauai.  In  1990, 
it  was  discovered  on  Oahu.  On  Molokai, 
five  occiurences  are  known  from  private 
and  State-owned  lands  in  Pelekunu 
Valley,  on  Huelo  Islet  and  Mokapu  Islet, 
and  State-owned  lands  managed  by  the 
National  Park  Service  at  Kalaupapa 
National  Historical  Park.  The  5 
occurrences  total  approximately  50 
individuals  (GDSI  2000;  HINHP 
Database  2000;  Service  1995b;  K.  Woodi 
in  Utt.  2000). 

On  Molokai,  Peucedanum 
sandwicense  grows  in  cliff  habitats  in 
brown  soil  and  talus  in  Chamaesyce 
celastroides  var.  amplectans- 
Chenopodium  oahuense  coastal  dry 
shrubland  or  Diospyros  sandwicensis 
forest  from  sea  level  to  above  840  m  (0 
to  2,755  ft)  in  elevation.  Peucedanum 
sandwicense  is  associated  with  native 
species  such  as  Artemisia  austraUs 
(ahinahina),  Dianella  sandwicensis, 
Erugrostis  sp.  (kawelu),  Lepidium 
bidentatum  var.  o-waihiense,  Melathera 
integrifolia,  Metrosideros  polymorpha, 
Osteomeles  anthyilidifolia,  Peperomia 
remyi  (NCN),  Pittosporum  halophilum, 
Plectranthus  parviflorus  (ala  ala  wai 
nui).  Plumbago  zeylanica  (iliee), 
Portulaca  lutea  (ihi),  Pritchardia 
hillebrandii,  Reynoldsia  sandwicensis, 
Santalum  elUpUcum  (iliahialoe), 
Scaevola  sericea,  Schiedea  globosa, 
Senng  gaudichaudii,  or  Sida  fallax 
(Constance  and  Affolter  1999;  HINHP 
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Database  2000;  Service  1995b;  K.  Wood, 
in  litt.  2000). 

Major  threats  to  Peucedanum 
sandwicense  on  Molokai  are  seed  , 
predation  by  rats  and  competition  with 
the  non-native  plant  species  Ageratum 
conyzoides  (maile  hohono),  Coronopus 
didymus  (swinecress),  Kalanchoe 
pinnata,  Lantana  camara,  Malvastnim 
coromandelianum  ssp. 
coromandelianum  (false  mallow). 
Morinda  citrifolia  (noni),  Plantago 
lanceolata  (English  plantain).  Pluchea 
carolinensis  (sourbush),  Portulaca 
oleracea,  Pseudoelephantopus  spicatus 
(NCN),  Scbinus  terebinthifolius,  and 
Sonchus  olemceus  (pualele)  (Service 
1995b;  59  FR  9304;  K.  Wood,  in  litt. 
2000). 

Phyllostegia  mannii  (NCN) 

Phyllostegia  mannii,  a  short-lived 
perennial  and  nonaromatic  member  of 
the  mint  family  (Lamiaceae).  is  a 
climbing  vine  with  many-branched, 
four-sided,  hairy  stems.  This  species  is 
distinguished  from  others  in  the  genus 
by  its  hairiness;  its  thin,  narrow  leaves, 
which  are  not  pinnately  divided;  and 
the  usually  six  flowers  per  false  whorl 
in  a  terminal  inflorescence  (Wagner  et 
al.  1999). 

This  species  has  been  observed  in 
firuit  in  July.  Little  is  known  about  the 
life  history  of  this  species.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a). 

Historically.  Phyllostegia  mannii  was 
foimd  from  Hanalilolilo  to  Ohialele  on 
East  Molokai  and  at  Ukulele  on  East 
Maui.  It  has  not  been  seen  on  Maui  for 
over  70  years  and  is  apparently 
extirpated  on  that  island.  On  Molokai, 
thi»  species  is  now  known  hom  only 
one  occurrence  on  Puu  Alii  on  privately 
owned  land  (GDSI  2000,  HINHP 
Database  2000,  Service  1996a). 

On  Molokai,  Phyllostegia  mannii 
grows  in  shaded  sites  in  sometimes 
foggy  and  windswept,  wet,  open 
Metrosideros  polymorpha-Aomiaaied 
montane  forest  with  a  native  shrub  and 
Cibotium  sp.  understory  between  590 
and  1,508  m  (1,935  and  4.946  ft)  in 
elevation.  Associated  plant  species 
include  Asplenium  sp.,  Broussaisia 
arguta.  Cheirodendron  trigynum, 
Coprosma  ochracea,  Cyanea  sp.. 
Dicranopteris  linearis,  Hedyotis 
hillebrandii,  Pipturus  albidus,  Pouteria 
sandwicensis,  Psychotria  sp., 
Touchardia  latifolia.  Vaccinium  sp.,  or 
Wikstroemia  sp.  (HINHP  Database  2000, 
Service  1996a). 

The  only  known  occurrence  of 
Phyllostegia  mannii  is  threatened  by 


habitat  destruction  and  degradation  by 
feral  pigs.  A  single  natural  or  human- 
caused  environmental  event  could 
extirpate  the  species  (Service  1996a.  57 
FR  46325). 

Phyllostegia  mollis  (NCN) 

Phyllostegia  mollis,  a  short-lived 
member  of  the  mint  family  (Lamiaceae). 
grows  as  a  nearly  erect,  densely  hairy, 
non-aromatic,  perennial  herb.  A  suite  of 
technical  characteristics  concerning  the 
kind  and  amount  of  hair,  the  number  of  , 
flowers  in  a  cluster,  and  details  of  the 
various  plant  parts  separate  this  species 
from  other  members  of  the  genus 
(Wagner  et  al.  1999). 

Individual  Phyllostegia  mollis  plants 
live  for  approximately  five  years.  The 
species  is  known  to  flower  in  late  winter 
and  spring.  Little  is  known  about  the 
life  history  of  this  species.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b). 

Historically.  Phyllostegia  mollis  was 
known  from  Oahu,  Molokai,  and  East 
Maui.  Currently,  this  species  is  found 
only  on  Oahu  and  Maui.  It  was  last 
collected  on  Molokai  in  1912  from 
Kamakou  Preserve  by  J.  F.  Rock  (HINHP 
Database  2000). 

On  Molokai.  Phyllostegia  mollis 
typically  grew  in  mesic  Metrosideros 
polymorpha  forests  between  551  and 
1.216  m  (1,807  and  3,988  ft)  in  elevation 
(J.  Uu.  in  7jtt.  2001). 

Nothing  is  known  of  the  threats  that 
may  have  affected  Phyllostegia  mollis  on 
Molokai. 

Plantago  princeps  (laukahi  kuahiwi) 

Plantago  princeps,  a  short-lived 
member  of  the  plantain  family 
(Plantaginaceae).  is  a  small  shrub  or 
robust  perennial  herb.  This  species 
differs  from  other  native  members  of  the 
genus  in  Hawaii  by  its  large  branched 
stems,  flowers  at  nearly  right  angles  to 
the  axis  of  the  flower  cluster,  and  fruits 
that  break  open  at  a  point  two-thirds 
from  the  base.  The  four  varieties,  vars. 
anomala,  laxiflora,  longibracteata,  and 
princeps.  are  distinguished  by  the 
branching  and  pubescence  of  the  stems; 
the  size,  pubescence,  and  venation  of 
the  leaves;  the  density  of  the 
inflorescence;  and  the  orientation  of  the 
flowers  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown.  However, 
individuals  have  been  observed  in  fruit 


from  April  through  September  (Service 
1999a). 

Plantago  princeps  was  historically 
known  from  Kauai,  Oahu,  Molokai, 
Maui,  and  Hawaii  Island.  It  no  longer 
occurs  on  Hawaii  Island.  Plantago 
princeps  var.  anomala  is  currently 
known  from  Kauai  and  Oahu;  var. 
longibracteata  is  known  frt)m  Kauai  and 
Oahu;  var.  princeps  is  knowrn  from 
Oahu;  and  var.  laxiflora  is  known  from 
Molokai  and  Maui.  On  Molokai,  there  is 
currently  one  remaining  occurrence  of 
Plantago  princeps  var.  laxiflora  with 
five  individuals  in  Kawela  Gulch  on 
privately  owned  land  (GDSI  2000, 
HINHP  Database  2000,  Service  1999a). 

On  Molokai.  Plantago  princeps  var. 
laxiflora  is  typically  found  on 
streambanks  in  Metrosideros 
polymorpha  lowland  mesic  forest 
between  592  and  1.213  m  (1.942  and 
3.979  ft)  in  elevation.  Associated  plant 
species  include  Coprosma  sp..  Cyanea 
sp..  Dodonaea  viscosa,  Dryopteris 
unidentata,  Pipturus  albidus,  or 
Wikstroemia  oahuensis  (akia).  (Wagner 
et  al.  1999;  J.  Lau,  in  litt.  2001). 

The  primary  threats  to  Plantago 
princeps  var.  laxiflora  on  Molokai  are 
predation  and  habitat  degradation  by 
feral  pigs  and  goats,  and  competition 
with  various  non-native  plant  species 
(Service  1999a,  59  FR  56333). 

Platanthera  holochila  (NCN) 

Platanthem  holochila,  a  short-lived 
perennial  member  of  the  orchid  family 
(Orchidaceae),  is  an  erect,  deciduous 
herb.  The  stems  arise  from  underground 
tubers,  the  pale  green  leaves  are  lance- 
to  egg-shaped,  and  the  greenish-yellow 
flowers  occur  in  open  spikes.  It  is 
distinguished  by  other  Hawaiian 
orchids  by  its  underground  tubers  that 
lack  roots  at  the  nodes  or  pseudobulbs, 
and  the  shape  and  length  of  its  dorsal 
sepal.  This  is  the  only  species  of  this 
genus  that  occurs  in  the  Hawaiian 
Islands  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a). 

Historically.  Platanthera  holochila 
was  known  from  Maui.  Oahu.  Molokai, 
and  Kauai.  Currently.  P.  holochila  is 
extant  on  Kauai.  Molokai,  and  Maui.  On 
Molokai,  one  occurrence  with  less  than 
10  individuals  is  reported  from 
Hanalilolilo  on  the  privately  owned 
land  of  Kamakou  Preserve  (GDSI  2000. 
HINHP  Database  2000). 

On  Molokai,  Platanthera  holochila  is 
found  on  slightly  sloping  ridgetops  in 
Metrosideros  polymorpha- 
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Cheirodendron  trigynum  wet  forest  or 
M.  polymorpha  mixed  montane  bog 
between  551  and  1,382  m  (1,80.7  and 
4,532  ft)  in  elevation.  Associated  native 
plants  include  Cibotium  sp., 
Leptecophylla  tameiameiae,  or 
Oreobolus  furcatus  (NCN)  (J.  Lau,  in  litt. 
2001). 

The  primary  threats  to  Platanthera 
holochila  on  Molokai  are  habitat 
degradation  and  destruction  by  feral 
pigs,  competition  with  non-native 
plants,  and  a  risk  of  extinction  from 
naturally  occurring  events  and/or 
reduced  reproductive  vigor;  due  to  the 
small  number  of  remaining  occurrences 
and  individuals.  Predation  by  non- 
native  slugs  may  also  be  a  potential 
threat  to  this  species  (Service  1999a.  61 
FR  53108). 

Pteris  lidgatei  (NCN) 

Pteris  lidgatei,  a  short-lived  member 
of  the  maidenhair  fern  family 
(Adiantaceae).  is  a  coarse  pereimial 
herb.  0.5  to  1  m  (1.6  to  3.3  ft)  tall.  Pteris 
lidgatei  can  be  distinguished  &t>m  other 
species  of  Pteris  in  the  Hawaiian  Islands 
by  the  texture  of  its  fronds  and  the 
tendency  of  the  sori  along  the  leaf 
margins  to  be  broken  into  short 
segments  instead  of  being  fused  into 
continuous  marginal  sori  (Wagner  and 
Wa^er  1992). 

Little  is  knowrn  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998a). 

.    Historically,  Pteris  lidgatei  was  found 
on  Oahu,  Molokai,  and  West  Maui. 
Currently,  this  species  is  known  from 
Oahu  and  Maui.  It  was  last  collected  on 
Molokai  in  1912  from  the  slopes  of 
Olokui  by  C.  N.  Forbes  (HINHP  Database 
2000). 

On  Molokai,  Pteris  lidgatei  grew  on 
steep  streambanks  between  78  and  1 ,266 
m  (256  and  4,152  ft)  in  elevation  in  wet 
forest  (HINHP  Database  2000). 

Nothing  is  known  of  the  threats  that 
may  have  affected  Pteris  lidgatei  on 
Molokai  (Service  1998a). 

Schiedea  nuttallii  (NCN) 

Schiedea  nuttallii,  a  long-lived 
perennial  member  of  the  pink  family 
(Caryophyllaceae),  is  a  generally 
hairless,  erect  subshrub.  This  species  is 
distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  its  habit, 
length  of  the  stem  intemodes.  length  of 
the  inflorescence,  number  of  flowers  per 
inflorescence,  and  smaller  leaves, 
flowers,  and  seeds  (Wagner  et  al.  1999). 

Based  on  field  and  greenhouse 
observations,  Schiedea  nuttallii  is 


hermaphroditic  (flowers  contain  both 
male  and  female  parts).  Plants  on  Oahu 
have  been  under  observation  for  10 
years,  and  they  appear  to  be  long-Uved. 
Schiedea  nuttallii  appears  to  be  an 
outcrossing  (requires  cross-pollination) 
species.  Under  greenhouse  conditions, 
plants  fail  to  set  seed  unless  hand- 
pollinated,  suggesting  that  this  species 
requires  insects  for  pollination.  Fruits 
and  flowers  are  abundant  in  the  wet 
season  but  can  be  found  throughout  the 
year.  Little  else  is  known  about  the  life 
history  of  this  plant.  Its  flowering 
cycles,  pollination  vectors,  seed  dipersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a;  Weller  et  al.  1990;  Kapua 
Kawelo,  U.S.  Deptartment  of  Defense,' 
Army  Environmental,  in  litt.  1999). 

Historically,  Schiedea  nuttallii  was 
known  from  scattered  locations  on 
Kauai,  Oahu,  Molokai.  and  Maui. 
Ciirrently,  populations  occur  on  Kauai. 
Oahu.  and  Molokai.  On  Molokai.  one 
occiurence  with  22  individuals  of> 
Schiedea  nuttallii  is  reported  on  private 
lands  (GDSI  2000.  HINHP  Database 
2000.  Service  1999a). 

On  Molokai,  Schiedea  nuttallii 
typically  grows  in  streamside  grottos  in 
wet  Metrosideros  polymorpha- 
Cheirodendron  trigynum  forest  at 
elevations  between  677  and  1,423  m 
(2.220  and  4,667  ft).  Associated  plants 
include  Asplenium  lobulatum  (piipii 
lau  manamana),  Asplenium  macraei 
(iwaiwa  lau  lii),  Asplenium  unilaterale 
(pamoho)  Cyrtandra  hawaiiensis 
(haiwale),  Thelypteris  sandwicensis 
(NCN),  or  Vandenboschia  davallioides 
(palai  hihi)  0-  Lau.  in  litt.  2001). 

Schiedea  nuttallii  on  Moloksii  is 
seriously  threatened  by  competition 
with  several  non-native  plants; 
predation  by  the  black  twig  borer,  slugs, 
and  snails;  and  a  risk  of  extinction  from 
naturally  occurring  events  (e.g., 
landslides)  and/or  from  reduced 
reproductive  vigor  due  to  the  small 
niunber  of  individuals  (Service  1999a, 
61  FR  53108). 

Sesbania  tomentosa  (ohai) 

Sesbania  tomentosa,  a  short-lived 
perennial  member  of  the  pea  family 
(Fabaceae),  is  typically  a  sprawling 
shrub  but  may  also  be  a  small  tree.  Each 
compoimd  leaf  consists  of  18  to  38 
oblong  to  elliptic  leaflets,  which  are 
usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  salmon 
colored  tinged  with  yellow,  orange-red, 
scarlet  or,  rarely,  piue  yellow.  Sesbania 
tomentosa  is  the  only  endemic 
Hawaiian  species  in  the  genus,  differing 
from  the  natiu-alized  S.  sesban  (Egyptian 
rattlepod)  by  the  color  of  the  flowers. 


the  longer  petals  and  calyx,  and  the 
number  of  seeds  per  pod  (Geesink  et  al. 
1999). 

The  pollination  biology  of  Sesbania 
tomentosa  has  been  studied  by  David 
Hopper,  University  of  Hawaii.  His 
findings  suggest  that,  although  many 
insects  visit  Sesbania  flowers,  the 
majority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus  and  that  occiurences  at 
Kaena  Point  on  Oahu  are  probably 
pollinator-limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains,  and  gradually  declines  throughout 
the  rest  of  the  year.  Other  aspects  of  this 
plant's  life  history  are  unknown 
(Service  1999a). 

Currently,  Sesbania  tomentosa  occurs 
on  six  of  the  eight  main  Hawaiian 
Islands  (Kauai,  Oahu,  Molokai, 
Kahoolawe,  Maui,  and  Hawaii  Island) 
and  in  the  Northwestern  Hawaiian 
Islands  (Nihoa  and  Necker  islands).  It  is 
no  longer  found  on  Niihau  and  Lanai. 
On  Molokai,  Sesbania  tomentosa  is 
known  from  9  occurrences  with  over 
2,000  individuals,  occurring  from 
Moomomi  to  Nenehanaupo  and  from 
Kamiloloa  to  Makolekau  on  State-  and 
privately  ovraed  lands  (GDSI  2000. 
HINHP  Database  2000.  Service  1999a. 
59  FR  56333). 

On  Molokai,  Sesbania  tomentosa  is 
foimd  in  Scaevola  sericea  coastal  dry 
shrubland  on  windswept  slopes,  sea 
cliffs  and  weathered  basaltic  slopes 
between  sea  level  and  516  m  (0  and 
1,692  ft)  in  elevation.  Associated  plant 
species  include  Dodonaea  viscosa, 
facquemontia  ovalifolia  ssp. 
sandwicensis,  Melanthera  integrifolia, 
or  Sida  fallax  (HINHP  Database  2000. 
Service  1999a). 

The  primary  threats  to  Sesbania 
tomentosa  on  Molokai  are  competition 
with  various  non-native  plant  species, 
such  as  Lantana  camara  and  grass 
species;  habitat  degradation  by  feral 
cattle;  lack  of  adequate  pollination:  seed 
predation  by  rats,  mice,  and  potentially 
non-native  insects;  and  destruction  by 
random  environmental  events  [e.g.,  foe) 
and  human  activities  (e.g.,  off-road 
vehicles)  (Service  1999a,  59  FR  56333). 

Silene  lanceolata  (NCN) 

Silene  lanceolata,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  an 
upright,  short-lived  perennial  plant  with 
stems  15  to  50  cm  (6  to  20  in)  long, 
which  are  woody  at  the  base.  The 
flowers  are  white  with  deeply-lobed, 
clawed  petals.  This  species  is 
distinguished  from  S.  alexandri,  the 
only  other  member  of  the  genus  found 
on  Molokai,  by  its  smaller  flowers  and 
capsules  and  its  stamens,  which  are 
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shorter  than  the  sepals  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a). 

The  historical  range  of  SUene 
lanceolata  includes  five  Hawaiian 
Islands:  Kauai,  Oahu,  Molokai,  Lanai, 
Eind  Hawaii.  Silene  lanceolata  is 
presently  found  on  the  islands  of 
Molokai,  Oahu,  and  Hawaii.  On 
Molokai,  one  occurrence  of 
approximately  100  individuals  was 
found  in  1987  on  private  land  near  Puu 
Kolekole  (GDSI  2000;  Service  1996a;  K. 
•Wood,  in  litt.  1999). 

On  Molokai,  Silene  lanceolata  grows 
on  gulch  slopes,  ridge  tops,  and  cliffs  in 
dry  to  mesic  shrubland  between  581  and 
1,043  m  (1.906  and  3,421  ft)  in 
elevation.  Associated  native  plant 
species  include  Bidens  menziesii,  Carex 
wahuensis,  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Dubautia  linearis. 
Leptecophylla  tameiameiae, 
Metrosideros  polymorpha,  or  Schiedea 
spp.  (NGN)  (Service  1996a;  J.  Lau,  in  litt. 
2001;  K.  Wood,  in  litt.  1999). 

Habitat  destruction  by  feral  luigulates 
(goats  and  pigs),  wildfires,  and 
competition  by  invading  non-native 
plants  are  immediate  threats  to  Silene 
lanceolata  on  Molokai  (Service  1996a, 
57  FR  46325). 

Solanum  incompletum  (popolo  ku  mai) 

Solanum  incompletum,  a  short-lived 
perennial  member  of  the  nightshade 
family  (Solanaceae),  is  a  woody  shrub. 
Its  stems  and  lower  leaf  surfaces  are 
covered  with  prominent  reddish 
prickles  or  sometimes  with  yellow  fuzzy 
hairs  on  young  plant  parts  and  lower 
leaf  surfaces.  This  species  differs  from 
other  native  members  of  the  genus  by 
being  generally  prickly  and  having 
loosely  clustered  white  flowers,  curved 
anthers  about  2  mm  (0.08  in)  long,  and 
berries  1  to  2  cm  (0.4  to  0.8  in)  in 
diameter  (Symon  1999). 

Little  is  known  about  the  life  history 
of  Solanum  incompletum.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (59  FR 
56333). 

Historically,  Solanum  incompletum 
was  known  from  Lanai, 'Maui,  and  the 
island  of  Hawaii.  According  to  David 
Symon  (1999),  the  known  distribution 
of  Solanum  incompletum  also  extended 
to  the  islands  of  Kauai  and  Molokai. 
Currently,  the  species  is  only  known 
from  the  island  of  Hawaii.  It  is  unclear 


when  the  last  individual  was  collected 
on  Molokai  (HINHP  Database  2000). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plaAt  species 
associated  with  Solanum  incompletum 
on  the  island  of  Molokai. 

Nothing  is  known  of  the  threats  to 
Solanum  incompletum  on  Molokai. 

Spermolepis  hawaiiensis  (NCN) 

Spermolepis  hawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves  are  dissected  into  narrow, 
lance-shaped  divisions.  Spermolepis 
hawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
members  of  the  family  by  being  a  non- 
succulent  aimual  with  an  umbrella- 
shaped  inflofescence  (Constance  and 
Affolter  1999). 

Little  is  known  aboiit  the  life  history 
of  Spermolepis  hawaiiensis.  Its 
flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a). 

Historically,  Spennolepis  hawaiiensis 
was  known  from  Kauai,  Oahu,  Lanai. 
and  the  island  of  Hawaii.  Currently,  it 
is  found  on  Kauai,  Oahu,  Molokai, 
Lanai,  Maui,  and  the  island  of  Hawaii. 
On  Molokai,  there  is  one  known 
occurrence  with  approximately  600 
individuals  on  privately  owned  land  in 
Kamalo  (GDSI  2000.  HINHP  Database 
2000,  Service  1999a,  59  FR  56333). 

On  Molokai.  Spennolepis  hawaiiensis 
is  known  from  ridge  crests  and  gulch 
slopes  in  dry  to  mesic  shrublands  at 
elevations  between  432  and  972  m 
(1,416  and  3,188  ft).  Associated  plant 
species  include  Dodonaea  viscosa, 
Leptecophylla  tameiameiae,  or 
Metrosideros  polymorpha  (J.  Lau,  in  litt. 
2001). 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Molokai  are  habitat 
degradation  by  feral  goats;  competition 
with  various  non-native  plants,  such  as 
Lantana  camara,  Melinis  minutiflora, 
and  grasses;  and  habitat  destruction  and 
extinction  due  to  natural  environmental 
events,  such  as  erosion,  landslides,  and 
rockslides  due  to  natural  weathering 
(Service  1999a,  59  FR  56333). 

Vjgna  o-wahuensis  (NCN) 

Vigna  o-wahuensis,  a  member  of  the 
pea  family  (Fabaceae),  is  a  slender 
twining  short-lived  perennial  herb  with 
fuzzy  stems.  Each  leaf  is  made  up  of 
three  leaflets,  which  vary  in  shape  from 
round  to  linear.  This  species  differs 
fitjm  others  in  the  genus  by  its  thin 
yellowish  petals,  sparsely  hairy  calyx, 


and  thin  pods,  which  may  or  may  not 
be  slightly  inflated  (Geesink  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a). 

Historically,  Vigna  o-wahuensis  was 
known  from  Niihau.  Oahu,  Molokai, 
Lanai,  Kahoolawe,  Maui,  and  the  island 
of  Hawaii.  Currently,  it  is  known  from 
the  islands  of  Molokai,  Lanai, 
Kahoolawe,  Maui,  and  the  island  of 
Hawaii.  On  Molokai,  2  occurrences  with 
approximately  16  individuals  occur  on 
privately  owned  lands  at  Onini  Gulch 
and  Makolelau  (GDSI  2000,  HINHP 
Database  2000,  Service  1999a). 

On  Molokai,  Vigna  o-wahuensis 
occurs  in  dry  to  mesic  grassland  and 
shrubland  between  516  and  1,041  m 
(1,692  and  3.414  ft)  in  elevation. 
Associated  plant  species  include 
Chenopodium  oahuense,  Cyperus 
laevigatas  (makaloa).  Dodonaea  viscosa, 
Emgrostis  variabilis,  Heteropogon 
contortus,  Ipomoea  sp.  (morning  glory), 
Leptecophylla  tameiameiae,  Scaevola 
sericea,  Sida  fallax,  or  Vitex 
rotundifolia  (pohinahina)  (Geesink  et  al. 
1999.  HINHP  Database  2000,  Service 
1999a). 

The  primary  threats  to  Vigna  o- 
wahuensis  on  Molokai  are  competition 
with  various  non-native  plant  species 
and  a  risk  of  extinction  due  to  random 
environmental  events  (primarily  fire) 
and/ or  reduced  reproductive  vigor 
because  of  the  small  number  of  existing 
occurrences  and  individuals  (Service 
1999a,  59  FR  56333). 

Zanthoxylum  hawaiiense  (ae) 

Zanthoxylum  hawaiiense,  a  long-lived 
perennial  in  the  rue  family  (Rutaceae), 
is  a  medium-sized  tree  with  pale  to  dark 
gray  bark  and  lemon-scented  leaves.  It  is 
distinguished  from  other  Haweiiian 
members  of  the  genus  by  several 
characteristics:  three  leaflets  all  of 
similar  size,  one  joint  on  the  lateral  leaf 
stalk,  and  sickle-shape  frxtits  with  a 
rounded  tip  (Stone  et  al.  1999). 

Little  is  Known  about  the  life  history 
of  this  species.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996b). 

Historically,  Zanthoxylum  hawaiiense 
was  known  from  the  islands  of  Kauai, 
Molokai,  Lanai,  Maui,  and  the  island  of 
Hawaii.  Currently,  Zanthoxylum 
hawaiiense  is  found  on  Kauai,  Molokai, 
Maui,  and  the  island  of  Hawaii.  On 
Molokai,  the  four  occurrences  with  a 
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total  of  five  individuals  are  lodated  at 
Makolelau  and  Puu  Hoi  Ridge  on 
private  lands  (GDSI  2000,  HINHP 
Database  2000). 

On  Molokai,  Zanthoxylum  hawaiiense 
is  foimd  on  gulch  slopes  in  mesic 
Metrosideros  polymorpha  or  Diospyros 
sandwicensis  forest  between  754  and 
1,084  m  (2,473  and  3,555  ft)  in 
elevation.  Associated  species  include 
Alyxia  oliviformis,  Dodonaea  viscosa. 


Leptecophylla  tameiameiae,  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Osteomeles  anthyllidi folia,  Pleomele 
auwahiensis,  or  Psychotria  spp.  (HINHP 
Database  2000;  Stone  et  al.  1999;  59  FR 
10305;  J.  Lau,  in  litt.  2001). 

The  threats  to  Zanthoxylum 
hawaiiense  on  Molokai  include 
browsing,  grazing,  and  trampling  by 
feral  goats;  competition  with  non-native 
plant  species;  habitat  degradation  and 


destruction  by  humans;  and  extinction 
from  naturally  occurring  events 
(primarily  fire)  and/or  tmva  reduced 
reproductive  vigor  due  to  the  small 
number  of  individuals  and  occurrences 
(Service  1996b,  59  FR  10305). 

A  siunmary  of  occurrences  and 
landownership  for  the  51  plant  species 
reported  from  the  island  of  Molokai  is 
given  in  Table  2. 


Table  2.— Summary  of  Existing  Occurrences  on  Molokai  and  of  Landownership  for  51  Species  Reported 

From  Molokai 


Species 


Adenophoms  periens 

Alectryon  macrococcus 

Bidens  wiebkei ~ 

Bonamia  menzeisli 

Brighamia  rockii 

Canavalia  molokaiensis 

Centaurium  setyaeoides 

Clerwontia  oblongifolia  ssp.  brevipes  ... 

Ctenitis  squamigera  

Cyanea  dunt}ani 

Cyanea  grimesiana  ssp.  grimesiana  .... 

Cyanea  mannii 

Cyanea  procera  

Cypenis  trachysanthos , 

Diellia  erecta 

Diplazium  molokaiense 

Eugenia  kodauensis 

Flueggea  neowawraea  

Hedyotis  mannii 

Hesperomannia  artxjrescens 

Hibiscus  amottianus  ssp.  immaculatus 

Hit>iscus  brackenridgei 

Ischaemum  byrone  

Isodendrion  pyrifolium 

Labofdia  triftora ■; 

Lysimachia  maxima  .' 

Mahscus  fauriei 

Marsilea  villosa 

Melicope  mucronulata 

Melicope  munroi 

Melicope  refiexa 

Neraudia  sericea 

Peucedanum  sandwkxnse 

Phyltostegia  mannii 

Phyllostegia  mollis  

Plantago  princeps 

Platanthera  tmlochila 

Pritchardia  munroi 

Pteris  lidgatei 

Schiedea  lydgatel  

Schiedea  nuttallii 

Schiedea  samientosa 

Sesbania  tomentosa 

Silene  alexandri  

Silene  lanceolata 

Solanum  incompletum  

Spemmlepis  hawaiiensis  

Stenogyne  t>ifida 

Tetramotopium  rockii  

Vigna  o-wahuensis  

Zanthoxylum  hawaiiense  


Number  of 

current 
occurrences 


1 

6 

5 

0 

5 

7 

2 

5 

1 

1 

2 

8 

5 

0 

4 

0 

0 

0 

1 
1 

3 
0 
2 

0 

1 

1 

1 

4 

2 

0 

3 

1 

5 

1 

0 

1 

1 

1 

0 

4 

1 

5 

9 

6 

1 

0 

1 

5 

4 

2 

2 


Landownership 


Federal 


State 


X* 
X* 


X 
X 
X 
X 


X 
X 


X* 


X* 


Private 


X 
X 
X 


X 
X 
X 
X 
X 


X 
X 


X 
X 
X 


X 
X 


X 
X 


X 
X 

X 
X 


X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 


•Some  occurrences  are  on  State  land  that  Is  managed  by  the  National  Park  Sennce  at  Kalaupapa  National  Historical  Parte  and/of  the  U.S. 
Coast  Guard  Reservation  at  Kalaupapa.  .  . 
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Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  et seq), 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  docimient,  Adenophorus 
periens,  Alectryon  macrococcus  (as  A. 
macrococcum  var.  macrococcum  and  A. 
mahoe),  Bidens  wiebkei,  Bonamia 
menziesii,  Brighamia  rockii,  Canavalia 
molokaiensis,  Flueggea  neowawraea  (as 
Drypetes  phyllanthoides),  Hedyotis 
mannii  (as  H.  thyrsoidea  var.     .' 
thyrsoidea),  Hesperomannia 
arborescens  (as  H.  arborescens  var. 
bushiana  and  var.  swezeyi).  Hibiscus 
amottianus  ssp.  immaculatus  (as  H. 
immaculatus],  Hibiscus  bmckenridgei 
(as  H.  bmckenridgei  var.  bmckenridgei. 
var.  mokuleianus,  and  var.  "from 
Hawaii"),  Ischaemum  byrone.  Marsilea 
villosa,  Melicope  reflexa  (as  P.  reflexa), 
Nemudia  sericea  (as  N.  kahoolawensis), 
Peucedanum  sandwicense  (as  P. 
kauaiense),  Plantago  princeps  (as  P. 
princeps  var.  elata,  var.  laxifolia,  var. 
princeps),  Sesbania  tomentosa  (as  S. 
hobdyi  and  S.  tomentosa  var. 


tomentosa).  Silene  alexandri.  Silene 
lanceolata,  Solanum  incompletum  (as  S. 
haleakalense  and  S.  incompletum  var. 
glabmtum.  var.  incompletum,  and  var. 
mauiensis),  Vigna  o-wahuensis  (as  V. 
sandwicensis  var.  heterophylla  and  var. 
sandwicensis),  and  Zanthoxylum 
hawaiiense  (as  Z.  hawaiiense  var. 
citiodom)  were  considered  endangered; 
Diellia  erecta  and  Zanthoxylum 
hawaiiense  (as  Z.  hawaiiense  var. 
hawaiiense  and  var.  velutinosum)  were 
considered  threatened;  and  Ctenitis 
squamigem.  Diplazium  molokaiense. 
Isodendrion  pyrifolium,  Labordia 
triflom,  Melicope  mucronulata  (as  Pelea 
mucmnulata).  Melicope  munroi  (as 
Pelea  munroi).  Plantago  princeps  (as  P. 
princeps  var.  acaulis,  var.  denticulata, 
and  var.  queleniana).  and 
Tetmmolopium  rockii  were  considered 
to  be  extinct.  On  July  1, 1975,  we 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  our 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act, 
and  we  gave  notice  of  our  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  result  of  that 
review,  on  June  16,  1976,  we  published 
a  proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 


taxa,  including  all  of  the  above  taxa 
except  Labordia  triflom  and  Melicope 
munmi.  The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments  and 
data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1, 1975,  Federal  Register 
publicaUon  (40  FR  27823). 

General  comments  received  in 
response  to  the  1976  proposal  were 
sununarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10, 1979,  we 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
We  published  updated  Notices  of 
Review  for  plants  on  December  15,  1980 
(45  FR  82479),  September  27,  1985  (50 
FR  39525),  February  21,  1990  (55  FR 
6183),  September  30,  1993  (58  FR 
51144),  and  February  28,  1996  (61  FR 
7596).  We  listed  the  51  species  as 
endangered  or  threatened  between  1991 
and  1999.  A  summary  of  the  listing 
actions  can  be  found  in  Tables  3(a)  and 
3(b). 


Table  3(a).— Summary  of  Listing  Actions  for  51  Plant  Species  From  Molokai 


Species 


Federal 
Status 


Adenophorus  periens 

Alectryon  macrococcus 

Bidens  wiebkei 

Bonamia  menzeisii 

Bnghamia  rockii  

Canavalia  molokaiensis 

Centaurium  sebaeoides 

Clermontia  oblongifolia  ssp.  brevipes  ......... 

Ctenitis  squamigera 

Cyanea  dunbarii 

Cyanea  grimesiana  ssp.  grimesiana  

Cyanea  mannii 

Cyanea  procera 

Cyperus  trachysanthos 

Diellia  erecta .^ 

Diplazium  molokaiense 

Eugenia  koolauensis 

Flueggea  neowawraea  

Hedyotis  mannii  

Hesperomannia  artx>rescens 

Hibiscus  amottianus  ssp.  immaculatus  

Hibiscus  brackenndgei 

Isodendrion  pyrifolium 

Ischaemum  byrone 

Laljordia  triflora , 

Lysmachia  maxima  

Manscus  fauriei 

Marsilea  villosa  


Proposed  listing  rule 


Date 


09/14/93 
05/24/91 
09/20/91 
09/14/93 
09/20/91 
09/20/91 
09/28/90 
09/20/91 
06/24/93 
10/02/95 
10/02/95 
09/20/91 
09/20/91 
10/02/95 
09/14/93 
12/14/92 
10/02/95 
09/14/93 
09/20/91 
10/14/92 
09/20/91 
09/28«0 
ia«)2/95 
12/17/92 
05/15/97 
10A)2/95 
12/17/92 
02/1 S/91 


Register 


58  FR  48012 
56  FR  23842 
56  FR  47718 
58  FR  48012 
56  FR  47718 
56  FR  47718 

55  FR  39664 

56  FR  47718 
58  FR  34231 
60  FR  51436 
60  FR  51417 
56  FR  47718 

56  FR  47718 
60  FR  51417 
58  FR  48012 

57  FR  39066 
60  FR  51398 

58  FR  48012 

56  FR  47718 

57  FR  47028 

56  FR  47718 

55  FR  39664 
60  FR  51417 

57  FR  59951 
62  FR  26757 
60  FR  51436 
57  FR  59951 

56  FR  6349 


Final  listing  rule 


Date 


11/10/94 
05/15/92 
10/08/92 
11/10/94 
10/08/92 
10/08/92 
10/29/91 
10/08/92 
09/09/94 
10/10/96 
10/10/96 
10/08/92 
10/08/92 
10/10/96 
11/10/94 
06/27/94 
10/10/96 
11/10/94 
10/08/92 
03/28/94 
10/08/92 
10/29/91 
10/10/96 
03/04/94 
09/03/99 
10/10/96 
03/04/94 
06/22/92 


Federal 
Register 


59  FR  56333 

57  FR  20772 
57  FR  46325 
59  FR  56333 
57  FR  46325 
57  FR  46325 

56  FR  55770 

57  FR  46325 
59  FR  49025 
61  FR  53130 
61  FR  53108 
57  FR  46325 
57  FR  46325 
61  FR  53108 
59  FR  56333 
59  FR  32932 
61  FR  53089 
59  FR  56333 
57  FR  46325 
59  FR  14482 
57  FR  46325 

56  FR  55770 
61  FR  53108 
59  FR  10305 
64  FR  48307 
61  FR  53130 
59  FR  10305 

57  FR  27863 


Table  3(a).— Summary  of  Listing  Actions  for  51  Plant  Species  From  Molokai— Continued 


Species 


Melicope  mucronulata 

Melicope  munroi  ... 

Melicope  reflexa 

Neraudia  sericea 

Peucedanum  sandwicense 

"Ptiyllostegia  mannii 

Phyllostegia  mollis  

Plantago  princeps 

Platanthera  hokx:hila  

Pritchardia  munroi 

F^eris  lidgatei 

Schiedea  lydgatei  

Schiedea  nuttallii 

Schiedea  sarmentosa 

Sesbania  tomentosa 

Silene  alexandri 

Silene  lanceolata  

Solanum  incompletum 

Spermolepis  hawaiiensis  ... 

Stenogyne  tnfida  

Tetramolopium  rockii  

Vigna  o — wahuensis 

Zanthoxylum  hawaiiense  ... 


Federal 
Status 


E 

E 
E 
E 
T 
E 
E 
E 
E 
E 
-E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
T 
E 
E 


Proposed  listing  rule 


Date 


05/24/91 

05/15/97 

09/20/91 

09/14/93 

10/30/91 

09/20/91 

10/02/95 

09/14/93 

10/02/95 

10/08/92 

10/02/95 

09/20/91 

10/02/95 

10/02/95 

09/14/93 

09/20/91 

09/20/91 

09/14/93 

09/14/93 

09/20/91 

09/20/91 

09/14/93 

12/17/92 


Federal 
Register 


56  FR  23842 
62  FR  26757- 
56  FR  47718 
58  FR  48012 
56  FR  55862 

56  FR  47718 
60  FR  51398 
58  FR  48012 
60  FR  51417 

57  FR  46325 
60  FR  51398 
56  FR  47718 
60  FR  51417 
60  FR  51436 

58  FR  48012 
56  FR  47718 
56  FR  47718 
58  FR  48012 
58  FR  48012 
56  FR  47718 

56  FR  47718 
58  FR  48012 

57  FR  59951 


Final  listing  rule 


Date 


05/15/92 
09/03/99 
10/08/92 
11/10/94 
02/25/94 
10/08/92 
10/10/96 
11/10/94 
10/10/96 
09/20/91 
10/10/96 
10/08/92 
10/10/96 
10/10/96 
11/10/94 
10/08/92 
10/08/92 
11/10/94 
11/10/94 
10/08/92 
10/08/92 
11/10/94 
03/04/94 


Federal 
Register 


57  FR  20772 
64  FR  48307 
57  FR  46325 
59  FR  56333 
59  FR  9304 
57  FR  46325 
61  FR  53089 
59  FR  56333 
61  FR  53108 

56  FR  47718 
61  FR  53089 

57  FR  46325 
61  FR  53108 
61  FR  53130 
59  FR  56333 
57  FR  46325 
57  FR  46325 
59  FR  56333 
59  FR  56333 
57 -FR  46325 
57  FR  46325 
59  FR  56333 
59  FR  10305 


Key:  E=Endangered  T=Threatened. 

TABLE  3(B)  —Summary  of  Usting  Actions  (Proposed  and  Final  Critical  Habitat  Determinations)  for  51  Plant 

Species  From  Molokai 


Species 


Adenophonjs  periens 


Alectryon  macrococcus 


Bidens  wiebkei 

Bonamia  menzeisii 


Proposed  designation  or  nondesignation  of 
critical  habitat 


Date(s) 


Brighamia  rockii 


Canavalia  mokjkaiensis 
Centaurium  setaeoides 


11/07/2000, 

12/27/2000, 

12/29/2000, 

03/04/2002, 

04/05/2002, 

05/28/2002, 

05/28/2002 

11/07/2000, 

12/18/2000, 

12/29/2000, 

01/28/2002, 

03/04/2002, 

04/03/2002, 

04/05/2002, 

05/28/2002 

12/29/2000, 

04/05/2002 

11/07/2000, 

12/18/2000, 

12/27/2000, 

01/28/2002, 

03/04/2002, 

04/03/2002, 

04/05/2002, 

05/28/2002, 

05/28/2002 

12/29/2000, 

03/04/2002, 

04/03/2002, 

04/05/2002 

12/29/2000, 

04/05/2002 

11/07/2000, 

12/18/2000, 

12/27/2000, 


Federal  Register 


65  FR  66808, 
65  FR  82086. 
65  FR  83158, 
67  FR  9806, 
67  FR  16492, 
67  FR  36968, 
67  FR  37108 
65  FR  66808, 
65  FR  79192, 
65  FR  83158, 
67  FR  3940, 
67  FR  9806, 
67  FR  15856, 
67  FR  16492, 
67  FR  37108 
65  FR  83158, 
67  FR  16492 
65  FR  66808, 
65  FR  79192, 
65  FR  82086, 
67  FR  3940, 
67  FR  9806, 
67  FR  15856, 
67  FR  16492, 
67  FR  36968, 
67  FR  37108 
65  FR  83158, 
67  FR  9806, 
67  FR  15856, 
67  FR  16492 
65  FR  83158, 
67  FR  16492 
65  FR  66808, 
65  FR  79192, 
65  FR  82086. 


Designation  or  nondesignation  of  critical 
hat>itat 


Date(s) 


01/09/2003, 
02/27/2003 


02/27/2003 


NA 

01/09/2003, 
02/27/2003 


Federal  Register 


68  FR  1220, 
68  FR  9116 


68  FR  9116 


01/09/2003, 


NA 

01/09/2003, 
02/27/2003 


NA 

68  FR  1220, 
68  FR  9116 


68  FR  1220 


NA 

68  FR  1220, 
68  FR  9116 
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Table  3(b).— Summary  of  Listing  Actions  (Proposed  and  Final  Critical  Habitat  Determinations)  for  51  Plant 

Species  From  Molokai— Continued 

- 

Proposed  designation  or  nondesignafion  of 

Designation  or  nondesignafion  of  critical 

Species 

criticai  habitat 

1 

labitat 

' 

Date<s) 

Date(s) 

Federal  Register 

12/29/2000, 

65  FR  83158. 

01/28/2002. 

67  FR  3940, 

* 

03/04/2002. 

67  FR  9806. 

04A)3/2002. 

67  FR  15856. 

1 

t 

04/05/2002. 

67  FR  16492. 

« 

05/28/2002 

67  FR  37108 

Clermontia  obtongifolla  ssp.  brev^)es 

12/29/2000, 
04/05/2002 

65  FR  83158, 
67  FR  16492 

NA 

NA 

Ctenitis  squamigera  

12/18/2000. 

65  FR  79192, 

01/09/2003. 

68  FR  1220. 

12/27/2000, 

65  FR  82086, 

02/27/2003 

68  FR  91 16 

« 

12j'29/2000. 
01/28/2002, 

65  FR  83158. 
67  FR  3940, 

' 

03/04/2002, 
04/05/2002. 
05/28/2002 

67  FR  9606, 
67  FR  16492, 
67  FR  37108 

Cyanea  dunbarii 

12/29/2000, 

65  FR  83158, 

NA 

NA 

04/05/2002 

67  FR  16492 

Cyanea  grimesiana  ssp.  ghmesiana  

12/18/2000. 
12/27/2000. 
12/29/2000, 

65  FR  79192, 
65  FR  82086, 
65  FR  83158, 

01/09/2003. 

68  FR  1220, 

•   ' 

03/04/2002, 
04/03/2002. 
04/05/2002  . 

67  FR  9806, 
67  FR  1.Sa'>6. 
67  FR  16492 

■ 

Cyanea  mannii , 

12/29/2000. 
04/05/2002 

65  FR  83158, 
67  FR  16492 

NA 

NA 

Cyanea  procera  i. 

12/29/2000. 

65  FR  83158, 

NA 

NA 

04A)5/2002 

67  FR  16492 

Cypenis  trachysanthos 

11/07/2000 

65  FR  66808 

01/09/2003 

68  FR  1220 

01/28/2002, 

67  FR  3940, 

02/27/2003 

68  FR  9116 

03/04/2002. 

67  FR  9806, 

04/05/2002. 

67  FR  16492, 

, 

05/28/2002 

67  FR  37108 

Diellia  erecta  

12/18/2000 

65  FR  79192 

01/09/2003 

68  FR  1220 

12/29/2000. 

65  FR  83158. 

02/27/2003 

68  FR  9116 

01/28/2002. 

67  FR  3940. 

t 

03A)4/2002, 
04/03/2002, 
04/05/2002. 
05/28/2002. 
05/28/2002 

67  FR  9806. 
67  FR  15856. 
67  FR  16492. 
67  FR  36968. 
67  FR  37108 

D^>la2ium  motokaiense 

12/18/2000 

65  FR  79192 

01/09/2003 

68  FR  1220 

t 

01/28/2002, 
03/04/2002. 
04A)3/2002. 
04A)5/2002. 
05/28/2002 

67  FR  3940. 
67  FR  9806. 
67  FR  1,Sa56. 
67  FR  16492. 
67  FR  37108 

02/27/2003 

68  FR  9116 

Eugenia  kooiauensis 

04A)5/2002, 
05/28/2002, 
04/05/2002, 
05/28/2002 

67  FR  16492, 
67  FR  37108, 
67  FR  16492, 
67  FR  37108 

NA 

NA 

Ftueggea  neowawmea 

11/07/2000 

65  FR  66808 

02/27/2003 

68  FR  9116 

12/18/2000, 

65  FR  79192, 

, 

01/28/2002, 

67  FR  3940, 

• 

04/03/2002, 

67  FR  15856, 

• 

04/05/2002, 
05/28/2002, 
05/28/2002 

67  FR  16492, 
67  FR  36968, 
67  FR  37108 

Hedyotis  mannii 

12/18/2000 

65  FR  79192 

01/09/2003 

68  FR  1220 

t             »• 

12/27/2000, 

65  FR  82086, 

12/29/2000. 

65  FR  83158, 

1 

03/04/2002. 

67  FR  9806, 

• 

04A)3/2002. 

67  FR  158S6. 

" 

04/05/2002 

67  FR  16492 

Hesperomannia  arborescens 

12/18/2000. 
12/29/2000, 
03«)4/2002, 

65  FR  79192, 
65  FR  83158, 
67  FR  9806. 

01/08/2003 

68  FR  1220 

04/03/2002, 

67  FR  15856, 

. 

04A)5/2002, 

67  FR  16492. 
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Table  3(b)  —Summary  of  Listing  Actions  (Proposed  and  Final  Critical  Habitat  Determinations)  for  51  Plant 

Species  From  Molokai— Continued 


Species 


Hibiscus  amottianus  ssp.  immaculatus 
Hibiscus  bradtenridgei 


Isodeodrion  pyrifolium 


Ischaemum  byrone 


Peucedanum  sandwicense 


Proposed  designation  or  nondesignafion  of 
critical  habitat 


Designation  or  nondesignafion  of  critical 
hat>itat 


Date(s) 


Labordia  trifidra 

Lysmachia  maxima  ... 

Mariscus  fauriei 

Marsilea  villosa  

Melicope  mucronulata 

Melicope  munroi 

Melicope  reflexa 

Neraudia  sericea 


Phyllostegia  mannii 
Phyllostegia  mollis 

Plantago  princeps  . 


Platanthera  hoiochila 


05/28/2002 

12/29/2000.. 

04/05/2002 

12/18/2000, 

12/27/2000. 

03/04/2002, 

04/03/2002. 

04/05/2002. 

05/28/2002. 

05/28/20Q2 

01/28/2002, 

03/04/2002. 

04/03/2002, 

04/05/2002. 

05/28/2002, 

05/28/2002 

12/18/2000, 

12/29/2000. 

01/28/2002. 

04/03/2002, 

04/05/2002, 

05/28/2002 

12/28/2000, 

04/05/2002 

12/28/2000, 

04/05/2002 

12/29/2000, 

04/05/2002 

12/29/2000. 

04/05/2002, 

05/28/2002 

12/18/2000, 

12/29/2000, 

04/03/2002, 

04/05/2002 

12/27/2000. 

03/04/2002. 

04/05/2002 

12/29/2000. 

04/05/2002 

12/18/2000, 

12/29/2000, 

03/04/2002, 

04/03/2002, 

04A)5/2002 

11/07/2000. 

12/18/2000, 

12/29/2000, 

01/28/2002, 

04/03/2002, 

04/05/2002. 

05/28/2002 

04/03/2002, 

04/05/2002 

12/18/2000. 

04/03/2002, 

04/05/2002. 

05/28/2002 

11/07/2000, 

12/18/2000. 

12/29/2d00, 

01/28/2002, 

04/03/2002. 

04/05/2002, 

05/28/2002 

11/07/2000, 

12/18/2000, 

12/29/2000. 


Federal  Register 


Date(s) 


Federal  Register 


67  FR  37108 

•  ' 

65  FR  83158. 

NA 

NA 

67  FR  16492 

65  FR  79192. 

01/09/2003. 

68  FR  1220. 

65  FR  82086, 

02/27/2003 

68  FR  9116 

67  FR  9806, 

67  FR  15856, 

67  FR  16492 

. 

67  FR  36968, 

67  FR  37108 

67  FR  3940, 

01/09/2003 

68  FR  1220 

67  FR  9806, 

« 

67  FR  15856, 

? 

, 

67  FR  16492,     . 

« 

67  FR  36968, 

67  FR  37108 

65  FR  79192, 

02/27/2003 

68  FR  9116 

65  FR  83158, 

67  FR  3940, 

67  FR  15856, 

67  FR  16492, 

67  FR  36968 

65  FR  83158, 

NA 

NA 

67  FR  16492 

65  FR  83158. 

NA 

NA 

67  FR  16492 

65  FR  83158. 

NA 

NA 

67  FR  16492 

65  FR  83158. 

NA 

NA 

67  FR  16492, 

67  FR  37108 

65  FR  79192. 

NA 

NA 

65  FR  83158, 

67  FR  15856, 

67  FR  16492 

65  FR  82086, 

01/09/2003 

68  FR  1220 

67  FR  9806. 

67  FR  16492 

65  FR  83158.    . 

NA 

NA 

67  FR  16492 

65  FR  79192. 

01/09/2003 

68  FR  1220 

65  FR  83158. 

67  FR  9806, 

, 

67  FR  15856, 

67  FR  16492 

65  FR  66808, 

02/27/2003 

68  FR  9116 

65  FR  79192, 

65  FR  83158, 

67  FR  3940,       • 

• 

67  FR  15856, 

67  FR  16492, 

67  FR  37108 

67  FR  15856, 

NA 

NA 

67  FR  16492 

65  FR  79192, 

NA 

NA 

67  FR  15856, 

67  FR  16492, 

67  FR  37108 

65  FR  66808, 

02/27/2003 

68  FR  9116 

65  FR  79192, 

65  FR  83158." 

-, 

67  FR  3940, 

1 

67  FR  15856, 

67  FR  16492, 

67  FR  37108 

65  FR  66808, 

02/27/2003 

68  FR  9116 

65  FR  79192, 

- 

65  FR  83158, 
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opoctos 


Pritchardia  munroi 

Reris  lidgatei  s. 

Schiedea  lydgatei 

Schiedea  nuttallii r. 

Schiedea  sarmentosa 

Sesbania  lomentosa  


Zanthoxylum  hawaiiense 


Silene  alexandri  

Silene  lanceolata 

Solanum  incompletum  ... 
Spennotepis  hawaiiensis 


\ 
Stenogyne  bifida  

Tetramotopium  rockii 

Vigna  o-wahuensis  ... 


Proposed  designation  or  nondesignation  of 

Designation  or  nondesignation  of  critical 

critical  habitat 

habitat 

Date(s) 

FwtorsI  ftoototar 

Date(s) 

Federal  Register 

01/28/2002, 

67  FR  3940. 

t 

04/03/2002. 

67  FR  15856, 

^ 

04/05/2002, 

67  FR  16492. 

t 

05/28/2002 

67  FR  37108 

• 

NA 

NA 

NA- 

NA 

12/18/2000, 

65  FR  79192. 

NA 

NA 

« 

04/03/2002, 

67  FR  15856. 

04/05/2002, 

67  FR  16492. 

ff 

05/28/2002 

67  FR  37108 

12/29/2000, 

65  FR  83158. 

NA 

NA 

04/05/2002 

67  FR  16492 

« 

12/29/2000, 

65  FR  83158.      • 

NA 

NA 

04/05/2002 

67  FR  16492 

12/29/2000. 

65  FR  83158, 

NA 

NA 

04/05/2002 

67  FR  16492 

1 1/07/2000, 

65  FR  66808. 

01/09/2003, 

68  FR  1220, 

12/18/2000, 

65  FR  79192. 

02/27/2003 

68  FR  9116 

12/29/2000, 

65  FR  83158.      .     . 

01/28/2002, 

67  FR  3940, 

03/04/2002, 

67  FR  9806, 

, 

04/03/2002, 

67  FR  15856. 

04/05/2002. 

67  FR  16492, 

- 

05/14/2002, 

67  FR  34522 

• 

0S/2S/2002, 

67  FR  36968. 

* 

05/28/2002 

67  FR  37108 

12/29/2000, 

65  FR  83158, 

NA 

NA 

04/05/2002 

67  FR  16492 

' 

* 

12/29/2000, 

65  FR  83158, 

NA 

NA 

01/28/2002, 

67  FR  3940, 

04/05/2002, 

67  FR  16492. 

05/28/2002 

67  FR  37108 

01/28/2002. 

67  FR  3940, 

01/09/2003 

68  FR  1220 

04A)5/2002 

67  FR  16492 

1 1/07/2000, 

65  FR  66808, 

01/09/2003, 

68  FR  1220, 

12/18/2000. 

65  FR  79192, 

02/27/2003 

68  FR  9116 

12/27/2000. 

65  FR  82086, 

. 

12/29/2000. 

65  FR  83158, 

I 

01/28/2002, 

67  FR  3940. 

03/04/2002. 

67  FR  9806, 

04/03/2002. 

67  FR  15856. 

04/05/2002, 

67  FR  16492. 

• 

05/28/2002, 

67  FR  36968. 

05/28/2002 

67  FR  37108 

: 

12/29/2000. 

65  FR  83158. 

NA 

NA 

04/05/2002 

67  FR  16492 

12/29/2000,  • 

65  FR  83158, 

NA 

NA 

04/05/2002 

67  FR  16492 

12/18/2000, 

65  FR  79192, 

01/09/2003. 

68  FR  1220, 

12/27/2000, 

65  FR  82086, 

02/27/2003 

68  FR  91 16 

12/29/2000, 

65  FR  83158. 

01/28/2002, 

67  FR  3940, 

• 

03/04/2002, 

67  FR  9806, 

04/03/2002, 

67  FR  15856, 

04A)5/2002. 

67  FR  16492,       ' 

. 

05/28/2002, 

67  FR  36968, 

05/28/2002 

67  FR  37108 

11/07/2000. 

65  FR  66808. 

02/27/2003 

68  FR  9116 

12/18/2000, 

65  FR  79192, 

12/29/2000. 

65  FR  83158, 

01/28/2002, 

67  FR  3940, 

04/03/2002, 

67  FR  15856, 

04/05/2002, 

67  FR  16492, 

05/28/2002 

67  FR  36968 

At  the  time  each  plant  was  listed,  we 
found  that  designation  of  critical  habitat 
was  prudent  for  two  of  these  plants 
[Labordia  tri flora  and  Melicope  munroi) 
and  not  prudent  for  the  other  49  plants 
because  it  would  not  benefit  the  plant 
or  would  increase  the  degree  of  threat  to 
the  species.  The  not  prudent  findings 
for  these  species,  along  with  others, 
were  challenged  in  Conservation 
Council  for  Hawaii  V.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Haw.  1998).  On  March  9, 
1998,  the  United  States  District  Court 
for  the  District  of  Hawaii  directed  us  to 
review  the  prudency  findings  for  245 
listed  plant  species  in  Hawaii,  including 
49  of  the  51  species  reported  firom 
Molokai.  Among  other  things,  the  court 
held  that  in  most  cases  we  did  not 
sufficiently  demonstrate  that  the  species 
are  threatened  by  human  activity  or  that 
such  threats  would  increase  with  the 
designation  of  critical  habitat.  The  court 
also  held  that  we  failed  to  balance  any 
risks  of  designating  critical  habitat 
against  any  benefits  (id.  at  1283-85). 

On  August  10, 1998,  the  court  ordered 
us  to  publish  proposed  critical  habitat 
designations  or  nondesignations  for  at 
least  100  species  by  November  30,  2000. 
and  to  publish  proposed  designations  or 
nondesignations  for  the  remaining  145 
species  by  April  30.  2002  (Conservation 
Council  for  Hawaii  v.  Babbitt,  24  F. 
Supp.  2d  1074  (D.  Haw.  1998)). 

At  the  time  we  listed  Labordia  triflora 
and  Melicope  munroi  (64  FR  48307).  we 
found  that  designation  of  critical  habitat 
was  prudent  and  stated  that  we  would 
develop  critical  habitat  designations  for 
these  two  taxa.  along  with  eight  others, 
by  the  time  we  completed  designations 
for  the  other  245  Hawaiian  plant 
species.  This  timetable  was  challenged 
in  Conservation  Council  for  Hawaii  v. 
Babbitt,  Civ.  No.  99-00283  HG  (D.  Haw. 
Aug.  19, 1999.  Feb.  16.  2000.  and  March 
28.  2000).  The  coxut  agreed  that  it  was 
reasonable  for  us  to  integrate  these  10 
Maui  Nui  (Maui,  Lanai.  Mojokai.  and 
Kahoolawe)  plant  taxa  into  the  schedule 
established  for  designating  critical 
habitat  for  the  other  245  Hawaiian 
plants,  but  the  court  ordered  us  to 
publish  proposed  critical  habitat 
designations  for  the  10  Maui  Nui 
species  with  the  first  100  plants  from 
the  group  of  245  by  November  30.  2000, 
and  to  publish  final  critical  habitat 
designations  by  November  30.  2001. 

On  November  30, 1998.  we  pubUshed 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  our 
reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1. 
1999,  and  was  reopened  bom  March  24. 
1999,  to  May  24, 1999  (64  FR  14209). 


We  received  more  than  100  responses 
from  individuals,  non-profit 
organizations,  the  State  Division  of 
Forestry  and  Wildlife  (DOFAW),  county 
governments,  and  Federal  agencies  (U.S. 
Department  of  Defense— Army.  Navy. 
Air  Force).  Only  a  few  responses  offered 
information  on  the  status  of  individual 
plant  species  or  on  current  management 
actions  for  one  or  more  of  the  245 
Hawaiian  plants.  While  some  of  the 
respondents  expressed  support  for  the 
designation  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical  , 

habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
because  they  believed  it  would  cause 
economic  hardship,  discoiuage 
cooperative  projects,  polarize 
relationships  with  himters,  or 
potentially  increase  trespass  or 
vandalism  on  private  lands.  In  addition, 
commenters  also  cited  a  lack  of 
information  on  the  biological  and 
ecological  needs  of  these  plants,  which, 
they  suggested,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
would  provide  a  uniform  protection 
plan  for  the  Hawaiian  Islands;  promote 
funding  for  management  of  these  plants, 
educate  the  public  and  State 
government,  and  protect  partnerships 
with  landowners  and  build  trust. 

On  February  18,  1999,  we  contacted 
landowners  on  the  island  of  Molokai. 
notifying  them  of  our  requirement  to 
designate  critical  habitat  for  51  plant 
species.  We  included  a  copy  of  the 
November  30.  1998.  Federal  Register 
notice,  a  map  showing  the  general 
locations  of  the  species  that  may  be  on 
his/her  property,  and  a  handout 
containing  general  information  on 
critical  habitat.  We  held  an  open  house 
on  the  island  of  Molokai.  at  the  Mitchell 
Pauole  Commimity  Center,  on  March 
15.  2000.  to  meet  one-on-one  with  local 
landowners  and  other  interested 
members  of  the  public.  In  addition,  we 
met  with  Maui  County  DOFAW  staff 
and  discussed  their  management 
activities  on  Molokai. 

On  December  29.  2000.  we  published 
the  fourth  of  the  court-ordered  proposed 
critical  habitat  designations  or 
nondesignations  for  32  Molokai  plants 
(65  FR  83158).  The  prudency  findings 
and  proposed  critical  habitat 
designations  for  Kauai  and  Niihau 
plants  were  published  on  November  7, 
2000  (65  FR  66808).  for  Maui  and 
Kahoolawe  plants  on  December  18.  2000 
(65  FR  79192).  and  for  Lanai  plants  on 
December  27.  2000  (65  FR  82086).  All 
of  these  proposed  rules  had  been  sent  to 
the  Federal  Register  by  or  on  November 


30.  2000.  as  required  by  the  court 
orders. 

In  those  rules,  we  proposed  that 
critical  habitat  was  prudent  for  "47    • 
species  (Adenophorus  periens, 
Alectryon  macrococcus,  Bidens  wiebkei, 
Brighamia  rockii,  Canavalia 
molokaiensis,  Centaurium  sebaeoides,  ' 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta,  Diplazium  molokaiense, 
Flueggea  neowawraea,  Hedyotis  mannii, 
Hesperomannia  arborescens.  Hibiscus 
amottianus  ssp.  immaculatus.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Labordia  triflora,  Lysimachia  maxima, 
Mariscus  fauriei,  Marsilea  villosa, 
Melicope  mucronulata,  Melicope 
reflexa,  Neraudia  sericea,  Peucedanum 
sandwicense,  Phyllostegia  mannii, 
Phyllostegia  mollis,  Plantago  princeps, 
Platanthera  holochila,  Schiedea 
lydgatei,  Schiedea  nuttallii,  Schiedea 
sarmentosa,  Sesbania  tomentosa,  Silene 
alexandri,  Silene  lanceolata, 
Spermolepis  hawaiiensis,  Stenogyne 
bifida,  Tetramolopium  rockii,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense)  that  are  reported  from 
Molokai  as  well  as  on  Kauai.  Niihau, 
Maui,  Kahoolawe,  and  Lanai.  We 
proposed  that  critical  habitat  was  riot 
prudent  for  one  species,  Pritchardia 
munroi,  because  it  would  increase  the 
threat  of  vandalism  or  collection  of  this 
species  on  Molokai.  Critical  habitat  was 
not  proposed  in  that  rule  for  two 
species.  Lysimachia  maxima  and 
Phyllostegia  mannii,  because  they  are 
ciurently  found  only  in  areas  on 
Molokai  that  do  not  require  special 
management  consideration  or  protection 
because  they  are  already  protected  and 
managed  to  the  benefit  of  these  Species. 
On  December  29,  2000,  we  proposed 
designation  of  critical  habitat  on 
approximately  6,163  hectares  (ha) 
(15.228  acres  (ac))  of  land  on  the  island 
of  Molokai.  The  publication  of  the 
proposed  rule  opened  a  60-day  public 
comment  period,  which  closed  on 
February  27.  2001.  On  February  22. 
2001.  we  published  a  notice  (66  FR 
11132)  aimouncing  the  reopening  of  the 
comment  period  until  April  2.  2001.  on 
the  proposal  to  designate  critical  habitat 
for  plants  from  Molokai  and  a  notice  of 
a  public  hearing.  On  March  21,  2001,  we 
held  a  public  hearing  at  the  Mitchell 
Pauole  Center  Hall.  Molokai. 

On  October  3,  2001,  we  submitted  a 
joint  stipulation  to  the  U.S.  District 
Court  with  Earthjustice  (representing 
the  plaintiffs  in  Hawaii  Conservation 
Council  V.  Babbitt)  requesting  extension 
of  the  court  order  for  the  final  rules  to 
designate  critical  habitat  for  plants  trom 
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Kauai  and  Niihau  (July  30,  2002).  Maui 
and  Kahoolawe  (August  23.  2002),  Lanai 
(September  16.  2002).  and  Molokai 
(October  16.  2002).  citing  the  need  to 
revise  the  proposals  to  incorporate  or 
address  new  information  and  comments 
received  during  the  comment  periods. 
The  joint  stipulation  was  approved  and 
ordered  by  the  court  on  October  5,  2001. 

On  April  5.  2002.  we  published  a 
revised  proposed  rule  for  51  plant 
species  from  Molokai  (67  FR  16492). 
Critical  habitat  for  46  (Adenophorus 
periens,  Alectryon  macrococcus,  Bidens 
wiebkei,  Brigbamia  rockii,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera.  Cyanea  dunbarii, 
Cyanea  g^imesiana  ssp.  griwesiana, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta.  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawraea, 
Hedyotis  mannii,  Hesperomannia 
arborescens.  Hibiscus  amottianus  ssp. 
immaculatus.  Hibiscus  brackenhdgei, 
Ischaemum  byrone,  Isodendrion 
pyri folium,  Labordia  triflora. 
Lysimachia  maxima.  Mariscus  fauriei, 
Marsilea  villosa,  Melicope  mucronulata, 
Melicope  reflexa,  Nemudia  sericea, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Plantago 
princeps,  Platanthera  holochila,  Pteris 
lidgatei,  Schiedea  lydgatei,  Schiedea 
nuttallii,  Schiedea  sarmentosa, 
Sesbania  tomentosa,  Silene  alexandri, 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida, 
Tetramolopium  rockii,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense)  of  the  51  plant  species  from 
Molokai  was  proposed  on 
approximately  17,614  ha  (43,532  ac)  of 
land  (67  FR  16492).  We  proposed  that 
critical  habitat  was  prudent  for  one 
species  [Eugenia  koolauensis)  for  which 
a  prudency  finding  had  not  been  made 
previously.  Critical  habitat  was  not 
proposed  for  Bonamia  menziesii, 
Cyperus  trachysanthos,  Melicope 
munroi,  and  Solanum  incompletum  on 
the  island  of  Molokai  because  these 
plants  no  longer  occur  on  Molokai,  and 
we  are  unable  to  identify  habitat  that  is 
essential  to  their  conservation  on  this 
island. 

The  publication  of  the  revised 
proposed  rule  opened  a  60-day  public 
comment  period,  which  closed  on  June 
4.  2002.  On  July  11.  2002.  we  submitted 
joint  stipulations  to  the  U.S.  District 
Court  with  Earthjustice  requesting 
extension  of  the  court  orders  for  the 
final  rules  to  designate  critical  habitat 
for  plants  from  L,anai  (December  30, 
2002),  Kauai  and  Niihau  (January  31, 
2003),  Molokai  (February  28,  2003), 
Maui  and  Kahoolawe  (April  18,  2003), 
Oahu  (April  30.  2003),  the  Northwestern 


Hawaiian  Islands  (April  30,  2003),  and 
the  island  of  Hawaii  (May  30,  2003), 
citing  the  need  to  conduct  additional 
review  of  the  proposals,  address 
comments  received  during  the  public 
conmient  periods,  and  to  conduct  a 
series  of  public  workshops  on  the 
proposals.  The  joint  stipulations  were 
approved  and  ordered  by  the  court  on 
July  12,  2002.  On  August  12,  2002,  we 
published  a  notice  announcing  the 
availability  of  the  draft  economic 
analysis  on  the  proposed  critical  habitat 
(67  FR  52419).  On  August  23,  2002,  we 
published  a  notice  announcing  a  public 
hearing  (67  FR  54607).  On  August  26. 
2002,  we  held  a  public  information 
meeting  at  the  Mitchell  Pauole  Center 
Hall,  Kaunakakai,  Molokai.  On  August 
26,  2002.  we  published  a  notice 
reopening  the  public  comment  f>eriod 
until  September  30.  2002  (67  FR  54766). 
On  September  9,  2002,  we  held  a  public 
hearing  at  the  Mitchell  Pauole  Center 
Hall,  Kaunakakai,  Molokai. 

Summary  of  Comments  and 
Recommendations 

We  received  a  total  of  two  oral  and 
702  written  comments  during  the  three 
comment  periods  on  the  revised 
proposal  and  draft  economic  analysis, 
including  the  public  hearing  held  on 
September  9,  2002.  These  included 
responses  from  three  State  agencies,  two 
county  agencies,  and  19  private 
organizations  or  individuals,  including 
four  designated  peer  reviewers. 
Approximately  680  of  these  were 
identical  letters  submitted  as  part  of  a 
mailing  campaign,  in  support  of  the 
proposed  critical  habitat  designations. 
Of  the  24  parties  who  did  not  respond 
as  part  of  the  mailing  campaign,  eight 
supported  the  proposed  designations,  1 3 
were  opposed,  and  three  provided 
information  or  declined  to  oppose  or 
support  the  proposed  designations. 

We  reviewed  all  comments  received 
for  substantive  issues  and  new 
information  regarding  critical  habitat  for 
Adenophorus  periens,  Alectryon 
macrococcus,  Bidens  wiebkei, 
Brighamia  rockii,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta,  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawraea. 
Hedyotis  mannii.  Hesperomannia 
arborescens.  Hibiscus  amottianus  ssp. 
immaculatus.  Hibiscus  brackenridgei. 
Ischaemum  byrone,  Isodendrion 
pyrifolium.  Labordia  triflora. 
Lysimachia  maxima,  Mariscus  fauriei, 
Marsilea  villosa.  Melicope  mucronulata, 
Melicope  reflexa,  Neraudia  sericea. 


Peucedanum  sandwicense.  Phyllostegia 
mannii,  Phyllostegia  mollis,  Plantago 
princeps.  Platanthera  holochila. 
Schiedea  lydgatei.  Schiedea  nuttallii, 
Schiedea  sarmentosa.  Sesbania 
tomentosa.  Silene  alexandri.  Silene 
lanceolata,  Spermolepis  hawaiiensis, 
Stenogyne  bifida,  Tetramolopium  rockii, 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense.  Similar  comments  were 
grouped  into  general  issues  and  are 
addressed  in  the  summary  below. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  solicited  independent 
opinions  from  15  knowledgeable 
individuals  with  expertise  in  one  or 
several  fields,  including  familiarity  with 
the  species,  familiarity  with  the 
geographic  region  that  the  species 
occurs  in,  and  familiarity  with  the 
principles  of  conservation  biology.  We 
received  comments  frt>m  four.  All  four 
generally  supported  our  methodology 
and  conclusion,  but  none  supported  or 
opposed  the  proposed  critical  habitat 
designations.  Comments  received  frt)m 
the  peer  reviewers  are  summarized  in 
the  following  secti^in  and  were 
considered  in  developing  the  final  rule. 

Issue  1 :  Biological  Justification  and 
Methodology 

(1)  Comment:  One  peer  reviewer 
wrote  that  the  amount  and  location  of 
lands,  in  the  proposed  rule  appears  to  be 
adequate  for  the  long-term  conservation 
of  these  species  if  lands,  that  were  not 
included  in  the  proposal  because  they 
were  not  in  need  of  special  management 
or  protection  are  managed  properly. 
Further,  the  peer  reviewer  stated  that 
deletion  of  significant  portions  of  any  of 
the  proposed  critical  habitat  units  is 
likely  to  prevent  the  recovery  of,  or  lead 
to  the  extinction  of,  listed  species. 
Another  peer  reviewer  commented  that 
the  proposed  rule  identifies  enough 
land  to  provide  for  the  long-term 
conservation  of  multiple  populations. 
Another  commenter  wrote  in  support  of 
tripling  the  acreage  of  critical  habitat  on 
Molokai  in  order  to  help  ensure  the 
survival  of  plant  species.  Conversely, 
other  commenters  felt  that  the  proposed 
critical  habitat  units  are  larger  than 
necessary  and  that  the  Service  should 
work  to  ensure  that:  (1)  The  benefits  of 
exclusion  are  carefully  weighed  against 
the  benefits  of  designating  critical 
habitat,  (2)  "critical  habitat  does  not 
include  the  entire  geographical  area 
which  can  be  occupied  by  the 
threatened  or  endangered  species"  (16 
U.S.C.  1532(5)(C)),  and  (3)  the  final  rule 
will  exclude  large  areas  that  do  not 


contain  the  primary  constituent 
elements  for  habitat  designation. 

Our  Response:  We  made  revisions  to 
the  unit  boundaries  based  on 
information  supplied  by  commenters,  as 
well  as  information  gained  from  field 
visits  to  some  of  the  sites.  This  new 
information  showed  that  the  primary 
constituent  elements  were  not  present 
in  certain  portions  of  some  of  the 
proposed  imits  and  that  recent  changes 
in  land  use  had  occurred  that  would 
preclude  those  areas  from  supporting 
the  primary  constituent  elements  in  the 
futiire,  or  that  the  areas  should  not  be 
considered  essential  to  the  conservation 
of  the  species  in  question.  In  many 
cases,  critical  habitat  boundaries  were 
reduced  for  multi-island  species 
because  we  have  proposed  or  otherwise 
identified  adequate  and  more 
appropriate  habitat  on  other  islands.  In 
addition,  some  areas  excluded  from  this 
designation,  such  as  TNCH  lands,  will 
still  contribute  significantly  to  the 
recovery  of  these  species.  These  areas 
are  counted  towards  the  recovery  goal  of 
8  to  10  populations  of  100,  300,  or  500 
individuals. 

(2)  Comment:  One  commenter  was 
concerned  that  there  is  an  absence  of 
good  scientific  data  on  the  plants  in  this 
rulemaking  and  stated  that  guesswork  is 
an  unacceptable  way  to  designate 
critical  habitat. 

Our  Response:  When  developing  this 
rule  to  designate  critical  habitat  for  46 
plants  from  Molokai,  we  used  the  best 
scientific  data  currently  available, 
including  but  not  limited  to. 
information  from  the  known  locations, 
site-specific  species  information  from 
the  HINHP  database  and  our  own  rare 
plant  database;  species  information  from 
the  Center  for  Plant  Conservation's 
(CPC)  rare  plant  monitoring  database; 
the  final  listing  rules  for  these  species; 
information  received  during  the  public 
comment  periods  and  the  informational 
meetings  and  public  hearings  held  on 
Molokai  on  September  9,  2002;  recent 
biological  surveys  and  reports;  our 
recovery  plans  for  these  species;  GIS 
information  [e.g.,  vegetation,  soils, 
aimual  rainfall,  elevation  contours, 
landownership);  information  received 
from  landowners,  land  managers,  and 
interested  parties  on  the  island  of 
Molokai;  discussions  with  botanical 
experts;  and  recommendations  from  the 
Hawaii  Pacific  Plant  Recovery 
Coordinating  Committee  (HPPRCC) 
(CDS!  2000;  HINHP  Database  2000; 
HPPRCC  1998;  Service  1995, 1996a, 
1996b,  1997, 1998a,  1998b,  1999,  2001; 
65  FR  83158;  67  FR  16492;  CPC  in  lift. 
1999). 

In  accordance  with  our  policy  on  peer 
review  published  on  July  1. 1994  (59  FR 


34270),  we  solicited  the  expert  opinions 
of  knowledgeable  and  independent 
specialists  regarding  the  proposed  rule. 
The  purpose  of  this  peer  review  was  to 
ensure  that  our  designation 
methodology  of  critical  habitat  of 
Molokai  plants  was  based  on 
scientifically  sound  data,  assmnptions, 
and  analysis.  The  comments  of  the  peer 
reviewers  were  taken  into  consideration 
in  the  development  of  this  final 
designation  and  nondesignation.  We  are 
required  imder  a  court-approved 
stipulation  to  finalize  this  designation 
by  February  28,  2003.  If  provided  with 
new  information,  we  may  revise  the 
critical  habitat  designation  in  the  future. 

(3)  Comment:  One  commenter  felt  that 
the  Service's  definition  of  a  population 
is  not  adequate. 

Our  Response:  We  acknowledge  the 
difficulty  in  identifying  a  discrete, 
quantitative  distance  between 
populations  but  believe,  as  do  the  peer 
reviewers  who  conunented  on  this 
issue,  that  the  use  of  1,000  m  (3,280  ft) 
is  a  scientifically  reasonable  convention. 
We  have  defined  a  population,  for  the 
purpose  of  this  rule,  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  that  the  two  are  not 
affected  by  the  same  small-scale  events 
and  are  not  believed  to  be  consistently 
cross-pollinated.  In  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assure  limited 
cross-pollination,  we  are  using  a 
distance  of  1,000  m  (3,280  ft)  based  on 
our  review  of  current  literature  on  gene 
flow  (Bartet  and  Kohn  1991,  Fenster  and 
Dudash  1994,  Havens  1998,  Schierup 
and  Christiansen  1996). 

(4)  Comment:  One  peer  reviewer 
suggested  that  sites  significantly  altered 
by  hiunan  activities,  such  as  roads  and 
buildings,  should  not  be  included  in 
"conservation  plans,"  but  that  areas  that 
have  been  altered  by  agriculture  and 
other  activities  that  do  not  significantly 
disturb  the  goil  should  be  included  as 
they  provide  potential  sites  for 
restoration  of  plant  species. 

Our  Response:  Agricultural  lands  are 
generally  not  considered  to  be  the 
highest  ranking  places  to  designate 
critical  habitat  because  they  usually 
have  had  the  most  disturbance. 
However,  for  some  species  some  of  this 
land  is  essential  for  dieir  conservation 
because  suitable  habitat  does  not  exist 
elsewhere.  Approximately  11  percent  of 
designated  land  on  Molokai  is  within 
the  State  Agricultiu^l  District. 

(5)  Comment:  One  commenter  stated 
that  the  presence  of  an  endangered 
species  in  a  particular  habitat  is  not 
necessarily  an  indication  that  such 
habitat  is  best  for  the  species'  survival 


and  reproduction.  For  example, 
conservationists  believed  that  the 
Hawaiian  goose  (nene)  [Branta 
sandvicensis]  preferred  uplands  because 
it  remained  extant  in  upland  habitats, 
but  later  information  suggests  that  the 
nene  prefer  lower  elevations. 

Our  Response:  The  best  available 
information,  both  historic  and  current, 
was  used  from  a  variety  of  sources  (see 
"Methods"  section)  to  detennine  the 
primary  constituent  elements.  Historic 
information  is  scant  for  many  species. 
However,  the  Service  remains  obligated 
to  use  the  best  available  information, 
which  includes  the  characteristics  of  the 
habitat  supporting  a  taxon's  remaining 
individuals.  We  expect  more  will 
become  known  itl  the  future  about  the 
specific  life  history  needs  of  these 
species,  but  we  believe  at  this  time  that 
we  have  used  the  best  available 
scientific  information,  including  peer 
review  and  expert  scientific  input. 

(6)  Comment:  One  peer  reviewer  and 
other  commenters  stated  that  the 
proposed  rule  is  improved  by  the 
inclusion  of  appropriate  unoccupied 
habitat  because  such  habitat  will  help  to 
recover  species  that  have  been  reduced 
to  an  imsustainable  niunber  of 
populations.  Several  commenters 
opposed  designating  critical  habitat  in 
luioccupied  areas.  Two  commenters 
wrote  that  the  lands  in  urban, 
agricultural,  and  rural  districts  are 
designated,  used,  and  intended  for  a 
wide  variety  of  land  use  activities.  As 
such,  there  is  a  much  greater  likelihood 
that  critical  habitat  designation  will 
have  an  adverse  economic  impact  on  the 
landowner.  These  commenters 
recommend  the  following  rebuttable 
presumption:  Non-conservation  lands 
that  are  unoccupied  by  any  listed 
species  should  not  be  designated  as 
critical  habitat. 

Our  Response:  Our  recovery  plans  for 
these  species  identify  the  need  to 
expand  existing  populations  and 
reestablish  wild  populations  within 
historical  range.  Because  of  the  very  . 
limited  ciurent  range  of  these  species, 
designating  only  occupied  areas  would 
not  meet  the  conservation  requirements 
of  the  species.  Occupied  areas,  as  well 
as  the  similar  habitat  around  them 
within  the  designated  units  of  critical 
habitat  that  may  be  occupied  in  the 
futiue,  provide  the  essential  life-cycle 
needs  of  the  species  and  provide  some 
or  all  of  the  habitat  components 
essential  for  the  conservation  (primary 
constituent  elements)  of  these  species. 
Additional,  nonadjacent,  areas  of 
imoccupied  habitat  are  essential  to  the 
conservation  of  the  species  because  they 
provide  habitat  for  the  establishment  of 
new  populations. 
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(?)  Comment:  One  commenter  felt  that 
critical  habitat  should  be  designated  for 
Pritcbardia  munroi.  This  commenter 
opposed  the  Service's  decision  that  it  is 
not  prudent  to  designate  critical  habitat 
on  the  grounds  that:  (1)  Designation  of 
critical  habitat  would  not  increase  the 
threat  of  vandalism  to  this  species;  (2) 
the  Service  failed  to  list  overcollecting 
as  one  of  the  threats  to  this  species  in 
the  revised  proposal  (67  FR  16497);  (3) 
the  species'  existence  on  non-Federal 
land  is  irrelevant;  (4)  the  Service  cannot 
refuse  to  designate  critical  habitat 
because  it  cannot  think  of  a  future 
Federal  activity  likely  to  trigger 
consultation  under  section  7  of  the  Act; 
and  (5)  critical  habitat  offers  beneHts 
that  go  far  beyond  the  protection  that 
Pritcbardia  munroi  receives  under 
section  7,  namely,  critical  habitat  will 
help  a  species  recover,  whereas  section 
7  merely  protects  a  species  from 
extinction. 

Our  Response:  In  this  final  rule  to 
designate  or  not  designate  critical 
habitat  for  42  plants  from  Molokai  we 
have  incorporated  new  information  and 
addressed  comments  and  new 
information  received  during  the 
comment  periods.  However,  no 
additional  information  was  provided 
during  the  comment  periods  that 
demonstrates  that  the  threats  to 
Pritcbardia  munroi  from  vandalism  or 
collection  would  not  increase  if  critical 
habitat  was  designated  for  this  species 
on  Molokai. 

We  believe  that  designation  of  critical 
habitat  would  likely  increase  the  threat 
from  vandalism  or  collection  to  this 
species  of  Pritcbardia  on  Molokai.  First, 
it  is  easy  to  identify,  and  second,  it  may 
be  attractive  to  collectors  of  rare  palms 
either  for  their  personal  use  or  to  trade 
or  sell  for  personal  gain  (Johnson  1996). 
We  believe  that  the  evidence  shows  that 
this  species  of  palm  may  be  attractive  to 
such  collectors.  Several  nurseries 
advertise  and  sell  Pritcbardia  palms, 
including  Pritcbardia  munroi  and  six 
other  federally  listed  Pritcbardia 
species.  See  the  section  entitled 
"Prudency"  in  this  rule  for  more 
information  regarding  instances  of 
vandalism,  collection,  and  commercial 
trade  of  Hawaiian  species  of  Pritcbardia. 
Although  the  final  listing  rule  and 
proposed  critical  habitat  do  not  list 
vandalism  or  overcoUection  as  threats, 
in  light  of  dociunented  vandalism  and 
overcoUection  events  on  species  in  the 
same  genus  on  Kauai,  we  believe  that 
Pritcbardia  munroi  is  vulnerable  to  the 
same  types  of  threats  because  of  the 
similarity  in  appearance  of  the  species. 

In  addition,  we  believe  that 
designation  would  not  provide 
significant  benefits  that  would  outweigh 


these  increased  risks.  First,  Pritcbardia 
munroi  does  not  occur  on  Federal  land. 
The  private  land  where  it  is  found  is 
zoned  for  agriculture,  though  the  single 
tree  has  been  fenced  (HINHP  Database 
2000).  In  addition,  this  species  is  found 
in  a  small  ravine  in  an  area  that  is 
remote  and  inaccessible  to  standard 
vehicles.  It  is,  therefore,  unlikely  that 
the  land  on  which  it  is  found  will  be 
developed.  Since  there  does  not  appear 
to  be  any  actions  in  the  future  that 
would  involve  a  Federal  agency, 
designation  of  critical  habitat  would  not 
provide  any  additional  protection  to  the 
species  that  it  does  not  already  have 
through  listing  alone.  If,  however,  any 
futiue  Federal  involvement  did  occur, 
such  as  through  the  permitting  process 
or  funding  by  the  U.S.  Department  of 
Agriculture,  the  U.S.  Department  of 
Interior,  the  Corps  through  section  404 
of  the  Clean  Water  Act,  the  U.S.  Federal 
Department  of  Housing  and  Urban 
Development,  or  the  Federal  Highway 
Administration,  the  actions  would  be 
subject  to  consultation  under  section  7 
of  the  Act. 

We  acknowledge  that  critical  habitat 
designation,  in  some  situations,  may 
provide  some  value  to  the  species,  for 
example,  by  identifying  areas  important 
for  conservation  and  calling  attention  to 
those  areas  in  need  of  special 
protection.  However,  for  this  species, 
we  believe  that  the  benefits  of 
designating  critical  habitat  do  not 
outweigh  the  potential  increased  threats 
from  vandalism  or  collection.  Given  all 
of  the  above  considerations,  we  have 
determined  that  designation  of  critical 
habitat  for  Pritcbardia  munroi  is  not 
prudent. 

(8)  Comment:  One  commenter  asked 
why  other  federally  listed  plants  on 
Molokai  and  historically  listed  plants 
were  not  included  in  the  critical  habitat 
proposal.  One  peer  reviewer  questioned 
the  decision  to  not  designate  critical 
habitat  for  Gardenia  brigbamii  and 
Kokia  cookei  based  on:  (1)  Recent 
records  of  Gardenia  brigbamii  on 
Molokai;  (2)  the  recovery  plan's  stated 
need  for  three  populations  of  Gardenia 
brigbamii  on  Molokai;  and  (3)  Kokia 
cookei  being  known  only  from  Molokai. 

Our  Response:  The  proposed  rule  to 
designate  critical  habitat  for  46  species 
found  on  Molokai  was  prepared  in 
response  to  a  lawsuit  (see  "Previous 
Federal  Action").  Species  listed  prior  to 
1991,  such  as  Gardenia  brigbamii  and 
Kokia  cookei,  were  not  included  in  this 
lawsuit  and  were  thus  not  addressed  in 
the  proposed  rule.  In  addition,  critical 
habitat  was  not  proposed  for  four 
species  (Bonamia  menziesii,  Cypents 
tracbysantbos,  Melicope  munroi,  and 
Solanum  incompletum)  that  no  longer 


occur  on  Molokai  and  for  which  we 
were  unable  to  identify  any  habitat  that 
is  essential  to  their  conservation  on  the 
island.  Finally,  critical  habitat  is  not 
designated  for  four  species  (Hedyotis 
mannii,  Pbyllostegia  mollis,  Platantbera 
bolocbila,  and  Vigna  o-wabuensis) 
because  they  are  ciirrently  found  only  in 
areas  on  Molokai  that  do  not  require 
special  management  consideration  or 
protection  because  they  are  already 
protected  and  managed  within  TNCH 
preserves. 

Issue  2:  Effects  of  Critical  Habitat 
Designation 

(9)  Comment:  Critical  habitat  must 
accommodate  the  traditional  cultural 
gathering  rights  of  Native  Hawaiians  as 
reflected  in  Article  XII  of  the  State 
constitution  and  upheld  by  the  Hawaii 
Supreme  Court  in  the  Public  Access 
Shoreline  Hawaii  and  Ka  Paakai  o  Ka 
Aina  decisions. 

Our  Response:  Critical  habitat 
designation  does  not  afiect  activities, 
including  human  access,  on  State  or 
private  lands  unless  some  kind  of 
Federal  permit,  license,  or  funding  is 
involved  and  the  activities  may  affect 
the  species.  It  imposes  no  regulatory 
prohibitions  on  State  or  other  non- 
Federal  lands,  nor  does  it  impose  any 
restrictions  on  State  or  non-Federal 
activities  that  are  not  funded  or 
authorized  by  any  Federal  agencies. 
Access  to  Federal  lands  that  are 
designated  as  critical  habitat  is  not 
restricted  unless  access  is  determined  to 
result  in  the  destruction  or  adverse 
modification  of  the  critical  habitat.  If  we 
determine  that  access  will  result  in 
adverse  modification  of  the  critical 
habitat,  we  will  suggest  reasonable  or 
prudent  alternatives  that  allow  the 
proposed  activities  to  proceed. 
Activities  of  the  State  or  private 
landowner  or  individual,  such  as 
farming,  grazing,  logging,  and  gathering 
generally  are  not  affected  by  a  critical 
habitat  designation,  even  if  the  property 
is  within  the  geographical  boundaries  of 
the  critical  habitat.  A  critical  habitat 
designation  has  no  regulatory  effect  on 
access  to  State  or  private  lands. 
Recreational,  commercial,  and 
subsistence  activities,  including 
hunting,  on  non-Federal  lands  are  not 
regulated  by  this  critical  habitat 
designation,  and  may  be  impacted  only 
where  there  is  Federal  involvement  in 
the  action  and  the  action  is  likely  to 
destroy  or  adversely  modify  critical 
habitat. 

(10)  Comment:  Several  commenters 
believed  that  critical  habitat  will  not 
help  to  recover  listed  plants  and  is 
unnecessarily  restrictive,  even  if  it  is 
scientifically  based.  These  commenters 


generally  advocated  on-the-ground 
management  in  place  of  critical  habitat 
designation.  Suggested  alternatives 
included  voluntary  outplanting  and 
propagation,  Service  support  for 
conservation  programs,  and  incentives 
for  landowners  to  recover  species.  The 
commenters  recommended  that  research 
be  conducted  to  determine  if  critical 
habitat  areas  can  be  effectively  managed 
in  light  of  the  many  threats  that  face 
them.  They  concluded  that  private 
landowners  may  welcome  the 
introduction  of  listed  species  on  their 
property  if  the  Service  could  help 
support  such  projects  and  cooperation 
and,  in  doing  so,  showed  trust  in 
landowners. 

Our  Response:  While  we  agree  that 
critical  habitat  will  not  take  the  place  of 
on-the-ground  management,  critical 
habitat  designation  is  one  of  a  number 
of  conservation  tools  established  in  the 
Act  that  can  play  an  important  role  in 
the  recovery  of  a  species.  For  a  Federal 
action  to  adversely  modify  critical' 
habitat,  the  action  would  have  to 
adversely  affect  the  critical  habitat's 
constituent  elements  or  their 
management  in  a  manner  likely  to 
appreciably  diminish  or  preclude  the 
conservation  of  the  species.  Designation 
of  critical  habitat  is  a  way  to  guide 
Federal  agencies  in  evaluating  their 
actions,  in  consultation  with  the 
Service,  such  that  their  actions  do  not 
preclude  conservation  of  listed  species. 
There  also  are  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Educational  benefits 
include  notifying  landowners,  land 
managers,  and  the  general  public  about 
the  importance  of  protecting  the  habitat 
of  these  species  and  disseminating 
information  about  their  essential  habitat 
requirements.  On-the-ground 
management  for  restoration  of  these 
species  is  addressed  in  the  species' 
recovery  plans.  The  Service  routinely 
coordinates  with  and  assists  private 
landowners  and  others  interested  in 
conservation  through  a  variety  of 
programs. 

Issue  3:  Site-Specific  Biological 
Comments 

(11)  Comment:  One  peer  reviewer 
stated  that  critical  habitat  should  be 
designated  for  TNCH's  Pelekunu 
Preserve  unless  assvuances  exist  that:  (1) 
Ungulates  will  be  unequivocally 
controlled  if  they  reach  specified 
damage  thresholds;  (2)  damage 
thresholds  will  be  reevaluated  if 
experience  shows  that  current 
thresholds  are  inadequate  to  protect    ■ 
listed  species;  and  (3)  control  of 
ungulates  to  threshold  levels  will  occxu' 
even  if  the  Molokai  Hunters  Working 


Group  objects  to  the  control.  Another 
commenter  pointed  out  that  the  fact  that 
TNCH  recognized  the  need  to  manage 
these  fragile  areas  for  conservation 
should  confirm  that  the  habitat  not  only 
"may"  but  actually  does  "require 
special  management  considerations  or 
protection,"  and  thus  more  than 
satisfies  the  definition  of  critical  habitat. 
According  to  the  commenter,  failiue  to 
designate  TNCH  lands  as  critical  habitat 
would  be  violating  the  requirement  that 
the  Service  designate  critical  habitat  "to 
the  maximiun  extent  prudent  and 
determinable"  (16  U.S.C.  1533(a)(3)). 
The  commenter  also  stated  that  critical 
habitat  designation  will  protect  TNCH's 
Moomomi,  Pelekimu,  and  Kamakou 
Preserves  frtjm  Federal  actions 
occiuring  outside  the  preserves  that  may 
modify  or  destroy  essential  habitat 
found  within  preserve  boimdaries. 
Another  conunenter  noted  that  TNCH's 
land  should  be  designated  because  it  is 
the  among  the  highest  quality  native 
habitat  areas  on  Molokai. 

Our  Response:  In  the  revised 
proposed  determinations  of  prudency 
and  proposed  designations  of  critical 
habitat  for  plant  species  from  the  island 
of  Molokai,  Hawaii  (April  5,  2002;  67  FR 
16492),  we  indicated  that  we  believed 
that  lands  managed  by  TNCH  provided 
adequate  special  management  or 
protection  for  19  of  the  Molokai  plant, 
species.  This  was  based  the  definition  of 
critical  habitat  (section  3(5)),  which 
specifies  critical  habitat  as  areas  within 
the  geographical  area  occupied  by  the 
species  on  which  are  found  those 
physical  or  biological  featm«s  (1) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  or 
protection.  In  order  to  give  meaning  to 
this  last  clause,  we  considered  that  if  an 
area  was  already  adequately  managed 
then  there  would  be  no  requirement  for 
special  management  considerations  or 
protection. 

However,  in  a  recent  opinion  {Center 
for  Biological  Diversity  v.  Norton,  Qv. 
No.  01-409  TUG  DCB  D.  Ariz.  Jan.  13, 
2003).  a  Federal  district  court 
determined  that  oxu  definition  of  critical 
habitat,  as  it  applies  to  special 
management,  is  not  correct.  The  court 
stated  that  "whether  habitat  does  or 
does  not  require  special  management  by 
defendant  or  FWS  is  not  determinative 
on  whether  or  not  the  habitat  is  'critical' 
to  a  threatened  or  endangered  species 
(pages  13-14  of  the  court's  decision)." 
We  continue  to  believe  that  our 
interpretation  was  reasonable.  However, 
we  nevertheless  have  not  declined  to 
include  areas  from  this  final  designation 
because  they  are  adequately  managed. 


As  discussed  in  detail  in  the 
"Ana7ysjs  of  Impacts  Under  Section 
4(b)(2),"  we  have  determined  that  the 
benefits  of  excluding  TNCH's  Molokai 
preserves  as  critical  habitat  outweigh 
the  benefits  of  including  them  as  critical 
habitat  for  Bidens  wiebkei,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Cyanea  mannii,  Cyanea  procera, 
Hedyotis  marmii,  Labordia  triflora, 
Lysimacbia  maxima,  Mariscus  fauriei, 
Melicope  mucronulata,  Pbyllostegia 
mannii,  Pbyllostegia  mollis,  Platantbera 
bolocbila,  Schiedea  sarmentosa,  Silene 
alexandrii,  Stenogyne  bifida, 
Tetramolopium  rockii,  and  Vigna  o- 
wabuense. 

(12)  Comment:  One  peer  reviewer 
questioned  the  designation  of  critical 
habitat  in  the  western  portion  of 
Kalaupapa  Peninsula  because  it  is 
heavily  degraded  and  does  not  appear  to 
be  good  habitat  for  Centaurium 
sebaeoides,  Sesbania  tomentosa,  and 
Tetramolopium  rockii. 

Our  Response:  We  agree  and  have 
removed  this  portion  of  the  Kalaupapa 
Peninsula  from  critical  habitat. 

(13)  Comment:  The  Service  provides 
no  rationale  for  the  decision  to 
eliminate  from  critical  habitat  an  area 
that  Marsilea  villosa  ciurently  occupies 
in  Kamakaipo  Gulch  on  the  west  shore 
of  Molokai. 

OarResponse:  In  the  April  5,  2002. 
revised  proposal,  we  stated  there  was 
critical  habitat  for  Marsilea  villosa 
within  Molokai  unit  Al.  Upon  further 
inspection,  we  discovered  that  certain 
areas  contain  the  suitable  habitat  for  this 
species  were  inadvertently  left  out  of 
the  designation.  We  are  unable  at  this 
time  to  publish  another  revised  proposal 
to  include  this  suitable  habitat  for 
Marsilea  villosa.  We  have  proposed 
critical  habitat  for  this  species  on  the 
island  of  Molokai.  We  will  pubUsh  a 
separate  rule  incorporating  this  suitable 
habitat  for  the  species  after  completing 
the  final  rules  for  the  other  Hawaiian 
islands. 

Issue  4:  Legal  Issues 

(14)  Comment:  A  peer  reviewer  and 
other  commenters  noted  that  critical 
habitat  should  be  identified  fer  all  areas 
that  may  need  to  be  managed  for  the 
benefit  of  the  listed  species.  The  Act 
defines  critical  habitat  (Section 
3(5)(A){I))  as  "the  specific  areas*  *  *(!) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  or 
protection*  *  *."  It  does  not  use  the 
phrase  "which  may  require  additional 
special  management  considerations  or 
protection."  Therefore,  all  areas  that 
meet  the  definition  of  critical  habitat 
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should  be  designated,  even  if  they  are 
ciurently  being  managed  for 
conservation.  Designation  of  these  areas 
would  be  in  accordance  with  the 
mandatory  duty  to  designate  critical 
habitat  "to  the  maximum  extent  prudent 
and  determinable"  (16  U.S.C. 
1533(a)(3)).  Also,  designation  will 
provide  an  additional  measure  of 
protection  by  preventing  Federal 
agencies  from  carrying  out,  funding,  or 
approving  any  activity  likely  to  result  in 
adverse  modification  or  destruction  of 
critical  habitat — whether  directly  or 
indirectly,  regardless  of  the  location  of 
the  activity.  Furthermore,  areas  that  may 
have  adequate  management  in  place 
may  not  be  safe  from  even  direct  threats 
from  Federal  activities,  which  can  arise 
with  little  warning. 

Our  Response:  Section  3(5){A)(i)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1531  etseq.] 
deBnes  critical  habitat  as  areas  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II) 
which  may  require  special  management 
considerations  or  protection.  In  order  to 
give  meaning  to  the  last  clause  of  the 
definition,  we  have  previously 
considered  that,  if  an  area  was  already 
adequately  managed,  then  there  would 
be  no  requirement  for  special 
management  considerations  or 
protection.  We  believed  that  adequate 
special  management  or  protection 
would  be  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of 
essential  habitat  elements  and  that 
provides  for  the  long-term  conservation 
of  the  species.  We  considered  a  plan 
adequate  when  it:  (1)  Provides  a 
conservation  benefit  to  the  species  (i.e., 
the  plan  must  maintain  or  provide  for 
an  increase  in  the  species'  population, 
or  the  enhancement  or  restoration  of  its 
habitat  within  the  area  covered  by  the 
plan);  (2)  provides  assurances  that  the 
management  plan  will  be  implemented 
(i.e.,  those  responsible  for  implementing 
the  plan  are  capable  of  accomplishing 
the  objectives,  have  an  implementation 
schedule  in  place,  and/or  have  adequate 
funding  for  the  management  plan);  and 
(3)  provides  assiurances  that  the 
conservation  plan  will  be  effective  (i.e., 
it  identifies  biological  goals,  has 
provisions  for  reporting  progress,  and  is 
of  a  duration  sufficient  to  implement  the 
plan  and  achieve  the  plan's  goals  and 
objectives).  Therefore,  if  an  area 
provides  physical  and  biological 
featiu«s  essential  to  the  conservation  of 
the  species,  and  also  is  covered  by  a 
plan  that  meets  these  criteria,  then  such 
an  area  would  not  have  constituted 


critical  habitat  as  defined  by  the  Act 
because  the  physical  and  biological 
features  foimd  there  do  not  require 
special  management. 

However,  in  a  recent  opinion  (Center 
for  Biological  Diversity  v.  Norton,  Civ. 
No.  01-409  TUC  DCB  D.  Ariz.  Jan.  13, 
2003),  a  Federal  district  court 
determined  that  our  definition  of  critical 
habitat,  as  it  applies  to  special 
management,  is  not  correct.  The  court 
stated  that  "whether  habitat  does  or 
does  not  require  special  management  by 
defendant  or  FWS  is  not  determinative 
on  whether  or  not  the  habitat  is  'critical' 
to  a  threatened  or  endangered  species 
(pages  13-14  of  the  court's  decision)." 
We  continue  to  believe  that  our 
interpretation  was  reasonable.  However, 
we  nevertheless  have  not  declined  to 
include  areas  from  this  final  designation 
because  they  are  adequately  managed. 

(15)  CoiTiTnenf.- Critical  habitat 
designation,  and  the  underlying 
decision  to  list  as  endangered  the 
species  that  are  the  subject  of  the 
designation,  exceed  the  constitutional 
limits  of  the  Service's  delegated 
authority.  Congress  enacted  the 
Endangered  Species  Act  as  an  exercise 
of  its  commerce  clause  power  and 
delegated  exercise  of  that  Commerce 
Clause  power  to  the  Service  to  apply  the 
Act  by  regulation.  The  listed  species  are 
not  interstate.  They  exist  only  in  Hawaii 
and  do  not  cross  state  lines.  Nor  are  they 
in  commerce  as  the  subject  of  any 
economic  endeavor.  They  lack  any 
commercial  value.  Therefore,  the 
Service's  regulations  listing  these 
species  and  designating  critical  habitat 
for  them  within  Hawaii  exceed  the 
Federal  power  to  regulate  interstate 
commerce  under  the  governing 
precedents  interpreting  the  Commerce 
Claiise. 

Our  Response:  The  Federal 
government  has  the  authority  under  the 
Commerce  Clause  of  the  U.S. 
Constitution  to  protect  these  species,  for 
the  reasons  given  in  Judge  Wald's 
opinion  and  Judge  Henderson's 
concurring  opinion  in  Nat'I  Ass'n  of 
Home  Builders  v.  Babbitt,  130  F.3d  1041 
(D.C.  Cir.  1997),  cert,  denied,  1185  S.  Ct. 
2340  (1998).  See  also  Gibbs  v.  Babbitt, 
No.99-1218  (4th  Cir.  2000).  The  Home 
Builders  case  involved  a  challenge  to 
application  of  ESA  prohibitions  to 
protect  the  listed  Delhi  Sands  flower- 
loving  fly.  As  with  the  species  at  issue 
here,  the  Delhi  Sands  flower-loving  fly 
is  endemic  to  only  one  State.  Judge 
Wald  held  that  application  of  the  ESA 
to  this  fly  was  a  proper  exercise  of 
Commerce  Clause  power  because  it 
prevented  loss  of  biodiversity  and 
destructive  interstate  competition. 


(16)  Comment:  With  regard  to  the 
Draft  Economic  Analysis  (DEA),  a 
conunenter  stated  that  since  State  law 
prohibits  taking  of  endangered  plants,  a 
court  could  follow  Federal  precedents 
and  say  that  an  action  that  degrades 
critical  habitat  injures  the  plant  and  so 
is  an  "illegal"  taking  of  the  plant.  The 
economic  impact  of  a  landowner  not 
being  able  to  use  his  own  land  for  fear 
of  injuring  species  needs  to  be  taken 
into  accotmt. 

Our  Response:  Possible  costs  resulting 
from  interplay  of  the  Federal 
Endangered  Species  Act  and  Hawaii 
State  law  were  discussed  in  the 
economic  analysis  under  indirect  costs 
(e.g.,  possible  conservation  management 
mandate  for  the  private  landowner  and 
reduction  in  game  mammal 
populations).  The  economic  analysis 
considers  the  economic  impacts  of 
section  7  consultations  related  to  critical 
habitat  even  if  they  are  attributable  co- 
extensively  to  the  listed  status  of  the 
species.  In  addition,  the  economic 
analysis  examines  any  indirect  costs  of 
critical  habitat  designation,  such  as 
where  critical  habitat  triggers  the 
applicability  of  a  State  or  local  statute. 
However,  where  it  is  the  listing  of  a 
species  that  prompts  action  at  the  State 
or  local  level,  the  impacts  are  not 
attributable  to  critical  habitat 
designation  and  are  not  appropriately 
considered  in  the  economic  analysis  of 
critical  habitat  designation.  Take 
prohibitions  under  Hawaii  law  are 
purely  attributable  to  a  listing  decision 
and  do  not  co-extensively  occur  because 
of  critical  habitat  designations.  There 
are  no  take  prohibitions  associated  with 
critical  habitat. 

Issue  5:  Economic  Issues 

(17)  Comment:  A  conunenter  stated 
that  the  DEA  must  take  into  accoimt  the 
unique  local  circumstances  of 
landownership  and  limited  economic 
base  of  Molokai,  which  are  especially 
susceptible  to  detrimental  impacts  of 
regulations. 

Our  Response:  The  DEA  considers  all 
activities  that  are  reasonably  foreseeable 
to  affect  the  proposed  critical  habitat 
areas  over  the  next  10  years.  The 
analysis  first  considers  the  impact  of 
preexisting  State  and  local  land-use 
restrictions  and  the  likely  presence  or 
absence  of  a  Federal  nexus  on  these 
activities.  Subsequently,  the  analysis 
estimates  the  likely  direct  effects  of 
implementation  of  section  7  of  the  Act 
on  the  identified  reasonably  foreseeable 
activities,  as  well  as  discusses  the 
indirect  effects  associated  with  potential 
changes  in  land  use  regulations, 
property  values,  and  other  changes. 
Based  on  this  comprehensive  review  of 


land  uses  and  activities,  the  DEA 
estimates  the  total  direct  costs 
associated  with  implementation  of 
section  7  for  the  plants  would  range 
from  $109,070  to  $804,750. 
Subsequently,  based  on  a  review  of 
public  comments  and  information  from 
the  Service  regarding  the  intended 
removal  or  reduction  of  critical  habitat 
imits,  the  Addendum  estimates  the 
revised  total  direct  costs  to  be 
approximately  $54,470  to  $269,150. 
When  considered  in  the  context  of  the 
island  economy,  these  revised  costs 
represent,  in  the  worst  case, 
approximately  0.2  percent  of  the  total 
personal  income  of  Molokai  in  2000. 

In  addition.  Chapter  VI,  Section  5.b. 
of  the  DEA  addresses  the  limited 
economic  base  of  Molokai  by  examining 
potential  impacts  on  small  entities 
(small  businesses,  small  organizations, 
and  small  governmental  jurisdictions) 
imder  the  Regulatory  Flexibility  Act  (as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996).  The  DEA  concludes  that  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  will 
not  result  from  the  critical  habitat 
designation.  After  considering  the 
information  provided  in  public 
conunents  and  the  Service's  intended 
reduction  or  removal  of  critical  habitat 
units,  the  Addendum  does  not  revise 
this  conclusion. 

(18)  Comment:  A  commenter  stated 
that  the  Service  must  analyze  all 
economic  impacts  of  critical  habitat 
designation,  not  merely  those  impacts 
that  are  a  "but  for"  resuH  of  the  critical 
habitat  designation.  The  commenter 
further  stated  that  the  DEA  does  not 
adequately  analyze  the  full  scope  of 
economic  impacts,  but  focuses  primarily 
on  section  7(a)(2)  of  the  Act,  which 
requires  consultation  with  the  Service 
when  Federal  permits,  funding,  or  other 
Federal  action  is  required,  and  says  that 
other  sections  of  the  Act  are  outside  the 
scope  of  this  economic  analysis.  The 
commenter  believes  that  the  critical 
habitat  designations  will  have  a 
significant  economic  effect  extending  far 
beyond  the  draft's  narrow  concept  of  a 
Federal  nexus. 

Our  Response:  The  Service  has 
authority  under  section  7  of  the  Act  to 
consult  on  activities  on  land  owned  by 
individuals,  organizations.  States,  or 
local  and  tribal  governments  only  if  the 
activities  on  the  land  have  a  Federal 
nexus.  A  Federal  nexus  occurs  when  the 
activities  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding.  The  Service 
does  not  have  jurisdiction  under  section 
7  to  consult  on  activities  occxuring  on 
non-Federal  lands  when  the  activities 


are  not  federally  funded,  authorized,  or 
carried  out.  In  addition,  consultation  is 
not  required  for  activities  that  are  not 
likely  to  affect  listed  species  or  their 
critical  habitat. 

The  economic  analysis  considered  the 
economic  impacts  of  section  7 
consultations  related  to  critical  habitat 
even  if  they  are  attributable  co- 
extensively  to  the  listed  statiis  of  the 
species.  In  addition,  the  economic 
analysis  examined  any  indirect  costs  of 
critical  habitat  designation  such  as 
where  critical  habitat  triggers  the 
applicability  of  a  State  or  local  statute. 

However,  where  it  is  the  listing  of  a 
species,  rather  than  the  designation  of 
critical  habitat,  that  prompts  action  at 
the  State  or  local  level,  the  impacts  are 
not  attributable  to  critical  habitat 
designation  and  are  appropriately  not 
considered  in  the  economic  analysis  of 
critical  habitat  designation.  For 
example,  there  are  no  take  prohibitions 
associated  with  critical  habitat.  Take 
prohibitions  under  Hawaii  law  are 
pvuely  attributable  to  a  listing  decision 
and  do  not  co-extensively  occur  because 
of  critical  habitat  designations.  Thus, 
the  economic  analysis  did  not  include 
an  analysis  of  the  impact  of  these  other 
sections  of  the  Act. 

(19)  Comment:  A  commenter  stated 
that  the  DEA  fails  to  recognize  all  the 
connections  between  Federal  and  State 
law.  For  example,  if  the  Federal 
government  approves  eligibility  for 
flood  insiu-ance,  flood  plain 
development  programs  shall  become 
subject  to  consultations  under  the  Act. 
Another  comment  stated  that  while  the 
Service  has  stated  that  critical  habitat 
affects  only  activities  that  require 
Federal  permits  or  funding,  and  does 
not  require  landowners  to  carry  out 
special  management  or  restrict  use  of 
their  land,  the  DEA  fails  to  address  the 
breadth  of  Federal  activities  that  affect 
private  property  in  Hawaii  and  the 
extent  to  which  private  landowners  are 
required  to  obtain  Federal  approval 
before  they  can  use  their  property.  The 
commenter  elaborated  that  these 
requirements  also  extend  to  State 
agencies  requiring  Federal  funds  or 
approvals. 

Our  Response:  The  analysis  in  the 
DEA,  as  revised  by  the  Addendum,  is 
based  on  a  review  of  all  "reasonably, 
foreseeable"  projects,  land  uses,  and 
activities  that  may  be  direcdy  affected 
by  the  implementation  of  section  7  for 
the  species  in  question.  "Reasonably 
foreseeable"  projects,  land  uses,  and 
activities  were  broadly  defined  in  the 
analysis  as  those  that  are:  (1)  Currently 
authorized,  permitted,  or  funded;  (2) 
proposed  in  plans  ciurendy  aveiilable  to 
the  public;  or  (3)  projected  or  likely  to 


occur  within  the  next  ten  years,  based 
on  (a)  recent  economic  or  land-use 
trends,  development  patterns,  evolving 
technologies,  competitive  advantages, 
etc.,  and  (b)  limits  imposed  by  land-use 
controls,  access,  terrain,  infrastructure, 
and  other  restrictions  on  development.  . 
After  determining  the  "reasonably 
foreseeable"  projects,  land  uses,  and 
activities  that  could  affect  the  physical 
and  biological  featiu«s  of  the  proposed 
critical  habitat  units,  the  next  step  in  the 
analysis  was  to  determine  Federal 
involvement.  Thus,  while  the  economic 
analysis  did  not  evaluate  all  possible 
activities  with  Federal  nexus,  it  was 
focused  on  the  most  relevant  subset  of  , 
these  activities — those  that  are 
"reasonably  foreseeable."  The  results  of 
this  analysis  are  presented  in  TableVI— 
3  in  the  DEA  and  Table  Add-2  in  the 
Addendtun. 

More  specifically,  the  critical  habitat 
units  as  modified  overlap  slightly  with 
areas  identified  by  the  Federal 
Emergency  Management  Agency  as 
within  the  flood  zone.  No  residential  or 
commercial  development  is  located  or 
planned  within  this  area.  Thus,  no 
consultations  for  eligibility  for  flood 
insurance  or  flood,  plain  development 
programs  are  anticipated  within  the 
next  ten  years. 

(20)  Comment:  One  commenter  stated 
that  several  economic  impacts  are 
acknowledged  in  the  DEA,  but  their 
impacts  are  not  quantified  in  summary 
tables.  These  include:  (1)  The  value  of 
hvmting  estimated  at  $1 ,430,000;  (2) 
economic  loss  of  up  to  $675,000,000  if 
the  State  places  critical  habitat  in  the 
Protective  Subzone  of  the  Conservation 
District;  and  (3)  indirect  costs  beyond 
section  7  costs. 

Our  Response:  (1)  The  DEA  does  not 
estimate  the  value  of  hunting  on 
Molokai  at  $1,430,000.  Instead,  the  DEA 
reported  a  number  of  figures  that  act  as 
indicators  of  the  value  of  himting. 
Specifically,  the  DEA  reported  that 
hunting  on  Molokai  generates  - 

approximately  $340,000  in  direct  sales, 
$670,000  in  direct  and  indirect  sales, 
$280,000  in  income,  and  $140,000  in 
surplus  value.  These  estimates  reflect 
separate  methods  to  illustrate  the  total 
value  of  hunting  and  are  not  intended 
to  be  added  together.  Moreover,  it 
should  be  noted  that  some  of  these 
estimates  were  updated  in  Section  5  of 
the  Addendum  to  incorporate  data  from 
the  Service's  2001  National  Survey  of 
Fishing,  Hunting,  and  Wildlife- 
Associated  Recreation.  Specifically,  the 
revised  estimates  indicate  that  bunting 
generates  approximately  $317,000  in 
direct  sales,  $563,000  in  total  direct  and 
indirei^  sales,  and  $185,000  in  income. 
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(2)  The  potential  economic  loss 
associated  with  a  reduction  in  property 
value  due  to  redistricting  of  all 
Agricultural  land  to  the  Protective 
Subzone  of  the  Conservation  District  has 
been  significantly  reduced  due  to  the 
modification  of  critical  habitat  units. 
While  the  economic  loss  as  estimated 
for  the  modified  designation  could 
approach  $715,000,  the  probability  of 
redistricting  is  estimated  to  be  small, 
resulting  in  a  low  expected  property 
value  loss. 

(3)  In  addition  to  property  value 
losses,  the  DEA  and  associated 
Addendum  do  address  several  types  of 
indirect  costs,  including  the  possibility 
of  mandated  conservation  management, 
loss  in  hunting  revenue,  and  others. 
However,  although  the  economic 
analysis  does  provide  stylized  and/or 
worst-case  estimates  of  some  of  the 
potential  indirect  costs,  the  actual 
probability  of  these  impacts  occurring  is 
not  estimated  due  to  the  limited 
information  regarding  the  likelihood  of 
these  impacts.  As  a  result,  the  expected 
value  of  the  impacts  is  not  reported. 
Rather  than  report  the  stylized  and/or 
worst-case  estimates,  the  analysis 
presents  qualitative  descriptions  of  the 
magnitude  of  the  impacts  to  account  for 
the  fact  that  the  expected  values  are  not 
known. 

(21)  Comment:  One  commenter  stated 
that  the  Service  is  unaware  of  a 
significant  number  of  future  housing  or 
resort  development  activities  in  coastal 
areas  on  Molokai  that  might  trigger 
section  7  consultation  by  requiring 
permits  from  Federal  agencies. 

Our  Response:  Chapter  VI,  Section 
3.e.  of  the  DEA  discussed  potential 
residential  development  within  the 
critical  habitat  and  concluded  that  no 
resort  or  residential  development  was 
anticipated  within  the  next  10  years. 
This  estimate  reflected  information 
gathered  that  the  lands  within  the 
proposed  designation  are  either:  (1) 
Managed  by  landowners  who  stated  that 
they  do  not  have  plans  to  develop;  (2) 
within  a  recreational  preserve;  (3) 
governed  by  agreements  under  the  East 
Molokai  Watershed  Partnership;  or  (4) 
do  not  have  publicly  available 
development  plans.  No  new  information 
has  been  provided  that  contradicts  this 
conclusion;  thus,  no  changes  have  been 
made  to  the  DEA  in  this  regard. 

(22)  Comment:  One  commenter  noted 
that  critical  habitat  Units  F  and  G  are 
potential  sites  for  groundwater 
exploration,  and  Federal  funding  or 
agencies  may  be  involved. 

Our  Response:  Chapter  VI,  Section 
3.g.  of  the  DEA  discussed  section  7  costs 
associated  with  water  system 
development  as  part  of  the  Molokai 


Irrigation  System  or  by  Molokai  Ranch. 
The  Addendiun  analyzes  additional 
information  from  the  Maui  County 
Department  of  Water  Supply  regarding  a 
proposed  backup  well  and  concludes 
that  the  planned  well  and 
accompanying  access  road  are  located 
outside  the  critical  habitat,  as  modified. 
As  such,  no  additional  costs  were 
included  in  the  Addendum  for  this 
project. 

(23)  Comment:  One  commenter  stated 
that  the  designation  of  critical  habitat  in 
Units  F  and  G  would  require  hundreds 
of  Kapaakea  subdivision  future 
beneflciaries  to  conduct  an 
environmental  assessment  and  section  7 
consultation  in  order  to  construct  their 
home  and  prepare  ground  for  farming. 
The  commenter  further  noted  that 
Department  of  Hawaiian  Homeland's 
homesteading  program  uses  Federal 
programs  to  guarantee  and  insure  the 
mortgages  of  homesteaders,  and  Federal 
funds  may  be  used  to  construct  site 
improvements  and  homes. 

Our  Response:  The  economic  analysis 
focused  primarily  on  the  "reasonably 
foreseeable"  projects,  land  uses,  and 
activities  that  could  affect  the  physical 
and  biological  features  of  the  proposed 
critical  habitat  units  as  these  are  the 
activities  that  could  be  affected  by  the 
critical  habitat  designation.  As 
previously  discussed,  "Reasonably 
foreseeable"  projects,  land  uses,  and 
activities  were  defined  in  the  DEA  as 
those  which  are:  (1)  Ciurently 
authorized,  permitted,  or  funded;  (2) 
proposed  in  plans  currently  available  to 
the  public:  or  (3)  projected  or  likely  to 
occur  within  the  next  10  years  based  on 
(a)  recent  economic  or  land-use  trends, 
development  patterns,  evolving 
technologies,  competitive  advantages, 
etc.,  and  (b)  limits  imposed  by  land-use 
controls,  access,  terrain,  infrastructure, 
and  other  restrictions  on  development. 
The  economic  analysis  did  not  discuss 
futiue  development  within  Kapaakea 
because  none  of  the  information 
available  indicated  that  new  residential 
development  or  new  agricultiu^ 
activity  was  likely  within  the  next  10 
years;  thus,  these  activities  were  not 
considered  "reasonably  foreseeable." 

Units  F  and  G  have  been  modified, 
and  as  a  result,  the  total  amount  of 
DHHL  land  within  critical  habitat  has 
been  reduced  by  two-thirds,  from 
approximately  1,350  ha  (3,336  ac)  to  425 
ha  (1,049  ac).  The  DHHL  land  remaining 
in  critical  habitat  is  located  mauka    • 
(towards  the  mountains)  and  eastward 
of  the  existing  Kapaakea  Homestead, 
and  most  is  adjacent  to  the  Molokai 
Forest  Reserve.  There  are  no  publicly 
available  plans  for  development  of  this 
area  within  the  next  10  years,  nor  has 


DHHL  indicated  that  development  of 
this  area  within  the  next  10  years  is 
likely.  Thus,  no  section  7  costs  for 
residential  development  by  Native 
Hawaiian  beneficiaries  in  Units  F  and  G 
subdivision  were  included  in  the 
Addendum. 

(24)  Comment:  One  commenter  stated 
that  Molokai  hunters  were  concerned 
about  the  potential  loss  of  hunting  areas 
and  questioned  whether  or  not  fences  to 
exclude  ungulates  will  be  constructed, 
and,  if  so,  where  construction  will  take 
place.  Another  commenter  questioned 
why  a  cost  was  associated  with  project 
modifications  to  the  management  of 
game  hunting  on  State  managed  lands, 
because  Molokai  does  not  have  any 
State  hunting  areas  that  are  managed  to 
maintain  or  enhance  game  manunal 
populations.  The  commenter  also 
questioned  the  methodology  used  to 
estimate  the  project  modification  cost 
because  game  mammals  travel  freely. 

Our  Response:  Chapter  VI,  Section 
3.a.  of  the  DEA  discussed  the  direct        • 
impacts  of  section  7  implementation  on 
hunting  taking  place  on  DLNR  lands  on 
Molokai.  The  analysis  estimated  future 
project  modifications  associated  with 
game  mammal  management  by 
extrapolating  from  historical 
consultation  records.  These  records 
indicate  that  DLNR  generally  installs 
fencing  around  bird  watering  stations  as 
a  project  modification  stemming  from 
consultations  with  the  Service.  As  a 
result,  the  analysis  assumed  that  fencing 
would  continue  to  occuj*  around 
watering  stations  in  the  fut\u«. 

The  DEA  goes  on  to  estimate  an 
increase  in  die  number  of  watering 
stations  to  be  fenced  under  the 
assumption  that  the  proposed  habitat 
area  would  extend  beyond  the  area 
historically  considered  in  consultations 
with  the  Service  on  the  listed  plants. 
The  DEA  presents  a  cost  estimate  of 
$17,600  to  $148,000.  However,  public 
comment  suggested  that  consultations 
already  do  address  areas  both  occupied 
and  unoccupied  by  the  listed  plants 
because  ungulates  are  assumed  to  roam 
freely  across  the  island.  As  such,  there 
would  likely  not  be  an  increase  in  the 
number  of  watering  stations  fenced. 
Adopting  this  new  assumption,  and  also 
incorporating  the  intended  reductions 
in  the  designation  as  indicated  by  the 
Service,  the  Addendum  revised  the 
estimate  to  a  range  of  $4,400  to  $37,000. 
This  conclusion  is  based  on  discussions 
with  DLNR,  other  stakeholders  familiar 
with  the  issue,  and  decades  of  public 
testimony  by4iunters. 

(25)  Comment:  One  commenter 
requested  that  its  lands  not  be 
designated  as  critical  habitat  due  to  the 
following  reasons:  (1)  Land  values 


would  be  detrimentally  affected;  (2) 
designation  may  conflict  with  existing 
operations  of  an  economically  vital 
surface  water  collection  system  that  is 
maintained  in  Kaimakakai  ahupuaa  and 
Kawela  Forest  Reserve  lands;  and  (3) 
lands  proposed  for  designation  on  the 
west  end  of  the  ranch  are  used  for 
grazing  and  recreation, 

Our  Response:  As  modified,  the 
designated  acreage  of  land  owned  by 
Molokai  Ranch  is  approximately  226  ha 
(558  ac)  (reduced  for  biological  reasons 
from  the  1,080  ha  (2,670  ac)  proposed 
for  designation).  Approximately  77  ha 
(190  ac)  are  located  near  the  northern 
coastline  on  the  west  side  of  Molokai,  in 
a  remote  area.  Most  of  the  77  ha  (190  ac) 
are  in  the  Agricultural  District,  but  a 
portion  of  the  land  along  the  coastline 
is  within  the  Conservation  District.  The 
remaining  149  ha  (367  ac)  are  located  in 
the  Conservation  District  within  the 
Molokai  Forest  Reserve. 

Chapter  VI,  Section  4.g.  of  the  DEA 
discussed  the  potential  indirect  impact 
that  the  designation  of  critical  habitat 
could  have  on  property  values.  The  DEA 
noted  that  the  worst-case  scenario — and 
one  that  is  not  expected  over  the  long 
term  because  uncertainties  about  the 
implications  of  the  designation  are 
likely  to  dissipate  over  time — ^weuld  be 
a  perception  among  potential  buyers 
that  the  land  should  be  valued  as  if  it 
were  subject  to  the  same  restrictions  as 
land  in  the  Conservation  District.  The 
DEA  also  states  that  land  values  on 
Molokai  could  drop  between  $1,000  per 
acre  for  remote  agricultural  land  to 
$75,000  per  acre  for  land  suitable  for 
development  as  a  result  of  redistricting 
to  the  Conservation  District.  The 
commenter  did  not  provide  alternative 
numbers. 

Thus,  an  estimate  of  the  potential 
impact  on  Molokai  Ranch's  land  values 
is  as  follows:  The  149  ha  (367  ac)  are  not 
likely  to  lose  value  due  to  critical 
habitat  designation  because  of  their 
presence  within  the  Conservation 
District.  While  the  total  decrease  in 
value  for  the  approximately  77  ha  (190 
ac)  in  the  Agricultural  District  could 
range  bom  $190,000  to  $14.2  million, 
any  loss  in  value  due  to  redistricting  is 
more  likely  to  be  on  the  lower  end  of  the 
range  due  to  the  remote  location  and 
distance  from  infrastructure  of  these  77 

ha  (190  ac). 

No  costs  are  expected  to  occur  fixjm 
impacts  to  the  existing  water  collection 
system  because  none  of  the  designated 
species  are  stream-dependent  for  thefr 
survival  and  therefore  would  not  cause 
a  reduction  in  water  diversion.  In 
addition,  water  infr^structiue  is 
considered  a  manmade  featxire  and 
therefore  its  operation  and  maintenance 


are  not  considered  critical  habitat,  as 
these  features  and  structures  normally 
do  not  contain,  and  are  not  likely  to 
develop,  any  primary  constituent 
elements. 

No  costs  are  expected  to  occur  bom. 
impacts  to  designated  lands  on  the  west 
end  of  the  ranch  that  are  used  for 
grazing  and  recreation.  As  noted  in 
Chapter  HI  of  the  DEA,  the  Service  does 
not  have  jurisdiction  under  section  7  to 
consult  on  activities  occurring  on  non- 
Federal  lands  when  the  activities  are  not 
federally  funded,  authorized,  or  carried 
out.  Because  there  is  no  known  Federal 
involvement  in  the  grazing  and 
recreational  activities  identified  by  the 
commenter,  no  costs  are  anticipated  to 
occur  as  a  result  of  critical  habitat 
designation. 

(26)  Comment:  One  commenter  stated 
that  because  unemployment  is  so  high 
on  Molokai,  restrictions  on  subsistence 
activities,  such  as  hunting  and  fishing, 
may  cause  a  much  greater  economic 
impact  than  is  suggested  in  the  DEA. 

Our  Response:  Chapter  VI,  Section 
4.d.  of  the  DEA  discussed  the  economic 
impact  critical  habitat  designation  may 
have  on  subsistence  activities.  The 
designation  of  critical  habitat  by  itself 
will  not  directly  impact  subsistence 
activities,  as  critical  habitat  designation 
does  not  require:  (1)  Creating  any 
reserve,  refuge,  or  wilderness  areas;  (2) 
fencing  for  any  reason;  (3)  removing 
ungulates;  or  (4)  closing  areas  to  hunters 
or  gatherers.  Instead,  it  requires  only 
that  if  the  State  or  a  private  landowner 
seeks  to  imdertake  an  activity  that  may 
affect  the  designated  area  using  Federal 
funding  or  with  a  Federal  permit,  the 
Federal  Action  agency  consult  with  the 
Service. 

However,  the  DEA  recognized  that 
there  is  some  risk  that  designation  of 
critical  habitat  could  have  an  indirect 
impact  on  subsistence  activities  if,  as  a 
result  of  a  futiue  lawsuit,  a  court 
mandated  actions  that  reduce  the  ability 
of  individuals  to  practice  subsistence 
activities  in  these  areas.  However,  the 
probability  of  a  lawsuit  being  filed,  the 
likelihood  of  its  success,  and  the  role  of 
critical  habitat  in  the  suit  are  unknown. 
In  addition,  the  DEA  recognized  the 
possibility  that  the  State  or  private 
landowners  could  adopt  a  policy  of 
restricting  access  into  areas  that  overlap 
critical  habitat  units  without  a  judicial 
mandate.  The  likelihood  of  voluntary 
landowner  restrictions  is  also  unknown. 
Based  on  professional  judgment, 
however,  the  probability  of  a  complete 
restriction  of  subsistence  activities 
within  critical  habitat  as  a  result  of 
lawsuits  or  voluntary  action  was 
deemed  unlikely. 


The  DEA  was  unable  to  quantify  this 
indirect  impact  because  of  (1)  The  lack 
of  information  on  the  amount  of  the 
subsistence  harvest;  (2)  the  lack  of 
information  on  the  proportion  of  the  ^ 
subsistence  harvest  derived  from  areas 
within  versus  outside  of  critical  habitat: 
and  (3)  the  lack  of  information  on  the 
cultural  significance  of  the  subsistence 
activities  conducted  within  critical 
habitat.  Thus,  the  DEA  concluded  that 
while  there  could  be  a  significant  loss 
associated  with  the  restriction  of 
subsistence  activities  within  the 
proposed  critical  habitat,  the  probability 
of  subsistence  activities  actually  being 
restricted  within  the  proposed  critical 
habitat  was  undetermined  but  generally 
imlikely. 

(27)  Comment:  One  commenter  notes 
that  a  Federal  nexus  exists  for  the 
nonpoint  source  water  discharge 
program.  This  commenter  was 
concerned  that  if  water  discharge  into 
critical  habitat  does  not  meet  water 
quality  standards,  a  permit  could  be 
denied.  The  commenter  suggested  that 
the  effect  on  agriculture  may  be 
devastating  since  some  runoff  frtjm 
agricultural  activities  is  imavoidable.    . 

Our  Response:  The  State  Department -^ 
of  Health  Polluted  Runoff  Control  *^ . 

Program  and  the  State  Office  of 
Planning,  Coastal  Zone  Management 
Program,  work  together  to  address 
nonpoint  source  pollution  through 
outreach  and  education  and  programs 
that  utilize  incentives.  Under  the 
Coastal  Zone  Act  Reauthorization 
Amendments,  Section  6217,  the  State  is 
required  to  meet  various  conditions  for 
approval  of  the  State's  Coastal  Nonpoint 
Pollution  Control  Program  by  the  U.S. 
Environmental  Protection  Agency.  To 
meet  these  conditions,  the  State 
Department  of  Health  is  developing 
administrative  rules  to  create  State-wide 
enforceable  policies  and  mechanisms  to 
address  nonpoint  source  pollution. 
These  draft  rules  are  currently  the 
subject  of  public  informational 
meetings.  Public  comments  and 
suggestions  received  during  these 
meetings  w4ll  be  considered  before  final 
rules  are  drafted  and  proposed  to  the 
Governor. 

At  the  present  time,  there  is  no  permit 
requirement  for  nonpoint  source 
pollution.  Moreover,  the  proposed  rules 
regarding  nonpoint  source  pollution 
make  no  reference  to  critical  habitat. 
The  proposed  rules  simply  provide  a 
general  prohibition  on  nonpoint  source 
pollution  and  allow  for  exemption  of 
violation  imder  certain  conditions  (for 
example,  if  best  management  practices 
are  utilized).  The  probability  that  these 
rules  will  be  adopted  without 
signific^t  changes  is  impossible  to 
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determine,  as  the  recent  elections 
resulted  in  an  administration  change 
and  the  new  Governor's  position  on  the 
issue  of  non-point  source  water 
pollution  is  not  yet  known.  Moreover,  at 
thi^  point,  critical  habitat  does  not 
appear  to  play  any  role  in  the  proposed 
rules.  Thus,  the  possible  economic 
impact,  if  any,  caused  by  the  interplay 
of  nonpoint  soiure  pollution 
requirements  and  the  designation  of 
critical  habitat  is  entirely  speculative 
and  unable  to  be  estimated. 

(28)  Comment:  One  comment  stated 
that  the  DEA  fails  to  consider  economic 
impacts  of  critical  habitat  that  result 
through  interaction  with  State  law, 
specifically  Hawaii's  Land  Use  Law. 
Critical  habitat  could  result  in 
downzoning  under  State  law.  HRS  Sec. 
205-2(e)  states  that  Conservation 
Districts  shall  include  areas  necessary 
for  conserving  endangered  species.  HRS 
Sec.l95D-5.1  states  that  the  DLNR  shall 
initiate  amendments  in  order  to  include 
the  habitat  of  rare  species.  Even  if  the 
DLNR  does  not  act,  the  State  Land  Use 
Commission  may  initiate  such  changes, 
or  they  may  be  forced  by  citizen  suits. 
Areas  for  endangered  species  may  be 
placed  in  the  Protective  Subzone  with 
the  most  severe  restrictions.  While 
existing  uses  can  be  grandfathered  in, 
downzoning  will  prevent  landowners 
from  being  able  to  shift  uses  in  the 
future,  reduce  market  value,  and  make 
the  land  unmortgageable.  Additionally, 
forced  redistricting  from  Agricultural  to 
Conservation  could  increase  real 
property  taxes  even  while  driving  down 
the  real  value  of  the  property. 

Our  Response:  Bom  the  DEA  and  this 
Addendum  attempt  to  quantify  the 
potential  impacts  from  downzoning.  As 
indicated  earlier  in  this  Addendum,  the 
Service  has  indicated  that  it  plans  to 
remove  most  of  the  land  in  the 
Agricultural  District  from  the  final 
critical  habitat  designation.  The 
intended  modification  would  result  in 
the  inclusion  of  about  2,608  acres  of 
Agricultural  lands  in  the  revised 
designation.  Limited  grazing  takes  place 
in  these  Agricultural  lands.  As 
discussed  in  section  5.c.  of  the 
Addendum,  assuming  Agricultural  land 
in  reserves  would  not  lose  value  and 
assuming  relatively  low  land  values  due 
to  the  remoteness  of  the  Agricultural 
lands  designated,  reduction  in  land 
values  due  to  redistricting  land  within 
the  intended  critical  habitat  designation 
from  Agricultural  to  Conservation 
District  could  approach  $715,000.  As 
discussed  in  section  5.c.  of  the 
Addendum,  redistricting  these  lands  to 
the  Conservation  District  is  not  likely  to 
interfere  with  the  use  of  the  land  or 
significantly  reduce  its  economic  value. 


The  remaining  privately  owned  land 
(715  acres)  is  considered  remote 
Agricultural  land.  Therefore,  utilizing 
the  value  from  the  lower  end  of  the 
range,  an  estimate  of  the  total  drop  in 
property  value  should  redistricitng  of  all 
privately  owned  Agricultvual  land  occur 
would  be  $715,000  (715  x  $1,000). 
Under  this  scenario,  even  if  a  landowner 
has  no  plans  to  sell  the  land,  the  loss  in 
land  value  could  reduce  potential 
mortgage  financing.  However,  the 
likelihood  of  redistricting  is  not 
reasonably  certain. 

(29)  Comment:  One  comment  stated 
that  the  DEA  fails  to  consider  economic 
impacts  of  listing  and  critical  habitat 
that  result  through  interaction  with 
State  law,  specifically  Hawaii's 
Endangered  Species  Act.  New  Mexico 
Cattlegrowers  Association  v.  U.S.  Fish 
and  Wildlife  Service  requires 
consideration  of  the  impact  of  listing  as 
well  as  the  impact  of  designating  an  area 
as  critical  habitat.  Instead,  the  analysis 
is  expressly  limited  to  the  impact  of 
Federal  agency  consultation  under  the 
jeopardy  standard.  However,  since 
Federal  listing  triggers  listing  imder 
State  law,  the  Service  must  consider  the 
impact  of  take  prohibitions  under  State 
law  (and  consequently  Federal  law 
which  prohibits  destruction  of  plants  in 
knowing  violation  of  State  law). 

Our  Response:  The  economic  analysis 
considers  the  economic  impacts  of 
section  7  consultations  related  to  critical 
habitat  even  if  they  are  attributable  co- 
extensively  to  the  listed  status  of  the 
species.  In  addition,  the  economic 
analysis  examines  any  indirect  costs  of 
critical  habitat  designation  such  as 
where  critical  habitat  triggers  the 
applicability  of  a  State  or  local  statute. 
However,  where  it  is  the  listing  of  a 
species  that  prompts  action  at  the  State 
or  local  level,  the  impacts  are  not 
attributable  to  critical  habitat 
designation  and  are  not  appropriately 
considered  in  the  economic  analysis  of 
critical  habitat  designation.  Take 
prohibitions  under  Hawaii  law  are 
purely  attributable  to  a  listing  decision 
and  do  not  co-extensively  occiu  because 
of  critical  habitat  designations.  There 
are  no  take  prohibitions  associated  with 
critical  habitat. 

(30)  Comment:  A  commenter  stated 
that  the  DEA  fails  to  consider  economic 
impacts  of  critical  habitat  that  result 
through  interaction  with  State  law, 
specifically  Hawaii's  Environmental 
Impact  Statement  Law.  HRS  Sec.  343-5 
applies  to  any  use  of  conservation  land, 
and  a  full  Environmental  Impact 
Statement  is  required  if  any  of  the 
significance  criteria  listed  in  HAR  Sec. 
11-200-12  apply.  One  of  these  criteria 
is  that  an  action  is  significant  if  it 


"substantially  affects  a  rare,  threatened 
or  endangered  species  or  its  habitat." 
This  will  result  in  costly  procedural 
requirements  and  delays.  However,  the 
DEA  does  not  acknowledge  that  any 
impact  on  endangered  species  habitat 
will  be  deemed  to  be  "significant." 
Multiple  commenters  also  stated  the 
following:  The  DEA  fails  to  evaluate  the 
practical  effect  that  critical  habitat 
designation  will  have  on  development. 
Special  Management  Area  permits 
administered  by  Maui  County,  as 
required  by  Hawaii's  Coastal  Zone 
Management  Act,  will  be  harder  to  get, 
will  result  in  delays,  will  cause  a 
decline  in  property  values,  and  may 
make  it  impossible  to  develop. 

Another  commenter  stated  that  the 
Service  has  taken  the  position  in  other 
States  that  it  has  a  right  to  intervene  in 
local  land-use  proceedings  if  they  affect 
endangered  species  on  private  property. 
The  commenter  provided  the  example 
of  the  Service's  petition  to  the  local 
zoning  board  in  Arizona  to  postpone 
approval  of  a  rezoning  petition  pending 
a  survey  to  determine  the  extent  to 
which  an  endangered  plant  was  present 
on  the  property,  even  though  no  Federal 
approval  was  being  sought.  The 
commenter  concluded  that  the  failure  of 
the  Service  to  address  these  activities  in 
the  DEA  is  a  fundamental  error  of  the 
analysis. 

Our  Response:  Adverse  impacts  on 
development,  including  delays  for 
additional  studies  and  agency  reviews, 
increased  costs  for  environmental 
studies,  increased  risk  of  project 
denials,  increased  risk  of  costly 
mitigation  measiu^s,  increased  risk  of 
litigation  over  approvals,  etc.,  are  not 
expected  since  there  are  no  known 
development  plans  within  the  areas 
proposed  for  designation,  as  modified. 
Furthermore,  the  following  factors  make 
futiu^  development  projects  in  areas 
designated' as  critical  habitat  highly 
luilikely:  (1)  As  modified, 
approximately  89  percent  of  critical 
habitat  is  in  the  Conservation  District 
where  development  is  already  limited; 
(2)  the  approximately  11  percent  of 
critical  habitat  in  the  Agricultural 
District  is  in  arid  areas  or  areas  lined 
with  gulches  or  steep  cliffs  that 
generally  support  limited,  if  any, 
grazing;  (3)  there  are  no  known  pl^s  for 
development  within  the  proposed 
critical  habitat  as  modified;  and  (4)  as 
modified,  most  of  the  land  being 
designated  as  critical  habitat  in  the 
Special  Management  Area  is  also  within 
the  Conservation  District,  where 
development  is  severely  limited.  In 
general,  the  Service  does  not  intervene 
in  local  land  use  decisions,  except  to 
provide  information  on  potential  effects 


to  threatened  or  endangered  species  or 
trust  resources,  when  asked  to  do  so. 
(31)  Comment:  A  commenter  stated 
that  the  DEA  fails  to  consider  economic 
impacts  of  critical  habitat  that  result 
through  interaction  with  State  law, 
specifically  the  State  Water  Code.  HRS 
Sec.  174C-2  states  that  "adequate 
provision  shall  be  made  for  protection 
of  fish  and  wildlife.  "  HRS  Sec.  174C-71 
instructs  the  Commission  of  Water 
Resource  Management  to  establish  an 
instieam  use  protection  program  to 
protect  fish  and  wildlife.  Since 
landowners  may  depend  on  water 
pumped  from  other  watersheds,  these 
effects  can  be  far-reaching.  It  is 
impossible  to  tell  from  the  descriptions 
in  the  proposal  whether  any  water 
diversions  will  have  to  be  reduced  as  a 
result  of  listing  and  critical  habitat 
designation.  The  Service  has  an 
obUgation  to  thoroughly  investigate  this 
issue  and  refrain  finm  designating 
critical  habitat  until  it  has  determined 
whether  its  actions  will  affect  water  use 
and  balance  this  against  any  benefit  to 
the  species.  Another  commenter  stated 
that  if  the  critical  habitat  proposal 
would  require  reducing  water 
diversions  from  any  stream,  the  Service 
should  investigate  whether  that  would 
take  anyone's  vested  water  rights. 

Our  Response:  No  costs  are  expected 
to  occur  from  such  impacts  to  water 
systems,  because  none  of  the  41  species 
are  stream-dependent  for  their  sxuvival 
and  therefore  would  not  cause  a 
reduction  in  water  diversion.  In 
addition,  water  infrastructure  is 
considered  a  manmade  feature  and 
therefore  its  operation  and  maintenance 
are  not  subject  to  the  critical  habitat 
provisions  of  section  7,  because  these 
features  and  structures  normally  do  not 
contain,  and  are  not  likely  to  develop, 
any  primary  constituent  elements. 

(32)  Comment:  One  commenter  stated 
that  the  DEA  fails  to  discuss  economic 
impacts  that  may  occur  if  opponents  of 
water  diversions  use  critical  habitat 
designations  to  delay  and  confuse  water 
use  decisions  on  the  grounds  that  any 
water  diversion  upstream  of  critical 
habitat  may  increase  an  endemgered 
plant's  risk  of  extinction.  Fiulhermore, 
the  burden  of  proof  that  diversions  wall 
not  cause  extinction  will  be  placed  on 
those  diverting  water.  Proof  will  be 
difficult  because  so  little  is  knoWn  about 
the  needs  of  these  species. 

Our  Response:  Chapter  VI,  Section 
3.g.(l)  of  the  DEA  states  that  it  is  highly 
unlikely  that  a  new  ditch  system  or 
major  expansion  to  an  existing  one 
(including  new  diversions)  would  be 
proposed  or  approved  in  the  proposed 
critical  habitat.  This  assessment  is  made 
due  to  the  existing  protections  provided 


by  the  baseline  environmental 
regulations,  cvuxent  environmental  and 
cultural  concerns,  current  economic  and 
financial  constraints,  probable  public 
opposition  to  stream  diversions,  and 
difficulties  in  obtaining  permits. 

(33)  Comment:  One  commenter  stated 
that  the  cost  of  potential  citizen  lawsuits 
preventing  certain  activities  or  requiring 
some  sort  of  management  in  critical 
habitat  was  not  discussed  in  the  DEA. 
Another  commenter  stated  that  critical 
habitat  designation  will  bring 
xmnecessary  and  costly  litigation.  One 
commenter  stated  that  the  proposed 
critical  habitat  could  entail  considerable 
cost  to  both  the  State  and  private 
landowners.  One  commenter  stated  that 
critical  habitat  designation  could 
indirectly  result  in  limitations  or  special 
management  requirements  (such  as 
fencing  or  control  of  invasive  species) 
being  estabUshed  on  private  lands.  The 
commenter  pointed  out  that  the  DEA 
estimates  that  the  Palila  court  decision 
may  be  interpreted  to  mandate  private 
conservation  and  therefore  the  proposed 
critical  habitat  designation  could  cost 
Molokai  landowners  $840,000  to 
$2,240,000  per  year,  or  $8.4  million  to 
$22.4  million  over  10  years.  However, 
Table  Vl-3  of  the  DEA  dismisses  these 
costs  as  minor  and  does  not  add  them 
to  the  total  cost  estimate.  The 
commenter  suggested  that  these  costs  be 
considered. 

Our  Response:  The  Act  does  not 
obligate  landowners  to  manage  their 
land  to  protect  critical  habitat,  nor 
would  landowners  and  managers  be 
obligated  under  the  Act  to  participate  in 
projects  to  recover  a  species  for  which 
critical  habitat  has  been  established. 
However,  Chapter  VI,  Section  4.c.  of  the 
DEA  does  discuss  the  potential  mandate 
for  conservation  management  pursuant 
to  litigation  and  the  resulting  costs  for 
the  proposed  designation  on  Molokai. 
Specifically,  adverse  impacts  on 
development,  including  delays  for 
additional  studies  and  agency  reviews, 
increased  costs  for  environmental 
studies,  increased  risk  of  project 
denials,  increased  risk  of  costly 
mitigation  measiu«s,  increased  risk  of 
litigation  over  approvals,  etc.,  are  not 
expected  since  there  are  no  known 
development  plans  within  the  proposed 
designation,  as  modified.  Fxirthermore, 
the  following  factors  make  future 
development  projects  in  the  designated 
critical  habitat  hi^ly  unUkely:  (1)  As 
modified,  approximately  89  percent  of 
the  proposed  critical  habitat  is  in  the 
Conservation  District  where 
development  is  already  limited;  (2)  the 
approximately  11  percent  of  the 
proposed  critical  habitat  in  the 
Agricultural  District  are  in  arid  areas  or 


areas  lined  with  gulches  or  steep  cliffs 
that  generally  host  only  limited,  if  any, 
grazing;  (3)  there  are  no  known  plans  for 
development  within  the  proposed 
critical  habitat  as  modified;  and  (4)  as 
modified,  most  of  the  land  being 
designated  as  critical  habitat  in  the 
Special  Management  Area  is  also  within 
the  Conservation  District.  While  it  is 
conceivable  that  there  may  initially  be 
an  increase  in  subsequent  lawsuits 
related  to  the  critical  habitat 
designation,  it  is  not  possible  to  predict 
their  niunber,  degree  of  complexity,  or 
any  other  associated  effect  due  to  scant 
historical  evidence  for  the  41  plant 
species. 

(34)  Comment:  Several  commenters 
stated  that  the  cost  of  potential  citizen 
suits  preventing  certain  activities  or 
requiring  some  sort  of  management  in 
critical  habitat  was  not  discussed  in  the 
DEA.  Litigation  regarding  land 
management  requirements  is  not  only 
foreseeable,  but  is  likely.  Critical  habitat 
designation  will  bring  imnecessary  and 
costly  litigation,  thus  creating  an 
economic  disaster  that  would  severely 
challenge  one  private  landowner's 
economic  viability.  Another  commenter 
also  stated  that  even  if  litigation  is 
unrealistic,  expectations  of  Utigation 
alone  can  lower  property  values. 

Our  Response:  As  discussed  in  the 
DEA  and  in  the  Addendum,  an 
undetermined  probability  exists  that  a 
Federal  or  State  court  could  mandate 
certain  indirect  impacts  as  a  result  of 
critical  habitat.  While  the  economic 
analysis  did  not  assess  the  legal  merits' 
of  the  arguments  for  or  against  the 
various  indirect  impacts,  the  DEA  and 
the  Addendum  present  the  worst-case 
scenario  of  the  costs  associated  with  the 
potential  outcomes  of  third-party 
lawsuits  whenever  possible.  For 
example,  for  the  sake  of  illustration,  the 
DEA  and  Addendum  assiune  a  worst- 
case  scenario  whereupon  moujitainous  . 
areas  (approximately  95  percent  of  the 
designated  area)  are  subject  to  required 
conservation  management.  While  the 
illustrative  cost  of  such  a  scenario  is 
estimated  to  be  $695,000  to  $1.85 
million  per  year,  the  probabiUty  of  such 
a  conservation  mandate  is  imclear  due 
to  the  inability  to  predict  whether  a  suit 
would  be  filed,  its  likelihood  of  success, 
or  the  extent  of  its  coverage  if 
successful.  The  Service  beUeves  the 
likelihood  of  the  worst  case  scenario 
occurring  is  extremely  low,  and  has  not 
occurred  in  areas  designated  as  critical 
habitat  in  Hawaii. 

(35)  Comment:  One  commenter  stated 
that  the  Service  did  not  adequately 
address  the  takings  of  private  property 
as  a  result  of  designating  critical  habitat 
for  the  Molokai  plant  species.  In 
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addition,  if  the  proposed  designation  of 
critical  habitat  precipitates  conversion 
of  agricultural  lands  to  conservation 
land  that  has  no  economically  beneficial 
use,  then  the  Federal  and  State 
governments  will  have  taken  private 
property.  Additionally,  the  landowner 
may  incur  the  cost  of  litigation  against 
the  government  to  make  it  pay  just 
compensation. 

Our  Response:  The  possible  costs 
associated  with  redistricting  land  were 
discussed  in  the  DEA  under  indirect 
costs.  Since  the  publication  of  the  DEA, 
we  have  removed  most  of  the  land  in 
the  Agricultural  District  from  the  final 
critical  habitat  designation.  As  noted 
above,  redistricting  the  remaining 
parcels  to  the  Conservation  t)istrict  is 
not  likely  to  significant  reduce  the  value 
of  the  land  because:  (1)  Any  areas  that 
have  been  historically  grazed  are  likely 
to  be  put  in  a  subzone  that  will  allow 
grazing  {i.e.,  not  the  Protective 
Subzone);  and  (2)  the  economic  use  of 
the  land  is  already  constrained  by 
topography,  remote  location,  and  other 
existing  restrictions. 

(36)  Comment:  One  commenter  stated 
that  precise  mapping  of  manmade 
objects  is  needed  and  that  the  estimate 
of  the  time  to  investigate  the 
implications  of  critical  habitat  is  too  low 
given  the  size  of  the  proposed 
designated  areas,  the  vagueness  of  the 
regulations  concerning  these  unmapped 
holes,  and  the  real  costs  of  obtaining  all 
necessary  approvals  for  a  development 
project  in  Hawaii.  Another  commenter 
questioned  whether  the  indirect  cost  of 
investigating  the  implications  of  critical 
habitat  should  be  considered  a  "simk" 
cost  of  the  critical  habitat  designation 
process  rather  than  a  potential  future 
cost  of  a  final  designation. 

Our  Response:  To  address  these 
concerns,  the  Addendum  revisited  the 
hour  estimates  presented  in  the  DEA. 
Chapter  VI,  Section  4.f  of  the  DEA 
indicated  that  the  landowner  may  want 
to  learn  how  the  designation  may  affect: 
(1)  The  use  of  his  land  (either  through 
restrictions  or  new  obligations);  and  (2) 
the  value  of  his  land.  Since  the 
commenters  did  not  provide  an  estimate 
of  time  or  cost  incurred  in  order  to 
investigate  implications  of  critical 
habitat,  the  Addendum  conservatively 
doubled  the  estimate  of  hours  spent  by 
the  landowner  and/or  his  attorneys  or 
professional  staff  on  investigating  the 
issues.  Using  these  new  assumptions, 
the  analysis  estimated  that  total  section 
7  costs  range  from  $73,500  to  $218,500. 
all  of  which  are  attributable  to  critical 
habitat. 

While  some  landowners  may  expend 
time  and  money  to  investigate  the 
impHcations  of  critical  habitat  on  their 


land  during  the  designation  process, 
many  landowners  may  not  do  so  until 
after  final  designation  is  complete. 
Thus,  the  DEA  and  the  Addendum 
treated  these  costs  as  a  cost  attributable 
to  the  final  designation  and 
hondesignation. 

(37)  Comment:  One  conunenter  stated 
that  the  DEA  lacks  a  thorough  benefits 
analysis.  The  conunenter  maintained 
that  the  DEA  does  not  include  the 
benefits  of  watershed  protection  and 
improvement,  protection  of  other  stream 
and  riparian  biota,  and  the  value  of  the 
designated  plant  species  as  an  indicator 
of  ecological  health.  Other  multiple 
commenters  stated  that  the  DEA  ignored 
the  benefit  of  keeping  other  native 
species  off  the  endangered  species  list, 
of  maintaining  water  quality  and 
quantity,  of  promoting  ground  water 
recharge,  and  of  preventing  siltation  of 
the  marine  environment,  thus  protecting 
coral  reefs.  Another  commenter  noted 
that  additional  benefits  of  critical 
habitat  include  combating  global 
warming,  providing  recreational 
opportunities,  attracting  ecotourism, 
and  preserving  Hawaii's  natiual 
heritage.  The  commenter  also  noted  that 
the  Service  must  use  the  tools  available, 
such  as  the  University  of  Hawaii  (UH) 
Secretariat  for  Conservation  Biology 
study  that  estimated  the  value  of 
ecosystem  services,  to  determine  the 
benefits  of  critical  habitat.  Another 
commenter  stated  that  the  DEA 
overestimates  economic  benefits  and 
many  of  the  alleged  benefits  are  entirely 
speculative,  unquantifiable  or  lack  any 
commercial  value. 

Our  Response:  There  is  little 
disagreement  in  the  published  economic 
literature  that  real  social  welfare 
benefits  can  result  from  the 
conservation  and  recovery  of 
endangered  and  threatened  species 
(Bishop  1978,  1980;  Brookshire  and 
Eubanks  1983;  Boyle  and  Bishop  1986; 
Hageman  1985;  Samples  et  al.  1986; 
StoU  and  Johnson  1984).  Such  benefits 
have  also  been  ascribed  to  preservation 
of  open  space  and  biodiversity  (see 
examples  in  Pearce  and  Moran  (1994) 
and  Fausold  and  Lilieholm  (1999)),  both 
of  which  are  associated  with  species 
conservation. 

Chapter  VI,  Section  6.c.  of  the  DEA 
and  Section  6  of  the  Addendum  discuss 
the  potential  benefits  addressed  in  the 
above  comments.  However,  the  DEA 
and  Addendum  also  indicate  that  these 
benefits  are  not  quantified  due  to  lack 
of  information  available  on:  (1) 
Quantified  data  on  the  value  of  the  41 
species;  and  (2)  quantified  data  on  the 
change  in  the  quality  of  the  ecosystem 
and  the  species  as  a  result  of  the 
designation  (for  example,  how  many 


fewer  ungulates  will  roam  into  the 
critical  habitat,  how  many  fewer 
invasive  plants  will  be  introduced  as  a 
result,  and  therefore  how  many  more 
individuals  of  the  41  species  will  be 
present  in  the  area). 

Although  the  UH  study  does  value 
ecosystem  services,  it  has  limited 
applicabihty  for  valuing  the  benefits  of 
,  the  proposed  critical  habitat  designation 
for  the  41  species  for  a  number  of 
reasons.  First,  the  UH  study  had  a 
different  purpose,  which  was  to 
estimate  the  total  value  of 
environmental  benefits  provided  by  the 
entire  Koolau  Mountains  on  the  island 
of  Oahu  versus  the  value  of  the  more 
limited  benefits  provided  by  the 
proposed  critical  habitat  for  the  41 
species  on  the  island  of  Molokai. 
Consistent  with  its  purpose,  the  UH 
study  provides  no  estimates  of  the 
changes  in  environmental  conditions 
resulting  from  changes  in  land  and 
stream  management  due  to  critical 
habitat  designation. 

Furthermore,  many  of  the 
assumptions  and  much  of  the  analysis 
in  the  UH  study  are  not  transferable  to 
the  economic  analysis  of  critical  habitat 
for  the  41  species.  For  example,  the 
value  of  water  recharge  in  the  UH  study 
reflects  projected  water  supply  and 
demand  conditions  on  Oahu,  an  island 
which  is  more  than  twice  the  size  of 
Molokai  but  has  a  population  more  than 
115  times  that  of  Molokai.  Also,  the  UH 
benefit  analysis  of  reducing  soil  runoff 
is  unique  to  three  valleys  that  drain 
through  partially  channelized  streams  in 
urban  areas  into  the  maiunade  Ala  Wai 
Canal.  Since  this  canal  was  designed 
with  inadequate  flushing  from  stream  or 
ocean  currents,  it  functions  as  an 
unintended  settling  basin  and  so  must 
be  dredged  periodically.  In  addition,  the 
recreational  and  ecotourism  values 
provided  in  the  UH  study  apply  to  areas 
that  are  accessible  to  most  hikers,  which 
is  not  the  case  with  most  of  the  critical 
habitat  for  the  41  species.  Most  of  the 
Molokai  critical  habitat  units  are  in 
mountainous  areas  with  steep  slopes 
and  difficult  access  or  on  coastal  cliffs. 
Perhaps  more  importantiy,  a  critical 
habitat  designation  provides  no 
guarantee  of  public  use  of  or  access  to 
the  property.  It  therefore  is  not  clear  to 
what  extent  a  study  which  derived 
values  from  expectations  of  public  use 
would  be  applicable  to  critical  habitat 
designations. 

(38)  Comment:  One  commenter  stated 
that  although  agricultural  production 
areas  are  excluded  from  the  proposed 
critical  habitat  units,  agricultiu'al 
resources  appear  to  be  included, 
particularly  the  soiuce  for  the  Molokai 
Irrigation  System  in  Waikolu  Valley. 


The  commenter  requested  assurance 
that  long  tenn  improvements  to  the 
irrigation  system  will  not  be  precluded 
by  critical  habitat  designation. 

Our  Response:  Chapter  VI.  Section 
3.g.  of  the  DEA  and  Section  4.g.  of  the 
Addendum  address  impacts  of  the 
proposed  critical  habitat  designation  on 
the  Molokai  Irrigation  System.  The 
economic  analysis  indicates  that  the 
lack  of  any  current  plant  for  new 
improvements,  coupled  v«th  the 
difficulty  of  obtaining  funding, 
completing  impact  studies,  and  securing 
permits  were  new  improvements  to  be 
envisioned,  makes  it  extremely  unlikely 
that  any  new  water  improvements  will 
be  proposed  or  approved  within  the 
next  10  years.  In  addition,  this  final 
rule,  existing  man-made  featiu^s  and 
structures  within  the  critical  habitat 
units,  including  but  not  limited  to 
aqueducts  and  other  water  system 
features  such  as  diversions,  Hiunes, 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  timnels.  water  tanks, 
gaging  stations,  intakes,  and  wells  do 
not  contain  the  primary  constituent 
elements  essential  for  ihe  conservation 
of  each  species  and,  therefore,  are  not 
included  in  the  critical  habitat 
designations. 

Even  if  new  projects  were  proposed, 
a  number  of  circumstances  must  occur 
before  there  would  be  any  direct  impact 
of  section  7  on  water  improvement 
proposals.  Chapter  HI  of  the  DEA  noted 
that  section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  us  to 
ensiue  that  activities  they  fund, 
authorize,  permit,  or  carry  out  do  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat.  Further, 
the  DEA  noted  that  we  do  not  have 
jurisdiction  under  section  7  to  consult 
on  activities  occiuring  on  non-Federal 
lands  when  the  activities  are  not 
federally  funded,  authorized,  or  carried 
out.  Thus,  because  the  Molokai 
Irrigation  System  is  not  located  on 
Federal  land,  critical  habitat  designation 
will  have  no  direct  impact  on  any  long- 
term  improvements  constructed  by  the 
State  unless  the  improvements  involve 
Federal  funding  or  require  Federal 
permits.  In  addition,  even  if  Federal 
funding  or  permitting  is  identified  and 
a  consultation  is  initiated,  no  direct 
impacts  vvill  result  imless  the  Service 
(1)  finds  that  the  activity  may  jeopardize 
the  continued  existence  of  a  listed 
species  and/or  destroy  or  adversely 
modify  the  critical  habitat;  and  (2)  can 
identify  reasonable  and  prudent 
alternatives  that  will  keep  the  action 
below  the  thresholds  of  jeopardy  and/or 
adverse  modification. 

Thus,  long-term  improvements  to  the 
Molokai  Irrigation  System  will  not  be 


precluded  by  critical  habitat 
designation,  but  imder  a  worst-case 
scenario,  long-term  improvements  to  the 
Molokai  Irrigation  System  may  involve 
the  development  of  reasonable  and 
prudent  alternatives  to  prevent  adverse 
modification  of  the  critical  habitat. 

(39)  Comment:  One  commenter  stated 
that  the  designation  of  critical  habitat  in 
imoccupied  areas  may  effectively 
extinguish  the  potential  for  intensive  or 
extensive  agricultiual  use  or  irrigation 
water  resoiuce  development. 

Our  Response:  As  noted  above, 
Chapter  III  of  the  DEA  noted  that  section 
7(a)(2)  of  the  Act  requires  Federal 
agencies  to  consult  with  the  Service  to 
ensure  that  activities  they  fund, 
authorize,  permit,  or  carry  out  do  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat.  Further, 
the  DEA  noted  that  the  Service  does  not 
have  jurisdiction  under  section  7  to 
consult  on  activities  occiuring  on  non- 
Federal  lands  when  the  activities  are  not 
federally  funded,  authorized,  or  carried 
out. 

As  a  result,  future  intensive  or 
extensive  agricultural  use  or  irrigation 
water  resource  development  in 
imoccupied  areas  of  designated  critical 
habitat  will  not  be  subject  to  section  7 
consultation  unless  it  involves  Federal 
funding  or  requires  Fedieral  permits. 

The  involvement  of  Federal  funding 
and/or  Federal  permits  will  not 
extinguish  the  potential  for  intensive  or 
extensive  agricultural  use  or  irrigation 
water  resource  development.  Instead, 
the  Federal  agency  with  the  nexus  to  the 
activity  initiates  consultation  with  the 
Service.  The  consultation  between  the 
Federal  Action  agency  and  the  Service 
may  involve  informal  consultation, 
formal  consultation  in  the  case  of 
adverse  impacts,  or  both.  If  during 
informal  consultation  the  Federal 
Action  agency  determines  that  its  action 
(as  originally  proposed  or  revised  and 
taking  into  accoimt  direct  and  indirect 
effects)  "is  not  likely  to  adversely 
affect"  listed  species  or  critical  habitat 
(e.g.,  the  effects  are  beneficial, 
insignificant  or  discoimtable),  and  the 
Service  agrees  with  that  determination, 
then  the  Service  provides  conciurence 
in  writing,  and  no  further  consultation 
is  required. 

ff,  however,  the  proposed  action,  as 
revised  during  informal  considtation,  is 
still  likely  to  adversely  affect  listed 
species  or  critical  habitat,  the  Action 
agency  must  request  in  writing 
initiation  of  formal  consultation  with 
the  Service,  ff  the  Service  finds,  in  its 
biological  opinion,  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species, 
or  destroy  or  adversely  modify  the 


critical  habitat,  even  though  the  action 
may  adversely  affect  listed  species  or 
critical  habitat,  then  the  action  likely 
can  be  carried  out  without  violating 
section  7(a)(2)  of  the  Act. 

On  the  other  hand,  if  the  Service  finds 
that  a  proposed  action  is  Ukely  to 
jeopardize  the  continued  existence  of  a 
listed  species  and/or  destroy  or 
adversely  modify  the  critical  habitat, 
then  the  Service  provides  the  Action 
agency  with  reasonable  and  prudent 
alternatives  that  will  keep  the  action 
below  the  thresholds  of  jeopardy  and/or 
adverse  modification,  if  any  can  be 
identified.  The  Service  works  with 
Action  agencies  and  Appficants  in 
developing  reasonable  and  prudent 
alternatives.  A  reasonable  and  prudent 
alternative  is  one  that:  (1)  Can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action; 
(2)  can  be  implementcKi  consistent  with 
the  scope  of  the  Action  agency's  legal 
authority  and  jurisdiction;  and  (3)  is 
economically  and  technologically 
feasible.  The  Service  will,  in  most  cases, 
defer  to  the  Action  agency's  expertise 
and  judgment  as  to  the  feasibility  of  an 
alternative.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  a  project.  Costs  associated 
with  implementing  reasonable  and 
prudent  alternatives  vary  accordingly. 

In  summary,  the  potential  for 
intensive  or  extensive  agricultitfal  use 
or  irrigation  water  resource 
development  will  not  be  extinguished  as 
a  direct  result  of  critical  habitat 
designation.  Rather,  and  only  if  Federal 
funding  or  Federal  permits  are  involved, 
the  Federal  Action  agency  will  consult 
with  the  Service  to  determine  if  the 
activity  "is  likely  to  adversely  affect" 
the  critical  habitat.  In  the  worst  case,  the 
proposed  agricultural  use  or  irrigation 
water  development  may  involve  the 
development  of  reasonable  and  prudent 
alternatives  to  prevent  adverse 
modification  of  the  critical  habitat. 

Chapter  VI,  Section  4.e.  of  the  DEA 
and  Section  5.c.  of  the  Addendum 
discuss  the  indirect  impacts  resiilting 
from  the  redistricting  of  private  land  in 
the  Agricultural  District  into  the 
Conservation  District.  The  DEA  noted 
that  under  a  worst-case  scenario,  areas 
designated  as  critical  habitat  could  be 
placed  in  the  Protective  Subzone  with 
the  most  severe  restrictions,  which 
could  prevent  a  new  agricultural  use  <w 
interfere  with  irrigation  water 
development.  As  indicated  in  the 
Addendum,  the  likelihood  of  mandated 
redistricting  is  luidetermined,  but  is 
expected  to  be  small.  The  assessment  of 
the  probabibties  of  certain  indirect 
impacts  in  the  DEA  is  based  on  State 
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and  local  laws  and  regulations; 
discussions  with  State  and  local 
officials,  landowners,  and  lawyers;  and 
professional  judgment.  As  discussed  in 
the  Addendum,  the  total  drop  in 
property  value  should  redistricting  of  all 
privately  owned  Agricultural  land  occur 
is  estimated  at  $715,000. 

Summary  of  Changes  From  the  Revised 
Proposed  Rule 

Based  on  a  review  of  public 
conunents  received  on  the  proposed 
determinations  of  critical  habitat,  we 
have  reevaluated  our  proposed 
designations  and  included  several 
changes  to  the  final  designations  of 
critical  habitat.  These  changes  include 
the  following: 

(1)  We  published  88  single  species 
critical  habitat  units  for  41  plant  species 
on  Molokai. 

(2)  The  scientific  names  were  changed 
for  the  following  associated  species 
found  in  the  "Supplementary 
Information:  Discussion  of  the  Plant 
Taxa"  section:  Chenopodium  oahuensis 
changed  to  Chenopodium  oahuense  in 
the  discussions  of  Schiedea  sarmentosa; 
Cocculus  trilobus  changed  to  Cocculus 
orbiculatus  in  the  discussion  of 
Brighamia  rockii;  Elephantopus 
spicatus  changed  to 
Pseudoelephantopus  spicatus  in  the 
discussion  of  Peucedanum 
sandwicense;  Jacquemontia 
sandwicensis  changed  to  Jacquemontia 
ovalifolia  ssp.  sandwicensis  in  the 
discussion  of  Sesbania  tomentosa; 
Lipochaeta  integrifolia  changed  to 
Melanthera  integrifolia  in  the  discussion 
of  Centaurium  sebaeoides,  Peucedanum 
sandwicense,  Sesbania  tomentosa,  and 
Tetramolopium  rockii;  Mariscus 
phleoides  changed  to  Cyperus  phleoides 
in  the  discussions  of  Brighamia  rockii 
and  Centaurium  sebaeoides; 
Phymatosorus  scolopendria  changed  to 
Phymatosorus  grossus  in  the 
discussions  of  Brighamia  rockii; 
Pluchea  symphytifolia  changed  to 
Pluchea  camlinensis  in  the  discussions 
of  Brighamia  rockii;  Psychotria 
hexandra  changed  to  Psychotria  spp.  in 
the  discussions  of  Adenophorus  periens; 
Styphelia  tameiameiae  changed  to 
Leptecophylla  tameiameiae  in  the 
discussions  of  Adenophorus  periens, 
Bidens  wiebkei,  Canavalia 
molokaiensis,  Diellia  etecta, 
Isodendrion  pyrifolium,  Nemudia 
sericea,  Platanthera  holochila. 


Pritchardia  munroi,  Schiedea  lydgatei, 
Schiedea  sarmentosa,  Silene  alexandri, 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense;  Tetramolopium  cassia 
changed  to  Tetramolopium  spp.  in  the 
discussion  of  Brighamia  rockii;  and 
Viola  robusta  changed  to  Viola 
chamissoniana  ssp.  robusta  in  the 
discussion  oi  Adenophorus  periens. 

(3)  In  order  to  avoid  confusion 
regarding  the  number  of  location 
occurrences  for  each  species  (that  do  not 
necessarily  represent  viable 
populations)  and  the  niunber  of 
recovery  populations  [e.g.,  8  to  10  with 
100,  300,  or  500  reproducing 
individuals)  we  changed  the  word 
"population"  to  "occurrence"  and 
updated  the  number  of  occurrences  for 
the  following  species  foimd  in  the 
SUPPLEMENTARY  INFORMATION:  Discussion 
of  the  Plant  Taxa  section  and  "Table 
2. — Summary  of  existing  occurrences  on 
Molokai,  and  landownership  for  51 
species  reported  ft-om  Molokai": 
Alectryon  macrococcus,  changed  b'om 
three  populations  to  six  occurrences; 
Bidens  wiebkei,  changed  from  three 
populations  to  five  occurrences; 
Brighamia  rockii,  changed  from  four 
populations  to  five  occiuxences; 
Canavalia  molokaiensis,  changed  from 
five  populations  to  severf  occurrences; 
Centaurium  sebaeoides,  changed  from 
five  populations  to  two  occurrences; 
Clermontia  oblongifolia  ssp.  brevipes, 
changed  from  three  populations  to  five 
occurrences;  Cyanea  mannii,  changed 
from  three  populations  to  eight 
occurrences;  Cyanea  procera,  changed 
from  two  populations  to  five 
occurrences;  Diellia  erecta,  changed 
fr6m  three  populations  to  four 
occurrences;  Hibiscus  amottianus  ssp. 
immaculatus,  changed  frttm  two 
populations  to  three  occurrences; 
Lysimachia  maxima,  changed  frtim  two 
populations  to  one  occurrence; 
Peucedanum  sandwicense,  changed 
from  four  populations  to  five 
occurrences;  Schiedea  sarmentosa, 
changed  from  two  populations  to  five 
occurrences;  Sesbania  tomentosa, 
changed  from  six  populations  to  nine 
occurrences;  Tetramolopium  rockii, 
changed  from  three  populations  to  four 
occiurences;  and  Zanthoxylum 
hawaiiense,  changed  from  two 
populations  to  four  occiurences. 


(4)  We  updated  the  number  of 
individuals  for  the  following 'species 
found  in  the  SUPPLEMENTARY 
INFORMATION:  Discussion  of  the  Plant 
Taxa  section:  Schiedea  lydgatei  and 
Schiedea  sarmentosa  changed  to  greater 
than  1,000;  Stenogyne  bifida  changed  to 
less  than  13;  Cyanea  grimesiana  ssp. 
grimesiana  changed  to  less  than  7; 
Hesperomannia  arborescens  and 
Melicope  mucronulata  changed  to  3; 
and  Sesbania  tomentosa  changed  to 
over  2,000. 

(5)  We  revised  the  list  of  excluded, 
manmade  features  in  the  Criteria  Used 
to  Identify  Critical  Habitat  and  section 
1 7.99  to  include  additional  featiues 
based  on  information  received  during 
the  public  comment  periods. 

(6)  We  made  revisions  to  the  imit 
boundaries  based  on  information 
supplied  by  commenters,  as  well  as 
information  gained  from  field  visits  to 
some  of  the  sites,  that  indicated  that  the 
primary  constituent  elements  were  not 
present  in  certain  portions  of  the 
proposed  unit,  that  certain  changes  in 
land  use  had  occurred  on  lands  within 
the  proposed  critical  habitat  that  woiUd 
preclude  those  areas  from  supporting 
the  primary  constituent  elements,  or 
that  the  areas  were  not  essential  to  the 
conservation  of  the  species  in  question. 

(7)  As  discussed  in  detail  in  the 
"Analysis  of  Impacts  Under  Section 
4(b)(2),"  we  have  determined  that  the 
benefits  of  excluding  TNCH's  Molokai 
preserves  as  critical  habitat  outweigh 
the  benefits  of  including  them  as  critical 
habitat  for  Bidens  wiebkei,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Cyanea  mannii,  Cyanea  procera, 
Hedyotis  mannii,  Labordia  triflora, 
Lysimachia  maxima,  Mariscus  fauriei, 
Melicope  mucronulata,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Platanthera 
holochila,  Schiedea  sarmentosa,  Silene 
alexandhi,  Stenogyne  bifida, 
Tetramolopium  rockii,  and  Vigna  o- 
wahuense. 

(8)  In  accordance  with  the  revisions 
described  in  (5),  we  revised  sections 
17.12  Endangered  and  threatened 
plants  and  17.99  §  17.99  Critical  habitat; 
plants  on  the  islands  of  Kauai,  Niihau, 
and  Molokai,  HI,  as  appropriate. 

A  brief  summary  of  the  modifications 
made  to  each  unit  is  given  below  [see 
also  Figure  1). 
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Figure  1 

Summary  of  Changes  from  Proposed  Rule  to  Final  Rule 


Final  Molokai  Critical  Habitat  Unit 
j       I  Proposed  Molokai  Critical  Habitat  Unit 

/\/  Major  Roads 
/\/ Coastline 

.    Elevation  (1,000-fl  contours) 


BILUNG  CODE  4310-5S-C 

Molokai  Al 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Centaurium 
sebaeoides,  Marsilea  vilhsa,  and 
Tetramolopium  rockii.  We  excluded  the 
proposed  critical  habitat  for  Centaurium 
sebaeoides,  a  multi-island  species.  This 
area  is  not  essential  for  the  conservation 
of  Centaurium  sebaeoides  because  it 
lacks  one  or  more  of  the  primary 
constituent  elements,  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of 
Centaurium  sebaeoides,  and  is  not 
currently  managed  for  conservation  of 
this  species.  In  addition,  there  are  at 
least  10  other  locations  that  have  been 
identified  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  its 
historical  range  on  Molokai  and  other 
islands.  Habitat  also  exists  on  Molokai 
for  Centaurium  sebaeoides  within 
Moomomi  Preserve.  The  ared  designated 
as  critical  habitat  for  Tetramolopium 
rockii  provides  habitat  within  its 
historical  range  for  one  population. 


This  modification  resulted  in  the 
reduction  from  472  ha  (1,167  ac)  to  68 
ha  (167  ac).  This  unit  was  renamed 
Molokai,  l—Tetramoiopium  rockii— a. 

In  the  April  5,  2002,  revised  proposal, 
we  stated  that  there  was  critical  habitat 
for  Marsilea  villosa  within  Molokai  Al. 
Upon  further  inspection,  we  discovered 
that  the  actual  areas  that  contain  the 
suitable  habitat  for  this  species  were 
inadvertently  left  out  of  the  proposed 
unit  Molokai  Al.  We  are  unable  at  this 
time  to  publish  proposed  critical  habitat 
for  Marsilea  villosa  in  this  final  rule. 
Critical  habitat  is  proposed  for  this 
species  on  the  island  of  Oahu.  We  plan 
to  publish  a  proposed  rule  to  designate  - 
critical  habitat  for  Marsilea  villosa  on 
Molokai  subsequent  to  publication  of 
this  final  rule  for  41  plants  on  Molokai. 

Molokai  A2 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Centaurium 
sebaeoides,  Sesbarua  tomentosa,  and 
Tetramolopium  rockii.  This  area  is  not 
essential  for  the  conservation  of 
Centaurium  sebaeoides  because  it  lacks 
one  or  more  of  the  primary  constituent 
elements,  has  a  lower  proportion  of 


associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  Centaurium  sebaeoides, 
and  is  not  currently  managed  for 
conservation  of  this  species.  In  addition, 
there  are  at  least  10  other  locations  that 
have  been  identified  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  the  historicsd  range  on 
Molokai  and  other  islands.  Habitat  also 
exists  on  Molokai  for  Centaurium 
sebaeoides  within  Moomomi  Preserve. 
The  areas  designated  as  critical  habitat 
for  Tetramolopium  rockii  and  Sesbania 
tomentosa  provides  habitat  writhin  their 
historical  range  for  one  population  of 
each  species. 

This  modification  resulted  in  the 
reduction  from  1,532  ha  (3,786  ac)  to  • 
131  ha  (325  ac).  This  unit  was  renamed 
Molokai  2 — Sesbania  tomentosa — a  and 
Molokai  2— Tetramolopium  rockii— b. 

Molokai  Bl 

This  unit  was  proposed  as  critical  '* 
habitat  for  18  species:  Adenophorus     - 
periens,  Brighanua  rockii.  Centaurium 
sebaeoides,  Clermontia  oblongifolia  ssp. 
brevipes,  Cyanea  dunbarii,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
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procera,  Hedyotis  mannii.  Hibiscus 
amottianus  ssp.  immaculatus, 
Ischaemum  byrone,  Lysimachia 
maxima,  Peucedanum  sandwicense. 
Phyllostegia  mannii,  Plantago  princeps, 
Platanthera  holochila,  Schiedea 
nuttallii,  Stenogyne  bifida,  and 
Tetramolopium  rockii.  ModiBcations 
were  made  to  this  unit  to  exclude  areas 
not  essential  to  the  conservation  of 
Centaurium  sebaeoides,  Cyanea 
grimesiana  ssp,  grimesiana,  and 
Peucedanixm  sandwicense,  all  multi- 
island  species.  Areas  proposed  for  these 
three  species  were  excluded  because  we 
have  proposed  adequate  habitat 
elsewhere  on  Molokai  and  on  other 
islands  within  their  historical  ranges. 

We  excluded  the  proposed  critical 
habitat  for  Hedyotis  mannii,  Ischaemum 
byrone,  Plantago  princeps,  and 
Platanthera  holochila,  all  multi-island 
species.  This  area  is  not  essential  to  the 
conservation  of  these  four  species 
because  it  lacks  one  or  more  of  the 
primary  constituent  elements,  has  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  conservation  of  these 
four  species,  and  is  not  currently 
managed  for  the  conservation  of  these 
species.  In  addition,  there  are  at  least 
eight  other  locations  that  have  been 
identified  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  their 
historical  ranges  on  other  islands.  There 
is  habitat  designated  elsewhere  on 
Molokai  for  Ischaemum  byrone  and 
Plantago  princeps.  Habitat  exists  on 
Molokai  for  Hedyotis  mannii  and 
Platanthera  holochila  within  Pelekunu 
Preserve. 

We  excluded  the  proposed  critical 
habitat  for  Stenogyne  bifida,  an  island- 
endemic  species.  This  area  is  not 
essential  for  the  conservation  of 
Stenogyne  bifida  because  it  lacks  one  or 
more  of  the  primary  constituent 
elements,  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  Stenogyne  bifida,  and  is 
not  currently  managed  for  conservation 
of  this  species.  In  addition,  there  are  at 
least  10  other  locations  that  have  been 
identified  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  its 
historical  range  on  Molokai.  In  addition, 
habitat  for  Stenogyne  bifida  exists 
within  Kamakou  and  Pelekunu 
Preserves. 

The  area  designated  as  critical  habitat 
for  the  following  island-endemic  species 
provides  habitat  within  their  historical 
ranges  for  one  population  each  of 
Hibiscus  amottianus  ssp.  immaculatus 
and  Tetramolopium  rockii,  two 
populations  of  Clermontia  oblongifolia 
ssp.  brevipes,  three  populations  of 


Cyanea  procera,  six  populations  of 
Lysimachia  maxima,  and  seven 
populations  of  Cyanea  dunbarii. 

The  area  designated  as  critical  habitat 
for  the  following  multi-island  species 
provides  habitat  within  their  historical 
ranges  for  one  population  each  of 
Adenophorus  periens,  Brighamia  rockii, 
Centaurium  sebaeoides,  Peucedanum 
sandwicense,  and  Schiedea  nuttallii, 
and  two  populations  of  Phyllostegia 
mannii. 

These  modifications  resulted  in  the 
reduction  from  2,179  ha  (5,384  ac)  to 
909  ha  (2,246  ac).  This  unit  was 
renamed  Molokai  3 — Centaurium 
sebaeoides — a,  Molokai  3 — 
Tetramolopium  rockii — c,  Molokai  4 — 
Brighamia  rockii — a,  Molokai  4 — 
Hibiscus  amottianus  ssp. 
immaculatus — a,  Molokai  6 — 
Adenophorus  periens — a,  Molokai  6 — 
Brighamia  rockii — c,  Molokai  6 — 
Clermontia  oblongifolia  ssp.  brevipes — 
a,  Molokai  6 — Cyanea  dunbarii — a, 
Molokai  6 — Cyanea  procera — a,  Molokai 
6 — Hibiscus  amottianus  ssp. 
immaculatus — b,  Molokai  6 — 
Lysimachia  maxima — a,  Molokai  6 — 
Lysimachia  maxima — b,  Molokai  6 — 
Peucedanum  sandwicense — b,  Molokai 
6 — Phyllostegia  mannii — a,  and  Molokai 
6 — Schiedea  nuttallii — a. 

Molokai  82 

This  unit  was  proposed  as  critical 
habitat  for  four  species:  Brighamia 
rockii,  Ischaemum  byrone,  Peucedanum 
sandwicense,  and  Tetramolopium 
rockii.  We  excluded  the  proposed 
critical  habitat  for  Ischaemum  byrone,  a 
multi-islcmd  species.  This  area  is  not 
essential  for  the  conservation  of 
Ischaemum  byrone  because  it  lacks  one 
or  more  of  the  primary  constituent 
elements,  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  Ischaemum  byrone,  and 
is  not  ourently  managed  for 
conservation  of  this  species.  There  are 
also  at  least  10  other  locations  that  have 
been  identified  to  meet  the  recovery 
goal  of  8  to  10  populations  throughout 
its  historical  range  on  Molokai  and  other 
islands.  The  area  designated  as  critical 
habitat  for  the  island-endemic  species 
Tetramolopium  rockii  provides  habitat 
within  its  historical  range  for  one 
population.  The  area  designated  as 
critical  habitat  for  the  multi-i«land 
species  Brighamia  rockii  and 
Peucedanum  sandwicense  provides 
habitat  within  their  historical  ranges  for 
one  population  of  each  species. 

This  modification  resulted  in  a 
reduction  from  20  ha  (50  ac)  to  4  ha  (10 
ac).  This  unit  was  renamed  Molokai  5 — 
Brighamia  rockii — b,  Molokai  5 — 


Peucedanum  sandwicense — a,  and 
Molokai  5 — Tetramolopium  rockii — d. 

Molokai  C 

This  unit  was  proposed  as  critical 
habitat  for  14  species:  Adenophorus 
periens,  Brighamia  rockii,  Centaurium 
sebaeoides,  Clermontia  oblongifolia  ssp. 
brevipes,  Cyanea  grimesiana  ssp. 
grimesiana.  Diplazium  molokaiense, 
Hesperomannia  arborescens.  Hibiscus 
amottianus  ssp.  immaculatus, 
Ischaemum  byrone,  Lysimachia 
maxima,  Melicope  reflexa,  Peucedanum 
sandwicense,  Phyllostegia  mannii,  and 
Pteris  lidgatei.  Modifications  were  made 
to  this  unit  to  exclude  areas  not 
essential  to  the  conservation  of 
Ischaemum  byrone  and  Peucedanum 
sandwicense,  both  multi-island  species. 
Areas  proposed  for  these  two  species 
were  excluded  because  we  have 
proposed  adequate  habitat  elsewhere  on 
Molokai  and  on  other  islands  within 
their  historical  ranges.  We  excluded  the 
proposed  critical  habitat  for  Centaurium 
sebaeoides,  a  multi-island  species.  This 
area  is  not  essential  for  the  conservation 
of  Centaurium  sebaeoides  because  it 
lacks  one  or  more  of  the  primary     , 
constituent  elements,  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of 
Centaurium  sebaeoides,  and  is  not 
cxurently  managed  for  conservation  of 
this  species.  There  are  also  at  least  10 
other  locations  that  have  been  identified 
to  meet  the  recovery  goal  of  8  to  10 
populations  throughout  its  historical 
range  on  Molokai  and  other  islands. 
Habitat  also  exists  on  Molokai  for 
Centaurium  sebaeoides  within 
Moomomi  Preserve. 

The  area  designated  as  critical  habitat 
for  the  following  island-endemic  species 
provides  habitat  within  their  historical 
ranges  for  three  populations  of 
Lysimachia  maxima,  four  to  five 
populations  of  Hibiscus  amottianus  ssp. 
immaculatus,  five  to  six  populations  of 
Clermintia  oblongifolia  ssp.  brevipes, 
and  eight  populations  of  Melicope 
reflexa. 

The  area  designated  as  critical  habitat 
for  the  following  multi-island  species 
provides  habitat  within  their  historical 
ranges  for  one  population  each  of 
Diplazium  molokaiense  and 
Peucedanum  sandwicense:  two 
populations  each  of  Cyanea  grimesiana 
ssp.  grimesiana,  Hesperomannia 
aihorescens,  and  Ischaemum  byrone; 
three  populations  each  of  Adenophorus 
periens,  Brighamia  rockii,  and  Pteris 
lydgatei;  and  five  populations  of   ' 
Phyllostegia  mannii. 

These  modifications  resulted  in  the 
reduction  from  4,507  ha  (11,138  ac)to 


4.423  ha  (10,930  ac).  This  imit  was 
renamed  Molokai  6 — Adenophorus 
periens — ^b,  Molokai  6 — Adenophorus 
periens — c,  Molokai  6 — Brighamia 
rockii — d,  Molokai  6 — Brighamia 
rockii— e,  Molokai  6 — Clermontia 
oblongifolia  ssp.  brevipes — b,  Molokai 
6 — Clermontia  oblongifolia  ssp. 
brevipes — c,  Molokai  6 — Cyanea 
grimesiana  ssp.  grimesiana — a,  Molokai 
6 — Diplazium  molokaiense — a,  Molokai 
6 — Hesperomannia  arborescens — a, 
Molokai  6 — Hesperomannia 
arborescens— h,  Molokai  6 — Hibiscus 
amottianus  ssp.  immaculatus — c, 
Molokai  6 — Hibiscus  amottianus  ssp. 
immaculatus — d,  Molokai  6 — 
Ischaemum  byrone — a,  Molokai  6 — 
Ischaemum  byrone — b,  Molokai  6 — 
Lysimachia  maxima — c,  Molokai  6 — 
Melicope  reflexa — a,  Molokai  6 — 
Melicope  reflexa— h,  Molokai  6— 
Peucedanum  sandwicense — c,  Molokai 
6 — Phyllostegia  mannii— h,  Molokai  6 — 
Phyllostegia  maimii—c,  and  Molokai 
'6--Pteris  lidgatei — a. 

Molokai  D 

This  imit  was  proposed  as  critical 
habitat  for  four  species:  Bidens  wiebkei, 
Centaurium  sebaeoides,  Ischaemum 
byrone,  and  Peucedanum  sandwicense. 
We  excluded  the  proposed  critical 
habitat  for  Centaurium  sebaeoides, 
Ischaemum  byrone,  and  Peucedanum 
sandwicense,  all  multi-island  species. 
This  area  is  not  essential  for  the 
conservation  of  Centaurium  sebaeoides, 
Ischaemum  byrone,  and  Peucedanum 
sandwicense  because  it  lacks  one  or 
more  of  the  primary  constituent 
elements,  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  is  not 
currently  managed  for  conservation  of 
this  species.  In  addition,  there  are  at 
least  10  other  locations  that  have  lieen 
identified  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  their 
historical  ranges  on  Molokai  and  other 
islands.  Habitat  also  exists  on  Molokai 
for  Centaurium  sebaeoides  within 
Moomomi  Preserve.  The  area  designated 
as  critical  habitat  for  the  island-endemic 
species.  Bidens  wiebkei,  provides 
habitat  within  its  historical  range  for 
two  populations. 

These  modifications  resulted  in  the 
reduction  frt)m  466  ha  (1.153  ac)  to  240 
ha  (593  ac).  This  unit  was  renamed 
Molokai  7 — Bidens  wiebkei— b. 

Molokai  El 

This  unit  was  proposed  as  critical 
habitat  for  one  species:  Bidens  wiebkei. 
Modifications  were  made  to  this  unit  to 
exclude  areas  not  essential  to  the 
conservation  of  Bidens  wiebkei,  an 


island-endemic,  because  we  have 
designated  adequate  habitat  elsewhere 
on  Molokai  within  its  historical  range. 
Habitat  also  exists  within  Pelekunu  and 
Kamakou  preserves.  The  area  designated 
as  critical  habitat  for  Bidens  wiebkei 
provides  habitat  vinthin  its  historical 
ra^e  for  two  populations. 

These  modifications  resulted  in  the 
reduction  from  127  ha  (315  ac)  to  124 
ha  (305  ac).  This  unit  was  renamed 
Molokai  8 — Bidens  wiebkei— c. 

Molokai  E2 

This  unit  was  proposed  as  critical 
habitat  for  one  species:  Bidens  wiebkei. 
This  unit  was  excluded  from  critical 
habitat  because  the  area  is  not  essential 
to  the  conservation  of  this  species.  The 
area  is  highly  degraded.  This  area  is  not 
essential  for  the  conservation  of  Bidens 
wiebkei  because  it  lacks  one  or  more  of 
the  primary  constituent  elements,  has  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  conservation  of 
Bidens  wiebkei,  and  is  not  currently    • 
managed  for  conservation  of  this 
species.  In  addition,  there  are  at  least  8 
other  locations  that  have  been  identified 
to  meet  the  recovery  goal  of  8  to  10 
populations  througbout  its  historical 
range  on  Molokai.  Habitat  also  exists  on 
Molokai  for  Bidens  wiebkei  within 
Kamakou  and  Pelekimu  preserves.  This 
modification  resulted  in  the  complete 
removal  of  this  imit  (332  ha  (821  ac)) 
from  the  final  designation. 

Molokai  F 

This  unit  was  proposed  as  critical 
habitat  for  34  species:  Adenophoms 
periens,  Alectryon  macrococcus,  Bidens 
wiebkei,  Canavalia  molokaiensis, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  ^mesiana, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta,  Eugenia  koolauensis,  Flueggea 
neowawraea,  Hedyotis  mannii,  Labordia 
triflora,  Lysimachia  maxima,  Mariscus 
fauriei,  Melicope  mucronulata, 
Melicope  reflexa,  Neraudia  sericea, 
Phyllostegia  mannii,  Phyllostegia  mollis, 
Platanthera  holochila,  Plantago 
princeps,  Schiedea  lydgatei,  Schiedea 
nuttallii,  Schiedea  sarmentosa, 
Sesbania  tomentosa,  Silene  alexandri, 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense.  Modifications  were  made  to 
this  imit  to  exclude  areas  not  essential 
to  the  conservation  of  Alectryon 
macrococcus,  Diellia  erecta,  Flueggea 
neowawraea,  Mariscus  fauriei,  Melicope 
mucronulata,  Neraudia  sericea, 
Plantago  princeps,  and  Spermolepis 
hawaiiensis,  all  multi-island  species. 


Areas  proposed  for  \hese  eight  species 
were  excluded  because  we  have 
designated  more  adequate  and  more 
appropriate  habitat  elsewhere  on 
Molokai  and  on  other  islands  within 
their  historical  ranges.  Habitat  also 
exists  on  Molokai  for  Mariscus  fauriei 
and  Melicope  mucronulata  within 
Pelekimu  Preserve.  Modifications  were 
also  made  to  this  unit  to  exclude  areas 
not  essential  to  the  conservation  of 
Canavalia  molokaiensis,  Cyanea 
dunbarii,  Cyanea  marmii,  Cyanea 
procera,  Schiedea  lydgatei,  Schiedea 
sarmentosa,  Silene  alexandri,  and 
Stenogyne  bifida,  all  island-endemic 
species.  Areas  proposed  for  these  eight 
species  were  excluded  because  we  have 
designated  adequate  and  more 
appropriate  habitat  elsewhere  on 
Molokai  within  their  historical  ranges. 
Habitat  also  exists  on  Molokai  for 
Canavalia  molokaiensis,  Cyanea 
maimii,  Cyanea  procera,  Schiedea 
sarmentosa,  Silene  alexandri,  and 
Stenogyne  bifida  within  Kamakou 
Preserve.  We  excluded  the  proposed 
critical  habitat  for  Cyanea  grimesiana 
ssp.  grimesiana,  a  multi-island  species. 
This  area  is  not  essential  for  the 
conservation  of  Cyanea  grimesiana  ssp. 
grimesiana  because  it  lacks  one  or  more 
of  the  primary  constituent  elements,  has 
a  lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  conservation  of 
Cyanea  grimesiana  ssp.  grimesiana,  and 
is  not  currentiy  managed  for 
conservation  of  this  species.  There  are 
also  at  least  10  other  locations  that  have 
been  identified  to  meet  the  recovery 
goal  of  8  to  10  populations  throughout 
its  historical  range  on  Molokai  and  other 
islands.  We  excluded  the  proposed 
critical  habitat  for  Hedyotis  maimii, 
Phyllostegia  mollis.  Platanthera 
holochila,  and  Vigna  o-wahuensis,  all 
midti-island  species.  This  area  is  not 
essential  for  the  conservation  of  these 
four  species  because  it  lacks  one  or 
more  of  the  primary  constituent 
elements,  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  four  species,  and 
is  not  ciurentiy  managed  for 
conservation  of  these  species.  In 
addition,  there  are  at  least  10  other 
locations  that  have  been  identified  to 
meet  the  recovery  goal  of  8  to  10 
populations  per  species  throughout 
their  historical  ranges  on  other  islands. 
Habitat  also  exists  on  Molokai  for  all 
foui  of  these  species  within  Pelekunu 
Preserve. 

The  area  designated  as  critical  habitat 
for  the  following  island-endemic  species 
provides  habitat  within  their  historical 
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ranges  for  one  population  of  Bidens 
wiebkei;  3  populations  each  of 
Clennontia  oblongifolia  ssp.  brevipes 
and  Stenogyne  bifida;  5  populations  of 
Canavalia  molokaiense  and  Cyanea 
mannii;  6  populations  of  Cyanea 
procera,  Lysimachia  maxima,  and 
Melicope  reflexa;  7  populations  of 
Schiedea  sarmentosa  and  Silene 
alexandrii;  8  populations  of  Labordia 
triflora;  and  10  populations  of  Cyanea 
dunbarii  and  Schiedea  lydgatei.  The 
area  designated  as  critical  habitat  for  the 
following  multi-island  species  provides 
habitat  within  their  historical  ranges  for 
one  population  each  of  Adenophorus 
periens,  Alectryon  macrococcus, 
Ctenitis  squamigera,  Diellia  erecta, 
Fluggea  neowawmea,  Plantago 
princeps.  Schiedea  nuttallii, 
Spermolepis  hawaiiensis,  and 
Zanthoxylum  hawaiiense;  two 
populations  of  Eugenia  koolauensis, 
Phyllostegia  mannii,  and  Silene 
lanceolata;  four  populations  of  Mariscus 
fauriei  and  Melicope  mucronulata;  and 
six  populations  of  Nemudia  sericea. 

These  modifications  resulted  in  the 
reduction  from  4,956  ha  (12,247  ac)  to 
3,819  ha  (9.436  ac).  This  unit  was 
renamed  Molokai  6 — Adenophorus 
periens — b,  Molokai  6 — Alectryon 
macrococcus — a,  Molokai  6 — Bidens 
wiebkei — a.  Molokai  6 — Canavalia 
molokaiensis — a,  Molokai  6 — Canavalia 
molokaiensis — b,  Molokai  6 — Canavalia 
molokaiensis — c,  Molokai  6 — 
Clennontia  oblongifolia  ssp.  brevipes — 
b,  Molokai  6 — Ctenitis  squamigera — a, 
Molokai  6 — Cyanea  dunbarii — a, 
Molokai  6 — Cyanea  dunbarii — b. 
Molokai  6 — Cyanea  dunbarii — c. 
Molokai  6 — Cyanea  mannii — a,  Molokai 
6 — Cyanea  mannii — b,  Molokai  6 — 
Cyanea  mannii — c,  Molokai  6 — Cyanea 
mannii — d,  Molokai  6 — Cyanea 
mannii — e,  Molokai  6 — Cyanea 
procera — a,  Molokai  6 — Cyanea 
procera — b,  Molokai  6 — Diellia  erecta — 
a,  Molokai  6 — Eugenia  koolauerisis — a, 
Molokai  6 — Flueggea  neowawraea — a, 
Molokai  6 — Labordia  triflora — a, 
Molokai  6 — Labordia  triflora — b, 
Molokai  6 — Labordia  triflora— c, 
Molokai  6 — Labordia  triflora — d. 
Molokai  6 — Lysimachia  maxima — a. 
Molokai  6 — Lysimachia  maxima — b. 
Molokai  6 — Mariscus  fauriei — a, 
Molokai  6 — Mariscus  fauriei — b, 
Molokai  6 — Melicope  mucronulata — a, 
Molokai  6 — Melicope  mucronulata — b. 
Molokai  6 — Melicope  mucronulata— c, 
Molokai  6 — Melicope  mucronulata— 4, 
Molokai  6 — Melicope  mucronulata— e, 
Molokai  6 — Melicope  reflexa — b. 
Molokai  6 — Neraudia  sericea — a. 
Molokai  6 — Phyllostegia  mannii — b, 
Molokai  6 — Plantago  princeps — a, 


Molokai  6 — Schiedea  lydgatei — a, 
Molokai  6 — Schiedea  lydgatei — b. 
Molokai  6 — Schiedea  nuttallii — b, 
Molokai  6 — Schiedea  sarmentosa — a, 
Molokai  6 — Schiedea  sarmentosa — b. 
Molokai  6 — Silene  alexandri — a, 
Molokai  6 — Silene  alexandri — b. 
Molokai  6 — Silene  lanceolata — a, 
Molokai  6 — Spermolepis  hawaiiensis — 
a,  Molokai  6 — Stenogyne  bifida — a,  and 
Molokai  6 — Zanthoxylum  hawaiiense — 
a.  ■ 

Molokai  G 

This  unit  was  proposed  as  clitical 
habitat  for  four  species:  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Mariscus  fauriei,  and  Sesbania 
tomentosa.  Modifications  were  made  to 
this  unit  to  exclude  areas  not  essential 
to  the  conservation  of  these  multi-island 
species.  Areas  proposed  for  these  four 
species  were  excluded  because  we  have 
designated  adequate  habitat  elsewhere 
on  Molokai  and  on  other  islands  within 
their  historical  ranges.  Habitat  exists  for 
Mariscus /auriej  within  Pelekunu 
Preserve.  The  area  designated  as  critical 
habitat  for  these  four  multi-island 
species  provides  habitat  within  their 
historical  ranges  for  one  population 
each  of  Hibiscus  brackenridgei, 
Isodendrion  pyrifolium,  and  Sesbania 
tomentosa,  and  three  populations  of 
Mariscus  fauriei. 

These  modifications  resulted  in  the 
reduction  from  3,023  ha  (7,471  ac)  to 
130  ha  (321  ac).  This  unit  was  renamed 
Molokai  9 — Isodendrion  pyrifolium — a, 
Molokai  9 — Hibiscus  brackenridgei — a, 
Molokai  6 — Mariscus  fauriei — b, 
Molokai  9 — Sesbania  tomentosa — b. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  wliich  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection:  and,  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation,"  as  defined  by 
the  Act,  means  the  use  of  all  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
requirement  that  Federal  agencies 
ensure  that  any  action  they  authorize, 
fund,  or  carry  out  is  not  likely  to  result 


in  the  destruction  or  adverse 
modification  of  critical  habitat.  Section 
7  also  requires  conferences  with  us  on 
Federal  actions  that  are  likely  to  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  In  our  regulations  at  50  CFR 
402.02.  we  define  destruction  or  adverse 
modification  as,  "  *   *   *  a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modiiying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical." 

The  relationship  between  a  species' 
survival  and  its  recovery  has  been  a 
source  of  confusion  to  some  in  the  past. 
We  believe  that  a  species'  ability  to 
recover  depends  on  its  ability  to  survive 
into  the  future  when  it  is  recovery  can 
be  achieved;  thus,  the  concepts  of  long- 
term  survival  and  recovery  are  linked. 
However,  in  the  March  15,  2001, 
decision  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  (Sierra 
Club  V.  Fish  and  Wildlife  Service  et  al., 
245  F.3d  434)  regarding  a  not  prudent 
finding,  the  Court  found  our  definition 
of  destruction  or  adverse  modification 
as  currently  contained  in  50  CFR  402.02 
to  be  invalid.  In  response  to  this 
decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 
Nevertheless,  because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  result  in  any 
regulatory  requirements  for  these 
actions. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  contain  physical  and  biological 
features  to  be  ''essential  to  the 
conservation  of  the  species."  Critical 
habitat  designations  identify,  to  the 
extent  known,  using  the  best  scientific 
and  commercial  data  available,  habitat 
areas  that  provide  essential  lifecycle 
needs  of  the  species  (i.e.,  areas  on  which 
are  found  the  primary  constituent 
elements,  as  defined  at  50  CFR 
424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  for  a  species,  to  the 
extent  such  habitat  is  determinable,  at 
the  time  of  listing.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
may  not  have  sufficient  information  to 
identify  all  the  areas  containing 
physical  and  biological  features 


essential  for  the  conservation  of  the 
species.  Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  areas  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  one 
or  more  of  the  features  and  habitat 
characteristics  that  are  necessary  to  . 
sustain  the  species.  We  will  not 
speculate  about  what  areas  might  be 
found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area- 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation. 

Our  regulations  state  that  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographical 
area  presently  occupied  by  a  species 
only  when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species' 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  &idangered  Species  Act. 
published  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
frt)m  recovery  plans,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  coimties. 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials. 

Habitat  is  often  dynamic,  and 
populations  may  move  from  one  area  to 
another  over  time.  We  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 


necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  v\rill  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  imder  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  Act's  7(a)(2)  jeopardy 
standard  and  section  9  prohibitions,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  Usted  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

A.  Prudency 

Designation  of  critical  habitat  is  not 
prudent  when  the  species  is  threatened 
by  taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species  (50  CFR 
424.12(a)(1)).  ,      .     .J     , 

Due  to  low  numbers  of  individuals 
and/or  populations  and  their  inherent 
immobility,  the  51  plants  may  be 
vulnerable  to  unrestricted  collection, 
vandalism,  or  disturbance.  We 
examined  the  evidence  currently 
available  for  each  of  these  taxa  and 
found  specific  evidence  of  vandalism, 
disturbance,  and/or  the  threat  of 
unrestricted  collection  for  one  species  of 
Pritchardia.  the  native  palm,  on 
Molokai.  At  the  time  of  listing,  we 
determined  that  designation  of  critical 
habitat  was  not  prudent  for  Pritchardia 
munroi  because  it  would  increase  the 
degree  of  threat  bora  vandalism  or 
collecting,  and  would  provide  no 
benefit  (57  FR  46325).  We  received 
information  on  the  commercial  trade  in 
palms  conducted  through  the  Internet 
(Grant  Canterbury,  USFWS.  in  litt. 
2000).  Several  nurseries  advertise  and 
sell  seedlings  and  young  plants, 
including  13  species  of  Hawaiian 
Pritchardia.  Seven  of  these  species  are 
federally  protected,  including 
Pritchardia  munroL  In  Ught  of  this 
information,  we  believe  that  designation 
of  critical  habitat  would  likely  increase 
the  threat  from  vandalism  or  collection 


to  this  species  of  Pritchardia  on 
Molokai.  First,  it  is  easy  to  identify,  and 
second,  it  may  be  attractive  to  collectors 
of  rare  palms  either  for  their  {}ersonal 
use  or  to  trade  or  sell  for  personal  gain 
(Johnson  1996).  We  believe  that  the 
evidence  shows  that  this  species  of  ■ 
palm  may  be  attractive  to  such 
collectors.  Although  the  final  listing 
rule  and  proposed  critical  habitat  do  not 
list  vandalism  or  overcoUection  as  a 
threats,  in  light  of  documented 
vandalism  and  overcoUection  events  on 
species  in  the  same  genus  on  Kauai,  we 
believe  that  Pritchardia  munroi  is 
viilnerable  to  the  same  types  of  threats 
because  of  the  similarity  in  appearance 
of  the  species. 

In  addition,  we  believe  that 
designaticm  would  not  provide 
significant  benefits  that  would  outweigh 
these  increased  risks.  First,  Pritchardia 
munroi  does  not  occur  on  Federal  land. 
It  is  in  a  remote  location,  not  accessible 
to  standard  vehicles.  It  is,  therefore, 
unlikely  that  the  land  on  which  it  is 
found  v\rill  be  developed.  Since  there 
does  not  appear  to  be  any  actions  in  tfie 
future  that  would  involve  a  Federal 
agency,  designation  of  critical  habitat 
would  not  provide  any  additional 
protection  to  the  species  that  it  does  not 
already  have  through  listing  alone,  ff 
however  in  the  future  any  Federal 
involvement  did  occur,  such  as  through 
the  permitting  process  or  fimding  by  the 
U.S.  Department  of  Agriculture,  the  U.S. 
Department  of  Interior,  the  Corps 
through  section  404  of  the  Clean  Water 
Act.  the  U.S.  Federal  Department  of 
Housing  and  Urban  Development  or  the 
Federal  Highway  Administration,  the 
actions  would  be  subject  to  consultation 
under  section  7  of  the  Act. 

We  acknowledge  that  critical  habitat 
designation,  in  some  situations, 
provides  additional  value  to  the  species. 
(e.g.,  by  identifying  areas  important  for 
conservation  and  calling  attention  to 
those  areas  in  need  of  special 
protection).  However,  for  this  species. 
we  believe  that  the  benefits  of 
designating  critical  habitat  do  not 
outweigh  &e  potential  increased  threats 
bom  vandalism  or  collection-  Given  all 
of  the  above  considerations,  we 
determine  that  designation  of  critical 
habitat  for  Pritchardia  munroi  is  not 
prudent. 

We  made  final  prudent  findings  for 
the  following  29  multi-island  species  in 
other  published  final  critical  habitat 
rules:  Adenophorus  periens,  Alectryon 
macrococcus,  Bonamia  menziesii, 
Brighamia  rockii,  Centaurium 
sebaeoides,  Ctenitis  squamigera,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyperus 
trachysanthos.  Diellia  erecta,  Diplazium 
molokaiense,  Flueggea  neowawmea. 
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Hedyotis  mannii,  Hesperomannia 
arborescens.  Hibiscus  brackenridgei, 
Ischaemum  byrone,  Isodendrion 
pyrifolium,  Labordia  triflora,  Maiiscus 
fauriei,  Melicope  munroi,  Peucedanum 
sandwicense,  Plantago  princeps, 
Platanthera  holochila,  Schiedea 
nuttallii,  Sesbania  tomentosa,  Silene 
lanceolata,  Solanum  incompletum, 
Spermolepis  hawaiiensis,  Vigna  o- 
wahuensis.  and  Zanthoxylum 
hawaiiense  (64  FR  48307,  68  FR  1220, 
68  FR  9116) 

Three  species  no  longer  occur  on 
Molokai  but  are  reported  from  one  or 
more  other  islands.  To  find  whether 
critical  habitat  would  be  prudent  for 
these  three  species,  we  analyzed  the 
potential  threats  and  benefits  for  each 
species  in  accordance  with  the  court's 
orders.  These  three  plants  were  listed  as 
endangered  species  under  the  Act 
between  1991  and  1996.  At  the  time 
each  plant  was  listed,  we  determined 
that  designation  of  critical  habitat  was 
not  prudent  because  designation  would 
increase  the  degree  df  threat  to  the 
^ecies  and/or  would  not  benefit  the 
plant.  We  examined  the  evidence 
available  for  these  three  species  and 
have  not,  at  this  time,  found  specific 
evidence  of  taking,  vandalism, 
collection,  or  trade  of  these  species  or  of 
similar  species.  Consequently,  while  we 
remain  concerned  that  these  activities 
could  potentially  threaten  Eugenia 
koolauensis,  Phyllostegia  mollis,  or 
Pteris  lidgatei  in  the  future,  consistent 
with  applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  these  species  are  currently 
threatened  by  taking  or  other  human 
activity,  which  would  be  exacerbated  by 
the  designation  of  critical  habitat.  In  the 
absence  of  finding  that  critical  habitat 
would  increase  threats  to  a  species,  if 
there  are  any  benefits  to  critical  habitat 
designation,  then  a  prudent  finding  is 
warranted.  The  potential  benefits 
include:  (1)  Triggering  section  7 
consultation  in  new  areas  where  it 
would  not  otherwise  occur  because,  for 
example,  it  is  or  has  become 
unoccupied  or  the  occupancy  is  in 
question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  cmd  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 
In  the  case  of  Eugenia  koolauensis, 
Phyllostegia  mollis,  and  Pteris  lidgatei 
there  would  be  some  benefits  to 
designating  critical  habitat.  The  primary 
regulatory  effect  of  critical  habitat  is  the 
section  7  requirement  that  Federal 
agencies  refrain  from  taking  any  action 


that  destroys  or  adversely  modifies 
critical  habitat.  None  of  these  three 
species  are  reported  from  Federal  lands 
on  Molokai  where  actions  are  subject  to 
section  7  consultation.  However,  all 
three  of  these  species  are  reported  from 
Federal  lands  or  lands  that  are 
administered  by  a  Federal  agency  on 
Oahu  [Eugenia  koolauensis  is  reported 
from  the  United  States  Army's  Kahuku 
Training  Area;  Phyllostegia  mollis  is 
reported  frtim  the  United  States  Army's 
Schofield  Barracks  Military  Reservation/ 
Schofield  Barracks  East  Range;  and 
Pteris  lidgatei  is  reported  from  the 
United  States  Army's  Schofield  Barracks 
Military  Reservation/Schofield  Barracks 
East  Range  and  Kawailoa  Training  Area, 
as  well  as  the  Service's  Oahu  Forest 
National  Wildlife  Rehige).  While  a 
critical  habitat  designation  for  habitat 
currently  occupied  by  Eugenia 
koolauensis,  Phyllostegia  mollis,  and 
Pteris  lidgatei  Would  not  likely  change 
the  section  7  consultation  outcome  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  were  designated.  There 
may  also  be  some  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Educational  benefits 
include  the  notification  of  landowner(s), 
land  managers,  and  the  general  public  of 
the  importance  of  protecting  the  habitat 
of  these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements.  Therefore,  we  find 
that  designating  critical  habitat  is 
prudent  for  Eugenia  koolauensis, 
Phyllostegia  mollis,  and  Pteris  lidgatei. 

We  examined  the  evidence  available 
for  the  other  18  taxa  and  have  not,  at 
this  time,  found  specific  evidence  of 
taking,  vandalism,  collection,  or  trade  of 
these  taxa  or  of  similar  species. 
Consequently,  while  we  remain 
concerned  that  these  activities  could 
potentially  threaten  these  18  plant 
species  in  the  future,  consistent  with 
applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  any  of  these  species  are 
currently  threatened  by  taldng  or  other 
human  activity,  which  would  be 
exacerbated  by  the  designation  of 
critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species  a  prudent  finding  is  warranted. 
The  potential  benefits  include:  (1) 
Triggering  section  7  consultation  in  new 
areas  where  it  would  not  otherwise 
occur  because,  for  example,  it  is  or  has 
become  unoccupied;  (2)  focusing 
conservation  activities;  (3)  providing 
educational  benefits  to  State  or  county 
governments  or  private  entities;  and  (4) 


preventing  people  from  causing        v, 
inadvertent  harm  to  the  species. 

In  the  case  of  these  18  species,  there 
would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  modifies  critical 
habitat.  One  of  these  species  is  reported 
on  or  near  Federal  lands  (see  Table  2), 
where  actions  are  subject  to  section  7 
consultation.  Although  a  majority  of  the 
species  considered  in  this  rule  are 
located  exclusively  on  non-Federal 
lands  with  limited  Federal  activities, 
there  could  be  Federal  actions  affecting 
these  lands  in  the  future.  While  a 
critical  habitat  designation  for  habitat 
currently  occupied  by  these  species 
would  not  likely  change  the  section  7 
consultation  outcome,  there  may  be 
instances  where  section  7  consiiltation 
would  be  triggered  only  if  critical 
habitat  were  designated.  There  would 
also  be  some  educational  or 
informational  benefits  to  the  designation 
of  critical  habitat.  Benefits  of 
designation  would  include  the 
notification  of  land  ovirners.  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
these  species  and  dissemination  of 
information  regarding  then  essential 
habitat  requirements. 

Therefore,  designation  of  critical 
habitat  is  prudent  for  these  18  plant 
species:  Bidens  wiebkei,  Canavalia 
molokaiensis,  Clermontia  oblongifolia 
ssp.  brevipes,  Cyanea  dunbarii,  Cyanea 
mannii.  Cyanea  procera,  Hibiscus 
amottianus  ssp.  immaculatus, 
Lysimachia  maxima,  Marsilea  villosa, 
Melicope  mucronulata,  Melicope 
reflexa,  Nemudia  sericea.  Phyllostegia 
mannii,  Schiedea  lydgatei,  Schiedea 
sarmentosa,  Silene  alexandri,  Stenogyne 
bifida,  and  Tetramolopium  rockii. 

B.  Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  Adenophorus  periens, 
Alectryon  macrococcus,  Bidens  wiebkei, 
Brighamia  rockii,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta,  Diplazium  molokaiense,  Eugeniq, 
koolauensis,  Flueggea  neowawmea, 
Hesperomannia  arborescens,  Hibiscus 
amottianus  ssp.  immaculatus,  Hibiscus 
brackenridgei,  Ischaemum  byrone. 


Isodendrion  pyrifolium,  Labordia 
triflora,  Lysimachia  maxima,  Mariscus 
fauriei,  Melicope  mucronulata, 
Melicope  reflexa,  Neraudia  sericea, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  Plantago  princeps,  Pteris 
lidgatei,  Schiedea  lydgatei,  Schiedea 
nuttallii,  Schiedea  sarmentosa, 
Sesbania  tomentosa,  Silene  alexandri, 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida. 
Tetramolopium  rockii,  and 
Zanthoxylum  hawaiiense.  This 
information  included  the  known 
locations:  Site-specific  species 
information  from  the  HINHP  database 
and  oin  own  rare  plant  database;  species 
information  frt>m  the  Center  for  Plant 
Conservation's  (CPC's)  rare  plant 
monitoring  database  housed  at  the 
University  of  Hawaii's  Lyon  Arboretum; 
island-wide  Geographic  Information 
System  (CIS)  coverages  (e.g.,  vegetation, 
soils,  annual  rainfall,  elevation 
contours,  landownership);  the  final 
listing  rules  for  these  41  species;  the 
December  29,  2000,  proposal;  the  April 
5,  2002,  revised  proposal;  information 
received  during  the  public  comment 
periods  and  public  hearings;  recent 
biological  surveys  and  reports;  our 
recovery  plans  for  these  species; 
information  received  from  landowners, 
land  managers,  and  interested  parties  on 
the  island  of  Molokai;  discussions  with 
botanical  experts;  and  recommendations 
frt)m  the  Hawaii  and  Pacific  Plant 
Recovery  Coordinating  Committee 
(HPPRCC)  (see  also  the  discussion 
below)  (CPC  in  lift.  1999;  GDSI  2000; 
HINHP  Database  2000;  HPPRCC  1998; 
Service  1995, 1996a,  1996b,  1997, 
1998a,  1998b,  1999.  2001;  65  FR  83158; 
67  FR  16492). 

In  1994,  the  HPPRCC  initiated  an 
effort  to  identify  and  map  hal^t  it 
believed  to  be  important  for  aie 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Becovery  Plan  for  the  Multi-Island 
Plants  (Service  1999).  The  HPPRCC 
expects  there  will  be  subsequent  efforts 
to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recovery  of  these 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plants  and  evaluated 
species  of  concern  to  determine  if 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  is  distinct 


from  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 
More  data  have  been  collected  since  the 
recommendations  made  by  the  HPPRCC 
in  1998.  Much  of  the  area  that  was 
identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  to  some  degree.  New  location 
data  for  many  species  have  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species,  as  well  as  candidate  species 
and  species  of  concern),  while  we  have 
only  delineated  areas  that  are  essential 
for  the  conservation  of  the  specific 
listed  species  at  issue.  As  a  result,  the 
critical  habitat  designations  in  this  rule 
include  not  only  some  habitat  that  was 
identified  as  essential  in  the  1998 
recommendations  but  also  habitat  that 
was  not  identified  as  essential  in  those 
recommendations . 

C.  Primary  Constituent  Elements 

In  accordance  with  sections  3(5)(A)(i) 
and  4(b)(1)(A)  of  the  Act  and  regulations 
at  50  CFR  424.12,  in  determining  which 
areas  to  propose  as  critical  habitat,  we 
are  required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
\he  species  and  that  may  require  special 
management  considerations  or 
protection.  These  featines  include,  but 
are  not  limited  to:  Space  for  individual 
and  population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Much  of  what  is  Known  about  the 
specific  physical  and  biological 
requirements  of  Adenophorus  periens, 
Alectryon  macrococcus,  Bidens  wiebkei, 
Brighamia  rockii,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes. 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii.  Cyanea  procera.  Diellia 
erecta,  Diplazium  molokaiense,  Eugenia 
koolauensis.  Flueggea  neowawraea, 
Hesperomaimia  arborescens.  Hibiscus 
amottianus  ssp.  inunaculatus,  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  pyrifolium,  Labordia 
triflora,  Lysimachia  maxima,  Mariscus 
fauriei,  Melicope  mucronulata, 
Melicope  reflexa.  Neraadia  sericea. 


Peucedanum  sandwicense,  Phyllostegia 
mannii,  Plantago  princeps.  Pteris 
lidgatei,  Schiedea  lydgatei,  Schiedea 
nuttallii,  Schiedea  sarmentosa, 
Sesbania  tomentosa.  Silene  alexandri. 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida, 
Tetramolopium  rockii,  and 
Zanthoxylum  hawaiiense  is  described  in 
the  "Baclcgrouncf"  section  of  this  final 
rule.  We  are  imable  to  identify  these 
Teatiures  for  Bonamia  menziesii.  Cypems 
trachysanthos,  Melicope  munroi,  and 
Solanum  incompletum,  which  no  longer 
occur  on  the  island  of  Molokai,  because 
information  on  the  physical  and 
biological  features  (i.e.,  the  primary 
constituent  elements!  that  are 
considered  essential  to  the  conservation 
of  these  four  species  on  Molokai  is  not 
known.  Bonamia  menziesii,  Cyperus  . 
trachysanthos,  and  Melicope  munroi 
were  last  reported  on  Molokai  between 
1910  and  1918.  According  to  David 
Symon  (1999).  the  knowm  distribution 
of  Solanum  incompletum  included 
Molokai,  as  well  as  Kauai,  Lanai.  Maui, 
and  the  island  of  Hawaii.  It  is  imclear 
when  Solanum  incompletum  was  last 
reported  on  Molokai,  as  there  are  no 
collections  of  this  species  from  Molokai 
in  the  HINHP  Database  or  the  Bishop 
Museum  (Chris  Puttock,  Bishop 
Museum,  pers  comm.  2002).  There  is 
currently  no  information  about  the  plant 
communities,  associated  native  plant 
species,  locales,  and  elevations  of  these 
four  species  on  Molokai. 

All  areas  designated  as  critical  habitat 
are  within  the  historical  range  of  the  41 
species  at  issue  and  contain  one  or  more 
of  the  physical  or  biological  features 
(primary  constituent  elements)  essential 
for  the  conservation  of  the  species. 

As  described  in  the  discussions  for 
each  of  the  41  species  for  which  we  are 
designating  critical  habitat,  we  are 
defining  the  primary  constituent 
elements  on  the  basis  of  the  habitat 
features  of  the  areas  from  which  the 
plant  species  are  reported,  as  described 
by  the  type  of  plant  commxmity  (e.g.. 
mesic  Metrosideros  polymorpha  forest), 
associated  native  plant  species,  locale 
information  (e.g..  steep  rocky  chffs. 
talus  slopes,  gulches,  streambanks),  and 
elevation.  The  habitat  featines  provide 
the  ecological  components  required  by 
the  plant.  The  type  of  plant  commimity 
and  associated  native  plant  species 
indicate  specific  microclimate  (localized 
climatic)  conditions,  retention  and 
availability  of  water  in  the  soil,  soil 
microorganism  community,  and 
nutrient  cycling  and  availability.  The 
locale  indicates  information  on  soil 
tjrpe,  elevation,  rainfall  regime,  and  . 
temperature.  Elevation  indicates 
information  on  daily  and  seasonal 
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temperature  and  sun  intensity. 
Therefore,  the  descriptions  of  the 
physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  communities  associated  with 
the  species,  location,  and  elevation,  as 
described  in  the  SUPPLEMENTARY 
INFORMATION:  Discussion  of  the  Plant 
Taxa  section  above,  constitute  the 
primary  constituent  elements  for  these 
species  on  the  island  of  Molokai. 

D.  Criteria  Used  to  Identify  Critical 
Habitat 

The  lack  of  detailed  scientific  data  on 
the  life  history  of  these  plant  species 
makes  it  impossible  for  us  to  develop  a 
robust  quantitative  model  (e.g., 
population  viability  analysis  (National 
Research  Council  1995))  to  identify  the 
optimal  number,  size,  and  location  of 
critical  habitat  units  to  achieve  recovery 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Ginzbtu^  et  al. 
1990;  Karieva  and  Wennergren  1995; 
Menges  1990;  Murphy  et  al.  1990; 
Taylor  1995).  At  tlds  time,  and 
consistent  with  the  listing  of  these 
species  and  their  recovery  plans,  the 
best  available  information  leads  us  to 
conclude  that  the  current  size  and 
distribution  of  the  extant  populations 
are  not  sufficient  to  expect  a  reasonable 
probability  of  long-term  survival  and 
recovery  of  these  plant  species. 
Therefore,  we  used  available 
information,  including  expert  scientific 
opinion,  to  identify  potentially  suitable 
habitat  within  the  known  historic  range 
of  each  species. 

We  considered  several  factors  in  the 
selection  and  proposal  of  specific 
boundaries  for  critical  habitat  for  these 
41  species.  For  each  of  these  species,  the 
overall  recovery  strategy  outlined  in  the 
approved  recovery  plans  includes:  (1) 
Stabilization  of  existing  wild 
populations,  (2)  protection  and 
management  of  habitat,  (3)  enhancement 
of  existing  small  populations  and 
reestablishment  of  new  populations 
within  historic  range,  and  (4)  research 
on  species  biology  and  ecology  (Service 
1995a,  1995b.  1996a,  1996b,  1996c, 
1997,  1998a,  1998b,  1998c).  Thus,  the 
long-term  recovery  of  these  species  is 
dependent  upon  the  protection  of 
existing  population  sites  and  potentially 
suitable  unoccupied  habitat  within  their 
historic  range. 

The  overall  recovery  goal  stated  in  the 
recovery  plans  for  each  of  these  species 
includes  the  establishment  of  8  to  10 
populations  with  a  minimum  of  100 
mature,  reproducing  individuals  per 
population  for  long-lived  perennials; 
300  mature,  reproducing  individuals  per 
population  for  short-lived  perennials; 
and  500  mature,  reproducing 


individuals  per  population  for  annuals. 
There  are  some  specific  exceptions  to 
this  general  recovery  goal  of  8  to  10 
populations  for  species  that  are  believed 
to  be  very  narrowly  distributed  on  a 
single  island,  and  the  proposed  critical 
habitat  designations  reflect  this 
exception  for  these  species.  For 
example,  the  recovery  goals  for 
Tetramolopium  rockii  are  three 
populations,  protected  from  all  threats, 
with  the  total  number  of  individuals 
sustained  or  exceeded  in  each 
population  for  five  consecutive  years 
(Service  1996a).  To  be  considered 
recovered,  the  populations  of  a  midti- 
island  species  shoidd  be  distributed 
among  the  islands  of  its  known  historic 
range  (Service  1995a,  1995b,  1996a, 
1996b,  1996c,  1997, 1998a,  1998b, 
1998c).  A  population,  for  the  purposes 
of  this  discussion  and  as  defined  in  the 
recovery  plans  for  these  species,  is  a 
unit  in  which  the  individuals  could  be 
regularly  cross-pollinated  and 
influenced  by  same  small-scale  events 
(such  as  landslides),  and  which  contains 
a  minimiun  of  100,  300,  or  500  mature, 
reproducing  individuals,  depending  on 
whether  the  species  is  a  long-lived 
perennial,  short-lived  perennial,  or 
annual. 

By  adopting  the  specific  recovery 
objectives  enumerated  above,  the 
adverse  effects  of  genetic  inbreeding  and 
random  environmental  events  and 
catastrophes,  such  as  landslides, 
hurricanes,  or  tsunamis,  that  could 
destroy  a  large  percentage  of  a  species 
at  any  one  time  may  be  reduced 
(Menges  1990;  Podolsky  2001).  These 
recovery  objectives  were  initially 
developed  by  the  HPPRCC  and  are 
foimd  in  all  of  the  recovery  plans  for 
these  species.  While  they  are  expected 
to  be  further  refined  as  more 
information  on  the  population  biology 
of  each  species  becomes  available,  the 
justification  for  these  objectives  is  found 
in  the  current  conservation  biology 
literature  addressing  the  conservation  of 
rare  and  endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  et  al.  1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 
2000; 'Karieva  and  Wennergren  1995; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Menges  1990;  Murphy  et  al.  1990; 
Podolsky  2001;  Quintana-Ascencio  and 
Menges  1996;  Taylor  1995;  Tear  et  al. 
1995;  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  in  the  short- 
term  is  a  successful  population  that  can 
carry  on  basic  life-history  processes, 
such  as  establishment,  reproduction, 
and  dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 


populations  should  be  at  a  reduced  risk 
of  extinction  and  be  adaptable  to 
environmental  change  through 
evolution  and  miration. 

Many  aspects  of  species  life  history 
are  typically  considered  to  determine 
guidelines  for  species'  interim  stability 
and  recovery,  including  longevity, 
breeding  system,  growdi  form, 
fecundity,  ramet  (a  plant  that  is  an 
independent  member  of  a  clone) 
production,  survivorship,  seed 
longevity,  enviroiunental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiian  species  are  poorly  studied, 
and  the  only  one  of  these  characteristics 
that  can  be  uniformly  applied  to  all 
Hawaiian  plant  species  is  longevity  (i.e., 
long-lived  perennial,  short-lived 
perennial,  and  annual).  In  general,  long- 
lived  woody  perennial  species  would  be 
expected  to  be  viable  at  popidation 
levels  of  50  to  250  individuals  per 
population,  while  short-lived  perennial 
species  would  be  viable  at  population 
levels  of  1,500  to  2,500  individuals  or 
more  per  population.  These  population 
numbers  were  refined  for  Hawaiian 
plant  species  by  the  HPPRCC  (1994)  due 
to  the  restricted  distribution  of  suitable 
habitat  typical  of  Hawaiian  plants  and 
the  likelihood  of  smaller  genetic 
diversity  of  several  species  that  evolved 
firom  a  single  introduction.  For  recovery 
of  Hawaiian  plants,  the  HPPRCC 
recommended  a  general  recovery 
guideline  of  100  mature,  reproducing 
individuals  per  population  for  long- 
lived  perennial  species,  300  matiure, 
reproducing  individuals  per  population 
for  short-lived  perennial  species,  and 
500  mature,  reproducing  individuals  per 
population  for  aimual  species. 

The  HPPRCC  also  recommended  the 
conservation  and  establishment  of  8  to 
10  popidations  to  address  the  numerous 
risks  to  the  long-term  survival  and 
conservation  of  Hawaiian  plant  species. 
Although  absent  the  detailed 
information  inherent  to  the  types  of 
popidation  variability  analysis  models 
described  above  (Burgman  et  al.  2001), 
this  approach  employs  two  widely 
recognized  and  scientifically  accepted 
goals  for  promoting  viable  populations 
of  listed  species — (1)  Creation  or 
maintenance  of  multiple  populations  so 
that  a  single  or  series  of  catastrophic 
events  cannot  destroy  the  entire  listed 
sp>ecies  (Luijten  et  al.  2000;  Menges 
1990;  Quintana-Ascencio  and  Menges 
1996);  and  (2)  increasing  the  size  of  each 
population  in  the  respective  critical 
habitat  units  to  a  level  where  the  threats 
of  genetic,  demographic,  and  normal 
environmental  imcertainties  are 
diminished  (Hendrix  and  Kyhl  2000; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2001;  Service  1997;  Tear 


et  al.  1995;  Wolf  and  Harrison  2001).  In 
general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Meffe  and 
Carroll  1996;  Raup  1991).  This  basic 
conservation  principle  of  redundancy 
applies  to  Hawaiian  plant  species.  By 
maintaining  8  to  10  viable  populations 
in  several  critical  habitat  units,  the 
threats  represented  by  a  fluctuating 
environment  are  alleviated,  and  the 
species  has  a  greater  likelihood  of 
achieving  long-term  survival  and 
recovery.  Conversely,  loss  of  one  or 
more  of  the  plant  populations  within 
any  critical  habitat  unit  could  result  in 
an  increase  in  the  risk  that  the  entire 
listed  species  may  not  siuvive  and 
recover. 

Due  to  the  reduced  size  of  suitable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  now  more  susceptible 
to  the  variations  and  weather 
fluctuations  affecting  quality  and 
quantity  of  available  habitat,  as  well  as 
direct  pressure  from  hundreds  of 
species  of  normative  plants  and  animals. 
Establishing  and  conserving  8  to  10 
viable  populations  on  one  or  more 
islands  within  the  historic  range  of  the 
species  will  provide  each  species  with 
a  reasonable  expectation  of  persistence 
and  eventual  recovery,  even  with  the 
high  potential  that  one  or  more  of  these 
populations  will  be  eliminated  by 
normal  or  random  adverse  events,  such 
as  the  hurricanes  that  occurred  in  1982 
and  1992  on  Kauai,  fires,  and  nonnative 
plant  invasions  (HPPRCC  1994;  Luijten 
et  al.  2000;  Mangel  and  Tier  1994;  Pimm 
et  al.  1998;  Stacey  and  Taper  1992).  We 
conclude  that  designation  of  adequate 
suitable  habitat  for  8  to  10  popvdations 
as  critical  habitat  is  essential  to  give  the 
species  a  reasonable  likelihood  of  long- 
term  siuvival  and  recovery,  based  on 
currenUy  available  information. 

In  summary,  the  long-term  siuvival 
and  recovery  of  Hawaiian  plant  species 
requires  the  designation  of  critical 
habitat  units  on  one  or  more  of  the 
Hawaiian  islands  with  suitable  habitat 
for  8  to  10  populations  of  each  plant 
species.  Some  of  this  habitat  is  currentiy 
not  known  to  be  occupied  by  these 
species.  To  recover  the  species,  it  will 
be  necessary  to  conserve  suitable  habitat 
in  these  unoccupied  units,  which  in 
turn  will  allow  for  the  establishment  of 
additional  populations  through  natural 
recruitment  or  managed  reintroductions. 
Establishment  of  these  additional 
populations  will  increase  the  likelihood 
that  the  species  will  survive  and  recover 
in  the  fece  of  normal  and  stochastic 
events  {e.g..  hurricanes,  fire,  and 
nonnative  species  introductions) 


(Mangel  and  Tier  1994;  Pimm  et  al. 
1998:  Stacey  and  Taper  1992). 

In  this  rule,  we  have  defined  the 
primary  constituent  elements  based  on 
the  general  habitat  features  of  the  areas 
from  which  the  plants  are  reported, 
such  as  the  type  of  plant  community, 
the  associated  native  plant  species,  the 
physical  location  (e.g.,  steep  rocky  cliffs, 
talus  slopes,  stream  banks),  and 
elevation.  The  areas  we  are  designating 
as  critical  habitat  provide  some  or  all  of 
the  habitat  components  essential  for  the 
conservation  of  the  41  plant  species. 

Chir  approach  to  delineating  critical 
habitat  units  was  applied  in  the 
following  manner: 

1.  We  proposed  and  will  designate 
critical  habitat  on  an  island-by-island 
basis  for  ease  of  understanding  for 
landowners  and  the  public,  for  ease  of 
conducting  the  public  hearing  process, 
and  for  ease  of  conducting  public 
outreach.  In  Hawaii,  landowners  and 
the  public  are  most  interested  and 
affected  by  issues  centered  on  the  island 
on  which  they  reside. 

2.  We  focused  on  designating  units 
representative  of  the  known  current  and 
historical  geographic  and  elevational 
range  of  each  species;  and 

3.  We  designated  critical  habitat  units 
to  allow  for  expansion  of  existing  wild 
populations  and  reestablishment  of  wild 
populations  within  the  historic  range,  as 
recommended  by  the  recovery  plans  for 
each  species. 

The  proposed  critical  habitat  units 
were  delineated  by  creating  rough  units 
for  each  species  by  screen  digitizing 
polygons  (map  units)  using  ArcView 
(Environmental  Systems  Research 
Institute,  Inc.),  a  computer  CIS  program. 
We  created  polygons  by  overlaying 
current  and  historic  plant  location 
points  onto  digital  topographic  maps  of 
each  of  the  islands. 

We  dien  evaluated  the  resulting  shape 
files  (delineating  historic  elevational 
range  and  potentially,  suitable  habitat). 
We  refined  elevation  ranges,  and  we 
avoided  land  areas  identified  as  not 
suitable  for  a  particular  species  (i.e.,  not 
containing  the  primary  constituent 
elements).  We  dien  considered  the 
resulting  shape  files  for  each  species  to 
define  all  suitable  habitat  on  the  island, 
including  occupied  and  unoccupied 
habitat. 

We  further  evaluated  these  shape  files 
of  suitable  habitat.  We  used  several 
factors  to  delineate  the  proposed  critical 
habitat  units  from  these  land  areas.  We 
reviewed  the  recovery  objectives  (as 
described  above)  and  recovery  plans  for 
each  of  the  species  to  determine  if  the 
number  of  populations  and  population 
size  requirements  needed  for 
conservation  would  be  available  wdthin 


the  suitable  habitat  units  identified  as 
containing  the  appropriate  primary 
constituent  elements  for  each  species.  If 
more  than  the  area  needed  for  the 
number  of  recovery  populations  was 
identified  as  potentially  suitable,  only 
those  areas  within  the  least  disturbed 
suitable  habitat  were  designated  as 
proposied  critical  habitat.  A  population 
for  this  purpose  is  defined  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  that  the  two  are  not 
affected  by  the  same  small-scale  events 
and  are  not  believed  to  be  consistently 
cross-pollinated.  In  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assure  limited 
cross-pollination,  we  are  using  a 
distance  of  1,000  m  (3,280  ft)  based  on 
our  review  of  current  literature  on  gene 
flow  (Barret  and  Kohn  1991;  Fenster  and 
Dudash  1994;  Havens  1998:  Schierup 
and  Christiansen  1996).  We  further 
refined  the  resulting  critical  habitat 
units  by  using  satellite  imagery  and 
parcel  data  to  eliminate  areas  that  did 
not  contain  the  appropriate  vegetation 
or  associated  native  plant  species,  as 
well  as  features  such  as  cultivated 
agricultiu^  fields,  housing 
developments,  and  other  areas  that  are 
unlikely  to  contribute  to  the 
conservation  of  one  or  more  of  the  41 
plant  species  for  which  critical  habitat 
was  proposed  on  April  5,  2002.  We  used 
geographic  features  (ridge  lines,  valleys, 
streams,  coastlines,  etc.)  or  manmade 
features  (roads  or  obvious  land  use)  that 
created  an  obvious  boundary  for  a  unit 
as  luiit  area  boundaries. 

Following  publication  of  the  proposed 
critical  habitat  rules,  some  of  which 
were  revised,  for  255  Hawaiian  plants 
(67  FR  3940,  67  FR  9806,  67  FR  15856, 
67  FR  16492,  67  FR  34522,  67  FR  36968, 
67  FR  37108),  we  reevaluated  proposed  • 
critical  habitat.  State-wide,  for  each 
species  using  the  recovery  guidelines  (8 
to  10  populations  with  a  minimum  of 
100  mature,  reproducing  individuals  per 
population  for  long-lived  jjerennials; 
300  mature,  reproducing  individuals  per 
population  for  short-lived  perermials; 
and  500  mature,  reproducing 
individuals  per  population  for  annuals) 
to  determine  if  we  had  inadvertenUy   . 
proposed  for  designation  too  much  or 
too  little  habitat  to  meet  the  essential 
recovery  goals  of  8  to  10  populations  per 
species  distributed  among  the  islands  of 
the  species'  knovra  historic  range 
(HINHP  Database  2000,  2001;  Wagner  et 
al.  1990. 1999).. Based  on  comments  and 
information  we  received  during  the 
comment  periods,  we  assessed  the 
proposed  critical  habitat  in  order  to 
ascertain  which  areas  contained  the 


13026  Federal  Regirter / Vol.  68,  No.  52 /Tuesday,  March  18.  2003 /Rules  and  Regnlations 


highest  quality  habitat  and  had  the 
highest  likelpiood  of  conserving  the 
species.  We  ranked  areas  of  the 
proposed  critical  habitat  by  the  quality 
of  the  primary  constituent  elements  (i.e., 
intact  native  plant  communities, 
predominance  of  associated  native 
plants  versus  nonnative  plants), 
potential  as  a  conservation  area  (i.e., 
whether  the  land  is  zoned  conservation 
and  whether  the  landowner  is  already 
participating  in  plant  conservation  or 
recovery  actions),  and  current  or 
expected  management  of  known  threats 
(e.g.,  ungulate  control;  weed  control; 
nonnative  insect,  slug,  and  snail 
control).  We  ranked  as  most  essential 
areas  that  contain  high  quality  primary 
constituent  elements,  are  zoned  for 
conservation,  and  have  ongoing  or 
expected  threat  abatement  actions.  This 
ranking  process  also  included 
determining  which  habitats  were 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species  (see 
"Primary  Constituent  Elements").  Areas 
that  are  zoned  for  conservation  or  have 
been  identified  as  a  State  Forest 
Reserve,  NAR,  Wildlife  Preserve.  State 
Park,  or  are  managed  for  conservation 
by  a  private  landowner  have  a  high 
likelihood  of  providing  conservation 
benefit  to  the  species  and  are  therefore 
more  essential  than  other  comparable 
habitat  outside  of  those  types  of  areas. 
Of  these  most  essential  areas,  we 
selected  adequate  area  for  our  recovery 
goals  of  8  to  10  populations  distributed 
among  the  islands  of  each  species' 
historical  range.  Of  the  proposed  critical 
habitat  for  a  species,  areas  that  were  not 
ranked  most  essential  and  that  may 


provide  habitat  for  populations  above 
the  recovery  goal  of  8  to  10  were 
determined  not  essential  for  the 
conservation  of  the  species  and  were 
excluded  from  the  final  designation. 

Within  the  critical  habitat  Doundaries, 
section  7  consultation  is  generally 
necessary,  and  adverse  modification 
could  occur  only  if  the  primary 
constituent  elements  are  affected. 
Therefore,  not  all  activities  within 
critical  habitat  would  trigger  an  adverse 
modification  conclusion.  In  selecting 
areas  of  designated  critical  habitat,  we 
made  an  effort  to  avoid  developed  areas, 
such  as  towns  and  other  similar  lands, 
that  are  unlikely  to  contribute  to  the 
conservation  of  the  41  species. 
However,  the  minimum  mapping  unit 
that  we  used  to  approximate  our 
delineation  of  critical  habitat  for  these 
species  did  not  allow  us  to  exclude  all 
such  developed  areas  from  the  maps.  In 
addition,  existing  manmade  features 
and  structures  within  the  boundaries  of 
the  mapped  unit,  such  as  buildings; 
roads;  aqueducts  and  other  water  system 
features — including,  but  not  limited  to, 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  tuimels,  water  tanks, 
gaging  stations,  intakes,  reservoirs, 
diversions,  flumes,  and  wells; 
telecommunications  towers  and 
associated  structures  and  equipment; 
electrical  power  transmission  lines  and 
distribution,  and  communication 
facilities  and  regularly  maintained 
associated  rights-of-way  and  access 
ways;  radars;  telemetry  antennas; 
missile  launch  sites;  arboreta  and 
gardens;  heiau  (indigenous  places  of 
worship  or  shrines)  and  other 
archaeological  sites;  airports;  other 
paved  areas;  and  lavtrns  and  other  rural 


residential  landscaped  areas  do  not 
contain  one  or  more  of  the  primary 
constituent  elements  and  are  therefore 
excluded  under  the  terms  of  this 
regulation.  Federal  actions  limited  to 
.those  areas  would  not  trigger  a  section 
7  consultation  unless  they  affect  the 
species  or  primary  constituent  elements 
in  adjacent  critical  habitat. 

In  summary,  for  these  species,  we 
utilized  the  approved  recovery  plan 
guidance  to  identify  appropriately  sized 
land  units  containing  essential  occupied 
and  unoccupied  habitat.  Based  on  the 
best  available  information,  we  believe 
these  areas  constitute  the  essential 
habitat  on  Molokai  to  provide  for  the 
recovery  of  these  41  species. 

The  critical  habitat  areas  described 
below  constitute  our  best  assessment  of 
the  physical  and  biological  features 
needed  for  the  conservation  of  the  41 
plant  species  emd  of  the  special 
management  needs  of  these  species,  and 
are  based  on  the  best  scientific  and 
commercial  information  available  and 
described  above.  We  publish  this  final 
rule  acknowledging  that  we  have 
incomplete  information  regarding  many 
of  the  primary  biological  and  physical 
requirements  for  these  species. 
However,  both  the  Act  and  the  relevant 
court  orders  require  us  to  proceed  with 
designation  at  this  time  based  on  the 
best  information  available.  As  new 
information  becomes  available,  we  may 
consider  reevaluating  the  boundaries  of 
areas  that  warrant  critical  habitat 
designation. 

The  approximate  areas  of  the 
designated  crtical  habitat  by 
landownership  or  jurisdiction  are 
shown  in  Table  4.  • 


Table  4.— Approximate  Critical  Habitat  Area  Designated  by  Unit  and  Landownership  or  Jurisdiction, 

Molokai.  Maui  County.  Hawaii  ^ 


Unit  name 


Molokai  ^—Tetramolopium  rockii—a  

Molokai  2—Sesbania  tomentosa—a  

Molokai  2—Tetramolopium  rockii—b  

Molokai  3 — Centaurium  sebaeokles — a 

Molokai  3 — Tetmmotopium  roddi—c , 

Molokai  4 — Brighamia  rockii—a 

Molokai  4 — Hibiscus  amottianus  ssp.  immaculatus — a 

Molokai  5 — Brighamia  rockii—b  

Molokai  5 — Peucedanum  sandwicense — a 

Molokai  5 — Tetramotopium  rockii—d  .*. 


•  State/kical 

Private 

Federal 

Total 

68  ha 

68  ha 

(167  ac) 

' 

(167  ac) 

57  ha 

<1  ha 

58  ha  . 

(142  ac) 

(<1ac) 

(143  ac) 

103  ha 

9ha 

112  ha 

(254  ac) 

(23  ac) 

(278  ac) 

94  ha 

Iha 

95  ha 

(233  ac) 

(3ac) 

(235  ac) 

104  ha 

<1  ha 

104  ha 

(257  ac) 

(<1ac) 

(257  ac) 

20  ha 

20ha 

(50  ac) 

« 

(50  ac) 

56  ha 

56  ha 

(139  ac) 

(139  ac) 

4ha 

4ha 

(10  ac) 

. 

(10  ac) 

4ha 

4ha 

(10  ac) 

(10  ac) 

4  ha 

4ha 

(10  ac) 

• 

(10  ac) 
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Table  4.— Approximate  Critical  Habitat  Area  Designated  by  Unit  and  Landownership  or  Jurisdiction, 

Molokai,  Maui  County,  Hawaii  ^—Continued 


UnKname 


Motokai  6—Adenophorus  periens—a 

Motokai  6—Adenophorus  periens—b 

Motokai  6—AderK>phorus  periens—c „ 

Molokai  6—Alectryon  macrocoocus—a 

Motokai  6—Bidens  wiebkei—a 

Mokjkai  6— Brighamia  rockii—c  

Molokai  6— Brighamia  rockii—d 

Motokai  6— Brighamia  rockii—e  

Motokai  6—Canavalia  mok>kaiensis—a 

Motokai  6—Canavalia  mdokaiensis—b 

Motokai  S—Canavalia  mok>kaiensi^—c  

Motokai  &—Clermontia  obkxtgifolia  ssp.  brevipes—a 

Motokai  6—Clermontia  obtongifolia  ssp.  brevipes—b 

Motokai  6—Clermontia  obtongifolia  ssp.  brevipes—c 

Motokai  6—Ctenitis  squamigera—a 

Molokai  B—Cyanea  dunbarii—a 

Motokai  6—Cyanea  dunbarii—b 

Motokai  6—Cyanea  dunbarii—c 

Motokai  B—Cyanea  grimesiaha  ssp.  grimesiana—a  

Motokai  6—Cyanea  mannii—a 

Motokai  6—Cyanea  mannii—b 

Motokai  6—Cyanea  mannii—c 

Molokai  6—Cyanea  mannii—d 

Motokai  6—Cyanea  mannO—e 

Motokai  6—Cyanea  procera—a  

Motokai  6—Cyan0a  procera-b '. 

Motokai  6—Diellia  erecta—a 

Motokai  6—Diplazium  motokaiense—a 

Motokai  6— Eugenia  koolauensis—a 

Motokai  6—Flueggea  neowawraea—a  

Motokai  6 — Hesperomannia  arborescens—a  -. 

Molokai  6 — Hesperomannia  arborescens—b 

Molokai  6— Hibiscus  amottianus  ssp.  immaculatus— b 
Motokai  6— Hibiscus  amottianus  ssp.  immaculatus— c 
l^/lolokai  6— Hibiscus  amottianus  ssp.  immaojlatus—d 


State/tocal 


79  ha 
(194  ac) 
49  ha 
(121  ac) 
209  ha 
(517  ac) 
125  ha 
(309  ac) 


Private 


<1  ha 
(<lac) 
347  ha 
(858  ac) 
5  ha 
(12  ac) 


220  ha 
(543  ac) 


36  ha 

(94  ac) 

127  ha 

17  ha 

(313  ac) 

(42  ac) 

83  ha 

(205  ac) 

. 

80  ha 

(197  ac) 

<1  ha 

76  ha 

(lac) 

(187  ac) 

150  ha 

(371  ac) 

130  ha 

1  ha 

(322  ac) 

(3ac) 

104  ha 

253  ha 

(258  ac) 

(626  ac) 

422  ha 

5ha 

(1,042  ac) 

(12  ac) 

58  ha 

(144  ac) 

195  ha 

133  ha 

(481  ac) 

(329  ac) 

47  ha 

41  ha 

(115  ac) 

(102  ac) 

23  ha 

(56  ac) 

1,898  ha 

235  ha 

(4,690  ac) 

(581  ac\ 

110  ha 

(272  ac) 

81  ha 

(200  ac) 

<1  ha 

78  ha 

(<1ac) 

(192  ac) 

114  ha 

46  ha 

(283  ac) 

(114  ac) 

<1  ha 

168  ha 

(lac) 

(415  ac) 

301  ha 

47  ha 

(744  ac) 

(117  ac) 

85  ha 

287  ha 

(211  ac) 

(710  ac) 

99  ha 

(244  ac) 

355  ha 

13  ha 

(876  ac) 

(32  ac) 

471  ha 

(1.164  ac) 

61  ha 

(151  ac) 

158  ha 

3ha 

(390  ac) 

(6ac) 

127  ha 

47  ha 

(315  ac) 

(117  ac) 

108  ha 

(268  ac) 

213  ha 

4ha 

(527  ac) 

(11  ac) 

146  ha 

130  ha 

(361  ac) 

(320  ac) 

Federal 


214  ha 
(530  ac) 


Total 


79  ha 
(194  ac) 
396  ha 
(980  ac) 


125  ha 
(309  ac) 
220  ha 
(543  ac) 
38  ha 
(94  ac) 
144  ha 
(355  ac) 
83  ha 
(205  ac) 
80ha 
(197  ac) 
76  ha 
(188  ac) 
150  ha 
(371  ac) 
131  ha 
(325  ac) 
358  ha 
(884  ac) 
427  ha 
(1,054  ac) 
58  ha 
(144  ac) 
328  ha 
(810  ac) 
88  ha       - 
(218  ac) 
23  ha 
(56  ac) 
2.133  ha 
(5,272  afc) 
110  ha 
(272  ac) 
81  ha 
(200  ac) 
78  ha 
(192  ac) 
161  ha 
(397  ac) 
168  ha 
(416  ac) 
348  ha 
(861  ac) 
373  ha 
(921  ac) 
99  ha 
(244  ac) 
368  ha 
(909  ac) 
471  ha 
(1,164  ac) 
61  ha 
(151  ac) 
160  ha 
(397  ac) 
175  ha 
(432  ac) 
108  ha 
(268  ac) 
218  ha 
(538  ac) 
276  ha 
(681  ac) 
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Table  4.— Approximate  Critical  Habitat  Area  Designated  by  Unit  and  Landownership  or  Jurisdiction. 

MoLOKAi,  Maui  County,  Hawaii  i— Continued 


Unit  name 


State/local 


Private 


Federal 


Total 


Molokaj  6 — Ischaemum  byrone — a  

Molokai  6 — Ischaemum  byrone — b  

Molokai  6 — Labordia  triflora — a 

Molokai  6— Labordia  triflora — b 

Molokai  6— Labordia  triflora — c  

Molokai  6 — Labordia  triflora— d 

Molokai  6 — Lysimachia  maxima — a  

Molokai  6 — Lysimacfiia  maxima — b  

Molokai  6 — Lysimachia  maxima— c  

Molokai  6 — Mariscus  fauriei — a 

Molokai  6 — Mariscus  fauriei— b 

Molokai  6 — Melicope  mucronulata — a 

Molokai  6 — Melicope  mucronulata — b 

Molokai  6 — Melicope  mucronulatar< 

Molokai  6 — Melicope  mucronulata— d 

Molokai  6 — Melicope  mucronulata— e 

Molokai  6 — Melicope  reflexa — a 

Molokai  6 — Melicope  reflexa — b 

Molokai  6 — Neraudia  sericea — a 

Molokai  6 — Peucedanum  sandwicense—b 
Molokai  6 — Peucedanum  sandwicense—c 

Molokai  6 — Phyllostegia  mannii—a 

Molokai  6 — Phyllostegia  mannii—t 

Molokai  6 — Phyllostegia  mannii—c 

Molokai  6 — Plantago  princeps—a 

Molokai  6 — Pteris  lidgatei—a  

Molokai  6 — Schiedea  lydgateh-a  

Molokai  6— Schiedea  lydgatei—b  

Molokai  6— Schiedea  nuttalUi—a 

Molokai  6— Schiedea  nuttallii—b 

Molokai  6 — Schiedea  sarmentosa—a  

Molokai  6 — Schiedea  sarmentosa—b 

Molokai  6 — Silene  alexandri—a  

Molokai  6 — Silene  alexandri—b  

Motokai  6— Silene  lanceolata—a  


15  ha 
(37  ac) 


2ha 
(Sac) 


81  ha 
(201  ac) 
408  ha 
(1.008  ac) 
65  ha 
(161  ac) 
400  ha 
(987  ac) 
9  ha 
(22  ac) 
304  ha 
(751  ac) 
84  ha 
(207  ac) 
84  ha 
(207  ac) 


113ha 
(278  ac) 
60  ha 
(147  ac) 
476  ha 
(1,176  ac) 
397  ha 
(980  ac) 


61  ha 
(150  ac) 


480  ha 
(1,185  ac) 
118  ha 
(292  ac) 
441  ha 
(1,089  ac) 


1.154  ha 
(2.851  ac) 
75  ha 
(186  ac) 


138  ha 
(340  ac) 

405  ha 
(1.000  ac) 


405  ha 
(1.000  ac) 


15  ha 
(36  ac) 
28  ha 
(70  ac) 


2ha 
(6ac) 
13  ha 
(32  ac) 
442  ha 
(1,091  ac) 


376  ha 
(930  ac) 
15  ha 
(36  ac) 


3  ha 
(6ac) 


<  1  ha 
(<1  ac) 
72  ha 
(177  ac) 
14  ha 
(36  ac) 
30  ha 
(73  ac) 
8  ha 
(19  ac) 
1,829  ha 
(4.520  ac) 
116  ha 
(286  ac) 


84  ha 
(207  ac) 


378  ha 
(934  ac) 
11  ha 
(28  ac) 
52  ha 
(129  ac) 
73  ha 
(180  ac) 
185  ha 
(458  ac) 
163  ha 
(403  ac) 


127  ha 
(313  ac) 
203  ha 
(502  ac) 
266  ha 
(657  ac) 
203  ha 
(502  ac) 
266  ha 
(657  ac) 
289  ha 
(714  ac) 


30  ha 
(73  ac) 
28  ha 
(70  ac) 
2ha 
(5ac) 
2ha 
(6ac) 
13  ha 
(32  ac) 
523  ha 
(1,292  ac) 
408  ha 
(1,008  ac) 
441  ha 
(1.091  ac) 
414  ha 
(1.023  ac) 
9  ha 
(22  ac) 
307  ha 
(758  ac) 
84  ha 
(207  ac) 
84  ha 
(208  ac) 
72  ha 
(177  ac) 
127  ha 
(314  ac) 
89ha 
(221  ac) 
484  ha 
(1,195  ac) 

2.226  ha 
(5,500  ac) 
116  ha 
(286  ac) 
61  ha 
(150  ac) 
84  ha 
(207  ac) 
480  ha 
(1.185  ac) 
496  ha 
(1.226  ac) 
452  ha 
(1.117  ac) 
52  ha 
(129  ac) 

1.227  ha 
(3,031  ac) 
261  ha 
(645  ac) 
163  ha 
(403  ac) 
138  ha 
(340  ac) 
127  ha 
(313  ac) 
608  ha 
(1.502  ac) 
266  ha 
(657  ac) 
608  ha 
(1.502  ac) 
266  ha 
(657  ac) 
289  ha 
(714  ac) 
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Table  4.— Approximate  Critical  Habitat  Area  Designated  by  Unit  and  Landownership  or  Jurisdiction, 

Molokai,  Maui  County,  Hawaii  i— Continued 


Unit  name 


State/local 


Private 


Federal 


Total 


Motokai  6 — Spermolepis  hawaiiensis—a 

Molokai  6 — Stenogyne  bifida—^ 

Motokai  6—Zanthoxylum  hawaiiense—a 

Molokai  T—Bidens  wiebkei—b 

Molokai  8 — Bidens  wiebkei—c 

Molokai  9 — Isodendrion  pyrifolium—a  .... 
Molokai  9 — Hibiscus  brackenridgei—a  ... 
Molokai  9 — Sesbania  tomentosa—b 

Grand  Total* 


105  ha 
(259  ac) 


123  ha 
(303  ac) 
101  ha 
(249  ac) 
107  ha 
(264  ac) 
88  ha 
(217  ac) 


85  ha 
(211  ac) 
480ha 
(1.185  ac) 
259  ha 
(640  ac) 
240  ha 
(593  ac) 
1  ha 
(2ac) 


4.958  ha 
(12.251  ac) 


4,884  ha 
(12,068  ac) 


1  ha 
(3ac) 


85  ha 
(211  ac) 
585  ha 
(1,444  ac) 
259  ha 
(640  ac) 
240  ha 
(593  ac) 
124  ha 
(305  ac) 
101  ha 
(249  ac) 
107  ha 
(264  ac) 
88  ha 
(217  ac) 


9,843  ha 
(24,333  ac) 


^  Area  differerx»s  due  to  digital  mapping  discrepancies  between  TMK  data  (GDSI  2000)  and  USGS  coastline,  or  differerKes  due  to  rourtding. 
'Totals  take  into  conskjeration  over1appir>g  individual  species  units. 


Critical  habitat  includes  habitat  for 
these  41  species  in  the  northwestern, 
northeastern,  central,  and  southern 
portions  of  Molokai.  Lands  designated 
as  critical  habitat  have  been  divided 
into  a  total  of  88  units.  A  brief 
description  of  each  imit  is  presented 
alphabetically  below. 

Descriptions  of  Critical  Habitat  Units 

Molokai  6 — Adenophorus  periens — a 

This  unit  is  critical  habitat  for 
Adenophorus  periens  and  is  79  ha  (194 
ac)  on  State  (Puu  Alii  NAR)  and  private 
land  and  contains  a  portion  of  the 
eastern  ridge  of  Waikolu  Valley.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial 
Adenophorus  periens  and  is  currently 
unoccupied.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  Metrosideros  polymorpha 
trunks  in  M.  poIymorpha-Cibotium 
glaucum  lowland  wet  forest  and  cloud 
forests  in  well-developed,  closed 
canopy,  providing  deep  shade  and  high 
humidity.  In  addition,  it  is  some 
distance  away  from  the  other  critical 
habitat  |or  this  species,  in  order  to  avoid 
all  recovery  popiUations  bom  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Adenophorus  periens — ^b 

This  unit  is  critical  habitat  for 
Adenophorus  periens  and  is  396  ha  (980 
ac)  on  State  (Molokai  Forest  Reserve) 
and  private  land.  The  imit  contains  a 
portion  of  Kaholoapele,  Kamakou, 
Pakui,  Puu  o  Wahaula,  and  Uapa 


Summits,  and  Kalapa,  Konomanu,  and 
Kuana  Ridges.  This  unit  provides 
habitat  for  2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Adenophorus  periens 
and  is  ciurently  unoccupied.  This  unit 
is  essential  to  tiie  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  featiues  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
Metrosideros  polymorpha  trunks  in  M. 
polymorpha-Cibotium  glaucum  lowland 
wet  forest  and  cloud  forests  in  well- 
developed,  closed  canopy,  providing 
deep  shade  and  high  humidity.  In 
adcQtion,  it  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Adenophorus  periens — c 

This  unit  is  critical  habitat  for 
Adenophorus  periens  and  is  214  ha  (530 
ac)  on  State  (Molokai  Forest  Reserve  and 
Olokui  NAR)  and  private  land.  The  unit 
contains  a  portion  of  Kapapa  Pali, 
Olokui  and  Pohakuulaula  Simimits. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Adenophorus  periens  afid  is  ciurently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 


goals.  The  habitat  features  contained  in 
this  imit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Metrosideros  polymorpha  trunks  in  M. 
polymorpha-Cibotium  glaucum  lowland 
wet  forest  and  cloud  forests  in  well- 
developed,  closed  canopy,  providing 
deep  shade  and  high  humidity.  In 
addition,  it  is  some  distance  away  from 
the  other  Critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Alectryon  macrococcus—r^ 

This  unit  is  critical  habitat  for 
Alectryon  macrococcus  and  is  125  ha 
(309  ac)  on  State  land  (Molokai  Forest 
Reserve),  containing  a  portion  of  Kupaia 
Gulch.  This  unit  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  pereimial  Alectryon  macrococcus 
and  is  currently  occupied  by  5  plants. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currenUy  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to  talus  slopes  or  gulches  within 
dry  or  mesic  lowland  forest,  which  are 
unique  to  the  Molokai  range  of  the 
species.  In  addition,  it  is  some  distance 
away  frtim  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 


13030  Fmleral  Register /Vol.  68.  No.  52 /Tuesday,  March  18.  2003 /Rules  and  Regulations 


destroyed  by  one  naturally  occuiring 
catastrophic  event. 

Molokai  6 — Bidens  wiebkei — a 

This  unit  is  critical  habitat  for  Bidens 
wiebkei  and  is  219  ha  (542  ac)  on 
private  land  (Molokai  Forest  Reserve), 
containing  a  portion  of  Puu  Kolekole 
Summit.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Bidens  wiebkei  and  is 
currently  occupied  by  one  plant.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  luiit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes  in  Metrosideros 
polymorpha-doimnaXed  mesic 
shrublands  or  dry  or  mesic  M. 
polymorpha-Styphelia  tameiameiae 
lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  7 — Bidens  wiebkei — b 

This  unit  is  critical  habitat  for  Bidens 
wiebkei  and  is  240  ha  (593  ac)  on 
private  land.  The  unit  contains  a  portion 
of  Kepuna,  Kuinaho,  and  Lamaloa 
Gulches,  and  Lamaloa  Head  Summit. 
This  unit  provides  habitat  for  2 
populations  of  300  matine,  reproducing 
individuals  of  the  short-lived  perennial 
Bidens  wiebkei  and  is  ciurently 
occupied  by  over  200  plants.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  luiit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  slopes  in  Metrosidems 
polymorpha-domin&ted  mesic 
shrublands  or  dry  or  mesic  M. 
polymorpha-Styphelia  tameiameiae 
lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Molokai  8 — Bidens  wiebkei — c 

This  unit  is  critical  habitat  for  Bidens 
wiebkei  and  is  124  ha  (305  ac)  on  State 


and  private  lands.  The  imit  contains  a 
portion  of  Alanuipuhipaka  and  Puu  o 
Hoku  Ridges,  Papio  Gulch,  and  KoaUi 
Siunmit.  This  unit  provides  habitat  for 
2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Bidens  wiebkei  and  is 
currently  imoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  estabUshment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limit^  to,  slopes  in 
Metrosideros  polymorpha-dominaied 
mesic  shrublands  or  dry  or  mesic  M. 
polymorpha-Styphelia  tameiameiae 
lowland  shrubland.  This  imit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  frt>m 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  4 — Brighamia  rockii—a 

This  unit  is  critical  habitat  for 
Brighamia  rockii  and  is  20  ha  (51  ac)  on 
State  land  (Kalaupapa  National 
Historical  Park),  containing  a  portion  of 
Kaala  Cape.  This  tmit,  in  combination 
with  unit  5 — Brighamia  rockii — b  and 
unit  6 — Brighamia  rockii — c,  provides 
habitat  for  one  population  of  100 
matiu«,  reproducing  individuals  of  the 
long-lived  perennial  Brighamia  rockii 
and  is  ciurently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  rock 
crevices  on  steep  basalt  sea  cliffs,  within 
the  spray  zone,  in  coastal  dry  or  mesic 
forest,  Eragrostis  variabilis  mixed 
coastal  cliff  conununities  or  shrubland, 
or  Pritchardia  sp.  coastal  mesic  forest. 
This  unit,  together  with  units  5  and  6, 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Molokai  that  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occiuring  catastrophic 
event. 

Molokai  5 — Brighamia  rockii— b 

This  imit  is  critical  habitat  for 
Brighamia  rockii  and  is  4  ha  (10  ac)  on 
State  land  (Mokapu  Bird  Sanctuary). 
This  unit  is  Mokapu  Island.  This  imit  in 
combination,  with  unit  4 — Brighamia 
rockii — a  and  unit  6 — Brighamia 


rockii— c,  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Brighamia  rockii  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  popidations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  imit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rock  crevices  on  steep  basalt  sea  cliffs, 
within  the  spray  zone,  in  coastal  dry  or 
mesic  forest,  Eragrostis  variabilis  mixed 
coastal  cliff  communities  or  shrubland, 
or  Pritchardia  sp.  coastal  mesic  forest. 
This  unit,  together  with  units  4  and  6, 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Molokai  that  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Brighamia  rockii — c 

This  unit  is  critical  habitat  for 
Brighamia  rockii  and  is  38  ha  (95  ac)  on 
State  land  (Kalaupapa  National 
Historical  Park),  containing  a  portion  of 
Leinaopapio  Point.  This  unit,  in 
combination  with  unit  4 — Brighamia 
rockii — a  and  unit  5 — Brighamia 
rockii — ^b,  provides  habitat  for  one 
population  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Brighamia  rockii  and  is  ciurently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
rock  crevices  on  steep  basalt  sea  cliffs, 
within  the  spray  zone,  in  coastal  dry  or 
mesic  forest,  Eragrostis  variabilis  mixed 
coastal  cliff  communities  or  shrubland, 
or  Pritchardia  sp.  coastal  mesic  forest. 
This  unit,  together  with  units  4  and  5, 
provides  for  one  population  within  this 
multi-island  species'  historical  range  on 
Molokai  that  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all  recmrery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Brighamia  rockii — d 

This  unit  is  critical  habitat  for 
Brighamia  rockii  and  is  145  ha  (358  ac) 
on  State  (Olokui  NAR)  and  private 
lands.  The  unit  contains  a  portion  of 
Ananoio,  Oloupena,  and  Waipu 
Beaches,  Halekou  Cape,  Puukaoku 
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Point.  Haloku,  Oloupena,  Puukaoku, 
and  Wailele  Falls,  lliis  unit  provides 
habitat  for  2  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Brighamia  rockii  and  is 
currently  occupied  by  60  plants.  This 
unit  is  essentid  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  rock  crevices  on  steep  basalt 
sea  cliffs,  within  the  spray  zone,  in 
coastal  dry  or  mesic  forest,  Eragrostis 
variabilis  mixed  coastal  cliff 
communities  or  shrubland,  or 
Pritchardia  sp.  coastal  mesic  forest.  In 
addition,  it  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  bom  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Brighamia  rockii — e 

This  unit  is  critical  habitat  for 
Brighamia  rockii  and  is  83  ha  (206  ac) 
on  State  land.  The  unit  contains  a 
portion  of  Kahiwa  Falls  and  Lepau 
Point.  This  unit  provides  habitat  for  one 
population  of  100  mature,. reproducing 
individuals  of  the  long-lived  perennial 
Brighamia  rockii  and  is  currently 
occupied  by  5  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  rock  crevices  on  steep  basalt 
sea  cliffs,  within  the  spray  zone,  in 
coastal  dry  or  mesic  forest,  Eragrostis 
variabilis  mixed  coastal  cliff 
conununities  or  shrubland,  or 
Pritchardia  sp.  coastal  mesic  forest.  In 
addition,  it  is  some  distance  away  frt>m 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  natiually  occurring  catastrophic 
event. 

Molokai  6 — Canavalia  molokaiensis — a 

This  unit  is  critical  habitat  for 
Canavalia  molokaiensis  and  is  80  ha 
(197  ac)  on  State  land  (Molokai  Forest 
Reserve).  The  unit  contains  a  portion  of 
Kapuna  Spring  and  Mokomoko  Gulch: 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  shori-lived  perennial 


Canavalia  molokaiensis-and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
exposed  sites  on  steep  slopes  in  dry  or 
mesic  Metrosideros  polymorpha- 
Dodonea  viscosa  lowland  shrubland. 
This  unit  is  geographically  separated 
from  the  other  two  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Canavalia  molokaiensis — b 

This  unit  is  critical  habitat  for 
Canavalia  molokaiensis  and  is  76  ha     " 
(187  ac)  on  State  (Molokai  Forest 
Reserve)  and  private  lands.  The  unit 
contains  a  portion  of  Kahuaawi  Gulch. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Canavalia  molokaiensis  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
exposed  sites  on  steep  slopes  in  dry  or 
mesic  Metrosideros  polymorpha- 
Dodonea  viscosa  lowland  shrubland. 
This  unit  is  geographically  separated 
from  the  other  two  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  natinally  occurring  catastrophic 
event. 

Molokai  6 — Canavalia  molokaiensis — c 

This  unit  is  critical  habitat  for 
Canavalia  molokaiensis  and  is  150  ha 
(371  ac)  on  State  land  (Molokai  Forest 
Reserve),  containing  a  portion  of 
Kaunakakai  Gulch.  This  unit  provides 
habitat  for  3  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Canavalia  molokaiensis 
and  is  currently  occupied  by  an 
unknown  number  of  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  Umited  to,  exposed 
sites  on  steep  slopes  in  dry  or  mesic 


Metrosideros  polymorpha-Dodonea 
viscosa  lowland  shrubland.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  sp>ecies,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  3 — Centaurium  sebaeoides — a 

This  unit  is  critical  habitat  for 
Centaurium  sebaeoides  and  is  96  ha 
(238  ac)  on  State  and  Federal  lands 
(Kalaupapa  National  Historical  Park). 
The  unit  contains  a  portion  of  Kalapapa 
,  Peninsula,  and  Lae  Hoolehua  and 
Kaupikiawa  Capes.  This  unit  provides 
habitat  for  one  population  of  500 
matiue.  reproducing  individuals  of  the 
annual  Centaurium  sebaeoides  and  is 
currently  occupied  by  several  thousand 
plants.  "1111$  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  volcanic 
or  clay  soils  or  cliffs  in  arid  coastal 
areas.  In  addition,  it  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Clermontia  oblongifolia  ssp. 
brevipes — a 

This  unit  is  critical  habitat  for 
Clermontia  oblongifolia  ssp.  brevipes 
and  is  131  ha  (325  ac)  on  State  (Puu  Alii 
NAR)  and  private  lands,  containing  a 
portion  of  the  eastern  ridge  of  Waikolu 
Valley.  This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-Hved  perennial 
Clermontia  oblongifolia  ssp.  brevipes 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  shallow 
soil  on  gulch  slopes  in  wet  Metrosideros 
polymorpha-donunated  forests.  This 
unit  is  geographically  separated  from 
the  other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  bom  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 
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Molokai  6 — Clennontia  oblongifolia  ssp. 
brevipes — b 

This  unit  is  critical  habitat  for 
Clennontia  oblongifolia  ssp.  brevipes 
and  is  358  ha  (884  ac)  on  State  (Molokai 
Forest  Reserve)  and  private  lands.  The 
unit  contains  a  portion  of  Kaholoapeie, 
Kamakou,  Pakui,  Puu  o  Wahaula,  and 
Uapa  Summits,  and  Kalapa  Konomanu 
and  Kuana  Ridges.  This  unit  provides 
habitat  for  3  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Clennontia  oblongifolia 
ssp.  brevipes  and  is  currently 
unoccupied.  This  linit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
shallow  soil  on  gulch  slopes  in  wet 
Metrosideros  polymorpha-dominated 
forests.  This  unit  is  geographically 
separated  from  the  other  two  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuxing  catastrophic  event. 

Molokai  6 — Clennontia  oblongifolia  ssp. 
brevipes-c 

This  unit  is  critical  habitat  for 
Clennontia  oblongifolia  ssp.  brevipes 
and  is  427  ha  (1.054  ac)  on  State  and 
private  lands.  The  unit  contains  a 
portion  of  Honukakau,  Kapuki,  and 
Olokui.  This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Clennontia  oblongifolia  ssp.  brevipes 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  shallow 
soil  on  gulch  slopes  in  wet  Metrosideros 
,  polymorpha-dominated  forests.  This 
unit  is  geographically  separated  from 
the  other  two  units  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Ctenitis  squamigera — a 

This  unit  is  critical  habitat  for  Ctenitis 
squamigera  and  is  58  ha  (144  ac)  on  . 
private  land.  The  luiit  contains  a  portion 
of  Kalapamoa  Ridge  and  Kua  and 
Wawaia  Gulches.  This  unit  provides 


habitat  for  one  population  of  300 
matiu^.  reproducing  individuals  of  the 
short-lived  perennial  Ctenitis 
squamigera  and  is  currently  occupied 
by  20  plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  featiues 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  mesic  forests  or  gulch  slopes, 
hi  addition,  it  is  some  distance  away 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Cyanea  dunbarii — a 

This  unit  is  critical  habitat  for  Cyanea 
dunbarii  and  is  328  ha  (810  ac)  on  State 
(Kalaupapa  National  Historical  Park  and 
Molokai  Forest  Reserve)  and  private 
lands.  The  unit  contains  a  portion  of 
Waihanau  Stream  and  Waianui  Gulch. 
This  unit  provides  habitat  for  7 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  dunbarii  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necesscuy  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  feattires  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
streambanks  in  mesic  to  wet 
Dicranopteris  linearis-Metrosideros 
polymorpha  lowland  forest  on  moderate 
to  steep  slopes.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Cyanea  dunbarii — b 

This  imit  is  critical  habitat  for  Cyanea 
dunbarii  and  is  88  ha  (218  ac)  on  State 
(Molokai  Forest  Reserve)  and  private 
lands.  The  unit  contains  a  portion  of 
Mokomoko  Gulch  and  Kapuna  Spring. 
This  unit  provides  habitat  for  2 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  dunbarii  and  is  currently 
occupied  by  30  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 


contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
hmited  to,  streambanks  in  mesic  to  wet 
Dicranopteris  linearis-Metrosideros 
polymorpha  lowland  forest  on  moderate 
to  steep  slopes.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,. in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Cyanea  dunbarii — c 

This  unit  is  critical  habitat  for  Cyanea 
dunbarii  and  is  23  ha  (56  ac)  on  State 
(Molokai  Forest  Reserve)  land.  The  unit 
contains  a  portion  of  Kaulolo  Ridge  and 
the  Molokai  Tunnel  near  Puu  Makaliilii. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  dunbarii  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  imit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
streambanks  in  mesic  to  wet 
Dicranopteris  linearis-Metrosideros 
polymorpha  lowland  forest  on  moderate 
to  steep  slopes.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  &t>m 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Cyanea  grimesiana  ssp. 
grimesiana — a 

This  unit  is  critical  habitat  for  Cyanea, 
grimesiana  ssp.  grimesiana  and  is  2,133 
ha  (5.272  ac)  on  State  (Molokai  Forest 
Reserve  and  Olokui  NAR)  and  private 
lands.  The  unit  contains  a  portion  of 
Kahiwa  Falls,  Kolo,  Kukuinui,  and 
Pohakaunoho  Ridges,  Puu  Lua  and 
Pakui  Simimit,  Mdahini  Cave,  and 
Kuapuuiki  Spring.  This  unit  provides 
habitat  for  2  pnipulations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  grimesiana  ssp. 
grimesiana  and  is  ciurently  occupied  by 
7  plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population, 
which  is  ciurently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  mesic  forest  dominated  by 
Metrosideros  polymorpha  or  M. 
polymorpha  and  Acacia  koa,  or  cUBs.  In 
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addition,  it  is  some  distance  away  bova 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  frtim  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Cyanea  maimii — a 

This  unit  is  critical  habitat  for  Cyanea 
mannii  and  is  110  ha  (272  ac)  on  State 
land  (Kalaupapa  National  Historical 
Park  and  Molokai  Forest  Reserve).  The 
unit  contains  a  portion  of  Waihii  Spring 
and  Waianui  Gulch.  This  luiit  provides ' 
habitat  for  one  population  of  300 
matiue,  reproducing  individuals  of  the 
short-lived  perennial  Cyanea  mannii 
and  is  currently  occupied  by  20  plants. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  ciurently  considered 
nonviable.  The  habitat  featiu^s 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  the  sides  of  deep  gulches  in 
Metrosideros  polymorpha-dominated 
montane  mesic  forests.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  bom 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. . 

Molokai  6 — Cyanea  mannii — b 

This  unit  is  critical  habitat  for  Cyanea 
mcmnii  and  is  81  ha  (199  ac)  on  State 
land  (Molokai  Forest  Reserve).  The  imit 
contains  a  portion  of  Kapuna  Spring  and 
Mokomoko  Gulch.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyanea  mannii 
and  is  currently  occupied  by  50  plants. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  the  sides  of  deep  gulches  in 
Metrosideros  polymorpha-dominated 
montane  mesic  forests.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  bova 
being  destroyed  by  one  naturally 
occurring  catastrophic  event 

Molokai  6 — Cyanea  maimii — c 

This  unit  is  critical  habitat  for  Cyanea 
mannii  and  is  78  ha  (192  ac)  on  State 


(Molokai  Forest  Reserve)  and  private 
lands,  containing  a  portion  of  Kahuaawi 
Gulch.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  mannii  and  is 
currently  occupied  by  50  plants.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  the  sides  of  deep  gulches  in 
Metrosideros  polymorpha-donunaied 
montane  mesic  forests.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Cyanea  maimii — d 

This  unit  is  critical  habitat  for  Cyanea 
mannii  and  is  160  ha  (396  ac)  on  State 
(Molokai  Forest  Reserve)  and  private 
lands.  The  unit  contains  a  portion  of 
Kikiakala  Summit  and  Kaunakakai 
Gulch.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  mannii  and  is 
currently  occupied  by  50  plants.  This 
unit  is  essentisd  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  the  sides  of  deep  gulches  in 
Metrosideros  polymorpha-dominated 
montane  mesic  forests.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Cyanea  mannii — e  " 

This  unit  is  critical  habitat  for  Cyanea 
maimii  and  is  168  ha  (416  ac)  on  State 
(Molokai  Forest  Reserve)  and  private 
lands.  The  unit  contains  a  portion  of 
Kalaoamoa  Ridge,  and  Kua,  Malao.  and 
Wawaia  Gulches.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Cyanea  mannii 
and  is  currently  occupied  by  40  plants. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 


extant  colony  of  this  species  and 
includes  habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  the  sides  of  deep  gulches  in 
Metrosideros  polymorpha-dominated 
montane  mesic  forests.  This  unit  is 
geographically  separated  from  the  other 
four  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  frx>m 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Cyanea  procera — a 

This  unit  is  critical  habitat  for  Cyanea 
procera  and  is  348  ha  (860  ac)  on  State 
(Kalaupapa  National  Historical  Park. 
Moloked  Forest  Reserve,  and  Puu  Alii 
NAR)  and  private  lands.  The  unit 
contains  a  portion  of  Kalahuapueo. 
Kaulahuki.  Kikiakala,  and  Puu  Kaeo 
Summits.  This  unit  provides  habitat  for 
3  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  procera  and  is 
currently  occupied  by  2  plants.  This 
unit  is  essentid  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  luiit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  walls  of  steep  gulches  in  wet 
Metrosideros  po7ymo/p/ia-dominated 
lowland  mixed  forests.  This  unit  is 
geographically  separated  bom  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Cyanea  procera — b 

This  unit  is  critical  habitat  for  Cyanea 
procera  and  is  373  ha  (921  ac)  on  State 
(Molokai  Forest  Reserve)  and  private 
lands.  The  unit  contains  a  portion  of 
Kalapamoa  Ridge  and  Makalihua 
Summit.  This  unit  provides  habitat  for 
3  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  procera  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  wails  of 
steep  gulches  in  wet  Metrosideros 
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po/ymorp/ia-dominated  lowland  mixed 
forests.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Diellia  erecta — a 

This  imit  is  critical  habitat  for  Diellia 
erecta  and  is  99  ha  (244  ac)  on  private 
land  (Molokai  Forest  Reserve), 
containing  a  portion  of  Makolelau 
Ridge,  just  below  Puu  Kolekole.  This 
unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  pereruiial  Diellia 
erecta  and  is  currently  occupied  by  an 
unknown  number  of  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  mixed  mesic  forest  or  mesic 
Diospyros  sandwicensis  forest.  In 
addition,  it  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Diplazium  molokaiense — a 

This  imit  is  critical  habitat  for 
Diplazium  molokaiense  and  is  368  ha 
(909  ac)  on  State  (Molokai  Forest 
Reserve  and  Olokui  NAR)  and  private 
lands,  containing  a  portion  of  the 
western  ridge  of  VVailau  Valley.  This 
imit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Diplazium 
molokaiense  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  rocky,  wooded  gulch  walls  in  wet 
forests.  In  addition,  it  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Eugenia  koolauensis — a 

This  unit  is  critical  habitat  for 
Eugenia  koolauensis  and  is  471  ha 
(1,164  ac)  on  private  land  (Molokai 


Forest  Reserve).  The  imit  contains  a 
portion  of  Naa  Puu  Kulua  and 
Pohakuloa  Summits,  and  Waiakuilani 
Gulch.  This  unit  provides  habitat  for  2 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Eugenia  koolauensis  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
rocky  gulches  or  gentle  slopes  with  deep 
soil.  In  addition,  it  is  some  distance 
away  &t)m  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Flueggea  neowawmea — a 

This  unit  is  critical  habitat  for 
Flueggea  neowawraea  and  is  61  ha  (151 
ac)  on  State  land  (Molokai  Forest 
Reserve).  The  unit  contains  a  portion  of 
Waihii  Spring  and  Waianui  and 
Mokomoko  Gulches.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Flueggea 
neowawraea  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
gulches  in  mesic  forest.  In  addition,  it 
is  some  distance  away  frt>m  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Hesperomannia 
arborescens — a 

This  unit  is  critical  habitat  for 
Hesperomannia  arborescens  and  is  160 
ha  (397  ac)  on  State  (Molokai  Forest 
Reserve  and  Olokui  NAR)  and  private 
lands.  The  unit  contains  a  portion  of 
Puukaoku  and  Wailele  Falls.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Hesperomannia 
arborescens  and  is  currently  occupied 
by  3  plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 


for  this  species  include,  but  are  not 
limited  to,  slopes  or  ridges  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  forest  or  mesic 
Diospyros  sandwicensis-Metrosideros 
polymorpha  lowland  forest  transition 
zones.  In  addition,  it  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  frt>m  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Hesperomannia 
arborescens — b 

This  unit  is  critical  habitat  for 
Hesperomannia  arborescens  and  is  175 
ha  (432  ac)  on  State  (Molokai  Forest 
Reserve)  and  private  lands,  containing  a 
portion  of  Kukuinui  Ridge.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Hesperomannia 
arborescens  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
slopes  or  ridges  in  wet  Metrosideros 
polymorpha-Dicranopteris  linearis 
lowland  forest  or  mesic  Diospyros 
sandwicensis-Metrosideros  polymorpha 
lowland  forest  transition  zones.  In 
addition,  it  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  4 — Hibiscus  amottianus  ssp. 
immaculatus — a 

This  unit  is  critical  habitat  for 
Hibiscus  amottianus  ssp.  immaculatus 
and  is  56  ha  (139  ac)  on  State  land 
(Kalaupapa  National  Historical  Park), 
containing  a  portion  of  Puu  Kauwa 
Summit.  This  unit,  in  combination  with 
unit  6 — Hibiscus  amottianus  ssp. 
immaculatus — ^b,  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Hibiscus  amottianus 
ssp.  immaculatus  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep  sea  cliffs  in  mesic  forests.  This 
unit,  together  with  unit  6 — Hibiscus 
amottianus  ssp.  immaculatus — b,  is 
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geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Hibiscus  amottianus  ssp. 
immaculatus — b 

This  unit  is  critical  habitat  for 
Hibiscus  amottianus  ssp.  immaculatus 
and  is  108  ha  (268  ac)  on  State  land 
(Kalaupapa  National  Historical  Park  and 
Puu  Alii  NAR).  The  unit  contains  a 
portion  of  the  eastern  ridge  at  the  mouth 
of  Waikolu  Valley  and  the  coast  from 
Alapai  to  Wainene.  This  unit,  in 
combination  vtrith  unit  4 — Hibiscus 
amottianus  ssp.  irrunaculatus — a. 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-Uved  perennial  Hibiscus 
amottianus  ssp.  immaculatus  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary' to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep  sea 
cliffs  in  mesic  forests.  This  unit, 
together  with  unit  4 — Hibiscus 
amottianus  ssp.  immaculatus — a.  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  bom 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Hibiscus  amottianus  ssp. 
immaculatus — c 

This  unit  is  critical  habitat  for 
Hibiscus- amottianus  ssp.  immaculatus 
and  is  218  ha  (538  ac)  on  State  (Molokai 
Forest  Reserve  and  Olokui  NAR)  and 
private  lands.  The  unit  contains  a 
portion  of  Haloku,  Oloupena,  and 
Puukaoku,  and  Wailele  Falls,  and 
Olokiu  and  Pohakuulaula  Summits. 
This  unit  provides  habitat  for  2 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Hibiscus  amottianus  ssp.  immaculatus 
and  is  currently  occupied  by  15  to  20 
plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  steep  sea  cliffs  in  mesic 
forests.  This  unit  is  geographically 
separated  from  the  other  two  units 


designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  bom. 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Hibiscus  amottianus  ssp. 
immaculatus — d 

This  unit  is  critical  habitat  for 
Hibiscus  amottianus  ssp.  immaculatus 
and  is  276  ha  (681  ac)  on  State  (Molokai 
Forest  Reserve)  and  private  lands.  The 
unit  contains  a  portion  of  Kahiwa  Falls 
and  Kukuinui  FUdge.  This  unit  provides 
habitat  for  3  populations  of  100  mature, 
reproducing  individuals  of, the  long- 
lived  perennial  Hibiscus  amottianus 
ssp.  immaculatus  and  is  currently 
occupied  by  6  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  steep  sea  cliffs  in  mesic 
forests.  This  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species,  in  order  to 
avoid  all  recovery  populations  frtim 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  9 — Hibiscus  brackenridgei — a 

This  unit  is  critical  habitat  for 
Hibiscus  brackenridgei  and  is  101  ha 
(249  ac)  on  State  land,  containing  a 
portion  of  Kamiloloa,  just  above 
Makakiloia.'This  unit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Hibiscus  brackenridgei 
and  is  currently  unoccupied-  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  slopes  in 
lowland  dry  forest  and  shrubland.  In 
addition,  it  is  some  distance  away  frtim 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Ischaemum  byrone — a 

This  unit  is  critical  habitat  for 
Ischaemum  byrone  and  is  30  ha  (75  ac) 
on  State  (Olokui  NAR)  and  private 
lands.  The  unit  contains  a  portion  of 
Puukaoku  Point  and  Wailele  Falls.  This 


unit  provides  habitat  for  one  population 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Ischaemum 
byrone  and  is  currently  occupied  by  100 
to  1,000  plants.  This  unit  is  essential  to 
the  conservation  of  the  species  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
essential  for  the  expansion  of  the 
present  population.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
Umited  to,  coastal  dry  shrubland  or 
Artemisia  cliff  communities  near  the 
ocean,  among  rocks  or  on  basalt  cliffs  or 
talus  slopes.  In  addition,  it  is  some 
distance  away  fit)m  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Ischaemum  byrone — b 

This  unit  is  critical  habitat  for 
Ischaemum  byrone  and  is  29  ha  (72  ac) 
on  private  land.  The  unit  contains  a 
portion  of  Kahiwa  and  Waiahookalo 
Gulches,  Kikipua,  Lepau,  and  Milo 
Points,  and  Waiokala  Cape.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial  Ischaemum 
byrone  and  is  currently  occupied  by  an 
unknown  number  of  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  e)(tant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expemsion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  coastal 
dry  shrubland  or  Artemisia  cliS 
communities  near  the  ocean,  among 
rocks  or  on  basalt  cliffs  or  talus  slopes. 
In  addition,  it  is  some  distance  aw^ 
from  the  other  critical  habitat  for  this 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  9 — Isodendrion  pyrifolium — a 

This -unit  is  critical  habitat  for 
Isodendrion  pyrifolium  and  is  107  ha 
(264  ac)  on  State  land,  containing  a 
portion  of  Kamiloloa,  just  above 
Makakiloia.  This  unit  provides  habitat 
for  one  popiUation  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Isodendrion  pyrifolium 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
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include,  but  are  not  limited  to,  dry 
shrublands.  In  addition,  it  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Labordia  triflom — a 

This  unit  is  critical  habitat  for 
Labordia  triflom  and  is  2  ha  (5  ac)  on 
State  land  (Molokai  Forest  Reserve), 
containing  a  portion  of  Kupaia  Gulch. 
This  unit,  in  combination  with  unit  6 — 
Labordia  triflom — b,  unit  6 — Labordia 
triflom — c,  and  lands  within  TNCH's 
Pelekunu  Preserve,  provides  habitat  for 
4  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Labordia  triflom  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  gulch 
slopes  in  mixed  mesic  Metrosideros 
polymorpba  forest.  This  unit,  together 
with  units  6 — Labordia  triflom — b  and 
6 — Labordia  triflom — c,  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  bom 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Labordia  triflom — b 

This  unit  is  critical  habitat  for 
Labordia  triflom  and  is  2  ha  (6  ac)  on 
private  land  (Molokai  Forest  Reserve), 
containing  a  portion  of  the  west  side  of 
the  west  fork  of  Kaweia  Gulch.  This 
unit,  in  combination  with  unit  6 — 
Labordia  triflom — a,  unit  6 — Labordia 
triflom— c.  and  lands  within  TNCH's 
Pelekunu  Preserve,  provides  habitat  for 
4  populations  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Labordia  triflom  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The. 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  gulch 
slopes  in  mixed  mesic  Metrosideros 
polymorpba  forest.  This  unit,  together 
with  units  6 — Labordia  triflom — a  and 
6 — Labordia  triflom — c,  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 


to  avoid  all  recovery  populations  frt>m 
being  destroyed  by  one  natiu^ly 
occurring  catastrophic  event. 

Molokai  6 — Labordia  triflom — c 

This  unit  is  critical  habitat  for 
Labordia  triflom  and  is  13  ha  (32  ac)  on 
private  land  (Molokai  Forest  Reserve), 
containing  a  portion  of  the  east  side  of 
the  east  fork  of  Kaweia  Gulch,  near  Puu 
Kolekole.  This  unit,  in  combination 
with  unit  6 — Labordia  triflom — a.  unit 
6 — Labordia  triflom — b.  and  lands 
within  TNCH's  Pelekunu  Preserve, 
provide  habitat  for  4  populations  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Labordia  triflom 
and  is  currently  unoccupied.  This  imit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  gulch 
slopes  in  mixed  mesic  Metmsidems 
polymorpba  forest.  This  unit,  together 
with  units  6 — Labordia  triflom — a  and 
6 — Labordia  triflom — b,  is 
geographically  separated  from  the  other 
three  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally ' 
occurring  catastrophic  event. 

Molokai  6 — Labordia  triflom — d 

This  unit  is  critical  habitat  for 
Labordia  triflom  and  is  523  ha  (1,292  ac) 
on  State  (Molokai  Forest  Reserve)  and 
private  lands.  The  unit  contains  a 
portion  of  Kaluaaha,  Makalihua,  and 
Maunaoluolu  Summits,  Lae  o  Kapuna 
Ridge,  and  Pelekunu  Gulch.  This  unit 
provides  habitat  for  4  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perermial  Labordia 
triflom  and  is  currently  occupied  by  10 
plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  gulch  slopes  in  mixed  mesic 
Metrosideros  polymorpba  forest.  This 
unit  is  geographically  separated  from 
the  other  three  units  designated  as 
critical  habitat  for  this  island-endemic 
species,  in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 


Molokai  &—Lysimachia  maxima — a 

This  unit  is  critical  habitat  for 
Lysimachia  maxima  and  is  408  ha 
(1,009  ac)  on  State  land  (Kalaupapa 
National  Historical  Park,  Molokai  Forest 
Reserve,  and  Puu  Alii  NAR).  The  unit 
contains  a  portion  of  Kalahuapueo, 
Ohialele,  and  Puu  Kaeo  Summits.  This 
unit  provides  habitat  for  3  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Lysimachia 
maxima  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Metmsidems  polymorpha-Dicmnopteris 
linearis  montane  wet  forest.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species^  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Lysimachia  maxima — b 

This  unit  is  critical  habitat  for 
Lysimachia  maxima  and  is  441  ha 
(1,090  ac)  on  State  (Molokai  Forest 
Reserve)  and  private  lands.  The  imit 
contains  a  portion  of  Kalapa, 
Konomanu,  and  Kalapamoa  Ridges,  and 
Lehuulua  and  Puu  Haha  Summits.  This 
unit  provides  habitat  for  3  populations 
of  300  mat\u«,  reproducing  individuals 
of  the  short-lived  perennial  Lysimachia 
maxima  and  is  currently  unoccupied. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports 
habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest.  This  unit  is 
geographically  separated  from  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Molokai  6 — Lysimachia  maxima — c 

This  unit  is  critical  habitat  for 
Lysimachia  maxima  and  is  414  ha 
(1,023  ac)  on  State  (Molokai  Forest 
Reserve  and  Olokui  NAR)  and  private 
lands,  containing  a  portion  of  Kolo 
Ridge.  This  unit  provides  habitat  for  3 
popiUations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Lysimachia  maxima  and  is  currently 
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unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Metrosidems  polymorpha-Dicmnopteris 
linearis  montane  wet  forest.  This  linit  is 
geographically  separated  frtim  the  other 
two  units  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Mariscus  fauriei — a 

This  unit  is  critical  habitat  for 
Mariscus  fauriei  and  is  9  ha  (22  ac)  on 
State  land  (Molokai  Forest  Reserve), 
containing  a  portion  of  Kaunakakai 
Gulch.  This  unit  provides  habitat  for 
one  population  of  300  matiu«, 
reproducing  individuals  of  the  short- 
lived perennial  Mariscus  fauriei  anfl  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.- The 
habitat  featiu«s  contained  in  this  imit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
Diospyros  sanc/wicensjs-dominated 
lowland  dry  forest,  which  is  luiique  to 
Molokai  for  this  species.  In  addition,  it 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natinally 
occurring  catastrophic  event. 

Molokai  6 — Mariscus  fauriei — ^b 

This  unit  is  critical  habitat  for 
Mariscus  fauriei  and  is  307  ha  (758  ac) 
on  State  (Molokai  Forest  Reserve)  and 
private  lands,  containing  a  portion  of 
Ooa  Summit.  This  unit  provides  habitat 
for  3  populations  of  300  matiue, 
reproducing  individuals  of  the  short- 
lived perennial  Mariscus  fauriei  and  is 
currently  occupied  by  20  to  30  plants. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  Diospyros  sandwicensis- 
dominated  lowland  dry  forest,  which  is 
unique  to  Molokai  for  this  species.  In 
addition,  it  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  atl  recovery 


popiUations  iram  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Melicope  mucmnulata — a 

This  unit  is  critical  habitat  for 
Melicope  mucmnulata  and  is  84  ha  (206 
ac)  on  State  land  (Molokai  Forest 
Reserve).  The  unit  contains  a  portion  of 
Waihii  Spring  and  Waianui  Gulch.  This 
unit  provides  habitat  for  one  population 
of  100  mature,  reproducing  individuals 
of  the  long-lived  perennial  Melicope 
mucronulata  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  west-  or  north-facing  slopes  in 
mesic  Diospyros  sandwicensis- 
Metrosideros  polymorpba  forest,  M. 
polymorpha-Dodonaea  viscosa 
shrubland,  or  M.  polymorpha-Styphelia 
tameiameiae  shrubland.  In  addition,  it 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natvually 
-occurring  catastrophic  event.  « 

Molokai  6 — Melicope  mucmnulata — b 

This  unit  is  critical  habitat  for 
Melicope  mucmnulata  and  is  84  ha  (208 
ac)  on  State  (Molokai  Forest  Reserve) 
and  private  lands.  The  unit  contains  a 
portion  of  Kapuna  Spring  and 
Mokomoko  Gulch,  fliis  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  pereimial  Melicope 
mucmnulata  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
steep,  west-  or  north-facing  slopes  in 
mesic  Diospyros  sandwicensis- 
Metrosidems  polymorpba  forest,  M. 
polymorpha-t)odonaea  viscosa 
shrubland,  or  M.  polymorpha-Styphelia 
tameiameiae  shrubland.  In  addition,  it 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Melicope  mucmnulata — c 

This  unit  is  critical  habitat  for 
Melicope  mucmnulata  and  is  72  ha  (177 
ac)  on  private  land  (Molokai  Forest 


Reserve),  containing  a  portion  of 
Kuhuaawi  Gulch.  This  unit,  in 
combination  with  unit  6 — Melicope 
mucmnulata — d,  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Melicope  mucmnulata 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  ndt  limited  to,  steep, 
west-  or  north-facing  slopes  in  mesic 
Diospyros  sandwicensis-Metmsideros 
polymorpba  forest,  M.  polymorpha- 
Dodonaea  viscosa  shrubland,  or  M. 
polymorpha-Styphelia  tameiameiae 
shrubland.  This  unit,  together  with  the 
other  unit,  provides  for  one  population 
within  this  multi-island  species' 
historical  range  on  Molokai  that  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Melicope  mucmnulata — d 

This  unit  is  critical  habitat  for 
Melicope  mucmnulata  and  is  127  ha 
(314  ac)  on  State  (Molokai  Forest 
Reserve)  and  private  lands.  The  unit 
contains  a  portion  of  Kaunakakai'and 
-Kapaakea  Gulches.  This  unit  in 
combination,  with  unit  6 — Melicope 
mucmnulata — c,  provides  habitat  for 
one  population  of  100  mature, 
reproducing  individuals  of  the  long- 
lived  perennial  Melicope  mucmnulata 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep, 
west-  or  north-facing  slopes  in  mesic 
Diospyms  sandwicensis-Metrosidems 
polymorpba  forest,  M.  polymorpha- 
Dodonaea  viscosa  shrubland,  or  M. 
polymorpha-Styphelia  tameiameiae 
shrubland.  This  unit,  together  with  the 
other  unit,  provides  for  one  population 
within  this  multi-island  species' 
historical  range  on  Molokai  that  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 


13038  Federal  Register /Vol.  68.  No.  52 /Tuesday.  March  18,  2003 /Rules  and  RegulaUons 


Molokai  6 — Melicope  mucronulato—e 

This  unit  is  critical  habitat  for 
Melicope  mucronulata  and  is  89  ha  (221 
ac)  on  State  (Molokai  Forest  Reserve) 
and  private  lands.  The  unit  contains  a 
portion  of  Pelekunu.  Ohia.  Manawai, 
and  Kahananui  Gulches.  This  unit 
provides  habitat  for  one  population  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Melicope 
mucronulata  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  r\ot  limited  to. 
steep,  west-  or  north-facing  slopes  in 
mesic  Dibspyros  sandwicensis- 
Metrosideros  polymorpha  forest.  M. 
polymorpha-Dodonaea  viscosa 
shrubland.  or  M.  polymoTpha-Styphelia 
tameiameiae  shrubland.  In  addition,  it 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Melicope  reflexa — a 

This  unit  is  critical  habitat  for 
Melicope  reflexa  and  is  484  ha  (1.195 
ac)  on  State  (Molokai  Forest  Reserve  and 
Olokui  NAR)  and  private  lands.  The 
unit  contains  a  portion  of  Kapapa  Pali, 
Olokui  and  Pohakuulaula  Siunmits. 
This  unit  provides  habitat  for  2 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Melicope  reflexa  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  featiires  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to. 
wet  Metrosideros  polymorpha- 
dominated  forest.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemic  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  natiu-ally 
occurring  catastrophic  event. 

Molokai  6 — Melicope  reflexa — b 

This  unit  is  critical  habitat  for 
Melicope  reflexa  and  is  2.226  ha  (5,500 
ac)  on  State  (Molokai  Forest  Reserve) 
and  private  lands.  The  unit  contains  a 
portion  of  Kahiwa  and  Papalaua  Falls, 
Kaholoapele.  Kamakou,  Kaunupahu, 
Kawaiuliuli,  Keahiakalio,  Naehu,  Pakui, 
Pohakuloa,  Puu  Lua,  Puu  o  Wahaula, 


Puu  Ohelo,  Puuau.  Uapa.  and  Waiopipi 
Summits,  and  Kapea  Stream.  This  unit 
provides  habitat  for  6  populations  of 
100  mature,  reproducing  individuals  of 
the  long-lived  perennial  Melicope 
reflexa  and  is  currdtitly  occupied  by  an 
unknown  niunber  of  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to.  wet  Metrosideros 
po/ymorp/io-dominated  forest.  This  unit 
is  geographically  separated  from  the 
other  unit  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Neraudia  sericea — a 

This  unit  is  critical  habitat  for 
Neraudia  sericea  and  is  116  ha  (286  ac) 
on  private  land  (Molokai  Forest 
Reserve),  located  just  below  Puu 
Kolekole.  This  unit  provides  habitat  for 
6  populations  of  300  matiue. 
reproducing  individuals  of  the  short- 
lived perennial  Neraudia  sericea  and  is 
ciirrently  occupied  by  50  to  100  plants. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  gulch  slopes  and  bottoms  in 
lowland  diry  to  mesic  Metrosidetps 
polymorpha-Dodonaea  viscosa- 
Styphelia  tameiameiae  shrubland  or 
forest.  In  addition,  it  is  some  distance 
away  frt>m  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  5 — Peucedanum 
sandwicense — a 

This  unit  is  critical  habitat  for 
Peucedanum  sandwicense  and  is  4  ha 
(10  ac)  on  State  land  (Mqkapu  Bird 
Sanctuary).  This  unit  is  Mokapu  Island. 
This  unit  provides  habitat  for  one 
population  of  300  matiure,  reproducing 
individuals  of  the  short-lived  perennial 
Peucedanum  sandwicense  and  is 
currently  occupied  by  an  unknown 
number  of  plants.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 


this  species  and  includes  habitat  that  is 
essential  for  the  expansion  of  the 
present  population,  which  is  cxurently 
considered  nonviable.  The  habitat 
featiires  contained  in  this  unit  that  are 
essential  for  this  species  include,  but  are 
not  limited  to,  cliff  habitats  in  brown 
soil  and  talus  in  Chamaesyce 
celastroides  var.  amplectans- 
Chenopodium  oahuense  coastal  dry 
shrubland  or  Diospyros  sandwicensis 
forest.  In  addition,  it  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 
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Molokai  6 — Peucedanum 
sandwicense — b 

This  unit  is  critical  habitat  for 
Peucedanum  sandwicense  and  is  61  ha 
(151  ac)  on  State  land  (Kalaupapa 
National  Historical  Park).  The  unit 
contains  a  portion  of  Alapai  Beach  and 
Leinaopapio  Point.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Peucedanum 
sandwicense  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
cliff  habitats  in  broMm  soil  and  taliis  in 
Chamaesyce  celastroides  var. 
amplectans-Chenopodium  oahuense 
coastal  dry  shrubland  or  Diospyros 
sandwicensis  forest.  In  addition,  it  is 
some  distance  away  ftt)m  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  &t)m 
being  destroyed  by  one  natxirally 
occiirring  catastrophic  event. 

Molokai  6 — Peucedanum 
sandwicense— c 

This  unit  is  critical  habitat  for 
Peucedanum  sandwicense  and  is  84  ha 
(208  acj  on  private  land.  The  unit 
contains  a  portion  of  Kahiwa  Falls. 
Lepau  Point.  Waiokala  Cape,  and 
Waiahookalo  Gulch.  This  imit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Peucedanum 
sandwicense  and  is  cxurently  occupied   ' 
by  7  to  8  plants.  This  unit  is  essential 
to  the  conservation  of  the  species 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
essential  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  The  habitat 
features  contained  in  this  unit  that  are 


essential  for  this  species  include,  but  are 
not  limited  to.  clilf  habitats  in  brown 
soil  and  talus  in  Chamaesyce 
celastroides  var.  amplectans- 
Chenopodium  oahuense  coastal  dry 
shrubland  or  Diospyros  sandwicensis 
forest.  In  addition,  it  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Phyllostegia  mannii — a 

This  unit  is  critical  habitat  for 
Phyllostegia  mannii  and  is  480  ha  (1,185 
ac)  on  State  land  (Kalaupapa  National 
Historical  Park  and  Puu  Alii  NAR), 
containing  a  portion  of  Ohialele 
Summit.  This  unit  provides  habitat  for 
2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Phyllostegia  mannii  and 
■is  currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is,  necessary  to  the  establishment  of    . 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  shaded 
sites  in  foggy  and  windswept,  wet,  open 
Metrosideros  polymorpha-dominaied 
montane  forest,  unique  to  Molokai  for 
this  species.  In  addition,  it  is  some 
distance  away  from  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 
all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  , 

Molokai  6 — Phyllostegia  marmii—h 

This  unit  is  critical  habitat  for 
Phyllostegia  mannii  and  is  496  ha  (1.226 
ac)  on  State  (Molokai  Forest  Reserve) 
and  private  lands.  The  unit  contains  a 
portion  of  Kaholoapele,  Kamakou, 
Pakui.  Puu  o  Wahaula,  and  Uapa 
Summits,  and  Kalapa  Konomanu  and 
Kuana  Ridges.  This  unit  provides 
habitat  for  2  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Phyllostegia  mannii  and 
is  ciurently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  shaded 
sites  in  foggy  and  windswept,  wet,  open 
Metrosideros  polymorpha-dominated 
montane  forest,  unique  to  Molokai  for 
this  species.  In  addition,  it  is  some 
distance  away  frtim  the  other  critical 
habitat  for  this  species,  in  order  to  avoid 


all  recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Phyllostegia  mannii — c 

This  unit  is  critical  habitat  for 
Phyllostegia  mannii  and  is  452  ha  (1,117 
ac)  on  State  (Molokai  Forest  Reserve, 
Olokui  NAR)  and  private  lands.  The 
unit  contains  a  portion  of  Kapapa. Pali, 
and  Olokui  and  Pohakuulaula  Summits: 
This  imit  provides  habitat  for  3 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Phyllostegia  mannii  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
shaded  sites  in  foggy  and  windswept, 
wet,  open  Metrosideros  polymorpha- 
dominaied  montane  forest,  unique  to 
Molokai  for  this  species.  In  addition,  it 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Plantago  princeps — a 

This  unit  is  critical  habitat  for 
Plantago  princeps  and  is  52  ha  (129  ac) 
on  private  land  (Molokai  Forest 
Reserve).  The  unit  contains  a  portion  of 
Kakakawawai  and  Puu  Kolekole 
Summits.  This  unit  provides  habitat  for 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Plantago  princeps  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
streambanks  in  Metrosideros 
polymorpha  lowland  mesic  forest.  In 
addition,  it  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  natiu^ly  occurring  catastrophic 
event. 

Molokai  6 — Pteris  lidgatei — a 

This  unit  is  critical  habitat  for  Pteris 
lidgatei  and  is  1,227  ha  (3,031  ac)  on 
State  (Molokai  Forest  Reserve  and 
Olokui  NAR)  and  private  lands.  The 
unit  contains  a  portion  of  Kolo  and 
Pohakaunoho  Ridges.  This  unit  provides 
habitat  for  3  populations  of  300  mature. 


reproducing  individuals  of  the  short- 
lived perennial  Pteris  lidgatei  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  steep 
streambanks  in  wet  forest.  In  addition, 
it  is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Schiedea  lydgatei — a 

This  unit  is  critical  habitat  for 
Schiedea  lydgatei  and  is  261  ha  (645  ac) 
on  State  (Molokai  Forest  Reserve)  and 
private  lands.  The  unit  contains  a 
portion  of  Onini  and  Kawela  Gulch. 
This  unit  provides  habitat  for  6 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Schiedea  lydgatei  and  is  currently 
occupied  by  over  300  plants.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to.  ridges  in  dry  to  mesic    . 
grassland,  shrubland.  or  forest.  This  unit 
is  geographically  separated  from  the 
other  unit  designated  as  critical  habitat 
for  this  island-endemic  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event 

Molokai  6 — Schiedea  lydgatei — b 

This  unit  is  critical  habitat  for 
Schiedea  lydgatei  and  is  163  ha  (403  ac) 
on  private  land  (Molokai  Forest 
Reserve).  The  imit  contains  a  portion  of 
Kapuaokoolau  and  Waiakuilani 
Gulches.  This  unit  provides  habitat  for 
4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  lydgatei  and  is 
ciurently  occupied  by  thousands  of 
plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  ridges  in 
dry  to  mesic  grassland,  shrubland.  or 
forest.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
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as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Schiedea  nuttallii—a 

This  unit  is  critical  habitat  for 
Schiedea  nuttallii  and  is  138  ha  (340  ac) 
on  State  land  (Puu  Alii  NAR), 
containing  a  portion  of  the  eastern  ridge 
of  Waikolu  Valley.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Schiedea  nuttallii 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
streamside  grottos  in  wet  Metrosideros 
polymorpha-Cheirodendron  trigynum 
forest,  unique  to  Molokai  for  this 
species.  In  addition,  it  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Schiedea  nuttallii— h 

This  unit  is  critical  habitat  for 
Schiedea  nuttallii  and  is  127  ha  (313  ac) 
on  private  land,  containing  a  portion  of 
Lehuula  Summit.  This  unit  provides 
habitat  for  one  population  of  100 
mature,  reproducing  individuals  of  the 
long-lived  perennial  Schiedea  nuttallii 
and  is  currently  unoccupied.  This  unit 
is  essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to, 
streamside  grottos  in  wet  Metrosideros 
polymorpha-Cheirodendron  trigynum 
forest,  unique  to  Molokai  for  this 
species.  In  addition,  it  is  some  distance 
away  from  the  other  critical  habitat  for 
this  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occiirring 
catastrophic  event. 

Molokai  6 — Schiedea  sannentosa — a 

This  unit  is  critical  habitat  for 
Schiedea  sannentosa  and  is  608  ha 
(1,502  ac)  on  State  (Molokai  Forest 
Reserve)  and  private  lands,  containing  a 
portion  of  Kupaia  Gulch.  This  unit 
provides  habitat  for  4  populations  of 
300  mature,  reproducing  individuals  of 


the  short-lived  perennial  Schiedea 
sannentosa  and  is  currently  occupied 
by  an  unknown  number  of  plants.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered ' 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  bdt  are  not 
limited  to,  slopes  in  Metrosideros 
polymorpha-Dodonaea  viscose  lowland 
dry  or  mesic  shrubland  or  dry  to  mesic 
forest.  This  unit  is  geographically 
separated  from  the  other  unit  designated 
as  critical  habitat  for  this  island- 
endemic  species,  in  order  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Schiedea  sannentosa — b 

This  unit  is  critical  habitat  for 
Schiedea  sannentosa  and  is  266  ha  (657 
ac)  on  private  land  (Molokai  Forest 
Reserve),  containing  a  portion  of  Na  Puu 
Kula  Summit.  This  unit  provides  habitat 
for  3  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  sannentosa 
and  is  currently  occupied  by  over  1,100 
plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  slopes  in 
Metrosideros  polymorpha-Dodonaea 
viscosa  lowland  dry  or  mesic  shrubland 
or  dry  to  mesic  forest.  This  unit  is 
geographically  separated  from  the  other 
unit  designated  as  critical  habitat  for 
this  island-endemfc  species,  in  order  to 
avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  2 — Sesbania  tomentosa — a 

This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  58  ha  (143 
ac)  on  State  and  private  lands.  The  unit 
contains  a  portion  of  Anahaki  Gulch, 
and  Hinanaulua,  Kahinaakalani,  and 
Naaukahihi  Capes.  This  unit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Sesbania 
tomentosa  and  is  currently  occupied  by 
114  plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 


contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  Scaevola  sericea  coastal  dry 
shrubland  on  windswept  slopes,  sea 
cliffs  and  weathered  basaltic  slopes, 
unique  to  Molokai  for  this  species.  In 
addition,  it  is  some  distance  away  from 
the  other  critical  habitat  for  this  species, 
in  order  to  avoid  all  recovery 
populations  bom  being  destroyed  by 
one  naturally  occiuring  catastrophic    . 
event. 

Molokai  9 — Sesbania  tomentosa — b 

This  unit  is  critical  habitat  for 
Sesbania  tomentosa  and  is  88  ha  (217 
ac)  on  State  land,  containing  a  portion 
of  Kamiloloa,  just  above  Makakiloia. 
This  unit  provides  habitat  for  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Sesbania  tomentosa  and  is  ciurently 
imoccupied.  This  imit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  feat\ires  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
Scaevola  sericea  coastal  dry  shrubland 
on  windswept  slopes,  sea  cliffs  and 
weathered  basaltic  slopes,  unique  to 
Molokai  for  this  species.  In  addition,  it 
is  some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 
being  destroyed  by  one  natvu^ly 
occurring  catastrophic  event. 

Molokai  6 — Silene  alexandri — a 

This  unit  is  critical  habitat  for  Silene 
alexandri  and  is  608  ha  (1,502  ac)  on 
State  (Molokai  Forest  Reserve)  and 
private  lands,  containing  a  portion  of 
Kupaia  Gulch.  This  unit  provides 
habitat  for  4  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Silene  alexandri  and  is 
currently  unoccupied.  This  imit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to.  moderate 
to  steep  slopes  or  cliffs  in  dry  forest. 
This  unit  is  geographically  separated 
from  the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 
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Molokai  6 — Silene  alexandri — b  v 

This  imit  is  critical  habitat  for  Silene 
alexandri  and  is  266  ha  (657  ac)  on 
private  land  (Molokai  Forest  Reserve), 
containing  a  portion  of  Na  Puu  Kulua 
Summit.  This  unit  provides  habitat  for 
3  populations  of  300  matiire. 
reproducing  individuals  of  the  short- 
lived perennial  Silene  alexandri  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  to  the  establishment  of 
additional  populations  on  Molokai  in 
order  to  reach  recovery  goals.  The 
habitat  features  contained  in  this  unit 
that  are  essential  for  this  species 
include,  but  are  not  limited  to,  moderate 
to  steep  slopes  or  cliffs  in  dry  forest. 
This  unit  is  geographically  separated 
from  the  other  unit  designated  as  critical 
habitat  for  this  island-endemic  species, 
in  order  to  avoid  all  recovery 
populations  from  being  destroyed  by 
one  naturally  occurring  catastrophic 
event. 

Molokai  6 — Silene  lanceolata — a 

This  unit  is  critical  habitat  for  Silene 
lanceolata  and  is  289  ha  (714  ac)  on 
private  land  (Molokai  Forest  Reserve). 
The  unit  contains  a  portion  of 
Pohakuloa  Summit,  and  Kapuakoolau 
and  Waiakuilani  Gulches.  This  unit 
provides  habitat  for  2  populations  of 
300  matiire,  reproducing  individuals  of 
the  short-lived  perennial  Silene 
lanceolata  and  is  currently  occupied  by . 
100  plants.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  essential  for 
the  expansion  of  the  present  population, 
which  is  ciurently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  "species  include,  but  are  not 
limited  to,  gulch  slopes,  ridge  tops,  and 
cliffs  in  dry  to  mesic  shrubland,  unique 
to  Molokai  for  this  species.  In  addition, 
it  is  some  distance  away  bom  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  frtim 
being  destroyed  by  one  naturally 
occiuring  catastrophic  event. 

Molokai  6 — Spennolepis  hawaiiensis — a 

This  unit  is  critical  habitat  for 
Spennolepis  hawaiiensis  and  is  85  ha 
(211  ac)  on  private  land  (Molokai  Forest 
Reserve).  The  unit  contains  a  portion  of 
Kapuakoolau  and  Waiakuilani  Gulches. 
This  unit  provides  habitat  for  one 
population  of  500  mature,  reproducing 
individuals  of  the  annual  Spennolepis 
hawaiiensis  and  is  currently  occupied 
by  600  plants.  This  unit  is  essential  to 
the  conservation  of  the  species  because 


it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
essential  for  the  expansion  of  the 
present  population.  The  habitat  featvues 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  ridge  crests  and  gulch  slopes 
in  dry  to  mesic  shrubland.  In  addition, 
it  is  some  distance  away  bom.  the  other 
critical  habitat  for  this  species,  in  order 
fo  avoid  all  recovery  populations  from 
being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

Molokai  6 — Stenogyne  bifida — a 

This  unit  is  critical  habitat  for 
Stenogyne  bifida  and  is  585  ha  (1,445 
ac)  on  State  (Molokai  Forest  Reserve) 
and  private  lands.  The  unit  contains  a 
portion  of  Kakakawawai,  Lehuula,  Puu 
Haha,  and  Puu  Kolekole  Summits,  and 
Kalapa  Konomanu  and  Kalapamoa 
Ridges.  This  unit  provides  habitat  for  3 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Stenogyne  bifida  and  is  currently 
occupied  by  one  plant.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  gulch  slopes  in  Metrosideros 
polymorphardonunaAed  montane  mesic 
to  wet  forest.  This  imit  is  of  appropriate 
size  so  that  each  potential  recovery 
population  of  this  island-«ndemic 
species  is  geographically  separated 
enough  to  avoid  their  destruction  by  one 
naturally  occurring  catastrophic  event. 

Molokai  1 — Tetramolopium  rockii — a 

This  unit  is  critical  habitat  for 
Tetramolopium  rockii  and  is  68  ha  (167 
ac)  on  private  land.  The  unit  contains  a 
portion  of  Manalo  Gulch  and  the  area 
between  the  two  radio  towers  to  the 
west  of  Manalo  Gulch.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial 
Tetramolopium  rockii  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  features  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
hardened  calcareous  sand  dunes  or  ash- 
covered  basalt  in  the  coastal  spray  zone 
or  coastal  dry  shrubland  and  grassland. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 


recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  bom  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  ail 
recovery  populations  bom  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  2 — Tetramolopium  rockii — b 

This  imit  is  critical  habitat  for 
Tetramolopium  rockii  and  is  112  ha 
(278  ac)  on  State  and  private  lands.  The 
unit  contains  a  portion  of  Anahaki 
Gulch  and  Kahinaakalani  and 
Naaukahihi  Capes.  This  imit  provides 
habitat  for  one  population  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Tetramolopium 
rockii  based  on  the  recovery  criteria 
listed  in  the  recovery  plan  and  is 
currently  occupied  by  40,000  plants. 
This  unit  is  essential  to  the  conservation 
of  the  species  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  essential  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  hardened 
calcareous  sand  dunes  or  ash-covered 
basalt  in  the  coastal  spray  zone  or 
coastal  dry  shrubland  and  grassland. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  natiually  occurring 
catastrophic  event. 

Molokai  3 — Tetramolopium  rockii — c 

This  unit  is  critical  habitat  for 
Tetramolopium  rockii  and  is  105  ha 
(260  ac)  on  State  and  Federal  lands 
(Kalaupapa  National  Historical  Park). 
The  unit  contains  a  portion  of  Lae 
Hoolehua,  Kaupikiawa,  Makalii,  and 
Mokio  Capes.  This  unit  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Tetramolopium  rockii 
based  on  the  recovery  criteria  listed  in 
the  recovery  plan  and  is  currently 
occupied  by  50,000  plants.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  an  extant 
colony  of  tliis  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  hardened 
calcareous  sand  dunes  or  ash-covered 
basalt  in  the  coastal  spray  zone  or 
coastal  dry  shrubland  and  grassland. 
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Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  5 — Tetramolopium  rockii — d 

This  unit  is  critical  habitat  for 
Tetramolopium  rockii  and  is  4  ha  (10  ac) 
on  State  lands  (Mokapu  Bird  Sanctuary). 
The  unit  is  Mokapu  Island.  This  unit 
provides  habitat  for  one  population  of 
300  mature,  reproducing  individuals  of 
the  short-lived  perennial 
Tetramolopium  rockii  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  to  the 
establishment  of  additional  populations 
on  Molokai  in  order  to  reach  recovery 
goals.  The  habitat  featiu«s  contained  in 
this  unit  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
hardened  calcareous  sand  dunes  or  ash- 
covered  basalt  in  the  coastal  spray  zone 
or  coastal  dry  shrubland  and  grassland. 
Although  we  do  not  believe  that  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  species,  this  unit  is  geographically 
separated  from  the  other  three  units 
designated  as  critical  habitat  for  this 
island-endemic  species  to  avoid  all 
recovery  populations  from  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Molokai  6 — Zanthoxylum  bawaiiense— 
a 

This  unit  is  critical  habitat  for 
Zanthoxylum  hawaiiense  and  is  259  ha 
(640  ac)  on  private  land  (Molokai  Forest 
Reserve).  The  iinit  contains  a  portion  of 
Kapuakoolau  and  Waiakuilani  Gulches. 
This  unit  provides  habitat  for  one 
population  of  100  matiu^,  reproducing 
individuals  of  the  long-lived  perennial 
Zanthoxylum  hawaiiense  and  is 
currently  occupied  by  3  plants.  This 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  essential  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  habitat  features 
contained  in  this  unit  that  are  essential 
for  this  species  include,  but  are  not 
limited  to,  gulch  slopes  in  mesic 
Metrosideros  polymorpha  or  Diospyros 
sandwicensis  forest.  In  addition,  it  is 
some  distance  away  from  the  other 
critical  habitat  for  this  species,  in  order 
to  avoid  all  recovery  populations  from 


being  destroyed  by  one  naturally 
occurring  catastrophic  event. 

E£Rects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
modification  of  critical  habitat  occius 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  that  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
directly  affected  by  the  designation  of 
critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  (action  agency)  to  confer  with 
us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
the  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  action 
agency  in  eliminating  conflicts  that  may 
be  caused  by  the  proposed  action.  The 
conservation  measures  in  a  conference 
report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  were  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  {see  50  CFR  402.10(d)). 

If  a  species  is' listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  that  species  or 
destroy  or  adversely  modify  its  critical 


habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  action  agency  must 
enter  into  consultation  with  us.  Through 
this  consultation,  the  action  agency 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consiUtation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  when  critical 
habitat  is  subsequently  designated  and  ' 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
over  the  action  has  been  retained  or  is 
authorized  by  law.  Consequently,  some 
Federal  agencies  may  request 
reinitiation  of  consultation  or 
conferencing  with  us  on  actions  for 
which  formal  consultation  has  been 
completed,  if  those  actions  may  affect 
designated  critical  habitat  or  adversely 
modify  or  destroy  proposed  critical 
habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  formal  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  we 
believe  would  avoid  the  likelihood  of 
resulting  in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Activities  on  Federal  lands  that  may 
affect  critical  habitat  of  Adenophorus 
periens,  Alectryon  macrococcus,  Bidens 
wiebkei,  Brighamia  rockii,  Canavalia 
molokaiensis,  Centauhum  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta,  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawraea, 
Hesperomannia  aiborescens.  Hibiscus 
amottianus  ssp.  immaculatus.  Hibiscus 
bmckenridgei,  Ischaemum  byrone, 
Isodendrion  pyrifolium,  Labordia 
triflora,  Lysimachia  maxima,  Mariscus 
fauriei,  Melicope  mucronulata, 
Melicope  reflexa.  Neraudia  sericea. 
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Peucedanum  sandwicense,  Phyllostegia 
mannii,  Plantago  princeps,  Pteris 
lidgatei,  Schiedea  lydgatei,  Schiedea 
nuttallii,  Schiedea  saimentosa, 
Sesbania  tomentosa,  Silene  alexandri, 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida, 
Tetramolopium  rockii,  and 
Zanthoxylum  hawaiiense  will  require 
section  7  consultation.  Activities  on 
private  or  State  lands  requiring  a  permit 
fi'om  a  Federal  agency  (such  as  a  permit 
from  the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344  et  seq.)).  the 
Department  of  Housing  and  Urban 
Development,  or  a  section  10(a)(1)(B) 
permit  from  us;  or  some  other  Federal 
action,  including  funding  {e.g.,  from  the 
Federal  Highway  Administration, 
Federal  Aviation  Administration  (FAA), 
Federal  Emergency  Management  Agency 
(FEMA),  Environmental  Protection 
Agency  (EPA),  or  Department  of 
Energy),  regulation  of  airport 
improvement  activities  by  the  FAA,  and 
construction  of  communication  sites 
licensed  by  the  Federal 
Communications  Commission  (FCC), 
will  also  continue  to  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  critical  habitat  and 
actions  on  non-Federal  lands  that  are 
not  federally  funded,  authorized,  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  that  habitat  or 
that  may  be  affected  by  that  designation. 
We  note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  but  are  not  limited  to: 

(1)  Activities  that  appreciably  degrade 
or  destroy  the  primary  constituent 
elements  including,  but  not  limited  to: 
Overgrazing;  maintenance  of  feral 
imgulates;  clearing  or  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  {e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application); 
introducing  or  enabling  the  spread  of 
non-native  species;  and  taking  actions 
that  pose  a  risk  of  fire; 

(2)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  reduce  groundwater 
recharge  or  alter  natural,  djrnamic 
wetland  or  other  vegetative 


communities.  Such  activities  may 
include  water  diversion  or 
impoundment,  excess  groundwater 
pumping,  manipulation  of  vegetation 
such  as  timber  harvesting,  residential 
and  commercial  development,  and 
grazing  of  livestock  that  degrades    . 
watershed  values; 

(3)  Rural  residential  construction  that 
includes  concrete  pads  for  foundations 
and  the  installation  of  septic  systems  in 
wetlands  where  a  permit  under  section 
404  of  the  Clean  Water  Act  would  be 
required  by  the  Corps; 

(4)  Recreational  activities  that 
appreciably  degrade  vegetation; 

(5)  Mining  ofsand  or  other  minerals; 

(6)  hitroducing  or  encouraging  the 
spread  of  non-native  plant  species  into 
critical  habitat  units;  and 

(7)  Importation  of  non-native  species 
for  research,  agriculttue,  and 
aquaculture,  and  the  release  of 
biological  control  agents  that  would 
have  unanticipated  effects  on  the  listed 
species  and  the  primary  constituent 
elements  of  their  habitat. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  {see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Branch  of 
Endangered  Species/Permits,  911  N.E. 
11th  Ave.,  Portland,  OR  97232-4181 
(telephone  503/231-2063;  fecsimile 
503/231-6243). 

Analysis  of  Impacts  Under  Section 
4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  information 
available,  and  to  consider  the  economic 
and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species  concerned. 

Economic  Impacts 

Following  the  publication  of  the 
revised  proposed  critical  habitat 
designation  on  April  5,  2002,  a  draft 
economic  analysis  was  prepared  to 
estimate  the  potential  economic  impact 
of  the  proposed  designation  in 
accordance  with  the  N.M.  Cattle^vwers 
Ass'n  V.  U.S.  Fish  and  Wildlife  Serv.. 


248  F.3d  1277  (10th  Cir.  2001).  The 
draft  analysis  was  made  available  for 
review  on  August  12,  2002  (67  FR 
52419).  We  accepted  comments  on  the 
draft  analysis  imtil  September  30,  2002. 

Our  draft  economic  analysis  evaluated 
the  potential  direct  and  indirect 
economic  impacts  associated  with  the 
proposed  critical  habitat  designation  for 
the  46  Molokai  plant  species  over  the 
next  ten  years.  Direct  impacts  are  those 
related  to  consultations  under  section  7 
of  the  Act.  They  include  the  cost  of 
completing  the  section  7  consultation 
process  and  potential  project 
modifications  resulting  from  the 
consultation.  Indirect  impacts  are 
secondary  costs  and  benefits  not 
directly  related  to  the  Act.  Examples  of 
indirect  impacts  include  potential 
effects  to  property  values,  potential 
effects  of  redistricting  of  land  from 
agricultural  or  urban  to  conservation, 
and  social  welfere  benefits  of  ecological 
improvements. 

The  categories  of  potential  direct  and 
indirect  costs  considered  in  the  analysis 
included  the  costs  associated  with:  (1) 
Conducting  section  7  consultations 
associated  with  the  listing  or  with  the 
critical  habitat,  including  incremental 
consultations  and  technical  assistance; 
(2)  modifications  to  projects,  activities, 
or  land  uses  resulting  from  the  section 
7  consultations;  (3)  uncertainty  and 
public  perceptions  resulting  from  the 
designation  of  critical  habitat  including 
potential  indirect  costs  resulting  from 
the  loss  of  hunting  opportimities  and 
the  interaction  of  State  and  local  laws; 
and  (4)  potential  offsetting  beneficial 
costs  associated  with  critical  habitat, 
including  educational  benefits.  The 
most  likely  economic  effects  of  critical 
habitat  designation  are  on  activities 
funded,  authorized,  or  carried  out  by  a 
Federal  agency  {i.e.,  direct  costs). 

The  draft  economic  analysis  included 
an  evaluation  of  the  economic  impacts 
associated  implementation  of  the 
section  7  provisions  of  the  Act  for  the 
46  Molokai  plant  species.  To  quantify 
the  proportion  of  total  potential 
economic  impacts  attributable  to  section 
7  implementation,  including  both  the 
section  7  listing  provisions  and  the 
proposed  critical  habitat  designation, 
the  analysis  evaluated  a  "without 
section  7"  baseline  and  compared  it  to 
a  "with  section  7"  scenario.  The 
"without  section  7"  baseline 
represented  the  current  and  expected 
economic  activity  under  all 
modifications  except  those  associated 
with  section  7,  including  protections 
afforded  the  species  under  Federal  and 
State  laws.  The  difference  between  the 
two  scenarios  measured  the  net  change 
in  economic  activity  attributable  to  the 
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implementation  of  section  7  for  the  46 
Molokai  plant  species. 

Following  the  close  of  the  comment 
period  on  the  draft  economic  analysis, 
an  addendum  was  completed  that 
incorporated  public  comments  on  the 
draft  analysis  and  made  other  changes 
in  the  draft  as  necessary.  These  changes 
were  primarily  the  result  of 
modifications  made  to  the  proposed 
critical  habitat  designation  based  on 
biological  information  received  during 
the  comment  period.  In  addition,  we 
have  examined  the  economic  effects  of 
including  the  areas  identified  in  the 
proposed  rule  as  areas  not  meeting  the 
definition  of  critical  habitat  because 
they  were  not  in  need  of  special 
management  under  section  3(5)(a)  of  the 
Act. 

Together,  the  draft  economic  analysis, 
the  addendimi  and  the  addendum 
amendment  constitute  our  final 
economic  analysis.  The  final  economic 
analysis  estimates  that,  over  the  next  10 
years,  the  designation  co-extensive  with 
the  listing  may  result  in  potential  direct 
economic  costs  of  between  $54,470  and 
$269,150,  and  concludes  that  economic 
impacts  firom  the  designation  of  critical 
habitat  would  not  be  significant.  The 
reduction  of  up  to  $536,600  from  the 
costs  estimated  in  the  draft  economic 
analysis  is  due  to  the  exclusion  of 
proposed  unit  Molokai  E2  from  final 
designation  and  the  significant 
reduction  in  size  of  proposed  units 
Molokai  Al.  A2,  Bl,  C.  D,  F.  and  G 
(designation  of  9,843  ha  (24,323  ac) 
versus  17,614  ha  (43,532  ac)  as 
proposed  critical  habitat,  a  reduction  of 
approximately  7,771  ha  (19.209  ac)). 

While  our  final  economic  analysis 
includes  an  evaluation  of  potential 
indirect  costs  associated  with  the 
designation  of  critical  habitat  for  46 
plant  species  on  Molokai,  the  reported 
costs  are  highly  speculative  and,  in 
general,  thought  to  have  a  low 
probability  of  occurrence.  In  addition, 
the  final  economic  analysis  discusses 
economic  benefits  in  qualitative  terms 
rather  than  providing  quantitative 
estimates  because  of  the  lack  of 
information  available  to  estimate  the 
economic  benefits  of  endangered 
species  preservation  and  ecosystem 
improvement^. 

A  more  detailed  discussion  of  our 
economic  analysis  is  contained  in  the 
draft  economic  analysis  and  the 
addendum.  Both  dociunents  are 
included  in  our  administrative  record 
and  are  available  for  inspection  at  the 
Pacific  Islands  Fish  and  Wildlife  Office 
[see  ADDRESSES  section). 

No  critical  habitat  units  in  the 
proposed  rule  were  excluded  or 
modified  due  to  economic  impacts 


because  the  expected  cost  of  the 
designation  is  not  significant.  The  likely 
direct  cost  impact  of  designating  critical 
habitat  on  Molokai  for  the  46  plant 
species  is  estimated  to  be  between 
$5,447  and  $27,000  per  year  over  the 
next  ten  years. 

Other  Impacts 

Pursuant  to  section  4(b)(2)  of  the  Act. 
the  Service  has' decided  to  exclude 
approximately  3.731  ha  (9.218  ac) 
within  three  areas  managed  by  TNCH 
from  final  critical  habitat  designation 
because  the  benefits  provided  by  such 
an  exclusion  outweigh  the  benefits 
provided  by  a  designation  of  critical 
habitat. 

In  the  proposed  rule  (April  4.  2002.  67 
FR  16557),  the  Service  solicited 
comments  from  the  public  as  to  whether 
certain  areas  on  Molokai  should  be 
excluded  from  final  critical  habitat,  and 
what  methodology  we  might  use  to 
determine  if  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
including  such  areas  as  critical  habitat. 
The  rationale  for  our  final  decision  is 
described  below. 

Section  4(b)(2)  of  the  Act  requires  us 
to  consider  other  relevant  impacts,  in 
addition  to  economic  impacts,  of 
designating  critical  habitat.  In  the 
revised  proposed  determinations  of 
prudency  and  proposed  designations  of 
critical  habitat  for  plant  species  from  the 
island  of  Molokai.  Hawaii  (April  5. 
2002;  67  FR  16492),  we  indicated  that 
we  believed  that  lands  managed  by 
TNCH  provided  adequate  special 
management  or  protection  for  19  of 
these  species,  and  if  any  management 
plans  were  submitted  during  the  open 
comment  period  we  would  consider 
whether  such  plans  provide  such 
protections.  This  was  based  the 
definition  of  critical  habitat  (section 
3(5)).  which  specifies  critical  habitat  as 
areas  within  the  geographical  area 
occupied  by  the  species  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection.  In  order  to 
give  meaning  to  this  last  clause,  we 
considered  that  if  an  area  was  already 
adequately  managed  then  there  would 
be  no  requirement  for  special 
management  considerations  or 
protection.  We  believed  that  adequate 
special  management  or  protection 
would  be  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of 
essential  habitat  elements  and  that 
provides  for  the  long-term  conservation 
of  the  species.  The  three  criteria 
identified  in  the  proposed  rule  for 


determining  if  a  plan  provides  adequate 
special  management  or  protection  are  as 
follows:  (1)  A  current  plan  or  agreement 
must  be  complete  and  provide  sufficient 
conservation  benefit  to  the  species;  (2) 
the  plan  or  agreement  must  provide 
assurances  that  the  conservation 
management  strategies  will  be 
implemented;  and  (3)  the  plan  or 
agreement  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  effective  (i.e..  provide  for 
periodic  monitoring  and  revisions  as 
necessary). 

We  proposed  to  not  include  the  TNCH 
lands  pursuant  to  this  interpretation  of 
the  definition  of  critical  habitat. 
However,  in  a  recent  opinion  (Center  for 
Biological  Diversity  v.  Norton,  Civ.  No. 
01-409  TUC  DCB  D.  Ariz.  Jan.  13,  2003), 
a  Federal  district  court  determined  that 
our  definition  of  critical  habitat,  as  it 
applies  to  special  management,  is  not 
correct.  The  court  stated  that  "whether 
habitat  does  or  does  not  require  special 
management  by  defendant  or  FWS  is  not 
determinative  on  whether  or  not  the 
habitat  is  'critical*  to  a  threatened  or 
endangered  species  (pages  13-14  of  the 
court's  decision)."  We  continue  to 
believe  that  our  interpretation  was 
reasonable.  However,  we  nevertheless 
have  not  declined  to  include  areas  from 
this  final  designation  because  they  are 
adequately  managed. 

It  IS  important  to  note  that  this  Court 
ruling  also  concluded  that,  under 
section  4(b)(2)  of  the  Act.  "It  is  certainly 
reasonable  to  consider  a  positive 
working  relationship  relevant, 
particularly  when  that  relationship 
results  in  the  implementation  of 
beneficial  natural  resource  programs, 
including  species  preservation. 

We  have  come  to  a  similar  conclusion 
in  relation  to  certain  non-Federal  lands 
on  Molokai.  As  explained  below,  we 
believe  that  the  exclusion  of  TNCH 
lands  from  critical  habitat  will  help 
improve  and  maintain  our  relationship 
with  TNCH.  and  it  will  also  provide 
incentives  to  other  landowners  on 
Molokai  to  consider  implementing 
similar  volimtary  conservation  activities 
on  their  lands.  The  Service  believes 
such  an  outcome  will  provide  greater 
conservation  benefits  to  these  listed 
species  than  would  a  critical  habitat 
designation  on  these  TNCH  lands. 

The  Nature  Conservancy  of  Hawaii 

TNCH's  Kamakou.  Moomomi.  and 
Pelekunu  Preserves  are  occupied  habitat 
for  14  species  and  unoccupied  habitat 
for  five  species.  According  to  our 
published  recovery  plans,  recovery  of 
these  species  will  require  reproducing, 
self-sustaining  populations  located  in  a 
geographic  array  across  the  landscape, 
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with  population  numbers  and 
population  locations  of  sufficient 
robustness  to  withstand  periodic  threats 
due  to  natural  disaster  or  biological 
threats  (Service  1995a,  1995b,  1996a, 
1996b, 1996c,  1997, 1998a,  1998b, 
1998c,  1999,  2001).  The  highest  priority 
recovery  tasks  include  active 
management  such  as  plant  propagation 
and  reintroduction,  fixe  control,  non- 
native  species  removal,  and  ungulate 
fencing.  Failiue  to  implement  these 
active  management  measures,  all  of 
which  require  voluntary  landowner  . 
support  and  participation,  virtually 
assures  the  extinction  of  these  species. 
Many  of  these  types  of  conservation 
actions  in  these  areas  of  Molokai  are 
carried  out  as  part  of  TNCH's 
participation  with  landowner  incentive- 
based  programs  and  by  actions  taken  on 
the  landovtrner's  initiative.  These 
activities,  which  are  described  in  more 
detail  below,  require  substantial 
voluntary  cooperation  by  TNCH  and 
other  cooperating  landowners  and  local 
residents. 

The  following  analysis  describes  the 
likely  conservation  benefits  of  a  critical 
habitat  designation  compared  to  the 
conservation  benefits  without  critical 
habitat  designation.  The  Service  paid 
particular  attention  to  the  following 
issues:  to  what  extent  a  critical  habitat 
designation  would  confer  regulatory 
conservation  benefits  on  these  species; 
to  what  extent  the  designation  would 
educate  members  of  the  public  such  that 
conservation  efforts  would  be  noticeably 
enhanced;  and  whether  a  critical  habitat 
designation  would  have  a  positive, 
neutral,  or  negative  impact  on  voluntary 
conservation  efforts  on  this  privately- 
owned  TNCH  land  as  well  as  other  non- 
Federal  lands  on  Molokai  that  could 
contribute  to  recovery. 

If  a  critical  habitat  designation 
reduces  the  likelihood  that  volimtary 
conservation  activities  will  be  carried 
out  on  Molokai,  and  at  the  same  time 
fails  to  confer  a  counter-balancing 
positive  regulatory  or  educational 
benefit  to  tibe  species,  then  the  benefits 
of  excluding  such  areas  from  critical 
habitat  outweigh  the  benefits  of 
including  them.  Although  the  results  of 
this  type  of  evaluation  will  vary 
significantly  depending  on  the 
landowners,  geographic  areas,  and 
species  involved,  we  believe  the  TNCH 
lands  on  Molokai  merit  this  evaluation. 

(1)  Benefits  of  Inclusion 

Suitable  habitat  in  TNCH's  Kamakou. 
Moomomi.  and  Pelekimu  Preserves 
exists  for  the  following  species:  Bidens 
wiebkei,  Canavalia  molokaiensis, 
Centaurium  sebaeoides,  Clermontia 
oblongifolia  ssp.  brevipes,  Cyanea 


mannii,  Cyanea  procera,  Hedyotis 
mannii,  Labordia  triflora,  Lysimachia 
maxima,  Mariscus  fauriei,  Melicope 
mucronulata,  Phyllostegia  mannii, 
Phyllostegia  mollis,  Platanthera 
holochila,  Schiedea  sarmentosa,  Silene 
alexandrii,  Stenogyne  bifida, 
Tetramolopium  rockii,  and  Vigna  o — 
wahuense.  The  primary  direct  benefit  of 
inclusion  of  these  lands  as  critical 
habitat  would  result  from  the 
requirement  under  section  7  of  the  Act 
that  Federal  agencies  consult  with  us  to 
ensure  that  any  proposed  Federal 
actions  do  not  destroy  or  adversely 
modify  critical  habitat. 

The  benefit  of  a  critical  habitat 
designation  would  ensure  that  any 
actions  authorized,  funded,  or  carried 
out  by  a  Federal  agency  would  not 
likely  destroy  or  adversely  modify  any 
critical  habitat.  Without  critical  habitat, 
some  site-specific  projects  might  not 
trigger  consultation  requirements  under 
the  Act  in  areas  where  species  are  not 
ciurently  present;  in  contrast.  Federal 
actions  in  areas  occupied  by  listed 
species  would  still  require  consultation 
under  section  7  of  the  Act. 

Seventy-foiu'  percent  of  the  area  on 
these  lands  is  already  occupied  habitat 
for  14  of  the  19  listed  species.  Therefore, 
any  Federal  activities  that  may  affect 
these  areas  will  in  all  likelihood  require 
section  7  consultation.  Historically,  we 
have  conducted  19  informal  and  no 
formal  consultation^  under  section  7  on 
the  entire  island  of  Molokai  for  any  of 
these  plant  species.  None  of  these 
consultations  involved  the  TNCH  lands. 
As  a  result  of  the  low  level  of  previous 
Federal  activity  on  these  TNCH  lands, 
and  after  considering  the  futiu^  Federal 
activities  that  might  occiu'  on  these 
lands,  it  is  the  Service's  opinion  that 
there  is  likely  to  be  a  low  number  of 
future  Fedieral  activities  that  would 
negatively  affect  habitat  on  TNCH  lands. 
The  land  is  in  permanent  conservation 
and  is  not  expected  to  be  developed. 
Section  7  is  expected  to  be  limited  to 
Federal  funding  for  conservation 
activities  to  improve  the  habitat  for 
these  species,  not  adversely  modify  it. 
The  possibility  of  such  activity  cannot 
be  ruled  out  entirely,  but  it  can  best  be 
described  as  having  a  low  likelihood  of 
occurrence.  Therefore,  we  anticipate 
little  additional  regulatory  benefits  from 
including  these  preserves  in  critical 
habitat  beyond  what  is  already  provided 
by  the  existing  section  7  nexus  for 
habitat  areas  occupied  by  the  listed 
extant  species. 

Another  possible  benefit  is  that  the 
designation  of  critical  habitat  can  serve 
to  educate  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  this  may  focus  and  contribute  to 


conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
Information  about  the  19  species  for 
which  suitable  habitat  was  identified  on 
TNCH  lands  on  Molokai  that  reaches  a 
wide  audience,  including  other  parties 
engaged  in  conservation  activities, 
could  have  a  positive  conservation 
benefit. 

While  we  believe  this  educational    « 
outcome  is  important  for  the 
conservation  of  these  19  species,  we 
believe  it  has  already  been  achieved 
through  the  existing  management, 
education,  and  public  outreach  efforts 
carried  out  by  TNCH  and  their 
conservation  partners.  The  Nature 
Conservancy  of  Hawaii  has  a  well- 
developed  public  outreach 
infrastructure  that  includes  magazines, 
newsletters,  and  well-publicized  pubfic 
events  on  Molokai  and  throughout 
Hawaii.  These  and  other  media  extol 
and  explain  the  conservation 
importance  of  these  Molokai  reserves 
and  their  conservation  value.  A  final 
designation  of  critical  habitat  would  add 
little  to  this  effort  and  would  simply 
affirm  what  is  already  known  and 
widely  accepted  by  Hawaii's 
conservationists,  public  agencies,  and 
much  of  the  general  public  concerning 
the  conservation  value  of  these  lands. 
The  following  discussion  on  each  of  the 
three  preserves  demonstrates  that  the 
public  is  already  aware  of  the 
importance  of  this  area  for  the 
conservation  of  these  19  species. 

Nineteen  species  (Bidens  wiebkei, 
Canavalia  molokaiensis,  Centaurium 
sebaeoides,  Clermontia  oblongifolia  ssp. 
brevipes,  Cyanea  mannii,  Cyanea 
procera,  Hedyotis  mannii,  Labordia 
triflora,  Lysimachia  maxima,  Mariscus 
fauriei,  Melicope  mucronulata, 
Phyllostegia  mannii,  Phyllostegia  mollis, 
Platanthera  holochila,  Schiedea 
sarmentosa,  Silene  alexandrii, 
Stenogyne  bifida,  Tetramolopium  rockii, 
Vigna  o-wahuense)  are  reported  frxsm 
TNCH's  Moomomi, -KamaJcou,  and 
Pelekunu  Preserves,  which  are  located 
on  Molokai 's  northwest  coast 
(Moomomi)  and  in  the  East  Molokai 
mountains  (Kamakou  and  Pelekunu) 
(GDSI  2000;  HINHP  database  2000; 
TNCH  1993. 1994a,  1994b.  1997,  1999a. 
1999b.  1999c).  Two  of  the  preserves 
(Moomomi  and  Pelekunu)  are  owned  by 
TNCH,  while  Kamakou  was  established 
by  a  grant  of  a  perpetual  conservation 
easement  from  the  private  landowner  to 
TNCH.  All  three  preserves  are  included 
in  the  State's  Natural  Area  Partnership 
(NAP)  program,  which  provides 
matching  funds  for  the  management  of 
private  lands  that  have  been 
permanently  dedicated  to  conservation 
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(TNCH  1993.  1994a,  1994b.  1997.  1999a. 
1999b.  1999c). 

Under  the  NAP  program,  the  State  of 
Hawaii  provides  matching  funds  on  a 
two-to-one  basis  for  management  of 
private  lands  dedicated  to  conservation. 
In  order  to  qualify  for  this  program,  the 
land  must  be  dedicated  in  perpetuity 
through  transfer  of  fee  title  or  a 
conservation  easement  to  the  State  or  a 
cooperating  entity.  The  land  must  be 
managed  by  the  cooperating  entity  or  a 
qualified  landowner  according  to  a 
detailed  management  plan  approved  by 
the  Board  of  Land  and  Natural 
Resources.  Once  approved,  the  6-year 
partnership  agreement  between  the 
State  and  the  managing  entity  is 
automatically  renewed  each  year  so  that 
there  are  always  6  years  remaining  in 
the  term,  although  the  management  plan 
is  updated  and  funding  amounts  are  re- 
authorized by  the  board  at  least  every  6 
years.  By  April  1  of  any  year,  the 
managing  partner  may  notify  the  State 
that  it  does  not  intend  to  renew  the 
agreement;  however,  in  such  case,  the 
partnership  agreement  remains  in  effect 
for  the  balance  of  the  existing  6-year 
term,  and  the  conservation  easement 
remains  in  full  effect  in  perpetuity.  The 
conservation  easement  may  be  revoked 
by  the  landowner  only  if  State  funding 
is  terminated  without  the  concurrence 
of  the  landowner  and  cooperating 
entity.  Prior  to  terminating  funding,  the 
State  must  conduct  one  or  more  public 
hearings.  The  NAP  program  is  funded 
through  real  estate  conveyance  taxes 
which  are  placed  in  a  Natural  Area 
Reserve  Fimd.  Participants  in  the  NAP 
program  must  provide  aimual  reports  to 
the  DLNR  and  DLNR  makes  annual 
inspections  of  the  work  in  the  reserve 
areas.  See  Haw.  Rev.  Stat.  Sees.  195-1- 
195-11  and  Hawaii  Administrative 
Rules  Sees.  13-210. 

Management  programs  within  the 
three  preserves  are  documented  in  long- 
range  management  plans  and  yearly 
operational  plans.  These  plans  detail 
management  measures  that  protect, 
restore,  and  enhance  the  rare  plants  and 
their  habitats  within  the  preserves  and 
in  adjacent  areas  (TNCH  1993.  1994a. 
1994b.  1997,  1999a.  1999b,  1999c). 
These  management  measures  address 
the  factors  which  led  to  the  listing  of  the 
19  species  including  control  of  non- 
native  species  of  ungulates,  rodents, 
weeds,  and  fire  control.  In  addition, 
habitat  restoration  and  monitoring  are 
also  included  in  these  plans. 

Kamakou  Preserve 

The  primary  management  goals 
within  Kamakou  Preserve  are  to  prevent 
degradation  of  native  forest  by  reducing 
feral  ungulate  damage;  suppress 


wildfires;  and  improve  or  maintain  the 
integrity  of  native  ecosystems  in 
selected  areas  of  the  preserve  by 
reducing  the  effects  of  non-native 
plants. 

Specific  management  actions  to 
address  feral  imgulate  impacts  include 
the  construction  of  fences,  including 
strategic  fencing  (fences  placed  in 
proximity  to  natural  barriers  such  as 
cli%):  staff  hunting;  and 
implementation  of  organized  hunting 
through  the  Molokai  Hunters  Working 
Group.  By  monitoring  ungulate  activity 
within  the  preserve,  the  staff  are  able  to 
direct  hunters  to  problem  areas,  thereby 
increasing  hunting  success.  If  increased 
hunting  pressure  does  not  reduce  feral 
ungulate  activity  in  the  preserve,  the 
preserve  staff  will  work  with  the 
hunting  group  to  identify  and 
implement  alternative  methods  (TNCH 
1994.  1999). 

The  non-native  plant  control  program 
within  Kamakou  Preserve  focuses  on 
habitat-modifying  non-native  plants 
(weeds)  and  prioritizes  them  according 
to  the  degree  of  threat  to  native 
ecosystems.  A  weed  priority  list  has 
been  compiled  for  the  preserve,  and 
control  and  monitoring  of  the  highest 
priority  species  are  ongoing.  Weeds  are 
controlled  manually,  chemically,  or 
through  a  combination  of  both. 
Preventive  measures  (prevention 
protocol)  are  required  by  all  who  enter 
the  preserve.  Tlids  protocol  includes 
such  things  as  brushing  footgear  before 
entering  the  preserve  to  remove  seeds  of 
non-native  plants.  In  addition,  the  staff 
are  actively  promoting  awareness  of 
aggressive  non-native  plants  in  Hawaii 
and  their  impacts  to  native  ecosystems 
in  the  local  communities  on  Molokai 
through  public  education  at  schools, 
fairs,  and  displays  at  the  airport. 

Wildfire  pre-suppression  and 
response  plans  are  coordinated  with  the 
Maui  Coimfy  Fire  Department  and  the 
DOFAW  Maui  District  Forester.  The 
Kamakou  Wildfire  Management  Plan  is 
reviewed  annually  with  the  fire 
department  and  updated  as  necessary 
(TNCH  1994. 1999).  In  the  event  Of  fires 
in  areas  bordering  the  preserve,  staff 
bom  Kamakou  assist  with  fire 
suppression  in  concert  with  DOFAW 
staff. 

Natural  resource  monitoring  and 
research  address  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserve  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
throughout  the  preserve  to  document 
long-term  ecological  changes:  rare  plant 
species  are  monitored  to  assess 
population  status;  and.  following  fires 
on  the  boundaries  or  within  the 


preserve,  burned  areas  are  assessed  for 
ingress  of  weeds  and  recovery  of  native 
plants.  In  addition,  the  preserve  staff 
provide  logistical  support  to  scientists 
and  others  who  are  conducting  research 
within  the  preserve. 

In  addition.  TNCH,  DOFAW.  the 
Service  and  other  Federal  agencies 
including  the  National  Park  Service,  and 
neighboring  landowners  of  East 
Molokai 's  watershed  areas  have  formed 
a  partnership  (East  Molokai  Watershed 
Partnership)  through  a  memorandum  of 
understanding  to  ensure  the  protection 
of  over  8,903  ha  (22,000  ac)  of  land  on 
the  island.  While  the  partnership  is  still 
in  its  infancy,  the  members  have  agreed, 
in  principle,  to  participate  in 
cooperative  management  activities 
within  the  East  Molokai  watershed 
because  they  believe  that  effective 
management  is  best  achieved  through 
the  coordinated  actions  of  all  major 
landowners  in  the  watershed. 

Kamakou  Preserve  provides  habitat 
for  two  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Bidens  wiebkei;  four 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Canavalia  molokaiensis;  two 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Clermontia  oblongifolia  ssp.  brevipes; 
five  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Cyanea  mannii;  four 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Cyanea  procera;  four  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Labordia  triflora; 
one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Lysimachia  maxima; 
three  populations  of  300  matiue. 
reproducing  individuals  of  the  short- 
lived perennial  Schiedea  sarmentosa; 
three  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Silene  alexandri;  and 
three  populations  of  300  mature, 
jeproducing  individuals  of  the  short- 
lived perennial  Stenogyne  bifida. 
Critical  habitat  is  designated  for  these 
10  island-endemic  species  elsewhere  on 
Molokai  within  their  historical  ranges  to 
reach  the  recovery  goal  of  8  to  10 
populations  for  each  species  [see 
"Descriptions  of  Critical  Habitat  Units" 
section).  This  preserve  provides  habitat 
for  three  populations  of  500  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Mariscus  fauriei;  three 
populations  of  100  mature,  reproducing 
individuals  of  the  long-lived  perennial 
Melicope  mucronulata;  and  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
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Phyllostegia  mannii.  Critical  habitat  is 
designated  for  these  multi-island 
species  elsewhere  on  Molokai.  and 
proposed  on  other  islands  within  their 
historical  range  to  reach  the  recovery 
goal  of  8  to  10  populations  for  each 
species  [see  "Descriptions  of  Critical 
Habitat  Units"  section). 

Kamakou  Preserve  provides 
unoccupied  habitat  for  foiu  populations 
of  300  mature,  reproducing  individuals 
of  the  short-lived  perennial  Hedyotis 
mannii.  Critical  habitat  is  proposed  for 
this  multi-island  species  on  Maui  and 
recovery  habitat  is  provided  for  this 
species  on  Lanai  under  terms  of  a 
Memorandum  of  Agreement  with  the 
private  landowner  (68  FR  1220)  within 
its  historical  range  to  reach  the  recovery 
goal  of  8  to  10  populations.  This 
preserve  provides  imoccupied  habitat 
for  three  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Phyllostegia  mollis. 
Critical  habitat  is  proposed  for  this 
multi-island  species  on  other  islands 
within  its  historical  range  to  reach  the 
recovery  goal  of  8  to  10  populations. 
This  preserve  provides  unoccupied 
habitat  for  two  populations  of  300 
mature,  reproducing  individuals  of  the 
short-lived  perennial  Platanthera 
holochila.  Critical  habitat  is  also  being 
designated  for  this  multi-island  species 
on  Kauai  and  is  proposed  on  other 
islands  within  its  historical  range  to 
reach  the  recovery  goal  of  8  to  10 
populations.  Lastly,  this  preserve 
provides  unoccupied  habitat  for  one 
population  of  300  matiu«.  reproducing 
individuals  of  the  short-lived  perennial 
Vigna  o-wahuensis.  Critical  habitat  is 
proposed  for  this  multi-island  species 
on  other  islands  within  its  historical 
range  to  reach  the  recovery  goal  of  8  to 
10  populations. 

Moomomi  Preserve 

The  primary  management  goals 
within  Moomomi  Preserve  are  to 
prevent  degradation  of  natural 
communities  by  reducing  feral  ungulate 
damage,  and  improve  or  maintain  the 
integrity  of  native  ecosystems  in 
selected  areas  of  the  preserve  by 
reducing  the  effects  of  non-native  plants 
(TNCH  1999). 

Specific  management  actions  to 
address  feral  ungulate  impacts  include 
the  construction  of  a  perimeter  fence  to 
keep  out  livestock  and  an  agreement 
with  the  neighboring  landowner. 
Molokai  Ranch,  in  which  they  will 
remove  livestock  within  48  hours  of 
ingress.  Analysis  of  monitoring  data 
collected  within  the  axis  deer  exclosure 
will  guide  future  management  strategies 
(TNCH  1999). 


As  with  Kamakou  Preserve,  the  non- 
native  plant  control  program  within 
Moomomi  Preserve  focuses  on  habitat- 
modifying  non-native  plants  and 
prioritizes  them  according  to  the  degree 
of  threat  to  native  ecosystems.  A  weed 
priority  list  has  been  compiled  for  the 
preserve,  and  control  and  monitoring  of 
the  highest  priority  species  are  on-going. 
Weeds  are  controlled  manually, 
chemically,  or  a  through  a  combination 
of  both.  Preventive  measures 
(prevention  protocol)  are  required  by  all 
who  enter  the  preserve.  This  protocol 
includes  such  things  as  brushing 
footgear  before  entering  the  preserve  to 
remove  seeds  of  non-native  plants.  In 
addition,  the  staff  are  actively 
promoting  awareness  of  aggressive  non- 
native  plants  in  Hawaii  and  their 
impacts  to  native  ecosystems  in  the 
local  communities  on  Molokai  through 
public  education  at  schools,  fairs,  and 
displays  at  the  airport  (TNCH  1999). 

Natural  resource  monitoring  and 
research  address  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserve  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  jnonitored 
throughout  the  preserve  to  document 
long-term  ecological  changes;  rare  plant 
species  are  monitored  to  assess 
population  status.  In  addition,  the 
preserve  staff  provide  logistical  support 
to  scientists  and  others  who  are 
conducting  research  within  the  preserve 
(TNCH  1999). 

Moomomi  Preserve  provides  habitat 
for  one  population  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Tetramolopium  rockii. 
Critical  habitat  is  designated  for  this 
island-endemic  species  elsewhere  on 
Molokai  within  its  historical  range  (see 
"Descriptions  of  Critical  Habitat  Units" 
section).  This  preserve  provides  habitat 
for  one  population  of  500  matiire, 
reproducing  individuals  of  the  annual 
Centaurium  sebaeoides.  Critical  habitat 
is  designated  for  this  species  elsewhere 
on  Molokai,  on  Kauai,  and  is  proposed 
on  other  islands  within  its  historical 
range  to  reach  the  recovery  goal  of  8 
tolO  populations  [see  "Descriptions  of 
Critical  Habitat  Units"  section). 

Pelekunu  Preserve 

The  primary  management  goals 
within  Pelekunu  Preserve  are  to  prevent 
degradation  of  native  forest  by  reducing 
feral  ungulate  damage;  and  improve  or 
maintain  the  integrity  of  native 
ecosystems  in  selected  areas  of  the 
preserve  by  reducing  the  effects  of  non- 
native  plants. 

Specific  management  actions  to 
address  feral  ungulate  impacts  include 
staff  himting;  implementation  of 


organized  himting  through  the  Molokai 
Hunters  Working  Group;  and  quarterly 
transect  and  aerial  monitoring  of 
ungulate  activity.  By  monitoring 
ungulate  activity  within  the  preserve, 
the  staff  are  able  to  direct  hunters  to 
problem  areas,  thereby  increasing 
hunting  success.  If  increased  hunting 
pressure  does  not  reduce  feral  ungulate 
activity  in  the  preserve,  the  preserve 
staff  will  work  vnth  the  hunting  group 
to  identify  and  implement  alternative 
methods  (TNCH  1999). 

As  with  the  other  two  preserves  on 
Molokai,  the  non-native  plant  control 
program  within  Pelekunu  Preserve 
focuses  on  habitat-modifying  non-native 
plants  and  prioritizes  them  according  to 
the  degree  of  threat  to  native 
ecosystems.  A  weed  priority  list  has 
been  compiled  for  the  preserve,  and 
control  and  monitoring  of  the  highest 
priority  species  are  ongoing.  Weeds  are 
controlled  manually,  chemically,  or 
through  a  combination  of  both. 
Preventive  measures  (preveption 
protocol)  are  required  by  all  who  enter 
the  preserve.  This  protocol  includes 
such  things  as  brushing  footgear  before 
entering  the  preserve  to  remove  seeds  of 
non-native  plants.  In  addition,  the  staff 
are  actively  promoting  awareness  of 
aggressive  non-native  plants  in  Hawaii 
and  their  impacts  to  native  ecosystems 
in  the  local  communities  on  Molokai 
through  public  education  at  schools, 
fairs,  and  displays  at  the  airport. 

Natural  resource  monitoring  and 
research  address  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserve  and  evaluate  changes  in  these 
resoiuces  to  guide  management 
programs.  Vegetation  is  monitored  in 
the  preserve  to  document  long-term 
ecological  changes;  and  rare  plant 
species  are  monitored  to  assess 
population  status.  In  addition,  the 
preserve  staff  provide  logistical  support 
to  scientists  and  others  who  are  « 

conducting  research  within  the 
preserve. 

Pelekunu  Preserve  provides  habitat 
for  two. populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  Bidens  wiebkei;  one 
population  of  300  mature,  reproducing 
individuals  of  the  short-lived  pereimial 
Canavalia  molokaiensis;  and  four 
populations  of  300  mature,  reproducing 
individuals  of  the  short-lived  perennial 
Stenogyne  bifida.  Critical  habitat  is 
designated  for  these  three  island- 
endemic  species  elsewhere  on  Molokai 
within  their  historical  ranges  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  each  species  [see  "Descriptions  o/  s 
Critical  Habitat  Units"  section). 

In  sum,  the  Service  believes  that  a 
critical  habitat  designation  for  listed 
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plants  on  TNCH  lands  on  Molokai 
would  provide  a  relatively  low  level  of 
additional  regulatory  conservation 
benefit  to  eadi  of  the  plant  species 
beyond  what  is  already  provided  by 
existing  section  7  consultation 
requirements  due  to  the  physical 
presence  of  14  of  the  19  listed  species. 
Any  regulatory  conservation  benefits 
would  accrue  through  the  benefit 
associated  with  additional  section  7 
consultation  associated  with  critical 
habitat.  Based  on  a  review  of  past 
consultations  and  consideration  of  the 
likely  future  activities  in  this  specific 
area,  there  is  little  Federal  activity 
expected  to  occur  on  this  privately 
owned  land  that  would  trigger  section  7 
consultation.  The  Service  also  believes 
that  a  final  critical  habitat  designation 
provides  little  additional  educational 
benefits  since  the  conservation  value  is 
already  well  known  by  the  landowner, 
the  State,  Federal  agencies,  private 
organizations,  and  the  general  public, 
and  the  area  has  been  identified  as 
suitable  and  important  to  the 
conservation  of  19  Molokai  plant 
species  through  publication  in  the 
proposed  critical  habitat  rule  and  in  this 
final  rule. 

(2)  Benefits  of  Exclusion 

Proactive  voluntary  conservation 
efforts  are  necessary  to  prevent  the 
extinction  and  promote  the  recovery  of 
these  listed  plant  species  on  Molokai 
and  other  Hawaiian  islands  (Shogren  et 
al.  1999,  Wilcove  and  Chen  1998, 
Wilcove  et  al.  1998).  Consideration  of 
this  concern  is  especially  important  in 
areas  where  species  have  been 
extirpated  and  their  recovery  requires 
access  and  permission  for 
reintroduction  efforts  (Bean  2002, 
Wilcove  et  al.  1998).  For  example,  five 
of  the  19  species  associated  with  these 
preserves  are  extirpated  £rom  TNCH 
lands,  and  repopulation  is  likely  not 
possible  without  human  assistance  and 
landowner  cooperation. 

As  described  earlier,  TNCH  has  a 
history  of  entering  into  conservation 
agreements  with  various  Federal  and 
State  agencies  and  other  private 
organizations  on  their  lands.  The  Nature 
Conservancy's  mission  is  to  preserve  the 
plants,  animals  and  natural 
communities  that  represent  the  diversity 
of  life  on  Earth  by  protecting  the  lands 
and  waters  they  need  to  survive.  The 
Service  believes  that  each  of  the  listed 
species  within  TNCH's  preserves  will 
benefit  substantially  from  TNCH's 
voluntary  management  actions  due  to  a 
reduction  in  imgulate  browsing  and 
habitat  conversion,  a  reduction  in 
competition  with  non-native  weeds,  a 
reduction  in  risk  of  fire,  and  the 


reintroduction  of  species  currently 
extirpated  from  various  areas  and  for 
which  the  technical  ability  to  propagate 
these  species  currently  exists  or  will  be 
developed  in  the  near  future. 

The  conservation  benefits  of  critical 
habitat  are  primarily  regulatory  or 
prohibitive  in  nature.  But  on  Molokai, 
simply  preventing  "harmful  activities" 
will  not  slow  the  extinction  of  listed 
plant  species  (Bean  2002).  Where 
consistent  with  the  discretion  provided 
by  the  Act,  the  Service  believes  it  is 
necessary  to  implement  policies  that 
provide  positive  incentives  to  private 
landowners  to  volimtarily  conserve 
natural  resources  and  that  remove  or 
reduce  disincentives  to  conservation 
(Wilcove  et  al.  1998).  Thus,  we  believe 
it  is  essential  for  the  recovery  of  these 
19  species  to  build  on  continued 
conservation  activities  such  as  these 
with  a  proven  partner,  and  to  provide 
positive  incentives  for  other  private 
landowners  on  Molokai  who  might  be 
considering  implementing  voluntary 
conservation  activities  but  have 
concerns  about  incurring  incidental 
regulatory  or  economic  impacts. 

Approximately  80  percent  of 
imperiled  species  in  the  United  States 
occur  partly  or  solely  on  private  lands 
where  the  Service  has  little  management 
authority  (Wilcove  et  al.  1996).  hi 
addition,  recovery  actions  involving  the 
reintroduction  of  listed  species  onto 
private  lands  require  the  voluntary 
cooperation  of  the  landowmer  (Bean 
2002,  James  2002,  Knight  1999,  Main  et 
al.  1999,  Norton  2000,  Shogren  et  al. 
1999,  Wilcove  et  al.  1998).  Therefore,  "a 
successful  recovery  program  is  highly 
dependent  on  developing  working 
partnerships  with  a  wide  variety  of 
entities,  and  the  voluntary  cooperation 
of  thousands  of  non-Federal  landowners 
and  others  is  essential  to  accomplishing 
recovery  for  listed  species"  (Crouse  et 
al.  2002).  Because  the  Federal 
government  owns  relatively  little  land 
on  Molokai,  and  because  large  tracts  of 
land  suitable  for  conservation  of 
threatened  and  endangered  species  are 
mostly  owned  by  private  landowners, 
successful  recovery  of  listed  species  on 
Molokai  is  especially  dependent  upon 
working  partnerships  and  the  voluntary 
cooperation  of  non-Federal  landowners. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  biclusion 

Based  on  the  above  considerations, 
and  consistent  with  the  direction 
provided  in  section  4(b)(2)  of  the  Act 
and  the  recent  Federal  District  Court 
decision  concerning  critical  habitat 
(Center  for  Biological  Diversity  v. 
Norton.  Civ.  No.  01-409  TUCDCBD. 
Ariz.  Jan.  13,-2003),  we  have  determined 


that  the  benefits  of  excluding  TNCH's 
Molokai  preserves  as  critical  habitat 
outweigh  the  benefits  of  including  them 
as  critical  habitat  for  Bidens  wiebkei, 
Canavalia  molokaiensis,  Centaurium 
sebaeoides,  Clermontia  oblongifolia  ssp. 
brevipes,  Cyanea  mannii,  Cyanea 
procera.  Hedyotis  mannii,  Labordia 
triflora,  Lysimachia  maxima,  Mariscus 
fauriei,  Melicope  mucmnulata, 
Phyllostegia  mannii,  Phyllostegia  mollis, 
Platanthera  holochila,  Schiedea 
sarmentosa,  Silene  alexandrii, 
Stenogyne  bifida,  Tetramolopium  rocldi, 
and  Vigna  o-wahuense. 

This  conclusion  is  based  on  the 
following  factors: 

1.  TNCH's  mission  is  to  preserve  the 
plants,  animals  and  natiiral 
communities  that  represent  the  diversity 
of  life  on  Earth  by  protecting  the  lands 
and  waters  they  need  to  survive. 
Therefore,  all  of  their  preserve  lands  are 
currently  being  managed  on  a  voluntary 
basis  in  cooperation  with  the  Service, 
State,  and  other  private  organizations  to 
achieve  important  conservation  goals. 

2.  In  the  past,  TNCH  has  cooperated 
with  Federal  and  State  agencies,  and 
private  organizations  to  implement 
voluntary  conservation  activities  on 
their  lands  that  have  resulted  in  tangible 
conservation  benefits. 

3.  Simple  regulation  of  "harmful 
activities"  is  not  sufficient  to  conserve 
these  species.  Landowner  cooperation 
and  support  is  required  to  prevent  the 
extinction  and  promote  the  recovery  of 
all  of  the  listed  species  on  Molokai  due 
to  the  need  to  implement  proactive 
conservation  actions  such  as  ungulate 
management,  weed  control,  fire 
suppression,  plant  propagation,  and 
outplanting.  "This  need  for  landowner 
cooperation  is  especially  acute  because 
the  preserves  are  imoccupied  by  five  of 
the  19  species.  Future  conservation 
efforts,  such  as  translocation  of  these 
five  plant  species  back  into  imoccupied 
habitat  on  these  lands  and  expansion  of 
the  extant  species,  will  require  the 
cooperation  of  TNCH  and  other  non- 
Federal  landowners  on  Molokai. 
Exclusion  of  TNCH  lands  from  this 
critical  habitat  designation  will  help  the 
Service  maintain  and  improve  this 
partnership  by  formally  recognizing  the 
positive  contributions  of  TNC  to  plant 
recovery,  and  by  streamlining  or 
reducing  unnecessary  regulatory 
oversight. 

4.  Given  the  current  partnership 
agreements  between  TNCH  and  many 
organizations,  the  Service  believes  the 
additional  regulatory  and  educational 
benefits  of  including  these  lands  as 
critical  habitat  are  relatively  small.  The 
designation  of  critical  habitat  can  serve 
to  educate  the  general  public  as  well  as 
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conservation  organizations  regarding  the 
potential  conservation  value  of  an  area, 
but  this  goal  is  aheady  being 
accomplished  through  the  identification 
of  this  area  in  the  management  plans 
described  above.  Likewise,  there  will  be 
little  additional  Federal  regulatory 
benefit  to  the  species  because  (a)  there 
is  a  low  likelihood  that  these  proposed 
critical  habitat  units  will  be  negatively 
affected  to  any  significant  degree  by 
Federal  activities  requiring  section  7 
consultation,  and  (b)  much  are  already 
occupied  by  14  listed  species  and  a 
section  7  nexus  already  exists.  The 
Service  is  unable  to  identify  any  other 
potential  benefits  associated  with 
critical  habitat  for  these  TNCH 
preserves. 

5.  It  is  well  documented  that  publicly 
owned  lands  and  lands  owned  by 
conservation  organizations  such  as 
TNCH,  alone,  are  too  small  and  poorly 
distributed  to  provide  for  the 
conservation  of  most  listed  species 
(Bean  2002,  Crouse  et  al.  2002). 
Excluding  these  TNCH  lands  from 
critical  habitat  may,  by  way  of  example, 
provide  positive  social,  legal,  and 
economic  incentives  to  other  non- 
Federal  landowners  on  Molokai  who 
own  lands  that  could  contribute  to 
listed  species  recovery  if  voluntary 
conservation  measures  on  these  lands 
are  implemented  (Norton  2000,  Main  et 
al.  1999,  Shogren  et  al.  1999,  Wilcove 
and  Chen  1998).  As  resources  allow,  the 
Service  would  be  willing  to  consider 
future  revisions  or  amendments  to  this 
final  critical  habitat  rule  if  landowners 
affected  by  this  rule  develop 
conservation  programs  or  partnerships 
(e.g..  Habitat  Conservation  Plans,  Safe 
Harbor  Agreements,  conservation 
agreements,  etc.)  on  their  lands  that 
outweigh  the  regulatory  and  educational 
benefits  of  a  critical  habitat  designation. 

In  conclusion,  we  find  that  the 
exclusion  of  critical  habitat  on  the 
TNCH  Molokai  preserves  would  most 
likely  have  a  net  positive  conservation 
effect  on  the  recovery  and  conservation 
of  these  19  plant  species  when 
compared  to  the  positive  conservation 
effects  of  a  critical  habitat  designation. 
As  described  above,  the  overall  benefits 
to  these  species  of  a  critical  habitat 
designation  for  these  TNCH  areas  are 
relatively  small.  In  contrast,  we  believe 
that  this  exclusion  will  enhance  our 
existing  partnership  with  TNCH,  and  it 
will  set  a  positive  example  and  provide 
positive  incentives  to  other  non-Federal 
landowners  who  may  be  considering 
implementing  voluntary  conservation 
activities  Qn  thefr  lands.  We  conclude 
there  is  a  higher  likelihood  of  beneficial 
conservation  activities  occurring  in 
these  and  other  areas  of  Molokai 


without  designated  critical  habitat  than 
there  would  be  with  designated  critical 
habitat  in  these  TNCH  preserves. 

(4)  Exclusion  of  This  Unit  Will  Not 
Cause  Extinction  of  the  Species 

In  considering  whether  or  not 
exclusion  of  these  Preserves  might 
result  in  the  extinction  of  any  of  these 
19  species,  the  Service  first  considered 
the  impacts  to  the  11  species  endemic 
to  Molokai  (Bidens  wiebkei,  Canavalia 
molokaiensis,  Clermontia  oblongifolia 
ssp.  brevipes,  Cyanea  mannii,  Cyanea 
procera,  Labordia  triflora,  Lysimachia 
maxima,  Schiedea  sarmentosa,  Silene 
alexandrii,  Stenogyne  bifida,  and 
Tetramolopium  rockii),  euid  second  to 
the  eight  species  known  from  Molokai 
and  one  or  more  other  Hawaiian  islands 
(Centaurium  sebaeoides,  Hedyotis 
mannii,  Mariscus  fauriei.  Melicope 
mucronulata,  Phyllostegia  mannii, 
Phyllostegia  mollis,  Platanthera 
holochila,  and  Vigna  o-wahuense). 

For  both  the  1 1  endemic  and  the  eight 
"multi-island"  species,  it  is  the 
Service's  conclusion  that  the  TNCH's 
mission  and  management  plans  will 
provide  as  much  or  more  net 
conservation  benefits  as  would  be 
provided  if  these  preserves  were 
designated  as  critical  habitat.  These 
management  plans,  which  are  described 
above,  will  provide  tangible  proactive 
conservation  benefits  that  will  reduce 
the  likelihood  of  extinction  for  the  listed 
plants  in  these  areas  of  Molokai  and 
increase  their  likelihood  of  recovery. 
Extinction  for  any  of  these  species  as  a 
consequence  of  this  exclusion  is 
unlikely  because  there  are  no  known 
threats  in  these  preserves  due  to  any 
current  or  reasonably  anticipated 
Federal  actions  that  might  be  regidated 
under  section  7  of  the  Act.  Further, 
these  areas  are  aheady  occupied  by  14 
of  the  19  species  and  thereby  benefit 
from  the  section  7  protections  of  the 
Act,  should  such  an  unlikely  Federal 
threat  actually  materialize.  "The 
exclusion  of  Uiese  preserves  will  not 
increase  the  risk  of  extinction  to  any  of 
these  species,  and  it  may  increase  the 
likelihood  these  species  will  recover  by 
encouraging  other  landowners  to 
implement  voluntary  conservation 
activities  as  TNCH  has  done. 

In  addition,  critical  habitat  is  being 
designated  on  other  areas  of  Molokai  for 
all  1 1  of  the  endemic  species  (Molokai 
6 — Bidens  wiebkei — a,  Molokai  7 — 
Bidens  wiebkei — ^b,  Molokai  8 — Bidens 
wiebkei — c,  Molokai  6 — Canavalia 
molokaiensis — a,  Molokai  6 — Canavalia 
molokaiensis — ^b,  Molokai  6 — Canavalia 
molokaiensis — c,  Molokai  6 — 
Clermontia  oblongifolia  ssp.  brevipes — 
a,  Molokai  6 — Clermontia  oblongifolia 


ssp.  brevipes — b,  Molokai  6—Cjanea 
mannii — sC,  Molokai  6 — Cyanea 
mannii — b,  Molokai  6 — Cyanea 
mannii — c,  Molokai  6 — Cyanea 
marmii — d,  Molokai  6 — Cyanea 
mannii— e,  Molokai  6 — Cyanea 
procera — a,  Molokai  6 — Cyanea 
procera — b,  Molokai  6 — Labordia 
triflora — a,  Molokai  6 — Labordia 
triflora — ^b,  Molokai  6 — Labordia 
triflora — c,  Molokai  6 — Labordia 
triflora — d,  Molokai  6 — Lysimachia 
maxima — a,  Molokai  6-^Lysimachia 
maxima— h,  Molokai  6 — Schiedea 
sarmentosa — a,  Molokai  6 — Schiedea 
sarmentosa — b,  Molokai  6 — Silene 
alexandrii— a,  Molokai  6 — Silene 
alexandrii — b,  Molokai  6 — Stenogyne  ' 
bifida — a,  Molokai  1 — Tetramolopium 
rockii — a,  Molokai  2 — Tetramolopium 
rockii — b,  Molokai  "^^Tetramolopium 
rockii — c,  Molokai  5 — Tetramolopium 
rockii — d),  and  critical  habitat  has  been 
designated  elsewhere  on  Molokai,  and 
or  designated  on  other  islands  for  the 
remaining  eight  multi-island  species 
consistent  with  the  guidance  in  recovery 
plans.  These  other  designations  identify 
conservation  areas  for  the  maintenance 
and  expansion  of  the  existing 
populations. 

In  siun,  the  above  analysis  concludes 
that  an  exclusion  of  TNCH  lands  from 
final  critical  habitat  on  Molokai  will 
have  a  net  beneficial  impact  with  little 
risk  of  negative  impacts.  Therefore,  the 
exclusion  of  these  lands  will  not  cause 
extinction  &nd  should  in  fact  improve 
the  chances  of  recovery  for  Bidens 
wiebkei,  Canavalia  molokaiensis, 
Centaurium  sebaeoides,  Clermontia 
oblongifolia  ssp.  brevipes,  Cyanea 
mannii,  Cyanea  procera,  Hedyotis 
mannii,  Labordia  triflora,  Lysimachia 
maxima,  Mariscus  fauriei,  Melicope 
mucronulata,  Phyllostegia  marmii, 
Phyllostegia  mollis,  Platanthera 
holochila,  Schiedea  sarmentosa,  Silene 
alexandrii,  Stenogyne  bifida, 
Tetramolopium  rockii,  and  Vigna  o- 
wahuense. 

Taxonomic  Changes 

At  the  time  we  listed  Cyanea 
grimesiana  ssp.  gfimesiana.  Hibiscus 
brackenridgei,  Mariscus  fauriei,  and 
Phyllostegia  mollis,  we  followed  the 
taxonomic  treatments  in  Wagner  et  al. 
(1990).  the  widely  used  and  accepted 
Manual  of  the  Flowering  Plants  of 
Hawaii.  Subsequent  to  the  final  listing, 
we  became  aware  of  new  taxonomic 
treatments  of  these  species.  Also,  the 
soon-to-be-published  book  Hawaii's 
ferns  and  Fern  Allies  (Palmer,  in  press) 
has  changed  the  family  name  for 
Ctenitis  squamigera  (from  Aspleniaceae 
to  Dryopteridaceae).  Due  to  the  court- 
ordered  deadlines,  we  are  required  to 
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publish  this  final  rule  to  designate 
critical  habitat  on  Molokai  before  we 
can  prepare  and  publish  a  notice  of 
taxonomic  changes  for  these  five 
species.  We  plan  to  publish  a  notice  of 
taxonomic  change  for  these  five  species 
after  we  have  published  the  final  critical 
habitat  designations  on  Molokai. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
critical  habitat  designation  is  not  a 
significant  regulatory  action.  This  rule 
will  not  have  an  annual  economic  effect 
of  $100  million  or  more  or  adversely 
affect  any  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  or  other  units  of 
government.  This  designation  will  not 
create  inconsistencies  with  other 
agencies'  actions  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  it  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Finally, 
this  designation  will  not  raise  novel 
legal  or  policy  issues.  Accordingly, 
OMB  has  not  reviewed  this  final  critical 
habitat  designation. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  a  Federal  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
SBREFA  amended  the  RFA  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Based  on  the  information  in  our 
economic  emalysis  (draft  economic 
analysis  and  addendum),  we  are 
certifying  that  the  critical  habitat 
designation  for  41  Molokai  plant  species 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because  a  substantial  number  of  small 


entities  are  not  affected  by  the 
designation.  In  addition,  the  economic 
analysis  concludes  that  the  economic 
impacts  from  the  designation  of  critical 
habitat  would  not  be  significant,  based 
on  the  estimated  cost  of  the  designation 
which  may  result  in  potential  direct 
economic  costs  of  between  $5,447  and 
$27,000  per  year  over  the  next  10  years. 

Federal  courts  and  Congress  have 
indicated  that  an  RFA/SBREFA  analysis 
may  be  limited  to  all  impacts  to  entities 
directly  subject  to  the  requirements  of 
the  regulation  (Service  2002).  As  such, 
entities  indirectly  impacted  by  the  plant 
listings  and  critical  habitat  and, 
therefore,  not  directly  regulated  by  the 
listing  or  critical  habitat  designation  are 
not  considered  in  this  section  of  the 
analysis. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
aimual  sales,  general  and  heavy 
ccmstruction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  The  RFA/ 
SBREFA  defines  "small  governmental 
jurisdiction"  as  the  government  of  a 
city,  county,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000.  By  this  definition,  Maui 
Coimty  is  not  a  small  governmental 
jurisdiction  because  its  population  was 
128,100  in  2000.  Although  certain  State 
agencies,  such  as  DLNR,  Department  of 
Agriculture  (DOA),  and  Department  of 
Transportation  (DOT)  may  be  affected 
by  the  critical  habitat  designation,  State 
governments  are  considered 
independent  sovereigns,  not  small 
governments,  for  the  purposes  of  the 
RFA.  To  determine  if  potential 
economic  impacts  to  these  small  entities 
are  significant,  we  consider  the  types  of 
activities  that  might  trigger  regulatory 
impacts  under  this  rule  as  well  as  the 
types  of  project  modifications  that  may 
result.  In  general,  the  term  "significant 
economic  impact"  is  meant  to  apply  to 
a  typical  small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  niunber  of  small 
entities  affected  within  particular  types 


of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 
consider  whether  their  activities  have 
any  Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

The  primary  projects  and  activities 
that  might  be  affected  by  the  designation 
that  could  affect  small  entities  include 
ranching  operations  and  conservation 
projects.  Based  on  our  draft  economic 
analysis  and  addendum,  there  were  170 
cattle  livestock  operations  in  Maui 
County  in  2000.  "The  combined  cattle 
sales  of  all  of  these  operations  in  2000 
was  about  $3.2  million  (Statistics  of 
Hawaii  Agriculture,  2000).  Since  this 
implies  average  annual  cattle  sales  per 
business  of  $19,000,  it  is  likely  that  all 
or  almost  all  of  the  Maui  County  cattle 
operations,  including  those  on  Molokai. 
meet  the  definition  of  a  small  business 
(annual  sales  less  than  $750,000).  Thus, 
our  draft  economic  analysis  concluded 
that  the  proposed  critical  habitat 
designation  might  affect  two  to  three 
businesses  out  of  170  (one  to  two 
percent)  of  the  small  businesses  in  the 
cattle  industry  in  Maui  County.  It  also 
found  that  one  community  organization 
was  likely  to  enter  into  section  7 
consultation  for  coastal  strand 
restoration  due  to  the  receipt  of  funding 
from  the  Service.  Because  the  Service  is 
also  the  funding  entity  and  will  likely 
provide  technical  assistance  to  the 
organization,  the  impact  on  this 
organization  was  found  to  be  minimal. 
In  addition,  the  consultation  would 
hkve  occurred  regardless  of  designation 
of  critical  habitat.  For  these  reasons,  the 
draft  economic  analysis  critical  habitat 
designation  would  not  be  likely  to  affect 
small  community  organizations. 

However,  even  though  the  proposed 
designation  would  not  affect  a 
"substantial"  number  of  small 
businesses  in  each  industry,  an  estimate 
of  the  impact  was  provided  in  the  draft 
economic  analysis.  The  cost  of 
consultations  with  Pu'u  o  Hoku  Ranch 
was  estimated  to  be  $15,300  to  $25,800. 
The  cost  of  the  consultations  with  one 
to  two  unknown  ranching  operations 
was  estimated  to  be  $9,700  to  $41,200. 
These  costs  reflect  costs  to  the  Service 
and  NRCS  to  participate  in  the 
consultations;  in  general,  none  of  the 
consultation  costs  are  absorbed  by  the 
rancher.  The  estimated  cost  of 
consultations  with  Hui  Malama  o 
Mo'omomi  was  $5,200  to  $10,400. 
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Again,  these  costs  reflect  costs  to  the 
Service  to  conduct  the  consultation. 

The  actual  impacts  of  the  final  nde 
may  even  be  smaller.  These  estimates 
were  based  on  the  proposed 
designations.  However,  this  final  rule 
designates  5,771  hectares  (19,199  acres) 
less  than  had  been  proposed,  or  a  44 
percent  reduction. 

These  conclusions  are  supported  by 
the  history  of  consultations  on  Molokai. 
Since  these  41  plant  species  were  listed 
(between  1991  and  1999).  we  have, 
conducted  only  19  informal 
consultations  and  no  formal 
consultations  on  the  island  of  Molokai, 
in  addition  to  consultations  on  Federal 
grants  to  State  wildlife  programs,  which 
would  not  affect  small  entities.  The  19 
informal  consultations  have  concerned 
seven  of  the  41  species  [Centaurium 
sebaeoides,  Cyanea  mannii,  Cyanea 
procera,  Eugenia  koolauensis,  Labordia 
triflom,  Sesbania  tomentosa,  and 
Tetramolopium  rockii)  and  were 
conducted  with  the  U.S.  Department  of 
the  Navy  (Navy),  NRCS,  State  of  Hawaii, 
Maui  Coimty,  Corprs,  FCC,  and  private 
parties.  One  informal  consultation  was 
conducted  with  the  U.S.  Navy  regarding 
a  proposed  U.S.  Marine  Corps  training 
area  on  privately-owned  leased  land  in 
west  Molokai.  Three  of  the  41  species. 
Centaurium  sebaeoides,  Sesbania 
tomentosa,  and  Tetramolopium  rockii, 
were  reported  from  the  project  area.  One 
informaJ  consultation  was  conducted  on 
behalf  of  a  private  non-profit 
organization,  requesting  a  species  list 
for  Kamalo  and  Kapualei.  Three  of  the 
41  species,  Cyanea  mannii,  Cyanea 
procera,  and  Labordia  triflora,  were 
reported  from  this  area.  One  informal 
consultation  was  conducted  on  behalf  of 
a  private  consulting  firm,  requesting  a 
species  list  for  a  proposed  project 
regarding  a  VHF  direction-finder  in 
Mauna  Loa.  Two  of  the  41  species, 
Eugenia  koolauensis  and  Sesbania 
tomentosa,  were  reported  from  the 
project  area.  Six  informal  consultations 
were  conducted  on  behalf  of  private 
individuals  or  consulting  firms, 
requesting  species  lists  for  different 
locations  on  Molokai.  None  of  the  41 
species  were  reported  fittm  these 
locations.  Five  informal  consultations 
were  conducted  on  behalf  of  the  NRCS, 
requesting  species  lists  or  regarding 
revegetation  or  habitat  restoration 
projects  at  different  locations  on 
Molokai.  None  of  the  41  species  were 
reported  from  these  locations.  Two 
informal  consultations  were  conducted 
on  behalf  of  the  State  of  Hawaii  and 
Maui  County  regarding  proposed 
landfill  projects.  None  of  the  41  species 
were  reported  from  these  locations.  Two 
informal  consultations  were  conducted 


on  behalf  of  the  U.S.  Army  Corps  of 
Engineers,  regarding  a  stream 
restoration  project  and  unexploded 
ordinance  removal  activities  at 
Papohaku  Rangelands  Bombing  Range 
and  Punakua  Land  Target  Area.  None  of 
the  41  species  were  reported  from  the 
project  areas.  One  informal  consultation 
was  conducted  on  behalf  of  the  FCC 
regarding  an  antenna  cell  site  in 
Kaunakakai.  None  of  the  41  species 
were  reported  irom.  the  project  area. 

Seven  of  the  informal  consultations 
may  have  concerned  small  entities  (the 
private  individuals,  consulting  firms,  or 
the  non-profit  organization).  However, 
these  seven  informal  consultations  were 
requests  for  species  lists  and  not  for  our 
concurrence  on  a  specific  proposed 
project.  We  have  determined  that  the 
State  of  Hawaii  and  Maui  Coimty  are 
not  small  entities.  The  Corps,  NRCS, 
FCC,  and  the  Navy  are  not  small 
entities.  For  the  12  informal 
consultations  with  the  State  of  Hawaii, 
Maui  County,  and  Federal  agencies,  we 
concurred  with  each  agency's  or  entity's 
determination  that  the  project,  as 
proposed,  was  not  likely  to  adversely 
affect  listed  species.  AlUiough  four  of 
the  NRCS  projects  are  ongoing,  they  do 
not  direcUy  affect  nor  concern  small 
entities. 

In  addition,  on  Molokai.  49  percent  of 
the  designations  are  on  private  lands,  50 
percent  of  the  designations  are  on  State 
lands,  and  1  percent  of  the  designations 
are  on  Federal  lands.  Nearly  ^1  of  the 
land  within  the  critical  habitat  units  is 
imsuitable  for  development,  land  uses, 
and  activities.  This  is  due  to  their 
remote  locations,  lack  of  access,  and 
rugged  terrain.  Approximately  89 
percent  of  this  land  is  within  the  State 
Conservation  District  where  State  land- 
use  controls  severely  limit  development 
and  most  activities. 

Even  where  the  requirements  of 
section  7  might  apply  due  to  critical 
habitat,  based  on  our  experience  with 
section  7  consultations  for  all  listed 
species,  virtually  all  projects — including 
those  that,  in  their  initial  proposed 
form,  would  result  in  jeopardy  or 
adverse  modification  determinations 
under  section  7 — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures  by  definition  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation. 

For  these  reasons,  we  are  certifying 
that  the  designation  of  critical  habitat 
for  Adenophorus  periens,  Alectryon 
macrococcus,  Bidens  wiebkei, 
Brighamia  rockii,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Qermontia  oblongifoUa  ssp.  brevipes. 


Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii,  Cyanea  procera.  Diellia 
erecta,  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawraea, 
Hesperomannia  arborescens.  Hibiscus 
amottianus  ssp.  immaculatus,  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  pyrifoliuro,  Labordia 
triflora,  Lysimachia  maxima,  Mariscus 
fauriei,  Melicope  mucronulata, 
Melicope  reflexa,  Neraudia  sericea, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  Plantago  princeps,  Pteris 
lidgatei,  Schiedea  lydgatei,  Schiedea 
nuttallii,  Schiedea  sarmentosa, 
Sesbania  tomentosa,  Silene  alexandri, 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida, 
Tetramolopium  rockii,  and 
Zanthoxylum  hawaiiense  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C.  801 
et  seq.),  this  rule  is  not  a  major  rule.  Our 
detailed  assessment  of  the  economic 
effects  of  this  designation  are  described 
in  the  draft  economic  analysis  and  the 
final  addendum  to  the  economic 
analysis.  Based  on  the  effects  identified 
in  these  documents,  we  believe  that  this 
rule  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more,  v«rill 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity;  iimovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  addendum  to  the  economic 
analysis  for  a  discussion  of  the  effects  of 
this  determination. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  expected  to  significantly  affect 
energy  production  supply  and 
distribution  facilities  because  no  energy 
production,  supply,  and  distribution 
facilities  are  included  within  designated 
critical  habitat.  Further,  for  the  reasons 
described  in  the  economic  analysis,  we 
do  not  believe  that  designation  of 
critical  habitat  for  the  41  Molokai  plants 
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will  affect  future  energy  production. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

(a)  For  reasons  described  in  an 
etonomic  analysis,  this  rule  will  not 
produce  a  Federal  mandate  on  State  or 
local  governments  or  the  private  sector 
of  $100  million  or  greater  in  any  year, 
that  is,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  direct  obligations  on 
State  or  local  governments. 

(b)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments  so  a 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  not  be 
affected  unless  they  propose  an  action 
requiring  Federal  funds,  permits,  or 
other  authorizations.  Any  such  activities 
will  require  that  the  Federal  agency 
ensure  that  the  action  will  not  adversely 
modify  or  destroy  designated  critical 
habitat. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  41  species  from  Molokai 
in  a  takings  implications  assessment. 
The  takings  implications  assessment 
concludes  that  this  final  rule  does  not 
pose  significant  takings  implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  Interior 
policy,  we  requested  information  from 
appropriate  State  agencies  in  Hawaii. 
The  designations  may  have  some  beneflt 
to  these  governments,  in  that  the  areas 
essential  to  the  conservation  of  these 
species  are  more  clearly  defined  and  the 
primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  While 
this  definition  and  identification  do  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  they 
may  assist  these  local  governments  in 
long-range  planning,  rather  than  waiting 
for  case-by-case  section  7  consultation 
to  occur. 


Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
41  plant  species  from  Molokai. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244).  This 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Government-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  Executive 
Order  13175  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
government-to-government  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
these  41  plant  species.  Therefore, 
designation  of  critical  habitat  for  these 
41  species  does  not  involve  any  Tribal 
lands. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  final  rule  is  available  upon 
request  from  the  Pacific  Islands  Fish 


and  Wildlife  Office  (see  ADDRESSES 
section). 

Aiithors 

The  authors  of  this  final  rule  are  staff 
of  the  Pacific  Islands  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  hereby  amend  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1344:  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625.  100  Slat.  3500:  unless  otherwise  noted. 

2.  Amend  §  17.12(h),  the  List  of 
Endangered  and  Threatened  Plants,  as 
set  forth  below: 

a.  Under  the  table's  heading 
FLOWERING  PLANTS,  by  revising  the 
entries  for  Alectryon  macrococcus, 
Bidens  wiebkei,  Brighamia  rockii, 
Canavalia  molokaiensis,  Centaurium 
sebaeoides,  Clermontia  oblongifolia  ssp. 
brevipes,  Cyanea  dunbarii,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
mannii,  Cyanea  procera,  Eugenia 
koolauensis,  Flueggea  neowawraea, 
Hesperomannia  arborescens.  Hibiscus 
arnottianus  ssp.  immaculatus,  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  pyrifolium,  Labordia 
triflora,  Lysimachia  maxima,  Mariscus 
fauriei,  Melicope  mucronulata, 
Melicope  reflexa,  Neraudia  sericea, 
Peucedanum  sandwicense,  Pbyllostegia 
mannii,  Plantago  princeps,  Schiedea 
lydgatei,  Schiedea  nuttallii,  Schiedea 
sarmentosa,  Sesbania  tomentosa,  Silene 
alexandri,  Silene  lanceolata, 
Spermolepis  hawaiiensis,  Stenogyne 
bifida,  Tetramolopium  rockii,  and 
Zanthoxylum  hawaiiense,  to  read  as 
follows;  and 

b.  Under  the  table's  heading  FERNS 
AND  ALLIES,  by  revising  the  entries  for 
Adenophorus  periens,  Ctenitis 
squamigera,  Diellia  erecta,  Diplazium 
molokaiense,  and  Pteris  lidgatei,  to  read 
as  follows. 

§  1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)'   *   * 
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Species 

Historic  range 

Family 

Status 

When  listed 

Critical 
hat)itat 

Special 

Scientific  name             Common  name 

rules 

Flowering  Pu^ts 

*  *  •   ■                         •           -  • 

Alectryon                     Mahoe U.S.A.  (HI) Sapindaceae E 

macroccocous. 

.  •  •                              •  • 

Bidens  wiet>kei Kookoolau U.S.A.  (HI)  Asteraceae  E 

*  ♦  ♦                               •  • 
Brighamia  rockii Puaala U.S.A.  (HI)  Campanulaceae  E 


Canavalia  Awikiwiki 

molokaiensis. 


U.S.A.  (HI)  Fat)aceae E 


Centaurium 
sebaeoides. 


AwiwI  U.S.A.  (HI) 


Gentianaceae 


467 

17.99(a)(1) 
and(c) 

NA 

* 

480 

• 

-17.99(c) 

NA 

• 

480 

• 

17.99(c) 

NA 

* 

480 

• 

17.99(c) 

NA 

• 

448 

• 

17.99(a)  (1) 
and  (c> 

NA 

Clermontia  Oha  wai 

oblongifolia  ssp. 
brevipes. 


U.S.A.  (HI) Campanulaceae  E 


480 


Cyanea  dunbarii 


Haha U.S.A.  (HI)  ., 


Campanulaceae  E 


Cyanea  grimesiana       Haha  U.S.A.  (HI)  Campanulaceae  E 

ssp.  grimesiana. 


Cyanea  mannii 


Haha  U.S.A:  (HI) 


Campanulaceae 


Cyanea  procera 


Haha  U.S.A.  (HI)  Campanulaceae  E 


Eugenia  koolauensis     Nioi  U.S.A.  (HI) Myrtaceae E 


Flueggea 
neowawraea. 


Mehamehame 


U.S.A.  (HI) Euphorbiaceae  E 


Hesperomannia  None U.S.A.  (HI)  Asteraceae  E 

arborescens. 

* 

•  •  •     '  •  • 

Hibiscus  arnottianus      Kokio  keokeo U.S.A.  (HI)  Malvaceae  E 

ssp.  immaculatus. 


Hibiscus   .  Mao  hau  hele 

brackenridgei. 


....    U.S.A.  (HI)  Malvaceae  E 

•                               •  ♦ 

Ischaemum  bryone  ..    Hito  ischaemum U.S.A.  (HI)  Poaceae  E 


536 


480. 


5se 


Isodendrion  Wahine  noho  kula  ..  U.S.A.  (HI) Violaceae E 

pyrifolium. 

«  '                             »      •                         »                               •  • 

Labordia  triftora Kamakahala U.S.A.  (HI)  Loganiaceae  ..t:. E 

•                                                                 •                                                                 •                                                                 *  • 

Lysimachia  maxima  None .«...  U.S.A.  (HI)  Primulaceae E 


532 


17.99(c) 


594 

'   17.99(c) 

NA 

* 

582 

17.99(c) 

NA 

• 

480 

17.9&(c) 

NA 

* 

480 

'      17.99(c) 

NA 

* 

536 

17.99(c) 

NA 

• 

559 

17.99(a)  (1) 
and  (c)  . 

NA 

17.99(c) 


17.99(c) 


17.99(c) 


532      17.99(a)(1) 
and  (c) 


17.99(c) 


Mariscus  fauriei  None  U.S.A.  (HI) 


Cyperaceae 


8dB  17.99(c) 

594  17.99(C) 

532  17.99(c) 


NA 


NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
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dpOCIoS 


Scientific  name 


Comnion  name 


Historic  range 


Family 


Melicope  Alani U.S>.  (HI)  Rutaceae  E 

mucronulata. 


Melicope  reflexa 
Neraudia  sericea 


Peucedanum 
sandwicense. 


Alani U.S.A.  (HI) 

•  • 

None  - U.S.A.  (HI) 


Rutaceae  . 
Urticaceae 


E 

« 

E 


Makou 


U.S.A.  (HI)  Apiaceae T 


Phytlostegia  mannii ..    None U.S.A.  (HI) Lamiaceae E 

•                              •                              ,                 -  .  • 

Plantago  princeps  ....    Laukahi  kuahiwi  U.S.A.  (HI)  Plantaginaceae  E 


Schiedea  lydgatei 


Schiedea  nuttallii 

Schiedea 
sarmentosa. 


None  U.S.A.  (HI)  Caryophyllaceae E 


None USA.  (HI) 

None U.S.A.  (HI) 


Caryophyllaceae E 

Caryophyllaceae E 


Sesbania  tomentosa     Ohai U.S.A.  (HI)  Fabaceae E 


Silene  alexandri 


Silene  lanceolata 


Spermolepis 
hawaiiensis. 


Stenogyne  bifida 


None U.S.A.  (HI) Caryophyllaceae E 

•  •  •  • 
None U.S.A.  (HI)  Caryophyllaceae E 

•  •  •  • 

U.S.A.  (HI)  Apiaceae E 


None USA.  (HI) 


Lamiaceae 


Tetramotopium  rockii     None U.S.A.  (HI) Asteraceae  T 


Zanthoxyium 
hawaiiense. 


Ae U.S.A.  (HI) 


Rutaceae 


Ferns  and  Allies 
Adenophorus  periens    Pendant  kihi  fern  ....    U.S.A.  (HI)  GrammitkJaceae  E 


Ctenitis  squamigera      Pauoa  U.S.A.  (HI) Asplenlaceae  E 


Diellia  erecta Asplenium-leaved        U.S.A.  (HI) Asplenlaceae E 

diellia. 

Diplazium  None U.S.A.  (HI)  Aspleniaceae E 

fTtolokaiense. 


sted 

Critnal 
habitat 

Special 
rules 

• 

467 

17.99(c) 

NA 

• 

480 

17.99(c) 

NA 

• 

559 

17.99(c) 

NA 

• 

530 

17.99(a)(1) 
and(c) 

NA 

* 

• 

480 

17.99(c) 

NA 

• 

559 

17.99(a)(1) 
and  (c) 

NA 

• 

480 

17.99(c) 

NA 

• 

592 
594 

17.99(a)(1) 

and  (c) 

17.99(c) 

NA 
NA 

* 

559 

17.99(a)(1) 
and  (c) 

NA 

• 

480 

17.99(c) 

NA 

* 

480 

17.99(c) 

NA 

* 

559 

17.99(a)(1) 
and(c) 

NA 

• 

480 

17.99(c) 

NA 

• 

480 

17.99(c) 

NA 

• 

532 

• 

17.99(a)(1) 
and<c) 

NA 

559 

17.99(a)(1) 
and(c) 

NA 

* 

553 

17.99(a)(1) 
and(c) 

NA 

• 

559 

17.99(a)(1) 
and(c) 

NA 

• 

553 

17.99(a)(1) 
and(c) 

NA 
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Species 

Historic  range 

Family 

Status 

When  listed 

Critk:al 
habitat 

Special 

Scientifk:  name             Common  name 

rules 

*                         •                                        * 

Ptehs  lidgatei None  

• 

U.S.A.  (HI)  

* 

.    Adiaritaceae 

• 

• 

....    E 

• 

* 

553 

* 

17.99(c) 

• 

•                              • 

* 

3.  Amend  §  17.99  as  set  forth  below: 

a.  By  revising  the  section  heading  and 
the  heading  for  paragraph  (a)  to  read  as 
follows;  and 

b.  By  adding  new  paragraphs  (c)  and 
(d)  to  read  as  follows. 

§  1 7.99    Critical  habitat;  plants  on  the 
Islands  of  Kauai,  Niihau,  and  iMolokai,  HI.. 

(a)  Maps  and  critical  habitat  unit 
descriptions  for  the  islands  of  Kauai  and 
Niihau.  HI.*  *  * 
***** 

(c)  Maps  and  critical  habitat  unit 
descriptions  for  the  island  ofMolokai, 
HI.  The  following  paragraphs  contain 
the  legal  descriptions  of  the  critical 


habitat  units  designated  for  the  island  of 
Molokai,  HI.  Existing  manmade  features 
and  structures  within  the  critical  habitat 
units,  such  as  buildings;  roads; 
aqueducts  and  other  watersystem 
features,  including  but  not  limited  to 
reservoirs,  diversions,  flumes,  pumping 
stations,  irrigation  ditches,  pipelines, 
siphons,  tunnels,  water  tanks,  gaging 
stations,  intakes,  and  wells; 
teleconununications  equipment  towers 
and  associated  structures,  electrical 
power  transmission  lines  and 
distribution  and  regularly  maintained 
associated  rights-of-way  and  access 
ways;  radars  and  telemetry  antennas; 
missile  launch  sites;  campgroimds; 


existing  trails;  arboreta  and  gardens,., 
heiau  (indigenous  places  of  worship  or 
shrines)  and  other  archaeological  sites; 
airports;  other  paved  areas;  lawns  and 
other  rural  residential  landscaped  areas 
do  not  contain  the  primary  constituent 
elements  described  for  each  species  in 
paragraph  (d)  of  this  section  and 
therefore  are  not  included  in  the  critical 
habitat  designations.  Coordinates  are  in 
UTM  Zone  4  with  units  in  meters  using 
North  American  Datum  of  1983 
(NAD83).  The  following  map  shows  the  . 
general  locations  of  the  88  critical 
habitat  units  designated  on  the  island  of 
Molokai. 

(1)  Note:  Map  1-Index  map  follows: 


Map  1 

Molokai  Final  Critical  Habitat  -  Island  Index  Map 


UIQU  Final  Molokai  Critical  Habitat  Unit 


^    Major  Roads 
/S/  Coastline 

Elevation  (1,000-fl.  contours) 


o 


Molokai  ^^ 


A 


(2)  Molokai  1 — Tetramolopium  rockii- 
a  (68  ha;  167  ac) 

(i)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  689772, 


2344661;  689621, 2344539;  689052. 
2344319; 688718, 2344221;  688327, 
2344075; 688023,  2343926;  687408, 
2343701;  687025, 2344327; 687025, 


2344327; 687188, 2344441;  687513, 
2344733; 687571,  2344549;  687727, 
2344013; 687757,  2343953;  688857. 
2344469; 689205,  2344430;  689575, 
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2344638;  689833,  2344699;  return  to 
starting  point. 

(ii)  Note:  Map  2  follows: 


Map  2 
Unit  1  -  Tetramolopium  rockii-a 


Pac^  Ocean 


KatOiteh 


Kshni 


4^^ 


Kanukahi  Gulch 


PuuPm 


ffTTTl   Critical  Habitat  Unit  I  for 
Tetramolopium  rockii-a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/v    Coastline 


as 


1   Mik* 


OS 

3= 


(3)  Molokai  2 — Sesbania  tomentosa — a 
(58  ha;  143  ac) 

(i)  Unit  consists  of  the  following  16 
botmdary  points  and  the  intermediate 
coastline:  Start  at  696391,  2344805; 
696219,  2344744;  696015,  2344744; 
6953, 2345000; 694917, 2344983; 
694654, 2345127;  694330, 2345195; 
694288,  2345144;  694220,  2345221; 
694024,  2345136;  693811,  2344940; 
693548,  2344940;  692944,  2345229; 
692833,  2345221;  692714.  2344991; 
692614.  2344974;  follow  coastline  and 
retvim  to  starting  point. 

(ii)  Note:  Map  3  follows: 


Map  3 
Unit  2  -Sesbania  tomentosa-a 


y. 


Pac^  Ocean 


AntlnUGi** 


Waihuna 


ITTTTl   Critical  Habitat  Unit  2  for 
Sesbania  tomentosa-a 

V    Elevation  (1,000-fl  contours) 
/Sy  Major  Road 
/V   Coastline 


0.5 


I    Mik* 


OJ 


Kilooeien 


(4)  Molokai  2 — Tetramolopium  rockii- 
b(112ha;278ac) 

(i)  Unit  consists  of  the  following  13 
boundary  points  and  the  intermediate 
coastline:  Start  at  694570,  2344946; 
694440,  2344889;  694073,  2344750; 
693846, 2344653; 693382, 2344612; 
693146,  2144702;  692844, 2344921; 
692641, 2344929; 692389,  2344922; 
692389, 2344921; 692356, 2344921; 
692201, 2344938; 692071,  2345043; 
follow  coastline  and  return  to  starting 
point. 

(ii)  Note:  Map  4  follows: 


■^^Illli^^ 


Map  4 
Unit  2  -  Tetramolopium  rockii-b 


Pacific  Ocem 


Critical  Habitat  Unit  2 

imn   Critical  Habitat  for 

Tetramolqpium  rockii-b 

'■■■/   Elevation  ( 1  .OQO-ft.  contours) 
/Sy  Major  Road 
/V   Coastline 


Oj 

3= 


Mils 


OS 


(5)  Molokai  3 — Centaurium 
sebaeoides — a  (96  ha;  238  ac) 

(i)  Unit  consists  of  the  following  38 
boundary  points  and  the  intermediate 
coastline:  Start  at  710676,  2347273; 
712999, 2343399;  712824,  2343386; 
712590,  2343678;  712603,  2343781; 
712863. 2343820;  712941.  2343944; 
712837. 2344106; 712792.  2344340; 
712668,  2344541;  712526,  2344729; 
712493, 2344936;  712337.  2345131; 
712279. 2345365;  712214.  2345371; 
712035.  2345519;  711799.  2345942; 
711883,  2346053;  711827. 2346164; 
711683. 2346195;  711618,  2346528; 
711159, 2346569;  711092,  2346637; 
710917, 2346701;  710858,  2346756; 
710816, 2346864;  710811,  2346802; 
710845.  2346718;  710832.  2346611; 
710768.  2346591;  710734.  2346806; 
710652.  2346855;  710629,  2346935; 
710676,  2346982;  710788,  2347050; 
710636,  2347297;  710642,  2347291; 
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710661,  2347288;  follow  coastline  and 
return  to  starting  point. 

(ii)  Note:  Map  5  follows: 


Map  5 
Unit  3  -  Centaurium  sebaeoides-a 


Kahki  Point 


Pac^  Ocean 


I        I  Critical  Habitat  Unit  3 

llllll   Critical  Habitat  for 

Centaurium  sebaeoides-a 

''■■■/   Elevation  (1,000-fl  contours) 
/\/  Major  Road 
/v    Coastline 


OS 


I    Miks 


0.S 


Kitofnclen 


(6)  Molokai  3 — Tetramolopium  rockii- 
c  (106  ha;  260  ac) 

(i)  Unit  consists  of  the  following  34 
boundary  points  and  the  intermediate 
coastline:  Start  at  713501,  2342654; 
713473, 2342635;  713351,  2342635; 
713245, 2342841; 713138, 2343077; 
712902, 2343290; 712773, 2343465; 
712591, 2343679;  712625,  2343781; 
712863, 2343814; 712934,  2343924; 
712831,  2344099; 712805, 2344327; 
712526, 2344716;  712500,  2344936; 
712337, 2345131; 712279, 2345365; 
712208, 2345371;  712019,  2345540; 
711819,  2345873;  711799,  2345962; 
711883,  2346040;  711838,  2346156; 
711689,  2346202;  711624,  2346539; 
711169,  2346559;  711098, 2346649; 


710890,  2346727;  710817,  2346864; 
710810, 2346810;  710849, 2346706; 
710832,  2346656;  710759, 2346712; 
710802,  2347065;  follow  coastline  and 
retiun  to  starting  point. 

(ii)  Note:  Map  6  follows: 


Map  6  . 
Unit  3  -  Tetramolopium  rockii-c 


KahluPoM 


Pac^  Ocean 


I        I   Critical  Habitat  Unit  3 

[TTm   Critical  Habitat  for 

Tetramolopium  rockii-c 

Elevation  (1,000-11  contours) 
/\/  Major  Road 
/V   Coastline 


0.5 


Mikt 


OJ 

=r~ 


Kiknictcrs 


(7)  Molokai  4 — Brighamia  rockii—a  (20 
ha;  51  ac) 

(i)  Unit  consists  of  the  following  9 
boundary  points  and  the  intermediate 
coastline:  Start  at  714246,  2342381; 
714703, 2342153;  714446,  2342101; 
714255, 2342116; 714094,  2342204; 
713837,  2342263;  713646,  2342395; 
713740, 2342469;  713902,  2342456; 
follow  coastline  and  retiun  to  starting 
point. 

(ii)  Note:  Map  7  follows: 


Map? 
Unit  4  -Brighamia  rockii-a 


MWnwiu.: 
Fa«s  .. 


I        I   Critical  Habitat  Unit  4 

mill   Critical  Habitat  for 

Brighamia  rockii-a 

Elevation  ( 1 ,000-11  contours) 
/\/  Major  Road 
/v   Coastline 


0.S 


OS 

3= 


I    Kikmelcn 


(8)  Molokai  4 — Hibiscus  amottianus 
ssp.  immaculatus — a  (56  ha;  139  ac) 

(i)  Unit  consists  of  the  following  20 
boimdary  points:  Start  at  714313, 
2342111;  714313, 2342061; 714263, 
2342030;  714146,  2342049;  714053, 
2341993;  714065,  2341869;  714443, 
2341627;  714530, 2341522; 714511, 
2341429; 714158, 2341318;  713848, 
2341497; 713697,  2341473:  713483, 
2341578;  713601,  2342024; 713813. 
2342101;  713769.  2342222;  713769... 
2342222; 713743,  2342284;  713786, 
2342315;  713991,  2342266;  return  to 
starting  point. 

(ii)  Note:  Map  8  follows: 


13058  Federal  Register /Vol.  68,  No.  52 /Tuesday.  March  18,  2003 /Rules  and  Regulations 


Map  8 

Unit  4  -Hibiscus  arnottianus 

ssp.  immaculatus-a 


Pacific  Ocean 


Mokapu  IslandCj 


Ftl* 


I        I   Critical  Habitat  Unit  4 

nrni   Cntlcal  Habitat  for 

Hibbcus  arnottianus 
ssp.  immaculatus-a 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/V   Coastline 


0       a5        I   Kilometcn 


(9)  Molokai  5 — Brigbamia  rockii — b  (4 
ha;  10  ac) 


Map  9 
Unit  5  -Brighamia  rockii-b 


Pacific  Ocean 
Mokapu  Island 


V 


Okala  Island 

a 

LetnaqpApn  Pofftf 


fTTTTl   Critical  Habitat  Unit  5  for 
Brighamia  rockii-b 

Elevation  ( 1 ,000-ft.  contours) 
/\/   Major  Road 
/N/  Coastline 


OS 


I   Mile* 


0.5 


(i)  Area  consists  of  the  entire  offshore 
island  located  at  approximately:  715517,     2343847. 
2343847. 


(10)  Molokai  5 — Peucedanum 
sandwicense — a  (4  ha;  10  ac) 

(i)  Area  consists  of  the  entire  offshore 
island  located  at  approximately:  715517, 


(ii)  Note:  Map  9  follows: 


(ii)  Note:  Map  10  follows: 


Map  10 

Units 

Peucedanum  sandwicense-a 


Pacific  Ocean 


Uokapu  Island 


H/ 


Okala  Island 

Q 

Leinaopapio  Point 


nm  Critical  Habitat  Unit  5  for 
,         Peucedanum  sandwicense-a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/V    Coastline 

0  0.5  I    Miles 


0.5 


I    Kikawtcn 


(11)  Molokai  5 — Tetramolopium 
rockii — d  (4  ha;  10  ac) 

(i)  Area  consists  of  the  entire  offshore 
island  located  at  approximately:  715517, 
23438^. 

(ii)  Note:  Map  11  follows: 
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Map  11 
Unit  5  -  Tetramolopium  rockii-d 


Pacific  Ocean 


IHokapu  Island 


0 


Okato  Island 

Ltlnaopa(ik)  PoM 


jlllll  Critical  Habitat  Unit  5  for 
Tetramolopium  rockii-d 

V     Elevation  (1,000-ft.  contours) 
/\y  MaJOTRoad 
/v    Coastline 

0  OJ 


0.5 

3z: 


KikMMcn 


(12)  Molokai  6 — Adenophorus 
periens — a  (79  ha;  194  ac) 

(i)  Unit  consists  of  the  following  6 
boundary  points:  Start  at  718366, 
2339098;  718483,  2338864;  718272, 
2338643; 718311, 2337817; 717446, 
2337682;  717549,  2338376;  return  to 
starting  point. 

(ii)  Note:  Map  12  follows: 
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I       I  Critical  Habitat  Unit  6 

Critical  Habitat  for 
Adenophorus  periens-a 

/   Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


31 


1        2   Kilometers 


— i     1 

Ap_      .^_^ 

Z^^> 

(13)  Molokai  6 — Adenophorus  periens- 
b  (396  ha;  980  ac) 

(i)  Unit  ccmsists  of  the  following  19 
boundary  points:  Start  at  721394, 
2335607; 722329.  2335129;  722733, 


2335104 
2335105 
2334703 
2334442 
2335464 


723117,2335165 
723236, 2334774 
722442, 2334466 
720262, 2334655 
719529, 2336227 


723342, 
723034, 
721281, 
718639, 
719749, 


2335976;  720611,  2335749;  721062, 
2335514;  721066,  2335513;  721206, 
2335488; 721387,  2335499;  721388, 
2335510;  return  to  starting  point. 

(ii)  Note:  Map  13  follows: 
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Map  13    Unit  6  -  Adenophorus periens-b 


Pacific  Ocean ' 


Critical  Habitat  for 
Adenophorus  perieiis-b 

Elevation  (1,000-ft.  contours) 

Major  Road 

/\/  Coastline 


(14)  Molokai  6 — Adenophorus  periens- 
c  (214  ha;  530  ac) 

(i)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  723720, 
2340102;  723501,  2339267;  723764, 


2338476; 
2338050; 
2338056; 
2338062; 
2338246; 
2338247; 


723865, 
723639, 
723331, 
722%3, 
723352, 
723088, 


2338213; 
2338043; 
2338018; 
2338122; 
2338246; 
2338481; 


723777, 
723426, 
722967, 
723352, 
723351, 
722803,' 


2339144; 722612,  2339432;  721900, 
2339870; 722315,  2340090;  723124, 
2340328;  723469,  2340315;  return  trf 
starting  point. 

(ii)  Note:  Map  14  follows: 


13062 
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Map  1 4    Unit  6  -  Adenophorus  periens-c 

/   s 

\                                                                            Pacific  Ocean 

■ 

J 

\              Mokapu 

/    ' 

\        T         ^ 

...-• •"■; 

^J?l.«^_^ 

/Miitf 

•*t^  ■'        '.y 

•-Mjg^    \  ( 
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^^'a 
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1       Y ■:"    / 
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's^.     "\Jfr      .> 

Puu 


^oop.. 


kukM. 


AkiW.. 


Wahuaala 


-Ii2!!'*ne^a, 


..2S*»- 


..\0«* 


"tofH.^ 


I       I  Critical  Habitat  Unit  6 

[[TTTT]  Critical  Habitat  for 

Adenophorus  periens-c 

,     Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


1        2   Kilometers 


i^'r*"^- —    i\ 

l^^y 

^^*<;?^ 

(15)  Molokai  ^—Alectryon  2337389 

macrococcus — a  (125  ha;  309  ac)  2337642 

2337870 

(i)  Unit  consists  of  the  following  38  2338132 

boundary  points:  Start  at  712844.  2338134 

2337089;  712698. 2337229;  712592.  2338018 

2337339; 712695,  2337321;  712881.  2337836 

2337456; 712940,  2337659;  713244,  2337397 

2337600;  712999,  2337330;  713210,  2337076; 


713430. 
713742. 
714080, 
714331. 
714593. 
714460. 
713954. 
713489. 
713970, 


2337414; 
2337668; 
2338090; 
2338177; 
2338051; 
2337955; 
2337608; 
2337254; 
2337296; 


713497, 
713818, 
714258, 
714454, 
714604. 
714325. 
713818, 
713742, 
714283, 


2337448;  714553,  2337532;  714359, 
2337279; 714722,  2337423;  714604, 
2337228; 714660, 2337178;  714025. 
2336784; 713852, 2336821; 713844, 
2336766; 713421.  2336814;  713160. 
2336950;  713033,  2336916;  return  to 
starting  point. 

(ii)  Note:  Map  15  follows: 
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Map  15    Unit  6  -  Alectryon  macrococcus  var.  macrococcus-a 
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(16)  Molokai  6—Bidens  wiebkei—a  (219 
ha;  542  ac) 

(i)  Unit  coiisists  of  the  following  20 
boundary  points:  Start  at  718006. 
2334920; 718258.  2334825;  718858. 


2334816; 719204. 2334884;  719331. 
2334723; 719289, 2334656;  719289, 
2334656; 719020. 2334504;  719018, 
2334503; 719018. 2334503; 719018. 
2334503;  718994.  2334425;  718934. 
2334106; 718097,  2334022;  717573. 


2334098; 716744, 2334529;  716634, 
2334732; 716135. 2335095;  715347, 
2335551;  717956,  2334877;  return  to 
starting  point. 

(ii)  Note:  Map  16  follows: 
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Map  16    Unit  6  -  Bidens  wiebkei-a 


Pacific  Ocean 


I        I  Critical  Habitat  Unit  6 

inn]  Critical  Habitat  for 
Bidens  wiebkei-a 

V    Elevation  (1,000-ft.  contours) 
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/\/  Coastline 


2   Miles 


0        1        2    Kilometers 

I 1         I 
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(17)  Molokai  6—Brighamia  rockH—c  (38  coastline:  Start  at  716089.  2342247; 

ha; 95  ac)  716263, 2342102;  716347.  2341969; 

(i)  Unit  consists  of  the  following  9  ^16482,  2341996;  716375.  2341657; 

boundary  points  and  the  intermediate  716328,  2341655;  715888.  2341942; 


715686, 2342053; 715313,  2342170; 
follow  coastline  and  return  to  starting 
point. 

(ii)  Note:  Map  17  follows: 
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Map  1 7    Unit  6  -  Brighamia  rockii-c 


Critical  Habitat  Unit  6 

mni]  Critical  Habitat  for 
Brighamia  rockii-c 

/\/  Elevation  (1,000-ft.  contours) 

/\/  Major  Road 
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1        2   Kilometers 
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(18)  Molokai  6— Brighamia  rockii—d  724781.  2341588;  724671, 

(145  ha;  358  ac)  724262.  2341549;  724190. 

723996.  2341614;  723405, 

(i)  Unit  consists  of  the  following  35  723256.  2341465;  723139, 

boundary  points  and  the  intermediate  722691,  2341348;  722509. 

coastline:  Start  at  720770.  2341981;  722158.  2341374;  721756, 

723204. 2341840;  723220.  2341842;  721620, 2341102;  721256, 

723377,  2341891';  724326.  2341946;  721139,  2341270;  720872. 

724920. 2341803;  724885.  2341725;  720861. 2341600;  720856, 


2341562; 
2341601; 
2341582; 
2341465; 
2341348: 
2341147; 
2341251; 
2341522; 
2341640; 


720767, 2341699;  720682,  2341883; 
720682.  2341883;  720682.  2341883; 
720690,  2341897;  720716,  2341917; 
720755. 2341929;  720769.  2341936; 
720777,  2341952;  720777.  2341970; 
follow  coastline  and  return  to  starting 
point. 

(ii)  Note:  Map  18  follows: 
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Map  18    Unit  6  -  Brighamia  rockii-d 


I       I  Critical  Habitat  Unit  6 

lllllll  Critical  Habitat  for 
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(19)  Molokai  6 — Brighamia  rockii — e  (83 
ha;  206  ac) 

(i)  Unit  consists  of  the  following  24 
boundary  points  and  the  intermediate 
coastline:  Start  at  726360,  2342420; 
726777,  2342655;  726909.  2342655; 


727223. 
727757. 
728070, 
728394. 
728635. 
728305. 
727571. 


2342748; 
2342861; 
2342704; 
2342640; 
2342558; 
2342483; 
2342464; 


727399. 
727860. 
728207. 
728580. 
728678. 
727815. 
727394. 


2342787; 
2342856; 
2342694; 
2342567; 
2342429; 
2342351; 
2342478; 


726860.  2342366;  726591,  2342258;, 
726194.  2342170;  725949,  2342077; 
725660. 2342155; 725633. 2342168; 
725632,  2342174;  follow  coastline  and 
return  to  starting  point. 

(ii)  Note:  Map  19  follows: 
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Map  19    Unit  6  -  Brighamia  rockii-e 
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(20)  Molokai  6 — Canavalia 
molokaiensis—a  (80  ha;  197  ac) 

(i)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  711585, 
2340110;  711750.  2339841;  711652, 
2339833;  711589.  2339786;  711148. 
2339857; 711062.  2339810;  710951. 


2339857; 
2339715; 
'2339841; 
2340038; 
2340226; 
2340298; 
2340156; 


710881. 
710487. 
709913. 
709469, 
709637. 
710220. 
710338. 


2339810; 
2339755; 
2339873; 
2339940; 
2340243; 
2340290; 
2340109; 


710881, 
710251, 
709574, 
709322, 
709724, 
710227, 
710542, 


2340211;  710778.  2340219;  710818. 
2340125;  710936.  2340125;  711077, 
2340188; 711376, 2340133;  711463. 
2340038;  711455.  2339952;  return  to 
starting  point. 

(ii)  Note:  Map  20  follows: 
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Map  20    Unit  6  -  Canavalia  molokaiensis-a 
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(21)Molokai6 — Canavalia 
molokaiensis — b  (76  ha;  187  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  711826, 
2339337; 711860,  2339273;  711809. 
2339212;  711431,  2339196;  711408, 


2339109; 
2339109; 
2339066; 
2338886; 
2339069; 
2339210; 
2339210; 


711589. 
711880. 
711971, 
711654. 
710534. 
709997. 
709837, 


2339062; 
2339062; 
2338928; 
2338886; 
2339069; 
2339210; 
2339210; 


711746, 
711947, 
711873, 
710802, 
710041. 
709997, 
709751, 


2339417; 710102,  2339495;  710424, 
2339432;  710763.  2339613;  711203, 
2339660; 710794. 2339377;  711258. 
2339283; 711573.  2339377; 711778. 
2339330;  return  to  starting  point. 

(ii)  Note:  Map  21  follows: 
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I       I  Critical  Habitat  Unit  6 
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Miles 
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A 


(22)  Molokai  6 — Canavalia 
molokaiensis — c  (150  ha;  371  ac) 

(i)  Unit  consists  of  the  following  36 
boundary  points:  Start  at  711848, 
2336679; 711615, 2336901; 712021. 
2337169;  712152,  2337176;  712518, 
2337570; 712704. 2337521;  712587, 
2337356; 712746, 2337335;  712939, 


2337632; 
2337335; 
2337452; 
2337653; 
2337927; 
2337542; 
2337266; 
2337114; 


713415. 
713236. 
713477, 
713919, 
714259, 
713781, 
713443. 
713719, 


2337666; 
2337363; 
2337590; 
2337860; 
2337694; 
2337363; 
2337197; 
2337087; 


712987, 
713457, 
713678, 
713966, 
713940. 
713512. 
713533. 
713995. 


2337252;  714250, 
2337252;  714043, 
2336997;  714354, 
2337419;  714705, 
2336730; 713284 
2336955;  712139, 
Starting  point.' 

(ii)  Note:  Map  22 


2337404: 
2337073 
2337121 
2337206 
2336921 
2336804 

follows: 


714299, 
714085, 
714517, 
713938. 
712794, 
return  to 
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(23)  Molokai  b—Clermontia  oblongifolia     2337728;  717628.  2338298;  717674, 
ssp.  brevipes—a  (131  ha;  325  ac)  2338869;  717807,  2339393;  718126, 

2339914;  718369,  2339712;  718630, 

(i)  Unit  consists  of  the  following  14  2339684;  718798.  2339820;  718794, 

boundary  points:  Start  at  717701,  2339660;  718369,  2339448;  718361, 


2339127;  718483.  2338864;  718272, 
2338643;  718311,  2337817;  return  to 
starting  point. 

(ii)  Note:  Map  23  follows: 
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Map  23    Unit  6  -  Clermontia  oblongifolia  ssp.  brevipes-a 
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(24)  Molokai  6— Clermontia  oblongifolia 
ssp.  brevipes — b  (358  ha;  884  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  721397; 
2335692; 721668, 2335452;  721947, 
2335359; 722644, 2335147; 722856, 


2335193; 
2335140; 
2335173; 
2335007; 
2334443; 
2334470; 
2334795; 


723314, 
723765, 
723977, 
724063, 
723002, 
722166, 
719017, 


2335207; 
2335120; 
2335160; 
2334550; 
2334377; 
2334470; 
2335788; 


723493, 
723904, 
724070, 
723652, 
722511, 
720938, 
719529, 


2336227; 719749,  2335976;  720611, 
2335749; 720920, 2335559; 721062, 
2335514; 721066, 2335513;  721206, 
2335488; 721388.  2335510;  721396, 
2335678;  return  to  starting  point. 

(ii)  Note:  Map  24  follows: 


^ 


■V 
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(25)  Molokai  6 — Clermontia  oblongifolia 
ssp.  brevipes — c  (427  ha;  1,054  ac) 

(i)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  722484, 
2340959; 723300. 2341251;  723453, 
2341231; 723499,  2341052;  723492, 


2340727; 723539,  2340534;  723652,  2338119;  722868,  2338120;  723331, 

2340415; 723711,  2340170;  723718,  2338266; 723088,  2338481;  722803, 

2339871; 723711,  2339267;  723778.  2339144; 722612,  2339432;  721796, 

2338922; 724196,  2338272;  724229,  2339934; 721731,  2340378;  721548, 

2338099; 724149,  2338033;  724063,  2340570;  721380,  2340876;  return  to 

2338006;  723844,  2338046;  723174.  starting  point. 

2338080;  723028,  2338046;  722869,  (ii)  Note:  Map  25  follows: 
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(26)  Molokai  6 — Ctenitis  squamigera—i 
(58  ha;  144  ac) 

(i)  Unit  consists  of  the  following  21 
boimdary  points:  Start  at  721326, 
2333655;  721317,  2333769;  721287, 


2333895; 721466, 2334108; 721505, 
2334200;  721670,  2334169;  721897, 
2334030;  722041,  2333969;  722176. 
2333943;  722167,  2333799;  722145, 
2333638; 722128,  2333429;  722119. 
2333298; 722054.  2333159;  721988. 


2333146; 721692, 2333207;  721666, 
2333237; 721644,  2333298;  721697, 
2333464;  721714,  2333525;  721679, 
2333560;  retimi  to  starting  point. 

(ii)  Note:  Map  26  follows: 
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(27)  Molokai  6 — Cyanea  dunbarii—a  2337418;  713485.  2337618;  713716. 

(328  ha;  810  ac)  2337686;  713906.  2337932; 714103, 

(i)  Unit  consists  of  the  following  90  2338087;  714609.  2338220;  714918. 

boundary  points:  Start  at  712383,  2338213;  714813.  2338368;  714419. 

2341010;  712509.  2340781;  712677.  2338347; 714103.  2338389;  714089. 

2340542; 712803.  2340388;  712971.  2338684; 713829.  2338832;  713499. 

2340262; 713243. 2339841;  713266.  2338930;  713358.  2338860;  713246. 

2339806; 713715.  23392^9;  714220.  2338979; 713158.  2339000;  713210. 

2338754; 714297.  2338733;  714374,  2339000; 713105.  2339162;  712936. 

2338677; 714760.  2338473;  715273,  2339352; 712620. 2339534;  712395. 

2338222; 715234. 2338101;  715225,  2339759; 712248.  2339991;  712044. 

2337922; 715157.  2337836;  715115,  2340188; 712051,  2340406;  711988, 

2337848; 715023,  2338037;  714756,  2340567;  711861,  2340729;  711679, 

2338059; 714707,  2337911;  714567.  2340743;  711433.  2341003;  711081. 

2338002; 714503.  2337946;  714489.  2340996;  710800.  2340884;  710660. 

2337777; 714272.  2337679;  713969.  2340940;  710547.  2340827;  710653, 

2337560; 713829,  2337426;  713749.  2340778; 710856.  2340778;  711123. 


2340743;  711531 
2340321;  711666 
2340252; 711348 
2340462;  710976 
2340497; 710564 
2340767;  710454 
2341159;  710587 
2341229;  711309 
2341229; 711520 
2341187;  711590 
2341088:711621 
2341082;  712007 
2341201; 712183 
2341236;  712236 
2341201; 712382 
starting  point. 

(ii)  Note:  Map  27 


2340560; 
.  2340244; 
, 2340378; 
, 2340525; 
, 2340545; 
, 2340998; 
, 2341201; 

2341265; 
, 2341187; 
, 2341089; 
. 2341088; 
.2341178; 
. 2341226; 
. 2341236; 
. 2341012; 

follows: 


711791. 
711599. 
711130, 
710695, 
710482, 
710489, 
711050, 
711407, 
711520, 
711621, 
711786, 
712060. 
712235. 
712305. 
return  to 


(28)  Molokai  6— Cyanea  dunbarii—b  (88  2340113;  711295,  2340160;  711397. 

ha-  218  ac)  2340201; 711410,  2340052;  711545, 

2339985;  711687,  2340106;  711849, 

(i)  Unit  consists  of  the  following  38  2340046;  711836,  2339971;  711991, 

boundary  points:  Start  at  712268,  2339830;  712227,  2339823;  712119, 

2338661;  711464.  2339411;  711167.  2339721; 712261.  2339519;  712059. 

2339755; 710877,  2340154;  710985,  2339505;  711755,  2339553;  711687, 

2340181; 711039,  2340242;  711079.  2339445; 711748,  2339343;  711829. 

2340187: 711133, 2340181; 711133.  2339350; 711843, 2339309;  711883. 


2339303; 711802. 2339181;  711843. 
2339120;  712011.  2339134;  712140, 
2339087;  712194,  2339080;  712383, 
2339114;  712423,  2339067;  712565. 
2339093;  712741.  2338904;  712639. 
2338796;  712525.  2338742;  return  to 
starting  point, 
(ii)  Note:  Map  28  follows: 
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h- — I        I 


A 


(29)  Molokai  b— Cyanea  dunbarii—c  (23  2337891;  712721,  2338242;  712943. 

ha; 56  ac)  2338337; 713018, 2338202;  713295, 

(i)  Unit  consists  of  the  following  8  2338323;  713301.  2338229;  713470, 
boundary  points:  Start  at  713119, 


2338418; 713767.  2338337;  return  to 
starting  point. 

(ii)  Note:  Map  29  follows: 
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Map  29    Unit  6  -  Cyanea  dunbaru-c 


Critical  Habitat  Unit  6 

UTTTTI  Critical  Habitat  for 
Cyanea  dunbarii-c 

,    V    Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2  Miles 


1        2   Kilometeis 


i — 1     1 

^r^     ■v 

£&j^ 

(30)  Molokai  6 — Cyanea  grimesiana  ssp. 
grimesiana—a  (2,133  ha;  5,272  ac) 

(i)  Unit  consists  of  the  following  147 
boundary  points:  Start  at  724402, 


2341280; 724061,  2341168 
2341034;  724140,  2340797 
2340631;  724436,  2340432 
2340432;  724485,  2340334 
2340334; 724485,  2340334 
2340239;  724495, 2340236 
2340142;  724406,  2340141 
2339992; 724289, 2339246 
2338911;  724498,  2338755 
2338755;  724580,  2338634 
2338251;  725144,  2337958 
2337760; 725003, 2337485 
2337479;  725003,  2337479 
2337263;  725252,  2336892 
2336696;  725813,  2336660 
2336793; 726225,  2337071; 


723989, 
724323. 
724436, 
724485, 
724496, 
724406, 
724328, 
724392, 
724498, 
724934. 
724994, 
725003, 
725257, 
725552. 
726097, 
726132, 


2337378 
2337999 
2337998 
2338566 
2339603 
2340078 
2340616 
2340344 
2341264 
2342152 
2342417 
2342629 
2342394 
2342374 
2342214 
2341942 
2340727 
2339809 
2339695 
2339057; 


725950, 
725948. 
725906, 
725448, 
725350, 
725368, 
726134, 
726517, 
725894, 
726122, 
727260. 
728174, 
727905, 
727164. 
726406, 
726831, 
726862. 
726149. 
726106, 
726506, 


2337999; 
2337998; 
2338120; 
2338803; 
2340002; 
2340079; 
2340129; 
2340585; 
2341967; 
2342269; 
2342635; 
2342570; 
2342331; 
2342368; 
2342096; 
2341350; 
2340024; 
2339695; 
2339243; 
2338221; 


725950, 
725947, 
725645, 
725338, 
725368, 
725431, 
726517. 
726288. 
725924, 
726708, 
727711, 
728226, 
727855, 
726825, 
726455, 
726961, 
726619, 
726027, 
726139, 
726534. 


2337929; 
2336999; 
2336110; 
2335596; 
2335393; 
2334952; 
2335168; 
2335018; 
2335055; 
2335678; 
2336326; 
2337028; 
2337890; 
2338160; 
2337949; 
2337932; 
2338221; 
2338841; 
2339688; 
2340329; 


726712. 
727854, 
727313. 
727088. 
725792. 
725013, 
724109, 
722824. 
721913. 
721470, 
721929. 
722037. 
722331. 
723014, 
723297, 
724017, 
724036, 
723585, 
723818, 
723696, 


2337601; 
2336466; 
2335793; 
2335525; 
2335036; 
2334999; 
2335080; 
2335018; 
2335459; 
2336127; 
2336656; 
2337255; 
2337981; 
2338043; 
2337942; 
2338052; 
2338277; 
2339283; 
2340054; 
2340449; 


727511, 
727650. 
727248, 
726421, 
725341, 
724477, 
723632, 
722627, 
721396, 
721713. 
721893, 
721980, 
723022. 
723114, 
723717, 
723979, 
723697, 
723733, 
723803, 
723662, 
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2340693; 
2341086: 
2340945; 
2340938: 
2340938: 
2340989: 
2340772: 


723538. 
723176, 
722675. 
722661. 
722637. 
722243. 
721651. 


2341038 
2341034 
2340943 
2340941 
2340946 
2340955 
2340790: 


723396. 
722908. 
722677. 
722639. 
722457. 
721785. 
721486. 


2340778; 
2341127; 
2341600; 
2341540; 
2341103; 
2341248: 
2341279; 


721475. 
720995. 
720942, 
721334, 
721861, 
722488, 
723503, 


2340813 
2341131 
2341609 
2341227 
2341113 
2341323 
2341530; 


720997, 
720861, 
721062, 
721651, 
722188, 
722939. 
723727, 


2341654; 724109,  2341592;  724378, 
2341623; 724450,  2341588;  724473, 
2341445; 724325, 2341519;  724244, 
2341392;  retiim  to  starting  point. 

(ii)  Note:  Map  30  follows: 


Map  30    Unit  6  -  Cyanea  grimesiana  ssp.  grimesiana-a 


Pac^  Ocean 


Critical  Habitat  Unit  6 

[TTTTT]  Critical  Habitat  for  ' 

Cyanea  grimesiana  ssp.  grimesiana-a 

/''■•/   Elevation  (1,000-ft.  contours) 
/N/  Major  Road 
/\/  Coastline 


2  Miles 


2  KilooMien 


A 


(31)  Molokai  6 — Cyanea  mannii — a  (110 
ha;  272  ac) 

(!)  Unit  consists  of  the  following  31 
boundary  points:  Start  at  709340, 
2340505:  709294,  2340681;  709294. 
2340850;  709317.  2341088;  709693. 
2341288;  710007,  2341357; 710238, 


2341334; 
2341242; 
2341288; 
2341103; 
2341004; 
2340773; 
2340766: 
2340750; 


710614. 
710928, 
711412, 
710913, 
709647, 
710084, 
710491, 
710867, 


2341241 
2341272 
2340812 
2340927 
2340888 
2340781 
2340812 
2340758; 


710790, 
711128, 
711005, 
710215, 
709977, 
710199, 
710783, 
711136, 


2340758; 711297,  2340581;  711235, 
2340428;  711005,  2340520;  710783, 
2340543; 710575,  2340566;  710146, 
2340551;  709670,  2340666;  709462, 
2340482;  retiun  to  starting  point. 

(ii)  Note:  Map  31  follows: 
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(32)  Molokai  6 — Cyanea  mannii— b  (81 
ha;  199  ac) 

(i)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  709386, 
2340236; 709700,  2340251;  709777, 
2340244;  710360,  2340090;  710721, 


2340190; 
2340244; 
2340129; 
2340167; 
2339729; 
2339791; 


710890, 
711105, 
711527, 
711842, 
711205, 
710890, 


2340113; 
2340121; 
2340036; 
2339768; 
2339837; 
2339837; 


711036, 
711312, 
711780, 
711527, 
711082, 
710905, 


2339683; 710583,  2339737;  710499, 
2339745;  710391, 2339791;  709992, 
2339860;  709839,  2339891;  709685, 
2339898;  709624,  2339983;  709501. 
2340067;  return  to  starting  point. 

(ii)  Note:  Map  32  follows: 
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(33)  Molokai  6—Cyanea  mannii—c  (78  2339607;  711059.  2339476;  710821, 

ha; 192  ac)  2339422;  710951.  2339353;  711320. 

(i)  Unit  consists  of  the  following  25  2339315;  711673.  2339307;  711865. 

boundary  points:  Start  at  709961,  2339284;  711612.  2339184;  711642. 

2339476; 710399.  2339438;  710644.  2339131; 712057.  2339154;  712087. 

2339522; 710867.  2339568;  711159,  2339062;  712256,  2338962;  712172, 


2338816;  712103.  2338900;  711888. 
2338916; 711719. 2338931;  711581, 
2338908; 711542.  2338954;  711220. 
2339039;  710836.  2339023;  710207, 
2339023;  return  to  starting  point. 

(ii)  Note:  Map  33  follows: 
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Map  33    Unit  6  -  Cyanea  mamui-c 


Pac^  Ocean 


Critical  Habitat  Unit  6 

Critical  Habitat  for 
Cyanea  mannii-c 

,   \     Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coasfline 


2   Miles 


31 


1        2   Kilometcfs 


1 — 1     1 

V  TT J\ 

ZS^> 

(34)  Molokai  6 — Cyanea  mannii — d  (160 
ha;  396  ac) 

(i)  Unit  consists  of  the  following  73 
boundary  points:  Start  at  712661, 


2339820; 712658,  2339819 
2339802;  712901.  2339679 
2339521; 713151, 2339406 
2339345;  713227,  2339338 
2339028; 713664,  2338964 
2338939;  713943.  2338936 
2338754;  714620,  2338553 
2338508;  715049,  2338303 
2338154; 715047,  2338011 


712672, 
713065, 
713247, 
713378, 
713937. 
714265. 
714721. 
715206, 
714522, 


2338019:  714260.  2337828;  714038, 


2337597 
2337168 
2337470 
2337065 
2337129 
2337438; 
2337183 
2337116 
2336746 
2336839 
2337120; 
2337337 
2337417 
2337613; 


713569. 
713934, 
714403, 
714141, 
714570. 
714586. 
714556, 
713942. 
713697, 
713539, 
713445, 
713308. 
713426, 
713775, 


2337288 
2337192 
2337375 
2337001 
2337438 
2337240 
2337183 
2336733 
2336822 
2336980 
2337255 
2337344 
2337415 
2337812; 


713537, 
714324, 
714038, 
714379, 
714753. 
714581. 
714560, 
713867, 
713650. 
713504, 
713334, 
713372, 
713553, 
714022, 


2338058; 714459,  2338209;  714912, 
2338297;  714697,  2338392;  714101, 
2338305:  714101,  2338519;  714101, 
2338702;  713903,  2338766;  713648, 
2338845;  713402.  2338805;  713210, 
2338869;  713291.  2338925;  713171. 
2339131;  712925,  2339354;  712655. 
2339521;  712369,  2339783;  712266. 
2340021;  712094,  2340230;  712094. 
2340233;  712204,  2340159;  712321. 
2340118;  712461.  2339995;  712575, 
2339895;  712590.  2339902;  712650, 
2339829;  return  to  starting  point. 

(ii)  Note:  Map  34  follows: 
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I       I  Critical  Habitat  Unit  6 

lllllll  Critical  Habitat  for 
Cyanea  mannii-d 

V    Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


2   Kjlometcis 


— 1     1 

r  r>—    J\ 

l^My 

^"^-^L,^ 

(35)  Molokai  6 — Cyanea  mannii — e  (168  2333818;  722450,  2333777;  722673, 

ha; 416  ac)  2333777; 722910.  2333761;  723049, 

(i)  Unit  consists  of  the  following  18  2333401;  723285.  2332769;  722714. 

boundary  points:  Start  at  721578,  2332764;  722368,  2332823;  721718, 
2334150; 721818,  2333970;  722169, 


2332957; 721694,  2332993;  721595. 


2333086; 721408.  2333315;  721338, 
2333379; 721314,  2333467;  721314, 
2333577;  721414,  2333839;  return  to 
starting  point. 

(ii)  Note:  Map  35  follows: 
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Map  35    Unit  6  t  Cyanea  mannii-e 


Pac^  Ocean 


(36)  Molokai  6 — Cyanea  procera — a  (348 
ha;  860  ac) 

(i)  Unit  consists  of  the  following  64 
boundary  points:  Start  at  717603, 


2337808;  717607,  2337707 
2337697; 717493,  2337690 
2337580;  715922, 2337961 
2337961; 715899,  2337947 
2337577; 715148,  2337577 
2338100;  714254,  2338220 
2338374;  713740,  2338408 
2338488; 713476, 2338552 
2339082;  714385,  2338922; 


717538, 
716789, 
715922, 
715302, 
714597, 
713860, 
713648, 
714171, 
715008, 


2338648 
2338547 
2338202 
2337911 
2337785 
2337877 
2338282 
2338608 
2339105 
2339476 
2339773 
2340002 
2340242; 


715099, 
715842, 
716190, 
716533, 
716801, 
716864, 
716854, 
716716, 
716596, 
716516, 
716390, 
716310, 
716093, 


2338665; 
2338374; 
2338008; 
2337808; 
2337820; 
2338048; 
2338447; 
2338911; 
2339225; 
2339568; 
2339888} 
2340070; 
2340453; 


715512, 
716007, 
716282, 
716653, 
716864, 
71685», 
716801, 
716636, 
716567, 
716499, 
716316, 
716167, 
716087, 


2340602:  716047,  2340762;  716005, 
2340909; 716252, 2340933; 716289, 
2340900;  716266,  2340906;  716562, 
2340165; 716724, 2339814;  716872, 
2339396;  717182,  2339302;  717290, 
2339294;  717293,  2339185;  717390. 
2338768; 717464,  2338534;  717470, 
2338534;  717470,  2338517;  717470. 
2338385; 717470, 2338340;  717577, 
2337948;  717601,  2337860;  return  to 
starting  point, 
(ii)  Note:  Map  36  follows: 
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Map  36    Unit  6  -  Cyanea  procera-a 


Pacific  Ocean 


Critical  Habitat  Unit  6 

[iTTTT]   Critical  Habitat  for 
Cyanea  procera-a 

..     Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


0 

E 


2   Miles 


3: 


I        2    Kilometers 


I- 1    I 


A 


(37)  Molokai  6 — Cyanea  procera — b 
(373  ha;  921  ac) 

(i)  Unit  consists  of  the  following  24 
boundary  points:  Start  at  721773. 
2334290; 722229,  2334092;  722786. 
2333963;  723322.  2333892;  723936, 


2333849; 724350.  2333885;  724757, 
2333956;  725114.  2334042;  725130, 
2334067; 725385.  2333227;  725353, 
2333037; 725264.  2333013;  725228, 
2333013; 725035.  2333013;  724850, 
2332985; 724514, 2332971;  724100, 


2332956;  723650,  2332921;  723357, 
2332942;  722765,  2332949;  722244, 
2332999;  721637,  2333171;  721522, 
2333349;  721417,  2333581;  return  to 
starting  point. 

(ii)  Note:  Map  37  follows: 
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Map  37    Vrat  6  -  Cyanea  procera-b 


Pacific  Ocean 


I       I  Critical  Habitat  Unit  6 

UTTTTI  Critical  Habitat  for 
Cyanea  procera-b 

/'■■:/  Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coasdine 


2   Miles 


2 


I        2   Kilometers 


=1 1 


A 


(38)  Molokai  G—Diellia  erecta—a  (99  ha;     2334694;  718399.  2334223;  717831, 
244  ac)  2333459; 717408, 2333703; 716905, 

2334028;  return  to  starting  point. 


(i)  Unit  consists  of  the  following  5 
boundary  points:  Start  at  717246, 


(ii)  Note:  Map  38  follows: 
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Map  38    Unit  6  -  DieUia  erecta-a 


Pacific  Ocean 


Critical  Habitat  Unit  6 

[TTTTT]  Critical  Habitat  for 
Diellia  erecta-a 

V    Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/S/  Coastline 


2  Miles 


>     1 

2   Kilometcfs 

— 1      1 

Ac- 

S^)' 

(39)  Molokai  6 — Diplazium 
molokaiense — a  (368  ha;  909  ac) 

(i)  Unit  consists  of  the  following  31 
boundary  points:  Start  at  724370, 
2340778;  724382.  2340717;  724401. 
2340620;  724402,  2340548;  724402, 
2340548;  724406, 2340143; 724406, 


2340142;  724406,  2340141;  724411,  2337673;  723549,  2337936;  723538, 

2339687;  724412.  2339620;  724349,  2338420; 723338,  2338957;  723212, 

2339241; 724412,  2338841;  724498,  2339157; 723170,  2339420;  723265, 

2338755; 724498, 2338755;  724498,  2339662; 723328,  2339957;  723402. 
2338755; 724612.  2338641;  724801,    .  2340631;  723538,  2340830;  723812, 

2338452;  724881,  2338317;  725086,  2340830;  return  to  starting  point. 
2337967;  724633,  2337651;  723549,       (ii)  Note:  Map  39  follows: 
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Map  39    Unit  6  -  Diplazium  molokmeme-a 


Pacific  Ocean 


Critical  Habitat  Unit  6 

irnm  critical  Habitat  for 

Diplazium  molokaiense-a 

,   V   Elevation  (1,000-fl  cOTitours) 

/\/  Major  Road 

/X/  Coastline 


2  Miks 

3 


2   Kilometers 


1 — 1     1 

K  r"j —    j\       s- 

l^^y 

(40)  Molokai  6 — Eugenia  koolauensis- 
a  (471  ha;  1,164  ac) 

(i)  Unit  consists  of  the  following  14 
boimdary  points:  Start  at  716675,     , 


2334851; 717303,  2334375;  717982, 
2334001;  719022,  2333773;  719028, 
2333297;  719168,  2332885;  719193, 
2332460;  718755,  2332409;  717855, 
2332593; 717138, 2332929;  716434, 


2333380;  715394,  2334071;  715432, 
2334280;  715978,  2334477;  return  to 
starting  point. 

(ii)  Note:  Map  40  follows: 
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Map  40    Unit  6  -  Eugenia  koolauensis-a 


Critical  Habitat  Unit  6 


2  Miles 


J 


ffTTTTI  Critical  Habitat  for 

Eugenia  koolauensis-a 

V    Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/V  Coasdinc 


2   Kilometeis 


A 


(41)  Molokai  6 — Flueggea 
neowawmea — a  (61  ha;  151  ac) 

(i)  Unit  consists  of  the  following  19 
boundary  points:  Start  at  709451, 
2339945;  709152.  2340035;  708894. 


2340184;  708809.  2340348;  708808, 
2340350;  708842.  2340439;  708897, 
2340586;  709165. 2340951;  709293, 
2341039;  709468.  2341039;  709723, 
2340851;  709481. 2340637;  709173. 


2340349;  709227, 2340228;  709676, 
2340228; 710031,  2340101;  710105, 
2339900; 709756,  2339987;  709595, 
2340060;  return  to  starting  point. 

(ii)  Note:  Map  41  follows: 
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Map  41    Unit  6  -  Flueggea  neowawraea-a 


Pac^  Ocean 


(42)  Molokai  6 — Hesperomannia 
arborescens — a  (160  ha;  397  ac) 

(i)  Unit  consists  of  the  following  49 
boundary  points:  Start  at  723690, 
2341666; 723886.  2341679;  724133, 
2341723;  724285,  2341723;  724349, 
2341641; 724450,  2341609;  724545, 
2341609;  724517, 2341540;  724481, 
2341462; 724473,  2341445;  724325. 
2341519;  724244.  2341392;  724356. 


2341313; 
2341248; 
2341197; 
2341045; 
2340722; 
2340234; 
2340038; 
2339866; 
2339752; 
2339797; 


724355. 
723968. 
723816, 
723981. 
724304, 
724336. 
724330, 
724273, 
723975, 
723683, 


2341311; 
2341229; 
2341140; 
2340880; 
2340468; 
2340038; 
2339987; 
2339778; 
2339752; 
2339803; 


724222. 
723867, 
723785, 
724152, 
724330, 
724330, 
724323, 
724152. 
723804. 
723633. 


2339847; 
2340145; 
2340266; 
2340494; 
2340849; 
2341153; 
2341425; 
2341577; 
2341710; 

(ii)  Note: 


723582. 2339898 
723562.  2340145 
723537, 2340373 
723385, 2340621 
723322, 2340982 
723094.  2341261 
723126. 2341520 
723392. 2341641 
retiun  to  starting 

:  Map  42  follows: 


; 723556. 
; 723537. 
; 723442. 
;  723354. 
;  723189. 
723088. 
; 723271. 
; 723506. 
point. 
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Map  42    Unit  6  -  Hesperomannia  arborescens-a 


Pacific  Ocean 


Critical  Habitat  Unit  6 


[nTTT]  Critical  Habitat  for 
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/\/  Major  Road 
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2   Miles 
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I        2   Kilometers 


— 1     1 

H  "r>= —    ^r\ 
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(43)  Molokai  6— Hesperomannia  2340240;  725629,  2340272;  725755. 

arborescens — b  (175  ha;  432  ac)  2340234;  725933.  2340145;  726110, 

(i)  Unit  consists  of  the  following  58  2340082;  726275,  2340152;  726370, 

boundary  pointsr  Start  at  726819,  2340209;  726503,  2340411;  726510, 

2340382; 726807,  2340335;  726636,  2340431;  726497.  2340437;  726516, 

2340063;  726484,  2339892;  726300,  2340532;  726516,  2340614;  726427, 

2339809; 725990,  2339714:  725920.  .  2340791;  726433, 2340937;  726370, 

2339581;  725901,  2339467;  725850,  2341184;  726224, 2341374; 726066, 

2339353; 725806,  2339315; 725724,  2341603;  725933,  2341850;  725945, 

2339359; 725572,  2339359;  725464,  2342128;  726002, 2342230;  726275, 

2339397;  725407,  2339562;  725470,  2342287;  726541,  2342357; 726725, 

2339816;  725527,  2340095;  725578,  2342414;  726839,  2342483;  727073, 


2342566;  727149, 2342509;  727149. 
2342458; 727118,  2342369;  726984, 
2342306;  726870,  2342223;  726566, 
2342116; 726459,  2342014;  726459, 
2341945; 726484, 2341843;  726547, 
2341691;  726642,  2341609;  726750, 
2341425; 726782,  2341298;  726807, 
23411.27;  726839,  2340848;  726889, 
2340671;  726851,  2340462;  return  to 
starting  point. 

(ii)  Note:  Map  43  follows: 
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Map  43    Unit  6  -  Hesperomannia  arborescens-b 


I       I  Critical  Habitat  Unit  6 

[fTTTI]  Critical  Habitat  for 

Hesperomannia  arborescens-b 

,  \     Elevation  (1,000-ft.  contours) 
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(44)  Molokai  6 — Hibiscus  amottianus 
ssp.  immaculatus—h  (108  ha;  268  ac) 

(i)  Unit  consists  of  the  following  37 
boundary  points:  Start  at  715304, 
2341435; 715298,  2341516;  715255, 
2341795;  715255, 2341937;  715304, 
2342104;  715304,  2342179;  715385. 
2342234; 715614. 2342265;  715862. 


2342216; 
2342009; 
2341937; 
2341425; 
2341726; 
2341813; 
2341677; 
2341206; 


716066. 
716159. 
716447, 
716141, 
715910, 
715738. 
715720. 
716048, 


2342067; 
2342011; 
2341883; 
2341479; 
2341731; 
2341813; 
2341541; 
2340921; 


716157, 
716327, 
716302, 
715905. 
715812. 
715719, 
715887, 
716116, 


2340859; 
2340741; 
2340698; 
2340847; 
2341144; 
2341342; 
2341417; 

(ii)  Note: 


716097,  2340791 
715912, 2340679 
715738. 2340747 
715404. 2341026 
715193. 2341262 
715174. 2341398 
return  to  starting 

;  Map  44  follows: 


;  716042. 
; 715825, 
; 715658, 
; 715261, 
; 715150, 
; 715230, 
point. 
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Map  44    Unit  6  -  Hibiscus  arnottianus  ssp.  immaculatus-b 
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(45)  Molokai  6 — Hibiscus  arnottianus 
ssp.  immaculatus — c  (218  ha;  538  ac) 

(i)  Unit  consists  of  the  following  77 
boundary  points:  Start  at  723666, 


2341344; 723521, 2341378 
2341248;  722721,  2341195 
2341178; 722223,  2341256 
2341256; 722107. 2341251 
2341109; 721712,  2341030 
2341048; 721225.  2341117 
2341152; 720987,  2341152 
2341439; 720861,  2341600 
2341640; 720767,  2341699 
2341731; 720765,  2341735 


2341674; 721417,  2341474;  721686, 


723025. 

722521, 

722138, 

721964, 

721443, 

721025, 

720883, 

720856.^ 

720752, 

721008, 


2341422; 
2341534; 
2341587; 
2341691; 
2341830; 
2341674; 
2341513; 
2341519; 
2341334; 
2341272; 
2341180; 
2340961; 
2340959; 
2340796; 
2340549; 


721947, 
722069. 
722816. 
723538. 
724233. 
724453. 
724423. 
724244. 
724270. 
723949. 
723845. 
723989. 
724000. 
724390. 
724402, 


2341500; 
2341552; 
2341578; 
2341839; 
2341830; 
2341513; 
2341470; 
2341392; 
2341301; 
2341249; 
2341094; 
2340961; 
2340951; 
2340583: 
2340548; 


722070. 
722399. 
723077. 
723903. 
724564. 
724453. 
724325. 
724326. 
724155. 
723851. 
723989. 
723991. 
724230. 
724402. 
724436, 


2340446; 724436, 2340432;  724436, 
2340432;  724436,  2340431;  724436, 
2340314; 724390.  2340193;  724350, 
2339964; 724310. 2339803;  724299, 
2339751; 724115.  2339746;  724000. 
2339792; 723920,  2339906;  723943, 
2340027;  723989,  2340262;  723983, 
2340440;  723874,  2340578;  723725, 
2340583; 723644,  2340710;  723679, 
2340842;  723725,  2340882;  723662, 
2340974;  723650,  2341048;  723667, 
2341152; 723702,  2341255;  723702, 
2341289;  return  to  starting  point. 

(ii)  Note:  Map  45  follows: 
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Map  45    Unit  6  -  Hibiscus  arnottianus  ssp.  immaculatus-c 
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(46)  Molokai  6 — Hibiscus  arnottianus 
ssp.  immaculatus — d  (276  ha;  681  ac) 

(i)  Unit  consists  of  the  following  52 
boundary  points:  Start  at  728137, 
2341804; 727911, 2341743; 727815, 
2341830; 727763,  2341908;  727798. 
2342065; 727902. 2342247;  727868. 
2342360; 727737. 2342430;  727450. 
2342456; 727111. 2342412;  726963, 
2342273; 726685, 2342178;  726468, 
2342108; 726424,  2342021;  726468, 


2341900; 
2341456; 
2340848; 
2340152; 
2339813; 
2339561; 
2339996; 
2340079; 
2340569; 
2340613; 
2340256; 


726520, 
726790, 
726824, 
726564, 
725877, 
725425, 
725368, 
725294, 
725422, 
725674, 
726381, 


2341717; 

2341239 

2340517 

2339952 

2339778 

2339657 

2340078 

2340274 

2340671 

2340421 

2340282; 


726720, 
726859, 
726711, 
726311, 
725772, 
725399, 
725368, 
725320, 
725546, 
726007, 
726458, 


2340381;  726442,  2340648;  726402, 
2341022; 726123, 2341391;  725911, 
2341717;  725877,  2342108;  726071,- 
2342357;  726416,  2342456; 726720, 
2342630; 727033, 2342699; 728085^ 
2342734; 728494, 2342482;  728433, 
2342369;  728276,  2342204;  728234, 
2342042;  728234.  2342042;  return  to 
starting  point. 

(ii)  Note:  Map  46  follows: 


13094 


Federal  Register / Vol.  68.  No.  52 /Tuesday,  March  18,  2003 /Rules  and  Regulations 
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(47)  Molokai  6 — Ischaemum  byron 
(30  ha;  75  ac) 

(i)  Unit  consists  of  the  following  18 
boundary  points  and  the  intermediate 
coastline:  Start  at  722523,  2341702; 


725160,  2341840;  725118,  2341694; 
724963. 2341709;  724963,  2341709; 
724909, 2341714;  724840,  2341714; 
724719,  2341743;  724418, 2341814; 
724326. 2341831; 724245, 2341874; 
723971,  2342008;  723722,  2342018; 


723395, 2341836;  723249,  2341714; 
722994,  2341641;  722702,  2341629; 
722508,  2341629;  follow  coastline  and 
return  to  starting  point. 

(ii)  Note:  Map  47  follows: 
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Map  47    Unit  6  -  Ischaemum  byrone-a 
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(48)  Molokai  6 — Ischaemum  byrone—h 
(29  ha;  72  ac) 

(i)  Unit  consists  of  the  following  26 
boundary  points  and  the  intermediate 
coastline:  Start  at  728440,  2342742; 
728356, 2342866;  728088,  2343003; 


727978, 
727728, 
727327, 
727194, 
726661, 
726151. 
725835. 


2342980; 
2342811; 
2342761; 
2342760; 
2342637; 
2342370; 
2342224; 


727842, 
727541. 
727195, 
727001. 
726418. 
725981, 
725629. 


2342898; 
2342752; 
2342757; 
2342673; 
2342516; 
2342297; 
2342188; 


725763,  2342006;  725562,  2342041; 
725558. 2342045; 725582, 2342067; 
725624,  2342097;  725631,  2342109; 
725630, 2342134;  725635,  2342160; 
725632,  2342174;  follow  coastline  and 
return  to  starting  point. 

(ii)  Note:  Map  48  follows: 
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Map  49    Unit  6  -  Labordia  triflora-a 
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(49)  Molokai  6 — Labordia  triflora — a  (2 
ha;  5  ac)       * 

(i)  Unit  consists  of  the  following  5 
boundary  points:  Start  at  714077, 


2336828; 713934,  2336726;  713805, 
2336774;  713819,  2336848;  713941. 
2336855;  return  to  starting  point. 

(ii)  Note:  Map  49  follows: 


(50)  Molokai  6 — Labordia  triflora — b 
(2  ha;  6  ac) 


(i)  Unit  consists  of  the  following  4 ' 
boundary  points:  Start  at  715351, 
2335553; 715717,  2335465;  715866, 


2335418;  715507,  2335425;  return  to 
starting  point. 

(ii)  Note:  Map  50  follows: 
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Map  50    Unit  6  -  Labordia  triflora-b 
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(51)  Molokai  b— Labordia  triflora—c  (13  2335003;  717464,  2334998;  717421, 

ha;  32  ac)  2334927;  717290,  2334910;  717137, 

(i)  Unit  consists  of  the  following  10  2334850;  717038,  2334834;  716956. 

boundary  points:  Start  at  717469.  2334889;  716743.  2335118;  716660. 


2335211;  716661.  2335212;  retimi  to 
starting  point. 

(ii)  Note:  Map  51  follows: 
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Map  51    Unit  6  -  Labordia  triflora-c 
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(52)  Molokai  6 — Labordia  triflora — d 
(523  ha;  1.292  ac) 

(i)  Unit  consists  of  the  following  34 
boundary  points:  Start  at  725106. 
2333758; 725517. 2333924;  726111. 
2334421; 726421. 2334714;  726628. 
2334621;  726580.  2334022;  726403. 
2333749;  726403.  2333749;  726386. 


2333663; 
2333212; 
2333179; 
2332806; 
2332780; 
2332760; 
2333120; 
2333546; 


726517, 
726702, 
726032. 
725026. 
723332, 
721750. 
721570. 
721323, 


2333545; 
2333211; 
2332999; 
2332805; 
2332760; 
2332951; 
2333277; 
2333635; 


726703, 
726649, 
725026, 
724835, 
722771. 
721570. 
721452. 
721309. 


2333822; 721490, 2334177;  721866, 
2333950; 722233,  2333793;  722416. 
2333793;  722547,  2333767;  722765. 
2333679;  723324,  2333609;  724137, 
2333670; 724687,  2333723;  return  to 
starting  point. 

(ii)  Note:  Map  52  follows: 
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Map  52     Unit  6  -  Labonlia  triflora-d 
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(53)  Molokai  6 — Lysimachia  maxima — a 
(408  ha:  1,009  ac) 

(i)  Unit  consists  of  the  following  72 
boundary  points:  Start  at  715599, 


2338316;  715589, 2338334 
2338372; 715436. 2338451 
2338481; 715392. 2338575 
2338634; 715480. 2338634 
2338502;  715860. 2338283 
2338166; 716086, 2338042 
2337947; 716400, 2337830 
2337772; 716787, 2337845 
2338020; 716845,  2338232 
2338473;  716692,  2338641 


715539, 
715426, 
715392, 
715670, 
715998, 
716166, 
716641. 
716853, 
716751, 
716663, 


2339028; 
2339773; 
2340408; 
2340987; 
2341234: 
2341730: 
2341869; 
2341789; 
2341533; 
2341056; 
2341102; 
2340883; 
2340650; 
2340471; 


716597. 
716378. 
716166. 
716035. 
715713. 
715691. 
715918. 
716247. 
716226. 
716537, 
716803, 
717034, 
717327, 
717512, 


2339466; 
2339948; 
2340744; 
2340985; 
2341533; 
2341847; 
2341847; 
2341606; 
2341182; 
2341006; 
2340912; 
2340760; 
2340487; 
2340386; 


716509, 
716217, 
716045, 
715903, 
715670, 
715845, 
716027, 
716337, 
716397, 
716619, 
716949. 
717233, 
717417, 
717678, 


2340008:717794 
2339916;  718212 
2339712;  718630 
2339820;  718794 
2339632: 718464 
2339634:  718072 
2339620; 717634 
2338992;  717430 
2338123:  717671 
2337580;  715922 
2337961;  715899 
2337922;  715692 
starting  point. 

(ii)  Note:  Map  53 


,  2340014; 
, 2339767; 
, 2339684; 
2339660; 
,2339513; 
, 2339707; 
, 2339379; 
, 2338575; 
, 2337717; 
,2337961; 
,  2337947; 
.2338137; 

follows: 


718125, 

718369,  . 

718798, 

718638, 

718342, 

717817. 

717503. 

717517. 

716789. 

715922. 

715859. 

return  to 


(54)  Molokai  6 — Lysimachia  maxima — ^b 
(441  ha;  1.090  ac) 

(i)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  718975. 
2335752; 719482, 2335559;  720322. 


2335289;  721118.  2334924;  721592. 
2334734; 722228. 2334683;  722563. 
2334639;  723243, 2334639; 724024, 
2334778; 724280.  2334822;  724374. 
2334778: 724499. 2334624;  724564, 
2334274; 723885, 2334084; 722542, 


2333909;  722191,  2333916;  721256. 
2333960;  7.20782,  2334179;  719825, 
2334654;  719139,  2334902;  718454, 
2335304;  return  to  starting  point. 

(ii)  Note:  Map  54  follows: 
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Map  54    Unit  6  -  Lysimachia  maxima-b 


Pacific  Ocean 


\ 


Critical  Habitat  Unit  6 

[fTTTTl  Critical  Habitat  for 

Lysimachia  maxima-b 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


2   Kikmeim 


A 


Map  55    Unit  6  -  Lysimachia  maxima-c 


Pacific  Ocean 


Critical  Habitat  Unit  6 

Critical  Habitat  for 
Lysimachia  maxima-c 

Elevation  (J,000-ft.  contours) 

Major  Road 


2   Miles 


2   Kilometets 


/N/  Coastline 


11  T"^^ —      rv        . 

^^^^y 

(55)  Molokai  6 — Lysimachia  maxima — c 
(414  ha;  1.023  ac) 


(i)  Unit 
boundary 
2339253: 
2339344; 
2339355; 
2339985; 
2340566; 
2340566; 
2340480; 
2340111; 
2339934; 
2340378; 
2340778; 
2341127; 
2341305; 
2341237; 
2341156; 


consists  of  the  following  99 
points:  Start  at  723398, 


723381. 2339249 
723376. 2339354 
723371. 2339592 
723316. 2340399 
722958. 2340611 
722226. 2340525 
721933.  2340369 
721962, 2339832 
721815, 2340038 
721548. 2340570 
721475. 2340813 
720995.  2341131 
720944,  2341307 
721237, 2341186 
721802,2341181 


723379, 
723378, 
723381, 
723195, 
722589, 
722075, 
721913, 
721796, 
721731, 
721486, 
720997, 
720932, 
721070, 
721590, 
721989, 


2341242 

2341398 

2341403 

2341378 

2341449 

2341625 

2341620 

2341565 

2341378 

2341242; 

2341025r 

2340793 

2340687 

2340621 

2340232 

2339508 

2338941 

2338658 

2338345 

2338239; 


722059, 
722256, 
722695, 
723043, 
723341, 
723659, 
723951, 
724017, 
723931, 
723735, 
723916, 
723871, 
723851, 
723911, 
723957, 
723957, 
724123, 
724295, 
724374, 
724492, 


2341343 
2341403 
2341378 
2341388 
2341534 
2341630 
2341605 
2341474 
2341327 
2341181 
2340899 
2340707 
2340621 
2340404 
2339844 
2339309 
2338779 
2338487 
2338322 
2338174; 


722140, 
722453, 
722882. 
723225, 
723462, 
723820, 
724047, 
723977. 
723780, 
723770, 
723931, 
723830, 
723836, 
723977, 
723945, 
724047. 
724184. 
724375. 
724461, 
724476. 


2338083; 724426,  2337992;  724370. 
2337896;  724234,  2337856;  724128, 
2337881;  723825,  2337805;  723593. 
2337775;  723381,  2337800;  723281, 
2337831:  723104,  2337856;  722927, 
2337891;  722776,  2337926;  722584. 
2337952;  722549.  2337972;  722498. 
2337972; 722463,  2338015;  722941, 
2338139:  722953,  2338093; 723134, 
2338068;  723281,  2338073;  723533, 
2338078;  723780,  2338113;  723881. 
2338169; 723836,  2338265;  723735, 
2338497;  723598, 2338744; 723497, 
2338966;  723437,  2339127;  723402. 
2339238;  return  to  starting  point. 

(ii)  Note:  Map  55  follows: 


(56)  Molokai  6 — Mariscus  fauhei — a  (9 
ha;  22  ac) 

(i)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  713863, 


2336745; 713857, 2336753;  713410, 
2336878;  713325,  2336923;  713279, 
2336986;  713376,  2336985;  713511, 
2336946;  713642,  2336946;  713732, 


2336895;  713879,  2336895;  714141"; 
2336856; 713932. 2336726;  713866, 
2336753;  return  to  starting  point. 

(ii)  Note:  Map  56  follows: 
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Pac^  Ocean 


Critical  Habitat  Unit  6 

irmn  Cntical  Habitat  for 
Mariscus  fauriei-a 

/'■■/  Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 

3 


2  Kilomctere 


— 1      1 

p  "n —      r\ 

l^My 

^"^--IL.,^ 

(57)  Molokai  6 — Mariscus  fauriei — b 
(307  ha;  758  ac) 

(i)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  711134, 
2334784;  711103,  2334882;  710967, 
2334926;  710964.  233*5005;  711076, 


2335127: 
2335257; 
2335416; 
2335499: 
2335614: 
2335709; 
2335804: 


711056, 
710794, 
710729, 
710663, 
710691. 
710460, 
710542, 


2335185;  710777,  2335930;  710515,  2335992;  710409, 

2335355:  710715,  2335978:  710392,  2336053;  710593, 

2335488;  710676,  2336220:  711546,  2336604;  711828, 

2335614:  710663,  2336689:  712019,  2336866;  712138, 

2335624; 710671,  2336893; 713077,  2335992;  712699, 

2335743;  710429,  2335566;  return  to  starting  point. 
2335849:  710583,       (ii)  Note:  Map  57  follows: 
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Map  57    Unit  6  -  Mariscus  fauriei-b 


Critical  Habitat  Unit  6 

innr  critical  Habitat  for 
Meniscus  fauriei-b 

,  \     Elevation  (1,000-fl  contours) 

/S/  Major  Road 

/\/  Coastline 


2  Miles 


1       2  Kilometers 


1 — 1     1 

n    "Pi [\            jj_ 

ZSft> 

(58)  Molokai  6 — Melicope 
mucronulata — a  (84  ha:  206  ac) 

(i)  Unit  consists  of  the  following  31 
boundary  points:  Start  at  709335. 
2340440: 709281, 2340521;  709168, 
2340808;  709174, 2340968;  709174, 
2340969; 709403,  2341155;  709702, 


2341325 
2341369 
2341296 
2341064 
2341019 
2340923 
2340748: 


709740, 
710202, 
710256, 
710595, 
709911, 
709899, 
710527", 


2341335 
2341362 
2341200 
2340934 
2340985 
2340810 
2340788: 


710171, 
710386, 
710646, 
710143, 
709730, 
710284, 
710730, 


2340737: 711052,  2340691;  711154, 
2340578; 710838, 2340573;  710555, 
2340573;  710278,  2340573;  709933, 
2340607;  709673,  2340720;  709476, 
2340618;  709582,  2340499;  709578, 
2340495;  retimi  to  starting  point. 

(ii)  Note:  Map  58  follows: 
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Map  58    Unit  6  -  Melicope  mucronulata-a 


Pacific  Ocean 


Critical  Habitat  Unit  6 

Critical  Habitat  for 
Melicope  mucronulata-a 

/"■■■■/    Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/N/  Coastline 


2   Miles 


E 


31 


, —       0        12   Kilometers 

I 1         I 


A 


(59)  Molokai  6 — Melicope 
mucronulata — b  (84  ha;  208  ac) 

(i)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  709700, 
2339897; 709487. 2340217;  709638. 
2340270;  710047.  2340146;  710491. 


2340155; 
2340128; 
2340173; 
2340093; 
2339799; 
2339817; 


710740,  2340244 
710998. 2340190 
711496,2340004 
711781,2340101 
711914,2339626 
711941.2339692 


710794.  2339568; 711665.  2339621;  711194. 

711221.  2339861; 711069.  2339799;  710865, 

711594,  2339861;  710847.  2339790;  710856. 

711852.  2339719; 710456. 2339763;  710171, 

712021,  2339879;  return  to  starting  point. 

71 1959,  (ii)  Note:  Map  59  follows: 
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Map  59    Vmt  6  '  Melicope  mucronulata-b 

/  \  „ 

4fo*^^;xv^<'r#^ 

y^^^S^g^^rX,  •■  Waimar^  ■-■  ^^^^^N. '■"•••                           ■■•■.\\'                 "\  v\         /S^\  i                                    y-- 

V^^LJ^^tl     >\Falb                 ..V        ^ii^--.--' /.•::..--..        "■^^iX               ;  ■  f      1?T^-          Kaahakato  -.T 

^'^^^^yM\  "p$sS%b!ll  \IC'-x     r 

^-  ^^^^^^^^^^^-As^^ki  ''-''f^^^Vf-    'y  f 

p,                     I>i^^C^^*"*-^"  Kwnoku  riiteT       V;-.'--,;---   \.:f  i.    >- ^?f**      '■■■■'^'!>irr'--       "-•'V^^ 

■^^"^              A^^^^^ii^^                                                                                                                                                                                         :#             ...:: 

Hde-...                      ^^'^^'^^f^-^^^^r^^^ ■'•■■•■•■.,             /"^^"^IN,^      "■■■. T"'    .J-r'f^'*'^^^^  '■■''''' 

'"" --^00..    .  .  ^^^^^^>^                                                          ^'^'■''    /- 

^S^^^                                         .V^    Wahua-^S^s^^                                                                                      /f 

^^Sb^.^,;,^^                            ---\       ..]Vaj\^^..^-^'"""  "'      ^^:;rC^^^^^^. 

"^^^ *-=^$^''«i>h»9y                       ^.^,m0<-\^^f^^^^~^ 

1       1  Critical  Habitat  Unit  6 
mill  Critical  Habitat  for 

)             1             2 

1           1 

Miles 

)       1       2  Kilometeis 

1        1 

Melicope  mucronuiata-b 
,     ..     Elevation  (1,000-ft  contours) 

vr~; —      '^ 

■^  ^^ 

^MrpMjK 

\ 

/S/  Major  Road 
/\/  Coastline 

Ls::^ 

^SraT 

y 

^"^"'^^ 

(60)  Molokai  6 — Melicope 
mucronulata — c  (72  ha;  177  ac) 

(i)  Unit  consists  of  the  following  23 
boundary  points:  Start  at  711686, 
2338887; 711563, 2338926;  711395. 
2338998; 711198. 2339010;  710768, 


2339040; 
2339422; 
2339465; 
2339527; 
2339651; 
2339442; 


710356, 
710055, 
710391, 
711007, 
711539, 
711030, 


2339058; 
2339441; 
2339414; 
2339640; 
2339504; 
2339324; 


710070, 
710131, 
710640, 
711375, 
710945, 
711471, 


2339278;  711346,  2339160;  711573, 
2339069;  711940,  2339103;  712268, 
2339092;  712279,  2338951;  711866, 
2338911;  return  to  starting  point. 

(ii)  Note:  Map  60  follows: 
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Map  60    Unit  6  -  Melicope  mucronulata-h 


Critical  Habitat  Unit  6 

UTTTTI  Critical  Habitat  for 

Melicope  mucronulata-b 

,     Elevation  ( 1  ,OGO-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


3 


2   Kilometers 


A  5^_      .^ 

z^^> 

^ — ^•''^ 

Map  61    Unit  6  -  Melicope  mucronulata-d 


Pacific  Ocean 


Critical  Habitat  Unit  6 

UnD  Critical  Habitat  for 

Melicope  mucronulata-d 

,     ..    Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


E 


0        1        2   Kilometers 


A 


(61)  Molokai  6 — Melicope 
mucronalata — d  (127  ha;  314  ac) 

(i)  Unit  consists  of  the  following  54 
boundary  points:  Start  at  713151, 


2337624; 713032.  2337762 
2338054; 712578. 2338275 
2338472: 712052. 2338634 
2338689;  712251.  2338741 
2338838;  712635. 2338804 
2338713: 712296, 2338594 
2338453: 712686. 2338572 


712811, 
712261. 
711975. 
712403. 
712403. 
712426, 
712872. 


2338572 
2338368 
2338318 
2338297 
2338329 
2338097 
2337662 
2337560 
2337877 
2338128 
2337906 


712714, 
712646. 
712929. 
713070. 
713602. 
713161. 
713415. 
713669. 
714065, 
714322. 
714116. 


2338464 
2338278 
2338380 
2338261 
2338227 
2337786 
2337741 
2337656 
2338091 
2338006 
2337622 


712573. 
712861. 
713073. 
713573. 
713325. 
713138, 
713443. 
713828, 
714159, 
714422, 
713720, 


2337413;  713483 
2337204;  713856 
2337374; 714421 
2337210; 714110 
2337119:714517 
2337419; 714585 
2337162;  713969 
2336764; 713546 
2337164; 713315 
starting  point. 

(ii)  Note:  Map  61 


, 2337277; 
, 2337176; 
, 2337458; 
2337074; 
, 2337362; 
, 2337260; 
, 2336749; 
, 2337045; 
, 2337345; 

follows: 


713596, 
714127, 
714263, 
714336, 
714738, 
714634, 
713796, 
713480, 
return  to 


(62)  Molokai  6 — Melicope 
mucronulata — e  (89  ha;  221  ac) 

(i)  Unit  consists  of  the  following  8 
boimdary  points:  Start  at  723107, 


2333319;  723177,  2333312;  723171. 
2333312; 723379, 2333304; 723379, 
2333312; 724393, 2333404;  724790, 


2332688;  723525,  2332647;  retnm  to 
starting  point. 

(ii)  Note:  Map  62  follows: 
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Map  62    Unit  6  -  Melicope  mucronulata-e 


I       I  Critical  Habitat  Unit  6 

irnni  Cntical  Habitat  for 

Melicope  mucronulata-e 

/  V    Elevation  ( 1 ,000-ft  contours) 

/\/  Major  Road 

/\/  Coasdine 


2  Milet 


2  Kilometen 


— 1     1 

N      'Pi t\ 

l^^y 

Map  63    Unit  6  -  Melicope  reflexa-a 


Critical  Habitat  Unit  6 

Critical  Habitat  for 
Melicope  reflexa-a 

Elevation  (l,000-ft.  contours) 


/\/  Major  Road 
/\/  Coastline 


(63)  Molokai  6 — Melicope  reflexa — a 
(484  ha:  1.195  ac) 


(i)  Unit 
boundary 
2341169; 
2341052: 
2341197: 
2341232: 
2341336; 
2341440; 
2341370; 
2341135; 


consists  of  the  following  58 
points:  Start  at  721122. 


721462.  2341052 
721919.  2341079 
722460. 2341246 
722897. 2341232 
723396, 2341398 
723715. 2341447 
723756,  2341273 


721683. 
722176. 
722744. 
723209. 
723534. 
723770, 
723701. 


723618,  2340892;  723611, 


2340733 
2340414 
2339998 
2339471 
2339048 
2338729 
2338251 
2338056 
2337973 
2338043 
2338101 
2338246: 


723590. 
723742. 
723722. 
723742. 
723798. 
723860. 
724117, 
723777. 
723264, 
722814, 
723022, 
723352. 


2340573 
2340150 
2339797 
2339193 
2338881 
2338639 
2338153 
2338008 
2337987 
2338070; 
2338160 
2338246; 


723652, 
723687. 
723742, 
723715, 
723840, 
724082, 
724048, 
723465. 
722945, 
722795, 
723352, 
723352. 


2338246;  723351 
2338266; 723146 
2338481; 722865 
2339144; 722612 
2339934; 721815 
2340378; 721548 
2340778;  721475 
2341127; 720995 
2341212;  721011 
starting  point. 

(ii)  Note:  Map  63 


, 2338247; 
, 2338429; 
, 2339034; 
, 2339432; 
, 2340038; 
, 2340570; 
. 2340813; 
.2341131; 
, 2341232: 

follows:  ' 


723331, 
723088, 
722803, 
721796, 
721731, 
721486, 
720997, 
720966, 
return  to 


(64)  Molokai  6 — Melicope  reflexa— h 
(2,226  ha;  5,500  ac) 

(i)  Unit  consists  of  the  following  83 
boundary  points:  Start  at  721387, 


2335501: 721509,  2335424 
2335424;  722136,  2335290 
2335203; 722488,  2335115 
2335156; 723316.  2335315 
2335215; 724077.  2335474 
2335273:725231, 2335081 
2335240; 726076,  2335574 
2335733; 727272. 2335967 
2336327; 727498, 2336679 
2337047;  726319,  2337457 
2337699; 726168,  2338051 


2338678; 725792, 2338979;  725743. 


721760, 
722228, 
722822, 
723516, 
724470, 
725608, 
726712, 
727540, 
727088, 
726168, 
725875, 


2339143 
2339740 
2339866 
2340242 
2341037 
2341664 
2342032 
2342258 
2342426 
2342559 
2342451 
2341957 
2341740 
2341505 
2341806 
2341616; 


725691, 2339180;  725658,  2340669; 730258,  2340309;  730192, 

725733, 2339983; 726118,  2339932; 730058.  2339648;  729740, 

726444,  2339958;  726695,  2338526; 729427,  2338327;  729264. 

726837,  2340661;  726820,  2337734; 728927,  2336948;  727849, 

726695, 2341430;  726519,  2336461; 727650,  2336110;  727313, 

726398, 2341832; 726285,  2335793;  727105,  2335206;  726607. 

726260,  2342150;  726293,  2335031;  726193, 2334817; 726193, 

726511, 2342267; 726804,  2334817; 725775, 2334663; 724830. 

727322, 2342543;  727581,  2334537; 724144, 2334654;  722304. 

727724, 2342551;  728050,  2334454; 722003,  2334571;  720806, 

728134,  2342400; 727832.  2335290;  720631,  2335399;  720539, 

727849,  2341865;  727907,  2335625; 720606,  2335742;  720920, 

727950, 2341648;  728125,  2335559; 721173,  2335498;  721387, 

728744,2341572:729221,  2335499;  return  to  starting  point. 
729369,2341792:729593,       ,..,»..  x.      ^*  t  u 

729957,  2340844;  730108.  '^''^  ^ote:  Map  64  follows: 
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Critical  Habitat  Unit  6 

Critical  Habitat  for 
Melicope  reflexa-b 

\     Elevation  ( 1 ,000-ft.  contours) 

/S/  Major  Road 

/\y  Coasdinc 


2   Miles 


31 


I        2   Kilometets 


T==r 


A 


(65)  Molokai  6 — Nemudia  sericea — a 
(116  ha;  286  ac) 

(i)  Unit  consists  of  the  following  19 
boundary  points:  Start  at  717801, 
2333397;  717692.  2333442;  717579. 


2333480; 717491.  2333530;  717347. 
2333600;  716701,  2334383;  716295. 
2334550;  716286,  2334559;  716380. 
2334641; 716631.  2334855;  716863. 
2334955; 717039, 2334968;  717121. 


2334880; 717146.  2334754;  717341. 
2334497; 717466.  2334340;  718000. 
2334120; 718125.  2334064;  718129. 
2334063;  return  to  starting  point. 

(ii)  Note:  Map  65  follows: 
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(66)  Molokai  6 — Peucedanum 
sandwicense — ^b  (61  ha;  151  ac) 

(i)  Unit  consists  of  the  following  10 
boundary  points  and  the  intermediate 


coastline:  Start  at  716106,  2342255; 
716166. 2342156;  716323. 2342056; 
716493.  2342030; 716336,  2341530; 
716324.  2341534;  715896, 2341742; 


715687, 2341830;  715259,  2342083; 
715057,  2342471;  follow  coastline  and 
retiun  to  starting  point. 

(ii)  Note:  Map  66  follows: 
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(67)  Molokal  6 — Peucedanum 
sandwicense—c  (84  ha;  208  ac) 

(i)  Unit  consists  of  the  following  17 
boundary  points  and  the  intermediate 
coastline:  Start  at  727593.  2342860; 


727604, 
727670, 
726998, 
726251, 
725757. 
725582. 


2342849; 
2342363; 
2342335; 
2342159; 
2341995; 
2342067; 


727663. 
727415. 
726592, 
7?6075, 
725581, 
725624. 


2342832; 
2342390; 
2342181: 
2342071; 
2342066; 
2342097; 


725631.  2342109;  725630.  2342134; 
725635.  2342160;  7,25632,  2342174; 
follow  coastline  and  return  to  starting 
point. 

(ii)  Note:  Map  67  follows: 
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(68)  Molokal  6 — Phyllostegia  mannU—a 
(480  ha;  1.185  ac) 

(i)  Unit  consists  of  the  following  37 
boundary  points:  Start  at  716869, 
2338015;  716890.  2338405;  716806. 
2338901;  716711.  2339439;  716542. 
2340030;  716162,  2340801;  715962. 
2341265;  716004, 2341581;  716344, 


2341557; 
2341056; 
2341102; 
2340883; 
2340650; 
2340471; 
2340008; 
2339916; 


716226. 
716537. 
716803. 
717034. 
717327. 
717512, 
717794. 
718212. 


2341182; 
2341006; 
2340912; 
2340760; 
2340487; 
2340386; 
2340014; 
2339767; 


716397. 
716619. 
716949. 
717233, 
717417, 
717678, 
718125. 
718369. 


2339712; 
2339820; 
2339632; 
2339127; 
2338643; 
2337817; 
2337621; 

(ii)  Note: 


718630.  2339684 
718794.  2339660 
718369. 2339448 
718483.  2338864 
718273.  2338203 
716789. 2337580 
return  to  starting 

:  Map  68  follows: 


;  718798. 
; 718638. 
;  718361. 
;  718272. 
; 718311. 
;  716695, 
point. 
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(69)  Molokai  6— Phyllostegia  mannii—b  2335155;  723664.  2335155 

{496  ha;  1,226  ac)  2335345'.  724783,  2335134 

2335039; 725416,  2335039 

(i)  Unit  consists  of  the  following  32  2334765;  725416,  2334532 

boundary  points:  Start  at  721391,  2334448;  724857.  2334406 

2335576; 721786.  2335398;  722335,  2334554; 723422.  2334427 

2335155; 722504.  2335113;  722757,  2334448;  721269,  2334638 

2335124; 722884.  2335208;  723517.  2334955; 719286.  2335282; 


724266. 
725131. 
725479. 
725289, 
724076, 
722314, 
720436, 
718807. 


2335607; 719529. 2336227;  719749, 
2335976; 720278, 2335860;  720611, 
2335749; 720920, 2335559;  721062, 
2335514; 721066,  2335513;  721173, 
2335498;  721388,  2335510;  return  to 
starting  point. 

(ii)  Note:  Map  69  follows: 
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Map  69    Unit  6  -  Phyllostegia  mannii-b 
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(70)  Molokai  6 — Phyllostegia  mannii — c 
(452  ha;  1,117  ac) 

(i)  Unit  consists  of  the  following  61 
boundary  points:  Start  at  723531, 
2340665;  723531,  2340665;  723599, 
2340516; 723630,  2340429;  723723, 
2340305; 723717,  2340125;  723698, 
2340045;  723673,  2339815;  723605. 
2339530;  723605,  2339263;  723649. 
2338953;  723705.  2338693;  723835. 
2338476;  723990.  2338277;  724008, 
2338172; 723922.  2338066;  723773, 


2337955; 
2337887; 
2337998; 
2338052; 
2338246; 
2338246; 
2338266; 
2338481; 
2339144; 
2339934; 
2340378; 
2340778; 


723562, 
723196, 
722619, 
723022, 
723352. 
723351. 
723146, 
722866, 
722612, 
721815, 
721548, 
721475, 


2337905 
2337887 
2338035 
2338160 
2338246 
2338247 
2338429 
2339034 
2339432 
2340038 
2340570 
2340813; 


723351, 
722805. 
722603, 
723352, 
723352. 
723331, 
723088, 
722803, 
721796, 
721731, 
721486, 
721196. 


2340996; 
2340999; 
2340987; 
2341161; 
2341179; 
2341204; 
2341347; 
2341371; 
2341223; 
2340925; 
2340665; 

(ii)  Note: 


721237,2341043 
721454, 2340975 
721931,2341099 
722303,2341185 
722669,  2341167 
723115, 2341278 
723388, 2341409 
723642, 2341353 
723599, 2341068 
723518, 2340782 
retiun  to  starting 

:  Map  70  follows: 


; 721361, 
; 721689, 
; 722148, 
;  722464, 
;  722886. 
; 723289. 
; 723611. 
; 723605. 
; 723587, 
; 723543, 
point. 
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(71)  Molokai  6 — Plantago  princeps — a 
(52  ha;  129  ac) 

(i)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  717295, 
2334884; 717244,  2334999;  717248, 


2335060;  717948,  2334879 
2334877; 718173, 2335063 
2335083; 718480,  2335327 
2335324; 718623, 2335225 
2335058; 718669, 2334831; 


717956,  2334694;  718555, 2334611;  718441, 

718196,  2334618; 718274, 2334580;  717971, 

718487,  2334633;  717492,  2334793;  return  to^ 

718692,  starting  point.         

718654.  (ii)  No,e:  Map  71  follows: 
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(72)  Molokai  &—Pteris  lidgatei—a  (1,227  2341546;  723750,  2341295;  723771, 

ha; 3,031  ac)  2341089;  724145,  2340764;  724235, 

2340541; 724295,  2339594;  724406, 

(i)  Unit  consists  of  the  following  80  2338835;  724644,  2338479;  724933, 

boundary  points:  Start  at  723445,  2338228;  725017,  2338008;  f  24961, 

2340106; 723260, 2340220;  722544,  2337795; 724790,  2337537;  724672, 

2340390;  721922,  2340143;  721803,  2337327; 724612, 2337279;  724393, 

2339930;  721731,  2340378;  721548,  2337216; 724159, 2337205;  723555, 

2340570;  721486,  2340778;  721475,  2337244; 723081,  2337145;  723038, 

2340813;  720997,  2341127;  720995,  2336915; 723379, 2336344;  723830, 

2341131; 720883,  2341439;  721294,  2336114; 724367, 2335790;  724657. 

2341263; 721528,  2341222;  721947,  2335771; 724657, 2335773;  725406, 

2341235;  722100,  2341344;  722233,  2335875; 725917,  2336114;  726037, 

2341375; 722232,  2341368;  722323,  2336097; 726147,  2335977;  726250, 

2341386;  723080,  2341420;  723496,  2335603;  726122,  2335424;  725892. 

2341619; 724036,  2341574;  724064,  2335339;  725287,  2335083;  724946, 


2335109; 724631 
2335211; 724146 
2335296;  723600 
23^296;  722689 
2335364;  721398 
2335958;  721470 
2336326;  721929 
2337028;  722035 
2337890;  722904 
2338109; 722924 
2338095;  723943 
2338235; 723856 
2338763;  723549 
starting  point: 

(ii)  Note:  Map  72 


, 2335236; 
, 2335296; 
,■2335177; 
,2335211; 
, 2335722; 
,2336127; 
, 2336656; 
, 2337272; 
, 2338129; 
,2338113; 
, 2338048; 
, 2338440; 
, 2339479; 

follows: 


724452, 
723984, 
723175. 
722152, 
721410. 
721713. 
721893. 
721980. 
722913. 
723426, 
723898, 
723711, 
return  to 
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(73)  Molokai  6 — Schiedea  lydgatei — a 
(261  ha:  645  ac) 

(i)  Unit  consists  of  the  following  30 
boundary  points:  Start  at  714170,   • 
2334964:  713902.  2334907;  713797, 
2335102; 713416,  2335086;  713375, 
2335296;  712986.  2335199;  712946. 


2335434; 
2335321; 
2335726; 
2336201; 
2336016: 
2335930: 
2335857; 


712548. 
712191. 
711462. 
711819. 
712634, 
713078, 
713845. 


2335232 
2335791 
2335864 
2336380 
2335930 
2335882 
2335807 


712208.  2335533; 714788. 2335442;  714911. 

711827.  2335383; 715195, 2335308;  715838, 

711444,  2335147; 715840,  2335147;  715467, 

712392,  2334842; 715299.  2334721;  715010. 

712816.  2334771;  714498.  2334867;  retiun  to 

713513.  starting  point. 

714450.  (ii)  Note:  Map  73  follows: 
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(74)  Molokai  6 — Schiedea  lydgatei— h 
(163  ha;  403  ac) 

(i)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  717142, 
2334694;  717649,  2334467;  717799, 


2334397;  718083,  2334354;  718335, 
2334311: 718582, 2334274;  718897, 
2334216; 718662.  2333788;  718751. 
2333561; 718662. 2333172;  718585. 
2332948; 718548.  2333269; 718208. 


2333472:717608.2333577:717202. 
2333650; 716886.  2333975;  return  to 
starting  point. 

(ii)  Note:  Map  74  follows: 
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(75)  Molokai  6 — Schiedea  nuttallii — a 
(138  ha:  341  ac) 

(i)  Unit  consists  of  the  following  1 1 
boundary  points:  Start  at  716789, 


2337580: 716978, 2337857; 716937, 
2338109: 716872, 2338694; 716865, 
2338724; 718265, 2338899; 718271, 
2338719; 718092, 2338312;  718084. 


2337808;  718087,  2337782;  716789, 
2337580;  return  to  starting  point; 

(ii)  Note:  Map  75  follows: 
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(76)  Molokai  6 — Schiedea  nuttallii— h 
(127  ha;  313  ac) 

(i)  Unit  consists  of  the  following  9 
boundary  points:  Start  at  719243. 


2335981; 719377. 2335889;  719629. 
2335799;  720198,  2335594;  719706, 
2334719; 719336,  2334824;  719149, 


2334897;  718824. 2335019:  718326. 
2335195;  return  to  starting  point. 

(ii)  Note:  Map  76  follows: 


13124  Federal  Register/ Vol.  68,  No.  52 /Tuesday,  March  18.  2003 /Rules  and  Regulations 


Map  76    Unit  6  -  Schiedea  nuttaUii-b 


Pacific  Ocean 


Critical  Habitat  Unit  6 

IfTTTT]  Critical  Habitat  for 

Schiedea  nuttaUii-b 

.    V  Elevati<Mi(l,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2   Miles 


2   Kilometos 


{iTS  Molokai  6 — Schiedea  sarmentosa — 
a  (608  ha;  1,502  ac) 


(i)  Unit 
boundary 
2334650; 
2334727; 
2334936; 
2334989; 
2335499; 
2335800; 
2336068; 
2336613; 
2336798; 


consists  of  the  following  69 
points:  Start  at  713966, 


713788, 2334691 
713388, 2334805 
712897,  2334972 
712070,  2335120 
710655,  2335616 
709748,  2335926 
710830,  2336433 
711297,2336725 


713615, 
712981, 
712639, 
711195, 
709885, 
710043, 
710920, 
711647, 


711968, 2336987;  712027, 


2337192 
2337556 
2338002 
2337381 
2337570; 
2337297 
2337886 
2337213 
2337413 
2337118 
2337413 
2337206 
2336824 
2336950; 


712260, 
712727, 
713052, 
712726, 
713220, 
713378, 
714166. 
713693, 
714071, 
714523. 
714649, 
713885, 
713242. 
712064. 


2337279 
2337892 
2337770 
2337266 
2337591 
2337402 
2337802 
2337171 
2337087 
2337371 
2337223 
2336698 
2336872 
2336782; 


712508, 
713103, 
712568, 
713010, 
713010, 
713872, 
713462, 
714302, 
714344, 
714712. 
714705, 
713409, 
712968. 
711160, 


2336425; 710834,  2336246;  711129, 
2336088; 711654, 2336362;  712169, 
2336582;  712821,  2336719;  713104, 
2336561; 712053, 2336309;  711423, 
2336067;  711517,  2335773;  712106, 
2335973; 712610, 2336309;  712758, 
2336162; 712505,  2335973;  712705, 
2335889; 712652. 2335679;  712863. 
2335815; 713115, 2335826;  713441, 
2335973; 713554, 2336015;  714666, 
2335727;  714306,  2334848;  714212, 
2334524;  return  to  starting  point. 

(ii)  Note:  Map  77  follows: 
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Map  77    Unit  6  -  Schiedea  sarmentosa-a 


Critical  Habitat  Unit  6 

ITTTTTl  Critical  Habitat  for 

Schiedea  sarmentosa-Q 

/''■■■/  Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(78)  Molokai  6 — Schiedea  sarmentosa- 
b  (266  ha;  657  ac) 

(i)  Unit  consists  of  the  following  28 
bovmdary  points:  Start  at  717066, 
2334401;  717233, 2334267; 717586, 
2334045; 717849,  2333974;  718082, 


2333944; 
2333895; 
2333925; 
2333470; 
2332647; 
2332329; 
2332353; 


718381, 
718444, 
718720, 
718650, 
718524, 
718510, 
718140, 


2333890; 
2333903; 
2333686; 
2333017; 
2332368; 
2332337; 
2332456; 


718442, 
718564, 
718734, 
718566, 
718544, 
718423, 
718106, 


2332490;  717980,  2332538;  717,741, 
2332640;  717257,  2332837;  717029. 
2332921;  716778.  2333118; 7165^1. 
2333214;  716538. 2333243;  716559. 
2333270;  716896,  2334032;  return  to 
starting  point, 
(ii)  Note:  Map  78  follows: 
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Map  78    Unit  6  -  Schiedea  sarmentosa-b 
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I       I  Critical  Habitat  Unit  6 

Hmn  Critical  Habitat  for 

Schiedea  sarmentosa-b 

''■:■■'    Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/V  Coastline 


2  Miles 


2   Kikaneien 


^^ 1 


A 


(79)  Molokai  6 — Silene  alexandri — a  2337192 

(608  ha;  1,502  ac)  2337556 

2338002 

(i)  Unit  consists  of  the  following  69  2337381 

boundary  points:  Start  at  713966.  2337570 

2334650;  713788,  2334691; 713615,  2337297 

2334727;  713388, 2334805; 712981,  2337886 

2334936;  712897, 2334972; 712639,  2337213 

2334989;  712070.  2335120;  711195,  2337413 

2335499;  710655, 2335616;  709885,  2337118 

2335800;'709748,  2335926;  710043,  2337413 

2336068;  710830,  2336433;  710920,  2337206 

2336613;  711297, 2336725;  711647,  2336824 

2336798; 711968, 2336987;  712027,  2336950; 


712260, 
712727, 
713052, 
712726. 
713220, 
713378, 
714166, 
713693, 
714071, 
714523, 
714649, 
713885. 
713242, 
712064, 


2337279; 
2337892; 
2337770; 
2337266; 
2337591; 
2337402; 
2337802; 
2337171; 
2337087; 
2337371; 
2337223; 
2336698; 
2336872; 
2336782; 


712508, 
713103, 
712568, 
713010. 
713010, 
713872, 
713462. 
714302, 
714344, 
714712, 
714705. 
713409, 
712968, 
711160, 


2336425; 710834,  2336246;  711129, 
2336088;  711654,  2336362;  712169, 
2336582;  712821,  2336719;  713104, 
2336561; 712053. 2336309;  711423. 
2336067; 711517,  2335773;  712106, 
2335973; 712610,  2336309; 712758, 
2336162; 712505,  2335973;  712705, 
2335889;  712652,  2335679;  712863, 
2335815; 713115,  2335826;  713441, 
2335973;  713554,  2336015;  714666, 
2335727; 714306,  2334848;  714212, 
2334524;  return  to  starting  point. 

(ii)  Note:  Map  79  follows: 
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Map  79    Unit  6  -  SUene  alexaniri-a 
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(80)  Molokai  6— Silene  alexandri— h 
(266  ha;  657  ac) 

(i)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  717066, 
2334401; 717233, 2334267; 717586, 
2334045; 717849,  2333974;  718082, 


2333944; 
2333895; 
2333925; 
2333470; 
2332647; 
2332329; 
2332353; 


718381, 
718444, 
718720, 
718650, 
718524, 
718510, 
718140, 


2333890; 
2333903; 
2333686; 
2333017; 
2332368; 
2332337; 
2332456; 


718442, 
718564; 
718734, 
718566, 
718544, 
718423, 
718106, 


2332490;  717980,  2332538;  717741, 
2332640;  717257, 2332837; 717029, 
2332921; 716778,  2333118;  716581, 
2333214;  716538,  2333243;  716559, 
2333270;  716896,  2334032;  return  to 
starting  point, 
(ii)  Note:  Map  80  follows: 
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Critical-Habitat  Unit  6 

Critical  Habitat  for 
Silene  alexandri-b 
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/\/  Major  Road 
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(81)  Molokai  %— Silene  lanceolata—a  2334838;  716826,  2334915;  717038, 

(289  ha:  714  ac)  2334833; 717215, 2334703; 717292, 

2334620; 717712,  2334413;  717800, 

(i)  Unit  consists  of  the  following  33  2334325;  718184,  2334200;  718262, 

boundary  points:  Start  at  716266.  2334164;  718645,  2334060;  718728, 

2334444; 716261,  2334516;  716359,  2334014; 718951, 2333920;  719060, 

2334579; 716396, 2334646; 716504,  2333843;  719075,  2333754;  719029, 

2334687;  716572,  2334713;  716655,  2333532; 719034,  2333329;  719138. 


2333091;  719195,  2332759;  719174, 
2332707;  719127,  2332687;  718946, 
2332692; 718728, 2332749; 718578, 
2332780;  718225,  2332946;  717852, 
2333210;  717505,  2333428;  717256, 
2333630;  return  to  starting  point. 

(ii)  Note:  Map  81  follows: 
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Map  81    Unit  6  -  Silene  lanceotata-a 
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(82)  Molokai  6 — Spetmolepis 
hawaiiensis — a  (85  ha;  211  ac) 

(i)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  716625, 


2334674; 716813,  2334572;  717300, 
2334062;  717795,  2333591;  718070, 
2333402;  718415,  2333269;  718674, 
2333206;  718698,  2333025;  718659, 
2332868;  718629,  2332777;  717686, 


2333184;  716684,  2334404;  716364, 
2334553; 716353,  2334564;  716460, 
2334611;  return  to  starting  point. 

(ii)  Note:  Map  82  follows: 
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Map  82    Unit  6  -  Spermolepis  hawaiiensis-a 
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(83)  Molokai  6 — Stenogyne  bifidck^A 
(585  ha;  1,445  ac) 

(i)  Unit  consists  of  the  following  40 
boundary  points:  Start  at  718790, 
2335593; 719006,  2335519;  719486, 
2335379; 720326, 2335124;  721475, 
2334733; 722382, 2334483;  723214, 
2334383; 723564, 2334400;  723789, 
2334525^,  724030,  2334533;  724230, 


2334467 
2333975 
2333418 
2333360 
2333343 
2333335 
2333493 
2333743 
2334408; 


724405, 
724663, 
724563, 
724155, 
723140, 
722732, 
721708. 
721075, 
719918, 


2334350; 
2333617; 
2333368; 
2333343; 
2333310; 
2333393; 
2333584; 
2333976; 
2334617; 


724629, 
724604, 
724330, 
723597, 
723015, 
722241, 
721417, 
720376, 
719436, 


2334775; 719286,  2334733;  718936, 
2334720; 718641,  2334751;  718269, 
2334697;  718006,  2334697;  717897, 
2334736; 717605,  2334906;  717621, 
2334964;  717948,  2334879;  717956, 
2334877;  718196,  2335083;  return  to 
starting  point. 

(ii)  Note:  Map  83  follows: 
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Map  83    Unit  6  -  Stenogyne  bifida-a 


Critical  Habitat  Unit  6 

UTTTT]  Critical  Habitat  for 
Stenogyne  bifida-a 

,    V    Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/N/  Coastline 


(84)  Molokai  6—Zanthoxylum 
hawaiiense—a  (259  ha;  640  ac) 

(i)  Unit  consists  of  the  following  23 
boimdary  points:  Start  at  719023, 
2i333460;  718836,  2333440;  718456, 
2333509;  718235,  2333529;  717759, 


2333668; 
2333978; 
2334669; 
2335228; 
2335075; 
2334876; 


717061, 
716661, 
716143. 
716429, 
717206. 
717572, 


2333854; 
2334227; 
2334966; 
2335272; 
2335035; 
2334703; 


716909, 
716274, 
716364. 
717190, 
717344, 
718083. 


2334400;  718256,  2334365;  718877, 
2334268; 718926,  2334151;  718974, 
2333999;  719085,  2333743;  719036, 
2333536;  retxim  to  starting  point. 

(ii)  Note:  Map  84  follows: 
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Map  84    Unit  6  -  Zanthoxylum  hawauense-a 
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(85)  Molokai  7—Bidens  wiebkei—h  (240 
ha;  593  ac) 

(1)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  733159, 
2342717; 733159,  2342717;  733163, 
2342721; 733418,  2343010; 733569, 
2343051: 733836, 2343010;  734539, 
2342951; 734906, 2342708;  734940, 
2342357; 734814, 2342115;  734747, 
2341873; 734741, 2341866;  734741, 
2341866; 734576,  2341687;  734338, 
2341564; 734246, 2341490;  733836. 
2341246;  733552, 2341204; 733301, 
2341680; 733301.  2341681;  733301, 
2341684;  return  to  starting  point. 

(ii)  Note:  Map  85  follows: 


Map  85 
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2341321;  735533. 
2341212;  735776. 
2341212;  735985. 
2341276;  736217, 
2340825;  735918, 
2340828;  735600, 
2340485;  735600, 
2340485;  735642, 
2340279; 735606, 
2340126;  735433, 
2340000;  735249, 
2340184-  735238, 
2340197;  735126, 
2340393;  735057, 
2340393;  734881, 
2340477;  734706. 
2340477;  734706, 
2340310; 733947, 
2340853;  734731, 
starting  point. 

(ii)  Note:  Map  86 


(86)  Molokai  8 — Bidens  wiebkei—c  (124 
ha;  305  ac) 

(i)  Unit  consists  of  the  following  42 
boundary  points:  Start  at  734689. 
2340744; 734863. 2340794; 734864, 
2340794;  735124,  2340970;  735291, 


2341329; 
2341212; 
2341212; 
2340947; 
2340811; 
2340485; 
2340485; 
2340318; 
2340279; 
2340017; 
2340109; 
2340212; 
2340248; 
2340393; 
2340469; 
2340477; 
2340477; 
2340597; 
2340835; 

follows: 


735776, 
735776, 
736223, 
736005. 
735826, 
735600, 
735600. 
735606. 
735466, 
735366, 
735273, 
735183, 
735057, 
735057, 
734706, 
734706, 
734162, 
734672, 
return  to 


(87)  Molokai  9 — Hibiscus 
brackenridgei—A  (101  ha;  249  ac) 

(i)  Unit  consists  of  the  following  11 
boundary  points:  Start  at  709892. 
2333333; 709202. 2334013;  709147, 
2334290;  709480,  2334623;  709485, 
2334639;  709485. 2334639;  709485, 
2334641;  709486, 2334643;  709599, 
2334575;  709599.  2334575;  710655. 
2334053;  return  to  starting  point. 

(ii)  Note:  Map  87  follows: 
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Map  87 
Unit  9  -Hibiscus  brackenridgei-a 
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(88)  Molokai  9—Isodendhon 
pyrifolium—a  (107  ha;  264  ac) 

(i)  Unit  consists  of  the  following  5 
botmdary  points:  Start  at  709515. 
2334641;  710692.  2334052;  709880, 
2333311;  709180,  2334022;  709149. 
2334306;  return  to  starting  point. 

(ii)  No^e:  Map  88  follows: 
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Map  88 
Unit  9  -hodendrionpyrifoUum-a 
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(89)  Molokai  9 — Sesbania  tomentosa — b     (90)  Table  of  Protected  Species  Within 
(88  ha;  21 7  ac)  Each  Critical  Habitat  Unit  for  Molokai 

(i)  Unit  consists  of  the  following  5 
boundary  points:  Start  at  709608, 
2334578; 710672.  2334051;  709945. 
2333376; 709250, 2334093;  709408, 
2334472;  return  to  starting  point. 

(ii)  Note:  Map  89  follows: 


llllll  Critical  Habitat  Unit  9  for 
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Map  89 
Unit  9  -Sesbama  tomentosa-b 
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llllll   Critical  Habitat  Unit  9  for 
Sesbania  tomentosa-b 

/  V    Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/v    Coastline 
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Unit  name 

Species  occupied 

Species  unoccupied 

Molokai  1 — Jetramolopium  rockii—a  

Molokai  2 — Sesbania  tomentosa — a 

Sesbania  tomentosa. 
Tetramolopium  rockii. 
Centaurium  sebaeoides. 
Tetramotopium  rockii.              * 

Peucedanum  sandwKense. 

Tetramolopium  rockii. 

Molokai  2—Tetramolopium  rockii—b 

Mok>kai  3 — Centaurium  sebaeoides — a  

, 

Molokai  3~-Tetramolopium  mckii—c  

Motokai  4—Brigt)amia  rockii—a 

Molokai  4 — Hibiscas  amottianus  ssp.  immaculatus  

Mok)kai  5 — Bnghamia  rockii—b „ 

Mok)kai  5 — Peucedanum  sandwkxnse — a  

Brighamia  rockii. 

Hibiscus             amottiamjs             ssp. 

immaculatus.— a. 
Brighamia  rockii. 

Molokai  5 — Tetramolopium  rockii — d  

Tetramolopium  rockii. 

Molokai  6 — Adenophorus  peiiens — a  

Adenophorus  periens. 
Adenophorus  periens. 

Mok>kai  6 — Adenophorus  periens — b 
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Unit  name 


ktolokai  6— Adenophoais  periens— c  

Molokai  6—Alectryon  macrococcus—a  

Molokai  &—Bkiens  wiebkei—a  

Mok>kai  6— Brighamia  rockii— C' 

Molokai  6 — Brighamia  rockii— d 

Molokai  6 — Brighamia  rockii— e 

Molokai  6 — Canavalia  moiokaiensis—a 

Motokai  6 — Canavalia  molokaiensis—b 

Motokai  6— Canavalia  molokaiensis—c 

Molokai  6—Clermontia  oblongifolia  ssp.  brevipes—a  ... 
Molokai  6—Clermontia  obtongifolia  ssp.  brevipes—b  ... 
Motokai  6—Clemfiontia  oblaigifolia  ssp.  brevipe$—c  ... 

Molokai  &—Ctenitis  squamigera—a - 

Molokai  6 — Cyanea  dunbarii—a  

Motokai  6— Cyanea  dunbarii—b  

Molokai  S— Cyanea  dunbarii—c 

Molokai  6 — Cyanea  grimesiana  ssp.  grimesiana—a  .... 

Molokai  6— Cyanea  mannii—a 

Molokai  &— Cyanea  mannii—b  

Molokai  6— Cyanea  mannii—c 

Molokai  6— Cyanea  mannii—d 

Motokai  6— Cyanea  mannii—e  

Molokai  6— Cyanea  procera—a 

Motokai  &— Cyanea  procera—b 

Motokai  6—Diellia  erecta—a 

Motokai  6 — Diplazium  molokaiense—a  

Molokai  6 — Eugenia  koolauensis—a  

Motokai  6 — Flueggea  neowawraea—a 

Molokai  6 — Hesperomannia  arborescens — a  

Molokai  6 — Hesperomannia  arborescens— b  

Motokai  6— Hibiscus  amottianus  ssp.  immaculatus— b 
Molokai  &— Hibiscus  amottianus  ssp.  immaculatus— c. 
Molokai  6— Hibiscus  amottianus  ssp.  immaculatus— d 

Molokai  6—lschaemum  byrone—a 

Motokai  6—lschaemum  byrone—b 

Molokai  6—Labordia  triftora—a  

Molokai  6—Labordia  triftora—b  

Molokai  6—Labordia  triflora—c 

Molokai  6— Labord/a  triftora—d 

Molokai  6—Lysimachia  maxima— a 

Motokai  6—Lysimachia  maxima— b 

Molokai  6—Lysimachia  maxima— c 

Motokai  6—Mariscus  fauriei—a  

Molokai  6—Mariscus  fauriei—b  

Molokai  6—hAelicope  mucronulata—a 

Molokai  6 — Melkx>pe  mucronulata—b  

Molokai  6—Melkx)pe  mucronulata—c  

Mok>kai  6— Me/Kope  mucronulata—6  

Motokai  6— Me/«ope  mucronulata—e  

Molokai  6—MelKope  reflexa—a  ....» 

Molokai  6—Melkx>pe  refiexa—b  

Motokai  6—Neraudia  sericea—a  

Molokai  6— Peucedanum  sandwk»nse—b  

Motokai  ^—Peucedanum  sandwkxnse—c „ 

Molokai  6—Phylk)Stegia  mannii—a  ~ 

Mokjkai  6—Phylk3Stegia  mannii-b  

Motokai  6—Phyltostegia  mannii—c 

Motokai  6—Plantago  princeps—a 

Motokai  6—Pteris  Iklgateh-a 

MokJkai  6—Schiedea  lydgatei—a 

Motokai  6—Schiedea  lydgatei—b 

Motokai  6—Schiedea  nuttallii—a 

Motokai  6—Schiedea  nuttallii—b  

Motokai  6—Schiedea  sarmentosa—a 

Motokai  6—Schiedea  sarmentosa—b 

Molokai  6—Silene  alexandri—a 

Motokai  6 — Silene  alexandri—b 

Motokai  6— Silene  lanceolata—a 

Motokai  6—Spennolepis  hawaiiensis—a 

Molokai  6—Stenogyne  bifida— a 

Motokai  6—Zanthca(ykjm  hawaOense—a - 

Motokai  7—Bkiens  wiebkei—b  

Motokai  6—Bklens  wiebkei—c 

Motokai  9—lsodendrion  pyriMkjm—a  


Species  occupied 


Alectryon  macrococcus. 
Bidens  wiebkei. 


Brighamia  rockii. 
Brighamia  rockii. 


Canavalia  molokaiensis. 


Ctenitis  squamigera. 


Cyanea  dunbarii. 


Cyanea  grimesiana  ssp.  grimesiana. 

Cyanea  mannii. 

Cyanea  mannii. 

Cyanea  mannii. 

Cyanea  mannii.  .^ 

Cyanea  mannii.  ^~%^ 

Cyanea  procera. 

DieUia  erecta. ' 


Hesperomannia  arisorescens. 


Hibiscus  amottianus  ssp.  immaculatus. 
Hibiscus  amottianus  ssp.  immaculatus. 
Ischaemum  byrone. 
Ischaemum  byrone. 


Latmrdia  triftora. 


Mariscus  fauriei. 


Melkx>pe  reflexa. 
Neraudia  sericea. 

Peucedanurii  sandmsense. 


Schiedea  lydgatei. 
Schiedea  lydgatei. 


ScNedea  samnentosa. 
Schiedea  sarmentosa. 


Silene  lanoedata. 
Spemtolepis  hawaiiensis. 
Stanogyne  bifkia. 
Zanthoxylum  hawaiiertse. 
Bkiens  wiebkei. 


Species  unoccupied 


Adenophorus  periens. 


Brighamia  rockii. 


Canavalia  nmlokaiensis. 
Canavalia  motokaiensis. 

Clermontia  obtongifolia  ssp.  brevipes. 
Clermontia  obtongifolia  ssp.  brewpes. 
Clermontia  obtongifolia  ssp.  brevipes. 

Cyanea  duntyaiii. 

Cyanea  dunbarii. 


Cyanea  procera. 

Diplazium  motokaiense. 
Eugenia  koolauensis. 
Flueggea  rieowawraea. 

Hesperomannia  arborescens. 
Hibiscus  amottianus  ssp.  immaculatus. 


Labordia  triftora. 
Labordia  triftora. 
Labordia  triftora. 

Lysimachia  maxima. 
Lysimachia  maxima. 
Lysimachia  maxima. 
Mariscus  fauriei. 


MelkX)pe 
Meltoope 
Melicope 
Meltoope 
Meltoope 
Meltoope 


mucronulata. 
mucrpnulata. 
mucronulata. 
mucronulata. 
mucronulata. 
reflexa. 


Peucedanum  sandwtoense. 

Phyltostegia  mannii. 
Phyllostegia  mannii. 
Phyltostegia  mannii. 
Plantago  pnnceps. 
Pteris  lidgatei. 


Sffhiedea  nuttallii. 
Schiedea  nuttallii. 


Silene  atoxandri. 
Silene  atoxandri. 


Bkiens  wiebkei. 
Isodendrion  pyrifoHum. 
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Unit  name 

Species  occupied 

Species  unoccupied 

Molokai  9 — Hibiscus  brackenndgei—a  

Molokaj  9 — Sesbania  tomentosa — b « 

J. 

Hibiscus  brackenndgei. 
Sesbania  tomentosa 

1 
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(d)  Plants  on  Molokai;  Constituent 
elements. 
(1)  Flowering  plants. 

Family  Apiaceae:  Peucedanum 
sandwiceiue  (makou) 

Molokai  5 — Peucedanum 
sandwicense — a,  Molokai  6 — 
Peucedanum  sandwicense — b,  and 
Molokai  6 — Peucedanum 
sandwicense — c,  identified  in  the  legal 
descriptions  in  paragraph  (c)  of  this 
section,  constitute  critical  habitat  for 
Peucedanum  sandwicense  on  Molokai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Cliff  habitats  in  brown  soil  and 
talus  in  Chamaesyce  celastroides  var. 
amplectans-Chenopodium  oahuense 
coastal  dry  shrubland  or  Diospyros 
sandwicensis  forest  with  one  or  more  of 
the  following  associated  native  species: 
Artemisia  australis,  Dianella 
sandwicensis,  Eragrostis  sp.,  Lepidium 
bidentatum  var.  o-waihiense, 
Melanthera  integrifolia,  Metrosideros 
polymorpha,  Osteomeles  anthyllidifolia, 
Peperomia  remyi,  Pittosporum 
halophilum,  Plectranthus  parviflorus. 
Plumbago  zeylanica,  Portulaca  lutea, 
Pritchardia  hillebrandii,  Reynoldsia 
sandwicensis,  Santalum  ellipticum, 
Scaevola  sericea,  Schiedea  globosa. 
Senna  gaudichaudii,  or  Sida  fallax;  and 

(ii)  Elevations  between  0  and  724  m 
(0  and  2,375  ft). 

Family  Apiaceae:  Spermolepis 
hawaiiensis  (NCN) 

Molokai  6 — Speimolepis 
hawaiiensis — a,  identified  in  the  legal 
descriptions  in  paragraph  (c)  of  this 
section,  constitutes  critical  habitat  for 
Spermolepis  hawaiiensis  on  Molokai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Ridge  crests  and  gulch  slopes  m 
dry  to  mesic  shniblands  with  one  or 
more  of  the  following  associated  native 
species:  Dodonaea  viscosa, 
Leptecophylla  tameiameiae,  or 
Metrosideros  polymorpha;  and 

(ii)  Elevations  between  589  and  972  m 
(1,932  and  3,188  ft). 

Family  Asteraceae:  Bidens  wiebkii 
(kookoolau) 

Molokai  6 — Bidens  wiebkei — a, 
Molokai  7 — Bidens  wiebkei — b,  and 


Molokai  8 — Bidens  wiebkei — c, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Bidens  wiebkii  on 
Molokai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Slopes  in  Metrosideros 
polymorpha-dominated  mesic 
shrublands  or  dry  or  mesic  Metrosideros 
polymorpha-Leptechophylla 
tameiameiae  lowland  shrubland  with 
one  or  more  of  the  following  associated 
native  species:  Antidesma 
platyphyllum,  Dodonaea  viscosa, 
Lysimachia  sp.,  Nestegis  sandwicensis, 
Phyllanthus  distichus,  Pisonia  sp., 
Psydrax  odorata,  or  Scaevola 
gaudichaudii;  and 

(ii)  Elevations  between  8  and  1,199  m 
(26  and  3,933  ft). 

Family  Asteraceae:  Hetperomannia 
arhoreacena  (NCN) 

Molokai  6 — Hesperomannia 
arborescens — a  and  Molokai  6 — 
Hesperomannia  arborescens — b, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Hesperomannia 
arborescens  on  Molokai.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Slopes  or  ridges  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  forest  or  mesic 
Diospyros  sandwicensis-Metrosideros 
polymorpha  lowland  forest  transition 
zones  with  one  or  more  of  the  following 
associated  native  species:  Antidesma 
sp.,  Boehmeria  grandis,  Broussaisia 
arguta,  Cibotium  glaucum, 
Cheirodendron  sp.,  Clermontia  pallida, 
Coprosma  sp.,  Cyrtandra  sp., 
Diplopterygium  pinnatum, 
Elaphoglossum  sp.,  Freycinetia  arborea, 
Hedyotis  sp.,  Ilex  anomala,  Myrsine  sp., 
Nephrolepis  exaltata,  Nestegis 
sandwicensis,  Pipturus  sp.,  Psychotria 
mauiensis,  Smilax  melastomifolia, 
Thelypteris  sp.,  Urera  glabra,  or 
Wikstroemia  sp.;  and 

(ii)  Elevations  between  175  and  959  m 
(574  and  3,146  ft). 

Family  Asteraceae:  Tetramolopium 
roekii  (NCN) 

Molokai  1 — Tetramolopium  roekii — a, 
Molokai  2 — Tetramolopium  roekii — b, 


Molokai  3 — Tetramolopium  roekii — c, 
and  Molokai  5 — Tetramolopium 
roekii — d,  identified  in  the  legal  > 

descriptions  in  paragraph  (c)  of  this 
section,  constitute  critical  habitat  for 
Tetramolopium  roekii  on  Molokai. 
Within  these  units,  the  currently  known 
'  primeuy  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Hardened  calcareous  sand  dunes  or 
ash-covered  basalt  in  the  coastal  spray 
zone  or  coastal  dry  shrubland  and 
grassland  with  one  or  more  of  the 
following  associated  native  species: 
Diospyros  sandwicensis,  Fimbristylis 
cymosa,  Heliotropium  anomalum, 
Melanthera  integrifolia,  Metrosideros 
polymorpha,  Osteomeles  anthyllidifolia, 
Pouteria  sandwicensis,  Psydrax  odorata, 
Scaevola  sp.,  Sida  fallax,  or  Sporobolus 
virginicus;  and 

(li)  Elevations  between  0  and  198  m 
(0  and  649  ft). 

Family  Campanulaceae:  Brighamia 
roekii  (pua  ala) 

Molokai  4 — Brighamia  roekii — a, 
Molokai  5 — Brighamia  roekii — ^b, 
Molokai  6 — Brighamia  roekii — c, 
Molokfii  6 — Brighamia  roekii — d,  and 
Molokai  6— Brighamia  roekii— e, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Brighamia  roekii  on 
Molokai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Rock  crevices  on  steep  basalt  sea 
cliffs,  often  within  the  spray  zone,  in 
coastal  dry  or  mesic  forest,  Eragrostis 
variabilis  mixed  coastal  cliff 
community,  or  shrubland,  or  Pritchardia 
sp.  coastal  mesic  forest  with  one  or 
more  of  the  following  associated  native 
species:  Artemisia  sp.,  Bidens  sp.,  Carex 
wahuensis  ssp.  wahuensis,  Chamaesyce 
celastroides  var.  amplectans,  Cocculus 
orbiculatus,  Cyrtomium  falcatum, 
Cyperus  phleoides  ssp.  phleoides, 
Dianella  sandwicensis,  Diospyros 
sandwicensis,  Hedyotis  littoralis, 
Lepidium  bidentatum  var.  o-waihiense, 
Metrosideros  polymorpha,  Osteomeles 
anthyllidifolia,  Pittosporum 
halophilum,  Pandanus  teetorius, 
Peucedanum  sandwicensis, 
Phymatosorus  grossus,  Pritchardia 
hillebrandii,  Psydrax  odorata, 
Reynoldsia  sandwicensis.  Scaevola 
sericea,  Schiedea  globosa.  Senna 


gaudichaudii,  Tetramolopium  sp.,  or 
Wikstroemia  uva-ursi;  and 

(ii)  Elevations  between  0  and  671  m 
(0  and  2,201  ft). 

Family  Campanulaceae:  Clermontia 
oblot^fbUa  ssp.  brevipea  (oha  wai) 

Molokai  6 — Clermontia  oblongifolia 
ssp.  brevipes — a,  Molekai  6 — 
Clermontia  oblongifolia  ssp.  brevipes — 
b,  and  Molokai  6 — Clermontia 
oblongifolia  ssp.  brevipes — c,  identified 
in  the  legal  descriptions  in  paragraph  (c) 
of  this  section,  constitute  critical  habitat 
for  Clermontia  oblongifolia  ssp.  brevipes 
on  Molokai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Shallow  soil  on  gulch  slopes  in  wet 
Metrosideros  polymorpha-dominated 
forests  Mfith  one  or  more  of  the 
following  associated  plant  species: 
Broussaisia  arguta,  Cheirodendron 
trigynum,  Cibotium  spp.,  Hedyotis 
tenninalis,  or  Melicope  sp.;  and 

(ii)  Elevations  between  770  and  1,508 
m  (2,526  and  4,946  ft). 

Family  Campanulaceae:  Cyanea 
dunbarU  (haha) 

Molokai  6 — Cyanea  dunbarii — a, 
Molokai  6 — Cyanea  dunbarii— b,  and 
Molokai  6 — Cyanea  dunbarii — c, 
identified  in  Uie  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Cyanea  dunbarii  on 
Molokai.  Within  these  units,  the 
cvurently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Streambanks  on  moderate  to  steep 
slopes  in  mesic  to  wet  Dieranopteris 
linearis-Metrosideros  polymorpha 
lowland  forest  v«th  one  or  more  of  the 
following  associated  native  plant 
species:  Charpentiera  obovata, 
Cheirodendron  trigynum,  Clermontia 
kakeana,  Diplazium  sandwiehianum, 
Freycinetia  arborea,  Perrottetia 
sandwicensis,  or  Pipturus  albidus;  and 

(ii)  Elevations  between  560  and  1,067 
m  (1,837  and  3,500  ft). 

Family  Campanulaceae:  Cyanea 
grimesiana  ssp.  grimesiana  (haha) 

Molokai  6 — Cyanea  grimesiana  ssp. 
grimesiana — a,  identified  in  the  legal 
descriptions  in  paragraph  (c)  of  this 
section,  constitutes  critical  habitat  for 
Cyanea  grimesiana  ssp.  grimesiana  on 
Molokai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 


(i)  Cliffs  or  mesic  forest  often 
dominated  by  Metrosideros  polymorpha 
or  Metrosideros  polymorpha  and  Acacia 
koa,  with  one  or  more  of  the  following 
associated  native  species:  Antidesma 
sp.,  Bobea  sp.,  Cibotium  sp.,  Cyrtandra 
sp.,  Dieranopteris  linearis,  Doodia  sp., 
Freycinetia  arborea,  Nephrolepis  sp., 
Psychotria  sp.,  Syzygium  sandwicensis, 
or  Xylosma  sp.;  and 

(ii)  Elevations  between  94  and  1,324 
m  (308  and  4,343  ft). 

Family  Campanulaceae:  Cyanea 
mannii  (haha) 

Molokai  6 — Cyanea  marmii — a, 
Molokai  6 — Cyanea  marmii — b,  Molokai 
6 — Cyanea  mannii — c,  Molokai  6 — 
Cyanea  marmii— d,  and  Molokai  6 — 
Cyanea  mannii — e,  identified  in  the 
legal  descriptions  in  paragraph  (c)  of 
this  section,  constitute  critical  habitat 
for  Cyanea  maimii  on  Molokai.  Within 
these  units,  the  aurently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  The  sides  of  deep  gulches  in 
Metrosideros  polymorpha-domiaated 
montane  mesic  forests  with  one  or  more 
of  the  following  associated  native 
species:  Dieranopteris  linearis, 
Vaccinium  sp.,  or  Wikstroemia  sp.;  and 

(ii)  Elevations  between  497  and  1,093 
m  (1,630  and  3,585  ft). 

Family  Campanulaceae:  Cyanea 
procera  (haha) 

Molokai  6 — Cyanea  procera — a  and 
Molokai  6 — Cyanea  procera — b, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Cyanea  procera  on 
Molokai.  Within  these  imits,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Walls  of  steep  gulches  in  wet 
Metrosideros  polymorpha-dovainated 
lowlana  mixed  forest  with  one  or  more 
of  the  following  associated  nativa 
species:  Asplenium  spp.,  Brousaissia 
arguta,  Coprosma  ochracea,  Cyanea  sp., 
Cyrtandra  macrocalyx,  Dieranopteris 
linearis,  Pipturus  albidus,  Pisonia  spp., 
Scaevola  procera,  or  Touehardia 
latifolia;  and 

(ii)  Elevations  between  331  and  1,209 
m  (1,086  and  3,966  ft). 

Family  Caryophyllaceae:  Schiedea 
lydgatei  (NCN) 

Molokai  6 — Schiedea  lydgatei— a  and 
Molokai  6 — Schiedea  lydgatei— b, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Schiedea  lydgatei  on 
Molokai.  Within  these  units,  the 


currently  knov\ai  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to*  the  habitat 
components  provided  by: 

(i)  Ridges  in  dry  to  mesic  grassland, 
shrubland,  and  forest  with  scattered 
native  trees  with  one  or  more  of  the 
following  associated  native  species: 
Dieranopteris  linearis,  Dodonaea 
viscosa,  Leptecophylla  tameiameiae,  or 
Metrosideros  polymorpha;  and 

(ii)  Elevations  between  545  and  1,047 
m  (1,788  and  3,434  ft). 

Family  Caryophyllaceae:  Schiedea 
nuftoilu  (NCN) 

Molokai  6 — Schiedea  nuttallii—a  and 
Molokai  6 — Schiedea  nuttallii — b, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Schiedea  nuttallii  on 
Molokai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat  * 

components  provided  by: 

(i)  Streamside  grottos  in  wet 
Metrosideros  polymorpha- 
Cheirodendron  trigynum  forest  with  one 
or  more  of  the  following  associated 
native  si>ecies:  Asplenium  lobulatum, 
Asplenium  maeraei,  Asplenium 
unilaterale,  Cyrtandra  hawaiiensis, 
Thelypteris  sandwicensis,  or 
Vandenboschia  davallioides;  and 

(ii)  Elevations  between  988  and  1,341 
m  (3,241  and  4,398  ft). 

« 

Family  Caryophyllaceae:  Schiedea 
sarmentota  (NCN) 

Molokai  6 — Schiedea  sarmentosa — a 
and  Molokai  6 — Schiedea  sarmentosa — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Schiedea  sarmentosa 
on  Molokai.  Within  these  imits,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Steep  or  gentle  to  moderate  slopes 
in  Metrosideros  polymorpha-Dodonaea 
viscosa  lowland  dry  or  mesic  shrubland. 
or  dry  to  mesic  forest  dominated  by 
Metrosideros  polymorpha  and/ or 
Diospyros  sandwicensis  with  one  or 
more  of  the  following  associated  native 
species:  Alyxia  oliviformis,  Bidens 
menziesii,  Carex  meyenii.  Chamaesyce 
sp.,  Chenopodium  oahuense, 
Leptecophylla  tameiameiae,  Upochaeta 
roekii,  Nestegis  sandwicensis, 
Nothocestrum  latifolium,  Pleomele 
auwahiensis,  Sida  fallax,  or  Sophora 
chrysophylla;  and 

(ii)  Elevations  between  316  and  1,020 
m  (1,036  and  3,346  ft). 
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Family  Caryophyllaceae:  Silene 
alexandri  (NCN) 

Molokai  6 — Silene  alexandri — a  and 
Molokai  6 — Silene  alexandri — b, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Silene  alexandri  on 
Molokai.  Within  these  units,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Moderate  to  steep  slopes  or  cliffs 
in  dry  forest  with  one  or  more  of  the 
following  associated  native  species: 
Bidens  menziesii,  Carex  wahuensis, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Leptecophylla  tameiameiae,  or 
Schiedea  spp.;  and 

(ii)  Elevations  between  316  and  1.020 
m  (1.036  and  3,346  ft). 

Family  Caryophyllaceae:  Silene 
lanceolata  (NCN) 

Molokai  6 — Silene  lanceolata — ^a. 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Silene  lanceolata  on 
Molokai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Gulch  slopes,  ridge  tops,  and  cliffs 
in  dry  to  mesic  shrubland  with  one  or 
more  of  the  following  associated  native 
species:  Bidens  menziesii,  Carex 
wahuensis,  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Dubautia  linearis, 
Leptecophylla  tameiameiae, 
Metrosideros  polymorpha,  or  Schiedea 
spp.;  and 

(ii)  Elevations  between  581  and  1,043 
m  (1,906  and  3,421  ft). 

Family  Cyperaceae:  Mariscua  fauriei 

(NCN) 

Molokai  6 — Mariscus  fauriei — a  and 
Molokai  6 — Mariscus  fauriei — b, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  ^4ariscus  fauriei  on 
Molokai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Lava  substrate  or  Diospyros 
sandwicens/s-dominated  lowland  dry 
forests  with  one  or  more  of  the 
following  associated  native  species: 
Peperomia  sp. ,  Psydrax  odorata,  or 
Rauvolfia  sandwicensis:  and 

(ii)  Elevations  between  436  and  887  m 
(1.430  and  2.909  ft). 


Family  Euphorbiaceae:  Flueggea 
neowawraea  (mehamehame) 

Molokai  6 — Flueggea  neowawraea — a, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Flueggea  neowawraea 
on  Molokai.  Within  this  unit,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 
(i)  Gulches  in  mesic  forest;  and 
(ii)  Elevations  between  450  and  618  m 
(1,476  and  2,027  ft). 

Family  Fabaceae:  Canavalia 
molokaieiuis  (awiki%viki) 

Molokai  6 — Canavalia  molokaiensis — 

a,  Molokai  6 — Canavalia  molokaiensis — 

b.  and  Molokai  6 — Canavalia 
molokaiensis — c.  identified  in  the  legal 
descriptions  in  paragraph  (c)  of  this 
section,  constitute  critical  habitat  for 
Canavalia  molokaiensis  on  Molokai. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Exposed  sites,  both  dry  and  mesic, 
on  steep  slopes  in  Metrosideros 
polymorpha-Dodonaea  viscosa  lowland 
shrubland  and  mesic  shrublands  with 
one  or  more  of  the  following  associated 
native  species:  Artemisia  sp., 
Chamaesyce  sp.,  Coprosma  sp., 
Leptecophylla  tameiameiae,  or 
Wikstroemia  sp.;  and 

(ii)  Elevations  between  503  and  1,013 
m  (1.650  and  3.323  ft). 

Family  Fabaceae:  Setbania 
tomentota  (ohai) 

Molokai  2 — Sesbania  tomentosa—a 
and  Molokai  9 — Sesbania  tomentosa — b, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Sesbania  tomentosa 
on  Molokai.  Within  these  units,  the 
currently  knownprimary  constituent 
elements  of  critical  habitat  inclu^P.  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Windswept  slopes,  sea  cliffs  and 
weathered  basaltic  slopes  in  Scaevola 
sericea  coastal  dry  shrubland  with  one 
or  more  of  the  following  associated 
native  species:  Dodonaea  viscosa, 
facquemontia  ovalifolia  ssp. 
sandwicensis,  Melanthera  integrifolia, 
or  Sida  fallax;  and 

(ii)  Elevations  between  0  and  318  m 
(Oand  1,043  ft). 

Family  Gentianaceae:  Centaurium 
sehiieoides  (awiwi) 

Molokai  3 — Centaurium  sebaeoides — 
a.  identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Centaurium 


sebaeoides  on  Molokai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Volcanic  or  clay  soils  or  cliffs  in 
arid  coastal  areas  with  one  or  more  of 
the  following  associated  native  species: 
Artemisia  sp.,  Bidens  sp.,  Chamaesyce 
celastroides,  Cyperus  phleoides, 
Dodonaea  viscosa,  Fimbristylis  cymosa, 
Heteropogon  contortus.  facquemontia 
ovalifolia,  Lipochaeta  heterophylla, 
Lipochaeta  succulenta,  Lycium 
sandwicense,  Lysimachia  mauritiana, 
Melanthera  integrifolia,  Panicum 
fauriei,  Panicum  torridum,  Scaevola 
sericea,  Schiedea  globosa,  Sida  fallax, 
or  Wikstroemia  uva-ursi;  and 

(ii)  Elevations  between  0  and  39  m  (0 
and  128  ft). 

Family  Lamiaceae:  Phyllo*tegia 
mannii  (NCN) 

Molokai  6 — Phyllostegia  mannii — a, 
Molokai  6 — Phyllostegia  mannii — b,  and 
Molokai  6 — Phyllostegia  mannii — c, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Phyllostegia  mannii 
on  Molokai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Shaded  sites  in  sometimes  foggy 
and  windswept,  wet,  open  Metrosideros 
polymorpha-dominated  montane  forest 
with  a  native  shrub  and  Cibotium  sp. 
understory  with  one  or  more  of  the 
following  associated  native  species: 
Asplenium  sp.,  Broussaisia  arguta, 
Cheirodendron  trigynum,  Coprosma 
ochracea,  Cyanea  sp.,  Dicranopteris 
linearis,  Hedyotis  hillebrandii,  Pipturus 
albidus.  Pouteria  sandwicensis, 
Psychotria  sp.,  Touchardia  latifolia, 
Vaccinium  sp.,  or  Wikstroemia  sp.;  and 

(ii)  Elevations  between  603  and  1 ,508 
m  (1,978  and  4,946  ft). 

Family  Lamiaceae:  Stenogyne  bifida 

(NCN) 

Molokai  6 — Stenogyne  bifida — a, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Stenogyne  bifida  on 
Molokai.  Within  this  unit,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

'  (i)  Gulch  slopes  in  Metrosideros 
po/ynjorp/ia-dominated  montane  mesic 
to  wet  forest  with  one  or  more  of  the 
following  associated  native  species: 
Broussaisia  arguta,  Cheirodendron 
trigynum,  Cibotium  sp.,  Cyanea  sp., 
Dicranopteris  linearis,  Dodonaea 
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viscosa,  Hedyotis  hillebrandii,  Hedyotis 
sp.,  Leptecophylla  tameiameiae, 
Pipturus  albidus.  Pouteria 
sandwicensis,  Psychotria  sp.,  Vaccinium 
sp.,  or  Wikstroenua  sp.;  and 

(ii)  Elevations  between  467  and  1,300 
m  (1.532  and  4,264  ft). 

Family  Loganiaceae:  Labordia 
triflora  (kamakahala) 

Molokai  6 — Labordia  triflora — a, 
Molokai  6 — Labordia  triflora — b, 
Molokai  6 — Labordia  triflora — c,  and 
Molokai  6 — Labordia  triflora — d, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Labordia  triflora  on 
Molokai.  Within  these  units,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Mixed  mesic  Metrosideros 
polymorpha  forest,  with  one  or  more  of 
the  following  associated  native  species: 
Coprosma  sp.,  Myrsine  lessertiana, 
Nephrolepis  exaltata,  Pouteria 
stmdwicensis,  Sadleria  cyatheoides.  or 
Tetraplasandra  hawaiensis;  and 

(ii)  Elevations  between  207  and  1,097 
m  (679  and  3,598  ft). 

Family  Malvaceae:  Hibiteus 
amottianit*  ssp.  immaculatu*  (koldo 
keokeo) 

Molokai  4 — Hibiscus  amottianus  ssp. 
immaculatus — a.  Molokai  6 — Hibiscus 
amottianus  ssp.  immaculatus — b, 
Molokai  6 — Hibiscus  amottianus  ssp. 
immaculatus — c,  and  Molokai  6 — 
Hibiscus  amottianus  ssp. 
immaculatus — d.  identified  in  the  legal 
descriptions  in  paragraph  (c)  of  this 
section,  constitute  critical  habitat  for 
Hibiscus  amottianus  ssp.  immaculatus 
on  Molokai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Steep  sea  cliffs  in  mesic  fqrests 
with  one  or  more  of  the  following 
associated  native  species:  Antidesma 
platyphyllum,  Athyrium  spp.. 
Boehmeria  grandls,  Cyanea  grimesiana, 
Diospyros  sandwicensis.  Metrosideros 
polymorpha,  Piptums  spp.,  Psydrax 
odorata.  or  Urera  glabra;  and 

(ii)  Elevations  between  8  and  813  m 
(26  and  2,667  ft). 

Family  Malvaceae:  Hibiaetu 
broekenridgei  (mau  hao  hele) 

Molokai  9 — Hibiscus  brackenridgei — 
a,  identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Hibiscus 
brackenridgei  on  Molokai.  Within  this 
unit,  the  currendy  known  primary 


constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Slopes  in  lowland  dry  forest  and 
shrubland;  and 

(ii)  Elevations  between  174  to  317  m 
(571  to  1,040  ft). 

Family  Myrtaceae:  Eugenia 
koolauen»i9  (nioi) 

Molokai  6 — Eugenia  koolauensis — a, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Eugenia  koolauensis 
on  Molokai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Rocky  gulches  or  gende  slopes 
with  deep  soil  with  one  or  more  of  the 
following  associated  native  species: 
Diospyros  sandwicensis,  Erythrina 
sandwicensis,  Nesoluma  polynesicum, 
Nestegis  sandwicensis,  Nototrichium 
sandwicensis,  Reynoldsia  sandwicensis, 
or  Xylosma  hawaiiense;  and 

(ii)  Elevations  between  475  and  992  m 
(1,558  and  3.254  ft). 

Family  Plantaginaceae:  PlanttMgo 
princeps  (laukahi  kuahim) 

Molokai  6 — Plantago  princeps — a, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Plantago  princeps  on 
Molokai.  Within  this  unit,  the  currenUy 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Streambanks  in  Metrosideros 
polymorpha  lowland  mesic  forest  with 
one  or  more  of  the  following  associated 
native  species:  Coprosma  sp.,  Cyanea 
sp.,  Dodonaea  viscosa,  Dryopteris 
unidentata.  Pipturus  albidus,  or   . 
Wikstroemia  oahuensis;  and 

(ii)  Elevations  between  1,008  and 
1,213  m  (3,306  and  3,979  ft). 

Family  Poaceae:  Itehaemum  bynme 
(Hilo  ischaemum) 

Molokai  6 — Ischaemum  byrone — a 
and  Molokai  6 — Ischaemum  byrone — b, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Ischaemum  byrone  on 
Molokai.  Within  these  units,  the 
currenUy  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Coastal  dry  shrubland  or  Artemisia 
sp.  cliff  communities,  near  the  ocean, 
among  rocks  or  basalt  cliffs  or  talus 
slopes  with  one  or  more  of  the  following 
associated  native  species:  Bidens 
molokaiensis,  Fimbristylis  cymosa. 


Hedyotis  littoralis,  Lysimachia 
mauritiana,  or  Pandanus  tectorius;  and 
(ii)  Elevations  between  sea  level  and 
235  m  (0  and  771  ft). 

Family  Primulaceae:  Lynmaehia 
maxima  (NCN) 

Molokai  6 — Lysimachia  maxima — a, 
Molokai  6 — Lysimachia  maxima — b, 
and  Molokai  6-=-Lysmiac/iia  maxima — 
c,  identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Lysimachia  maxima 
on  Molokai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest  with  one  or  more  of  the  following 
associated  native  species:  Dubautia  sp., 
Hedyotis  sp.,  Ilex  anomala,  Psychotria 
sp.,  or  Vaccinium  sp.;  and 

(ii)  Elevations  between  446  and  1,329 
m  (1,463  and  4,359  ft). 

Family  Rutaceae:  Melicope 
mucronulata  (alani) 

Molokai  6 — Melicope  mucronulata — 

a,  Molokai  6 — Melicope  mucronulata — 

b,  Molokai  6 — Melicope  mucronulata — 

c,  Molokai  6 — Melicope  mucronulata — 

d,  and  Molokai  6 — Melicope 
mucronulata — e,  identified  in  the  legal 
description  in  paragraph  (c)  of  this 
section,  constitute  critical  habitat  for 
Melicope  mucronulata  on  Molokai. 
Within  these  units,  the  currenUy  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Steep,  west-  or  nortn-facing  slopes 
in  mesic  Diospyros  sandwicensis- 
Metrosideros  polymorpha  forest, 
Metrosideros  polymorpha-Dodonaea 
viscosa  shrubland,  or  Metrosideros 
polymorpha-Leptechophylla 
tameiameiae  shrubland  with  one  or 
more  of  the  foUowing  associated  native 
species:  Alyxia  oliviformis,  Alphitonia 
ponderosa,  Coprosma  foliosa,  Hedyotis 
tenrunalis,  Melicope  hawaiensis, 
Myrsine  lanaiensis,  Nestegis 
sandwicensis,  Ochrosia  compta. 
Osteomeles  anthyllidifolia,  Phyllanthus 
sp.,  Pittosporum  sp.,  Pleomele 
auwahiensis,  or  Psychotria  mariniana; 
and 

(ii)  Elevations  between  354  and  1,015 
m  (1,161  and  3,329  ft). 

Family  Rutaceae:  MeUeope  reftexa 
(alani) 

Molokai  6 — Melicope  reflexa — a 
Molokai  6 — Melicope  reflexa — b, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  soction.  Constitute 
critical  habitat  for  Melicope  reflexa  on 
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Molokai.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Wet  Metrosidems  polymorpha- 
dominated  forest  with  native  trees  such 
as  Cheirodendron  sp.,  with  one  or  more 
of  the  following  associated  native 
species:  Alyxia  oliviformis,  Antidesma 
platyphyllum,  Cheirodendron  trigynum, 
Cibotium  spp.,  Dicranopteris  linearis, 
Freycinetia  arborea,  or  Syzygium 
sandwicensis;  and 

(ii)  Elevations  between  319  and  1,508 
m  (1.046  and  4,946  ft). 

Family  Rutaceae:  Zanthoxylum 
hawaiienae  (ae) 

Molokai  6 — Zanthoxylum 
hawaiiense — a,  identifled  in  the  legal 
descriptions  in  paragraph  (c)  of  this 
section,  constitutes  critical  habitat  for 
Zanthoxylum  hawaiiense  on  Molokai. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Gulch  slopes  in  mesic  Metrosidems 
polymorpha  or  Diospyros  sandwicensis 
forest  with  one  or  more  of  the  following 
associated  native  species:  Alyxia 
oliviformis,  Dodonaea  viscosa, 
Leptecophylla  tameiameiae.  Myrsine 
lanaiensis,  Nestegis  sandwicensis, 
Osteomeles  anthyllidifolia.  Pleomele 
auwahiensis,  or  Psychotria  sp.;  and 

(ii)  Elevations  between  754  and  1,084 
m  (2.473  and  3,555  ft). 

Family  Sapindaceae:  Alectryon 
maerococcus  var.  macrococcus 
(mahoe) 

Molokai  6 — Alectryon  macrococcus — 
a,  identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Alectryon 
macrococcus  var.  macrococcus  on 
Molokai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Talus  slopes  or  gulches  within  dry 
or  mesic  lowland  forest  with  one  or 
more  of  the  following  associated  native 
species;  Dodonaea  viscosa,  Lipochaeta 
sp.,  Myrsine  sp.,  Nestegis  sandwicensis, 
Nothocestrum  sp.,  Pleomele  sp., 
Psychotria  sp.,  or  Streblus  pendulina; 
and 

(ii)  Elevations  between  616  and  1,026 
m  (2,020  and  3.365  ft). 

Family  Urticaceae:  Neraudia  sericea 

(NCN) 

Molokai  6 — Neraudia  sericea — a, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 


critical  habitat  for  Neraudia  sericea  on 
Molokai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Gulch  slopes  and  gulch  bottoms  in 
lowland  dry  to  mesic  Metrosideros 
polymorpha-Dodonaea  viscosa- 
Leptechophylla  tameiameiae  shrubland 
or  forest  with  one  or  more  of  the 
following  associated  native  species: 
Alyxia  oliviformis,  Coprosma  sp., 
Hedyotis  sp.,  or  Pleomele  auwahiensis; 
and 

(ii)  Elevations  between  701  and  1,043 
m  (2,299  and  3.421  ft). 

Family  Violaceae:  laodendrion 
pyrifolium  (wahine  noho  kula) 

Molokai  9 — Isodendrion  pyrifolium — 
a,  identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Isodendrion 
pyrifolium  on  Molokai.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Dry  shrublands  with  one  or  more 
of  the  following  associated  native 
species:  Bidens  menziesii,  Dodonaea 
viscosa,  Heteropogon  contortus,  or 
Leptecophylla  tameiameiae;  and 

(ii)  Elevations  between  173  and  322  m 
(567  and  1,056  ft). 

(2)  Ferns  and  fern  allies. 

Family  Adiantaceae:  Pteris  lidgaiei 
(NCN) 

Molokai  6 — Pteris  lidgatei — a, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Pteris  lidgatei  on 
Molokai.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Steep  streambanks  in  wet  forest, 
and 

(ii)  Elevations  between  160  and  1,251 
m  (525  and  4,103  ft). 

Family  Aspleniaceae:  Ctenitis 
tquamigera  (pauoa) 

Molokai  6 — Ctenitis  squamigera — a, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Ctenitis  squamigera 
on  Molokai.  Within  this  unit,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Mesic  forest  and  gulch  slopes  with 
one  or  more  of  the  following  associated 
native  species:  Carex  meyenii, 
Diospyros  sandwicensis,  Dryopteris 


unidentata,  Metrosideros  polymorpha, 
Nephrolepis  exaltata,  Nestegis 
sandwicensis,  Pleomele  auwahiensis, 
Pouteria  sandwicensis,  or  Xylosma 
hawaiiense;  and 

(ii)  Elevations  between  757  and  1,133 
m  (2,483  and  3,716  ft). 

Family  Aspleniaceae:  Diellia  erecta 
(asplenium-leaved  diellia) 

Molokai  6 — Diellia  erecta— a, 
identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Diellia  erecta  on 
Molokai.  Within  this  imit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Mixed  mesic  forest  and  mesic 
Diospyros  sandwicensis  forest  with  one 
or  more  of  the  following  associated 
native  species:  Alyxia  oliviformis,  Bobea 
sp.,  Coprosma  foliosa,  Dodonaea 
viscosa,  Dryopteris  unidentata, 
Dubautia  linearis  ssp.  opposita, 
Leptecophylla  tameiameiae, 
Metrosideros  polymorpha,  Myrsine  sp., 
Ochrosia  compta,  Pleomele 
auwahiensis,  Psychotria  sp.,  Sophora 
chrysophylla,  Syzygium  sandwicensis, 
or  Wikstroemia  sp.;  and 

(ii)  Elevations  between  716  and  1,046 
m  (2.348  and  3,431  ft). 

Family  Aspleniaceae:  Diplazium 
molokaierue  (NCN) 

Molokai  6 — Diplazium  molokaiense — 
a.  identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitutes 
critical  habitat  for  Diplazium 
molokaiense  on  Molokai.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Steep,  rocky,  wooded  gulch  walls 
in  wet  forests;  and 

(ii)  Elevations  between  97  and  1,349 
m  (318  and  4,425  ft). 

Family  Grammitidaceae: 
Adenophorou9  periens  (pendant  kihi 
fern) 

Molokai  6 — Adenophorus  periens — a, 
Molokai  6 — Adenophorus  periens— h, 
and  Molokai  6 — Adenophorus  periens — 
c,  identified  in  the  legal  descriptions  in 
paragraph  (c)  of  this  section,  constitute 
critical  habitat  for  Adenophorous 
periens  on  Molokai.  Within  these  units, 
the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Well-developed,  closed  canopy 
providing  deep  shade  and  high 
humidity  on  Metrosideros  polymorpha 
trunks,  in  Metrosideros  polymorpha- 
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Myrsine  lessertiana  forest  with  one  or 
more  of  the  following  associated  native 
species:  Anoectochilus  sandvicensis, 
Broussasia  arguta,  Cheirodendron 
trigynum,  Cibotium  glaucum,  Coprosma 
ochracea,  Cyanea  sp.,  Cyrtandra  sp., 
Dicranopteris  linearis,  Freycinetia 
arborea,  Hedyotis  terminalis.  Ilex 


anomala,  Labordia  hirtella, 
Leptecophylla  tameiameiae, 
Machaerina  angustifolia,  Melicope  sp., 
Psychotria  spp. ,  Stenogyne 
kamehamehae,  Syzygium  sandwicensis, 
Vaccinium  calycinum,  or'Viola 
chamissoniana  ssp.  robusta;  and 


(ii)  Elevations  between  816  and  1,508 
m  (2,676  and  4,946  ft). 

Dated:  February  27,  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  03-5239  Filed  3-17-03;  8:45  amj 
BILUNG  CODE  4310-55-(> 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Regulation  B;  Docket  No.  R-1008] 

Equal  Credit  Opportunity 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  is  publishing  a 
final  rule-  amending  Regulation  B. 
pursuant  to  the  Board's  policy  of 
periodically  reviewing  and  updating  its 
regulations.  Regulation  B  implements 
the  Equal  Credit  Opportunity  Act. 
Among  other  things,  the  final  rule 
retains  the  general  prohibition  against 
inquiring  about,  or  noting,  applicant 
characteristics  for  nonmortgage  credit 
transactions,  and  creates  an  exception 
when  such  data  are  collected  for  the 
purpose  of  conducting  a  self-test.  The 
final  rule  also  requires  creditors  to 
retain  certain  records  related  to 
prescreened  solicitations  for  25  months, 
to  enable  Federal  financial  enforcement 
agencies  to  assess  whether  or  how 
national  origin,  race,  age,  or  other 
prohibited  bases  of  discrimination 
under  the  ECOA  are  taken  into  account 
in  prescreened  solicitations.  The  official 
staff  commentary  has  also  been 
amended:  consideration  of  several 
previously  proposed  amendments  has 
been  deferred  to  allow  for  supplemental 
comment. 

DATES:  Effective  April  15.  2003; 
however,  to  allow  time  for  any 
ne^Bssary  operational  changes,  the 
mandatory  compliance  date  is  April  15, 
2U04. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel;  Kathleen  C.  Ryan  or 
David  A.  Stein,  Senior  Attorneys;  or 
Minh-Duc  T.  Le,  Attorney;  Division  of 
Consumer  and  Community.Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  users  of 
Telecommunications  Device  for  the  Deaf 
("TDD")  only,  contact  (202)  263-4869. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Equal  Credit  Opportimity  Act 
(ECOA),  15  U.S.C.  1691-1691f,  makes  it 
unlawful  for  a  creditor  to  discriminate 
against  an  applicant  in  any  aspect  of  a 
credit  transaction  on  the  l^sis  of  the 
applicant's  national  origin,  marital 
status,  religion,  sex,  color,  race,  age 
(provided  the  applicant  has  the  capacity 
to  contract),  receipt  of  public  assistance 
beneHts,  or  the  good  faith  exercise  of  a 
right  under  the  Consumer  Credit 
Protection  Act  (15  U.S.C.  1601  et  seq.). 


The  ECOA  is  implemented  by  the 
Board's  Regulation  B.  In  addition  to  a 
general  prohibition  against 
discrimination,  the  regulation  contains 
specific  rules  concerning:  the  taking  and 
evaluation  of  credit  applications,  how 
credit  history  information  is  reported  on 
accounts  used  by  spouses,  procedures 
and  notices  for  credit  denials  and  other 
adverse  action,  and  limitations  on 
requiring  signatures  of  persons  other 
than  the  applicant  on  credit  documents. 
The  regulation  also  excepts  certain 
types  of  credit  (such  as  securities  credit) 
from  some  requirements,  and  provides 
model  forms  for  optional  use  by 
creditors. 

When  enacted  in  1974,  the  ECOA 
prohibited  discrimination  on  the  basis 
of  marital  status  and  sex.  In  1976,  the 
Act  was  amended  to  designate  other 
prohibited  bases  of  discrimination, 
including  race  and  national  origin.  Over 
the  years,  several  significant 
amendments  have  been  made.  In  1989, 
the  ECOA  was  amended  by  the 
Women's  Business  Ownership  Act  of 
1988  (Pub.  L.  100-533,  102  Stat.  2692) 
to  require  that  creditors  give  business 
applicants  notice  of  the  right  to  a 
written  statement  of  reasons  for  a  credit 
denial,  and  to  impose  a  record  retention 
requirement  for  certain  business  credit 
applications.  In  1991,  the  ECOA  was 
amended  by  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
(Pub.  L.  102-242,  105  Stat.  2236)  to 
provide  applicants  with  the  right  to 
obtain  a  copy  of  any  appraisal  report 
used  in  connection  with  an  application 
for  credit  to  be  secured  by  residential 
real  property.  The  amendments  also 
established  referral  respoixsibilities  on 
the  part  of  the  Federal  financial 
supervisory  agencies  (for  referrals Jto  the 
Department  of  Justice  and  the 
Department  of  Housing  and  Urban 
Development)  for  certain  violations  of 
the  ECOA.  The  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996  (Pub.  L.  104-208,  110  Stat.  3009) 
amended  the  ECOA  to  create  a  privilege 
against  disclosure  for  information 
developed  by  creditors  as  a  result  of 
"self-tests"  they  conduct. 

II.  Review  of  Regulation  B 

Pursuant  to  requirements  of  section 
303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  section  610(c) 
of  the  Regulatory  Flexibility  Act  of 
1994,  and  section  2222  of  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996,  the  Board  began 
a  review  of  Regulation  B  in  March  1998. 
(The  Board's  previous  comprehensive 
review  of  Regulation  B  was  completed 
in  1985.)  An  Advance  Notice  of  . 


Proposed  Rulemaking  (Advance  Notice) 
was  published  to  solicit  general 
comment  on  revisions  to  the  regulation, 
and  also  identified  specific  issues  for 
comment  (63  FR  12326,  March  12. 
1998).  The  Board  received  330  comment 
letters  on  the  Advance  Notice.  Most 
commenters  addressed  only  the  issues 
identified  in  the  Advance  Notice. 

In  August  1999,  the  Board  issued  a 
proposed  rule  (64  FR  44581,  August  16, 
1999).  The  major  proposed  revisions 
included  the  following:  Removing  the 
general  prohibition  against  creditors' 
noting  or  inquiring  about  applicant 
characteristics  such  as  race,  national 
origin,  and  sex  for  nonmortgage  credit; 
requiring  creditors  to  retain  certain 
records  for  prescreened  credit 
solicitations;  and  expanding  from  12  to 
25  months  the  record  retention  period 
for  most  business  credit  applications. 

For  public  utilities,  securities,  and 
business  credit,  credit  extended  to 
governments,  and  incidental  credit  (for 
example,  credit  extended  by  a 
physician).  Regulation  B  provides 
exceptions  from  certain  of  the  notice, 
record  retention,  and  other 
requirements.  The  Board  proposed  to 
retain  the  general  categories  of 
exceptions  with  some  modifications. 
Other  proposed  revisions  to  the 
regulation  (and  to  the  official  staff 
commentary)  involved  the  definition  of 
an  "application"  (including  guidance  on 
the  distinction  between  an  inquiry 
about  credit  and  an  application  for 
credit);  the  definition  of  "creditor";  the 
term  "adverse  action";  the  credit 
evaluation  of  married  and  unmarried 
applicants;  and  what  constitutes 
evidence  of  a  joint  application  for 
credit. 

In  addition  to  comments  on  the 
proposed  revisions,  the  Board  requested 
specific  suggestions  for  other  revisions 
that  would  facilitate  compliance  with, 
or  improve,  the  regulation. 
Approximately  750  comments  were 
received  on  the  proposed  rulemaking, 
and  are  discussed  below  under  the 
relevant  sections.  Industry  commenters 
opposed  most  of  the  major  proposed 
revisions  to  the  regulation,  but  provided 
suggestions  for  additional  revisions  to 
help  facilitate  compliance  with  the 
regulation,  such  as  providing  additional 
reasons,  or  clariiying  existing  reasons, 
for  adverse  action  on  the  model  forms. 
Most  of  the  comments  addressed  the 
proposal  to  remove  the  prohibition  on 
data  notation,  expressing  views  both  for 
and  against. 

m.  Summary  of  Revisions  to  the 
Regulation 

Major  revisions  adopted  by  the  Board 
include  rules  that  adjust  the  limited 
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exceptions  for  public  utilities  credit 
(§  202.3(a));  create  an  exception  to  the 
general  prohibition  against  inquiring 
about,  or  noting,  applicant 
characteristics  for  nonmortgage  credit 
transactions  for  the  purpose  of 
conducting  a  self-test  (§  202.5(b)(1));  and 
require  record  retention  for  prescreened 
credit  solicitations  (§  202.12(b)(7)). 
Other  amendments  clarify  the 
definitions  of  "adverse  action" 
(§  202.2(c))  and  "creditor"  (§  202.2(1)); 
the  rules  for  evaluating  married  and 
unmarried  credit  applicants 
(§  202.6(b)(8));  and  certain  rules  about 
obtaining  signatures  of  nonapplicants 
(§  202.7(d)(1)). 

IV.  Section-by-Section  Analysis 

The  following  discussion  addresses 
the  regulatory  revisions  section-by- 
section.  Technical  and  non-substantive 
revisions  generally  are  not  separately 
discussed.  Revisions  to  the  official  staff 
commentary  are  addressed  in  parts  V 
and  VI. 

Section  202.1 — Authority,  scope  and 
purpose 

There  are  no  revisions  to  this  section. 
Section  202.2 — Definitions 

Sections  202.2(c)(1)  and  (2),  and 
202.2(1)  have  been  revised.  Proposed 
revisions  to  §  202.2(f)  were  not  adopted. 

2(c)  Adverse  action 
2(c)(1) 

/Adverse  action  on  a  class  of 
accounts— SecXion  202.2(c)(l)(ii) 
provides  that  adverse  action  includes  a 
creditor's  termination  of  or  unfavorable 
change  to  the  terms  of  an  account, 
unless  the  action  affects  "all  or  a 
substantial  portion  of  a  class  of  the 
creditor's  accounts."  Under  the 
proposal,  "substantial  portion"  was 
changed  to  "substantially  all"  to  clarify 
that  a  creditor's  action  must  affect  the 
overwhelming  majority  of  accounts  in  a 
designated  class  to  be  excluded  from  the 
definition  of  adverse  action.  This 
revision  emphasized  that  the  exception 
applies  only  when  the  creditor's  action 
is  not  based  on  the  individual  credit 
characteristics  of  the  affected 
accountholders.  For  example,  the 
exception  would  apply  where  a  creditor 
terminates  all  secured  credit  accounts 
because  it  no  longer  offers  that  type  of 
credit.  The  exception  would  not  apply 
if  the  creditor  terminated  only  those 
secured  credit  accounts  that  could  not 
be  moved  into  another  card  program 
after  an  evaluation  of  the  individual 
credit  characteristics  of  the 
accountholders . 

Industry  commenters  expressed 
concern  that  the  proposal  would 


significantly  narrow  the  application  of 
the  exception.  Some  of  these 
commenters  noted  that  adverse  action 
notices  would  serve  no  useful  purpose 
in  the  circumstances  outside  the 
narrower  exception.  On  the  other  hand, 
community  groups  urged  the  Board  to 
revise  the  exception  so  that  it  would 
apply  only  if  all  accounts  in  a  class  were 
adversely  affected. 

The  revision  has  been  adopted  by  the 
Board  as  proposed.  The  ECOA  and 
Regulation  B  require  creditors  to  give 
consiuners  reasons  for  an  adverse  credit 
decision.  This  notice  requirement 
enables  some  recipients  to  identify  and 
remedy  errors  in  credit  reports  and 
credit  problems  generally,  and  may  also 
help  in  the  detection  of  unlawful  credit 
discrimination.  The  exception  in 
§202.2(c)(l)(ii)  is  intended  to  address 
the  limited  circiunstance  where  an 
adverse  action  notice  will  not  likely 
serve  the  intended  informational  or 
antidiscrimination  goals.  The  Board 
expects  to  request  supplemental 
comment  on  guidance  for  defining  a 
"class  of  accounts." 

2(c)(2) 

Section  202.2(c)(2){iii)  has  been 
revised  to  conform  to  changes  in 
§202.2(c)(l)(ii). 

2(f)  Application 

The  Board  proposed  to  revise 
§  202.2(f)  to  include  in  the  definition  of 
application  a  request  for  a  preapproved 
loan  under  procedures  in  which  a 
creditor  issues  creditworthy  persons  a 
written  commitment  to  extend  credit  up 
to  a  designated  amount  that  is  valid  for 
a  designated  period  of  time,  even  if 
Subject  to  conditions.  In  the  final  rule, 
the  proposed  language  on  preapprovals 
is  not  included  in  the  regulation's 
definition  of  application,  but  is  instead 
contained  in  the  official  staff 
commentary,  which  clarifies  that  certain 
preapprovals  are  covered  by  the 
definition  of  application.  [See  comment 
2(f)-5  and  the  supplementary 
information  thereto.)  A -technical  change 
in  the  definition  (replacing 
"established"  with  "used")  has  been 
made  for  clarity. 

2(1)  Creditor 

Section  202.2(1)  has  been  adopted 
substantially  as  proposed.  The  final  rule 
changes  the  words  "regularly 
participates  in  the  decision  of  whether 
or  not  to  extend  credit"  to  "regularly 
participates  in  a  credit  decision, 
including  setting  the  terms  of  the- 
credit"  to  clarify  the  definition  of 
"creditor." 

Some  commenters  agreed  with  the 
proposed  clarification,  noting  that  it 


makes  the  rules  parallel  for  insured 
depository  institutions  and  private- 
sector  loan  intermediaries.  A  few 
commenters  disagreed  with  the 
proposal,  believing  the  scope  of  the 
definition  was  unclear.  Other 
commenters  asked  that  the  Board  clarify 
that  a  potential  assignee  that  establishes 
terms  of  general  applicability  for  credit 
extensions  that  it  may  acquire,  but  does 
not  otherwise  participate  in  setting  the 
terms  of  individual  loans,  is  not  a 
creditor  for  purposes  of  the  regulation. 
The  final  rule  clarifies  that  the 
definition  of  creditor  includes  those 
who  make  the  decision  to  deny  or 
extend  credit,  as  well  as  those  who 
negotiate  and  set  the  terms  of  the  credit 
with  the  consumer.  But  a  potential 
assignee  who  establishes  underwriting 
guidelines  for  its  purchases  but  does  not 
influence  individual  credit  decisions  is 
not  a  creditor.  (See  comment  2(1)-1). 

Section  202.3 — Limited  Exceptions  for 
Certain  Classes  of  Transactions 

The  regulation  provides  certain 
exceptions  for  public  utilities, 
securities,  incidental,  and  government 
credit.  Each  of  these  types  of  credit 
remains  subject  to  the  general 
prohibition  against  discrimination  on  a 
prohibited  basis.  The  exceptions 
generally  address  issues  such  as  record 
retention,  furnishing  credit  information, 
and  inquiries  about  marital  status  and 
spousal  information. 

Revisions  were  proposed  to  the 
exceptions  for  public  utilities, 
securities,  and  incidental  credit.  Based 
on  comments  and  further  analysis,  the 
Board  believes  that  providing  certain 
exceptions  is  still  appropriate,  and  that 
applying  the  rules  of  Regulation  B  in 
their  entirety  would  not  contribute 
substantially  to  effectuating  the 
purposes  of  the  Act,  as  discussed  below. 

3(a)  Public  Utilities  Credit 

3(a)(2)  Exceptions 

Public  utilities  credit  refers  to 
extensions  of  credit  that  involve  public 
utility  services  if  the  charges  for  the 
service,  delayed  payment,  and  any 
discount  for  prompt  payment  are  filed 
with  or  regulated  by  a  governmental 
unit,  such  as  a  public  utilities 
commission.  Public  utilities  credit  is 
ciu-rently  subject  to  all  of  the  regulatory 
requirements  except  those  relating  to 
furnishing  credit  information  to 
consumer  reporting  agencies,  collecting 
information  about  marital  status,  and 
retaining  records.  Under  the  proposed 
rule,  only  the  exception  for  record 
retention  would  have  been  retained.  The 
final  rule  has  been  modified.  As 
discussed  below,  public  utilities  credit 
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is  now  subject  to  all  of  the  regulatory 
requirements  except  those  relating  to 
record  retention  and  marital  status 
information. 

Commenters  generally  supported  the 
proposal  to  remove  the  exception 
relating  to  the  furnishing  of  credit 
information  under  §  202.10  {concerning 
accoimts  held  or  used  by  spouses).  A 
number  of  commenters  believed  that 
removing  the  exception  would  help 
spouses  build  credit  histories.  A  few 
commenters  mistakenly  thought  the 
proposal  required  public  utility 
companies  that  do  not  currently  report 
payment  history  information  to  start 
reporting  such  information.  The 
requirements  of  §  202.10  apply  only  to 
creditors  that  furnish  credit  information 
to  consumer  reporting  agencies  or  to 
other  creditors.  Such  creditors  are 
required  to  furnish  information  that 
reflects  the  participation  of  both  spouses 
if  the  applicant's  spouse  is  permitted  to 
use  or  is  contractually  liable  on  the 
account.  Because  some  creditors  now 
consider  public  utility  payments  as  a 
source  of  repayment  history  for 
underwriting  purposes,  eliminating  the 
exception  from  §  202.10  seems 
necessary  to  facilitate  the  availability  of 
this  information  to  such  other  creditors. 

Upon  further  analysis,  the  Board  has 
retained  the  marital  statitf  exception. 
Although  some  public  utilities  do  not 
currently  collect  marital  status 
information,  or  are  prohibited  by  state 
law  from  doing  so.  others  may  collect 
such  information.  Permitting  utility 
firms  to  collect  such  information  is 
-consistent  with  eliminating  the 
exception  for  furnishing  credit 
information — those  creditors  that  collect 
marital  status  information  and  report  to 
credit  bureaus  will  be  able  to  reflect  the 
participation  of  both  spouses  on  the 
account. 

The  final  rule  retains  the  exception 
for  record  retention  because  public 
utility  companies  must  keep  records 
pursuant  to  regulations  of  other 
governmental  bodies — often  for  longer 
periods  of  time  than  required  by  the 
ECOA.  Extending  this  exception  is 
appropriate  because  requiring  record 
retention  pursuant  to  Regulation  B 
would  not  contribute  substantially  to 
effectuating  the  purposes  of  the  Act. 

3(b)  Securities  Credit 

3(b)(2)  Exceptions 

Securities  credit  is  credit  subject  to 
section  7  of  the  Securities  Exchange  Act 
of  1934.  regulations  under  that  act,  and 
rules  of  the  self-regulatory 
organizations.  Brokers  and  dealers  are 
required  to  inquire  about  the  financial 
activities  of  spouses  to  comply  with  the 


rules  of  the  Sectuities  Exchange  Act  and 
the  National  Association  of  Securities 
Dealers.  For  this  reason.  Regulation  B 
excepts  securities  credit  from  several 
provisions  including,  among  others, 
rules  governing  signatiue  requirements, 
record  retention,  and  asking  about  the 
sex  of  an  applicant. 

Because  securities  credit  is  subject  to 
an  extensive  regulatory  scheme,  the 
Board  proposed  to  retain  the  limited 
exceptions  for  such  credit,  with  one 
exception — information  about  the  sex  of 
an  applicant.  The  proposal  to  eliminate 
the  exception  was  for  consistency  with 
the  Board's  proposal  under  §  202.5  to 
remove  the  general  prohibition  against 
the  collection  of  applicant 
characteristics  for  nonmortgage  credit. 
Since  the  Board  has  retained  the  general 
prohibition,  there  is  a  continued  need 
for  an  exception  regarding  the  sex  of  an 
applicant.  'Technical  revisions  have 
been  made  for  clarity  with  no 
substantive  change  intended. 

3(c)  Incidental  Credit 
3(c)(1)  Definition 

Currently,  incidental  credit  is  limited 
to  consumer  credit  that  is  not:  (1)  Made 
pursuant  to  the  terms  of  a  credit  card 
account,  (2)  subject  to  a  finance  charge 
under  Regulation  Z  (Truth  in  Lending), 
or  (3)  payable  by  agreement  in  more 
thai)  four  installments.  This  type  of 
credit  might  be  extended  by  a  local 
merchant  that  does  not  normally  extend 
credit,  for  example,  to  a  long-standing 
customer:  or  by  a  doctor  or  lawyer,  as 
an  accommodation  to  a  patient  or  a 
client. 

The  proposed  rule  would  have 
expanded  the  definition  of  incidental 
credit  to  include  incidental  business 
credit.  While  some  commenters 
supported  the  expansion,  other 
commenters  opposed  it  because  of 
concerns  about  discrimination  against 
minority-owned  businesses.  Upon 
further  analysis,  based  on  commenters' 
concerns  about  possible  discrimination, 
the  Board  has  retained  the  current 
definition  of  incidental  credit. 

3(c)(2)  Exceptions 

Incidental  credit  is  excepted  from  a 
number  of  provisions  in  the  regulation 
including  those  that  govern  requests  for 
information  about  an  applicant's  marital 
status,  an  applicant's  spouse  or  former 
spouse,  and  sources  of  an  applicant's 
income.  The  proposed  rule  would  have 
eliminated  the  exception  for  requesting 
information  about  the  sex  of  an 
applicant,  consistent  with  the  Board's 
proposal  under  §  202.5  to  remove  the 
general  prohibition  against  the 
collection  of  applicant  characteristics 


for  nonmortgage  credit.  Since  the 
general  prohibition  has  been  retained, 
this  exception  also  has  been  retained. 

3(d)  Government  Credit 

The  exceptions  for  government  credit 
apply  to  extensions  of  credit  made  to 
governments  or  governmental 
subdivisions,  agencies,  or 
instrumentalities.  The  exceptions  do  not 
apply  to  credit  extended  by  such 
entities;  for  example,  a  government 
agency  that  extends  credit  to  a 
consumer  who  applies  for  individual 
credit  may  not  require  the  signature  of 
another  person  (including  the  spouse) 
on  a  credit  instrument  if  the  applicant 
is  individually  creditworthy,  "rhe  Board 
believes  that  extending  the  exceptions 
for  government  credit  remains* 
appropriate,  as  applying  the  rules  would 
not  contribute  substantially  to 
effectuating  the  purposes  of  the  Act. 

Section  202.4 — General  Rules 

Section  202.4  has  been  revised,  as 
proposed,  to  incorporate  general  rules 
that  apply  under  the  regulation,  some  of 
which  were  previously  in  other 
sections.  Specifically.  §  202.4(a) 
contains  the  general  rule  against 
discrimination;  §  202.4(b)  (former 
§  202.5(a))  contains  the  general  rule 
against  discouraging  applications;  and 
§  202.4(c)  (former  §  202.5(e))  contains 
the  requirement  for  written  applications 
in  mortgage  transactions  covered  by 
§  202.13(a). 

Section  202.4(d)  is  new  and  generally 
requires  written  notices  and  other 
disclosures  to  be  provided  in  a  clear  and 
conspicuous  manner  and  in  a  form  an 
applicant  may  retain.  Most  of  the  other 
consumer  protection  regulations 
administered  by  the  Board  already 
contain  these  standards. 

The  clear  and  conspicuous  and  the 
retainability  standards  have  been 
revised  in  response  to  commenters' 
concerns.  Some  commenters  stated  that 
the  proposed  language  appeared  to 
suggest  that  disclosures  under  the 
sections  specified  (§§202.5,  202.5a 
(now  §  202.14),  202.9,  and  202.13(c))  are 
required  to  be  given  in  writing.  While 
certain  disclosures  under  §§  202.9  and 
202.14  are  required  to  be  in  writing, 
others  may  be  provided  orally. 
Accordingly,  the  final  rule  provides 
generally  that  if  a  disclosure  is  given  in 
writing,  it  must  be  clear  and 
conspicuous  and  in  a  form  the  applicant 
may  retain. 

Other  commenters  suggested  that  the 
retainability  requirement  should  not 
apply  to  certain  disclosures  given  on  or 
with  an  application,  such  as  those  under 
§§  202.5  and  202.13.  These  disclosures 
relate,  for  example,  to  the  option  not  to 
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list  income  from  alimony,  child  support, 
or  separate  maintenance,  and  to  the 
collection  of  information  about  an 
applicant's  national  origin,  race,  sex, 
marital  status,  and  age  for  mortgage 
credit.  These  disclosures  are  relevant 
primarily  at  the  time  of  application.  In 
addition,  since  the  application  will  be 
submitted  to  the  creditor,  the  only  way 
to  provide  the  disclosures  to  the 
applicant  in  retainable  form  would  be  to 
provide  an  extra  copy  of  the  application. 
The  final  rule  exempts  disclosures 
under  §§  202.5  and  202.13  (even  if 
provided  in  writing)  from  the 
retainability  requirement. 

In  addition,  tne  Board  issued  an 
interim  final  rule  in  April  2001 
concerning  the  electronic  delivery  of 
disclosures  under  Regulation  B.  (66  FR 
17779,  April  4,  2001.)  A  new  §  202.4(b) 
was  added  in  that  rulemaking  to  provide 
rules  on  foreign-language  disclosures. 
The  present  rulemaking  re-designates 
that  revision  as  §  202.4(e). 

Section  202.5 — Rules  Concerning 
Requests  for  Information 

Section  202.5  has  been  revised  from 
the  proposal.  The  final  rule  adopted  by 
the  Board  retains  the  general  prohibition 
against  creditors'  inquiring  about,  or 
noting,  an  applicant's  sex,  race,  color, 
religion,  or  national  origin  for 
nonmortgage  credit  products,  subject  to 
some  exceptions,  including  a  new 
exception  that  permits  collection  for  the 
purpose  of  conducting  a  self-test  that 
meets  the  requirements  of  §  202.15,  as 
discussed  below. 

Because  the  ECOA  makes  it  unlawful 
for  creditors  to  consider  any  prohibited 
bases  of  discrimination  in  a  credit 
transaction.  Regulation  B  has  generally 
prohibited  creditors  from  inquiring 
about,  or  noting,  an  applicant's  sex, 
race,  color,  religion  and  national  origin. 
This  general  prohibition  was  intended 
to  discourage  discrimination,  based  on 
the  premise  that  if  creditors  cannot 
inquire  about  or  note  applicants' 
personal  characteristics,  such  as 
national  origin  or  race,  they  are  less 
likely  unlawfully  to  consider  the 
information  in  coimection  with  a  credit 
transaction. 

For  home  mortgage  lending,  there 
were  specific  concerns  at  the  time  the 
regulation  was  adopted  in  the  1970s 
about  discrimination  based  on 
applicants'  personal  characteristics;  and 
thus  Regulation  B  requires  creditors  to 
record  ^e  applicant's  national  origin  or 
race,  marital  status,  sex,  and  age  in 
applications  for  purchasing  or 
refinancing  home  loans.  (This 
requirement  was  added  in  1977  when 
the  regulation  was  amended  to 
implement  expanded  coverage  of  the 


ECOA  to  include  national  origin,  race, 
and  other  prohibited  bases  of 
discrimination.  As  enacted  by  the 
Congress  in  1974,  the  ECOA  initially 
barred  discrimination  only  on  the  basis 
of  sex  and  marital  status.)  The  data 
collection  enables  enfewcement  agencies 
to  better  monitor  home  mortgage 
lenders'  compliance  with  the  ECOA.  In 
1989,  the  Congress  amended  the  Home 
Mortgage  Disclosure  Act  (HMD A), 
implemented  by  the  Board's  Regulation 
C,  to  impose  a  similar  data  collection 
requirement  that  applies  to  mortgage 
loans  more  broadly,  encompassing 
home  improvement  loans  in  addition  to 
purchase-money  and  refinanced  home 
loans. 

In  1995,  the  Board  proposed  to 
remove  the  prohibition  against  noting 
applicants'  personal  characteristics  for 
nonmortgage  credit  products.  The 
proposed  revision  was  published  at  the 
time  the  federal  financial  regulatory 
agencies  were  revising  regulations  that 
implement  the  Community 
Reinvestment  Act  to  respond  to 
concerns  about  whether  creditors  were 
meeting  the  needs  of  their  communities, 
particularly  for  small  business  and 
small  farm  lending.  The  majority  of 
commenters  on  the  1995  proposal 
opposed  removal  of  the  prohibition. 
After  extensive  deliberation,  the  Board 
withdrew  the  proposal  in  December 
1996,  and  stated  that,  given  the  political 
sensitivity  of  the  issues,  the  matter  was 
better  left  to  the  Congress. 

In  1998,  the  Board  again  solicited 
comment  in  its  Advance  Notice  of 
Proposed  Rulemaking  on  removal  of  the 
prohibition.  The  Board  raised  the  issue 
in  response  to  concerns  that  continued 
to  be  expressed  by  the  Department  of 
Justice  and  some  of  the  federal  financial 
regulatory  agencies.  These  agencies 
pointed  to  anecdotal  evidence  of 
discrimination  in  connection  with  small 
business  and  other  types  of  credit. 
Comments  received  in  response  to  the 
Advance  Notice  were  fairly  evenly 
divided  between  those  in  support  of, 
and  those  in  opposition  to,  lifting  the 
ban.  Most  of  those  who  favored  lifting 
the  prohibition  were  focused,  however, 
on  removing  it  for  small  business 
lending  only. 

In  its  August  1999  proposed  rule  to 
amend  Regulation  B,  the  Board 
proposed  to  remove  the  general 
prohibition  against  inquiring  about  or 
noting  information  about  an  applicant's 
race,  national  origin,  religion,  color,  or 
sex  to  allow  voluntary  collection  of  such 
data  for  nonmortgage  credit  products. 
Consideration  of  applicant 
characteristics  such  as  race  in 
evaluating  creditworthiness,  except  as 
permitted  by  law,  would  continue  to  be 


prohibited.  The  Board  recognized  that 
removing  the  prohibition  could  give 
loan  officers  access  to  information  on 
applicants'  personal  characteristics  that 
might  not  otherwise  be  available  and, 
thus,  could  provide  the  opportunity  for 
unlawful  discrimination.  Also,  the 
usefulness  of  the  data  for  fair  lending 
enforcement  would  depend  on  whether 
creditors  implemented  standards  for 
uniform  collection  of  the  data — such  as 
by  product,  for  all  applicants,  or  for  all 
borrowers.  Nevertheless,  the  Board 
believed  that  removing  the  prohibition 
for  cdl  nonmortgage  credit  might  allow 
issues  of  credit  discrimination  to  be 
better  addressed.  Because  data  notation 
by  the  creditor  would  be  on  a  voluntary 
basis,  creditors  could  target  those 
products  whew  they  might  have 
particular  concern  about  potential 
discrimination. 

The  proposed  rule  lifting  the 
prohibition  also  provided  that 
applicants  could  not  be  required  to 
provide  information  about  their  race, 
national  origin,  religion,  color,  or  sex. 
Creditors  that  chose  to  engage  in  data 
notation  would  have  been  required  to 
disclose — at  the  time  they  requested  the 
information — ^that  providing  the  data 
was  optional,  and  that  the  creditor 
wovdd  not  tEike  the  information  (or  the 
applicant's  decision  not  to  provide  it) 
into  account  in  any  aspect  of  the  credit 
transaction.  A  proposed  model  notice 
was  included. 

More  than  600  commenters  addressed 
the  issue  of  data  notation  raised  by  the 
1999  proposal.  Many  commenters — 
including  most  of  the  federal  financial 
regulatory  agencies,  the  Department  of 
justice,  the  Department  of  Housing  and 
Urban  Development,  small  businesses 
and  their  trade  associations,  consumer 
advocates,  community  organizations, 
individual  consumers,  and  a  few 
banks — favored  removing  the 
prohibition.  Enforcement  agencies  and 
others  believed  that  creditors'  ability  to 
collect  and  analyze  information  about 
the  ethnicity  and  race  of  applicants  and 
an  agency's  ability  to  review  that 
information  could  provide  a  better  fair 
lending  tool  than  prohibiting  the 
notation  of  such  information.  A 
significant  number  of  these  commenters 
favored  removing  the  prohibition  for  all 
nonmortgage  credit  products,  but  most 
of  those  who  favored  lifting  the  ban 
focused  their  comments  on  small 
business  lending. 

Most  of  the  commenters  favoring 
removal  of  the  prohibition  beUeved  that 
mandatory  collection  is  the  more 
effective  way  to  monitor  and  enforce  fair 
lending  compliance  for  small  business 
and  other  nonmortgage  loans.  Consumer 
advocate  and  community  group 
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commenters  generally  endorsed 
voluntary  data  collection,  but  often  as  a 
first  step  toward  mandatory  data 
collection  and  disclosure.  These 
commenters  also  believed  that  standards 
for  data  collection  were  needed  and 
urged  the  Board  to  develop  HMDA-like 
standards  for  data  collection  on 
nonmortgage  loans.  These  commenters 
said  that  allowing  data  notation  would 
enable  creditors  and  government 
agencies  to  monitor  for  possible 
discriminatory  practices,  and  might 
enable  creditors  to  better  target 
underserved  markets.  Some  commenters 
believed  that,  in  the  case  of  home 
mortgage  lending,  the  mandatory 
collection  and  disclosure  of  data  have 
increased  access  to  those  products  for 
low-income  and  minority  consumers. 

Most  industry  commenters  preferred 
to  retain  the  general  prohibition.  A 
number  of  them  indicated  that  they 
would  not  collect  data  if  the  prohibition 
were  removed.  These  commenters 
expressed  reservations  about  the  Board's 
lifting  the  prohibition,  including 
concerns  about  the  likely  pressure  to 
collect  data  and  the  risk  of  litigation 
based  on  unreliable  data.  Commenters 
also  expressed  concern  that  creditors 
that  obtained  data  about  ethnicity,  race, 
and  other  personal  characteristics 
would  be  placed  at  a  competitive 
disadvantage  relative  to  other  lenders 
because  some  consumers  might  find 
notation  offensive.  Some  commenters 
expressed  concern  that  a  requirement 
for  mandatory  collection  of  data  would 
soon  follow  the  lifting  of  the 
prohibition,  which  would  impose 
substantial  burdens  and  costs  on 
institutions.  Many  commenters 
criticized  the  lack  of  standards  to  ensure 
the  collection  of  accurate  and  reliable 
data.  They  expressed  concern,  for 
example,  that  the  lack  of  any  uniform 
guidance  regarding  how  to  determine 
the  minority-owned  or  women-owned 
status  of  small  businesses  would  render 
any  data  meaningless.  Some 
commenters  believed  the  current  rule 
has  been  effective  in  discouraging 
discrimination  by  denying  creditors 
access  to  information  that  would  enable 
them  to  discriminate  on  a  prohibited 
basis.  Some  commenters,  including 
individual  consumers,  asserted  that  data 
notation  intrudes  upon  consumers' 
privacy. 

Some  commenters  indicated  that  if 
the  prohibition  were  removed,  they 
would  likely  not  collect  information 
about  applicants'  personal 
characteristics  unless  collection  was 
subject  to  the  ECOA's  self-test  privilege, 
and  urged  the  Board  to  extend  the  self- 
test  privilege  to  information  about 
applicants'  personal  characteristics. 


(Under  the  statutory  amendments  of 
1996,  the  self-test  privilege  protects 
creditors  against  disclosure  of  the 
results  of  a  self-test  to  a  government 
agency  in  an  examination  or 
investigation  or  by  an  agency  or  an 
applicant  in  any  proceeding  or  lawsuit 
alleging  a  violation  of  the  ECOA  or- 
Regulation  B.)  In  the  August  1999 
proposal,  the  Board  noted  that  creditors 
choosing  to  collect  applicant 
characteristics  would  likely  do  so  on  the 
application  form  or  in  the  application 
process,  and  therefore  the  privilege 
would  not  apply  to  this  data  collection. 
Industry  commenters  challenged  this 
view  of  the  scope  of  the  self-test 
privilege. 

Some  congressional  commenters 
submitted  a  legal  analysis  which 
included  the  argument  that  the 
prohibition  against  inquiring  about 
applicants'  personal  characteristics  is 
required  by  the  ECOA  and  must  be 
enforced  by  the  Board,  and  which  stated 
that  creditors  would  continue  to  be 
barred  ft'om  collecting  information 
about  personal  characteristics  even  if 
the  Board  amended  Regulation  B  to 
remove  the  regulatory  prohibition.  They 
argued  in  their  legal  analysis  that  the 
ECOA's  enumeration  of  exceptions  to 
the  general  prohibition  against 
discrimination  on  the  basis  of  race, 
color,  sex,  national  origin,  religion,  age 
and  certain  other  characteristics  implied 
a  prohibition  on  any  other  collection  by 
creditors  of  data  regarding  these 
personal  characteristics  of  applicants. 
The  Board  disagrees  with  this  analysis; 
the  fact  that  the  ECOA  provides  that 
certain  types  of  inquiries  regarding 
personal  characteristics  are  permitted 
does  not  mean  that  other  inquiries  are 
prohibited. 

The  Board  believes  that  it  has  the 
authority  under  the  ECOA  to  permit 
data  collection.  The  Board  has  express 
authority  under  the  ECOA  to  adopt 
regulations  that  carry  out  the  purposes 
of  the  Act.  The  ECOA  does  not  contain 
an  express  prohibition  against  inquiring 
about  an  applicant's  personal 
characteristics;  it  prohibits  the  practice 
of  discriminating  on  a  prohibited  basis, 
a  prohibition  that  the  Board's 
amendment  does  not  change.  The  Board 
adopted  its  regulatory  provision 
prohibiting  collection  of  personal 
characteristics  data  in  order  to  further 
the  purpose  of  the  ECOA.  The  Board 
believes  it  is  well  within  its  authority  to 
adopt  the  self-testing  exception  to  its 
regulatory  prohibition  because  it  better 
achieves  the  purposes  of  both  the 
central  prohibition  against 
discrimination  contained  in  the  ECOA 
and  the  self-testing  provision  in  the 
ECOA. 


The  fact  that  the  ECOA  provides  that 
certain  types  of  inquiries  regarding 
personal  characteristics  are  permitted 
does  not  imply  that  other  inquiries  are 
prohibited.  The  list  of  exceptions  in  the 
ECOA  is  needed  for  another  purpose. 
The  list  allows  creditors  to  inquire 
about  characteristics  of  an  applicant  and 
to  use  that  information  in  the  credit 
decision — such  as  asking  about  marital 
status  to  determine  property  rights. 
Without  expressly  permitting  these 
inquiries,  a  creditor  could  not  use 
information  about  an  applicant's 
personal  characteristics  in  making  its 
decision  without  violating  the  ECOA's 
central  prohibition.  Removal  by  the 
Board  in  whole  or  in  part  of  the 
regulatory  prohibition  on  inquiring 
about  characteristics  of  applicants  does 
not  allow  the  creditor  to  consider  this 
information  in  violation  of  the  ECOA. 

Based  on  comments  received  and  its 
own  analysis  and  for  the  reasons  stated 
below,  the  Board  has  retained  the 
general  prohibition  on  inquiring  about, 
or  noting,  information  about 
nonmortgage  credit  applicants'  personal 
characteristics,  such  as  race  and 
national  origin;  and  has  created  an 
exception  for  collection  of  this 
information  by  a  creditor  for  the 
purpose  of  conducting  a  self-test  under 
§202.15. 

The  Board  adopted  its  regulatory 
provision  prohibiting  collection  of 
personal  characteristic  data  for 
nonmortgage  credit  in  order  to  further 
the  purposes  of  the  ECOA.  The  Board 
believes  that  the  existing  prohibition,  by 
restricting  creditors'  access  to 
information  about  applicants'  personal 
characteristics,  contributes  to  reducing 
or  avoiding  credit  discrimination. 
Lifting  the  prohibition  and  permitting 
creditors  to  collect  and  use  data  on 
applicant  characteristics  for  any 
purpose  without  limitation,  as  was 
proposed,  would  create  some  risk  of  use 
of  the  data  for  discriminatory  purposes. 
For  example,  lifting  the  prohibition 
without  constraints  could  have  resulted 
in  selective  inquiries  or  notation. 
Moreover,  without  standards,  the 
reliability  of  volimtarily  collected  data 
is  questionable. 

At  the  same  time,  creditors  desiring  to 
monitor  and  assure  compliance  with  the 
ECOA  by  collecting  information  about 
applicants'  personal  characteristics 
should  not  be  prevented  from  doing  so. 
The  Board  believes  that  creating  an 
exception  for  collecting  such 
information  as  part  of  a  self-test  would 
further  the  purposes  of  the  ECOA  by 
providing  creditors  with  an  additional 
tool  for  measuring  and  improving  their 
levels  of  compliance  with  the  ECOA  and 
Regidation  B.  Permitting  data  notation 
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as  part  of  a  self-test  would  enable 
creditors  to  develop  compliance 
programs  that  utilize  data  about 
applicant  characteristics  in  a  controlled 
and  targeted  maimer.  The  Board  has, 
therefore,  created  an  exception  to  the 
general  regulatory  prohibition  to  permit 
creditors  to  inquire  about,  and  note, 
information  about  nonmortgage  credit 
applicants'  personal  characteristics  for 
the  purpose  of  conducting  self-tests 
under  §202.15. 

The  Congress  adopted  the  self-test 
privilege  in  1996  as  part  of  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Pub. 
L.  104-208,  110  Stat.  3009).  The 
purpose  for  creating  a  self-test  privilege 
was  "to  encourage  institutions  to 
undertake  candid  and  complete  self- 
tests  for  possible  fair  lending  violations 
and  to  act  decisively  to  correct  any 
discovered  problems."  S.  Rep.  No.  104- 
185,  at  15  (Dec.  14, 1995).  Section 
202.15  of  Regulation  B,  which 
implements  the  self-test  provision, 
defines  a  self-test  as  a  program,  practice, 
or  study  designed  and  used  specifically 
to  determine  compliance  with  the  Act 
and  regulation,  that  creates  data  or 
factual  information  that  is  not  available 
and  carmot  be  derived  from  loan  or 
application  files  or  other  records  related 
to  credit  transactions.  The  privilege 
applies  only  if  the  creditor  takes 
appropriate  corrective  action  when  it 
determines  that  it  is  more  likely  than 
not  that  a  violation  has  occurred.  The 
results  of  the  self-test  cannot  be 
obtained  by  a  government  agency  in  an 
examination  or  investigation,  or  by  an 
agency  or  an  applicant  in  any 
proceeding  or  lawsuit  alleging  a 
violation  of  the  ECOA  or  Regulation  B. 

As  adopted  by  the  Board,  §  202.5  of 
the  final  rule  retains  the  general 
prohibition  on  collecting  information 
about  applicants'  personal 
characteristics  and  creates  an  exception 
to  permit  the  collection  of  personal 
characteristics  for  the  purpose  of 
conducting  a  self-test.  Section  202.5(a) 
now  contains  the  general  rules 
previously  contained  in  former 
§  202.5(b).  Section  202.5(a)(1)  has  been 
revised  to  apply  to  information  requests 
in  connection  with  a  credit  transaction 
to  reflect  more  accurately  the  scope  of 
the  regulation.  Certain  headings  in 
§  202.5(a)  have  been  revised  for  clarity. 
Former  §§  202.5(a)  and  (e)  have  been 
moved  to  §  202.4  to  facilitate 
compliance  with  the  regulation. 

New  §  202.5(b)  sets  forth  the  general 
prohibition  against  a  creditor's  inquiring 
about  the  race,  color,  religion,  national 
origin,  or  sex  of  an  applicant  or  any 
other  person  in  connection  with  a  credit 
transaction.  The  general  prohibition 


incorporates  the  rules  previously 
contained  in  the  first  sentences  of 
former  §  202.5(d)(3)  and  (5).  The  general 
prohibition  is  subject  to  the  exceptions 
found  in  subsections  (b)(1)  and  (2). 

Section  202.5(b)(1),  which  is  new, 
permits  creditors  to  inquire  about,  and 
note,  personal  characteristics  such  as 
race  or  national  origin  for  the  purpose 
of  conducting  a  self-test  under  §  202.15 
to  determine  the  creditor's  compliance 
with  the  ECOA  or  Regulation  B.  To 
qualify  for  this  exception,  the  creditor 
must  satisfy  all  the  elements  of  a  self- 
test  as  set  forth  in  §  202.15.  and  must 
provide  the  disclosures  required  by 
§  202.5(b)(1)  at  the  time  the  information 
is  requested.  (A  model  notice  is 
included  in  Appendix  C.) 

This  exception  to  the  general 
prohibition  applies  to  a  self-test  even  if 
the  creditor  should  subsequently  lose  or 
waive  the  self-test  privilege  by 
disclosing  any  privileged  information  as 
provided  in  §  202.15(d)(2)(i)  and  (ii). 
Other  laws  or  regulations,  such  as  the 
Gramm-Leach-Bliley  Act  privacy 
regulations,  may  restrict  other 
disclosure  of  such  data. 

Creditors  that  opt  to  conduct  a  self- 
test  may  rely  upon  the  principles    , 
discussed  below.  Much  of  this  guidance 
is  set  forth  in  §  202.15  and  the 
accompanying  official  staS  commentary 
and  this  preamble.  Any  additional 
guidance,  including  the  guidance 
provided  in  this  preamble,  will  be 
incorporated  into  the  official  staff 
commentary  at  a  later  date,  as 
appropriate.  A  "self-test"  is  defined  as 
any  program,  practice,  or  study  that  is 
designed  and  used  specifically  to 
determine  the  extent  or  effectiveness  of 
a  creditor's  compliance  with  the  Act  or 
Regulation  B  and  creates  new  data  or 
factual  information  that  is  not  available 
and  cannot  be  derived  from  loan  or 
application  files  or  other  records  related 
to  credit  transactions.  12  CFR 
202.15(b)(1). 

The  constraints  imposed  by  the 
regulation's  self-test  provision  will  help 
ensure  that  the  information  is  not  used 
to  discriminate  on  a  prohibited  basis 
and  is  only  collected  and  used  for  the 
purpose  of  monitoring  compliance  with 
the  ECOA  and  Regulation  B  and  for 
taking  appropriate  corrective  action. 
Any  information  about  applicant's 
personal  characteristics  collected  as  pjart 
of  a  self-test  would  have  to  be  kept 
separate  from  the  loan  or  application 
files  and  from  other  business  records 
related  to  credit  transactions,  in  order 
for  the  privilege  to  apply.  Thus, 
creditors  may  not  place  such  data  with 
non-privileged  business  records,  such  as 
the  credit  application,  loan  documents, 
or  minutes  of  loan-committee  meetings. 


See  12  CFR  Supp.  I,  202.15{b)(l)(ii)-2 
and  202.15(b)(3)(ii)-l.  In  response  to  the 
issue  raised  by  certain  commenters,  the 
Board  notes  that  the  existing  regulation 
regarding  the  self-test  privilege  does  not 
prohibit  collection  of  data  in  the 
application  process.  Although  creditors 
may  collect  the  information  during  the 
application  process,  the  information 
may  not  be  placed  with  nonprivileged 
business  records,  such  as  the  credit 
application  or  loan  documents,  and  may 
not  be  considered  in  extending  credit. 

Information  about  applicants' 
personal  characteristics  that  is  collected 
piusuant  to  this  exception  should  be 
analyzed  in  a  timely  fashion  as  part  of 
a  program,  practice,  or  study  imder  the 
self-test  provision.  Timely  analysis  of 
data  is  essential  to  ensure  that  a  self-test 
was  conducted  to  determine  compliance 
with  the  ECOA  and  Regulation  B. 
Creditors  retain  the  flexibility  to 
establish  the  time,  place,  scope,  and 
methodology  of  any  self-test.  See  12 
CFR  Supp.  I,  202.15(b)(3)(i)-l.  In 
preparing  to  conduct  a  self-test  that 
involves  the  collection  of  applicants' 
personal  characteristics,  creditors  would 
be  expected  to  develop  a  written  plan 
that  describes,  among  other  things,  the 
specific  purpose  of  the  self-test,  the 
methodology  to  be  used,  the  geographic 
area  covered  by  thatest,  the  types  of 
credit  transactions  involved,  the 
identity  of  the  entity  that  will  conduct 
the  test  and  analyze  the  data  (such  as 
the  creditor's  audit  department),  and  the 
timing  of  the  test,  including  the 
expected  start  date  and  end  date  or  the 
.  expected  duration  of  the  test.  The 
creditor  is  generally  required  to  retain 
records  regarding  a  self-test,  including 
personal-characteristics  data  and  all 
other  written  or  recorded  information 
about  the  self-test  for  25  months  after  a 
test  has  been  completed  (and  longer  in 
the  case  of  an  investigation  or 
enforcement  proceeding  or  civil  action 
of  which  the  creditor  has  received 
notice.)  See  12  CFR  202.12(b)(6). 

Currently^  creditors  may  use  "mystery 
shoppers"  or  fictitious  applicants 
("testers")  to  determine  compliance 
with  the  ECOA  at  the  pre-application 
stage.  With  the  revision  to  Uie 
regulation,  creditors  would  have  the 
flexibility  to  utilize  and  devdop  a 
variety  of  self-testing  techniques 
(internally  or  using  independent  third- 
parties)  to  ensure  ECOA  compliance  at 
various  stages  of  a  credit  transaction 
using  information  collected  about 
applicant  characteristics  combined  with 
other  information.  For  example,  a  self- 
test  using  information  about  actual 
applicants'  personal  characteristics 
might  better  determine  whether,  at  the 
application  stage,  persons  seeking  credit 
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are  being  treated  differently  from  other 
applicants  on  the  basis  of  race,  age,  sex, 
religion,  or  national  origin;  or,  for  loan 
originations,  whether  disparities  based 
on  race  or  other  prohibited  bases  of 
discrimination  may  exist  in  the  terms 
and  conditions  of  loan  agreements 
entered  into  by  similarly  situated 
applicants.  A  self-test  might  also  be 
conducted  to  test  account  review  or 
collection  procedures,  or  other  aspects 
of  the  credit  transaction  where  unlawful 
discrimination  might  occur.A  creditor 
may  not  use  the  data  collected  under  the 
new  exception  for  other  purposes,  such 
as  marketing,  unless  necessary  to  take 
corrective  action,  wittiout  losing  the 
self-test  privilege. 

The  data  about  applicant 
characteristics  collected  as  part  of  a  self- 
test  may  only  be  used  and  evaluated  by 
persons  conducting  the  self-test.  The 
data  may  not  be  used  or  evaluated  by 
persons  involved  in  a  credit  transaction, 
except  in  the  context  of  taking 
corrective  action  when  it  is  more  likely 
than  not  that  a  violation  has  occurred. 
The  data  may  not  be  used  in  a  credit 
decision.  In  collecting  information 
about  personal  characteristics  as  part  of 
a  self-test,  creditors  must  disclose  to 
applicants  that  providing  the 
information  is  optional,  that  the 
information  is  being  collected  to 
monitor  for  compliance  with  the  ECOA 
and  will  not  be  used  in  making  a  credit 
decision,  and  where  applicable,  that 
certain  information  will  be  noted  based 
on  visual  observation  or  surname. 

The  self-test  provision  requires  that 
creditors  take  appropriate  and  timely 
corrective  action  when  the  self-test 
shows  that  it  is  "more  likely  than  not" 
that  a  violation  of  the  ECOA  or 
Regulation  B  has  occurred,  even  though 
no  violation  has  been  formally 
adjudicated.  12  CFR  202.15(c)(1) 
(emphasis  added).  Creditors  should 
ensure  that  corrective  action  is  taken  on 
a  timely  basis  and  is  "reasonably  likely 
to  remedy  the  cause  and  effect  of  a 
likely  violation."  12  CFR  202.15(a)(2) 
and  202.15(c)(1).  The  commentary  to 
§  202.15(c)  suggests  various  forms  of 
corrective  action  that  may  be 
appropriate,  such  as  correcting 
institutional  policies  or  procedures  that 
may  have  contributed  to  the  likely 
violation  and  adopting  new  policies  as 
appropriate,  or  improving  audit  and 
oversight  systems  to  avoid  a  recurrence 
of  the  likely  violation.  See  12  CFR  Supp. 
I,  202.15(c)(2)-3.  The  appropriateness  of 
a  particular  form  of  corrective  action  is 
determined  on  a  case-by-case  basis  and 
the  scope  of  the  corrective  action  that  is 
required  depends  upon  the  scope  of  the 
self-test.  See  12  CFR  Supp.  I, 
202.15(c)(2)-l.  No  corrective  action  is 


required  if  a  self-test  does  not  identify 
any  likely  violation  of  the  ECOA  or 
Regulation  B.  See  12  CFR  Supp.  I. 
202.15(a)(2)-l. 

Section  202.5(b)(2)  permits  a  limited 
inquiry  that  may  indicate  the  sex  of  an 
applicant  through  an  optional 
designation  of  title  on  an  application 
form.  This  exception  is  identical  to  the 
exception  previously  contained  in 
former  §  202.5(d)(3).  No  substantive 
change  is  intended. 

Section  202.5(c)  is  substantially 
unchanged.  Section  202.5(d)(l)-(3) 
incorporates  the  provisions  previously 
contained  in  former  §  202.5(d)(1).  (d)(2), 
and  (d)(4)  without  substantive  change. 

New  §  202.5(e)  permits  creditors  to 
inquire  about  the  permanent  residency 
and  immigration  status  of  an  applicant 
or  any  other  person  in  connection  with 
a  credit  transaction.  This  rule  was 
previously  contained  in  former 
§  202.5(d)(5).  The  exception  for 
inquiries  about  the  permanent  residence 
emd  immigration  status  has  been 
conformed  to  the  general  rule  in 
§  202.5(b),  which  explicitly  covers  both 
an  applicant  and  any  other  person  in 
connection  with  a  credit  transaction, 
such  as  a  guarantor  or  co-signer. 

Section  202.5a — Rules  on  Providing 
Appraisal  Reports 

This  section  now  appears  as  §  202.14. 

Section  202.6 — Rules  Concerning 
Evaluation  of  Applications 

Sections  202.6(b)(8)  and  (9)  have  been 
adopted,  as  proposed. 

6(b)  Specific  Rules  Concerning  use  of 
Information 

6(b)(8) 

Section  202.6(b)(8)  of  the  regulation, 
adopted  as  proposed,  makes  clear  that  a 
creditor  may  not  evaluate  married  and 
unmarried  applicants  by  different 
standards.  Some  commenters  were 
concerned  that  the  rule  would  prevent 
creditors  from  considering  state 
property  laws.  The  rule  provides  that 
the  requirement  applies  except  as 
otherwise  permitted  or  required  by  law. 
Thus,  a  creditor  may  consider  the  rules 
in  §§  202.5,  202.6,  and  202.7  in 
evaluating  applications.  But  a  creditor 
that  aggregates  the  incomes  of  married 
co-applicants,  for  example,  is  required 
to  aggregate  the  incomes  of  unmarried 
co-applicants  under  this  rule. 

6(b)(9) 

Section  202.6(b)(9)  has  been  adopted 
as  proposed,  consistent  with  the  Board's 
decision  to  retain  the  general 
prohibition  in  §  202.5  (against  collecting 
applicants'  personal  characteristics) 
except  for  the  purpose  of  conducting  a 


self-test  under  §  202.15.  This  provision 
clarifies  that  data  collected  for  a  self-test 
may  not  be  used  in  any  aspect  of  a 
credit  transaction. 

Section  202.7^Rules  Concerning 
Extensions  of  Credit 

Section  202.7(d)(1)  has  been  revised. 

7(d)  Signature  of  Spouse  or  Other 
Person 

Section  202.7(d)(1)  provides  that  a 
creditor  may  not  require  the  signature  of 
a  person  other  than  the  applicant,  or 
joint  applicant,  on  any  credit  instrument 
if  the  applicant  is  individually 
creditworthy.  Over  the  years,  the  Board 
has  received  questions  about  how 
creditors  can  establish  that  applicants 
intend  to  apply  jointly.  Although  the 
issue  arises  in  consumer  credit,  it  is 
more  prevalent  in  the  context  of 
business  credit.  Some  creditors  have 
sought  to  treat  the  submission  of  a  joint 
financial  statement  or  other  evidence  of 
jointly  held  assets  as  an  application  for 
joint  credit.  The  proposed  rule  bars  a 
creditor  from  presuming  that  the 
submission  of  joint  financial 
information  constitutes  an  application 
for  joint  credit. 

Some  commenters  disagreed  with  the 
proposal,  stating  that  a  creditor  should 
always  be  able  to  deem  the  submission 
of  joint  information  as  an  application  for 
joint  credit.  Other  commenters  believed 
the  rule  should  simply  state  that  the 
mere  submission  of  joint  information 
may  not  be  used  to  establish  intent  and 
something  more  is  needed. 

Evidence  of  intent  to  apply  for  joint 
credit  requires  more  than  the 
submission  of  joint  financial 
information.  The  fact  that  a  credit 
applicant  owns  property  with  another 
and  submits  information  concerning  the 
property  and  the  joint  owner  in  order  to 
establish  creditworthiness  does  not 
mean  that  both  owners  intend  to  be 
obligated  for  the  extension  of  credit; 
other  evidence  must  expressly  reflect 
that  intent.  Section  202.7(d)(1)  has  been 
adopted  as  proposed.  Additional 
guidance  concerning  how  to  evidence 
intent  to  apply  for  joint  credit  is 
provided  in  the  official  staff 
commentary  in  comment  7(d)(l)-3. 
Also,  see  the  supplementary 
information  to  Appendix  B  concerning 
revisions  to  Model  Application  Forms 
1-4. 

Section  202.8 — Special-Purpose  Credit 
Programs 

The  proposed  revisions  to 
§  202.8(a)(3)  have  not  been  adopted. 
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8(a)  Standards  for  Programs 

Section  202.8(a)(3)  addresses  special- 
purpose  credit  programs  offered  by  for- 
profit  organizations,  or  in  which  for- 
profit  organizations  participate.  Under 
the  proposed  rule,  that  section  would 
have  been  revised  to  delete  the  phrase 
"special  social  needs."  The  meaning  of 
the  phrase  is  specifically  set  forth  in 
§  202.8(a)(3)(i)  and  (ii).  Although  few 
conunenters  addressed  the  issue,  there 
was  some  concern  that  by  removing  the 
phrase,  a  creditor  might  not  imderstand 
that  the  program  must  meet  special 
social  needs.  Upon  further  analysis, 
because  the  legislative  history  of  this 
provision  is  clear  that  special-purpose 
credit  progTcuns  offered  by  for-profit 
organizations  must  meet  special  social 
needs,  and  because  the  statute  includes 
the  phrase,  the  proposed  revision  was 
not  adopted. 

Section  202.9 — Notifications 

A  tedinical  revision  has  been  made  to 
§  202.9(a)(3)(i)(B).  The  proposed 
revision  to  §  202.9(a)t3)(ii)(A)  has  not 
been  adopted.  Section  202.9(b)(2)  has 
been  revised  as  proposed. 

9(a)  Notification  of  Action  Taken,  ECOA 
Notice,  and  Statement  of  Specific 
Reasons 

9(a)(3)  Notification  to  Business  Credit 
Applicants 

A  technical  revision  has  been  made  to 
§  202.9(a)(3)(i)(B)  to  omit  the  proposed 
language  requiring  a  creditor  to  provide 
the  disclosure  of  an  applicant's  right  to 
a  statement  of  reasons  in  a  form  the 
applicant  may  retain.  New  §  202.4(d) 
requires  that  disclosures  provided  in 
writing  be  clear  and  conspicuous  and  in 
a  form  the  applicant  may  retain.  Since 
the  disclosure  required  by 
§  202.9(a)(3)(i)(B)  must  be  in  writing,  the 
language  referring  to  retention  is  deleted 
as  unnecessary. 

The  regulation  provides  for 
exceptions  ft-om  certain  notification  and 
record  retention  requirements  for 
business  credit.  The  Board  is  required 
periodically  to  review  the  exceptions  to 
determine  whether  they  should  be 
retained.  The  ECOA  provides  that  the 
Board  may  extend  an  exception  if  the 
Board  determines,  after  making  an 
express  finding,  "that  the  application  of 
[the  Act)  or  of  any  provision  of  [the  Act] 
of  such  transaction  would  not 
contribute  substantially  to  effecting  the 
purposes  of  [the  Act]."  15  U.S.C.  1691b. 
As  discussed  below,  the  Board  expressly 
finds  that  application  of  additional 
provisions  of  the  ECOA  to  business 
credit  .would  not  contribute 
substantially  to  effectuating  the 
purposes  of  the  Act. 


In  the  proposal,  the  Board  stated  its 
belief  that  applying  the  notification 
rules  in  full,  or  changing  the  ctuxent 
threshold  of  $1  million  in  gross 
revenues  to  distinguish  between  large 
and  small  businesses  for  purposes  of 
Regulation  B,  would  not  contribute 
substantially  to  effectuating  the 
purposes  of  the  ECOA.  The  $1  million 
threshold  is  consistent  with  the 
legislative  history  of  the  Women's 
Business  Ownership  Act  of  1988  (Pub. 
L.  No.  100-533. 102  Stat.  2692),  which 
amended  the  ECOA.  That  history 
suggests  that  the  amendments  were 
intended  primarily  to  apply  to  small 
businesses.  When  the  rule  was  adopted 
in  1989,  86  percent  of  all  businesses  had 
gross  revenues  of  $1  million  or  less  a 
year;  nearly  the  same  percentage  of  all 
businesses  (85  percent)  currently  fall 
below  that  threshold.  In  addition,  a 
gross  revenue  test  is  likely  easier  for 
creditors  to  administer  than  other 
suggested  tests,  such  as  basing  the 
exceptions  on  the  sophistication  of  the 
applicant.  Commenters  did  not  oppose 
this  aspect  of  the  proposal. 

The  Board  proposed  to  revise 
§  202.9(a)(3)(ii)(A)  to  require  that 
creditors  disclose,  to  businesses  with 
gross  revenues  in  excess  of  $1  million 
in  the  preceding  fiscal  year,  the  right  to 
a  written  statement"  of  reasons  for  denial 
or  other  adverse  action.  Under  the 
regulation,  creditors  must  provide  a 
written  statement  of  reasons  for  adverse 
action  if  the  applicant  requests  the 
statement  within  60  days  of  being 
notified  of  adverse  action.  But  although 
the  regulation  requires  creditors  to 
notify  business  credit  applicants  (orally 
or  in  writing)  of  the  adverse  action,  it 
does  not  require  notification  of  the  right 
to  obtain  the  statement  of  reasons.  The 
Board  stated  in  its  proposal  that 
requiring  the  disclosure  should  not 
significantly  increase  the  compliance 
burden  for  creditors,  and  would  benefit 
'  applicants  who  may  not  be  aware  of 
their  right  to  the  written  statement  of 

reasons. 

Some  commenters  supported  or  did 
not  oppose  the  proposed'change;  some 
commenters  lu^ed  that  creditors  be 
required  to  provide  business  applicants 
with  a  written  notice  of  reasons  for 
adverse  action,  or  of  the  right  to  request 
such  reasons.  Other  commenters 
suggested  that  notification  of  the  right  to 
reasons  is  uimecessary  because 
businesses  in  this  category  are 
sophisticated  and  communication 
between  the  creditor  and  the  applicant 
is  extensive  and  ongoing. 

Based  on  the  comments  and  further 
analysis,  the  Board  believes  that 
notification  of  the  right  to  request  the 
reasons  for  adverse  action  would  not 
contribute  substantially  to  effectuating 


the  purposes  of  the  ECOA.  Accordingly, 
the  final  rule  does  not  include  the 
requirement. 

9(b)  Form  of  ECOA  Notice  and 
Statement  of  Specific  Reasons 

9(b)(2)  Statement  of  Specific  Reasons 

Section  202.9(b)(2),  adopted  as 
proposed,  clarifies  that  whether  a 
creditor's  denial  of  credit  is  based  on 
the  creditworthiness  of  the  applicant,  a 
joint  applicant,  or  guarantor,  the  reasons 
for  adverse  action  must  be  specific.  For 
example,  a  general  statement  that  "the 
guarantor  did  not  meet  the  creditor's 
standards  of  creditworthiness"  is 
insufficient. 

The  legislative  history  of  the 
requirement  to  provide  specific  reasons 
for  adverse  action  indicates  that  the 
purposes  of  the  disclosure  are  to  help 
achieve  the  anti-discrimination  goals  of 
the  ECOA  and  to  educate  and  inform 
consumers.  These  dual  purposes  are 
served  by  the  clarification  in  . 
§  202.9(b)(2).  For  example,  the 
disclosiu^  may  discourage  a  creditor 
from  discriminating  based  on  a  co- 
applicant's  or  guarantor's  race,  sex.  age, 
or  other  prohibited  basis.  Also,  the 
disclosure  may  help  educate  and  inform 
applicants,  co-applicants,  or  guarantors 
as  to  reasons  for  denial  that  are  aot 
apparent  from  looking  at  their  credit 

report. 

Many  commenters  were  concerned 
about  the  co-applicant's  or  guarantor's 
privacy  when  the  reasons  for  adverse 
action  pertaining  to  creditworthiness  are 
given  to  the  primary  applicant.  When  a 
person  agrees  to  be  a  co-applicant, 
guarantor,  or  similar  party,  however, 
there  is  (or  should  be)  a  general 
understanding  that  information  will  be 
shared.  Accordingly,  the  rule  has  been 
adopted  as  proposed. 

Section  202.10— Furnishing  of  Credit 
Information 
There  are  no  revisions  to  this  section. 

Section  202.11 — Relation  to  State  Law 
There  are  no  revisions  to  this  section. 

Section  202. 1 2^-Record  Retention 

The  proposed  revisions  to 
§  202.12(b)(lH4)  have  not  been 
adopted.  New  §  202.12(b)(7)  has  been 
adopted,  as  proposed. 

12(b)  Preservation  of  Records 

Section  703(a)(4)  of  the  ECOA 
requires  creditors  to  retain  records  or 
other  data  related  to  business  loans  as 
may  be  necessary  to  evidence 
compliance  with  the  Act.  These  records 
must  be  retained  for  no  less  than  one 
year,  unless  otherwise  excepted.  Section 
202.12(b)  requires  creditors  to  retain 
credit  applications  and  other  records  for 
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12  months  for  credit  extended  to 
businesses  with  gross  revenues  of  $1 
million  or  less.  For  businesses  with 
gross  revenues  in  excess  of  $1  million, 
a  creditor  must  retain  records  for  60 
days.  If  within  that  time  the  applicant 
requests  in  writing  the  reasons  for 
adverse  action,  or  requests  that  records 
be  retained,  the  creditor  must  retain  the 
records  for  12  months. 

The  Bocud  proposed  to  extend  the 
record  retention  period  to  25  months  for 
credit  applications  involving  businesses 
with  gross  revenues  of  $1  million  or  less 
in  response  to  concerns  expressed  by 
some  Reserve  Banks  and  enforcement 
agencies  about  the  short  duration  of  the 
record  retention  period  for  business 
credit.  (The  rule  would  remain 
unchanged  for  credit  applications 
involving  larger  businesses  or 
extensions  of  trade  credit,  credit 
incident  to  a  factoring  agreement,  or 
other  similar  types  of  business  credit.) 
The  volume  of  business  loans  on  a 
yearly  basis  for  some  financial 
institutions  is  low,  and  the  banking 
agencies  have  changed  the  frequency  of 
examinations  (from  18  to  24  months  or. 
in  some  instances,  to  36  months).  Thus, 
it  is  sometimes  difficult  for  examiners  to 
obtain  an  adequate  sample  in  order  to 
determine  whether  the  creditor  is 
complying  with  the  requirements  of 
Regulation  B.  The  Board  believed  that 
extending  the  record  retention  period 
would  better  enable  the  federal  Hnancial 
regulatory  agencies  to  monitor  and 
enforce  compliance  with  the  ECOA. 
Also,  the  Board  believed  that  previously 
expressed  concerns  about  storing 
business  credit  Hies  might  no  longer  be 
compelling  given  technological 
advances  and  the  increased  use  of 
electronic  storage. 

Community  groups  and  a  civil  rights 
organization  supported  the  proposed 
extension  of  the  record  retention  period, 
to  better  determine  patterns  of  unlawful 
discrimination  in  connection  with 
business  credit.  Some  industry 
commenters  also  supported  the 
proposed  extension:  they  believed 
compliance  would  be  easier  with 
consistent  rules  for  consumer  and  small 
business  credit.  Most  industry 
commenters  opposed  the  proposal, 
however,  stating  that  it  would  impose  a 
significant  burden  by  increasing  the 
need  for  storage  space  and  equipment 
and  for  additional  employees.  Some  of 
these  commenters  noted  that  business 
documentation  is  typically  more 
voluminous  than  documentation  for 
consumer  loans,  and  that  a  substantial 
amount  of  business  loan  documentation 
is  kept  in  paper  form.  One  commenter 
stated  that  the  burden  would  be  greater 
for  smaller  creditors  than  for  larger 


creditors;  larger  creditors  likely  benefit 
horn  the  development  of  standardized 
business  loan  products  and  credit 
scoring  models,  while  smaller  creditors 
may  rely  more  heavily  on  judgmental 
evaluation  and  paper  documentation. 
Some  commenters  believed  that  records 
for  the  12-month  period  preceding  an 
examination  are  sufficient  to  establish 
lending  patterns  within  a  financial 
institution. 

The  final  rule  retains  the  current 
record  retention  period  of  12  months. 
Although  an  expanded  retention  period 
could  assist  the  enforcement  agencies  in 
monitoring  and  enforcing  compliance 
with  the  Act,  the  Board  believes  that  the 
benefits  of  expanding  the  record 
retention  requirement  are  outweighed 
by  the  compliance  burdens.  For 
example,  the  use  of  electronic  record 
storage  for  many  business  credit  records 
is  not  as  prevalent  as  the  Board  believed 
when  it  issued  the  proposal. 

12(b)(7)  Prescreened  Solicitations 

Section  202.12(b)(7)  is  new  and  has 
been  adopted  to  require  record  retention 
for  certain  information  used  in 
prescreened  credit  solicitations  so  that 
enforcement  agencies  can  review  and 
analyze  creditors'  possible  use  of 
prohibited  bases  in  connection  with 
such  solicitations.  The  ECOA  prohibits 
discrimination  by  a  creditor  against  an 
applicant — a  person  who  has  requested 
or  received  credit — on  a  prohibited  basis 
regarding  any  aspect  of  a  credit 
transaction.  A  credit  transaction  is 
defined  by  Regulation  B  as  covering 
every  aspect  of  an  applicant's  dealings 
with  a  creditor,  beginning  with  requests 
for  information.  Thus,  the  coverage  of 
the  ECOA  encompasses  a  person  who 
has,  at  a  minimum,  sought  credit.  But 
because  a  person  could  be  discouraged 
from  seeking  credit  or  credit 
information,  the  regulation  expressly 
prohibits  a  creditor  from  engaging  in 
any  practice  (including  its 
advertisements)  that  would  discourage  a 
reasonable  person,  on  a  prohibited 
basis,  from  appl^ng  for  credit. 

In  some  circumstances,  consumers  do 
not  have  to  initiate  a  request  for  credit, 
but  rather  respond  to  a  solicitation  from 
the  creditor.  Creditors  use  a  number  of 
techniques  to  identify  potential 
customers.  For  instance,  creditors  will 
often  specify  criteria  to  consumer 
reporting  agencies,  which  then  draw  on 
information  from  credit  files  to  compile 
lists  of  persons  who  meet  those  criteria. 
This  marketing  technique — involving 
prescreened  solicitations — is  typically 
carried  out  through  mailed  solicitations 
as  well  as  by  telemarketing.  In  the 
marketing  of  some  credit  products 
through  prescreened  solicitations. 


creditors  often  offer  discounted 
introductory  rates,  attractive  credit 
terms,  and  enhancements  (such  as 
purchase  discounts,  in  the  case  of  credit 
cards)  that  may  not  be  available  through 
other  application  channels. 

Prescreened  credit  solicitations, 
particularly  for  credit  cards,  are  not 
new.  With  advances  in  technology  that 
facilitate  the  building  of  databases, 
however,  the  use  of  prescreened 
solicitations  has  become  more 
commonplace  and  more  sophisticated. 
Prescreened  solicitations  can  be  used  to 
target  consumers  most  likely  to  use  a 
particular  credit  product,  or  to  target 
segments  of  the  population  that  are  most 
likely  to  respond  to  the  offer  of  credit. 
Conversely,  prescreened  solicitations 
can  be  used  to  exclude  some  consumers 
from  receiving  offers  of  credit.  They  can 
potentially  be  used  to  target  consumers 
in  low-income  neighborhoods  (which 
are  often  predominantly  minority)  for 
less  favorable  credit  products  or  credit 
terms  on  the  supposition  that  these 
consumers  are  less  creditworthy.  The 
Board  has  become  aware  (through  the 
compliance  examination  function  of  the 
Board  and  other  federal  financial 
regulatory  agencies)  of  instances  in 
which  creditors,  primarily  in  the  credit 
card  industry,  have  used  age  to  identify 
potential  recipients  of  preapproved 
credit. 

Over  the  years,  there  has  been 
concern  that  Regulation  B  generally 
does  not  apply  to  marketing  through 
'  prescreened  solicitations.  When  the 
regulation  was  originally  implemented 
in  1975,  the  definition  of  "credit 
transaction"  included  "solicitation  of 
prospective  applicants  by  advertising  or 
other  means."  Thus,  the  prohibition 
against  discrimination  based  on  marital 
status  and  sex  applied  to  solicitations.  ° 
In  December  1976 — when  Regulation  B 
was  revised  to  prohibit  discrimination 
based  on  national  origin,  race,  and  other 
specified  bases — the  definition  of  credit 
transaction  omitted  any  reference  to 
solicitations.  In  the  final  rule,  the 
regulation  instead  prohibited  creditors 
from  discouraging  persons  on  a 
prohibited  basis  from  applying  for 
credit. 

Under  the  proposed  rule,  the  Board 
would  require  that  creditors  retain  their 
existing  records  for  those  prescreened 
solicitations  defined  as  "firm  offers  of 
credit"  under  the  Fair  Credit  Reporting 
Act  (FCRA).  Creditors  would  retain 
information  about  the  criteria  used  to 
select  potential  customers,  the  text  of 
any  solicitation,  complaints  that  might 
.  be  received  about  the  solicitation,  and 
the  portion  of  the  marketing  plan  related 
to  the  solicitation. 
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The  Board  received  about  100 
comment  letters  on  this  proposal. 
Commenters  generally  acknowrledged 
that  prospective  applicants  and 
advertisements  are  covered  by  the 
regulation's  rule  against  discouraging 
prospective  applicants  on  a  prohibited 
basis.  But  some  of  them  questioned  the 
Board's  legal  authority  to  require  record 
retention  for  prescreened  solicitations 
given  that  the  ECOA  and  the 
regulation's  protections  generally  apply 
only  to  persons  who  have  requested 
credit. 

The  Board  has  clear  authority  to 
require  the  retention  of  information 
regarding  prescreened  solicitation 
practices.  In  enacting  the  ECOA,  the 
Congress  found  that  there  is  a  need  to 
ensure  that  creditors  exercise  their 
responsibility  to  make  credit  available 
with  fairness  and  impartiality  and 
without  discrimination  on  a  prohibited 
basis.  Thus,  creditors  must  make  credit 
available  equally  to  all  creditworthy 
customers  regardless  of  race,  national 
origin,  sex,  or  other  prohibited  bases  of 
credit  discrimination.  In  this  regard. 
Regulation  B  prohibits  a  creditor  from 
making'any  statement,  in  advertising  or 
otherwise,  that  would  discourage  on  a 
prohibited  basis  a  reasonable  person 
from  making  or  pursuing  an  application 
for  credit. 

The  ECOA  authorizes  the  Board  to 
prescribe  regulations  to  carry  out  the 
purposes  of  the  Act  including,  in 
particular,  regulations  that  "in  the 
judgment  of  the  Board  are  necessary  or 
proper  to  effectuate  the  purposes  of  this 
title,  to  prevent  circumvention  or 
evasion  thereof,  or  to  facilitate  or 
substantiate  compliance  therewith."  15 
U.S.C.  1691b(a)(l).  This  provides  the 
Board  authority  to  require  creditofs  to 
retain  records  that  the  Board  believes 
are  necessary  to  assure  that  creditors  are 
not  circumventing  or  evading  the 
requirements  of  the  ECOA  and 
Regulation  B. 

Prescreened  solicitations  are  an 
increasingly  important  mechanism  for 
making  certain  types  of  credit  available 
to  consumers,  and  can  be  an  effective 
way  of  enhancing  a  creditor's 
compliance  with  the  ECOA.  On  the 
other  hand,  prescreened  solicitations 
also  could  provide  a  means  for  creditors 
to  circumvent  or  evade  the  ECOA  and 
defeat  its  purposes  by  excluding 
prospective  applicants  on  a  prohibited 
basis.  The  Board  believes  that,  in  order 
to  help  monitor  solicitation  practices 
and  prevent  evasion  or  circumvention  of 
the  ECOA,  creditors  should  be  required 
to  retain  records  related  to  prescreened 
solicitations,  so  that  enforcement 
agencies  can  review  and  emalyze 
creditor  practices  in  generating  offers  of 


credit.  The  Board  believes  that  imposing 
this  recordkeeping  requirement  is 
within  its  authority  and  is  consistent 
with  the  Act's  purpose". 

Some  commenters  criticized  the 
proposed  requirements  as  burdensome. 
In  particular,  they  expressed  concern 
about  the  retention  of  correspondence 
relating  to  complaints  and  the  retention 
of  "components  of  marketing  plans 
related  to  solicitations."  They  did  not, 
however,  quantify  in  cost  or  time  the 
additional  burdens  associated  with  the 
requirements. 

Conunenters  focused  on  how 
correspondence  about  complaints  is 
kept  and  organized,  rather  than 
suggesting  that  creditors  do  not  retain 
such  correspondence.  They  said  that 
complaint  correspondence  may  not  be 
stored  and  tracked  by  solicitation  in 
existing  complaint  tracking  systems, 
and  may  not  be  retained  in  a  central 
location  within  a  financial  institution. 
Also,  commenters  noted  that  marketing 
plans  may  vary  significantly  from 
creditor  to  creditor;  some  plans  may  not 
have  a  specific  "component"  devoted  to 
prescreened  solicitations. 

Consumer  representatives  and  others 
supporting  the  proposed  record 
retention  believed  that  the  benefit  of  the 
requirement  substantially  outweighs 
any  compliance  burden.  They  believed 
that  creditors  already  retain  most,  if  not 
all,  of  the  documents  required  by  the 
proposal  for  business  or  other  reasons, 
such  as  to  monitor  the  effectiveness  of 
their  marketing  approach.  Many  of  these 
conunenters  believed  that  Regulation  B 
should  cover  creditors'  pre-application 
marketing  practices  more  generally, 
beyond  credit  advertisements  and 
beyond  the  record  retention 
requirements  that  were  proposed. 

Based  on  comments  and  its  own 
further  analysis,  the  Board  is  adopting 
the  proposal  requiring  creditors  to  retain 
records  related  to  the  text  of  thd 
solicitation,  the  criteria  used  to  select 
potential  customers  for  prescreened 
solicitations,  and  correspondence 
related  to  consumer  complaints.  The 
Board  believes  that  record  retention  will 
provide  useful  information  without 
imposing  excessive  burden  for 
determining  at  some  future  date 
whether  additional  steps  might  be 
warranted  for  coverage  of  prescreened 
solicitations  by  Regulation  B. 

Nothing  in  tne  final  rule  requires 
creditors  to  establish  a  separate  database 
or  set  of  files  for  correspondence 
relating  to  complaints  about 
prescreened  solicitations.  Creditors  will 
not  be  required  to  match  consumer 
complaints  with  specific  solicitation 
programs.  Creditors  have  the  flexibility 
to  retain  correspondence  in  any  manner 


that  would  make  it  reasonably 
accessible  and  understandable  to 
examiners. 

The  Board  has  made  one  modification 
to  reduce  compliance  burden.  Upon 
further  analysis,  the  Board  believes  that 
the  proposed  requirement  to  identify 
and  retain  the  component  of  the 
marketing  plan  to  which  the  solicitation 
relates  may  be  overly  burdensome.  And 
since  prescreened  solicitations  may  be 
one  aspect  of  a  creditor's  overall 
marketing  program,  reviewing  a  single 
component  may  not  provide  the  proper 
context.  Therefore,  the  Board  is  not 
adopting  the  proposed  requirement 
related  to  creditors'  marketing  plans. 

The  Board  believes  that  these  steps 
will  enable  the  Board  to  monitor 
solicitation  practices,  based  on 
information  that  creditors  currently 
maintain,  in  a  systematic  way. 
Generally,  for  business  and  other 
reasons,  creditors  retain  much  of  the 
required  information.  For  example, 
under  the  Fair  Credit  Reporting  Act 
(FCRA),  persons  that  use  information  in 
consumer  reports  to  select  consumers  to 
receive  offers  of  credit  are  required  to 
maintain  the  criteria  used  to  select  the 
consumers  for  three  years  after  the  date 
the  offer  is  made  to  the  consumer.  The 
Board's  rule  requires  a  25-month 
retention  period. 

There  will  be  some  incremental 
burden  associated  with  retaining 
information  in  a  form  necessary  to  -i 

demonstrate  compliance.  The  Board 
believes,  however,  that  the  costs  of 
retaining  these  records  for  purposes  of 
examination  under  Regulation  B  will 
not  likely  be  substantial;  and 
commenters  did  not  provide  evidence  to 
the  contrary. 

Section  202.13 — Information  for 
Monitoring  Puqjoses 

Technical  revisions  have  been  made 
to  this  section  to  conform  to  a  directive 
issued  in  1997  by  the  U.S.  Office  of 
Management  and  Budget.  For  ethnicity, 
the  standards  provide  for  requesting 
data  on  whether  (or  not)  individuals  are 
Hispanic  or  Latino.  The  standards 
prescribe  five  racial  designations: 
American  Indian  or  Alaska  Native; 
Asian;  Black  or  African  American; 
Native  Hawaiian  or  Other  Pacific 
Islander;  and  White.  The  standards 
eliminate  the  option  of  designating 
"Other,"  which  Regulation  B  currently 
allows.  The  standards  also  require  that 
respondents  be  offered  the  option  of 
selecting  more  than  one  racial 
designation.  62  FR  58782,  58786 
(October  30,  1997). 

The  Appendix  B  model  application 
form  for  use  in  complying  with  §  202.13 
is  issued  by  Fannie  Mae  and  Freddie 
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Mac,  which  are  in  the  process  of  making 
revisions  to  their  forms.  Creditors  may 
continue  to  use  the  current  model  form 
until  the  Board  publishes  a  revised  form 
that  reflects  the  new  ethnicity  and  racial 
designations. 

Section  202.14 — Rules  on  Providing 
Appraisal  Reports 

The  rules  previously  contained  in 
§202.14,  Enforcement,  Penalties,  and 
Liabilities,  have  been  moved  to  §202.17. 
Section  202.14  now  contains  the  rules 
from  former  §  202.5a.  There  are  no 
revisions  to  this  section. 

Section  202.15 — Incentives  for  Self- 
testing  and  Self-correction 

Technical  revisions  have  been  made 
to  §  202.15(d)(1). 

Section  202. 1 6 — Requirements  for 
Electronic  Communication 

Section  202.16  now  contains  the  rules 
from  former  §  202.17.  Section  202.16 
contains  an  interim  final  rule  published 
in  April  2001,  incorporating  the 
requirements  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (the  E-Sign  Act)  into 
Regulation  B  for  disclosures  provided 
by  electronic  communication  (66  FR 
17779,  April  4,  2001).  The  interim  final 
rule  is  republished  for  convenience;  the 
Board  lifted  the  mandatory  compliance 
date  for  the  interim  final  rule  in  August 
2001  (66  FR  41439.  August  8,  2001). 
Any  substantive  revisions  to  the  interim 
final  rule  for  §  202.16 — as  well  as  for 
other  electronic  disclosures  under 
Regulations  E,  M,  Z,  and  DD — will  be 
made  at  a  future  date. 

Section  202. 1 7 — Enforcement,  Penalties, 
and  Liabilities 

Section  202.17  now  contains  the  rules 
from  former  §  202.14.  Technical 
revisions  have  been  made  to  §  202.17(a) 
and  (b).  Proposed  revisions  to 
§  202.17(c)  have  not  been  adopted. 

17(c)  Failure  of  Compliance 

The  Board  proposed  to  delete  the 
third  sentence  of  §  202.17(c)  to  conform 
with  the  proposal  to  remove  the  general 
prohibition  against  data  notation. 
Consistent  with  the  Board's  decision  to 
retain  the  general  prohibition  in  §  202.5 
against  noting  applicants'  personal 
characteristics  in  nonmortgage  credit 
transactions,  except  for  the  purpose  of 
conducting  a  self-test,  the  proposed 
revision  has  not  been  adopted.  Section 
202.17(c)  is  retained  in  its  current  form. 


Appendix  A  to  Part  202— Federal 
Enforcement  Agencies 

Appendix  A  has  been  revised  to 
reflect  changes  in  the  names  and 
addresses  of  some  agencies. 

Appendix  B  to  Part  202— Model 
Application  Forms 

Technical  revisions  have  been  made 
to  the  introductory  paragraphs.  As 
proposed,  the  "Residential  Loan 
Application"  has  been  replaced  with  an 
updated  "Uniform  Residential  Loan 
Application"  (Freddie  Mac  65/Fannie 
Mae  1003).  Also,  the  first  four  model 
forms  have  been  revised  to  clarify  the 
guidance  in  the  official  staff 
commentary  in  comment  7(d)(l)-3 
concerning  how  to  evidence  applicants' 
intent  to  apply  for  joint  credit. 

Appendix  C — Sample  Notification 
Forms 

Appendix  C  has  been  revised  in  the 
final  rule,  consistent  with  the  Board's 
decision  to  retain  the  general 
prohibition  in  §  202.5  against  notation 
of  applicants'  personal  characteristics 
for  nonmortgage  credit  except  for  the 
purpose  of  conducting  a  self-test.  New 
model  form  C-10  is  added  to  provide 
the  disclosure  requirements  for  creditors 
that  request  applicants'  race,  ethnicity, 
and  other  such  characteristics  for 
conducting  a  self-test  under  §  202.15. 

A  number  of  commenters  suggested 
revisions  to  the  sample  forms,  such  as 
using  consistent  language  for  all 
references  to  the  Fair  Credit  Reporting 
Act,  and  adding  or  rearranging  adverse 
action  reasons.  Some  of  these 
suggestions  are  adopted,  with  no 
substantive  change  intended. 

Appendix  D — Issuance  of  Staff 
Interpretations 

There  are  no  revisions  to  this  section. 

V.  Summary  of  Revisions  to  the 
Commentary 

Major  revisions  to  the  commentary    ' 
include  clarifying  that  the  definition  of 
application  includes  certain 
preapproval  requests  (§  202.2(f)): 
providing  an  exception  from  the 
requirement  to  provide  a  notice  of 
incompleteness  for  preapprovals  that 
constitute  applications  (§  202.9(c)(1)): 
and  clarifying  the  record  retention 
requirements  for  prescreened 
solicitations  (§  202.12(b)(7)).  The 
commentary  also  clarifies  when  an 
inquiry  about  credit  becomes  an 
application  for  credit  (§§  202.2(f)  and 
202.9). 

VI.  Section-by-Section  Analysis 

The  following  discussion  addresses 
the  commentary  revisions  section-by- 


section.  Technical  and  non-substantive 
revisions  generally  are  not  separately 
discussed.  Proposed  amendments  to 
several  provisions  of  the  staff 
conunentary  relating  to  the  definition  of 
"adverse  action"  are  not  being  adopted 
at  this  time  in  order  to  allow  the  Board 
to  solicit  supplemental  comment. 

Section  202.1 — Authority,  Scope  and 
Purpose 

There  are  no  revisions  to  this  section. 
Section  202.2 — Definitions 

Revisions  have  been  made  to 
comments  in  §  202.2(f)  concerning  the 
definition  of  application:  and  §  202.2(1) 
concerning  the  definition  of  creditor.  A 
technical  revision  has  been  made  to  a 
comment  in  §  202. 2(z). 

2(c)  Adverse  Action 

Proposed  comments  2(c)(l){i)-2: 
2(c)(l)(ii)-ir2(cK2)(i)-l:  2(  c)(2)(ii)-3: 
and  a  revision  to  2(c)(2)(ii)-2  are  not 
being  adopted  at  this  time.  These 
interpretations  will  be  reviewed  and 
reissued  for  additional  public  comment. 

2(f)  Application 

A  technical  change  (replacing 
"established"  with  "used")  has  been 
made  to  comment  2(f)-2  to  conform  the 
comment  to  the  technical  change  in  the 
definition  of  application  in  §  202.2(f)  of 
the  regulation. 

Comments  2(f)-3  and  -5  have  been 
adopted  as  proposed  with  some 
modifications.  Comment  2(f)-3  clarifies 
that  prequalification  requests  are  subject 
to  the  same  test  applicable  to  inquiries. 
In  addition,  the  term  "applicant"  has 
been  changed  to  "consumer."  Using 
"applicant"  presumes  that  an 
application  exists,  while  the  point  of  the 
comment  is  that,  in  the  case  of  an 
inquiry  or  prequalification  request,  an 
application  may  or  may  not  exist 
depending  upon  the  circumstances. 
Also,  cross-references  have  been  added 
in  comment  2(f)T-3,  referencing 
comment  9-5,  which  provides  a  more 
detailed  discussion  of  when  a 
prequalification  request  becomes  an 
application,  and  new  comment  2(f)-5, 
which  clarifies  when  a  request  for  a 
preapproval  constitutes  an  application. 

The  treatment  of  inquiries  and 
prequalification  requests,  on  the  one 
hand,  and  certain  preapproval  requests, 
on  the  other,  now  differs  for  purposes  of 
determining  whether  an  application 
exists.  Comment  2(0-5  clarifies  this 
difference.  As  discussed  in  the 
supplementary  information  to  §  202.2(f) 
of  the  regulation,  the  Board  proposed  to 
include  within  the  definition  of 
application  a  request  for  a  preapproved 
loan  under  procedures  in  which  a 
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creditor  issues  creditworthy  persons  a 
written  conunitment  to  extend  credit  up 
to  a  designated  amoimt  that  is  valid  for 
a  designated  period  of  time,  even  if 
subject  to  conditions.  The  Board  further 
stated  that  a  "preapproval"  without 
procediues  involving  a  written 
commitment  would  be  treated  as  a 
prequalification. 

Some  commenters  supported  the 
proposed  re\^ision,  noting  that 
preapprovals  should  be  considered 
applications  since  creditors  require 
applicants  to  complete  applications 
before  issuing  written  commitments  to 
lend.  Other  commenters  opposed  the 
proposal,  arguing  that  it  would  have  a 
chilling  effect  on  lenders  offering 
preapproval  programs,  and  would 
discourage  potential  applicants;  that  the 
utility  of  covering  preapprovals  as 
applications  is  questionable  since  they 
generally  contain  contingencies  and  are 
subject  to  verification;  and  that  many 
applicants  requestingpreapprovals 
never  retvun  to  the  creditor  to  pursue 
the  request,  suggesting  that  notices 
required  by  §  202.9  would  not  be  useful. 

The  Board  believes  that  preapproval 
requests  are  applications,  because  they 
involve  requests  for  extensions  of  credit 
made  in  accordance  with  creditors' 
procedvues.  The  fact  that  a  preapproval 
request  is  not  a  completed  application  is 
not  relevant,  because  Regulation  B 
generally  applies  even  to  applications 
that  are  incomplete.  (But  see  comment 
9(c)(l)-l).  In  addition,  Regulation  C 
(Home  Mortgage  Disclosure)  as  revised 
(67  FR  7222,  February  15,  2002) 
includes  preapproval  requests  as 
applications  for  purposes  of  that 
regulation.  In  general,  the  Board 
believes  that  the  coverage  of 
applications  under  Regulations  B  and  C 
should  be  consistent,  to  the  extent 
possible.  Accordingly,  conunent  2(f)-5 
clarifies  that  certain  preapproval 
requests  constitute  applications  for 
purposes  of  Regulation  B.  The  text  of 
the  final  comment  has  been  revised 
slightly  to  more  closely  parallel  the 
Regulation  C  amendment  relating  to 
preapprovals. 

Commenters  raised  an  issue 
concerning  the  treatment  of  an  inquiry 
in  regard  to  a  creditor's  preapproval 
program.  For  example,  if  a  creditor  has 
a  preapproval  program  involving 
written  commitments  and  other  features 
discussed  in  comment  2(f)-5,  a  request 
for  preapproval  under  the  program 
constitutes  an  application.  If,  however, 
a  consumer  merely  inquires  about  the 
program^  but  does  not  initiate  a 
preapproval  request  under  it, 
commenters  questioned  whether  the 
creditor  must  treat  the  inquiry  as  an 
application.  The  Board  believes  that 


whether  the  inquiry  in  this  case  is  an 
application  should  be  determined  under 
the  criteria  set  forth  in  comments  2(f)- 
3  and  9-5. 

Finally,  some  commenters  asked 
whether  a  preapproval  that  constitutes 
an  application  includes  preapproved 
credit  solicitations.  Prescreened 
solicitations  are  not  applications  for 
purposes  of  Regulation  B.  (See 
§  202.12(b)(7)). 

2(1)  Creditor 

Comment  2(l)-2  has  been  revised  to 
clarify  the  type  of  creditors  subject  only 
to  the  general  prohibitions  against 
discrimination  and  discoiuagement  in 
§§  202.4(a)  and  (b),  respectively. 

Some  industry  commenters  expressed 
concern  that  the  clarification  would 
include  in  the  definition  of  creditor 
persons  without  discretion  to  decide 
whether  credit  will  be  extended.  The 
Board  recognizes  that  in  the  credit 
application  process  persons  may  play  a 
variety  of  roles,  from  accepting 
applications  through  extending  or 
denying  credit.  Comment  2(l)-2  is 
intended  to  clarify  that  where  the  only 
role  a  person  plays  is  accepting  and 
referring  applications  for  credit,  or 
selecting  creditors  to  whom  applications 
will  be  made,  the  person  meets  the 
definition  of  creditor,  but  only  for 
piuposes  of  the  prohibitions  against 
discrimination  and  discouragement.  For 
example,  an  automobile  dealer  may 
merely  accept  and  refer  applications  for 
credit,  or  it  may  accept  applications, 
perform  imderwriting,  and  make  a 
decision  whether  to  extend  credit. 
Where  the  automobile  dealer  only 
accepts  applications  for  credit  and  refers 
those  applications  to  another  creditor 
.who  makes  the  credit  decision — for 
example,  where  the  dealer  does  not 
participate  in  setting  the  terms  of  the 
credit  or  making  the  credit  decision — 
the  dealer  is  subject  only  to  §§  202.4(a) 
and  (b)  for  ptuposes  of  compliance  with 
Regulation  B. 

2(z)  Prohibited  Basis 

A  technical  revision  has  been  made  to 
comment  2(z)-l  for  clarity.  Conunent 
2(z)-3  has  been  amended  to  reflect  the 
change  in  the  name  of  the  Aid  to 
Families  with  Dependent  Children 
program. 

Section  202.3 — Limited  Exceptions  for 
Certain  Classes  of  Transactions 

A  technical  revision  has  been  made  to 
comment  3-1. 

Section  202.4 — General  Rule  Prohibiting 
Discrimination 

Section  202.4  has  been  substantially 
revised,  as  proposed.  Former  comment   , 


4(a)-l  has  been  divided  into  comments 
4(a)-l  and  -2.  Additional  examples  of 
disparate  treatment  have  been  included 
in  comment  4(a)-2.  Comments  4(b)-l 
and  -2  are  former  comments  5(a)-l  and 
-2,  respectively,  with  minor  revisions. 
References  to  "potential"  applicants  in 
former  comment  5(a)-l,  which  is  now 
comment  4(b)-l,  have  been  changed  to 
"prospective"  applicants  with  no 
substantive  change  intended.  Comments 
4(c)-l,  -2,  and  -3  are  former  comments 
5(e)-l,  -2,  and  -3,  respectively.  New 
conunent  4(d)-l  clarifies  the  "clear  and 
conspicuous"  requirement. 

Section  202.5 — Rules  Concerning    ' 
Taking  of  Applications 

Section  202.5  has  been  substantially 
revised.  Conunents  5(a)-l  and  -2  have 
been  moved  to  comments  4(b)-l  and  -2, 
respectively,  consistent  with  changes  to 
the  regulation.  Comment  5(b)^l  has 
been  re-designated  as  comment  5(a)(1)- 
1.  Comments  5(b)(2)-l,  -2,  and  -3  have 
been  re-designated  as  comments  5(a)(2)- 
1,-2,  and  -3,  respectively,  consistent 
with  the  restructuring  of  the  regulation 
and  the  Board's  decision  to  retain  the 
general  prohibition  against  inquiring 
about,  or  noting,  applicants'  personal 
characteristics  for  nonmortgage  credit, 
with  some  exceptions.  Comments 
5(d)(l)-l  and  5(d)(2)-l,  -2.  and  -3  have 
not  been  revised.  Comments  5(e)-l,  -2, 
and  -3  have  been  moved  to  comments 
4(c)-l.  -2,  and  -3,  respectively, 
consistent  with  changes  to  the 
regulation. 

Section  202.5a— -Rules  on  Providing 
Appraisal  Reports 

Former  §  202.5a  is  now  §  202.14. 

Section  202.6 — Rules  Concerning 
Evaluation  of  Applications 

Comments  to  §§  202.6(a),  202.6(b)(1), 
(2),  (5)  and  (8)  have  been  revised. 

6(a)  General  Rule  Concerning  use  of 
Information 

Ckjmment  6(a>-l  has  been  revised  to 
reflect  the  exception  for  collecting 
applicant  characteristics  for  purposes  of 
a  self-test. 

6(b)  Specific  Rules  Concerning  use  of 
Information 

6(b)(1) 

As  proposed,  former  conunent 
6(b){l)-l  has  been  divided  and  certain 
portions  have  been  moved  to 
§  202.6(b)(8)  of  the  regulation  and  other 
portions  have  been  moved  to 
§  202.6(b)(8)  of  the  conunentary  for 
clarity.  Conunent  6(b)(l)-2  has  been  re- 
designated £is  6(b)(l)-l. 
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6(b)(2) 

Technical  revisions  have  been  made 
to  comments  6(b)(2}-2  and  -3,  with  no 
substantive  change  intended.  A 
technical  amendment  to  comment 
6(b)(2)-6  reflects  the  change  in  the  name 
of  the  Aid  to  Families  with  Dependent 
Children  program. 

6(b)(5) 

Comments  6(b)(5)-l,  -3.  and  -4  have 
been  revised  for  clarity,  with  no 
substantive  change  intended. 

6(b)(8) 

New  comment  6(b)(8)-l  incorporates 
a  portion  of  former  comment  6(b)(l>-l 
and  clarifies  that  a  creditor  may 
consider  the  marital  status  of  an 
applicant  or  joint  applicant  to  ascertain 
its  rights  and  remedies  under  state  law 
for  the  particular  extension  of  credit. 

Section  202.7 — Rules  Concerning 
Extensions  of  Credit 

Revisions  have  been  made  in 
comments  to  §  202.7(d)(1). 

7(d)(1) 

Comment  7(d)(l)-l,  adopted 
substantially  as  proposed,  clarifies  that 
when  an  applicant  is  individually 
creditworthy,  a  creditor  may  not  require 
the  signature  of  any  person  besides  the 
applicant  on  a  credit  instrument.  A 
cross-reference  has  been  added  to  note 
the  special  rule  under  comment  7(d)(6)- 
1  for  guarantors  of  closely  held 
corporations. 

Comment  7(d)(l)-3  provides  guidance 
on  how  to  evidence  applicants'  intent  to 
apply  for  joint  credit.  The  proposed  rule 
clarifled  that  creditors  must  document 
in  some  manner  a  person's  intent  to 
become  jointly  liable  for  a  credit 
obligation,  and  provided  examples. 
Some  commenters  expressed  concern 
that  the  Board  is  requiring  written 
applications  for  business  credit.  Other 
commenters  believed  that  the  best 
method  to  evidence  intent  is  to  require 
written  applications.  A  few  commenters 
asked  that  the  Board  afford  creditors  the 
flexibility  to  determine  how  to  evidence 
intent  for  joint  credit. 

Written  applications  for  business 
credit  are  not  required,  nor  has  the 
Board  proposed  to  require  such 
applications.  While  creditors  are 
required  to  have  documentation 
evidencing  intent  to  apply  for  joint 
credit,  creditors  have  the  flexibility  to 
determine  the  methods  used  to  establish 
intent.  The  comment  has  been  adopted 
substantially  as  proposed,  with 
revisions  for  clarity.  First,  the  comment 
clarifles  that  evidence  of  intent  must  be 
provided  at  the  time  of  application. 
Accordingly,  a  creditor  could  not  use 


the  fact  that  two  parties  signed  the  note, 
for  example,  as  evidence  of  intent  to  be 
jointly  liable  at  the  time  of  application. 
Second,  the  examples  in  the  proposed 
rule  have  been  revised  to  provide 
greater  clarity.  Consistent  with 
providing  greater  clarity  in  the 
examples,  some  of  the  model  forms  in 
Appendix  B  have  been  modified  slightly 
to  reflect  this  guidance. 

Section  202.8 — Special  Purpose  Credit 
Programs 

Minor  revisions  have  been  made  in 
comments  to  §  202.8(a).  Proposed 
revisions  to  comments  in  §  202.8(c)  and 
(d)  have  not  been  adopted. 

8(a)  Standards  for  Programs 

Comment  8(a)-5  adds  an  example  of 
how  creditors  designing  a  special 
purpose  credit  program  may  determine 
need,  and  has  been  adopted  as 
proposed. 

8(c)  Special  Rule  Concerning  Requests 
and  Use  of  Information 

Proposed  revisions  to  comment  8(c)- 
1  have  not  been  adopted,  reflecting  the 
Board's  decision  to  retain  the  general 
prohibition  under  §  202.5  against  the 
collection  of  applicant  characteristic 
information,  except  for  the  purpose  of 
conducting  a  self-test.  Technical 
revisions  have  been  made  for  clarity. 

8(d)  Special  Rule  in  the  Case  of 
Financial  Need 

Proposed  revisions  to  comment  8(d)- 
1  have  not  been  adopted,  reflecting  the 
Board's  decision  to  retain  the  general 
prohibition  under  §  202.5  against  the 
collection  of  applicant  characteristic 
information,  except  for  the  purpose  of 
conducting  a  self-test.  Technical 
revisions  have  been  made  for  clarity. 

Section  202.9 — Notifications 

Revisions  have  been  made  in 
comments  to  §§  202.9,  202.g(b)(2), 
202.9(c),  and  202.9(g).  In  comment  9-5 
concerning  prequaliflcations,  the 
discussion  of  preapprovals  has  been 
removed  as  proposed,  and  certain 
preapproval  requests  are  now  treated 
differently  from  prequalification 
requests,  as  clarified  in  comments  2(f)- 
3  and  2(f)-5.  Also,  in  response  to  public 
comments,  language  has  been  added  to 
clarify  that  a  creditor  may  tell 
consumers  not  only  the  maximum 
amount  they  may  borrow  under  various 
loan  programs,  but  also  the  rates  and 
other  terms  available,  without  turning 
prequalification  requests  into 
applications  for  credit. 

Some  commenters  suggested  adding 
language  to  clarify  that  the  specific 
information  that  a  creditor  may  evaluate 


about  a  consumer  in  a  prequalification 
includes  credit  information.  The  Board 
believes  that  the  language  in  the 
comment  as  revised  is  sufficiently  broad 
to  cover  credit  information.  Creditors 
should  bear  in  mind,  however,  that 
imless  an  application  for  credit  has  been 
made  by  the  consumer,  or  the  creditor 
has  written  instructions  from  the 
consumer  to  obtain  a  credit  report,  a 
permissible  purpose  for  obtaining  a 
credit  report  on  the  consumer  may  not 
exist  under  the  Fair  Credit  Reporting 
Act. 

9(b)  Form  of  ECOA  Notice  and 
Statement  of  Specific  Reasons 

9(b)(2) 

Comment  9(b)(2)-7  has  been  adopted 
as  proposed  with  minor  revisions  for 
clarity.  The  proposed  comment  clarified 
that  in  a  combined  credit  scoring  and 
judgmental  system  where  an  applicant 
is  neither  approved  nor  denied  based  on 
the  first  component  of  the  system  but  is 
denied  based  on  the  second  component, 
the  adverse  action  reasons  must  come 
from  both  components  of  the  system. 
Several  commenters  found  the  comment 
confusing.  These  commenters  believed 
that  the  proposed  language  of  the 
comment  contradicts  the  general  rule  of 
the  comment  that  the  reasons  for  denial 
must  come  from  the  component  of  the 
system  the  applicant  failed.  The 
comment,  however,  is  intended  to 
address  several  distinct  situations. 

The  comment  applies  when 
applications  are  automatically  denied 
based  on  the  first  componant,  for 
example  the  credit  scoring  component, 
and  are  not  forwarded  to  the  judgmental 
component.  In  those  cases,  the  adverse 
action  reasons  must  come  solely  from 
the  credit  scoring  component.  "The 
conunent  also  applies  when 
applications  pass  the  credit  scoring 
system,  are  automatically  forwarded  to 
the  judgmental  component,  and  are 
denied  based  on  the  judgmental 
component.  In  those  cases,  the  adverse 
action  reasons  must  come  solely  from 
the  judgmental  component.  These 
examples  are  consistent  with  the  rule 
that  the  reasons  for  denial  must  come 
from  the  component  the  applicant 
failed. 

The  amendments  to  the  comment 
apply  when  a  creditor  utilizes  a 
scorecard  with  "gray  bands,"  meaning 
that  the  applicant's  score  does  not  pass 
or  fail  the  credit  scoring  component  but 
falls  within  a  range  where  referral  to  an 
analyst  for  judgmental  review  is 
required.  If  credit  is  denied,  the  adverse 
action  reasons  must  come  from  both  the 
credit  scoring  component  and  the 
judgmental  component  of  the  system. 
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Providing  one  or  more  adverse  action 
reasons  from  the  credit  scoring   - 
component  will  help  educate  consumers 
about  why  their  credit  score  did  not 
pass  the  credit  scoring  component.  In  all 
situations  addressed  by  the  comment,  a 
combination  of  more  than  four  principal 
adverse  action  reasons  is  not  likely  to  be 
helpful  to  applicants. 

9(c)  Incomplete  Applications 

9(c)(1)  Notice  Alternatives 

As  discussed  in  the  supplementary 
information  to  §  202.2(f)  of  the 
regulation  and  conunentary,  the 
definition  of  application  includes 
certain  preapproval  requests.  Some 
conunenters  expressed  concern  that  in 
many  cases  applicants  make 
preapproval  requests  and  then  fail  to 
follow  through  on  the  request.  Under 
§  202.9(c),  within  30  diays  of  receiving 
an  application  that  is  incomplete 
regarding  matters  that  the  applicant  can 
complete,  the  creditor  must  notify  the 
applicant  of  action  taken  or  of  the 
incompleteness.  According  to  some 
conunenters,  where  a  preapproval 
request  remains  incomplete,  sending  the 
applicant  a  notice  of  incompleteness 
does  not  appear  useful. 

The  Board  believes  that  in  the  case  of 
a  traditional  application,  the  applicant 
is  interested  in  pursuing  a  loan,  but  may 
be  unaware  that  the  application  remains 
incomplete  in  some  respect;  in  this 
situation,  a  notice  of  incompleteness 
can  serve  an  important  function.  This 
seems  less  likely  in  the  case  of  a 
preapproval  request,  which  is  often  a 
less  complicated  and  more  expeditious 
process.  Therefore,  conunent  9(c)(l)-l 
has  been  added  to  include  an  exception 
from  the  requirement  to  provide  a  notice 
of  incompleteness  for  preapprovals  that 
meet  the  definition  of  "application"  as 
clarified  in  conunent  2(f)-5.  This 
exception  parallels  the  amendment  to 
Regulation  C  (Home  Mortgage 
Disclosure),  which  treats  preapproval 
requests  as  applications,  but  does  not 
require  reporting  of  preapproval 
requests  that  remain  incomplete.  [See  67 
FR  7222,  February  15,  2002.) 

9(g)  Applications  Submitted  Through  a 
Third  Party 

The  proposed  revisions  to  comment 
9(g)-l  clarified  that  the  requirements  of 
§  202.9(a)(2)  apply  to  applications 
submitted  through  a  third  party.  The 
requirement  to  include  the  address  of 
each  creditor  gives  the  applicant  the 
information  necessary  to  request  a 
statement  of  specific  reasons  for  the 
adverse  action  or  an  explanation  of  the 
reasons.  Accordingly,  comment  9(g)-l 
has  been  adopted  as  proposed. 


Section  202.10 — Furnishing  of  Credit 
Information 

There  are  no  revisions  to  this  section. 
Section  202.11 — Relation  to  State  Law 

There  are  no  revisions  to  this  section. 
Section  202.12 — Record  Retention 

As  proposed,  comments  in  §  202.12(b) 
have  been  added  to  reflect  changes  to 
the  regulation  concerning  retention  of 
certain  records  related  to  prescreened 
solicitations. 

12(b)(7)  Prescreened  Solicitations 

The  Board  proposed  to  add  three  new 
conunents  to  new  §  202.12(b)(7)  to 
clarify  the  record  retention  requirements 
for  prescreened  solicitations.  With  one 
exception,  the  comments  have  been 
adopted  as  proposed,  with  technical 
revisions  for  clarity.  Proposed  comment 
12(b)(7)-3  would  have  clarified  the 
regulatory  requirement  to  retain  the 
portion  of  the  marketing  plan  to  which 
the  solicitation  relates.  Since  the  final 
rule  eliminates  the  marketing  plan 
requirement,  the  proposed  comment  has 
not  been  adopted.  Comment  12(b)(7)-3 
now  clarifies  the  requirement  to  retain 
records  of  correspondence  relating  to 
complaints  (whether  formal  or  informal) 
about  prescreened  solicitations.  [See 
detailed  discussion  in  the 
supplementary  information  to 
§  202.12(b)(7)  of  the  regulation.) 

Section  202.13 — Information  for 
Monitoring  Purposes 

The  proposed  revision  to  a  comment 
in  §  202.13(a)  has  not  been  adopted.  A 
technical  revision  has  been  made  for 
clarity.  Comments  in  §  202.13(b)  have 
been  revised. 

13(a)  Information  To  Be  Requested 

Comment  13(a)-7  has  been  retained, 
consistent  with  the  Board's  decision  to 
retain  the  general  prohibition  against 
the  notation  of  applicant  characteristics 
for  nonmortgage  credit  transactions, 
subject  to  certain  exceptions.  The 
citation  in  the  comment  has  been 
revised  to  conform  with  the 
reorganization  of  the  regulation. 

13(b)  Obtaining  of  Information 

Consistent  with  a  revision  to 
§  202.13(a)  of  the  regulation,  comment 
13(b)-l  has  been  revised  to  clarify  the 
guidance  issued  in  1997  by  the  Office  of 
Management  and  Budget. 

Comment  13(b)-3  has  been  revised  to 
make  the  treatment  of  applications 
received  by  telephone  consistent  with 
Appendix  A,  paragraph  V.D.  2.,  and 
Appendix  B,  paragraph  I.B.4.  of 
Regulation  C  (Home  Mortgage 
Disclosure)  for  the  piupose  of  collecting 


monitoring  information.  Comment 
13(b)-4  combines  existing  comments 
13(b)-4  and  -5,  and  has  been  revised  to 
make  the  treatment  of  applications 
received  electronically  consistent  with 
comment  203.4(a)(7)-5  of  Regulation  C. 

Comment  13(b)-7  has  been  retained 
and  re-designated  as  comment  13(b)-6, 
consistent  with  the  Board's  decision  to 
retain  the  general  prohibition  against 
the  notation  of  applicant  characteristics 
for  nonmortgage  credit  transactions, 
except  for  the  purpose  of  conducting  a 
self-test. 

Section  202.14 — Rules  on  Providing 
Appraisal  Reports 

Section  202.14  is  former  §  202.5a. 
There  are  no  revisions  to  comments  in 
this  section. 

Section  202.15 — Incentives  for  Self- 
testing  and  Self-correction 

The  proposed  addition  of  a  comment 
to  §  202.15(b)(3)  has  not  been  adopted. 

15(b)(3) 

As  discussed  earlier,  the  Board  is 
retaining  the  general  prohibition  against 
inquiring  about,  or  noting,  information 
about  an  applicant's  personal 
characteristics,  such  as  race  or  national 
origin,  except  for  the  purpose  of 
'conducting  a  self-test  under  §  202.15. 
Accordingly,  proposed  comment 
15(b)(3)(ii)-2 — which  would  have 
clarified  that  the  collection  of 
information  about  an  applicant's 
characteristics  does  not  qualify  for  the 
self-test  privilege — has  not  been 
adopted.  For  a  discussion  of  the 
exception  for  self-testing,  see 
§  202.5(b)(1)  and  the  supplementary 
information  to  that  section. 

Section  202.16 — Requirements  for 
Electronic  Communication 

Section  202.16  is  former  §  202.17.  The 
conunents  in  §  202.16  have  been 
republished  for  convenience.  Consistent 
with  the  Board's  decision  to  lift  the 
mandatory  compliance  date  for  the 
interim  final  rule  in  §  202.16  (66  FR 
41439,  August  8.  2001),  the  conunents 
in  this  section  are  not  currently  in  effect 
on  a  mandatory  basis  and  will  be 
separately  finalized.  Accordingly,  there 
are  no  revisions  to  conunents  in  this 
section. 

Section  202.17— Enforcement.  Penalties, 
and  Liabilities 

Section  202.17  is  former  §  202.14. 
There  are  no  revisions  to  comments  in 
this  section. 
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Appendix  B  to  Part  202— Model 
Application  Forms 

Comment  1  to  Appendix  B  has  been 
revised  to  delete  a  reference  to  U.S. 
Office  of  Management  and  Budget 
classifications.  Other  proposed  changes 
to  comment  1  have  not  been  adopted, 
reflecting  the  Board's  decision  to  retain 
the  general  prohibition  against  the 


collection  of  applicant  characteristics 
for  nonmortgage  credit.  Consistent  with 
that  decision,  comment  2  has  been 
retained. 

Appendix  C — Sample  Notification 
Forms 

There  are  no  revisions  to  the  comment 
in  Appendix  C. 

Table  1  .—Section  202.2— Definitions 


Vn.  Reorganization  of  the  Regulation 

Provisions  of  the  regulation  and 
commentary  are  re-designated  as 
indicated  in  the  tables  below.  While  the 
tables  present  a  substantially  complete 
sununary  of  the  reorganization,  they 
should  not  be  used  as  a  substitute  for  a 
detailed  comparison  of  the  revised 
regulation  with  the  old  regulation. 


Current 


Revised 


Comment  2(f)-5 


Comment  2(f)-6. 


Table  2.— Section  202.3— Limited  Exceptions  for  Certain  Classes  of  Transactions 


Current 


New 


Regulation  202. 3<a)(2)(il) 

Regulation  202  3(a)(2)(iii)  

Regulation  202  3<b)(2)(i) ;. 

Regulation  202.3(b)(2)(ii)  

Regulation  202.3(b)(2)(iii)  - 

Regulation  202.3(c)(2)(i) , : 

Regulation  202.3<c)(2)(ii)  :..... 

Regulation  202.3(c)(2)(iii) 

Regulation  202.3(cH2)(iv)  -. : ^. 


Deleted. 

Regulation 

Regulation 

Regulation 

Regulation 

Regulation 

Regulation 

Regulation 

Regulation 


202.3(a)(2)(ii). 

202.3(b)(2)(ii). 

202.3(b)(2)(iii). 

202.3(b)(2)(i). 

202.3(c)(2)(ii). 

202.3(c)(2)(iii). 

202.3(c)(2)(iv). 

202.3(c)(2)(l). 


Table  3.— Section  202.4 — General  Rules 

Current 

Revised 

Comment  202.4-1  

Comnrtent  4(a)-1,  -2. 

Reaulation  202  4(b)                                   - 

Regulation  202.4(e). 

Table  4.— Section  202.5— Rules  Concerning  Requests  for  Information 


Current 

Regulation  202.5(a)  

Comment  202.5(a>-1  

Comment  202.5(a)-2 

Comment  202. 5(b)-1 

Regulation  202.5(b)(1) .-. 

Regulation  202.5(b)(2)  

Comment  202.5(b)(2)-1   

Comment  202  5(b)(2)-2  .-. 

Comment  202  5(b)(2)-3  

Regulation  202.5(b)(3) 

Regulation  202.5(d)(3) 

Regulation  202.5(d)(4)  ; .'. 

Regulation  202.5(d)(5)  .; 

Regulation  202.5(e)  

Comment  202  5(e)--1  .-. r 

Comment  202. 5(e)-2 :. 

Comment  202.5(e)-3 '. 


Revised 


Regulation  202.4(b). 
Comment  202.4(b>-1. 
Comment  202.4(b)-2. 
Comment  202.5(a)(1)-1. 
Regulation  202.5(a)(1). 
Regulation  202.5(a)(2). 
Comment  202.5(a)(2)-1. 
Comment  202.5(a)(2)-2. 
Comment  202.5(a)(2)-3. 
Regulation  202.5(a)(3). 
Regulation  202.5(b).  (b)(2). 
Regulation  202.5(d)(3). 
Regulation  202.5(b),  (e). 
Regulation  202.4(c). 
Comment  202.4(c)--1. 
Comment  202.4(c)-2. 
Comment  202.4(c)-3. 


Table  5.— Section  202.5a— Rules  on  Providing  Appraisal  Reports 


Current 

Regulation  202  5a(a)  

Comment  202.5a(a)--1  

Comment  202  5a(a)-2 : 

Comment  202  5a(a)(2)(i)-1  

Comment  202.5a(a)(2)(ii>-1  

Regulation  202.5a(b)  

Regulation  202.5a(c)  

Comment  202.5a(c>-1 


Revised 


Regulation  202.14(a). 
Comment  202.14(a)-1. 
Comment  202.14(a>-2. 
Comment  202.14(a)(2)(i)-1. 
ComnDent  202.14(a)(2)(ii)-1. 
Regulation  202.14(b). 
Regulation  202.14(c). 
Comment  202. 14(c>-1. 
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Table  5.— Section  202.5a— Rules  on  Providing  Appraisal  Reports— Continued 


Current 


Comment  202.5a(c)-2 


Revised 


Comment  202.14(c)-2. 


Table  6.— Section  202.6— Rules  Concerning  Evaluation  of  Applications 


Current 


Comment  202.6(b)(1)-1 
Comment  202.6(b)(1)-2 


Revised 


Regulation  202.6(b)(8),  Comment 

202.6(b)(8)-1. 
Comment  202.6(b)(1)-1. 


Table  7.— Section  202.7— Rules  Concerning  Extensions  of  Credit 


Current 


Comment  7(d)(1)-1 


Revised 


Comment  7(d)(1)-2. 


Table  8.— Section  202.13— Information  for  Monitoring  Purposes 


Current 


Regulation  202.13(a)  

Regulation  202.13(a)(1)  .... 
Regulation  202.13(a)(2)  .... 
Regulation  202.13(a)(3)  .... 
Regulation  202.13(a)(4)  .... 
Comment  202.13(b)-4,  -5 

Comment  202.1 3(b)-6 

Comment  202. 13(b)-7 


Revised 


Regulation  202.13(a)(1),  (a)(2). 
Regulation  202.13(a)(1)(i). 
Regulation  202.13(a)(1)(ii). 
Regulation  202.13(a)(1)(iii). 
Regulation  202.13(a)(1)(iv). 
Comment  202.13(b)-4, 
Comment  202.1 3(b)-5. 
Comment  202. 13(b)-6. 


Table  9.— Section  202.14— Enforcement,  Penalties  and  Liabilities 


Current 


Regulation  202.14(a) 

Regulation  202.14(b)  ,• 

Regulation  202.14(c)  '. 

Comment  202.1 4(c)-1  

Comment  202.1 4(c)-2  


Revised 


Regulation  202.17(a). 
Regulation  202.17(b). 
Regulation  202  17(c). 
Comment  202 . 1 7(c)-1 . 
Comment  202.1 7(c)-2 


Table  10.— Section  202.17— Requirements  for  Electronic  Communications 


Current 


Regulation  202.17(a)  

Regulation  202.17(b)  

Comment  202. 17(b)-1  .... 
Comment  202.1 7(b)-2  .... 
Comment  202. 17(b)-3  .... 
Comment  202.17(b)-4  .... 
Comment  202.17(b)-5  .... 

Regulation  202.17(c)  

Regulation  202.17(d)  

Comment  202.1 7(d)(1)-1 
Comment  202. 17(d)(2)-1 
Comment  202. 17(d)(2)-2 

Regulation  202.17(e)  

Comment  202.17(e)-1  .... 

Regulation  202.17(f)  

Comment  202.1 7(f)-1  


Revised 


Regulation  202  16(a). 
Regulation  202  16(b). 
Comment  202. 16(b)-1. 
Comment  202  16(b)-2 
Comment  202.16(b)-3. 
Comment  202.16(b)-4. 
Comment  202.16(b)-5. 
Regulation  202  16(c). 
Regulation  202  16(d). 
Comment  202.16(d)(1)-1. 
Comment  202. 16(d)(2)-1. 
Comment  202  16(d)(2)-2. 
Regulation  202.16(e). 
Comnr>ent  202.16(e)-1. 
Regulation  202.16(f) 
Comment  202. 16(f>-1. 


Vm.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  tPRA)  (44  U.S.C. 
350fe;  5  CFR  1320,  Appendix  A.l),  the 


Board  reviewed  the  final  rule  under  the 
authority  delegated  to  the  Board  by  the 
U.S.  Office  of  Management  and  Budget. 
The  Federal  Reserve  may  not  conduct  or 


sponsor,  and  an  organization  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
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control  number  for  this  final  rule  is 
7100-0201. 

The  information  collection  that  is 
revised  by  this  rulemaking  is  found  in 
12  CFR  part  202.  This  information 
collection  is  mandatory  to  evidence 
compliance  with  the  requirements  of  15 
U.S.C.  1691b(a)(l)  and  Public  Law  104- 
208.  §  2302(a).  and  also  to  ensure  that 
credit  is  made  available  to  all 
creditworthy  customers  without 
discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  sex, 
marital  status,  age  (provided  the 
applicant  has  the  capacity  to  contract), 
receipt  of  public  assistance  income,  or 
the  fact  that  the  applicant  has  in  good 
faith  exercised  any  right  under  the 
Consumer  Credit  Protection  Act  (15 
U.S.C.  1600  et  seq.). 

Regulation  B  applies  to  all  types  of 
creditors,  not  just  state  member  banks 
(SMBs).  However,  under  the  Paperwork 
Reduction  Act,  the  Federal  Reserve 
accounts  for  the  burden  of  the 
paperwork  associated  with  the 
regulation  only  for  entities  that  are 
supervised  by  the  Federal  Reserve. 
Appendix  A  of  Regulation  B  defines 
these  creditors  as  SMBs,  branches  and 
agencies  of  foreign  banks  (other  than 
Federal  branches.  Federal  agencies,  and 
insured  state  branches  of  foreign  banks), 
commercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and 
organizations  operating  under  section 
25  or  25A  of  the  Federal  Reserve  Act. 
Other  Federal  agencies  account  for  the 
paperwork  burden  for  the  institutions 
they  supervise.  Creditors  are  required  to 
retain  records  for  12  to  25  months  as 
evidence  of  compliance. 

The  estimated  annual  burden  for 
entities  supervised  by  the  Federal 
Reserve  is  approximately  175,700  hours 
for  the  1,312  creditors  that  are 
"respondents"  for  purposes  of  the 
Paperwork  Reduction  Act.  In 
conjunction  with  the  proposed  revisions 
to  Regulation  B,  the  Board  sought 
comment  on  the  burden  estimate  for  the 
proposed  changes.  Approximately  750 
comments  were  received  on  the 
proposed  rulemaking.  Commenters 
generally  opposed  most  of  the  major 
proposed  revisions  to  the  regulation,  but 
provided  suggestions  for  additional 
revisions  to  help  facilitate  compliance 
with  the  regulation.  Creditors 
commented  that  the  burden  estimate  in 
the  proposed  rulemaking  was  too  low; 
however,  none  quantified  or  provided 
evidence  of  acceptable  higher  estimates. 

The  increase  in  the  estimated  annual 
burden,  from  previously  published 
burden  estimates,  is  due  to  the  new 
disclosure  requirement  associated  with 
§  202.5(b)(1).  Section  202.5(b)(1) 
requires  creditors  that  collect  applicant 


characteristics  for  purposes  of 
conducting  a  self-test  to  disclose  to 
credit  applicants  that  providing  the 
information  is  optional,  that  the  creditor 
will  not  take  the  information  into 
account  in  any  aspect  of  the  credit 
transaction,  and,  if  applicable,  that  the 
information  will  be  noted  by  visual 
observation  or  surname  if  the  applicant 
chooses  not  to  provide  it.  To  help  ease 
burden,  a  model  notice  is  provided  in 
Appendix  C  to  Regulation  B. 

The  exact  burden  of  the  disclosure 
requirement  is  difficult  to  quantify 
because  it  is  unclear  how  many 
creditors  will  choose  to  conduct  self- 
tests,  but  that  burden  is  expected  to  be 
minimal  given  that  a  model  form  is 
provided.  The  estimated  annual  burden 
for  the  new  disclosure  is  approximately 
10.000  hours.  The  estimated  annual 
burden  represents  about  3.5  percent  of 
total  Federal  Reserve  System  burden. 

For  purposes  of  the  PRA,  no 
paperwork  burden  is  associated  with  the 
recordkeeping  requirement  for 
information  about  prescreened 
solicitations  (§  202.12(b)(7)).  The  final 
rule  generally  requires  creditors  to 
retain  information  they  already  retain 
for  business  purposes.  Thus,  there  will 
likely  be  some  incremental  compliance 
burden  but  no  additional  paperwork 
burden;  and  commenters  did  not 
provide  any  comments  to  the  contrary. 

Because  the  records  would  be 
maintained  at  state  member  banks  and 
the  notices  are  not  provided  to  the 
Federal  Reserve,  no  issue  of 
confidentiality  normally  arises. 
However,  the  information  may  be 
protected  from  disclosure  under 
exemptions  (b)(4),  (6),  and  (8)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
522(b)). 

The  Board  has  a  continuing  interest  in 
the  public's  opinions  of  the  Federal 
Reserve's  collections  of  information.  At 
any  time,  comments  regarding  the 
burden  estimate,  or  any  other  aspect  of 
this  information  collection,  including 
suggestions  for  reducing  the  burden,  ■ 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0201),  Washington,  DC  20503. 

DC.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
604(a)),  the  Board  has  prepared  a  final 
regulatory  flexibility  analysis  of  these 
revisions  to  Regulation  B.  The  final  rule 
js  a  consequence  of  Board  policy  to 
review  and  update  its  regulations 
periodically.  The  Board's  previous 


comprehensive  review  of  Regulation  B 
was  completed  in  1985. 

The  Board  received  no  comments 
specifically  responding  to  the  initial 
regulatory  flexibility  analysis  published 
in  conjunction  with  the  proposed  rule. 
As  discussed  in  the  supplementary 
information  presented  above,  however, 
many  comments  the  Board  received 
discussed  the  compliance  burdens 
arising  fi-om  particular  proposals.  Such 
comments  are  summarized  throughout 
the  supplementary  information,  as  are 
the  Board's  responses.  The 
supplementary  information  also 
contains  discussions  of  the  alternative 
measures  the  Board  considered,  and  in 
some  cases  adopted,  to  reduce  burden. 

Some  changes  in  the  final  rule  should 
not  impose  additional  burden  on 
institutions.  The  general  prohibition  on 
data  notation  for  nonmortgage  credit 
products  has  been  retained,  subject  to 
an  exception  to  allow  the  collection  of 
applicants'  personal  characteristics  for 
the  purpose  of  conducting  a  self-test 
under  §  202.15.  To  the  extent  creditors 
choose  to  collect  these  data,  however, 
the  final  rule  requires  a  disclosure  to  be 
made  to  applicants.  The  Board  has  tried 
to  minimize  any  burden  imposed  by  the 
disclosure  requirement  by  publishing  a 
model  disclosure  form.  The  exact 
burden  of  the  disclosure  requirement  is 
difficult  to  quantify;  it  is  uncertain  how 
many  creditors  will  choose  to  conduct 
self-tests  and  collect  these  data. 

The  final  rule  imposes  a  new 
requirement  upon  creditors  to  retain 
certain  records  in  connection  with 
certain  prescreened  solicitations.  This 
requirement  will  enable  the  Board  and 
the  other  enforcement  agencies  to 
monitor  solicitation  practices  in  a 
systematic  way  that  to  date  has  not  been 
possible,  based  on  information  that 
creditors  currently  maintain.  The  Board 
will  at  some  futiu«  date  determine 
whether  additional  steps  might  be 
warranted  for  coverage  of  prescreened 
solicitations  by  Regulation  B. 

Although  the  new  rule  will  impose 
some  burden  on  creditors,  the  Board  has 
sought  to  minimize  burden  by  tracking 
existing  legal  requirements  and  current 
business  practice.  For  example,  users  of 
consumer  reports  are  required  to  retain 
some  prescreening  information  under 
the  Fair  Credit  Reporting  Act.  The  final 
rule  under  Regulation  B  parallels  this 
requirement.  In  addition,  many 
creditors  retain  part  or  much  of  the 
solicitation  information  for  business 
purposes,  such  as  to  evaluate  marketing 
plans. 

.     The  Board  has  modified  the  final  rule 
to  further  reduce  compliance  burden. 
The  proposed  rule  would  have  required 
creditors  to  keep  the  marketing  plan  to 
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which  a  solicitation  relates.  The  Board 
has  not  adopted  this  requirement 
because  it  may  be  overly  biudensome. 
And  since  prescreened  solicitations  may 
be  one  aspect  of  a  creditor's  overall 
marketing  program,  reviewing  a  single 
component  might  not  have  provided  the 
proper  context.  While  creditors  will  be 
required  to  keep  information  relating  to 
complaints  about  solicitations,  creditors 
will  not  be  required  to  store  the 
information  in  a  centralized  database  or 
set  of  files.  Creditors  will  have  the 
flexibility  to  retain  such  correspondence 
in  any  mannei*  that  would  be  reasonably 
accessible  and  understandable  to 
examiners. 

Burdens  associated  with  the 
requirement  to  retain  records  relating  to 
prescreened  solicitations  likely  will  be 
greater  for  large  creditors  than  for  small 
creditors,  because  large  creditors  are 
more  active  in  this  area.  The  number  of 
small  creditors  affected  by  the 
recordkeeping  requirement  is  unknown 
but  is  likely  to  be  small. 

The  proposed  rule  would  have 
required  creditors  to  retain  records  for 
25  months  rather  than  12  months  for 
certain  types  of  business  credit.  The 
Board  has  not  adopted  the  proposed 
rule,  based  on  its  belief  that  the 
compliance  burden  would  outweigh  the 
benefits.  For  example,  the  use  of 
electronic  record  storagfe  for  many 
business  credit  records  is  not  as 
prevalent  as  the  Board  believed  when  it 
issued  the  proposal.  Thus,  no  additional 
burden  is  imposed  by  the  final  rule. 

In  light  of  the  purposes  of  the  Equal 
Credit  Opportunity  Act,  the  Board 
believes  it  is  not  feasible  to  create 
diff'erent  rules  for  large  and  small 
creditors. 

List  of  Subjects  in  12  CFR  Part  202 

Aged,  Banks,  Banking,  Civil  rights. 
Consumer  protections.  Credit, 
Discrimination,  Federal  Reserve  System, 
Marital  status  discrimination.  Penalties, 
Religious  discrimination.  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  202  is  revised  as 
follows: 

PART  202— EQUAL  CREDIT 
OPPORTUNITY  ACT  (REGULATION  B) 

Regulation  B  (Equal  Credit 
Opportunity)  '* 

Sec. 

202.1  Authority,  scope  and  purpose. 

202.2  Definitions. 

202.3  Limited  exceptions  for  certain  classes 
of  transactions. 

202.4  General  rules. 

202.5  Rules  concerning  requests  for 
information. 


202.6  Rules  concerning  evaluation  of 
applications. 

202.7  Rules  concerning  extensions  of  credit. 

202.8  Special  purpose  credit  programs. 

202.9  Notifications. 

202.10  Furnishing  of  credit  information. 

202.11  Relation  to  state  law. 

202.12  Record  retention. 

202.13  Information  for  monitoring 
purposes. 

202.14  Rules  on  providing  appraisal 
reports. 

202.15  Incentives  for  self-testing  and  self- 
correction. 

202.16  Requirements  for  electronic 
communication. 

202.17  Enforcement,  penalties  and 
liabilities. 

Appendix  A  to  Part  202 — Federal 

Enforcement  Agencies 
Appendix  B  to  Part  202 — Model  Application 

Forms 
Appendix  C  to  Part  202 — Sample  Notification 

Forms 
Appendix  D  to  Part  202 — Issuance  of  Staff 

Interpretations 
Supplement  I  to  Part  202— Official  Staff 

Interpretations 

Authority:  15  U.S.C.  1691-1691f. 

§  202.1    Auttiority,  scope  and  purpose. 

(a)  Authority  and  scope.  This 
regulation  is  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  pursuant  to  title  VII  (Equal 
Credit  Opportunity  Act)  of  the 
Consumer  Credit  Protection  Act,  as 
amended  (15  U.S.C.  1601  et  seq.). 
Except  as  otherwise  provided  herein, 
this  regulation  applies  to  all  persons 
who  are  creditors,  as  defined  in 
§202.2(1).  Information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  OMB  No.  7100- 
0201. 

(b)  Purpose.  The  purpose  of  this 
regulation  is  to  promote  the  availability 
of  credit  to  all  creditworthy  applicants 
without  regard  to  race,  color,  religion, 
national  origin,  sex,  marital  status,  or 
age  (provided  the  applicant  has  the 
capacity  to  contract);  to  the  fact  that  all 
or  part  of  the  applicant's  income  derives 
from  a  public  assistance  program;  or  to 
the  fact  that  the  applicant  has  in  good 
faith  exercised  jmy  right  under  the 
Consumer  Credit  Protection  Act.  The 
regulation  prohibits  creditor  practices 
that  discriminate  on  the  basis  of  any  of 
these  factors.  The  regulation  also 
requires  creditors  to  notify  applicants  of 
action  taken  on  their  applications;  to 
report  credit  history  in  the  names  of 
both  spouses  on  ah  account;  to  retain 
records  of  credit  applications;  to  collect 
information  about  the  applicant's  race 
and  other  personal  characteristics  in 
applications  for  certain  dwelling-related 


loans;  and  to  provide  applicants  with 
copies  of  appraisal  reports  used  in 
coimection  with  credit  transactions. 

§202.2    Definitions. 

For  the  piu-poses  of  this  regulation,     ' 
unless  the  context  indicates  otherwise, 
the  following  definitions  apply. 

(a)  Account  means  an  extension  of 
credit.  When  employed  in  relation  to  an 
account,  the  word  use  refers  only  to 
open-end  credit. 

(b)  Act  means  the  Equal  Credit 
Opportunity  Act  (tide  VII  of  the 
Consumer  Credit  Protection  Act). 

(c)  Adverse  action — (1)  The  term 
means: 

(i)  A  refusal  to  grant  credit  in 
substantially  the  amount  or  on 
substantially  the  terms  requested  in  an 
application  unless  the  creditor  makes  a 
coimteroffer  (to  grant  credit  in  a 
different  amount  or  on  other  terms)  and 
the  applicant  uses  or  expressly  accepts 
the  credit  offered; 

(ii)  A  termination  of  an  account  or  an 
unfavorable  change  in  the  terms  of  an 
account  that  does  not  affect  all  or 
substantially  all  of  a  class  of  the 
creditor's  accounts;  or 

(iii)  A  refusal  to  increase  the  amount 
of  credit  available  to  an  applicant  who 
has  made  an  application  for  an  increase. 

(2)  The  term  does  not  include: 
(i)  A  change  in  the  terms  of  an 

account  expressly  agreed  to  by  aA 
applicant. 

(ii)  Any  action  or  forbearance  relating 
to  an  accoimt  taken  in  coimection  with 
inactivity,  default,  or  delinquency  as  to 
that  account; 

(iii)  A  refusal  or  failiue  to  authorize 
an  account  transaction  at  point  of  sale 
or  loan,  except  when  the  refusal  is  a 
termination  or  an  unfavorable  change  in 
the  terms  of  an  account  that  does  not 
affect  all  or  substantially  all  of  a  class 
of  the  creditor's  accounts,  or  when  the 
refusal  is  a  denial  of  an  application  for 
an  increase  in  the  amount  of  credit 
available  imder  the  accoimt; 

(iv)  A  refusal  to  extend  credit  because 
applicable  law  prohibits  the  creditor 
from  extending  the  credit  requested;  or 

(v)  A  refusal  to  extend  credit  because 
the  creditor  does  not  offer  the  type  of 
credit  or  credit  plan  requested. 

(3)  An  action  that  falls  within  the 
definition  of  both  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  is  governed  by 
paragraph  (c)(2)  of  this  section. 

(d)  Age  refers  only  to  the  age  of 
natural  persons  and  means  the  number 
of  fully  elapsed  years  from  the  date  of 
an  applicant's  birth. 

(e)  Applicant  means  any  person  who 
requests  or  who  has  received  an 
extension  of  credit  from  a  creditor,  and 
includes  any  person  who  is  or  may 
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become  contractually  liable  regarding  an 
extension  of  credit.  For  purposes  of 
§  202.7(d).  the  term  includes  guarantprs, 
sureties,  endorsers,  and  similar  parties. 

(f)  Application  means  an  oral  or 
written  request  for  an  extension  of 
credit  that  is  made  in  accordance  with 
procedures  used  by  a  creditor  for  the 
type  of  credit  requested.  The  term 
application  does  not  include  the  use  of 
an  account  or  line  of  credit  to  obtain  an 
amount  of  credit  that  is  within  a 
previously  established  credit  limit.  A 
completed  application  means  an 
application  in  connection  with  which  a 
creditor  has  received  all  the  information 
that  the  creditor  regularly  obtains  and 
considers  in  evaluating  applications  for 
the  amount  and  type  of  credit  requested 
(including,  but  not  limited  to,  credit 
reports,  any  additional  information 
requested  from  the  applicant,  and  any 
approvals  or  reports  by  governmental 
agencies  or  other  persons  that  are 
necessary  to  guarantee,  insure,  or 
provide  security  for  the  credit  or 
collateral).  The  creditor  shall  exercise 
reasonable  diligence  in  obtaining  such, 
information. 

(g)  Business  credit  refers  to  extensions 
of  credit  primarily  for  business  or 
commercial  (including  agricultural) 
purposes,  but  excluding  extensions  of 
credit  of  the  types  described  in 

§  202.3(a)-(d). 

(h)  Consumer  credit  means  credit 
extended  to  a  natural  person  primarily 
for  personal,  family,  or  household 
purposes. 

(ij  ContmctuaUy  liable  means 
expressly  obligated  to  repay  all  debts 
arising  on  an  account  by  reason  of  an 
agreement  to  that  effect. 

(j)  Credit  means  the  right  granted  by 
a  creditor  to  an  applicant  to  defer 
payment  of  a  debt,  incur  debt  and  defer 
its  payment,  or  purchase  property  or 
services  and  defer  payment  therefor. 

(k)  Credit  card  means  any  card,  plate, 
coupon  book,  or  other  single  credit 
device  that  may  be  used  from  time  to 
time  to  obtain  money,  property,  or 
services  on  credit. 

(1)  Creditor  means  a  person  who,  in 
the  ordinary  course  of  business, 
regularly  participates  in  a  credit 
decision,  including  setting  the  terms  of 
the  credit.  The  term  creditor  includes  a 
creditor's  assignee,  traitsferee,  or 
subrogee  who  so  participates.  For 
purposes  of  §  202.4(a)  and  (b),  the  term 
creditor  also  includes  a  person  who,  in 
the  ordinary  course  of  business, 
regularly  refers  applicants  or 
prospective  applicants  to  creditors,  or 
selects  or  offers  to  select  creditors  to 
whom  requests  for  credit  may  be  made. 
A  person  is  not  a  creditor  regarding  any 
violation  of  the  Act  or  this  regulation 


committed  by  another  creditor  unless 
the  person  knew  or  had  reasonable 
notice  of  the  act,  policy,  or  practice  that 
constituted  the  violation  before 
becoming  involved  in  the  credit 
transaction.  The  term  does  not  include 
a  person  whose  only  participation  in  a 
credit  transaction  involves  honoring  a 
credit  card. 

(m)  Credit  transaction  means  every 
aspect  of  an  applicant's  dealings  with  a 
creditor  regarding  an  application  for 
credit  or  an  existing  extension  of  credit 
(including,  but  not  limited  to, 
information  requirements;  investigation 
procedures;  standards  of 
creditworthiness;  terms  of  credit; 
furnishing  of  credit  information; 
revocation,  alteration,  or  termination  of 
credit;  and  collection  procedures). 

(n)  Discriminate  against  an  applicant 
means  to  treat  an  applicant  less 
favorably  than  other  applicants. 

(o)  Elderly  means  age  62  or  older. 

(p)  Empirically  derived  and  other 
credit  scoring  systems — (1)  A  credit 
scoring  system  is  a  system  that  evaluates 
an  applicant's  creditworthiness 
mechanically,  based  on  key  attributes  of 
the  applicant  and  aspects  of  the 
transaction,  and  that  determines,  alone 
or  in  conjunction  with  an  evaluation  of 
additional  information  about  the 
applicant,  whether  an  applicant  is 
deemed  creditworthy.  To  qualify  as  an 
empirically  derived,  demonstrably  and 
statistically  sound,  credit  scoring 
system,  the  system  must  be: 

(i)  Based  on  data  that  are  derived  from 
an  empirical  comparison  of  sample 
groups  or  the  population  of 
creditworthy  and  noncreditworthy 
applicants  who  applied  for  credit  within 
a  reasonable  preceding  period  of  time; 

(ii)  Developed  for  the  purpose  of 
evaluating  the  creditworthiness  of 
applicants  with  respect  to  the  legitimate 
business  interests  of  the  creditor 
utilizing  the  system  (including,  but  not 
limited  to,  minimizing  bad  debt  losses 
and  operating  expenses  in  accordance 
with  the  creditor's  business  judgment); 

(iii)  Developed  and  validated  using 
accepted  statistical  principles  and 
methodology;  and 

(iv)  Periodically  revalidated  by  the 
use  of  appropriate  statistical  principles 
and  methodology  and  adjusted  as 
necessary  to  maintain  predictive  ability. 

(2)  A  creditor  may  use  an  empirically 
derived,  demonstrably  and  statistically 
sound,  credit  scoring  system  obtained 
from  another  person  or  may  obtain 
credit  experience  from  which  to  develop 
such  a  system.  Any  such  system  must 
satisfy  the  criteria  set  forth  in  paragraph 
(p)(l)(i)  through  (iv)  of  this  section;  if 
the  creditor  is  unable  diu-ing  the 
development  process  to  validate  the 


system  based  on  its  own  credit 
experience  in  accordance  with 
paragraph  (p)(l)  of  this  section,  the 
system  must  be  validated  when 
sufficient  credit  experience  becomes 
available.  A  system  that  fails  this 
validity  test  is  no  longer  an  empirically 
derived,  demonstrably  and  statistically 
sound,  credit  scoring  system  for  that 
creditor. 

(q)  Extend  credit  and  extension  of 
credit  mean  the  granting  of  credit  in  any 
form  (including,  but  not  limited  to, 
credit  granted  in  addition  to  any 
existing  credit  or  credit  limit;  credit 
granted  pursuant  to  an  open-end  credit 
plan;  the  refinancing  or  other  renewal  of 
credit,  including  the  issuance  of  a  new 
credit  card  in  place  of  an  expiring  credit 
card  or  in  substitution  for  an  existing 
credit  card;  the  consolidation  of  two  or 
more  obligations;  or  the  continuance  of 
existing  credit  without  any  special  effort 
to  collect  at  or  after  maturity). 

(r)  Good  faith  means  honesty  in  fact 
in  the  conduct  or  transaction. 

(s)  Inadvertent  error  means  a 
mechanical,  electronic,  or  clerical  error 
that  a  creditor  demonstrates  was  not 
intentional  and  occurred 
notwithstanding  the  maintenance  of 
procediu^s  reasonably  adapted  to  avoid 
such  errors. 

(t)  Judgmental  system  of  evaluating 
applicants  means  any  system  for 
evaluating  the  creditworthiness  of  an 
applicant  other  than  an  empirically 
derived,  demonstrably  and  statistically 
sound,  credit  scoring  system. 

(u)  Marital  status  means  the  state  of 
being  unmarried,  married,  or  separated, 
as  defined  by  applicable  state  law.  The 
term  "unmarried"  includes  persons  who 
are  single,  divorced,  or  widowed. 

(v)  Negative  factor  or  value,  in 
relation  to  the  age  of  elderly  applicants, 
means  utilizing  a  factor,  value,  or 
weight  that  is  less  favorable  regarding 
elderly  applicants  than  the  creditor's 
experience  warrants  or  is  less  favorable 
than  the  factor,  value,  or  weight 
assigned  to  the  class  of  applicants  that 
are  not  classified  as  elderly  and  are  most 
favored  by  a  creditor  on  the  basis  of  age. 

(w)  Open-end  credit  means  credit 
extended  under  a  plan  in  which  a 
creditor  may  permit  an  applicant  to 
make  purchases  or  obtain  loans  from 
time  to  time  directfy  from  the  creditor 
or  indirectly  by  use  of  a  credit  card, 
check«»or  otiier  device. 

(x)  Person  means  a  natiu-al  person, 
corporation,  govenunent  or 
governmental  subdivision  or  agency, 
trust,  estate,  partnership,  cooperative,  or 
association. 

(y)  Pertinent  element  of 
creditworthiness,  in  relation  to  a 
judgmental  system  of  evaluating 


applicants,  means  any  information 
about  applicants  that  a  creditor  obtains 
and  considers  and  that  has  a 
demonstrable  relationship  to  a 
determination  of  creditworthiness. 

(z)  Prohibited  basis  means  race,  color, 
religion,  national  origin,  sex,  marital 
status,  or  age  (provided  that  the 
applicant  has  die  capacity  to  enter  into 
a  binding  contract);  the  fact  that  all  or 
part  of  the  applicant's  income  derives 
frt)m  any  public  assistance  program;  or 
the  feet  that  the  applicant  has  in  good 
faith  exercised  any  right  under  the 
Consumer  Credit  Protection  Act  or  any 
state  law  upon  which  an  exemption  has 
been  granted  by  the  Board. 

(aa)  State  means  any  state,  the  District 
of  Coliimbia,  the  Commonwealth  of 
Puerto  Rico,  or  any  territory  or 
possession  of  the  United  States. 

§  202.3    Limited  exceptions  for  certain 
classes  of  transactkms. 

(a)  Public  utilities  credit — (1) 
Definition.  Public  utilities  credit  refers 
to  extensions  of  credit  that  involve 
public  utility  services  provided  through 
pipe,  wire,  or  other  connected  facilities, 
or  radio  or  similar  transmission 
(including  extensions  of  such  facilities), 
if  the  charges  for  service,  delayed 
payment,  and  any  discount  for  prompt 
payment  are  filed  with  or  regulated  by 

a  government  unit. 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  do  not 
apply  to  public  utilities  credit: 

(i)  Section  202.5(d)(1)  concerning 
information  about  marital  status;  and 

(ii)  Section  202.12(b)  relating  to 
record  retention. 

(b)  Securities  credit — (1)  Definition. 
Securities  credit  refers  to  extensions  of 
credit  subject  to  regulation  imder 
section  7  of  the  Seciuities  Exchange  Act 
of  1934  or  extensions  of  credit  by  a 
broker  or  dealer  subject  to  regulation  as 
a  broker  or  dealer  under  the  Seciuities 
Exchange  Act  of  1934. 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  do  not 
apply  to  securities  credit: 

(i)  Section  202.5(b)  concerning 
information  about  the  sex  of  an 
applicant; 

(ii)  Section  202.5(c)  concerning 
information  about  a  spouse  or  former 
spouse; 

(iii)  Section  202.5(d)(1)  concerning 
information  about  marital  status; 

(iv)  Section  202.7(b)  relating  to 
designation  of  name  to  the  extent 
necessary  to  comply  with  rules 
regarding  an  account  in  which  a  broker 
or  dealer  has  an  interest,  or  rules 
regarding  the  aggregation  of  accoimts  of 
spouses  to  determine  controlling 
interests,  beneficial  interests,  beneficial 


ownership,  or  piuchase  limitations  and 
restrictions; 

(v)  Section  202.7(c)  relating  to  action 
concerning  open-end  accoiuits,  to  the 
extent  the  action  taken  is  on  the  basis 
of  a  change  of  name  or  marital  status; 

(vi)  Section  202.7(d)  relating  to  the 
signatiue  of  a  spouse  or  other  person; 

(vii)  Section  202.10  relating  to 
furnishing  of  credit  information;  and 

(viii)  Section  202.12(b)  relating  to 
record  retention. 

(c)  Incidental  credit — (1)  Definition. 
Incidental  credit  refers  to  extensions  of 
consumer  credit  other  than  the  types 
described  in  paragraphs  (a)  and  (b)  of 
this  section: 

(i)  That  are  not  made  pursuant  to  the 
terms  of  a  credit  card  account; 

(ii)  That  are  not  subject  to  a  finance 
charge  (as  defined  in  Regulation  Z,  12 
CFR  226.4);  and 

(iii)  That  are  not  payable  by 
agreement  in  more  than  four 
installments. 

(2)  Exceptions.  The  following 
provisions  of  this  regulation  do  not 
apply  to  incidental  credit: 

(i)  Section  202.5(b)  concerning 
information  about  the  sex  of  an 
applicant,  but  only  to  the  extent 
necessary  for  medical  records  or  similar 
purposes; 

(ii)  Section  202.5(c)  concerning 
information  about  a  spouse  or  former 
spouse; 

(iii)  Section  202.5(d)(1)  concerning 
information  about  marital  status; 

(iv)  Section  202.5(d)(2)  concerning 
information  about  income  derived  firom 
alimony,  child  support,  or  separate 
maintenance  payments; 

(v)  Section  202.7(d)  relating  to  the 
signature  of  a  spouse  or  other  person; 

(vi)  Section  202.9  relating  to 
notifications; 

(vii)  Section  202.10  relating  to 
furnishing  of  credit  information;  and 

(viii)  Section  202.12(b)  relating  to 
record  retention. 

(d)  Government  credit — (1)  Definition. 
Government  credit  refers  to  extensions 
of  credit  made  to  govenunents  or 
govenunental  subdivisions,  agencies,  or 
instrmnentalities. 

(2)  Applicability  of  regulation.  Except 
for  §  202.4(a),  the  general  rule  against 
discrimination  on  a  prohibited  basis,  the 
requirements  of  this  regulation  do  not 
apply  to  government  credit. 

S  202.4    General  rules. 

(a)  Discrimination.  A  creditor  shall 
not  discriminate  against  an  applicant  on 
a  prohibited  basis  regarding  any  aspect 
of  a  credit  transaction. 

(b)  Discouragement.  A  creditor  shall 
not  make  any  oral  or  written  statement, 
in  advertising  or  otherwise,  to 


applicants  or  prospective  appficants 
that  would  discourage  on  a  prohibited 
basis  a  reasonable  person  frttm  making 
or  pursuing  an  application. 

(c)  Written  applications.  A  creditor  ' 
shall  take  vn-itten  applications  for  the 
dwelling-related  types  of  credit  covered 
by  §  202.13(a), 

(d)  Form  of  disclosures.  A  creditor 
that  provides  in  writing  any  disclosures 
or  information  required  by  this 
regulation  must  provide  the  disclosures 
in  a  clear  and  conspicuous  manner  and, 
except  for  the  disclosures  required  by 
§§  202.5  and  202.13,  in  a  form  the 
applicant  may  retain. 

(e)  Foreign-language  disclosures. 
Disclosures  may  be  made  in  languages 
other  than  English,  provided  they  are 
available  in  English  upon  request. 

S  202.5    Rules  concerning  requests  for 
information. 

(a)  General  rules — (1)  Requests  for 
information.  Except  as  provided  in 
paragraphs  (b)  through  (d)  of  this 
section,  a  creditor  may  request  any 
information  in  connection  with  a  credit 
transaction.^ 

(2)  Required  collection  of  information. 
Notwithstanding  paragraphs  (b)  through 
(d)  of  this  section,  a  creditor  shall 
request  information  for  monitoring 
purposes  as  required  by  §  202.13  for 
credit  secured  by  the  applicant's 
dwelling.  In  addition,  a  creditor  may 
obtain  information  required  by  a 
regulation,  order,  or  agreement  issued 
by,  or  entered  into  with,  a  coiul  or  an 
enforcement  agency  (including  the 
Attorney  General  of  the  United  States  or 
a  similar  state  official)  to  monitor  or 
enforce  compliance  with  the  Act,  this 
regulation,  or  other  federal  or  state 
statutes  or  regulations. 

(3)  Special-purpose  credit.  A  creditor 
may  obtain  information  that  is 
otherwise  restricted  to  determine 
eligibility  for  a  special  purpose  credit 
program,  as  provided  in  §  202.8(b).  (c), 
and  (d). 

(b)  Limitation  on  information  about 
race,  color,  religion,  national  origin,  or 
sex.  A  creditor  shall  not  inquire  al>out 
the  race,  color,  religion,  national  origin, 
or  sex  of  an  applicant  or  any  other 
person  in  connection  with  a  credit 
transaction,  except  as  provided  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  Self-test.  A  creditor  may  inquire 
about  the  race,  color,  religion,  national 
origin,  or  sex  of  an  applicant  or  any 
other  person  in  connection  with  a  credit 
transaction  for  the  purpose  of 


'  This  paragraph  does  not  limit  or  abrogate  any 
Federal  or  State  law  regarding  privacy,  privileged 
information,  credit  rei>orting  limitations,  or  similar 
restrictions  on  obtainable  information. 
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conducting  a  self'test  that  meets  the 
requirements  of  §  202.15.  A  creditor  that 
makes  such  an  inquiry  shall  disclose 
orally  or  in  writing,  at  the  time  the 
information  is  requested,  that: 

(i)  The  applicant  will  not  be  required 
to  provide  the  information; 

(li)  The  creditor  is  requesting  the 
information  to  monitor  its  compliance 
with  the  federal  Equal  Credit 
Opportunity  Act; 

(iii)  Federal  law  prohibits  the  creditor 
from  discriminating  on  the  basis  of  this 
information,  or  on  the  basis  of  an 
applicant's  decision  not  to  furnish  the . 
information;  and 

(iv)  If  applicable,  certain  information 
will  be  collected  based  on  visual 
observation  or  surname  if  not  provided 
by  the  applicant  or  other  person. 

(2)  Sex.  An  applicant  may  be 
requested  to  designate  a  title  on  an 
application  form  (such  as  Ms.,  Miss,   ^ 
Mr.,  or  Mrs.)  if  the  form  discloses  that 
the  designation  of  a  title  is  optional.  An 
application  form  shall  otherwise  use 
only  terms  that  are  neutral  as  to  sex. 

(c)  Information  about  a  spouse  or 
former  spouse — (1)  General  rule.  Except 
as  permitted  in  this  paragraph,  a 
creditor  may  not  request  any 
information  concerning  the  spouse  or 
former  spouse  of  an  applicant. 

(2)  Permissible  inquiries.  A  creditor 
may  request  any  information  concerning 
an  applicant's  spouse  (or  former  spouse 
under  paragraph  (c)(2)(v)  of  this  section) 
that  may  be  requested  about  the    , 
applicant  if: 

(i)  The  spouse  will  be  permitted  to 
use  the  account; 

(ii)  The  spouse  will  be  contractually 
liable  on  the  account; 

(iii)  The  applicant  is  relying  on  the 
spouse's  income  as  a  basis  for    . 
repayment  of  the  credit  requested: 

(iv)  The  applicant  resides  in  a 
community  property  state  or  is  relying 
on  property  located  in  such  a  state  as  a 
basis  for  repayment  of  the  credit 
requested;  or 

(v)  The  applicant  is  relying  on 
alimony,  child  support,  or  separate 
maintenance  payments  from  a  spouse  or 
former  spouse  as  a  basis  for  repayment 
of  the  credit  requested. 

t3)  Other  accounts  of  the  applicant.  A 
creditor  may  request  that  an  applicant 
list  any  account  on  which  the  applicant 
is  contractually  liable  and  to  provide  the 
name  and  address  of  the  person  in 
whose  name  the  account  is  held.  A 
creditor  may  also  ask  an  applicant  to  list 
the  names  in  which  the  applicant  has 
previously  received  credit. 

(d)  Other  limitations  on  information 
requests — (1)  Marital  status.  If  an 
applicant  applies  for  individual 
unsecured  credit,  a  creditor  shall  not 


inquire  about  the  applicant's  marital 
status  unless  the  applicant  resides  in  a 
commimity  property  state  or  is  relying 
on  property  located  in  such  a  state  as  a 
basis  for  repayment  of  the  credit 
requested.  If  an  application  is  for  other 
than  individual  unsecured  credit,  a 
creditor  may  inquire  about  the 
applicant's  marital  status,  but  shall  use 
only  the  terms  married,  unmarried,  and 
separated.  A  creditor  may  explain  that 
the  category  unmarried  includes  single, 
divorced,  and  widowed  persons. 

(2)  Disclosure  about  income  from 
alimony,  child  support,  or  separate 
maintenance.  A  creditor  shall  not 
inquire  whether  income  stated  in  an 
application  is  derived  from  alimony, 
child  support,  or  separate  maintenance 
payments  imless  the  creditor  discloses 
to  the  applicant  that  such  income  need 
not  be  revealed  if  the  applicant  does  not 
want  the  creditor  to  consider  it  in 
determining  the  applicant's 
creditworthiness. 

(3)  Childbearing,  childrearing.  A 
creditor  shall  not  inquire  about  birth 
control  practices,  intentions  concerning 
the  bearing  or  rearing  of  children,  or 
capability  to  bear  children.  A  creditor 
may  inquire  about  the  number  and  ages 
of  an  applicant's  dependents  or  about 
dependent-related  financial  obligations 
or  expenditures,  provided  such 
information  is  requested  without  regard 
to  sex,  marital  status,  or  any  other 
prohibited  basis. 

(e)  Permanent  residency  and 
immigration  status.  A  creditor  may 
inquire  about  the  permanent  residency 
and  immigration  status  of  an  applicant 
or  any  other  person  in  connection  with 
a  credit  transaction. 

f  202.6    Rules  concerning  evaluation  of 
applications. 

(a)  General  rule  concerning  use  of 
information.  Except  as  otherwise 
provided  in  the  Act  and  this  regulation, 
a  creditor  may  consider  any  information 
obtained,  so  long  as  the  information  is 

.  not  used  to  discriminate  against  an 
applicant  on  a  prohibited  basis.^ 

(b)  Specific  rules  concerning  use  of 
information — (1)  Except  as  provided  in 
the  Act  and  this  regulation,  a  creditor 
shall  not  take  a  prohibited  basis  into 
accoiut  in  any  system  of  evaluating  the 
creditworthiness  of  applicants. 

(2)  Age,  receipt  of  public  assistance. 
(i)  Except  as  permitted  in  this 
paragraph,  a  creditor  shall  not  take  into 


'  The  legislative  history  of  the  Act  indicates  that 
the  Congress  intended  an  "effects  test"  concept,  as 
outlined  in  the  employment  field  by  the  Supreme 
Court  in  the  cases  of  Griggs  v.  Duke  Power  Co..  401 
U.S.  424  (1971).  and  Albemarle  Paper  Co.  v.  Moody. 
422  U.S.  405  (1975).  to  be  applicable  to  a  creditor's 
determination  of  creditworthiness. 


account  an  applicant's  age  (provided 
that  the  applicant  has  the  capacity  to 
enter  into  a  binding  contract)  or  whether 
an  applicant's  income  derives  from  any 
public  assistance  program. 

(ii)  In  an  empirically  derived, 
demonstrably  and  statistically  sound, 
credit  scoring  system,  a  creditor  may 
use  an  applicant's  age  as  a  predictive 
variable,  provided  that  the  age  of  an 
elderly  applicant  is  not  assigned  a 
negative  factor  or  value. 

(iii)  In  a  judgmental  system  of 
evaluating  creditworthiness,  a  creditor 
may  consider  an  applicant's  age  or 
whether  an  applicant's  income  derives 
from  any  public  assistance  program  only' 
for  the  purpose!  of  determining  a 
pertinent  element  of  creditworthiness. 

(iv)  In  any  system  of  evaluating 
creditworthiness,  a  creditor  may 
consider  the  age  of  an  elderly  applicant 
when  such  age  is  used  to  favor  the 
elderly  applicant  in  extending  credit. 

(3)  Childbearing,  childrearing.  In 
evaluating  creditworthiness,  a  creditor 
shall  not  make  assumptions  or  use 
aggregate  statistics  relating  to  the 
likelihood  that  any  category  of  persons 
will  bear  or  rear  children  or  will,  for 
that  reason,  receive  diminished  or 
interrupted  income  in  the  future. 

(4)  Telephone  listing.  A  creditor  shall 
not  take  into  account  whether  there  is 

a  telephone  listing  in  the  name  of  an 
applicant  for  consumer  credit  but  may 
take  into  account  whether  there  is  a 
telephone  in  the  applicant's  residence. 

(5)  Income.  A  creditor  shall  not 
discount  or  exclude  from  consideration 
the  income  of  an  applicant  or  the  spouse 
of  an  applicant  because  of  a  prohibited 
basis  or  becaus'e  the  income  is  derived 
from  part-time  employment  or  is  an 
annuity,  pension,  or  other  retirement 
benefit;  a  creditor  may  consider  the 
amount  and  probable  continuance  of 
any  income  in  evaluating  an  applicant's 
creditworthiness.  When  an  applicant 
relies  on  alimony,  cJiild  support,  or 
separate  maintenance  payments  in 
applying  for  credit,  the  creditor  shall 
consider  such  payments  as  income  to 
the  extent  that  they  are  likely  to  be 
consistently  made. 

(6)  Credit  history.  To  the  extent  that 
a  creditor  considers  credit  history  in 
evaluating  the  creditworthiness  of 
similarly  qualified  applicants  for  a 
similar  type  and  amount  of  credit,  in 
evaluating  an  applicant's 
creditworthiness  a  creditor  shall 
consider: 

(i)  The  credit  history,  when  available, 
of  accounts  designated  as  accoimts  that 
the  applicant  and  the  applicant's  spouse 
are  permitted  to  use  or  for  which  both 
are  contractually  liable; 
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(ii)  On  the  applicant's  request,  any 
information  the  applicant  may  present 
that  tends  to  indicate  the  credit  history 
being  considered  by  the  creditor  does 
not  acciuately  reflect  the  applicant's 
creditworthiness;  and 

(iii)  On  the  applicant's  request,  the 
credit  history,  when  available,  of  any 
account  reported  in  the  name  of  the 
applicant's  spouse  or  former  spouse  that 
the  applicant  can  demonstrate 
accurately  reflects  the  applicant's 
creditworthiness . 

(7)  Immigration  status.  A  creditor  may 
consider  the  applicant's  immigration 
status  or  status  as  a  permanent  resident 
of  the  United  States,  and  any  additional 
information  that  may  be  necessary  to 
ascertain  the  creditor's  rights  and 
remedies  regarding  repayment. 

(8)  Marital  status.  Except  as  otherwise 
permitted  or  required  by  law,  a  creditor 
shall  evaluate  married  and  unmarried 
applicants  by  the  same  standards;  and 
in  evaluating  joint  applicants,  a  creditor 
shall  not  treat  applicants  differently 
based  on  the  existence,  absence,  or 
likelihood  of  a  marital  relationship 
between  the  parties. 

(9)  Race,  color,  religion,  national 
origin,  sex.  Except  as  otherwise 
permitted  or  required  by  law,  a  creditor 
shall  not  consider  race,  color,  religion, 
national  origin,  or  sex  (or  an  applicant's 
or  other  person's  decision  not  to  provide 
the  information)  in  any  aspect  of  a 
credit  transaction. 

(c)  State  property  laws.  A  creditor's 
consideration  or  application,  of  state 
property  laws  directly  or  indirectly 
affecting  creditworthiness  does  not 
constitute  unlawful  discrimination  for 
the  purposes  of  the  Act  or  this 
regulation. 

§  202.7    Rules  concerning  extensions  of 
credit. 

(a)  Individual  accounts.  A  creditor 
shall  not  refuse  to  grant  an  individual 
account  to  a  creditworthy  applicant  on 
the  basis  of  sex,  marital  status,  or  any 
other  prohibited  basis. 

(b)  Designation  of  name.  A  creditor 
shall  not  refuse  to  allow  an  applicant  to 
open  or  maintain  an  accoimt  in  a  birth- 
given  first  name  and  a  surname  that  is 
the  applicant's  birth-given  surname,  the 
spouse's  surname,  or  a  combined 
surname. 

(c)  Action  concerning  existing  open- 
end  accounts — (1)  Limitations,  hrthe 
absence  of  evidence  of  the  applicant's 
inability  or  unwillingness  to  repay,  a 
creditor  shall  not  take  any  of  the 
following  actions  regarding  an  applicant 
who  is  contractually  liable  on  an 
existing  open-end  account  on  the  basis 
of  the  applicant's  reaching  a  certain  age 
or  retiring  or  on  the  basis  of  a  change 


in  the  applicant's  name  or  marital 
status: 

(i)  Require  a  reapplication,  except  as 
provided  in  paragraph  (c)(2)  of  this 
section; 

(ii)  Change  the  terms  of  the  account; 
or 

(iii)  Terminate  the  account. 

(2)  Requiring  reapplication.  A  creditor 
may  require  a  reapplication  for  an  open- 
end  account  on  the  basis  of  a  change  in 
the  marital  status  of  an  applicant  who 
is  contractually  liable  if  die  credit 
granted  was  based  in  whole  or  in  part 
on  income  of  the  applicant's  spouse  and 
if  information  available  to  the  creditor 
indicates  that  the  applicant's  income 
may  not  support  the  amount  of  credit 
currently  available. 

(d)  Signature  of  spouse  or  other 
person— (1)  Rule  for  qualified  applicant. 
Except  as  provided  in  this  paragraph,  a 
creditor  shall  not  require  the  signature 
of  an  applicant's  spouse  or  other  person, 
other  than  a  joint  applicant,  on  any 
credit  instrument  if  the  applicant 
qualifies  under  the  creditor's  standards 
of  creditworthiness  for  the  amount  and 
terms  of  the  credit  requested.  A  creditor 
shall  not  deem  the  submission  of  a  joint 
financial  statement  or  other  evidence  of 
joinUy  held  assets  as  an  application  for 
joint  credit. 

(2)  Unsecured  credit.  If  an  applicant 
requests  unsecured  credit  and  relies  in 
part  upon  property  that  the  applicant 
owns  jointly  with  another  person  to 
satisfy  the  creditor's  standards  of 
creditworthiness,  the  creditor  may 
require  the  signature  of  the  other  person 
only  on  the  instrument(s)  necessary,  or 
reasonably  believed  by  the  creditor  to  be 
necessary,  imder  the  law  of  the  state  in 

^which  the  property  is  located,  to  enable 
the  creditor  to  reach  the  property  being 
relied  upon  in  the  event  of  the  death  or 
default  of  the  applicant. 

(3)  Unsecured  credit — conununity 
property  states.  If  a  married  applicant 
requests  imsecured  credit  and  resides  in 
a  conununity  property  state,  or  if  the 
applicant  is  relying  on  property  located 
in  such  a  state,  a  creditor  may  require 
the  signature  of  the  spouse  on  any 
instrument  necessary,  or  reasonably 
believed  by  the  creditor  to  be  necessary, 
under  applicable  state  law  to  make  the 
community  property  available  to  satisfy 
the  debt  in  the  event  of  default  if: 

(i)  Applicable  state  law  denies  the 
applicant  power  to  manage  or  control 
sufficient  community  property  to 
qualify  for  the  credit  requested  under 
the  creditor's  standards  of 
creditworthiness;  and 

(ii)  The  applicant  does  not  have 
sufficient  separate  property  to  qualify 
for  the  credit  requested  without  regard 
to  community  property. 


(4)  Secured  credit.  If  an  applicant 
requests  secured  credit,  a  creditor  may 
require  the  signature  of  the  applicant's 
spouse  or  other  person  on  any 
instrument  necessary,  or  reasonably 
believed  by  the  creditor  to  be  necessary, 
under  applicable  state  law  to  make  the 
property  being  offered  as  security 
available  to  satisfy  the  debt  in  the  event 
of  default,  for  example,  an  instrument  to 
create  a  valid  lien,  pass  clear  tide,  waive 
inchoate  rights,  or  assign  earnings. 

(5)  Additional  parties.  If,  under  a 
creditor's  standards  of  creditworthiness, 
the  personal  liabilify  of  an  additional 
parfy  is  necessary  to  support  the  credit 
requested,  a  creditor  may  request  a 
cosigner,  guarantor,  endorser,  or  similar 
party.  The  applicant's  spouse  may  serve 
as  an  additional  party,  but  the  creditor 
shall  not  require  that  the  spouse  be  the 
additional  party. 

(6)  Rights  of  additional  parties.  A 
creditor  shall  not  impose  requirements 
upon  an  additional  party  that  the 
creditor  is  prohibited  from  imposing 
upon  an  applicant  under  this  section. 

(e)  Insurance.  A  creditor  shall  not 
refuse  to  extend  credit  and  shall  not 
terminate  an  accoimt  because  credit  life, 
health,  accident,  disability,  or  other 
credit-related  insurance  is  not  available 
on  the  basis  of  the  applicant's  age. 

§202.8    Special  purpose  credit  programs. 

(a)  Standards  for  programs.  Subject  to 
the  provisions  of  paragraph  (b)  of  this 
section,  the  Act  and  this  regulation 
permit  a  creditor  to  extend  special 
purpose  credit  to  applicants  who  meet 
eligibility  requirements  imder  the 
following  types  of  credit  programs: 

(1)  Any  credit  assistance  program 
expressly  authorized  by  federal  or  state 
law  for  the  benefit  of  an  economically 
disadvantaged  class  of  persons; 

(2)  Any  credit  assistance  program 
offered  by  a  not-for-profit  organization, 
as  defined  under  section  501(c)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  for  the  benefit  of  its  members 
or  for -the  benefit  of  an  economically 
disadvantaged  class  of  persons;  or 

(3)  Any  special  purpose  credit 
program  offered  by  a  for-profit 
organization,  or  in  which  such  an 
organization  participates  to  meet  special 
social  needs,  if: 

(i)  The  program  is  established  and 
administered  pursuant  to  a  written  plan 
that  identifies  the  class  of  persons  that 
the  program  is  designed  to  benefit  and 
sets  forth  the  procedures  and  standards 
for  extending  credit  pursuant  to  the 
program;  and 

(ii)  The  program  is  established  and 
administered  to  extend  credit  to  a  class 
of  persons  who,  under  the 
organization's  customary  standards  of 
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creditworthiness,  probably  would  not 
receive  such  credit  or  would  receive  it 
on  less  favorable  terms  than  are 
ordinarily  available  to  other  applicants 
applying  to  the  organization  for  a 
similar  type  and  amount  of  credit. 

(b)  Rules  in  other  sections — (1) 
General  applicability.  All  the  provisions 
of  this  regulation  apply  to  each  of  the 
special  purpose  credit  programs 
described  in  paragraph  (a)  of  this 
section  except  as  modified  by  this 
section. 

(2)  Common  characteristics.  A 
program  described  in  paragraph  (a)(2)  or 
(a)(3)  of  this  section  qualifies  as  a 
special  purpose  credit  program  only  if  it 
was  established  and  is  administered  so 
as  not  to  discriminate  against  an 
applicant  on  any  prohibited  basis; 
however,  all  program  participants  may 
be  required  to  share  one  or  more 
common  characteristics  (for  example, 
race,  national  origin,  or  sex)  so  long  as 
the  program  was  not  established  and  is 
not  administered  with  the  purpose  of 
evading  the  requirements  of  th*  Act  or 
this  regulation. 

(c)  Special  rule  concerning  requests 
and  use  of  information.  If  participants 
in  a  special  purpose  credit  program 
described  in  paragraph  (a)  of  this 
section  are  required  to  possess  one  or 
more  common  characteristics  (for 
example,  race,  national  origin,  or  sex) 
and  if  the  program  otherwise  satisfies 
the  requirements  of  paragraph  (a)  of  this 
section,  a  creditor  may  request  and 
consider  information  regarding  the 
common  characteristic(s)  in  determining 
the  applicant's  eligibility  for  the 
program. 

(d)  Special  rule  in  the  case  of 
financial  need.  If  financial  need  is  one 
of  the  criteria  under  a  special  purpose 
credit  program  described  in  paragraph 
(a)  of  this  section,  the  creditor  may 
request  and  consider,  in  determining  an 
applicant's  eligibility  for  the  program, 
information  regarding  the  applicant's 
marital  status;  alimony,  child  support, 
and  separate  maintenance  income;  and 
the  spouse's  financial  resources.  In 
addition,  a  creditor  may  obtain  the 
signature  of  an  applicant's  spouse  or 
other  person  on  an  application  or  credit 
instrument  relating  to  a  special  purpose 
credit  program  if  the  signature  is 
required  by  federal  or  state  law. 

§202.9    Notifications. 

(a)  Notification  of  action  taken,  ECOA 
notice,  and  statement  of  specific 
reasons — (1)  When  notification  is 
required.  A  creditor  shall  notify  an 
applicant  of  action  taken  within: 

(i)  30  days  after  receiving  a  completed 
application  concerning  the  creditor's 


approval  of,  counteroffer  to,  or  adverse 
action  on  the  application: 

(ii)  30  days  after  taking  adverse  action 
on  an  incomplete  application,  unless 
notice  is  provided  in  accordance  with 
paragraph  (c)  of  this  section; 

(iii)  30  days  after  taking  adverse 
action  on  an  existing  account:  or 

(iv)  90  days  after  notifying  the 
applicant  of  a  counteroffer  if  the 
applicant  does  not  expressly  accept  or 
use  the  credit  offered. 

(2)  Content  of  notification  when 
adverse  action  is  taken.  A  notification 
given  to  an  applicant  when  adverse 
action  is  taken  shall  be  in  writing  and 
shall  contain  a  statement  of  the  action 
taken;  the  name  and  address  of  the 
creditor;  a  statement  of  the  provisions  of 
§  701(a)  of  the  Act;  the  name  and 
address  of  the  federal  agency  that 
administers  compliance  with  respect  to 
the  creditor;  and  either: 

(i)  A  statement  of  specific  reasons  for 
the  action  taken;  or 

(ii)  A  disclosure  of  the  applicant's 
right  to  a  statement  of  specific  reasons 
within  30  days,  if  the  statement  is 
requested  within  60  days  of  the 
creditor's  notification.  The  disclosure 
shall  include  the  name,  address,  and 
telephone  number  of  the  person  or 
office  from  which  the  statement  of 
reasons  can  be  obtained.  If  the  creditor 
chooses  to  provide  the  reasons  orally, 
the  creditor  shall  also  disclose  the 
applicant's  right  to  have  them 
confirmed  in  writing  within  30  days  of 
receiving  the  applicant's  written  request 
for  confirmation. 

(3)  Notification  to  business  credit 
applicants.  For  business  credit,  a 
creditor  shall  comply  with  the 
notification  requirements  of  this  section 
in  the  following  manner: 

(i)  With  regard  to  a  business  that  had 
gross  revenues  of  $1  million  or  less  in 
its  preceding  fiscal  year  (other  than  an 
extension  of  trade  credit,  credit  incident 
to  a  factoring  agreement,  or  other  similar 
types  of  business  credit),  a  creditor,  shall 
comply  with  paragraphs  (a)(1)  and  (2)  of 
this  section,  except  that: 

(A)  The  statement  of  the  action  taken 
may  be  given  orally  or  in  writing,  when 
adverse  action  is  taken; 

(B)  Disclosure  of  an  applicant's  right 
to  a  statement  of  reasons  may  be  given 
at  the  time  of  application,  instead  of 
when  adverse  action  is  taken,  provided 
the  disclosure  contains  the  information 
required  by  paragraph  (a)(2)(ii)  of  this 
section  and  the  ECC3a  notice  specified 
in  paragraph  (b)(1)  of  this  section; 

(C)  For  an  application  made  entirely 
by  telephone,  a  creditor  satisfies  the 
requirements  of  paragraph  (a)(3)(i)  of 
this  section  by  an  oral  statement  of  the 
action  taken  and  of  the  applicant's  right 


to  a  statement  of  reasons  for  adverse 
action. 

(ii)  With  regard  to  a  business  that  had 
gross  revenues  in  excess  of  $1  million 
in  its  preceding  fiscal  year  or  an 
extension  of  trade  credit,  credit  incident 
to  a  factoring  agreement,  or  other  similar 
types  of  business  credit,  a  creditor  shall: 

(A)  Notify  the  apphcant,  within  a 
reasonable  time,  orally  or  in  writing,  of 
the  action  taken;  and 

(B)  Provide  a  written  statement  of  the 
reasons  for  adverse  action  and  the 
ECOA  notice  specified  in  paragraph 
(b)(1)  of  this  section  if  the  applicant 
makes  a  written  request  for  the  reasons 
within  60  days  of  the  creditor's 
notification. 

(b)  Form  of  ECOA  notice  and 
statement  of  specific  reasons— Kl)  ECOA 
notice.  To  satisfy  the  disclosure 
requirements  of  paragraph  (a)(2)  of  this 
section  regarding  section  701(a)  of  the 
Act,  the  creditor  shall  provide  a  notice 
that  is  substantially  similar  to  the 
following:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors 
fi-om  discriminating  against  credit 
applicants  on  the  basis  of  race,  color, 
religion,  national  origin,  sex,  marital 
status,  age  (provided  the  applicant  has 
the  capacity  to  enter  into  a  binding 
contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any 
public  assistance  program;  or  because 
the  applicant  has  in  good  faith  exercised 
any  right  under  the  Consumer  Credit 
Protection  Act.  The  federal  agency  that 
administers  compliance  with  this  law 
concerning  this  creditor  is  [name  and 
address  as  specified  by  the  appropriate 
agency  listed  in  appendix  A  of  this 
regulation]. 

(2)  Statement  of  specific  reasons.  The 
statement  of  reasons  for  adverse  action 
required  by  paragraph  (a)(2)(i)  of  this 
section  must  be  specific  and  indicate 
the  principal  reason(s)  for  the  adverse 
action.  Statements  that  the  adverse 
action  was  based  on  the  creditor's 
internal  standards  or  policies  or  that  the 
applicant,  joint  applicant,  or  similar 
party  failed  to  achieve  a  qualifying  score 
on  the  creditor's  credit  scoring  system 
are  insufficient. 

(c)  Incomplete  applications — (1) 
Notice  alternatives.  Within  30  days  after 
receiving  an  application  that  is 
incomplete  regarding  matters  that  an 
applicant  can  complete,  the  creditor 
shall  notify  the  applicant  either: 

(i)  Of  action  taken,  in  accordance  with 
paragraph  (a)  of  this  section;  or 

(iijOi  the  incompleteness,  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

(2)  Notice  of  incompleteness.  If 
additional  information  is  needed  fi'om 
an  applicant,  the  creditor  shall  send  a 
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written  notice  to  the  applicant 
specifying  the  information  needed, 
designating  a  reasonable  period  of  time 
for  the  applicant  to  provide  the 
information,  and  informing  the 
applicant  that  failure  to  provide  the 
information  requested  will  result  in  no 
further  consideration  being  given  to  the 
application.  The  creditor  shall  have  no 
further  obligation  under  this  section  if 
the  applicant  fails  to  respond  within  the 
designated  time  period,  ff  the  applicant 
supplies  the  requested  information 
within  the  designated  time  period,  the 
creditor  shall  take  action  on  the 
application  and  notify  the  applicant  in 
accordance  with  paragraph  (a)  of  this 
section. 

(3)  Oral  request  for  information.  At  its 
option,  a  creditor  may  inform  the 
applicant  orally  of  the  need  for 
additional  information.  If  the 
application  remains  incomplete  the 
creditor  shall  send  a  notice  in 
accordance  with  paragraph  (c)(1)  of  this 
section. 

(d)  Oral  notifications  by  small-volume 
creditors.  In  the  case  of  a  creditor  that 
did  not  receive  more  than  150 
applications  during  the  preceding 
calendar  year,  the  requirements  of  this 
section  (including  statements  of  specific 
reasons)  are  satisfied  by  oral 
notifications. 

(e)  Withdrawal  of  approved 
application.  When  an  applicant  submits 
an  application  and  the  parties 
contemplate  that  the  applicant  will 
inquire  about  its  status,  if  the  creditor 
approves  the  application  and  the 
applicant  has  not  inquired  within  30 
days  after  applying,  the  creditor  may 
treat  the  application  as  withdrawn  and 
need  not  comply  with  paragraph  (a)(1) 
of  this  section. 

(f)  Multiple  applicants.  When  an 
application  involves  more  than  one 
applicant,  notification  need  only  be 
given  to  one  of  them  but  must  be  given 
to  the  primary  applicant  where  one  is 
readily  apparent. 

(g)  Applications  submitted  through  a 
third  party.  When  an  application  is 
made  on  behalf  of  an  applicant  to  more 
than  one  creditor  and  the  applicant 
expressly  accepts  or  uses  credit  offered 
by  one  of  the  creditors,  notification  of 
action  taken  by  any  of  the  other 
creditors  is  not  required.  If  no  credit  is 
offered  or  if  the  applicant  does  not 
expressly  accept  or  use  the  credit 
offered,  each  creditor  taking  adverse     • 
action  must  comply  with  this  section, 
directly  or  through  a  third  party.  A 
notice  given  by  a  third  party  shall 
disclose  the  identity  of  each  creditor  on 
whose  behalf  the  notice  is  given. 

(h)  Duties  of  third  parties.  A  third 
party  may  use  electronic 


communication  in  accordance  with  the 
requirements  of  §  202.16.  as  applicable-, 
to  comply  with  the  requirements  of 
paragraph  (g)  of  this  section  on  behalf  of 
a  creditor. 

§  202.1 0    Furnishing  of  credit  infonnation. 

(a)  Designation  of  accounts.  A  creditor 
that  furnishes  credit  information  shall 
designate: 

(1)  Any  new  account  to  reflect  the 
participation  of  both  spouses  if  the 
applicant's  spouse  is  permitted  to  use  or 
is  contractually  liable  on  the  account 
(other  than  as  a  guarantor,  surety, 
endorser,  or  similar  party);  and 

(2)  Any  existing  accoimt  to  reflect 
such  participation,  within  90  days  after 
receiving  a  written  request  to  do  so  fi-om 
one  of  the  spouses. 

(b)  Routine  reports  to  consumer 
reporting  agency.  If  a  creditor  furnishes 
credit  infonnation  to  a  consumer 
reporting  agency  concerning  an  account 
designated  to  reflect  the  participation  of 
both  spouses,  the  creditor  shall  furnish 
the  information  in  a  manner  that  will 
enable  the  agency  to  provide  access  to 
the  information  in  the  name  of  each 
spouse. 

(c)  Reporting  in  response  to  inquiry.  U 
a  creditor  furnishes  credit  information 
in  response  to  an  inquiiy,  concerning  an 
accoimt  designated  to  reflect  the 
participation  of  both  spouses,  the 
creditor  shall  furnish  the  information  in 
the  name  of  the  spouse  about  whom  the 
information  is  requested. 

§  202.1 1     Relation  to  state  law. 

(a)  Inconsistent  state  laws.  Except  as 
otherwise  provided  in  this  section,  this 
regulation  alters,  affects,  or  preempts 
only  those  state  laws  that  are 
inconsistent  with  the  Act  and  this 
regulation  and  then  only  to  the  extent  of 
the  inconsistency.  A  state  law  is  not 
inconsistent  if  it  is  more  protective  of  an 
applicant. 

(b)  Preempted  provisions  of  state 
7avv— (1)  A  state  law  is  deemed  to  be 
inconsistent  with  the  requirements  of 
the  Act  and  this  regulation  and  less 
protective  of  an  applicant  within  the 
meaning  of  section  705(f)  of  the  Act  to 
the  extent  that  the  law: 

(i)  Requires  or  permits  a  practice  or 
act  prohibited  by  the  Act  or  this 
regulation; 

(ii)  Prohibits  the  individual  extension 
of  consumer  credit  to  both  parties  to  a 
marriage  if  each  spouse  individually 
and  voluntarily  applies  for  such  credit; 

(iii)  Prohibits  inquiries  or  collection 
of  data  required  to  comply  with  the  Act 
or  this  regulation; 

(iv)  Prohibits  asking  about  or 
considering  age  in  an  empirically 
derived,  demonstrably  and  statistically 


sound,  credit  scoring  system  to 
determine  a  pertinent  element  of 
creditworthiness,  or  to  favor  an  elderly 
applicant;  or 

(v)  Prohibits  inquiries  necessary  to 
establish  or  administer  a  special 
purpose  credit  program  as  defined  by 
§202.8. 

(2)  A  creditor,  state,  or  other 
interested  party  may  request  that  the 
Board  determine  whether  a  state  law  is 
inconsistent  with  the  requirements  of 
the  Act  and  this  regulation. 

(c)  Laivs  on  finance  charges,  loan 
ceilings.  U  married  applicants 
voluntarily  apply  for  and  obtain 
individual  accoimts  with  the  same 
creditor,  the  accounts  shall  not  be 
aggregated  or  otherwise  combined  for 
purposes  of  determining  permissible 
finance  charges  or  loan  ceilings  under 
any  federal  or  state  law.  Permissible 
loan  ceiling  laws  shall  be  construed  to 
permit  each  spouse  to  become 
individually  liable  up  to  the  amount  of 
the  loan  ceilings,  less  the  amount  for 
which  the  applicant  is  jointly  liable. 

(d)  State  and  federal  laws  not 
affected.  This  section  does  not  alter  or 
aimul  any  provision  of  state  property 
laws,  laws  relating  to  the  disposition  of 
decedents'  estates,  or  federal  or  state 
banking  regulations  directed  only 
toward  insuring  the  solvency  of 
financial  institutions. 

(e)  Exemption  for  state-regulated 
transactions — (1)  Applications.  A  state 
may  apply  to  the  Board  for  an 
exemption  bom  the  requirements  of  the 
Act  and  this  regulation  for  any  class  of 
credit  transactions  within  the  state.  The 
Board  will  grant  such  an  exemption  if 
the  Board  determines  that: 

(i)  The  class  of  credit  transactions  is 
subject  to  state  law  requirements 
substantially  similar  to  those  of  the  Act 
and  this  regulation  or  that  applicants  are 
afforded  greater  protection  imder  state 
law;  and 

(ii)  There  iS  adequate  provision  for 
state  enforcement. 

(2)  Liability  and  enforcement,  (i)  No 
exemption  will  extend  to  the  civil 
liability  provisions  of  section  706  of  the 
Act  or  the  administrative  enforcement 
provisions  of  section  704  of  the  Act. 

(ii)  After  an  exemption  has  been 
granted,  the  requirements  of  the 
applicable  state  law  (except  for 
additional  requirements  not  imposed  by 
federal  law)  will  constitute  the 
requirements  of  the  Act  and  this 
regulation. 

§202.12    Record  retention. 

(a)  Retention  of  prohibited 
information.  A  creditor  may  retain  in  its 
files  information  that  is  prohibited  by 
the  Act  or  this  regulation  for  use  in 
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evaluating  applications,  without 
violating  the  Act  or  this  regulation,  if 
the  information  was  obtained: 

(1)  From  any  source  prior  to  March 
23.  1977; 

(2)  From  consumer  reporting  agencies, 
an  applicant,  or  others  without  the 
specific  request  of  the  creditor;  or 

(3)  As  required  to  monitor  compliance 
with  the  Act  and  this  regulation  or  other 
federal  or  state  statutes  or  regulations. 

(b)  Preservation  of  records — (1) 
Applications.  For  25  months  (12  months 
for  business  credit,  except  as  provided 
in  paragraph  (b)(5)  of  this  section)  after 
the  date  that  a  creditor  notiHes  an 
applicant  of  action  taken  on  an 
application  or  of  incompleteness,  the 
creditor  shall  retain  in  original  form  or 
a  copy  thereof: 

(i)  Any  application  that  it  receives, 
any  information  required  to  be  obtained 
concerning  characteristics  of  the 
applicant  to  monitor  compliance  with 
the  Act  and  this  regulation  or  other 
similar  law,  and  any  other  written  or 
recorded  information  used  in  evaluating 
the  application  and  not  returned  to  the 
applicant  at  the  applicant's  request; 

(ii)  A  copy  of  the  following 
documents  if  furnished  tq  the  applicant 
in  written  form  (or,  if  furnished  orally, 
any  notation  or  memorandum  made  by 
the  creditor): 

(A)  The  notification  of  action  taken; 
and 

(B)  The  statement  of  specific  reasons 
for  adverse  action;  and 

(iii)  Anv  written  statement  submitted 
by  the  applicant  alleging  a  violation  of 
the  Act  or  this  regulation. 

(2)  Existing  accounts.  For  25  months 
(12  months  for  business  credit,  except  as 
provided  in  paragraph  {b)(5)  of  this 
section)  after  the  date  that  a  creditor 
notifies  an  applicant  of  adverse  action 
regarding  an  existing  account,  the 
creditor  shall  retain  as  to  that  account, 
in  original  form  or  a  copy  thereof: 

(i)  Any  written  or  recorded 
information  concerning  the  adverse 
action;  and 

(ii)  Any  written  statement  submitted 
by  the  applicant  alleging  a  violation  of 
the  Act  or  this  regulation. 

(3)  Other  applications.  For  25  months 
(12  months  for  business  credit,  except  as 
provided  in  paragraph  (b)(5)  of  this 
section)  after  the  date  that  a  creditor 
receives  an  application  for  which  the 
creditor  is  not  required  to  comply  with 
the  notification  requirements  of  §  202.9, 
the  creditor  shall  retain  all  written  or 
recorded  information  in  its  possession 
concerning  the  applicant,  including  any 
notation  of  action  taken. 

(4)  Enforcement  proceedings  and 
investigations.  A  creditor  shall  retain 
the  information  beyond  25  months  (12 


months  for  business  credit,  except  as 
provided  in  paragraph  Cb)(5)  of  this 
section)  if  the  creditor  has  actual  notice 
that  it  is  under  investigation  or  is 
subject  to  an  enforcement  proceeding 
for  an  alleged  violation  of  the  Act  or  this 
regulation,  by  the  Attorney  General  of 
the  United  States  or  by  an  enforcement 
agency  charged  with  monitoring  that 
creditor's  compliance  with  the  Act  and 
this  regulation,  or  if  it  has  been  served 
with  notice  of  an  action  filed  pursuant 
to  section  706  of  the  Act  and  §202.17 
of  this  regulation.  The  creditor  shall 
retain  the  information  until  final 
disposition  of  the  matter,  unless  an 
earlier  time  is  allowed  by  order  of  the 
agency  or  court. 

(5)  Special  rule  for  certain  business 
credit  applications.  With  regard  to  a 
business  that  had  gross  revenues  in 
excess  of  $1  million  in  its  preceding 
fiscal  year,  or  an  extension  of  trade 
credit,  credit  incident  to  a  factoring 
agreement,  or  other  similar  types  of 
business  credit,  the  creditor  shall  retain 
records  for  at  least  60  days  after 
notifying  the  applicant  of  the  action 
taken.  If  within  that  time  period  the 
applicant  requests  in  writing  the  reasons 
for  adverse  action  or  that  records  be 
retained,  the  creditor  shall  retain 
records  for  12  months. 

(6)  Self-tests.  For  25  months  after  a 
self-test  (as  defined  in  §  202.15)  has 
been  completed,  the  creditor  shall  retain 
all  written  or  recorded  information 
about  the  self-test.  A  creditor  shall 
retain  information  beyond  25  months  if 
it  has  actual  notice  that  it  is  under 
investigation  or  is  subject  to  an 
enforcement  proceeding  for  an  alleged 
violation,  or  if  it  has  been  served  with 
notice  of  a  civil  action.  In  such  cases, 
the  creditor  shall  retain  the  information 
until  final  disposition  of  the  matter, 
unless  an  earlier  time  is  allowed  by  the 
appropriate  agency  or  court  order. 

(7)  Prescreened  solicitations.  For  25 
months  after  the  date  on  which  an  offer 
of  credit  is  made  to  potential  customers 
(12  months  for  business  credit,  except  as 
provided  in  paragraph  (b)(5)  of  this 
section),  the  creditor  shall  retain  in 
original  form  or  a  copy  thereof: 

(i)  The  text  of  any  prescreened 
solicitation: 

(ii)  The  list  of  criteria  the  creditor 
used  to  select  potential  recipients  of  the 
solicitation;  and 

(iii)  Any  correspondence  related  to 
complaints  (formal  or  informal)  about 
the  solicitation. 

§  202. 1 3    Information  for  monttoring 
purposes. 

(a)  Information  to  be  requested — (1)  A 
creditor  that  receives  an  application  for 
credit  primarily  for  the  purchase  or 


refinauQng  of  a  dwelling  occupied  or  to 
be  occupied  by  the  applicant  as  a 
principal  residence,  where  the 
extension  of  credit  will  be  secured  by 
the  dwelling,  shall  request  as  part  of  the 
application  the  following  information 
regarding  the  applicant(s): 

(i)  Ethnicity,  using  the  categories 
Hispanic  or  Latino,  and  not  Hispanic  or 
Latino;  and  race,  using  the  categories 
American  Indian  or  Alaska  Native. 
Asian.  Black  or  African  American. 
Native  Hawaiian  or  Other  Pacific 
Islander,  and  White; 

(ii)  Sex; 

(iii)  Marital  status,  using  the 
categories  married,  unmarried,  and 
separated;  and 

(iv)  Age. 

(2)  Dwelling  means  a  residential 
structure  that  contains  one  to  four  units, 
whether  or  not  that  structure  is  attached 
to  real  property.  The  term  includes,  but 
is  not  limited  to,  an  individual 
condominium  or  cooperative  unit  and  a 
mobile  or  other  manufactured  home. 

(b)  Obtaining  information.  Questions 
regarding  ethnicity,  race,  sex,  marital 
status,  and  age  may  be  listed,  at  the 
creditor's  option,  on  the  application 
form  or  on  a  separate  form  that  refers  to 
the  application.  The  applicant(s)  shall 
be  asked  but  not  required  to  supply  the 
requested  information.  If  the 
applicant(s)  chooses  not  to  provide  the 
information  or  any  part  of  it,  that  fact 
shall  be  noted  on  the  form.  The  creditor 
shall  then  also  note  on  the  form,  to  the 
extent  possible,  the  ethnicity,  race,  and 
sex  of  the  applicant(s)  on  the  basis  of 
visual  observation  or  surname. 

(c)  Disclosure  to  applicant(s).  The 
creditor  shall  inform  the  applicant(s) 
that  the  information  regarding  ethnicity, 
race,  sex,  marital  status,  and  age  is  being 
requested  by  the  federal  government  for 
the  purpose  of  monitoring  compliance 
with  federal  statutes  that  prohibit 
creditors  from  discriminating  against 
applicants  on  those  bases.  The  creditor 
shall  also  inform  the  applicant(s)  that  if 
the  applicant(s)  chooses  not  to  provide 
the  information,  the  creditor  is  required 
to  note  the  ethnicity,  race  and  sex  on  the 
basis  of  visual  observation  or  surname. 

(d)  Substitute  monitoring  program.  A 
monitoring  program  required  by  an 
agency  charged  with  administrative 
enforcement  under  section  704  of  the 
Act  may  be  substituted  for  the 
requirements  contained  in  paragraphs 
(a),  (b),  and  (c)  of  this  section. 

§202.14    Rules  on  providing  appraisal 
reports. 

(a)  Providing  appraisals.  A  creditor 
shall  provide  a  copy  of  an  appraisal 
report  used  in  connection  with  an 
application  for  credit  that  is  to  be 
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secured  by  a  lien  on  a  dwelling.  A 
creditor  shall  comply  with  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section. 

(1)  Routine  delivery.  A  creditor  may 
routinely  provide  a  copy  of  an  appraisal 
report  to  an  applicant  (whether  credit  is 
granted  or  denied  or  the  application  is 
withdrawn). 

(2)  Upon  request.  A  creditor  that  does 
not  routinely  provide  appraisal  reports . 
shall  provide  a  copy  upon  an 
applicant's  written  request. 

(i)  Notice.  A  creditor  that  provides 
appraisal  reports  only  upon  request 
shall  notify  an  applicant  in  writing  of 
the  right  to  receive  a  copy  of  an 
appraisal  report.  The  notice  may  be 
given  at  any  time  during  the  application 
process  but  no  later  than  when  the 
creditor  provides  notice  of  action  taken 
imder  §  202.9  of  this  regulation.  The 
notice  shall  specify  that  the  applicant's 
request  must  be  in  writing,  give  the 
creditor's  mailing  address,  and  state  the 
time  for  making  die  request  as  provided 
in  paragraph  (a)(2)(ii)  of  this  section. 

(ii)  Delivery.  A  creditor  shall  mail  or 
deliver  a  copy  of  the  appraisal  report 
promptly  (generally  within  30  days) 
after  die  creditor  receives  an  applicant's 
request,  receives  the  report,  or  receives 
reimbursement  from  the  applicant  for 
the  report,  whichever  is  last  to  occur.  A 
creditor  need  not  provide  a  copy  when 
the  applicant's  request  is  received  more 
than  90  days  after  the  creditor  has 
provided  notice  of  action  takian  on  the 
application  under  §  202.9  of  this 
regulation  or  90  days  after  the 
application  is  withdrawn. 

(b)  Credit  unions.  A  creditor  that  is 
sub)ect  to  the  regulations  of  the  National 
Credit  Union  Administration  on  making 
copies  of  appraisal  reports  available  is 
not  subject  to  this  section. 

(c)  Definitions.  For  purposes  of 
paragraph  (a)  of  this  section,  the  term 
dwelling  means  a  residential  structure 
that  contains  one  to  four  units  whether 
or  not  that  structure  is  attached  to  real 
property.  The  term  includes,  but  is  not 
limited  to,  an  individual  condominium 
or  cooperative  unit,  and  a  mobile  or 
other  manufactiired  home.  The  term 
appraisal  report  means  the  document(s) 
relied  upon  by  a  creditor  in  evaluating 
the  value  of  the  dwelling. 

}  202.15    Incentives  for  self-testing  and 
self<orrection. 

(a)  General  rules — (1)  Voluntary  self- 
testing  and  correction.  The  report  or 
residts  of  a  self-test  that  a  creditor 
voluntarily  conducts  (or  authorizes)  are 
privileged  as  provided  in  this  section. 
Data  collection  required  by  law  or  by 
any  governmental  authority  is  not  a 
voluntary  self-test 


(2)  Correct/ve  action  required.  The 
privilege  in  this  section  applies  only  if 
the  creditor  has  taken  or  is  taking 
appropriate  corrective  action. 

(3)  Other  privileges.  The  privilege 
created  by  this  section  does  not 
preclude  the  assertion  of  any  other 
privilege  that  may  also  apply. 

(b)  Self-test  defined— {1)  Definition.  A 
self-test  is  any  program,  practice,  or 
study  that: 

(i)  Is  designed  and  used  specifically  to 
determine  the  extent  or  effectiveness  of 
a  creditor's  compliance  with  the  Act  or 
this  regulation;  and 

(ii)  Creates  data  or  factual  information 
that  is  not  available  and  cannot  be 
derived  from  loan  or  application  files  or 
other  records  related  to  credit 
transactions. 

(2)  Types  of  information  privileged. 
The  privilege  under  this  section  applies 
to  the  report  or  results  of  the  self-test, 
data  or  factual  information  created  by 
the  self-test,  and  any  analysis,  opinions, 
and  conclusions  pertaining  to  the  self- 
test  report  or  results.  The  privilege 
covers  workpapers  or  draft  documents 
as  well  as  final  documents. 

(3)  Types  of  information  not 
privileged.  The  privilege  under  this 
section  does  not  apply  to: 

(i)  Information  about  whether  a 
creditor  conducted  a  self-test,  the 
methodology  used  or  the  scope  of  the 
self-test,  the  time  period  covered  by  the 
self-test,  or  the  dates  it  was  conducted: 


or 


(ii)  Loan  and  application  files  or  other 
business  records  related  to  credit 
transactions,  and  information  derived 
frt>m  such  files  and  records,  even  if  the 
information  has  been  aggregated, 
summarized,  or  reorganized  to  facilitate 
analysis. 

(c)  Appropriate  corrective  action — (1) 
General  requirement.  For  the  privilege 
in  this  Section  to  apply,  appropriate 
corrective  action  is  required  when  the 
self-test  shows  that  it  is  more  likely  than 
not  that  a  violation  occurred,  even 
though  no  violation  has  been  formally 
adjudicated. 

(2)  Determining  the  scope  of     - 
appropriate  corrective  action.  A  creditor 
must  take  corrective  action  that  is 
reasonably  likely  to  remedy  the  cause 
and  effect  of  a  likely  violation  by: 

(i)  Identifying  the  policies  or  practices 
that  are  the  likely  cause  of  the  violation; 
and 

(ii)  Assessing  the  extent  and  scope  of 
any  violation. 

(3)  Types  of  relief.  Appropriate 
corrective  action  may  include  both 
prospective  and  remedial  relief,  except 
that  to  establish  a  privilege  under  this 
section: 


(i)  A  creditor  is  not  required  to 
provide  remedial  relief  to  a  tester  used 
in  a  self-test; 

(ii)  A  creditor  is  only  required  to 
provide  remedial  relief  to  an  applicant 
identified  by  the  self-test  as  one  whose 
rights  were  more  likely  than  not 
violated;  and  , 

(iii)  A  creditor  is  not  required  to 
provide  remedial  relief  to  a  particular 
applicant  if  the  statute  of  liinitations 
applicable  to  the  violation  expired 
before  the  creditor  obtained  the  results 
of  the  self-test  or  the  applicant  is 
otherwise  ineligible  for  such  relief 

(4)  No  admission  of  violation.  Taking 
corrective  action  is  not  an  admission 
that  a  violation  occurred. 

(d)  Scope  of  privilege — (1)  General 
rule.  The  report  or  results  of  a  privil^ed 
self-test  may  not  be  obtained  or  used: 

(i)  By  a  government  agency  in  any 
examination  or  investigation  relating  to 
compliance  with  the  Act  or  this 
regulation;  or 

(ii)  By  a  government  agency  or  an 
applicant  (including  a  prospective 
applicant  who  alleges  a  violation  of  • 
§  202.4(b))  in  any  proceeding  or  civil 
action  in  which  a  violation  of  the  Act  or 
this  regidation  is  alleged. 

(2)  Loss  of  privilege.  The  report  or 
results  of  a  self-test  are  not  privileged 
luider  paragraph  (d)(1)  of  this  section  if 
the  creditor  or  a  person  with  lawful 
access  to  the  report  or  results: 

(i)  Volimtarily  discloses  any  part  of 
the  report  or  results,  or  any  other 
information  privileged  under  this 
section,  to  an  applicant  or  government 
agency  or  to  the  public; 

(ii)  Discloses  any  part  of  the  report  or 
results,  or  any  other  information 
privileged  imder  this  section,  as  a 
defense  to  charges  that  the  creditor  has 
violated  the  Act  or  regulation;  or 

(iii)  Fails  or  is  unable  to  produce 
written  or  recorded  information  about 
the  self-test  that  is  required  to  be 
retained  under  §  202.12(b)(6)  when  the 
information  is  needed  to  determine 
whether  the  privilege  applies.  This 
paragraph  does  not  limit  any  other 
pen^ty  or  remedy  that  may  be  available 
for  a  violation  of  §  202.12. 

(3)  Limited  use  of  privileged 
information.  Notwithstanding  paragraph 
(d)(1)  of  this  section,  the  self-test  report 
or  resvdts  and  any  other  information 
privileged  under  this  section  may  be 
obtained  and  used  by  an  applicant  or 
government  agency  solely  to  determine 
a  penalty  or  remedy  after  a  violation  of 
the  Act  or  this  regidation  has  been 
adjudicated  or  admitted.  Disclosures  for 
this  limited  purpose  may  be  used  only 
for  the  particular  proceeding  in  which 
the  adjudication  or  admission  was 
made.  Information  disclosed  under  this 
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paragraph  (d)(3)  remains  privileged    , 
under  paragraph  (d)(1)  of  this  section. 

§  202.16    Requirements  for  electronic 
communication. 

(a)  Definition.  Electronic 
communication  means  a  message 
transmitted  electronically  between  a 
creditor  and  an  applicant  in  a  fonnat 
that  allows  visual  text  to  be  displayed 
on  equipment,  for  example,  a  personal 
computer  monitor. 

(b)  General  rule.  In  accordance  with 
the  Electronic  Signatures  in  Global  and 
National  Commerce  Act  (the  E-Sign  Act) 
(15  U.S.C.  7001  et  seq.)  and  the  rules  set 
forth  in  this  regulation,  a  creditor  may 
provide  by  electronic  communication 
any  disclosure  required  by  this 
regulation  to  be  in  writing.  Disclosures 
provided  by  electronic  communication 
must  be  provided  in  a  clear  and 
conspicuous  manner  and  in  a  form  the 
applicant  may  retain. 

(c)  When  consent  is  required.  For 
disclosures  required  by  this  regulation 
to  be  in  writing,  a  creditor  shall  obtain 
an  applicant's  affirmative  consent  in 
accordance  with  the  requirements  of  the 
E-Sign  Act.  Disclosures  under 
§§202.9(a)(3)(i)(B).  202.13(a),  and 
202.14(a)(2)(i)  are  not  subject  to  this 
requirement  if  provided  on  or  with  the 
application. 

(d)  Address  or  location  to  receive 
electronic  communication.  A  creditor 
that  uses  electronic  communication  to 
provide  disclosures  required  by  this  part 
shall: 

(1)  Send  the  disclosure  to  the 
applicant's  electronic  address;  or 

(2)  Make  the  disclosure  available  at 
another  location  such  as  an  Internet 
Web  site;  and 

(i)  Alert  the  applicant  of  the 
disclosure's  availability  by  sending  a 
notice  to  the  applicant's  electronic 
address  (or  to  a  postal  address,  at  the 
creditor's  option).  The  notice  shall 
identify  the  accoimt  involved  and  the 
address  of  the  Internet  Web  site  or  other 
location  where  the  disclosure  is 
available;  and 

(ii)  Make  the  disclosiue  available  for 
at  least  90  days  from  the  date  the 
disclosing  first  becomes  available  or 
from  the  date  of  the  notice  alerting  the 
applicant  of  the  disclosure,  whichever 
comes  later. 

(3)  Exceptions.  A  creditor  need  not 
comply  with  paragraph  (d)(2)(i)  and  (ii) 
of  this  section  for  the  disclosure  - 
required  by  §  202.13(a). 

(e)  Redelivery.  When  a  disclosure 
provided  by  electronic  communication 
is  returned  to  a  creditor  undelivered,  the 
creditor  shall  take  reasonable  steps  to 
attempt  redelivery  using  information  in 
its  files. 


(f)  Electronic  signatures.  An  electronic 
signature  as  defined  under  the  E-Sign 
Act  satisfies  any  requirement  under  this 
part  for  an  applicant's  signature  or 
initials. 

§  202.1 7    Enforcement,  penalties  and 
liabilities. 

(a)  Administrative  enforcement — (1) 
As  set  forth  more  fully  in  section  704  of 
the  Act,  administrative  enforcement  of 
the  Act  and  this  regulation  regarding 
certain  creditors  is  assigned  to  the 
Comptroller  of  the  Cxurency,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation, 
Office  of  Thrift  Supervision,  National 
Credit  Union  Administration,  Surface 
Transportation  Board,  Secretary  of 
Agriculture,  Farm  Credit 
Administration,  Seciuities  and 
Exchange  Commission,  Small  Business 
Administration,  and  Secretary  of 
Transportation. 

(2)  Except  to  the  extent  that 
administrative  enforcement  is 
specifically  assigned  to  other 
authorities,  compliance  with  the 
requirements  imposed  under  the  Act 
and  this  regulation  is  enforced  by  the 
Federal  Trade  Commission. 

(b)  Penalties  and  liabilities — (1) 
Sections  702(g)  and  706(a)  and  (b)  of  the 
Act  provide  that  any  creditor  that  fails 
to  comply  with  a  requirement  imposed 
by  the  Act  or  this  regulation  is  subject 
to  civil  hability  for  actual  and  punitive 
damages  in  individual  or  class  actions. 
Pursuant  to  sections  702(g)  and  704(b), 
(c),  and  (d)  of  the  Act.  violations  of  the 
Act  or  this  regulation  also  constitute 
violations  of  other  federal  laws.  Liability 
for  ptuiitive  damages  can  apply  only  to 
nongovernmental  entities  and  is  limited 
to  $10,000  in  individual  actions  and  the 
lesser  of  $500,000  or  1  percent  of  the 
creditor's  net  worth  in  class  actions. 
Section  706(c)  provides  for  equitable 
and  declaratory  relief  and  section  706(d) 
authorizes  the  awarding  of  costs  and 
reasonable  attorney's  fees  to  an 
aggrieved  applicant  in  a  successful 
action. 

(2)  As  provided  in  section  706(f).  a 
civil  action  under  the  Act  or  this 
regulation  may  be  brought  in  the 
appropriate  United  States  district  court 
without  regard  to  the  amount  in 
controversy  or  in  any  other  court  of 
competent  jurisdiction  within  two  years 
after  the  date  of  the  occiurence  of  the 
violation,  or  within  one  year  after  the 
commencement  of  an  administrative 
enforcement  proceeding  or  of  a  civil 
action  brought  by  the  Attorney  General 
of  the  United  States  within  two  years 
after  the  alleged  violation. 


(3)  If  an  agency  responsible  for 
administrative  enforcement  is  unable  to 
obtain  compliance  with  the  Act  or  this 
regulation,  it  may  refer  the  matter  to  the 
Attorney  General  of  the  United  States.  If 
the  Board,  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  or  the  National  Credit 
Union  Administration  has  reason  to 
believe  that  one  er  more  creditors  have 
engaged  in  a  pattern  or  practice  of 
discotnaging  or  denying  applications  in 
violation  of  the  Act  or  this  regulation, 
the  agency  shall  refer  the  matter  to  the 
Attorney  General.  If  the  agency  has 
reason  to  believe  that  one  or  more 
creditors  violated  section  701(a)  of  the 
Act.  the  agency  may  refer  a  matter  to  the 
Attorney  General. 

(4)  On  referral,  or  whenever  the 
Attorney  General  has  reason  to  believe 
that  one  or  more  creditors  have  engaged 
in  a  pattern  or  practice  in  violation  of 

'the  Act  or  this  regulation,  the  Attorney 
General  may  bring  a  civil  action  for  such 
relief  as  may  be  appropriate,  including 
actual  and  punitive  damages  and 
injunctive  relief. 

(5)  If  the  Board,  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  or  the  National  Credit 
Union  Administration  has  reason  to 
believe  (as  a  result  of  a  consumer 
complaint,  a  consumer  compliance 
examination,  or  some  other  basis)  that  a 
violation  of  the  Act  or  this  regulation 
has  occurred  which  is  also  a  violation 
of  the  Fair  Housing  Act,  and  the  matter 
is  not  referred  to  the  Attorney  General, 
the  agency  shall: 

(i)  Notify  the  Secretary  of  Housing 
and  Urban  Development;  and 

(ii)  Inform  the  applicant  that  the 
Secretary  of  Housing  and  Urban 
Development  has  been  notified  and  that 
remedies  may  be  available  under  the 
Fair  Housing  Act. 

(c)  Failure  of  compliance.  A  creditor's 
failure  to  comply  with  §§  202.6(bM6). 
202.9,  202.10.  202.12  or  202.13  is  not  a 
violation  if  it  results  from  an 
inadvertent  error.  On  discovering  an 
error  under  §§  202.9  and  202.10,  the 
creditor  shall  correct  it  as  soon  as 
possible.  If  a  creditor  inadvertently 
obtains  the  monitoring  information 
regarding  the  ethnicity,  race,  and  sex  of 
the  applicant  in  a  dwelling-related 
transaction  not  covered  by  §  202.13.  the 
creditor  may  retain  information  and  act 
on  the  application  without  violating  the 
regulation. 

Appendix  A  to  Part  202 — ^Federal 
Enforcement  Agencies 

The  following  list  indicates  the  federal 
agencies  that  enforce  Regulation  B  for 
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particular  classes  of  creditors.  Any  questions 
concerning  a  particular  creditor  should  be 
directed  to  its  enforcement  agency.  Terms 
that  are  not  defined  in  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(s))  shall  have 
the  meaning  given  to  them  in  the 
International  Banking  Act  of  1978  (12  U.S.C. 
3101). 
National  Banks,  and  Federal  Branches  and 

Federal  Agencies  of  Foreign  Banks:  Office 

of  the  Comptroller  of  the  Currency. 

Customer  Assistance  Group,  1301 

McKinney  Street,  Suite  3710,  Houston, 

Texas  77010 

State  Member  Banks,  Branches  and 
Agencies  of  Foreign  Banks  (other  than  federal 
branches,  federal  agencies,  and  insured  state 
branches  of  foreign  banks),  Commercial 
Lending  Companies  Owned  or  Controlled  by 
Foreign  Banks,  and  Organizations  Operating 
under  Section  25  or  25 A  of  the  Federal 
Reserve  Act. 

Federal  Reserve  Bank  serving  the  district  in 
which  the  institution  is  located. 
Nonmember  Insured  Banks  and  Insured  State 

Branches  of  Foreign  Banks:  FDIC 

Consumer  Response  Center,  2345  Grand 

Boulevard,  Suite  100,  Kansas  City, 

Missouri  64108 

Savings  institutions  insured  under  the 
Savings  Association  Insurance  Fund  of  the 
FDIC  and  federally  chartered  savings  banks 
insured  under  the  Bank  Insurance  Fund  of 
the  FDIC  (but  not  including  state-chartered 
savings  banks  insured  under  the  Bank 
Insurance  Fund). 

Office  of  Thrift  Supervision  Regional 
Director  for  the  region  in  which  the 
institution  is  located. 


Federal  Credit  Unions:  Regional  office  of  the 
National  Credit  Union  Administration 
serving  the  area  in  which  the  federal  credit 
union  is  located. 

Ai'r  carriers:  Assistant  General  Counsel  for 
Aviation  Enforcement  and  Proceedings, 
Department  of  Transportation,  400  Seventh 
Street,  SW.,  Washington.  DC  20590 

Creditors  Subject  to  Surface  Transportation 
Board:  Office  of  Proceedings,  Sutrface 
Transportation  Board,  Department  of 
Transportation,  1925  K  Street  NW., 
Washington,  DC  20423 

Creditors  Subject  to  Packers  and  Stockyards 
Act:  Nearest  Packers  and  Stockyards 
Administration  area  supervisor. 

Small  Business  Investment  Companies:  U.S. 
Small  Business  Administration,  409  Third 
Street,  SW.,  Washington,  DC  20416. 

Brokers  and  Dealers:  Seciuities  and  Exchange 
Conunission,  Washington,  DC  20549. 

Federal  Land  Banks,  Federal  Land  Bank 
Associations,  Federal  Intermediate  Credit 
Banks,  and  Production  Credit  Associations: 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 

Retailers,  Finance  Companies,  and  All  Other 
Creditors  Not  Listed  Above:  FTC  Regional 
Office  for  region  in  which  the  creditor 
operates  or  Federal  Trade  Commission, 
Equal  Credit  Opportunity,  Washington,  DC 
20580. 

Appendix  B  to  Part  202— Model 
Application  Forms 

1.  This  appendix  contains  five  model 
credit  applicatioaibrms,  each  designated  for 
use  in  a  particular  type  of  consumer  credit 
transaction  as  indicated  by  the  bracketed 


caption  on  each  form.  The  first  sample  form 
is  intended  for  use  in  0{>en-end,  unsecured 
transactions;  the  second  for  closed-end, 
secured  transactions;  the  third  for  closed-end 
transactions,  whether  unsecured  or  secured; 
the  fourth  in  transactions  involving 
community  property  or  occurring  in 
community  property  states;  and  the  fifth  in 
residential  mortgage  transactions  which 
contains  a  model  disclosure  for  use  in 
complying  with  §  202.13  for  certain  dwelling- 
related  loans.  All  forms  contained  in  this 
appendix  are  models;  their  use  by  creditors 
is  optional. 

2.  The  use  or  modification  of  these  forms 
is  governed  by  the  following  instructions.  A 
creditor  may  change  the  forms:  by  asking  for 
additional  information  not  prohibited  by 
§202.5;  by  deleting  any  information  request; 
or  by  rearranging  the  format  without 
modifying  the  substance  of  the  inquiries.  In 
any  of  these  three  instances,  however,  the 
appropriate  notices  regarding  the  optional 
nature  of  courtesy  tides,  the  option  to 
disclose  alimony,  child  support,  or  separate 
maintenance,  and  the  limitation  concerning 
marital  status  inquiries  must  be  included  in 
the  appropriate  places  if  the  items  to  which 
they  relate  appear  on  the  creditor's  form. 

3.  If  a  creditor  uses  an  appropriate 
Appendix  B  model  form,  or  modifies  a  form 
in  accordance  with  the  above  instructions, 
that  creditor  shall  be  deemed  to  l>e  acting  in 
compliance  with  the  provisions  of 
paragraphs  (b),  (c)  and  (d)  of  §202.S  of  this 
regulation.  ,    - 

BILLING  CODE  S210-01-P 


■^^ 
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Clwck 
Anaopcuie 


CREDIT  APPLICATION 

IMPOKTANT  Rod  ihcac  OtncfiDw  befatr  nin^liHiii  H        . .  .       j_ 

n  IfyouireBWIymf  fof  iBBKlividmliccomiiryiMowiiiimitindirerelyiiigotiyoufowrincoiiKorii^ 
or  vnm  of  umher  pcnon  as  (he  bnu  for  repaymcM  oT  die  crtdx  requeued,  conpleie  only  Sections  A  aid  D 
a  If  you  uc  ipplync  fo»  •  J0"«  •c«M«  M  an  account  thai  you  and  anodm  penon  will  uae.  complete  all  Sections.  piDvidaig 
in/onnauan  m  B  about  the  joint  applicant  or  user 


We  intend  IS  apply  fat  joini  cmbL 


D  Wyou««  applymg  for  ar  individual  accouii.bui  an:  relying  on  income  from  alanony.  chid  support,  or     . 

on  ilie  mcome  or  assets  of  another  penon  as  ihc  basu  for  repaymcn  of  Jie  citdii  requested,  complae  all  Sections  to  die  enoK 
poasiMe.  providing  infomution  in  B  abou  ihe  person  on  whose  alimony,  support,  or  maintenance  peymenis  or  mcaae  or  ttsa 
you  arc  relying 


SECTION  A-INFORMAnON  RECARDING  APfLICANT 

Full  Name  (Last.  Fvm.  Middle)    

Present  Sotet  Adtkess    

Cuy Stale  

Social  Secunty  No 

Previous  Sireei  Address     

Cuy    : ;    Slate  


Bathdatt:     /    / 
Years  there  


Zip 


Telephone 


Dntcr's  License  No 


Yeanthoe 


Zip 


Present  Kmployer    

Position  or  mie:  

Employer's  Address  

Previous  Dnployer      

Previous  Employer's  Adtkcss  

Prc-icnt  net  salary  or  conunission    S 


Yeanthoe   

Name  of  supervisor  . 


Telephone 


Yean  there 


P«»- 


Nq  Dependents 


Ages 


AlkDoay,  cUM  wpport,  or  wpnrMc  malatauacc  iDcaaa  need  not  be  mealed  If  yon  da  aM  wiak  la  have  H  cooaidcnd  a*  a  baak  fer  rcpaylac 

this  obligation. 

Alimony,  child  support,  separate  maintenance  reteived  under  coun  order  D  written  agreement  O  oral  underuanding  D 


Other  income:  S. 


P«'. 


Saurce<s)  of  other 


Is  any  income  li.ued  in  diis  Secuon  likely  to  be  reduced  in  the  next  two  yeais^  , 
O  Yes  ( Explain  in  detail  on  a  sepanie  dieet )      No  D 


Have  you  ever  received  credit  from  us  > . 

Checking  Account  No   

Savings  Accoiait  No    

Name  of  nearest  relative 

ntM  living  with  you 

Relationship    


When' 


(iLsutution  and  Branch. . 
Insutuicn  and  Branch  . 


Office: 


Telephone 


Adilress  . 


SECTION  »— INTORMATION  REGARDING  JOINT  APPUCA-VT,  USER.  OR  OTHER  PARTY  a'«e  separate  sheets  if  necessary.) 

full  Name  (Last.  First,  Middle) Biithdaie      / 

RelatMM»hipioApplicanitifany| . 

Present  Street  Address . 

City    State  Zip  Telephoiie    


Years  there 


Social  Sctuniy  No     

pR.wnt  Fmployer    

Position  or  title    

Employer's  Adtfeess  

^vious  Employer      

Previous  Employer's  Adtkess   

Pre vnt  net  Mlary  or  commLvsmn    S 


DnvCT's  License  No 
Yean  there    


Tele  phi  aw 


Name  of  supervisor 


Ycirs  there 


P«- 


Ao  Ucpendenis  . 


Ages 


t  need  not  be  revealed  U  yoa  da  OM  with  to  have  it  caattdercd  as  a  basis  fer  repaying 


Alimonv,  child  Mppon,  or  separate  laaialettance  ince 
Ibis  obligabaa. 

Alimony,  child  sjppon.  separate  nMaitenance  received  under  court  order '-'  written  agreement '-'  onl  undcistanding  ^ 


Other  income    $  . 


P«. 


Soufcet  s  I  of  other  income 


Is  any  income  listed  in  this  Secuon  likely  to  be  reduced  in  the  next  two  yean? 
D  Yes  (Explain  in  detail  on  a  separate  sheet)      NoO 

Checking  Account  No   

Savings  Accoiait  No    __^_ 


Insutution  and  Branch  . 
Insiiiution  and  Bnnch  . 


Name  of  nearest  relative  not  living 

wiih  loint  Applicant.  User,  or  Other  Piny  

Relationship     Address  . 


Telephone 


SECTION  C     MAUTAL  STATI.S 

(Do  aol  complete  if  tbia  it  an  appKcatiaa  for  an  iadividul  accoiuL) 

Applicani    D  Married  U  Sepanied  Q  IJnmamed  (including  single,  divorced,  and  widowed) 

Other  Pany    Q  Matned  O  Separated  Q  Uimanied  (including  single,  divorced,  and  widowed) 
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(Opan-end,  unaaeuratf  crodi] 

SECTION  D— ASSET  AND  DBBTINFOKMAITON  (If  SeciKwBlMa  been  co«aple»A  das  Sectk»  should  be  cowpleted  giving  infatinal  ion  afaoiii 
both  dK  Applicant  and  Jomt  Applicant,  User,  crOihct  Penon.  Plca>eniaikApplican-Telatedinldniittionwi(han"A.''If  SecuonBwai 
not  coopleied,  only  ghc  wfannation  about  the  Applicant  in  this  Section ) 

ASSETS  OWVED  (uae  aepanle  aheet  if  neceaory.) 


DescnpuonofAneis 

VUue 

Subject  to  Debt? 
Yes/No 

Naine(s)ofOwna(s) 

Caah 

S 

^ 

Autonnbiles  (Make.  Model.  Year) 

Cash  Value  of  Life  Insuiance  ( Issuer. 
FaceVUue) 

Real  Enate  (Locauon.  Dale  Acquired) 

MarketaMe  Secunues  (Lvtuer.  Type.  No  of  Shares) 

Other  (Ust) 

Toal  Assets 

s 

•* 

OUTSTANtHNC DEBTS  (Include  charge  accoiaits.  mtiallmem  contiacts.  credit  caids. 
lent,  nDtigageit.  etc.  Use  aepanie  sheet  if  necessary ) 


Creditor 

Type  of  Debt 
or  Acct.  No 

Name  m  Which 
Acct.  Carried 

Onginal 
Debt 

Present 
Balance 

Mondily 
Paymetas 

Pas  Due' 

Yes/No 

1    (Landlordor 
Mortgage  Holder) 

D  Rent  Payment 
OMongage 

$(Ottutreni) 

S  (Onut  rent) 

S 

• 

^ 

- 

- 

Total  Debu 

S 

S 

s 

H'retittjtrjertmce-\j 


XiAve  Paid 


1.                                                                                                        s 

2 

guarantor  on  any  loan  or  contract' 

Ye.v  D 

NoD 

Ifyes" 
for  whom'' 

To  whom ' 

Are  there  any  unsattsfied 
judgmenLs  against  you'' 

YesD 
No  n 

Amount  S 

If-ycs" 

to  whom  owed ' 

Have  you  been  declared 
bankrupt  in  the  last  14  years' 

YesQ 
No  D 

If  "yes" 
where  * 

Year 

Other  Obligtiions-  <E.g..  liability  to  pay  alimony,  child  support,  .sepantc  maintenance  Use  separate  sheet  it  ncces-sary  ) 


Fvcrything  thai  I  have  stated  in  this  application  is  correct  to  the  best  of  my  knowledge  I  understand  thai  you  will  retain  this  application  whether 
or  not  It  IS  approved  You  are  authonzed  to  check  my  credit  and  employment  hi.story  and  to  answer  questions  about  your  credit  expenence  with  me 


Applicant's  Signaaire 


Date 


Other  Signature 
I  Where  Apphcable) 
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CREDIT  APW.ICATION 
IMTORTANT  RMd  *•«  UnclkMu  brfoti  compicttnt  tUi  Aff  llcaMM. 


Clwck 
Anmpnac 


D  I  r  you  are  avlying  foe  indiviikal  cudil  in  yam  own  nanc  uid  bt  retyui(  on  yoM  own  ncane  or  anas  md  m  the  UKu  IK  or  imta^ 
•imte  pm  w  (he  bws  far  rqaymn  oflhc  cmki  rtqueocd  canipku  Saruom  AX.  D.  aid  E.  on^ 

D  If  *B  H  an  ^iphcitian  for  jomi  ere*  with  ancxhcr  pmon.  comptett  all  Section,  providing  informuon  in  B  about  the  joint  applicant 

VUe  inioid  to  apply  for  |Oini  credu 

Q  ir  you  arr  applying  fee  indivKknl  credit,  but  are  le lying  on  incone  froiB  alnuny.  child  upporv  or  lepwate  maintenance  or  on  the 
incorne  (I  aisett  or  ■wthei  pervin  »» the  bMB  for  lepayiwnt  of  the  credtt  lequeMed.  coirplete  all  Sections  to  the  extent  posaible. 
(voviding  mformation  in  B  aboui  the  pcmn  on  whoje  alimony,  support  or  mainienanoc  paymenu  or  income  or  asiets  you  arc  relying 


Amount  Requested 
$  


Payment  Dale  Desired 


Proceeds  of  C'nedit 
To  be  Used  For 


StCTION  A-INPOIIMATION  RECARMNG  APPUCANT 

full  NanK(lj.st,F«st.  Middle)    _, 

Present  Street  Address 

Cvr  -    Slate  

Social  Security  No    ^ 

Previous  Street  Address 

City   


Baihdate     '    / 

Years  there   


Zip 


Telephone 


Driver's  License  No 


Yeaix  there 


State 


Zip 


pRvnt  Employer    _ 

Position  or  lule    

tjaployet's  Adthess 
Previous  Fmployer 


Years  there    

Name  of  sipervisi 


Telephone 


Years  there 


Previous  ('mploycr's  Ad<^ss   

Present  net  salary  or  cominiMion   $ 


PW- 


No  Ptpmdciim" , 


Ar». 


Altaoa  V.  child  supfHW  or  scpmle  lulBlnuBcc  IneooK  need  oM  be  maled  it  van  do  oot  w«ah  to  hwe  it  cMsMertd  aa  a  basis  far  repaying 

this  ohiigaliaiL 

Alimony,  child  support,  wpante  maintenance  received  under  coun  order  D   wnaen  agreement  G   oral  undetManding  D 


Other  iKome    S . 


Source(sl  of  other  ncome 


When' 


Is  any  income  listed  in  this  Section  li^ly  to  be  reduced  before  the  credit  requested  is  pud  olT    _ 
D  Yes  (Esplain  in  detail  on  a. separate  sheet  I      NoD 

Have  you  ever  received  credit  from  us* , 

Checking  Acctxjnt  No  

Savings  Ac  count  No    _^ 

Name  of  nearest  relative 

not  living  with  you  , 

Relationiihip    


Office: 


Insuniion  and  Bmch  . 
Institution  and  Branch 


Telephone 


Address 


SECTION  ft    IXFDRMATION  RfCARMNG  JOINT  APPLICANT.  OR  OTHER  PARTY  fl'se  separate  sheets  if  necessary.) 

Full  N«iie (List,  First.  Middle) Uinhdaic 

Relaiion.ship  to  Applicant  (ifany) — - 

Present  Street  Adckess . 

(iiv    State  Zip   Tckphonc    


Years  there 


Social  Secuniy  No    

Present  Ijnployer    _^^____^^_ 

PosKion  or  title    

l.mplovcr's  Address  

Previous  tmfiloycr      

Prvs'ious  r.mplos'er's  Ad4kess   

Prevni  net  saJarv  or  commissiofi    S 


Dnwr's  Licen.se  No 
Years  there    


Telephone 


Name  of  supervisor 


Ycarsilwre 


P«. 


No  Dependents  . 


\ee>. 


AUmMV,  ckid  >app«1.  or  sepwawlaataltmawe  Ikmk  oeni  tM  kt  rtmitd  it  yea  de  mi  wkk  to  have  it  eoastderrd  as  a  basis  tar  repaying 

this  ablitallaa. 

Alimony,  child  support,  separate  maintenance  received  under    eounofderO   vtTiuen  agreement  D   oral  undelsianding  □ 


Other  income   S . 


P". 


Source)  s|  of  otha  mcome 


Is  any  mconte  listed  in  this  Section  likely  lo  be  reduced  before  ihe  credit  requested  is  paid  ofT' 

D  Yes  I  explain  in  deuil  on  a  wpante  sheet.  I      NoO 

Checking  Account  No   Insutuiion  and  Branch  . 

___^     Insutution  and  Branch  , 


Savings  Account  No ^ 

Name  of  taaresi  relative  not  living  with 

loim  Applicani  Of  Other  hny 

Relaiionship     Address  

SECTION  <     MARITAL  STATIS 

(Do  BM  caaplne  It  Ibia  ia  an  appHcatlaa  far  aa  tMlividul  aecMBt) 

Applicait     n  Mamed  D  Separated  O  Unnamed  (including  single,  divorced,  and  widossed) 

Other  Patty     O  Mamed  O  Separated  Q  Unmamed  (including  single.  divoKol.  and  widowed) 
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[Cteaae  and,  lacurad  aada) 

SECTION  D—  ASSET  AND  DEBT  D)F0RMATI0N  (If  Secuon  B  has  been  completed,  this  Sbcuon  should  be  completed  giviig  mfonnauon  about 
both  the  Appkcan  and  Jomt  Applicaiu  or  Other  Person.  Pleaie  mark  Applicant-Klated  infotmauon  with  an  "A  "  If  Section  B  am  nut 
conpleied.  only  give  inftmiAKin  about  the  Applicam  m  this  Secuon.) 

i4SSE7X  (WWED  (UK  scpaiaic  sheet  if  necessity.) 


Descnpuon  of  Assets 

Wlue 

Subject  to  Debi:> 
Yesfl*) 

Nanie(s)ofOwnei(t) 

Cash 

S 

Aoionobiles  (Make.  Model.  Year) 

• 

Ca.sh  VUue  of  Life  Inuiance  (Issuer. 
Faix  Value) 

Real  Estate(Location.  Date  Acquired) 

Marketable  Sccunues  (Issuer.  Type.  No  of  Shares) 

• 

Oiln(Li.st) 

Total  Assets 

S 

OUTSTANMNC  DEBTS  (Include  charge  accounts.  insullmtM  conincts.  credii  canlv  rent,  mortgages,  etc 
Use  wparate  sheet  tf  neces.safy.) 


Creditor 

Type  of  Debt 
orAcci  No 

Name  m  Which 
Acci  Camed 

Onginal 
Debt 

Present 
Balance 

Monthly 
Payments 

Past  Due? 
Yes/No 

1.  (Landlord  or 
Mortgage  Holder) 

O  Rent  Payment 
D  Mongage 

S  (Onut  rent) 

S  (Onut  rent) 

$ 

2. 

; 

J- 

Total  Debts 

S 

S 

S 

(Cmlil  Rrfenmcr>) 

Date  Paid 

1                                                                                                                                     J 

2 

Are  vou  a  eo-inaker.  endorvcr  or 
guataninr  on  any  loan  or  contract  * 

^■es  n 

No  n 

It  "yes" 
,  tor  ss-hom ' 

To  wlmm ' 

Are  there  any  uasaiisfied 
judgmens  against  you ' 


Ve.s  D 
No  D 


Amount  S 


Ifyes" 

to  whom  owed* 


Have  you  ix'cn  ilecl.ircd 
bankrupt  in  the  last  14  years  * 


Yes  a 

No  n 


Ifyes" 
where* 


Other  Obligations    <  E  g  .  liabiliry  to  pay  altmcny.  child  support,  separate  mainenaiKe  Use  sepaiate  sheet  n  necrvsar^  I 


SECTION  E  -  SECCRED  CREDIT  (Bnelly  describe  the  property  to  he  given  as  security.) 


and  Lsl  names  and  addresses  of  all  co-owners  of  the  property 
Name 


Afldress 


If  the  secuniy  is  real  cslale.  give  the  full  name  uf  your  spouse  (if  any) 


Everything  that  I  have  stated  in  this  application  is  correct  to  the  best  of  my  knowledge  I  umlersiand  that  you  Will  retain  this  apphc:ilion  wliethcf 
or  not  u  is  appros'ed  You  are  authonzed  to  check  my  credit  and  employment  history  and  lo  answer  questuais  aboix  your  credit  expcnenee  with  me 


Applicant's  Signature 


Date 


Othei  Signature 
(WTiere  Applicable  I 


Date 
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(Omm and.  iiiiMiMUddMnK  cn«] 


Check 
Box 


CREDIT  APPLICATION 
IMrOKTA.VT:  Rnd  <kat  Dlneliaiu  Im«mc  nflilli|  Ikto  AppDcittaB. 

Q  If  you  IK  inilyuig  fn  iMliviihal  urdii  in  you  own  nunc  and  mt  rclyni  on  jnur  own  Lnconic  oi  aueu  >nd  rax  the  incame  or  men  of 
■KXlupencnuilKbKuiiteiqvyTncni  of  ihc  credit  requeued.  con^ileieoniySeaiau  A  uidD  If  the  nnficaied  anjn  is  to  be 
Mcured.  ibo  compleie  iKe  lint  |an  of  Section  C  md  Section  E 

D  If  you  ire  TOlyin  J  fa  joint  c  ledit  with  UKXher  pcnon.  complete  ill  Secuonn  exceiii  E.  providing  infomuiMW  in  B  iboui  the  joim 
•pplicant  Ir  (he  roiucxted  ciedii  u  lo  be  Mcuied.  then  compleu  Section  E. 

Wc  intend  lo  apply  for  joint  credit 


D  If  you  are  ^iplying  for  individual  credit,  hut  ait  relying  on  income  (ran  alimony,  child  nj|)pan.  or  Mparaic  maintenance  or  on  the 
income  or  asjei-i  of  another  penon  a.t  the  basn  for  repayment  of  the  credit  tequeaed.  complete  >U  Sectiom  except  E  to  the  extent 
poMihle.  |»oviding  information  in  B  about  the  perwn  on  whose  alimony,  suppon.  or  maintenance  payment.^  or  income  or  a.«seu  you 
ait  relying  II  the  requeued  credit  i<  to  be  secured,  then  ctanpletc  Seaion  E. 


Amount  Requested 
S  


Payment  Date  Desired 


Proceeds  of  Credit 
To  be  Used  For 


SrmOM  A     INFORMATION  REGARMNC  APPLICANT 

KullName(l««.Ku«.  Middle)     

Present  Sinet  Adtkets 

City    Stale  

Social  Secunty  No 

Previous  Street  Address: „___ 

liiy    State   


7ip 


TeieplMMK 


Dnvcr's  License  No 


Present  Employer    

Position  or  title    

Employer's  Adtkesn 

Previous  Employer      

PrevMMjs  Employer's  Ad<k«»  

Presei*  net  salary  or  comronsion   S 


7'P    . 

Years  there 


Name  of  supervisor  . 


Telephone 


PO. 


No  Dependents: . 


Ages:. 


Rinhdaie 
Years  there 


Years  there 


Years  there 


Alimiov,  chHd  tapport,  or  Hpanir  ■stamaacc  lacone  need  not  W  revealed  if  yn  do  not  wiib  to  have  it  coatidcfcd  aa  a  basil  (or  rcpaytag 

this  obNgalioa. 

Alimony,  child  Kuppon,  separate  mairaenance  received  under   coun  order  Q  written  agreement  Q  oral  undeistanding  D 


Other  income    S  . 


Sourc«s|  of  other  income 


Is  any  income  listed  in  this  Section  liliely  to  be  rethced  before  the  credit  requested  is  paid  ofT' 
D  Yes  ( Explain  m  detail  on  a  sepante  sheet )      No  D 

Have  you  ever  received  credit  (rom  us ' 

Checking  Account  No  

'  Savings  Account  No    


When' 


Insutution  and  Branch  . 
Iruututicn  and  Branch  . 


Office 


Name  of  nearest  relative 

not  living  with  you 

Rclaiioruhip'    


Ttflephtinc 


Address  . 


SECTION  k    INFOHMATION  REG  ARMNC  XJINT  APPLICANT  OR  OTHER  PARTV  (1 '«»  Mparatt  theMs  if  neccttars.) 

Full  Name  (I,ast,  First,  Middle)    Birthdau- 

Ki'LuionshipinApplicanKifany)  , . — . 

Present  Stn-ci  Addri.-ss '. Vcjrs  there 

City    State  Zip    Telephone    


Vtcial  Secnnly  No     

Present  Ijnployer    

Position  or  title    

ImpUner's Atk^ss  

Previous  Employer     

Previous  Employer's  Ad*ess   

Pn-wnt  net  sjl.worcommissHHi    S 


P". 


Dnvcr's  I  icense  No 
Years  there    


Telephone 


Name  of  supervisor  . 


No  l>ependents 


Years  there 


Mimony,  cfaUd  lapport.  or  wparatt  maintnuiiKr  iocoiar  need  not  be  revealed  If  yon  do  ool  wish  lo  base  it  coiuidcr*d  as  a  basis  lor  rrpayint 
this  obligation- 
Alimony,  child  suppon.  separate  maintenance  received  under    coun  order  Q  wntien  agreement  D  oral  umlersumding  D 


Other  inctime    S_ 


Soured  s)  of  fxher  UKome 


Is  any  income  listed  in  this  Section  likely  to  be  reduced  before  the  credit  requested  is  paid  oAT' 
O  Yes  ( Explain  in  deuil  on  a  separate  sheet )      NoD 

(hcckirg  Account  No   

Savings  Account  No    , 


N.ime  ol  nearest  relative  not  living  with 

Joint  Applicant  or  Other  Pviy  

Relationship    Address 


Insutution  and  Branch 
Institution  and  Branch 


Telephone 
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%0maeun6tm 


«i 


SECTION  C— MAMTAL  STATin 
(B*  Ml  cniflHr  Vttla  b  w 

AppiioM:  OMamad  Q 

Other  Piny:    D  Mmed  D 


Icratt.) 

D  UiMimd  (actadmg  iinglc.  dii>oated.  ■» 
Q  Uaninwd  (iachiteg  m|le,  diMMcad.  a 


SECTION  D— ASSTTANB  DEBT  innMAUTION  (If  SeciwB  B  boa  been  tnaplcttd.  tlu  Section  should  be  canpteied  g^ 

both  dK  AppbcaM  wd  loai  Afpiicaai  or  Other  Kenan.  Pleoac  narii  Applicant-ielaied  lafonnaion  with  an  "A  "  If  Secuon  B  wis  not 
complerrd,  only  give  infomHUon  about  the  ApfilicaB  at  dus  Sectiaa) 

ASSETS  OH'NIlUmt  tepmu  sheet  if  neceasary.) 


DcadipoanofAaBeu 

Vihic 

SubieaiDDebi? 
Yea/No 

Nane(s)arOwnei(s) 

Cash 

S 

AuUMiobilu  (Make.  Model.  Year) 

Cash  \%lue  of  Ufe  biniiaK:e  (Issuer. 
FaccVUue) 

Real  Eaiaie(Locaiiaa.  Date  Acquoed) 

r 

MaitEUbIc  Secunuet  (Issuer,  Type.  No.  of  Shares) 

Other  (List) 

•      - 

Toul  Assets 

s 

OUTSTANUNC  DEBTS  (Include  charge  accouits,  UBtaltaient  contiicB.  credit  cards,  rent,  mortgages,  etc  Use  sepaiate  sheet  if  necessary ) 

Creditor 

Type  of  Debt 
orAcctNo. 

Name  in  Which 
AcaCamed 

Ongwal 
Debt 

PleaeM 

Bilmcc 

Momhly 
Paymena 

PutDue-> 
Yes/No 

1     (LwdlonJor 
Mortgage  Holder) 

DRenPaymen 
DMortgage 

SfOnutRM) 

S  (Omit  rent) 

t 

2 

J 

Total  Debts 

S 

$ 

S 

(Cmlil  Rr/rrmcnJ 


Date  Paid 


Are  you  a  comaker,  endorser,  or 

guarantor  on  any  loan  or  contracf        Yes  D  No  Q 


U-ycs" 
for  whom'' 


To  whom ' 


Are  there  any  unsatefied 
judgments  against  you? 


YesD 

No  D  Amoum  $ 


lf>!S" 

towhoraowTif^ 


Have  you  been  declared 
bankntpi  in  the  last  14  yean? 


Yes  D  If-yes" 

No  D  "      ' 


Year 


Other  Obligations-  (Eg  ,  liability  to  pay  altmony,  child  suppon.  sepaiaie  maintenance  Use  sepanie  sheet  d  neccs.vif>  I 

SECTION  E— SECURED  CREDIT  (CofiHe  Miy  if  credit  it  to  be  tcnnd.)  Briefly  describe  the  praprrn  la  be  gisea  as  sKattty. 


and  list  names  and  addresses  of  all  co-owners  of  the  prapeity: 
Name 


Address 


If  the  secunty  us  real  estate,  give  the  hill  name  of  your  spoun  (if  any): 


Everything  that  I  have  stated  ip  dus  application  is  correct  to  the  best  of  my  knowledge.  I  understand  that  yo"  will  retain  this  qiplicauon  whether 
or  not  It  IS  approved.  You  are  authorized  to  check  ray  credit  and  employment  history  and  to  answer  qtiesiions  about  your  credit  expcnence  with  me 


Applicam's  Signature 


Date 


Other  Signature 
(Where  ApphcaMei 


Date 
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(ConmulMK  «ra»«M)ij 


CREDIT  APPLICATION 
IMKNTTAMT:  Read  tkot  IMnctlMi  bcfoR  noiplrttBC  Ihto  AppKcalMa. 


Check  D  If  you  gt  ipplyii^  «cr  wdiviauil  cmki  in  your  own  imnc  ■«  not  mtned.  miitra  rdying  on  «liiiioiiy.  child  aifpen.  or  tqaiiie 

ApiropiMic  n«miamMp«nmwor<milKiiKanit««»»MJofifwih<ipa»nMihebmttfcfitp«yrae«or*ccrediiiBSi^ 

Bo*  Sccuont  A  uid  D  If  the  irquenol  cRdii  is  lo  be  Kcwnl.  alw  corapleie  SaciMn  E 

D  In  ill  oihef  tioiainns.  candle  all  Sectnm  oicqx  E,  providing  mfonnauon  in  B  tboui  your  jpouie.  •  loini  applcan  or  lua,  or 

Ok  ptrmn  on  whoM  «limory.  aipport.  or  miinoiance  paymcntt  or  income  or  UMU  you  tre  relymg  If  Uie  r««iuc«ed  creii  i>  lo 

be  MCuied.  ilM  complete  Section  E 

If  ymi  ii««ndio  tppJyfer  joint  ciediupleoM  initial  here    


Amount  Requeued 
S  


Piyment  D«e  Deancd 


Proceedi  of  Credit 

To  be  L'sed  For 


SECTION  A-INfO«MATIOf«  REGARMNC  AmjCANT 

Full  Nine  (Li»t,  FiTB.  Middle) 

Pioent  Soeei  AdtkcM     ^ 

Cur . st«w  

Social  Secunly  No 

PrevKMU  Siraei  Addreia    

City 


Bnhdiie 
Yean  there 


Zip 


Telephooe 


Onver's  Liceuc  No. 


Yean  there 


Siau 


Zip 


Prexn  Employer  

Position  or  lule    

Employer'*  Adthcffi  

Pnvioin  Fjnployer     

Pievnui  Employer's  Addre*   

Preieni  net  salary  or  commauton  S 


Yean  there    

Kane  of  supervisor . 


Telephone 


Yeanihac 


No  Dependenu: , 


At-:. 


AllBoav.  ckUd  sapport.  or  acyaralc  ■atatcnaact  kKoat  lacd  Mt  be  ra«caiad  ifVMi  da  aot  wiah  la  ha«*  tt  CMaUarcd  aa  ■  bub  far  rtpavlai 

diis  obVtaliaa. 

Alntony.  child  suppon.  separate  aiaiMcaance  tecoved  under  coun  order  D  wnoen  apeement  D  oral  undeivanding  D 


Other  income   S. 


P". 


Saum(s)  of  other 


Is  any  utcoriM  listed  at  *u  Section  likely  u>  be  reduced  in  the  next  two  yean  or  befcre  the  caedit  requeaicd  »  paid  oir 
D  Yes  (Explain  in  detail  on  a  separate  dwsei.)      NoQ 

When'  Oflke  


Have  you  ever  received  credit  from  its'* 

Checking  Account  No 

Savings  Account  No    

Name  of  nearest  relauve 

not  livmg  with  you  

Relaiionship    


Insuiuiion  and  Branch  . 
InsuiutHm  and  BfMKh  . 


Telephone 


Address  . 


SECTION  fr-INPORMATION  RECARDINC  SPOUSE,  JOINT  APPUCA^fT,  USER,  OR  OTHER  PARTY  (Use  atparatc  sheets  if 

Full  Nan«  (Last,  Fira.Middk)    . Bjthdate 

RelaiionshipioApplicamdfany): 

pRseni  Street  Address     . . — 

Ciiy    * State   Zip   Tele|*ane    


Years  there 


Social  Security  No.   

Prdem  Fmployer    

^jsiiion  or  ittle    

Employer's  Athbcss 

^c\^ous  Pinploycr      

Previous  Employer's  Adtkvss   

Present  net  salary  or  comnussion   $ 


Dnwer's  License  No 

Years  there    

Name  of  njpervisor  , 


Telephocc 


Years  there 


PW- 


No  Dependenu  . 


Ages:. 


AUnoay,  child  support,  or  separata  naintniaac*  Iscoaar  aced  aat  he  rtvaakd  If  wi  do  aol  wisb  la  hasT  II  coasMerrd  as  a  basis  lor  rapayiait 
Ihjs  ohligaiioB. 

Alimony,  child  support,  separate  maintenance  received  under  coun  order  O  wniicn  agreemeai  Q  oral  understanding  D 


Other  income    $'. 


per. 


Sourcelsl  of  other  aicoine 


Is  any  income  listed  in  ihis  Secuon  likely  to  be  reduced  in  the  next  two  years  or  before  the  credit  leiriested  is  paid  olT 
Q  Yes  (Explain  IB  deuil  on  a  separate  dieei  I      NoQ 


Checking  Account  No   

Savings  AccoiMH  No    

Kime  of  nearest  relative  not  hvng  widi 
Spouse,  loini  ApplKam.  User,  or  Other  Party  _ 
Relsiianship    Addaess  . 


Insutution  and  Branch 
Institution  and  Branch 


Telephone 
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SECTION  C-MARITAL  STArVS 

Applicait:   QMmed  O  Sepanied 

OdnPany:   OMamed  □  ScpaiKat 


Q  Unnanied  (mckKhng  single,  divorced,  and  wuhmcd) 
n  Uanamed  (iBcludiag  angle,  dwoiced,  and  mdonsui) 


SECTION  D—  ASSET  AND  DEBT  INFORMATION  (If  Section  B  has  been  completed,  this  Secuon  should  be  completed  givng  infaBatm  about 
bodi  dK  Appiicaitt  and  SpoiiK,  Joint  AnriKani.  Uas,  or  Odier  Person.  Please  inark  Applican-ieiaied  oifarmaucB 
widi  an  "A    If  Section  B  was  aoi  camplieied.  only  gnc  mfiormauon  about  die  Applicant  n  ths  Section  ) 


ASSETS  omiED  (use  separate  sheet  if  neceasaiy ) 

Deacnpuon  of  Asaets 

VUue 

SutnectioDebi' 
Ycs/No 

Name(s)ofO<nia(s) 

CMl 

S 

Automobiles  (Make.  Model.  Year) 

Cash  Value  of  Life  Insunnce  (Issuer. 
FaceVUue) 

Real  E.s>aie  (Locauon,  Date  Acquaed) 

MarfceuUe  Secunues  (Issuer.  Type.  No.  of  Shares) 

Otter  (List) 

• 

« 

TottlAsaea 

$ 

^ 

• 

OVTSTASDISC  DEBTS  (Include  charge  accouMs.  uwalbneni  ccnuacts,  credit  cards,  rent,  mortgages,  etc  Use  sepantc  sheet  if  necessary.) 

Creditor 

TyprofDebi 
orAcctNo. 

Name  in  Which 
Acci  Carried 

Original 
Debt 

Plesem 

BalMcc 

Monddy 
P>yiiifms 

Past  Due  > 
Yes/No 

1.   (Landlord  or 
Mortgage  Holder) 

Q  Reia  Payment 

D  Mortgage 

$  (Omit  tent) 

S(OniilRK) 

$ 

2. 

3 

Total  DcbLs 

S 

S 

s 

(Crrdtt  Refrrmcrs} 

Date  Paid 

1                                                                     '                   s 

2 

Are  you  a  co-maker,  endoixr.  or 
guarantor  on  any  loan  or  conitact'' 

YesD 

NoD 

lf>es- 
forwhom' 

To  whom 

Are  there  any  unsatisfied 
judgmcixs  against  you  > 

YesQ 
No  D 

Arooum  S 

lf>cs- 

to  whom  owed ' 

. 

Have  you  been  declared 
bankrupt  in  the  last  14  years? 

YesD 
NoO 

Ifyes" 
where' 

Year 

Other  Obligations— (E.g..  Iiabriiiy 

to  pay  alimony. 

Use  separau  sheet  if  neces.sary  ) 

SECTION  E     SECURED  CREDIT  (Conplrle 

ooKiferrdil 

IS  la  be  tccnrtd.)  Briefly  describe  the  pn>pert>'  to  be  given  as  sccarits . 

and  Ilsi  names  and  addres.ses  of  all 

co-owners  of  the  property 
Name 

Address , 

' 

Everything  that  I  have  smd  in  dus  applicauon  is  comet  to  the  best  of  my  knowledge  I  undenund  dial  you  will  reuin  Jik  applicauon  whe^ 
or  not  It  B  approved  You  are  audionzed  to  check  ray  credit  am^employmeni  history  and  to  answer  questions  about  your  credit  experience  with  me 


Applicant's  Signature 


Date 


Other  Signature 
■(Where  Applicable) 


Date 
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!IH 
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""CT 


"O 
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«h»«i 
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I 
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o— »»i >■  I  ■  ■■  n-"^  □•.»•■•• 
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I  Mmm  Irdum  >  «  if  H  I 


ialiM  «<■  ba  MMR 
P' 
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I      |o»B     I      I— 11  Ha.  v<». 


B 


"O 


Afi     vn.M<a« 


nm  li  ■  mat  tMa^kv 


.  .Ma.  aw  I       joaa.     |      |»l" 
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4 

r.  iwa.  an        I      \om<     I      Iwaw  Ha.  Y,». 


□  »-• 
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Yia  aMMvatcn  i 
laa  al  iiuitnaiala« 
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MM  M«ai.  car.  awa.  an   | \Omn     \_jnm* 


wmiiPi/TM/Tnaaal  I 


Vis.  ■iiMin'*'** 
biaaf  waMlpataMai 


IbdMaeadM 


Mam*  XIrM  at  IimM>» 

iM'ia* 

OMalfeam    lat 

Nana  4  AMaas  a>  M«iav* 

lMi«*MM4«: 

1 |MHwM»a« 

OMaMm-M 

• 

* 

*MMWTMn^«M  a)  tlMMa 

* 

MManmk/r««a  oi  lUMaaa 

MiM«*««..>fM»M 

OMaDMM      Mt 

NM»4<MlMa<L 

□  *-.**«- 

OaMOMm.M 

• 

MaxMrlwOTia 
J 

>«<MiffWaff<»a  a<  ■■ii  iii 

^aMr^TM»/ri«a  a>  luaMaa 

rvav  KM  fan*  lOU    MM 
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1 

« 

• 
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• 
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1 
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li  OMad  ai  <9m  lafMKt^  alM  aiOiM  iiimmi. 


to  MMMMaiMM. 


NMa  in«  aOMaa  of  CampMr 


1 1*  iiMiiii  at  I 


iwiidMaaall 


ItoiwKMll  III  at4ML  S41.  ar  CM*  Unlan 


4  tondi  (Camaw  laaiaMifn 


tot  wn«i  If  toMaaaMI  aia 


Mima  Hri  idAaia  ol  Cmpai^ 


I  Ml  iMm  at 


I  and  aMaaa  at  Catawnr 


liiK  ililiii  at 


iS&JSi^ 


ImmifTwiMi  TM  1 


taa*  Ma  Fam  1003    <om 
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Notification  Forms  • 

1.  This  appendix  contains  ten  sample 
notification  forms.  Forms  C-1  through  C-4 
are  intended  for  use  in  notifying  an  applicant 
that  adverse  action  has  been  taken  on  an 
application  or  account  under  §§  202.9(a)(1) 
and  (2)(i)  of  this  regulation.  Form  C-5  is  a 
notice  of  disclosure  of  the  right  to  request 
specific  reasons  for  adverse  action  under 

§§  202.9(a)(1)  and  (2)(ii).  Form  C-6  is 
designed  for  use  in  notifying  an  applicant, 
under  §  202.9(c)(2),  that  an  application  is 
incomplete.  Forms  C-7  and  C-8  are  intended 
for  use  in  connection  with  applications  for 
business  credit  under  §  202.9(a)(3).  Form 
C-9  is  designed  for  use  in  notifying  an 
applicant  of  the  right  to  receive  a  copy  of  an 
appraisal  under  §  202.14.  Form  C-10  is 
designed  for  use  in  notifying  an  applicant  for 
nonmortgage  credit  that  the  creditor  is 
requesting  applicant  characteristic 
information. 

2.  Form  C-1  contains  the  Fair  Credit 
Reporting  Act  disclosure  as  required  by 
sections  615(a)  and  (b)  of  that  act.  Forms 
C-2  through  C-5  contain  only  the  section 
615(a)  disclosure  (that  a  creditor  obtained 
information  from  a  consumer  reporting 
agency  that  played  a  part  in  the  credit 
decision).  A  creditor  must  provide  the 
section  615(a)  disclosure  when  adverse 
action  is  taken  against  a  consumer  based  on 
information  from  a  consumer  reporting 
agency.  A  creditor  must  provide  the  section 
615(b)  disclosure  when  adverse  action  is 
taken  based  on  information  from  an  outside 
source  other  than  a  consiuner  reporting 
agency.  In  addition,  a  creditor  must  provide 
the  section  615(b)  disclosure  if  the  creditor 
obtained  information  from  an  affiliate  other 
than  information  in  a  consumer  report  or 
other  than  information  concerning  the 
affiliate's  own  transactions  or  experiences 
with  the  consumer.  Creditors  may  comply 
with  the  disclosure  requirements  for  adverse 
action  based  on  information  in  a  consumer 
report  obtained  from  an  affiliate  by  providing 
either  the  section  615(a)  or  section  615(b) 
disclosure. 

3.  The  sample  forms  are  illustrative  and 
may  not  be  appropriate  for  all  creditors.  They 
were  designed  to  include  some  of  the  factors 
that  creditors  most  commonly  consider.  If  a 
creditor  chooses  to  use  the  checklist  of 
reasons  provided  in  one  of  the  sample  forms 
in  tiiis  appendix  and  if  reasons  commonly 
used  by  the  creditor  are  not  provided  on  the 
form,  the  creditor  should  modify  the 
checklist  by  substituting  or  adding  other 
reasons.  For  example,  if  "inadequate  down 
payment"  or  "no  deposit  relationship  with 
us"  are  common  reasons  for  taking  adverse 
action  on  an  application,  the  creditor  ought 
to  add  or  substitute  such  reasons  for  those 
presently  contained  on  the  sample  forms. 

4.  If  the  reasons  listed  on  the  forms  are  not 
the  factors  actually  used,  a  creditor  will  not 
satisfy  the  noticejequirement  by  simply 
checking  the  closest  identifiable  factor  listed. 
For  example,  some  creditors  consider  only 
references  from  banks  or  other  depository 
.institutions  and  disregard  finance  company 
references  altogether;  their  statement  of 
reasons  should  disclose  "insufficient  bank 
references,"  not  "insufficient  credit 
references."  Similarly,  a  creditor  that 


considers  bank  references  and  other  credit 
references  as  distinct  factors  should  treat  the 
two  factors  separately  and  disclose  them  as 
appropriate.  The  creditor  should  either  add 
such  other  factors  to  the  form  or  check 
"other"  and  include  the  appropriate 
explanation.  The  creditor  need  not,  however, 
describe  how  or  why  a  factor  adversely 
affected  the  application.  For  example,  the 
notice  may  say  "length  of  residence"  rather 
than  "too  short  a  period  of  residence." 

5.  A  creditor  may  design  its  own 
notification  forms  or  use  all  or  a  portion  of 
the  forms  contained  in  this  appendix.  Proper 
use  of  Forms  C-1  through  C-4  will  satisfy  the 
requirement  of  §  202.9(a)(2)(i).  Proi>er  use  of 
Forms  C-5  and  C-6  constitutes  full 
compliance  with  §§  202.9(a)(2)(ii)  and 
202.9(c)(2),  respectively.  Proper  use  of  Forms 
C-7  and  C-8  will  satisfy  the  requirements  of 
§202.9(a)(2)(i)  and  (ii),  respectively,  for 
applications  for  business  credit.  Proper  use  of 
Form  C-9  will  satisfy  the  requirements  of 
§  202.14  of  this  part.  Proper  use  of  Form 
C-10  will  satisfy  the  requirements  of 
S  202.5(b)(1). 

Form  C-1 — Sample  Notice  of  Action  Taken 
and  Statement  of  Reasons 

Statement  of  Credit  Denial,  Termination  or 
Change 

Date: 

Applicant's  Name:  

Applicant's  Address: 


Value  or  type  of  collateral  not 


sufficient 
Odier,  sp>ecify: 


Description  of  Account,  Transaction,  or 
Requested  Credit: 

Description  of  Action  Taken: 


Part  I — Principal  RBason(8)  for  Credit  Denial, 
Termination,  or  Other  Action  Taken 
Concerning  Credit 

This  section  muM  be  completed  in  all 
instances. 

Credit  application  incomplete 

Insufficient  number  of  credit 


references  provided 
Unacceptable  type  of  credit 

references  provided 

Unable  to  verify  credit  references 

Temporary  or  irregular  employment 

Unable  to  verity  employment 

Length  of  employment 

Income  insufficient  for  amount  of 

credit  requested 
Excessive  obligations  in  relation  to 

income 

Unable  to  verify  income 

Length  of  residence 

Temporary  residence 

Unable  to  verify  residence 

No  credit  file 

Limited  credit  experience 

Poor  credit  performance  with  us 

__  Delinquent  past  or  present  credit 

obligations  with  others 

Collection  action  or  judgment 

Gamishment  or  attachment 

Fonclosure  or  repossession 

Bankruptcy 

Number  of  recent  inquiries  on  credit 

bureau  report 


Part  n — Disclosure  of  Use  of  Information 
Obtained  From  an  Outside  Source 

This  section  should  \)e  completed  if  the 
credit  decision  was  based  in  whole  or  in  part 
on  information  that  has  been  obtained  fix)m 
an  outside  source. 

Our  credit  decision  was  based  in 

whole  or  in  part  on  information  obtained  in 
a  report  from  the  consumer  reporting  agency 
listed  below.  You  have  a  right  under  the  Fair 
Credit  Reporting  Act  to  know  the  information 
contained  in  your  credit  file  at  the  consumer 
reporting  agency.  The  reporting  agency 
played  no  part  in  our  decision  and  is  unable 
to  supply  specific  reasons  why  we  have 
denied  credit  to  you.  You  also  have  a  right 
to  a  free  copy  of  your  report  from  the  , 

reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency. 

Name:     

Address: 


[Toll-free]  Telephone  number: 


Our  credit  decision  was  based  in 

whole  or  in  part  on  information  obtained 
from  an  affiliate  or  from  an  outside  source 
other  than  a  consumer  reporting  agency. 
Under  the  Fair  Credit  Reporting  Act,  you 
have  the  right  to  make  a  written  request,  no 
later  than  60  days  after  you  receive  this 
notice,  for  disclosure  of  the  nature  of  this 
information. 

If  you  have  any  questions  regarding  this 
notice,  you  should  contact: 

Creditor's  name: ■ 

Creditor's  address: 


Creditor's  telephone  number:  

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  fix>m      '' 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract):  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  feith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  appendix  A). 

Form  C-2 — Sample  Notice  of  Action  Taken 
and  Statement  of  Reasons 

Date 

Dear  Applicant:  Thank  you  for  your  recent 
application.  Your  request  for  [a  loan/a  credit 
card/an  increase  in  your  credit  limit]  was 
carefully  considered,  and  we  regret  that  we 
are  unable  to  approve  your  application  at  this 
time,  for  the  following  reason(s): 

Your  Income: 

is  below  our  minimum  requirement. 
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is  insufficient  to  sustain  payments  on 


the  amount  of  credit  requested. 
.    could  not  be  verified. 


Your  Employment: 

is  not  of  sufficient  length  to  qualify. 

could  not  be  verified. " 

Your  Credit  History: 

of  making  payments  on  time  was  not 

satisfactory. 
could  not  be  verified. 

Your  Application: 

lacks  a  sufficient  number  of  credit 

references. 

lacks  acceptable  types  of  credit 


references. 

reveals  that  current  obligations  are 


excessive  in  relation  to  income. 
Other: 


The  consumer  reporting  agency  contacted 
that  provided  information  that  influenced 
our  decision  in  whole  or  in  part  was  [name, 
address  and  [toll-free]  telephone  number  of 
the  reporting  agency].  The  reporting  agency 
played  no  part  in  our  decision  and  is  unable 
to  supply  specific  reasons  why  we  have 
denied  credit  to  you.  You  have  a  right  under 
the  Fair  Credit  Reporting  Act  to  know  the 
information  contained  in  your  credit  file  at 
the  consumer  reporting  agency.  You  also 
have  a  right  to  a  h«e  copy  of  your  report  from 
the  reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency.  Any  questions  regarding  such 
information  should  be  directed  to  [consumer 
reporting  agency].  If  you  have  any  questions  • 
regarding  this  letter,  you  should  contact  us  at 
[creditor's  name,  address  and  telephone 
number]. 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  appendix  A). 

Form  C-3 — Sample  Notice  of  Action  Taken 
and  Statement  of  Reasons  (Credit  Scoring) 

Date 

Dear  Applicant:  Thank  you  for  your  recent 

application  for .  We  regret  that  we 

are  unable  to  approve  your  request. 

Your  applicatioA  was  processed  by  a  credit 
scoring  system  that  assigns  a  numerical  value 
to  the  various  items  of  information  we 
consider  in  evaluating  an  application.  These 
numerical  values  are  based  upon  the  results 
of  analyses  of  repayment  histories  of  large 
numbers  of  customers. 

The  information  you  provided  in  your 
application  did  not  score  a  sufficient  number 
of  points  for  approval  of  the  application.  The 
reasons  you  did  not  score  well  compared 
with  other  applicants  were: 


•  Insufficient  bank  references 

•  Type  of  occupation 

• "  Insufficient  credit  experience 

•  Number  of  recent  inquiries  on  credit 
bureau  report 

In  evaluating  your  application  the 
consumer  reporting  agency  listed  below 
provided  us  with  information  that  in  whole 
or  in  part  influenced  our  decision.  The 
consumer  reporting  agency  played  no  part  in 
our  decision  and  is  unable  to  supply  specific 
reasons  why  we  have  denied  credit  to  you. 
You  have  a  right  under  the  Fair  Credit 
Reporting  Act  to  know  the  information 
contained  in  your  credit  file  at  the  consumer 
,  reporting  agency.  It  can  be  obtained  by 
contacting:  [name,  address,  and  [toll-free] 
telephone  number  of  the  consumer  reporting 
agency].  You  also  have  a  right  to  a  free  copy 
of  yoiir  report  from  the  reporting  agency,  if 
you  request  it  no  later  than  60  days  after  you 
receive  this  notice.  In  addition,  if  you  find 
that  any  information  contained  in  the  report 
you  receive  is  inaccurate  or  incomplete,  you 
have  the  right  to  dispute  the  matter  with  the 
reporting  agency. 

If  you  have  any  questions  regarding  this 
letter,  you  should  contact  us  at 

Creditor's  Name:  __^ 

Address: 

Telephone:    ^ '_ ' 

Sincerely, 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (with  certain 
limited  exceptions);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  appendix  A). 

Form  C-4 — Sample  Notice  of  Action  Taken, 
Statement  of  Reasons  and  Counteroffer 

Date 

Dear  Applicant:  Thank  you  for  your 
application  for 


._. .  We  are  unable  to 

offer  you  credit  on  the  terms  that  you 
requested  for  the  following  reason(s): 

We  can,  however,  offer  you  credit  on  the 
following  terms: 

If  this  offer  is  acceptable  to  you,  please 
notify  us  within  [amount  of  time]  at  the 
following  address: . 

Our  credit  decision  on  your  application 
was  based  in  whole  or  in  part  on  information 
obtained  in  a  report  from  [name,  address  and 
(toll-free]  telephone  number  of  the  consumer 
reporting  agency].  You  have  a  right  under  the 
Fair  Credit  Reporting  Act  to  know  the 
information  contained  in  your  credit  file  at 
the  consumer  reporting  agency.  The  reporting 
agency  played  no  part  in  our  decision  and  is 
unable  to  supply  specific  reasons  why  we 
have  denied  credit  to  you.  You  also  have  a 
right  to  a  free  copy  of  your  report  from  the 
reporting  agency,  if  you  request  it  no  later 


than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency. 

You  should  know  that  the  federal  Equal 
Credit  Opportunity  Act  prohibits  creditors,, 
such  as  ourselves,  from  discriminating 
against  credit  applicants  on  the  basis  of  their 
race,  color,  religion,  national  origin,  sex. 
marital  status,  age  (provided  the  applicant 
has  the  capacity  to  enter  into  a  binding 
contract),  because  they  receive  income  from 
a  public  assistance  program,  or  because  they 
may  have  exercised  their  rights  under  the 
Consumer  Credit  Protection  Act.  If  you 
believe  there  has  been  discrimination  in 
handling  your  application  you  should 
contact  the  [name  and  address  of  the 
appropriate  federal  enforcement  agency 
listed  in  appendix  A]. 

Sincerely, 

Form  C-5 — Sample  Disclosure  of  Right  to 
Request  Specific  Reasons  for  Credit  Denial 

Date 

Dear  Applicant:  Thank  you  for  applying  to 
us  for . 

After  carefully  reviewing  your  application, 
we  are  sorry  to  advise  you  that  we  cannot 
[open  an  account  for  you/grant  a  loan  to  you/ 
increase  your  credit  limit]  at  this  time.  If  you 
would  like  a  statement  of  specific  reasons 
why  your  application  was  denied,  please 
contact  (our  credit  service  manager)  shown 
below  within  60  days  of  the  date  of  this 
letter.  We  will  provide  you  with  the 
statement  of  reasons  within  30  days  after 
receiving  your  request. 

Creditor's  Name 
Address 
Telephone  Number 

If  we  obtained  information  from  a 
consumer  reporting  agency  as  part  of  our 
consideration  of  your  application,  its  name, 
address,  and  [toll-free]  telephone  number  is 
shown  below.  The  reporting  agency  played 
no  part  in  our  decision  and  is  unable  to 
supply  specific  reasons  why  we  have  denied 
credit  to  you.  [You  have  a  right  under  the 
Fair"Credit  Reporting  Act  to  know  the 
information  contained  in  your  credit  file  at 
the  consumer  reporting  agency.]  You  have  a 
right  to  a  free  copy  of  your  report  from  the 
reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  received  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency.  You  can  find  out  about  the 
information  contained  in  your  file  (if  one  was 
used)  by  contacting: 
Consumer  reporting  agency's  name 
Address 
[ToU-fi^e]  Telephone  number 

Sincerely, 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,' marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a . 
binding  contract);  because  all  or  part  of  the 
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applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  speciHed  by  the 
appropriate  agency  listed  in  appendix  A). 

Form  C-6 — Sample  Notice  of  Incomplete 

Application  and  Request  for  Additional 

Information 

• 

Creditor's  name 

Address 

Telephone  number 

Date 

Dear  Applicant:  Thank. you  for  your 
application  for  credit.  The  following 
information  is  needed  to  make  a  decision  on 
your  application: 


We  need  to  receive  this  information  by 
(date).  If  we  do  not  receive  it  by 


that  date,  we  will  regrettably  be  unable  to 
give  further  consideration  to  your  credit 
request. 
Sincerely, 

Form  C-7 — Sample  Notice  of  Action  Taken 
and  Statement  of  Reasons  (Business  Credit) 

Creditor's  Name 
Creditor's  address 
Date 

Dear  Applicant:  Thank  you  for  applying  to 
us  for  credit.  We  have  given  your  request 
careful  consideration,  and  regret  that  we  are 
unable  to  extend  credit  to  you  at  this  time  for 
the  following  reasons: 

(Insert  appropriate  reason,  such  as:  Value 
or  type  of  collateral  not  sufficient;  Lack  of 
established  earnings  record;  Slow  or  past  due 
in  trade  or  loan  payments) 

Sincerely, 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program:  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
[name  and  address  as  specified  by  the 
appropriate  agency  listed  in  appendix  A). 

Form  C-8 — Sample  Disclosure  of  Right  To 
Request  Specific  Rea.sons  for  Credit  Denial 
Given  at  Time  of  Application  (Business 
Credit) 

Creditor's  name 
Creditor's  address 

If  your  application  for  business  credit  is 
denied,  you  have  the  right  to  a  written 
statement  of  the  specific  reasons  for  the 
denial.  To  obtain  the  statement,  please 
contact  [name,  address  and  telephone 
number  of  the  person  or  office  from  which 
the  statement  of  reasons  can  be  obtained) 
within  60  days  from  the  date  you  are  notiHed 
of  our  decision.  We  will  send  you  a  written 
statement  of  reasons  for  the  denial  within  30 


days  of  receiving  your  request  for  the 
statement. 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditots  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  iiito  a 
binding  contract);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program:  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
[name  and  address  as  speciGed  by  the 
appropriate  agency  listed  in  appendix  A]. 

Form  C-9 — Sample  Disclosure  of  Right  To 
Receive  a  Copy  of  an  Appraisal 

You  have  the  right  to  a  copy  of  the 
appraisal  report  used  in  connection  with 
your  application  for  credit.  If  you  wish  a 
copy,  please  write  to  us  at  the  mailing 
address  we  have  provided.  We  must  hear 
from  you  no  later  than  90  days  after  we  notify 
you  about  the  action  taken  on  your  credit 
appKcation  or  you  withdraw  your 
application. 

[In  your  letter,  give  us  the  following 
information:] 

Form  C-iO — Sample  Disclosure  About 
Voluntary  Data  Notation 

We  are  requesting  the  following 
information  to  monitor  our  compliance  with 
the  federal  Equal  Credit  Opportunity  Act. 
which  prohibits  unlawful  discrimination. 
You  are  not  required  to  provide  this 
information.  We  will  not  take  this 
information  (or  your  decision  not  to  provide 
this  information)  into  account  in  connection 
with  your  application  or  credit  transaction. 
The  law  provides  that  a  creditor  may  not 
discriminate  based  on  this  information,  or    - 
based  on  whether  or  not  you  choose  to 
provide  it.  [If  you  choose  not  to  provide  the 
information,  w«  will  note  it  by  visual 
observation  or  surname). 

Appendix  D  to  Part  202 — Issuance  of 
Staff  Interpretations 

1.  Official  Staff  Interpretations.  Officials  in 
the  Board's  Division  of  Consumer  and 
Community  Affairs  are  authorized  to  issue 
official  staff  interpretations  of  this  regulation. 
These  interpretations  provide  the  protection 
afforded  under  section  706(e)  of  the  Act. 
Except  in  unusual  circumstances,  such 
interpretations  will  not  be  issued  separately 
but  will  be  incorporated  in  an  official 
commentary  to  the  regulation,  which  will  be 
amended  periodically.  . 

2.  Requests  for  Issuance  of  Official  Staff 
Interpretations.  A  request  for  an  official  staff 
interpretation  should  be  in  writing  and 
addressed  to  the  Director,  Division  of 
Consumer  and  Community  Affairs,  Board  of 
Governors  of  the  Federal  ResM^e  System, 
Washington,  E)C  20551.  The  request  should 
contain  a  complete  statement  of  all  relevant 
facts  concerning  the  issue,  including  copies 
of  all  pertinent  documents. 

3.  Scope  of  Interpretations.  No  staff 
interpretations  will  be  issued  approving 
creditors'  forms  or  statements.  This 


restriction  does  not  apply  to  forms  or 
statements  whose  use  is  required  or 
sanctioned  by  a  government  agency. 

Supplement  I  to  Part  202— Official  StafT 
Interpretations 

Following  is  an  official  staff  interpretation 
of  Regulation  B  (12  CFR  part  202)  issued 
under  authority  delegated  by  the  Federal 
Reserve  Board  to  officials  in  the  Division  of 
Consumer  and  Community  Affairs.  „ 
References  are  to  sections  of  the  reflation  or 
the  Equal  Credit  Opportunity  Act  (U  U.S.C. 
1601  et  seq.).  ^ 

Introduction 

1.  Official  status.  Section  706(e)  of  the 
Equal  Credit  Opportunity  Act  protects  a 
creditor  from  civil  liability  fbr  any  act  done 
or  omitted  in  good  faith  in  conformity  with 
an  interpretation  issued  by  a  duly  authorized 
official  of  the  Federal  Reserve  Board.  This 
commentary  is  the  means  by  which  the 
Division  of  Consumer  and  Community 
Affairs  of  the  Federal  Reserve  Board  issues 
official  staff  interpretations  of  Regulation  B. 
Good-faith  compliance  with  this  commentary 
affords  a  creditor  protection  under  section 
706(e)  of  the  Act. 

2.  Issuance  of  interpretations.  Under 
Appendix  D  to  the  regulation,  any  person 
may  request  an  official  staff  interpretation. 
Interpretations  will  be  issued  at  the 
discretion  of  designated  officials  and 
incorporated  in  this  commentary  following 
publication  for  comment  in  the  Federal 
Register.  Except  in  unusual  circumstances, 
official  staff  interpretations  will  be  issued 
only  by  means  of  this  commentary. 

3.  Status  of  previous  interpretations. 
Interpretations  of  Regulation  B  previously 
issued  by  the  Federal  Reserve  Board  and  its 
staff  have  been  incorporated  into  this 
commentary  as  appropriate.  All  other 
previous  Board  and  staff  interpretations, 
official  and  unofficial,  are  superseded  by  this 
commentary. 

4.  Footnotes.  Footnotes  in  the  regulation 
have  the  same  legal  effect  as  the  text  of  the 
regulation,  whether  they  are  explanatory  or 
illustrative  in  nature. 

5.  Comment  designations.  The  comments 
are  designated  with  as  much  specificity  as 
possible  according  to  the  particular 
regulatory  provision  addressed.  Each 
comment  in  the  commentary  is  identified  by 
a  number  and  the  regulatory  section  or 
paragraph  that  it  interprets.  For  example, 
comments  to  §  202.2(c)  are  further  divided  by 
subparagraph,  such  as  comment  2(c)(l)(ii)-l 
and  comment  2(c)(2)(ii)-l. 

Section  202.1 — Authority,  Scope,  and 
Purpose 

1(a)  Authority  and  scope. 

1.  Scope.  The  Equal  Credtt  Opportunity 
Act  and  Regulation  B  apply  to  all  credit — 
commercial  as  well  as  personal — without 
regard  to  the  nature  or  type  of  the  credit  or 
the  creditor.  If  a  transaction  provides  for  the 
deferral  of  the  payment  of  a  debt,  it  is  credit 
covered  by  Regulation  B  even  though  it  may 
not  be  a  credit  transaction  covered  by 
Regulation  Z  (Truth  in  Lending)  (12  CFR  part 
226).  Further,  the  definition  of  creditor  is  not 
restricted  to  the  party  or  person  to  whom  the 
obligation  is  initially  payable,  as  is  the  case 
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under  Regulation  Z.  Moreover,  the  Act  and 
regulation  apply  to  all  methods  of  credit 
evaluation,  whether  performed  judgmentally 
or  by  use  of  a  credit  scoring  system. 

2.  Foreign  applicability.  Regulation  B 
generally  does  not  apply  to  lending  activities 
that  occur  outside  the  United  States.  The 
regulation  does  apply  to  lending  activities 
that  lake  place  within  the  United  States  (as 
well  as  the  Commonwealth  of  Puerto  Rico 
and  any  territory  or  possession  of  the  United 
States),  whether  or  not  the  applicant  is  a 
citizen. 

3.  Board.  The  term  Board,  as  used  in  this 
regulation,  means  the  Board  of  Governors  of 
the  Federal  Reserve  System. 

Section  202.2 — Definitions 

2(c)  Adverse  action. 
Paragraph  2(G)(l)(i) 

1.  Application  for  credit.  If  the  applicant 
applied  in  accordance  with  the  creditor's 
procedures,  a  refusal  to  refinance  or  extend 
the  term  of  a  business  or  other  loan  is  adverse 
action. 
Paragraph  2(c)(l)(ii) 

1.  Move  from  service  area.  If  a  credit  card 
issuer  terminates  the  open-end  account  of  a 
customer  because  the  customer  has  moved 
out  of  the  card  issuer's  service  area,  the 
termination  is  adverse  action  unless 
termination  on  this  ground  was  explicitly 
provided  for  in  the  credit  agreement  between 
the  parties.  In  cases  where  termination  is 
adverse  action,  notification  is  required  under 
§202.9. 

2.  Termination  based  on  credit  limit.  If  a 
creditor  terminates  credit  accounts  that  have 
low  credit  limits  (for  example,  under  $400) 
but  keeps  open  accounts  with  higher  credit 
limits,  the  termination  is  adverse  action  and 
notification  is  required  under  §  202.9. 

Paragraph  2(c)(2)(ii) 

1.  Default — exercise  of  due-on-sale  clause. 
If  a  mortgagor  sells  or  transfers  mortgaged 
property  without  the  consent  of  the 
mortgagee,  and  the  mortgagee  exercises  its 
contractual  right  to  accelerate  the  mortgage 
loan,  the  mortgagee  may  treat  the  mortgagor 
as  being  in  default.  An  adverse  action  notice 
need  not  be  given  to  the  mortgagor  or  the 
transferee.  (See  comment  2(e)-l  for  treatment 
of  a  purchaser  who  requests  to  assume  the 
loan.) 

2.  Current  delinquency  or  default.  The  term 
adverse  action  does  not  include  a  creditor's 
termination  of  an  account  when  the 
accountholder  is  currently  in  default  or 
delinquent  on  that  account.  Notification  in 
accordance  with  §  202.9  of  the  regulation 
generally  is  required,  however,  if  the 
creditor's  action  is  based  on  a  past 
delinquency  or  default  on  the  account. 

Paragraph  2(c)(2)(iii) 

1.  Point-of-sale  transactions.  Denial  of 
credit  at  point  of  sale  is  not  adverse  action 
except  under  those  circumstances  specified 
in  the  regulation.  For  example,  denial  at 
point  of  sale  is  not  adverse  action  in  the 
following  situations: 

i.  A  credit  cardholder  presents  an  expired 
card  or  a  card  that  has  been  reported  to  the 
card  issuer  as  lost  or  stolen. 

ii.  The  amount  of  a  trainsaction  exceeds  a 
cash  advance  or  credit  limit. 


iii.  The  circumstances  (such  as  excessive 
use  of  a  credit  card  in  a  short  period  of  time) 
suggest  that  fraud  is  involved. 

iv.  The  authorization  facilities  are  not 
functioning. 

V.  Billing  statements  have  been  returned  to 
the  creditor  for  lack  of  a  forwarding  address. 

2.  Application  for  increase  in  available 
credit.  A  refusal  or  failure  to  authorize  an 
account  transaction  at  the  point  of  sale  or 
loan  is  not  adverse  action  except  when  the 
refusal  is  a  denial  of  an  application, 
submitted  in  accordance  with  the  creditor's 
procedures,  for  an  increase  in  the  amount  of 
credit. 
Paragraph  2(c)(2)(v) 

1.  Terms  of  credit  versus  type  of  credit 
offered.  When  an  applicant  applies  for  credit 
and  the  creditor  does  not  offer  the  credit 
terms  requested  by  the  applicant  (for 
example,  the  interest  rate,  length  of  maturity, 
collateral,  or  amount  of  downpayment),  a 
denial  of  the  application  for  that  reason  is 
adverse  action  (unless  the  creditor  makes  a 
counteroffer  that  is  accepted  by  the 
applicant)  and  the  applicant  is  entitled  to 
notification  under  §  202.9. 

2(e)  Applicant. 

1.  Request  to  assume  loan.  If  a  mortgagor 
sells  or  transfers  the  mortgaged  property  and 
the  buyer  makes  an  application  to  the 
creditor  to  assume  the  mortgage  loan,  the 
mortgagee  must  treat  the  buyer  as  an 
applicant  unless  its  policy  is  not  to  permit 
assumptions. 

2(f)  Application. 

1.  General.  A  creditor  has  the  latitude 
under  the  regulation  to  establish  its  own 
application  process  and  to  decide  the  type 
and  amount  of  information  it  will  require 
from  credit  applicants. 

2.  Procedures  used.  The  term  "procedures" 
refers  to  the  actual  practices  followed  by  a 
creditor  for  making  credit  decisions  as  well 
as  its  stated  application  procedures.  For 
example,  if  a  creditor's  stated  policy  is  to 
require  all  applications  to  be  in  writing  on 
the  creditor's  application  form,  but  the 
creditor  also  makes  credit  decisions  based  on 
oral  requests,  the  creditor's  procedures  are  to 
accept  both  oral  and  written  applications. 

3.  When  an  inquiry  or  prequalification 
request  becomes  an  application.  A  creditor  is 
encouraged  to  provide  consumers  with 
information  about  loan  terms.  However,  if  in 
giving  information  to  the  consumer  the 
creditor  also  evaluates  information  about  the 
consumer,  decides  to  decline  the  request,  and 
communicates  this  to  the  consumer,  the 
creditor  has  treated  the  inquiry  or 
prequalification  request  as  an  application 
and  must  then  comply  with  the  notification 
requirements  under  §  202.9.  Whether  the 
inquiry  or  prequalification  request  becomes 
an  application  depends  on  how  the  creditor 
responds  to  the  consumer,  not  on  what  the 
consumer  says  or  asks.  (See  comment  9-5  for 
further  discussion  of  prequalification 
requests;  see  comment  2(f)-5  for  a  discussion 
of  preapproval  requests.) 

4.  Examples  of  inquiries  that  are  not 
applications.  The  following  examples 
illustrate  situations  in  which  only  an  inquiry 
has  taken  place: 

i.  A  consumer  calls  to  ask  about  loan  terms 
and  an  employee  explains  the  creditor's  basic 


loan  terms,  such  as  interest  rates,  loan-to- 
value  ratio,  and  debt-to-income  ratio. 

ii.  A  consumer  calls  to  ask  about  interest 
rates  for  car  loans,  and,  in  order  to  quote  the 
appropriate  rate,  the  loan  officer  asks  for  the 
make  and  sales  price >}f  the  car  and  the 
amount  of  the  downpayment,  then  gives  the 
consumer  the  rate. 

iii.  A  consumer  asks  about  terms  for  a  loan 
to  purchase  a  home  and  tells  the  loan  officer 
her  income  and  intended  downpayment,  but 
the  loan  officer  only  explains  the  creditor's  , 
loan-to-value  ratio  policy  and  other  basic 
lending  policies,  without  telling  the 
consumer  whether  she  qualifies  for  the  loan. 

iv.  A  consumer  calls  to  ask  about  terms  for 
a  loan  to  purchase  vacant  land  and  states  his 
income  and  the  sales  price  of  the  property  to 
be  financed,  and  asks  whether  he  qualifies 
for  a  loan;  the  employee  responds  by 
describing  the  general  lending  policies, 
explaining  that  h»  would  need  to  look  at  all 
of  the  consumer's  qualifications  before 
making  a  decision,  and  offering  to  send  an  _ 
application  form  to  the  consumer. 

5.  Examples  of  an  application.  An 
application  for  credit  includes  the  following 
situations: 

i.  A  person  asks  a  financial  institution  to 
■preapprove"  her  for  a  loan  (for  example,  to 
finance  a  house  or  a  vehicle  she  plans  to  buy) 
and  the  institution  reviews  the  request  under 
a  program  in  which  the  institution,  after  a 
comprehensive  analysis  of  her 
creditworthiness,  issues  a  written 
commitment  valid  for  a  designated  period  of 
time  to  extend  a  loan  up  to  a  specified 
amount.  The  written  commitment  may  not  be 
subject  to  conditions  other  than  conditions 
that  require  the  identification  of  adequate 
collateral,  conditions  that  require  no  material 
change  in  the  applicant's  financial  condition 
or  creditworthiness  prior  to  funding  the  loan, 
and  limited  conditions  that  are  not  related  to 
the  financial  condition  or  creditworthiness  of 
the  applicant  that  the  lender  ordinarily 
attaches  to  a  traditional  application  (such  as 
certification  of  a  clear  termite  inspection  for 
a  home  purchase  loan,  or  a  maximum 
mileage  requirement  for  a  used  car  loan).  But 
if  the  creditor's  program  does  not  provide  for 
giving  written  commitments,  requests  for 
preapprovals  are  treated  as  prequalification 
requests  for  purposes  of  the  regulatiton. 

ii.  Under  the  same  facts  as  above,  the 
financial  institution  evaluates  the  person's 
creditworthiness  and  determines  that  she 
does  not  qualify  for  a  preapproval. 

6.  Completed  application — diligence 
requirement.  The  regulation  defines  a 
completed  application  in  terms  that  give  a 
creditor  the  latitude  to  establish  its  own 
information  requirements.  Nevertheless,  the 
creditor  must  .act  with  reasonable  diligence  to 
collect  information  needed  to  complete  the 
application.  For  example,  the  creditor  should 
request  information  from  third  parties,  such 
as  a  credit  report,  promptly  after  receiving 
the  application.  If  additional  information  is 
needed  frt)m  the  applicant,  such  as  an 
address  or  a  telephone  number  to  verify 
employment,  the  creditor  should  contact  the 
applicant  promptly.  (But  see  comment 
9(a)(l)-3,  which  discusses  the  creditor's 
option  to  deny  an  application  on  the  basis  of 
incompleteness.) 
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2{g)  Business  credit. 

1.  Definition.  The  test  for  deciding  whether 
a  transaction  qualiPies  as  business  credit  is 
one  of  primary  purpose.  For  example,  an 
open-end  credit  account  used  for  both 
personal  and  business  purposes  is  not 
business  credit  unless  the  primary  purpose  of 
the  account  is  business-related.  A  creditor 
may  rely  on  an  applicant's  statement  of  the 
purpose  for  the  credit  requested. 

2(j)  Credit. 

1.  General.  Regulation  B  covers  a  wider 
range  of  credit  transactions  than  Regulation 
Z  (Truth  in  Lending).  Under  Regulation  B,  a 
transaction  is  credit  if  there  is  a  right  to  defer 
payment  of  a  debt — regardless  of  whether  the 
credit  is  for  personal  or  commercial 
purposes,  the  number  of  installments 
required  for  repayment,  or  whether  the 
transaction  is  subject  to  a  finance  charge. 

2(1)  Creditor. 

1.  Assignees.  The  term  creditor  includes  all 
persons  participating  in  the  credit  decision. 
This  may  include  an  assignee  or  a  potential 
purchaser  of  the  obligation  who  influences 
the  credit  decision  by  indicating  whether  or 
not  it  will  purchase  the  obligation  if  the 
transaction  is  consummated. 

2.  Referrals  to  creditors.  For  certain 
purposes,  the  term  creditor  includes  persons 
such  as  real  estate  brokers,  automobile 
dealers,  home  builders,  and  home- 
improvement  contractors  who  do  not 
participate  in  credit  decisions  but  who  only 
accept  applications  and  refer  applicants  to 
creditors,  or  select  or  offer  to  select  creditors 
to  whomcredit  requests  can  be  made.  These 
persons  must  comply  with  §  202.4(a),  the 
general  rule  prohibiting  discrimination,  and 
with  §  202.4(b).  the  general  rule  against 
discouraging  applications. 

2(p)  Empirically  derived  and  other  credit 
scoring  systems. 

1.  Purpose  of  definition.  The  definition 
under  §202.2(p)(1)(i)  through  (iv)  sets  the 
criteria  that  a  credit  system  must  meet  in 
order  to  use  age  as  a  predictive  factor.  Credit 
systems  that  do  not  meet  these  criteria  are 
judgmental  systems  and  may  consider  age 
only  for  the  purpose  of  determining  a 

"pertinent  element  of  creditworthiness." 
(Both  types  of  systems  may  favor  an  elderly 
applicant.  See  §  202.6(b)(2).) 

2.  Periodic  revalidation.  The  regulation 
does  not  specify  how  often  credit  scoring 
systems  must  be  revalidated.  The  credit 
scoring  system  must  be  revalidated 
frequently  enough  to  ensure  that  it  continues 
to  meet  recognized  professional  statistical 
standards  for  statistical  soundness.  To  ensure 
that  {X'edictive  ability  is  being  maintained, 
the  creditor  must  periodically  review  the 
performance  of  the  system.  This  could  be 
done,  for  example,  by  analyzing  the  loan 
portfolio  to  determine  the  delinquency  rate 
for  each  score  interval,  or  by  analyzing 
population  stability  over  time  to  detect 
deviations  of  recent  applications  from  the 
applicant  population  used  to  validate  the 
system.  If  this  analysis  indicates  that  the 
system  no  longer  predicts  risk  with  statistical 
soundness,  the  system  must  be  adjusted  as 
necessary  to  reestablish  its  predictive  ability. 
A  creditor  is  responsible  for  ensuring  its 
system  is  validated  and  revalidated  based  on 
the  creditor's  own  data. 


3.  Pooled  data  scoring  systems.  A  scoring 
system  or  the  data  from  which  to  develop 
such  a  system  may  be  obtained  from  either 
a  single  credit  grantor  or  multiple  credit 
grantors.  The  resulting  system  will  qualify  as 
an  empirically  derived,  demonstrably  and 
statistically  sound,  credit  scoring  system 
provided  the  criteria  set  forth  in  paragraph 
(p)(l)(i)  through  (iv)  of  this  section  are  met. 
A  creditor  is  responsible  for  ensuring  its 
system  is  validated  and  revalidated  based  on 
the  creditor's  own  data  when  it  becomes 
available. 

4.  Effects  test  and  disparate  treatment.  An 
empirically  derived,  demonstrably  and 
statistically  sound,  credit  scoring  system  may 
include  age  as  a  predictive  factor  (provided 
that  the  age  of  an  elderly  applicant  is  not 
assigned  a  negative  factor  or  value).  Besides 
age,  no  other  prohibited  basis  may  be  used 

as  a  variable.  Generally,  credit  scoring 
systems  treat  all  applicants  objectively  and 
thus  avoid  problems  of  disparate  treatment. 
In  cases  where  a  credit  scoring  system  is  used 
in  conjunction  with  individual  discretion, 
disparate  treatment  could  conceivably  occur 
in  the  evaluation  process.  In  addition,  neutral 
factors  used  in  credit  scoring  systems  could 
nonetheless  be  subject  to  challenge  under  the 
effects  test.  (See  comment  6(a)-2  for  a 
discussion  of  the  effects  test). 

2(w)  Open-end  credit. 

1 .  Open-end  redl  estate  mortgages.  The 
term  ""open-end  credit"  does  not  include 
negotiated  advances  under  an  open-end  real 
estate  mortgage  or  a  letter  of  credit. 

2(z)  Prohibited  basis. 

1 .  Persons  associated  with  applicant.  As 
used  in  this  regulation,  prohibited  basis 
refers  not  only  to  characteristics — the  race, 
color,  religion,  national  origin,  sex,  marital 
status,  or  age — of  an  applicant  (or  officers  of 
an  applicant  in  the  case  of  a  corporation)  but 
also  to  the  characteristics  of  individuals  with 
whom  an  applicant  is  affiliated  or  with 
whom  the  applicant  associates.  This  means, 
for  example,  that  under  the  general  rule 
stated  in  §  202.4(a),  a  creditor  may  not 
discriminate  against  an  applicant  because  of 
that  person's  personal  or  business  dealings 
with  members  of  a  certain  religion,  because 
of  the  national  origin  of  any  persons 
associated  with  the  extension  of  credit  (such 
as  the  tenants  in  the  apartment  complex 
being  financed),  or  because  of  the  race  of 
other  residents  in  the  neighborhood  where 
the  property  offered  as  collateral  is  located. 

2.  National  origin.  A  creditor  may  not 
refuse  to  grant  credit  because  an  applicant 
comes  from  a  particular  country  but  may  take 
the  applicant's  immigration  status  into 
account.  A  creditor  may  also  take  into 
account  any  applicable  law,  regulation,  or 
executive  order  restricting  dealings  with 
citizens  (or  the  government)  of  a  particular 
country  or  imposing  limitations  regarding 
credit  extended  for  their  use. 

3.  Public  assistance  program.  Any  federal, 
state,  or  local  goverrunental  assistance 
program  that  provides  a  continuing,  periodic 
income  supplement,  whether  premised  on 
entitlement  or  need,  is  "public  assistance" 
for  purposes  of  the  regulation.  The  term 
includes  (but  is  not  limited  to)  Temporary 
Aid  to  Needy  Families,  food  stamps,  rent  and 
mortgage  supplement  or  assistance  programs. 


social  security  and  supplemental  security 
income,  and  unemployment  compensation. 
Only  physicians,  hospitals,  and  others  to 
whom  the  benefits  are  payable  need  consider 
Medicare  and  Medicaid  as  public  assistance. 

Section  202.3 — Limited  Exceptions  for 
Certain  Classes  of  Transactions 

1.  Scope.  Under  this  section,  procedural 
requirements  of  the  regulation  do  not  apply 
to  certain  types  of  credit.  All  classes  of 
transactions  remain  subject  to  §  202.4(a),  the 
general  rule  barring  discrimination  on  a 
prohibited  basis,  and  to  any  other  provision 
not  specifically  excepted. 

3(a}  Public-utilities  credit. 

1.  Definition.  This  definition  applies  only 
to  credit  for  the  purchase  of  a  utility  service, 
such  as  electricity,  gas,  or  telephone  service. 
Credit  provided  or  offered  by  a  public  utility 
for  some  other  purpose — such  as  for 
financing  the  purchase  of  a  gas  dryer, 
telephone  equipment,  or  other  durable  goods, 
or  for  insulation  or  other  home 
improvements — is  not  excepted. 

2.  Security  deposits.  A  utility  company  is 

a  creditor  when  it  supplies  utility  service  and 
bills  the  user  after  the  service  has  been 
provided.  Thus,  any  credit  term  (such  as  a 
requirement  for  a  security  deposit)  is  subject 
to  the  regulation's  bar  against  discrimination 
on  a  prohibited  basis. 

3.  Telephone  companies.  A  telephone 
company's  credit  transactions  qualify  for  the 
exceptions  provided  in  §  202.3(a)(2)  only  if 
the  company  is  regulated  by  a  government 
unit  or  files  the  charges  for  service,  delayed 
payment,  or  any  discount  for  prompt 
payment  with  a  government  unit. 

3(c)  Incidental  credit. 

1.  Examples.  If  a  service  provider  (such  as 
a  hospital,  doctor,  lawyer,  or  merchant) 
allows  the  client  or  customer  to  defer  the 
payment  of  a  bill,  this  deferral  of  debt  is 
credit  for  purposes  of  the  regulation,  even 
though  there  is  no  finance  charge  and  no 
agreefnent  for  payment  in  installments. 
Because  of  the  exceptions  provided  by  this 
section,  however,  these  particular  credit 
extensions  are  excepted  from  compliance 
with  certain  procedural  requirements  as 
specified  in  §  202.3(c). 

3(d)  Government  credit. 

1.  Credit  to  governments.  The  exception 
relates  to  credit  extended  to  (not  by) 
governmental  entities.  For  example,  credit 
extended  to  a  local  government  is.covered  by 
this  exception,  but  credit  extended  to 
consumers  by  a  federal  or  state  housing 
agency  does  not  qualify  for  special  treatment 
under  this  category. 

Section  202.4 — General  Rules 
Paragraph  4(a) 

1.  Scope  of  rule.  The  general  rule  stated  in 
§  202.4(a)  covers  all  dealings,  without 
exception,  between  an  applicant  and  a 
creditor,  whether  or  not  addressed  by  other 
provisions  of  the  regulation.  Other  provisions 
of  the  regulation  identify  specific  practices 
that  the  Board  has  decided  are  impermissible 
because  they  could  result  in  credit 
discrimination  on  a  basis  prohibited  by  the 
Act.  The  general  rule  covers,  for  example, 
application  procedures,  criteria  used  to 
evaluate  creditworthiness,  administration  of 


accounts,  and  treatment  of  delinquent  or 
slow  accounts.  Thus,  whether  or  not 
specifically  prohibited  elsewhere  in  the 
regulation,  a  credit  practice  that  treats 
applicants  differently  on  a  prohibited  basis 
violates  the  law  because  it  violates  the 
general  rule.  Disparate  treatment  on  a 
prohibited  basis  is  illegal  whether  or  not  it 
results  from  a  conscious  intent  to 
discriminate. 

2.  Examples. 

i.  Disparate  treatment  would  exist,  for 
example,  in  the  following  situations: 

A.  A  creditor  provides  information  only  on 
"subprime"  and  similar  products  to  minority 
applicants  who  request  information  about  the 
creditor'^  mortgage  products,  but  provides 
information  on  a  wider  variety  of  mortgage 
products  to  similarly  situated  nonminority 
applicants. 

B.  A  creditor  provides  more 
comprehensive  information  to  men  than  to 
similarly  situated  women. 

C.  A  creditor  requires  a  minority  applicant 
to  provide  greater  documentation  to  obtain  a 
loan  than  a  similarly  situated  nonminority 
applicant. 

D.  A  creditor  waives  or  relaxes  credit 
standards  for  a  nonminority  applicant  but  not 
for  a  similarly  situated  minority  applicant. 

ii.  Treating  applicants  differently  on  a 
prohibited  basis  is  unlawful  if  the  creditor 
lacks  a  legitimate  nondiscriminatory  reason 
for  its  action,  or  if  the  asserted  reason  is 
found  to  be  a  pretext  for  discrimination. 

Paragraph  4(b) 

1.  Prospective  applicants.  Generally,  the 
regulation's  protections  ajiply  only  to 
persons  who  have  requested  or  received  an 
extension  of  credit.  In  keeping  with  the 
purpose  of  the  Act — to  promote  the 
availability  of  credit  on  a  nondiscriminatory 
basis — §  202.4(b)  covers  acts  or  practices 
directed  at  prospective  applicants  that  could 
discourage  a  reasonable  person,  on  a 
prohibited  basis,  &t>m  applying  for  credit. 
Practices  prohibited  by  this  section  include: 

i.  A  statement  that  the  applicant  should  not 
bother  to  apply,  after  the  applicant  states  that 
he  is  retired. 

ii.  The  use  of  words,  symbob,  models  or 
other  forms  of  communication  in  advertising 
that  express,  imply,  or  suggest  a 
discriminatory  preference  or  a  policy  of 
exclusion  in  violation  of  the  Act. 

iii.  The  use  of  interview  scripts  that 
discourage  applications  on  a  prohibited 
basis. 

2.  Affirmative  advertising.  A  creditor  may 
affirmatively  solicit  or  encourage  members  of 
traditionally  disadvantaged  groups  to  apply 
for  credit,  especially  groups  that  might  not 
normally  seek  credit  from  that  creditor. 

Paragraph  4(c) 

1.  Requirement  for  written  applications. 
Model  application  forms  are  provided  in 
Appendix  B  to  the  regulation,  although  use 
of  a  printed  form  is  not  required.  A  creditor 
will  satisfy  the  requirement  by  writing  down 
the  information  that  it  normally  considers  in 
making  a  credit  decision.  The  creditor  may 
complete  an  application  on  behalf  of  an 
applicant  and  need  not  require  the  applicant 
to  sign  the  application. 

2.  Telephone  applications.  A  creditor  that 
accepts  applications  by  telephone  for 


dwelling-related  credit  covered  by  §202.13 
can  meet  the  requirement  for  vwitten 
applications  by  writing  down  pertinent 
information  that  is  provided  by  the  applicant. 
3.  Computerized  entry.  Information  entered 
directly  into  and  retained  by  a  computerized 
system  qualifies  as  a  written  application 
under  this  paragraph.  (See  the  commentary  to 
§  202.13(b),  Applications  through  electronic 
media  and  Applications  through  video.) 

Paragraph  4(d) 

1 .  Clear  and  conspicuous.  This  standard 
requires  that  disclosures  be  presented  in  a 
reasonably  understandable  format  in  a  way 
that  does  not  obscure  the  required 
information.  No  minimum  type  size  is 
mandated,  but  the  disclosures  must  be 
legible,  whether  typevwitten,  handwritten,  or 
printed  by  computer. 

Section  202.5 — Rules  Concerning  Requests 
for  Information 

"Sia)  General  rules. 
Paragraph  5(a)(1) 

1.  Requests  for  information.  This  section 
governs  the  types  of  information  that  a 
creditor  may  gather.  Section  202.6" governs 
how  information  may  be  used. 

Paragraph  5(a)(2) 

1.  Local  laws.  Information  that  a  creditor  is 
allowed  to  collect  pursuant  to  a  "state" 
statute  or  regulation  includes  information 
required  by  a  local  statute,  regulation,  or 
ordinance. 

2.  Information  required  by  Regulation  C. 
Regulation  C  generally  requires  creditors 
covered  by  the  Home  Mortgage  Disclosure 
Act  (HMDA)  to  collect  and  report 
information  about  the  race,  ethnicity,  and  sex 
of  applicants  for  home-improvement  loans 
and  home-purchase  loans,  including  some 
types  of  loans  not  covered  by  §  202.13. 

3.  Collecting  information  on  behalf  of 
creditors.  Persons  such  as  loan  brokers  and 
correspondents  do  not  violate  the  ECOA  or 
Regulation  B  if  they  collect  information  that 
they  are  otherwise  prohibited  from 
collecting,  where  the  purpose  of  collecting 
the  information  is  to  provide  it  to  a  creditor 
that  is  subject  to  tjie  Home  Mortgage 
Disclosure  Act  or  another  federal  or  state 
statute  or  regulation  requiring  data 
collection. 

5(d)  Other  limitations  on  information 
requests. 

Paragraph  5(d)(1)      . 

1.  Indirect  disclosure  of  prohibited 
information.  The  fact  that  certain  credit- 
related  information  may  indirectly  disclose 
marital  status  does  not  bar  a  creditor  from 
seeking  such  information.  For  example,  the 
creditor  may  ask  about: 

i.  The  applicant's  obligation  to  pay 
alimony,  child  support,  or  separate 
maintenance  income. 

ii.  The  source  of  income  to  be  used  as  the 
basis  for  repaying  the  credit  requested,  which 
could  disclose  that  it  is  the  income  of  a 
spouse. 

iii.  Whether  any  obligation  disclosed  by 
the  applicant  has  a  co-obligor,  which  could 
disclose  that  the  co-obligor  is  a  spouse  or 
former  spouse. 

iv.  The  ownership  of  assets,  which  could 
disclose  the  interest  of  a  spouse. 


Paragraph  5(d)(2) 

1.  Disclosure  abdut  income.  The  sample 
application  forms  in  appendix  B  to  the 
regulation  illustrate  how  a  creditor  may 
inform  an  applicant  of  the  right  not  to 
disclose  alimony,  child  support,  or  separate 
maintenance  income, 

2.  General  inquiry  about  source  of  income. 
Since  a  general  inquiry  about  the  source  of 
income  may  lead  an  applicant  to  disclose 
alimony,  child  support,  or  separate 
maintenance  income,  a  creditor  making  such 
an  inquiry  on  an  application  form  should 
preface  the  request  with  the  disclosure 
required  by  this  paragraph. 

3.  Specific  inquiry  about  sources  of 
income.  A  creditor  need  not  give  the 
disclosure  if  the  inquiry  about  income  is 
specific  and  worded  in  a  way  that  is  unlikely 
to  lead  the  applicant  to  disclose  the  fact  that 
income  is  derived  from  alimony,  child 
support,  or  separate  maintenance  payments. 
For  example,  an  application  form  that  asks 
about  specific  type's  of  income  such  as  salary, 
wages,  or  investment  income  need  not 
include  the  disclosure. 

Section  202.6 — Rules  Concerning  Evaluation 
of  Applications 

6(a)  General  rule  concerning  use  of 
information. 

1.  General.  When  evaluating  an  application 
for  credit,  a  creditor  generally  may  consider 
any  information  obtained.  However,  a 
creditor  may  not  consider  in  its  evaluation  of 
creditworthiness  any  information  that  it  is 
barred  by  §  202.5  from  obtaining  or  from 
using  for  any  purpose  other  than  to  conduct 

a  self-test  under  §  202.15. 

2.  Effects  test.  The  effects  test  is  a  judicial 
doctrine  that  was  developed  in  a  series  of 
employment  cases  decided  by  the  U.S. 
Supreme  Court  under  Title  VII  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000e  et  seq.). 
and  the  burdens  of  proof  for  such 
employment  cases  were  codified  by  Congress 
in  the  Civil  Rights  Act  of  1991  (42  U.S.C. 
2000e-2).  Congressional  intent  that  this 
doctrine  apply  to  the  credit  area  is 
documented  in  the  Senate  Report  that 
accompanied  H.R.  6516,  No.  94-589.  pp.  4- 
5;  and  in  the  House  Report  that  accompanied 
H.R.  6516,  No.  94-210,  p.5.  The  Act  and 
regulation  may  prohibit  a  creditor  practice 
that  is  discriminatory  in  effect  because  it  has 
a  disproportionately  negative  impact  on  a 
prohibited  basis,  even  though  the  creditor 
has  no  intent  to  discriminate  and  the  practice 
appears  neutral  on  its  face,  unless  the 
creditor  practice  meets  a  legitimate  business 
need  that  cannot  reasonably  be  achieved  as 
well  by  means  that  are  less  disparate  in  their 
impact.  For  example,  requiring  that 
applicants  have  income  in  excess  of  a  certain 
amount  to  qualify  for  an  overdraft  line  of 
credit  could  mean  that  women  and  minority 
applicants  will  be  rejected  at  a  higher  rate 
than  men  and  nonminority  applicants.  If 
there  is  a  demonstrable  relationship  between 
the  income  requirement  and  creditworthiness 
for  the  level  of  credit  involved,  however,  use 
of  the  income  standard  would  likely  be 
permissible. 

6(b)  Specific  rules  concerning  use  of 
information. 
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Paragraph  6(b)(1) 

1.  Prohibited  basis — special  purpose  credit. 
In  a  s[>ecial  purpose  credit  program,  a 
creditor  may  consider  a  prohibited  basis  to 
determine  whether  the  applicant  possesses  a 
characteristic  needed  for  eligibility.  (See 
§202.8.) 

Paragraph  6(b)(2) 

1.  Favoring  the  elderly.  Any  system  of 
evaluating  creditworthiness  may  favor  a 
credit  applicant  who  is  age  62  or  older.  A 
credit  program  that  offers  more  favorable 
credit  terms  to  applicants  age  62  or  older  is 
also  permissible;  a  program  that  offers  more 
favorable  credit  terms  to  applicants  at  an  age 
lower  than  62  is  permissible  only  if  it  meets 
the  special-purpose  credit  requirements  of 
§^202.8. 

2.  Consideration  of  age  in  a  credit  scoring 
system.  Age  may  be  taken  directly  into 
account  in  a  credit  scoring  system  that  is 
"demonstrably  and  statistically  sound,"  as 
defined  in  §  202. 2(p),  with  one  limitation: 
applicants  age  62  years  or  older  must  be 
treated  at  least  as  favorably  as  applicants  who 
are  under  age  62.  If  age  is  scored  by  assigning 
points  to  an  applicant's  age  category,  elderly 
applicants  must  receive  the  same  or  a  greater 
number  of  points  as  the  most  favored  class 

of  nonelderly  applicants. 

i.  Age-split  scorecards.  Some  credit 
systems  segment  the  population  and  use 
different  scorecards  based  on  the  age  of  an 
applicant.  In  such  a  system,  one  card  may 
cover  a  narrow  age  range  (for  example, 
applicants  in  their  twenties  or  younger)  who 
are  evaluated  under  attributes  predictive  for 
that  age  group.  A  second  card  may  cover  all 
other  applicants,  who  are  evaluated  under 
the  attributes  predictive  for  that  broader 
class.  When  a  system  uses  a  card  covering  a 
wide  age  range  that  encompasses  elderly 
applicants,  the  credit  scoring  system  is  not 
deemed  to  score  age.  Thus,  the  system  does 
not  raise  the  issue  of  assigning  a  negative 
factor  or  value  to  the  age  of  elderly 
applicants.  But  if  a  system  segments  the 
population  by  age  into  multiple  scorecards. 
and  includes  elderly  applicants  in  a  narrower 
age  range,  the  credit  scoring  system  does 
score  age.  To  comply  with  the  Act  and 
regulation  in  such  a  case,  the  creditor  must 
ensure  that  the  system  does  not  assign  a 
negative  factor  or  value  to  the  age  of  elderly 
applicants  as  a  class. 

3.  Consideration  of  age  in  a  judgmental 
system.  In  a  judgmental  system,  defined  in 

§  202. 2(t),  a  creditor  may  not  decide  whether 
to  extend  credit  or  set  the  terms  and 
conditions  of  credit  based  on  age  or 
information  related  exclusively  to  age.  Age  or 
age-related  information  may  be  considered 
only  in  evaluating  other  "pertinent  elements 
of  creditworthiness"  that  are  drawn  from.the 
particular  facts  and  circumstances 
concerning  the  applicant.  For  example,  a 
creditor  may  not  reject  an  application  or 
terminate  an  account  because  the  applicant  is 
60  years  old.  But  a  creditor  that  uses  a 
judgmental  system  may  relate  the  applicant's 
age  to  other  information  about  the  applicant 
that  the  creditor  considers  in  evaluating 
creditworthiness.  As  the  following  examples 
illustrate,  the  evaluation  must  be  made  in  an 
individualized,  case-by-case  manner: 


i.  A  creditor  may  consider  the  applicant's 
occupation  and  length  of  time  to  retirement 
to  ascertain  whether  the  applicant's  income 
(including  retirement  income)  will  support 
the  extension  of  credit  to  its  maturity. 

ii.  A  creditor  may  consider  the  adequacy  of 
any  security  offered  when  the  term  of  the 
credit  extension  exceeds  the  life  expectancy 
of  the  applicant  and  the  cost  of  realizing  on 
the  collateral  could  exceed  the  applicant's 
equity.  An  elderly  applicant  might  not 
qualify  for  a  3  percent  down,  30-year 
mortgage  loan  but  might  qualify  with  a  larger 
downpayment  or  a  shorter  loan  maturity. 

iii.  A  creditor  may  consider  the  applicant's 
age  to  assess  the  signiTicance  of  length  of 
employment  (p  young  applicant  may  have 
just  entered  the  job  market)  or  length  of  time 
at  an  address  (an  elderly  applicant  may 
recently  have  retired  and  moved  from  a  long- 
term  residence).  « 

4.  Consideration  of  age  in  a  reverse 
mortgage.  A  reverse  mortgage  is  a  home- 
secured  loan  in  which  the  borrower  receives 
payments  from  the  creditor,  and  does  not 
become  obligated  to  repay  these  amounts 
(other  than  in  the  case  of  default)  until  the 
borrower  dies,  moves  permanently  from  the 
home,  or  transfers  title  to  the  home,  or  upon 
a  specified  maturity  date.  Disbursements  to 
the  borrower  under  a  reverse  mortgage 
typically  are  determined  by  considering  the 
value  of  the  borrower's  home,  the  current 
interest  rate,  and  the  borrower's  life 
exf>ectancy.  A  reverse  mortgage  program  that 
requires  borrowers  to  be  age  62  or  older  is 
permissible  under  §  202.6(b)(2)(iv).  In 
addition,  under  §  202.6(b)(2)(iii),  a  creditor 
may  consider  a  borrower's  age  to  evaluate  a 
pertinent  element  of  creditworthiness,  such 
as  the  amount  of  the  credit  or  monthly 
payments  that  the  borrower  will  receive,  or 
the  estimated  repayment  date. 

5.  Consideration  of  age  in  a  combined 
system.  A  creditor  using  a  credit  scoring 
system  that  qualifies  as  "empirically 
derived"  under  §  202. 2(p)  may  consider  other 
factors  (such  as  a  credit  report  or  the 
applicant's  cash  flow)  on  a  judgmental  basis. 
Doing  so  will  not  negate  the  classification  of 
the  credit  scoring  component  of  the 
combined  system  as  'demonstrably  and 
statistically  sound."  While  age  could  be  used 
in  the  credit  scoring  {Ktrtion,  however,  in  the 
judgmental  portion  age  may  not  be 
considered  directly.  It  may  be  used  only  for 
the  purpose  of  determining  a  "pertinent 
element  of  creditworthiness."  (See  comment 
6(b)(2>-3.) 

6.  Consideration  of  public  assistance. 
When  considering  income  derived  from  a 
public  assistance  program,  a  creditor  may 
take  into  account,  for  example: 

i.  The  length  of  time  an  applicant  will 
likely  remain  eligible  to  receive  such  income. 

ii.  Whether  the  applicant  will  continue  to 
qualify  for  benefits  based  on  the  status  of  the 
applicant's  dependents  (as  in  the  case  of 
Temporary  Aid  to  Needy  Families,  or  social 
security  payments  to  a  minor). 

iii.  Whether  the  creditor  can  attach  or 
garnish  the  income  to  assure  payment  of  the 
debt  in  the  event  of  default. 

Paragraph  6(b)(5) 

1.  Consideration  of  an  individual 
applicant.  A  creditor  must  evaluate  income 


derived  from  part-time  employment, 
alimony,  child  support,  separate 
maintenance  payments,  retirement  benefits, 
or  public  assistance  on  an  individual  basis, 
not  on  the  basis  of  aggregate  statistics;  and 
must  assess  its  reliability  or  unreliability  by 
analyzing  the  applicant's  actual 
circumstances,  not  by  analyzing  statistical 
measures  derived  from  a  group. 

2.  Payments  consistently  made.  In 
determining  the  likelihood  of  consistent 
payments  of  alimony,  child  support,  or 
separate  maintenance,  a  creditor  may 
consider  factors  such  as  whbther  payments 
are  received  pursuant  to  a  written  agreement 
or  court  decree;  the  length  of  time  that  the 
payments  have  been  received;  whether  the 
payments  are  regularly  received  by  the 
applicant;  the  availability  of  court  or  other 
procedures  to  compel  payment;  and  the 
creditworthiness  of  the  payor,  including  the 
credit  history  of  the  payor  when  it  is 
available  to  the  creditor. 

3.  Consideration  of  income. 

i.  A  creditor  need  not  consider  income  at 
all  in  evaluating  creditworthiness.  If  a 
creditor  does  consider  income,  there  are 
several  acceptable  methods,  whether  in  a 
credit  scoring  or  a  judgmental  system: 

A.  A  creditor  may  score  or  take  into 
account  the  total  sum  of  all  income  stated  by 
the  applicant  without  taking  steps  to  evaluate 
the  income  for  reliability. 

B.  A  creditor  may  evaluate  each 
component  of  the  applicant's  income,  and 
then  score  or  take  into  account  income 
determined  to  be  reliable  separately  from 
other  income;  or  the  creditor  may  disregard 
that  portion  of  income  that  is  not  reliable 
when  it  aggregates  reliable  income. 

C.  A  creditor  that  does  not  evaluate  all 
income  components  for  reliability  must  treat 
as  reliable  any  component  of  protected 
income  that  is  not  evaluated. 

ii.  In  considering  the  separate  components 
of  an  applicant's  income,  the  Creditor  may 
not  automatically  discount  or  exclude  from 
consideration  any  protected  income.  Any 
discounting  or  exclusion  must  be  based  on 
the  applicant's  actual  circumstances. 

4.  Part-time  employment,  sources  of 
income.  A  creditor  may  score  or  take  into 
account  the  fact  that  an  applicant  has  more 
than  one  source  of  earned  income — a  full- 
time  and  a  part-time  job  or  two  part-time 
jobs.  A  creditor  may  also  score  or  treat  earned 
income  from  a  secondary  source  differently 
than  earned  income  from  a  primary  source. 
The  creditor  may  not,  however,  score  or 
otherwise  take  into  account  the  number  of 
sources  for  income  such  as  retirement 
income,  social  security,  supplemental 
security  income,  and  alimony.  Nor  may  the 
creditor  treat  negatively  the  fact  that  an 
applicant's  only  earned  income  is  derived 
from,  for  example,  a  part-time  job. 

Paragraph  6(b)(6) 

1.  Types  of  credit  references.  A  creditor 
may  restrict  the  types  of  credit  history  and 
credit  references  that  it  will  consider, 
provided  that  the  restrictions  are  applied  to 
all  credit  applicants  without  regard  to  sex, 
marital  status,  or  any  other  prohibited  basis. 
On  the  applicant's  request,  however,  a 
creditor  must  consider  credit  information  not 
reported  through  a  credit  bureau  when  the 


information  relates  to  the  same  types  of 
credit  references  and  history  that  the  creditor 
would  consider  if  reported  through  a  credit 
bureau. 
Paragraph  6(b)(7) 

1.  National  origin — immigration  status. 
The  applicant's  immigration  status  and  ties 
to  the  community  (such  as  employment  and 
continued  residence  in  the  area)  could  have 
a  bearing  on  a  creditor's  ability  to  obtain 
repayment.  Accordingly,  the  creditor  may 
consider  immigration  status  and  differentiate, 
for  example,  between  a  noncitizen  who  is  a 
long-time  resident  with  permanent  resident 
status  and  a  noncitizen  who  is  temporarily  in 
this  country  on  a  student  visa. 

2.  National  origin — citizenship.  A  denial  of 
credit  on  the  ground  that  an  applicant  is  not 
a  United  States  citizen  is  not  per  se 
discrimination  based  on  national  origin. 

Paragraph  6(b)(8) 

1.  Prohibited  basis — marital  status.  A 
creditor  may  consider  the  marital  status  of  an 
applicant  or  joint  applicant  for  the  purpose 
of  ascertaining  the  creditor's  rights  and 
remedies  applicable  to  the  particular 
extension  of  credit.  For  example,  in  a  secured 
transaction  involving  real  property,  a  creditor 
could  take  into  account  whether  state  law 
gives  the  applicant's  spouse  an  interest  in  the 
property  being  offered  as  collateral. 
Section  202.7 — Rules  Concerning  Extensions 
of  Credit 

7(a)  Individual  accounts. 

1.  Open-end  credit — authorized  user.  A 
creditor  may  not  require  a  creditworthy 
applicant  seeking  an  individual  credit 
account  to  provide  additional  signatures.  But 
the  creditor  may  condition  the  designation  of 
an  authorized  user  by  the  account  holder  on 
the  authorized  user's  becoming  contractually 
liable  for  the  account,  as  long  as  the  creditor 
does  not  differentiate  on  any  prohibited  basis 
in  imposing  this  requirement. 

2.  Open-end  credit — choice  of  authorized 
user.  A  creditor  that  permits  an  account 
holder  to  designate  an  authorized  user  may 
not  restrict  this  designation  on  a  prohibited 
basis.  For  example,  if  the  creditor  allows  the 
designation  of  spouses  as  authorized  users, 
the  creditor  may  not  refuse  to  accept  a 
nonspouse  as  an  authorized  user. 

3.  Overdraft  authority  on  transaction  ' 
accounts.  If  a  transaction  account  (such  as  a 
checking  account  or  NOW  account)  includes 
an  overdraft  line  of  credit,  the  creditor  may 
require  that  all  persons  authorized  to  draw 
on  the  transaction  account  assume  liability 
for  any  overdraft. 

7(b)  Designation  of  name. 

1.  Single  name  on  account.  A  creditor  may 
require  that  joint  applicants  on  an  account 
designate  a  single  name  for  purposes  of 
administering  the  account  and  that  a  single 
name  be  embossed  on  any  credit  cards  issued 
on  the  account.  But  the  creditor  may  not 
require  that  the  name  be  the  husband's  name. 
(See  §  202.10  for  rules  governing  the 
furnishing  of  credit  history  on  accounts  held 
by  spouses.) 

7(c)  Action  concerning  existing  open-end 
accounts. 


Paragraph  7(c)(1) 

1.  Termination  coincidental  with  marital 
status  change.  When  an  account  holder's 
marital  status  changes,  a  creditor  generally 
may  not  terminate  the  account  unless  it  has 
evidence  that  the  account  holder  is  now 
unable  or  unwilling  to  repay.  But  the  creditor 
may  terminate  an  account  on  which  both 
spouses  are  jointly  liable,  even  if  the  action 
coincides  with  a  change  in  marital  status, 
when  one  or  both  spouses: 

i.  Repudiate  responsibility  for  futiu« 
charges  on  the  joint  account. 

ii.  Request  separate  accounts  in  their  own 
names. 

iii.  Request  that  the  joint  account  be 
closed. 

2.  Updating  information.  A  creditor  may 
periodically  request  updated  information 
from  applicants  but  may  not  use  events 
related  to  a  prohibited  basis — such  as  an 
applicant's  retirement  or  reaching  a 
particular  age,  or  a  change  in  name  or  marital 
status — to  trigger  such  a  request. 
Paragraph  7(c)(2) 

1.  Procedure  pending  reapplication.  A 
creditor  may  require  a  reapplication  from  an 
account  holder,  even  when  there  is  no 
evidence  of  unwillingness  or  inability  to 
repay,  if  (1)  the  credit  was  based  on  the 
qualifications  of  a  person  who  is  no  longer 
available  to  support  the  credit  and  (2)  the 
creditor  has  information  indicating  that  the 
account  holder's  income  may  be  insufficient 
to  support  the  credit.  While  a  reapplication 
is  pending,  the  creditor  must  allow  the 
account  holder  full  access  to  the  account 
under  the  existing  contract  terms.  The 
creditor  may  specify  a  reasonable  time  period 
within  which  the  account  holder  must 
submit  the  required  information. 

7(d)  Signature  of  spouse  or  other  person. 

1.  Qualified  applicant.  The  signatiu«  rules 
ensure  that  qualified  applicants  are  able  to 
obtain  credit  in  their  own  names.  Thus,  when 
an  applicant  requests  individual  credit,  a 
creditor  generally  may  not  require  the 
signature  of  another  person  unless  the 
creditor  has  first  determined  that  the 
applicant  alone  does  notqualify  for  the  credit 
requested. 

2.  Unqualified  applicant.  When  an 
applicant  requests  individual  credit  but  does 
not  meet  a  creditor's  standards,  the  creditor 
may  require  a  cosigner,  guarantor,  endorser, 
or  similar  partie — but  cannot  require  that  it 
be  the  spouse.  (See  commentary  to 

§  202.7(d)(5)  and  (6).) 

Paragraph  7(d)(1) 

1.  Signature  of  another  person.  It  is 
impermissible  for  a  creditor  to  require  an 
applicant  who  is  individually  creditworthy 
to  provide  a  cosigner — evsn  if  the  creditor 
applies  the  requirement  without  regard  to 
sex,  marital  status,  or  any  other  prohibited 
basis.  (But  see  conunent  7(d)(6)-l  concerning 
guarantors  of  closely  held  corporations.) 

2.  Joint  applicant.  The  term  "joint 
applicant"  refers  to  someone  who  applies 
contemporaneously  with  the  applicant  for 
shared  or  joint  credit.  It  does  not  refer  to 
someone  whose  signature  is  required  by  the 
creditor  as  a  condition  for  granting  the  credit 
rsquested. 


3.  Evidence  of  joint  application.  A  person's 
intent  to  be  a  joint  applicant  must  be 
evidenced  at  the  time  of  application. 
Signatures  on  a  promissory  note  may  not  be 
used  to  show  intent  to  apply  for  joint  credit. 
On  the  other  hand,  signatures  or  initials  on 
a  credit  application  affirming  applicants' 
intent  to  apply  for  joint  credit  may  be  used 
to  establish  intent  to  apply  for  joint  credit. 
(See  Appendix  B).  The  method  used  to 
establish  intent  must  be  distinct  from  the 
means  uised  by  individuals  to  affirm  the 
accuracy  of  information.  For  example, 
signatures  on  a  joint  fmancial  statement 
affirming  the  veracity  of  information  are  not 
sufficient  to  establish  intent  to  apply  for  joint 
credit. 
Paragraph  7(d)(2> 

1.  Jointly  owned  property.  If  an  applicant 
requests  iriisecured  credit,  does  not  own 
sufficient  separate  property,  and  relies  on 
joint  property  to  establish  creditworthiness, 
the  creditor  must  value  the  applicant's 
interest  in  the  jointly  owned  property.  A 
creditor  may  not  request  that  a  nonapplicant 
joint  owner  sign  any  instrument  as  a 
condition  of  the  credit  extension  unless  the 
applicant's  interest  does  not  support  the 
amount  and  terms  of  the  credit  sought, 
i.  Valuation  of  applicant's  interest.  In 
determining  the  value  of  an  applicant's 
interest  in  jointly  owned  property,  a  creditor 
may  consider  factors  such  as  the  form  of 
ownership  and  the  property's  susceptibility 
to  attachment,  execution,  severance,  or 
partition;  the  value  of  the  applicant's  interest 
after  such  action;  and  the  cost  associated 
with  the  action.  This  determination  must  be 
based  on  the  existing  form  of  ownership,  and 
not  on  the  possibility  of  a  subsequent  change. 
For  example,  in  determining  whether  a 
married  applicant's  interest  in  jointly  owned 
property  is  sufficient  to  satisfy  tlte  creditor's 
standards  of  creditworthiness  for  individual 
credit,  a  creditor  may  not  consider  that  the 
applicant's  separate  property  could  be 
transferred  into  tenancy  by  the  entirety  after 
consummation.  Similarly,  a  creditor  may  not 
consider  the  possibility  that  the  couple  may 
divorce:  Accordingly,  a  creditor  may  not 
require  the  signature  of  the  nonapplicant 
spouse  in  these  or  similar  circumstances. 

ii.  Other  options  to  support  credit.  If  the 
applicant's  interest  in  jointly  owned  property 
does  not  support  the  amount  and  terms  of 
credit  sought,  the  creditor  may  offer  the 
applicant  other  options  to  qualify  for  the 
extension  of  credit.  For  example: 

A.  Providing  a  co-signer  or  other  party 
(§  202.7(d)(5)); 

B.  Requesting  that  the  credit  be  granted  on 
a  secured  basis  (§  202. 7(d)(4));  or 

Q  Providing  the  signature  of  the  joint 
owner  on  an  instrument  that  ensures  access 
to  the  property  in  the  event  of  the  applicant's 
death  or  default,  but  does  not  impose 
personal  liability  unless  necessary  under 
state  law  (such  as  a  limited  guarantee).  A 
creditor  may  not  routinely  require,  however, 
that  a  joint  owner  sign  an  instrument  (such 
as  a  quitclaim  deed)  that  would  result  in  the 
forfeitxire  of  the  joint  owner's  interest  in  the 
property. 

2.  Need  for  sigriature — reasonable  belief.  A 
creditor's  reasonable  belief  as  to  what 
instruments  need  to  be  signed  by  a  person 
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other  than  the  applicant  should  be  supported 
by  a  thorough  review  of  pertinent  statutory 
and  decisional  law  or  an  opinion  of  the  state 
attorney  general. 
Paragraph  7(d)(3) 

1.  Residency.  In  assessing  the 
creditworthiness  of  a  person  who  applies  for 
credit  in  a  community  property  state,  a 
creditor  may  assume  that  the  applicant  is  a 
resident  of  the  state  unless  the  applicant 
indicates  otherwise. 

Paragraph  7(d)(4) 

1.  Creation  of  enforceable  lien.  Some  state 
laws  require  that  both  spouses  join  in 
executing  any  instrument  by  which  real 
property  is  encumbered.  If  an  applicant  offers 
such  property  as  security  for  credit,  a  creditor 
may  require  the  applicant's  spouse  to  sign 
the  instruments  necessary  to  create  a  valid 
security  interest  in  the  property.  The  creditor 
may  not  require  the  spouse  to  sign  the  note 
evidencing  the  credit  obligation  if  signing 
only  the  mortgage  or  other  security 
agreement  is  sufficient  to  make  the  property 
available  to  satisfy  the  debt  in  the  event  of 
default.  However,  if  under  state  law  both 
spouses  must  sign  the  note  to  create  an 
enforceable  lien,  the  creditor  may  require  the 
signatures. 

2.  Need  for  signature — reasonable  belief 
Generally,  a  signature  to  make  the  secured 
property  available  will  only  be  needed  on  a 
security  agreement.  A  creditor's  reasonable 
belief  that,  to  ensure  access  to  the  property, 
the  spouse's  signature  is  needed  on  an 
instrument  that  imposes  personal  liability 
should  be  supported  by  a  thorough  review  of 
pertinent  statutory  and  decisional  law  or  an 
opinion  of  the  state  attorney  general. 

3.  Integrated  instruments.  When  a  creditor 
uses  an  integrated  instrument  that  combines 
the  note  and  the  security  agreement,  the 
spouse  cannot  be  asked  to  sign  the  integrated 
instrument  if  the  signature  is  only  needed  to 
grant  a  security  interest.  But  the  spouse  could 
be  asked  to  sign  an  integrated  instriiment  that 
makes  clear — for  example,  by  a  legend  placed 
next  to  the  spouse's  signature — that  the 
spouse's  signature  is  only  to  grant  a  security 
interest  and  that  signing  the  instrument  does 
not  impose  personal  liability. 

Paragraph  7(d)(5) 

1.  Qualifications  of  additional  parties.  In 
establishing  guidelines  for  eligibility  of 
guarantors,  cosigners,  or  similar  additional 
parties,  a  creditor  may  restrict  the  applicant's 
choice  of  additional  parties  but  may  not 
discriminate  on  the  basis  of  sex.  marital 
status,  or  any  other  prohibited  basis.  For 
example,  the  creditor  could  require  that  the 
additional  party  live  in  the  creditor's  market 
area. 

2.  Reliance  on  income  of  another  person — 
individual  credit.  An  applicant  who  requests 
individual  credit  relying  on  the  income  of 
another  person  (including  a  spouse  in  a  non- 
community  property  state)  may  be  required 
to  provide  the  signature  of  the  other  person 
to  make  the  income  available  to  pay  the  debt. 
In  community  property  states,  the  signature 
of  a  spouse  may  be  required  if  the  applicant 
relies  on  the  spouse's  separate  Income.  If  the 
applicant  relies  on  the  spouse's  future 
earnings  that  as  a  matter  of  state  law  carmot 


be  characterized  as  community  property  until 
earned,  the  creditor  may  require  the  spouse's 
signature,  but  need  not  do  so — even  if  it  is 
the  creditor's  practice  to  require  the  signature 
when  an  applicant  relies  on  the  future 
earnings  of  a  person  other  than  a  spouse.  (See 
§  202.6(c)  on  consideration  of  state  property 
laws.) 

3.  Renewals.  If  the  borrower's 
creditworthiness  is  reevaluated  when  a  credit 
obligation  is  renewed,  the  creditor  must 
determine  whether  an  additional  party  is  still 
warranted  and,  if  not  warranted,  release  the 
additional  party. 

Paragraph  7(d)(6) 

1 .  Guarantees.  A  guarantee  on  an  extension 
of  credit  is  part  of  a  credit  transaction  and 
therefore  subject  to  the  regulation.  A  creditor 
may  require  the  personal  guarantee  of  the 
partners,  directors,  or  officers  of  a  business, 
and  the  shareholders  of  a  closely  held 
corporation,  even  if  the  business  or 
corporation  is  creditworthy.  The  requirement 
must  be  based  on  the  guarantor's  relationship 
with  the  business  or  corporation,  however, 
and  not  on  a  prohibited  basis.  For  example, 

a  creditor  may  not  require  guarantees  only  for 
women-owned  or  minority-owned 
businesses.  Similarly,  a  creditor  may  not 
require  guarantees  only  of  the  married 
officers  of  a  business  or  the  married 
shareholders  of  a  closely  held  corporation. 

2.  Spousal  guarantees.  The  rules  in 

§  202.7(d)  bar  a  creditor  ht>m  requiring  the 
signature  of  a  guarantor's  spouse  just  as  they 
bar  the  creditor  from  requiring  the  signature 
of  an  applicant's  spouse.  For  example, 
although  a  creditor  may  require  all  officers  of 
a  closely  held  corpKiration  to  personally 
guarantee  a  corporate  loan,  the  creditor  may 
not  automatically  require  that  spouses  of 
married  officers  also  sign  the  guarantee.  If  an 
evaluation  of  the  financial  circumstances  of 
an  officer  indicates  that  an  additional 
signature  is  necessary,  however,  the  creditor 
may  require  the  signature  of  another  person 
in  appropriate  circumstances  in  accordance 
with  S  202.7(d)(2). 
7(e)  Insurance. 

1.  Differences  in  terms.  Differences  in  the 
availability,  rates,  and  other  terms  on  which 
credit-related  casualty  insurance  or  credit 
life,  health,  accident,  or  disability  insurance 
is  offered  or  provided  to  an  applicant  does 
not  violate  Regulation  B. 

2.  Insurance  information.  A  creditor  may 
obtain  information  about  an  applicant's  age, 
sex.  or  marital  status  for  insurance  purposes. 
The  information  may  only  be  used  for 
determining  eligibility  and  premium  rates  for 
insurance,  however,  and  not  in  making  the 
credit  decision. 

Section  202.8 — Special  Purpose  Credit 
Programs 

8(a)  Standards  for  programs. 

1.  Determining  qualified  programs.  The 
Hoard  does  not  determine  whether  individual 
programs  qualify  for  special  purpose  credit 
status,  or  whether  a  particular  program 
beneRts  an  "economically  disadvantaged 
class  of  persons."  The  agency  or  creditor 
administering  or  offering  the  loan  program 
must  make  these  decisions  regarding  the 
status  of  its  program. 

2.  Compliance  with  a  program  authorized 
by  federal  or  state  law.  A  creditor  does  not 


violate  Regulation  B  when  it  complies  in 
good  faith  with  a  regulation  promulgated  by 
a  government  agency  implementing  a  special 
purpose  credit  program  under  §  202.8(a)(1).  It 
is  the  agency's  responsibility  to  promulgate 
a  regulation  that  is  consistent  with  federal 
and  state  law. 

3.  Expressly  authorized.  Credit  programs 
authorized  by  federal  or  state  law  include 
programs  offered  pursuant  to  federal,  state,  or 
local  statute,  regulation  or  ordinance,  or 
pursuant  to  judicial  or  administrative  order. 

4.  Creditor  liability.  A  refusal  to  grant 
credit  to  an  applicant  is  not  a  violation  of  the 
Act  or  regulation  if  the  applicant  does  not 
meet  the  eligibility  requirements  under  a 
special  purpose  credit  program. 

5.  Determining  need.  In  designing  a  special 
purpose  credit  program  under  §  202.8(a),  a 
for-profit  organization  must  determine  that 
the  program  will  benefit  a  class  of  people 
who  would  otherwise  be  denied  credit  or 
would  receive  it  on  less  favorable  terms.  This 
determination  can  be  based  on  a  broad 
analysis  using  the  organization's  own 
research  or  data  from  outside  sources, 
including  governmental  reports  and  studies. 
For  example,  a  creditor  might  design  new 
products  to  reach  consumers  who  would  not 
meet,  or  have  not  met,  its  traditional 
standards  of  creditworthiness  due  to  such 
factors  as  credit  inexperience  or  the  use  of 
credit  sources  that  may  not  report  to 
consumer  reporting  agencies.  Or,  a  bank  - 
could  review  Home  Mortgage  Disclosure  Act 
data  along  with  demographic  data  for  its 
assessment  area  and  conclude  that  there  is  a 
need  for  a  special  purpmse  credit  program  for 
low-income  minority  borrowers. 

6.  Elements  of  the  program.  The  written 
plan  must  contain  information  that  supf>orts 
the  need  for  the  particular  program.  The  plan 
also  must  either  state  a  specific  period  of    . 
time  for  which  the  program  will  last,  or 
contain  a  statement  regarding  when  the 
program  will  be  reevaluated  to  determine  if 
there  is  a  continuing  need  for  it. 

8(b)  Rules  in  other  sections. 

1.  Applicability  of  rules.  A  creditor  that 
rejects  an  application  because  the  applicant 
does  not  meet  the  eligibility  requirements 
(common  characteristic  or  Hnancial  need,  for 
example)  must  nevertheless  notify  the 
applicant  of  action  taken  as  required  by 
§202.9. 

8(c)  Special  rule  concerning  requests  and 
use  of  information. 

1.  Request  of  prohibited  basis  information.- 
This  section  permits  a  creditor  to  request  and 
consider  certain  information  that  would 

■  otherwise  be  prohibited  by  §§  202.5  and 
202.6  to  determine  an  applicant's  eligibility 
for  a  particular  program. 

2.  Examples.  Examples  of  programs  under 
which  the  creditor  can  ask  for  and  considor 
information  about  a  prohibited  basis  are: 

i.  Energy  conservation  programs  to  assist 
the  elderly,  for  which  the  creditor  must 
consider  the  applicant's  age. 

ii.  Programs  under  a  Minority  Enterprise 
Small  Business  Investment  Corporation,  for 
which  a  creditor  must  consider  the 
applicant's  minority  status. 

8(d)  Special  rule  in  the  case  of  financial 
need. 

1.  Request  of  prohibited  basis  information. 
This  section  permits  a  creditor  to  request  and 


consider  certain  information  that  would 
otherwise  be  prohibited  by  §§  202.5  and 
202.6,  and  to  require  signatures  that  would 
otherwise  be  prohibited  by  §  202.7(d). 

2.  Examples.  Examples  of  programs  in 
which  financial  need  is  a  criterion  are: 

i.  Subsidized  housing  programs  for  low-  to 
moderate-income  households,  for  which  a 
creditor  may  have  to  consider  the  applicant's 
receipt  of  alimony  or  child  support,  the 
spouse's  or  parents'  income,  etc. 

ii.  Student  loan  programs  based  on  the 
family's  financialneed,  for  which  a  creditor 
may  have  to  consider  the  spouse's  or  parents' 
financial  resources. 

3.  Student  loans.  In  a  guaranteed  student 
loan  program,  a  creditor  may  obtain  the 
signature  of  a  parent  as  a  guarantor  when 
required  by  federal  or  state  law  or  agency 
regulation,  or  when  the  student  does  not 
meet  the  creditor's  standards  of 
creditworthiness.  (See  §  202.7(d)(1)  and  (5).) 
The  creditor  may  not  require  an  additional 
signature  when  a  student  has  a  work  or  credit 
history  that  satisfies  the  creditor's  standards. 

Section  202.9 — Notifications 

1.  Use  of  the  term  adverse  action.  The 
regulation  does  not  require  that  a  creditor  use 
the  term  adverse  action  in  communicating  to 
an  applicant  that  a  request  for  an  extension 
of  credit  has  not  been  approved.  In  notifying 
an  applicant  of  adverse  action  as  defined  by 

§  202.2(c)(1),  a  creditor  may  use  any  words  or 
phrases  that  describe  the  action  taken  on  the 
application. 

2.  Expressly  withdrawn  applications.  When 
an  applicant  expressly  withdraws  a  credit 
application,  the  creditor  is  not  required  to 
comply  with  the  notification  requirements 
under  §  202.9.  (The  creditor  must  comply, 
however,  with  the  record  retention 
requirements  of  the  regulation.  See 

§  202.12(b)(3).) 

3.  When  notification  occurs.  Notification 
occurs  when  a  creditor  delivers  or  mails  a 
notice  to  the  applicant's  last  known  address 
or.  in  the  case  of  an  oral  notification,  when 
the  creditor  communicates  the  credit 
decision  to  the  applicant. 

4.  Location  of  notice.  The  notifications 
required  under  §  202.9  may  appear  on  either 
or  both  sides  of  a  form  or  letter. 

5..  Prequalification  requests.  Whether  a 
creditor  must  provide  a  notice  of  action  taken 
for  a  prequalification  request  depends  on  the 
creditor's  response  to  the  request,  as 
discussed  in  comment  2(f)-3.  For  instance,  a 
creditor  may  treat  the  request  as  an  inquiry 
if  the  creditor  evaluates  specific  information 
about  the  consumer  and  tells  the  consumer 
the  loan  amount,  rate,  and  other  terms  of 
credit  the  consumer  could  qualify  for  under 
various  loan  programs,  explaining  the 
process  the  consumer  must  follow  to  submit 
a  mortgage  application  and  the  information 
the  creditor  will  analyze  in  reaching  a  credit 
decision.  On  the  other  hand,  a  creditor  has 
treated  a  request  as  an  application,  and  is 
subject  to  the  adverse  action  notice 
requirements  of  §  202.9  if,  after  evaluating 
information,  the  creditor  decides  that  it  will 
not  approve  the  request  and  communicates 
that  decision  to  the  consumer.  For  example, 
if  the  creditor  tells  the  consumer  that  it 
would  not  approve  an  application  for  a 
mortgage  because  of  a  bankruptcy  in  the 


consumer's  record,  the  creditor  has  denied  an 
application  for  credit. 

9(a)  Notification  of  action  taken,  ECO  A 
notice,  and  statement  of  specific  reasons. 

Paragraph  9(a)(1) 

1.  Timing  of  notice — when  an  application 
is  complete.  Once  a  creditor  has  obtained  all 
the  information  it  normally  considers  in 
making  a  credit  decision,  the  application  is 
complete  and  the  creditor  has  30  days  in 
which  to  notify  the  applicant  of  the  credit 
decision.  (See  also  comment  2(f)-6.) 

2.  Notification  of  approval.  Notification  of 
approval  may  be  express  or  by  implication. 
For  example,  the  creditor  will  satisfy  the 
notification  requirement  when  it  gives  the 
applicant  the  credit  card,  money,  property,  or 
services  requested. 

3.  Incomplete  application — denial  for 
incompleteness.  When  an  application  is 
incomplete  regarding  information  that  the 
applicant  can  provide  and  the  creditor  lacks 
sufficient  data  for  a  credit  decision,  the 
creditor  may  deny  the  application  giving  as 
the  reason  for  denial  that  the  application  is 
incomplete.  The  creditor  has  the  option, 
alternatively,  of  providing  a  notice  of 
incompleteness  under  §  202.9(c). 

4.  Incomplete  application — denial  for 
reasons  other  than  incompleteness.  When  an 
application  is  missing  information  but 
provides  sufficient  data  for  a  credit  decision, 
the  creditor  may  evaluate  the  application, 
make  its  credit  decision,  and  notify  the 
applicant  accordingly.  If  credit  is  denied,  the 
applicant  must  be  given  the  specific  reasons 
for  the  credit  denial  (or  notice  of  the  right  to 
receive  the  reasons);  in  this  instance  missing 
information  or  "incomplete  application" 
cannot  be  given  as  the  reason  for  the  denial. 

5.  Length  of  counteroffer.  Section 
202.9(a)(l)(iv)  does  not  require  a  creditor  to 
hold  a  counteroffer  open  for  90  days  or  any 
other  particular  length  of  time. 

6.  Counteroffer  combined  with  adverse 
action  notice.  A  creditor  that  gives  the 
applicant  a  Combined  counteroffer  and 
adverse  action  notice  that  complies  with 

§  202.3(a)(2)  need  not  send  a  second  adverse 
action  notice  if  the  applicant  does  not  accept 
the  counteroffer.  A  sample  of  a  combined 
notice  is  contained  in  form  C-4  of  Appendix 
C  to  the  regulation. 

7.  Denial  of  a  telephone  application.  When 
an  application  is  made  by  telephone  and 
adverse  action  is  taken,  the  creditor  must 
request  the  applicant's  name  and  address  in 
order  to  provide  written  notification  under 
this  section.  If  the  applicant  declines  to 
provide  that  information,  then  the  creditor 
has  no  further  notification  responsibility. 

Paragraph  9(a)(3) 

1.  Coverage.  In  determining  which  rules  in 
this  paragraph  apply  to  a  given  business 
credit  application,  a  creditor  may  rely  on  the 
applicant's  assertion  about  the  revenue  size 
of  the  business.  (Applications  to  start  a 
business  are  governed  by  the  rules  in 
§  202.9(a)(3)(i).)  If  an  applicant  applies  for 
credit  as  a  sole  proprietor,  the  revenues  of  the 
sole  proprietorship  will  determine  which 
rules  govern  the  application.  However,  if  an 
applicant  applies  for  business  credit  as  an 
individual,  the  rules  in  §  202.9(a)(3)(i)  apply 
unless  the  application  is  for  trade  or  similar 
credit. 


2.  Trade  credit.  The  term  trade  credit 
generally  is  limited  to  a  financing 
arrangement  that  involves  a  buyer  and  a 
seller — such  as  a  supplier  who  finances  the 
sale  of  equipment,  supplies,  or  inventory:  it 
does  not  apply  to  an  extension  of  credit  by 
a  bank  or  other  financial  institution  for  the 
financing  of  such  items. 

3.  Factoring.  Factoring  refers  to  a  purchase 
of  accounts  receivable,  and  thus  is  not 
subject  to  the  Act  or  regulation.  If  there  is  a 
credit  extension  incident  to  the  factoring  , 
arrangement,  the  notification  rules  in 

§  202.9(a)(3)(ii)  apply,  as  do  other  relevant 
sections  of  the  Act  and  regulation. 

4.  Manner  of  compliance.  In  complying 
with  the  notice  provisions  of  the  Act  and 
regulation,  creditors  offering  business  credit 
may  follow  the  rules  governing  consumer 
credit.  Similarly,  creditors  may  elect  to  treat 
all  business  credit  the  same  (irrespective  of 
revenue  size)  by  providing  notice  in 
accordance  with  §  202.9(a)(3)(i). 

5.  Timing  of  notification.  A  creditor  subject 
to  §  202.9(a)(3)(ii)(A)  is  required  to  notify  a 
business  credit  applicant,  orally  or  in  . 
writing,  of  action  taken  on  an  application 
within  a  reasonable  time  of  receiving  a 
completed  application.  Notice  provided  in 
accordance  with  the  timing  requirements  of 

§  202.9(a)(1)  is  deemed  reasonable  in  all 
instances. 

9(b)  Form  of  ECO  A  notice  and  statement  of 
specific  reasons. 
Paragraph  9(b)(1) 

1.  Substantially  similar  notice.  The  ECOA 
notice  sent  with  a  notification  of  a  credit 
denial  or  other  adverse  action  will  comply 
with  the  regulation  if  it  is  "substantially 
similar"  to  the  notice  contained  in 
§  202.9(b)(1).  For  example,  a  creditor  may 
■  add  a  reference  to  the  fact  that  the  ECOA 
permits  age  to  be  considered  in  certain  credit 
scoring  systems,  or  add  a  reference  to  a 
similar  state  statute  or  regulation  and  to  a 
state  enforcement  agency. 

Paragraph  9(b)(2) 

1.  Number  of  specific  reasons.  A  creditor 
must  disclose  the  principal  reasons  for 
denying  an  application  or  taking  other 
adverse  action.  The  regulation  does  not 
mandate  that  a  specific  number  of  reasons  be 
disclosed,  but  disclosure  of  more  than  four 
reasons  is  not  likely  to  be  helpful  to  the 
applicant. 

2.  Source  of  specific  reasons.  The  specific 
reasons  disclosed  under  §§  202.9(a)(2)  and 
(b)(2)  must  relate  to  and  accurately  describe 
the  factors  actually  considered  or  scored  by 
a  creditor. 

3.  Description  of  reasons.  A  creditor  need 
not  describe  how  or  why  a  factor  adversely 
affected  an  applicant.  For  example,  the  notice 
may  say  "length  of  residence"  rather  than 
"too  short  a  period  of  residence." 

4.  Credit  scoring  system.  If  a  creditor  bases 
the  denial  or  other  adverse  action  on  a  credit 
scoring  system,  the  reasons  disclosed  must 
relate  only  to  those  factors  actually  scored  in 
the  system.  Moreover,  no  factor  that  was  a 
principal  reason  for  adverse  action  may  be 
excluded  from  disclosure.  The  creditor  must 
disclose  the  actual  reasons  for  denial  (for 
example,  "age  of  automobile")  even  if  the 
relationship  of  that  factor  to  predicting 
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creditworthiness  may  not  be  clear  to  the 
applicant. 

5.  Credit  scoring — method  for  selecting 
reasons.  The  regulation  does  not  require  that 
any  one  method  be  used  for  selecting  reasons 
for  a  credit  denial  or  other  adverse  action  that 
is  based  on  a  credit  scoring  system.  Various 
methods  will  meet  the  requirements  of  the 
regulation.  One  method  is  to  identify  the 
factors  for  which  the  applicant's  score  fell 
furthest  below  the  average  score  for  each  of 
those  factors  achieved  by  applicants  whose 
total  score  was  at  or  slightly  above  the 
minimum  passing  score.  Another  method  is 
to  identify  the  factors  for  which  the 
applicant's  score  fell  furthest  below  the 
average  score  for  each  of  those  factors 
achieved  by  all  applicants.  These  average 
scores  could  be  calculated  during  the 
development  or  use  of  the  system.  Any  other 
method  that  produces  results  substantially 
similar  to  either  of  these  methods  is  also 
acceptable  under  the  regulation. 

6.  Judgmental  system.  If  a  creditor  uses  a 
judgmental  system,  the  reasons  for  the  denial 
or  other  adverse  action  must  relate  to  those 
factors  in  the  applicant's  record  actually 
reviewed  by  the  person  making  the  decision. 

7.  Combined  credit  scoring  and  judgmental 
system.  If  a  creditor  denies  an  application 
based  on  a  credit  evaluation  system  that 
employs  both  credit  scoring  and  judgmental 
components,  the  reasons  for  the  denial  must 
come  from  the  component  of  the  system  that 
the  applicant  failed.  For  example,  if  a 
creditor  initially  credit  scores  an  application 
and  denies  the  credit  request  as  a  result  of 
that  scoring,  the  reasons  disclosed  to  the 
applicant  must  relate  to  the  factors  scored  in 
the  system.  If  the  application  passes  the 
credit  .scoring  stage  but  the  creditor  then 
denies  the  credit  request  based  on  a 
judgmental  assessment  of  the  applicant's 
record,  the  reasons  disclosed  must  relate  to 
the  factors  reviewed  judgmentally,  even  if  the 
factors  were  also  considered  in  the  credit 
scoring  component.  If  the  application  is  not 
approved  or  denied  as  a  result  of  the  credit 
scoring,  but  falls  into  a  gray  band,  and  the 
creditor  performs  a  judgmental  assessment 
and  denies  the  credit  after  that  assessment, 
the  reasons  disclosed  must  come  from  both 
components  of  the  system.  The  same  result 
applies  where  a  judgmental  assessment  is  the 
First  component  of  the  combined  system.  As 
provided  in  comment  9(b](2)-1,  disclosure  of 
more  than  a  combined  total  of  four  reasons 

is  not  likely  to  be  helpful  to  the  applicant. 

8.  Automatic  denial.  Some  credit  decision 
methods  contain  features  that  call  for 
automatic  denial  because  of  one  or  more 
negative  factors  in  the  applicant's  record 
(such  as  the  applicant's  previous  bad  credit 
history  with  that  creditor,  the  applicant's 
declaration  of  bankruptcy,  or  the  fact  that  the 
applicant  is  a  minor).  When  a  creditor  denies 
the  credit  request  because  of  an  automatic- 
denial  factor,  the  creditor  must  disclose  that 
specific  factor. 

9.  Combined  ECOA-FCRA  disclosures.  The 
ECOA  requires  disclosure  of  the  principal 
reasons  for  denying  or  taking  other  adverse 
action  on  an  application  for  an  extension  of 
credit.  The  Fair  Credit  Reporting  Act  (FCRA) 
requires  a  creditor  to  disclose  when  it  has 
based  its  decision  in  whole  or  in  part  on 


information  from  a  source  other  than  the 
applicant  or  its  own  files.  Disclosing  that  a 
credit  report  was  obtained  and  used  in  the 
denial  of  the  application,  as  the  FCRA 
requires,  does  not  satisfy  the  ECOA 
requirement  to  disclose  specific  reasons.  For 
example,  if  the  applicant's  credit  history 
reveals  delinquent  credit  obligations  and  the 
application  is  denied  for  that  reason,  to 
satisfy  §  202.9(b)(2)  the  creditor  must 
disclose  that  the  application  was  denied 
because  of  the  applicant's  delinquent  credit 
obligations.  To  satisfy  the  FCRA  requirement, 
the  creditor  must  also  disclose  that  a  credit 
report  was  obtained  and  used  in  the  denial 
of  the  application.  Sample  forms  C-1  through 
C-5  of  Appendix  C  of  the  regulation  provide 
for  the  two  disclosures. 
9(c)  Incomplete  applications. 

Paragraph  9(c)(1) 

1.  Exception  for  preapprovals.  The 
requirement  to  provide  a  notice  of 
incompleteness  does  not  apply  to 
preapprovals  that  constitute  applications 
under  §202. 2(f). 
Paragraph  9(c)(2) 

1.  Reapplication.  If  information  requested 
by  a  creditor  is  submitted  by  an  applicant 
after  the  expiration  of  the  time  period 
designated  by  the  creditor,  the  creditor  may 
require  the  applicant  to  make  a  new 
application. 
Paragraph  9(c)(3) 

1.  Oral  inquiries  for  additional 
information.  If  an  applicant  fails  to  provide 
the  information  in  response  to  an  oral 
request,  a  creditor  must  send  a  written  notice 
to  the  applicant  within  the  30-day  period 
speciHed  in  §  202.9(c)(1)  and  (2).  If  the 
applicant  provides  the  information,  the 
creditor  must  take  action  on  the  application 
and  notifv  the  applicant  in  accordance  with 
§  202.9(a). 

9(g)  Applications  submitted  through  a 
third  party. 

1.  Third  parties.  The  notiHcation  of  adverse 
action  may  be  given  by  one  of  the  creditors 

to  whom  an  application  was  submitted;  or  by 
a  noncreditor  third  party.  If  one  notification 
is  provided  on  behalf  of  multiple  creditors, 
the  notice  must  contain  the  name  and 
address  of  each  creditor.  The  notice  must 
either  disclose  the  applicant's  right  to  a 
statement  of  specific  reasons  within  30  days, 
or  give  the  primary  reasons  each  creditor 
relied  upon  in  taking  the  adverse  action — 
clearly  indicating  which  reasons  relate  to 
which  creditor. 

2.  Third  party  notice — enforcement  agency. 
If  a  single  adverse  action  notice  is  being 
provided  to  an  applicant  on  behalf  of  several 
creditors  and  they  are  under  the  jurisdiction 
of  different  federal  enforcement  agencies,  the 
notice  need  not  name  each  agency;  disclosure 
of  any  one  of  them  will  suffice. 

3.  Third-party  notice — liability.  When  a 
notice  is  to  be  provided  through  a  third  party, 
a  creditor  is  not  liable  for  an  act  or  omission 
of  the  third  party  that  constitutes  a  violation 
of  the  regulation  if  the  creditor  accurately 
and  in  a  timely  manner  provided  the  third 
party  with  the  information  necessary  for  the 
notification  and  maintains  reasonable 
procedures  adapted  to  prevent  such 
violations. 


Section  202.10 — Furnishing  of  Credit 
Information 

1.  Scope.  The  requirements  of  §  202.10  for 
designating  and  reporting  credit  iitformation 
apply  only  to  consumer  credit  transactions. 
Moreover,  they  apply  only  to  creditors  that 
opt  to  furnish  credit  information  to  credit 
bureaus  or  to  other  creditors:  there  is  no 
requirement  that  a  creditor  furnish  credit 
information  on  its  accounts. 

2.  Reporting  on  all  accounts.  The 
requirements  of  §  202.10  apply  only  to 
accounts  held  or  used  by  spouses.  However, 
a  creditor  has  the  option  to  designate  all  joint 
accounts  (or  all  accounts  with  an  authorized 
user)  to  reflect  the  ptarticipation  of  both 
parties,  whether  or  not  the  accounts  are  held 
by  persons  married  to  each  other. 

3.  Designating  accounts.  In  designating 
accounts  and  reporting  credit  information,  a 
creditor  need  not  distinguish  between 
accounts  on  which  the  spouse  is  an 
authorized  user  and  accounts  on  which  the 
spouse  is  a  contractually  liable  party. 

4.  File  and  index  systems.  The  regiilation 
does  not  require  the  creation  or  maintenance 
of  separate  Hies  in  the  name  of  each 
participant  on  a  joint  or  user  account,  or 
require  any  other  particular  system  of 
recordkeeping  or  indexing.  It  requires  only 
that  a  creditor  be  able  to  report  information 
in  the  name  of  each  spouse  on  accounts 
covered  by  §  202.10.  Thus,  if  a  creditor 
receives  a  credit  inquiry  about  the  wife,  it 
should  be  able  to  locate  her  credit  file 
without  asking  the  husband's  name. 

10(a)  Designation  of  accounts. 

1.  New  parties.  When  new  parties  who  are 
spouses  undertake  a  legal  obligation  on  an 
account,  as  in  the  case  of  a  mortgage  loan 
assumption,  the  creditor  must  change  the 
designation  on  the  account  to  reflect  the  new 
parties  and  must  furnish  subsequent  credit 
information  on  the  account  in  the  new 
names. 

2.  Request  to  change  designation  of 
account.  A  request  to  change  the  manner  in 
which  information  concerning  an  account  is 
furnished  does  not  alter  the  legal  liability  of 
either  spouse  on  the  account  and  does  not 
require  a  creditor  to  change  the  name  in 
which  the  account  is  maintained. 

Section  202.11— Relation  to  State  Law 

11(a)  Inconsistent  state  laws. 

1.  Preemption  determination — New  York. 
The  Board  has  determined  that  the  following 
provisions  in  the  state  law  of  New  York  are 
preempted  by  the  federal  law,  effective 
November  11,  1988: 

i.  Article  15.  section  296a(l)(b)— Unlawful 
discriminatory  practices  in  relation  to  credit 
on  the  basis  of  race,  creed,  color,  national 
origin,  age,  sex,  marital  status,  or  disability. 
This  provision  is  preempted  to  the  extent 
that  it  bars  taking  a  prohibited  basis  into 
account  when  establishing  eligibility  for 
certain  special-purpose  credit  programs. 

ii.  Article  15,  section  296a(l)(c)'Unlawful 
discriminatory  practice  to  make  any  record  or 
inquiry  based  on  race,  creed,  color,  national 
origin,  age,  sex,  marital  status,  or  disability. 
This  provision  is  preempted  to  the  extent 
that  it  bars  a  creditor  from  requesting  and 
considering  information  regarding  the 
particular  characteristics  (for  example,  race. 


national  origin,  or  sex)  required  for  eligibility 
for  special-purpose  credit  programs. 

2.  Preemption  determination — Ohio.  The 
Board  has  determined  that  the  following 
provision  in  the  state  law  of  Ohio  is 
preempted  by  the  federal  law,  effective  July 
23,  1990: 

i.  Section  4112.021(B)(1)— Unlawful 
discriminatory  practices  in  credit 
transactions.  'This  provision  is  preempted  to 
the  extent  that  it  bars  asking  or  favorably 
considering  the  age  of  an  elderly  applicant; 
prohibits  the  consideration  of  age  in  a  credit 
scoring  system;  permits  without  limitation 
the  consideration  of  age  in  real  estate 
transactions;  and  limits  the  consideration  of 
age  in  special-purpose  credit  programs  to 
certain  government-sponsored  programs 
identified  in  the  state  law. 
Section  202.12 — Record  Retention 

12(a)  Retention  of  prohibited  information. 

1.  Rkceipt  of  prohibited  information. 
Unless  the  creditor  specifically  requested 
such  information,  a  creditor  does  not  violate 
this  section  when  it  receives  prohibited 
information  from  a  consumer  reporting 
agency. 

2.  Use  of  retained  information.  Although  a 
creditor  may  keep  in  its  files  prohibited 
information  as  provided  in  §  202.12(a),  the 
creditor  may  use  the  information  in 
evaluating  credit  applications  only  if 
permitted  to  do  so  by  §  202.6. 

12(b)  Preservation  of  records. 

1.  Copies.  Copies  of  the  original  record 
include  carbon  copies,  photocopies, 
microfilm  or  micrpfiche  copies,  or  copies 
produced  by  any  other  accurate  retrieval 
system,  such  as  documents  stored  and 
reproduced  by  computer.  A  creditor  that  uses 
a  computerized  or  mechanized  system  need 
not  keep  a  paper  copy  of  a  document  (for 
example,  of  an  adverse  actiort  notice)  if  it  can 
regenerate  all- pertinent  information  in  a 
timely  manner  for  examination  or  other 
purposes. 

2.  Computerized  decisions.  A  creditor  that 
enters  information  items  from  a  written 
application  into  a  computerized  or 
mechanized  system  and  makes  the  credit 
decision  mechanically,  based  only  on  the 
items  of  information  entered  into  the  system, 
may  comply  with  §  202.12(b)  by  retaining  the 
information  actually  entered.  It  is  not 
required  to  store  the  complete  written 
application,  nor  is  it  required  to  enter  the 
remaining  items  of  information  into  the 
system.  If  the  transaction  is  subject  to 

§  202.13,  however,  the  creditor  is  required  to 
enter  and  retain  the  data  on  personal 
characteristics  in  order  to  comply  with  the 
requirements  of  that  section. 

Paragraph  12(b)(3) 

1.  Withdrawn  and  brokered  applications. 
In  most  cases,  the  25-month  retention  period 
for  applications  runs  fi-om  the  date  a 
notification  is  sent  to  the  applicant  granting 
or  denying  the  credit  requested.  In  certain 
transactions,  a  creditor  is  not  obligated  to 
provide  a  notice  of  the  action  taken.  (See,  for 
example,  comment  9-2.)  In  such  cases,  the 
25-month  requirement  runs  from  the  date  of 
application,  as  when: 

i.  An  application  is  withdrawn  by  the 
applicant. 


ii.  An  application  is  submitted  to  more 
than  one  creditor  on  behalf  of  the  applicant, 
and  the  application  is  approved  by  one  of  the 
other  creditors. 

12(b)(6)  Self-tests 

1.  The  rule  requires  all  written  or  recorded 
information  about  a  self-test  to  be  retained  for 
25  months  after  a  self-test  has  been 
completed.  For  this  purpose,  a  self-test  is 
completed  after  the  creditor  has  obtained  the 
results  and  made  a  determination  about  what 
corrective  action,  if  any,  is  appropriate. 
Creditors  are  required  to  retain  information 
about  the  scope  of  the  self-test,  the 
methodology  used  and  time  period  covered 
by  the  self-test,  the  report  or  results  of  the 
self-test  including  any  analysis  or 
conclusions,  and  any  corrective  action  taken 
in  response  to  the  self-test. 

12(b)(7)  Preapplication  marketing 
information. 

1.  Prescreened  credit  solicitations.  The  rule 
requires  creditors  to  retain  copies  of 
prescreened  credit  solicitations.  For  purposes 
of  this  regulation,  a  prescreened  solicitation 
is  an  "offer  of  credit"  as  described  in  15 
U.S.e.  1681a(l)  of  the  Fair  Credit  Reporting 
Act.  A  creditor  complies  with  this  rule  if  it 
retains  a  copy  of  each  solicitation  mailing 
that  contains  different  terms,  such  as  the 
amount  of  credit  offered,  annual  percentage 
rate,  or  annual  fee. 

2.  Ust  of  criteria.  A  creditor  must  retain  the 
list  of  criteria  used  to  select  potential 
recipients.  This  includes  the  criteria  used  by 
the  creditor  both  to  determine  the  potential 
recipients  of  the  particular  solicitation  and  to 
determine  who  will  actually  be  offered 
credit. 

3.  Correspondence.  A  creditor  may  retain 
correspondence  relating  to  consumers' 
complaints  about  prescreened  solicitations  in 
any.  manner  that  is  Reasonably  accessible  and 
is  understandable  to  examiners.  There  is  no 
requirement  to  establish  a  separate  database 
or  set  of  files  for  such  correspondence,  or  to 
match  consumer  complaints  with  specific 
solicitation  programs. 

Section  202.13— Information  for  Monitoring 
Purposes 

13(a)  Information  to  be  requested. 

1.  Natural  person.  Section  202.13  applies 
only  to  applications  from  natural  persons. 

2.  Principal  residence.  The  requirements  of 
8  202.13  apply  only  if  an  application  relates 
to  a  dwelling  that  is  or  will  be  occupied  by 
the  applicant  as  the  principal  residence.  A 
credit  application  related  to  a  vacation  home 
or  a  rental  unit  is  not  covered.  In  the  case  of 
a  two-  to  four-unit  dwelling,  the  application 
is  covered  if  the  applicant  intends  to  occupy 
one  of  the  units  as  a  principal  residence. 

3.  Temporary  financing.  An  application  for 
temporary  financing  to  construct  a  dwrelling 
is  not  subject  to  §  202.13.  But  an  application 
for  both  a  temporary  loan  to  finance 
construction  of  a  dwelling  and  a  permanent 
mortgage  loan  to  take  effect  upon  the 
completion  of  construction  is  subject  to 
§202.13. 

4.  New  principal  residence.  A  person  can 
have  only  one  principal  residence  at  a  time. 
However,  if  a  person  buys  or  builds  a  new 
dwelling  that  will  become  that  person's 
principal  residence  within  a  year  or  upon 
completion  of  construction,  the  new  dwelling 


is  considered  the  principal  residence  for 
purposes  of  §202.13. 

5.  Transactions  not  covered.  The 
information-collection  requirements  of  this 
section  apply  to  applications  for  credit 
primarily  for  the  purchase  or  refinancing  of 
a  dwelling  that  is  or  will  become  the 
applicant's  principal  residence.  Therefore, 
applications  for  credit  secured  by  the 
applicant's  principal  residence  but  made 
primarily  for  a  purpose  other  than  the 
purchase  or  refinancing  of  the  principal 
residence  (such  as  loans  for  home 
improvement  and  debt  consolidation)  are  not 
subject  to  the  information-collection 
requirements.  An  application  for  an  open- 
end  home  equity  line  of  credit  is  not  subject 
to  this  section  unless  it  is  readily  apparent 

to  the  creditor  when  the  application  is  taken 
that  the  primary  purpose  of  the  line  is  for  the 
purchase  or  refinancing  of  a  principal 
dwelling. 

6.  Refinancings.  A  refinancing  occurs  when 
an  existing  obligation  is  satisfied  and 
replaced  by  a  new  obligation  undertaken  by 
the  same  borrower.  A  creditor  that  receives 
an  application  to  refinance  an  existing 
extension  of  credit  made  by  that  creditor  for 
the  purchase  of  the  applicant's  dwelling  may 
request  the  monitoring  information  again  but 
is  not  required  to  do  so  if  it  was  obtained  in 
the  earlier  transafction. 

7.  Data  collection  under  Regulation  C.  See 
comment  5(a)(2)-2. 

13(b)  Obtaining  of  information. 

\.  Forms  for  collecting  data.  A  creditor 
may  collect  the  information  specified  in 
§  202.13(a)  either  on  an  application  form  or 
on  a  separate  form  referring  to  the 
application.  The  applicant  must  be  offered 
the  option  to  select  more  than  one  racial 
designation. 

2.  Written  applications.  The  regulation 
requires  written  applications  for  the  types  of 
credit  covered  by  §  202.13.  A  creditor  can 
satisfy  this  requirement  by  recording  on 
paper  or  by  means  of  computer  the 
information  that  the  applicant  provides 
orally  and  that  the  creditor  normally 
considers  in  a  credit  decision. 

3.  Telephone,  mail  applications. 

i.  A  creditor  that  accepts  an  application  by 
telephone  or  mail  must  request  the 
monitoring  information. 

ii.  A  creditor  that  accepts  an  application  by 
mail  need  not  make  a  special  request  for  the 
monitoring  information  if  the  applicant  has 
failed  to  provide  it  on  the  application  form 
returned  to  the  creditor. 

iii.  If  it  is  not  evident  on  the  face  of  an 
application  that  it  was  received  by  mail, 
telephone,  or  via  an  electronic  medium,  the 
creditor  should  indicate  on  the  form  or  other 
application  rbcord  how  the  application  was 
received. 

4.  Video  and  other  electronic-application 
processes. 

i.  If  a  creditor  takes  an  application  through 
an  electronic  medium  that  allows  the  creditor 
to  see  the  applicant,  the  creditor  must  treat 
the  application  as  taken  in  person.  The 
creditor  must  note  the  monitoring 
information  on  the  basis  of  visual  observation 
or  surname,  if  the  applicant  chooses  not  to 
provide  the  information. 

ii.  If  an  applicant  applies  through  an 
electronic  medium  without  video  capability. 
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the  creditor  treats  the  application  as  if  it  were 
received  by  mail. 

5.  Applications  through  loan-shopping 
services.  When  a  creditor  receives  an 
application  through  an  unaffiliated  loan- 
shopping  service,  it  does  not  have  to  request 
the  monitoring  information  for  purposes  of 
the  ECOA  or  Regulation  B.  Creditors  subject 
to  the  Home  Mortgage  Disclosure  Act  should 
be  aware,  however,  that  data  collection  may 
be  called  for  under  Regulation  C  (12  CFR  part 
203),  which  generally  requires  creditors  to 
report,  among  other  things,  the  sex  and  race 
of  an  applicant  on  brokered  applications  or 
applications  received  through  a 
correspondent. 

6.  Inadvertent  notation.  If  a  creditor 
inadvertently  obtains  the  monitoring 
information  in  a  dwelling-related  transaction 
not  covered  by  §202.13,  the  creditor  may 
process  and  retain  the  application  without 
violating  the  regulation. 

13(c)  Disclosure  to  applicants. 

1 .  Procedures  for  providing  disclosures. 
The  disclosure  to  an  applicant  regarding  the 
monitoring  information  may  be  provided  in 
writing.  Appendix  B  contains  a  sample 
disclosure.  A  creditor  may  devise  its  own 
disclosure  so  long  as  it  is  substantially 
similar.  The  creditor  need  not  orally  request 
the  monitoring  information  if  it  is  requested 
in  writing. 

13(d)  Substitute  monitoring  program. 

1.  Substitute  program.  An  enforcement 
agency  may  adopt,  under  its  established 
rulemaking  or  enforcement  procedures,  a 
program  requiring  creditors  under  i4s 
jurisdiction  to  collect  information  in  addition 
to  information  required  by  this  section. 

Section  202.14 — Rules  on  Providing 
Appraisal  Reports 

14(a)  Providing  appraisals. 

1.  Coverage.  This  section  covers 
applications  for  credit  to  be  secured  by  a  lien 
on  a  dwelling,  as  that  term  is  defined  in 
§  202.14(c),  whether  the  credit  is  for  a 
business  purpose  (for  example,  a  loan  to  start 
a  business)  or  a  consumer  purpose  (for 
example,  a  loan  to  Finance  a  child's 
education). 

2  Renewals.  This  section  applies  when  an 
applicant  requests  the  renewal  of  an  existing 
extension  of  credit  and  the  creditor  obtains 
a  new  appraisaT  report.  This  section  does  not 
apply  when  a  creditor  uses  the  appraisal 
report  previously  obtained  to  evaluate  the 
renewal  request. 

14(a)(2)(i)  Notice. 

1 .  Multiple  applicants.  When  an 
application  that  is  subject  to  this  section 
involves  more  than  one  applicant,  the  notice 
about  the  appraisal  report  need  only  be  given 
to  one  applicant,  but  it  must  be  given  to  the 
primary  applicant  where  one  is  readily 
apparent. 

14(a)(2)(ii)  Delivery. 

1.  Reimbursement.  Creditors  may  charge 
for  photocopy  and  postage  costs  incurred  in 
providing  a  copy  of  the  appraisal  report, 
unless  prohibited  by  state  or  other  law.  If  the 
consumer  has  already  paid  for  the  report — for 
example,  as  part  of  an  application  fee — the 
creditor  may  not  require  additional  fees  for 
the  appraisal  (other  thai!  photocopy  and 
postage  costs). 

14(c)  Definitions. 


1 .  Appraisal  reports.  Examples  of  appraisal 
reports  are: 

i.  A  report  prepared  by  an  appraiser 
(whether  or  not  licensed  or  certified), 
including  written  comments  and  other 
documents  submitted  to  the  creditor  in. 
support  of  the  appraiser's  estimate  or  opinion 
of  the  property's  value. 

ii.  A  document  prepared  by  the  creditor's 
staff  that  assigns  value  to  the  property,  if  a 
third-party  appraisal  report  has  not  been 
used. 

iii.  An  internal  review  document  reflecting 
that  the  creditor's  valuation  is  different  from 
a  valuation  in  a  third  party's  appraisal  report 
(or  different  from  valuations  that  are  publicly 
available  or  valuations  such  as 
manufacturers'  invoices  for  mobile  homes). 

2.  Other  reports.  The  term  "appraisal 
report"  does  not  cover  all  documents  relating 
to  the  value  of  the  applicant's  property. 
Examples  of  reports  not  covered  are: 

i.  Internal  documents,  if  a  third-party 
appraisal  report  was  used  to  establish  the 
value  of  the  property. 

ii.  Governmental  agency  statements  of 
apprai.sed  value. 

iii.  Valuations  lists  that  are  publicly 
available  (such  as  published  sales  prices  or 
mortgage  amounts,  tax  assessments,  and 
retail  price  ranges)  and  valuations  such  as 
manufacturers'  invoices  for  mobile  homes. 

Section  202.15 — Incentives  for  Self-Testing 
and  Self-Correction 

1 5(a)  General  rules. 

15(a)(1)  Voluntary  self-testing  and 
correction. 

1.  Activities  required  by  any  governmental 
authority  are  not  voluntary, self-tests.  A 
governmental  authority  includes  both 
administrative  and  judicial  authorities  for 
federal,  state,  and  local  governments. 

15(a)(2)  Corrective  action  required. 

1.  To  qualify  for  the  privilege,  appropriate 
corrective  action  is  required  when  the  results 
of  a  self-test  show  that  it  is  more  likely  than 
not  that  there  has  been  a  violation  of  the 
ECOA  or  this  regulation.  A  self-test  is  also 
privileged  when  it  identifies  no  violations. 

2.  In  some  cases,  the  issue  of  whether 
certain  information  is  privileged  may  arise 
before  the  self-test  is  complete  or  corrective 
actions  are  fully  under  way.  This  would  not 
necessarily  prevent  a  creditor  from  asserting 
the  privilege.  In  situations  where  the  self-test 
is  not  complete,  for  the  privilege  to  apply  the 
lender  must  satisfy  the  regulation's 
requirements  within  a  reasonable  period  of 
time.  To  assert  the  privilege  where  the  self- 
test  shows  a  likely  vioUtion,  the  rule 
requires,  at  a  minimum,  that  the  creditor 
establish  a  plan  for  corrective  action  and  a 
method  to  demonstrate  progress  in 
implementing  the  plan.  Creditors  must  take 
appropriate  corrective  action  on  a  timely 
basis  after  the  results  of  the  self-test  are 
known. 

3.  A  creditor's  determination  about  the 
type  of  corrective  action  needed,  or  a  finding 
that  no  corrective  action  is  required,  is  not 
conclusive  in  determining  whether  the 
requirements  of  this  paragraph  have  been 
satisfied.  If  a  creditor's  claim  of  privilege  is 
challenged,  an  assessment  of  the  need  for 
corrective  action  or  the  type  of  corrective 
action  that  is  appropriate  must  be  based  on 


a  review  of  the  self-testing  results,  which 
may  require  an  in  camera  inspection  of  the 
privileged  documents. 

15(a)(3)  Other  privileges. 

1.  A  creditor  may  assert  the  privilege 
established  under  this  section  in  addition  to 
asserting  any  other  privilege  that  may  apply, 
such  as  the  attorney-client  privilege  or  the 
work-ptoduct  privilege.  Self-testing  data  may 
be  privileged  under  this  section  whether  or 
not  the  creditor's  assertion  of  another 
privilege  is  upheld. 

15(b)  Self-test  defined. 

15(b)(1)  Definition. 

Paragraph  15(b)(l)(i) 

1.  To  qualify  for  the  privilege,  a  self-test 
must  be  sufficient  to  constitute  a 
determination  of  the  extent  or  effectiveness 
of  the  creditor's  compliance  with  the  Act  and 
Regulation  R.  Accordingly,  a  self-test  is  only 
privileged  if  it  was  designed  and  used  for 
that  purpose.  A  self-test  that  is  designed  or 
used  to  determine  compliance  with  other 
laws  or  regulations  or  for  other  purposes  is 
not  privileged  under  this  rule.  For  example, 
a  self-test  designed  to  evaluate  employee 
efficiency  or  customers'  satisfaction  with  the 
level  of  service  provided  by  the  creditor  is 
not  privileged  even  if  evidence  of 
discrimination  is  uncovered  incidentally.  If  a 
self-test  is  designed  for  multiple  purposes, 
only  the  portion  designed  to  determine 
compliance  with  the  ECOA  is  eligible  for  the 
privilege. 

Paragraph  15(b)(l)(ii) 

1.  The  principal  attribute  of  self-testing  is 
that  it  constitutes  a  voluntary  undertaking  by 
the  creditor  to  produce  new  data  or  factual 
information  that  otherwise  would  not  be 
available  and  could  not  be  derived  from  loan 
or  application  files  or  other  records  related  to 
credit  transactions.  Self-testing  includes,  but 
is  not  limited  to,  the  practice  of  using 
fictitious  applicants  for  credit  (testers),  either 
with  or  without  the  use  of  matched  pairs.  A 
creditor  may  elect  to  test  a  defined  segment 
of  its  business,  for  example,  loan  applications 
processed  by  a  specific  branch  or  loan  officer, 
or  applications  made  for  a  particular  type  of 
credit  or  loan  program.  A  creditor  also  may 
use  other  methods  of  generating  information 
that  is  not  available  in  loan  and  application 
files,  such  as  surveying  mortgage  loan 
applicants.  To  the  extent  permitted  by  law, 
creditors  might  also  develop  new  methods 
that  go  beyond  traditional  pre-application 
testing,  «uch  as  hiring  testers  to  submit 
fictitious  loan  applications  for  processing. 

2.  The  privilege  does  not  protect  a 
creditor's  analysis  performed  as  part  of 
processing  or  underwriting  a  credit 
application.  A  creditor's  evaluation  or 
analysis  of  its  loan  files,  Home  Mortgage 
Disclosure  Act  data,  or  similar  types  of 
records  (such  as  broker  or  loan  officer 
compensation  records)  does  not  produce  new 
information  about  a  creditor's  compliance 
and  is  not  a  self-test  for  purposes  of  this 
section.  Similarly,  a  statistical  analysis  of 
data  derived  from  existing  loan  files  is  not 
privileged. 

15(b)(3)  Typ^s  of  information  not 
privileged. 


Paragraph  15(b)(3)(i) 

1.  The  information  listed  in  this  paragraph 
is  not  privileged  and  may  be  used  to 
determine  whether  the  prerequisites  for  the 
privilege  have  been  satisfied.  Accordingly,  a 
creditor  might  be  asked  to  identify  the  self- 
testing  method,  for  example,  whether 
preapplication  testers  were  used  or  data  were 
compiled  by  surveying  loan  applicants. 
Information  about  the  scope  of  the  self-test 
(such  as  the  types  of  credit  transactions 
examined,  or  the  geographic  area  covered  by 
the  test)  also  is  not  privileged. 

Paragraph  15(bM3)(ii) 

1.  Property  appraisal  reports,  minutes  of 
loan  conunittee  meetings  or  other  documents 
reflecting  the  basis  for  a  decision  to  approve 
of  deny  an  application,  loan  policies  or 
procedures,  underwriting  standards,  and 
broker  compensation  records  are  examples  of 
the  types  of  records  that  are  not  privileged. 
If  a  creditor  arranges  for  testers  to  submit 
loan  applications  for  processing,  the  records 
are  not  related  to  actual  credit  transactions 
for  purposes  of  this  paragraph  and  may  be 
privileged  self-testing  records. 

15(c)  Appropriate  corrective  action. 

1.  The  rule  only  addresses  the  corrective 
actions  required  for  a  creditor  to  take 
advantage  of  the  privilege  in  this  section.  A 
creditor  may  be  required  to  take  other  actions 
or  provide  additional  relief  if  a  formal 
finding  of  discrimination  is  made. 

15(c)(1)  General  requirement. 

1.  Appropriate  corrective  action  is  required 
even  though  no  violation  has  been  formally 
adjudicated  or  admitted  by  the  creditor.  In 
determining  whether  it  is  more  likely  than 
not  that  a  violation  occurred,  a  creditor  must 
treat  testers  as  if  they  are  actual  applicants 
for  credit.  A  creditor  may  not  refuse  to  take 
appropriate  corrective  action  under  this 
section  because  the  self-test  used  fictitious 
loan  applicants.  The  fact  that  a  tester's 
agreement  with  the  creditor  waives  the 
tester's  legal  right  to  assert  a  violation  does 
not  eliminate  the  requirement  for  the  creditor 
to  take  corrective  action,  although  no 
remedial  relief  for  the  tester  is  required  under 
paragraph  15(c)(3). 

1 5(c)(2)  Determining  the  scope  of 
appropriate  corrective  action. 

1.  Whether  a  creditor  has  taken  or  is  taking 
corrective  action  that  is  appropriate  will  be 
determined  on  a  case-by-case  basis. 
Generally,  the  scope  of  the  corrective  action 
that  is  needed  to  preserve  the  privilege  is 
governed  by  the  scope  of  the  self-test.  For 
example,  a  creditor  that  self-tests  mortgage 
loans  and  discovers  evidence  of 
discrimination  may  focus  its  corrective 
actions  on  mortgage  loans,  and  is  not 
required  to  expand  its  testing  to  other  types 
of  loans. 

2.  In  identifying  the  policies  or  practices 
that  are  a  likely  cause  of  the  violation,  a 
creditor  might  identify  inadequate  or 
improper  lending  policies,  failure  to 
implement  established  policies,  employee 
conduct,  or  other  causes.  The  extent  and 
scope  of  a  likely  violation  may  be  assessed 
by  determining  which  areas  of  operations  are 
likely  to  be  affected  by  those  policies  and 
practices,  for  example,  by  determining  the 
types  of  loans  and  stages  of  the  application 


process  involved  and  the  branches  or  offices 
where  the  violations  may  have  occurred. 

3.  Depending  on  the  method  and  scope  of 
the  self-test  and  the  results  of  the  test, 
appropriate  corrective  action  may  include 
one  or  more  of  the  following: 

i.  If  the  self-test  identifies  individuals 
whose  applications  were  inappropriately 
processed,  offering  to  extend  credit  if  the. 
application  was  improperly  denied  and 
compensating  such  persons  for  out-of-pocket 
costs  and  other  compensatory  damages; 

ii.  Correcting  institutional  policies  or 
procedures  that  may  have  contributed  to  the 
likely  violation,  and  adopting  new  policies  as 
appropriate; 

iii.  Identifying  and  then  training  and/or 
disciplining  the  employees  involved; 

iv.  Developing  outreach  programs, 
marketing  strategies,  or  loan  products  to 
serve  more  effectively  segments  of  the 
lender's  markets  that  may  have  been  affected 
by  the  likely  discrimination;  and 

V.  Improving  audit  and  oversight  systems 
to  avoid  a  recurrence  of  the  likely  violations. 

15(c)(3)  Types  o/re/ie/. 

Paragraph  15(c)(3)(ii) 

1.  The  use  of  pre-application  testers  to 
identify  policies  and  practices  that  illegally 
discriminate  does  not  require  creditors  to 
review  existing  loan  files  for  the  purpose  of 
identifying  and  compensating  applicants 
who  might  have  been  adversely  affected. 

2.  If  a  self-test  identifies  a  specific 
applicant  who  was  discriminated  against  on 
a  prohibited  basis,  to  qualify  for  the  privilege 
in  this  section  the  creditor  must  provide 
appropriate  remedial  relief  to  that  applicant; 
the  creditor  is  not  required  to  identify  other 
applicants  who  might  also  have  been 
adversely  affected. 

Paragraph  15(c)(3)(iii) 

1.  A  creditor  is  not  required  to  provide 
remedial  relief  to  an  applicant  that  would  not 
be  available  by  law.  An  applicant  might  also 
be  ineligible  for  certain  types  of  relief  due  to 
changed  circumstances.  For  example,  a 
creditor  is  not  required  to  offer  credit  to  a 
denied  applicant  if  the  applicant  no  longer 
qualifies  for  the  credit  due  to  a  change  in 
financial  circumstances,  although  some  other 
type  of  relief  might  be  appropriate. 

15(d)(1)  Scope  of  privilege. 

1.  The  privilege  applies  with  respect  to  any 
examination,  investigation  or  proceeding  by 
federal,  state,  or  local  government  agencies 
relating  to  compliance  with  the  Act  or  this 
regulation.  Accordingly,  in  a  case  brought 
under  the  ECOA,  the  privilege  established 
under  this  section  preempts  any  inconsistent 
laws  or  court  rules  to  the  extent  they  might 
require  disclosure  of  privileged  self-testing 
data.  The  privilege  does  not  apply  in  other 
cases  (such  as  in  litigation  filed  solely  under 
a  state's  fair  lending  statute).  In  such  cases, 
if  a  court  orders  a  creditor  to  disclose  self- 
test  results,  the  disclosure  is  not  a  voluntary 
disclosure  or  waiver  of  the  privilege  for 
purpbses  of  paragraph  15(d)(2);  a  creditor 
may  protect  the  information  by  seeking  a 
protective  order  to  limit  availability  and  use 
of  the  self-testing  data  and  prevent 
dissemination  beyond  what  is  necessary  in 
that  case.  Paragraph  15(d)(1)  precludes  a 
party  who  has  obtained  privileged 


information  from  using  it  in  a  case  brought 
under  the  ECOA,  provided  the  creditor  has 
not  lost  the  privilege  through  voluntary 
disclosure  under  paragraph  15(d)(2). 
J5(d)(2j  Loss  of  privilege. 

Paragraph  15(d)(2)(i) 

1.  A  creditor's  corrective  action,  by  itself, 
is  not  considered  a  voluntary  disclosure  of 
the  self-test  report  or  results.  For  example,  a 
creditor  does  not  disclose  the  results  of  a  self- 
test  merely  by  offering  to  extend  credit  to  a 
denied  applicant  or  by  inviting  the  applicant 
to  reapply  for  credit.  Voluntary  disclosure 
could  occur  under  this  paragraph,  however, 
if  the  creditor  disclosed  the  self-test  results 
in  connection  with  a  new  offer  of  credit. 

2.  The  disclosure  of  self-testing  results  to 
an  independent  contractor  acting  as  an 
auditor  or  consultant  for  the  creditor  on 
compliance  matters  does  not  result  in  loss  of 
the  privilege. 

Paragraph  15(d)(2)(ii) 

1.  The  privilege  is  lost  if  the  creditor 
discloses  privileged  information,  such  as  the 
results  of  the  self-test.  The  privilege  is  not 
lost  if  the  creditor  merely  reveals  or  refers  to 
the  existence  of  the  self-test. 

Paragraph  15(d)(2)(iii) 

1.  A  creditor's  claim  of  privilege  may  be 
challenged  in  a  court  or  administrative  law 
proceeding  with  appropriate  jurisdiction.  In 
resolving  the  issue,  the  presiding  officer  may 
require  the  creditor  to  produce  privileged 
information  about  the  self-test. 
Paragraph  15(d)(3)  limited  use  of  privileged 
information 

1.  A  creditor  may  be  inquired  to  produce 
privileged  documents  for  the  purpose  of 
determining  a  penalty  or  remedy  after  a 
violation  of  the  ECOA  or  Regulation  B  has 
been  formally  adjudicated  or  admitted.  A 
creditor's  compliance  with  such  a 
requirement  does  not  evidence  the  creditor's 
intent  to  forfeit  the  privilege. 
Section  202.16 — Requirements  for  Electronic 
Communication. 

16(b)  General  Rule. 

1.  Relationship  to  the  E-Sign  Act.  The  E- 
Sign  Act  authorizes  the  use  of  electronic 
disclosures.  It  does  not  affect  any 
requirement  imposed  under  this  part  other 
than  a  provision  that  requires  disclosures  to 
be  in  paper  form,  and  it  does  not  affect  the 
content  or  timing  of  disclosures.  Electronic 
disclosures  are  subject  to  the  regulation's 
format,  timing,  and  retainability  rules  and  t)ie 
clear  and  conspicuous  standard.  For 

.  example,  to  satisfy  the  clear  and  conspicuous 
standard  for  disclosures,  electronic 
disclosures  must  use  visual  text.  The  clear 
and  conspicuous  standard  and  retainability 
requirements  apply  to  all  disclosures 
provided  electronically — those  expressly 
required  by  the  Act  and  regulation  to  be  in 
writing,  and  those  provided  in  writing  where 
■    the  creditor  has  the  option  to  give  the 
disclosure  orally  or  in  writing. 

2.  Clear  and  conspicuous  standard.  A 
creditor  must  provide  electronic  disclosures 
using  a  clear  and  conspicuous  format.  Also, 
in  accordance  with  the  E-Sign  Act: 

i.  The  creditor  must  disclose  the 
requirements  for  accessing  and  retaining     , 
disclosures  in  that  format; 


13198  Federal  Register /Vol.  68,  No.  52 /Tuesday,  March  18,  2003 /Rules  and  Regulations 


ii.  The  applicant  must  demonstrate  the 
ability  to  access  the  information 
electronically  and  afPirmatively  consent  to 
electronic  delivery;  and 

iii.  The  creditor  must  provide  the 
disclosures  in  accordance  with  the  specifled 
requirements. 

3.  Timing  and  effective  delivery,  i.  When 
an  applicant  applies  for  credit  on-line.  When 
a  creditor  permits  an  applicant  to  apply  for 
credit  on-line,  the  applicant  must  be  required 
to  access  the  disclosures  required  at 
application  before  submitting  the 
application.  A  link  to  the  disclosures  satisfies 
the  timing  rule  if  the  applicant  cannot  bypass 
the  disclosures  before  submitting  the 
application.  Or  the  disclosures  must 
automatically  appear  on  the  .screen,  even  if 
multiple  screens  are  required  to  view  all  of 
the  information.  The  creditor  is  not  required 
to  confirm  thai  the  applicant  has  read  the 
disclosures. 

ii.  Appraisals  and  adverse  action. 
Disclosures  provided  by  e-mail  are  timely 
based  on  when  the  disclosures  are  .sent. 
Disclosures  posted  at  an  Internet  Web  site, 
such  as  adverse  action  notices  or  copies  of 
appraisals,  are  timely  when  the  creditor  has 
both  made  the  disclosures  available  and  sent 
a  notice  alerting  the  applicant  that  the 
disclosures  have  been  posted.  For  example, 
under  §  202.9,  a  creditor  must  provide  a 
notice  of  action  taken  within  30  days  of 
receiving  a  completed  application.  For  an 
adverse  action  notice  posted  on  the  Internet, 
a  creditor  must  post  the  notice  and  notify  the 
applicant  of  its  availability  within  30  days  of 
receiving  the  applicant's  completed 
application. 

4.  Retainability  of  disclosures.  Creditors 
satisfy  the  requirement  that  disclosures  be  in 
a  form  that  the  applicant  may  keep  if 
electronic  disclosures  are  delivered  in  a 
format  that  is  capable  of  being  retained  (such 
as  by  printing  or  storing  electronically).  The 
format  must  also  be  consistent  with  the 
information  required  to  be  provided  under 
section  101(c){l)(C)(i)  of  the  E-Sign  Act  (15 
U.S.C.  7001(c)(l)(C)(i))  about  the  hardware 
and  software  requirements  for  accessing  and 
retaining  electronic  disclosures. 

5.  Disclosures  provided  on  creditor's 
equipment.  A  creditor  that  controls  the 
equipment  providing  electronic  disclosures 
to  applicants  (for  example,  a  computer 
terminal  in  a  creditor's  lo'bby  or  an 
automated  loan  machine  at  a  public  kiosk) 
must  ensure  that  the  equipment  satisfies  the 
regulation's  requirements  to  provide  timely 
disclosures  in  a  clear  and  conspicuous  format 
and  in  a  form  that  the  applicant  may  keep. 
For  example,  if  disclosures  are  required  at 
the  time  of  an  on-line  application,  the 
disclosures  must  be  sent  to  the  applicant's  e- 
mail  address  or  must  be  made  available  at 
another  location  such  as  the  creditor's 
Internet  Web  site,  unless  the  creditor 
provides  a  printer  that  automatically  prints 
the  disclosures. 


16(d}  Address  or  Location  to  Receive 
Electronic  Communication. 

Paragraph  :6(d)(l) 

1.  Electronic  address.  An  api)licant's 
electronic  address  is  an  e-mail  address  that 
is  not  limited  to  receiving  communication 
transmitted  solely  by  the  creditor. 

Paragraph  16(d)(2) 

1.  Identifying  account  involved.  A  creditor 
may  identify  a  speciflc  account  in  a  variety 
of  ways  and  is  not  required  to  identify  an 
account  by  reference  to  the  account  number. 
For  example,  where  the  applicant  has  only 
one  credit  card  account,  and  no  confusion 
would  result,  the  creditor  may  refer  to  "your 
credit  card  account."  If  the  applicant  has  two 
credit  card  accounts,  the  creditor  may,  for 
example,  differentiate  accounts  based  on  the 
card  program  or  by  using  a  truncated  account 
number. 

2.  90-day  rule.  The  actual  disclosures 
provided  to  an  applicant  must  be  available 
for  at  least  90  days,  but  the  creditor  has 
discretion  to  determine  whether  they  should 
be  available  at  the  same  location  for  the 
entire  period. 

16(e)  Redelivery. 

1.  E-mail  returned  as  undeliverable.  If  an 
e-mail  to  the  applicant  (coiitaining  an  alert 
notice  or  other  disclosure)  is  returned  as 
undeliverable,  the  redelivery  requirement  is 
satisfied  if,  for  example,.the  creditor  sends 
the  disclosure  to  a  different  e-mail  address  or 
postal  address  that  the  creditor  has  on  file  for 
the  applicant.  Sending  the  disclosures  a 
second  time  to  the  same  electronic  address  is 
not  sufficient  if  the  creditor  has  a  different 
address  for  the  applicant  on  file. 

16(f)  Electronic  Signatures. 

1.  Relationship  to  the  E-Sign  Act.  The  E- 
Sign  Act  provides  that  electronic  signatures 
have  the  same  validity  as  handwritten 
signatures.  Section  106  of  the  E-Sign  Act  (15 
U.S.C.  7006)  defines  an  electronic  signature. 
To  comply  with  the  E-Sign  Act.  an  electronic 
signature  must'be  executed  or  adopted  by  an 
applicant  with  the  intent  to  sign  the  record. 
Accordingly,  regardless  of  the  technology 
used  to  meet  this  requirement,  the  process 
must  evidence  the  applicant's  identity. 

Section  202.17 — Enforcement,  Penalties,  and 
Liabilities 

17(c)  Failure  of  compliance. 

1.  Inadvertent  errors.  Inadvertent  errors 
include,  but  are  not  limited  to,  clerical 
mistake,  calculation  error,  computer 
malfunction,  and  printing  error.  An  error  of 
legal  judgment  is  not  an  inadvertent  error  * 
under  the  regulation. 

2.  Correction  of  error.  For  inadvertent 
errors  that  occur  under  §§  202-.12  and  202.13, 
this  sectiorx  requires  that  they  be  corrected 
prospectively. 

Appendix  B — Model  Application  Forms 

1 .  Freddie  Mac/Fannie  Mae  form — 
residential  loan  application.  The  uniform 


residential  loan  application  form  (Freddie 
Mac  65/Fannie  Mae  1003),  including 
supplemental  form  (Freddie  Mac  65A/Fannie 
Mae  1003A),  prepared  by  the  Federal  Home 
Loan  Mortgage  Corporation  and  the  Federal 
National  Mortgage  Association  and  dated 
October  1992  may  be  used  by  creditors 
without  violating  this  regulation.  Creditors 
that  are  governed  by  the  monitoring 
requirements  of  this  regulation  (which  limits 
collection  to  applications  primarily  for  the 
purchase  or  refinancing  of  the  applicant's 
principal  residence)  should  delete,  strike,  or 
modify  the  data-collection  section  on  the 
form  when  using  it  for  transactions  not 
covered  by  §  202.13(a)  to  ensure  that  they  do 
not  collect  the  information.  Creditors  that  are 
subject  to  more  extensive  collection 
requirements  by  a  substitute  monitoring 
program  under  §  202.13(d)  or  by  the  Home 
.  Mortgage  Disclosure  Act  (HMDA)  may  use 
the  form  as  issued,  in  compliance  with  the 
substitute  program  or  HMDA. 

2.  FHLMC/FNMA  form— home 
improvement  loan  application.  The  home- 
improvement  and  energy  loan  application 
form  (FHLMC  703/FNMA  1012),  prepared  by 
the  Federal  Home  Loan  Mortgage  Corporation 
and  the  Federal  National  Mortgage 
Association  and  dated  October  1986, 
complies  with  the  requirements  of  the 
regulation  for  some  creditors  but  not  others 
because  of  the  form's  section  "Information 
for  Government  Monitoring  Purposes." 
Creditors  that  are  governed  by  §  202.13(a)  of 
the  regulation  (which  limits  collection  to 
applications  primarily  for  the  purchase  or 
refinancing  of  the  applicant's  principal 
residence)  should  delete,  strike,  or  modify 
the  data-collection  section  on  the  form  when 
using  it  for  transactions  not  covered  by 
§  202.13(a)  to  ensure  that  they  do  not  collect 
the  information.  Creditors  that  are  subject  to 
more  extensive  collection  requirements  by  a 
substitute  monitoring  program  under 
§  202.13(d)  may  use  the  form  as  issued,  in 
compliance  vvith  that  substitute  program. 

Appendix  C — Sample  Notification 
Forms 

1.  Form  C-9.  Creditors  may  design  their 
own  form,  add  to,  or  modify  the  model  form 
to  reflect  their  individual  policies  and 
procedures.  For  example,  a  creditor  may 
want  to  add: 

i.  A  telephone  number  that  applicants  may 
call  to  leave  their  name  and  the  address  to 
which  an  appraisal  report  should  be  sent. 

ii.  A  notice  of  the  cost  the  applicant  will 
be  required  to  pay  the  creditor  for  the 
appraisal  or  a  copy  of  the  report. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  5,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Roard. 

(FR  Doc.  03-5666  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Circular  2001-13; 
Introduction 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Summary  presentation  of  final 
rules. 

SliMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  2001-13.  A  companion 
docimient,  the  Small  Entity  Compliance 
Guide  (SECG).  follows  this  FAC.  The 
FAC,  including  the  SECG,  is  available 
via  the  Internet  at  http://www.amet.gov/ 
far. 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules. 

For  clarification  of  content,  contact 
the  analyst  whose  name  appears  in  the 
table  below  in  relation  to  each  FAR  case 
or  subject  area.  Please  cite  FAC  2001- 
13  and  specific  FAR  case  numbers). 
Interested  parties  may  also  visit  our 
Web  site  at  http://www.amet.gov/far. 


ttem 

Subject 

FAR  case 

Analyst 

1 

Contract  Types  for  Commercial  Item  Acquisitions  

2000-013 
1999-024 
2000-016 
2001-006 

Moss 

II 

Preference  for  US-Flag  Vessels — Subcontracts  for  Commercial  Items  

Klein 

Ill 

Federal,  State,  and  Local  Taxes 

D(>  !^tplann 

IV  

Progress  Payment  Requests  

Dp  5>tf>fann 

SUPPLEMENTARY  INFORMATION: 
Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

FAC  2001-13  amends  the  FAR  as 
specified  below: 

Item  I — Contract  Types  for  Commercial 
Item  Acquisitions  (FAR  Case  2000-013) 

This  final  rule  amends  FAR  12.207, 
16.202-1,  and  16.203-1  to  indicate  that 
award  fee  and  performance  or  delivery 
incentives  based  solely  on  factors  other 
than  cost  may  be  used  in  conjunction 
with  firm-fixed-price  (FFP)  contracts 
and  fixed-price  Contracts  with  economic 
price  adjustment  (FP/EPA)  without 
changing  the  FFP  or  FP/EPA  nature  of 
the  contract.  A  cross  reference  to  these 
sections  is  added  to  FAR  12.207  to 
ensure  clarity  of  the  revisions  relative  to 
commercial  item  acquisitions. 

Item  n— Preference  for  U.S.-Flag 
Vessels — Subcontracts  for  Commercial 
Items  (FAR  Case  1999-024) 

This  final  rule  amends  FAR  Parts  12. 
32,  47,  and  associated  clauses  to  limit 
the  types  of  subcontracts  for  which  the 
waiver  of  cargo  preference  statutes  is 
applicable.  The  rule  is  intended  to 
ensure  compliance  with  cargo 
preference  statutes  if  ocean  cargoes  are 
clearly  destined  for  Government  use, 
while  avoiding  disruption  of 
commercial  delivery  systems.  This  final 
rule  also  amends  FAR  Part  12  by  adding 
10  U.S.C.  2631.  Transportation  of 
Supplies  by  Sea,  to  the  list  of  laws 


inapplicable  to  subcontracts  for  the 
acquisition  of  commercial  items  (except 
for  certain  subcontracts).  FAR  Subpart 
47.5  and  the  clause  at  FAR  52.247-64 
do  not  generally  apply  to  acquisitions 
by  the  Department  of  Defense. 

Item  in — Federal,  State,  and  Local 
Taxes  (FAR  Case  2000-016) 

This  final  rule  amends  the  FAR  to 
clarify  the  prescriptions  at  FAR  29.401 
for  use  of  FAR  clauses  pertaining  to 
Federal,  State,  and  locail  taxes.  These 
clauses,  52.229-3,  Federal,  State,  and 
Local  Taxes;  and  52.229-4,  Federal, 
State,  and  Local  Taxes  (State  and  Local 
Adjustments),  are  also  updated  to  reflect 
information  previously  contained  in  the 
clause  at  FAR  52.229-5,  Taxes- 
Contracts  Performed  in  U.S.  Possessions 
or  Puerto  Rico.  FAR  clause  52.229-5  is 
removed.  , 

Item  rv — Progress  Payment  Requests 
Under  Indefinite-Delivery  Contracts 
(FAR  Case  2001-006) 

This  final  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  require, 
under  indefinite-deljvery  contracts,  the 
contractor  to  account  for  and  submit 
progress  payment  requests  under 
individual  orders  as  if  each  order 
constitutes  a  separate  contract,  unless 
otherwise  specified  in  the  contract.  The 
rule  is  of  special  interest  to  contracting 
officers  that  administer  indefinite- 
delivery  contracts. 


Dated:  March  12,  2003. 
Laura  G.  Smith, 
Director,  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
2001-13  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  2001-13  are  effective  April  17, 
2003. 

Dated:  March  10,  2003. 

Deidre  A.Lee, 

Director,  Defense  Procurement  and 
Acqusition  Policy. 

Dated:  March  3,  2003.' 

David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy,  General  Services 
Administration. 

Dated:  February  28.  2003. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  03-6371  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12  and  16 

[FAC  2001-13;  FAR  Case  2000-013; 
nwnQ 

RIN  9000-AJ03 

Federal  Acquisition  Regulation; 
Contract  Tyiws  for  Commercial  Item 
Acquisitions 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  clarify  the  use  of 
award  fees  and  performance  or  delivery 
incentives  in  firm-fixed-price  contracts 
and  fixed-price  with  economic  price 
adjustment  contracts.  These  changes  are 
intended  to  clarify  how  award  fees  aJad 
performance  or  delivery  incentives  may 
be  used  in  commercial  item  acquisitions 
where  statute  prohibits  use  of  cost-type 
contracts  and  requires  use  of  firm-fixed- 
price  contracts  and  fixed-price  contracts 
with  economic  price  adjustment  to  the 
'  maximum  extent  practicable. 
DATES:  Effective  Date:  April  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405.  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schediUes.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Procurement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  2001- 
13,  FAR  case  2000-013. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD.  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  83292,  December  29,  2000,  that 
proposed  to  amend  FAR  12.207  and 
Subpart  16.2  to  clarify  the  contract-type 
requirements  for  commercial  item 
acquisitions  derived  from  Section 
8002(d)  of  the  Federal  Acquisition 
Streamlining  Act  (FASA)  (Pub.  L.  103- 
355).  FASA  states  that  agencies  must 
use  firm-fixed-price  (FFP)  contracts  and 
fixed-price  contracts  with  economic 
price  adjustments  (FP/EPA)  to  the 
maximum  extent  practicable  for 


commercial  item  acquisitions.  FASA 
also  prohibits  the  use  of  cost-type 
contracts. 

The  proposed  rule  would  have 
amended  Part  12  to  address  pricing 
mechanisms  for  acquiring  commercial 
services  available  on  a  time-and- 
materials  or  labor-hour  basis  within 
FAR  Part  12  contract-type  restrictions. 
Additionally,  the  proposed  rule 
contained  revisions  to  FAR  16.202-1 
and  16.203-1  to  indicate  that  award  fee 
and  performance  or  delivery  incentives 
based  solely  on  factors  other  than  cost 
may  be  used  in  conjunction  with  FFP 
and  FP/EPA  contracts  without  changing 
the  FFP  or  FP/EPA  nature  of  the 
contract. 

The  60-day  conmient  period  for  the 
proposed  rule  ended  February  27.  2001. 
Ten  sources  submitted  conunents  on  the 
proposed  rule.  All  conunents  received 
were  considered  in  the  formulation  of 
this  final  rule.  The  comments  indicated 
significant  confusion  concerning  the 
proposed  revisions  to  Part  12  regarding 
the  intended  application  of  the 
proposed  time-and-materials  and  labor- 
hour  pricing  mechanism  coverage. 
ConsequenUy.  the  FAR  Council  decided 
that  only  the  changes  associated  with 
using  non-cost  based  award  fee  and 
delivery  or  schedule  incentives  in 
conjunction  with  FFP  and  FP/EPA    . 
contracts  should  be  fijialized. 

Although  this  rule  does  not  address 
the  use  of  time-and-materials  and  labor- 
hour  contracts  for  commercial  item 
acquisitions,  the  Administrator.  Office 
of  Federal  Procurement  Policy,  intends 
to  work  with  the  other  FAR  Council 
members  to  develop  appropriate 
revisions  to  cuirrent  FAR  coverage  to 
address  their  use.  includii^  safeguards 
that  are  needed  to  effectively  protect 
taxpayer  interests  when  these 
contractual  arrangements  are  used 
under  Part  12. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  RegiUatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule.  This  final  rule 
does  not  constitute  a  significant  FAR 
revision  within  the  meaning  of  FAR 
1.501  and  Public  Law  98-577,  and 
publication  for  public  comments  is  not 
required.  However,  the  Councils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  Parts  12 
and  16  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 


U.S.C.  601,  at  seq.  (FAC  2001-13,  FAR 
case  2000-013).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  12  and 
16 

Government  procurement. 
Dated:  March  12,  2003. 
Laura  G.  Smith,  - 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA.  and  NASA 
amend  48  CFR  parts  12  and  16  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  12  and  16  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

-PART  12— ACQUtSmON  OF 
COMMERCIAL  ITEMS 

2.  In  section  12.207.  add  the  following 
sentence  to  the  Mid  of  the  paragraph  to 
read  as  follows: 

12.207    Contract  type. 

*  *  *  These  contract  types  may  be 
used  in  conjimction  with  an  award  fee 
and  performance  or  delivery  incentives 
when  the  award  fee  or  incentive  is 
based  solely  on  factors  other  than  cost 
[see  16.202-1  and  16.203-1). 

PART  16— TYPES  OF  CONTRACTS 

3.  In  section  16.202-1,  add  the 
following  sentences  to  the  end  of  the 
paragraph  to  read  as  follows: 

16.202-1     DescHption. 

*  *   *  The  contracting  officer  may  use 
a  firm-fixed-price  contract  in 
conjunction  with  an  award-fee  incentive 
(see  16.404)  and  performance  or 
delivery  incentives  (see  16.402-2  and 
16.402-3)  when  the  award  fee  or 
incentive  is  based  solely  on  factors  othw 
than  cost.  The  contract  type  remains 
firm-fixed-price  when  used  with  these 
incentives. 

4.  In  section  16.203-1,  redesignate  the 
introductory  text  as  paragraph  (a),  and 
paragraphs  (a)  through  (c)  as  (1)  through 
(3),  respectively;  and  add  paragraph  (b) 
to  read  as  follows: 

16.203-1    Description. 

•         **•••  >- 

(b)  The  contracting  officer  may  use  a 
fixed-price  contract  with  economic 
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price  adjustment  in  conjunction  with  an 
award-fee  incentive  (see  16.404)  and 
performance  or  delivery  incentives  (see 
16.402-2  and  16.402-3)  when  the  award 
fee  or  incentive  is  based  solely  on 
factors  other  than  cost.  The  contract 
type  remains  fixed-price  with  economic 
price  adjustment  when  used  with  these 
incentives. 

(FR  Doc.  03-6372  Filed  3-17-03;  8:45  am) 

BILLING  CODE  eS20-eF-^ 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12,  32, 47,  and  52 

[FAC  2001-13;  FAR  Case  1999-024;  Item 

"1 

RIN  900&-Ai97 

t 

Federal  Acquisition  Regulation; 
Preference  for  U.S.-Flag  Vessels —        * 
Subcontracts  for  Commercial  Items 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency* 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  regarding  the 
applicability  of  statutory  requirements 
for  use  of  U.S. -flag  vessels  in  the 
transportation  of  supplies  by  sea.  The 
FAR  presently  waives  these 
requirements  for  subcontracts  for  the 
acquisition  of  commercial  items.  This 
rule  would  require  the  use  of  U.S.-flag 
vessels  under  certain  subcontracts  for 
commercial  items. 

DATES:  Effective  Date:  April  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  OS 
Building.  Washington,  DC.  20405,  (202) 
501-4755,,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Klein,  Procurement  Analyst,  at 
(202)  501-3775.  Please  cite  FAC  2001- 
13,  FAR  case  1999-024. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  Parts  12, 
32,  47,  and  associated  clauses  to  limit 
the  types  of  subcontracts  for  which  the 
waiver  of  cargo  preference  statutes  is 


applicable.  The  rule  is  intended  to 
ensure  compliance  with  cargo 
preference  statutes  if  ocean  cargoes  are 
clearly  destined  for  Government  use, 
while  avoiding  disruption  of 
commercial  delivery  systems.  This  final 
rule  also  amends  FAR  Part  1 2  by  adding 
10  U.S.C.  2631  to  the  list  of  laws 
inapplicable  to  subcontracts  for  the 
acquisition  of  commercial  items,  except 
for  certain  subcontracts,  since  civilian 
agencies  may  buy  supplies  for  use  of 
military  departments. 

DoD.  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  FR  66920,  November  7,  2000.  Four 
respondents  submitted  public 
comments  during  the  comment  period. 
These  comments  were  considered  in  the 
formulation  of  the  final  rule.  A 
summary  of  the  comments  and  their 
respective  disposition  is  as  follows: 

1.  One  respondent  voiced  opposition 
to  the  rule  indicating  that  (1)  neither  the 
statute  nor  the  legislative  history  grants 
authority  to  create  an  administrative 
deviation  from  the  explicit  requirement 
to  use  U.S.-flag  vessels  in  the 
transportation  of  supplies  bought  for  the 
Department  of  Defense  (DoD)  either  by 
DoD  or  a  civilian  agency;  (2)  the  rule 
should  be  considered  a  major  rule  under 
5  U.S.C.  804;  and  (3)  this  rule  will  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  Councils 
did  not  concur.  41  U.S.C.  430(b),  as 
added  by  the  Federal  Acquisition 
Streamlining  Act  (FASA)  of  1994  (Pub. 
L.  103-355.  Section  8003).  requires  that 
the  FAR  list  those  laws  inapplicable  to 
subcontracts  for  commercial  items,  and 
requires  that  covered  laws  as  defined  in 
41  U.S.C.  430(c)  be  included  on  that  list 
unless  the  FAR  Council  makes  a  wrritten 
determination  that  it  would  not  be  in 
the  best  interest  of  the  Federal 
Government  to  exempt  commercial 
subcontracts  from  the  applicability  of 
the  provision  (see  comment  2).  In 
accordance  with  this  statute,  FAR 
12.504(a)(10)  currently  lists  46  U.S.C. 
1241(b),  with  the  inapplicability 
effective  May  1,  1996.  This  rule  adds  10 
U.S.C.  2631  to  the  FAR  list,  because 
civilian  agencies  may  buy  supplies  for 
use  of  military  departments.  10  U.S.C. 
2631  is  currently  listed  as  inapplicable 
to  commercial  items  at  DFARS 
212.504(a)(xxii).  with  the  same 
exceptions  now  being  incorporated  in 
the  FAR.  This  rule  clarifies  existing 
policy  and  limits  the  number  of 
allowable  waivers.  The  rule  strengthens 
the  Government  support  for  the  Cargo 
Preference  statutes.  The  Office  of 
Information  and  Regulatory  Affairs 
reviewed  the  proposed  rule  before 
publication  and  did  not  declare  it  to  be 
a  major  rule  under  5  U.S.C.  804. 


2.  One  respondent  expressed 
opposition  to  the  rule  considering  it  to 
be  inconsistent  with  FASA  with  respect 
■to  commercial  item  procurements.  The 
-respondent  states  that  10  U.S.C.  Sec. 

2631  is  not  specifically  enumerated  to 
remain  unaffected  by  Title  VIII  of  FASA. 
it  does  not  provide  for  criminal  or  civil 
penalties,  or  contain  any  provisions  that 
would  override  the  provisions  in  Title 
VIII  of  FASA  and.  therefore,  a  written 
determination  of  the  FAR  Council  is 
required  to  not  exempt  all  commercial 
item  subcontracts  bora  the  provisions  of 
10  U.S.C.  Sec  2631.  The  FAR  Council 
has  made  a  determination  in  writing  as 
required  by  the  OFPP  Act.  41  U.S.C. 
430(b). 

3.  One  respondent  expressed  concern 
regarding  deletion  of  contracts  awarded 
using  the  simplified  acquisition 
procedures  in  Part  13  from  the  current 
list  of  exceptions  to  the  preference  for 
U.S.-flag  vessels.  This  change  was 
accomplished  under  FAR  case  98-604, 
and  is  outside  the  scope  of  this  case. 

4.  One  respondent  expressed  concern 
that  the  rule  does  not  waive  Cargo 
Preference  for  commercial  subcontracts 
if  the  prime  contractor  is  redistributing 
or  reselling  without  adding  value.  The 
Council  did  not  conciu.  FASA 
specifically  prohibits  waiver  of  laws  for 
subcontracts  where  the  prime  does  not 
add  value;  the  subcontractor  then  is 
held  to  all  laws  applicable  to  a  prime 
contractor.  The  rule  merely  clarifies  this 
portion  of  the  law. 

5.  One  respondent  expressed  concern 
regarding  the  difference  between  the 
requirements  outlined  in  the  statutes 
covering  DoD  and  non-DoD  cargo.  The 
concern  is  that  extension  of  the  rule  to 
civilian  agency  acquisitions  places  an 
insurmountable  burden  on  Government 
contractors  and  subcontractors.  The 
Councils  did  not  concur  as  FAR 
47.503(b)(2)  already  states  that  10  U.S.C. 
2631  is  applicable  if  supplies  being 
shipped  are  for  use  of  military 
departments.  This  rule  does  not  expand 
that  applicability  of  10  U.S.C.  2631  to 
other  non-DoD  cargo,  but  actually  limits 
application  of  Cargo  Preference,  by 
providing  waiver  of  10  U.S.C.  2631,  if  it 
would  otherwise  be  applicable. 

6.  One  respondent  contends  that  if  the 
proposed  rule  is  not  withdrawn,  it 
should  be  modified  to  require  prime 
contractors  to  advise  their 
subcontractors  when  the  statutes  apply. 
The  Councils  did  not  concur  because 
the  FAR  currently  requires  the  prime 
contractor  to  notify  the  subcontractors 
of  any  flow-down  statutes. 

7.  Two  respondents  were  concerned 
that  the  rule  could  be  read  to  omit  one 
major  exception  to  cargo  preference 
waivers  for  subcontracts  for  commercial 
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items — "non-commercial  component 
parts"  and  requests  clarification.  The 
Councils  did  not  concur  because  the 
rule  only  relates  to  commercial 
component  parts. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defensfe,  the 
General  siervices  Administration,  and 
the  National  Aeronautics  and  Space 
"Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic'impact  on  a  substantial 
number  of  small  entities  v«thin  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
ocean  transportation  companies  are 
large  business  concerns.  FAR  Subpart 
47.5  and  the  clause  at  FAR  52.247-64 
do  not  generally  apply  to  acquisitions 
by  the  Department  of  Defense. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  final  rule 
will  increase  5ie  flow  down  of  FAR 
clause  52.247-64,  Preference  for 
Privately  Owned  U.S.-Flag  Commercial 
Vessels,  to  certain  commercial 
subcontracts.  This  information 
collection  requirement  is  cxuxently 
approved  by  the  Office  of  Management 
and  Budget  imder  OMB  Control  Number 
9000-0061,  Transportation 
Requirements,  which  also  covers  other 
transportation  related  information 
collection  requirements.  We  estimate  an 
increase  of  9000  responses  per  year  as 
a  result  of  this  final  rule,  and  a 
corresponding  increase  of  900  burden 
hoius  per  year.  We  received  no 
comments  on  the  information  collection 
requirements  published  in  the  proposed 
rule. 

List  of  Subjects  in  48  CFR  Parts  12.  32, 
47,  and  52 

Government  procurement. 

Dated:  March  12.  2003. 
Laura  G.  Smith, 
Director,  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA.  and  NASA 
amend  48  CFR  parts  12,  32,  47,  and  52 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  12,  32, 47,  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 


PART  12— ACOUiSmON  OF 
COMMERCIAL  ITEMS 

2.  In  section  12.504,  amend  paragraph 
(a)  by  redesignating  paragraphs  (a)(1) 
through  (a)(ll)  as  (a)(2)  through  (a)(12). 
respectively;  by  adding  a  new  paragraph 
(a)(1);  and  by  revising  the  newly 
designated  paragraph  (a)(ll)  to  read  as 
follows: 

12.504    Applicatiility  of  certain  law*  to 
subcontracts  for  the  acquisition  of 
commercial  items. 
(a)v  *  • 

(I)  10  U.S.C.  2631,  Transportation  of 
Supplies  by  Sea  (except  for  the  types  of 
subcontracts  listed  at  47.504(d)). 
***** 

(II)  46  U;S.C.  Appx  1241(b), 
Transportation  in  American  Vessels  of 
Government  Personnel  and  Certain 
Cargo  (see  Subpart  47.5)  (except  for  the 
types  of  subcontracts  listed  at 
47.504(d)). 


PART  32— CONTRACT  RNANCING 

32.1103    [Amended] 

3.  Amend  section  32.1103  in  the 
introductory  text  of  paragraph  (e)  by 
removing  "10  U.S.C.  101{a)(13)"  and 
adding  "2.101"  in  its  place. 

PART  47— TRANSPORTATION 

4.  Amend  section  47.504  by  revising 
paragraph  (d)  to  read  as  follows: 

47.504    Exceptions. 

***** 

(d)  Subcontracts  for  the  acquisition  of 
commercial  items  or  commercial 
components  (see  12.504(a)(1)  and 
(a)(ll)).  This  exception  does  not  apply 

to— 

(1)  Grants-in-aid  shipments,  such  as 
agricultural  and  food-aid  shipments; 

(2)  Shipments  covered  imder  46 
U.S.C.  Appx  1241-1,  such  as  those 
generated  by  Export-Import  Bank  loans 
or  guarantees; 

(3)  Subcontracts  under — 
(i)  Govenunent  contracts  or 

agreements  for  ocean  transportation 

services;  or 

.    (ii)  Construction  contracts;  or 

(4)  Shipments  of  commercial  items 
that  are — 

(i)  Items  the  contractor  is  reselling  or 
distributing  to  the  Government  without 
adding  value  (see  FAR  12.501(b)). 
Generally,  the  contractor  does  not  add 
value  to  the  items  when  it  subcontracts 
items  for  f.o.b.  destination  shipment;  or 

(ii)  Shipped  in  direct  support  of  U.S. 
military — 

(A)  Contingency  operations; 

(B)  Exercises;  or 


(C)  Forces  deployed  in  cormection 
with  United  Nations  or  North  Adantic 
Treaty  Organization  humanitarian  ]Dr 
peacekeeping  operations. 

5.  Revise  section  47.507  to  read  as 
follows: 

47.507    Contract  clauaas. 

(a)(1)  Insert  the  clause  at  52.247-64. 
Preference  for  Privately  Owned  U.S.- 
Flag  Commercial  Vessels,  in 
solicitations  and  contracts  that  may 
involve  ocean  transportation  of  supplies 
subject  to  the  Cargo  Preference  Act  of 
1954.  (For  application  of  the  Cargo 
Preference  Act  of  1954.  see  47.502(a)(3), 
47.503(a),  and  47.504.) 

(2)  If  an  applicable  statute  requires,  or 
if  it  has  been  determined  under  agency 
procediu^s,  that  the  supplies  to  be 
furnished  under  the  contracts  must  be 
transported  exclusively  in  privately 
owned  U.S.-flag  commercial  vessels  (see 
47.502(a)(1)  and  47.503(b)),  use  the 
clause  with  its  Alternate  I. 

(3)  Except  for  contracts  or  agreements 
for  ocean  transportation  services  or 
construction  contracts,  use  the  clause 
with  its  Alternate  n  if  any  of  the 
supplies  to  be  transported  are 
commercial  items  that  are  shipped  in 
direct  support  of  U.S.  military — 

(i)  Contingency  operations; 

(ii)  Exercises;  or 

(iii)  Forces  deployed  in  connection 
with  United  Nations  or  North  Atlantic 
Treaty  Organization  humanitarian  or 
peacekeeping  operations. 

(b)  The  contracting  officer  may  insert 
in  solicitations  and  contracts,  imder 
agency  procedures,  additional 
appropriate  clauses  concerning  the 
vessels  to  be  used. 

PART  52— SOUCTTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

6.  Amend  section  52.212-5  by 
revising  the  date  of  the  clause  and 
paragraph  (e)(4)  to  read  as  follows: 

52.21 2-5    Contract  Terms  and  Condition* 
Required  to  Implement  Statute*  or 
Executive  Order*— Commercial  Rem*. 

***** 

Contract  Terms  and  Conditions  Required  To 
Implenient  Statutes  or  Executive  Order* — 
Commercial  Items  (Apr.  2003) 

***** 

(e)*   *   • 

(4)  52.247-64.  Preference  for  Privately 
Owned  U.S.-Flag  Commercial  Vessels  (46 
U.S.C.  Appx  1241  and  10  U.S.C.  2631)  (flow 
down  required  in  accordance«rith  paragraph 
(d)  of  FAR  clause  52.247-64);  dud 
***** 

7.  Amend  section  52.213-4  by 
revising  the  date  of  the  clause  and 
paragraph  (b)(l)(xi)  to  read  as  follows: 
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52.213-4  Terms  and  Conditions — 
Simplified  Acquisitions  (Other  ttian 
Comiq^rcial  Kerns). 


Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial  Items) 
(Apr.  2003) 

***** 

(b)(1)*  *   * 

(xi)  52.247-64.  Preference  for  Privately 
Owned  U.S.-Flag  Commercial  Vessels  (APR 
2003)  (46  U.S.C.  Appx  1241).  (Applies  to 
supplies  transported  by  ocean  vessels  (except 
for  the  types  of  subcontracts  listed  at 
47.504(d).) 
***** 

8.  Amend  section  52.244-6  by 
revising  the  section  and  clause  heading, 
the  date  of  the  clause,  and  paragraph 
(c)(l)(v)  to  read  as  follows: 

§  52.244-6    Subcontracts  for  Commercial 
Items  and  Comnrarciai  Components. 


Subcontracts  for  Commercial  Items  and 
Commercial  Components  (Apr.  2003) 

***** 

(c)(1)*  *  * 

(v)  52.247-64,  Preference  for  Privately 
Owned  U.S.-Flag  Commercial  Vessels  (APR 
2003)  (46  U.S.C.  Appx  1241  and  10  U.S.C. 
2631)  (flow  down  required  in  accordance 
with  paragraph  (d)  of  FAR  clause  52.247-64). 
***** 

9.  Amend  section  52.247-64  by— 

a.  Revising  the  date  of  the  clause; 

b.  Removing  "The"  from  the 
beginning  of  the  introductory  text  of 
paragraph  (a)  and  adding  "Except  as 
provided  in  paragraph  (e)  of  this  clause, 
the"  in  its  place; 

c.  Removing  the  period  at  the  end  of 
paragraph  (d)  and  adding  ",  except 
those  described  in  paragraph  (e)(4)."  in 
its  place; 

a.  Removing  "and"  at  the  end  of 
paragraph  (e)(2); 

e.  Removing  the  period  at  the  end  of 
paragraph  (e)(3)  and  adding  ";  and"  in 
its  place; 

f.  Adding  paragraph  {e){4); 

g.  Revising  the  date,  introductory  text, 
and  paragraph  (a)  of  Alternate  I;  and 

h.  Revising  Alternate  II  to  read  as 
follows: 

52J247-64    Preference  for  Privately  Owned 
U.S.-Flag  Commercial  Vessels. 


Preference  for  Privately  Owned  U.S.-Flag 
Commercial  Vessels  (Apr  2003) 

***** 

(e)  •  *  • 

(4)  Subcontracts  or  purchase  orders  for  the 
acquisition  of  commercial  items  unless — 
(i)  This  contract  is — 

(A)  A  contract  or  agreement  for  ocean 
transportation  services:  or 

(B)  A  construction  contract;  or 


(ii)  The  supplies  being  transported  are — 

(A)  Items  the  Contractor  is  reselling  or 
distributing  to  the  Government  without 
adding  value.  (Generally,  the  Contractor  does 
not  add  value  to  the  items  when  it 
subcontracts  items  for  f.o.b.  destination 
shipment);  or 

(B)  Shipped  in  direct  support  of  U.S. 
military — 

(1)  Contingency  operations; 

(2)  Exercises;  or  >• 
(5)  Forces  deployed  in  connection  with 

United  Nations  or 

North  Atlantic  Treaty  Organization 
humanitarian  or  peacekeeping  operations. 
***** 

Alternate  I  (Apr  2003).  As  prescribed  in 
47.507(a)(2),  substitute  the  following 
paragraphs  (a)  and  (b)  for  paragraphs  (a)  and 
(b)  of  the  basic  clause: 
-    (a)  Except  as  provided  in  paragraphs  (b) 
and  (e)  of  this  clause,  the  Contractor  shall  use 
privately  owned  U.S. -flag  commercial 
vessels,  and  no  others,  in  the  ocean 
transportation  of  any  supplies  to  be  furnished 
under  this  contract. 
*  4         *  *  * 

Alternate  II  [Apr  2003).  As  prescribed  in 
47.507(a)(3),  substitute  the  following 
paragraph  (e)  for  paragraph  (e)  of  the  basic 
clause: 

(e)  The  requirement  in  paragraph  (a)  does 
not  apply  to — 

(1)  Cargoes  carried  in  vessels  of  the 
Panama  Canal 

Commission  or  as  required  or  authorized 
by  law  or  treaty; 

(2)  Ocean  transportation  between  foreign 
countries  of  supplies  purchased  with  foreign 
currencies  made  available,  or  derived  from 
funds  that  are  made  available,  under  the 
Foreign  Assistance  Act  of  1961  (22  U.S.C. 
2353);  and 

(3)  Shipments  of  classified  supplies  when 
the  classiHcation  prohibits  the  use  of  non- 
Covernment  vessels. 

(4)  Subcontracts  or  purchase  orders  under 
this  contract  for  the  acquisition  of 
commercial  items  unless  the  supplies  being 
transported  are — 

(i)  Items  the  Contractor  is  reselling  or 
distributing  to  the  Government  without 
adding  value.  (Generally,  the  Contractor  does 
not  add  value  to  the  items  when  it 
subcontracts  items  for  f.o.b.  destination 
shipment);  or 

(ii)  Shipments  in  direct  support  of  U.S. 
military — 

(A)  Contingency  operations: 

(B)  Exercises;  or 

(C)  Forces  deployed  in  connection  with 
United  Nations  or  North  Atlantic  Treaty 
Organization  humanitarian  or  peacekeeping 
operations.  [Note:  This  contract  requires 
shipment  of  commercial  items  in  direct 
support  of  U.S.  military  contingency 
operations,  exercises,  or  forces  deployed  in 
coimection  with  United  Nations  or  North 
Atlantic  Treaty  Organization  humanitarian  or 
peacekeeping  operations.) 

ira  Doc.  03-6373  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  29  and  52 

[FAC  2001-13;  FAR  Case  2000-016;  Item 
III] 

RIN  9000-AJ39 

Federal  Acaulsition  Regulation; 
Federal,  State,  and  Local  Taxes 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  clarify  the 
prescriptions  for  use  of  clauses  relating 
to  Federal,  State,  and  local  taxes.  In 
addition,  the  rule  deletes  the  clause  at 
FAR  52.229-5,  Taxes— Contracts 
Performed  in  U.S.  Possessions  or  Puerto 
Rico,  and  updates  and  moves  the 
definition  of  "local  taxes." 
DATES:  Effective  Date:  April  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  De  Stefano,  Prociu^ment  Analyst, 
at  (202)  501-1758.  Please  cite  FAC 
2001-13.  FAR  case  2000-016. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  FAR  to 
clarify  the  prescriptions  at  FAR  29.40f 
for  use  of  FAR  clauses  52.229-3, 
Federal,  State,  and  Local  Taxes;  52.229- 
4,  Federal,  State,  and  Local  Taxes  (State 
and  Local  Adjustments).  In  addition,  the 
rule  deletes  the  clause  at  52.229-5, 
Taxes — Contracts  Performed  in  U.S. 
Possessions  or  Puerto  Rico,  and  moves 
the  definition  of  "local  taxes"  fi-om  the 
clause  at  52.229-5  to  the  clauses  at 
52.229-3  and  52.229-4,  and  updates  the 
definition  by  adding  U.S.  territories  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  which  are  no  longer 
considered  possessions  of  the  United 
States. 

DoD.  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
67  FR  38552.  June  4,  2002.  Two  sources 
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submitted  comments  in  response  to  the 
proposed  rule.  The  first  respondent 
recommended  adding  the  word 
"contingency"  in  29.401-3(b)  for  clarity. 
The  Councils  adopted  the  intent  of  the 
respondent's  recommendation  for 
paragraph  (b)  for  clarity  and  consistency 
with  the  clause  language  at  52.229-4(c). 
Another  commenter  recommended  that 
the  FAR  be  further  amended  to  address 
payment  of  property  tax  on  equipment 
rented  or  leased  by  the  Government. 
That  comment  was  outside  the  scope  of 
the  case  and  no  action  was  taken. 

This  is  not  a  significant  regulatory 
action,  and  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601,  et  seq.,  because  the 
rule  merely  clarifies  existing  language. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  29  and 
52 

Government  procurement. 

Dated:  March  12.  2003. 
Laura  G.  Smith, 
Director,  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA,  and  NASA 
amend  48  CFR  parts  29  and  52  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  29  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  29— TAXES 

2.  In  section  29.305.  revise  paragraph 
(b)(1)  to  read  as  follows: 

29.305    State  and  local  tax  exemptions. 

***** 

(b)  *   *  *  .   .      ,^ 

(1)  Under  a  contract  contaimng  the 

clause  at  52.229-3,  Federal,  State,  and 

Local  Taxes,  or  at  52.229-4.  Federal. 


State,  and  Local  Taxes  (State  and  Local 
Adjustments),  in  accordance  with  the 
terms  of  those  clauses. 

*****' 

3.  Revise  the  heading  and  text  of 
section  29.401-3  to  read  as  follows: 

29.401-3    Federal,  State,  and  local  taxes. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  insert  the  clause  at 
52.229-3,  Federal,  State,  and  Local 
Taxes,  in  solicitations  and  contracts  if — 

(1)  The  contract  is  to  be  performed 
wholly  or  partly  within  the  United 
States,  its' possessions  or  territories. 
Puerto  Rico,  or  the  Northern  Mariana 
Islands; 

(2)  A  fixed-price  contract  is 
contemplated;  and 

(3)  The  contract  is  expected  to  exceed 
the  simplified  acquisition  threshold. 

(b)  In  a  noncompetitive  contract  that 
meets  all  the  conditions  in  paragraph  (a) 
of  this  section,  the  contracting  officer 
may  insert  the  clause  at  52.229-4, 
Federal,  State,  and  Local  Taxes  (State 
and  Local  Adjustments),  instead  of  the 
clause  at  52.229-3,  if  the  price  would 
otherwise  include  an  inappropriate 
contingency  for  potential  postaward 
change(s)  in  State  or  local  taxes. 

29.401-4  and  29.401-5    [Removed] 

29.401-6    [Redesignated  as  29.401-4] 

4.  Remove  sections  29.401-4  and 
29.401-5,  and  redesignate  section 
29.401-6  as  29.401-4. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES     • 

5.  Amend  section  52.229-3  as  follows: 

a.  Revise  the  date  of  the  clause; 

b.  Revise  paragraph  (a)  introductory 
text;  and 

c.  In  paragraph  (a),  amend  the 
definitions  "Contract  date",  "All 
applicable  Federal.  State,  and  local 
taxes  and  duties".  "After-imposed 
Federal  tax",  and  "After-relieved 
Federal  tax"  by  removing  ",  as  used  in 
this  clause."  and  placing  these 
definitions  in  alphabetical  order;  and 
add.  in  alphabetical  order,  the  definition 
"Local  taxes". 

The  revised  and  added  text  read  as 
follows: 

52.229-3    Federal,  State,  and  Local  Taxes. 

***** 

Federal,  State,  and  Local  Taxes  (April  2003) 

(a)  As  used  in  this  clause — 
***** 

Local  taxes  includes  taxes  imposed  by  a 
possession  or  territory  of  the  United  States, 
Puerto  Rico,  or  the  Northern  Mariana  Islands. 


if  the  contract  is  performed  wholly  or  partly 
in  any  of  those  areas. 


(End  of  clause) 

6.  Amend  section  52.229-4  as  follows: 

(a)  Revise  the  section  and  clause 
headings;  and  the  introductory 
paragraph; 

(b)  Revise  paragraph  (a)  introductory 
text; 

(c)  In  paragraph  (a),  place  the 
definitions  "Contract  date",  "All 
applicable  Federal,  State,  and  local 
taxes  and  duties",  "After-imposed  tax", 
"After-relieved  tax",  and  "Excepted 
tax"  in  alphabetical  order  and  amend  by 
removing  ".  as  used  in  this  clause;"  and 
add.  in  alphabetical  order,  the  definition 
"Local  taxes". 

The  revised  and  added  text  read  as 
follows: 

52.229-4    Federal,  State,  and  Local  Taxes 
(State  and  Local  Adjustmente). 

As  prescribed  in  29.401-3,  insert  the 
following  clause: 

Federal,  State,  and  Local  Taxes  (State  and 
Local  Adjustments)  (April  2003) 

(a)  As  used  in  this  clause — 
***** 

Local  taxes  includes  taxes  imposed  by  a 
possession  or  territory  of  the  United  States. 
Puerto  Rico,  or  the  Northern  Mariana  Islands, 
if  the  contract  is  performed  wholly  or  partly 
in  any  of  those  areas. 


52.229-5    [Removed  and  reserved] 

7.  Remove  and  reserve  section 
52.229-5. 

8.  Amend  section  52.229-10  as 
follows:  a.  Amend  the  introductory  text 
by  removing  "29.401-6(b)"  and  adding 
"29.401-4(b)"  in  its  place;  b.  Revise  the 
date  of  tile  clause;  and  c.  Amend 
paragraph  (h)  by  removing  "29.401-" 
6(b)(1)"  and  adding  "29.401-4(b)(l)"  in 
its  place. 

The  revised  text  reads  as  follows: 

52.229-1 0    State  of  New  Mexico  Gross 
Receipts  and  Compensating  Tax. 


State  of  New  Mexico  Gross  Receipte  and 
Compensating  Tax  (April  2003) 

***** 

[FR  Doc.  03-6374  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32  and  52 

[FAC  2001-13;  FAR  Case  2001-006;  ttem 
IV] 

RIN  9000-AJ23 

Federal  Acquisition  Regulation; 
Progress  Payment  Requests  Under 
Indefinite-Delivery  Contracts 

AGENCrES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  require,  under 
indefinite-delivery  contracts,  the 
contractor  to  account  for  and  submit 
progress  payment  requests  under 
individual  orders  as  if  each  order 
constitutes  a  separate  contract,  unless 
otherwise  specified  in  the  contract. 
DATES:  Effective  Date:  April  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  OS 
Building.  Washington,  DC.  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  De  Stefano,  at  (202)  501-1758. 
Please  cite  FAC  2001-13,  FAR  case 
2001-006. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Councils  have  agreed  to  amend 
the  Federal  Acquisition  Regulation 
(FAR)  to  require,  under  indefinite- 
delivery  contracts,  the  contractor  to 
account  for  and  submit  progress 
payment  requests  under  individual 
orders  as  if  each  order  constitutes  a 
separate  contract,  unless  otherwise 
specified  in  the  contract. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
66  FR  57294,  November  14.  2001.  Eight 
respondents  submitted  public 
comments.  These  comments  are 
discussed  below.  The  Coimcils 
concluded  that  the  proposed  rule 
should  be  converted  to  a  final  rule,  with 
only  minor  editorial  changes  made  to 
the  proposed  rule. 


1 .  Time  requirement.  One  respondent 
asked  if  the  proposed  rule  change  would 
have  a  time  requirement  other  than  60 
days,  and  if  so.  how  that  change  would 
effect  outside  agencies.  This  question 
referenced  an  existing  policy  addressing 
progress  schedules  and  reports. 

Councils'  response:  No  change.  The 
proposed  change  focuses  on  how 
progress  payments  will  be  billed  and 
processed  on  delivery  orders  under 
indefinite-delivery  type  contracts.  It 
does  not  impact  any  existing 
timeframes. 

2.  Statement  of  work.  One  respondent 
asserted  that  the  proposed  change 
would  increase  the  difficulty  in 
preparing  a  statement  of  work  to 
quantify  a  technical  assistance  contract. 

Councils '  response:  No  change.  The 
proposed  change  would  not  impact  the 
preparation  of  statements  of  work. 

3.  Effect  on  costs.  Two  respondents 
disagreed  with  the  proposed  change  on 
the  basis  that  existing  FAR  language 
contains  the  necessary  flexibility,  and 
that  the  proposed  language  would 
reduce  latitude  of  the  contracting 
officer,  increase  the  costs  of  doing 
business  with  the  government,  and 
generate  more  paper.  Other  points  made 
were  that  the  inconsistency  between 
FAR  32.503-5{c)  and  FAR  52.232-16 
does  not  obtain  the  desired  effect 
because  many  offices  follow  single 
billing  for  each  task  order,  and  that 
single  billing  for  the  entire  contract  is 
preferable  to  keep  costs  lower. 

Councils'  response:  No  change.  The 
proposed  change  would  have  minimal 
impact  on  efficiency.  The  FAR  currently 
requires  that  contracting  officers 
administer  indefinite-delivery  type 
contracts  on  a  delivery  order  basis.  The 
vast  majority  of  contractors  comply  with 
this  guidance;  so  adding  this 
requirement  to  the  clause  will  simply 
eliminate  an  inconsistency  between 
FAR  guidance  to  contracting  officers 
and  the  contract  clause.  Fiuthermore. 
the  existing  requirement  for 
administering  progress  payments  on  a 
delivery-order  basis  is  necessary  to 
maintain  proper  control  over  payment 
processing  and  liquidations.  Permitting 
progress  payments  on  a  whole  contract 
basis  would  create  inefficiencies  in 
payment  approval  and  processing, 
making  it  more  difficult  to  ensure  that 
progress  payments  are  paid  from  the 
proper  appropriations,  and  add 
complexity  to  surveillance. 

4.  No  inconsistency.  One  respondent 
stated  that  there  is  not  an  inconsistency 
in  the  FAR  between  the  coverage  in  FAR 
32.503-5(c)  and  FAR  52.232-16;  that  if 
there  is  a  perceived  inconsistency  it 
dpes  not  merit  a  revision  to  the  Progress 
Payment  clause;  and  that  if  any  revision 


to  the  FAR  is  necessary  to  resolve  this 
perceived  inconsistency,  then  the  FAR 
should  be  revised  to  delete  all 
references  that  imply  that  individual 
orders  (under  a  contract)  are  to  be 
treated  as  separate  contracts. 

Councils '  response:  No  change.  The 
inconsistency  between  the  coverage  in 
FAR  32.503-5(c)  and  the  Progress 
Payment  clause  is  clear.  FAR  32.503- 
5(c)  provides  that  under  indefinite 
delivery  contracts  the  contracting  officer 
should  administer  progress  payments 
made  under  each  individual  order  as  if 
the  order  constituted  a  separate 
contract,  unless  agency  procedures 
provide  otherwise.  However,  there  is  no 
related  language  in  the  clause  at  FAR 
52.232-16,  so  the  contractor  is  not 
currently  required  by  contract  to  request 
progress  payments  on  a  delivery  order 
basis.  Although  contractors  almost 
always  comply  with  the  contracting 
officer's  instructions  regarding 
separation  of  progress  payments  by 
order,  a  contractor  may  erroneously 
contend  that  it  incurred  additional  costs 
in  complying  with  direction  to  prepare 
progress  payments  on  an  indefinite- 
delivery  contract  as  if  each  delivery 
order  were  a  separate  contract.  The 
Councils  recommend  adding  the 
proposed  language  to  the  clause  to 
preclude  future  misunderstandings. 

With  regard  to  the  comment  that  FAR 
references  implying  that  individual 
orders  should  be  treated  as  separate 
contracts  should  be  deleted,  the 
Councils  regard  the  existing 
requirements  as  necessary.  The 
necessity  is  borne  of  the  need  to 
recognize  that  funds  are  typically 
obligated  on  the  individual  orders,  and 
that  individual  orders  must  be  treated  as 
if  they  were  separate  contracts  in  order 
to  effectively  administer  progress 
payments;  and  monitor  production, 
payment  requests,  delivery  payments 
and  liquidations. 

5.  Invoices.  One  respondent  expressed 
concern  that  the  proposed  changes 
would  require  submission  of  individual 
requests  for  payment  of  invoices  on 
indefinite-delivery  service  contracts. 
Currently,  some  contractors  submit 
single  requests  for  payment  under 
several  task  orders. 

Councils'  response:  No  change.  The 
proposed  rule  addresses  progress 
payment  requests,  not  invoices.  The  rule 
does  not  address  the  submission  of 
invoices  and  does  not  prohibit  agencies 
from  permitting  their  contractors  to 
submit  single  invoices  for  multiple 
tasks.  To  the  extent  that  progress 
payments  are  involved,  existing  contract 
coverage  at  52.232-16.  Progress 
Payments,  acts  to  protect  the 
Government's  interests. 
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6.  Agency  procedures.  One 
respondent  submitted  the  following 
comments: 

a.  The  need  for  the  rule  is  not  evident, 
since  the  prescription  in  FAR  32.502- 
4(e)  directs  contracting  officers  to 
provide  special  contract  instructions  for 
severable  work,  where  accounting 
segregation  is  needed,  and  furthermore. 
FAR  32.503-5(c)  provides  guidance  to 
treat  task  orders  under  existing 
indefinite-delivery  contracts  as  if  they 
were  separate  contracts. 

Councils'  response:  No  change. 
Although  the  prescription  at  FAR 
32.502-4(c)  directs  that  special  contract 
instructions  be  provided  for  severable 
work,  the  existing  language  at  FAR 
32.503-5(c)  establishes  a  default 
requirement  for  separate  administration 
of  progress  payments  on  delivery  orders. 
There  is  a  need  for  accompanying 
standard  language  in  the  clause  at  FAR 
52.232-16,  rather  than  requiring  that 
special  provisions  be  constructed  for 
each  occurrence  of  a  fairly  common 
situation.  If  special  instructions  were 
determined  to  be  the  solution  to  this 
inconsistency  and  those  provisions  were 
not  written  into  a  contract  through  an 
oversight,  then  the  inconsistency  would 
be  incorporated  into  the  contract.  "This 
would  result  in  complications  in  the 
administration  and  payment  of  progress 
payments  under  the  affected  contract. 

b.  To  fully  implement  the  policy 
changes  of  the  proposed  rule,  the  first 
sentence  of  existing  coverage  in  FAR 
32.503(c)  should  be  revised  to  add  the 
phrase  "or  the  contract"  after  the  phrase 
"amless  agency  procediues." 

Councils'  response:  No  change.  The 
recommended  language  is  redundant 
btscause  a  provision  should  not  be  in  the 
contract  if  it  does  not  comply  with  the 
procediu-es  of  the  awarding  agency. 

c.  In  the  second  sentence  of  FAR 
32.503(c),  reconunend  changing  "if  the 
awarding  agency  wants  the 
administration*  *  *"  to  "when  the 
awarding  agency's  procedures,  the 
contract  administration  office's 
procedures,  or  the  contract*  *  *" 
require  the  contract  administration  to  be 
on  a  basis  other  than  order-by-order. 

Councils'  response:  No  change.  The 
recommended  language  contains 
potential  conflicts,  e.g..  if  the  awarding 
agency  priii»dures  and  the  contract 
administration  office  procediu^s  are  not 
in  step.  Furthermore,  the  Coimcils 
regard  referencing  the  contract  in  this 
sentence  as  redimdant.  since  an 
alternate  procedure  should  not  be  in  the 
contract  unless  it  complies  with  the 
awarding  agency  procedures.  The 
central  point  of  the  sentence  under 
discussion  is  that  progress  pajrments 
will  be  administered  on  an  order-by- 


order  basis  if  the  contract  is 
administered  by  an  agency  other  than 
the  awarding  agency,  unless  the    . 
awarding  agency  has  previously 
coordinated  that  alternate  arrangement 
with  the  administering  agency.  This 
point  is  diluted  if  an  alternate  procedure 
can  be  established  simply  by  putting  it 
in  the  contract. 

d.  to  FAR  52.232-16(1).  the  FAR 
Council  recognizes  the  appropriateness 
of  special  attention  to  the  tCTms  of  the 
contract,  but  fails  to  take  into  accoimt 
special  agency  procedures  that  may 
exist,  and  that  are  covered  under 
existing  FAR  32.503-5(c).  To  hilly 
implement  the  policy  and  maintain 
consistency  widiin  the  FAR.  we 
recommend  revising  the  phrase  "unless 
otherwise  specified  in  the  contract"  to 
"unless  agency  procedures  or  the 
contract  provide  otherwise." 

Codncils'  response:  No  change.  The 
Councils  believe  that  the  language  in  the 
proposed  rule  for  FAR  52.232-16 
obtains  the  desired  affect,  is  consistent 
with  the  language  in  the  proposed  rule 
for  FAR  32.503-5.  and  does  effectively 
implement  the  policy.  Specifically,  by 
limiting  the  exceptions  in  FAR  52.232- 
16(1)  to  other  contractual  provisions, 
this  language  eliminates  the  potential 
for  a  requirement  to  be  expressed  in 
agency  procedures,  but  not  executed  in 
the  contract  itself.  This  existing    , 
proposed  rule  enforces  consistency 
between  regulation  and  contract. 

7.  Concurrence  of  the  CAO.  The 
respondent  recommended  that  the  case 
be  revised  to  require  that  the  contracting 
officer  obtain  the  concurrence  of  the 
contract  administration  office  if  the 
awarding  agency  wants  the 
administration  of  progress  payments  to 
be  on  a  basis  other  than  order-by-order. 
This  change  would  remove  any 
ambiguity  with  regard  to  whether 
coordination  with  the  contract 
administration  office  constitutes 
concurrence. 

Councils'  response:  No  change.  The 
Councils  recognize  that  the  term 
"coordination"  may  not  always  be 
construed  to  mean  that  the  awarding 
office  will  obtain  the  agreement  of  the 
administering  office  prior  to  deciding 
that  progress  payments  will  be 
administered  on  a  basis  other  than 
order-by-order.  However,  the  term 
"coordinate"  provides  more  flexibility, 
which  may  be  appropriate  at  certain 

times. 

8.  Performance-based  payments.  One 
respondent  stated  that  the  FAR  should 
be  revised  to  include  a  similar  concept 
for  performance-based  payments. 
Specifically,  language  should  be 
inserted  into  FAR  part  32.10  and  FAR 
52.323-32,  Performance-Based 


Payments,  to  provide  that,  under 
indefinite-delivery  contracts,  the 
performance-based  payments  would  be 
administered  under  each  individual 
order  as  if  the  order  constituted  a 
separate  contract,  unless  agency 
procedures  provide  otherwise.  In 
addition  to  the  language  proposed  for 
FAR  32.1007,  this  recommendation  . 
includes  accompanying  proposed 
language  to  be  inserted  in  the 
Performance  Based  Payments  clause  at 
FAR  32.232-^32.  In  addition,  the  FAR 
should  be  revised  to  provide  that,  for 
indefinite-delivery  contracts,  that 
performance-based  payments  be  used 
only  on  individual  delivery  orders  or 
task  orders,  and  not  on  the  basic 
contract, 

Councils'  response:  The  Councils 
believe  that  these  recommendations  are 
beyond  the  scope  of  the  subject  case. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject -to 
review  under  section  6(b)  of  Executive 
Order  12866,  Regulatory  Plaiming  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulator}'  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  have 
a  dollar  value  less  than  the  simplified 
acquisition  threshold  and.  therefore,  do 
not  have  the  progress  payment  type  of 
financing. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approTal  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  procurement. 

Dated:  March  12.  2003. 
Laura  C  Smith, 
Director.  Acquisition  Policy  Division. 

Therefore.  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  32  and  52  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  32  and  52  continues  to  read  as 
follows: 
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Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  32— CONTRACT  HNANCING 

2.  Amend  section  32.503-5  by  adding 
a  sentence  to  the  end  of  paragraph  (c)  to 
read  as  follows: 

32.503-5    Administration  of  progress 
payments. 

***** 

(c)  *   *   *  When  the  contract  will  be 
administered  by  an  agency  other  than 
the  awarding  agency,  the  contracting 
officer  shall  coordinate  with  the 
contract  administration  ofhce  if  the 
awarding  agency  wants  the 
administration  of  progress  payments  to 
be  on  a  basis  other  than  order — by — 
order. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Amend  section  52.232-16  by — 

a.  Revising  the  date  of  the  clause; 

b.  Adding  paragraph  (m); 

c.  Revising  the  date  and  introductory 
text  of  Alternate  II; 

d.  Redesignating  paragraphs  (m)  and 
(n)  of  Alternate  II  as  (n)  and  (o), 
respectively; 

e.  Revising  the  introductory  text  of  the 
newly  designated  paragraph  (n),  and 
paragraph  (n)(3); 

f.  Revising  the  date  and  the 
introductory  text  of  Alternate  III;  and 

g.  Redesignating  paragraph  (m)  of 
Alternate  III  as  paragraph  (n). 

52.232-16    Progress  Payments. 


Progress  Payments  (April  2003) 

***** 

(m)  Progress  payments  under  indefinite — 
delivery  contracts:  The  Contractor  shall 
account  for  and  submit  progress  payment 


requests  under  individual  orders  as  if  the 
order  constituted  a  separate  contract,  unless 
otherwise  specified  in  this  contract. 
(End  of  clause) 
***** 

Alternate  II  {Apr  2003).  If  the  contract  is  a 
letter  contract,  add  paragraphs  (n)  and  (o). 
The  amount  specified  in  paragraph  (o)  shall 
not  exceed  80  percent  of  the  maximum 
liability  of  the  Government  under  the  letter 
contract.  The  contracting  officer  may  sf>ecify 
separate  limits  for  separate  parts  of  the  work. 

(n)  The  Contracting  Officer  will  liquidate 
progress  payments  made  under  this  letter 
contract,  unless  previously  liquidated  under 
paragraph  (b)  of  this  clause,  using  the 
following  procedures: 

(D*   *   • 

(2)*   *   • 

(3)  If  this  letter  contract  is  partly 
terminated  and  partly  superseded  by  a 
contract,  the  Government  will  allocate  the 
unliquidated  progress  payments  to  the 
terminated  and  unterminated  portions  as  the 
Government  deems  equitable,  and  will 
liquidate  each  portion  under  the  relevant 
procedure  in  paragraphs  (n)(l)  and  (n)(2)  of 
this  clause. 
***** 

Alternate  III  [Apr  2003).  As  prescribed  in 
32.502-4(d),  add  the  following  paragraph  (n) 
to  the  basic  clause.  If  Alternate  II  is  also 
being  used,  redesignate  the  following 
paragraph  as  paragraph  (p): 
***** 

[FR  Doc.  03-6375  Filed  3-17-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENaES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY!  This  document  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  summary  of  the  rules  appearing  in 
Federal  Acquisition  Circular  (FAC) 
2001-13  which  amends  the  FAR.  An 
asterisk  (*)  next  to  a  rule  indicates  that 
a  regulatory  flexibility  analysis  has  been 
prepared  in  accordance  with  5  U.S.C. 
604.  Interested  parties  may  obtain 
further  information  regarding  these 
rules  by  referring  to  FAC  2001-13 
which  precedes  this  document.  These 
documents  are  also  available  via  the 
Internet  at  http://www.amet.gov/far. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Duarte,  FAR  Secretariat,  (202) 
501-4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 


I  ... 

II  .. 

III  . 
IV 


Subject 


Contract  Types  for  Commercial  Item  Acquisitions 

Preference  for  U.S. -Flag  Vessels— Subcontracts  for  Commercial  Items 

Federal,  State,  and  Local  Taxes 

Progress  Payment  Requests  


FAR  case 


2000-013 
1999-024 
2000-016 
2001-006 


Analyst 


Moss 
Klein 

De  Stefano 
De  Stefano 


Item  I — Contract  Types  for  Commercial 
Item  Acquisitions  (FAR  Case  2000-013) 

This  final  rule  amends  FAR  12.207, 
16.202-1,  and  16.203-1  to  indicate  that 
award  fee  and  performance  or  delivery 
incentives  based  solely  on  factors  other 
than  cost  may  be  used  in  conjunction 
with  firm-fixed-price  (FFP)  contracts 
and  fixed-price  contracts  with  economic 
price  adjustment  (FP/EPA)  without 
changing  the  FFP  or  FP/EPA  nature  of 


the  contract.  A  cross  reference  to  these 
sections  is  added  to  FAR  12.207  to 
ensure  clarity  of  the  revisions  relative  to 
commercial  item  acquisitions. 

Item  II— Preference  for  LJ.S.-Flag 
Vessels — Subcontracts  for  Commercial 
Items  (FAR  Case  1999-024) 

This  final  rule  amends  FAR  parts  12, 
32,  47,  and  associated  clauses  to  limit 
the  types  of  subcontracts  for  which  the 


waiver  of  cargo  preference  statutes  is 
applicable.  The  rule  is  intended  to 
ensure  compliance  with  cargo 
preference  statutes  if  ocean  cargoes  are 
clearly  destined  for  Government  use, 
while  avoiding  disruption  of 
commercial  delivery  systems.  This  final 
rule  also  amends  FAR  part  12  by  adding 
10  U.S.C.  2631,  Transportation  of 
Supplies  by  Sea,  to  the  list  of  laws 
inapplicable  to  subcontracts  for  the 
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acquisition  of  commercial  items  (except 
for  certain  subcontracts).  FAR  subpart 
47.5  and  the  clause  at  FAR  52.247-64 
do  not  generally  apply  to  acquisitions 
by  the  Department  of  Defense. 

Item  m— Federal,  State,  and  Local 
Taxes  (FAR  Case  2000-016) 

This  final  rule  amends  the  FAR  to 
clarify  the  prescriptions  at  FAR  29.401 
for  use  of  FAR  clauses  pertaining  to 
Federal,  State,  and  local  taxes.  These 
clauses,  52.229-3,  Federal,  State,  and 
Local  Taxes;  and  52.229-4,  Federal. 


State,  and  Local  Taxes  (State  and  Local 
Adjustments),  are  also  updated  to  reflect 
information  previously  contained  in  the 
clause  at  FAR  52.229-5,  Taxes- 
Contracts  Performed  in  U.S.  Possessions 
or  Puerto  Rico.  FAR  clause  52.229-5  is 
removed. 

Item  IV— Progress  Payment  Requests 
Under  Indefinite-Delivery  Contracts 
(FAR  Case  2001-006) 

This  final  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  require, 
luider  indefinite-delivery  contracts,  the 


contractor  to  account  for  and  submit 
progress  payment  requests  under 
individual  orders  as  if  each  order 
constitutes  a  separate  contract,  unless 
otherwise  specified  in  the  contract.  The 
rule  is  of  special  interest  to  contracting 
officers  that  administer  indefinite- 
delivery  contracts. 

Dated:  March  12,  2003. 
Laura  G.  Smith, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-6376  Filed  3-17-03;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  501,  538,  and  552 
[GSAR  Case  2002-G507] 
RIN  3090-AH79 

■ 

General  Services  Administration 
Acquisition  Regulation;  Consolidation 
of  Industrial  Funding  Fee  and  Sales 
Reporting  Clauses;  Reduction  in 
Amount  of  industrial  Funding  Fee 

AGENCY:  Office  of  Acquisition  Policy, 
General  Services  Administration  (GSA). 
ACTION:  Proposed  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  proposing  to 
amend  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  to  give  GSA  the  unilateral  right 
to  change  the  percentage  rate  of  the 
Industrial  Funding  Fee  (IFF)  in  Multiple 
Award  Schedule  (MAS)  contracts.  The 
proposed  rule  also  sets  forth  GSA's 
intent  to  modify  and  combine  two 
existing  General  Services 
Administration  (GSA)  clauses  that 
implement  collection  of  the  IFF  by  the 
Federal  Supply  Service  (FSS)  on  sales 
from  all  Federal  Supply  Schedule 
contracts.  These  clauses  are  Industrial 
Funding  Fee  and  Contractor's  Report  of 
Sales.  Additionally,  the  proposed  rule 
provides  notice  of  the  method  FSS 
intends  to  utilize  to  n^odify  each 
contract  subject  to  the  IFF.  While  the 
GSAR  does  not  specify  the  percentage 
rate  of  the  IFF,  GSA  intends  to  lower  the 
current  IFF  rate  from  1.0  percent  to  0.75 
percent  of  reported  sales,  effective 
January  1.  2004.  The  Administrator  of 
GSA  has  the  authority  to  change  the  IFF; 
GSA  will  consult  with  OMB  prior  to 
effecting  any  future  changes  to  the  IFF. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before  April 
17,  2003.  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
Regulatory  Secretariat  (MVA),  1800  F 
Street,  NW..  Room  4035,  Attn:  Ms. 
Laurie  Duarte,  Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to — gsarcase.2002- 
g507@gsa.gov. 

Please  submit  comments  only  and  cite 
GSAR  case  2002-G507  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Vonda  J. 
Sines,  Procurement  Analyst,  at  (703) 


305-7542,  or  Linda  Nelson. 
Procurement  Analyst,  at  (202)  501- 
1900.  Please  cite  GSAR  Case  2002- 
G507.  The  TTY  Federal  Relay  Number 
for  further  information  is  1-800-877- 
8973. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Oh  April  18,  1995.  GSA  implemented 
an  Industrial  Funding  Fee  (IFF)  for 
Federal  Supply  Schedules.  Two  clauses. 
552.238-76.  Industrial  Funding  Fee.  and 
552.238-74.  Contractor's  Report  of 
Sales,  are  included  in  the  solicitation  for 
each  Federal  Supply  Schedule  contract 
and  provide  instructions  for  the 
submission  of  quarterly  sales  reported 
by  contractors. 

GSA  utilizes  the  IFF  to  fund  the  cost 
of  providing  supplies  and  services 
through  the  Federal  Supply  Schedule 
program,  eliminating  operating 
expenses  formerly  funded  with 
appropriated  monies. 

Fees  are  included  in  the  Schedule 
prices  charged  to  ordering  activities;  all 
contract  award  prices  include  the  total 
amounts  charged.  Federal  Supply 
Schedule  contractors  remit  fees  to  GSA 
based  on  quarterly  contract  sales.  GSA 
recoups  its  costs  from  the  ordering 
activities  through  the  contractor's 
quarterly  remittance  to  FSS.  The  GSAR 
does  not  specify  the  percentage  rate  of 
the  IFF.  Rather,  the  initial  1  percent  IFF 
rate  was  set  via  Acquisition  Letter  and 
has  not  changed  since  its  inception. 

GSA  proposes  to  change  the  GS/VR  to 
provide  that  effective  January  1.  2004. 
GSA  will  have  the  unilateral  right  to 
change  the  IFF  rate. 

The  agency  also  proposes 
consolidation  of  the  two  foregoing 
clauses  into  a  single  clause,  Industrial 
Funding  Fee  and  Sales  Reporting,  under 
the  number  552.238-74.  The  number 
552.238-76  will  become  "reserved." 
The  new  clause  eliminates  duplicative 
information  in  the  two  current  clauses, 
clarifies  sales  reporting  procedures,  and 
describes  the  procedures  FSS  will 
utilize  to  unilaterally  effect  future  IFF 
rate  changes. 

GSA  also  intends  to  reduce  the  IFF 
from  its  current  rate  of  1  percent  of  sales 
to  0.75  percent  effective  January  1.  2004. 
GSA  proposes  to  implement  this  change 
by  means  of  a  bilateral  contract 
modification  to  be  executed 
electronically.  As  consideration  to 
Federal  Supply  Schedule  contractors  for 
any  potentiaJ  costs  incurred  as  the 
direct  result  of  this  change,  GSA 
proposes  to  allow  these  vendors  to 
continue  to  include  the  1  percent  IFF  in 
their  contract  prices  until  December  31, 
2003,  but  to  forward  to  FSS  an  IFF  of 


0.75  percent  for  reported  sales  for  the 
period  of  October  1,  2003,  through 
December  31,  2003.  Examples  of  the 
type  of  costs  GSA  anticipates 
contractors  could  incur  include 
reprinting  price  lists  and  modifying 
accounting  systems.  The  Administrator 
of  GSA  has  the  authority  to  change  the 
IFF;  GSA  will  consult  with  OMB  prior 
to  effecting  any  future  changes  to  the 
IFF. 

B.  Executive  Order  12886 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  isection  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

C.  Regulatory  Flexibility  Act 

The  General  Services  Administration 
does  not  expect  this  proposed  rule  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  piupose  of  the  proposed 
rule  is  to  assign  to  GSA  the  sole 
discretion  to  set  the  rate  of  the  IFF  and 
to  clarify  for  contractors  how  to  handle 
changes  in  the  IFF.  The  rule  also 
proposes  to  modify  and  consolidate  the 
provisions  of  two  existing  GSAR  clauses 
in  terms  of  sales  reporting  and 
procedural  changes  when  the  IFF  rate 
changes.  While  some  78  percent  of  the 
Federal  Supply  Schedule  contracts 
represent  small  business  concerns,  all 
contractors  holding  Federal  Supply 
Schedules  are  already  required  to  report 
quarterly  sales  and  to  periodically 
submit  the  Industrial  Funding  Fee  to 
FSS.  The  proposed  rule  does  not  change 
these  two  requirements.  It  does  require 
both  small  and  large  businesses  to 
execute  appropriate  bilateral  contract 
modifications  and  to  make  changes  to 
existing  price  lists  and  accounting 
systems.  GSA  intends  to  mitigate  the 
anticipated  cost  to  contractors  for  these 
changes  via  offering  consideration  as 
described  under  paragraph  A.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed.  We  invite 
comments  fi-om  small  businesses  and 
other  interested  parties.  GSA  will 
consider  comments  bom  small  entities 
concemiiig  the  affected  GSAR  parts  501, 
538,  and  552  in  accordance  with  5 
U.S.C.  610.  Interested  parties  must 
submit  such  comments  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (GSAR 
2002-G507),  in  correspondence. 

0.  Paperwork  Reduction  Act 

The  current  clause,  552.238-74, 
Contractor's  Report  of  Sales,  contains  an 
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information  collection  requirement  that 
is  subject  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  that  has 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  and 
assigned  control  number  3090-0121. 
Current  clause  552.238-76,  Industrial 
Funding  Fee,  also  contains  an 
information  collection  requirement  that 
is  subject  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  However, 
the  estimated  burden  for  this  clause  has 
been  determined  to  be  zero,  and  GSA 
has  a  blanket  approval  under  control 
number  3090-0250  from  OMB  for 
information  collections  with  a  zero 
burden  estimate. 

The  consolidation  of  information  from 
these  two  clauses  into  a  single  clause 
results  in  no  additional  burden  and, 
therefore,  no  additional  approval  from 
OMB  is  required. 

List  of  Subjects  in  48  CFR  Parts  501, 
538,  and  552 

Government  procurement. 

Dated:  March  12.  2003. 

David  A.  Drabldn, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

Therefore,  GSA  proposes  amending 
48  CFR  parts  501.  538.  and  552  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  501,  538,  and  552  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  501-OENERAL  SERVICES 
ADMINISTRATION  ACQUISITION 
REGULATION  SYSTEM 

501.106    [Amended] 

2.  hi  section  501.106  at  GSAR 
reference  552.238-74,  remove  the  OMB 
Control  Number  "3090-0121"  and  add 
"3090—  0121  &  3090-0250"  in  its  place. 

PART  538— FEDERAL  SUPPLY 
SCHEDULE  CONTRACTING 

3.  Amend  section  538.273  by  revising 
paragraph  (b)(1);  and  by  removing 
paragraph  (b)(3).  The  revised  text  reads 
as  follows: 

538.273    Contract  clauses. 


(b)*  *  * 

(1)  552.238-74.  Industrial  Funding 
Fee  and  Sales  Reporting. 


PART  552— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Amend  section  552.212-71  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (b)  by  revising  entry  552.238- 
74  to  read  as  follows: 

552.212-71    Contract  Terms  and 
Conditions  Applicable  to  GSA  Acquisition 
of  Commercial  Items. 


Contract  Terms  and  Conditions  Applicable 
to  GSA  Acquisition  of  Commercial  Items 
(Date) 

(b)  Clauses. 
***** 

■   552.238-74    Industrial  Funding  Fee  and 

Sales  Reporting  , 


552.212-72    [Amended] 

5.  Amend  section  552.212-72  by 
revising  the  date  of  the  clause  to  read 
"(Date)";  and  by  removing  from  the  end 
of  paragraph  (b)  "      552.238-76 
Industrial  Fimding  Fee". 

6.  Revise  section  552.238-74  to  read 
as  follows: 

552.238-74    Industrial  Funding  Fee  and 
Sales  Reporting. 

As  prescribed  in  538.273(b)(1).  insert 
the  foUovtring  clause: 

Industrial  Funding  Fee  and  Sales  Reporting 
(Date) 

(a)  Reporting  of  Federal  Supply  Schedule 
Sales.  The  Contractor  shall  report  all  contract 
sales  under  this  contract  as  follows: 

(1)  The  Contractor  shall  accurately  report 
the  dollar  value,  in  U.S.  dollars  and  rounded 
.to  the  nearest  whole  dollar,  of  all  sales  under 
this  contract  by  calendar  quarter  ()anuary  1 — 
March  31,  April  1— )une  30,  July  1— 
September  30.  and  October  1 — December  31). 
The  dollar  value  of  a  sale  is  the  price  paid 
by  the  Schedule  user  for  products  and 
services  on  a  Schedule  task  or  delivery  order. 
The  reported  contract  sales  value  shall 
include  the  Industrial  Funding  Fee  (IFF).  The 
Contractor  shall  maintain  a  consistent 
accounting  method  for  sales  reporting,  based 
on  the  Contractor's  established  commercial 
accounting  practice.  The  acceptable  points  at 
which  sales  may  be  reported  include — ; 

(i)  Receipt  of  order; 

(ii)  Shipment  or  delivery,  as  applicable; 

(iii)  Issuance  of  an  invoice;  or 

(iv)  Payment.  » 

(2)  Reportable  sales  under  the  contract  are 
those  resulting  from  sales  of  contract  items  to 
authorized  users  unless  the  purchase  was 
conducted  pursuant  to  a  separate  contracting 
authority  such  as  a  Govemmentwide 
Acquisition  Contract  (GWAC).  or  a  separately 
awarded  FAR  Fart  12,  FAR  Part  13.  or  FAR 
Part  15  procurement. 

(3)  The  Contractor  shall  electronically 
report  the  quarterly  dollar  value  of  sales, 
including  "zero"  sales,  byAitilizing  the 
automated  reporting  system  at  an  Internet 


website  designated  by  the  Federal  Supply 
Service  (FSS).  Prior  to  using  this  automated 
system,  the  Contractor  shall  complete 
contract  registration  with  the  FSS  Vendor 
Support  Center  (VSC).  The  website  address, 
as  well  as  registration  instructions  and 
reporting  procedures,  will  bie  provided  at  the 
time  of  award.  The  Contractor  shall  report 
sales  separately  for  each  National  Stock 
Number  (NSN).  Special  Item  Number  (SIN), 
or  sub-item: 

(4)  The  Contractor  shall  convert  the  total 
value  of  sales  made  in  foreign  currency  to 
U.S.  dollars  using  the  "Treasury  Reporting 
Rates  of  Exchange"  issued  by  the  U.S- 
Department,of  Treasury,  Financial 
Management  Service.  The  Contractor  shall 
use  the  issue  of  the  Treasury  report  in  effect 
on  the  last  day  of  the  calendar  quarter.  The 
report  is  available  from — Financial 
Management  Service,  International  Funds 
Branch.  Telephone:  (202)  874-7994.  Internet: 
http://www.fms.treas.gov/intn.btml.- 

(5)  Contract  sales  shall  be  reported  to  FSS 
within  30  calendar  days  following  the. 
completion  of  each  reporting  quarter.  The 
Contractor  shall  continue  to  furnish  quarterly 
reports,  including  "zero"  sales,  until  physical 
completion  of  the  last  outstanding  task  order 
or  delivery  order. 

(b)  The  Contractor  shall  remit  the  IFF  at  the 
rate  set  by  FSS. 

(1)  The  Contractor  shall  remit  the  IFF  to 
FSS  in  U.S.  dollars  within  30  calendar  days 
after  the  end  of  the  reporting  quarter;  final 
payment  shall  be  remitted  within  30  days 
after  physical  completion  of  the  last 
outstanding  task  order  or  delivery  order  of 
the  contract. 

(2)  The  IFF  represents  a  percentage  of  the 
total  quarterly  sales  reported.  This  percentage 
is  set  at  the  discretion  of  the  General  Services 
Administration  (GSA).  The  Commissioner  of 
GSA's  Federal  Supply  Service,  or  the 
Commissioner's  delegated  representative,  has 
the  unilateral  right  to  change  the  percentage 
at  any  time,  but  not  more  than  once  per  year. 
FSS  will  provide  reasonable  notice  prior  to 
the  effective  date  of  the  change.  The 
statutorily  based  IFF  reimburses  FSS  for  the 
costs  of  operating  the  Federal  Supply 
Schedules  Program  and  recoups  its  operating 
costs  from  ordering  activities.  Offerors  must 
include  the  IFF  in  their  prices.  The  fee  is 
included  in  the  award  price(s)  and  reflected 
in  the  total  amount  charged  to  ordering 
activities.  FSS  will  post  notice  of  the  current 
IFF  at  http://72a.fss.gsa.gov/  or  successor 
website  as  appropriate. 

(c)  Within  60  days  of  award,  an  FSS 
representative  will  provide  the  Contractor 
with  specific  written  procedural  instructions 
on  remitting  the  IFF.  FSS  reserves  the 
unilateral  right  to  change  such  instructions 
from  time  to  time,  following  notification  to 
the  Contractor. 

(d)  Failure  to  remit  the  full  amount  of  the 
IFF  within  30  calendar  days  after  the  end  of 
the  applicable  reporting  period  constitutes  a 
contract  debt  to  the  United  States 
Government  under  the  terms  of  FAR  32.6. 
The  Government  may  exercise  all  rights 
under  the  Debt  Collection  Act  of  1982. 
including  withholding  or  setting  off 
payments  and  interest  on  the  debt  (see  FAR 
52.232-17.  Interest).  Should  the  Contractor 
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fail  to  submit  the  required  sales  reports, 
falsify  them,  or  fail  to  timely  pay  the  IFF,  this 
is  sufficient  cause  for  the  Government  to 
terminate  the  contract  for  cause. 


(End  of  clause) 


552.238-76    [Reserved] 

7.  Remove  and  reserve  section 
552.238-76. 

(FR  Doc.  03-6458  Filed  3-17-03;  8:45  am) 
BnXMG  CODE  6S20-BR-P 
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Part  VI 


The  President 


Proclamation  7655— National  Poison 
Prevention  Week,  2003 
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The  President 


Proclamation  7653  of  March  14,  2003 
National  Poison  Prevention  Week,  2003 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

More  than  40  years  ago,  President  John  F.  Kennedy  signed  into  law  National 
Poison  Prevention  Week.  The  annual  observance  of  this  week  continues 
to  help  American  families  learn  how  to  protect  their  children  from  accidental 
poisonings. 

^very  year  more  than  one  million  children  under  5  ^ears  of  age  are  exposed 
to  poisonous  household  chemicals  and  medicines,  and  an  estimated  30 
children  die  as  a  result  of  these  accidental  poisonings.  Almost  every  child 
poisoning  could  be  prevented.  The  death  of  even  one  child  from  poisoning 
is  too  many  and  for  this  reason.  Poison  Prevention  Week  Council  members 
representing  37  national  organizations  coordinate  events  each  year  to  raise 
awareness  of  childhood  poisonings  and  to  encourage  preventative  steps  that 
all  Americans  can  take  to  protect  the  lives  of  oiu"  children. 

The  theme  of  this  yezir's  National  Poison  Prevention  Week,  "Children  Act 
.Fast  ...  So  Do  Poisons!"  reminds  parents  that  they  always  must  be  watch- 
ful when  household  chemicals  or  drugs  are  stored  and  used.  Many  incidents 
occur  when  adults  are  using  a  product  and  are  distracted  for  only  a  brief 
time.  Unfortimately,  it  only  takes  a  moment  for  a  small  child  to  grab  and 
swallow  something  that  could  be  poisonous.  To  guard  against  these  accidents, 
we  must  keep  medicines  and  household  chemicals  locked  up,  out  of  sight 
and  reach  of  young  children  at  all  times.  The  Consumer  Product  Safety 
Commission  requires  child-resistant  packaging  for  certain  toxic  medicines 
and  chemicals,  but  it  is  vital  we  recognize  that  the  packaging  is  not  "child- 
proof," and  must  be  monitored  with  great  care. 

When  poisoning  is  suspected,  individuals  should  immediately  call  the  na- 
tional toll-free  number,  1-800-222-1222  to  speak  to  the  nearest  poison 
control  center.  This  telephone  number  and  local  poison  control  centers 
are  available  24  hours  a  day,  7  days  a  week,  and  can  provide  life-saving 
emergency  advice.  Regional  Poison  Control  Centers  in  the  United  States 
provide  information  on  recommended  treatment  for  the  ingestion  of  house- 
hold products  and  medicines,  and  parents  and  those  responsible  for  taking 
care  of  children  are  encouraged  to  keep  the  national  toll-free  number  on 
their  telephones.  In  cases  of  an  emergency,  callers  should  remain  calm 
and  provide  the  Poison  Control  Center  expert  with  essential  information 
about  the  victim's  age,  weight,  existing  health  conditions,  and  details  about 
the  substance  that  was  inhaled,  swallowed,  or  absorbed  by  the  victim. 
Through  our  vigilance,  we  can  work  together  to  help  stop  child  poisonings 
and  give  every  child  an  opportunity  for  a  bright  future. 

To  encourage  Americans  to  learn  more  about  the  dangers  of  accidental 
poisonings  and  to  take  more  preventive  measures,  the  Congress,  by  joint 
resolution  approved  September  26,  1961,  as  amended  (75  Stat.  681),  has 
authorized  and  requested  the  President  to  issue  a  proclamation  designating 
the  thfrd  week  of  March  each  yeeir  as  "National  Poison  Prevention  Week." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  March  16  through  22,  2003,  as  National 
Poison  Prevention  Week.  I  call  upon  all  Americans  to  observe  this  week 
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by  participating  in  appropriate  ceremonies  and  activities  and  by  learning 
how  to  prevent  poisonings  among  children. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  March,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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1825 11747 

ProposMi  Rutes: 

501 13212 

538 13212 

552..' 13212 

49  CFR 

1 10988.12833 

107 11748 

190 11748 

191 11748 

192 11748 

193 11748 

195 11748 

198 11748 

199 11748 

219 .,.10108 

225 10108 

240...: 10108 

1540 9902 

Proposed  Rules: 

192 9966 

50  CFR 

17 10388,  12611,  12834, 

12863,  12982 

300 10989 

622 10180.  11003 

648 9905,  10181.  12612, 

12814 

660 11182 

679 9902,  9907,  9924,  9942, 

11004,  11994 
Propossd  Rulss: 

17 12326,  12336 

21 12653 

229 10195 

600 9967,  11501,  11793 

622 11794 

648 9968,  11023.  11346 

660 U 
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REMINDERS 

The  items  in  this  Bst  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signlficarKe. 

RULES  GOING  INTO 
EFFECT  MARCH  18,  2003 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Agency  information  collection 
activities;  proposals, 
submissions,  and  approvals; 
published  3-18-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation,  various 
States: 

Pennsylvania;  put)iished  1- 
17-03 
INTERIOR  DEPARTMENT 
Fish  and  WiMlifa  Service 
Endangered  and  threatened 
species: 

California  tiger  salamander; 
Sonoma  County  distinct 
population  segment; 
published  3-19-03 
TRANSPORTATION 
DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Assistant  Secretary  for 
Budget  and  Programs: 
published  3-18-03 
TRANSPORTATION     ' 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Hartzell  Propeller  Inc.; 
published  2-11-03 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Asset  transfers  to  Regulated 
Investment  Companies 
(RICs)  and  Real  Estate 
Investment  Trusts 
(REITs);  published  3-18- 
03 
Basis  of  partner's  interest; 
determination;  special 
rules;  published  3-18-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 


Downer  cattle  and  dead 
stodt  of  cattle  and  other 
species;  potential  bovine 
spongiform 

encephalopathy  pathways; 
risk  reduction  strategies; 
comments  due  by  3-24- 
03;  pubiished  1-21-03  [PR 
03-01210) 
Port(  and  poric  products 
imported  from  regiorts 
affected  with  swine 
vesicular  disease;  porit-' 
filled  pasta;  comments 
due  by  3-24-03;  published 
1-21-03  (FR  03-01213) 
Hawaiian  and  territorial 
quarantine  notices;  and 
piant-reiated  quarantine, 
foreign: 

Fruits  and  vegetables; 
nrwvement  arxJ 
importation;  comments 
due  by  3-24-03;  published 
1-21-03  (FR  03-01211) 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Blood  and  tissue  collection 
at  slaughtering 
establishments;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01752) 
Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Nevada;  comments  due 
by  3-25-03;  published 
1-24-03  [FR  03-01608) 
Plant- related  quarantine, 
domestic: 

Mexican  fruit  fty;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01214] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
Aiasica  National  Interest  Lands 
Conseroation  Act;  Title  VIII 
implementation  (Subsistence 
priority): 

Fish  and  shellfish; 
subsistence  talking; 
comments  due  by  3-28- 
03;  published  2-12-03  [FR 
03-02397) 
National  Forest  System  lands: 
Special  use  autttorizations; 
comments  due  by  3-24- 
03;  pubiished  1-22-03  [FR 
03-01291) 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat,  poultry,  and  egg 
products  inspection  services; 
fee  changes;  comments  due 
by  3-28-03;  published  2-26- 
03  [FR  03-04393) 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexico  and  South 

Atlantic  coastal 

migratory  pelagic 

resources;  comments 

due  by  3-27-03; 

published  3-12-03  [FR 

aM)5898) 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exemption  fishing  permit 

applications;  comments 

due  by  3-27-03; 

pubiished  3-12-03  [FR 

03-05903) 
Northeastem  United  States 
fisheries — 
Monidish;  comnr>ents  due 

by  3-24-03;  put>tished 

3-7-03  [FR  03-05172) 
Norttwast  multispecies; 

comments  due  by  3-27- 

03;  published  2-25-03 

[FR  03-04332) 
Spiny  dogfish;  comments 

due  by  3-25-03; 

pubiished  3-10-03  [FR 

03-05719] 
Marine  mammals: 
Incidental  taking— 
Southem  California;  drift 

gillnet  fishing 

prohibition;  k>ggerhead 

sea  turtles;  comments 

due  by  3-24-03; 

published  2-12-03  [FR 

03-03494)  - 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biokjgical,  ct^emical,  or 
radk>togKal  attack; 
procurements  of  supplies 
or  servk»s;  comments 
due  by  3-28-03;  pubiished 
1-27-03  [FR  03-01687] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Background  ctiecks  for  EPA 

contractors  performing 

servKes  on-site; 

comments  due  by  3-24- 

03;  published  1-22-03  [FR 

03-01361) 
Air  pollution;  standards  of 
pertormance  for  new 
stationary  sources: 
Volatile  organk:  IkjukJ 

storage  vessels  (including 

those  for  petroleum); 

comments  due  by  3-26- 

03;  published  2-24-03  [FR 

03-04245) 
Air  quality  impiementatkxi 
plans;  approval  and 
promulgatk>n;  various 
States: 


CaHfomia;  comments  due  by 

3-28-03;  published  2-26- 

03  [FR  03-04382] 
Kansas;  comments  due  by 

3-28-03;  published  2-26- 

03  [FR  03-04627] 
Michigan;  comments  due  by 

3-26-03;  published  2-24- 

03  [FR  03-04260] 
Pennsylvania;  comments 

due  by  3-27-03;  published 

2-25-03  [FR  03-04256) 
Erxlangered  and  threatened 
species;  pestk;kle  regulatkm; 
comments  due  by  3-25-03; 
published  3-13-03  [FR  03- 
06188) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Arttansas  and  West  Virginia; 
comments  due  t)y  3-24- 
03;  pubiished  2-19-03  [FR 
03-03951) 
Florida;  comments  due  t>y 
3-24-03;  published  2-19- 
03  [FR  03-03950) 
Oklahoma  and  Califomia; 
comments  due  by  3-24- 
03;  published  2-19-03  [FR 
03-03953] 
Texas;  comments  due  by  3- 
24-03;  published  2-19-03 
[FR  03-03955] 
Various  States;  comments 
due  by  3-24-03;  published 
2-19-03  [FR  03-03952] 
Teteviskm  broadcasting: 
Cable  televiskw  systems— 
Navigatkm  devk»s; 
commercial  availability; 
compatit)ility  between 
cat}le  systems  and 
consumer  electronk:s 
equipment;  comments 
due  by  3-28-03; 
published  1-16-03  [FR 
03-00948) 
Television  statnns;  table  of 
assignments: 
Virgin  Islands;  comments 
due  by  3-24-03;  published 
1-28-03  [FR  03-01837] 
FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementatkm: 
Candklates  opposing  self- 
financed  candklates; 
increased  contritxitkxi  and 
coordinated  party 
expenditure  limits; 
comments  due  by  3-28- 
03;  pubiished  1-27-03  [FR 
03-01546] 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisitkxi  regulatk)ns: 
Federal  supply  schedule 
contracts;  State  and  kxal 


governments  Information 
technology  acquisition; 
comments  due  by  3-24- 
03;  published  1-23-03  [FR 
03-01536) 
Federal  Acquisition  Regulatton 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nudear, 
biological,  chemk:al,  or 
radk>logical  attack; 
procurements  of  supplies 
or  services;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687] 

GOVERNMENT  ETHICS 
OFFICE 

Privacy  Act;  implementation; 
comments  due  by  3-24-03; 
pubhshed  1-22-03  [FR  03- 
01100] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Willamette  River,  Portland, 
OR;  security  zone; 
comments  due  by  3-24- 
'     03;  published  1-22-03  [FR 
03-01286] 

HOMELAND  SECURITY 
DEPARTMENT 
Transportation  Security 
Administration 

Alien  holders  of  and 
applicants  for  FAA 
certificates;  threat 
assessments;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01683] 

Citizens  of  United  States  wtio 
hold  or  apply  for  FAA 
certificates;  threat 
assessments;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01682] 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Safety  and  soundness: 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation — 
Financial  and  other 
Information;  public 
disclosure;  comments 
due  by  3-24-03; 
published  1-23-03  [FR 
03-01298] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementatk>n  (Subsistence 
priority): 
Rsh  and  shellfish; 

subsistence  taking; 

comments  due  by  3-28- 


03;  published  2-12-03  [FR 
03-02397] 

Endangered  and  threatened 
species: 
Critrcal  habitat 
designations — 
Vernal  pool  crustaceans 
and  plants  in  Califomia 
and  Oregon;  comments 
due  by  3-28-03; 
published  3-14-03  [FR 
03-06370] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Immigration  Examinations 
Fee  Account;  fee 
schedule  adjustment; 
comments  due  by  3-25- 
^    03;  published  1-24-03  [FR 

03-01853) 
JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  3-25-03; 
published  1-24-03  [FR  03- 
01575] 

LABOR  DEPARTMENT 

Latx>r-Management 
Standards  Office 

Labor-management  standards: 
Labor  organization  annual 
financial  reports; 
comments  due  by  3-27- 
03;  published  2-25-03  [FR 
03-04400] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Underground  mines — 

Belt  entry  use  as  intake 
air  course  to  ventilate 
woricing  sections  and 
areas  where 
mechanized  equipment 
is  being  installed  or 
removed;  safety 
standards;  comments 
due  by  3-28-03; 
published  1-27-03  [FR 
03-01307) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuciear, 
biological,  chemical,  or 
radiological  attack; 
procurements  of  supplies 
or  services;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Involuntary  liquidatkx) 
regulation — 


Swap  agreements; 
treatment  as  qualified 
financial  contracts  in 
liquidation  or 
conservatorship; 
comments  due  by  3-28- 
03;  published  2-26-03 
[FR  03-04444] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radk)acttve  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04107] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 

Enhanced  flight  vision 
systems;  comments  due 
by  3-27-03;  put>lished  2- 
10-03  [FR  03-03265] 
Airmen  certification: 
Ineligibility  for  airmen 
certlfk:ate  based  on 
security  grounds; 
comments  dje  by  3-25- 
03;  published  1-24-03  [FR 
03-01681] 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04168] 
Bell;  comments  due  by  3- 
25-03;  published  1-24-03 
[FR  03-01304] 
Eurocopter  France; 
comments  due  by  3-24- 
03;  published  1-21-03  [FR 
03-01191) 
Gulfstream  Aerospace; 
comments  due  by  3-24- 
03;  published  2-21-03  [FR 
03-04166] 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  3- 
24-03;  published  2-21-03 
[FR  03-04167] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  3-26- 
03;  published  2-19-03  [FR 
03-03871] 
Rolls-Royce  pta;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01676] 
CIsiss  D  and  Class  E 
airspace;  comments  due  tiy 
3-25-03;  published  2-10-03 
[FR  03-03267] 
Class  E  airspace;  comments 
due  by  3-25-03;  published 
2-19-03  [FR  03-03967] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 


Rearview  mirrors — 
Convex  mirrors  on 
commercial  trucks  artd 
other  vehk^ies; 
comments  due  by  3-24- 
03;  published  1-22-03 
[FR  03-01353] 
TREASURY  DEPARTMENT 
Alcohol,  TotMcco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 
designations: 
Alexandria  Lakes,  MN; 
comments  due  t)y  3-24- 
03;  published  1-23-03  [FR 
03-01527] 
Alcoholic  beverages: 
Lat>eling  and  advertising; 
organk:  claims;  comments  ^ 
due  by  3-27-03;  published 
12-27-02  [FR  02-32614] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Controlled  foreign 
partnerships;  filing  " " 

requirements;  cross- 
reference;  comments  due 
by  3-24-03;  published  12- 
23-02  [FR  02-32151] 

Principal  residence  sale  or 
exchange;  reduced 
maximum  excluskxi  of : 
gain;  cross-reference; 
comments  due  by  3-24-  . 
03;  published  12-24-02 
[FR  02-32279] 

TREASURY  DEPARTMENT 

Currency  arnj  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementatkjn-^ 
Suspicious  transactions; 
mutual  funds  reporting 
requirements;  comments 
due  by  3-24-03; 
published  1-21-03  [FR 
03-01174) 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  tNlls  from  the  current 
sesskin  of  Congress  whk:h 
fiave  become  Federal  laws.  It 
may  be  used  in  conjunctkm 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpJ/ 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tt>e 
Superintendent  of  Documents, 
U.S.  Government  Printing 
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Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wHI  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http.// 
wwM.sKxess.^M.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


H.R.  395/P.L.  108-10 

Do-Not-CaH  Implementation 
Act  (Mar.  11,  2003;  117  Stat. 
557) 

Last  List  March  10,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 


Iistserv.gs3.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


p.—  »w  v  -  rf.   _-'.-<<..■ 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  nodce  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  die  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  lie 
sent  i4>proxinutely  90  days 
before  the  shown  date. 


A  renewal  notice  wiU  be 
sent  approximately  90  days 
before  the  Aown  dale. 
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To  be  sure  that  your  service' continues  without  interruption,  please  return  your  leaewal  notice  pton^>tly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated.  • 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  ^SOM,  Washington, 
DC  20402-9373. 

Tb  inquire  about  your  subscriptioa  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Onler  Proceaiino  Code* 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Ctmrgt  your  outer. 
IfsEMyl 

DYES,  enter  my  subscdp.ion(s)  as  follows:  '^^''^  "mSl^J^A^Ht^ 

Pbone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LS A),  at  $764  each  per  year. 
subscriptions  to  Federal  Registo-,  doi/y  Mt/y  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  Mder  is  $ 

International  customers  please  add  23%. 


Company  or  personal  name 


Additional  addiess/atlcMioa  line 


.  Price  indndes  regular  domestic  pofstage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Dociunents 

D  GPO  Deposit  Account        I    I    I    I    I     I    I    l-fl 


(Please  type  or  print) 


Street  address 


aty,  Slate,  ZIP  code 


Daytime  pbone  including  area  code 


Purchase  order  number  (optional) 
Mayi 


YES    NO 


I    I  VISA       CH  MasterCard  Account 

I  I  I  I  I  I  I  M  M  I  I  I  I  M  mn- 

I — I — I — I — I  Thank  you  for 


(Credit  card  expiration  date) 


your  order! 


Authorizing  signature  ,  f 

Mail  To:  Superintendent  of  Dociunents 

PC.  Box  371954.  Pittshureh.  PA  1S2S0-70S4 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 
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Agricultural  Marketing  Service 

RULES 

Rasins  produced  from  grapes  grown  in  California.  13219- 
13221 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Forest  Service 

NOTICES 
Meetings: 
National  Agricultural  Research,  Extension,  Education, 
and  Economics  Advisory  Board,  13252-13253 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13313-13314 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Montana,  13254-13255 

Coast  Guard 

RULES 

Drawbridge  operations: 
Florida,  13227 

Massachusetts,  13226,  13228 
New  Jersey,  13227-13228 

Ports  and  waterways  safety: 

Long  Beach,  CA;  safety  zone,  13233-13235 

San  Francisco  Bay,  CA;  security  zones,  13228-13231 

San  Pedro  Bay,  CA;  security  zone,  13231-13233 

PROPOSED  RULES 

Drawbridge  operations: 

Florida,  13242-13244 
Ports  and  waterways  safety: 

Mission  Creek  Waterway,  China  Basin,  San  Francisco 
Bay,  CA;  safety  zone,  13244-13247 

Commerce  Department 

See  Foreign-Trade  Zones  Board 
See  Industry  and  Security  Biu-eau 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13255 

Defense  Department 

NOTICES 
Meetings: 
U.S.  Strategic  Command  Strategic  Advisory  Group,  13282 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13282-13283 

Employee  Benefits  Security  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13326-13327 


Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Jideco  of  Bardstown,  Inc.,  13327 

K.T.  Mold  &  Manufacturing,  Inc.,  13327-13328 

Osram  Sylvania  Products,  Inc.,  13328 

Rival  Co.,  13328 

Roxio,  Inc.,  13328 

Siemens  Business  Systems,  13328 

Sony  Electronics  et  al.,  13328-13330 

Sprague  Industries,  13330-13331 

Wards  Cove  Packing  Co.,  13331 
Alien  temporary  employment  labor  certification  process: 

Agriculture  and  logging;  adverse  effect  w^ge  rates,  meal 
charges,  and  maximum  travel  subsistence 
reimbursement;  correction,  13331 
NAFTA  transitional  adjustment  assistance: 

Siemens  ICN.  et  al.,  13331-13333 

Employment  Standards  Administration  ~  '^  v 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13333-13334 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Oak  Ridge  Reservation,  TN,  13283 

Environmental  Protection  Agency. 

RULES 

Water  programs: 
Water  quality  planning  and  management  and  National 

Pollutant  Discharge  Elimination  System  Program; 

total  maximum  daily  loads,  13607-13614 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky,  13247-13249 
Water  pollution  control: 
National  Pollutant  Discharge  Elimination  System — 
Cooling  water  intake  structures  at  Phase  II  existing 
facilities;  requirements;  data  availability,  13521- 
13587 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  13298-13301 
Grants  and  cooperative  agreements;  availability,  etc.: 
Regional  Pesticide  Environmental  Stewardship  Program, 

13301-13303 
Water  quality  cooperative  agreement  allocation,  13303- 
13306 
Meetings: 
Bioavailability  on  in  vitro  and  in  vivo  testing  methods  for 

metals;  workshop,  13306 
Science  Advisory  Board,  13306-13307 
Pesticide  registration,  cancellation,  etc.: 
Phosmet,  13307-13308 
Triallate,  13308-13309 
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Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Fenbutatin-oxide,  13309-13310 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Tinkham's  Garage  Site,  NH,  13310 
Water  pollution  control: 
Total  maximum  daily  loads — 
Arkansas:  state  wide  waters  list,  13310-13311 
Calcasieu  and  Ouachota  River  Basins,  LA; 
determinatios  that  TMLDs  are  not  needed; 
correction,  13311-13312 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Ab  Tractor,  Inc.,  13221-13225 
Class  E  airspace,  13225 
PROPOSED  RULES 

Airworthiness  directives: 

Empresa  Brasileira  de  Aeronautica  S.A.,  13239-13242 
NOTICES 

Exemption  petitions;  summary  and  disposition,  13359 
Meetings: 

RTCA  Program  Management  Committee,  13359-13360 
Passenger  facility  charges;  applications,  etc.: 

Outgamie  County  Airport.  WI,  13360 

Federai  Bureau  of  investigation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13324-13325 

Federai  Communications  Commission 

RULES 

Common  carrier  services:  ■.  =  ■ 

Telecommunications  Act  of  1996;  implementation — 

Broadcast/cable  ownership  rules,  13236-13237 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  13312 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Midwest  Independent  Transmission  System  Operator. 
Inc.,  et  al.,  03-06017 

Mill  Run  Windpower  LLC.  et  al.,  03-06016 
Environmental  statements;  notice  of  intent: 

National  Fuel  Gas  Supply  Corp.,  13294-13296 
Hydroelectric  applications,  13296-13297 
Meetings: 

Red  Lake  Gas  Storage,  L.P.;  Red  Lake  gas  storage  project, 
AZ,  13297-13298 
Applications,  hearings,  determinations,  etc.: 

AMR  Pipeline  Co.,  13283 

Calpine  Power  America  -  OR,  LLC,  et  al.,  13284 

CenterPoint  Energy  Gas  Transmission  Co.,  13284-13285 

Cinergy  Services,  Inc.,  13285 

Eastern  Shore  Natural  Gas  Co.,  13285-13286 

El  Paso  Natural  Gas  Co.,  13286 

Enbridge  Pipelines  (AlaTenn)  L.L.C..  13286 

MIGC,  Inc..  13286-13287 

National  Fuel  Gas  Supply  Corp.,  13287 


Natural  Gas  Pipeline  Co.  of  America,  13287 

Northern  Natural  Gas  Co.,  13288 

Paiute  Pipeline  Co.,  13288 

Panhandle  Eastern  Pipe  Line  Co.,  13288-13289 

Questar  Pipeline  Co.,  13289 

Questar  Southern  Trails  Pipeline  Co.,  13289 

Transcontinental  Gas  Pipe  Line  Corp.,  13289-13291 

Williston  Basin  Interstate  Pipeline  Co.,  13291 

Federal  Housing  Finance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Bank  director  eligibility,  appointment,  elections,  13238- 
13239 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  13312-13313 
Federal  Motor  Carrier  Safety  Administration 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  jnaterials  transportation — 
Motor  carriers  transporting  hazardous  materials; 
security  requirements,  13250-13251 
NOTICES 

Motor  carrier  safety  standafds: 
Driver  qualifications — 
Adams,  Carl  W.  et  al.;  vision  requirement  exemption 
applications,  13360-13362 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  13313 

Rsh  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
California  tiger  salamander;  Sonoma  County  distinct 

population  segment,  13497-13520 
Critical  habitat  designations — 
Gulf  sturgeon,  13369-13495 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Bioniche  Animal  Health  USA,  Inc.,  13225-13226 

NOTICES 

Human  drugs: 

Patent  extension;  regulatory  review  period 
determinations — 
PRECEDEX,  13314-13315 
TOPAMAX,  13315-13316 
Reports  and  guidance  documents;  availability,  etc.: 
Bioavailability  and  bioequivalence  studies  for  orally 
administered  drug  products,  13316 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Mississippi 
Chevron  Products  Co.;  oil  refinery  complex,  13255 

Ohio,  13255-13256 
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Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Rogue  River  and  Siskiyou  National  Forests,  OR,  13253- 
13254 

•  t 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention       - 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13316-13317 

Homeland  Security  Department 

See  Coast  Guard 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13320-13322 

Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Children  and  Youth  Initiative,  13317-13320 

industry  and  Security  Bureau 

NOTICES 

Meetings: 
Materials  Technical  Advisory  Committee,  13256 

Information  Security  Oversight  Office 

NOTICES 

Meetings: 
National  Industrial  Security  Program  Policy  Advisory 
Committee,  13334-13335 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Nationed  Park  Service 

internal  Revenue  Service  * 

RULES 

Income  taxes: 
Personal  interest;  nonbusiness  interest  deduction 
limitation;  correction,  13226 

PROPOSED  RULES 

Taxable  stock  transactions;  information  reporting 

requirements: 
Hearing  cancellation,  13242 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  13362-13363 

International  Trade  Administration 

NOTICES 
Antidumping: 

.  Corrosion-resistant  carbon  steel  flat  products  from — 
Japan, 13256-13260 
Cut-to-length  carbon  steel  plate  from — 

Mexico,  13260-13262 
Oil  country  tubular  goods  from — 
,   Argentina,  13262-13264 


Petroleiun  wax  Candles  bom — 

China,  13264-13267 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunfients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tfie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  98» 

[Doclcet  No.  FV03-989-3 IFR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Reduction  in  Production 
Cap  for  2003  Diversion  Program 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  reduces  the 
production  cap  for  the  2003  diversion 
program  (RDP)  for  Natural  (sun-dried) 
Seedless  (NS)  raisins  from  2.75  to  2.0 
tons  per  acre.  The  cap  is  specified  under 
the  Federal  marketing  order  for 
California  raisins  (order).  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(RAC).  Under  a  RDP,  producers  receive 
certificates  from  the  RAC  for  curtailing 
their  production  to  reduce  burdensome 
supplies.  The  certificates  represent 
«     diverted  tonnage.  Producers  sell  the 
certificates  to  handlers  who,  in  turn, 
redeem  the  certificates  with  the  RAC  for 
raisins  from  the  prior  year's  reserve 
pool.  The  production  cap  limits  the 
yield  per  acre  that  a  producer  can  claim 
in  a  RDP.  Reducing  the  cap  for  the  2003 
RDP  is  expected  to  bring  the  figiu-e  in 
line  with  anticipated  2003  crop  yields. 
DATES:  Effective  March  20,  2003. 
Comments  received  by  April  3,  2003, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
hidependence  Avenue  SW.,  STOP  0237, 


Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  nmnber 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hotu-s,  or 
can  be  viewed  at:  http:// 
www.ams.  usda.gov/fv/moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maiueen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
hidependence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  )ay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerbei@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultiu-al 
MaO-keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in    ' 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act,  any 


handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal  . 
place  of  business,  has  jurisdiction  to 
rfeview  USDA's  ruhng  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  reduces  the  production  cap 
for  the  2003  RDP  for  NS  raisins  from 
2.75  to  2.0  tons  per  acre.  The  cap  is 
specified  in  the  order.  Under  a  RDP, 
producers  receive  certificates  bora  the 
RAC  for  curtailing  their  production  to 
reduce  burdensome  supplies.  The 
certificates  represent  diverted  tonnage. 
Producers  sell  the  certificates  to 
handlers  who,  in  turn,  redeem  the 
certificates  with  the  RAC  for  raisins 
from  the  prior  year's  reserve  pool.  The 
production  cap  limits  the  yield  per  acre 
that  a  producer  can  claim  in  a  RDP. 
Reducing  the  cap  for  the  2003  RDP  is 
expected  to  bring  the  figure  in  line  with 
anticipated  2003  crop  yields.  This 
action  was  recommended  by  the  RAC  at 
a  meeting  on  January  29,  2003.  An 
interim  final  rule  modifying  provisions 
of  the  raisin  diversion  program  was 
published  in  the  Federal  Register  on 
January  28,  2003  (68  FR  4079). 

Volume  Regulation  Provisions 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  RAC.  Reserve  raisins  are  disposed 
of  through  various  programs  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  free  use  or  to  repjace  part 
of  the  free  tonnage  they  exported; 
carried  over  as  a  hedge  against  a  short 
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crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Net  proceeds 
from  sales  of  reserve  raisins  are 
ultimately  distributed  to  producers. 

Raisin  Diversion  Program 

The  RDP  is  another  program 
concerning  reserve  raisins  authorized 
under  the  order  and  may  be  used  as  a 
means  for  bringing  supplies  into  closer 
balance  with  market  needs.  Authority 
for  the  program  is  provided  in  §  989.56 
of  the  order,  and  additional  procedures 
are  specified  in  §  989.156  of  the  order's 
administrative  rules  and  regulations. 

Pursuant  to  these  sections,  the  RAC 
must  meet  each  crop  year  to  review 
raisin  data,  including  information  on 
production,  supplies,  market  demand, 
and  inventories.  If  the  RAC  determines 
that  the  available  supply  of  raisins, 
including  those  in  the  reserve  pool, 
exceeds  projected  market  needs,  it  can 
decide  to  implement  a  diversion 
program,  and  announce  the  amount  of 
tonnage  eligible  for  diversion  during  the 
subsequent  crop  year.  Producers  who 
wish  to  participate  in  the  RDP  must 
submit  an  application  to  the  RAC. 
Approved  producers  curtail  their 
production  by  vine  removal  or  some 
other  means  established  by  the  RAC. 
Such  producers  receive  a  certificate 
from  the  RAC  that  represents  the 
quantity  of  raisins  diverted.  Producers 
sell  these  certificates  to  handlers  who 
pay  producers  for  the  free  tonnage 
applicable  to  the  diversion  certificate 
minus  the  established  harvest  cost  for 
the  diverted  tonnage.  Handlers  redeem 
the  certificates  by  presenting  them  to 
the  RAC  and  paying  an  amount  equal  to 
the  established  harvest  cost  plus 
payment  for  receiving,  storing, 
fumigating,  handling,  and  inspecting  the 
tonnage  represented  on  the  certificate. 
The  RAC  then  gives  the  handler  raisins 
from  the  prior  year's  reserve  pool  in  an 
amount  equal  to  the  tonnage 
represented  on  the  diversion  certificate. 
The  new  crop  year's  volume  regulation 
percentages  are  applied  to  the  diversion 
tonnage  acquired  by  the  handler  (as  if 
the  handler  had  bought  raisins  directly 
from  a  producer). 

Production  Cap 

Section  989.56(a)  of  the  order 
specifies  a  production  cap  of  2.75  tons 
per  acre  for  any  production  unit  of  a 
producer  approved  for  participation  in  a 
RDP.  The  RAC  may  recommend,  subject 
to  approval  by  USDA,  reducing  the  2.75 
ton  per  acre  production  cap.  The 
production  cap  limits  the  yield  that  a 
producer  can  claim.  Producers  who 


historically  produce  yields  above  the 
production  cap  can  choose  to  produce  a 
crop  rather  than  participate  in  the 
diversion  program.  No  producer  is 
required  to  participate  in  a  RDP. 

Pursuant  to  §989.156,  producers  who 
wish  to  participate  in  a  program  must 
submit  an  application  to  the  RAC. 
Producers  must  specify,  among  other 
things,  the  raisin  production  and  the 
acreage  covered  by  the  application.  RAC 
steiff  verifies  producers'  production 
claims  using  handler  acquisition  reports 
and  other  available  information. 
However,  a  producer  could 
misrepresent  production  by  claiming 
that  some  raisins  produced  on  one 
ranch  were  produced  on  another,  and 
use  an  inflated  yield  on  the  RDP 
application.  Thus,  the  production  cap 
limits  the  amount  of  raisins  for  which 
a  producer  participating  in  a  RDP  may 
be  credited,  and  protects  the  program 
from  overstated  yields. 

RAC  Recommendation 

The  RAC  met  on  January  29,  2003, 
and  recommended  allocating  35,000 
tons  of  2002  NS  reserve  raisins  to  a  2003 
RDP.  The  program  will  be  limited  to 
vine  removal  for  complete  production 
units,  with  a  5-year  moratorium  on 
replanting  raisin-variety  grapes. 
Damages  of  $700  per  ton  of  creditable 
fruit  weight  represented  on  the  RDP 
certificate  will  be  imposed  on  producers 
who  replant  prior  to  July  31,  2008. 
Harvest  costs  were  established  at  $340 
per  ton.  The  RAC  also  recommended 
reducing  the  production  cap  from  2.75 
to  2.0  tons  per  acre.  With  this  year's 
large  crop  of  about  373,000  tons,  the 
RAC  believes  that  the  grape  vines  will 
produce  a  smaller  crop  next  year.  Thus, 
the  RAC  recommended  reducing  the  cap 
from  2.75  to  2.0  tons  per  acre  to  reflect 
anticipated  2003  crop  yields. 

The  RAC's  RDP  recommendation 
passed  with  24  members  in  favor  and  21 
op(}osed.  Those  opposed  expressed 
concern  with  the  RDP  as  a  whole,  not 
the  production  cap.  They  believe  that 
many  producers  have  already  pulled  out 
their  vines,  and  that  attrition  should 
occur  naturally  in  the  industry.  Concern 
also  was  isxpressed  that  the  tonnage 
allocated  to  the  diversion  program 
would  be  added  to  next  year's  crop 
estimate,  thereby  reducing  next  year's 
free  tonnage  percentage  and  producer 
returns.  Those  in  favor  of  the  program 
contend  that,  with  a  2002  NS  crop 
estimated  at  about  373,000  tons,  and  a 
computed  trade  demand  (comparable  to 
market  needs)  of  196,185  tons,  there 
would  be  176,815  tons  of  reserve 
raisins.  A  diversion  program  is  one 
avenue  authorized  under  the  order  to 
utilize  these  reserve  raisins. 


On  February  7,  2003,  USDA  approved 
the  requirements  of  the  RDP 
recommended  by  the  RAC,  with  the 
exception  of  the  production  cap,  which 
requires  informal  rulemaking.  This  rule 
implements  the  RAC's  recommendation 
to  reduce  the  2003  RDP  production  cap 
from  2.75  to  2.0  tons  per  acre.  Paragraph 
(t)  in  §989.156  of  the  order's  rules  and 
regulations  is  revised  accordingly. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 
.  The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  that 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  annual  sales  estimated 
to  be  at  least  $5,000,000,  and  the 
remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  rule  revises  §  989.156(t)  of  the 
order's  rules  and  regulations  regarding 
the  RDP.  Authority  for  this  action  is 
provided  in  §  989.56(a)  of  the  order. 
Under  a  RDP,  producers  receive 
certificates  from  the  RAC  for  curtailing 
their  production  to  reduce  burdensome 
supplies.  The  certificates  represent 
diverted  tonnage.  Producers  sell  the 
certificates  to  handlers  who,  in  turn, 
redeem  the  certificates  with  the  RAC  for 
raisins  from  the  prior  year's  reserve 
pool.  The  order  specifies  a  production 
cap  limiting  the  yield  per  acre  that  a 
producer  can  claim  in  a  RDP. 

This  rule  reduces  the  cap  from  2.75  to 
2.0  tons  per  acre  to  reflect  next  year's 
estimated  yield.  Regarding  the  impact  of 


this  action  on  affected  entities, 
producers  who  participate  in  the  2003 
RDP  will  nonetheless  have  the 
opportiinity  to  earn  income  for  not 
harvesting  a  2003-04  crop.  Producers 
who  sell  the  certificates  to  handlers  next 
fall  are  paid  for  the  &«e  tonnage 
applicable  to  the  diversion  certificate 
minus  the  harvest  cost  for  the  diverted 
toimage.  Applicable  harvest  costs  for  the 
2003  RDP  were  established  by  the  RAC 
at  $340  per  ton. 

Reducing  the  production  cap  will 
have  little  impact  on  raisin  handlers. 
Handlers  will  pay  producers  for  the  free 
tonnage  applicable  to  the  diversion 
certificate  minus  the  $340  per  ton 
harvest  cost.  Handlers  will  redeem  the 
certificates  for  2002-03  crop  NS  reserve 
raisins  and  pay  the  RAC  the  $340  per 
ton  harvest  cost  plus  payment  for 
receiving,  storing,  fumigating,  handling 
(ciurently  totaling  $46  per  ton),  and 
inspecting  (currently  $9.00  per  ton)  the 
toimage  represented  on  the  certificate. 
Reducing  the  production  cap  will  have 
little  impact  on  handler  payments  for 
reserve  raisins  under  the  2003  RDP. 

Alternatives  to  the  recommended 
action  include  leaving  the  production 
cap  at  2.75  tons  per  acre  or  reducing  it 
to  another  figure  besides  2.0  tons  per 
acre.  However,  the  majority  of  KAC 
members  believe  that  a  cap  of  2.0  tons 
per  acre  will  more  accurately  reflect 
anticipated  2003  crop  yields. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirement  referred  to  in  this  rule  (i.e., 
the  application)  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  No.  0581- 
0178.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Further,  the  RAC's  meeting  on 
January  29,  2003,  and  the  RAC's 
Administrative  Issues  Subcommittee 
meeting  on  January  24,  2003,  when  this 
action  was  deliberated  were  both  public 
meetings  widely  publicized  throughout 
the  raisin  industry.  All  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  the 
industry's  deliberations.  Finally,  all 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
information  impact  of  this  action  on 
small  businesses. 


A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned  - 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  RAC  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  imnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  eflect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  submission  deadline 
for  producer  applications  for  the  2003 
RDP  was  Mardi  3,  2003;  (2)  producers 
are  aware  of  this  action  which  was 
recommended  by  the  RAC  at  a  public 
meeting;  (3)  the  program  is  volimtary, 
and  any  producer  can  choose  to  produce 
a  raisin  crop  for  delivery  in  2003;  and 
(4)  this  interim  final  rule  provides  a  15- 
day  period  for  written  comments  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule.  A  15-day  comment  period  is 
deemed  appropriate  for  these  same 
reasons. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— AAtSINS  PRODUCED 
FROim  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  989.156,  paragraph  (t)  is 
revised  to  read  as  follows: 

S  989.1 56    Raisin  diversion  program. 

***** 

(t)  Pursuant  to  §  989.56(a),  the 
production  cap  for  the  2003  raisin 
diversion  program  for  the  Natural  (sun- 
dried)  Seedless  varietal  type  is  2.0  tons 
of  raisins  per  acre. 


Dated:  March  14,  2003. 

A.}.  Yates. 

Administrator.  Agricultural  Marketing 
Service. 

[PR  Doc.  03-6663  Filed  3-18-03;  8:45  am] 

BILUNG  CODE  341(Mi2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2003-CE-09-AD;  Anwndment 
39-1 3088;  AD  2003-0&-01  ] 

RIN  2120-AA64 

Alrworttiiness  Directives;  Air  Tractor, 
Inc.  Models  AT--300,  AT-301.  AT-302, 
AT-400,  and  AT-400A  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  2002-13- 
02,  which  applies  to  all  Air  Tractor,  Inc. 
(Air  Tractor)  Models  AT-300,  AT-301, 
AT-302,  and  AT-400A  airplanes  that 
have  aluminum  spar  caps;  certain  Air 
Tractor  Models  AT-400  airplanes  that 
have  aluminum  spar  caps;  and  all 
Models  AT-300  and  AT-301  airplanes 
that  have  aluminum  spar  caps  and  are 
or  have  been  converted  to  tiirbine 
power.  AD  2002-13-02  currently 
requires  you  to  inspect  (one-time)  the 
wing  centerline  splice  joint  for  cracks 
and,  if  any  crack  is  found,  replace  the 
affected  wing  spar  lower  cap;  requires 
you  to  report  the  results  of  the 
inspection  to  the  Federal  Aviation 
Administration  (FAA);  and  requires  you 
to  replace  the  wing  spar  lower  caps  after 
a  certain  amount  of  usage.  Based  upon 
the  inspection  results  from  AD  2002- 
13-02,  FAA  has  determined  that  the 
mandatory  wring  spar  lower  cap 
replacement  times  should  be  reduced. 
This  AD  maintains  the  wing  spar  lower 
cap  replacement  and  reporting 
requirements  from  AD  2002-13-02  and 
reduces  the  compUance  time  of  these 
replacements.  The  actions  specified  by 
this  AD  are  intended  to  detect  and 
correct  cracks  in  the  wing  centerline 
splice  joint.  If  not  detected  and 
corrected,  these  cracks  could  eventually 
result  in  the  wing  separating  frttm  the 
airplane  during  flight. 
DATES:  This  AD  becomes  effective  on 
April  4,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  ai  of  April  4,  2003. 
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The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  April  25,  2003. 
ADDRESSES:  Submit  comments  to  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-09-AD.  901  Locust,  Room  ' 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-09-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Air  Tractor, 
hic,  P.O.  Box  485,  Olney.  Texas  76374. 
You  may  view  this  information  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-09-AD,  901  Locust,  Room 
506,  Kansas  City.  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.,  Suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  McAnaul,  Aerospace  Engineer. 
FAA.  Fort  Worth  Airplane  Certification 
Office.  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-0150;  telephone: 
(817)  222-5156;  facsimile:  (817)  222- 
5960. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

Has  FAA  taken  any  action  to  this 
point?  An  incident  on  an  Air  Tractor 
Model  i  iT-400A  where  the  wing 
separated  from  the  airplane  caused  FAA 
to  issue  AD  2002-13-02,  Amendment 
39-12789  (67  FR  44024,  July  1.  2002). 
Investigation  reveals  that  the  right-hand 
lower  spar  cap  failed  due  to  fatigue  at 
the  %-inch  outboard  bolt,  which  is 
located  6.5  inches  outboard  of  the 
fuselage  centerline. 

The  following  airplanes  have  a  similar 
type  design  to  that  of  the  accident 
airplane: 
—All  Models  AT-300.  AT-301,  AT- 

302,  and  AT-400A  airplanes  that  have 

aluminum  spar  caps; 
— Air  Tractor  Models  AT-400  airplanes. 

serial  numbers  400-0244  through 

400-0415,  that  have  aluminum  spar 

caps;  and 
—All  Models  AT-300  and  AT-301 

airplanes  that  have  aluminum  spar 

caps  and  are  or  have  been  converted 

to  turbine  power. 


AD  2002-13-02  currently  requires 
you  to  inspect  (one-time)  the  wing 
centerline  splice  joint  for  cracks  and,  if 
any  crack  is  found,  replace  the  affected 
wing  spar  lower  cap;  repdrt  the  results 
of  the  inspection  to  FAA;  and  replace 
the  wing  spar  lower  caps  after  a  certain 
amount  of  usage. 

Accomplishment  of  these  actions  is 
required  in  accordance  with  Snow 
Engineering  Co.  Process  Specification 
197,  dated  February  23,  2001,  Revised 
May  1,  2002,  and  Revised  May  3,  2002; 
and  Snow  Engineering  Co.  Service 
Letter  #220,  dated  May  3,  2002. 

What  has  happened  since  AD  2002- 
13-02  to  initiate  this  action?  AD  2002- 
1 3-02  required  you  to  report  to  FAA  the 
results  of  the  one-time  inspection  of 
wing  spar  lower  caps.  Through  these  AD 
inspections,  a  Model  AT-400A  airplane 
had  a  cracked  spar  cap  where  the 
damage  was  sufficient  to  require  spar 
cap  replacement.  Based  upon  this 
damage  and  the  AD  2002-1 3-02 
inspection  results,  we  have  determined 
that  the  mandatory  wing  spar  lower  cap 
replacement  time  for  the  affected 
turbine  engine  powered  airplanes 
should  be  reduced. 

The  manufacturer  has  revised  or 
issued  the  following  service  information 
to  address  this  situation: 

— Snow  Engineering  Co.  Service  Letter 
#55,  Revised  October  23,  2002,  which 
includes  revised  procedures  and 
information  for  accomplishing  a  wing 
lower  spar  cap  splice  rework  on  all 
AT-300  and  AT-301  series  airplanes; 

— Snow  Engineering  Co.  Service  Letter 
#70.  Revised  October  23,  2002,  which 
addresses  questions  about  all  serial 
number  airplanes  beginning  with 
0041  as  they  pertain  to  the  wing  lower 
spar  cap  splice  rework  specified  in 
Snow  Engineering  Co.  Service  Letter 
#55; 

— Snow  Engineering  Co.  Service  Letter 
#226,  dated  December  17,  2002, 
which  specifies  the  lower 
replacement  time  for  the  turbine 
engine  powered  airplanes; 

— Snow  Engineering  Process 

Specification  Number  197.  Revised 
June  4,  2002.  which  provides 
procedures  for  accomplishing  eddy 
current  inspections  of  the  wing  lower 
spar  caps;  and 

— Snow  Engineering  Co.  Service  Letter 
#220.  dated  December  17.  2002. 
which  specifies  the  eddy  current 
inspection  in  Snow  Engineering 
Process  Specification  Number  197 
and  includes  procedures  for 
completing  this  inspection. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  has  FAA  decided?  The  FAA  has 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— the  unsafe  condition  referenced  in 

this  document  exists  or  could  develop 

on  type  design  Air  Tractor  Models 

AT-300,  AT-301,  AT-302.  AT-400, 

and  AT-400A; 
— the  actions  specified  in  the 

previously-referenced  service 

information  should  be  accomplished 

on  the  affected  airplanes;  and 
— AD  action  should  te  taken  in  order  to 

correct  this  imsafe  condition. 

What  does  this  AD  require?  This  AD 
supersedes  AD  2002-13-02  with  a  new 
AD  that: 
— requires  you  to  replace  the  wing  spar 

lower  caps  after  a  certain  amount  of 

usage; 
— allows  you  to  extend  the  time  for 

replacement  on  certain  airplanes  if  a 

wing  lower  spar  cap  splice  rework  is 

accomplished; 
— allows  you  to  repetitively  inspect 

your  airplane  until  the  wing  lower 

spar  caps  can  be  replaced  provided  no 

cracks  are  found  and  only  a  certain 

number  of  inspections  are 

accomplished;  and 
— requires  you  to  report  any  cracks 

found  during  the  inspections  to  FAA. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  may  have  influenced  this  action. 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  Because  the  unsafe  condition 
described  in  this  document  could  result 
in  the  wing  separating  from  the  airplane 
during  flight,  we  find  that  notice  and 
opportunity  for  public  prior  comment 
are  impracticable.  Therefore,  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

How  do  I  comment  on  this  AD? 
Although  this  action  is  in  the  form  of  a 
final  rule  and  was  not  preceded  by 
notice  and  opportimity  for  public 
comment.  FAA  invites  your  comments 
on  the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  to  the  address  specified 
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under  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  specified  above. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  there  any  specific  portions  of  the 
AD  I  should  pay  attention  to?  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  may  view  all 
conunents  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rides 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  yoiu 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2003-CE-09-AD.  '  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 


has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  We  have 
determined  that  this  regulation  is  an 
emergency  regulation  that  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft,  and  is  not  a 
significant  regulatory  action  imder 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  H  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  ,and  Procedures,  a  final 
regulatory  evaluation  will  be  jjrepared 
and  placed  in  the  Rules  Docket 
(otherwise.  aA  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  &t)m  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39    AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g},  40113,  44701. 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2002-13- 
02,  Amendment  39-12789  (67  FR 
44024,  July  1,  2002),  and  by  adding  a 
new  AD  to  read  as  follows: 

2003-06-01 — Air  Tractor.  Inc.:  Amendment 
39     13088;Do<;ket  No.  2003-CE-09-AD; 
Supersedes  AD  2002-13-02; 
Amendment  39-12789. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  applies  to  the  following  airplanes 
that  are  certificated  in  any  category: 

(1)  Models  AT-300,  AT-301,  Af-302,  and 
AT-400A  airplanes,  b11  serial  numbers,  that 
have  aluminum  spar  caps; 

(2)  Models  AT-400  airplanes,  serial 
numbers  400-0244  through  40O-0415,  that 
have  aluminum  spar  caps;  and 

(3)  Models  AT-300  and  AT-301  airplanes, 
all  serial  numbers  that  have  aluminum  spar 
caps  and  are  or  have  been  converted  to 
turbine  power. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  airplane 
identified  in  paragraph  (aKD,  (aH2).  or  (a)(3) 
of  this  AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  cracks  in  the  wing 
centerline  splice  joint.  If  not  detected  and 
corrected,  these  cracks  could  eventually 
result  in  the  wing  separating  from  the 
airplane  during  flight. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
replace  each  wing  lower  spar  cap  in 
accordance  with  the  applicable  maintenance 
manual,  as  follows: 


Affected  airplanes 


(1)  For  all  affected  Models  AT-300  and  AT-301  airplanes  that  Incor- 
porate reciprocating  engines  and  incorporate  the  wing  spar  center 
splice  joint  modification  In  accordance  with  the  following: 

(I)  Snow  Engineering  Co.  Service  Letter  #55,  Revised  October  23, 
2002;  and 

(II)  Snow  Engineering  Co.  Service  Letter  #70,  Revised  October  23, 
2002. 

(2)  For  all  affected  Models  AT-300  and  AT-301  airplanes  that  Incor- 
porate reciprocating  engines  and  do  not  Incorporate  the  wing  spar 
center  splice  joint  modification. 

(I)  The  wing  spar  center  splice  joint  modification  may  be  incorporated 
on  these  airplanes  to  allow  continued  operation  to  7,000  hours  TIB 
as  specified  In  paragraph  (d)(1)  of  this  AD 

(il)  Use  the  service  information  specified  in  paragraphs  (d)(1)(i)  and 
(d)(1)(li)  of  this  AD  to  accomplish  this  modification. 

(3)  For  all  affected  AT-302,  AT-400,  and  AT-400A  airplanes  with  alu- 
minum spar  caps;  and  all  affected  Models  AT-300  and  AT-301  air- 
planes that. incorporate  aluminum  spar  caps  and  are  or  have  been 
converted  to  turbine  power.  Snow  Engineering  Co.  Service  Letter 
#226,  dated  December  17,  2002,  includes  infomiatlon  on  these  air- 
planes. • 


Compliance  time 


Uf>on  the  accumulation  of  7.000  hours  time-in-service  (TIS)  on  eitfier 
wing  spar  lower  cap  or  within  the  next  25  hours  TIS  after  April  4. 
2003  (the  effective  date  of  this  AD),  whichever  occurs  later. 


Upon  the  accumulation  of  5,000  hours  TIS  on  either  wing  spar  lower 
cap  or  within  the-  next  25  hours  TIS  after  April  4,  2003  (the  effective 
date  of  this  AD),  whichever  occurs  later. 


Upon  the  accumulation  of  4,450  hours  TIS  on  either  wing  spar  lower 
Cap  or  within  the  next  25  hours  TIS  after  April  4,  2003  (the  effective 
dale  of  this  AD),  whichever  occurs  later.  * 


(e)  May  I  repetitively  inspect  the  wing  lower 
spar  caps  instead  of  replacing  them?  You 


may  use  the  procedures  in  Snow  Engineering 
Process  Specification  Number  197,  Revised 


June  4.  2002;  and  Snow  Engineering  Co. 
Service  Letter  #220,  dated  Def:ember  17, 
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2002.  to  repetitively  inspect  the  \ying  spar 
lower  caps.  In  order  to  utilize  this  option, 
you  must  order  parts  from  the  factory  and 
schedule  the  replacement  through  Air 
Tractor  and  inspect  as  follows: 

(1)  For  any  affacted  reciprocating  engine 
powered  airplane:  initially  inspect  at  the 
applicable  compliance  time  in  paragraph 
(d)(1)  or  (d)(2)  of  this  AD  and  repetitively 
inspect  thereafter  at  intervals  not  to  exceed 
:tOO  hours  TIS.  If  the  airplane  was  previously 
inspected  in  accordance  with  Snow 
Engineering  Co.  Process  Specification 
Number  197.  then  you  can  take  credit  for  that 
inspection  and  inspect  at  300-hour  TIS 
intervals  thereafter.  You  must  apply  any 
previous  inspections  toward  the  900-hour 
TIS  rtx^uirement  in  paragraph  (e)(l)(iii)  of 
this  AD.  Replace  the  wing  spar  lower  caps 
prior  to  further  flight  after  whichever  of  the 
following  occurs  first: 

(i)  The  date  of  the  scheduled  replacement; 

(ii)  Cracks  are  found  during  any  inspection 
allowed  by  paragraph  (e)  of  this  AU:  or 


(iii)  Upon  accumulating  900  hours  TIS 
after  the  initial  inspection  accomplished  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 

(2)  For  any  affected  turbine  engine 
powered  airplane:  initially  inspect  at  the 
compliance  time  in  paragraph  (d)(3)  of  this 
AD  and  repetitively  inspect  thereafter  at 
intervals  not  to  exceed  300  hours  TIS.  If  the 
airplane  was  previously  inspected  in 
accordance  with  Snow  Engineering  Co. 
Process  Specification  Number  197.  then  you 
can  take  credit  for  that  inspection  and 
inspect  at  300-hour  TIS  intervals  thereafter. 
You  must  apply  any  previous  inspections 
toward  the  600-hour  TIS  requirement  in 
paragraph  (e)(2)(iii)  of  this  AD.  Replace  the 
wing  spar  lower  caps  prior  to  further  flight 
after  whichever  of  the  following  occurs  first: 

(i)  The  date  of  the  scheduled  replacement; 

(ii)  Cracks  are  found  during  any  inspection 
allowed  by  paragraph  (e)  of  this  AD;  or 

(iii)  Upon  accumulating  600  hours  TIS 
after  the  initial  inspection  required  by 
paragraph  (e)(2)  of  this  AD. 


{{)  Are  there  other  requirements  of  this  AD 
that  I  need  to  accomplish?  In  addition  to  the 
replacement  and  optional  inspection 
requirements  of  this  AD.  you  must  report  the 
results  to  FAA  of  any  inspection  required  by 
this  AD  where  a  crack  is  found. 

(1)  Submit  this  report  within  10  days  after 
the  inspection  or  within  10  days  after  April 
4.  2003  (the  effective  date  of  this  AD), 
whichever  occurs  later. 

(2)  Use  the  form'  (Figure  1  of  this  AD)  and 
submit  it  to  FAA.  Fort  Worth  Airplane 
Certification  Office.  2601  Meacham 
Boulevard.  Fort  Worth.  Texas  76193-0150; 
telephone:  (817)  222-5156;  facsimile:  (817) 
222-5960. 

(3)  The  Office  of  Management  and  Budget 
(OMB)  approved  the  information  collection 
requirements  contained  in  this  regulation 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  assigned  OMB  Control  Number 
2120-0056. 


AD2003-06-01  INSPECTION  REPORT 


1.  Inspection  Performed  By: 


3.  Aircraft  Model: 

5.  Engine  Model  Number: 


7:  Wing  Total  TIS: 


9.   Has   the  lower  spar  cap  been   inspected  before? 
(Eddy-Current,  Dye  Penetrant,  Magnetic  Particle, 
n  Yes       D  No 


10.  Has  there  been  any  major  repaair  or  alteration  per- 
formed to  the  spar  cap? 
D  Yes       D  No 


2.  Phone: 


4.  Aircraft  Serial  Number: 


6.  Aircraft  Total  TIS: 


8.  Lower  Spar  Cap  TIS: 


9a.  If  yes. 
Date: 


Inspection  Method: 

Lower  Spar  Cap  TIS:  J 

Cracks  found?  D  Yes        D  No 


10a.  If  yes,  specify  (Description  and  TIS) 


1 1 .  Date  of  AD  inspection: 


12.  Inspection  Results: 

Were  any  cracks  found? 
D  Yes       D  No 


12b.  Reference  Location(s)  by  Crack  Number: 

4-Bolt  Joint  5-Bolt  Joint 

O  Outermost  Hole        O  Outermost  Hole 
D  2nd  Outermost  Hole 


12a.  If  yes. 

Crack  #1        D  Left  Hand        U  Right  Hand 

Crack  #2        D  Left  Hand       D  Right  Hand 


12c.  Crack  Size 
Crack  #  1  Length/Depth 
Crack  #  2  Length/Depth 


Additional  Description/Comments: 


Return  to:  Manager.  Fort  Worth  ACO.  ASW-150.  2601  Meacham  Blvd..  Fort  Worth.  TX  76193-0150;  or  fax  to  (817)  222-5960 

Figure  1  of  this  AD 
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(g)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  ahemative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Fort  Worth  Airplane 
Certification  Office  (ACO).  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector.  The 
inspector  may  add  comments  before  sending 
it  to  the  Manager,  Fort  Worth  ACO. 

(3)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2002-13- 
02,  which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  AD.  regardless  of  whether  it  has 
been  modified,  altered,  or  repaired  in  the 
area  subject  to  the  requirements  of  this  AD. 
For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  you  have  not  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§  21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD 
provided  that  the  following  is  adhered  to: 

(1)  Operate  in  day  visual  flight  rules  (VFR) 
only. 

(2)  Ensure  that  the  hopper  is  empty. 

(3)  Limit  airspeed  to  135  miles  per  hour 
(mph)  indicated  airspeed  (IAS). 

(4)  Avoid  any  unnecessary  g-forces. 

(5)  Avoid  areas  of  turbulence. 

(6)  Plan  the  flight  to  follow  the  most  direct 
route. 

(i)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Snow  Engineering  Co.  Service  Letter  #55. 
Revised  October  23.  2002;  Snow  Engineering 
Co.  Service  Letter  #70.  Revised  October  23, 
2002;  Snow  Engineering  Co.  Service  Letter 
#226.  dated  December  17.  2002;  Snow 
Engineering  Process  Specification  Number  . 
197,  Revised  June  4,  2002;  and  Snow 
Engineering  Co.  Service  Letter  #220.  dated 
December  17.  2002.  The.Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  Air  Tractor, 
Inc.,  P.O.  Box  485.  Olney.  Texas  76374.  You 
may  view  copies  at  FAA.  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(j)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
2002-13-02,  Amendment  39-12789. 


(k)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  April  4,  2003. 

Issued  in  Kansas  City,  Missouri,  on  March 
11,2003. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-6262  Filed  3-18-03;  8:45  am] 
BIUJNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14457;  Airspace 
Docket  No.  03-ACE-10] 

Modification  of  Class  E  Airspace; 
Herington,  KS 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments;  correction. 

SUMMARY:  This  action  corrects  a  direct 
final  nile;  request  for  comments  that 
was  published  in  the  Federal  Register 
on  Tuesday,  February  25,  2003,  (68  FR 
8704).  It  corrects  an  error  in  the  location 
of  the  Herington  Regional  Airport,  KS  in 
the  legal  description  of  the  Herington, 
KS  Class  E  airspace. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  May  15,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust. 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  document  03-4322 
published  on  Tuesday,  February  25, 
2003,  (68  FR  8704)  modified  Class  E 
airspace  at  Herington,  KS.  The 
modification  was  to  correct  the 
Herington  Regional  Airport,  KS  airport 
reference  point  used  in  the  legal 
description  of  the  Herington,  KS  Class  E 
airspace  area.  The  latitude  of  the 
Herington  Regional  Airport.  KS  airport 
reference  point  was  published 
incorrectly. 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
Herington,  KS  Class  E  airspace,  as 
published  in  the  Federal  Register  on 
Tuesday,  February  25,  2003,  (68  FR 


8704),  (FR  Doc.  03-4322),  is  corrected  as 
follows: 

§71.1    [Corrected] 

On  page  8705.  Coliunn  1.  second 
paragraph  from  the  bottom,  change 
"Herington  Regional  Airport,  KS  (lat. 
39°41'41"N.,  long.  96°48'29'^.)"  to  read 
"Herington  Regional  Airport,  KS  (lat. 
38°41'41'N.,  long  96°48'29'T/V.)" 

Issued  in  Kansas  City.  MO,  on  March  7, 
2003. 

Herman  |.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  03-6623  Filed  3-18-03;  8:45  am] 

BILUNG  CODE  4910-13-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  510 

New  Animal  Drugs;  Change  of 
Sponsor's  Name 

agency:  Food  and  Drug  Administration, 

HHS.     • 

ACTION:  Final  rule 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor's  name  from 
Vetrepharm  Research,  Inc.,  to  Bioniche 
Animal  Health  USA,  Inc. 
DATES:  This  rule  is  effective  March  19, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Newkirk,  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-6967,  e- 
mail:  dnewkirk@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 
Vetrepharm  Research,  Inc.,  119  Rowe 
Rd.,  Athens,  GA  30601,  has  informed 
FDA  of  a  change  of  name  to  Bioniche 
Animal  Health  USA,  Inc.  Accordingly, 
the  agency  is  amending  the  regulations 
in  21  CFR  510.600(c)  to  reflect  this 
change. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A),  because 
it  is  a  rule  of  "particular  applicabiUty." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procediu«.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
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authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  51&-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351,  352, 
353.  360b,  371,  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Vetrepharm  Research. 
Inc."  and  by  alphabetically  adding  an 
entry  for  "Bioniche'Animal  Health  USA. 
Inc.";  and  in  the  table  in  paragraph 
(c)(2)  by  revising  the  entry  for  "064847" 
to  read  as  follows: 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

***** 

(c)  *     *     * 
(1)*** 


ACTION:  Correcting  amendment. 


Firm  name  and  address 


Drug  lat)eler 
code 


Bioniche  Animal  Healtti 
USA,  Inc.,  119Rowe 
Rd.,  Athens,  GA  30601. 


064847 


(2)** 


Drug  labeler 
code 


Firm  name  and  address 


064847  Bioniche  Animal  Health 

USA,  Inc.,  119  Rowe 
Rd.,  Athens,  GA  30601 


Dated:  February  10,  2003. 
Steven  D.  Vaughn, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-6492  Filed  3-18-03;  8:45  am) 

BltXlNQ  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TO  8168] 

Income  Taxes;  Limitation  on  Deduction 
for  Nonbusiness  interest:  Personal 
interest;  Correction 

AGEflCY:  Internal  Revenue  Service  (IRS). 
Treasury. 


SUMMARY:  This  document  contains  a 
correction  to  Treasury  Decision  8168. 
which  was  published  in  the  Federal 
Register  on  Tuesday.  December  22.  1987 
(52  FR  48407)  relating  to  the  treatment 
of  personal  interest  and  the  treatment 
and  determination  of  qualified 
residence  interest. 

DATES:  This  correction  is  effective  on 
December  22.  1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Zweibel  at  (202)  622-5020  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Backgrotind 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  163(h)  of  th^  Internal  Revenue 
Code. 

Need  for  Correction 

As  published.  TD  8168  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

List  of  Subfects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Correction  of  Publication 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 
S1.163-9T    [Corrected] 

2.  Section  1.163-9T(b)(2)(i)(A)  is 
amended  by  removing  the  reference  to 
"§  1.168-8T"  and  adding  the  reference 
"§  1.163-8T"  in  its  place. 

Cynthia  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
CounseUProcedure  and  Administration). 
IFR  Doc.  03-6596  Filed  3-18-03;  8:45  am) 

BIUJNG  CODE  4S30-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD01 -03-011] 

Drawbridge  Operation  Regulations: 
Taunton  River,  MA 

AGENCY:  Coast  Guard,  HS. 


ACTION:  Notice  of  temporary  deviation 
from  regulations. 


SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Brightman  Street 
Bridge,  mile  1.8.  across  the  Taunton 
River  between  Fall  River  and  Somerset, 
Massachusetts.  This  deviation  from  the 
regulations  allows  the  bridge  to  remain 
in  the  closed  position  from  9  p.m.  on 
March  14.  2003  through  4  p.m.  on 
March  28,  2003.  This  deviation  is 
necessary  to  facilitate  scheduled 
maintenance  at  the  bridge. 

DATES:  This  deviation  is  effected  from 
March  14.  2003  through  March  28.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald.  Project  Officer.  First 
Coast  Guard  District,  at  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION:  The 
vertical  clearance  under  the  bridge  in 
the  closed  position  is  27  feet  at  mean 
high  water  and  31  feet  at  mean  low 
water.  The  existing  drawbridge 
operation  regulations  are  listed  at  33 
CFR  117.619(b). 

The  bridge  owner.  Massachusetts 
Highway  Department,  requested  a 
temporary  deviation  from  the 
drawbridge  operation  regulations  to 
facilitate  necessary  structural  repairs  at 
the  bridge,  replacement  of  the  stringers 
on  both  bascule  spans,  at  the  bridge. 

Under  this  deviation  the  bridge  may 
remain  in  the  closed  position  fttjm  9 
p.m.  on  March  14.  2003  through  4  p.m. 
on  March  28,  2003. 

There  have  been  few  requests  to  open 
this  bridge  during  the  requested  time 
period  scheduled  for  these  structural 
repairs  in  past  years.  The  Coast  Guard 
and  the  bridge  owner  coordinated  this 
closure  with  the  facilities  upstream  from 
the  bridge  and  no  objections  to  this 
scheduled  closure  were  received. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  retiun  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  March  3,  2003. 
Vivien  S.  Crea, 

Rear  Admiral,  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  03-6629  Filed  3-18-03;  8:45  am] 

BIUJNG  COOE  4910-1S-iJ  , 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD07-03-031] 

Drawbridge  Operation  Regulations; 
Palm  Beach  County  Bridges,  Atlantic 
Intracoastai  Waterway,  Palm  Beach 
County,  FL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations;  request  for  comments. 

summary:  The  Commander.  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation 
most  of  the  Palm  Beach  County  bridges 
across  the  Atlantic  Intracoastai 
Waterway,  Palm  Beach  County.  Florida. 
This  temporary  deviation  allows  the 
Coast  Guard  to  test  an  operating 
schedule  with  the  bridges  opening  twice 
an  hour  with  a  one  hoiu'  closiue  period 
in  the  morning  and  afternoon.  It  will 
allow  the  Coast  Guard  to  gather  data  to 
determine  if  this  schedule  meets  the 
reasonable  needs  of  navigation  while 
accommodating  an  increase  in  vehicle 
traffic  throughout  the  county  and 
whether  it  should  be  proposed  as  a 
permanent  change. 

DATES:  This  deviation  is  effective  fix)m 
6  a.m.  on  March  17,  2003,  until  8  p.m. 
on  June  15,  2003.  Comments  must  reac^i 
the  Coast  Guard  on  or  before  June  30, 
2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District.  909 
SE.  1st  Avenue,  Room  432,  Miami,  FL 
33131. 

Comments  and  material  received  from 
the  public,  as  well  as  comments 
indicated  in  this  preamble  as  being 
available  in  the  docket,  are  part  of 
docket  (CGD07-03-031)  and  are 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District,  909  SE.  1st  Avenue,  Room  432, 
Miami,  FL  33131  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Project  Manager,  Seventh 
Coast  Guard  District,  Bridge  Branch  at 
(305) 415-6743. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  comment  on  this 
test  schedule  by  submitting  comments 
and  related  material.  If  you  do  so,  please 
include  your  name  and  address,  identify 


the  docket  number  for  this  notice 
(CGD07-03-031),  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  they  reached  us. 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
diuing  the  comment  period. 

Discussion  of  the  Test  Schedule 

This  test  schedule  has  been  requested 
by  various  public  officials  within  the 
County  of  Palm  Beach  to  ease  vehicular 
traffic  which  has  overburdened 
roadways,  and  to  standardize  bridge 
openings  for  vessel  traffic.  This  test  will 
allow  most  of  the  bridges  in  Palm  Beach 
County  to  operate  on  a  standardized 
schedule,  which  will  meet  the 
reasonable  needs  of  navigation  and 
improve  the  vehicular  traffic.  The 
schedules  will  be  staggered  in  order  to 
facilitate  the  movement  of  vessels  from 
bridge  to  bridge  along  the  Atlantic 
Intracoastai  Waterway. 

The  existing  regulations  governing  the 
operation  of  the  Palm  Beach  County 
bridges  are  published  in  33  CFR  117.5 
and  117.261.  This  temporary  deviation 
includes  all  bridges  across  Atiantic 
Intracoastai  Waterway  in  Palm  Beach 
Coimty  except  Jupiter  Lighthouse 
bridge,  mile  1004.1,  and  the  Jupiter 
Federal  bridge,  mile  1004.8,  which  will 
continue  to  operate  on  demand.  The 
following  bridges  need  not  open 
between  8  a.m.  and  9  a.m.  and  from  5 
p.m.  to  6  p.m.  Monday  through  Friday, 
except  Federal  holidays.  And  will 
operate  at  all  other  times  on  the 
schedules  as  follows: 

During  the  deviation  period,  from  6 
a.m.  on  March  17,  2003,  until  8  p.m.  on 
June  15,  2003,  the  bridges  will  operate 
as  follows: 

Open  on  Signal 
Lake  Avenue,  mile  1028.8      « 
Woolbridge  Road,  mile  1038.8 
Open  on  the  hour  and  half  hour 
Indiantown  Road,  mile  1006.2 
Donald  Ross,  mile  1009.3 
PGA  boulevard,  mile  1012.6 
Royal  Park  (SR  704),  mile  1022.6 
Southern  Boulevard  (SR  700/80),  mile 

1024.7 
Ocean  Avenue  (Lantana),  mile  1031.1 
Ocean  Avenue  (Boynton  Beach),  mile 

1035.0 
NE.  8th  Street  (George  Bush),  mile 

1038.7 
Spanish  River,  mile  1044.9 
Palmetto  Park,  mile  1047.5 
Open  on  the  quarter  hour  and  three- 
quarter  hour 


Parker  (US  1),  mile  1013.7 
Flagler  Memorial  (SR  AlA),  mile 

1021.9 
Atlantic  Avenue  (SR  806),  mile  1039.6 
Linton  Boulevard,  mile  1041.1 
Boca  Club,  Camino  Real,  mile  1048.2 

This  test  deviation  does  not  affect  the 
Jupiter  Lighthouse  bridge,  mile  1004.1. 
and  the  Jupiter  Federal  bridge,  mile 
1004.8.  which  will  continue  to  open  on 
signal,  as  these  areas  have  been 
determined  to  be  unsafe  for  vessels  to 
hold  while  waiting  for  a  bridge  o{>ening. 

If  at  any  time  during  this  test 
deviation  it  is  determined  that  the  test 
schedule  poses  any  safety  concerns  at 
any  location,  this  test  deviation  may  be 
withdrawn. 

The  District  Commander  has  granted 
a  test  deviation  from  .the  operating 
regulations  listed  in  33  CFR  117.261  and 
117.5  to  evaluate  the  effectiveness  of 
these  new  schedules  on  vehicular  and 
vessel  traffic. 

Dated:  February  26,  2003. 
Greg  E.  Shapley, 

Chief,  Bridge  Administration.  Seventh  Coast 
Guard  District. 

[FR  Doc.  03-6634  Filed  3-18-03;  8:45  am) 
BILUNG  COOE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CG001-03-009] 

RIN211S-AE47 

DrawlNldge  Operation  Regulations; 
Passaic  River,  NJ 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regidations. 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
dieviation  from  the  drawbridge  operation 
regulations  that  govern  the  Routes  1  & 
9  (Lincoln  Highway)  Bridge,  at  mile  1.8, 
across  the  Passaic  River  at  Newark,  New 
Jersey.  This  temporary  deviation  will 
allow  the  bridge  to  remain  in  the  closed 
position  from  March  12,  2003  through 
April  2,  2003  and  from  April  12,  2003 
through  May  10,  2003.  This  action  is 
necessary  to  facilitate  maintenance  at 
the  bridge. 

DATES:  This  deviation  is  effective  from 
March  12,  2003  through  May  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jose  Area,  Project  Officer,  First  Coast 
Guard  District,  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 
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Regulatory  Information 

The  Route  1  &  9  (Lincoln  Highway) 
Bridge  has  a  vertical  clearance  of  40  feet 
at  mean  high  water  and  45  feet  at  mean 
low  water.  The  existing  regulations 
listed  at  33  CFR  §  117.739(b),  require  the 
draw  to  open  on  signal  after  at  least  a 
four-hour  advance  notice  is  given. 

The  bridge  owner,  the  New  Jersey 
Department  of  Transportation,  requested 
a  temporary  deviation  from  the 
drawbridge  operation  regulations  to 
facilitate  scheduled  maintenance,  the 
replacement  of  the  counterweight  cables 
and  the  machining  of  the  trunions  and 
journals,  at  the  bridge. 

Under  this  temporary  deviation  the 
bridge  may  remain  in  the  closed 
position  from  7  a.m.  on  March  12,  2003 
through  midnight  on  April  2.  2003.  and 
from  7  a.m.  on  April  12,  2003  through 
midnl^t  on  May  10,  2003. 

The  bridge  normally  has  few  requests 
to  open.  The  Coast  Guard  coordinated 
the  deviation  closure  schedule  with  the 
only  known  waterway  user.  No 
objections  were  received. 

This  deviation  from  the  draVvbridge 
operating  regulations  is  authorized 
under  33  CFR  §  117.35,  and  will  be 
performed  with  all  due  speed  in  order 
to  return  the  bridge  to  normal  operation 
as  soon  as  possible. 

Dated:  February  21,  2003. 
Vivien  S.  Crea, 

Rear  Admiral,  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  03-6635  Filed  3-18-03;  8:45  am) 

8ILUNG  COOE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CG001-03-019] 

Drawbridge  Operation  Regulations: 
Chelsea  River,  MA 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  P.J.  McArdle  Bridge, 
mile  0.3,  across  Chelsea  River  between 
East  Boston  and  Chelsea,  Massachusetts. 
Under  this  temporary  deviation  a  four- 
hour  advance  notice  will  be  required  for 
openings  at  night  from  March  9,  2003 
through  April  7,  2003.  This  temporary 
deviation  is  necessary  to  facilitate 
repairs  at  the  bridge. 


DATES:  This  deviation  is  effective  from 
March  9,  2003  through  April  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
McDonald.  Project  Officer.  First  Coast 
Guard  District,  at  (617)  223-8364. 

SUPPt-EMENTARY  INFORMATION:  The  P.J. 
McArdle  Bridge  has  a  vertical  clearance 
in  the  closed  position  of  21  feet  at  mean 
high  water  and  30  feet  at  mean  low 
water.  The  existing  drawbridge 
operation  regulations  are  listed  at  33 
CFR  117.593. 

The  bridge  owner,  the  City  of  Boston, 
requested  a  temporary  deviation  from 
the  drawbridge  operation  regulations  to 
facilitate  necessary  maintenance,  the 
replacement  of  the  segmental  girders, 
floor  beams,  and  bascule  span 
balancing,  at  the  bridge.  The  bridge 
must  remain  in  the  closed  position  to 
perform  these  repairs. 

The  waterway  users  who  normally 
navigate  the  Chelsea  River  at  night  are 
commercial  tugs  and  fuel  barges.  The 
Coast  Guard  coordinated  this  closure 
with  the  mariners  and  the  oil  facilities 
who  normally  use  this  waterway  to  help 
facilitate  this  necessary  bridge  repair 
and  to  minimize  any  disruption  to  the 
marine  transportation  system. 

Under  this  temporary  deviation  the 
P.J.  McArdle  Bridge  will  open  on  signal 
provided  a  four-hour  advance  notice  is 
given  for  openings  during  the  following 
time  periods:  March  9,  through  March 

15.  from  6  p.m.  through  7  a.m..  March 

16.  through  March  22,  from  8  p.m. 
through  6  a.m..  March  23.  through 
March  29.  from  8  p.m.  through  6  a.m.. 
March  30.  through  April  5.  from  8  p.m. 
through  6  a.m..  April  6,  through  April 
7.  from  8  p.m.  through  8  a.m. 

The  bridge  owner  did  not  provide  the 
required  thirty-day  notice  to  the  Coast 
Guard  for  this  deviation;  however,  this 
deviation  was  approved  because  the 
repairs  are  necessary  repairs  that  must 
be  performed  without  delay  in  order  to 
assure  the  continued  safe  reliable 
operation  of  the  bridge  and  prevent  an 
unscheduled  closure  due  to  component 
failure. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35(b).  and  will  be  performed  with 
all  due  speed  in  order  to  return  the 
bridge  to  normal  operation  as  soon  as 
possible. 

Dated:  March  7.  2003. 
Vivien  S.  Crea, 

Rear  Admiral,  Coast  Guard,  Commander, 

First  Coast  Guard  District. 

(FR  Doc.  03-6640  Filed  3-18-03;  8:45  am] 

BNJJNO  COOE  491»-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165  ^ 

[COTP  San  Francisco  Bay  03-003] 
RIN  1625-AAOO 

Sacurtty  Zones;  San  Francisco  Bay, 
CA 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  fixed  security  zones 
extending  25  yards  in  the  U.S.  navigable 
waters  around  all  piers,  abutments, 
fenders  and  pilings  of  the  Golden  Gate 
Bridge  and  the  San  Francisco-Oakland 
Bay  Bridge.  San  Francisco  Bay, 
California.  These  security  zones  are 
needed  for  national  security  reasons  to 
protect  the  public  and  ports  from 
potential  subversive  acts.  Entry  into 
these  security  zones  is  prohibited, 
unless  doing  so  is  necessary  for  safe 
navigation,  to  conduct  official  business 
such  as  scheduled  maintenance  or 
retrofit  operations,  or  unless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Francisco  Bay,  or  his  designated 
representative. 

DATES:  This  regulation  is  effective  from 
11  a.m.  PST  on  February  13,  2003  to 
11:59  p.m.  PDT  on  September  30,  2003. 
ADDRESSES:  Docimients  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP  San 
Francisco  Bay  03-003]  and  are  available 
for  inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
Coast  Guard  Island,  Alameda, 
California,  94501.  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Diana  Cranston.  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  for 
the  reasons  set  forth  below,  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM.  Also,  under  5 
U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register 
because  the  threat  of  maritime  attacks  is 
real  as  evidenced  by  the  October  2002 
attack  of  a  tank  vessel  off  the  coast  of 


Fedcnd' Register /Vol.  68.  No.  53  ^Wednesday,  March  19,  2003 /Rules  and  Reguiatieos         133M 


Yemen  and  the  cbntinuing  threat  to  U.S; 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3,  2002)  that  the  security  of 
the  U.S.  is  endangered  by  the 
September,  11,  2001  attacks  and  that 
such  disturbances  continue  to  endanger 
the  international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks.  (67  FR  58317, 
September  13.  2002);  Continuation  of 
the  National  Emei^gency  With  Respect 
To  Persons  Who  Commit.  Threaten  To 
Commit,  Or  Support  Terrorism,  (67  FR 
59447,  September  20,  2002).  Moreover, 
the  Secretary  of  the  Department  of 
Homeland  Security  and  the  Attorney 
General  recently  elevated  the  Threat 
Level  to  Orange — High  Condition.  A 
High  Condition  is  declared  when  there 
is  a  high  risk  of  terrorist  attacks.  As  a 
result,  many  agencies,  like  the  Coast 
Guard,  that  will  be  a  part  of  the  new 
Department  of  Homeland  Security  on 
March  1 .  are  taking  additional  steps  to 
increase  their  protective  measures. 
Under  High  Condition,  among  other 
things,  federal  agencies  are  to  consider 
the  following  protective  measures: 
Coordinate  necessary  security  efforts 
with  federal,  state,  and  local  law 
.enforcement  agencies,  National  Guard 
or  other  security  and  armed  forces;  and 
Restrict  access  to  a  threatened  facility  to 
essential  personnel  only.  As  a  result,  a 
heightened  level  of  security  has  been 
established  around  the  Golden  Gate 
Bridge  and  the  San  Francisco-Oakland 
Bay  Bridge.  Additionally,  the  measures 
contemplated  by  this  rule  are  intended 
to  prevent  futiu^  terrorist  attacks  against 
individuals  on  or  near  the  Golden  Gate 
Bridge  and  the  San  Francisco-Oakland 
Bay  Bridge.  Any  delay  in  the  effective 
date  of  this  TFR  is  impractical  and 
contrary  to  the  public  interest. 

Background  and  Purpose 

Since  the  September  11.  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington. 
Virginia  and  Flight  93.  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  growing  tensions  in  Iraq  have  made 
it  prudent  to  U.S.  ports  to  be  on  a  higher 
state  of  alert  because  the  Al-Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide.  In  its  effort  to 
thwart  terrorist  activity,  the  Coast  Guard 
has  increased  safety  and  security 
measures  on  U.S.  ports  and  waterways. 


As  part  of  the  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  (Pub.  L.  99- 
399),  Congress  amended  section  7  of  the 
Ports  and  Waterways  Safety  Act 
(PWSA).  33  U.S.C.  1226.  to  allow  the 
Coast  Guard  to  take  actions,  including 
the  establishment  of  security  and  safety 
zones,  to  prevent  or  respond  to  acts  of 
terrorism  against  individuals,  vessels,  or 
public  or  commercial  structures. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns,  and  to  take  steps  to  prfevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  the  Golden  Gate  Bridge 
and  the  San  Francisco-Oakland  Bay 
Bridge  would  have  on  the  public 
interest,  the  Coast  Guard  is  establishing 
security  zones  around  the  Golden  Gate 
Bridge  and  the  San  Francisco-Oakland 
Bay  Bridge.  These  security  zones  help 
the  Coast  Guard  to  prevent  vessels  or 
persons  from  engaging  in  terrorist 
actions  against  these  bridges.  Due  to 
these  heightened  security  concerns,  and 
the  catastrophic  impact  a  terrorist  attack 
on  these  bridges  would  have  on  the 
public,  the  transportation  system,  and 
surrounding  areas  and  communities, 
security  zones  are  prudent  for  these 
structures. 

Discussion  of  Rule 

In  this  temporary  rule,  the  Coast 
Guard  is  establishing  fixed  security 
zones  extending  from  the  surface  to  the 
sea  floor,  25  yards  in  the  waters  around 
all  piers,  abutments,  fenders  and  pilings 
of  the  Golden  Gate  Bridge  and  the  San 
Francisco-Oakland  Bay  Bridge.  San 
Francisco  Bay.  California.  Entry  into 
these  security  zones  is  prohibited, 
unless  doing  so  is  necessary  for  safe 
navigation,  or  to  conduct  official 
business  such  as  scheduled 
maintenance  or  retrofit  operations. 
Vessels  and  people  may  be  allowed  to 
enter  an  established  security  zone  on  a 
case-by-case  basis  with  authorization 
bom  the  Captain  of  the  Port. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
seUforth  in  33  U.S.C.  1232.  Pursuant  to 
33%.S.C-  1232.  any  violation  of  the 
security  zone  described  herein,  is 
punishable  by  civil  penalties  (not  to 
exceed  $27,500  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  up  to  6  years  and  a 
maximum  fine  of  $250,000),  and  in  rem 
liability  against  the  offending  vessel. 
Any  person  who  violates  this  section, 
using  a  dangerous  weapon,  or  who 
engages  in  conduct  that  causes  bodily 
injury  or  fear  of  imminent  bodily  injury 
to  any  officer  authorized  to  enforce  this 
regulation,  also  faces  imprisonment  up 
to  12  years. 


Coast  Guard  personnel  will  enforce 
this  regulation  and  the  Captain  of  the 
Port  may  be  assisted  by  other  Federal, 
State,  or  local  agencies  in  the  patrol  and 
enforcement  of  the  regulation.  This 
regulation  is  proposed  under  the 
authority  of  33  U.S.C.  1226  in  addition 
to  the  authority  contained  in  33  U.S.C. 
1231. 

Regulatory  Evaluation 

This  rule  is  not  a  '"significant 
regulatory  action"  und^r  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Plarming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 

(DHS). 

Although  this  regulation  restricts 
access  to  the  zones,  the  effect  of  this 
regulation  will  not  be  significant 
because:  (i)  The  zones  will  encompass 
only  a  small  portion  of  the  waterway: 
(ii)  vessels  will  be  able  to  pass  safely 
around  the  zones;  and  (iii)  vessels  may 
be  allowed  to  enter  these  zones  on  a 
case-by-case  basis  with  permission  of 
the  Captain  of  the  Port,  or  his 
designated  representative. 

The  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  the  bridges,  vessels 
operating  in  the  vicinity,  their  crews 
and  passengers,  adjoining  areas  and  the 
public.  The  entities  most  likely  to  be 
affected  are  commercial  vessels 
transiting  the  main  ship  channel  en 
.route  the  San  Francisco  Bay  and  Delta 
ports  and  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substemtial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are.  not     :-.^_^ 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  security  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
several  reasons:  small  vessel  traffic  can 
pass  safely  around  the  security  zones 
and  vessels  engaged  in  recreational 
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activities,  sightseeing  and  conunercial 
fishing  have  ample  space  outside  of  the 
security  zones  to  engage  in  these 
activities.  Small  entities  and  the 
maritime  public  will  be  advised  of  these 
security  zones  via  public  notice  to 
mariners. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
V  process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1— 
888-R'EG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 


effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  ahd 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of  <. 
energy.  It  has  not  been  designated  byiftie 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  security  zone.  A 


"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reports  andjecord  keeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.T11-078  to  read  as 
follows: 

§165.T11-078    Security  Zones;  Golden 
Gate  Bridge  and  the  San  Francisco-Oakland 
Bay  Bridge,  San  Francisco  Bay,  California. 

(a)  Location.  All  waters  extending 
from  the  surface  to  the  sea  floor.  25 
yards  around  all  piers,  abutments, 
fenders  and  pilings  of  the  Golden  Gate 
Bridge  and  the  San  Francisco-Oakland 
Bay  Bridge,  San  Francisco  Bay, 
California. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entry  into  these  security 
zones  is  prohibited,  unless  doing  so  is 
necessary  for  safe  navigation,  to  conduct 
official  business  such  as  scheduled 
maintenance  or  retrofit  operations,  or 
unless  specifically  authorized  by  the 
Captain  of  the  Port  San  Francisco  Bay, 
or  his  designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
510-437-3073  or  on  VHF-FM  channel 
16  (156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

(e)  Enforcement.  All  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on-scene 
patrol  personnel.  Patrol  personnel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard 
onboard  Coast  Guard,  Coast  Guard 
Auxiliary,  local,  state,  and  federal  law 
enforcement  vessels.  Upon  being  hailed 
by  U.S.  Coast  Guard  patrol  personnel  by 
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siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

(f)  Effective  Dates.  This  section 
becomes  effective  at  1 1  a.m.  PST  on 
February  13,  2003,  and  will  terminate  at 
11:59  p.m.  PDT  on  September  30,  2003. 

Dated:  February  13,  2003. 
Steven  J.  Boyle, 

Commander,  Coast  Guard,  Acting  Captain  of 
the  Port,  San  Francisco  Bay,  California. 
[FR  Doc.  03-6630  Filed  3-18-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach  02-005] 

RIN  1625-AAOO  [Formerly  RIN  2115-AA97] 

Security  Zone;  Liquefied  Hazardous 
Gas  Tank  Vessels  San  Pedro  Bay,  CA 

agency:  Coast  Guard,  DHS. 
action:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  revising 
ciurent  safety  zone  regulations  by 
establishing  security  zones  around  and 
under  all  liquefied  hazardous  gas  (LHG) 
tank  vessels  located  on  San  Pedro  Bay, 
California,  in  and  near  the  ports  of  Los 
Angeles  and  Long  Beach.  These  security 
zones  are  needed  for  national  security 
reasons  to  protect  the  public  and  ports 
ft'om  potential  subversive  acts.  Entry 
into  these  zones  will  be  prohibited 
unless  specifically  authorized  by  the 
Captain  of  the  Port  Los  Angeles-Long 
Beach. 

DATES:  This  rule  is  effective  March  21, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (COTP  Los  Angeles-Long  Beach 
02-0051  and  are  available  for  inspection 
or  copying  at  U.S.  Coast  Guard  Marine 
Safety  Office/Group  Los  Angeles-Long 
Beach,  1001  South  Seaside  Avenue, 
Building  20,  San  Pedro,  California, 
90731  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Rob  Griffiths, 
Assistant  Chief  of  Waterways 
Management  Division,  at  (310)  732- 
2020.  ^ 

SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

On  December  27,  2002,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  "Security  Zones; 
Liquefied  Hazardous  Gas  Tank  Vessels 
San  Pedro  Bay,  CA"  in  the  Federal 
Register  (67  FR  79014).  We  received  no 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Current  regulations  issued  under  33 
CFR  165.1151  provide  for  safety  zones 
-around  LHG  tank  vessels  that  are 
anchored,  moored,  or  underway  near 
the  Los  Angeles-Long  Beach  port  areas. 
However,  these  safety  zones  are 
inadequate  to  address  increased  security 
requirements  for  LHG  tank  vessels.  On 
January  28,  2002,  we  published  a 
temporary  final  rule  (TFR)  entitled 
"Security  Zones;  San  Pedro  Bay, 
California"  in  the  Federal  Register  (67 
FR  3814)  that  expired  on  June  15,  2002. 
On  Jime  19,  2002,  we  published  a 
similar  TFR  entitled  "Security  Zones; 
Liquefied  Hazardous  Gas  Tank  Vessels. 
San  Pedro  Bay,  CA"  in  the  Federal 
Register  (67  FR  41625)  that  expired  on 
December  21,  2002. 

On  December  31,  2002,  we  published 
a  similar  TFR  entitled  "Security  Zones;  • 
Liquefied  Hazardous  Gas  Tank  Vessels, 
San  Pedro  Bay,  CA"  in  the  Federal 
Register  (67  FR  79856)  that  is  set  to 
expire  on  March  21,  2003.  The  Captain 
of  the  Port  has  determined  the  need  for 
continued  security  regulations  exists. 
Accordingly,  this  rulemaking  makes 
permanent  the  temporary  security  zones 
published  in  the  Federal  Register  on 
December  31,  2002. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  Maritime  Administration 
recently  issued  a  MARAD  Advisory  (03- 
01  (071900Z  FEB  03))  informing 
operators  of  maritime  interests  of 
increased  threat  possibilities  to  vessels 
and  facilities^  and  a  higher  risk  of 
terrorist  attack  to  the  transportation 
community  in  the  United  States.  The 
current  TFR  is  set  to  expire  March  21, 
2003  and  any  delay  in  the  effective  date 
of  this  final  rule  is  impractical  and 
contrary  to  the  public  interest. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 


and  growing  tensions  in  Iraq  have  made 
it  prudent  for  U.S.  ports  to  be  on  a 
higher  state  of  alert  because  the  al 
Qaeda  organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226,  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Act  of  June  15,  1917,  as 
amended  by  the  Magnuson  Act  of 
August  9,  1950  (50  U.S.C.  191  et  seq.) 
and  implementing  regulations 
promulgated  by  the  President  in 
subparts  6.01  and  6.04  of  Part  6  of  Title 
33  of  the  Code  of  Federal  Regulations. 
Section  104  of  the  Maritime 
Transportation  Security  Act  (MTSA)  of 
2002  (Pub.  L.  107-295,  116  Stat.  2064) 
extended  the  geographical  reach  of  the 
Magnuson  Act  to  twelve  nautical  miles 
seaward  of  the  baseline  of  the  United 
.States  and  added  civil  penalty  liability 
for  violation.  However,  this  rulemaking 
does  not  exercise  the  full  extent  of  the 
geographical  limit  allowed  by  the  PWSA 
and  the  recently  amended  Magnuson 
Act.  The  Coast  Guard  retains  discretion 
to  extend  the  geographical  reach  of  this 
rule  via  notice  and  comment  procedures 
to  the  twelve  nautical  mile  limit  should 
circumstances  warrant  such  action. 
In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  a  LHG  tank  vessel  would 
have  on  the  public  interest,  the  Coast 
Guard  is  revising  current  LHG  safety 
zone  regulations  by  establishing  security 
zones  around  and  under  LHG  tank 
vessels  entering,  departing,  or  moored 
within  the  ports  of  Los  Angeles  and 
Long  Beach.  These  security  zones  help 
the  Coast  Guard  to  prevent  vessels  or 
persons  from  engaging  in  terrorist 
actions  against  LHG  tank  vessels.  The 
Coast  Guard  has  determined  the 
establishment  of  security  zones  is 
prudent  for  LHG  tank  vessels  because 
they  carry  LHG  cargoes  in  bulk. 

Discussion  of  Comments  and  Changes 

We  received  no  letters  commenting  on 
the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 
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Therefore,  we  have  made  no  changes 
and  will  implement  the  provision  of  the 
proposed  rule  as  written. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
state,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Taking  of  Private  Property 

This  nde  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

We  received  no  letters  conunenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Energy  Effiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy..  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regidatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  security  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

We  received  no  letters  commenting  on 
this  section  and  have  made  no  changes 
to  the  proposed  rule. 

List  of  Subjects  in  33  CFR  Part  165. 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways.. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 
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PART  165-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

2.  Revise  §  165.1151  to  read  as 
follows: 

§  165.1151     Security  Zones;  Liquefied 
Hazardous  Gas  Tanl(  Vesseis,  San  Pedro 
Bay,  Caiifornia. 

(a)  Definition.  "Liquefied  Hazardous 
Gas"  as  used  in  this  section  means  a 
liquid  containing  one  or  more  of  the 
products  listed  in  Table  127.005  of  this 
.part  that  is  carried  in  bulk  on  board  a 
tank  vessel  as  liquefied  petroleum  gas, 
liquefied  natural  gas,  or  similar 
liquefied  gas  products. 

(b)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  a  500 
yard  radius  around  any  liquefied 
hazardous  gas  (LHG)  tank  vessel  that  is 
anchored  at  a  designated  anchorage 
either  inside  the  Federal  breakwaters 
bounding  San  Pedro  Bay  or  outside  at 
designated  anchorages  within  three 
nautical  miles  of  the  breakwater; 

(2)  The  shore  area  and  all  waters, 
extending  from  the  surface  to  the  sea 
floor,  widiin  a  500  yard  radius  around 
any  LHG  tank  vessel  that  is  moored,  or 
in  the  process  of  mooring,  at  any  berth 
within  the  Los  Angeles  or  Long  Beach 
port  areas  inside  the  Federal 
breakwaters  bounding  San  Pedro  Bay; 

(3)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  1000 
yards  ahead  and  500  yards  on  each  side 
and  astern  of  euiy  LHG  tank  vessel  that 
is  underway  either  on  the  waters  inside 
the  Federal  breakwaters  bounding  San 
Pedro  Bay  or  on  the  waters  within  three 
nautical  miles  seaward  of  the  Federal 
breakwaters. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  or  remaining  in 
these  zones  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Los  Angeles-Long  Beach,  or 
his  or  her  designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
(800)  221-USCG  (8724)  or  on  VHF-FM 
channel  16  (156.8  MHz)  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative. 

(3)  When  any  LHG  tank  vessels 
approach  within  500  yards  of  a  vessel 


that  is  moored  or  anchored,  the 
stationary  vessel  must  stay  moored  or 
anchored  while  it  remains  within  the 
LHG  tank  vessel's  security  zone  unless 
it  is  either  ordered  by  or  given 
permission  from  the  Captain  of  the  Port 
Los  Angeles-Long  Beach  to  do 
otherwise. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(e)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  these  security  zones  by 
the  Los  Angeles  Port  Police  and  the 
Long  Beach  Police  Department. 

Dated:  Februan'  18.  2003. 
John  M.  Holmes, 

Captain,  Coast  Guard.  Captain  of  the  Port, 

Los  Angeles-Long  Beach. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 


Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach  03-001] 

RIN  1625-AAOO 

Safety  Zone;  Red  Baron  Squadron 
Aerobatic  Flight  Demonstration,  Long 
Beach,  CA 

AGENCY^:  Coast  Guard,  DHS. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  of  Long  Beach, 
California  for  the  Red  Baron  Squadron 
aerobatic  flight  demonstration  on  April 
12  and  13,  2003.  This  temporary  safety 
zone  is  necessary  to  provide  for  public 
safety  in  order  to  protect  life  and 
prevent  property  damage  beneath  the 
aerobatic  flight  demonstration.  Persons 
and  vessels  are  prohibited  from  entering 
into  or  transiting  through  this  safety 
zone  imless  authorized  by  the  Captain 
of  the  Port,  Los  Angeles-Long  Beach. 
DATES:  This  rule  is  effective  from  10 
a.m.  to  12  p.m.  (p.d.t.)  on  April  12  and 
13,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP  Los 
Angeles-Long  Beach  03-001)  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office/ 
Group  Los  Angeles-Long  Beach,  1001 
South  Seaside  Avenue,  Building  20,  San 
Pedro,  CaHfornia,  90731  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  RobGriffiths, 
Assistant  Chief  of  Waterways 
Management  Division,  at  (310)  732- 
2020. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  US-C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Final  dates 
and  other  logistical  details  for  the  event 
were  not  provided  to  the  Coast  Guard  in 
time  to  draft  and  publish  an  NPRM  prior 
to  the  event,  as  the  event  would  occur 
before  the  rulemaking  process  was 
complete.  Any  delay  in  implementing 
this  rule  would  be  contrary'  to  the  public 
interest  since  immediate  action  is 
necessary  to  provide  a  safety  zone  to 
ensure  the  safety  of  the  spectators  and 
other  vessels  in  the  area. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  due  to  additional 
administrative  review  within  the  Coast 
Guard's  Department  of  Homeland 
Security  following  the  Coast  Guard's 
recent  shift  to  DHS.  Withholding  the 
implementation  of  the  safety  zone  is 
impractical  and  contrary  to  the  public 
interest  as  the  dates  of  the  flight 
demonstration  will  have  past. 

Background  and  Purpose 

At  the  request  of  the  Federal  Aviation 
Administration  (FAA)  Flight  Standards 
District  Office  in  Long  Beach,  California, 
the  Coast  Guard  is  establishing  a 
temporary  safety  zone  in  the  navigable 
waters  of  Long  Beach.  California  for  the 
Red  Baron  Squadron  aerobatic  flight 
demonstration  on  April  12  and  13,  2003. 
One  these  dates.  Red  Baron  Squadron  is 
scheduled  to  perform  a  15-minute 
aerobatic  flight  demonstration.  This 
flight  demonstration  team  consists  of  a 
three  ship  formation,  performing 
aerobatic  flight  maneuvers  in  close 
proximity  to  each  other,  over  Long 
Beach  harbor  between  the  hours  of  10 
a.m.  and  12  p.m.  (P.d.t.)  both  days  in 
conjunction  with  the  Grand  Prix  of  Long 
Beach. 

At  the  request  of  the  FAA,  the  Coast 
Guard  will  close  the  waterway  to  all 
vessels  and  persons  30  minutes  prior  to 
the  start  of  the  aerobatic  flight 
demonstration  and  will  reopen  the 
waterway  approximately  30  minutes 
after  the  conclusion  of  the  aerobatic 
flight  demonstration  if  the  Patrol 
Commander  determines  that  it  is  safe  to 
do  so.  A  broadcast  notice  to  mariners 
will  be  issued  for  this  event. 
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Discussion  of  Rule 

The  following  described  area 
constitutes  a  temporary  safety  zone:  All 
waters  of  Long  Beach  harbor,  from 
surface  to  bottom,  encompassed  by  lines 
connecting  points  beginning  at  latitude 
33°45'45''  N,  longitude  118°10'28''  W; 
then  to  33°45'17''  N,  118°09'53''  W;  then 
to  33°44'41''  N.  118°10'37''  W;  then  to 
33°45'09''  N,  118°11'09''  W.  and  then 
returning  to  the  point  of  origin.  (Datum: 
NAD  1983).  This  area  is  approximately 
1 ,400  yards  wide  and  1 ,800  yards  long 
and  is  geographically  centered  between 
the  Queen  Mary,  Island  Grissom,  Island 
White,  and  Island  Freeman  near  Long 
Beach,  California. 

Persons  and  vessels  are  prohibited 
from  entering  into  or  transiting  through 
this  temporary  safety  zone  during  the 
acrobatic  flight  demonstration.  By 
prohibiting  persons  and  vessels  from 
entering  the  waters  beneath  the 
acrobatic  flight  demonstration,  the  risk 
of  loss  of  life  and  damage  to  property 
will  be  significantly  reduced.  Without 
this  safety  zone,  the  aerobatic  flight 
demonstration  would  be  cancelled. 

U.S.  Coast  Guard  personnel  will 
enforce  this  safety  zone.  The  Coast 
Guard  may  b^  assisted  by  other  Federal. 
State,  or  local  agencies,  which  during 
this  event  may  include  the  Coast  Guard 
Auxiliary.  Long  Beach  Lifeguards,  and 
Long  Beach  Police  Department. 

Section  165.23  of  title  33,  Code  of 
Federal  Regulations,  prohibits  any 
unauthorized  person  or  vessel  from 
entering  or  remaining  in  this  Safety 
Zone. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232.  Pursuant  to 
33  U.S.C.  1232,  any  violation  of  the 
safety  zone  described  herein,  is 
punishable  by  civil  penalties  (not  to 
exceed  $27,500  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  up  to  6  years  and  a 
maximum  fine  of  $250,000),  and  in  rem 
liability  against  the  offending  vessel. 
Any  person  who  violates  this  section, 
using  a  dangerous  weapon,  or  who 
engages  in  conduct  that  causes  bodily 
injury  or  fear  of  imminent  bodily  injury 
to  any  officer  authorized  to  enforce  this 
regulation,  also  faces  imprisonment  up 
to  12  years. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 


Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  Due  to  the  limited  scope  of  the 
safety  zone,  the  fact  that  vessel  traffic 
can  pass  safely  around  the  zone,  and  the 
short  duration  of  the  zone,  the  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  full 
regulatory  evaluation  under  paragraph 
10  (e)  of  the  regulatory  policies  and 
procedures  of  DHS  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  will  possibly  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  and 
operators  of  private  and  commercial 
vessels  intending  to  transit  or  anchor  in 
the  affected  area.  The  impact  to  these 
entities  would  not,  however,  be 
significant  since  this  zone  will 
encompass  only  a  small  portion  of  the 
waterway  for  a  limited  period  of  time 
and  vessels  can  safely  navigate  around 
the  safMy  zone. 

For  these  reasons  and  the  reasons 
stated  in  the  Regulatory  Evaluation 
section  above,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  your  small  business  or 
organization  is  affected  by  this  rule  and 
you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 


Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
efl^ect  on  St^te  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Ovil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
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13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  OH  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  {34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165.-REGULATED  NAVIGATION 
AREAS  AND  UMITEO  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  a  new  §  165.T11-070  to  read 
as  follows: 

§  165.T1 1-070    Safety  Zone;  Red  Baron 
Squadron  aerolMtic  fliglit  demonstration, 
Long  Beach,  CA. 

(a)  Location.  The  following  described 
area  constitutes  a  temporary  safety  zone: 
All  waters  of  Long  Beach  harbor,  from 


surface  to  bottom,  encompassed  by  lines 
connecting  points  beginning  at  latitude 
33°45'45"N,  longitude  118°10'28'W; 
then  to  33°45'17'K  118°09'53"W;  then 
to  33°44'41''  N,  118°10'37'^;  then  to 
33°45'09'TS1,  118°11'09'^,  and  then 
returning  to  the  point  of  origin  (Datum: 
NAD  1983). 

(b)  Effective  period.  This  section  is 
effective  from  10  a.m.  to  12  p.m.  (PDT) 
on  April  12  and  13,  2003. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through  or 
anchoring  within  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  Los 
Angeles-Long  Beach,  or  his  or  her 
designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  safety  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
(800)  221-8724  or  the  Patrol 
Commander  on  VHF-FM  channel  16 
(156.8  MHz).  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

Dated:  March  10,  2003. 
John  M.  Holmes, 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Los  Angeles-Long  Beach,  California. 
[PR  Doc.  03-6639  Filed  3-18-03;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 

RIN  290&-AK71 

Board  of  Veterans'  Appeals:  Rules  of 
Practice— Appeal  Withdrawal 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

summary:  This  document  amends  a 
Board  of  Veterans'  Appeals  Rule  of 
Practice  to  remove  an  imnecessary 
restriction  on  who  may  withdraw  an 
appeal  to  the  Board  of  Veterans' 
Appeals  and  to  clarify  appeal 
withdrawal  procedures. 
DATES:  Effective  Date:  April  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:     . 
Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman,  Board  of  Veterans'  Appeals 
(012),  Department  of  Veterans  A^airs, 
810  Vermont  Avenue,  NW., 
Washington.  DC  20420  (202-565-5978). 
SUPftfMENTARY  INFORMATION:  hutial 
decisions  on  claims  for  Federal 
veterans'  benefits  are  made  at 
Department  of  Veterans  Affairs  (VA) 
field  offices  throughout  the  nation. 


Claimants  may  appeal  those  decisions  to 
the  Board  of  Veterans'  Appeals  (Board). 

On  February  1,  2002,  VA  published  in 
the  Federal  Register  a  proposed  rule  to 
amend  the  Board  of  Veterans'  Appeals 
Rule  of  Practice  204(c)  (38  CFR 
20.204(c))  by  removing  the  current 
restriction  on  a  representative's 
authority  to  withdraw  an  appeal 
without  having  written  consent  from  the 
appellant.  67  FR  4939.  VA  also 
proposed  to  amend  Rule  of  Practice  204 
to  fill  in  currently  missing  details  about 
appeal  withdrawal  procedures  and  to 
remove  as  superfluous  the  current 
provision  in  that  rule  stating  that  the 
agency  of  original  jurisdiction  may  not 
withdraw  a  Notice  of  Disagreement  or  a 
Substantive  Appeal  because  that 
restriction  would  be  covered  under 
revised  38  CFR  20.204(a).  The 
amendment  is  intended  to  remove  an 
unnecessary  restriction  on  who  may 
withdraw  an  appeal  to  the  Board  of 
Veterans'  Appeals  and  to  clarify  appeal 
withdrawal  procedures. 

We  received  comments  from  two 
County  veterans  service  officers.  Both 
comillenters  opposed  the  proposed  rule 
with  respect  to  removing  the  restriction 
on  a  representative's  authority  to 
withdraw  an  appeal.  The  commenters 
maintained  that  the  duty  of  a 
representative  with  the  power  of 
attorney  is  to  assist,  inform,  and  advise 
the  appellant  on  the  best  course  of 
action  to  take  in  his  or  her  claim,  but 
that  the  ultimate  decision  to  pursue  the 
claim  should  be  left  only  to  the 
appellant.  Both  commenters  argued  that 
the  proposed  rule  would  circumvent 
this  process  and  potentially  deprive  the 
appellant  of  the  opportunity  to  make  a 
critical  decision  in  his  or  her  appeal.  - 

We  agree  that  the  appellant  is  the  one 
making  the  decisions.  This  amendment 
will  not  change  that  basic  tenet  of 
representation.  All  the  rule  will  do  is  to 
make  it  possible  for  a  representative  to 
execute  the  appellant's  desire  to 
withdraw  an  appeal.  The  amendment 
will  not  result  in  any  fundamental 
.  change  in  the  nature  of  representation. 
Moreover,  as  we  observed  in  the 
proposed-rule  notice,  an  appellant 
could  contractually  limit  the  authority 
of  his  or  her  representative  if  such  a 
limitation  was  deemed  warranted  by  the 
parties.  Accordingly,  we  make  no 
change  based  on  these  comments.  Based 
on  the  rationale  set  forth  above  and  in 
the  proposed  rule,  we  adopt  the 
amendments  as  proposed,  with  a 
nonsubstantive  change  to  reflect  the 
current  title  of  the  official  with  whom 
the  withdrawal  may  be  filed. 
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Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires,  at  2  U.S.C.  1532.  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
developing  any  rule  that  may  result  in 
an  expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  given  year.  This  final  rule  would 
have  no  measurable  monetary  effect  on 
State,  local,  or  tribal  governments. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Any  economic 
impact  on  service  organizations  or  law 
firms  would  be  minimal.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this  final 
rule  is  exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Paperwork  Reduction  Act 

The  Secretsuy  hereby  certifies  thgj 
this  final  rule  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

List  of  Subiects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure;  Claims;  Lawyers;  Legal 
services;  Veterans;  Authority 
delegations  (government  agencies). 

Approved:  March  12,  2003. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  20  is  amended  as 
follows: 

PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1 .  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a)  and  as  noted  in 
speciHc  sections. 

2.  Section  20.204  is  revised  to  read  as 
follows: 

§20.204    Rule  204.  WKttdrawal  Of  AppMi. 

(a)  When  and  by  whom  filed.  Only  an 
appellant,  or  an  appellant's  authorized 
representative,  may  withdraw  an 
appeal.  An  appeal  may  be  withdrawn  as 
to  any  or  all  issues  involved  in  the 
appeal. 

'    fb)  Filing.  (1)  Form  and  content. 
Except  for  appeals  withdrawn  on  the 
record  at  a  hearing,  appeal  withdrawals 
must  be  in  writing.  They  must  include 


the  name  of  the  veteran,  the  name  of  the 
claimant  or  appellant  if  other  than  the 
veteran  (e.g.,  a  veteran's  survivor,  a 
guardian,  or  a  fiduciary  appointed  to 
receive  VA  benefits  on  an  individual's 
behalf),  the  applicable  Department  of 
Veterans  Affairs  file  number,  and  a 
statement  that  the  appeal  is  withdrawn. 
If  the  appeal  involves  multiple  issues, 
the  withdrawal  must  specify  that  the 
appeal  is  withdrawn  in  its  entirety,  or 
list  the  issue(s)  withdrawn  from  the 
appeal. 

(2)  Where  to  file.  Appeal  withdrawals 
should  be  filed  with  the  agency  of 
original  jurisdiction  until  the  appellant    ' 
or  representative  filing  the  withdrawal 
receives  notice  that  the  appeal  has  been 
transferred  to  the  Board.  Thereafter,  file 
the  withdrawal  at  the  following  address: 
Director,  Management  and 
Administration  (014),  Board  of  Veterans' 
Appeals,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

(3)  When  effective.  Until  the  appeal  is 
transferred  to  the  Board,  an  appeal 
withdrawal  is  effective  when  received 
by  the  agency  of  original  jurisdiction. 
Thereafter,  it  is  not  effective  until 
received  by  the  Board.  A  withdrawal 
received  by  the  Board  after  the  Board 
issues  a  final  decision  under  Rule 
1100(a)  (§  20.1100(a)  of  this  part)  will 
not  be  effective. 

(c)  Effect  of  filing.  Withdrawal  of  an 
appeal  will  be  deemed  a  withdrawal  of 
the  Notice  of  Disagreement  and,  if  filed, 
the  Substantive  Appeal,  as  to  all  issues 
to  which  the  withdrawal  applies. 
Withdrawal  does  not  preclude  filing  a 
new  Notice  of  Disagreement  and,  after  a 
Statement  of  the  Case  is  issued,  a  new 
Substantive  Appeal,  as  to  any  issue 
withdrawn,  provided  such  filings  would 
be  timely  under  these  rules  if  the  appeal 
withdrawn  had  never  been  filed. 

(Authority;  38  U.S.C.  7105(b)  and  (d)) 
(FR  Doc.  03-6611  Filed  3-18-03;  8:45  am) 

BILUNQ  CODE  8320-01-P 


FEDERAL  COMMUNICATIONS 
COMMIISSION 

47  CFR  Part  76 

[MM  Docket  No.  98-35;  FCC  03-21] 

Cabta/Broadcast  Ownership  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  This  dociunent  eliminates  the 
cable/broadcast  cross  ownership  rule  in 
response  to  a  court  decision  vacating  the 
rule  and  directing  the  Commission  to 


repeal  the  rule.  The  action  is  taken  in 
compliance  with  the  court's  directive. 

DATES:  This  document  became  effective 
on  January  31,2003. 

FOn  FURTHER  INFORMATION  CONTACT:  Erin 
Dozier,  Attorney,  Media  Bureau,  202- 
418-7040. 

SUPPLEMENTARY  INFORMATION:  1.  As  part 
of  the  1998  Biennial  Regulatory  Review 
mandated  by  section  202(h)  of  the 
Telecommunications  Act  of  1996  (47 
U.S.C.  161),  the  Commission 
reexamined  the  cable/broadcast  cross- 
ownership  rule  and  determined  that  the 
rule  should  be  retained.  (In  the  Matter 
of  1998  Biennial  Hegulatory  Review — 
Review  of  the  Commission 's  Broadcast 
Ownership  Rules  and  Other  Rules 
Adopted  Pursuant  to  Section  202  of  the 
Telecommunications  Act  of  1996.  MM 
Docket  No.  98-35,  Biennial  Review 
Report,  65  FR  4333,  July  13,  2000.  hi 
Fox  Television  Stations.  Inc.  v.  FCC.  280 
F.3d  1027  (DC  Cir.  Feb.  19,  2002).  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  found  that 
the  Commission's  decision  to  retain  the 
cable/broadcast  cross-ownership  rule 
was  arbitrary  and  capricious  and 
contrary  to  section  202(h).  {Fox.  280 
F.3d  at  1033, 1049)  The  court  vacated 
the  cable/broadcast  cross-ownership 
rule,  cmd  directed  the  Commission  to 
repeal  the  rule. 

2.  Accordingly,  the  Commission 
hereby  repeals  section  76.501(a)  of  oiu 
rules.  The  Commission  also  repeals  as 
no  longer  applicable  section  76.501(c)  of 
our  rules,  which  established  the 
effective  date  of  the  rule. 

Ordering  Qauses 

3.  Accordingly,  paragraphs  (a)  and  (c) 
pf  section  76.501  of  the  Commission's 
rules,  47  CFR  76.501(a),  and  76.501(c) 
are  repealed,  effective  upon  the 
adoption  of  this  Order. 

4.  The  Commission's  rules  are  further 
amended  as  set  forth  in  the  rule 
amendments  section  of  this  decision. 

5.  This  action  is  taken  pursuant  to 
sections  4(i),  4(j),  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  and 
303,  and  section  202(h)  of  the 
Telecommunications  Act  of  1996,  47 
U.S.C.  161.  The  Commission  finds  that 
notice  and  comment  are  unnecessary 
under  5  U.S.C.  553(b)  because  this  is  a 
ministerial  order  issued  at  the  direction 
of  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 


Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary.  • 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  76  as 
follows: 


PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  152,  153,  1.54, 
301.  302,  303,  303a,  307,  308,  309,  312,  317, 
325,  338,  339,  503,  521,  522,  531,  532,  533, 
534,  535.  536,  537,  543,  544,  544a,  545,  548, 


549,  552,  554,  556,  558,  560,  561,  571,  572, 
and  573. 

§76.501    [Amended] 

2.  Section  76.501  is  amended  by 
removing  and  reserving  paragraphs  (a) 
and  (c). 

(FR  Doc.  03-6484  Filed  3-18-03:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
p)ersons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Parts  915 

[No.  2003-06] 
RIN  3069-AB25 

Faderal  Home  Loan  Bank  Appointed 
Directors 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  rule. 

SUINMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  rules  to  provide  that  at  least 
one  of  the  appointed  directors  serving 
on  the  board  of  directors  of  each  Federal 
Home  Loan  Bank  (Bank)  has  a 
background  or  experience  that 
reasonably  demonstrates  that  the 
director  would  have  a  strong 
understanding  of  the  risks  arising  from 
the  activities  of  a  particular  Bank.  The 
proposed  rule  is  intended  to  enhance 
the  corporate  governance  practices  of 
the  Banks. 

DATES:  The  Finance  Board  will  consider 
written  comments  on  the  proposed 
rulemaking  that  are  received  on  or 
before  lune  17,2003. 

ADDRESSES:  Send  comments  by 
electronic  mail  to  comments@fhfb.gov, 
by  facsimile  to  202/408-2580.  or  by 
regular  mail  to  the  Federal  Housing 
Finance  Board.  1777  F  Street.  NW., 
Washington,  DC  20006.  ATTN:  Public 
Comments.  Comments  will  be  available 
for  public  ins|)ection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
R.  Crowley.  Deputy  General  Counsel. 
202/408-2990.  crowleyn@fhfb.gov:  or 
Thomas  E.  [oseph.  Senior  Attorney- 
Advisor.  202/408-2512. 
iosepht@fhfh.gov,  Office  of  General 
Counsel;  or  Patricia  L.  Sweeney. 
Program  Analyst.  Community 
Investment  and  Affordable  Housing 
Division,  Office  of  Supervision.  202/ 
408-2872,  sweeneyp@fhfb.gov.  Federal 
Housing  Finance  Board.  1777  F  Street. 
NW..  Washington.  DC  20006. 
SUPPLEMENTARY  INFORMATION: 


I.  Background  on  Proposed  Rule 
Amendment 

The  Finance  Board  long  has  believed 
that  an  active  and  informed  board  of 
directors  is  one  of  the  cornerstones  of 
safe  and  sound  Bank  operations.  See, 
e.g.,  65  FR  25267  (May  1.  2002) 
(adopting  revisions  to  part  917  of  the 
Finance  Board  regulations).  To  this  end. 
the  Finance  Bdard  previously  has 
adopted  rules  that  are  intended  in  part 
to  describe  the  responsibilities  of  a 
Bank's  board  of  directors  and  create 
standards  against  which  a  board's 
fulfillment  of  these  duties  may  be 
judged.  Id.  Over  the  last  few  years,  the 
Finance  Board  also  has  adopted  rules 
that  provide  the  Banks  with  authority  to 
engage  in  a  wider  range  of  asset 
activities  than  had  been  the  case  in  the . 
past.  and.  as  required  by  the  Gramm- 
Leach-Bliley  Act  (GLB  Act).  Public  Law 
106-102,  133  Stat.  1338  (Nov.  12.  1999). 
to  have  more  discretion  in  designing 
their  capital  structures.  See  65  FR  43969 
(July  17.  2000)  (revising  the  Bank's 
investment  authority)  and  66  FR  8262 
(Jan.  20.  2001)  (adopting  final  capital 
rule).  While  these  changes  provide  the 
Banks  with  greater  flexibility  to  address 
members'  needs  and  to  fulfill  their 
housing  finance  mission,  they  also  mean 
that  the  Banks  may  need  to  manage  new 
risks  as  their  activities  evolve.  To  help 
assure  that  a  Bank's  board  of  directors 
continues  to  possess  the  required 
aggregate  skills  needed  to  provide  strong 
oversight  in  light  of  changing  Bank 
activities,  the  Finance  Board  is 
proposing  to  appoint  at  least  one 
director  at  each  Bank  who  will  have  the 
background  to  address  the  risks  that 
arise  from  a  Bank's  activities. 

n.  Explanation  of  the  Proposed  Rule 
Amendment 

Section  7(a)  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act).  12  U.S.C.  1427(a). 
provides  the  Finance  Board  with  broad 
discretion  to  appoint  a  requisite  number 
of  directors  to  the  board  of  directors  of 
each  Bank,  although  such  directors  must 
meet  certain  minimum  statutory 
requirements.  For  example,  appointed 
directors  must  be  citizens  of  the  United 
States,  must  be  a  resident  of  the  district 
of  the  Bank  on  whose  board  the  director 
serves,  and  at  least  two  of  the  appointed 
directors  on  each  Bank's  board  must  be 
representatives  chosen  from 
organizations  with  more  than  a  two-year 
history  representing  consumer  or 


conununity  interests  on  banking 
services,  credit  needs,  housing,  or 
financial  consumer  protections.  See  id. 
Appointed  directors  also  must  be 
independent  of  the  Bank  aind  its 
members,  and  thus  are  prohibited  from 
having  certain  financial  interests  in 
either  entity.  Id.  Consistent  with  this 
statutory  authority,  the  Finance  Board 
rules  provide  that  the  Finance  Board 
shall  in  its  sole  discretion  select  the 
appointed  directors  for  each  Bank  in 
accordance  with  the  Bank  Act.  12  CFR 
915.10(a). 

Given  the  broad  discretion  afforded 
the  Finance  Board  by  section  7(a)  of  the 
Bank  Act.  the  Finance  Board  also  has 
authority  to  establish  eligibility 
standards  in  addition  to  the  minimum 
requirements  set  forth  in  the  Bank  Act 
that  must  be  met  by  potential  appointed 
directors  before  it  will  appoint  such 
persons.  See  12  U.S.C.  1422b(a)(l) 
(authority  to  promulgate  regulations  emd 
orders  necessary  to  carry  out  purposes 
of  the  Act).  Based  on  this  authority,  the 
Finance  Board  is  proposing  to  amend 
§  915.10(a)  to  provide  for  the 
appointment  to  the  board  of  directors  of 
each  Bank  at  least  one  director  who  can 
demonstrate  an  imderstanding  of  the 
risks  faced  by  a  particular  Bank  because 
of  its  investment  and  financing 
activities.  Having  at  least  one  appointed 
director  who  has  this  expertise  should 
help  improve  a  board  of  directors' 
oversight  and  management  of  its  Bank. 

The  proposed  rule  does  not  require 
the  Finance  Board  to  appoint  a  person 
with  the  required  expertise  to  a  specific 
Bank's  board  of  directors  each  year,  but 
provides  that  there  will  be  at  all  times, 
an  appointed  director  serving  on  the 
board  of  a  Bank  with  the  required 
understanding.  Thus,  if  there  is  an 
existing  appointed  director  on  a  Bank's 
board  who.  in  the  Finance  Board's 
opinion,  reasonably  demonstrates  the 
skills  required  under  the  proposed  rule, 
and  who  will  continue  to  serve  on  the 
board  for  the  coming  year,  another 
person  with  these  skills  would  not  need 
to  be  identified  and  appointed  to  that 
Bank's  board. 

To  fulfill  the  criteria  of  the  proposed 
rule,  a  person  would  be  expected  to 
bring  knowledge  and  perspective  to  a 
Bank's  board  that  would  strengthen  the 
board's  ability  to  analyze  and  manage 
the  risks  faced  by  the  Banks,  including 
interest  rate  risk,  market  risk,  and  the 
risks  arising  from  options  associated 
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with  a  particular  Bank's  financing  and 
investment  activities.  In  particular,  the 
Finance  Board  would  expect  the 
candidate  who  meets  the  requirements 
of  the  proposed  rule  to  demonstrate  a 
strong  understanding  of  the  risks  faced 
by  the  Banks  in  supplying  financing  to 
members  in  fulfillment  of  the  Banks' 
housing  finance  mission.  The  Finance 
Board  also  expects  to  apply  any  rule 
flexibly,  taking  accoimt  of  the  expertise 
of  a  Bank's  existing  directors,  the 
activities  and  risk  profile  of  the 
particular  Bank,  the  pool  of  available 
candidates  and  other  similar  factors  in 
identifying  a  qualified  appointed 
director  so  that  the  level  of  skills  and 
experience  that  could  qualify  a  person 
for  an  appointed  directorship  under  the 
proposed  criteria  could  vary  somewhat 
from  Bank  to  Bank. 

Generally,  the  Finance  Board  believes 
that  a  potential  appointed  director  could 
be  considered  to  have  the  required  skills 
if,  based  on  work  experience, 
publications  or  other  relevant 
information,  the  Finance  Board 
reasonably  believed  that  an  individual 
would  have  a  strong  understanding  of 
the  market,  interest  rate  and  other  risks 
faced  by  a  particular  Bank.  The  Finance 
Board  also  believes  that  the  proposed 
rule  should  not  limit  narrowly  the 
professional  pool  from  which  a 
qualified  appointed  director  could  be 
chosen  but  tiiat  the  pool  of  potential 
candidates  should  encompass  a  wide 
variety  of  professions  including 
academia.  the  legal  profession  and 
government  service.  The  Finance  Board 
specifically  requests  comment  on  the 
criteria  discussed  above. 

The  Finance  Board  expects  this  new 
requirement  to  be  mandatory  and  to 
apply  to  public  interest  director 
appointments  for  each  of  the  12  Banks 
for  the  terms  beginning  on  January  1 , 
2004.  The  Finance  Board  requests 
comments  on  whether  oile  such  director 
at  each  Bank  is  sufficient,  or  whether 
the  requirement  should  be  expanded  to 
two  or  more  directors  with  the  requisite 
expertise  who  would  serve  terms  that 
are  not  co-terminus.  In  addition,  the 
Finance  Board  is  interested  in  receiving 
comments  on  whether  the  rule  should 
specify  other  specific  areas  of  expertise, 
in  addition  to  the  ones  specified  in  this 
proposal,  that  should  apply  to  the 
appointment  of  public  interest  directors. 

"The  Finance  Board  also  is  proposing 
to  delete  bom  §  915.10(b)  language  that 
was  needed  to  implement  the 
"staggering"  required  by  the  GLB  Act 
for  replacement  of  a  Bank's  directors. 
See  65  FR  41560  (July  6.  2000).  Because 
the  language,  by  its  terms,  only  applies 
to  Finance  Board  appointments  made  in 
2001  and  2002  and  is,  therefore,  no 


longer  applicable,  the  Finance  Board 
proposes  to  delete  the  second  sentence 
of  §  915.10(b).  The  Finance  Board  also 
proposes  to  delete  Appendix  A  to  part 
915.  which  includes  matrices  relating  to 
the  directorships  of  the  Banks  that  were 
created  in  conjimction  with  the  earlier 
elections  and  appointments.  As  part  of 
its  annual  designation  of  elective 
directorships  in  the  past  two  years,  the 
Finance  Board  has  included  updated 
versions  of  the  matrices  to  reflect  the 
revised  board  structure  for  each  Bank 
for  that  year,  and  expects  to  continue  to 
do  so  in  the  future.  Because  the  matrices 
in  Appendix  A  relate  to  prior  years,  and 
have  been  superseded  by  more  current 
versions,  it  no  longer  is  necessary  to 
include  them  in  the  regulations. 

in.  Regulatory  Flexibility  Act 

The  final  rule  would  apply  only  to  the 
■Finance  Boeu-d  and  the  Banks,  which  do 
not  come  within  the  meaning  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  See  5  U.S.C. 
601(6).  Therefore,  in  accordance  with 
section  605(b)  of  the  RFA,  5  U.S.C. 
605(b),  the  Finance  Board  hereby 
certifies  that  this  proposed  rule,  if 
promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

IV.  Paperwork  Reduction  Act 

The  Finance  Board  does  not  propose 
to  amend  current  forms  that  potential 
appointed  directors  must  complete. 
Thus,  the  proposed  rule  does  not 
contain  any  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  See  33  U.S.C.  3501  et  seq. 
Accordingly,  the  Finance  Board  has  not 
submitted  any  information  to  the  Office 
of  Management  and  Budget  for  review. 

Usts  of  Subjects  in  12  CFR  Part  915 

Banks,  Banking.  Conflict  of  interests. 
Electibns.  Ethical  conduct,  Federal 
home  loan  banks,  Financial  Disclosure, 
Reporting  and'  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  proposes 
to  amend  title  12  CFR  part  915  as 
follows: 

PART  91 5— BANK  DIRECTOR 
tUGIBIUTY,  APPOINTMENT  AND 
ELECTIONS 

1.  The  authority  citation  for  part  915 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a{a)(3).  1422b(a). 
1426.  1427.  1432. 

2.  Revise  §  915.10  by  adding  a  new 
sentence  to  the  end  of  paragraph  (a)  and 
by  deleting  the  second  sentence  of 
paragraph  (b)  to  read  as  follows: 


§915.10  -Selection  of  appointed  directors. 
(a)  *   *   *  In  making  its  selections,  the 
Finance  Board  will  provide  that  at  least 
one  appointed  director  serving  on  the 
board  of  directors  of  each  Bank  for  the 
coming  year,  either  appointed  in  past 
selections  or  appointed  in  ciurent 
selections,  has  a  background  or 
experience  that  reasonably  demonstrates 
that  the  director  possesses  a  strong 
understanding  of  the  risks,  including 
the  interest  rate  risk,  market  risk  and 
options  risk,  arising  from  a  Bank's 
activities. 
****** 

Appendix  A  to  Part  915 — [Removed] 

3.  Appendix  A  to  part  915  is  removed. 

Dated:  March  12.  2003. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
John  T.  Korsme, 
Chairman. 

[FR  Doc.  03-6595  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2O0O-NMI-12O-AD] 
RIN  212&-AA64 

Airwoftliiness  Directives;  Empress 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


summary:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  all  EMBRAER  Model 
EMB-120  series  airplanes,  that  would 
have  required  replacing  certain  existing 
potentiometers  with  recently 
manufactured  potentiometers, 
modifying  the  flexible  couplers  that 
attach  the  shafts  of  the  potentiometers  to 
the  shafts  of  the  primary  flight  controls, 
performing  repetitive  calibration  tests  of 
the  potentiometers  and  obtaining 
repetitive  readouts  of  the  flight  data 
recorder  (FDR),  and  reporting  the  results 
to  the  FAA.  This  new  action  proposes 
initial  and  repetitive  testing  of  the 
potentiometers  to  detect  noisy  signals 
and  replacement  of  only  those  with 
noisy  signals.  The  actions  specified  by 
this  new  proposed  AD  are  intended  to 
prevent  the  potentiometers  that  provide 
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information  on  the  positions  of  the 
primary  flight  controls  to  the  FDR  from 
transmitting  noisy  signals  or  becoming 
improperly  calibrated,  resulting  in  the 
transmission  of  incomplete  or 
inaccurate  data  to  the  FDR.  This  lack  of 
reliable  data  could  hamper  discovery  of 
the  unsafe  condition  which  caused  an 
accident  or  an  incident  and  prevent  the 
FAA  from  developing  and  mandating 
actions  to  prevent  additional  incidents 
or  accidents  caused  by  that  same  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
April  14.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2000-NM- 
12&-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-120-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  hies  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASQI  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225. 
Sao  Jose  dos  Campos — SP.  Brazil.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Breneman,  Aerospace 
Engineer.  International  Branch,  ANM- 
116.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(425)  227-1263:  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Ch^anize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-120-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-120-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39)  to  add  an  airworthiness  directive 
(AD),  applicable  to  all  EMBRAER  Model 
EMB-120  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  April  27,  2001  (66  FR 
21107).  That  NPRM  would  have 
required  replacing  certain  existing 
potentiometers  with  recently 
manufactured  potentiometers, 
modifying  the  flexible  couplers  that 
attach  the  shafts  of  the  potentiometers  to 
the  shafts  of  the  primary  flight  controls, 
performing  repetitive  calibration  tests  of 
the  potentiometers  and  obtaining 
repetitive  readouts  of  the  flight  data 
recorder  (FDR),  and  reporting  the  results 
to  the  FAA.  Those  actions  were 
intended  to  prevent  the  potentiometers 
that  provide  information  on  the 
positions  of  the  primary  flight  controls 


to  the  FDR  from  transmitting  noisy 
signals  or  becoming  improperly 
calibrated,  resulting  in  the  transmission 
of  incomplete  or  inacciu^te  data  to  the 
FDR.  This  lack  of  reliable  data  could 
hamper  discovery  of  the  unsafe 
condition  which  caused  an  accident  or 
an  incident  and  prevent  the  FAA  from 
developing  and  mandating  actions  to 
prevent  additional  incidents  or 
accidents  caused  by  that  same  unsafe 
condition. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  original  NPRM. 

Request  to  Change  Applicability 

One  commenter  requests  that  the 
applicability  of  the  NPRM  be  changed 
from  "all  Model  EMB-120  series 
airplanes"  to  "All  Model  EMB-120 
series  airplanes  with  a  Flight  Data 
Recorder  installed  or  required  by  the 
Federal  Aviation  Regulations, 
certificated  in  any  category."  The 
commenter  points  out  that  some  Model 
EMB-120  series  airplanes  have  been 
converted  from  passenger  operation  to 
freighter  operation  and,  therefore,  are  no 
longer  required  to  operate  with  FDRs. 
The  FAA  agr^s  and  has  changed  this 
AD  so  that  it  applies  to  "Model  EMB- 
120  series  airplanes  which  are  required 
by  14  CFR  135  to  operate  with  a  flight 
data  recorder  (FDR),  certificated  in  any 
category." 

Request  To  Change  Requirement  to 
Replace  All  In-service  Potentiometers 

Three  commenters  request  that  the 
proposed  replacement  of  all  in-service 
potentiometers  with  potentiometers 
manufactured  less  than  12  months  ago 
be  changed.  The  commenters  suggest 
instead  that  a  download  of  the  FDR 
testing  data  be  performed  to  identify 
potentiometers  with  noisy  signals  and 
that  only  those  potentiometers  should 
be  replaced. 

The  FAA  agrees.  EMBRAER  has 
developed  a  procedure  for  determining 
whether  or  not  a  potentiometer  has  a 
noisy  signal.  That  procedure  has  been 
incorporated  into  Section  31-30-00  of 
the  EMBRAER  Model  EMB-120 
Airplane  Maintenance  Manual  (AMM), 
dated  April  10,  2002.  Accordingly,  we 
have  revised  paragraphs  (a),  (b),  and  (c) 
of  this  supplemental  NPRM  to  require 
testing  of  the  potentiometers  and 
replacement  of  those  with  noisy  signals. 

Request  To  Change  the  Interval  for 
Repetitive  Calibration  and  Readout 

The  same  three  commenters  request 
that  the  interval  for  the  repetitive  testing 
of  potentiometers  be  extended  from  6 
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months  to  12  months*  The  commenters 
state  that  the  current  EMBRAER  EMB- 
120  Maintenance  Review  Board  (MRB) 
requirements  are  for  a  yearly  calibration 
and  download  test. 

The  FAA  agrees.  We  find  that  the  new 
procedure  specified  in  the  AMM  will 
detect  potentiometers  with  noisy  signals 
and,  thus,  agree  that  the  current  MRB 
requirements  for  a  yearly  download  are 
sufficient.  We  have  changed  the 
language  of  this  proposed  AD 
accordingly. 

Request  To  Delete  Requirement  for 
Modification  of  the  Flexible  Couplers 

One  commenter  requests  that  the  FAA 
drop  the  proposed  requirement  to  add 
locktite  to  the  flexible  coupler 
attachment  screws  to  prevent  loosening 
of  the  attachment  screws.  The 
commenter  states  that  a  screw  which  is 
properly  installed  and  torqued  should 
never  come  loose. 

The  FAA  does  not  agree.  We  have  had 
multiple  reports  of  couplers  coming 
loose  and  shifting  the  calibration;  such 
a  shift  in  calibration  would  not  be 
discovered  until  the  next  readout  of  the 


FDR.  Accordingly,  no  such  change  has 
been  made  to  this  proposed  AD. 

Request  To  Delete  Reporting 
Requirement 

One  commenter  requests  that  the 
proposed  requirement  to  report  results 
of  the  calibration  test  and  readout  be 
deleted.  The  commenter  states  that  the 
requirement  is  uimecessary  and  imposes 
a  hardship  on  operators. 

The  FAA  agrees  in  part.  We  have 
dropped  the  reporting  requirement  in 
this  AD,  because  we  find  that 
EMBRAER's  procedure  for  detecting 
potentiometers  with  noisy  signals  will 
detect  them  and,  therefore,  reporting  the 
results  to  the  FAA,  as  proposed  in  the 
NPRM,  is  not  necessary.  Therefore,  we 
have  deleted  the  reporting  requirement. 

Request  To  Allow  Use  of  Revised  Issue 
of  Service  Bulletin 

One  commenter  asks  that  use  of 
EMBRAER  Service  Bulletin  120-31- 
0038,  Change  02,  dated  June  25,  1998. 
be  allowed  in  addition  to  the  original 
issue,  dated  February  22,  1997.  The 
commenter  indicates  that  there  is  no 

Table.— ESTIMATED  Cost  Impact  of  AD 


difference  in  technical  content  between 
the  original  issue  and  Change  02  of  the 
service  bulletin.  The  FAA  concurs  and 
has  revised  the  language  of  this 
proposed  AD  accordingly. 

Conclusion 

Since  these  changes  e](pand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  250  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  3  work  hours  to  perform 
the  noise  check  of  the  potentiometers 
and  obtain  a  readout  of  the  FDR.  that  it 
would  take  approximately  1.  work  hour 
to  apply  adhesive  to  the  flexible 
couplers,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  impact 
of  the  proposed  AD  on  U.S.  operators 
for  the  initial  or  repetitive  testing  of  an 
airplane  is  a^  shown  on  the  following 
table: 


Action 


Adjust  potentiometers,  perform  noise  check  of  potentiometer,  and  obtain  readout  of  FDR 
Apply  adhesive  to  flexible  couplers  

Totals  ^ ■ 


Work  hours/ 
airplane 


Cost/airplane  ;  ^°%*^,^^ 


$180 
60 


240 


$45,000 
15,000 


60.000 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
pleuuiing  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT    , 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Fle'lxibility  Act.  A  copy  of  the  draft 
regulatory  evalii'ation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empresa  Brasileira  de  Aeronaulica  S.A. 

(EMBRAER):  Docket  20O0-NM-12O-AD. 

Applicability:  Model  EMB-120  series- 
airplanes  which  are  required  by  14  CFR  135 
to  operate  with  a  flight  data  recorder  (FDR), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  t)een 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
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repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  ehminated.  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  potentiometers  that  provide 
information  on  the  positions  of  the  primal^' 
flight  controls  to  the  FDR  from  transmitting 
noisy  signals  or  becoming  improperly 
calibrated,  rt^sulting  in  the  transmission  of 
incomplete  or  inaccurate  data  to  the  FDR. 
accomplish  the  following: 

Initial  Testing  of  Potentiometers 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Adjust  the  potentiometers  to  the 
ailerons,  elevators,  and  rudder:  perform  a 
noise  check  of  the  potentiometers;  and  obtain 
a  readout  of  the  FDR,  in  accordance  with 
Setrtion  31-30-00  of  the  EMBRAER  EMB-120 
Airplane  Maintenance  Manual,  dated  April 
10,  2002. 

Repetitive  Testing  of  Potentiometers 

(b)  Repeat  the  noise  check  of  the 
potentiometers  and  obtain  a  readout  of  the 
FDR,  as  required  by  paragraph  (a)  of  this  AD. 
at  intervals  not  to  exceed  12  months. 

Replacement  of  Potentiometers 

(c)  If  any  readout  of  the  FDR.  conducted  in 
accordance  with  paragraphs  (a)  or  (b)  of  this 
AD,  indicates  a  potentiometer  with  a  noisy 
signal:  Within  20  days  after  obtaining  the 
readout,  replace  the  potentiometer  in 
accordance  with  Section  31-30-05  of 
EMBRAER  EMB-120  Airplane  Maintenance 
Manual,  dated  July  17, 1998,  with  one  that 
has  a  dale  of  manufacture  no  greater  than  12 
months  from  the  date  of  installation. 

Modification  of  Flexible  Coupler 

(d)  Prior  to  further  flight,  after  the 
accomplishment  of  paragraph  (a)  of  this  AD: 
Apply  loc:ktite  adhesive  over  the  threads  of 
the  screws  of  the  flexible  couplers  that  attach 
the  shafts  of  the  potentiometers  to  the  shafts 
of  the  primary  flight  controls,  in  accordance 
with  EMBRAER  Service  Bulletin  120-31- 
0038.  original  issue,  dated  February  22.  1997: 
or  Change  02,  dated  luno  2.S,  1998.' 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-1 16,  Transport 
Airplane  Diret:torate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-1 16. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-1 16. 

Special  Flight  PermiU 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  97-08- 
01.  dated  August  29.  1997. 

Issued  in  Renton.  Washington,  on  March 
13.2003. 
Ali  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  03-6506  Filed  3-18-03;  8:45  am] 

BtLLMO  COOe  4»10-13-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 
[RE6-1 43321 -02] 
RIN  1545-BB60 

Information  Reporting  Relating  to 
Taxable  Stock  Transactions;  Hearing 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  by 
cross-reference  to  temporary  regulations 
relating  to  information  reporting  to 
taxable  stock  under  section  6043(c)  of 
the  Internal  Revenue  Code. 
DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  March  25,  2003. 
at  10  a.m..  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Treena  Garrett  of  the  Regulations  Unit. 
Associate  Chief  Counsel  (Procedure  and 
Administration)  (202)  622-7180  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations  and 
notice  of  public  hearing  (REG-143321- 
02),  was  published  originally  in  the 
Federal  Register  on  Monday.  November 
18,  2002  (67  FR  69496).  Subsequently, 
a  notice  changing  the  date  of  the  hearing 
was  published  on  Wednesday. 
November  27.  2002  (67  FR  70891).  This 
notice  announced  that  a  public  hearing 
on  proposed  regulations  relating  to 
information  reporting  to  taxable  stock 
transactions  under  sections  6043(c)  and 
6045  of  the  Internal  Revenue  Service 
Code  would  be  held  on  Tuesday,  March 
25.  2003.  beginning  at  10  a.m.  in  room 
4718  of  the  Internal  Revenue  Building, 
till  Constitution  Avenue.  NW., 
Washington,  DC.  The  public  comment 
period  for  these  proposed  regulations 
expired  on  Tuesday,  February  18,  2003. 
Outlines  of  oral  comments  were  due  on 
Tuesday.  March  4.  2003. 


The  notice  of  prqposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Tuesday,  March  11. 
2003.  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Tuesday,  March  25,  2003,  is 
cancelled. 

Cynthia  E.  Grigsby. 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel  (Procedure  and  Administration). 
(FR  Doc.  03-6598  Filed  3-18-03;  8:45  am) 

BNXMG  COOC  4S3O-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD07-02-141] 

RIN  162&-AA09  (Formerly  2115-AE47) 

Drawbridge  Operation  Regulations; 
Caloosahatchee  River  Bridge  (SR  29), 
Okeechobee  Waterway,  LaBelie,  FL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  regulations  of  the 
Caloosahatchee  River  bridge  (SR  29), 
Okeechobee  Waterway,  mile  103. 
LaBelie.  Florida.  This  proposed  rule 
would  require  the  bridge  to  open  on 
signal,  except  during  the  morning  and 
evening  rush  hours  when  the  bridge 
need  not  open.  Tugs  with  tows,  public 
vessels  of  the  United  States,  and  vessels 
in  distress  would  be  passed  at  any  time. 
This  proposed  rule  is  intended  to 
improve  the  movement  of  vehicular 
traffic  during  rush  hour  periods  while 
not  unreasonably  interfering  with  the 
needs  of  navigation. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  19,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
SE.  1st  Avenue,  Room  432,  Miami,  FL 
33131.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  are  part  of 
docket  (CGD07-02-141)  and  are 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District.  909  SE.  1st  Avenue.  Miami, 
Florida  33131  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Bridge  Branch,  909  SE. 
1st  Ave,  Miami,  FL  33131,  telephone 
number  305-415-6743. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD07-02-141), 
indicate  the  specific  section  of  this 
docimient  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
conunents  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Bridge 
Branch,  SevenUi  Coast  Guard  District, 
909  SE.  1st  Ave,  Room  432,  Miami, 
Florida  33131,  explaining  why  one 
would  be. beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  Caloosahatchee  River  bridge  (SR 
29)  is  a  two-lane,  narrow,  imdivided 
arterial  roadway.  The  waterway  has  safe 
waiting  areas  on  each  side  of  the  bridge 
for  all  vessels,  however  the  waterway  is 
predominately  used  by  small  to  mid- 
sized recreational  vessels.  The  roadway 
is  severely  congested  due  to  insufficient 
vehicular  capacity.  The  existing 
operating  schedule  is  published  in  33 
CFR  117.5  and  requires  the  bridge  to 
open  on  signal.  The  Mayor  of  Labelle 
requested  that  the  bridge  be  allowed  to 
remain  in  the  closed  position  during  the 
morning  and  evening  rush  hours  to 
facilitate  vehicular  traffic  movement. 
This  proposed  rule  would  continue  to 
require  the  drawbridge  to  open  on 
signal,  except  that  bom  7  a.m.  until  9 
a.m.  and  from  4  p.m.  imtil  6  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays,  the  draw  need  not  open.  Tugs 
with  tows,  public  vessels  of  the  United 
States  and  vessels  in  distress  would  be 
passed  at  any  time. 


Discussion  of  Proposed  Rule 

In  order  to  facilitate  vehiciUar  traffic 
flow  while  not  unreasonably  impacting 
navigation,  the  Coast  Guard  proposes  to 
require  the  Caloosahatchee  River  bridge 
(SR  29)  to  open  on  signal,  except  that 
firom  7  a.m.  until  9  a.m.  and  from  4  p.m. 
imtil  6  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  the  bridge  need 
not  open.  Tugs  with  tows,  public  vessels 
of  the  United  States  and  vessels  in 
distress  would  be  passed  at  any  time. 
This  proposed  rule  would  facilitate  the 
movement  of  vehicle  traffic  across  the 
bridge  while  not  unreasonably 
interfering  with  or  decreasing  vessel 
safety  while  awaiting  passage  through 
the  draw. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a         Q 
"significant  regidatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Homeland  Security  (DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder  the 
regidatory  policies  and  procedures  of 
DHS  is  imnecessary  because  this 
proposed  rule  would  only  slightly 
modify  the  existing  bridge  operation 
schedule  during  weekday  vehicle  traffic 
rush  hours. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  proposed  rule  may  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or 
operators  of  vessels  and  vehicles 
intending  to  transit  under  and  over  the 
Caloosahatchee  River  bridge  (SR  29) 
during  the  hours  of  7  a.m.  to  9  a.m.  and 
4  p.m.  to  6  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 


because  this  proposed  nde  only  slightly 
modifies  the  existing  bridge  operation 
schedide  during  weekday  vehicle  traffic 
rush  hours. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity    - 
and  that  this  proposed  ruje  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it.  ' 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  MFORMATKM 
CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  vn\h,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  It  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
FederaUsm,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federahsm. 

Unfunded  Mandates  Reform  Ad 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regidatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
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State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  proposed  rule  will  not 
lesuh  in  such  an  expenditiue,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Qvil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation,     ' 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (32)  (e)  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  dociunentation. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  imphcations  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 


OQ  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117: 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587, 106  Stat. 
5039. 

2.  Section  117.317(k)  is  added  to  read 
as  follows: 

{117.317    OfcaecttobM  Watwway. 

***** 

(k)  Caloosahatcbee  River  Bridge  (SR 
29),  mile  103,  Labelle,  Florida.  TTie 
Caloosahatcbee  River  bridge  (SR  29), 
mile  103,  shall  open  on  signal,  except 
that  from  7  a.m.  until  9  a.m.  and  from 
4  p.m.  until  6  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  the 
bridge  need  not  open.  Tugs  with  tows, 
public  vessels  of  the  United  States  and 
vessels  in  distress  shall  be  passed  at  any 
time. 

Dated:  February  24,  2003. 
fames  S.  Carmichael, 

Rear  Admiral.  Coast  Guard.  Commander. 

Seventh  Coast  Guard  District. 

IFR  Doc.  03-6637  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  03-004] 

RIN  1625-AAOO 

Safety  Zone;  Mission  Creek  Waterway, 
China  Basin,  San  Francisco  Bay,  CA 

AGENCY:  Coast  Guard.  DHS. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  in  the 
navigable  waters  of  the  Mission  Creek 
Waterway  in  China  Basin  surrounding 
the  construction  site  of  the  Fourth  Street 
Bridge,  San  Francisco,  California.  This 


temporary  safety  zone  is  necessary  to 
protect  persons  and  vessels  from 
hazards  associated  with  bridge 
construction  activities.  The  safety  zone 
will  temporarily  prohibit  usage  of  the 
Mission  Creek  Waterway  surrounding 
the  Fourth  Street  Bridge;  specifically,  no 
persons  or  vessels  will  be  permitted  to 
come  within  100  yards  of  either  side  of 
the  bridge  or  pass  beneath  the  bridge 
during  construction,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  7,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office  San  Francisco  Bay, 
Coast  Guard  Island,  Alameda,  California 
94501.  The  Waterways  Management 
Branch  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  docimients  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  Waterways  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Diana  Cranston,  Chief, 
Waterways  Management  Branch  U.S. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay,  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

<  We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  niunber  for 
this  rulemaking  (COTP  San  Francisco 
Bay  03-004),  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
imbound  format,  no  larger  than  8  1/2  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  that  your 
submission  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

In  our  final  rule,  we  will  include  a 
concise  general  statement  of  the 
comments  received  and  identify  any 
changes  from  the  proposed  rule  based 
on  the  comments.  If  as  we  anticipate,  we 
make  the  final  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register,  we  will  explain  our  good  cause 


Federal  Register /Vol.  68,  No.  53  /  Wednesday,  March  19,  2003  /  Proposed  Rules  13245 


for  doing  so  as  required  by  5  U.S.C. 
553(d){3). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Management  Branch  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  San  Francisco  Department  of 
Public  Works  is  requesting  a  waterway 
clostue  on  Mission  Creek  for  the 
purpose  of  performing  significant  work 
to  the  Fourth  Street  Bridge.  The  Fourth 
Street  Bridge  was  erected  across  the 
Mission  Creek  Waterway  at  the  China 
Basin  in  1917,  and  was  determined 
eligible  for  listing  in  the  National 
Register  of  Historic  Places  in  1985  as 
part  of  the  California  Department  of 
Transportation  (Caltrans)  Historic 
Bridge  Inventory.  Caltrans,  Division  of 
Structures,  evaluated  the  Fourth  Street 
Bridge  and  recommended  that  the 
bridge  be  brought  up  to  current  seismic 
safety  standards.  In  view  of  extensive 
corrosion  to  the  steel  components  and 
concrete  approaches  of  the  bridge, 
Caltrans  has  also  placed  traffic  load 
limitations  over  this  bridge.  Three 
primary  objectives  are  to  be  met  in 
rehabilitating  the  Fourth  Street  Bridge: 
(i)  Seismically  retrofit  the  structure 
while  not  significantly  altering  the 
historical  appearance  of  the  bridge;  (ii) 
repair  the  damage  to  the  concrete 
approaches  and  several  steel  and 
concrete  members  of  the  movable  span, 
and  (iii)  reinitiate  light  rail  service 
across  the  bridge. 

The  first  phase  of  this  project  will 
entail  the  removal  of  the  lift  span, 
which  will  take  approximately  6  weeks, 
scheduled  to  begin  April  15,  2003. 
During  this  period,  the  channel  will  be 
closed  at  the  Fourth  Street  Bridge  to 
boating  traffic.  The  second  phase  of  this 
project  will  entail  the  construction  of 
the  north  and  south  approaches,  the 
new  counterweight  and  its  enclosing 
pit;  but  for  the  most  part,  boating  traffic 
will  not  be  affected  during  this  phase. 
The  last  phase  of  this  project  will  entail 
the  replacement  of  the  lift  span  and 
aligning  the  bridge  to  accept  the  light 
rail  track  system,  which  will  take 
approximately  five  months,  scheduled 
to  begin  April  1,  2004.  During  this 
period,  the  channel  will  be  closed  at  the 
Fourth  Street  Bridge  to  boating  traffic. 

The  Fourth  Street  Bridge  Project  is 
funded  by  Federal  Highway 


Administration  and  State  of  California. 
The  state  funding  restricts  the 
construction  to  a  start  date  before 
August  2003  and  completion  by 
September  2005.  Any  additional  delays 
or  deferrals  in  start  of  construction  will 
impact  the  secured  funding  for  the 
project. 

There  are  two  major  environmental 
issues  that  restrict  the  construction  in 
the  channel,  namely  the  annual  pacific 
hearing-spawning  season  that  runs  itova 
December  1st  to  March  31st  and  noise 
constraint  in  the  water  for  steelhead 
from  December  1st  to  June  1st.  Any 
demolition,  pile  driving  and  excavation 
in  the  water  during  those  time  periods 
will  be  monitored  and  restricted  for 
possible  impact  on  the  fish. 

The  Fourth  Street  Bridge  Project  is 
part  of  the  larger  Third  Street  Light  Rail 
Project  and  many  public  presentations 
on  the  project's  components,  channel 
closiore  schedules,  impacts  to 
surroimding  uses  and  project  duration 
have  been  made  by  the  City  aind  Port  of 
San  Francisco.  The  Third  Street  Light 
Rail  Advisory  Group  was  created  as  a 
forum  to  keep  the  public  informed  on 
the  progress  being  made  on  the  Third 
Street  Light  rail  project.  Also,  this 
project  has  been  presented  at  several 
Mission  Bay  Citizen  Advisory 
Committee  meetings.  At  these  meetings, 
the  public  was  notified  of  the  project 
components,  impacts  and  the  need  to 
temporarily  close  the  waterway. 
Specific  to  the  Fourth  Street  Bridge 
project,  an  Environmental  Assessment, 
required  by  the  Federal  Highway 
Administration  and  Caltrans,  (under  the 
National  Environmental  Protection  Act) 
was  conducted  by  the  City  of  San 
Francisco.  A  public  hearing  regarding 
the  Environmental  Assessment  was  held 
on  January  17,  2002,  at  San  Francisco 
Arts  College,  Timken  Lecture  Hall,  1111 
8th  Street  in  San  Francisco,  California, 
and  was  well  attended.  ~ 

hi  January  2003,  the  City  of  San 
Francisco  advised  the  Coast  Guard 
Capt^  of  the  Port  that  two  channel 
closures  would  be  necessary  in  order  to 
accomplish  the  Fourth  Street  Bridge 
project.  The  Coast  Guard  met  with 
various  City  and  Port  officials  to  ensure 
that  there  would  be  minimal  impacts  on 
involved  and  potentially  involved 
entities. 

This  proposed  temporary  safety  zone 
in  the  navigable  waters  of  Mission  Creek 
surroiuiding  the  construction  site  of  the 
Foiuth  Street  Bridge  would  be  in  effect 
during  the  course  of  a  6-week  period, 
starting  April  15,  2003,  and  again  for  a 
5-month  period,  starting  April  1,  2004. 
Both  periods  would  be  effective  24 
hours  a  day. 


Discussion  of  Rule 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  that  consists  of  a  portion 
of  the  navigable  waters  located  at  the 
Fourth  Street  Bridge  in  the  Mission 
Creek  Waterway  in  China  Basin,  San 
Francisco,  Cahfomia.  The  proposed 
safety  zone  is  to  affect  a  waterway 
closure  diuing  periods  of  demolition 
and  reconstruction  of  the  Fourth  Street 
Bridge  and  would  be  effective  24  hours 
a  day  between  April  15,  2003,  and  May 
27,  2003,  and  again  between  April  1, 
2004,  and  September  1,  2004. 

The  proposed  safety  zone  is  necessary 
to  protect  persons  and  vessels  from 
hazards,  injury  and  damage  associated 
with  bridge  construction  activities.  No 
vessel  or  person  may  come  within  100 
yards  of  either  side  of  the  bridge,  or  pass 
beneath  the  bridge  during  construction. 

The  proposed  safety  zone  would 
encompass  the  navigable  waters,  from 
the  surface  to  the  bottom,  within  two 
lines;  one  line  drawn  finm  a  point  on 
the  north  shore  of  Mission  Creek 
extending  southeast  to  a  point  on  the 
opposite  shore,  100  yards  west  of  the 
bridge,  and  the  other  line  drawn  from  a 
point  on  the  north  shore  of  Mission 
Creek  extending  southeast  to  a  point  on 
the  opposite  shore,  100  yards  east  of  the 
bridge. 

'Vessels  and  people  may  be  allowed  to 
enter  an  established  safety  zone  on  a 
case-by-case  basis  with  authorization 
from  the  Captain  of  the  Port  or  a 
designated  representative  thereof. 
Section  165.23  of  tide  33,  Code  of 
Federal  Regulations,  prohibits  any 
imauthorized  person  or  vessel  from 
entering  or  remaining  ^n  this  Safety 
Zone. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232.  Pursuant  to 
33  U.S.C.  1232,  any  violation  of  the 
safety  zone  described  herein,  is 
punishable  by  civil  penalties  (not  to 
exceed  $27,500  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  up  to  6  years  and  a 
maximum  fine  of  $250,000),  and  in  rem 
liability  against  the  offending  vessel. 
Any  person  who  violates  this  section, 
using  a  dangerous  weapon,  or  who 
engages  in  conduct  that  causes  bodily 
injury  or  fear  of  imminent  bodily  injury 
to  any  officer  authorized  to  enforce  this 
regulation,  also  faces  imprisonment  up 
to  12  years. 

Coast  Guard  personnel  will  enforce 
this  regulation  and  the  Captain  of  the 
Port  may  be  assisted  by  other  Federal, 
State,  or  local  agencies  in  the  patrol  and 
enforcement  of  the  regulation. 
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Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  soction  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
njgulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979).  Due 
to  the  limited  scope  of  the  safety  zone, 
the  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
full  regulatory  evaluation  under 
paragraph  10  (e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantia]  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  any  substantial 
number  of  entities,  regardless  of  their 
size. 

The  Mission  Creek  Harbor 
Association  has  a  lease  agreement  with 
the  Port  of  San  Francisco  for  both 
houseboats  and  pleasure  boats  to  moor 
at  the  head  of  the  channel.  The  channel 
closure  will  not  impact  land  access  to 
the  houseboats  during  the  bridge 
closures,  however  during  the  two 
channel  closures,  a  small  number  of  sail 
boats  that  moor  in  the  harbor  may  be 
impacted.  The  Department  of  Public 
Works  and  the  Port  of  San  Francisco  are 
in  consultation  with  the  Mission  Creek 
Harbor  Association  to  assess  the 
temporary  impacts  to  the  boaters  on 
closing  the  channel  for  this  needed 
work. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regibnal  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  regulation  contains  no  collection 
of  infprmation  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform'  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 


Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Chilflren 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rul«  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes. 

Energy  Efiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  1 2866  and  is  not 
lik6ly  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

.  Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  record  keeping 
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requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.T11-079  to  read  as 
follows: 

§  1 65.T1 1  -079  Safety  Zone;  Mission  Creek 
Watefway,  China  Basin,  San  Francisco  Bay, 
California. 

(a)  Location.  One  hundred  yards  to 
either  water-side  of  the  Fourth  Street 
Bridge,  encompassing  the  navigable 
waters,  from  the  stu'face  to  the  bottom, 
within  two  lines;  one  line  drawn  from 
a  point  on  the  north  shore  of  Mission 
Creek  (37°46'29''  N,  122°23'36'' W] 
extending  southeast  to  a  point  on  the 
opposite  shore  l37°46'28''N,  122°23'34'' 
W],  and  the  other  line  drawn  from  a 
point  on  the  north  shore  of  Mission 
Creek  [37°46'34''  N,  122°23'30''  W] 
extending  southeast  to  a  point  on  the 
opposite  shore  I37°46'33''  N,  122°23'28'' 
W].  [Datum:  NAD  83). 

(b)  Effective  dates.  The  safety  zone 
will  be  in  effect  from  11:59  p.m.  (PDT) 
on  April  14,  2003  to  11:59  p.m.  (PDT) 
on  May  27,  2003  and  from  11:59  p.m. 
(PST)  on  March  31,  2004  to  11:59  p.m.' 
(PDT)  on  September  1,  2004.  If  the  need 
for  either  of  the  safety  zones  ends  before 
the  scheduled  termination  time,  the 
Captain  of  the  Port  will  cease 
enforcement  of  the  safety  zone(s)  and 
will  announce  that  fact  via  Broadcast 
Notice  to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  a 
designated  representative  thereof. 

(d)  Enforcement.  All  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on-scene 
patrol  personnel.  Patrol  persoimel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard 
onboard  Coast  Guard,  Coast  Guard 
Auxiliary,  local,  state,  and  federal  law 
enforcement  vessels.  Upon  being  hailed 
by  U.S.  Coast  Guard  patrol  personnel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 


Dated:  February  28,  2003. 
S.J.  Boyle, 

Commander,  U.S.  Coast  Guard,  Acting 

Captain  of  the  Port,  San  Francisco  Bay, 

California. 

[FR  Doc.  03-6641  Filed  3-18-03;  8:45  am] 

BILUNG  CODE  4910-1S-4> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-1 43-20031 5;  FRL-7469-1 1 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky: 
Approval  of  Revisions  to  Maintenance 
Plan  for  Norttiem  Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  revision  to  the  state 
implementation  plan  (SIP)  of  the 
Commonwealth  of  Kentucky  to  revise 
the  motor  vehicle  emissions  budgets 
(MVEBs)  for  the  Northern  Kentucky 
maintenance  area  for  the  year  2010.  The 
Northern  Kentucky  maintenance  area,  a 
subset  of  the  Cincinnati-Hamilton 
maintenance  area,  includes  the  three 
Kentucky  counties  of  Boone,  Campbell 
and  Kenton.  The  revision  to  the  MVEBs 
is  allowable  because  of  an  available 
safety  margin  for  volatile  organic 
compounds  (VOCs)  and  nitrogen  oxides 
(NOx)  for  the  Northern  Kentucky 
portion  of  the  maintenance  area.  The  ' 
Commonwealth's  submittal  also 
requests  to  clearly  identify  that  the  Ohio 
portion  and  the  Kentucky  portion  of  the 
Cincinnati-Hamilton  maintenance  area 
will  have  subarea  MVEBs  for  the 
purposes  of  implementing 
transportation  conformity.  Ohio  will 
make  a  similar  request  for  subarea 
MVEBs  for  this  area  in  an  upcoming 
revision  to  the  Cincinnati-Hamilton 
county  maintenance  plan.  Kentucky  has 
requested  that  EPA  parallel  process  this 
revision  because  the  revision  is  not  yet 
state-effective. 

DATES:  Written  comments  must  be 
received  on  or  before  April  18,  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Michele  Notarianni; 
Regidatory  Development  Section;  Air 
Planning  Branch;  Air,  Pesticides  and 
Toxics  Management  Division;  U.S. 
Environmental  Protection  Agency, 
Region  4;  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  (404/562- 
9031  (phone)  or 

7iotarianjii.mjcheye@epa.gov  (e-mail)) 
Copies  of  documents  relative  to  this 
action  are  available  at  the  following 


addresses  for  inspection  during  normal 

business  hours: 

Environmental  Protection  Agency, 

Region  4,  Air  Planning  Branch,  61 

Forsyth  Street,  SW.,  Atlanta,  Georgia 

30303-8960.  (Michele  Notariaimi. 

404/562-9031, 

notarianni.micheJe@epa.gov) 
Commonwealth  of  Kentucky,  Division 

for  Air  Quality.  803  Schenkel  Lane. 

Frankfort.  Kentucky  40601-1403. 

(502/573-3382) 

Persons  wanting  to  examine  these 
dociunents  should  make  an 
appointment  at  least  24  hours  before  the 
visiting  day  and  reference  file  KY143. 
(Telephone  number:  404/562-9031) 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  Region  4.  U.S. 
Environmental  Protection  Agency.  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  (404/562-9031 (phone) or 
notarianni.inicijeye@epa.gov  (e-mail)) 
SUPPLfMENTARY  INFORMATION:  This 
section  is  organized  as  follows: 

I.  What  is  the  background  for  this  action? 

II.  Who  is  affected  by  this  action? 

lU.  What  is  transportation  conformity? 

IV.  What  is  an  MVEB? 

V.  What  is  a  safety  margin? 

VI.  How  does  this  action  change 

implementation  of  transportation 
conformity  for  the  Kentucky  portion  of 
the  Cincinnati-Hamilton  maintenance 
area? 

VII.  What  is  parallel  processing? 

VIII.  Proposed  action 

IX.  Statutory  and  Executive  Order  Reviews 

I.  What  Is  the  Background  for  This 
Action? 

The  Commonwealth  of  Kentucky  • 
submitted  a  request  on  February  6, 
2003,  to  revise  the  MVEBs  for  the 
Northern  Kentucky  maintenance  area 
for  the  year  2010.  The  Northern 
Kentucky  area  (i.e.,  Boone,  Campbell 
and  Kenton  counties),  in  conjunction 
with  the  Cincinnati-Hamilton  County 
area  in  Ohio,  was  designated  as  a 
nonattainment  area  for  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  per  the  Clean  Air  Act  as 
amended  in  1990.  In  October  1999,  after 
the  area  had  three  consecutive  years  of 
"clean"  air  quality  data,  the 
Commonwealth  of  Kentucky,  through 
.the  Kentucky  Department  of  Air  Quality 
(KDAQ),  submitted  a  redesignation 
request  and  a  maintenance  plan  for  the 
Northern  Kentucky  area  to  EPA.  On 
June  19,  2000,  EPA  redesignated  the 
Northern  Kentucky  area  to  attainment 
for  the  1-hour  ozone  NAAQS  and 
approved  the  maintenance  plan  for  the 
Northern  Kentucky  area  (65  FR  37879). 
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This  maintenance  plan  established  the 
MVEBs  which  are  currently  being  used 
by  the  Ohio,  Kentucky,  Indiana  Regional 
Council  of  Governments  (OKI)  to 
demonstrate  transportation  conformity. 
OKI  is  the  metropolitan  planning 
organization  (MPO)  for  the  Cincinnati- 
Hamilton  County  area,  including  the 
three  counties  identified  in  this  action 
as  the  Northern  Kentucky  area. 

II.  Who  Is  Affected  by  This  Action? 

Primarily,  the  transportation  sector 
represented  by  OKI  will  benefit  from 
this  revision.  Through  the  Interagency 
Consultation  Group,  which  includes  the 
Kentucky  transportation  and  air  quality 
partners,  OKI  identified  a  need  for 
revised  MVEBs  for  the  Northern 
Kentucky  area  to  allow  for  growth  in  the 
transportation  sector.  KDAQ,  a  partner 
of  the  Interagency  Consultation  Group, 
evaluated  the  potential  to  revise  the 
MVEBs  for  the  Northern  Kentucky  area 
and  prepared  this  SIP  revision  to 
accommodate  OKI's  request. 

III.  What  Is  Transportation  Conformity? 

Transportation  conformity  means  that 
the  level  of  emissions  from  the 
transportation  sector  (i.e.,  cars,  trucks 
and  buses)  must  be  consistent  with  the 
requirements  in  the  SIP  to  attain  and 
maintain  the  NAAQS.  The  Clean  Air 
Act,  in  section  176(c),  requires 
conformity  of  transportation  plans, 
programs  and  projects  to  a  SIP's  purpose 
of  attaining  and  maintaining  the 
NAAQS.  On  November  24,  1993,  EPA 
published  a  final  rule  establishing 
criteria  and  procedures  for  determining 
if  transportation  plans,  programs  and 
projects  funded  or  approved  under  Title 
23  U.S.C.  or  the  Federal  Transit  Act 
conform  to  the  SIP. 

The  transportation  conformity  rules 
require  an  ozone  maintenance  area  to 
compare  the  actual  projected  emissions 
from  cars,  trucks  and  buses  on  the 
highway  network,  to  the  MVEB 
established  by  the  maintenance  plan. 
The  Northern  Kentucky  area  has  an 
approved  maintenance  plan.  EPA's 
approval  of  the  maintenance  plan  on 
June  19,  2000,  established  the  MVEBs 
for  transportation  conformity  purposes. 

$f.  What  Is  an  MVEB? 

An  MVEB  is  the  projected  level  of 
controlled  emissions  from  the  * 
transportation  sector  (mobile  sources) 
that  is  estimated  in  the  SIP.  The  SIP 
controls  emissions  through  regulations, 
for  example,  on  fuels  and  exhaust  levels 
for  cars.  The  MVEB  concept  is  further 
explained  in  the  preamble  to  the 
November  24,  1993,  transportation 
conformity  rule  (58  FR  62188).  The 
preamble  also  describes  how  to 


establish  the  MVEB  in  the  SIP  and 
revise  the  MVEB.  The  transportation 
conformity  rule  allows  the  MVEB  to  be 
changed  as  long  as  the  total  level  of 
emissions  from  all  sources  remains 
below  the  attainment  level  of  emissions. 

V.  What  Is  a  Safety  Margin? 

A  "safety  margin"  is  the  difference 
between  the  attainment  level  of 
emissions  (from  all  sources)  and  the 
projected  level  of  emissions  (from  all 
sources)  in  the  maintenance  plan.  The 
attainment  level  of  emissions  is  the 
level  of  emissions  during  one  of  the 
years  in  which  the  area  met  the  NAAQS. 
For  example,  the  Northern  Kentucky 
area  attained  the  1-hour  ozone  NAAQS 
during  the  1996-1998  time  period. 
Kentucky  uses  1996  as  the  attainment 
level  of  emissions  for  the  area.  The 
emissions  from  point,  area  and  mobile 
sources  in  1996  equaled  39.71  tons  per 
day  (tpd)  of  VOC  for  the  Northern 
Kentucky  area.  KDAQ  projected 
emissions  out  to  the  year  2010  and 
projected  a  total  of  32.55  tpd  of  VOC. 
The  safety  margin  for  VOCs  is 
calculated  to  be  the  difference  between 
these  amounts  or,  in  this  case,  7.16  tpd 
of  VOC  for  2010.  By  this  same  method, 
4.78  tpd  (i.e.,  66.55  tpd  less  61.77  tpd) 
is  the  safety  margin  for  NOx  for  2010. 

The  emissions  are  projected  to 
maintain  the  area's  air  quality  consistent 
with  the  NAAQS.  The  safety  margin 
credit  can  be  allocated  to  the 
transportation  sector.  The  total  emission 
level  must  stay  below  the  attainment 
level  to  be  acceptable.  The  safety  margin 
is  the  extra  emissions  that  can  be 
allocated  as  long  as  the  total  attainment 
level  of  emissions  is  maintained. 

VI.  How  Does  This  Action  Change 
Implementation  of  Transportation 
Conformity  for  the  Kentucky  Portion  of 
the  Cincinnati-Hamilton  Maintenance 
Area? 

In  today's  action.  EPA  is  proposing  to 
approve  a  revision  to  the  2010  MVEBs 
for  the  Northern  Kentucky  maintenance 
area.  The  revised  MVEBs  are  17.13  tpd 
for  NOx  and  7.33  tpd  for  VOC,  and 
include  an  allocation  of  2.0  tpd  and  1.5 
tpd  from  the  available  safety  margin  for 
NOx  and  VOC.  respectively,  for  the 
Northern  Kentucky  maintenance  area. 
The  MVEB  is  being  changed  from  15.13 
tpd  for  NOx  and  5.83  tpd  for  VOC. 
Additionally,  this  action  proposes  to 
approve  the  establishment  of  subarea 
MVEBs  for  the  Northern  Kentucky 
maintenance  area.  Presently.  OKI 
demonstrates  conformity  for  the   • 
Kentucky  and  Ohio  portions  of  the 
Cincinnati-Hamilton  maintenance  area 
together,  although  Ohio  and  Kentucky 
have  separate  MVEBs  for  their  areas  in 


the  individual  SIPs.  OKI  is  the  MPO  for 
both  areas  so  it  was  convenient  to 
demonstrate  conformity  for  both  areas 
together.  However,  because  of  a  recent 
mismatch  for  the  budget  years  for  the 
Ohio  and  Kentucky  portions  of  this 
maintenance  area,  it  will  be  more 
convenient  for  the  MPO  to  demonstrate 
conformity  for  each  area  separately.  The 
subarea  budget  for  the  Northern 
Kentucky  area  is  identical  to  the  MVEBs 
identified  above  for  the  Northern 
Kentucky  area.  This  action  merely 
provides  formal  recognition  that  the 
MPO  will  demonstrate  conformity  for 
the  Ohio  and  Kentucky  portions  of  the 
Cincinnati-Hamilton  County 
maintenance  area  separately.  The 
establishment  of  subarea  MVEBs  for  this 
area  will  minimize  the  administrative 
burden  for  the  MPO  to  demonstrate 
conformity  for  the  Northern  Kentucky , 
maintenance  area.  Without  the  subarea 
MVEBs,  the  MPO  would  have  to  analyze 
an  extra  year  for  each  conformity 
analysis  because  of  a  current  mismatch 
for  the  budget  years  for  the  Ohio  and 
Kentucky  portions  of  this  maintenance 


area. 


VH.  What  Is  Parallel  Processing? 

Kentucky  has  requested  that  EPA 
parallel  process  this  proposed  SIP 
revision.  Under  this  procedure,  the 
Regional  Office  works  closely  with  the 
Commonwealth  of  Kentucky  while  the 
Commonwealth  is  developing  new  or 
revised  regulations.  The  state  submits  a 
copy  of  the  proposed  regulation  or  other 
revisions  to  EPA  before  conducting  its 
public  hearing.  EPA  reviews  this 
proposed  state  action,  and  prepares  a 
notice  of  proposed  rulemaking.  EPA's 
notice  of  proposed  rulemaking  is 
published  in  the  Federal  Register 
during  the  same  time  frame  that  the 
Commonwealth  is  holding  its  public 
hearing.  The  Commonwealth  and  EPA 
then  provide  for  concurrent  public 
comment  periods  on  both  the  state 
action  and  the  Federal  action.  After  the 
Commonwealth  submits  the  formal  SIP 
revision  request  (including  a  response  to 
all  public  comments  raised  during  the 
state's  public  participation  process,  and 
the  approved,  amended  Maintenance 
Plan  for  Northern  Kentucky).  EPA  will 
prepare  a  final  rulemaking  notice.  If  the 
Commonwealth's  formal  SIP  submittal 
contains  changes  which  occur  after 
EPA's  notice  of  proposed  rulemaking, 
such  changes  must  be  described  in 
EPA's  final  rulemaking  action.  If  the 
Commonwealth's  changes  are 
significant,  then  EPA  must  decide 
whether  it  is  appropriate  to  re-propose 
the  state's  action. 
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Vm.  Proposed  Action 

EPA  is  proposing  to  approve  the 
Commonwealth's  SIP  revision  because  it 
meets  all  of  the  requirements  of  section 
110  of  the  Clean  Air  Act. 

Additionally,  this  SIP  revision  request 
meets  the  applicable  requirements  of  the 
Transportation  Conformity  Rule.  The 
Commonwealth  has  identified  a  VOC 
and  NOx  safety  margin  for  2010.  and 
has  chosen  to  allocate  a  portion  of  this 
safety  margin  to  the  MVEBs.  The  1.5  tpd 
for  VOC  and  the  2.0  tpd  for  NOx 
allocated  to  mobile  sources  still  allow 
sufficient  growth  margin  for  stationary 
sources  and  maintain  the  total 
emissions  for  the  area  at  the  attainment 
year  inventory  level  as  required  by  the 
transportation  conformity  regulations. 
EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document. 

IX.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law. 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibihties  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  xmder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide,  Ozone, 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  March  10,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
(PR  Doc.  03-6584  Filed  3-18-03;  8:45  am] 

BILUNO  CODE  6560-S0-i> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192  v. 

[Docket  No.  RSPA-Oa-7666:  Notice  5] 
RIN  2137-AD54 

Pipeline  Safety:  Pipeline  integrity 
Management  in  High  Consequence 
Areas  (Gas  Transmission  Pipelines) 

AGENCY:  Office  of  Pipeline  Safety  (OPS), 
Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Proposed  rule;  notice  of 
extension  of  comment  period. 

summary:  This  notice  extends  the 
period  for  comment  on  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  January  28,  2003 
(68  FR  4278),  from  March  31,  2003,  to 
April  30,  2003.  The  proposed  rule 
requires  operators  to  develop  integrity 
management  programs  for  gas 
transmission  pipelines  that,  in  the  event 
of  a  failure,  could  impact  high 
consequence  areas  (HCAs). 
DATES:  The  comment  period  for 
interested  persons  to  submit  written 
comments  on  the  proposed  gas  pipeline 
integrity  management  rule  ends  April 
30,  2003. 
ADDRESSES: 

Filing  Information 

You  may  submit  written  comments  by 
mail  or  delivery  to  the  Dockets  Facility. 
U.S.  Department  of  Transportation. 
Room  PL-401.  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  It  is  open 
bom  10  a.m.  to  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  All 
written  comments  should  identify  the 
docket  and  notice  numbers  stated  in  the 
heading  of  this  notice.  Anyone  desiring 
confirmation  of  mailed  comments  must 
include  a  self-addressed  stamped 
postcard. 

Electronic  Access 

You  may  also  submit  vmtten 
comments  to  the  docket  electronically. 
To  submit  conunents  electronically, 
access  the  following  Internet  Web 
address:  http://dms.dot.gov.  Click  on 
"Help  &  Information"  for  instructions 
on  how  to  file  a  document 
electronically.  ^"^  v- 

Privacy  Act  Information 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any' of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 


r 
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submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
pubhshed  on  April  11.  2000  (volume  65, 
number  70;  pages  19477-78),  or  you 
may  visit  http://dms.dot.gov. 

General  Information 

You  may  contact  the  Dockets  Facility 
by  phone  at  (202)  366-9329,  for  copies 
of  this  proposed  rule  or  other  material 
in  the  docket.  All  materials  in  this 
docket  may  be  accessed  electronically  at 
http://dms.dot.gov/searcb.  Once  you  , 
access  this  address,  type  in  the  last  four 
digits  of  the  docket  number  shown  at 
the  beginning  of  this  notice  (in  this  case 
7666),  and  click  on  search.  You  will 
then  be  connected  to  all  relevant    , 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Israni  by  phone  at  (202)  366-4571, 
by  fax  at  (202)  366-4566,  or  by  e-mail 
at  mike.israni@rspa.dot.gov,  regarding 
the  subject  matter  of  this  proposed  rule. 
General  information  about  the  RSPA/ 
OPS  programs  may  be  obtained  by 
accessing  RSPA's  Internet  page  at 
http://RSPA.dot.gov. 
SUPPLEMENTARY  INFORMATION:  RSPA/ 
OPS  published  a  proposed  rule  on 
pipeline  integrity  management  in  high 
consequence  areas  for  gas  transmission 
pipelines  on  January  28,  2003  (68  FR 
4278).  That  notice  provided  a  60-day 
comment  period  ending  on  March  31, 
2003.  By  petition  dated  March  6.  2003, 
the  American  Gas  Association  (AGA), 
the  American  Public  Gas  Association 
(APGA),  and  the  Interstate  Natural  Gas 
Association  of  America  (INGAA) 
requested  that  the  comment  period  be 
extended  by  60  days,  from  March  31, 
2003,  to  May  30,  2003. 

In  the  petition,  the  associations  argue 
that  because  the  proposed  rule  is 
lengthy  and  complex,  additional  time  is 
necessary  to  analyze  the  proposal  and 
prepare  comments.  The  petition  also 
refers  to  the  public  meeting  on  March 
14,  2003,  where  OPS  will  discuss  the 
proposed  rule.  The  associations 
maintain  it  will  take  time  for  them  to 
inform  their  member  companies  about 
the  discussions  at  the  meeting  so  that 
the  companies  can  use  the  information 
in  developing  their  comments. 

RSP A/OPS  has  decided  to  extend  the 
comment  period  in  light  of  the  request 
and  the  complexity  of  this  proposed 
rule.  RSPA/OPS  does  not  consider  that 
a  60-day  extension  is  necessary.  A 
statutory  requirement  (Pipeline  Safety 
Improvement  Act  of  2002.  49  U.S.C. 
60109(c))  requires  us  to  publish  the  final 
rule  by  December  17.  2003.  A  60-day 
extension  of  the  comment  period  would 


not  allow  us  to  meet  this  statutory 
deadline.  A  30-day  extension  provides 
45  days  after  the  public  meeting  for 
interested  parties  to  submit  comments. 
RSPA/OPS  believes  that  an  extension 
of  the  comment  period  by  30  days  from 
the  existing  closing  date  (March  31, 
2003)  is  reasonable;  the  comment  period 
is  hereby  extended  to  April  30.  2003. 

Issued  in  Washington.  DC  on  March  13, 
2003. 

Stacey  L.  Gerard,  — ■ 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  03-6626  Filed  3-18-03;  8:45  am) 
BttJjNQ  cooe  4«io-ao-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  397 

[Docket  No.  FMCSA-02-1 1650  (HM-232A)] 
RIN2137-AD70 

Security  Requirements  for  Motor 
Carriers  Transporting  Hazardous 
Materials 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Research  and  Special  Programs 
Administration  (RSPA)  has  assumed  the 
lead  role  from  the  Federal  Motor  Carrier 
Safety  Administration  (FMCSA)  for 
rulemaking  addressing  the  security  of 
motor  carrier  shipments  of  hazardous 
materials.  On  July  16.  2002,  the  two 
agencies  published  a  joint  advance 
notice  of  proposed  rulemaking 
(ANPRM),  requesting  comments  on 
technological  and  operational  measures 
to  enhance  hazardous  materials 
transportation  security.  Because  the 
Homeland  Security  Act  of  2002 
provides  RSPA  with  enhanced  authority 
to  regulate  hazardous  materials 
transportation  security,  RSPA  will  lead 
further  rulemaking  development  on  this 
subject. 

DATES:  This  notice  is  effective  March  19, 
2003. 

ADDRESSES:  You  cem  mail,  fax,  hand 
deliver  or  electronically  submit  written 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401 ,  400  Seventh 
Street.  SW..  Washington,  DC  20590- 
0001,  FAX  (202)  493-2251,  on-line  at 
http://dmses.dot.gov/submit.  You  must 
include  in  your  comment  the  docket 
number  that  appears  in  the  heading  of 
this  document.  You  can  examine  and 
copy  all  comments  at  the  above  address 
from  9  a.m.  to  5  p.m.,  EDT,  Monday 
through  Friday,  except  Federal  holidays. 


You  can  also  view  all  comments  or 
download  an  electronic  copy  of  this 
document  from  the  DOT  Docket 
Management  System  (DMS)  at  http:// 
dms.dot.gov/search.htm  by  typing  the 
last  five  digits  of  the  document  number 
appearing  at  the  heading  of  this 
document.  The  DMS  is  available  24 
hours  each  day,  365  days  each  year.  You 
can  get  electronic  submission  and 
retrieval  help  and  guidelines  at  the 
"Help"  section  of  the  Web  site.  If  you 
want  us  to  notify  you  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard,  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Gorsky,  Office  of  Hazardous 
Materials  Standards,  Research  and 
Special  Programs  Administration,  202- 
366-8553. 

SUPPLEMENTARY  INFORMATION:  On  Jldy 
16,  2002.  FMCSA  and  RSPA  published 
a  joint  ANPRM  entitled  "Security 
Requirements  for  Motor  Carriers 
Transporting  Hazardous  Materials"  (67 
FR  46622).  In  the  ANPRM.  RSPA  and 
FMCSA  sought  information  on  the 
feasibility  of  imposing  specific  security 
requirements  on  motor  carriers  that 
transport  hazardous  materials  in 
commerce.  The  ANPRM  noted  that 
certain  government  agencies,  including 
the  Department  of  Defense,  the 
Department  of  Energy,  and  the  Nuclear 
Regulatory  Commission,  as  well  as  some 
private  companies,  employ  rigorous 
security  measures  to  protect  sensitive 
shipments  and  suggested  that  some  of 
these  security  measures  could  also  be 
appropriate  for  broader  application  to 
commercial  motor  carrier  shipments  of 
hazardous  materials.  In  addition,  the 
ANPRM  described  technological 
solutions  for  tracking  shipments, 
communicating  with  drivers,  or 
securing  shipments  within  trailers  that 
can  protect  shipments  from  hijacking  or 
provide  an  early  indication  of  a 
potential  security  problem.  The  ANPRM 
asked  for  comments  on  the  feasibility  of 
mandating  technological  or  operational 
measures  such  as  escorts,  vehicle 
tracking  and  monitoring  systems. 
emergency  warning  systems,  remote 
shut-offs,  direct  short-range 
communications,  and  advance 
notification  of  shipments  to  state  and 
local  authorities.  After  an  extension,  the 
comment  period  for  the  ANPRM  closed 
November  15,  2002.  Comments  received 
in  response  to  the  ANPRM  are 
accessible  through  DOT's  Dockets 
Management  System  under  Docket  No. 
FMCSA-01-11650  (HM-232A). 
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RSPA's  lead  role  in  addressing 
hazardous  materials  transportation 
security  was  clarified  with  an 
amendment  to  the  Federal  hazardous 
mat^als  transportation  law  (Federal 
hazmat  law;  49  CFR  5101  et  seq.)  in  the 
Homeland  Security  Act  of  2002  (Pub. 
Law.  107-296).  Under  section  1711  of 
the  Homeland  Security  Act,  the 
Secretary  of  Transportation's  authority 
to  regulate  hazardous  materials,  which 
is  delegated  to  RSPA,  was  expanded  to 
include  hazardous  materials 
transportation  security?  Section  1711 
amended  section  5103  of  Federal 
hazmat  law  to  require  the  Secretary  to 
"prescribe  regulations  for  the  safe 


transportation,  including  security,  of 
hazardous  material  in  intrastate, 
interstate,  and  foreign  commerce"  and 
to  provide  that  the  regulations  "shall 
govern  safety  aspects,  including 
security,  of  the  transportation  of 
hazardous  material  the  Secretary 
considers  appropriate."  Accordingly, 
RSPA  and  FMCSA  determined  that 
RSPA  should  take  the  lead  in  future 
rulemaking  to  address  the  security  of 
ha2:ardous  materials  shipments 
transported  by  motor  carriers.  The 
Spring  2003  edition  of  the  Semi- Annual 
Regiilatory  Agenda  will  reflect  that 
RSPA  has  assumed  leadership  of  this 
rulemakii^  project. 


Once  RPSA  develops  its  next 
regulatory  action  on  this  subject,  it  will 
establish  its  own  docket  number.  RSPA 
plans  to  provide  public  access  to  that 
regulatory  action,  through  a  hyperlink 
connecting  the  current  FMCSA  docket 
number  to  the  new  RSPA  docket 
number.  Thus,  parties  searching  for 
updated  information  on  this  rulemaking 
through  the  former  docket  number  will 
be  apprised  of  RSPA's  rulemaking.' 

Issued  on:  March  14,  2003. 
Pamela  M.  Pelcovits,  " 

Acting  Associate  Administrator,  Policy,  Plans, 
and  Regulation. 
(FR  Doc.  03-6628  Filed  3-18-03:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  ttte  Secretary 

Notice  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board  Meeting 

agency:  Research,  Education,  and 
Economics,  USDA. 
action:  Notice  of  meeting. 

SUUUARY:  la  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  United  States 
Department  of  Agriculture  announces  a 
meeting  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board. 
DATES:  The  National  Agricultural 
Research,  Extension.  Education,  and 
Economics  Advisory  Board  will  meet  on 
March  24-26,  2003. 

The  public  may  file  written  comments 
before  or  up  to  two  weeks  after  the 
meeting  with  the  contact  person. 
ADDRESSES:  On  March  24  and  25,  2003, 
the  meeting  will  take  place  at  the 
Phoenix  Park  Hotel.  20  North  Capitol 
Street,  NW.,  Washington.  DC  20001.  On 
March  26,  2003,  the  meeting  will  occur 
at  the  United  States  Department  of 
Agriculture,  National  Agricultural 
Statistics  Service  (NASS),  located  at  the 
South  Building,  5th  Floor,  4th  Wing, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250. 

Written  comments  from  the  public 
may  be  sent  to  the  Contact  Person 
identified  in  this  notice  at:  The  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board:  Research,  Education,  and 
Economics  Advisory  Board  Office, 
Room  344-A,  Jamie  L.  Whitten 
Building,  United  States  Department  of 
Agriculture,  STOP  2255.  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2255. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hanfman,  Executive  Director, 
National  Agricultural  Research, 


Extension.  Education,  and  Economics 
Advisory  Board;  telephone:  (202)  720- 
3684;  fax:  (202)  720-6199;  or  e-mail: 
dhanfman@reeusda.gov. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  March  24,  2003,  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board  will  hold  a  general  meeting  at 
The  Phoenix  Park  Hotel  (Phoenix  Park 
Ballroom).  In  the  morning,  starting  at 
8:30  a.m.,  you  will  hear  welcome 
remarks  from  the  Advisory  Board  Chair 
and  the  USDA  Under  Secretary  for 
Research,  Education,  &  Economics 
(REE).  Starting  at  9  a.m.,  the  Advisory 
Board  will  conduct  its  general  business 
with  a  special  Agricultural  Research 
Service  (ARS)  Update  on  the  Peer 
Review  Process  of  National  Intramural 
Research  Programs  by  an  ARS  Official. 
A  special  focus  session  follows  at  10 
a.m.  that  recaps  Board 
Recommendations  to  the  Secretary 
during  the  current  Administration.  A 
Working  Lunch  follows  with  a  panel  of 
invited  congressional  staff  who  will 
discuss  agricultural  research  issues.  At 
1:30  p.m.,  the  Board  will  convene  with 
a  special  focus  session  on  REE 
Relevance  and  Adequacy  of  Funding. 
Invited  speakers  for  this  session  include 
the  REE  Budget  Coordinator,  and  the 
chair  of  the  "Committee  on 
Opportunities  in  Agriculture"  that 
conducted  the  study  of  the  REE  mission 
area  under  the  auspices  of  the  National 
Academy  of  Sciences.  At  4  p.m.,  the 
Board  will  begin  breakout  groups  to 
address  topics  related  to  REE  relevance 
and  adequacy  of  funding.  From  7  to  9 
p.m.  in  The  Phoenix  Park  Hotel,  a 
working  dinner  will  be  held  for  the 
Board  and  meeting  attendees  and 
include  a  guest  speaker.  The  public  is 
responsible  for  its  own  meals. 

On  Tuesday,  March  25.  2003,  the 
Advisory  Board  will  continue  with  the 
focus  session  breakout  groups  on  the 
"Relevance  and  Adequacy  of  Funding 
Review".  At  1:30  p.m.,  breakout  groups 
will  reconvene,  report  to  the  full  Board 
on  their  respective  findings  and  come  to 
closure  on  recommendations. 

On  Wednesday,  March  26.  2003.  the 
Advisory  Board  meeting  will  be  held  at 
USDA's  National  Agricultural  Statistics 
Service  (NASS)  facility,  which  is 
located  at  1400  Independence  Avenue 
SW.,  Washington,  DC  20036  (South 
Building,  5th  Floor,  4th  Wing).  NASS 


will  conduct  the  program  and  highlight 
their  key  activities. 

The  Advisory  Board  Meeting  will 
adioum  on  Wednesday,  March  26,  2003, 
at  11:30  a.m.  Opportunities  for  pubUc 
comment  will  be  available  on  March  24 
around  11:45  a.m^  March  25  around 
4:30  p.m.,  and  March  26  prior  to  the 
11:30  a.m.  adjournment.  Also,  written 
Comments  for  the  public  record  will  be 
welcomed  before  and  up  to  two  weeks 
following  the  Board  meeting  (by  close  of 
business  Wednesday.  April  9.  2003).  All 
statements  will  become  a  part  of  the 
official  record  of  the  National 
Agricultural  Research,  Extension. 
Education,  and  Economics  Advisory 
Board  and  will  be  kept  on  file  for  public 
review  in  the  Research.  Extension. 
Education,  and  Economics  Advisory 
Board  Office. 

The  findings  of  this  Advisory  Board  " 
Meeting  and  two  Focus  Sessions  will  be 
based  on  input  from  speakers,  other 
stakeholders,  the  general  public,  and 
Board  discussions. 

The  consolidated  meeting  agenda  is  as 
follows: 

Location:  The  Phoenix  Park  Hotel, 
Phoenix  Park  Ballroom. 

h4arch  24 — 8:30  a.m.  to  9:40  a.m.— 
Welcome  Remarks.  9:10  a.m.  to  9:40 
a.m.— ARS  Update  on  National  Peer 
Review  Process  of  Intramural 
Research  Programs. 

March  24—10  a.m.  to  6  p.m.— General 
Meeting  and  Focus  Sessions  I  &  11  on 
Board's  Previous  Advice  to  the 
Secretary,  and  REE  Relevance  and 
Adequacy  of  Funding  Review. 

March  24—12  (noon)  Working  lunch  w/ 
congressional  staff  (to  be  confirmed). 

March  24—1:30  p.m.  to  6  p.m.— Special 
Focus  Session  on  REE  Relevance  and 
Adequacy  of  Funding. 

March  24 — 7  p.m.  to  9  p.m.— Working 
Reception  w/Guest  Speaker  (Location: 
The  Phoenix  Park  Hotel). 

March  25 — 8:30  a.m.  to  6  p.m.— Focus 
Session  on  the  Relevance  and 
Adequacy  Funding  Review  (breakout 
groups  in  the  morning). 

March  26—8  a.m.  to  11:30  a.m.— 
National  Agricultural  Statistics 
Service  (NASS)  Program  (Location: 
NASS,  USDA,  1400  Independence 
Avenue,  NW.,  South  Bldg.,  5th  Floor. 
4th  Wing.  Washington,  DC  20250. 
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Done  at  Washington,  DC,  this  13th  day  of 
March,  2003. 
Joseph  J.  Jen, 

Undersecretary,  Research,  Education,  and 
Economics. 
[PR  Doc.  03-6664  Filed  3-18-03;  8:45  am] 

BILUNG  CODE  3410-22-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Biscuit  Fire  Recovery  Project,  Rogue 
River  and  Slslclyou  National  Forests, 
Curry  and  Josephine  Counties,  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  proposed  activities  in 
areas  burned  in  the  summer  of  2002  by 
the  Biscuit  Fire.  The  Biscuit  Fire 
affected  almost  500,000  acres  burning  in 
the  steep  canyons  of  the  Klamath/ 
Siskiyou  Mountains.  It  destroyed  four 
homes,  burned  millions  of  trees,  and 
altered  habitat  for  various  plant, 
wildlife,  and  fish  species,  including 
Threatened.  Endangered,  and  Sensitive 
species.  The  fire  damaged  roads,  trails, 
recreation  signs  and  other  structures. 
The  implementation  of  this  proposal  is 
scheduled  for  fiscal  yeai-s  2004  through 
2009.  The  proposed  action  would  be  in 
compliance  with  the  1989  Siskiyou 
National  Forest  Land  and  Resource 
Management  Plan,  as  amended  by  the 
Northwest  Forest  Plan,  which  provides 
the  overall  guidance  for  management  of 
this  area.  The  Rogue  River  and  Siskiyou 
National  Forests  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  The  agency  will  give 
notice  of  the  full  environmental  analysis 
and  decision-making  process  so 
interested  and  affected  people  may  be 
able  to  participate  and  contribute  in  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
April  18,  2003. 

ADDRESSES:  Send  E-Mail  comments  to 
R6_biscuit@fs.fed.usoT  written 
comments  to  Rogue  River  and  Siskiyou 
National  Forests,  PO  Box  520,  Medford 
Oregon,  97501,  Attn:  Biscuit  Fire 
Recovery  Project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  can  be  directed  to:  Tom  Link, 
Biscuit  Fire  Recovery  Project  Leader, 
Rogue  River  and  Siskiyou  National 
Forests,  phone:  (541)  471-6500,  E-Mail 
to:  R6_biscuit@fs.fed.us. 
SUPPLEMENTARY  INFORMATION: 


Purpose  and  Need  for  Action 

There  is  a  need  to  recover 
merchantable  timber  before  it's  value  is 
lost  to  deterioration. 

There  is  a  need  to  restore  vegetation 
that  has  been  killed  or  altered  by  the 
Biscuit  Fire.  Approximately  225,000 
acres  have  lost  a  significant  conifer  tree 
component,  including  almost  80,000 
acres  of  Northern  Spotted  Owl  habitat. 
Revegetation  is  needed  to  accelerate 
restoration  of  conditions  that  existed 
prior  to  fire  excliision.  The  objective  is 
to  restore  lost  habitat  and  provide  for 
future  timber  production. 

There  is  a  need  to  protect  the 
remaining  late  successional  habitat, 
used  by  Threatened  or  Endangered 
(T&E)  species,  from  further  loss  from 
fire  and  insects.  The  objective  is  to 
reduce  the  risk  of  future  catastrophic 
fire  that  can  destroy  this  habitat.  There 
may  also  be  a  need  to  reduce  the  risk  of 
insect' infestation  that  can  skill 
remaining  healthy  trees. 

There  is  a  need  to  protect  forest  users, 
adjacent  private  property  values,  and 
communities.  The  objective  is  to  reduce 
the  risk  of  catastrophic  fire  and  insect 
infestations  from  developing  on  ^ 
National  Forest  System  lands  and 
moving  onto  adjacent  lands. 

This  project  will  also  include  a 
number  of  learning  opportunities  that 
can  be  integrated  within  the  proposed 
action.  Some  post  fire  management 
actions  are  controversial  and  there  is 
uncertainity  about  how  well  some 
activities  will  achieve  objectives. 

Propo^d  Action.  The  following 
proposed  actions  are  designed  to 
provide  commercial  wood  products, 
restore  and  protect  late  successional 
forest  and  meadow  habitat,  restore  and 
maintain  water  quality,  and  reforest 
conifer  stands.  Actions  are  also 
designed  to  reduce  risk  to  commimities 
and  private  lands,  and  learn  more  about 
the  recovery  of  post  fire  environments 
and  the  effects  of  post  fire  activities 
(including  salvage  logging). 

The  salvage  of  commercial  wood 
products  bora  Matrix  lands  is  planned 
on  approximately  7,000  acres  with  an 
estimated  potential  recovery  of  90 
nunbf.  These  areas  will  be  consistent 
with  the  standards  and  guidelines  of  the 
Siskiyou  Land  and  Resource 
Management  Plan  (LRMP)  as  amended 
by  the  Northwest  Forest  Plan. 

The  protection  of  late  successional 
habitat  and  communities  is  proposed  by 
reducing  fuels  on  about  16,000  acres 
(many  of  these  acres  are  within  Late 
Successional  Reserves).  Treatments 
could  include  cutting,  yarding,  piling, 
or  buiming  existing  hazardous  fuels 
adjacent  to  remaining  late  successional 


habitat  patches  (about  4,000  acres).  A 
portion  of  these  treatments  will  result  in 
shaded  fuelbreaks  (approximately 
12.000  acres)  as  described  by  Agee'ef  al. 
(1999;  The  Use  of  Shaded  Fuel  Breaks 
in  Landscape  Fire  Management;  Forest 
Ecology  and  Management;  127  (2000) 
55-66). 

Meadow  habitat  treatments  are 
proposed  on  about  1 .000  acres.  This 
may  include  removing  dead  trees  to 
better  maintain  the  meadows  over  time. 
Some  historic  meadows  that  were 
overgrown  by  trees,  had  those  trees 
killed  by  the  fire.  The  removal  of 
excessive  amounts  of  dead  wood  can 
help  maintain  meadow  grass  and  forb 
species  over  time. 

Reforestation  of  conifer  stands  is 
proposed  on  approximately  30.000 
acres.  These  areas  are  expected  to  need 
varying  levels  of  site  preparation.  Site 
preparation  will  include  reducing 
competing  vegetation  by  manual 
methods  or  reducing  dead  fuels  by 
cutting,  moving,  or  burning. 

This  proposal  will  analyze  the 
probability  of  bark  beetle  outbreaks  and. 
if  indicated,  consider  the  salvage  of  bug- 
infested  green  trees. 

Improvement  or  closing  of  roads  may 
be  proposed  to  reduce  the  risk  to  water 
quality.  Treatments  could  include 
improved  drainage,  erosion  control 
designs,  or  decommissioning  of  roads 
that  are  sediment  risks  and  not  needed 
for  management  purposes. 

There  is  an  opportiinity  to  design 
recovery  actions  to  learn  about  the 
effectiveness  of  various  methods  for 
recovering  post  fire  environments. 
.  These  proposals  can  include  differing 
reforestation  techniques,  fuels 
treatments,  or  salvage  harvesting 
methods,  as  well  as,  comparing  natural 
recovery  processes  to  more  active 
methods.  These  proposals  may  be 
incorporated  into  project  alternatives. 

The  proposed  action  considers 
treatments  (not  including  salvage 
logging)  of  2,000  acres  in  Inventoried 
Roadless  Areas  (IRA's).  The  goal  of 
treatments  is  to  reduce  ladder  fuels  and  . 
concentrations  of  hazardous  fiiels 
around  key  areas  of  remaining  habitat 
for  T&E  species  and  to  improve 
fuelbreaks  adjacent  to  communities. 
These  treatments  could  reduce  the 
likelihood  of  uncharacteristic  wildfire 
effects  (Federal  Register/Vol.  66.  No.  9. 
January  12,  2001).  This  activity  will  be 
consistent  with  the  Interim  Directive 
1920-2001-1,  which  limits  activities  in 
IRA's.  Implementation  of  this  directive 
is  under  the  authority  of  the  Forest 
Supervisor. 

A  portion  of  the  proposed  action  may 
analyze  and  recommend  activities  on 
federal  lands  under  the  administration 
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of  the  Bureau  of  Land  Management  in 
the  Silver  Creek  and  Deer  Qreek 
drainages.  These  areas  were  burned 
within  the  Biscuit  Fire. 

Scoping  Process.  Public  participation 
will  be  sought  at  several  points  during 
the  analysis,  including  listing  of  this 
project  in  the  Spring  2003  and 
subsequent  issues  of  the  Siskiyou 
National  Forest's  quarterly  publication 
"Schedule  of  Proposed  Activities,"  and 
letters  to  agencies,  organizations,  tribes, 
and  individuals  who  have  previously 
indicated  theifinterest  in  such 
activities.  Information  about  the  project 
can  be  found  at  http:// 
www.biscuitfire.com. 

The  scoping  process  will  include: 
identifying  potential  issues,  identifying 
major  issutes  to  be  analyzed  in  depth, 
eliminating  non-significant  issues  or 
those  previously  covered  by  a  relevant 
environmental  analysis,  considering 
additional  alternatives  which  will  be 
derived  from  issues  recognized  during 
scoping  activities,  and  identifying 
potential  environmental  effects  of  this 
proposed  action  and  alternatives  (i.e. 
direct,  indirect,  and  cumulative  effects 
and  connected  actions). 

Comments.  Some  of  the  preliminary 
issues  that  have  been  identified  include 
the  effects  of  the  proposed  action  on: 
landscape  pattern  and  habitat  diversity; 
fire  hazard  associated  with  the  change 
in  fuels;  water  quality;  threatened, 
endangered  or  sensitive  species;  salvage 
logging;  reforestation  and  activities  in 
Inventoried  Roadless  Areas. 

Public  comments  about  this  proposal 
are  requested  in  order  to  assist  in 
properly  scoping  issues,  determining 
how  to  best  manage  the  resources,  and 
fully  analyzing  environmental  effects. 
Comments  received  to  this  notice, 
including  names  and  addresses  of  those 
who  comment,  will  be  considered  part 
of  the  public  record  on  this  proposed 
action  and  will  be  available  for  public 
inspection.  Conmients  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  Parts  215  and 
217.  Additionally,  pursuant  to  7  CFR 
1.27(d),  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
Freedom  of  Information  Act  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that,  under  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 


denied;  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  resubmitted  with 
or  without  name  and  address  within  a 
specified  number  of  days. 

A  draft  EIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  by  July 
2003.  The  EPA  will  publish  a  Notice  of 
Availability  (NOA)  of  the  draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  NOA  appears  in  the 
Federal  Register.  The  final  EIS  is 
expected  in  November  2003. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  given 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 


public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

The  final  EIS  is  scheduled  to  be 
available  November  2003.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  The  Forest  Service  is  the 
lead  agency  and  the  Responsible  Official 
is  the  Forest  Supervisor,  Rogue  River 
and  Siskiyou  National  Forests.  The 
responsible  official  will  decide  whether 
or  not.  and  where,  to  savage  harvest 
timber,  construct  fuel-breaks,  plant  trees 
and  other  vegetation,  prevent  or  mitigate 
pest  outbreaks,  repair  facilities,  stabilize 
soils,  and  mitigate  safety  hazards.  The 
responsible  official  will  also  decide  how 
to  mitigate  impacts  of  these  actions  and 
will  determine  when  and  how  much 
monitoring  of  effects  will  take  place. 

The  Responsible  Official  will 
document  the  Biscuit  Fire  Recovery 
Project  decision  and  reasons  for  the 
decision  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
Part  215). 

Dated:  March  12.  2003. 
Scott  D.  Conroy, 

Forest  Supervisor. 

(FR  Doc.  03-6503  Filed  3-18-03;  8:45  am] 

BILUNG  C006  3410-11-«i 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Montana  Advisory  Committee 

Agenda  and  Notice  of  Public  Meeting 
of  the  Montana  Advisory  Committee 
Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Montana  Advisory 
Committee  to  the  Commission  will 
convene  at  6  p.m.  and  adjourn  at  8:30 
p.m.  on  Monday,  March  31,  2003,  at  the 
Holiday  Inn  Express,  701  Washington 
Street,  Helena.  Montana  59601.  The 
purpose  of  the  briefing  is  a  follow  up 
activities  to  the  Committee's  report. 
Equal  Educational  Opportunity  for 
Native  American  Students  in  Montana 
Public  Schools. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact.  John 
Dulles.  Director  of  the  Rocky  Mountain 
Regional  Office.  303-86fr-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 
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The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington.  DC.  March  13,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  03-6512  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Industry  and 
Security. 

Title:  BIS  Program  Evaluation. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  0694-0125. 

Type  of  Request:  Emergency 
clearance. 

Burden:  650  hours. 

Average  Time  Per  Response:  10 
minutes  per  response. 

Number  of  Respondents:  3,900 
respondents. 

Needs  and  Uses:  This  survey 
capability  is  needed  by  BIS  seminar 
instructors  at  seminar  programs 
throughout  the  year.  Seminar 
participants  will  be  asked  to  fill  out  the 
evaluation  form  during  the  program  and 
tvuTi  it  in  at  the  end  of  the  program.  The 
responses  to  these  questions  will 
provide  useful  and  practical  information 
that  BIS  can  use  to  determine  that  it  is 
providing  a  quality  program  and  gives 
BIS  information  useful  to  making 
recommended  improvements. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek.  DOC 
Paperwork  Clearance  Officer.  (202)  482- 
0266,  Department  of  Commerce,  Room 
6625, 14Ui  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collectioft  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 


Dated:  March  14,  2003. 
Madeleine  Gayton,  ^ 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-6572  Filed  3-18-03;  8:45  am) 
BHJJNG  CODE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trad^  Zones  Board 

[Docket  15-2003] 

Foreign-Trade  Zone  92 — Harrison 
County,  Mississippi,  Expansion  of 
Manufacturing  Auttiorlty— Subzone 
92D,  Chevron  Products  Company, 
Pascagoula,  MS 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Mississippi  Coast  Foreign- 
Trade  Zone,  Inc.,  grantee  of  FTZ  92, 
requesting  authority  on  behalf  of 
Chevron  Products  Company  (Chevron), 
to  expand  the  scope  of  manufacturing 
activity  conducted  under  zone 
procedures  vtithin  Subzone  92D  at  the 
Chevron  oil  refinery  complex  in 
Pascagoula,  Mississippi.  'The 
appUcation  was  subinitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  March  11.  2003. 

Subzone  92D  (3.100  acres.  1.200 
employees)  was  approved  by  the  Board 
in  1995  and  is  located  on  the 
Mississippi  Soimd.  east  of  Pascagoula, 
some  35  miles  east  of  Gul^ort,  in 
Jackson  County,  Mississippi.  Authority 
was  granted  for  the  mcmufacture  of  fuel 
products  and  certain  petrochemical 
feedstocks  and  refinery  by-products 
(Board  Order  747.  60  FR  32503.  June  22. 
1995.  as  amended  by  Board  Order  1116, 
65  FR  52696.  August  30.  2000). 

The  refinery  (310,000  barrels  per  day) 
is  used  to  produce  fuels  and 
petrochemical  feedstocks.  The 
expansion  request  involves  several 
modified  and  upgraded  processing 
units.  The  reconfigiured  facilities  will 
increase  the  overall  capacity  of  the 
refinery  to  360.000  BPD.  The  feedstocks 
used  and  product  slate  will  remain 
unchanged.  Some  95  percent  of  the 
crude  oil  will  be  sourced  from  abroad. 

Zone  procedures  would  exempt  the 
new  refinery  facilities  from  Customs 
duty  pa)rments  on  the  foreign  products 
used  in  its  exports.  Some  15  percent  of 
the  plant's  shipments  are  exports.  On 
domestic  sales,  the  company  would  be 
able  to  choose  the  Customs  duty  rates 
for  certain  petrochemical  feedstocks 
(duty-free)  by  admitting  foreign  crude 
oil  in  non-privileged  foreign  status.  The 


application  indicates  that  the  savings 
from  zone  procedures  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  the  Board's 
regidations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board'sJExecutive  Secretary  at  one  of 
the  following  addresses: 

1 .  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW..  Washington.  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W.  1401  Constitution  Ave. 
NW..  Washington.  DC  20230.  The 
closing  period  for  their  receipt  is  May 
19.  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
Jime  2,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  th6 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Bureau  of  Customs 
and  Border  Protection.  535  E)elmas 
Avenue.  Suite  2.  Pascagoula.  MS  39567. 

Dated:  March  11,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

(FR  Doc.  03-6483  Filed  3-18-03;  8.45  am] 

BILLING  COOE  3$10-OS-P 


DEPARTMENT  OF  COMMERCE       « 

Foreign-Trade  Zones  Board 

[Docket  14-2003] 

Foreigr>-Trade  Zone  40— Cleveland, 
OH,  Area  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Cleveland-Cuyahoga 
County  Port  Authority,  grantee  of 
Foreign-Trade  Zone  40,  requesting 
authority  to  expand  its  zone  in  the 
Cleveland,  Ohio,  area,  within  the 
Cleveland  Customs  port  of  entry.  The 
application  was  submitted  piu^uant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  March  10,  2003. 

FTZ  40  was  approved  on  September 
29, 1978  (Board  Order  135.  43  FR  46886. 
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10/11/78)  and  expanded  in  June  1982 
(Board  Order  194,  47  FR  27579.  6/25/ 
82);  April  1992  (Board  Order  574,  57  FR 
13694,  4/17/92);  February  1997  (Board 
Order  870,  62  FR  7750,  2/20/97);  June 
1999  (Board  Order  1040,  64  FR  33242, 
6/22/99);  and.  April  2002  (Board  Order 
1224,  67  FR  20087,  4/15/02).  The 
general-purpose  zone  project  currently 
consists  of  the  following  sites  in  the 
Cleveland,  Ohio,  area:  Site  1  (94 
acres) — Port  of  Cleveland  comply  on 
Lake  Erie  at  the  mouth  of  the  Cuyahoga 
River,  Cleveland;  Site  2  (128  acres)— the 
IX  Center  (formerly  the  "Cleveland  Tank 
Plant"),  in  Brook  Park,  adjacent  to  the 
Cleveland  Hopkins  International 
Airport;  Site  3  (1,900  acres)— Cleveland 
Hopkins  International  Airport  complex; 
Site  4  (450  acres)— Burke  Lakefront 
Airport,  1501  North  Marginal  Road, 
Cleveland;  Site  5  (298  acres) — Emerald 
Valley  Business  Park,  Cochran  Road  and 
Beaver  Meadow  Parkway,  Glenwillow; 
Site  6  (30  acres) — Collinwood  site. 
South  Waterloo  (South  Marginal)  Road 
and  East  152nd  Street.  Cleveland;  Site  7 
(47  acres) — Water  Tower  Industrial 
Park.  Coit  Road  and  East  140th  Street. 
Cleveland;  Site  8  (83  acres)— 
Strongsville  Industrial  Park.  Royalton 
Road  (State  Route  82).  Strongsville;  Site 
9  (13  acres) — East  40th  Street  between 
Kelley  &  Perkins  Avenues  (3830  Kelley 
Avenue),  Cleveland;  and.  Site  10  (15 
acres) — Frane  Industrial  Park.  Forman 
Road.  Ashtabula;  Temporary  Site  11  (15 
acres) — Snow  Road  Industrial  Park. 
18901  Snow  Road,  Brook  Park;  and, 
Temporary  Site  12  (32  acres)— Tow  Path 
Valley  Business  Park.  3060  Eggers 
Avenue.  Cleveland.  Applications  are 
pending  with  the  FTZ  Board  to  expand 
existing  Site  3  (Docket  38-2002).  and  to 
expand  existing  Site  1  (Docket  6-2003). 

The  applicant  is  now  requesting 
authority  to  expand  existing  Site  8  by 
adding  an  additional  91  acres  within  the 
Strongsville  Industrial  Park,  near  the 
intersection  of  Foltz  Industrial  Parkway 
and  Lunn  Road.  Strongsville.  This 
increases  the  total  acreage  at  this  site  to 
174  acres.  The  site  is  owned  by  Duke 
Realty  Corp..  Astro  Instrumentation 
L.L.C.  and  Arthur  Properties  Ltd.  The 
site  will  provide  public  warehousing 
and  distribution  services  to  area 
businesses.  It  will  also  offer  sites 
suitable  for  manufacturing  activity, 
though  ho  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 


Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W. 
1099  14th  Street.  NW.,  Washington,  DC 

20005. 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB —  " 
Suite  4100W,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
May  19,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  1 5-day  period  (to 
June  2,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
address  Number  1  listed  above,  and  at 
the  U.S.  Department  of  Commerce 
Export  Assistance  Center,  600  Superior 
Avenue  East.  Suite  700.  Cleveland.  OH 
44114. 

Dated:  March  10.  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 

|FR  Doc.  03-6482  Filed  3-18-03;  8:45  am] 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Materials  Technical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

The  Materials  Technical  Advisory 
Committee  will  meet  on  April  8.  2003. 
10:30  a.m..  Herbert  C.  Hoover  Building. 
Room  3884.  14th  Street  between 
Constitution  &  Pennsylvania  Avenues. 
NW..  Washington.  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Industry  and  Security  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
materials  and  related  technology. 

Agenda 

Public  Session 

1.  Opening  remarlcs  and  introductions. 

2.  Presentation  of  papers  and  comments  by 
the  public. 

3.  Discussion  on  list  of  chemicals  proposed 
for  the  Australia  Group  control  list: 
Tri-isopropyl  phosphite  (CAS  #  116-17-6) 
Di-isopropopyl  phosphite  (CAS  #  1809-20-7) 
Methylphosphonic  acid  (CAS  #  993-1.3-5) 
Oxalyl  chloride  (ethanedioyl  dichloride] 

(CAS  #  79-37-8) 


Diethyl  methylphosphonate  (CAS  #  683-08- 

9) 
N,  N-Dimethylamido  phosphoryldichloride 

(dimethylphosphoramidic  dichloride] 

(CAS  #  677-43-0) 
Thiophosphoryl  chloride  (CAS  #  3982-91-0) 

Closed  Session 

4.  Discussion  of  matters  properly  classified 
under  Executive  Order  12958,  dealing  with 
U.S.  export  control  programs  and  strategic 
criteria  related  thereto. 

A  limited  number  of  seats  will  be  available 
during  the  public  session  of  the  meeting. 
Reservations  are  not  accepted.  To  the  extent 
time  permits,  members  of  the  public  may 
present  oral  statements  to  the  Committee. 
Written  statements  may  be  submitted  at  any 
time  before  or  after  the  meeting.  However,  to 
facilitate  distribution  of  public  presentation 
materials  to  Committee  members,  the 
materials  should  be  forwarded  prior  to  the 
meeting  to  the  following  address:  Ms.  Lee 
Ann  Carpenter.  OSIES/EA/BIS  MS:  3876. 
U.S.  Department  of  Commerce,  14  St.  and 
Constitution  Ave..  NW.,  Washington.  DC 
20230. 

The  Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  delegate  of  the 
General  Counsel,  formally  determined  on 
February  6.  2002,  pursuant  to  section  10(d) 
of  the  Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee  and  of 
any  Subcommittee  thereof  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in  section 
10(a)(1)  and  (a)(3)  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be  open  to 
thfe  public.  For  more  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 

Dated:  March  14,2003. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
IFR  Doc.  03-6513  Filed  3-18-03:  8:45  am] 
BILLING  CODE  3S1l>->rr-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-588-824] 

Certain  Corrosion-Resistant  Cart>on 
Steel  Flat  Products  From  Japan:  Notice 
of  Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  of  the 
Antidumping  Order,  and  Intent  To 
Revoke  Order  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  and 
preliminary  results  of  changed 
circumstances  antidumping  duty 
review,  and  intent  to  revoke  order  in 
part. 

SUMMARY:  In  accordance  with  751(b)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
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Act")  and  section  351.216(b)  of  the 
Department  of  Conmierce's  ("the 
Department")  regulations,  Nippon  Steel 
("Nippon")  filed  a  request  for  a  changed 
circimistances  review  of  the 
antidumping  order  on  certain  corrosion- 
resistant  carbon  steel  flat  products  from 
Japan  with  respect  to  the  carbon  steel 
flat  products  as  described  below. 
Domestic  producers  of  the  like  product 
have  affirmatively  expressed  no  interest 
in  continuation  of  the  order  with  respect 
to  these  particular  products.  In  response 
to  Nippon's  request,  the  Department  is 
initiating  a  changed  circumstances 
review  and  issuing  a  notice  of  intent  to 
revoke  in  part  the  antidumping  duty 
order  on  certain  corrosion-resistant 
carbon  steel  flat  products  from  Japan. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  March  19,  2003. 
FOR  FURTHER  INFpRMATION  CONTACT: 
Catherine  Bertraiid  or  Peter  Mueller, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3207, 
and  (202)  482-5811,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  31,  2003,  Nippon 
requested  that  the  Department  revoke  in 
part  the  antidtmiping  duty  order  on 
certain  corrosion-resistant  carbon  steel 
flat  products  from  Japan.  Specifically, 
Nippon  requested  that  the  Department 
revoke  the  order  with  respect  to  imports 
meeting  the  following  specifications:  (1) 
flat-rolled  products  (provided  for  in 
HTSUS  subheading  7210.49.00),  other 
than  of  high-strength  steel,  known  as 
"ASE  Iron  Flash"  and  either:  (A)  Having 
a  base  layer  of  zinc-based  zinc-iron  alloy 
applied  by  hot-dipping  and  a  surface 
layer  of  iron-zinc  alloy  applied  by 
electrolytic  process,  the  weight  of  the 
coating  emd  plating  not  over  40  percent 
by  weight  of  zinc;  or  (B)  two-layer- 
coated  corrosion-resistant  steel  with  a 
coating  composed  of  (a)  a  base  coating 
layer  of  zinc-based  zinc-iron  alloy  by 
hot-dip  galvanizing  process,  and  (b)  a 
surface  coating  layer  of  iron-zinc  alloy 
by  electro-galvanizing  process,  having 
an  effective  amount  of  zinc  up  to  40 
percent  by  weight,  and  (2)  corrosion 
resistant  continuously  annealed  flat- 
rolled  products,  continuous  cast,  the 
foregoing  with  chemical  composition 
(percent  by  weight):  carbon  not  over 
0.06  percent  by  weight,  manganese  0.20 
or  more  but  not  over  0.40,  phosphorus 
not  over  0.02,  sulfur  not  over  0.023, 
silicon  not  over  0.03,  aluminum  0.03  or 
more  but  not  over  0.08,  arsenic  not  over 


0.02,  copper  not  over  0.08  and  nitrogen 
0.003  or  more  but  not  over  0.008;  and 
meeting  the  characteristics  described 
below:  (A)  Products  with  one  side 
coated  with  a  nickel-iron-diffused  layer 
which  is  less  than  1  micrometer  in 
thickness  and  the  other  side  coated  with 
a  two-layer  coating  composed  of  a  base 
nickel-iron-diffused  coating  layer  and  a 
.surface  coating  layer  of  annealed  and 
softened  pure  nickel,  with  total  coating 
thickness  for  both  layers  of  more  than  2 
micrometers;  surface  roughness  (RA- 
microns)  0.18  or  less;  wiUi  scanning 
electron  microscope  (SEM)  not  revealing 
oxides  greater  than  1  micron;  and 
inclusion  groups  or  clusters  shall  not 
exceed  5  microns  in  length;  (B)  products 
having  one  side  coated  v\rith  a  nickel- 
iron-diffused  layer  which  is  less  than  1 
micrometer  in  thickness  and  the  other 
side  coated  with  a  four-layer  coating 
composed  of  a  base  nickel-iron-diffused 
coating  layer;  with  an  inner  middle 
coating  layer  of  annealed  and  softened 
piu«  nickel,  an  outer  middle  surface 
coating  layer  of  hard  nickel  and  a 
topmost  nickel-phosphorus-plated  layer; 
with  combined  coating  thickness  for  the 
four  layers  of  more  than  2  micrometers; 
surface  roughness  (RA-microns)  0.18  or 
less;  with  SEM  not  revealing  oxides 
greater  than  1  micron;  and  inclusion 
groups  or  clusters  shall  not  exceed  5 
microns  in  length;  (C)  products  having 
one  side  coated  with  a  nickel-iron- 
diffused  layer  which  is  less  than  1 
micrometer  in  thickness  and  the  other 
side  coated  with  a  three-layer  coating 
composed  of  a  base  nickel-iron-diffiised 
coating  layer,  with  a  middle  coating  ^ 
layer  of  annealed  and  softened  pure 
nickel  and  a  surface  coating  layer  of 
hard,  luster-agent-added  nickel  which  is 
not  heat-treated;  vtrith  combined  coating 
thickness  for  all  three  layers  of  more 
than  2  micrometers;  surface  roughness 
(RA-microns)  0.18  or  less;  with  SEM  not 
revealing  oxides  greater  than  1  micron; 
and  inclusion  groups  or  clusters  shall 
not  exceed  5  microns  in  length;  or  (D) 
products  having  one  side  coated  with  a 
nickel-iron-difhised  layer  which  is  less 
than  1  micrometer  in  thickness  and  the 
other  side  coated  with  a  three-layer 
coating  composed  of  a  base  nickel-iron- 
difliised  coating  layer,  with  a  middle 
coating  layer  of  annealed  and  softened 
pure  nickel  and  a  surface  coating  layer 
of  hard,  pure  nickel  which  is  not  heat- 
treated;  with  combined  coating 
thickness  for  all  three  layers  of  more 
than  2  micrometers;  surface  roughness 
(RA-microns)  0.18  or  less;  SEM  not 
revealing  oxides  greater  than  1  micron; 
and  inclusion  groups  or  clusters  shall 
not  exceed  5  microns  in  length. 


Scope  of  Review 

The  products  covered  by  the 
antidumping  duty  order  include  flat- 
rolled  carbon  steel  products,  of 
rectangiUar  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aluminiun,  or  zinc-, 
aluminum-,  nickel-  or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measiu^s  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTSUS  under  item  numbers 
7210.30.0030,  7210.30.0060, 
7210.41.0000,  7210.49.0030, 
7210.49.0090,  7210.61.0000. 
7210.69.0000,  7210.70.6030,        "" 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.20.0000, 
7212.30.1030,  7212.30.1090. 
7212.30.3000,  7212.30.5000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7212.60.0000, 
7215.90.1000, 7215.90.3000,      . 
7215.90.5000,  7217.20.1500, 
7217.30.1530,  7217.30.1560, 
7217.90.1000,7217.90.5030, 
7217.90.5060,  7217.90.5090.  hicluded  in 
this  order  are  corrosion-resistant  flat- 
rolled  products  of  non-rectangular 
cross-section  where  such  cross-section 
is  achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges. 

Excluded  from  this  order  are  flat- 
rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromiuim  and 
chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating. 

Also  excluded  from  this  order  are  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  v«dth  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness. 

Also  excluded  from  this  order  are^ 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
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rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

Also  excluded  from  this  order  are 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  following 
specifications:  (1)  Widths  ranging  from 
10  millimeters  (0.394  inches)  through 
100  millimeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that' is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum,  followed  by  a 
layer  consisting  of  chromate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consisting  of  chromate,  and  finally 
a  layer  consisting  of  silicate. 

Also  excluded  from  this  order  are 
carbon  steel  flat  products  measuring 
1.84  millimeters  in  thickness  and  43.6 
millimeters  or  16.1  millimeters  in  width 
consisting  of  carbon  steel  coil  (SAE 
1008)  clad  with  an  aluminum  alloy  that 
is  balance  aluoynum,  20%  tin,  1% 
copper,  0.3%  silicon,  0.15%  nickel,  less 
than  1%  other  materials  and  meeting 
the  requirements  of  SAE  standard  783 
for  Bearing  and  Bushing  Alloys. 

Also  excluded  from  this  order  are 
carbon  steel  flat  products  measuring 
0.97  millimeters  in  thickness  and  20' 
millimeters  in  width  consisting  of 
carbon  steel  coil  (SAE  1008)  with  a  two- 
layer  lining,  the  first  layer  consisting  of 
a  copper-lead  alloy  powder  that  is 
balance  copper,  9%  to  11%  tin,  9%  to 
11%  lead,  less  than  1%  zinc,  less  than 
1%  other  materials  and  meeting  the 
requirements  of  SAE  standard  792  for 
Bearing  and  Bushing  Alloys,  the  second 
layer  consisting  of  45%  to  55%  lead, 
38%  to  50%  PTFE,  3%  to  5% 
molybdenum  disulfide  and  less  than  2% 
other  materials. 

Also  excluded  from  this  order  are 
doctor  blades  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
plated  with  nickel  phosphorous,  having 
a  thickness  of  0.1524  millimeters  (0.006 
inches),  a  width  between  31.75 
millimeters  (1.25  inches)  and  50.80 
millimeters  (2.00  inches),  a  core 
hardness  between  580  to  630  HV,  a 
surface  hardness  between  900-990  HV; 
the  carbon  steel  coil  or  strip  consists  of 
the  following  elements  identified  in 
percentage  by  weight:  0.90%  to  1.05% 
carbon;  0.15%  to  0.35%  silicon;  0.30% 


to  0.50%  manganese;  less  than  or  equal 
to  0.03%  of  phosphorous;  less  than  or 
equal  to  0.006%  of  sulfur;  other 
elements  representing  0.24%;  and  the 
remainder  of  iron. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  flat  products 
measuring  1.64  millimeters  in  thickness 
and  19.5  millimeters  in  width  consisting 
of  carbon  steel  coil  (SAE  1008)  with  a 
lining  clad  with  an  aluminum  alloy  that 
is  balance  aluminum;  10  to  15%  tin;  1 
to  3%  lead;  0.7  to  1.3%  copper;  1.8  to 
3.5%  silicon;  0.1  to  0.7%  chromium, 
less  than  1%  other  materials  and 
meeting  the  requirements  of  SAE 
standard  783  for  Bearing  and  Bushing 
Alloys. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
measuring  1.93  millimeters  or  2.75 
millimeters  (0.076  inches  or  0.108 
inches)  in  thickness,  87.3  millimeters  or 
99  millimeters  (3.437  inches  or  3.900 
inches)  in  width,  with  a  low  carbon 
steel  back  comprised  of:  carbon  under 
8%,  manganese  under  0.4%, 
phosphorous  under  0.04%,  and  sulfur 
under  0.05%;  clad  with  aluminum  alloy 
comprised  of:  0.7%  copper.  12%  tin. 
1.7%  lead,  0.3%  antimony,  2.5% 
silicon,  1%  maximum  total  other 
(including  iron),  and  remainder 
aluminum. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
clad  with  aluminum,  measuring  1.75 
millimeters  (0.069  inches)  in  thickness, 
89  millimeters  or  94  millimeters  (3.500 
inches  or  3.700  inches)  in  width,  with 
a  low  carbon  steel  back  comprised  of: 
carbon  under  8% ,  manganese  under 
0.4%,  phosphorous  under  0.04%,  and 
sulfur  under  0.05%;  clad  with 
aluminum  alloy  comprised  of:  0.7% 
copper,  12%  tin.  1.7%  lead,  2.5% 
silicon.  0.3%  antimony,  1%  maximum 
total  other  (including  iron),  and 
remainder  aluminum. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
measuring  a  minimum  of  and  including 
1.10mm  to  a  maximum  of  and  including 
4.90mm  in  overall  thickness,  a 
minimum  of  and  including  76.00mm  to 
a  maximum  of  and  including  250.00mm 
in  overall  width,  with  a  low  carbon  steel 
back  comprised  of:  Carbon  under 
0.10%,  manganese  under  0.40%, 
phosphorous  under  0.04%,  sulfur  under 
0.05%,  and  silicon  under  0.05%;  clad 
with  aluminum  alloy  comprised  of: 
under  2.51%  copper,  under  15.10%  tin, 
and  remainder  aluminum  as  listed  on 
the  mill  specification  sheet. 


Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  (1)  Diffusion  annealed, 
non-alloy  nickel-plated  carbon 
products,  with  a  substrate  of  cold-rolled  • 
battery  grade  sheet  ("CRBG")  with  both 
sides  of  the  CRBG  initially 
electrolytically  plated  with  pure, 
unalloyed  nickel  and  subsequently 
annealed  to  create  a  diffusion  between 
the  nickel  and  iron  substrate,  with  the 
nickel  plated  coating  having  a  thickness 
of  0-5  microns  per  side  with  one  side 
equaling  at  least  2  microns;  and  with  the 
nickel  carbon  sheet  having  a  thickness 
of  from  0.004"  (O.lOnun)  to  0.030" 
(0.762mm)  and  conforming  to  the 
following  chemical  specifications  (%):  C 
^  0.08;  Mn  <  0.45;  P  <  0.02;  S  <  0.02; 
Al  <  0.15;  and  Si  <  0.10;  and  the 
following  physical  specifications: 
Tensile  =  65  KSI  maximum:  Yield  =  32- 
55  KSI;  Elongation  =  18%  minimum 
(aim  34%);  Hardness  =  85-150  Vickers; 
Grain  Type  =  Equiaxed  or  Pancake; 
Grain  Size  (ASTM)  =  7-12;  Delta  r  value 
=  aim  less  than  +/  -  0.2;  Lankford  value 
=  >  1.2:  and  (2)  next  generation 
diffusion-annealed  nickel  plate  meeting 
the  following  specifications:  (a)  nickel- 
graphite  plated,  di^sion  aimealed.  tin- 
nickel  plated  carbon  products,  with  a 
natural  composition  mixture  of  nickel 
and  graphite  electrolytically  plated  to 
the  top  side  of  diffusion  annealed  tin- 
nickel  plated  carbon  steel  strip  with  a 
cold  rolled  or  tin  mill  black  plate  base 
metal  conforming  to  chemical 
requirements  based  on  AISI 1006; 
having  both  sides  of  the  cold  rolled 
substrate  electrolytically  plated  with 
natural  nickel,  with  the  top  side  of  the 
nickel  plated  strip  electrolytically 
plated  with  tin  and  then  annealed  to 
create  a  diffusion  between  the  nickel 
and  tin  layers  in  which  a  nickel-tin 
alloy  is  created,  and  an  additional  layer 
of  mixture  of  natural  nickel  emd  graphite 
then  electrolytically  plated  on  the  top 
side  of  the  strip  of  the  nickel-tin  alloy; 
having  a  coating  thickness:  top  side: 
nickel-graphite,  tin-nickel  layer  >  1.0 
micrometers;  tin  layer  only  >  0.05 
micrometers,  nickel-graphite  layer  only 
>  0.2  micrometers,  and  bottom  side: 
nickel  layer  >  1.0  micrometeft;  (b) 
nickel-graphite,  diffusion  annealed, 
nickel  plated  carbon  products,  having  a 
natural  composition  mixture  of  nickel 
and  graphite  electroljrtically  plated  to 
the  top  side  of  diffusion  annealed  nickel 
plated  steel  strip  with  a  cold  rolled  or 
tin  mill  black  plate  base  metal 
conforming  to  chemical  requirements 
based  on  AlSI  1006;  with  both  sides  of 
the  cold  rolled  base  metal  initially 
electrolytically  plated  with  natural 
nickel,  and  the  material  then  annealed 
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to  create  a  di^sion  between  the  nickel 
and  the  iron  substrate;  with  an 
additional  layer  of  natural  nickel- 
graphite  then  electrolytically  plated  on 
the  top  side  of  the  strip  of  the  nickel 
plated  steel  strip;  with  the  nickel- 
graphite,  nickel  plated  material 
sufficiently  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 
cracking,  flaking,  peeling,  or  any  other 
evidence  of  separation;  having  a  coating 
thickness:  top  side:  nickel-graphite,  tin- 
nickel  layer  >  1.0  micrometers;  nickel- 
graphite  layer  >  0.5  micrometers;  bottom 
side:  nickel  layer  >  1.0  micrometers;  (c) 
diffusion  annealed  nickel-graphite 
plated  products,  which  are  cold-rolled 
or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006; 
having  the  bottom  side  of  the  base  metal 
first  electrolytically  plated  with  natural 
nickel,  and  die  top  side  of  the  strip  then 
plated  with  a  nickel-graphite 
composition;  with  the  strip  then 
annealed  to  create  a  diffusion  of  the 
nickel-graphite  and  the  iron  substrate  on 
the  bottom  side;  with  the  nickel- 
graphite  and  nickel  plated  material 
sufficiently  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 
cracking.  flaJdng.  peeling,  or  any  other 
evidence  of  separation;  having  coating 
thickness:  top  side:  nickel-graphite  layer 
>  1.0  micrometers;  bottom  side:  nickel 
layer  >  1.0  micrometers;  (d)  nickel- 
phosphorous  plated  diffusion  annealed 
nickel  plated  carbon  product,  having  a 
natural  composition  mixture  of  nickel 
and  phosphorus  electrolytically  plated 
to  the  top  side  of  a  diffusion  annealed 
nickel  plated  steel  strip  with  a  cold 
rolled  or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  base  metal  initially 
electrolytically  plated  with  natural 
nickel,  and  the  materiaFthen  annealed 
to  create  a  diffusion  of  the  nickel  and 
iron  substrate;  another  layer  of  the 
natural  nickel-phosphorous  then 
electrolytically  plated  on  the  top  side  of 
the  nickel  plated  steel  strip;  with  the 
nickel-phosphorous,  nickel  plated 
material  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness: 
top  side:  nickel-phosphorous,  nickel 
layer  >  1.0  micrometers;  nickel- 
phosphorous  layer  >  0.1  micrometers; 
bottom  side:  nickel  layer  >  1.0 
micrometers;  (e)  diffusion  annealed,  tin- 
nickel  plated  products,  electrolytically 
plated  with  natural  nickel  to  the  top 
side  of  a  diffusion  annealed  tin-nickel 
plated  cold  rolled  of  tin  mill  black  plate 


base  metal  conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  cold  rolled  strip 
initially  electrolytically  plated  with 
natural  nickel,  with  the  top  side  of  the 
nickel  plated  strip  electrolytically 
plated  with  tin  and  then  annealed  to 
create  a  diffusion  between  the  nickel 
and  tin  layers  in  which  a  nickel-tin 
alloy  is  created,  and  an  additional  layer 
of  natural  nickel  then  electrolytically 
plated  on  the  to^  side  of  the  strip  of  the 
nickel-tin  alloy;  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  coating  thickness: 
top  side:  nickel-tin-nickel  combination 
layer  S  1.0  micrometers;  tin  layer  oidy 
>  0.05  micrometers;  bottom  side:  nickel 
layer  >  1.0  micrometers;  and  (f)  tin  mill 
products  for  battery  containers,  tin  and 
nickel  plated  on  a  cold  rolled  or  tin  mill 
black  plate  base  metal  conforming  to 
chemical  requirements  based  on  AISI 
1006;  having  both  sides  of  the  cold 
rolled  substrate  electrolytically  plated 
with  natural  nickel;  then  annealed  to 
create  a  diffusion  of  the  nickel  and  iron 
substrate;  then  an  additional  layer  of 
natiual  tin  electrolytically  plated  on  the 
top  side;  and  again  annealed  to  create  a 
diffusion  of  the  tin  and  nickel  alloys; 
with  the  tin-nickel,  nickel  plated 
material  sufficiendy  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness: 
top  side:  nickel-tin  layer  >  1 
micrometer;  tin  layer  alone  >  0.05 
micrometers;  bottom  side:  nickel  layer  > 
1 .0  micrometer. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  (1)  Widths  ranging  from 
10  millimeters  (0.394  inches)  through 
100  millimeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc.  0.5%  cobalt. 
£md  0.5%  molybdenum,  followed  by  a 
layer  consisting  of  phosphate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc.  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consisting  of  phosphate,  and 
finally  a  layer  consisting  of  silicate. 


Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  To  Revoke  Order  in 
Part 

Pursuant  to  sections  751(d)(1)  and 
782(h)(2)  of  the  Act,  the  Department 
may  revoke  an  antidumping  or 
countervailing  duty  order,  in  whole  or 
in  part,  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e..  a  changed 
circumstances  review)  where  the 
Department  determines  that  "producers 
accounting  for  substantially  all  of  the 
production  of  that  domestic  like  product 
have  expressed  a  lack  of  interest  in 
issuance  of  an  order."  See  section 
782(h)(2)  of  the  Act.  See  e.g..  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  the  Netherlands:  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Review,  66  FR  57415. 
57416  (November  15,  2001). 

Furthermore,  19  CFR  351.222(g)(1) 
provides  that  the  Department  will 
conduct  a  changed  circumstances 
administrative  review  under  19  CFR 
351.216,  and  may  revoke  an  order  (in 
whole  or  in  part),  if  it  determines  that 
producers  accounting  for  substantially 
all  of  the  production  of  the  domestic 
like  product  to  which  the  order  pertains 
have  expressed  a  lack  of  interest  in  the 
relief  provided  by  the  order,  in  whole  or 
in  part,  or  if  other  changed 
circumstances  sufficient  to  warrant 
revocation  exist.  In  addition,  in  the 
event  that  the  Department  concludes 
that  expedited  action  is  warranted,  19 
CFR  351.221(c)(3)(ii)  permits  the 
Department  to  combine  the  notices  of 
initiation  and  preliminary  results. 

In  accordance  with  sections  751(d)(1) 
and  782(h)(2)  of  the  Act,  and  19  CFR 
351.216  and  351.222(g),  based  on 
affirmative  statements  by  domestic 
producers  of  the  like  product, 
Bethlehem  Steel  Corporation,  National 
Steel  Corporation,  and  United  States 
Steel  Corporation  ("Domestic 
Producers"),  no  further  interest  exists  in 
continuing  the  order  with  respect  to 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  following 
specifications:  (1)  Flat-rolled  products 
(provided  for  in  HTSUS  subheading 
7210.49.00),  other  than  of  high-strength 
steel,  known  as  "ASE  fron  Flash"  and 
either:  (A)  Having  a  base  layer  of  zinc- 
based  zinc-iron  alloy  applied  by  hot- 
dipping  and  a  surface  layer  of  iron-zinc 
alloy  applied  by  electrolytic  process,  the 
weight  of  the  coating  and  plating  not 
over  40  percent  by  weight  of  zinc;  or  (B) 
two-layer-coated  corrosion-resistant 
steel  with  a  coating  composed  of  (a)  a 
base  coating  layer  of  zinc-based  zinc- 
iron  alloy  by  hot-dip  galvanizing 
process,  and  (b)  a  surface  coating  layer 
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of  iron-zinc  alloy  by  electro-galvanizing 
process,  having  an  effective  amount  of 
zinc  up  to  40  percent  by  weight,  and  (2) 
corrosion  resistant  continuously 
annealed  flat-rolled  products, 
continuous  cast,  the  foregoing  with 
chemical  composition  (percent  by 
weight):  carbon  not  over  0.06  percent  by 
weight,  manganese  0.20  or  more  but  not 
over  0.40,  phosphorus  not  over  0.02, 
sulfur  not  over  0.023,  silicon  not  over 
0.03,  aluminum  0.03  or  more  but  not 
over  0.08,  arsenic  not  over  0.02,  copper 
not  over  0.08  anci  nitrogen  0.003  or 
more  but  not  over  0.008;  and  meeting 
the  characteristics  described  below:  (A) 
Products  with  one  side  coated  with  a 
nickel-iron-diffused  layer  which  is  less 
than  1  micrometer  in  thickfiess  and  the 
other  side  coated  with  a  two-layer 
coating  composed  of  a  base  nickel-iron- 
diffused  coating  layer  and  a  siu-face 
coating  layer  of  annealed  and  softened 
pure  nickel,  with  total  coating  thickness 
for  both  layers  of  more  than  2 
micrometers;  surface  roughness  (RA- 
microns)  0.18  or  less;  with  scanning 
electron  microscope  (SEM)  not  revealing 
oxides  greater  than  1  micron;  and 
inclusion  groups  or  clusters  shall  not 
exceed  5  microns  in  length;  (B)  products 
having  one  side  coated  with  a  nickel- 
iron-diffused  layer  which  is  less  than  1 
micrometer  in  thickness  and  the  other 
side  coated  with  a  four-layer  coating 
composed  of  a  base  nickel-iron-diffused 
coating  layer;  with  an  inner  middle 
coating  layer  of  annealed  and  softened 
pure  nickel,  an  outer  middle  surface 
coating  layer  of  hard  nickel  and  a 
topmost  nickel-phosphorus-plated  layer; 
with  combined  coating  thickness  for  the 
four  layers  of  more  than  2  micrometers; 
surface  roughness  (RA-microns)  0.18  or 
less;  with  SEM  not  revealing  oxides 
greater  than  1  micron;  and  inclusion 
groups  or  clusters  shall  not  exceed  5 
microns  in  length;  (C)  products  having 
one  side  coated  with  a  nickel-iron- 
diffused  layer  which  is  less  than  1 
micrometer  in  thickness  and  the  other 
side  coated  with  a  three-layer  coating 
composed  of  a  base  nickel-iron-diffused 
coating  layer,  with  a  middle  coating 
layer  of  annealed  and  softened  pure 
nickel  and  a  surface  coating  layer  of 
hard,  luster-agent-added  nickel  which  is 
not  heat-treated;  with  combined  coating 
thickness  for  all  three  layers  of  more 
than  2  micrometers;  surface  roughness 
(RA-microns)  0.18  or  less;  with  SEM  not 
revealing  oxides  greater  than  1  micron; 
and  inclusion  groups  or  clusters  shall 
not  exceed  5  microns  in  length;  or  (D) 
products  having  one  side  coated  with  a 
nickel-iron-diffused  layer  which  is  less 
than  1  micrometer  in  thickness  and  the 
other  side  coated  with  a  three-layer 


coating  composed  of  a  base  nickel-iron- 
diffused  coating  layer,  with  a  middle 
coating  layer  of  annealed  and  softened 
pure  nickel  and  a  surface  coating  layer 
of  hard,  piu^  nickel  which  is  not  heat- 
treated;  with  combined  coating 
thickness  for  all  three  layers  of  more 
than  2  micrometers;  surface  roughness 
(RA-microns)  0.18  or  less;  SEM  not 
revealing  oxides  greater  than  1  micron; 
and  inclusion  groups  or  clusters  shall 
not  exceed  5  microns  in  length.  See 
Domestic  Producers'  February  13,  2003. 
letter  to  the  Department.  Therefore,  we 
are  initiating  this  changed 
circumstances  administrative  review. 

Furthermore,  because  domestic 
producers  have  expressed  a  lack  of 
interest,  we  determine  that  expedited 
action  is  warranted,  and  we 
preliminarily  determine  that  continued 
application  of  the  order  with  respect  to 
certain  corrosion-resistant  carbon  steel 
flat  products  falling  within  the 
description  above  is  no  longer  of 
interest  to  domestic  interested  parties. 
Because  we  have  concluded  that 
expedited  action  is  warranted,  we  are 
combining  these  notices  of  initiation 
and  preliminary  results.  Therefore,  we 
are  hereby  notifying  the  public  of  our 
intent  to  revoke  in  part  the  antidumping 
duty  order  with  respect  to  imports  of 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  above- 
mentioned  specifications  from  Japan. 

If  the  final  revocation  in  part  occurs, 
we  intend  to  instruct  the  U.S.  Customs 
Service  ("Customs")  to  liquidate 
without  regard  to  antidumping  duties, 
as  applicable,  and  to  refund  any 
estimated  antidumping  duties  collected 
for  all  unliquidated  entries  of  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  specifications 
indicated  above,  not  subject  to  final 
results  of  administrative  review  as  of  the 
date  of  publication  in  the  Federal 
Register  of  the  final  results  of  this 
changed  circumstances  review  in 
accordance  with  19  CFR  351.222.  We 
will  also  instruct  Customs  to  pay 
interest  on  such  refunds  in  accordance 
with  section  778  of  the  Act.  The  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  above 
specifications  will  continue  unless  and 
until  we  publish  a  final  determination 
to  revoke  in  part. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  simunary  of  the 


argument.  Parties  to  the  proceedings 
may  request  a  hearing  within  14  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  no  later  than  two  days  after 
the  deadline  for  the  submission  of 
rebuttal  briefs,  or  the  first  workday 
thereafter.  Case  briefs- may  be  submitted 
by  interested  parties  not  later  than  14 
days  after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR 
351.309(d)(1),  rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  the  issues  raised  in  those  comments, 
may  be  filed  not  later  than  five  days 
after  the  deadline  for  submission  of  case 
briefs.  All  written  comments  shall  be 
submitted  in  accordance  with  19  CFR 
351.303  and  shall  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
351.303.  Persons  interested  in  attending 
the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 

This  notice  is  published  in 
accordance  with  section  751(b)(1)  of  the 
Act  and  19  CFR  351.216  and  351.222. 

Dated:  March  11.  2003. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-6477  Filed  3-18-03;  8:45  am] 

nUJNG  CODE  3510-OS-I> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-809] 

Certain  Cut-to-length  Cart>on  Steel 
Plate  From  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  cut: 
to-length  carbon  steel  plate  (steel  plate) 
from  Mexico  (A-201-809)  manufactured 
by  Altos  Homos  de  Mexico.  S.A.  de  C.V. 
(AHMSA).  The  period  of  review  (POR) 
is  August  1,  2000.  through  July  31.  2001. 
We  determine  that  AHMSA  made  no 
sales  of  steel  plate  below  the  normal 
value  (NV).  We  will  instruct  the  U.S. 
Customs  Service  to  assess  no 
antidumping  duties  on  AHMSA's 
entries. 

EFFECTIVE  DATE:  March  19.  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam.  Mike  Heaney.  or 
Robert  James.  AD/CVD  Enforcement. 
Group  III.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC.  20230.  telephone: 
(202)  482-5222.  (202)  482-4475.  or 
(202)  482-0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  13.  2002.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order,  and  invited 
parties  to  comment.  See  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Mexico, 
67  FR  58015  (September  13.  2002) 
(Preliminary  Results).  Subsequently,  we 
published  a  Notice  of  Extension  of  Time 
Limit  for  Final  Results  in  Antidumping 
Duty  Administrative  Review,  67  FR 
68833  (November  13.  2002).  We  verified 
the  sales  information  submitted  by 
AHMSA.  Our  verification  findings  are 
outlined  in  the  verification  report  in  the 
case  file:  see  Memorandum  For:  The 
File.  "Verification  of  the  sales  and  cost 
data  submitted  by  Alto  Homos  de 
Mexico  S.A.  de  C.V.  (AHMSA)  from 
Mexico."  January  7,  2003.  AHMSA 
submitted  a  case  brief  on  January  22, 
2003.  The  petitioners  submitted  a 
rebuttal  brief  on  January  29,  2003. 

Scope  of  the  Review 

The  products  covered  in  this  review 
include  hot-rolled  carbon  steel  universal 
mill  plates  (i.e.,  flat- rolled  products 
rolled  on  four  faces  or  in-a  closed  box 
pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coil  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetaUic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7208.31.0000, 
7208.32.0000.  7208.33.1000. 


7208.33.5000.  7208.41.0000. 
7208.42.0000,  7208.43.0000. 
7208.90.0000.  7210.70.3000. 
7210.90.9000.  7211.11.0000. 
7211.12.0000.  7211.21.0000. 
7211.22.0045.  7211.90.0000. 
7212.40.1000.  7212.40.5000.  and 
7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  products  which  have 
been  "worked  after  rolling");  for 
example,  products  which  have  been 
beveled  or  roimded  at  the  edges. 
Excluded  from  this  review  is  grade  X- 
70  plate. 

These  HTS  item  nimibers  are 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

Analysis  of  Comments  Received 

The  issues  raised  by  the  parties  in  the 
case  brief  and  the  rebuttal  brief  are 
listed  in  the  Appendix  to  this  notice  and 
are  addressed  in  the  "Issues  and 
Decision  Memorandum"  (Decision 
Memorandum)  from  Barbara  E.  Tillman. 
Acting  Deputy  Assistant  Secretary,  to 
Joseph  A.  Spetrini.  Acting  Assistant 
Secretary,  dated  March  12,  2003,  which 
is  hereby  adopted  by  this  notice,  and  on 
file  in  Import  Administration's  Central 
Records  Unit,  Room  B-099  of  the  main 
Department  of  Commerce  Building.  The 
Decision  Memorandum  can  be  accessed 
directly  from  the  Intemet  at  http:// 
ia.ita.doc.gov.  The  paper  and  electronic 
versions  of  the  Decision  Memorandum 
are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  the 
comments  received,  we  have  revised  the 
interest  expense  ratios  for  AHMSA.  See 
the  Decision  Memorandum. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  August  1,  2000. 
through  July  31.  2001: 

Certain  Cut-to-Length  Carbon    ' 
Steel  Plate  From  Mexico 


Producer/manufacturer/exporter 

Weigtited- 

average 

margin 

(percent) 

AHMSA         

0 

Assessment  Rates 

The  Department  will  detemjine.  and 
the  Customs  Service  shall  assess,  zero 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 


351.212(b)(1).  we  have  calculated  a 
customer-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  results  of 
Review.  We  will  direct  the  Customs 
Service  to  assess  the  resulting  zera 
assessment  rates  against  the  entered, 
customs  values  for  the  subject 
merchandise  on  customer's  entries 
during  the  review  period. 

Cash  Deposit  Rates 

In  addition,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  for  all 
shipments  of  steel  plate  from  Mexico 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  For  the 
coiiipany  reviewed,  the  cash  deposit 
rate  will  be  the  rate  listed  above.  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  a  previous  segment  of 
this  proceeding,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  in  the  most 
recent  final  results  in  which  that 
manufactvu«r  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  segment  of  the  proceeding 
in  which  that  manufacturer 
participated;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  49.25  percent, 
the  "all  others"  rate  established  in  the 
^TFV  investigation  (58  FR  44165. 
August  19.  1993).  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursemopt  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
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administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Tariff  Act.  and  19  CFR  351.214. 

Dated:  March  12,2003. 
loseph  A.  Spelrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

Memorandum 

1.  Gain'on  Monetary  Position  in  Financial 
Expense  Ratio. 

2.  Debt  Default. 

3.  Product  SpeciHcations  Error  in  the 
Model  Match. 

.4.  Net  Price  Calculation  Errors. 

5.  Billing  Adjustments  and  Packing  Costs 
in  Selling  Expen.ses  Calculation. 

6.  Plate-cutting  Fees  Excluded  from  Selling 
Expenses. 

|FR  Doc.  03-6479  Filed  3-18-03;  8:45  am) 

BH.UNO  CODE  3510-08-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-610] 

Notice  of  Final  Results  and  Recislon  In 
Part  of  Antidumping  Duty 
Administrative  Review;  Oil  Country 
Tubular  Goods,  Other  Ttian  Drill  Pipe, 
From  Argentina 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
recision  in  part  of  antidumping  duty 
administrative  review. 

SUMMARY:  On  September  9,  2002,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  From  Argentina.  See 
Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Oil  Country  Tubular  Goods 
from  Argentina.  67  FR  57215 
(September  9,  2002)  (Preliminary 
Results).  This  review  covers  imports  of 
subject  merchandise  from  Siderca 
S.A.I.C.  (Siderca)  and  Acindar'Industria 
Argentina  de  Aceros  S.A.  (Acindar).  The 


period  of  review  is  August  1 ,  2000, 
through  July  31.2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations  for 
Acindar.  Therefore,  the  final  results 
differ  from  the  preliminary  results.  The 
hnal  weighted-average  dumping  margin 
for  Acindar  is  listed  below  in  the 
section  entitled  "Final  Results  of 
Review."  In  addition,  we  are  rescinding 
the  review  with  respect  to  Siderca. 
EFFECTIVE  DATE:  March  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker,  Mike  Heaney,  or  Robert  James, 
AD/CVD  Enforcement,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-2924,  (202)  482- 
4475,  or  (202)  482-0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  9,  2002,  the 
Department  published  the  Preliminary 
Results.  We  invited  parties  to  comment 
on  those  preliminary  results.  On 
October  9,  2002,  we  received  case  briefs 
from  United  States  Steel  Corporation 
(petitioner)  and  Acindar.  On  October  17, 
2002,  we  received  rebuttal  briefs  from 
petitioner,  Acindar,  and  IPSCO 
Tubulars,  Inc.,  Lone  Star  Steel 
Company,  and  Maverick  Tube 
Corporation  (domestic  interested 
parties).  On  January  31,  2003,  we  issued 
a  supplemental  questionnaire  to 
Acindar.  We  received  Acindar's 
response  on  February  12,  2003.  On 
February  19,  2003,  petitioner  submitted 
a  case  brief  commenting  on  that 
submission.  On  February  21,  2003, 
Acindar  submitted  rebuttal  comments. 

On  October  9,  2002,  we  received  a 
request  from  Acindar  for  a  public 
hearing  on  the  issues  raised  in  the  case 
and  rebuttal  briefs.  We  held  this  hearing 
on  December  5,  2002.  A  transcript  of  the 
hearing  is  on  file  in  the  central  records 
unit  (CRU)  at  room  B-099  of  the 
Department. 

As  indicated  in  our  preliminary 
results,  following  publication  of  the 
preliminary  results  we  continued  to 
seek  confirmation  that  Siderca  had  no 
shipments  to  the  United  States  during 
the  POR.  See  Preliminary  Results  at 
57215.  In  response  to  requests  for 
information,  we  received  submissions 
from  Siderca  on  September  16  and 
October  9,  2002.  We  received  comments 
from  petitioner  on  September  24  and 
November  12,  2002.  In  response  to 
petitioner's  November  12,  2002, 
comments  we  received  a  voluntary     ' 
submission  from  Siderca  on  November 


26,  2002.  We  subsequently  received 
further  comments  from  petitioner  on 
December  23,  2002.  From  February  20  to 
22,  2003,  we  verified  Siderca 's  no- 
shipment  claim,  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities  and  the  examination  of 
relevant  sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
public  and  proprietary  versions  of  the 
verification  report,  dated  March  4,  2003, 
which  are  on  file  in  the  Central  Records 
Unit  of  the  Department. 

Under  section  751(a)(3)(A)  of  the 
Tariff  Act,  the  Department  may  extend 
the  deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  with  in  the  statutory  time  limit. 
On  December  12,  2002,  the  Department 
extended  the  time  limit  for  the  final 
results  to  March  10,  2003.  See  Oil 
Country  Tubular  Goods  From  Argentina: 
Notice  of  Extension  of  Time  Limit  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  76381 
(December  12,  2002).  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act. 

Period  of  Review 

The  POR  is  August  1,  2000,  through 
July  31,2001. 

Scope  of  the  Review 

Oil  country  tubular  goods  (OCTG)  are 
hollow  steel  products  of  circular  cross- 
section,  including  oil  well  casing  and 
tubing  of  iron  (other  than  cast,  iron)  or 
steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
Institute  (API)  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products). 

This  scope  does  not  cover  casing  or 
tubing  pipe  containing  10.5  percent  or 
more  of  chromium.  Drill  pipe  was 
excluded  from  this  order  beginning 
August  11,  2000.  See  Continuation  of 
Countervailing  and  Antidumping  Duty 
Orders  on  Oil  Country  Tubular  Goods 
From  Argentina,  Italy,  Japan,  Korea  and 
Mexico,  and  Partial  Revocation  of  Those 
Orders  From  Argentina  and  Mexico 
With  Respect  to  Drill  Pipe,  66  FR  38630 
(July  25,  2001). 

Tne  OCTG  subject  to  this  order  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.29.10.10,  7304.29.10.20, 
7304.29.10.30,  7304.29.10.40. 
7304.29.10.50,  7304.29.10.60. 
7304.29.10.80,  7304.29.20.10, 
7304.29.20.20.  7304.29.20.30, 


7304.29.20.40,  7304.29.20.50, 
7304.29.20.60,  7304.29.20.80, 
7304,29.30.10,  7304.29.30.20, 
7304.29.30.30,  7304.29.30.40, 
7304.29.30.50,  7304.29.30.60, 
7304.29.30.80,  7304.29.40.10, 
7304.29.40.20,  7304.29.40.30, 
7304.29.40.40,  7304.29.40.50, 
7304.29.40.60,  7304.29.40.80, 
7304.29.50.15,  7304.29.50.30, 
7304.29.50.45,  7304.29.50.60, 
7304.29.50.75,  7304.29.60.15, 
7304.29.60.30,  7304.29.60.45, 
7304.29.60.60,  7304.29.60.75. 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00, 
7306.20.40.00,  7306.20.60.10, 
7306.20.60.50,  7306.20.80.10,  and 
7306.20.80.50. 

The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
Our  written  description  of  the  scope  of 
this  order  is  dispositive. 

Recision  of  Review 

In  the  preliminary  results  we  stated 
that  Siderca  reported  that  it  had  no 
shipments  during  the  POR.  We  also 
stated  we  would  continue  seeking 
confirmation  of  this  claim  and  that  we 
would  put  our  findings  into  a 
memorandum  which  we  would  place  on 
the  record  of  this  review.  Our  on-site 
inspection  of  Siderca's  sales  facilities 
uncovered  no  evidence  that  Siderca  had 
shipments  to  the  United  States  during 
the  POR.  A  memorandum  describing  the 
verification  is  on  file  in  the  central 
records  unit  of  the  Herbert  C.  Hoover 
building.  Therefore,  we  are  rescinding 
the  review  with  respect  to  Siderca. 
Siderca's  cash  deposit  rate  will  remain 
at  1.36  percent,  which  is  the  rate 
established  for  Siderca  in  the  less-than- 
fair-value  investigation.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oil  Country  Tubular  Goods 
from  Argentina,  60  FR  33539  (June  28, 
1995)  and  Antidumping  Duty  Order:  Oil 
Country  Tubular  Goods  from  Argentina, 
60  FR  41055  (August  11, 1995). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandimi" 
(Decision  Memorandum)  from  Barbara  . 
E.  Tillman,  Acting  Deputy  Assistant 
Secretary,  Import  Administration,  to 
Joseph  A.  Spetrini,  Acting  Assistant 
Secretary  for  Import  Administration, 
dated  March  10,  2003,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  alt  of  which 
are  in  the  Decision  Memorandum,  is 


attached  to  this  notice  as  an  appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit,  room 
B-099  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  decision 
memorandimi  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/.  The 
paper  copy  and  electronic  version  of  the 
decision  memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  in  the 
margin  calculations  for  Acindar.  The 
changes  are  listed  below: 

1 .  We  calculated  depreciation  on  a 
per-unit  basis  based  on  production 
volume,  rather  than  by  applying  a  ratio 
to  the  cost  of  manufacture. 

2.  We  added  direct  selling  expenses 
into  the  calculation  of  constructed  value 
(CV). 

3.  We  removed  packing  from  the 
setup  string  in  the  calculation  of 
CVPROFIT  and  FUPDOL. 

4.  We  removed  the  downward 
adjustment  to  CV  for  the  Factor 
Convergence  program.  Additionally,  we 
made  the  Reintegro  reimbursement  as  a 
downward  adjustment  to  CV,  rather 
than  a  downward  adjustment  to  selUng 
expenses. 

Final  Results  of  Review 

As  a  result  of  our  review,  we- 
determine  the  weighted-average 
dumping  margin  for  the  period  August 
1,  2000,  through  July  31,  2001.  to  be  as 
follows: 


Manufacturer/exporter 

Margin 
(percent) 

Acindar  

60.73 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated  an 
exporter/importer  (or  customer)-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
these  final  results  of  review.  We  will 
direct  the  Customs  Service  to  assess  the 
resulting  assessment  rates  against  the 
entered  customs  values  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period.  For  duty-assessment  purposes, 
we  will  calculate  importer-specific 


assessment  rates  by  dividing  the 
dumping  margins  calculated  for  each 
importer  by  the  total  entered  value  of 
sales  for  each  importer  during  the  POR. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication, 
as  provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  The  cash  deposit  rate  for 
the  reviewed  company  will  be  the  rate 
shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the  inost 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  any  previous 
reviews,  or  the  LTFV  investigation,  the 
cash  deposit  rate  will  be  1.36  percent, 
the  "all  others"  rate  established  in  the 
LTFV  investigation.  See  Antidumping 
Duty  Order:  Oil  Country  Tubular  Goods 
from  Argentina,  60  FR  41055  (August 
11, 1995). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  or  coimtervailing 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties  or 
countervailing  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties  or  countervailing 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  or  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  wiiich  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  retuurn/destruction  of  APO 
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materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  March  10.  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. . 

Appendix  1 — Issues  in  the  Decision 
Memorandum 

Comment  1 :  Calculation  of  CV  Profit. 

Comment  2:  Depreciation  Expenses. 

Comment  3:  Bad  Debt. 

Comment  -J.  General  and  Administrative 
Expenses. 

Comment  5:  Rebates  Received  Under 
Argentine  Government  Rebate  Programs. 

Comment  6:  Clerical  Errors. 

Comment  7:  No  Shipments. 

[FR  Doc.  03-6478  Filed  3-18-03;  8:45  am) 

MIXING  CODE  3610-OS-V 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-504J 

Petroleum  Wax  Candles  From  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import- Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUkllMARY:  On  September  10.  2002,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  petroleum 
wax  candles  from  the  People's  Republic 
of  China  (67  FR  57384).  This  review 
covers  imports  of  subject  merchandise 
from  Dongguan  Fay  Candle  Co.,  Ltd. 
(Fay  Candle),  a  PRC  producer  and 
exporter  of  subject  merchandise,  and  its 
U.S.  importers,  TIJID,  Inc.  (TIJID)  (d/b/ 
a  DIJIT  Inc.),  and  Palm  Beach  Home 
Accents,  Inc.,  (Palm  Beach) 
(collectively,  "respondents").  The 
review  covers  the  period  August  1 ,  2000 
through  July  31,  2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made  a 
change  in  the  selection  of  an  adverse 
facts  available  margin.  As  stich,  the  final 
results  differ  from  the  preliminary 
results  of  review.  The  final  antidumping 
duty  margin  is  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  March  19,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Hoadley  at  (202)  482-3148,  or 
Jessica  Burdick  at  (202)  482-0666, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

Since  the  issuaince  of  the  preliminary 
results  of  review  (see  Notice  of 
Preliminary  Results  of  Antidumping 
Administrative  Review:  Petroleum  Wax 
Candles  From  the  People's  Republic  of 
China,  67  FR  57384  (September  10. 
2002)  [Preliminary  Results)),  the 
following  events  have  occurred.  On 
October  4.  2002.  respondents  requested 
an  extension  of  the  due  date  for  the  case 
and  rebuttal  briefs  and  any  hearing 
requests.  On  October  17.  2002.  the 
Department  extended  the  case  brief  and 
hearing  request  due  date  to  November 
25.  2002,  and  the  rebuttal  brief  due  date 
to  December  9,  2002.  On  November  20, 
2002.  the  Department  extended  the  due 
date  for  the  final  results  of  this  review 
(67  FR  70055).  On  November  21.  2002. 
respondents  requested  a  hearing.  On 
November  25,  2002,  the  Department 
received  timely  writtencase briefs  from 
respondents  and  petitioner.  On 
December  4,  2002,  we  received  a  request 
from  petitioner  to  extend  the  December 
9,  2002  rebuttal  brief  deadline  to 
December  16,  2002.  On  December  5, 
2002,  respondents  in  this  review 
requested  the  same  extension.  On 
December  6,  2002,  we  notified  all  of  the 
interested  parties  in  this  review  that, 
pursuant  to  both  petitioner's  and 
respondents'  extension  requests,  we 
would  be  extending  the  deadline  for  all 
interested  parties  for  submission  of 
rebuttal  briefs  until  December  16,  2002. 
On  December  16,  2002,  we  received  a 
request  from  petitioner  to  extend  this 
rebuttal  brief  deadline  to  December  18, 
2002,  which  we  granted  for  all 
interested  parties.  On  December  18, 
2002,  the  Department  received  timely 
rebuttal  comments  from  respondents 
and  petitioner.  On  February  3,  2003,  a 
public  hearing  was  held  in  this 
proceeding.  We  have  now  completed 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Antidumping  Duty  Order 

The  products  covered  by  this  order 
are  certain  scented  or  imscented 
petroleum  wax  candles  made  from 
petroleum  wax  and  having  fiber  or 
paper-cored  wicks.  They  are  sold  in  the 
following  shapes:  tapers,  spirals,  and 
straight-sided  dinner  candles;  rounds, 
columns,  pillars,  votives;  and  various 


wax-filled  containers.  The  products 
were  classified  under  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
item  755.25,  Candles  and  Tapers.  The 
products  arc  currently  classified  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  3406.00.00. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  writteft  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  August 
1,  2000  through  July  31,  2001. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandiun 
for  Final  Results  of  Antidumping  Duty 
Administrative  Review  of  Petroleum 
Wax  Candles  from  the  People's  Republic 
of  China,"  to  Joseph  A.  Spetrini,  Acting 
Assistant  Secretary  for  Import 
Administration,  from  Barbara  E. 
Tillman,  Acting  Deputy  Assistant 
Secretary  for  Import  Administration, 
dated  March  10,  2003  (Decision 
Memorandum),  which  is  hereby » 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  addressed  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
reconunendaUons  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-G99  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memomndum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  the 
comments  received,  we  have  made  a 
change  in  the  selection  of  adverse  facts 
available  margin.  See  the  section  on 
"Application  of  Facts  Available"  below 
for  a  full  discussion.  In  the  preliminary 
results,  we  determined  that  Fay  Candle 
was  eligible  for  a  separate  rate.  See 
Preliminary  Results.  67  FR  at  57386.  We 
have  not  changed  that  determination  in 
these  final  results. 

Application  of  Facts  Available 

The  Department  conducted 
verification  at  Fay  Candle's  factory  in 
China  frxim  July  22  through  26,  2002.  On 
July  22,  2002,  respondents  presented 


corrections  to  their  questionnaire 
responses.  The  corrections  included  a 
previously  unreported  production  order, 
which  amounted  to  a  significant 
increase  in  the  production  for  the  POR. 
The  verification  team  proceeded  with 
verification  of  the  questionnaire 
responses,  but  indicated  that  it  would 
have  to  confer  with  Washington 
concerning  whether  the  new 
information  could  be  accepted.  On  July 
26,  2002,  after  consulting  with 
Washington,  the  team  returned  all 
documents  relating  to  the  new 
production  data  and  halted  the 
remainder  of  the  verification  in  China. 
See  "Memorandum  Regarding 
Administrative  Review  of  Petroleum 
Wax  Candles  from  the  Peoples  Republic 
of  China  (PRC)  (A-570-504):  PRC 
Verification,"  Memorandum  to  the  File, 
through  Sally  C.  Gaimon,  from  Mark 
Hoadley,  Brett  Royce,  and  Jessica 
Burdick  (August  30,  2002)  (PRC 
Verification  Report),  which  is  on  file  in 
the  Central  Records  Unit  (CRU),  room 
B-099  of  the  main  Department  building; 
"Memorandum  Regarding  2000/2001 
Administrative  Review  on  Candles  from 
the  People  {sic}  Republic  of  China  (A- 
570-504):  Telephone  Call  Regarding 
Verification,"  for  The  File  from  Sally  C. 
Gaimon  (August  2,  2002). 

The  next  week,  the  Department 
informed  respondents  that  it  would 
proceed  with  the  U.S.  portion  of  the 
verification,  and  the  Department  and 
respondents  agreed  on  August  1 2 
through  15.  2002  as  the  dates  for  this 
verification.  See  "Memorandum 
Regarding  2000/2001  Administrative 
Review  on  Candles  from  the  People 
{sic}  Republic  of  China  (A-570-504): 
"Telephone  Call  Regarding  Verification  & 
Rejection  of  New  Factual  Information." 
for  The  File,  through  Sally  C.  Gaimon. 
from  Jessica  Burdick  (July  31,  2002).  On 
August  9,  2002,  respondents  called  and 
informed  the  Department  that  they  had 
made  a  decision  not  to  proceed  with  the 
U.S.  portion  of  the  verification.  See 
"Memorandum  Regarding  2000/2001 
Administrative  Review  on  Candles  from 
the  People  {sic}  Republic  of  China  (A- 
570-504):  Telephone  Call  Regarding 
Verification,  "  for  The  File,  from  Sally  C. 
Gannon  (August  9,  2002).  On  August  9, 
2002,  respondents  also  filed  a  letter 
informing  the  Department  of  their 
decision  not  to  participate  in  the  U.S. 
verification. 

For  these  final  results  of  review,  we 
continue  to  find  that,  in  accordance 
with  section  776(a)(2)(D)  of  the  Act,  the 
use  of  facts  available  for  respondents  is 
appropriate.  Respondents'  decision  not 
to  allow  the  Department  to  conduct  an 
on-site  U.S.  verification  prevented 
necessary  information  from  being 


verified  as  provided  in  section  782(i),  a 
condition  specifically  listed  in  section 
776(a)(2)(D)  as  mandating  the  use  of 
facts  available.  Once  the  Department 
determines  that  the  use  of  facts  available 
is  warranted,  section  776(b)  of  the  Act 
further  permits  the  Department  to  apply 
an  adverse  inference  if  it  makes  the 
additional  finding  that  "an  interested 
party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information."  As     ' 
stated  above,  the  Department  set  a  date 
for  the  U.S.  portion  of  the  verification 
that  respondents  agreed  was  acceptable. 
Respondents  decided  not  to  proceed 
with  verification.  Respondents  did  not 
ask  that  the  verification  be  rescheduled, 
but  simply  stated  that  they  would  not 
proceed  with  the  verification.  Since 
respondents  cancelled  the  U.S.  sales 
verification,  the  Department  cannot  rely 
on  respondents'  questionnaire  responses 
to  calculate  a  dumping  margin  for  Fay 
Candle.  The  U.S.  sales  verification  is 
integral  to  our  calculation  because, 
without  performing  the  U.S.  sales 
verification,  we  were  unable  to 
complete  the  sales  reconciliation  as  well 
as  verification  of  total  quantity  and 
value,  which  are  principal  elements  of 
the  overall  verification  of  respondents' 
questionnaire  responses. 

Fiulhennore,  while  the  Department 
was  able  to  verify  parts  of  the 
questionnaire  responses  in  China,  that 
information  is  inextricably  linked  with 
the  information  unverified  in  the  United 
States.  See  PRC  Verification  Report.  For 
example,  the  Department  was  able  to 
verify  several  factors  used  in  the 
production  of  candles.  However,  that 
information  is  not  usable  if  the 
Department  is  imable  to  verify  which 
products  were  actually  sold  in  the 
United  States.  The  Department  would 
have  been  able  to  ascertain  this  if  the 
U.S.  verification  had  been  allowed. 
Moreover,  personnel  at  Fay  Candle 
stated  that  some  items  in  the  factors  of 
production  portion  of  the  response 
would  have  to  be  verified,  at  least  in 
part,  in  the  United  States.  For  example, 
they  stated  that  additional  documents 
we  requested  to  confirm  the  amounts  of 
dyes,  fragrances,  packaging  and  hang 
tags  used  in  production  were  kept  in 
Florida.  In  addition,  as  noted  above,  by 
not  performing  the  U.S.  sales 
verification,  we  were  unable  to 
complete  the  sales  reconciliation  as  well 
as  verification  of  total  quantity  and 
value,  which  are  principal  elements  of 
the  overall  verification  of  respondents' 
questionnaire  responses.  Thus,  the  use 
of  facts  available  is  mandated  for  the 
total  response  of  Fay  Candle  and  its 
importers.  In  other  words,  it  is  not 


possible  to  rely  on  respondents' 
questionnaire  responses  to  calculate  a 
margin  for  Fay  Candle's  exports,  even 
using  partial  facts  available  "plugs"  for 
U.S.  sales  data,  which  is  the  data  for 
which  respondents  decided  not  to  allow 
verification. 

Therefore,  we  determine  that 
respondents  did  not  cooperate  to  the 
best  of  their  ability  for  these  final  results 
of  review  and  that  the  use  of  adverse 
facts  available  is  appropriate  under 
section  776(b).  In  die  Preliminary 
Results,  as  adverse  facts  available,  we 
applied  the  calculated  margin  of  95.22 
percent  as  published  in  Petroleum  Wax 
Candles  from  the  People's  Republic  of 
China:  Notice  of  Final  Results  of  New 
Shipper  Review,  67  FR  41395  (June  18, 
2002)  (Candles  NSR).  See 
"Memorandum  Regarding  Petroleum 
Wax  Candles  from  the  People's  Republic 
of  China  (PRC):  Application  of  Facts 
Available  for  Exports  from  Dongguan 
Fay  Candle  Co. ,  Ltd. — Preliminary     , 
Results  of  the  Administrative  Review 
(August  1,  2001  through  July  31,  2001) 
to  Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary  for  Import  Administration, 
through  Barbara  E.  Tillman  and  Sally  C. 
Gannon,  from  Mark  Hoadley  and  Brett 
Royce  (September  3,  2002)  for  a 
complete  discussion  of  the  Department's 
decision  in  the  Preliminary  Results  to  . 
apply  adverse  facts  available  and  the 
choice  of  the  rate  bom  the  new  shipper 
review. 

Since  the  Preliminary  Results,  the 
Department  has  carefully  considered  the 
arguments  raised  by  interested  parties 
regarding  the  application  of  adverse 
facts  available  and  the  choice  of 
dumping  margin.  As  detailed  above,  the 
Department  continues  to  determine  that 
the  use  of  adverse  facts  available  is 
appropriate  under  sections  776(a)  and 
776(b)  of  the  Act.  However,  the 
Department  has  reconsidered  the  use  of 
the  Candles  NSR  margin  in  light  of  the 
argiunents  submitted  by  interested 
parties  in  this  review.  The  95.22  percent 
margin  was  calculated  for  a  new 
shipper,  a  trading  company,  whose 
single  sale,  albeit  of  more  than  one 
product,  during  the  new  shipper  POR 
was  also  its  first  sale  ever  to  the  United 
States.  Because  of  the  substantial 
difference  between  the  two  margins 
calculated  in  the  new  shipper  review 
(and  weight-averaged  into  the  95.22 
percent  margin)  and  the  imusual  facts 
surrounding  the  new  shipper's  one  sale, 
the  Department  has  determined  that  the 
application  of  the  new  shipper's 
weighted-average  margin  would  be 
inappropriate.  The  wide  range  of  the 
two  margins  weight  averaged  together  in 
the  new  shipper  review,  given  the 
nature  of  the  new  shipper  as  a  start-up 
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with  very  low  sales  volumes,  and  given 
other  unusual  proprietary  facts 
surrounding  the  sale,  has  led  us  to  find 
that  it  is  inappropriate  to  use  the  higher 
of  these  two  margins.  Moreover,  while 
the  rate  we  have  chosen  (65.02  percent) 
is  higher  than  the  single  PRC-wide  rate 
that  has  becfsn  applied  for  the  past  16 
years  (54.21  percent)  under  this  order,  it 
is  still  more  in  line  with  the  54.21 
percent  PRC-wide  rate  which  was  also 
based  on  facts  available.  The  higher  rate 
we  have  excluded  is  more  than  double 
that  previous  rate,  confirming  our 
conclusion  that  it  is  the  product  of 
circumstances  not  germane  to  this 
analysis.  Our  analysis  of  why  the  high 
margin  and  the  weighted-average 
margin  are  inappropriate  relies,  in  part, 
on  business-proprietary  information. 
Therefore,  see  "Memorandum  Regarding 
Administrative  Review  of  Petroleum 
Wax  Candles  from  the  People's  Republic 
of  China  (PRC)  (A-57(>-504):  Proprietary 
Information  Regarding  Adverse  Facts 
Available  Rate,"  to  Barbara  E.  Tillman,   = 
through  Sally  C.  Gannon,  from  Mark 
Hoadley  (March  10,  2003)  (AFA  Memo) 
for  a  full  discussion  of  the  issue.* ' 

We  emphasize  that  we  are  not 
establishing  a  per  se  rule  against  using 
rates  established  in  new  shipper  reviews 
as  adverse  facts  available  (as  should  be 
apparent  from  the  fact  that  we  are  still 
using  a  rate  from  the  new  shipper 
review).  We  are  excluding  the  high  rate 
from  this  new  shipper  review  because  of 
the  substantial  difference  between  that 
rate  and  the  other  individual  rate 
determined  and  because  the 
circumstances  of  this  particular  new 
shipper  review  lead  us  to  conclude  that 
that  difference  is  the  result  of 
circumstances  not  germane  to  this 
analysis.  See  AFA  Memo  and  Decision 
Memorandum  (Comment  4). 

In  addition  to  examining  the  adverse 
facts  available  margin  applied  to 
determine  whether  it  is  appropriate,  we 
have  also  in  the  past  determined  to 
choose  margins  that  are  sufficiently 
adverse  to  encourage  full  cooperation  in 
future  reviews.  See  Japan  Hot-Rolled 
LTFV,  64  FR  at  24369,  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
From  Italy),  63  FR  40422,  40428  (July 
29, 1998).  We  find  the  rate  we  have 
chosen,  65.02  percent,  is  sufficiently 
adverse  to  encourage  compliance  in  the 
future.  The  new  shipper  review  is  the 


'  All  relevant  calculation  documentation  from  the 
new  shipper  review  has  been  placed  on  the  record 
of  this  review.  See  "Memorandum  Regarding  Final 
Results  of  Antidumping  Duty  Administrative 
Review  of  Petroleum  Wax  Candles  from  the 
Peoples  Republic  of  China  (PRQ,"  to  The  File, 
through  Sally  C.  Gannon,  from  Brett  Royce  (March 
10,  2003). 


only  segment  of  this  proceeding  which 
has  resulted  in  a  calculated  rate  based 
on  information  submitted  by  a 
respondent.  Because  the  AFA  rate  we 
have  chosen  is  a  calculated  rate  from  the 
new  shipper  review,  we  conclude  that  it 
is  an  appropriate  reflection  of  the 
amoimt  by  which  PRC  exporters  are 
dumping  in  the  United  States. 
Therefore,  future  respondents  should 
not  view  the  AFA  rate  as  preferable  to 
their  actual  diunping  rates,  i.e.,  as  an 
underestimate  of  their  own  magnitude 
of  dumping,  and  should  in  general  find 
it  an  inducement  to  cooperate  with  the 
Department  in  calculating  their  own 
rates. 

Corroboration 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on  the  facts 
otherwise  available  and  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAA),  H.R.  Doc.  103-316  (1994),  states 
that  "corroborate"  means  to  determine 
that  the  information  used  has  probative 
value.  See  SAA  at  870.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  to  be  used.  However,  imlike 
other  types  of  information,  such  as 
input  costs  or  selling  expenses,  there  are 
no  independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
calculated  margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  the 
current  or  a  prior  segment  of  the 
proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period.  See,  e.g.,  Grain- 
Oriented  Electrical  Steel  From  Italy;    - 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
36551,  36552  (July  11,  1996). 

Accordingly,  we  determine  that  the 
65.02  percent  rate  is  in  accord  with 
section  776(c)'s  requirement  that 
secondary  information  is  reliable.  The 
information  used  in  the  new  shipper 
review  to  calculate  the  final  margin  of 
95.22  percent,  for  which  the  65.02 
percent  margin  is  an  integral  part  of  the 
underlying  calculation,  was  fully 
verified  and  subject  to  the  comments  of 
both  respondent  and  petitioner 
throughout  the  review.  Thus,  the  65.02 
percent  margin  is  ultimately  based  on 
the  verified  sales  and  production  data  of 
respondent  in  that  review,  as  well  as  on 
the  most  appropriate  surrogate  value 


information  available  to  the  Department, 
chosen  bom  submissions  by  the  parties 
in  that  review  as  well  as  information 
gathered  by  the  Department  itself. 

With  respect  to  the  relevance  aspect 
of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  to  determine 
whether  a  margin  continues  to  have 
relevance.  In  this  case,  as  discussed 
above,  the  Department  has  chosen  one 
of  the  margins  weight-averaged  in  the 
new  shipper  review,  the  rate  of  65.02 
percent.  We  chose  this  margin  after 
concluding  that  using  the  highest  rate  or 
the  weighted-average  margin  from  the 
new  shipper  review  was  inappropriate, 
due  to  the  wide  range  of  margins  weight 
averaged  therein.  See  AFA  Memo. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  margin  exists  for  the  period 
August  1,  2000  through  July  31,  2001: 


Manufacturer/exporter 

Percent 
tnargin 

Dongguan  Fay  Candle  Co.  Ltd.  ... 
PRC-Wide  Rate     

65.02 
54.21 

"The  Department  will  disclose 
calculations  performed  in  connection 
with  these  final  results  of  review  within 
five  days  of  the  date  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.224(b). 

Assessment 

The  Department  will  determine,  and 
the  U.S.  Customs  Service  (C-ustoms) 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  For  Fay  Candle,  the 
assessment  rate  will  be  based  on  the 
margin  noted  above.  The  Department 
will  issue  appropriate  assessment 
instructions  directly  to  Customs  within 
1 5  days  of  publication  of  these  final 
results  of  review.  We  will  direct 
Customs  to  assess  the  resulting 
assessment  rates  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  the  exporter's 
entries  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
these  final  results  for  this  administrative 
review  for  all  shipments  of  petroleum 
wax  candles  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash  , 
deposit  rate  for  Fay  Candle  will  be  65.02 
percent;  (2)  for  previously-reviewed 
PRC  and  non-PRC  exporters  with 
separate  rates,  the  cash  deposit  rate  will 
be  the  company-specific  rate  established 


for  the  most  recent  period;  (3)  for  all 
other  PRC  exporters,  the  cash  deposit 
rate  will  be  the  PRC-wide  rate,  which  is 
currently  54.21  percent;  and.  (4)  for  all 
other  non-PRC  exporters,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbiu-sement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the  • 
proceeding.  Timely  written  notification 
of  the  retimi/ destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  771(1)  of  the 
Act. 

Dated:  March  10,  2003. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-6481  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-580-835] 

Final  Results  and  Partial  Rescission  of 
Countervailing  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and 
Strip  From  the  Republic  of  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  final  results  of 
coimtervailing  duty  administrative 
review. 

SUMMARY:  On  September  10,  2002,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminciry  results  and 
partial  rescission  of  administrative 
review  of  the  countervailing  duty  order 
on  stainless  steel  sheet  and  strip  from 
the  Republic  of  Korea  for  the  period 
January  1,  2000  through  December  ,31, 
2000  (67  FR  57395)  [Preliminary 
Results).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Based  on  information  received  since 
the  Preliminary  Results  and  our  analysis 
of  the  comments  received,  the 
Department  has  revised  the  net  subsidy 
rate  for  Inchon  fron  and  Steel  Co. 
(Inchon)  The  final  net  subsidy  rate  for 
the  reviewed  company  is  listed  below  in 
the  section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  March  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  or  Carrie  Farley,  Office  of 
AD/CVD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pxirsuant  to  19  CFR  351.213(b),  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  Inchon.  This  review  covers  the 
period  January  1 ,  2000  through 
December  31,  2000  and  eighteen  (18) 
programs. 

On  August  6,  1999,  the  Department 
published  in  the  Federal  Register  the 
coimtervailing  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  the 
Republic  of  Korea.  See  Amended  Final 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  the  Republic  of 
Korea;  and  Notice  of  Countervailing 
Duty  Orders:  Stainless  Steel  Sheet  and 
Strip  from  France,  Italy  and  the 
Republic  of  Korea,  64  FR  42923  (August 
6, 1999).  In  addition,  we  published  the 
Amended  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
In  Coils  from  the  Republic  of  Korea,  67 
FR  8229  (February  22,  2002)  and 
published  the  Final  Results  and  Partial 
Rescission  of  Countervailing  Duty 
Administrative  Review:  Stainless  Steel 


Sheet  and  Strip  in  Coils  from  the 
Republic  of  Korea,  67  FR  1964  (January 
15,  2002)  and  the  accompanying  Issues 
and  Decision  Memorandum  (January  8,~ 
2002>. 

Rescission  of  Sammi  Steel  Co.,  Ltd. 
(SammiT 

As  noted  in  the  Preliminary  Results, 
Sammi  did  not  export  subject 
merchandise  to  the  U.S.  during  the  POR, 
and  the  Department  preliminary  found 
that  Sammi  and  Inchon  were  not  cross- 
ovraed.  See  67  FR  57398.  Therefore,  the 
Department  intended  to  rescind  the 
administrative  review  for  Sammi.  As 
discussed  in  the  Decision 
Memorandimi,  we  affirm  our  decision 
from  the  Preliminary  Results  and  are 
rescinding  the  review  for  Sammi. 

We  published  the  Preliminary  Results 
of  the  instant  administrative  review  in 
the  Federal  Register  on  September  10, 
2002  (67  FR  57395).  We  invited 
interested  parties  to  comment  on  the 
results.  On  January  10,  2003,  we 
'  received  case  briefs  from  petitioners  and 
respondents.  On  January  17,  2003,  we 
received  rebuttal  briefs  from  petitioners 
and  respondents. 

Scope  of  the  Review 

For  purposes  of  this  review,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing.   - 

The  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  at  subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20. 
7219.32.00.25.  7219.32.00.35. 
7219.32.00.36.  7219.32.00.38. 
7219.32.00.42.  7219.32.00.44. 
7219.33.00.05,  7219.33.00.20, 
7219:33.00.25,  7219.33.00.35, 
7219.33.0G.36,  7219.33.00.38, 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05.  7219.34.00.20. 
7219.34.00.25.  7219.34.00.30, 
7219.34.00.35.  7219.35.00.05. 
7219.35.00.15.  7219.35.00.30. 
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7219.35.00.35.  7219.90.00.10. 
7219.90.00.20,  7219.90.00.25. 
7219.90.00.60.  7219.90.00.80. 
7220.12.10.00.  7220.12.50.00, 
7220.20.10.10.  7220.20.10.15, 
7220.20.10.60.  7220.20.10.80. 
7220.20.60.05,  7220.20.60.10,     • 
7220.20.60.15,  7220.20.60.60,      . 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60.  7220.90.00.10. 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  is  dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  followiiig:  (1)  Sheet  and  strip 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  {i.e.. 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight. 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

The  Department  has  determined  that 
certain  specialty  stainless  steel  products 
are  also  excluded  from  the  scope  of  this 
order.  These  excluded  products  are 
described  below: 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  betiveen  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 


Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  su'bstrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  between  0.002  and  0.05  percent,  and 
total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight.  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12.000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."  ' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactiu«d  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 


rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphvnoxl7."a 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instnunents  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).^  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  HI-C."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 


'  "Arnokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company. 


'  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 
^"Durphynox  17"  is  a  trademark  of  Imphy.  S.A. 
<This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F.  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
gueiranteed  after  customer  processing, 
and  is  supplied  as,  for  example,  "GIN6." 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandmn:  Final  Results 
and  Partial  Rescission  of  Countervailing 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  from  the  Republic 
of  Korea"  (Decision  Memorandum) 
dated  March  10,  2003,  which  is  hereby 
adopted  by  this  notice.  A  list  of  issues 
which  parties  have  raised  and  to  which 
we  have  responded,  all  of  which  are  in 
the  Decision  Memorandum,  is  attached 
to  this  notice  as  Appendix  I.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
room  B-099  of  the  Main  Commerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  World 
Wide  Web  at  http://ia.ita.doc.gov,  under 
the  heading  "Federal  Registe  Notices." 
The  paper  copy  and  electronic  version 
of  th^  Decision  Memorandum  are 
identical  in  content. 

Final  Results  of  Review 

In  accordance  with  section 
705(c)(l)(B)(i)  of  the  Act,  we  calculated 
an  ad  valorem  subsidy  rate  for  Inchon. 
For  the  period  January  1.  2000  through 
December  31.  2000,  we  determine  the 
net  subsidy  for  Inchon  to  be  3.79 
percent  ad  valorem. 

We  will  instruct  the  Customs  Service 
("Customs")  to  assess  countervailing 
duties  as  indicated  above.  The 
Department  will  instruct  Customs  to 
collect  cash  deposits  of  estimated 
coimtervailing  duties  in  the  percentage 
detailed  above  of  the  f.o.b.  invoice 
prices  on  all  shipments  of  the  subject 
merchandise  from  the  producers/ 
exporters  under  review,  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  As  of  April  1 , 
2001,  Inchon,  changed  its  name  to  INI. 
Thus,  for  all  of  Inchon's  shipments  of 
the  subject  merchandise  from  the 


producers/exporters  under  review, 
entered,  or  withdrawn  fitjm  warehouse, 
for  consumption  on  or  after  April  1, 
2001,  we  will  instruct  customs  to  assign 
Inchon's  cash  deposit  to  INI. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wride 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates. 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A{e)(2)  of  the 
Act.  The  requested  review  will  normally 
cover  only  those  companies  specifically 
named.  See  19  CFR  351.213(b).  Pursuant 
to  19  CFR  351.212(c),  for  all  companies 
for  which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the  , 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant.to  a  request  for 
a  review  of  that  company.  See  Federal- 
Mogul  Corporation  and  The  Tonington 
Company  v.  United  States,  822  F.  Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.  Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  imchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  As  of  April 
1,  2002,  Sammi  changed  its  name  tb 
BNG.  Thus,  for  all  of  Sammi's 
shipments  of  the  subject  merchandise 
from  the  producers/exporters  under 
review,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
April  1,  2002,  we  will  instruct  customs 
to  assign  Sammi's  cash  deposit  rate  to 
BNG.  Accordingly,  the  cash  deposit 
rates  that  will  be  applied  to  non- 
reviewed  companies  covered  by  this 
order  will  be  the  rate  for  that  company 
established  in  the  most  recently 
completed  administrative  proceeding 
conducted  under  the  URAA.  If  such  a     ■ 
review  has  not  been  conducted,  the  rate 
established  in  the  most  recently 
completed  administrative  proceeding 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments  is  applicable.  See  Stainless 
Steel  Sheet  and  Strip  in  Coils  from  the 
Republic  of  Korea:  Amended  Final 
Results  of  Countervailing  Duty 
Administrative  Review.  67  FR  8229 
(February  22,  2002).  This  rate  shall 
apply  to  all  non-reviewed  companies 
imtil  a  review  of  a  company  assigned 


this  rate  is  requested.  In  addition,  for 
the  period  Januar\'  1 ,  2000  through 
December  31,  2000,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  duties  prior  to  , 
liquidation  of  the  relevant  Entries 
during  this  review  period. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  M-der  is 
hereby  requested.  Failing  to  comply 
with  Uie  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  of  the  Act. 

Dated:  March  10,  2003. 
loseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  and  Decision 
Memorandum 

I.  Methodology  and  Background  Information 

A.  Rescission  of  Samm  Steel  Co.,  Ltd. 
(Sammi) 

B.  Program-wide  Change 

C.  Name  Changes 

1 .  Inchon  Iron  and  Steel  Co.  (Inchon^  to  INI 

2.  Sammi  to  BNG 

II.  Subsidies  Valuation  Information 

A.  Allocation  Period 

B.  Benchmarks  for  Lodns  and  Discount 
Rates 

C.  Attribution 

1.  Cross-ownership  of  Inchon  and  Sammi 

2.  Treatment  of  Subsidies  Received  by 
Trading  Companies 

D.  Untimfely  Subsidy  Allegation 

III.  Analysis  of  Programs  *^' 
A.  Programs  Determined  to  Confer 

Subsidies 

1.  The  GOK's  Direction  of  Credit 

2.  Article  16  of  the  Tax  Exemption  and 
Reduction  Control  Act  (TERCLj:  Reserve 
for  Export  Loss 

3.  Article  1 7  of  TERCL:  Resene  for 
Overseas  Market  Development 

4.  Technical  Development  Fund  Under 
Restriction  of  Special  Taxation  IRSTAI 
Article  9.  formerlv  TERCL  8 

5.  Asset  Revaluation  TERCL  Article  56(21 

6.  Electricity  Discounts  under  the 
Requested  Loan  Adjustment  Program 
(RLA) 

7.  POSCO's  Provision  of  Steel  Inputs  for 
Less  than  Adequate  Remuneration 
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8.  Tax  Credit  for  Investments  on 
Productivity  Improvement  Facilities 

'    under  RSTA  Article  24 

9.  Inchon  s  Local  Tax  Exemption 

B.  Programs  Determined  to  Be  Not  Used 
t.  Investment  Tax  Credits  under  RSTA 
Articles  10.  18,  26.  27  and  71  of  TERCL 

2.  Loans  from  the  National  Agricultural 
Cooperation  Federation 

3.  Tax  Incentives  for  Highly-Advanced 
Technology  Businesses  under  the 
Foreign  Investment  and  Foreign  Capital 
Inducement  Act 

4.  Reserve  for  Investment  under  Article  43- 
5  of TERCL 

5.  Export  Insurance  Rates  Provided  by  the 
Korean  Export  Insurance  Corporation 

6.  Special  Depreciation  of  Assets  on 
Foreign  Exchange  Earnings 

7.  Excessive  Duty  Drawback 

8.  Short-Term  Export  Financing 

9.  Export  Industry  Facility  Loans 

IV.  Total  AD  Valorem  Rate 

V.  Analysis  of  Comments 

Comment  J:  Rescission  of  Sammi  from  the 

Final  Results 
Comment  2:  Sammi 's  name  change  to  BNG 
Comment  3:  Cross-ownership  between 

Inchon  and  Sammi 
Comment  4:  Debt-for-equity  swap  received 

by  Kangwon 
Comment  5:  Tax  Subsidies  received  by 

Inchon 
Comment  6;  Calculation  Revision  for 

Inchon's  Long-term  Loans 
Comment  7:  Sammi's  debt  forgiveness  from 

KAMCO 
Comment  8:  Loan  Benchmark  Rates 
Comment  9:  GOK's  control  of  POSCO 
Comment  10:  Program-wide  change: 

POSCO's  privatization 
Comment  U:  POSCO's  Provision  of  Hot- 
Rolled  Coil  (HRC)  for  Less  than 

Adequate  Remuneration 
Comment  12:  POSCO's  purchase  of 

Sammi's  Changwon  Facility  for  More 

than  Adequate  Remuneration 
Comment  13:  Adjustments  to  Import  Prices 

|FR  Doc.  0.3-6480  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

RIN  0625-ZA05 

Market  Development  Cooperator 
Program 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Funding  Availability. 

summary:  The  International  Trade 
Administration  (ITA)  of  the  U.S. 
Department  of  Commerce  (the 
Department)  requests  that  eligible 
organizations  submit  proposals 
(applications)  for  the  fiscal  year  (FY) 
2003  competition  for  Market 
Development  Cooperator  Program 
(MDCP)  awards.  ITA  creates  economic 


opportunity  for  U.S.  workers  and  Arms 
by  promoting  international  trade, 
opening  foreign  markets,  ensuring 
compliance  with  U.S.  trade  laws  and 
agreements,  and  supporting  U.S. 
commercial  interests  at  home  and 
abroad. 

Through  MDCP  cooperative 
agreements  the  Department  works  with 
export  multiplier  organizations 
providing  technical  and  financial 
assistance  which  these  organizations 
match.  Export  multiplier  organizations 
compete  for  a  limited  number  of  MDCP 
awards. 

Eligible  export  multipliers  include 
trade  associations,  state  economic 
development/trade  departments,  small 
business  development  centers,  World 
Trade  Centers,  chambers  of  commerce, 
and  other  non-profit  industry 
organizations.  These  export  multipliers 
are  particularly  effective  in  reaching 
small-  and  medium-size  enterprises 
(SMEs).  MDCP  awards  help  to 
underwrite  the  start-up  costs  of  new 
export  ventures  which  export 
multipliers  are  often  reluctant  to 
undertake  without  Federal  Government 
support.  MDCP  aims  to  develop, 
maintain  and  expand  foreign  markets 
for  non-agricultural  goods  and  services 
produced  in  the  United  States  and 
serves  to: 

•  Challenge  the  private  sector  to  thiiik 
strategically  about  foreign  markets; 

•  Spur  private-sector  innovation  and 
investment  in  exporting;  and 

•  Increase  the  number  of  U.S. 
companies,  particularly  SMEs,  taking 
decisive  export  actions. 

As  an  active  partner,  ITA  will,  as 
appropriate,  guide  and  assist  export 
multipliers  in  achieving  project 
objectives.  ITA  encourages  export 
multipliers  to  propose  projects  that  (1) 
best  meet  their  industry's  market 
development  needs;  and  (2)  leverage  tha 
partnership  between  the  export 
multiplier  and  ITA. 

DATES:  Public  Meeting:  The  Department 
will  hold  a  public  meeting  to  discuss 
MDCP  proposal  preparation, 
procedures,  and  selection  process  on 
Friday,  April  4,  2003.  The  two-hour 
meeting  will  begin  at  10  a.m.  in  Room 
6059,  at  the  Herbert  Clark  Hoover 
Building,  14th  and  Constitution 
Avenue,  NW..  Washington,  DC.  The 
Department  will  not  discuss  specific 
proposals  at  this  meeting.  Attendance  is 
not  required. 

Applications:  The  Department  must 
receive  completed  applications  by  5 
p.m.  Eastern  Daylight  Time,  Tuesday, 
May  15,  2003.  Late  applications  will  not 
be  accepted.  They  will  be  returned  to 
the  sender.  Applicants  must  ensure  that 


the  service  they  use  to  deliver  their 
application  can  do  so  by  the  deadline. 
Due  to  recent  security  concerns, 
packages  and  envelopes  sent  to  the 
Department  via  U.S.  mail  have  been 
delayed  several  days  or  even  weeks.  The 
delays  have  affected  all  forms  of  the 
U.S.  mail,  including  first-class,  priority, 
and  express. 

As  set  forth  under  IV.B.2.  Number  of 
Copies,  ITA  requests  one  original 
application,  plus  seven  (7)  copies. 
Applicants  for  whom  this  is  a  financial 
hardship  should  submit  an  original  and 
two  copies.  Applications  should  be 
submitted  to  the  contact  below. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brad  Hess,  Manager,  Market 
Development  Cooperator  Program, 
Trade  Development,  ITA.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.,  Room 
3215,  Washington,  DC  20230. 

Email:  Brad_Hess@ita.doc.gov. 

Phone/Fax:  (202) 482-2969/  -4462. 

Internet:  http://www.export.gov/ 
mdcp. 

Application  Kit:  A  kit  which  includes 
required  application  forms  is  available 
at  http://www.export.gov/mdcp.  A 
"hard-copy"  version  is  available  upon 
request. 

Pre-Application  Counseling: 
Applicants  with  questions  should 
contact  the  Department  as  soon  as 
possible,  while  continuing  to  prepare 
their  proposals.  The  Department  will 
not  extend  the  deadline  for  submitting 
applications. 

From  March  19,  2003  through  May  15, 
2003,  the  Department  does  not  counsel 
potential  applicants  regarding  the  merits 
of  projects  they  may  propose  in  their 
applications.  During  this  competition 
period,  the  Department  may  respond  to 
potential  applicants'  questions 
regarding  eligibility,  technical  issues, 
procedures,  general  information,  and 
referral.'  For  example,  during  the 
competition  period  the  Department  may 
refer  a  potential  applicant  to  sources  for 
market  research  on  a  foreign  market 
identified  by  the  potential  applicant. 
However,  to  continue  the  example,  the 
Department  may  not  comment  on  the 
merits  of  including  that  market  in  a 
proposal,  or  suggest  an  alternative 
market. 

SUPPLEMENTARY  INFORMATION:  Authority: 
The  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Pub.  L. 
No.  100-418,  Titie  II.  sec.  2303,  102 


Stat.  1342,  15  U.S.C.  4723  and  Pub.  L. 
No.  107-38.2 

Catalog  of  Federal  Domestic 
Assistance  (CFDA):  No.  11.112,  Market 
Development  Cooperator  Program. 

I.  Definitions  of  Terms 

Several  definitions  are  provided 
below  to  assist  readers  in  preparing 
MDCP  applications.  These  definitions 
do  not  supplant  or  supercede 
definitions  provided  in  the 
Department's  Grants  and  Cooperative 
Agreements  Interim  Manual  (February 
2002). 

A.  Definition  of  Frequently  Used  Terms 

Several  terms  used  throughout  this 
request  for  applications  have  specific 
meanings  that  may  not  be  evident. 
These  are  defined  below. 

1.  Award  Period:  The  time-span 
established  in  the  award  document 
during  which  Federal  sponsorship 
begins  and  ends.  The  term  "award 
period"  is  also  referred  to  as  "project 
period"  in  15  CFR  part  14.2.  Each 
applicant  proposes  an  award  period  of 
up  to  three  years  in  their  application. 
The  award  period  may  be  extended. 
Extensions  usually  do  not  exceed  12 
months.  All  extensions  must  be 
approved  in  writing  by  the  Grants 
Officer. 

2.  Commercial  Service:  Formally 
known  as  the  U.S.  and  Foreign 
Commercial  Service  (US&FCS),  the 
Conunercial  Service,  one  of  ITA's  major 
program  areas,  is  statutorily  mandated 
to  promote  exports  of  goods  and 
services  from  the  United  States, 
particularly  by  SMEs,  and  to  protect 
U.S.  business  interests  abroad.  It  is 
composed  of  three  main  units.  Two  of 
these  encompass  entities  whose  staff 
work  with  or  on  practically  every  MDCP 
project  team,  namely,  the  domestic  U.S. 
Export  Assistance  Centers  (USEACs) 
and  the  overseas  Conunercial  Service 
offices. 

3.  Cooperative  Agreement:  This  legal 
instnmient  used  for  MDCfP  awards 
reflects  a  relationship  between  the 
E)epartment  and  a  recipient  whenever: 
(1)  The  principal  purpose  of  the 
relationship  is  to  transfer  money, 
property,  services,  or  anything  of  value 
to  accomplish  a  public  purpose  of 
support  or  stimulation  authorized  by 
Federal  statute  and  (2)  substantial 
involvement  [e.g.,  collaboration, 
participation,  or  intervention  by  the 
Department  in  the  management  of  the 
project)  is  anticipated  between  the 
Department  and  the  recipient  during 


<  Outside  of  the  competition  period,  the 
Department  is  free  to  counsel  potential  applicants 
on  the  merits  of  their  proposed  projects. 


2  Unless  otherwise  noted,  all  legal  authorities 
cited  in  this  notice  may  be  accessed  via  the  Internet 
at  http://www.ticcess.gpo.gov/  or  at  http:// 
www.secure.law.comell.edu/fedeml/. 


performance  of  the  contemplated 
activity.  Cooperative  agreements  are 
subject  to  the  same  OMB,  Treasury,  and 
other  Federal  laws  and  policies  as 
grants.  See  31  U.S.C.  6305.  See  II.B. 
Administration  of  Award  Activity  below 
for  additional  information  about  the 
Department's  involvement. 

4.  Cooperator:  An  export  multiplier 
(see  definition  below)  that  wins  an 
MDCP  financial  assistance  award  in 
ITA's  annual  competition.  A  cooperator 
is  a  "recipient"  [see  definition  below)  of 
Federal  financial  assistance.  Cooperator 
status  is  valid  only  for  the  term  of  the 
MDCP  award  period. 

5.  Cooperator  Event:  An  export 
promotion  or  market  development 
activity  undertaken  as  part  of  an  MDCP 
project  such  as  a  trade  mission,  a  trade 
show,  a  technical  seminar,  or  opening  a 
foreign  office.  Other  examples  include, 
but  are  not  limited  to,  those  listed  below 
in  11.  A.  Examples  of  Project  Activity. 

6.  Current  or  Past  Cooperator:  An 
organization  that  currently  has  or  in  the 
past  has  had  an  MDCP  project. 

7.  Domestic  Commercial  Service 
Office:  A  U.S.  Export  Assistance  Center. 

8.  Export  Multiplier:  A  trade 
association,  state  department  of  trade, 
and  other  non-profit  that  does  not 
export,  but  helps  companies  to  export. 
[See  HI.  Eligibility  he\ow.) 

9.  Fiscal  Year:  The  fiscal  year  of  the  . 
Federal  Government.  The  twelve  month 
period  fi-om  October  1  through 
September  30. 

10.  Overseas  Commercial  Service 
office:  A  Commercial  Service  unit 
whose  employees  are  based  in  U.S. 
embassies,  consulates,  or  other  locations 
abroad. 

11.  Industry:  The  U.S.  potential 
exporters  that  an  applicant's  project  is 
designed  to  benefit.  The  target  group 
can  be  very  broad  or  quite  specific.  Onie 
applicant,  for  example,  may  define  the 
industry  as  all  U.S.  producers  of  tennis 
equipment  and  services.  For  another 
applicant,  "industry"  might  refer  only 
to  California  tennis  equipment 
producers.  Another  applicant  might 
define  its  industry  as  all  California 
companies. 

12.  Market  Access  and  Compliance 
(MAC):  One  of  ITA's  major  program 
areas  dealing  with  trade  negotiations, 
compliance  with  trade  agreements,  and 
trade  policy.  MAC  professionals  often 
sbrve  on  project  teams. 

13.  Office  of  Planning.  Coordination 
and  Management  (OPCM):  The  Trade 
Development  (TD)  office  that 
administers  the  MDCP. 

14.  Produced  in  the  United  States: 
Having  substantial  inputs  of  materials 
and  labor  originating  in  the  United 
States,  such  inputs  constituting  over  50 


percent  of  the  value  of  the  good  or 
service  to  be  exported.^ 

15.  Product:  A  U.S.  non-agricultural 
good  or  service. 

16.  Project:  A  series  of  activities 
proposed  in  an  MDCP  application — or, 
after  an  MDCP  award  is  made,  in  an 
amendment  request — and  approved  by 
the  Department  which  occurs  during  the 
award  period. 

1 7.  Project  Team  Leader:  A  Trade 
Development  employee  who 
coordinates  MDOP  project  activity  with 
a  cooperator  and  serves  as  the 
cooperator's  primary  point  of  contact 
with  ITA.  [See  II.  B.l.  Project  Team 
below.) 

18.  Recipient:  A  cooperator.  The 
organization  that  receives  an  MDCP 
award. 

19.  Request  for  Applications  (UFA): 
Federal  Register  notice  announcing  the 
availability  of  MDCP  financial 
assistance  funds. 

20.  Trade  Development  (TD):  One  of 
ITA's  major  program  areas  that  looks  at 
all  aspects  of  exporting  horn  an  industry 
perspective.  Most  project  team  leaders 
are  "TD  industry  specialists.  TD's 
Assistant  secretary  makes  the  final 
selection  of  MDCP  award  winners. 

21.  U.S.  Export  Assistance  Center 
(USEAC):  A  domestic  Conunercial 
Siervice  Dffice.  USEACs  are  located 
across  the  United  States. 

22.  U.S.  Product:  See  Product  and 
Produced  in  the  United  States  above.  . 

B.  Other  Definitions 

Some  terms  are  best  understood  in  the 
context  of  a  more  detailed  discussion. 
For  terms  that  do  not  appear  above,  refer 
to  the  RFA  section  where  the  term  is 
discussed. 

n.  Program  Description 

The  goal  of  the  MDCP  as  set  out  in 
authorizing  legislation  is  to  develop, 
maintain,  and  expand  foreign  markets 
for  non-agricultural  goods  and  services 
produced  in  the  United  States.  Non- 
agricultural  goods  and  service  means 
goods  and  services  other  than 
agricultural  products  as  defined  in  7 
U.S.C.  451." 

A.  Examples  of  Project  Activity 

Applicants  should  propose  activities 
appropriate  to  the  market  development 
needs  of  the  relevant  U.S.  industry. 


^  "Trade  Mission  Application  Form"  ITA  Form 
4008P-1  (Rev.  8/97).  available  from  http:// 
www.ita.doc.gov/ooms/forms.htm. 
'  *  This  definition  includes  "agricultural, 
horticultural,  viticultyral.  and  dair>'  products, 
livestock  and  the  products  thereof,  the  products  of 
poultry  and  tjee  raising,  the  edible  products  of 
forestry,  and  any  and  all  products  raised  or 
produced  on  farms  and  processed  manufactured 
products  thereof  *  *  *" 
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Examples  from  prior  years  are  set  forth 
below.  5  These  are  provided  only  for 
illustration.  Applicants  are  not  required 
to  propose  any  of  these  activities: 

1.  Foreign  trade  show/trade  mission 
participation; 

2.  Demonstration  of  U.S.  products 
abroad; 

3.  Export  seminars: 

4.  Establishment  of  technical 
servicing  abroad; 

5.  Joint  promotion  of  U.S.  products 
with  foreign  partners; 

6.  Establishment  of  an  overseas 
office  ^; 

7.  Detail  of  a  representative  to  a 
Commercial  Service  office  in 
accordance  with  15  U.S.C.  4723(c); 

8.  After-sale  service  training  of  foreign 
nationals; 

9.  Promotion  of  standards  that  ensure 
market  access  for  U.S.  products;  and 

10.  Publication  of  product  brochures 
or  a  company  directory. 

B.  Administration  of  Award  Activity 

As  noted  above  in  I.A.3.  Cooperative 
Agreement,  the  Department  will  have 
substantial  involvement  with  the 
cooperator.  This  involvement  results 
primarily  from  the  activities  of  the 
project  team. 

1.  Project  Team:  To  administer  each 
cooperative  agreement,  a  project  team  is 
established  including  key  personnel 
from  the  cooperator  and  ITA  officials 
who  can  help  the  cooperator  achieve 
MDCP  project  objectives.^  Each  project 
team  acts  as  the  project's  "board  of 
directors"  establishing  direction, 
recommending  changes  when  necessary, 
and  working  on  project  activities. 

2.  Annua) Operating  Plan:  Each  year 
during  the  award  period,  the  project 
team  formulates  an  operating  plan  based 
on  the  work  plan  submitted  in  the 
application.  The  plan  identifies  project 
events,  projected  dates,  team 
responsibilities,  fuid  a  rough  cost 
estimate  for  each  event  and  ongoing 
activity  scheduled  during  the  fiscal  year 
(October  through  September)." 
Applicants  do  not  submit  annual 
operating  plans  in  their  applications. 
They  are  developed  only  after  receipt  of 


*  Visit  http://www.export.gov/mdcp  for  a 
description  of  each  of  the  MDCP  projects  funded  to 
date. 

^Such  an  office  should  not  duplicate  the 
programs  or  services  of  the  Commercial  Service 
OfTiceCsJ  in  the  region,  but  could  include  co- 
location  with  a  Commercial  Center  of  the 
Commercial  Service. 

'  If  needed,  representatives /rom  other  federaJ 
agencies  may  be  invited  to  participate  on  the  project 
team. 

"  Some  of  the  planning  by  ITA  team  members  is 
affected  by  the  Federal  fiscal  year.  Cooperators 
should  anticipate  finalizing  their  annual  operating 
plans  well  before  October  1. 


an  award  and  designation  of  the  project 
team." 

3.  Regular  Team  Meetings:  Project 
teams  normally  meet  in-person  at  least 
every  three  months.  In  between  the 
quarterly  meetings,  project  teams 
usually  hold  regular  telephone  or  video 
conferences.  Cooperators  based  in  the 
Washington.  DC  area  usually  meet  in- 
person  more  often  than  quarterly,'" 

4.  Team  Participation  in  Project 
Activities:  Project  team  members, 
including  the  project  team  leader  and 
other  ITA  team  members,  participate  as 
appropriate  in  project  activities.  For 
example,  in  the  past,  ITA  members  of 
the  project  team  have  participated  in 
trade  missions,  recruited  for  trade 
shows,  delivered  presentations  at 
seminars,  and  assisted  with  numerous 
other  aspects  of  project  activity.  As 
noted  above  in  II.B.2.  Annual  Operating 
Plan,  ITA  members  of  the  project  team 
pay  their  own  costs  associated  with 
their  participation.  . 

C.  Funding 

1 .  Funding  Availability:  For  FY  2003, 
the  total  funds  expected  to  be  available 
for  this  program  are  $1.5  million.  The 
Department  expects  to  conclude  a 
minimum  of  five  (5)  cooperative 
agreements.  No  award  will  exceed 
$400,000.  regardless  of  the  duration  of 
the  award  period. 

2.  Match  Requirement:  A  cooperator 
must  contribute  at  least  two  dollars  for 
each  Federal  dollar  received. 

a.  Cash  Contribution:  A  cash 
contribution  is  a  new  outlay  of 
cooperator  funds  for  project  activity. 
The  cooperator  can  only  use  its  funds — 
not  the  funds  of  a  partner  or  any  other 
entity — as  cash  contribution.''  An  in- 


"The  annual  operating  plan  is  a  blueprint  for 
teain  activity  worked  out  between  the  cooperator 
and  the  project  team  leader.  For  example,  one 
activity  listed  could  be  a  trade  mission.  In  addition 
to  dates  and  responsibility,  the  cooperator  would 
list  a  rough  estimate  of  costs  based  on  the  project 
budget  submitted  in  the  application,  as  amended. 
(The  annual  operating  plan  does  not  include 
detailed  breakdowns  of  cost.)  In  a  separate  column. 
ITA's  project  team  leader  estimates  the  amount  of 
ITA  administrative  funds  needed  to  pay  for  ITA 
travel  and  certain  other  expenses  incurred 
supporting  the  mission.  (Funding  of  ITA  team 
members'  participation  is  subject  to  availability  of 
funds.) 

'<>  Project  team  leaders  usually  request  and 
receive  sufficient  ITA  administrative  funds  to  pay 
for  travel  to  the  cooperator's  location  for  team 
meetings.  Most  cooperators  make  provision  in  their 
project  budgets  to  travel  to  Washington,  DC  for 
some  of  the  team  meetings  in  order  to  familiarize 
themselves  with  all  of  the  federal  resources 
available  to  them. 

■■  Recipient  cash  contributions  are  defined  in  IS 
CFR  part  14.  §  14.2|g)  as  the  award  "recipient's  cash 
outlay,  including  the  outlay  of  money  contributed 
to  the  recipient  by  third  parties." 


kind  contribution  is  not  part  of  the  cash 
contribution. 

(1)  One  Dollar  of  Match  Must  Be  Cash: 
One  dollar  of  a  cooperator's  minimum 
two-dollar  match  must  be  cash 
contribution.  The  other  dollar  of  match 
may  be  either  in-kind  contribution  or 
cash  contribution, 

(2)  Program  Income:  Project  fees 
generated  under  the  award,  like  any 
other  source  of  program  income,  must 
be  used  for  project-related  purposes 
during  the  award  period.  Applicants 
should  explain  any  such  fees. 

(a)  Project  Benefits  and  Reasonable 
Fees:  Benefits  from  the  project  must  be 
made  available  to  all  companies  in  the 
industry  whether  or  not  a  company  is  a 
member  or  constituent  of  the  cooperator 
or  its  partner(s).  In  some  situations,  a 
cooperator  may  charge  lower  fees  to  one 
class  of  companies  than  to  another.  For 
exeunple.  a  trade  association  could 
charge  a  lower  participation  fee  to  a 
member  company  than  it  does  to  a 
nonmember.  This  is  permitted  as  long  as 
the  difference  in  fees  is  reasonable. 

(b)  Cash  Match  If  Value  Added: 
Program  income  expended  on  project 
activity  may  be  counted  as  cash  match, 
if  it  represents  value  added  by  the 
cooperator  for  project  activity.  This  can 
be  illustrated  in  the  example  of  a 
company  that  attends  a  trade  show  as 
part  of  a  cooperator's  project.  If  the 
company  negotiates  amounts  for  its  own 
arrangements  with  vendors,  pays  the 
total  amount  to  the  cooperator,  then  has 
the  cooperator  pay  the  amount  to  the 
vendors,  the  cooperator  has  added  no 
value.  The  cooperator  cannot  claim  the 
fees  as  cash  match. 

The  same  cooperator  could  claim  fees 
paid  by  the  company  for  trade  show 
participation,  if  the  cooperator  adds 
value  and  the  fees  represent  something 
of  value  that  furthers  project  goals.  For 
example,  the  cooperator  could  create  its 
own  trade-show  participation  package. 
This  might  include  finding  optimal 
hotel  accommodations,  securing  group 
airfare,  meeting  with  trade  show 
organizers  before  the  show,  and 
organizing  a  reception  to  take  place 
during  the  show.  Such  a  cooperator 
package  would  help  determine  project 
success.  When  companies  pay  the  fees 
for  such  a  package,  they  are  doing  more 
than  getting  themselves  to  a  trade  show, 
they  are  agreeing  that  the  project  itself 
has  value.  Because  the  cooperator's 
package  adds  value  and  furthers  project 
goals,  the  cooperator  could  charge  fees, 
use  the  fees  to  pay  project  expenses,  and 
claim  them  as  cash  match. 

(3)  Third  Party  Contributions:  In  order 
for  a  coof>erator  to  outlay  cash 
contributed  by  a  third  party,  the  third 
party  must  transfer  the  funds  to  the 


cooperator.  Otherwise,  expenditures  for 
goods  and  services  contributed  by  a 
thud  party  are  considered  to  be  in-kind 
contributions. 

b.  In-Kind  Contribution:  An  in-kind 
contribution  is  a  match  other  than  a 
cash  contribution.  Examples  include  the 
value  of  staff  time  of  a  partner 
organization,  airfare  donated  by  a  U,S, 
airline,  and  cash  paid  by  partner 
organizations  for  project  expenses. 

Applicants  can  claim  only  the  fair 
market  value  of  the  in-kind 
contribution. '2  in  proposed  budgets, 
applicants  should  list  all  in-kind 
contributions  separately  from  cash 
contributions.  Applicants  must  describe 
these  in-kind  contributions  in  sufficient 
detail  to  determine  that  the 
requirements  of  15  CFR  part  14.23(a),  or 
15  CFR  part  24.24  (a)  and  (b)  are  met. 

Applicants  should  structure  their 
budgets  carefully  when  expenditures  by 
companies  that  benefit  from  project 
activity  are  involved.  An  expenditure  by 
such  a  company  that  primarily  benefits 
only  that  company  cannot  be  claimed  as 
in-kind  match. 

For  example,  a  company  may  have 
made  and  paid  for  its  own  arrangements 
to  attend  a  traae  show  that  a  cooperator 
has  included  in  its  project.  The 
cooperator  could  not  claim  the  amount 
paid  by  the  company  as  in-kind  match. 
The  company  incurs  airfare  and  other 
expenses  for  its  own  benefit,  but  not 
necessarily  to  accomplish  project 
objectives.  Such  expenditures  are  more 
self-serving  than  are  true  in-kind 
contributions  to  project  success. 

This  policy  should  not  deter 
applicants  from  proposing  in-kind 
match.  For  example,  a  cooperator  can 
claim  the  value  of  airfare  donated  by  a 
U.S.  airline.  Although  the  airline 
benefits  from  goodwill  associated  with 
donating  the  service,  it  is  the 
cooperator's  project  that  benefits 
directly  when  the  airfare  is  used  to 
achieve  project  objectives.  Unlike  the 
company  in  the  example  above,  the 
afrline  does  not  use  the  donated  airfare 
itself  and  thereby  benefit  directly  from 
it. 

c.  Minimum  Match:  An  example  of 
the  minimum  match  is  set  forth  below. 
An  applicant  requesting  $200,000  of 
Federal  funds  must  supply,  at  a 
Ttiinimiim,  $200,000  of  cash 
contribution.  As  illustrated  below,  the 
remaining  $200,000  of  the  required 
match  can  be  made  up  of  additional 
cash  or  in-kind  contributions. 


Kem 


Cash  

Cash  or  In-kind  .. 

Total 


Federal 
share 


200,000 


200,000 


Coop- 
erator 
match 


200.000 
200,000 


400.000 


d.  Cost  Share  Ratio:  The  example 
above  establishes  a  cost-share  ratio  of 
two-to-one:  two  cooperator  dollars  for 
each  Federal  dollar.  The  cooperator 
assumes  2/3  of  the  total  cost.  In  other 
words,  67  percent  of  the  funding  is 
provided  by  the  cooperator  and  33 
percent  by  the  Federal  Government. 
This  means  that  the  cooperator  will 
receive  one  dollar  for  every  three  dollars 
in  project  expenditures. 

e.  Additional  Match:  Cooperators  may 
contribute  more  than  two  dollars  for 
each  Federal  dollar;  however,  as  set 
forth  below,  this  will  increase  the  cost- 
share  ratio-. 


Item 

Federal 
share 

III 

Cash  

Cash  or  In-kind  

200,000 

200,000 
400,000 

Total 

200.000 

600,000 

Federal  funds  may  be  used  only  to 
cover  direct  costs.  The  applicant  must 
incur  and  pay  direct  costs  that  equal  or 
exceed  the  amount  of  Federal  funds. 
However,  any  portion  of  the  balance  of 
applicant's  match  that  does  not  exceed 
the  levels  set  forth  below  in  n.B.3. 
Indirect  Cost  Rate,  may  be  used  to  cover 
indirect  costs. 

3.  Indirect  Cost  Rate:  If  a  cooperator 
does  not  have  a  current  approved 
indirect  cost  rate  from  another  Federal 
agency,  and  the  Department  of 
Commerce  will  be  the  largest  funding 
Federal  agency,  the  Department  will  . 
work  with  a  cooperator  to  establish  an 
indirect  cost  rate.  This  will  not  happen 
until  after  the  applicant  has  been 
selected  as  an  MDCP  award  winner. 

Indirect  costs  are  capped  by  the 
cooperator's  total  direct  costs  or  the 
indirect  cost  rate,  whichever  is  less.'* 
Examples  of  the  two  caps  are  set  forth 
below. 

a.  Capped  by  Indirect  Cost  Rate:  In 
the  example  below,  indirect  expenses 
are  limited  by  the  indirect  cost  rate  of 
30  percent  of  direct  costs  (461 ,538  x  0.3 
=  138,462).  This  amount  is  lower  than 
the  other  possible  cap  of  $261,538,  the 
total  cooperator  contribution  to  direct 
expenses.  Accordingly,  the  cap  is  the 
lower  amoimt,  $138,462. 


This  example  establishes  a  cost-share 
ratio  of  three-to-one:  three  cooperator 
dollars  for  each  dollar  of  Federal  funds. 
The  cooperator  assumes  3/4  of  the  total 
cost.  In  other  words,  75  percent  of  the 
funding  is  provided  by  the  recipient  and 
25  percent  by  the  Federal  Govenunent. 
This  means  that  the  cooperator  will 
receive  one  dollar  for  every  four  dollars 
in  project  expenditiires. 

/.  Direct  and  Indirect  Costs: 
Applicants  may  claim  indirect  costs  in 
their  project  budgets. '^  Generally,  direct 
costs  result  directly  from  project  activity 
and  usually  include  expenses  such  as 
personnel,  fringe  benefits,  travel, 
equipment,  supplies  and  contractual 
obligations.  By  contrast,  indirect  costs 
are  generally  those  costs  that  are 
incurred  regardless  of  whether  there  is 
an  MDCP  project.  These  are  often 
referred  to  as  "overhead"  and  usually 
include  expenses  such  as  rent, 
electricity,  amd  gas. 

The  Department  will  determine 
allowable  costs  on  the  basis  of  the 
applicable  cost  principles  and 
definitions  in  OMB  Circulars  A-21,  A- 
87.  and  A-122;  in  45  CFR  part  74. 
appendix  E;  and  in  48  CFR  part  31.'* 


Cost 

Federal 
share 

Coop- 
erator 
match 

Direct  

Indirect  f30%)           

200.000 

261„'>38 
138,462 

Total 

200,000 

400,000 

b.  Capped  by  Cooperator  Direct  Costs: 
In  the  example  below,  indirect  expenses 
are  limited  by  the  cooperator's  level  of 
contribution  to  direct  expenses  instead 
of  the  amount  calculated  with  the 
indirect  cost  rate.  The  indirect  cost  rate 
of  60  percent  of  total  direct  costs  yields 
$240,000  of  total  indirect  costs  (400.000 
X  0.6  =  240.000).  Because  this  amount 
exceeds  the  cooperator's  contribution  of 
direct  costs  of  $200,000.  indirect  costs 
are  capped  at  $200,000. 


Cost 

Federal 
share 

Coop- 
erator 
match 

Direct  

Indirect  (60%)  (capped) 

200,000 

200,000 
200,000 

* 

'2  For  example,  a  consultant  cannot  claim  $150 
per  hour  for  their  donated  services  unless  they  can 
demonstrate  that  they  are  actually  paid  that  rate  by 
customers  for  similar  work. 


*i3  A  sample  calculation  of  indirect  costs  is 
provided  in  the  mock  application  available  at  http:/ 
/www.expori.gov/mdcp. 

'<  Access  OMB  circulars  and  forms  at  http:// 
www.whitehouse.gov/omb/gmnts/indisx.htmL 


Appendix  E  referred  to  on  this  OMB  site  is  not 
listed  separately.  It  is  found  at  the  end  of  45  CFR 
74.91,  which  may  be  accessed  directly  at  http:// 
WHii-.access.gpo.gov/nara/cfr/waisidx  99/ 
45cfr74  99.html. 

'5  Information  on  calculating  an  indirect  cost  rate 
is  available  at  http://www2.dol.gov/oasam/ 
pmgrams/guide.htm. 
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Cost 

Federal 
share 

Coop- 

.  erator 

match 

Total 

200.000 

400,000 

4.  Approved  Pw-Award-Period 
Expenditure:  As  a  general  matter, 
cooperators  can  request  reimbursements 
only  for  project  costs  incurred  during 
the  award  period.  However,  if  proposed 
in  the  application,  cooperators  may 
expend  project  funds  to  attend  a 
'cooperator  orientation  meeting,  even  if 
it  precedes  the  beginning  of  the  award 
period."*  See  Summary:  Dates:  Public 
Meeting  above.^^ 

5.  Fees  for  Some  Government 
Services:  The  Commercial  Service 
participates  on  each  MDCP  project  team. 
Applicants  should  understand  that  the 
Commercial  Service  is  required  to 
charge  fees  to  cover  costs  for  many  of 
the  services  it  provides.  The  policy  set 
forth  below  applies  to  Commercial 
Service  resources  that  are  provided  as 
part  of  MDCP  cooperative  agreements. 

The  Commercial  Service  will  provide, 
as  part  of  the  cooperative  agreements,  a 
limited  amount  of  reasonable  assistance 
to  MDCP  cooperators  at  no  charge.  The 
policy  set  forth  below  applies  to 
Commercial  Service  resources  that  are 
provided  as  part  of  the  cooperative 
agreements. 

For  assistance  that  goes  beyond  the 
"limited  amount  of  reasonable 
assistance"  as  defined  below,  applicants 
should  make  provision  in  their  budgets. 
To  determine  the  cost  for  services  _ 
provided  by  the  Commercial  Service, 
applicants  should  contact  the  USEACs 
or  overseas  Commercial  Service  offices. 
These  may  be  identified  at  http:// 
www.export.gov/commercialservice. 

There  may  be  situations  that  prevent 
the  Commercial  Service  from  providing 
no-charge  services  to  cooperators. 
Perhaps  the  most  common  example  is 
another  event  to  which  the  Commercial 
Service  office  has  already  committed  its 
resources. 

The  definitions  below  will  guide  the 
domestic  or  overseas  Commercial 
Service  offices  in  implementing  this 
policy. 

a.  Overseas  Commercial  Service 
Offices: 

11)  Limited  Amount:  Cost-free 
assistance  will  not  exceed  two  days' 


■"For  successful  applicants  that  include  travel  to 
the  orientation  in  their  application  budget,  the 
signed  financial  assistance  award  that  they  receive 
from  the  Department  serves  as  official  approval  to 
expend  project  funds  for  this  purpose,  even  if  the 
orientation  precedes  the  beginning  of  the  award 
period. 

"This  expenditure  is  limited  to  allowable 
expenses  [e.g.,  air  fare,  ground  transportation,  and 
lodging)  associated  with  attending  the  orientation. 


Commercial  Service  effort  per 
cooperator,  per  country,  per  year.  Direct 
costs  and  specially-prepared  market 
research  are  not  included  in  the  cost-' 
free  assistance. 

(2)  No  Charge:  No  fees  are  collected. 
The  term  applies  only  to  indirect  costs 
such  as  time  expended  by  Commercial 
Service  employees.  Cooperators  should 
always' expect  to  pay  direct  costs,  such 
as  hiring  an  interpreter  or 
transportation. 

(3)  Reasonable  Assistance:  This 
includes  appointment  making, 
temporary  use  of  Commercial  Service 
office  space,  when  available,  making 
hotel  arrangements,  briefing  on  market 
conditions,  help  organizing  seminars/ 
conferences,  and  other  similar^services 
worked  out  between  the  project  team 
leader  and  the  Commercial  Service 
office. 

b.  U.S.  Export  Assistance  Centers 
(USEACs): 

USEACs  can  generally  implement  the 
policy  as  a  no-charge  extension  of 
normal  client  support.  Most  USEAC 
service  to  cooperators  is  provided  as 
part  of  long-term  relationships 
developed  in  local  exporting 
communities  throughout  the  United 
States. 

m.  Eligibility 

A.  Definition  of  Eligible  Entity 

U.S.  trade  associations,  non-profit 
industry  organizations,  and  state 
departments  of  trade  and  their  regional 
associations  are  eligible  to  apply  for  an 
MDCP  award.  In  cases  where  no  entity 
described  above  represents  the  industry, 
private  industry  firms  or  groups  of 
firms,  may  be  eligible  to  apply  for  an 
MDCP  award.  Such  private  industry 
firms  or  groups  of  firms  must  provide  in 
their  application,  documentation 
demonstrating  that  no  entity  in  the  first 
three  categories  listed  below  represents 
their  industry. 

1.  Trade  Association:  A  fee-based 
organization  consisting  of  member  firms 
in  the  same  industry,  or  in  related 
industries,  or  which  share  common 
commercial  concerns.  The  purpose  of 
the  trade  association  is  to  further  the 
commercial  interests  of  its  members 
through  the  exchange  of  information, 
legislative  activities,  and  the  like. 

2.  Non-Profit  Industry  Organizationi 

a.  A  non-profit  small  business 
development  center  operating  under 
agreement  with  the  Small  Business 
Administration;  or 

b.  A  non-profit  World  Trade  Center 
chartered  or  recognized  by  the  non- 


profit World  Trade  Centers 
Association '";  or 

c.  An  organization  granted  status  as  a 
non-profit  organization  under  Title  26 
U.S.C.  Section  501(c)  (3).  (4).  (5).  or  (6) 
which  operates  as  one  of  the  following: 

( 1 )  Chamber  of  commerce. 

(2)  Board  of  trade, 

(3)  Business,  export  or  trade  council/ 
interest  group, 

(4)  Visitors  bureau  or  tourism 
promotion  group, 

(5)  Economic  development  group, 

(6)  Small  business  development 
center,  or 

(7)  Port  authority. 

3.  State  Departments  of  Trade  and 
Their  Regional  Associations: 

a.  Department  of  a  state  government 
tasked  with  promoting  trade,  tourism,  or 
other  types  of  economic  development; 
or 

b.  Associations  of  the  departments  of 
trade  (as  defined  above)  of  two  or  more 
states;  or 

c.  Entities  within  a  state  or  within  a 
region  that  are  associated  with  a  state 
department  of  trade,  tourism,  or' other 
types  of  economic  development 
including  non-profit,  non-private,  non- 
commercial entities  whicl\  are  at  least 
partially  funded  by,  directed  by,  or 
tasked  by  a  state  government  to  promote 
trade,  tourism,  or  other  types  of 
economic  development. 

4.  Special  Note  Regarding 
Educational  Institutions:  Educational 
institutions,  such  as  schools,  colleges, 
and  universities,  are  generally  not 
eligible.  However,  organizations  that  are 
part  of  an  educational  institution  for 
administrative,  financial,  legal,  or 
logistical  reasons  may  be  eligible.  Such 
organizations  that  are  not  independent 
legal  entities — for  example,  an 
unincorporated  organization — which 
otherwise  may  be  classified  above  imder 
1.  Trade  Association.  2.  Non-Profit 
Industry  Association,  or  3.  State 
Departments  of  Trade  and  Their 
Regional  Associations,  above  are 
eligible. 

In  such  a  case,  the  eligible  entity  will 
include  in  its  application  a  signed  letter 
stating  that  MDCP  funds  will  be  used 
only  by  the  eligible  entity  for  the 
purposes  outlined  in  its  application, 
and  that  no  such  funds  will  be  used  by 
or  retained  by  the  educational 
institution,  even  though  the  funds  may 
need  to  go  through  the  educational 
institution  because  of  the  eligible 
entity's  lack  of  a  separate  accounting 
system  or  lack  of  status  as  a  separate 
legal  entity. 


"  A  description  of  the  World  Trade  Centers 
Association  is  available  on  the  Internet  at  http:// 
www.wtca.org. 


B.  Eligibility  ofCurrerd  or  Past 
Cooperators 

MDCP  aims  to  increase  export  market 
development  activities  by  using 
program  funds  to  encourage  new 
initiatives.  MDCP  funds  are  not 
intended  to  replace  funds  bom  other 
sources,  nor  are  they  intended  to  replace 
MDCP  funding  from  a  previous  award. 
Current  or  past  cooperators  may  propose 
a  new  project.  See  V.A.4.  Creativity  and 
Capacity  below. 

C.  Determination  of  Eligibility 

1.  Request  for  Determination: 
Prospective  applicants  are  encouraged 
to  resolve  questions  regarding  eligibility 
by  requesting  an  eligibility 
determination  in  writing  accompanied 
by  the  most  current  version  of  all  of  the 
following  documents  that  apply: 

a.  Articles  of  incorporation, 

b.  Charter, 

c.  Bylaws, 

d.  Information  on  types  of  members 
and  membership  fees, 

e.  Internal  Revenue  Service 
acknowledgment  of  non-profit  status, 

/.  Annual  report, 

e.  Audited  financial  statements, 

Ti.  Documentation  of  ties  to  state  trade 
departments  or  their  regional 
associations,  and 

i.  The  letter  described  in  III.A.4. 
Special  Note  Regarding  Educational 
Institutions  above. 

Prospective  applicants  should  submit 
eligibility  determination  requests  as 
soon  as  possible,  if  they  wish  to  have 
determinations  prior  to  the  application 
deadline.  This  deadline  will  not  be 
extended,  and  applicants  should 
continue  to  work  on  applications  while 
awaiting  the  Department's  eligibility 
determination. 

2.  Joint  Ventures:  Entities  may  join 
together  to  submit  an  application  as  a 
joint  venture;  however,  only  one  eligible 
organization  can  be  the  designated 
cooperator.  For  example,  two  trade 
associations  may  pool  their  resources 
and  submit  one  application,  but  only 
one  of  the  two  will  be  the  cooperator. 
Foreign  businesses  and  private  groups 
also  may  join  with  eligible  U.S. 
organizations  to  submit  applications 
and  to  share  project  costs.  Applicants 
should  pay  special  attention  to  II.C.2.b. 
In-Kind  Contribution  above,  when 
formulating  a  partnership  or  joint 
venture. 

IV.  Applications 

A.  Format 

The  basic  elements  of  the  application 
are  set  forth  below.  Additional 
instructions  and  required  forms  are 
provided  in  the  application  kit  available 
from  www.export.gov/mdcp. 


1.  Executive  Summary:  In  accordance 
with  V.B.  Evaluation  and  Selection 
Procedures  below,  the  Department  will 
distribute  applicants'  one-page 
summaries  to  its  experts  to  solicit 
comments.  This  summary  should ' 
communicate  the  essence  of  the 
application  proposal  including  the 
following: 

a.  Applicant's  name  and  location, 

b.  Name  of  partnership  organizations 
joining  applicant, 

c.  ITA  entities  and  other  Federal 
offices  with  which  applicant  envisions 
working, 

d.  Amount  of  Federal  funds 
requested, 

e.  Total  project  budget, 

/.  Proposed  award  period, 
e.  Foreign  markets  targeted, 
n.  U.S.  industry  to  be  promoted,  and 
i.  Brief  description  of  the  project 
activities  and  methods. 

2.  Background  Research:  Developing  a 
project  plan  requires  solid  background 
research.  Applications  should  reflect  the 
findings  of  the  applicant's  study  of  the 
following: 

a.  Market  potential  of  the  U.S. 
products, 

b.  Competition  from  host-coimtry  and 
third-country  suppliers. 

c.  Economic  situation  and  the  ability 
of  a  country  to  import  the  U.S.  products, 

d.  Industry  resources  that  can  be 
brought  to  bear  on  developing  a  market, 

e.  Industry's  ability  to  meet  potential 
market  demand,  and 

/.  Industry's  after-sales  service 
capability  in  designated  foreign 
market(s). 

3.  Project  Description:  After 
describing  their  completed  basic 
research,  applicants  should  develop 
marketing  plans  that  set  forth  project 
objectives  and  the  specific  activities 
applicants  will  undertake. 

a.  Work  Plan:  The  project  description 
should  include  a  list  of  specific 
activities  planned,  including:  (1)  The 
different  phases  of  the  project, 
identifying  each  milestone  and  activity 
in  chronological  order;  (2)  the  location 
where  activities  will  take  place;  and  (3) 
the  ways  the  applicant  intends  to 
involve  ITA  as  a  partner  in  project 
activities. 

b.  Performance  Measures: 

-  (1)  Applicant -Designed  Performance 
Measures:  Applicants  should  develop 
and  utilize  performance  measures 
which  reasonably  gauge  project  success. 

(2)  ITA  Performance  Measines:  ITA 
reports  results  using  the  Government 
Performance  and  Results  Act  (GPRA) 
measiues  defined  for  its  programs  and 
activities.*^  All  cooperators  will  report 


quarterly  on  the  GPRA  measures  listed 
below.  Because  they  are  not  defined  by 
the  cooperator,  ITA  recognizes  that 
some  GPRA  measures  may  be  more 
applicable  to  some  projects  than  to 
others.  However,  cooperators  should  be 
prepared  to  record  the  effect  of  MDCP 
project  activity  on  as  many  of  the 
performance  measures  below  as 
possible. 

(a)  How  does  MDCP  project  activity 
increase:  - 

(i)  Awareness  and  understanding  of 
ITA  products  and  services, 

(ii)  Satisfaction  with  the  quality  of 
ITA  products  and  services, 

(iii)  Ease  of  use  of  ITA's  Internet 
portal,  and 

(iv)  Ease  of  access  to  ITA  export  and 
trade  information  and  data, 

(b)  Number  of  deals  ^o  executed  by 
U.S.  businesses, 

(c)  Dollar  value  of  exports  of  U.S. 
businesses  resulting  from  participation 
in  MDCP  project  activities, 

(d)  Nmnber  of  U.S.  businesses  that  are 
new  to  export,^' 

(e)  Nimiber  of  U.S.  businesses  that  are 
new  to  market,22 

(f)  Brief  description  of  each 
partnership  ^3  between  ITA  and  a  pubUc 
or  private  entity  that  is  established  or 
enhanced,  and 

(g)  Number  of  export  activities 
undertaken  by  U.S.  businesses.  {See 
examples  below  in  V.A.I.  Export 
Success  Potential.) 

(3)  Performance  Measure  Reporting 
Requirements:  Each  cooperator  should 
report  on  both  applicant-designed 
measures  and  ITA  performance 
measures  in  its  quarterly  reports. 


"»GPRA  was  enacted  August  3,  1993  (Pub.  L. 
103-62). 


2°  A  "deal"  is  an  action  facilitated  by  the 
cooperator  or  its  partners,  including  ITA.  for  U.S. 
exporters.  Deals  include  the  following  types  of 
export  transactions:  shipping  goods  or  delivering 
services,  signing  an  agent/distributor,  identifying  an 
agent/distributor,  signing  a  contract  with  sales 
expected  in  the  future,  helping  a  U.S.  firm  avoid 
harm  or  loss,  and  helping  resolve  a  trade  dispute. 

2'  a  "new-to-export"  firm  that  transacts  an  actual, 
verfiable  export  shipment  of  goods  or  delivery  of 
services  for  the  first  time  in  the  last  24  months,  and 
where  any  prior  exports  resulted  from  unsolicited 
orders  or  were  received  through  a  U.S.-\>ased 
intermediary. 

22  A  "new-to-market"  firm  is  a  U.S.  firm  that 
transacts  an  actual,  verifiable  export  shipment  of 
goods  or  delivery  of  services  to  a  market  for  the  first 
time  in  the  last  24  months,  and  where  any  prior 
exports  to  the  market  resulted  from  unsolicited 
orders  or  were  received  through  a  U.S. -based 
intermediary. 

^' A  "partnership"  is  a  new  or  enhanced 
relationship  codified  in  writing  through  a 
memorandum/letter  of  understanding/agreement, 
reimbursable  agreement,  grant,  cooperative 
agreement,  or  contract.  A  partnership  is  created 
when  an  applicant  is  selected  for  an  MDCP  award 
and  becomes  a  cooperator.  However,  some 
cooperators,  in  the  course  of  pursuing  their  MDCP 
project,  might  create  or  enhance  other  partnerships 
between  ITA  and  public  or  private  entities.  Any 
such  created  or  enhanced  partnerships  should  be 
described  in  a  cooperator's  quarteriy  reports. 
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(4)  Performance  Measure  Recording 
and  Reporting  System:  Each  applicant 
should  describe  its  recording  and 
reporting  system  in  its  proposal. 
Ultimately,  it  is  the  success  of 
individual  companies  that  determines 
the  project's  export  success.  Therefore, 
applicants  should  demonstrate  how 
they  plan  to  ensure  that  participant 
companies,  and  any  other  sources  of 
export  success  information,  will  report 
to  it  anecdotes  and  other  performance 
measurement  information. 

c.  Partnership:  Applications  should 
display  the  imagination  and  innovation 
of  the  private  sector  working  in 
partnership  with  the  government  to 
obtain  the  maximum  market 
development  impact.  As  noted  under 
II.B.l.  Project  Team  above,  each 
cooperator  will  work  with  a  project 
team  leader  and  other  ITA  team 
members.  Team  members  from  other 
federal  agencies  also  may  be  invited  to 
participate.  Applicants  must  describe  in 
detail  all  assistance  expected  from  ITA 
or  other  federal  agencies. 

d.  Project  Funding  Priorities:  Project 
proposals  must  be  compatible  with  U.S. 
trade  and  commercial  policy.  In 
addition,  applicants  are  encoxuraged  to 
address  the  priorities  set  forth  below. 
An  application  does  not  need  to  focus 
on  a  specific  number  of  these  priorities 
to  qualify  for  an  award.  It  is  conceivable 
that  an  applicant  could  do  a  superb  job 
focusing  on  only  one  of  the  priorities 
and  receive  an  award. 

The  international  trade  priorities 
listed  below  are  the  priorities  referred  to 
in  V.A.3.  Partnership  and  Priorities.  The 
Department  is  interested  in  receiving 
proposals  that  include  projects  that: 

(1)  Promote  an  industry  particularly 
well  suited  to  foreign  market 
development  including  information 
technology,  telecommunications, 
energy,  environmental  technology, 

■  toiuism,  services,  and  healthcare; 

(2)  Increase  trade  opportunities  by 
opening  markets  through  the 
development  of  new  trade  agreements, 
the  support  of  World  Trade 

.  Organization  negotiations,  the  removal 
of  non-tariff  barriers,  or  the 
development  of  commercial 
infrastructure  in  emerging  economies; 

(3)  Increase  overall  export  awareness 
and  awareness  of  ITA  programs  and 
services  among  U.S.  companies,  by 
making  SMEs  export-ready  or  by 
facilitating  deal-making; 

(4)  Ensure  compliance  with  trade 
agreements; 

(5)  Support  the  Administration's 
broader  foreign  policy  objectives 
through  trade-related  initiatives; 
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(6)  Promote  the  use  of  e-commerce  as 
a  low-cost,  low-risk  tool  to  help  SMEs 
to  export; 

(7)  Increase  "hands-on"  export 
education  designed  for  SMEs  through: 

(a)  Developing  educational  tools  such 
as  curricula  and  media,  and/or 

(b)  Providing  company-specific 
assistance;  and 

(8)  Develop  non-traditional 
approaches  to  creating  demand  for  the 
products/services  developed  from  new 
U.S.  technologies. 

4.  Credentials:  Each  cooperator  must 
ensure  adequate  development, 
supervision,  and  execution  of  project 
activities  for  itself  and  for  each  non- 
federal partner  with  significant 
involvement  in  the  project.  Therefore, 
for  itself  and  each  such  partner,  each 
applicant  must: 

a.  Address  its  ability  to  provide  a 
competent,  experienced  staff  and  other 
resources; 

b.  Describe  its  structure  and 
composition; 

c.  Discuss  the  degree  to  which  it 
represents  the  industry  in  question; 

d.  Describe  the  role,  if  any.  foreign 
membership  plays  in  its  affairs; 

e.  Summarize  the  recent  history  of  its 
industry's  international 
competitiveness; 

f.  Provide  a  resume  for  the  project 
director  and  professional  personnel;  and 

g.  Project  the  amount  of  time  each 
professional  will  devote  to  the  project. 

5.  Finance  and  Budget:  Applicants 
must  provide  a  detailed  budget  for  the 
project  including  the  elements  listed 
below: 

a.  Form  424A  "Budget  Information — 
Non-Construction  Programs"; 

b.  Budget  for  Project  Award  Period; 

c.  Supporting  worksheets  and 
explanations;^* 

d.  A  discussion  of  financial  systems 
and  projections  of  how.  when,  and-from 
what  sources  the  matching  funds  will  be 
or  have  been  raised; 

e.  A  summary  of  all  financial 
assistance  awards  received  in  excess  of 
$20,000  over  the  last  five  years.  This 
should  include  the  award  reference 
number,  contact  name,  title, 
organization,  email  (if  available),  fax. 
and  mailing  address; 

f.  The  most  recent  audited  financial 
statements.  If  the  applicant  is  a  sub-unit 
of  an  audited  entity,  in  addition  to  the 
financial  statements  of  the  audited 
entity,  the  applicant  should  provide 


financial  statements  at  the  most  specific 
level  available,  whether  or  not  these  are 
audited.  If  the  applicant's  most  recent 
financial  statements  are  not  audited,  it 
should  sybmit  the  most  recent 
unaudited  financial  statements  and  a 
statement  indicating  whether  it 
currently  has  an  auditor  and  when  it 
plans  to  issue  audited  financial 
statements;  and 

g.  Any  additional  evidence  of 
financial  responsibility. 

6.  Forms:  In  addition  to  the  budget 
forms  identified  above,  each  application 
must  include  the  following  completed 
forms: 

a.  SF-424  Application  for  Federal 
Assistance; 

b.  SF-424B  Assurances — Non- 
Construction  Programs; 

c.  CD-346  Applicant  for  Funding 
Assistance;  and 

d.  CD-511  Certifications  Regarding 
Debarment.  Suspension,  and  Other 
Responsibility  Matters. 

In  addition,  appliccmts  may  determine 
that  they  need  to  complete  forms  CD- 
512  "Certifications  Regarding 
Debarment.  Suspension.  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and/or  form  SF-LLL  "Discl^ure  of 
Lobbying  Activities".  These  are 
available  at  http://www.export.gov/ 
mdcp  as  part  of  the  application  kit, 
which  includes  explanations  of  the 
forms. 

7.  Appendices:  Appendices  should  be 
tabbed  or  otherwise  marked  for  easy 
reference.  Applicants  should  include  in 
their  appendices,  whatever  material 
supports  the  main  body  of  the 
application  (IV.A.1-4),  including  the 
types  of  appendices  listed  below. 

a.  The  portion  of  the  application 
defined  above  in  IV.A.5.  Finance  and 
Budget. 

b.  The  forms  noted  above  in  rV.A.6. 
Forms. 

c.  The  determination  of  eligibility  that 
an  applicant  has  received  from  the 
Department.^^  An  applicant  that  has    | 
been  found  eligible  in  the  past,  but  does 
not  have  a  letter  of  eligibility,  should 
request  such  a  letter  as  soon  as  possible 
so  it  can  receive  one  to  include  in  its 
application. 

d.  Letters  of  support  for  the  project  are 
not  required  or  expected. ^R  Applicants. 


"  An  example  of  how  to  generate  Form  424A,  the 
Budget  for  Project  Award  Period,  and  supporting 
worksheets  and  explanations  is  included  in  the 
Mock  Application  at  www.export.gov/mdcp. 
Applicants  are  welcome  to  copy  the  spreadsheet  file 
used  for  the  Mock  Application  budget  and  use  it  for 
their  own  applications. 


^*  If  the  applicant  has  not  received  such  a 
determination,  it  must  include  in  the  appendices 
the  documents  requested  in  III.C.I.  Determination 
of  Eligibility  above. 

2"  The  fact  that  a  public  official  does  or  does  not 
submit  a  letter  of  support  docs  not  confer  any 
inherent  competitive  advantage  to  an  applicant.  On 
the  other  hand,  some  letters  of  support  can  be 
critical  to  the  success  of  an  application.  For 
example,  if  funds  for  the  cash  match  are  to  be 


that  choose  to  submit  letters  of  support 
should  secure  them  soon  enough  to 
include  them  as  application 
appendices.27 

e.  News  media  are  informed  by  the 
Department  when  it  announces  awards. 
Applicants  are  invited  to  submit  a  list 
of  news  media  the  Department  can 
contact  when  it  issues  its  press 
release.  ^B  The  most  useful  information 
is  the  fax  number  and  e-mail  address  of 
the  news  media  contacts.  These  would 
include  local  newspapers,  trade 
publications,  local  broadcast  stations, 
and  Internet  sites.  Rather  than  including 
these  as  "hard-copy"  in  the  application, 
the  Department  invites  applicants  to 
submit  this  on  floppy  diskette,  CD,  or 
via  email.  Using  the  lowest  version  of 
any  of  the  following  file  formats  will 
ensure  transferability:  database  (.dbf). 
Excel  (.xls),  Lotus  123  (.wk4).  Word 
Perfect  (.wpd),  or  Microsoft  Word  (.doc). 

/.  Current  or  past  cooperators  must 
submit  a  comparison  between  the 
proposed  project  and  current  or  past 
projects.  See  V.A.4.  Creativity  and 
Capacity  below. 

B.  Submission  of  Applications 

1.  Number  of  Pages:  The  main  body 
of  the  application  is  limited  to  50  pages. 
There  is  no  limit  on  the  niunber  of  pages 
for  appendices.  The  main  body  of  the 
application  should  include  the 
substance  of  the  applicant's  proposal  as 
identified  in  IV.A.1.  through  IV.A.4. 
above.  Each  page  of  the  main  body 
should  be  numbered. 

2.  Number  of  Copies:  Each  applicant 
must  submit  a  signed  original 
application  plus  two  copies.  The 
Department  encourages  applicants  to 
submit  five  additional  copies  as  well  for 
a  total  of  seven  (7)  copies.^^  However, 
if  submitting  seven  (7)  copies  creates  a 
financial  hardship,  applicants  may 
submit  the  minimum  of  two  copies  plus 
the  original. 

If  an  applicant  submits  an  original 
and  two  copies  or  any  other  number  of 


provided  by  the  state  legislature,  a  letter  of 
commitment  from  the  state's  governor  or 
comptroller  certifying  the  availability  of  the  funds 
would  help  the  selection  panel  greatly  in  its  review. 

^'  Including  these  as  appendices  may  make  it 
easier  for  all  reviewers  to  find  such  letters  in  the 
same  place  in  the  application.  The  Department's 
standard  practice  for  letters  of  support  not  included 
as  application  appendices  is  to  make  them  available 
to  reviewers  until  the  time  the  Selection  Panel 
identifies  the  top-ranked  applications. 

"Including  news  media  contacts  as  an 
application  appendix  is  not  required,  but  doing  so 
will  help  the  Department  publicize  the  success  of 
the  award  winners. 

2B  Several  copies  will  be  needed  in  order  for  the 
Department  to  complete  its  evaluation.  (As  noted 
below  under  V.B.  Evaluation  and  Selection 
Procedures,  four  selection  panel  members  and 
several  Department  staff  will  review  each 
application.) 


copies  greater  than  two  and  less  than 
seven  (7),  the  Department  will  make 
additional  copies  to  allow  all  reviewers 
to  read  each  application.  However,  the 
Department  cannot  guarantee  that  the 
copies  will  include  features  that  are  not 
easily  reproduced  on  standard 
photocopy  machines.  For  example,  tabs 
might  not  be  inserted,  color  pages  might 
be  reproduced  in  black  and  white,  fold- 
out  pages  might  not  fold  out,  unusually 
sized  (not  8.5"  x  11^  pages  might  be 
broken  up,  and  the  copies  might  be 
bound  with  staples  or  clips  instead  of 
the  binding  used  ioi  applicant- 
submitted  material. 

3.  Distinguish  Between  Copies  and 
Original:  llie  Department  needs  to 
distinguish  between  the  original 
application  and  copies.  In  order  to 
facilitate  processing  of  submitted 
applications,  the  Department 
recommends  that  applicants  vtrrite  or 
stamp  "original"  on  the  cover  page  of 
the  original. 

C.  Retention  of  Applications 

1.  Award  Winners:  Copies  of  winning 
applications  are  distributed  to  project 
team  members  for  their  use  in  managing 
projects. 

2.  Unsuccessful  and  Ineligible 
Applicants:  For  each  eligible 
application  which  does  not  win  an 
award,  and  for  each  ineligible 
application,  the  Department  will  retain 
the  signed  original  of  the  application  for 
seven  years  and  will  destroy  the  copies. 

3.  Late  and  Ineligible  Applications 
Returned  to  Sender:  Late  applications 
are  not  accepted.  Late  applications  and 
applications  submitted  by  ineligible 
applicants  are  returned  to  the  sender. 
However,  the  Department  will  retain  a 
copy  of  the  cover  page  or  transmittal 
letter  for  seven  years. 

V.  Evaluatiaa  and  Selection 

A.  Evaluation  Criteria 

The  Department  is  interested  in 
projects  that  demonstrate  the  possibility 
of  both  significant  results  during  the 
award  period  and  lasting  benefits 
extending  beyond  the  award  period.  To 
that  end,  consideration  for  financial 
assistance  under  the  MDCP  wUl  be 
based  upon  the  following  evaluation 
criteria: 

1 .  Export  Success  Potential:  Potential 
of  the  project  to  generate  export  success 
stories  and/or  export  initiatives  in  both 
the  short-term  and  medium-term.  An 
export  initiative  is  a  significant 
expenditiu«  of  resources  by  the  chief 
executive  officer  (CEO)  of  a  company  in 
the  active  pursuit  of  export  sales. 
Examples  of  export  initiatives  include, 
but  are  not  limited  to,  the  following: 


a.  Participating  in^an  overseas  trade 
promotion  event; 

b.  Hiring  an  export  manager; 

c.  Establishing  an  export  department; 

d.  Exploring  a  new  market  through  an 
overseas  trip  by  the  CEO; 

e.  Developing  an  export  marketing/ 
business  plan; 

/.  Translating  product  literature  into  a 
foreign  language; 

g.  Making  product  modifications  to 
comply  with  foreign  market 
requirements; 

h.  Commissioning  an  in-depth  market 
research  study; 

i.  Entering  into  a  strategic  alliance  ^ 
with  a  foreign  firm; 

/.  Advertising  in  a  foreign  business 
publication; 

Jc.  Undertaking  an  overseas  direct- 
mail  campaign  to  create  product 
awareness; 

7.  Signing  an  agent/distributor; 

m.  Getting  introduced  to  a  potential 
foreign  buyer;  and 

n.  Signing  an  export  contract/filling 
an  export  order. 

Applicants  should  provide  detailed 
explanations  of  projected  results  of  the 
project.   . 

2.  Performance  Measures:  Projected 
increase  (multiplier  effect)  in  the 
number  of  U.S.  companies  operating  in 
the  market(s)  selected,  particularly 
SMEs,  and  the  degree  to  which  the 
project  will  increase  or  enhance  the  U.S. 
industry's  presence  in  the  foreign 
market(s). 

Applicants  must  provide  quantifiable 
estimates  of  projected  increases  and 
explain  how  they  are  derived.  See 
IV.A.3.b.  Performance  Measures  above. 
Applicants  must  detail  the  methods 
they  will  use  to  gather  and  report 
performance  information. 

3.  Partnership  and  Priorities:  The 
degree  to  which  the  project  initiates  or 
enhances  partnership  with  ITA  and  the 
degree  to  which  the  proposal  furthers  or 
is  compatible  with  ITA's  priorities 
stated  under  IV.A.3.C.  Partnership    • 
above. 

4.  Creativity  and  Capacity:  Creativity, 
innovation,  and  realism  displayed  by 
the  work  plan  as  well  as  the 
institutional  capacity  of  the  applicant  to 
carry  out  the  work  plan. 

a.  Creativity  and  innovation  can  be 
displayed  in  a  variety  of  ways. 
Applicants  might  propose  projects  that 
include  ideas  not  previously  tried  to 


*"  A  collaboration  of  one  company  with  another 
company  that  can  provide  resources  to  achieve 
corporate,  economic  and  strategic  goals.  One  benefit 
of  strategic  alliances  is  reciprocal  access  to  more 
than  one  market.  For  example,  firms  in  two 
different  markets  can  agree  to  market  each  other's 
non-competing  products  in  their  respective  "home" 
markets. 
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promote  a  particular  industry's  goods  or 
services  in  a  particular  market. 
Creativity  can  be  demonstrated  by  the 
manner  in  which  techniques  are 
customized  to  meet  the  specific  needs  of 
certain  client  groups.  A  proposal  can  be 
creative  in  the  way  it  brings  together  the 
strengths  and  resources  of  partners 
participating  in  project  activities- 
Further,  projects  that  focus  on  market 
development  are  more  creative  than 
projects  that  focus  only  on  export 
promotion.  Market  development  is  the 
process  of  identifying  or  creating 
emerging  markets  or  market  niches  and 
modifying  products  to  penetrate  those 
markets.  Market  development  is 
demand  driven  and  designed  to  create 
long-term  export  capacity.  In  addition  to 
promoting  current  sales  of  existing 
products,  market  development  promotes 
future  sales  and  future  products. 

b.  Current  or  past  cooperators  must 
submit  a  table  comparing  their  current 
or  past  project(s)  and  their  proposed 
project.  The  need  for  this  table  and  the 
requested  format  are  described  below. 

As  noted  in  the  Summary  at  the 
beginning  of  the  RFA,  MDCP  awards  are 
designed  to  help  underwrite  the  start-up 
costs  of  new  projects.  Accordingly, 
current  or  past  cooperators  can  be  in  a 
position  to  earn  the  maximum  number 
of  points  under  this  criterion  only  if 
they  propose  projects  that  are  entirely 
new. 

In  order  to  determine  whether  a 
project  is  entirely  new,  the  current  or 
past  cooperator  must  provide,  as  a 
separate  appendix,  a  comparison 
between  the  elements  of  the  proposed 
project  and  the  elements  of  its  current 
or  past  MDCP-funded  projects.  Current 
or  past  cooperators  that  propose  projects 
that  are  not  entirely  new  will  receive 
fewer  points  under  this  criterion  than 
they  would  receive  otherwise. 

In  determining  the  number  of  points 
under  this  criterion,  the  selection  panel 
will  consider  the  level  to  which  a 
particular  applicant  has  incorporated 
elements  of  its  previously  funded  MDCP 
projects.  To  do  this,  current  or  past 
cooperators  should  submit  a  table 
wherein  they  approximate  the  amount 
of  resources  devoted  to  each  project 
element  as  a  percentage  of  the  total.  For 
example,  if  an  applicant  received  an 
MDCP  award  in  1995  and  spent 
approximately  $400,000  of  a  total 
$1,000,000  project  budget  on  opening  an 
office  in  Beijing,  it  could  report  that  40 
percent  of  the  resources  of  its  1995 
project  went  toward  the  project  element 
of  opening  its  Beijing  office.  The 
applicant  would  do  the  same  for  the 
other  elements  of  its  projects. 


Previous  project(s) 

Proposed  project 

Element 

% 

Element 

% 

1  

2  etc 

ibb 

1  

2  etc  

Total  

Total  

100 

c.  Institutional  capacity  will  be 
measured  by  what  each  applicant 
submits.  A  current  or  past  cooperator 
should  not  assume  that  success  with  a 
prior  MDCP  project  will  automatically 
be  taken  into  account  by  the  Depeirtment 
when  reviewing  its  application.  Each 
applicant  must  document  its 
institutional  capacity  in  its  application. 

5.  Budget  ana  Sustainability: 
Reasonableness  of  the  itemized  budget 
for  project  activities,  the  amount  of  the 
cash  match  that  is  readily  available  at 
the  beginning  of  the  project,  and  the 
probability  that  th»project  can  be 
continued  on  a  self-sustained  basis  after 
the  completion  of  the  award.  Current  or 
past  cooperators  must  show  how  the 
proposed  project  will  achieve  self- 
sustainability  independent  of  any 
current  or  oast  MDCP  projects. 

Each  of  the  above  criteria  is  worth  a 
maximum  of  20  points.  The  five  criteria 
together  constitute  the  application 
score.  At  20  points  per  criterion,  the 
total  possible  score  is  100. 

B.  Evaluation  and  Selection  Procedures 

The  applicant  is  responsible  for 
submitting  a  complete  application  in  a 
timely  maimer.  Prior  to  selection,  each 
complete  application  receives  a 
thorough  evaluation  as  set  forth  below. 

1.  Eligibility  Determination:  OPCM 
staff,  in  consultation  with  the 
Department's  Office  of  General  Counsel, 
review  all  applications  to  determine  the 
eligibility  of  each  applicant. 

2.  ITA  Program  Area  Review:  Relevant 
ITA  program  areas,  including  TD,  MAC, 
and  the  Commercial  Service,  have  the 
opportunity  to  review  the  submitted 
applications.  This  allows  experts  in  the 
industry  sector  or  geographical  region  to 
assess  applicant  claims.  "These  reviewers 
provide  insights  into  both  the  potential 
benefits  and  the  potential  difficulties 
associated  with  the  applications. 

3.  MDCP  Administrative  Review: 
Representatives  of  OPCM  review  and 
comment  on  all  applications  using  the 
evaluation  criteria  identified  above. 
OPCM  prepares  for  the  selection  panel 
a  review  packet  including  the 
applications  and  reviewer  comments. 
The  MDCP  administrative  staff  and 
program  area  comments  afford  the 
selection  panel  the  insights  and  breadth 
of  experience  of  Department 
professionals.  However,  the  selection 
panel  is  free  to  consider  or  disregard 
them  as  it  sees  fit. 


4.  Selection  Panel  Composition:  The 
MDCP  Manager  forwards  all  of  the 
eligible  applications,  along  with  all 
related  materials,  to  the  selection  panel 
of  senior  ITA  managers.  This  panel  is 
chaired  by  the  OPCM  Director  and 
typically  includes  three  other  members, 
one  each  fi-om  TD,  MAC,  and  the 
Commercial  Service.  Panel  members  are 
office  directors  or  higher. 

5.  Selection  Panel  Scoring:  Each 
selection  panel  member  reviews  each 
eligible  application  and  assigns  a  score 
for  each  of  the  five  criteria  stated  above. 
The  scores  of  each  selection  panel 
Member  for  each  application  reviewed 
are  maintained  in  the  files  for  seven 
years.  The  individual  criteria  scores  are 
averaged  to  determine  the  total  score  for 
each  application. 

6.  Ranked  Recommendation:  Based 
on  the  scores  assigned  by  selection 
panel  members  and  deliberations  by  the 
selection  panel,  the  selection  panel 
forwards  the  applications  with  the  ten 
highest  total  scores  ("top-ranked 
applications")  to  the  Assistant  Secretary 
for  Trade  Development  and 
recommends  which  of  the  top 
applications  should  receive  funding.  If 
the  amount  of  funds  requested  by  the 
top  ten  applicants  is  less  than  the 
funding  available,  the  selection  panel 
recommends  additional  applications  for 
funding  in  rank  order. 

The  selection  panel's 
recommendation  will  not  deviate  from 
the  rank  order.  This  means,  for  example, 
that  the  selection  panel  cannot 
recommend  funding  for  the  application 
ranked  seventh  without  recommending 
funding  for  applicants  ranked  first 
through  sixth.  The  selection  panel 
recommendation  includes  the  panel's 
written  assessment  of  the  strengths  and 
weaknesses  of  the  top-ranked 
applications. 

7.  Selection  of  Applications  for 
Funding:  From  the  top-ranked 
applications  forwarded  by  the  selection 
panel,  the  Assistant  Secretary  for  Trade 
Development  selects  those  applications 
which  will  receive  funding.  In  addition 
to  the  criteria  in  V.A.  Evaluation 
Criteria  above,  the  Assistant  Secretary 
for  Trade  Development  may  consider 
the  following  in  making  decisions: 

a.  Scores  of  individual  selection  panel 
members  and  the  selection  panel's 
written  assessments, 

b.  Degree  to  which  applications 
satisfy  the  ITA  priorities  established 
under  IV.A.3.d.  Project  Funding 
Priorities  above, 

c.  Geographic  distribution  of  the 
proposed  awards, 

(f  Diversity  of  industry  sectors  and 
overseas  markets  covered  by  the 
proposed  awards. 


e.  Diversity  of  project  activities 
represented  by  the  proposed  awards, 

/.  Avoidance  of  redundancy  and 
conflicts  with  the  initiatives  of  other 
Federal  agencies,  and  — 

g.  Availability  of  funds. 

C.  Announcement  of  Award  Decisions 

Award  winners  will  be  notified  by 
letter.  Once  award  winners  formally 
accept  their  awards,  the  Department 
will  aimounce  the  award  winners  at 
http://www.export.gov/mdcp. 

Within  ten  days  of  the  Department's 
announcement  of  the  awards, 
unsuccessful  applicants  will  be  notified 
in  writing  and  invited  to  receive  a 
debriefing  from  MDCP  officials. 

VI.  Other  Requirements  and 
Classification 

A.  Other  Requirements 

1.  Pre- Award  Notification 
Requirements:  The  Department  of 
Commerce  Pre-Award  Notification  of  . 
Requirements  for  Grants  and 
Cooperative  Agreements  contained  in 
the  Federal  Register  notice  of  October  1 , 
2001  (66  FR  49917),  as  amended  by  the 
Federal  Register  notice  published  on 
October  30,  2002  (67  FR  66109),  is 
applicable  to  this  solicitation. 

2.  Pre-Award  Activities:  There  is  no 
obligation  on  the  part  of  the  Department 
to  cover  pre-award  costs.  Except  as 
noted  above  in  II.C.4.  Approved  Pre- 
Award-Period  Expenditure,  if  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
government. 

3.  Intergovernmental  Review: 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

B.  Classification 

1.  Executive  Order  12866:  This  notice 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

2.  Paperwork  Reduction  Act:  This 
notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
SF-424,  SF-424A,  SF-LLL,  and  CD-346 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
respective  OMB  Control  Numbers  0348- 
0043,  0348-0044.  0348-0040.  0348- 
0046,  and  0605-0001.  Notvdthstanding 
any  other  provision  of  law.  no  person  is 
required  to  respond  to.  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  unless 


that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

Dated:  March  14.  2003. 
Robert  W.  Pearson, 

Director,  Office  of  Planning.  Coordination  and 
Management,  Trade  Development, 
International  Trade  Administration. 
Department  of  Commerce. 
(FR  Doc.  03-6589  Filed  3-18-03;  8:45  am] 
BILUNG  CODE  3510-OR-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  031403A] 

Proposed  Information  Collection; 
Comment  Request;  Alaslca  Region 
Scale  and  Catch  Weighing 
Requirements 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  19,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek®doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Patsy  A.  Bearden  at  907- 
586-7228,  or  at 
patsy.bearden@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  procedures  in  question  are 
designed  for  Western  Alaska 
Community  Development  Quota  (CDQ) 
catcher/processors  and  American 
Fisheries  Act  (AFA)  catcher/processors 
and  AFA  motherships  and  involve  catch 
weighing,  observer  sampling  stations, 
and  observer  coverage  requirements. 
This  existing  information  collection 
would  be  revised  to  incorporate  catch- 
weighing  requirements  for  AFA  inshore 


processors  (shoreside  processors  and 
stationary  floating  processors): 

NMFS  must  be  able  to  ensure  that  the 
total  weight,  species  composition,  and 
catch  location  for  each  delivery  are 
reported  accurately.  This  is 
accomplished  through  a  catch- 
monitoring  system  that:  allows  for 
independent  verification  of  catch 
weight,  species  composition  and  haul 
location  data;  ensures  that  all  catch  is 
weighed  accurately;  and  provides  a 
record  of  the  weight  of  each  delivery 
that  may  be  audited  by  NMFS. 
Requirements  include  approval  of  scale 
types  for  use,  inspection  requests,  scale 
tests,  an  inshore  processor  catch 
monitoring  and  control  plan,  and 
printed  output  from  scales. 

n.  Method  of  Collection 

Forms  or  may  be  e-mailed,  FAXed  or 
submitted  in  paper  form.  The  daily  scale 
test  forms  and  scale  printed  output  are 
paper  forms  that  are  not  submitted  to 
NMFS. 

m.  Data 

OMB  Number.  0648-0330. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organfzations,  individuals  or 
households,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
37. 

Estimated  Time  Per  Response:  20-190 
hours  for  a  scale  type  evaluation;  6 
minutes  for  at-sea  scale  inspection 
request;  6  minutes  for  scale  approval 
report/sticker;  2  minutes  for  application 
to  inspect  scales  on  behalf  of  NMFS;  6 
minutes  for  records  of  daily  at-sea  or 
shoreside  scale  tests;  45  minutes  for 
printed  at-sea  or  shoreside  scale  output; 
2  hours  for  request  for  observer  station 
inspection;  5  minutes  for  inshore  Catch 
Monitoring  and  Control  Plan  (CMCP) 
inspection  request;  40  hoiu«  for  CMCP; 
and  8  hours  for  CMCP  addendum. 

Estimated  Total  Annual  Burden 
Hours:  4,727. 

Estimated  Total  Annual  Cost  to 
Public:  $6,048. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
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burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  also  will 
become  a  matter  of  public  record. 

Dated:  March  12.2003 
Gweilnar  Banks, 

Manafinmenl  Analyst.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  Q3-6.')90  Filed  3-18-03:  8:45  ami 
BILLINO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

[I.D.  031403B] 

Submission  for  OMB  Review; 
Comment  flequest 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Vessel  Monitoring  System  for 
Atlantic  Highly  Migratory  Species. 

Form  Numbeiis):  None. 

0^4B  Approval  Number.  0648-0372. 

Type  of  Request:  Regular  submission. 

Bufde/i  Hours:  2.181. 

Number  of  Respondents:  320. 

Average  Hours  Per  Response:  4  hours 
for  installation  of  equipment;  2  hours 
for  annual  maintenance  of  the 
equipment  (beginning  in  the  second 
year);  0.3  seconds  per  automated 
position  report  from  the  automated 
equipment;  and  5  minutes  to  complete 
and  return  a  one-time  installation 
checklist. 

Needs  and  Uses:  Vessels  fishing  for 
Atlantic  tuna  and  swordfish  that  use 
pelagic  longline  gear  are  required  to 
install  and  operate  vessel  monitoring 
systems.  Automatic  position  reports  are 
submitted  on  an  hourly  basis  whenever 
the  vessel  is  at  sea.  The  National  Marine 
Fisheries  Service  (NMFS)  proposes  to 
revise  the  current  requirements  to  add 
an  installation  checklist  that  vessel 
operators  would  follow  and  then  submit 
to  NMFS.  The  checklist  provides 
information  on  the  hardware  and 
communications  service  selected  by 
each  vessel.  NMFS  will  use  the  returned 
checklists  to  ensure  that  position  reports 
are  received  and  to  aid  NMFS  in 
troubleshooting  problems. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 


Frequency.  One-time,  on  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information   . 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266.  Department  of 
Commerce.  Room  6625. 14th  and 
Constitution  Avenue.  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  March  12.  2003. 
Gweilnar  Banks, 

'Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  0.3-6591  Filed  3-18-03;  8:45  am) 
MLUNO  CODE  3610-23-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.031403C1 

Proposed  Information  Collection; 
Comment  Request;  Tortugas  Access 
Permits. 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 


summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  19.  2003. 
addresses:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  John  Armor  at  301-713- 


3125,  ext.  117,  or  at 
John.Annot@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

In  order  to  gain  access  to  the  Tortugas 
ecological  reserve,  persons  must  obtain 
a  permit.  The  permit  holders  must 
notify  NOAA  by  radio  no  less  than  30 
minutes  and  no  more  than  6  hours 
before  entering  the  reserve,  and  when 
leaving  it.  Permit  actions  may  be 
appealed. 

The  purposes  of  the  access  permit  and 
notifications  are  to  (1)  protect  this 
unique  deepwater  coral  reef  and  (2) 
facilitate  the  enforcement  of  the  no-take 
regulations  in  this  remote  area.  The 
overall  intended  effect  of  this  collection 
is  to  protect  the  deepwater  coral  reef 
community  in  this  area  from  being 
degraded  by  human  activities. 

II.  Method  of  Collection 

Applications  and  notifications  are 
made  by  phone.  Appeals  must  be  in 
writing. 

m.  Data 

OMB  Number:  0648-0418. 
•   Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations;  individuals  or 
households;  not-for-profit  institutions; 
State.  Local,  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
101. 

Estimated  Time  Per  Response:  10 
minutes  for  a  application;  2  minutes  for 
a  radio  call;  and  90  minutes  for  an 
appeal. 

Estimated  Total  Annual  Burden 
Hours:  24. 

Estimated  Total  Annual  Cost  to 
Public:  $28. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  also  will  become  a  matter  of  public 
record. 

Dated:  March  12,  2003. 
Gweilnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-6592  Filed  3-18-03;  8:45  am] 

aauNQ  cooe  3sio-22-s 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  031403D] 

Proposed  Collection;  Comment 
Request;  Basic  Requirements  for  All 
Marine  Mammal  Special  Exception 
Permits  to  Take,  Import  and  Export 
Marine  Mammals,  and  for  Maintaining 
a  Captive  Marine  Mammal  Inventory 
under  the  Marirte  Mammal  Protection 
Act,  the  Fur  Seal  Act,  and  ttie 
Endangered  Species  Act. 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  19,  2003*. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Comrherce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient  and  instructions  should  be 
directed  to  Amy  Sloan  or  Ruth  Johnson 
at  301-713- 2289,  or  to 
Amy.Sloan@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  respondents  vnl\  be  applicants 
.  for  and  holders  of  scientific  rissearch 
and  enhancement  permits,  commercial 
and  educational  photography  permits, 
public  display  permits  for  captures  and 
first-time  imports,  and  Letter  of 
Confirmation  holders  under  the  General 


Authorization  for  Level  B  scientific 
research  projects.  The  Marine  Mammal 
Protection  Act  (MMPA),  the  Fur  Seal 
Act  (FSA)  and  the  Endangered  Species 
Act  (ESA)  prohibit  the  taking,  import, 
and  export  of  marine  mammals  with 
certain  exceptions.  Applicants  desiring 
a  permit  or  authorization  to  take, 
import,  or  export  must  provide  certain 
information  to  be  used  as  a  basis  for 
determining  whether  the  proposed 
activity  is  consistent  with  the  purposes, 
policies,  and  requirements  of  the 
MMPA,  ESA,  and/or  FSA  and  if  a 
permit  or  authorization  should  be 
issued.  Permit  holders  and  authorized 
researchers  under  the  General 
Authorization  are  required  to  report 
periodically  on  activities  conducted  and 
species  taken  to  ensure  compliance  with 
permit  conditions  and  protection  of  the 
animals.  This  also  updates  information 
as  necessary  on  any  marine  mammals 
held  captive  for  purposes  of  maintaining 
the  marine  mammal  inventory  as 
required  under  the  1994  Amendments 
to  the  MMPA. 

There  is  no  overlap  or  duplication  for 
marine  mammal  permit  actions  under 
the  ESA  as  the  marine  mammal 
regulations  (50  CFR  216.32  -  216.44) 
address  requirements  of  both  laws,  and 
a  single  application  and  permit  covers 
all  requirements  of  both. 

n.  Method  of  Collection 

Most  application  material  is  paper 
and  written  to  respond  to  a  required 
format.  Some  reports  can  be  submitted 
electronically. 

m.  Data 

OMB  Number:  0648-0084. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit 
organizations;  not-for-profit  institutions; 
Federal  Government;  and  State,  Local, 
or  Tribal  Government.  The  majority  of 
the  affected  public  will  be  from  the 
scientific  research  community, 
photographic  journalists,  and  public 
display  facilities. Esfi'njated  Number  of 
Respondents:  493. 

Estimated  Time  Per  Response:  29 
hours  for  an  application  for  a  scientific 
research  or  enhancement  permit;  20 
hours  for  an  application  for  a  public 
display  permit;  10  hours  for  an 
application  for  a  photography  permit;  19 
hours  for  a  major  amendment  to  a 
permit;  3  hours  for  a  minor  amendment 
to  a  permit  or  for  a  change  to  a  General 
Authorization;  2  hours  for  a  request  to 
retain  or  transfer  a  rehabilitated  marine 
mammal;  1  hour  for  a  foreign 
government  certification  and  comity 
statement  for  a  public  display  export 


request;  30  minutes  for  notification  of  a 
public  display  capture  or  import;  2 
hours  for  a  notification  of  and  report  on 
a  public  display  capture;  30  minutes  for 
an  emergency  transfer  waiver  of 
notifications;  30  minutes  for  an  initial 
escape  report;  1  hour  for  an  one-week 
status  report  on  an  escape;  2  hours  for 
a  six-month  status  report  on  an  escape:  ' 
12  hours  for  a  scientific  research/ 
enhancement  annual  or  final  report;  2 
hours  for  public  display  or  photography 
permit  annual  or  final  report;  8  hours 
for  a  General  Authorization  annual  or 
final  report;  2  hours  for  a  marine 
mammal  inventory  (1  hour  for  a 
transport  notification,  30  minutes  for  a 
data  sheet  and  a  person/holder/facility 
sheet);  and  2  hours  for  recordkeeping. 

Estimated  Total  Annual  Burden 
Hours:  6,462. 

Estimated  Total  Annual  Cost  to 
Public:  $1,000. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information   . 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  12.  2003. 
Gweilnar  Banlcs, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  03-6593  Filed  3-18-03;  8:45  am] 

BILUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdministFatlon 

P.D.  010203E] 

Marine  Mammals;  Hie  No.  1026-1671 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Issuance  of  permit. 


summary:  Notice  is  hereby  given  that 
Belinda  L.  Rubinstein.  New  England 
Aquarium,  Central  Wharf,  Boston.  MA 
02110  has  been  issued  a  permit  to  take 
harbor  seals  (Phoca  vitulina),  harp  seals 
[Phoca  groenlandica),  gray  seals 
[Halichoems  grypus),  hooded  seals 
{Cystophom  chstata)  and  ringed  seals 
[Phoca  hispida)  for  purposes  of 
scientiHc  research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offjce(s): 

Permits.  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
NMFS.  1315  East-West  Highway.  Room 
13705.  Silver  Spring.  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Northeast  Region.  NMFS,  One 
Blackburn  Drive,  Glcaicester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371;  andSoutheast  Region, 
NMFS.  9721  Executive  Center  Drive 
North.  St.  Petersburg.  FL  33702-2432; 
phone  (727)570-5301;  fax  (727)570- 
5320. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson.  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On  August 
5.  2002.  notice  was  published  in  the 
Federal  Register  (67  FR  50632)  that  a 
request  for  a  scientific  research  permit 
to  take  harbor  seals,  harp  seals,  gray 
seals,  hooded  seals,  and  ringed  seals 
had  been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq],  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Solitary  seals  will  be  captured,  tagged, 
sampled  (including  tooth  extraction, 
blubber  biopsy,  blood  and  milk 
collection,  anal  swabs  and  fecal 
samples),  and  released.  In  addition  to 
taking  wild  animals,  the  applicant  also 
requests  authority  to  sample 
conspecifics  held  in  rehabilitation 
facilities.  Samples  may  be  exported  and 
re-imported  for  analyses.  The  purposes 
of  the  research  are  to  study  habitat 
utilization  using  satellite  telemetry  and 
flipper  tagging,  determine  stock 
association,  and  monitor  health  of 
phocids  along  the  east  coast  of  the  U.S., 
from  Maine  to  Virginia. 


Dated:  March  11,2003. 
Stephen  L.  Leathery. 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
(FR  Doc.  03-6594  Filed  3-18-03;  8:45  am) 
BILLJNG  COOC  3310-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Advisory  Group  Meeting  of 
the  U.S.  Strategic  Command 

agency:  USSTRATCOM.  DoD. 
action:  Notice  of  closed  meeting. 


SUMMARY:  The  Strategic  Advisory  Group 
(SAG)  will  meet  in  a  closed  session  on 
April  24  and  25.  2003. 

The  mission  of  the  SAG  is  to  provide 
timely  advice  on  scientific,  technical, 
intelligence,  and  policy-related  issues  to 
the  Commander.  U.S.  Strategic 
Command  during  the  development  of 
the  Nation's  war  plans.  Full 
development  of  the  topics  will  require 
discussion  of  information  classified  in 
accordance  with  Executive  Order  12958. 
dated  April  17. 1995.  Access  to  this 
information  must  be  strictly  limited  to 
personnel  having  the  requisite  security 
clearances  and  specific  need-to-know. 
Unauthorized  disclosure  of  the 
information  to  be  discussed  at  the  SAG 
meeting  could  have  exceptionally  grave 
impact  on  national  defense. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2).  it  has  been 
determined  that  this  SAG  meeting 
concerns  matters  listed  in  5  U.S.C, 
section  552b(c).  and  that,  accordingly, 
this  meeting  will  be  closed. 
DATES:  April  24  and  25,  2003. 
ADDRESSES:  USSTRATCOM.  901  SAC 
Boulevard.  Suite  1F7.  Offutt  Air  Force 
Base.  NE  68113-6030. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Druskis.  SAG.  (402)  294-4102; 
Jerome  Mahar.  Joint  Staff.  (703)  614- 
6465. 

Dated:  March  10,  2003. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  03-6384  Filed  3-18-03;  8:45  am] 
BILLING  CODE  5001-OS-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  19. 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (l)-is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  March  13,  2003. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
RShabilitative  Services 

Type  of  Review:  Revision  of  a 
,  currently  approved  collection. 

Title:  Report  of  Children  with 
Disabilities  Exiting  Special  Eduation 
During  the  School  Year. 

Frequency:  Annually. 


Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs  (primary). 

Reporting  and  Recordkeeping  Hour 
■•  Burden: 

Responses:  58. 

Burden  Hours:  30508. 

Abstract:  This  package  provilfles 
instructions  and  a  form  necessary  for 
States  to  report  the  number  of  students 
aged  14  and  older  served  under  IDEA- 
B  exiting  special  education.  The  form 
satisfies  reporting  requirements  and  is 
used  by  OSEP  to  monitor  SEAs  and  for 
Congressional  reporting. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  Browse  Pending 
Collections  link  and  by  clicking  on  link 
number  02233.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  a<!:tivity  requirements 
should  be  directed  to  Carey  at  (202) 
708-6287.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  03-6489  Filed  3-18-03;  8:45  am] 
BILUNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Oak  Ridge 
Reservation.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Wednesday.  April  9,  2003,  6 
p.m. 

ADDRESSES:  DOE  Information  Center. 
475  Oak  Ridge  Turnpike,  Oak  Ridge. 

TN. 


FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Halsey.  Federal  Coordinator. 
Department  of  Energy  Oak  Ridge 
Operations  Office,  PO  Box  2001.  EM-90. 
Oak  Ridge,  TN  37831.  Phone  (865)  576- 
4025;  Fax  (865)  576-5333  or  e-mail: 
halseypj@oro.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  provide  an  update  on 
remediation  activities  at  the  Molten  Salt 
Reactor  Experiment  (MSRE).  MSRE 
operated  at  Oak  Ridge  National 
Laboratory  from  1965  to  1969  to  test  the 
concept  of  using  molten,  radioactive  salt 
for  commercial  nuclear  power  reactors. 
Ehiring  initial  decommissioning 
activities  it  was  discovered  that  the 
potential  for  nuclear  criticality  existed 
due  to  unstable  carbon-fluoride 
compounds  that  had  formed  in  the 
system.  Remedial  actions  were  initiated 
to  mitigate  risks  at  MSRE.  and  a  Record 
of  Decision  was  signed  in  July  1998  for 
removal  of  the  fuel  and  flush  salts. 

Tentative  Agenda: 

•  Mike  Jugan.  DOE-Oak  Ridge,  will 
provide  a  historical  review  of  the  MSRE 
project  and  an  update  on  current  and 
planned  activities. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  vkill 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Center  at  475  Oak  Ridge 
Turnpike,  Oak  Ridge,  TN  between  8 
a.m.  and  5  p.m.  Monday  through  Friday, 
or  by  writing  to  Pat  Halsey,  Department 
of  Energy  Oak  Ridge  Operations  Office, 
PO  Box  2001,  EM-90.  Oak  Ridge.  TN 
37831,  or  by  calling  her  at  (865)  576- 
4025. 

Issued  at  Washington.  DC  on  March  14. 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  03-6517  Filed  3-18-03;  8:45  am) 

BtLUNG  CODE  64MMn-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP9»-^1-068] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

March  12,  2003. 

Take  notice  that  on  March  7.  2003. 
ANR  Pipeline  Company  (ANR); 
tendered  for  filing  a  notification  to  the 
Commission  of  a  change  in  the 
termination  date  of  a  Firm  Storage 
Service  Agreement  and  certain 
associated  transportation  agreements. 

ANR  states  that  the  notice  and 
associated  agreement  reflect  that  the 
negotiated  rate  agreement  between  ANR 
and  Reliant  Energy  Marketing  Services. 
Inc.  and  all  imderlying  service  will  be 
terminated  on  April  1 .  2003  instead  of 
March  31.  2004. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  part>' 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toU- 
iree  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Cotnment  Date:  March  19.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-6542  Filed  3-18-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissldn 

[Docket  Nos.  ER03-341-000  and  ER0»-342- 
000] 

A' 

Calpine  Power  America— OR,  LLC  and 
Calpine  Power  America — CA,  LLC; 
Notice  of  Issuance  of  Order 

March  12.  2003. 

Calpine  Power  America — OR,  LLC 
and  Calpine  Power  America — CA,  LLC 
(collectively,  "Applicants")  filed  an 
application  for  market-based  rate 
authority,  with  accompanying  tariffs. 
The  proposed  market-based  rate  tariffs 
provide  for  the  sale  of  capacity,  energy 
and  ancillary  services,  resale  of 
transmission  rights  and  for  the 
reassignment  of  transmission  rights. 
Applicants  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Applicants  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities jand  assumptions 
of  liability  by  Applicants. 

On  February  24,  2003,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Tariffs  and  Market 
Development— South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  establishment  of  a 
period  of  time  for  the  filing  of  protests. 
Accordingly,  any  person  desiring  to 
be  heard  or  to  protest  the  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liability  by  Applicants 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington.  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedjire  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
26,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above. 
Applicants  are  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
.  that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Applicants,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 


approval  of  Applicants'  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  by 
the  Director,  Division  of  Tariffs  and 
Market  Development-South,  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  ,  using 
the  'FERRIS  "  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Conmiission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-6524  Filed  3-18-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-353-O01J 

CenterPoInt  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

March  12.  2003. 

Take  notice  that  on  March  6.  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT).  formerly  Reliant 
Energy  Gas  Transmission  Company, 
tendered  for  filing  its  compliance  filing 
in  conformity  with  the  letter  order  of  the 
Federal  Energy  Regulatory  Commission 
issued  on  February  19,  2003  in  Docket 
No.  RP02-353-000. 

CEGT  states  that  a  copy  of  this  filing 
has  been  served  on  each  person 
designated  on  the  official  service  list  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  IX; 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS'^ 
link.  Enter  the  docket  number  excluding 


the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  March  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-6528  Filed  3-18-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-246-001] 

CenterPoInt  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

March  12.  2003. 

Take  notice  that  on  March  7,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  be  effective  March  3, 
2003: 

Substitute  First  Revised  Sheet  No.  560 
Substitute  Original  Sheet  No.  560A 

CEGT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  February  27, 
2003,  in  Docket  No.  RP03-246-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


See  18  CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March.l9,  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-6532  Filed  3-18-03;  8:45  am] 

BIUING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No*.  AC03-27-000  and  EC02-113- 
002] 

Cinergy  Services,  inc.;  Notice  of  Rling 

March  12.  2003. 

Take  notice  that  on  March  5,  2003, 
Cinergy  Services,  Inc.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  compliance  filing 
pursuant  to  the  Commission's  Order 
issued  on  February  4,  2003  in  Docket 
No.  EC02-113-000.  102  FERC  §61,128. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214>.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  th^ 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  .docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  March  26,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6521  Filed  3-18-03;  8?45  ami 

BILUNG  CODE  e717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Reguiatoiy 
Commission 

[Docket  No.  RP03-295-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

March  12.  2003. 

Take  notice  that  on  March  4,  2003, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Voliune  No.  1,  certain  revised  tariff 
sheets  in  the  above  captioned  docket, 
with  a  proposed  effective  date  of  April 
1,  2003. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  under 
its  Rate  Schedules  GSS  and  LSS.  The 
costs  of  the  above  referenced  storage 
service  comprises  the  rates  and  charges 
payable  under  ESNG's  Rate  Schedules 
GSS  and  LSS.  This  tracking  filing  is 
being  made  pursuant  to  section  3  of 
ESNG's  Rate  Schedules  GSS  and  LSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  vvith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wTVJV./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 


Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  17,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6538  Filed  3-18-03;  8:45  am] 

BNXMG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  f)eguiatory 
Commission 

[Docket  No.  RPO»-296-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Tariff  Rling 

March  12,  2003. 

Take  notice  that  on  March  5.  2003, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 .  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  a 
proposed  effective  date  of  April  1,  2003. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
piuxihased  from  Colimibia  Gas 
Transmission  (Columbia)  under  its  Rate 
Schedule  FSS.  The  costs  of  the  above 
referenced  storage  service  comprises  the 
rates  and  charges  payable  under  ESNG's 
Rate  Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing  ^ 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the-proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
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last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  March  17.  2003. 

Magalie  R.  Saias. 

Secretary. 

|FR  Doc.  03-6539  Filed  3-18-03;  8:45  ami 

BILLING  COOe  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-111-001] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

March  12,  2003. 

Take  notice  that  on  February  28.  2003. 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1-A.  the  following  tariff  sheets  to 
become  effective  January  1.  2003. 

Sub  Twenty-Seventh  Revised  Sheet  No.  20 
Sub  Thirty-Second  Revised  Sheet  No.  24 
Sub  Twenty-Sixth  Revised  Sheet  No.  26 
Sub  Twenty-Sixth  Revised  Sheet  No.  27 
Sub  Fourteenth  Revised  Sheet  No.  38 

El  Paso  states  that  the  tendered  tariff 
sheets  revise  El  Paso's  inflation 
adjustment  filing  in  Docket  No.  RP03- 
111-000  to  escalate  for  inflation  the 
California  Receipt  Service  usage  rates 
recently  accepted  by  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  coijsidered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 


FERCX}nIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  12.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6529  Filed  3-18-03;  8:45  am] 

8ILUNG  COOE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-401-«)3] 

Enbridge  Pipelines  (AlaTenn)  L.L.C.; 
Notice  of  Compliance  Filing 

March  12,  2003.     " 

Take  notice  that  on  March  10.  2003. 
Enbridge  Pipelines  (AlaTenn)  L.L.C. 
(AlaTenn)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  made 
effective  March  1,  2003. 

AlaTenn  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Order  issued  on  February 
25.  2003  in  the  above  referenced  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  March  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6526  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

f 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-297-000] 
MIGC,  Inc.;  Notice  of  Tariff  Filing 

March  12.  2003. 

Take  notice  that  on  May  6,  2003, 
MIGC.  Inc.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.l.  the  following  tariff  sheets, 
to  become  effective  May  1,  2003. 

First  Revised  Sheet  No.  2 
First  Revised  Sheet  No.  34 
Second  Revised  Sheet  No.  37 
Fourth  Revised  Sheet  No.  48 
Fourth  Revised  Sheet  No.  49 
Firsf  Revised  Sheet  No.  49A 
Fifth  Revised  Sheet  No.  50 
Seventh  Revised  Sheet  No.  51 
Sixth  Revised  Sheet  No.  52 
Fourth  Revised  Sheet  No.  52A 
Third  Revised  Sheet  No.  54 
Sixth  Revised  Sheet  No.  66 
Second  Revised  Sheet  No.  66A 
Third  Revised  Sheet  No.  69 
Third  Revised  Sheet  No.  70 
Fourth  Revised  Sheet  No.  74 
Third  Revised  Sheet  No.  81 
Original  Sheet  No.  81 A 
First  Revised  Sheet  No.  84A 
Fourth  Revised  Sheet  No.  90A 
Second  Revised  Sheet  No.  90C 
Original  Sheet  No.  90G 
Original  Sheet  No.  90H 
Third  Revised  Sheet  No.  115 

MIGC  asserts  that  the  purpose  of  this 
filing  is  to  update  MIGC's  tariff  to 
provide  MIGC  with  more  flexibility  to 
enhance  Shipper  rights  on  a  not  unduly 
discriminatory  basis,  to  allow  MIGC  to 
more  effectively  manage  imbalances  smd 
measurement  equipment  on  its  system 
and  to  make  effective  certain 
housekeeping  changes.  Specifically, 
MIGC  proposes  the  following  revisions: 

Authorize  MIGC  to  waive  any 
provisions  of  its  effective  tariff  regarding 
MIGC  rights  or  Shipper  obligations  for 
good  cause  and  on  a  basis  which  is  not 
unduly  discriminatory. 

Allow  MIGC  the  flexibility  to  offer 
early  contract  terminations  or  reduction 
for  all  Shippers  on  a  not  unduly 
discriminatory  basis. 

Allow  MIGC  the  flexibility  to  bear 
costs  associated  with  constructing  new 
interconnects. 

Add  tariff  language  providing  for  the 
purchase  and  sale  of  gas  supply  by 
MIGC  for  the  purpose  of  maintaining 


system  balance  and  operating  pressures 
as  previously  approved  in  Docket  No. 
RP97-416. 

Revise  cash  out  formula  to  provide  for 
the  cash  out  of  all  imbalances. 

Provide  that  measurement  facilities 
shall  be  installed,  owned,  maintained 
and  operated  by  MIGC,  unless  agreed  to 
otherwise. 

Make  several  housekeeping  revisions. 

MIGC  states  that  copies  of  the  filing 
are  being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Conmiission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docimient. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a){l)(iii)  and  the 
instructions  on  the  Conunissipn's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  18.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6540  Filed  3-18-03;  8:45  am] 

BILUNG  C006  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-331-0171 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

March  12.  2003. 

Take  notice  that  on  March  7,  2003, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  478.  with  an  effective  date  of 
April  1,  2003. 


National  Fuel  states  that  the  purpose 
of  this  filing  is  to  submit  for 
Commission  review  and  acceptance  four 
non-conforming  service  agreements  and 
the  tariff  revision  identifying  these 
agreements.  The  agreements  contain 
provisions  which  deviate  from  the  Form 
of  Service  Agreement  for  Firm  Storage 
Transportation  and  Firm  Storage  Service 
contained  in  National  Fuel's  Voltune 
No.  1  Tariff  in  the  following  areas:  rate, 
term,  and  miscellaneous. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6541  Filed  3-18-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP03-3a-001] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Rling 

March  12.  2003. 

Take  notice  that  on  March  5,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Second 


Revised  Voliune  No.  2.  certain  tariff 
sheets  to  be  effective  March  5.  2003. 

Natural  states  that  the  purpose  of  the 
filing  is  to  cancel  Natural's  Rate 
Schedule  X-85.  which  provided  for  an 
exchange  service  between  Natural  and 
Northern  Natural  Gas  Company 
(Northern)  pursuant  to  a  gas  exchange 
agreement  between  Natural  and 
Northern  dated  May  5. 1980.  '  "^^ 

Natural  states  that  the  subject  tariff 
sheets  are  being  filing  in  compliance 
with  Ordering  Paragraph  (A)  of  the 
Commission's  order  issued  February  26. 
2003  in  Docket  No.  CP03-38-000.  Such 
order  authorized  Natural  to  abandon  its 
exchange  service  with  Northern 
authorized  in  Docket  No.  CP81-64-000. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  all  parties  set  out 
on  the  Conunission's  official  service  list 
in  Docket  No.  CP03-38-O00. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210,of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  "This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docimient. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toH- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  17,  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-6523  Filed  3-18-03;  8:45  am] 

BILUNG  COOE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-235-001] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

March  12.  2003. 

Take  notice  that  on  March  5.  2003. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1 ,  the  following  tariff  sheets,  with 
an  effective  date  of  February  13,  2003: 

1st  Rev.  9th  Revi.sed  Sheet  No.  201 
Substitute  Sei:ond  Revi.sed  Sheet  No.  233 
Substitute  Fifth  Revised  Sheet  No.  264 
Original  Sheet  No.  308 
Sheet  No.  309 

Substitute  Third  Revised  Sheet  No.400 
Substitute  Second  Revised  Sheet  No.  402 
Substitute  First  Revised  Sheet  No.  403 
Substitute  Fourth  Revised  Sheet  No.  431 
Substitute  Fourth  Revised  Sheet  No.  441 
Substitute  Fourth  Revised  Sheet  No.  446 

Northern  states  that  the  fding  is  being 
made  in  compliance  with  the 
Commission's  order  issued  on  February 
12,  2003,  in  Docket  No.  RP03-235-00d 
(Order): 

Northern  further  states  that  copies  of 
the  fding  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  wjth  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
fded  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-FiUng"  link. 


Protest  Date:  March  17.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Dot:.  03-6531  Filed  3-18-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


Comment  Date:  March  17.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6537  Filed  3-18-03;  8:45  anil 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-294-000] 

Paiute  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  12.  2003. 

Take  notice  that  on  February  28.  2003, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1-A,  Tenth  Revised  Sheet  No.  161.  with 
an  effective  date  of  March  1.  2003. 

Paiute  indicates  that  the  purpose  of  its 
filing  is  to  reflect  (1)  a  reduction  in  the 
monthly  billing  determinants  for  one  of 
its  firm  transportation  shippers.  Sierra 
Pacific  Power  Company,  and  (2)  a  recent 
change  in  the  name  of  another  of  its  firm 
transportation  shippers. 

Paiute  states  that  copies  of  the  filing 
are  being  served  upon  all  of  Paiute's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wv^-w.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  .the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 29-001  ] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

March  12.  2003. 

Take  notice  that  on  March  7,  2003, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  Second  Revised  Sheet 
No.  249;  Original  Sheet  No.  249A; 
Second  Revised  Sheet  No.  250;  Original 
Sheet  No  250A;  First  Revised  Sheet  No. 
254;  and  Second  Revised  Sheet  No. 
254A,  to  be  effective  February  1.  2003. 

Panhandle  states  that  this  fding  is 
being  made  to  comply  with  the 
Commission's  Letter  Order  dated 
February  26,  2003.  in  Docket  No.  RP03- 
129-000  which  directed  Panhandle  to 
file  actual  tariff  sheets,  consistent  with 
the  pro  /ormatariff  sheets  filed  on 
November  27,  2002,  in  the  subject 
docket,  to  be  effective  February  1.  2003. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all 
jurisdictional  customers,  interested  state 
regulatory  agencies  and  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC . 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  March  19.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6530  Filed  3-18-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-259-001] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

March  12,  2003. 

Take  notice  that  on  March  7.  2003, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Substitute  Fifth  Revised  Sheet  No.  56A; 
Substitute  Second  Revised  Sheet  No.  69; 
and  Substitute  Original  Sheet  No.  69A, 
to  be  effective  April  7,  2003. 

Questar  states  that  diis  filing  proposes 
to  amend  Questar's  cleanup  tariff  filing 
that  was  filed  February  20,  2003.  Two 
sheets  in  that  filing  contained  language 
that  was  not  clear  or  could  be 
interpreted  as  inconsistent  with 
Commission  policy.  Questar  seeks  to 
rectify  the  February  20.  2003,  filing. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferC.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 


See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  March  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-6533  Filed  3-18-03;  8:45  am) 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-31&-002] 

Quflistar  Souttiem  Trails  Pipeline 
Company;  Notice  of  Compliance  Filing 

March  12.  2003. 

Take  notice  that  on  March  10.  2003, 
Questar  Southern  Trails  Pipeline 
Company  (Southern  Trails)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1,  the  following 
tariff  sheets,  to  be  effective  March  1. 
2003: 

First  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  4 
First  Revised  Sheet  Nos.  5.  30,  53,  58.  69,  89 
and  112 

Southern  Trails  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  on  Compliance 
with  Order  Nos.  637.  587-K.  587-L. 
587-M  and  587-N  issued  February  6, 
2003,  (February  Order)  in  Docket  Nos. 
RP02-318-000  and  RP02-31 8-001. 

On  May  1.  2002,  Southern  Trails  filed 
tariff  sheets  in  Docket  Nos.  CP99-163- 
000,  et  al,  and  RP02-318-OO0  in 
compliance  with  the  Commission's 
Preliminary  Determination  on 
Nonenvironmental  Issues.  Southern 
'Trails  also  filed  tariff  sheets  in 
compliance  with  Commission  Order 
Nos.  637,  587-G.  587-L.  587-M  and 
587-N.  On  June  5,  2002,  the 
Commission  issued  an  order  in  Docket 
Nos.  RP02-318-000  and  RP02-318- 
0011  approving  Southern  Trails'  tariff 
filing,  subject  to  further  review,  in  its 
compliance  with  FERC  Order  Nos.  637 
and  587-K  through  587-N. 
Subsequently,  the  Commission  issued 
the  February  Order  and  approved,  in 
part.  Southern  Trails'  FERC  Order  Nos. 
637,  587-G,  587-L,  587-M  and  587-N 
tariff  sheets.  The  Commission,  in  the 
February  Order,  directed  Southern 
Trails  to  make  revisions  to  its  tariff 
sheets  as  discussed  in  the  February 
Order  and  file  revised  actual  tariff 
sheets  within  30  days  of  the  date  of 
issuance  of  the  order  with  an  effective 
date  of  March  1.  2003.  This  filing  is 
tendered  to  comply  with  the 
Conunission's  February  Order. 


Southern  Trails  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers  and  the  pubUc  service 
commissions  of  Utah,  New  Mexico, 
Arizona  and  California. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regulations.  Protests  vtrill  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent.  • 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnUneSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iiiJ  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  24,  2003. 

Magalie  R.  Salas, 

Secretary.  * 

[FR  Doc.  03-6527  Filed  3-18-03:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-271-001] 

Transcontir>ental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

March  12.  2003. 

Take  notice  that  on  March  7,  2003, 
Transcontinental  Gas  Pipe  Line  * 

Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  the  tariff 
sheets  listed  in  Appendix  A  attached  to 
the  filing,  with  an  effective  date  of  April 
1,2003. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  Transco's 
Electric  Power  Tracker  filing  of 
February  28.  2003  (February  28  filing), 
which  inadvertently  reflected  an 
incorrect  calculation  of  the  MDt-Miles 
and  the  Traversing  Volumetric 
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Determinants  included  in  the  allocation 
and  rate  design  of  the  Transmission 
Electric  Power  (TEP)  Rates. 

Further,  Transco  states  that  it  is 
removing  $2,076  from  its  Estimated  TEP 
costs  included  in  the  February  28  filing 
related  to  projected  Station  535  TEP 
costs.  Trjmsco  has  determined  that  these 
estimated  costs  are  storage-related  and 
thus  should  not  have  been  included  in 
the  Estimated  TEP  costs  included  in 
February  28  fding. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers,  interested  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  Fhst  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 
'  FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  March  19.  2003. 

Magalie  R.  Salas. 

Secretary. 

[PR  Doc.  03-6534  Filed  3-18-03;  8:45  ami 

BiLLiNO  cooe  enr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP0^274-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

March  12,  2003. 

Take  notice  that  on  March  7.  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 


filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  Substitute 
Eleventh  Revised  Sheet  No.  40J.01  and 
Substitute  Eighth  Revised  Sheet  No. 
40J.02.  The  tariff  sheets  are  proposed  to 
be  effective  April  1.  2003. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  incorporate  the 
revised  electric  power  rates  reflected  in 
Transco's  Supplemental  Electric  Power 
Tracker  Filing  in  Docket  No.  RP03-271- 
000,  dated  March  7.  2003,  into  its 
February  28,  2003,  Sunbelt  Commodity 
Rate  Filing  (February  28  filing).  Transco 
is  not  proposing  any  other  changes  to  its 
February  28  filing. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers, 
interested  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  inust  be 
filed  in  accordance  with  section  154.210 
of  the  Conunission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www./e/r.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.    . 

Protest  Date:  March  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6535  Filed  3-18-03;  8:45  am] 

BILUNG  cooe  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory       < 
Commission 

[Docket  No.  RP03-273-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

March  13,  2003. 

Take  notice  that  on  March  7,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Substitute 
Seventeenth  Revised  Sheet  No.  44,  with 
an  effective  date  of  April  1,  2003. 

Transco  states  that  the  filing  is  being 
submitted  to  supplement  Transco's  Fuel 
Tracker  filing  of  February  28,  2003, 
which  inadvertently  reflected  an 
incorrect  calculation  of  the  Commodity 
Fuel  Dt-Miles  and  The  Commodity 
Volume  Traversing  Zones  included  in 
the  calculation  of  the  system 
transportation  fuel  retention  percentages 
by  zone.  The  resuU  of  the  revised 
calculation  of  the  system  transportation 
fuel  retention  percentages  is  an  increase 
in  Zone  4A  from  0.42%  to  0.43%  and 
Zone  5  from  1.19%  to  1.20%. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
.  888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
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Protest  Date:  March  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6600  Filed  3-18-03;  8:45  am] 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOa-286-001] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

March  12,  2003. 

Take  notice  that  on  March  6.  2003. 
Wllliston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to 
become  effective  on  April  1,  2003. 

Williston  Basin  states  that  it  has  come 
to  Williston  Basins  attention  that  it  had 
incorrectly  presented  the  electric  power 
reimbursement  rates  on  its  tariff  sheets 
in  the  above  referenced  filing.  Williston 
Basin  requests  that  it  be  allowed  to 
substitute  the  corrected  sheets  for  the 
corresponding  sheets  in  its  February  28, 
2003,  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the       '■ 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Oidine  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web" 
site  imder  the  "e-Filing"  link. 


Protest  Date:  March  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6536  Filed  3-18-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-&-001 ,  et  at.] 

Midwest  Independent  Transmission 
System  Operator,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Filings 

March  11,  2003. 

The  following  filings  have  been  made 
with  the  Conmiission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER03-5-001] 

Take  notice  that  on  March  7,  2003, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  a  revised 
Interconnection  and  Operating 
Agreement  among  GM  Transmission, 
LLC,  the  Midwest  ISO  and  Northern 
States  Power  Company  d/b/a  Xcel 

Energy. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  sent  to  the  GM  Transmission, 
LLC  and  Northern  States  Power 
Company  d/b/a  Xcel  Energy. 

Comment  Date:  March  28,  2003. 

2.  TRANSLink  Development  Company, 
LLC 

(Docket  No.  ER03-216-002] 

Take  notice  that  on  March  3,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (MidwesflSO) 
and  TRANSLink  Development 
Company,  LLC  (TRANSLink 
Development)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Conunission)  revisions  to 
certain  provisions  of  the  Appendix  I 
Agreement  (Agreement)  between  the 
Midwest  ISO  and  TRANSLink 
Development,  pursuant  to  the 
Commission's  January  15,  2003  Order  in 
docket  number  ER03-216-000. 

The  Midwest  ISO  and  TRANSLink 
have  requested  an  effective  date  of 
March  4,  2003. 

The  Midwest  ISO  states  that  it  has 
served  copies  of  its  filing  on  all  affected 
customers.  In  addition,  the  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  without  attachments,  upon  all 
Midwest  ISO  Members,  Member 


representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In  ■" 

addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  ww^w.midwestiso.org 
imder  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  March  24,  2003. 

3.  Mesquite  Power,  LLC 

[Docket  No.  ER03-427-002J 

Take  notice  that  on  March  6,  2003, 
Mesquite  Power  LLC  (Mesquite) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  amendment  to  its 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Tariff  No.  1 , 
origin^ly  filed  on  January  17,  2003  and 
amended  on  February  28,  2003. 

Comment  Date:  March  2 1 .  2003. 

4.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER03-552-0011 

Take  notice  that  on  March  6,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO),  submitted 
corrected  tariff  sheets  to  the  NYISO 's 
Open  Access  Transmission  Tariff 
(OATT)  originally  filed  on  February  21. 
2003.  The  NYISO  has  requested  that  the 
Commission  make  the  filing  effective  90 
days  after  the  Commission  issues  a  final 
order  accepting  it. 

The  NYISO  states  that  copies  of  the 
filing  were  served  on  all  parties  that 
have  executed  Service  Agreements 
under  the  NYISO's  OATT  or  Services 
Tariff,  the  New  York  State  Public 
Service  Conmiission  and  to  the  electric 
utility  regulatory  agencies  in  New  Jersey 
and  Pennsylvania. 

Comment  Date:  March  27,  2003. 

5.  Minnesota  Power 

[Docket  No.  ER03-475-001] 

Take  notice  that  on  March  6,  2003. 
Minnesota  Power  tendered  for  filing  . 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  Substitute 
First  Revised  Sheet  Nos.  71,  77,  78  and 
79  superseding  Original  Sheet  Nos.  71, 
77,  78  and  79  and  Original  Sheet  No.  83 
of  the  Second  Revised  Rate  Schedule 
FERC  No.  136,  designated  as  required  by 
Commission  Order  No.  614,  for 
wholesale  electric  service  to  the  City  of 
Hibbing,  Minnesota  Public  UtiUties 
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Commission  (Hibbing).  Minnesota 
Power  requests  an  effective  date  of 
January  1,  2003. 

Comment  Date:  March  27.  2003. 

6.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-596-0001 

Take  notice  that  on  March  6,  2003. 
Southern  Company  Services.  Inc..  acting 
on  behalf  of  Alabama  Power  Company 
(APC),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission],  a 
Notice  of  Cancellation  of  the 
Interconnection  Agreement  between 
Tenaska  Alabama  III  Partners,  L.P.  and 
APC  (Service  Agreement  No.  338  under 
Southern  Companies'  Open  Access 
Transmission  Tariff,  Fourth  Revised 
Volume  No.  5). 

APC  is  requesting  an  effective  date  of 
October  1,2002. 

Comment  Date:  March  27,  2003. 

7.  Brookhaven  Energy  Limited 
Partnership 

(Docket  No.  ER03-597-000] 

Take  notice  that  on  March  7,  2003, 
Brookhaven  Energy  Limited  Partnership 
(Brookhaven  Energy),  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
approval  of  its  initial  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  1), 
and  for  blanket  approval  for  market- 
based  rates  pursuant  to  part  35  of  the 
Commission's  regulations. 

Brookhaven  Energy  states  that  it  is  a 
limited  partnership  formed  under  the 
laws  of  Delaware  and  intends  to 
construct,  own  and  operate  a  540-MW 
power  generation  facility  to  be  located 
in  Brookhaven,  New  York  (Facility).  The 
Facility  is  expected  to  begin  commercial 
operation  by  July  2005. 

Comment  Date:  March  28,  2003. 

8.  Entergy  Services,  Inc. 

[Docket  No.  ER03-599-0001 

Take  notice  that  on  March  5,  2003, 
Entergy  Services,  Inc.  (Entergy  Services) 
submitted  for  filing  on  behalf  of  Entergy 
Arkansas,  Inc.  (EAI)  a  2003  Wholesale 
Formula  Rate  Update  (Update)  in 
accordance  with:  (1)  The  Power 
Coordination.  Interchange  and 
Transmission  Service  Agreements 
(PCITA)  between  EAI  and  the  Cities  of 
Conway,  West  Memphis  and  Osceola 
Arkansas  (Arkansas  Cities);  the  cities  of 
Campbell  and  Thayer,  Missouri 
(Missoiui  Cities);  and  the  Arkansas 
Electric  Cooperative  Corporation 
(AECC);  (2)  the  Transmission  Service 
Agreement  (TSA)  between  EAI  and  the 
City  of  Hope.  Arkansas  (Hope);  (3)  the 
TSA  between  EAI  and  the  Louisiana 
Energy  &  Power  Authority  (LEPA);  (4) 
the  Wholesale  Power  Service  Agreement 


(WPSA)  between  EAI  and  the  City  of 
Prescott,  Arkansas  (Prescott);  and  (5)  the 
WPSA  between  EAI  and  the  Farmers 
Electric  Cooperative  Corporation 
(Farmers).  In  addition,  the  distribution 
rate  charged  to  the  City  of  North  Little 
Rock  pursuant  to  the  Network 
Integration  Transmission  Service 
Agreement  is  also  redetermined  by  this 
filing.  Entergy  Services  states  that  the 
Update  redetermines  the  formula  rate 
charges  and  the  Transmission  Loss 
Factor  in  accordance  with:  (1)  The 
above  agreements;  (2)  the  1994  Joint 
Stipulation  between  EAI  and  AECC 
accepted  by  the  Commission  in  Docket 
No.  ER95-49-000,  as  revised  by  the 
24th  Amendment  to  the  AECC  PCITA 
on  March  26.  1996  in  Docket  No.  ER96- 
1116;  (3)  the  formula  rate  revisions 
accepted  by  the  Commission  on 
February  21. 1995  in  Docket  No.  ER95- 
393-000.  as  applicable  to  the  Arkansas 
Cities,  the  Missouri  Cities,  Hope  and 
North  Little  Rock;  (4)  the  formula  rate 
revisions  applicable  to  LEPA  accepted 
by  the  Commission  on  January  10. 1997 
in  Docket  No.  ER97-257-O00;  and  (5) 
the  Settlement  Agreement  accepted  by 
the  Commission  on  July  2.  1999  in 
Docket  No.  ER98-2028-000  (the  1998 
Formula  Rate  Update  proceeding). 
Comment  Date:  March  26,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on  . 
or  before  the  conunent  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft^  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6017  Filed  3-18-03;  8:45  am) 

BlUtNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOS-64-000.  et  al.] 

Mill  Run  Windpower  LLC,  et  al.; 
Electric  Rate  and  Corporate  Filings 

March  12.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Mill  Run  Windpower  LLC  and  FPL 
Energy  Pennsylvania  Wind,  LLC 

[Docket  No.  EC03-64-000J 

Take  notice  that  on  March  7.  2003. 
Mill  Run  Windpower  LLC  (Mill  Run) 
and  FPL  Energy  Pennsylvania  Wind, 
LLC  (FPL  Wind)  (collectively 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  joint  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  for  authorization  of  a 
disposition  of  jurisdictional  facilities 
whereby  Applicants  request  approval  of 
the  transfer  of  100%  of  the  membership 
interests  in  Mill  Run  from  Atlantic 
Renewable  Energy  Corporation  and 
Zilkha  Renewable  Energy.  LLC  to  FPL 
Wind. 

Mill  Run  states  that  it  is  engaged 
exclusively  in  the  business  of  owning 
and  operating  a  15  MW  wind-powered 
electric  generating  facility  located  in 
Springfield  and  Stewart  "Townships. 
Fayette  Coimty,  Pennsylvania  (the 
Facility),  and  selling  its  capacity  and 
energy  at  wholesale  to  Exelon 
Generation  Company  LLC.  The 
Applicants  request  privileged  treatment 
by  the  Commission  of  the  detailed 
Membership  Interest  Purchase 
Agreement  between  Zilkha  Renewable 
Energy.  LLC  and  FPL  Wind  which 
governs  the  proposed  transfer. 

Comment  Date:  March  28,  2003. 

2.  Brookhaven  Energy  Limited 
Partnership 

[Docket  No.  EG03-42-0001 

Take  notice  that  on  March  7,  2003. 
Brookhaven  Energy  Limited  Partnership 
(Brookhaven  Energy),  a  Delaware 
limited  partnership  with  its  principal 
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place  of  business  in  Houston,  Texas, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Brookhaven  Energy  states  that  it 
intends  to  construct,  own  and  operate  a 
540^MW  power  generation  facHity 
located  in  Brookhaven,  New  York  (the 
Facility).  When  completed,  the  Facility 
will  be  interconnected  to  the 
transmission  system  of  the  Long  Island 
Power  Authority.  The  Facility  is 
expected  to  begin  commercial  operation 
by  July  2005. 

Comment  Date:  April  1,  2003. 

3.  Maine  Public  Service  Company 

[Docket  Nos.  EROO-1053-008) 

Take  notice  that  on  March  7,  2003, 
Maine  Public  Service  Company  (MPS) 
submitted  revisions  to  its  Open  Access 
Transmission  Tariff  (OATT)  to 
implement  an  Agreement  Regarding 
Maine  Public  Service  Company's  2002 
Informational  Filing  (Agreement).  MPS 
proposes  that  the  OATT  revisions 
become  effective  June  1,  2002. 

MPS  states  that  copies  of  this  filing 
were  served  on  the  parties  to  the 
proceeding,  parties  to  the  Settlement 
Agreement  in  Docket  No.  EROO-1053- 
000,  the  Commission  Trial  Staff,  the 
Maine  Public  Utilities  Commission,  the 
Maine  Public  Advocate,  and  current 
MPS  open  access  transmission  teiriff 
customers. 

Comment  Date:  March  28,  2003. 

4.  Duke  Energy  Oakland,  LLC  and  Duke 
Energy  South  Bay,  LLC 

[Docket  Nos.  ER02-10-004,  ER98-496-014, 
ER02-239-004.  ER02-240-004  and  ER02- 
1478-003] 

Take  notice  that  on  March  6.  2003, 
Duke  Energy  South  Bay,  LLC  (Duke 
South  Bay)  and  Duke  Energy  Oakland, 
LLC  (Duke  Oakland)  submitted  refund 
reports  to  the  Federal  Energy  Regulatory 
Commission  (Commission)  in  response 
to  the  Commission's  November  21,  2002 
Order  in  the  above-referenced  Dockets. 

Comment  Date:  March  27,  2003. 

5.  TXU  Pedricktown  Cogeneration 
Company  LP 

(Docket  No.  ER03-256-^02l 

Take  notice  that  on  March  7,  2003, 
TXU  Pedricktown  Cogeneration 
Company  LP  (TXU  Pedricktown), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  correction  of  its  first 
revised  market-based  rate  tariff  (Tariff) 
that  was  filed  on  January  10,  2003.  The 
correction  reflects  a  slight  change  to 
paragraph  seven  (7)  "Affiliate  Sales 


Prohibited"  of  its  Tariff  to  comply  with 
the  Commission  Staffs  request  for  a 
language  change.  TXU  Pedricktowm  is 
requesting  an  effective  date  of  December 
3.  2002  for  its  first  revised  Tariff. 
Comment  Date:  March  21,  2003. 

6.  Central  Maine  Power  Company 

[Docket  No.  ER03-349-001J 

Take  notice  that  on  March  7,  2003, 
Central  Maine  Power  Company  (CMP), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
and  the  Commission's  February  14, 
2003  Letter  Order,  an  unredacted  form 
of  the  executed  S.D.  Warren  Somerset 
Entitlement  Agreement,  effective  as  of 
March  1,  2003,  and  designated  as 
Original  FERC  Rate  Schedule  No.  201. 

Comment  Date:  March  28,  2003. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  Nos.  ER03-366-O02  and  ER03-368- 
003] 

Take  notice  that  on  March  7,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  proposed  revisions  to 
the  Midwest  ISO  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  1 ,  in 
compliance  with  the  Commission's 
Order  in  Midwest  Independent 
Transmission  System  Operator  Inc.,  102 
FERC  §61,181  (2003).  The  Midwest  ISO 
has  requested  an  effective  date  of  15 
days  after  the  Commission  rules  on 
whether  the  Network  Integration 
Transmission  Service  Agreement 
between  Consumers  Energy  Company 
and  Michigan  Electric  Transmission 
Company  dated  April  1,  2002  is  a 
Service  Agreement  under  the  Midwest 
ISO  OATT  or  a  Grandfathered 
Agreement  under  Attachment  P  of  the 
Midwest  ISO  OATT. 

The  Midwest  ISO  has  served  copies  of 
its  filing  on  all  affected  customers.  In 
addition,  the  Midwest  ISO  states  it  has 
electronically  served  a  copy  of  this 
filing,  without  attachments,  upon  all 
Midwest  ISO  Members,  Member  ' 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants,  Policy  Subcommittee 
participants,  as  well  as  all  state 
comirissions  within  the  region.  In 
addition,  Midwest  ISO  states  that  the 
filing  has  been  electronically  posted  on 
the  Midwest  ISO's  Web  site  at 
v*rww.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
states  it  will  provide  hard  copies  to  any 
interested  parties  upon  request. 

Comment  Date:  March  28,  2003. 


8.  Sierra  Pacific  Power  Company 

(Docket  No.  ER03-429-001] 

Take  notice  that  on  March  7.  2003, 
Sierra  Pacific  Power  Company  (Sierra 
Pacific),  submitted  for  filing 
supplemental  information  and  an 
amendment  to  the  Power  Purchase 
Agreement  (PPA)  between  Sierra  Pacific 
and  its  affiliate,  Nevada  Power 
Company,  that  was  filed  with  the 
Commission  in  the  above-referenced 
docket  on  January  17,  2003.  Sierra 
Pacific  requested  confidential  treatment 
of  certain  of  the  supplemental 
information  and  expedited 
consideration  of  the  request  for  approval 
of  the  PPA. 

Comment  Date:  March  21,  2003. 

9.  Nevada  Power  Company 

(Docket  No.  ER03-430-0011 

Take  notice  that  on  March  7.  2003. 
Nevada  Power  Company  (Nevada 
Power),  submitted  for  filing 
supplemental  information  regarding  five 
power  purchase  agreements  (PPAs) 
between  Nevada  Power  and  its  affiliate. 
Sierra  Pacific  Power  Company,  that 
were  filed  in  the  above-referenced 
docket  on  January'  17,  2003.  Nevada 
Power  requested  confidential  treatment 
of  certain  of  the  supplemental 
information  and  expedited 
consideration  of  the  request  for  approval 
of  the  PPAs. 

Comment  Date:  March  21  ,^  2003. 

10.  Automated  Power  Exchange,  Inc. 

[Docket  No.  ERO.3-559-0011 

Take  notice  that  on  March  7,  2003, 
Automated  Power  Exchange,  Inc.  (APX) 
tendered  for  filing  pursuant  to  18  CFR 
385.205,  an  Amended  Application  for 
Order  Accepting  Rate  Schedule, 
Granting  Authorizations  and  Blanket 
Authority  and  Waving  Certain 
Requirements.  The  amended  application 
replaces  the  application  APX  filed  in  ■ 
this  docket  on  February  26)  2003.. 

Comment  Date:  March  28,  2003. 

11.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities 

[Docket  No.  ER03-598-000] 

Take  notice  that  on  March  7,  2003, 
Louisville  Gas  and  Electric  Company 
(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Conunission) 
an  unexecuted  unilateral  Ser\'ice  Sales 
Agreement  between  Companies  and 
Kansas  City  Power  and  Light  (KCPL) 
under  the  Companies'  Rate  Schedule 
MBSS. 

Comment  Date:  March  28,  2003. 
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12.  Cross-Sound  Cable  Company,  LLC 

IDocket  No.  ER03-600-0001 

Take  notice  that  on  March  3,  2003, 
Cross-Sound  Cable  Company,  LLC  {CSC 
LLC)  filed  revised  procedures  for 
customers  to  reassign  their  firm 
transmission  rights  over  the  Cross 
Sound  Cable  (CSC).  TransEnergie  U.S., 
Ltd.  filed  procedures  for  the 
reassignment  of  CSC  transmission  rights 
in  Docket  No.  EROO-1-002  on  July  3, 
2000  in  compliance  with  the 
Commission's  June  1,  2000  order,  91 
FERC  §61.230  approving  negotiated 
rates  for  transmission  service  over  the 
CSC.  CSC  LLC  requests  that  the 
Commission  allow  the  new 
reassignment  right  procedures  to 
become  effective  March  3,  2003. 

CSC  LLC  states  that  a  copy  of  this 
filing  has  been  mailed  to  each  person 
designated  on  the  official  service  list 
complied  by  the  Secretary  of  the 
Commission  in  Docket  No.  EROO-1-002. 

Comment  Date:  March  24,  2003. 

13.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER03-601-0001 

Take  notice  that  on  March  7,  2003, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  a  revised 
Transmission  Owner  Tariff  (TO  Tariff), 
FERC  Electric  Tariff,  Original  Volume 
No.  10.  SDG&E  states  that  the  proposed 
change  would  increase  the  charges  to 
End  Use  Customers  by  $32.3  million 
based  on  the  1 2-month  period  ending 
April  30,  2004. 

SDG&E  states  that  the  amendment  to 
the  TO  Tariff  is  being  made  so  that  the 
TO  Tariff  will  more  accurately  recover 
SDG&E's  actual  transmission  revenue 
requirement.  In  addition,  SDG&E  states 
that  it  is  revising  the  TO  Tariff  to  adopt 
a  formula  rated  to  derive  charges  for 
transmission  services.  An  effective  date 
of  May  1,  2003  has  been  requested  for 
this  amendment. 

SD&G  states  that  copies  of  the  filing 
were  served  on  the  California  Public 
Utilities  Commission,  the  California 
Independent  System  Operator. 

Comment  Date:  Marcn  28,  2003. 

14.  West  Penn  Power  Company 

[Docket  No.ER03-602-000] 

Take  notice  that  on  March  7,  2003. 
West  Penn  Power  Company,  d/b/a 
Allegheny  Power,  filed  Addenda  to  its 
Electric  Service  Agreement  with  PPL 
Electric  Utilities  Corporation,  formerly 
Pennsylvania  Power  &  Light  Company, 
to  add  three  delivery  points.  An 
effective  date  for  the  new  delivery 
points  of  March  10,  2003  is  requested. 

West  Penn  Power  Company  states  that 
copies  oflhe  filing  have  been  provided 
to  the  CQstomer,  the  Public  Utilities 


Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission.  . 

Comment  Date:  March  28,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Strfeet,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  .  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  ai^d 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-6016  Filed  3-18-03;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-49-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the  ■ 
Proposed  Abandonment  of  Facilities  at 
Summit  Storage  Field  and  Request  for 
Comments  on  Environmental  Issues 

March  13,  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of  a 
proposal  by  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  to  abandon 
certain  facilities  at  its  Summit  Storage 
Field  in  Summit  Township.  Erie 
County,  Permsylvania.'  These  facilities 
consist  of  about  752  feet  of  4-inch  pipe, 
that  would  be  disconnected  and 
abandoned  in  place  to  minimize 
construction-related  disturbances,  and 
two  injection/withdraw  wells,  and  one 
observation  well  that  would  be  plugged 
and  abandoned.  The  EA  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  abandomnent  of  the  proposed 
facilities.  The  pipeline  company  would 
seek  to  negotiate  a  mutually  acceptable 
agreement.  However,  if  the  projects  are 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings  in 
accordance  with  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  notice 
National  Fuel  provided  to  affected 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  Web  site  [http://www.ferc.gov). 

Summary  of  the  Proposed  Projects 

National  Fuel  proposes  to  plug  and 
abandon  natural  gas  storage  wells  P- 


■  Natiooal  Fuel's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  part  157  of  the  Commission's  regulations. 
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1511,  P-1518  (indicator  well),  and  P- 
1528,  and  to  abandon  in  place  the 
associated  4-inch-diameter  well  lines. 
The  locations  of  the  project  facilities  are 
shown  in  Appendix  1.^  The 
abandonment  of  the  wells  and  well  lines 
would  involve  dismantling  and 
removing  the  appurtenances  at  the  well 
heads,  including  meters,  valves,  drips, 
and  associated  piping.  The  well  lines 
connecting  the  wellhead  to  Line  S-52 
would  be  disconnected,  purged,  capped, 
and  abandoned  in  place.  The  applicant 
states  that  deliverability  from  the  wells 
has  decreased  over  time,  primarily  due 
to  deterioration  of  the  facilities  and  they 
are  not  necessary  for  the  continued 
operation  of  the  storage  field.  All  project 
components  are  located  in  the  Summit 
Heights  Mobile  Home  Park  in  Summit 
Township.  All  work  would  take  place 
within  the  existing  well  sites  and 
National  Fuel's  35-foot-wide  permanent 
right-of-way  (ROW).  No 
nonjurisdicitonal  facilities  are  involved. 

Land  Requirements  for  Construction 

The  project  area  encompasses  a  total 
of  approximately  1.19  acres  of  land, 
including  the  three  well  pad  work  areas 
and  a  35-foot-wide  ROW  associated 
with  each  of  the  three  well  lines.  Work 
space  will  be  confined  to  Nationed 
Fuel's  existing  35-foot-wide  permanent 
ROW  and  the  three  wellhead  areas.  No 
access  roads  other  than  public  roadways 
and  roadways  within  the  Summit 
Heights  residential  community  will  be 
required  to  complete  the  proposed 
project.  No  improvements  to  these  roads 
will  be  required  for  the  proposed 
activities. 

Following  completion  of  the 
abandonment  project.  National  Fuel 
would  allow  the  easements  associated 
with  the  permanent  ROWs  to  revert 
back  to  the  use  of  property  owners  in 
Summit  Heights  Mobile  Home  Park.  The 
construction  workspaces  would  be 
restored  and  allowed  to  revert  to  their 
previous  land  use  and  vegetative  cover. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  reqiiires  the 
Commission  to  discover  and  address 


^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register  nor  will  they 
be  available  on  the  Commission's  website.  Copies 
are  available  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch.  888  First 
Street.  NE.,  Washington,  DC  20426,  or  call  (202) 
502-8371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


concerns  the  public  may  have  about 
proposals.  This  process  is  referred  to  as 
"scoping."  The  main  goal  of  the  scoping 
process  is  to  focus  the  analysis  in  the 
EA  on  the  important  environmental 
issues.  By  this  Notice  of  Intent,  the 
Commission  requests  public  comments 
on  the  scope  of  the  issues  it  wilt  address 
in  the  EA.  All  comments  received  are 
considered  during  the  preparation  of  the 
EA.  State  and  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  proposed 
action  and  encourage  them  to  comment 
on  their  areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the  proposed 
abandonment  project  under  these 
general  headings: 

1.  Geology  and  soils 

2.  Land  use 

3.  Water  resources,  fisheries,  and 

wetlands 

4.  Cultural  resources 

5.  Vegetation  and  wildlife 

6.  Air  quality  and  noise 

7.  Endangered  and  threatened  species 

8.  Hazardous  waste 

9.  Public  safety 

We  will  also  evaluate  reasonable 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas.  Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 


these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  3. 

•  Reference  Docket  No.  CP03-49- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  14,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  faiclude  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  itee  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(Appendix  3).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list.  < 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  wemt  to 
become  an  official  party  to  the 
proceeding  knowrn  as  an  "Intervener." 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things. 
Interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
Interveners.  Likewise,  each  Intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  ail 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  Intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  Appendix  2).''  Only 
Interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 


■•  lnter\'entions  may  also  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See  the  pre\*ious' 
discussion  on  filing  comments  electronically. 


13296 


Federal  Register /Vol.  68,  No.  53 /Wednesday,  March  19,  2003 /Notices 


Intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  Intervener  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List    , 

This  notice  is  being  sent  to 
individuals.'Organizations.  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors  and  residents  adjacent  to  the 
proposed  facilities.  By  this  notice  we  are 
also  asking  governmental  agencies,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  the  EA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  l-86fr-208-FERC  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  siu-e  you  have 
selected  cin  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676,  TTY  (202)  502-8659,  or  at 
FERCOnlineSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
the  application  and  supplemental  filings 
by  National  Fuel,  and  formal  documents 
issued  by  the  Commission,  such  as 
orders,  notices,  and  rulemakings. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-6599  Filed  3-18-03;  8:45  am] 

BUIMG  COOe  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedural  Schedule  for 
Licensing 

March  12,  2003. 

Take  notice  that  the  following 
hydroelectric  license  application  has 
been  filed  with  the  Commission  and  is 
available  for  public  inspection. 

a.  Type  of  Application:  Original 
Minor  License. 

b.  Project  No.:  F-1 2449-000. 

c.  Date  filed:  February  28.  2003. 


d.  Applicant:  Newhkoro  Power 
Associates,  LLC 

e.  Name  of  Project:  Big  Falls  Milldam 
Hydroelectric  Project 

f.  Location:  On  the  Little  Wolf  River 
(north  branch),  near  the  Village  of  Big 
Falls,  in  Waupaca  County,  Wisconsin. 
The  project  does  not  affect  any  Federal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Mr.  Charles 
Alsberg,  North  American  Hydro,  Inc., 
P.O.  Box  167,  Neshkoro,  Wisconsin 
54960,  920-293-4628  ext.  11. 

i.FERC  Contact:  Tim  Konnert, 
Timothy.Konnert@ferc.gov  (202)  502- 
6359 

j.  Cooperating  Agencies:  We  are 
asking  Federal,  state,  and  local  agencies 
and  Indian  tribes  with  jurisdiction  and/ 
or  special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document,  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  k  below. 

k.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  factual  basis  for 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  after  the  application  filing 
knd  serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  April  28,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  "The 
Commission  strongly  encourages 
electronic  filings.See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (  http:// 


www.ferc.gov )  under  the  "e-Filing" 
link.  After  logging  into  the  e-Filing 
system,  select  "Comment  on  Filing" 
from  the  Filing  Type  Selection  screen 
and  continue  with  the  filing  process. 

m.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  Project  Description:  The  existing 
Big  Falls  Milldam  Hydroelectric  Project 
consists  of  the  following  facilities:  (1)  a 
256- foot-long  by  18-foot-high  dam, 
topped  with  a  76-foot-long  fixed  crest 
ogee  with  6-inch  flashboards  and  one 
16-foot-wide  Taintor  gate;  (2)  a  23.27- 
acre  reservoir  (Big  Falls  Flowage)  with 
a  negligible  gross  storage  capacity  at  a 
normal  elevation  of  901.65  feet  Meeui 
Sea  Level;  (3)  a  7-foot-diameter  by  175- 
foot-long  penstock  leading  to;  (4)  a 
powerhouse  containing  one,  vertical- 
shaft  Francis  turbine-generator  with  an 
installed  generating  capacity  of  350 
kilowatts  (kW),  producing  a  total  of 
1,513,514  kilowatt-hours  (kWh) 
annually;  and  (5)  appurtenant  facilities. 

o.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676  or  for  TYY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  WISCONSIN 
STATE  HISTORIC  PRESERVATION 
OFFICER  (SHPO),  as  required  by  §  106, 
National  Historic  Preservation  Act,  and 
the  regulations  of  the  Advisory  Council 
on  Historic  Preservation,  36  CFR  800.4. 

q.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Revisions  to  the  schedule  will 
be  made  as  appropriate.  The 
Commission  staff  proposes  to  issue  one 
environmental  assessment  rather  than 
issue  a  draft  and  final  EA.  Comments, 
terms  and  conditions, 
recommendations,  prescriptions,  and 
reply  comments,  if  any,  will  be 
addressed  in  an  EA  issued  in  the  spring 
of  2004. 
Issue  Acceptance  or  Deficiency  Letter — 

May  2003 
Issue  Scoping  Document — ^June  2003 
Notice  that  application  is  ready  for 

environmental  analysis — September 

2003 
Notice  of  the  availability  of  the  EA — 

January  2004 


Federal  Register / Vol.  68.  No.  53 / Wednesday,  March  19.  2003 /Notices 


13297 


Ready  for  Commission  decision  on  the 
application — February  2004 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-6525  Filed  3-18-03;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Unlicensed  Project  Review 
and  Soliciting  Comments,  Protests  and 
Motions  To  Intervene  ^ 

March  13,  2003. 

Take  notice  that  the  following  review 
has  been  initiated  by  the  Commission: 

a.  Review  Type:  Unlicensed  Project. 

b.  Docket  No:  UL03-1-000. 

c.  Owner:  William  Braamse. 

d.  Name  of  Project:  Rock  River  Beach 
Dam  Project. 

e.  Location:  The  project  is  located  on 
the  Rock  River  between  Lake  Superior 
and  State  Highway  M-28,  T.  47  N.,  R. 
21  W.,  sec.  15,  Latitude  46°28'21.73'', 
Longitude  86°55'36.52'',  Alger  County, 
Michigan. 

f.  Owner  Contact  William  Br^mse, 
E4002  State  Hwy.  M-28,  Au  Train,  MI 
49806,  telephone  number  (906)  892- 
8112. 

g.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Diane 
M.  Murray  (202)  502-8838,  or  e-mail 
address:  diane.murray@ferc.gov. 

h.  Deadline  for  filing  comments, 
protests,  and/or  motions  to  intervene: 
April  14,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc. gov  under  the  "e-filing"  link. 
The  Commission  strongly  encourages 
electronic  filings. 


Please  include  the  docket  number 
(UL03-1-000)  on  any  comments, 
protestst  or  motions  to  intervene  filed. 

i.  Pursuant  to  Section  23(b)(1)  of  the 
Federal  Power  Act  (  FPA),  16  U.S.C. 
817(1),  a  non-federal  hydroelectric 
project  must  (unless  it  has  a  still-valid 
pre- 1920  federal  permit)  be  licensed  if 
it:  (1)  Is  located  on  a  navigable  water  of 
the  United  States;  (2)  occupies  lands  of 
the  United  States;  (3)  utilizes  siu-plus 
water  or  water  power  from  a 
government  dam;  or  (4)  is  located  on  a 
body  of  water  over  which  Congress  has 
Commerce  Clause  jurisdiction,  project 
construction  occurred  on  or  after  August 
26,  1935,  and  the  project  affects  the 
interests  of  interstate  or  foreign 
commerce. 

j.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

k.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

1.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Doqket  Number  of 
the  particular  review. 

m.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  review.  If  an 
agency  does  not  file  comments  within 
the  time  specified  for  filing  comments, 
it  will  be  presumed  to  have  no 
comments. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-6601  Filed  3-18-03:  8:45  am] 

BILUfMj  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-42Q-000] 

Red  Lalce  Gas  Storage,  L.P.;  Notice  of 
Public  Comment  Meeting  for  the 
Proposed  Red  Laite  Gas  Storage 
Project  and  Request  for  Comments  on 
Environmental  Issues 

March  12,  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
in  cooperation  with  the  staff  of  the 
Arizona  State  Office  of  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  is  issuing  this 
notice  to  announce  the  date  and 
location  of  a  public  scoping  meeting  on 
the  proposed  Red  Lake  Gas  Storage 
Project.  The  Commission  staff  will  be 
preparing  an  environmental  impact 
statement  (EIS)  for  Red  Lake  Gas 
Storage,  L.P."s  project  in  Mohave 
County,  Arizona.  The  planned  facilities 
would  consist  of  two  solution-mined 
undergroimd  salt  caverns,  about  52 
miles  of  various  diameter  pipeline,  a 
25,000-horsepower  (hp)  compressor 
station,  a  9,000-hp  compressor  station, 
four  water  withdrawal  wells,  four  brine 
disposal  wells,  and  appurtenant 
facilities.  The  EIS  will  be  used  by  the  • 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity.  You  are  invited  to  attend  the 
public  meeting  to  enter  into  the 
Commission's  record  any  comments  you 
might  have.  The  staff  is  particularly 
interested  in  receiving  comments  on  the 
alternative  pipeline  routes  identified  in 
its  February  28,  2003  notice.  Comments 
received  at  the  scoping  meeting  will 
help  us  to  determine  the  issues  to  be 
evaluated  in  the  EIS.  The  date,  time,  and 
location  are  shown  below: 


Date  and  time 


April  8,  2003,  7-10  pm 


Location 


Kingman  High  School,  North  Campus, 
Cafeteriam  4182  North  Banks  Street,  King- 
man, AZ  86401 . 


Information  contact 


Janna  Paronto,  BLM,  (928)  692-4449. 


'  The  purpose  of  this  notice  is  to  gather 
information  to  determine  whether  the  existing 


project  meets  any  or  all  of  the  jurisdictional  criteria 
noted  in  paragraph  (i). 
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Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-6522  Filed  3-18-03;  8:45  am) 

BILUNO  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-2002-0011;  FRL-7469-41 

Agency  Information  Collection 
Activities;  Submission  of  EPA  iCR  No. 
2083.01  to  0MB  for  Review  and 
Approval;  Comment  Request 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  aiuiounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Estimating  the  Value  of 
Improvements  to  Coastal  Waters — A 
Pilot  Study  of  A  Coastal  Water 
Valuation  Survey.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  April  18,  2003. 

ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CCftlTACT:  Dr. 
Nicole  Owens,  National  Center  for 
Environmental  Economics,  Office  of 
Policy,  Economids,  and  Innovation,  Mail 
Code  1809T,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  56&-2302;  fax  number: 
(202)  566-2338;  e-mail  address: 
owens.nicole@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  June  28,  2002  (67  FR  43592),  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  diis  ICR  under  Docket  ID  No.  OEI 
2002-0011,  which  is  available  for  public 
viewing  at  the  Office  of  Environmental 
Information  (OEI)  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW..  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 


Reading  Room  is  (202)  566-1744.  and 
the  telephone  number  for  the  OEI 
Docket  is  (202)  566-1752.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
oei.docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mailcode:  28221T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  A^airs. 
Office  of  Management  and  Budget 
(OMB).  Attention:  Desk  Officer  for  EPA. 
725  17th  Street,  NW.,  Washington.  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI.  or  other  information  whose  public 
disclosiue  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Estimating  the  Value  of 
Improvements  to  Coastal  Waters — A 
Pilot  Study  of  A  Coastal  Valuation 
Survey  (EPA  ICR  Number  2083.01).  This 
is  a  request  for  a  new  collection. 

Abstract:  This  Information  Collection 
Request  (ICR)  is  for  a  pilot  siuvey  being 
conducted  by  the  Environmental 
Protection  Agency's  (EPA)  National 
Center  for  Environmental  Economics 


(NCEE).  The  purpose  of  the  pilot  survey 
is  to  conduct  research  on  and  test 
various  aspects  of  a  computerized  stated 
preference  survey  designed  to  estimate 
willingness  to  pay  for  water  quality 
improvements  in  coastal  waters. 
Specifically,  we  will: 

•  Test  the  quality  and  effectiveness  of 
the  computerized  survey  instrument  in 
yielding  robust  estimates  for  both  use 
and  non-use  values  of  improvements  to 
coastal  water  Quality; 

•  Test  the  effect  of  the  use  of  color  in 
computerized  survey  instruments; 

•  Test  the  appropriateness  of  the 
design  values  used  in  the  choice 
questions; 

•  Test  the  effect  of  a  $5  incentive  on 
the  response  rate; 

•  Test  the  effectiveness  of  the  survey 
administration  mode  for  periodic,  panel 
surveys,  and 

•  Test  the  effectiveness  of  the  survey 
administration  mode  for  environmental 
surveys. 

The  subject  of  the  survey  was  chosen 
for  a  variety  of  reasons.  First,  at  this 
time,  no  suitable  information  exists  that 
will  allow  the  estimation  of  the  benefits 
of  statewide  or  national  changes  in 
coastal  water  quality.  Existing  studies 
focus  on  estimating  recreational  (use) 
values  for  very  specific  reaches  of 
coastal  waters,  thus  limiting  the  use  of 
the  resulting  estimates  for  benefit 
transfer  and  ignoring  non-use  values 
completely  [e.g..  Parsons  et  al.  (2000) 
and  Koaru,  1995).  Second,  the  results  of 
this  survey  will  complement  those  from 
an  ongoing  freshwater  quality  survey 
(USEPA,  2000).  Currently,  States,  tribes, 
and  other  jurisdictions  measure  water 
quality  by  determining  if  water  bodies 
are  clean  enough  to  support  basic  uses, 
such  as  swimming,  fishing,  and  aquatic 
life.  In  keeping  with  these  definitions  of 
water  quality,  the  survey  will  provide 
estimates  of  willingness  to  pay  (WTP) 
for  more  fishable  and  swiramable 
coastal  and  estuarine  waters  as  well  as 
healthier  marine  and  estuarine  aquatic 
environments.  In  the  valuation  portion 
of  the  survey,  respondents  will  be  asked 
a  series  of  five  questions  in  which  they 
are  asked  to  compare  two  programs  with 
the  status  quo.  The  programs  each  affect 
water  quality  for  the  various  uses  in 
different  ways  and  cost  varying  amounts 
to  implement.  Analysis  of  the  resiUting 
data  will  y\e\A  WTP  estimates  for 
improvements  to  each  of  the  attributes. 

Further  development  of  the  survey 
cannot  be  completed  without  a  pilot 
survey.  The  pilot  survey  will  take  place 
in  California  using  a  computerized 
survey  instrument.  The  survey 
instnunent  is  specific  to  the  state  of 
California  and,  depending  upon  the 
resiUts  of  the  pilot  survey,  may  be  used 
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to  estimate  willingness  to  pay  for  water 
quality  improvements  for  the  three 
specific  uses  noted  above.  Once  the 
pilot  survey  is  complete  and  EPA  is 
convinced  of  the  adequacy  of  the 
questionnaire.  EPA's  National  Center  for 
Environmental  Economics  hopes  to 
develop  parallel  versions  of  the  survey 
instrument  for  the  remaining  20  coastal 
states  in  the  contiguous  United  States  as 
well  as  a  version  for  inland  states.  The 
coastal  state  versions  of  the  survey  will 
elicit  resident's  willingness  to  pay  for 
coastal  water  improvements  within  the 
respondent's  home  state.  The  intand 
version  of  the  survey  will  elicit 
willingness  to  pay  for  coastal  water 
improvements  generally.  Together  these 
data  will  provide  valuable  information 
to  estimate  improvements  to  coastal 
waters  that  may  improve  the  quality  of 
cost-benefit  analyses  and  decision- 
making at  EPA. 

The  pilot  survey  is  designed  to  collect 
information  using  Knowledge  Networks, 
a  survey  research  firm  with  a  pre- 
recruited  panel  of  individuals 
throughout  the  United  States  who 
complete  surveys  using  WebTV.  We  are 
requesting  permission  to  conduct  a  pilot 
siuvey  of  600  respondents  in  California. 
It  should  be  noted,  however,  that  no 
expectations  have  been  formed 
regarding  the  administration  mode  for 
future  pilots  or  surveys  using  this  or 
parallel  survey  instruments.  While  we 
expect  to  continue  using  a  self- 
administered  computerized  format,  we 
plan  to  explore  alternative  modes  of 
administration. 

The  only  burden  imposed  by  the  pilot 
survey  on  respondents  will  be  the  time 
required  to  complete  the  survey.  Based 
upon  a  limited  number  of  cognitive 
pretest  interviews,  the  survey 
developers  estimate  that  this  will 
involve  an  average  of  30  minutes  per 
respondents.  With  a  total  of  600 
respondents  for  the  pilot  survey  this 
involves  a  total  of  150  hours.  Based  on 
an  average  hourly  rate  of  $22.15 
(including  employer  costs  of  all 
employee  benefits). 'the  survey 
developers  expect  that  the  average  per- 
respondent  cost  for  the  pilot  survey  will 
be  $11.08  and  the  corresponding  one- 
time total  cost  to  all  respondents  will  be 
$6645.00.  This  information  collection 
does  not  involve  any  special  equipment, 
thus,  respondents  will  not  incur  any 
capital  or  operation  and  maintenance 
(O&M)  costs- 
Responses  to  the  pilot  survey  will  be 
voluntary.  Typically,  panel  members  are 
free  to  choose  whether  or  not  to  respond 
to  any  particular  survey  as  long  as  they 
meet  survey  quotas  set  in  their 
agreement  with  the  research  firm.  The 
survey  will  fully  conform  to  federal 


regulations — specifically  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  the 
Hawkins-Stafford  Amendments  of  1988 
(Pub.  L.  100-297),  and  the  Computer 
Security  Act  of  1987. 

The  pilot  siuvey  data  will  be  collected 
and  stored  electronically  by  the  survey 
research  firm,  and  all  identifying 
information  will  be  removed  by  the 
survey  research  firm  prior  to  transfer  to 
EPA.  EPA  will  perform  all  data  analyses 
used  to  determine  the  efficacy  of  this 
survey  instrument  for  estimating  the 
values  associated  with  improved  coastal 
water  quality. 

Ah  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  V2  hour  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology,  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Individuals  living  in  the  State  of 
California. 

Estimated  Number  of  Respondents: 
600. 

Frequency  of  Response:  1. 

Estimated  Total  Aimual  Hour  Burden: 
300  hours. 

Estimated  Total  Aimual  Cost:  $6645, 
includes  $0  annualized  capital  or  O&M 
costs. 

Dated:  March  3,  2003. 
Oscar  Morales. 

Director,  Collection  Strategies  Division. 
[FR  Doc.  03-6579  Filed  3-18-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-2003-0008 ;  FRL-7469-3] 

Agency  Information  Collection 
Acth^ities:  Submission  of  EPA  ICR  No. 
1381 .06  (OMB  No.  2050-0122)  for  OMB 
Review;  Comment  Request; 
Recordi(eeping  and  Reporting— Solid 
Waste  Disposal  Facilities  and 
Practices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  hi  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Recordkeeping  and  Reporting 
Requirements  for  40  CFR  Part  258— 
Solid  Waste  Disposal  Facilities  and 
Practices.  ICR  #1381.06,  OMB  Control 
Number  2050-0122,  Active  ICR  OMB 
Expiration  Date:  08/31/2003. 

Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  19,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  as  provided  in  Unit  I.B.  of 
the  SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Dufficy,  Office  of  Solid  Waste, 
(5306W),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number:  (703)  308-9037;  fax  number: 
(703)  308-8686;  email  address: 
dufficy.craig@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  The  groups  affected  by  the 
requirements  in  part  258  are  owners  or 
operators  of  new  Municipal  Solid  Waste 
Landfills  (MSWLF),  existing  MSWLFs. 
and  lateral  expansions  of  existing 
MSWLFs.  These  ovraers  or  operators 
could  include  Federal,  State,  and  Local 
governments,  and  private  waste 
management  companies.  Facilities  in 
the  following  SIC  codes  may  be  affected 
by  this  rule  listed  in  the  table  below: 

SIC  Code/Affected  Entity 

922  Local  governments 

495  Sanitary  services 

282  Industrial  inorganic  chemicals 

281  Industrial  organic  chemicals 

287  Miscellaneous 


13300 
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These  five  groups  represent  the  most 
identifiable  of  the  several  hundred  SIC 
codes.  Other  major  groups  affected  by 
these  requirements  are  construction, 
manufacturing,  services,  and 
agricultiual  products  and  are  included 
under  the  "miscellaneous"  designation. 
This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated.by 
this  action,  either  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business,  or 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  part  258  of  the 
rule-and/or-applicability  criteria  in 
§  258.1  of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  can  I  Get  Copies  of  the  ICR 
Supporting  Statement  and  Other 
Related  Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  ICR  under 
Docket  ID  No.  RCRA-2003-0008.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  Docket 
in  the  EPA  Docket  Center,  (EPA/DC) 
EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  hom  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  OSWER  Docket  is  (202) 
566-0270. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa  .gov/fedrgstr/. 

You  may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  Confidential 
Business  Information  (CBI),  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 


included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facihty  identified  in  Unit  l.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,  2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  60  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 


preferred  method),  by  e-mail  to  rcra- 
docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code  5305T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Mancigement  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

D.  How  Should  I  Submit  CBI  to  the 
Agency?- 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  by  Hand  Delivery  or 
Courier  the  information  identified  as 
CBI  only  to  the  following  address: 
Regina  Magbie,  RCRA  DCO.  2800 
Crystal  Drive,  7th  Floor,  Arlington,  VA 
22202,  Attention:  Docket  ID  No.  RCRA- 
2003-0008.  You  may  claim  information 
that  you  submit  to  EPA  as  CBI  by 
marking  any  pari  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  yoiu- 
views. 
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4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  yoxu  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

F.  What  Information  Is  EPA  Particularly 
Interested  In? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 

to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

n.  Technical  Information 

Title:  Recordkeeping  and  Reporting 
Requirements  for  40  CFR  part  258— 
Solid  Waste  Disposal  Facilities  and 
Practices,  OMB  Control  No.  2050-0122. 
This  information  collection  is  an 
extension  of  a  currently  approved 
collection  that  is  scheduled  to  expire  on 
August  31,  2003.  Under  the  PRA 
regulations,  the  agency  may  continue  to 
conduct  or  sponsor  the  collection"of 
information  while  this  submission  is 
pending  at  OMB. 

Abstract:  In  order  to  effectively 
implement  and  enforce  final  changes  to 
40  CFR  part  258  on  a  State  level, 
owners/operators  of  municipal  solid 
waste  landfills  have  to  comply  with  the 
final  reporting  and  recordkeeping 
requirements.  Respondents  include 
owners  or  operators  of  new  municipal 
solid  waste  landfills  (MSWLFs),  existing 
MSWLFs,  and  lateral  expansions  of 
existing  MSWLFs.  These  owners  or 
operators  could  include  Federal,  State, 


and  local  governments,  and  private 
waste  management  companies. 
Facilities  in  SIC  codes  922.  495,  282, 
281,  and  287  may  be  affected  by  this 
rule.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
the  current  collection  of  information 
averages  97  hours  per  response.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
'  systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the  ■ 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Current  ICR: 

Respondents/Affected  Entities: 
Ovraers/Operators  of  Municipal  Solid 
Waste  Landfills. 

Estimated  Number  of  Respondents: 
2300. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Annual  Hour  Burden: 
239,858  Hours. 

Estimated  Total  Annualized  Capital 
and  Operating  &■  Maintenance  Cost 
Burden:  0. 

Robert  Springer, 

Director,  Office  of  Solid  Waste. 

[FR  Doc.  03-6581  Filed  3-18-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0105;  FRL-729e-6] 

Notice  of  Availability  of  Regional 
Pesticide  Environmental  Stewardship 
Program  (PESP)  Grants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  is  annoimcing  the 
availabilify  of  approximately  $500,000 


in  fiscal  year  2003  grant/cooperative 
agreement  funds  under  section  20  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended. 
This  funding  is  for  grants  to  States  and 
federally  recognized  Native  American 
Tribes  for  research,  public  education, 
training,  monitoring,  demonstrations, 
and  studies  that  advance  pesticide  risk 
reduction. 

DATES:  Applications  must  be  received 
by  the  appropriate  EPA  Regional  Office 
on  or  before  May  16,  2003.  EPA  will 
make  its  award  decisions  by  June  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Your  EPA  Regional  PESP  Coordinator 
listed  under  Unit  V.  of  this  notice. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general  but  will  be  of  particular 
interest  to  eligible  applicants  which 
include  the  50  States.  District  of 
Columbia,  U.S.  Virgin  Islands. 
Commonwealth  of  Puerto  Hico,  any 
territory  or  possession  of  the  United 
States,  any  agency  or  instrumentality  of 
a  State  including  State  universities,  and 
all  federally  recognized  Native 
American  Tribes.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  your  EPA 
Regional  PESP  Coordinator  listed  under 
Unit  V.  of  this  notice. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related  \^ 
Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0105.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  pubUc  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrify  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facilify  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
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holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 
Additional  information  is  available  on 
EPA's  PESP  website  at  http:// 
www.epa.gov/oppbppdl/PESP/ 
regional_grants.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

3.  By  mail  or  in  person.  Contact  your 
EPA  Regional  PESP  Coordinator  listed 
under  Unit  V.  of  this  notice. 

II.  Availability  of  FY'03  Funds 

With  this  publication,  EPA  is 
announcing  the  availability  of 
approximately  $500,000  in  grant/ 
cooperative  agreement  funds  for  FY'03. 
The  Agency  has  delegated  grant  making 
authority  to  the  EPA  Regional  Offices. 
Federal  funding  is  limited  to  $40,000 
per  project  and  matching  funds  are  not 
required.  Projects  which  leverage 
funding  from  other  sources  are 
encouraged/ 

m.  Eligible  Applicants 

In  accordance  with  the  Act.  '*. .  . 
Federal  agencies,  universities,  or  others 
as  may  be  necessary  to  carry  out  the 
purposes  of  the  act. ..."  are  eligible  to 
receive  funding.  Restrictions  on  the 
funds  appropriated  for  this  program 
limit  the  eligible  applicants  to  the  50 
States.  District  of  Columbia.  U.S.  Virgin 
Islands,  Commonwealth  of  Puerto  Rico, 
any  territory  or  possession  of  the  United 
States,  any  agency  or  instrumentality  of 
a  State  including  State  universities,  and 
all  federally  recognized  Native 
American  "Tribes.  The  term  "State"  in 
this  notice  refers  to  all  eligible 
applicants. 

Local  governments,  private 
universities,  private  nonprofit  entities, 
private  businesses,  and  individuals  are 
not  eligible.  EPA  encourages 
organizations  excluded  from  applying 
directly  to  work  with  eligible  applicants 
in  developing  proposals  that  include 


them  as  participants  in  the  projects. 
Contact  your  EPA  Regional  PESP 
Coordinator  for  assistance  in  identifying 
and  contacting  eligible  applicants. 

rv.  Activities  and  Criteria 

A.  Activities 

The  goal  of  PESP  is  to  reduce  the  risks 
associated  with  pesticide  use  in 
agricultural  and  non-agricultural 
settings  in  the  United  States.  The 
purpose  of  the  grant  program  is  to 
support  projects  that  address  this  goal. 
Pesticide  pollution  prevention, 
integrated  pest  management  (IPM),  IPM 
in  schools,  children's  health  issues 
related  to  pesticides,  and  those  research 
methods  for  documenting  IPM  adoption 
or  the  reduction  of  risks  associated  with 
changes  in  pesticide  use  will  receive 
priority  consideration.  Other  projects 
will  be  considered  as  they  complement 
these  goals  through  public  education, 
training,  monitoring,  demonstrations, 
and  other  activities. 

EPA  specifically  seeks  to  build  IPM 
capacities  or  to  evaluate  the  economic 
feasibility  of  new  IPM  approaches  at  the 
local  level  (i.e.,  innovative  approaches 
and  methodologies  that  use  application 
or  other  strategies  to  reduce  the  risks 
associated  with  pesticide  use).  Projects 
might  focus  on,  for  example: 

•  Researching  the  effectiveness  of 
multimedia  communication  activities 
for;  including  but  not  limited  to: 
promoting  local  IPM  activities, 
providing  technical  assistance  to 
pesticide  users;  collecting  and  analyzing 
data  to  target  outreach  and  technical 
assistance  opportunities;  developing 
measures  to  determine  and  docimient 
progress  in  pollution  prevention;  and 
identifying  regulatory  and  non- 
regulatory  barriers  or  incentives  to 
pollution  prevention. 

•  Researching  methods  for 
establishing  IPM  as  an  environmental 
management  priority,  establishing 
prevention  goals,  developing  strategies 
to  meet  those  goals,  and  integrating  the 
ethic  within  both  governmental  and 
non-governmental  institutions  of  the 
State  or  region. 

•  Initiating  research  or  other  projects 
that  test  and  support:  Innovative 
techniques  for  reducing  pesticide  risk  or 
using  pesticides  in  a  way  to  reduce  risk, 
and  iimovative  application  techniques 
to  reduce  worker  and  environmental 
exposure.  . 

•  Implementing  reduced-risk  pest 
management  programs  with  special 
considerations  of  the  impact  to  human 
health,  water  and/or  air  quality,  or 
ecosystem  processes.  A  list  of  projects 
funded  since  FY'98  and  their  proposals 
may  be  obtained  at  http://www.epa.gov/ 


oppbppdl/PESP/regional_grants.htm  or 
from  your  Regional  PESP  Coordinator. 

B.  Criteria 

EPA  Regional  Offices  are  responsible 
for  the  solicitation,  screening,  and 
selection  of  proposals  for  funding.  A 
generic  request  for  proposal  will  be 
available  on  EPA's  website  on  or  before 
March  26.  2003.  at  http://wvyrw.epa.gov/ 
oppbppd  1  /PESP/regionalgrants.htm. 
Interested  applicants  must  contact  the 
appropriate  EPA  Regional  PESP 
Coordinator  to  obtain  specific 
instmctions,  regional  criteria,  guidance, 
and  format  for  submitting  proposals. 
Proposals  will  be  evaluated  based  on  the 
following  criteria: 

1 .  Qualifications  and  experience  of 
the  applicant  relative  to  the  proposed 
project. 

•  Does  the  applicant  demonstrate 
experience  in  the  field  of  the  proposed 
activity? 

•  Does  the  applicant  have  the 
properly  trained  staff,  facilities,  or 
infrastructure  in  place  to  conduct  the 
project? 

2.  Consistency  of  proposal  with  the 
risk  reduction  goals  of  PESP. 

3.  Does  the  project  provide  for  a 
quantitative  or  qualitative  evaluation  of 
achieving  the 'stated  goals? 

•  Is  the  project  designed  in  such  a 
way  that  it  is  possible  to  measure  and 
document  the  results  quantitatively  and 

qualitatively? 

•  Does  tiie  applicant  identify  the 
method  that  will  be  used  to  measiu^ 
and  document  the  results  quantitatively 
and  qualitatively? 

4.  Likelihood  the  project  can  be 
replicated  to  benefit  other  communities 
or  the  product  may  have  broad  utility  to 
a  widespread  audience.  Can  this  project, 
taking  into  account  typical  staff  and 
financial  restraints,  be  replicated  by 
similar  organizations  in  different 
locations  to  address  the  same  or  similar 
problem? 

C.  Program  Management 

The  awarding  of  FY'03  funds  wrill  be 
managed  through  the  EPA  Regional 
Offices.  Quality  Assurance/Quality 
Control  plans  may  be  required, 
depending  on  the  nature  of  the  project 
and  the  data  collected.  Contact  your 
Regional  PESP  Coordinator  for  more 
information  about  this  requirement. 

V.  Regional  PESP  Coordinators 

Region  I:  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island.  Vermont),  Andrea  Szylvian.  1 
Congress  St..  Suite  1100.  (CPT),  Boston. 
MA  02114-2023;  telephone:  (617)  918- 
1198;  e-mail:  szylvian.andrea@epa.gov. 

Region  11:  (New  Jersey.  New  York, 
Puerto  Rico.  Virgin  Islands),  Tara 
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Masters,  Raritan  Depot,  2890 
Woodbridge  Ave.,  (MS-500),  Edison,  NJ 
08837-3679;  telephone:  (732)  906-6183; 
e-mail:  masters.tara@epa.gov. 

Region  III:  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
District  of  Columbia),  Fatima  El- 
Abdaoui,  1650  Arch  St.,  (3WC32), 
Philadelphia,  PA  19103-2029; 
telephone:  (215)  814-2129;  e-mail:  el- 
abdaoui.fatima@epa.gov. 

Region  FV:  (Alabama,  Florida,  Georgia. 
Kentucky,  Mississippi.  North  Carolina. 
South  Carolina,  Tennessee),  Troy  Pierce, 
61  Forsyth  St.,  SW..  Atianta.  GA  30303- 
8960;  telephone:  (404)  562-9016;  e-mail: 
pierce.troy@epa.gov. 

Region  V:  (Illinois,  Indiana,  Michigan, 
Miimesota.  Ohio.  Wisconsin).  Heather 
McDonald.  77  W  Jackson  Blvd..  (DT-8J). 
Chicago.  IL  60604-3507;  telephone: 
(312)  886-3572;  e-mail: 
mcdonald.heather@epa.gov. 

Region  VI:  (Arkansas.  Louisiana,  New 
Mexico,  Oklahoma,  Texas),  Jerry 
Collins,  1445  Ross  Ave..  Suite  1200. 
(6PD-P).  Dallas.  TX  75202-2733; 
telephone:  (214)  665-7562;  e-mail: 
collins.jerry@epa.gov. 

Region  VII:  (Iowa.  Kansas,  Missouri, 
Nebraska),  Brad  Horchem,  901  N  5th  St.. 
(WWPDPEST),  Kansas  City.  KS  66101; 
telephone:  (913)  551-7137;  e-mail: 
horchem.brad@epa.gov. 

Region  VIII:  (Colorado.  Montana, 
North  Dakota,  South  Dakota,  Utah, 
Wyoming),  Peg  Perreault,  999  18th  St. 
Suite  300,  (8P-P3T).  Denver,  CO  80202- 
2466;  telephone:  (303)  312-6286;  e-mail: 
perreault.peg@epa.gov. 

Region  IX:  (Arizona,  California, 
Hawaii,  Nevada,  Americsm  Samoa, 
Guam),  Paul  Feder,  75  Hawthorne  St., 
(CMD-1).  San  Francisco.  CA  94105; 
telephone:  (415)  947-4160;  e-mail: 
feder.paul@epa.gov. 

Region  X:  (Alaska.  Idaho,  Oregon, 
Washington).  Sandy  Halstead.  24106 
North  Bunn  Road,  Prosser,  WA  99350; 
telephone:  (509)  786-9225;  e-mail: 
halstead.sandra@epa.gov. 

List  of  Subjects 

Environmental  protection,  Pesticides, 
Risk  reduction. 

Dated:  March  13,  2003. 
Janet  L.  Andersen, 
Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  03-6586  Filed  3-18-03;  8:45  am] 
BILUNQ  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7469-^] 

Notice  Of  Request  for  Initial  PropMals 
(IP)  for  Projects  To  Be  Funded  From 
the  Water  Quality  Cooperative 
Agreement  Allocation  (CFDA  66.463— 
Water  Quality  Cooperative 
Agreements) 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  Region  6  is  soliciting 
Initial  Proposals  (IP)  from  State  water 
pollution  control  agencies,  interstate    • 
agencies,  other  public  or  nonprofit 
agencies,  instiftttions,  organizations, 
and  other  entities  as  defined  by  the 
Clean  Water  Act  (CWA)  interested  in 
applying  for  Federal  assistance  for 
Water  Quality  Cooperative  Agreements 
under  the  CWA  section  104(b)(3)  in  the 
States  of  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma  and  Texas.  Region  6 
EPA  will  award  an  estimated  $1  million 
to  eligible  applicants  through  assistance 
agreements  ranging  in  size,  on  average, 
from  $40,000  up  to  $200,000  (Federal) 
for  innovative  projects/demonstrations/ 
studies  that  can  be  used  as  models 
relating  to  the  prevention,  reduction, 
emd  elimination  of  water  pollution. 
From  the  IPs  received,  EPA  estimates  up 
to  10  to  12  projects  may  be  selected  to 
submit  full  applications.  The  Agency 
reserves  the  right  to  reject  all  IPs  and 
not  make  awards.  A  request  for 
proposals  for  tribal  governments  will  be 
issued  imder  a  separate  notice. 
DATES:  EPA  will  consider  all  proposals 
received  on  or  before  12  p.m.  midnight 
central  standard  time  May  5,  2003.  IPs 
received  after  the  due  date  will  not  be 
considered  for  funding. 
ADDRESSES:  IPs  should  be  mailed  to: 
Terry  Mendiola  (6WQ-AT).  U.S. ' 
Environmental  Protection  Agency, 
Region  6.  Water  Quality  Protection 
Division,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Overnight  delivery 
may  be  sent  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Mendiola  by  telephone  at  214- 
665-7144  or  by  e-mail  at 
mendiola .  teresita@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  This  Request  for  Initial 
Proposals  ' 

EPA  Region  6's  Water  Quality 
Protection  Division  is  requesting 
proposals  from  State  water  pollution 
control  agencies,  interstate  agencies, 
other  public  or  nonprofit  agencies, 
.institutions,  organizations,  and  other 


entities  as  defined  by  the  CWA  for 
unique  and  innovative  projects  that 
address  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program  with  special  emphasis  on 
concentrated  animal  feeding  operations 
(CAFO)  permitting,  sanitary  sewer 
overflow  (SSO)  impact  studies, 
watershed  integration  through  NPDES. 
homeland  security,  and  promotion  of 
"good  data"  efforts  to  support  NPDES 
decisions,  as  well  as,  water  quality 
projects  relating  to  water  quality 
standards,  assessment  metiiods.  and 
reporting,  ecoregion  and  subregion 
delineation,  and  improved  approaches 
to  total  maximum  daily  load  (TMDL) 
modeling. 

An  organization  whose  IP  is  selected 
for  Federal  assistance  must  complete  an 
EPA  Application  for  Assistance, 
including  the  Federal  SF-424  form 
(Application  for  Federal  Assistance,  see 
40  CFR  30.12  &  31.10).  Organizations 
who  have  an  existing  agreement  under 
this  program  are  eligible  to  compete  for 
new  awards. 

EPA  Region  6  Has  Identified  the 
Following  High  Priority  Areas  for  - 
Consideration 

WQCAs  awarded  under  section 
104(b)(3)  may  only  be  used  to  conduct 
and  promote  the  coordination  and 
acceleration  of  activities  such  as 
research,  investigations,  experiments, 
training,  education,  demonstrations, 
surveys,  and  studies  relating  to  the 
causes,  effects,  extent,  prevention, 
reduction,  and  elimination  of  water  _^ 
pollution.  These  activities,  while  not 
defined  in  the  statute,  advance  the  state 
of  knowledge,  gather  information,  or 
transfer  information.  For  instance, 
"demonstrations"  are  generally  projects 
that  demonstrate  new  or  experimental 
technologies,  methods,  or  approaches 
and  the  results  of  the  project  will  be 
disseminated  so  that  others  can  benefit 
from  the  knowledge  gained.  A  project 
that  is  accomplished  though  the 
performance  of  routine,  traditional,  or 
established  practices,  or  a  project  that  is 
simply  intended  to  carry  out  a  task 
rather  than  transfer  information  or 
advance  the  state  of  knowledge, 
however  worthwhile  the  project  may  be. 
is  not  a  demonstration.  Research 
projects  may  include  the  application  of 
the  practices  when  they  contribute  to 
learning  about  an  environmental 
concept  or  problem. 

EPA  Region  6  has  identified  several 
subject  areas  for  priority  consideration. 
EPA  will  award  WQCAs  for  research, 
investigations,  experiments,  training, 
demonstrations,  surveys  and  studies 
related  to  the  causes,  effects,  extent, 
prevention,  reduction,  and  elimination 
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of  water  pollution  in  the  following 
subject  areas: 

CAFO  Permitting  Support 

Demonstration  of  treatment/reuse/ 
disposal  technologies  and  controls  that 
are  designed  to  reduce  CAFO-based 
nutrients  in  watersheds,  with  a 
demonstration  of  amount  of  loading 
reductions  from  those  technologies,  e.g., 
handling  phosphorus-rich  poultry  litter 
in  northwest  Arkansas/northeast 
Oklahoma;  efficacy  of  wetlands  to 
polish  runoff  or  overflow  from  ponds 
and/or  land  application  processes. 

The  following  specific  criteria  will  be 
used  to  evaluate  this  priority  area: 

•  Demonstrate  treatment/reuse/ 
disposal  technologies  and  controls 
through  testing  and/or  modeling. 

•  Report  on  the  efficiencies. 
Demonstration  of  nutrient  indicator 

tracing  in  CAFO  dominated,  nutrient 
impaired  watersheds,  e.g.,  ribo-typing 
study  to  determine  source  of  bacteria 
and  pathogens,  or  nitrogen-ion  study  to 
determine  source  of  nitrogen  in  waters, 
or  hormone  or  antibiotic  study  to 
determine  sources  of  excreted  waste 
material. 

The  following  specific  criteria  will  be 
used  to  evaluate  this  priority  area: 

•  Demonstrate  nutrient  indicator 
tracing  in  CAFO  dominated,  nutrient 
impaired  watersheds,  with 
identification  and  differentiation  of 
sources  of  animal/CAFO  wastes  from 
human  wastes. 

Sanitary  Sewer  Overflow  Studies 

Impact  studies  and/or  innovative 
implementation  processes  to  control 
SSOs.  Innovative  pilot  projects 
associated  with  collection  systems  and 
treatment  facilities  at  the  headworks  for 
POTWs,  to  demonstrate  the  impact  to 
water  quality  in  receiving  waters  from 
control  techJaologies  on  SSOs,  e.g., 
control  technologies  to  reduce  pollutant 
loads  from  SSOs  with  emphasis  on 
innovation. 

The  following  specific  criteria  will  be 
used  to  evaluate  this  priority  area: 

•  Overall  cost  analysis  of 
technologies  or  controls  to  implement 
on  a  full  or  larger  scale,  estimated  O&M 
costs,  and  a  technical  evaluation  of 
treatment,  based  on  mass  and  volume. 
Biochemical  oxygen  demand,  total 
suspended  solids,  and  pathogen 
evaluations  are  essential,  along  with 
other  pertinent  pollutant  identification 
and  evaluation. 

Watershed  Integration  of  Water 
Programs  Under  the  CWA  Through 
NPDES 

Development  of  innovative  permit 
tool(s)  supporting  watershed-based 


permitting  activities  for  specific 
parameters.  Establish  a  technique  for 
identifying  all  dischargers  and  their 
respective  contribution  levels  for 
paran;&ter(s)  of  concern  within  an 
impaired  watershed.  Should  determine 
the  overall  impact  of  point  and  non- 
point  dischargers  on  receiving  waters. 
Pollutant  data  for  water  quality 
parameters,  such  as  nutrients,  dissolved 
oxygen,  fecal  coliform,  etc.,  could  be 
used  in  the  development  of  a  model 
(such  as  self-implementing  general 
permits)  for  permitting  activities.  The 
model  may  incorporate  unique 
permitting  approaches  including 
effiuent  trading  scenarios  (in  accordance 
with  the  Water  Quality  Trading  Policy, 
January  13,  2003),  which  may  be 
implemented  in  the  general  permit  for 
specific  water  quality  parameters. 

The  following  specific  criteria  will  be 
used  to  evaluate  this  priority  area: 

•  Include  consideration  of  all 
waterbodies  in  a  watershed. 

•  Include  consideration  of  all  point 
sources. 

•  Consider  net  contribution  of  non- 
point  sources  in  aggregate  effects. 

•  Provide  aggregate  water  quality 
modeling  which  determines  aggregate 
affects  in  the  watershed. 

Homeland  Security  for  NPDES 

Studies  of  ability  of  conventional  or 
innovative  wastewater  treatment  plant 
processes  to  effectively  treat,  remove,  or 
render  harmless  biological,  chemical,  or 
radiological  agents,  which  could  be 
introduced  into  the  collection  or 
treatment  system. 

Development  of  models  for  hardening 
of  collection  systems,  lift  stations,  and 
wastewater  treatment  plant  processes  to 
prevent  introduction  of  harmful 
biological,  chemical,  or  radiological 
agents. 

The  following  specific  criteria  will  be 
used  to  evaluate  this  priority  area: 

•  Actual  performance  data  of 
processes  vs.  technical  predictions  of 
performance. 

•  Enhanced  security  procedure 
models  and  development  of  model 
emergency  operating  plans. 

Promotion  of  "Good  Data"  Efforts  of 
EPA  and  State  Agencies  To  Support 
NPDES  Decisions 

Survey  of  laboratories  to  identify 
inconsistencies,  errors,  and  adherence 
to  appropriate  QA/QC  for  whole  effluent 
toxicity  (WET)  testing  and  test  organism 
culturing. 

The  following  specific  criteria  will  be 
used  to  evaluate  this  priority  area: 

•  Surveying  a  sampling  of  the  major 
laboratories  in  Region  6,  which  perform 
whole  effluent  toxicity  (WET)  testing  for 
NPDES  permittees. 


•  A  minimiun  of  six  laboratories  shall 
be  surveyed/audited. 

•  Investigation  shall  be  performed  in 
accordance  with  "Manual  for  the 
Evaluation  of  Laboratories  Performing 
Aquatic  Toxicity  Testing  EPA/600/4- 
90/031",  all  sampling  and  testing 
conditions  normally  required  in  NPDES 
permits  issued  in  EPA  Region  6,  and 
requirements  contained  in  40  CFR  part 
136  for  purposes  of  ensiuing 
compliance  with  State  narrative  criteria 
for  the  protection  of  aquatic  life. 

Indicators  of  Ecological  Condition 

Estimation  of  the  extent  of  waters 
supporting  their  designated  beneficial 
uses,  and  determination  of  causes  of 
impairment,  based  on  a  core  set  of 
indicators  of  ecological  condition  and 
environmental  stressors.  Biological 
measures  should  form  the  primary  basis 
for  assessing  attaitunent  of  the  aquatic 
life  use  with  chemical,  physical,  and 
watershed  measurements  used  to  assess 
and  rank  the  relative  importance  of 
stressors. 

The  following  specific  criteria  will  be 
used  to  evcduate  this  priority  area: 

•  Mechanisms  to  evaluate  the 
interrelationships  between  biological' 
assemblages,  ambient  water  chemistry, 
fish  tissue  contaminants,  physical 
habitat,  and/ or  watershed 
characteristics. 

•  Offer  the  potential  to  improve  a 
State's  approaches  to  make  decisions 
about  whether  or  not  water  quality 
standards  are  being  attained. 

•  Apply  a  probabilistic  approach  to 
site  selection  to  support  estimates  of 
conditions  across  an  entire  study  area. 

•  Result  in  the  ability  to  compare 
environmental  indicator  data  across 
State  and  regional  boundaries  for 
ambient  and  reference  conditions. 

•  Offer  the  potential  to  improve  a 
State's  approach  to  estimate  the  extent 
of  waterbody  impairment  statewide. 

Nutrient  Criteria  . 

Development  of  effects  based  nutrient 
criteria  and  assessment  methods,  based 
on  the  relationship(s)  between  evidence 
of  impairment  of  biological  integrity, 
and/or  other  response  indicators,  and 
instream  nutrient  concentrations 
observed  at  reference  waterbodies. 

The  following  specific  criteria  will  be 
used  to  evaluate  this  priority  area: 

•  Demonstrate  approaches  or  provide 
tools  that  may  be  applied  in  other  areas. 

•  Apply  the  latest  scientific 
approaches  or  iimovative  techniques  to 
establish  and  validate  the  relationship(s) 
between  elevated  nutrient 
concentrations  and  indicator  response. 

•  Result  in  recommendations  for 
numeric  water  quality  criteria  standards 
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or  criteria  that  can  be  applied  to  a  class 
of  waters  (rather  than  individual 
waters). 

•  Include  mechanisms  for  technology 
transfer. 

Improved  Approaches  to  TMDL 
Modeling 

Development  of  best  management 
practice  (BMP)  performance  equations 
and/or  statistical  tools  to  assist  in 
evaluation  of  waterbody  recovery,  based 
on  a  study  of  the  physical,  chemical, 
and  biological  processes  governing  the 
stochastic  properties  of  pollutants  in  the 
envirorunent.  The  project  may  lead  to 
TMDL  development,  implementation, 
and/or  water  quality  trading  on  a 
watershed  basis. 

The  following  specific  criteria  will  be 
used  to  evaluate  this  priority  area: 

•  Description  of  methods  to  be  used 
to  quantify  the  uncertainty  in  load 
estimates  and  load  allocations,  and/or 
the  effectiveness  of  individual  BMPs. 

•  Development  of  tools  that  may  be 
transferred  to  meet  the  needs  of  others 
faced  with  developing  TMDLs  or 
monitoring  waterbody  recovery. 

Ecoregion  and  Subregion  Delineation 

Ecoregion  and  subregion  delineation 
providing  an  improved  basis  for 
waterbody  classification,  supporting 
definition  of  water  qualify  management 
goals  and  expectations,  development  of 
water  quality  standards,  and  water 
quality  monitoring  and  assessment. 

The  following  specific  criteria  will  be 
used  to  evaluate  this  priority  area: 

•  Conducted  in  Louisiana,  New 
Mexico,  or  Oklahoma. 

•  High  degree  of  coordination  among 
natural  resource  and  environmental 
management  agency  scientists. 

•  Result  in  completion  of  ecoregion 
and  subregion  boundaries  and 
descriptions  for  an  entire  state. 

•  Conducted  using  methods 
comparable  to  those  employed  in  other 
states  by  the  EPA  Office  of  Research  and 
Development,  National  Health  and 
Environmental  Effects  Research 
Laboratory,  to  achieve  level  IV 
subregionalization. 

•  Result  in  a  nationally  consistent  set 
of  subregion  management  units. 

Statutory  Authorify,  Applicable 
Regulations,  and  Funding  Level 

Funding  is  authorized  under  the 
provisions  of  the  CWA  sec.  104(b)(3),  33 
U.S.C.  1254(b)(3). 

The  regulations  governing  the  award 
and  administration  of  Water  Quality 
Cooperative  Agreements  are  in  40  CFR 
part  30  (for  institutions  of  higher 
learning,  hospitals,  and  other  nonprofit 
organizations)  and  40  CFR  part  31  (for 


States,  local  governments,  and  interstate 
agencies).        * 

Applicants  requested  to  submit  a  full 
application  will  be  required  to  comply 
with  Intergovenunental  Review 
requirements  (40  CFR  part  29)  and  the 
Qualify  Assurance  requirements  (40 
CFR  part  30.54  and  31.45)  if  projects 
involve  environmentalfy  related  . 
measurements  or  data  generation. 

Total  funding  available  for  award  by 
Region  6  is  dependent  on  EPA's 
appropriation  for  Fiscal  Year  2003; 
however,  it  is  estimated  that  $1  million, 
including  the  tribal  allocation,  will  be 
available  for  funding  approved  projects. 
The  average  size  of  an  award  is 
anticipated  to  be  approximately 
$100,000.  A  minimum  match  of  five 
percent  will  be  required  for  all  approved 
projects  and  should  be  included  in  the 
total  funding  requested  for  each 
proposal  submitted. 

Construction  projects,  except  for  the 
construction  required  to  carry  out  a 
demonstration  project,  and  acquisition 
■  of  land  are  not  eligible  for  funding 
under  this  program.  New  or  on-going 
programs  to  implement  routine 
environmental  controls  are  not  eligible 
for  funding  imder  this  program. 

Proposal  Format  and  Contents 

IPs  should  be  no  mOre  than  three 
pages  with  a  minimvun  font  size  of  10 
pitch  in  Wordperfect/Word  or 
equivalent.  Failure  to  follow  the  format 
or  to  include  all  requested  information 
could  result  in  the  IP  not  being 
considered  for  funding.  Full  application 
packages  should  not  be  submitted  at  this 
time.  It  is  recommended  that 
confidential  information  not  bQ 
included  in  this  IP.  The  following 
format  should  be  used  for  all  IPs: 

Name  of  Project: 

Priority  Area  Addressed:  [i.e.,  CAFO 
Permitting  Support,  SSO  Studies, 
Homeland  Securify  for  NPDES,  etc.) 

Point  of  Contact:  (Individual  and 
agency/organization  name,  address, 
phone  nmnber,  fax  nimiber,  e-mail 
address.) 

Is  this  a  Continuation  of  a  Previously 
Funded  Project:  (If  so,  please  provide 
the  status  of  the  current  grant  or 
cooperative  agreement.) 

Proposed  Federal  Amount: 

Proposed  Non-Federal  Kfatch 
[Minimum  of  5%): 

The  match  is  based  on  the  total 
project  cost  hot  the  Federal  amount.  To 
determine  a  proposed  minimiun  match 
of  5%,  use  the  following  example: 
Federal  amount  =  $25,000. 
Total  Project  Cost  =  T. 

The  Federal  amoimt  is  95%  of  T, 
therefore: 


$25,000  =  T  X  0.95; 
$25,000  /  0.95  =  T; 
$26,316  =  T  (round  the  decimal). 

If  the  total  project  cost  is  $26,316. 
then: 

$26,316  X  0.05  =  $1,316  non-Federal 
match. 

Proposed  Total  Award  Amount: 

Description  of  General  Budget 
Proposed  to  Support  Project: 

Project  Description:  (Should  not 
exceed  two  pages  of  single-spaced  text.) 

Expected  Accomplishments  or 
Product,  with  Dates,  and  Interim 
Milestones:  This  section  should  also 
include  a  discussion  of  a 
communication  plan  for  distributing  the 
project  results  to  interested  parties. 

Describe  How  the  Project  Meets  the 
Evaluation  Criteria  Specified  Below: 

EPA  IP  Evaluation  Criteria 

EPA  Region  6  will  award  WQCA  on 
a  competitive  basis  and  evaluate  IPs 
based  on  the  specific  criteria  listed  in 
each  priority  area  and  the  following 
general  criteria: 

•  Adequacy  of  proposal,  including 
the  relationship  of  the  proposed  project 
to  the  priorities  identified  in  this  notice, 
innovation  of  project  proposal  and  level 
of  multi-organizational  support,  if , 
needed.  (10  points) 

•  Compliance  with  proposal  format/ 
guidance,  including  how  well  the 
proposal  follows  the  solicitation  notice, 
clearly  defined  milestones/schedule  and 
clearly  identified  deliverables.  (5  points) 

•  Cost  effectiveness/likelihood  of 
success  of  the  proposal,  including 
adequacy  of  resom-ces  committed  to 
project/realistic  budget,  realistic 
implementation  schedule  and  clearly 
defined  measures  of  success  that  are 
reasonably  attainable.  (5  points) 

•  Applicant's  past  performance,  if 
applicable.  (3  points) 

The  IPs  will  be  evaluated  by  regional 
staff  in  a  two  phased  approach.  Initially, 
'  each  IP  will  be  evaluated  against  the 
specific  criteria  listed  under  the  priority 
area  for  which  it  was  submitted.  In 
order  for  the  IP  to  be  considered  in  the 
second  evaluation  phase,  it  must 
address,  at  a  minimum,  ALL  the  specific 
criteria  listed  imder  the  priority  area.  In 
the  second  phase,  each  IP  will  be 
evaluated  against  the  general  criteria 
listed  above  for  a  possible  total  score  of 
'20.  Points  will  be  taken  away  for  poor 
past  performance  if  knowledge  of 
applicant's  past  performance  is 
available  to  EPA. 

IP  Selection 

Final  selection  of  IPs  will  be  made  by 
the  Director  of  Water  Quality  Protection 
Division,  EPA  Region  6.  Selected 
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oiganizations  will  be  notified  in  writing 
and  requested  to  submit  full 
applications.  Applications,  including 
workplans,  are  subject  to  EPA  review 
and  approval. 

It  is  expected  that  unsuccessful 
applicants  will  be  notified  in  writing. 

Eligible  Applicants 

Eligible  applicants  for  assistance 
agreements  under  section  104(b)(3)  of 
the  CWA  are  State  water  pollution 
control  agencies,  interstate  agencies, 
other  public  or  nonpront  agencies, 
institutions,  organizations,  and  other 
entities  as  defined  by  the  CWA.  IPs 
received  for  projects  outside  of  Region 
6  will  not  be  considered. 

Application  Procedure 

Please  mail  three  copies  of  the  lP(s). 

Dispute  Resolution  Process 

Procedures  located  in  40  CFR  part 
30.63  and  30.70  apply. 

Type  of  Assistance     • 

It  is  expected  that  all  the  awards 
under  this  program  will  be  cooperative 
agreements.  States  and  interstate 
agencies  meeting  the  requirements  in  40 
CFR  part  35.504  may  include  the  funds 
for  WQCA  in  a  Performance  Partnership 
Grant  (PPG)  in  accordance  with  the 
regulations  governing  PPGs  in  40  CFR 
part  35,  subparts  A  and  B.  For  States 
and  interstate  agencies  that  choose  to  do 
so,  the  regulations  provide  that  the 
workplan  commitments  that  would  have 
been  included  in  the  WQCA  must  be 
included  in  the  PPG  workplan. 

A  description  of  the  Agency's 
substantial  involvement  in  cooperative 
agreements  will  be  included  in  the  final 
agreement. 

Schedule  of  Activities 

This  is  the  estimated  schedule  of 
activities  for  submission,  review  of 
proposals  and  notification  of  selections: 

May  5,  2003— Proposals  due  to  EPA. 

July  2,  2003 — Initial  approvals 
identified  and  sponsors  of  projects 
selected  for  funding  will  be  requested  to 
submit  a  formal  application  package. 

A  list  of  selected  projects  will  be 
posted  on  the  Region  6  Water  Quality 
Protection  Division,  Assistance 
Programs  Branch  Web  site  bttp:// 
www.epa.gov/earthlr6/6wq/at/ 
sttribal.htm.  This  Web  site  may  also 
contain  additional  information  about 
this  request.  Deadline  extensions,  if  any, 
will  be  posted  on  this  Web  site  and  not 
in  the  Federal  Register. 


Dated:  March  10.  2003. 

Miguel  I.  Floras,  ' 

Director,  Water  Quality  Protection  Division, 
Region  6. 

(PR  Doc.  03-6576  Filed  3-18-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  746»-2] 

Bioavailability  Workshop  on  In  Vitro 
and  In  Vivo  Testing  Methods  for  Metals 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  This  notice  announces  a 
public  meeting  to  gather  comments  from 
expert  scientists  and  others  on  in  vivo 
and  in  vitro-testing  protocols  for  metals 
which  may  be  applicable  at  cleanup 
activities.  The  2003  U.S.  EPA 
Bioavailability  Workshop  will  be  a  2- 
day  meeting  (4  half-day  panel  sessions) 
to  provide  the  EPA  with  expert 
technical  opinions  specific  to 
applications  of  bioavailability 
measurements  for  human  health  risk 
assessment.  The  EPA  expects  to  use 
information  presented  during  this 
workshop  in  its  efforts  to  establish  the 
most  scientifically-sound  approach  to 
utilizing  bioavailability  measurements 
at  contaminated  sites.  National  experts 
will  participate  through  presentations 
and  panel  discussions.  Candid  scientific 
discussion  will  be  encoiu-aged  among 
invited  scientists  and  the  workshop 
audience.  A  contractor  will  collect 
summary  ^otes  and  comments  during 
the  presentations.  No  formal  publication 
is  anticipated  although  individual 
authors  and  presenters  may  submit 
manuscripts  to  journals  after  presenting 
the  data  to  EPA.  This  meeting  is  being 
sponsored  by  EPA's  Office  of  Solid 
Waste  and  Emergency  Response,  the 
Science  Policy  Council  of  EPA's  Office 
of  Research  and  Development,  EPA 
Region  7  and  EPA  Region  8.  There  is  no 
charge  for  attending  the  conference. 

DATES:  The  workshop  will  be  held  on 
April  15  and  16,  2003.  The  workshop 
hours  will  be  from  8:30  am  to  4  pm  on 
April  15  and  from  8  am  to  3  pm  on 
Wednesday,  April  16. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Safety  Harbor  Resort,  105  N. 
Bayshore  Drive,  Tampa,  Florida,  34695. 
To  attend  the  workshop  as  an  observer, 
contact  Syracuse  Research  Corp.  (SRC) 
by  electronic  mail,  or  by  telephone.  The 
electronic  registration  web  site  is  at 
http://conference.syiTes.com/bcreg.htm. 
Other  information  can  be  obtained  by 


calling  SRC  at  207-883-2605. 
Individuals  need  to  make  their  own 
reservations. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
CERCLA  Call  Center  at  800-424-9346  or 
TDD  800-553-7672  (hearing  impaired). 
In  the  Washington,  DC  metropolitan 
area,  call  703-412-9810  or  TDD  703- 
412-3323.  For  more  detailed  technical 
information  on  this  conference  call 
Richard  Troast  (703-603-8805)  Office  of 
Emergency  and  Remedial  Response, 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460-0002,  Mail  Code 
5204G.  Information  concerning  the 
meeting  (including  agenda,  speaker  list, 
and  registration)  is  available  online  at 
http://conference.syrres.com/. 

David  Lopez, 

Director.  Region  3/8  Support  Center.  OERR 
IFR  Doc.  03-6580  Filed  3-18-03;  8:45  am) 
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ENVIRONMENTAL  PR0TECTK3N 
AGENCY 

[FRL-7469-6] 

Science  Advisory  Board;  DrinMng 
Water  Committee;  Notification  of 
Public  Advisory  Committee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Science  Advisory  Board 
(SAB),  Drinking  Water  Committee 
(DWC),  a  Federal  Advisory  Committee, 
is  announcing  a  public  meeting. 

DATES:  The  meeting  will  begin  on 
Friday.  April  11.  2003.  at  9  a.m.  (Eastern 
Time)  and  adjourn  no  later  than  5:30 
p.m.  that  d^y. 

ADDRESSES:  The  meeting  will  be  held  in 
Washington.  DC.  Location  of  the 
meeting  will  be  annoimced  on  the  SAB 
Web  site,  http://www.epa/sab.  For 
further  information  concerning  the 
meeting,  please  contact  Dr.  James  Rowe 
(see  contact  information  below). 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting 
must  contact  Dr.  James  Rowe, 
Designated  Federal  Officer.  USEPA 
Science  Advisory  Board  (1400A),  Suite 
6450,  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-6488;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
rowe.james@epa.gov. 

SUPPlfMENTARY  INFORMATION: 


1 .  Action :  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  Notice  is  hereby  given  that  the 
Drinking  Water  Committee  (DWC)  of  the 
U.S.  EPA  Science  Advisory  Board  (SAB) 
will  meet  on  Friday,  April  11,  2003  to 
receive  informational  briefings  from  the 
Office  of  Water  (OW)  and  the  Office  of 
Research  and  Development  (ORD) 
regarding  EPA's  science  and  research 
program  to  support  its  risk  management 
imder  the  Safe  Drinking  Water  Act.  The 
meeting  is  open  to  the  public,  iiowever, 
seating  is  limited  and  available  on  a  first 
come  basis. 

2.  Availability  of  the  Meeting 
Materials:  Any  briefing  materials  will  be 
made  available  frtim  the  EPA's  Office  of 
Water  (OW)  and  the  Office  of  Research 
Development  (ORD)  at  the  time  of  the 
meeting.  The  proposed  agenda  for  the 
meeting  will  be  posted  approximately 
10  calendar  days  prior  to  die  meeting  at" 
the  SAB'S  Web  site  at  http:// 
www.epa.gov/sab.  For  questions  and 
information  concerning  the  agenda, 
please  contact  Dr.  James  Rowe  (see 
contact  information  above). 

3.  Backgmund  on  the  Meeting:  The 
purpose  of  this  meeting  is  to  receive 
informational  briefings  from  the  Office 
of  Water  and  the  Office  of  Research  and 
Development  regarding  EPA's  science/ 
research  program  to  support  its  risk 
management  under  the  Safe  Drinking 
Water  Act.  Public  comment  is  not 
formally  solicited  but  is  welcome  (see 
below). 

4.  Providing  Oral  or  Written 
Comments  at  SAB  Meetings:  It  is  the 
policy  of  the  EPA  Science  Advisory 
Board  (SAB)  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  SAB 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  DFO  at  least  one 
week  prior  to  the  meeting  in  order  to  be 
placed  on  the  public  speaker  list  for  the 
meeting.  Speakers  may  attend  the 
meeting  and  provide  comment  up  to  the 
meeting  time.  Speakers  should  bring  at 
least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 


Written  Comments:  Although  the  SAB 
accepts  written  comments  imtil  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  Dr. 
James  Rowe  at  the  contact  information 
provided  in  this  notice  in  the  following 
formats:  ONE  hard  copy  with  original 
signature,  and  one  electronic  copy  via  e- 
mail  (acceptable  file  format:  Adobe 
Acrobat,  WordPerfect,  Word,  or  Rich 
Text  files  (in  IBM-PC/Windows  95/98 
format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

5.  Meeting  Access:  Individuals 
requiring  any  additional  special 
accommodation  at  this  meeting  should 
contact  the  DFO  indicated  above  for  this 
FR  notice,  at  least  five  business  days 
prior  to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  March  13,  2003. 
Vanessa  T.Vu, 

Director.  EPA  Science  Advisory  Board  Staff 
Office. 

(FRTtoc.  03-6577  Filed  3-18-03;  8:45  am] 
BILUNG  CODE  WtO-SO-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0354;  FRL-7287-1] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  by  registrants 
to  voluntarily  Cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
the  registrant  before  September  15, 
2003,  the  Agency  will  approve  these 
cancellations  and  the  cancellations  will 
become  effective  on  September  15, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Isbell,  Special  Review  and 
Reregistration  Division  7508C,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 


8154;  e-mail  address: 
isbell.diane@epa.gov. 

SUPPI.EMENTARY  INFORMATION:. 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0354.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PKIB),  Rm.  119, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register  "  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  H*A  Dockets.  You  may  use  EPA 
Dockets  at  http://wvrw.epa.gov/edocket/ 
to  submit  or  view  pubUc  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
fecility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number.   , 
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n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  cancel  three  pesticide  products 
registered  under  section  3  of  FIFRA. 
These  registrations  are  listed  in 
sequence  by  registration  number  in 
Tablet  of  this  unit. 

Table  1.— Phosmet  Registrations 
WITH  Pending  Requests  for 
Cancellation 


Registration 
No. 

Product  name 

2724-169 

Vet-Ken)  Kemolale  Emulsi- 
flable  Liquid 

10163-167 

Imidan  50-WP  Garden  and 
Home  Insecticide 

28293-15 

Unicom  Phosmet  Insec- 
tiddal  Dust  for  Dogs 

Unless  a  request  is  withdrawn  by  the 
registrant  within  180  days  of 
publication  of  this  notice,  orders  will  be 
issued  canceling  all  of  these 
registrations.  Users  of  these  pesticides 
or  anyone  else  desiring  the  retention  of 
a  registration  should  contact  the 
applicable  registrant  directly  during  this 
180-day  period. 

Table  2  of  this  unit  includes  the 
neunes  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1  of 
this  unit,  in  sequence  by  EPA  company 
number: 

Table  2. — Registrants  Requesting 
Voluntary  Cancellation 


EPA  Company 
No 

Company  name  and 
address 

2724 

Wellmark  International 
1100  East  Woodfield 

Road,  Suite  500 
Schaumburg.  IL  60173 

10163 

Gowan  Company 
370  S.  Main  Street 
Yuma,  AZ  85364 

28293 

Unicom  Laboratories 
12385  Automobile 

Blvd 
Cleanwater,  FL  33762 

in.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 


Administrator  may  approve  such  a 
request. 

rv.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  September  15,  2003.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

In  accordance  with  the  Phosmet 
Interim  Reregistration  Eligibility 
Decision  (IRED)  document,  dated 
October  30,  2001.  and  the  Memorandum 
of  Agreement  signed  by  Gowan 
Company  on  October  20,  2001,  the 
following  two  products,  as  identified  in 
Table  1 ,  are  prohibited  from  sale:  EPA 
Reg.  Nos.  10163-167  and  28293-15.  In 
addition,  Wellmark  International  is 
prohibited  from  selling  or  distributing 
existing  stocks  of  phosmet  product  EPA 
Reg.  No.  2724-169,  after  March  30, 
2003. 

Wellmark  International  signed  an 
Agreement  where  the  signatory,  and 
non-signatory  registrants  agreed  to:  Stop 
formulating  phosmet  product  (EPA  Reg. 
No.  2724-169)  for  the  dog  use  on 
August  30,  2002;  and  stop  sales  of  the 
product  on  March  30,  2003.  Sales  of  the 
subject  product  at  the  retail  level  can 
continue  until  supplies  are  exhausted; 
and  existing  stocks  of  phosmet  technical 
not  formulated  into  the  dog  use  product 
will  be  used  to  formulate  livestock  use 
products. 

This  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
June  26.  1991  (56  FR  29362)  (FRL- 
3846—4).  Exceptions  will  be  made  if 
EPA  determines  that  a  product  poses  a 
risk  concern,  or  is  in  noncompliance 
with  reregistration  requirements,  or  is 
subject  to  a  Data  Call-in.  In  all  cases, 
product-specific  disposition  dates  will 
be  given  in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 


released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold,  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA -approved  label  and  labeling  of  the 
affected  product.  Exception  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  a  Special 
Review  action,  or  where  the  Agency  has 
identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subiects 

Environmental  protection, 
organophosphate,  pesticides  and  pests.. 

Dated:  March  4.  2003. 
Lois  A.  Rossi, 

Director,  Information  Resources  Services 
Division,  Office  of  Pesticide  Programs. 

|FR  Doc.  03-6236  Filed  3-18-03;  8:45  am] 
BILUNG  COO€  6S60-S0-S 


ENVIRONMEffrAL  PROTECTION 
AGENCY 

[OPP-2003-0045;  FRL-7293-7] 

Triallate;  Completion  of  Comment 
Period  for  Reregistration  Eligibility 
Decision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice,  pursuant  to 
section  4(g)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  concludes  the  comment  period 
for  the  Reregistration  Eligibility 
Decision  (RED)  for  triallate.  No 
comments  were  received  for  triallate. 

FOR  FURTHER  INFORMATION  CONTACT:  Dirk 
V.  Helder,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
4610:  fax  number:  (703)  308-8041;  e- 
mail  address:  helder.dirk@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 


Federal  Register /Vol.  68,  No.  53  /  Wednesday,  March  19.  2003 /Notices 


13309 


Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
environmental,  human  health,  and 
agricultiiral  advocates;  pesticide  users; 
and  the  public  interested  in  the  use  of 
pesticides.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related  , 

Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action    . 
under  docket  identification  (ID)  number 
OPP-2003-0045.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewring  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  frt)m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access:  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 


n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  notice  constitutes  and  announces 
the  closing  of  the  comment  period  for 
the  triallate  RED.  The  Agency  published 
a  notice  in  the  Federal  Register  of  May 
23,  2001  (66  FR  28469)  (FRl^-6775-9) 
and  a  correction  in  the  Federal  Register 
on  June  25,  2001  (66  FR  33684)  (FRL- 
6788-1)  announcing  the  availability  and 
start  of  a  60-day  public  comment  period 
on  the  Reregistration  Eligibility  Decision 
document  for  the  pesticide  active 
ingredient  triallate.  This  RED  was 
issued  as  a  final  document  with  a  60- 
day  comment  period,  which  closed  on 
July  23.  2001.  In  this  RED.  EPA 
provided  its  regulatory  position  on  the 
current  registered  use  of  triallate  and  set 
forth  certain  data  requirements  and 
label  amendments  for  product 
reregistration  eligibility. 

A  copy  of  the  triallate  RED  can  be 
found  under  docket  control  number 
OPP-34226A  or  on  the  EPA  website  at 
http://www.epa.gov/pesticides/ 
reregistration/status.htm. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  RED  falls 
imder  FIFRA,  as  amended  in  1988  and 
1996.  Section  4(g)(2)(A)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  activeingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredients  are  eligible  for 
reregistration,"  and  either  reregister 
products  or  take  "other  appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection.  Pesticide 
Tolerances. 

Dated:  March  4,  2003. 

Lois  A.  Rossi, 
Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  03-6299  Filed  3-18-03;  8:45  am) 
BILUNG  CODE  6S6O-50-S      . 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0013;  FRL'-728»-3] 

Fenbutatin^xide;  Completion  of 
Comment  Period  for  Tolerance 
Reassessment  Progress  and  Interim 
Risk  Management  DeciskMi 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice,  pursuant  to 
section  4(g)(2)  of  the  Federal  Insecticide, 


Fimgicide,  and  Rodenticide  Act 
(FIFRA),  concludes  the  30-day 
comment  period  for  the  Tolerance 
Reassessment  Progress  and  Interim  Risk 
Management  Decision  (TRED)  for 
fenbufatin-oxide.  No  comments  were 
submitted.  These  tolerances  are  now 
reassessed  and  considered  safe  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Edwards,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001:  telephone  mmiber:  (703)  305- 
5400;  fax  number:  (703)  308-8041;  e- 
mail  address:  edwards.beth@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
environmental,'himian  health,  and 
agricultural  advocates;  pesticide  users; 
and  the  public  interested  in  the  use  of 
pesticides.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
.  Document  and  Other  Related 

Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0013.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fctim  8:30  a.m.  to  4  p.m.. 
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Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

A^  What  Action  is  the  Agency  Taking? 

EPA  issued  a  notice  published  in  the 
Federal  Register  of  June  1 1 ,  2002  (67  FR 
39980)  (FRL-7181-6),  for  fenbutatin- 
oxide.  That  notice  announced  the 
availability  of  the  TRED  and  opened  the 
30-day  comment  period.  No  comments 
were  received.  This  notice  constitutes 
and  announces  the  closing  of  the 
comment  period  for  the  fenbutatin- 
oxide  TRED.  This  decision  has  been 
developed  as  part  of  the  public 
participation  process  that  EPA  and  the 
U.S.  Department  of  Agriculture  (USDA) 
are  using  to  involve  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  FFDCA.  EPA  must  review 
tolerances  and  tolerance  exemptions 
that  were  in  effect  when  FQPA  was 
enacted  in  August  1996,  to  ensure  that 
these  existing  pesticide  residue  limits 
for  food  and  feed  commodities  meet  the 
safety  standard  of  the  new  law. 

In  reviewing  these  tolerances,  the 
Agency  must  consider,  among  other 
things,  aggregate  risks  from  non- 
occupational sources  of  pesticide 
exposure,  whether  there  is  increased 
susceptibility  to  infants  and  children, 
and  the  cumulative  effects  of  pesticides 
with  a  common  mechanism  of  toxicity. 
The  tolerances  are  considered 
reassessed  once  the  safety  finding  has 
been  made  that  aggregate  risks  are  not 
of  concern.  A  reregistration  eligibility 
decision  (RED)  was  completed  for 
fenbutatin-oxide  in  June  1996,  prior  to 
FQPA  enactment,  and  therefore  needed 
an  updated  assessment  to  consider  the 
provisions  of  the  Act. 


B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  authority  for  this  TRED  is  found 
in  section  408(q)  of  the  FFDCA,  21 
U.S.C.  346a(q).  Section  408(q)  requires 
EPA  to  review  tolerances  and 
exemptions  for  pesticide  chemical 
residues  in  effect  of  August  2.  1996.  to 
determine  whether  the  tolerance  or 
exemption  meets  the  requirements  of 
408(b)(2)  or  (c)(2).  This  review  is  to  be 
completed  by  Agust  3,  2006. 

List  of  Subjects 

Environmental  protection.  Pesticide 
Tolerances. 

Dated:  March  5.  2003. 

Betty  Shackleford. 

Acting  Dirvctor.  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Progmms. 

|FR  Doc.  0.1-6298  Filed  3-18-03;  8:45  am) 

BILLING  CODE  6S60-S0-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7470-1] 

Proposed  CERCLA  Agreement  and 
Covenant  Not  To  Sue;  in  the  Matter  of: 
Tinkham's  Garage  Superfund  Site, 
Londonderry,  New  Hampshire 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  agreement  and  covenant  not  to 
sue  concerning  the  Tinkham's  Garage 
Superfund  site  in  Londonderry,  New 
Hampshire  with  the  following  settling 
party:  Gilcreast  Realty  Holdings  11,  LLC. 
The  settlement  requires  the  settling 
parties  to  pay  $25,000  to  the  Hazardous 
Substance  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  parties  pursuant  to  Section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a). 
For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 


inspection  with  the  Regional  Docket 
Clerk,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
Suite  i  100,  Mailcode  RCG,  Boston, 
Massachusetts  (U.S.  EPA  Docket  No. 
CERCLA  01-2003-0012). 
DATES:  Comments  must  be  submitted  on 
or  before  April  18,  2003. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  with  the 
Regional  Docket  Clerk,  One  Congress 
Street,  Boston,  Massachusetts.  A  copy  of 
the  proposed  settlement  may  be 
obtained  from  RuthAnn  Sherman,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  Suite 
1100,  Mailcode  SES.  Boston, 
Massachusetts  02214,  (617)  918-1886. 
Comments  should  reference  the 
Tinkham's  Garage  Superfund  Site, 
Londonderry,  New  Hampshire,  and  EPA 
Docket  No.  01-2003^012  and  should 
be  addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  Suite 
1100,  Mailcode  RCG,  Boston, 
Massachusetts  02214. 
FOR  FURTHER  INFORMATION  CONTACT: 
RuthAnn  Sherman,  U.S.  Environmental 
Ptotection  Agency,  Region  I,  One 
Congress  Street,  Suite  1-100,  Mailcode 
SES,  Boston,  Massachusetts  02214,  (617) 
918-1886. 

Dated:  March  5.  2003. 
Robert  W.  Vamey, 

Regional  Administrator.  Region  I,  New 
England. 

[PR  Doc.  03-6585  Filed  3-18-03;  8:45  am) 
BILLING  COOE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7469-8] 

Clean  Water  Act  Section  303(d): 
Availability  of  Ust  Decisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTKM:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  EPA  decisions  identifying 
water  quality  limited  segments  and 
associated  pollutants  in  Arkansas  to  be 
listed  pursuant  to  Clean  Water  Act 
section  303(d),  and  requests  public 
comment.  Section  303(d)  requires  that 
States  submit  and  EPA  approve  or 
disapprove  lists  of  waters  for  which 
existing  technology-based  pollution 
controls  are  not  stringent  enough  to 
attain  or  maintain  State  water  quality 
standards  and  for  which  total  maximum 
daily  loads  (TMDLs)  must  be  prepared. 

On  March  10,  2003,  EPA  partially 
approved  and  partially  disapproved 
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Arkansas'  submittal.  Specifically,  EPA 
approved  Arkansas'  listing  of  76  waters, 
associated  pollutants,  and  associated 
priority  rankings.  EPA  disapproved 
Arkansas'  decisions  not  to  Ust  52  water 
quality  limited  segments  and  associated 
pollutants.  EPA  identified  these 
additional  water  bodies  and  pollutants 
along  with  priority  rankings  for 
inclusion  on  the  2002  section  303(d) 
list. 

EPA  is  providing  the  public  the 
opportunity  to  review  its  decisions  to 
add  waters  and  pollutants  to  Arkansas' 
2002  section  303(d)  list,  as  required  by 
EPA's  Public  Participation  regulatioijis 
(40  CFR  part  25).  EPA  will  consider 
public  comments  in  reaching  its  final 
decisions  on  the  additional  water  bodies 
and  pollutants  identified  for  inclusion 
on  Arkansas'  final  list. 
DATES:  Comments  must  be  submitted  in 
vmting  to  EPA  on  or  before  April  18, 
2003. 

ADDRESSES:  Comments  on  the  decisions 
should  be  sent  to  Ellen  Caldwell, 
Environmental  Protection  Specialist, 
Water  Quality  Protection  Division,  U.S. 
Environmental  Protection  Agency 
Region  6, 1445  Ross  Ave.,  Dallas,  TX 
75202-2733,  telephone  (214)  665-7513, 
facsimile  (214)  665-6490,  ot  email: 
caIdweIl.eUen@epa.gov.  Oral  comments 
will  not  be  considered.  Copies  of  the 
documents  which  explain  the  rationale 
for  EPA's  decisions  and  a  list  of  the  52 
water  quality  limited  segments  for 
which  EPA  disapproved  Arkansas' 
decision  not  to  list  can  be  obtained  at 
EPA  Region  6's  Web  site  at 
www.epa.gov/earth  1  r6/6wq/artmdl.htin, 
or  by  writing  or  calling  Ms.  Caldwell  at 
the  above  address.  Underlying 
documents  from  the  record  for  these 
decisions  are  available  for  public 
inspection  at  the  above  address.  Please 
contact  Ms.  Caldwell  to  schedule  an 
inspection. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 
SUPPlfMENTARY  INFORMATION:  Section 
303(d)  of  the  Clean  Water  Act  (CWA) 
requires  that  each  State  identify  those 
waters  for  which  existing  technology- 
based  pollution  controls  are  not 
stringent  enough  to  attain  or  maintain 
State  water  quality  standards.  For  those 
waters.  States  are  required  to  establish 
TMDLs  according  to  a  priority  ranking. 

EPA's  Water  Quality  Planning  and 
Management  regulations  include 
requirements  related  to  the 
implementation  of  section  303(d)  of  the 
CWA  (40  CFR  130.7).  The  regulations 
require  States  to  identify  water  quality 
limited  waters  still  requiring  TMDLs 
every  two  years.  The  list  of  waters  still 
needing  TMDLs  must  also  include 
priority  rankings  and  must  identify  the 
waters  targeted  for  TMDL  development 
during  the  next  two  years  (40  CFR 
130.7).  On  March  31,  2000,  EPA 
promulgated  a  revision  to  this 
regulation  that  waived  the  requirement 
for  States  to  submit  section  303(d)  lists 
in  2000  except  in  cases  where  a  court 
order,  consent  decree,  or  settlement 
agreement  required  EPA  to  take  action 
on  a  list  in  2000  (65  FR  17170). 

Consistent  with  EPA's  regulations, 
Arkansas  submitted  to  EPA  its  listing 
decisions  imder  section  303(d)  on 
September  5,  2002.  On  March  10,  2003, 
EPA  approved  Arkansas'  listing  of  76 
waters  and  associated  priority  rankings. 
EPA  disapproved  Arkiisas'  decisions 
not  to  list  52  water  quality  limited 
segments  and  associated  pollutants. 
EPA  identified  these  additional  waters 
and  pollutants  along  with  priority 
rankings  for  inclusion  on  the  2002 
section  303(d)  list.  EPA  solicits  public 
comment  on  its  identification  of  52 
additional  waters  and  associated 
pollutants  for  inclusion  on  Arkansas' 
2002  section  303(d)  list. 

TMDLs  ESTABUSHED 


Dated:  March  10,  2003. 
Miguel  I  Flores, 

Director,  Water  Quality  Protection  Division, 

Region  6. 

[FR  Doc.  03-6575  Filed  3-18-03;  8:45  ami 

BILLM6  C006  «S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-74e9-5] 

Clean  Water  Act  Section  303(d): 
Correction  Notice  of  Unintentional 
Scriveners'  Errors  on  Rnal  Agency 
Action  for  Nine  (9)  Watert>ody/Pollutant 
Combinations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  corrects 
unintentional  scriveners'  errors 
concerning  the  final  agency  action  on 
nine  (9)  waterbody/pollutant 
combinations  in  the  Louisiana  Ouachita 
and  Calcasieu  river  basins.  On  February 
14,  2002,  EPA  proposed  to  delist  five  (5) 
waterbody/pollutant  combinations 
because  Total  Maximum  Daily  Loads 
(TMDLs)  were  not  needed.  In  response 
to  comments  and  further  review,  EPA 
determined  that  TMDLs  were  indeed 
warranted  for  these  waterbody/pollutant 
combinations  and  published  a  notice  at 
67  FR  40738  (June  13,  2002)  that  these 
TMDLs  had  been  estabUshed.  These 
waterbody/pollutant  combinations  also 
were  incorrectly  published  on  that  same 
date  at  67  FR  40737  as  determinations 
that  TMDLs  were  not  needed. 
Documents  from  the  administrative 
record  files  for  the  5  TMDLs,  including 
TMDL  calculations  and  responses  to 
comments  may  be  viewed  at  http:// 
www.epa.gov/region6/water/tmdl.htm. 


Subsegment 


081602 
080401 

080401 

081601 

081602 


Watertxxly  name 


Little  River— from  Bear  Creek  to  Catahoula  Lake  (Scenk:) 

Bayou  Bartholomew— Arkansas  State  Line  to  Dead  Bayou  (Lake  Bar- 
tholomew Scenk;). 

Bayou  Bartholomew— Arkansas  State  Line  to  Dead  Bayou  (Lake  Bar- 
tholom6w  ScGnic) 

Little  River— confluence  of  Castor  Creek  and  Dugdemona  River  to*  junctkw 
with  Bear  Creek  (Scenk:). . 

Little  River— from  Bear  Creek  to  Catahoula  Lake  (Scenk:) 


Pollutant 


Siltatkxi. 
Susperxled  solkjs. 

Turt)kJity. 

TurtwJity. 

Turt)tdity. 


At  67  FR  15196  (March  29,  2002)  EPA 
published  a  draft  TMDL  for  a  number  of 
waterbody/pollutant  combinations  in 
the  Calcasieu  Estuary.  Based  on 
comments  received,  EPA  determined 


that  it  was  not  appropriate  to  establish 
TMDLs  for  four  (4)  of  these  waterbody/ 
pollutant  combinations.  These  four  (4) 
waterbody/pollutant  combinations  were 
erroneously  indicated  in  the  Final 


Agency  Action  as  having  TMDLs 
established  at  67  FR  40735  (June  13, 
2002).  In  fact,  TMDLs  were  not 
established  for  these  waterbody/ 
pollutant  combinations. 
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TMDLs  Not  Established 

Subsegment 

WatertxxJy  name 

Pollutant 

030305  

030301   

030304 

030901 

Contraband  Bayou  (Estuarine)  

Calcasieu  River  and  Ship  Channel— Saltwater  Barrier  to  Moss  Lake  (Estua- 
rine) (Includes  Coon  Island  and  Clooney  Island  Loops). 

Moss  Lake  (Estuarine)  7. 

Bavou  D'Inde — Headwaters  to  Calcasieu  River  (Estuarine)  

Copper. 
Lead. 

Mercury. 
Nk:kel. 

ADDRESSES:  Documents  from  the 
administrative  record  files  may  be 
obtained  by  writing  or  calling  Ms.  Ellen 
Caldwell,  Environmental  Protection 
Specialist,  Water  Quality  Protection 
Division,  U.S.  Environmental  Protection 
Agency  Region  6,  1445  Ross  Ave., 
Dallas.  TX  75202-2733.  Please  contact 
Ms.  Caldwell  to  schedule  an  inspection. 
FOB  FURTHER  INFORMATION  CONTACT: 
Ellen  Caldwell  at  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  EPA,  styled  Siena 
Club,  et  al.  v.  Clifford  et  al..  No.  96- 
0527,  (E.D.  La.).  Among  other  claims, 
plaintiffs  alleged  that  EPA  failed  to 
establish  Louisiana  TMDLs  in  a  timely 
manner. 

Dated:  March  11,  2003. 
Miguel  I.  Flores, 

Director.  Water  Quality  Protection  Division. 

Region  6. 

|FR  Doc.  0,1-6578  Filed  3-18-03;  8:45  ami 

BILLING  COOC  S560-90-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectton(8)  Being  Reviewed  by  the 

Federal  Communications  Commission 

♦ 

March  13,2003. 
SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number.. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  19,  2003.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0750. 

Title:  Section  73.673,  Public 
Information  Initiatives  Regarding 
Educational  and  Informational 
Programming  for  Children. 

Form  Number:  n/a. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  individuals  or 
households. 

Number  of  Respondents:  1,825. 

Estimated  Time  per  Response:  1  to  5 
minutes. 

Frequency  of  Response:  Third  Party 
Disclosure. 

Total  Annual  Burden:  56,940  hours 
(multiple  responses  per  year). 

Total  Annual  Costs:  $0.00. 

Needs  and  Uses:  On  April  13,  2001, 
the  Commission  released  a 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  MM  Docket  00-10, 
FCC  01-123.  This  rule  expanded  the 
scope  of  47  CFR  73.673  to  include  Class 


A  television  station  licensees.  47  CFR 
73.673  implements  the  Children's 
Television  Act  of  1990  (CTA).  The  rule 
requires  that  commercial  TV 
broadcasters  identify  programs 
specifically  designed  to  educate  and 
inform  children.  This  identification  will 
occur  at  the  beginning  of  the  programs. 
In  addition,  licensees  will  provide  to 
publishers  of  program  guides 
information  identifying  children's 
programs  and  the  intended  age  groups. 
The  rule  provides  greater  clarity  about 
broadcasters'  obligations  to  air 
programming  "specifically  designed"  to 
serve  the  educational  and  informational 
needs  of  children  and  to  improve  public 
access  to  information  about  the 
availability  of  these  programs. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[PR  Doc.  03-6515  Filed  3-18-03:  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  MARITIME  COMMISSION 

Notice  Of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No. ;  01 1 1 1 7-030. 

Title:  United  States/Australasia 
Interconference  and  Carrier  Discussion 
Agreement. 

Parties: 
P&O  Nedlloyd  Limited 
Australia-New  Zealand  Direct  Line,  a 

division  of  CP  Ships  (UK)  Limited 
Contship  Containerlines,  a  division  of 

CP  Ships  (UK)  Limited 
Hamburg-Slid 
Compagnie  Marseille  Fret 
Wallenius  Wilhelmsen  Lines  AS 
CMACGM 
FESCO  Ocean  Management  Limited 
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Maersk  Sealand 

Synopsis:  The  proposed  agreement 
modification  deletes  the  United  States 
Australasia  Agreement  as  a  party  to  the 
agreement,  changes  the  agreement  name 
to  the  United  States/Australasia 
Discussion  Agreement,  and  deletes  the 
Pacific  Islands  from  the  geographic 
scope.  The  amendment  breaks  Article 
5.1(a)  into  two  sub-paragraphs  and 
revises  the  language  of  various  sub- 
paragraphs to  clarify  the  authority 
contained  in  the  agreement.  New  sub- 
paragraphs 5.1(c)  and  5.1(d)  authorize 
agreement  and  multi-carrier  service 
contracts.  The  parties  are  deleting  the 
reference  to  conferences  in  Article  7, 
adding  voting  procedures  for  agreement 
service  contracts  and  amendments  in 
Article  8,  and  deleting  Article  11 
.  authorizing  Independent  Action.  The 
amendment  also  makes  technical 
corrections  required  by  Australian  law 
to  Appendix  B. 

Agreement  No.:  011435-007. 
Title:  APL/TMM/Lykes  Space  Charter 
Agreement. 

Parties: 
American  President  Lines,  Ltd. — APL 

Co.  Pte  Ltd., 
TMM  Lines  Limited,  LL,C, 
Lykes  Lines  Limited,  LLC. 

Synopsis:  The  amendment  narrows 
the  agreement's  geographic  scope  and 
revises  the  agreement's  authority  and 
duration;  the  amendment  also  re-states 
the  agreement. 

Agreement  No. :  01 1845. 
Title:  CCNI/Lykes  Slot  Charter 
Agreement. 

Parties: 
Compania  Chilena  de  Navegacion 

Interoceanica  S.A. 
Lykes  Lines  Limited,  LLC. 

Synopsis:  The  agreement  would 
authorize  CCNI  to  charter  space  from 
Lykes  on  the  latter's  vessels  in  the  trade 
between  Port  Everglades,  Florida  and 
Puerto  Rico,  on  the  one  hand,  and  ports 
in  Costa  Rica,  Guatemala,  the 
Dominican  Republic,  and  Colombia,  on 
the  other  hand,  and  engage  in 
cooperative  activities  related  to  such 
charter.  Expedited  Review  is  requested. 
Agreement  No.:  011846. 
Title:  CCNI/Maruba  Cooperative 
Working  Agreement. 

Parties: 
Compania  Chilena  de  Navegacion 

Interoceanica  S.A. 
Empresa  Maruba  S.C.A. 

Synopsis:  The  agreement  permits  the 
parties  to  charter  vessels  and  vessel 
space  to  each  other  in  the  trade  between 
the  Pacific  Coast  of  the  United  States 
and  the  Pacific  Coast  of  Central  and 
South  America,  on  the  one  hand,  and 


East  and  South  Asia,  on  the  other.  It  also 
authorizes  the  parties  to  enter  into 
cooperative  working  agreements 
concerning  the  space  chartering. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  March  14,  2003. 
Bryant  L.  VanBrakle. 
Secretary. 
[FR  Doc.  03-6605  Filed  3-18-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
apiriibd  vmder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  v^rriting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  2, 
2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  The  Troy  Savings  Bank  Employee 
Stock  Ownership  Plan,  Troy,  New  York; 
to  acquire  voting  shares  of  Troy 
Financial  Corporation,  Troy,  New  York, 
and  thereby  indirectly  acquire  voting 
shares  of  Troy  Savings  Bank,  Troy,  New 
York. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linvyood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Richmond  Community  Hospital 
Foundation,  Richmond.  Virginia;  to 
acquire  voting  shares  of  Consolidated 
Bank  &  Trust  Company,  Richmond, 
Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  13,  2003. 
Roliert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-6486  Filed  3-18-03;  8:45  am) 

BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-52] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 
CDC  is  requesting  an  emergency 
clearance  for  this  data  collection  with  a 
two  week  public  comment  period.  CDC 
is  requesting  OMB  approval  of  this 
package  7  days  after  the  end  of  the 
public  comment  period. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qualit}',  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  14 
days  of  this  notice. 

Proposed  Project:  Select  Agent 
Distribution  Activity — New— National 
Center  for  Infectious  Diseases  (NCID). 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background 

This  project  is  designed  to  provide  a 
systematic  and  consistent  mechanism  to 
review  requests  that  come  to  CDC  for 
Select  Agents.  In  Ught  of  current 
Bioterrorism  concerns  and  the 
significant  NTH  grant  monies  being 
directed  toward  Select  Agent  research, 
NCID  anticipates  the  receipt  of 
hundreds  of  requests  for  Select  Agents. 
AppUcants  will  be  expected  to  complete 
an  application  form  in  which  they  will 


13314 


Federal  Register/ Vol.  68.  No.  53 /Wednesday.  March  19,  2003 /Notices 


identify  themselves  and  their 
institution,  provide  a  CV  or  biographical 
sketch,  a  summary  of  their  research 
proposal,  and  sign  indemnification  and 


material  transfer  agreement  statements. 
A  user  fee  will  be  collected  to  recover 
costs  for  materials,  handling  and 
shipping  (except  for  public  health 


laboratories.)  The  cost  to  the  respondent 
will  vary  based  on  which  agent  is 
requested. 


Respondents 


Researcher 
Total 


No.  of 
respondents 


900 


No.  of  re- 
sponses per 
respondent 


1 


Average 

burden  per 

Response  (in 

hours) 


30/60 


Total  txjrden 
(in  hours) 


450 


450 


Dated:  March  13.  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  03-6504  Filed  3-18-03;  8:45  am] 

BILLING  CODE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.OIE-0419] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  PRECEDEX 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
PRECEDEX  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo,  Office  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-3460. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  (Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 


item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  .the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted,  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  PRECEDEX 
(dexemedetomidine).  PRECEDEX  is 
indicated  for  sedation  of  adult  patients 
in  the  intensive  care  unit  setting. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
PRECEDEX  (U.S.  Patent  No.  4,910.214) 
from  Orion  Corp..  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  April  26,  2002,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  PRECEDEX 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 


product.  Thereafter,  the  Patent  and 
Trademark  Office  requested  that  FDA 
determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
PRECEDEX  is  3,894  days.  Of  this  time, 
3,529  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  365  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355(i))  became  effective:  April  21, 1989. 
The  applicant  claims  March  27, 1989,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  April  21. 1989. 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  December  18. 1998.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
PRECEDEX  (NDA  21-038)  was  initially 
submitted  on  December  18, 1998. 

3.  The  date  the  application  was 
approved:  December  17. 1999.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-038  was  approved  on  December  17. 
1999. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  3.919  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  May  19,  2003. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
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extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
September  15,  2003.  To  meet  its  burden, 
the  petition  must  contain  sufficient  facts 
to  merit  an  FDA  investigation.  (See  H. 
Rept.  857,  part  1,  98th  Cong..  2d  sess., 
pp.  41-42.  1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 
Comments  and  petitions  shotild  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy, 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  and  petitions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  February  7,  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

(FR  Doc.  03-6490  Filed  3-18-03;  8:45  am] 

BNJJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.98E-1217] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  TOPAMAX 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
TOPAMAX  arid  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061.  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/econmients. 
FOR  FURTHER  INFORMATION  CONTACT:- 
Claudia  V.  Grillo,  Office  of  Regulatory 
Policy  (HFD-013).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-3460. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 


Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (hiunan  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
phase  must  be  subtracted,  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued).  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  phase  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  TOPAMAX 
(topiramate).  TOPAMAX  is  indicated  as 
,  adjimctive  therapy  in  the  treatment  of 
adults  with  partial  onset  seizures. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
TOPAMAX  (U.S.  Patent  No.  4.513,006) 
from  McNeilab,  Inc.,  andlhe  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  May  2,  2001,  FDA  advised 
the  Patent  and  Trademark  Office  that 
this  human  drug  product  had  undergone 
a  regulatory  review  period  and  that  the 
approval  of  TOPAMAX  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
appUcable  regulatory  review  period  for 
TOPAMAX  is  3.844  days.  Of  this  time, 
2,984  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  860  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 


1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  June  18, 1986. 
The  applicant  claims  )tme  17, 1986,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  June  18. 1986. 
which  was  'SO  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  Was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act.  August  18,  1994.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
TOPAMAX  (NDA  20-505)  was  initially 
submitted  on  August  18,  1994. 

3.  The  dttte  the  application  was 
approved:  Dec^nber  24,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-505  was  approved  on  December  24. 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1 ,826  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  pubfished  is  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  May  19.  2003. 
Furthermore,  any  interested  person  may 
petition  for  a  determination  regarding 
whether  the  applicant  for  extension 
acted  with  due  diligence  during  the 
regulatory  review  period  by  September 
15.  2003.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Rept.  857.  part  1.  98th  Cong.,  2d  sess.. 
pp.  41-42. 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (see  ADDRESSES).  Three  copies  of 
any  information  is  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient.  Comments  and  petitions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  tiirough  Friday. 
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.    Dated:  February  5.  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 

Evaluation  and  Research. 

(FR  Doc.  03-6507  Filed  3-18-03;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0258] 

Revised  Guidance  for  industry  on 
Bioavailabiiity  and  Bioequivalence 
Studies  for  Oraily  Administered  Drug 
Products — General  Considerations; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
revised  guidance  for  industry  entitled 
"Bioavailabihty  and  Bioequivalence 
Studies  for  Orally  Administered  Drug 
Products — General  Considerations." 
This  guidance  revises  the  guidance  of 
the  same  name  that  issued  in  October 
2000. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  revised  guidance  to 
the  Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aida  L.  Sanchez,  Center  for  Drug 
Evaluation  and  Research  (HFD-650), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-5847. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  agency  is  announcing  the 
availability  of  a  revised  guidance  for 
industry  entitled  "Bioavailability  and 
Bioequivalence  Studies  for  Orally 


Administered  6rug  Products — General 
Considerations."  This  is  a  revision  of 
the  guidance  of  the  same  name  issued 
in  October  2000.  The  guidance  is 
intended  to  provide  information  to 
sponsors  and/or  applicants  planning  to 
include  bioavailability  (BA)  and 
bioequivalence  (BE)  information  for 
orally  administered  drug  products  in 
investigational  new  drug  applications 
(INDs),  new  drug  applications  (NDAs), 
and  abbreviated  new  drug  applications 
(ANDAs)  and  their  supplements.  Since 
the  October  2000  guidance  was  issued 
there  have  been  changes  due  to  the 
following:  (1)  Agency  thinking  based,  in 
part,  on  input  from  the  Advisory 
Committee  for  Pharmaceutical  Science, 

(2)  experience  with  the  guidance,  and 

(3)  outside  comments.  Therefore,  the 
agency  decided  to  revise  the  guidance. 

A  draft  of  the  revision  was  published 
in  the  Federal  Register  of  July  1 1 ,  2002, 
(67  FR  45983).  Comments  on  the  draft 
submitted  to  the  docket  were  considered 
carefully  during  the  finalization  of  this 
guidance.  Only  minor,  clarifying 
editorial  changes  have  been  made  to  this 
flnal  version. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  guidance  at  any  time. 
Two  copies  of  any  mailed  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cder/guidance/index.htm 
or  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  March  10.  2003. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-6491  Filed  3-18-03;  8:45  am] 

BILUNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agericy  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opporttmity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Loan  Information 
System  Records  for  the  DHHS  and 
DHUD  Hospital  Mortgage  Insurance, 
Guarantee,  and  Direct  Loan  Programs 
(OMB  No.  0915-0174)— Revision 

The  Division  of  Facilities  and  Loans 
within  the  Health  Resources  and 
Services  Administration  monitors 
outstanding  direct  and  guaranteed  loans 
made  under  section  621  of  title  VI  and 
section  1601  of  title  XVI  of  the  Public 
Health  Service  Act,  as  well  as  loans 
insured  under  the  section  242  Hospital 
Mortgage  Insurance  Program  of  the 
National  Housing  Act.  These  programs 
were  designed  to  aid  construction  and 
modernization  of  health  care  facilities 
by  increasing  the  access  of  facilities  to 
capital  through  the  assumption  of  the 
mortgage  credit  risk  by  the  Federal 
government. 

Operating  statistics  and  financial 
information  are  collected  annually  ft'om 
hospitals  with  mortgages  that  are 
insured  under  these  programs.  The 
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information  is  used  to  monitor  the 
financial  stability  of  the  hospitals  to 
•protect  the  Federal  investment  in  these 


Form 


facilities.  The  form  used  for  the  data 
collection  is  the  Hospital  Facility  Data 
Abstract. 


The  estimated  response  burden  is  as 
follows: 


Hospital  Facility  Data  Abstract 


Number  of 
respondents 


175 


Responses 

per 
respondent 


1 


Hours  per 
response 


Total  hour 
burden 


175 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-45.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  March  12,  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  03-6493  Filed  3-18-03;  8:45  am] 

BILUNG  CODE  4165-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Children  and  Youth  Initiative 

agency:  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  Availability  of  Fimds 
for  Competitive  Grants  for  Youth 
Initiatives:  Health  promotion, 
intentional  and  unintentional  injury 
prevention,  youth  wellness,  recreation 
and  education,  and  mentoring  programs 
for  American  Indian  and  Alaska  Native 
(AI/AN)  youth.  

SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  the  availability  of 
approximately  $700,000  for  competitive 
grants  established  under  the  authority  of 
section  301(a)  of  the  Public  Health 
Service  Act,  as  amended,  to  be  awarded 
to  Tribal,  Urban  and  nonprofit  Indian 
organizations  for  the  support  of  AI/AN 
youth.  There  will  be  only  one  funding 
cycle  during  Fiscal  Year  (FY)  2003  (see 
Fimd  Availability  and  Period  of 
Support).  This  program  is  described  in 
the  Catalog  of  Federal  Domestic 
Assistance  at  93.933.  Executive  Order 
12372,  which  requires 
intergovernmental  review,  is  not 
applicable  to  this  program. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2010  a  PHS 
led  activity  for  setting  priority  areas. 
Potential  applicants  may  obtain  a 
printed  copy  of  Healthy  People  2010, 
(Summary  Report  No.  017-001-00549- 
5)  or  CD-ROM,  Stock  No.  017-001- 
00549-5,  through  the  Superintendent  of 
Documents,  Govenunent  Printing 


Office.  P.O.  Box  371954.  Pittsburgh,  PA 
15250-7945,  (202)  512-1800.  You  may 
also  access  this  information  at  the 
following  Web  site:  http:// 
www.health  .gov/healthpeople/ 
publication. 

Projects  will  be  included  in  one  of 
two  categories:  (1)  Services  assessment, 
which  may  include  the  demographics  of 
Native  American  children  and  youth 
between  the  ages  of  5  and  19,  the 
development  of  a  siuvey  tool  of  youth 
services  and  needs,  or  the  development 
of  assessment  tools  or  interdisciplinary 
teams;  or  (2)  direct  services  with  a 
prevention  component,  which  may 
include  the  forming  of  children  and 
youth-specific  clinics/services/ 
programs/camps/before  and  after  school 
programs/recreation  programs/programs 
for  at  risk  youth  writh  an  injiuy 
prevention  focus  and/or  the  fostering  of 
traditional  values  as  well  as  family  and 
intergenerational  activities.  This  may 
involve  children  and  youth  with  special 
needs,  particularly  at  risk  populations 
such  as  detained  or  incarcerated  youth, 
or  aftercare  for  youth  in  residential 
treatment  programs. 

Smoke-Free  Workplace:  The  PHS 
strongly  encourages  all  grant  recipients 
to  provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Due  Date:  An  original  and  two  copies 
of  the  completed  grant  application  must 
be  submitted  with  all  required 
documentation,  to  the  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Management, 
801  Thompson  Avenue,  Suite  120. 
Rockville.  MD  20852.  by  5  p.m..  Eastern 
Standard  Time,  on  May  15.  2003. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline, 
with  hand  carried  applications  received 
by  5  p.m.;  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  to  be  reviewed  along,  with  all  other 
timely  applications.  A  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service  will  be  accepted  as 
proof  of  timely  mailing.  Private  metered 
postmarks  will  not  be  accepted  as  proof 


of  timely  mailing.  AppUcations  received 
after  the  announced  closing  date  will  be 
returned  to  the  applicants  and  will  not 
be  considered  for  funding. 
Additional  Dates: 

(a)  Application  Review  Date:  June  19, 
2003. 

(b)  Applicants  Notified  of  Results 
(approved,  approved  unfunded,  or 
disapproved):  June  26,  2003. 

(c)  Anticipated  Start  Date:  July  1, 
2003. 

Contacts  for  Assistance:  For  program 
information,  contact  Judith  Thierry, 
D.O.,  Maternal  and  Child  Health 
Coordinator,  Office  of  Public  Health, 
IHS,  801  Thompson  Avenue,  Suite  120, 
Rockville,  Maryland,  20852;  (301)  443- 
5070;  jthieiTy@hqe.ihs.gov:  or  (301)  443- 
0114  (fax).  For  grant  application  and 
business  information,  contact  Ms. 
Martha  Redhouse,  Grants  Management 
Speciahst,  Grants  Management  Branch. 
Division  of  Acquisition  and  Grants 
Management.  IHS.  801  Thompson 
Avenue,  Suite  120,  Rockville,  MD 
20852;  (301)  443-5204.  (The  telephone 
numbers  for  Dr.  Thierry  and  Ms. 
Redhouse  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATK>N:  This 
aimouncement  provides  information  on 
the  general  program  goal,  eligibility  and 
documentation  requirements, 
programmatic  activities,  funding 
availability,  period  of  support,  and 
application  procedures. 

General  Program  Goals:  The  goals  are 
to  support  youth  health  promotion  and 
wellness  programs;  to  aid  in  the  risk 
reduction  of  injuries,  early  morbidity, 
and  premature  mortality  frtim  injuries; 
to  aid  in  the  risk  reduction  of  alcohol, 
tobacco,  inhalant  and  substance  abuse; 
to  support  a  healthy  learning 
environment  and  staying  in  school;  and 
to  support  communities  oriented  to  Al/ 
AN  children  and  youth,  and  their 
famiUes.  Injury  coalitions,  recreational 
programs  and/or  multidisciplinary 
evaluation  and  treatment  teams  will  be 
considered  for  these  commimities. 
Another,  non-exclusive  goal  is  to  survey 
and  assess  youth  or  youth  programs  t<i 
better  define  community  needs  and 
consider  a  plan  of  action. 

Eligibility  and  Documentation 
Requirements:  Any  federally  recognized 
Indian  tribe,  Indian  Tribal  organization. 
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501(c)(3)  nonprofit  organization 
including  faith-based  organizations 
serving  primarily  AI/AN  is  eligible  to 
apply  for  a  demonstration  grant  from  the 
IHS  under  this  announcement.  • 
Documentation  of  Support: 

(a)  Tribal  Resolutions 

(1)  A  resolution  of  the  Tribe  or  Tribal 
organization  supporting  this  specific 
project  must  accompany  the  application 
subnlission. 

(2)  Applications  that  propose  services 
to  benefit  more  than  one  Tribe  must 
include  resolutions  from  all  Tribes  to  be 
served. 

(3)  Applications  from  Tribal 
organizations  will  not  require 
resolution(s)  if  the  current,  operational 
Tribal  resolution(s)  encompasses  the 
proposed  grant  activities.  A  statement  of 
proof  or  a  copy  of  the  current 
operational  resolution  must  accompany 
the  application. 

(4)  Ii  a  resolution  or  a  statement  is  not 
submitted,  the  application  will  be 
considered  incomplete  and  will  be 
returned  without  consideration. 

(b)  Nonprofit  organizations  must 
submit  a  copy  of  the  501(c)  (3) 
Certificate; 

(c)  Letters  of  Cooperation/ 
Collaboration/ Assistance 

(1)  Letters  included  in  the  application 
should  be  specific  to  this  program. 

(2)  If  other  related  human  services 
programs  are  to  be  involved  in  the 
project,  letters  confirming  the  nature 
and  extent  of  their  cooperation/ 
collaboration/assistance  must  be 
submitted.  Indicate  if  matching  funds, 
cost  sharing  or  in-kind  services  will  be 
applied. 

Project  Types: 

(a)  Demographic  projects  will  identify 
the  health  and  demographic 
characteristics  of  the  AI/AN  child  and 
youth  populations.  Inclusion  of  children 
and  youth  with  special  needs  and 
special  populations,  i.e.,  incarcerated 
youth,  must  be  addressed.  The  mapping 
must  report  the  availability  of  health 
care  and  related  community  services, 
schools,  and  after-school  programs, 
including  the  location  of  facilities  and 
availability  of  transportation;  socio- 
economic factors  as  revealed  by  the 
latest  U.S.  Census  date;  and  selected 
health  data  from  the  IHS  computerized, 
online  database  of  patients'  medical 
records.  The  Geographic  Information 
System  (CIS)  is  preferred.  A  project  may 
also  involve  the  search  for  and/ or  the 
development  of  a  survey  tool  and  the 
methodology  to  identify  youth  services 
and  needs,  particularly  as  they  pertain 
to  suicide  and  injury  prevention. 

(b)  The  development  of  teen-specific 
clinics/programs  (e.g.,  a 
multidisciplinary  clinic  for  the 


diagnosis  and  assessment  of  special 
needs  or  chronic  diseases,  recreation 
and  wellness  programs  with  content  in 
injury  prevention,  and  case  management 
for  at-risk  youth)  are  fitting  under  this 
grant.  Programs  that  focus  on  children 
and  youth  abuse/neglect  and  sexual 
abuse  awareness,  prevention,  and 
treatment  are  also  appropriate.  The 
assembling,  training  and  using  of 
interdisciplinary  teams  for  the 
assessment  of  children  and  youth 
(including  assessment  and  management 
or  case  management),  or  for  the  risk 
stratification  of  children  and  youth  for 
disease/disability  (injury)  prevention, 
health  maintenance,  improved 
socialization,  and  maximization  of  their 
learning  may  also  be  included  in  this 
grant  proposal. 

(c)  The  education  of  children  and 
youth,  and  their  communities  and  their 
families,  is  part  of  the  IHS  effort  to 
promote  awareness  of  the  particular 
needs  of  children  and  youth. 

Therefore,  proposed  projects  may 
plan,  execute  and  demonstrate  strategies 
that  incorporate  pamphlets,  books, 
workbooks,  posters,  modules  or  training 
sessions,  audio,  video,  educational 
television  network  programming,  or 
other  media  presentations  aimed  either 
at  the  consumer  and/or  the  supporter  of 
youth  initiatives. 

Fund  Availability  and  Period  of 
Support:  In  FY  2003  it  is  anticipated 
that  approximately  $700,000  will  be 
available  to  support  five  to  ten  projects 
at  approximately  $40,000  to  $60,000 
each,  and  10  to  20  projects  at 
approximately  $5,000  to  $15,000  each, 
inclusive  of  direct  and  indirect  costs. 
Projects  may  be  funded  in  annual 
budget  periods  for  up  to  three  years, 
depending  on  the  defined  scope  of 
work.  Continuation  of  projects  will  be 
based  on  the  availability  of 
appropriations  in  future  years,  the 
continuing  need  the  IHS  has  for  the 
projects,  and  satisfactory  project 
performance.  The  anticipated  start  date 
is  July  1,  2003. 

The  Child  and  Youth  Initiative  Grant 
Application  Kit:  An  IHS  Grant 
Application  Kit,  including  form  PHS 
5161-1  (rev.  07/00),  may  be  obtained 
from  the  Grants  Management  Branch, 
Division  of  Acquisition  and  Grants 
Management,  Reyes  Building,  Suite  120, 
801  Thompson  Avenue,  Rockville,  MB 
20852.  The  telephone  number  is  (301) 
443-5204. 

Factors  for  Consideration  in  Preparing 
the  Application: 

(a)  Follow  the  outline  provided  in  the 
announcement  as  a  guide  in  preparing 
the  application  to  facilitate  the 
reviewers'  ability  to  find  the  required 
information. 


(b)  Demonstrate  how  the  project  will 
be  coordinated  with  other  agencies  and 
organization  inside  and  outside  the 
community  that  serves  the  targeted 
population.  Where  possible,  indicate  the 
use  of  volunteers,  community  resources, 
and  family  involvement. 

(c)  Consider  Tribal  cultural  aspects  in 
your  program  design. 

Application  Process:  All  applications 
must  be  typewritten  and  single-spaced, 
using  consecutively  numbered  pages  on 
one  side  of  standard-sized  on  S'/v"  x  11" 
paper  that  can  be  photocopied.  The 
typeface  should  be  black  and  no  smaller 
than  12  characters  per  inch  in  size.  The 
pages  should  have  conventional  one 
inch  border  margins.  The  narrative  must 
not  exceed  10  typed  pages.  An 
additional  page  may  be  used  for  each 
additional  year  of  funding  requested. 
Excluded  from  the  10  page  limit  are  the 
Abstract,  Tribal  Resolutions(s),  501(c)(3) 
Nonprofit  Certificate,  Letters  of 
documentation  or  Support,  Standard  - 
Forms,  Table  of  Contents,  and 
Appendix. 

All  applications  must  include  the 
following,  in  the  order  presented: 

(a)  Tribal  Resolution(s)  and 
Documentation  or  501(c)(3) 
Certification. 

(b)  Standard  Form  424,  Application 
for  Federal  Assistance. 

(c)  Standard  Form  424A,  Budget 
Information — Non-Construction 
Programs  (pages  1  and  2). 

(d)  Standard  Form  424B, 
Assurances — Non-Construction 
Programs  (fi-ont  and  back). 

(e)  Checklist  (pages  25-26)  Note:  each 
standard  form  and  the  checklist  is 
contained  in  the  PHS  Grant  Application, 
Form  PHS  5161-1  (Rev.  07/00). 

(f)  A  Project  Abstract  (may  not  exceed 
one  typewritten  page),  which  should 
present  a  summaiy  view  of  "who-what- 
when-where-how-cost"  to  determine 
acceptability  for  review. 

(g)  A  table  of  contents  to  correspond 
with  numbered  pages. 

(h)  Project  Narrative  (10  Pages). 

(1)  Introduction  and  Need  tor 
Assistance. 

(2)  Project  Objective(s),  Approach, 
and  Results  and  Benefits. 

(3)  Project  Evaluation. 

(4)  Organizational  Capabilities  and 
Qualifications. 

(5)  Budget. 

(i)  Appendix  to  include: 

(1)  Resumes  of  key  staff. 

(2)  Position  descriptions  for  key  staff. 

(3)  Organizational  chart. 

(4)  Documentation  of  current  certified 
financial  management  systems. 

(5)  Copy  of  current  negotiated  indirect 
cost  rate  agreement. 

(6)  A  map  of  the  area  to  benefit  from 
the  project.. 
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(7)  Application  Receipt  Card,  IHS- 
81 5-1 A  (Rev.  4/97). 

(a)  Narrative 

The  narrative  section  of  the 
application  must  include  the  following: 

(1)  Justification  for  the  need  for 
assistance; 

(2)  A  work  plan  (including  use  of 
appropriate  native  healing  practices), 
program  objectives,  approach,  expected 
results,  and  evaluation  process; 

(3)  Adequacy  of  management  controls; 
and 

(4)  Key  personnel. 

The  work  plan  section  should  be 
project-specific.  These  instructions  for 
the  preparation  of  the  narrative  are  to  be 
used  in  lieu  of  the  instructions  on  page 
21  of  the  PHS  5161-1.  The  narrative 
section  should  be  written  in  a  manner 
that  is  clear  to  outside  reviewers 
unfamiliar  with  prior  related  activities 
of  the  applicant.  It  should  be  well 
organized,  succinct,  and  contain  all 
information  necessary  for  reviewers  to 
understand  the  project  fully.  The 
narrative  may  not  exceed  ten  single- 
spaced  pages,  excluding  attachments, 
budget  and  Tribal  Resolutions/501(c)(3), 
and  nonprofit  certificates/letters  of 
support  (pages  must  be  numbered). 

(b)  Need  Tot  Assistance. 

(1)  Describe  and  define  the  target 
population  at  the  project  location  (e.g.. 
Tribal  population,  number  of  children 
and/or  youth,  data  from  a  previous 
community  needs  assessment). 
Information  sources  must  be 
appropriately  identified.  ■ 

(2)  Describe  the  existing  resources  and 
services  available,  including  the 
maintenance  of  Native  healing  systems, 
where  appropriate,  which  are  related  to 
the  specific  program/ service  the 
applicant  is  proposing  to  provide. 
Supply  the  name,  address,  and  phone 
number  of  a  contact  person  for  each. 

(3)  Describe  in  detail  the  needs  of  the 
target  population  and  what  efforts  have 
been  made  in  the  past  to  meet  these 
needs,  collaborative  efforts  with  State/ 
coimty  programs,  and  availabiUty  of 
program  funding  frt)m  Federal/non- 
Federal  sources). 

(4)  Summarize  the  applicable 
national,  IHS,  and/or  State  standards, 
laws  and  regulations,  such  as  those  in 
the  arenas  of  safety,  school  attendance, 
and  child  welfare. 

(c)  Work  Plan. 

(1)  Project  Objectives. 

(i)  State  concisely  the  objectives  of  the 
project. 

(ii)  Describe  briefly  what  the  project 
intends  to  accomplish.  , 

(iii)  Describe  how  the 
accomplishment  of  the  objectives  will 
be  measured  (including  if  the 
accomplishments  are  replicable). 


(2)  Approach. 

(i)  Describe  the  tasks  and  resources 
needed  to  implement  and  complete  this 
projept. 

(ii)  Provide  a  task  time  line 
(milestones)  breakdown  or  chart. 
Include  the  date  that  the  project  will 
begin  to  accept  clients  (if  applicaUe). 

(3)  Expected  Results. 

(i)  Discuss  data  collection  for  the 
project,  and  how  it  will  be  obtained, 
analyzed,  and  maintained  by  the 
project.  Data  should  include,  but  is  not 
limited  to,  the  number  of  children  and 
youth 'served,  services  provided, 
program  outcomes  and  satisfaction,  and 
costs  associated  with  the  program. 

(ii)  Describe  how  the  data  collection 
will  support  the"  stated  project  objectives 
and  how  it  will  support  the  project 
evaluation  in  order  to  determine  the 
impact  of  the  project. 

(4)  Project  Evaluation. 

(i)  Describe  the  methods  for 
evaluating  the  project  activities, 
effectiveness  of  interventions,  success  in 
achieving  objectives,  impact  of 
interventions,  acceptance  by  the 
targeted  population  (focus  groups  and 
customer  surveys),  and  workload 
accomplishments. 

(ii)  Identify  who  will  conduct  the 
evaluation  of  the  projected  outcomes 
and  when  the  evaluation  is  to  be 
completed. 

(ii^)  Identify  the  cost  of  the  evaluation 
(whether  internal  or  external). 

(5)  Project  Continuance.  Discuss  how 
the  project  services  will  be  continued 
after  the  grant  expires. 

(6)  Experience  Sharing,  hidicate  the 
project  personnel's  willingness  to  share 
the  project  experience  with  IHS  Areas, 
urban  programs.  Tribes,  and  other  Tribal 
organizations. 

(id)  Adequacy  of  Management 
Controls. 

(1)  Describe  where  the  project  will  be 
housed,  i.e.,  facilities  and  equipment 
available. 

(2)  Etescribe  the  management  controls 
of  the  grantee  over  the  direction  and 
acceptability  of  the  work  to  be 
performed.  Discuss  the  personnel  and 
financial  systems  in  place  and  any 
changes  planned  for  this  grant. 

(3)  Demonstrate  that  the  organization 
has  adequate  systems  and  expertise  to 
manage  Federal  funds.  Include  a  letter 
from  the  organization's  accounting  firm 
describing  die  results  of  the  most  recent 
organization-wide  dudit. 

(e)  Key  Personnel. 

(1)  Provide  a  biographical  sketch 
(qualifications)  and  position  description 
for  the  program  director  and  other  key 
personnel  as  described  on  page  22  of  the 
PHS  5161-1.  Identify  existing  persoimel 
and  new  program  staff  to  be  hired. 


(2)  Provide  an  organizational  chart, 
and  indicate  how  the  project  will 
operate  within  the  organization. 
Describe  how  this  project  Mdll  interface 
with  other  existing  available  resources. 

(3)  List  the  qualifications  and 
experience  of  consultants  or  contractors 
where  their  use  is  anticipated.  Identify 
who  will  determine  if  the  work  of  a 
contractor  is  acceptable. 

(f)  Budget. 

(1)  Provide  an  itemized  estimate  of 
costs  and  a  justification  for  the  proposed 
project  by  line  item  on  Form  SF  424A. 
Budget  Information  Non-Construction 
Programs. 

(2)  Submit  a  narrative  justification  for 
all  costs.  Indicate  needs  by  listing  the 
individual  items  and  quantities 
necessary.  The  need  for  these  items  and 
the  corresponding  quantities  should  be 
clearly  specified  in  the  narrative 
justification. 

(3)  Indicate  any  special  start-up  costs. 

(4)  Multi-Year  Project — ^Projects 
requiring  two  or  three  years  or  funding. 
Include  a  brief  project  narrative  and 
budget  for  each  additional  year  of 
funding  requested.  The  applicant  may 
use  one  additional  page  to  describe  the 
developmental  plans  for  each  additional 
year  of  the  project. 

(5)  Grant  funding  may  not  be  used  to 
supplant  existing  public  and  private 
resotirces. 

(g)  Assurances.  The  application  shall 
contain  an  assurance  to  the  Secretary 
that  the  applicant  will  comply  with 
program  regulations  42  CFR  part  36, 
subpart  H. 

flevieiv  Process:  Applications  meeting 
eligibility  requirements  that  are 
complete,  responsive,  and  conform  to 
this  program  announcement  will  be 
reviewed  for  merit  by  reviewers 
appointed  by  the  IHS.  The  review  will 
be  conducted  in  accordance  with  PHS 
review  procedures.  The  review  process 
ensures  selection  of  qualify  projects  in 
a  national  competition  for  limited 
funding.  Applications  will  be  evaluated 
and  rated  on  the  basis  of  the  evaluation 
criteria  listed  below.  These  criteria  are 
used  to  evaluate  the  quality  of  a 
proposed  project,  to  assign  a  numerical 
score  to  each  application,  and  to 
determine  the  likeUhood  of  the  project's 
success.  AppUcations  scoring  below  60 
points  will  not  be  funded. 

Evaluation  Criteria:  Applications  will 
be  evaluated  against  the  following 
criteria  and  weights: 

Weight,  Criteria,  and  Description 

25% — 1     Need — ^The  demonstration  of 
identified  problems  and  risks  in  the 
target  population.  Extent  of 
community  involvement  and 
commitment. 
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40% — 2    Work  Plan — The  soundness 
and  effectiveness  of  the  applicant's 
plan  for  conducting  the  project,  with 
special  emphasis  on  the  objectives 
and  methodology  portions  of  the 
application. 

15% — 3     Adequacy  of  Management 
Controls — ^The  apparent  capability  of 
the  applicant  to  successfully  conduct 
the  project,  including  both  technical 
and  business  aspects.  The  soundness 
of  the  applicant's  budget  in  relation  to 
the  project  work  plan  and  for  ensuring 
effective  utilization  of  grant  funds. 
Adequacy  of  facilities  and  equipment 
available  within  the  organization  or 
proposed  for  purchase  under  the 
project. 

10% — 4     Key  Personnel — 
Qualifications  and  adequacy  of  the 
staff. 

10% — 5  Budget — Clarity  and  accuracy 
of  project  costs,  and  cost  justification 
for  the  entire  grant  period. 

100%— Total  Weight. 
Reporting  Requirements: 

(1)  Progress  Report — Project  progress 
reports  will  be  required  semiannually 
by  March  30  and  September  30  of  each 
funding  year.  These  reports  will  include 
a  brief  description  comparing  the  actual 
accomplishments  to  the  goals 
established  for  the  period;  the  reasons 
for  slippage,  if  applicable,  and  other 
pertinent  information  as  required.  A 
final  report  is  due  90  days  after 
expiration  of  the  project/budget  period. 

(2)  Financial  Status  Report — A 
semiannual  financial  status  report  will 
be  submitted  30  days  after  the  end  of  the 
half-year  point  of  each  funding  year. 
Final  financial  status  reports  are  due  90 
days  after  expiration  of  the  project/ 
budget  period.  Standard  Form  269  (long 
form)  will  be  used  for  financial 
reporting. 

Grant  Administration  Requirements: 
grants  are  administered  in  accordance 
with  the  following  documents: 

(1)  45  CFR  part  92.  Department  of 
Health  and  Human  Services,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  or  45  CFR  part 
74,  Administration  of  Grants  to  Non- 
profit Recipients. 

(2)  Public  Health  Service  Grants 
Policy  Statement,  and 

(3)  Appropriate  Cost  Principles:  OMB 
Circular  A-87,  State  and  Local 
Governments,  or  OMB  Circular  A-122, 
Nonprofit  Organizations. 

Results  of  the  Review:  Successful 
applicants  will  be  notified  through 
official  Notice  of  Grant  Award  (NGA) 
documents.  The  NGA  will  state  the 
amount  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  award,  the 


effective  date  of  the  award,  the  project 
period,  and  the  budget  period. 

Dated:  March  13,  2003. 
Charles  W.  Grim, 

Assistant  Surgeon  General,  Interim  Director, 
Indian  Health  Service. 
[FR  Doc.  03-6509  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-08] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Budget- 
Based  Rent  Increase 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal.  ' 

DATES:  Comments  Due  Date:  May  19, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaia  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Miller,  Director,  Office  of 
Multifamily  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-3730  (this  is  not  a  toll  ft-ee  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
fi-om  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 


practical  utility;  (2)  Evaluate  the 
acciu^cy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhcmce  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

.  This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Budget-Based  Rent 
Increase. 

OMB  Control  Number,  if  applicable: 
2502-0324. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  is  necessary  to  allow  certain 
owners  of  multifamily  housing  projects 
to  plan  for  expected  increases  in 
expenditures.  The  information  will  be 
us^d  to  determine  the  reasonableness  of 
expense  increases. 

Agency  form  numbers,  if  applicable: 
HUD-92547-A. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  12,500 
generating  approximately  25,000  annual 
responses;  the  frequency  of  response  is 
annually;  the  estimated  time  needed  to 
prepare  the  response  varies  from  15 
minutes  to  1  hour;  and  the  estimated 
total  number  of  hours  needed  to  prepare 
the  information  collection  is  15,625. 

Status  of  the  proposed  information 
collection:  Extension  of  a  ciurently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1955,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  March  12,  2003. 

John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  03-6607  Filed  3-18-03;  8:45  am] 

BH.UNG  COOE  4210-27-M     . 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-07] 

Notice  of  Proposed  Infonnation 
Collection:  Comment  Request; 
Housing  Counseling  Program — 
Automated  Client  Management  Date 
System 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice.  vr 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  19, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410,  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  E.  Bums.  Deputy  Director, 
Office  of  Single  Family  Program 
Development,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Washington,  DC  20410,  telephone 
(202)  708-0317,  (this  is  not  a  toll  free 
number)  for  copies  of  the  proposed  . 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
infonnation  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  vkill  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the^uality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 


the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Housing  Counseling 
Program — Automated  Client 
Management  Data  System. 

OMB  Control  Number,  if  applicable: 
2502-0261. 

Description  of  the  need  for  the 
information  and  proposed  use.  Section 
106  of  the  Housing  and  Community 
Development  Act  of  1974  authorizes 
HUD  to  contract  with  organizations  to 
provide  counseling  to  tenants  and 
homeowners  to  assist  them  in 
improving  their  housing  conditions  and 
in  meeting  the  responsibilities  of 
tenancy  and  homeownership. 
Counseling  agencies  are  required  to 
submit  their  qualifications  to  provide 
such  services.  HUD-approved  agencies 
can  compete  for  program  funds. 
Grantees  are  required  to  submit 
performance  data  to  enable  HUD  to 
evaluate  the  effectiveness  of  the 
program.  This  new  automated  web- 
based  system  provides  a  standard 
electronic  took  to  record  counseling 
information  for  automatic  input  into  the 
HUD-9902  reporting  instrument  and 
other  necessary  reports.  The  only 
reporting  instnunent  affected  by  this 
submission  is  the  form  HUD-9902. 
Forms  HUD-9900  and  HUD-9908  are 
not  affected. 

Agency  form  numbers,  if  applicable: 
HUD-9900,  HUD-9902,  HUD-9908. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  response:  "The  estimated  total 
number  of  hours  needed  to  prepare  the 
information  collection  is  2,800;  the 
number  of  respondents  is  7,275 
generating  approximately  7,275  annual 
responses;  the  frequency  of  response  is 
on  occasion  and  annually;  and  the 
estimated  time  needed  to  prepare  the 
response  varies  from  10  mihutes  to  8 
hours. 

Status  of  the  proposed  information 
collection:  Revision  of  cxurently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  March  12,  2003. 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commissioner. 

(FR  Doc.  03-6608  Filed  3-18-03;  8:45  am) 

BOiJNG  COOe  4210-Z7-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-09] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Multifamily  Insurance  Benefits  Claims 
Paclcage 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD.  " 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  19, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or  Wayne 
Eddins@h  u  d.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Si  vert  W.  Ritchie,  Systems  Accountant, 
Office  of  Financial  Services,  Department 
of  Housing  and  Urbem  Development, 
451  7th  Street,  SW.,  Room  6254, 
Washington,  DC  20410,  telephone  (202) 
708-2866  ext.  3266  (this  is  not  a  toll  free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information.' 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
acciu-acy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
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information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  notice  also  lists  the  following 
information: 

TiY7e  o/Proposa/;  Multi  family 
Insurance  Benefits  Claims  Package. 

OMB  Control  Number,  if  applicable: 
2502-0415. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
claims  package  requests  from  the 
mortgagee  the  necessary  fiscal  data 
required  for  HUD  to  determine  the 
insurance  owned  to  mortgage  lenders 
that  filed  an  insurance  claim.  When 
terms  of  a  multifamily  contract  are 
breached  or  when  a  mortgagee  meets 
conditions  stated  within  the  multifamily 
contact  for  an  automated  assignment, 
the  holder  of  the  mortgage  may  file  for 
insurance  benefits.  The  law,  which 
supports  this  action,  is  statute  12  U.S.C. 
1713(g)  and  Title  II,  Section  207(g)  of 
the  National  Housing  Act.  This  Act 
provides  in  part  that"*  *  '"the 
mortgagee  shall  be  entitled  to  receive 
the  benefits  of  the  insurance  as 
hereinafter  provided,  upon  assignment, 
transfer,  and  delivery  to  the  Secretary, 
within  a  period  and  in  accordance  with 
rules  and  regulations  to  be  prescribed  by 
the  Secretary  of  (1)  all  rights  and 
interest  arising  under  the  mortgage  so  in 
default;  (2)  all  claims  of  the  mortgagee 
against  the  mortgagor  or  others,  arising 
under  the  mortgage  transaction;  (3)  all 
policies  of  title  or  other  insurance  or 
surety  bonds  or  guaranties  and  any  or 
all  claims  there  under;  (4)  any  balance 
of  the  mortgage  loan  not  advanced  to  the 
mortgagor;  (5)  any  cash  or  property  held 
by  the  mortgagee,  or  to  which  it  is 
entitled,  as  deposits  made  for  account  of 
the  mortgagor  and  which  have  been 
applied  in  reduction  of  the  principal  of 
the  mortgage  indebtedness;  and  (6)  all 
records,  documents,  books,  papers  and 
accounts  relating  to  the  mortgage 
transaction."  These  provisions  are 
huther  spelled  out  in  24  CFR  207 
Subpart  B,  Contract  Rights  and 
Obligations.  The  receive  these  benefits, 
the  mortgagee  must  prepare  and  submit 
to  HUD  the  Multifamily  Insurance 
Benefits  Claims  Package. 

Agency  form  numbers,  if  applicable: 
HUD-2742,  2744-A.  2744-B,  2744-C, 
2744-D,  and  2744-E. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection,  including  the  number  of 
respondents,  frequency  of  response  and 
hours  of  response:  The  estimated  total 
niunber  of  hours  needed  to  prepare  the 
information  collection  is  767;  the 
number  of  respondents  is  118  generating 
approximately  118  annual  responses; 
the  frequency  of  response  is  on 
occasion,  and  the  estimated  time  needed 


to  prepare  the  response  varies  &t)m  15 
minutes  to  1 V2  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  -[995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  March  12,  2003: 
Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commissioner. 

(FR  Doc.  03-6609  Filed  3-18-03;  8:45  am] 

BILUNO  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-040-02-1 61  a-OO-086L] 

Resource  Management  Plan;  Ring  of 
Fire 

agency:  Bureau  of  Land  Management 
(BLM).  Anchorage  Field  Office. 
ACTION:  Notice  of  Intent  (NOI)  to  prepare 
a  Resource  Management  Plan  (RMP)  and 
Environmental  Impact  Statement  (EIS), 
a  request  for  information  for  the  scoping 
process,  and  a  call  for  coal  resource 
information. 

SUMMARY:  Notice  is  hereby  given  that 
the  BLM,  Anchorage  Field  Office, 
Alaska,  is  initiating  a  planning  effort  to 
prepare  the  Ring  of  Fire  RMP.  This 
planning  activity  encompasses 
approximately  1.3  million  acres  of 
public  land.  Section  201  and  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA,  43  U.S.C.  1711) 
and  the  regulations  in  43  CFR  1600 
direct  this  planning  effort.  The  plan  will 
fulfill  the  needs  and  obligations  set  forth 
by  the  National  Environmental  Policy 
Act  (NEPA).  As  required  in  43  CFR 
3420.1-2.  this  notice  is  also  a  specific 
call  for  coal  resource  information  and 
identification  of  areas  where  there  is  an 
interest  in  future  leasing  and 
development  of  federal  coal. 

The  BLM  will  work  closely  with 
interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  the  needs  of  the  public.  This 
collaborative  process  will  take  into 
account  local,  regional,  and  national 
needs  and  concerns.  This  notice 
initiates  the  public  scoping  process  to 
identify  planning  issues  and  to  develop 
planning  criteria.  The  public  is  invited 
to  nominate  potential  areas  of  critical 
environmental  concern  (ACEC),  and 
river  segments  for  wild  and  scenic  river 
consideration  during  the  plarming 
process. 


FOR  FURTHER  INFORMATION  CONTACT: 
Interested  parties  may  obtain  further 
information  or  request  to  be  placed  on 
the  mailing  list  for  the  Ring  of  Fire  RMP 
planning  effort  by  contacting  Bob  Lloyd, 
RMP  Team  Leader  or  Peter  Ditton. 
Acting  Field  Manager,  Anchorage  Field 
Office,  6881  Abbott  Loop  Road. 
Anchorage.  Alaska  99507.  (907)  267- 
1246. 

SUPPLEMENTARY  INFORMATION:  The 

planning  area  extends  from  below  Dixon 
Entrance  in  southeast  Alaska  to  Attu 
Island  at  the  endtif  the  Aleutian  Chain 
and  presents  significant  challenges.  This 
is  a  lineal  distance  of  some  2,500  miles. 
The  area  contains  80%  of  the  total 
population  of  the  State  including 
Anchorage,  the  largest  city,  and  Jimeau. 
the  State  capital.  The  boundaries  are  the 
Canadian  border  for  the  southeast  part 
of  the  plaiming  area,  the  Matanuska- 
Susitna.  Anchorage  and  Kenai  Boroughs 
in  Southcentral  Alaska.  Kodiak  Island, 
and  the  Alaska  Peninsula,  and  Aleutian 
Island  Chain. 

Within  this  61,000;000  acre  area  there 
are  approximately  1,300,000  acres 
(surface  estate)  of  BLM-administered 
lands  occurring  as  large  blocks  to  small 
scattered  tracts.  Approximately  813.000 
acres  of  the  1.3  million  acres  have  been 
selected  by  the  State  of  Alaska  and 
Native  Corporations,  but  have  not  been 
conveyed.  Due  to  over  selection.  BLM 
will  retain  management  of  some  of  this 
selected  land.  Lands  administered  by 
BLM  and  not  selected  total 
approximately  463,000  acres. 

Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
and  other  agencies,  and  in  meetings 
with  individuals  and  user  groups.  They 
represent  the  BLM's  knowledge  to  date 
on  the  existing  issues  and  concerns  with 
current  management.  The  major  issues 
that  will  be  addressed  in  the  plan  effort 
are  subsistence;  oil  and  gas;  access; 
locatable  minerals;  off-highway  vehicle 
(OHV)  use  and  designation;  wild  fire 
and  fuels  management;  wild,  scenic  and 
recreation  rivers;  recreation;  and  land 
tenure  adjustments. 
DATES:  The  scoping  comment  period 
will  commence  with  the  publication  of 
this  notice.  Meetings  and  comment 
deadlines  will  be  aimounced  through 
the  local  news  media,  newsletters  and  a 
web  site  to  be  developed  by  a 
contractor.  Comments  on  issues  and 
planning  criteria  should  be  received  on 
or  before  the  end  of  the  scoping  period 
at  the  address  listed  below. 

Public  Participation:  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  preparation  period.  In  order 
to  ensure  local  community  participation 
and  input,  public  meetings  will  be 
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scheduled  in  each  of  the  plaiming  areas. 
Early  participation  by  all  those 
interested  is  encouraged  and  will  help 
determine  the  future  management  of 
lands  within  the  Ring  of  Fire  planning 
area.  At  least  15  days  public  notice  will 
be  given  for  activities  where  the  public 
is  invited  to  attend.  The  minutes  and 
list  of  attendees  for  each  meeting  will  be 
available  to  the  public  and  open  for  30 
days  to  any  participant  who  wishes  to 
clarify  the  views  they  expressed. 
Written  comments  will  be  accepted 
throughout  the  plaiming  process  at  the 
address  shown  below.  In  addition  to  the 
ongoing  public  participation  process, 
formal  opportunities  for  public 
participation  will  be  provided  through 
comment  on  the  alternatives  and  upon 
publication  of  the  BLM  draft  RMP/EIS. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Bureau  of  Land 
Management,  Anchorage  Field  Office, 
6881  Abbott  Loop  Road,  Anchorage, 
Alaska  99507;  Fax  907-267-1267. 
Documents  pertinent  to  this  proposal 
may  be  examined  at  the  Anchorage 
Field  Office  located  in  Anchorage, 
Alaska.  Comments,  including  names 
and  street  addresses  of  respondents,  will 
be  available  for  public  review  at  the 
Anchorage  Field  Office  located  in 
Anchorage,  Alaska  during  regulsu- 
business  hours  7:30  a.m.  to  4  p.m., 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  EIS.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
frtim  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
fit)m  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  thefr 
entirety.  After  gathering  public 
comments  on  what  issues  the  plan 
should  address,  the  suggested  issues 
will  be  placed  in  one  of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  resolved  through  policy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  process. 

An  interdisciplinary -approach  will  be 
used  to  develop  the  plan  in  order  to 


consider  the  variety  of  resource  issues 
and  concerns  identified.  Disciplines 
involved  in  the  planning  process  will 
include  specialists  with  expertise  in  fire 
management,  geology,  forestry,  outdoor 
recreation,  archaeology,  paleontology, 
subsistence,  wildlife  and  fisheries,  lands 
and  realty,  hydrology,  soils,  sociology 
and  economics. 

Peter ).  Ditton, 

Field  Office  Manager. 

[FR  Doc.  03-6272  Filed  3-18-03;  8:45  am] 

BILUNG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Chesapeake  and  Ohio  Canal  National 
Historical  Park  Advisory  Commission; 
Notk:e  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Chesapeake 
and  Ohio  Canal  National  Historical  Park 
Advisory  Commission  will  be  held  at  10 
a.m.  on  Friday,  April  4,  2003,  at  park 
headquarters,  1850  Dual  Highway,  Suite 
100,  Hagerstown,  Maryland. 

The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
development  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows:  Mrs.  Sheila  Rabb 
Weidenfeld,  Chairman,  Mr.  Charles  J. 
Weir,  Mr.  Barry  A.  PasseU,  Mr.  Terry  W. 
Hepburn,  Ms.  Elise  B.  Heinz,  Ms.  JoAnn 
M.  Spevacek,  Mrs.  Mary  E.  Woodward, 
Mrs.  Donna  Printz.  Mr.  Rockwood  H. 
Foster,  Mrs.  Ferial  S.  Bishop,  Ms.  Nancy 
C.  Long,  Mrs.  Jo  Reynolds,  Dr.  James  H. 
Gilford,  Mrs.  Sue  Ann  Sullivan,  Brother 
James  Kirkpatrick. 

Topics  that  will  be  presented  during 
the  meeting  include: 

1 .  Status  of  the  draft  Land  Protection 
Plan. 

2.  Major  construction/development 
projects. 

3.  Historic  Leasing  Program. 

4.  Duke  Power  Company  right-of-way 
easement  application. 

5.  Mecklenburg  Warehouse  planning 
project. 

6.  Western  Maryland  Railroad  right- 
of-way  planning  study. 

7.  Business  Plan. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 


who  wish  to  submit  written  statements, 
may  contact  Douglas  D.  Paris, 
Superintendent,  C&O  Canal  National 
Historical  Park,  1850  Dual  Highway, 
Suite  100.  Hagerstown.  Maryland  21740. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  park 
headquarters,  Hagerstown,  Maryland. 

Dated:  February  28.  2003. 
Kevin  Brandt, 

Acting  Superintendent.  C&O  Canal  National 

Historical  Park. . 

[FR  Doc.  03-6518  Filed  3-18-03;  8:45  am] 

BIUJNG  CODE  4310-7D-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Juan  Bautista  de  Anza  National 
Historic  Trail  Advisory  CommisshMt; 
Notice  of  Meeting 

SUMMARY:  Notice  is  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  the  first  meeting  of  the  Juan 
Bautista  de  Anza  National  Historic  Trail 
Advisoiy  Commission  will  be  held  frt)m 
8:30  a.m.  to  4:30  p.m.  at  the  following 
location  and  dates. 

DATES:  Monday,  March  31  and  Tuesday 
April  1,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  offices  of  the  Pima  Coimty  Parks  and 
Recreation  Department,  3500  West  River 
Road,  Tucson,  Arizona  85741.  A  field 
trip  to  trail  sites  along  the  Santa  Cruz 
River  in  Tucson,  Tubac  Presidio  State 
Historic  Park,  and  Tumacacori  National 
Historical  Park  will  occm-  on  the 
afternoon  of  March  31.  The  public  is 
welcome,  but  transportation  will  only 
be  provided  to  commission  members. 
FOR  FURTHER  INFORMATION  AND  COPIES  OF 
MEETING  MINUTES  CONTACT:  Meredith 
Kaplan,  Juan  Bautista  de  Anza  National 
Historic  Trail,  1111  Jackson  Street,  Suite 
700,  Oakland,  California  94607,  at  510- 
817-1438,  or  meredith_kaplan@nps.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Commission  was  established 
in  accordance  with  the  National  Trails 
System  Act  915  U.S.C.  1241  et  seq.),  as 
amended  by  Public  Law  191-365  to 
consult  with  the  Secretary  of  the  Interior 
on  planning  and  other  matters  relating 
to  the  trail. 

Agenda 

1 .  Welcome  and  introductions 

2.  Review  of  Commission  purpose  and 
responsibilities 

3.  Background  of  accomplishments 
since  1990  trail  authorization 

4.  Overview,  discussion,  and 
recommendations  for  the  Long  Range 
Interpretive  Plan 
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5.  Development  of  strategic  plan 

This  meeting  is  open  to  the  public 
and  opportunity  will  be  provided  for 
public  comments  at  specific  tim^s 
during  the  meeting  and  prior  to  closing 
the  meeting.  The  meeting  will  be 
recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission. 

Dated:  February  4,  2003. 
Arthur  Eck, 

Acting  Regional  Director.  Pacific  West  Region. 
[FR  Doc.  03-6519  Filed  3-18-03;  8:45  am) 

BUiJNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation.  No.  TA-2104-5] 

U.S.-Chile  Free  Trade  Agreement: 
Potential  Economywide  and  Selected 
Sectoral  Effects 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation. 

summary:  Following  receipt  of  a  request 
on  January  21,  2003,  from  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
TA-2104-5,  U.S.-Chile  Free  Trade 
Agreement:  Potential  Economywide  and 
Selected  Sectoral  Effects,  under  section 
2104(0  of  die  Trade  Act  of  2002  (19 
U.S.C.  3804(f)). 

Background 

As  requested  by  the  USTR,  the 
Commission  will  prepare  a  report  as 
specified  in  section  2104{f)(2)-(3)  of  the 
Trade  Act  of  2002  assessing  the  likely 
impact  of  the  U.S.-Chile  FTA  on  the 
United  States  economy  as  a  whole  and 
on  specific  industry  sectors  and  the 
interests  of  U.S.  consumers.  The  report 
will  assess  the  likely  impact  of  the 
agreement  on  the  United  States 
economy  as  a  whole  and  on  specific 
industry  sectors,  including  the  impact 
the  agreement  will  have  on  the  gross 
domestic  product,  exports  and  imports, 
aggregate  employment  and  employment 
opportunities,  the  production, 
employment,  and  competitive  position 
of  industries  likely  to  be  significantly 
affected  by  the  agreement  and  the 
interests  of  United  States  consumers. 

In  preparing  its  assessment,  the 
Commission  will  review  available 
economic  assessments  regarding  the 
agreement,  including  literature 
regarding  any  substantially  equivalent 
proposed  agreement,  and  will  provide 
in  its  assessment  a  description  of  the 


analyses  used  and  conclusions  drawn  in 
such  literature,  and  a  discussion  of  areas 
of  consensus  and  divergence  between 
the  various  analyses  and  conclusions, 
including  those  of  the  Commission 
regarding  the  agreement. 

Section  2104(f)(2)  requires  that  the 
Commission  submit  its  report  to  the 
President  and  the  Congress  not  later 
than  90  days  after  the  President  enters 
into  the  agreement,  which  he  can  do  90 
days  after  he  notifies  the  Congress  of  his 
intent  to  do  so.  The  President  notified 
the  Congress  on  January  30,  2003,  of  his 
intent  to  enter  into  an  FTA  with  Chile. 

The  ITC  has  begun  its  assessment,  and 
it  will  seek  public  input  for  the 
investigation  when  a  public  version  of 
the  agreement  is  made  available  by  the 
U.S.  Trade  Representative.  The  ITC  will 
issue  a  follow-up  Federal  Register 
notice  and  media  advisory  when  it 
schedules  this  portion  of  its 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  may  be  obtained  from  James 
Stamps,  Project  Leader,  Office  of 
Economics  (202-205-3227).  For 
information  on  the  legal  aspects  of  this 
investigation,  contact  William  Gearhart 
of  the  Office  of  the  General  Counsel 
(202-205-3091).  For  media  information, 
contact  Peg  O'Laughlin  (202-205-1819). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 

List  of  Subjects:  Chile,  tariffs,  trade, 
imports  and  exports. 

By  order  of  the  Commission. 

Issued:  March  13,  2003. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  03-6485  Filed  3-18-03;  8:45  afn) 

BILUNG  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  Information  Services 
Division;  Agency  Information 
Collection  Activities:  Proposed 
Collection,  Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review;  revision  of  a 
currenUy  approved  collection;  Hate 
Crime  Incident  Report  and  Quarterly 
Hate  Crime  Report. 

The  Department  of  Justice,  Federal 
Bureau  of  Investigation,  Criminal  Justice 
Information  Services  Division  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review  and  clearance  in  accordance 
with  established  review  procedures  of 
the  Paperwork  Reduction  Act  of  1995. 
The-proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  b6  accepted 
until  May  19,  2003. 

All  comments  and  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Gregory  E-  Scarbro,  Unit 
Chief,  Federal  Bureau  of  Investigations, 
Criminal  Justice  Information  Services 
Division  (CJIS),  Module  E-3,  1000 
Custer  Hollow  Road.  Clarksburg,  West 
Virginia  26306,  or  facsimile  to  (304) 
625-3566. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

.  (2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Revision  of  a  cmrently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Hate  Crime  Incident  Report  and 
Quarterly  Hate  Crime  Report. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Forms  1-699  and  1-700;  Criminal 
Justice  Information  Services  Division, 
Federal  Bureau  of  Investigation, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Local  and  State  Law 
Enforcement  Agencies.  These  reports 


will  gather  information  necessary  to 
monitor  the  bias  motivation  of  selected 
criminal  offenses.  The  resulting  data  are 
published  aimually. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately 
16.971  law  enforcement  agency 
respondents  at  0.167  (10  minutes)  hoiu-s 
per  report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  both 
collections:  There  are  approximately 
11.882  hours  annual  burden  associated 
with  this  information  collection. 

U  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Patrick  Henry  Building,  Suite  1600,  601 
D  Sti^et,  NW.,  Washington.  DC  20530.  . 

Dated:  March  13,  2003. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-6502  Filed  3-18-03;  8:4S^m] 
BILUNG  COOE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  collection; 
Comments  Requested 

action:  60-day  notice  of  information  - 
collection  under  review:  New 
collection;  individual  clearance  of  BJS 
publications  surveys. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs,  Bureau  of 
Justice  Statistics  (BJS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  May  19,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instnmient  with 
instructions  or  additional  information, 
please  contact  Bill  Ballweber.  (202) 
305-2975,  National  Institute  of  Justice, 


U.S.  Department  of  Justice,  810  Seventh 
Stiwt,  NW.,  Washington.  DC  20531. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Individual  Clearance  for  BJS 
Publications  Survey. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  None.  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Respondents  will  be  current 
recipients  of  agency  products. 
Respondents  may  represent  Federal 
agencies,  State,  local,  and  tribal 
govenmients,  members  of  private 
organizations,  research  organizations, 
the  media,  non-profit  organizations, 
international  organiza'tions,  as  well  as 
faculty  and  students.  This  survey  is 
designed  to  obtain  feedback  on  four 
specific  BJS  products.  BJS  will  be 
seeking  information  on  the  following 
areas:  Recipients'  interest  in  the 
specified  publication,  recipients'  usage 
of  the  publication,  and  recipients' 
professional  duti^/activities,  in  a 
general  sense. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  there  will 
be  2,201  respondents  for  the  survey.  It 


is  estimated  that  the  surveys  will 
average  5  minutes  to  complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  An  estimate  of  the  annual 
public  burden  associated  with  this 
collection  183  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street,  NW.,  Washington, 
DC  20530. 

Dated:  March  13.  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
[FR  Doc.  03-6500  Filed  3-18-03;  8:45  amj 
BIUJNC  CODE  441fr-18-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-day  notice  of  information 
collection  under  review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired.  Victim  Assistance  Grant 
Program  Performance  Report. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs  has  submitted 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67,  Number  195,  page  62816  on 
October  8,  2002,  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
conmient  until  April  18,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, ' 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk . 
Officer,  Washington.  DC  20503.      ^ 
Additionally,  comments  may  be 
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submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technologiced  collection  techniques  or 
Qther  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Victims  of  Crime  Act,  Victim  Assistance 
Grant  Program,  Performance  Report. 

■  {3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Nimiber:  OJP  ADMIN 
Form  739/4  (REV.  8-99).  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  government. 
Other:  None.  This  form  will  be  used  to 
allow  the  director  of  OVC  to  collect 
performance  data  from  recipients  of 
VOCA  victim  assistance  grant  fund. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  57 
respondents  will  complete  an  estimated 
20  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,197 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 


Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building.  601  D  Street, 
NW.,  Washington,  DC  20530. 

Dated:  March  13,  2003. 
Brenda  E.  Dyer, 

Department  of  Clearance  Officer,  Department 
of  Justice. 
[PR  Doc.  03-6501  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  Information 
Collection;  Comment  Request; 
Prohibited  Transaction  Class 
Exemption  91-38,  Banit  Collective 
Investment  Funds 

action:  Notice. 

summary:  The  Department  of  Labor 
(Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  C44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  prop)erly  assessed. 

Currently,  the  Employee  Benefits 
Security  Administration  is  soUciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
provisions  of  the  Prohibited  Transaction 
Class  Exemption  91-38.  A  copy  of  the 
Information  Collection  Request  (ICR) 
may  be  obtained  by  contacting  the  office 
listed  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
addresses  section  below  on  or  before 
May  19,  2003. 

ADDRESSES:  Joseph  S.  Piacentini,  Office 
of  Policy  and  Research,  U.S.  Department 
of  Labor,  Employee  Beg^fits  Security 
Administration,  200  Constitution 
Avenue.  NW.,  Room  N-5718, 
Washington,  DC  20210.  Telephone: 
(202)  693-8410;  Fax:  (202)  219-5333. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

Prohibited  Transaction  Class 
Exemption  91-38  provides  an 
exemption  from  the  prohibited 
transaction  provisions  of  ERISA  for 
certain  transactions  between  a  bank 
collective  investment  fund  and  persons 
who  are  parties  in  interest  with  respect 
to  an  employee  benefit  plan  provided 
that  the  plan's  participation  in  the 
collective  investment  fund  does  not 
exceed  a  specified  percentage  of  the 
total  assets  in  the  fund.  Without  this 
exemption,  such  transactions  might  be 
prohibited  by  sections  406  and  407(a)  of 
ERISA  and  section  4975(c)(1)  of  the 
Internal  Revenue  Code.  In  order  to 
ensure  that  the  rights  of  participants  and 
beneficiaries  are  protected,  and  that 
bank  collective  funds  can  demonstrate 
compliance  with  the  terms  of  the 
exemption,  the  Department  requires  a 
bank  to  maintain  records  regarding  the 
exempted  transaction  for  six  years. 

n.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

m.  Current  Action 

This  notice  requests  comments  on  the 
extension  of  the  ICR  included  in  the 
Exemption  for  Certain  Transactions 
Inv6lving  Bank  Collective  Investment 
Funds.  TTie  Department  is  not  proposing 
or  implementing  changes  to  the  existing 
ICR  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 

i^gency.-Employee  Benefits  Seciuity 
Administration,  Department  of  Labor. 

Titles:  Exemption  for  Certain 
Transactions  Involving  Bank  Collective 
Investment  Funds;  Prohibited 
Transaction  Class  Exemption  91-38. 


OMB  Number:  1210-0082. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions. 

Estimated  total  burden  hours:  90. 

Respondents:  1,036. 

Frequency  of  Response:  On  occasion. 

Responses:  1,036. 

Estimated  Total  Burden  Hours:  86. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  March  13,  2003. 
Joseph  S.  Piacentini, 

Deputy  Director,  Office  of  Policy  and 
Research.  Employee  Benefits  Security 
A  dministration . 

|FR  Dor.  03-6556  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  U^BOR 

Employee  Benefits  Security 
Administration 

Proposed  Extension  of  Information 
Coliection;  Comment  Request; 
Protiibited  Transaction  Class 
Exemption  94-20 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearemce  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  the  Employee  Benefits 
Security  Administration  is  soliciting 
comments  concerning  the  information 
collection  request  (ICR)  incorporated  in 
Prohibited  Transaction  Class  Exemption 
94-20  (PTCE  94-20).  A  copy  of  the  ICR 
may  be  obtained  by  contacting  the  office 
listed  in  the  addresses  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  shown  in  the 
addresses  section  below  on  or  before 
May  19,  2003. 

ADDRESSES:  Joseph  S.  Piacentini.  Office 
of  Policy  and  Research,  U.S.  Department 


of  Labor,  Employee  Benefits  Security 
Administration,  200  Constitution 
Avenue.  NW.,  Room  N-5718, 
Washington.  DC  20210.  Telephone: 
(202)  693-8410;  Fax:  (202)  219-5333. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

PTCE  94-20  permits  the  purchase  and 
sale  of  foreign  currencies  between  an 
employee  benefit  plan  and  a  bank  or 
broker-dealer  or  an  affiliate  thereof  that 
is  a  party  in  interest  with  respect  to 
such  plan.  In  the  absence  of  this 
exemption,  certain  aspects  of  these 
transactions  could  be  prohibited  by 
section  406(a)  of  ERISA.  To  protect  the 
interests  of  participants  and 
beneficiaries  of  the  employee  benefit 
plan,  the  exemption  requires  that  a 
bank,  broker-dealer  of  affiliate  thereof 
that  wishes  to  take  advantage  of  the 
exemption:  develop  written  procedures 
applicable  to  trading  in  foreign 
currencies  on  behalf  of  an  employee 
benefit  plan;  provide  a  written 
confirmation  with  respect  to  each 
transaction  in  foreign  currency;  and, 
maintain  records  for  a  period  of  six 
years. 

n.  Desired  Focus  of  Comments 

The  Department  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

in.  Current  Action 

This  notice  requests  comments  on  the 
extension  of  the  ICR  included  in  PTCE 
94-20.  The  Department  is  not  proposing 
or  implementing  changes  to  the  existing 
ICR  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection  of 
information. 


Agency:  Employee  Benefits  Security 
Administration.  Department  of  Labor. 

Titles:  Foreign  Exchange 
Transactions;  PTCE  94-20.        -  » 

OMB  Number:  1 2 1 0-0085 . 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions. 

Respondents:  130. 

Frequency  of  Response:  On  occasion. 

Responses:  650. 

Estimated  Total  Burden  Hours:  54. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Dated:  March  13.  2003. 
Joseph  S.  Piacentini.      ' 

Deputy  Director.  Office  of  Policy  and 

Research.  Employee  Benefits  Security 

Administration. 

(PR  Doc.  03-6557  Filed  3-18-03:  8:45  am) 

BILUNG  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,713] 

Jideco  of  Bardstown,  inc.,  Farmington 
Hilis,  Mi;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 
28,  2003,  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Jideco  of 
Bardstovra,  Inc.,  Farmington  Hills, 
Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC.  this  3rd  day  of 
March.  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-6567  Filed  3-18-03:  8:45  am] 
BILUNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42,095] 

K.T.  Moid  &  Manufacturing,  inc., 
Woodstock,  IL;  Dismissal  of 
Appiication  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
apphcation  for  administrative 
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reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
K.T.  Mold  &  Manufacturing.  Inc., 
Woodstock.  Illinois.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-42,095:  K.T:  Mold  &  Manufacturing. 
Inc..  Woodstock,  Illinois  (March  7,  200,3). 

Signed  in  Washington.  DC  this  12th  day  of 
March,  2003. 
Edward  A.  Tomchick. 
Director.  Division  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  03-6563  Filed  3-18-03;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,588] 

Osram  Sylvania  Products,  Inc.,  Central 
Falls,  Rl;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Osram  Sylvania  Products,  Inc.,  Central 
Falls,  Rhode  Island.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-41.588:  Osram  Sylvania  Pfoducts, 
Inc.,  Central  Falls,  Rhode  Island  (February  3, 
2003). 

Signed  in  Washington,  DC,  this  12th  day  of 
March,  2003. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-6562  Filed  3-18-03;  8:45  ami 
BILUNQ  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

« 

Employment  and  Training 
Administration 

[TA-W-50,723] 

Ttie  Rival  Company  Sweet  Springs, 
MO;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 


29,  2003  in  response  to  a  worker 
petition  filed  on  behalf  of  workers  at 
The  Rival  Company,  Sweet  Springs, 
Missouri. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
January  29,  2003  (TA-W-50,280)  that  is 
the  subject  of  An  ongoing  investigation 
for  which  a  determination  has  not  yet 
been  issued.  Further  investigation  in 
this  case  would  duplicate  efforts  and 
serve  no  purpose;  therefore  the 
investigation  imder  this  petition  has 
been  terminated. 

Signed  at  Washington.  DC,  this  27th  day  of 
February  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-6569  Filed  3-18-03;  8:45  aih] 

BILUNG  CODE  4S10-30-F        * 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,232] 

Roxio,  Inc.,  Maple  Grove,  MN; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Roxio,  Inc.,  Maple  Grove,  Miimesota. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-50,232;  Roxio,  Inc.,  Maple  Grove, 
Minnesota  (Manjh  7,  2003). 

Signed  in  Washington,  DC,  this  12th  day  of 
March.  2003. 
Edward  A.  Tomchick. 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-6564  Filed  3-18-03;  8:45  am] 
BIUJNQ  CODE  4510-40-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

|TA-W-50,720] 

Siemens  Business  Systems,  Rumford, 
ME;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  December  19,  2002  in 


response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Siemens 
Business  Systems,  Rumford,  Maine. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-41,327,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  11th  day  of 
February  2003. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-6568  Filed  3-18-03;  8:45  am) 

BILLING  CODE  451&-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  3ie  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  March  31,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  March  31, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  Room  C-5311,  200 


Constitution  Avenue,  NW.,  Washington,        Signed  at  Washington,  DC  this  10th  day  of 

DC  20210.  March  2003. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

Appendix 

[Petitions  instituted  between  02/19/2003  and  02/28/2003] 


TA-W 


50.913  . 

50.914  . 

50.915  . 

50.916  . 

50.917  . 

50.918  . 

50.919  . 

50.920  . 

50.921  . 

50.922  . 

50.923  . 

50.924  . 

50.925  . 

50.926  . 

50.927  . 

50.928  . 

50.929  . 

50.930  . 

50.931  . 

50.932  . 

50.933  . 

50.934  . 

50.935  . 

50.936  . 

50.937  . 

50.938  . 

50.939  . 

50.940  . 
50,941A 

50.941  . 

50.942  . 

50.943  . 

50.944  . 

50.945  . 

50.946  . 

50.947  . 

50.948  . 

50.949  . 

50.950  . 

50.951  . 

50.952  . 

50.953  . 

50.954  . 

50.955  . 

50.956  . 

50.957  . 

50.958  . 

50.959  . 

50.960  . 

50.961  . 

50.962  . 

50.963  . 

50.964  . 

50.965  . 

50.966  . 

50.967  . 

50.968  . 

50.969  . 

50.970  . 

50.971  . 

50.972  . 

50.973  . 


Subject  firm  (petitioners) 


Sony  Electronics  (Wkrs) 

Air  Products  and  Chemicals  (Wkrs) 

Techbooks  (Wkrs)  

SAB  Miller/Tumwater  Brewery  (IBT) 

Trout  Creek  Lumt>er  (Wkrs)  

Northfield  Acquisition  Company  (MN) 

Southem  Farm  Fish  Processing  (AR) 

Thomson  (IBEW) 

NVF  (Wkrs)  

Premtec  Inc.  (Wkrs)  

Gretag  (Wkrs) 

Shaw  Alloy  Piping  Products,  Inc.  (Wkrs)  

Annette  Island  Packing  Company  (Wkrs) 

Hartford  Compressors,  Inc.  (Comp) 

Southwire  Specialty  Products  (Wkrs)  

Preferred  Fabricators,  Inc.  (Conrip)  

S.D.  Wan-en  (Comp)  

Land  O'  Lakes  (MN) 

Meadwestvaco  (PACE)  

F/V  Miss  Synova  (Comp) 

F/V  Marilynn  (Comp) 

Shadowline,  Inc.  (Comp) 

Coe  Newnes/McGhee  (Wkrs)  

International  Mill  Service  (Wkrs)  

Gerber     Plumbing      Fixtures     Corporation 

(GMP). 

Rexnord  Industries  (Comp) 

J-Sports,  Inc.  (Comp) 

Olympic  Security  Services,  Inc.  (Comp) 

Harting,  Inc.  of  North  America  (Co.) 

Harting,  Inc.  (Comp) 

SMC  (Wkrs) 

Tree  Top,  Inc.  (IBT) 

Honeywell  International  (Wkrs) 

Chem  Fab  (AR) 

Sara  Lee  Intimate  Apparel  (Comp) 

Kuhn  Tool  and  Die  Company  (Comp)  

Tordenskjold  Marine  Mobile  (AL) 

Caterpillar,  Inc.  (Comp) 

Birds  Eye  Foods,  Inc.  (ElU) 

General  Electric  Company  (Wkrs)  

Trinity  Industries  (Wkrs)  

Advanced  Energy  (Wkrs)  

Eaton  Corporation  (Comp) 

Specialized  Bicycle  Components  (Comp) 

Gerber/Woodbridge   Sanitary   Pottery  Corp. 

(JBT). 

Compass  Aerospace  NW  (Wkrs) 

Fiberesin  Industries  (Comp) 

Harper  Brush  Works  (Comp) 

American  Identity  (Comp)  

CSI  Ltd,  Inc.  (Comp)  

Sykes  Enterprises,  Inc.  (MN)  

CF  Gomma  USA,  Inc.  (Comp) 

Oetiker,  Inc.  (Comp) 

Cresecent  Cartx>ard  Co.,  LLC  (Comp) 

Acco  Chain  and  Lifting  Products  (Wkrs) 

CMI  Northwest  (Comp)  

Maintowoc  Cranes  () 

Teradyne  (Wkrs)  

On  Semiconductor  (Comp)  

IMCO  Recycling  (Wkrs)  

Ontario  Die  Int.  of  Tennessee  (Wkrs) 

Graftech  International  (Comp)  


Location 


Mt.  Pleasant,  PA  

Cumberiand,  Rl 

Yortc,  PA  

Tumwater,  WA 

Trout  Creek,  MT .»*.. 

Northfield.  MN 

Eudora,  AR 

Marion,  IN 

Hartwell,  GA  

Gastonia,  NC 

Holyoke,  MA 

Shreveport,  LA  

Metlakatia,  AK  ...". 

W.  Hartford,  CT 

Osceola,  AR 

Helenwood,  TN  

Skowhegan,  ME 

Pertiam,  MN  

St,  Joseph,  MO  

Metlakatia,  AK 

Nikiski,  AK  

Morganton,  NC 

Ukiah,  CA 

Portland,  OR  

Kokonru),  IN  

Milwaukee,  Wl 

Knoxville,  TN  

Oklahoma  City,  OK  

Elgin,  IL  

Elgin,  IL  

Chatsworth,  CA 

Selah,  WA  „.... 

Burt)ank,  CA 

Hot  Springs,  AR 

Statesville,  NC 

Meadville,  PA  

Daphrle,  AL  

Leiand.  NC  

Green  Bay,  Wl  

Jonesboro,  AR  

McKees  Rocks,  PA  

Voorhees,  NJ  

Nonwood,  NC 

Salt  Lake,  City,  UT 

Woodbridge,  NJ  

Shelton,  WA  

Marinette,  Wl 

Fairfield,  lA 

Marcus.  lA 

Buriington,  lA 

Eveleth,  MN 

Columbia  City,  IN 

Mariette,  Ml  

Lee,  MA 

Saltville,  VA  

Portland,  OR  

Maintowoc,  Wl 

Westford,  MA  

Phoenix,  AZ 

Post  Falls,  ID 

Let)anon,  TN  

Clartcsville,  TN  


Date  of 
institution 


02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/19/2003 
02/24/2003 
02/24/2003 
02/24/2003 
02/24/2003 

02/24/2003 
02/24/2003 
02/24/2003 
02/24/2003 
02/24/2003 
02/24/2003 
02/24.^003 
02/24/2003 
02/24/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 

02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25,'2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 
02/25/2003 


Date  of 
petitkxi 


02/03/2003 
02/03/2003 
02/11/2003 
02/18/2003 
02/18/2003 
02/13/2003 
02/18/2003 
02/18«003 
02/10/2003 
01/20/2003 
02/01/2003 
02/14/2003 
02/11/2003 
02/14/2003 
02/12/2003 
02/11/2003 
02/13/2003 
02/11/2003 
02/19/2003 
02/18/2003 
02/18/2003 
02/11/2003 
02/07/2003 
02/19/2003 
02/12/2003 

02/21/2003 
02/14/2003 
02/10/2003 
02/14/2003 
02/14/2003 
02/07/2003 
02/13/2003 
02/07/2003 
02/19/2003 
02/11/2003 
01/31/2003 
02/13/2003 
02/20/2003 
02/21/2003 
02/21/2003 
02/07/2003 
02/19/2003 
02/13/2003 
02/20/2003 
02/14/2003 

02/18/2003 
.02/19/2003 
02/18/2003 
02/17/2003 
02/19/2003 
02;'1 9/2003 
02/20/2003 
02/13/2003 
02/19/2003  ■ 
02/24/2003 
02/15/2003 
02/21/2003 
02/11/2003 
02/20/2003 
02/14/2003 
02/11/2003 
02/24/2003 
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Appendix — Continued 
[Petitions  instituted  between  02/19/2003  and  02/28/2003] 


TA-W 


50.974 

50,975 

50,976 

50,977 

50,978 

50,979 

50,980 

50,981 

50,982 

50,983 

50,984 

50,985 

50,986 

50,987  • 

50,988 

50,989 

50,990 

50,991 

50,992 

50,993 

50,994 

5a995 

50,996 

50,997 

50,998 

50,999 

51,000 

51,001 

51,002 

51.003 

51,004 

51,005 

51,006 

51,007 

51,008 

51,009 

51,010 

51,011 

51,012 

51.013 

51,014 

51,015 

51,016 

51,017 

51,018 

51.019 

51,020 

51.021 

51,022 

51,023 

51.024 


Subject  firm  (petitioners) 


Divine,  Inc.  (MA)  

Pasco  Tool  and  Plastics,  Inc.  (Comp)  

Madeleine  Manufactoring  Co.,  Inc.  (Comp)  ... 

Wabash  Technologies  (Comp) 

Magnus  Group,  Inc.  (The)  (Comp)  

C-Cor.Net  Corporation  (Wkrs)  

Intemational  Paper  (Wkrs)  

Southeastern  Paper  Products  (Comp) 

Tarkett,  Inc.  (Wkrs)  ; 

Advanced  Machining,  Inc.  (Comp) 

Micro  Technology,  Inc.  (Comp) 

S.B.  Foot  Tanning  Company  (Comp)  

F.L.  Smithe  Machine  Company  (lAMAW) 

Environmental  Textiles  (Wkrs)  

Indiana  Steel  and  Wire  (Comp)  

Sara  Lee  (BCTGM) 

Material  Handling  Associates  (Wkrs) 

Milliken  (Wkrs) 

Lonza  Group  (Comp)  

F/V  Darcie  Mk:helle  (Comp) 

William  O.  Olsen,  Sr.  (Comp)  

F/V  Kira  (Comp)  

F/V  Netta  (Comp) .' 

Dale  Blatchford  (Comp)  

Anishia  Elbie  (Comp)  

FA/  7,  Zs  (Comp)  

John  Savo  (Comp)  -. 

Egain  Communicatkjns,  Inc.  (CA) 

Ansell  Healthcare  (Comp) 

Plexus  Corporation  (Comp)  

Fiber-Line,  Inc.  (Wkrs)  

Louisiana  Pacific  Corporation  (Wkrs)  

Forecaster  of  Boston  (Comp)  

Cedar  Creek  Fibers,  LLC  (Wkrs)  

IBM  Corporation  (Wkrs)  

Vermont  American  Corporation  (Wkrs) 

Ethan  Allen,  Inc.  (Comp) 

Ivy  Steel  and  Wire  (USWA) 

Convergys  (Wkrs) 

Data-Ray  (Comp)  

Ingersoll-Rand  Company  (Comp)  

F/V  Sis  Vera— Bristol  Bay  (Comp) 

F/V  Helen  Marg— Bristol  Bay  (Comp) 

F/V  Marilyn  Marie— Bristol  Bay  (Comp) 

Ametek  (Comp)  

Ametek  (Comp)  

Shalmet  Corporation  (Comp)  ^ 

Advanced  Materials  Technology,  Inc.  (Wkrs) 

Fellowes,  Inc.  (Comp)  

National  Steel  Corporation  (Comp) 

Whelling- Pittsburgh        Steel        Corporation 
(Comp) 


Location 


51,025  Zyquest.  Inc.  (Wkrs) 


Burlington.  MA 

Meadville.  PA  

Union,  SC  

Huntington,  IN  

Emigsville,  PA  ........ 

State  College,  PA  ... 

Natchez.  MS 

Miami,  FL  

NewtHjrgh,  NY 

Newberg,  OR  

Anaheim.  CA 

Dumas,  TX  

Duncanville,  PA 

Claremore,  OK  

Muncie,  IN 

Eau  Claire,  Wl 

Greene.  NY  

Thomson,  GA  

Los  Angeles,  CA  .... 

Dillingham,  AK 

Clarks  Point,  AK 

South  Naknek,  AK  .. 

S.  Naknek,  AK 

S.  Naknek,  AK 

S.  Naknek,  AK 

S.  Naknek,  AK 

Naknek,  AK 

Novato,  CA 

Wilkesboro.  NC  

Poway,  CA  

Htekory,  NC  

Missoula,  MT 

Fall  River,  MA 

Fayetteville,  NC 

Beaverton,  OR  

Louisville,  KY 

Mayville,  NY  

Baltimore.  MD  

Cincinnati.  OH  

Westminster,  CO  .... 
Campbellsville,  KY  . 

Dillingham,  AK 

Dillingham,  AK 

Dillingham,  AK 

Grand  Junctksn.  CO 

West  Chrcago,  II 

Orwigsburg,  PA  

Tempe,  AZ  

Itasca,  IL 

Mishawaka.  IN 

Wheeling.  WV  

DePete,  Wl 


Date  of 

Date  of 

institutkm 

petitkm 

02/25/2003 

02/24/2003 

02/25/2003 

02/24/2003 

02/25/2003 

02/15/2003 

02/25/2003 

02/14/2003 

02/25/2003 

02/20/2003 

02/25/2003 

02/13/2003 

02/26/2003 

02/07/2003 

02/26/2003 

02/07/2003 

02/26/2003 

02/13/2003 

02/26/2003 

02/20/2003 

02/26/2003 

01/04/2003 

02/26/2003 

02/11/2003 

02/26/2003 

02/11/2003 

02/26/2003 

02/25/2003 

02/26/2003 

02/10/2003 

02/26/2003 

02/10/2003 

02/26/2003 

02/18/2003 

02/26/2003 

02/18/2003 

02/26/2003 

02/04/2003 

02/26/2003 

02/19/2003 

02/26/2003 

02/18/2003 

02/26/2003 

02/24/2003 

02/26/2003 

02/24/2003 

02/26/2003 

02/24/2003 

02/26/2003 

02/24/2003 

02/26/2003 

02/24/2003 

02/26/2003 

02/24/2003 

02/27/2003 

02/18/2003 

02/27/2003 

02/26/2003 

02/27/2003 

01/02/2003 

02/27/2003 

02/17/2003 

02/27/2003 

02/20/2003 

02/27/2003 

02/05/2003 

02/27/2003 

02/22/2003 

02/27/2003 

02/24/2003 

02/27/2003 

02/24/2003 

02/27/2003 

02/25/2003 

02/27/2003 

02/20/2003 

02/27/2003 

02/20/2003 

02/27/2003 

02/26/2003 

02/27/2003 

02/26/2003 

02/27/2003 

02/26/2003 

02/27/2003 

02/26/2003 

02/27/2003 

02/26/2003 

02/28/2003 

02/20/2003 

02/28/2003 

02/27/2003 

02/28/2003 

02/26/2003 

02/28/2003 

02/26/2003 

02/28/2003 

02/21/2003 

02/28/2003 

02/26/2003 

02/28/2003 

02/14/2003 

02/28/2003 

02/21/2003 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,416] 

Sprague  Industries,  Providence,  Rl; 
Notice  of  Termination  of  Investigation 

Piirsuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January  2, 


2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Sprague  Industries, 
Providence,  Rhode  Island. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 


Signed  in  Washington.  EXZ  this  28th  day  of 
February,  2003. 

Richard  Church 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  03-6565  Filed  3-18-03;  8:45  am] 

BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,693] 

Wards  Cove  Pacidng  Company, 
Seattle,  WA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  January 
27,  2003,  in  response  to  a  worker 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Wards  Cove 
Packing  Company,  Seattle,  Washington. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
January  13,  2003  (TA-W-50,542),  that  is 
the  subject  of  an  ongoing  investigation 
for  which  a  determination  has  not  yet 
been  issued.  Further  investigation  in 
this  case  would  duplicate  efforts  and 
serve  no  purpose;  therefore  the 
investigation  under  this  petition  has 
been  terminated. 

Signed  in  Washington,  DC,  this  25th  day  of 
February,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-6566  Filed  3-18-4)3:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Lat>or  Certification  Process  for  the 
Temporary  Employment  of  Aliens  In 
Agricultural  and  Logging  in  the  United 
States:  2003  Adverse  Effect  Wage 
Rates,  Allowable  Charges  for 
Agricultural  and  Logging  Workers' 
Meals,  and  Maximum  Travel 
Subsistence  Reimbursement; 
Correction 

AGENCY:  Employment  and  Training 

Administration. 

ACTION:  Correction. 

SUMMARY:  This  document  corrects  the 

document  which  was  published 

Wednesday,  February  26,  2003.  (68  FR 

8929). 

EFFECTIVE  DATE:  February  26,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Charlene  G.  Giles  (202)  693-2950  (not  a 
toU-fi-ee  call). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Renter  Volume  68,  Number  38 
begirming  on  page  8929  in  the  issue  of 
Wednesday,  February  26,  2003,  make 
the  following  correction:  On  page  8929 
in  the  third  Column  Table — 2003 
Adverse  Effect  Wage  Rates  (AEWRs) 
change  the  Hawaii  wage  rate  which  is 
listed  at  $9.29  to  $9.42.  The  correction 
is  necessary  because  we  have  been 
informed  that  the  Hawaii  rate  contained 
in  the  Adverse  Effect  Wage  Rate 
Forecast — Year  2003  published  by  the 
U.S.  Department  of  Agriculture  (USDA), 
Office  of  the  Chief  Economist,  did  not 
accurately  report  the  Hawaii  rate  as 
determined  by  the  USDA  National 
Agricultural  Statistics  Service. 

Signed  at  Washington,  DC,  this  13th  day  of 
March  2003. 
Emily  Stover  DeRocco, 
Assistant  Secretary  for  Employment  and 
Training  Administration. 
[FR  Doc.  03-6559  Filed  3-18-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  February  and 
March  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistemce  to  be 
issued,  each  of  the  group  eligibility 
requirepients  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 


contributed  importantly  to  the  - 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Determinations  for  Worker    ' 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-41,406;  Siemens  ICN,  Lake  Mary. 

FL 
TA-W-42, 041;  Mo-Tech  Corp..  Oakdale. 

MN 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  (a)  (2)(B)  (II.B)  (No  shift  in 
production  to  a  foreign  coimtry)  have 
not  been  met. 
TA-W-50.106;  Profile  Group  LLC, 

Coldwater,  MI 
TA-W-50,862:  Fishing  Vessel  (F/V) 

Silver  Eagle.  DiUingham.  AK 
TA-W-50.745:  Monaco  Coach  Corp., 

Bend.  OR 
TA-W-50,841;  Fishing  Vessel  (F/V) 

Lynn  C.  Port  Heiden,  AK 
TA-W-50.71 7;  Fishing  Vessel  (F/V) 

Echo  3,  Clarks  Point,  AK 
TA-W-50.638;  Golding  View  Fisheries, 

Inc.,  Anchorage,  AK 
TA-W-50,618;  Fishing  Vessel  (F/V)  Lila- 

L,  Naknek,  AK 
TA-W-50,61 1 :  Acme  Electronics,  LLC. 

Cuba,  NY 
TA-W-50,503;  Fishing  Vessel  (F/V) 

Kirsten  Marie,  Port  Heiden,  AK 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
Section  222  of  the  Trade  Act  of  1974. 

TA-W-50,804:  Aetna,  Inc..  Allentown. '" 

PA 
TA-W-50,910;  Managed  Business 

Solutions,  Fort  Collins  CO 
TA-W-50.861 ;  Andrew  Corp. .  Glen      ' 

Rock.  PA 
TA-W-50.635:  Science  Applications  . 

Intemational  Corp.,  Energy 

Technologies  and  Service  Group. 

Anchorage.  AK 
TA-W-50.894:  Electronic  Data  Systems 

Corp..  Albuquerque.  NM 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers'  firm  (or  subdivision)  is  not  an 
upstream  supplier  or  components  for 
trade-affected  companies. 
TA-W-50,498;  Ram  Tool  Co..  Inc.. 

Cormeaut  Lake,  PA 
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The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.A)  (no  employment 
declines)  has  been  met. 
TA-W-50,641:  Shipley.  LLC,  a  Div.  of 
Rohm  and  Mass  Co.,  Marlboro,  MA 

The  investigation  revealed  that 
criterion  (a)(2)  (I.A.)  (No  employment 
declines)  and  (a)(2)(B)  (No  shift  in 
production  to  a  foreign  coimtry)  have 
been  met. 

TA-W-50,675;  Springfield  Wire,  Inc., 
Springfield.  MA 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
datp  for  all  workers  of  such 
determination. 
TA-W-41,61 7;  American  Paper  Mills  of 

Vermont.  Gilman.  VT:  May  28.  2001 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-50.188:  JDS  Uniphase.  West 

Trenton.  NJ:  November  14.  2001 
TA-W-50.891 :  OSRAM  Sylvania. 

Electronic  Control  Systems,  Lake 

Zurich.  IL:  February  11.  2002 
TA-W-50.866;  Astenjohnson.  Inc.. 

Jonesboro  Dryer  Div..  Jonesboro. 

GA:  February  6.  2002 
TA-W-50.806;  Levolor  Kirsch  Window 

Fashions,  a  Div.  of  Newell 

Rubbermaid.  Ogden.  UT:  February 

5.  2002 
TA-W-50,724:  Zimmerman  Sign  Co., 

Longview.  TX:  January  28.  2002 
TA-W-50.673:  Monterey.  Inc.,  Cowan, 

TN:  January  16.  2002 
TA-W-50.699;  Jideco  of  Bardstown. 

Inc..  Bardstown.  KY:  January  22, 

2002 
TA-W-50,572;  Scott  Mills.  Gastonia. 

NC:  January  8.  2002 
TA-W-50.513;  Sherwood  Harsco  Corp.. 

Gas  &■  Fluid  Control  Group. 

Washington,  PA:  January  6.  2002 
TA-W-50,506;  Consolidated  Metco,  Div. 

of  Amsted  Industries.  Clackamas. '' 

OR:  December  10,  2001 
TA-W-50,370;  Ultimate  Tool.  Inc..  Erie. 

PA:  December  18.  2001 
TA-W-50.052;  Westab.  Meadwestvaco 

Corp..  Forton  Royal.  VA  November 

5. 2001     ' 
TA-W-50.869:  Lear  Corp.,  Grand 

Rapids-Alpine  Div.,  Grand  Rapids, 

MI:  February  7,  2002 
TA-W-50,973:  Graftech  International, 

formerly  UCAR  Carbon  Co., 

Clarksville,  TN:  February  24.  2002 
TA-W-50,941  6- A;  Hurting.  Inc..  Elgin. 

IL  and  Harting.  Inc.  of  North 

America,  Elgin,  IL:  February  14, 

2002 


TA-W-^,908;  Halliburton  Formation 

Evaluation  Machine  Shop, 

Alvarado,  TX:  February  13,  2002 
TA-W-50,875;  Rockford  Powertrain  Co.. 

Loves  Park.  IL:  February  12.  2002 
TA-W-50.830;  Tyco  Plastics.  LP. 

Louisville,  Facility,  Louisville.  KY: 

January  29,  2002 
TA-W-50,735:  Kincaid  Furniture  Co., 

Inc..  Lenoir,  NC:  January  27.  2002 
TA-W-50.648:  Isaac  Hazan  and  Co.. 

The  Hazan  Group.  Secaucus.  NJ: 

January.lO.  2002 
TA-W-50.567:  Firmenich.  Inc..  Patillas. 

PR:  January  7.  2002 
TA-W-50.426:  B.I.  Transportation.  Inc., 

Burlington.  NC:  December 27.  2001 
TA-W-50,091:  Polar  Equipment,  Inc., 

d/b/a  Cook  Inlet  Processing. 

Kodiak.  AK:  November  14.  2001 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 
TA-W-50.141:  Tecumseh  Products  Co. 

including  leased  workers  of 

Flexstaffand  Waterstone  Group. 

New  Holstein.  WI:  November  11, 

2001 
TA-W-50.822:  Henlopen  Manufacturing 

Co.,  Inc.,  Techpack  International 

Div.  ofPechiney,  Watertown.  CT, 

including  contract  workers  ofjaci 

Carroll  Staffing,  Watertown,  CT: 

January  30.  2002 
TA-W-50,787;  Tinnerman  Palnut 

Engineered  Products,  LLC. 

Massillon,  OH:  January  31.  2002 
TA-W-50.732;  Delphax  Technologies. 

Inc..  Minnetonka,  MN  January  27, 

2002 
TA-W-50.656:  Evenflo  Co..  Inc.,  Suring 

WI:  January  22,  2002 
TA-W-50,655:  Evenflo  Co..  Inc.,  Ball 

Ground,  GA:  January  22,  i002 
TA-W-50,647;  General  Electric  Corp., 

Euclid.  OH:  January  22.  2002 
TA-W-50.644;  Newell  Rubbermaid. 

Levolof-Kirsch  Window  Fashions, 

High  Point,  NC:  January  20,  2002 
TA-W-50,436;  Amcor  White  Cap  LLC, 

Chicago  Manufacturing  Facility, 

Chicago.  IL:  December  1 7.  2001 
TA-W-50.913;  Sony  Electronics.  Display 

Systems  Service  Center.  Mt. 

Pleasant.  PA:  February  3.  2002 
TA-W-50.928:  Preferred  Fabricators, 

Inc..  Helenwood,  TN:  February  11. 

2002 
TA-W-50.839;  Fishing  Vessel  (F/V) 

Seamaid,  Nushagak.  AK:  Janaury 

28,  2002 
TA-W-50,636;  Fishing  Vessel  (F/V) 

Indiana,  Ketchikan,  AK:  January  21. 

2002 
TA-W-50.627:  Fishing  Vessel  (F/V)  Flue 

Angel,  Bristol  Bay,  AK:  January  20, 

2002 


TA-W-50,601;  Valeo  Switches  and 
Detection  Systems.  Ft.  Worth.  TX: 
January  13.  2002 

TA-W-50.497:  C-COR.net  Corp., 
Manlius,  NY:  January  2,  2002 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFT/\- 
TAA)  and  in  accordance  with  section    , 
250(a),  subchaper  D,  chapter  2,  title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  ^h¥TA-TAA 
issued  during  the  month  of  February 
and  March  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
HhFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met:  ,    " 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-061 1 7;  Texfi  Industries, 

Inc..  New  York.  NY 
NAFTA-TAA-06502;  Mo-Tech  Corp.. 

Oakdale.MN 
NAFTA-TAA-06151;  Grand  Processing, 

Inc.,  Textile  Div.,  Brooklyn,  NY 


The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
albended. 
NAFTA-TAA-0761 8;  Alcatel  USA 

Marketing,  Inc.  Voice  Network  Div. 

(VND),  Wireline  Access  Product 

Group,  Lifespan  2000  Product 

Group,  Piano,  TX 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06293:  Micro  Molding 

Technologies,  Boynton  Beach,  FL: 

June  17.2001 
NAFTA-TAA-07656;  Sequoia  Apparel. 

Inc.,  Porterville.  CA:  October  25, 

2001 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  February 
and  March  2003.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  March  7,  2003. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  03-6561  Filed  3-18-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  [44  U.S.C.  3506(c){2)(A)l.  This 


program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  conceming^the 
proposed  collection:  AppUcation  for 
Certificate  to  Employ  Homeworkers, 
WH— 46,  Piece  Rate  Measurements,  and 
Homeworker  Handbook  (WH-75).  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addresses  section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
May  19,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418, 
fax  (202)  693-1451,  e-mail 
hbell@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  e-mail). 
SUPPLEMENTARY  INFORMATION 

I.  Background:  Section  11(d)  of  the 
Fair  Labor  Standards  Act  (FLSA) 
authorizes  the  Secretary  of  Labor  to 
regulate,  restrict,  or  prohibit  industrial 
homework  as  necessary  to  prevent 
evasion  of  the  minimum  requirements 
of  the  Act.  Restrictions  exist  on  seven 
homework  industries,  (knitted 
outerwear,  women's  apparel,  jewelry 
manufacturing,  gloves  and  mittens, 
button  and  bucide  manufacturing, ' 
handkerchief  manufacturing,  and 
embroideries).  Homework  in  these 
industries  is  permitted  only  in  certain 
hardship  cases.  Homework  is  permitted 
under  FLSA  in  all  other  industries, 
provided  the  employer  maintains 
homeworker  handbooks  for  such 
employees  who  record  hours  of  work 
and  certain  other  required  payroll 
information.  Further,  employers.t)f 
homeworkers  in  certain  restricted 
industries  must  first  obtain  a 
certification  from  the  Department  of 
Labor  authorizing  the  employment  of 
such  workers.  Employers  in  the 
restricted  industries  under  the 
certification  program  who  pay  workers 
based  on  piece  rates  must  maintain 


documentation  of  the  work 
measurements  used  to  establish  such 
piece  rates  and  the  circumstances  under 
which  measurements  were  conducted. 
This  information  collection  is  currently 
approved  for  use  through  September  30, 
2003. 

n.  flevieiv  Focus:  The  Department  of 
Labor  is  particuliu-ly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions:  The  Departnxent 
of  Labor  seeks  approval  for  the 
extension  of  this  information  collection 
in  order  to  assure  compliance  with  the 
FSLA  in  homework  employment. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  to  Employ 
Homeworkers. 

OMB  Number:  1215-0013. 

Agency  Number:  WH-46  and  WH-75. 

Affected  Public:  Business  of  other  for- 
profit;  Individuals  or  households:  Not- 
for-profit  institutions. 

Total  Respondents  (Recordkeeping 
and  Reporting):  4,650. 

Total  Responses  (Recordkeeping  and 
Reporting):  18,575. 

Time  per  Response:  30  minutes. 

Frequency:  On  Occasion. 

Estimated  Total  Burden  Hours 
(Recordkeeping  and  Reporting):  9,517. 

Total  Burden  Cost  (capital/startup):  , 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 


Trtte 

• 

Form  No. 

Number  of 
respondents 

Number  of 
responses 

Avg.  time  per 

responses 

(min) 

Burden  hr(s) 

Application  To  Employ  Homeworkers 

WH-46 
WH-75 

50 
4,600 

25 
18,400 

30 
30 

12.5 

Homeworker  Handbooks                         

9.200 
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ae 


Recordkeeping  Burden 


Title 


Piece  Rate  Measurement 
Homeworlter  Handbooks  . 


Number  of 
recordkeepers 


50 
1.150 


Number  of 
records 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  13.  2003. 
Bruce  Bohanon, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management. 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  03-6558  Filed  3-18-03;  8:45  ami 

BILUNO  COOE  4S10-27-P 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Business  Research  Advisory  Council; 
Notice  of  Meetings  and  Agenda 

The  regular  Spring  meetings  of  the 
Business  Research  Advisory  Council 
and  its  committees  will  be  held  on 
March  26  and  27.  2003.  All  of  the 
meetings  will  be  held  in  the  Conference 
Center  of  the  Postal  Square  Building,  2 
Massachusetts  Avenue,  ME., 
Washington,  DC. 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officials  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wednesday— March  26, 2003  Meeting 
Rooms  7  &  8 

10-1 1 :30  a.m. — Committee  on 
Productivity  and  Foreign  Labor 
Statistics 

1.  New  measures  of  the  ratios  of  hours 
worked  to  hours  paid  for  major  sector 
productivity. 

2.  Industry  productivity  measures  for 
the  service  sector:  overview  of  trends 
and  plans  for  future  development. 

3.  Brief  update  on  plans  for  NAICS 
conversion. 

4.  International  trends  in 
manufacturing  productivity. 

5.  Discussion  of  agenda  items  for  the 
Fall  2003  meeting. 


1-2:30  p.m. — Committee  on 
Compensation  and  Working  Conditions 

1.  Discussion  of  what  items  are 
included  in  and  excluded  from  the 
Employment  Cost  Index. 

2.  Continued  discussion  of  the 
methods  of  determining  the  cost  bf 
benefits,  and  how  benefit  usage  figiires 
into  cost  calculations. 

3.  Discussion  of  agenda  items  for  the 
Fall  2003  meeting. 

3-4:30  p.m. — Committee  on 
Employment  and  Unemployment 
Statistics 

1.  Impact  of  Census  2000  on  the  CPS- 
CES  gap — ^Tom  Nardone. 

2.  Review  of  past  and  current 
approaches,  and  discussion  of  possible 
future  approaches  to  benchmarking 
State  and  area  labor  force  estimates  to 
the  CPS — Sandi  Mason. 

3.  Impact  of  the  CES  Redesign  and 
NAICS  implementation  on  sub-national 
data — John  Steward. 

4.  Discussion  of  agenda  items  for  the 
Fall  2003  meeting. 

Thursday — March  27,  2003  Meeting 
Rooms  7  &  8 

8:30-10  a.m. — Committee  on  Price 
Indexes 

1.  The  new  superlative  CPI  (C-CPI-U) 
is  routinely  revised  to  incorporate  more 
recent  information.  The  first  such 
revisions  were  issued  with  CPI  data  for 
January  2003.  The  impact  of  the 
revisions  on  the  behavior  of  the 
superlative  measure  will  be  discussed. 

2.  In  conjimction  with  the  Bureau  of 
Economic  Analysis,  BLS  staff  undertook 
an  analysis  of  the  differences  in 
behavior  of  the  CPI  and  the  implicit 
price  deflators  for  the  personal 
consiunption  expenditures  (PCE) 
component  of  the  national  accounts. 
The  results  of  this  analysis  will  be 
presented. 

3.  Use  of  hedonic  quality  adjustment 
techniques  in  the  CPI  has  expanded 
considerably  over  the  past  several  years. 
Reactions  to  the  recommendations  of 
the  Committee  on  National  Statistics  on 
this  topic  and  our  future  research  plans 
will  be  presented. 

4.  Discussion  of  agenda  items  for  the 
Fall  2003  meeting. 

10:30  a.m.-12  p.m. — Council  Meeting 

1.  Commissioner's  address. 


150 
18,400 


Avg.  time  per 
response  (min) 


60'^ 


Burden  fiours 


151.25 
153 


.    2.  Discussion  of  agenda  items  for  the 
Fall  2003  meeting. 

1 .30-3  p.m. — Committee  on 
Occupational  Safety  and  Health 

1.  2001  Survey  of  Occupational 
Injiuies  and  Illnesses  Results:  a. 
December  Summary  Release;  b.  March 
Case  and  Demographics  Release; 

2.  Status  of  Internet  Data  Collection: 
Recommendations  regarding  new  data 
on  Time  of  Event;  and  Start  of  Shift. 

3.  Upcoming  publications:  a.  CFOI 
Chart  Book;  b.  Respirator  Survey 
Analytical  Tables,  c.  Workplace 
Violence.  Multiple  Fatalities. 

4.  Budget  Update. 

5.  Recommendations  for  new 
Committee  Members. 

6.  Discussion  of  agenda  items  for  the 
Fall  2003  meeting. 

The  meetings  are  open  to  the  public. 
Persons  with  disabilities  wishing  to 
attend  these  meetings  as  observers 
should  contact  Tracy  A.  Jack,  Liaison, 
Business  Research  Advisory  Council  at 
202-691-5869  or  jack_t@bls.gov,  for 
appropriate  acconunodations. 

Due  to  scheduling  difficulties,  we 
have  been  imable  to  provide  the  full  15 
days  of  advance  notice  for  the  meeting. 

Signed  at  Washington,  DC  this  14th  day  of 
March,  2003. 
Kathleen  P.  Utgoff. 
Commissioner. 
(PR  Doc.  03-6560  Filed  3-18-03;  8:45  am) 

BILUNG  COOC  4510-24-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

information  Security  Oversight  Office; 
National  industrial  Security  Program 
Policy  Advisory  Committee:  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  APP. 
2)  and  implementing  regulation  41  CFR 
101.6,  aimouncement  is  made  for  the 
following  committee  meeting: 

Name  of  Committee:  National 
Industrial  Security  Program  Policy 
Advisory  Committee  (NISPPAC) 

Date  of  Meeting:  April  23,  2003. 

Time  of  Meeting:  10  a.m.  to  12  p.m. 

Place  of  Meeting:  National  Archives 
and  Records  Administration,  700 
Pennsylvania  Avenue,  NW.,  Room  105, 
Washington,  DC  20408.  - 


Purpose:  To  discuss  National 
Industrial  Security  Program  policy 
1^      matters. 

This  meeting  will  be  open  to  the 
public.  However,  due  to  space 
limitations  and  access  procedures,  the 
name  and  telephone  number  of 
individuals  planning  to  attend  must  be 
submitted  to  the  Information  Security 
Oversight  Office  (ISOO)  no  later  than 
April  4,  2003.  ISOO  will  provide 
additional  instructions  for  gaining 
access  to  the  location  of  the  meeting. 

For  Further  Information  Contact:  ]. 
William  Leonard,  Director,  Information 
Security  Oversight  Office,  National 
Archives  Building.  700  Pennsylvania 
Avenue,  NW..  Room  100.  Washington, 
DC  20408.  telephone  (202)  219-5250. 

Dated:  March  13,  2003. 
Mary  Ann  Hadyka, 

Committee  Managernent  Officer. 

[FR  Doc.  03-6516  Filed  3-18-03;  8:45  am) 

BILU^4G  CODE  7515-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMIMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  150, 
"Exemptions  and  Continued  Regulatory 
Authority  in  Agreement  States  and  in 
Offshore  Waters  under  Section  274." 

2.  Current  OMB  approval  number: 
3150-0032. 

3.  How  often  the  collection  is 
required:  10  CFR  150.16(b),  150.17(c), 
and  150.19(c)  require  the  submission  of 
reports  following  specified  events,  such 
as  the  theft  or  unlawful  diversion  of 
licensed  radioactive  material.  The 
source  material  inventory  reports 
required  under  10  CFR  150.17(b)  must 
be  submitted  annually  by  certain 
licensees. 

4.  Who  is  required  or  asked  to  report: 
Agreement  State  licensees  authorized  to 
possess  source  or  special  nuclear 


material^t  certain  types  of  facilities,  or 
at  any  one  time  and  location  in  greater 
than  specified  amounts. 

5.  The  number  of  annual  respondents: 
9  Agre"ement  State  licensees. 

"6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  35  hours. 

7.  Abstract:  10  CFR  part  150  provides 
certain  exemptions  from  NRC 
regulations  for  persons  in  Agreement 
States.  Part  150  also  defines  activities  in 
Agreement  States  and  in  offshore  waters 
over  which  NRC  regulatory  authority 
continues,  including  certain  information 
collection  requifements.  The 
information  is  needed  to  permit  NRC  to 
make  reports  to  other  governments  and 
the  International  Atomic  Energy  Agency 
in  accordance  with  international 
agreements.  The  information  is  also 
used  to  carry  out  NRC's  safeguards  and 
inspection  programs. 

Submit,  by  May  19.  2003.  comments 
that  address  the  following  questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  binden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  Worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  to 
infocoIIects@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  March.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-6545  Filed  3-18-03;  8:45  am] 
BILUNG  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

FirstEnergy  Corporation;  Perry  Nuclear 
Power  Plant;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulator^' 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  part  50.  section  50.60(b)  for 
Facility  Operating  License  No.  59. 
issued  to  FirstEnergy  Corporation  (the 
licensee),  for  operation  of  the  Perry 
Nuclear  Power  Plant  (PNPP),  located  in 
Lake  County,  Ohio.  Therefore,  as 
required  by  10  CFR  51.21.  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

10  CFR  50.60  requires  that  pressure- 
temperatiure  (P-T)  limits  be  established 
for  reactor  pressure  vessels  during 
normal  operating  and  hydrostatic  or 
leak  rate  testing  conditions  in 
accordance  with  appendices  G  and  H  to 
part  50.  Specifically.  10  CFR  part  50. 
appendix  G.  states,  "The  appropriate 
requirements  on  both  the  pressure- 
temperature  limits  and  the  minimiun 
permissible  temperature  must  be  met  for 
allf  conditions."  Appendix  G  of  10  CFR 
part  50  specifies  that  the  requirements 
for  these  limits  are  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
(Code),  section  XI.  appendix  G  limits. 
The  licensee  requested  in  its  submittal 
that  the  staff  exempt  PNPP  from 
application  of  specific  requirements  of 
10  CFR  part  50.  section  50.60(a)  and 
appendix  G.  and  substitute  use  of  ASME 
Code  Case  N-640.  Code  Case  N-640 
permits  the  use  of  an  alternate  reference 
fracture  toughness  (Kic  fracture 
toughness  curve  instead  of  Kia  fracture 
toughness  curve)  for  reactor  vessel 
materials  in  determining  the  P-T  limits. 
Since  the  Kic  fractiire  toughness  curve 
shown  in  ASME  section  XI.  appendix  A, 
Figure  A-2200-1  (the  Kic  fracture 
toughness  curve)  provides  greater 
allowable  fracture  toughness  than  the 
corresponding  Ku  fractiu^  toughness 
curve  of  ASME  section  X  appendix  G. 
Fixtiue  G-2210  (the  Ku  fracture 
toughness  curve);  using  Code  Case  N- 
640  for  establishing  the  P-T  limits 
would' be  less  conservative  than  the 
methodology  currently  endorsed  by  10 
CFR  part  50.  appendix  G.  Therefore,  an 
exemption  from  10  CFR  50.60  would 
also  be  required.  It  should  be  noted  that, 
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although  Code  Case  N-640  was 
incorporated  into  the  ASME  Code 
recently,  an  exemption  is  still  needed 
because  the  P-T  limits  required  by  10 
CFR  SO.'eo  are  based  on  the  1989  edition 
of  the  ASME  Code. 

The  new  P-T  limits  calculated  by  the 
methodologies  that  are  subject  to  the 
exemptions  are  incorporated  into  the 
PNPP  Technical  Specifications  by  an 
associated  proposed  license  amendment 
submitted  by  the  licensee.  The  proposed 
action  is  in  accordance  with  the 
licensee's  application  for  exemption  and 
amendment  dated  June  4,  2002. 

The  Need  for  the  Proposed  Action 

The  revised  P-T  limits  are  desired  to 
allow  required  reactor  vessel  hydrostatic 
and  leak  tests  to  be  performed  at  a 
significantly  lower  temperature.  These 
tests  are  to  be  performed  diuing  the 
upcoming  refueling  outage  scheduled  to 
commence  in  April  2003.  The  lower 
temperature  for  the  tests  can  reduce 
refueling  outage  critical  path  time  by 
reducing  or  eliminating  the  heatup  time 
to  achieve  required  test  conditions. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  evaluated  the 
proposed  action  and  concludes  that  the 
exemption  and  associated  license 
amendment  described  above  would 
provide  an  adequate  margin  of  safety 
against  brittle  failure  of  the  PNPP 
reactor  vessel.  Since  the  proposed 
changes  do  not  adversely  affect  the 
integrity  of  the  reactor  vessel,  the 
function  of  the  vessel  to  act  as  a 
radiological  barrier  during  an  accident 
is  not  affected. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  niay  be  released  off  site,  and  there 
is  not  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  not 
significant  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  is  not  significant  environmental 
impacts  associated  with  the  proposed 
action. 


Environmental  Impacts  of  the   * 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action." 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  that  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  PNPP, 
dated  April  1974. 

Agencies  and  Persons  Consulted 

On  March  11,  2003,  the  staff 
consulted  with  the  Illinois  State 
Official,  Frank  Niziolek  of  the  lUinois 
Department  of  Nuclear  Safety,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  Staff  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  June  4.  2002.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Dociunents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm-adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  docimients  located  in 
ADAMS  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  March,  2003. 

For  the  Nuclear  Regulatory  Commission. 

Anthony  |.  Mendiola, 

Chief  Section  2,  Project  Directorate  111-2. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  03-6543  Filed  3-18-03;  8:45  am] 
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NUCLEAR  REGUUkTORY 
COMMISSION 

[Docket  No.  50-316] 

Indiana  Michigan  Power  Company, 
Donald  C.  Cook  Nuclear  Plant,  Unit  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  firom  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  50,  Appendix  G  for  Facility 
Operating  License  No.  DPR-74,  issued 
to  Indiana  Michigan  Power  Company 
(the  licensee),  for  operation  of  the 
Donald  C.  Cook  (D.  C.  Cook)  Nuclear 
Plant,  Unit  2,  located  in  Berrien  County, 
Michigan.  Therefore,  as  required  by  10 
CFR  51.21,  the  NRC  is  issuing  this    . 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment  - 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  Part  50,  Section  50.60(a)  and 
Appendix  G.  which  woidd  allow  the  use 
of  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code)  Code  Case  N-641  as 
the  basis  for  revised  reactor  vessel 
pressure  and  temperature  (P-T)  curves, 
and  low  temperature  overpressure 
protection  system  setpoints  in  the  D.  C. 
Cook  Unit  2  Technical  Specifications 
(TSs). 

The  regulation  at  10  CFR  part  50, 
section  50.60(a),  requires,  in  part,  that 
except  where  an  exemption  is  granted 
by  the  Commission,  all  light-water 
nuclear  power  reactors  must  meet  the 
fracture  toughness  requirements  for  the 
reactor  coolant  pressure  boundary  set 
forth  in  Appendix  G  to  10  CFR  part  50. 
Appendix  G  to  10  CFR  part  50  requires 
that  P-T  limits  be  established  for  reactor 
pressure  vessels  (RPVs)  during  normal 
operating  and  hydrostatic  or  leak-rate 
testing  conditions.  Specifically,  10  CFR 
part  50,  Appendix  G,  states.  "The 
appropriate  requirements  on  both  the  P- 
T  limits  and  the  minimum  permissible 
temperature  must  be  met  for  all 
conditions."  Appendix  G  of  10  CFR  part 
50  specifies  that  the  requirements  for 
these  limits  are  the  ASME  Code,  section 
XI.  Appendix  G.  limits. 

ASME  Code  Case  N-641  permits  the 
use  of  alternate  reference  fracture 
toughness  [i.e.,  use  of  "Kic  fracture 
toughness  curve"  instead  of  "Kia 
fracture  toughness  cujve."  where  Kic 
and  Kia  are  "Reference  Stress  Intensity 
Factors."  as  defined  in  ASME  Code, 
section  XI,  Appendices  A  and  G, 


respectively)  for  reactor  vessel  materials 
in  determining  the  P-T  curves  and  low 
temperatxire  overpressure  protection 
system  setpoints  for  effective 
temperature  and  allowable  pressure. 
Since  the  Kic  fracture  toughness  curve 
shown  in  ASME  Code,  section  XI, 
Appendix  A,  Figure  A-2200-1  (the  Kic 
fracture  toughness  curve),  provides 
greater  allowable  fracture  toughness 
than  the  corresponding  Kia  fracture 
toughness  curve  of  ASME  Code,  section 
XI,  Appendix  G,  Figure  G-2210-1  (the 
K|A  fracture  toughness  curve),  using 
ASME  Code  Case  N-641  to  establish  the 
P-T  curves  and  low  temperature 
overpressure  protection  system 
setpoints  would  be  less  conservative 
than  the  methodology  currently 
endorsed  by  10  CFR  part  50,  Appendix 
G.  Therefore,  an  exemption  to  apply 
ASME  Code  Case  N-641  is  required. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
July  23,  2002,  as  supplemented  by 
letters  dated  November  15,  2002,  and 
January  24.  2003. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
allow  die  licensee  to  implement  ASME 
Code  Case  N-641  in  order  to  revise  the 
method  used  to  determine  the  P-T 
curves  and  because  low  temperature 
overpressure  protection  system 
setpoints  continued  use  of  the  method 
specified  by  Appendix  G  to  10  CFR  part 
50.  unnecessarily  restricts  the  P-T 
operating  window. 

The  underlying  purpose  of  Appendix 
G,  is  to  protect  the  integrity  of  the 
reactor  coolant  pressure  boundary 
(RCPB)  in  nuclear  power  plants.  This  is 
accomplished  through  regulations  that, 
in  part,  specify  fracture  toughness 
requirements  for  ferritic  materials  of  the 
RCPB.  Pursuant  to  10  CFR  part  50, 
Appendix  G,  it  is  required  that  P-T 
limits  for  the  reactor  coolant  system 
(RCS)  be  at  least  as  conservative  as  those 
obtained  by  applying  the  methodology 
of  the  ASME  Code,  section  XI, 
Appendix  G.  Current  P-T  limits 
produce  operational  constraints  by 
limiting  the  P-T  range  available  to  the 
operator  to  heat  up  or  cool  down  the 
plant.  The  operating  window  through 
which  the  operator  heats  up  and  cools 
down  the  RCS  becomes  more  restrictive 
with  continued  reactor  vessel  service. 
Reducing  this  operating  window  could 
potentially  have  an  adverse  safety 
impact  by  increasing  the  possibility  of 
inadvertent  low  temperature 
overpressure  protection  system 
actuation  due  to  pressure  surges 
associated  with  normal  plant 
evolutions,  such  as  reactor  coolant 
pump  start  and  swapping  operating 


charging  pimips  with  the  RCS  in  a 
water-solid  condition.  P-T  limits  for  an 
increased  service  period  of  o(>eration  of 
32  effective  full-power  years  for  D.C. 
Cook  Unit  2,  based  on  ASME  Code, 
section  XI,  Appendix  G  requirements, 
would  significantiy  restrict  the  ability  to 
perform  plant  heatup  and  cooldown, 
and  create  an  unnecessary  burden  to 
plant  operations,  and  chedlenge  control 
of  plant  evolutions  required  with  the 
Over  Pressiu^  Protection  Section 
enabled.  Continued  operation  of  D.C. 
Cook  Unit  2  with  P-T  curves  developed 
to  satisfy  ASME  Code,  section  XI, 
Appendix  G,  requirements  without  the 
relief  provided  by  ASME  Code  Case  N- 
641  would  unnecessarily  restrict  the  P- 
T  operating  window,  especially  at  low 
temperature  conditions.  Use  of  the  Kic 
curve  in  determining  the  lower  bound 
fracture  toughness  of  RPV  steels  is  more 
technically  correct  than  use  of  the  Kia 
curve,  since  the  rate  of  loading  during 
a  heatup  or  cooldown  is  slow  and  is 
more  representative  of  a  static  condition 
than  a  dynamic  condition.  The  Kic 
curve  appropriately  implements  the  use 
of  static  initiation  fracture  toughness 
behavior  to  evaluate  the  controlled 
heatup  and  cooldown  process  of  a 
reactor  vessel.  The  staff  has  required  use 
of  the  conservatism  of  thg  Kia  curve 
since  1974.  when  the  curve  was  adopted 
by  the  ASME  Code.  This  conservatism 
was  initially  necessary  due  to  the 
limited  knowledge  of  the  fracture 
toughness  of  RPV  materials  at  that  time. 
Since  1974,  additional  knowledge  has 
been  gained  about  RPV  materials,  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Kia 
ciuve  greatly  exceeds  the  margin  of 
safety  required,  and  that  the  Kic  curve 
is  sufficiently  conservative  to  protect 
the  public  health  and  safety  from 
potential  RPV  failure.  Application  of 
ASME  Code  Case  N-641  will  provide  * 
results  that  are  sufficiently  conservative 
to  ensure  the  integrity  of  the  RCPB. 
while  providing  P-T  curves  and  low 
temperature  overpressure  protection 
system  setpoints  that  are  not  overly 
restrictive.  Implementation  of  the 
proposed  P-T  ciuves  and  low 
temperature  overpressure  protection 
system  setpoints,  as  allowed  by  ASME 
Code  Case  N-641,  does  not  significantiy 
ceduce  the  margin  of  safety. 

In  the  associated  exemption,  the  NRC 
staff  has  determined  that,  pursuant  to  10 
CFR  part  50,  section  50.12(a)(2)(ii),  the 
underlying  purpose  of  the  regulation 
will  continue  to  be  served  by  the 
implementatioi)  of  ASME  Code  Case  N- 
641. 


Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
enviroiunental  impacts  associated  with 
the  use  of  the  alternative  analysis 
method  to  support  the  revision  of  the 
RCS  P-T  limits. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no    » 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Enviroiunental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  pr9posed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  Donald 
C.  Cook  Nuclear  Plant  Units  1  and  2, 
-dated  August  1973. 

Agencies  and  Persons  Consulted 

On  February  10,  2003,  the  staff 
consulted  with  the  Michigan  State 
official,  Ms.  Sara  De  Cair  of  the 
Department  of  Environmental  Quality, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
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NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  23.  2002.  as  supplemented  by 
letters  dated  November  15.  2002.  and 
January  24.  2003.  Documents  may  be 
examined,  and/ or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  Public 
File  Area  Ol  F21. 11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397^209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  March  2003. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan, 

Chief,  Section  i.  Project  Directorate  III. 
Division  df  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  03-6544  Filed  3-18-03;  8:45  am) 
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and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Members  of^the  public  desiring  to 
provide  oral  statements  and/or  vvritten 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Sam  Duraiswamy 
(telephone:  301/415-7364)  between  7:30 
a.m.  and  4:15  p.m.  (ET)  five  days  prior 
to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Further  information  regaroing  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  agenda. 

Dated:  March  11.  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 
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appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  March  11.  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

[FR  Doc.  03-6548  Filed  3-18-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
April  9,  2003,  Room  T-2B1, 11545 
Rockville  Pike.  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss  " 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenaa  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday.  April  9.  2003—3:30  p.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  Subcommittee  will  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Meeting  of  the 
Subcommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
April  9.  2003.  Room  T-2B3,  11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  April  9.  2003—8:30  a.m. 
until  the  conclusion  of  business. 

The  purpose  of  this  meeting  is  to 
review  the  license  renewal  application 
for  the  St.  Lucie  nuclear  plant  and  the 
NRC  staffs  initial  Safety  Evaluation 
Report.  The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  Florida  Power  and  Light  Company, 
and  other  interested  persons  regarding 
this  matter.  The  Subcommittee  will 
gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Timothy  Kobetz 
(telephone  301/415-8716)  five  days 
prior  to  the  meeting,  if  possible,  so  that 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availabllity 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  for  public  comment  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  Regulatory 
Guides  are  developed  to  describe  and 
make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
for  permits  and  licenses. 

Tne  draft  guide  is  temporarily 
identified  by  its  task  nimiber.  DG-1107, 
which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide.  Draft  Regulatory  Guide  DG-1107, 
"Water  Sources  for  Long-Term 
Recirculation  Cooling  Following  a  Loss- 
of-Coolant  Accident"  is  being  developed 
to  describe  methods  acceptable  to  the 
NRC  staff  for  implementing 
requirements  with  respect  to  the  simips 
and  suppression  pools  performing  the 
functions  of  water  sources  for 
emergency  core  cooling,  containment 
heat  removal,  or  containment 
atmosphere  clean  up.  Section  1.1.4  of 
DG-1107  contains  discussions  of  active 
debris  mitigation  systems  in  lieu  of  the 
passive  simip  screens  that  are  in  many 
of  the  nuclear  plants.  Specifically, 
comments  on  alternative  solutions  to 
debris  strainers  for  ensuring  long-term 
cooling  are  solicited. 

This  draft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  by 
mail  to  the  Rules  and  Directives  Branch, 


Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  or  they  may  be  hand- 
delivered  to  the  Rules  and  Directives 
Branch,  ADM,  at  11555  Rockville  Pike, 
Rockville,  MD.  Copies  of  comments  - 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD. 
Comments  will  be  most  helpful  if 
received  by  April  30,  2003. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/www.nrc.gov).  This  site  provides  the 
ability  to  upload  comments  as  files  (any 
format)  if  your  web  browser  supports 
that  function.  For  information  about  the 
interactive  rulemaking  web  site,  contact 
Ms.  Carol  Gallagher,  (301)  415-5905;  e- 
mail  CAG@NRC.GOV.  For  information 
about  Draft  Regulatory  Guide  DG-1107, 
contact  Dr.  Bhagwat  Jain  at  (301)  415- 
6778,  e-mail  BPJ@NRC.GOV. 

Although  a  deadline  is  given  for 
comments  on  these  draft  guides, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  NRC's  Public 
Doctunent  Room,  11555  Rockville  Pike, 
Rockville,  MD;  the  PDR's  mailing 
address  is  USNRC  PDR,  Washington,  DC 
20555;  telephone  (301)  415-4737  or 
(800)  397-42056;  fax  (301)  415-3548;  e- 
mail  PDR@NRC.GOV.  Requests  for 
single  copies  of  draft  or  final  regulatory 
guides  (which  may  be  reproduced)  or 
for  placement  on  an  automatic 


distribution  list  for  single  copies  of 
future  draft  guides  in  specific  divisions 
should  be  made  in  writing  to  the  U.S. 
Nuclear  Regidatory  Commission, 
Washington,  DC  20555,  Attention: 
Reproduction  and  Distribution  Services 
Section,  or  by  fax  to  (301)  415-2289;  e- 
mail  DISTRIBUTION@NRC.GOV. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  NRC  approval  is 
not  required  to  reproduce  them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  February.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Nilesh  C.  Chokshi, 

Acting  Director,  Division  of  Engineering 
Technology,  Office  of  Nuclear  Regulatory 
Research. 
(FR  Doc.  03-6520  Filed  3-18-03;  8:45  am] 
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OPnCE  OP  MANAGEMENT  AND 
BUDGET 

Public  Availability  of  Year  2002  Agency 
Inventories  Under  the  Federal 
Activities  Inventory  Reform  Act  of  1998 
(Pub.  L.  105-270)  ("FAIR  Act"). 

agency:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACnON:  Notice  of  public  availability  of 
agency  inventories  of  activities  that  are 
not  inherently  governmental  and  of 
activities  that  are  inherently 
governmental. 

SUMMARY:  Agency  inventories  of 
activities  that  are  not  inherently 


governmental  are  now  available  to  the 
public  from  the  agencies  listed  below,  in 
accordance  with  the  "Federal  Activities 
hiventory  Reform  Act  of  1998  "  (Pub.  L. 
105-270)  ("FAIR  Act").  Agency 
inventories  of  activities  that  are 
inherently  governmental  are  also  now 
available  to  the  public  ftt)m  the  agencies 
listed  below.  This  is  the  fourth  and  final 
release  of  the  2002  FAIR  Act 
inventories.  The  Office  of  Federal 
Procurement  Policy  has  made  available 
a  summary  FAIR  Act  User's  Guide 
through  its  Internet  site:  http:// 
wvtrw.  whitehouse.gov/OMB/ 
procurement/index.html.  The  User's 
Guide  should  help  interested  parties 
review  2002  FAIR  Act  inventories,  and 
gain  access  to  agency  inventories 
through  agency  web-site  addresses. 

The  FAIR  Act  requires  0MB  to 
publish  an  annoimcement  of  public 
availability  of  agency  inventories  of 
activities  thai  are  not  inherently 
governmental  upon  completion  of 
OMB's  review  and  consultation  process 
concerning  the  content  of  the  agencies' 
inventory  submissions.  After  review  and 
consultation  with  OMB,  the  agency 
inventories  are  made  available  to  the 
public.  Interested  parties  who  disagree 
writh  the  agency's  initial  judgment  can 
challenge  the  inclusion  or  the  omission 
of  an  activity  on  the  list  and,  if  not 
satisfied  with  this  review,  may  also 
demand  a  higher  agency  review/appeal. 

Nfitchell  E.  Daniels,  |r.. 

Director. 

Fourth  and  Final  FAIR  Act  Release 
2002 


Agency 


Commission  on  Civil  Rights 

Department  of  Defense,  Office  of  the  Inspector  General 

Department  of  Transportation,  Office  of  the  Inspector  General 

Department  of  Veterans  Affairs  

National  Transportation  Safety  Board  

Office  of  ttotional  Dmg  Control  Policy 

Office  of  Science  and  Technology 


Contact 


fina  Louise  Martin  (202)  376-8364,  ¥¥Ww.usccr.gov. 

Jonityn  Benarick  (703)  604-9872,  www.dodig.osd.mil/pubs/index.html. 

Jacqueline  Weber  (202)  366-1495,  www.oig.dot.gov. 

Julie  Gougfi  (202)  273-5048,  www.va.gov/OPP/fairact/defaun.htm. 

Steve  Goldberg  (202)  314-6210,  www.ntsb.gov/abt  ntsb/fairact.htm. 

Daniel  Petersen  (202)  395-6745,  vifww.whitehousedrugpolicy.gov. 

Stan  Sokul  (202)  456-6070,  wvnv.ostp.gov. 


[FR  Doc.  03-6498  Filed  3-18-03;  8:45  am) 
BNJJNQ  COOE  3110-01-^ 

RAILROAD  RETIREMENT  BOARD 
Agency  Fonns  Submitted  for  OMB 


Summary:  In  accordance  with  the 
Paperworit  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 


Management  and  Budget  for  review  and 
approval. 
Summary  of  Proposal(s): 

(1)  Collection  title:  System  Access 
Application.  ' 

(2)  Fonn(s)  submitted:  BA-12. 

(3)  OMB  JVumber:  3220-XXXX.  . 

(4)  Expiration  date  of  current  OMB 
clearance:  Not  applicable. 

(5)  Type  of  request:  New  collection. 

(6)  Respondents:  Business  or  other 
for-profit. 

(7)  Estimated  annual  number  of 
respondents:  516. 

(8)  Total  armual  responses:  900.  • 


(9)  Total  aimual  reporting  hours:  283. 

(10)  Collection  description:  The 
collection  obtains  information  from 
railroad  employers  needed  to  provide 
system  access  to  employees  who  will  be 
allowed  to  submit  employer  reporting 
forms  to  the  RRB  over  the  Internet. 
information  obtained  includes  the  level 
of  access  the  employee  will  have  to  the 
system,  i.e.  view  only,  data  entry/ 
modification,  or  approval.  ~ 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
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Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, : 
Washington,  DC  20503. 

Chuck  Mierzwa,  , 

Clearance  Officer. 

|FR  Dcx:.  03-6494  Filed  3-18-03;  8:45  ami 

BIUJNOCOOC  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
259S8;  812-12891] 


»|{; 


T.  Rowe  Price  Balanced  Fund,  Inc.,  et 
al.;  Notice  of  Application 

March  13,  2003. 

AGENCY:  Securities  and  Exchange 
Conmiissioh  ("Commission"). 
ACTION:  Notice  of  application  under 
section  12(d)(l)(])  of  the  Investment 
Company  Act  of  1940  ("Act")  for  an 
exemption  from  section  12(d)(l)(G)(i)(II) 
of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  funds  of 
funds  relying  on  section  12(d)(1)(G)  of 
the  Act  to  invest  in  securities  and  other 
financial  instruments.  The  requested 
order  also  would  amend  a  prior  order. ' 
APPLICANTS:  T.  Rowe  Price  Balanced 
Fund,  Inc.  ("Balanced  Fund");  T.  Rowe 
Price  Blue  Chip  Growth  Fund,  Inc.;  T. 
Rowe  Price  California  Tax-Free  Income 
Trust;  T.  Rowe  Price  Capital 
Appreciation  Fund;  T.  Rowe  Price 
Capital  Opportunity  Fund,  Inc.;  T,  Rowe 
Price  Corporate  Income  Fund,  Inc.;  T. 
Rowe  Price  Developing  Technologies 
Fund,  Inc.;  T.  Rowe  Price  Diversified 
Small-Cap  Growth  Fund,  Inc.;  T.  Rowe 
Price  Dividend  Growth  Fund,  Inc.;  T. 
Rowe  Price  Equity  Income  Fund,  Inc.;  T. 
Rowe  Price  Equity  Series,  Inc.;  T.  Rowe 
Price  Financial  Services  Fund,  Inc.;  T. 
Rowe  Price  Fixed  Income  Series,  Inc.;  T. 
Rowe  Price  Global  Technology  Fund, 
hic;  T.  Rowe  Price  GNMA  Fund;  T. 
Rowe  Price  Growth  &  Income  Fund, 
Inc.;  T.  Rowe  Price  Growth  Stock  Fund, 


'  T.  Rowe  Price  Spectrum  Fund.  Inc..  el  al.. 
Investment  Company  Act  Release  Nos.  21371  (Sept. 
22. 1995)  (notice)  and  21425  (Oct.  18.  1995)  (order) 
("Spectrum  Fund  Order"),  (xindition  2  of  the 
Spectrum  Fund  Order  was  amended  by  Reserve 
Investment  Funds.  Inc..  et  al..  Investment  Cx>mpany 
Act  Release  Nos.  22732  (|uly  2.  1997)  (notice)  and 
22770  (July  29. 1997)  (order). 


Inc.;  T.  Rowe  Price  Health  Sciences 
Fund,  Inc.;  T.  Rowe  Price  High  Yield 
Fund,  Inc.;  T.  Rowe  Price  Index  Trust 
Inc.;  T.  Rowe  Price  Institutional  Equity 
Funds,  Inc.;  T.  Rowe  Price  Institutional 
International  Funds,  Inc.;  T.  Rowe  Price 
International  Funds,  Inc.;  T.  Rowe  Price 
International  Index  Fund,  Inc.;  T.  Rowe 
Price  International  Series,  Inc.;  T.  Rowe 
Price  Media  &  Telecommunications 
Fund,  Inc.;  T.  Rowe  Price  Mid-Cap 
Growth  Fund,  Inc.;  T.  Rowe  Price  Mid- 
Cap  Value  Fund,  Inc.;  T.  Rowe  Price 
New  America  Growth  Fund;  T.  Rowe 
Price  New  Era  Fund,  Inc.;  T.  Rowe  Price 
New  Horizons  Fund,  Inc.;  T.  Rowe  Price 
New  Income  Fund,  Inc.;  T.  Rowe  Price 
Personal  Strategy  Funds,  Inc.;  T.  Rowe  - 
Price  Prime  Reserve  Fund,  Inc.;  T.  Rowe 
Price  Real  Estate  Fund,  Inc.;  T.  Rowe 
Price  Retirement  Funds,  Inc.;  T.  Rowe 
Price  Reserve  Investment  Funds,  Inc.;  T. 
Rowe  Price  Science  &  Technology  Fund, 
Inc.;  T.  Rowe  Price  Short-Term  Bond 
Fund.  Inc.;  T.  Rowe  Price  Small-Cap 
Stock  Fund,  hic;  T.  Rowe  Price  Small- 
Cap  Value  Fund,  Inc.;  T.  Rowe  Price 
Spectrum  Fund,  Inc.  (together  with  any 
other  fund  of  funds  relying  on  the 
Spectrum  Fund  Order,  "Spectrum 
Funds");  T.  Rowe  Price  State  Tax-Free 
Income  Trust;  T.  Rowe  Price  Summit 
Funds,  Inc.;  T.  Rowe  Price  Summit 
Municipal  Funds,  Inc.;  T.  Rowe  Price 
Tax-Efficient  Funds,  Inc.;  T.  Rowe  Price 
Tax-Exempt  Money  Fund.  Inc.;  T.  Rowe 
Price  Tax-Free  High  Yield  Fund,  Inc.;  T. 
Rowe  Price  Tax-Free  Income  Fund,  Inc.; 
T.  Rowe  Price  Tax-Free  Intermediate 
Bond  Fund,  Inc.;  T.  Rowe  Price  Tax- 
Free  Short-Intermediate  Fund,  Inc.;  T. 
Rowe  Price  U.S.  Bond  Index  Fund,  Inc.; 
T.  Rowe  Price  U.S.  Treasury  Funds,  Inc.; 
T.  Rowe  Price  Value  Fund,  Inc.;  T.  Rowe 
Price  Institutional  Income  Funds.  Inc. 
(collectively,  together  with  any  other 
registered  open-end  investment 
company  that  is  in  the  same  group  of 
investment  companies  as  the  named 
investment  companies,  the  "Price 
Funds");  and  T.  Rowe  Price  Associates, 
Inc.  ("T.  Rowe  Price"). 
FILING  DATES:  The  application  was  filed 
on  October  8,  2002  and  amended  on 
March  13,  2003. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  7,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 


service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  c/o  T.  Rowe 
Price  Associates,  Inc.,  100  East  Pratt 
Street,  Bahimore,  MD  21202,  Attn.: 
Henry  H.  Hopkins,  Esq.  and  Forrest  R. 
Foss,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sullivan«  Senior  Counsel,  at  (202) 
942-0681,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0578 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Balanced  Fund  is  a  Maryland 
corporation  registered  under  the  Act  as 
an  open-end  management  investment 
company.  T.  Rowe  Price  is  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940,  and  is 
the  investment  adviser  to  the  Balanced 
Fund.  The  Balanced  Fund  will  invest  in 
shares  of  the  T.  Rowe  Price  Institutional 
High  Yield  Fund  ("IHY  Fund")  and/or 
any  other  Price  Fund  (collectively,  the 
"Underlying  Fimds"),  as  well  as  directly 
in  stocks,  bonds,  and  other  securities. 
Applicants  request  that  the  relief  also 
apply  to  other  existiiig  Price  Fimds  and 
any  Price  Funds  that  might  be  organized 
in  the  future  (collectively,  the  "Upper- 
Tier  Funds")  that  wish  to  invest  in  any 
existing  or  future  Underlying  Fund.^ 

2.  The  IHY  Fund  was  created  for  the 
purpose  of  offering  a  high  yield 
investment  option  to  institutional 
clients  of  T.  Rowe  Price  and  Price 
International  and  various  Price  Funds, 
such  as  the  Balanced  Fund,  that  invest 
a  portion  of  their  assets  in  high  yield 
bonds.  Applicants  believe  that  the  IHY 
Fund  will  provide  a  more  efficient  and 
cost-effective  means  of  investing  assets 
of  the  Balanced  Fimd,  as  well  as  other 
Price  Funds  acting  as  Upper-Tier  Funds, 


'  Applicants  represent  that  all  existing  entities 
that  currently  intend  to  rely  on  the  requested  order 
are  named  as  applicants  and  that  any  registered 
open-end  management  investment  company  that 
may  rely  on  the  order  in  the  future  will  do  so  only 
in  accordance  with  the  terms  and  conditions  of  tlie 
application. 


that  are  allocated  to  high  yield 
securities. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1)  of  the  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock  or  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  investment  companies,  represent 
more  than  10%  of  the  acquiring 
company's  total  assets.  Section 
12(d)(1)(B)  of  the  Act  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
ovtrn  more  than  3%  of  the  acquired 
company's  voting  stock,  or  cause  more 
than  10%  of  the  acquired  company's 
voting  stock  to  be  owned  by  investment 
companies. 

2.  Section  12(d)(l(G)  of  the  Act 
provides  that  section  12(d)(1)  wall  not 
apply  to  securities  of  an  acquired 
company  purchased  by  an  acquiring 
company  if:  (i)  The  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (ii)  the  acquiring  company 
holds  only  securities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 
paper;  (iii)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
not  excessive  under  rules  adopted 
pursuant  to  section  22(b)  or  section 
22(c)  of  the  Act  by  a  securities 
association  registered  under  section  ISA 
of  the  Securities  Exchange  Act  of  1934 
or  by  the  Conunission;  and  (iv)  the 
acquired  company  has  a  policy  that 
prohibits  it  from  acquiring  securities  of 
registered  open-end  management 
investment  companies  or  registered  unit 
investment  trusts  in  reliance  on  section 
12(d)(1)(F)  or  (G)  of  the  Act.  Applicants 
state  that  the  proposed  arrangement 
would  comply  with  the  provisions  of 
section  12(d)(1)(G),  but  for  the  fact  that 
the  Balanced  Fund's  investment  policies 
contemplate  that  its  investments  wrill 
include  direct  investments  in  equity 
securities,  bonds,  and  other  securities. 

3.  Section  12(d)(l)a)  of  the  Act 
provides  that  the  Commission  may 
exempt  persons  or  transactions  from  any 
provision  of  section  12(d)(1)  if,  and  to 
the  extent  that,  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 


request  an  order  imder  section 
12(d)(l)(J)  exempting  them  from  section 
12(d)(l)(G)(i)(n).  Applicants  assert  that 
permitting  the  Balanced  Fund  and  other 
Upper  Tier  Fimds  to  invest  in 
Underlying  Funds  and  directly  in 
securities  as  proposed,  would  not  raise 
any  of  the  concerns  that  the 
requirements  of  section  12(d)(1)(G)  were 
designed  to  address. 

B.  Spectrum  Fund  Order 

1.  Applicants  also  request  an  order 
under  section  12(d)(l)(J)  of  the  Act  and 
imder  sections  6(c)  and  17(b)  of  the  Act 
to  amend  the  Spectrum  Fund  Order  and 
permit  an  Upper-Tier  Fund  in  which  a 
Spectrum  Fund  invests  pursuant  to  the 
Spectrum  Fund  Order  (Spectrum 
Underlying  Fimd")  to  purchase  shares 
of  an  Underlying  Fund  in  excess  of  the 
limits  contained  in  section  12(d)(l)(A)(i) 
of  the  Act  but  within  the  limits  in 
section  12(d)(l)(A)(ii)  and  (iii). 

2.  Applicants  beUeve  that  the 
proposed  modification  of  the  Spectrum 
Fund  Order  satisfies  the  standards  of 
sections  12(d)(l)0).  6(c),  and  17(b).  The 
requested  amendment  would  allow  a 
Spectrum  Underlying  Fund  to  own  in 
excess  of  3%  of  the  outstanding  voting 
securities  of  IHY  Fimd  or  another 
Underlying  Fund.  Applicants  submit 
that  any  concerns  about  undue 
influence  underlying  section  12(d)(1)  of 
the  Act  are  addressed  by  the  fact  that 
the  Spectrum  Underlying  Fund  and  the 
IHY  Fund  or  another  Underlying  Fund 
vfiW  be  in  the  same  group  of  investment 
companies.  Since  the  Spectrum 
Underlying  Fund  will  remain  subject  to 
the  limits  in  section  12(d)(l)(A)(ii)  and 
(iii)  when  it  invests  in  the  IHY  Fund  or 
another  Underlying  Fund,  applicants 
submit  that  concerns  about  complex 
fund  structures  and  layering  of  fees  will 
not  be  present.  Applicants  also  submit 
that  the  conditions  to  the  Spectrum 
Fund  Order  (as  they  would  be  modified) 
and  the  conditions  to  the  requested 
order  further  would  address  these 
concerns. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  Before  approving  any  advisory 
contact  under  section  15  of  the  Act,  the 
board  of  directors/trustees  ("Board")  of 
the  Balanced  Fund  or  any  Upper  Tier 
Fund,  including  a  majority  of  the 
directors/trustees  who  are  not 
"interested  persons"  as  defined  in 
section  2(a)(19)  of  the  Act,  will  find  that 
advisory  fees,  if  any,  charged  under 
such  contract  are  based  on  services 
provided  that  are  in  addition  to,  rather 


than  duplicative  of,  services  provided 
pursuant  to  the  Underlying  Fund's 
advisory  contract.  Such  finding,  and  the 
basis  upon  which  the  finding  was  made, 
will  be  recorded  fully  in  the  minute 
books  of  the  Balanced  Fund  or  Upper 
Tier  Fimd. 

2.  Applicants  will  comply  with  all 
provisions  of  section  12(d)(1)(G)  of  the 
Act,  except  for  section  12(d)(l)(G)(i)(II) 
to  the  extent  that  it  restricts  the 
Balanced  Fund  or  an  Upper  Tier  Fund 
from  investing  directly  in  securities  as 
described  in  the  application. 

Applicants  also  agree  that  conditions 
number  2  and  5  to  the  Spectrum  Fund 
Order  would  be  modified  as  follows  (for 
purposes  of  these  conditions,  the 
defined  terms  have  the  same  meanings 
as  in  the  Spectrum  Fund  Order): 

2.  No  Underlying  Fund  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act,  except  to  the  extent  such 
Underlying  Fund  acquires  securities  of 
another  investment  company  pursuant 
to  exemptive  relief  from  the 
Commission  permitting  such 
Underlying  Fund  to  acquire  securities  of 
one  or  more  registered  open-end 
investment  companies  in  the  same 
group  of  investment  companies  as  the 
Underlying  Fund  (a)  that  are  money 
market  funds  or  short-term  bond  funds 
for  short-term  cash  management 
purposes;  or  (b)  within  the  limits  in 
section  12(d)(l)(A)(ii)  and  (iii)  of  the 
Act. 

5.  Any  sales  charges  or  service  fees 
charged  with  respect  to  securities  of 
Spectrum  Fund,  when  aggregated  with 
(i)  any  sales  charges  and  service  fees 
paid  by  Spectrum  Fund  with  respect  to 
securities  of  the  Underlying  funds,  and 
(ii)  any  sales  charges  and  service  fees 
paid  by  an  Underlying  Fund  with 
respect  to  securities  acquired  as 
permitted  in  condition  2(b),  shall  not 
exceed  the  limits  set  forth  in  Rule  2830 
of  the  Rules  of  Conduct  of  the  National 
Association  of  Securities  Dealers,  Inc. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-6552  Filed  3-18-03;  8:45  am) 

BtLUNG  CODE  8010-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftotoasa  No.  IC-25957;  File  No.  812-12668] 

Lincoln  Benefit  Life  Co.  et  ai.;  Notice 
of  Application 

March  12.  2003. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  an  application  for  an 
amended  order  pursuant  to  Section 
26(c)  of  the  Investment  Company  Act  of 
1940  (the  "1940  Act"). 

APPUCANTS:  Lincoln  Benefit  Life 
Company  ("Lincoln  Benefit"),  Lincoln 
Benefit  Life  Variable  Annuity  Account 
(the  "VA  Account"),  and  Lincoln 
Benefit  Life  Variable  Life  Account  (the 
"VL  Account")  (collectively, 
"Applicants"). 

SUMMARY  OF  APPUCATION:  Applicants 
seelc  an  order  of  the  Commission 
amending  a  prior  order  granted  April 
30,  2002  (Release  No.  IC-25562)  (the 
"April  30  Order"),  which  authorized 
Applicants  to  effect  a  substitution  of 
shares  of  one  underlying  portfolio  for 
shares  of  another  portfolio.  The  purpose 
of  the  Amendment  is  to  modify  a  term 
of  the  April  30  Order  pertaining  to 
limits  on  the  receipt  of  direct  or  indirect 
future  benefits  from  the  Replacement 
Fund,  its  adviser,  or  their  affiliates. 
FILING  DATE:  The  application  was  filed 
on)ime  11,2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Commission's  Secretary  and 
serving  Applicants  with  a  copy  of  the 
request,  in  person  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  on  April  7, 
2003,  and  must  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0609. 
Applicants:  c/o  Jorden  Burt  LLP,  1025 
Thomas  Jefferson  Street,  NW.,  Suite  400 
East.  Washington,  DC  20007-0806, 
Attention:  Christopher  S.  Petito,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 


Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090]. 

Applicants'  Representations 

1.  Lincoln  Benefit  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  state  of  Nebraska.  The  VA 
Account  is  a  segregated  asset  account  of 
Lincoln  Benefit.  It  was  established  in 
1992  and  is  registered  as  a  unit 
investn^ent  trust  tinder  the  1940  Act. 
Lincoln  Benefit  issues  certain  variable 
annuity  contracts  through  the  VA 
Account. 

2.  The  VL  Account  was  established  in 
1992  and  is  registered  as  a  unit 
investment  trust  under  the  1940  Act. 
The  VL  Account  is  used  to  fund  certain 
variable  life  insurance  policies  issued 
by  Lincoln  Benefit.  (The  VA  Account 
and  the  VL  Account  are  referred  to 
collectively  as  the  "Separate  Account 
Applicants."  Certain  variable  annuity 
contracts  and  variable  life  policies  are 
referred  to  herein  as  "Contracts."). 

3.  In  the  substitution  approved  by  the 
April  30  Order  (the  "Substitution"), 
Lincoln  Benefit,  on  behalf  of  the 
Separate  Account  Applicants, 
substituted  shares  of  T.  Rowe  Price 
MidCap  Growth  Fund  (the 
"Replacement  Fund"),  a  series  of  the  T. 
Rowe  Price  Equity  Series,  Inc..  for 
shares  of  the  Strong  Discovery  Fund  II 
(the  "Replaced  Fund  ").  The 
Substitution  is  described  in  more  detail 
in  the  Notice  of  Application  for  the 
April  30  Order  (Release  No.  IC-25509 
(April  4.  2002)  (the  "Notice")]. 

4.  One  of  the  representations  (the 
"Service  Fee  Representation")  in  the 
Notice,  which  Applicants  now  seek  to 
amend,  is  the  following: 

Lincoln  Benefit  does  not  currently  receive, 
and  will  not  receive  for  three  years  from  the 
date  of  the  requested  Commission  order,  any 
direct  or  indirect  beneflt  from  the 
Replacement  Fund,  T.  Rowe  Price  Inc.,  or 
any  of  its  afflliates  at  a  higher  rale  than 
Lincoln  Benefit  has  received  from  the 
Replaced  Fund,  SCM.  or  any  of  its  afflliates. 
including  without  limitation  Rule  12b-l  fees, 
shareholder  service  or  administrative  or  other 
service  fees,  revenue  sharing  or  other 
arrangements,  either  with  specific  reference 
to  the  Replacement  Fund  or  as  part  of  an 
overall  business  arrangement. 

5.  Applicants  state  that  on  May  17, 
2002,  they  effected  the  Substitution  in 
full  compliance  with  the  April  30  Order. 
Applicants  represent  that  they  intend  to 
continue  to  comply  with  Service  Fee 


Representation  unless  and  imtil  the 
amended  order  is  granted. 

6.  Applicants  seek  to  amend  the  April 
30  Order  to  permit  the  replacement  of 
the  Service  Fee  Representation  with  the 
following  representation  (the  "Amended 
Service  Fee  Representation"): 

Lincoln  Benefit  will  not  receive,  for  three 
years  from  the  date  of  the  Substitution,  any 
direct  or  indirect  benefits  from  the 
Replacement  Fund,  its  adviser  or 
underwriter,  or  their  respective  affiliates,  in 
connection  with  assets  attributable  to 
Contracts  affected  by  the  Substitution,  at  a 
higher  rale  than  it  received  from  the 
Replaced  Fund,  its  adviser  or  underwriter,  or 
their  respective  afflliates,  including  without 
limitation  Rule  12b-l  fees,  shareholder 
service  or  administrative  or  other  service 
fees,  revenue-sharing  or  other  arrangements 
in  connection  with  such  assets.  Lincoln 
Benefit  represents  that  the  Substitution  and 
its  selection  of  the  Replacement  Fund  was 
not  motivated  by  any  financial  consideration 
paid  or  to  be  paid  to  it  by  the  Replacement 
Fund,  its  adviser  or  underwriter,  or  their 
respective  affiliates. 

Applicants  state  that  the  effect  of  the 
Amended  Service  Fee  Representation 
would  be  to  limit  the  effects  of  the 
Service  Fee  Representation  to  assets 
attributable  to  Contracts  actually    . 
affected  by  the  Substitution. 

7.  Applicants  state  that  after  the 
Notice  was  issued,  they  learned  that 
another  substitution  order  involving 
similar  circumstances  would  be  issued 
to  other  insurance  companies  and  their 
respective  separate  accounts  in  part 
based  on  a  representation  identical  in 
substance  to  the  Amended  Service  Fee 
Representation.'  Applicants  contacted 
the  Commission  staff  during  the  notice 
period  and  participated  in  discussions 
with  the  staff.  Through  those 
discussions.  Applicants  determined  that 
applying  for  an  amendment  before 
issuance  of  the  April  30  Order  would 
have  required  issuance  of  a  new  notice 
and  a  new  notice  period,  thereby 
delaying  the  Substitution.  Applicants 
were  particularly  concerned  that 
delaying  the  Substitution  could  possibly 
harm  affected  Contract  owners  because 
of  the  potentially  adverse  effects  of 
dwindling  assets  on  the  Replaced 
Fund's  expenses  and  performance. 
Because  Applicants  thought  it  would  be 
in  the  best  interests  of  Contract  owners 
to  effect  the  Substitution  without  delay, 
they  decided  to  effect  the  Substitution 
on  the  terms  set  forth  in  the  Notice  and 
wait  to  seek  the  amendment  imtil  after 
the  April  30  Order  issued.  Applicants 
believed  that  following  this  course  of 
action  would  not  prejudice  their  ability 
to  obtain  the  requested  relief.  On  May 


'  American  Enterprise  Life  Insurance  Company,  et 
al..  Release  No.  JC-ZSS16  (April  10.  20021  (notice). 


1,  2002,  an  order  was  issued  to        ■" 
American  Enterprise  Life  Insurance 
Company,  et  al.  (Release  No.  IC-25561) 
(the  "May  1  Order").  Applicants  note 
that  the  Amended  Service  Fee 
Representation  is  consistent  with  the 
corresponding  representation  made  in 
the  exemptive  application  filed  by 
American  Enterprise  Life  Insurance 
Company,  et  al. 

Applicants'  Legal  Anal3rsis 

1.  Section  26(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "[i)t 
shall  be  imlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution." 
The  purpose  of  Section  26(c)  is  both  to 
protect  the  expectations  of  investors  that 
the  unit  investment  trust  will 
accumulate  the  shares  of  a  particular 
issuer  and  to  prevent  unscrutinized 
substitutions  which  might,  in  effect, 
force  shareholders  dissatisfied  with  a 
substituted  security  to  redeem  their 
shares,  thereby  incurring  either  a  loss  of 
the  sales  load  deducted  from  initial 
purchase  payments,  an  additional  sales 
load  upon  reinvestment  of  the 
redemption  proceeds,  or.both.  Section 
26(c)  affords  this  protection  to  investors 
by  preventing  a  depositor  or  trustee  of 

a  unit  investment  trust  holding  the 
shares  of  one  issuer  frtim  substituting 
for  those  shares  the  shares  of  another 
issuer,  unless  the  Commission  approves 
the  substitution. 

2.  By  approving  the  April  30  Order, 
the  Commission  determined  that  the 
Substitution  was  "consistent  with  the 
protection  of  the  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  [the  1940  Act]." 
Applicants  submit  that  the  amended 
order  also  will  meet  this  standard. 
Applicants  submit  that  the  requested 
amendment  is  appropriate  and  in  the 
public  interest,  and  diat  the  interests  of 
fairness  require  that  the  April  30  Order 
be  amended  to  be  no  more  restrictive 
than  the  relief  granted  other  parties  in 
the  same  circumstances. 

3.  Applicants  submit  that  a  restriction 
of  the  type  in  the  April  30  Order  is  less 
necessary  in  the  context  of  a  hquidation. 
Applicants  submit  that  in  this  situation, 
the  need  for  a  substitution  is  forced  on 
the  insurer  and  is  not  a  product  of  the 
insurer's  independent  business 
planning.  Accordingly,  Applicants 
argue,  it  is  less  likely  that  an  improper 
or  self-interested  motive  has  prompted 
the  insurer's  action,  and  it  should  not  be 
presumed  that  a  prophylactic  measiu« 
like  the  Service  Fee  Representation  is 
necessary.  Moreover,  Applicants  believe 


that  because  the  Amfended  Service  Fee 
Representation  directly  and  fully  denies 
the  existence  of  any  financial  incentive 
from  the  Replacement  Fund  or  its 
affiliates,  the  broad  restriction  imposed 
by  the  existing  Service  Fee 
Representation  is  wholly  imnecessary. 

4.  Second,  Applicants  submit  that  the 
existing  Service  Fee  Representation 
places  a  significant  burden  on  assets 
that  are  entirely  unrelated  to  the 
Substitution.  Applicants  state  that . 
because  the  Replaced  Fimd  was  not 
popular  among  investors,  only  a  few 
Contracts  and  a  small  amount  of 
Applicants'  subaccount  assets  were 
invested  in  the  Replaced  Fund.  On  the 
other  hand,  a  significant  amount  of 
subaccount  assets  were  invested  in  the 
Replacement  Fund,  which  was  an 
existing  investment  option  under  the 
Contracts.  AppUcants  submit  that  in  the 
absence  of  the  Substitution,  the  service 
fee  rate  was  set  and  could  be  changed 
as  a  product  of  arm's  length  bargaining 
between  Applicants  and  the 
Replacement  Fund's  adviser.  Applicants 
submit  that  it  is  unfair  to  impose  an 
artificial  restriction  on  Applicants' 
negotiating  posture  with  respect  to  all 
service  fees  for  all  of  those  assets,  as 
well  as  assets  relating  to  ilew  product 
developments  entirely  unrelated  to  the 
Substitution,  because  of  a  substitution 
that  was  compelled  by  circimistances 
beyond  Applicants'  control. 

5.  Applicants  also  argue  that  imposing 
the  restriction  in  the  existing  Service 
Fee  Representation  may  discourage 
insurers  in  some  circumstances  firom 
selecting  the  most  appropriate 
replacement  fund  in  future 
substitutions.  Applicants  argue  that 
limiting  service  fees  with  respect  to  all 
other  funds  in  a  replacement  fund's 
fund  complex  creates  an  incentive  for 
insurers  to  effect  substitutions  only  with 
members  of  fund  families  in  which  the 
insurer  does  not  already  invest,  and  that 
this  incentive  may  conflict  vdth  the 
interests  of  investors. 

6.  Applicants  submit  that  fairness 
requires  that  the  Service  Fee 
Representation  be  amended  to  conform 
with  the  representation  on  which  the 
May  1  Order  was  based.  Applicants 
submit  that  the  circumstances  there 
were  identical  in  all  material  respects 
v«th  the  circimistancBS  presented  by 
this  substitution.  Applicants  state  that 
both  cases  involved  the  liquidation  of 
an  unaffiliated  fund  for  reasons 
imrelated  to  the  affected  insiu«rs  and 
the  substitution  into  another 
unaffiUated  fund.  Applicants  submit 
that  by  granting  the  May  1  Order,  the 
Commission  determined  that  a 
representation  such  as  the  Amended 
Service  Fee  Representation  was  in  the 


public  interest  in  circiunstances 
involving  a  substitution  prompted  by 
liquidation  of  an  unaffiliated  fund. 
Given  the  similarity  of  the  two  cases. 
Applicants  submit  that  here  also,  the 
proposed  change  in  the  Service  Fee 
Representation  would  be  fair  and  in  the 
pubUc  interest. 

7.  Applicants  submit  that,  for  the 
reasons  summarized  above,  their  request 
meets  the  standards  set  out  in  Section 
26(c)  of  the  1940  Act.  Accordingly, 
Applicants  request  an  order,  pursuant  to 
Section  26(c)  of  the  1940  Act,  amending 
the  April  30  Order  as  requested  above. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary'. 
[FR  Doc.  03-6495  Filed  3-18-03:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25959;  File  No.  81 2-1 2828] 

Allianz  Life  Insurance  Company  of 
Nortti  America,  et  al. 

March  14,  2003. 

agency:  The  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  of  approval  pursuant  to  section     ' 
26(c)  of  the  Investment  Company  Act  of 
1940  (the  "1940  Act").  

APPLICANTS:  Allianz  Life  Insurance 
Company  of  North  America  ("Allianz 
Life"),  Allianz  Life  Variable  Accoimt  A 
("Allianz  Account  A"),  Allianz  Life 
Variable  Account  B  ("Allianz  Account 
B"),  Allianz  Life  Insurance  Company  of 
New  York  ("AUianz  Life  of  NY")  and 
Allianz  Life  of  NY  Variable  Account  C 
("Allianz  Accbimt  C").  Alhanz  Life  and 
Allianz  Life  of  NY  are  collectively 
referred  to  as  the  "Insurance  Company 
Applicants."  Alliaqz  Account  A, 
Allianz  Accoimt  B  and  Allianz  Account 
C  are  collectively  referred  to  as- the 
"Separate  Accoimt  Applicants." 
FILING  DATE:  The  application  was  filed 
on  May  20,  2002,  and  amended  and 
restatedon  August  6,  2002,  December   * 
16,  2002,  March  7,  2003  and  March  13, 
2003. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  of  approval  to  permit 
the  substitution  ofshM^s  of  The  Drejrfus 
Stock  Index  Fund  ("Dreyfus  Fund")  for 
shares  of  Franklin  Templeton  Variable 
Insurance  Products  Trust's  (the 
"Trust's")  Franklin  S&P  500  Index  Fund 
("Franklin  Fund")  (the  "Substitution"). 
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HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  3,  2003,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Allianz  Life  Insurance 
Company  of  North  America,  5701 
Golden  Hills  Drive,  Minneapolis, 
Minnesota  55416,  Attention:  Stewart  D. 
Gregg,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leland  B.  Erickson,  Staff  Attorney,  or 
Zandra  Y.  Bailes,  Branch  Chief,  Division 
of  Investment  Management,  Office  of 
Insurance  Products,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  The  . 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549  (tel.  (202)  942-8090). 

Applicants'  Representations 

1 .  Allianz  Life  is  organized  under  the 
laws  of  the  state  of  Minnesota.  Allianz 
Life  offers  fixed  and  variable  life 
insurance  and  annuities  and  group  life, 
accident  and  health  insurance.  Allianz 
Life  is  licensed  to  do  direct  business  in 
49  states  and  the  District  of  Columbia. 
Allianz  Life  is  a  wholly-owned 
subsidiary  of  Allianz  Versichenings  AG 
Holding. 

2.  Allianz  Life  of  NY  is  organized 
under  the  laws  of  the  state  of  New  York. 
(Until  January  1,  2003,  Allianz  Life  of 
NY  was  known  as  Preferred  Life 
Insurance  Company  of  New  York). 
Allianz  Life  of  NY  offers  variable 
annuities,  group  life,  and  group  accident 
and  health  insurance.  Allianz  Life  of  NY 
is  licensed  to  do  business  in  six  states, 
including  New  York  and  the  District  of 
Columbia.  Allianz  Life  of  NY  is  a 
wholly-owned  subsidiary  of  Allianz 
Life,  which  is  a  wholly-owned 
subsidiary  of  Allianz  Versichenings  AG 
Holding. 

3.  Allianz  Account  A  is  a  segregated 
asset  account  of  Allianz  Life.  Allianz 


Account  A  was  established  by  Allianz 
Life  on  May  31,1985,  under  Minnesota 
insurance  laws.  Allianz  Account  A  is 
used  to  fund  certain  variable  life 
insurance  policies  issued  by  Allianz 
Life.  Allianz  Account  A  is  divided  into 
several  subaccounts,  each  of  which 
invests  in  and  reflects  the  investment 
performance  of  a  specific  underlying 
registered  investment  company  or 
portfolio  thereof.  Allianz  Account  A  is 
registered  as  a  unit  investment  trust 
under  the  1940  Act. 

4.  Allianz  Account  B  is  a  segregated 
asset  account  of  Allianz  Life.  Allianz 
Account  B  was  established  by  Allianz 
Life  on  May  31. 1985.  under  Minnesota 
insurance  laws.  Allianz  Account  B  is 
used  to  fund  certain  variable  annuity 
contracts  issued  by  Allianz  Life.  Allianz 
Account  B  is  divided  into  several 
subaccounts,  each  of  which  invests  in 
and  reflects  the  investment  performance 
of  a  specific  underlying  registered 
investment  company  or  portfolio 
thereof.  Allianz  Account  B  is  registered 
as  a  unit  investment  trust  under  the 
1940  Act. 

5.  Allianz  Account  C  is  a  segregated 
asset  account  of  Allianz  Life  of  NY. 
Allianz  Account  C  was  established  by 
Allianz  Life  of  NY  on  Februar>'  26,  1988 
under  New  York  insurance  laws.  (Until 
January  1,  2003,  Allianz  Account  C  was 
known  as  Preferred  Life  Account  C). 
Allianz  Account  C  is  used  to  fund 
certain  varijable  annuity  contracts  issued 
by  Allianz  Life  of  NY.  Allianz  Account 
C  is  divided  into  several  subaccounts, 
each  of  which  invests  in  and  reflects  the 
investment  performance  of  a  specific 
underlying  registered  investment 
company  or  portfolio  thereof.  Allianz 
Account  C  is  registered  as  a  unit 
investment  trust  under  the  1940  Act. 

6.  The  Separate  Account  Applicants 
support  certain  variable  annuity 
contracts  and  variable  life  policies 
(collectively,  the  "Contracts")  issued  by 
the  Insurance  Company  Applicants.  The 
Contracts  offer  a  large  number  of  widely 
diverse  variable  investment  options.  For 
purposes  of  clarity,  the  Contracts  can  be 
divided  into  four  general  categories. 
There  are  currently  offered  contracts 
and  three  categories  of  closed  contracts 
no  longer  available  for  sale. 

•  First,  there  are  six  currently  offered 
Contracts  that  historically  have  offered 
the  Franklin  Fund.  Each  of  these 
Contracts  currently  offers  a  total  of  50 
variable  investment  options,  including  a 
money  market  investment  option.  (The 
Franklin  Fund  is  not  included  as  one  of 
the  50  available  options,  as  it  is  closed 
to  allocations  of  new  premium 
payments  and  transfers  of  Contract 
value.)  Each  Contract  in  this  Category 
offers  the  same  50  investment  options. 


•  Second,  there  are  two  "Category  1 
Closed  Contracts."  These  are  Contracts 
that  are  no  longer  available  for  sale. 
Each  of  these  Contracts  makes  available 
the  same  investment  options  that  are 
available  through  curi^ntly  offered 
Contracts,  and,  as  such,  each  of  these 
Contracts  permits  owners  of  existing 
Contracts  to  allocate  new  premium 
payments  and  transfers  among  50 
investment  options. 

•  Third,  there  is  one  "Category  2 
Closed  Contract."  This  Contract  is  no 
longer  available  for  sale.  This  Contract 
permits  owners  of  existing  Contracts  to 
allocate  nevy  premium  payments  and 
transfers  among  forty-two  variable 
investment  options,  including  a  money 
market  option. 

•  Fourth,  there  are  three  "Category  3 
Closed  Contracts."  These  Contracts  are 
no  longer  available  for  sale.  These 
contracts  permit  owners  of  existing 
Contracts  to  allocate  new  premiums  (if 
permitted  by  the  terms  of  the  Contract) 
and  transfers  among  thirty-six  variable 
investment  options,  including  one 
money  market  option.  Each  Contract  in 
this  Category  offers  the  same  thirty-six 
investment  options. 

7.  As  of  March  13.  2003,  42  of  the  50 
investment  options  offered  through 
currently  offered  Contracts  and  Category 
1  Closed  Contracts  have  been  offered 
through  each  of  these  Contracts  for  a 
year  or  more.  All  of  the  investment 
options  available  in  the  Category  2 
Closed  Contract  other  than  the  Dreyfus 
Fund  hav>e  been  available  for  over  a 
year.  Lastly,  all  of  the  investment 
options  available  in  the  Category  3 
Closed  Contracts  other  than  the  Dreyfus 
Fund  have  been  available  through  each 
of  these  Contracts  for  over  a  year.  In 
addition.  Applicants  will  not  add  or 
close  any  investment  options  prior  to 
the  effective  date  of  the  proposed 
Substitution. 

8.  Under  the  Contracts,  the  Insurance 
Company  Applicants  reserve  the  right  to 
substitute  one  of  the  variable  investment 
options  with  another  variable 
investment  option  subject  to  prior 
approval  of  the  Commission.  Moreover, 
the  Insurance  Company  Applicants  are 
entitled  to  limit  further  investment  in  a 
variable  investment  option. 

9.  Each  Contract  permits  transfers  of 
Contract  values.  In  most  instances,  up  to 
twelve  transfers  may  be  made  during 
each  year  free  of  charge.^  There  is 
currently  no  limitation  on  the  aggregate 
number  of  transfers  that  may  be  made. 


*  1  For  the  Allianz  Life  variabie  immediate 
annuity  contract,  currently  an  unlimited  number  of 
transfers  is  permitted  each  year  without  charge, 
however,  Allianz  Life  has  reserved  the  right  to  limit 
the  number  of  free  transfers  each  year  (File  Number 
33-76190). 


other  than  the  twelve  free  transfers  per 
year  limit  referred  to  above.  A  charge 
may  be  assessed  for  transfers  made  after 
the  acciunulation  period  ends.  For 
deferred  variable  annuity  contracts,  after 
the  accumulation  period,  no  transfers 
are  permitted  from  the  fixed  annuity 
option  to  the  variable  annuity  option. 

10.  The  Contracts  provide  for  a  free 
withdrawal  privilege  equal  to  at  least 
10%  of  Contract  value  annually;  this 
right  is  not  subject  to  reduction  or 
withdrawal.  No  tax  liability  or 
consequences  are  associated  with  the 
transfer  of  Contract  values  within  the 
Contract. 

11.  The  Franklin  Fund  is  part  of  the 
Trust,  which  was  organized  as  a 
Massachusetts  business  trust  on  April 
26. 1988.  Shares  of  the  Franklin  Fund 
are  sold  to  the  Separate  Accoimt 
Applicants  for  the  purpose  of  fimding 
the  Contracts.  The  Franklin  Fund  is 
managed  by  Franklin  Advisers.  Inc. 
("Franklin  Advisers").  The  Franklin 
Fimd's  investment  objective  is  to  match 
the  performance  of  the  Standard  & 
Poor's  500  Composite  Stock  Price  Index 
("S&P  500  Index")  before  the  deduction 
of  fund  expenses.  The  Franklin  Fund 
seeks  to  invest  at  least  80%  of  its  total 
assets  in  the  common  stocks  of 
companies  included  in  the  S&P  500 
Index.  The  Trust  offers  two  classes  of 
shares  of  the  Franklin  Fund  to  insurance 
company  separate  accounts.  The  terms 
of  the  Class  1  and  Class  2  shares  are 
identical  except  that  the  Class  2  shares 
bear  the  expenses  of  the  Class  2 
distribution  plan.  The  Trust  is  registered 
as  an  open-end  management  company 
under  the  1940  Act,  and  its  shares  are 
registered  as  securities  imder  the 
Seciuities  Act  of  1933  ("1933  Act"). 


Under  an  agreement  with  Franklin 
Advisers.  SSgA  Funds  Management. 
Inc.  ("SSgA")  is  the  Franklin  Fund's 
sub-adviser.  Neither  Franklin  Advisers 
nor  SSgA  is  affiliated  with  the 
Applicants. 

12.  The  Dreyfus  Fund  is  a  Maryland 
Corporation  formed  on  January  24. 
1989.  It  is  registered  as  an  open-end 
management  company  imder  the  1940 
Act.  and  its  shares  are  registered  as 
securities  under  the  1933  Act.  The 
investment  adviser  for  the  Drejrfus  Fimd 
is  The  Dreyfus  Corporation  ("Dreyfus"). 
Shares  of  the  Dreyfus  Fimd  are  currently 
sold  exclusively  to  insurance  company 
separate  accounts  for  the  purpose  of 
funding  variable  annuity  contracts  and 
variable  life  insurance  policies.  Like  the 
Franklin  Fiind,  the  Dreyfus  Fimd's 
investment  objective  is  to  match  the 
total  return  of  the  S&P  500  Index.  The 
Dreyfus  Fund  attempts  to  have  a 
correlation  with  the  S&P  500  Index  of  at 
least  .95  before  expenses.  A  correlation 
of  1.00  would  mean  that  the  Dreyfus 
Fimd  and  the  S&P  500  Index  were 
perfectly  correlated.  The  Dreyfus  Fund 
offers  two  classes  of  shares.  Initial  Class 
and  Service  Class.  The  terms  of  the 
Initial  Class  and  Service  Class  are 
identical  except  that  the  Service  Class 
shares  bear  the  expenses  of  the  Service 
Class  distribution  plan.  Mellon  Equity 
Associates,  an  affiliate  of  Dreyfus,  serves 
as  the  Dreyfus  Fund's  index  fund 
manager.  Neither  Dreyfus  nor  Mellon 
Equity  Associates  is  affiliated  with  the 
Applicants. 

13.  In  December  of  2001.  the 
Insurance  Company  Applicants  were 
informed  by  Franklin  Advisers  that  the 
Board  of  Trustees  of  the  Franklin  Fund 
had  determined  that  the  Franklin  Fund 


would  be  dissolved  and  liquidated. 
Franklin  Advisers  stated  that  the  closing 
of  the  Franklin  Fund  was  proposed 
primarily  because  the  Franklin  Fund 
had  not  attracted  and/or  retained 
sufficient  assets  to  be  a  sufficiently 
economically  viable  fimd. 

14.  Effective  May  1 ,  2002,  in     , 
anticipation  of  the  closing  of  the 
Franklin  Fund,  the  Insurance  Company 
Applicants  closed  the  Franklin  Fund  to 
new  premiums  and  transfers.  Also  on 
May  1,  the  Insurance  Company 
Applicants  added  the  Dreyfus  Fund  as    - 
a  variable  investment  option  offered 
through  the  Contracts. 

15.  Applicants  request  the 
Commission's  approval  to  effect  the 
substitution  of  shares  of  the  Franklin 
Fund  with  shares  of  the  corresponding 
class  of  shares  of  the  Dreyfus  Fund. 
Dreyfus  Initial  Class  shares  would  be 
substituted  for  Franklin  Class  1  shares, 
and  Dreyfus  Service  Class  shares  would 
be  substituted  for  Franklin  Class  2 
shares. 

16.  Applicants  believe  that  the 
Dreyfus  Fund  is  an  appropriate 
replacement  for  the  Franklin  Fund,  and 
an  appropriate  investment  vehicle  for 
the  Contract  owners,  because  the  two 
Funds  share  a  virtually  identical 
investment  objective.  The  Franklin 
Fund  and  the  Dreyfus  Fund  both  seek  to 
match  the  performance  of  the  S&P  500 
Index.  Both  funds  use  similar  policies 
and  strategies  to  attempt  to  match  the 
performance  of  the  S&P  500  Index. 

17.  The  expenses  of  the  Franklin 
Fund  and  the  Dreyfus  Fund  as  of 
December  31,  2002,  and  currently,  as  a 
percentage  of  average  daily  net  assets, 
are  as  follows: 


Management  Fees 
Rule  12b-1  Fee  .... 
Other  Expenses  .... 


Total  Expenses  Before  Reimbursement  or  Fee  Waiver 
Management  Fee  Reduction  


Total  Expenses  After  Reimbursement  or  Fee  Waiver 


Franklin  Fund 
Class  1 


0.15% 

N/A 

0.14% 


0.29% 

3(0.01%) 


0.28% 


Dreyfus  Fund 
Initial  Class 


0.25% 

N/A 

0.02% 


0.27% 
N/A 


0.27% 


Franklin  Fund 
Class  2 


0.15% 

20.25% 

0.14% 


0.54% 

3(0.01%) 


0.53% 


Dreyfus  Fund 
Sen/ice  Class 


0.25% 
0.25% 
0.02% 


0.51% 
N/A 

0.51% 


2  While  tt)e  maximum  amount  payable  under  the  Franklin  Fund's  Class  2  Rule  12b-1  plan  is  0.35%  per  year  of  the  fund's  average  daily  net  as- 
sets, the  Board  of  Trustees  of  the  Trust  has  set  the  current  rate  at  0.25%  per  year.  ,.     ,-    j,  .       . 

3 The  manager  has  aareed  in  advance  to  reduce  its  fee  to  reflect  reduced  services  resulting  from  the  Funds  investment 
Templeton  money  fund.  This  reduction  is  required  by  the  Fund's  Board  of  Tmstees  and  an  order  of  the  Commission. 


in  a  Franklin 


18.  As  the  foregoing  chart  indicates, 
for  each  Class,  as  of  December  31.  2002. 
the  Dreyfus  Fund  had  lower  expense 
ratios  than  the  corresponding  class  of 
the  Franklin  Fund.  In  addition,  the 
Applicants  believe  that  the  addition  of 
assets  resulting  from  the  Substitution 
may  result  in  even  lower  expense  ratios 


for  the  Contract  owners  that  have 
currently  allocated  their  Contract  values 
to  the  Franklin  Fund. 

19.  Contract  owners  were  first  notified 
of  the  proposed  Substitution  in  May  of 
2002.  "This  notice  informed  Contract 
owners  of  the  proposed  Substitution 
and  the  reason  for  the  Substitution,  and 


also  provided  Contract  owners  a  toll  free 
number  for  obtaining  a  current 
prospectus  for  the  Dreyfus  Fund.  In 
addition,  on  or  before  February  4,  2003, 
approximately  60  days  prior  to  the 
projected  effective  date  of  the 
Substitution,  Contract  owners  were  sent 
a  second  notice  of  the  Substitution.  The 
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Applicants  filed  this  notice  with  the 
Commission  on  January  27,  2003,  as  a 
supplement  to  Contract  owners' 
prospectuses.  This  notice 

•  Informed  Contract  owners  of  the 
proposed  Substitution  and  the  projected 
effective  date  of  the  Substitution 
(approximately  April  4,  2003); 

•  Informed  Contract  owners  that  a 
substitution  of  Dreyfus  Fund  shares  for 
Franklin  Fund  shares  would  occur  if 
contrary  transfer  instructions  were  not 
received  from  the  owner; 

•  Informed  owners  that  they  were 
entitled  to  a  "free  transfer  right"  prior 
to  the  Substitution  commencing  on  the 
date  of  the  notice.  This  free  transfer 
right  permits  Contract  owners  to  make 
one  transfer  from  the  Franklin  Fund, 
without  that  transfer  incurring  any 
transfer  charge  or  counting  toward  any 
limitation  on  bee  transfers.  If  the 
Contract  owners  choose  to  transfer 
Contract  value  from  the  Franklin  Fund 
to  multiple  transferee  funds,  it  will  still 
count  as  only  one  (bee)  transfer; 

•  Informed  owners  that  there  would 
be  no  charge  associated  with  a  default 
allocation  of  Franklin  Fund  assets  to  the 
Dreyfus  Fund,  and  that  any  such  default 
allocation  will  not  count  toward  any 
limit  on  free  transfers; 

•  Informed  owners  that  from  the  date 
of  the  Substitution  owners  would  have 
an  additional  thirty-day  free  transfer 
right  out  of  the  Dreyfus  Fund,  if  they 
had  not  already  exercised  their  free 
transfer  right,  without  that  transfer 
incurring  any  transfer  charge  or 
counting  toward  any  limitation  on  free 
transfers; 

•  Included  a  transfer  form  that  can  be 
filled  out  and  mailed  by  the  customer; 

•  Included  information  regarding  all 
investment  options  currently  available 
under  their  Contract;  and 

•  Included  instructions  for  obtaining 
a  current  prospectus  for  the  Dreyfus 
Fund  or  any  other  currently  available 
investment  option. 

20.  The  Insurance  Company 
Applicants  will  confirm  all  transfers 
made  at  the  request  of  Contract  owners 
dining  the  free  transfer  period,  as  well 
as  any  transfer  of  Contract  value  made 
in  coimection  with  the  Substitution,  in 
accordance  with  Rule  lOb-10  under  the 
Secinities  Exchange  Act  of  1934. 

21.  Within  five  days  following  the 
Substitution,  the  Insurance  Company 
Applicants  will  send  Contract  owners  a 
third  notice.  The  third  notice  will 
inform  the  Contract  owners  that  the 
Substitution  has  taken  place  and  notify 
them  that  they  are  entitled  to  one  free 
transfer  from  the  Dreyfus  Fimd  for  a 
period  of  thirty  days  from  the  date  of  the 
Substitution,  if  they  have  not  already 
exercised  this  right  prior  to  the 


Substitution.  Specifically,  the  third 
notice  will  inform  Contract  owners  that 
the  free  transfer  right  permits  Contract 
owners  to  make  one  transfer  of  Contract 
value  attributable  to  the  Franklin  Fund 
out  of  the  Dreyfus  Fund  and  into  any 
other  investment  option  without  that 
transfer  incurring  any  transfer  charge  or 
counting  toward  any  limitation  on  bee 
transfers.  If  Contract  owners  choose  to 
transfer  Contract  value  to  multiple 
transferee  funds,  it  will  still  count  as 
only  one  (fr«e)  transfer.  The  third  notice 
will  include  a  transfer  form  that  can  be 
filled  out  and  mailed  by  the  customer. 
The  notice  will  include  information 
regarding  all  investment  options 
ciurently  available  under  their  Contract. 
Lastly,  the  notice  will  include  directions 
for  obtaining  prospectuses  for  any  of  the 
investment  options  available  imder  the 
Contract.  In  addition,  a  ciurent 
prospectus  for  the  Dreyfus  Fund  will  be 
included  with  the  third  notice  to 
Contract  owners  affected  by  the 
Substitution,  if  not  previously  provided. 
The  Insurance  Company  Applicants  will 
file  this  notice  with  the  Commission 
pinsuant  to  Rule  497  under  the  1933 
Act  as  a  supplement  to  their  current 
prospectuses. 

22.  At  the  close  of  business  on  the 
date  selected  for  the  Substitution,  the 
Insurance  Company  Applicants  will 
redeem  shares  of  the  Franklin  Fund 
held  on  behalf  of  their  respective 
Separate  Account  Applicants  in  kind. 
Simultaneously,  the  Insurance  Company 
Applicants,  on  behalf  of  each  of  its 
Separate  Account  Applicants,  will  place 
a  purchase  order  for  shares  of  the 
corresponding  class  of  the  Dreyfus  Fund 
so  that  each  pinchase  will  be  for  the 
exact  amount  of  the  assets  received  as 
redemption  proceeds.  Accordingly,  at 
all  times  monies  attributable  to  Contract 
owners  then  invested  in  the  Franklin 
Fund  will  remain  fully  invested^d 
will  result  in  no  change  in  the  amount 
of  any  owner's  contract  value,  death 
benefit  or  investment  in  the  applicable 
Separate  Account  Applicant. 

23.  The  redemption  and  purchase  will 
be  made  at  prices  based  on  the  current 
net  asset  values  next  computed  after 
receipt  of  the  redemption  request  and 
purchase  order  and,  therefore,  in  a 
manner  consistent  with  Rule  22c-l 
under  the  1940  Act.  The  full  net  asset 
value  of  the  redeemed  shares  held  by 
the  Separate  Account  Applicants  will  be 
reflected  in  Contract  owner's  contract 
values  following  the  Substitution 
without  reduction  for  brokerage  or  other 
such  fees  or  charges.  The  Insinance 
Company  Applicants,  or  the  adviser  to 
the  l5reyfus  Fund  or  the  Franklin  Fund, 
will  pay  all  expenses  inciured  in 
connection  with  the  Substitution, 


including  legal,  accoimting,  brokerage, 
and  other  fees  and  erpenses. 

24.  Neither  the  rights  nor  the 
obligations  of  the  Insurance  Company 
Applicants  imder  the  Contracts  will  be 
altered  in  any  way.  The  proposed 
Substitution  will  in  no  way  alter 
insurance  benefits  to  Contract  owners. 
The  Substitution  will  not  have  any 
adverse  ta3(  consequences  to  Contract 
owners.  The  proposed  Substitution  will 
not  cause  Contract  fees  and  charges 
ciurently  being  paid  by  existing 
Contract  owners  to  be  greater  afrer  the 
proposed  Substitution  than  before  the 
proposed  Substitutions.  The  proposed 
Substitution  will  not  be  treated  as  a 
transfer  for  the  purpose  of  assessing 
transfer  charges. 

25.  The  Insurance  Company 
Applicants  represent  that  the  proposed 
Substitution  and  the  selection  of  the 
Dreyfus  Fund  were  not  motivated  by 
any  financial  consideration  paid  or  to  be 
paid  to  the  Insurance  Company 
Applicants  or  their  affiliates  by  the 
Dreyfus  Fund,  its  adviser  or  underwriter 
or  their  affiliates.  The  Insurance 
Company  Applicants  represent  that, 
immediately  after  the  Substitution,  they 
will  not  receive  any  direct  or  indirect 
benefits  from  the  Dreyfus  Fund,  its 
adviser  or  underwriter  (or  their 
affiliates),  in  connection  with  assets 
attributable  to  Contracts  affected  by  the 
Substitution,  at  a  higher  rate  than  they 
had  received  from  the  Franklin  Fund,  its 
advisor  or  underwriter  (or  their 
affiliates),  including  without  limitation, 
12b-l,  shareholder  service, 
administration  or  other  service  fees, 
revenue  sharing  or  other  arrangements. 
As  noted  above,  the  Substitution  is 
occurring  because  of  the  planned 
closing  of  the  Franklin  Fund. 

Applicants'  Legal  Analysis 

1,  Section  26(c)  of  the  1940  Act 
requires  the  depositor  of  a  registered 
unit  investment  trust  holding  the 
securities  of  a  single  issuer  to  receive 
Commission  approval  before 
substituting  the  securities  held  by  the 
trust.  Specifically,  section  26(c)  of  the 
1940  Act  provides  that  "(i)t  shall  be 
unlawful  for  any  depositor  or  trustee  of 
a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  such  substitution." 

2.  Section  26(c)  of  the  1940  Act  was 
enacted  as  part  of  the  Investment 
Company  Act  Amendments  of  1970. 
Prior  to  Uie  enactment  of  these 
amendments,  a  depositor  of  a  unit 
investment  trust  could  substitute  new 
securities  for  those  held  by  the  trust  by 
notifying  the  trust's  security  holders  of 


the  substitution  within  five  (5)  days 
after  the  substitution.  In  1966,  the  . 
Commission,  concerned  with  the  high 
sales  charges  then  common  to  most  unit 
investment  trusts  and  the 
disadvantageous  position  in  which  such 
charges  placed  investors  who  did  not 
want  to  remain  invested  in  the 
substituted  security,  recommended  that 
section  26  be  amended  to  require  that  a 
proposed  substitution  of  the  underlying 
investments  of  a  unit  investment  trust 
receive  prior  Commission  approval. 

3.  Applicants  assert  that  the  purposes, 
teans,  and  conditions  of  the 
Substitution  are  consistent  with  the 
principles  and  purposes  of  section  26(c) 
and  do  not  entail  any  of  the  abuses  that 
section  26(c)  is  designed  to  prevent.  The 
Applicants  state  that  the  Contracts  are 
designed  with  a  number  of  features  that 
provide  adequate  protection  to  Contract 
owners  in  the  event  of  a  substitution. 
These  features  include  free  partial 
withdrawal  rights,  transferability 
between  investment  options  including 
12  free  transfers  per  year,  and  a 
significant  number  of  investment 
options.  In  addition.  Contract  owners 
are  free  to  transfer  to  any  other  option 
available  under  the  relevant  Contract  for 
approximately  60  days  prior  to  the  date 
of  the  Substitution  and  30  days  after  the 
Substitution  ("Free  Transfer  Period") 
without  any  transfer  fee  and  without 
that  transfer  counting  as  one  of  the 
twelve  permitted  each  year  free  of 
charge.  In  addition,  the  Contracts 
provide  reasonably  diversified 
investment  options.  Contract  owners 
will  be  assessed  no  charges  whatsoever 
in  connection  with  the  Substitution,  and 
their  annual  fund  expense  ratios  are 
expected  to  decrease.  Further,  Contract 
owners  will  be  substituted  into  the 
Dreyfus  Fund,  whose  investment 
objectives  and  policies  are  substantially 
similar  in  all  material  respects  to  those 
of  the  Franklin  Fund.  In  addition, 
expenses  for  the  Dreyfus  Fund  are  lower 
than  those  of  the  Franklin  Fund. 

4.  Applicants  submit  that  the 
Substitutions  do  not  present  the  type  of 
costly  forced  redemption  or  other  harms 
that  section  26(c)  was  intended  to  guard 
against  and  is  consistent  with  the 
protection  wf  investors  and  the  purposes 
fairly  intended  by  the  1940  Act.  The 
Substitution  will  be  in  accordance  with 
Contract  owners'  objectives  and  risk 
expectations  because  the  investment 
objective  of  thd  Franklin  Fund  is  nearly 
identical  to  that  of  the  Dreyfus  Fund.  In 
addition,  the  Contracts  provide 
adequate  protection  in  the  event  of  a 
substitution.  Moreover,  the  Substitution 
will  be  subject  to  the  following  tenns 
and  conditions: 


(a)  After  receipt  of  Notice  informing  a 
Contract  owner  of  the  Substitution,  a 
Contract  owner  may  request  that  his  or 
her  assets  be  reallocated  to  another 
subaccount  at  any  time  during  the  Free 
Transfer  Period.  The  Free  Transfer 
Period  provides  sufficient  time  for 
Contract  owners  to  consider  their 
reinvestment  options; 

(b)  The  Substitution  will  be  at  net 
asset  value  of  the  respective  shares, 
without  the  imposition  of  any  transfer, 
brokerage,  or  similar  charge; 

(c)  Neither  the  Contract  ov\mers,  the 
Franklin  Fimd,  nor  the  Dreyfus  Fund 
will  bear  any  costs  of  the  Substitution, 
and  all  legal  costs  and  any  brokerage  or 
other  costs  incurred  in  the  Substitution 
will  be  paid  by  the  Insurance  Company 
Applicants  or  Franklin  Advisers,  and 
accordingly,  the  Substitution  will  have 
no  impact  on  the  Contract  owners' 
Contract  values; 

(d)  The  Substitution  will  in  no  way 
alter  the  contractual  obligations  of  the 
respective  Insurance  Company 
Applicants  or  the  rights  and  privileges 
of  Contract  owners  under  the  Contracts, 
or  alter  insinance  benefits  to  Contract 
owners;  and 

(e)  The  Substitution  will  in  no  way 
alter  the  tax  benefits  to  Contract  owners. 

5.  Applicants  represent  that  the  fees 
and  expenses  of  the  Dreyfus  Fund  have 
historically  been  less  than  those  of  the 
Franklin  Fund.  Accordingly,  the 
proposed  Substitution  poses  no 
concerns  in  connection  with  the  fees 
and  expenses  that  wiU  arise  therefrom. 

Applicants'  Conclusions 

Applicants  request  an  Order  of  the 
Commission  pursuant  to  section  26(c)  of 
the  1940  Act  to  permit  them  to  effect  the 
Substitution  on  the  terms  set  forth  in  the 
Application.  Applicants  believe,  for  all 
of  die  reasons  stated  in  the  Application, 
that  their  request  for  approval  meets  the 
standards  set  forth  in  section  26(c). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  03-6549  Filed  3-18-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47489;  Rto  No.  SR-Amex- 
2003-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exctiange  LLC  To  Add 
IShares  S&P  100  Index  Fund  to  the  List 
of  Exchange  Traded  Funds  for  Which 
the  Exchange  Pays  Non-Reimbursed 
Fees  to  Third  Parties 

March  12.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
27,  2003,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Amex  has  designated  this  proposal 
as  one  establishing  or  changing  a  due, 
fee,  or  other  charge  imposed  by  the 
Exchange  under  section  19(b)(3)(A)(ii) 
of  the  Act,3  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  add  the 
iShares  S&P  100  Index  Fund  to  the  list 
of  Exchange  Traded  Funds  ("ETFs")  for 
which  the  Exchange  pays  non- 
reimbursed fees  to  third  parties, 
(included  in  Note  4  to  the  Amex  Equity 
Fee  Schedule).  The  text  of  the  proposed 
rule  change  is  available  at  the  Amex  and 
at  the  Conunission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


>  IS  U.S.C  78s(bMl). 
^17CFR240.19t)-«. 
M5  U.S.C.  78s(bM3MAKii). 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Pmposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  included  in  Note  4 
to  the  Amex^quity  Fee  Schedule  a  list 
of  ETFs  that  are  subject  to  transaction 
charges  set  forth  in  Item  9  to  the  Equity 
Fee  Schedule,  relating  to  ETFs  for 
which  the  Exchange  pays  unreimbursed 
fees  to  a  third  party.*  The  Exchange  is 
adding  to  this  list  the  iShares  S&P  100 
Index  Fund  (Symbol:  OEF).  This  fund  is 
listed  on  the  Chicago  Board  Options 
Exchange  and  will  be  traded  on  the 
Amex  pursuant  to  unlisted  trading 
privileges. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act  ^  in  general  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act** 
in  particular  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  Amex  members  and  issuers  and 
other  persons  using  the  Amex's 
facilities. 

8.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  ECfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  rule  19b-4 
thereunder,"  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Amex.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 


'*  See  Securities  Exchange  Act  Release  No.  46764 
(November  1.  2002).  67  FR  68704  (November  12. 
2002)  (SR-Amex-2002-fl1). 

M5  U.S.C.  78flb(. 

«15U.S.C.  78f(b)(4). 

M5  U.S.C.  78s(b)(3)(A){ii). 

»17CFR240.19b-4(0(2). 


the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conunission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2003-13  and  should  be 
submitted  by  April  9,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  03-^551  Filed  3-18-03:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47479;  File  No.  SR-Amexi- 
2002-86] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange  LLC  To 
Eliminate  the  Obligation  of  Specialists 
to  Accord  Priority  to  Non-Public 
Customer  Options  Orders 

March  11.2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
17,  2002,  the  American  Stock  Exchange 
LLC  ("Amex")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 


« 17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19l>-4. 


prepared  by  the  Amex.  The  Com'mis&ion 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
paragraphs  (a)  and  (d)  of  Amex  Rule 
950,  and  add  new  paragraph  (q)  to 
Amex  Rule  950,  to  provide  that  when  a 
specialist  represents  an  options  order  as 
agent,  the  specialist  is  required  to 
accord  priority  only  to  those  orders  of. 
public  customers  over  the  specialist's 
principal  transactions.  The  text  of  the 
proposed  rule  change  is  below.  New 
language  is  italicized;  deleted  language 
is  in  brackets. 

Rule  950.  Rules  of  General 
Applicability 

(a)  The  following  Floor  Rules  shall 
apply  to  Exchange  option  transactions 
and  other  transactions  on  the  Exchange 
in  options  contracts:  100, 101, 104, 105, 
106,  110,  112,  117, 123,  129,  130, 135. 
150,  151,  152,  153.  (155.1  157.  172,  173. 
174.  175,  176. 177.  180.  181.  183.  184. 
185.  192  and  193.  Unless  the  context 
otherwise  requires,  the  term  "stock" 
wherever  used  in  the  foregoing  Rules 
shall  be  deemed  to  include  option 
contracts.  Except  as  otherwise  provided 
in  this  Rule,  aH  other  Floor  Rules  (series 
100  et  seq.)  shall  not  be  applicable  to 
Exchange  option  transactions. 

(b)-(c)  No  change. 

(d)  No  change. 

Commentary — 

.01  No  change 

.02  A  member  who  holds  both  an 
order  for  a  public  customer  of  a  member 
organization  and  a  facilitation  order 
may  cross  such  orders  if: 

(a)  No  change 

(b)  No  change 

(c)  No  change 

(d)  No  change 

For  purposes  of  this  Rule,  [and]  Rule 
950(e)(iv)  and  950(q)  the  term  "public 
customer  of  a  member  organization" 
means  a  customer  that  is  neither  a 
member  nor  a  broker-dealer. 

.03  No  change 

.04  No  change 

.05  No  change  .   • 

(f)-(p)  No  change 

(q)  The  provisions  of  Rule  155  shall 
apply  to  Exchange  options  transactions 
as  modified  below: 

A  specialist  shall  give  precedence  to 
the  options  orders  of  a  public  customer 
of  a  member  organization  entrusted  to 
the  specialist  as  an  agent  in  any  option 
in  which  he  is  registered  before 
executing  at  the  same  price  any 
purchase  or  sale  in  the  same  option  for 


an  account  in  which  he  has  an  interetst. 
However,  the  requirements  of  this  Rule 
shall  not  apply  to  those  option  orders 
which  are  not  executable  because  of  the 
restrictions  of  Securities  Exchange  Act 
Rule  llal-1,  the  two  tick  requirement  of 
Rule  111  and  the  procedures  for  the 
handling  of  percentage  orders  pursuant 
to  Rule  154. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule  < 
Change 

1.  Purpose 

The  Amex  is  proposing  to  amend 
Amex  Ride  950  for  the  purpose  of 
revising  the  obligation  of  specialists  in 
representing  options  orders.  Currently, 
Amex  Rule  950(a)  incorporates  and 
applies  Amex  Rule  155  to  options  so 
that  a  specialist  is  required  to  give 
precedence  to  orders  entrusted  to  him  as 
an  agent  in  any  option  in  which  he  is 
registered  before  executing  at  the  same 
price  any  purchase  or  sale  in  the  same 
option  for  an  accoimt  in  which  he  has 
an  interest.^  This  amendment  to 
paragraphs  (a)  and  (d)  of  Amex  Rule 
950,  and  the  addition  of  new  paragraph 
(q)  to  Amex  Rule  950,  would  revise  the 
obligation  of  options  specialists  so  that 
such  specialists  are  obligated  to  accord 
priority  only  to  public  customer  orders. 
The  term  "public  customer  of  a  member 
organization"  is  defined  as  an  order 
which,  if  executed,  residts  in  the 
purchase  or  sale  for  an  account  in  which 
no  member  or  broker-dealer  has  an 
interest.* 

Amex  represents  that  a  number  of 
developments  in  the  options  industry 
and  at  the  Amex  in  recent  years  have 
resulted  in  an  increasing  number  of 
options  orders  left  with  specialists  for 
representation.  In  particiUar,  the 


consolidation  of  firms  and  changing 
economics  have  resulted  in  a  decline  in 
the  nimiber  of  independent  floor  brokers 
who  formerly  represented  orders  in 
trading  crowds  at  the  Amex.^  In 
addition,  the  enhanced  use  of  electronic 
order  routing  systems  by  firms  has 
further  increased  the  number  of  options 
orders  that  specialists  represent. 
Therefore,  a  larger  percentage  of  all 
options  orders  traded  in  a  particular 
trading  crowd  are  now  being  « 

electronically  routed  and  either 
automatically  executed  via  the  Amex's 
automatic  execution  system  or  placed  in 
the  specialist's  order  display  book,  the 
Amex  Options  Order  Display  Book 
("AODB"),«  for  execution. 

The  introduction  of  the  Booth 
Automated  Routing  System  ("BARS")  ^ 
at  the  Amex  further  permits  member 
firms  to  manage  their  order  flow  more 
efficiently  by  providing  members  a 
choice  of  sending  orders  electronically 
to  their  floor  broker  booths  for  further 
action  or  using  existing  electronic  order 
routing  systems  to  send  orders  directly 
to  the  specialist.  With  the  advent  of  a 
reduction  in  floor  broker  operations  and 
the  speed  of  electronic  order  routing, 
such  orders  increasingly  are  routed 
electronically  to  the  specialist  for 
handUng.  Accordingly,  the  Amex  does 
not  believe  that  it  is  appropriate  for  a 
specialist  to  be  denied  the  opportunity 
to  compete  for  orders  merely  because  it 
is  representing  such  orders  that  have  in 
the  past  been  represented  by  floor 
brokers. 

The  Amex  believes  it  will  become 
increasingly  difficult  for  specialists  to 
compete  against  Registered  Qptions 
Traders  ("ROTs")  and  other  members  in 
the  trading  crowd  given  the  preference 
for  electronic  order  routing.  As  the 
percentage  of  electronically  routed 
orders  increases,  the  incentive  to 
assume  the  affirmative  obligations  and 
exposure  in  managing  a  specialist  unit 
decrease.  Therefore,  the  Amex  believes 
this  proposal  is  justified  in  Ught  of  the 
partiodar  responsibilities,  burdens  and 
costs  home  by  speciafists  as  compared 
to  other  market  participants.  For 
example  a  specialist  unit  has  greater 


3  According  to  the  Amex,  the  specialist  does  not 
have  to  give  precedence  to  those  orders  which  are 
not  executable  because  of  the  restrictions  of  Rule 
llal-l(T)  under  the  Act  or  because  of  the  two-tick 
requirement  of  Commentary  .01(b)  to  Amex  Rule 
950(c). 

*  See  Commentary  .02  to  Amex  Rule  950(d). 


*  For  example,  Amex  "spread"  brokers  no  longer 
exist  because  of  the  inability  to  profitably  remain 
in  business.  These  s[>ecialized  floor  brokers  at  the 
Amex  focused  on  executing  options  spread  orders. 
See  File  No.  SR-Amex-2001-4a. 

'The  AODB  is  the  electronic  options  specialist 
book  that  receives  and  stores  both  market  and  limit 
orders  directed  to  the  Amex  through  its  electronic 
order  routing  system  or  given  to  the  specialist  by 
traders. 

'  BARS  is  an  order  routing  system  permitting 
brokers  to  manage  and  route  orders  for  Amex  traded 
securities.  See  Securities  Exchange  Act  Release  No. 
45782  (April  18,  2002),  67  FR  20559  (April  25. 
2002). 


market  making  responsibilities  than 
ROTs  and  other  non-specialists,  higher 
capital  requirements,  and  other  costs 
such  as  staffing  in  connection  with 
brokerage  quote  updating  and  quote 
processing. 

The  Amex  offers  the  following 
example  to  help  illustrate  how  the 
current  order  precedence  rule  wdtks  at 
the  Amex.  A  specialist  who  had  been 
bidding  $2  as  dealer  receives  an  order 
for  a  broker-dealer  that  has  l)een 
electronically  routed  by' an  unaffiliated 
floor  broker  via  BARS.  The  broker- 
dealer  is  seeking  to  buy  50  contracts  of 
XYZ  at  a  limit  of  $2  at  a  time  when  the 
market  is  2  (bid)  -2.25  (offer).  A 
Registered  Options  Trader  ("ROT")  now 
walks  into  the  trading  crowd  to  sell  100 
contracts  of  XYZ  at  $2.  The  specialist 
must  represent  the  order  of  the  floor 
broker  and,  in  addition,  may  bid  as 
dealer  to  compete  against  other  non- 
specialists  to  trade  against  the  ROT 
order  for  100  contracts.  The  specialist,  , 
however,  must,  when  bidding  as  dealer, 
accord  priority  to  the  order  of  the  floor 
broker  and  cannot  compete  to  trade 
against  that  order.  If  competition  in  the 
trading  crowd  is  such  th^  the  specialist 
is  allocated  20  contracts  (or  less)  in  the 
trade  of  100  contracts,  the  specialist  will 
have  no  chance  to  participate,  as 
principal,  in  the  trade.  If  the  specialist 
did  not  have  to  accord  priority  to  the 
order  of  the  broker-dealer,  the  specialist 
would  be  able  to  compete  equally  with 
the  c^er  trading  crowd  participants  and 
assert  its  participation  right  if  the  trade 
occurred  at  the  specialist's  previously 
established  principal  bid  or  dffer. 

The  Amex  believes  this  proposal  is 
substantially  similar  to  a  proposal  by 
the  Chicago  Board  Options  Exchange. 
Inc.  ("CBOE")  that  was  approved  by  the 
Commission.*  Pursuant  to  the  CBOE 
proposal,  the  designated  primary  market 
makers  ("DPMs").  when  representing  an 
order  as  agent,  would  be  required  to 
accord  priority  only  to  public  customer 
orders  over  their  own  principal 
transactions.**  The  Amex  represents  that 
it  has  based  the  instant  proposal  on  the 
CBOE  rule  change,  and  therefore, 
submits  it  is  identical  to  the  CBOE's 
approved  rule.  Amex  therefore  believes 
that  approval  of  the  proposal  would 
place  Amex  specialists  on  an  equal 
footing  with  DPMs  so  that  a  specialist 
when  representing  an  order  accords 
priority  only  to  pubUc  customer  orders. 

The  Amex,  notes,  however,  that 
although  Commission  approval  of  this 


■  See  Securities  Exchange  Act  Release  No.  45103 
(November  26,  2001).  66  FR  63083  (December  4. 
2001)  (notice  of  SR-CBOE-kK)-42)  and  45341 
(January  25,  2002)  67  FR  5016  (February  1,  2002) 
(approval  order  of  SR-<3OE-e0-42). 
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proposal  may  be  consistent  with  the 
Act,  such  approval  will  not  relieve  a 
specialist  of  its  fiduciary  obligations 
under  the  federal  securities  laws  or 
agency  law  principles  when  acting  as  an 
agent.'"  The  Commission,  in  approving 
the  CBOE  proposed  rule  change, 
specifically  stated  that  its  approval  was 
based  solely  on  its  determination  that 
the  CBOE  proposal  was  consistent  with 
the  1934  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange.  Therefore, 
like  the  CBOE  rule  filing,  approval  of 
this  proposal  will  not  aHect  existing 
fiduciary  duties." 

Accordingly,  the  Amex  believes  that 
the  instant  proposal  limiting  the  priority 
of  options  orders  to  those  orders  of 
public  customers  entrusted  to 
specialists  for  execution  is  consistent 
with  the  Act  and  Amex  rules.  The 
addition  of  new  paragraph  (q)  to  Amex 
Rule  950  will,  therefore,  allow 
specialists  acting  as  agent  to  compete 
equally  with  other  members  and  broker- 
dealers  in  the  trading  crowd  by  not 
being  required  to  afford  priority  to  such 
member  or  broker-dealer  orders. 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  section 
lB{b)  of  the  Act.'^  in  general,  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act.' '  in  particular,  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
fonechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 


">  See  In  re  f  F.  Hutton  ft-  Co  Securities  Exchange 
Act  Release  No.  2S887  (|uly  6.  1988)  ("Manning 
Decision").  The  Amex  represents  that  the 
Commission  found  that  broker-dealers  owe  a 
nduciary  duty  to  their  limit  order  customers  not  to 
trade  ahead  of  such  orders  unless  the  customer 
knows  of  the  firm's  limit  order  policy.  Furthermore, 
under  agency  law  principles,  a  specialist  acting  as 
agent  has  an  obligation  to  act  solely  for  its  customer 
and  not  compete  with  the  customer's  order  unless 
the  customer  understands  such  specialist  intends  to 
compete. 

' '  The  Amex  offers  the  following  as  an  example: 
A  specialist  that  acts  as  agent  for  any  customer  has 
an  obligation  to  act  solely  for  the  benefit  of  the 
customer  in  all  matters  connected  with  the 
customer's  order,  and  not  compete  with  the 
customer  concerning  the  order  unless  the  customer 
understands  its  agent  is  to  compete,  and  such 
understanding  is  fully  disclosed. 

"15U.S.C.78flb)(5). 

"15U.S.C.78B(b)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory  * 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements   - 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-86  and  should  be 
submitted  by  April  9,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-6554  Filed  3-18-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47492;  Pile  No.  SR-CBOE- 
2003-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  To  Expand  the  Order 
Types  That  Can  Trade  on  the 
Exchange's  Large  Order  Utility 
("LOU") 

March  13.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  rule  19b— 4  thereunder.^ 
notice  is  hereby  given  that  on  March  10, 
2003.  the  Chicago  Bo«u-d  Options 
Exchange.  Inc.  ("CBOE"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  has 
filed  the  proposal  as  a  "non- 
controversial"  rule  change  pursuant  to 
section  19(b)(3)(A)  ^  of  the  Act  and  rule 
19b-4(f)(6)  *  thereunder,  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  expand  the 
order  types  that  can  trade  on  the 
Exchange's  LOU  system.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics: 
***** 

Chicago  Board  Options  Exchange, 
Incorporated  Rules 


Rule  6.10    LOU  System  Operations 

This  Rule  governs  the  operation  of  the 
Large  Order  Utility  ("LOU")  system. 

(a)  Definitions.  For  purposes  of  this 
Rule,  the  following  definitions  shall 
apply. 

(i)  The  term  "LOU"  means  a  facility 
of  the  Exchange  that  provides  order 
routing,  handling,  and  execution  for 
eligible  options  orders  routed 
electronically  to  the  Exchange. 

(ii)  The  term  "In-Person  Wheel" 
means  an  order  allocation  mechanism 


'<  17  CFR  200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(1). 
»l7C3T<240.19b-4. 

>  15  U.S.C.  78s(b)(3)(A). 
« 17  CFR  240.19b-4(f)(6). 


whereby  orders  are  evenly  assigned  Iffi^c 
Market-Makers  logged  onto  the  In- 
Person  Wheel  for  up  to  five  contracts 
per  Market-Maker  for  each  order. 

(iii)  The  term  "Linkage  Order"  means 
an  order  routed  to  the  Exchange  through 
the  Options  Intermarket  Linkage 
pursuant  to  the  Plan  for  the  Purpose  of 
Creating  and  Operating  an  Intermarket 
Options  Linkage. 

(b)  LOU  Eligibility. 

The  following  criteria  must  be  met  for 
an  order  to  be  eligible  for  LOU: 

(i)  The  order  must  be  a  market  order 
or  marketable  limit  order  that  is  not  for 
an  account  in  which  a  member,  or  any 
non-member  broker-dealer  (including 
foreign  broker-dealer)  has  an  interest 
except  as  provided  under  Interpretation 
.02  of  this  Rule; 

(ii)  The  order  must  be  of  a  size  greater 
than  the  RAES  eligibility  limit  for  the 
subject  option  series  as  established 
pursuant  to  Rule  6.8(c); 

(iii)  the  order  may  not  be  a  Linkage 
Order; 

(iv)  at  the  time  the  order  is  received, 
the  Exchange  must  be  disseminating  a 
quote  at  the  national  best  bid  or  offer 
(NBBO)  for  the  appropriate  side  of  the 
market; 

(v)  at  the  time  the  order  is  received, 
the  Exchange's  disseminated  quote  may 
not  be  a  manual  quote; 

(vi)  the  order  must  be  in  an  option 
class  which  is  designated  as  subject  to 
the  terms  of  Rule  6.8.B  concerning 
booked  orders;  and, 

(vii)  the  order  must  be  in  an  option 
class  designated  by  the  appropriate  FPC 
as  subject  to  this  Rule  6.10. 

The  senior  person  then  in  charge  of 
the  Exchange's  Control  Room  shall  have 
the  authority  to  turn  off  LOU  with 
respect  to  a  class  of  options  if  there  is 
a  system  malfunction  that  affects  the  . 
Exchange's  ability  to  disseminate  or 
update  market  quotes. 

(c)  Order  Receipt. 

(i)  Orders  Equal  to  or  Smaller  than  the 
Exchange's  Disseminated  Quotation 
Size.  When  LOU  receives  an  order 
smaller  than  the  Exchange's 
disseminated  quotation  size,  the  system 
will  automatically  stop  the  order  against 
the  Exchange's  disseminated  market. 
The  order  will  then  be  automatically 
routed  for  representation  in  the  crowd 
to  allow  for  price  improvement  and  to 
allocate  the  order  to  members  of  the 
trading  crowd  pursuant  to  paragraph  (d) 

below. 

(ii)  Orders  Larger  than  the  Exchange's 
Disseminated  Quotation  Size.  When 
LOU  receives  an  order  larger  than  the 
Exchange's  disseminated  quotation  size, 
the  system  will  automatically  stop  a 
portion  of  the  order  against  the 
Exchange's  disseminated  market  up  to 


the  Exchange's  disseminated  size.  The 
stopped  portion  of  the  order  will  then 
be  automatically  routed  for 
representation  in  the  crowd  to  allow  for 
price  improvement  and  to  allocate  the 
order  to  members  of  the  trading  crowd 
pursuant  to  paragraph  (d)  below. 
Simultaneously,  the  balance  of  the  order 
that  was  not  stopped  at  the  Exchange's 
disseminated  price  will  be  routed  for 
normal  order  handling. 

(d)  Execution  and  Allocation.  Upon 
receipt,  the  LOU  order  (or  the  stopped 
portion  of  the  LOU  order)  shall  be 
announced  and.  exposed  to  the  crowd  to 
allow  for  price  improvement.  Any 
portion  of  a  LOU  order  that  does  not 
receive  price  improvement  will  be 
allocated  as  follows: 

(i)  The  LOU  order  will  be  assigned  in 
open  outcry  consistent  with  Rule  6.45 
and  Rule  8.87.  To  the  extent  an  order  is 
not  fully  assigned  in  open  outcry,  the 
remaining  portion  of  the  order  will  be 
assigned  to  Market-Makers  via  the  In- 
Person  Wheel.  If  a  portion  of  the  LOU 
order  still  remains  after  the  In-Person 
Wheel  allocations  are  exhausted,  the 
balance  of  the  order  shall  be  assigned  in 
accordance  with  the  RAES  trade 
allocation  methodology  in  effect  for  the 
subject  option  class  pursuant  to  Rule 
6.8,  Interpretation  and  Policy  .06. 

(e)  Obligations  of  Participating 
Market-Makers.  Any  Market-Maker  who 
is  present  in  the  trading  crowd  and  who 
makes  markets  in  a  particular  security 
traded  in  that  crowd,  must  be  logged 
onto  the  In-Person  Wheel  for  that 
security. 

.  .  .  Interpretations  and  Policies 

.01     The  provisions  of  Rule  8.17 
regarding  stopping  of  option  orders 
shall  not  apply  to  orders  received 
pursuant  to  this  Rule  6.10. 

.  02    Broker-Dealer  Access  to  lOU. 
The  appropriate  FPC  may  determine,  by 
class  and/or  series  to  allow  the 
following  broker-dealer  orders  to  be 
eligible  for  LOU,  provided  that  such 
broker-dealer  orders  will  not  be  stopped 
pursuant  to  this  Rule  against  orders  in 
the  limit  order  book: 

(a)  broker-dealer  orders,  or 

(b)  broker-dealer  orders  that  are  not 
for  the  accounts  of  market-makers  or 
specialists  on  an  exchange  who  are 
exempt  from  the  provisions  of 
Regulation  T  of  the  Federal  Reserve 
Board  pursuant  to  Section  7(c)(2)  of  the 
Securities  Exchange  Act  of  1934. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.^  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  July  11.  2002.  the  Securities  and 
Exchange  Commission  ("Commission") 
approved  a  CBOE  rule  change  to 
establish  the  Large  Order  Utility 
("LOU").5  Through  LOU,  eligible  orders 
larger  than  CBOE's  maximum  RAES 
limit  for  the  relevant  option  are  stopped 
at  the  Exchange's  disseminated  price  up 
to  the  size  of  the  Exchange's 
disseminated  quote,  and  are 
subsequently  routed  to  the  trading 
crowd  for  allocation  and  possible  price 
improvement  in  open  outcry.  Because 
CBOE  has  recently  expanded  the  RAES 
system  (Rule  6.8)  to  allow  broker-dealer 
orders  to  trade  on  RAES.^  the  Exchange 
now  seeks  to  similarly  expand  Rule  6.10 
to  allow  LOU  to  handle  broker-dealer 
orders. 

As  proposed.  Rule  6.10  woiild  be 
modified  to  provide  that  the  appropriate 
Floor  Procedure  Committee  may  allow 
the  following  two  broker-dealer  order 
categories  to  be  eligible  for  LOU  on  a 
class  or  series  basis:  (1)  All  broker- 
dealer  orders,  and  (2)  all  broker-dealer 
orders  except  orders  for  the  accounts  of 
market  makers  or  specialists.  These 
orders  would  receive  full  LOU  treatment 
except  that  they  would  not  receive  LOU 
treatment  when  CBOE's  NBBO  quote  is 
represented  by  an  order  on  CBOE's  limit 
order  book.  Currently,  broker-dealer 
orders  eligible  for  RAES  do  not 
automatically  execute  against  the  hmit 
order  book.  "Fherefore.  the  Exchange 
does  not  believe  it  is  appropriate,  at  this 
time,  to  allow  broker-dealer  orders  such 
capability  through  LOU. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  will  help  a 


s  See  Securities  Exchange  Act  Release  No.  46185 
Ouly  11,  2002),  67  FR  47585  (July  19.  2002). 

»  See  Securities  Exchange  Act  Release  No.  46598 
(October  3.  2002).  67  FR  63478  (October  11.  2002). 
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broader  range  of  orders  to  automatically 
secure  disseminated  prices.  The 
Exchange  therefore  believes  the 
proposal  is  consistent  with  section  6(b)  ^ 
of  the  Act  in  general  and  furthers  the 
objectives  of  section  6(b)(5) "  in 
particular  in  that  it  should  promote  just 
and  equitable  principles  of  trade,  serve 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  hee  and  open 
market  and  a  national  market  system, 
and  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act^  and  rule  19b- 
4(0(6)  thereunder '°  because  the 
proposed  rule  change  (1)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  until  more  than  30  days  from 
the  date  on  which  it  was  filed,  and  the 
CBOE  provided  the  Commission  with 
written  notice  of  its  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date. ' '  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 


'15U.S.C.  78f0)). 

•15U.S.C.  78f(b)(5). 

•15U.S.C.  78s(b)(3)(A). 

'"17  CFR  240.19b-4(fl(6). 

"The  Exchange  submined  a  letter  to  the  Division 
of  Market  Regulation  ("Division")  of  the 
Commission  stating  its  belief  that  the  proposal  is 
consistent  with  Section  11(a)  of  the  Act,  IS  U.&C 
78k(a).  and  Rule  Ila2-2(T)  under  the  Act.  17  CFR 
240.1  Ia2-2(T),  and  requesting  interpretive 
guidance.  See  letter  to  Catherine  McGuire,  Chief 
Counsel,  Division,  Commission,  from  Stephen  M. 
Youhn,  Senior  Attorney,  CBOE.  dated  March  12, 
2003.  In  response  to  the  Exchange's  request. 
Commission  staff  has  provided  interpretive 
guidance  to  the  Exchange  under  Section  1 1(a)  of  the 
Act.  See  letter  from  Paula  R.  Jenson,  Deputy  Chief 
Counsel,  Division,  Commission,  to  Stephen  M. 
Youhn.  CBOE.  dated  March  12.  2003. 


that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  CBOE  has  requested  that  the 
Commission  waive  the  five-day  pro- 
filing notice  requirement  and  the  30-day 
operative  delay.  The  Commission 
believes  that  waiving  the  five-day  pre- 
filing  notice  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  in  that  it  will  enable  the  CBOE 
to  guarantee  execution  of  broker-dealer 
orders  at  the  disseminated  price  at  the 
full  disseminated  size  (except  in  the 
case  where  CBOE's  NBBO  quote  is 
represented  by  an  order  on  the 
Exchange's  limit  order  book).  For  this 
reason,  the  Commission  designates  the 
proposal  to  be  effective  and  operative 
immediately.  12 

IV.  Solicitation  of  Comments  ^ 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fromlhe 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  AU 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-09,  and  should  be  . 
submitted  by  April  9,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-6496  Filed  3-18-03;  8:45  am] 

BUJNO  COOe  1010-01-^ 


"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule  change's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(fl. 

"  17  CFR  200.3O-3(aNl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteasa  No.  34-47483;  File  No.  SR-ISE- 
2003-04] 

Self-Regulatory  Organixatlons;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange,  Inc. 
To  Amend  the  Price  Criteria  for 
Securities  That  Underlie  Options 
Traded  on  the  Exchange 

March  11,  2003. 

Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  February 
27,  2002,  the  International  Securities 
Exchange  LLC  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
initial  listing  standards  to  allow  options 
to  be  listed  on  "covered  securities" 
when,  among  other  things,  the  trading 
price  of  the  imderlying  security  was  at 
least  $3  for  the  five  business  days  prior 
to  certification  with  The  Options 
Clearing  Corporation. 

The  text  of  the  proposed  nde  change 
appears  below.  New  text  is  in  italics. 
Deleted  text  is  in  brackets. 

Rule  502.  Criteria  for  Underljring 
Securities 

***** 

(h)  No  change. 

(l)-(4)  No  change. 

(5)  Either: 

(i)  If  the  underlying  security  is  a 
"covered  security"  as  defined  under 
Section  18(b)(1)(A)  of  the  Securities  Act 
of  1933,  the  market  price  per  share  of 
the  underlying  security  has  been  at  least 
$3.00  for  the  previous  five  consecutive 
business  days  preceding  the  date  on 
which  the  Exchange  submits  a 
certificate  to  the  Clearing  Corporation 
for  listing  and  trading,  as  measured  by 
the  closing  price  reported  in  the  primary 
market  in  which  the  underlying  security 
is  traded;  or 

l(i)l  (ii)  If  the  underlying  security  is 
not  a  "covered  secuiiiy,"  [T](he  market 


>  15  use.  78f(bKl). 
*  17  CFK  240.19b-«. 


price  per  share  of  the  underlying 
security  has  been  at  least  $7.50  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection,  as  measured  by  the 
lowest  closing  price  reported  in  any 
market  in  which  the  underlying  security 
traded  on  each  of  the  subject  days:  or 

(ii]  (Hi)  The  underlying  security  meets 
the  guidelines  for  continued  approvalln 
Rule  503;  options  on  such  underlying 
security  are  traded  on  at  least  one  other 
registered  national  securities  exchange; 
and  the  average  daily  trading  volume  for 
such  options  over  the  last  three  calendar 
months  preceding  the  date  of  selection 
has  been  at  least  5,000  contracts. 

(c)  Securities  of  Restructured 
Companies. 

(l)--{3)  No  change. 

(4)  "Market  Price"  Guideline.  In 
determining  whether  a  Restructure 
Security  satisfies  the  market  price 
history  guidelines  set  forth  in  Rule 
502(b)5)  (the  Market  Price  Guideline"), 
the  Exchange  may  consider  the  market 
price  history  of  the  Original  Equity 
Security  prior  to  the  "ex-date"  of  the 
Restructuring  Transaction  if: 

(i)  the  Restructure  security  satisfies 
the  "Substantiality  Test"  set  forth  in 
subparagraph  (c)(5)  below;  and 

(ii)  in  the  case  of  the  application  of 
the  Market  Price  Guideline  to  a 
Restructure  Security  that  is  distributed 
pursuant  to  a  public  offering  or  a  rights 
distribution: 

(A)  the  Restructure  Security  trades 
"regular  way"  on  an  exchange  or 
automatic  quotation  system  for  at  least 
the  five  trading  days  immediately 
preceding  the  date  of  soJection;  and 

(B)  at  the  close  of  trading  on  each 
trading  day  on  which  the  Restructure 
Security  trades  "regular  way"  prior  to 
the  date  of  selection,  and  the  opening  of 
trading  on  the  date  of  selection,  the 
market  price  of  the  Restructure  Security 
was  at  least  $7.50,  or,  if  the  Restructure 
Security  is  a  "covered  security,"  as 
defined  in  Rule  502(b)(5)(i),  the  market 
price  of  the  Restructure  Security  was  at 
least  $3.00. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(l)Purpose 

The  Exchange  proposes  to  amend  its 
pricing  requirement  for  securities 
underlying  options  traded  on  the 
Exchange  ("imderlying  securities").  ISE 
Ride  502(b)(5)  currently  provides  that 
options  can  be  listed  on  underlying 
securities  if  (i)  the  market  price  per 
share  of  the  underlying  security  has 
been  at  least  $7.50  for  the  majority  of 
business  days  during  the  three  calendar 
months  preceding  the  date  of  selection, 
or  (ii)  options  on  the  underlying 
security  are  traded  on  at  least  one  other 
registered  national  securities  exchange 
and  have  a  average  daily  trading  volume 
of  at  least  5,000  contracts. 

The  Exchange  now  proposes  to  amend 
ISE  Rule  502(b)(5)  to  allow  the  listmg  of 
options  on  underlying  securities  that  are 
"covered  securities"  under  section 
18(b)(1)(A)  of  the  Securities  Act  of 
1933  3  ("1933  Act")  so  long  as  the 
market  price  per  share  of  the  underlying 
security  has  been  at  least  $3.00  for  the 
previous  five  consecutive  business  days 
preceding  the  date  on  which  the 
Exchange  submits  a  certificate  to  The 
Options  Clearing  Corporation  for  listing 
and  trading.  For  purposes  of  this 
provision,  the  market  price  of  an 
underlying  security  will  be  measured  by 
the  closing  price  reported  in  the  primary 
market  in  which  the  underlying  security 
is  traded. 

For  the  purposes  of  consistency 
within  the  ISE  Rules,  the  Exchange 
proposes  to  amend  ISE  Rule 
502(c)(4)((ii){B),  which  provides  a 
method  to  certify  that  the  market  price 
of  a  Restructure  Security  satisfies  the 
pricing  requirement  of  ISE  Rule 
502(b)(5)  and  specifically  references  the 
$7.50  market  price  per  share 
requirement.  The  amendment  would 
reflect  that  the  market  price  standard  for 
Restructure  Securities  also  is  reduced 
from  $7.50  to  $3.00  as  long  as  the 
Restructure  Security  is  a  "covered 
security"  as  defined  in  ISE  Rule 
502(b)(5). 


3  Section  18(b)(1)(A)  of  the  1933  Act  provides  that 
■'[a]  security  is  a  covered  security  if  such  security 
is — listed,  or  authorized  for  listing,  on  the  New 
York  Stock  Exchange  or  the  American  Stock 
Exchange,  or  listed,  or  authorized  for  listing,  on  the 
National  Market  System  of  the  Nasdaq  Stock  Market 
(or  any  successor  to  such  entities)  *   *   *"  15  U.S.C. 
77r(b)(l)(A).  The  term  "covered  security,"  for 
operation  of  the  proposed  amendment  to  ISE  Rule 
502(b)(5),  would  not  include  those  securities 
defined  under  section  18(b)(1)(B)  of  the  1933  Act. 
15  U.S.C.  77r(b}(l)(B). 


This  proposed  rule  change  is  identical 
to  9  change  by  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE")  to  its 
initial  Usting  standards  that  became 
effective  January  15,  2003 .••  The  ISE 
seeks  to  amend  its  initial  listing 
standards  to  be  consistent  with  those  of 
the  CBOE  so  that  the  ISE  is  not  at  a 
competitive  disadvantage  with  respect 
to  the  options  classes  it  may  list.  In 
addition,  changing  the  pricing  standard 
to  the  proposed  $3.00  market  price  per 
share  requirement  would  allow  the 
Exchange  to  evaluate  whether  to  list 
options  on  a  greater  number  of  classes 
without  compromising  investor:  * 
protection.  In  determining  to  list  any 
number  of  new  option  classes,  the 
Exchange  must  ensure  that  its  own 
systems  and  those  of  the  Options  Price 
Reporting  Authority  ("OPRA")  have  the 
capacity  to  handle  the  potential 
increased  capacity  requirements. 

The  Exchcmge  believes  that  the 
proposed  $3.00  market  price  per  share 
standard  is  consistent  with  the 
guideline  contained  in  ISE  Rule 
503(b)(4)  related  to  the  withdrawal  of 
approval  of  underlying  securities,  which 
sets  a  $3.00  market  price  per  share  as 
the  threshold  for  determining  whether 
the  Exchange  may  continue  listing  and 
trading  options  on  an  underlying 
security.  In  addition,  the  Exchange 
believes  that  a  "look  back"  period  of 
five  consecutive  days  would  provide  a 
sufficient  measure  of  protection  from 
any  attempts  to  manipulate  the  market 
price  of  the  underlying  security.  The 
proposed  $3  price  standard  and  the  five- 
day  look-back  period  woidd  provide  a 
reliable  test  for  stability  and,  at  the  same 
time,  presents  a  more  reasonable  time 
period  for  qualifying  the  price  of  an 
underlying  security.  The  Exchange 
further  believes  that  this  proposed 
abbreviated  qualification  period,  in 
combination  with  the  Exchange's 
existing  quarterly  delisting  program,* 
would  contribute  to  reducing 
unnecessary  quote  traffic. 

(2)  Statutory  Basis 

The  Exchange's  basis  for  the  proposed 
rule  change  is  the  requirement  under 
Section  6(b)(5)  of  the  Act**  that  an 
exchange  have  rules  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transaction  in 


*  See  Securiti^  Exchange  Act  Release  No.  47190 
(January  15.  2003).  68  FR  3072  (January  22.  2003). 

^The  Exchange  stales  that  it  maintains  an  active 
delisting  program  that  requires  the  quarteriy 
delisting  of  multiply  listed  option  classes  that  do 
not  trade  more  than  20  contracts  per  day  on  the 
Exchange. 

6  15U.S.C.  78f(b)(4). 
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securities,  to  remove  impediments  to 
and  perfect  the  mechanism  for  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
hirtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  '^  and  subparagraph  (f)(6)  of 
rule  19b-4  "  thereunder  because  it  does 
not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate;  and 
the  Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

Under  rule  19h-4(f)(6)(iii)  of  the  Act,« 
the  proposal  does  not  become  operative 
for  30  days  after  the  date  of  its  filing,  or 


such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest  and  the  Exchange  is  required  to 
give  the  Commission  written  notice  of 
its  intention  to  file  the  proposed  rule 
change  at  least  five  business  days  prior, 
to  filing.  The  Exchange  has  requested 
that  the  Commission  waive  the  30-day 
operative  date  in  order  for  it  to 
implement  the  proposed  rule  change  as 
quickly  as  possible.  The  Exchange 
contends  that  this  proposed  rule  is 
substantially  similar  to  comparable 
rules  the  Commission  approved  for  the 
CBOE,  which  was  published  for  public 
notice  and  comment. i°  As  a  result,  the 
Exchange  believes  that  the  proposed 
rule  change  does  not  raise  any  new 
regulatory  issues,  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  or  impose  any  significant 
burden  on  competition.  The 
Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  waive  the 
30-day  operative  period,"  and, 
therefore,  the  proposal  is  effective  and 
operative  upon  filing  with  the 
Commission. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to       . ' 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 

Schedule  of  Fees 


Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-lSE-2003-04  and  should  be 
submitted  by  April  9,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariond. 
Deputy  Secretary. 

(PR  Doc.  03-6497  Filed  3-18-03;  8:45  am] 
MLUNO  COOE  a010-01-P 


SECURniES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47484;  File  No.  SR-4SE- 
2003-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  International  Securities  Exchange, 
Inc.,  Relating  to  a  One-Year  Pilot  for 
Options  Intermarket  Linltage  Fees 

March  11,2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.2 
notice  is  hereby  given  that  on  March  6. 
2003.  the  International  Securities 
Exchange.  Inc.  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  by  the  ISE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatorf  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  fee  structure  to  clarify  which  fees 
apply  to  trades  pertaining  to  the  options 
intermarket  linkage  ("Linkage")  and  to 
specify  that  such  fees  are  for  a  one-year 
pilot.  The  text  of  the  proposed  rule 
change  is  below;  proposed  new 
language  is  in  italics. 


Amount         Billable  unit 


Frequency 


Notes 


Electronic  Market  Place 
Execution  Fees 

•  Custonier 


$0.05    contract/side  Transaction Fee  waived  through  June  30,  2003. 


M5  U.S.C.  78s(b)(3)(A). 
*17CFR240.19b-4(f)(6). 
»17  CFR  240.19b-^(n(6)(iii). 


■°  See  Securities  Exchange  Act  Release  No.  47190 
Uanuary  IS.  2003).  68  FR  3072  (January  22.  2003) 
(approving  SR-CBOE-2002-62). 

' '  For  purposes  only  of  waiving  the  30-day 
operative  period  for  this  proposal,  the  Commission 
has  considered  the  proposed  rule's  impact  on 


efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  17  CFR  200.3(>-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 
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•  Facilitation  

•  Market  Maker  &  Firm  Proprietary  (for  a 
pilot  period  expiring  on  January  30, 
2004,  irKduding  memt)ers  of  ottier  ex- 
changes executing  Linkage  trans- 
actions, except  for  Satisfaction  Orders) 

A.D.V.  Less  Than  300,000  

A.D.V.  From  300.001  to  500,000  

A.D.V.  From  500,001  to  700,000  

^.D.V.  Over  700,000  

•  Surcharge  for  Options  on  Nasdaq  100 
Index  Tracing  Stock*'",  the  Nasdaq  Bio- 
technology Index®,  ttie  iSharesS&P 
100  Index  Fund,  options  on  Select  Sec- 
tor SPDR®  Funds*,  and  exchange  trad- 
ed funds  based  on  indexes  developed 
by  the  Frank  Russell  Company**. 


Schedule  of  Fees— Continued 


Amount         Billat>le  unit  Frequency 


Notes 


0.15    contract/side Transaction. 


0.21  contrad/slde  Transaction 

0.17  contract/side  Transaction 

0.14  contractyside  Transaction 

0.12  contract/side  Transaction 

0.10  contract/side Transaction 


Based  on  Exchar>ge  A.D.V. 

Based  on  Exchange  A.D.V. 

Based  on  Exchange  A.D.V. 

Based  on  Exchange  ADV. 

Excludes  Public  Customer  Orders;  Firm  Pro- 
prietary fees  for  trades  in  ttie  IShares  S&P 
100  Index  Fund  waived  through  May  31, 
2003.  Applies  to  P  Orders  and  P/A  Orders 
in  these  options  for  a  pilot  period  expiring 
on  January  30,  2004.  'Financial  Select  Sec- 
tor SPDR  Fund  XLF),  Technology  Select 
Sector  SPDR  Fund  (XLK),  Utilities  Select 
Sector  SPDR  Fund  (XLU)  ••Russell  2000 
Value  IShares  (tWN).  Russell  2000  Growth 
iShares  (IWO),  Russell  1000  Growth 
IShares  (IWF),  Russell  1000  Value  iShares 
(IWD).  . 


Comparison  Fee 


T03    contract/side Transaction 


Fee  waived  for  Custonier  Trades  through  June 
30,  2003.  Applies  to  P  Orders  and  P/A  Or- 
ders for  a  pilot  period  expiring  on  January 
30,2004. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  pvupose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

hi  File  No.  SR-ISE-2002-19.  the 
Exchange  adopted  rules  governing 
operation  of  the  Linkage.^  That  filing 
also  specified  that  certain  existing 
Exchange  fees  would  apply  to  Linkage 
trades.  The  purpose  of  this  filing  is  to 
clarify  that  three  ISE  fees  apply  to 
Linkage  trades:  trade  execution  fees;  a 
$.10  surcharge  for  options  traded 


pursuant  to  licensing  agreements  (but 
only  for  executions  in  options 
specifically  subject  to  the  surcharge); 
and  the  $.03  comparison  fee. 
Furthermore,  at  the  request  of  the 
Commission  staff,  this  filing  would 
establish  each  of  these  Linkage-related 
fees  as  a  one-year  pilot,  expiring  on 
January  30.  2004.  The  Exchange  intends 
to  file  an  additional  rule  change  prior  to 
the  expiration  of  this  pilot  period  either 
to  extend  the  term  of  the  pilot  or  to 
estabUsh  these  fees  on  a  permanent 
basis. 

2.  Basis 

The  Exchange  believes  that  the  basis 
imder  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  section 
6(b)(4)  of  the  Act  '*  that  an  exchange 
have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  nde  change  does  not  impose 
any  biu"den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 


3  See  Securities  Exchange  Act  Release  No.  47293 
Uanuary  31,  2003),  68  FR  6232  (February  6,  2003). 


*  15  U.S.C.  78«[b)(4). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  emy 
imsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change;  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argtunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
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Persons  making  written  submissions 
^ould  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  SR-ISE- 
2003-1 1  and  should  be  submitted  by 
April  9,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  03-6553  Filed  3-18-03:  8:45  am) 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47488;  File  No.  SR-NASD- 
2002-107] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change, 
Amendment  Nos.  1 ,  2,  3,  and  4  Thereto 
by  the  National  Association  of 
Securities  Dealers,  inc.  To 
Retroactively  EstatHish  Maximum 
Execution  Fees  and  Liquidity  Provider 
Rebates  for  SuperSoes  Transactions  in 
Low-Priced  Securities 

March  12,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  6, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  August  19, 
2002,  Nasdaq  submitted  Amendment 


No.  1  to  the  proposed  nile  change.^  On 
August  30,  2002,  Nasdaq  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.^  On  October  9,  2002,  Nasdaq 
submitted  Amendment  No.  3  to  the 
proposed  rule  change.^  On  February  21, 
2003,  Nasdaq  submitted  Amendment 
No.  4  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Retroactive  to  July  1,  2002,  Nasdaq 
proposes  to:  (1)  Establish  a  $75 
maximum  execution  fee  cap  for  a  single 
SuperSoes  transaction;  and  (2)  Establish 
a  $37.50  maximum  cap  on  the  rebate 
amount  provided  by  Nasdaq  to  market 
participants  that  provide  liquidity  to  its 
market.''  The  text  of  the  proposed  rule 
change,  as  amended,  appears  below. 
New  text  is  in  italics;  deletions  are  in 
brackets. 


7010.  System  Services 

(a)-(h)  No  change. 

(i)  Transaction  Execution  Services. 

(1)  No  change. 

(2)  Nasdaq  National  Market  Execution 
System  (SuperSOES). 

The  following  charges  shall  apply  to 
the  use  of  the  Nasdaq  National  Market 
Execution  System; 

Order  Entry  Charge — $0.10  per  order 
entry  (entering  party  only) 


'•17CFR200.30-3(a)(12). 
'  \5  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


'  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  August  16,  2002 
("Amendment  No.  1").  In  Amendment  No.  1. 
Nasdaq  made  technical  corrections  to  the  proposed 
rule  text. 

'*  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel.  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
Augu.st  30.  2002  ("Amendment  No.  2").  In 
Amendment  No.  2.  Nasdaq  made  a  technical 
correction  to  the  proposed  rule  text. 

*  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel.  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division,  Commission,  dated 
October  9.  2002  ("Amendment  No.  3").  In 
Amendment  No.  3,  Nasdaq  made  a  technical 
correction  to  the  proposed  rule  text. 

*  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director.  Division,  Commission,  dated 
February  20,  2003  ("Amendment  No.  4").  In 
Amendment  No.  4,  Nasdaq  made  technical 
corrections  to  the  proposed  rule  text. 

'  Nasdaq  also  filed  a  separate  proposal,  pursuant 
to  Section  19(b)(3)(A)(ii)  of  the  Act.  15  U.S.C. 
78s(b)(3)(A)(ii),  to  establish  these  same  fee  and 
rebate  limits  on  a  going-forward  basis.  See 
Securities  Exchange  Act  Release  No.  46456 
(September  3.  2002),  67  FR  57470  (September  10. 
2002)  (SR-NASO-2002-106). 


Per  Share  Charge — $0,001  per  share 
executed  for  all  fully  or  partially 
executed  orders  (entering  party  only) 

Cancellation  Fee — $0.25  per  order 
cancelled  (canceling  party  only)  ' 

For  a  pilot  period  commencing  on 
November  1,  2001  and  lasting  imtil 
March  31,  2003,  the  per  share  charge 
will  be  $0,002  per  share  executed  for  all 
fully  or  partially  executed  qrders 
(entering  party  only). 

Effective  July  1,  2002,  [F]  for  trades  in 
securities  that  are  executed  at  a  price  of 
$1.00  or  less  per  share,  the  maximum 
charge  per  trade  under  this  section  shall 
not  exceed  $75.00. 

(3)  No  change. 

(4)  Liquidity  provider  rebate. 

For  a  pilot  period  commencing  on 
November  1,  2001  and  lasting  until 
March  31,  2003: 

(A)  NASD  members  that  do  not  charge 
an  access  fee  to  market  participants 
accessing  their  quotations  through  the 
Nasdaq  National  Market  Execution 
System  will  receive  a  rebate  of  $0,001 
per  share  when  their  quotation  is 
executed  against  by  a  Nasdaq  National 
Market  Execution  System  order. 

(B)  NASD  members  will  receive  a 
rebate  of  $0,001  per  share  when  they 
send  a  Nasdaq  National  Market 
Execution  System  order  that  executes 
against  the  quotation  of  a  market 
participant  that  ched^es  an  access  fee  to 
market  participants  accessing  its 
quotations  through  the  Nasdaq  National 
Market  Execution  System. 

(C)  Effective  July  1 .  2002.  [F]  ^r  trades 
in  securities  that  are  executed  at  a  price 
of  $1 .00  or  less  per  share,  the  maximum 
rebate  available  per  trade  under  section 
(4)  of  this  rule  shall  not  exceed  $37.50. 

(j)-(s)  No  change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
the^e  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

In  order  to  control  trading  costs  for 
low-priced  stocks,  Nasdaq  proposes  to 
establish,  retroactive  to  July  1,  2002,  a 
maximum  SuperSoes  execution  fee  of 
$75.00  per  trade  and  liquidity  provider 
rebate  cap  of  $37.50  per  trade  for 
securities  trading  at  $1.00  or  less  per 
share. 

Nasdaq  assessed  on  parties  entering 
orders  into  SuperSoes  a  $0,002  per 
share  charge  for  all  resulting  full  or 
partial  trade  executions.  This  fee 
applied  regardless  of  the  price  of  the 
individual  security  traded  and  there  was 
no  maximum  fee  per  individual  trade. 
Nasdaq  also  rebated  $0,001  per  share  to 
market  participants  that  provided 
liquidity  to  the  market  by  having  their 
quotes  accessed  by  SuperSoes  orders, 
when  those  quoting  market  participants 
did  not  themselves  charge  a  separate  fee 
for  that  access.  When  a  market 
participant  entered  an  order  into 
SuperSoes  that  interacted  with  the 
quote  of  an  access  fee-charging 
Electronic  Communications  Network 
("ECN"),  Nasdaq  likewise  rebated 
$0,001  per  share  to  that  entering  party. 
Like  the  per-share  SuperSoes  execution 
fee,  these  rebates  had  no  maximum 
dollar  amount. 

Nasdaq  represents  that  market  activity 
caused  the  prices  of  many  Nasdaq 
securities  to  fluctuate,  and  in  some 
cases  lose  significant  value.  As  the 
prices  of  these  securities  declined, 
market  participants  generally  needed  to 
purchase  or  sell  an  increasing  number  of 
total  shares  to  actively  participate  in  the 
market  for  these  issues.  This  increase  in 
the  size  of  individual  transactions, 
when  combined  with  SuperSoes' 
'  unlimited  per  share  fee  structure,  raised 
execution  costs  to  market  participants. 
Similarly,  large  transactions  involving 
low-priced  securities  also  can  result  in 
disproportionate  liquidity-provider 
rebates. 

In  response,  Nasdaq  has  determined 
to  establish  per  trade  maximums  for 
SuperSoes  execution  fees  and  liquidity 
provider  rebates  in  low-priced  ($1.00  or 
less  per  share)  securities.  Under  the 
proposal,  Nasdaq  would  cap  at  $75  the 
maximum  execution  fee  it  would 
impose  on  the  entering  party  for  a  single 
SuperSoes  trade  where  the  price  of  the 
security  traded  was  one  dollar  or  less. 
For  rebates,  Nasdaq  would  cap  at  $37.50 
the  amount  it  gives  back  to  market 
participants  for  providing  liquidity  in 
low-priced  securities  or  when  their 
orders  access  the  low-priced  quotes  of 


fee-charging  ECNs.  Nasdaq  notes  that 
the  ratio  between  its  low-priced 
maximimi  per  trade  fee  and  per  trade 
rebate  is  the  same  as  those  that  are 
applicable  to  higher-priced  issues. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,^  in 
general,  and  with  section  15A(b)(5)  of 
the  Act,^  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  issuers,  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or         <■ . 
controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  EflEectivenessof  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW..  Washington  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 


rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-107  and  should  be 
submitted  by  April  9,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-6550  Filed  3-18-03;  8:45  am) 

BILUNG  CODE  MIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
May  19,  2003. 

ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  are 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Sandra  Johnston,  Program  Analyst, 
Office  of  Financial  Assistance,  Small 
Business  Administration,  409  3rd  Street 
SW.,  Suite  8300,  Washington,  DC  20416. 
FOR  njRTHER  INFORMATION  CONTACT: 
Sandra  Johnston,  Program  Analyst,  (202) 
205-7528  or  Curtis  B.  Rich. 
Management  Analyst,  (202)  205-7030. 
SUPPI^MENTARY  MFORMATON: 

Title:  "Reporting  and  Recordkeeping 
Requirements  on  Small  Business 
Lending  Companies— 13  CFR  120-302". 

Form  No:  W A. 

Description  of  Respondents:  Small 
Business  Lending  Companies. 

Aimual  Responses:  2,400. 

Aimual  Burden:  2,400. 


•15U.S.C.  7SO-3. 
•is  U.S.C  78o-3Cb)(5). 


">  17  CFR  200.30-3(aMl2) 
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SUPPLEMENTARY  INFORMATION:  Title: 
"Statement  of  Personal  History". 

Forin  No:  1081. 

Description  of  Respondents:  Certified 
Development  Companies. 

Annual  Responses:  300. 

Annual  Burden:  75. 
ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is  ' 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Charles  George,  Deputy  Assistant 
Administrator,  Office  of  Government 
Contracting  &  Business  Development, 
Small  Business  Administration,  409  3rd 
Street  SW.,  Suite  8000,  Washington,  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  George,  Deputy  Assistant 
Administrator.  202-401-2899  or  Curtis 
B.  Rich,  Management  Analyst,  (202) 
205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  "8(a)  Annual  Update". 

Form  No:  1450. 

Description  of  Respondents:  8(a) 
Program  Participants. 

Annual  Responses:  5,000. 

Annual  Burden:  13,000. 

Jacqueline  White,  . 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  03-6488  Filed  3-18-03;  8:45  am) 
BILUNG  CODE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9U44] 

State  of  Pennsylvania 

Cameron  County  and  the  contiguous 
counties  of  Clearfield,  Clinton,  Elk, 
McKean  and  Potter  in  the  State  of 
Pennsylvania  constitute  an  economic 
injury  disaster  loan  area  as  a  result  of  a 
fire  that  occurred  on  February  28,  2003 
in  the  Borough  of  Emporium.  Eligible 
small  businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  as  a  result  of 
this  disaster  until  the  close  of  business 
on  December  12,  2003  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  EKsaster  Area  1  Office, 
360  Rainbow  Blvd,  South  3rd  Floor, 
Niagara  Falls.  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.189  percent.  The 
number  assigned  for  economic  injury  for 
this  disaster  is  9U4400. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  March  12.  2003. 
Hector  V.  Barreto, 
Administrator. 
[FR  Doc.  03-6487  Filed  3-18-03;  8:45  am) 

BILUNG  CODE  8025-01-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Request 
for  Public  Comment  on  Review  of 
Employment  Impact  of  Proposed 
United  States — Central  America  Free 
Trade  Agreement 

agency:  Office  of  the  United  States 

Trade  Representative,  Department  of 

Labor. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Trade  PoUcy  Staff 
Committee  (TPSC)  gives  notice  that  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  and  the 
Department  of  Labor  (Labor)  are 
initiating  a  review  of  the  impact  of  the 
proposed  U.S. -Central  America  Free 
Trade  Agreement  (FTA)  on  United 
States  employment,  including  Jabor 
markets.  This  notice  seeks  written 
public  comment  on  potentially 
significant  sectoral  or  regional 
employment  impacts  (both  positive  and 
negative)  in  the  United  States  as  well  as 
other  likely  labor  market  impacts  of  the 
FTA. 

DATES:  USTR  and  Labor  will  accept  any 
comments  received  duj'ing  the  course  of 
the  negotiations  of  the  FTA.  However, 
comments  should  be  received  by  April 
25,  2003,  to  be  assured  of  timely 
consideration  in  the  preparation  of  the 
report. 

ADDRESSES:  Submissions  by  electronic 
mail:  FR0071@ustr.gov.  Submissions  by 
facsimile:  Gloria  Blue,  Executive 
Secretary,  TPSC.  Office  of  thd  USTR,  at 
(202) 395-6143. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  TPSC.  Office  of  the 
USTR.  1724  F  Street.  NW..  Washington, 
DC  20508,  telephone  (202)  395-3475. 
Substantive  questions  concerning  the 
employment  impact  review  should  be 
addressed  to  Jorge  Perez-Lopez, 
Director,  Office  of  International 
Economic  Affairs,  Bureau  of 
International  Labor  Affairs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  693-4883;  or  William 
Clatanoff,  Assistant  U.S.  Trade 
Representative  for  Labor,  telephone 
(202)  395-6120. 


SUPPLEMENTARY  INFORMATION: 
1.  Background  Information 

On  October  1,  2002,  in  accordance 
with  section  2104(a)(1)  of  the  Bipartisan 
Trade  Promotion  Authority  Act  of  2002, 
19  U.S.C.  3804(a)(1),  the  United  States 
Trade  Representative  notified  the 
Congress  of  the  President's  intent  to 
enter  into  trade  negotiations  with  the 
five  members  of  the  Central  American 
Economic  Integration  System  (Costa 
Rica,  El  Salvador,  Guatemala,  Honduras, 
and  Nicaragua,  hereinafter  "Central 
America").  The  notification  letters  to 
the  Congress  can  be  found  on  the  USTR 
Web  site  at  http://www.ustr.gov/ 
releases/2002/1 0/2002-1 0-01  - 
centralamerica-house.PDF  and  http:// 
WHTw.  ustr.gov/releases/2002/1 0/2002- 
1 0-01  -centralamerica-senate.PDF, 
respectively.  The  TPSC  invited  the 
public  to  provide  written  comments 
and/or  oral  testimony  at  a  public 
hearing  conducted  on  November  19, 

2002,  to  assist  USTR  in  formulating 
positions  and  proposals  with  respect  to 
all  aspects  of  the  negotiations  (67  FR 
63954)  (Oct.  16,  2002).  The  formal 
launch  of  the  negotiations  occurred  on 
January  8,  2003  in  Washington,  D.C.  The 
first  round  of  negotiations  took  place 
January  27-31,  2003,  in  San  Jose.  Costa 
Rica,  and  the  second  round  of 
negotiations  was  held  February  24-28, 

2003.  in  Cincinnati.  Ohio. 

The  FTA  will  build  on  the  Caribbean 
Basin  Initiative  (CBI).  Since  1985,  the 
U.S.  trade  relationship  with  Central 
America  has  been  driven  by  U.S. 
unilateral  trade  preferences  through  the 
CBI.  By  moving  from  unilateral  trade 
preferences  to  a  reciprocal  trade 
agreement,  the  FTA  will  seek  to 
eliminate- duties  and  unjustified  barriers 
to  trade  in  both  U.S.-  and  Central 
American-origin  goods  and  also  address 
trade  in  services,  trade  in  agricultiiral 
products,  investment,  trade-related 
aspects  of  intellectual  property  rights, 
government  procurement,  trade-related 
environmental  and  labor  matters,  and 
other  issues.  The  FTA  is  expected  to 
contribute  to  stronger  economies,  the 
rule  of  law,  sustainable  development, 
and  more  accountable  institutions  of 
governance,  complementing  ongoing 
domestic,  bilateral,  and  multilateral 
efforts  in  the  region.  Finally,  the  FTA 
will  lend  momentum  to  concluding  the 
Free  Trade  Area  of  the  Americas 
negotiations  by  January  2005. 

Two-way  trade  in  goods  between  the 
United  States  and  Central  America 
totaled  $20  billion  in  2001,  consisting  of 
$9  billion  in  U.S.  exports  and  $11 
billion  in  U.S.  imports.  Leading  U.S. 
exports  to  Central  America  include 
textiles,  machinery,  electrical 
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machinery  and  equipment,  and  plastics. 
Leading  U.S.  imports  from  Central 
America  include  apparel  products  and 
edible  fruits. 

2.  Employment  Impact  Review 

Section  2102(c)(5)  of  the  Bipartisan 
Trade  Promotion  Authority  Act  of  2002, 
19  U.S.C.  3802(c)(5),  directs  the 
President  to  "review  the  impact  of 
future  trade  agreements  on  United 
States  employment,  including  labor 
markets,  modeled  after  6cecutive  Order 
13141  to  the  extent  appropriate  in 
establishing  procedures  and  criteria, 
report  to  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the 
Senate  on  such  review,  and  make  that 
report  available  to  the  public."  USTR 
and  the  Department  of  Labor  will 
conduct  the  employment  reviews 
through  the  TPSC. 

The  employment  impact  review  will 
be  based  on  the  following  elements, 
which  are  modeled  to  the  extent 
appropriate  after  those  in  EO  13141.  The 
review  will  be:  (1)  Written;  (2)  initiated 
through  a  Federal  Register  notice 
soliciting  public  conunent  and 
information  on  the  employment  impact 
of  the  FTA  in  the  United  States;  (3) 
made  available  to  the  public  in  draft 
form  for  public  comment,  to  the  extent 
practicable;  and  (4)  made  available  to 
the  public  in  final  form. 

Comments  may  be  submitted  on 
potentially  significant  sectoral  or 
regional  employment  impacts  (both 
positive  and  negative)  in  the  United 
States  as  well  as  other  likely  labor 
market  impacts  of  the  FTA.  Persons 
submitting  conunents  should  provide  as 
much  detail  as  possible  in  support  of 
their  submissions. 

3.  Requirements  for  Submissions 

To  ensure  prompt  and  full 
consideration  of  responses,  the  TPSC 
strongly  recommends  that  interested 
persons  submit  comments  by  electronic 
mail  to  the  following  e-mail  address: 
FR0071@ustr.gov.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "Central  America 
Emplojrment  Review."  Dociunents  ' 

should  be  submitted  in  WordPerfect, 
MSWord,  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  is  acceptable  in  Quattro 
Pro  or  Excel  format.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  should  begin  with 
the  character  "P-".  The  "P-"  or  "BC-" 
should  be  followed  by  the  name  of  the 


submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  pursuant 
to  15  CFR  2003.5,  except  confidential 
business  information  exempt  from 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2003.6  must  be  clearly 
marked  "Business  Confidential"  at  the 
top  of  each  page,  including  any  cover 
letter  or  cover  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  of  the  confidential 
information.  All  public  documents  and 
non-confidential  sununaries  will  be 
available  for  public  inspection  in  the 
USTR  Reading  Room  in  Room  3  of  the 
Annex  of  the  Office  of  the  USTR,  1 724 
F  Street,  NW.,  Washington,  DC  20508. 
An  appointment  to  review  the  file  may 
be  made  by  calling  (202)  395-6186.  The 
USTR  Reading  Room  is  generally  open 
to  the  public  from  10  a.m.-12  noon  and 
1-4  p.m.,  Monday  through  Friday. 
Appointments  must  be  scheduled  at 
least  48  hours  in  advance. 

Carmen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  03-6499  Filed  3-18-03;  8:45  am] 
BILUNG  CODE  319(M)1-P 


DEPARTMIENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-200a-1 1  ] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  petition 
seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  infonnation 


in  the  sununary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Conunents  on  the  petition 
received  must  identify  the  petition 
docket  number  involved  and  must  be 
received  on  or  before  April  8.  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-14324  at  the 
begiiming  of  your  conunents.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  conunents,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
conunents  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the  ' 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Brown  (202)  267-7653,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC.  on  March  14. 
2003. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  fof  Regulations. 

Petition  for  Exemption 

Docket  No.:  FAA-2003-14324. 

Petitioner:  West  Air  Incorporated. 

Section  of  14  CFR  Affected:  14  CFR 
21.197(c)(2)  and  135.411(b). 

Description  of  Relief  Sought:  To 
permit  West  Air  Incorporated  to  ferry 
aircraft  from  their  Cessna  Caravan  fleet, 
as  needed,  without  first  submitting  a 
Form  8130-6  to  the  FAA. 
(FR  Doc.  03-6622  Filed  3-18-03:  8:45  am) 
BILUNG  CODE  4910-13-^ 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Program  Management 
Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  RTCA  program 
Management  Committee  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Program  Management  Committee. 
DATES:  The  meeting  will  be  held  April 
10,  2003  starting  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA.  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  850,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Program  Management 
Committee  meeting.  The  agenda  will 
include: 

•  April  10: 

•  Opening  Session  (Welcome  and 
Introductory  Remarks,  Review/Approve 
Summary  of  Previous  Meeting). 

•  Publication  Consideration/ 
Approval: 

•  Final  Draft,  Next  Generation  Air/ 
Ground  Communication  System 
(NEXCOM)  VDL  Mode  3 
Interoperability,  RTCA  Paper  No.  040- 
03/PMC-268,  prepared  by  SC-198. 

•  Final  Draft,  Standards  for  Airport 
Security  Access  Control  Systems,  RTCA 
Paper  No.  023-03/PMC-265,  prepared 
bySC-199. 

•  Final  Draft,  Minimum  Operational 
Performance  Standards  for  1090  MHz 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B),  RTCA  Paper  No. 
036-03/PMC-266  and  RTCA  Paper  No. 
037-03/PMC-267,  prepared  by  SC-186. 

•  Final  Draft,  Minimum  Aviation 
System  Performance  Standards 
(MASPS)for  Traffic  Information 
Service— Broadcast  (TIS-B),  RTCA 
Paper  No.  042-03/PMC-269,  prepared 
by  SC-186. 

•  Discussion: 

•  Special  Committee  Chairman's 
Reports 

•  Action  Item  Review: 

•  Review/Status — All  open  action 
items 

•  Closing  Session  (Other  Business, 
Document  Production,  Date  and  Place  of 
Next  Meeting,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 


Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  IXD,  on  March  13, 
2003. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 
[PR  Doc.  03-6624  Filed  3-18-03;  8:45  am] 

BHJJNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
03-05-C-OO-ATW  To  impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Outagamie  County 
Airport,  Appieton,  Wl 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  "proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Outagamie 
County  Airport  under  the  provisions  of 
49  U.S.C.  40117  and  part  148  of  the 
Federal  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  18,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102,  Minneapolis,  Miimesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Jeff  Mulder, 
Airport  Manager  of  the  Outagamie 
County  Airport  at  the  following  address: 
W6390  Challenger  Drive,  Suite  201, 
Appieton,  Wisconsin  54915. 
.  Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Outagamie  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  E.  DePottey,  Program  Manager, 
Miimeapolis  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102, 
Minneapolis,  Minnesota  55450,  (612) 
713—4363.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  ft-om  a  PFC  at 
Outagamie  Coimty  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  part 


158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  February  27,  2003  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  County  of  Outagamie  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  31,  2003. 

The  following^is  a  brief  overview  of 
the  application. 

Leve7  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1,  2008. 

Proposed  charge  expiration  date: 
October  1,2008. 

Total  estimated  PFC  revenue: 
$318,170. 

Brief  Description  of  proposed  project: 
Acquire  Snow  Removal  Equipment  (2 
tow  behind  brooms). 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
required  to  collect  PFCs:  none 
requested. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Cotmty  of 
(Jutagamie. 

Issued  in  Des  Plaines,  Illinois  on  March  12, 
2003. 

Mark  McCIardy, 

Manager,  Planning  and  Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
[PR  Doc.  03-6625  Filed  3-18-03;  8:45  am) 
BNXINQ  COOC  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

{Docket  Nos.  FMCSA-2000-7165,  FMCSA- 
2000-7363,  FMCSA-2000-7918,  FMCSA- 
2001-8398] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

SUMMARY:  This  notice  publishes  the 
FMCSA  decision  to  renew  the 
exemptions  from  the  vision  requirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations  for  37  individuals.  The 
FMCSA  has  statutory  authority  to 
exempt  individuals  from  vision 
standards  if  the  exemptions  granted  will 
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not  compromise  safety.  The  agency  has 
concluded  that  granting  these 
exemptions  will  provide  a  level  of  safety 
that  will  equal  or  exceed  the  level  of 
safety  maintained  without  the 
exemptions  for  these  commercial  motor 
vehicle  drivers. 

DATES:  This  decision  is  effective  March 
23,  2003..  Comments  from  interested 
person  should  be  submitted  by  April  18, 
2003. 

ADDRESSES:  You  can  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  You  can  also  submit  comments  at 
http://dms.dot.gov.  Please  include  the 
docket  numbers  that  appear  in  the 
heading  of  this  document  in  your 
submission.  You  can  examine  and  copy 
this  document  and  all  comments 
received  at  the  same  Internet  address  or 
at  the  Dockets  Management  Facility 
from  9  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
If  you  want  us  to  notify  you- that  we 
received  your  comments,  please  include 
a  self-addressed,  stamped  envelope  or 
postcard. 
Anyone  is  able  to  search  the 
.  electronic  form  of  all  comments 
•  received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zjnvokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Exemption  Decision 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  renew  an  exemption  • 
from  the  vision  requirement  in  49  CFR 
391.41(h)(10),  which  applies  to  drivers 
of  commercial  motor  vehicles  in 
interstate  commerce,  for  a  2-year  period 
if  it  finds  "such  exemption  would  likely 
achieve  a  level  of  safety  that  is 
equivalent  to.  or  greater  than,  the  level 
that  would  be  achieved  absent  such 
exemption."  The  procedures  for 
requesting  an  exemption  (including 
renewals)  are  set  out  in  49  CFR  part  381. 


This  notice  addresses  37  individuals 
who  have  requested  renewal  of  their 
exemptions  in  a  timely  manner.  The 
FMCSA  has  evaluated  these  37  petitions 
for  renewal  on  their  merits  and  decided 
to  extend  each  exemption  for  a 
renewable  2-year  period.  They  are: 

Carl  W.  Adams 

Glenn  A.  Babcock,  Jr. 

David  W.  Ball 

David  F.  Bardsley,  Sr. 

William  E.  Beckley 

Joseph  M.  Blankenship 

Willie  Burnett,  Jr. 

Charles  C.  Chapman 

Dennis  J.  Christensen 

Robert  P.  Conrad,  Sr. 

David  L.  Davis 

Jerald  O.  Edwards 

Elias  Gomez,  Jr. 

Robert  K.  Hodge 

William  G.  Holland 

Thomas  E.  Howard 

Spencer  E.,  Leonard 

Thomas  F.  Marczewski 

Boy  E.  Mathews 

Velmer  L.  McClelland 

Duane  A.  McCord 

Jeunes  T.  McGraw,  Jr. 

Clarence  M.  Miles,  Jr. 

Robert  A.  Moss 

Robert  A.  Murphy    • 

John  E.  Musick 

Henry  C.  Patton 

Bobby  G.  Pool,  Sr. 

Robert  Radcliff,  Jr. 

Billy  G.  Saimders 

Daniel  J.  Schaap 

George  D.  Schell 

Scottie  Stewart 

Clarence  L.  Swann,  Jr. 

Thaddeus  E.  Temoney  \ 

Harry  C.  Weber 

Yu  Weng 

These  exemptions  are  extended 
subject  to  the  following  conditions:  (1) 
That  each  individual  have  a  physical 
exam  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  Vvho  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement   . 
official.  Each  exemption  will  be  valid 
for  2  years  imless  rescinded  earlier  by 


the  FMCSA.  The  exemption  will  be 
rescinded  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and 
31136(e). 

Basis  for  Renewing  Exemptions 

Under  49  U.S.C.  3135(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  2  years  from  its  approval  date  and 
may  be.renewed  upon  application  for 
additional  2-year  periods.  In  accordance 
with  49  U.S.C.  31315  and  31136(e),  each 
of  the  37  applicants  has  satisfied  the 
entry  conditions  for  obtaining  an 
exemption  from  the  vision  requirements 
(65  FR  33406,  65  FR  57230,  65  FR 
45817,  65  FR  77066,  65  FR  66286,  66  FR 
13825,  65  FR  7825G,  66  FR  16311).  Each 
of  these  37  applicants  has  requested 
timely  renewal  of  the  exemption  and 
has  submitted  evidence  showing  that 
the  vision  in  the  better  eye  continues  to 
meet  the  standard  specified  at  49  CFR 
391.41(b)(10)  and  that  the  vision 
impairment  is  stable.  In  addition,  a 
review  of  each  record  of  safety  while 
driving  with  the  respective  vision 
deficiencies  over  the  past  2  years' 
indicates  each  applicant  continues  to 
meet  the  vision  exemption  standards. 
These  factors  provide  an  adequate  basis 
for  predicting  each  driver's  ability  to 
continue  to  drive  safely  in  interstate 
commerce.  Therefore,  the  FMCSA 
concludes  that  extending  the  exemption 
for  each  renewal  applicant  for  a  period 
of  2  years  is  likely  to  achieve  a  level  of 
safety  equal  to  that  existing  without  the 
exemption. 

Comments 

The  FMCSA  will  review  comments 
received  at  any  time  concerning  a 
particular  driver's  safety  record  and 
determine  if  the  continuation  of  the 
exemption  is  consistent  with  the 
requirements  at  49  U.S.C.  31315  and 
31136(e).  However,  the  FMCSA  requests 
that  interested  parties  with  specific  data 
concerning  the  safety  records  of  these 
drivers  submit  comments  by  April  18. 
2003. 

In  the  past  the  FMCSA  has  received 
comments  from  Advocates  for  Highway 
and  Auto  Safety  (Advocates)  expressing 
continued  opposition  to  the  FMCSA's 
procedures  for  renewing  exemptions 
from  the  vision  requirement  in  4-9  CFR 
391.41(b)(10).  Specifically,  Advocates 
objects  to  the  agency's  extension  of  the 
»  exemptions  without  any  opportunity  for 
public  comment  prior  to  the  decision  to 
renew,  and  reliance  on  a  summary 
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statement  of  evidence  to  make  its 
decision  to  extend  the  exemption  of 
each  driver. 

The  issues  raised  by  Advocates  were 
addressed  at  length  in  66  FR  17994 
(April  4.  2001).  the  FMCSA  continues  to 
find  its  exemption  process  appropriate 
to  the  statutory  and  regulatory 
requirements. 

Issued  on:  March  13,  2003. 

Pamela  M.  Pelcovits, 

Acting  Associate  Administrator.  Policy  and 
Program  Development. 

[FR  Doc.  0:{-6627  Filed  3-18-03;  8:45  am) 

BILUNO  COOe  4910-CX-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4506-A 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4506-A,  Request  for  I*ublic  Inspection 
or  Copy  of  Exempt  Organization  Tax 
Form. 

DATES:  Written  comments  should  be 
received  on  or  before  May  19,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack,  at 
(202)622-3179,  or 
Lamice.Mack@irs.gov,  or  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION:  Title: 
Request  for  Public  Inspection  or  Copy  of 
Exempt  Organization  IRS  Form. 

OMB  Number:  1545-0495. 

Form  Number:  4506-A. 

Abstract:  Internal  Revenue  Code 
section  6104  states  that  if  an 
organization  described  in  section  501(c) 


or  (d)  is  exempt  from  taxation  under 
section  501(a)  for  any  taxable  year,  the 
application  for  exemption  is  open  for 
public  inspection.  This  includes  all 
supporting  documents,  any  letter  or 
other  documents  issued  by  the  IRS 
concerning  the  application,  and  certain 
annual  returns  of  the  organization.  Form 
4506-A  is  used  to  request  public 
inspection  or  a  copy  of  these 
documents. 

Current  Actions:  There  are  no  changes 
being  made  to  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individikals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
govenunents. 

Estimated  Number  of  Responses: 
20,000. 

Estimated  Time  Per  Response:  1  hr.  1 
min. 

Estimated  Total  Annual  Burden 
Hours:  20,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comnfents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  March  10,  2003. 
Carol  Savage, 
Program  Analyst. 

(FR  Doc.  03-6602  Filed  3-18-03;  8:45  am) 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5452 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  5452, 
Corporate  Report  of  Nondividend 
Distributions. 

DATES:  Written  comments  should  be 
received  on  or  before  May  19,  2003  to- 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack,  at 
(202)622-3179,  or 
Lamice. Mack® irs.gov,  or  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Corporate  Report  of 
Nondividend  Distributions. 

OhdB  Number:  1545-0205. 

Form  Number:  5452. 

Abstract:  Form  5452  is  used  by 
corporations  to  report  their  nontaxable 
distributions  as  required  by  Internal 
Revenue  Code  section  6042(d)(2).  The 
information  is  used  by  IRS  to  verify  that 
the  distributions  are  nontaxable  as 
claimed. 

Current  Actions:  There  are  no  changes 
being  made  to  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organissations. 

Estimated  Number  of  Responses: 
1.700. 
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Estimated  Time  Per  Response:  31  hrs. 
51  minutes. 

Estimated  Total  Anriual  Burden 
Hours:  54.145. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  10,  2003. 
Carol  Savage. 
Program  Analyst. 
[FR  Doc.  03-6603  Filed  3-18-03;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[PS-S-91] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-5-91  (TD 
8437),  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells  (Section  1.613A-3(e)). 
DATES:  Written  comments  should  be 
received  on  or  before  May  19,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regiilation  should  be 
directed  to  Lamice  Mack  (202)  622- 
3179,  or  through  the  Internet 
(Lamice.Mack@irs.gov),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  ^0224. 

SUPPLEMENTARY  INFORMATION: 

r/tffe:  Limitations  on  Percentage 
Depletion  in  the  Case  of  Oil  and  Gas 
Wells. 

OMB  Number:  1 545-1 25 1 . 

Regulation  Project  Number:  PS-5-91 . 

Abstract:  This  regulation  concerns  oil 
and  gas  property  held  by  partnerships. 
Because  the  depletion  allowance  with 
respect  to  production  from  domestic  oil 
and  gas  properties  is  computed  by  the 
partners  and  not  by  the  partnership, 
section  1.613A-3(e)(6)(i)  of  the 
regulation  requires  each  partner  to 
separately  keep  records  of  the  partner's 
share  of  iJie  adjusted  basis  in  each  oil 
and  gas  property  of  the  partnership. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  oUjer  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1.500,000. 

Estimated  Time  Per  Respondent:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  49,950. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 


revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  foriHomments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  10,  2003. 
Carol  Savage, 
Program  Analyst. 
(FR  Doc.  03-6604  Filed  3-18-03;  8:45  am) 

BILLING  COOE  4830-01-f> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0165] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
-publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  extension    ■ 
of  a  currently  approved  collection,  and 
allow  60  days  for  public  conunent  in 
response  to  the  notice.  This  notice 
solicits  comments  on  information 
needed  to  evaluate  claimant's  eligibility 
for  waiver  of  collection,  payment  plans 
or  compromises  on  VA  benefits  debts. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
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collection  of  information  should  be 
received  on  or  before  May  19,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
David  Sturm,  VA  Debt  Management 
Center,  Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Room  156D, 
Ft.  Snelling,  MN  55123  or  e-mail  to: 
DMCDSTUR@VBA.VA.GOV.  Please 
refer  to  "OMB  Control  No.  2900-0165" 
in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Sturm  at  (612)  970-5702  or  FAX 
(612) 970-5687. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Financial  Status  Report,  VA 
Form  5655. 

OMB  Control  Number:  2900-0165. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  5655  is  attached  to 
first  collection  letters  sent  to  debtors 
owing  VA  benefit  debts.  Submission  of 
the  completed  form  is  voluntary  on  the 
part  of  the  debtor  unless  he  or  she 
requests  waiver  of  collection,  makes  a 
compromise  offer,  wishes  to  make 
installment  payments  or  establish  his  or 
her  inability  to  pay  the  debt  imder  any 
circumstances.  Federal  employees 
subject  to  salary  offset  may  use  Form 
5655  to  support  their  contention  that  the 
proposed  offset  schedule  would  create 
extreme  hardship.  The  information 
obtained  is  used  to  determine  the 
financial  status  of  the  debtors,  his/her 
ability  to  pay,  and  the  feasibility  of 
exploring  compromise. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  45,553 
hours. 


Estimated  Avemge  Burden  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
45,553. 

Dated:  February  26,  2003. 

By  direction  of  the  Secretary. 
Martin  L.  Hill, 

Acting  Director,  Records  Management 
Service. 
[PR  Doc.  03-6612  Filed  3-18-03;  8:45  am) 

BILUNO  COOE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0386] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Departmen*of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection*  of 
information,  including  each  proposed 
extension  of  a  ciurently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  ensure  that  lenders  coirectly 
compute  the  funding  fee  and  the 
maximum  permissible  loan  amount  for 
interest  rate  reduction  refinancing  loans. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  19,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC 20420  or 
mailto:irmnkess@vba.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0386" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 


collection  of  information  they  conduct  ' 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Interest  Rate  Reduction 
Refinancing  Loan  Worksheet,  VA  Form 
26-8923. 

OMB  Control  Number:  2900-0386. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Lenders  are  required  to 
submit  VA  Form  26-8923  when 
requesting  guaranty  on  an  interest  rate 
reduction  refinancing  loan.  VA  loan 
examiners  must  assure  that  the 
requirements  of  the  Deficit  Reduction 
Act  of  1984  and  applicable  VA 
regulations  are  met  before  the  issuance 
of  guaranty.  The  form  ensures  that 
lenders  correctly  compute  the  funding 
fee  and  the  maximum  permissible  loan 
amount  for  interest  rate  reduction 
refinancing  loans. 

Affected  Public:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  16,667 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
100.000. 

Dated:  February  26.  2003. 

By  direction  of  the  Secretary. 
Martin  L.  Hill, 

Acting  Director,  Records  Management 
Service. 

[PR  Doc.  03-6613  Filed  3-18-03;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0564] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  ciurently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  conunents  on  the 
information  needed  to  enroll  VA 
Compensation  and  Pension  beneficiaries 
in  the  Direct  Deposit/Electronic  Fimds 
Transfer  (DD/EFT)  program  for  recurring 
benefits  payments.  , 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  19,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0564"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  bm-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or . 
the  use  of  other  forms  of  information 
technology. 

Title:  Direct  Deposit  Enrollment,  VA 
Form  24-0296. 

OMB  Control  Number:  2900-0564. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  24-0296  is  used  to 
enroll  VA  Compensation  and  Pension 
beneficiaries  in  the  DD/EFT  program  for 
reciuring  benefits  payments.  The 
information  will  be  used  to  process  the 
payment  data  bom  VA  to  the 
beneficiary's  designated  financial 
institution. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  6,600 
hours. 

Estimated  Avemge  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
198,000. 

Dated:  February  26,  2003. 
By  direction  of  the  Secretary. 

Martin  L.  Hill, 

Acting  Director,  Records  Management 

Service. 

(FR  Doc.  03-6614  Filed  3-18-03;  8:45  am] 

BILLING  CODE  S320-01-P 


dEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0209] 

Proposed  Information  Collection 
Activtty:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

action:  Notice.  "^ 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain  • 

information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currenUy  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  a  claimant's 
eligibility  for  work-study  benefits.  • 


DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  19,  2003. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0209"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  thp 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology.  •  ^ 

Titles: 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30, 
31,  32  and  35;  10  Up.So.CA  Chapter 
1606),  VA  Form  22-8691. 

b.  Student  Work-Study  Agreement 
(Student  Services),  VA  Form  22-8692. 

c.  Extended  Student  Work-Study 
Agreement,  VA  Form  22-8692a. 

d.  Work-Study  Agreement  (Student 
Services),  VA  Form  22-8692b. 

OMB  Control  Number:  2900-0209. 
Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 
Abstract: 

a.  Eligible  veterans,  selected 
reservists,  and  survivors  or  dependents 
complete  VA  Form  22-8691  to  apply  for 
woric-study  benefits. 

b.  VA  Form  22-8692  is  used  by 
claimants  to  request  an  advance 
payment  of  work-study  allowance. 

c.  VA  Form  22-8692a  is  used  by  the 
claimant  to  extend  his  or  her  contract 
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d.  VA  Form  22-8692b  is  used  by 
claimants  who  do  not  want  a  work- 
study  advanced  allowance  payment. 

VA  uses  the  information  to  determine 
the  applicant's  eligibility  to  work-study 
allowance  and  the  amount  payable. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  9,566. 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30, 
31,  32  and  35;  10  Up.So.CA  Chapter 
1606),  VA  Form  22-8691—6.625  hours. 

b.  Student  Work-Study  Agreement 
(Student  Services),  VA  Form  22-8692— 
1,333  hours. 

c.  Extended  Student  Work-Study 
Agreement,  VA  Form  22-8692a— 275 
hours. 

d.  Work-Study  Agreement  (Student 
Services),  VA  Form  22-8692b— 1.333 
hours. 

Estimated  Average  Burden  Per  ' 
Respondent:  7  minutes. 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30. 
31,  32  and  35;  10  Up.So.CA  Chapter 
1606).  VA  Form  22-8961—15  minutes. 

b.  Student  Work-Study  Agreement 
(Student  Services).  VA  Form  22-8692— 
5  minutes. 

c.  Extended  Student  Work-Study 
Agreement.  VA  Form  22-8692a— 3 
minutes. 

d.  Work-Study  Agreement  (Student 
Services).  VA  Form  22-8692b— 5 
minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
64,000. 

a.  Application  for  Work-Study 
Allowance  (38  Up.So.CA.  Chapters  30. 
31.  32  and  35;  10  Up.So.CA  Chapter 
1606).  VA  Form  22-8961—26.500. 

b.  Student  Work-Study  Agreement 
(Student  Services).  VA  Form  22-8692— 
16.000. 

c.  Extended  Student  Work-Study 
Agreement.  VA  Form  22-8692a— 5.500. 

d.  Work-Study  Agreement  (Student 
Services).  VA  Form  22-8692b— 16,000. 

Dated:  February  26.  2003. 
By  direction  of  the  Secretary. 

Martin  L.  Hill, 

Acting  Director,  Records  Management 

Service. 

[FR  Doc.  03-6615  Filed  3-18-03;  8:45  am] 

BILUNO  CODE  S320-01-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0262] 

Agency  Information  Collectton 
Activtties  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
AHaits. 


action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
DenisQ  McLamb.  Records  Management 
Service  (005E3).  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW.. 
Washington.  DC  20420.  (202)  273-8030. 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0262." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0262"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Designation  of  Certifying 
Official(s).  VA  Form  22-8794. 

OMB  Control  Number:  2900-0262. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  22-8794  is  used  to 
provide  notification  to  VA  of  the 
designated  person(s)  who  may  certify 
reports  of  the  enrollment  and  pursuit  or 
training  on  behalf  of  an  educational 
institution  or  job  training  establishment. 
The  information  is  used  to  ensure  that 
educational  benefits  are  not  made 
improperly  based  on  a  report  from 
someone  other  than  a  designated 
certifying  official. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  ciurently  valid  OMB 
control  ntunber.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  20.  2002.  at  page  78042- 
78043. 

Affected  Public:  State,  local  or  Tribal 
government,  business  or  other  for-profit, 
and  not  for-profit  institutions. 

Estimated  Annual  Burden:  333  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Number  of  Respondents: 
2,000.' 

Dated:  February  26.  2003. 

By  direction  of  the  Secretary.  , 

Martin  L.  Hill, 

Acting  Director,  Records  Management 
Service. 
(FR  Doc.  03-6616  Filed  3-18-03;  8:45  am] 

BILUNO  CODE  8320-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0379] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs.  ■. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnmient. 
DATES:  Comments  must  be  submitted  on 
or  before  April  18,  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0379." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to  ' 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0379"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Time  Record  (Work-Study 
Program).  VA  Form  22-8690. 

OMB  Control  Number:  2900-0379. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  22-6690  is  used  to 
report  the  number  of  hours  completed 
and  to  ensure  that  the  amount  of 
benefits  payable  to  a  claimant  who  is 
pursuing  work-study  is  correct.  When  a 
claimant  elects  to  receive  an  advance 
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payment,  VA  will  make  the  advance 
payment  for  50  horn's,  but  will  withhold 
benefits  (to  recoup  the  advance 
payment)  until  the  claimant  completes 
his  or  her  50  hours  of  service.  VA  will 
not  pay  any  additional  amoimt  in    ' 
advance  payment  cases  imtil  the 
claimant  completes  a  total  of  100  hours 
of  service  (50  hom^s  for  the  advance 
payment  and  50  hours  for  an  additional 
payment).  If  the  claimant  elects  not  to 
receive  an  advance  payment,  benefits 
are  payable  when  the  claimant 
completes  50  hours  of  service. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  conunents  on  this  collection 
of  information  was  published  on 
December  17,  2002,  at  page  77321. 

Affected  Public:  Not-for-profit 
institutions.  Individuals  or  households. 
Business  or  other  for-profit.  Federal 
Government,  and  State,  Local  or  Tribal 
Governments. 

Estimated  Annual  Burden:  10,333 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
31,000. 

Estimated  Annual  Responses: 
124,000. 

Dated:  February  26.  2003. 

By  direction  of  the  Secretary. 
Martin  L.  Hill, . 

Acting  Director,  Records  Management 
Service. 
(FR  Doc.  03-6617  Filed  3-18-03;  8:4S  am) 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0198] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
armounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 


nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  April  18,  2003. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3).  Department  of  Veterans  Affairs. 
810  Vermont  Avenue.  NW.. 
Washington.  DC  20420.  (202)  273-8030. 
FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0198." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503,  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0198"  in  any  correspondence. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Aimual  Clothing 
Allowance,  VA  Form  21-8678. 

OMB  Control  Number:  2900-0198. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-8678  is  used 
by  veterans  to  apply  for  clothing 
allowance.  Without  this  information, 
VA  would  be  unable  to  determine 
eligibility  for  this  benefit. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  15,  2002,  at  page  69305. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burdem  1,120 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
6,720. 

Dated:  February  26,  2003. 

By  direction  of  the  Secretary. 
Martin  L.  Hill, 

Acting  Director,  Records  Management 
Service. 

[FR  Doc,  03-6618  Filed  3-18-03;  8:45  am] 
BHJJNG  CODE  8320-01-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

{OMB  Control  No.  2900-0051] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  18.  2003. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Records  Management  Service 
(005E3),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue.  NW.. 
Washington.  DC  20420.  (202)  273-8030, 
FAX  (202)  273-5981  or  e-mail: 
denise.iiic/ainb@/nai7.  va.gov.' Please 
refer  to  "OMB  Control  No.  2900-0051." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0051"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  Quarterly  Report  of  State 
Approving  Agency  Activities.  VA  Form 
22-7398. 

OMB  Control  Number:  2900-0051. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  reimburses  State 
Approving  Agency  (SAA)  for  necessary 
sadary,  and  fiinge  and  travel  e3«penses 
incurred  in  the  approval  and 
supervision  of  education  and  training 
programs.  VA  makes  the  reimbursement 
retrospectively  on  a  monthly  or 
quarterly  basis  after  receiving  an 
itemized  invoice  fi-om  SAAs  supported 
by  document  (such  as  reports  of  visit  to 
schools  and  programs  approved  by 
SAA).  VA  Form  22-7398  serves  as  the 
form  for  SAA  to  request  reimbursement. 
The  information  is. used  to  ensure  that 
the  reimbursements  are  proper  and 
accurate.  Without  the  report.  VA  would 
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have  no  means  to  compare  the 
efficiency  and  effectiveness  of  SAAs. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 


December  20,  2002,  at  page  78041- 
78042. 

Affected  Public:  State,  Local  or  Tribal 
Governments,  and  Federal  Government. 

Estimated  Annual  Burden:  228  hours. 

Estimated  Average  Burden  Per 
Bespondent:  60  minutes. 

Frequency  of  Besponse:  Quarterly. 

Estimated  Number  of  Bespondents: 
57. 


Estimated  Total  Annual  Besponses: 
228. 

Dated:  February  26.  2003. 
By  direction  of  the  Secretary. 

Martin  L.  Hill, 

Acting  Director,  Records  Management 

Service. 

(FR  Doc.  03-6619  Filed  3-18-03;  8:45  am] 

BHJJNG  CODE  8320-01-P 


Wednesday, 
March  19,  2003 


Part  n 

Department  of  the 
Interior 

»^ —  -  * 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Department  of 
Commerce 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

Endangered  and  Threatened  Wildlife  and 
Plants;  Designation  of  Critical  Habitat  for 
the  Gulf  Sturgeon;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wikilifa  Service 

50  CFR  Part  17 

RIN  1018-AI23 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  226 

[Docket  No.;  I.D.  020522126-3051-02] 

RIN  0648-AQ03 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Gulf  Sturgeon 

agency:  Fish  and  Wildlife  Service 
(FWS). Interior,  and  National  Marine 
Fisheries  Service  (NMFS),  National 
Oceanic  and  Atmospheric 
Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  We,  FWS  and  NMFS. 
collectively  "the  Services,"  designate 
critical  habitat  for  the  Gulf  sturgeon 
{Acipenser  oxyrinchus  desotoi),  a 
threatened  species  listed  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  designate  14 
geographic  areas  among  the  Gulf  of 
Mexico  rivers  and  tributaries  as  critical 
habitat  for  the  Gulf  sturgeon.  These  14 
geographic  areas  (luiits)  encompasis 
approximately  2,783  river  kilometers 
(rkm)  (1,730  river  miles  (rmi))  and  6,042 
square  kilometers  (km^)  (2,333  square 
miles  (mi^))  of  estuarine  and  marine 
habitat. 

Critical  habitat  identihes  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species,  and  that 
may  require  special  management 
considerations  or  protection.  Section 
7(a)(2)  of  the  Act  requires  that  each 
Federal  agency  shall,  in  consultation 
with  and  with  the  assistance  of  the 
Services,  insure  that  any  action 
authorized,  funded  or  carried  out  by 
such  agency  is  not  likely  to  jeopardize 
the  continued  existence  of  an 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  other  relevant  impacts  of 
specifying  any  particular  area  as  critical 
habitdt.  We  solicited  data  and  comments 
from  the  public  on  all  aspects  of  the 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
DATES:  The  effective  date  of  this  rule  is 
April  18,  2003. 


ADDRESSES:  The  complete 
administrative  record,  including 
comments  and  materials  received,  as 
well  as  supporting  documentation,  used 
in  the  preparation  of  this  final  rule  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Panama  City  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  1601 
Balboa  Avenue,  Panama  City.  Florida 
32405.  Copies  of  the  final  rule, 
economic  analysis,  and  information 
regarding  this  critical  habitat 
designation  are  available  on  the  Internet 
at  http://alabama.fws.gov/gs/. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Carmody,  Field  Supervisor.  Panama 
City  Field  Office  (see  ADDRESSES 
section)  (telephone  850/769-0552; 
facsimile  850/763-2177),  or  Stephania 
Bolden,  Fishery  Bidlogist,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  Fisheries,    . 
Southeast  Regional  Office,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  Florida  33702  (telephone 
727/570-5312:  facsimile  727/570-5517). 
Information  regarding  this  designation 
is  available  in  alternate  formats  upon 
request. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Gulf  sturgeon  [Acipenser 
oxyrinchus  (=oxyrhynchus)  desotoi], 
also  known  as  the  Gulf  of  Mexico 
sturgeon,  is  an  anadromous  fish 
(breeding  in  freshwater  after  migrating 
up  rivers  from  marine  and  estuarine 
environments),  inhabiting  coastal  rivers 
from  Louisiana  to  Florida  diu-ing  the 
warmer  months  and  overwintering  in 
estuaries,  bays,  and  the  Gulf  of  Mexico. 
It  is  a  nearly  cylindrical  primitive  fish 
embedded  with  bony  plates  or  scutes. 
The  head  ends  in  a  hard,  extended 
snout;  the  mouth  is  inferior  and 
protrusible  and  is  preceded  by  four 
conspicuous  barbels.  The  tail  (caudal 
fin)  is  distinctly  asymmetrical,  the 
upper  lobe  is  longer  than  the  lower  lobe 
(heterocercal).  Adults  range  from  1.2  to 
2.4  meters  (m)  (4  to  8  feet  (ft))  in  length, 
with  adult  females  larger  than  males. 
The  Gulf  sturgeon  is  distinguished  from 
the  geographically  disjimct  Atlantic 
coast  subspecies  {A.  o.  oxyrinchus)  by 
its  longer  head,  pectoral  fins,  and  spleen 
(Vladykov,  1955;  Wooley,  1985).  King  et 
al.  (2001)  have  documented  substantial 
divergence  between  A.  o.  oxyrinchus 
and  A.  o.  desotoi  using  micrpsatellite 
DNA  testing. 

Distribution  and  Status 

HistoricaUy.  the  Gulf  sturgeon 
occiured  frt>m  the  Mississippi  River  east 
to  Tampa  Bay.  Its  present  range  extends 


from  Lake  Pontchartrain  and  the  Pearl 
River  system  in  Louisiana  and 
Mississippi  east  to  the  Suwannee  River 
in  Florida.  Sporadic  occurrences  have 
been  recorded  as  far  west  as  the  Rio 
Grande  River  between  Texas  and 
Mexico,  and  as  far  east  and  south  as 
Florida  Bay  (Wooley  and  Crateau,  1985; 
and  Reynolds,  1993). 

In  the  late  19th  centiuy  and  early  20th 
centiuy,  the  Gulf  sturgeon  supported  an 
important  conunercial  fishery, 
providing  eggs  for  caviar,  flesh  for 
smoked  fish,  and  swim  bladders  for 
isinglass,  a  gelatin  used  in  food 
products  and  glues  (Huff,  1975;  and 
Carr.  1983).  Gulf  sturgeon  numbers 
declined  due  to  overfishing  throughout 
most  of  the  20th  century.  The  decline 
was  exacerbated  by  habitat  loss 
associated  with  the  construction  of 
water  control  structures,  such  as  dams 
and  sills  (submerged  ridge  or  vertical 
wall  of  relatively  shallow  depth 
separating  two  bodies  of  water),  mostly 
after  1950.  In  several  rivers  throughout 
the  species'  range,  dams  have  severely 
restricted  sturgeon  access  to  historic 
migration  routes  and  spawning  areas 
(Boschung,  1976;  Wooley  and  Crateau. 
1985;  and  McDowall,  1988). 

On  September  30, 1991,  we  listed  the 
Gulf  sturgeon  as  a  threatened  species 
under  the  Act  (16  U.S.C.  1531  et  seq.) 
(56  FR  49653).  Other  threats  and 
potential  threats  identified  in  the  listing 
rule  included  modifications  to  habitat 
associated  with  dredged  material 
disposal,  desnagging  (removal  of  trees 
and  their  roots),  and  other  navigation 
maintenance  activities;  incidental  take 
by  commercial  fishermen;  poor  water 
quality  associated  with  contamination 
by  pesticides,  heavy  metals,  and 
industrial  contaminants;  aquacultiue 
and  incidental  or  accidental 
introductions;  and  the  Gulf  sturgeon's 
slow  growth  and  late  matiu'ation.  The 
Gulf  sturgeon  listing  rule  and  the  Gulf 
Stxugeon  Recovery/Management  Plan 
(FWS  et  a}.,  1995).  which  was  approved 
by  the  Services  and  the  Gulf  States 
Marine  Fisheries  Commission,  provide  a 
more  detailed  discussion  of  the  reasons 
for  the  species'  decline  and  threats  to 
surviving  populations  (available  by 
request  or  at  the  FWS  Internet  site,  see 
ADDRESSES). 

The  Gulf  Sturgeon  Recovery/ 
Management  Plan  (FWS  et  al,  1995) 
recommended  that  genetic  studies  be 
done  to  determine  geographically 
distinct  management  units.  Some  work 
in  this  regard  has  been  completed 
(Stabile  et  al,  1996),  but  we  have  not 
formally  adopted  management  units  at 
this  time.  For  purposes  of  this  final  rule, 
we  have  used  the  term  subpopulation  to 
subdivide  the  Gulf  sturgeon  population 


based  on  geography,  degree  of 
connectedness,  and  genetic  interchange 
(Lande  and  Barrowclough,  1987;  and 
King  et  al,  2001).  Seven  subpopulations 
are  described  in  the  "Critical  Habitat 
Unit  Descriptions"  section  of  this  rule. 

Feeding  Habits 

Gidf  sturgeon  feeding  habits  in 
freshwater  vary  depending  on  the  fish's 
life  history  stage  {i.e.,  young-of-the-year, 
juvenile,  subadult.  adult).  Young-of-the- 
year  Gulf  sttugeon  remain  in  fi^shwater 
feeding  on  aquatic  invertebrates  and 
detritus  approximately  10  to  12  months 
after  spawning  occurs  (Mason  and 
Clugston.  1993;  and  Sulak  and  Clugston, 
1999).  Juveniles  (less  than  5  kg  (11  lbs) 
are  believed  to  forage  extensively  and 
exploit  scarce  food  resources  throughout 
the  river,  including  aquatic  insects  (e.g.. 
mayflies  and  caddisfiies),  worms 
(oligochaetes),  and  bivalve  molluscs 
(Huff,  1975;  and  Mason  and  Clugston. 
1993).  Juvenile  (ages  1  to  6)  Gulf 
stiu^eon  collected  in  the  Suwaimee 
River  are  trophically  active  (foraging) 
near  the  river  mouth  at  the  estuary,  but 
trophically  dormant  (not  foraging]  in 
siunmer  holding  areas  upriver — a 
portion  of  the  juvenile  population  reside 
and  feed  year  round  near  the  river 
mouth  at  the  estuary,  not  just  in  winter 
(K.  Sulak.  U.S.  Geological  Survey 
(USGS).  pers.  conun.  2002).  In  the 
Choctawhatchee  River,  juvenile  (ages  1 
to  6)  Gulf  sturgeon  did  not  remain  near 
the  estuary  at  the  river  mouth  for  the 
entire  year,  instead,  they  were  located 
during  winter  months  in 
Choctawhatchee  Bay  and  returned 
upriver  to  resting  areas  in  the  spring  (F. 
Parauka,  FWS,  pers.  comm.  2002). 
Subadult  (age  6  to  sexual  maturity)  and 
adult  (sexually  matiu-e)  Gulf  sturgeon  do 
not  feed  in  freshwater  (Wooley  and 
Crateau,  1985;  and  Mason  and  Clugston, 
1993). 

Many  reports  indicate  that  adult  and 
subadult  Gulf  sturgeon  lose  a  substantial 
percentage  of  their  body  weight  while  in 
fieshwater  (Wooley  and  Crateau,  1985; 
Mason  and  Clugston,  1993;  and 
Clugston  et  al,  1995)  and  then 
compensate  the  loss  during  winter 
feeding  in  the  estuarine  and  marine 
enviroiunents  (Wooley  and  Crateau, 
1985;  and  Clugston  et  al,  1995).  Gu  et 
al.  (2001)  tested  the  hypothesis  that 
subadult  and  adult  Gulf  sturgeon  do  not 
feed  significantly  diuing  their  annual 
residence  in  fieshwater  by  comparing 
stable  carbon  isotope  ratios  of  tissue 
samples  from  subadidt  and  adult 
Suwannee  River  Gulf  sturgeon  and  their 
potential  freshwater  and  marine  food 
sources.  A  large  difference  in  isotope 
ratios  between  freshwater  food  soiuces 
and  fish  muscle  tissue  suggests  that 


subadult  and  adult  Gulf  sturgeon-  do  not 
feed  significantly  in  freshwater.  The 
isotope  similarity  between  Gulf  stiu^eon 
and  marine  food  resources  strongly 
indicates  that  this  species  relies  almost 
entirely  on  the  marine  food  web  for  its 
growrth  (Gu  et  al,  2001). 

Once  subadult  and  adult  Gulf 
sturgeon  leave  the  river,  having  spent  at 
least  6  months  in  the  river  fasting,  we 
presiune  that  they  immediately  begin 
feeding.  Upon  exiting  the  rivers.  Gulf 
sturgeon  are  foimd  in  high 
concentrations  near  their  natal  river 
mouths.  Lakes  and  bays  at  the  mouths 
of  the  river  systems  where  Gulf  stiugeon 
occur  are  important  because  they  offer 
the  first  opportunity  for  Gulf  sturgeon 
exiting  their  natal  rivers  to  forage.  Gulf 
stiugeon  must  be  able  to  consume 
sufficient  quantities  of  prey  while  in 
estuarine  and  marine  waters  to  regain 
the  weight  they  lose  while  in  the  river 
system  and  to  maintain  positive  growth 
on  a  yearly  basis.  In  addition, 
reproductively  active  Gulf  sturgeon 
require  additional  food  resources  to 
obtain  sufficient  energy  necessary  for 
reproduction  (Fox  et  al.,  2002;  and  D. 
Murie  and  D.  Parkyn,  University  of 
Florida  (UF),  pers.  conun.  2002). 

Adult  and  subadult  Gulf  sturgeon, 
while  in  marine  and  estuarine  habitat, 
are  thought  to  forage  opportunistically 
(Huff.  1975),  primarily  on  benthic 
(bottom  dwelling)  invertebrates.  Gut 
content  analyses  have  indicated  that  the 
Gulf  sturgeon's  diet  is  predominantly 
amphipods,  lancelets,  polychaetes, 
gastropods,  shrimp,  isopods,  molluscs, 
and  crustaceans  (Huff,  1975;  Mason  and 
Clugston,  1993;  Carr  et  al,  1996b;  Fox 
et  al,  2000;  and  Fox  et  al,  2002).  Gulf 
sturgeon  from  the  Suwaimee  River 
subpopulation  are  known  to  forage  on 
brachiopods  (Miuie  and  Parkyn,  pers. 
comm.  2002);  however,  this  is  not  a 
dociunented  prey  item  of  other 
subpopulations.  Ghost  shrimp 
[Lepidophthalmus  louisianensis)  and 
the  haustoriid  amphipod  (Lepidactylus 
spp.)  are  strongly  suspected  to  be 
important  prey  for  adult  Gulf  sturgeon 
over  1  m  (3.3  ft)  (Heard  et  al,  2000;  and 
Fox  et  al.,  2002).  This  hypothesis  is 
based  on  the  following  evidence:  (1) 
Gulf  stuirgeon  have  been  consistently 
located  and  observed  actively  feeding  in 
areas  where  numerous  burrows  similar 
to  those  occupied  by  ghost  shrimp  exist 
(Fox  et  al,  2000)  and  in  areas  having  a 
high  density  of  ghost  shrimp  and 
haustoriid  amphipods  (Heard  et  al, 
2000),  (2)  the  digestive  tracts  of  two 
adult  Gulf  sturgeon  that  died  during 
netting  operations  contained  numerous 
ghost  shrimp  (Fox  et  al,  2000).  (3) 
stomach  contents  of  a  30  kg  (67  lb) 
sturgeon  taken  in  the  upper  portion  of 


Choctawhatchee  Bay  contained  more 
than  100  individual  haustoriid 
amphipods  and  67  ghost  shrimp  (Heard 
et  al.,  2000),  and  (4)  approximately  one- 
third  of  157  sturgeon  guts  analyzed  by 
Carr  et  al.  (1996b)  contained  exclusively 
brachiopods  and  ghost  shrimp. 

Reproduction 

Guff  sturgeon  are  long-lived,  with 
some  individuals  reaching  at  least  42 
years  in  age  (Huff,  1975).  Age  at  sexual 
maturity  for  females  ranges  from  8  to  1 7 
years,  and  for  males  from  7  to  21  years 
(Huff,  1975).  Gulf  sturgeon  eggs  are 
demersal  (they  are  heavy  and  sink  to  the 
bottom),  adhesive,  and  vary  in  color 
from  gray  to  brown  to  black  (Vladykov 
and  Greeley.  1963;  Huff,  1975;  and 
Parauka  et  al,  1991).  Chapman  et  al. 
(1993)  estimated  that  matiue  female 
Guff  sturgeon  weighing  between  29  and 
51  kg  (64  and  112  lb)  produce  an 
average  of  400,000  eggs.  Habitat  at  egg 
collection  sites  consists  of  one  or  more 
of  the  following:  limestone  bluffs  and 
outcroppings,  cobble,  Umestone  bedrock 
covered  wifii  gravel  and  small  cobble, 
gravel,  and  sand  (Marchant  and 
Shutters,  1996;  Sulak  and  Clugston, 
1999;  Heise  et  al,  1999a;  Fox  et  al, 
2000;  and  Craft  et  al,  2001).  On  the 
Suwannee  River,  Sulak  and  Clugston    .  - 
(1999)  suggest  a  dense  matrix  of  gravel 
or  cobble  is  likely  essential  for  Gulf 
sturgeon  egg  adhesion  and  the 
sheltering  of  the  yolk  sac  larvae,  and  is 
a  habitat  spawning  adults  appvently 
select.  Other  substrates  identified  as 
possible  spawning  habitat  include  marl 
(clay  with  substantial  calcium 
carbonate),  soapstone,  or  hard  clay  (W. 
Slack,  Mississippi  Museum  of  Natiu^ 
Science  (MMNS),  pers.  comm.  2002; 
and  F.  Parauka,  pers.  comm.  2002). 
Water  depths  at  egg  collection  sites 
ranged  from  1.4  to  7.9  m  (4.6  to  26  ft), 
with  temperatures  ranging  from  18.2  to 
23.9  degrees  Celsius  (°C)  (64.8  to  75.0 
degrees  Fahrenheit  (°F))  (Fox  et  al, 
2000;  Ross  et  al.,  2000;  Craft  et  al., 
2001).  Laboratory  experiments  indicated 
optimal  water  temperature  for  survival 
of  Gulf  stiu^eon  larvae  is  between  15 
and  20  °C  (59  and  68  °F),  with  Jow 
tolerance  to  temperatures  above  25  "C 
[77  °F)  (Chapman  and  Carr,  1995). 
Researchers  hypothesize  that  spawning 
must  take  place  where  the  hydrological 
and  chemical  settings  are  appropriate 
for  gamete  (matiue  reproductive  cell) 
function,  and  temperature,  pH,  and 
dissolved  oxygen  conditions  are  stable 
and  appropriate  for  embryonic  and  yolk 
sac  larval  development  (Sulak  and 
Clugston,  1999). 

Sulak  and  Qugston  (1999)  suggested 
that  stiirgeon  spawning  activity  in  the 
Suwannee  River  is  related  to  the  phase 
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of  the  moon,  but  only  after  the  water 
temperature  has  risen  to  17  °C  (62.6  °F). 
Other  researchers  however,  have  foimd 
little  evidence  of  spawning  associated 
with  lunar  cycles  (Slack  et  al.  1999;  and 
Fox  et  al.,  2000).  Spawning  in  the 
Suwannee  River  occurs  during  the 
general  period  of  spring  high  water, 
when  ionic  conductivity  and  calcium 
ion  concentration  are  most  favorable  for 
egg  development  and  adhesion  (Sulak 
and  Clugston,  1999).  Fox  et  al.  (2002) 
found  no  clear  pattern  between  timing 
of  Gulf  sturgeon  entering  the  river  and 
flow  patterns  on  the  Choctawhatchee 
River.  Ross  et  al.  (2001b)  surmised  that 
the  high  flows  in  early  March  were  a 
cue  for  sturgeon  to  begin  their  upstream 
movement  in  the  Pascagoula  River. 
Atlantic  stiu^eon  (A.  oxyrinchus) 
exhibit  a  long  inter-spawning  period, 
with  females  spawning  at  intervals 
ranging  firom  every  3  to  5  years,  and 
males  every  1  to  5  years  (Smith,  1985). 
It  is  believed  that  Gulf  stiugeon  exhibit 
similar  spawning  periodicity,  as  male 
Gulf  sturgeon  are  capable  of  annual 
spawning,  and  females  require  more 
than  one  year  between  spawning  events 
(Huff,  1975;  and  Fox  et  al.,  2000). 

Freshwater  Habitat 

In  the  spring  (March  to  May),  most 
adult  and  subadult  Gulf  sturgeon  return 
to  their  natal  river,  where  sexually 
mature  sturgeon  spawn,  and  the 
population  spends  until  October  or 
November  (6  to  8  months)  in  freshwater 
(Odenkirk,  1989:  Foster,  1993;  Clugston 
et  al.,  1995;  and  Fox  et  al.,  2000).  Fox 
et  al.  (2000)  found  that  some 
individuals  of  the  Choctawhatchee 
River  subpopulation  do  not  enter  the 
river  until  the  summer  months.  Gulf 
sturgeon  migration  is  further  discussed 
in  the  "Migration"  section  of  this  rule. 
During  their  early  life  history  stages, 
sturgeon  require  bedrock  and  clean 
gravel  or  cobble  substrate  for  eggs  to 
adhere  to  and  for  shelter  for  developing 
larvae  (Sulak  and  Clugston,  1998). 
Yoimg-of-the-year  appear  to  disperse 
widely,  using  extensive  portions  of  the 
river  as  nursery  habitat.  They  are 
typically  found  on  sandbars  and  sand 
shoals  over  rippled  bottom  and  in 
shallow,  relatively  open,  unstructured 
areas.  Given  that  the  river  is  generally 
nutrient  poor  with  low  levels  of  total 
phosphorus  and  organic  carbon, 
suggesting  low  productivity,  this 
dispersal  may  he  an  adaptation  to 
exploit  scarce  food  resources  (Randall 
and  Sulak,  1999).  Clugston  et  al.  (1995) 
reported  that  young  Gulf  sturgeon  in  the 
Suwannee  River,  weighing  between  0.3 
and  2.4  kg  (0.7  and  5.3  lb),  remain  in  the 
vicinity  of  the  river  mouth  and  estuary 
during  the  winter  and  spring. 


Adult  Gulf  stiirgeon  spawn  in  upper 
river  reaches.  On  some  river  systems 
such  as  the  Pascagoula  River  and 
Apalachicola  River,  some  adult  and 
subadult  Gulf  sturgeon  remain  near  the 
spawning  grounds  throughout  the 
summer  months  (Wooley  and  Crateau, 
1985;  and  Ross  et  al.,  2001b),  but  the 
majority  move  downstream  to  areas 
referred  to  as  summer  resting  or  holding 
areas.  In  other  rivers,  most  Gulf  sturgeon 
spawn  and  move  downstream  to 
aggregation  areas  also  referred  to  as 
summer  resting  or  holding  areas.  A  few 
Gulf  stiirgeon  have  been  documented 
remaining  at  or  near  their  spawning 
grounds  throughout  the  winter  (Wooley 
and  Crateau,  1985;  Slack  et  al.,  1999; 
and  Heise  et  al.,  1999a).  Adults  and 
subadults  are  not  distributed  uniformly 
throughout  the  river,  but  show  a 
preference  for  these  discrete  areas 
usually  located  in  lower  and  middle 
river  reaches  (Hightower  et  al..  in  press). 
Often,  these  resting  areas  are  located  in 
close  proximity  to  natiual  springs 
throughout  the  warmest  months  of  the 
year,  but  are  not  located  within  a  spring 
or  thermal  plume  emanating  from  a 
spring  (Clugston  et  al.,  1995;  Foster  and 
Clugston,  1997;  and  Hightower  et  al.,  in 
press).  These  resting  areas  are  also  often 
located  in  deep  holes  or  shallow  areas 
along  straight-aways  ranging  from  2  to 
19  m  (6.6  to  62.3  ft)  deep  (Wooley  and 
Crateau,  1985;  Morrow  et  al.,  1998a: 
Ross  et  al..  2001a  and  b;  Craft  et  al., 
2001;  and  Hightower  et  al.,  in  press). 
The  substrates  consisted  of  mixtures  of 
limestone  and  sand  (Clugston  et  al., 
1995),  sand  and  gravel  (Wooley  and 
Crateau,  1985;  and  Morrow  et  al., 
1998a),  or  just  sandy  substrate 
(Hightower  et  al.,  in  press). 

River  flow  may  serve  as  an 
environmental  cue  that  governs  both 
sturgeon  migration  and  spawning 
(Chapman  and  Carr,  1995;  and  Ross  et 
al.,  2001b).  If  the  flow  rate  is  too  high, 
sturgeon  in  several  life-history  stages 
can  be  adversely  affected.  Data 
describing  the  sturgeon's  swimming 
abiUty  in  the  Suwannee  River  strongly 
indicates  that  they  cannot  continually 
swim  against  prevailing  currents  of 
greater  than  1  to  2  m  per  second  (3.2  to 
6.6  ft  per  second)  (K.  Sulak,  USGS,  pers. 
comm.  cited  in  Wakeford,  2001).  If  the 
flow  is  too  strong,  eggs  might  not  be  able 
to  settle  on  and  adhere  to  suitable 
substrate  (Wooley  and  Crateau  et  al., 
1985).  Flows  that  are  too  low  can  cause 
clumping  of  eggs,  which  leads  to 
increased  mortality  from  asphyxiation 
and  fungal  infection  (Wooley  and 
Crateau  et  al.,  1985).  Flow  velocity 
requirements  for  age  0  sturgeon  may 
vary  depending  on  substrate  type.  Chan 


et  al.  (1997)  found  that  age  0  Gulf 
sturgeon  under  laboratory  conditions 
exposed  to  water  velocities  over  12 
centimeters  per  second  (cm/s)  (4.7 
inches  per  second  (in/s))  preferred  a 
cobble  substrate,  but  favored  water 
velocities  under  12  cm/s  (4.7  in/s)  and 
then  used  a  variety  of  substrates  (sand, 
gravel,  and  cobble). 

Gulf  sturgeon  require  large  areas  of 
diverse  habitat  that  have  natural 
variations  in  water  flow,  velocity, 
temperature,  and  tiubidity  (FWS  et  al.-, 
1995;  and  Wakeford,  2001).  Natural 
siuface  and  groundwater  discharges 
influence  a  river's  characteristic 
fluctuations  in  volume,  depth,  and 
velocity  (Leitman  et  al.,  1993;  and 
Albertson  and  Torak,  2002).  Change  in 
temperatiue  is  thought  to  be  an 
important  factor  in  initiating  stiugeon 
migration  (Wooley  and  Crateau,  1985; 
Chapman  and  Carr,  1995;  and  Foster 
and  Clugston.  1997)  (see  "Migration" 
section  for  temperature  ranges). 
Laboratory  experiments  indicate  that 
Gulf  sturgeon  eggs,  embryos,  and  larvae 
have  the  highest  survival  rates  when 
temperatures  are  between  15  and  20  °C 
(59  and  68  °F).  Mortality  rates  of  Gulf 
stiugeon  gametes  and  embryos  are 
highest  when  temperatures  are  25  °C  (77 
°F)  and  above  (Chapman  and  Carr,  1995) 
(see  "Reproduction"  section  for  more 
detail).  Researchers  have  documented 
temperature  ranges  at  Gulf  sturgeon 
resting  areas  between  15.3  and  33.7  °C 
(59.5  and  92.7  °F)  with  dissolved 
oxygen  levels  between  5.6  and  9.1 
milligrams  per  liter  (mg/1)  (Morrow  et 
al.,  1998a:  and  Hightower  et  al.,  in 
press). 

In  comparison  to  other  fish  species, 
sturgeon  have  a  limited  behavioral  and 
physiological  capacity  to  respond  to 
hypoxia  (insufficient  oxygen  levels) 
(Secor  and  Niklitschek,  2001).  Basal 
metabolism,  growth,  consumption,  and 
survival  are  sensitive  to  changes  in 
oxygen  levels  (Secor  and  Niklitschek, 
2001).  In  laboratory  experiments,  young 
shortnose  stiugeon  [A.  brevitvstrum) 
(less  than  77  days  old)  died  at  oxygen 
levels  of  3.0  mg/1  and  all  stiirgeon  died 
at  oxygen  levels  of  2.0  mg/1  (Jenkins  et 
al.,  1993).  Data  concerning  the 
temperature,  oxygen,  and  current 
velocity  requirements  of  cultured 
sturgeon  are  being  collected. 
Researchers  plan  to  use  information 
gained  from  these  laboratory 
experiments  on  hatchery-reared 
stilrgeon  to  develop  detailed 
information  on  water  flow  requirements 
of  wild  sturgeon  throughout  different 
phases  of  their  freshwater  residence 
(Wakeford.  2001). 


Estuarine  and  Marine  Habitat 

Most  subadult  and  adult  Gulf 
stiugeon  spend  cooljjionths  (October  or 
November  through  March  or  April)  in 
estuarine  areas,  bays,  or  in  the  Gulf  of 
Mexico  (Odenkirk.  1989;  Foster.  1993; 
Clugston  et  al,  1995;  and  Fox  et  al., 
2002).  Studies  of  subadult  Gulf  st\irgeon 
(ages  4  to  7)  in  Choctawhatchee  Bay 
foimd  that  78  percent  of  tagged  fish 
remained  in  the  bay  the  entire  winter, 
while  13  percent  ventured  into  a 
connecting  bay.  Possibly  the  remaining 
9  percent  overwintered  in  the  Gulf  of 
Mexico  (FWS,  1998).  AduU  Gulf 
sturgeon  are  more  likely  to  overwinter 
in  the  Gulf  of  Mexico,  with  45  percent 
of  the  tagged  adults  presumed  to  have 
left  Choctawhatchee  Bay  and  spent 
extended  periods  of  time  in  the  Gulf  of 
Mexico  (Fox  and  Hightower.  1998;  and 
Fox  et  al.,  2002).  In  contrast.  Gulf 
sturgeon  from  the  Suwannee  River 
subpopulation  are  known  to  migrate 
into  the  nearshore  waters,  where  they 
remain  for  up  to  two  months  and  then 
depart  to  unltnown  feeding  locations  in 
the  open  Gulf  of  Mexico  (Carr  et  al., 
1996b:  and  Edwards  et  al.,  in  prep.). 

Research  in  Choctawhatchee  Bay 
indicates  that  subadult  Gulf  sturgeon 
show  a  preference  for  sandy  shoreline 
habitats  with  water  depths  less  than  3.5 
m  (11.5  ft)  and  salinity  less  than  6.3 
parts  per  thousand  (Parauka  et  al.,  in 
press).  Fox  and  Hightower  (1998)  foimd 
that  adult  Gulf  sturgeon  monitored  in 
Choctawhatchee  Bay  use  some  of  the 
same  habitats  as,  subadults.  The  majority 
of  tagged  fish  have  been  located  in  areas 
lacking  seagrass  (Fox  et  al.,  2002;  and 
Parauka  et  al.,  in  press). 

Craft  et  al.  (2001)  found  that  Gulf 
stxugeon  in  Pensacola  Bay  appear  to 
prefer  shallow  shoals  1.5  to  2.1  m  (5  to 
7  ft)  and  deep  holes  near  passes. 
Unvegetated,  fine  to  medium-grain  sand 
habitats,  such  as  sandbars,  and 
intertidal  and  subtidal  energy  zones 
resulting  in  sediment  sorting  and  a   , 
preponderance  of  sand  support  a  variety 
of  potential  prey  items  including 
estuarine  crustaceans,  small  bivalve 
moUusks  and  lancelets  (Menzel.  1971; 
Abele  and  Kim,  1986:  American 
Fisheries  Society,  1989;  and  M.  Brim, 
FWS.  pers.  comm.  2002). 

Habitats  used  by  Gulf  stiu^eon  in  the 
vicinity  of  the  Mississippi  Soimd  barrier 
islands  tend  to  have  a  sand  substrate 
and  an  average  depth  of  1.9  to  5.9  m  (6.2 
to  19.4  ft).  Preliminary  data  bom  bottom 
samples  taken  in  these  barrier  island 
areas  show  that  all  samples  contain 
lancelets  (Bmnchiostoma).  Since 
lancelets  are  a  documented  prey  of  Gulf 
stiugeon,  it  is  likely  that  Gulf  sturgeon 
are  feeding  along  the  sand  substrate  at 


barrier  island  passes  (Ross  et  al.,  2001a). 
Gulf  of  Mexico  nearshore  (less  than  1.6 
km  (1  mi))  unconsolidated,  fine-medium 
grain  sand  habitats,  including  natural 
inlets  and  passes  from  the  Gulf  to 
estuaries,  support  crustaceans  such  as 
mole  crabs,  sand  fleas,  various 
amphipod  species,  and  lancelets 
(Menzel.  1971;  Abele  and  Kim.  1986; 
American  Fisheries  Society.  1989;  and 
Brim,  pers.  comm.  2002). 

Estuary  and  bay  unvegetated  habitats 
have  a  preponderance  of  sandy 
substrates  that  support  burrowing 
crustaceans,  such  as  ghost  shrimp,  small 
crabs,  various  polychaete  worms,  and 
small  bivalve  molliisks  (Menzel,  1971; 
Abele  and  Kim,  1986;  American 
Fisheries  Society,  1989;  and  Brim,  pers, 
comm.  2002).  Gulf  sturgeon  are  often 
located  in  these  areas,  and  because  their 
known  prey  items  are  present,  it  is 
assumed  that  Gulf  stiu^eon  are  foraging. 

Migration 

Migratory  behavior  of  the  Gulf 
stiugeon  seems  influenced  by  sex, 
reproductive  status,  water  temperatme, 
and  possibly  river  flow.  Carr  et  al. 
(1996b)  reported  that  male  Gulf  sturgeon 
initiate  migration  to  the  river  earlier  in 
spring  than  females.  Fox  et  al.  (2000) 
found  no  significant  difference  in  the 
timing  of  river  entry  due  to  sex.  but 
reported  that  males  migrate  further 
upstream  than  females  and  that  ripe  (in 
reproductive  condition)  males  and 
females  enter  the  river  earlier  than 
nonripe  fish  (Fox  et  al.,  2000).  Most 
adults  and  subadults  begin  moving  from 
estuarine  and  marine  waters  into  the 
coastal  rivers  in  early  spring  [i.e.,  March 
through  May)  when  river  water 
temperatures  range  from  16.0  to  23.0  °C 
(60.8  to  73.4  °C)  (Huff,  1975;  Carr.  1983; 
Wooley  and  Crateau.  1985;  Odenkirk, 
1989;  Clugston  et  al.,  1995;  Foster  and 
Clugston,  1997;  Fox  and  Hightower, 
1998;  Sulak  and  Clugston,  1999;  and 
Fox  et  al.,  2000),  while  others  may  enter 
the  rivers  during  summer  months  (Fox 
et  al.,  2000).  Some  research  supports  the 
theory  that  spring  migration  coincides 
with  the  general  period  of  spring  high 
water  (Chapman  and  Carr,  1995;  Sulak 
and  Clugston,  1999;  and  Ross  et  al., 
2001b),  however,  observations  on  the 
Choctawhatchee  River  have  not  found  a 
clear  relationship  between  the  timing  of 
river  entrance  and  flow  patterns  (Fox  et 
al.,  2002). 

Downstream  migration  from  fresh  to 
saltwater,  begins  in  September  (at  about 
23''C  (73.4°F))  and  continues  through 
November  (Huff,  1975;  Wooley  and 
Crateau, 1985;  and  Foster  and  Clugston, 
1997).  During  the  fall  migration  from 
fresh  to  saltwater.  Gulf  sturgeon  may 
require  a  period  of  physiological 


acclimation  to  changing  salinity  levels, 
referred  to  as  osmoregulation  or  staging 
(Wooley  and  Crateau,  1985).  This  period" 
may  be  short  (Fox  et  al.,  2002)  as 
sturgeon  develop  an  active  mechanism 
for  osmoregulation  and  ionic  balance  by 
age  one  (Altinok  et  al.,  1997).  On  some 
river  systems,  timing  of  the  fall 
migration  appears  to  be  associated  with 
pulses  of  higher  river  discharge  (Heise 
et  al.,  1999a  and  b;  Ross  et  al.,  2000  and 
2001b;  and  Parauka  et  al.,  in  press). 

Sturgeon  ages  1  through  6  remain  in 
the  mouth  of  the  Suwaimee  River  over 
winter.  In  late  January  through  early 
February,  yoimg-of-the-year  Gulf 
sturgeon  migrate  down  river  for  the  first 
time  (Sulak  and  Qugston,  1999).  Huff 
(1975)  noted  that  juvenile  Gulf  sturgeon 
in  the  Suwannee  River  most  likely 
participated  in  pre-  and  post-spawning 
migrations,  along  with  the  adidts. 

Hndeis  (1997)  de&cribed  sturgeon 
(Acipenseridae)  as  exhibiting 
evolutionary  traits  adapted  for  benthic 
cruising.  Tracking  observations  by  Sulak 
and  Clugston  (1999),  Fox  et  al.  (2002), 
and  Edwards  et  a7.  (in  prep.)  support 
that  individual  fish  move  over  an  area 
until  they  encoimter  suitable  prey  type 
and  density,  at  which  time  they  forage 
for  extended  periods  of  time.  Individual 
fish  often  remained  in  localized  areas 
(less  than  1  km^  (0.4  mi^)  for  extended 
periods  of  time  (greater  than  two  weeks) 
and  then  moved  rapidly  to  another  area 
where  localized  movements  occiured 
again  (Fox  et  al.,  2002).  It  is  imknown 
precisely  how  much  benthic  area  is 
needed  to  sustain  Gulf  sturgeon  health 
and  growth,  but  because  Gulf  sturgeon 
have  been  known  to  travel  long 
distances  (greater  than  161  km  (100  mi)) 
during  their  winter  feeding  phase, 
significant  resources  must  be  necessary. 
These  winter  migrations  are  an 
important  strategy  for  feeding  and  for 
occasional  travel  to  non-natal  rivers  for 
possible  spawning  and  resultant  genetic 
interchange  among  subpopulations. 
Bays  and  portions  of  Gulf  of  Mexico 
waters  adjacent  to  the  lakes  and  bays 
near  the  mouths  of  the  rivers  where  Gulf 
stiugeon  occur  are  believed  to  be  • 
important  for  feeding  and/or  migrating 
(inter-river  migrations  that  faciUtate 
maintenance  of  the  natural  hierarchy  of 
between  river  genetic  variability). 

When  temperature  drops  occur  that 
are  associated  with  major  cold  fronts, 
researchers  of  the  Escambia.  Yellow, 
and  Suwannee  Rivers  subpopulations 
have  been  unable  to  locate  adult  Gulf 
sturgeon  within  the  bays  (Craft  et  al.. 
2001;  and  Edwards  et  al.,  in  prep.).  They 
hypothesize  that  the  drop  in  water 
temperatures  associated  with  cold  fronts 
disperses  sturgeon  to  more  distant 
foraging  grounds.  It  is  currently  ^ 
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unknown  whether  Gulf  sturgeon 
undertake  extensive  offshore  migrations, 
and  further  study  is  needed  to 
determine  whether  important  winter 
feeding  habitat  occurs  in  farther  offshore 
areas. 

Sulak  and  Clugston  (1999)  described 
two  hypotheses  regarding  areas  adult 
Gulf  sturgeon  may  overwinter  in  the 
Gulf  of  Mexico  in  order  to  find 
abundant  prey.  The  first  hypothesis  is 
that  Gulf  sturgeon  spread  along  the 
coast  in  nearshore  waters  in  depths  less 
than  10  m  (33  ft).  The  alternative 
hypothesis  is  that  they  migrate  far 
offshore  to  the  broad  sedimentary 
plateau  in  deep  water  (40  to  100  m  (131 
to  328  ft))  west  of  the  Florida  Middle 
Grounds,  where  over  twenty  species  of 
bottom-feeding  fish  congregate  in  the 
winter  (Darnell  and  Kleypas,  1987). 
Available  data  support  the  first 
hypothesis.  Evaluation  of  tagging  data 
has  identified  several  nearshore  Gulf  of 
Mexico  feeding  migrations,  but  no 
offshore  Gulf  of  Mexico  feeding 
migrations  or  areas.  Telemetry  data 
document  that  Gulf  sturgeon  from  the 
Pearl  River  and  Pascagoula  River 
subpopulations  migrate  h°om  their  natal 
bay  systems  to  Mississippi  Sound  and 
move  along  the  barrier  islands,  with 
relocation  of  tagged  individuals  greatest 
in  the  passes  between  islands  (Ross  et 
al.,  2001a;  and  Rogillio  et  ai,  2002). 
Gulf  sturgeon  from  the  Ghoctawhatchee 
River.  Yellow  River,  and  Apalachicola 
River  have  been  documented  migrating 
in  the  nearshore  Gulf  of  Mexico  waters 
between  Pensacola  and  Apalachicola 
Bays  (Fox  et  a].,  2002;  and  F.  Parauka. 
pers.  comm.  2002).  Telemetry  data  in 
the  Gulf  of  Mexico  usually  locate 
sturgeon  in  depths  of  6  m  (19.8  ft)  or 
less  (Ross  et  al.,  2001a;  Fox  et  al,  2002; 
Rogillio  et  al,  2002;  and  F.  Parauka. 
pers.  comm.  2002). 

River-Specific  Fidelity 

Stabile  et  al  (1996)  analyzed  tissue 
from  Gulf  sturgeon  in  eight  drainages 
along  the  Gulf  of  Mexico  for  genetic 
diversity.  They  noted  significant 
differences  among  Gulf  sturgeon  stocks 
and  suggested  that  they  displayed 
region-specific  affinities  and  may 
exhibit  river-specific  fidelity.  Stabile  et 
al.  (1996)  identified  five  regional  or 
river-specific  stocks  (from  west  to  east): 

(1)  Lake  Pontchartrain  and  Pearl  River, 

(2)  Pascagoula  River,  (3)  Escambia  and 
Yellow  Rivers,  (4)  Ghoctawhatchee 
River,  and  (5)  Apalachicola, 
Ochlockonee,  and  Suwannee  Rivers. 

Tagging  studies  suggest  that  Gulf 
stiugeon  exhibit  a  high  degree  of  river 
fidelity  (Carr.  1983).  From  1981  to  1993. 
4.100  fish  were  tagged  in  the 
Apalachicola  and  Suwannee  Rivers.  Of 


these.  868  total  fish  were  recaptured 
(FWS  et  al  1995).  Of  the  recaptured 
fish,  860  fish  (99  percent)  were 
recaptured  in  the  river  of  their  initial 
collection.  Eight  fish  moved  between 
river  systems  and  represented  less  than 
1  percent  (0.009)  of  the  868  total  fish 
recaptured  (FWS  et  al.  1995).  We  have 
no  information  documenting  spawning 
adults  in  non-natal  rivers.  Foster  and 
Clugston  (1997)  noted  that  telemetered 
Gulf  sturgeon  in  the  Suwaimee  River 
returned  to  the  same  areas  as  the 
previous  summer,  and  suggested  that 
chemical  cuing  may  influence 
distribution. 

To  date,  biologists  have  documented 
a  total  of  22  Gulf  sturgeon  making  inter- 
river  movements  from  natal  rivers.  They 
are  as  follows:  Apalachicola  River  to 
Suwannee  River,  six  Gulf  sturgeon  (Carr 
et  al.  1996b);  Apalachicola  River  to 
Deer  Point  Lake  (North  Bay  of  the  St. 
Andrew  Bay  system),  one  fish  (Wooley 
and  Crateau,  1985);  Suwannee  River  to 
Apalachicola  River,  three  sturgeon  (Carr 
et  al,  1996b;  and  F.  Pftrauka.  pers. 
comm.  2002);  Ghoctawhatchee  River  to 
Apalachicola  River,  one  sturgeon  (F. 
Parauka,  pers.  comm.  2002);  Yellow 
River  to  Ghoctawhatchee  River,  three 
female  sturgeon  (two  adult,  one 
subadult)  (Craft  et  al,  2001);  Yellow 
River  to  Louisiana  Estuarine  area,  one 
female  stiugeon  (Craft  et  al,  2001); 
Escambia  River  to  Yellow  River,  one 
mature  female  on  spawning  grounds 
(Craft  et  al.  2001);  Suwannee  River  to 
Ochlockonee  River,  one  stiugeon  (FWS 
et  al,  1995);  Ghoctawhatchee  River  to 
Escambia  River,  one  male  sturgeon  (Fox 
et  al,  2002);  Ghoctawhatchee  River  to 
Escambia,  one  female  sturgeon  (Fox  et 
al,  2002);  Pearl  River  (Bogue  Chitto)  to 
Pascagoula  River,  one  sturgeon  (Ross  et 
al,  2001b);  Ghoctawhatchee  River  to 
Pascagoula  River,  one  subadult  sturgeon 
(Ross  et  al,  2001b);  and  Pascagoula 
River  to  Yellow  River,  one  sturgeon 
(Rossetal.  2001b). 

Tallman  and  Healey  (1994)  noted  that 
observed  straying  rates  between  rivers 
were  not  the  same  as  actual  gene  flow 
rates,  i.e..  inter-stock  movement  does 
not  equate  to  interstock  reproduction. 
The  gene  flow  is  low  in  Gulf  sturgeon 
stocks,  with  each  stock  exchanging  less 
than  one  mature  female  per  generation 
(Waldman  and  Wirgin,  1998). 

Previous  Federal  Action 

Federal  action  on  the  Gulf  sturgeon 
began  in  1982,  when  the  fish  was 
included  as  a  Category  2  candidate 
species  for  listing  in  the  FWS's 
vertebrate  notices  of  review  dated 
December  30,  1982  (47  FR  58454)  and 
September  18,  1985  (50  FR  37958),  and 
in  the  animal  notice  of  review  dated 


January  6, 1989  (54  FR  554).  At  that 
time,  the  FWS  gave  Category  2 
designation  to  species  for  which  listing 
as  threatened  or  endangered  was 
possibly  appropriate,  but  for  which 
additional  biological  information  was 
needed  to  support  a  proposed  rule.  A 
status  report  on  the  Gulf  sturgeon 
(HoUowell,  1980)  had  concluded  that- 
the  fish  had  been  reduced  to  a  small 
population  due  to  overfishing  and 
habitat  loss.  In  1988,  the  FWS 
completed  a  report  on  the  conservation 
status  of  the  Gulf  sturgeon,  which 
recommended  listing  it  as  a  threatened 
species  (Barkuloo,  1988). 

The  Services  jointly  proposed  the 
Gulf  sturgeon  for  listing  as  a  threatened 
species  on  May  2, 1990  (55  FR  18357). 
In  that  proposed  rule,  we  stated  that 
designation  of  critical  habitat  was  not 
prudent  due  to  the  species"  broad  range 
and  the  lack  of  knowledge  about 
specific  areas  used  by  the  species.  We 
published  the  final  rule  on  September 
30.  1991  (56  FR  49653)  to  add  Gulf 
sturgeon  to  the  list  of  threatened 
species,  and  included  a  special  rule 
under  section  4(d)  of  the  Act  to  allow 
the  take  of  Gulf  sturgeon,  in  accordance 
with  applicable  State  fish  and  wildlife 
conservation  laws  and  regulations,  for 
educational  and  scientific  purposes,  the 
enhancement  of  propagation  or  survival 
of  the  species,  zoological  exhibition, 
and  other  conservation  purposes. 

Section  4(a)(3)(A)  of  tne  Act  requires 
that  critical  habitat  be  designated 
concurrently  with  a  determination  that 
a  species  is  endangered  or  threatened,  to 
the  maximum  extent  prudent  and 
determinable.  When  such  a  designation 
is  not  determinable  at  the  time  of  final 
listing  of  a  species,  or  if  a  prompt 
determination  of  endangered  or 
threatened  status  is  essential  to  the 
conservation  of  the  species,  section 
4(b)(6)(C)  of  the  Act  provides  for  an 
additional  year  to  promulgate  a  final 
critical  habitat  designation.  In  the  final 
rule  listing  Gulf  sturgeon  as  a  thisatened 
species,  we  found  that  a  critical  habitat 
designation  may  be  prudent  but  was  not 
determinable.  We  foimd  that  prompt 
determination  of  threatened  status  was 
essential  to  the  conservation  of  the 
species  and  stated  that  we  would  make 
a  final  decision  on  designation  of 
critical  habitat  by  May  2, 1992.  This 
decision,  however,  was  not  made. 

On  August  11.  1994.  the  Sierra  Club 
Legal  Defense  Fund,  Inc.  (Fimd).  on 
behalf  of  the  Orleans  Audubon  Society 
and  Florida  Wildlife  Federation,  gave 
written  notice  of  their  intent  to  file  suit 
against  the  Department  of  the  Interior 
for  failure  to  designate  critical  habitat 
for  the  Gulf  sturgeon  within  the 
statutory  time  limits  established  under 


the  Act.  The  Fund  filed  suit  on  October 
11.  1994  {Orleans  Audubon  Society  v. 
Babbitt,  Civ.  No.  94-3510  (E.D.  La)). 
Following  a  court  order  on  August  9. 
1995,  granting  the  Fund's  motion  for 
summary  judgement,  the  Services 
published  a  notice  of  decision  on 
critical  habitat  designation  for  the  Gulf 
sturgeon  on  August  23, 1995  (60  FR 
43721).  We  determined  that  critical 
habitat  designation  was  not  prudent 
based  on  the  lack  of  additional 
conservation  benefit  to  the  species. 

On  September  22, 1995,  the  Services 
and  the  Gulf  States  Marine  Fisheries 
Commission  approved  the  Gulf 
Sturgeon  Recovery /Management  Plan 
(FWS  et  al,  1995).  The  recovery  plan 
established  the  criteria  that  must  be  met 
prior  to  the  delisting  of  the  Gulf 
sturgeon.  The  recovery  plan  also 
identified  the  actions  that  are  needed  to 
assist  in  the  recovery  of  the  Gulf 
sturgeon. 

On  August  12,  1996,  the  plaintiffs 
filed  a  motion  to  add  the  Department  of 
Commerce  as  a  defendant  in  the  lawsuit. 
The  Fund  amended  their  complaint  to 
challenge  the  August  1995  "not 
prudent"  determination.  On  October  30, 

1997,  the  court  granted  the  plaintiffs' 
motion  for  summary  judgment,  with 
relief  restricted  to  a  remand  of  the  "not 
prudent"  determination  to  the  Services, 
requiring  that  the  Services  publish  a 
determination  on  designation  of  critical 
habitat,  based  on  the  best  scientific 
information  available.  On  February  27, 

1998,  we  published  a  notice  of  decision 
(63  FR  9967)  on  critical  habitat 
designation  for  the  Gulf  stiugeon.  We 
again  determined  that  lack  of  additional 
conservation  benefit  from  critical 
habitat  designation  for  this  species 
made  such  designation  not  prudent. 

On  December  18, 1998,  the  Sierra 
Club  sued  the  Services  challenging  the 
new  determination  not  to  designate 
critical  habitat  for  the  Gulf  sturgeon 
[Sierra  Club  v.  U.S.  Fish  and  Wildlife 
Service  et  al.  CA  No.  98-3788  (E.D. 
La.)).  On  January  25,  2000.  the  Court 
issued  an  order  granting  our  motion  for 
summary  judgment  and  dismissing  the 
complaint.  The  Sierra  Club  filed  an 
appeal  and,  in  March  2001,  the  United 
States  Court  of  Appeals  for  the  5th 
Circuit  reversed  the  decision  of  the 
District  Court  and  instructed  the  District 
Court  to  remand  the  decision  to  us  for 
reconsideration  [Sierra  Club  v.  L^.S.  Fish 
and  Wildlife  Service.  245  F.3d  434  (5th 
Cir.  2001)).  On  August  3,  2001,  the 
District  Court  issued  an  order  directing 
us  to  publish  a  proposed  decision 
concerning  critical  habitat  designation 
for  the  Gulf  sturgeon  by  February  2, 
2002.  and  a  final  decision  by  August  2. 
2002.  Negotiation  with  the  plaintiff 


resulted  in  an  agreement  to  submit  the 
proposed  decision  to  the  Federal 
Register  on  or  by  May  23.  2002,  and  the 
final  decision  on  or  by  February  28, 
2003. 

On  Jiuie  6,  2002,  we  published  a 
proposed  rule  in  the  Federal  Register  in 
which  we  announced  our  determination 
that  designation  of  critical  habitat  was 
prudent,  proposed  designation  of 
critical  habitat  for  Gulf  sturgeon, 
announced  four  public  meetings  and 
hearings,  and  requested  comments  on 
the  proposal  by  September  23,  2002  (67 
FR  39106).  On  August  8,  2002,  we 
published  a  notice  in  the  Federal 
Register  (67  FR  51530)  announcing  the 
availability  of  the  draft  economic 
analysis  and  the  extension  of  the 
comment  period  through  October  7. 
2002.  We  also  corrected  the  address  of 
a  public  hearing  to  be  held  in  Defuniak 
Springs,  FL  on  August  20,  2002.  We 
held  public  meetings  and  public 
hearings  on  the  proposed  rule  and  draft 
economic  analysis  at  foiu  locations: 
Live  Oak,  Florida,  on  August  19,  2002: 
Defuniak  Springs,  Florida,  on  August 

20,  2002;  Biloxi,  Mississippi,  on  August 

21,  2002;  and  Kenner.  Louisiana,  on 
August  22,  2002. 

Summary  of  Comments  and 
Recommendations 

We  contacted  appropriate  Federal, 
State,  and  local  agencies,  scientific 
organizations,  and  other  interested 
pities  and  invited  them  to' comment  on 
the  proposal  to  designate  critical  habitat 
for  the  Gulf  sturgeon.  In  addition,  we 
published  newspaper  notices  inviting 
public  comment  on  the  proposed  rule 
and  the  draft  economic  analysis,  and 
announced  the  public  meetings  and 
hearings  in  the  following  newspapers: 
St.  Petersburg  Times,  Pensacola  News 
Journal,  Panama  City  The  News  Herald. 
Fort  Walton  Daily  News,  Crystal  River 
Citrus  County  Chronicle,  Tallahassee 
Democrat,  and  The  Gainesville  Sun,  in 
Florida;  The  Brewton  Standard.  Dothan 
Eagle,  Geneva  County  Reaper,  and 
Mobile  Register,  in  Alabama;  Hinds 
Coimty  The  Clarion-Ledger  and 
Gulfport's  The  Sun  Herald,  in 
Mississippi:  and  New  Orleans  The 
Times-Picayune  and  Baton  Rouge's  The 
Advocate  in  Louisiana. 

We  held  four  public  meetings  and 
foiu  public  hearings  on  the  proposed, 
rule  (see  "Previous  Federal  Action" 
section  for  dates  and  locations). 
Transcripts  of  these  hearings  are 
available  for  inspection  [see 
ADDRESSES). 

We  received  written  letters  or  e-mails 
from  a  total  of  126  parties  which 
included  2  congressional 
representatives  from  Georgia,  10  Federal 


agencies,  13  State  agencies,  5  county 
governments,  93  groups  or  individuals, 
and  3  peer  reviewers.  Of  the  128  total 
responses,  29  supported  the  proposed 
rule,  2  opposed  it.  and  the  rest  were 
neutral. 

In  accordance  with  our  peer  review 
policy  published  on  July  1,  1994  (59  FR 
34270),  we  solicited  independent 
opinions  from  six  knowledgeable 
individuals  having  expertise  either  with 
the  species,  with  the  geographic  region 
where  the  species  occurs,  and/or 
familiarity  with  the  principles  of 
conservation  biology.  Three  of  these 
experts  provided  a  written  response 
generally  supporting  the  designation 
and  provided  additional  information 
that  we  have  incorporated  into  the  rule 
as  appropriate.  We  appreciate  the 
responses  of  these,  peer  reviewers,  and 
believe  their  input  has  improved  the 
content  of  this  rule. 

We  reviewed  all  comments  received 
for  substantive  issues  and  new  data 
regarding  critical  habitat  and  Gulf 
stiirgeon.  Some  comments  resulted  in 
changes  between  the  proposed  and  final 
designations,  and  those  conunents  are 
discussed  in  the  "Summary  of  Changes 
From  the  Proposed  Rule"  section  of  this 
document.  Written  comments  and  oral 
statements  presented  at  the  public 
hearings  and  received  during  the 
comment  period  are  addressed  in  the 
following  sununary.  For  readers' 
convenience  we  have  assigned 
comments  to  major  issue  categories.  We 
have  combined  similar  comments  into 
single  comments  and  responses. 

Peer  Review  Comments 

Comment  1 :  Three  peer  reviewers 
recommended  that  additional  areas  be 
included  as  critical  habitat,  sometimes' 
stating  that  the  areas  contain  the 
primary  constituent  elements  upon 
which  Gulf  sturgeon  rely.  Others 
requested  inclusion  based  on  historic 
use  or  potential  use  by  the  Gulf  stiugeon 
in  these, areas.  The  areas  requested  for 
inclusion  were  St.  Joseph  Bay  in 
Florida,  the  western  portion  of  Lake 
Pontchartrain  and  all  of  Lake  Maurepas' 
in  Louisiana,  and  the  Strong  River  in 
Mississippi. 

Also,  twenty  eight  commenters 
recommended  that  additional  areas  be 
included  as  critical  habitat,  with  some 
stating  that  the  areas  oontain  the 
primary  constituent  elements.  Others 
requested  inclusion  "based  on  historic 
use  or  potential  use  by  the  Gulf  sturgeon 
in  these  areas.  Other  commenters 
expressed  concerns  that  the  proposed 
designation  did  not  include  all  of  the 
current  range  of  the  Gulf  sturgeon.  The 
areas  requested  for  inclusion  were  the 
Ochlockonee  River,  Withlacoochee 
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River  (central  Florida  river,  not  the 
tributary  of  the  Suwannee  River),  West 
Bay,  East  Bay  of  St.  Andrew  Bay  system, 
St.  Andrew  Bay,  St.  Joseph  Bay,  Tampa 
Bay,  and  the  Hillsborough  River  in 
Florida;  an  additional  Choctawhatchee 
River  reach.  Mobile  Bay,  Murder  Creek 
(tributary  of  the  Conecuh  River). 
Alabama  River,  Bayou  La  Batre,  and 
Perdido  Bay  in  Mobile  Bay,  in  Alabama; 
Strong  River  in  Mississippi:  the  western 
portion  of  Lake  Pontchartrain,  Tickfaw 
River,  Tchefuncte  River,  Lake  Maurepas, 
Chandeleur  Sound,  in  Louisiana;  and 
the  coastline  horn  Mississippi  to  Tampa 
Bay.  Florida. 

Our  Response:  Section  4(b)(2)  of  the 
Act  directs  us  to  designate  critical 
habitat  on  the  basis  of  the  best  scientific 
data  available.  However,  no  or 
insufhcient  data  were  provided  to  us  to 
support  inclusion  of  any  of  the  above 
areas  as  critical  habitat.  While  many  of 
these  areas  may  have  historically 
supported  Gulf  sturgeon  populations 
and/or  may  currently  support 
populations,  we  cannot  document  that 
they  are  essential  to  the  conservation  of 
the  Gulf  sturgeon. 

The  definition  of  critical  habitat  in 
section  3(5)(A)  of  the  Act  includes  "(I) 
specific  areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II) 
which  may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species."  By 
definition,  essential  critical  habitat 
generally  describes  a  subset  of  the  area ' 
potentially  containing  primary 
constituent  elements  for  a  species.  As 
discussed  in  the  methods  section  of  the 
proposed  and  this  final  rule,  to 
determine  areas  essential  for  the 
conservation  of  the  Gulf  sturgeon,  we 
used  the  best  scientific  data  available 
pertaining  to  known  habitat 
requirements  of  the  species.  Areas 
designated  as  critical  habitat  for  the  Gulf 
stingeon  are  within  the  current  known 
range  of  the  species  and  contain  one  or 
more  primary  constituent  elements 
essential  for  the  conservation  of  the 
species.  In  our  proposed  and  final 
designation  of  critical  habitat,  we 
selected  essential  habitat  areas  that 
currently  contain  populations  or 
provide  habitat  components  essential  to 
the  conservation  of  the  species.  Ehuing 
this  analysis,  it  was  determined  that 
some  areas  containing  one  or  more 
primary  constituent  elements  did  not 


represent  suitable  habitat  or  were 
otherwise  not  essential  to  the 
conservation  of  the  species. 

Comment  2:  One  peer  reviewer  stated 
that  the  designation  of  critical  habitat 
for  the  Chickasawhay  River  (Unit  2) 
should  be  expanded  upstream  to  the 
beginning  of  the  Chickasawhay  River 
starting  at  the  confluence  of  the  Chunky 
and  Okatibbee  Rivers,  north  of 
Enterprise  (Clarke  County,  Mississippi). 
This  area  contains  the  primary 
constituent  elements  as  noted  in  the 
proposed  rule,  including  potential 
spawning  habitat.  Research  efforts 
conducted  during  spring  2002  by  the 
University  of  Southern  Mississippi 
(USM)-MMNS  Gulf  sturgeon  research 
group  documented  the  most  upstream 
movement  of  a  radio-tagged  individual 
on  the  Chickasawhay  River  traveling  as 
far  upstream  as  the  confluence  of  the 
Chunky  and  Okatibbee  rivers.  This 
individual  was  originally  tagged  at  the 
mouth  of  the  Pascagoula  River  during 
early-March  2002. 

Out  Response:  The  area  requested  for 
inclusion  would  add  19  rkm  (12  rmi)  to 
the  designation  on  the  Chickasawhay 
River  in  Mississippi.  However,  we 
believe  that  what  we  proposed  for  the 
Gulf  sturgeon  including  the  portion  of 
the  Chickasawhay  River  proposed  for 
designation,  includes  sufficient  habitat 
to  conserve  the  species.  Accordingly,  we 
have  not  made  the  requested  change. 
Moreover,  areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1) 
and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  section  9  take 
prohibitions. 

Comment  3:  One  peer  reviewer 
questioned  whether  all  Gulf  sturgeon 
overwinter  in  the  marine  and  estuarine 
environment  and  what  the  potential 
impacts  on  the  population  would  be  if 
critical  habitat  had  a  temporal 
component  to  its  designation. 

Our  Response:  A  few  Gulf  sturgeon 
have  been  documented  remaining  at  or 
near  their  spawning  grounds  throughout 
the  winter  (Wooley  and  Crateau,  1985; 
Slack  et  al.  1999;  and  Heise  et  al.. 
1999a).  However,  this  is  an  exception  to 
the  normal  behavior  of  adult  Gulf 
stiu'geon.  During  winter  months, 
juveniles  often  remain  in  the  estuary 
near  the  river  mouth,  but  adult  and  sub- 
adults  leave  the  riverine  habitat  to 
forage  in  the  estuarine  and  marine  areas. 
Critical  habitat  has  no  temporal 
boundaries,  only  spatial.  If  an  area  is 
designated  as  critical  habitat,  it  receives 
equal  protection  throughout  the  year 
regardless  of  the  presence  or  absence  of 
the  species. 


Comment  4:  One  peer  reviewer  and 
one  commenter  questioned  our  rationale 
for  deriving  seven  subpopulations  from 
the  five  that  were  proposed  by  Stabile 
efa/.  (1996). 

Our  Response:  We  first  evaluated  the 
Gulf  sturgeon  in  the  context  of  its 
ciurent  distribution  throughout  the 
historic  range  to  determine  what  portion 
of  the  range  must  be  designated  to 
ensiue  conservation  of  the  species.  We 
considered  several  factors  in  this 
evaluation:  (1)  Maintaining  overall 
genetic  integrity  and  natural  rates  of 
inter-river  genetic  exchange,  thereby 
minimizing  the  potential  for  inbreeding, 
(2)  retaining  potentially  important 
selective  pressure  at  the  margins  of  the 
species"  range  by  protecting  the  eastem- 
and  western-most  subpopulations,  (3) 
decreasing  the  extinction  risk  of  a 
subpopulation  by  protecting  adjacent 
subpopulations  that  can  provide  a 
rescue  effect,  if  needed.  (4)  avoiding  the 
potential  for  subpopulation  extirpation 
from  environmental  catastrophes,  and 
(5)  protecting  sufficient  habitat  essential 
to  the  conservation  of  the  species. 

In  their  analysis  of  Gulf  sturgeon 
subpopulations  from  eight  drainages 
along  the  Gulf  of  Mexico  for  genetic 
diversity.  Stabile  et  al.  (1996)  identified 
five  regional  or  river-specific  stocks 
(from  west  to  east) — (1)  Lake 
Pontchartrain  and  Pearl  River,  (2) 
Pascagoula  River,  (3)  Escambia  and 
Yellow  Rivers,  (4)  Choctawhatchee 
River,  and  (5)  Apalachicola, 
Ochlockonee,  and  Suwannee  Rivers. 

All  five  genetic  stocks  are  represented 
by  the  seven  subpopulations  occupying 
the  critical  habitat  units.  The  number, 
distribution,  and  range  of  the  seven  Gulf 
sturgeon  subpopulations  included  in 
these  units  are  necessary  to  protect  and 
support  the  extent  and  diversity  of  the 
species'  genetic  integrity  and  can 
provide  a  rescue  effect,  if  needed  (see 
"Methods"  section).  We  believe  that 
these  seven  river  systems,  with  their 
associated  estuarine  and  marine 
environments,  represent  habitat  that  is 
essential  for  the  conservation  of  the  Gulf 
stiu^eon. 

Comment  5:  Four  commenters. 
including  one  peer  reviewer,  noted  that 
the  western  boundary  in  Lake 
Pontchartrain  (Unit  8)  seemed  arbitrary. 

Response:  Critical  habitat  areas  in 
Unit  8  provide  juvenile,  subadult  and 
adult  feeding,  resting  and  passage 
habitat  for  Gulf  sturgeon  from  the 
Pascagoula  and  Pearl  Rivers 
subpopulations.  Lake  Pontchartrain  is 
divided  into  eastern  and  western  areas 
by  the  Lake  Pontchartrain  Causeway  (a 
twin  highway  bridge  supported  by 
pilings  extending  33.6  km  (20.9  mi) 
from  the  north  to  the  south).  Gulf 


stiugeon  from  the  Pearl  River 
subpopulation  have  been  dociunented 
(by  tags)  to  use  the  eastern  half  of  Lake 
Pontchartrain.  Researchers  believe  that 
the  eastern  portion  of  the  lake  provides 
important  winter  habitat  for  juveniles 
and  subadults.  and  they  have  located 
tagged  individuals  in  Lake 
Pontchartrain  and  have  repeatedly 
caught  untagged  sturgeon  between 
Goose  Point  and  Point  Platte,  an  area 
believed  to  be  used  for  wrinter  feeding. 
While  Gulf  sturgeon  have  been 
documented  in  the  western  portion  of 
the  Lake  (generally  near  the  mouth  of 
small  rivers),  it  is  not  known  whether 
those  stivgeon  are  part  of  the  Pearl  and 
Bogue  Chitto  Rivers  spawning 
subpopulation.  or  if  they  are  part  of  a 
smaller  spawning  subpopulation  that 
might  exist  within  the  Tickfaw, 
Tangipahoa,  or  Tchefuncte  Rivers.  We, 
therefore,  conclude  that  the  eastern 
portion,  but  not  the  western  portion,  of 
Lake  Pontchartrain  provides  essential 
winter  habitat  for  the  Pearl  River 
subpopulation.  as  data  supports 
inclusion  of  the  eastern  portion  of  Lake 
Pontchartrain  as  critical  habitat. 
Although  the  Lake  Pontchartrain 
Causeway  does  not  restrict  fish 
movement,  it  does  provide  an 
appropriate  and  easily  identifiable 
boundary. 

Public  Comments 

Issue  A:  General  Biological  Comments 

Comment  6:  One  commenter  believes 
that  forestry  practices  (e.g.,  the  use  of 
silvicultural  Best  Management  Practices 
and  application  of  streamside 
management  zones,  to  protect  surface 
water  quality  during  forestry  operations) 
actively  contribute  to  the  conservation 
of  the  Gulf  stvugeon  by  providing  an 
important  incentive  for  private 
landowners  to  retain  forested  riverine 
corridors  adjacent  to  sturgeon  habitat. 

Our  Response:  We  agree  that  Best 
Management  Practices  when  applied 
correctly  to  silvicultural  activities  do 
protect  and  improve  the  quality  of 
surface  waters  and,  therefore,  do 
contribute  to  the  conservation  of  the 
Gulf  stiugeon. 

Comment  7:  Some  commenters 
questioned  the  basis  of  our  statement 
that  adult  Gulf  sturgeon  do  not  feed 
while  in  freshwater. 

Our  Response:  As  stated  in  the 
proposed  and  final  rules  (see  "Feeding 
Habits",  section),  many  reports  indicate 
that  subadult  and  adult  Gidf  sturgeon 
fast  and  lose  between  4  and  15  percent 
of  their  total  body  weight  while  in 
freshwater,  and  then  compensate  the 
loss  during  winter  feeding  in  estuarine 
and  marine  environments  (Carr.  1983; 


Wooley  and  Crateau.  1985;  Clugston  et  . 
al,.  1995;  Morrow  et  al.,  1998a;  Heise  et 
al,  1999a;  Sulak  and  Clugston,  1999; 
and  Ross  et  al.,  2000).  Gu  et  al.  (2001) 
tested  the  hypothesis  that  subadult  and 
adult  Gulf  stiugeon  do  not  feed 
significantly  during  their  annual 
residence  in  freshwater  by  comparing 
stable  carbon  isotope  ratios  of  tissue 
samples  from  subadult  and  adult  Gulf 
sturgeon  and  their  potential  freshwater 
and  marine  food  sovirces.  A  large 
difference  in  isotope  ratios  between 
freshwater  food  sources  and  fish  muscle 
tissue  suggests  that  subadult  and  adult 
Gulf  sturgeon  do  not  feed  significantly 
in  freshwater.  The  isotope  similarity 
between  subadult  and  adult  Gidf 
sturgeon  and  marine  food  resources 
strongly  indicates  that  this  species  relies 
almost  entirely  on  the  marine  food  web 
for  its  growth  (Gu  et  al.,  2001). 

Comment  8:  One  commenter 
questioned  whether  fish  tagging  studies 
were  limited  to  adults  or  whether  they 
included  other  life  stages  as  well. 

Our  Response:  Juveniles  (age  1  to  6 
years),  subadults  (age  6  years  to  sexual 
matiuity),  and  adults  (sexually  mature) 
have  been  marked  with  different  types 
of  equipment,  but  primarily  with  T-bar 
tags  (external)  and  passive  integrated 
transponder  (PIT)  tags  (internal).  Yoimg- 
of-the-year  less  than  20  cm  (7.8  inches) 
tail  length  are  too  small  to  tag  with  the 
standard  markers  and  therefore  are 
exclusively  pit  tagged  (Mike  Randall, 
uses,  pers.  comm.  2002). 

Comment  9:  Four  commenters  had 
questions  regarding  Gulf  sturgeon  prey 
items  and  foraging  areas. 

Our  Response:  As  stated  in  the 
proposed  rule  (67  FR  39107),  the  diet  of 
the  Gulf  sturgeon  depends  on  its  life 
history  stage.  While  adults  are  not 
known  to  forage  in  freshwater,  juveniles 
and  yoimg-of-the-year  do.  We  have  used 
data  from  stomach  content  analysis  and 
telemetry  studies  to  identify  probable 
Gulf  stiu^eon  foraging  areas,  i.e.,  those 
areas  with  substrate  that  supports  the 
known  prey  items,  coupled  with 
tracking  data  indicating  sturgeon 
presence.  We  relied  on  two  observations 
to  conclude  that  subadult  and  adidt  Gulf 
sturgeon  do  not  forage  in  freshwater:  (1) 
Gulf  stvugeon  lose  a  substantial 
percentage  of  their  body  weight  while  in 
freshwater  in  summer  and  then 
compensate  for  the  loss  during  winter, 
and  (2)  stable  isotopes  from  stiu^eon 
muscle  tissue  and  their  potential  marine 
food  sources  are  similar,  while  there  is 
a  large  difference  between  muscle  tissue 
and  potential  freshwater  food  sources. 
Gulf  stiugeon  researchers  and  the 
Services  are  certain  that  the  existing 
data  support  these  conclusions 


regarding  Gulf  sturgeon  food  items  and 
foraging  locations. 

Comment  10:  Commenters  wondered 
what  we  know  of  Gulf  sturgeon's  overall 
use  of  estuarine  and  marine  waters.    . 

Our  Response:  While  research 
indicates  that  Gulf  stiu^eon  utilize 
estuarine  and  marine  areas  for  stagii^, 
resting  and  foraging,  researchers 
continue  to  investigate  Gulf  sturgeon 
over-wintering  behavior  and  locale.  We 
are  not  able,  at  this  time,  to  readily 
discern  the  Gulf  sturgeon's  overall 
utilization  of  marine  and  estuarine  areas 
and  we  look  forward  to  evaluating 
additional  information  when  it  becomes 
available. 

Comment  1 1 :  Some  commenters 
questioned  whether  we  were 
knowledgeable  of  Gulf  sturgeon 
migration  routes. 

Our  Response:  We  have  identified  and 
described  Gulf  stiugeon  spawning    ^^-^ 
migrations  from  coastal/marine  areas  to 
the  rivers;  however,  inter-riverine 
migratory  patterns  are  not  well 
imderstood.  When  we  could  identify 
inter-riverine  movements  (mostly  bom 
telemetry  data),  we  included 
appropriate  inshore  coastal  waters  in 
the  critical  habitat  designation  to 
provide  protection  for  migrating 
sturgeon  [e.g..  Unit  11).  Researdi  is 
ongoing  to  investigate  Gulf  sturgeon 
inter-riverine  migrations  (e.g.,  recording 
broad  movement  patterns  via  satellite 
tags),  and  rese£Ut:hers  are  presently 
collating  data  to  analyze  Gulf-wide 
movements. 

Issue  B:  Site-specific  Biological 
Comments 

Comment  12:  One  commenter 
questioned  whether  any  areas  south  of 
die  Suwannee  River  in  Florida  were 
historic  critical  habitat  for  Gulf 
sturgeon. 

Our  Response:  Since  this  is  the  first 
critical  habitat  designation  for  the  Gulf 
sturgeon,  we  presume  that  the 
commenter  is  asking  whether  areas 
south  of  the  Suwaimee  River  were  of 
importance  to  the  Gulf  sturgeon 
historically.  There  are  few  reported 
sightings  of  Gulf  sturgeon  using  rivers 
south  of  the  Suwannee  River,  but  there 
are  historic  and  recent  records  of  Gulf 
sturgeon  in  Tampa  Bay  and  Charlotte 
Harbor.  At  one  time,  the  Tampa  Bay 
area  produced  large  commercial 
landings  of  Gulf  stiu^eon.  There  have 
been  reported  Gulf  sturgeon  sightings  in 
the  Florida  Keys  during  winter  months. 
Some  biologists  theorize  that  the 
Suwannee  River  population  of  GuJf 
sturgeon  may  winter  in  the  Tampa  Bay 
and  Charlotte  Harbor  areas;  however, 
further  research  is  needed  in  this  area. 
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Ck>mment  13:  Two  commenters  asked 
how  we  determined  the  upstream  Umit 
on  the  Suwannee  River,  and  one 
commenter  stated  that  the  published 
literature  does  not  report  the  use  of  the 
Suwannee  River  upstream  of  230  rkm 
(143  rmi). 

Our  Response:  We  received 
unpublished  information  from  Gulf 
sturgeon  experts  (Ken  Sulak,  USGS, 
pers.  comm.  2002;  Jim  Clugston,  retired 
USGS.  pers.  comm.  2002)  of  sightings  of 
young-of-the-year  Gulf  sturgeon  as  far 
upstream  on  the  Suwannee  River  as  to 
the  confluence  with  Roaring  Greek  at 
304  rkm  (200  rmi).  This  is 
approximately  11  rkm  (18  rmi)  upstream 
of  the  designated  critical  habitat,  which 
stops  at  293  rkm  (182  rmi).  We  believe 
that  the  area  known  as  Big  Shoals  on  the 
Suwannee  River  captures  the  upstream- 
most  significant  spawning  areas  and, 
therefore,  we  included  upstream  to  this 
point.  We  have  included  the  0.31  rkm 
(0.50  rmi)  of  habitat  upstream  from  Big 
Shoals  to  the  confluence  with  Long 
Branch  for  ease  of  identification.  It  is 
correct  thdt  the  published  literatute  on 
the  Suwannee  River  documents 
spawning  sites  no  further  upstream  than 
at  230  rkm  (143  rmi),  but  we  have  relied 
on  the  above  unpublished  literature 
from  reliable  sources  to  determine  the 
upstream  limit  on  this  system. 

Comment  14:  Two  commenters 
requested  that  the  Services  omit  areas 
adjacent  to  military  lands  from  the 
designation  under  the  Act's  section 
4(b)(2).  The  rationale  presented 
included  proximity  to  a  military  base 
that  is  used  for  military  testing  and 
training,  restricting  military's  ability  to 
quickly  respond  to  training  and  testing 
due  to  long-lead  time  administrative 
considerations  required  for 
consultations,  and  reducing  the  number 
of  formal  consultations  performed  by 
the  Services. 

Our  Response:  The  Department  of 
Defense  (DOD)  did  not  request  that  areas 
adjacent  to  military  lands  be  excluded 
from  critical  habitat  designation.  In  any 
case,  we  have  no  data  indicating  that 
these  areas  should  be  excluded.  We 
have  been  successfully  and  efficiently 
conducting  section  7  consultations  with 
military  bases  in  these  critical  habitat 
areas  for  over  10  years,  and  we  intend 
to  continue  working  as  partners  with  the 
armed  forces  to  uphold  the  Act  without 
compromising  national  security.  We  do 
not  foresee  any  impacts  to  military 
readiness  as  a  result  of  the  adjacent 
critical  habitat  designation. 

Comment  15:  One  commenter 
reported  that  unusually  large  fish  have 
been  taken  from  a  fish  trap  on  the 
Tennessee  River  near  the  mouth  of 


Ghickamauga  Greek,  above  Ghattanooga, 
Tennessee. 

Our  Response:  Historic  information 
indicates  that  Gulf  sturgeon  did  not 
ventiuB  as  far  inland  as  Teruiessee,  so 
we  are  fairly  certain  the  large  fish 
captured  in  the  fish  traps  were  not  Gulf 
sturgeon.  These  fish  may  have  been  lake 
stiugeon  [A.  fulvescens)  or  shovelnose 
sturgeon  {Scaphirhynchus 
platorhynchus),  although  these  species 
are  uncommon,  particularly  in  east 
Tennessee.  Paddlefish  (Polyodon 
spathula),  which  attain  weights  of  over 
45  kg  (100  lb)  are  found  in  the 
Tennessee  River;  however,  additional 
information  would  be  necessary  to 
clearly  identify  the  species  involved  and 
none  was  provided  by  the  commenter. 

Issue  G:  National  Environmental  Policy 
Act  (NEPA)  Gompliance 

Comment  16:  One  conunenter  stated 
that  the  Services  should  withdraw  the 
proposed  rule  pending  compliance  with 
NEPA,  through  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement  (EIS). 
The  commenter  stated  that  FWS's 
position  that  NEPA  only  applies  to 
critical  habitat  designations  in  the  10th 
Gircuit,  based  upon  that  circuit's  1996 
decision  in  Catron  County  Bd.  of  Comm. 
v.  USFWS,  75  F.3d  1429.  is  unlawful. 
The  conunenter  stated  that  the  two 
exceptions  to  NEPA  compliance 
identified  by  the  10th  Gircuit  (i.e., 
unavoidable  conflict  between  NEPA  and 
another  statute  or  duplicative 
procedures  provided  by  NEPA  and  a 
second  statute)  are  not  present  in  the 
case  of  critical  habitat  designation.  The 
commenter  stated  that  the  proposed 
critical  habitat  rule  was  subject  to  NEPA 
because  the  effects  of  the  designation 
are  broader  than  protecting  habitat. 
They  believe  that  future  Federal  actions 
that  are  likely  to  adversely  afiect  critical 
habitat  will  be  prohibited.  They  also 
believe  that  an  environmental 
assessment  may  reveal  a  more  effective 
alternative  to  preventing  extinction  of 
the  sturgeon  than  designating  critical 
habitat. 

Our  Response:  The  Services  believe 
that  in  Douglas  Co.  v.  Babbitt,  48  F.3d 
1495  (9th  Gir.  1995).  the  Gourt  correctly 
interpreted  the  relationship  between 
NEPA  and  critical  habitat  designation 
under  the  Act.  The  Ninth  Gircuit  Gourt 
rejected  the  suggestion,  identical  to  that 
raised  by  the  commenter,  that 
irreconcilable  statutory  conflict  or 
duplicative  statutory  procedures  are  the 
only  exceptions  to  application  of  NEPA 
to  Federal  actions.  The  Gourt  held  that 
the  legislative  history  of  the  Act 
demonstrated  that  Gongress  intended  to 
displace  NEPA  procedures  with 


carefully  crafted  procedures  specific  to 
critical  habitat  designation.  Further,  the 
Douglas  County  Court  held  that  the 
critical  habitat  mandate  of  the  Act 
conflicts  with  NEPA  in  that,  although 
the  Secretary  may  exclude  areas  from 
critical  habitat  if  such  exclusion  would 
be  more  beneficial  than  harmful,  the 
Secretary  has  no  discretion  but  to 
include  areas  in  the  designation  if 
exclusion  of  such  areas  would  result  in 
extinction.  This  lack  of  discretion 
renders  application  of  NEPA  procedures 
(e.g.,  consideration  of  broad 
environmental  impacts,  alternatives 
analysis)  superfluous  (this  lack  of 
discretion  to  consider  broad 
environmental  impacts  was  the  basis  for 
the  6th  Circuit's  determination  that 
NEPA  does  not  apply  to  listing 
decisions  under  the  Act,  in  Pacific  Legal 
Foundation  v.  Andrus,  657  F2d  829  (6th 
Gir.  1981)).  The  Gourt  noted  that  the  Act 
also  conflicts  with  NEPA's  demand  for 
impact  analysis,  in  that  the  Act  dictates 
that  the  Secretary  "shall"  designate 
critical  habitat  for  listed  species  based 
upon  an  evaluation  of  economic  and 
other  "relevant"  impacts,  which  the 
Gourt  interpreted  as  narrower  than 
NEPA's  directive.  Finally,  the  9th 
Gircuit,  based  upon  a  review  of 
precedent  from  several  circuits 
including  the  5th  Circuit,  held  that  an 
EIS  is  not  required  for  actions  that  do 
not  change  the  physical  environment. 

In  addition,  we  note  that  Federal 
actions  that  might  adversely  affect 
critical  habitat  are  not  necessarily 
prohibited.  Many  Federal  actions  may 
adversely  affect  critical  habitat  without 
the  effect  rising  to  the  level  of 
destruction  or  adverse  modification  of 
the  critical  habitat.  In  those  cases  where 
we  find  that  a  Federal  project  would 
destroy  or  adversely  modify  critical 
habitat,  we  must  identify  reasonable  and 
prudent  alternatives  (RPAs)  to  the 
project  that  would  avoid  the  destruction 
or  adverse  modification  (see  "Effects  of 
Critical  Habitat  Designation"  section). 
The  RPAs  must  be  capable  of  being 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
be  consistent  with  the  action  agency's 
legal  authority  and  jurisdiction,  and  be 
economically  and  technically  feasible. 

Issue  D:  Section  7  Consultation  Issues 

Comment  1 7:  One  commenter 
expressed  concerns  that  the  critical 
habitat. designation  will  make  it  more 
difficult  for  fisheries  managers  to 
sample  for  noh-endangered  fish  in  these 
rivers  and  fears  they  will  be  required  to 
apply  for  permits  and  provide  annual 
reports,  and  that  in  some  cases,  fishery 
activities  may  be  stopped  due  to 


sampling  being  conducted  in  areas 
designated  as  critical  habitat. 

Out  Response:  The  Gulf  sturgeon  is  a 
listed  species  and  thereby  protected 
under  the  Act  regardless  of  whether  or 
not  critical  habitat  has  been  designated, 
therefore  permits  and  annual  reporting 
may  be  necessary  if  the  activities  being 
conducted  for  fisheries  management 
may  result  in  the  incidental  take  of  a 
Gulf  sturgeon.  Given  that  the  fish  has 
been  federally  protected  for  10  years 
and  fisheries  management  in  all  states 
throughout  the  Guff  sturgeon's  range  has 
proceeded  unhampered,  we  are  unclear 
as  to  the  reasons  for  this  concern. 
Critical  habitat  designation  may  result 
in  required  project  modifications  only 
for  activities  with  a  Federal  nexus  and 
then  only  if  the  activity  were  to  destroy 
or  adversely  modify  the  primary 
constituent  elements  contained  in  the 
designated  habitat  [i.e.,  prey,  spawning 
habitat,  water  quality,  water  quantity, 
sediment  quality,  or  migratory  passage). 

Comment  18:  One  commenter 
questioned  whether  water  quality  issues 
may  arise  from  the  establishment  of  the 
critical  habitat  and  another  requested 
that  the  existing  government  databases 
be  updated  to  reflect  current  water 
quality  of  southern  rivers,  since  water 
quality  has  improved  subsequent  to  the 
historic  decline  of  the  species. 

Our  Response:  As  required  under 
section  7  of  the  Act,  the  Environmental 
Protection  Agency  (EPA)  consults  with 
us  regarding  water  quality  standards  to 
ensure  that  they  are  protective  of 
endangered  and  threatened  species.  The 
EPA  anticipates  consulting  with  us 
every  three  years  as  part  of  its  triennial 
review  of  State  delegated  water  quality 
standards  for  Alabama,  Florida, 
Mississippi,  and  Louisiana  under 
section  303(d)  of  the  Clean  Water  Act. 
During  each  review  period  all  data 
relative  to  Gulf  sturgeon  and  water 
quality  will  be  updated  and  reviewed  to 
ensure  that  the  standards  continue  to  be 
protective.  The  EPA  recently  released  a 
new  database  on  the  water  quality  of  the 
nation's  rivers.  This  information  is 
available  on  its  web  site  (www.epa.gov). 
Future  consultations  will  consider 
impacts  to  Gulf  sturgeon  and  associated 
critical  habitat,  and  will  take  changes  in 
water  quafity  into  account. 

Comment  19:  One  commenter 
questioned  whether  the  FWS  provided 
information  on  flow  requirements 
needed  for  critical  habitat  in  the 
Apalachicola,  Chattahoochee,  and  Flint 
Rivers  (AGF)  negotiations  and  whether 
such  information  was  available  to  the 
public. 

Our  Response:  The  FWS  presented 
information  about  the  hydrological 
characteristics  of  potential  sturgeon 


spawning  habitat  on  the  Apalachicola 
FUver  as  a  result  of  separate  requests 
from  the  Georgia  and  Florida  negotiators 
to  the  ACF  Compact.  This  information 
is  summarized  in  oiu  response  to 
comment  42.  Our  information  was  based 
on  a  single  set  of  measurements  at  one 
potential  spawning  site,  and  for  reasons 
summarized  in  our  response  to 
comment  41,  we  do  not  characterize  this 
information  as  "flow  requirements 
needed  for  critical  habitat."  This 
information  is  available  to  the  public 
upon  request.  However,  the  U.S.  Army 
Corps  of  Engineers  (USAGE)  is 
conducting  more  detailed  surveys 
intended  to  augment  and  refine  our 
initial  measurements  and  will  use  these 
new  measurements  in  preparing  its 
biological  assessment  of  the  effects  of 
Federal  reservoir  operations  on 
federally-protected  species  and  their 
habitats. 

Comment  20:  One  commenter 
requested  that  the  Services  withdraw 
thefr  proposed  critical  habitat 
designation  for  the  Guff  stiu^eon  and 
instead  address  any  needs  of  the  species 
in  the  context  of  the  ongoing  ACF 
Compact  process. 

Our  Response:  The  AGF  Compact  is  a 
Federal  law  that  authorizes,  among 
other  things,  the  States  of  Alabama, 
Florida,  and  Georgia,  but  not  the  Federal 
government,  to  negotiate  a  water 
allocation  formula  for  equitably 
apportioning  the  surface  waters  of  the 
ACF  Basin.  Under  the  leadership  of  the 
non-voting  Federal  Commissioner  to  the 
Compact,  Federal  agencies,  including 
the  Services,  have  provided  technical 
assistance  to  the  States'  negotiators  on 
various  water  management  issues, 
including  the  needs  of  species  protected 
under  the  Act.  The  State  negotiators  are 
not  obligated  to  act  upon  any  such 
technical  assistance,  and  the  Compact 
does  not  relieve  Federal  agencies,, 
including  the  Services,  of 
responsibilities  under  other  Federal 
statutes  or  court  rulings.  This  rule 
designating  critical  habitat  fulfills  our 
requirements  under  the  Act  and  the 
order  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit. 

Comment  21 :  One  commenter  stated 
that  by  designating  the  Apalachicola 
River  as  critical  habitat  for  the  Gulf 
sturgeon,  the  Federal  government 
necessarily  becomes  involved  in  the 
water  negotiations  for  the  AGF  Compact 
and  usurps  authority  from  the  State  of 
Georgia  to  negotiate  stream  flows  in  that 
river  basin. 

Our  Response:  State  and  Federal  roles 
under  the  ACF  Compact  are  quite 
distinct,  as  noted  in  our  response  to 
comment  20,  and  this  rule  in  no  way 
alters  those  roles.  No  authority  is  taken 


from  the  States,  as  the  critical  habitat 
provisions  of  the  Act  apply  to  Federal 
agencies  and  their  actions  only.  Federal 
agencies  acting  in  the  ACF  Basin  are 
obligated  to  comply  with  sections  7  and 
10  of  the  Act  with  or  without  an  ACF 
Compact,  and  the  States  are  solely 
empowered  to  negotiate  a  water 
allocation  formula  for  the  AGF  Basin 
with  or  without  designated  critical 
habitat  for  the  Gulf  sturgeon. 

Comment  22:  The  USAGE'S  Mobile 
District  expressed  concern  with 
potential  requirements  to  alter  reservoir 
operations  at  the  Jim  Woodruff  Lock  and 
Dam  on  the  Apalachicola  River  in 
Florida,  in  order  to  support  minimum 
flow  for  Gulf  sturgeon  spawning.  They 
are  concerned  that  a  critical  habitat 
designation  could  require  substantial 
upstream  flow  releases. 

Our  Response:  As  noted  in  the 
response  to  comment  42,  preliminary 
data  suggest  that  if  adjustments  to 
reservoir  operations  are  reasonable  and 
prudent  in  the  conservation  of  the 
sturgeon,  such  adjustments  would  likely 
occur  infrequently,  since  it  appears  that 
flows  do  not  limit  sturgeon  spawning 
habitat  availability  in  most  years  on  the 
Apalachicola  River.  Under  section 
7(a)(2)  of  the  Act,  Federal  agencies  must 
avoid  jeopardizing  the  continued 
existence  of  a  species  or  the  destruction 
or  adverse  modification  of  designated 
critical  habitat.  During  the  consultation 
process.  Federal  agencies  share 
responsibility  with  us  for  determining 
what  operational  adjustments,  if  any. 
would  be  reasonable  and  prudent  for 
sturgeon  conservation.  We  acknowledge 
that  the  USAGE  must  consider  its 
responsibilities  for  flood  control,  power 
generation,  navigation,  water  quality, 
other  fish  and  wildlife,  etc.,  as  well  as 
listed  species  conservation,  in  making 
its  operational  decisions,  and  we 
appreciate  the  complexities  of  these 
decisions. 

Comment  23:  One  commenter 
objected  to  critical  habitat  designation 
because  it  would  impede  construction 
of  any  dam  deemed  necessary  by  the 
public  for  water  supply,  flood  control, 
and  recreation. 

Our  Response:  The  Act's  requirements 
regarding  proposed  and  designated 
critical  habitat  apply  only  to  Federal 
actions,  such  as  constructing  Federal 
reservoirs  or  issuing  Federal  permits  for 
non-Federal  reservoirs  (e.g.,  a  Clean 
Water  Act  section  404  permit).  For  such 
actions,  the  Federal  agency's 
responsibility  is  to  consult  with  us  to- 
ensure  that  its  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  destroy  or  adversely 
modify  designated  critical  habitat. 
Reasonable  and  prudent  alternatives  to 
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avoid  jeopardy  or  critical  habitat 
destruction  resulting  from  reservoir 
construction,  or  reasonable  and  prudent 
measures  to  minimize  take  resulting 
from  reservoir  construction,  would 
depend  entirely  on  the  size,  location, 
and  operational  plan  of  the  reservoir 
and  its  effects  on  the  primary 
constituent  elements  (e.g..  flow  regime, 
water  quality,  passage).  Reservoirs 
constructed  downstream  of  spawning 
habitat  would  have  far  different  and 
likely  greater  impacts  than  those 
constructed  upstream  of  spawning 
habitat  or  on  tributaries. 

Comment  24:  Three  commenters 
requested  clarification  and  examples  of 
specific  activities  that  may  affect 
essential  features  of  the  designated  area, 
a  quantitative  definition  or  explanation 
of  "appreciably  reduce."  and 
information  on  how  we  intend  to 
quantify  the  degree  of  impacts.  One 
commenter  requested  that  a  mechanism 
be  developed  to  assess  the  severity  of 
the  action  based  on  the  ability  of  the 
impacted  area  to  recover  as  viable 
habitat. 

Our  Response:  The  value  of  critical 
habitat  is  appreciably  diminished  when 
an  action  considerably  reduces  the 
capability  of  designated  or  proposed 
critical  habitat  to  satisfy  requirements 
essential  to  the  conservation  of  a  listed 
species.  We  continue  to  consult  with 
agencies  to  determine  the  effects  of  an 
action  on  the  primary  constituent 
elements  within  the  designated  critical 
habitat  by  utilizing  the  best  available 
scientific  data.  It  is  our  intent  to 
carefully  assess  each  proposed  project 
within  Gulf  sturgeon  critical  habitat  and 
analyze  how  the  proposed  action  may 
impact  (both  directly  and  indirectly: 
both  temporally  and  spatially)  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical.  As  stated  in  the  proposed 
rule,  actions  that  may  destroy  or 
adversely  modify  Gulf  sturgeon  critical 
habitat  may  include,  but  are  not  limited 
to.  dredging;  dredge  material  disposal; 
channelization;  in-stream  mining;  land 
uses  that  cause  excessive  turbidity  or 
sedimentation;  water  impoundment; 
hard-bottom  removal  for  navigation 
channel  deepening:  water  diversion; 
dam  operations;  release  of  chemicals, 
biological  pollutants,  or  heated  effluents 
into  surface  water  or  connected 
groundwater  via  point  sources  or 
dispersed  non-point  sources:  release  of 
chemical  or  biological  pollutants  that 
accumulate  in  sediments;  and  other 
physical  or  chemical  alterations  of 
channels  and  passes.  Note,  however, 
that  these  same  activities  may  be  carried 
out  in  a  way  that  does  not  destroy  or 
adversely  modify  critical  habitat.  Such 


assessments  are  highly  site  and  fact 
specific  and  the  information  about  the 
species  and  its  habitat  is  continually 
expanding.  Therefore,  whether  the 
"appreciably  diminish"  threshold  has 
been  met  is  a  consultation-specific 
determination. 

Comment  25:  One  commenter 
expressed  concerns  that  the  critical 
habitat  designation  will  prevent 
maintenance  dredging  which  is  required 
for  continued  use  of  the  Gulf 
Intracbastal  Waterway  (GIWW). 

Our  Response:  Gulf  stiu^eon 
migration  and  feeding  may  occiu*  within 
the  GIWW  in  some  of  the  proposed 
units.  As  stated  in  the  proposed  rule  (67 
FR  39114).  portions  of  the  GIWW  that 
consist  primarily  of  excavated  land  cuts 
and  canals  have  been  excluded  from 
this  designation  because  they  were  not 
available  to  the  species  historically,  and 
therefore,  are  not  considered  to  be 
essential  for  the  conservation  of  the 
species. 

The  GIWW  requires  periodic  dredging 
by  the  USAGE  to  maintain  safe  and 
adequate  passage.  As  stated  in  the 
proposed  rule  (67  FR  39125),  dredging 
is  an  action  that  may  destroy  or 
adversely  modify  Gulf  sturgeon  critical 
habitat.  We  will  work  closely  with  the 
USAGE  to  identify  appropriate  measures 
to  reduce  dredging  impacts  to  Gulf 
sturgeon  critical  habitat  while  allowing 
maintenance  dredging  to  continue  in  the 
GIWW  without  interruption. 

Issue  E:  Public  Involvement 

Comment  26:  Three  commenters  had 
questions  and  concerns  regarding 
boating  and  sturgeon  with  regard  to 
records  of  boat  strikes  on  sturgeon  and 
options  for  regulating  boat  speed.  One 
commenter  stated  that  critical  habitat  is 
just  another  way  to  impose  restrictions 
and  regulations  on  the  boating  public. 

Our  Response:  Regulating  speed  of 
boats  to  prevent  sturgeon  injury  or  death 
would  be  an  issue  related  to  "take"  of 
Gulf  sturgeon  and  not  related  to  critical 
habitat.  Boat  speed  is  unlikely  to  have 
any  significant  effect  on  primary 
constituent  elements  for  Gulf  sturgeon. 

Comment  27:  One  commenter  asked 
how  anyone  can  be  of  help  in  our 
project  of  recovery  and  designation  of 
critical  habitat  for  the  Gulf  sturgeon. 

Our  Response:  Maintaining  a  natural 
vegetative  buffer  along  streams  and    • 
rivers,  and  participating  in  watershed 
conservation  groups  that  work  on 
protecting  and  restoring  river  and  bay 
habitat  help  conserve  the  stiirgeon's 
critical  habitat. 

Comment  28:  One  commenter 
wondered  how  the  critical  habitat 
designation  would  raise  public 


awareness  and  offer  additional 
educational  and  informational  benefit. 

Our  Response:  Critical  habitat 
provides  non-regulatory  benefits  to  the 
species  by  informing  the  public  (via 
newspaper  articles,  newspaper  notices, 
public  meetings,  public  hearings,  etc.)  of 
areas  that  are  important  for  species 
recovery  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  helps 
focus  conservation  activities  fcM*  a  listed 
species  on  the  areas  that  contain  the 
physical  and  biological  features  that  are 
essential  for  conservation  of  that 
species,  and  alerts  the  public  and  land- 
managing  agencies  to  the  importance  of 
those  areas. 

Issue  F:  Methods 

Comment  29:  One  commenter 
suggested  that  we  have  not  included 
unoccupied  habitat  upstream  of  dams  in 
the  Apalachicola  River  Basin  and  the 
Hillsborough  River  Basin  because  access 
is  not  available.  The  commenter 
believes  that  these  areas  may  be 
essential  to  the  conservation  of  the 
species. 

Our  Response:  The  commenter 
provided  no  data  to  support  why  these 
two  £ireas  may  be  essential.  Further,  we 
have  no  historic  records  of  Gulf 
stiugeon  using  the  Hillsborough  River. 
Areas  upstream  of  vyater  control 
structures  were  included  elsewhere 
because  they  contain  the  only  known 
suitable  spawning  habitat  for  a 
subpopulation  that  shows  evidence  of 
reproduction,  and  therefore,  were 
deemed  essential  to  the  conservation  of 
the  species.  We  believe  there  is 
sufficient  habitat  downstream  of  the  Jim 
Woodruff  Lock  and  Dam  on  the 
Apalachicola  River  to  sustain  a 
population  of  Gulf  sturgeon.  We  believe 
that  what  we  have  designated  for  the 
Gulf  sturgeon  is  based  on  the  best 
available  scientific  information  and 
includes  what  we  consider  to  be 
essential  to  the  conservation  of  the  Gulf 
sturgeon. 

Comment  30:  The  Services  intend  to 
protect  spawning  habitats  &t)m 
catastrophic  occurrences  by  including 
both  the  main  stem  spawning  sites  and 
at  least  one  tributary  site.  One 
commenter  asked  why  we  included  just 
one  tributary  site. 

Our  Response:  Each  subpopulation  for 
which  critical  habitat  was  designated 
had  historic  records  of  sturgeon  using  a 
mainstem  river  and  at  least  one 
additional  tributary.  We  included  at 
least  one  tributary  for  relief  fi^m 
potentially  catastrophic  events. 
Including  additional  tributaries  without 
historic  records  was  not  feasible  because 
we  have  no  indication  that  the  sturgeon 


would  use  these  areas,  and  therefore,  no 
evidence  that  they  are  essential  to  the 
conservation  of  the  species.  When  data 
documented  fairly  recent  use  of 
additional  tributaries,  those  tributaries 
were  included.  For  example,  the 
Pascagoula  River  subpopulation  has 
sections  of  the  Bouie  River,  the  Leaf 
River,  and  the  Chickasawhay  River 
designated  as  critical  habitat  because 
data  support  sturgeon  use. 

Comment  31 :  One  commenter  asked  if 
any  of  the  proposed  critical  habitat  is  in 
the  State  of  Georgia. 

Our  Response:  No.  Although  the 
historic  range  of  the  Gulf  sturgeon 
includes  the  Flint  River,  and  possibly 
parts  of  the  Chattahoochee  River,  we 
determined  that  none  of  the  historic 
habitat  in  Georgia  is  essential  to  the 
conservation  of  the  Gulf  sturgeon. 

Comment  32:  One  commenter 
suggested  that  the  critical  habitat 
designation  should  be  limited  to  a  few 
specific  areas  within  the  range  of  the 
Gulf  sturgeon  that  are  most  important  to 
their  continued  survival  [e.g.,  spawning 
areas,  nursery  areas,  summer  holding 
areas,  and  fall  and  winter  foraging 
areas). 

Our  Response:  We  considered  the 
biological  basis  for  a  more  site-specific 
approach  and  concluded  that  it  would 
not  secure  all  biological  features 
essential  for  the  conservation  of  the 
species.  The  site-specific  approach 
would  neglect  the  importance  of  a 
migration  corridor  between  spavtrning, 
resting,  and  feeding  areas.  Also,  yoimg- 
of-year  and  possibly  juvenile  sturgeon 
(less  than  5  kg  (11  lbs)  (Mason  and 
Clugston,  1993))  actively  forage 
throughout  the  riverine  system. 

Comment  33:  One  commenter 
requested  that  we  discuss  oiu  rationale 
for  not  designating  imoccupied  areas 
when  the  Services  had  previously  stated 
that  unoccupied  habitat  would  be 
necessary  for  Gulf  sturgeon  recovery. 

Our  Response:  As  we  stated  in  the 
proposed  rule,  since  approval  of  the 
Recovery  Plan  in  1995  and  oiu  1998 
"not  prudent"  finding,  the  science  of 
conservation  biology  has  matiired.  The 
methods  section  cites  numerous  recent 
publications  that  contributed  to  our 
decision  to  select  the  areas  we  did  and 
why  they  constitute  habitat  sufficient 
for  the  conservation  of  the  species.  We 
have  also  collected  significant  new 
biological  information  on  this  species. 
For  example,we  now  have  a  better 
understanding  on  status  of  the  Pearl 
River  system  subpopulation:  we  are 
confident  that  adult  Gulf  sturgeon  are 
accessing  spawning  habitats  above  Pools 
Bluff  Sill  and  Bogue  Chitto  Sill  during 
high  flows;  spawning  was  confirmed  in 
1999  on  the  Pascagoula  River 


subpopulation;  usage  of  the 
Chickasawhay  River,  a  major  tributary 
to  the  Pascagoula  River,  was  recently 
documented;  spavtming  was  confirmed 
in  2001  at  five  locations  on  the 
Escambia  River;  young-of-year  have 
been  confirmed  on  the  Yellow  River 
system  and  population  estimates  are  580 
Gulf  sturgeon  1  m  (3.3  ft)  or  greater  in 
size;  additional  suitable  spawning  sites 
were  docimiented  on  the  Apalachicola 
River  in  2002;  and  between  1993  and 
1998,  additional  spawning  sites  were 
confirmed  on  the  Suwannee  River 
population.  We  believe  that  what  we 
have  designated  for  the  Gulf  sturgeon  is 
based  on  the  best  available  scientific 
information  and  includes  those  areas 
essential  to  the  conservation  of  the  Gulf 
sturgeon. 

Comment  34:  Three  commenters 
requested  that  the  Services  provide 
additional  detail  or  quantify  the  specific 
habitat  requirements  for  each  life 
history  stage,  specifically  abimdant 
prey,  flow  regime,  water  temperature, 
salinity,  pH,  oxygen  content,  etc. 

Our  Response:  We  have  summarized 
the  current  knowledge  of  the  species, 
including  life  history  requirements  in 
the  "Backgroimd"  section  of  this  rule. 
However,  data  are  not  yet  available  to 
more  quantitatively  express  the  primary 
constituent  elements  of  Gulf  sturgeon 
critical  habitat.  To  make  the  critical 
habitat  rule  adaptive  to  increasing 
knowledge,  we  have  kept  the  primary 
constituent  elements  general.  When 
consultations  on  projects  occur, 
biologists  will  use  the  best  available 
science  available  at  the  time  of 
consultation  to  determine  whether  the 
functions  of  those  elements  would  be 
adversely  modified  by  the  proposed 
Federal  action.  Research  is  ongoing,  and 
as  those  data  are  collected,  we  expect  to 
understand  better  Gulf  stiu^eon  and  its 
life  history  requirements. 

Comment  35:  One  commenter  stated 
that  habitat  is  identified  primarily  for 
adults  (spawning  sites,  resting  areas, 
winter  feeding),  but  not  for  larvae, 
juvenile,  and  subadult  life  stages.  S/he 
also  suggested  a  need  to  cite  specific 
studies  rather  than  using  the  term 
"gathered  all  available"  data. 

Our  Response:  The  commenter  is 
referring  to  statements  in  the  "Methods" 
section,  which  is  written  in  general 
terms  to  explain,  how  we  decided  which 
riverine,  estuarine,  and  marine  areas  to 
include  as  critical  habitat.  We  disagree 
with  the  commenter  that  the  rule 
ignores  life  stages  besides  the  adult 
stage.  We  stated  in  the  proposed  rule 
that  we  included  riverine  habitat  from 
the  river  mouth  up  to  and  including 
spawning  groxmds  to  provide  sufficient 
habitat  for  the  riverine  life  stages  of  Gulf 


sturgeon.  These  life  stages  require 
habitat  for  simimer  resting  or  staging 
areas,  juvenile  feeding,  entire  yoimg-of- 
year  life  cycle  (including  larval  stages), 
passage  tlu-oughout  the  river  (protects 
all  life  stages),  and  passage  into  and  out 
of  estuarine  habitat  for  adults  and 
subadults.  All  of  the  selected  areas  are 
known  to  be  used  by  Gulf  stiugeon  for 
some  portion  of  their  life  cycle. 
Subadult  and  adult  sturgeon  use 
estuarine  and  marine  areas  for  feeding 
and  passage  between  river  systems. 
Designation  of  critical  habitat  units  in 
estuaries  and  bays  adjacent  to  the 
riverine  luiits  described  above  would 
protect  both  passage  of  sturgeon  to  and  ' 
from  their  feeding  and  spawning 
grounds  and  also  the  abundance  of 
estuarine  and  marine  prey  for  juvenile 
and  adidt  stiugeon. 

Specffic  references  used  for  making 
our  determination  are  cited  throughout 
the  "Background"  and  "Critical  Habitat 
Unit  Descriptions"  sections  of  the 
proposed  and  final  rules.  A  complete 
list  of  all  references  cited  is  presented 
in  the  "References  Cited"  section  of  this 
final  rule. 

Comment  36:  One  commenter  stated 
that  the  areas  included  in  the  proposal 
are  those  where  studies  have  been 
directed  toward  sturgeon  and  that  it 
should  not  be  assumed  that  other  rivers 
do  not  have  critical  habitat  just  because 
sturgeon  have  not  been  foiuid  in  routine 
fishery  surveys.  They  also  stated  that 
routine  fishery  surveys  can  and  have 
missed  the  presence  of  sturgeon. 

Our  Response:  We  have  based  our 
designation  on  the  best  scientific  data 
available.  However,  the  level  of  research 
and  status  surveys  conducted  on  many 
subpopulations  is  limited.  Because  of 
the  limited  availability  of  data  specific 
to  each  river  system  and  specific  to  the 
Gulf  stiugeon's  use  of  the  marine  and 
estuarine  environment,  we  acknowledge 
that  habitat  other  than  that  identified  in 
this  final  rule  may  later  be  found  to  be 
essential  to  the  conservation  of  Gulf 
sturgeon.  To  the  extent  feasible,  we  vdll 
continue  to  conduct  and  support 
surveys,  research,  and  conservation 
actions  on  the  species  and  its  habitat  in 
areas  designated  and  not  designated  as 
critical  habitat.  If  additional  information 
becomes  available  on  the  species' 
biology,  distribution,  and  threats,  we 
will  evaluate  the  need  to  designate 
additional  critical  habitat,  delete  or 
reduce  critical  habitat,  or  refine  the 
boundaries  of  critical  habitat.  Gulf 
sturgeon  in  areas  not  included  as  critical 
habitat  will  continue  to  receive 
protection  imder  the  section  7  jeopardy 
standard  and  the  section  9  prohibitions 
on  take. 
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Comment  37:  One  commenter 
suggested  that  we  clarify  our  use  of 
vague  terms  in  the  proposed  rule  [e.g., 
strongly  suspect,  beheved  to  appear, 
possibly  appropriate,  relatively 
sediment  free). 

Our  Response:  We  appreciate  the 
commenter's  sentiments.  However,  it  is 
seldom  possible  to  make  statements 
with  complete  or  even  relative  certainty 
when  describing  the  biological  and 
habitat  requirements  of  an  endangered 
or  threatened  species.  We  have 
expressed  ourselves  as  definitively  as 
possible  using  the  best  available 
scientific  data,  recognizing  the  need  for 
consultation-specific  flexibility  over 
time  as  new  information  is  developed 
about  the  species  and  its  habitat. 

Comment  38:  Two  comraenters 
requested  clarification  of  the  lateral 
extent  of  the  critical  habitat  unit 
descriptions  in  the  estuarine  and  marine 
areas;  clarification  of  our  mean  high 
water  line  determination,  and 
clarification  of  our  use  of  an  average 
high  water  calculation  over  an  18.6  year 
period  rather  than  using  all  available 
tidal  data. 

Our  Response:  Regulatory  jurisdiction 
in  coastal  areas  is  administered  by  the 
USAGE  and  is  described  in  33  CFR 
329.14(a)(2)  as  "the  line  on  the  shore 
reached  by  the  plane  of  the  mean 
(average)  high  water  (MHW)."  33  CFR 
329.14(a)(2)  further  states  that  when 
precise  determination  of  the  MHW  line 
is  necessary,  it  is  preferable  to  average 
tidal  data  over  a  period  of  18.6  years, 
which  is  a  Metonic  cycle,  i.e.,  the  period 
in  which  new  and  full  moon  recur  in 
the  same  order  and  on  the  same  days  as 
in  the  preceding  cycle. 

Issue  G:  lurisdiction 

Comment  39:  Three  comments  were 
received  on  the  proposed  jurisdictional 
responsibilities  for  the  management  of 
the  Gulf  sturgeon.  Two  commenters 
believe  that  FWS.  instead  of  NMFS. 
should  have  jurisdiction  in  the  estuarine 
areas,  and  one  commenter  requested 
clarification  on  the  technical  basis  for 
determining  areas  of  regulatory 
jurisdiction  in  coastal  areas. 

Our  Response:  In  1974,  a 
memorandum  of  understanding  (MOU) 
was  developed  to  clarify  jurisdictional 
responsibilities  for  the  NMFS  and  FWS. 
Section  1(a)  of  the  1974  MOU  outlines 
jurisdiction  by  waterbody  and  states 
that  all  non-mammalian  species,  with  a 
few  exceptions  not  including  Gulf 
stiirgeon,  that  reside  the  major  portion 
of  their  lifetime  in  estuarine  waters  shall 
be  under  the  jurisdiction  of  the  NMFS. 
Similarly,  the  FWS  would  have 
jurisdiction  over  species  that  spend  the 


major  portion  of  their  lifetimes  on  land 
and/or  in  fresh  water. 

While  the  MOU  does  not  contain 
specifics  on  jurisdictional  boundaries 
for  critical  habitat,  the  Services  have 
applied  the  standard  set  for  listing 
species  to  this  critical  habitat  rule — that 
is,  NMFS  will  have  jurisdictional 
responsibility  for  marine  waters  and  the 
FWS  for  fresh  water.  In  estuarine 
waters,  the  Services  will  consult  based 
on  their  respective  expertise  as 
described  in  the  proposed  rule.  Under 
this  arrangement,  the  FWS  will  consult 
with  the  EPA  since  it  has  expertise  in 
water  quality  issues,  and  the  NMFS  will 
consult  with  the  USAGE  to  maximize 
efficiency  for  the  action  agency  when 
other  federally  protected  species  may  be 
present  (e.g..  protected  sea  turtles  which 
fall  under  the  jurisdiction  of  NMFS  in 
marine  and  estuarine  waters). 

Issue  H:  Economic  Analysis 

Comment  40:  One  commenter 
supported  the  two-baseline  approach  to 
the  economic  analysis  used  by  the 
Services,  and  went  on  to  suggest  that  the 
lower  baseline,  that  identifies  costs 
solely  attributable  to  critical  habitat 
designation,  need  not  be  included  in  the 
analysis  to  be  responsive  to  the  decision 
in  New  Mexico  Cattle  Growers 
Association  v.  USFWS,  248  F.3d  1277 
(10th  Cir.  2001).  The  commenter 
paraphrased  the  10th  Circuit's  holding 
as  requiring  that  costs  resulting  from  the 
listing  of  a  species  must  be  considered 
along  with  the  costs  of  critical  habitat 
designation  in  determining  whether  the 
costs  of  such  designation  outweigh  the 
benefits.  The  commenter  went  on  to 
support  the  inclusion  of  costs  associated 
with  both  jeopardy  consultations  and 
adverse  modification  consultations,  and 
resulting  project  modification  costs,  in 
the  economic  analysis,  stating  that  the 
full  spectrum  of  impacts  associated  with 
the  listing  and  critical  habitat 
designation  presents  a  more  realistic 
and  comprehensive  understanding  of 
probable  impacts  in  the  affected  region. 

Our  Response:  In  New  Mexico  Cattle 
Growers  Association,  the  10th  Circuit 
ruled  that  the  full  costs  of  critical 
habitat  designation  must  be  captured  in 
an  economic  analysis  performed  in 
accordance  with  section  4(b)(2)  of  the 
Act.  and  thus  that  costs  that  might  be 
incurred  co-extensively  as  a  result  of 
both  listing  and  critical  habitat 
designation  must  be  included  in  the 
analysis.  For  example,  projects  that 
might  modify  spawning  habitat  of  Gulf 
sturgeon  would  give  rise  to  a 
consultation  on  both  jeopardy  and 
adverse  modification  grounds,  and  the 
costs  of  such  consultations  must  be 


attributable  to  critical  habitat 
designation. 

Comment  41:  One  commenter  raised 
questions  about  impacts  to  Federal 
hydropower  generation  in  the  AGF 
Basin.  Without  specific  details  as  to  the 
minimum  and  maximum  flo^s 
necessary  for  spawning  and^ther  flow- 
related  habitat  questions,  the 
commenter  contends  "the  economic 
ramifications  of  this  proposal  cannot  be 
properly  considered,  as  required  by 
law." 

Our  Response:  We  agree  that  a 
meaningful  assessment  of  economic 
impacts  that  could  result  from 
modifying  the  operations  of  the 
USACEs'  AGF  reservoirs  to  avoid  or 
minimize  impacts  to  Gulf  sturgeon 
habitat  in  the  Apalachicola  River  is  not 
possible  at  this  time  because  too  many 
variables,  such  as  those  listed  by  the 
commenter,  are  unknown.  Based  on  the 
limited  data  that  are  currently  available 
about  the  flow  rates  that  inundate 
potential  spawning  habitat,  the  FWS 
believes  that  any  reasonable  and 
prudent  adjustments  to  AGF  project 
operations  to  protect  stiu^eon  spawning 
would  be  infrequent.  As  a  result,  the 
costs  over  time  to  project  purposes  such 
as  hydropower  would  be  relatively 
small.  The  basis  for  this  preliminary 
determination  and  a  brief  description  of 
the  informal  consultation  that  is 
underway  between  the  USAGE  and  the 
FWS  about  AGF  project  operations 
effects  on  sturgeon  follows. 

Possible  flow-related  limitations  to 
spawning  habitat  in  the  Apalachicola 
River  were  not  recognized  until  the 
spring  of  2002,  when  project  operations 
and  unusually  low  basin  nmoff  entering 
the  fourth  year  of  a  regional  drought 
exposed  limestone  outcroppings  and 
other  hard-bottom  portions  of  the  main 
channel.  These  hard-bottom  areas, 
which  likely  support  spawning  by  the 
small  Apalachicola  sub-population,  are 
inundated  during  the  spring  months  of 
most  years  by  the  combination  of 
unregulated  basin  runoff  and  the 
USACEs'  operations  of  the  AGF 
reservoirs  for  project  purposes  other 
than  the  conservation  of  species  and 
habitats  protected  under  the  Act.  On 
May  2.  2002,  FWS  personnel  surveyed 
a  site  near  where  sturgeon  larvae  were  - 
collected  in  1977  (Wooley  et  ai,  1982) 
and  1987  (Foster  et  ai,  1988).  FWS 
estimated  the  maximum  discharge  that 
would  fully  expose  the  outcropping  and 
the  minimum  discharge  that  would  fully 
inundate  it.  These  estimates  were  1 73 
cubic  meters  per  second  (cms)  (6,118 
cubic  feet  per  second  (cfs))  and  317  cms 
(11,200  cfs).  respectively.  The  minimum 
depth  at  which  Gulf  sturgeon  eggs  have 
been  collected  is  1.4  m  (4.6  ft)  (Fox  et 


ah,  2000).  The  estimated  discharge 
corresponding  to  1.4  m  (4.6  ft)  , 

inundation  of  the  bottom  of  the 
limestone  shelf  was  424  cms  (14,970 
cfs),  and  612  cms  (21,610  cfs)  for  the  top 
of  the  shelf.  During  the  March  15  to  May 
15  timeframe,  when  stvugeon  spawning 
most  likely  occius,  daily  average  flow 
rates  have  exceeded  424  cms  (14,970 
cfs)  and  612  cms  (21,610  cfs)  87  percent 
and  63  percent  of  the  time,  respectively, 
in  the  1929  to  2002  flow  record  of  the 
Chattahoochee  gage.  March  15  to  May 
15  average  discharge  exceeds  these  flow 
rates  in  97  percent  and  77  percent  of  the 
years,  respectively. 

If  flow  rates  between  424  cms  (14.970 
cfs)  and  612  cms  (21.610  cfs)  are    ■ 
sufficient  for  successful  sturgeon 
spawning  on  the  Apalachicola  River, 
any  adjustments  to  reservoir  operations 
that  appear  reasonable  and  prudent  for 
sturgeon  conservation  would  occur 
relatively  infrequently,  diuing  the 
occasional  years  when  spring-time 
hydrologic  conditions  and  operations 
for  other  project  purposes  do  not 
provide  flows  in  this  range.  However, 
this  flow  range  is  based  pn  one  set  of 
measurements  at  one  site  and  relies 
upon  the  minimum  depth  at  which  eggs 
have  been  previously  collected  (4.6 
feet);  other  sites  vdth  different 
hydrologic  characteristics  may  support 
spawning  and  depths  less  than  4.6  feet 
may  allow  for  successful  spawning. 
Annual  monitoring  of  the  Apalachicola 
stiugeon  population  by  net  sampling 
shows  year  classes  represented  for  all 
years  from  1986  to  1998.  In  none  of 
these  years  were  all  days  in  the  March 
15  to  May  15  time  frame  greater  than 
612  cms  (21,610  cfs),  but  all  of  these 
years  had  at  least  11  days  greater  than 
612  cms  (21,610  cfs).  In  2002.  no  days 
from  March  15  to  May  15  had  flow 
greater  than  612  cms  (21,610  cfs).  We 
will  not  know  for  3  years,  when  year 
class  2002  individuals  would  become 
large  enough  to  sample  with  the  nets 
used  in  annual  monitoring,  whether  the 
unusually  low  spring  flows  of  2002 
resulted  in  a  lost  year  class. 

The  USAGE  and  FWS  have  initiated 
a  study  of  sturgeon  spawning  habitat  in 
the  Apalachicola  River  that  will  provide 
a  more  complete  relationship  between 
flow  and  habitat  availability  than  the 
single  site  measured  by  FWS  in  May 
2002.  The  USAGE  will  use  the  results  of 
this  study  and  other  information  in  a 
biological  assessment  of  the  effects  of  its 
current  operations  on  the  stvugeon,  its 
proposed  critical  habitat,  and  other 
federally-protected  species.  This 
assessment  will  determine  whether 
current  operations  may  adversely  affect 
federally-protected  species  and  tiiefr 
habitats  and  if  so,  serve  to  initiate 


formal  consultation  with  the  FWS.  Until 
this  consultation  is  completed,  it  is 
premature  to  make  estimates  of  its 
economic  impact,  which  is  dependent 
on  the  results  of  studies  that  are  still 
underway  and  on  USAGE  decisions 
relative  to  reservoir  operations  that  will 
weigh  its  responsibilities  imder  the  Act 
with  other  statutory  responsibihties. 

Comment  42:  One  commenter  stated 
that  the  economic  analysis  does  not 
provide  sufficient  information  to 
determine  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion  of 
individual  critical  habitat  units.  The 
comment  goes  on  to  ask  whether 
inclusion  of  any  unit  would  materially 
affect  the  recovery  of  the  Gulf  Sturgeon, 
and  requests  that  the  Services  provide  a 
metric  by  which  to  determine  whether 
inclusion  of  any  imit  is  economically 
warranted. 

Our  Response:  Section  4(b)(2)  of  the 
Act  directs  that  critical  habitat,  areas 
containing  biological  and  physical 
features  essential  to  the  conservation  of 
the  species,  shall  be  designated  after 
taking  into  account  the  economic 
impacts  and  other  relevant  impacts  of 
such  designation.  The  Secretaries  of  the 
Interior  and  Commerce  have  the 
discretion  to  exclude  areas  from  such 
designation  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion, 
unless  failiue  to  designate  such  areas 
will  result  in  the  extinction  of  the 
species  concerned.  This  language  does 
not  establish  a  test  of  whether  inclusion 
is  "economically  warranted." 

Comment  43:  One  commenter 
suggested  that  luicertainty  over  the 
spatial  and  temporal  scale  that  would  be 
involved  in  future  application  of  the 
destruction  or  adverse  modification 
standard  should  be  acknowledged,  that 
costs  could  depend  upon  whether  that 
standard  is  applied  to  the  designated 
critical  habitat  as  a  whole,  within 
individual  units,  or  some  other  scale, 
and  whether  the  standard  would  be 
triggered  by  temporary  or  long  term 
impacts. 

Our  Response:  The  Gulf  sturgeon's 
affinity  for  natal  river  systems  and  the 
importance  of  every  breeding  unit  of  the 
species  suggests  that  individual  units  or 
groups  of  units  that  are  used  by  stocks 
or  subpopulations  which  fulfill  essential 
geographic  distribution  requirements 
are  the  appropriate  scale  for  the 
analysis.  The  outcome  of  each 
destruction  or  adverse  modification 
analysis  is  highly  fact  specific, 
dependent  not  only  upon  the  species 
and  designated  critical  habitat  at  issue, 
but  also  upon  the  particular  project  and 
its  impact  upon  the  primary  constituent 
elements  of  the  critical  habitat.  The 
economic  analysis  for  this  rule 


estimated  costs  of  consultations  on 
projects  that  the  consulting  Federal 
agencies  advised  were  likely  to  be 
implemented  in  the  next  10  years.  Thus, 
the  uncertainty  in  the  analysis  would  be 
attributable  to  unforseen  or  uncertain 
projects  and  their  impacts,  as  well  as  a 
lack  of  detail  about  each  projected 
project,  and  there  is  no  way  to  address 
this  uncertainty  in  any  non-speculative 
maimer. 

Comment  44:  The  Mobile  and  New 
Orleans  Districts  of  the  USAGE  raised  " 
questions  regarding  the  economic 
analysis'  incorporation  of  dredging 
windows  as  potential  project 
modifications.     - 

Our  Response:  Based  on  comments    ' 
received  from  the  USAGE  and  further 
analysis  by  the  Services,  the  economic 
analysis  has  been  modified  by  removing 
dredging  windows  as  potential  project 
modifications  that  would  be  included  in 
each  formal  consultation  and  omitting 
estimated  costs  of  such.  These  changes 
reflect  the  extreme  improbability  that 
dredging  windows  would  be 
recommended  or  adopted  as  a  project 
modification  to  reduce  impacts  to 
critical  habitat  (as  opposed  to 
preventing  take),  given  the  availability 
of  other  means  of  protecting  sturgeon  or 
its  habitat  with  adequate  coordination 
and  planning  between  the  USAGE  and 
us. 

Comment  45:  Several  commenters 
expressed  concerns  over  the  potential 
effects  of  critical  habitat  designation  on 
water  flow  regimes  in  the  Apalachicola 
River,  and  whether  needs  to  alter  flow 
regimes  to  protect  sturgeon  or  its  habitat 
might  impose  costs  by  impacting 
hydropower  or  businesses  and 
recreation  dependent  on  existing 
reservoirs  (e.g..  Lake  Sidney  Lanier). 

Our  Response:  Section  3.4  of  the 
economic  analysis  has  been  revised  to 
more  fully  discuss  the  factors  associated 
with  estimating  economic  impacts 
related  to  flow  regime  modificationis 
that  may  emerge  irom  consultation  with 
the  USAGE  as  reasonable  and  prudent 
for  the  sturgeon  and  its  habitat  in  the 
Apalachicola  River.  Conservation  of 
listed  species  is  one  of  many 
responsibilities  the  USAGE  must 
consider  in  operating  the  Apalachicola 
Basin  reservoir  projects,  which  are 
variously  authorized  for  the  purposes  of 
flood  control,  hydropower,  navigation, 
recreation,  water  quality,  water  supply, 
and  fish  and  wildlife.  Changing 
reservoir  operations  for  stiugeon 
conservation  could  affect  the  degree  to 
which  the  USAGE  is  able  to  fulfill  other 
project  purposes;  however,  under 
normal  and  wet  rainfall  conditions, 
existing  operations  appear  adequate  to    - 
protect  the  sturgeon  and  its  habitat.  If  . 
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project  operations  do  not  release  enough 
water,  as  is  the  case  during  droughts, 
spawning  habitat  may  be  exposed  or  too 
shallow  for  sturgeon  to  use  successhilly. 
The  USAGE  and  FWS  are  presently  in 
informal  consultation  on  the  effects  of 
ACF  reservoir  operations  on  federally- 
listed  species,  and  are  investigating  the 
relationship  between  flow  and  sturgeon 
spawning  habitat  availability  in  the 
Apalachicola  River.  Although  these 
studies  are  not  yet  completed,  the  FWS 
believes  that  project  modifications  for 
sturgeon  conservation  would  likely 
represent  reasonable  minor  adjustments 
to  existing  operations  that  would 
minimize  the  impacts  of  unavoidably 
adverse  conditions.  The  economic 
analysis  concludes  that  the  effects  of 
such  modifications  on  the  regional 
economy  would  be  small  (less  than  0.1 
percent). 

Comment  46:  Several  commenters 
suggested  that  the  economic  analysis 
did  not  adequately  address  secondary 
impacts  of  critical  habitat  designation 
on  the  economy  on  a  regional  scale. 
These  commenters  expressed  concerns 
about  impacts  on  the  shipping  and 
navigation  industries  and  their  support 
services,  on  future  commercial  and 
,  industrial  development,  and  on 
commercial  fishing,  particularly  shrimp 
hshing. 

Our  Response:  Section  2.1  of  the 
economic  analysis  has  been  revised  to 
provide  more  information  on  the  current 
level  of  economic  activity  in  the  areas 
in  or  around  the  critical  habitat 
designation.  Specific  information  on 
State  gross  products  and  time  series 
employment  data  have  been  added. 
Regional  data  on  waterborne  economic 
activity,  including  waterborne 
commerce,  commercial  Ashing, 
recreational  fishing,  other  water-based 
recreation,  and  hydropower  generation 
are  more  fully  presented.  Thus,  the 
revised  economic  analysis  provides  an 
appropriate  economic  baseline  against 
which  to  evaluate  the  significance  of 
section  7  costs  associated  with  critical 
habitat  designation. 

After  identifying  and  evaluating  the 
activities  likely  to  give  rise  to  section  7 
consultations  and  thus  direct  costs  of 
critical  habitat  designation  in  section 
3.2,  the  economic  analysis  discusses 
potential  secondary  impacts  on  the 
regional  economy  in  section  3.4.  Past 
consultations  have  not  resulted  in 
project  changes  that  haVe  affected  the 
regional  economy,  including  the 
particular  activities  of  concern  to  the 
commenters,  and  no  comments 
provided  specific  examples  of  how 
future  consultations  would  result  in 
regional  economic  impacts. 


Waterborne  commerce  is  unlikely  to 
be  affected  by  the  critical  habitat 
designation  because  all  available 
evidence  indicates  that  future 
operations  and  maintenance  navigation 
projects  will  proceed  without  changes  to 
timing  and  scope.  Moreover,  the 
frequently  maintained  portions  of  the 
major  shipping  channels  located  within 
the  critical  habitat  designation  are 
altered  to  an  extent  that  any  primary 
constituent  elements  for  sturgeon  that 
are  still  present  in  the  channels  are 
unlikely  to  be  appreciably  diminished 
from  their  current  baseline  by  Federal 
actions  in  the  channels.  Portions  of 
shipping  channels  that  are  not 
frequently  maintained  and  new  dredge 
material  disposal  sites  likely  contain 
one  or  more  primary  constituent 
elements  and  therefore  have  a  higher 
likelihood  for  project  modifications  to 
be  recommended. 

No  limitations  to  commercial  fishing 
activities  are  expected  to  result  from 
section  7  consultations  pertaining  to 
Gulf  sturgeon  {see  Section  3.4.3  of  the 
economic  analysis). 

Past  consultations  and  available 
evidence  do  not  indicate  that  county- 
wide  economies  or  employment  will  be 
impacted  by  this  critical  habitat 
designation  (see  Section  3.4.4  of  the 
economic  analysis). 

Comment  47:  One  Mississippi  Gounty 
Gommissioner  expressed  concern  over 
closure  of  a  shipping  channel  through 
Little  Lake  and  the  lower  Pearl  River, 
and  its  impact  on  commercial 
navigation. 

Our  Response:  If  the  shipping  channel 
were  closed,  it  would  be  attributable  to 
litigation  filed  by  the  Tulane 
Environmental  Law  Glinic  over  water 
quality  certification,  and  not  due  to 
sturgeon  protection.  Thus,  no 
modifications  were  made  to  the 
economic  analysis. 

Comment  48:  Two  commenters  stated 
that  the  economic  analysis  should 
acknowledge  the  controversy 
surrounding  option  and  existence 
values  and  the  methodologies  available 
to  estimate  these  values.  One 
commenter,  the  USAGE,  stated  that  it 
does  not  allow  these  values  to  be 
claimed  in  its  economic  studies 
"because  the  academic  community  does 
generally  not  accept  the  procedures 
used  to  estimate  them."  The  USAGE 
went  on  to  state  that  the  studies 
presented  in  the  economic  analysis  are 
not  related  to  the  Gulf  sturgeon,  the 
studies'  methods  are  not  discussed,  and 
inclusion  of  the  information  adds 
nothing  to  the  document. 

Our  Response:  The  final  economic 
analysis  notes  the  controversy  that  the 
commenter  discusses  as  revolving 


around  the  use  of  contingent  valuation 
methodology.  Therefore,  the  economic 
analysis  in  Section  5.2  has  been  revised 
to  better  explain  the  relevance  of  these 
values  to  this  critical  habitat 
designation,  by  including  a  fuller 
explanation  of  contingent  valuation 
methodology,  and  addiilg  more  detail  to 
the  discussion  and  exhibits  relating  to 
the  economic  literature  on  valuation  of 
natural  resources  such  as  threatened 
and  endangered  species,  and  the 
applicability  of  the  benefits  transfer 
methodology. 

Comment  49:  Two  comments  stated 
that  the  economic  analysis  presented  a 
flawed  analytical  approach  in  ignoring 
the  time  value  of  money  and  present 
values. 

Our  Response:  The  economic  analysis 
has  been  modified  (see  Section  4.3)  to 
include  the  present  value  of  the  total 
estimated  costs  of  the  critical  habitat 
designation,  using  2  discount  rates  in 
order  to  provide  a  measure  of  sensitivity 
analysis.  The  economic  analysis  now 
also  presents  annualized  cost  estimates  . 
for  the  10  year  period  considered  for 
this  designation.  » 

Comment  50:  Two  corrmients  state 
that  the  economic  analysis  fails  to  meet 
requirements  for  economic  analyses, 
including  using  inappropriate  and 
archaic  research  techniques. 

Our  Response:  We  believe  that  the 
methodology  used  is  appropriate  for  and 
consistent  with  the  analysis  of  economic 
impacts  required  by  the  Act,  which  does 
not  mandate  a  strict  cost-benefit 
analysis.  The  methodology  used  to 
produce  the  economic  analysis  has  been 
peer-reviewed.  We  further  believe  that 
the  research  used  is  appropriate  for  the 
analysis  required  by  the  Act.  and 
provides  the  best  available  scientific 
information  available.  Economic 
analyses  are  typically  based  on  direct 
conversations  with  the  action  agencies 
regarding  their  expected  future  actions 
and  costs. 

Comment  51:  One  comment  stated 
that  it  is  unreasonable  to  predict  zero 
costs  associated  with  project 
modifications  attributable  solely  to 
critical  habitat  designation. 

Our  Response:  No  information  was 
provided,  and  none  was  available, 
regarding  project  modifications  that 
would  be  attributable  solely  to  critical 
habitat  designation,  as  opposed  to  being 
attributed  co-extensively  to  take  of  or 
jeopardy  to  the  species. 

Comment  52:  One  comment  stated 
that  the  economic  analysis  did  not  fully 
consider  costs  to  the  States  that  might 
arise  from  consultations  with  EPA  over 
pollution  discharge  permits. 

Our  Response:  There  is  no  evidence 
that  past  or  future  EPA  projects  have  or 


will  be  delayed  due  to  consultations 
regarding  sturgeon  protection.  Gurrent 
EPA  water  quality  standards  take 
protection  of  endangered  and  threatened 
species  and  their  habitat,  including  Gulf 
stvu^eon,  into  account. 

Comment  53:  One  comment  asserted 
that  the  economic  analysis  should  cover 
at  least  a  20-year  period. 

Our  Response:  To  be  credible,  the 
economic  analysis  must  estimate 
economic  impacts  based  on  activities 
that  are  reasonably  foreseeable.  The 
revised  economic  analysis  does  include 
annualized  cost  estimates  to  10  years.  It 
is  difficult  to  predict  the  costs  of 
consultations  on  activities  beyond  a  10- 
year  window.  Gosts  for  section  7 
consultations  may  increase  or  decrease 
dependent  on  factors  other  than 
inflation  or  deflation.  For  example, 
changes  in  requirements  for 
development  of  a  biological  assessment 
may  occur,  or  fluctuations  in  the  cost  of 
biologists  and  consultants.  In  order  to    ' 
maintain  reasonable  confidence  in  the 
estimated  total  section  7  costs,  the 
analysis  quantifies  costs  occurring 
within  a  ten  year  time  frame.  However, 
the  final  economic  analysis  does 
include  annualized  cost  estimates,  to 
the  extent  that  these  may  inform  the 
commenter's  projections  of  costs  over  a 
20-year  period  (see  Section  4.3). 

Comment  54:  A  few  commenters 
stated  that  the  economic  analysis  may 
underestimate  impacts  on  small 
businesses  secondarily  impacted  by 
consultations  with  Federal  agencies. 

Our  Response:  The  courts  nave  held 
that  the  Regulatory  Flexibility  Act 
requires  an  agency  to  perform  a 
regulatory  flexibility  analysis  only  when 
a  rule  directly  regulates  them  (Mid-Tex 
Elec.  Goop,  Inc.  V.  FERG,  773  F.2d  327 
(D.C.  Gir.  1985)  and  American  Trucking 
Ass'ns,  Inc.  V.  EPA,  175  F.3d  1027,  1044 
(D.G.  Gir.  1991)).  Accordingly,  the 
economic  analysis  considered  the  total 
costs  that  may  affect  small  entities 
through  section  7  of  the  Act.  Activities 
likely  to  be  impacted  include  those 
associated  with  operation  and 
maintenance  of  navigation  projects, 
highway  bridge  construction,  and 
pipeline  construction  projects.  The 
analysis  foimd  that  less  than  one 
percent  of  these  industries  in  the  region 
would  be  affected  and  that  it  was  likely 
that  most  of  the  costs  imposed  by  the 
designation  would  be  passed  through  to 
the  Federal  government  as  the 
government  contracts  for  such  services. 

Issue  I:  Potential  Impact  to  Gommercial 
Shrimp  Fishery 

Comment  55:  Three  commenters 
requested  clarification  on  how 
designation  of  critical  habitat  would 


impact  the  conmiercial  shrimp  fishery, 
and  if  sturgeon  are  a  bycatch  of 
shrimping. 

Our  Response:  Shrimp  trawling  may 
impact  both  the  Gulf  sturgeon  and  its 
critical  habitat.  Shrimp  trawling  may 
directly  affect  Gulf  stiugeon  by 
capturing  them  in  trawl  nets.  There  is 
one  documented  non-lethal  take  of  a 
sturgeon  during  testing  of  a  Turtle 
Excluder  Device  (TED)  equipped 
flounder  trawl  off  Long  Island,  New 
York;  the  Atlantic  sturgeon  was 
approximately  1  m  (3  ft)  in  total  length, 
and  was  released  alive  (J.  Mitchell, 
NOAA  Fisheries,  Pascagoula  Laboratory, 
pers.  comm.  2002).  In  addition,  a  single 
sturgeon  is  reported  in  the  NOAA 
Fisheries  shrimping  bycatch  database 
(E.  Scott-Denton,  NOAA  Fisheries, 
Galveston  Laboratory,  pers.  comm. 
2002)  as  taken  by  shrimp  trawling;  an 
Atlantic  sturgeon  was  captured  off 
Georgia  (Atlantic  Ocean)  in  1995. 
Anecdotal  information  indicates  that 
while  some  sturgeon  are  taken  by 
shrimp  trawlers,  many  fish  are  alive  as 
local  researchers  are  often  contacted  so 
they  may  tag  and  release  the  fish  (H. 
RogiUio,  LADWF,  pers.  comm.  2002). 
Currently  shrimp  fishers  report  fewer 
sturgeon  are  being  caught  in  the  nets, 
which  may  reflect  escapement  through 
the  TED  or  fewer  incidents  being 
reported.  Regardless  of  critical  habitat, 
the  Gulf  stiugeon  was  listed  as  a 
threatened  species  imder  the  Act  on 
September  30, 199J,  and  it,  therefore,  is 
protected  wherever  it  occurs.  Take  of 
Gulf  sturgeon  that  is  not  authorized 
(e.g.,  through  a  section  7  consultation  or 
through  an  incidental  take  permit)  is 
unlavvful. 

The  most  likely  effect  of  shrimp 
trawling  on  Gulf  sturgeon  critical 
habitat  would  be  the  distiu-bance  of  the 
benthic  enviromnent  by  trawling  gear. 
This  issue  is  being  investigated  at  the 
NOAA  Fisheries  Galveston  Laboratory. 
Until  such  time  as  conclusive  data 
becomes  available,  any  correlation 
between  shrimp  trawling  and  a  negative 
effect  on  Gulf  sturgeon  critical  habitat 
woidd  be  tenuous.  While  benthic 
molluscan  and  crustacean  prey  items 
favored  by  Gulf  sturgeon  could 
conceivably  be  disturbed  as  the  shrimp 
trawl  passes  over  the  bottom,  a  possible 
effect  of  that  disturbance  would  be  to 
make  them  more  susceptible  to 
predation  by  Gulf  sturgeon,  possibly 
enhancing  foraging  opportunities. 
Although  shrimp  trawls  may  capture 
Gulf  sturgeon,  and  the  benthos  within 
critical  habitat  may  be  distxu^ied,  there 
is  little  to  suggest  that  shrimp  trawling 
significantly  affects  the  Gulf  sturgeon  or 
its  critical  habitat  at  this  time. 


Issue  J:  Policy  and  Regxilatioitt 

Comment  56:  One  commenter  stated 
that  the  proposed  action  serves  to 
provide  an  additional  layer  of 
bureaucracy  without  any  tangible 
benefits  and  appears  to  be  a  redundant 
and  reaction  to  litigation  filed  against 
the  Services  in  1994  by  the  Sierra  Club 
Legal  Defense  Fund  and  the  Florida 
Wildlife  Federation.  Three  commenters 
stated  that  the  Services  previously  made 
not  prudent  determinations  regarding 
critical  habitat  and  requested  additional 
information  (data/biological  factors)  and 
detail  to  explain  the  Services  change  in 
position. 

Our  Response:  We  had  previously 
determined  that  designation  of  Gulf 
sturgeon  critical  habitat  was  not  prudent 
given  that  such  designation  would  not 
benefit  the  species  based  upon  a  view 
that  jeopardy  and  adverse  modification 
were  essentially  wholly  overlapping 
standards  under  the  Act.  After  the  Fifth 
Circuit  Court  of  Appeals  rejected  this 
interpretation,  as  stated  in  the  proposed 
rule  (67  FR  39112),  we  have 
reconsidered  and  found  that  designation 
will  be  clearly  beneficial  to  the  species. 
Recent  research  has  determined  and 
quahfied  numerous  areas  important  for 
Gulf  sturgeon  spawning,  resting,  staging, 
and  foraging.  Many  of  these  important 
areas  are  only  utilized  seasonally,  and 
therefore  not  afforded  the  protection 
when  the  species  is  absent.  By 
designating  critical  habitat,  the  Services 
will  be  able  to  manage  impacts  to  those 
physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  regardless  of  the  species 
presence  or  absence  through  the 
consulting  mechanism  under  section  7 
of  the  Act.  For  example,  other  Federal 
agencies  will  be  required  to  consult 
with  us  on  actions  they  carry  out,  fund, 
or  authorize,  to  ensure  that  their  actions 
will  not  destroy  or  adversely  modify 
critical  habitat.  In  this  way,  a  critical 
habitat  designation  will  protect  areas 
that  are  necessary  for  the  conservation 
of  the  species.  It  may  also  serve  to 
enhance  awareness  within  Federal 
agencies  and  the  general  public  of  the 
importance  of  Gulf  sturgeon  habitat  and 
the  need  for  special  management 
considerations. 

Summary  of  Changes  From  the 
Proposed  Rule 

Seven  changes  have  been  made  from 
the  proposed  to  the  final  rule 
designating  Gulf  sturgeon  critical 
habitat — calculation  of  the  total  area 
included  in  designation;  inclusion  of 
identical  amendments  to  both  50  CFR 
parts  17  and  226;  verification  of  bridge 
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position  iirUnit  1;  additional  specifics 
on  fish  location  in  Unit  2;  and  exclusion 
of  areas  in  Units  2,  8  and  9  under 
section  4(b)(2)  of  the  Act. 

For  the  proposed  rule,  river 
kilometers  (and  river  miles)  were 
measured  with  USAGE  mileage  tables 
(USAGE.  1985a  and  b),  when  available 
for  a  particular  river  reach.  When  not 
reported  in  the  USAGE  mileage  tables, 
several  Geographic  Information  System 
(GIS)  data  layers  were  used  to  map  all 
units  and  to  calculate  mileages, 
including  data  from  NOAA, 
Environmental  Systems  Research 
Institute,  Inc..  and  USGS.  For  the  final 
rule,  we  still  relied  on  the  USAGE 
mileage  tables  (USAGE,  1985a  and  b)  to 
calculate  mileages  when  available  for  a 
particular  river  reach,  but  the  remaining 
reaches  were  measured  and  mapped 
using  the  National  Hydrography  Dataset 
from  the  USGS  at  a  scale  of  1:100,000 
(2001-2002  data  set).  This  data  layer, 
not  available  to  us  during  the  proposed 
rule,  is  available  for  the  entire  range  of 
the  mapped  Gulf  sturgeon  critical 
habitat  and  has  a  higher  resolution  than 
the  GIS  data  layers  used  for  the 
proposed  rule  maps.  Greater  resolution 
results  in  the  ability  of  the  mapper  to 
see  and  measure  more  of  the  rivers 
natural  bends,  thereby  resulting  in 
higher  and  more  accurate  river  lengths. 
This  change  from  using  different  data 
layers  resulted  in  an  additional  river 
mileage  of  259  rkm  (161  rmi),  which  is 
a  more  accurate  reflection,  in  reported 
total  river  kilometers  and  miles  for  all 
States,  with  no  inclusion  of  additional 
areas. 

In  the  proposed  rule,  we  inadvertently 
provided  different  amendments  to  be 
included  in  50  CFR  part  1 7  (FWS)  and 
part  226  (NMFS).  For  the  final  rule  we 
are  making  identical  amendments  to 
both  Farts.  The  amendment  includes;  (1) 
Maps  and  textual  unit  descriptions  of  all 
14  critical  habitat  units.  (2)  the  primary 
constituent  elements  essential  for  the 
conservation  of  Gulf  sturgeon,  and  (3)  a 
description  of  regulatory  jurisdiction. 

Below  are  descriptions  of  unit- 
specific  changes.  The  changes  stated 
below  do  not  include  those  attributed  to 
our  more  fine-scale  mapping  from  the 
proposed  rule. 

Unit  1 

On  the  Bogue  Ghitto  River,  Pike 
Gounty,  Mississippi,  we  reduced  critical 
habitat  in  this  river  reach  by 
approximately  3.2  km  (2  mi)  due  to  an 
error  in  what  we  believed  to  be  the 
location  of  Quinn  Bridge.  We  have 
documentation  of  a  Gulf  sturgeon 
sighting  1.6  km  (1  mi)  north  of  Quinn 
Bridge.  In  the  proposed  rule,  we  were 
given  information  that  stated  that  Quinn 


Bridge  was  located  on  Mississippi  (MS) 
Highway  570.  Since  the  sighting  was  1.6 
km  (1  mi)  upstream  of  Quinn  Bridge 
(MS  Highway  570),  in  the  proposed  rule 
we  ended  the  designation  upstream  of 
Quinn  Bridge  at  Lazy  Greek  to 
encompass  the  fish  location  and  to 
boundary  at  an  area  easily  identifiable. 
We  now  know  that  Quinn  Bridge  is" 
located  along  MS  Highway  44  (Estes  et 
al.  1991),  so  in  order  to  include  the  fish 
location  and  to  boundary  the 
designation  at  an  area  easily 
identifiable,  we  have  included  up  to  MS 
Highway  570  in  the  unit,  which  is  the 
first  crossing  north  of  MS  Highway  44. 
See  "Map  1.1"  to  clarify  locations  of  MS 
Highly  570  and  MS  Highway  44. 

Unit  2 

On  the  Bouie  River,  Forrest  Gounty, 
Mississippi,  we  received  more  specific 
information  during  the  comment  period 
on  the  location  of  a  Gulf  stiugeon 
captiured  above  the  gravel  pits  above 
Glendale  Road  in  1977.  This  fish  was 
located  approximately  0.80  rkm  (0.50 
rmi)  above  Glendale  Road,  not  further 
upstream  as  originally  believed.  For 
ease  of  identification,  we  have  included 
up  to  the  southern-most  road  crossing  of 
Interstate  59  in  the  unit.  We  have, 
therefore,  reduced  this  river  reach  by 
14.5  rkm  (9.0  rmi). 

In  the  proposed  rule,  we  inadvertently 
provided  different  amendments  to  be 
included  in  50  GFR  part  17  (FWS)  and 
part  226  (NMFS).  For  the  final  rule  we 
are  making  identical  aimendments  to 
both  Parts.  The  amendment  includes:  (1) 
Maps  and  textual  unit  descriptions  of  all 
14  critical  habitat  units.  (2)  the  primary 
constituent  elements  essential  for  the 
conservation  of  Gulf  sturgeon,  and  (3)  a 
description  of  regulatory  jurisdiction. 

The  Services  are  also  excluding  major 
shipping  channels  in  this  unit,  as 
identified  on  standard  navigation  charts 
and  marked  by  buoys,  under  Section 
4(b)(2). 

Unit  8 

The  Services  are  excluding  major 
shipping  channels,  as  identified  on 
standard  navigation  charts  and  marked 
by  buoys,  under  Section  4(b)(2). 

Unit  9 

The  Services  are  excluding  major 
shipping  channels,  as  identified  on 
standard  navigation  charts  and  marked 
by  buoys,  tinder  Section  4(b)(2). 

Critical  Habitat 

Gritical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as  (I)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 


found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the       • 
species.  "Gonservation"  is  defined  in 
section  3(3)  of  the  Act  as  the  use  of  all 
methods  and  procedures  that  are 
necessary  to  bring  any  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

In  order  for  habitat  to  be  included  in 
a  critical  habitat  designation,  the  habitat 
feat\ires  must  be  "essential  to  the 
conservation  of  the  species." 

When  we  designate  critical  habitat, 
we  may  not  have  the  information 
necessary  to  identify  all  areas  which  are 
essential  for  the  conservation  of  the 
species.  Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

Within  the  geographic  area  of  the 
species,  we  have  designated  only 
currently  known  essential  areas.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  becomes  available,  or  what 
areas  may  become  essentia  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  will  not  be 
included  in  the  critical  habitat 
designation.  Our  regulations  state  that 
"the  Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  GFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  data  do  not 
demonstrate  that  the  conservation  needs 
of  the  species  require  designation  of 
critical  habitat  outside  of  occupied 
areas,  we  will  not  designate  critical 
habitat  in  areas  outside  the  geographic 
area  occupied  by  the  species. 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 
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Methods  and  Criteria  Used  To  Identify 
Critical  Habitat 

As  required  by  section  4(b)(2)  of  the 
Act  and  its  implementing  regulations 
(50  GFR  424.12),  this  final  rule  is  based 
on  the  best  scientific  information 
available  concerning  the  species' 
present  and  historical  range,  habitat, 
biology,  and  threats.  In  preparing  this 
rule,  we  reviewed  and  summarized  the 
current  information  available  on  the 
Gulf  sturgeon,  including  the  physical 
and  biological  featiires  that  are  essential 
for  the  conservation  of  the  species  (see 
"Primary  Constituent  Elements" 
section),  and  identified  the  areas 
containing  these  features.  The 
information  used  includes  known 
locations;  our  own  site-specific  species 
and  habitat  information;  State-wide 
Geographic  Information  System  (GIS) 
coverages  {e.g.,  land  ownership, 
bathjmietry  (the  measurement  of  depths 
of  water  in  oceans,  seas,  and  lakes),  and 
estuarine  substrates);  the  final  listing 
rule  for  the  Gidf  stiugeon;  recent 
biological  surveys  and  reports;  peer- 
reviewed  literature;  our  recovery  plan; 
discussions  and  recommendations  frtim 
Gulf  sturgeon  experts;  and  information 
received  during  Gulf  sturgeon  recovery 
meetings.  The  Gulf  Sturgeon  Recovery/ 
Management  Plan  (FWS  et  al.  1995) 
contains  valuable  biological 
information,  and  it  is  cited  throughout 
this  document.  However,  the  state  of  our 
knowledge  regarding  Gulf  sturgeon 
biology  and  distribution  has  changed 
markedly  since  publication  of  the 
recovery  plan  for  this  species.  The 
recovery  criteria  put  forth  in  this 
recovery  plan  were  deemed  preliminary 
and  may  now  warrant  revision  in  light 
of  new  information.  As  a  result  of  recent 
research  and  survey  efforts  directed 
towards  this  species,  substantial 
portions  of  the  biological  information 
presented  in  the  recovery  plan  are  now 
dated  or  obsolete.  Thus,  although  the 
recovery  plan  is  a  valuable  source  of 
information,  it  is  not  the  final  authority 
on  the  natiual  history  and  distribution 
of  this  species. 

In  the  past,  we  had  assumed,  based  on 
the  information  available  at  the  time, 
that  unoccupied  habitat  would  be 
necessary  for  the  recovery  of  the  Gulf 
sturgeon.  Since  approval  of  the  recovery 
plan  in  1995  and  our  1998  not  prudent 
finding,  we  have  collected  new 
biological  information  on  this  species. 
We  have  analyzed  what  is  necessary  for 
the  conservation  of  the  Gulf  sturgeon,  as 
described  above,  and  based  on  the  best 
scientific  information  available  at  this 
time,  we  have  determined  that 
unoccupied  habitat  is  not  essential  to 
the  conservation  of  the  Gulf  sturgeon. 


Determining  the  Scale  of  the  Final 
Designation 

We  first  evaluated  the  Gulf  sturgeon 
in  the  context  of  its  current  distribution 
throughout  the  historic  range  to 
determine  what  portion  of  the  range 
must  be  included  to  ensure  conservation 
of  the  species.  We  considered  several 
factors  in  this  evaluation — (1) 
maintaining  overall  genetic  integrity 
and  natural  rates  of  inter-river  genetic 
exchange,  thereby  minimizing  the 
potential  for  inbreeding,  (2)  retaining 
potentially  important  selective  pressure 
at  the  margins  of  the  species'  range  by 
protecting  the  eastern-  and  western- 
most subpopulations,  (3)  decreasing  the 
extinction  risk  of  a  subpopulation  by 
protecting  adjacent  subpopulations  that 
can  provide  a  rescue  effect,  if  needed, 
(4)  avoiding  the  potential  for 
subpopulation  extirpation  from 
environmental  catastrophes,  and  (5) 
protecting  sufficient  habitat  to  support 
conservation  of  the  species. 

The  historic  range  of  the  Gulf 
sturgeon  included  nine  major  rivers  and 
several  smaller  rivers  from  the 
Mississippi  River,  Louisiana,  to  the 
Suwannee  River,  Florida,  and  in  marine 
waters  of  the  Central  and  Eastern  Gulf 
of  Mexico,  south  to  Tampa  Bay  (Wooley 
and  Crateau ,  1 985 ;  and  FWS  etal.. 
1995).  Seven  of  these  major  river 
systems  continue  to  support 
reproducing  subpopulations.  These 
include  (from  west  to  east) — ^the  Pearl, 
Pascagoula,  Escambia,  Yellow/ 
Blackwater,  Ghoctawhatchee,    . 
Apalachicola,  and  Suwannee  Rivers. 

The  Gulf  Sturgeon  Recovery/ 
Management  Plan  (FWS  et  al.,  1995) 
noted  the  importance  of  identifying  and 
maintaining  genetic  integrity  and 
diversity  during  restoration  efforts  on 
Gulf  sturgeon.  A  severe  loss  of  genetic 
variability  may  lead  to  a  decline  in  the 
fitness  of  a  species  (Soule,  1987). 
Evidence  suggests  that  peripheral 
subpopulations  are  often  genetically  and 
morphologically  divergent  from  central 
subpopulations  (Lesica  and  Allendorf, 
1995).  Distinct  traits  found  in  peripheral 
subpopulations  may  be  crucial  to  the 
species,  allowing  adaptation  in  the  face 
of  environmental  change  (Lesica  and 
Allendorf,  1995;  and  Allendorf  ef  a/., 
1997).  In  light  of  these  considerations, 
we  determined  that  the  inclusion  of 
stocks  or  subpopulations  from  both  the 
eastern  and  the  western  margins  of  the 
current  range  were  necessary  to  protect 
the  potential  evolutionary  importance  of 
those  subpopulations  (Scudder,  1989; 
Lesica  and  Allendorf,  1995;  and  Young 
andHarig,  2001). 

While  telemetry  data  indicate  that 
Gulf  sturgeon  from  one  genetically 


distinct  drainage  occasionally  enter 
another  river  and  also  mix  during  the 
winter  months  in  estuarine  and  marine 
habitats,  a  genetic  analysis  of  tissue 
samples  concluded  that  Gulf  sturgeon 
exhibit  strong  natal  river  fidelity,  with . 
stocks  exchanging  less  than  one  mature   , 
female  per  generation  on  the  average 
(Waldman  and  Wirgin,  1998).  These  low 
gene  flow  estimates  strongly  suggest  that 
natural  recolonization  of  extirpated 
subpopulations  of  Gulf  sturgeon  would 
proceed  slowly  (Waldman  and  Wirgin, 
1998).  Semi-isolated  subpopulations  are 
more  vulnerable  to  the  effects  of 
demographic  and  environmental 
population  fluctuations  (Forney  and 
Gilpin,  1989;  and  Wahlberg  et  al.,  1996). 

Gene  flow  estimates  are  usually 
higher  between  adjacent  stocks, 
suggesting  that  migrants  from  semi- 
isolated  subpopulations  are  exchanged 
primarily  with  neighboring 
subpopulations  (Waldman  and  Wirgin, 
1998).  The  loss  of  any  intermediate 
subpopulations  by  a  single 
environmental  catastrophe  could 
seriously  limit  a  species'  recovery 
(Kautz  and  Gpx,  2001;  and  Young  and 
Harig,  2001).  In  light  of  this,  we 
determined  that  it  is  necessary  to 
designate  as  critical  habitat  rivers  used 
by  subpopulations  evenly  spaced 
between  the  western-  and  eastern-most 
limits  of  the  current  range.  To  ensure 
conservation  of  the  species, 
subpopulations  must  be  geo^^phically 
located  so  that  they  can  serve  as  sources 
of  sturgeon  emigration,  albeit  at  a  slow 
rate  (Waldman  and  Wirgin,  1998),  to 
adjacent  rivers  and  so  that  they  can 
provide  a  rescue  effect  if  an  adjacent 
subpopulation  is  extirpated  (Brown  and 
Kodric-Brown,  1977;  Hanski  and 
Gyllenberg,  1993;  and  Young  and  Harig, 
2001). 

Designating  critical  habitat  for  only  a 
few  subpopulation  units,  or  for  imits  not 
spaced  in  a  manner  that  allows  genetic 
exchange  with  other  subpopulations, 
could  increase  the  vulnerability  of  the 
species  due  to  isolation  of 
subpopulations.  Protection  of  a  single, 
isolated,  minimally  viable  population 
risks  the  extirpation  or  extinction  of  a 
species  as  a  result  of  harsh 
environmental  conditions,  catastrophic  - 
events,  or  genetic  deterioration  over 
several  generations  (Kautz  and  Gox, 
2001).  To  reduce  the  risk  of  extinction 
through  these  processes,  it  is  important 
to  establish  multiple  protected 
subpopulations  across  the  landscape 
(Soule  and  Simberloff,  1986;  and  Wiens, 
1996).  '     " 

Because  of  these  considerations,  we 
reached  the  conclusion  that  this 
designation  should  include  critical 
habitat  units  within  the  major  river 
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systems  that  support  the  seven  currently 
reproducing  subpopulations  (FWS  et  al., 
1995)  and  associated  marine  habitats. 
These  river  systems  include  (from  west 
to  east) — the  Pearl,  Pascagoula, 
Escambia,  Yellow/Blackwater, 
Choctawhatchee,  Apalachicola.  and 
Suwannee  Rivers.  We  believe  that  with 
proper  protection  and  management, 
these  units  collectively  represent  habitat 
necessary  to  provide  for  the 
conservation  of  the  species.  The 
number,  distribution,  and  range  of  Gulf 
sturgeon  subpopulations  included  in 
these  units  is  necessary  to  protect  and 
support  the  extent  and  diversity  of  the 
species'  genetic  integrity  and  can 
provide  a  rescue  effect,  if  needed.  The 
Services  believe  that  these  seven  river 
systems,  with  their  associated  estuarine 
and  marine  environments,  represent 
habitat  that  is  essential  for  the 
conservation  of  the  Gulf  sturgeon. 

Assessing  Specific  Habitat  Areas 
Essential  to  the  Conservation  of  Gulf 
Sturgeon 

Once  we  determined  that  the  proper 
scale  of  the  critical  habitat  designation 
should  cover  the  area  occupied  by  the 
seven  reproducing  subpopulations,  we 
evaluated  which  habitats  used  by  those 
seven  subpopulations  are  essential  to 
their  conservation.  To  conduct  this 
evaluation,  we  assessed  the  critical  life 
history  components  of  Gulf  sturgeon  as 
they  relate  to  habitat.  Gulf  sturgeon  use 
the  rivers  for  spawning,  larval  and 
juvenile  feeding,  adult  resting,  and 
staging,  and  to  move  between  the  areas 
that  support  these  components.  Gulf 
stiu^eon  use  the  lower  riVerine, 
estuarine,  and  marine  environment 
during  winter  months  primarily  for 
feeding,  and  more  rarely,  for  inter-river 
migrations. 

We  then  investigated  what  habitat 
types  support  these  life  history 
components  and  where  these  habitat 
areas  are  located.  We  evaluated 
empirical  data,  published  and 
unpublished  literature,  and  solicited  the 
views  of  experts.  These  habitat 
components  are  described  in  the 
"Primary  Constituent  Elements"  section 
of  this  final  rule.  We  identified  known 
or  presumed  spawning  sites  in  each  of 
the  seven  river  systems.  Some  spawning 
sites  have  been  conclusively  identified; 
others  are  presumed  due  to  the  presence 
of  suitable  habitat.  We  identified  known 
or  presumed  sites  used  for  resting  or 
staging.  We  identified  areas  where 
subadult  and  adult  Gulf  sturgeon  occur 
during  winter  and  are  presumed  to  be 
feeding.  These  areas  are  primarily  in  the 
marine  or  estuarine  environment; 
young-of-the-year  and  juveniles  feed 
mostly  in  the  riverine  environment.  As 


a  component  of  the  above 
identifications,  we  gathered  all  available 
data  on  locations  and  habitat  use  of 
marked  (tagged)  fish. 

To  determine  which  areas  should  be 
designated  as  critical  habitat,  we  then 
evaluated  where  the  necessary 
constituent  elements  of  Gulf  sturgeon 
habitat  intersected  with  areas  known  to 
be  used  by  both  marked  and  unmarked 
fish.  Detailed  location  data,  where 
available,  is  included  with  each  unit 
description  in  the  "Critical  Habitat  Unit 
Descriptions"  section  of  this  final  rule. 
Because  most  of  the  sturgeon  species' 
farthest  upstream  movement  is  for 
spawning  (Bain,  1997;  and  J.  Hightower, 
USGS-Biological  Resoiux:es  Division, 
pers.  comm.  2002),  we  have  determined 
that  the  designation  should  include 
areas  as  far  upstream  as  the  furthest 
known  or  presumed  spawning  site. 
Therefore,  in  rivers  where  spawning 
sites  have  been  confirmed,  critical 
habitat  extends  upstream  to  a 
geographically  identifiable  point,  such 
as  a  river  confluence  upstream  of  those 
sites.  In  areas  where  spawning  sites  are 
presumed  but  not  confirmed,  we  have 
included  river  reaches  that  contain  the 
appropriate  substrate  necessary  for 
spawning,  if  those  areas  occur  within 
close  proximity  of  Gulf  sturgeon  historic 
and/or  current  sightings  or  captures, 
and  if  they  are  still  accessible  to 
sturgeon  (e.g.,  not  entirely  blocked  by 
dams).  The  riverine  critical  habitat  units 
include  areas  that  continue  to  dffer  at 
least  periodic  passage  of  Gulf  sturgeon 
to  known  and  presumed  spawning  sites. 
Successful  reproduction  and  recent 
recruitment  have  been  documented  in 
each  riverine  unit  by  eggs,  larvae,  and/ 
or  juveniles,  or  by  a  mixed  age  structure. 
We  are  proposing  to  protect 
subpopulation  extirpation  from  a 
catastrophic  occurrence  by  including  up 
to  both  the  main  stem  spawning  sites 
and  at  least  one  tributary  site. 

We  have  included  riverine  habitat 
frqm  the  river  mouth  upstream  to  and 
including  spawning  grounds  in  order  to 
provide  sufficient  habitat  necessary  for 
the  other  riverine  life  stages  of  Gulf 
sturgeon  while  they  reside  in  the 
riverine  habitats.  Habitat  necessary  for 
these  life  stages  includes  habitat  for 
summer  resting  or  staging  areas, 
juvenile  feeding,  entire  yoimg-of-the- 
year  life  cycle,  passage  throughout  the 
river,  and  passage  into  and  out  of 
estuarine  habitat.  All  of  the  selected  ' 
areas  are  known  to  be  used  by  Gulf 
sturgeon  for  some  portion  of  their  life 
cycle. 

Subadult  and  adult  stiirgeon  use 
estuarine  and  marine  areas  for  feeding 
and  passage  between  river  systems. 
Designation  of  critical  habitat  units 


encompassing  estuaries  and  bays 
adjacent  to  the  riverine  units  discussed 
above  will  protect  unobstructed  passage 
of  stxngeon  fit)m  feeding  areas  to 
spawning  grounds.  In  evaluating  the 
estuarine  and  marine  areas,  we  first 
reviewed  where  Gulf  sturgeon  from  the 
seven  adjacent  riverine  units  have  been 
documented  by  telemetry  relocations 
and  tag  returns  from  incidental 
captures.  We  also  considered  areas  for 
which  we  have  Gulf  stiugeon  sightings 
and  targeted  and  incidental  capture 
records.  When  available,  we  reviewed 
habitat  data  (e.g.,  bathymetry,  substrate 
type,  and  conmiunity  structure) 
associated  with  these  estuarine  and 
marine  systems  and  compared  these 
data  with  studies  pertaining  to  the 
habitat  requirements  and  preferences  of 
Gulf  sturgeon.  We  also  evaluated  data 
for  evidence  of  critical  migratory 
pathways  between  the  river  systems  and 
the  adjacent  bays  and  Gulf  of  Mexico 
that  allow  Gulf  sturgeon  to  travel  to 
important  feeding  areas,  as  well  as  allow 
for  the  occasional  travel  to  non-natal 
rivers  for  possible  spawning  and  genetic 
interchange.  Where  documented  inter- 
riverine  movements  have  occurred,  but 
no  telemetry  data  exist  to  identify  the 
migratory  path  (e.g.,  between  the 
Pascagoula  River  and  Yellow  River,  the 
Pascagoula  and  Choctawhatchee  Rivers, 
and  between  Suwannee  River  and 
Apalachicola  River),  we  have  not 
designated  a  migration  route.  We  then 
assessed  the  Gulf  sturgeon's  overall  use 
of  estuarine  and  marine  waters  and 
delineated  specific  critical  habitat 
boundaries. 

Migration  and  feeding  may  take  place 
within  the  GIWW  in  some  of  the  units. 
Portions  of  the  GIWW  that  consist 
primarily  of  excavated  land  cuts  and 
canals  have  been  excluded  from  this 
designation  because  they  were  not 
available  historically,  and,  therefore,  are 
not  considered  to  be  evolutionarily 
significant. 

This  final  designation  includes  a 
significant  portion,  but  not  all,  of  the 
species'  historic  range.  The  fourteen 
critical  habitat  units  include  riverine 
main  stems  and  in  some  cases 
tributaries,  distributaries  (a  river  branch 
flowing  away  from  the  main  stem  in  the 
floodplain)  and  adjacent  estuarine  and 
marine  areas  that  contain  one  or  more 
of  the  primary  constituent  elements 
essential  for  the  conservation  of  the  Gulf 
sturgeon  (see  "Primary  Constituent 
Elements"  section).  The  omission  of 
some  historically  occupied  river 
drainages  and  estuarine  and  marine 
areas  from  this  critical  habitat 
designation  does  not  diminish  their 
individual  or  cmnulative  importance  to 
the  species.  Rather,  it  is  our 
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determination  that  the  seven  riverine 
units  with  known  spawning  and  seven 
associated  estuarine  and  marine  units 
included  in  this  rule  include  the 
habitats  essential  for  the  conservation  of 
the  Gulf  sturgeon.  With  unobstructed 
passage  in  the  estuarine  and  marine 
habitat,  the  subpopulations  within  the 
designated  critical  habitat  units  may 
eventually  populate  presently 
unoccupied  coastal  river  systems  or 
augment  adjacent  surviving  small 
subpopulations.  ■> 

Although  the  Mobile  River  Basin  is 
the  largest  Gulf  of  Mexico  drainage  east 
of  the  Mississippi  River,  it  has  been 
extensively  impounded  and  modified 
for  navigation.  Finther,  there  have  been 
relatively  limited  reports  of  captiu^s 
and  no  evidence  of  reproduction  of  Gulf 
sturgeon  from  that  system  for  many 
years.  Gulf  sturgeon  have  been  reported 
from  other  river  systems.  Some  of  these 
other  systems  historically  supported  a 
commercial  fishery  (e.g..  Mobile  River, 
Ochlockonee  River)  and  some  may 
support  small  reproducing 
subpopulations  (e.g.,  Techefuncte  River, 
Ochlockonee  River,  Mobile  River); 
however,  there  is  no  recent  documented 
spawning  and  we  have  no  evidence  at 
this  time  that  these  systems  are  essential 
to  the  conservation  of  the  species. 
Therefore,  we  have  not  included  them 
as  critical  habitat. 

The  dat&  available  to  us  are 
insufficient  to  support  a  determination  . 
that  Lake  Maurepas,  Breton  and 
Chandeleur  Sounds,  the  Mississippi 
River  Delta,  St.  Louis,  Biloxi,  Mobile, 
Perdido,  St.  Andrews,  St.  Joseph, 
Ochlockonee,  or  Apalachee  Bays  are 
essential  to  the  conservation  of  the 
species.  Records  within  the  majority  of 
these  bays  are  relatively  scaree. 
Although  some  Gulf  sturgeon  fiijm  the 
seven  subpopulations  may  occasionally 
use  these  bays  for  winter  foraging,  there 
are  insufficient  data  to  support  these 
bays'  regular  winter  use  or  importance 
and  no  dociunented  spawning. 
Therefore,  we  have  not  included  these 
bays  in  our  critical  habitat  designation. 

The  amount  of  research  and  status 
surveys  conducted  on  many  Gulf 
sturgeon  subpopulations  is  limited. 
Because  of  the  limited  availability  of 
data  specific  to  each  river  system  and 
specific  to  the  Gulf  stiu^eon's  use  of  the 
marine  environment,  we  are  aware  that 
habitat  other  than  that  identified  in  this 
final  rule  may  later  be  found  to  be 
essential  to  the  conservation  of  Gulf 
sturgeon.  To  the  extent  feasible,  we  will 
continue,  with  the  assistance  of  other 
Federal,  State,  and  private  researchers, 
to  conduct  siuveys,  research,  and 
conservation  actions  on  the  species  and 
its  habitat  in  areas  designated  and  not 


designated  as  critical  habitat.  If 
additional  information  becomes 
available  on  the  species'  biology, 
distribution,  and  threats,  we  will 
evaluate  the  need  to  designate 
additional  critical  habitat,  delete  or 
reduce  critical  habitat,  or  refine  the 
boundaries  of  critical  habitat.  Gulf 
sturgeon  surviving  in,  or  moving  to 
rivers  that  are  not  being  included  as 
critical  habitat  will  continue  to  receive 
protection  under  the  section  7  of  the  Act 
including  the  jeopardy  standard  and  the 
section  9  of  the  Act  prohibitions  on  take 
(see  "Critical  Habitat"  section). 

Primary  Constituent  Elements 

In  accordance  with  sections  3(5)(A)(i) 
and  4(b)(1)(A)  of  the  Act  and  regulations 
at  SO  CF'R  424.12,  in  determining  which 
areas  to  desigdate  as  critical  habitat,  we 
are  required  to  base  critical  habitat 
determinations  on  the  best  scientific 
data  available  and  to  focus  on  those 
physical  and  biological  features 
(primary  constituent  elements)  that  are 
■  essential  to  the  conservatioUkOf  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  limited  to,  space  for 
individual  and  population  growth  and 
for  normal  behavior;  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
and  rearing  of  offspring;  and  habitats 
that  are  protected  from  distiuhance  or 
are  representative  of  the  historical 
geographical  and  ecological  distribution 
of  a  species. 

Based  on  the  best  available 
information,  primary  constituent 
elements  essential  for  the  conservation 
of  the  Gulf  sturgeon  include  the 
following: 

(1)  Abundant  food  items,  such  as , 
detritus",  aquatic  insects,  worms,  and/or 
molluscs,  within  riverine  habitats  for 
larval  and  juvenile  life  stages;  and 
abundant  prey  items,  such  as 
amphipods,  lancelets,  polychaetes, 
gastropods,  ghost  shrimp,  isopods, 
molluscs  and/c-  crustaceans,  within 
estuarine  and  marine  habitats  and 
substrates  for  subadult  and  adult  life 
stages. 

(2)  Riverine  spawning  sites  with 
substrates  suitable  for  egg  deposition 
and  development,  such  as  limestone 
outcrops  and  cut  limestone  banks, 
bedrock,  large  gravel  or  cobble  beds, 
marl,  soapstone,  or  hard  clay; 

(3)  Riverine  aggregation  areas,  also 
referred  to  as  resting,  holding,  and 
staging  areas,  used  by  adult,  subadult, 
andJoT  juveniles,  generally,  but  not 
always,  located  in  holes  below  normal 
riverbed  depths,  believed  necessary  for 


'minimizing  energy  expenditures  diuing 
fresh  water  residency  and  possibly  for 
osmoregulatory  functions; 

(4)  A  flow  regime  (j.e.,  the  magnitude, 
fi^uency,  duration,  seasonality,  and 
rate-of-change  of  fresh  water  discharge 
over  time)  necessary  for  normal 
behavior,  growth,  and  survival  of  all  life 
stages  in  the  riverine  environment, 
including  migration,  breeding  site 
selection,  courtship,  egg  fertilization, 
resting,  and  staging,  and  for  maintaining 
spawning  sites  in  suitable  condition  for 
egg  attachment,  egg  sheltering,  resting, 
and  larval  staging; 

(5)  Water  quality,  including 
temperature,  salinity,  pH,  hardness, 
turbidity,  oxygen  content,  and  other 
chemical  characteristics,  necessary  for 
normal  behavior,  growth,  and  viability 
of  all  life  stages; 

(6)  Sediment  quality,  including 
texture  and  other  chemical 
characteristics,  necessary  for  normal 
behavior,  growth,  and  viability  of  all  life 
stages;  and 

(7)  Safe  and  imobstructed  migratory 
pathways  necessary  for  passage  within 
and  between  riverine,  estuarine,  and 
marine  habitats  (e.g.,  an  unobstructed 
river  or  a  danuned  river  that  still  allows 
for  passage). 

Need  far  Special  Management 
Consideration  or  Protection 

An  area  designated  as  critical  habitat 
contains  one  or  more  of  the  primary 
constituent  elements  that  are  essential 
to  the  conservation  of  the  species  (see 
"Primary  Constituent  Elements" 
section),  and  that  may  require  special 
management  considerations  or 
protection.  Various  activities  in  or 
adjacent  to  each  of  the  critical  habitat 
units  described  in  this  rule  may  affect 
one  or  more  of  the  primary  constituent 
elements  that  are  found  in  the  unit. 
These  activities  include,  but  are  not 
limited  to,  those  listed  in  the  "Effects  of 
Critical  Habitat"  section  as  "Federal 
Actions  That  May  Affect  Critical  Habitat 
and  Require  Consultation."  For 
example,  riverine  spawning  sites  for 
Gulf  sturgeon  must  be  relatively 
sediment-ft«e  for  successful  egg 
development  and  may  need  best 
management  practices  implemented  in 
the  watershed  upstream  to  prevent  an 
excessive  accumulation  of  sediment  in 
these  areas.  None  of  the  critical  habitat 
units  are  presently  under  special 
management  ot  protection  provided  by 
a  legally  operative  plan  or  agreement  for 
the  conservation  of  the  Gulf  sturgeon. 
Therefore,  we  have  determined  that  all 
units  may  require  special  management 
or  protection. 
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Critical  Habitat  Designation 

The  areas  designated  as  critical 
habitat  for  the  Gulf  sturgeon  provide 
one  or  more  of  the  primary  constituent 


elements  described  above.  Tables  1  and 
2  summarize  the  location  and  extent  of 
the  designated  critical  habitat.  All  of  the 
designated  areas  require  special 
management  considerations  to  ensure 


their  contribution  to  the  conservation  of 
the  Gulf  sturgeon.  The  boundaries  of 
critical  habitat  units  are  described 
generally  below. 


Table  1  .—Approximate  Linear  Distance  of  the  Riverine  Critical  Habitat  Units  for  the  Gulf  Sturgeon 

[Main  Stems  Are  Listed  First  and  Tributaries  Are  Indented] 


Critical  habitat  unit 
river  systems 

1.  Peari  (East,  West,  and  all  distributaries)  

Bogue  Chitto  

2.  Pascagoula 

Leaf  : 

Bouie  

Ctiickasawhay  

Big  Black  Creek  

3.  Escambia « <••• 

Conecuh  

Sepulga  

4.  Yellow 

Blackwater 

Shoal  

5.  Choctawhatchee 

Pea 

6.  Apalachicola 

Brothers 

7.  Suwannee  .,. 

Withlacoochee 

Total 


State 

River 
kilometers 

River 
miles 

Louisiana/Mississippi 

632 
163 
.  203 
164 
10 
232 

9 
117 
127 
'11 
154 

18 

13 
249 

92 
254 

24 
293 

19 

393 

101 

126 

102 

Mississippi 

6 

144 

5 

; 

Fkjrida/ 

Alabama 

Florida/  

73 
79 

4 

7 

96 

Alabama 

Florida/ 

Alabama .'. 

Florida 

11 

8 

155 

57 

158 

15 

Florida  :..... 

182 

12 

_ 

2.783 

1.730 

Table  2.— Approximate  Area  of  the  Estuarine  and  Marine  Critical  Habitat  Units  for  the  Gulf  Sturgeon 


Critk:al  habitat  unit — 
estuarine  and  marine  systems 

8.  Lake  Borgne -• 

Little  Lake 

Lake  Pontcharlrain 

Lake  St.  Catherine  

The  Rigolets  

Mississippi  Sound  ■. v •••• 

MS  near  shore  Gulf 

9.  Pensacola  Bay  

10.  Santa  Rosa  Sound '. 

11.  Near  shore  Gulf  of  Mexico 

12.  Choctawhatchee  Bay 

13.  Apalachicola  Bay 

14.  Suwannee  Sound 

Total  


State 


Louisiana/  .. 
Mississippi/ 
Alabama  .... 

Florida  

Florida  

Florida  

Florida  

Florida 

Florida  


Kitometers  - 


6,042 


Miles- 


718 

277 

8 

3 

763 

295 

26 

10 

13 

5 

1.879 

725 

160 

62 

381 

147 

102 

39 

442 

171 

321 

124 

fm 

264 

546 

211 

2,333 


Critical  Habitat  Unit  Descriptions 

The  river,  reaches  within  units  1  to  7 
designated  as  critical  habitat  lie  within 
the  ordinary  high  water  line.  As  defined 
in  33  CFR  329.11,  the  ordinary  high 
water  line  on  non-tidal  rivers  ys  the  line 
on  the  shore  established  by  the 
fluctuations  of  water  and  indicated  by 
physical  characteristics  such  as  a  clear, 
natural  line  impressed  oathe  bank; 
shelving;  changes  in  the  character  of 
soil;  destruction  of  terrestrial  vegetation; 
the  presence  of  litter  and  debris;  or 
other  appropriate  means  that  consider 


the  characteristics  of  the  surrounding 
areas. 

The  downstream  limit  of  the  riverine 
units  is  the  mouth  of  each  river.  The 
mouth  is  defined  as  rkm  0  (rmi  0). 
Although  the  interface  of  h«sh  and 
saltwater,  referred  to  as  the  saltwater 
wedge,  occurs  within  the  lower-most 
reach  of  a  river,  for  ease  in  delineating 
critical  habitat  units,  we  are  defining  the 
boundary  between  the  riverine  and  • 
estuarine  units  as  rkm  0  (rmi  0). 

Regulatory  jurisdiction  in  coastal 
areas  extends  to  the  line  on  the  shore 
reached  by  the  plane  of  the  mean 
(average)  high  water  (MHW)  (33  CFR 


329.12(a)(2)).  All  bays  and  estuaries 
within  units  8  to  14.  therefore,  lie  below 
the  MHW  lines.  Where  precise 
determination  of  the  actual  location 
becomes  necessary,  it  must  be 
established  by  survey  with  reference  to 
the  available  tidal  datum,  preferably 
averaged  over  a  period  of  18.6  years. 
Less  precise  methods,  such  as 
observation  of  the  "apparent  shoreline," 
which  is  determined  by  reference  to 
physical  markings,  lines  of  vegetation, 
may  be  used  only  where  an  estimate  is 
needed  of  the  line  reached  by  the  mean 
high  water. 
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The  term  72  COLREGS  is  defined  as 
demarcation  lines  which  delineate  those 
waters  upon  which  mariners  shall 
comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  and  those  waters  upon  which 
mariners  shall  comply  with  the  Inland 
Navigation  Rules  (33  CFR  80.01).  The 
waters  inside  of  these  lines  are  Inland 
Rules  waters  and  the  waters  outside  the 
lines  are  COLREGS  waters.  These  lines 
are  defined  in  33  CFR  80.  and  have  been 
used  for  identification  purposes  to 
delineate  boimdary  lines  of  the 
estuarine  and  marine  habitat  Units  8.  9. 
11.  and  12. 

Unit  1.  Pearl  River  System  in  St. 
Tammany  and  Washington  Parishes  in 
Louisiana  and  Wahhall,  Hancock,  Pearl 
River,  Marion,  Lawrence,  Simpson, 
Copiah,  Hinds,  Rankin,  and  Pike 
Counties  in  Mississippi 

Unit  1  includes  the  Pearl  River  main 
stem  from  the  spillway  of  the  Ross 
Bamett  Dam.  Hinds  and  Rankin 
Counties.  Mississippi,  downstream  to 
where  the  main  stem  river  drainage 
discharges  at  its  mouth  joining  Lake 
Borgne.  Little  Lake,  or  The  Rigolets  in 
Hancock  County.  Mississippi,  and  St. 
Tammany  Parish,  Louisiana.  It  includes 
the  main  stems  of  the  East  Pearl  River, 
West  Pearl  River,  West  Middle  River, 
Holmes  Bayou.  Wilson  Slough, 
downstream  to  where  these  ihain  stem 
river  drainages  discharge  at  the  mouths 
of  Lake  Borgne.  Little  Lake,  or  The 
Rigolets.  Unit  1  also  includes  the  Bogue 
Chitto  River  main  stem,  a  tributary  of 
the  Pearl  River,  from  Mississippi  State 
Highway  570.  Pike  Covmty.  Mississippi, 
downstream  to  its  confluence  with  the 
West  Pearl  River,  St.  Tammany  Parish, 
Louisiana.  The  lateral  extent  of  Unit  1 
is  the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

The  majority  of  recent  Gulf  sturgeon 
sightings  in  the  Pearl  River  drainage 
have  occurred  downstream  of  the  Pools 
Bluff  Sill  on  the  Pearl  River,  near 
Bogalusa.  Washington  Parish.  Louisiana, 
and  downstream  of  the  Bogue  Chitto  Sill 
on  the  Bogue  Chitto  River  in  St. 
Tanunany  Parish.  Louisiana.  Between 
1992  and  1996,  257  Gulf  sturgeon  were 
captured  from  the  Pearl  River  system 
(West  Middle  River.  Bogue  Chitto  River, 
East  Pearl  River,  and  West  Pearl  River). 
The  subpopulation  was  estimated  at  292 
fish,  of  which  only  2  to  3  percent  were 
adults  (Morrow  et  a!.,  1998b).  The 
aimual  mortality  rate  was  calculated  to 
be  25  percent.  Preliminary  results  from 
captures  between  1992  and  2001  suggest 
a  stable  subpopulation  of  430  fish,  with 
approximately  300  adults  (Rogillio  et 
al.,  2002).  These  Pearl  River 


distributaries  are  used  for  migration  to 
spawning  grounds,  summer  resting 
holes,  and  juvenile  feeding.  Gulf 
sturgeon  have  been  captured  in  all  of 
these  distributaries  and  all  are 
designated  as  critical  habitat: 

The  presence  of  juvenile  Gulf 
sturgeon  (1  to  4  years  old)  in  the  Pearl 
River  system  indicates  successful 
spawning  at  some  location  in  the  Pearl 
River  system.  It  is  believed  that  the  only 
suitable  habitat  for  spawning  for  the 
Pearl  River  subpopulation  of  Gulf 
sturgeon  occurs  above  the  sills  on  the 
Pearl  River  and  the  Bogue  Chitto  River 
with  access  to  these  areas  only  during 
high  flows  (Morrow  et  al.,  1996;  and 
Morrow  et  a!.,  1998a).  Bedrock  and 
limestone  outcropping  that  are  typical 
of  Gulf  sturgeon  spawning  areas  in  other 
systems  do  not  occur  here.  However, 
within  the  Pearl  drainage,  spawning 
areas  likely  include  soapstone.  hard 
clay,  gravel  and  rubble  areas,  and 
undercut  banks  adjacent  to  these 
substrates  (W.  Slack,  pers.  comm.  2001). 
Although  the  Pools  Bluff  Sill  blocks 
upstream  movement  on  the  Pearl  River 
during  periods  of  low  water,  potential 
spawning  sites  have  been  identified 
upstream  of  the  sill  at  various  locations 
between  Monticello.  Lawrence  County, 
Mississippi,  and  the  Ross  Bamett  Dam 
spillway.  Hinds  and  Rankin  Counties. 
Mississippi  (F.  Parauka.  pers.  comm. 
2002).  Gulf  sturgeon  have  also  been 
recently  reported  as  far  upstream  as 
Jackson.  Hinds  County.  Mississippi 
(Morrow  et  al.,  1996;  Lorio.  2000;  and 
W.  Slack,  pers.  comm.  2002).  The  Ross 
Bamett  Dam  upstream  of  Jackson 
prevents  sturgeon  movement  further 
upstream  at  all  flow  conditions. 
Identified  suitable  spawning  habitat, 
presence  of  juvenile  fish,  and 
documented  adult  captiu-es  support  oiu- 
inclusion  of  the  Pearl  River  up  to  the 
spillway  of  the  Ross  Bamet;t  Dam. 

The  Bogue  Chitto  Sill,  located  on  the 
Bogue  Chitto  River  near  its  confluence 
with  the  Pearl  River,  also  hinders 
movement  of  Gulf  stiugeon  upstream  of 
the  sill  except  during  high  water  flows. 
Suitable  spawning  habitat  occurs  within 
the  Bogue  Chitto  upriver  of  the  sill  (W. 
Slack,  pers.  comm.  2001;  W.  Granger. 
FWS.  pers.  comm.  2002;  and  F.  Parauka. 
pers. .comm.  2002)  and  juvenile,  adult 
and  subadult  Gulf  stiu^eon  have  been 
documented  on  the  Bogue  Chitto  River 
as  far  upstream  as  one  mile  north  of 
Quinn  Bridge  (Mississippi  State 
Highway  44).  McComb.  Pike  County, 
Mississippi  (W.  Slack  pers.  comm.  2001; 
D.  Oge,  Louisiana  Department  of 
Environmental  Quality,  pers.  comm. 
2002;  and  F.  Parauka,  pers.  comm. 
2002).  We,  therefore,  have  designated  as 
critical  habitat  the  main  stem  of  the 


Bogue  Chitto  River  upstream  of  Quinn 
Bridge  (Mississippi  State  Highway  44) 
to  Mississippi  State  Highway  570  for 
ease  of  identification. 

Unit  2.  Pascagoula  River  System  in 
Forrest,  Perry,  Greene,  George,  Jackson, 
Clarke,  Jones,  and  Wayne  Counties, 
Mississippi 

Unit  2  includes  all  of  the  Pascagoula 
River  main  stem  and  its  distributaries, 
portions  of  the  Bouie,  Leaf,  and 
Chickasawhay  tributaries,  and  all  of  the 
Big  Black  Creek  tributary.  It  includes  the 
Bouie  River  main  stem  beginning  on  the 
southern-most  road  crossing  of 
Interstate  59,  Forrest  County, 
Mississippi,  downstream  to  its 
confluence  with  the  Leaf  River,  Forrest 
County.  Mississippi.  The  Leaf  River 
main  stem  beginning  from  Mississippi 
State  Highway  588,  Jones  County,     . 
Mississippi,  downstream  to  its 
confluence  with  the  Chickasawhay 
River.  George  Count}',  Mississippi  is 
included.  The  main  stem  of  the 
Chickasawhay  River  frDm  the  mouth  of 
Oaky  Creek.  Clarke  County.  Mississippi, 
downstream  to  its  confluence  with  the 
Leaf  River.  George  County.  Mississippi 
is  included.  Unit  2  also  includes  Big 
Black  Creek  main  stem  from  its 
confluence  with  Black  and  Red  Creeks, 
Jackson  County,  Mississippi,  to  its 
confluence  with  the  Pascagoula  River. 
Jackson  County,  Mississippi.  All  of  the 
main  stem  of  the  Pascagoula  River  from 
its  confluence  with  the  Leaf  and 
Chickasawhay  Rivers,  George  County. 
Mississippi,  to  the  discharge  of  the  East 
and  West  Pascagoula  Rivers  into 
Pascagoula  Bay.  Jackson  County. 
Mississippi,  is  included.  The  lateral 
extent  pf  Unit  2  is  the  ordinary  high 
water  line  on  each  bank  of  the 
associated  rivers  and  shorelines. 

Subpopulation  estimates,  calculated 
from  sturgeon  captures  in  1999  and 
2000  in  the  summer  holding  areas  on 
the  Pascagoula  River,  range  between  162 
and  216  individuals  (Heise  et  al.,  1999a; 
and  Ross  ef  al.,  2001b).  Due  to  the 
sampling  technique,  these  estimates  are 
based  primarily  on  large  fish  and  do  not 
account  for  juvenile  or  subadult  fish  (S. 
Ross.  USM.  pers.  comm.  2001). 

Gulf  stiu^eon  spawning  on  the  Bouie 
River  was  confirmed  via  egg  collection 
in  1999  (Slack  et  al..  1999:  and  Heise  et 
al.,  1999a).  This  is  the  only  confirmed 
spawning  area  in  the  Pascagoula  River 
dirainage.  Downstream,  the  Bouie  River 
is  sometimes  used  as  a  summer  holding 
area  (Ross  et  al.,  2001b).  Gulf  sturgeon 
have  been  documented  using  the  area 
above  the  known  spawning  habitat 
approximately  0.80  rkm  (0.50  rmi)  north 
of  Glendale  Road  (Reynolds,  1993;  and 
W.  Slack,  pers.  comm.  2002).  Additional 
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suitable  spawning  habitat  has  been 
identified  in  this  upstream  reach  (F. 
Parauka.  pefs.  comm.  2002).  and  since 
Gulf  sturgeon  have  rarely  been 
documented  upstream  of  spawning 
grounds,  we  have  included  the  4.8  rkm 
(3  rmi)  of  river  reach  upstream  of  the 
confirmed  spawning  grounds.  For  ease 
of  identification,  we  have  stopped  on 
the  southern-most  road  crossing  of 
Interstate  59,  where  it  crosses  the  Bouie 
River.  Confirmed  use  for  spawning  and 
use  as  a  summer  holding  area  support 
the  inclusion  of  the  Bouie  River  as 
critical  habitat. 

Documented  sightings  of  Gulf 
sturgeon  and  identified  suitable 
spawning  habitat  upstream  to 
Mississippi  State  Highway  588 
(Reynolds,  1993;  W.  Slack,  pers.  comm. 
2002;  and  F.  Parauka,  pers.  comm. 
2002),  confirmed  use  as  a  migration 
corridor,  and  confirmed  use  by  juvenile 
Gulf  sturgeon  (W.  Slack,  pers.  comm. 
2002)  support  the  inclusion  of  the  Leaf 
River  as  critical  habitat. 

Dociunented  sightings  of  Gulf 
sturgeon  using  the  Chickasawhay  River 
(Miranda  and  Jackson,  1987;  Reynolds, 
1993;  and  Ross  et  al.,  2001b)  upstream 
to  Quitman  (Ross  et  al,  2001b),  and  the 
presence  of  apparently  suitable 
spawning  habitat  at  Quitman  (F. 
Parauka,  pers.  comm.  2002),  support  the 
inclusion  of  this  river  reach  as  critical 
habitat  for  spawning,  migration,  and 
juvenile  feeding.  We  have  included  the 
suitable  spawning  habitat  located 
within  0.8  rkm  (0.5  rmi)  upstream  of 
Mississippi  State  Road  512  and  have 
extended  the  designation  9  rkm  (5.5 
rmi)  upstream  to  the  confluence  with 
Oaky  Creek  for  ease  of  identification. 

Gulf  sturgeon  use  the  West  and  East 
distributaries  of  the  Pascagoula  River 
during  spring  and  fall  migrations  (Ross 
et  al.,  2001b).  Summer  resting  areas 
have  been  consistently  documented  on 
Big  Black  Creek  and  on  the  Pascagoula 
River  (Ross  et  al,  2001a  and  b). 
Confirmed  use  for  migration  and/or 
summer  resting  areas  and  probable 
feeding  use  by  juveniles  support  our 
inclusion  of  these  river  reaches. 

Unit  3.  Escambia  River  System  in  Santa 
Rosa  and  Escambia  Counties,' Florida 
and  Escambia,  Conecuh,  and  Covington 
Counties,  Alabama 

Unit  3  includes  the  Conecuh  River 
main  stem  beginning  just  downstream  of 
the  spillway  of  Point  A  Dam.  Covington 
County,  Alabama,  downstream  to  the 
Florida  State  line,  where  its  name 
changes  to  the  Escambia  River, 
Escambia  County,  Alabama,  and 
Escambia  and  Santa  Rosa  Counties, 
Florida.  It  includes  the  entire  main  stem 
of  the  Escambia  River  downstream  to  its 


discharge  into  Escambia  Bay  and  Macky 
Bay,  Escambia  and  Santa  Rosa  Counties, 
Florida.  All  of  the  distributaries  of  the 
Escamhia  River  including  White  River, 
Little  White  River,  Simpson  River,  and 
Dead  River,  Santa  Rosa  County,  Florida 
are  included.  The  Sepulga  River  main 
stem  from  Alabama  Coimty  Road  42, 
Conecuh  and  Escambia  Counties, 
Alabama,  downstream  to  its  confluence 
with  the  Conecuh  River,  Escambia 
County,  Alabama,  is  also  included.  The 
lateral  extent  of  Unit  3  is  the  ordinary 
high  water  line  on  each  bank  of  the 
associated  lakes,  rivers  and  shorelines. 

Sufficient  data  are  not  yet  available  to 
estimate  historic  or  current 
subpopulation  size  of  the  Escambia 
River  drainage  subpopulation. 
Collection  and  tagging  of  Gulf  sturgeon, 
monitoring,  and  eventual  subpopulation 
estimates  are  in  the  initial  phases  on  the 
Escambia  River  in  Florida  and  the 
Conecuh  River  in  Alabama. 

Suitable  spawning  habitat  (Parauka 
and  Giorgianni,  2002)  and  a  reported 
larval  sighting  (N.  Craft,  Florida 
Department  of  Environmental  Protection 
(FDEP),  pers.  comm.  2001),  just  below 
the  Point  A  Dam  (221  rkm  (137  rmi))  on 
the  Conecuh  River  support  inclusion  of 
critical  habitat  upstream  to  the  Point  A 
Dam.  The  Point  A  Dam  prevents 
sturgeon  movement  further  upstream  at 
all  flow  conditions.  In  addition, 
spawning  has  been  confirmed  between 
rkm  161  and  170  (rmi  100  and  105.6) 
(Craft  et  al,  2001)  on  the  Conecuh  River. 
The  use  of  the  river  main  stem  for 
spawning,  adult  resting  areas,  juvenile 
feeding  and  resting,  and  the  use  for 
migration  to  these  sites  supports  our 
inclusion  of  the  Escambia/Conecuh 
River  main  stem  as  critical  habitat  for 
the  Escambia  River  subpopulation  of 
Gulf  sturgeon. 

Historic  sightings  reported  from  the 
1910s  and  1920s,  and  as  recently  as 
1991,  have  been  documented  in 
Escambia  County,  Alabama,  on  the 
Sepulga  River  (Reynolds,  1993).  Estes  et 
al  (1991)  describe  the  Sepulga  as  having 
smooth  rock  walls,  and  long  pools  with 
stretches  of  rocky  shoals  and  sandbars. 
We  included  the  Sepulga  River  reach 
upstream  to  Alabama  County  Road  42, 
Escambia  Coimty,  Alabama,  because  it 
has  suitable  spawning  habitat  and     - 
documented  sightings. 

We  believe  it  is  most  likely  that  Gulf 
sturgeon  use  the  Escambia  River  main 
stem  and  all  the  distributaries  for 
exiting  and  entering  the  Escambia/ 
Conecuh  River.  Gulf  sturgeon  have  been 
documented  to  use  distributaries  near 
the  river  mouth  within  other  systems 
(e.g.,  Suwannee,  Pearl,  and  Pascagoula 
River  systems)  for  migration  into  and 
out  of  riverine  habitat.  We,  therefore. 


have  included  all  distributaries  on  the 
Escambia  River  system  (i.e.,  White 
River,  Little  White  River,  Simpson 
River,  and  Dead  River)  in  Unit  3. 

Unit  4.  Yellow  River  System  in  Santa 
Rosa  and  Okaloosa  Counties,  Florida 
and  Covington  County,  Alabama 

Unit  4  includes  the  Yellow  River 
ihain  stem  from  Alabama  State  Highway 
55,  Covington  County,  Alabama, 
downstream  to  its  discharge  at 
Blackwater  Bay,  Santa  Rosa  County, 
Florida.  All  Yellow  River  distributaries 
(including  Weaver  River  and  Skim  Lake) 
discharging  into  Blackwater  Bay  are 
included.  The  Shoal  River  main  stem,  a 
Yellow  River  tributary,  from  Florida 
Highway  85,  Okaloosa  County,  Florida, 
to  its  confluence  with  the  Yellow  River, 
is  included.  The  Blackwater  River  from 
its  confluence  with  Big  Coldwater 
Creek,  Santa  Rosa  County,  Florida, 
downstream  to  its  discharge  into 
Blackwater  Bay  is  included.  Wright 
Basin  and  Cooper  Basin,  Santa  Rosa 
County,  on  the  Blackwater  River  are 
included.  The  lateral  extent  of  Unit  4  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  lakes,  rivers  and 
shorelines. 

The  USGS  conducted  a  subpopulation 
study  in  the  Yellow  River  system  during 
the  spring  (May  to  July)  and  fall 
(October)  of  2001.  Based  on  the  capture 
of  98  fish  in  the  spring  and  the  capture/ 
recapture  of  94  |ish  that  fall,  the  USGS 
estimated  the  subpopulation  to  consist 
of  580  Gulf  sturgeon  of  1  m  (3.3  ft)  or 
greater  in  size  (M.  Randall,  USGS,  pers. 
conun.  2001).  This  estimate  excludes 
fish  younger  than  3  to  4  years  of  age. 

Five  distinct  limestone  outcrops  have 
been  documented  as  possible  spawning 
sites  on  the  Yellow  River,  between  rkm 
43  and  134  (rmi  26.7  and  83.3)  (Parauka 
and  Giorgianni,  2002).  Several  sites 
consist  of  brittle  marl  and -limestone, 
and  others  of  porous  limestone.  The 
lowest  downstream  site  (rkm  43  (rmi 
26.7))  is  a  primitive  rock  revetment,  a      i 
manmade  structiue  with  a  fair  amount 
of  rock  substrate  (Craft  et  al,  2001).  hi 
recent  years,  biologists  working  for  the 
State  of  Alabama  have  observed  young- 
of-the-year  Gulf  sturgeon  near  limestone 
outcrops  3.2  km  (2  mi)  south  of 
Alabama  State  Highway  55  (136  rkm  (84 
rmi))  (Craft  et  al,  2001),  which  confirms 
that  reproduction  is  occurring  within 
this  subpopulation.  The  river  upstream 
of  Alabama  State  Highway  55  is 
shallow,  sandy,  and  creek-like  and, 
therefore,  not  believed  suitable  for 
spawning  (M.  Randall,  pers.  comm. 
2001;  F.  Parauka,  pers.  comm.  2001;  and 
G.  Morgan,  Conecuh  National  Forest, 
pers.  comm.  2001).  Preliminary  surveys 
located  four  potential  simimer  resting 
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areas  on  the  Yellow  River  main  stem 
(Craft  et  al,  2001).  Recent  fish  captures 
and  the  confirmation  of  spawning  at  the 
furthest  upstream  spawning  habitat 
location  near  Alabama  State  Highway  55 
support  our  inclusion  of  the  Yellow 
River  main  stem  to  Alabama  State 
Highway  55  (136  rkm  (84  rmi))  as 
critical  habitat  for  the  Yellow  River 
subpopulation  of  Gulf  sturgeon. 

The  inclusion  of  the  Shoal  River,  from 
the  Yellow  River  confluence  upstream 
to  the  Florida  Highway  85  bridge  (13 
rkm  (8  rmi)),  is  supported  as  critical 
habitat  because  it  is  a  confirmed 
summer  resting  area  (Lorio  2000).  The 
potential  for  distributaries  Weaver  River 
and  Skim  Lake  to  be  used  for  migration 
to  and  frtjm  the  Yellow  River  system 
(Craft  et  al.,  2001)  supports  their 
inclusion  as  critical  habitat.  The  current 
and  historic  use  of  deep  holes  by  Gulf 
sturgeon  on  the  Blackwater  River  main 
stem  and  between  Wright  Basin  and 
Cooper  Basin  demonstrate  the 
importance  of  this  area  for  summer 
resting  and  staging  (Reynolds,  1993;  and 
Craft  et  al,  2001)  and  support  its 
inclusion  as  critical  habitat  for  the 
Yellow  River  subpopulation. 

Unit  5.  Choctawhatchee  River  System  in 
Holmes,  Washington,  and  Walton 
Counties,  Florida  and  Dale,  Coffee, 
Geneva,  and  Houston  Counties, 
Alabama 

Unit  5  includes  the  Choctawhatchee 
River  main  stem  bora  its  confluence 
with  the  west  and  east  fork  of  the 
Choctawhatchee  River,  Dale  County, 
Alabama,  dovtmstream  to  its  discharge  at 
Choctawhatchee  Bay,  Walton  Coimty, 
Florida.  The  distributaries  discharging 
into  Choctawhatchee  Bay  known  as 
Mitchell  River.  Indian  River,  Cypress 
River,  and  Bells  Leg  are  included.  The 
Boynton  Cutoff,  Washington  County, 
Florida,  which  joins  the 
Choctawhatchee  River  main  stem,  and 
Holmes  Creek,  Washington  County, 
Florida,  are  included.  The  section  of 
Holmes  Creek  from  Boynton  Cutoff  to 
the  mouth  of  Holmes  Creek,  Washington 
County,  Florida,  is  included.  The  Pea 
River  main  stem,  a  Choctawhatchee 
River  tributary,  from  the  Elba  Dam, 
Coffee  County.  Alabama,  to  its 
confluence  with  the  Choctawhatchee 
River.  Geneva  County.  Alabama,  is 
included.  The  latei^  extent  of  Unit  5  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

Preliminary  estimates  of  the  size  of 
the  Gulf  sturgeon  subpopulation  in  the 
Choctawhatchee  River  system  are  2,000 
to  3,000  fish  over  61  cm  (24  inches  (in)) 
total  length  (F.  Parauka,  pers.  comm. 
2001). 


Biologists  have  located  Gulf  sturgeon 
within  0.8  rkm  (0.5  rmi)  downstream  of 
the  Elba  Dam,  Coffee  County,  Alabama, 
on  the  Pea  River  (Lorio,  2000)  and  have 
identified  suitable  spawning  habitat 
from  the  Elba  Dam  to  the  Pea  River 
mouth  (Parauka  and  Giorgianni,  2002; 
and  Hightower  et  al,  in  press).  The  Elba 
Dam  prevents  sturgeon  movement 
further  upstream  at  all  flow  conditions. 
This  river  reach  has  one  confirmed 
spavtming  site,  and  Gulf  sturgeon  often 
use  the  lower  reach  for  summer  resting 
(Fox  et  al,  2000;  and  Hightower  et  al, 
in  press).  Suitable  spawning  and  resting 
habitat,  confirmed  spawning,  and 
yoimg-of-the-year  and  juvenile  feeding 
(F.  Parauka,  pers.  comm.  2001)  support 
inclusion  of  the  Pea  River  reach  as 
critical  habitat. 

Five  spawning  sites  and  seven  resting 
areas  have  been  identified  on  the 
Choctawhatchee  River  main  stem 
.  between  the  river  mouth  (0  rkm  (0  rmi)) 
and  upstream  to  150  rkm  (93  rmi) 
(Hightower  et  al,  in  press).  Biologists 
have  identified  suitable  spawning 
habitat  (limestone  outcrops) 
periodically  between  135  rkm  (84  rmi) 
to  the  confluence  of  the  West  Fork 
Choctawhatchee  River  and  East  Fork 
Choctawhatchee  River  (224  rkm  (139 
rmi))  (Parauka  and  Giorgianni,  2000;  H. 
Blalock-Herod,  FWS,  pers.  comm.  2002; 
and  Hightower  et  al,  in  press  ).  Fox  et 
al.  (2000)  located  a  male  at  150  rkm  (93 
rmi)  and  another  male  in  spawning 
condition  near  Newton  (214  rkm  (133 
rmi))  on  the  Choctawhatchee  River,  8 
rkm  (5  rmi)  downstream  of  the 
Confluence  of  the  West  Fork 
Choctawhatchee  River  and  East  Fork 
Choctawhatchee  River.  Since  Gulf 
sturgeon  rarely  occur  upstream  of 
spawning  grounds,  we  have  included  up 
to  the  confluence  of  West  Fork 
Choctawhatchee  River  and  East  Fork 
Choctawhatchee  River  for  ease  of 
identification  and  with  the  probability 
of  unconfirmed  spawning  grounds. 
Suitable  habitat,  confirmed  spawning, 
and  young-of-the-year  and  juvenile 
feedii^  support  the  inclusion  of  the 
Choctawhatchee  River  main  stem  as 
critical  habitat. 

No  ^Jurgeon  have  been  documented 
within  Holmes  Creek,  except  for  the 
section  that  connects  the 
Choctawhatchee  River  and  Boynton 
Cutoff,  north  and  south.  We  have 
included  this  river  section  of  Holmes 
Creek  because  it  acts  as  part  of  the 
Choctawhatchee  River  main  stem.  In 
1994,  Gulf  sturgeon  were  captured 
during  March  and  April  at  the  mouths 
of  Indian  River,  Cypress  River,  and  Bells 
Leg,  indicating  that  sturgeon  probably 
use  these  distributaries  as  migratory 
corridors  to  and  from  the 


Choctawhatchee  River  main  stem.  All 
distributaries,  including  the  Indian 
River,  Cypress  River,  Bells  Leg,  and 
Mitchell  River,  are  included  as  critical 
habitat. 

Unit  6.  Apalachicola  River  System  in 
Franklin,  Gulf,  Liberty,  Calhoun, 
Jackson,  and  Gadsen  Counties,  Florida 

Unit  6  includes  the  Apalachicola 
River  mainstem,  beginning  from  the  Jim 
Woodruff  Lock  and  Dam,  Gadsden  and 
Jackson  Counties,  Florida,  downstream 
to  its  discharge  at  East  Bay  or 
Apalachicola  Bay,  Franklin  County, 
Florida.  All  Apalachicola  River 
distributaries,  including  the  East  River, 
Little  St.  Marks  River,  St.  Marks  River, 
Franklin  County,  Florida,  to  their 
discharge  into  East  Bay  and/or 
Apalachicola  Bay  are  included.  The 
entire  main  stem  of  the  Brothers  River. 
Franklin  and  Gulf  Counties,  Florida,  a 
tributary  of  the  /(palachicola  River,  is 
includmi.  The  lateral  extent  of  Unit  6  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shoreUnes. 

Based  on  mark/recapture  studies 
conducted  in  1998  and  1999  in  the 
Apalachicola  River  downstream  of  Jim 
Woodruff  Lock  and  Dam,  the  summer 
subpopulation  of  subadult  and  adult 
Gulf  sturgeon  was  estimated  to  be 
between  270  and  321  individuals  (FWS, 
1998;  and  FWS,  1999).  Seventy-one 
sturgeon  were  collected  in  the  upper 
Brotiiers  River,  upstream  of  the 
Brickyard  Cutoff  and  downstream  of 
Bearman  Creek  between  June  and 
September  1999  (FWS,  1999;  and  Lorio, 
2000).  Gulf  sturgeon  captured  on  the 
Brothers  River  have  not  been  included 
in  the  Apalachicola  River  subpopulation 
size  estimate  although  they  are  believed 
to  be  part  of  the  subpopulation. 

The  Gulf  sturgeon  became  restricted 
to  the  portion  of  the  Apalachicola  River 
downstream  of  the  Jim  Woodruff  Lock 
and  Dam  upon  the  construction  of  the 
dam  in  the  1950s.  Wooley  et  al.  (1982) 
documented  the  capture  of  two  Gulf 
sturgeon  larvae  on  the  Apalachicola 
River  just  downstream  of  the  Jim 
Woodruff  Lock  and  Dam.  thereby 
confirming  successful  spawning  up  to 
the  dam.  Resting  aggregations  are  often 
seen  at  the  base  of  the  dam.  Seven 
potential  spawning  sites  have  been 
identified  in  the  upper  Apalachicola 
River  between  Highway  20  and  the  Jim 
Woodruff  Lock  and  Daitn  (120  to  171  km 
(76  to  106  rmi))  (Parauka  and 
Giorgianni.  2002).  Suitable  spawning 
and  resting  habitat,  confirmed 
spawning,  and  young-of-the-year  and 
juvenile  feeding  support  inclusion  of 
the  Apalachicola  River  as  critical 
habitat. 
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The  entire  main  stem  of  the  Brothers 
River,  a  major  tributary  of  the 
Apalachicola  River,  is  also  included  as 
critical  habitat.  Spawning  has  not  been 
documented  within  this  tributary,  but 
an  important  resting  area  is  located  in 
the  uppermost  section  of  the  Brothers 
River  between  Brickyard  Cutoff  and 
Bearman  Creek  (FWS.  1999;  and  Lorio, 
2000).  Sturgeon  use  the  lower  Brothers 
River  as  a  resting  and  possible 
osmoregulation  area  (staging)  before 
migrating  into  the  estuarine  and  marine 
habitats  for  winter  feeding  (Wooley  and 
Crateau,  1985).  The  Apalachicola  River 
distributaries,  including  the  East  River, 
St.  Marks  River  and  Little  St.  Marks 
River,  are  included,  based  on 
information  derived  from  other  systems. 
Gulf  sturgeon  tend  to  use  more  than  just 
the  main  stem  for  migration  into  and  out 
of  the  river  systems  (e.g.,  Suwannee, 
Choctawhatchee,  and  Pearl  Rivers). 

Unit  7.  Suwannee  River  System  in 
Hamilton,  Suwannee,  Madison, 
Lafayette,  Gilchrist,  Levy.  Dixie,  and 
Columbia  Counties,  Florida 

Unit  7  includes  the  Suwannee  River 
main  stem,  beginning  from  its 
confluence  with  Long  Branch  Creek, 
Hamilton  County,  Florida,  downstream 
to  the  mouth  of  the  Suwannee  River.  It 
includes  all  the  Suwannee  River 
distributaries,  including  the  East  Pass, 
West  Pass,  Wadley  Pass,  and  Alligator 
Pass,  Dixie  and  Levy  Counties,  Florida, 
to  their  discharge  into  the  Suwannee 
Sound  or  the  Gulf  of  Mexico.  The 
Withlacoochee  River  main  stem  from 
Florida  State  Road  6,  Madison  and 
Hamilton  Counties,  Florida,  to  its 
confluence  with  the  Suwannee  River  is 
included.  The  lateral  extent  of  Unit  7  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines.  « 

The  Suwannee  River  supports  the 
largest  Gulf  sturgeon  subpopulation 
among  the  coastal  rivers  of  the  Gulf  of 
Mexico  (Huff,  1975;  and  Gilbert,  1992). 
Sulak  and  Clugston  (1999)  reported 
5,344  uniquely  tagged  Suwannee  River 
sturgeons  from  1986  to  1998.  Multiple 
models  using  various  age  classes  have 
been  used  to  estimate  the  subpopulation 
size  of  Gulf  sturgeon  on  the  Suwannee 
River  system.  Chapman  et  al.  (1997) 
estimated  the  subpopulation  at  3,152 
fish  greater  than  age  6.  Sulak  and 
Clugston's  (1999)  estimate  was  7,650 
individuals  greater  than  61  cm  (24  in) 
total  l6ngth  and  older  than  age  2.  Pine 
and  Allen  (2001)  estimated  the 
Suwannee  River  subpopulation  at  5,500 
individuals  age  2  to  25.  Based  on 
intensive  egg  sampling  efforts 
conducted  between  1993  and  1998, 


Sulak  and  Clugston  (1999)  estimated 
that  30  to  90  female  fish  spawn  per  year. 

Marchant  and  Shutters  (1996) 
collected  two  Gulf  sturgeon  eggs  frt)m 
the  Suwannee  River  in  April  1993. 
These  were  the  first  Gulf  stiirgeon  eggs 
collected  in  the  wild.  Between  1993  and 
1998,  three  spawning  sites  were 
confirmed  with  the  collection  of  Gulf 
sturgeon  eggs  on  artificial  substrate 
samplers  (Marchant  and  Shutters,  1996; 
and  Sulak  and  Clugston,  1999).  Young- 
of-the-year  have  been  documented  using 
the  river  between  rkm  10  to  the 
confluence  with  Roaring  Creek  at 
approximately  rkm  285  (177  rmi)  on  the 
Suwannee  River  main  stem  (Carr  et  al., 
1996a;  Sulak  and  Clugston,  1999;  K. 
Sulak,  pers.  comm.  2002;  and  J. 
Clugston,  pers.  comm.  2002).  It  is 
believed  that  the  farthest  upstream  that 
sturgeon  spawn  during  high  water  is  Big 
Shoals,  near  White  Springs,  Hamilton 
and  Columbia  Counties,  Florida,  but 
adult  sturgeon  are  probably  imable  to 
move  upstream  of  Big  Shoals  (Huff, 
1975;  K.  Sulak,  pers.  comm.  2002;  and 
M.  Randall,  pers.  comm.  2002).  Suitable 
spawning  habitat  has  been  identified 
upstream  to  Big  Shoals  (Huff,  1975;  H. 
Blalock-Herod,  pers.  comm.  2002). 
Foster  and  Clugston  (1997)  located  five 
major  resting  areas  throughout  the 
Suwannee  River.  A  deep  river  bend  and 
a  shallow  sandy  section  were 
characteristic  features  of  the  resting 
areas  (Foster  and  Clugston,  1997). 
Confirmed  use  for  spawning,  identified 
and  probable  spawning  habitat 
upstream  to  Big  Shoals,  young-of-year 
and  juvenile  feeding,  and  sununer 
resting  support  the  inclusion  of  the 
Suwannee  River  as  critical  habitat.  For 
ease  of  identification,  the  Suwannee 
River  has  been  included  in  the  unit 
upstream  of  Big  Shoals  0.8  rkm  (0.5  rmi) 
to  its  confluence  with  Long  Branch 
Creek. 

Adult  Gulf  sturgeon  sightings  and 
suitable  spawning  habitat  on  the  lower, 
Withlacoochee  River  near  Florida  State 
Road  141,  Hamilton  and  Madison 
Counties,  Florida,  support  the  inclusion 
of  this  area  as  critical  habitat.  We  have 
included  shoals  (5  rkm  (3  rmi))  located 
just  upstream  of  where  sturgeon  have 
been  observed  as  possible  spawning 
habitat,  and  have  stopped  at  Florida 
State  Road  6  (14  rkm  (9  rmi)),  upstream 
from  the  shoals,  for  ease  of 
identification. 

The  Suwannee  River  branches  near  its 
mouth  into  the  East  Pass  and  West  Pass. 
Gulf  sturgeon  adults  use  the  East  Pass 
and  West  Pass  for  emigration  and 
immigration  (Mason  and  Clugston, 
1993;  and  Edwards  et  al.,  in  prep.).  The 
West  pass  is  divided  into  two  primary 
channels — Wadley  Pass,  connected  to 


the  Gulf  of  Mexico  by  a  straight  dredged 
channel  across  the  northern  portion  of 
the  Sound,  and  Alligator  Pass,  used  by 
juveniles  (Huff,  1975),  connected  to  the 
Gulf  of  Mexico  by  an  undredged,  natiiral 
channel.  Confirmed  use  of  the  East  Pass, 
West  Pass,  and  Alligator  Pass,  and 
probable  use  of  the  Wadley  Pass  by 
adult  and  juvenile  Gulf  sturgeon  for 
migration  and  feeding  support  the 
inclusion  of  all  distributaries  of  the 
Suwannee  River  as  critical  habitat. 

Unit  8.  Lake  Pontchartrain,  Lake  St. 
Catherine,  The  Rigolets.  Little  Lake, 
Lake  Borgne,  and  Mississippi  Sound  in 
Jefferson,  Orleans,  St.  Tammany,  and 
St.  Bernard  Parish,  Louisiana,  Hancock, 
Jackson,  and  Harrison  Counties  in 
Mississippi,  and  in  Mobile  County, 
Alabama 

Unit  8  encompasses  Lake 
Pontchartrain  east  of  the  Lake 
Pontchartrain  Causeway,  all  of  Little 
Lake,  The  Rigolets,  Lake  St.  Catherine, 
Lake  Borgne,  including  Heron  Bay,  and 
the  Mississippi  Sound.  Critical  habitat 
follows  the  shorelines  around  the 
perimeters  of  each  included  lake.  The 
Mississippi  Sound  includes  adjacent 
open  bays  including  Pascagoula  Bay, 
Point  aux  Chenes  Bay,  Grand  Bay, 
Sandy  Bay,  and  barrier  island  passes, 
including  Ship  Island  Pass,  Dog  Keys 
Pass,  Horn  Island  Pass,  and  Petit  Bois 
Pass.  The  northern  boundary  of  the 
Mississippi  Sound  is  the  shoreline  of 
the  mainland  between  Heron  Bay  Point, 
Mississippi  and  Point  aux  Pins, 
Alabama.  Critical  habitat  excludes  St. 
Louis  Bay,  north  of  the  railroad  bridge 
across  its  mouth;  Biloxi  Bay,  north  of 
the  U.S.  Highway  90  bridge;  and  Back 
Bay  of  Biloxi.  The  southern  boundary 
follows  along  the  broken  shoreline  of 
Lake  Borgne  created  by  low  swamp 
islands  from  Malheureux  Point  to  Isle 
au  Pitre.  From  the  northeast  point  of  Isle 
au  Pitre,  the  boundary  continues  in  a 
straight  north-northeast  line  to  the  point 
1  nautical  mile  (imi)  (1.9  km)  seaward 
of  the  western  most  extremity  of  Cat 
Island  (30°13'N.  89°10'W).  The  southern 
boundary  continues  1  nm  (1.9  km)  . 
offshore  of  the  barrier  islands  and 
offshore  of  the  72  COLREGS  lines  at 
barrier  island  passes  (defined  at  33  CFR 
80.815  ©)),  (d)  and  (e))  to  the  eastern 
boundary.  Between  Cat  Island  and  Ship 
Island  there  is  no  72  COLREGS  line.  We, 
therefore,  have  defined  that  section  of 
the  unit  southern  boundary  as  1  nm  (1.9 
km)  offshore  of  a  straight  line  drawn 
bom  the  southern  tip  of  Cat  Island  to 
the  western  tip  of  Ship  Island.  The 
eastern  boundary  is  the  line  of  longitude 
88°18.8'W  from  its  intersection  with  the 
shore  (Point  a\ix  Pins)  to  its  intersection 
with  the  southern  boundary.  The  lateral 
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extent  of  Unit  8  is  the  MHW  line  on 
each  shoreline  of  the  included  water 
bodies  or  the  entrance  to  rivers,  bayous, 
and  creeks. 

The  Pearl  River  and  its  distributaries 
flow  into  The  Rigolets,  Little  Lake,- and 
Lake  Borgne,  the  western  extension  of 
Mississippi  Sound.  The  Rigolets 
connect  Lake  Pontchartrain  and  Lake  St. 
Catherine  with  Little  Lake  and  Lake 
Borgne.  The  Pascagoula  River  and  its 
distributaries  flow  into  Pascagoula  Bay 
and  Mississippi  Sound. 

This  unit  provides  juvenile,  subadult 
and  adult  feeding,  resting,  and  passage 
habitat  for  Gulf  sturgeon  fitim  the 
Pascagoula  and  the  Pearl  River 
subpopulations.  One  or  both  of  these 
subpopulations  have  been  documented 
by  tagging  data,  historic  sightings,  and 
incidental  captures  as  using  Pascagoula 
Bay,  The  Rigolets,  the  eastern  half  of 
Lake  Pontchartrain,  Little  Lake,  Lake  St. 
Catherine,  Lake  Borgne,  Mississippi 
Sound,  within  1  nm  (1.9  km)  of  the 
nearshore  Gulf  of  Mexico  adjacent  to  the 
barrier  islands  and  within  the  passes 
(Davis  et  al,  1970;  Reynolds,  1993; 
RogiUio,  1993;  Morrow  et  al.,  1998a; 
Ross  et  al.,  2001a;  RogiUio  et  al.,  2002; 
and  F.  Parauka,  pers.  comm.  2002). 
Substrate  in  these  areas  range  bom  sand 
to  silt,  all  of  which  contain  known  Gulf 
sturgeon  prey  items  (Menzel,  1971; 
Abele  and  Kim,  1986;  and  American 
Fisheries  Society,  1989). 

The  Rigolets  is  an  11.3  km  (7  mi)  long 
and  about  0.6  km  (0.4  mi)  wide  passage 
connecting  Lake  Pontchartrain  and  Lake 
Borgne  (U.S.  Department  of  Commerce 
(USDOC),  2002).  This  brackish  water 
area  is  used  by  adult  Gulf  sturgeon  as  a 
staging  area  for  osmoregulation  and  for 
passage  to  and  bom  wintering  areas 
(RogiUio  et  al.,  2002).  Lake  St.  Catherine 
is  a  relatively  shallow  lake  with  depths 
averaging  approximately  1.2  m  (4  ft), 
connected  to  The  Rigolets  by  Sawmill 
Pass.  Bottom  sediments  in  Sawmill  Pass 
are  primarily  silt;  Lake  St.  Catherine's 
are  composed  of  silt  and  sand  (Barrett, 
1971).  Incidental  catches  of  Gulf 
sturgeon  are  dociunented  from  Lake  St. 
Catherine  and  Sawmill  Pass  (Reynolds, 
1993;  and  H.  RogiUio,  Louisiana 
Department  of  WildUfe  and  Fisheries, 
pers.  comm.  2002).  Based  on  the 
proximity  of  Little  Lake,  Lake  St. 
Catherine,  and  Sawmill  Pass  to  The 
Rigolets  and  Pearl  River,  we  believe 
these  areas  are  also  used  for  staging  and 
feeding  and,  therefore,  we  have 
included  them  with  The  Rigolets  as 
critical  habitat. 

RogiUio  (1990)  and  Morrow  et  al. 
(1996)  indicated  that  Lake  Pontchartrain 
and  Lake  Borgne  were  used  by  Gulf 
sturgeon  as  wintering  habitat,  with  most 
catches  during  late  September  through 


March.  Lake  Pontchartrain  is  57.9  km 
(36  mi)  long,  35.4  km  (22  mi)  wide  at 
its  widest  point,  and  3  to  4.9  m  (10  to 
16  ft)  deep  (USDOC,  2002).  Morrow  et 
al.  (1996)  documented  Gulf  sturgeon 
frtim  the  Pearl  River  system  using  Lake 
Pontchartrain  (verified  by  tags)  and 
simmiarized  existing  Gulf  sturgeon 
records,  which  indicated  greater  use  of 
the  eastern  half  of  Lake  Pontchartrain. 
Although  RogiUio  et  al.  (2002)  did  not 
relocate  any  of  their  sonic  tagged  adult 
Gulf  sturgeon  in  Lake  Pontchartrain,  the 
eastern  part  of  this  lake  is  believed  to  be 
an  important  winter  habitat  for  juveniles 
and  subadults  (H.  RogiUio,  pers.  comm. 
2002).  Furthermore,  we  believe  that  Gulf 
sturgeon  forage  in  Lake  Pontchartrain 
during  the  winter.  The  Lake 
Pontchartrain  Causeway,  twin  toll 
highway  bridges,  extends  33.6  km  (20.9 
mi)  across  Lake  Pontchartrain  bom 
Indian  Beach  on  the  south  shore  to 
Lewisburg  and  Mandeville  on  the  north 
shore.  Sediment  data  from  Lake 
Pontchartrain  indicate  sediments  have  a 
greater  sand  content  east  of  the 
causev^y  than  west  (Barrett,  1976). 
Most  records  of  Gulf  sturgeon  from  Lake 
Pontchartrain  are  located  east  of  the 
causeway,  with  concentrations  near 
Bayou  Lacombe  and  Goose  Point,  both 
on  the  eastern  north  shore  (Reynolds, 
1993;  and  Morrow  et  al.,  1996).  While 
Gulf  stiugeon  have  also  been 
documented  west  of  the  causeway, 
generally  near  the  mouths  of  small  river 
systems  (Davis,  1970),  we  have 
excluded  the  western  portion  of  Lake 
Pontchartrain  because  we  believe  that 
the  stiirgeon  utilizing  this  area  are 
coming  from  western  tributaries  and  not 
the  Pearl  River. 

Lake  Pontchartrain  connects  by  The 
Rigolets  with  Lake  Borgne.  Lake  Borgne, 
the  western  extension  of  Mississippi 
Sound,  is  partly  separated  from 
Mississippi  Sound  by  Grassy  Island, 
Half  Moon  (Grand)  Island  and  Le  Petit 
Pass  Island.  Lake  Borgne  is 
approximately  14.3  km  (23  mi)  in 
length,  3  to  6  km  (5  to  10  mi)  in  width 
and  1.8  to  3  m  (6  to  10  ft)  in  depth 
(USDOC,  2002).  Most  of  Lake  Borgne 
sediment  is  clay  and  silt  (Barrett,  1971). 
Many  Gulf  sturgeon  were  anecdotally 
reported  as  taken  incidentally  in  shrimp 
trawls  in  Lake  Borgne  0.6  to  1.2  km  (1 
to  2  mi)  south  of  the  Pearl  River 
between  August  and  October  from  the 
1950s  through  the  1980s  (Reynolds, 
1993).  There  are  twenty-two  additional 
records  of  Gulf  sturgeon  in  Lake  Borgne 
(D.  Walther,  FWS,  pers.  comm.  2002). 
Known  locations  are  spread  out  around 
the  perimeter  of  the  Lake,  including  at 
the  mouth  of  The  Rigolets,  Violet  Canal, 
Bayou  Bienvenue,  Polebe,  AUigator 


Point,  and  at  Half  Moon  Island 
(Reynolds,  1993).  We  have  included  all 
of  Lake  Borgne  as  critical  habitat. 

The  Mississippi  Sound  is  separated 
bom  the  Gulf  of  Mexico  by  a  chain  of 
barrier  islands,  including  Cat,  Ship, 
Horn,  and  Petit  Bois  Islands.  Natural 
depths  of  3.7-5.5  m  (12  to  18  ft)  are 
found  throughout  the  Sound  and  a 
channel  3.7  m  (12  ft)  deep  has  been 
dredged  where  necessary  from  Mobile 
Bay  to  New  Orleans  (USDOC,  2002). 
Incidental  captures  and  recent  studies 
confirm  that  both  Pearl  River  and 
Pascagoula  River  adult  Gulf  sturgeon 
winter  in  the  Mississippi  Sound, 
particularly  around  banner  islands  and 
barrier  islands  passes  (Reynolds,  1993; 
Ross  et  al.,  2001a;  and  RogUlio  et  al., 
2002).  Pascagoula  Bay  is  adjacent  to  the 
Mississippi  Sound.  Gulf  sturgeon 
exiting  the  Pascagoula  River  move  both 
east  and  west,  with  telemetry  locations 
as  far  east  as  Dauphin  Island  and  as  far 
west  as  Cat  Island  and  the  entrance  to 
Lake  Pontchartrain,  Louisiana  (Ross  et 
al.,  2001a).  Tagged  Gulf  sturgeon  bom 
the  Pearl  River  subpopulation  have  been 
located  between  Cat  Island,  Ship  Island, 
Horn  Island,  and  east  of  Petit  Bois 
Islands  to  the  Alabama  State  line 
(RogiUio  et  al.,  2002).  Gulf  sturgeon 
have  also  been  documented  within  1  nm 
(1.9  km)  off' the  barrier  islands  of 
Mississippi  Sound.  We,  therefore,  have 
included  1  nm  (1.9  km)  offshore  of  the 
barrier  islands  of  Mississippi  Soimd. 
Habitat  used  by  Gulf  sturgeon  in  the 
vicinity  of  the  barrier  islands  is  1.9  to 
5.9  m  (6.2  to  19.4  ft)  deep  (average  4.2 
m  (13.8  ft)),  with  clean  sand  substrata 
(Heise  et  al..  1999b;  Ross  et  al.,  2001a; 
and  RogiUio  et  al.,  2002).  Preliminary 
data  from  substrate  samples  taken  in  the 
barrier  island  areas  indicate  that  all 
samples  contained  lancelets  (Ross  et  al., 
2001a).  Inshore  locations  where  Gulf 
sturgeon  were  located  (Deer  Island. 
Round  Island)  were  1.9  to  2.8  m  (6.2  to 
9.2  ft)  deep  and  all  Jiad  mud  (mostly  silt 
and  clay)  substrata  (Heise  et  al.,  1999b). 
typical  of  substrates  supporting  known 
Gulf  sturgeon  prey. 

Unit  9.  Pensacola  Bay  System  in 
Escambia  and  Santa  Rosa  Counties, 
Florida 

Unit  9  includes  Pensacola  Bay  and  its 
adjacent  main  bays  and  coves.  These 
include  Big  Lagoon,  Escambia  Bay.  East 
Bay,  Blackwater  Bay,  Bayou  Grande, 
Macky  Bay,  Saultsmar  Cove,  Bass  Hole 
Cove,  and  Catfish  Basin.  AU  other  bays, 
bayous,  creeks,  and  rivers  are  excluded 
at  their  mouths.  The  western  boundary 
is  the  Florida  State  Highway  292  Bridge 
crossing  Big  Lagoon  to  Perdido  Key.  The 
southern  boundary  is  the  72  COLREGS 
line  between  Perdido  Key  and  Santa 
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Rosa  Island  {defined  at  33  CFR  80.810 
(gj).  The  eastern  boundary  is  the  Florida 
State  Highway  399  Bridge  at  Gulf 
Breeze,  Florida.  The  lateral  extent  of 
unit  9  is  the  MHW  line  on  each 
shoreline  of  the  included  waterbodies. 

The  Pensacola  Bay  system  includes 
five  interconnected  bays,  including 
Escambia  Bay.  Pensacola  Bay, 
Blackwater  Bay,  East  Bay,  and  the  Santa 
Rosa  Sound.  The  Santa  Rosa  Sound  is 
addressed  separately  in  unit  10.  The 
Escambia  River  and  its  distributaries 
(Little  White  River,  Dead  River,  and 
Simpson  River)  empty  into  Escfunbia 
Bay,  including  Bass  Hole  Cove, 
Saultsmar  Cove,  and  Macky  Bay.  The 
Yellow  River  empties  into  Blackwater   . 
Bay.  The  entire  system  discharges  into 
the  Gulf  of  Mexico,  primarily  through  a 
narrow  pass  at  the  mouth  of  Pensacola 
Bay. 

The  Pensacola  Bay  system  provides 
winter  feeding  and  migration  habitat  for 
Gulf  sturgeon  from  the  Escambia  River 
and  Yellow  River  subpopulations.  Over 
the  past  four  years,  FDEP  researchers 
have  conducted  tracking  studies  in  the 
Pensacola  Bay  system  to  observe  Gulf 
stiu-geon  winter  migrations.  They  have 
identified  specific  areas  in  the  bays 
where  Escambia  River  and  Yellow  River 
Gulf  sturgeon  collect,  or  migrate 
through,  during  the  fall  and  winter 
season.  These  studies  also  identified 
two  main  habitat  types  where  Gulf 
sturgeon  concentrate  during  winter 
months.  Movement  is  generally  along 
the  shoreline  area  of  Pensacola  Bay. 
Gulf  sturgeon  showed  a  preference  for 
several  areas  in  the  bay,  including 
Redfish  Point,  Fort  Dickens,  and 
Escribano  Point,  near  Catfish  Basin 
{FWS,  1998;  and  Craft  et  al,  2001). 
Sandy  shoal  areas,  located  along  the 
south  and  east  side  of  Garcon  Point, 
south  shore  of  East  Bay  (Redfish  Point 
area)  and  near  Fair  Point,  appear  to  be 
commonly  used,  especially  in  the  fall 
and  early  spring.  Diuing  midwinter, 
sturgeon  are  commonly  found  in  deep 
holes  located  north  of  the  barrier  island 
at  Ft.  Pickens,  south  of  the  Pensacola 
Naval  Air  Station,  and  at  the  entrance  of 
Pensacola  Pass.  The  depth  in  these  areas 
ranges  from  6  to  12.1  m  (20  to  40  ft). 
Other  areas  where  tagged  fish  were 
frequently  located  include  Escribano 
Point,  near  Catfish  Basin,  and  the  mouth 
of  the  Yellow  River.  Previous  incidental 
captures  of  Gulf  sturgeon  have  been 
recorded  in  Pensacola  Bay,  Big  Lagoon, 
and  Bayou  Grande  (Reynolds.  1993;  and 
Lorio.  2000). 


Unit  10.  Santa  Rosa  Sound  in  Escambia, 
Santa  Rosa,  and  Okaloosa  Counties, 
Florida 

Unit  10  includes  the  Santa  Rosa 
Sound,  bounded  on  the  west  by  the 
Florida  State  Highway  399  bridge  in 
Gulf  Breeze.  Florida  and  the  east  by  U.S. 
Highway  98  bridge  in  Fort  Wahon 
Beach,  Florida.  The  northern  and 
southern  boundaries  of  unit  10  are 
formed  by  the  shorelines  to  the  MHW 
line  or  by  the  entrance  to  rivers,  bayous, 
and  creeks. 

The  Santa  Rosa  Sound  is  a  lagoon 
between  the  mainland  and  Santa  Rosa 
Island  that  connects  Pensacola  Bay  in 
the  west  with  Choctawhatchee  Bay  in 
the  east.  The  Sound  extends  east  to  west 
approximately  57.9  km  (35.9  mi)  and 
varies  in  width  between  0.32  and  3.5  km 
(0.2  to  2.2  mi)  (FDEP,  1993).  The 
Intracoastal  Waterway  transects  the 
sound.  The  Santa  Rosa  Sound  is 
designated  as  critical  habitat  because  we 
believe  it  provides  one  continuous 
migratory  pathway  between 
Choctawhatchee  Bay,  Pensacola  Bay. 
and  the  Gulf  of  Mexico  for  feeding  and 
genetic  interchange.  Within  the  last 
3,000  years,  periodic  shoaling  closed  the 
opening  of  Choctawhatchee  Bay  to  the 
Gulf  of  Mexico.  For  many  years,  the 
Santa  Rosa  Sound  provided  the  only 
way  for  Choctawhatchee  River  Gulf 
sturgeon  to  migrate  to  the  Gulf  of 
Mexico  (Wakeford,  2001).  Recent 
locations  of  subadult  and  adult  Gulf 
sturgeon  within  the  Santa  Rosa  Sound 
confirm  its  present  use  by  the 
Choctawhatchee  River  subpopulations 
(Fox  et  al..  2002;  and  F.  Parauka,  pers. 
comm.  2002).  The  Escambia  and  Yellow 
Rivers  subpopulations  may  also  use  this 
area  due  to  its  close  proximity.  Gulf 
sturgeon  have  been  located  mid-channel 
and  in  shoreline  areas  in  2  to  5.2  m  (6.6 
to  17.1  ft)  depths  and^and  substrate. 
The  approximate  length  of  the  critical 
habitat  unit  is  52.8  km  (33  miles). 
Bridges  were  chosen  as  the  eastern  and 
western  boundaries  for  ease  in 
identification.  Any  portion  of  the  sound 
not  included  in  this  unit  is  captiu«d  by 
the  adjacent  critical  habitat  units. 

Unit  11.  Florida  Nearshore  Gulf  of 
Mexico  Unit  in  Escambia,  Santa  Rosa, 
Okaloosa,  Walton,  Bay,  and  Gulf 
Counties  in  Florida 

Unitll  includes  a  portion  of  the  Gulf 
of  Mexico  as  defined  by  the  following 
boundaries.  The  western  boimdary  is 
the  line  of  longitude  87°20.0'W 
(approximately  1  nm  (l!9  km)  west  of 
Pensacola  Pass)  from  its  intersection 
with  the  shore  to  its  intersection  with 
the  southern  boimdary.  The  northern 
boimdary  is  the  MHW  of  the  mainland 


shoreline  and  the  72  COLREGS  lines  at 
passes  as  defined  at  30  CFR  80.810  (a- 
g).  The  southern  boundary  of  the  unit  is 
1  nm  (1.9  km)  offshore  of  the  northern 
boundary;  the  eastern  boundary  is  the 
line  of  longitude  85°17.0'W  from  its 
intersection  with  the  shore  (near  Money 
Bayou  between  Cape  San  Bias  and 
Indian  Peninsula)  to  its  intersection 
with  the  southern  boundary. 

Unit  11  includes  winter  feeding  and 
migration  habitat  for  Gulf  sturgeon  from 
the  Yellow  River,  Choctawhatchee 
River,  and  Apalachicola  River 
subpopulations.  Telemetry  relocation 
data  suggest  that  these  subpopulations 
feed  in  nearshore  Gulf  of  Mexico  waters 
between  their  natal  river  systems  (Fox  et 
al.,  2002;  and  F.  Parauka,  pers.  comm. 
2002).  Gulf  sturgeon  from  the 
Choctawhatchee  River  subpopulation 
have  been  documented  both  east  and 
west  of  Choctawhatchee  Bay  (  Fox  et  al., 
2002;  and  F.  Parauka,  pers.  comm. 
2002).  During  the  winter  of  2001-2002. 
personnel  from  both  USGS  and  FWS 
attached  pop-up  satelUte  tags  to  20  Gulf 
sturgeon  (12  from  the  Suwannee  River, 
4  from  the  Choctawhatchee  River.  2 
from  the  Apalachicola  River,  and  2  from 
the  Yellow  River)  to  identify  winter 
feeding  areas  in  the  Gulf  of  Mexico.  Due 
to  a  design  flaw,  errors  in  attachment,  or 
sturgeon's  ability  to  successfully  shed 
the  tags,  the  tags  failed  to  report  reliable 
data  with  only  two  exceptions.  One  of 
the  Choctawhatchee  River-tagged  Gulf 
sturgeon  was  located  in  Hogtown  Bayou 
in  Choctawhatchee  Bay;  however,  this 
provided  no  new  information  as  we 
already  knew  that  some  adult  Gulf 
sturgeon  overwinter  in  this  bayou.  The 
other  operating  tag  had  been  attached  to 
a  Yellow  River  Gulf  sturgeon.  Manual 
tracking  in  the  vicinity  of  that  Yellow 
River  Gulf  sturgeon  led  to  the  relocation 
of  another  tagged  Gulf  sturgeon.  As  a 
result,  tagged  individuals  from  three 
different  subpopulations 
(Choctawhatchee,  Yellow,  and 
Apalachicola  Rivers)  were  relocated  on 
multiple  occasions  in  close  proximity  to 
one  another,  suggesting  an  important 
feeding  area  just  offshore  of  Mexico 
Beach.  Crooked  Island  East,  and 
Crooked  Island  West  over  sand 
substrate.  These  data  suggest  that  Gulf 
sturgeon  from  the  Yellow  River. 
Choctawhatchee  River,  and 
Apalachicola  River  remain  within  1.6 
km  (1  mi)  of  the  coastline  between  these 
river  systems  (F.  Parauka.  pers.  comm. 
2002).  Examination  of  bathymetry  data 
along  the  Gulf  of  Mexico  coastline 
between  the  Pensacola  Bay  and 
Apalachicola  Bay  reveals  that  depths  of 
less  than  6  m  (19.7  ft),  where  Gulf 
sturgeon  are  generally  found,  are  all 
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contained  within  1  nm  (1.9  km)  from 
shore.  Gulf  nearshore  substrate  contains 
unconsolidated,  fine- medium  grain 
sands  which  support  crustaceans  such 
as  mole  crabs,  sand  fleas,  various 
amphipod  species,  and  lancelets 
(Menzel,  1971;  Abele  and  Kim,  1986; 
and  American  Fisheries  Society,  1989). 
Based  on  movement  patterns,  it  appears 
these  Gulf  sturgeon  were  feeding  in  the 
nearshore  Gulf  of  Mexico  on  route  to 
their  natal  rivers.  Given  this 
information,  we  have  included  the 
nearshore  (up  to  1  nm  (1.9  km))  Gulf  of 
Mexico  waters  in  this  unit  between 
Pensacola  and  Apalachicola  Bays. 

Unit  12.  Choctawhatchee  Bay  in 
Okaloosa  and  Walton  Counties,  Florida 

Unit  12  includes  the  main  body  of 
Choctawhatchee  Bay,  Hogtown  Bayou, 
Jolly  Bay,  Bunker  Cove,  and  Grassy 
Cove.  All  other  bayous,  creeks,  and 
rivers  are  excluded  at  their  mouths/ 
entrances.  The  western  unit  boundary  is 
the  U.S.  Highway  98  bridge  at  Fort 
Walton  Beach,  Florida;  the  southern 
boundary  is  the  72  COLREGS  line  across 
East  (Destin)  Pass  as  defined  at  33  CFR 
80.810  (f).  The  lateral  extent  of  unit  12 
is  the  MHW  line  on  each  shoreline  of 
the  included  water  bodies. 

Choctawhatchee  Bay  provides 
important  habitat  for  maintaining  the 
health  of  subadult  and  adult  Gulf 
sturgeon  as  evidenced  by  a  large  number 
of  Gulf  sturgeon  overwintering  in  the 
system  (FWS,  1997;  FWS  1998;  and 
Parauka  et  al.,  in  press).  The 
Choctawhatchee  Bay  offers  a  feeding 
area  for  both  subadults  and  adults 
(FWS,  1998;  and  Fox  et  al.,  2002). 
Tagged  subadults  showed  a  preference 
for  shoreline  habitats  which  are 
predominated  by  sandy  substrates,  low 
salinity  and  water  depths  less  than  3  m 
(10  ft)  (FWS,  1997;  FWS,  1998;  and 
Parauka  et  al.,  in  press).  Most  adult  Gulf 
sturgeon  were  located  in  shallow  water 
(2  to  4  m  (6.6  to  13.1  ft))  with 
predominantly  (greater  than  80  percent) 
sandy  sediment  (Fox  et  al.,  2002).  Ghost 
shrimp,  a  component  of  the  sturgeon 
diet,  are  typically  found  in  substrates 
ranging  from  sandy  mud  to  organic  silty 
sand  (Felder  and  Lovett,  1989),  and 
their  densities  were  greatest  nearshore 
along  the  middle  and  eastern  portions  of 
the  Choctawhatchee  Bay  (Heard  et  al., 
2000),  the  area  frequented  by  the  Gulf 
sturgeon  (Fox  et  al.,  2002).  We  have 
included  the  deeper  central"  portion  of 
the  Bay  in  unit  12  as  critical  habitat 
because  the  Gulf  sturgeon  are  known  to 
use  the  deeper  bay  waters  for  movement 
between  the  shoreline  areas  (Fox  et  al., 
2002). 


Unit  13.  Apalachicola  Bay  in  Gulf  and 
Franklin  County,  Florida 

Unit  13  includes  the  main  body  of 
Apalachicola  Bay  and  its  adjacent 
sounds,  bays,  and  the  nearshore  waters 
of  the  Gulf  of  Mexico.  These  consist  of 
St.  Vincent  Sound,  including  Indian 
Lagoon;  Apalachicola  Bay  including 
Horseshoe  Cove  and  All  Tides  Cove; 
East  Bay  including  Little  Bay  and  Big 
Bay;  and  St  George  Sound,  including 
Rattlesnake  Cove  and  East  Cove.  Barrier 
Island  passes  (Indian  Pass,  West  Pass, 
and  East  Pass)  are  also  included.  Sike's 
Cut  is  excluded  from  the  lighted  buoys 
on  the  Gulf  of  Mexico  side  to  the  day 
boards  on  the  bay  side.  The  southern 
unit  boimdary  includes  water  extending 
into  the  Gulf  of  Mexico  1  nm  (1.9  km) 
from  the  MHW  line  of  the  barrier 
islands  and  from  72  COLREGS  lines 
between  the  barrier  islands  (defined  at 
33  CFR  80.805  (e-h));  the  western 
boundary  is  the  line  of  longitude 
85°17.0'W  from  its  intersection  with  the 
shore  (near  Money  Bayou  between  Cape 
San  Bias  and  Indian  Peninsula)  to  its 
intersection  with  the  southern 
boundary.  The  eastern  boundary  of  the 
unit  is  fprmed  by  a  straight  line  drawn 
from  the  shoreline  of  Lanark  Village  at 
29°53.1'N,  84°35.0'W  to  a  point  that  is 
1  nm  (1.9  km)  offshore  from  the 
northeastern  extremity  of  Dog  Island  at 
29°49.6'N,  84°33.2'W.  The  lateral  extent 
of  unit  13  is  the  MHW  line  on  each 
shoreline  of  the  included  water  bodies 
or  the  entrance  of  excluded  rivers, 
bayous,  and  creeks. 

The  Apalachicola  River  empties  into 
Apalachicola  Bay  near  Little  Bay  and 
Big  Bay.  The  Apalachicola  Bay  system, 
a  highly  productive  lagoon-and-barrier- 
island  complex,  consists  of  the  bay 
proper,  East  Bay,  St.  George  Sound, 
Indian  Lagoon,  and  St.  Vincent  Sound 
(Wakeford,  2001).  It  is  relatively 
shallow,  averaging  2  to  3  m  (6.6  to  9.8 
ft)  in  depth  (Livingston,  1980).  The 
benthic  habitat  type  most  often  found  in 
Apalachicola  Bay  system  is  soft 
sediment,  comprising  approximately  70 
percent  of  the  estuarine  area 
(Livingston,  1980).  Its  composition  of 
sand,  clay,  and  silt  varies  considerably 
depending  on  the  location  in  the  bay. 
The  Apalachicola  Bay  connects  with  the 
Gulf  of  Mexico  through  several  passes, 
including  Indian  Pass,  West  Pass,  East 
Pass,  and  Sike's  Cut,  a  man-made 
opening  established  in  the  mid  1950s 
(Odenkirk,  1989). 

Unit  13  provides  winter  feeding 
migration  habitat  for  the  Apalachicola 
River  Gulf  sturgeon  subpopulation.  Gulf 
sturgeon  have  been  documented  by 
sightings,  incidental  captures,  and 
telemetry  studies  throughout 


Apalachicola  Bay,  East  Bay,  St.  George 
Sound,  St.  Vincent  Sound,  and  Indian 
Lagoon  {Swift  et  al.,  1977;  Wooley  and 
Crateau,  1985;  Odenkirk,  1989;  FWS. 
2000;  and  F.  Parauka.  pers.  comm. 
2002).  Gulf  sturgeon  have  also  been 
documented  in  Indian  Pass.  West  Pass, 
East  Pass,  and  just  north  of  Dog  Island 
(Wooley  and  Crateau,  1985:  Odenkirk, 
1989;  FWS,  2000:  and  F.  Parauka.  pefs. 
comm.  2002).  Substantial  weight  gains 
and  the  presence  of  suitable  habitat  for 
prey  items  indicate  that  Gulf  sturgeon 
are  feeding  while  within  these  bodies  of 
water  (Wooley  and  Crateau,  1985;  and 
Odenkirk,  1989).  These  areas  are  also 
used  for  accessing  adjacent  marine  and 
estuarine  feeding  areas  designated  in 
unit  11.  Gulf  sturgeon  are  believed  to 
migrate  from  Apalachicola  Bay  into  the 
Gulf  of  Mexico  following  prevailing 
currents  and  exiting  primarily  through 
the  two  most  western  passes  (Indian  and 
West)  (Odenkirk,  1989).  No  Gulf 
sturgeon  have  been  documented  using 
Sike's  Cut.  a  man-made  opening 
established  in  the  1950s  bisecting  Little 
St.  George  Island  and  St.  George  Island; 
therefore,  Sike's  Cut  is  excluded  from 
oiir  designation. 

Tag  return  data  from  incidental 
captures  and  recent  relocation  data 
document  Gulf  sturgeon  south  of  the 
Apalachicola  barrier  islands,  generally 
within  a  mile  of  the  shoreline 
(Odenkirk,  1989;  and  FWS,  2000).  On 
June  8,  1992,  a  commercial  shrimp 
fisherman  provided  anecdotal 
information  that  he  and  other  shrimp 
fishermen,  had  caught  hundreds  of  Gulf 
sturgeon,  with  estimated  weights 
generally  between  22.7  to  27.2  kg  (50  to 
60  lbs),  in  the  same  location,  each 
spring  (April.  May,  and  June),  for  the 
past  thirty  years  (1962  to  1992)  (F. 
Parauka,  pers.  comm.  2002).  The 
fishermen  described  the  location  as 
south  of  St.  George  Island,  within  a  few 
hundred  yards  of  the  beach.  He 
described  the  capture  areas  as  being 
adjacent  to  a  shoal  extending 
approximately  3.2  km  (2  mi)  offshore. 
Examination  of  bathymetric  data  shows 
that  there  are  several  shoals  in  that 
general  vicinity.  Since  we  are  unable  to 
confirm  the  specific  location  of  the  area 
described  by  this  fisherman,  we  are 
extending  this  critical  habitat  unit  only 
1  nm  (1.9  km)  offshore  of  the  harrier 
islands  bordering  Apalachicola  Bay  and 
Cape  San  Bias,  a  distance  for  which  we 
have  supporting  telemetry  data.  In  doing 
so,  we  will  capture  some  of  the  shallow 
shoals  extending  south  of  the  barrier 
islands,  which  we  believe  provide 
important  foraging  substrate. 
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Unit  14.  Suwannee  Sound  in  Dixie  and 
Levy  Counties,  Florida 

Unit  14  includes  Suwannee  Sound 
and  a  portion  of  adjacent  Gulf  of  Mexico 
waters  extending  9  nm  from  shore  (16.7 
km)  out  to  the  State  territorial  water 
boundary.  Its  northern  boundary  is 
formed  by  a  straight  line  from  the 
northern  tip  of  Big  Pine  Island  (at 
approximately  29°23'N.  83°12'W)  to  the 
Federal-State  boundary  at  29°17'N, 
83°21'W;  the  southern  boundary  is 
formed  by  a  straight  line  from  the 
southern  tip  of  Richards  Island  (at 
approximately  29°11'N.  83°04'W)  to  the 
Federal-State  boundary  at  29°04'N. 
83°15'W.  The  lateral  extent  of  unit  14  is 
the  MHW  line  along  the  shorelines  and 
the  mouths  of  the  Suwannee  River  (East 
and  West  Pass),  its  distributaries  and 
other  rivers,  creeks,  or  water  bodies. 

The  Suwannee  River  system  is  unique 
among  Gulf  sturgeon  river  systems  in 
that  the  river  flows  directly  into  the 
Suwannee  Sound  and  Gulf  of  Mexico 
without  any  intervening  barrier  islands. 
Suwannee  Sound  is  a  shallow  (typically 
less  than  2  m  (6.6  ft)),  estuarine  basin, 
a  little  less  than  10  nm  (8  km)  long  and 
a  little  over  4  nm  (8  km)  wide  at  its 
widest  point.  It  is  enclosed  on  its 
seaward  side  by  Suwannee  Reef,  an 
approximately  14.6  nm  (27  km)  long  arc 
of  oyster  reefs  and  shoals  (Edwards  et 
ai,  in  prep.).  The  bathymetry  of  waters 
off  the  coastline  and  north  and  south  of 
Suwannee  Sound  is  different  from  the 
waters  adjacent  to  other  systems. 
Shallow  waters  are  not  confined  to  the 
nearshore  environment,  and  depths  less 
than  6  m  (19.7  ft)  extend  9  to  10  mi 
(14.5  to  16.1  km)  off  the  coastline. 

Telemetry  data  confirm  that  subadult 
and  adult  Gulf  sturgeon  leave  the  river 
during  October  and  November  and  enter 
Suwannee  Sound  and  the  nearshore 
Gulf  of  Mexico  (Carr  et  al.,  1996b;  and 
Edwards  et  ai,  in  prep.).  Tracking  data 
indicate  that  Gulf  sturgeon  move  slowly 
and  remained  offshore  of  Suwannee 
Sound  in  nearby  shallow  (less  than  6  m 
(19.7  ft))  marine/estuarine  habitats  for  a 
period  of  two  months,  until  at  least  mid 
or  late  December.  Overall  movement 
patterns  are  punctuated  by  periods  of 
slow  movement  within  small  areas, 
suggesting  foraging  (Edwards  et  ai,  in 
prep.).  Mason  and  Clugston  (1993) 
found  large,  immigrating  Suwannee 
River  Gulf  sturgeon  fed  on  nearshore 
coastal  shelf  organisms  lancelets 
iBranchiostoma  caribaeum). 


brachiopods  (Glottida  pyramida), 
unidentified  pelagic  shrimps, 
polychaetes,  unidentified  marine 
molluscs,  starfish  and  sea  cucumbers. 
Carr  et  ai  (1996b)  found  that  adult  Gulf 
sturgeon  feed  primarily  on  brachiopods 
and  ghost  shrimp,  before  entering  the 
river.  The  consumption  of  brachiopods 
as  a  primary  Gulf  sturgeon  food  source 
is  currently  being  researched  by  the 
University  of  Florida.  Numerous 
underwater  beds  containing 
brachiopods  have  recently  been  located 
in  the  Suwannee  River  estuary  and 
adjacent  areas  in  Suwannee  Sound  (D. 
Murie  and  D.  Parkyn.  pers.  comm. 
2002).  Recent  stomach  content  analyses 
using  a  non-lethal  method  of  stomach 
pumping  (lavaging)  support  that  Gulf 
sturgeon  from  the  Suwannee  River 
subpopulation  feed  primarily  on 
brachiopods,  and  to  lesser  amounts  on 
ghost  shrimp,  amphipods,  and  worms 
prior  to  entering  the  river  (D.  Murie  and 
D.  Parkyn,  pers.  comm.  2002). 

Gulf  sturgeon  tracking  and  relocation 
data  wore  used  to  delineate  the 
boundaries  of  this  critical  habitat  unit. 
In  1998, 18  out  of  19  sonic-tagged  Gulf 
sturgeon  were  consistently  relocated 
and  found  to  be  concentrated  in  a 
relatively  small  area  (115  km^  (44.4 
mi  - ))  offshore  of  Suwannee  Sound 
(Edwards  et  ai,  in  prep.).  Specific 
locations  within,  the  concentration  area 
•were  around  Waldley  Channel,  West 
Gap.  and  Hedemon  Reef.  The  farthest 
offshore  area  was  Hedemon  Reef, 
approximately  5  to  6  nm  (9.3  to  11.1 
km)  from  the  Suwarmee  Riv0r  opening. 
Previous  telemetry  data  and  tag 
recaptures  documented  Gulf  sturgeon 
using  Gulf  of  Mexico  waters  as  far  out 
as  9  nm  (16.7  km)  (Sulak  and  Clugston, 
1999;  and  Edwards  et  ai,  in  prep.). 
More  recently,  on  March  22,  2002,  two 
Gulf  sturgeon  were  observed  jumping  in 
the  area  of  29°14'N.  83°18'W.  further 
substantiating  the  Gulf  sturgeon's  use  of 
shallow  State  waters  further  offshore 
(greater  than  6  nm  (11.1  km))  (Harris, 
pers.  comm.  2002).  Benthic  samples 
taken  where  the  fish  were  jumping  were 
comprised  of  fine  sand  substrate  and 
lancelets.  Although  lancelets  are 
recovered  less  frequently  than 
brachiopods  in  the  stomachs  of 
Suwannee  River  Gulf  sturgeon,  this  may 
be  a  result  of  quicker  decomposition  of 
lancelets  during  digestion  compared  to 
brachiopods.  Our  designation,  therefore, 
includes  waters  out  to  9  nm  (16.7  km) 


to  encompass  these  areas  that  we 
believe  are  essential  for  the  conservation 
of  the  Gulf  sturgeon.  The  northern 
extent  of  the  tracked  stmrgeon 
concentration  area  depicted  in  Edwards 
et  ai  (in  prep.)  corresponds 
approximately  to  the  northern-most 
extremity  of  Big  Pine  Island.  We, 
therefore,  have  chosen  that  easy-to- 
identify  location  for  the  northern  limit 
of  this  critical  habitat  unit.  The  southern 
extent  of  the  concentration  area 
depicted  in  Edwards  et  ai  (in  prep.) 
corresponds  approximately  to  Richards 
Island.  In  addition  to  the  telemetry  data, 
Gulf  sturgeon  sightings  are  frequently 
reported  around  Deer  Island  and  Derrick 
Key  (F.  Chapman,  UF,  pers.  comm. 
2002).  Derrick  Key  is  approximately  1  m 
(1.6  km)  offshore  of  Richards  Island. 
Based  on  these  data,  we  are  designating 
the  southernmost  extremity  of  Richards 
Island  for  the  southern  limit  of  unit  14. 

Although  Gulf  sturgeon  have  been 
relocated  both  north  and  south  of  this 
critical  habitat  area  (Reynolds.  1993;  F. 
Chapman,  pers.  comm.  2002;  and 
Edwards  et  ai,  in  prep.),  records  are 
relatively  rare  and  encompass 
approximately  643.7  km  (400  mi)  of 
coastline  (from  Charlotte  Harbor  to 
Apalachicola  Bay).  While  Gulf  sturgeon 
may  congregate  in  additional  shallow 
water  areas  or  migrate  throughout  the 
entire  area,  without  additional 
information  we  cannot  include 
additional  areas  as  critical  habitat. 

Land  Ownership 

Upon  statehood  in  1811  for  Louisiana, 
1817  for  Mississippi,  1819  for  Alabama, 
and  1845  for  Florida,  these  States  were 
granted  ownership  of  lands  beneath 
tidally  influenced  and  navigable  waters 
up  to  the  high  water  mark  [Pollard  v. 
Hagan,  44  U.S.  (3  How.)  212  (1845)).  h 
is  possible  that  prior  sovereigns  or  the 
States  have  made  grants  to  private 
parties  which  include  lands  below  mean 
high  waters  of  the  navigable  waters 
included  within  this  rule.  Thus,  this 
rule  may  affect  limited  parcels  of  private 
land.  However,  we  believe  that  the 
majority  of  lands  designated  here  as 
critical  habitat  are  owned  by  the  States 
of  Louisiana,  Mississippi,  Alabama,  and 
Florida.  The  majority  of  riparian  lands 
bordering  riverine  critical  habitat  units 
are  in  private  ownership.  Table  3 
summarizes  public  lands  adjacent  to 
designated  critical  habitat  units. 


Table  3.— Public  Lands  Adjacent  To  Designated  Critical  Habitat  Units 


Unit  1.  Pearl— Lefleur's  Bluff  SP,  Pearl  River  WMA,  Bogue  Chitto  f^WR,  Old  River  WMA,  John  C.  Biennis  Space  Center. 

Unit  2.  Pascagoula— Desoto  NF,  Pascagoula  River  WMA,  Ward  Bayou  WMA,  MS  Sandhill  Crane  NWR. 

Unit  3.  Escambia-Lower  Escambia  River  WtrMA,  Conecuh  NF. 

Unit  4.  Yellow— Yellow  River  WtrMA,  Eglin  Air  Force  Base,  Conecuh  NF.  Blue  Spring  WMA.  Bteckwaler  River  Recreational  Area. 
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Table  3.— Public  Lands  Adjacent  To  Designated  Critical  Habitat  Units— Continued 


Unit  5.  Choctawhatchee— Choctawhatchee  River  SF,  Choctawhafchee  River  Delta  Preserve,  Choctawhatchee  River  WtrMA. 

Unit  6.  Apalachicola— Chattahoochee  Nature  Park,  Torreya  SP,  Apalachicola  Bluffs  and  Ravines  Preserve,  Apalachicola  WMA,  Apalachicola 
River  WtrMA,  Apalachicola  NF,  Apalachicola  National  Estuarine  Research  Reserve 

Unit  7.  Suwannee — Ft.  Union  CA,  Holton  Creek  CA,  Suwannee  River  SP  CA,  Twin  Rivers  SF,  Madison  Co  CA,  Anderson  Spring  CA.  Chartes 
Spring  CA,  Allen  Mill  Pond  CA,  Peacock  Spring  CA,  Little  River  CA,  Troy  Springs  CA,  Grady  CA,  Stuart  Landing  CA,  Hatchbend  CA,  Rock 
Bluff  CA,  Log  Landing  CA,  Wannee  CA,  Fanning  Springs  SRA,  Andrews  WMA,  Manatee  Springs  SP,  Fowler's  Bluff  CA,  Cummer  Sanctuary, 
Lower  Suwannee  NWR,  Troy  Springs  SP,  Convict  Spring  CA,  Yellow  Jacket  CA,  Suwannee  River  SP,  Big  Shoals  SP,  Big  Shoals  CA,  Camp 
Branch  CA,  Deep  Creek  CA,  Stephen  Foster  State  Folk  Culture  Center,  Suwannee  Valley  CA,  Swift  Creek  CA,  Woods  Ferry  CA 

Unit  8.  Lake  Borgne,  Mississippi  Sound,  Lake  Pontchartrain— Biloxi  WMA,  Bayou  Sauvage  NWR,  Big  Branch  Marsh  NWR.  Grand  Bay  NWR, 
Gulf  Islands  NS,  Buccaneer  SP,  St.  Hospital  WMA,  FontaiRebleau  SP,  St.  Tammany  SWR,  Peart  River  WMA,  Fort  Pike  State  Historic  Site 

Unit  9.  Pensacola  Bay— Gulf  Islands  NS,  Eglin  AFB,  Pensacola  Naval  Air  Station,  Garcon  Point  WMD,  Yellow  River  WtMR.  Lower  Escambia 
River  Mgt.  Area,  Bay  Bluffs  Part^,  Escambia  Bay  Bluffs,  Fort  Pickens  AP,  Yellow  River  Marsh  AP 

Unit  10.  Santa  Rosa  Sound— Gulf  Islands  NS,  Eglin  AFB. 

Unit  11.  Near  Shore  GOM— GuH  Islands  NS,  Eglin  AFB  (main  base  and  Cape  San  Bias),  St.  Vincent  NWR,  St.  Joe  SP,  Salina  Parte,  Tyndall 
AFB,  St.  Andrew  SP,  Camp  Helen  SRA,  Deer  Lake  SP,  Grayton  SRA,  Topsail  Hill  St.  Preserve,  Henderson  SRA,  Pensacola  Naval  Air  Sta- 
tion, Perdido  Key  SRA,  Fort  Pickens  AP,  St.  Andrew  Bay  AP,  St.  Joseph  Bay  AP 

Unit  12.  Choctawhatchee  Bay— Choctawhatchee  River  Delta  Preserve,  Rocky  Bayou  State  Recreation  SRA,  Eglin  AFB,  Basin  Bayou  Recre- 

otJQn  A  1*6 A 

Unit  13.  Apalachicola  Bay— St.  Vincent  NWR,  St.  George  Island  SP,  Apalachicola  WMA,  Apalachicola  National  Estuarine  Research  Reserve, 

Apalachicola  Bay  AP 
Unit  14.  Suwannee  Sound— Lower  Suwannee  NWR.  Cedar  Keys  NWR,  Big  Bend  Seagrasses  AP. ^ 

*  Abbreviations— AFB=Air  Force  Base,  AP=Aquatic  Preserve,  CA=Conservation  Area,  NF=National  Forest,  NS=National  Seashore, 
NWR=National  Wildlife  Refuge,  SCA=State  Commemorative  Area,  SF=State  Forest,  SP=State  Parte,  SRA=State  Recreation  Area,  SWR=State 
WikJIife  Refuge,  WMA=Wildlife  Management  Area,  WMD=Water  Management  District.  WtrMA=Water  Management  Area. 


Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  us,  to  insure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  The 
regulatory  effects  of  a  critical  habitat 
designation  under  the  Act  are  triggered 
through  the  provisions  of  section  7, 
which  applies  to  all  activities 
conducted,  authorized,  or  funded  by  a 
Federal  agency  (Federal  actions). 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  if  their  actions  occur 
on  Federal  lands,  require  Federal 
authorization,  or  involve  Federed 
funding. 

Consultation  for  Designated  Critical 
Habitat 

If  a  Federal  action  may  affect  a  listed 
species  or  its  designated  critical  habitat, 
the  action  agency  must  initiate 
consultation  with  us  (50  CFR  402.14). 
Through  this  consultation,  we  would 
advise  the  agency  whether  the  action 
would  Ukely  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat,  or 
both. 

When  we  issue  a  biological  opinion 
that  concludes  that  an  action  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  must 


provide  reasonable  and  prudent 
alternatives  to  the  action,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  actions  identified  during 
consultation  that  can  be  implemented  in 
a  manner  censistent  with  the  intended 
purpose  of  the  proposed  action,  are 
consistent  with  the  scope  of  the  action 
agency's  authority  and  jurisdiction,  are 
economically  and  technologically 
feasible,  and  would  likely  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat  (50  CFR  402.02). 

Reinitiation  of  Prior  Consultations 

Following  designation  of  critical 
habitat,  regulations  at  50  CFR  402.16 
require  a  Federal  agency  to  reinitiate 
consultation  for  previously  reviewed 
actions  that  may  affect  critical  habitat 
and  over  which  the  agency  has  retained 
discretionary  involvement  or  control. 

Activities  That  May  Destroy  or 
Adversely  Modify  Gulf  Sturgeon  Critical 
Habitat 

Section  4(b)(8)  of  the  Act  requires  us. 
in  any  proposed  or  final  rule 
designating  critical  habitat,  to  briefly 
describe  and  evaluate  those  activities 
that  may  adversely  modify  such  habitat, 
or  that  may  be  affected  by  such 
designation,  to  the  maximum  extent 
practicable.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat  for 
the  Gulf  stiu^eon.  or  that  may  be 
affected  by  such  designation,  include, 
but  are  not  limited  to  the  following 
actions  when  authorized,  funded  or 
carried  out  by  a  Federal  agency: 

(1)  Actions  that  would  appreciably 
reduce  the  abimdance  of  riverine  prey 
for  larval  and  juvenile  sturgeon,  or  of 


estuarine  and  marine  prey  for  juvenile 
and  adult  Gulf  stiu-geon,  within  a 
designated  critical  habitat  unit,  such  as 
dredging;  dredged  material  disposal; 
chaimelization;  in-stream  mining;  and 
land  uses  that  cause  excessive  txirbidity 
or  sedimentation. 

(2)  Actions  that  would  appreciably 
reduce  the  suitability  of  Gulf  stiugeon 
spawning  sites  for  egg  deposition  and 
development  within  a  designated 
critical  habitat  unit,  such  as 
impoundment;  hard-bottom  removal  for 
navigation  channel  deepening;  dredged 
material  disposal;  in-stream  mining;  and 
land  uses  that  cause  excessive 
sedimentation. 

(3)  Actions  that  would  appreciably 
reduce  the  suitability  of  Gulf  stiu^eon 
riverine  aggregation  areas,  also  referred 
to  as  resting,  holding,  and  staging  areas, 
used  by  adult,  subadult,  and/or 
juveniles,  believed  necessary  for 
minimizing  energy  expenditures  and 
possibly  for  osmoregulatory  functions, 
such  as  dredged  material  disposal 
upstream  or  directly  within  such  areas; 
and  other  land  uses  that  cause  excessive 
sedimentation. 

(4)  Actions  that  would  alter  the  flow 
regime  (the  magnitude,  frequency, 
duration,  seasonality,  and  rate-of-change 
of  fresh  water  discharge  over  time)  of  a 
riverine  critical  habitat  unit  such  th5t  it 
is  appreciably  impaired  for  the  purposes 
of  Gulf  sturgeon  migration,  resting, 
staging,  breeding  site  selection, 
courtship,  egg  fertiUzation,  egg 
deposition,  and  egg  development,  such 
as  impoundment;  water  diversion;  and 
dam  operations. 

(5)  Actions  that  would  alter  water 
quality  within  a  designated  critical 
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habitat  unit,  including  temperatiire, 
salinity,  pH,  hardness,  turbidity,  oxygen 
content,  and  other  chemical 
characteristics,  such  that  it  is 
appreciably  impaired  for  normal  Gulf 
sturgeon  behavior,  reproduction, 
growth,  or  viability,  such  as  dredging: 
dredged  material  disposal; 
channelization;  impoundment;  in- 
stream  mining;  water  diversion;  dam 
operations;  land  uses  that  cause 
excessive  turbidity;  and  release  of 
chemicals,  biological  pollutants,  or 
heated  effluents  into  surface  water  or 
connected  groundwater  via  point 
soiuces  or  dispersed  non-point  sources. 

(6)  Actions  that  would  alter  sediment 
quality  within  a  designated  critical 
habitat  imit  such  that  it  is  appreciably 
impaired  for  normal  Gulf  sturgeon 
behavior,  reproduction,  growth,  or 
viability,  such  as  dredged  material 
disposal;  channelization;  impoundment; 
in-stream  mining;  land  uses  that  cause 
excessive  sedimentation;  and  release  of 
chemical  or  biological  pollutants  that 
accumulate  in  sediments. 

'(7)  Actions  that  would  obstruct 
migratory  pathways  within  and  between 
adjacent  riverine,  estuarine,  and  marine 
critical  habitat  units,  such  as  dams, 
dredging,  point-source-pollutant 
discharges,  and  other  physicetl  or 
chemical  alterations  of  channels  and 
passes  that  restrict  Gulf  stiugeon 
movement. 

Previous  Section  7  Consultations 

Many  section  7  consultations  for 
Federal  actions  affecting  the  Gulf 
stiugeon  and  its  habitat  have  preceded 
this  critical  habitat  designation.  The 
action  agencies  have  included  the 
USAGE,  other  DOD  agencies,  the  U.S. 
Coast  Guard,  the  National  Park  Service, 
the  Federal  Highway  Administration, 
the  Minerals  Management  Service 
(MMS),  the  Federal  Energy  Regulatory 
Commission,  and  others.  We  have  also 
conducted  intra-service  section  7 
consultations  on  our  own  actions. 

Since  listing,  the  FWS  has  conducted 
320  informal  and  14  formal 
consultations,  and  NMFS  has  conducted 
70  informal  and  4  formal  consultations 
involving  Gulf  sturgeon.  The  informal 
consultations,  all  of  which  concluded 
with  a  finding  that  the  Federal  action 
would  not  affect  or  would  not  likely 
adversely  affect  the  Gulf  sturgeon, 
addressed  a  wide  range  of  actions 
including  navigation,  beach 
nourishment.  Gulf  of  Mexico  fishery 
management  plaiming,  oil  and  gas 
leases,  power  plants,  bridges,  pipelines, 
breakwaters,  rip-rap,  levees  and  other 
flood-protection  structures,  piers, 
bulkheads,  jetties,  military  actions,  and 
in-stream  gravel  mining.  The  formal 


consultations,  which  followed  a  finding 
that  the  Federal  action  may  affect  Gulf 
stingeon,  have  dealt  exclusively  with 
navigation  projects,  oil  and  gas  leases, 
pipelines,  review  of  water  quality 
standards,  and  disaster  recovery 
activities,  and  have  resulted  in 
biological  opinions.  Also,  the  Gulf 
sturgeon  was  mentioned  in  several 
biological  opinions  that  were  triggered 
by  may-affect  determinations  for  other 
listed  species.  To  date,  none  of  our 
opinions  have  concluded  that  a 
proposed  Federal  action  would 
jeopardize  the  continued  existence  of 
the  Gulf  stingeon. 

Previous  biological  opinions  for  the 
Gulf  sturgeon  have  included  ' 

discretionary  conservation 
reconunendations  to  the  action  agency. 
Conservation  recommendations  are 
activities  that  would  avoid  or  minimize 
the  adverse  effects  of  a  proposed  action 
on  a  listed  species  or  its  critical  habitat, 
help  implement  recovery  plans,  or 
develop  information  useful  to  the 
species'  conservation. 

Previous  biological  opinions  for  the 
Gulf  sturgeon  also  have  included  non- 
discretionary  reasonable  and  prudent 
measures,  with  implementing  terms  and 
conditions,  which  are  designed  to 
minimize  the  proposed  action's 
incidental  take  of  Gulf  sturgeon.  Section 
3(18)  of  the  Act  defines  the  term  take  as- 
"to  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct." 

The  conservation  recommendations 
and  reasonable  and  prudent  measures 
provided  in  previous  Gulf  sturgeon 
biological  opinions  have  included 
enforcement  of  marine  debris  and  trash 
regulations;  avoidance  of  dredging  and 
disposal  in  deeper  portions  of  the 
channel;  monitoring  and  reporting  of 
"take"  events  during  project 
construction;  operation  of  equipment  so 
as  to  avoid  or  minimize  take;  monitoring 
of  post-project  habitat  conditions; 
monitoring  of  project-area  Gulf  sturgeon 
subpopulations;  limiting  of  dredging  to 
the  minimum  dimensions  necessary; 
limiting  of  the  depth  of  dredged 
material  placed  in  disposal  areas; 
arrangement  of  the  sequence  of  areas  for 
dredging  to  minimize  potential  harm; 
screening  of  intake  structiu«s; 
avoidance  of  riverine  dredging  diuing 
spawning  months;  limiting  of  tow  times 
of  trawl  nets  for  hurricane  debris 
cleanup;  addition  of  specific  measures 
for  species  protection  to  oil  spill 
contingency  plans;  and  funding  of 
research  useful  for  Gulf  sturgeon 
conservation. 

The  designation  of  critical  habitat  will 
only  impact  those  private  landowner 


activities  that  require  Federal  funding  or 
permits.  Designation  of  critical  habitat  is 
applicable  to  all  activities  approved, 
funded,  or  carried  out  by  Federal 
agencies. 

Jurisdictional  Responsibilities  for  the 
Management  of  the  Gulf  Sturgeon 

When  the  Gulf  sturgeon  was  listed  on 
September  30,  1991  (56  FR  49653),  the 
Services  bad  not  resolved  jurisdictional 
responsibilities  for  the  management  of 
the  Gulf  stingeon.  Both  Services  signed 
the  listing  rule  in  agreement  that  the 
species  required  protection.  The  final 
listing  rule  stated  that  imtil  the 
jinisdictional  issue  was  resolved,  the 
FWS  would  be  responsible  for  the     • 
species  once  the  listing  became 
effective.  Although  the  issue  has  never 
been  formally  resolved,  we  have  been 
operatyig  imder  a  verbal  agreement  in 
which  the  FWS  maintains  the  lead  for 
recovery  actions.  Consultation 
responsibilities  were  divided,  with  the 
FWS  performing  consultation  review  for 
projects  impacting  the  Gulf  stiugeon  in 
the  riverine  and  estuarine  habitats,  and 
NMFS  performing  consultation  review 
for  projects  affecting  the  species  in 
marine  habitats. 

We  formalize  here  Gulf  stxugeon 
jurisdictional  responsibilities.  In  order 
to  enhance  consultation  coordination 
efficiency  for  the  action  agencies,  the 
following  structine  is  adopted.  The  FWS 
will  maintain  primary  responsibility  for 
recovery  actions  in  fresh  water  and  the 
NMFS  will  assist  in  and  continue  to 
fund  recovery  actions  pertaining  to 
estuarine  and  marine  habitats.  In 
riverine  units,  the  FWS  will  be 
responsible  for  all  consultations 
regarding  Gulf  sturgeon  and  critical 
habitat.  In  estuarine  units,  we  will 
divide  responsibility  based  on  the 
action  agency  involved.  The  FWS  will 
consult  with  the  Department  of 
Transportation,  EPA,  the  U.S.  Coast 
Guard,  and  the  Federal  Emergency 
Management  Agency.  NMFS  will 
consult  with  the  DOD,  USAGE,  MMS, 
and  any  other  Federal  agencies  not 
mentioned  here  explicitly.  In  marine 
units,  NMFS  will  be  responsible  for  all 
consultations  regarding  Gulf  sturgeon 
and  critical  habitat.  For  any  Federal 
projects  that  extend  into  the  jurisdiction 
of  both  the  Services,  as  defined  above, 
FWS  will  be  the  lead  consulting  agency, 
and  coordinate  internally  with  NMFS. 
Each  agency  will  conduct  its  own  intra- 
agency  consultations  as  necessary. 

Exclusions  Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
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the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  areas  bom.  critical 
habitat  when  the  exclusion  will  result  in 
the  extinction  of  the  species  concerned. 

Economic  Impacts 

Following  the  publication  of  the 
proposed  critical  habitat  designation,  a 
draft  economic  analysis  was  conducted 
to  estimate  the  potential  economic 
impact  of  the  designation,  in  accordance 
with  the  recent  decision  in  the  N.M. 
Cattlegrowers  Ass'n  v.  U.S.  Fish  and 
Wildlife  Serv.,  248  F.3d  1277  (lOth  Cir. 
2001).  The  draft  analysis  was  made 
publically  available  for  review  on 
August  8,  2002.  We  accepted  comments 
on  the  draft  analysis  until  October  7, 
2002. 

Our  draft  economic  analysis  evaluated 
the  potential  futine  section  7  effects, 
including  indirect  effects,  associated 
with  designating  critical  habitat  for  the 
Gulf  Sturgeon.  The  categories  of 
potential  costs  considered  in  the 
analysis  included  the  costs  associated 
with:  (1)  Conducting  section  7 
consultations  associated  with  the  listing 
or  with  the  designation  of  critical 
habitat,  including  incremental 
consultations  and  technical  assistance; 
(2)  modifications  to  projects,  activities, 
or  land  uses  resulting  from  the  section 
7  consultations;  (3)  indirect  economic 
impacts  on  local  industries  and 
enterprises  resulting  fi'om  the  physical 
changes  to  habitat  areas  that  may  be 
associated  with  project  modifications 
(e.g.,  regional  economic  impacts).  The 
most  likely  economic  effects  of  critical 
habitat  designation  are  on  activities 
funded,  authorized,  or  carried  out  by  a 
Federal  agency. 

Following  the  close  of  the  comment 
period  on  the  draft  economic  analysis, 
a  final  analysis  was  completed  that 
incorporated  public  comments  on  the 
draft  analysis  and  made  other  changes 
in  the  draft.  Based  on  the  draft  and  final 
economic  analyses,  and  in  consideration 
of  all  other  relevant  impacts  of  the 
designation,  the  Services  are  excluding 
imder  Section  4(b)(2)  major  shipping 
channels,  as  identified  on  standard 
navigation  charts  and  marked  by  buoys, 
in  the  following  three  units: 

(1)  Unit  2.  Pascagoula  River  System  in 
Forrest,  Perry,  Greene,  George,  Jackson, 
Clarke,  Jones,  and  Wayne  Counties, 
Mississippi. — The  major  shipping 
chaimel  of  this  unit  is  the  southenunost 
2.4  km  (1.5  mi)  of  the  Pascagoula  River. 
The  specific  area  excluded  extends  from 


the  river  mouth  (rkm  0  (rmi  0))  to  the 
river  crossing  with  the  CSX  railroad 
bridge,  approximately  2.4  km  (1.5  mi) 
north  of  the  river  mouth.  This  channel 
is  generally  marked  on  the  USAGE'S 
Alabama-Mississippi  stream  mileage 
tables  with  drainage  areas  (USAGE 
1985). 

(2)  Unit  8.  Lake  Pontchartrain,  Lake 
St.  Catherine.  The  Rigolets,  Little  Lake, 
Lake  Borgne,  and  Mississippi  Sound  in 
Jefferson,  Orleans,  St.  Tammany,  and 
St.  Bernard  Parish,  Louisiana,  Hancock, 
Jackson,  and  Harrison  CJounties  in 
Mississippi,  and  in  Mobile  County, 
Alabama. — The  major  shipping  channel 
of  this  unit  is  the  GIWW  and  the 
approach  channels  to  the  Port  of 
Pascagoula.  Both  channels  are  generally 
marked  on  USGS  topographic  maps  and 
maps  published  for  the  public  by  the 
Corps  of  Engineers.  The  specific  areas 
being  excluded  are  marked  by 
navigation  buoys  maintained  by  the  U.S. 
Coast  Guard. 

(3)  Unit  9:  Pensacola  Bay  System  in 
Escambia  and  Santa  Rosa  Counties, 
Florida. — The  major  shipping  channels 
of  this  unit  are  in  the  southern  portion 
of  Pensacola  Bay  and  serve  the  Port  of 
Pensacola  and  the  Pensacola  Naval  Air 
Station.  These  channels  are  generally 
marked  on  USGS  topographic  maps  and 
maps  published  for  the  public  by  the 
Corps  of  Engineers.  The  specific  areas 
being  excluded  are  marked  by 
navigation  buoys  maintained  by  the  U.S. 
Coast  Guard. 

The  Services  have  decided  to  exclude 
these  areas  after  balancing  the  benefits 
of  excluding  against  the  benefits  of 
including  such  areas  as  critical  habitat. 
In  the  absence  of  other  relevant  factors, 
if  excluding  an  area  horn  a  critical 
habitat  designation  will  relieve  a 
negative  economic  impact,  and  at  the 
same  time  including  the  area  fails  to 
confer  a  counter-balancing  positive 
benefit  to  the  species,  then  the  benefits 
of  excluding  the  area  ftt)m  critical 
habitat  outweigh  the  benefits  of 
including  it.  The  results  of  this  type  of 
evaluation  will  vary  significandy 
depending  on  the  landowners, 
geographic  areas,  and  species  involved. 

(1)  Benefits  of  Inclusion 

The  benefits  of  including  these  areas 
in  the  critical  habitat  designation  is  Ibw. 
While  Units  2,  8,  and  9  are  essential  to 
the  conservation  of  the  Gulf  stiu^eon, 
the  navigation  channels  contained 
within  each  of  these  imits  constitutes  a 
small  proportion  of  the  individual  unit. 
In  areas  that  are  frequently  maintained 
by  dredging  [e.g.  entrance  channels  to 
the  Port  of  Pascagoula),  the  primary 
constituent  elements  for  sturgeon  that 
are  still  present  in  the  channels  are 


unlikely  to  be  appreciably  diminished 
from  their  ciurent  baseline  by  Federal 
actions  in  the  channels. 

In  Unit  2,  Gulf  sturgeon  use  the  West 
and  East  distributaries  of  the  Pascagoula 
River  during  spring  and  fall  migrations 
(Ross  et  al.,  2001b).  Summer  resting 
areas  have  been  consistently 
documented  on  the  Pascagoula  River 
(Ross  et  al.,  2001a  and  b).  The 
Pascagoida  River  Harbor  is  on  the  East 
Pascagoula  River  distributary,- a  small 
portion  of  this  overall  unit,  but 
consistenUy  used  for  migration. 

Unit  8  provides  juvenile,  subadult 
and  adult  feeding,  resting,  and  passage 
habitat  for  Gulf  sturgeon  from  the 
Pascagoula  and  the  Pearl  River 
subpopulations.  The  Mississippi  Sound 
is  separated  fi-om  the  Gulf  of  Mexico  by 
a  chain  of  barrier  islands,  including  Cat, 
Ship,  HcHn,  and  Petit  Bois  Islands. 
Natural  depths  of  3.7  to  5.5  m  (12  to  18 
ft)  are  foimd  throughout  the  Sound  and 
a  channel  3.7  m  (12  ft)  deep  has  been 
dredged  where  necessary  from  Mobile 
Bay  to  New  Orleans  (USDOC,  2002). 
Incidental  captures  and  recent  studies 
confirm  that  both  Pearl  River  and 
Pascagoula  River  adult  Gulf  sturgeon 
winter  in  the  Mississippi  Sound, 
particularly  around  barrier  islands  and 
barrier  islands  passes  (Reynolds,  1993;- 
Ross  et  al.,  2001a;  and  Rogillio  et  al., 
2002).  Gulf  sturgeon  are  frequently 
found  at  the  mouths  of  the  barrier  island 
passes  (Ross  et  al.,  2001a)  adjacent  to 
channels  used  by  recreational  and 
commercial  craft  entering  and  exiting 
the  Gulf  of  Mexico.  The  GIWW  is  a 
small  band  traversing  this  unit  from  east 
to  west. 

Unit  9  includes  Pensacola  Bay  and  its 
adjacent  main  bays  and  coves.  "These 
include  Big  Lagoon,  Escambia  Bay.  East 
Bay,  Blackwater  Bay,  Bayou  Grande, 
Macky  Bay,  Saultsmar  Cove,  Bass  Hole 
Cove,  and  Catfish  Basin.  All  other  bays, 
bayous,  creeks,  and  rivers  are  excluded 
at  their  mouths.  The  Pensacola  Bay 
system  includes  five  interconnected 
bays,  including  Escambia  Bay, 
Pensacola  Bay,  Blackwater  Bay,  East 
Bay,  and  the  Santa  Rosa  SounH.  The 
Escambia  River  and  its  distributaries 
(LitUe  White  River,  Dead  River,  and 
Simpson  River)  empty  into  Escambia 
Bay,  including  Bass  Hole  Cove, 
Saultsmar  Cove,  and  Macky  Bay.  The 
Yellow  River  empties  into  Blackwater 
Bay.  The  entire  system  discharges  into 
the  Gulf  of  Mexico,  primarily  through  a 
narrow  pass  at  the  mouth  of  Pensacola 
Bay.  The  major  shipping  channel  in  this 
unit  is  the  GIWW  and  extends  to  the 
Port  of  Pensacola  and  Pensacola  Naval 
Air  Station. 

The  Pensacola  Bay  system  provides 
winter  feeding  and  migration  habitat  for 
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Gulf  stiugeon  from  the  Escambia  River 
and  Yellow  River  subpopulations. 
Sturgeon  movement  through  this  area  is 
generally  along  the  shoreline  area  of 
Pensacola  Bay.  Gulf  sturgeon  showed  a 
preference  for  several  areas  in  the  bay, 
including  Redfish  Point,  Fort  Pickens, 
and  Escribano  Point,  near  Catfish  Basin 
(FWS.  1998;  and  Craft  et  al.  2001). 
Sandy  shoal  areas,  located  along  the 
south  and  east  side  of  Garcon  Point, 
south  shore  of  East  Bay  (Redfish  Point 
area)  and  near  Fair  Point,  appear  to  be 
commonly  used,  especially  in  the  fall 
and  early  spring.  During  midwinter, 
sturgeon  are  commonly  found  in  deep 
holes  located  north  of  the  barrier  island 
at  Ft.  Pickens,  south  of  the  Pensacola 
Naval  Air  Station,  and  at  the  entrance  of 
Pensacola  Pass.  The  depth  in  these  areas 
ranges  from  6  to  12.1  m  (20  to  40  ft). 
Other  areas  where  tagged  fish  were 
frequently  located  include  Escribano 
Point,  near  Catfish  Basin,  and  the  mouth 
of  the  Yellow  River.  Previous  incidental 
captiu-es  of  Gulf  sturgeon  have  been 
recorded  in  Pensacola  Bay,  Big  Lagoon, 
and  Bayou  Grande  (Reynolds,  1993:  and 
Lorio,  2000). 

In  sum,  the  Services  believe  that  a 
critical  habitat  designation  for  the  Gulf 
sturgeon  would  provide  a  relatively  low 
level  of  additional  regulatory 
conservation  benefit  to  the  species. 

(2)  Benefits  of  Exclusion 

A  ms^jor  economic  impact  identified 
in  the  draft  economic  analysis  was  on 
dredging  projects  of  the  USAGE.  USAGE 
plans  the  location  and  timing  of 
dredging  projects  to  ensure  that  channel 
reliability  is  always  maintained. 
Frequency  of  dredging  varies  widely, 
from  almost  annual  maintenance 
dredging  to  once  every  ten  or  twenty 
years,  depending  on  the  level  of  use  of 
the  waterway  for  shipping  and  the 
natural  rate  of  sediment  deposition.  The 
major  navigation  channels  must  be 
maintained  to  Congressionally 
authorized  depths  and  widths  to  allow 
shippers  to  enter  ports.  Failure  to 
maintain  the  navigation  channels 
accordingly  greatly  affects  shippers  who 
may  be  forced  to  use  smaller  vessels, 
light  load  (i.e.,  remove  shipped  goods  to 
reduce  weight  and  therefore  the  depth 
of  the  barge),  use  alternative  modes  of 
transport,  such  as  rail  or  truck  transport, 
or  travel  on  to  another  port.  All  of  these 
alternatives  increase  the  cost  of 
transporting  goods.  In  extreme  cases, 
conunercial  facilities  may  close  and 
economic  activities  may  transfer  to 
other  locations. 

The  major  risks  of  dredging  projects  to 
sturgeon  are  entrainment  in  dredges, 
prevention  of  migratory  passage  through 
channels  and  inlets  due  to  blockage  by 


large  dredges,  elevated  turbidity  causing 
increased  siltation  on  feeding  or 
spawning  areas,  and  possible  removal  of 
food  prey.  Numerous  formal  and 
informal  consultations  on  dredging 
activities  are  anticipated  in  the 
proposed  critical  habitat  luiits  over  the 
next  ten  years. 

Potential  project  modifications 
specific  to  dredging  and  disposal 
projects,  and  for  which  we  have 
concerns  regarding  their  potential 
implications,  include: 

•  Minimize  extent  of  dred^ng 
activity.  In  past  consultations,  FWS  has 
requested  that  proposed  dredging 
projects  be  limited  to  proposed  depths 
only.  Less  likely,  USAGE  could  avoid 
dredging  in  deeper  portions  of  the 
chaimel  for  riverine  dredging  projects, 
limit  dredging  of  navigation  chaimels  to 
the  minimum  dimensions  necessary, 
avoid  performing  advanced  • 
maintenance  activities,  or  use  silt 
curtains  to  enclose  dredging  sites  when 
dredging  in  shallow  water.  For 
hydraulic  dredging,  USAGE  may  raise 
the  cutter  head  above  the  bottom  diuing 
pipeline  clearing  and  keep  it  as  close  to 
the  surface  as  practicable  while  water  is 
being  pumped  from  the  pipeline. 

•  Sequence  dredging.  For  example,  if 
a  dredging  project  includes  both  a  river 
mouth  and  a  channel  into  a  bay,  USAGE 
may  arrange  the  project  to  dredge  the 
estuary  first  and  dredge  the  river  second 
so  that  areas  more  sensitive  to  turbidity 
and  hypoxia  are  dredged  during  a  cooler 
time  frame. 

•  Dredging  windows.  USAGE  has 
expressed  concern  about  the  effect  of 
dredging  windows  on  its  operations.  In 
past  informal  consultations,  dredging 
windows  have  been  recommended  to 
avoid  entrainment  in  the  dredge  or  the 
preclusion  of  movement  past  the  dredge 
during  migratory  periods,  since 
avoiding  work  during  times  when 
sturgeon  are  known  to  be  in  the  direct 
vicinity  of  the  project  is  the  most 
effective  way  to  avoid  harm  to  the 
species.  If  USAGE  cannot  avoid 
dredging  within  the  time  frames 
suggested  in  an  informal  consultation, 
USAGE  will  likely  need  to  initiate  a 
formal  consultation  with  the  Services 
during  which  modifications  to  the 
project  other  than  dredging  windows 
yvould  be  considered. 

It  is  possible  that  critical  habitat  could 
influence  the  Services  to  be  more  likely 
to  impose  one  or  more  of  these  measures 
to  prevent  habitat  modification. 

If  dredging  windows  and  other 
measures  are  required  in  consultation, 
the  present  value  of  expected  direct 
costs  of  implementation  of  section  7  for 
these  activities  that  may  affect  the 
sturgeon  or  its  habitat  over  the  next  ten 


years  would  exceed  the  projected  $22.7 
million  cost  of  consultations  on 
operation  and  maintenance  of 
navigation  projects  set  forth  in  the  final 
economic  analysis.  This  section  4(b)(2) 
analysis  also  considered  the  possibility 
that  the  greater  costs  projected  in  the 
draft  economic  analysis  may  be 
incurred.  Forecast  costs  are  associated 
with  expected  administrative 
requirements  and  project  modifications 
that  may  be  recommended  by  the 
Services  during  the  consultation 
process.  To  the  extent  that  project 
modifications  due  to  a  critical  habitat 
designation  may  result  in  delays  or  a 
reduction  in  channel  capacity,  the 
secondary  economic  effects  may  be 
high. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  consistent  with  the  direction 
provided  in  section  4(b)(2)  of  the  Act, 
we  have  determined  that  the  benefits  of 
excluding  major  shipping  chaimels  as 
critical  habitat  outweigh  the  benefits  of 
including  them  as  critical  habitat  for  the 
Gulf  sturgeon.  This  conclusion  is  based 
on  the  following  factors:  The  benefits  of 
designating  critical  habitat  in  the  major 
shipping  chaimels  of  these  imits  is  low 
because  the  areal  extent  of  the  shipping 
channels  is  a  very  small  proportion  of 
the  entire  unit.  In  addition  the 
frequently  maintained  portions  of  the 
major  shipping  channels  are  altered  to 
an  extent  that  any  primary  constituent 
elements  for  sturgeon  that  are  still 
present  in  the  channels  are  unlikely  to 
be  appreciably  diminished  from  their 
current  baseline  by  Federal  actions  in 
the  channels.  The  benefits  of  excluding 
these  areas  may  be  high  if  critical 
habitat  designation  were  to  increase  the 
frequency  of  modifications  to  dredging 
practices  or  result  in  delays  in 
maintaining  channel  depth.  Therefore, 
the  Services  believe  that  the  benefits  of 
exclusion  outweigh  the  benefits  of 
including  these  areas  as  critical  habitat. 

(4)  Exclusions  Within  These  Units  Will 
Not  Cause  Extinction  of  the  Species 

These  exclusions  will  not  cause  the 
extinction  of  the  Gulf  sturgeon. 
Although  the  shipping  channels  may 
provide  food  resources  needed  in  the 
winter  months,  other  large  areas  of  prey 
and  corridors  for  migration  are  available 
in  the  remainder  of  the  units  to  prevent 
the  extinction  of  the  species. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  information 
available,  and  to  consider  the  economic 
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and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species. 

Following  the  publication  of  the 
proposed  critical  habitat  designation,  a 
draft  economic  analysis  was  conducted 
to  estimate  the  potential  economic  effect 
of  the  proposed  designation.  The  draft 
analysis  was  made  publicly  available  for 
review  on  August  8,  2002.  We  accepted 
comments  on  the  draft  analysis  imtil 
October  7,  2002.  Oui  draft  economic 
analysis  evaluated  potential  future 
effects  associated  with  the  listing  of  the 
Gulf  sturgeon  as  a  threatened  species 
under  the  Act,  as  well  as  any  potential 
effect  of  the  critical  habitat  designation 
above  and  beyond  those  regulatory  and 
economic  impacts  associated  with 
listing.  The  categories  of  potential  costs 
considered  in  the  analysis  included  the 
costs  associated  with  (1)  conducting 
section  7  consultations  associated  with 
the  listing  or  with  the  critical  habitat, 
including  incremental  consultations, 
reinitiated  consultations,  and  technical 
assistance;  (2)  modifications  to  projects, 
activities,  or  land  uses  resulting  from 
the  section  7  consultations;  (3) 
uncertainty  and  perceived  impacts  on 
markets  resulting  from  the  designation 
of  critical  habitat  and  (4)  potential 
offsetting  beneficial  costs  associated 
with  critical  habitat. 

The  majority  of  consultations 
resulting  from  the  critical  habitat 
designation  for  Gulf  sturgeon  are  likely 
to  address  dredging  and  sediment 
disposal  activities  to  support  navigation, 
shoreline  stabilization,  water  quality 
standards,  military  actions,  road  and 
bridge  construction,  oil  and  gas  leases  in 
Federal  waters  and  permitting  of  oil  and 
gas  pipelines.  As  described  in  the  draft 
economic  analysis,  all  areas  included  in 
the  designated  critical  habitat  are 
occupied,  with  the  fish  also  occurring  in 
areas  not  included  in  the  critical  habitat 
designation. 

Following  the  close  of  the  comment 
period  on  the  draft  economic  analysis, 
a  final  revision  was  completed  which 
incorporated  public  comments  on  the 
draft  analysis.  Based  on  comments,  the 
cost  of  consultations  was  revised. 
Subsequently,  the  revised  economic 
analysis  concluded  that  the  designation 
may  result  in  approximately  $3,310,000 
to  $4,953,000  per  year  in  potential 
economic  impact  due  to  the  total  effects 
of  critical  habitat,  including  those 
effects  resulting  co-extensively  from 


listing  the  species.  Given  the 
uncertainty  regarding  the 
implementation  of  project  modifications 
for  predicted  projects  concerning 
dredging  and  disposal  modifications,  a 
probability  of  adoption  ratio  was  used 
in  the  final  economic  analysis  based  on 
the  rate  that  the  Services  recommended 
various  modifications  in  past  formal  and 
informal  consultations  where  the 
proposed  action  would  have  impacted 
the  sturgeon  as  well  as  its  habitat. 

Only  those  areas  essential  to  the 
conservation  of  the  Gulf  sturgeon  have 
been  included  in  the  critical  habitat 
designation;  the  designation  does  not 
encompass  the  entire  area  currently 
occupied  or  utilized  by  the  species,  nor 
does  it  include  any  currentiy 
unoccupied  areas.  The  economic 
analysis  documents  that  the  costs  of 
including  any  particular  unit  range  from 
$1,300  to  $380,000  annually  in 
administrative  costs  of  consultation  over 
10  years  (the  low  value  represents  the 
lowest  per  unit  estimate  of  costs 
attributable  solely  to  critical  habitat 
designation  and  the  high  value 
represents  the  highest  per  unit  estimates 
of  costs  attributable  co-extensively  with 
Usting).  Total  co-extensive 
administrative  cost  across  all  units  over 
10  years  range  between  $705,600  and 
$2,348,600  per  year.  Project 
modification  costs  for  this  analysis 
could  not  be  attributed  to  any  one  unit, 
given  the  nature  of  the  projects. 
However,  total  co-extensive  costs  of 
project  modifications  across  all  units 
over  10  years  are  estimated  to  be 
$2,604,000  annually;  if  the  approximate 
one-to-one  ratio  of  total  administrative 
costs  to  total  project  modification  costs 
reflects  the  per  unit  ratio  of  these  costs, 
then  the  hi^est  upper-bound  per  imit 
estimate  of  critical  habitat  designation 
would  be  approximately  $700,000  per 
year  over  10  years.  Sixty-five  percent  of 
the  total  upper-bound  costs  estimated  to 
be  attributable  to  critical  habitat 
designation  are  expected  to  consist  of 
federal  agency  costs. 

Required  Determinations 

Regulatory  Planning  and  Review 

As  required  by  Executive  Order 
12866,  we  have  provided  a  copy  of  the 
rule,  which  describes  the  need  for  this 
action  and  how  the  designation  meets 
that  need,  and  the  economic  analysis, 
which  assesses  the  costs  and  benefits  of 
this  critical  habitat  designation,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review.  The  OMB  determined 
that  this  rule  may  raise  novel  legal  or 
policy  issues  and  found  it  to  be  a 
significant  rule. 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.G.  601  et  seq.,  as  amended  by  the 
Small  Business  Regidatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulem^ng  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government, 
jiuisdictions).  However,  no  regulatory 
flexibiUty  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  (RFA)  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  SBREFA  also  amended  the  RFA 
to  require  a  certification  statement.  We 
are  hereby  certifying  that  this  rule 
designating  critical  habitat  for  the  Gulf 
stvu^eon  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  following 
discussion  explains  our  rationale  for 
this  certification. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  small  governmental 
jurisdictions,  including  school  boards 
and  city^and  town  governments  that 
serve  fewer  than  50,000  residents,  as 
well  as  small  businesses  (1 3  CFR 
121.201).  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricidtural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  impacts  to  these  small 
entities  are  significant,  we  consider  the 
types  of  activities  that  might  trigger 
regulatory  impacts  under  this  rule  as 
well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
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entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement;  some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

The  vast  majority  of  the  designated 
critical  habitat  for  the  Gulf  sturgeon, 
with  few  exceptions,  is  public  land 
involving  river,  stream,  estuary,  or 
marine  habitat.  Activities  with  Federal 
involvement  that  may  require 
consultation  regarding  Gulf  sturgeon 
and  its  critical  habitat  include:  activities 
regulated  under  the  Clean  Water  Act, 
the  Rivers  and  Harbors  Act  of  1899, 
and/or  various  Coast  Guard  authorities. 
Small  entity  economic  activities  that 
may  require  Federal  authorization  or 
permits  include  energy-related  activities 
such  as  pipelines,  harbors,  and 
platforms;  residential  development 
including  docks,  piers,  bridges,  and 
shoreline  protection;  boating-related 
projects  of  small  communities;  private 
port  operation  including  maintenance 
dredging  and  docks;  small  water  supply 
or  hydropower  projects;  and  high  speed 
marine  events. 

As  required  under  section  4(b)(2)  of 
the  Act,  we  conducted  an  analysis  of  the 
potential  economic  impacts  of  this 
critical  habitat  designation.  In  the  draft 
analysis,  we  found  that  the  future 
section  7  consultations  resulting  from 
the  listing  of  the  Gulf  sturgeon  and  the 
proposed  designation  of  critical  habitat 
could  potentially  impose  total  economic 
costs  for  consultations  and 
modiflcations  to  projects  to  range 
between  approximately  $43.4  million  to 
$57.2  million  over  the  next  10-year 
period.  Public  comment  on  the  draft 
economic  analysis  led  to  a  revision  of 
third  party  cost  estimates  that  would 
result  from  section  7  consultations.  The 
changes  in  cost  estimates  are  discussed 
and  reflected  in  the  revised  final 
Economic  Analysis  of  Critical  Habitat 
Designation  for  the  Gulf  Sturgeon 
(Industrial  Economics,  Inc.  2003),  where 
we  found  that  the  future  section  7 
consultations  resulting  from  the  listing 
of  the  Gulf  sturgeon  and  the  proposed 
critical  habitat  could  potentially  impose 
total  economic  costs  for  consultations 
and  modifications  to  projects  in  the 
range  of  between  $33.1  million  to  $49.5 
million  over  the  next  10-year  period. 

In  considering  whether  this  critical 
habitat  designation  would  have  a 
significant  economic  impact  on  a         ' 
substantial  number  of  small  entities,  we 
examined  the  total  estimated  section  7 


costs  calculated  in  earlier  sections  of 
this  report,  including  those  impacts  that 
may  be  "attributable  co- 
extensively"with  the  listing  of  the 
species.  This  results  in  a  conservative 
estimate  (i.e.,  more  likely  to  overstate 
impacts  than  understate  them),  because 
it  utilizes  the  upper  bound  impact 
estimate  from  the  earlier  analysis.  Using 
this  approach,  the  economic  analysis 
estimated  that  fewer  than  6  small 
entities  per  year,  would  experience 
significant  economic  impacts.  We  do 
not  believe  this  constitutes  a  substantial 
number  of  small  entities.  Therefore,  the 
Services  are  certifying  that  the 
designation  of  critical  habitat  for  the 
Gulf  sturgeon  will  not  have  a  significant 
economic  impact  on  a  substantial 
numlier  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

0MB 's  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  In 
the  draft  economic  analysis  and  the 
final  economic  analysis,  we  determined 
that  designation  of  critical  habitat 
would  not  cause  (a)  any  annual  effect  on 
the  economy  olSWO  million  or  more, 
(b)  any  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  economic  analysis  (Industrial 
Economics,  Inc.,  2003)  for  a  complete 
discussion  of  the  effects  of  this 
determination. 

Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  which  applies 
to  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use."  In  order  to  ensure 
that  Federal  agencies  "appropriately 
weigh  and  consider  the  effects  of  the 
Federal  government's  regulations  on  the 
supply,  distribution,  and  use  of  energy," 
the  President  has  directed  agencies'to 
prepare  and  submit  to  the  OMB's  Office 
of  Information  and  Regulatory  Affairs  a 
"Statement  of  Energy  Effects"  for  their 
"significant  energy  actions."  The  OMB 
has  provided  guidance  for 
implementing  this  Executive  Order  that 
outlines  nine  outcomes  that  may 
constitute  "a  significant  adverse  effect" 


when  compared  with  the  regulatory 
action  under  consideration: 

(1)  Reductions  in  crude  oil  supply  in 
excess  of  10,000  barrels  per  day; 

(2)  Reductions  in  fuel  production  in 
excess  of  4,000  barrels  per  day; 

(3)  Reductions  in  coal  production  in 
excess  of  5  million  tons  per  year; 

(4)  Reductions  in  natural  gas 
production  in  excess  of  25  million  mcf; 

(5)  Reductions  in  electricity 
production  in  excess  of  1  billion 
kilowatts  per  year  or  in  excess  of  500 
megawatts  of  installed  capacity; 

(6)  Increases  in  energy  use  required  by 
the  regulatory  action  that  exceed  the 
thresholds  above; 

(7)  Increases  in  the  cost  of  energy 
production  in  excess  of  one  percent; 

(8)  Increases  in  the  cost  of  energy 
distribution  in  excess  of  one  percent;  or 

(9)  Other  similarly  adverse  outcomes. 
There  is  one  hydropower  project 

located  upstream  of  critical  habitat  Unit 
6.  Accordingly,  we  assessed  the 
potential  for  a  significant  effect  to 
energy  supply,  distribution,  or  use  as 
relevant  to  this  analysis  in  the  final 
addendum  to  the  economic  analysis, 
reductions  in  electricity  production  in 
excess  of  1  billion  kilowatts  per  year  or 
in  excess  of  500  megawatts  of  installed 
capacity. 

The  Gulf  region  derives  a  very  small 
portion  of  its  overall  power  supply  from 
hydropower.  Electricity  supply  and 
capacity  data  are  collected  and  reported 
by  the  North  American  Reliability 
Council  (MERC).  Of  its  ten  regional 
councils,  the  Southeastern  Electrical 
Reliability  Council  (SERC)  is. the  most 
contiguous  with  areas  potentially 
affected  by  critical  habitat  for  the  Gulf 
sturgeori.  The  geographic  area  covered 
by  the  Southern  section  of  SERC 
includes  most  of  Alabama  and  Georgia, 
southeastern  Mississippi,  and  the 
Florida  panhandle.  Another  section  of 
SERC,  Entergy,  covers  southwestern 
Mississippi,  the  Gulf  coast  Louisiana, 
and  portions  of  other  States.  Peninsular 
Florida  is  not  covered  by  SERC,  but  by 
the  Florida  Reliability  Coordinating 
Council  (FRCC).  Peak  summer  demand 
reached  43,736  megawatts  for  the 
Southern  region  and  25,747  megawatts 
for  the  Entergy  region  in  2001. 

Only  one  dam  located  upstream  and 
adjacent  to  the  critical  habitat  Unit  6 
supplies  hydropower.  Located  near  the 
Florida-Georgia  border  in 
Chattahoochee,  Florida,  the  Jim 
Woodruff  Dam  is  one  of  23  hydropower 
sites  operated  by  the  USAGE  that 
generate  power.  The  electric  power  and 
energy  generated  at  Jim  Woodruff  Dam 
is  marketed  by  the  Federal  Southeastern 
Power  Administration  for  the  wholesale 
energy  market.  Of  the  total  installed 
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capacity  of  3,092  megawatts,  the  Jim 
Woodruff  Dam  represented  30 
megawatts,  or  less  than  one  percent  of 
Southeastern  Power  Administration 
market  capacity  during  fiscal  year  1999. 
In  terms  of  actual  voliune  marketed,  the 
facility  provided  205  gigawatt  hours 
diuing  fiscal  year  1999,  or  3.6  percent 
of  the  Southeastern  Power 
Administration  total.  Based  on  data 
from  1995,  USAGE  estimated  total 
electricity  capacity  in  the  Apalachicola- 
Chattahoochee-Flint  (ACF)  Basin  to  be 
6,657  megawatts.  Of  this  total,  652 
megawatts  represent  hydropower 
capacity.  Compared  to  2001  Southern 
region  peak  summer  demand, 
hydropower  units  located  in  the  ACF 
Basin  contribute  a  small  percentage  of 
total  regional  electricity  demand. 

In  2001,  Florida  had  a  summer  peak 
demand  of  38,285  megawatts  out  of  a 
total  summer  peak  capacity  of  42,609 
megawatts.  Coal,  natural  gas,  oil,  and 
nuclear  sources  fuel  most  of  the  State's 
energy  needs.  Electricity  derived  from 
hydropower  from  the  Jim  Woodruff  Dam 
can  account  for  only  a  small  fraction  of 
Florida's  statewide  capacity. 

The  maximum  installed  capacity  for 
Jim  Woodruff  Dam  is  30  MW  (30,000 
KW).  Therefore,  even  when  viewed  in 
the  context  of  a  worst-case  scenario,  in 
which  implementation  of  section  7  of 
the  Act  results  in  significant  operational 
changes,  however  imlikely,  to  this 
hydropower  project,  the  total  capacity  is 
30  MW  (30,000  KW)  of  hydroelectricity, 
so  the  impact  on  these  hydropower 
facilities  could  not  exceed  the  500  MW 
(500,000  KW)  threshold. 

Therefore,  even  in  the  worst  case 
scenario,  implementation  of  section  7 
for  the  Gulf  stiugeon  will  not  result  in 
a  "reduction  in  electricity  production  in 
excess  of  500  megawatts  of  installed 
capacity"  or  an  "increase  in  the  cost  of 
energy  production  in  excess  of  one 
percent."  Consequently,  this  rule  will 
not  have  a  "significant  adverse  effect" 
on  the  supply,  distribution,  or  use  of 
energy,  and  no  "Statement  of  Energy 
Effects"  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  Federal 
agencies  funding,  permitting,  or 
authorizing  other  activities  must  ensure 
that  their  actions  vnll  not  adversely 
affect  the  critical  habitat. 


(b)  For  the  reasons  described  in  the 
economic  analysis  and  this  final  rule, 
this  rule  will  not  produce  a  Federal 
mandate  on  State,  local,  or  tribal 
governments  of  $100  million  or  greater 
in  any  year.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State 
or  local  governments.  Therefore,  it  is  not 
a  "significant  regulatory  action'"  under 
the  Unfunded  Mandates  Reform  Act. 

TaJcijigs 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  this 
rule  does  not  have  significant  takings 
implications.  A  takings  implication 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
affects  only  Federal  agency  actions. 
Since  the  critical  habitat  includes  only 
aquatic  areas  that  are  generally  held  in 
public  trust,  we  believe  that  little  or  no 
private  property  is  included  in  the 
designation.  Based  on  current  public 
knowledge  of  the  species  protection  and 
the  prohibition  against  take  of  the 
species  both  within  and  outside  of  the 
.  designated  areas,  we  do  not  anticipate 
that  property  values  will  be  affected  by 
the  critical  habitat  designation. 
Additionally,  critical  habitat 
designation  does  not  preclude      * 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  and  Department  of  Commerce 
policies,  we  requested  information  from, 
and  coordinated  development  of  both 
the  listing  and  the  proposal  to  designate 
critical  habitat  with,  appropriate  State 
resource  agencies  in  Louisiana, 
Mississippi,  Alabama,  and  Florida.  The 
designation  of  critical  habitat  for  the 
Gulf  sturgeon  imposes  no  restrictions  in 
addition  to  those  currently  in  place, 
and,  therefore,  has  little  additional 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  conservation  of  the 
species  are  specifically  identified.  While 
this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning,  rather  than  waiting  for 


case-by-case  section  7  consultations  to 
occur. 

C/vi7  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  of  the 
Department  of  the  Interior  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  imderstanding  the 
habitat  needs  that  are  essential  for  the 
conservation  of  the  Gulf  sturgeon.  We 
have  made  every  effort  to  ensure  that 
the  final  determination  contains  no 
drafting  errors,  provides  clear  standards, 
simplifies  procedures,  reduces  burdens, 
and  is  clearly  written,  such  that  the  risk 
of  litigation  is  minimized. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  new  or 
revised  information  collection  for  which 
Office  of  Management  and  Budget 
approval  is  required  under  the 
Paperwork  Reduction  Act.  Information 
collections  associated  with  permits 
under  the  Act  are  covered  by  an  existing 
OMB  approval,  and  are  assigned 
clearance  No.  1018-0094,  with  an 
expiration  date  of  July  31,  2004. 
E)etailed  information  for  Endangered 
Species  Act  documentation  appears  at 
50  CFR  17.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurentiy  valid  OMB  control  niunber. 

National  Environmental  Policy  Act 

The  FWS  has  determined  that  it  does 
not  need  to  prepare  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  in 
cormection  with  regulations  adopted 
under  section  4(a)  of  the  Act.  The  FWS 
published  a  notice  outlining  its  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25, 1983  (48  FR 
49244). 

The  proposed  rule  stated  that  NMFS 
had  determined  that  this  action  is 
categorically  excluded  bom  NEPA 
requirements.  However,  NMFS  had  not 
at  that  time  finalized  its  NEPA  analysis  • 
for  this  rule.  In  response  to  comments 
received  on  the  proposed  rule  (see 
comment  16),  and  based  on  additional 
research  and  deliberation,  NMFS  has 
concluded  that  the  FWS  position  is 
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correct,  and  that  NEPA  does  not  apply 
to  designation  of  critical  habitat  under 
the  Act. 

Govsmment-to-Government 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
have  determined  that  there  are  no  tribal 
lands  essential  for  the  conservation  of 
the  Gulf  sturgeon.  Therefore, 
designation  of  critical  habitat  for  the 
Gulf  sturgeon  has  not  been  designated 
on  Tribal  lands. 
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List  of  Subiects 

50CFRPartl7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

50  CFR  Part  226 
Endangered  and  threatened  species. 


Regulation  Promulgation 

For  the  reasons  outlined  in  the 
preamble,  we  amend  part  17,  subchapter 
B  of  chapter  I,  and  part  226,  subchapter 
C  of  chapter  II,  title  50  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  17-{AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500.  unless  otherwise  noted. 

2.  In  §17.1 1(h),  revise  the  entry  for  the 
"Sturgeon,  Gulf  under  "FISHES"  in  the 
List  of  Endangered  and  Threatened 
Wildlife  to  read  as  follows: 

§  1 7.1 1     Endangered  and  threatened 
wiMIHe. 

***** 

(h)*  •  * 


opGCicS 


Comnfion  name 


Scientific  name 


Historic  Range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


FISHES: 


Sturgeon,  Gulf 


Acipenser 
oxytinchus 
(=oxyrtiynchus) 
desotoi. 


U.S.A.  (AL.  FL,  GA, 
LA,  MS). 


Entire 


17.95(e), 
226.214 


17.44(v) 


3.  Amend  §  17.95(e)  by  adding  critical 
habitat  for  the  Gulf  sturgeon  [Acipenser 
oxyrinchus  desotoi),  in  the  same 
alphabetical  order  as  the  species  occurs 
in  §  17.11(h)  to  read  as  follows: 

§  1 7.95    Critical  habitat— fish  and  wildlife. 

***** 

(e)  Fishes.  *  *  * 

Gulf  Sturgeon  {Acipenser  oxyrinchus 
desotoi] 

(1)  Critical  habitat  units  are  depicted 
for  Louisiana,  Mississippi,  Alabama, 
and  Florida  on  the  maps  below. 

(2)  The  primary  constituent  elements 
essential  for  the  conservation  of  Gulf 
sturgeon  are  those  habitat  components 
that  support  feeding,  resting,  and 
sheltering,  reproduction,  migration,  and 
physical  features  necessary  for 
maintaining  the  natural  processes  that 
support  these  habitat  components.  The 
primary  constituent  elements  include: 

(i)  Abundant  prey  items  within 
riverine  habitats  for  larval  and  juvenile 
life  stages,  and  within  estuarine  and 
marine  habitats  and  substrates  for 
juvenile,  subadult,  and  adult  life  stages; 


(ii)  Riverine  spawning  sites  with 
substrates  suitable  for  egg  deposition 
and  development,  such  as  limestone 
outcrops  and  cut  limestone  banks, 
bedrock,  large  gravel  or  cobble  beds, 
marl,  soapstone  or  bard  clay; 

(iii)  Riverine  aggregation  areas,  also 
referred  to  as  resting,  holding,  and 
staging  areas,  used  by  adult,  subadult, 
and/or  juveniles,  generally,  but  not 
always,  located  in  holes  below  normal 
riverbed  depths,  believed  necessary  for 
minimizing  energy  expenditures  diuing 
fresh  water  residency  and  possibly  for 
osmoregulatory  functions: 

(iv)  A  flow  regime  [i.e,.  the 
magnitude,  frequency,  duration, 
seasonality,  and  rate-of-change  of  fresh 
water  discharge  over  time)  necessary  for 
normal  behavior,  growth,  and  survival 
of  all  life  stages  in  the  riverine 
environment,  including  migration, 
breeding  site  selection,  courtship,  egg 
fertilization,  resting,  and  staging;  and 
necessary  for  maintaining  spawning 
sites  in  suitable  condition  for  egg 
attachment,  egg  sheltering,  resting,  and 
larvae  staging; 


(v)  Water  quality,  including 
temperature,  salinity,  pH,  hardness, 
turbidity,  oxygen  content,  and  other 
chemical  characteristics,  necessary  for 
normal  behavior,  growth,  and  viability 
of  all  life  stages; 

(vi)  Sediment  quality,  including 
texture  and  other  chemical 
characteristics,  necessary  for  normal 
behavior,  growth,  and  viability  of  all  life 
stages;  and 

(vii)  Safe  and  unobstructed  migratory 
pathways  necessary  for  passage  within 
and  between  riverine,  estuarine,  and 
marine  habitats  (e.g.  a  river 
unobstructed  by  any  permanent 
structure,  or  a  dammed  river  that  still 
allows  for  passage). 

(3)  Gulf  stiugeon  is  under  the  joint 
jurisdiction  of  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  National 
Marine  Fisheries  Service  (NMFS).  The 
FWS  will  maintain  primary 
responsibility  for  recovery  actions  and 
NMFS  will  assist  in  and  continue  to 
fund  recovery  actions  pertaining  to 
estuarine  and  marine  habitats.  In 
riverine  units,  the  FWS  will  be 
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responsible  for  all  consultations 
regarding  Gulf  sturgeon  and  critical 
habitat.  In  estuarine  units,  we  will 
divide  responsibility  based  on  the 
action  agency  involved.  The  FWS  will 
consult  with  the  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  the  U.S.  Coast 
Guard,  and  the  Federal  Emergency 
Management  Agency.  NMFS  will 
consult  with  the  Department  of  Defense, 
U.S.  Army  Corps  of  Engineers,  Minerals 
Management  Service  and  any  other 
Federal  agencies  not  mentioned  here 
explicitly.  In  marine  units,  NMFS  will 
be  responsible  for  all  consultations 
regarding  Gulf  sturgeon  and  critical 
habitat.  Any  Federal  projects  that 
extend  into  the  jurisdiction  of  both  the 
Services  will  be  consulted  on  by  the 
FWS  with  internal  coordination  with 
NMFS.  Each  agency  will  conduct  its 


own  intra-agency  consultations  as 
necessary. 

(4)  The  textual  unit  descriptions 
below  are  the  definitive  source  for 
determining  the  critical  habitat 
boundaries.  General  location  maps  by 
unit  are  provided  at  the  end  of  each  unit 
description  and  are  provided  for  general 
guidance  purposes  only,  and  not  as  a 
definitive  source  for  determining  critical 
habitat  boundaries. 

(5)  Unit  1:  Pearl  River  System  in  St. 
Tammany  and  Washington  Parishes  in 
Louisiana  and  Walthall,  Hancock,  Peyl 
River,  Marion,  Lawrence,  Simpson, 
Copiah,  Hinds,  Rankin,  and  Pike 
Counties  in  Mississippi. 

(i)  Unit  1  includes  the  Pearl  River 
main  stem  from  the  spillway  of  the  Ross 
Bamett  Dam,  Hinds  and  Rankin 
Coiuities,  Mississippi,  downstream  to 
where  the  main  stem  river  drainage 


discharges  at  its  month  joining  Lake 
Borgne,  Little  Lake,  or  The  Rigolets  in 
Hancock  County,  Mississippi,  and  St. 
Tammany  Parish,  Louisiana.  It  includes 
the  main  stems  of  the  East  Pearl  River, 
West  Pearl  River,  West  Middle  River, 
Holmes  Bayou,  Wilson  Slough, 
downstre£un  to  where  these  main  stem 
river, drainages  discharge  at  the  mouths 
of  Lake  Borgne,  Little  Lake,  or  The 
Rigolets.  Unit  1  also  includes  the  Bogue 
Chitto  River  main  stem,  a  tributary  of 
the  Pearl  River,  &T>m  Mississippi  State 
Highway  570,  Pike  County,  Mississippi, 
downstream  to  its  confluence  with  the 
West  Pearl  River,  St.  Tanunany  Parish, 
Louisiana.  The  lateral  extent  of  Unit  1 
is  the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

(ii)  Maps  of  Unit  1  follow: 

BILLING  CODE  3510-22-P 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  m^p  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


BIUINQ  CODE  3S10-22-C 

(6)  Unit  2:  Pascagoula  River  System  in 
Forrest,  Perry,  Greene,  George,  Jackson, 
Clarke,  Jones,  and  Wayne  Counties, 
Mississippi. 

(i)  Unit  2  includes  all  of  the 
Pascagoula  River  main  stem  and  its 
distributaries,  portions  of  the  Bouie, 
Leaf,  and  Chickasawhay  tributaries,  and 
all  of  the  Big  Black  Creek  tributary.  It 
includes  the  Bouie  River  main  stem 
beginning  on  the  southern-most  road 
crossing  of  Interstate  59,  Forrest  County, 
Mississippi,  downstream  to  its 
confluence  with  the  Leaf  River,  Forrest 
County,  Mississippi.  The  Leaf  River 


main  stem  beginning  from  Mississippi 
State  Highway  588,  Jones  County. 
Mississippi,  downstream  to  its 
confluence  with  the  Chickasawhay 
River,  George  County,  Mississippi  is 
included.  The  main  stem  of  the 
Chickasawhay  River  from  the  mouth  of 
Oaky  Creek,  Clarke  County,  Mississippi, 
downstream  to  its  confluence  with  the 
Leaf  River,  George  County,  Mississippi 
is  included.  Unit  2  also  includes  Big 
Black  Creek  main  stem  from  its 
confluence  with  Black  and  Red  Creeks, 
Jackson  County,  Mississippi,  to  its 
confluence  with  the  Pascagoula  River, 
Jackson  County,  Mississippi.  All  of  the 


main  stem  of  the  Pascagoula  River  from 
its  confluence  with  the  Leaf  and 
Chickasawhay  Rivers,  George  County, 
Mississippi,  to  the  discharge  of  the  East 
and  West  Pascagoula  Rivers  into 
Pascagoula  Bay,  Jackson  County, 
Mississippi,  is  included.  The  lateral 
extent  of  Unit  2  is  the  ordinary  high 
water  line  on  each  bank  of  the 
associated  rivers  and  shorelines. 

(ii)  Major  shipping  channels  in  this 
unit  are  excluded  under  section  4(b)(2) 
of  the  Act. 

(iii)  Maps  of  Unit  2  follow: 

BaiJNO  CODE  3S10-22-P 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat 
please  refer  to  the  narrative  unit  descriptions. 
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CLARKE 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


Map  2.2 


This  map  is  provided  only  for  Illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  hatMtat 
please  refer  to  the  narrative  unit  descriptions. 
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Map  2.3 


JONES 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  2.4 


This  map  Is  provided  only  for  Illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  2.5 


JACKSON 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


(7)  Unit  3:  Escambia  River  System  in 
Santa  Rosa  and  Escambia  Counties, 
Florida  and  Escambia,  Conecuh,  and 
Covington  Counties,  Alabama. 

(i)  Unit  3  includes  the  Conecuh  River 
main  stem  beginning  just  downstream  of 
the  spillway  of  Point  A  Dam,  Covington 
County,  Alabama,  downstream  to  the 
Florida  State  line,  where  its  name 
changes  to  the  Escambia  River, 
Escambia  County,  Alabama,  and 


Escambia  and  Santa  Rosa  Counties, 
Florida.  It  includes  the  entire  main  stem 
of  the  Escambia  River  downstream  to  its 
discharge  into  Escambia  Bay  and  Macky 
Bay,  Escambia  and  Santa  Rosa  Counties, 
Florida.  All  of  the  distributaries  of  the 
Escambia  River  including  White  River, 
Little  White  River,  Simpson  River,  and 
Dead  River,  Santa  Rosa  Coimty,  Florida 
are  included.  The  Sepulga  River  main 
stem  from  Alabama  Coimty  Road  42, 


Conecuh  and  Escambia  Counties, 
Alabama,  downstream  to  its  confluence 
with  the  Conecuh  River,  Escambia 
County,  Alabama,  is  also  included.  The 
lateral  extent  of  Unit  3  is  the  ordinary 
high  water  line  on  each  bank  of  the 
associated  lakes,  rivers,  and  shorelines, 
(ii)  Maps  of  Unit  3  follow: 

BMJJNG  CODE  35lb-32-l> 


BILLING  CODE  3S10-22-C 
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Map  3.1 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  3.2 


ESCAMBIA 


This  map  is  providecl  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


BILLING  COOC  351l>-22-C 

(8)  Unit  4:  Yellow  River  System  in 
Santa  Rosa  and  Okaloosa  Counties, 
Florida  and  Covington  County, 
Alabama. 

(i)  Unit  4  includes  the  Yellow  River 
main  stem  from  Alabama  State  Highway 
55,  Covington  County,  Alabama, 
downstream  to  its  discharge  at 
Blackwater  Bay,  Santa  Rosa  County, 


Florida.  All  Yellow  River  distributaries 
(including  Weaver  River  and  Skim  Lake) 
discharging  into  Blackwater  Bay  are 
included.  The  Shoal  River  main  stem,  a 
Yellow  River  tributary,  from  Florida 
Highway  85,  Okaloosa  County,  Florida, 
to  its  confluence  with  the  Yellow  River, 
is  included.  The  Blackwater  River  frt>m 
its  confluence  with  Big  Coldwater 
Creek,  Santa  Rosa  County,  Florida, 


downstream  to  its  discharge  into 
Blackwater  Bay  is  included.  Wright 
Basin  and  Cooper  Basin,  Santa  Rosa 
County,  on  the  Blackwater  River  are 
included.  The  lateral  extent  of  Utiit  4  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  lakes,  rivers,  and 
shorelines. 

(ii)  Maps  of  Unit  4  follow: 

BILLINO  CODE  3510-22-P  ^ 
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This  map  Is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nan-ative  unit  descriptions. 
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Map  4.1 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  4.2 


SANTA  ROSA 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  4.3 


OKALOOSA 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


BILLING  CODE  3510-22-C 
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(9)  Unit  5:  Choctawhatchee  River 
System  in  Holmes,  Washington,  and 
Walton  Counties,  Florida  and  Dale, 
Coffee,  Geneva,  and  Houston  Counties, 
Alabama. 

(i)  Unit  5  includes  the 
Choctawhatchee  River  main  stem  hom 
its  confluence  with  the  west  and  east 
fork  of  the  Choctawhatchee  River,  Dale 
County,  Alabama,  downstream  to  its 
discharge  at  Choctawhatchee  Bay, 
Walton  County,  Florida.  The 


distributaries  discharging  into 
Choctawhatchee  Bay  known  as  Mitchell 
River,  Indian  River,  Cypress  River,  and 
Bells  Leg  are  included.  The  Boynton 
Cutoff,  Washington  County,  Florida, 
which  joins  the  Choctawhatchee  River 
main  stem,  and  Holmes  Creek, 
Washington  County,  Florida,  are 
included.  The  section  of  Holmes  Creek 
from  Boynton  Cutoff  to  the  mouth  o( 
Holmes  Creek,  Washington  County, 
Florida,  is  included.  The  Pea  River  main 


stem,  a  Choctawhatchee  River  tributary, 
from  the  Elba  Dam.  Coffee  County, 
Alabama,  to  its  confluence  with  the 
Choctawhatchee  River,  Geneva  County, 
Alabama,  is  included.  The  lateral  extent 
of  Unit  5  is  the  ordinary  high  water  line 
on  each  bank  of  the  associated  rivers 
and  shorelines. 

(ii)  Maps  of  Unit  5  follow: 

BILLING  CODE  3S10-22-P 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat,  - 
please  refer  to  the  narrative  unit  descriptions. 
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Map  5.1 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  hat)itat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


Map  5.2 


WALTON 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nanrative  unit  descriptions. 
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Map  5.3 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


(10)  Unit  6:  Apalachicola  River 
System  in  Franklin,  Gulf,  Liberty, 
Calhoun,  Jackson,  and  Gadsen  Counties, 
Florida. 

(i)  Unit  6  includes  the  Apalachicola 
River  mainstem,  beginning  from  the  Jim 
Woodruff  Lock  and  Dam,  Gadsden  and 
Jackson  Counties,  Flprida,  downstream 
to  its  discharge  at  East  Bay  or 


Apalachicola  Bay,  Franklin  County, 
Florida.  All  Apalachicola  River 
distributaries,  including  the  East  River, 
Little  St.  Marks  River,  St.  Marks  River, 
Franklin  County,  Florida,  to  their 
discharge  into  East  Bay  and/or 
Apalachicola  Bay  are  included.  The 
entire  main  stem  of  the  Brothers  River, 


Franklin  and  Gulf  Counties,  Florida,  a 
tributary  of  the  Apalachicola  River,  is 
included.  The  lateral  extent  of  Unit  6  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

(ii)  Maps  of  Unit  6  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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(11)  Unit  7:  Suwannee  River  System 
in  Hamilton,  Suwannee,  Madison, 
Lafayette,  Gilchrist,  Levy,  Dixie,  and 
Columbia  Coimties,  Florida. 

(i)  Unit  7  includes  the  Suwannee 
River  main  stem,  beginning  hom  its 
confluence  with  Long  Branch  Creek, 
Hamilton  County,  Florida,  downstream 
to  the  mouth  of  the  Suwannee  River.  It 


includes  all  the  Suwannee  River 
distributaries,  including  the  East  Pass, 
West  Pass,  Wadley  Pass,  and  Alligator 
Pass,  Dixie  and  Levy  Counties,  Florida, 
to  their  discharge  into  the  Suwannee 
Sound  or  the  Gulf  of  Mexico.  The 
Withlacoochee  River  main  stem  from 
Florida  State  Road  6,  Madison  and 


Hamilton  Counties,  Florida,  to  its 
confluence  with  the  Suwannee  River  is 
included.  The  lateral  extent  of  Unit  7  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

(ii)  Maps  of  Unit  7  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  halMtat.  For  the  precise  legal  definition  of  critical  habitat 
please  refer  to  the  nan-atlve  tinit  descriptions. 
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Map  7.1 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


This  map  is  provided  only  for  JHustrative  purposes  of  Gulf  pigeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  tiie  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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(12)  Unit  8:  Lake  Pontchartrain,  Lake 
St.  Catherine,  The  Rigolets,  Little  Lake, 
Lake  Borgne,  and  Mississippi  Sound  in 
Jefferson,  Orleans,  St.  Tanunany,  and  St. 
Bernard  Parish,  Louisiana,  Hancock, 
Jackson,  and  Harrison  Counties  in 
Mississippi,  and  in  Mobile  County, 
Alabama. 

(i)  Unit  8  encompasses  Lake 
Pontchartrain  east  of  the  Lake 
Pontchartrain  Causeway,  all  of  Little 
Lake,  The  Rigolets,  Lake  St.  Catherine, 
Lake  Borgne,  including  Heron  Bay,  and 
the  Mississippi  Sound.  Critical  habitat 
follows  the  shorelines  around  the 
perimeters  of  each  included  lake.  The 
Mississippi  Sound  includes  adjacent 
open  bays  including  Pascagoula  Bay, 
Point  aux  Chenes  Bay,  Grand  Bay, 
Sandy  Bay,  and  barrier  island  passes, 
including  Ship  Island  Pass.  Dog  Keys 
Pass,  Horn  Island  Pass,  and  Petit  Bois 


Pass.  The  northern  boundary  of  the 
Mississippi  Sound  is  the  shorelines  of 
the  mainland  between  Heron  Bay  Point, 
Mississippi  and  Point  aux  Pins, 
Alabama.  Critical  habitat  excludes  St. 
Louis  Bay,  north  of  the  railroad  bridge 
across  its  mouth;  Biloxi  Bay,  north  of 
the  U.S.  Highway  90  bridge;  and  Back 
Bay  of  Biloxi.  The  southern  boundary 
follows  along  the  broken  shoreline  of 
Lake  Borgne  created  by  low  swampy 
islands  from  Malheureux  Point  to  Isle 
au  Pitre.  From  the  northeast  point  of  Isle 
au  Pitre,  the  boundary  continues  in  a 
straight  north-northeast  line  to  the  point 
1  nautical  mile  (nm)  (1.9  kilometers 
(km))  seaward  of  the  western  most 
extremity  of  Cat  Island  (30°13'N, 
89°10'W).  The  southern  boundary 
continues  1  nm  (1.9  km)  offshore  of  the 
barrier  islands  and  offshore  of  the  72 
COLREGS  lines  at  barrier  island  passes 
(defined  at  33  CFR  80.815  (c),  (d)  and 


(e))  to  the  eastern  boundary.  Between 
Cat  Island  and  Ship  Island  there  is  no 
72  COLREGS  line.  We  therefore,  have 
defined  that  section  of  the  southern 
boundary  as  1  nm  (1.9  km)  offshore  of 
a  straight  line  drawn  from  the  southern 
tip  of  Cat  Island  to  the  western  tip  of 
Ship  Island.  The  eastern  boundary  is  the 
line  of  longitude  88°18.8'W  from  its 
intersection  with  the  shore  (Point  aux 
Pins)  to  its  intersection  with  the 
southern  boundary.  The  lateral  extent  of 
Unit  8  is  the  mean  (average)  high  water 
(MHW)  line  on  each  shoreline  of  the 
included  water  bodies  or  the  entrance  to 
rivers,  bayous,  and  creeks. 

(ii)  Major  shipping  channels  in  this 
unit,  as  identified  on  standard 
navigation  charts  and  marked  by  buoys, 
are  excluded  under  section  4(b)(2)  of  the 
Act. 

(iii)  Maps  of  Unit  8  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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(13)  Unit  9:  Pensacola  Bay  System  in 
Escambia  and  Santa  Rosa  Counties, 
Florida. 

(i)  Unit  9  includes  Pensacola  Bay  and 
its  adjacent  main  bays  and  coves.  These 
include  Big  Lagoon,  Escambia  Bay,  East 
Bay,  Blackwater  Bay,  Bayou  Grande, 
Macky  Bay,  Saultsmar  Cove,  Bass  Hole 
Cove,  and  Catfish  Basin.  All  other  bays. 


bayous,  creeks,  and  rivers  are  excluded 
at  their  mouths.  The  western  boundary 
is  the  Florida  State  Highway  292  Bridge 
crossing  Big  Lagoon  to  Perdido  Key.  The 
southern  boundary  is  the  72  COLREGS 
line  between  Perdido  Key  and  Santa 
Rosa  Island  (defined  at  33  CFR  80.810 
(g)).  The  eastern  boundary  is  the  Florida 
State  Highway  399  Bridge  at  Gulf 
Breeze,  Florida.  The  lateral  extent  of 


Unit  9  is  the  MHW  line  on  each 
included  bay's  shoreline. 

(ii)  Major  shipping  channels  in  this 
unit,  as  identified  on  standard 
navigation  charts  and  marked  by  buoys, 
are  excluded  under  section  4(b)(2)  of  the 
Act. 

(iii)  A  Map  of  Unit  9  follows: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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BILLI^<G  CODE  3510-22-C 

(13)  I'nit  9: 1'tmsacola  Bay  System  in" 
Escambia  and  Santa  Rosa  Counties. 
Florida. 

(i)  Unit  9  includes  Pensacula  Bay  and 
its  adjacent  main  bays  and  coves.  These 
include  Big  Lagoon,  Escambia  Bay,  East 
Bay.  Blackwater  Bay,  Bayou  (Jrande, 
Macky  Bay,  Saultsmar  Cove,  Bass  Hole 
Cove,  and  Catfish  Basin.  All  other  bays. 


bayous,  creeks,  and  rivers  are  excluded 
at  their  mouths.  The  western  boundary 
is  the  Florida  State  Highway  292  Bridge 
crossing  Big  Lagoon  to  Perdido  Key.  The 
southern  boundary  is  the  72  COLREGS 
line  between  Perdido  Key  and  Santa 
Rosa  Island  (defined  at  33  CFR  80.810 
(g)).  The  eastern  boundary  is  the  Florida 
State  Highway  399  Bridge  at  Gulf 
Breeze.  Florida.  The  lateral  extent  of 


Unit  9  is  the  MHW  line  on  each 
included  bays  shoreline. 

(ii)  Major  shipping  channels  in  this 
unit,  as  identified  on  standard 
navigation  charts  and  marked  by  buoys, 
are  excluded  under  section  4(b)(2)  of  the 
Act. 

(iii)  A  Map  of  Unit  9  follows: 
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(14)  Unit  10:  Santa  Rosa  Sound  in 
Escambia,  Santa  Rosa,  and  Okaloosa 
Counties,  Florida. 

(i)  Unit  10  includes  the  Santa  Rosa 
Sound,  bounded  on  the  west  by  the 


Florida  State  Highway  399  bridge  in 
Gulf  Breeze,  Florida.  The  eastern 
boundary  is  the  U.S.  Highway  98  bridge 
in  Fort  Walton  Beach,  Florida.  The 
northern  and  southern  boundaries  of 


Unit  10  are  formed  by^the  shorelines  to 
the  MHW  line  or  by  thKgntrance  to 
rivers,  bayous,  and  creeks.  , 

(ii)  A  Map  of  Unit  10  follows: 
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(15)  Unit  11:  Florida  Nearshore  Gulf 
of  Mexico  Unit  in  Escambia,  Santa  Rosa, 
Okaloosa,  Walton,  Bay,  and  Gulf 
Counties  in  Florida. 

(i)  Unit  11  includes  a  portion  of  the 
Gulf  of  Mexico  as  defined  by  the 
following  boundaries.  The  western 
boundary  is  the  line  of  longitude 
87°20.0'W  (approximately  1  nm  (1.9  km) 


west  of  Pensacola  Pass)  from  its 
intersection  with  the  shore  to  its 
intersection  with  the  southern 
boundary.  The  northern  boundary  is  the 
MHW  of  the  mainland  shoreline  and  the 
72  COLREGS  lines  at  passes  as  defined 
at  30  CFR  80.810  (a-g).  The  southern 
boundary  is  1  nm  (1.9  km)  offshore  of 
the  northern  boundary.  The  eastern 


boundary  is  the  line  of  longitude 
85''17.0'W  from  its  intersection  with  the 
shore  (near  Money  Bayou  between  Cape 
San  Bias  and  Indian  Peninsula)  to  its 
intersection  with  the  southern 
boundary. 

(ii)  A  Map  of  Unit  11  follows: 
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(16)  Unit  12:  Choctawhatchee  Bay  in 
Okaloosa  and  Walton  Counties,  Florida. 

(i)  Unit  12  includes  the  main  body  of 
Choctawhatchee  Bay,  Hogtown  Bayou, 
Jolly  Bay,  Bunker  Cove,  and  Grassy 
Cove.  All  other  bayous,  creeks,  rivers 


are  excluded  at  their  mouths/entrances. 
The  western  boundary  is  the  U.S. 
Highway  98  bridge  at  Fort  Walton 
Beach,  Florida.  The  southern  boundary 
is  the  72  COLREGS  line  across  East 


(£)estin)  Pass  as  defined  at  33  CFR 
80.810  (f).  The  lateral  extent  of  Unit  12 
is  the  MHW  line  on  each  shoreline  of 
the  included  vyater  bodies. 

(ii)  A  Map  c^  Unit  12  follows: 
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(17)  Unit  13:  Apalachicola  Bay  in  Gulf       (i)  Unit  13  includes  the  main  body  of 
and  Frankhn  County,  Florida.  Apalachicola  Bay  and  its  adjacent 
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sounds,  bays,  and  the  nearshore  waters 
of  the  Gulf  of  Mexico.  These  consist  of 
St.  Vincent  Sound,  including  Indian 
Lagoon;  Apalachicola  Bay  including 
Horseshoe  Cove  and  All  Tides  Cove; 
East  Bay  including  Little  Bay  and  Big 
Bay;  and  St  George  Sound,  including 
Rattlesnake  Cove  and  East  Cove.  Barrier 
Island  passes  (Indian  Pass,  West  Pass, 
and  East  Pass)  are  also  included.  Sike's 
cut  is  excluded  from  the  lighted  buoys 
on  the  Gulf  of  Mexico  side  to  the  day 


boards  on  the  bay  side.  The  southern 
boundary  includes  water  extending  into 
the  Gulf  of  Mexico  1  nm  (1.9  km)  from 
the  MHW  line  of  the  barrier  islands  and 
from  72  COLREGS  lines  between  the 
barrier  islands  (defined  at  33  CFR 
80.805  (e)-(h)).  The  western  boundary  is 
the  line  of  longitude  85°17.0'W  from  its 
intersection  with  the  shore  (near  Money 
Bayou  between  Cape  San  Bias  and 
Indian  Peninsula)  to  its  intersection 
with  the  southern  boundary.  The 


eastern  boundary  is  formed  by  a  straight 
line  drawn  from  the  shoreline  of  Lanark 
Village  at  29°53.1'N,  84°35.0'W  to  a 
point  that  is  1  nm  (1.9  km)  offshore  from 
the  northeastern  extremity  of  Dog  Island 
at  29°49.6'N,  84''33.2'W.  The  lateral 
extent  of  Unit  13  is  the  MHW  line  on 
each  shoreline  of  the  included  water 
bodies  or  the  entrance  of  excluded 
rivers,  bayous,  and  creeks, 
(ii)  A  Map  of  Unit  13  follows: 
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(18)  Unit  14:  Suwannee  Sound  in 
Dixie  and  Levy  Counties,  Florida. 

(i)  Unit  14  includes  Suwannee  Sound 
and  a  portion  of  adjacent  Gulf  of  Mexico 
waters  extending  9  nm  from  shore  (16.7 
km)  out  to  the  State  territorial  water 
boundary.  Its  northern  boundary  is 
formed  by  a  straight  line  from  the 


northern  tip  of  Big  Pine  Island  (at 
approximately  29''23'N.  SS^IZTV)  to  the 
Federal-State  boundary  at  29°1 7'N, 
83°21'W.  The  southern  boundary  is 
formed  by  a  straight  line  from  the 
southern  tip  of  Richards  Island  (at 
approximately  83°04'W.  29°11'N)  to  the 
Federal-State  boundary  at  83°15'W, 


29''04'N.  The  lateral  extent  of  Unit  14  is 
the  MHW  line  along  the  shorelines  and 
the  mouths  of  the  Suwannee  River  (East 
and  West  Pass),  its  distributaries,  and 
other  rivers,  creeks,  or  water  bodies, 
(ii)  A  Map  of  Unit  14  follows: 
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(19)(i)  The  river  reaches  within  Units 
1  to  7  as  critical  habitat  lie  within  the 


ordinary  high  water  line.  As  defined  in 
33  CFR  32.911,  the  ordinary  high  water 
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line  on  non-tidal  rivers  is  the  line  on  the 
shore  established  by  the  fluctuations  of 
water  and  indicated  by  physical 
characteristics  3uch  as  a  clear,  natural 
line  impressed  on  the  bank;  shelving; 
changes  in  the  character  of  soil; 
destruction  of  terrestrial  vegetation;  the 
presence  of  litter  and  debris;  or  other 
appropriate  means  that  consider  the 
characteristics  of  the  surrounding  areas. 

(ii)  The  downstream  limit  of  the 
riverine  units  is  the  mouth  of  each  river. 
The  mouth  is  defined  as  rkm  0  (rmi  0). 
Although  the  interface  of  fresh  and 
saltwater,  referred  to  as  the  saltwater 
wedge,  occurs  within  the  lower-most 
reach  of  a  river,  for  ease  in  delineating 
critical  habitat  units,  we  are  defining  the 
boundary  between  the  riverine  and 
estuarine  units  as  rkm  0  (rmi  0). 

(iii)  Regulatory  jurisdiction  in  coastal 
areas  extends  to  the  line  on  the  shore 
reached  by  the  plane  of  the  mean 
(average)  high  water  (MHW)  (33  CFR 
329.12(a)(2)).  All  bays  and  estuaries 
within  Units  8  to  14  therefore,  lie  below 
the  MHW  lines.  Where  precise 
determination  of  the  actual  location 
becomes  necessary,  it  must  be 
established  by  survey  with  reference  to 
the  available  tidal  datum,  preferably 
averaged  over  a  period  of  18.6  years. 
Less  precise  methods,  such  as 
observation  of  the  "apparent  shoreline" 
which  is  determined  by  reference  to 
physical  markings,  lines  of  vegetation, 
may  be  used  only  where  an  estimate  is 
needed  of  the  line  reached  by  the  mean 
high  water. 

(iv)  The  term  72  COLREGS  is  defined 
as  demarcation  lines  which  delineate 
those  waters  upon  which  mariners  shall 
comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  and  those  waters  upon  which 
-  mariners  shall  comply  with  the  Inland 
Navigation  Rules  (33  CFR  80.01).  The 
waters  inside  of  these  lines  are  Inland 
Rules  waters  and  the  waters  outside  the 
lines  are  COLREGS  waters.  These  lines 
are  defined  in  33  CFR  80,  and  have  been 
used  for  identification  purposes  to 
delineate  boundary  lines  of  the 
estuarine  and  marine  habitat  Units  8. 9, 
11,  and  12. 

(20)  Critical  habitat  does  not  include 
existing  developed  sites  such  as  dams, 
piers,  marinas,  bridges,  boat  ramps, 
exposed  oil  and  gas  pipelines,  oil  rigs, 
and  similar  structures  or  designated 
public  swimming  areas. 


PART  226— {AMENDED] 

1.  The  authority  citation  for  50  CFR 
part  226  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1533. 


2.  Section  226.214  is  added  to  read  as 
follows: 

§  226.214    Critical  habitat  for  Gulf  sturgeon. 

Gulf  stiugeon  is  under  the  joint 
jurisdiction  of  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  National 
Marine  Fisheries  Service  (NMFS).  The 
FWS  will  maintain  primary 
responsibility  for  recovery  actions  and 
NMFS  will  assist  in  and  continue  to 
fund  recovery  actions  pertaining  to 
estuarine  and  marine  habitats.  In 
riv6rine  units,  the  FWS  will  be 

^responsible  for  all  consultations 
regarding  Gulf  sturgeon  and  critical 
habitat.  In  estuarine  units,  we  will 
divide  responsibility  based  on  the 
action  agency  involved.  The  FWS  will 
consult  with  the  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  the  U.S.  Coast 
Guard,  and  the  Federal  Emergency 
Management  Agency.  NMFS  will    - 
consult  with  the  Department  of  Defense, 
U.S.  Army  Corps  of  Engineers,  Minerals 
Management  Service  and  any  other 
Federal  agencies  not  mentioned  here 
explicitly.  In  rfiarine  units.  NMFS  will 
be  responsible  for  all  consultations 
regarding  Gulf  sturgeon  and  critical 
habitat.  Any  Federal  projects  that 
extend  into  the  jurisdiction  of  both  the 
Services  will  be  consulted  on  by  the 
FWS  with  internal  coordination  with 
NMFS.  Each  agency  will  conduct  its 
own  intra-agency  consultations  as 
necessary. 

The  primary  constituent  elements 
essential  for  the  conservation  of  Gulf 
sturgeon  are  those  habitat  components 
that  support  feeding,  resting,  and 
sheltering,  reproduction,  migration,  and 
physical  features  necessary  for 
maintaining  the  natural  processes  that 
support  these  habitat  components.  The 
primary  constituent  elements  include: 
abundant  prey  items  within  riverine 
habitats  for  larval  and  juvenile  life 
stages,  and  within  estuarine  and  marine 
habitats  and  substrates  for  juvenile, 
subadult.  and  adult  life  stages;  riverine 
spawning  sites  with  substrates  suitable 
for  egg  deposition  and  development, 
such  as  limestone  outcrops  and  cut 
limestone  banks,  bedrock,  large  gravel 
or  cobble  beds,  marl,  soapstone  or  hard 
clay;  riverine  aggregation  areas,  also 
referred  to  as  resting,  holding,  and 
staging  areas,  used  by  adult,  subadult, 
and/or  juveniles,  generally,  but  not 
always,  located  in  holes  below  normal 
riverbed  depths,  believed  necessary  for 
minimizing  energy  expenditures  during 
fresh  water  residency  and  possibly  for 
osmoregulatory  functions;  a  flow  regime 
(i.e.,  the  magnitude,  frequency, 
duration,  seasonality,  and  rate-of-change 
of  fresh  water  discharge  over  time) 


-necessary  for  normal  behavior,  growth, 
and  survival  of  all  life  stages  in  the 
riverine  environment,  including 
migration,  breeding  site  selection, 
courtship,  egg  fertilization,  resting,  and 
staging;  and  necessary  for  maintaining 
spawning  sites  in  suitable  condition  for 
egg  attachment,  eggs  sheltering,  resting, 
and  larvae  staging;  water  quality, 
including  temperature,  salinity.  pH, 
hardness,  turbidity,  oxygen  content,  and 
other  chemical  characteristics, 
necessary  for  normal  behavior,  growth, 
and  viability  of  all  life  stages;  sediment  , 
quality,  including  texture  and  other 
chemical  characteristics,  necessary  for 
normal  behavior,  growth,  and  viability 
of  all  life  stages;  and  safe  and 
unobstructed  migratory  pathways 
necessary  for  passage  within  and 
between  riverine,  estuarine.  and  marine 
habitats  {e.g.  a  river  unobstructed  by  any 
permanent  structure,  or  a  dammed  river 
that  still  allows  for  passage). 

The  river  reaches  within  Units  1  to  7 
as  critical  habitat  lie  within  the  ordinary 
high  water  line.  As  defined  in  33  CFR 
329.11.  the  ordinary  high  water  line  on 
non-tidal  rivers  is  the  line  on  the  shore 
established  by  the  fluctuations  of  water 
and  indicated  by  physical 
characteristics  such  as  a  clear,  natural 
line  impressed  on  the  bank;  shelving; 
changes  in  the  character  of  soil; 
destruction  of  terrestrial  vegetation;  the 
presence  of  litter  and  debris;  or  other 
appropriate  means  that  consider  the 
characteristics  of  the  surrounding  areas. 
The  downstream  limit  of  the  riverine 
units  is  the  mouth  of  each  river.  The 
mouth  is  defined  as  rkm  0  (rmi  0). 
Although  the  interface  of  fresh  and 
saltwater,  referred  to  as  the  saltwater 
wedge,  occurs  within  the  lower-most 
reach  of  a  river,  for  ease  in  delineating 
critical  habitat  units,  we  are  defining  the 
boundary  between  the  riverine  and 
estuarine  units  as  rkm  0  (rmi  0). 

Regulatory  jurisdiction  in  coastal 
areas  extends  to  the  line  on  the  shore 
reached  by  the  plane  of  the  mean 
(average)  high  water  (MHW)  (33  CFR 
329.12(a)(2)).  All  bays  and  estuaries 
within  Units  8  to  14.  therefore,  lie  below 
the  MHW  lines.  Where  precise 
determination  of  the  actual  location 
becomes  necessary,  it  must  be 
established  by  survey  with  reference  to 
the  available  tidal  datum,  preferably 
averaged  over  a  period  of  18.6  years. 
Less  precise  methods,  such  as 
observation  of  the  "apparent  shoreline" 
which  is  determined  by  reference  to 
physical  markings,  lines  of  vegetation, 
may  be  used  only  where  an  estimate  is 
needed  of  the  line  reached  by  the  mean 
high  water. 

The  term  72  COLREGS  is  defined  as 
demarcation  lines  which  delineate  those 
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waters  upon  which  mariners  shall 
comply  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  and  those  waters  upon  which 
mariners  shall  comply  with  the  Inland 
Navigation  Rules  (33  CFR  80.01).  The 
waters  inside  of  these  lines  are  Inland 
Rules  waters  and  the  waters  outside  the 
lines  are  COLREGS  waters.  These  lines 
are  defined  in  33  CFR  part  80,  and  have 
been  used  for  identification  purposes  to 
delineate  boimdary  lines  of  the 
estuarine  and  marine  habitat  Units  8,  9, 
11,  and  12. 

Critical  habitat  does  not  include 
existing  developed  sites  such  as  dams, 
piers,  marinas,  bridges,  boat  ramps, 
exposed  oil  and  gas  pipelines,  oil  rigs, 
and  similar  structures  or  designated 
public  swimming  areas. 

Critical  habitat  units  are  depicted  for 
Louisiana,  Mississippi,  Alabama  and 


Florida  on  the  maps  below.  The  textual 
unit  descriptions  below  are  definitive 
sources  for  determining  the  critical 
habitat  boundaries.  General  location 
maps  by  unit  a^  provided  for  general 
guidance  purposes  only,  and  not  as  a 
definitive  source  for  determining  critical 
habitat  boimdaries. 

(a)  Unit  1 :  Peart  River  System  in  St. 
Tammany  and  Washington  Parishes  in 
U>uisiana  and  Walthall.  Hancock.  Pearl 
River,  Marion,  Lawrence,  Simpson, 
Copiah,  Hinds,  Rankin,  and  Pike 
Counties  in  Mississippi. 

(1)  Unit  1  includes  the  Pearl  River 
main  stem  frtim  the  spillway  of  the  Ross 
Barnett  Dam,  Hinds  and  Rankin 
Counties,  Mississippi„downstream  to 
where  the  main  stem  river  drainage 
discharges  at  its  mouth  joining  Lake 
Borgne,  Little  Lake,  or  The  Rigolets  in 
Hancock  County,  Mississippi,  and  St. 


Tammany  Parish,  Louisiana.  It  includes 
the  main  stems  of  the  East  Pearl  River. 
West  Pearl  River,  West  Middle  River, 
Holmes  Bayou,  Wilson  Slough, 
downstream  to  where  these  main  stem 
river  drainages  discharge  at  the  mouths 
of  Lake  Borgne,  Little  Lake,  or  The 
Rigolets.  Unit  1  also  includes  the  Bogue 
Chitto  River  main  stem,  a  tributary  of 
the  Pearl  River,  from  Mississippi  State 
Highway  570,  Pike  County,  Mississippi, 
downstream  to  its  confluence  with  the 
West  Pearl  River,  St.  Tammany  Parish, 
Louisiana.  The  lateral  extent  of  Unit  1 
is  the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

(2)  Maps  of  Unit  1  follow:   ' 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  hat)itat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  1.1 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  1.2 
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This  map  Is  provided  only  for  Illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat 
please  refer  to  the  narrative  unit  descriptions. 


■NJUNG  COM  3S10-22-C 

(b)  Unit  2:  Pascagoula  River  System  in 
Forrest,  Perry.  Greene,  George,  Jackson, 
Clarke,  Jones,  and  Wayne  Counties, 
Kfississippi. 

(1)  Unit  2  includes  all  of  the 
Pascagoula  River  main  stem  and  its 
distributaries,  portions  of  the  Bouie, 
Leaf,  and  Chickasawhay  tributaries,  and 
all  of  the  Big  Black  Creek  tributary.  It 
includes  the  Bouie  River  main  stem 
beginning  on  the  southern-most  road 
crossing  of  Interstate  59,  Forrest  County, 
Mississippi,  downstream  to  its 
confluence  with  the  Leaf  River,  Forrest 
Coimty,  Mississippi.  The  Leaf  River 


main  stem  beginning  from  Mississippi 
State  Highway  588,  Jones  County. 
Mississippi,  downstream  to  its 
confluence  with  the  Chickasawhay 
River.  George  County,  Mississippi  is 
included.  The  main  stem  of  the 
Chickasawhay  River  from  the  mouth  of 
Oaky  Creek,  Clarke  County,  Mississippi, 
downstream  to  its  confluence  with  the 
Z^af  River,  George  County,  Mississippi 
is  included.  Unit  2  also  includes  Big 
Black  Creek  main  stem  from  its 
confluence  with  Black  and  Red  Creeks, 
Jackson  County,  Mississippi,  to  its 
confluence  with  the  Pascagoula  River, 
Jackson  County,  Mississippi.  All  of  the 


main  stem  of  the  Pascagoula  River  frtim 
its  confluence  with  the  Leaf  and 
Chickasawhay  Rivers,  George  County. 
Mississippi,  to  the  discharge  of  the  East 
and  West  Pascagoula  Rivers  into 
Pascagoula  Bay,  Jackson  County, 
Mississippi,  is  included.  The  lateral 
extent  of  Unit  2  is  the  ordinary  high 
water  line  on  each  bank  of  the 
associated  rivers  and  shorelines. 

(2)  Major  shipping  channels  in  this 
imit  are  excluded  under  section  4(b)(2) 
of  the  Act. 

(3)  Maps  of  Unit  2  follow: 
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TNs  map  is  provided  only  for  Illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  hat)ltat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat 
please  refer  to  the  narrative  unit  descriptions. 
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Map  2.3 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nanrative  unit  descriptions. 
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Map  2.4 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  Is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  hat)itat, 
please  refer  to  the  narrative  unit  descriptions. 


BHJJNG  CODE  3610-22-C 

(c)  Unit  3:  Escambia  River  System  in 
Santa  Rosa  and  Escambia  Counties, 
Florida  and  Escambia,  Conecuh,  and 
Covington  Counties,  Alabama. 

(1)  Unit  3  includes  the  Conecuh  River 
main  stem  beginning  just  downstream  of 
the  spillway  of  Point  A  Dam,  Covington 
Coimty,  Alabama,  downstream  to  the 
Florida  State  line,  where  its  name 
changes  to  the  Escambia  River, 


Escambia  County,  Alabama,  and 
Escambia  and  Santa  Rosa  Counties, 
Florida.  It  includes  the  entire  main  stem 
of  the  Escambia  River  dovtmstream  to  its 
discharge  into  Escambia  Bay  and  Macky 
Bay,  Escambia  and  Santa  Rosa  Coimties. 
Florida.  All  of  the  distributaries  of  the 
Escambia  River  including  White  River, 
Little  White  River,  Simpson  River,  and 
Dead  River,  Santa  Rosa  County,  Florida 
are  included.  The  Sepulga  River  main 


stem  from  Alabama  Coimty  Road  42, 
Conecuh  and  Escambia  Counties, 
Alabama,  dovmstream  to  its  confluence 
with  the  Conecuh  River,  Escambia 
County,  Alabama,  is  also  included.  The 
lateral  extent  of  Unit  3  is  the  ordinary 
high  water  line  on  each  bank  of  the 
associated  lakes,  rivers,  and  shorelines. 

(2)  Maps  of  Unit  3  follow: 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  3.1 


This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  hal)itat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  3.2 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  nan^tive  unit  descriptions. 


BHJJNG  CODE  3510-22-C 

(d)  Unit  4:  Yellow  River  System  in 
Santa  Rosa  and  Okaloosa  Counties, 
Florida  and  Covington  County, 
Alabama. 

(1)  Unit  4  includesjrtie  Yellow  River 
main  stem  from  Alabama  State  Highway 
55,  Covington  County,  Alabama, 
downstream  to  its  discharge  at 
Blackwater  Bay,  Santa  Rosa  County, 


Florida.  All  Yellow  River  distributaries 
(including  Weaver  River  and  Skim  Lake) 
discharging  into  Blackwater  Bay  are 
included.  The  Shoal  River  main  stem,  a 
Yellow  River  tributary,  from  Florida 
Highway  85,  Okaloosa  County,  Florida, 
to  its  confluence  with  the  Yellow  River, 
is  included.  The  Blackwater  River  from 
its  confluence  with  Big  Coldwater 
Creek,  Santa  Rosa  County,  Florida, 


downstream  to  its  discharge  into 
Blackwater  Bay  is  included.  Wright 
Basin  and  Cooper  Basin,  Santa  Rosa 
County,  on  the  Blackwater  River  are 
included.  The  lateral  extent  of  Unit  4  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  lakes,  rivers,  and 
shorelines. 

(2)  Maps  of  Unit  4  follow: 

BILUNG  CODE  3510-22-P 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
.  critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  Is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


This  map  Is  provided  only  for  Illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  4.4 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  hat>itat^ 
please  refer  to  the  nanrative  unit  descriptions. 


BILLING  COOE  3510-22-C 

(e)  Unit  5:  Choctawhatchee  River 
System  in  Holmes,  Washington,  and 
Walton  Counties,  Florida  and  Dale, 
Coffee,  Geneva,  and  Houston  Counties, 
Alabattia. 

(1)  Unit  5  includes  the 
Choctawhatchee  River  main  stem  from 
its  confluence  with  the  west  and  east 
fork  of  the  Choctawhatchee  River,  Dale 
County,  Alabama,  downstream  to  Its 
discharge  at  Choctawhatchee  Bay, 


Walton  Coimty,  Florida.  The 
distributaries  discharging  into 
Choctawhatchee  Bay  known  as  Mitchell 
River,  Indian  River,  Cypress  River,  and 
Bells  Leg  are  included.  The  Boynton 
Cutoff,  Washington  County,  Florida, 
which  joins  the  Choctawhatchee  River 
main  stem,  and  Holmes  Creek, 
Washington  County,  Florida,  are 
included.  The  section  of  Holmes  Creek 
from  Boynton  Cutoff  to  the  mouth  of 
Holmes  Creek,  Washington  County, 


Florida,  is  included.  The  Pea  River  main 
stem,  a  Choctawhatchee  River  tributary, 
from  the  Elba  Dam,  Coffee  County, 
Alabama,  to  its  confluence  with  the 
Choctawhatchee  River,  Geneva  County, 
Alabama,  is  included.  The  lateral  extent 
of  Unit  5  is  the  ordinary  high  water  line 
on  each  bank  of  the  associated  rivers 
and  shorelines. 

(2)  Maps  of  Unit  5  follow: 

BILLmG  COOE  3$10-22-P 
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This  map  is  provided  only  for  Illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


This  map  Is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  hat>itat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


aiujNQ  COM  M^9-n-c 

(f)  Unit  6:  Apalachicola  River  System 
in  Franklin.  Gulf,  Liberty,  Calhoun. 
Jackson,  and  Gadsen  Counties,  Florida. 

(1)  Unit  6  includes  the  Apalachicola 
River  mainstem,  beginning  from  the  Jim 
Woodruff  Lock  and  Dam,  Gadsden  and 
Jackson  Counties,  Florida,  downstream 
to  its  discharge  at  East  Bay  or 


Apalachicola  Bay,  Franklin  Coimty, 
Florida.  All  Apalachicola  River 
distributaries,  including  the  East  River, 
Little  St.  Marks  River.  St.  Marks  River, 
Franklin  County,  Florida,  to  their 
discharge  into  East  Bay  and/or 
Apalachicola  Bay  are  included.  The 
entire  main  stem  of  the  Brothers  River, 


Franklin  and  Gulf  Counties,  Florida,  a 
trihutary  of  the  Apalachicola  River,  is 
included.  The  lateral  extent  of  Unit  6  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

(2)  Maps  of  Unit  6  follow: 

BILLMaCOOE  3810-22-^ 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  haJjitat.  For  the  precise  legal  definition  of  critical  halMtat, 
please  refer  to  the  na^ative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


BILLING  CODE  35ia-22-C 

(g)  Unit  7:  Suwannee  River  System  in 
Hamilton,  Suwannee,  Madison, 
Lafayette,  Gilchrist,  Levy,  Dixie,  and 
Columbia  Counties,  Florida. 

(1)  Unit  7"  includes  the  Suwannee 
River  main  stem,  beginning  from  its 
•confluence  with  Long  Branch  Creek, 
Hamilton  County,  Florida,  downstream 


h 


to  the  mouth  of  the  Suwannee  River 
includes  all  the  Suwannee  River 
distributaries,  including  the  East  Pass, 
West  Pass,  Wadley  Pass,  and  Alligator 
Pass,  Dixie  and  Levy  Counties,  Florida 
to  their  discharge  into  the  Suwanfiee 
Sound  or  the  Gulf  of  Mexico.  The 
Withlacoochee  River  main  stem  from 
Florida  State  Road  6,  Madison  and 


Hamilton  Counties,  Florida,  to  its 
confluence  with  the  Suwannee  River  is 
included.  The  lateral  extent  of  Unit  7  is 
the  ordinary  high  water  line  on  each 
bank  of  the  associated  rivers  and 
shorelines. 

(2)  Maps  of  Unit  7  follow: 

BILUNG  CODE  3510-22-P 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  ttie  precise  legal  definition  of  cntical  habitat, 
please  refer  to  the  nan-ative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  hat)itat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


This  map  is  provided  only  for  Illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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Map  7.3 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


BILLING  CODE  3S10-22-C 

(h)  Unit  8:  Lake  Pontchartrain,  Lake 
St.  Catherine,  The  Rigolets,  Little  Lake, 
Lake  Borgne,  and  Mississippi  Sound  in 
Jefferson,  Orleans,  St.  Tammany,  and 
•  St.  Bernard  Parish,  Louisiana,  Hancock, 
Jackson,  and  Harrison  Counties  in 
Mississippi,  and  in  Mobile  County. 
Alabama. 

(1)  Unit  8  encompasses  Lake 
Pontchartrain  east  of  the  Lake 
Pontchartrain  Causeway,  all  of  Little 
Lake,  The  Rigolets,  Lake  St.  Catherine, 
Lake  Borgne,  including  Heron  Bay,  and 
the  Mississippi  Sound.  Critical  habitat 
follows  the  shorelines  around  the 
perimeters  of  each  included  lake.  The 
Mississippi  Sound  includes  adjacent 
open  bays  including  Pascagoula  Bay, 
Point  aux  Chenes  Bay,  Grand  Bay, 
Sandy  Bay,  and  barrier  island  passes, 
including  Ship  Island  Pass,  Dog  Keys 
Pass,  Horn  Island  Pass,  and  Petit  Bois 


Pass.  The  northern  boundary  of  the 
Mississippi  Sound  is  the  shorelines  of 
the  mainland  between  Heron  Bay  Point, 
MS  and  Point  aux  Pins,  AL.  Designated 
critical  habitat  excludes  St.  Louis  Bay,' 
.  north  of  the  railroad  bridge  across  its 
mouth;  Biloxi  Bay,  north  of  the  U.S. 
Highway  90  bridge;  and  Back  Bay  of 
Biloxi.  The  southern  boundary  follows 
along  the  broken  shoreline  of  Lake 
Borgne  created  by  low  swampy  islands 
from  Malheureux  Point  to  Isle  au  Pitre. 
From  the  northeast  point  of  Isle  au  Pitre, 
the  boundary  continues  in  a  straight 
north-northeast  line  to  the  point  1  nm 
(1.9  km)  seaward  of  the  western  most 
extremity  of  Cat  Island  (SCIS'T^J, 
89°10'^).  The  southern  boundary 
continues  1  nm  (1.9  km)  offshore  of  the 
barrier  islands  and  offshore  of  the  72 
COLREGS  lines  at  barrier  island  passes 
(defined  at  33  CFR  80.815  (c)),  (d)  and 
(e)  to  the  eastern  boundary.  Between  Cat 


Island  and  Ship  Island  there  is  no  72 
COLREGS  line.  We  therefore,  have 
defined  that  section  of  the  southern 
boundary  as  1  nm  (1.9  km)  offshore  of 
a  straight  line  drawn  from  the  southern 
tip  of  Cat  Island  to  the  western  tip  of 
Ship  Island.  The  eastern  boundary  is  the 
line  of  longitude  88°18.8'^  from  its 
intersection  with  the  shore  (Point  aux 
Pins)  to  its  intersection  with  the 
southern  boundary.  The  lateral  extent  of 
Unit  8  is  the  MHW  line  on  each 
shoreline  of  the  included  water  bodies 
or  the  entrance  to  rivers,  bayous,  and 
creeks. 

(2)  Major  shipping  channels  in  this 
unit,  as  identified  on  standard 
navigation  charts  and  marked  by  buoys, 
are  excluded  under  «eclion  4(b)(2)  of  the 
Act. 

(3)  Majis  of  Unit  8  follow: 

BILLING  CODE  351fr-22-f> 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  Fbr  the  precise  legal  definition  of  critical  habitat.    . 
please  refer  to  the  nan'ative  unit  descriptions. 
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This  map  is  provided  only  for  illustrative  purposes  of  Gulf  Sturgeon 
critical  habitat.  For  the  precise  legal  definition  of  critical  habitat, 
please  refer  to  the  narrative  unit  descriptions. 


BILUNG  C006  3510-23-C 

(i)  Unit  9:  Pensacola  Bay  System  in 
Escambia  and  Santa  Rosa  Counties, 
Florida. 

(1)  Unit  9  includes  Pensacola  Bay  and 
its  adjacent  main  bays  and  coves.  These 
include  Big  Lagoon,  Escambia  Bay,  East 
Bay,  Blackwater  Bay,  Bayou  Grande, 
Macky  Bay,  Saultsmar  Cove,  Bass  Hole 
'  Cove,  and  Catfish  Basin.  All  other  bays. 


bayous,  creeks,  and  rivers  are  excluded 
at  their  mouths.  The  western  boundary 
is  the  Florida  State  Highway  292  Bridge 
crossing  Big  Lagoon  to  Perdido  Key.  The 
southern  boundary  is  the  72  COLWEGS 
line  between  Perdido  Key  and  Santa 
Rosa  island  (defined  at  33  CFR 
80.810(g3).  The  eastern  boimdary  is  the 
Florida  State  Highway  399  Bridge  at 
Gulf  Breeze,  FL.  The  lateral  extent  of 


Unit  9  is  the  MHW  line  on  each 
included  bay's  shoreline. 

(2)  Major  shipping  channels  in  this 
unit,  as  identihed  on  standard 
navigation  charts  and  marked  by  buoys, 
are  excluded  under  section  4(b)(2)  of  the 
Act. 

(3)  A  Map  of  Unit  9  follows: 

BILUNG  CODE  3S10-22-P 
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BILUNG  CODE  3510-22-C 

(j)  Unit  10:  Santa  Rosa  Sound  in 
Escambia,  Santa  Rosa,  and  Okaloosa 
Counties,  Florida. 

(1)  Unit  10  includes  the  Santa  Rosa 
Sound,  bounded  on  the  west  by  the 


Florida  State  Highway  399  bridge  in 
Gulf  Breeze,  FL.  The  eastern  boundary' 
is  the  U.S.  Highway  98  bridge  in  Fort 
Walton  Beach,  FL.  The  northern  and 
southern  boundaries  of  Unit  10  are 


formed  by  the  shorelines  to  the  MHW 
line  or  by  the  entrance  to  rivers,  bayous, 
and  creeks. 

(2)  A  Map  of  Unit  10  follows:  , 

BILUNG  COOE  3510-22-P  "^ 
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(k)  Unit  1 1 :  Florida  Nearshore  Gulf  of     Okaloosa.  Walton.  Bay.  and  Gulf 
Mexico  Unit  in  E$cambia,  Santa  Rosa,        Counties.  Florida. 
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(1)  Unit  11  includes  a  portion  of  the 
Gulf  of  Mexico  as  defined  by  the 
following  boundaries.  The  western 
boundary  is  the  line  of  longitude 
87"'20.0'W  (approximately  1  nm  (1.9  km) 
west  of  Pensacola  Pass)  from  its 
intersection  with  the  shore  to  its 
intersection  with  the  southern 


boundary.  The  northern  boundary  is  the 
MHW  of  the  mainland  shoreline  and  the 
72  COLREGS  lines  at  passes  as  defined 
at  30  CFR  80.810  (a-g).  The  southern 
boundary  is  1  lun  (1.9  km)  offshore  of 
the  northern  boundary.  The  easton 
boundary  is  the  line  of  longitude 
85''17.0'W  from  its  intersection  with  the 


shore  (near  Money  Bayou  between  Cape 
San  Bias  and  Indian  Peninsula)  to  its 
intersection  with  the  southern 
boundary. 

(2)  A  Map  of  Unit  11  follows: 

BILUNG  COOE  3510-22-P 


13490  Federal  Register /Vol.  68,  No.  53 /Wednesday.  March  19.  2003 /Rules  and  Regulations 


Federal  Register / Vol.  68,  No.  53 / Wednesday,  March  19,  2003 /Rules  and  Regulations  13491 


CM 


SI 

Is 

JS  o 
o  '^ 
o  -c 

5" 


e  t 


8  g  ?« 

•C     .^     CO 
O    0^    O   Q^ 


■g 

■> 
S 

Q. 
OT 

Q. 

E 

(0 

I- 


C 

«^ 

1 

2 

sturgeo 
For  the 

o 

c 

O 

c 

0) 

5 
1 

C 

o 

1o 

3 

purposes  of  Gulf 
critical  habitat. 

TO 
O) 

(0 

Q. 

■c 
o 

(0 
0) 

c 
O 

CO 

1 

Q. 

1 

o 

O 

■o 

c 

3 

BILUNO  COOe  3S10-22-C 

(1)  Unit  12:  Choctawhatchee  Bay  in 
Okaloosa  and  Walton  Counties,  Florida. 

(1)  Unit  12  includes  the  main  body  of 
Choctawhatchee  Bay,  Hogtown  Bayou, 
Jolly  Bay,  Bunker  Cove,  and  Grassy 


Cove.  All  other  bayous,  creeks,  rivers 
are  excluded  at  their  mouths/entrances. 
The  western  boundary  is  the  U.S. 
Highway  98  bridge  at  Fort  Walton 
Beach,  FL.  The  southern  boundary  is  the 
72  COLREGS  line  across  East  (Destin) 


Pass  as  defined  at  33  CFR  80.81 0(f).  The 
lateral  extent  of  Unit  12  is  the  MHW 
line  on  each  shoreline  of  the  included 
water  bodies. 

(2)  A  Map  of  Unit  12  follows: 

BILUNG  COOE  3510-22-P 


BILUNG  CODE  3S10-22-C 


13492  Federal  Register/ Vol.  68.  No.  53/ Wednesday,  March  19,  2003 /Rules  and  Regulations 


Federal  Register /Vol.  68.  No.  53  /  Wednesday ,  March  19,  2003 /Rides  and  Regulations  13493 


(m)  Unit  13:  Apalachicola  Bay  in  Gulf 
and  Franklin  County.  Florida. 

(1)  Unit  13  includes  the  main  body  of 
Apalachicola  Bay  and  its  adjacent 
sounds,  bays,  and  the  nearshore  waters 
of  the  Gulf  of  Mexico.  These  consist  of 
St.  Vincent  Sound,  including  Indian 
Lagoon;  Apalachicola  Bay  including 
Horseshoe  Cove  and  All  Tides  Cove; 
East  Bay  including  Little  Bay  and  Big 
Bay;  and  St  George  Sound,  including 
Rattlesnake  Cove  and  East  Cove.  Barrier 
Island  passes  (Indian  Pass,  West  Pass, 
and  East  Pass)  are  also  included.  Sike's 


cut  is  excluded  from  the  lighted  buoys 
on  the  Gulf  of  Mexico  side  to  the  day 
boards  on  the  bay  side.  The  southern 
boundary  includes  water  extending  into 
the  Gulf  of  Mexico  1  nm  (1.9  km)  from 
the  MHW  line  of  the  barrier  islands  and 
from  72  CDLREGS  lines  between  the 
barrier  islands  (defined  at  33  CFR 
80.805  (e-h)).  The  western  boundary  is 
the  line  of  longitude  85°17.0'W  from  its 
intersection  with  the  shore  (near  Money 
Bayou  between  Cape  San  Bias  and 
Indian  Peninsula)  to  its  intersection 


with  the  southern  boundary.  The 
eastern  boundary  is  formed  by  a  straight 
line  drawn  from  the  shoreline  of  Lanark 
Village  at  29'=53.1'N,  84°35.0'W  to  a 
point  that  is  1  nm  (1.9  km)  offshore  from 
the  northeastern  extremity  of  Dog  Island 
at  29°49.6'N,  84°33.2'W.  The  lateral 
extent  of  Unit  13  is  the  MHW  line  on 
each  shoreline  of  the  included  water 
bodies  or  the  entrance  of  excluded 
rivers,  bayous,  and  creeks. 

(2)  A  Map  of  Unit  13  follows: 
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(n)  Unit  14:  Suwannee  Sound  in  Dixie 
and  Levy  Counties,  Florida. 

(1)  Unit  14  includes  Suwannee  Sound 
and  a  portion  of  adjacent  Gulf  of  Mexico 
waters  extending  9  nm  from  shore  (16.7 
km)  out  to  the  State  territorial  water 
boundary.  Its  northern  boundary  is 
formed  by  a  straight  line  from  the 


northern  tip  of  Big  Pine  Island  (at 
approximately  29°23'N,  83°12'W)  to  the 
Federal-State  boundary  at  29°17'N. 
83°21'W.  The  southern  boundary  is 
formed  by  a  straight  line  from  the 
southern  tip  of  Richards  Island  (at 
approximately  83°04'W,  29°11'N)  to  the 
Federal-State  boundary  at  83'15'W, 
29°04'N.  The  lateral  extent  ofUnit  14  is 


the  MHW  line  along  the  shorelines  and 
the  mouths  of  the  Suwannee  River  (East 
and  West  Pass),  its  distributaries,  and 
other  rivers,  creeks,  or  water  bodies. 

(2)  A  Map  of  Unit  14  follows: 
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Dated:  February  27,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Dated:  February  28,  2003. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-5208  Filed  3-18-03;  8:45  am] 
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Part  m 

Department  of  the 
Interior 

Fish  and  WikUiCe  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Determination  of  Endangered 
Status  for  the  Sonoma  County  Distinct 
Population  Segment  of  the  California 
Tiger  Salamander;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  101&-AI61 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Sonoma 
County  Distinct  Population  Segment  of 
the  Califomia  Tiger  Salamander 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


SUMMARY:  We.  the  Fish  and  Wildlife 
Service  (Service),  determine  endangered 
status  for  the  Sonoma  County  distinct 
population  segment  (DPS)  of  the 
California  tiger  sa:lamander  (Ambystoma 
talifomiense),  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
In  Sonoma  County,  the  Califomia  tiger 
salamander  is  imperiled  by  a  variety  of 
factors  including  habitat  destruction, 
degradation,  and  fragmentation  due  to 
urban  development,  hybridization  with 
non-native  salamanders,  inadequate 
regulatory  mechanisms,  disease,  and 
pesticide  drift.  We  listed  this  DPS  on  an 
emergency  basis  on  July  22,  2002.  The 
emergency  designation  expires  on 
March  19,  2003.  This  rule  is  effective 
upon  publication  in  the  Federal 
Register,  and  implements  the  Federal 
protection  and  recovery  provisions 
afforded  by  the  Act  for  the  Sonoma 
County  DPS  of  the  California  tiger 
salamander.  This  final  rule  is  being 
issued  as  a  result  of  a  settlement 
agreement  and  consent  decree. 
DATES:  This  rule  is  effective  on  March 
19.  2003. 

ADDRESSES:  The  complete  file  for  this 
final  rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Sacramento  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2800  Cottage  Way,  Suite  W- 
2605,  Sacramento,  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Wcoten,  Susan  Moore,  or  Chris 
Nagano,  Sacramento  Fish  and  Wildlife 
Office,  at  the  address  listed  above 
(telephone  916/414-6600;  facsimile 
916/414-6713). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Califomia  tiger  salamander  was 
first  described  as  Amhystoma 
califomiense  by  Gray  in  1853.  based  on 
specimens  that  had  been  collected  in 
Monterey,  California  (Grinnell  and 
Camp  1917).  Storer  (1925)  and  Bishop 
(1943)  also  considered  the  Califomia 


tiger  salamander  to  be  a  distinct  species. 
Dunn  (1940).  Gehlbach  (1967).  and  Frost 
(1985)  stated  that  the  Califomia  tiger 
salamander  was  a  subspecies  of  the 
more  widespread  tiger  salamander 
[Ambystoma  tigrinum).  However,  based 
on  recent  studies  of  the  genetics, 
geographic  distribution,  and  ecological 
differences  among  the  members  of  the 
A.  tigrinum  complex,  the  Califomia  tiger 
salamander  is  now  considered  to  be  a 
distinct  species  (Shaffer  and  Stanley 
1991;  Shaffer  et  al.  1993;  Jones  1993; 
Shaffer  and  McKnight  1996;  Irschick 
and  Shaffer  1997;  Petranka  1998).  The 
range  of  this  animal  does  not  natiu'ally 
overlap  with  any  other  species  of  tiger 
salamander  (Stebbins  1985;  Petranka 
1998). 

The  Califomia  tiger  salamander  is  a  . 
large,  stocky,  terrestrial  salamander  with 
small  eyes  and  a  broad,  rounded  snout. 
Adults  may  reach  a  total  length  of  208 
millimeters  (mm)  (8.2  inches  (in)),  with 
males  generally  averaging  about  203  mm 
(8  in)  in  total  length  and  females 
averaging  about  173  mm  (6.8  in)  in  total 
length.  For  both  sexes,  the  average 
snout-vent  length  is  approximately  91 
mm  (3.6  in).  The  small  eyes  have  black 
irises  and  protrude  fttjm  the  head. 
Coloration  consists  of  white  or  pale 
yellow  spots  or  bars  on  a  black 
background  on  the  back  and  sides.  The 
belly  varies  from  almost  uniform  white 
or  pale  yellow  to  a  variegated  pattern  of 
white  or  pale  yellow  and  black.  Males 
can  be  distinguished  from  females, 
especially  during  the  breeding  season, 
by  their  swollen  cloacae  (a  common 
chamber  into  which  the  intestinal, 
urinary,  and  reproductive  canals 
discharge),  more  developed  tail  fins, 
and  larger  overall  size  (Stebbins  1962; 
Loredo  and  Van  Vuren  1996). 

California  tiger  salamanders  are 
restricted  to  vernal  pools  and  seasonal 
ponds  in  grassland  and  oak  savannah 
plant  communities  from  sea  level  to 
about  460  meters  (m)  (1,500  feet  (ft)) 
(Stebbins  1989:  Shaffer  e^  al.  1993; 
Jennings  and  Hayes  1994;  Petranka 
1998;  Califomia  Natural  Diversity  Data 
Base  (CNDDB)  2002).  Genetic  studies  of 
the  Califomia  tiger  salamander  suggest 
that  levels  of  interchange  among 
populations  are  very  low,  and  that 
populations  or  groups  of  subpopulations 
(metapopulations)  are  genetically 
isolated  from  one  another  (Shaffer  et  al. 
1993;  Shaffer  and  Trenham  2002). 
Studies  of  mitochondrial  DNA  and 
allozymes  (proteins)  indicate  that  there 
are  six  populations  of  Ambystoma 
califomiense,  which  are  found  in:  (1) 
The  Santa  Rosa  area  of  Sonoma  County; 
(2)  the  Bay  Area  (central  and  southern 
Alameda,  Santa  Clara,  western 
Stanislaus,  western  Merced,  and  the 


majority  of  San  Benito  counties);  (3)  the 
Central  Valley  (Yolo.  Sacramento. 
Solano,  eastern  Contra  Costa,  northeast 
Alameda,  San  Joaquin,  Stanislaus, 
Merced,  and  northwestern  Madera 
counties);  (4)  southern  San  Joaquin 
Valley  (portions  of  Madera,  central 
Fresno,  and  northem  Tulare  and  Kings 
counties);  (5)  the  Central  Coast  Range 
(southern  Santa  Craz,  Monterey, 
northem  San  Luis  OWspo.  and  portions 
of  western  San  Benito,  Fresno,  and  Kern 
coimties);  and  (6)  Santa  Barbara  County 
(Shaffer  and  Trenham  2002). 

The  Califomia  tiger  salamander  in 
Sonoma  County  inhabits  low-elevation 
(below  60  m  (200  ft))  vernal  pools  and 
seasonal  ponds,  associated  grassland, 
and  oak  savannah  plant  communities. 
The  historic  range  of  the  species  also 
may  have  included  the  Petaluma  River 
watershed,  as  there  is  one  historic 
record  of  a  specimen  from  the  vicinity 
of  Petaluma  from  the  mid- 1800s 
(Borland  1856,  as  cited  in  Storer  1925). 

California  tiger  salamanders  found  in 
the  Santa  Rosa  Plain  in  Sonoma  County 
are  geographically  separated  from  other 
Califomia  tiger  salamander  populations. 
The  closest  Califomia  tiger  salamander 
populations  to  Sonoma  County  are 
located  in  Contra  Costa.  Yolo,  and 
Solano  counties,  which  are  separated 
from  the  Sonoma  County  population  by 
the  Coast  Range,  Napa  River,  and  the 
Carquinez  Straits,  a  distance  of  about  72 
kilometers  (km)  (45  miles  (mi)). 

Subadult  and  adult  Califomia  tiger 
salamanders  spend  the  dry  summer  and 
fall  months  of  the  year  estivating  (a  state 
of  dormancy  or  inactivity  in  response  to 
hot,  dry  weather)  in  the  burrows  of 
small  mammals,  such  as  Califomia 
ground  squirrels  [Spermophilus 
beecheyi)  and  Botta's  pocket  gopher 
[Thomomys  bottae)  (Storer  1925;  Loredo 
and  Van  Vuren  1996;  Petranka  1998; 
Trenham  1998a).  During  estivation, 
Califomia  tiger  salamanders  eat  very 
little  (Shaffer  et  al.  1993).  Once  fall  or 
winter  reuns  begin,  they  emerge  from 
these  retreats  on  rainy  nights  to  feed  and 
to  migrate  to  the  breeding  ponds 
(Stebbins  1985, 1989;  Shaffer,  et  al. 
1993).  The  salamanders  breeding  in,  and 
living  around,  a  seasonal  pool  or  pools, 
and  associated  uplands  where  estivation 
can  occur  are  said  to  occupy  a  breeding 
site.  A  breeding  site  is  defined  as  a 
location  where  the  animals  are  able  to 
successfully  breed  in  years  of  "normal" 
rainfall  and  complete  their  estivation 
(derived  from  Trenham  1998b  and 
2001).  Normal  rainfall  in  Santa  Rosa  is 
76  centimeters  (cm)  (30  in)  per  year 
(National  Weather  Service  2002). 
Occiurence  of  Califomia  tiger 
salamanders  in  Sonoma  County  is 
significantly  associated  with  occiurence 


of  gophers  (D.  Cook.  The  Wildlife 
Society,  pers.  comm..  2002).  Active 
gopher  burrows  probably  are  needed  to 
sustain  Calilomia  tiger  salamanders 
because  inactive  burrow  systems 
become  progressively  unsuitable  over 
time.  Califomia  tiger  salamanders 
cannot  persist  without  estivation 
habitat. 

Adult  Califomia  tiger  salamanders 
may  migrate  up  to  2  km  (1  mi)  from 
their  estivation  sites  to  the  breeding 
ponds  (S.  Sweet,  University  of 
Califomia.  Santa  Barbara,  in  lift.,  1998). 
which  may  be  vernal  pools,  stockponds. 
or  other  seasonal  water  bodies.  The 
distance  between  the  estivation  sites 
and  breeding  pools  depends  on  local 
topography  and  vegetation,  and  the 
distribution  of  ground  squirrel  or  other 
rodent  burrows  (Stebbins  1989; 
Lawrence  Hunt,  consultant,  in  litt., 
1998).  Males  migrate  before  females 
(Twitty  1941;  Shaffer  et  al.  1993;  Loredo 
and  Van  Vuren  1996;  Trenham  1998b). 
Males  usually  remain  in  the  ponds  for 
an  average  of  about  6  to  8  weeks,  while 
females  stay  for  approximately  1  to  2 
weeks.  In  diy  years,  both  sexes  may  stay 
for  shorter  periods  (Loredo  and  Van 
Vuren  1996;  Trenham  1998b).  Most 
marked  salamanders  have  been 
recaptured  at  the  pond  where  they  were 
initially  captiired;  in  one  study 
approximately  80  percent  were 
recaptiued  at  the  same  pond  (Trenham 
1998b).  The  rate  of  natviral  movement  of 
salamanders  among  breeding  sites 
depends  on  the  distance  between  the 
ponds  or  complexes  of  ponds  and  on  the 
intervening  habitat  (e.g.,  salamanders 
may  move  more  quickly  through 
sparsely  covered  and  more  open 
grassland  than  densely  vegetated  lands) 
(Trenham  1998a).  As  with  migration 
distances,  the  number  of  ponds  used  by 
an  individual  over  its  lifetime  will  be 
dependent  on  landscape  features  and 
environmental  factors. 

The  adults  mate  in  the  ponds  and  the 
females  lay  their  eggs  in  the  water 
(Twitty  1941;  Shaffer  et  al.  1993; 
Petranka  1998).  Females  attach  their 
eggs  singly,  or  in  rare  circiunstances.  in 
groups  of  two  to  four,  to  twigs,  grass 
stems,  vegetation,  or  debris  (Storer  1925; 
Twitty  1941).  In  ponds  with  no  or 
limited  vegetation,  they  may  be  attached 
to  objects,  such  as  rocks  and  boards  on 
the  bottom  (Jennings  and  Hayes  1994). 
After  breeding,  adults  leave  \he  pool 
and  return  to  the  small  mammal 
biuTows  (Loredo  et  al.  1996;  Trenham 
1998a).  although  they  may  continue  to 
come  out  nightly  for  approximately  the 
next  2  weeks  to  feed  (Shaffer  et  al. 
1993).  In  drought  years,  the  seasonal 
pools  may  not  form  and  the  adults  can 
not  breed  (Barry  and  Shaffer  1994). 


Salamander  eggs  hatch  in  10  to  14 
days  with  newly  hatched  salamanders 
(larvae)  ranging  from  11.5  to  14.2  mm 
(0.45  to  0.55  in)  in  total  length  (Petranka 
1998).  The  larvae  are  aquatic.  They  are 
yjellowish  gray  in  color  and  have  broad 
fat  heads,  possess  large,  feathery 
external  gills,  and  broad  dorsal  fins  that 
extend  well  onto  their  back.  The  larvae 
feed  on  zooplankton.  small  crustaceans, 
and  aquatic  insects  for  about  6  weeks 
after  hatching,  after  which  they  switch 
to  larger  prey  (J.  Anderson  1968).  Larger 
larvae  have  been  known  to  consume 
smaller  tadpoles  of  Pacific  treefrogs 
(Pseudacris  regilla)  and  Califomia  red- 
legged  frogs  {Rana  aurora)  (J.  Anderson 
1968;  P.  Anderson  1968).  The  larvae  are 
among  the  top  aquatic  predators  in  the 
seasonal  pool  ecosystems.  They  often 
rest  on  the  bottom  in  shallow  water,  but 
also  may  be  found  at  different  layers  in 
the  water  coliunn  in  deeper  water.  The 
young  salamanders  are  wary  and  when 
approached  by  potential  predators  will 
dart  into  vegetation  on  the  bottom  of  the 
pool  (Storer  1925). 

The  larval  stage  of  the  Califomia  tiger 
salamander  usually  lasts  3  to  6  months, 
as  most  seasonal  ponds  and  pools  dry 
up  during  the  summer  (Petranka  1998). 
AJnphibian  larvae  must  grow  to  a 
critical  ininiTniim  body  size  before  they 
can  metamorphose  (change  into  a 
different  physical  form)  to  the  terrestrial 
stage  (Wilbur  and  Collins  1973). 
Individuals  collected  near  Stockton  in 
the  Central  Valley  during  April  varied 
bom  47  to  58  mm  (1.85  to  2.3  in)  in 
length  (Storer  1925).  Feaver  (1971) 
foimd  that  larvae  metamorphosed  and 
left  the  breeding  pools  60  to  94  days 
after  the  eggs  had  been  laid,  with  larvae 
developing  faster  in  smaller,  more 
rapidly  drying  pools.  The  longer  the 
ponding  diu-ation,  the  larger  the  larvae 
and  metamorphosed  juveniles  are  able 
to  grow,  and  the  more  likely  they  are  to 
survive  and  reproduce  (Pechmann  et  al. 
1989;  Semlitsch  et  aJ.  1988;  Morey  1998; 
Trenham  1998b).  The  larvae  will  perish 
if  a  site  dries  before  they  complete 
metamorphosis  (P.  Anderson  1968; 
Feaver  1971).  Pechmann  et  al.  (1989) 
foimd  a  strong  positive  correlation 
between  ponding  duration  and  total 
niunber  of  metiunorphosing  juveniles  in 
five  salamander  species.  In  Madera 
County.  Feaver  (1971)  found  that  only 
11  of  30  pools  sampled  supported  larval 
Califomia  tiger  salamanders,  and  five  of 
these  dried  before  metamorphosis  could 
occiu.  Therefore,  out  of  the  original  30 
pools,  only  six  (20  percent)  provided 
suitable  conditions  for  successful 
reproduction  that  year.  Size  at 
metamorphosis  is  positively  correlated 
with  stored  body  fat  and  survival  of 


juvenile  amphibians,  and  negatively 
correlated  with  age  at  first  reproduction 
(Semlitsch  et  al.  1988;  Scott  1994; 
Morey  1998). 

When  the  metamorphosed  juveniles 
leave  their  ponds  in  the  late  spring  or 
early  summer,  before  the  ponds  dry 
completely,  they  settle  in  small  mammal 
biUTOws  at  the  end  of  their  nightly 
movements  (Zeiner  et  al.  1988;  Shaffer 
et  al.  1993;  Loredo  et  al.  1996).  Like  the 
adults,  juveniles  may  emerge  from  these 
retreats  to  feed  during  nights  of  high 
relative  hiunidity  (Storer  1925;  Shaffer 
et  al.  1993)  before  settling  in  their 
selected  estivation  sites  for  the  dry,  hot 
siunmer  months.  Juveniles  have  been 
observed  to  migrate  up  to  1.6  km  (1  mi) 
from  breeding  ponds  to  estivation  areas 
(Austin  and  Shaffer  1992). 

An  estimated  83  p^ercent  of  the 
salamanders  rely  on  rodent  bmrows  for 
shelter  (Petranka  1998).  Mortality  of 
juveniles. diuing  their  first  simuner 
exceeds  50  percent  (Trenham  1998b). 
Emergence  &t)m  estivation  in  hot  dry 
weather  occasionally  results  in  mass 
mortality  of  juveniles  (Holland  et  al.  . 
1990).  Juveniles  do  not  typically  return 
to  the  breeding  pools  imtil  they  reach 
sexual  matiuity  at  several  years  of  age 
(Trenham  1998b;  L.  Hunt,  in  litt.,  1998). 
Trenham  (1998b)  estimated  survival 
from  metamorphosis  to  matiuity  at  his     - 
study  site  at  less  than  5  percent,  well 
below  the  estimated  replacement  level 
of  18  percent  that  would  maintain  the 
population.  Adult  survivorship  varies 
greatly  between  years,  but  is  a  crucial 
determinant  of  whether  a  population  is 
a  source  or  sink  [i.e.,  whether  net 
productivity  exceeds  the  level  necessary 
to  maintain  the  population). 

Lifetime  reproductive  success  for 
Califomia  and  other  tiger  salamanders  is 
low.  Trenham  et  al.  (2000)  found  the 
average  female  bred  1.4  times  and 
produced  8.5  young  that  siuvived  to 
metamorphosis  per  reproductive  effort. 
This  resulted  in  roughly  11 
metamorphic  offspring  over  the  lifetime 
of  a  female.  Preliminary  data  suggest 
that  most  individuals  of  the  Califomia 
tiger  salamanders  require  2  years  to 
become  sexually  mature,  but  some 
individuals  may  be  slower  to  mature 
(Shaffer  et  al.  1993).  Some  animals  do 
not  breed  until  they  are  4  to  6  years  old. 
While  individuals  may  survive  for  more 
than  10  years,  many  breed  only  once, 
and  in  some  populations,  less  than  5 
percent  of  marked  juveniles  survive  to 
become  breeding  adults  (Trenham 
1998b).  With  such  low  recruitment, 
isolated  populations  can  decline  greatly 
frt>m  unusual,  randomly  occurring 
natural  events  as  well  as  frt>m  human 
caused  factors  that  reduce  breeding 
success  and  individual  survival.  Factors 
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that  repeatedly  lower  breeding  success 
in  isolated  ponds  that  are  too  far  from 
other  ponds  for  migrating  individuals  to 
replenish  the  population  can  quickly 
extirpate  a  population. 

The  total  number  of  individual 
California  tiger  salamanders  in  Sonoma 
County  is  not  known.  The  difficulty  of 
estimating  total  California  tiger 
salamander  population  size  has  been 
discussed  by  a  number  of  biologists 
(Shaffer  et  al  1993;  Jennings  and  Hayes 
1994).  However,  estimates  have  been 
made  for  a  few  populations  in  Monterey 
(Barry  and  Shaffer  1994;  Trenham  et  al. 
1998b).  Because  data  on  niunbers  of 
individual  California  tiger  salamanders 
are  lacking  since  these  amphibians 
spend  much  of  their  lives  underground, 
and  because  only  a  portion  of  the  total 
number  of  animals  migrate  to  pools  to 
breed  each  year,  the  availability  of 
suitable  habitat  and  documentation  of 
its  loss  is  thus  an  appropriate  method 
for  assessing  the  statu*  of  the  species. 

The  life  history  and  ecology  of  the 
California  tiger  salamander  on  the  Santa 
Rosa  Plain  in  Sonoma  County  make  it 
likely  that  this  population  has  a 
metapopulation  structure  (Hanski  and 
Gilpin  1991).  A  metapopulation  is  a  set ' 
of  local  populations  or  breeding  sites 
within  an  area,  where  typically 
migration  from  one  local  population  or 
breeding  site  to  other  areas  containing 
suitable  habitat  is  possible,  but  not 
routine.  Movement  between  areas 
containing  suitable  habitat  (i.e., 
dispersal)  is  restricted  due  to 
inhospitable  conditions  around  and 
between  areas  of  suitable  habitat. 
Because  many  of  the  areas  of  suitable 
habitat  may  be  small,  and  support  small 
numbers  of  salamanders,  local 
extinction  of  these  small  units  may  be 
common.  A  metapopulation's 
persistence  depends  on  the  combined 
dynamics  of  these  local  extinctions  and 
the  subsequent  recolonization  of  these 
areas  by  dispersal  (Hanski  and  Gilpin 
1991, 1997;  McCullough  1996;  Hanski 
1999). 

We  believe  habitat  loss  has  reduced 
the  sizes  and  connectivity  between 
patches  of  suitable  and  occupied 
salamander  habitat  on  the  Santa  Rosa 
Plain.  The  reduction  in  the  extent  and 
amount  of  suitable  water  bodies, 
grasslands,  and  other  suitable  upland 
habitats  likely  has  eliminated 
connectivity  among  most  of  the  known 
breeding  sites,  making  recolonization  of 
some  sites  more  difficult  following  local 
extinction.  In  addition,  the  reduction  of 
habitat  below  a  certain  size  threshold 
has  the  effect  of  reducing  the  quality  of 
the  remaining  habitat  by  reducing  the 
size  of  habitat  boundaries,  and  making 
effects  of  other  factors  such  as  amoimt 


of  food,  availability  of  rodent  burrows, 
pesticide  use,  mortality  from  vehicles, 
and  predators  more  pronounced  given 
the  smaller  area  now  exposed  to  such 
impacts.  We  do  not  have  enough  data  to 
determine  what  the  size  threshold  for 
habitat  might  be,  whereby  any  further 
reduction  would  lower  the  quality  of  the 
remaining  habitat.  The  acreage  is 
probably  dependent  on  factors  such  as 
the  type  of  building  occujring  along 
habitat  boundaries  (i.e.,  residential, 
industrial,  community  park],  number  of 
roads  bordering  the  habitat  and  the 
amount  of  traffic  those  roads 
experience,  amount  of  pesticide  use 
within  the  breeding  pool  watershed,  Or 
whether  domestic  animals  or  people 
have  access  to  the  site  during  periods 
when  salamanders  are  vulnerable,  such 
as  migrating  to  or  from  estivation  sites. 
We  believe  there  is  a  size  threshold  for 
habitat  below  which  the  combination  of 
various  impacts  will  result  in  the  loss  of 
more  salamanders  than  the  Sonoma 
County  California  tiger  salamander 
population  can  produce,  and  thus  local 
extinction  will  occur. 

Distinct  Vertebrate  Population  Segment 

Under  the  Act,  we  must  consider  for 
listing  any  species,  subspecies,  or,  for 
vertebrates,  a  DPS  of  these  taxa,  if  there 
is  sufficient  information  to  indicate  that 
such  action  may  be  warranted.  To 
implement  the  measures  prescribed  by 
the  Act  and  its  Congressional  guidance, 
we,  along  with  the  National  Marine 
Fisheries  Service,  developed  policy  that 
addresses  the  recognition  of  DPSs  for 
potential  listing  actions  (61  FR  4722). 
The  policy  allows  for  a  more  refined 
application  of  the  Act  that  better  reflects 
the  biological  needs  of  the  taxon  being 
considered,  and  avoids  the  inclusion  of 
entities  that  do  not  require  its  protective 
meaisures.  Under  our  DPS  policy,  we  use 
two  elements  to  assess  whether  a 
population  segment  under  consideration 
for  listing  may  be  recognized  as  a  DPS. 
The  elements  are:  (1)  The  population 
segment's  discreteness  .from  the 
remainder  of  the  species  to  which  it 
belongs;  and  (2)  the  significance  of  the 
population  segment  to  the  species.to 
which  it  belongs,  ff  we  determine  that 
a  population  segment  being  considered 
for  listing  represents  a  DPS,  then  the 
level  of  threat  to  that  population 
segment  is  evaluated  based  on  the  five 
listing  factors  established  by  the  Act  to 
determine  if  listing  it  as  either 
threatened  or  endangered  is  warranted. 

Discreteness 

A  population  segment  of  a  vertebrate 
species  may  be  considered  discrete  if  it 
satisfies  either  one  of  the  following  two 
conditions:  (1)  It  is  markedly  separated 


from  other  populations  of  the  same 
taxon  as  a  consequence  of  physical, 
physiological,  ecological,  or  behavioral 
factors  (Quantitative  measurls  of  genetic 
or  morphological  discontinuity  may 
provide  evidence  of  this  separation.);  or 
(2)  it  is  delimited  by  international 
governmental  boundaries  within  which 
significant  differences  in  control  of 
exploitation,  management  of  habitat, 
conservation  status,  or  regulatory 
mechanisms  exist. 

The  Sonoma  County  California  tiger 
salamander  is  discrete  in  relation  to  the 
remainder  of  the  species.  The 
population  is  geographically  isolated 
and  separate  from  other  California  tiger 
salamanders.  The  Sonoma  County 
population  is  widely  separated 
geographically  from  the  closest 
populations,  which  are  located  in 
Contra  Costa,  Yolo,  and  Solano 
counties.  These  populations  are 
separated  from  the  Sonoma  County 
population  by  the  Coast  Range,  Napa 
River,  and  the  Carquinez  Straits,  at  a 
minimum  distance  of  about  72  km  (45 
mi).  There  are  no  known  records  of  the 
California  tiger  salamander  in  the 
intervening  areas  (D.  Warenycia,  CDFG, 
pers.  comm.,  2002).  We  have  no 
evidence  of  natinal  interchange  of 
individuals  between  the  Sonoma 
County  population  and  other  California 
tiger  salamander  populations.  As 
detailed  below,  this  finding  is  supported 
by  an  evaluation  of  the  genetic 
variability  of  the  species. 

Dr.  H.  Bradley  Snaffer  has  analyzed 
the  population  genetics  of  the  California 
tiger  salamander  (Shaffer  et  al.  1993; 
Shaffer  and  Trenham  2002).  The  most 
recently  available  and  most 
comprehensive  mitochondrial  DNA 
(mtDNA)  sequence  data  indicate  that    < 
there  are  six  populations  of  California 
tiger  salamander;  these  six  populations 
are  distinguished  from  one  another  by 
their  mtDNA  characteristics  (Shaffer 
and  Trenham  2002).  Shaffer  et  al.  1993 
reported  that  the  sequence  divergence  (a 
percentage  indicating  the  difference 
among  DNA  sequences  studied) 
between  the  Sonoma  County  population 
was  found  to  diverge  on  the  order  of  2 
percent  from  other  populations  of  this 
species.  This  high  level  of  genetic 
divergence  indicates  that  there  has  been 
little,  if  any,  gene  flow  for  a  significant 
period  of  time  between  the  Sonoma 
County  population  and  other  California 
tiger  salamander  populations.  These 
results  are  supported  by  additional 
sampling  and  mtDNA  work  of  Shaffer 
and  Trenham  (2002).  The  "first,  deepest 
and  most  significant  phylogenetic  split 
within  California  tiger  salamander 
samples  is  between  Sonoma  Coimty  and 
all  others"  (H.B.  Shaffer,  University  of 


California.  Davis,  in  litt,  2002).  This  is 
illustrated  by  the  phylogenetic  tree 
based  on  mtDNA  in  which  Sonoma 
County  California  tiger  salamander  is 
the  first  branch  after  the  outgroup 
(groups  known  itom.  independent 
evidence  to  have  branched  off  earlier 
than  the  groups  under  study;  Avise 
1994,  Weir  1996)  (Shaffer  and  Trenham 
2002).  This  branch  is  strongly  supported 
statistically  (with  bootstrap  probability 
of  100  percent)  on  a  phylogenetic  tree 
constructed  by  the  neighbor  joining 
method  (a  method  used  to  construct 
phylogenetic  trees;  NJ,  Avise  1994,  Weir 
1996).  Bootstrapping  is  a  method  of 
statistically  testing  die  significance  of 
particular  patterns;  it  involves 
resampling  (with  replacement)  bora  the 
existing  data  sets  and  then  reassessing 
the  frequency  with  which  particular 
groups  appear  in  trees  generated  from 
the  resampled  data  (Avise  1994,  Weir 
1996).  For  the  Sonoma  County 
California  tiger  salamander  branch  a 
bootstrap  probability  of  100  percent 
means  that  100  percent  of  the  trees 
generated  from  the  resampled  data  had 
the  same  configiu*ation.  A  bootstrap 
probability  of  seventy  percent  is  the 
normal  criterion  for  statistical 
significance  in  the  systematic  literature 
(Hillis  and  Bull  1993  as  cited  in  Shaffer 
and  McKnight  1996).  In  addition  to 
being  strongly  supported  using  the  NJ 
method,  the  branch  pattern  indicating 
that  the  Sonoma  Coimty  population  is 
distinct  is  supported  by  maximiun 
likelihood  and  parsimony  (Shaffer  and 
Trenham  2002),  two  other  methods  of 
constructing  phylogenetic  trees  (Avise 
1994,  Weir  1996).  In  addition,  Shaffer 
and  Trenham  (2002)  report  preliminary 
results  of  analyses  of  two  nuclear  genes. 
These  prelimincuy  results  also  show  that 
Sonoma  Coimty  California  tiger 
salamanders  are  genetically  distinct 
from  other  California  tiger  salamanders. 
Shaffer  et  al.  (1993)  suggest  that  the 
differences  are  so  large  that  the  Sonoma 
County  population  may  warrant 
separate  taxonomic  recognition  (Shaffer 
et  al.  1993). 

In  the  proposed  rule  we  relied  on  the 
2  percent  divergence  value  as  evidence 
that  the  Sonoma  County  California  tiger 
salamander  population  is  discrete.  At 
the  time,  we  were  using  the  best 
available  information  (Shaffer  et  al. 
1993).  We  note  that  systematists 
typically  identify  species  boundaries  by 
using  phylogenetic  analysis  rather  than 
absolute  levels  of  sequence  divergence 
(Avise  1994,  Weir  1996,  Hedrick  2000). 
As  noted  above,  the  phylogenetic  tree 
(which  indicates  relationships  among 
populations  or  groups)  constructed  from 
the  more  comprehensive  mtDNA  data  of 


Shaffer  and  Trenham  (2002)  indicates 
that  Sonoma  County  California  tiger 
salamanders  are  very  distinct  relative  to 
other  California  tiger  salamanders,  and 
separated  from  them  on  a  branch  that  is 
strongly  supported  statistically. 
Therefore,  the  most  comprehensive 
available  genetic  data  (Shaffer  and 
Trenham  2002)  for  California  tiger 
salamanders  strongly  indicate  that 
Sonoma  County  Califomia  tiger 
salamanders  are  distinct  &t)m  other 
populations  of  the  species. 

Significance 

Under  our  DPS  policy,  once  we  have 
determined  that  a  population  segment  is 
discrete,  we  consider  its  biological  and 
ecological  significance  to  the  larger 
tepcon  to  which  it  belongs.  This 
consideration  may  include,  but  is  not 
limited  to,  evidence  of  the  persistence  of 
the  discrete  population  segment  in  an 
ecological  setting  that  is  unique  for  the 
taxon;  evidence  that  loss  of  the 
population  segment  would  result  in  a 
significant  gap  in  the  range  of  the  taxon; 
evidence  that  the  population  segment 
represents  the  only  surviving  natural 
occurrence  of  a  taxon  that  may  be  more 
abundant  elsewhere  as  an  introduced 
population  outside  its  historic  range; 
and  evidence  that  the  discrete 
population  segment  differs  markedly 
frt)m  other  populations  of  the  species  in 
its  genetic  characteristics.  We  have 
found  substantial  evidence  that  two  of 
these  significance  factors  are  met  by  the 
population  of  the  Califomia  tiger 
salamander  that  occurs  on  the  Santa 
Rosa  Plain  in  Sonoma  County. 

The  extinction  of  the  Sonoma  County 
population  would  result  in  the  loss  of  a 
significant  genetic  entity  and  the 
curtailment  of  the  range  of  the  species. 
As  discussed  above,  the  Sonoma  County 
population  is  genetically  distinct  from 
other  populations  of  Califomia  tiger 
salamanders.  Loss  of  the  Sonoma 
County  population  would  also  eliminate 
the  most  northern  coastal  extent  of  the 
range  of  the  species.  The  Sonoma 
County  population  is  geographically 
isolated.  Genetic  analysis  of  the  species 
supports  the  hypothesis  that  no  natural 
interchange  of  the  Sonoma  County 
population  occurs  with  other  CaUfomia 
tiger  salamander  populations. 

Conclusion ' 

We  evaluated  the  Sonoma  County 
population,  addressing  the  two  elements 
which  our  policy  requires  us  to  consider 
in  deciding  whether  a  vertebrate 
population  may  be  recognized  as  a  DPS 
and  considered  for  listing  under  the  Act. 
We  conclude  that  the  Sonoma  County 
population  is  discrete,  as  per  our  policy, 
based  on  its  geographic  separation  and 


genetic  divergence  fitim  the  rest  of  the 
Califomia  tiger  salamander  populations. 
We  conclude  that  the  Sonoma  County 
population  of  the  Califomia  tiger 
salamander  is  significant  because  the 
loss  of  the  species  frt>m  the  Santa  Rosa 
Plain  in  Sonoma  County  would  result  in 
a  significant  reduction  in  the  species' 
range  and  would  constitute  loss  of  a 
genetically  divergent  portion  of  the 
species.  Because  the  population 
segment  meets  both  the  discreteness  and 
significance  criteria  of  our  DPS  poHcy, 
the  Sonoma  County  population  of  the 
Califomia  tiger  salamander  constitutes  a 
DPS  which  qualifies  for  consideration 
for  listing.  An  evaluation  of  the  level  of 
threat  to  the  DPS  based  on  the  five 
Usting  factors  established  by  the  Act 
follows. 

Previous  Federal  Action 

On  September  18, 1985,  we  published 
the  Vertebrate  Notice  of  Review  (NOR) 
(50  FR  37958),  which  included  the 
Califomia  tiger  salamander  as  a  category 
2  candidate  species  for  possible  future 
listing  as  threatened  or  endangered. 
Category  2  candidates  were  those  taxa 
for  which  information  contained  in  our 
files  indicated  that  Usting  may  be 
appropriate  but  for  which  additional 
data  were  needed  to  support  a  listing 
proposal.  The  January  6, 1989,  and 
November  21,  1991,  NORs  (54  FR  554 
and  56  FR  58804,  respectively)  also 
included  the  Califomia  tiger  salamander 
as  a  category  2  candidate,  soliciting 
information  on  the  status  of  the  species. ' 

On  Febmary  2 1 , 1 992 ,  we  received  a 
petition  from  Dr.  H.  Bradley  Shaffer  of 
the  University  of  Califomia,  Davis 
(UCD),  to  list  the  Califomia  tiger 
salamander  as  an  endangered  species. 
We  published  a  90-day  petition  finding 
on  November  19, 1992  (57  FR  54545), 
concluding  that  the  petition  presented 
substantial  information  indicating  that 
listing  may  be  warranted.  On  April  18, 
1994,  we  published  a  12-month  petition 
finding  (59  FR  18353)  that  the  listing  of 
the  Califomia  tiger  salamander  was 
warranted  but  precluded  by  higher 
priority  listing  actions.  We  elevated  the 
species  to  category  1  status  at  that  time, 
which  was  reflected  in  the  November 
15,  1994,  NOR  (59  FR  58982).  Categor>' 
1  candidates  were  those  taxa  for  which 
we  had  on  file  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 

We  discontinued  the  use  of  difierent 
categories  of  candidates  in  the  February 
28, 1996,  NOR  (61  FR  7596),  and 
defined  "candidate  species"  as  those 
meeting  the  definition  of  former 
category  1.  We  maintained  the 
Califomia  tiger  salamander  as  a 
candidate  species  in  that  NOR,  as  well 
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as  subsequent  NORs  published 
September  19,  1997  (62  FR  49398), 
October  25, 1999  (64  FR  57533),  and 
October  30,  2001  {66  FR  54808). 

On  June  12,  2001,  we  received  a 
petition  dated  June  11,  2001,  firom  the 
Center  for  Biological  Diversity  (CBD) 
and  Citizens  for  a  Sustainable  Cotati  to 
emergency  list  the  Sonoma  County 
population  of  the  California  tiger 
salamander  as  an  endangered  species 
and  to  designate  critical  habitat.  On 
February  27.  2002,  CBD  filed  a 
complaint  for  our  failure  to  emergency 
list  the  Sonoma  County  population  of 
the  California  tiger  salamander  as 
endangered  [Center  for  Biological 
Diversity  v.  U.S.  Fish  and  Wildlife 
Senrice  (N.D.Cal.)  (Case  No.  C-02-0558 
WHA)).  On  Jime  6.  2002.  based  on  a 
setUement  agreement  with  the  CBD,  the 
court  signed  an  order  requiring  us  to 
submit  for  publication  in  the  Federal 
Register,  a  proposed  and/or  emergency 
rule  to  list  die  species  by  July  15,  2002. 

On  July  22.  2002,  we  published  in  the 
Federal  Register  an  emergency  rule 
listing  the  Sonoma  County  distinct 
population  segment  (DPS)  of  the 
California  tiger  salamander  (Sonoma 
County  California  tiger  salamander)  on 
an  emergency  basis  because  we  found 
that  a  number  of  threats  constituted 
immediate  and  significant  risk  to  the 
species  (67  FR  47726).  We  concurrenUy 
published  a  proposed  rule  to  list  this 
taxon  as  endangered  (67  FR  47758).  The 
proposed  rule  opened  a  60-day 
comment  period  which  closed  on 
September  20,  2002.  On  August  26, 
2002.  we  published  a  notice  in  the 
Federal  Register  notifying  the  public  of 
a  hearing  to  be  held  on  October  1.  2002, 
and  extending  the  comment  period  until 
October  21.  2002  (67  FR  54761).  On 
October  31,  2002,  we  re-opened  the 
comment  period  for  45  days  (67  FR 
66377).  The  re-opened  public  comment 
period  closed  on  December  16,  2002. 
This  final  rule  to  designate  the  Sonoma 
County  California  tiger  salamander  as  an 
endangered  species  complies  with  the 
June  6,  2002.  settlement  agreement. 

As  required  by  section  4(b)(1)  of  the 
Act,  our  decision  to  list  the  Sonoma 
County  population  of  the  California 
tiger  salamander  is  based  upon  the  best 
available  information  at  this  time.  We 
note  that  the  petition  and  subsequent 
emergency  listing  of  this  population  has 
led  to  increased  interest  in  this 
population  by  a  variety  of  parties,  and 
thus  to  an  acceleration  of  the  rate  at 
which  new  information  is  becoming 
available.  We  expect  this  trend  to 
continue  subsequent  to  this  final  listing 
determination.  The  settlement 
agreement  discussed  above  requires  that 
we  submit  to  the  Federal  Regirter  a 


proposed  rule  to  list  the  California  tiger 
salamander  range  wide  by  May  15, 
2003,  and  make  a  final  listing 
determination  on  that  proposal  by  May 
15,  2004.  As  a  part  of  that  rulema^ng 
we  intend  to  review  all  then-current 
information  regarding  both  the  Sonoma 
County  and  Santa  Barbara  County 
populations,  including  whether  they 
constitute  valid  distinct  population 
segments,  and  render  a  final 
determination  on  the  California  tiger 
salamander  accordingly. 

Summary  of  Comments  and 
Recommendations 

In  the  July  22,  2002,  proposed  rule  (67 
FR  47758),  we  requested  all  interested 
parties  submit  factual  reports, 
information,  and  comments  that  might 
contribute  to  development  of  a  final 
determination.  We  contacted 
appropriate  Federal  agencies.  State 
agencies,  county  and  city  governments, 
scientific  organizations,  affected 
landowners  and  other  interested  parties 
requesting  comments.  We  published 
legal  notices  in  the  Santa  Rosa  Press 
Democrat  on  July  29,  2002,  and 
September  3,  2002,  and  the  Sonoma 
Index-Tribune  on  July  30,  2002,  and 
September  27.  2002.  notifying  the 
public  of  the  comment  period  on  the 
proposed  and  emergency  rule  and  the 
public  hearing,  respectively.  We 
requested  1 2  peer  reviewers  to  comment 
on  the  proposed  rule  in  compliance 
with  our  policy,  published  in  the 
Federal  Register  on  July  1,  1994  (59  FR 
34270). 

During  both  public  comment  periods, 
we  received  111  comment  letters  from 
public  agencies,  individuals,  businesses, 
and  organizations,  with  several 
commenters  submitting  more  than  one 
set  of  comments  during  the  subsequent 
extensions  of  the  comment  period.  We 
received  oral  comments  firom  49  people 
at  the  public  heawing.  Ninety-nine 
commenters  opposed  the  listing,  60 
supported  the  listing,  and  one  was 
neutral.  The  breakdown  of  the 
comments  included  none  from  Federal 
agencies,  2  fiom  State  agencies,  8  from 
Sonoma  County  and  city  agencies,  49 
from  organizations  or  corporations,  and 
99  from  individuals.  One  hundred  and 
twenty  people  attended  the  hearing, 
with  31  individuals  and  18  • 
representatives  of  organizations 
providing  oral  comments.  In  total,  39 
commenters  at  the  hearing  were 
opposed  to  the  listing,  9  supported  the 
listing,  and  1  was  neutral.  Several 
comments  were  received  after  the         , 
comment  period  closed. 

We  updated  the  final  rule  to  reflect 
comments  and  information  we  received 
during  the  comment  periods.  We 


address  substantive  comments 
concerning  the  rule  below.  Comments  of 
a  similar  nature  are  grguped  together 
(referred  to  as  "Issues"  for  the  purpose 
of  this  summary). 

Issue  1 :  Some  commenters  questioned 
the  validity  of  our  DPS  determination 
for  Sonoma  County  California  tiger 
salamander,  suggesting  that  the  genetic 
data  do  not  support  a  DPS.  One 
commenter  specifically  suggested  that 
the  evidence  that  Sonoma  County 
California  tiger  salamander  is  a  separate 
species  or  subspecies  and  use  of  this  as 
a  criterion  for  a  DPS  is  less  clear  than 
we  ihdicated  in  our  emergency  rule.  The 
commenter  also  suggests  that  there  is 
little  evidence  that  California  tiger 
salamander  populations  in  different 
parts  of  California  represent  separate 
species  or  subspecies.  The  commenter 
also  noted  that,  while  the  unpublished 
Shaffer  et  al.  (1993)  suggest  Sonoma 
County  may  warrant  species  status, 
Shaffer  and  McKnight  (1996)  make  no 
such  claim  in  their  published  paper. 

Response:  Genetic  distinctness  or  the 
presence  of  genetically  determined  traits 
may  be  important  in  recognizing  some 
DPS's,  but  this  kind  of  evidence  is  not 
specifically  required  in  order  for  a  DPS 
to  be  recognized.  Genetic  information 
can  play  two  different  roles  in  the 
evaluation  of  whether  a  population 
should  be  recognized  as  a  distinct 
vertebrate  population  segment  for  the 
purposes  of  listing  under  the  Act.  First, 
quantitative  genetic  information  may, 
but  is  not  required  in  order  to  provide 
evidence  that  the  population  is 
markedly  separated  from  other 
populations  and  thus  meets  the  DPS 
policy's  criterion  of  being  discrete.  The 
DPS  policy's  standard  for  discreteness  is 
meant  to  allow  an  entity  given  DPS 
status  under  the  Act  to  be  adequately 
defined  and  described.  The  standard 
adopted  is  believed  to  allow  entities 
recognized  under  the  Act  to  be 
identified  without  requiring  an 
unreasonably  rigid  test  for  distinctness. 
At  the  same  time,  the  standard  does  not 
require  absolute  separation  of  a  DPS 
from  other  members  of  its  species, 
because  this  can  rarely  be  demonstrated 
in  nature  for  any  population  of 
organisms.  Second,  genetic 
characteristics  that  differ  markedly  from 
other  populations  may  be  one 
consideration  in  evaluating  the  discrete 
population  segments  biological  and 
ecological  significance  to  the  taxon  to 
which  it  belongs. 

Restricting  listings  to  full  taxonomic 
species  would  render  the  Act's 
definition  of  species,  which  explicitiy 
includes  subspecies  and  DPS's  of 
vertebrates,  superfluous. 


^m 


We  did  note  in  our  emergency  rule 
that  Dr.  Shaffer  and  his  colleagues 
believe  the  divergence  of  Sonoma 
County  California  tiger  salamanders 
justifies  separate  species  recognition 
(Shaffer  et  al.  1993).  Our  DPS  policy  (61 
FR  4722),  however,  does  not  require  that 
levels  of  differentiation  warranting 
taxonomic  revision  be  identified  for  the 
DPS  criteria  to  be  met.  In  fact,  our  DPS 
policy  is  used  for  identifying  groups 
within  species  or  subspecies  that  may 
warrant  listing  under  the  ESA. 
Therefore,  our  DPS  determination  for 
Sonoma  Coimty  California  tiger 
salamander  is  not  based  on  whether  the 
divergence  observed  warrants  separate 
taxonomic  recognition,  but  rather  on  the 
relatively  high  divergence  of  the 
Sonoma  County  population  from  other 
populations  of  California  tiger 
salamanders. 

The  Sonoma  County  population  of 
California  tiger  salamanders  is  the  most 
divergent  of  any  population  of  the 
species.  This  finding  is  supported  by  the 
original  mitochondrial  DNA  (mtDNA) 
work  of  Shaffer  et  al.  (1993)  and  by 
additional  s'ampling  and  mtDNA  work 
of  Shaffer  and  Trenham  (2002).  The 
"first,  deepest  and  most  significant 
phylogenetic  split  within  California 
tiger  salamander  samples  is  between 
Sonoma  County  and  all  others"  (H.B. 
Shaffer,  in  litt.,  2002).  This  is  illustrated 
by  the  phylogenetic  tree  based  on 
mtDNA  in  which  Sonoma  County 
California  tiger  salamander  is  the  first 
branch  after  the  outgroup  (Shaffer  and 
Trenham  2002).  This  branch  is  strongly 
supported  statistically  (wdth  bootstrap 
probability  of  100  percent)  on  a 
phylogenetic  tree  constructed  by  the 
neighbor  joining  (NJ)  method.  Seventy 
percent  is  the  normal  criterion  for 
statistical  significance  of  bootstrap 
proportions  in  the  systematic  literature 
(Hillis  and  Bull  1993  as  cited  in  Shaffer 
and  McKnight  1996).  In  addition,  the 
branch  pattern  indicating  that  the 
Sonoma  County  population  is  distinct  is 
supported  by  maximum  likelihood  and 
parsimony  (Shaffer  and  Trenham  2002), 
two  other  methods  of  constructing 
phylogenetic  trees  (Avise  1994,  Weir 
1996).  In  addition,  Shaffer  and  Trenham 
(2002)  report  preliminary  results  of 
analyses  of  two  nuclear  genes.  These 
preliminary  results  also  show  that 
Sonoma  Coimty  California  tiger 
salamanders  are  genetically  distinct 
from  other  California  tiger  salamanders. 
Therefore,  we  believe  that  the  levels  of 
divergence  observed  in  Sonoma  County 
California  tiger  salamanders  provide 
substantial  evidence  of  the  significance 
of  the  population. 

Shaffer  and  McKnight  (1996)  do  not 
mention  whether  the  divergence  of 


Sonoma  County  California  tiger 
salamanders  justifies  separate  species 
recognition.  They  make  no  statements 
about  the  taxonomic  status  of  Sonoma 
County  California  tiger  salamanders  in 
their  paper.  In  the  Discreteness  section 
of  the  emergency  rule,  we  incorrectly 
attributed  the  statement  that  Sonoma 
Coimty  California  tiger  salamanders 
warrant  separate  taxonomic  recognition 
to  the  1996  publication.  In  fact,  no 
Sonoma  County  California  tiger 
salamanders  were  sampled  in  the  study 
(Appendix  1  of  Shaffer  and  McKnight 
1996).  The  paper  examined  evolutionary 
relationships  among  tiger  salamander 
species  and  subspecies  and  did  not 
include  a  formal  taxonomic  treatment  of 
the  tiger  salamander  complex. 
Therefore,  it  is  not  surprising  that'the 
authors  did  not  specifically  note 
whether  or  not  the  divergence  of 
Sonoma  County  California  tiger 
salamanders  justifies  species  status. 

Issue  2:  One  commenter  also  implied 
that  the  discreteness  criterion  of  our 
DPS  policy  was  only  met  by  genetic 
data. 

Response:  Two  professional  biologists 
who  commented  reported  that  the 
Sonoma  County  population  is 
geographically  isolated  from  other 
populations  of  the  California  tiger 
salamander.  We  note  that  the  proposed 
rule  discussed  the  geographic  separation 
of  the  Sonoma  County  population  from 
other  populations  of  California  tiger 
salamander.  The  Sonoma  County 
population  is  separated  from  other 
California  tiger  salamander  populations 
by  the  Coast  Range,  Napa  River,  and  the 
Carquinez  Straits,  a  distance  of  about  72 
km  (45  mi). 

Issue  3:  Some  commenters  felt  that  2 
percent  divergence  of  the  Sonoma 
population  of  the  California  tiger 
salamander  from  the  remainder  of  the 
California  tiger  salamander  population 
is  not  meaningful  or  worthy  of 
recognition  as  a  DPS. 

Response:  We  note  that  species 
boundaries  are  typically  identified  by 
systematists  using  phylogenetic  analysis 
rather  than  absolute  levels  of  sequei^e 
divergence.  The  intraspecific  sequence 
divergence  value  of  2  percent  depends 
on  the  total  number  of  nucleotides 
sequenced  for  each  gene  region.  This 
can  differ  significantly  from  species  to 
species  or  from  study  to  study  and  is 
therefore  a  relative  value  (Avise  1994, 
Weir  1996,  Hedrick  2000).  Comparisons 
need  to  be  made  from  the  same  baseline. 
From  a  DPS  perspective,  percent 
sequence  divergence  is  less  important 
than  the  phylogenetic  relationships 
depicted  with  strong  statistical  support 
in  the  neighbor  joining  (NJ)  tree  that 
indicate  the  distinctive  genetic  character 


of  Sonoma  County  California  tiger 
salamanders.  The  phylogenetic  tree 
(which  indicates  relationships  among 
populations  or  groups)  constructed  from 
the  mtDNA  data  of  Shaffer  and  Trenham 
(2002)  indicates  that  Sonoma  County 
California  tiger  salamanders  are  very 
distinct  relative  to  other  California  tiger 
salamanders,  and  separated  from  them 
on  a  branch  that  is  strongly  supported  ' 
statistically.  Therefore,  the  most 
comprehensive  available  genetic  data 
(Shaffer  and  Trenham  2002)  for 
California  tiger  salamanders  strongly 
indicate  that  Sonoma  County  California 
tiger  salamanders  are  distinct  from  other 
populations  of  the  species. 

Issue  4:  One  commenter  analyzed 
Shaffer  and  McKnight's  (1996) 
divergence  values  for  various 
Ambystoma  tigrinum  subspecies  and  for 
California  tiger  salamander,  finding  that 
divergence  between  populations  in 
different  groups  (e.g..  between 
California  tiger  salamiander  and  A. 
tigrinum  subspecies  and  other  such  • 
combinations  among  species  and 
subspecies  versus  within  a  species  or 
subspecies)  bad  a  mean  of  6.37  percent 
and  a  range  of  5.08  percent  to  7.41 
percent.  The  commenter  states  that 
these  statistics  show  the  2  percent 
divergence  of  the  Sonoma  County 
California  tiger  salamander  population 
is  unremarkable. 

Response:  As  noted  above,  one  way  to 
meet  the  significance  criterion  of  our 
DPS  policy  (61  FR  4722)  is  for  a 
population  to  "differ  markedly  from 
other  populations  of  the  species  in  its 
genetic  characteristics"  (emphasis 
added).  We  note  again  that  our  DPS 
policy  focuses  on  differentiation  within 
species  (i.e.,  the  population  "differs 
markedly  from  other  populations  of  the 
species").  The  commenter's  analysis  is 
of  differences  among  taxonomic  groups 
of  tiger  salamanders,  not  of  wi thin- 
species  or  subspecies  differences,  which 
are  the  focus  of  the  DPS  policy. 

As  explained  above,  we  believe  the 
available  mtDNA  data  (Shaffer  et  al. 
1993,  Shaffer  and  Trenham  2002)  show 
that  the  Sonoma  County  population  of 
California  tiger  salamander  is  markedly 
genetically  divergent  from  other 
populations  of  the  California  tiger 
salamander.  That  the  sequence 
divergence  value  is  2  percent  is  less 
important  than  the  configuration  of  the 
phylogenetic  tree,  which  strongly 
supports  the  distinctness  of  Sonoma 
County  California  tiger  salamanders. 

Issue  5:  One  commenfer  stated  that 
one  would  expect  broadly  similar 
conclusions  from  allozyme  and  mtDNA 
studies  and  that  for  Sonoma  County 
California  tiger  salamanders  this  was 
not  the.case.  The  commenter  noted  that 
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Shaffer  et  al.'s  (1993)  allozyme  work  did 
not  reveal  much  variation  (only  9  of  26 
loci  were  variable)  and  indicate  that 
Sonoma  County  California  tiger 
salamanders  are  not  distinct  from  other 
western  populations  of  California  tiger 
salamander  from  Yolo  County  to  San 
Luis  Obispo  County. 

Response:  A  variety  of  genetic  tools 
are  available  to  assess  genetic  variation. 
These  tools  are  often  referred  to  as 
"genetic  markers."  All  are  indicators  of 
genetic  variation,  but  none  is  considered 
determinative.  Which  genetic  marker  is 
most  useful  depends  on  the  question 
being  asked  and  the  organism  being 
studied  (Haig  1998,  Parker  e(  al.  1998). 

AUozymes  are  proteins  which  are 
used  as  genetic  markers  because  DNA 
contains  information  that  is  used  by 
cells  to  build  protein.  Allozymes  have 
been  used  to  assess  genetic  variation  for 
many  years.  Allozyme  studies  have  the 
advantage  of  being  relatively 
inexpensive  and  straightforward,  once 
the  basic  technique  is  developed  for  a 
group.  However,  drawbacks  of  using 
allozymes  include  the  limited  number 
of  proteins  that  can  be  screened  (Parker 
et  al.  1998)  and  the  fact  that  they  often 
detect  little  variability  (Haig  1998).  On 
average  across  taxa,  less  than  half  of  all 
loci  are  variable.  It  is  not  uncommon  for 
population  biologists  to  encounter 
species  for  which  allozymes  cannot  be 
used  as  genetic  markers  because  they 
lack  variation  (Parker  et  al.  1998). 

Molecular  techniques,  such  as 
mtDNA,  allow  biologists  to  examine 
variation  in  DNA  directly,  rather  than 
looking  at  the  product  derived  from 
DNA  (i.e.,  proteins)  (Parker  et  al.  1998). 
Analysis  of  animal  mtDNA  is  the  most 
commonly  used  technique  for 
examining  phylogenetic  relationships 
among  populations  of  the  same  species 
and  among  closely  related  species 
(Taberlet  1996).  One  advantage  of 
mtDNA  in  particular  is  its  high  rate  of 
evolution  (i.e.,  rate  of  nucleotide 
substitution)  compared  to  other  DNA 
(Taberlet  1996,  Parker  et  al.  1998).  The 
D-loop  (which  Shaffer  and  colleagues 
examined  for  their  tiger  salamander 
studies)  is  especially  variable,  making  it 
useful  to  study  recently  divergent 
populations  or  species.  Different  genetic 
techniques  are  expected  to  resolve 
different  amounts  of  variation  because 
the  genetic  markers  used  have  different 
evolutionary  characteristics  (Parker  et 
al.  1998).  The  observation  that  some 
characters  (in  this  case,  allozymes)  are 
not  variable  does  not  diminish  the 
utility  of  other  data  (in  this  case 
mtDNA)  in  describing  relationships 
among  groups. 

Issue  6:  Several  commenters  felt  that 
our  finding  that  California  tiger 


salamanders  in  Sonoma  County 
qualified  as  a  DPS  was  based  on  an 
isolated,  and  dated,  report  (i.e.,  Shaffer 
et  al.  (1993).  One  commenter  noted 
several  times  that  Shaffer  et  al.  (1993). 
the  source  of  mtDNA  data  for  California 
tiger  salamanders,  is  an  unpublished 
report. 

Response:  We  are  required  to  use  the 
best  available  scientific  data.  In  this 
case,  the  data  were  in  an  unpublished 
report.  During  the  comment  period,  we 
received  a  second  report  (Shaffer  and 
Trenharo  2002)  that  contained  findings 
similar  to  Shaffer  et  al.  1993  but  which 
was  based  on  more  extensive  data 
collection.  The  publication  of  Shaffer 
and  McKnight  (1996)  using  mtDNA 
techniques  for  California  and  other  tiger 
salamanders  and  the  publication  of 
mtDNA  work  by  Shaffer  et  al.  (2000)  on 
Yosemite  toad  [Bufo  canorus)  gives  us 
confidence  that  Shaffer's  work  is 
scientifically  defensible. 

Issue  7:  Several  commenters  noted 
that  recent  aerial  photos  and  a  map  that 
is  based  on  the  photos  show  515  or 
more  pools  located  within,  or  in  the 
vicinity  of,  the  Santa  Rosa  Plain.  They 
believe  these  could  potentially  provide 
habitat  for  the  Sonoma  County 
California  tiger  salamander.  They  stated 
that  many  of  the  pools  have  not  been 
surveyed  and,  therefore,  the  species 
could  be  more  widespread  in  Sonoma 
County  than  is  currently  known. 

Out  Response:  The  map  submitted 
displayed  515  water  bodies  and  was 
based  on  interpretation  of  aerial 
photography  with  little  on-the-ground 
verification.  We  compared  the  map  of 
potential  habitat  for  the  California  tiger 
salamander  to  information  and  data  we 
obtained  and  have  determined  360 
water  bodies  can  be  eliminated  as 
potential  habitat  for  the  California  tiger 
salamander  due  to  a  variety  of  factors 
including:  unsuitable  soils,  unsuitable 
vegetation,  high  elevation,  presence  of 
aquatic  predators,  agricultural 
development  (row  crops,  vineyards, 
etc.).  urbanization,  and  unsuitable 
hydrology.  One  hundred  and  fifty-five 
water  bodies  remained  within  the 
suitable  habitat  area. 

Of  the  155  remaining  water  bodies.  53 
were  characterized  as  "man-made  long" 
and  "natural  long"  ponds/wetlands, 
which  hold  water  for  too  long  and  /or 
harbor  aquatic  predators,  and  were 
eliminated  as  potential  habitat  for  the 
California  tiger  salamander.  Another  set 
of  water  bodies  were  "man-made  short" 
and  "natural  short"  ponds/wetland  (12 
in  total)  which  do  not  hold  water  long 
enough  to  be  a  source  of  potential 
habitat  for  the  California  tiger 
salamander.  Consequently  only  "man- 
made  moderatis"  and  "natural 


moderate"  mapped  water  bodies  were 
considered  potential  suitable  habitat  (90 
in  total). 

Of  the  "man-made  moderate"  and 
"natural  moderate"  mapped  water 
bodies,  four  were  formerly  known 
breeding  sites  that  have  been  eliminated 
and  eight  are  currently  identified  as 
existing  breeding  sites.  Some  of  the 
mapped  water  bodies  are  anticipated  to 
have  aquatic  predators  given  their 
location  on  the  Laguna  de  Santa  Rosa 
floodplain,  which  would  limit 
California  tiger  salamander  utilization. 
Others  contain  habitat  with  sightings 
near  the  ponds,  but  these  ponds  have 
been  repeatedly  surveyed  by  experts, 
with  results  indicating  they  do  not 
support  breeding  populations  of 
California  tiger  salamanders. 

The  determination  that  some  of  the 
mapped  water  bodies  contain  potential 
habitat  is  solely  based  on  aerial 
photographs;  however,  the  majority  of 
these  are  on  private  property  and 
inaccessible  to  surveying  without 
landowner  permission.  Several 
recognized  salamander  biologists  have 
conducted  repeated  road  surveys  in 
Sonoma  County  along  areas  where  the 
California  tiger  salamander  is  known  to 
exist  or  where  suitable  habitat  appears 
to  exist  (D.  Cook.  The  Wildlife  Society, 
pers.  comm.,  2002;  P.  Northen, 
California  State  University,  Sonoma, 
pers.  comm..  2002;  J.  Seifers.  Santa 
Rosa,  California,  per.  conun.,  2002;  H.  B. 
Shaffer,  pers.  comm.,  2002;  P.  C. 
Trenham,  UCD,  pers.  comm..  2002). 
Night  driving  is  a  standard  technique  for 
surveying  for  reptiles  and  amphibians 
(Shaffer  and  Juterbock  1994;  Parris 
1999).  The  locations  where  these 
biologists  found  breeding  sites, 
migrating  adult  salamanders,  subadults, 
larvae,  and  egg  masses  in  roadside 
ditches  were  entered  into  the  CNDDB. 
This  data  is  considered  essential  (D. 
McGriff,  CDFG,  pers.  comm.,  2002)  and 
the  data  was  utilized  in  our  analysis  of 
the  status  of  the  California  tiger 
salamander  in  Sonoma  County.  Several 
of  the  experts  indicated  that  there  are 
likely  to  be  a  few  small  breeding  sites 
or  potential  habitat  for  California  tiger 
salamanders  on  private  lands  containing 
grassland  areas  and  suitable  soils  on  the 
Santa  Rosa  Plain,  including  stock  ponds 
(P.  Northen.  pers.  comm..  2002;  H.  B. 
Shaffer,  pers.  comm.,  2002;  P.  C. 
Trenham,  pers.  comm.,  2002);  however, 
these  private  lands  were  inaccessible 
during  their  survey  efforts. 

Issue  8:  One  commenter  believed  that 
two  sites  not  specifically  mentioned  in 
the  proposed  rule  should  be  included  as 
breeding  sites  for  California  tiger 
salamanders. 
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Our  Response:  We  evaluated  the  two 
sites  mentioned  by  the  commenter. 
They  are  the  Hartunian  (Scenic  Avenue) 
Preserve  and  the  Southwestern  Santa 
Rosa  Vernal  Pool  Preservation  Bank 
(Engel  Bank). 

The  Hartimian  Preserve  is 
approximately  14  hectares  (ha)  (34  acres 
(ac))  in  size  and  has  one  shallow  swale 
that  could  support  successful  breeding 
during  a  rainy  season  of  above-average 
rainfall.  This  preserve  was  not  listed  in 
the  emergency  rule  and  has  not  been 
included  in  the  final  rule  because 
breeding  by  the  species  is  not  likely  to 
occur  during  years  of  low  to  average 
rainfall. 

Upon  review  of  all  information 
available,  we  have  concluded  that  the    ■ 
Engel  Bank  does  meet  the  biological 
requirements  for  California  tiger 
salamander  breeding  and  we  have 
included  this  site  as  an  eighth  breeding 
site.  Engel  Bank  is  a  16-ha  (40-ac) 
preserve  that  contains  approximately  7-< 
ha  (18-ac)  of  wetlands  and  has 
dociunented  records  of  the  species. 
However,  California  tiger  salamanders 
require  a  fairly  large  upland  component. 
Approximately  9  ha  (22  ac)  of  protected 
uplands  are  available  at  this  site. 
Therefore,  due  to  the  limited  upland 
habitaf  protected  within  the  Engel  Bank, 
a  sustainable  population  at  this  site  is 
dependent  on  the  activities  occurring  on 
the  surrounding  private  property. 

Issue  9:  Many  commenters  stated  that 
the  California  tiger  salamander  is 
adequately  protected  by  current 
regulations.  Examples  of  current 
regulations  cited  include  the  application 
of  the  Porter-Cologne  Water  Quality 
Control  Act  and  the  California 
Environmental  Quality  Act  (CEQA)  by 
CDFG.  Both  of  these  require  one-to-one 
mitigation  for  projects  impacting  the 
species.  Commenters  also  mentioned 
strict  local  land  use  controls  enacted  by 
Sonoma  County  and  cities  within  the 
Santa  Rosa  Plain.  In  addition, 
commenters  noted  that  the  Sonoma 
County  Agricultural  and  Open  Space 
District  has  acquired  potential 
California  tiger  salamander  habitat  that 
is  set  aside  as  open  space  through  a 
county-wide  sales  tax.  They  felt  these 
preserves  are  adequate  for  the  animal. 
Several  other  commenters  stated  that 
current  legal  protections  have  been 
inadequate  for  the  species,  and  losses  of 
breeding  sites  have  occurred. 

Our  Response:  CDFG  lists  the 
California  tiger  salamander  as  a  species 
of  special  concern  and  has  no  specific 
regulatory  mechanism  to  require 
mitigation  for  impacts  to  this  species.  In 
some  instances,  the  CDFG  has  obtained 
one-to-one  mitigation  for  destruction  of 
California  tiger  salamander  breeding 


sites.  However,  five  breeding  sites  have 
been  eliminated  in  Sonoma  County 
during  the  past  2  years  without  new 
breeding  sites  being  created.  The  use  of 
CEQA  and  the  Porter-Cologne  Water 
Quality  Control  Act  have  not  halted  the 
loss  of  habitat  for  this  species  in 
Sonoma  Coimty.  The  land  use  controls 
enacted  by  the  County  and  cities  have 
not  required  adequate  compensation  for 
the  loss  of  breeding  sites.  The  Sonoma 
County  Agricultural  and  Open  Space 
District  has  acquired  acreage  through  a 
one-quarter  of  a  cent  county  sales  tax. 
However,  the  acreage  pinchased  does 
not  overlap  with  areas  known  to  contain 
California  tiger  salamander  breeding 
sites,  A  majority  of  their  purchased 
lands  lie  outside  of  the  Santa  Rosa 
Plain.  Of  the  lands  they  have  purchased 
within  the  Santa  Rosa  Plain,  the 
majority  fall  within  the  floodplain  of  the 
Lagima  de  Santa  Rosa  River.  There  are 
no  known  records  of  the  California  tiger 
salamander  within  this  100  year 
floodplain. 

Issue  10:  Many  conunenters  stated 
that  the  comment  period  did  not  allow 
sufficient  time  for  meaningful  public 
input.  A  number  of  them  said  that  more 
time  was  needed  to  complete  surveys 
that  currently  are  underway. 

Our  Response:  The  comment  period 
for  the  proposed  rule  was  initially  open 
for  60  days,  closing  on  September  20, 
2002.  On  August  26,  2002,  the  comment 
period  was  extended  imtil  October  21, 
2002.  The  comment  period  was  re- 
opened on  October  31,  2002,  for  an 
additional  45  days.  In  total,  the 
comment  period  was  open  for  145  days. 

At  least  12  surveys  are  ongoing  in 
Sonoma  County  in  three  areas  not 
previously  known  to  have  California 
tiger  salamander  occiurences,  and  to 
date,  there  have  been  no  detections  of 
the  animal.  We  agree  that  additional 
survey  information  is  valuable. 
However,  the  Service  has  not  had  the 
flexibility  to  wait  until  surveys  are 
finished  because  an  order,  issued  by  the 
district  court  in  Center  for  Biological 
Diversity  V.  U.S.  Fish  and  Wildlife    ■ 
Service,  required  us  to  complete  this 
rule  before  the  expiration  of  the 
protection  afforded  the  DPS  by  the 
emergency  rule. 

Issue  1 1 :  One  commenter  stated  that 
we  should  extend  the  comment  period 
because  we  had  not  made  available  to 
the  public  documents  on  which  the 
emergency  Usting  and  permanent  listing 
was  based. 

Our  Response:  As  stated  in  the 
emergency  rule,  the  complete  file  for  the 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Sacramento  Fish  and 
Wildlife  Office.  In  addition,  the 


proposed  rule  stated  that  all  comments 
received  during  the  comment  period 
were  available  for  public  review.  The 
complete  file  for  this  rule  is  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the 
Sacramento  Fish  and  Wildlife  Office. 

Issue  12:  Several  commenters  felt  we 
should  complete  peer  review  and 
incorporate  that  analysis  into  a 
proposed  rule. 

Our  Response:  In  accordance  with  our 
July  1, 1994,  Interagency  Cooperative 
Policy  for  Peer  Review  in  Endangered 
Species  Act  Activities  (59  FR  34270;,  we 
solicited  review  from  12  experts  in  the 
fields  of  ecology,  conservation,  genetics, 
taxonomy  and  management.  The 
purpose  of  such  a  review  is  to  ensiue 
that  listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses,  including  input  from 
appropriate  experts.  The  five  peer 
reviewers  who  sent  comments 
supported  listing  of  the  Sonoma  County 
California  tiger  salamander.  They 
provided  additional  documentation  on 
the  distribution,  genetics,  and  threats  to 
the  species.  This  information  has  been 
incorporated  into  this  final  rule. 

Issue  13:  Numerous  commenters  felt 
the  proposal  to  list  the  Sonoma  County 
California  tiger  salamander  was  based 
on  one  study  conducted  by  a  group  with 
a  very  specific  agenda  against  propjerty 
rights  and  development.  They  said 
listing  decisions  should  be  based  on 
specific  studies  by  non-partisan  - 
professionals.  Two  commenters  felt  that 
the  proposed  rule  was  based  on 
inaccurate  or  incomplete  data. 
Niunerous  commenters  felt  the  data  we 
utilized  on  the  California  tiger 
salamander  was  at  least  1 0  years  old  and 
was  thus  not  current  or  accurate.  One 
recognized  herpetologist  provided 
additional  peer-reviewed  articles  on  the 
California  tiger  salamander  bom 
scientific  journals.  Another  professional 
biologist  noted  the  proposed  rule  was 
based  on  research  conducted  as  recently 
as  2001  by  knowledgeable 
herpetologists. . 

Our  Response:  We  used  the  best 
scientific  and  commercial  information 
available  during  the  status  review 
process  and  preparation  of  the 
emergency  and  final  rules  to  make  our 
listing  determination.  We  utilized 
museum  records;  CNDDB  information; 
aerial  photographs  documenting  the 
land  use  changes  over  the  last  60  years; 
reports  produced  by  the  Sonoma  County 
Agricultural  Commissioners  and  the 
Sonoma  County  Planning  and 
Development  Department;  unpublished 
reports  by  biologists:  and  peer-reviewed 
articles  from  scientific  journals  in 
making  that  determination. 
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Out  of  126  citations  appearing  in  the 
emergency  rule,  52  have  been  published 
within  the  past  5  years  (41  percent)  and 
83  citations  have  been  published  within 
the  past  10  years  (66  percent).  The 
initial  report  on  the  population  genetics 
of  the  California  tiger  salamander  by 
Shaffer  et  al.  (1993)  has  been 
substantiated  by  additional  research 
-(Barry  and  Shaffer  1994;  Fisher  and 
Shaffer  1996;  Shaffer  and  McKnight 
1996;  Cook  and  Northen  2001;  Shaffer 
and  Trenham  2002). 

Issue  14:  Some  commenters  felt  we 
had  not  quantified  the  magnitude  of  loss 
of  the  California  tiger  salamander  in 
Sonoma  County.  One  herpetologist  said 
we  had  presented  accurate  information 
on  the  status  of  the  species  in  Sonoma 
County. 

Our  Response:  Based  on  the  best 
available  scientific  and  commercial 
information,  five  breeding  sites  for  the 
California  tiger  salamander  in  Sonoma 
County  have  been  destroyed  in  the  past 
2  years,  and  there  are  only  eight  known 
breeding  sites  remaining.  Five  of  these 
sites  are  on  private  lands  with  no 
effective  regulatory  protection.  Only  one 
of  the  three  protected  sites  is  over  32  ha 
(80  ac)  in  size.  All  known  breeding  sites 
in  the  Cotati  area  have  now  been 
destroyed.  The  remaining  sites  in  the 
Cotati  area  where  the  animals  can  mate 
and  develop  are  roadside  ditches  and 
other  suboptimal  habitat  during  years  of 
above  average  rainfall. 

Issue  15:  According  to  some 
commenters,  there  has  been  no  study  to 
determine  population  trends  or  ways  to 
improve  breeding  at  the  known 
preserves  containing  the  California  tiger 
salamander. 

Our  Response:  All  of  the  three 
protected  sites  known  to  contain 
salamanders  have  been  surveyed  for  the 
past  4  years.  All  surveys  at  these  sites 
have  resulted  in  the  detection  of  very 
low  numbers  of  salamander  larvae 
during  years  that  they  were  found  at  all. 
The  largest  preserve  is  approximately  81 
ha  (200  ac)  in  size,  yet  continues  to 
exhibit  very  low  numbers  of  larvae  as 
indicated  by  yearly  surveys.  It  is 
probable  that  salamander  populations 
are  limited  by  the  lack  of  uplands  for 
estivation  during  the  dry  season. 

Issue  1 6:  A  number  of  conunenters 
asked  us  to  delay  a  final  listing  decision 
until  a  full  review  of  the  scientific 
evidence  supporting  or  disputing  the 
status  of  the  Sonoma  County  California 
tiger  salamander  had  been  presented  in 
a  public  forum. 

Our  Response:  The  purpose  of 
publishing  a  proposed  rule  and 
soliciting  public  input  during  the 
comment  period  is  to  fully  involve  the 
public  in  the  listing  process.  We  also 


held  a  workshop  and  public  hearing  in 
Santa  Rosa,  California,  to  encourage 
agency  and  public  input  into  the  review 
of  the  proposed  rule.  We  solicited  12 
recognized  experts  and  specialists  to 
review  the  proposed  rule.  We  utilized 
this  information  in  making  the  final 
determination. 

Issue  1 7:  Numerous  commenters  said 
the  listing  of  the  California  tiger 
salamander  would  have  a  severe 
economic  impact  on  Sonoma  County. 
They  said  we  should  complete  an 
analysis  of  the  economic  effects  of 
listing  and  include  it  in  the  final  rule. 

Our  Response:  Under  section 
4(b)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act)  (16 
U.S.C.  1531  et  seq.),  we  must  base  a 
listing  decision  solely  on  the  best 
scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  ensure  that  listing  decisions 
are  "*   *   *  based  solely  on  biological 
criteria  and  to  prevent  non-biological 
criteria  from  affecting  such 
decisions*   *   *  "  (House  of 
Representatives  Report  Number  97-835, 
97th  Congress,  Second  Session  19 
(1982)).  As  further  stated  in  the 
legislative  history,  "*   *  *  economic 
considerations  have  no  relevance  to 
det^minations  regarding  the  status  of 
species  *   *   *"(Id.  at  20).  Therefore,  we 
did  not  consider  the  economic  impacts 
of  listing  the  Sonoma  County  California 
tiger  salamander. 

Issue  18:  Two  commenters  stated  that 
critical  habitat  has  not  been  proposed 
and,  therefore,  the  listing  is  in  violation 
of  the  Act. 

Our  Response:  Pursuant  to  section 
4(a)(3)  of  the  Act,  we  have  determined 
that  designation  of  critical  habitat  is 
prudent  for  the  Sonoma  County 
California  tiger  salamander  (see  the 
"Critical  Habitat"  section).  However, 
our  budget  for  listing  activities  is 
currently  insufficient  to  allow  us  to 
immediately  complete  all  the  listing 
actions  required  by  the  Act.  Listing  the 
DPS  without  designating  critical  habitat 
at  this  time  allows  us  to  provide 
protections  needed  for  the  conservation 
of  the  species  without  further  delay. 
This  is  consistent  with  section 
4Cb)(6)(C)(i)  of  the  Act,  which  states  that 
final  listing  decisions  may  be  issued 
without  critical  habitat  designations 
when  it  is  essential  that  such 
determinations  be  promptly  published. 
We  will  prepare  a  critical  habitat 
designation  in  the  future  when  our 
available  resources  allow. 

Issue  1 9:  One  commenter  said  the 
1995  Santa  Rosa  Plain  Vernal  Pool 
Ecosystem  Preservation  Plan  indicated 
the  Sonoma  County  California  tiger 


salamander  is  potentially  less . 
vulnerable  than  stated  in  our  proposed 
rule. 

Our  Response:  The  Santa  Rosa  Plain 
has  experienced  rapid  urban  growth 
since  the  vernal  pool  ecosystem 
preservation  plan  was  issued  in  1995. 
From  1995  until  2001,  the  population  of 
Sonoma  County  increased  by 
approximately  10%  with  an  average 
annual  growth  rate  of  approximately  1.6 
percent.  (U.S.  Census  Bureau;  California 
Department  of  Finance;  California 
Association  of  Realtors  website  2002). 
Increases  in  housing,  traffic,  industry, 
and  office  buildings  have  occurred 
concurrent  with  the  increase  in 
population  growth.  In  the  past  2  years, 
five  breeding  sites  for  the  Sonoma 
County  California  tiger  salamander  have 
been  destroyed.  Loss  of  real  and 
potential  salamander  breeding  sites  and 
estivation  habitat  continues  to  occur  in 
the  Santa  Rosa  Plain.  Given  the  amount 
of  habitat  loss,  inadequate  regulatory 
i^echanisms,  and  other  threats,  we 
believe  the  remaining  California  tiger 
salamanders  in  Sonoma  County  are 
endangered. 

Issue  20:  Several  commenters  stated 
that  we  should  compensate  private 
landowners  for  the  loss  of  revenue  that 
occurs  when  California  tiger 
salamanders  are  found  on  their  land. 
Another  commenter  said  the  "Cattle 
Growers"  ruling  prohibits  us  frt)m 
imposing  land  use  restrictions 
predicated  upon  listing  except  through 
a  designation  of  critical  habitat,  and  not 
doing  so  constitutes  vmlawful  taking  of 
property  without  compensation. 

Our  Response:  The  presence  of  an 
endangered  or  threatened  species  does 
not  prevent  all  uses  of  public  or  private 
lands.  The  listing  of  a  species  does  not 
impose  land  use  restrictions  and, 
therefore,  does  not  result  in  unlawful 
taking  of  property.  In  addition,  we  will 
assist  landowners  in  the  identification 
of  proposed  activities  that  could  result 
in  take  (harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct),  develop  measures  to 
minimize  the  potential  for  take,  and 
work  with  them  to  obtain  authorizations 
for  incidental  take  through  sections  7 
and  10  of  the  Act.  Recovery  planning  for 
this  species  may  include 
recommendations  for  land  acquisition 
or  easements  involving  private 
landowners.  Any  such  efforts  will  be 
undertaken  with  the  full  cooperation  of 
the  landowners. 

A  recent  case  pertinent  to  this  issue, 
Arizona  Cattle  Growers  v.  Fish  and 
Wildlife  and  Bureau  of  Land 
Management  (9th  Circuit  Coiut  of 
Appeals  99-16102),  provides  that,  in 


biological  opinions  issued  pursuant  to 
section  7  of  the  Act,  the  terms  and 
conditions  in  a  biological  opinion  must 
have  an  articulated,  rational  connection 
to  the  take  of  a  listed  species.  The  court 
stated  that  the  Act  provides  for  the 
designation  of  critical  habitat  outside 
the  geographic  range  ciurently  occupied 
by  a  listed  species  when  "such  areas  are 
essential  for  the  conservation  of  the 
species."  Absent  this  procedure,  the 
court  stated  that  there  is  no  evidence 
that  Congress  intended  to  allow  the 
Service  to  regulate  any  parcel  of  land 
that  is  merely  capable  of  supporting  a 
listed  species.  Therefore,  the  mere 
listing  of  species,  such  as  the  Sonoma 
County  California  tiger  salamander,  will 
not  result  in  land  use  restrictions. 

Issue  21 :  One  commenter  was 
concerned  that  existing  vineyards  and 
wineries  would  be  burdened  by 
excessive  costs  when  water  permits  are 
required  or  changed,  or  when  planting 
or  replanting  permits  are  requested. 

Our  Response:  Once  a  species 
becomes  listed,  section  9  of  the  Act  sets 
forth  a  series  of  general  prohibitions  that 
apply  to  that  species.  The  Sonoma 
County  California  tiger  salamander  is 
protected  from  "take"  by  any  person 
subject  to  the  jurisdiction  of  the  United 
States.  The  definition  of  take  under  the 
Act  includes  harass,  harm,  piusue,  himt, 
shoot,  woimd,  kill,  trap,  captiue,  collect, 
or  attempt  to  engage  in  any  such 
conduct.  Harm  is  further  defined  to 
include  significant  habitat  modification 
or  degradation  that  results  in  death  or 
injiuy  to  the  listed  wildlife  by 
significantly  impairing  behavioral 
patterns  such  as  breeding,  feeding,  or 
sheltering.  Harass  is  further  defined  to 
include  actions  that  create  the 
likelihood  of  injury  to  listed  wildlife  by 
aimoying  it  to  such  an  extent  as  to 
significantly  disrupt  normal  behavior 
patterns  which  indude,  but  are  not 
limited  to,  breeding,  feeding,  or 
sheltering.  Therefore,  if  the  action  by  a 
party,  such  as  water  use  by  a  vineyard 
or  winery,  planting  or  replanting  of 
vineyards,  could  result  in  "take"  of  a 
listed  species,  then  authorization  for 
incidental  take  should  be  obtained 
piusuant  to  either  sections  7  or  10  of  the 
Act. 

Issue  22:  One  commenter  felt  that  the 
CDFG  considered  the  emergency  listing 
inappropriate  due  to  a  lack  of  proper 
information  and  sufficient  scientific 
support. 

Our  Response:  Only  species  or 
subspecies,  and  not  distinct  population 
segments,  of  vertebrates  can  be  listed  as 
endangered  or  threatened  under  the 
California  Endangered  Species  Act 
(California  Department  of  Fish  and 
Game  intwnet  web  site  2003).  However, 


the  California  Department  of  Fish  and 
Game  has  expressed  concern  for  adverse 
impacts  to  the  salamander  and  its 
habitat  (R.  Floerke,  CDFG,  in  litt.,  2002). 

Issue  23:  One  conunenter  stated  that 
the  breeding  sites  identified  in  the 
emergency  rule  for  the  Sonoma  County 
CaUfomia  tiger  salamander  are  not 
threatened,  and  the  sites  around  the  old 
airfield  would  not  be  destroyed  because 
construction  will  avoid  them  and  be 
limited  to  the  runway.  The  commenter 
also  felt  the  degree  of  threat,  isolation  of 
habitats,  and  barriers  to  movement  were 
overstated  and  not  based  in  reality.  This 
same  commenter  believed  that  the 
Roseland  Creek  channel  and  asphalt 
run-way  already  constitute  a  significant 
barrier  to  migrating  salamanders  at  the 
old  airfield.  Several  other  conunenters 
noted  the  vernal  pools  at  the  Southwest 
Air  Center  (Air  Center)  have  been 
damaged,  destroyed,  or  are  currently  on 
the  verge  of  being  lost. 

Our  flesponse:  Other  than 
approximately  28  ha  (70  ac)  designated 
as  open  space,  the  remainder  of  the  Air 
Center  has  been  designated  for 
development  in  the  Southwest  Santa 
Rosa  Aiea  Development  Plan.  One  of  the 
breeding  sites  could  be  destroyed  by 
development  and  two  others  could  be 
isolated  and  imperiled  by  a  loss  of 
estivation  habitat.  Upon  development  of 
this  area,  not  enough  upland  will  likely 
remain  to  support  a  viable  salamander 
population  even  if  two  of  the  three 
breeding  sites  are  not  destroyed- 
Proposed  development  could  also 
isolate  the  Federal  Emergency 
Management  Agency  (FEMA)/ 
Broadmore  North  Preserves. 

Burrowing  mammals  also  could  be 
increasingly  subject  to  control  actions 
given  the  proximity  of  developed  areas 
to  any  remaining  estivation  habitats. 
One  proposed  development  project  at 
the  Air  Center  could  fill  two  wetlands 
that  make  up  one  of  the  eight  known 
breeding  sites.  Surveys  of  this  site  over 
the  past  2  years  have  found  breeding 
California  tiger  salamanders. 
Construction  on  the  nmway  itself  and 
extension  of  Fresno  Avenue  could  result 
in  total  isolation  of  the  FEMA/ 
Broadmore  North  Preserves,  a  known 
Sonoma  County  California  tiger 
salamander  breeding  site.  We  have 
determined  that  Roseland  Creek 
Channel  is  not  likely  to  be  a  barrier  to 
salamander  migration.  Flows  in  the 
channel  are  minimal,  except  during  the 
heaviest  of  rain  events. 

Issue  24:  One  comments  felt  that  the 
emergency  rule  overstated  the  effects  of 
development  at  the  Air  Center  because 
the  runways  are  too  hot  for  salamanders 
to  cross. 


Our  Response:  Hot  nmways  are  not  a 
concern  for  this  species  because 
California  tiger  salamanders  are  in 
estivation  during  the  dry,  hot,-summer 
months.  The  nocturnal  adult  animals 
concentrate  then  movements  during 
rain  events  in  the  cooler  fall,  winter, 
and  spring  months.  Researchers 
conducting  night-time  road  surveys  for 
California  tiger  salamanders  during  the 
fall,  winter,  and  spring  have 
documented  this  species  crossing  roads 
on  many  occasions. 

Issue  25:  One  commenter  stated  that 
California  tiger  salamanders  exist  in  the 
Central  Valley  and  coastal  areas  of 
California  and,  therefore,  they  could  not 
be  endangered. 

Our  Response:  Research  has  indicated 
there  are  six  populations  of  California 
tiger  salamanders  occurring  in 
California.  These  include  the  Santa  Rosa 
area  of  Sonoma  County:  the  Bay  Area 
(central  and  southern  Alameda,  Santa 
Clara  western  Stanislaus,  western 
Merced,  and  the  majority  of  San  Benito 
counties);  Central  Valley  (Yolo, 
Sacramento,  Solano,  eastern  Contra 
Costa,  northeast  Alameda,  San  Joaquin, 
Stanislaus,  Merced,  and  northwestern 
Madera  counties);  southern  San  Joaquin 
Valley  (portions  of  Madera,  central 
Fresno,  and  northern  Tulare  and  Kings 
counties):  Central  Coast  Range  (southern 
Santa  Cruz,  Monterey,  northern  San 
Luis  Obispo,  and  portions  of  western 
San  Benito,  Fresno,  and  Kern  coimties); 
and  Santa  Barbara  Coimty  (Shaffer  and 
Trenham  2002).  The  Sonoma  County 
population  meets  the  requirements  of 
our  Distinct  Population  Segment  policy 
and  therefore  can  be  separated  fat>m  the 
remainder  of  the  population  in  making 
this  determination. 

Issue  26:  One  commenter  stated  that 
much  of  the  area  defined  as  potential 
range  of  the  Sonoma  County  California 
tiger  salamander  was  based  on  soil 
types. 

Our  Response:  The  distribution  of  the 
Sonoma  County  California  tiger 
salamander  corresponds  to  the 
distribution  of  specific  soil  types.  The 
known  breeding  sites  of  the  animal  in 
Sonoma  County  are  restricted  to 
Huichica-Wright-Zamora  and  Clear 
Lake-Reyes  soils  series/associations  as 
defined  by  the  USDA  (1972, 1990).  The 
poorly  drained  soils  in  the  Huichica- 
Wright-Zamora  association  are 
considered  prime  soils  for  containing 
wetlands,  and  more  specifically,  prime 
soils  for  habitat  containing  California 
tiger  salamander  (P.  Northen,  pers. 
comm.,  2002).  The  Huichica-Wright- 
2^amora  association  is  restricted  to  the 
Santa  Rosa  Plain  and  the  vicinity  of  the 
town  of  Sonoma  (USDA  1972, 1990). 
The  poorly  drained  soils  in  the  Clear 
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Lake-Reyes  association  are  considered 
suitable  to  marginal  soils  for  containing 
wetlands  or  habitat  for  California  tiger 
salamander  (P.  Northen,  pers.  comm.. 
2002).  The  Clear  Lake-Reyes  association 
is  found  horn  the  Cotati  region  south 
and  east  of  Petaluma  to  the  tidelands  of 
northern  San  Francisco  Bay  where  the 
salt  marsh  habitat  is  unsuitable  for  the 
California  tiger  salamander.  There  are 
also  scattered  areas  of  the  Clear  Lake- 
Reyes  association  found  south  and 
southwest  of  the  town  of  Sonoma 
(USDA  1972.  1990).  There  are  no  known 
records  of  the  California  tiger 
salamander  from  the  area  around  the 
town  of  Sonoma  (D.  McGriff.  pers. 
cpnmi..  2002).  and  there  is  now 
extensive  urban  and  agricultural 
development  in  this  portion  of  the 
county. 

Peer  Review 

Iiv  accordance  with  our  July  1.  1994. 
Interagency  Cooperative  Policy  for  Peer 
Review  in  Endangered  Species  Act 
Activities  (59  FR  34270).  we  solicited 
the  expert  opinions  of  12  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
status,  and  supporting  biological  and 
ecological  information  for  the  California 
tiger  salamander  in  Sonoma  County. 
The  purpose  of  such  review  is  to  ensure 
that  listing  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses,  including  input  of 
appropriate  experts  and  specialists. 
'Information  and  suggestions  provided 
by  the  reviewers  were  incorporated  or 
addressed  as  applicable. 

We  received  peer  reviews  from  five  of 
the  experts.  All  of  them  agreed  the 
Sonoma  County  California  tiger 
salamander  is  imperiled  throughout  all 
or  a  portion  of  its  range.  One  reviewer 
provided  references  on  threats  from 
disease  the  reviewer  believed  relevant  to 
our  final  rule  decision.  This  peer 
reviewer  also  stated  that  threats  from 
disease  are  much  more  severe  for  small 
populations.  Another  peer  reviewer 
recommended  a  number  of  editorial 
clarifications  in  the  emergency  and 
proposed  rules.  The  third  peer  reviewer 
stated  that  the  California  tiger 
salamander  should  be  listed  throughout 
its  range.  A  fourth  peer  reviewer 
provided  additional  information  on  the 
California  tiger  salamander,  and  the  fifth 
peer  reviewer,  based  on  years  of  field 
work,  agreed  that  the  Sonoma  County 
California  tiger  salamander  is 
endangered. 


Summary  of  Factors  AfiFecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  describe  the  procedures  for  adding 
species  to  the  Federal  list.  We  may 
determine  a  species  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors,  and  their  application  to 
the  Sonoma  County  California  tiger 
salamander,  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  Sonoma  County  California  tiger 
salamander  population,  as  well  as  the 
population  in  Santa  Barbara  County, 
which  we  listed  as  endangered  (65  FR 
57242.  September  21.  2000).  are 
considered  to  be  the  most  vulnerable  of 
the  six  populations  of  the  California 
tiger  salaniander  (LSA  A»sociates.  Inc. 
2001:  Shaffer  and  Trenham  2002). 
Urban  development  is  the  primary 
threat  to  the  Sonoma  County  California 
tiger  salamander.  The  DPS  now  occurs 
in  scattered,  and  increasingly  isolated, 
breeding  sites  within  a  small  portion  of 
its  historic  range  on  the  Santa  Rosa 
Plain  in  Sonoma.County.  Five  known 
breeding  sites  of  this  DPS  have  been 
destroyed  in  the  last  2  years.  All  of  the 
eight  known  remaining  breeding  sites 
are  distributed  in  the  City  of  Santa  Rosa 
and  immediate  associated 
unincorporated  areas,  an  area 
approximately  8  km  (5  mi)  long  by  6  km 
(4  mi)  wide.  Within  this  area  and  south 
to  the  Cotati  area,  there  are  scattered 
records  of  adult  salamanders  crossing 
roads  during  the  fall  and  winter  rains, 
and  also  sporadic  instances  of  breeding 
in  roadside  ditches  and  low-quality 
pools.  However,  these  roadside  ditches 
and  low-quality  pools  likely  do  not 
represent  viable  breeding  sites  because 
they  either  do  not  have  sufficient 
ponding  duration  and/or  associated 
uplands  for  estivation. 

The  eight  known  breeding  sites  are 
imperiled  by  the  construction  of  high- 
density  housing,  office  buildings,  roads, 
and  other  development.  The  survival 
and  viability  of  the  Sonoma  County 
California  tiger  salamander  is  directly 
related  to  availability  of  breeding  pools 
with  hydrological  and  other  factors 
conducive  to  the  salamander's 
reproduction.  There  also  must  be 
adequate  upland  acreage,  with 
associated  small  mammal  burrows,  in 
the  vicinity  of  the  Sonoma  County 
California  tiger  salamander  breeding 
pools  to  accommodate  estivation.  The 
Santa  Rosa  Plain  once  contained 


extensive  valley  oak  woods,  native 
grasslands,  riparian,  and  vernal  pools 
(1942  aerial  photographs  on  file  with  Dr. 
Phil  Northen  at  California  State 
University  at  Sonoma).  Vernal  pools  and 
seasonal  wetlands  likely  were  extensive, 
due  to  the  flat  terrain,  clay  soils,  and 
relatively  high  rainfall  (CH2M  Hill 
1995).  Based  on  the  topography  and 
habitat  type  of  the  lands  that  have  been 
converted  to  urban  development  and 
agriculture  on  the  Santa  Rosa  Plain,  the 
number  of  breeding  ponds,  the  extent  of 
upland  habitats,  and  the  quality  of  the 
remaining  habitats  has  been  greatly 
reduced  since  Europeans  first  settled  the 
region. 

The  extent  of  the  historic  range  of  the 
California  tiger  salamander  within  the 
Santa  Rosa  Plain  in  Sonoma  County  is 
uncertain  due  to  limited  information 
collected  on  this  population  prior  to  the 
1990s  (Shaffer  et  al  1993:  Jennings  and 
Hayes  1994).  However,  based  on  the 
habitat  requirements  of  the  species  for 
low  elevation,  seasonally  filled  breeding 
ponds  and  small  rodent  burrows,  the 
ecology  of  the  taxon,  the  general  trend 
of  urban  development  into  suitable  and 
occupied  habitat,  and  other  adverse 
factors  affecting  the  species,  we  believe 
that  it  once  occupied  a  more  extensive, 
but  still  limited  area  within  the  Santa 
Rosa  Plain. 

A  1990  study  of  the  Santa  Rosa  Plain 
found  that  25  percent  of  an  11,300-ha 
(28,000-ac)  study  area  had  been 
converted  to  subdivisions,  "ranchettes." 
golf  courses,  and  commercial  buildings 
(Waaland  et  al.  1990).  An  additional  17 
percent  of  the  study  area  had  been 
converted  to  agricultural  uses.  Since 
1990,  many  more  acres  have  been 
urbanized  and  converted  to  intensive 
agriculture,  particularly  vineyards.  Even 
relatively  minor  habitat  modifications, 
such  as  construction  of  roads,  storm 
drains,  and  road  curbs  that  traverse  the 
area  between  breeding  and  estivation 
sites,  increase  habitat  fragmentation, 
impede  or  prevent  migration,  and  result 
in  direct  and  indirect  mortality  of 
California  tiger  salamanders  (Mader 
1984;  S.  Sweet,  in  litt.  1993. 1998: 
Findlay  and  Houlahan  1996:  Launer  and 
Fee  1996;  Gibbs  1998).  All  of  the 
remaining  known  Sonoma  County 
California  tiger  salamander  breeding 
pools  are  within  450  m  (1,476  ft)  of 
roads  and  residential  development,  and 
five  of  the  eight  remaining  viable 
breeding  locations  are  within  100  m 
(328  ft)  of  major  development  activities. 

Urban  Development 

Urban  development  poses  a 
significant  threat  to  all  of  the  known 
breeding  sites  of  the  Sonoma  Coimty 
California  tiger  salamander.  Six  of  these 


sites  are  found  in  and  aroimd  the  former 
Air  Center  that  is  located  in  southwest 
Santa  Rosa.  This  area  contains  one  of 
the  largest  imdeveloped  blocks  of  land 
within  the  city  limits  of  Santa  Rosa. 
Urban  development  is  proposed  on  or 
near  locations  containing  four  of  the 
eight  known  breeding  sites  in  the  Santa 
Rosa  area  (EIP  Associates  1994,  2000). 
The  airport  was  closed  and  the  property 
sold  to  the  City  of  Santa  Rosa  in  the 
mid-1980s.  The  City  of  Santa  Rosa  is 
proposing  the  majority  of  the  area  be 
developed  as  part  of  their  Southwest 
Area  Plan  (EIP  Associates  1994,  2000). 

Urban  development  of  the  Santa  Rosa 
area  is  proceeding  rapidly.  Demographic 
data  obtained  from  the  City  of  Santa 
Rosa  Housing  and  Community 
Development  Commission  indicate  that, 
since  1980,  Santa  Rosa  has  experienced 
a  greater  than  53  percent  increase  in  its 
population.  From  1980  until  1997,  the 
number  of  housing  units  grew  by  66 
percent  from  35,403  imits  in  1980  to 
53,558  units  by  January  1, 1997  (M. 
Enright,  pers.  comm.,  2001). 

Five  known  breeding  sites  were  lost 
within  the  past  2  years,  two  of  which 
were  lost  due  to  conunercial 
development  with  another  lost  to  luban 
development/housing.  In  June  2002,  a 
foiulh  breeding  site  near  Cotati  was 
destroyed  when  the  pond  was  filled  for 
unknown  reason^  (D.  Cook,  in  litt., 
2002;  L.  Davis,  pers.  comm.,  2002).  The 
Cotati  location  was  considered  highly 
productive  for  salamanders  (D.  Cook,  in 
litt.,  2002).  A  fifth,  and  previously 
unknown,  breeding  site  near  Cotati  was 
destroyed  shortly  after  the  emergency 
listing  went  into  effect  (67  FR  47726)  (D. 
Wooten,  Service,  pers.  coirnn.,  2002). 
We  were  not  aware  of  this  occurrence  at 
the  time  the  emergency  rule  was 
published.  Salamander  larvae  were 
foimd  in  a  roadside  ditch  that  backed  up 
onto  a  large  pool  on  private  property 
(CNDDB  2002).  It  is  likely  this  pool 
served  as  the  breeding  site  for 
salamanders  in  this  area.  This  site  was 
located  in  an  area  where  road  sightings 
of  tiger  salamanders  commonly 
occurred  in  absence  of  a  known 
breeding  site.  The  pool  was  drained 
without  appropriate  authorizations 
under  County  of  Sonoma  ordinances  (P. 
Shannin,  U.S.  Army  Corps  of  Engineers 
(Corps),  pers.  conun.,  2002;  P.  Stamp, 
Sonoma  Coimty  Planning  Department, 
pers.  comm.,  2002). 

Roads  and  Highways 

California  tiger  salamanders  require  a 
large  amount  of  barrier-fr«e  landscape 
for  successful  migration  (Shaffer  et  al. 
1993;  Loredo  et  al.  1996).  Roads  and 
highways  are  permanent  physical 
obstacles  that  can  block  the  animals 


bom  moving  to  new  breeding  habitat,  or 
prevent  them  from  retiuning  to  their 
breeding  ponds  or  estivation  sites.  Road 
construction  can  reduce  or  completely 
eliminate  the  viability  of  a  breeding  site, 
and  in  some  cases,  larger  portions  of  a 
metapopulation. 

All  the  pools  at  the  known  extant 
Sonoma  County  California  tiger 
salamander  breeding  sites  are  within 
450  m  (1,476  ft)  of  roads  of  various 
sizes.  Findlay  and  Houlahan  (1996) 
found  that  roads  within  2,000  m  (1.2  mi) 
of  wetlands  adversely  affected  the 
niunber  of  amphibian  species.  At  diis 
time,  it  is  still  possible  for  salamanders 
at  breeding  sites  associated  with  the  Air 
Center  to  migrate  to  the  FEMA/ 
Broadmore  North  Preserves.  A  proposed 
through-street  and  high-density  housing 
will  eliminate  this  migration  corridor, 
leading  to  fragmentation  and  further 
isolation  of  remaining  breeding  sites.  If 
this  planned  through-street  and 
accompanying  high-density  housing  are 
completed,  only  three  breeding  sites 
will  remain  where  salamanders  can 
access  more  than  one  breeding  pool 
without  crossing  roads. 

Large  numbers  of  California  tiger 
salamanders  at  some  locations  in  the 
Central  Valley,  up  to  15  or  20  per  mile 
of  road  (J.  Medeiros.  Sierra  College, 
pers.  comm.,  1993),  have  been  killed  as 
they  crossed  roads  on  breeding 
migrations  (Hansen  and  Tremper  1993; 
S.  Sweet,  in  litt.,  1993).  Estimates  of 
losses  to  automobile  traffic  range  from 
25  to  72  percent  of  the  breeding 
population  for  several  different 
populations  of  the  species  (Twitty  1941; 
S.  Sweet,  in  litt.,  1993;  Laimer  and  Fee 
1996).  Ciubs  and  berms  as  low  as  9  to 
13  cm  (3  to  5  in),  which  allow 
salamanders  to  climb  onto  the  road  but 
can  restrict  or  prevent  their  movements 
off  the  roads,  can  turn  the  roads  into 
sources  of  high  mortality  (Laimer  and 
Fee  1996;  S.  Sweet,  in  litt.,  1998). 
Automobile  traffic  along  Stony  Point 
Road  in  western  Santa  Rosa  has 
probably  quadrupled  in  the  past  5  years 
(D.  Cook,  pers.  comm..  2002).  This  was 
once  a  moderately  used  rural  road 
which  is  now  a  major  route  for 
commuter  traffic.  Between  November 
21,  2001,  and  December  5,  2001,  26 
California  tiger  salamanders  were  found 
killed  by  cars  on  this  road  between 
Santa  Rosa  and  Cotati.  Fourteen  of  these 
dead  California  tiger  salamanders  were 
found  along  Stoney  Point  Road  near 
Meachiun  Road  (D.  Cook,  pers.  comm., 
2002).  The  Engel  Preserve  is  adjacent 
and  north  of  Todd  Road.  A  proposed 
road  widening  project  along  Todd  Road 
would  likely  increase  traffic  and  result 
in  an  increased  threat  of  roadkill  for 
salamanders  migrating  between  the 


Engel  Preserve  and  salamander 
estivation  habitat  south  of  Todd  Road. 

Description  of  the  Breeding  Sites 

(1)  Hall  Road  Preserve:  This  74-ha 
(183-ac)  site  is  owned  by  CDFG.  It  is  the 
largest  preserved  area  where  the 
Sonoma  Coimty  California  tiger 
salamander  is  currently  known  to  occur. 
It  contains  two  pools  with  ponding 
levels  adequate  for  successful  breeding 
during  drought  years.  This  preserve 
contains  seven  additional  breeding 
pools  that  are  relatively  shallow  and  do 
not  pond  water  long  enough  for 
successful  breeding  in  years  of  moderate 
to  low  rainfall.  Surveys  conducted  over 
the  past  2  years  indicate  this  preserve 
does  not  function  as  a  highly  productive 
breeding  site  (Cook  and  Northern  2001). 
The  land  surrounding  the  preserve  is  ' 
privately  owned,  and  the  City  of  Santa 
Rosa  has  issued  permits  for  urban 
development.  Urban  development  has 
occurred  on  adjacent  lands  to  the  east 
and  west,  and  agriculture  to  the  north  of 
the  preserve.  Exotic  predators  of  the 
salamander,  such  as  Louisiana  crayfish 
[Procrambus  clarkii),  stickleback  fish 
(Gasterosteus  aculeatus),  and  possibly 
bullfrogs  (Rana  catesbeiana)  are  present 
at  the  Hall  Road  Preserve. 

(2)  FEMA/Broadmore  North  Preserves: 
This  breeding  site  consists  of  two 
properties,  the  FEMA  Preserve  and  the 
Broadmore  North  Preserve.  The  24-ha 
(59-ac)  FEMA  Preserve  is  owned  by 
CDFG  and  contains  one  of  the  most 
productive  Sonoma  County  CaUfomia 
tiger  salamander  breeding  sites.  The  6.5- 
ha  (16-ac)  Broadmore  North  Preserve  is 

a  conservation  area  that  was  set  aside  as 
mitigation  by  the  Bellvue  School 
District.  It  is  also  managed  by  CDFG. 
The  two  breeding  sites  are  contiguous 
and  encompass  30  ha  (75  ac)  containing 
three  breeding  pools.  The  FEMA 
Preserve  has  two  large,  deep  pools  that 
remain  ponded  late  in  the  season. 
Salamanders  probably  breed  there 
during  most  years.  The  one  breeding 
pool  on  Broadmore  North  is  shallow 
and  does  not  contribute  salamanders  to 
the  population  in  dry  years  (i.e.,  there  is 
no  recruitment)  (D.  Cook.  pers.  comm.. 
2001).  While  there  is  no  hydrological 
connection  between  this  site  and  the 
deeper  pools  contained  on  the  FEMA 
Preserve,  the  FEMA  Preserve  probably 
allows  the  salamanders  at  the 
Broadmore  North  Preserve  the 
opportunity  to  breed  durii^  dry  years. 
Urban  development  has  occurred  to  the 
north  and  east  sides  of  the  preserves. 
Although  these  breeding  sites  are 
protected,  urbanization  imperils  upland 
habitats  on  private  land  to  the  east  and 
west  of  them.  A  new  road  and  housing 
development  on  lands  adjacent  to  the 
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preserves'  western  boundaries  have 
been  permitted  by  the  City  of  Santa  Rosa 
and  are  now  partially  constructed.  This 
new  road  and  construction  has  partially 
blocked  the  western  migration  route 
between  breeding  pools  at  the  Air 
Center  and  the  pools  at  the  FEMA  and 
Broadmore  North  preserves.  Planned 
hiture  phases  of  this  project,  also 
permitted  by  the  City  of  Santa  Rosa,  will 
totally  block  migration  between  the 
FEMA/Broadmore  North  Preserves  and 
the  Air  Center. 

(3)  Engel  Preserve:  This  is  a  16-ha  (40- 
ac)  privately  owned  preserve  that 
contains  apprqximately  7  ha  (18  ac)  of 
wetlands.  Three  pools  appear  to  have 
ponding  levels  adequate  for  salamander 
breeding  in  normal  to  dry  rainfall  years. 
Sonoma  County  California  tiger 
salamanders  were  not  documented  at 
this  site  prior  to  the  2001/2002  rainy 
season.  Based  on  the  small  number  of 
larvae  found  at  this  site,  however,  it  is 
likely  that  there  are  low  numbers  of 
salamanders  inhabiting  this  site.  Todd 
Road  runs  along  the  southern  boundary 
of  this  site  and  automobile  traffic  poses 
a  threat  to  salamanders  migrating 
between  the  Engel  Preserve  and 
estivation  sites  to  the  south. 

(4)  Northwest  Air  Center:  This 
breeding  site  contains  one  breeding 
pond  and  is  located  on  private  land. 
Much  of  the  associated  upland  has 
recently  been  developed.  This  site  is 
bordered  on  the  west  and  north  by  roads 
subject  to  heavy  traffic  from  housing 
developments  that  have  been 
constructed  under  the  City  of  Santa 
Rosa's  Southwest  Area  Development 
Plan.  Housing  has  eliminated  migration 
routes  to  the  eas4  and  south,  thus 
leaving  this  site  as  an  isolated  breeding 
site  with  less  than  22  ha  (55  ac)  of 
remaining  undeveloped  upland  area  and 
pool  with  private  lands  surrounding  it 
to  the  south  and  east  (M.  Enright,  pers. 
comm.,  2001). 

(5)  Southwest  Air  Center:  This 
breeding  site  is  located  on  private  land 
and  contains  one  breeding  pool.  The 
City  of  Santa  Rosa  has  issued  permits 
for  a  residential  development  that  likely 
will  result  in  the  elimination  of 
salamanders  at  this  location. 
Preparation  of  this  site  for  construction 
was  initiated,  but  further  development 
has  been  delayed  as  a  result  of  the 
emergency  listing  of  this  species.  The 
salamanders  at  this  location  also  may 
utilize  the  breeding  ponds  at  the  FEMA/ 
Broadmore  North  preserves  by  an 
existing  migration  corridor  to  the  east. 
The  destruction  of  this  breeding  site 
likely  will  further  isolate  the  animals 
inhabiting  this  location.  Loss  of  this 
breeding  site  will  contribute  to  the 


overall  isolation  of  the  remaining 
breeding  sites. 

(6)  North  Air  Center:  There  is  one 
breeding  pool  on  this  privately  owned 
site.  Recent  residential  and  commercial 
developments  that  border  the  breeding 
site  on  three  sides  severely  restrict  the 
potential  for  migration.  The  City  of 
Santa  Rosa  has  approved  residential  and 
road  projects  for  this  location  that  will 
adversely  affect  the  salamanders.  This 
site  is  bordered  by  houses  to  the  west, 

a  road  with  high  levels  of  automobile 
traffic  to  the  north,  and  a  corporate  park 
to  the  east.  There  is  a  small  tract  of 
undeveloped  private  land  to  the  south. 
No  protection  exists  for  the  uplands  or 
breeding  pool  which  is  located  directly 
south  of  Sebastopol  Road.  The  upland 
area  is  about  15  ha  (37  ac).  Portions  of 
Sebastopol  Road  have  been  widened  to 
four  traffic  lanes,  including  the 
construction  of  storm  drains  and  curbs. 
The  curbs  likely  funnel  migrating 
salamanders  into  storm  drains  where 
they  perish  after  being  washed  into  the 
sewer  system.  Residential  and 
commercial  projects  ciurently  are  under 
construction  in  this  area.  The  City  of 
Santa  Rosa  has  issued  permits  for  the 
development  of  this  site,  and  the  Corps 
has  requested  formal  consultation  from 
us  for  the  fill  of  this  breeding  site. 
Development  plans  will  also  result  in 
the  loss  of  estivation  habitat. 
Preparation  of  this  site  for  construction 
was  initiated,  but  further  development 
has  been  delayed  as  a  result  of  the 
emergency  listing  of  this  species. 

(7)  Wright  Avenue:  This  oreeding  site 
is  located  on  private  land.  Approved 
development  described  in  the  City  of 
Santa  Rosa's  Southwest  Area 
Development  Plan  will  isolate  this 
breeding  site  through  increased 
automobile  traffic  and  residential 
development  along  Wright  and  Ludwig 
Avenues.  No  construction  is  specifically 
proposed  for  this  property,  but  no 
protection  exists  to  prevent  the  breeding 
site  and  associated  uplands  from  being 
developed.  This  site  is  on  agricultural 
lands,  and  access  has  not  been  allowed 
for  several  years.  Thus,  the  condition,  or 
even  the  continued  existence  of  this 
pool,  cannot  be  confirmed. 

(8)  South  Ludwig  Avenue:  This 
breeding  site  is  located  on  private  land, 
and  ciurent  threats  to  the  salamanders 
include  increased  traffic  along  Ludwig 
Avenue  due  to  increasing  residential 
development.  The  breeding  site  and 
associated  uplands  are  ciurently  not 
protected  from  potential  development. 
This  site  is  on  agricultiual  lands,  and 
access  has  not  been  allowed  for  several 
years.  Thus,  the  condition,  or  even  the 
continued  existence  of  this  pool  cannot 
be  confirmed. 


Conclusion  for  Factor  A 

Except  for  the  Hall  Road  Preserve,  all 
of  the  known  breeding  sites  of  the 
Sonoma  County  California  tiger 
salamander  are  found  on  small  locations 
in  areas  being  rapidly  converted  from 
low-intensity  farming,  cattle  grazing, 
and  low-density  housing,  to  high- 
density  housing  and  office  buildings. 
Only  three  breeding  sites  (the  Hall  Road 
Preserve,  FEMA/Broadmore  North 
Preserve,  and  Engel  Preserve)  have 
hydrologic  regimes  adequate  to  provide 
recruitment  for  Sonoma  County 
California  tiger  salamanders  in  normal 
to  dry  years.  Five  of  the  breeding  sites 
are  on  private  property.  Two  of  the 
breeding  sites  on  private  lands  are  on 
agricultural  lands  where  access  for 
salamander  surveys  has  not  been 
allowed  in  recent  years.  Thus,  it  is 
unknown  if  these  two  breeding  sites  still 
have  Sonoma  Coimty  California  tiger 
salamanders,  or  if  they  retain 
hydrological  features  required  for 
successful  salamander  breeding.  Four  of 
the  breeding  locations  associated  with 
the  old  airfield  in  southwest  Santa  Rosa 
are  slated  for  development,  which  will 
disrupt  the  hydrology  of  the 
surrounding  uplands  by  altering  natiual 
runoff.  If  plans  for  the  development  of 
the  area  in  the  vicinity  of  these  four 
breeding  sites  are  completed,  there  will 
be  no  migratory  corridors  remaining 
between  any  of  the  currently  extant 
breeding  locales. 

Maintenance  of  tracts  of  habitat 
between  breeding  sites  will  likely  play 
a  pivotal  role  in  maintenance  of  the 
Sonoma  County  California  tiger 
salamander  metapopulation  dynamics. 
If  breeding  sites  are  eliminated  and  the 
metapopulation  becomes  so  fragmented 
that  individuals  are  unable  to  disperse 
between  suitable  patches  of  habitat,  the  . 
probability  of  natural  recolonization 
will  not  offset  the  probability  of 
extinction.  Some  of  the  salamander 
breeding  sites,  such  as  the  FEMA 
Preserve/  Broadmore  North  Preserve 
and  the  pools  associated  with  the  Air 
Center,  are  linked  to  each  other  by 
suitable  habitat.  If  movements  through 
these  linkages  are  disrupted  or 
precluded  (e.g.,  by  urban  development), 
then  the  stability  of  the  metapopulation 
(i.e.,  the  exchange  of  individuals 
between  breeding  sites)  will  be  affected. 
Isolation,  whether  by  geographic 
distance  or  ecological  factors,  will 
prevent  the  influx  of  new  genetic 
material,  and  likely  to  result  in 
inbreeding  and  eventual  extinction 
(Levin  2002).  We  believe  that  the 
Sonoma  County  California  tiger 
salamander  is  at  risk  iaom  increasing 


fragmentation  and  isolation  caused  by 
urban  development. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

In  the  past,  the  larvae  of  non-native 
tiger  salamanders  could  legally  be  used 
as  bait  by  fishermen  in  California.  The 
extent  of  the  use  of  the  Sonoma  County 
California  tiger  salamander  is  unknown. 
The  California  Code  of  Regulations 
(2002)  now  specifies  that  no  salamander 
may  be  used  as  bait  and  excludes  the 
California  tiger  salamander  from  a  list  of 
salamanders,  newts,  toads,  and  frogs 
that  may  legally  be  taken  and  possessed 
under  authority  of  a  sportfishing 
license.  The  success  of  these  present 
regulations  in  avoiding  or  reducing 
recreational  harvest  of  the  California 
tiger  salamander  is  unknown. 

Tiger  salamanders  are  generally 
thought  to  make  good  pets  by  amateur 
herpetologists  (Porras  2002).  The 
Sonoma  County  California  tiger 
salamander  does  not  appear  to  be 
particularly  popular  among  amphibi  A 
and  reptile  collectors.  However,  Federal 
listing  could  raise  the  value  of  the 
species  within  wildlife  trade  markets, 
and  increase  the  threat  of  unauthorized 
collections  above  ciurent  levels  (K. 
McCloud,  Special  Agent,  Service,  pers. 
comm.,  2002).  Even  limited  interest  in 
the  species  could  pose  a  serious  threat 
to  the  DPS. 

C.  Disease  or  Predation 
Disease 

Relatively  little  is  known  about  the 
diseases  of  wild  amphibians  (Alford  and 
Richards  1999).  The  specific  effects  of 
disease  on  the  Sonoma  County 
California  tiger  salamander  are  not 
knov\m  and  die  risks  to  the  animal  have 
not  been  determined.  However,  it  is 
known  that  mass  mortalities  of 
amphibians  from  disease  are  not 
uncommon,  and  may  be  either  a  natiual 
phenomenon  of  the  biology  of  species  or 
induced  by  anthropogenic  agents  (Com 
1994).  In  California,  large  numbers  of 
dead  and  dying  California  tiger 
salamanders  were  observed  in  a  pond  in 
the  Los  Alamos  Valley  in  Santa  Barbara 
County,  but  the  cause  was  not 
determined  (S.  Sweet,  pers.  comm., 
1998). 

Worthylake  and  Hovingh  (1989) 
described  repeated  die-offs  of  tiger 
salamanders  (A.  tigrinum)  at  Desolation 
Lake  in  the  Wasatch  Mountains  of  Utah. 
Affected  salamanders  had  red,  swollen 
hind  legs  and  vents,  and  widespread 
hemorrhage  of  the  skin  and  internal 
organs.  The  researchers  determined  that 
the  die-offs  were  due  to  infection  from 


the  bacterium  Acinetobacter,  or  redleg 
disease.  The  number  of  Acinetobacter  in 
the  lake  increased  with  increasing 
nitrogen  levels  as  the  lake  dried.  The 
nitrogen  was  believed  to  come  from 
both  atmospheric  deposition  and  waste 
from  sheep  grazing  in  the  watershed 
(Worthylake  and  Hovingh  1989). 
Acinetobacter.  which  appears  to  affect 
amphibians  whose  immune  systems 
have  been  weakened  by  stress  (Com 
1994)  or  another  bacterial  infection,  was 
also  the  suspected  cause  of  larval  tiger 
salamanders  deaths  in  Arizona  (Collins 
et  al.  1988,  as  cited  in  Cora  1994). 
Acinetobacter  is  common  in  soil  and 
animal  feces. 

Lefcort  et  al.  (1997)  found  that  tiger 
salamanders  raised  in  natural  and 
artificial  ponds  contaminated  with  silt 
were  susceptible  to  infection  by  the 
water  mold  Saprohgnia  parasitica  at  a 
location  in  Georgia.  This  fungus  first 
appeared  on  the  feet,  spread  to  the 
entire  leg,  and  then  infected  animals 
died.  Die-offs  of  western  toads  {Bufo 
boreas).  Cascades  frogs  (Rana  cascadae), 
and  Pacific  treefrogs  also  have  been 
associated  with  Saprolegnia  infections 
(Kiesecker  and  Blaustein  1997). 
Saprolegnia  is  widespread  in  natural 
waters  and  commonly  grows  on  dead 
organic  material  (Wise  et  al.  1995). 
Saprolegnia  ferax  outbreaks  have  been 
identified  as  a  cause  of  high  amphibian 
embryo  mortalities  in  the  Pacific 
Northwest  (Kiesecker  et  al.  2001). 

Viruses  associated  with  die-offs  of 
tiger  and  spotted  salamanders  in  Maine 
and  North  Dakota  have  been  isolated  (B. 
McLean,  National  Wildlife  Health 
Center,  in  litt.,  1998).  Also,  Jancovich  et 
al.  (1997)  isolated  a  virus,  believed  to  be 
an  iridovirus,  as  the  primary  pathogen 
responsible  for  a  decimating  epizootic 
event  affecting  the  federally  endangered 
Sonoran  tiger  salamander  {Ambystoma 
tigrinum  stebbinsi)  in  Arizona, 
fridoviruses  have  recently  been 
implicated  as  the  cause  of  amphibian 
mass  deaths  worldwide,  with  novel 
iridoviruses  identified  from  a  number  of 
regions. 

Ranaviruses  are  often  highly  virulent 
and  cause  systemic  infections,in 
amphibians.  Epizootiology  (science  that 
de^s  with  the  character,  ecology,  and 
causes  of  outbreaks  of  animal  diseases) 
of  ranaviral  disease  in  amphibians  is 
poorly  understood,  but  dissemination 
may  be  pardy  due  to  the  virus's  ability 
to  remain  infectious  under  adverse 
conditions  and  for  prolonged  periods. 
Likely  modes  of  spread  of  amphibian 
ranaviruses  may  include  use  of  fishing 
gear,  including  boats,  and  through 
artificial  stocking  of  ponds  for 
recreational  fishing.  Also,  water  birds 
have  the  potential  to  mechanically 


transfer  the  virus  on  their  feathers,  feet, 
or  bills,  or  by  regurgitation  of  ingested 
infected  material.  Some  outbreaks  of 
ranaviral  disease  in  tiger  salamanders 
have  been  associated  with  altered 
habitats  and  artificial  ponds.  Due  to 
their  highly  virulent  nature,  ranaviruses 
should  be  considered  a  potential  threat 
to  amphibian  populations,  especially 
those  isolated  from  previous  disease 
outbreaks  (and  thus  lacking  specific 
immunity)  and  species  with  low 
fecundity  (Daszak  et  al.  1999). 

Kiesecker  et  al.  (2001)  reported  that 
pathogen  outbreaks  in  amphibian 
populations  in  the  western  U.S.  may  be 
linked  to  climate-induced  changes  in 
UV-B  light  exposure.  Their  findings 
indicate  that  climate-induced 
reductions  in  water  depth  at  oviposition 
(laying  of  eggs)  sites  have  caused  high 
mortality  of  embryos  by  increasing  their 
exposure  to  UV-B  radiation  and. 
consequently,  their  vulnerability  to 
infection.  Furthermore,  they  speculate 
that  climate  changes  since  the  mid- 
1970s  related  to  El  Niho/Southem 
Oscillation  cycles  and  elevated  sea- 
surface  temperatures  could  be  the 
precursor  for  pathogen-mediated 
amphibian  declines  in  many  regions. 

Pathogen  outbreaks  have  not  been 
documented  in  Sonoma  County 
California  tiger  salamanders. 
Nevertheless,  disease  must  be 
considered  a  potential  future  population 
threat  because  of  the  relatively  small, 
fyagmented  remaining  Sonoma  County 
California  tiger  salamander  breeding 
sites,  the  many  stresses  on  these  sites 
due  to  habitat  losses  and  alterations, 
and  the  many  other  potential  disease- 
enhancing  anthropogenic  changes 
which  have  occuired  both  inside  and 
outside  of  the  range  of  this  DPS.  An 
amphibian  pathogen  could  eliminate 
one  or  more  breeding  sites  of  this 
animal. 

Predation 

Predation  and  competition  by 
introduced  or  non-native  species 
potentially  affect  all  of  the  known 
Sonoma  County  Califomia  tiger 
salamander  breeding  sites.  Bullfrt>gs 
prey  on  Califomia  tiger  salamanders  (P. 
And^^on  1968;  Lawler  et  al.  1999). 
Morey  and  Guinn  (1992)  documented  a 
shift  in  amphibian  community 
composition  at  a  vernal  pool  complex, 
vtdth  Califomia  tiger  salamemders 
becoming  proportionally  less  abundant 
as  bullfrogs  increased  in  number. 
Lawler  et  al.  (1999)  found  that  less  than 
5  percent  of  Califomia  red-legged  ftog 
(Rana  aurora  draytonii)  tadpoles 
survived  to  metamorphosis  when  raised 
with  bullfitjg  tadpoles.  Moyle  (1973) 
attributed  disappearance  of  both 
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California  red-legged  frogs  and  foothill 
yellow-legged  frogs  (Rana  mucosa) 
within  the  San  Joaquin  Valley  of 
California  to  habitat  alteration  coupled 
with  predation  and  competition  from 
bullfrogs.  Although  bullfrogs  are  unable 
to  establish  permanent  breeding 
populations  in  unaltered  vernal  pools 
and  seasonal  ponds,  dispersing 
immature  bullfrogs  take  up  residence  in 
such  water  bodies  during  winter  and 
spring  where  they  prey  on  native 
amphibians,  including  larval 
salamanders  (Morey  and  Guiim  1992; 
Seymour  and  Westphal  1994). 

Because  bullfrogs  are  known  to  travel 
at  least  2.6  km  (1.6  mi)  from  one  pond 
to  another  (Bury  and  Whelan  1984). 
they  have  the  potential  to  naturally 
colonize  new  areas  where  they  do  not 
currently  exist,  including  ponds  where 
Sonoma  County  California  tiger 
salamanders  occur.  In  one  study  of  the 
eastern  San  Joaquin  Valley,  22  of  23  (96 
percent)  poAds  with  California  tiger 
salamanders  were  within  the  bullfrogs' 
potential  dispersal  range  (Seymour  and 
Westphal  1994).  In  addition,  because 
bullfrogs  are  still  sought  within 
.California  for  sport  and  food,  and  may 
be  taken  without  limit  under  a  hshing 
license,  the  threat  of  transport  for 
intentional  establishment  in  new 
locations  where  California  tiger 
salamanders  exist  or  could  exist  is 
significant. 

One  of  the  pools  at  the  Hall  Road 
breeding  site,  and  two  of  the  pools 
contained  at  the  FEMA/Broadmore 
North  preserves,  are  located  within  46 
m  (150  ft)  of  ditches  or  creek  channels 
known  to  contain  bullfrogs  or  crayfish. 
Bullfrogs  likely  occur  in  Roseland 
Creek,  which  is  near  the  FEMA/ 
Broadmore  North  p/eserve  and  breeding 
sites  associated  with  the  Air  Center  (D. 
Cook,  pers.  comm.,  2002).  Bullfrogs  are 
likely  present  in  ditches  that  cross  the 
Hall  Road  Preserve  (D.  Cook,  pers. 
comm.,  2002).  The  direct  and  indirect 
evidence  thus  indicates  that  non-native 
bullfrogs  represent  a  continuing 
significant  threat  to  the  persistence  of 
the  Sonoma  County  California  tiger 
salamander. 

Western  mosquitofish  {Gambusia 
affinis]  are  native  to  central  North 
America  (watersheds  tributary  to  the 
Gulf  of  Mexico)  and  have  been 
introduced  throughout  the  world  for 
mosquito  control,  including  in 
CaUfomia  beginning  in  1922.  Western 
mosquitofish  now  occur  throughout 
California  wherever  the  water  does  not 
get  too  cold  for  extended  periods,  and 
they  are  still  widely  planted  throughout 
the  SUte  (Boyce.  UCD,  in  lift..  1994)  by 
about  50  local  mosquito  abatement 
districts. 


Salamanders  may  be  especially 
vulnerable  to  western  mosquitofish 
predation  due  to  their  fluttering  external 
gills,  which  may  attract  these  visual 
predators  (Graf  and  Allen-Diaz  1993). 
Loredo-Prendeville  et  al.  (1994)  found 
no  California  tiger  salamanders 
inhabiting  ponds  containing  western 
mosquitofish.  Western  mosquitofish 
prey  on  other  amphibian  species,  such 
as  the  California  newt  {Taricha  torosa) 
(Gamradt  and  Kats  1996)  and  Pacific 
treefrog  (Goodsell  and  Kats  1999) 
tadpoles  in  both  field  and  laboratory 
experiments,  even  given  the  optional 
prey  of  mosquito  larvae  (Goodsell  and 
Kats  1999;  L.  Kats.  Pepperdine 
University,  pers.  comm..  1999). 
Mosquitofish  have  also  been  observed 
ingesting  and  then  spitting  out 
California  newt  larvae,  causing  severe 
damage  to  the  newts  in  the  process  (Graf 
and  Allen-Diaz  1993).  Given  the  effects 
of  western  mosquito  fish  on  other 
amphibian  species,  they  are  likely  to 
have  similar  effects  on  California  tiger 
salamanders.  If  they  have  the  same 
effects,  the  use  of  mosquito  fish  in 
California  tiger  salamander  habitat 
threatens  the  persistence  of  the  species, 
especially  in  the  isolated  Sonoma 
County  California  tiger  salamander 
population. 

Other  non-native  fish  have  either  been 
directly  implicated  in  predation  of 
California  tiger  salamanders  or  appear  to 
have  the  potential  for  such.  For 
example,  introductions  of  simfish 
species  (e.g.,  largemouth  bass 
(Micropterus  salmoides)  and  bluegill 
(Lepomis  macrochinis)),  catfish 
(Ictalurus  spp.),  and  fathead  miimows 
(Pimephales  promelas)  are  believed  to 
have  eliminated  California  tiger 
salamanders  from  several  breeding  sites 
in  Santa  Barbara  Coimty  (Service  2000). 
Non-native  sunfish  species,  catfish,  and 
bullheads  [Ameiurus  spp.)  have  been, 
and  still  are,  widely  planted  in  ponds  in 
California  to  provide  for  sportfishing.  By 
1984,  the  California  fish  fauna  included 
about  50  such  transplanted  and  exotic 
species,  mostly  fi-om  eastern  North 
America  origin  (Hayes  and  Jennings 
1986).  More  recently,  Moyle  (2002) 
estimated  that,  on  average,  California  is 
losing  about  one  native  species  or 
subspecies  of  fish  every  5  to  6  years,  and 
gaining  an  average  of  one  alien  species 
about  every  2  years. 

Non-native  fish  introductions  may  be 
responsible  for  the  declines  of  frog 
species  in  western  North  America 
(Hayes  and  Jennings  1986).  Such 
introduced  fish  may  be  a  problem  for 
California  raids  because  of  their 
specialization  for  preying  on  aquatic  life 
(including  eggs  and  larvae),  and  because 
the  afiected  amphibians  may  have 


evolved  under  conditions  of  limited  fish 
predation,  which  now  increases  the 
impacts  of  such  introductions  (Hayes 
and  Jennings  1986).  We  believe  the 
same  threat  applies  to  the  California 
tiger  salamander.  Thus,  potential 
introduction  of  such  non-native  fish 
species  in  Sonoma  County  California 
tiger  salamander  breeding  habitat 
should  be  considered  a  threat  to  the 
persistence  of  this  DPS. 
^  The  degree  to  which  predation  from 
native  fish  have  affected  the  Sonoma 
County  California  tiger  salamanders  is 
unknown.  For  example,  sticklebacks 
[Gasterosteus  spp.),  which  have  been 
present  in  California  for  at  least  16 
million  years,  were  believed  to  be  the 
factor  preventing  the  Sonoma  County 
California  tiger  salamander  from 
establishing  at  a  site  in  Sonoma  County 
(Cook  and  Northen  2001).  One  pool  at 
the  Hall  Road  Preserve  appears  to  have 
all  of  the  biological  components  for 
successful  California  tiger  salamander 
breeding,  but  has  a  small  coimector  to 
a  drainage  ditch  containing  stickleback. 
Sq^ma  County  California  tiger 
salamanders  have  never  been  found  at 
this  site,  and  it  is  suspected  that 
predation  of  their  eggs  and  larvae  by 
this  fish  is  the  limiting  factor  (D.  Cook, 
pers.  conmi.,  2002). 

Non-native  and  native  crayfish 
(Pacifastacus,  Orconectes,  and 
Procambarus  spp.)  apparently  prey  on 
California  tiger  salamanders  (Shaffer  et 
al.  1993)  and  may  have  eliminated  some 
populations  (Jeimings  and  Hayes  1994). 
Crayfish  prey  on  California  newt  eggs 
and  larvae,  despite  toxins  produced  by 
these  amphibians,  and  they  may  be  a 
significant  frictor  in  the  loss  of  newts 
from  several  streams  in  southern 
California  (Gamradt  and  Kats  1996). 
These  crayfish  have  been  found  at  both 
the  FEMA/Broadmore  North  and  Hall 
Road  Preserves.  At  the  FEMA  property, 
crayfish  were  found  in  the  pool  (D. 
Cook,  pers.  conun.,  2002).  The  crayfish 
likely  came  from  the  adjacent  Roseland 
Creek  Channel  Louisiana  crayfish  have 
been  found  in  the  ditches  that  cross  the 
Hall  Road  Preserve,  but  not  at  any  of  the 
pools  known  to  support  Sonoma  County 
California  tiger  salamander  populations 
p.  Cook,  pers.  comm.,  2002).  The 
presence  of  both  stickleback  and 
crayfish,  along  with  the  suspected 
presence  of  bullfings,  could  negatively 
afiiect  Sonoma  County  California  tiger 
salamanders  within  the  Hall  Road 
Preserve. 

California  tiger  salamanders  are  also 
likely  preyed  on  by  many  native  species 
of  fish  and  wildUfe.  In  healthy 
salamander  populations,  such  predation 
is  probably  not  a  significant  threat.  But 
when  combined  with  other  impacts, 
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such  as  predation  by  non-native  species, 
contaminants,  migration  barriers,  or 
habitat  alteration,  it  may  cause  a 
significant  decrease  in  population 
viability.  Native  predators  include 
herons  and  egrets,  western  pond  turtles 
(Clemmys  marmorata),  various  garter 
snakes  {Jhamnophis  spp.),  larger 
California  tiger  salamanders,  larger 
spadefoot  toads  [Scaphiopus 
hammondii),  and  California  red-legged 
frogs  (M.  Peters,  Service,  in  litt.,  1993; 
Hansen  and  Tremper  1993).  In  Arizona, 
larval  tiger  salamanders  are  preyed 
upon  by  adult  predaceous  diving  beetles 
(Dytiscus  dauricus)  (Holomuzki  1986). 
and  turkey  vultures  [Carthartes  aura) 
have  been  observed  feeding  on  larval  or 
adult  tiger  salamanders  (Duncan  1999). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  primary  cause  of  the  decline  of 
the  Sonoma  Coimty  California  tiger 
salamander  is  the  loss,  degradation,  and 
fragmentation  of  habitat  due  to  human 
activities.  Federal,  State,  and  local  laws 
have  been  insufficient  to  prevent  past 
and  ongoing  losses  of  the  limited  habitat 
of  the  Sonoma  County  California  tiger 
salamander. 

Federal 

Clean  Water  Act.  Under  section  404  of 
the  Clean  Water  Act  (CWA)  (33  U.S.C. 
1344  et  seq.),  the  U.S.  Army  Corps  of 
Engineers  (Corps)  regulates  the 
discharge  of  fill  material  into  waters  of 
the  United  States,  including  wetlands. 
Section  404  regulations  require 
applicants  to  obtain  a  permit  for  projects 
that  involve  the  discharge  of  fill 
material  into  waters  of  the  United 
States,  including  wetlands.  However, 
normal  farming  activities  are  exempt 
under  the  CWA  and  do  not  require  a 
permit  (53  FR  20764;  Robert  Wayland 
III,  Envfromnental  Protection  Agency 
(EPA),  in  litt..  1996).  Projects  that  are      - 
subject  to  regulation  may  qualify  for 
authorization  to  place  fill  material  into 
headwaters  and  isolated  waters, 
including  wetlands,  under  several 
nationwide  permits.  The  use  of 
nationwide  permits  by  an  applicant  or 
project  proponent  is  normally 
authorized  with  minimal  environmental 
review  by  the  Corps.  No  activity  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  threatened  or  endangered 
species,  or  that  is  likely  to  destroy  or 
adversely  modify  designated  critical 
habitat  of  such  species,  is  authorized 
under  any  nationwide  permit.  An 
individual  permit  may  be  required  by 
the  Corps  if  a  project  otherwise 
qualifying  under  a  nationwide  permit 
would  have  greater  than  minimal 
adverse  environmental  impacts. 


Recent  court  cases  may  further  limit 
the  Corps*  abiUty  to  utiUze  the  CWA  to 
regulate  the  fill  or  discharge  of  fill  or 
dredged  material  into  the  aquatic 
enviromnent  within  the  current  range  of 
the  Sonoma  County  Cafifomia  tiger 
salamander  {Solid  Waste  Agency  of 
Northern  Cook  County  v.  U.S.  Army 
Corps  of  Engineers.  531  U.S.  159  (2001) 
(SWANCC)).  The  effect  of  SWANCC  on 
Federal  regulation  of  activities  in 
wetlands  in  the  area  of  the  Sonoma 
Coimty  California  tiger  salamander  has 
recently  become  clear  by  the  Corps' 
failure  to  assert  its  jurisdiction  over  fill 
of  several  wetlands  within  the  range  of 
the  Sonoma  County  California  tiger 
salamander.  In  a  letter  fi^m  the  Corps 
.  dated  March  8,  2002,  concerning  the  fill 
of  0.18  ha  (0.45  ac)  of  seasonal  wetlands 
southwest  of  the  intersection  of  Finer 
and  Marlow  Roads  (Corp  File  Number 
19736N),  the  Corps  referenced  the 
SWANCC  decision  and  reiterated  that    . 
the  subject  wetlands  were  not  "waters  of 
the  United  States"  because  they  were: 
(1)  Not  navigable  waters;  (2)  not 
interstate  waters;  (3)  not  part  of  a 
tributary  system  to  1  or  2;  (4)  nOt 
wetlands  adjacent  to  any  of  the 
foregoing;  and  (5)  not  an  impoundment 
of  any  of  the  above.  The  letter  further 
stated  that  the  interstate  commerce 
nexus  to  these  particular  waters  is 
insufficient  to  establish  CWA 
jurisdiction  and,  therefore,  not  subject 
to  regulation  by  the  Corps  under  section 
404  of  the  CWA.  The  Corps  also  cited 
the  SWANCC  decision  as  their 
reasoning  for  not  taking  jurisdiction 
over  fill  of  Sonoma  County  California 
tiger  salamander  breeding  pools  at  the 
recently  constructed  South  Sonoma 
Business  Park. 

When  on-  or  off-site  mitigation  is 
required  by  the  Corps  as  a  condition  of 
a  section  404  permit  to  fill  certain 
wetlands,  there  is  often  low  probability 
that  affected  Sonoma  County  California 
tiger  salamander  habitat  values,  if  any, 
would  actually  be  compensated  and 
replaced  by  the  ensuing  mitigation 
action(s).  A  1994  Service  study  of 
selected  wetlands  re-creation  projects  in 
California  authorized  through  the 
section  404  program  found  deficiencies 
in  both  compliance  and  performance  of 
the  re-created  wetlands  (Santa  Rosa 
Plain  Vernal  Pool  Ecosystem 
Preservation  Plan  1995).  There  was 
evidence  that,  of  all  the  proposed 
mitigation,  half  of  the  sites  were 
meeting  less  than  75  percent  of  the 
mitigation  conditions  and  our  goal  for 
"in-kind"  replacement  was  not  being 
met  (DeWeese  1994).  Other  recent 
studies  have  produced  similar  results. 
In  addition,  most  wedand  re-creation 


efforts  in  California  to  date  have  been 
directed  at  the  weUands  themselves  and 
have  not  adequately  addressed  the 
upland  and  other  related  needs  of 
California  tiger  salamanders. 

Senditsch  (1998)  examined  pubUshed 
literature  for  six  species  of  pond- 
breeding  ambystomatid  salamanders 
frc«n  five  States  and  concluded  that  a 
buffer  zone  encompassing  95  percent  of 
a  given  population  would  need  to 
extend  263  m  (534  ft)  from  a  wetland's 
edge  into  surrounding  terrestrial  habitat 
in  order  to  give  adequate  protection. 
More  recently,  Trenham  (2001), 
although  cautioning  that  essential 
terrestrial  habitats  and  buffer 
requirements  are  still  relatively  poorly 
understood,  concluded  that  plans  to 
maintain  local  populations  of  California 
tiger  salamanders  should  include 
pond(s)  surrounded  by  buffers  at  least 
173  m  (567  ft)  wide  of  terrestrial  habitat 
occupied  by  burrowing  mammals. 
Management  plans  that  focus  only  on 
preserving  ponds  or  wetlands — without 
consideration  for  associated  terrestrial 
habitat — are  likely  to  fail  to  maintain 
viable  amphibian  populations  (Marsh 
and  Trenham  2001).  However,  even 
"with  inclusion  of  terrestrial  habitat 
buffers,  recent  studies  have 
demonstrated  that  restored  wetlands  are 
often  still  only  partially  successful  in 
recolonization  by  the  full  amphibian 
assemblages  being  targeted  for 
restoration  (Lehtinen  and  Galatowitsch 
2001;  Pechmann  et  al.  2001).  Successful 
compensatory  mitigation  for  losses  of 
California  tiger  salamander  pool  and 
pond  habitat  due  to  filling  would  also 
require  the  connectivity  of  the 
restoration  site  to  other  pools  and  ponds 
(Gibbs  1998;  Lehtinen  etal.  1999; 
Trenham  et  al.  2001;  Marsh  and 
Trenham  2001).  Pond  isolation  may  be 
an  important  consideration  in  disturbed 
environments  where  inter-pond 
dispersal  is  impeded  by  barriers  such  as 
roads  and  urban  development  (Marsh 
and  Trenham  2001).  The  California  tiger 
salamander  may  also  require  large 
preserves  to  maintain  viable  breeding 
populations  and  to  allow 
recolonizations  from  natural  and 
anthropogenic  local  extirpations  (P. 
Northen.  in  litt..  2001). 

Three  federally  endangered  plants, 
Sonoma  sunshine  [Blennosperma 
bakeri),  Sebastopol  meadowfoam 
[Limnanthes  vinculans),  and  Burke's 
goldfields  (Lasthenia  burkei)  occur  on 
the  Santa  Rosa  Plain  of  Sonoma  County . 
in  the  vicinity  of  the  Sonoma  County 
California  tiger  salamander.  However. 
litUe  overlap  occurs  between  the  viable 
breeding  sites  of  this  species  and  these 
federally  listed  vernal  pool  species.  Any 
Corps  consultation  requirement  for  fill 
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of  pools  on  the  Santa  Rosa  Plain  would 
be  triggered  by  the  listed  plants.  Since 
the  salamander  and  the  federally  listed 
plants  do  not  substantially  overlap, 
salamander  breeding  pools  are  unlikely 
to  be  protected  by  presence  of  the  plants 
or  their  habitat.  Furthermore,  even  if 
breeding  pools  of  this  animal  are 
avoided  due  to  the  presence  of  a 
federally  listed  plant  species,  this 
protection  may  only  ejctend  to  the  pool 
itself  with  a  small  upland  buffer.  Since 
Sonoma  County  California  tiger 
salamanders  spend  up  to  80  percent  of 
th^ir  life  in  small  mammal  burrows  in 
upland  habitats  surrounding  breeding 
pools,  the  protection  of  the  pool  itself, 
with  concurrent  loss  of  uplands 
surrounding  the  pool,  would  still  result 
in  the  loss  of  local  Sonoma  County 
California  tiger  salamander  breeding 
sites. 

We  conclude  that  regulation  of 
wetlands  filling  by  the  Corps  under 
section  404  of  the  CWA  is  inadequate  to 
protect  the  Sonoma  County  California 
tiger  salamander  from  further  decline. 
Section  404  implementation  fails  to 
prevent  losses  of  numerous  small 
wetlands  in  California  that  may  support 
California  tiger  salamander  breeding. 
Section  404  does  not  regulate  the 
continuing  losses  of  California  tiger 
salamander  terrestrial  habitat  (except  to 
the  extent  certain  agricultural  activities 
may  be  regulated).  When  authorized 
nils  under  section  404  do  result  in 
compensatory  mitigation  for  wetlands 
losses,  it  is  unlikely  that  California  tiger 
salamander  habitat  losses  at  specific  fill 
sites  can,  and  will  be,  fully  and 
successfully  mitigated. 

State 

Since  1994.  the  CDFG  recognizes  the 
California  tiger  salamander  as  a  "species 
of  special  concern"  by  the  CDFG.  More 
recently,  the  California  tiger  salamander 
has  been  placed  on  the  State's  list  of 
protected  amphibians,  which  means 
that  it  cannot  be  taken  without  a  special 
permit  issued  for  scientific  collecting  or 
research.  Also,  as  stated  earlier,  the 
California  Code  of  Regulations  (2002) 
specifies  California  tiger  salamanders 
can  no  longer  be  taken,  possessed,  or 
used  for  fishing  bait.  However,  any  more 
stringent  protection  of  California  tiger 
salamanders  or  their  habitat,  as  would 
be  provided  under  a  CESA  listing  or 
designation  as  a  Fully  Protected  species 
by  CDFG,  is  lacking. 

CDFG  recognizes  the  importance  of 
California  tiger  salamander  conservation 
at  the  local  population  level,  and 
routinely  considers  and  recommends 
actions  to  mitigate  potential  adverse 
effects  to  the  species  during  its  review 
of  development  proposals.  However. 


CDFG's  primary  regulatory  venue  is 
under  CEQA  (Public  Resources  Code 
Sec.  21000-21177).  CEQA  has  been  a 
variable,  and  apparently  inadequate, 
regulatory  mechanism  for  providing 
protection  to  the  California  tiger 
salamander  and  its  habitat. 

The  California  Environmental  Quality 
Act  (CEQA)  (Public  Resources  Code  Sec. 
21000-21177)  requires  a  full  disclosure 
of  the  potential  environmental  impacts 
of  proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  a  project  for  which  it  has  discretion 
is  designated  as  the  lead  agency  and  is 
responsible  for  conducting  a  review  of 
the  project  and  consulting  with  the 
other  agencies  concerned  with  the 
resources  affected  by  the  project. 
Section  15065  of  the  CEQA  Guidelines, 
as  amended,  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Once  significant  effects  are 
identified,  the  lead  agency  has  the 
option  of  requiring  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infeasible  (CEQA  Sec. 
21002).  In  the  latter  case,  projects  may 
be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  listed  endangered  species 
and/ or  their  habitat.  Protection  of  listed 
species  through  CEQA  is,  therefore, 
dependent  upon  the  discretion  of  the 
lead  agency  involved,  although 
"overriding  considerations"  are 
infrequently  found. 

However,  neither  CEQA  nor  CDFG 
provide  completely  effective  regulatory 
mechanisms  for  reducing  or  eliminating 
the  introduction  of  non-native  fish  into 
Sonoma  County  California  tiger 
salamander  habitat.  For  example,  there 
is  DO  State  regulation  of  non-native  fish 
stocking  into  ponds  and  waters 
occupied  by  Sonoma  County  California 
tiger  salamanders.  Agencies  and 
individuals  may  purchase  fish  from 
CDFG-licensed  breeders  and  stock  into 
such  waters  an  array  of  non-native 
sunfish,  catfish,  and  other  fish  for 
recreational  fishing.  Similarly,  there  is 
no  State  regtUation  of  western 
mosquitofish  stocking  into  Sonoma 
County  California  tiger  salamander 
breeding  ponds  and  waters.  In  addition, 
lethal  control  of  small  mammals  in 
places  where  small  mammal  burrows 
occur  may  affect  the  survival  of  the 
California  tiger  salamander  because  the 
practice  is  not  State-regulated,  and  is 
still  widely  and  commonly  practiced 
throughout  the  California  tiger 
salamander's  range.  The  biurows  of 
these  small  mammals  are  used  by 
California  tiger  salamanders  to  estivate 


during  the  summer  and  fall  months  of 
the  year. 

Local 

We  are  not  aware  of  any  specific 
county  or  city  ordinances  or  regulations 
that  provide  protection  for  the  Sonoma 
County  California  tiger  salamander. 
Sonoma  County  recently  has  begun 
applying  regulatory  oversight  to 
conversions  to  vineyards,  which  may 
indirectly  benefit  the  species.  This 
oversight  is  resulting  in  requirements 
for  full-scale  enviroiunental  analyses, 
restrictions  on  the  steepness  of  slopes 
onto  which  vineyards  may  be 
established,  and  requirements  for 
erosion  control  plans  and  measures. 
However,  it  is  unclear  if  the  restriction 
on  planting  vineyards  on  steep  slopes 
will  result  in  more  pressures  to  cultivate 
flat  areas  that  contain  habitat  for  the 
Sonoma  tiger  salamander. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 
Several  other  factors,  including 
contaminants,  ground  squirrel  and 
gopher  control,  mosquito  control, 
hybridization  with  non-native 
salamanders,  competition  with 
introduced  species,  and  decreased 
population  viability  may  have  negative 
effects  on  California  tiger  salamanders 
and  their  aquatic  and  upland,  habitats. 

Contaminants 

Like  most  amphibians,  California  tiger 
salamanders  inhabit  both  aquatic  and 
terrestrial  habitats  at  different  stages  in 
their  life  cycle,  and  are  likely  exposed 
to  a  variety  of  pesticides  and  other 
chemicals  throughout  their  range.  They 
are  extremely  sensitive  to  these 
pollutants  due  to  their  highly  permeable  ' 
skin,  which  can  rapidly  absorb  pollutant 
substances  (Blaustein  and  Wake  1990). 
Toxins  at  lower  than  lethal  levels  may 
still  have  adverse  effects,  such  as 
causing  abnormalities  in  larva  and 
behavioral  anomalies  in  adults,  both  of 
which  could  eventually  lead  to  lethal 
effects  (Hall  and  Henry  1992;  Blaustein 
and  Johnson  2003). 

California  tiger  salamanders  also 
could  die  from  starvation  by  the  loss  of 
their  prey-base.  Hydrocarbon  and  other 
contaminants  from  oil  production  and 
road  runoff;  the  application  of 
numerous  chemicals  for  agricultural 
production;  roadside  maintenance 
activities;  urban/suburban  landscaping 
applications;  and  rodent  and  vector 
control  programs  may  all  have  negative 
effects  on  tiger  salamander  popiUations, 
as  detailed  below. 

Road  mortality  is  not  the  only  risk 
factor  associated  with  roads,  as  oil  and 
other  contaminants  in  runoff  have  been 


detected  in  adjacent  ponds  and  linked 
to  die-offs  and  deformities  in  California 
tiger  salamanders  and  spadefoot  toads, 
and  die-offs  of  invertebrates  that  form 
most  of  both  species*  prey  base  (S. 
Sweet,  in  litt,.  1993).  Lefcort  et  al  (1997) 
foimd  that  oil  had  limited  direct  effects 
on  5-week-old  marbled  {Ambystoma 
opacum)  and  tiger  salamanders  {A.  t. 
tigrinum).  However,  salamanders  from 
oil-contaminated  natural  ponds 
metamorphosed  earlier  at  smaller  sizes, 
and  those  from  oil-contaminated 
artificial  ponds  had  slower  growth  rates, 
than  larvae  raised  in  non-contaminated 
ponds.  Their  studies  did  not  address 
effects  on  eggs  and  early  larval  stages, 
where  the  effects  may  be  more 
pronounced. 

Hatch  and  Burton  (1998)  and  Monson 
et  al.  (1999)  investigated  the  effects  of 
one  component  of  petroleum  products 
and  urban  runoff  (fluoranthene,  a 
polycyclic  aromatic  hydrocarbon)  on 
spotted  salamanders  (A.  maculatum), 
northern  leopard  frogs  {Rana  pipiens), 
and  African  clawed  frogs  [Xenopus 
laevis).  In  laboratory  and  outdoor 
experiments,  using  levels  of  the 
contaminant  comparable  to  those  found 
in  service  stations  and  other  urban 
runoff,  the  researchers  found  reduced 
survival  and  growth  abnormalities  in  all 
species.  The  effects  were  worse  when 
the  larvae  were  exposed  to  the 
contaminant  under  natiiral  levels  of 
simlight,  rather  than  in  the  laboratory 
iinder  artificial  light. 

In  Sonoma  County,  there  are  a 
number  of  records  of  California  tiger 
salamanders  using  roadside  ditches. 
Many  are  in  areas  where  there  are  no 
known  breeding  ponds,  and  these 
animals  are  utilizing  the  only  marginal 
habitat  remaining.  Also,  many  pools  in 
these  areas  have  likely  been  destroyed, 
leaving  these  marginal  sites  as  the  only 
option  for  breeding.  In  light  of  this 
increased  urbanization  occurring  in 
Sonoma  County,  along  with  concurrent 
increases  in  traffic,  the  risk  factor 
associated  with  contaminants  in  runoff 
likely  will  increase  in  both  roadside 
ditches  and  across  the  general 
landscape. 

Agricultural  and  Landscaping 
Contaminants 

In  Sonoma  County,  over  1.4  million 
kilograms  (3.1  million  pounds)  of 
agricultxiral  chemicals  were  used  in 
2000  on  grapes,  apples,  rights  of  way, 
structural  pest  control,  and  landscape 
maintenance  (California  Department  of 
Pesticide  Regulation  2000,  Internet 
Website).  Chemical  use  occurring  on  or 
near  tiger  salamander  breeding  sites  in 
Sonoma  County  is  primarily  associated 
with  rights  of  way,  structural  pest 


control,  and  landscape  maintenance. 
These  chemicals  included  metam- 
sodium,  methyl  bromide,  mancozeb, 
petroleum  oil,  phosmet,  chldrp5Tifos, 
pendimethalin,  parathion,  paraquat 
dichloride,  fosetyl-aluminum,  acephate, 
cryolite,  and  malathion,  some  of  which 
are  extremely  toxic  to  aquatic 
organisms,  such  as  amphibians  and  the 
organisms  on  which  they  prey. 

Even  if  toxic  or  detectable  amounts  of 
pesticides  are  not  found  in  breeding 
ponds  or  groundwater,  salamanders  may 
still  be  affected,  particularly  when 
chemicals  are  applied  during  the 
migration  and  dispersal  seasons.  All  but 
one  of  the  remaining  eight  documented 
salamander  breeding  sites  in  Sonoma 
County  may  be  directly  or  indirectly ' 
affected  by  toxic  landscaping  chemicals 
due  to  the  presence  of  housing 
developments  within  their  drainage 
basins.  Sparling  et  al.  (2001)  examined 
pesticide  usage  and  amphibian  [Rana 
and  Bufo  spp.)  population  declines  in 
California  and  found  that  pesticides 
have  been  instrumental  in  declines  of 
these  species.  Davidson  et  al.  (2001, 
2002)  also  foimd  a  strong  relationship 
between  the  declines  in  four  California 
native  ranid  species  and  upwind 
agriculture,  specifically  the  use  of 
agrochemicals  upwind  of  ranid 
populations  that  are  not  directly 
impacted  by  habitat  destruction. 
However,  Davidson  et  al.  (2002)  were 
imable  to  find  a  significant  overall 
relationship  between  upwind 
agriculture  and  the  California  tiger 
salamander's  decline. 

Rodent  Control 

California  tiger  salamanders  spend 
much  of  their  lives  estivating  in 
underground  retreats,  typically  in  the 
burrows  of  ground  squirrels  and  gophers 
(Loredo  et  al.  1996;  Trenham  1998a). 
Dave  Cook  (pers.  comm.,  2001)  found 
that  pocket  gopher  burrows  are  most 
often  used  by  California  tiger 
salamanders  in  Sonoma  Covmty.  Both  of 
these  species  are  classified  as  non-game 
mammals  by  CDFG,  which  means  that  if 
pocket  gophers  or  ground  squirrels  are 
found  to  be  injuring  growing  crops  or 
other  property,  including  garden  and 
landscape  plants,  they  may  be 
controlled  at  any  time  and  in  any  legal 
manner  by  the  owner  or  the  tenant  of 
the  premises  (University  of  California 
Integrated  Pest  Management  (UCIPM) 
internet  website  2002). 

Legal  methods  of  pocket  gopher 
control  include  trapping,  strychnine- 
treated  grain  bait,  and  anticoagulant 
baits.  Poisoned  grains  (anticoagulant 
baits)  are  the  most  common  method 
used  to  control  ground  squirrels  around 
homes  and  other  areas  where  children. 


pets,  and  poultry  are  present  (UCIPM 
internet  website  2002;  Jon  Shelgrin, 
California  Department  of  Pesticide 
Regulation,  pers.  comm.,  2002).  Zinc 
phosphide  is  highly  toxic  to  freshwater 
fish  and  to  non-target  mammals 
(Extension  Toxicology  Network 
(EXOTONET)  1996).  Zinc  phosphide,  a 
rodenticide  and  restricted  material, 
turns  into  phosgene  gas,  which  is  toxic 
to  the  rodents  once  ingested.  There  is 
little  risk  of  California  tiger  salamanders 
ingesting  any  of  these  baits;  however, 
the  use  of  these  grains  may  impact  the. 
California  tiger  salamanders  indirectly  if 
washed  into  biurows  or  ponds  used  by 
the  species. 

Two  of  the  most  conunonly  used 
rodenticides,  chlorophacinone  and 
diphacinone,  are  anticoagulants  that 
cause  animals  to  bleed  to  death.  These 
chemicals  can  be  absorbed  through  the 
skin  and  are  considered  toxic  to  fish  and 
wildlife  (U.  S.  Environmental  Protection 
Agency  1985;  EXOTONET  1996).  These 
two  chemicals,  along  with  strychnine, 
are  used  in  Sonoma  County  to  control 
rodents  (R.  Thompson,  Science 
Applications  International  Corporation, 
in  litt.,  1998).  Although  the  effects  of 
these  poisons  on  California  tiger 
salamander  have  not  been  assessed,  any 
uses  in  close  proximity  to  occupied 
California  tiger  salamander  habitat 
could  have  various  direct  and  indirect 
toxic  effects.  Gases,  including 
aluminum  phosphide,  carbon 
monoxide,  and  methyl  bromide,  are 
used  in  rodent  fumigation  operations 
and  are  introduced  into  burrows  by 
either  using  cartridges  or  by  pumping. 
Wheivsuch  fumigants  are  used,  animals 
inhabiting  the  fumigated  burrow  are 
killed  (Sahnon  and  Schmidt  1984). 

In  addition  to  possible  direct  effects  of 
rodent  control  chemicals,  control 
programs  probably  have  an  adverse 
indirect  effect  on  California  tiger 
salamander  populations.  Control  of 
ground-burrowing  rodents  could 
significantly  reduce  the  number  of 
burrows  available  for  use  by  the  Sonoma 
County  California  tiger  salamander 
(Loredo-Prendeyille  et  al.  1994).  All  but 
one  of  the  remaining  Sonoma  County 
California  tiger  salamander  breeding 
locations  exist  in  areas  that  are  likely  to 
experience  a  heightened  degree  of 
rodent  control  due  to  landscaping 
concerns  surrounding  residential 
developments.  Because  the  burrow 
density  required  to  support  Sonoma 
County  California  tiger  salamandersr  in 
an  area  is  not  known,  the  loss  of 
burrows  as  a  result  of  control  programs 
cannot  be  quantified  at  this  time. 
However,  Shaffer  et  al.  (1993)  stated 
that  rodent  control  programs  may  be 
responsible  for  the  lack  of  California 
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tiger  salamanders  in  some  areas.  Active 
ground  squirrel  colonies  probably  are 
needed  to  sustain  tiger  salamanders 
because  inactive  biurow  systems 
become  progressively  unsuitable  over 
time.  Loredo  et  al.  (1996)  found  that 
burrow  sy,stems  collapsed  within  18 
months  following  abandonment  by  or 
loss  of  the  ground  squirrels.  Although 
the  researchers  found  that  California 
tiger  salamanders  used  both  occupied 
and  unoccupied  burrows,  they  did  not 
indicate  that  the  salamanders  used 
collapsed  burrows.  Rodent  control 
programs  must  bo  analyzed  and 
implemented  carefully  in  California 
tiger  salamander  habitat  so  the 
persistence  of  the  animals  is  not 
threatened.  One  of  the  remaining 
Sonoma  County  California  tiger 
salamander  sites  is  currently  occupied 
by  cattle.  Most  owners  of  livestock  seek 
to  eliminate  ground  squirrel  burrows 
because  of  the  threat  of  cows  (Bos  bos) 
breaking  their  legs  if  they  accidentally 
step  into  a  burrow. 

Mosquito  Control 

In  addition  to  the  use  of  western 
mosquitofish,  a  common  chemical 
method  of  mosquito  control  in 
California  involves  the  use  of 
methoprene.  Methoprene  is  an  insect 
hormone  mimic  that  increases  the  level 
of  juvenile  hormone  in  insect  larvae  and 
disrupts  the  molting  process.  Lawrenz 
(1984^1985)  found  that  methoprene 
(Altosoid  SR-10)  retarded  the 
development  of  selected  Crustacea  that 
had  the  same  molting  hormones  {i.e., 
juvenile  hormone]  as  insects,  and 
anticipated  that  the  same  hormone  may 
control  metamorphosis  in  other 
arthropods.  Because  the  success  of 
many  aquatic  vertebrates  relies  on  an 
abundance  of  invertebrates  in  temporary 
wetlands,  any  delay  in  insect  growth 
could  reduce  the  numbers  and  density 
of  prey  available  (Lawrenz  1984. 1985). 
The  use  of  methoprene  could  have  an 
indirect  adverse  effect  on  California 
tiger  salamanders  by  reducing  the 
availability  of  prey. 

In  more  recent  studies,  methoprene 
did  not  cause  increased  mortality  of 
gray  treefrog  (Hyla  versicolor)  tadpoles 
(Sparling  and  Lowe  1998).  However,  it 
caused  reduced  survival  rates  and 
increased  malformations  in  northern 
leopard  frogs  (Rana  pipiens)  (Ankley  et 
al.  1998)  and  increased  malformations 
in  southern  leopard  frogs  (R.  utricularia) 
(Sparling  1998).  Blumberg  et  al.  (1998) 
correlated  exposure  to  methoprene  with 
delayed  metamorphosis  and  high 
mortality  rates  in  northern  leopard  and 
mink  (R.  septentrionalis)  frogs. 
Methoprene  appears  to  have  both  direct 


and  indirect  effects  on  the  growth  and 
survival  of  larval  amphibians. 

Road-Crossi(ig  Mortality 

Although  no  systematic  studies  road- 
crossing  mortality  of  the  Sonoma 
County  California  tiger  salamander  have 
been  conducted,  it  is  known  that 
significant  numbers  of  California  tiger 
salamanders  in  other  portions  of  the 
species'  range  are  killed  by  vehicular 
traffic  while  crossing  roads  (Hansen  and 
Tremper  1993;  S.  Sweet,  in  lift.,  1993;  J. 
Medeiros.  pars,  conun.,  1993).  For 
example,  during  a  1-hour  period  on  a 
road  bordering  Lake  Lagunita  on  the 
Stanford  University  campus.  45 
California  tiger  salamanders  were 
collected.  28  of  which  had  been  killed 
by  cars  (Twitty  1941).  More  recently, 
during  one  15-day  period  in  2001  at  a 
Sonoma  County  location,  26  road-killed 
California  tiger  salamanders  were  found 
(D.  Cook.  pers.  comm.,  2002).  Overall 
breeding  population  losses  of  California 
tiger  salamanders  due  to  road  kills  have 
been  estimated  to  be  between  25  and  72 
percent  (Twitty  1941:  S.  Sweet,  in  litt., 
1993:  Launer  and  Fee  1996).  Mortality 
may  be  increased  by  associated  roadway 
curbs  and  berms  as  low  as  9  to  12  cm 
(3  to  5  in),  which  allow  California  tiger 
salamanders  access  to  roadways  but 
prevent  their  exit  from  them  (Launer 
and  Fee  1996:  S.  Sweet,  in  litt.,  1998). 
In  a  recent  study  along  a  1.1  km  (0.7  mi) 
high-vehicular-use  (21,450  vehicles  per 
day)  section  of  the  Trans-Canadian 
Highway  in  Alberta.  Canada.  Clevenger 
et  al.  (2001)  recorded  183  road-killed 
tiger  salamanders  (Ambystoma  species) 
in  30  days  and  concluded  it  was  likely 
that  very  few  of  the  local  population 
had  survived. 

Hybridization  With  Non-native 
Salamanders 

Hybrids  between  the  California  tiger 
salamander  and  the  non-native  tiger 
salamander  (Ambystoma  tigrinum)  have 
been  documented  elsewhere  in  the 
range  of  Ambystoma  califomiese 
(Shaffer  and  Trenham  2002).  Introduced 
salamanders  may  out-compete  the 
California  tiger  salamander,  or 
interbreed  with  the  natives  to  produce 
hybrids  that  may  be  less  fit  and  adapted 
to  the  California  climate,  or  are  not 
reproductively  viable  past  the  first  or 
second  generations  (Bury  and 
Lukenbach  1976;  Shaffer  et  al.  1993). 
More  recent  evidence  suggests  that  the 
hybrids  are  viable,  and  that  they  breed 
with  California  tiger  salamanders 
(Shaffer  and  Trenham  2002).  Over  time, 
a  population  of  a  species  could  become 
genetically  indistinguishable  from  a 
larger  population  of  an  introgressing 
species  such  that  the  true  genotype  (the 


genetic  constitution  of  an  individual  or 
group)  of  the  lesser  species  no  longer 
exists  (Levin  2002).  The  loss  of  any 
breeding  sites  of  the  Sonoma  County 
California  tiger  salamander  due  to 
hybridization  with,  or  competition  from, 
introduced  species  is  of  serious  concern. 

Livestock  Grazing 

Light-to-moderate  livestock  grazing  is 
generally  thought  to  be  compatible  with 
California  tiger  salamanders,  provided 
the  grazed  areas  do  not  also  have 
intensive  burrowing  rodent  control 
efforts  (T.  Jones,  University  of  Michigan, 
in  lift.,  1993,  S.  Sweet,  pers.  comm. 
1998).  By  keeping  vegetation  shorter, 
grazing  may  make  areas  more  suitable 
for  ground  burrowing  rodents  whose 
burrows  are  essential  to  Sonoma  County 
California  tiger  salamanders.  However, 
heavy  grazing,  or  heavy  use  of  certain 
pools  and  ponds  for  livestock  watering, 
can  clearly  have  adverse  effects  on  the 
species.  Melanson  (in  litt.,  1993)  noted 
that,  although  vernal  pool  species 
continued  to  reproduce  under  a 
November-to-April  grazing  regime, 
California  tiger  salamanders  were  either 
absent  or  found  in  low  numbers  in 
portions  of  pools  heavily  trampled  by 
cattle.  Repeated  trampling  of  pond 
edges  by  cattle  can  increase  the  surface 
area  of  a  pond,  and  may  increase  water 
temperature  and  evaporation  rate,  thus 
reducing  the  amount  of  time  the  pond 
contains  water  (S.  Sweet,  pers.  comm., 
1998). 

Reduction  in  water  quality  caused  by 
livestock  excrement  may  negatively 
affect  the  California  tiger  salamander  by 
increasing  nitrogen  and  silt  levels.  High 
nitrogen  levels  associated  with  bacterial 
blooms,  lowered  dissolved  oxygen 
(Worthylake  and  Hovingh  1989),  and 
silt  have  been  associated  with  fatal 
fungal  infections  (Lefcort  et  al.  1997),  as 
discussed  earlier  under  Factor  C. 

However,  grazing  generally  is 
compatible  with  the  continued  use  of 
rangelands  by  the  California  tiger 
salamander  as  long  as  intensive  control 
programs  for  burrowing  rodents  are  not 
implemented  on  such  areas,  and  grazing 
is  not  excessive  (T.  Jones,  in  litt.,  1993). 

Population  Size 

The  low  numbers  of  Sonoma  County 
California  tiger  salcumander  make  it 
vulnerable  to  risks  associated  with 
small,  restricted  populations.  The 
elements  of  risk  that  are  amplified  in 
very  small  populations  include:  (1)  The 
impact  of  high  death  rates  or  low  birth 
rates;  (2)  the  effects  of  genetic  drift 
(random  fluctuations  in  gene 
frequencies)  and  inbreeding  (mating 
among  close  relatives);  and  (3) 
deterioration  in  environmental  quality 
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(Gilpin  and  Soule  1986).  Genetic  drift 
and  inbreeding  may  lead  to  reductions 
in  the  ability  of  individuals  to  survive 
and  reproduce  (i.e.,  reductions  in 
fitness)  in  small  populations.  In 
addition,  reduced  genetic  variation  in 
small  populations  may  make  any 
species  less  able  to  successfully  adapt  to 
futiu-e  environmental  changes  (Shaffer 
1981,  1987;  Noss  and  Cooperrider.1994; 
Primack  1998). 

Conclusion  for  the  Five  Factors 

In  making  this  determination,  we 
have  carefully  assessed  the  best 
scientific  and  commjsrcial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the  Sonoma 
County  California  tiger  salamander.  As 
discussed  in  the  Summary  of  Factors 
Affecting  the  Species  above,  this  DPS 
faces  a  number  of  threats.  The  most 
overwhelming  threat  is  from  continuing 
habitat  destruction,  degradation,  and 
fragmentation.  Secondary  threats  exist 
from  predation  and  competition  bom 
introduced  exotic  species;  possible 
commercial  overutilization;  disease; 
hybridization  with  non-native 
salamanders;  various  chemical 
contaminants;  road-crossing  mortality; 
rodent  control  operations,  and  the 
species'  small  remaining  population. 
The  various  primary  and  secondary 
threats  are  not  currently  being  offset  by 
existing  Federal,  State,  or  local 
regulatory  mechanisms.  The  Sonoma 
County  California  tiger  salamander  also 
is  vulnerable  to  chance  environmental 
or  demographic  events,  to  which  small 
populations  are  particularly  vulnerable. 
The  combination  of  its  biology  and 
specific  habitat  requirements  makes  the 
animal  highly  susceptible  to  random 
events,  such  as  drought,  disease,  and 
other  occvurences.  Such  events  are  not 
usually  a  concern  until  the  niunber  of 
breeding/estivation  sites  or  geographic 
distribution  become  severely  limited,  as 
is  the  case  with  the  Sonoma  County 
California  tiger  salamander. 

Because  the  Sonoma  County  DPS  of 
the  California  tiger  salamander  has  been 
reduced  to  only  eight  known  breeding 
sites,  and  all  of  them  are  subject  to 
various  immediate,  ongoing,  and  future 
threats  as  outlined  above,  we  find  that 
the  species  is  in  imminent  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  and  warrants 
immediate  protection  under  the  Act. 
The  survival  of  this  DPS  now  depends 
on  protecting  as  many  breeding  sites 
and  their  associated  upland  habitats 
bom  further  degradation  and 
destruction  as  possible.  The  remaining 
breeding  sites  are  vulnerable  to  loss 
from  random  natural  or  human-caused 
events  unless  sufficient  habitat  can  be 


protected  and  the  metapopulations 
increased  in  size.  , 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as  the — (i)  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  al  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species,  and  (11)  that  may  require 
special  management  considerations  or 
protection,  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
section  4  of  the  Act.  upon  a 
determination  by  the  Secretary  that  such 
areas  are  essential  for  the  conservation 
of  the  species.  "Conservation"  means 
the  use  of  all  methods  and  procedures 
heeded  to  bring  the  species  to  the  point 
at  which  listing  under  the  Act  is  no 
longer  necessary. 

Section  4(a)(3)  of  the  Act  and 
implementing  regulations  (50  CFR 
424.12)  require  that,  to  the  maximiun 
extent  prudent  and  determinable,  the 
Secretary  of  the  Interior  (Secretary) 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  Our  implementing 
regulations  (50  CFR  424.12(a))  state  that 
critical  habitat  is  not  determinable  if 
information  sufficient  to  perform  the 
required  analysis  of  impacts  of  the 
designation  is  lacking,  or  if  the 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  allow 
identification  of  an  area  as  critical 
habitat.  Section  4(b)(2)  of  the  Act 
requires  us  to  consider  economic  and 
other  relevant  impacts  of  designating  a 
particular  area  as  critical  habitat  on  the 
basis  of  the  best  scientific  data  available, 
The  Secretary  may  exclude  any  area 
from  critical  habitat  if  she  determines 
that  the  benefits  of  such  exclusion 
outweigh  the  conservation  benefits, 
luiless  to  do  so  would  residt  in  the 
extinction  of  the  species.  In  the  absence 
of  a  finding  that  critical  habitat  would 
increase  threats  to  a  species,  if  any 
benefits  would  derive  from  critical 
habitat  designation,  then  a  prudent 
finding  is  warranted.  In  the  case  of  this 
species,  designation  of  critical  habitat 
may  provide  some  benefits. 

The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  agencies  refrain  from 
taking  any  action  that  destroys  or 
adversely  modifies  critical  habitat. 
While  a  critical  habitat  designation  for 
habitat  currently  occupied  by  this 
species  would  not  be  likely  to  change 
the  section  7  consultation  outcome 
because  an  action  that  destroys  or 


adversely  modifies  such  critical  habitat 
would  also  be  likely  to  result  in 
jeopardy  to  the  species,  there  may  be 
instances  where  section  7  consultation 
would  be  triggered  only  if  critical 
habitat  is  designated.  Examples  could 
include  tmoccupied  habitat  or  occupied 
habitat  that  may  become  unoccupied  in 
the  future.  Designating  critical  habitat 
may  also  produce  some  educational  or 
informational  benefits.  Therefore, 
designation  of  critical  habitat  for  the 
Sonoma  Coimty  California  tiger 
salamander  is  prudent. 
However,  oiu  budget  for  listing 
■^  activities  is  currently  insufficient  to 
allow  us  to  immediately  complete  all 
the  listing  actions  required  by  the  Act. 
Not  designating  critical  habitat  at  this 
time  allows  us  to  provide  the  necessary 
protections  needed  for  the  conservation 
of  the  species  without  further  delay. 
This  is  consistent  with  section 
4(b)(6)(C)(i)  of  the  Act,  which  states  that 
final  listing  decisions  may  be  issued 
without  critical  habitat  designations 
when  it  is  essential  that  such 
determinations  be  promptly  published. 
The  legislative  history  of  the  1982  Act 
amendments  also  emphasized  this 
point:  "The  Committee  feels  strongly, 
however,  that,  where  biology  relating  to 
the  status  of  the  species  is  clear,  it 
shotdd  not  be  denied  the  protection  of 
the  Act  because  of  the  inability  of  the 
Secretary  to  complete  the  work 
necessary  to  designate  critical  habitat 
*  *  *  .  The  committee  expects  the 
agencies  to  make  the  strongest  attempt 
possible  to  determine  critical  habitat 
within  the  time  period  designated  for 
listing,  but  stresses  that  the  hsting  of 
species  is  not  to  be  delayed  in  any 
instance  past  the  time  period  allocated 
for  such  listing  if  the  biological  data  is 
clear  but  the  habitat  designation  process 
is  not  complete"  (H.R.  Rep.  No.  97-567 
at  20  (1982)).  We  will  prepare  a  critical 
habitat  designation  in  the  future  when 
our  available  resoiuces  allow. 

We  will  protect  the  Sonoma  County 
California  tiger  salamander  and  its 
habitat  through  section  7  consultations 
to  determine  whether  Federal  actions 
are  likely  to  jeopardize  the  continued 
existence  of  the  species,  through  the 
recovery  process,  through  enforcement 
of  take  prohibitions  under  section  9  of 
the  Act,  and  through  the  section  10 
process  for  activities  on  non-Federal 
lands  with  no  Federal  nexus. 

AvailaUe  Coeaenration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovCTy  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 


13518  Federal  Register /Vol.  68,  No.  53  /  Wednesday,  March  19,  2003 /Rules  and  R^ulations 


Recognition  through  listing  encourages 
conservation  actions  by  Federal.  State, 
and  local  agencies.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
listed  species.  We  discuss  the  protection 
of  Federal  agencies,  considerations  for 
protection  and  conservation  actions, 
and  the  prohibitions  against  taking  and 
harm  for  the  Sonoma  County  California 
tiger  salamander,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  to  be  listed  or  is  listed 
as  endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50.CFR  part  402.  Federal 
agencies  are  required  to  confer  with  us 
informally  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species,  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  agency 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us.  Federal  agency 
actions  that  may  affect  the  Sonoma 
County  California  tiger  salamanders  and 
may  require  consultation  with  us 
include,  but  are  not  limited  to,  those 
within  the  jurisdiction  of  the  Corps,  and 
Federal  Highway  Administration  (FHA). 

We  believe  that  protection  and 
recovery  of  the  Sonoma  County 
California  tiger  salamander  will  require 
reduction  of  the  threats  from  destruction 
and  degradation  of  wetland  and 
associated  upland  habitats  due  to  urban 
development,  exotic  predators, 
unnecessary  ground  squirrel  and  gopher 
control,  and  road  construction.  Threats 
from  collection  and  pesticide  drift  also 
must  be  reduced.  These  threats  should 
be  considered  when  management 
actions  are  taken  in  habitats  currently 
and  potentially  occupied  by  the  Sonoma 
County  California  tiger  salamander,  and 
areas  deemed  important  for  dispersal 
and  connectivity  or  corridors  between 
known  locations  of  this  species. 
Monitoring  also  should  be  undertaken 
for  any  management  actions  or  scientific 
investigations  designed  to  address  these 
threats  or  their  impacts. 

Listing  the  Sonoma  County  California 
tiger  salamander  provides  for  the 


development  and  implementation  of  a 
recovery  plan  for  the  DPS.  This  plan 
will  bring  together  Federal,  State,  and 
regional  agency  efforts  for  the 
conservation  of  the  DPS.  A  recovery 
plan  will  establish  a  framework  for 
agencies  to  coordinate  their  recovery 
efforts.  The  plan  will  set  recovery 
priorities  and  estimate  the  costs  of  the 
tasks  necessary  to  accomplish  the 
priorities.  It  also  will  describe  the  site- 
specific  actions  necessary  to  achieve 
conservation  and  survival  of  the  DPS. 

Listing  also  will  require  us  to  review 
any  actions  that  may  affect  the  Sonoma 
County  California  tiger  salamander  for 
lands  and  activities  under  Federal 
jurisdiction.  State  plans  developed 
pursuant  to  section  6  of  the  Act, 
scientific  investigations  of  efforts  to 
enhance  the  propagation  or  survival  of 
the  animal,  pursuant  to  section 
10(a)(1)(A)  of  the  Act,  and  habitat 
conservation  plans  prepared  for  non- 
Federal  lands  and  activities  pursuant  to 
section  10(a)(1)(B)  of  the  Act. 

Federal  agencies  with  management 
responsibility  for  the  Sonoma  Coimty 
California  tiger  salamander  include  the 
Service,  in  relation  to  the  issuance  of 
section  10(a)(l)(A  and  B)  permits  for 
habitat  conservation  plans  and  other 
programs.  Occurrences  of  this  species 
could  potentially  be  affected  by  projects 
requiring  a  permit  from  the  Corps  under 
section  404  of  the  CWA.  The  Corps  is 
required  to  consult  with  us  on 
applications  they  receive  for  projects 
that  may  aHect  listed  species.  Highway 
construction  and  maintenance  projects 
that  receive  funding  from  the  FHA 
would  be  subject  to  review  under 
section  7  of  the  Act.  In  addition, 
activities  that  are  authorized,  funded,  or 
administered  by  Federal  agencies  on 
non-Federal  lands  will  be  subject  to 
section  7  review. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  codified  at 
50  CFR  17.21,  in  part  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  barm,  pursue,  hunt,  shoot, 
woimd,  kill,  trap,  capture,  or  collect;  or 
attempt  any  such  conduct),  import, 
export,  transport  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  our  agents  and  State  conservation 
agencies. 


Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

It  is  our  policy,  as  published  in  the 
Federal  Register  on  July  1, 1994  (59  FR 
34272),  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  We  believe  that,  based  on  the  best 
available  information,  the  following 
actions  are  not  likely  to  result  in  a 
violation  of  section  9,  provided  these 
actions  are  carried  out  in  accordance 
with  any  existing  regulations  and  permit 
requirements: 

(1)  Possession,  delivery,  including 
interstate  transport  and  import  or  export 
from  the  United  States,  involving  no 
commercial  activity,  of  Sonoma  County 
California  tiger  salamanders  that  were 
collected  prior  to  the  date  of  publication 
of  the  emergency  listing  rule  in  the 
Federal  Register; 

(2)  Any  actions  that  may  affect  the 
Sonoma  Coimty  California  tiger 
salamander  that  are  authorized,  funded, 
or  carried  out  by  a  Federal  agency,  when 
the  action  is  conducted  in  accordance 
with  the  consultation  requirements  for 
listed  species  pursuant  to  section  7  of 
the  Act; 

(3)  Any  action  taken  for  scientific 
research  carried  out  under  a  recovery 
permit  issued  by  us  pursuant  to  section 
10(a)(1)(A)  of  the  Act; 

(4)  Land  actions  or  management 
carried  out  under  a  habitat  conservation 
plan  approved  by  us  pursuant  to  section 
10(a)(1)(B)  of  the  Act,  or  an  approved 
conservation  agreement;  and 

(5)  Grazing  management  practices  that 
do  not  result  in  the  degradation  or 
elimination  of  suitable  California  tiger 
salamander  habitat. 

Activities  that  we  believe  could 
potentially  result  in  a  violation  of 
section  9  of  the  Act  include,  but  are  not 
limited  to: 

(1)  Unauthorized  possession, 
collecting,  trapping,  capturing,  killing, 
harassing,  sale,  delivery,  or  movement, 
including  intrastate,  interstate,  and 
foreign  commerce,  or  harming,  or 
attempting  any  of  these  actions,  of 
Sonoma  County  California  tiger 
salamanders.  Research  activities  where 
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salamanders  are  trapped  or  captured 
will  require  a  permit  xmder  section 
10(a)(1)(A)  of  the  Act; 

(2)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  that  may 
affect  the  Sonoma  Coimty  California 
tiger  salamander,  or  its  habitat,  when 
such  activities  are  not  conducted  in 
accordance  with  the  consultation  for 
listed  species  under  section  7  of  the  Act; 

(3)  Discharges  or  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  into, 
or  other  alteration  of  the  quality  of 
waters  supporting  Sonoma  County 
California  tiger  salamanders  that  results 
in  death  or  injury  of  the  species  or  that 
results  in  degradation  of  their  occupied 
habitat; 

(4)  Release  of  exotic  species 
(including,  but  not  limited  to,  bullfrogs, 
tiger  salamanders,  mosquito  fish,  bass, 
sunfish,  bullhead,  catfish,  crayfish)  into 
Sonoma  County  California  tiger 
salamander  breeding  habitat; 

(5)  Destruction  or  alteration  of 
uplands  associated  with  seasonal  pools 
used  by  Sonoma  County  California  tiger 
salamanders  during  estivation  and 
dispersal,  or  modification  of  migration 
routes  such  that  migration  and  dispersai 
are  reduced  or  precluded;  and 

(6)  Activities  (e.g.,  habitat  conversion, 
excessive  livestock  grazing,  road  and 
trail  construction,  recreation, 
development,  and  unauthorized 
application  of  herbicides  and  pesticides 
in  violation  of  label  restrictions)  that 
directly  or  indirectly  result  in  the  death 
or  injury  of  larvae,  sub-adult,  or  adult 
Sonoma  County  California  tiger 
^lamanders,  or  modify  Sonoma  County 
California  tiger  salamander  habitat  in 
such  a  way  that  it  adversely  affects  their 
essential  behavioral  patterns  including 
breeding,  foraging,  sheltering,  or  other 
life  functions.  Otherwise  lawful 
aptivities  that  incidentally  take  Sonoma 
County  California  tiger  salamanders,  but 
have  no  Federal  nexus,  will  require  a 
permit  under  section  10(a)(1)(B)  of  the 

Act. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Sacramento  Fish  and 
Wildlife  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT  section).  Requests 
for  copies  of  the  regulations  regarding 
listed  species  and  inquiries  regarding 


prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  NE  11th  Avenue,  Portland,  OR 
97232-4181  (503/231-2063;  facsimile 
503/231-6243).       •  ' 

E£Eective  Date 

We  published  the  emergency  rule 
listing  the  Sonoma  County  DPS  of  the 
California  tiger  salamander  as 
endangered  on  July  22,  2002  (67  FR 
47726).  The  emergency  rule  set  forth  a 
240-day  period  temporarily  adding  this 
species  to  the  List  of  Threatened  and 
Endangered  Wildlife,  and  that  period 
expires  on  March  19,  2003.  This  final 
rule  must  be  published  on  or  before  this 
date  to  prevent  Federal  protection  for 
the  Sonoma  County  California  tiger 
salamander  from  expiring.  In  addition, 
as  part  of  the  June  6,  2002,  settlement 
with  the  CBD,  we  are  required  to  make 
a  final  determination  on  this  listing 
action  on  or  before  March  19,  2003. 
Because  of  these  reasons,  we  find  that 
good  cause  exists  for  this  rule  to  take 
effect  immediately  upon  publication  in 
accordance  with  5  U.S.C.  553(d)(3). 

National  Environmental  Rplicy  Act 

We  have  determined  that  an 
Environmental  Assessment  and 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  as  amended. 
We  published  a  notice  outlining  our 
reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). " 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  control 
number  1018-0094,  which  is  valid 
through  July  31,  2004.  This  rule  will  not 
impose  record  keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 


required  to  respond  to,  a  collection  of 
information,  unless  it  displays  a  ' 

currently  valid  control  number. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  1321 1  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  us^. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
rule  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 


Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  amend  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  revising  the 
entry  for  "California  tiger  salamander" 
under  AMPHIBIANS,  in  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 

§  1 7.1 1    Endangered  and  ttireatened 
wildlife. 


(h)*  * 


Species 


Common  name 


Scientific  name 


Vertebrate  population 
IHistoric  range  wtwre  endangered  or      Status 

ttireatened 


Wtien 
listed 


Critical 
habitat 


Special 
rutes 


Amphibians 
Salamander,  Cali- 
fornia tiger. 


Ambystoma 
califomiense. 


U.S.A.  (CA) 


U.S.A.  (CA— Santa 
Bart}ara  County). 


677fe,  702      NA  ."    NA. 
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Species 

Historic  range 

Vertebrate  population 

wtiere  endangered  or 

threatened 

Status 

Wtwn 
listed 

Critical 
habitat 

Special 

Common  name             Scientific  name 

rules 

Do do  

•  ■                                                         • 

do  

t 
• 

.    U.S.A.  (CA— Sonoma 
County). 

•                                                                  * 

do 

729E.  734 

• 

do  

do. 

• 

Dated:  March  12.  2003. 
Marshall  P.  Jones,  ]r.. 

Director.  Fish  and  Wildlife  Service. 

[FR  Doc.  03-6454  Filed  3-18-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  125 

[FRL^746a-6] 
RIN  2040-AD62 

National  Pollutant  Discharge 
Elimination  System — Proposed 
Regulations  To  Establish 
Requirements  for  Cooling  Water  Intake 
Structures  at  Phase  II  Existing 
Facilities;  Notice  of  Data  Availability 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  Notice  of  data 

availability. 

summary:  On  April  9.  2002,  EPA 
published  proposed  standards  for 
cooling  water  intake  structures  at  Phase 
II  existing  facilities  as  part  of 
implementing  section  316(b)  of  the 
Clean  Water  Act  (CWA).  This  notice 
presents  a  summary  of  significant  data 
EPA  received  or  collected  since 
proposal,  a  discussion  of  how  EPA  is 
considering  using  these  data  in  revised 
analyses  supporting  the  rule,  a 
discussion  of  some  refinements  that 
EPA  is  considering  for  the  proposed 
regulatory  requirements,  and  additional 
information  regarding  data  quality.  This 
notice  also  provides  new  information  on 
a  broader  suite  of  technology  options 
that  may  be  appropriate  for  compliance 
at  specific  sites.  EPA  solicits  public 
comment  on  the  information  presented 
in  this  notice  and  the  record  supporting 
this  notice. 

DATES:  Comments  on  this  notice  of  data 
availability  and  all  aspects  of  the  April 
9,  2002.  proposal  must  be  received  or 
postmarked  on  or  before  midnight  June 
2,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Mail 
comments  to  the  Water  Docket, 
Environmental  Protection  Agency, 
Mailcode:  4101T,  1200  Pennsylvania 
Ave.,  NVi..  Washington.  DC  20460, 
Attention  Docket  ID  No.  OW-2002- 
0049.  Follow  the  detailed  instructions 
as  provided  in  Section  I.B.  of  the 
SUPPLEMENTARY  INFORMATION  section  for 
additional  ways  to  submit  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information  contact 
Debra  D.  Hart  at  (202)  566-6379.  For 
additional  economic  information 
contact  Lynne  Tudor,  Ph.D.  at  (202) 
566-1043.  For  additional  biological 
information  contact  Dana  A.  Thomas, 
Ph.D.  at  (202)  566-1046.  The  e-mail 
address  for  the  above  contacts  is 
rule.316b@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
Contents 

I.  General  Information 

A.  How  Can  I  Get  Copies  Of  This 
Document  and  Other  Related 
Information? 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

C.  How  Should  I  Submit  CBI  To  the 
Agency? 

II.  Purpose  of  th|s  Notice 

III.  Major  Changes  to  Assumptions  Used  in 

EPA's  Analyses 

IV.  Engineering  Cost  Analysis 

A.  Facility  Flow  Verifications 

B.  Technology  Cost  Modules 

C.  Facility-Level  Costing  Options 

D.  Clarifications  and  Corrections 

V.  IPM  Analyses 

A.  Changes  to  the  IPM  Analyses  Since 
Proposal 

B.  Revised  Results  for  the  Preferred  Option 

C.  Revised  Results  for  the  Waterbody/ 
Capacity-based  Option 

VI. Other  Economic  Analyses 

A.  National  Costs 

B.  Cost-to-Revenue  Measure 

C.  Cost  Per  Household 

D.  Electricity  Price  Analysis 
VII. Performance  Standards 

A.  Technology  Efficacy  Database  to 
Support  Performance  Standards 

B.  Streamlined  Technology  Option  For 
Certain  Locations 

VIII.  Cost  Tqsts 

IX.  Biology — Supporting  Information 

A.  Entrainment  Survival 

B.  Restoration 

C.  Request  for  Impingement  and 
Entrainment  Data 

X.  National  Benefits 

A.  Case  Study  Clarifications  and 
Corrections 

B.  Regional  Approach  To  Developing 
Benefits  Estimates 

C.  North  Atlantic  Regional  Study 

D.  Northern  California  Regional  Study 

E.  Nonuse  Benefits 

F.  Regional-Level  Benefit  Cost  Analysis 

G.  Break-Even  Analysis 

XI.  Implementation  and  Other  Regulatory 

Refinements 

A.  Definition  and  Methods  for  Determining 
the  "Calculation  Baseline" 

B.  Options  for  Evaluating  Compliance  with 
Performance  Standards 

C.  Compliance  Timelines,  Schedules,  and 
Determination 

D.  Determining  Capacity  Utilization  Rates 

E.  Clarifications  and  Corrections 

XII.  General  Solicitation  of  Comments 

I.  General  Information 

A.  How  Ckin  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0049. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 


to  this  action.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the  Water 
Docket  in  the  EPA  Docket  Center.  (EPA/ 
DC)  EPA  West.  Room  B102.  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744.  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA  Dockets.  Information 
claimed  as  confidential  business 
information  (CBI)  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
'  public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  dociunent  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.Al.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  pubuc  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  coimnents,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 


without  change,  uidess  the  conunent 
conteiins  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubuc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  v«ll  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scaimed  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Please  submit  with 
your  comments  any  references  cited  in 
your  comments.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments,  however,  late  comments  may 
be  considered  if  time  permits.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.C.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  you 
.   include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoin  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 


be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and   ■ 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  fi-om  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OW-2002-0049.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  wrill  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yoin  comment.         ^  . 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OW-2002-0049.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  direcUy  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captines  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.B. 2.  These  electronic 
submissions  wdll  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  an  original  and  tlu^ee 
copies  of  yoitf  comments  to  the  Water 
Docket,  Environmental  Protection 
Agency,  Mailcode:  4101T,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention  Docket  ID  No.  OW- 
2002-0049. 

3.  By  Hand  Delivery  or  Courier 
Deliver  copies  of  your  comments  to: 
Water  Docket,  EPA  Docket  Center,  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW.,  Washington,  DC,  Attention 
Docket  ID  No.  OW-2002-0049.  Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  hours  of  operation  as 
identified  in  Unit  I.A.I. 


C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  Send  information  claimed 
as  CBI  by  mail  only  to  the  following 
address.  Office  of  Science  and 
Technology,  Mailcode  4303T,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention:  Debbi  Hart/Docket 
ID  No.  OW-2002-0049.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  {if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

n.  Purpose  of  This  Notice 

On  April  9.  2002.  EPA  published 
proposed  standards  for  cooling  water 
intake  structiu^s  at  Phase  II  existing 
facilities  (67  FR  17122).  EPA  received 
voliuninous  comments  and  data 
submissions  during  the  120-day  public 
comment  period  on  the  proposal. 
However,  many  commenters,  including 
both  industry  and  environmental 
groups,  requested  additional  time  to 
review  the  proposal  and  the  supporting 
record  and  to  prepare  further  comments. 
Therefore,  EPA  is  reopening  the 
>  conunent  period  on  all  aspects  of  the 
April  9,  2002,  proposal.  In  addition, 
following  publication  of  the  proposal, 
EPA  collected  more  data  and  revised 
several. methodologies  related  to  costing 
and  benefits  estimations.  This  notice 
makes  these  new  data  available  for 
comment  and  discusses  the  relevance  of 
these  data  to  the  analyses  conducted  by 
EPA.  Thus,  EPA  also  solicits  public 
comment  on  the  information  presented 
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in  this  notice  and  the  record  supporting 
this  notice. 

'     EPA  notes  that  all  options  and  issues 
discussed  in  its  proposal  are  still  under 
consideration  for  the  final  rule.  This 
notice  merely  makes  new  information 
available  for  public  review  that  the 
Agency  will  consider  in  making 
decisions  for  the  final  rule. 

Summary  of  Proposed  Rule  for  Existing 
Facilities 

The  proposed  rule  would  implement 
section  316(b)  of  the  Clean  Water  Act 
(CWA)  for  certain  existing  power 
producing  facilities  that  employ  a 
cooling  water  intake  structure  and  that 
withdraw  50  million  gallons  per  day 
(MGD)  or  more  of  water  from  rivers, 
streams,  lakes,  reservoirs,  estuaries, 
oceans,  or  other  waters  of  the  U.S.  for 
cooling  purposes.  The  proposed  rule 
constitutes  Phase  II  in  EPA's 
development  of  section  316(b) 
regulations  and  would  establish 
national  requirements  applicable  to  the 
location,  design,  construction,  and 
capacity  of  cooling  water  intake 
structures  at  these  facilities.  The 
'  proposed  national  requirements,  which 
would  be  implemented  through 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits, 
would  minimize  the  adverse 
environmental  impact  associated  with 
the  use  of  these  structures. 

The  proposed  rule  would  establish 
location,  design,  construction,  and 
capacity  requirements  that  reflect  the 
best  technology  available  for 
minimizing  adverse  environmental 
impact  from  the  cooling  water  intake 
structure  based  on  waterbody  type  and 
the  amount  of  water  withdrawn  by  a 
facility.  The  Environmental  Protection 
Agency  (EPA)  proposed  to  group  surface 
water  into  five  categories — freshwater 
rivers  and  streams,  lakes  and  reservoirs. 
Great  Lakes,  estuaries  and  tidal  rivers, 
and  oceans — and  establish  requirements 
for  cooling  water  intake  structures 
located  in  distinct  waterbody  types.  In 
general,  the  more  sensitive  or 
biologically  productive  the  waterbody 
type,  the  more  stringent  the 
requirements  proposed  as  reflecting  the 
best  technology  available  for 
minimizing  adverse  environmental 
impact.  Proposed  requirements  also 
vary  according  to  the  percentage  of  the 
source  waterbody  withdrawn  and 
facility  utilization  rate. 

A  facility  may  choose  one  of  three 
options  for  meeting  best  technology 
available  requirements  under  the 
proposed  rule.  These  options  are  (1) 
demonstrating  that  the  facility's  existing 
design  and  construction  technology, 
operational  measures,  and/or  restoration 


currently  meets  specified  performance 
standards;  (2)  selecting  and 
implementing  design  and  construction 
technologies,  operational  measures,  or 
restoration  measures  that  meet  specified 
performance  standards;  or  (3) 
demonstrating  that  the  facility  qualifies 
for  a  site-specific  determination  of  best 
technology  available  because  its  costs  of 
compliance  are  significantly  greater 
than  either  (1)  the  costs  considered  by 
the  Agency  during  the  development  of 
the  rule,  or  (2)  a  site-specific 
determination  of  the  benefits  of 
compliance  with  the  proposed 
performance  standards.  The  proposed 
rule  also  provides  that  facilities  may  use 
restoration  measures  in  addition  to  or  in 
lieu  of  other  technology  measures  to 
meet  the  performance  standards 
established  in  the  rule  or  on  a  site- 
specific  basis. 

EPA  expects  that  the  proposed 
regulation  would  minimize  adverse 
environmental  impact,  including 
substantially  reducing  the  harmful 
effects  of  impingement  (organisms 
trapped  against  intake  screens  or  other 
barriers  at  the  entrance  of  cooling  water 
intake  structures)  and  entrainment 
(organisms  drawn  into  a  cooling  water 
intake  structure),  at  existing  facilities 
over  the  next  20  years.  As  a  result,  the 
Agency  anticipates  that  the  proposed 
rule  would  help  protect  ecosystems  in 
proximity  to  cooling  water  intake 
structiu^s.  The  proposal  would  help 
preserve  aquatic  organisms,  including 
threatened  and  endangered  species,  and 
the  ecosystems  they  inhabit  in  waters 
used  for  cooling  purposes  by  existing 
power  producing  facilities.  EPA 
considered  the  potential  benefits  of  the 
proposed  rule  and  discussed  these 
benefits  in  both  quantitative  and  non- 
quantitative  terms.  Benefits,  among 
other  factors,  are  based  on  a  decrease  in 
expected  mortality  or  injury  to  aquatic 
organisms  that  would  otherwise  be 
subject  to  entrainment  into  cooling 
water  systems  or  impingement  against 
screens  or  other  devices  at  the  entrance 
of  cooling  water  intake  structures. 
Benefits  may  also  accrue  at  multiple 
ecological  scales  including  population, 
community,  or  ecosystem  levels. 

In  addition  to  the  proposed  regulatory 
requirements,  EPA  also  invited 
comments  on  a  number  of  other 
regulatory  alternatives.  The  Agency  will 
continue  to  consider  all  of  these 
regulatory  alternatives  when  making 
decisions  on  a  final  rule. 

in.  Major  Changes  to  Assumptions 
Used  in  EPA's  Analyses 

Based  on  comments  received, 
additional  information  made  available, 
and  the  results  of  subsequent  analyses, 


EPA  is  considering  a  number  of 
revisions  to  the  assumptions  that  were 
used  in  developing  the  engineering 
costs,  the  information  collection  costs, 
the  economic  analyses,  and  the  benefits 
analyses.  These  new  assumptions  are 
presented  below  and  were  used  in  the 
current  analyses,  the  results  of  which 
are  presented  in  this  Notice  of  Data 
Availability  (NODA).  EPA  requests 
comment  on  each  of  these  revised 
assumptions. 

1.  Number  of  Phase  11  Facilities 

Since  proposal,  EPA  verified  design 
flow  information  for  facilities  that  had 
been  classified  as  either  Phase  II  or 
Phase  III  facilities.  This  verification 
resulted  in  the  following  changes:  five 
facilities  that  were  classified  as  Phase  II 
facilities  at  proposal  have  been 
reclassified  as  Phase  III  facilities. 
Conversely,  six  facilities  that  were 
classified  as  Phase  III  facilities  at 
proposal  have  been  reclassified  as  Phase 
II  facilities.  As  a  result,  the  overall 
number  of  Phase  II  facilities  increased 
from  539  to  540  facilities.'  For  the 
NODA,  all  cost  and  economic  analyses 
are  based  on  the  updated  set  of  Phase  II 
facilities. 

2.  Technology  Costs 

EPA  used  new  information  to  revise 
the  capital  and  operation  and 
maintenance  (OficM)  costs  for  several 
compliance  technologies,  including 
those  used  as  the  primary  basis  for  the 
proposed  regulatory  option.  Overall,  the 
cost  updates  resulted  in  the  following 
changes.  For  the  preferred  option 
(discussed  above  at  Section  II),  total 
capital  costs  increased  by  66  percent 
and  total  O&M  costs  increased  by  48 
percent.  For  the  waterbody/capacity- 
based  option,  which  would  set 
pefformance  standards  for  impingement 
mortality  and  entrainment  reduction 
based  on  closed-cycle,  recirculating 
cooling  for  some  facilities  and 
technologies  such  as  fine-mesh  screens 
and  fish-return  systems  for  others,  total 
capital  costs  increased  by  40  percent 
(net  of  existing  condenser  cost  savings), 
while  total  O&M  costs  decreased  by  13 
percent.  These  comparisons  are  based 
on  the  raw  costs,  adjusted  to  year-2002 
dollars,  which  have  not  been  discounted 
or  annualized.^ 


'  Note  that  these  numbers  are  unweighted.  On  a 
sample-weighted  basis,  the  number  of  Phase  II 
facilities  increased  from  550  to  551. 

-^  Based  on  additional  research  between  the 
proposal  and  the  NODA.  some  facilities  also 
experienced  a  change  in  their  projected  compliance 
response.  This  change,  together  with  the  increase  in 
in-scope  Phase  II  facilities,  may  have  contributed  to 
the  change  in  total  compliance  costs.  See  section  IV 
of  the  NODA  preamble  for  more  information. 


The  revised  costing  assumptions  are 
discussed  in  detail  below.  EPA  notes 
that  the  proposed  rule  includes  a 
compliance  option  that  allows  site- 
specific  flexibility  in  cases  where 
compliance  costs  for  a  particular  facility 
significanUy  exceed  those  estimated  in 
the  analysis  for  the  final  rule.  EPA  is 
currently  considering  whether  the  final 
rule  should  provide  additional  guidance 
on  how  to  conduct  this  comparison, 
including  how  best  to  use  the  costing 
information  in  the  rule  record.  EPA 
requests  comment  on  its  costing 
methodology;  its  relationship  to  the 
proposed  site-specific,  cost-cost 
comparison  provisions;  and  what 
additional  guidance,  if  any,  EPA  should 
provide  on  implementation  of  these 
provisions. 

3.  Permitting  and  Monitoring  Costs 

At  proposal,  the  single  most  costly 
permitting  activity  was  the 
' '  Impingement  Mortality  and 
Entraiiunent  Characterization  Study,"  a 
required  element  of  the 
"Comprehensive  Demonstration  Study." 
See  proposed  §  125.95(b).  The  proposed 
rule  did  not  require  facilities  with 
cooling  towers  to  conduct  these  studies 
but,  inadvertently,  EPA  included  costs 
for  the  Impingement  Mortality  and 
Entrainment  Characterization  Study  in 
its  cost  estimates  for  facilities  projected 
to  have  cooling  towers  in  the  base  case 
(i.e.,  those  projected  to  have  cooling 
towers  in  the  absence  of  the  rule).  EPA 
also  applied  costs  for  this  study  to 
facilities  that  EPA  projected  to  install 
cooling  towers  under  certain  regulatory 
options.  For  the  NODA  analysis,  EPA 
did  not  include  the  cost  of  the 
Impingement  Mortality  and  Entrainment 
Characterization  Study  for  facilities 
projected  to  have  cooling  towers  in  the 
base  case  or  the  waterbody /capacity- 
based  option. 

4.  Net  Installation  Downtime  for 
Compliance  Technologies  Other  Than 
Recirculating  Cooling  Towers 

In  the  analysis  for  the  proposed  nde, 
EPA  made  the  assiunption  that 
compliance  technologies  other  than 
recirculating  cooling  towers  would  not 
require  facility  downtime  for 
installation.  EPA  has  since  revised  this 
assumption.  EPA  expects  additional 
unscheduled  downtimes  of  between  two 
and  eight  weeks  for  the  installation  of 
the  various  non-recirculating 
compliance  technologies. 

5.  Net  Installation  Downtime  and  Other 
Site-Specific  Factors  for  Recirculating 
Cooling  Towers 

To  support  the  proposed  Phase  U  rule. 
EPA  asstmied  that  each  projected 


cooling  system  conversion  vwmld 
require  a  net  downtime  of  four  weeks. 
This  estimate  was  based  on  information 
that  had  been  previously  available  to 
EPA  on  the  downtime  needed  for  fossil- 
fuel  and  nuclear  power  plants.  Just  prior 
to  proposal,  EPA  received  additional 
technical  information  on  the  amount  of 
operational  downtime  needed  during 
cooling  system  conversions  from  once 
through  to  closed-cycle,  recirculating 
with  cooling  towers  at  nuclear  power 
plants  [see  DCN  4-2529).  For  the  new 
analyses,  EPA  is  incorporating  the  new 
information  which  suggests  #iat  cooling 
system  conversions  at  nuclear  power 
plants  may  take  seven  months.  To  the 
extent  that  conversions  at  nuclear  power 
plants  take  less  time  to  complete,  costs 
for  this  factor  would  be  lower. 

For  non-nuclear  power  plants,  EPA's 
cost  estimates  at  proposal  assumed  four 
weeks  downtime  for  the  retrofit  of  wet 
cooling  towers  at  existing  power  plants. 
The  Agency  requests  comment  on 
whether  more  or  less  downtime  may  be 
required  at  some  plants  due  to  site- 
specific  factors  and,  if  so,  whether  EPA 
should  use  a  different  estimate  of 
downtime  in  analyzing  the  costs  of  this 
regulatory  option. 

6.  Energy  Penalties 

For  the  proposed  Phase  II  rule,  the 
average  aimual  energy  penalty,  by 
region  and  fuel  type,  was  applied  to 
each  facility  upgrading  to  a  closed- 
cycle,  recirculating  cooling  system. 
Based  on  comments  received,  EPA  has 
changed  the  energy  penalty  assumption 
to  attempt  to  account  for  seasonal,  peak 
effects.  For  the  new  analyses,  the  energy 
penalty  applied  is  the  greater  of  the 
peak-summer  penalty  or  the  average 
annual  penalty  for  each  facility 
projected  to  convert  their  cooling 
systems  to  a  closed-cycle,  recirculating 
cooling  system.  EPA  notes  that  the 
approach  used  at  proposal  might  have 
understated  potential  impacts  of  the 
energy  penalty  on  generating  capacity. 
Conversely,  using  the  greater  of  the  peak 
siunmer  penalty  and  the  average  annual 
penalty  might  overestimate  potential 
impacts  of  the  energy  penalty  on 
generating  capacity.  EPA  has  adopted 
the  latter  approach  in  order  to  ensiue 
that  impacts  are  not  underestimated. 

7.  Capacity  Utilization  Rates 

For  the  proposed  Phase  n  rule,  the  15 
percent  capacity  utilization 
determination  was  based  on  the 
generation  and  capacity  of  the  entire 
fecility,  including  steam  electric  and 
non-steam  generators.  EPA  believes  that 
utilization  of  the  steam  electric  part  of 
a  facility  better  reflects  a  facility's 
potential  for  adverse  environmental 


impact  because  only  the  steam  electric 
generators  tise  cooling  water.  As 
discussed  at  Section  XI  below,  EPA  is 
considering  refining  its  regulatory 
definition  for  "capacity  utilization  rate" 
at  the  proposed  §  125.93  to  reflect  use  of 
the  steam  electric  part  of  a  facility.  For 
the  NODA,  EPA  is  using  the  capacity      ' 
utilization  of  only  the  steam  electric 
generators  at  Phase  II  facilities  so  that  its 
updated  economic  analyses  include  this 
potential  refinement. 

In  addition,  at  proposal,  EPA  used  the 
average  tapacity  utilization  based  on 
ELA  data  for  1995  to  1999.  This     ' 
utilization  rate  was  often  different  from 
the  rate  based  on  the  "IPM  base  case 
results"  EPA  used  to  support  its 
estimates  of  the  economic  impacts  of  the 
rule  (see  section  V  for  additional 
description  of  EPA's  economic  analysis 
methodology.  For  the  NODA  analyses, 
EPA  used  projected  capacity  utilization 
rates  for  2008  (the  first  model-run  year 
in  EPA's  economic  analysis),  vn  order  to 
ensure  internal  consistency  in  the 
emalysis.  For  many  facilities,  this 
resulted  in  a  lower  capacity  utilization 
rate  in  the  baseline.  As  a  result,  the 
compliance  requirements  and 
compliance  costs  for  these  facilities  may 
be  lower,  depending  on  the  waterbody 
type  from  which  they  withdraw  and  the 
impingement  mortality  and  entrainment 
technologies  they  already  have  in  place 
in  the  baseline.  Facilities  with  lower 
projected  compliance  costs  than  under 
the  previous  assumption  may  also  have 
lower  projected  impacts  in  the  analysis, 
depending  on  the  magnitude  of  the  cost 
differentia  and  the  facilities'  operating 
characteristics  in  the  baseline  (e.g..  a 
change  in  cost  for  marginal  imits  would 
have  a  greater  effect  than  for  units  that 
generate  electricity  well  below  the  cost 
of  the  marginal  unit).  EPA  requests 
comment  on  this  change  in 
assumptions. 

8.  Compliance  Schedule 

At  the  time  of  proposal,  promulgation 
of  the  final  section  316(b)  Phase  n  rule 
was  scheduled  for  August  28,  2003.  As 
a  result,  EPA  assiuned  that  facilities 
would  come  into  compliance  with  the 
preferred  option  betv^reen  2004  and  2008 
as  their  existing  NPDES  permits  expired 
and  were  reviewed.  For  regulatory 
options  based  on  the  reductions  in 
impingement  and  entrainment 
achievable  using  a  closed-cycle 
recirculating  system,  EPA  further 
assumed  that  facilities  costed  with  a 
cooling  tower  would  come  into 
compliance  between  2005  and  2012. 
Since  proposal,  the  section  5l6(b) 
regulatory  development  schedule  has 
changed.  Promulgation  of  the  final  rule 
is  now  scheduled  for  February  16,  2004, 
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making  it  impossible  for  facilities  to 
come  into  compliance  in  2004  (the 
assumption  in  all  economic  analyses  is 
that  facilities  comply  in  the  beginning  of 
the  year  in  which  they  receive 
requirements  in  their  permit).  As  a 
result,  EPA  shifted  the  compliance 
schedule  for  the  NODA  analysis  by  one 
year  for  all  Phase  II  facilities.  Facilities 
costed  with  a  cooling  tower  are  now 
assumed  to  have  a  compliance  window 
from  2005  to  2013,  while  facilities 
without  a  recirculating  requirement  are 
assumed  to  come  into  compliance 
between  2005  and  2009  (during  the  year 
of  their  first  post-promulgation  permit). 
For  purposes  of  the  cost  and  impacts 
analysis,  EPA  used  the  2010  model  run 
year  instead  of  the  2008  model  run  year, 
as  at  proposal.  Under  the  preferred 
option,  ail  facilities  are  projected  to 
come  into  compliance  by  2009. 

9.  Number  of  Facilities  Projected  To 
Upgrade  to  Recirculating  Wet  Cooling 
(Waterbody/Capacity-Based  Option) 

For  the  proposed  Phase  II  rule,  EPA 
estimated  that  51  model  facilities  would 
upgrade  their  cooling  systems  from 
once-through  to  closed-cycle, 
recirculating  cooling  systems  under  the 
waterbody/capacity-based  option.  EPA 
estimates  for  these  analyses  that  44 
model  facilities  would  upgrade  cooling 
systems  for  the  same  option.  The 
requirements  of  the  regulatory 
alternative  have  not  changed.  The 
change  in  number  of  facilities  that 
would  be  required  to  upgrade  their 
cooling  system  is  due  to:  (1)  EPA's  effort 
to  update,  correct,  and  verify  facility 
design  intake  flows  and  (2)  the  fact  that 
EPA  no  longer  needs  to  use  a  statistical 
methodology  to  determine  the  number 
of  short  technical  questionnaire 
facilities  that  withdraw  more  than  one 
percent  of  the  mean  tidal  excursion. 
EPA  has  updated  design  intake  flows  for 
a  number  of  in-scope  facilities.  In  a  few 
cases,  these  database  flow  changes  have 
impacted  the  determination  of  whether 
a  facility  is  projected  to  upgrade  its 
cooling  system  because  the 
requirements  for  the  waterbody/ 
capacity-based  option,  in  some 
instances,  hinge  on  intake  flow.  Since 
proposal,  EPA  has  identified  those  short 
technical  questionnaire  facilities  whose 
design  intake  flow  exceeds  one  percent 
of  the  mean  tidal  excursion.  This 
information  was  not  available  for  the 
analyses  supporting  the  proposal,  and  as 
such,  EPA  utilized  a  statistical  method 
to  project  which  facilities  would  meet 
these  criteria.  For  these  current 
analyses,  EPA  has  utilized  the  actual 
data  in  lieu  of  the  statistical  method.  As 
a  result,  a  number  of  changes  have  been 
made  to  the  list  of  short-technical 


questioimaire  model  facilities  projected 
to  upgrade  their  cooling  systems. 

IV.  Engineering  Cost  Analysis 

A.  Facility  Flow  Verifications 

In  order  to  ensure  the  accuracy  and 
quality  of  the  data  used  for  the  costing 
effort,  the  Agency  revisited  its  database 
of  facility  and  intake  design  flows.  Flow 
is  an  important  factor  in  calculating 
costs.  The  Agency  first  screened  the 
flow  data  in  order  to  identify  facilities 
with  potentially  inaccurate  flow 
information,, From  this  first  set  of 
facilities,  the  Agency  attempted  to 
identify  errors  by  inspecting  the  original 
questionnaires  on  which  the  flows  were 
reported.  Through  this  effort,  the 
Agency  was  able  to  correct  a  few  flow 
values  by  identifying  siu^ey -reporting 
errors  (such  as  unit  conversion 
inconsistencies).  The  remainder  of  the 
potentially  inaccurate  flow  data  set 
required  outreach  to  25  facilities  to 
solve  the  identified  discrepancies.  In 
many  cases,  the  original  reported  flows 
were  correct.  In  others,  incorrect  initial 
reporting  had  led  to  incorrect 
calculations  of  design  flow  rates.  The 
Agency  corrected  these  flows  for  the 
master  database  used  to  support 
analyses  presented  in  this  Notice  of  Data 
Availability  (see  "Flow  Correction  and 
Verification,"  in  the  Confidential 
Business  Information  portion  of  the 
docket). 

B.  Technology  Cost  Modules 

The  Agency  developed  a  new 
approach  to  developing  compliance 
costs  that  includes  a  broader  range  of 
compliance  technologies  than  it  used  for 
calculating  compliance  costs  for  the 
proposed  rule  requirements.  In  order  to 
do  so,  the  Agency  sought  to  evaluate 
new  and/or  additional  costs  for  a  wider 
range  of  intake  technologies  identified 
as  having  the  potential  to  meet  the 
proposed  regulation  requirements 
without  the  expense  and  energy  penalty 
associated  with  capacity-reduction 
technologies  such  as  cooling  towers.  In 
selecting  among  available  technologies, 
EPA  revised  its  traditional  least  cost 
approach,  and  instead  assigned  costs 
based  on  the  projected  performance  of 
available  technologies  on  a  site-specific 
basis.  This  approach  is  discussed  in 
more  detail  in  section  IV.C.  below. 

The  revised  and  new  technology 
modules  analyzed  by  the  Agency 
include  the  following: 

— Addition  of  fish  handling  and 
return  system  to  an  existing  traveling 
screen  system, 

— Addition  of  fine-mesh  screens  (both 
with  and  without  a  fish  handling  and 


return  system)  to  an  existing  traveling 
screen  system, 

— Addition  of  a  new,  larger  intake  in 
front  of  an  existing  intake  screen 
system, 

— Addition  of  passive  fine-mesh 
screen  system  (cylindrical  wedgewire) 
near  shoreline, 

— Addition  of  a  fish  net  barrier 
system, 

— Addition  of  an  aquatic  filter  barrier 
system, 

— Relocation  of  an  existing  intake  to 
a  submerged  offshore  location  (with 
velocity  cap  inlet,  passive  fine-mesh 
screen  inlet,  or  onshore  traveling  > 

screens), 

— Addition  of  a  velocity  cajJ  inlet  to 
an  existing  offshore  intake, 

— Addition  of  passive  fine-mesh 
screen  to  an  existing  offshore  intaKe, 

— Addition  or  modification  of  a 
shoreline-based  traveling  screen  for  an 
offshore  intake  system,  and 

— Addition  of  dual-entry,  single-exit 
traveling  screens  (with  fine-mesh)  to  a 
shoreline  intake  system. 

The  explanation  and  derivation  of 
each  of  these  modules  is  discussed  in 
the  public  record  (see  "316(b)  Phase  II 
NODA  Cost  Modules.") 

At  proposal,  EPA  based  its  cost 
analysis  primarily  on  the  addition  of 
fine-mesh  traveling  screens  with  fish 
handling  systems.  EPA  recognized  at 
proposal  that  some  facilities  would  need 
to  add  larger  intakes,  move  intakes,  or 
modify  offshore  intakes,  and  included 
an  approximate  adjustment  factor  in  its 
cost  estimates  to  account  for  these  types 
of  modifications,  but  lacked  sufficient 
data  to  model  them  explicitly.  In  the 
NODA  analysis,  EPA  has  added  explicit 
cost  modules  for  each  of  these  activities. 
As  a  result,  the  per  facility  costs  for 
adding  traveling  screens  with  fish 
handling  systems  have  gone  down 
significantly,  but  a  significant  number  of 
facilities  (about  40%  of  the  in-scope 
imiverse)  have  been  costed  for  other 
technologies,  which  are  ^gnificantly 
more  expensive  than  traveling  screens. 
To  help  commenters  better  understand 
the  impacts  of  these  revisions,  EPA  has 
placed  a  summary  dociunent  in  the 
record  that  shows  modeled  costs  for  a 
range  of  flows  for  each  major  technology 
module  used  at  proposal  and  in  this 
NODA,  broken  out  by  salt  water  versus 
freshwater  and  nuclear  facility  versus 
non-nuclear  facility  (see  "Comparison  of 
Capital  and  Net  O  &  M  Compliance 
Costs  for  Technologies  Costed  in 
Proposed  Rule  and  NODA").  As 
discussed  in  section  III  above,  EPA  also 
modified  its  estimate  of  facility 
downtime  potentially  necessary  to 
install  these  technologies,  as  well  as 


capacity  reduction  technologies  such  as 
cooling  towers. 

EPA  has  not  yet  examined  other  new 
information  suggesting  that  site-specific 
factors  may  affect  the  costs  of 
retrofitting  wet  towers  at  existing  power 
plants.  For  example,  in  October  2002, 
the  Department  of  Energy  (DOE) 
provided  EPA  with  a  study  analyzing 
the  costs  of  retrofitting  wet  cooling 
towers  at  four  facilities  (see  DCN  W-00- 
32,  316(b)  Phase  II,  comment  2.11).  The 
study  foimd  costs  at  these  facilities 
would  be  higher  than  EPA  estimated  for 
similar  facilities  in  its  proposal  record. 
EPA  invites  comment  on  the  data 
contained  in  the  DOE  study,  and  will 
consider  these  data  as  the  Agency  makes 
decisions  for  the  final  rule.  In  January 
2003,  the  DOE/National  Energy 
Technology  Laboratory  (NETL)  provided 
EPA  with  an  addendum  to  their  October 
2002  (see  DCN  W-00-32,  316(b)  Phase 
II,  comment  2.14).  In  that  addendum, 
DOE  determined  that  three  out  of  four 
facilities  would  likely  require  plume 
abatement  technologies  that  could 
double  the  capital  costs  of  the  cooling 
tower  portion  of  a  retrofit  project.  In 
February  2003,  DOE  provided 
additional  information  indicating  that 
one  plant  located  on  brackish  waters  in 
a  densely  populated  lu-ban  area  that  is 
considering  a  cooling  tower  retrofit  may 
install  a  reverse  osmosis  system  to 
reduce  particulate  salt  emissions  (see 
"Astoria  Repowering  Project  Article  X 
Supplement,"  Reliant  Energy, 
November  12,  2002).  EPA  notes  that 
some  other  facilities  located  on  brackish 
water  using  cooling  towers  do  not  use 
such  systems  to  reduce  particulate 
■  emissions  (see  DCN  4-2553) .  The 
Agency  requests  comment  on  whether 
site-specific  factors  other  than  those 
addressed  in  the  Agency's  derivation  of 
cost  estimates  for  the  waterbody/ 
capacity-based  option  at  proposal  could 
increase  or  lower  the  costs  of  retrofitting 
a  wet  cooling  tower  at  an  existing  plant. 

C.  Facility-Level  Costing  Options 

In  order  to  implement  the  revised 
costing  approach  (see  section  IV.B. 
above),  the  Agency  necessarily  changed 
its  approach  to  developing  costs  at  the 
model  facility  level.  This  approach 
focuses  as  much  as  possible  on  site- 
specific  characteristics  for  which  the 
Agency  obtained  data  through  the 
316(b)  questionnaire.  In  addition,  EPA 
utilized  available  geographic 
information,  including  detailed 
topographic  mapping  and  overhead 
satellite  imagery,  to  better  utilize  site- 
specific  characteristics  of  each  model 
facility's  intake(s)  to  inform  decisions 
on  the  proper  costing  modules  projected 
for  compliance.  "Tedinology  Costing 


Module  Applications  for  Model 
Facilities,"  provides  the  background 
and  explanation  of  the  Agency's 
approach  to  model  facility  level  costing. 
EPA's"  approach  to  model  facility-level 
costing  may  be  described  as  follows.  In 
order  to  project  upgrades  to 
technologies  as  a  result  of  compliance 
with  the  proposed  rule,  the  Agency 
utilizes  as  much  information  as  is 
available  about  the  characteristics  of  the 
hundreds  of  facilities  within  the  scope 
of  the  proposed  rule.  By  incorporating 
as  many  site-specific  feattu«s  as 
possible  into  the  design  and 
implementation  of  its  costing  approach 
the  Agency  has  been  able  to  captiire  a 
representative  range  of  compliance  costs 
at  what  it  deems  "model  facilities." 
However,  the  Agency  did  not  have  and 
will  never  have  the  opportimity  to  visit 
and  study  in  detail  all  of  the  engineering 
aspects  of  each  facility  complying  with 
this  rule  (over  400  facilities  could  incur 
technology-related  compliance  costs  as 
a  result  of  this  rule).  Therefore,  although 
the  Agency  has  developed  costs  that 
represent  EPA's  best  effort  to  develop  a 
site-specific  engineering  assessment  for 
a  particular  facility,  this  assessment 
does  not  incorporate  certain 
peculiarities  that  only  long-term  study 
of  each  facility  would  bear  out.  Hence, 
the  Agency  refers  to  its  approach  as  a 
"model"  facility  approach. 

In  selecting  teclmology  modules  for 
each  model  facility,  EPA  departed  fttjm 
its  traditional  least  cost  approach.  This 
is  because,  while  the  Agency  is 
confident  that  the  suite  of  available 
technologies  can  anhieve  compliance 
with  the  proposed  performance 
generally  (60-90%  reduction  in 
entrainment  and  80-95%  reduction  in 
impingement  relative  to  the  calculation 
baseline)  EPA  lacks  sufficient  data  to 
determine  the  performance  of  each 
technology  on  a  site-specific  basis.  The 
Agency  thus  selected  the  best 
performing  technology  (rather  than  the 
least  costly  technology)  that  was 
suitable  for  each  site,  in  order  to  ensure 
that  the  technology  on  which  costs  were 
based  would  in  fact  achieve  compliance 
at  that  site.  EPA  recognizes  that  this 
approach  may  entail  a  greater  degree  of 
cost  conservatism  than  is  typical  in 
regulatory  analyses,  and  that  this  may 
have  implications  for  the  cost-cost 
comparison  provisions  in  the  proposed 
rule.  EPA  requests  comment  on  its 
revised  approach  for  selecting  model 
facility  cost  modules. 

EPA  believes  that  its  modular 
approach  to  deriving  costs  of 
technologies  and  the  costs  to  install  and 
operate  technologies  incorporates 
sufficient  flexibility  to  derive  costs  that 
reflect  a  broad  range  of  applications.  To 


ensure  that  the  Agency  does  not 
underestimate  the  costs  of  the  rule,  EPA 
has  approached  the  compliance  costing 
effort  with  great  conservatism.  When 
there  is  imcertainty  or  the  data  are 
inconclusive,  EPA  has  favored 
conservative  approaches  to  costs  (that 
is,  higher  than  average).  Therefore,  the 
Agency  is  confident  that  the  compliance 
costs  represented  in  the  analyses 
accompanying  this  Notice  of  Data 
Availability  represent  conservative 
estimates  for  the  range  of  model 
facilities  represented.  However,  for  a 
particular  facility,  the  costs  may  be 
higher  or  may  be  lower  than  would 
actually  be  realized. 

D.  Clarifications  and  Corrections 

Estimating  Design  Intake  Flows  for 
Short  Technical  Questionnaire  FaciUties 

At  proposal,  the  Agency  utiUzed  a 
statistical  methodology  based  on  linear 
regression  to  assess  the  design  intake 
flow  information  for  facilities  that 
responded  to  the  short  technical 
questionnaire.  Because  the  Agency 
initially  asked  short  technical 
respondents  for  only  their  actual  annual 
intake  flow  for  the  reporting  year,  it  was 
necessary  to  obtain  design  intake  flow 
information  for  the  purpose  of 
accurately  assessing  compliance  costs. 
The  Agency  did  not  include  the 
statistical  methodology  for  estimating 
design  intake  flows  for  short  technical 
questioimaire  facilities  and  its  results  in 
die  record  for  the  proposed  rule.  The 
Agency  continues  to  use  this 
methodology  for  this  Notice  of  Data 
Availability  and  hereby  includes  the 
supporting  information  in  the  record 
(see  DCN  5-2501). 

V.  IPM  Analyses 

At  proposal,  EPA  used  an -electricity 
market  model,  the  Integrated  Plaiming 
Model  2000  (IPM*  2000),  to  identify 
potential  economic  and  operational 
impacts  of  various  regulatory  options    . 
considered  for  proposal.^  EPA 
conducted  impact  analyses  at  the 
market  level,  by  North  American 
Electric  Reliability  Council  (NERC) 
region,'*  and  for  facilities  subject  to  the 


3  For  a  detailed  description  of  the  IPM.2000  see 
Chapter  B3  of  the  Economic  and  Benefits  Analysis 
(EBA)  document  in  support  of  the  proposed  rule 
(DCN  4-0002;  http://ti-ww.epa.gov/osl/316b/ 
econbenefits/b3.pdf). 

<  The  ten  NERC  regions  modeled  by  the  1PM  are: 
ECAR  (East  Central  Area  Reliability  Coordination 
Agreement),  ERGOT  (Electric  Reliability  Council  of 
Texas).  FRCC  (Florida  Reliability  Coordinating 
Council).  MAAC  (Mid-Atlantic  Area  Council). 
MAIN  (Mid-America  Interconnected  Network,  Inc.), 
MAPP  (Mid-Continent  Area  Power  Pool),  NPCC 
(Northeast  Power  Coordination  Council),  SERC 
(Southeastern  Electricity  Reliability  Council),  SPP 

Continued 
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Phase  n  regulation.  Analyzed 
characteristics  included  changes  in 
capacity,  generation,  revenue,  cost  of 
generation,  and  electricity  prices.  These 
changes  were  identified  by  comparing 
two  scenarios:  (1)  The  base  case 
scenario  (in  the  absence  of  any  Section 
316(b)  regulation)  and  (2)  the  post 
compliance  scenario  (after  the 
implementation  of  the  new  Section 
316(b)  regulations).  The  results  of  these 
comparisons  were  used  to  assess  the 
impacts  of  the  preferred  option  and  two 
of  the  Hve  alternative  regulatory  options 
considered  by  EPA:  (1)  the  "Intake 
Capacity  Commensurate  with  Closed- 
Cycle,  Recirculating  Cooling  System 
based  on  Waterbody  Type/Capacity" 
Option  (hereafter  the  "waterbody/ 
capacity-based"  option)  and  (2)  the 
"Intake  Capacity  Commensurate  with 
Closed-Cycle,  Recirculating  Cooling 
System  for  AU  Facilities"  Option    - 
(hereafter  the  "all  closed-cycle"  option). 

Since  publication  of  the  proposed 
rule,  EPA  has  made  several  changes  to 
its  IPM  analysis.  The  following  sections 
present  a  discussion  of  these  changes 
and  the  results  of  the  re-analysis  of  the 
preferred  option  and  the  waterbody/ 
capacity-based  option.  EPA  would  use 
the  same  methodology  as  described  in 
Chapter  B3  of  the  EBA  (as  amended  in 
this  NODA)  to  analyze  other  options 
presented  at  proposal  but  not  explicitly 
analyzed  for  this  NODA  if  they  were 
chosen  for  promulgation. 

A.  Changes  to  the  IPM  Analyses  Since 
Proposal 

This  section  presents  the  changes  to 
the  IPM  assumptions  and  modeling 
procedures  used  at  proposal.  This 
section  also  describes  modifications 
EPA  made  to  the  analyses  to  correct 
errors  that  were  discovered  after 
publication  of  the  proposed  rule. 

1.  IPM  Analysis  of  the  Proposed 
Regulatory  Requirements 

For  the  proposal,  EPA  did  not 
explicitly  analyze  the  preferred  option 
because  of  time  constraints.  Rather,  EPA 
conducted  an  electricity  market  model 
analyses  of  two  alternative  options  that 
had  higher  costs  than  those  of  the 
preferred  option.  To  assess  the  expected 
economic  impacts  of  the  preferred 
option  at  proposal,  EPA  adopted  an 
indirect  approach.^  EPA  acknowledges 
that  an  analysis  specific  to  the 
requirements  of  the  preferred  option  is 


(Southwest  Power  Pool),  and  WSCC  (Western 
Systems  Coordinating  Council).  Electric  generators 
in  Alaska  and  Hawaii  are  not  modeled  by  the  IPM. 

^  For  more  information  on  this  analysis,  please 
refer  to  Section  VIll.A  of  the  preamble  to  the 
proposed  rule  and  Chapter  B3  of  the  EBA 
document. 


preferable,  and,  as  a  result,  EPA 
conducted  an  IPM  model  run  using  the 
proposed  regulatory  requirements  for 
this  NODA.  The  results  of  this.analysis 
are  presented  in  Section  V.B  below. 

2.  Model  Aggregation 

At  proposal,  the  steam  electric 
generators  of  the  530  Phase  II  facilities 
that  are  modeled  by  the  IPM  were 
disaggregated  from  the  existing  IPM 
model  plants  (as  used  in  the  standard 
IPM  base  case  used  for  other  EPA 
regulations,  the  EPA  Base  Case  2000) 
and  "run"  as  individual  facilities  along 
with  the  other  existing  model  plants. 
This  change  increased  the  total  number 
of  model  plants  from  1,390  under  the 
EPA  Base  Case  2000  to  1,777  under  the 
316(b)  Proposal  Base  Case.**  For  this 
NODA,  EPA  made  two  further  changes 
to  the  model  aggregation,  which 
increased  the  total  number  of  model 
plants  from  1,777  to  2.096: 

•  Disaggregation  of  non-steam 
generators  at  Phase  II  facilities.  At 
proposal,  EPA  only  disaggregated  Phase 
II  steam  electric  generators  from  the 
original  model  plant  specification. 
These  steam  electric  generators  were 
then  re-aggregated  to  the  facility-levbl, 
and  the  facility-level  output  was  used  in 
EPA's  facility  impact  analyses. 
Disaggregating  only  steam-electric 
generators  led  to  the  underestimation  of 
certain  facility-level  operating 
characteristics  [e.g..  generation  and 
revenues)  because  the  facility-level 
results  produced  by  the  model  did  not 
include  the  economic  activities  of  non- 
steam  generators  at  Phase  II  facilities. 
Therefore,  for  this  NODA  analysis,  EPA 
also  disaggregated  the  non-steam 
generators  at  facilities  subject  to  the  rule 
from  the  original  model  plant 
specification,  so  that  the  facility-level 
results  include  the  economic  activities 
of  the  entire  plant. 

•  Phase  III  facilities.  In  addition  to 
disaggregating  generators  at  Phase  II 
facilities,  EPA  also  disaggregated 
generators  at  Phase  HI  facilities  for  this 
NODA.  (At  the  time  this  analysis  was~ 
started,  the  section  316(b)  regulatory 
schedule  called  for  proposal  of  the 
Phase  III  rule  three  months  before 
promulgation  of  the  Phase  II  rule.) 

Because  changes  in  model  aggregation 
can  result  in  changes  to  the  base  case 
results,  EPA  compared  the  base  case 
results  generated  for  the  proposal  and 
NODA  analyses.  This  comparison 
identified  little  difference  in  the  base 
case  results  caused  by  the  modification 
in  the  model  aggregation:  Base  case  total 


*  For  mor«  information  on  changes  made  to  the 
EPA  Base  Case  2000.  see  EBA.  Chapter  B3,  Section 
B3-2.2. 


production  costs  (capital,  O&M,  and 
fuel)  using  the  revised  NODA 
specifications  are  lower  by  0.2%  to 
0.3%  in  the  years  2008,  2010,  and  2020. 
Early  retirements  of  base  case  oil  and 
gas  steam  capacity  under  the  NODA 
specifications  decreased  by  1,258  MW. 
Early  retirements  of  base  case  nuclear 
and  coal  capacity  remained  constant.  In 
addition,  the  revised  model 
specifications  result  in  changes  in  base 
case  coal  and  gas  fuel  use  by  less  than 
1 .0  percent. 

3.  Capacity  Utilization 

Under  the  preferred  option  and  the 
alternative  regulatory  options 
considered  at  proposal,  facilities  with  a 
capacity  utiUzation  rate  of  less  than  15 
percent  may  be  subject  to  less  stringent       (• 
compliance  requirements  than  facilities 
with  a  utilization  rate  of  15  percent  or 
more,  depending  on  the  water  body 
from  which  they  withdraw  and  the 
technologies  they  already  have  in  place. 
EPA  made  the  following  changes  to  the 
determination  of  the  capacity  utilization 
of  Phase  II  facilities  for  the  economic 
analysis: 

•  Capacity  utilization  rates  based  on 
steam-electric  generators  only.  At 
proposal,  the  15  percent  capacity 
utilization  determination  was  based  on 
the  generation  and  capacity  of  the  entire 
facility,  including  steam  electric  and 
non-steam  generators.  As  discussed  at 
Section  III  above,  EPA  believes  that 
utilization  of  the  steam  electric  part  of 
the  facility  better  reflects  the  facility's 
potential  for  adverse  environmental 
impact  because  only  the  steam  electric 
generators  use  cooling  water  subject  to 
this  regulation.  At  Section  XI  below, 
EPA  invites  comment  on  a  refinement  to 
the  definition  of  "capacity  utilization 
rate"  at  proposed  §  125.93  to  focus  only 
on  the  steam  electric  generators  at  a 
facility.  For  the  NODA,  EPA  is  using  the 
capacity  utilization  of  only  the  steam 
electric  generators  at  Phase  II  facilities 
so  that  the  updated  economic  analyses, 
including  the  IPM  analysis,  include  this 
potential  refinement. 

•  -IPM  capacity  utilization  rates.  At 
proposal,  EPA  used  the  average  capacity 
utilization  based  on  Energy  Information 
Administration  (EIA)  data  for  1995  to 
1999.  This  utilization  rate  was  often 
different  from  the  rate  based  on  the  IPM 
base  case  results.  This  discrepancy 
might  have  led  to  an  imderestimation  of 
economic  impacts  for  those  facilities 
whose  utilization  rate  is  less  than  15 
percent  based  on  EIA  data  but  15 
percent  or  more  based  on  IPM  data,  and 
to  an  overestimation  of  economic 
impacts  for  those  facilities  whose 
utilization  rate  is  15  percent  or  more 
based  on  EIA  data  but  less  than  15 


percent  based  on  IPM  data.  To  make  the 
compliance  response  and  costs 
consistent  with  the  economic 
performance  of  facilities  in  the  IPM, 
EPA  used  projected  IPM  capacity 
utilization  rates  for  2008  (the  first 
model-run  year)  for  the  NODA. 
As  a  result  of  these  two  changes,  of  the 
530  facilities  modeled  by  the  IPM  at 
proposal,  19  facilities  that  had  a 
capacity  utilization  rate  of  less  than  15 
percent  for  the  proposal  analysis  have  a 
rate  of  15  percent  or  more  for  the  NODA 
analysis  (base  case  using  the  EPA 
electricity  demand  grovvth  assiunption). 
Conversely,  75  facilities  that  had  a  rate 
of  15  percent  or  more  for  the  proposal 
analysis  have  a  rate  of  less  than  15 
percent  for  the  NODA  analysis  (base 
case  using  the  EPA  electricity  demand 
growth  assumption).  The  net  effect  of 
these  changes  is  that  for  the  NODA 
analysis  more  facilities  are  estimated  to 
have  the  less  stringent  compliance 
requirements  associated  with  a  low 
capacity  utilization  rate  than  was  the 
case  for  the  proposal  analysis. 

•  Generation  cap.  A  final 
modification  to  the  capacity  utilization 
of  Phase  II  facilities  relates  to  the 
potential  change  in  the  utilization  rate 
between  the  base  case  and  the  post- 
compliance  cases.  Because  facilities 
with  a  baseline  capacity  utilization  rate 
of  less  than  15  percent  are  potentially 
subject  to  less  stringent  compliance 
requirements  (depending  on  the  water 
body  from  which  they  withdraw  and  the 
technologies  they  already  have  in  . 
place),  they  would  not  be  able  to 
increase  their  post-compliance  capacity 
utilization  without  incurring  more 
stringent  compliance  requirements.  In 
order  to  ensure  that  the  capacity 
utilization  rate  in  the  post-compliance 
case  is  consistent  with  the  costing 
assumptions,  the  generation  of  facilities 
with  a  steam-electric  capacity  of  less 
than  15  percent  in  the  base  case  was 
capped  so  that  their  post-compliance 
capacity  utilization  would  remain  below 
15  percent. 

4.  Treatment  of  Installation  Downtime 

The  IPM  models  the  electric  power 
market  over  the  26-year  period  2005  to 
2030.  Due  to  the  data-intensive 
processing  procedures,  the  model  is  run 
for  a  limited  number  of  years  only.  Rim 
years  are  selected  based  on  analytical 
requirements  and  the  necessity  to 
maintain  a  balanced  choice  of  run  years 
throughout  the  modeled  time  horizon. 
EPA  selected  the  follovdng  nm  years  for 
the  Section  316(b)  analyses:  2008,  2010, 
2013,  2020,  and  2026.^  2005  to  2009  are 


mapped  into  the  2008  run  year;  2010  to 

2012  are  mapped  into  the  2010  nm  year; 
and  2013  to  2015  are  mapped  into  the 

2013  run  year.  The  years  that  are 
mapped  into  a  run  year  are  assmned  to 
have  the  same  characteristics  as  the  run 
year  itself.  This  model  characteristic 
creates  a  challenge  in  correctly 
representing  estimated  downtimes 
as^bciated  with  recirculating  systems 
and  other  compliance  technologies 
exactly  the  way  they  are  estimated  to 
occur  (downtimes  assigned  to  a  model 
nm  year  are  also  assigned  to  non-run 
years,  and  downtimes  assigned  to  non- 
run  years  are  not  taken  into  accoimt). 

There  are  different  options  of 
accounting  for  downtimes.  At  proposal, 
EPA  decided  to  model  the  downtime  for 
each  facility  in  its  estimated  year  of 
compliance.  Since  2005  through  2009 
are  all  mapped  into  2008,  a  facility  that 
had  downtime  in  2008  was  modeled  as 
if  it  also  had  downtimes  in  2005,  2006, 
2007,  and  2009.  This  may  have 
understated  the  net  present  value  (NPV) 
of  the  facility's  operations  and  therefore 
overestimated  its  closure  decision. 
Conversely,  a  facility  that  had  a 
"downtime  in  a  non-model  run  year  was 
modeled  as  if  it  had  no  downtime  at  all. 
This  may  have  overestimated  its  NPV 
and  therefore  vmderstated  its  closure 
decision.  While  this  approach 
potentially  affected  the  facility-level 
analysis,  it  provided  for  a  realistic 
snapshot  of  the  market  effect  of 
downtimes  in  the  model  run  year. 

For  the  NODA  analysis,  EPA  decided 
to  change  the  representation  of 
downtimes  to  an  average  over  the  years 
that  are  mapped  into  each  model  run 
year.  For  example,  a  facility  writh  a 
downtime  in  2008  was  modeled  as  if  1/ 
5th  of  its  downtime  occiured  in  each 
year  between  2005  and  2009.  This 
approach  more  closely  models  potential 
facility-level  impacts  as  it  accounts  for 
the  correct  total  amoimt  of  downtime  for 
each  facility.  The  potential  drawback  of 
this  approach  is  that  the  snapshot  of  the 
market-level  effect  of  downtimes  during 
the  model  nm  year  is  the  average  effect; 
this  approach  does  not  model  potential 
worst-case  effects  of  above-average 
amounts  of  capacity  being  down  in  one 
NERC  region  during  a  specific  year. 

5.  Correction  of  Errors 

EPA  corrected  two  IPM  input  errors 
that  were  discovered  after  publication  of 
the  proposed  rule:  (1)  At  proposal,  the 
capital  costs  of  compliance  were 
erroneously  considered  sunk  and  were 


7  Model  run  years  2020  and  2026  were  specified 
for  model  balance,  while  run  years  2008,  2010.  and 


2013  were  selected  to  provide  output  across  the 
compliance  period.  Output  for  2020  and  2026  is  not 
used  in  EPA's  analyses.  For  more  information  on 
IPM  model  run  years,  see  Chapter  B3.  section  B3- 
2.1.doftheEBA. 


not  taken  into  account  in  making  early 
retirement  decisions;  (2)  The  energy 
penalty  was  omitted  for  a  few  facilities 
costed  with  a  recirculating  system  (one 
out  of  49  facilities  imder  the  waterbody/ 
capacity-based  option  and  nine  out  of 
408  facilities  imder  the  all  closed-cycle 
option).  These  errors  may  have  led  the 
IPM  to  understate  the  modeled 
economic  impacts  at  these  facilities. 

6.  Other  Changes  Affecting  the  IPM 
Results 

In  addition  to  the  modeling  changes 
described  above,  a  number  of  other 
changes  affect  the  results  presented 
below.  These  changes  are  outlined  in 
Section  III  above  and  include  the 
following:  an  increase  in  the  estimated 
number  of  in-scope  Phase  II  facilities 
from  550  to  551  (as  a  result,  the  number 
of  Phase  II  facilities  modeled  by  the  IPM 
increased  from  530  to  531);  revisions  of 
technology  and  permitting/monitoring 
costs;  changes  to  the  assumption  of 
construction  downtimes  of  recirculating 
cooling  towers  and  other  compliance 
technologies;  an  adjustment  of  energy 
penalties;  changes  in  the  estimation  of 
the  capacity  utilization  threshold;  and 
adjustments  to  the  compUance 
schedule. 

EPA  also  notes  that  in  2010,  non- 
dispatched  capacity  in  the  IPM  base 
case  (based  on  EPA's  electricity  demand 
growth  assumption)  is  approximately.  12 
percent  of  total  capacity,  which  is 
consistent  with  historical  rates  to  ensiue 
system  reliability.  (Non-dispatched 
facilities  are  those  that  operate  on  a 
stand-by  basis  throughout  the  year  but 
are  not  called  upon  to  generate  and 
dispatch  electricity.)  Most  of  this 
capacity  is  oil/gas  steam  capacity  (66 
percent)  and  gas  turbines  (27  percent). 
Overall,  11  percent  of  steam  electric 
capacity  and  15  percent  of  non-steam 
capacity  are  modeled  to  be  on  stand-by. 
A  large  portion  of  the  non-dispatched 
steam  electric  capacity  is  subject  to 
Phase  II  regulation.  In  total, 
approximately  12  percent  of  Phase  n 
steam  electric  capacity  is  not  dispatched 
in  the  base  case.  This  number  is  higher 
than  historical  data  for  these  facilities. 
The  main  reason  for  this  difference  is 
that  over  time,  existing  capacity, 
especially  oil/gas  steam  capacity,  is 
expected  to  become  less  competitive 
relative  to  new  capacity  additions, 
especially  combined-cycle  facilities.  Oil 
and  gas  steam  units  generally  have  (a) 
higher  heat  rates,  (b)  higher  fuel  costs, 
(c)  higher  variable  O&M  costs,  and  (d) 
higher  emission  rates  than  other  steam 
electric  capacity.  As  a  result,  some 
relatively  inefficient  oil  and  gas  steam 
units  are  modeled  to  be  idle  in  the  IPM. 
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All  Phase  II  facilities  are  subject  to  the 
requirements  of  the  Phase  II  regulation, 
even  if  they  do  not  generate  electricity. 
Therefore,  unless  EPA  modeled  a 
facility  to  cease  operations  and  exit  the 
marketplace.  EPA  assigned  compliance 
costs  to  non-dispatched  facilities.  While 
none  of  the  Phase  II  units  that  stand-by 
in  the  base  case  are  modeled  to  be 
economic  closures  under  the  preferred 
option,  it  is  possible  that  other 
economic  measures,  e.g.,  impacts  on 
pre-tax  income,  may  be  overestimated 
for  these  facilities.  This  would  be  the 
case  because  revenues  might  be 
understated  if  the  modeling  assumption 
that  these  facilities  do  not  generate 
electricity  is  not  realistic. 

EPA  requests  comment  on  this  part  of 
the  analysis. 

B.  Revised  Results  for  the  Preferred 
Option 

This  section  presents  the  revised 
impact  analysis  of  the  preferred  option. 
The  impacts  of  compliance  with  the 
preferred  option  are  defined  as  the 
difference  between  the  model  output  for 


the  base  case  scenario  and  the  model 
output  for  the  post-compliance 
scenario.^  EPA  analyzed  impacts  from 
the  preferred  option  using  output  from 
model  run  year  2010.  2010  was  chosen 
to  represent  the  effects  of  the  preferred 
option  for  a  typical  year  in  which  all 
facilities  are  in  compliance  (compliance 
years  for  the  preferred  option  are  2005 
to  2009).^  The  analysis  was  conducted 
at  two  levels:  the  market  level  including 
all  facilities  (by  NERC  region)  and  the 
Phase  II  facility  level  (including 
analyses  of  the  in-scope  Phase  II 
facilities  as  a  group  and  of  individual 
Phase  II  facilities).  The  results  of  these 
analyses  are  presented  below. 

1 .  Market-Level  Impacts  of  the  Preferred 
Option 

The  market-level  analysis  includes 
results  for  all  generators  located  in  each 
NERC  region  including  facilities  both  in 
scope  and  out  of  scope  of  the  proposed 
Phase  H  rule.  Exhibit  1  below  presents 
Ave  measures  used  by  EPA  to  assess 
market-level  impacts  associated  with 


the  preferred  option:  (1)  Incremental 
capacity  closures,  calculated  as  the 
difference  between  capacity  closures 
imder  the  preferred  option  and  capacity 
closures  under  the  base  case;  (2) 
incremental  capacity  closures  as  a 
percentage  of  baseline  capacity;  (3)  post- 
compliance  changes  in  variable 
production  costs  per  MWh,  calculated 
as  the  sum  of  total  fuel  and  variable 
O&M  costs  divided  by  total  generation; 
(4)  post-compliance  changes  in  energy 
price,  where  energy  prices  are  defined 
as  the  wholesale  prices  received  by 
facilities  for  the  sale  of  electric 
generation;  and  (5)  post-compliance 
changes  in  pre-tax  income,  where  pre- 
tax income  is  defined  as  total  revenues 
minus  the  siun  of  fixed  and  variable 
O&M  costs,  fuel  costs,  and  capital  costs. 
Additional  results  are  presented  in 
Chapter  B3:  Electricity  Market  Model 
Analysis  (sec.  B3-4.1)  of  the  EBA,  as 
updated  for  this  NODA  analysis. 
Chapter  B3  also  presents  a  more 
detailed  interpretation  of  the  results  of 
the  market-level  analysis. 


Exhibit  1  .—Market-Level  Impacts  of  the.  Preferred  Option  (2010) 


NERC  region 

Baseline  capac- 
ity (MW) 

Incremental  capac- 
ity closures  (MW) 

Closures  as  %  of 
baseline  capacity 

Change  in  variable 

production  cost  per 

MWh 

Change  in  energy 
price  per  MWh 

Change  in  pre-tax 
income  ($2002) 

ECAR  

ERCOT  

FRCC  

MAAC 

MAIN  

MAPP 

NPCC  

SERC  

SPP  

WSCC  

118,529 
75,290 
50,324 
63.784 
59.494 
35.835 
72.477 

194.485 
49.948 

167.748 

0 
0 
0 
0 
434 
0 
0 
0 
0 
0 

0.0 
0.0 
0.0 
0.0 
0.7 
0.0 
0.0 
0.0 
0.Q 
0.0 

0.1 

0.0 

0.4 

-0.1 

0.8 

-0.1 

-0.4 

-0.1 

-0.1 

0.0 

0.0 

6.1 

0.6 

0.0 

-0.3 

-0.4 

0.9 

0.0 

-0.2 

0.0 

-1.1 
-6.0 
-3.1 
-0.9 
-0.7 
-0.6 
0.8 
-0.5 
-0.4 
-1.1 

Total  

887.915 

434 

0.0 

0.0 

n/a 

-1.1 

One  of  the  ten  NERC  regions  modeled. 
MAIN,  would  experience  economic 
closures  of  existing  capacity  as  a  result 
of  the  preferred  option.  However,  this 
closure  of  434  MW  of  nuclear  capacity 
represents  a  relatively  small  percentage 
of  baseline  capacity  in  the  region  (0.7 
percent).  Three  NERC  regions  would 
experience  increases  in  variable 
production  costs  per  MWh.  although  the 
largest  increase  would  not  exceed  1.0 


percent.  In  addition,  three  NERC  regions 
would  experience  an  increase  in  energy 
price  under  the  preferred  option.  Of 
these,  only  ERCOT  would  experience  an 
increase  of  more  than  1.0  percent  (6.1 
percent).  Pre-tax  incomes  would 
decrease  in  all  but  one  region,  but  the 
majority  of  these  changes  would  be  on 
the  order  of  1.0  percent  or  less.  ERCOT 
would  experience  the  largest  decrease  in 
pre-tax  income  ( -  6.0  percent).  Only 


one  region,  NPCC,  would  experience  an 
increase  in  market-level  pre-tax  income 
(0.8  percent). 

2.  Facility-Level  Impacts  of  the 
Preferred  Option 

The  results  from  model  run  year  2010 
were  used  to  analyze  two  potential 
facility-level  impacts  associated  with 
the  preferred  option:  (1)  Potential 
changes  in  the  economic  and 
operational  characteristics  of  the  group 


*Two  base  case  scenarios  were  used  to  analyze 
the  impacts  associated  with  the  preferred  option 
and  the  waterbody/capacity-based  option.  The  base 
case  scenario  used  to  analyze  the  preferred  option 
was  developed  using  EPA's  electricity  demand 
assumption.  Under  this  assumption,  demand  for 
electricity  is  based  on  the  Annual  Energy  Outlook 
(AEO)  2001  forecast  adjusted  to  account  for  demand 
reductions  resulting  from  the  implementation  of  the 
Climate  Change  Action  Plan  (GAAP).  The  base  case 
for  the  waterbody/capacity-based  option  was 


developed  using  the  imadjusted  electricity  demand 
&om  the  AEO  2001.  [See  the  Appendix  of  ch.BS  of 
the  EBA,  as  published  for  the  proposed  rule,  for 
further  explanation  on  the  two  base  cases;  http:// 
www.epa.gov/ost/316b/econbenefits/b8.pdf.]  EPA  is 
currently  completing  additional  IPM  runs  and  will 
develop  analyses  of  both  options  using  both  base 
cases.  EPA  intends  to  place  these  additional 
analyses  in  the  docket  during  the  conunent  period 
on  this  Notice.  EPA  expects  to  use  information  from 
the  analyses  in  today's  Notice  and  these  additional 


analyses  to  support  decision-making  for  the  final 
rule. 

"EPA  also  analyzed  potential  market-level 
impacts  of  the  preferred  option  for  a  year  within  the 
compliance  period  during  which  some  Phase  II 
facilities  experience  installation  downtimes.  This 
.analysis  used  output  from  model  run  year  2008.  See 
ch.  B3,  sec.  B3-4.3  of  the  EBA,  as  updated  for  this 
NODA  analysis,  for  the  results  of  this  analysis. 
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of  in-scope  Phase  n  facilities  and  (2) 
potential  changes  to  individual  facilities 
within  the  group  of  Phase  II  facilities. 
EPA  analyzed  incremental  capacity 


closures,  changes  in  variable  production 
costs  per  MWh  of  generation,  total 
generation,  and  pre-tax  income  to  assess 
impacts  to  all  Phase  II  facilities  resulting 


bora  the  preferred  option.  Exhibit  2 
below  presents  the  results  of  this 
analysis,  by  NERC  region. 


Exhibit  2.— Impacts  on  Phase  II  Facilities  of  the  Preferred  Option  (2010) 


Baseline  capac- 
ity (MW) 

Incremental  closures 

Change  in  variable 

production  cost  per 

MWh  (%) 

Change  in  genera- 
tion (%) 

Chartge  in  pre-tax 
Income  (%) 

NERC  region 

Capacity  (MW) 

%  of  haseline 
capacity 

ECAR 

ERCOT 

FRCC  

MAAC  

MAIN  

MAPP  

NPCC  

SERC 

SPP 

WSCC  

82,313 
43,522 
27.537 
33.590 
35,373 
15.727 
37,651 
107,450 
20,471 
27.206 

0 
0 
0 
0 
434 
0 
0 
0 
0 
0 

0.0 
0.0 
0.0 
0.0 
l'.2 
0.0 
0.0 
0.0 
0.0 
0.0 

0.0 

-0.7 

0.3 

0.0 

0.5 

0.0 

-1.4 

-0.2 

-0.4 

-1.0 

-0.1 
-1.7 
-0.8 

0.2 
-1.1 

0.0 

-2.3 

.  -0.2 

-0.6 

-5.5 

-1.4 

-11.0 

-4.1 

-1.4 

-1.0 

-1.6 

-0.8 

-       -0.7 

-1.0 

-27.0 

Total  

430.840 

434 

0.1 

-0.5 

-0.8 

-2.0 

Similar  to  the  market  level  results. 
MAIN  is  the  only  region  that  would 
experience  incremental  capacity 
closures  at  Phase  II  facilities  under  this 
regulatory  option:  A  total  of  434  MW,  or 
1.2  percent  of  all  Phase  II  capacity  in 
this  region,  would  be  retired.  Total 
capacity  closures  in  MAIN  are  a  net 
estimate  (i.e.,  policy  case  closures    • 
minus  base  cases  closures)  consisting  of 
519  MW  of  capacity  retiring  at  one 
facility  and  an  85  MW  reduction  in 
closures  at  a  second  facility.  Variable 
production  costs  per  MWh  at  Phase  II 
facilities  would  increase  in  two  regions 
and  decrease  in  five  regions  under  the 
preferred  option.  No  region  would 
experience  an  increase  in  Phase  II 
variable  production  costs  that  exceeds 
0.5  percent  while  Phase  11  facilities  in 
NPCC  and  WSCC  would  see  reductions 
of  1.4  percent  and  1.0  percent, 
respectively..  Phase  II  facilities  in  four 
NERC  regions  would  experience 
decreases  in  generation  in  excess  of  1.0 
percent  as  a  result  of  the  preferred 


option.  The  largest  decrease  would  be  in 
WSCC,  where  Phase  II  facilities  would 
experience  a  5.5  percent  reduction  in 
both  generation  and  revenues.  Overall, 
pre-tax  income  would  decrease  by  2.0 
percent  for  the  group  of  Phase  11 
facilities.  The  effects  of  this  change  are 
concentrated  in  a  few  regions:  WSCC 
would  experience  a  reduction  in  pre-tax 
income  of  27.0  percent,  which  is  driven 
by  a  reduction  in  both  generation  and 
revenues  (not  presented  in  this  exhibit). 
ERCOT  and  FRCC  are  estimated  to 
experience  a  reduction  of  11.0  and  4.1 
percent,  respectively. 

Results  for  the  group  of  Phase  II 
facilities  as  a  whole  may  mask  shifts  in 
economic  performance  among 
individual  facilities  subject  to  this  rule. 
To  assess  potential  distributional 
effects,  EPA  analyzed  facility-specific 
changes  in  capacity  utilization  (defined 
as  generation  divided  by  capacity  times 
8,760  hours),  generation,  revenue, 
variable  production  costs  per  MWh- 
(defined  as  variable  Q&M  cost  plus  fuel 


cost  divided  by  generation),  and  pre-tax 
income. 

Exhibit  3  presents  the  total  number  of 
Phase  II  facilities  with  different  degrees 
of  change  in  each  of  these  measures. 
This  exhibit  excludes  18  in-scope 
facilities  with  significant  status  changes 
(10  facilities  are  baseline  closures,  one 
facility  is  a  policy  closure,  and  seven 
facilities  changed  their  repowering 
decision  between  the  base  case  and  the 
policy  case).  These  facilities  are  either 
not  operating  at  all  in  either  the  base 
case  or  the  post-compliance  case,  or 
they  experience  fundamental  changes  in 
the  type  of  units  they  operate;  therefore, 
the  measures  presented  below  would 
not  be  meaningful  for  these  facilities.  In 
addition,  the  change  in  variable 
production  cost  per  MWh  of  generation 
could  not  be  developed  for  57  facilities 
with  zero  generation  in  either  the  base 
case  or  post-compliance  scenario.  For 
these  facilities,  the  change  in  variable 
production  cost  per  MWh  is  indicated 
as  "n/a." 


Exhibit  3.— Operational  Changes  at  Phase  II  Facilities  From  the  Preferred  Option  (2010)" 


EcoTKMnic  measures 


Change  in  Capacity  Utilization" 

Change  in  Generation 

Change  in  Reveniie  

Change  in  Variat>le  Production  Costs/MWh 
Change  in  Pre-Tax  Income 


Reduction 


<=1% 


9 

7 

80 

33 

105 


1-3% 


15 

1 

27 

13 

113 


>3% 


24 

44 

42 

9 

199 


Increase 


£=1% 


9 

10 

100 

140 

22 


1-3% 


6 

3 
22 

13 
13 


>3% 


9 
17 
15 
14 
37 


No  change 


441 
431 
227 
234 
24 


N/A 


0 

e 

0 

57 

0 


•  For  all  measures  percentages  used  to  assign  facilities  to  impact  categories  have  twen  rounded  to  the  nearest  10th  ofa  Pe«»JjL^^,^  ^^ 
"The  change  in  capacity  utilization  is  the  dWerence  t)etween  the  capacity  utiKzation  percentages  in  the  base  case  and  post-comphance  case. 
For  all  other  measures,  the  change  is  expressed  as  the  percentage  change  between  the  base  case  and  post-compliance  values. 


Ejdiibit  3  indicates  that  the  majority  of 
Phase  n  facilities  would  not  experience 


changes  in  capacity  utilization  or 
generation  due  to  complfence  with  the 


preferred  option.  Of  those  facilities  with 
changes  in  post-compliance  capacity 
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utilization  and  generation,  most  would 
experience  decreases  in  these  measures. 
Eidubit  3  also  indicates  that  the  majority 
of  facilities  with  changes  in  post- 
compliance  variable  production  costs 
would  experience  increases.  However, 
more  than  80  percent  of  those  increases 
would  not  exceed  1.0  percent.  Changes 
in  revenues  at  most  Phase  11  facilities 
would  also  not  exceed  1.0  percent.  The 
largest  effect  of  the  preferred  option 
would  be  on  facilities'  pre-tax  income: 
over  80  percent  of  facilities  would 
experience  a  reduction  in  pre-tax 
income,  with  almost  40  percent 
experiencing  a  reduction  of  3.0  percent 
or  greater. 

C.  Revised  Results  for  the  Waterbody/ 
Capacity-Based  Option 

This  section  presents  the  revised 
impact  analysis  of  the  alternative 
waterbody/capacity-based  option. 
Under  this  option,  facilities  that 
withdraw  water  from  an  estuary,  tidal 
river,  or  ocean  and  that  meet  certain 
intake  flow  requirements,  would 
generally  be  required  to  meet 
performance  standards  for  reducing 
impingement  mortality  and  entrainment 
based  on  a  level  that  can  be  attained  by 
using  a  closed-cycle,  recirculating 
cooling  system.  These  facilities  would 
have  the  choice  to  comply  with  Track  I 
or  Track  11  requirements.  Facilities  that 
choose  to  comply  with  Track  I  would  be 
required  to  reduce  their  intake  flow  to 
a  level  commensurate  with  that  which 
can  be  attained  by  a  closed-cycle, 
recirculating  system.  Facilities  that 
choose  to  comply  with  Track  II  would 
have  to  demonstrate  that  alternative 
technologies  would  reduce 
impingement  and  entrainment  to 
comparable  levels  that  would  be 
achieved  with  a  closed-cycle 
recirculating  system  (see  section  VI.B.2 
of  the  proposal  preamble  for  a 
discussion  of  Track  I  and  Track  II  under 
this  option).  Other  facilities  would  be 


required  to  reduce  impingement 
mortality  or  impingement  mortality  and 
entrainment  based  on  the  performance 
of  technologies  such  as  fine-mesh 
screens  and  fish-return  systems. 

EPA's  estimation  of  impacts 
associated  with  the  alternative 
waterbody/capacity-based  option  is 
based  on  an  electricity  market  model 
analysis  that  assumes  that  all  facilities 
required  to  reduce  impingement 
mortality  and  entrainment  based  on  the 
performance  of  a  closed-cycle 
recirculating  cooling  system  would 
choose  to  comply  with  the  requirements 
of  Track  I.  This  analysis  further  assimies 
that  such  facilities  would  install  a 
recirculating  wet  cooling  tower.  These 
requirements  would  be  met  by  the  end 
of  the  term  of  the  first  permit  after 
promulgation  of  the  final  rule  (2005  to 
2013),' depending  on  when  a  permittee's 
first  NPDES  permit  after  promulgation 
expires.  The  impacts  of  compliance 
with  the  waterbody/capacity-based 
option  are  defined  as  the  difference 
between  the  model  output  for  the  base 
case  scenario  and  the  model  output  for 
the  post-compliance  scenario.'" 

EPA  analyzed  impacts  using  IPM 
output  from  model  run  year  2013.  2013 
was  chosen  to  represent  the  effects  of 
the  waterbody/capacity-based  option  for 
a  typical  year  in  which  all  facilities  are 
in  compliance  (compliance  years  for  the 
waterbody/capacity-based  option  are 
2005  to  2013;  however,  for  the  purposes 
of  this  analysis,  all  facilities  are 
modeled  to  comply  by  2012}."  The 
analysis  was  conducted  at  two  levels: 
the  market  level  including  all  facilities 
(by  MERC  region)  and  the  Phase  II 
facility  level  (including  analyses  of  the 
in-scope  Phase  II  facilities  as  a  group 
and  of  individual  Phase  II  facilities), 
using  the  same  framework  as  the 
analysis  of  the  preferred  option 
presented  above.  It  should  be  noted  that 
a  direct  comparison  of  the  results  of  the 


preferred  option  and  the  waterbody/ 
capacity-based  option  is  not  possible 
because  (1)  the  analyses  use  output  for 
different  model  run  years  (2010  for  the 
preferred  option  and  2013  for  the 
waterbody/capacity-based  option)  and 
(2)  the  two  analyses  use  different  base 
cases  with  different  assumptions  about 
future  growth  in  electricity  demand.  As 
noted  above,  EPA  will  provide  analyses 
of  both  regulatory  options  for  both  base 
cases  and  intends  to  place  these  in  the 
docket  during  the  comment  period  on 
this  Notice. 

1.  Market-Level  Impacts  of  the 
Waterbody/Capacity-Based  Option 

The  market-level  analysis  includes 
results  for  all  generators  located  in  each 
NERC  region  including  facilities  both  in 
scope  and  out  of  scope  of  Phase  n 
regulation.  Exhibit  4  below  presents  the 
same  five  measures  as  discussed  for  the 
preferred  option:  (1)  Incremental 
capacity  closures,  calculated  as  the 
difference  between  capacity  closures 
under  the  waterbody/capacity-based 
option  and  capacity  closures  under  the 
base  case;  (2)  incremental  capacity 
closures  as  a  percentage  of  baseline 
capacity;  (3)  post-compliance  changes  in 
variable  production  costs  per  MWh, 
calculated  as  the  simi  of  total  fuel  and 
variable  O&M  costs  divided  by  total 
generation;  (4)  post-compliance  changes 
in  energy  price,  where  energy  prices  are 
defined  as  the  prices  received  by 
facilities  for  the  sale  of  electric 
generation;  and  (5)  post-compliance 
changes  in  pre-tax  income,  where  pre- 
tax income  is  defined  as  total  revenues 
minus  the  sum  of  fixed  and  variable 
O&M  costs,  fuel  costs,  and  capital  costs. 
Additional  results  are  presented  in 
Chapter  B8  (Section  B8-'2)  of  the  EBA. 
as  updated  for  this  NODA  analysis. 
Chapter  88  also  presents  a  more 
detailed  interpretation  of  the  results  of 
the  market-level  analysis. 


Exhibit  4.— Market-Level  Impacts  of  the  Waterbody/capacity-based  Option  (2013) Continued 


Exhibit  4.— Market-Level  Impacts  of  the  Waterbody/Capacity-Based  Option  (2013)— 


NERC  Region 

Baseline  ca- 
pacity (MW) 

Incremental  ca- 
pacity closures 
(MW) 

Closures  as  %  of 
baseline  capacity 

Change  in  variable 

production  cost  per 

MWh 

Change  in  energy 
price  per  MWh 

Change  in  pre-tax 
income  (^002) 

ECAR  

ERCOT 

FRCC  

MAAC  

MAIN  

MAPP  

133.048 
86.609 
57.078 
71.441 
66.420 
39.694 
77.557 

220.567 
55.711 

0 
0 
0 
0 
1.012 
0 
0 
0 
0 

0.0% 

0.0 

0.0 

0.0 

1.5 

0.0 

0.0 

0.0 

0.0 

0.5% 

1.2 

1.7 

1.3 

2.2 

0.3 

1.2 

1.0 

0.6 

0.8% 

1.7 

3.8 

1.4 

1.6 

1.8 

1.1 

1.4 

1.5 

1.3% 
-0.1 
-5.4 
-4.1 

1.4 

20 

NPCC  

SERC  ....: 

SPP  

-3.3 
0.2 

1.2 

NERC  Region 

Baseline  ca- 
pacity (MW) 

Incremental  ca- 
pacity closures 
(MW) 

Closures  as  %  of 
basefine  capacity 

Change  in  variable 

production  cost  per 

MWh 

Change  in  energy 
price  per  MWh 

Change  in  pre-tax 
income  ($2002) 

WSCC  

186,001 

2,150 

1.2 

2.9 

1.4 

-1.7 

Total 

994,126 

3,162 

0.3 

1.2 

rVa 

-0.5 

Two  of  {he  ten  NERC  regions 
modeled.  MAIN  and  WSCC.  would 
experience  economic  closures  of 
facilities  as  a  result  of  this  option.  The 
capacity  closures  in  MAIN  and  WSCC 
represent  1.5  percent  and  1.2  percent, 
respectively,  of  baseline  capacity  in 
these  regions  and  0.3  percent  of  total 
baseline  capacity  for  all  regions  taken  as 
a  whole.  Variable  production  costs  per 
MWh  and  energy  prices  would  increase 
in  all  NERC  regions.  The  increases  in 
variable  production  costs  would  exceed 
1.0  percent  in  six  NERC  regions,  and 
two  regions,  MAIN  and  WSCC.  would 
experience  increases  of  more  than  2.0 
percent.  Energy  prices  would  increase 


ten  regions  modeled,  with  FRCC 
experiencing  the  largest  increase  (3.8 
percent).  Hadf  of  the  regions  would 
experience  a  reduction  in  pre-tax 
income,  while  the  other  half  would 
experience  increases  in  this  measure. 
The  majority  of  these  changes  would  be 
less  than  2.0  percent.  FRCC,  MAAC,  and 
NPCC  would  experience  the  largest 
decrease  in  pre-tax  income  (-5.4.  -4.1, 
and  -3.3  percent,  respectively),  while 
the  largest  increase  would  occur  in 
MAPP  (2.0  percent). 

2.  Phase  II  Facility-Level  Impacts  of  the 
Waterbody/Capacity-Based  Option 

The  results  from  model  run  year  2013 
were  used  to  analyze  two  potential 


facility-level  impacts  associated  with 
the  preferred  option:  (1)  Potential 
changes  in  the  economic  and 
operational  characteristics  of  the  group 
of  in-scope  Phase  II  feciUties  and  (2) 
potential  changes  to  individual  facifities 
within  the  group  of  Phase  II  faciUties. 
EPA  analyzed  the  same  measures  as 
discussed  for  the  preferred  option  to 
assess  impacts  to  the  group  of  Phase  II 
facilities  resulting  from  the  waterbody/ 
capacity-based  option:  economic 
closures,  changes  in  variable  production 
costs  per  MWh  of  generation,  total 
generation,  and  pre-tax  income.  Exhibit 
5  below  presents  the  results  from  this 
analysis,  by  NERC  region. 


by  more  than  1.0  percent  in  nine  of  the 

Exhibit  5.— Impacts  on  Phase  II  Facilities  of  the  Waterbody/Capacity— Based  Option  (2013) 


Baseline  capac- 
ity (MW) 

Closure  analysis 

Change  in  variable 

production  cost  per 

MWh 

Change  in 
generation 

Change  in  pre-tax 

NERC 

Capacity  (MW) 

%  of  baseline 
capacity 

income 

ECAR  

ERCOT 

FRCC  

MAAC 

MAIN  

MAPP  

82.258 
44.400 
27.513 
34,696 
34,944 
15,723 
37,219 
107,458 
20.471 
28.093 

0 
0 
0 
0 

1,012 
0 
0 
0 
0 

2.150 

0.0% 
0.0 
0.0 
0.0 
2.9 
0.0 
0.0 
0.0 
0.0 
■  7.7 

0.3% 
03 
0.3 
0.8 
1.2 
0.0 
0.8 
0.7 
-0.7 
05 

0.1% 

0.6 

3.5 

10 

2.5 

•0.1 

-0.6 

0.1 

-0.6 

-29.2 

1.0% 
0.5 
10.5 
7.7 
1.5 
2.0 

NPCC  

SERC  

SPP 

WSCC  

-9.2 

-0.1 

1.4 

-30.7 

Total 

432,776 

3,162 

0.7 

0.0 

-2.1 

-2.1 

"Two  base  case  scenarios  were  used  to  analyze 
the  impacts  associated  with  the  preferred  option 
and  the  waterbody/capacity-based  option.  See 
footnote  8  above  for  a  full  explanation. 


"  EPA  also  analyzed  potential  market-level 
impacts  df  the  alternative  waterbody/capacity-based 
option  for  a  year  wilAin  the  compliance  period 
during  which  some  Phase  II  facilities  experience 


installation  dovrntimes.  This  analysis  used  output 
from  model  run  year  2iX)8.  See  Chapter  B8,  Section 
B8-4  of  the  EBA.  as  updated  for  this  NODA 
analysis,  for  the  results  of  this  analysis. 


Similar  to  the  results  of  the  broader 
market-level  analysis,  MAIN  and  WSCC 
are  the  only  regions  that  would 
experience  incremental  capacity 
closures  at  Phase  11  facilities  under  this 
regulatory  option.  In  MAIN,  1,012  MW, 
or  2.9  percent  of  baseline  Phase  II 
capacity,  would  retire;  in  WSCC.  2.150 
MW,  or  7.7  percent  of  baseline  Phase  II 
capacity,  would  retire.  In  aggregate, 
these  closures  of  3.162  MW  represents  • 
less  than  1.0  percent  of  total  baseline 
Phase  II  capacity.  Phase  11  facilities  in 
only  one  region.  MAIN,  would 
experience  an  increase  in  excess  of  1.0 
percent  in  variable  production  cost  per 
MWh.  Phase  II  facilities  in  seven  NERC 
regions  would  experience  a  decaease  in 
generation.  Of  these,  three  regions 
would  see  reductions  in  excess  of  2.0 


percent  with  the  largest  decrease 
occurring  in  WSCC  (-29.2  percent), 
partially  because  of  the  post-complianee 
closures.  Similar  to  the  market  level. 
FRCC,  MAAC,  and  NPCC  would 
experience  relatively  large  reductions  in 
pre-tax  income  (-10.5,  -7.7,  and  -9.2 
percent,  respectively).  However,  the 
highest  reduction  would  be  seen  in 
WSCC  (-30.7  percent),  where  the 
compliance  costs  per  MW  of  Phase  11 
capacity  is  relatively  high,  and  where 
only  a  relatively  small  portion  of  the 
overall  capacity  is  regulated  under  the 
Phase  n  rule. 

To  assess  potential  shifts  in  economic 
performance  among  individual  facilities 
subject  to  this  rule,  EPA  analyzed  the 
same  facility-specific  changes  as  for  the 
preferred  option:  changes  in  capacity 


utilization  (defined  as  generation 
divided  by  capacity  times  8,760  hours), 
generation,  revenue,  variable  production 
costs  per  MWh  (defined  as  variable 
O&M  cost  plus  hiel  cost  divided  by 
generation),  and  pre-tax  income. 

Exhibit  6  presents  the  total  number  of 
Phase  II  facilities  with  different  degrees 
of  change  in  each  of  these  measures. 
This  exhibit  excludes  30  in-scope 
facilities  with  significant  status  changes 
(nine  focilities  are  baseline  closures, 
three  facilities  are  policy  closures,  and 
18  facilities  changed  their  repowering 
decision  between  the  base  case  and  the 
policy  case).  These  facilities  are  either 
not  operating  at  all  in  either  the  base 
case  or  the  post-compliance  case,  or 
they  experience  fimdamental  changes  in 
the  type  of  units  they  operate;  therefore. 
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the  measures  presented  below  would 
not  be  meaningful  for  these  facilities.  In 
addition,  the  change  in  variable 
production  cost  per  MWh  of  generation 


could  not  be  developed  for  62  facilities 
with  zero  generation  in  either  the  base 
case  or  post-compliance  scenario.  For 
these  facilities,  the  change  in  variable 


production  cost  per  MWh  is  indicated 
as  "n/a." 


Exhibit  6.— Number  of  Phase  II  Facilities  With  Operational  Changes  at  Phase  II  Facilities  Waterbody/ 

Capacity-Based  Option  (201 3) « 


Economic  measures 

Reduction 

Increase 

No  change 

N/A 

S1% 

1-3% 

>3% 

S1% 

1-3% 

>3% 

Change  in  Capacity  Utilization"  

Change  in  Generation 

Change  in  Revenue  .' 

Change  in  Variable  Production  Costs/MWh 
Chanoe  in  Pre-Tax  Income           

4 

7 
56 
18 
51 

11 
24 
13 
5 
62 

21 

37 

41 

8 

164 

6 

5 

108 

154 

45 

14 

7 

247 

115 

141 

15 
23 
28 
21 
36 

430 
398 

8 
118 

2 

0 
0 
0 
62 
0 

•For  all  measures  percentages  used  to  assign  facilities  to  impact  categories  have  t}een  rounded  to  the  nearest  10th  of  a  percent. 
t>The  change  in  capacity  utilization  is  the  difference  between  the  capacity  utilization  percentages  in  the  t>ase  case  and  post-compliance  case. 
For  all  other  measures,  the  change  is  expressed  as  the  percentage  change  between  the  twse  case  and  post-compliance  values. 


Exhibit  6  indicates  that  the  majority  of 
Phase  U  facilities  would  not  experience 
changes  in  capacity  utilization  or 
generation  due  to  compliance  with  the 
waterbody/capacity-based  option.  Of 
facilities  with  post-compliance  changes 
in  capacity  utilization  and/or 
generation,  the  majority  would 
experience  a  decrease  in  these 
measures.  Exhibit  6  also  indicates  that 
the  majority  of  Phase  II  facilities  would 
experience  increases  in  both  revenues 
and  variable  production  costs  of 
between  0.0  and  3.0  percent.  Similarly, 
almost  all  Phase  II  facilities  would 
experience  a  change  in  pre-tax  income, 
with  a  slight  majority  seeing  a  reduction 
in  this  measure. 

VI.  Other  Economic  Analyses 

EPA  updated  several  of  its  other 
economic  analyses  conducted  at 
proposal  to  determine  the  effect  of 
changes  made  to  the  assumptions  for 
this  NODA  on  steam  electric  generating 
facilities.  For  more  detailed  information 
on  these  analyses,  refer  to  the  memo 
entitled  "Supporting  Documentation  of 
Changes  to  Economic  Impacts  in 
Support  of  the  Section  316(b)  Phase  II 
NODA"  (DCN  5-3004).  This  section  and 
the  supporting  memo  discuss  changes 
made  to  EPA's  methodology  and 
assumptions  as  well  as  the  updated 
results.  For  a  discussion  of  the  original 
methodology  used  by  EPA  for  the 
proposal  analysis,  refer  to  the  chapters 
in  Part  B  of  the  Economic  and  BeneHts 
Analysis  (EBA)  document  in  support  of 
the  proposed  rule  at  http:// 
www.epa.gov/waterscience/316b/ 
econbenefits/. 

It  should  be  noted  that  the  measures 
presented  in  this  section  are  provided  in 
addition  to  the  impact  measures  based 
on  the  Integrated  Planning  Model 
(IPM®)  analyses  (see  Section  V  of  this 
Notice).  The  following  measures  are 


used  to  assess  the  magnitude  of 
compliance  costs;  they  are  not  used  to 
predict  closures  or  other  types  of 
economic  impacts  on  facilities  subject  to 
Phase  II  regulation. 

It  should  also  be  noted  that  the  results 
of  the  preferred  option  and  the 
waterbody/capacity-based  option  cannot 
be  directly  compared  to  each  other.  EPA 
used  two  different  demand  growth 
assumptions  for  the  IPM  base  cases  of 
the  preferred  option  (EPA  electricity 
demand  assumption)  and  the 
waterbody/capacity-based  option  (AEO 
electricity  demand  assumption,  upon 
request  by  the  Department  of  Energy). 
Since  EPA  is  using  IPM  base  case  data 
in  its  estimate  of  the  cost  of  installation 
downtime,  the  cost  of  the  energy 
penalty,  and  revenues,  the  results 
presented  in  this  section  could  vary 
between  the  two  options,  even  for 
facilities  or  NERC  regions  with  identical 
compliance  requirements  under  the  two 
options. ^  2  EPA  intends  to  place 
additional  IPM  runs  in  the  record 
diuing  the  NODA  comment  period  to 
allow  direct  comparisons  of  both  policy 
alternatives  under  both  base  cases. 

A.  National  Costs 

Based  on  the  NODA  analysis,  EPA 
estimates  that  facilities  subject  to  the 
preferred  option  would  inciu 
annualized  post-tax  compliance  costs  of 
approximately  $265  million  (at 
proposal,  this  estimate  was  $178 
million).  These  costs  include  one-time 
technology  costs  of  complying  with  the 
rule,  a  one-time  cost  of  installation 


"  For  example,  compliance  requirements  in 
NERC  regions  without  estuarine/tidal  river  or  ocean 
facilities  {i.e..  ECAR.  MAIN,  MAPP,  and  SPP)  are 
identical  under  the  two  options.  For  this  NODA 
analysis,  all  facilities  in  these  regions  would  have 
had  identical  compliance  costs  under  the  two 
options,  were  it  not  for  the  difference  in  base  (»se 
assumptions. 


downtime,"  aimual  operating  and 
maintenance  costs,  and  permitting  costs 
(including  initial  permit  costs,  annual 
monitoring  costs,  and  permit  reissuance 
costs).  This  cost  estimate  does  not 
ihclude  the  costs  of  administering  the 
rule  by  permitting  authorities  and  the 
federal  government.  Also  excluded  are 
compliance  costs  for  eight  facilities  that 
are  projected  to  be  baseline  closures. 
Including  compliance  costs  for 
projected  baseline  closure  facilities 
would  result  in  a  total  annualized 
compliance  cost  of  approximately  $269 
million  (at  proposal,  this  estimate  was 
$182  million).  The  cost  differences 
between  proposal  and  the  NODA  are 
accounted  for  primarily  by  the 
expanded  range  of  technology  options 
considered  for  the  NODA  and  the  "best 
performing  technology"  selection 
criteria  used  to  assign  cost  modules  to 
model  facilities  (see  Section  IV  of  this 
Notice). 

EPA  also  updated  the  estimated  total 
national  annualized  post-tax  cost  of 
compliance  for  the  alternative 
waterbody/capacity-based  option.  Costs 
for  this  option  include  the  same 
components  as  the  estimate  for  the 
preferred  option  (one-time  technology 
costs,  cost  of  downtime,  annual 
operating  and  maintenance  costs,  and 
permitting  costs)  but  also  include  the 
cost  of  the  energy  penalty  inciured  by 
facilities  estimated  to  upgrade  to  a 
recirculating  cooling  tower  system.  For 
the  NODA  analysis,  the  estimated  total 
annualized  post-tax  cost  of  compliance 
for  the  waterbody/capacity-based  option 
is  approximately  $793  million  (at 
proposal,  this  estimate  was  $585 
million).  This  increase  reflects  a  number 


"  At  proposal,  EPA  assumed  that  the 
technologies  required  to  comply  with  the  preferred 
option  would  not  require  installation  downtimes 
(see  Section  III.4  of  this  Notice). 


Federal  Register /Vol.  68,  No.  53 /Wednesday,  March  19.  2003  /  Proposed  Rules 13535 


of  changes  including  increased 
technology  costs,  increased  downtime 
for  technology  installation,  and  the  use 
of  electric  demand  assumptions  from 
DOE'S  Armual  Energy  Outlook.  Not 
included  in  this  estimate  are  seven 
facilities  that  are  projected  to  be 


baseline  closures.**  Including 
compliance  costs  for  projected  baseline 
closure  facilities  would  result  in  a  total 
annualized  cost  of  compliance  with  the 
waterbody/capacity-based  option  of 
approximately  $797  million  (at 


proposal,  this  estimate  was  $595 
million). 

Exhibit  7  below  suimmarizes  the 
changes  between  the  proposal  and 
NODA  analyses  for  the  preferred  option 
and  the  waterbody/capacity-based 
option. 


Exhibit  7— Summary  of  Changes  in  National  Costs 


Change 


At>solute 


Percent 


Preferred  Option 


Number  of  Phase  II  facilities  

All  facilities  (pre-tax)  

All  facilities  (post-tax) 

Numlaer  of  t)aseline  closures  

Non-baseline  closures  (pre-tax)  . 
Non-t>aseline  closures  (post-tax) 


550 
$279 
$182 
11 
$271 
$178 


551 
$416 
$269 
8 
$410 
$265 


1 

$137 

$87 

(3^ 

$139 

$87 


0.2 
49.1 
47.8 
-27.3 
51.3 
48.9 


Waterbody/Capacity-Based  Option 


Number  of  Ptuise  II  facilities  

All  facilities  (pre-tax)  

All  facilities  (post-tax) 

Number  of  baseline  closures 

Non-baseline  closures  (pre-tax)  . 
Non-baseline  closures  (post-tax) 


550 
$968 
$595 
9 
$951 
$585 


551 

$1,280 

$797 

7 

$1,273 

$793 


1 

0.2 

$312 

32.2 

$202 

34.0 

(2) 

-22.2 

$.3?? 

33.9 

$208 

35.6 

B.  Cost-to-Reyenue  Measure 
1.  Facility-Level  Analysis 

EPA  examined  the  annualized  post- 
tax  compliance  costs  of  the  preferred 
option  and  the  waterbody/capacity- 
based  option  as  a  percentage  of  baseline 
annual  revenues,  for  each  of  the  551 
facilities  subject  to  Phase  11  of  the 
Section  316(b)  regulation.  This  measiire 
allows  for  a  comparison  of  compliance 
costs  incurred  by  each  facility  with  its 
revenues  in  the  absence  of  Phase  11 


regulation.  The  revenue  estimates  are 
facility-specific  baseline  projections 
from  the  IPM  base  case  for  2008  (see 
Section  V  of  this  Notice  for  a  discussion 
of  EPA's  analyses  using  the  IPM).*^ 

Similar  to  the  findings  at  proposal, 
the  results  of  this  analysis  show  that  the 
vast  majority  of  facilities  subject  to  the 
preferred  option,  404  out  of  551  (73 
percent),  would  incur  annualized  costs 
of  less  than  one  percent  of  revenues.  Of 
these,  292  facilities  would  incur 
compliance  costs  of  less  than  0.5 


percent  of  revenues.  Ninety-seven 
facilities  (18  percent)  would  incur  costs 
of  between  one  and  three  percent  of 
revenues,  and  41  facilities  (seven 
'  percent)  would  incur  costs  of  greater 
than  three  percent.  Eight  facilities  are 
estimated  to  be  baseline  closures,  and 
for  one  facility,  revenues  are 
unknown.'^  Exhibit  8  below 
summarizes  these  findings  and  also 
presents  the  ratios  estimated  at 
proposal. 


Exhibit  8— Cost-to-Revenue  Ratio,  for  the  Preferred  Option  (Faciuty  Level) 


Annualized  cost-to-revenue  ratio 


<0.5% 

>/=0.5to<1.0%  ... 
>/=  1.0%to<3.0% 

>/=3.0%  

Baseline  Closure  ... 
n/a 


Total 


Proposal 


All  phase 


331 
78 
82 
46 
11 
1 


550 


Percent  of 

total  phase 

II 


60 
14% 

15 
8 
2 
0 


100 


NODA 


All  phase  II 


292 

112 

97 

41 

8 

1 


551 


Percent  Of 
total  phase 


53 
20 
18 

7 
1 
0 

100 


Exhibit  9  below  presents  the  same  information  for  the  waterbody/capacity-based  option.*' 


'<  The  number  of  baseline  closures  is  different  for 
the  preferred  option  and  the  waterbody/capacity- 
based  option  because  different  IPM  base  cases  were 
used  to  estimate  baseline  closures.  See  footnote  8 
above  for  a  full  explanation. 

'5  EPA  used  2008  rather  than  2010  baseline 
revenues  for  this  analysis  because  2008  is  the  first 
model  run  year  specified  in  the  IPM  analyses.  EPA 


used  the  first  model  run  year  because  it  more 
closely  resembles  the  current  operating  conditions 
of  in-scope  facilities  than  later  run  years  (over  time, 
facilities  may  be  increasingly  affected  by  factors 
other  than  a  Phase  II  regulation). 

'«  For  the  preferred  option,  IPM  revenues  for  2008 
were  not  available  for  eight  facilities  estimated  to 
be  baseline  closures,  ten  facilities  not  modeled  by 


the  IPM,  and  five  facilities  projected  to  have  zero 
baseline  revenues.  EPA  used  facility-specific 
electricity  generation  smd  firm-specific  wholesale 
prices  as  reported  to  the  Energy  Information    <« 
Administration  (EIA)  to  calculate  the  cost-to- 
revenue  ratio  for  the  15  non-baseline  closure     ' 
facilities  with  missing  information.  The  revenues 
for  one  of  these  facilities  remains  unimown. 
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Exhibit  9.— Cost-to-Revenue  Ratio  for  the  Waterbody/Capacity-Based  Option  (Facility  Level) 

Proposal 

NODA 

Annualized  cost-to-revenue  ratio 

All  ptiase  II 

Percent  of 
total  phase 

All  phase  II 

Percent  of 
total  phase 

<0  5% 

355 

60 

57 

67 

9 

1 

65 
11 
10 
12 
2 
0 

281 

101 

102 

58 

7 
1 

51 

>/=0  5to<1  0%                                   - 

18 

>/=1  0  to  <3  0%            .". 

19 

>/=3  0%                                             •••• 

11 

Baseline  Closure                             

1 

n/a • 

0 

Total                                        

550 

100 

551 

100 

2.  Firm-Level  Analysis 

The  nrms  owning  the  facilities  subject 
to  Phase  II  regulation  may  experience 
greater  impacts  than  individual  in-scope 
facilities  if  they  own  more  than  one 
facility  with  compliance  costs.  EPA 
therefore  also  analyzed  the  cost-to- 
revenue  ratios  at  the  firm  level.  EPA 
identified  the  domestic  parent  entity  of 
each  in-scope  facility  and  obtained  their 
sales  revenue  from  publicly  available 
data  sources  (the  Dun  and  Bradstreet 
database  for  parent  firms  of  investor- 
owned  utilities  and  nonutilities;  and 
Form  EIA-861  for  all  other  parent 
entities)  and  EPA's  2000  Section  316(b) 
Industry  Survey.  This  analysis  showed 
that  128  unique  domestic  parent  entities 
own  the  facilities  subject  to  Phase  II 
regulation.  For  both  analyzed  options, 


EPA  compared  the  aggregated 
annualized  post-tax  compliance  costs 
for  each  facility  owned  by  the  128 
parent  entities  to  the  firms'  total  sales 
revenue. 

Since  proposal,  EPA  has  not  updated 
the  parent  firm  determination  for  Phase 
II  facilities.  However,  EPA  updated  the 
average  Form  EIA-861  data  used  for  this 
analysis  from  1996  to  1998  (used  at 
proposal)  to  1997  to  1999  (used  for  the 
NODA).  In  addition,  EPA  made  one 
modification  to  the  data  sources  used: 
At  proposal,  EPA  used  Dun  and 
Bradstreet  (D&B)  data  for  any  parent 
entity  listed  in  the  database.  If  D&B  data 
were  not  available,  EPA  used  the  EIA 
database  or  the  Section  316(b)  Survey. 
For  the  NODA  analysis,  EPA  used  the 
D&B  database  for  privately-owned 


entities  only.  For  other  entities,  EPA 
used  the  EIA  database. 

For  the  preferred  option,  EPA 
estimates  that  of  the  128  unique  entities, 
only  two  entities  would  incur 
compliance  costs  of  greater  than  three 
percent  of  revenues;  1 1  entities  would 
incur  compliance  costs  of  between  one 
and  three  percent  of  revenues;  eight 
entities  would  incur  compliance  costs  of 
between  0.5  and  one  percent  of 
revenues;  and  the  remaining  107  entities 
would  incur  compliance  costs  of  less 
than  0.5  percent  of  revenues.  The 
highest  estimated  cost-to-revenue  ratio 
for  this  NODA  analysis  is  7.4  percent  of 
the  entities'  annual  sales  revenue  (at 
proposal  this  value  was  5.3  percent). 
Exhibit  10  below  summarizes  these 
findings  and  also  presents  the  ratios 
estimated  at  proposal. 


Exhibit  10.— Cost-to-Revenue  Ratio  for  the  Preferred  Option  (Firm  Level) 

Annualized  cost-to-revenue  ratio 

Proposal 

NODA 

• 

All  phase  II 

Percent  of 
total  phase 

All  phase  II 

Percent  of 
total  phase 

<:0  5%                                                                 

104 

12 

10 

3 

2 

79 
9 
8 
2 
2 

107 

8 

11 

2 

0 

84 

>/=  0  5  to  <1  0% 

6 

>/-  1  0  to  <3  0%   

9 

>/-  3  0%          

2 

Baseline  Closure 

0 

' 

Total 

131 

100 

128 

100 

Exhibit  1 1  below  presents  the  same  information  for  the  waterbody/capacity-based  option. 

Exhibit  1 1 .— Cost-to-Revenue  Ratio  for  the  Waterbody/Capacity-Based  Option  (Firm  Level) 


Annualized  cost-to-revenue  ratio 

Proposal 

NODA 

All  phase  II 

Percent  of 

total  phase 

II 

All  phase  II 

Percent  of 
total  phase 

<0.5% 

108 

12 

6 

82 
9 
5 

95 
16 
15 

74 

>/=  0.5  to  <1 .0%  

13 

>/=  1.0  to  <3.0%  

12 

»7 


"For  the  waterbody/capacity-based  option,  1PM 
revenues  for  2008  were  not  available  for  seven 
bcilities  estimated  to  be  baseline  closures,  ten 
facilities  not  modeled  by  the  IPM,  and  two  facilities 


projected  to  have  zero  baseline  revenues.  EPA  used 
facility-specific  electricity  generation  and  firm- 
specific  wholesale  prices  as  reported  to  the  Energy 
Information  Administration  (EIA)  to  calculate  the 


cost-to-revenue  ratio  for  the  12  non-baseline  closure 
facilities  with  missing  information.  The  revenues 
for  one  of  these  facilities  remains  unknown. 
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Exhibit  11 .— Cost-to-Revenue  Ratio  for  the  Waterbody/Capacity-Based  Option  (Firm  Level)— Continued 


Annualized  cost-to-revenue  ratio 


>/=3.0%  

Baseline  Closure 

Total 


Proposal 


All  phase  II 


131 


Percent  of 
total  phase 


100 


NODA 


All  phase  II 


128 


Percent  of 

total  phase 

II 


2 
0 


100 


C.  Cost  Per  Household 

EPA  also  conducted  an  analysis  that 
evaluates  the  potential  cost  per 
household,  if  Phase  II  facilities  were 
able  to  pass  compliance  costs  on  to  their 
customers.  This  analysis  estimates  the 
average  compliance  cost  per  household 
for  each  North  American  Electricity 
Reliability  Council  (NERC)  region," 


using  two  data  Inputs:  (1)  The  average 
annual  pre-tax  compliance  cost  per 
megawatt  hour  (MWh)  of  total 
electricity  sales  and  (2)  the  average 
annual  MWh  of  residential  electricity 
sales  per  household. 

The  results  of  this  analysis  show  that 
the  average  annual  cost  per  residential 
household  would  range  from  $0.55  (in 


ASCC)  to  $5.69  (in  HI)  for  the  preferred 
option  and  from  $0.55  (in  ASCC)  to 
$20.41  (in  HI)  for  the  waterbody/ 
capacity-based  option.  Exhibit  12  below - 
presents  the  values  for  each  NERC 
region  for  the  preferred  option  and  the 
waterbody/capacity-based  option.  The 
exhibit  also  presents  the  values  for  the 
preferred  option  at  proposal. 


Exhibit  12.— Summary  of  Cost  per  Household  by  NERC  Region 


NERC  region 


ASCC  

ECAR  

ERCOT  

FRCJC  

HI  

MAAC 

MAIN  

MAPP 

NPCC 

SERC  

SPP  

WSCC 

U.S.  Average 


Preferred  option 


Proposal 
($2001) 


$0.33 
0.99 
1.01 
1.58 
2.55 
1.16 
0.84 
0.88 
1.09 
0.83 
0.64 
0.36 
0.87 


NODA 
($2002) 


$0.55 
1.49 
1.12 
2.04 
5.69 
1.50 
1.32 
1.09 
1.49 
1.17 
0.88 
0.94 
1.30 


Char>ge 


$0.22 
0.50 
0.11 
0.46 
3.14 
0.34 
0.48 
0.21 
0.40 
0.34 
0.24 
0.58 
0.43 


W/C-t>ased 
option 


NODA 
($2002) 


$0.55 
1.52 
1.75 
12.06 
20.41 
9.53 
1.32 
1.10 
4.57 
3.21 
0.88 
5.08 
4.00 


D.  Electricity  Price  Analysis 

EPA  also  considered  potential  effects 
of  the  proposed  Phase  II  rule  on 
electricity  prices.  EPA  used  three  data 
inputs  in  this  analysis:  (1)  Total  pre-tax 
compliance  cost  incurred  by  facilities 
subject  to  Phase  II  regulation,  (2)  total 
electricity  sales,  based  on  the  Aimual 
Energy  Outlook  (AEO)  2002,  and  (3) 
prices  by  end  use  sector  (residential, 
conunercial,  industrial,  and 
transportation),  also  from  the  AEO  2002. 
All  three  data  elements  were  calculated 
by  NERC  region. 


The  results  of  the  NODA  analysis 
show  that  the  annualized  costs  of 
complying  (in  cents  per  KWh  sales) 
range  from  0.007  cents  in  SPP  to  0.020 
cents  in  NPCC  for  the  preferred  option, 
and  from  0.007  cents  in  SPP  to  0.096 
cents  in  MAAC  for  the  waterbody/ 
capacity-based  option. 

To  determine  potential  effects  of  these 
compliance  costs  on  electricity  prices, 
EPA  compared  the  per  KWh  compliance 
cost  to  baseline  electricity  prices  by  end 
use  sector  and  for  the  average  of  the 
sectors.  This  analysis  shows  that  the 


average  increase  in  electricity  prices 
would  be  0.17  percent  under  the 
preferred  option  and  0.51  percent  under 
the  waterbody/capacity-based  option. 
(At  proposal,  the  estimated  increase  in 
electricity  prices  for  the  preferred 
option  was  0.11  percent.) 

Exhibit  13  b6low  presents  the  values 
for  each  NERC  region  for  the  preferred 
option  and  the  waterbody/capacity- 
based  option.  The  exhibit  also  presents 
the  values  for  the  preferred  option  at 
proposal.*^ 


>•  There  are  twelve  NERC  regions:  ASCC  (Alaska 
Systems  Coordinating  Council),  ECAR  (East  Central 
Area  Reliability  Coordination  Agreement).  ERCOT 
(Electric  Reliability  Council  of  Texas),  FRCC 
(Florida  Reliability  Coordinating  Council),  HI 


(Hawaii),  MAAC  (Mid-Atlantic  Area  Council), 
MAIN  (Mid-America  Interconnected  Network,  Inc.), 
MAPP  (Mid-Continent  Area  Power  Pool),  NPCC 
(Northeast  Power  Coordination  Council),  SERC 
(Southeastern  Electricity  Reliability  Council],  SPP 


(Southwest  Power  Pool),  and  WSOC  (Western 
Systems  Coordinating  Council). 

"Note  that  Alaska  and  Hawaii  are  not 
represented  in  the  AEO. 
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Exhibit  13.— Summary  of  Electricity  Prices  by  NERC  Region 


Preferred  option 

W/C-based  option 

- 

Proposal  ($2001) 

NODA  ($2002) 

NOOA  ($2002) 

NERC  region 

Annualized  pre- 
tax compliance 
cost  (cents/ 
KWh  sales) 

%  change  in 
price 

Annualized  pre- 
tax compliance 
cost  (cents/ 
KWh  sales) 

%  change  in 
price 

Annualized  pre- 
tax compliance 
cost  (cents/ 
KWh  sales) 

%  chartge  In 
price 

ECAR  

0.010 

0.15 

0.015 

0.23 

0.015 

0.23 

ERCOT 

0.007 

0.11 

0.008 

0.12 

0^13 

0.18 

FRCC  

0012 

0.15 

0.015 

0.20 

0.088 

1.16 

MAAC  

0.012 

0.13 

0.015 

0.17 

0.096 

1.05 

MAIN 

0.010 

0.14 

0.016 

0.22 

0.016 

0.22 

MAPP  

0.008 

0.13 

0.010 

0.15 

0.010 

0.16 

NPCC  

0.017 

0.19 

0.020 

0.22 

0.061 

0.68 

SERC  

0.006 

0.10 

0.008 

0.14 

0.023 

0.38 

SPP  , 

0005 

0.09 

0.007 

0.12 

0.007 

0.12 

WSCC  

0004 

0.05 

0.010 

0.13 

0.053 

0.70 

U.S.  Average 

0.008 

0.11 

0.012 

0.17 

0.037 

0.51 

Vn.  Performance  Standards 

In  the  proposed  rule,  EPA  set  up  a 
framework  that  would  require  faciUties 
that  did  not  reduce  their  intake  capacity 
commensurate  with  a  closed-cycle 
recirculating  cooling  system  to  meet 
certain  other  performance  standards  for 
reducing  impingement  mortality  and 
entrainment  based  on  technologies  such 
as  fine-mesh  screens  and  fish-return 
systems.  These  other  performance 
standards  were  based  on  the  source 
water  body  type  where  the  cooling 
water  intake  structure  is  located,  the 
facility's  capacity  utilization  rate,  and 
the  proportion  or  volume  of  the  water 
body  that  is  withdrawn  by  the  facility. 
In  general,  most  facilities  would  be 
required  to  implement  control 
technologies  that  reduce  impingement 
mortality  by  80  to  95  percent  and/or 
entrainment  by  60  to  90  percent  unless 
they  demonstrate  the  need  for  a  site- 
specific  determination  of  best 
technology  available.  (See  proposed 
§  125.94  and  Chapter  VI.  Best 
Technology  Available  for  Minimizing 
Adverse  Environmental  Impact  at  Phase 
n  Existing  Facilities  (67  FR  17140)). 

A.  Technology  Efficacy  Database  to 
Support  Performance  Standards 

In  an  effort  to  document  and  further 
assess  the  performance  of  various 
technologies  and  operational  measures 
designed  to  minimize  the  impacts  of 
cooling  water  withdrawals,  EPA 
compiled  a  database  of  docimients  that 
analyzes  the  efficacy  of  a  specific 
technology  or  suite  of  technologies.  The 
database  contains  materials  that  range 
from  brief  journal  articles  to  more 
intensive  analyses  found  in  historical 
section  316(b)  demonstration  reports 
and  technology  evaluations.  At  this 
time,  EPA  is  assembling  as  much 


documentation  as  possible  to  support 
futtu«  Agency  decisions.  Information 
entered  into  the  database  includes  some 
notation  of  the  limitations  the 
individual  studies  may  have  for  use  in 
further  analyses  (e.g.,  no  biological  data 
or  conclusions). 

EPA's  intent  in  assembling  this 
information  is  four-fold.  First,  EPA 
seeks  to  develop  a  categorized  database 
containing  a  comprehensive  collection 
of  available  literature  regarding 
technology  performance  that  will  serve 
as  a  more  rigorous  compilation  of  data 
supporting  the  determination  that  the 
proposed  performance  standards  are 
best  technology  available.  Second,  EPA 
expects  to  use  the  data  to  demonstrate 
that  the  technologies  chosen  as 
compliance  technologies  for  costing 
purposes  are  reasonable  and  can  meet 
the  performance  standards.  Third,  the 
availability  of  a  user-friendly  database 
would  allow  EPA,  State  permit  writers, 
and  the  public  to  more  easily  evaluate 
potential  compliance  options,  facility 
compliance  with  performance 
standards,  and  data  pertaining  to  the 
streamlined  option  described  in  this 
NODA  (see  section  VII.B  below).  Fourth, 
EPA  has  attempted  to  evaluate  the 
technology  efficacy  data  against 
objective  criteria  in  order  to  assess  the 
general  quality  and  thoroughness  of 
each  study.  This  may  assist  in  further 
analysis  of  conclusions  made  using  the 
data. 

Basic  information  from  each 
document  is  recorded  in  the  database 
(e.g.,  type  of  technology  evaluated, 
facility  at  which  it  was  tested,  etc.)  In 
addition  to  basic  document  information, 
the  database  contains  information  in 
two  principal  areas:  (1)  General  facility 
information  and  (2)  detailed  study 
information. 


For  those  documents  that  refer  to  a 
specific  facility  (or  facilities),  basic 
technical  information  is  included  to 
enable  EPA  to  classify  facilities 
according  to  general  categories.  EPA 
collected  locational  data  (e.g., 
waterbody  type,  name,  state)  as  well  as 
basic  cooling  water  intake  structure 
configuration  information.  Each 
technology  evaluated  in  the  study  is 
also  recorded,  along  with  specific 
details  regarding  its  design  and 
operation.  Major  categories  of 
technology  include  modified  traveling 
screens,  wedge- wire  screens,  fine-mesh 
screens,  velocity  caps,  barrier  nets,  and 
behavioral  barriers.  (Data  identifying  the 
technologies  present  at  a  facility  as  well 
as  the  configuration  of  the  intake 
structure  refer  to  the  configuration  at  the 
time  the  study  was  conducted  and  do 
not  necessarily  reflect  the  present 
facility  set-up.) 

Information  on  the  type  of  study  and 
any  study  results,  is  recorded  in  the 
second  portion  of  the  database.  EPA 
identifies  whether  the  study  evaluate^ 
the  technology  with  respect  to 
impingement  mortality  reduction  (or 
avoidance),  entrainment  survival,  or 
entrainment  exclusion  (or  avoidance). 
Some  studies  address  more  than  one 
area  of  concern  and  are  noted 
accordingly.  If  provided,  EPA  records 
basic  biological  data  used  to  evaluate 
the  technology.  These  include  target  or 
commercially/recreationally  valuable 
species,  species  type,  life  history  stage, 
size,  sample  size,  and  raw  numbers  of 
impinged  and/or  entrained  organisms. 
Finally,  EPA  records  any  overall 
conclusions  reached  by  the  study, 
usually  presented  as  a  percentage 
reduction  or  increase,  depending  on  the 
area  of  focus.  Identifying  this 
information  for  each  document  allows 
EPA  and  others  to  more  readily  locate 


Federal  Register /Vol.  68,  No.  53 /Wednesday,  March  19,  2003 /Proposed  Rules 


13539 


and  compare  documents  addressing 
similar  technologies. 

Each  dociunent  is  reviewed  according 
to  five  areas  of  data  quality  where 
possible:  (1)  Applicability  and  utility, 
(2)  soimdness,  (3)  clarity  and 
completeness,  (4)  imcertainty  and 
variability,  and  (5)  evaluation  and 
review.  Because  the  literattu«  in 
question  comes  fi^m  many  different 
sources  and  was  developed  under 
widely  varying  standards,  EPA  was  not 
able  to  evaluate  all  of  these  criteria  for 
all  dociunents  contained  in  the 
database. 

To  date.  EPA  has  collected  148 
documents  for  inclusion  in  the  database. 
EPA  did  not  exclude  any  document  that 
addressed  technology  performance  in 
relation  to  impingement  and 
entrainment,  regardless  of  the  overall 
quality  of  the  data.  Sample  questions  are 
included  in  Exhibit  1  below.  The 
proposed  technology  database  is 
available  in  the  record  (See  the 
document  "Technology  Efficacy 
Database"  in  the  docket). 

Exhibit  1  .—Quality  Assurance 
Sample  Questions 


Exhibit  1.— Quality  Assurance 
Sample  Questions— Continued 


QA  Criteria 

Sample  Questions 

Applicability  and 
Utility. 

•  Does  the  study  address 
impingement  and/or  en- 
trainment reduction? 

•  Does  the  study  evalu- 
ate a  technology  (or 
technologies)  in  situ  or 
against  performance 
data  from  another 
source? 

•  Does  the  study  include 
biological  data? 

Soundness  

1 

•  Does  the  study  detail 
the  CWIS  configuration 
at  the  time  of  the 
study? 

•  Are  SOPs  for  sampling 
and  testing  included? 

•  Is  some  measure  of  be- 
fore and  after  biological 
data  included? 

•  Are  O&M  procedures 
described  for  the  test 
period? 

Clarity  and  Com- 
pleteness. 

•  Is  the  sampling  method 
deariy  described? 

•  Is  a  complete  biological 
data  set  included? 

•  Are  results  deariy  and 
completely  docu- 
mented? 

Uncertainty  and 
Variatjillty. 

•  Does  the  study  identify 
potential  uncertainties 
or  mitigating  factors 
such  as  ttrase  due  to 
environmental  condi- 
tions? 

QA  Criteria 

Sample  Questions 

Evaluation  and 

•  What  is  the  source  of 

Review. 

ttie  document? 

•  Is  the  document  a  pri- 
mary study? 

•  Has  the  document  been 

peer  reviewed? 
•  Was  the  purpose  of  the 
study  to  evaluate  ttie 
performance  of  a  spe- 
cific technology? 

EPA  is  seeking  comment  on  the 
applicability,  quality,  and  quantity  of 
the  information  and  analyses  in  this 
database  upon  vvhich  EPA  is  relying. 
More  specifically,  EPA  requests 
conunent  on  whether  these  data  are  of 
sufficient  quantity  and  quality  to 
support  the  determination  that  the 
proposed  performance  standards  are 
best  technology  available  and  that  the 
existing  facilities  can  meet  these 
standards  by  implementing  design  and 
construction  technologies  either  singly 
or  in  conjunction  with  other  design  and 
construction  technologies  (including 
operational  and  restoration  measiu'es). 
In  addition,  EPA  requests  conunent  on 
limitations  of  the  data  and  identification 
of  other  relevant  information  available 
to  be  included  in  this  database.  Based 
on  a  preliminary  review  of  the  available 
data,  the  Agency  continues  to  believe 
that  an  80-95%  reduction  in 
impingement  mortality  and  a  60-90% 
reduction  in  entrainment  are  achievable. 

B.  Streamlined  Technology  Option  for 
Certain  Locations 

EPA  received  a  nimiber  of  comments 
expressing  concern  that  the  proposed 
Comprehensive  Demonstration  Study 
requirements  at  §  125.95(b)  would 
impose  a  significant  burden  on  permit 
applicants.  As  proposed,  the 
Comprehensive  Demonstration  Study 
would  have  as  many  as  seven  different 
components:  (1)  A  Proposal  for 
Information  Collection,  (2)  Source 
Waterbody  Flow  Information;  (3)  an 
Impingement  Mortality  and  Entrainment 
Characterization  Study;  (4)  a  Design  and 
Construction  Technology  Plan;  (5) 
Information  to  Support  any  Proposed 
Restoration  Measures;  (6)  Information  to 
Support  Site-Specific  Determination  of 
Best  Technology  Available  for 
Minimizing  Adverse  Environmental 
Impact;  and  (7)  a  Verification 
Monitoring  Plan.^o  The  proposed 


2"  Information  to  support  the  use  of  restoration 
measures  and/or  the  use  of  site-specific 
determinations  would  be  required  to  be  collected 
and  submitted  only  by  permit  applicants  that 
choose  to  use  restoration  measures  or  demonstrate 


Comprehensive  Demonstration  Study 
requirement  would  allow  a  permit 
applicant  to  either  identify  and  compile 
available  existing  data,  or  to  perform 
new  site-specific  studies  to  characterize 
the  waterbody  within  the  influence  of 
the  coohng  water  intake  structure  and 
the  efficacy  of  proposed  technologies. 

Some  commenters  suggested  that  EPA 
provide  an  additional,  more  streamlined 
compliance  option  luider  which  a 
facility  could  implement  certain 
specified  technologies  that  are  deemed 
highly  protective  in  exchange  for  not 
having  to  perform,  or  greatly  reducing 
the  scope  of,  the  proposed 
Comprehensive  Demonstration  Study 
required  at  §  125.95(b).  In  response  to 
these  conunents  EPA  is  considering,  and 
invites  the  public  to  comment  on  two 
variations  of  a  streamlined  compliance 
option  that  would  reduce  the 
information  collection  burden  imposed 
on  permit  applicants. 

Under  the  first  variation,  EPA  would 
evaluate  the  effectiveness  of  specific 
technologies  using  the  impingement 
.  mortality  and  entrainment  performance 
standards  specified  in  the  proposed  rule 
as  assessment  criteria.  Specifically,  EPA 
would  require  that  the  demonstrated 
efficacy  of  the  control  technology  would 
at  least  reduce  impingement  mortality 
by  80  to  95  percent  for  fish  and 
shellfish.  If  it  was  also  to  be  used  by 
facilities  with  an  additional  requirement 
to  reduce  entraiiunent  by  60  to  90 
percent  for  all  life  stages  of  fish  and 
shellfish,  then  EPA  would  ensure  that 
the  technology  would  also  satisfy  this 
requirement.  Evaluation  of  the  level  of 
impingement  mortality  or  entrainment 
reduction  would  be  based  on  review 
and  analysis  of  available  data,  studies, 
and  literature.  The  Agency  also  would 
assess  the  conditions  where  such 
technologies  are  effective  (e.g.,  location, 
whether  a  technology  reduces 
impingement  or  entrainment  or  both, 
flow,  velocity,  species,  life  stage,  etc.). 
If,  based  on  such  an  assessment,  the 
Agency  identifies  technologies  that  are 
sufficiently  protective  and  for  which 
applicability  conditions  can  be  defined, 
EPA  would  promulgate  regulations 
(either  as  part  of  the  316(b)  Phase  II  rule 
or  at  some  later  date)  that  allow  for  their 
use  as  a  means  of  complying  with  Phase 
n  section  316(b)  requirements. 

EPA  is  in  the  process  of  assessing  this 
option  and  has  not  completed  a 
comprehensive  review  of  control 
technology  efficacy  data  for  the  purpose 
.of  identifying  and  delineating 
technologies  that  might  qualify  under 
this  option.  However,  the  efficacy  data 


that  a  site-specific  determination  of  best  technology 
available  is  appropriate  for  tjieir  facility. 
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currently  available  to  EPA  do  seem  to 
support  the  use  of  a  streamlined 
technology  option  for  certain  limited 
locations.  Such  a  technology  would  be 
used  to  treat  the  entire  cooling  water 
intake  flow  and  would  not  be  used  in 
combination  with  restoration  measures 
to  meet  the  performance  standards.  EPA 
is  considering  whether  the  following 
technology  operated  in  the  following 
locations  would  qualify  for  streamlined 
application  requirements: 

Use  of  submerged  wedge-wire  screens 
where  the  cooling  water  intake  structure  is 
located  in  a  freshwater  river  or  stream, 
sustained  countercurrents  exist  to  promote 
cleaning  of  the  screen  face,  and  the  design 
intake  velocity  is  0.5  feet  per  second  (ft/s)  or 
less. 

EPA  believes  that  sufficient  data  exist 
in  the  record  to  demonstrate  that  all 
facilities  that  meet  the  criteria  (e.g., 
cooling  water  intake  structure  is  located 
in  a  freshwater  river  or  stream,  facility 
proposes  to  use  wedge-wire  screen 
technology  only,  technology  has  a 
design  intake  velocity  of  0.5  ft/s  or  less, 
and  sustained  countercurrents  exist) 
and  employ  this  technology  would  meet 
both  the  impingement  mortality  and 
entrainment  reduction  performance 
standards  and  that  the  record  would 
thus  justify  limiting  the  amount  of  site- 
specific  information  required  to  be 
collected  to  support  the  use  of  this 
technology  in  freshwater  systems  (See 
DCN  1-3075,  1-5069,  1-5070.  3-0002, 
and  4— 4002B).  Facilities  that  choose  to 
comply  under  this  compliance  option 
would  still  be  required  to  meet  the 
proportional  flow  standards  in 
§  125.94(b)(2),  (3).  or  (4). 

At  a  minimum,  the  permitting 
authority  would  require  each  facility 
applying  to  use  this  technology  to 
provide  documentation  that  the 
facility's  cooling  water  intake  meets  the 
applicability  conditions  specified  for 
the  technology  and  that,  once  installed, 
the  facility  will  properly  operate  and 
maintain  the  technology.  In  addition,  at 
a  minimum,  monitoring  would  be 
required  as  necessary  to  verify  that  the 
technology  is  in  fact  achieving  an 
acceptable  level  of  performance. 

Under  the  second  variation  of  this 
option,  the  Phase  II  regulations  would 
establish  the  criteria  cmd  process  for 
approving  cooling  water  intake  structure 
control  technologies,  but  would  allow 
the  approval  process  to  be  carried  out  by 
the  Director,  perhaps  with  EPA 
oversight  or  approval.  Under  this 
option,  the  rule  would  define  the 
criteria  that  a  control  technology  must 
meet  to  be  approved,  and  the  process  for 
approval.  The  criteria  would  focus  on 
reducing  impingement  mortality  and/or 
entrainment  levels  consistent  with  the 


proposed  performance  standards  (see 
§  125.94),  as  appropriate  under  specified 
conditions.  This  option  would  also 
specify  the  data  requirements  and 
process  required  to  have  a  control 
technology  approved.  Under  the  option, 
the  requisite  data  would  be  submitted  to 
the  Director  who  would  determine 
whether  the  technology  satisfied  the 
applicable  performance  criteria.  If  so, 
the  technology  would  be  approved  for 
use  by  any  eligible  facility  [i.e.,  any 
facility  that  meets  the  applicability 
criteria)  under  the  jurisdiction  of  the 
Director.  The  Director's  draft 
determinations  would  likely  be 
published  and  an  opportunity  for  public 
comment  would  be  provided.  The 
Director  would  then  modify  the  State's 
implementing  regulations  to  include  the 
other  technology  as  one  eligible  for  a 
streamlined  comprehensive 
demonstration  study.  This  option  could 
create  an  incentive  for  the  regulated 
communify  to  develop  and  document 
both  existing  and  new  innovative 
technologic^  to  reduce  cooling  water 
structiu«  impacts. 

The  two  variations  are  not  mutually 
exclusive.  If  EPA  implemented  both,  it 
might  adopt  regulatory  language  similar 
to  that  provided  below  as  a  new 
§  125.94(a)(4).  Note  that  4(i)  corresponds 
to  the  first  approach  and  4(ii)  to  the 
second. 

(4)(i)  You  may  demonstrate  to  the  Director 
that  your  Phase  11  existing  facility  meets  the 
conditions  in  (A),  (B)  and  (C).  and  you  will 
properly  install,  operate,  and  maintain 
submerged  wedge-wire  screen  technology; 

(A)  Your  cooling  water  intake  structure  is 
located  in  a  freshwater  river  or  stream; 

(B)  Your  cooling  water  intake  structure  is^ 
situated  such  that  sufficient  ambient  counter 
currents  exist  to  promote  cleaning  of  the 
screen  face:  and 

(C)  Your  design  intake  velocity  is  0.5  fl/s 
or  less. 

(ii)  Any  interested  person  may  submit  a 
request  that  a  technology  be  approved  for  use 
under  the  compliance  option  in 
§  125.94(a)(4).  If  the  Director  approves,  the 
technology  may  be  used  with  compliance 
option  §  125.94(a)(4)  by  all  facilities  under 
their  jurisdiction.  Requests  for  alternative 
technologies  for  compliance  under 
§  125.94(a)(4)  must  be  submitted  to  the 
Director  and  include  the  information  in 
paragraphs  (A),  (B),  and  (C)  below: 

(A)  A  detailed  description  of  the 
technolo^; 

(B)  A  list  of  design  criteria  for  the 
technology  and  site  characteristics  and 
conditions  that  each  facility  must  posses 
in  order  to  ensure  that  the  technology 
can  consistently  meet  the  appropriate 
impingement  mortality  and  entraiiunent 
performance  standards  in  §  125.94(b); 
and 

(C)  Information  and  data  sufficient  to 
demonstrate  that  all  facilities  under  the 


jurisdiction  of  the  Director  can  meet  the 
applicable  impingement  mortalify  and 
entrainment  performance  standards  in 
§  125.94(b)  if  the  applicable  design 
criteria  and  site  characteristics  and 
conditions  are  present  at  the  facility. 

Another  paragraph  could  be  added  as 
§  125.95(c)  that  would  establish  the 
streamlined  information  collection 
requirements  for  the  new  compliance 
option  at  §  125.94(a)(4).  The  language 
might  read  as  follows: 

(c)  You  must  submit  to  the  director  the 
application  information  required  by  40  CFR 
122.21(r)(2),  (3),  and  (5)  and  the  Verification 
Monitoring  Plan  in  125.95(b)(7). 

Both  options  discussed  above  pose 
several  implementation  issues.  "There  is 
the  question  of  how,  and  on  what  basis, 
should  technology  effectiveness  be 
assessed?  Because  each  control 
technology  is  being  assessed  in  a  general 
context  [i.e.,  not  as  applied  to  a  specific 
facility,  but  as  applied  in  specified 
conditions),  it  is  not  clear  that  an 
appropriate  baseline  can  be  established. 
Thus,  EPA  is  considering  using 
available  data,  studies,  and  literature  to 
establish  the  performance  levels  of 
specific  control  technologies.  Such  an 
approach  presents  additional  issues, 
such  as  which  data  are  of  sufficient 
qualify  to  be  considered,  how  much 
data  are  needed  to  make  a  national 
determination,  whether  actual  data  or 
modeled  data  suffice,  and  whether 
sufficient  data  exist  to  pursue  such  an 
approach.  Another  issue  is  determining 
what  factors  beyond  impingement 
mortality  and  entrainment  reduction 
efficacy  are  most  critical  to  determining 
when  a  specific  control  technology  can 
be  used  effectively.  As  noted  above, 
many  factors  influence  control 
technology  efficacy.  Additionally,  EPA 
would  have  to  determine  how  broadly 
applicable  a  technology  must  be  before 
it  could  qualify  as  "pre-approved." 
Finally,  where  a  facilify  plans  to 
implement  an  approved  technology, 
EPA  expects  that  Directors  would  retain 
discretion  to  impose  permit  conditions 
necessary  to  ensure  the  technology 
meets  applicable  standards,  as  well  as 
the  ability  to  add  permit  conditions  as 
necessary  to  ensure  all  Phase  II  existing 
facilities  that  pursue  this  compliance 
option  meet  section  316(b)  standards. 

EPA  requests  comment  on  both 
variations  of  this  option  for  Phase  11 
section  316(b)  compliance.  The  Agency 
is  interested  in  comments  on  the  overall 
approach,  as  well  as  on  the  specific 
issues  each  option  presents,  as 
discussed  above.  In  addition,  EPA  is 
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interested  in  comments  on  the  criteria 
used  to  determine  eligibility  for  the 
streamlined  technology  option 
presented  above,  the  availability  of  data 
needed  to  make  technology 
determinations  in  general,  as  well  as  in 
receiving  actual  data  that  may  support 
suth  determinations. 

Vm.  Cost  Tests 

Under  the  proposed  rule,  a  facility 
may  choose  a  site-specific  alternative  to 
demonstrate  use  of  best  technology 
available  for  minimizing  adverse 
environmental  impact  at  its  site.  If  a 
facility  chooses  this  alternative,  the 
facility  must  demonstrate  to  the  E>irector 
that  the  costs  of  compliance  with  the 
applicable  performance  standards 
would  be  "significantly  greater"  than 
the  costs  considered  by  the 
Administrator  when  establishing  the 
performance  standards,  or  that  costs 
would  be  "significantly  greater"  than 
the  benefits  of  complying  with  the 
applicable  performance  standards  at  its 
site.  As  discussed  in  the  proposed  mle, 
EPA's  new  facility  rule  required  costs  to 
be  "wholly  out  of  proportion"  to  the 
costs  EPA  considered  when  establishing 
the  requirement  at  issue  rather  than 
"significantly  greater"  as  proposed  for 
existing  facilities  (see  67  FR  17146). 
This  difference  in  standards  for  new  and 
existing  facilities  is  based  on  (1)  the 
greater  flexibility  available  to  new    . 
facilities  for  selecting  the  location  of 
their  intakes  and  installing  technologies 
at  lower  costs  relative  to  the  costs 
associated  with  retrofitting  existing 
facilities  and  (2)  the  desire  to  avoid 
economically  impracticable  impacts  on 
energy  prices,  production  costs,  and 
energy  production  that  could  occur  if 
large  numbers  of  Phase  II  existing 
facilities  incurred  costs  that  were  more 
than  "significantly  greater"  than  but  not 
"wholly  out  of  proportion"  to  the  costs 
in  EPA's  record.  At  proposal,  EPA 
invited  comment  on  whether  a 
"significantly  greater"  cost  test  was 
appropriate  for  evaluating  requests  for 
alternative  requirements  by  Phase  II 
existing  facilities  but  did  not  specify 
what  degree  of  difference  in  cost  or  cost 
as  compared  to  benefit  is  "significant". 
Many  conunenters  requested  that 
"significantly"  be  explicitly  defined  for 
the  purposes  of  this  rulemaking. 

At  this  time,  EPA  requests  comment 
on  whether  the  Agency  should  adopt  a 
quantitative  definition  of  "significantly 
greater,"  and  if  so,  what  specific  ratio 
would  be  appropriate. 


IX.  Biology — Supporting  Information 

A.  Entrainment  Survival 

Following  publication  of  the  proposed 
rule,  EPA  reviewed  an  additional  23 
facility  reports  that  evaluated 
entrainment  survival.  To  date,  EPA  has 
reviewed  a  total  of  36  entrainment 
survival  studies.  The  additional  facility 
studies  examined  by  EPA  after 
publication  of  the  proposed  rule  include 
studies  from  the  following  facilities: 
Anclote  Power  Plant,  Bergum  Power 
Station,  Bowline  Point  Generating 
Station,  Connecticut  Yankee  Atomic 
Power  Company,  Contra  Costa  Power 
Plant,  Danskammer  Point  Generating 
Station,  Fort  Calhoun  Nuclear  Station, 
Ginna  Generating  Station,  Indian  Point 
Generating  Station,  Muskingum  River 
Plant,  Northport  Generating  Station, 
Pittsburg  Power  Plant,  and  Roseton 
Generating  Station. 

Based  on  its  review,  EPA  believes  that 
the  entrainment  siuvival  studies 
support  the  use  of  a  default  assimiption 
of  zero  percent  survival  in  the  benefits 
assessment.  The  studies  reviewed  are 
characterized  by  significant  uncertainty 
and  variability  which  complicates 
efforts  to  synthesize  the  various  results 
in  a  manner  that  would  provide  useful 
generalizations  of  the  results  or 
application  to  other  particular  facilities. 
The  primary  issue  with  regard  to  these 
studies  is  whether  the  results  can 
support  a  defensible  estimate  of  survival 
substantially  different  from  the  value  of 
zero  percent  survival  assumed  by  EPA. 
The  review  of  the  studies  has  shown 
that  while  some  individual  organisms 
may  be  alive  in  the  discharge  samples, 
the  proportion  of  the  organisms  that  are 
alive  in  the  samples  is  highly  variable 
and  unpredictable.  The  current  state  of 
knowledge  would  not  support  reliable 
predictions  of  entrainment  siuvival  for 
the  range  of  species,  life  stages,  regions, 
and  facilities  involved  in  EPA's  national 
benefits  estimates.  Therefore,  EPA 
believes  that  the  reported  results  do  not 
provide  a  clear  indication  as  to  the 
extent  of  entrainment  svuvival  above 
zero  percent  to  be  used  as  a  defensible 
assumption  to  calculate  national 
benefits  for  this  rule.  EPA  requests 
comment  on  this  issue. 

The  revised  version  of  Chapter  A7: 
Entrainment  Survival  from  the  Case 
Study  Analysis  for  the  Section  316(b) 
Phase  n  Existing  Facilities  Rule 
provides  more  detailed  information  on 
the  scientific  basis  for  this  position  and 
has  been  added  to  the  docket.  EPA  plans 
to  conduct  a  formal,  external  peer 
review  of  this  dociunent  prior  to  the 
final  rule,  and  results  from  the  peer 
review  will  be  added  to  the  docket 
when  complete.  • 


As  at  proposal,  EPA  notes  that  the 
proposed  rule  language  does  not 
preclude  the  use  of  estimates  of 
entrainment  mortality  and  survival 
when  presenting  a  fair  estimation  of  the 
monetary  benefits  achieved  through  the 
installation  of  the  best  technology 
available,  instead  of  assiuning  100 
percent  entrainment  mortality.  In  EPA's 
view,  estimates  of  entrainment  mortality 
and  survival  used  for  this  purpose 
should  be  based  on  sound  scientific 
studies.  EPA  believes  such  studies 
should  address  times  of  both  full  facility 
capacity  and  peak  abundance  of 
entrained  organisms.  EPA  requests 
comment  on  whether  it  is  appropriate  to 
allow  consideration  of  entrainment 
mortality  and  siuvival  in  benefit 
estimates,  and  if  so,  should  EPA  set 
Tnininiiim  data  quality  objectives  and 
standards  for  a  study  of  entrainment 
mortality  and  survival  used  to  support 
a  site-specific  determination  of  best 
technology  available  for  minimizing 
adverse  environmental  impact.  EPA  also 
requests  comment  on  how  an  applicant 
can  design  and  implement  an 
entrainment  mortaJity  and  survival 
study  to  properly  account  for  those 
organisms  which  may  disintegrate  upon 
passage  through  a  facility.  EPA  may 
decide  to  specify  data  quafity  objectives 
and  standards  either  in  the  final  rule 
language  or  through  guidance. 

B.  Restoration 

Restoration  projects,  when  successful, 
can  recreate  otherwise  lost  natural 
resources.  The  Agency  proposed  in 
§  125.94(d)  (67  FR  17221)  that  a  facility 
may  implement  restoration  measures  in 
lieu  of  or  in  combination  with 
reductions  in  impingement  mortality 
and  entrainment  upon  demonstration  to 
the  Director  that  such  efforts  will 
maintain  fish  and  shellfish  in  the 
waterbody,  including  the  community 
structiue  and  function,  at  a  level 
comparable  to  that  which  would  be 
achieved  through  compliance  with 
standards  proposed  in  §§  125.94(b)  and 
(c)  (67  FR  17221). 

The  Agency  believes  restoration 
projects  have  the  potential  to  mitigate 
harm  to  fish  and  shellfish  from  cooUng 
water  intake  structures.  However, 
careful  execution  of  these  projects  is 
vital  to  their  successful  use  (see  '*Note 
to  Docket  on  Restoration  Information 
Sovuces.")  Use  of  good  practices  drawn 
frt)m  historical  experiences  with 
restoration  increases  the  probabifity  of 
restoration  project  success,  and 
therefore,  reduces  environmental  and 
compliance  costs  associated  with 
project  failure.  Therefore,  EPA  is 
considering  requiring  the  following 
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practices  during  the  development  of 
restoration  projects: 

•  Documentation  of  sources  and 
magnitude  of  uncertainty  in  expected 
restoration  project  performance 

•  Creation  and  implementation  of  an 
adaptive  management  plan 

•  Use  of  an  independent  peer  review  to 
evaluate  restoration  proposals 

These  practices  are  described  in  greater 
detail  below.  This  discussion 
supplements  the  discussions  and 
requirements  for  restoration  found  in 
the  Phase  II  proposal. 

1 .  Documentation  of  Sources  and 
Magnitude  of  Uncertainty 

A  clear  and  thorough  documentation 
of  the  sources  and  nature  of  uncertainty 
in  predictions  of  a  project's  ability  to 
meet  performance  targets  is  vital  to  fully 
evaluating  the  capabilities  of  a  project 
and  subsequently  taking,  as  necessary, 
the  appropriate  steps  to  prevent  or 
compensate  for  potential  performance 
shortfalls.  Restoration  projects  in 
particular  require  careful 
documentation  because  of  the 
uncertainties  found  in  the  current  state 
of  the  art.  Documentation  of  uncertainty 
must  be  quantitative  wherever  possible, 
qualitative  otherwise,  and  make  use  of 
sound  statistical  techniques.  The 
Agency  is  considering  requiring 
permittees  to  submit  documentation  of 
uncertainty  as  part  of  the  information 
required  under  proposed  §  125.95(b)(5). 

Because  of  the  complexity  and 
evolving  nature  of  restoration  projects  as 
an  environmental  management  tool, 
most  will  have  several  areas  of 
uncertainty  in  descriptions  of  their 
performance.  These  cueas  may  include 
project  organism  productivity,  time  lag 
before  full  productivity,  and  comparison 
of  compensatory  project  performance 
with  adverse  environmental  impact 
measurements,  among  others.  The 
Agency  solicits  comment  on  these  and 
other  areas  of  uncertainty  in  restoration 
projects  and  on  appropriate  methods  for 
their  characterization.  Sample 
regulatory  language  is  offered  below 
(new  language  is  in  italic): 

Add  to  Section  125.95(b)(5): 

(ii)  A  quantification  of  the  combined 
benefits  from  implementing  design  and 
construction  technologies,  operational 
measures  and/or  restoration  measures  and 
the  proportion  of  the  benefits  that  can  be 
attributed  to  each.  This  quantiTication  must 
include:  the  percent  reduction  in 
impingement  mortality  and  entrainment  that 
would  be  achieved  through  the  use  of  any 
design  and  construction  technologies  or 
operational  measures  you  have  selected  (i.e., 
the  benefits  you  would  achieve  through 
impingement  and  entrainment  reduction);  a 
demonstration  of  the  benefits  that  could  be 


attributed  to  the  restoration  measures  you 
have  selected:  a  demon.stration  that  the 
combined  benefits  of  design  and  construction 
technologies,  operational  measures,  and/or 
restoration  measures  will  maintain  fish  and 
shellfish  at  a  level  comparable  to  that  which 
would  be  achieved  under  §  125.94.  If  it  is  not 
possible  to  demonstrate  quantitatively  that 
restoration  measures  such  as  creation  of  new 
habitats  to  serve  as  spawning  or  nursery  areas 
or  establishment  of  riparian  buffers  will 
achieve  comparable  performance,  you  may 
make  a  qualitative  demonstration  that  such 
measures  will  maintain  fish  and  shellfish  in 
the  waterbody  at  a  level  substantially  similar 
to  that  which  would  be  achieved  under 
§  125.94.  To  the  extent  that  restoration 
measures  are  relied  upon,  the  documentation 
should  include  a  discussion,  and 
quantification  where  feasible,  of  uncertainty 
associated  with  the  implementation  and 
results  of  these  measures. 

2.  Adaptive  Management 

Under  adaptive  management,  an  approach 
is  chosen  to  address  a  problem  and  its 
effectiveness  monitored  during  its 
implementation.  Information  from  this 
monitoring  is  then  used  to  make  adjustments, 
as  necessary,  to  the  approach.  Adaptive 
management  is  a  particularly  useful  method 
when  the  outcome  of  a  chosen  approach  is 
uncertain.  Because  of  the  uncertainty  and 
evolving  nature  of  restoration  projects  as  an 
environmental  management  tool,  the  Agency 
is  considering  requiring  permittees  who 
choose  to  utilize  restoration  projects  to  create 
and  implement  an  adaptive  management 
plan.  Permittees  would  submit  this  plan  to 
the  Director  as  part  of  the  information 
required  under  §  125.95(b)(5). 

The  adaptive  management  plan  would 
outline,  to  the  extent  possible,  the  actions  a 
permittee  would  take  should  monitoring  df 
project  performance  indicate  deviation  of 
performance  from  acceptable  levels.  The  plan 
would  describe,  quantitatively  where 
possible,  the  performance  levels  at  which 
project  adjustment  would  be  necessary. 

The  adaptive  management  process  relies 
heavily  on  adequate  performance 
measurement  methods  and  metrics  to  alert 
project  managers  to  project  deviations  from 
expected  performance  levels  or  to  indicate 
that  a  project  is  meeting  performance  goals. 
It  is  important  for  these  reasons  that  project 
planners  choose  performance  metrics  that 
reflect  attainment  of  project  goals  (i.e., 
maintenance  of  Hsh  and  shellfish  levels  in  a 
waterbody)  as  accurately  and  directly  as 
possible.  Proxy  measurement  methods 
should  be  used  with  adequate  caution. 
Project  planners  should  also,  where  feasible, 
monitor  for  information  useful  for  making 
corrections,  as  needed,  in  a  project's 
performance.  The  Agency  is  considering 
requiring  that  permittees  would  stipulate 
performance  measurement  methods  and 
metrics  in  their  monitoring  plan.  (See 
proposed  §  125.95(b)(7)  (67  FR  17178, 
17224)).  Sample  regulatory  language  is 
offered  below  (new  language  is  in  italic): 

Add  to  §  125.95(b)(5): 

(iii)  A  plan  utilizing  the  adaptive 
management  method  for  implementing  and 
maintaining  the  efficacy  of  the  restoration 


measures  you  have  selected  and  supporting 
documentation  to  show  that  the  restoration 
measures,  or  the  restoration  measures  in 
combination  with  design  and  construction 
technology(is)  and  operational  measures,  will 
maintain  the  fish  and  shellfish  in  the 
waterbody,  including  the  community 
structure  and  function,  to  a  level  comparable 
or  substantially  similar  to  that  which  would 
be  achieved  through  §  125.94(b)  or  (c). 

EPA  requests  comment  on  requiring 
an  adaptive  management  plan  for 
restoration  projects. 

3.  Independent  Peer  Review 

One  challenge  of  successful 
restoration  planning  is  the  coordination 
of  information  from  a  large  number  of 
scientific  disciplines,  particularly 
hydrology,  landscape  ecology,  and 
organismal  biology.  The  Agency 
believes  a  thorough,  multi-disciplinary 
review  of  restoration  proposals  would 
help  to  ensure  their  quality  and 
therefore  maximize  the  probability  of 
project  success.  The  Agency  is 
concerned,  however,  that  thorough 
review  of  restoration  proposals  may 
place  a  significant  additional  burden  on 
the  review  capacities  of  permit  writers, 
the  majority  of  whom  are  trained 
primarily  in  the  engineering  sciences. 
To  aid  permit  writers  in  their  review  of 
restoration  proposals  and  to  aid 
permittees  in  ensuring  that  the  full 
range  of  pertinent  expertise  is  brought  to 
bear  upon  project  plans,  the  Agency  is 
considering  requiring  that  the 
information  a  facility  develops  under 
proposed  §§  125.95(b)(5)  and  (7)  in 
support  of  its  restoration  plan  undergo 
an  independent  peer  review  prior  to  the 
plan's  submission  to  the  Director.  EPA 
is  considering  whether  a  facility  should 
be  required  to  choose  the  members  of 
the  peer  review  panel  in  consultation 
with  Federal,  State,  and  Tribal  fish  and 
wildlife  management  agencies  with 
responsibility  for  fish  and  shellfish 
potentially  affected  by  the  facility 
cooling  water  intake  structure.  The  peer 
reviewers  would  be  scientists  who  are 
otherwise  independent  of  the  permitting 
process  for  the  facility  and  who,  as  a 
panel,  have  the  appropriate  multi- 
disciplinary  expertise  for  the  review  of 
the  restoration  proposal.  Peer  reviewers 
would  be  charged  with  evaluating 
specific  elements  of  each  restoration 
proposal  [e.g.,  the  quantitative  or 
qualitative  descriptions  of  the 
uncertainty  associated  with  restoration 
goals  and  projected  outcomes,  delays 
between  project  initiation  and  when  a 
restoration  program  shows  measurable 
success,  and  the  nexus  between 
impingement  and  entrainment  losses 
and  the  productivity  of  the  proposed 
restoration  program.).  If  permittees 
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decided  to  combine  restoration 
measures  with  technologies  or 
operational  measures,  they  would 
provide  peer  reviewers,  for  background 
information  purposes,  with  access  to 
materials  for  submission  to  the  Director 
under  proposed  §§  125.95(b)(2)-(4).  EPA 
requests  comment  on  whether  adding  a 
peer  review  requirement  may  add 
expense  and  delay  to  the  permitting 
process  and,  if  so,  what  might  be  the 
extent  of  the  expense  or  delay.  EPA  also 
requests  comment  on  whether  a  peer 
review  may  result  in  cost  savings  by 
ensuring  that  restoration  projects  are 
effective  and  cost-effective.  If  EPA  were 
to  add  such  a  requirement,  regulatory 
language  might  be  modified  as  follows: 
Add  to  Section  125.95(b)(5): 

(vi)  The  final  report  from  an  independent 
peer  review  of  the  items  you  submit  under 
{b)(5)(I),  (ii),  (iii),  (iv),  (v),  and  (b)(7)  of  this 
section.  You  must  choose  the  peer  reviewers 
in  consultation  with  Federal,  State,  and 
Tribal  fish  and  wildlife  management  agencies 
with  responsibility  for'fish  and  wildlife 
potentially  affected  by  your  cooling  water 
intake  structure. 

EPA  requests  comment  on  adding 
such  a  requirement. 

C.  Request  for  Impingement  and 
Entrainment  Data 

EPA  solicits  data  on  additional 
impingement  and  entrainment  at 
facilities  withdrawing  cooling  water 
from  surface  waters  of  the  U.S.  Facilities 
responding  to  EPA's  questionnaire 
surveys  reported  studies  of 
impingement  or  entrainment  at  the 
following  water  sources:  estuary  or  tidal 
river,  98  facilities;  freshwater  stream  or 
river,  201  facilities;  the  Great  Lakes,  20 
facilities;  lake  or  reservoir,  74  facilities; 
ocean,  21  facilities.  Despite  the  large 
number  of  facilities  reporting  studies  in 
fi^shwater,  EPA  has  received  relatively 
few  such  studies.  To  date,  EPA  has 
received  approximately  20  studies  &Y)m 
inland  facilities.  Thus,  EPA  especially 
requests  recent  impingement  and 
entrainment  studies  and  data  for 
freshwater  sources  (streams,  rivers, 
lakes,  and  reservoirs).  Please  see  the 
section  entitled  FOR  FURTHER 
INFORMATION  CONTACT  at  the  beginning  of 
this  notice  for  technical  points  of 
contact  to  whom  studies  and/or  data 
may  be  submitted. 

X.  National  Benefits 

A.  Case  Study  Clarifications  and 
Corrections 

EPA  had  numerous  lengthy  telephone 
conferences  with  industry  and 
environmental  groups  to  respond  to 
questions  on  the  cost-benefit  analysis 
presented  at  proposal.  EPA  also 


provided  detailed  written  responses  to 
these  questions  in  a  series  of 
memoranda  provided  to  commenters 
during  die  summer  of  2002.  These 
materials  are  entitled:  "Appendix  2: 
Summary  of  CBI  and  Non-CBI  Facilities 
from  Questioimaires,"  "Response  to 
UWAG  Questions  Re:  Phase  II  Proposal 
Record,  Revised  December  2,  2002," 
"Appendix  1:  Additional  Detail  on 
Extrapolatiota,"  "Appendix  3:  Tables  1- 
4,"  "Response  tp  Riverkeeper  Questions 
Regarding  Phase  11  Proposal  Record, 
Revised  July  31,  2002,"  "Example 
calculations  for  national  extrapolation," 
"Responses  to  Riverkeeper  Questions  on 
§  316(b)  Phase  II  Case  Study  Benefits 
Analyses,"  "Responses  to  PG&E 
Questions  about  the  §  316(b)  Phase  II 
Brayton  Point  Case  Study,"  "Responses 
to  Riverkeeper  FoUow-Up  Questions  on 
§  316(b)  Phase  II  Case  Study  Benefits 
Analyses,"  "Responses  to  Riverkeeper 
Questions  on  §  316(b)  Phase  II  Case 
Study  Benefits  Aiialyses,"  and 
"Responses  to  Riverkeeper  Questions 
About  the  §  316(b)  Phase  U  Case  Study 
I&E  Analyses."  The  memorandum 
entitled  "Analytical  and  Clerical  Errors 
in  the  §  316(b)  Phase  n  Case  Study 
Document,  Preamble,  and  Economic  and 
Benefits  Analysis"  is  an  additional 
memorandum  that  corrects  any  clerical 
or  analytical  errors  that  were  identified 
subsequent  to  proposal. 

B.  Regional  Approach  to  Developing 
Benefits  Estimates 

1.  Objectives  of  Regional  Approach 

In  its  analysis  for  section  316(b)  Phase 
II  proposal,  EPA  relied  on  nine  case 
studies  to  estimate  the  potential 
economic  benefits  of  reduced 
impingement  and  entrainment.  EPA 
extrapolated  facility-specific  estimates 
to  other  facilities  located  on  the  same 
waterbody  type  and  summed  the  results 
for  all  watert)ody  types  to  obta^ 
national  estimates.  A  number  of 
commenters  expressed  concern  about 
this  method  of  extrapolation,  noting  that 
even  within  the  same  water  body  type, 
there  are  important  ecological  and 
socioeconomic  differences  among 
different  regions  of  the  country.  For 
example,  commercial  and  recreational 
fisheries  of  Atlantic  Coast  estuaries  are 
substantially  different  bom  those  of 
Pacific  Coast  estuaries. 

To  address  this  concern,  EPA  has 
revised  the  design  of  its  analysis  to 
examine  cooling  water  intake  structure 
impacts  at  the  regional-scale.  The 
regional  approach  to  developing 
national  benefits  estimates  involves 
evaluating  changes  in  impingement  and 
entrainment  losses  and  the  associated 
monetary  values  for  improved 


recreational  and  commercial  catch  and 
nonuse  value  of  these  changes  in 
impingement  and  entraiiunent,  at  the 
regional  level.  The  estimated  benefits 
will  then  be  aggregated  across  all 
regions  to  yield  the  national  benefit    ' 
estimate.  For  this  analysis,  coastal 
regions  are  fisheries  regions  defined  by 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  National 
Marine  Fisheries  Service  (NMFS). 
Freshwater  facilities  are  grouped  into 
either  the  Great  Lakes  region  or  the 
interior  region  of  the  U.S.  (The  regional 
approach  is  further  discussed  in  the 
document  entitled  "Regional 
Methodology  Used  in  the  section  316(b) 
Phase  n  Notice  of  Data  Availability.") 
EPA  believes  that  these  regional 
definitions  are  both  ecologically  and 
economically  meaningful,  and  offer  a 
better  scale  of  resolution  upon  which  to 
base  estimates  of  national  impacts  and 
benefits. 

EPA  is  proposing  this  regional 
analytical  approach  for  this  national 
rulemaking  effort,  but  is  not  advocating 
this  approach  for  impact  and/or  benefits 
analyses  that  might  be  conducted  for 
individual  National  Pollution  Discharge 
Elimination  System  (NPDES)  permits. 
At  the  individual  permit  level  it  should 
be  generally  necessary  to  conduct  a 
more  detailed,  site-specific  analysis  of 
the  environmental  ramifications  of  the 
cooling  water  intake  structures  governed 
by  the  permit  in  question  than  is 
necessary  or  feasible  for  this  national- 
level  rulemaking, analysis.  Such  a  site- 
specific  analysis  to  support  a  permit 
might,  for  example,  consider  detailed, 
species  specific  information  on 
impingement  mortality  and 
entrairmient,  different  factors,  or  use 
different  approaches  in  estimating  total 
benefits. 

In  addition,  EPA  received  a  number  of 
comments  on  the  valuation  approaches 
applied  to  evaluate  the  proposed  rule.  In 
estimating  benefits  of  the  proposed  rule 
for  each  case  study,  the  Agency  used 
several  valuation  approaches  that  are 
the  focus  of  this  NODA:  (1)  Commercial 
fishery  benefits  were  valued  using 
market  data;  (2)  recreational  fishery 
benefits  were  valued  using  both  primary 
research  and  benefit  transfer  irom  other 
norunarket  valuation  studies;  (3)  nonuse 
benefits  were  estimated  based  on 
benefits  transfer  using  the  "50  percent 
rule"  (i.e.,  50  percent  of  use  value). 

Several  commenters  posed  questions 
or  expressed  concern  with  how  the 
Agency  at  proposal  attempted  to  convert 
projected  changes  in  commercial 
landings  into  suitable  measures  of 
producer  and  consumer  surplus.  Most 
comihenters  agreed  that  properly 
executed  benefits  transfer  is  an 
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appropriate  method  for  valuing 
nonmarket  goods,  and  they  pointed  out 
that  original  travel  cost  analysis  is  one 
of  the  most  appropriate  approaches  for 
estimating  recreational  use  benefits. 
Most  commenters  agreed  that  nonuse 
values  are  difficult  to  estimate.  Stated 
preference  methods  have  been  the  most 
commonly  used  methods  for  estimating 
nonuse  beneBts.  With  these  methods, 
people  are  asked  through  surveys  to 
state  their  willingness  to  pay  for 
particular  ecological  improvements, 
such  as  increased  protection  of  aquatic 
species  or  habitats  with  particular 
attributes.  According  to  these 
commenters,  benefits  transfer  is  the 
second  best  approach  if  conducting  an 
original  stated  preference  study  is  not 
feasible.  Some  commenters 
recommended  that  EPA  use  benefits 
transfer  for  valuing  improved  protection 
of  threatened  and  endangered  species. 

EPA  notes  that  there  are  advantages 
and  disadvantages  associated  with  using 
stated  preference  studies  to  value  non- 
use  benefits.  On  the  one  hand,  there  are 
no  other  generally  accepted  methods 
available  for  identifying  and  measuring 
non-use  benefits  for  a  non-market  good 
or  service.  Benefit  transfer  methods 
used  for  estimating  non-use  benefits 
must  ultimately  rely  on  stated 
preference  studies  that  independently 
assess  non-use  benefits.  On  the  other 
hand,  there  is  evidence  that  stated 
preference  methods  can  over-estimate  or 
misrepresent  values  because  of  a 
niunber  of  difficulties  linked  to  the 
hypothetical  nature  of  the  siuvey 
instrument.  These  difficulties  include 
(1)  the  absence  of  a  real  budget 
constraint  (though  survey  respondents 
are  often  requested  to  think  about  their 
income  constraints  and  purchases  prior 
to  stating  their  preferences],  and  (2)  a 
frequent  focus  in  the  survey  instrument 
on  a  limited  niunber  of  resources  or 
amenities  to  the  exclusion  of  others. 
However,  substantial  research  has  been 
conducted  to  show  that  potential  bias 
associated  with  hypothetical  bids,  lack 
of  income  constraint  consideration, 
complex  amenities,  and  whole/part 
complications  is  often  manageable 
through  careful  survey  design  and 
pretesting,  and/or  may  be  accounted  for 
through  adjustments  to  utility-theoretic 
values  derived  from  stated  preference 
studies  (see,  e.g..  Carson,  et  al.,  1996). 

In  order  to  address  some  of  the 
sources  of  bias  in  stated  preference 
studies,  a  number  of  "best  practices"  for 
conducting  stated  preferences  surveys 
and  using  them  in  policy  analysis  have 
evolved  over  the  past  decade.  In  1992, 
the  National  Oceanic  and  Atmospheric 
Administration  convened  a  panel  of 
economic  and  survey  research  experts. 


who  had  no  vested  interest  in  stated 
preference  methods,  to  conduct  hearings 
on  the  validity  of  the  contingent 
valuation  (CV)  method  (form  of  stated 
preference)  (FR  58:19,  4601-14,  1993). 
This  panel  issued  proposed  guidelines, 
consisting  of  a  number  of 
recommendations  about  survey  design 
and  implementation,  "compliance  with 
which  would  define  an  ideal  CV 
survey." 

The  panel's  general  guidelines 
address  the  following  issues:  Sample 
type  and  size;  minimizing 
nonresponses;  use  of  personal 
interviews;  pretesting  for  interviewer 
effects;  reporting;  careful  pretesting  of  a 
CV  questionnaire;  conservative  design; 
elicitation  format;  referendum  format; 
accurate  description  of  the  program  or 
policy;  pretesting  of  photographs; 
reminder  of  undamaged  substitute 
commodities;  adequate  time  lapse  from 
the  accident;  temporal  averaging;  "no- 
answer"  option;  yes/no  follow-ups; 
cross-tabulations;  checks  on 
understanding  and  acceptance; 
alternative  expenditure  possibilities; 
deflection  of  transaction  value;  steady 
state  or  interim  losses;  present  value 
calculations  of  interim  losses;  advance 
approval;  burden  of  proof;  and  reliable 
reference  surveys. 

The  NOAA  panel  concluded  that  (1) 
non-use  (referred  to  by  the  panel  as 
passive-use)  losses  are  a  meaningful 
component  of  environmental  damages; 
(2)  it  is  plausible  that  the  results  of  CV 
surveys  may  be  variable,  sensitive  to 
details  of  the  survey  instrument  used, 
and  vulnerable  to  upward  bias;  (3) 
under  the  suggested  guidelines  and 
conditions,  CV  studies  convey  reliable 
information — "the  more  closely  the 
guidelines  are  followed,  the  more 
reliable  the  result  will  be.  It  is  not 
necessary,  however,  that  every  single 
injunction  be  completely  obeyed;"  (4) 
"To  the  eii^ent  that  the  design  of  CV 
instruments  makes  conservative  choices 
*   *   *,  this  intrinsic  (upward)  bias  may 
be  offset  or  even  over-corrected;"  and 
(5)  a  well-conducted  CV  survey 
"contains  information  that  judges  will 
wish  to  use,  in  combination  with  other 
evidence,  including  the  testimony  of 
expert  witnesses." 

In  addition  to  the  guidelines 
generated  by  the  NOAA  panel.  The 
Office  of  Management  and  Budget 
(OMB).  in  its  recent  Draft  2003  Report 
to  Congress  on  the  Costs  and  Benefits  of 
Federal  Regulations  (68  FR  5492,  Feb.  3, 
2003),  comments  on  the  use  of  stated 
preference  studies  as  it  relates  to  policy/ 
regulatory  analysis.  OMB  notes  that  "the 
contingent  valuation  instrument  must 
portray  a  realistic  choice  situation  for 
respondents — where  the  hypothetical 


choice  situation  corresponds  closely 
with  the  policy  context  to  which 
estimates  will  be  applied."  (68  Fed. 
5519.)  OMB  also  provides  specific 
guidelines  for  sampling,  survey  design, 
transparency  and  replicability  of  results, 
and  benefit  transfer. 

In  response  to  comments,  EPA  made 
the  following  changes  to  the  analysis: 
(1)  Developed  original  or  used  available 
region-specific  recreational  angler 
behavior  models  to  estimate  recreational 
fishing  benefits  from  reduced 
impingement  and  entrainment;  (2) 
refined  its  commercial  fishery  analysis; 
and  (3)  developed  a  revised  benefit 
transfer  approach  to  estimate  total  value 
(including  nonuse  values)  of 
impingement  and  entrainment  losses  for 
conunercial,  recreational,  and  forage 
species.  In  addition,  EPA  also  carefully 
examined  available  evidence  concerning 
total  benefits,  including  use  and  nonuse 
values  from  the  surface  water  valuation 
studies  that  are  potentially  applicable  to 
the  section  316(b)  regulation.  Section 
E.2  of  today's  notice  siunmarizes  EPA's 
findings  frx)m  the  review  of  the  surface 
water  valuation  studies  and  outlines 
further  steps  in  developing  an  approach 
for  analyzing  nonuse  value  of  the 
aquatic  resources  affected  by 
impingement  and  entrainment  for  the 
final  rule  analysis. 

In  this  NODA,  EPA  presents  its 
regional  methodology  and  use  benefits 
estimates  for  two  regions.  Northern 
California  and  the  North  Atlantic. 
Regional  definitions  are  provided  in  the 
following  section,  followed  by  a 
summary  of  methods  and  results  for 
commercial  and  recreational  fishing. 
Discussion  of  a  possible  methodology 
for  estimating  nonuse  benefits  and  some 
preliminary  results  are  presented  in 
Section  E. 

2.  Study  Regions 

The  Agency  identified  eight  study 
regions  based  on  similarities  in  the 
physical  characteristics  of  the  affected 
water  bodies,  aquatic  species  present  in 
the  area,  and  characteristics  of 
commercial  and  recreational  fishing 
activities  in  the  area.  EPA  used  NMFS 
definitions  of  marine  fishery  regions  to 
define  the  six  coastal  regions.  Table  X- 
1  presents  these  geographic  areas  and 
the  number  of  facilities  included  in  each 
marine  fishery  region.  A  total  of  124 
Phase  II  facilities  are  withdrawing  water 
{torn  the  nation's  estuaries  and  oceans. 
Facilities  in  the  Great  Lakes  region 
include  all  those  that  withdraw  water 
from  Lakes  Ontario,  Erie,  Michigan, 
Huron,  and  Superior  or  are  located  o^ 
a  waterway  with  open  passage  of  Great 
Lakes  fishery  species  to  a  Great  Lake 
and  within  30  miles  of  the  lake.  There 
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are  55  facilities  in  the  Great  Lakes 
Region.  The  remaining  372  facilities 


were  included  in  the  Interior  region  of 
the  U.S.  , 

Table  X-1.— Definition  of  Coastal  Regions 


Region 

Geographic  area 

Number  of 
estuarine 
facilities 

Number  Of 
ocean  facilities 

Total  number 
of  facilities 

North  Atlantic 

Maine,    New   Hampshire,   Massachusetts,    Rhode   Island, 

Connecticut. 
New  York,  New  Jersey,  Delaware,  Maryland  and  Virginia  .... 

Nortti  Carolina,  Souffi  Carolina,  Georgia,  East  Florida  

West  Florida,  Alabama,  Missouri,  Louisiana,  Texas 

All  Counties  Nortti  of  Point  Corx:eption  

19 

43 
13 
20 

6 
2 

2 

1 

1 
3 
2 
9 

21 

Mid  Atlantic           

44 

South  Atlantic  

14 

Gulf  of  Mexico      

23 

NnrthAm  California 

8 

^TuithAffTi  r^Alifomid 

All  Counties  South  of  Point  Conception _ 

11 

103 

18 

121 

rine  and  Ocean  Facili- 
ties ■. 

•  In  addition,  tfrere  are  3  ocean  facilities  in  Hawaii  that  are  not  included  in  ttie  NMFS-defined  regions. 


The  analysis  of  direct  use  benefits  for 
each  region  proceeds  in  three  steps:  (1) 
Estimating  regional  impingement  and 
entrainment  losses;  (2)  estimating 
benefits  to  recreational  anglers  from 
improved  fishing  opportimities  due  to 
reduced  impingement  and  entraiiunent 
based  on  a  region-specific  valuation 
function;  and  (3)  estimating  benefits 
bom  improved  commercial  fishery 
yield.  The  following  sections  discuss 
each  of  these  steps  in  detail. 

3.  Estimating  Risgional  Impingement  and 
Entrainment  Losses 

a.  Species  Groups 

For  the  case  studies  presented  at 
proposal,  EPA  conducted  species- 
specific  analyses  of  impingement  and 
entraiiunent  on,a  facility-specific  basis. 
For  the  new  regional  studies.  EPA  is 
evaluating  species  groups  comprised  of 
species  with  similar  life  histories. 
Groups  are  based  on  family  groups  or 
groups  used  by  NMFS  for  landings  data. 
For  example,  bay  goby,  blackeye  goby, 
yellowfin  goby,  and  other  gobies  are 
grouped  together  as  "gobies."  For  the 
regional  studies,  EPA  evaluated 
impingement  and  entrainment  rates  for 
such  species  groups  and  developed  a 
regional  total  impingement  and 
entrainment  estimate  by  summing 
results  for  each  group.  An  exception 
was  made  for  species  of  exceptionally 
high  commercial  or  recreational  value 
(e.g.,  striped  bass).  Such  species  were 
evaluated  as  single  species. 

Aggregation  oi  species  into  groups  of 
similar  species  facilitated 
parameterization  of  the  fisheries  models 
used  by  EPA  to  evaluate  facility 
impingement  and  entrainment 
monitoring  data.  As  noted  by  many 
commenters  and  by  EPA  in  the  section 
316(b)  Phase  II  Case  Study  Document, 
life  history  data  are  very  limited  for 


many  of  the  species  that  are  impinged 
and  entrained.  As  a  result,  there  are 
many  data  gaps  for  individual  species. 
To  overcome  this  limitation,  in  its  new 
studies  EPA  used  the  available  Ufe 
history  data  for  closely  related  species 
to  construct  a  single  representative  life 
history  for  a  given  species  group.  For 
previously  completed  case  studies,  EPA 
used  the  species-specific  life  history 
information  that  was  previously 
developed  and  then  aggregated 
impingement  and  entrainment  results 
for  the  species  within  a  given  group  to 
obtain  a  group  estimate.  The  dociunent. 
"Regional  Methodology  Used  in  the 
section  316(b)  Phase  11  Notice  of  Data 
Availability."  summarizes  the  regional 
methodology.  The  docmnents, 
"Appendix  1:  Life  History  Parameter 
Values  Used  to  Evaluate  I  and  E  in  the 
North  Atlantic  Region,"  and  "Appendix 
2:  Life  History  Parameter  Values  Used  to 
Evaluate  I  and  E  in  the  Northern 
CaUfomia  Region,"  provide  tables  of  all 
of  the  life  history  data  and  data  sources 
used  by  EPA  for  the  two  regional 
analyses  presented  in  this  NODA. 

EPA  believes  that  the  species  group 
approach  is  appropriate  for  the  national 
rulemaking  given  the  many  data 
limitations  associated  with  our  lack  of 
knowledge  of  specific  fish  life  histories, 
particularly  the  growth  and  mortahty 
rates  of  early  life  stages.  At  the 
individual  permit  level,  more  detailed 
information  should  be  available  based 
on  the  data  collected  to  support  a  permit 
appUcation  (see,  for  example,  the 
proposed  permit  application 
requirements  at  §  122.21  (r)  and 
§125.95). 

b.  Impingement  and  Entrainment 
Methods 

EPA  evaluated  faciUty  impingement 
and  entrainment  monitoring  data  for  all 


individual  fish  species  with  losses  over 
one  percent  of  the  facility  total.  EPA 
converted  aiuiual  impingement  and 
entrainment  losses  for  each  species 
group  into  (1)  age  1  equivalents,  (2) 
fishery  yield,  and  (3)  biomass 
production  foregone  using  standard 
fishery  modeling  techniques  (Ricker, 
1975;  Hilbom  and  Walters,  1992;  Quiim 
and  Deriso.  1999).  Details  of  these 
methods  are  provided  in  Chapter  A5  of  • 
Part  A  of  the  section  316(b)  Phase  D 
Case  Study  Document,  except  for  the 
corrections  given  in  the  preceding 
section  "Case  Study  Corrections  and 
Clarifications"  and  the  changes  noted 
below.  Section  A5— 4  of  Chapter  A5 
discusses  data  ujicertainties.  For  all 
analyses,  EPA  assiuned  100% 
entrainment  mortality  based  on  the 
analysis  of  entrainment  survival  studies 
presented  in  Chapter  A7  of  Part  A  of  the 
section  316(b)  Phase  n  Case  Study 
Document 

(1)  Yield  Equation 

As  several  commenters  pointed  out, 
the  equation  for  yield  presented  in 
Chapter  A5  of  the  section  316(b)  Phase 
II  Case  Study  Dociunent,  contains  a 
typographical  error.  The  correct 
equation  is: 
n  =  A,  A"  Lit  Sja  Wa  [FJ  Za){\  -  e-^ 

")    .  . 

where: 
y*  =  foregone  yield  (pounds)  due  to 

impingement  and  entrainment 

losses  in  year  k 
Lik  =  losses  of  individual  fish  of  stage  / 

in  the  year  k 
Sja  =  ciunuiative  survival  fraction  from 

stage  j  to  age  a 
Wa  =  average  weight  (pounds)  of  fish  at 

age  a 
Fa  =  instantaneous  aimual  fishing 

mortality  rate  for  fish  of  age  a 
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Za  =  instantaneous  annual  total 
mortality  rate  for  fish  of  age  a 

EPA  would  like  to  note  that  it  verified 
that  the  correct  equation  was  used  for 
the  case  study  analyses.  The  error  was 
only  in  the  transcription  of  the  equation 
in  Chapter  A5. 

(2)  Trophic  Transfer  Rates  Used  To 
Model  Production  Foregone 

For  the  case  studies  submitted  at 
proposal,  EPA  used  a  simple  model  of 
trophic  structure  and  trophic  transfer 
efficiency  to  estimate  the  yield  of 
harvested  species  that  is  lost  because  of 
the  loss  of  forage  species  to 
impingement  and  entrainment  (see 
Chapter  A5  of  Part  A  of  the  section 
316flj)  Phase  II  Case  Study  Document 
for  details).  The  net  trophic  transfer 
efficiency  in  that  model  was  2.5  percent. 
Based  on  additional  review  of  the 
scientific  literature.  EPA  has  modified 
the  model  so  that  the  net  trophic 
transfer  efficiency  is  20  percent.  This 
transfer  efficiency  is  used  in  natural 
resource  damage  assessments  involving 
injuries  to  fish,  as  discussed  in  Reed  et 
al.  (1994).  Although  this  change  in 
transfer  efficiency  increases  the  portion 
of  the  total  yield  attributable  to  the 
consumption  of  forage  fish,  the  net 
effect  is  insignificant  because  the 
trophic  transfer  pathway  accounts  for  a 
very  small  portion  of  the  total  foregone 
yield. 

(3)  Impingement  and  Entrainment 
Extrapolation 

To  obtain  regional  impingement  and 
entrainment  estimates,  EPA 
extrapolated  losses  from  facilities  with 
impingement  and  entrainment  data  to 
facilities  without  data.  These  results 
were  then  summed  to  obtain  a  regional 
total.  This  analysis  was  done  separately 
within  each  region  for  different  water 
body  types  (estuaries/tidal  rivers, 
oceans,  Great  Lakes,  inland  freshwater 
rivers  and  lakes). 

Average  annual  results  for  facilities 
with  impingement  and  entrainment  data 
were  averaged  and  extrapolated  on  the 
basis  of  operational  flow,  in  millions  of 
gallons  per  day  (MGD),  to  facilities 
without  data.  The  extrapolation  method 
used,  by  region,  is: 

(Total  losses  at  case  study  facilities/ 
Flow  at  case  study  facilities)  *  Total 
flow  in  the  region 

The  flow  values  used  in  this 
calculation  have  been  weighted 
(weighted  flow  =  average  daily  flow  * 
weight)  using  the  same  facility  weights 
applied  in  the  cost  analysis.  The 
purpose  of  this  weighting  is  to  calculate 
costs  and  benefits  for  all  551  in-scope 


facilities,  based  on  surveys  received 
from  540  facilities. 

The  regional  analyses  incorporated 
data  for  many  more  facilities  than  were 
evaluated  for  proposal,  and  thus 
improved  the  basis  for  EPA's  national 
benefits  estimates. 

(4)  Impingement 

In  the  case  studies  prepared  for 
proposal,  EPA  determined  that  all 
impinged  fish  are  age  1  because  of  a  lack 
of  data  on  the  actual  ages  of  impinged 
fish.  As  several  commenters  pointed 
out,  this  biases  estimates  low  because 
impinged  fish  may  include  older 
individuals  that  are  closer  to  harvestable 
age.  This  is  confirmed  by  data  on  the 
ages  of  impinged  fish  presented  in 
studies  conducted  at  Salem  (PSEG, 
1999)  and  Millstone  (Northeast  Utilities 
Environmental  Laboratory,  1992).  To 
address  this  concern,  the  current  studies 
relax  the  assumption  that  all  impinged 
fish  are  age  1,  and  assume  instead  that 
the  ages  of  impinged  fish  are  1  and 
older,  and  follow  an  age  distribution 
that  is  implied  by  the  associated 
survival  rates.  This  approach  takes  into 
consideration  the  common  observation 
that  relatively  few  older,  larger  fish  are 
impinged.  The  effect  of  this  adjustment 
is  that  a  higher  proportion  of  impinged 
fish  are  assumed  to  survive  until 
harvest.  As  a  result  of  this  adjustment, 
the  estimate  of  foregone  yield  associated 
with  impingement  increases  by  a  factor 
ranging  from  about  three  to  ten, 
depending  on  a  species'  age-specific 
survival  rates. 

4.  Recreational  Fishing  Benefits 

For  the  final  rule  analysis,  EPA's 
analysis  of  recreational  fishing  benefits 
from  reduced  impingement  and 
entrainment  will  be  based  on  region- 
specific  models  of  recreational  anglers' 
behavior  for  seven  of  the  eight  study 
regions:  North  Atlantic,  Mid-Atlantic, 
South  Atlantic,  Gulf  of  Mexico, 
Northern  California,  Southern 
California,  and  Great  Lakes.  EPA's 
analysis  of  benefits  for  the  interior  U.S. 
region  will  combine  an  original  random 
utility  model  (RUM)  for  the  Ohio  River 
and  a  benefit  transfer  approach  for  other 
rivers,  lakes,  and  reservoirs  affected  by 
impingement  and  entrainment. 
Additional  detail  on  the  methods  EPA 
will  use  throughout  the  recreational 
benefits  analysis  are  provided  in  DCN 
5-1008  and  DCN  5-1009.  These 
methods  are  similar  to  the  methods  used 
for  the  Delaware  Bay,  Tampa  Bay,  and 
Ohio  River  case  study  analyses,  but  EPA 
developed  the  travel  coast  models  at  the 
regional  levels. 

For  the  NODA,  EPA  developed 
recreational  anglers'  behavior  models 


for  three  of  the  six  coastal  regions 
including  Northern  and  Southern 
California  and  the  Mid-Atlantic.  Today's 
notice  presents  results  only  for  the 
Northern  California  Region  because 
impingement  and  entrainment  data  are 
not  available  for  the  Mid- Atlantic  and 
Southern  California  regions  at  this  time. 
For  the  final  rule  analysis,  the  Agency 
intends  to  expand  the  Tampa  Bay  case 
study  used  in  the  proposed  rule  analysis 
to  include  the  whole  Gulf  of  Mexico 
region  and  to  develop  an  original  travel 
coast  model  for  the  Great  Lakes  region. 
For  the  South  Atlantic  EPA  is 
considering  using  the  recreational 
anglers'  behavior  models  developed  by 
NMFS.  The  NMFS  model  is  appropriate 
for  benefit  function  transfer  for  the 
North  Atlantic  region,  because  it 
estimates  region-specific  values  for  the 
most  important  species  affected  by 
impingement  and  entrainment  (e.g., 
winter  flounder).  The  Agency  will 
further  assess  the  applicability  of  the 
South  Atlantic  NMFS  model  for 
estimating  benefits  from  reduced 
impingement  and  entrainment  in  the 
South  Atlantic  region  when 
impingement  and  entraiimient  data  for 
this  region  become  available.  If 
necessary,  EPA  will  estimate  a 
recreational  behavior  model  for  the 
South  Atlantic  region  to  support 
valuation  of  the  most  important  species 
affected  by  impingement  and 
entrainment  in  this  region. 

The  regional  recreational  fishing 
studies  use  information  on  recreational 
anglers'  behavior  to  infer  anglers' 
economic  value  for  the  quality  of  fishing 
in  the  case  study  areas.  "The  model's 
main  assumption  is  that  anglers  will  get 
greater  satisfaction,  and  thus  greater 
economic  value,  from  sites  where  the 
catch  rate  is  higher  due  to  reduced 
impingement  and  entrainment,  all  else 
being  equal.  This  benefit  may  occur  in 
two  ways:  First,  an  angler  may  get 
greater  enjoyment  finm  a  given  fishing 
trip  when  catch  rates  are  higher,  and 
thus  get  a  greater  value  per  trip;  second, 
anglers  may  take  more  fishing  trips 
when  catch  rates  are  higher,  resulting  in 
greater  overall  value  for  fishing  in  the 
region. 

EPA  will  rely  on  the  following 
primary  data  sources  in  the  regional 
analyses  of  recreational  fishing  benefits: 

•  For  the  six  coastal  regions,  EPA 
intends  to  use  the  NMFS  Marine 
Recreational  Fishing  Statistics  Survey 
(MRFSS)  combined  with  the  Add-On 
MRFSS  Economic  Survey  (AMES) 
(NMFS,  1994;  1997;  2000); 

•  For  the  Great  Lakes  region  the 
Agency  is  considering  using  the  1995 
Michigan  Recreational  Anglers  survey  to 
develop  a  RUM  model.  The  Agency  will 


apply  estimated  values  bom  Michigan 
sites  to  Great  Lakes  sites  in  other 
affected  states.  To  transfer  values  from 
the  Michigan  study  to  other  Great  Lakes 
states,  EPA  is  considering  using 
information  from  state-level  anglers' 
surveys  on  recreational  fishing 
participation,  targeted  species,  and  site- 
specific  catch  rates  at  Great  Lakes 
recreational  fishing  sites. 

•  For  the  interior  U.S.  region,  the 
Agency  is  also  considering  using  the 
2000  National  Survey  of  Recreation  and 
Environment  and  the  National  Survey  of 
Fishing,  Hunting  and  Wildlife- 
Associated  Recreation  (U.S.  Fish  and 
Wildlife  Service,  1996;  2001)  to  estimate 
the  value  of  recreational  fishery  losses 
from  impingement  and  entrainment  at 
cooling  water  intake  structiu^s  located 
on  rivers,  lakes,  and  reservoirs.  DCN  5- 
1310  and  DCN  5-1311  provide  further 
information  on  these  data  sources. 

These  data  sets  provide  information 
on  where  anglers  fish,  what  fish  they 
catch,  and  their  personal  characteristics. 
When  anglers  choose  among  fishing 
sites  they  reveal  information  about  their 
preferences. 

The  Agency  uses  standard 
assimiptions  and  specifications  of  the 
RUM  model  that  are  readily  available  in 
the  recreation  demand  literature. 
Among  these  assiunptions  are  that 
anglers  choose  a  fishing  mode  and  then 
the  site  at  which  to  fish;  and  that 
anglers'  choice  of  target  species  is 
exogenous  to  the  model.  EPA  modeled 
an  angler's  decision  to  visit  a  site  as  a 
function  of  site-specific  cost,  fishing  trip 
quality,  and  additional  site  attributes 
such  as  presence  of  boat  launching 
facilities  at  the  site. 

The  Agency  uses  the  5-year  historical 
catch  rates  per  hour  of  fishing  as  a 
measure  of  fishing  quality  in  the  case 
studies.  Catch  rate  is  one  of  the  most 
important  attributes  of  a  fishing  site 
from  the  angler's  perspective.  This 
attribute  is  also  a  policy  variable  of 
concern  because  catch  rate  is  a  function 
of  fish  abundance,  which  may  be 
affected  by  fish  mortality  caused  by 
impingement  and  entrainment. 

"The  Agency  uses  the  estimated  model 
coefficients  in  conjunction  with  the 
estimated  impingement  and 
entrainment  losses  at  the  cooling  water 
intake  structures  located  in  the  relevant 
region  to  estimate  per  trip  welfare  losses 
from  impingement  and  entrainment  to 
recreational  anglers. 

The  random  utility  models  generate 
welfare  measures  for  changes  in  catch 
rates  on  a  per  trip  basis.  To  capture  the 
effect  of  changes  in  catch  rates  on  the 
number  of  fishing  trips  taken  per 
recreational  season,  EPA  will  combine 
regional  RUM  models  and  a  trip 


frequency  model.^^  The  trip  frequency 
model  estimates  the  number  of  trips  that 
an  angler  will  take  annually.  The 
Agency  is  considering  developing  trip 
fr^uency  models  for  those  regions  for 
which  sufficient  data  on  anglers' 
socioeconomic  characteristics  are 
available.  For  the  proposed  rule 
analysis,  the  Agency  developed  trip 
frequency  models  for  the  three  case 
studies  used  in  the  proposed  rule 
analysis — Delaware  Estuary,  Tampa 
Bay,  and  the  Ohio  River.  For  the  final 
rule  analysis,  the  Agency  will  re- 
estimate  these  models  to  include  all 
recreational  anglers  in  a  given  region. 
The  Agency  also  plans  to  estimate  trip 
frequency  models  for  the  Great  Lakes, 
North  Atlantic,  and  South  Atlantic 
regions  for  the  final  rule  analysis.  EPA 
will  not  estimate  trip  frequency  models 
for  the  Northern  and  Southern 
California  regions  due  to  the  lack  of 
socioeconomic  data  for  these  regions. 
The  Agency  will  use  an  average 
percentage  increase  in  trip  frequ6ncy 
frtim  other  regions  to  approximate 
changes  in  trip  frequency  for  the 
Northern  and  Southern  California 
regions  due  to  improved  fishing 
opportunities.  However,  in  the  regions 
where  changes  in  trip  participation  can 
be  calculated  for  the  proposed  rule,  the 
increase  in  the  number  of  trips  was  very 
small. 

To  estimate  the  economic  value  to 
recreational  anglers  of  changes  in  catch 
rates  resulting  fttim  changes  in 
impingement  and  entraiiunent  in  a 
given  region,  EPA  combines  fishing 
participation  estimates  for  a  given 
region  with  the  estimated  per  trip 
welbre  gain  (loss)  under  each  policy 
scenario.  The  welfare  estimates 
presented  in  the  following  sections  are 
based  on  the  estimates  of  baseline 
recreational  fishing  participation 
provided  by  NMFS.  Thus,  welfare 
estimates  presented  in  today's  notice  do 
not  account  for  changes  in  recreational 
fishing  participation  due  to  improved 
quality  of  the  fishing  sites,  but  these 
changes  are  likely  to  be  small. 

5.  Commercial  Fishing  Benefits  Methods 

EPA  will  estimate  the  commercial 
fishing  benefits  expected  under  the  final 
Phase  II  regulation  for  each  region  in  the 
final  analysis:  the  North  Atlantic,  Mid- 
Atlantic,  South  Adantic,  Gulf  of  Mexico, 
Northern  California,  Southern 
California,  and  Great  Lakes.  Additional 
detail  on  the  regions  is  provided  above. 
Additional  detail  on  the  methods  EPA 
uses  for  this  NODA  ajid  additional 
methods  EPA  is  considering  are 


"  The  trip  frequency  model  is  also  called  a  trip 
participation  model. 


provided  in  "Chapter  A13:  Methods  For 
Estimating  Commercial  Fishing 
Benefits"  that  accompanies  this  NODA. 
These  methods  are  similar  to  the 
methods  used  for  the  analysis  for  the 
proposed  rule,  but  EPA  has  made  some 
changes  and  clarification  to  these 
methods  as  indicated  in  the  following 
steps. 

1.  Estimate  losses  to  commercial 
harvest  (in  pounds  offish)  attributable 
to  impingement  and  entrainment  under 
current  conditions.  EPA  models  these 
losses  using  the  methods  presented  in 
Chapter  A5  of  Part  A  of  the  section 
316(b)  Phase  II  Case  Study  Document 
Changes  in  these  methods  for  the  NODA 
and  subsequent  analyses  are  provided  in 
the  preceding  sections  "Case  Study 
Corrections  and  Clarifications"  and 
"Impingement  and  Entrainment 
Methods."  The  basic  approach  is  to 
assume  linearity  between  stock  and 
harvest,  such  that  if,  for  example,  10% 
of  the  current  conmiercially  targeted 
stock  is  harvested,  then  10%  of  any 
increase  in  stock  due  to  this  rule  would" 
be  harvested. 

2.  Estimate  gross  revenue  of  lost 
commercial  catch.  The  approach  EPA 
uses  to  estimate  the  value  of  the 
commercial  catch  lost  due  to 
impingement  and  entrainment  relies 
upon  landings  and  dockside  price^$/lb) 
as  reported  by  NMFS  for  the  period 
1991-2001.  These  data  are  used  to 
estimate  the  revenue  of  the  lost 
commercial  harvest  under  current 
conditions  (i.e.,  the  increase  in  gross^ 
revenue  that  would  be  expected  if  all 
impingement  and  entrainment  impacts 
were  eliminated).  Note  that  EPA 
currently  assumes  current  prices  when 
estimating  changes  in  gross  revenue, 
however,  EPA  will  explore  options  for 
predicting  new  prices  [e.g.,  based  on 
available  elasticities),  and  solicits 
comment  on  the  availability  of 
information  or  data  to  assist  in  this 
matter. 

3.  Estimate  lost  economic  surplus. 
The  conceptually  suitable  measure  of 
benefits  is  the  sum  of  any  changes  in 
producer  and  consumer  surplus.  As 
detailed  in  "Chapter  A13:  Methods  For 
Estimating  Commercial  Fishing 
Benefits"  that  accompanies  this  NODA, 
the  methods  used  for  estimating  the 
change  in  surplus  depends  on  whether 
the  physical  impact  on  the  commercial 
fishery  market  appears  sufficiently 
small  such  that  it  is  reasonable  to 
assume  there  will  be  no  appreciable 
price  changes  in  the  markets  for  the 
impacted  fisheries. 

3a.  Estimate  lost  surplus  when  no 
change  in  price  anticipated.  For  the  2 
regions  analyzed  to  date  by  EPA,  it  is 
reasonable  to  assiune  no  change  in 


13548 


Federal  Register  /  Vol.  68,  No.  53  /  Wednesday,  March  19,  2003  /  Proposed  Rules 


Federal  Register /Vol.  68,  No.  53  /  Wednesday,  March  19,  2003  /  Proposed  Rules  13549 


price,  which  imphes  that  the  welfare 
change  is  limited  to  changes  in  producer 
surplus.  As  described  in  "Chapter  A13: 
Methods  For  Estimating  Commercial 
Fishing  Beneflts,"  this  change  in 
producer  surplus  is  currently  assumed 
to  be  equivalent  to  a  portion  of  the 
change  in  gross  revenues,  as  developed 
under  step  2.  Currently.  EPA  is  using  a 
range  of  0%  to  40%  of  the  gross  revenue 
losses  estimated  in  step  2  as  a  means  of 
estimating  the  change  in  producer 
surplus.  This  is  based  upon  a  review  of 
empirical  literature  (restricted  to  only 
those  studies  that  compared  producer 
siuplus  to  gross  revenue)  and  is 
consistent  with  recommendations  made 
in  comments  on  the  EPA  analysis  at 
proposal.  This  represents  a  change  from 
the  analysis  for  the  proposed  rule, 
which  assumed  a  range  of  40%  to  70%. 

EPA  will  continue  to  review  this 
approach  for  the  final  analysis.  In 
particular,  EPA  believes  this  is  a 
conservative  approach  to  estimating 
producer  siuplus  when  there  are  no 
anticipated  price  changes,  because  it 
does  not  account  for  shifts  in  marginal 
cost  curves.  If  greater  abimdance  of  hsh 
is  assumed  to  imply  that  the  same 
quantity  of  fish  Can  be  caught  (i.e.,  no 
change  in  managed  quota]  at  a  lower 
cost,  then  these  cost  savings  may  be 
over  or  underestimated  using  this 
method,  depending  on  the  slope  and 
magnitude  of  shift  of  the  marginal  cost 
curve  for  harvesters.  If  a  management 
council  increases  the  optimal  quota  to 
account  for  greater  stock  size  (and  the 
cost  of  harvesting  hsh  again  decreases), 
then  it  is  possible  that  the 
corresponding  increase  in  producer 
siuplus  is  equal  to  or  greater  than  100% 
of  gross  revenue  change.  EPA  solicits 
comment  on  these  approaches  for 
assessing  producer  surplus. 

3b.  Estimate  economic  surplus  if  a 
change  in  price  anticipated.  EPA 
currently  relies  on  the  methodology  in 
Step  9a  above  for  estimating  benefits  for 
the  two  regional  examples  in  this 
NODA,  but  EPA  will  explore  alternative 
methods  if  changes  in  price  are 
anticipated.  As  described  in  "Chapter 
A13:  Methods  For  Estimating 
Commercial  Fishing  Benefits"  that 
accompanies  this  NODA,  if  the  impact 
on  commercial  flsheries  in  other  regions 
analyzed  for  the  final  regulation  are 
sufficiently  large  that  a  change  in 
market  prices  becomes  a  likely  outcome, 
then  a  more  complex  approach  may  be 
considered  by  the  Agency.  This 
approach  would  include  estimates  of 
consumer  and  other  post  harvest 
surplus,  plus  any  net  change  in 
producer  surplus  (noting  that  one  of  the 
important  aspects  would  be  to  net  out 
potential  transfers  of  surplus  from 


producers  to  consumers,  so  as  to  avoid 
potential  double-counting).  This 
analysis  would  be  conducted  primarily 
to  determine  the  distribution  of  surplus 
between  consumers  and  producers.  Joint 
estimation  of  consumer  and  producer 
surplus  can  lead  to  potential  double 
counting  as  follows.  If  no  price  change 
is  assumed  when  estimating  gross 
revenue  in  step  2  above,  then, 
theoretically,  there  is  no  consumer 
surplus.  If  however,  change  in  gross 
revenue  in  Step  2  is  based  on  a 
predicted  price  decrease,  then  change  in 
producer  surplus  is  not  capturing 
changes  in  consumer  surplus,  assuming 
transfers  on  infra-marginal  production 
are  netted  out. 

EPA  anticipates  that  the  net  change  in 
producer  surplus  result  can  be  added  to 
consumer  and  post-harvest  surplus 
estimated  in  the  manner  outlined  by 
Bishop  and  Holt  (2003).  The  work  to 
date  by  Dr.  Richard  Bishop  of  the 
University  of  Wisconsin-Madison  and 
Dr.  Matthew  Holt  of  North  Carolina 
State  University  suggests  that  for  the 
fishery  markets  they  have  studied,  the 
percent  change  in  consumer  and  post- 
harvest  surplus  roughly  equals  the 
percent  change  in  gross  revenue  (as 
estimated  in  step  2),  and  this  result  may 
be  refrned  in  light  of  their 
recommendations  and  future  work  by 
EPA.  EPA  recognizes,  however,  that  it 
would  not  be  appropriate  to  add  this 
change  to  an  independently  estimated 
change  in  producer  surplus  that  already 
captures  part  or  all  of  potential 
consumer  surplus. 

EPA  will  continue  to  review  this 
approach  for  the  final  analysis,  and  in 
particular  is  examining  and  soliciting 
comment  on  using  empirical 
information  from  the  literature  to  (1) 
estimate  price  change  for  revenue 
calculations  and  netting  out  surplus 
transfers,  (2)  adjust  existing  estimates  of 
normal  profit  so  that  they  might  better 
reflect  the  more  suitable  measure  of 
producer  surplus,  (3)  model  changes  in 
harvest  cost  that  may  result  from 
increased  stock  size. 

In  conjunction  with  this  NODA,  EPA 
is  asking  for  comment  on  the  issues  and 
approaches  discussed  above  and  as 
discussed  in  further  detail  in  "Chapter 
Al3:  Methods  For  Estimating 
Commercial  Fishing  Benefits"  that 
accompanies  this  NODA.  Specific  input 
is  sought  regarding  assumptions  and 
approaches  including:  (1)  The 
likelihood  that  supply  curves  will  shift, 
thereby  creating  the  context  for 
generating  greater  net  surplus;  (2)  how 
best  to  incorporate  fishery  management 
regimes  into  the  analysis;  (3)  estimates 
of  normal  profit  and  how  to  interpret 
them  to  estimate  a  more  suitable 


measure  of  producer  surplus;  and  (4)  the 
likelihood  and  magnitude  of  price 
changes  that  may  result  frt>m  increased 
harvest. 

6.  Discounting  Future  Use  Benefits 

Discounting  refers  to  the  economic 
conversion  of  future  benefits  and  costs 
to  their  present  values,  accounting  for 
the  fact  that  individuals  tend  to  value 
future  outcomes  less  than  comparable 
near-term  outcomes.  Discounting  is 
important  when  benefits  and  costs  may 
occur  in  different  years,  and  enables  a 
comparison  of  benefits  to  costs  across  - 
time  periods. 

For  the  section  316(b)  rulemaking, 
discounting  arises  because  some  fishery 
benefits  are  realized  a  year  or  more  after 
costs  are  borne.  The  issue  of  time  lags 
between  implementation  of  BTA  and 
resulting  increased  fishery  yields  stems 
from  the  fact  that  one  or  more  years  may* 
pass  between  the  time  an  organism  is 
spared  impingement  and  entrainment, 
and  the  time  of  its  ultimate  harvest.  For 
example,  a  larval  fish  spared  from 
entrainment  (in  effect,^t  age  0)  may  be 
caught  by  a  recreational  angler  at  age  3, 
meaning  that  a  3-year  time  lag  arises 
between  the  incurred  cost  of  BTA  and 
the  realization  of  the  estimated 
recreational  benefit.  Likewise,  if  a  1  year 
old  fish  is  spared  from  impingement 
and  is  then  harvested  by  a  commercial 
waterman  at  age  2,  there  is  a  1-year  lag 
between  the  incurred  BTA  cost  and  the 
subsequent  commercial  fishery  benefit. 

At  proposal,  EPA  did  not  apply  any 
discounting  to  the  beneficial  fishery 
Impacts  from  the  reduced  impingement 
and  entrainment  attributed  to  regulatory 
options,  and  instead  assumed  a  steady 
state  scenario  (in  effect,  applying  a 
discount  rate  of  zero).  The  Agency 
approach  at  proposal  was  limited  by  the 
lack  of  age-specific  monitoring  data 
provided  by  the  industry  and  the 
complexity  of  estimating  appropriate 
species-specific  and  facility-specific 
discounting.  As  discussed  above,  the 
Agency  also  assumed  at  proposal  that 
all  impinged  organisms  were  age  1 , 
which  decreased  the  fishery  yield 
impacts  estimated  at  proposal.  For  the 
new  regional  analysis,  EPA  will  apply 
discounting  by  species  groups  in  each 
regional  study,  as  described  below. 

Two  key  factors  determine  how  much 
the  discounting  will  affect  the  benefit- 
cost  results:  the  range  of  ages  at  which 
different  types  of  fish  are  typically 
landed  by  commercial  or  recreational 
anglers,  and  the  discount  rate  applied  in 
the  analysis,  EPA  uses  the  best  available 
estimates  of  commercial  fishing 
mortality  rates  to  estimate  the 
proportion  of  each  species  group,  by 
age,  that  is  caught  annually  following 


implementation  of  BTA.  This  provides 
an  estimate  of  the  time-path  of  increases 
in  future  landings  attributable  to  the 
rule.  EPA  discounts  these  future 
changes  using  two  discount  rates:  a  real 
rate  of  3%  and  a  real  rate  of  7%. 
Additional  detail  on  EPA's  discounting 
methods  is  provided  in  the  document 
entitled  "Discounting  Commercial  and 
Recreational  Fishing  Benefits."  The 
Agency  notes  that  discounting  is 
applied  to  recreational  and  commercial 
fishing  benefits  only.  Nonuse  benefits 
are  independent  of  fish  age  and  size 
and,  thus,  start  as  soon  as  impingement 
and  entraiiunent  ceases. 

EPA  recognizes  that,  by  addressing 
species  groups  rather  than  individual 
species,  potentially  important  species- 
specific  differences  cannot  be  accounted 
for.  However,  the  lack  of  life  history 
data,  fishing  mortality  rates,  and  other 
information  necessary  to  calculate 
foregone  yield  and  other  endpoints  of 
interest  at  the  regional  and  national 
level  makes  it  necessary  to  group 
species  in  this  way. 


C.  North  Atlantic  Regional  Study 

1.  Background:  Marine  Fisheries  of  the 
North  Atlantic 

Commercial  and  recreational  fisheries 
of  the  North  Atlantic  Region  are 
managed  by  the  New  England  Fisheries 
Management  Council  (NEFMC) 
according  to  Fishery  Management  Plans 
(FMP's)  developed  by  NEFMC  (NMFS, 
2002).  The  NMFS  Northeast  Fisheries 
Science  Center  provides  scientific  and 
technical  support  for  management, 
conservation,  and  fisheries 
development. 

The  multispecies  gnnmdfish  fishery  is 
the  most  valuable  conunercial  fishery  of 
the  North  Atlantic  region,  followed  by 
American  lobster  (Homarus  americanus) 
(NMFS,  1999a).  Important  groundfish 
species  include  Atlantic  cod  (Gadus 
morhua),  haddock  (Melanogrammus 
aeglefinus),  yellowtail  flounder 
(Pleuronectes  ferrugineus),  windowpane 
flounder  (Scophthalmus  aquosus),  and 
winter  flounder  (Pleuronectes 
americanus).  Atlantic  pelagic  fisheries 
are  dominated  by  Atlantic  mackerel 


(Scomber  scombrus),  Atlantic  herring 
(Clupea  harengus),  bluefish  (Pomatomus 
saltatrix),  and  butterfish  (Peprilus 
triacanthus)  (NMFS,  1999a).  Important 
recreational  fisheries  of  the  region 
include  Atlantic  cod,  winter  flounder, 
Atlantic  mackerel,  strip)ed  bass  (Morone 
saxatilis),  bluefish,  and  bluefin  tuna 
(Thunnus  thynnus)  (NMFS,  1999al. 

Fifteen  groundfish  species  making  up 
25  stocks  are  managed  under  the 
Northeast  Multispecies  FMP  of  the 
NEFMC  (NMFS,  2002).  Table  X-2 
summarizes  the  stock  status  of  these 
species,  indicating  which  stocks  are 
subject  to  overfishing  (the  harvest  rate 
exceeds  threshold)  and  which  stocks  are 
overfished  (stock  size  is  below 
threshold).  Overfishing  refers  to  a  level 
of  fishing  mortality  that  jeopardizes  the 
long  term  capacity  of  the  stock  to 
produce  the  potential  maximum 
sustainable  yield  on  a  continuing  basis. 
In  some  cases,  heavy  fishing  in  the  past 
may  have  reduced  a  stock  to  low 
abundance,  so  that  it  is  now  considered 
overfished  even  though  the  stock  is  not 
currently  subject  to  overfishing. 


Table  X-2  —Summary  of  Stock  Status  for  Harvested  Species  of  the  North  Ati^ntic  Region  Included  in 

Federal  Fishery  Management  Plans 


stock 

(Species  in  bold  are  major  stocks,  with  annual  landings  over 

200,000  pounds) 

Cod: 

Gulf  of  Maine  • 

Georges  Bank '■ 

Haddock: 

Gulf  of  Maine  .— 

—    Georges  Bank 

American  Plaice 

Redfish  (ocean  perch) 

Witch  Flounder 

Yellowtail  Flounder 

Georges  Bank • 

Southem  New  England 

Cape  Cod  ■ 

MkJdIe  Atlantic 

White  Hake  ■ 

Pollock  

Ocean  Pout - 

Atlantk:  Halibut 

Windowpane  Flounder 

Gulf  of  Maine/Georges  Bank 

Southem  New  England/Middle  Atlantic 

Winter  Fkxinder: 

Gutf  of  Maine  ..S. 

Georges  Bank 

Southem  New  England 

Silver  Hake: 

Gulf  of  Maine/Northem  Georges  Bank 

Southem  Georges  Bank/Middle  Atlantic  

Offshore  Hake ■ 

Red  Hake: 

Gulf  of  Maine/Northem  Georges  Bank 

Southem  Georges  Bank/Mkldle  Atlantk:  

■ : r 

Soutm:  Table  4  in  NMFS  (2002). 


Overfishing? 

(Is  fishing  mortality  above 

threshold?) 


Yes 

No  

Yeis 

No  

Yes : 

No  

No  , 

No  

No  

No  

Yes 

Yes 

Unknown 

No  

Unknown „ 

No  

No  

Unknown .j 

No  

No  

Unknown 

Unknown 

Unknown 

No  :.... 

No  


Overfished? 
(Is  biomass  bek>w  threshoM?) 


Rebuilding 
Rebuilding 

Rebuilding 
Rebuilding 

No  

Yes 

No  

No  

Yes  .. 

Rebuikling 

Yes 

Yes 

Unknown  . 

Yes 

Yes 

No  

No  

Undefined 
Rebuilding 
No  

Rebuikling 

Yes 

Unknown , 

No  


/toproaching 
Overfished 
Condition? 


No. 
No. 

No. 

No. 

No. 

N/A. 

No. 

No. 

N/A. 

No. 

N/A. 

WA. 

UnkrK)wn. 

N/A. 

N/A. 

No. 
Yes. 

Unknown. 
No.    ^ 
No. 

No. 

N/A. 

Unknown. 

No. 

Unknown. 
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As  indicated  in  Table  X-2,  seven  of 
the  stocks  managed  under  the  Northeast 
Multispecies  FMP  are  classified  as 
overfished,  including  redilsh  (Sebastes 
spp.),  the  southern  New  England  and 
Middle  Atlantic  stocks  of  yellowtail 
flounder,  white  hake  (Urophycis  tenuis), 
ocean  pout  (Macrozoarces  americanus), 
Atlantic  halibut  (HippOglossus 
hippoglossus),  and  the  Southern 
Georges  Bank  stock  of  silver  hake 
(Merluccius  bilinearis).  Other  stocks  are 
in  the  process  of  being  rebuilt  from 
levels  below  the  maximum  sustainable 


yield,  including  the  Gulf  of  Maine  and 
Georges  Bank  stocks  of  Atlantic  cod  and 
haddock,  the  Cape  Cod  stock  of 
yellowtail  flounder,  the  Georges  Bank 
stock  of  winter  flounder,  and  the  Gulf  of 
Maine/Northern  Georges  Bank  stock  of 
silver  hake  (NMFS,  2002). 

Stocks  of  another  12  North  Atlantic 
species  are  under  the  jurisdiction  of  the 
Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  and  are  not 
included  in  federal  FMPs.  These  stocks 
and  their  status  are  given  in  Table 
X-3. 


Offshore  fisheries  for  crustaceans  and 
molluscs,  particularly  American  lobster 
(Homarus  americanus)  and  sea  scallop 
(Placopecten  magellanicus),  are  among 
the  most  valuable  fisheries  in  the 
Northeast  (NMFS,  1999a).  Surfclams 
(Spisula  sblidissima),  ocean  quahogs 
(Arctica  islandica),  squids  (Loligo 
pealeii  and  Illex  illecebrosus),  northern 
shrimp  (Pandalus  borealis),  and  red  crab 
(Chaceon  quinquedens)  also  provide 
important  invertebrate  fisheries. 


Table  X-3.— Summary  of  Stock  Status  of  Harvested  Species  of  the  North  Atlantic  Region  Under  AFSMC 
Jurisdiction  and  Not  Included  in  Federal  Fishery  Management  Plans 


Stock 

(species  in  t)old  are  major  stoclts,  with  annual  landings  over 

200.000  pounds) 

American  Eel  

American  Lobster  „ 

Atlantic  Croaker 

Atlantk:  Menhaden 

Atlantk:  Sturgeon 

Horseshoe  Crab  i .' 

Northern  Shrimp 

Spot  

Spotted  Seatrout 

Striped  Bass  

Tautog 

Weakfish 

Source:  Table  6  In  NMFS  (2002). 


Overfishing? 

(fishing  mortality  above 

threshold) 

Unknown  

Yes  ; : 

Unknown  

No 

No 

Unknown  

Yes  ...; 

Unknown  

Unkrrawn  „ 

No  

Yes 

Undefined 


Overfished? 
(stock  size  betow  threshold) 


Unknown 

Undefined 

Unknown 

No 

Yes  

Unknown 
Undefined 
Unknown 
Unknown 

No 

Undefined 
No 


Approaching 
overfished 
conditran? 


Unknown 

Unknown 

Unknown 

Unknown 

N/A 

Unknown 

Unknown 

Unknown 

Unknown 

Unknown 

Unknown 

No 


The  Ndrtheast  lobster  fishery  is 
second  in  commercial  value  after  the 
multispecies  groundfish  fishery.  The 
most  recent  comprehensive  stock 
assessment,  completed  in  1996, 
indicated  that  lobster  fishing  mortality 
rates  for  both  inshore  and  offshore 
populations  greatly  exceed  the  levels 
needed  to  provide  maximum  yields 


(NMFS,  1999a).  Lobster  fishing 
mortality  in  the  Gulf  of  Maine  was 
almost  double  the  overfishing  level, 
bishore  from  Cape  Cod  through  Long 
Island  Sound  fishing  mortality  was 
three  times  the  overfishing  level. 

2.  Impingement  and  Entrainment 
Results 


Table  X— 4  provides  a  list  of  impinged 
and  entrained  species  for  the  North 
Atlantic  region  that  EPA  was  able  to 
evaluate  at  the  time  of  the  NODA.  The 
life  history  data  used  in  EPA's  analysis 
and  associated  data  sources  are 
provided  in  "Appendix  1:  Life  History 
Parameter  Values  Used  to  Evaluate  I  & 
E  in  the  North  Atlantic  Region." 


Table  X-4.— Species  Groups  and  Associated  Species  for  the  North  Atlantic  Region 


Species 

Commercial 

Recreational 

Forage 

Alewife : 

X 

American  fourspot  ftounder  _ 

X 

American  plak:e  .*. 

X 

American  sand  lance 

X 

American  shad ^ 

X 

X 

Atlantk:  lomcod  

X 

Atlantk:  cod 

X 

X 

Atlantk:  seasnail 

,x 

Atlantic  silverside  

X 
X 
X 
X 

Atlantk:  menhaden  .-. 

Atlantk:  mackerel 

X 

Atlantk:  herring , 

X 

Bay  anctKwy  „ 

X 

Blackspotted  stickteback 

X 

Blue  mussel  

X 
X 
X 

X 
X 
X 

Bluet)ack  herring 

Bluefish  

Butterfish  , 

X 

Cleamose  skate 

X 
X 

Cunner  : 

X 

Cusk  

X 

Fourt)eard  rockling 

X 
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TABLE  X-4.— SPECIES  GROUPS  AND  ASSOCIATED  SPECIES  FOR  THE  NORTH  ATLANTIC  REGION— Continued 


Species 


Fourspine  stickleback  .. 

Grubby  sculpin 

Gulf  snailfish  

Haddock  

Hickory  shad  

Hogchoker 

Lined  seahorse  

Little  skate 

Longhom  sculpin  

Lumpflsh  V, 

Lumpsucker, 

Moustache  sculpin  

Mummichog  »... 

Ninespine  stickleback  . 

Northern  kingfish 

Northetp  pipefish 

Northern  searobin  

Pollock  

Radiated  shanny 

Rainbow  smelt  

Red  hake  

Rock  gunnel  

Round  herring  

Scup 

Sea  raven  

Seaboard  goby  

Seahorse 

Searobin 

Shorthorn  sculpin  

Silver  hake  

Smallmouth  flounder  ... 

Smooth  flounder  

Spot 

Spotted  hake 

Striped  bass 

Striped  klllifish  ....' 

Striped  searobin 

Summer  flounder  

Tautog 

Threespine  stk:kleback 

Weakfish  

White  hake 

White  perch 

Windowpane  

Winter  flounder  

Witch  flounder 

Yellowtail  flounder 


Commercial 


X 
X 


X 
X 


Recreational 


X 
X 


Forage 


X 
X 
X 


X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 


X 
X 


X 
X 
X 
X 
X 
X 
X 


X 
X 
X 


X 
X 


X 
X 
X 
X 


X 

X 
X 


Sixteen  of  a  total  of  67  distinct  species 
(24%)  that  are  known  to  be  impinged 
and  entrained  by  facilities  of  the  North 
Atlantic  region  are  harvested  species  for 
which  some  stock  assessment  has  been 
conducted.  These  include  several  stocks 
that  are  ciurently  overfished,  stocks  that 

Table  X-5.— Summary  of  Stock 


have  been  overfished  and  are  spot,  and  tautog).  Table  X-5  summarizes 

rebuilding,  or  stocks  that  are  the  stock  status  of  the  16  impinged  and 

approaching  an  overfished  condition  entrained  species  of  the  North  Atlantic 

(Atlantic  cod.  haddock,  silver  hake,  that  are  harvested.  Note  that  status  is 

windowpane  flounder,  and  winter  uncertain  for  nearly  half  of  the  stocks 

flounder)  and  stocks  for  which  stock  listed.  .  .     - 

size  is  uncertain  (American  lobster. 

Status  of  Harvested  Species  of  the  North  Atlantic  Region  That  Are 
Impinged  and  Entrained 


stock 

(All  are  major  stocks,  with  annual  landings  over  200,000 

pounds) 


American  lobster  

American  plak:e 

Atlantk:  cod-Gulf  of  Maine 

Atlantk:  cod-Georges  Bank  

Atlantic  croaker 

Atlantic  haddock-Gulf  of  Maine 


Overfishing? 

(Is  fishing  mortality  Aove 

threshold?) 


Yes  

Yes  

Yes  

No 

Unknown 
Yes  


Overfished? 

(Is  stock  size  below 

threshold?) 


Undefined 

No 

RebuikJing 
RetMiikJing 
Unknown  . 
RebuikJing 


Approaching 
overfished 
conditon? 


UnkrK>wn. 

No. 

No. 

No. 

Unknown. 

No. 
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Table  X-5.— Summary  of  Stock  Status  of  Harvested  Species  of  the  North  Atlantic  Region  That  Are 

Impinged  and  Entrained— Continued 


stock 

(All  are  major  stocks,  with  annual  landings  over  200,000 

pouKte) 


Atlantic  haddock-Georges  Bank 

Atlantk:  herring  

Atlantic  menhaden _ 

Polkx* 

Red  hake-Gulf  of  Maine/Norttiem  Georges  Bank 

Red  hake-Southem  Georges  Bank/MkJdIe  Atlantk:  

Silver  hake-Gulf  of  Maine/Northern  Georges  Bank  

Silver  hake-Souttwm  Georges  Bank/MkJdIe  Atlantk: 

Spot  

Striped  bass  

Tautog  

Weakflsh 

Windowpane  flounder-Gulf  of  Maine/Georges  Bank  

Wtndowpane  flounder-Southern  New  England/MkJdte  Atlantk: 

Winter  flounder-Gulf  of  Maine  , 

Winter  ftounder-Georges  Bank 

Winter  ftounder-Southem  New  England  


Overfishing? 

(Is  fishir)g  nx>rtality  above 

threshoW?) 


No 

No 

No 

Unknown  . 

No 

No 

Unknown  . 
Unkrtown  . 
Unkrxiwn  . 

No 

Yes  

Undefined 

No 

No 

Unknown  . 

No 

No 


Overfished? 

(Is  stock  size  betow 

threshoW?) 


RebuikJing 

No 

No 

Unknown  . 

No 


Rebuikling 

Yes  

Unkrrawn  .. 

No 

UrxJefined  . 

No 

No 

»*> 

Undefined  . 
Rebuikling 
No 


Approaching 
overfished 
conditkm? 


No. 

No. 

Unknown. 

Unknown. 

No. 

Unknown. 

No. 

N/A. 

UnkrH>wn. 

Unknown. 

Unknown. 

No. 

No. 

Yes. 

Unknown. 

No. 

No. 


Source:  Table  3  In  NMFS  (2002). 

3.  Impingement  and  Entralnment  Losses 
Expressed  as  Age  1  Equivalents, 
Foregone  Yield,  and  Production 
Foregone 

At  the  outset,  it  should  be  noted  that 
many  of  the  species  for  which 
impingement  and  entralnment  estimates 
are  provided  are  presently  at  or  near 
historic  low  levels  of  abundance.  As  a 
result,  EPA's  estimates  of  impingement 
and  entralnment  may  reflect  lower  totals 
than  would  be  produced  by  healthy 
populations.  With  ongoing  fisheries 


management  efforts  by  federal  and  state 
government  and  fisheries  management 
councils  designed  to  increase  fish 
populations,  impingement  and 
entralnment  numbers  may  increase  in 
the  future.  For  example,  NMFS  has 
spent  approximately  $150  million  in  the 
New  England  fishing  vessel  buy-back 
program  to  reduce  fishing  pressure  on 
groundfish  stocks,  to  addition,  extensive 
fishing  restrictions,  habitat  restoration 
projects,  and  other  efforts  are  also  being 
carried  out  to  help  rebuild  groundfish 
stocks. 


Table  X-6  provides  EPA's  estimate  of 
the  annual  age  1  equivalents,  foregone 
fishery  yield,  and  production  foregone 
resulting  fi-om  the  impingement  of 
aquatic  species  at  facilities  located  on 
estuaries/tidal  rivers  in  the  North 
Atlantic  Region.  Table  X-7  displays  this 
information  for  entralnment.  Table  X-8 
provides  EPA's  estiniate  of  the  annual 
age  1  equivalents,  foregone  fishery 
yield,  and  biological  production 
foregone  resulting  from  the 
impingement  of  aquatic  species  at  ocean 
facilities  in  the  North  Atlantic  Region. 


Table  X-6.— Total  Annual  Impingement  Losses  for  All  Estuary/Tidal  River  Facilities  in  the  North  Atlantic 
Region  Expressed  as  Age  1  Equivalents,  Foregone  Fishery  Yield,  and  Production  Foregone 


Alewlfe  

American  sand  lance 

Atlantk:  cod  

Atlantk;  herring  

Atlantk:  mackerel  

Atlantk:  menhaden  ... 

Atlantk:  siiverside  

Bay  anchovy  

Bluefish  

Butterfish 

Cunner  

Fourtward  rockling  ... 

Grubby  

Hogchoker 

Northem  pipefish  

Polkx:k  

Radiated  shanny 

Rainbow  smelt  

Red  hake  

Rock  gunnel 

Scup 

Searobin 

Silver  hake  

Skate  species  


Age  1 

equivalents 

(#s) 

Total  yield 
(lbs) 

Production 

foregone 

(lbs) 

164,315 

0 

15,240 

3.288,738 

0 

9.226 

19,771 

6.506 

20.031 

619 

138 

161 

121 

30 

33 

25,320 

3,239 

6,078 

33,187 

0 

134 

58.826 

0 

90 

-     1,118 

706 

964 

9,915 

401 

900 

14,593 

73 

954 

18 

0 

2 

48,273 

0 

11.756 

790.907 

0 

7,293 

13,040 

0 

71 

525 

817 

1,601 

35 

0 

0 

22.041 

46 

666 

1,414 

306 

488 

435 

0 

9 

1,030 

129 

541 

1,683 

99 

559 

81,196 

31,094 

81,393 

4,575 

1.000 

1.844 
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TABLE  X-6  —TOTAL  ANNUAL  IMPINGEMENT  LOSSES  FOR  ALL  ESTUARY/TIDAL  RIVER  FACIUTIES  IN  THE  NORTH  ATLANTIC 
REGION  EXPRESSED  AS  AGE  1  EQUIVALENTS,  FOREGONE  FISHERY  YIELD,  AND  PRODUCTION  FOREGONE— Continued 


9p6Ct6S 


Striped  t>ass 

Striped  killifish 

Tautog 

Threespine  stickleback 

Weakfish  

White  perch 

Windowpane  

Winter  ftounder  

Total 


Age  1 
equivalents 
(#s)      . 


81 
7,767 
12,435 
78,481 
10,829 
31,126 
16,074 
572,714 


5,311,206 


Total  yiekl 
(lbs) 


128 

0 

5,679 

0 

7,882 

389 

1,774 

61,802 


122,238 


Production 

foregone 

(lbs) 


234 
202 

22,039 

92 

13,033 

4.079 

2,881 

283.550 


486,124 


TABLE  X-7  —TOTAL  ANNUAL  ENTRAINMENT  LOSSES  FOR  ALL  ESTUARY/TlDAL  RiVER  FACILITIES  IN  THE  NORTH  ATLANTIC 

Region  Expressed  as  Age  1  Equivalents,  Foregone  Fishery  Yield,  and  Production  Foregone 


Species 


Alewlfe  

American  sand  lance  .. 

Atlantk:  menhaden 

Atlantic  silverskje  

Bay  anchovy  

Cunner 

Grubby  

Hogchoker  

Raintxjw  smelt  

Scup 

Seatx}ard  goby  

Silver  hake 

Tautog 

Threespine  stk:kleback 

Weakfish  

White  perch 

Windowpane  

Winter  flounder  

Total 


Agel 

equivalents 

(#s) 


1,643 

2,538,069 

46,389 

28,589 

4,399.749 

1,892.973 

3.197.585 

122,044 

176,933 

1,820 

5,410.421 

6 

152,431 

2,332 

1,757 

0 

26,337 

8,114,448 


26,113,529 


Total  yiekj 

(lbs) 


0 

0 

6,886 

0 

0 

8,981 

0 

0 

1,255 

777 

0 

190 

67,949 

0 

1,265 

0 

2.705 

876,449 


966,457 


Productwn 

foregorw 

(lbs) 


2.032 

225,821 

429.124 

32,912 

5,163,216 

153,386 

899,274 

280.069 

20.408 

16.903 

191.385 

396 

243.253.891 

128 

8.420.351 

638 

1,088.284 

22.039.724 


282,217,941 


TABLE  X-8  —TOTAL  ANNUAL  IMPINGEMENT  LOSSES  FOR  ALL  OCEAN  FACILITIES  IN  THE  NORTH  ATLANTIC  REGION 

Expressed  as  Age  1  Equivalents,  Foregone  Fishery  Yield,  and  Production  Foregone 


Species 


Alewife  

American  plaice  

American  sand  lance 

Atlantk:  cod  

Atlantk:  herring 

Atlantk:  mackerel  

Atlantic  menhaden  .... 

Atlantic  siiverside  

Bay  anchovy  

Blueback  herring 

Bluefish  

Butterfish 

Cunner  


Fourtseard  rockling 

Gmbby  

Hogchoker 

Little  skate 


Lumpfish  

Northem  pipefish 
Polkx:k  


Age  1  equiva- 
lents (#s) 


Radiated  shanny 


19,507 

0 

4,134 

893 

36,716 

27 

16,581 

39,296 

147 

1,457 

96 

775 

2,464 

22 

7,745 

33 

870 

910 

1,402 

2.356 

283 


Total  yiekJ 
(lbs) 


100 

0 

0 

311 

5,119 

13 

5.718 

22 

0 

13 

56 

48 

15 

0 

0 

0 

209 

0 

0 

3.485 

0 


Productkx) 

foregone 

(lbs) 


3.179 

0 

111 

906 

9,538 

7 

6,611 

123 

0 

317 

84 

192 

161 

2 

1,886 

8 

351 

941 

8 

7,186 

3 
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Table  X-8.— Total  Annual  Impingement  Losses  for  All  Ocean  Facilities  in  the  North  Atlantic  Region 
Expressed  as  Age  l  Equivalents,  Foregone  Fishery  Yield,  and  Production  Foregone— Continued 


op6CI6S 


Rainbow  smelt  ^..... V 

Red  hake  

Rock  gunnel i. 

Scutpin  species 

Scup 

Searobin : 

Striped  bass '. ; 

Striped  killifish 

Tautog 

Threespine  stickleback  „ 

White  perch 

Windowpane 

Winter  flounder 

Total 


Age  1  equiva- 
lents (#s) 


25,005 

7.054 

1.883 

1.704 

764 

234 

581 

458 

370 

880 

310 

2.063 

6,981 


184.004 


Total  yield 
(lbs) 


190 

1,287 

0 

0 

154 

17 

815 

0 

429 

0 

0 

181 

2.224 


20,406 


Production 

foregone 

(lbs) 


4,854 

2,434 

38 

415 

500 

78 

1,679 

12 

1.003 

0 

12 

299 

5,375 


48,312 


Table  X-9  displays  this  information 
for  entrainment.  In  these  tables,  "total 
yield"  includes  direct  losses  of 
harvested  species  as  well  as  the  yield  of 
harvested  species  that  is  lost  due  to 
losses  of  forage  species.  As  discussed  in 


detail  in  Chapter  A5  of  Part  A  of  the 
section  316(b)  Phase  II  Case  Study 
Document,  EPA  used  a  simple  model  of 
trophic  structure  and  trophic  transfer 
efficiency  to  estimate  the  yield  of 
harvested  species  that  is  lost  because  of 


the  loss  of  forage  to  impingement  and 
entrainment.  The  conversion  of  forage  io 
yield  contributes  only  a  very  small 
fraction  to  total  yield. 


Table  X-9.— Total  Annual  Entrainment  Losses  for  All  Ocean  Facilities  in  the  North  Atlantic  Region 
Expressed  as  Age  1  Equivalents,  Foregone  Fishery  Yield,  and  Production  Foregone 


opOCIGS 


Alewife  

American  plaice  

American  sand  larx^e 

Atlantic  cod  

Atlantk;  herring 

Atlantic  mackerel  

Atlantic  menhaden  ... 

Atlantic  silverside  

Bluetish  

Butterfist) 

Cunner  

Fourbeard  rockling  ... 

Grubby  

Lumpfish  

Northern,  pipefish  

Pollock  

Radiated  shanny 

Rainbow  smelt  

Red  hake  

Rock  gunnel  

Sculpin  species 

Searobin 

Tautog 

Windowpane  

Winter  flounder  

Total 


Age  1  equiva- 
lents (#s) 


0 

1,388 

4,513,770 

4,468 

34,143 

7,716 

8,124 

•5.087 

5 

27 

1,177,927 

576,339 

252,098 

6,094 

782 

499 

1,789,347 

1,330,867 

2,539 

8.080,717 

764,165 

3.925 

882 

27,575 

287,616 


18,876.100 


Total  yield 
(lbs) 


0 

952 

0 

2.887 

5,837 

1,441 

3,729 

3 

62 

81 

5,584 

0 

0 

0 

0 

1,050 

0 

9,997 

1,005 

0 

0 

527 

2,417 

3,788 

92.710 


132,070 


Production 

foregone 

(lbs) 


1,119 

859 

267,006 

4,827 

20,037 

13,253 

14.845 

600 

13 

10 

92,933 

69,754 

70,899 

36,035 

33 

6,617 

20,033 

386,647 

3,379 

214,957 

214,910 

1,563 

2,537 

5,418 

227.283 
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Mid-Atlantic  Sportfishing  in  1994" 
provided  in  DCN  5-1271. 

To  estimate  per  trip  welfare  losses  to 
recreational  anglers  from  impingement 
and  entrainment  in  the  North  Atlantic 
region,  the  Agency  combined  the  Hicks' 
model  coefficients  with  the  estimated 
impingement  and  entrainment  losses  at 
cooling  water  intake  structures  located 
in  the  North  Atlantic  and  NMFS  data  on 
recreational  landings.  The  Hicks'  model 
includes  three  fishing  modes — ^boat, 
shore,  and  charter  boat — euid  five 
species  groups — big  game,  small  game, 
flatfish,  bottom  fish,  and  "no  target 
catch".  The  "no  target  catch"  group 
includes  all  species  caught  by  anglers 
not  targeting  any  specific  fish  sptecies. 

Table  X-IC— Estimated  Change  in 


For  details  on  species  groupings,  see 
Table  1.3  in  the  "The  Economic  value 
of  New  England  and  Mid-Atlantic 
Sportfishing  in  1994"  report  provided  in 
DCN  5-1271.  EPA  used  Hicks' 
definition  of  species  groups  to  estimate 
changes  in  the  average  historical  catch 
rate  from  eliminating  impingement  and 
entrainment. 

Table  X-10  shows  the  total  average 
recreational  landings  for  each  species 
group,  the  number  of  fish  impinged  and 
entrained,  and  the  estimated  percent 
change  in  recreational  landings  if 
impingement  and  entrainment  effects 
are  eliminated.  Eliminating 
impingement  and  entrainment  would, 
increase  flatfish  catch  rates  by  12.5%; 

the  Total  Recreational  Catch  for  North  Atlantic  Under  the  Baseune 
and  Post-Compuance  Scenarios 


small  game' catch  rates  by  0.01%; 
bottom  fish  catch  rates  by  1.05%;  and 
no  target  catch  rates  by  1.45%.  Table  X- 
10  also  shows  the  reductions  in 
impingement  and  entrainment  losses 
that  would  result  from  installation  of 
the  preferred  option  at  each  facility  in 
the  North  Atlantic  region,  as  well  as  the 
resulting  increases  in  catch  rates. 
Reductions  in  baseline  impingement 
and  entrainment  losses  due  to  the 
preferred  option  will  resuH  in  a  3.64% 
increase  in  catch  rates  for  flounders;  a 
0.23%  increase  in  bottom  fish  catch 
rate;  and  a  0.4%  increase  in  catch  rate 
for  no  target  anglers. 


Species 


Flatfish  ...- 

Small  Game  

Bottom  Fish 

No  Target  Catch 


Avg.  total 

catch 
1997-2001 


2,525,530 
15,678,352 

8,869,064 
28.280.214 


Baseline 


Total 

recreational 
losses  from 
impingement 

and 
entrainment 


315,703 

1.020 

93,111 

409,960 


Impingement 
and  entrain- 
ment as  %  of 
total  catch 


12.50 
0.01 
1.05 
1.45 


Preferred  optkxi 


Ctiange  in 
recreational 
losses  from  re- 
duced im- 
pingement and 
entrainment 


91,995 

105 

20,535 

112,652 


Reduced  im- 
pingement ar>d 
entrainnrtent  as 
%  of  total 
catch 


3.64 
0.00 
0.23 
0.40 


Table  X-11  presents  the  willingness 
to  pay  (WTP)  values,  for  anglers, 
regardless  of  fishing  mode,  for  catching 
an  additional  fish  per  trip.  Table  X-11 
also  presents  the  estimated  per  trip 
welfare  losses  from  the  baseline 
impingement  and  entrainment  levels  at 
cooling  water  intake  structvires  in  the 
North  Atlantic  region,  and  the  estimated 
welfare  gain  from  the  post-compliance 


impingement  and  entrainment 
reduction.  The  estimated  per  trip 
welfare  losses  from  baseline 
impingement  and  entrainment  at  the 
cooling  water  intake  structures  are 
$0.34,  $0.02,  and  $0.02  for  flatfish, 
bottom  fish,  and  no  target  catch, 
respectively  (all  in  2002$).  Per  trip 
welfare  gains  from  the  preferred  option 
are  $0.10.  $0,005,  and  $0,004  for 


flatfish,  bottom  fish,  and  no  target  catch, 
respectively  (all  in  2002$).  As  shown  in 
Table  X-11,  the  greatest  welfare  gain 
from  reducing  impingement  and 
entrainment  losses  at  cooling  water 
intake  structures  in  the  North  Atlantic 
region  results  from  improved 
opportunity  for  catching  flatfish  [i.e., 
flounders). 


Table  X— 11.— Per  Trip  Welfare  Gain  From  Various  Improvements  in  Fishing  Quality  at  All  Sites  in  North 

Atlantic  (2002$) 


Species  group 


1.675.567 


Big  Game  

Small  Game  

Flatfish  

Bottom  Fish 

No  Target  Catch 


All  Fishing  Modes/All  Anglers 


Eliminating 
baseline  im- 
pingement and 
entrainment 
losses 


NA 

$0.0003 

$0.34 

$0.02 

$0.02 


Reducing  Im- . 

pingement  and 
entrainment 

under  the  pre- 
ferred option 


NA 

$0  00003 

$010 

$0,005 

$0,004 


+1  Fish 


5.90 
2.53 
3.57 
106 
1.66 


4.  Recreational  Fishing  Valuation 

As  noted  above,  anglers  will  get 
greater  satisfaction,  and  thus  greater 
economic  value,  from  sites  where  the 
catch  rate  is  higher,  all  else  being  equal. 


Recreational  fishery  losses  due  to 
impingement  and  entrainment  may 
reduce  recreational  catch  rates  and  thus 
negatively  impact  angler  welfare.  To 
estimate  welfare  losses  to  recreational 
anglers  in  the  North  Atlantic  region 


from  impingement  and  entrainment  at 
cooling  water  intake  structures  in  North 
Atlantic,  the  Agency  used  a  model 
developed  by  R.  Hicks  et  al.  (NMFS. 
August  1999).  For  details  see  "  The 
Economic  Value  of  New  England  and 


EPA  combined  these  estimates  of  per 
trip  welfare  change  with  fishing 
participation  estimates  from  NMFS  to 
estimate  the  annual  value  to  recreational 


anglers  of  improved  catch  rates  resulting 
frtjm  post-compliance  reductions  in 
impingement  and  entraiiunent  at 
cooling  water  intake  structures  in  the 


North  Atlantic.  Table  X-12  provides  the 
total  number  of  angler  days  in  the  North 
Atlantic.GPOTABLE 
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.  Table  X-12.— Total  North  Atlantic  Fishing  Trips  in  2001    ' 

All  fishing 
modes 

Total  North  Atlantic  Trips.  2001 

8.084.261 

Sourc«:  Marine  Recreational  Fishery  Statistics  Survey,  NMFS,  2001 . 


EPA  calculated  total  recreational 
losses  to  North  Atlantic  anglers  by 
multiplying  the  estimated  per  trip 
welfare  loss  horn  baseline  impingement 
and  entrainment  for  a  given  species 
group  by  the  number  of  recreational 
fishing  trips  in  2001.  Table  X-13 
summarizes  the  results  of  this 
calculation.  The  total  value  of 
recreational  losses  for  all  species 
impinged  and  entrained  at  the  cooling 


water  intake  structures  in  the  North 
Atlantic  is  $3.1  million  per  year  (2002$), 
'  for  all  anglers  before  discounting. 
Discounting  the  baseline  losses  at  three 
percent  and  seven  percent  yields  total 
recreational  losses  of  $2.6  million,  and 
$2.3  million,  respectively,  for  all  anglers 
(2002$).  Table  X-13  also  presents 
estimates  of  the  total  welfare  gain  to 
recreational  anglers  from  the  post- 
compliance  impingement  and 


entrainment  reduction.  The  estimated 
welfare  gain  from  reduction  in  baseline 
losses  resulting  from  the  preferred 
option  is  $0.88  million,  before 
discounting,  for  all  anglers  (2002$). 
Applying  the  discount  factors  for  three 
and  seven  percent  yield  total  losses  of 
$0.76  million  and  $0.65  million, 
respectively  (2002$). 


Table  X-13.— Estimated  Annual  Welfare  Change  to  Recreational  Anglers  in  the  North  Atlantic  Region 

Under  the  Baseline  and  Post-Compliance  Scenarios  (2002$) 


t 

Total  baseline  welfare  losses 

Welfare  gain  from  reduction  in  t>aseline  impinge- 
ment and  entrainment  losses 

Species  groups 

Before 
discount 

Discounted 
using  3% 

Discounted 
using  7% 

Before 

discounting 

Discounted 
using  3% 

Discounted 
using  7% 

Big  Game  

NA 

$2,425.28 

2.748.648.74 

161,685.22 

151,685.22 

NA 

$1,527.93 

2,418,810.89 

88,926.87 

129,348.18 

NA 

$1,.3S«.16 

2,061,486.56 

77.608.91 

111,562.80 

NA 

$242.53 

808,426  10 

40,421.31 

32,337.04 

NA 

$184.32 

711,414.97 

21,019.08 

26,193.01 

NA 

Small  Game  

$169.77 

Flat  Fish  .' 

606,319.58 

Bottom  Fish 

18,189.59 

No  Target  Catch  ...„ 

22,312.56 

All  Species  

3,074,444.46 

2.638,613.86 

2,252,016.42 

881 ,426.98 

758,811.37 

646,991.49 

5.  Commercial  Fishing  Valuation 

Table  X-14  provides  EPA's  estimate 
of  the  value  of  gross  revenues  lost  in 
commercial  fisheries  resulting  from  the 


impingement  of  aquatic  species  in  the 
North  Atlantic  region.  Table  X-15 
displays  this  information  for 
entrainment.  As  described  above,  EPA 
estimates  that  0  to  40%  of  these  revenue 


losses  represent  surplus  losses  to 
producers,  assiuning  no  change  in 
prices  or  fishing  costs.  EPA  will  refine 
these  assumptions  for  the  final  rule. 


Table  X-14a.— Annual  Commercial  Fishing  Gross  Revenues  Lost  Due  to  Impingement  at  Estuary  Facilities  in 

the  North  Atlantic  Region 


o^OCwS 


Atlantic  cod  

Atlantic  herring 

Atlantic  mackerel  . 
Atlantic  menhaden 

Bluefish  

Butterfish 

PollocK  

Raintxw  smelt  

Red  hake  

Scup 

Searobin v.... 

Silver  hake  

Skate  species  

Tautog 

Weakfish  

White  perch 

Windowpane  

Winter  ttournler  .... 


Estimated 
pounds  of  har- 
vest k>st 


3,253 

138 

23 

3.236 

77 

401 

409 

46 

305 

64 

16 

31,094 

1,000 

443 

6,729 

82 

1,774 

30,901 


Estimated  value  of  harvest  k>st  (in  dollars) 


Undiscounted 


$2,928 

8 

7 

153 

19 

249 

286 

24 

64 

53 

33 

10.496 

140 

331 

5,474 

92 

993 

39,524 


Discounted 

using  3% 

discount  rate 


$2,657 

7 

6 

145 

18 

244 

245 

23 

60 

46 

30 

9,281 

131 

240 

4,926 

84 

925 

34,738 


Discounted 

using  7% 

discount  rate 


$2,349 

7 

5 

135 

16 

237 

203 

22 

56 

40 

27 

7.952 

122 

159 

4,324 

75 

845 

29.657 
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Table  X-1  4a.— Annual  Commercial  Fishing  Gross  Revenues  Lost  Due  to  Impingement  at  Estuary  Facilities  in 

the  North  ATLAhfric  Region— Continued 


Species 


Total 


Estimated 
pounds  of  har- 
vest losf 


79,991 


Estimated  value  of  fiarvest  k>st  (in  dollars) 


Undiscounted 


60.874 


Discounted 

using  3% 

discount  rate 


53,806 


Discounted 

using  7% 

discount  rate 


46.231 


TABLE  X-1 4B.— Annual  Commercial  Fishing  Gross  Revenues  Lost  Due  to  Impingement  at  Ocean  Faouties  in 

THE  North  Atlantic  Region 


Species 


American  plaice  ... 

Atlantk:  cod  

Atlantk:  herring 

Atlantic  mackerel  . 
Atlantic  menhaden 
Atlantk;  silverside  . 
Blueback  hemng  .. 

Bluefish  

Butterfish 

Little  skate 

Pollock  

Rainbow  smelt  

Red  hake  

Scup 

Searot>in 

Tautog  

White  perch 

Windowpane  

Winter  flounder  ... 

Total 


Estimated 

pounds  of 

harvest  lost 


1 


0 

156 

.113 

10 

.712 

22 

13 

6 

48 

208 

,743 

189 

,285 

77 

3 

33 

0 

181 

,112 


15.910 


Estimated  value  of  harvest  lost  (in  dollars) 


Undiscounted 


$0 

129 

256 

3 

228 

12 

1 

2 

23 

40 

1.202 

38 

283 

80 

6 

21 

0 

103 

1,535 


3,962 


Discounted 

using  3% 
discount  rate 


Discounted 

using  7% 

discount  rate 


$0 

117 

231 

2 

216 

12 

1 

1 

22 

37 

f.031 

35 

267 

70 

5 

19 

0 

96 

1,330 


3,492 


$0 

104 

204 

2 

200 

12 

1 

1 

21 

34 

854 

32 

248 

60 

5 

17 

0 

87 

1,114 


2,995 


TABLE  X-1 5A.— ANNUAL  COMMERCIAL  FISHING  GROSS  REVENUES  LOST  DUE  TO  ENTRAINMENT  AT  ESTUARY  FACILITIES 

IN  THE  North  Atlantic  Region 


Species 


Atlantk:  menhaden 

Rainbow  smelt  

Scup  K. 

Silver  hake  

Tautog  

Weakfish  

White  perch 

Windowpane  

Winter  flounder  .... 

Total 


Estimated 

pounds  of 

harvest  lost 


6.878 

1.253 

389 

190 

5.299 

1,080 

0 

2.705 

438,225 


456.019 


Estimated  value  of  harvest  k>st  (in  dollars) 


Undiscounted 


$326 

244 

315 

62 

3.966 

806 

0 

1,514 

560,512 


567,746 


Discounted 

using  3% 

discount  rate 


$299 

226 

^269 

53 

2,786 

705 

0 

1.369 

478,280 


483,987 


Discounted 

using  7% 

discount  rate 


$267 

206 

221 

44 

1.779 

595 

0 

1,204 

393.062 


397.377 


TABLE  X-1 5B.— ANNUAL  COMMERCIAL  FISHING  GROSS  REVENUES  LOST  DUE  TO  ENTRAINMENT  AT  OCEAN  FAOLITIES  IN 

THE  NORTH  Atlantic  Region 


Species 


American  plak^e 
Atlantk:  cod  


Estimated 

pounds  of 

han/est  lost 


951 


Estimated  value  of  harvest  k>st  (in  dollars) 


Undiscounted 


$1,142 
1.198 


Discounted 

Using  3% 

discount  rate 


$957 
1.056 


Discounted 

using  7% 

discount  rate 


$770 
899 
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Table  X-15b.- 


-Annual  Commercial  Fishing  Gross  Revenues  Lost  Due  to  Entrainment  at  Ocean  Facilities  in 
THE  North  Atlantic  Region — Continued 


Species 


Atlantic  herring , 

Atlantic  mackerel  <...., 

Atlantic  menhaden 

Atlantic  silverside 

Bluefish  

Buttertish i. 

Pollock  ^. 

Rainbow  smelt '. 

Red  hake  

Searobin .t 

Tautog .-.". 

Windowpane  ; 

Winter  flounder  

Total  


Estimated 

pounds  of 

harvest  lost 


5,831 

1,121 

3.725 

3 

7 

80 

525 

9,987 

1.004 

85 

188 

3.788 

46.355 


75.094 


Estimated  value  of  harvest  tost  (in  dollars) 


Undiscounted 


292 

314 

148 

2 

2 

38 

362 

1,997 

221 

174 

121 

2.159 

63.970 


72,142 


Discounted 

using  3% 

discount  rate 


255 

280 

137 

2 

2 

35 

302 

1.810 

202 

155 

106 

1.940 

53.829 


61,067 


Discounted 

using  7% 

discount  rate 


217 

242 

122 

2 

1 

32 

241 

1,599 

181 

133 

90 

1.692 

43,393 


49.613 


6.  Total  Recreational  and  Commercial 
Losses  From  Baseline  Impingement  and 
Entrainment  in  the  North  Atlantic 
Region 

Table  X-16  presents  EPA's  estimates 
of  total  baseline  recreational  and 


commercial  fishing  losses  from 
impingement  and  entrairmient  at 
cooling  water  intake  structures  in  the 
North  Atlantic  region.  Total  commercial 
and  recreational  fishing  losses  are  $3.3 
million  per  year  for  all  species  and 


fishing  modes,  before  discounting. 
Discounting  these  total  baseline  welfare 
losses  by  three  and  seven  percent  yield 
total  losses  of  $2.8  million  and  $2.4 
million,  respectively. 


Table  X-1  6.— Estimated  Discounted  Commercial  and  Recreational  Baseline  Welfare  Losses  in  the  North 

Atlantic  Region  from  Impingement  and  Entrainment  (2002$)  ^ 


Benefit  type 

Before 
discounting 

Discounted 

using  3% 

discount  rate 

Discounted 

using  7% 

discount  rate 

Recreational .T. 

$3,074,444 
281,889 

$2,638,614 
240.941 

$2.252.qi6 
198,487 

Commercial'" 

Total :.... 

3,356.333 

2,879,555 

2,450,503 

•Welfare  losses  represent  losses  due  to  both  impingement  and  entrainment  because  recreational  estimates  cannot  be  presented  separately  for 
these  categories. 
*"  Based  on  40  percent  of  gross  revenues,  or  upper  bound  of  0-40  percent  range  assumed  to  represent  producer  surplus. 

7.  Estimated  Use  Benehts  of  Proposed  Regulatory  Option  in  the  North  Atlantic  Region 

Table  X-1 7  presents  EPA's  estimates  of  the  gain  from  the  post-compliance  reduction  in  impingement  and  entrainment 
at  cooling  water  intake  structures  in  the  North  Atlantic  region.  The  total  reduction  in  commercial  and  recreational  fishing 
is  $  0.96  million  per  year  for  all  species  and  fishing  modes,  before  discounting.  Discounting  these  total  reduced  welfare 
losses  by  three  and  seven  percent  yields  total  losses  of  $0.83  million  and  $0.70  million,  respectively.  These  numbers  may 
change  for  final  if  additional  impingement  and  entraiiunent  data  become  available. 

Table  X-1 7. — Estimated  Discounted  Commercial  and  Recreational  Reduced  Welfare  Losses  in  the  North 

Atlantic  Region  from  Impingement  and  Entrainment  (2002$)  • 


Benefit  type 

Expected  % 
reduction 

Before 
discounting 

Discounted 

using  3% 

discount  rate 

Discounted 

using  7% 

discount  rate 

Recreational 

Commercial  *> 

28.7% 
29.2 

$881,426 
82.222 

$758,811 
70.256 

$646,991 
57,860 

Total 

28.7 

963.648 

829,067 

704,851 

'  Welfare  losses  represent  losses  due  to  boVh  impingement  and  entrainment  twcause  recreatranal  estimates  cannot  be  presented  separately  for 
tfiese  categories. 
''  Based  on  40  percent  of  gross  revenues,  or  upper  bound  of  0-40  percent  range  assumed  to  represent  producer  surplus. 

T 


D.  Northern  California  Regional  Study 

1.  Background:  Marine  Fisheries  of 
Northern  California 

The  Northern  California  NMFS  region 
extends  from  Point  Conception  north  to 
the  Oregon  border.  The  oceanic 
transition  zone  off  Point  Conception 
creates  a  natiu-al  ecological  separation 
between  northern  and  southern 
California.  North  of  Point  Conception, 
coastal  waters  are  cold  and  oceanic 
conditions  are  harsh,  whereas  to  the 
south  waters  are  warmer  and  conditions 
are  moderate.  As  a  result,  the  fish 
species  composition  differs  between  the 
two  regions  (Leet  et  al,  2001).  Fisheries 
of  the  Northern  California  Region  are 
managed  by  the  Pacific  Fishery 
Management  Coimcil  (PFMC),  which 
governs  commercial  and  recreational 
fisheries  in  federal  waters  from  3-200 
nautical  miles  off  the  coasts  of 
Washington.  Oregon  and  California.  The 
NMFS  Northwest  Fisheries  Science 
Center  provides  scientific  and  technical 
support  for  management,  conservation 
and  fisheries  development. 

There  are  83  species  of  groundfish 
included  under  PFMC's  Groimdfish 
FMP,  including  nearly  50  species  of 
rockfish  (Sebastes  spp.)  (Table  3  in 
NMFS,  2002).  Pacific  whiting 
(Merluccius  productus)  dominates  the 
conunercial  catch,  accounting  for  78% 
of  Pacific  Coast  landings  (NMFS. 
1999a).  During  the  1990's  a  major 
fishery  developed  for  nearshore  species, 
including  rockfishes,  cabezon,  and 
sheephead  (Leet  et  al,  2001).  Rockfishes 
are  important  for  both  commercial -and 
recreational  fisheries  (NMFS,  1999a).  hi 
1994,  a  limited  entry  program  was 


implemented  for  the  groundfish  fishery 
due  to  concerns  about  overfishing 
(NMFS,  1999a). 

There  are  five  species  of  anadromous 
Pacific  salmon  supporting  coastal  and 
freshwater  commercial  aijd  recreational 
fisheries  along  the  Pacific  Coast, 
including  chinook  (Oncorhjmchus 
tshawytscha),  coho  (O.  kisutch),  sockeye 
(O.  nerka),  pink  (O.  gorbuscha),  and 
chum  (O.  keta)  sahnon  (NMFS,  1999a). 

Since  1991.  NMFS  has  listed  20 
Evolutionary  Significant  Units 
(ESU's)  22  of  Pacific  Coast  salmon  and 
steelhead  trout  (O.  mykiss)  imder  the 
federal  Endangered  Species  Act  (ESA) 
(NMFS,  1999b).  In  NMF's  Northern 
California  region,  listed  species  include 
steelhead,  coho  salmon,  and  chinook 
salmon  of  the  central  California  Coast 
and  steelhead  and  chinook  salmon  of 
California's  Central  Valley. 

Ocean  fisheries  for  chinook  and  coho 
salmon  are  managed  by  the  PFMC  imder 
the  Pacific  Coast  Salmon  FMP.  In  Puget 
Sound  and  the  Columbia  River,  chinook 
and  coho  fisheries  are  managed  by  the 
states  and  tribal,  fishery  agencies. 
Declines  in  chinook  and  coho  salmon 
coast-wide  have  led  to  reductions  and 
closiues  of  ocean  fisheries  in  recent 
years  (NMFS,  1999a). 

The  Pacific  Sahnon  FMP  contains  no 
fishery  management  objectives  for 
sockeye,  chum,  even-year  pink,  and 
steelhead  stocks  because  fishery  impacts 
are  considered  inconsequential  (Table  3 
in  NMFS,  2002).  Pink,  chum,  and 
sockeye  salmon  are  managed  jointly  by 
the  Pacific  Salmon  Commission, 
Washington  state,  andlribal  agencies 
(NMFS,  1999a). 


Pacific  Coast  pelagic  species  managed 
by  the  PFMC  include  Pacific  mackerel 
(Scomber  japonicus),  jack  mackerel 
(Trachurus  symmetricus).  Pacific 
sardine  (Sardinops  sagax).  northern 
anchovy  (Engraulis  mordax).  and 
California  market  squid  (Loligo 
opalescens)  (NMFS.  2002).  These 
species  typically  fluctuate  widely  in 
abundance,  and  currently  most  stocks 
are  low  relative  to  historical  levels 
(NMFS,  1999a).  Pacific  mackerel  and 
Pacific  sardine  are  not  overfished,  but 
the  stock  size  of  the  other  species 
governed  by  the  Coastal  Pelagic  FMP  is 
unknown  (Table  3  in  NMFS,  2002).  Due 
to  increases  in  abundance  in  recent 
years.  Pacific  mackerel  now  accounts  for 
over  half  of  recent  landings  of  Pacific 
Coast  pelagic  species  (NMFS,  1999a). 

Pacific  Coast  shellfish  resources  are 
important  both  commercially  and 
recreationally  (NMFS,  1999a).  Shrimps, 
crabs,  abalones,  and  clams  command 
high  prices  and  contribute  substantially 
to  the  value  of  Pacific  Coast  fisheries, 
even  though  landings  are  small. 

2.  Impingement  and  Entrainment 
Results 

Table  X-1 8  provides  a  list  of 
impingement  and  entrainment  species 
in  the  Northern  California  region  and 
the  species  groups  that  were  evaluated 
in  EPA's  analysis  of  regional 
impingement  and  entrainment.  The  life 
history  data  used  in  EPA's  analysis  and 
associated  data  sources  are  provided  in 
"Appendix  2:  Life  History  Parameter 
Values  Used  to  Evaluate  I  &  E  in  the 
Northern  California  Region." 


Table  X-1 8.— Species  groups  and  associated  species  for  the  Northern  California  Regional  Study 


Group  evaluated 


Anctiovies  ... 
Bay  shrimps 


Cabezon ^ 

Califomia  halibut 
Drums/croakers  . 


Dungeness  crab 
Flounders  


Gobies 


Species 


Northern  anchovy 

Bay  shrimp 

Other  bay  shrimp"  ... 

Cabezon  

Califomia  halibut  

Queenfish 

White  croaker 

Other  croakers  

Dungeness  crab 

Dover  sole 

English  sole      

Pacific  sanddab 

Rock  sole 

Sand  sole 

Stany  ftounder  

Other  flounders^ 

Bay  goby 

Blackeye  goby 

Blind  goby  

Longjaw  mudsucker 


Commercial 


X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 


Recreational 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Forage 


X 
X 
X 
X 


Special  status 


22  An  Evolutionarily  Significant  Unit  (ESU)  is  a 
term  introduced  by  NMFS  in  1991  to  refer  to  the 
Endangejed  Species  Act  (ESA)  interpretation  of 


"distinct  population  segment."  A  stock  must  satisfy 
two  criteria  to  be  considered  an  ESU:  (1)  "it  must 
lie  substantially  reproductively  isolated  from  other 


conspecific  population  units,"  and  (2)  "it  must 
represent  an  important  component  in  the 
evolutionary  legacy  of  the  species." 


lasee 
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Table  X-1  8.— Species  groups  and  associated  species  for  the  Northern  Caufornia  Regional  Study— 

Continued 


Group  evaluated 


Herrings 

Rock  crabs 


RocKfishes 


Sculpins  .... 
Silversides 


Smelts  

Surfperches 


Chinook  salmon 


Delta  smelt  

Green  sturgeon  

Longfin  smelt 

Sacramento  splittail 

Steelhead  

Striped  bass  

Herrings  


Species 


Shadow  goby  

Yeltowfin  goby 

Pacific  herrif>g  

PacHic  sardine 

Other  herrings 

Slender  crab 

Brown  rock  crab 

Hairy  rock  crab 

Red  rock  crab  

Slender  rock  crab 

Yeltow  crab  

Aurora  rockfish 

Black  and  yelk>w  rockfish 

Black  rockfish 

Blue  rockfish  

Boccack) 

Brown  rockfish 

Califomta  scorpionfish 

Chilipepper  

Copper  rockfish 

Gojpher  rockfish 

Grass  rockfish 

Kelp  rockfish  

Olive  rockfish  

Shorttjelly  rockfish 

YellowtaJI  rockfish  

Other  rockfish 

Other  sculpins<= 

Jacksmelt  „ 

Other  silverskfesd  

Surf  smelt 

Other  smelts*  

Barred  surfperch  

Black  surfperch  

Pile  surfperch  

Shiner  perch 

Striped  surfperch 

Walleye  surfperch  

White  surfperch 

Other  surfperch' 

ChirHX>k  salnrKXi  


Delta  smelt 

Green  sturgeon 

Longfin  smelt 

Sacramento  splittail 

Steelhead  

Striped  bass  

American  shad  


Commercial 


X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


Recreational 


X 
X 
X 


X 

X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


Forage 


X 
X 


X 

X 
X 


Special  status 


(FT,  ST,  FE. 

SE.  FCT) 

(FT,  ST) 

(SOC) 

(SOC) 

(FT) 

(FT) 


•Other  bay  shrimp  includes  Alaskan  bay  shrimp,  black  tailed  bay  shrimp,  blackspotted  bay  shrimp,  Franciscan  bay  shrimp,  smooth  bay  shrimp, 
and  spotted  bay  shrimp. 

''Other  flounders  includes  CO  Turbot,  curifin  turbot.  dianrand  turbot,  fantail  sole,  horr>eyhead  turbot,  slender  turbot,  and  speckled  turixjt. 

<^  Other  sculpin  includes  bonyhead  sculpin,  brown  Irish  lord,  buffalo  sculpin,  coralline  sculpin,  fluffy  sculpin,  manacled  sculpin.  pacific  staghom 
sculpin,  prickly  sculpin.  rosy  sculpin,  roughcheek  sculpin,  smoothhead  sculpin,  snubnose  sculpin,  staghom  sculpin,  tidepool  sculpin,  and  wooly 
sculpin. 

"Other  silverskles  includes  topsmelt. 

•Otfier  smelts  includes  night  smelt  and  px)peye  blacksmelt. 

'Other  surfperch  includes  dwarf  surfperch,  kelp  surfperch,  rainbow  surfperch,  and  spotfin  surfperch. 

FT  =  federally  listed  as  threatened  , 

ST  =  state  listed  as  threatened 

FE  =  federally  listed  as  endangered 

SE  =  state  listed  as  endangered 

FCT  =  federal  candidate  for  listing  as  threatened 

SOC  =  species  of  concern 


Available  impingement  and 
entrainment  data  indicate  that  20  of  a 
total  of  92  distinct  species  that  are 
impinged  and  entrained  by  northern 


California  facilities  are  harvested 
species  subject  to  FMP's  developed  by 
the  PFMC.  Table  X-19  summarizes 
information  on  the  stock  status  of  fiiese 


species.  Note  that  stock  status  is  known 
for  only  4  of  these  species.  Most  of  the 
species  listed  are  rockfish  species. 
Northern  anchovy  falls  under  the 
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Coastal  Pelagic  FMP  and  the  other 
species  in  the  table  are  included  in  the 
Groimdfish  FMP.  Although  under  the 
jurisdiction  of  the  PFMC,  there  are  no 


fishery  management  objectives  for 
Central  Valley  chinook  salmon  and 
Cehtral  California  Coast  coho  salmon 
because  of  their  ESA  listing  (NMFS. 


2002).  There  are  also  no  fishery 
management  goals  for  steelhead  because 
fishery  impacts  are  considered 
inconsequential  (NMFS,  2002). 


Table  X-1  9.— Summary  of  Stock  Status  of  Harvested  Species  of  the  Northern  California  Region  That  Are 

Impinged  and  Entrained  and  Are  Included  in  Federal  FMP's 


stock 

(species  in  bold  are  major  stocks,  with  annual  landings  over 

200,000  pounds) 


Aurora  rockfish 

Black  rockfish 

Black-and-yellow  rockfish 

Blue  rockfish  

Bocacck)  

Catwzon 

Califomia  scorpionfish 

Central  Califomia  Coast  coho  salmon'  .. 

Central  Valley  chinook  salmon" 

Chilipepper  rockfish  

Copper  rockfish 

Gopher  rockfish  

Grass  rockfish 

Kelp  rockfish  

Northern  anchovy-central  subpopulatkm 

Olive  rockfish  

Shortbelty  rockfish 

starry  flounder  

Steelhead" 

Yellowtail  rockfish  


Overfishirig? 

Is  fishing  mortality  at>ove 

threshokl?) 


Unknown 

No  

Unknown 
Unknown 

No  

UnkrK>wn 
Unknown 

N/A 

N/A 

No  

UnkrK>wn 
Unknown 
Unknown 
Unknown 


Unknown 

No  

Unknown 

N/A 

No 


Overfished? 

(Is  stock  size  betow 

threshokl?) 


Unknown  .. 

No  

UnkrKMvn  .. 
Unknown  .. 

Yes 

Unknown  .. 
Unkrx>wn  .. 

N/A 

U/A 

No  

Unknown  . 
iJnknown  . 
Unknown  . 
Unknown  . 
Undefined 
Unknown  . 

No  

Unknown  . 

N/A 

No  


Approaching 
overfisfied 
conditkm? 


Unknown 

No 

Unkr>own 

Unknown 

N/A 

Unknown 

Unknown 

N/A 

N/A 

No 

Unknown 

Unkrxjwn 

Unknown 

UnkrK)wn 

Unknown 

UnkfKJwn 

No 

Unknown 

N/A 

No 


•There  "are  no  fishery  management  goals  for  Central  Valley  chinook  salmon  and  Central  Califomia  Coast  coho  salmon  because  of  their  ESA 
'*«»T?iere  are  no  fishery  management  goals  for  steelhead  because  fishery  impacts  are  considered  inconsequential  (NMFS,  2002). 


3.  Impingement  and  Entrainment  Losses 
Expressed  as  Age  1  Equivalents, 
Foregone  Yield,  and  Production 
Foregone 

Table  X-20  provides  EPA's  estimate 
of  the  annual  age  1  equivalents. 


foregone  fishery  yield,  and  production 
foregone  resulting  fit>m  the 
impingement  of  aquatic  species  at 
facilities  located  on  estuaries/tidal 
rivers  in  the  Northern  Califomia  Region. 
Table  X-21  displays  this  information  for 
entrainment.  Table  X-22  provides  EPA's 


estimate  of  the  annual  age  1  equivalents, 
foregone  fishery  yield,  and  production 
foregone  resulting  from  the 
impingement  of  aquatic  species  at  ocean 
facilities  in  the  Northern  Califomia 
Region.  Table  X-23  displays  this 
information  for  entraiiunent. 


TABLE  X-20.— TOTAL  ANNUAL  IMPINGEMENT  LOSSES  FOR  ALL  ESTUARY/TIDAL  RIVER  FACILITIES  IN  THE  NORTHERN 

Caufornia  Region  Expressed  as  Age  1  Equivalents,  Foregone  Fishery  Yield,  and  Production  Foregone 


Species  group 


Anchovies  

Bay  shrimps  

Cabezon  

Chinook  salmon  

Croakers  

Delta  smelt 

Dungeness  crab 

Ftounders 

Gobies 

Herrings  

Longfin  smelt  

Rock  crabs 

Rockfishes  

Sacramento  splittail 

Sculpins 

Silversides 

Smelts  

Striped  t>ass 

Surfperches 

Total 


Age  1 

equivalents 

(#s) 


6 


483,908 

310,400 

968 

1,880 

6,737 

18,454 

1,028 

56,767 

10.819 

545,982 

189,940 

840,492 

257,596 

24,188 

128,009 

888,074 

71,279 

762,529 

725,358 


11,324,407 


Total  yieM 
(lbs) 


10.156 

22 

1.882 

0 

390 

0 

404 

4,652 

0 

25,560 

0 

165 

62,420 

0 

1,304 

39,672 

1,620 

277,119 

45,156 


470,522 


Production 
foregone 


*  86,487 


4,569 

50,674 

.  710 

25 

995 

16,970 

47 

65,791 

6.553 

115,125 

164,021 

11,166 

9,151 

202,453 

13,400 

1,270,930 

109.915 


2.129,153 
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Table  X-21  .—Total  Annual  Entrainment  Losses  for  All  Estuary/Tidal  River  Faciuties  in  the  Northern 
California  Region  Expressed  as  Age  1  Equivalents,  Foregone  Fishery  Yield,  and  Production  Foregone 


Species  group 


Anchovies  , 

Bay  shrimps  

Cabezon  

California  halibut  .... 

Chinook  salmon  

Croakers  ...• 

Delta  smelt 

Dungeness  crab 

Flounders 

Gobies 

Herrings  

Longfin  smelt  

Rock  crabs 

Rockfishes 

Sacramento  splittail 

Sculpins  

Silversides 

Smelts  

Striped  bass  

Total 


Age  1 

equivalents 

(#s) 

Total  yieW 
(lbs) 

Production 

foregone 

(lbs) 

332,963 

525 

47.178 

5.820.260 

419 

4.164 

20 

46 

2,868 

717 

2.686 

5,476 

88 

0 

3,033 

0 

0 

476 

268,874 

0 

3,894 

80.574 

37.273 

184,655 

1,984 

193 

2,602 

2.874,204 

0 

44,209 

1.495,230 

69,974 

257,242 

333 

0 

19 

2,491.669 

490 

1,406,358 

63 

17 

5,512 

39 

0 

87 

78,819 

4.731 

32,034 

5,744 

321 

1,948 

386 

16 

565 

1,950,593 

708.904 

3.383,949 

15,402,559 

825,595 

5,386.270 

Table  X-22.— Total  Annual  Impingement  Losses  for  All  Ocean  Facilities  in  the  Northern  California  Region 
Expressed  as  Age  l  Equivalents,  Foregone  Fishery  Yield,  and  Production  Foregone 


Species  group 


Anchovies  

Bay  shrimps  

Cabezon  

Croakers  

Dungeness  crab 

Flounders  

Rock  crabs  

Rockfishes  

Sculpins 

Silversides 

Surlperches  .....'.. 

Total 


Age  1 

equivalents 

(#s) 


63 

17.240 

20 

581 

3.431 

2.583 

3.841 

3.938 

935 

841 

2,802 


36.275 


Total  yield 
(lbs) 


0 

1 

39 

34 

1,583 

212 

1 

949 

10 

30 

122 


2.961 


Production 

foregone 

(lbs) 


1 

9 

94 

61 

3,322 

772 

526 

2,497 

67 

192 

425 


7,965 


Table  X-23.— Total  Annual  Entrainment  Losses  for  All  Ocean  Facilities  in  the  Northern  California  Region 
Expressed  as  Age  i  Equivalents,  Foregone  Fishery  Yield,  and  Production  Foregone 


Species  group 

Agel 

equivalents 

(#s) 

Total  yieM 
(lbs) 

Productkxi 

foregone 

(lbs) 

Anchovies  

5.382 

1.410.174 

170 

5.413 

1 

5.198 

415,594 

847.884 

63.433.607 

1.620 

539.868 

19 

778 

8 

101 

331 

19.617 

0 

431 

0 

39.634 

12.467 

390 

5.523 

13 

19 

87,011 

Bay  shrimps  

3.721 

Cabezon , 

24.314 

California  halibut  ■. 

42.161 

Croakers  - 

1.892 

Flounders  

6,817 

Gobies _ 

6,392 

Herrings  

215.090 

Rock  crabs _ 

38.249,035 

Rockfishes  - '. 

142.462 

Sculpins  „ 

38,624 

Silverskles 

6 

Smelts 

1.140 

Total A ." 

66.665,707 

78.534 

38.818,665 
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In  these  tables,  "total  yield"  includes 
direct  losses  of  harvested  species  as  well 
as  the  yield  of  harvested  species  that  is 
lost  due  to  losses  of  forage  species.  As 
discussed  in  detail  in  Chapter  A5  of  Part 
A  of  the  section  316(b)  Phase  II  Case 
Study  Document.  EPA  used  a  simple 
model  of  trophic  structure  and  trophic 
transfer  efficiency  to  estimate  the  yield 
of  harvested  species  that  is  lost  because 
of  the  loss  of  forage  to  impingement  and 
entrainment.  The  conversion  of  forage  to 
yield  contributes  only  a  very  small 
fraction  to  total  yield. 

4.  Recreational  Fishing  Valuation 

This  notice  presents  results  for  the 
Northern  California  regional  analysis, 
including  benefits  calculations  for  this 
region.  Details  of  the  Northern 
California  study  are  presented  in  DCN 
5-1009.  As  noted  above,  the  Northern 
California  region  is  defined  based  on 
NMFS  regional  boundaries.  Northern 
California  includes  all  northern  counties 
to,  and  including,  San  Luis  Obispo 
County.  EPA  included  anglers  and  sites 
from  the  coimties  on  each  regional 
border  in  the  model,  to  allow  anglers  to 
travel  to  substitute  sites  in  the  bordering 
region.  For  example,  EPA  added  Santa 
Barbara  Coimty  from  the  Southern 
California  region  to  allow  anglers  from 
Northern  California  to  travel  to  all 
substitute  sites  located  within  a  one  day 
travel  distance  limit. 


The  Northern  California  model 
focuses  on  the  following  species  and 
species  groups:  salmon,  stiugeon. 
flounders,  small  game  fish,  big  game 
fish,  bottom  fish,  and  other  species.  The 
flounder  category  includes  flounders 
and  halibut;  &e  small  game  group 
includes  striped  bass  and  small  tuna 
and  mackerel;  the  big  game  category 
includes  large  tima,  sharks,  marlin,  and 
dolphin  fish;  the  bottom  fish  category 
includes  greenlings,  sculpins, 
smfperches,  croakers,  rockfishes  and 
other  bottom  species;  and  the  other 
species  category  includes  only 
anchoyies,  smelts,  silversides  and , 
herrings.  Approximately  20  percent  of 
anglers  fishing  from  boats  and  47 
percent  of  anglers  fishing  from  shore 
target  no  particular  species.  These 
anglers  (hereafter,  no-target  anglers) 
caught  fish  in  all  species  groups. 
Therefore,  EPA  used  average  catch  rates 
for  all  species  caught  by  no-target 
anglers  to  define  fishing  site  quality  for 
no-target  anglers. 

The  methodology  used  in  the 
Northern  California  study  follows 
closely  that  of  McConnell  and  Strand 
(1994)  and  Hicks  (1999)  work  for  NMFS. 
EPA  maintained  most  important  aspects 
of  the  methodologies  used  in  the 
previous  recreational  NMFS  studies. 
The  Agency,  however,  estimated 
separate  models  for  boat  and  shore 
anglers  for  the  Northern  California 


region.  The  Agency  attempted  to 
estimate  a  nested  RUM  model  for 
Northern  California,  including  both  boat 
and  shore  anglers.  However, 
preliminary  model  results  indicated  that 
nesting  was  not  appropriate  for  the  data. 
The  Agency  did  not  estimate  a  model 
for  the  charter  boat  mode  for  the  NODA, 
however,  because  charter  boat  trips 
represent  only  thirteen  percent  of  the 
total  angling  trips  in  this  region.  For  the 
NODA  aneilysis,  the  welfare  gain  from 
improved  catch  rates  to  charter  boat 
anglers  is  approximated  based  on  the 
regression  coefficients  developed  for 
boat  anglers. 

The  Agency  combined  the  estimated 
model  coefficients  with  the  estimated 
impingenent  and  ent^nment  losses  at 
the  cooling  water  intake  struct\u«s  in 
the  Northern  Clalifomia  Region  to 
estimate  per  trip  welfare  losses  from 
impingement  and  entrainment.  Table  X- 
24  shows  the  total  average  recreational 
landings  for  each  species  group,  the 
number  of  fish  impinged  and  entrained, 
and  the  estimated  percent  change  in 
recreational  landings  from  impingement 
and  entrainment  elimination. 
Eliminating  impingement  and 
entrainment  is  expected  to  increase 
flounders  catch  rates  by  0.58%;  small 
game  catch  rates  by  56.02%;  bottom  fish 
catch  rates  by  6.6%;  and  other  species 
catch  rates  by  5.5%. 


Table  X-24.— Impingement  and  Entrainment  as  Percent  of  Total  Catch  for  Northern  Caufornia 


dpGCICS 


Ftounders  ... 
SmaH  Game 
Bottom  Fish 

Other 

Ail  Species  . 


Avg.  total  catch 
1996-2000 


238.394 

459.563 

3.665,520 

1.442,356 

5.795,833 


Change  in  rec- 
reational losses 
from  reduced 
impingement 
and  entrainment 


1.377 

257.431 

241,089 

79.047 

578.944 


Reduced  im- 
pingement and 
entrainment  as 
%  of  total  catch 


0.578 
56:016 
6.595 
5480 
9.989 


Table  X-25  shows  the  impingement 
and  entrainment  reductions  that  would 
result  from  installation  of  the  preferred 
option  at  each  facility  in  Northern 
California,  as  well  as  the  resulting 


increases  in  catch  rates.  The  preferred 
option  will  result  in  a  0.32%  reduction 
in  impingement  and  entrainment  losses 
for  floimdersy  a  14.9%  reduction  in 
losses  for  small  game  fish;  a  5% 


reduction  in  losses  for  bottom  fish;  and 
a  4.4%  reduction  in  losses  for  other 
species. 


Table  X-25.— Estimated  Change  in  Catch  Rates  Resulting  from  the  Preferred  Option  for  Northern 

California 


Species 


FtoufKlers  ... 
SmaH  Game 
Bottom  Fish 


Avg.  total  catch 
1996-2000 


238.394 

459.563 

3,665.520 


Total  rec- 
reatkxtal  losses 
from  impinge- 
ment and 
entrairvnent 


762 

68,615 

183.651 


Change  in  rec- 
reational k>sses 
from  impinge- 
ment and  en- 
trair>ment  as  % 
of  total  catch 


0.320 

14.931 

5.024 


13564 
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Table  X-25.— Estimated  Change  in  Catch  Rates  Resulting  from  the  Preferred  Option  for  Northern 

California— Continued 


Species 


Other 

All  Species 


Avg.  total  catch 
1996-2000 


1.442.356 
5.795.833 


Tbtal  rec- 
reational losses 
trom  impinge- 
ment and 
entrainment 


62.760 
315.788 


Char>ge  in  rec- 
reational losses 
from  impinge- 
ment and  en- 
trainment as  % 
of  total  catch 


4.351 
5.449 


The  willingness  to  pay  values  for  boat 
and  shore  anglers  for  an  additional  flsh 
per  trip,  and  for  the  expected  beneflts 
from  reducing  impitigement  and 
entrainment  at  cooling  water  intake 
structures  in  the  Northern  California 
region  are  shown  in  Table  X-2ff.  Table 
X-26  shows  that  boat  anglers  value  most 


highly  the  improvements  in  catch  rates 
for  sturgeon  and  salmon,  followed  by 
flounder  and  big  game  fish.  Boat  and 
shore  anglers  show  a  few  notable 
differences  in  values.  For  example,  the 
value  for  flounders  is  higher  for  boat 
anglers.  This  can  be  explained  by  the 
fact  that  most  boat  anglers  target  and 


catch  halibut,  a  larger  species;  most 
shore  anglers  catch  the  smaller 
flounders.  The  value  for  flounders  is 
also  higher  for  boat  anglers.  This  can  be 
explained  by  the  fact  that  most  boat 
anglers  target  and  catch  halibut,  a  larger 
species;  most  shore  anglers  catch  the 
smaller  flounders. 


Table  X-26.— Per  Trip  Welfare  Gain  from  Improvements  in  Fishing  Quality  at  All  Sites  in  Northern 

California  (2002$) 


« 

Per  trip  welfare  gain  (2002$)' 

WTP  for  an  additior^l  fish  per 
trip  (2002$) 

Eliminating  impingement  and 
entrainment 

Reducing  impingement  and  en- 
trainment with  preferred 
technology 

Targeted  species  group 

Boat  anglers 

Shore  anglers 

Boat  anglers 

Shore  anglers 

Boat  anglers 

Shore  anglers 

Flounders  

Small  Game  fish  

$0.32 

1.19 

0.24 

NA 

2.66 

NA 

NA 

NA 

$0.96 

3.37 

0.11 

0.58 

0.02 

NA 

NA 

NA 

$0.02 

0.32 

0.18 

NA 

2.48 

NA 

NA 

NA 

$0.01 

0.96 

0.08 

0.46 

0.00 

NA 

NA 

NA 

$2.97 
0.76 
0.75 
NA 
8.53 
9.40 
33.5 
4.05 

$0.99 
3.55 

Bottom  fish 

0.54 

Other  fish  

1.10 

No  Target    

0.76 

SalrTKW 

Sturgeon  

Big  Game  fish  

10.66 
NA 
NA 

As  shown  in  Table  X-26,  the 
estimated  welfare  gains  from 
impingement  and  entrainment 
reduction  are  $0.02.  $0.32.  and  $0.24 
per  trip  for  boat  anglers  targeting 
flounders,  small  game  and  bottom  Fish, 
respectively;  and  $0.01.  $0.96.  $0.08. 
and  $0.46  per  trip  for  shore  anglers 
targeting  flounders,  small  game,  bottom 
fish  and  other  specie,  respectively  (ail  in 


2002$).  Anglers  targeting  small  game  are 
expected  to  experience  the  greatest 
welfare  gain  from  reducing 
impingement  and  entrainment  at 
cooling  water  intake  structures  in 
Northern  California. 

EPA  then  combined  the  estimated  per 
trip  welfare  gain  from  eliminating 
impingement  and  entrainment  at 
Northern  California  cooling  water  intake 


structures  with  NMFS  fishing 
participation  estimates  to  estimate  the 
annual  value  to  recreational  anglers  of 
improved  catch  rates  resulting  from 
reduced  impingement  and  entrainment 
in  the  Northern  California  region.  Table 
X-27  provides  the  total  number  of 
angler  days  in  Northern  California  by 
fishing  mode  and  targeted  species. 


TABLE  X-27.— Total  Northern  California  Fishing  Trips  by  Mode,  2001  and  Percent  of  Anglers  Targeting 

Each  Species 


Total  Northem  California  trips,  2001 

Boat  mode 
920.196 

Shore  mode 
864,178 

Charter  nuxJe 
193.007 

Percent  of  Anglers  Targeting  Each  Species  by  Mode  and  Number  of  Trips  by  Mode  and  Species 

Salmon 

Sturgeon 

Flounders  

Small  Game 

34.93% 
8.73% 

13.86% 
7.28% 
2.12% 

13.27% 
0.03% 

19.77% 

321.424 
80.333 

127.539 
66.990 
19.508 

122.110 
NA 

181.923 

1.41% 
1.41% 
1.86% 
22.2% 
0.83% 
23.1% 
1.86% 
47.34% 

12,185 

NA 

16,074 

191,848 

NA 

199,625 

16,074 

409,102 

27.54%- 
0.00% 
0.00% 
1.32% 
0.00% 

57.97% 
0.00% 

13.18% 

53,154 

0 

0 

2,548 

Big  Game  

Bottom  Fish 

0 
111.886 

Other  Fish  

0 

Ho  Target 

25.438 
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EPA  calculated  total  baseline 
recreational  losses  to  Northem 
California  anglers  by  multiplying  the 
estimated  per  trip  welfare  gain  from 
impingement  and  entrainment 
elimination  for  a  given  species  group  by 
the  relevant  number  of  recreational 


calculated  the  total  gains  resulting  bom 
the  preferred  technology.  Table  X-28 
sunomarizes  results  of  these 
calculations.  The  total  value  of  baseline 
recreational  losses  for  all  species 
impinged  and  entrained  is  $1,432,645 
per  year  (2002$),  for  boat,  shore,  and 
charter  anglers.  The  total  annual  value 


of  reduced  recreational  losses  with  the 
preferred  option  is  $790,560  per  year 
(2002$),  for  boat,  shore,  and  charter 
anglers.  Table  X-28  also  presents  the 
discounted  values,  using  EPA's 
preferred  3%  discount  rate  and  OMB's 
7%  discount  rate. 


fishing  trips  in  2001.  Similarly,  EPA 

Table  X-28.— Estimated  Annual  Welfare  Change  to  Recreational  Anglers  in  Northern  California  Under 

THE  Baseline  and  Post-Compliance  Scenarios  (2002$)  — 


Total  baseline  welfare  losses 

Total  welfare  gain  from  reductions  in  imptnge- 

m^nt  arvi  pntrainmpnt  h;)<;pline  I0SS6S  LlTKler  ttl8 

Species 

Before 
discounting 

3%  Discount 
rate 

7%  discount 
rate 

prefen-ed  option 

Before 
discounting 

3%  discount 
rate 

7%  discount 
rate        ^ 

Salmon*                     

N/A 

N/A 

$56,634 

728.909 

N/A 

77.312 

9,276 

560,514 

N/A 

N/A 

$45,307 

634,151 

N/A 

71,900 

7,o99 

465.227 

N/A 

N/A 

$35,679 

532,104 

N/A 

67,261 

6,772 

409,175 

N/A 

N/A 

$2,702 

206,584 

N/A 

59,041 

7.376 

.514,857 

N/A 

N/A 

$2,189 

183.860 

N/A 

54.908 

5.975 

471.034 

N/A 

Sturoeon* 

N/A 

Flounders 

$1,729 

Small  Game    

157.004 

Bki  Game                   

N/A 

Bottom  Fish             

51,366 

Ott>er  Fish  

5.458 

No  Target 

390.994 

Totals 

1.432,645 

1,224,284 

1,050,991 

790.560 

663.965 

.      596.551 

» Impingement  and  entrainment  data  are  not  availat>le  for  these  species. 


impingement  of  aquatic  species  in  the 
Northem  California  region.  Table  X-30 
displays  this  information  for 
entraiimient.  As  described  above,  EPA 
estimates  that  0  to  40%  of  these  revenue 


5.  Commercial  Fishing  Valuation 

Table  X-29  provides  EPA's  estimate 
of  the  value  of  gross  revenues  lost  in 
commercial  fisheries  resulting  from  the 

Table  X-29a.— Annual  Commercial  Fishing  Gross  Revenues  Lost  Due  to  Impingement  at  Estuary  Faciuties  in 

THE  Northern  California  Region 


losses  represent  surplus  losses  to 
producers,  assiuning  no  change  in 
prices  or  fishing  costs.  EPA  will  refine 
these  assumptions  for  the  final  rule. 


Species 


Anchovies  .. 

Cabezon  

Croakers  .... 
Dungeness  . 
Flounders  ... 

Herrings  

Rock  crabs  . 
Rockfishes  . 

Sculpins  

Smelts  

Surfperches 


Total 


Estimated 
pounds  of  har- 
vest tost 


10,156 

1,019 

97 

404 

4,606 

25.560 

165 

38.955 

147 

1.520 

3.198 


85.826 


Estimated  Value  of  Harvest  Lost  (in  doHars) 


Undiscounted 


$812 

3.383 

55 

623 
1.428 
5.368 

188 
21.425 

384 

395 
5.020 


39.082 


Discounted 

using  3% 
discount  rate 


$781 

2,899 

48 

588 

1.368 

4.840 

171 

16,863 

367 

375 

4,650 


32,949 


Discounted  . 
using  7% 
discount  rate 


$744 

2,401 

40 

546 
1,294 
4,257 

151 
12,547 

345 

352 
4.219 


26,897 


Table  X-29b.— Annual  Commercial  Fishing  Gross  Revenues  Lost  Due  to  iMPiNGEMEt^T  at  Ocean  Faciuties  in 

THE  Northern  California  Region 


species 


/VrKhovies  . 
Catiezon  .... 
Croakers  ... 
Dungeness 


Estimated 
pounds  of  har- 
vest k>st 


0 

21 

8 

1,583 


Estimated  Value  of  Harvest  Lost  (in  dollars) 


Discounted 

Discounted 

Undiscounted 

using  3% 

using  7% 

discount  rate 

discount  rate 

$0 

$0 

$0 

69 

59 

48 

5 

4 

3 

2,438 

2,301. 

2,137 
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Table  X-29b.— Annual  Commercial  Fishing  Gross  Revenues  Lost  Due  to  Impingement  at  Ocean  Facilities  in 

THE  Northern  California  Region — Continued 


Estimated 
pounds  of  har- 
vest lost 

Estimated  Value  of  Harvest  Lost  (in  dollars) 

Species 

Undiscounted 

Discounted 

using  3% 

discount  rate 

Discounted 

using  7% 
discount  rate 

Flounders              

210 
1 

592 
1 
9 

65 

1 

325 

3 

13 

62 

1 

256 

3 

12 

59 

Rock  crabs                   „ 

1 

RocWishes 

191 

Sculpins     

3 

Surtoerches 

11 

Total              •. 

2,424 

2.920 

2,699 

2,454 

Table  X-30a.— Annual  Commercial  Fishing  Gross  Revenues  Lost  Due  to  Entrainment  at  Estuary  Facilities 

IN  THE  Northern  California  Region 


Species 


Anchovies  

Cabezon  

California  halibut 

Croakers  

Dungeness  

Flounders  

Herrings  

Rock  crabs 

Rockfishes  

Sculpins  

Smelts 

Total 


Estimated 

pounds  of 

harvest  k>st 


525 

25 

1.076 

0 

37.273 

192 

69.974 

490 

10 

2.096 

15 


111,675 


Estimated  value  of  harvest  lost  (in  dollars) 


Undiscounted 


$42 
82 

2,701 

0 

57,400 

59 

14,695 

558 

6 

5,490 

4 


81.039 


Discounted 
using  3%  dis- 
count rate 


$39 

69 

2,145 

0 

52,594 

55 

12,664 

492 

4 

5,087 

4 


73,353 


Discounted 
using  7%  dis- 
count rate 


$36 

55 

1.600 

0 

47,024 

50 

10,893 

419 

3 

4,612 

3 


64,696 


Table  X-30b.— Annual  Commercial  Fishing  Gross  Revenues  Lost  Due  to  Entrainment  at  Ocean  Facilities  in 

THE  Northern  California  Region 


Estimated 

pounds  of 

harvest  lost 

Estimated  value  of  harvest  lost  (in  dollars) 

Species 

Undiscounted 

Dis(iounted 
using  3%  dis- 
count rate 

Discounted 
using  7%  dis- 
count rate 

Anchovies  

Cabezon 

8 

179 

2,816 

0 

427 

39,634 

12,467 

243 

621 

18 

$1 

595 

7,067 

0 

132 

8,323 

14,212 

134 

1,627 

5 

$1 

495 

5,604 

0 

123 

7,286 

12,532 

102 

1,507 

4 

$1 
394 

California  halibut  

4,177 

Croakers 

Fkxjnders 

Herrings 

ftock  crabs 

0 

112 

6.170 

10.659 

Rockfishes  ; 

Sculpins 

Smelts 

73 
1.366 

4 

Total , 

56,413 

32,096 

27,655 

22,956 

6.  Total  Recreational  and  Commercial 
Losses  from  Baseline  Impingement  and 
Entrainment  in  the  Northern  California 
Region 

Table  X-31  presents  EPA's  estimates 
of  total  baseline  welfore  losses  from 


impingement  and  entrainment  at 
cooling  water  intake  structures  in  the 
Northern  California  region.  Total 
commercifd  and  recreational  fishing 
losses  are  1.5  million  per  year  for  all 
species  and  fishing  modes,  before       , 


discounting.  Discounting  these  total 
baseline  welfare  losses  by  3%  and  7% 
yields  total  losses  of  $1.3  million  and 
$1.1  milUon,  respectively. 
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Table  X-31  .—Estimated  Commercial  and  Recreational  Baseline  Welfare  Losses  in  Northern  California 

FROM  Impingement  and  Entrainment  (2002$) » 


Benefit  type 


Recreational  . 
Commercial '' 


Total 


Before 
discountirig 


$1,432,645 
62,055 


1,494,700 


Discounting 
usir>g  3%  dis- 
count rate 


$1,224,284 
54,662 


1,278.946 


Discounted 
using  7%  dis- 
count rate 


$1,050,991 
46.801 


1.097,792 


■Welfare  losses  represent  losses  due  to  both  impingement  and  entrainment  because  recreational  estimates  cannot  be  presented  separately  for 
these  categories.  ^  ,       _, 

"  Based  on  40  percent  of  gross  revenues,  or  upper  bound  of  0-40  percent  range  assumed  to  represent  producer  surplus. 


7.  Estimated  Use  Benefits  of  Proposed 
Regulatory  Options  for  the  Northern 
California  Region 

Table  X-32  presents  EPA's  estimates 
of  total  welfeire  gain  from  post- 


compliance  impingement  and 
entrainment  reduction  at  cooling  water 
intake  structvires  in  the  Northern 
California  region.  Total  conunercial  and 
recreational  fishing  gains  are  $0.85 
million  per  year  for  all  species  and 


fishing  modes,  before  discounting. 
Discounting  the  estimated  welfare  gain 
by  3%  and  7%  yields  total  losses  of 
$0.71  million  and  $0.64  million, 
respectively. 


Table  X-32.— Estimated  Discounted  Commercial  and  Recreational  Reduced  Welfare  Losses  in  Northern 

California  From  Impingement  and  Entrainment  (2002$)  ^ 


Benefit  type 


Recreational  . 
Commercial " 


Total 


Expected  % 
reductk>n 


55.2% 
36.7 


54.4 


Before 
discounting 


$790,560 
22.755 


847.448 


Discounted 
using  3%  dis- 
count rate 


$663,965 
19.514 


712.749 


Discounted 
using  7%  dis- 
count rate 


$596,551 
16,208 


637.080 


a  Welfare  losses  represent  losses  due  to  both  impingement  and  entrainment  because  recreational  estimates  cannot  be  presented  separately 
for  these  categories.  _,  .        .  , 

"Based  on  40  percent  of  gross  revenues,  or  upper  bound  of  0-^40  percent  range  assumed  to  represent  producer  surplus. 


E.  Nonuse  Benefits 

Reducing  impingement  and 
entrainment  losses  of  fish  and  shellfish 
results  in  both  use  and  nonuse  benefits. 
Impingement  and  entrainment  losses  to 
commercial  and  recreational  fish  that 
are  harvested  by  fishermen  can  be 
valued  as  direct  use  benefits. 
Methodologies  for  estimating  use  values . 
for  recreational  and  conunercial  species 
are  well  developed,  and  some  of  these 
species  have  been  extensively  studied. 
As  a  result,  these  values  are  relatively 
easy  to  estimate.  The  portion  of 
impingement  and  entrainment  losses 
consisting  of  fish  that  are  recreationally 
and  commercially  landed,  however, 
represented  only  approximately  0.15 
percent  of  the  total  age  one  eqwvalent 
impingement  and  entrainment  losses  at 
five  estuary/tidal  river  and  ocean  case 
study  facilities  evaluated  for  the  section 
316(b)  Phase  II  proposal  (See  Appendix 
4  of  Estimating  Total  and  Nonuse 
Values  for  Fish,  Based  on  Habitat  Values 
for  Coastal  Wetlands  and  Eelgrass  (SAV) 
DCN  5-1010.)  23  The  remaining 


impingement  and  entrainment  losses  at 
these  five  facilities  are  distributed  as 
follows: 

•  Unharvested  recreational  and 
commercial  fish  represent  0.77  percent 
of  the  total  age  one  equivalent 
impingement  and  entrainment  losses, 

•  Forage  fish  represent  99.08  percent 
of  the  total  age  one  equivalent  loss. 

Neither  forage  species  nor  the 
unlanded  portion  of  recreational  and 
commercial  species  have  direct  uses; 
therefore,  they  do  not  have  direct  use 
values.  The  lack  of  use  values  for  the 
unlanded  fish  means  that  EPA  did  not 
directly  value  approximately  99.85 
percent  of  the  total  age  one  equivalent 
impingement  and  entraiiunent  losses  at 
the  five  cooling  water  intake  structures 
discussed  above.^''  Although 
individuals  do  not  use  these  resources 


^The  estuary/tidal  river  hcilities  incorporated  in 
this  estimate  include  Salem,  Big  Bend,  and  Brayton 
Point.  The  ocean  bcilities  are  Seabrook  and 
Pilgrim. 


»*  Although  the  percentages  vary  by  case  study, 
the  same  trend  occurs  in  the  other  case  studies.  For 
example,  the  total  percentage  unvalued  in  the  Great 
Lake  case  study  (J.  R.  Whiting  and  Monroe)  was 
99.92  percent.  For  example,  the  total  percentage 
unvalued  in  the  Great  Lake  case  study  (J.  R.  Whiting 
and  Monroe)  was  99.92  percent.  Note  that  some  use 
value  for  forage  fish  is  accounted  for  in  the 
commercial  and  recreational  fishing  benefits 
through  trophic  transfer.  However,  trophic  transfer 
accounts  for  a  small  percentage  of  total  recreational 
and  commercial  jrield. 


directly,  they  may  nevertheless  care 
about  and  be  affected  by  changes  in 
their  status  or  quality.  Monetary 
expression  of  individuals'  preferences 
for  these  resoxut;es  is  known  as  non*se 
value.  Both  commercial  and  recreational 
fishermen,  as  well  as  those  who  do  not  , 
use  the  resource,  may  have  nonuse 
values  for  these  species. 

Given  that  aquatic  species  without 
any  direct  uses  account  for  the  majority 
of  cooling  water  intake  structure  losses, 
it  is  important  to  try  to  account  for 
nonuse  values  in  the  benefits  analysis. 
Stated  preference  methods,  or  benefit 
transfers  based  on  stated  preference 
studies,  are  the  only  generally  accepted 
techniques  for  estimating  nonuse 
values.  Stated  preference  methods  rely 
on  siuveys,  which  ask  people  to  state 
their  willingness  to  pay  for  particular 
ecological  improvements,  such  as 
increased  protection  of  aquatic  species 
or  habitats  with  particular  attributes. 
Benefits  transfer  involves  adapting 
research  conducted  for  another  purpose, 
from  the  available  literature,  to  address 
the  policy  questions  at  hand.  It  is  not 
feasible  to  conduct  a  primary  stated- 
preference  study  for  the  section  316(b) 
rule,  because  of  the  regulatory  schedule 
and  the  time  and  significant  resources 
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necessary  to  properly  perform  such  a 
study.  Thus,  EPA's  analysis  of  nonuse 
benefits  of  the  section  316(b)  regulation 
relies  on  benefits  transfer.  As  noted 
above,  however,  stated  preference 
methods  have  several  limitations  that 
must  be  considered  when  conducting 
benefits  transfer.  EPA  recognizes  that 
benefits  transfer  of  stated  preference- 
based  WTP  estimates  to  a  policy  context 
that  differs  from  the  study  context  can 
be  problematic,  given  the  significant 
influence  of  context  on  stated- 
preference  values.  EPA  is  still 
considering  whether  the  underlying 
studies  in  the  current  analysis  are  close 
enough  to  the  policy  context  to  warrant 
benefits  transfer  and  requests  comment 
on  this  issue. 

For  the  proposed  rule  analysis,  EPA 
used  a  "50  percent"  rule  to  estimate 
nonuse  benefits  from  reducing 
impingement  and  entrainment  losses 
(see  the  proposed  rule  Case  Study 
Analysis  for  detail,  available  at  http:// 
www.  epa  .gov/wa  terscien  ce/3 16b/).  The 
Agency  received  numerous  comments 
on  this  approach.  Specifically, 
commenters  argued  that  the  "50  percent 
rule"  is  outdated  and  that  EPA  needs  to 
revise  this  approach  based  on  more 
recent  studies  of  use  and  nonuse 
benefits  associated  with  environmental 
quality  improvements. 

In  response  to  public  comments,  EPA 
has  developed  a  revised  analysis  of 
nonuse  benefits  and  is  requesting 
comment  in  the  NODA  on  this  ijevised 
methodology.  First,  the  Agency 
developed  a  benefit  transfer  approach 
that  combines  an  estimate  of  the  amount 
of  habitat  required  to  offset 
impingement  and  entrainment  losses 
(including  forage  species  and  the 
unlanded  portion  of  commercial  and 
recreational  species)  by  means  of  wild 
fish  production  with  a  benefits  transfer 
estimate  of  WTP  for  aquatic  habitat 
preservation/restoration.  The  following 
section  briefly  summarizes  this 
approach.  Second.  EPA  reviewed 
available  evidence  concerning  total 
benefits  (including  use  and  nonuse 
values)  from  the  surface  water  valuation 
studies  that  are  potentially  applicable  to 
the  section  316(b)  regulation.  Section 
E.2  below  discusses  EPA's  review  of 
these  studies  and  outlines  further  steps 
in  analyzing  nonuse  and  use  benefits 
from  available  economic  literature. 

1.  Benefit  Transfer  Approach 

The  methodology  used  in  this 
analysis  uses  values  that  siu^ey 
respondents  indicated  for  preservatioii/ 
restoration  of  eelgrass  (submerged 
aquatic  vegetation,  SAV),  and  wetlands 
to  evaluate  losses  of  fishery  resources. 
Because  one  of  the  results  of  aquatic 


habitat  preservation/restoration  is 
increased  production  of  fish  and 
shellfish,  it  may  be  appropriate  to  use 
valuation  of  habitat  restoration  as  a 
proxy  for  the  value  of  the  fish  and 
shellfish  lost  due  to  impingement  and 
entrainment.  The  method  used  by  EPA 
in  this  NODA  for  such  indirect 
valuation  first  assesses  respondents' 
values  for  habitats  that  play  a  significant 
role  in  the  production  of  fish  or 
shellfish,  and  then  estimates  the 
quantity  of  such  habitat  required  to 
replace  fish  and  shellfish  lost  to 
impingement  and  entrainment.  These 
data  are  then  combined  to  yield  an 
indirect  estimate  of  household  values 
for  fish  and  shellfish.  Survey 
respondents  were  asked  to  value  acres 
of  habitat  (e.g.,  eelgrass  or  wetlands) 
without  knowing  the  exact  quantities  of 
each  species  produced  by  the  habitat. 
These  values  per  acre  were  then 
translated,  using  estimates  of  fish 
abundance  in  these  habitats,  into  values 
for  specific  species  and  quantities  of 
fish  or  shellfish.  The  habitat  valuation 
study  used  in  this  analysis  specifically 
described  eelgrass  as  "habitat  for  fish 
and  shellfish."  The  authors  of  this  study 
concluded,  based  on  comments  made  by 
participants  in  focus  groups,  that  the 
survey  population  was  familiar  with 
both  eelgrass  and  wetlands,  and  that 
they  associated  both  of  these  habitats 
with  production  of  and  habitat  for  fish 
and  shellfish.  Another  study  (Johnston 
et  al.,  2002)  found  that  ecological 
improvements  to  statewide  fish  and 
shellfish  populations  were  among  the 
attributes  that  affected  respondents' 
relative  valuation  of  various  wetlands 
restoration  projects.  This  suggests  that 
respondents  in  the  habitat  valuation 
study  were  aware  of  the  fish  production 
"services"  provided  by  SAV  (eelgrass), 
and  may  have  been  aware  of  the  fish 
production  "services"  provided  by 
wetlands. 

EPA's  approach  to  estimating  values 
for  fish  and  shellfish  habitats  needed  to 
offset  impingement  and  entrainment 
losses  of  fish  involves  three  general 
steps: 

•  Estimate  the  amount  of  wetland  and 
eelgrass  habitat  needed  to  produce 
organisms  to  the  level  necessary  to 
offset  impingement  and  entrainment 
losses  for  the  subset  of  species  for  which 
production  information  is  available; 

•  Develop  willingness  to  pay  (WTP) 
values  for  the  fish  production  services 
of  the  relevant  habitat  types;  and 

•  Estimate  the  value  of  impingement 
and  entrainment  losses,  based  on  values 
for  the  restored  habitat  required  to  offset 
impingmnent  and  oitrainment  losses,  by 
multiplying  the  WTP  values  for  the  fish 
and  shellfi^  production  services  par 


acre  of  restored  eelgrass  and  wetland 
habitat  by  the  required  nimiber  of 
restored  acres  of  each  habitat  type. 

The  Agency  solicits  comments  on 
whether  this  approach  provides  a  more 
comprehensive  value  that  addresses  all 
impingement  and  entrainment  losses. 

The  following  NODA  sections  briefly 
sununarize  this  benefits  transfer 
approach  and  its  application  to 
estimating  the  value  of  the  fish  habitat 
required  to  offset  impingement  and 
entrainment  losses  in  the  North  Atlantic 
Region.  Additional  detail  on  the 
methods  and  data  EPA  will  use 
throughout  this  analysis  are  provided  in 
"Estimating  Total  and  Nonuse  Values 
for  Fish,  Based  on  Habitat  Values  for 
Coastal  Wetlands  and  Eelgrass"  (DCN  5- 
1010)  that  accompanies  this  NODA. 

a.  Estimating  the  Amount  of  Different 
Habitat  Types  Needed  To  Offset 
Impingement  and  Entrainment  Losses 
for  Specific  Species 

The  first  step  in  the  analysis  involves 
calculating  the  area  of  SAV  or  wetland 
habitat  needed  to  offset  impingement 
and  entrainment  losses,  for  the  subset  of 
species  for  which  restoration  of  these 
habitats  was  identified  by  local  experts 
as  the  preferred  restoration  alternative, 
and  for  which  production  information  is 
available;  i.e.,  the  habitat  that  will 
produce  the  equivalent  quantity  of  fish 
impinged  and  entrained.  Details  on  this 
analysis  aie  provided  in  Estimating 
Total  and  Nonuse  Values  for  Fish,  Based 
on  Habitat  Values  for  Coastal  Wetlands 
and  Eelgrass,  DCN  5-1010,  that 
accompanies  this  NODA. 

Table  X-33  presents  lower  and  upper 
bound  estimates  of  the  total  wetland 
and  SAV  restoration  required  to  offiset 
North  Atlantic  impingement  and 
entrainment.  These  estimates  reflect  the 
acreage  needed  for  the  species  requiring 
the  maximum  quantity  of  habitat 
restoration  to  offset  its  impingement  and 
entrainment  losses.  The  amount  of  tidal 
wetland  restoration  in  the  North 
Atlantic  region  is  based  on  the  acreage 
required  for  winter  flounder.  The  lower 
bound  estimate  is  winter  floundw 
restoration  estimate  derived  for  Brayton 
Point  and  the  upper  bound  estimate  is 
the  estimate  for  Pilgrim.  The  lower 
bound  estimate  for  regional  SAV 
restoration  is  based  on  the  acreage 
needed  for  northern  pipefish  at  Pilgrim 
and  the  upper  boimd  estimate  is  based 
on  the  acreage  needed  for  scup  at 
Brayton  Point 


Table  X-33.— Lower  and  Upper 
Bound  Estimates  of  Total  Wet- 

•  land  and  sav  restoration  re- 
QUIRED To  Offset  North  Atlan- 
tic Impingement  and  Entrainment 


Habitat  restora- 
tion category 

Lower 

txMjndon 

required 

numt)er  of 

acres 

Upper 

bound  on 

required 

number  of 

acres 

Tidal  wetland 

restoration  

SAV  restoration 

25,589 
151 

43,813 
1.205 

■ 

These  estimates  are  derived  frtim 
abundance  data  for  these  species  in 
wetland  and  SAV  habitats.  Abimdance 
data  were  used  because  estimates  of 
production  rates  in  these  habitats  are 
not  available  for  the  species  of  interest. 
Individuals  were  coimted  within 
subsampling  areas  of  the  habitats  (e.g., 
100  square  meters),  and  the  resulting 
counts  were  scaled  up  to  derive  per  acre 
density  estimates  by  species.  Usable 
data  were  available  for  three  species  for 
which  impingement  and  entrainment 
data  were  also  available  that  were  found 
in  wetlands  (winter  flounder,  Atlantic 
silverside,  and  striped  killifish)  and  for 
three  species  that  were  found  in  SAV 
(threespine  stickleback,  northern 
pipefish,  and  scup).  The  amount  of 
wetlands  acreage  needed  to  restore 
impingement  and  entrainment  losses 
ranged  from  11-12  acres  for  killifish  to 
25,589-48,813  acres  for  winter  flounder. 
While  it  is  not  known  how  many  acres 
would  be  needed  for  the  many  other 
species  found  in  wetlands,  it  appears 
from  the  available  data  that  the  acreage 
needed  for  winter  flounder  significantly 
overstates  the  acreage  needed  for  other 
species,  and  restoring  this  many  acres 
would  lead  to  more  than  offsetting 
increases  in  these  other  species.  For 
SAV,  the  acreage  estimated  ranged  from 
105-180  acres  for  threespine 
stickleback,  to  1205  acres  for  scup.  EPA 
requests  comment  on  using  abundance 
data  for  these  analyses.  EPA  also 


requests  comment  on  using  the  species 
that  require  the  maximum  quantity  of 
habitat  to  offset  impingement  and 
entraiiunent  losses  as  the  basis  for 
estimating  the  total  habitat  required  to 
offset  regional  losses.  Finally,  EPA 
requests  comment  on  using  estimates  of 
fish  production  per  acre  as  the  basis  for 
benefits  transfer,  given  that  respondents 
were  likely  not  aware  of  the  quantitative 
relationship  between  habitat  and  fish 
production  when  they  provided 
valuation  information. 

b.  Developing  WTP  Values  for  Fish 
Production  Services  Provided  by 
Submerged  Aquatic  Vegetation  and 
Wetlands  for  the  North  Atlantic  Region 

For  the  North  Atlantic  Region,  EPA 
based  the  benefit  transfer  of  both  total 
and  nonuse  values  for  fish  habitat 
provided  by  eelgrass  and  wetlands  on  a 
site-specific  study  of  the  Peconic 
Estuary,  located  on  the  East  End  of  Long 
Island.  New  York  (Johnston  et  al., 
2001a,  Opaluch  et  al..  1995,  1998; 
Mazzotta,  1996).  For  detail  on  the 
Peconic  Estuary  study  used  in  this 
analysis  see  DCN's  5-1275,  5-1292,  5- 
1293,  and  5-1284.  Conducted  in  1995, 
the  study  provides  information  for  the 
Peconic  Estuary  Program's 
Comprehensive  Conservation  and 
Management  Plan  (see  http:// 
www.savethepeconicbays.org/ccmp/). 

Both  eelgrass  and  wetlands  located  in 
the  Peconic  Estuary  support  aquatic 
species  that  are  found  throughout  the 
North  Atlantic  region  and  that  are  likely 
to  be  affected  by  impingement  and 
entrainment  (e.g., bay  anchovy,  Atlantic 
silverside,  scup,  sunmier  flounder, 
winter  flounder,  windowpane  flounder, 
weakfish,  tautog,  bay  scallops,  and  hard 
clams).25  The  Peconic  Estuary  study 
thus  provides  values  for  eelgrass  and 
wetlands  that  may  be  representative  of 
habitat  needed  to  produce  many  of  the 
species  affected  by  impingement  and 
entrainment  at  power  plants.  EPA  will 
further  eviiuate  applicability  of  the 
habitat  in  the  Peconic  study  to  other 


study  regions  such  as  the  mid-Atlantic. 
EPA  will  also  evaluate  other  aquatic 
habitat  valuation  studies  for  their 
applicability  to  the  analysis  of  benefits 
of  the  section  316(b)  rule  in  other 
regions. 

EPA  re-estimated  the  Peconic  model 
with  separate  coefficients  for  users  and 
nonusers  of  fishery  resources  in  order  to 
separate  out  nonuse  values.  The  Agency 
defined  users  as  those  who  stated  that 
they  either  fish  or  shellfish.  These 
individuals  have  both  nonuse  and 
indirect  use  values  from  the  fish  habitat 
services  of  eelgrass  and  wetlands.  EPA 
estimated  nonuse  values  only  for  those 
who  do  not  fish  or  shellfish.^^  Table  X- 
34  presents  the  Peconic  model  results. 
For  eelgrass,  the  value  for  nonusers  is 
77.7  percent  of  the  total  value  for  users. 
For  wetlands,  the  value  for  nonusers  is 
94.4  percent  of  the  total  value  for  users. 
Nonuse  values,  defined  here  as  total 
values  for  nonusers  of  the  fishery 
resources,  represent  a  large  portion  of 
the  total  value  estimated  in  the  study. 
Nonusers  assigned  similar  values  to 
both  types  of  habitat,  while  users 
assigned  a  slighdy  higher  value  to 
eelgrass,  perhaps  because  it  was 
explicitly  identified  on  the  survey  as 
fish  and  shellfish  habitat.  It  is  difficult 
to  determine  ex  post  why  the  values  for 
eelgrass  arid  wetlands  are  similar  for 
nonusers.  However,  the  fact  that  non- 
users  assigned  similar  values  to  both 
types  of  habitat  may  indicate  that  they 
did  not  significantly  differentiate  the 
two  habitat  types  on  dimensions 
affecting  valuation  or,  alternatively,  they 
differentiated  among  habitat  types,  but 
assigned  similar  values.  Since  SAV  was 
explicitly  identified  as  fish  and  shellfish 
habitat  and  wetlands  was  not,  this  may 
mean  that  fish  and  shellfish  services 
were  not  a  significant  attribute  affecting 
respondents'  valuation,  or,  alternatively 
that  they  were  aware  that  wetlands  also 
provide  habitat  for  fish  and  shellfish 
based  on  knowledge  external  to  the 
survey. 


TABLE  X-34.— ESTIMATED  WTP  VALUES  PER  HOUSEHOLD  FROM  THE  PECONIC  STUDY  (2002$)" 


All  Residents 

Users 

Nonusers**  .... 


Wetlands' 


$/HH/ 
Acre/ 
Year' 


0.056 
0.057 
0.054 


Nonuse 
value  % 


95.80 
94.40 
100.0 


Eelgrass  (SAV) 


$/HH/ 
Acre/ 
Year' 


0.063 
0.067 
0.052 


Nonuse 
value  % 


82.40 
77.70 
100.0 


•EPA  made  dollar  value  adjustments  using  ttie  Consumer  Price  Index  for  all  urban  consumers  for  the  first  half  of  2002. 


»»  Further  detail  on  fish  SAV  in  the  North  and 
mid-Atlantic  can  be  found  in  Wyda.  et  al,  2002 
"The  response  of  fishes  to  submerged  aquatic 
vegetation  complexity  in  two  ecoregions  of  the  Mid- 


Atlantic  Bight:  Buzzards  Bay  and  Chesapeake  Bay" 
(see  DCN  5-1318). 

26  Note  that  this  is  not  strictly  trae  for  wetlands, 
because  other  services  exist  that  allow  for  use    • 


values  such  as  birdwatching.  The  value  of  wetlands 
is  adjusted  to  reflect  fish  production  services  only 
in  the  section  on  wetlands  below. 
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••Note  that  wetlands  values  presented  here  are  WTP  for  all  wetland  services,  not  just  fish  habitat  services.  The  adjustment  for  fish  habitat  val- 
ues appears  below 
-  Values  shown  are  WTP  per  household  per  additiorial  {i.e.  marginal)  acre  per  year.  . 

''Noousers  are  defined  as  respondents  wtK>  neitfier  fish  nor  shellfish. 


Because  coastal  wetlands  provide  a 
number  of  services  (e.g..  habitat,  water 
purification,  storm  buffering,  and 
aesthetics),  EPA  attempted  to  separate 
values  for  fish  habitat  from  values  for 
other  wetland  services.  Given  survey 
data  available  from  the  Peconic  .Study, 
however,  there  is  no  direct  means  to 
estimate  the  proportion  of  total  wetland 
value  associated  with  fish  and  shellfish 
habitat  services  alone.  EPA  therefore 
used  a  stated  preference  study  from 
Narragansett  Bay,  Rhode  Island  to  adjust 
wetland  values  to  reflect  fish  and 
shellHsh  habitat  services  (Johnston  et 
ai,  2002,  (DCN  5-1273  ).  Based  on  the 
Johnston  et  al.  (2002)  study,  the 
proportion  of  saltwater  wetland  value 
associated  with  fish  habitat  is  0.2564; 
and  the  proportion  of  value  associated 
with  shellfish  habitat  is  0.2778.  For 
detail  on  estimating  the  proportion  of 
wetland  value  associated  with  fish  and 
shellfish  habitat  services  see  Estimating 
Nonuse  Values  for  Fish  Based  on 
Habitat  Values  for  Coastal  Wetlands  and 
Eelgrass  (SAV),  provided  in  DCN  5- 
1010. 

Briefly,  the  Johnston  et  al.  study  asked 
survey  respondents  to  choose  among 
different  hypothetical  restoration 


projects  based  on  attributes  of  these 
projects.  Attributes  of  hypothetical 
restoration  plans  characterized  relative 
statewide  improvement  in  bird 
populations,  fish  populations,  shellfish 
populations,  and  mosquito  control.  On 
average  these  attributes  received 
roughly  equal  weight  in  the  valuations 
(with  bird  populations  being  weighted  a 
little  less  heavily,  and  mosquito  control 
a  little  more  heavily  than  the  other  two). 
Based  on  model  results,  the  authors 
concluded  that  roughly  one-fourth  of 
the  value  derived  from  each  project  was 
attributable  to  each  type  of  services. 

The  Peconic  survey  described  eelgrass 
specifically  as  flsh  and  shellfish  habitat. 
EPA  is  not  aware  of  other  direct  uses  of 
eelgrass.  Based  on  focus  groups  during 
survey  development  and  pretesting,  the 
authors  concluded  that  individuals  were 
aware  of  eelgrass  and  its  importance  for 
fish  and  shellfish  production.  Thus, 
EPA  assigned  all  of  the  estimated  WTP 
for  SAV  restoration  to  fish  and  shellfish 
production  services.  Based  on  these 
same  focus  grcfups  and  pretests  the 
authors  also  concluded  that,  individuals 
were  aware  of  and  valued  a  number  of 
functions  of  wetlands,  including  fish 
and  other  wildlife  habitat,  storm 


buffering,  and  aesthetics.  Therefore, 
EPA  assigned  only  a  portion  of  the 
estimated  WTP  for  wetlands  restoration 
to  fish  habitat  services,  based  on  results 
from  the  Johnston  et  al.  study  described 
above.  EPA  requests  comment  on  its 
methodology  for  assigning  a  share  of 
WTP  to  "fish  production  services"  for 
each  habitat  type. 

EPA  estimated  the  value  of  saltwater 
wetlands  associated  with  fish  and 
shellfish  habitat  services  by  multiplying 
the  proportions  presented  above  by  the 
total  wetland  values  bom  the  Peconic 
Estuary  study.  Table  X-35  presents  the 
final  per  household  values  for  an  acre  of 
wetlands  that  were  ascribed  to  fish  and 
shellfish  habitat  services.  Because  the 
overall  values  of  Peconic  Estuary 
residents  for  eelgrass  and  wetlands  are 
similar,  once  adjustments  are  made  to 
wetlands  values  to  ascribe  a  portion  to 
fish  habitat  services,  the  values  for  fish 
and  shellfish  habitat  of  eelgrass  are 
estimated  as  four  times  higher  than 
those  for  fish  habitat  only  for  wetlands. 
EPA  requests  comments  on  whether 
such  adjustments  are  appropriate  and 
whether  further  adjustments  are  needed 
for  eelgrass  values. 


Table  X-35.— Estimated  WTP  Values  per  Household  for  Fish  and  Shellfish  Habitat  Services  of  WETLArros 

(2002$)  From  the  Peconic  Study 


All  Residents 

Users 

Nonusers''  .... 


$/HH/ 
Acre/ 
Year* 


0.056 
0.057 
0.054 


Fish  habi- 
tat % 


25.64 
25.64 
25.64 


$/HH/ 
Acre/ 

Yearfor 
fish 

habitat  >> 


0.014 
0.015 
0.014 


Shellfish 
habitat  % 


27.78 
27.78 
27.78 


$/HH/ 
Acre/Year 
for  shell- 
fish 
habitat" 


0.016 
0.016 
0.015 


■Values  shown  are  WTP  per  household  per  additional  {i.e.  marginal)  acre  per  year. 
•>  Total  value  per  acre  per  year  times  25  64  percent 

•^^  Total  value  per  acre  per  year  times  27.78  percent.  • 

<<  l^te  that  wetland  values  for  fish  arKl  shellfish  services  are  not  linearly  additive  within  the  same  acreage,  due  to  the  functional  form  use  in 
Johnston  et  al  (2002).  , 


c.  Estimating  Total  and  Nonuse  Values 
for  Fish  Production  Services  Provided  by 
Submerged  Aquatic  Vegetation  and 
Wetlands  in  the  North  Atlantic  Region 

The  SAV  and  wetland  values  from  the 
Peconic  study  presented  in  Table  X-34 
and  Table  X-35  are  per  household 
values  for  individuals  residing  in  towns 
bordering  the  Peconic  Estuary. 
Estimating  the  total  value  per  acre  of 
SAV  and  wetlands  requires  defining  and 
using  the  affected  population  for  the 
study  area.  The  Peconic  study  defined 
the  affected  population  as  the  total 


number  of  households  (both  year-roiind 
and  seasonal)  in  the  towns  bordering  the 
Peconic  Estuary.  Similarly,  EPA  defines 
the  affected  popi^lation  as  households 
residing  in  the  counties  that  abut  the 
water  bodies  in  the  North  Atlantic 
Region.  These  households  are  likely  to 
value  gains  of  fish  or  shellfish  in  the 
nearby  water  body  due  to  their  close 
proximity  to  the  affected  resource. 

Analysis  of  data  firom  the  Rhode 
Island  Salt  Marsh  Restoration  Survey 
(Johnston  et  al.  2002)  reveals  that  values 
were  ascribed  to  even  relatively  small- 


scale  salt  marsh  restoration  actions  (i.e., 
3-12  acres)  were  stated  by  respondents 
from  various  parts  of  the  state.  EPA  thus 
assimied  for  the  current  analysis  that 
residents  within  a  similar  distance  firom 
the  coast  as  residents  in  the  Johnston  et 
al.  (2002)  study  would  have  positive 
values  for  improving  fish  habitat.  EPA 
calculated  the  average  distance  from 
Johnston's  studied  locations  to  the 
farthest  edges  of  Rhode  Island,  which 
totaled  32.43  miles.  The  Agency  then 
assumed  that  all  households  living 
within  the  same  distance  of  the  affected 


resource  as  Rhode  Island  residents  from 
the  studied  resource  would  also  value 
fish  habitat  improvements  in  their 
affected  water  body. 

Additionally,  EPA  notes  that  a  study 
by  Pate  and  Loomis  (1997)  found  that 
respondents  outside  the  political 
jurisdiction  in  which  a  study  site  is 
located  were  also  willing  to  ascribe 
stated  preference  values  to  the  amenity 
being  studied.  The  study  was  designed 
to  determine  the  effect  of  distance  on 
WTP  for  public  goods  with  large  nonuse 
values.  Sj)ecificSlyv  the  study  evaluated 
environmental  programs  designed  to 
improve  wetlands  habitat  and  wildlife 
in  the  San  Joaquin  Valley.  It  compared 
WTP  values  for  households  residing  in 
the  San  Joaquin  Valley,  California,  to 
values  for  California  households  outside 
the  Valley,  emd  to  households  in 
Washington  State,  Oregon,  and  Nevada. 
The  study  found  that  WTP  values  for 
California  residents  outside  the  Valley 
were  97.7  percent  of  the  WTP  of  the 
Valley  residents.  WTP  values  for  Oregon 
residents  were  approximately  27 
percent  of  the  WTP  of  the  Valley 


residents.  As  with  the  Rhode  Island 
study,  care  should  be  taken  in 
interpreting  these  results. 

In  this  analysis,  EPA  calculated  per 
acre  WTP  values  using  two  different 
definitions  of  affected  populations:  (1) 
The  average  number  of  households 
residing  in  counties  abutting  the 
affected  water  body  and  (2)  the  average 
number  of  households  living  within  the 
32.4  mile  radius  of  each  affected  water 
body  in  the  region.  Average  per  acre 
values  for  SAV  and  wetlands  were 
calculated  based  on  these  estimates  of 
the  average  affected  population  for  each 
facility.  The  average  niunber  of  affected 
households  in  coimties  abutting  affected 
water  bodies  is  210,357  and  the  average 
niunber  of  households  within  a  32.4 
mile  radius  of  each  facility  is  737,711. 
Detailed  information  used  in  calculating 
the  average  niunber  of  affected 
households  in  counties  abutting  affected 
water  bodies  and  the  average  niunb^  of 
households  within  a  32.4  mile  radius  of 
each  facility  is  provided  in  DCN  5-1008. 

Table  X-36  presents  an  average  value 
per  acre  per  year  for  restored  SAV  for 


households  in  the  counties  abutting  the 
affected  water  bodies  and  for 
households  within  the  larger  radius 
(32.4  miles),  for  the  North  Atlantic 
Region.  The  total  annual  value  per  acre 
for  eelgrass  (SAV)  for  households  living 
in  counties  abutting  the  region's  affected 
water  bodies  is  $13,341  for  all  residents; 
and  the  total  nonuse  only  value  is 
$10,993.  The  table  also  shows  two 
estimates  of  the  values  for  households 
Uving  v«thin  the  larger  area.  EPA 
calculated  these  values  based  on  the 
findings  of  Pate  and  Loomis  (1997),  as 
shovkm  below.  EPA  assigned  the  value 
per  household  from  the  Peconic  study  to 
the  average  number  of  households 
residing  in  the  coimties  abutting  the 
affected  water  bodies  in  the  North 
Atlantic  Region  (210,357  households). 
For  households  beyond  these  coastal 
counties  (an  additional  527,354 
households),  EPA  multiplied  the 
Peconic  values  by  97.7  percent  and  27 
percent  to  provide  a  range  of  WTP 
values. 


Table  X-36.— HOUSEHOLD  WTP  Values  for  SAV  for  the  North  Atlantic  Region  (2002$) 


Value  category 


$/HH/ 
Acre/ 
Year* 


$0,063 
0.052 


Total  WTP/ 
Acre/Year 
for  HH  in 
Counties 
abutting  af- 
fected water 
bodies^ 


$13,341 
10,993 


Total  WTP/Acre/Year 
for  HH  within  32.4 
mile  radius  of  af- 
fected water  body 


97.7% 


$45,949 
37,863 


27.0% 


$22,371 
18,434 


Total  Value • • 

Nonuse  Value**  

•Values  shown  are  vyfTP  per  household  per  additional  (i.e.  marginal)  acre  per  year  from  the  f^^nic  study.  ^K.rt«~,  =.«<w«t«ri 

»•  Total  WTP  per  acre  is  calculated  as  tv^sehold  WTP  per  acre  times  the  average  of  210,357  households  in  the  counties  abutting  affected 

c  Total  WTP  per  acre  is  calculated  as  household  WTP  per  acre  tioies  737,711.  ttie  average  number  of  households  within  a  32.43-mi»e  radius  of 
affected  water  bodies.  Adjustments  to  WTP  values  are  described  in  the  text.  ,.  .^   •    ^     .  ^ 

"Total  nonuse  value  is  calculated  as  value  per  acre  for  nonusers  only  times  all  households  in  the  study  area. 


Table  X-37  presents  the  values  per 
acre  per  year  for  the  fish  and  shellfish 
habitat  services  of  wetlands  for  the  total 
affected  population  for  the  regional 
study  area.  For  the  counties  abutting  the 
affected  water  bodies,  the  total  annual 
value  per  acre  for  fish  habitat  services 


provided  by  wetlands  is  $3,017  for  all 
households,  whereas  the  total  nonuse 
only  value  is  $2,891.  For  the  larger  area, 
the  total  annual  value  per  acre  for  fish 
habitat  services  provided  by  wetlands 
ranges  from  $5,059  to  $10,390  for  all 


households,  whereas  the  total  nonuse 
only  value  ranges  from  $4,848  to  $9,958. 

The  table  also  shows  the 
corresponding  values  if  the  estimated 
WTP  share  for  "shellfish  production 
services"  rather  than  the  WTP  for  "fish 
production  services"  is  used. 


TABLE  X-37  —ESTIMATED  WTP  VALUES  FOR  FiSH  AND  SHELLFISH  IN  WETLANDS  FOR  THE  NORTH  ATLANTIC  REGION 

(2002$) 


$/HH/ 
Acre/ 
Year* 


Total  WTP/ 
Acre/Year 
for  HH  in 
Counties 

atxjtting  af- 
fected 

watertxxly*' 


Total  WTP/Acre/Year 
for  HH  within  32.4 
mile  radius  of  af- 
fected water  body" 


97.7% 


27% 


nsti 


Total  Value 

Nonuse  Value' 


$0,014 
0.014 


$3,017 
2.891 


$10,390 
9,958 


$5,059 
4,848 


13572  Federal  Register /Vol.  68,  No.  53  /  Wednesday,  March  19,  2003  /  Proposed  Rules 

Table  X-37. — Estimated  WTP  Values  for  Fish  and  Shellfish  in  Wetlands  for  the  North  Atlantic  Region 

(2002$)— Continued 


Total  WTP/ 
Acre/Year 
lor  HH  in 
Counties 

abutting  af- 
fected 

watertxxly  *< 


Total  WTP/Acre/Year 
for  HH  within  32.4 
mile  radius  of  af- 
fected water  body 


97.7% 


27% 


Slwimsh 

Total  Value : 

$0,016 
0.015 

$3,268 
3.132 

$11,258 
10,789 

$5,481 

Nonuse  Value**    

5,253 

'Values  shown  are  WTP  per  household  per  additional  (i.e.  marginal)  acre  per  year  from  the  Peconic  study. 

"Total  WTP  per  acre  is  calculated  as  household  WTP  per  acre  times  the  average  of  210,357  households  in  the  counties  abutting  affected 
water  bodies 

>  Total  WTP  per  acre  is  calculated  as  household  WTP  per  acre  times  737.71 1 ,  the  average  number  of  households  within  a  32.43-mile  radius  of 
affected  water  bodies 

■<  Total  nonuse  value  is  calculated  as  value  per  acre  for  nonusers  only  times  all  households  in  the  region. 


d.  Estimates  of  the  Value  of  Baseline 
Impingement  and  Entrainment  Losses 
for  the  North  Atlantic  Region 

EPA  multiplied  the  estimated  number 
of  acres  of  SAY  and  wetlands  needed  to 
offset  impingement  and  entraiiunent 
losses  for  the  North  Atlantic  region  by 
the  estimated  per  acre  values  of  SAV 
and  wetlands  to  assess  the  value  of 
baseline  impingement  and  entrainment 
losses.  As  discussed  above,  EPA 
performed  this  analysis  on  the  SAV — 


and  wetlands-dependent  species 
requiring  the  maximum  restoratioD 
acres  among  these  for  which 
productivity  estimates  are  available. 
Table  X-38  presents  the  estimated 
values  for  SAV  restoration  for  the  North 
Atlantic  Region.  EPA  estimated  that 
between  151  and  1.204  acres  of 
revegetated  SAV  (eelgrass)  is  required  to 
offset  average  annual  impingement  and 
entrainment  losses  of  scup  and  northern 
pipefish,  depending  on  whether  Brayton 
Point  or  Pilgrim  is  used  for  the 


productivity  estimates.  Based  on  the 
estimated  value  per  acre  to  residents  of 
counties  abutting  the  affected  water 
bodies,  the  total  value  of  restoring  151 
acres  of  eelgrass  is  $2,014,450.  Nonuse 
only  value  is  $1,659,930.  The  estimated 
total  value  to  all  households  residing 
within  32.43  miles  from  the  affected 
water  bodies,  ranges  from  $3,377,982  to 
$6,938,316  per  year.  Nonuse  only  value 
ranges  from  $2,783,496  to  $5,717,253. 
Figures  are  given  in  2002  dollars. 


Table  X-38.— WTP  Values  for  SAV  Restoration  of  Fish  for  the  North  Atlantic  Region  (2002$) 


Species  benefitting    I       Acres  of 
from  SAV  restoration  |  required  SAV 
restoration 


Total  willingness  to  pay  per  acre  per  year 


CountiM  Abutting  Aftactod  Water  BodiM 

Scup 

151  acres 

Total  ValijB 

$2,014,450 

Threespine 

Nonuse  Value 

1 ,659,243 

stickleback 

Northern  pipefish 

1,205  acres 

Total  Value 

16,075,574 

Nonuse  Value 

13,246,458 

All  HouMhokto  RMiding  Within  32.43  Miles  of  AftectMl  (High  Estimate) 


Scup 

151  acres 

Total  Value 

$6,938,316 

Threespine 
stk:kleback 

Nonuse  Value 

5  717  253 

Northern  pipefish 

1,205  acres 

Total  Value 

55,368,683 

Nonuse  Value „ 

45,624,433 

All  HousehoMs  Residing  Within  32.43  Miles  of  AffedMi  Water  Bodies  (Low  Estimate) 


Scup 

151  acres 

Total  Value 

$3,377,982 

Threespine 

Nonuse  Value , 

2,783,496 

stickleback 

Northern  pipefish 

1.205  acres 

Total  Value 

26,956,743 

Nonuse  Value ; , 

22,212,667 
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Table  X-39  presents  the  estimated 
values  for  wetlands  restoration  for  the 
North  Atlantic  Region.  EPA  estimated 
that  between  25,589  and  43,813  acres  of 
restored  tidal  wetlands  is  required  to 
offset  average  annual  impingement  and 
entrainment  losses  to  winter  flounder. 
Based  on  the  estimated  value  per  acre  to 
residents  of  counties  abutting  affected 
water  bodies,  the  total  value  of  restoring 
25,589  acres  of  coastal  wetlands  (after 
adjusting  for  the  estimated  portion 
attributable  to  fish  production  services) 
is  $77  million  per  year,  whereas  nonuse 
only  value  is  $74  million.  For  all 
households  residing  within  32.43  miles 
of  affected  water  bodies,  the  total  value 
of  restoring  25,589  acres  of  coaxal 
wetlands  ranges  irom  $129  million  to 


$266  million  per  year,  whereas  the 
nonuse  only  value  ranges  from  $124 
million  to  $254  million  for  fish  habitat 
only.  Figures  are  given  in  2002  dollars. 
Based  on  the  estimated  "value  per  acre 
to  residents  of  counties  abutting  affected 
water  bodies,  the  total  value  of  restoring 
43.813  acres  of  coastal  wetlands  is  $132 
million  per  year,  whereas  nonuse  only 
value  is  $127  million,  adjusted  to  fish 
production  services  only.  For  all 
hotiseholds  residing  vtrithin  32.43  miles 
of  affected  water  bodies,  the  total  value 
of  restoring  43.813  acres  of  coastal 
wetlands  ranges  frt)m  $222  to  $455 
million  per  year,  whereas  the  nonuse 
only  value  ranges  fit)m  $212  to  $436 
million,  adjusted  to  fish  production 
services  only.  Figures  are  given  in  2002 


dollars.  This  analysis  does  not  include 
fish  or  shellfish  losses  caused  by 
thmmal  discharges  which  are  covered 
under  section  316{a)\ 

EPA  estimated  the  total  WTP  value  for 
the  amount  of  habitat  required  to  offset 
baseline  impingement  and  entrainment 
losses  in  the  North  Atlantic  region  by 
adding  the  SAV  and  weUand  values 
presented  in  Table  X-38  and  Table  X- 
39.  Based  on  the  estimated  value  per 
acre  to  residents  of  counties  abutting  the 
affected  water  bodies,  the  total  value  of 
habitat  required  to  offset  impingement 
and  entrainment  losses  in  the  North 
Atlantic  region  ranges  from  $79  million 
to  $511  million  per  year,  whereas 
nonuse  only  value  ranges  from  $76 
million  to  $482  million. 


Table  X-39.— WTP  Values  for  Wetlands  Restoration  of  Fish  for  the  North  Atlantic  Region  (2002$) 


Species  Benefitting 
from  tidal  wet- 
lands restoration 


Acres  of 

required 

wetlands 

restoration 


Total  willingness  to  pay  per  acre  per  year 


Counties  Abutting  Affected  Water  Bodies 


Winter  ftounder 
Atlantic  silverside 
Striped  killifish 


25,589  acres 


43,81 3  acres 


Total  Value 


Nonuse  Value 


Total  Value 


Nonuse  Value 


$77,194,196 


73,982.015 


132,170,436 


126,670,601 


All  Households  Residing  Within  32.43  Miles  of  Aftacted  (Low  Estimate) 


Winter  flounder 
Atlantic  silverside 
Striped  killifish 


25,589  acres 


43,813  acres 


Total  Value 


Nonuse  Value 


Total  Value 


Nonuse  Value 


$265,877,962 


254,814,331 


455,231,200 


436.288.260 


All  Households  Residing  Within  32.43  Miles  of  Affected  Water  Bodies  (Low  Estimate) 


Winter  flounder 
Atlantic  silverside 
Striped  killifish 


25.589  acres 


Total  Value 


Nonuse 


Total  Value 


43,813  acres      Nonuse  Value 


$129,445,065 


124,058,656 


221,633,417 


212,410,876 


The  values  in  Table  X-39  do  not 
account  for  all  species  lost  to 
impingement  and  entraiimient  in  the 
North  Atlantic  Region  (e.g.,  tautog)  and 
include  benefits  for  species  not  affected 
by  impingement  and  entraiiunent.  EPA 
continues  to  evaluate  this  approach  as 
an  alternative  for  estimating 
comprehensive  non-use  benefits 
associated  with  this  regtilation. 

e.  Estimates  of  the  Value  of  the 
Preferred  Option  for  the  North  Atlantic 
Region 

Table  X-40  shows  the  pergent 
reduction  in  impingement  and 


entrainment  losses  for  each  of  the 
affected  species  included  in  this 
analysis.  The  preferred  option  is 
expected  to  reduce  impingement  and 
eiitraiiunent  losses  by  18.4  to  23.8 
percent,  depending  on  species.  EPA 
applied  the  percent  reduction  for  the 
species  that  determined  the  niunber  of 
acres  of  restoration  required.  For  tidal 
wetlands,  winter  flounder  required  the 
largest  number  of  acres  of  restoration. 
Accordingly,  EPA  used  the  18.73% 
reduction  in  impingement  and 
entrainment  for  winter  flounder  to 
calculate  the  benefits  of  the  preferred 
technology.  Similarly,  EPA  used  the 


18.97%  reduction  for  northern  pipefish 
to  estimate  benefits  of  the  lower  bound 
estimate  of  SAV  restoration,  and  the 
23.75%  reduction  for  scup  to  estimate 
upper  bound  benefits  for  SAV. 

Table  X-40.— Reductions  in  Im- 
pingement AND  Entrainment 
Losses  With  the  Preferred 
Option 


Species 


Percent 
reductk>n 


Winter  fkxjnder  ... 
Atlantk:  silverskle 


18.73 
21.78 
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Table  X-40.— Reductions  in  Im- 
pingement AND  ENTRAINMENT 
Losses  With  the  Preferred 
Option— Continued 


Table  X-40.— Reductions  in  Im- 
pingement AND  ENTRAINMENT 
Losses  With  the  Preferred 
Option — Continued 


Species 


Percent 
reduction 


Species 


Percent 
reduction 


Striped  killifish 

Threespine  stickleback 


18.43 
31.17 


Northern  pipefish 
Scup 


18.97 
23.75 


Table  X— 41  gives  the  range  of  WTP 
values  for  the  preferred  option  for  the 
North  Atlantic  region.  Summing  the 
values  for  wetlands  and  SAV 
restoration,  the  total  benefits  of  the 
preferred  option  for  the  six  species 
identified  above  range  ht)m  $15  to  $98 
million  (2002$).  Nonuse  value  only 
ranges  from  $14  to  $92  million  (2002$). 


Table  X-41  .—WTP  Values  for  Wetlands  and  SAV  Restoration  of  Fish  for  the  North  Atlantic  Region, 

Based  on  the  Preferred  Option  (2002$) 


' 

Lower  t>ound 

Upper  bound 

Counties  AlHitting  Affected  Water  Bodies 

Total  Value 

^ 

$14,840,614 
14.171.720 

$28  573  472 

Nonuse  Value 

26  871  437 

All  Households  Residing  Within  32.43  Miles  of  AffSctMl  Watw  BodlM  (High  Estimate) 

Total  Value 

$51,115,141 
48.811.287 

$98,414,866 

Nonuse  Value  

92,552.594 

All  HousshoMs  RMidlng.  Within  32.43  MHes  of  AftwlMJ  Watar  Bodies  (Low  Estimata) 

Total  Value 

$24.RaS,868 
23,764,215 

$47  914  165 

Nonuse  Value  

45,060,065 

/.  Per  Household  Values  of  Changes  in 
Impingement  and  Entrainment  Losses 
for  the  North  Atlantic  Region 

Another  way  of  presenting  these 
results  is  to  calculate  the  implied  per 
household  WTP  for  households  residing 
in  the  two  different  definitions  of  the 
study  area.  Table  X-42  presents  results 


of  these  calculations.  A  total  of  3.65 
million  households  live  in  the  counties 
abutting  afl'ected  water  bodies  while  4.2 
million  households  live  within  a  32.4 
mile  radius  of  affected  water  bodies. 
This  implies  a  total  WTP  to  eliminate  all 
I&E  losses  of  $21.70  to  $40.62  and  non- 
use  WTP  of  $20.73  to  $33.97  per 


household  residing  in  the  coimties 
abutting  affected  water  bodies. 

If  a  32.4  mile  radius  is  used  in  these 
calculations,  the  implied  WTP  values  to 
reduce  all  I&E  losses  range  hom  $31.62 
to  $121.57  and  non-use  WTP  range 
$29.92- to  $113.68  per  household 
residing  in  the  32.4  mile-radius  area.  All 
values  are  given  in  2002$. 


Table  X-42.— Values  Per  Household  for  Total  Affected  Population  of  the  North  Atlantic,  for  SAV  and 

Wetlands  Restoration 


Baseline  losses 

Preferred  optkm 

Lower  bound 

Upper  bound 

Lower  bound 

Upper  bound 

HouaahoMs  in  Bordaring  Counties 

Total  Value  (nonuse  +  use) _ 

Total  value/hh  

$79,208,646 

21.70 

75,641,944 

20.73 

$148,246,010 

40.62 

139,917.060 

33.97 

$14,840,614 

4.07 

14,171,720 

3.44 

$28,573,472 
783 

Total  non-use  value  

26  871  437 

Non-use  value/hh 

6.52 

Houaahotds  Within  32.4  Mlla  Radius  (high  asUmate) 

« 

Total  Value  (nonuse  +  use)  

Total  value/hh  

$272,816,278 

64.96 

260,531.584 

61.46 

$510,599,883 

121.57 

481.912.693 

113.68 

$51,115,141 

12.17 

48.811,287 

11.51 

$98,414,866 
23  43 

Total  non-use  value  

Non-use  value/hh 

92.552.594 
21  83 

Houaahotds  Within  32.4  Mlla  Radius  (low  astimata) 

Total  Value  (nonuse  +  use)  

Total  value/hh  

$132,823,067 

31.62 

126.842,152 

29.92 

$248,590,160 

59.19 

234.623.543 

55.35 

$24,885,868 

5.93 

23.764.215 

5.61 

$47,914,165 
11  41 

Total  non-use  value 

45  060  065 

Non-use  value/hh '. 

10  63 

This  calculation  implies  a  total  WTP 
to  reduce  impingement  and  entrainment 
losses  of  $4.07  to  $7.83  and  non-use 
WTP  of  $3.44  to  $6.52  per  household 
residing  in  the  counties  abutting 
affected  water  bodies.  If  a  32.4  mile 
radius  is  used  in  these  calculations,  the 
implied  WTP  values  to  reduce  all  I&E 
losses  range  from  $5.63  to  $23.43  and 
non-use  WTP  range  from  $5.61  to 
$21.83  per  household  residing  in  the 
32.4  mile-radius  area.  All  values  are 
provided  in  2002$. 

2.  Futiire  Steps  in  Analyzing  Nonuse 
Values 

In  addition  to  the  nonuse  valuation 
approach  siunmarized  in  the  preceding 
sections,  EPA  is  also  exploring  and 
soliciting  comment  on  alternative 
methodologies  for  estimating  nonuse 
benefits  for  the  Final  rule. 

a.  Nonuse  and  Use  Values:  Literature 
Review 

In  response  to  public  comments 
regarding  the  analysis  of  non-use  values 
in  the  proposed  rule,  the  Agency 
continues  to  review  and  summarize 
surface  water  valuation  studies  that 
estimate  non-use  and  total  use  values 
for  water  resources.  The  purpose  of  this 
review  is  to  report  on  the  range  of 
nonuse  values  for  water  resources  in  the 
economic  literature,  to  compare 
estimates  of  use  emd  nonuse  values  for 


users  and  nonusers,  and  explore  the 
feasibility  of  deriving  nonuse  values 
based  on  these  comparisons. 

Based  on  comments  received,  EPA  is 
re-evaluating  past  studies  and  their 
applicability  to  this  rule.  These  studies 
summarized  and  compared  nonuse  and 
use  values  (e.g.,  Fisher  and  Rancher's 
(1984)  and  Brown's  (1993)).  The  Fisher 
and  Raucher's  (1984)  comparison  of 
nonuse  and  use  values  relies  on  eight 
contingent  valuation  studies  of  benefits 
of  improved  water  quality  published 
from  1974  to  1983.  This  analysis  served 
as  a  basis  for  developing  the  50  percent 
rule  used  for  estimating  non-use 
benefits  in  the  proposed  rule  analysis. 
Brown  (1993)  conducts  a  similar 
assessment  of  nonuse  and  use  values 
that  relies  on  31  contingent  valuation 
studies  published  from  1980  to  1992. 

EPA  is  also  identifying  a  set  of  new 
studies  that  may  contain  information 
about  the  relative  magnitude  of  use  and 
nonuse  values  for  aquatic  resources 
affected  by  this  rule.  As  of  the 
publication  of  this  NODA,  EPA  is 
reviewing  IB  surface  water  valuation 
studies  that  meet  a  set  of  criteria  for 
suitability  and  reliability  (e.g.,  the 
resource  amenities  valued  in  the  study 
must  be  water  bodies  that  provide 
recreatioucil  fishing,  U.S.  populations 
are  siuveyed  in  the  study,  research 
methods  in  the  study  are  supported  by 
literature).  As  a  consequence  of  these 


criteria,  EPA  has  identified  fewer 
applicable  studies  than  Brown  (1993). 
These  studies  use  either  stated 
preference  or  a  combination  of  stated 
and  revealed  preference  techniques  to 
elicit  nonuse  and  use  valued  associated 
with  aquatic  habitat  improvements  (see 
docimient  "Comparison  of  Nonuse  and 
Use  Values  from  Surface  Water 
Valuation  Studies"  (See  DCN  5-1011)). 
These  studies  vary  in  several  respects, 
including  the  specific  environmental 
change  valued,  the  types  of  values 
estimated,  the  magnitude  of  the  change, 
the  geographic  region  affected  by 
environmental  changes  and  survey 
administration  methods.  EPA  is 
qualitatively  analyzing  these  studies 
and  interpreting  relevant  characteristics 
to  determine  their  relevance  for  the 
analysis  of  nonuse  values  resulting  &t)m 
this  rule. 

These  18  valuation  studies  provide  27 
observations  of  use  and  non-use  values 
associated  with  various  aquatic  habitat 
improvements,  because  six  studies 
generated  more  than  one  nonuse  value 
estimate.  A  list  of  the  studies  being 
considered  by  EPA  is  provided  in  Table  . 
X-43;  Appendix  A  in  the  document 
"Comparison  of  Nonuse  and  Use  Values 
from  Surface  Water  Valuation  Studies" 
(See  DCN  5-1011)"  that  accompanies 
this  NODA  presents  key  information 
fit>m  each  study  compiled  by  EPA. 


Table  X-43.— Examples  of  Studies  That  Provide  Information  About  Use  and  Nonuse  Values 


Author 


Clonts  &  Mak}ne  . 

Croke  etal 

Cronin  

Desvousges  et  al 

Huang  etal 

Kaom. 

Lant  &  Rot>erts  ... 

Magat  etal 

Mitchell  &  Carson 

Olsen  etal 

Rotwrts  &  Leitch  . 

Rowe  etal 


Year 


1990  

1986-87 

1982  

1983  .... 

1997  . .. 

1993  .... 

1990  .... 
2000  .... 
1981   .... 

1991  .... 
1997  .... 

1985  .... 


Title 


Preservation  Attitudes  and  Consumer  Surplus  in  Free 
Flowing  Rivers. 

Estimating  the  Value  of  Improved  Water  Quality  in  an 
Urt>an  River  System. 

Valuing  Nonmarket  Goods  Through  Contingent  Mar- 
kets. 

Contingent  Valuation  Design  and  Results:  Optkxi  and 
Existence  Values. 


Willingness  to  Pay  for  Quality  Improvements:  ShoukJ 

Revealed  and  Stated  Preference  Data  Be  Com- 

l)ined?. 
Differentiating  Use  and  Nonuse  Values  for  Coastal 

Pond  Water  Quality  Improvements. 
Greenbetts  in  the  Combelt;  Riparian  Wetlands.  Intrin- 

sk:  Values,  and  Market  Failure. 
An  Iterative  Chok»  /Approach  to  Valuing  Clean  Lakes. 

Rivers,  and  Streams. 
An  Experiment  in  Determining  WiHtngness  to  Pay  for 

National  Water  Quality  Improvements. 

Existence  and  Sport  Values  for  Doubling  the  Size  of 
Cohjmbia  River  Basin  Salmon  and  Steelhead  Runs. 

EconomK  Valuatkxi  of  Some  Wetend  Outputs  of  Mud 
Lake. 


EcononfHC  Assessment 
Eagle  Mine  Factiily. 


of  Damage   Related  to  ttie 


Source 


In;  Social  Science  and  Natural  Resource  Recreation 
Management,  Joanne  Vining,  editor.  Westview 
Press,  Boulder,  CO.  pp.  301-317. 

Journal  of  Environmental  Systems.  Vol.  16,  No.  1.  pp. 
13-24. 

Pacifk:  Northwest  Laboratory,  PNL-4255,  Rrehland, 
WA. 

In:  A  Comparison  of  Alterrwtive  Approaches  for  Esti- 
mating Recreatkm  and  Related  Benefits  of  Water 
Quality  Improvements.  U.S.  Environnr>ental  Protec- 
tkMi  Agency,  Economk:  Analysis  Diviskxi,  Wash- 
ington, DC. 

Journal  of  Environmental  Economrcs  and  Manage- 
ment Vol.  34.  No.  3.  pp.  240-255.       . 

Environmental  and  Resource  Economk».  Vol.  3.  pp. 

487-494. 
Environment  and  Planning.  Vol.  22.  pp.  1375-1388.  ' 

Journal  of  Risk  and  Uncertainty.  Vol.  21,  fsto.  1.  pp.  7- 

43. 
Preliminary  Draft  of  a  report  to  the  U.S.  Environmental 

Protectkm  Agericy.  Resources  for  the  Future,  Inc.,, 

Washington,  DC. 
Rivers.  Vol.  2.  No.  1.  pp.  44-56. 

Agricultural  Economics  Report  No.  381.  Departnnfent 
of  Agricultural  Economcs,  North  Dakota  Agricultural 
Experiment  Statkxi,  North  Dakota  State  University. 

Energy  and  Resource  Consultants.  Inc.,  BouWer,  CO. 
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Author 

Year 

Title 

Source 

Sanders  et  al 

1990  

Toward  Empirical  Estimation  of  ttie  Total  Value  of 

Water  Resources  Research.  Vol.  26,  No.  7.  pp.  1 345- 

Protecting  Rivers. 

1357. 

Sutherlancj  &  Walsh 

1985  

Effect  of  Distance  on  tfie  Preservation  Value  of  Water 
Quality. 

Land  Economics.  Vol.  61,  No.  3.  pp.  282-291. 

Walsh  et  al 

1978  

Opticxi  Values,  Preservation  Values  and  Recreational 
Benefits  of  Improved  Water  Quality:  a  Case  Study 

EPA-600/5-78-001,    Socioeconomic    Environmental 

Studies  Series,  Office  of  Research  and  Develop- 

of  the  Southe  Platte  River  Basin,  Colorado. 

nient,  U.S.  Environmental  Protection,  Research  Tri- 
angle Park,  NC. 

Welle 

1986  

Potential   Economic  Impacts  of  Acid  Deposition:   A 

Dissertation,  University  of  Wisconsin-Madison. 

Contingent  Valuation  Study  of  Minnesota. 

* 

Whitehead  & 

1992  

Economic  Benefits  of  Improved  Water  Quality:  a  case 

Rivers.  Vol.  3.  pp.  170-178. 

Groothuis. 

study  of  North  Carolina's  Tar-Pamlico  River. 

Whitehead  et  al  

1995  

Assessing  the  Validity  and  Reliability  of  Contingent 

Jounuil  of  Environmental  Economics  and  Manage- 

Values: A  Companson  of  On-Site  Users,  Off-Site 

ment.  Vol.  29.  pp.  238-251. 

i_ 

Users,  and  Non-users. 

The  Agency  is  considering  applying 
the  results  of  this  type  of  review  and 
analysis  to  estimate  nonuse  value  for 
aquatic  resources  potentially  affected  by 
impingement  and  entrainment  for  the 
final  rule  analysis,  and  recognizes  that 
this  approach  requires  careful 
accounting  of  factors  that  are  likely  to 
affect  nonuse  values  of  aquatic 
resources  such  as  the  geographic  scale 
of  environmental  improvements, 
regional  or  national  importance  of  the 
affected  resources,  and  the  magnitude  of 
environmental  quality  changes.  The 
Agency  seeks  comment  en  this  general 
approach  as  well  as  the  applicability 
and  feasibility  of  estimating  nonuse 
values  that  are  based  on  (1)  a  percent  or 
fraction  of  use  values  per  household 
(see  Section  X  B  4  of  this  preamble  for 
summary  of  methods  for  assessing 
recreational  use  values)  and/or  (2) 
specific  user  emd  noniiser  populations 
for  this  rule.  The  agency  also  solicits 
feedback  about  the  studies  reviewed  by 
EPA  as  well  as  other  studies  that  might 
be  suitable. 

b.  Meta  Analysis 

In  addition  to  simply  reviewing 
available  information  about  the  relative 
magnitudes  of  nonuse  and  use  values, 
EPA  is  also  considering  regression- 
based  meta-analysis  of  nonuse  WTP  for 
water  resources.  Depending  on  the 
suitability  of  available  data,  a  meta- 
analysis c:an  provide  information  on  the 
relative  influence  of  various  study, 
economic,  and  natural  resource 
characteristics  on  nonuse  willingness  to 
pay.  Economic  literature  characterize 
meta  analysis  as  a  rigorous  alternative  to 
the  more  casual,  narrative  discussion  of 
research  studies  which  typify  many 
attempts  to  summarize  available 
information  about  environmental 
values.  The  primary  advantage  of  a 
regression-based  approach  is  that  it  may 
account  for  differences  among  study 


sites  that  may  contribute  to  changes  in 
nonuse  values,  to  the  extent  permitted 
by  available  data.  The  following 
discussion  briefly  summarizes  EPA's 
approach  to  this  analysis.  DCN  5-1011 
provides  further  detail. 

The  dependent  variable  in  the 
regression-based  meta-analysis  may  be 
either  the  estimated  nonuse  value  or  the 
total  value  (including  use  and  nonuse 
value)  of  aquatic  habitat  improvements. 
The  total  value  can  be  modeled  as  a 
function  of  explanatory  variables  that 
include  (1)  core  economic  variables  and 
(2)  study  design  effects  variables.  The 
core  economic  variables  are  used  to 
characterize  specifics  of  the  re80urce(s) 
valued  {e.g.  whether  they  are  estuarine 
or  freshwater);  the  geographic  scale  of 
resource  improvements  (e.g.,  single 
water  body  versus  multiple  water 
bodies);  the  estimated  use  values  for 
envirorunental  quality  improvement, 
quantitative  or  categorical  measures  of 
environmental  quality  improvements, 
and  siuvey  respondents'  characteristics 
such  as  mean  income  of  survey 
respondents.  Study  design  effects 
characterize  the  year  in  which  a  study 
was  conducted,  the  elidtaticm  format  of 
the  survey  (e.g.,  telephone  and  mail); 
the  elicita^n  method  (e.g.,  open  ended 
WTP  mAhod).  DCN  5-1011  provides 
information  on  key  variables  available 
from  the  18  studies  reviewed  by  EPA. 

EPA  also  notes  potential  limitations  of 
this  approach.  Limitations  of  the 
regression  analysis  approach 
specifically  stem  from  the  number  of 
studies  that  meet  criteria  for  inclusion, 
the  number  of  variolas  that  could  be 
included  in  the  regression  analysis 
(which  depends  on  the  niunber  of  and 
infonnation  available  from  the  original 
studies),  as  well  as  degrees  of  freedom 
and  statistical  significance.  For 
example,  study  differences  often 
prevent  the  use  of  a  single  measure  of 
the  degree  of  environmental  quality 


improvements.  Prior  meta-analyses  of 
this  type,  including  Woodward  and  Wui 
(2000)  and  Foe  et  al.  (2001),  lack  a 
continuous  and  quantified  measure  of 
envirorunental  quality  improvement. 
The  use  of  other  economic  variables  that 
might  be  desirable  from  a  theoretical 
perspective  (e.g.,  information  on 
substitute  goods)  may  complicate 
extracrtion  of  suitable  data  from  the 
underlying  studies.  EPA  also  recognizes 
that  clear  and  objective  criteria  are 
needed  to  determine  which  studies  are 
suitable  for  inclusion  in  meta  analysis; 
criteria  should  acknowledge  issues 
related  to  potential  bias  associated  with 
stated  preference  studies,  and  steps  that 
the  researchers  should  take  to  minimize 
bias,  as  noted  in  Section  X  B  1  of  this 
preamble.  One  key  challenge  of  both  of 
the  approaches  discussed  in  this  section 
is  to  determine  the  applicabiUty  of 
study  results  to  the  policy  case  of 
interest  (i.e.,  fish  impacts  due  to 
impingement  and  entrainment  in  this 
rule)  because  of  significant  variations  in 
study  objectives  and  methodologies. 
The  use  (and  interpretation)  of  the  value 
estimates  to  predict  WTP  in  specific 
cases  will  follow  the  methodologies 
from  the  benefits  transfer  literature  (e.g., 
Vandenbeig  et  al.  2001;  Desvousges  et 
al.,  1998). 

EPA  se^cs  conunents  on 
appropriateness  of  the  meta-analysis 
approach  for  calculating  nonuse  values 
for  aquatic  habitat  improvements 
associated  vrith  reduosd  impingement 
and  entrainment  in  this  rule. 

F.  Regional-Level  Benefit  Cost  Analysis 

This  section  presents  EPA's  estimates 
of  the  total  monetary  value  of  the 
baseline  impingement  and  entrainment 
losses  at  cooling  water  intake  structures 
located  in  the  North  Adantic  and 
Northern  California  study  regions.  A 
comprehensive  estimate  of  the  value  of 
the  resource  should  include  both  use 


and  nonuse  values.  However,  EPA  was 
able  to  estimate  nonuse  values  for  the 
North  Atlantic  region  only  due  to  data 
limitations.  "Nonuse  values,  like  use 
values,  have  their  basis  in  theory  of 
individual  preferences  and  the 
measxirement  of  welfare  changes. 
According  to  theory,  use  values  and 
nonuse  values  are  additive"  (M. 
Freeman,  1993).  The  following  sections 
present  the  estimated  monetary  value  of 
impingement  and  entrainment  losses 
under  the  baseline  scenario  and  the 
estimated  impingement  and 
entrainment  reduction  benefits  under 
the  preferred  option  for  the  two  study 
regions.  The  Agency,  however,  points 
out  the  estimate  of  benefits  for  die 
Northern  California  region  is  incomplete 


and  includes  recreational  and 
commercial  fishing  benefits  only. 

1.  Benefit-Cost  Analysis  of  the  Preferred 
Option  for  the  North  AUantic  Region 

a.  Total  Monetary  Value  of  Baseline 
Impingement  and  Entrainment  Losses  in 
the  North  Atlantic  Region 

Table  X-44  presents  EPA's  estimates 
of  the  total  value  of  baseline 
impingement  and  entrainment  losses  at 
cooling  water  intake  structures  in  the 
North  Atlantic  region.  The  estimated 
nonuse  value  of  fishery  resources  lost  to 
impingement  and  entrainment  ranges 
frt)m  $75.64  million  to  $139.92  million 
per  year  (2002$).  Note  that  EPA  has 
provided  two  different  estimates  of  total 


value  in  Table  X-44.  The  first  total 
value  is  the  siun  of  aggregate  use  value 
and  the  nonuse  component  of 
restoration-based  value.  The  second 
total  value  (i.e.,  restoration-based  total 
value)  is  simply  the  total  value 
(including  nonuse)  for  SAV  and  wetland 
restoration  acres  as  presented  in  Section 
X  E  d  of  this  preamble.  The  estimated 
total  value  of  impingement  and 
entraiiunent  losses  in  the  North  Atlantic 
region  ranges  from  $79  to  $143  million 
(2002$)  per  year  when  commercial/ 
recreational  use  values  are  added  to  the 
nbnuse  component  of  restoration-based 
values.  The  total  value  based  on  the 
total  restoration-based  value  is  similar 
in  range  ($79  to  $148  million). 


TABLE  X-44.— Annual  Value  of  Baseline  Losses  From  Impingement  and  Entrainment  in  the  North  Atlantic 

Region  (Miluons  2002$) 


f 

Before  discounting 

Discounted  using  3% 

Discounted 
discour 

using  7% 
)t  rate 

Low 

High 

Low 

High 

Low 

High     - 

Use  Value  of  Resources  Lost 

Commercial  Use"*    

$0.28 
3.t)7 
3.36 

$0.28 
3.07 
3.36 

$0.24 
2.64 
2.88 

$0.24 
2.64 
2.88 

$0.20 
2.25 
2.45 

$0.20 

Rprrp;)tinnal  Use  *•**                 

2.25 

Aggregate  Use  Benefits 

2.45 

Nonuse  Value  of  Resources  Lost ' 

Restoration-based  nonuse  value 

75.64 

139.92 

75.64 

139.92 

75.64 

139.92 

'      Total  Monetary  Value  of  Resources  Lost 

Total  vedue  (aggregate  use  + 

restoration-based  non- 

79.00 
79.21 

143.28 
148.25 

78.52 
79.21 

142.80 
148.25 

78.09 
79.21 

142.37 

Restoration-l)ased  total  value" 

14825 

Note:  Sum  of  components  may  not  equal  totals  due  to  rounding.  .      .      ^     .  .  ■ ^^„,^  ^»„oro«=K, 

■Welfare  losses  represent  losses  due  to  both  impingement  and  entrainment  because  recreational  estimates  cannot  be  presented  separately 

for  these  categories.  Commercial/recreational  use  values  are  annual  values  derived  in  Section  X  C.  i.   l.     .      .^„  .„,  „«i 

«>  Commercial  and  recreational  losses  are  presented  undtscounted,  and  discounted  at  3%  and  7%.  There  are  no  low  or  high  estimates  for  wel- 

**^NonuS  values  are  not  discounted.  Values  are  based  on  nonuse  values  for  SAV  and  wetland  restoration  for  the  populations  in  cointies  abu^ 
ting  affected  water  bodies.  Low  values  assume  lower  bound  restoration  acreage  and  high  values  assume  upper  bound  restoration  acreage 
amounts  (see  Section  X  E  d  of  this  preamble).  e  _«     c  o  ♦„,  ^.oii\ 

<i  Total  monetary  value  based  on  total  values  associated  with  restoration  is  not  discounted  (see  Section  E.2  for  detail). 


for  the  North  Atlantic  region.  The 
estimated  pre-tax  cost  for  facilities 
located  on  estuaries  or  tidal  rivers  is 
$17.58  million  and,  for  ocean-located 


focilities.  $0.57  million.  The  total 
annual  cost  is  $18.15  million. 


ft.  Estimated  Benefits  and  Costs  of  the 
Preferred  Option 

Table  X-45  presents  the  total  annual 
costs  of  the  preferred  regulatory  option 

TABLE  X-44.— TOTAL  ANNUAL  COSTS  FOR  THE  NORTH  ATLANTIC  REGION  (PRE-TAX)  AS  OF  2005  (IN  2002$,  MILLIONS) 


North  Atlantic 


Estuary/Tidal/ 
Total  River 


$17.58 


Ocean 


$0.57 


Total 


$18.15 


Table  X-46  presents  EPA's  estimates 
of  the  total  benefits  from  impingement 
and  entrainment  reduction  in  the  North 
AUantic  region  under  the  preferred 
option.  The  estimated  impingement  and 


entrainment  reduction  benefits  under 
the  preferred  option  range  from  $14.84 
to  $28.57  million  per  year  (2002$). 

Combining  the  estimated  cost  and 
benefit  values,  the  estimated  net 


benefits  of  installing  the  preferred 
option  range  from  negative  $3.31 
million  to  positive  $10.42  million 
(2002$). 
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Table  X-46.— Analysis  of  Costs  and  Benefits  of  the  Preferred  Option  for  the  North  Atlantic  Region 

(millions  2002$) 

Before  discounting 

Discounted  using  3%  dis- 
count rate 

Discounted  u 
count 

sing  7%  dis- 

Low 

High 

• 

Low 

High 

Low 

High 

Annual  Um  Banaftts 

Commercial"*       

$0.08 
0.88 
0.96 

$0.08 
0.88 
0.96 

$0.07 
0.76 
0.83 

$0.07 
0.76 
0.83 

$0.06 
0.65 
0.71 

$0.06 

Recreational  ••''  

0.65 

Aaoreoate  Use  Benefits 

0.71 

Annual  Nonuaa  Banafits° 

Restoration-Based  Nonuse  Benfits**  

14.17 

26.87 

14.17 

26.87 

14.17 

26.87 

Total  Annual  Banafita 

Total  Benefits  (aggregate  use  +  restoration-ljased  non- 
use  values)  

Total  Restoration-based  Benefits'*  

15.13 
14.84 

27.83 
28.57 

15.00 
14.84 

27.70 
28.57 

14.88 
14.84 

27.58 
28.57 

,Annualizad  Coata 

Total  Costs 

18.15 

18.15 

18.15 

18.15 

18.15 

18.15 

Nat  Annual  Bananta  (Banaflta-Coata) 

Net  Benefits       

(3.02) 
(3.31) 

9.68 
10.42 

(3.15) 
(3.31) 

9.55 
10.42 

(3.27) 
(3.31) 

9.43 

Restoration-based  Net  Benefits 

10.42 

Note:  Sum  of  components  may  not  equal  totals  due  to  rounding. 

■Welfare  losses  represent  losses  due  to  both  Impingement  and  entrainment  because  recreational  estimates  cannot  t>e  presented  separately 
for  these  categories  Commercial/recreational  use  values  are  annual  values  derived  In  Section  X  C. 

''Commercial  and  recreational  losses  are  presented  undlscounted,  and  discounted  at  3%  and  7%.  There  are  no  low  or  high  estimates  for  wel- 
fare losses. 

<^  Nonuse  values  are  not  discounted  Values  are  based  on  nonuse  values  for  SAV  and  wetland  restoration  for  the  populations  in  counties  abut- 
ting affected  water  bodies  Low  values  assume  lower  bound  restoration  acreage  and  high  values  assume  upper  bound  restoration  acreage 
amounts  (see  Section  X  E  d  of  this  preamt>le). 

"Total  mor>etary  value  tiased  on  total  values  associated  with  restoration  is  not  discounted  (see  Section  E.2  for  detaH). 


2.  Benefit-Cost  Analysis  of  the  Preferred 
Option  for  the  Northern  California 
Region 

a.  Total  Monetary  Value  of  Baseline 
Impingement  and  Entrainment  Losses  in 
the  Northern  CaUfornia  Region 

Table  X-47  presents  EPA's  estimates 
of  the  monetary  value  of  baseline 


impingement  and  entrainment  losses  at 
cooling  water  intake  structures  in  the 
Northern  California  region.  As  noted 
above,  EPA  did  not  estimate  nonuse 
values  of  impingement  and  entrainment 
losses  for  the  Northern  California  region 
analysis;  data  aren't  available  to  support 
use  of  the  restoration-based  approach 


for  the  North  California  region.  The 
estimated  use  value  of  fishery  resources 
lost  to  impingement  and  entrainment  in 
the  Northern  California  region  ranges 
from  $1.1  million  to  $1.49  million  per 
year  (2002$). 


Table  X^7.— Annual  Values  of  the  Baseline  Fishery  Losses  From  Impingement  and  Entrainment  in  the 

Northern  California  Region  (millions  2002$) 


• 

1 

Before 
discounted 

Discounted 

using  3% 

discount 

rate 

Discount 

using  7% 

discount 

rate 

Uaa  Valua  of  tha  Raaourcaa  Loat 

Comrr>ercial  Use**" 

$0.06 
i.43 
1.49 

$0.05 
1.22 
1.27 

$0  05 

Recreational  Use»*  

1.05 

Total  Use  Benefits  j. 

1  10 

Note:  Sum  of  components  may  not  equal  totals  due  to  rounding. 

•  Welfare  losses  represent  losses  due  to  both  impingement  and  entrainment  because  recreational  estimates  cannot  t>e  presented  separately  for 
tfiese  categories. 

''Commercial  and  recreational  losses  are  presented  undlscounted,  and  discounted  at  3%  and  7%.  There  are  no  low  or  high  estimates  for  wel- 
fare losses. 
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b.  Estimated  Benefits  and  Costs  of  the 
Preferred  Option  for  the  Northern 
California  Region 

Table  X-48  presents  the  total  armual 
costs  of  the  preferred  regulatory  option  , 


for  the  Northern  (California  region.  The 
estimated  pre-tax  cost  for  facilities 
located  on  estuaries  or  tidal  rivers  is 
$6.6  million  and,  for  ocean-located 


facilities,  $13.5  million.  The  total 
annualized  cost  is  $20.1  million. 


Table  X-48.— Total  Annual  Costs  for  the  Northern  California  Region  (Pre-Tax)  as  of  2005  (in  2002$, 

millions) 


Northern  California 


Estuary/ 
Tidal  River 


'  $6.60 


Ocean 


$13.50 


Total 


$20.10 


Table  X-49  presents  EPA's  estimates 
of  the  total  use  benefits  from 
impingement  and  entrainment 
reduction  at  cooling  water  intake  ,, 
structures  in  the  Northern  (Ilalifomia 


region  imder  the  preferred  option.  The 
estimated  use  benefits  of  impingement 
and  entrainment  reduction  under  the 
preferred  option  range  fron^$0.62  to 
$0.81  million  per  year  (2002$), 


depending  on  the  factor  for  discoimting 
the  use  value  of  lost  resources.  EPA  did 
not  estimate  net  benefits  in  CA  due  to 
the  lack  of  information  on  nonuse.  i 


Table  X-49.— Analysis  of  Costs  and  Benefits  of  the  Preferred  Option  in  the  Northern  California  Region 

(millions  2002$) 


Before 
discounting 


Discounted 

usirtg  3% 

discount 

rate 


Discounted 

usir>g  7% 

discounted 

rate 


Annual  Use  Benefits 


Commercial*'' 

Recreational  ■'•  

Total  Use  Benefits 
Nonuse  Benefits  ... 


$0.02 
0.79 
0.«1 

(') 


$0.02 
0.66 
0.68 


$0  02 
0.60 
0.62 


Annualizad  Costs 


Total  Costs 


20.10 


20.10 


20.10 


Net  Annual  Benefits  (Benefits— Costs) 


Total  Net  Benefits 


(') 


(') 


{') 


Note:  Sum  of  components  may  not  equal  totals  due  to  rounding. 

•Welfare  losses  represent  losses  due  to  both  impingement  and  entrainment  because  recreational  estimates  cannot  be  presented  separately  for 

these  categories.  __    ^  .  ._■.»:..         . 

"Commercial  and  recreational  losses  are  presented  undlscounted,  and  discounted  at  3%  and  7%.  There  are  no  low  or  high  estimates  for  wel- 
fare losses. 

"  Not  estimated. 


G.  Break-Even  Analysis 

Estimating  nonuse  values  is  an 
extremely  challenging  and  vmcertain 
exercise,  particularly  when  primary 
research  using  stated  preference 
methods  is  not  a  feasible  option  (as  is 
the  case  for  this  rulemaking).  In  the 
preceding  section,  EPA  described 
possible  alternative  approaches  for 
developing  nonu^  benefit  estimates 
based  on  benefits  transfer  and 
associated  methods.  Due  to  the. 
luicertainties  of  providing  estimates  of 


the  magnitude  of  nonuse  values 
associated  with  the  regulation,  this 
section  provides  an  alternative  context 
with  which  to  consider  the  potential 
magnitude  of  nonuse  values.  The 
approach  used  here  applies  a  "break- 
even" analysis  to  identify  what  nonuse 
values  would  have  to  be  in  order  for  the 
proposed  option  to  have  benefits  that 
are  equal  to  costs. 

•  The  break-even  approach  uses  EPA's 
estimated  commercial  and  recreational 
use  benefits  for  the  rule  and  subtracts 
them  from  the  estimated  annual  costs. 


The  resulting  "net  cost"  enables  one  to 
work  backwards  to  estimate  what 
nonuse  values  would  need  to  be  (in 
terms  of  willingness  to  pay  per 
household  per  year)  in  order  for  total 
annual  benefits  to  equal  annualized 
costs.  Table  X-50  provides  such  an 
assessment  for  the  marine  resources 
impacted  in  the  two  regions  for  which 
commercial  and  recreational  benefit 
estimates  are  available  to  date.  The  table 
shows  the  values  using  a  seven  percent 
discbunt  rate.  s 
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Table  VII-50.— Implicit  Non-use  Value— Break-even  Points  for  Regional  Benefit-Cost  Analysis,  Using  a  7% 

Discount  Rate 


study  region 


Use 

benefits^ 

Compliance 
exits' 

Netcosts* 

Number  of 
households 
(millions)  ^ 

Break-even 

nonuse 

WTP  per 

household 

$0.70 

$18.15 

$17.45 

3.65 
4.20 
5.14 

2.38 

2.50 

4.99 

11.51 

$4.78 

4.15 

• 

3.39 

0.64 

20.10 

19.46 

8.18 

7.78 

3.90 

1.69 

North  Atlantic  

Abutting  Counties  . 

Within  32.4  Diles  ... 

Statewide  

Northern  Calilomla 

Abutting  Counties  . 

WHhin  32.4  Miles    . 

All  N.  CA  Counties 

Statewide 


'  Millions  of  2002$s  per  year,  from  2/19/03  NOOA:  Tables  X-53  and  X-56 

2  Annualized  compliance  costs  minus  annual  use  t)enefits  only  (millions  2002$s) 

3  Millions  of  households:(a)  in  atxitting  counties  only  (b)  within  32  miles  of  impacted  marine  resources,  (c)  and  (d)  statewide  (or,  for  northem 
half  of  CA).  Sources:  US  Census  2000  (BLS):  http;//factfinder  census. gov; 

*  Dollars  per  household  per  year  ttiat,  when  added  to  use  benefits,  would  yield  a  total  annual  benefit  (use  plus  nonuse)  equal  to  the  annualized 
costs. 


As  shown  in  Table  X-50,  nonuse 
values  per  household  for  the  affected 
marine  resources  in  the  region  would 
have  to  amount  to  at  least  $4.78  per  year 
to  residents  in  the  North  Atlantic 
region — if  ^suming  that  only 
households  in  abutting  counties  have 
nonuse  values  for  the  affected  marine 
resources — in  order  for  the  proposed 
option  to  have  total  benefits  (annual  use 
plus  nonuse  values)  that  would  equal  or 
exceed  the  estimated  annual  compliance 
costs  for  the  proposed  option.  For 
households  within  32.4  miles  of  the 
impacted  resources,  nonuse  values 
would  have  to  equal  $4.15  per  year  to 
have  total  benefits  equal  the  costs  of  the 
proposed  option.  If  nonuse  values  are 
considered  for  all  households  in  the 
coastal  states  of  the  region  (CT,  ME,  MA, 
NH,  and  RI),  then  the  break-even  nonuse 
value  would  need  to  be  only  $3.39  per 
household. 

For  the  Northem  California  region, 
the  "break-even"  nonuse  willingness  to 
pay  (WTP)  per  household  would  need  to 
be  $8.18,  based  solely  on  households  in 
coast-abutting  counties  only.  For 
households  within  32.4  miles  of  the 
impacted  resources,  nonuse  values 
would  have  to  equal  $7.78  per  year  to 
have  total  benefits  equal  the  costs  of  the 
proposed  option.  This  level  of  break- 
even nonuse  value  would  decline  to 
$3.90  if  all  households  in  the  northem 
part  of  California  are  considered,  and 
declines  further  to  $1.69  per  household 
per  year  if  the  costs  are  spread  over  all 
households  statewide. 

While  this  approach  of  backing  out 
the  "breakeven"  nonuse  value  per 
household  does  not  directly  answer  the 
question  of  what  nonuse  values  might 
actually  be  worth  for  the  316b 
rulemaking,  these  results  do  frame  the 
question  with  a  useful  perspective  that 


appeals  to  common  sense  and  facilitates 
policy-making  decisions.  The  break- 
even approach  poses  the  question:  "are 
the  implicit  non-use  WTP  estimates  per 
household  at  plausible  levels,  given 
empirical  evidence  available  from  the 
existing  body  of  empirical  research?". 
EPA  requests  comment  on  whether 
these  values  are  plausible  as  an  average 
across  all  households  in  the  target  area, 
and  data  or  research  that  addresses  this 
question. 

XI.  Implementation  and  Other 
Regulatory  Refinements 

A.  Definition  and  Methods  for 
Determining  the  "Calculation  Baseline" 

EPA  received  a  number  of  comments 
on  the  definition  and  methods 
associated  with  the  calculation  baseline 
during  the  comment  period  for  the 
proposed  Phase  II  rule.  This  calculation 
baseline  sets  a  hypothetical  baseline 
against  which  compliance  with  the 
proposed  technology-based  performance 
standards  in  §  125.94  is  determined  (see 
67  FR  17176).  The  calculation  provides 
facilities  a  consistent  basis  for 
determining  compliance  and  allows 
them  to  take  credit  for  fish  protection 
technologies  already  in  place  at  their 
facility.  EPA  proposed  in  §  125.93  (see 
67  FR  17221)  that  the  "calculation 
baseline  was  an  estimate  of 
impingement  mortality  and  entraiimient 
that  would  occur  at  your  site  assuming 
you  had  a  shoreline  cooling  water  intake 
structure  with  an  intake  capacity 
commensurate  with  a  once-through 
cooling  water  system  and  with  no 
impingement  and/or  entrainment 
reduction  controls."  Some  commenters 
stated  that,  in  general,  the  proposed 
definition  was  too  vague.  They  added 
that  the  regulated  industry  -as  well  as  the 


permitting  authority  would  be  better 
served  if  diere  were  more  specific 
design  criteria  included  in  the 
definition.  In  response  to  these 
comments.  EPA  is  considering  and  is 
requesting  comments  on  adding  the 
following  specifications  to  the 
definition: 

•  Baseline  cooling  water  intake 
structiire  is  located  at,  and  the  screen 
face  is  parallel  to,  the  shoreline.  EPA  is 
considering  that  it  may  be  appropriate 
to  allow  credit  in  reducing  impingement 
mortality  from  screen  configurations 
that  employ  angling  of  the  screen  face 
and  currents  to  guide  organisms  away 
from  the  structure  before  they  are 
impinged. 

•  Baseline  cooling  water  intake 
structure  opening  is  located  at  or  near 
the  surface  of  the  source  waterbody. 
This  may  be  appropriate  to  allow  credit 
in  reducing  impingement  mortality  or 
entrainment  due  to  placement  of  the 
opening  in  the  water  column. 

•  Baseline  cooling  water  intake 
structure  has  a  traveling  screen  with  the 
standard  %  inch  mesh  size  conmionly 
used  to  keep  condensors  free  from 
debris.  This  would  allow  a  more 
consistent  estimation  of  the  organisms 
that  are  considered  "entrainable"  vs. 
"impingeable"  by  specifying  a  standard 
mesh  size  that  can  be  related  to  the  size 
of  the  organism  that  may  potentially 
come  in  contact  with  the  cooling  water 
intake  structure. 

•  Baseline  practices  and  procedures 
are  those  that  the  focility  would 
maintain  in  the  absence  of  any 
operational  controls  implemented  in 
whole  or  in  part  for  the  purpose  of 
reducing  impingement  mortality  and 
entrainment.  This  would  recognize  and 
provide  credit  for  any  operational 
measures,  including  flow  or  velocity 
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reductions,  a  facility  had  adopted  that 
reduce  impingement  mortality  or 
entrainment. 

If  all  of  the  above  specifications  are 
determined  to  be  appropriate  for  the 
baseline  cooling  water  intake  structure 
that  is  used  to  determine  the  calciilation 
baseline,  EPA  would  modify  the 
regulatory  definition  at  proposed 
§  125.93  to  read  as  follows: 

Calculation  baseline  means  an  estimate  of 
impingement  mortality  and  entrainment  that 
would  occur  at  your  site  assuming  (1)  the 
cooling  water  system  has  been  designed  as  a 
once-fhrough  system;  (2)  the  opening  of  the 
cooling  water  intake  structure  is  located  at, 
and  the  face  of  the  standard  Vs-inch  mesh 
traveling  screen  is  oriented  parallel  to,  the 
shoreline  near  the  surface  of  the  source 
waterbody;  and  (3)  the  baseline  practices  and 
procedures  are  those  that  the  facility  would 
maintain  in  the  absence  of  any  operational 
controls,  including  flow  or  velocity 
reductions,  implemented  in  whole  or  in  part 
for  the  purposes  of  reducing  impingement 
mortality  and  entrainment." 

EPA  also  considered  whether  basing 
the  calculation  baseline  on  a  shoreline 
intake  would  penalize  facilities  with 
constructed  waterways  such  as  intake 
canals  or  intake  bays,  if  these 
configurations  had  a  higher  potential  for 
impingement  and  entrainment  than  a 
"shoreline"  intake  located  on  the  open 
waterbody.  Basing  calculations  on  this 
hypothetical  open  waterbody  intake 
could  potentially  result  in  such  facilities 
having  to  reduce  impingement  and 
entrainment  by  more  than  the  specified 
performance  ranges.  This  is  not  EPA's 
intent.  Rather,  facilities  should 
demonstrate  they  have  (or  virill)  reduce 
impingement  mortality  or  entraiimient 
by  the  percentages  established  in  the 
proposed  performance  ranges  when 
compared  to  an  intake  at  which  no 
measures  have  been  taken  to  reduce 
impingement  mortality  and 
entrainment  In  the  case  of  an  intake 
located  on  the  "shoreline"  of  an  intake 
canal  or  intake  bay.  EPA  would  consider 
the  intake's  location  on  the  constructed 
waterway  to  be  the  shoreline  for 
purposes  of  the  calculation  baseline. 

EPA  solicits  comment  on  these  design 
specifications  for  inclusion  or  exclusion 
in  the  definition  of  the  calculation 
baseline.  In  particular,  EPA  is  interested 
in  whether  it  would  be  redundant  to 
include  all  of  the  hypothetical  design 
criteria.  EPA  requests  comments  on  any 
odier  design  criteria  that  may  be 
appropriate  to  set  a  consistent  and 
reprodudble  baseline  upon  which  to 
determine  compliance  with  the 
proposed  peribnnance  standards.  EPA 
also  requests  ocHnmmit  on  whether  these 
design  oritaria  will  provide  the  intended 
credit  ia  the  oompliaiioe  analyses  to 


those  facilities  which  have  imi^emftnted 
technologies  or  operational  measures 
that  reduce  Impingement  mortality  and/ 
or  entrainment.  without  creating 
unintended  consequences  such  as  the 
opportunity  to  seek  credit  for 
hypothetical  "reductions"  bom 
unreasonable  claims  regarding  baseline 
operational  measures. 

One  commenter  suggested  that 
determination  of  the  calculation 
baseline  for  enfrainment  be 
supplemented  with  an  optional 
altemative,  "As  Built"  approach.  Under 
this  approach,  a  facility  would 
determine  the  baseline  for  calcidating 
entrainment  reduction  by  either:  (1) 
Using  actual  historical  measurements  of 
entrained  organisms  before  installation 
of  the  new  intake  technology;  or  (2) 
sampling  immediately  in  bont  of  the 
new  technology  and  enumerating 
organisms  of  a  size  that  will  pass 
through  a  standard  Ve-inch  screen.  To 
determine  entrainment  reduction,  the 
facility  would  then  sample  and 
enumerate  entrained  organisms  behind 
the  new  technology  or  at  the  outfall. 
This  second  option  would  eliminate  the 
need  for  predictive  estimates  of  baseline 
entrainment  occurring  at  a  facility  and 
would  not  require  collection  of 
historical  data  nor  the  use  of  estimations 
that  may  increase  uncertainty. 

Potential  benefits  cited  for  using  this 
altemative  "As  Built"  approach  for 
estimating  compliance  with  . 
peirformance  included  that  (1)  the 
facility  would  demonstrate  entrainment 
reductions  directly  in  an  easily 
verifiable  manner  that  does  not  rely  on 
hypothetical  calcidations;  (2)  facilities 
could  install  new  technologies  sooner 
than  they  would  under  the  other 
calculation  baseline  approach,  because 
pre-deployment  studies  would  not  be 
necessary;  and  (3)  the  baseline  nimibers 
would  be  actual  samples  of  entrained  or 
entrainable  organisms.  EPA  requests 
comments  on  providing  this  approach 
as  an  optional  altemative  for 
determining  the  calculation  baseline  for 
entraiimient. 

It  should  be  noted  that  the  commenter 
states  that  the  "As  Built  "  approach  for 
determining  the  calculation  baseline 
would  not  be  appropriate  for 
impingement  as  it  is  highly  species- 
specific  and  life-stage  specific  with  no 
reliable  way  to  measure  "impingeable" 
oiganisms  outside  of  the  cooling  water 
intake  structure.  The  commrater 
suggests  that  to  determine  the 
calculation  baseline  for  impingement 
mortality  die  only  valid  approach  would 
be  to  collect  samples  before  the^new 
intake  technology  is  deployed  so  that 
the  haseline  impingement  (pre- 
d^iloyment)  can  be  compared  to  the 


post-deployihent  impingement  to 
estimate  the  percent  reduction  in 
impingement  mortality  attributable  to 
the  technology.  EPA  requests  additional 
comment  on  the  applicability  of  an  "As 
Built"  approach  to  estimate  the 
calculation  baseline  for  impingement 
mortality. 

The  proposed  Phase  n  preamble 
language  (see  67  FR  17176)  stated  that 
the  calculation  baseline  could  be 
estimated  by  evaluating  existing  data 
from  a  nearby  facility.  Some 
commenters  requested  that  the 
calculation  baseline  be  allowed  to  be 
estimated  using  data  from  facilities  that 
are  not  located  nearby  or  that  are 
located  on  another  waterbody  as  long  as 
the  two  facilities  had  closely 
comparable  environmental  conditions 
including  similar  locations  and  similar 
species  that  would  be  impinged  and 
entrained.  These  same  commenters  also 
requested  that  the  proposed  rule  retain 
flexibility  for  the  facility  in  choosing  the 
location  of  the  hjrpothetical  shoreline 
intake  as  long  as  the  location  is  one 
where  an  intake  might  have  been  placed 
in  the  exercise  of  sound  engineering 
judgment,  without  regard  for  fish 
protection.  Another  commenter  stated 
that  assessing  the  mere  presence  or 
absence  of  organisms  at  a  nearby  Reality 
or  in  the  same  waterbody  may  not 
accurately  characterize  the  potential  for 
impingement  and  entrainment  at  a 
future  cooling  water  intake  structure. 
This  commenter  also  indicated  that  site- 
specific  interactions  of  organisms  with 
the  hydrology  of  the  source  waterbody 
and  the  cooling  water  intake  structure 
configuration  would  confound  the 
assessment  and  that  composition  and 
abundance  of  impingement  of  organisms 
can  be  very  different  iat  two  cooling 
water  intake  structures  located  close  to 
one  another. 

EPA  requests  additional  comment  on 
the  appropriateness  of  allowing 
&cilities  to  define  the  calculation 
baseline  using  data  from  other  facilities, 
what  types  of  other  facilities  might  be 
appropriate  for  this  purpose,  and 
whether  the  variability  introduced  due 
to  site-specificity  is  greater  than  that 
due  to  normal  fluctuations  in  natural 
systems. 

B.  Options  for  Evaluating  Compliance 
Witii  Perfonnance  Standards 

EPA  received  numerous  comments 
requesting  clarification  on  how 
compliance  with  the  proposed 
poformanoe  standards  for  reducing 
impingement  mortality  by  80-95%  and 
entraiammt  by  60-90%  would  be 
determined.  For  both  impingement 
mortality  and  entrainment.  EPA  is 
evaluating  two  basic  methods  for 
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determining  a  percent  reduction:  (1) 
Consideration  of  all  fish  and  shellfish 
species  that  have  the  potential  to  be 
impinged  or  entrained,  or  (2) 
consideration  of  fish  and  shellfish  horn 
only  a  subset  of  species  determined  to 
be  representative  of  all  the  species  that 
have  the  potential  to  be  impinged  or 
entrained.  For  either  approach,  species 
impinged  or  entrained  may  be  measured 
by  counting  the  total  number  of 
individual  fish  and  shellfish,  or  by 
weighing  the  total  wet  or  dry  biomass  of 
the  organisms.  These  approaches  are 
described  in  more  detail  below.  EPA 
invites  comments  on  these  approaches 
and  whether  EPA  should  require 
facilities  to  use  a  specific  method  or 
only  provide  guidance. 

All  Species  Approach 

For  determining  compliance  with  the 
impingement  mortality  and  entrainment 
standards,  EPA  is  considering  requiring 
that  all  species  of  fish  and  shellfish 
present  at  the  cooling  water  intake 
structure  and  having  the  potential  to  be 
impinged  be  included  in  the 
m*feasurement.  Under  this  approach,  the 
permittee  would  measure  either  the 
total  number  or  the  total  biomass  of  the 
fish  and  shellfish  impinged  (without 
regard  to  their  taxonomic  grouping)  and 
use  this  number  to  compare  to  the 
calculation  baseline  to  determine 
compliance  with  the  impingement 
mortality  reduction  performance 
standards.  This  approach  would  be  the 
simplest  conceptually  to  implement 
since  only  the  total  number  or  mass  of 
impinged  organisms  would  need  to  be 
measured.  However,  this  approach 
would  have  the  limitation  that 
information  on  efficacy  of  the 
technology  related  to  each  species 
would  not  be  collected,  and  all  species 
would  be  treated  as  equivalent,  without 
regard  to  their  relative  ecological, 
economic,  recreational,  or  cultural 
importance. 

EPA  is  similarly  considering  requiring 
that  entrainment  losses  also  be 
measured  by  counting  the  total  numbers 
of  organisms  entrained.  This  approach 
has  been  commonly  used  in  freshwater 
rivers  and  streams  and  produces  either 
a  total  number  of  imdifferentiated  eggs 
and  larvae  entrained,  or  an 
identification  o^  the  entrained  eggs  and 
larvae  by  species  or  family.  Several 
commenters  emphasized  that  a 
pennittee  should  not  be  required  to 
prove  reduced  entrainment  of  every 
entrained  species  by  at  least  60  percent. 
These  commenters  also  stated  that  the 
difficulty  and  cost  of  taxonomic 
classifications  makes  species-specific 
monitoring  unreasonable,  and  that 


classification  is  not  possible  for  early 
life  stages  of  some  species. 

If  EPA  were  to  require  the  use  of  an 
approach  that  considers  the  total 
number  of  all  fish  and  shellfish  that 
have  the  potential  to  be  impinged  or 
entrained,  regardless  of  species, 
language  similar  to  the  following  would 
be  added  at  proposed  §  125.94(b)(5): 

(5)  Compliance  with  impingement 
mortality  and  entrainment  performance 
standards  in  paragraphs  (b)(1)  through  (4) 
above  must  be  determined  based  on  a 
comparison  of  the  enumeration  of  all  fish  and 
shellfish  impinged  and  killed  and  entrained 
with  those  estimated  to  be  impinged  and 
killed  and  entrained  at  the  calculation 
baseline. 

EPA  requests  comment  on  the  approach 
of  enumerating  all  fish  and  shellfish, 
regardless  of  their  taxonomy  in 
determining  compliance  with  the 
performance  standards  for  impingement 
mortality  and  entrainment  and  the 
regulatory  language  above.  EPA  is  also 
accepting  comment  on  the  advantages 
and  disadvantages  of  using  the  absolute 
number  of  organisms  impinged  or 
entrained  as  opposed  to  using  wet  or 
dry  total  weights  of  biomass. 

For  measuring  compliance  with  the 
entrainment  reduction  performance 
standard,  several  commenters  suggested 
that  the  entrained  biomass  could  be 
measured  by  colltnrting  entrained 
organisms  from  the  outfall  or  other 
appropriate  monitoring  location  where  a 
representative  sample  can  be  taken.  This 
mass  would  then  be  compared  to  the 
mass  of  eggs  and  larvae  that  would  have 
been  entrained  at  the  calculation 
baseline  to  determine  if  there  is  a  60 
percent  reduction  or  better.  However, 
EPA  is  concerned  that  if  a  facility  uses 
biomass,  the  weights  may  not  be 
substantial  enough  to  yield  useable  data 
since  most  entrained  organisms  are  at 
the  egg  or  larval  stage.  EPA  requests 
comment  on  the  feasibility  of  using 
biomass  for  measuring  compliance  with 
the  entrainment  reduction  standard. 

Representative  Species  Approach 

Another  approach  to  determine 
compliance  with  the  impingement 
mortality  and  entrainment  performance 
standard  involves  considering  a  subset 
of  the  species  that  are  representative  of 
all  species  that  are  susceptible  to 
impingement  or  entrainment  in  the 
waterbody  that  needs  to  be  protected. 
This  approach  would  require  the 
permittee  to  identify  representative 
important/indicator  species  (RIS),  as 
opposed  to  considering  all  species 
present  at  the  cooling  water  intake 
structure,*for  use  in  calculating 
compliance  with  the  performance 
standards.  If  this  approach  were 


allowed.  EPA  is  considering  requiring 
that  the  list  of  RIS  be  developed  by  the 
facility,  in  consultation  with  the 
Director  and  Federal,  State  and  Tribal 
fish  and  wildlife  management  agencies 
using  available  data.  EPA  might  also 
require  the  concurrence  of  the  Director. 

Historically,  the  term  RIS  has  been 
defined  in  different  ways.  EPA's  1977 
Draft  Guidance  for  Evaluating  the 
Adverse  Impact  of  Cooling  Water  Intake 
Structures  on  the  Aquatic  Environment: 
Section  316(b)  P.L.  92-500  uses  the 
concept  of  "critical  aquatic  organisms." 
This  term  is  used  in  a  manner  similar 
to  RIS.  The  1977  Guidance  states  that 
"critical  aquatic  organisms"  are  "those 
species  which  would  be  involved  with 
the  intake  structure  and  are:  (1) 
Representative,  in  terms  of  their 
biological  requirements,  of  a  balanced, 
indigenous  community  of  fish,  shellfish, 
and  wildlife;  (2)  commercially  or 
recreationally  valuable  {e.g.,  among  the 
top  ten  species  landed — ^by  dollar 
value);  (3)  threatened  or  endangered;  (4) 
critical  to  the  structure  and  function  of 
the  ecological  system  (e.g.,  habitat 
formers);  (5)  potentially  capable  of 
becoming  localized  nuisance  species;  (6) 
necessary,  in  the  food  chain,  for  the 
well-being  of  species  determined  in  1- 
4;  (7)  one  of  1-6  and  have  high  potential 
susceptibility  to  entrapment- 
impingement  and/or  entrainment;  and 
(8)  critical  aquatic  organisms  based  on 
1-7,  are  suggested  by  the  applicant,  and 
are  approved  by  the  appropriate 
regulatory  agencies  "  (see  DCN  4-0006). 

In  EPA's  section  316(a)  regulations, 
the  term  "representative  important 
species  (RIS)"  is  used  and  defined  as 
"species  which  are  representative,  in 
terms  of  their  biological  needs,  of  a 
balanced,  indigenous  community  of 
shellfish,  fish  and  wildlife  in  the  body 
of  water  into  which  a  discharge  of  heat 
is  made"  (see  40  CFR  125.71).  Under 
these  same  regulations,  the  term 
"balanced,  indigenous  community"  is 
defined  as  "a  biotic  community 
typically  characterized  by  diversity,  the 
capacity  to  sustain  itself  through  cyclic 
seasonal  changes,  presence  of  necessary 
food  chain  species  and  by  lack  of 
domination  by  pollutant  tolerant 
species. "(See  40  CFR  125.71).  The 
section  316(a)  regulations  require  that  in 
selecting  RIS,  special  consideration  be 
given  to  species  mentioned  in 
applicable  water  quality  standards.  It 
further  requires  that  after  the  discharger 
submits  its  detailed  plan  of  study,  the 
Director  either  approve  the  plan  or 
specify  any  necessary  revisions  to  the 
plan  (see  40  CFR  125.72). 

Other  entities,  includihg  some  States, 
use  the  concept  of  RIS  defined  as  those 
species  selected  by  a  discharger  and 
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approved  by  the  state  that  exhibit  one  or 
more  of  the  following  characteristics: 
Species  that  are  sensitive  to  adverse 
harm  from  operations  of  the  facility  (for 
example,  heat-sensitive  species);  species 
that  use  the  local  area  as  spawning  or 
nursery  grounds,  or  both,  including 
those  species  that  migrate  past  the 
facility  to  spawn;  species  of  commercial 
or  recreational  value  or  both;  species 
that  are  habitat  formers  and  are  critical 
to  the  functioning  of  the  local 
ecosystem;  species  that  are  important 
links  in  the  local  food  web;  rare, 
threatened,  or  endangered  species;  or 
potential  nuisance  organisms  likely  to 
be  enhanced  by  plant  operations.  In 
some  cases,  the  permitting  authority 
allows  the  permittee  to  identify  RIS  on 
a  site-specific  basis  (see  State  of 
Maryland  comments  on  proposed  Phase 
n  rule). 

EPA  is  considering  an  approach  that 
employs  a  RIS  or  "critical  aquatic 
organisms"  approach  to  determine 
compliance  with  the  impingement 
mortality  performance  standards. 
Facilities  would  be  required  to  identify 
all  species  being  impinged  (or  having 
the  potential  to  be  impinged)  by  the 
cooling  water  intake  structure.  From 
that  total  list  of  species,  the  facility 
would  then  choose  a  limited  nim:iber  of 
organisms  based  on  a  definition  of 
"critical  aquatic  organisms"  provided  in 
the  regulations.  EPA  requests  comment 
on  whether  10  to  15  species  might  be  an 
appropriate  number  to  protect  the  types 
of  species  and  ecosystem  fimctions 
discussed  in  the  above  discussions  of 
representative  indicator  species  and 
critical  aquatic  organisms.  EPA  is 
considering  using  the  same  term 
"critical  aquatic  organisms"  since  it  has 
been  associated  with  section  316(b) 
requirements  in  the  past.  EPA  is 
concerned  that  the  RIS  term,  which  has 
been  used  in  other  regulatory  programs, 
may  have  conflicting  progranunatic 
issues  and  definitions  associated  with  it 
that  could  not  be  anticipated.  EPA 
would  consider  using  the  portions  of  the 
above  language  from  the  definition 
provided  in  the  1977  Guidance  as  it 
provides  a  reasonable,  but  flexible, 
fi^unework  for  determining  a  list  of  fish 
and  shellfish  that  are  representative  of 
all  the  species  that  have  the  potential  to 
be  impinged  or  entrained  at  cooling 
water  intake  structures.  Changes  to  the 
language  above  might  include 
modifying  criteria  nimiber  8  to  require 
the  following: 

(8)  critical  aquatic  organisms  based  on  1- 
7.  are  developed  by  the  applicant,  with  the     « 
concurrence  of  the  Director  and  in 
consultation  with  Federal,  State,  and  Tribal 
fish  and  wildlife  management  agencies  with 
responsibility  for  fisheries  and  wildlife. 


The  definition  would  be  added  to  the 
proposed  rule  at  §  125.93.  As  discussed 
above,  EPA  is  also  considering  a 
consultation  role  for  the  Director  rather 
than  one  of  concurrence. 

Compliance  with  the  impingement 
mortality  and  entrainment  performance 
standards  could  then  be  measpred  by 
either  counting  the  total  number  of 
individuals  of  all  the  critical  aquatic 
organisms  impinged  and  killed  or 
entrained,  or  by  measuring  the  total 
biomass  (wet  or  dry)  of  the  critical 
aquatic  organisms  impinged  and  killed 
or  entrained.  This  value  would  then  be 
compared  to  the  calculation  baseline  to 
determine  compliance  with  the 
performance  standard. 

EPA  is  also  considering  two  options 
for  making  the  compliance 
determination  using  the  critical  aquatic 
organism  approach.  The  first  option 
would  be  to  determine  compliance 
based  on  a  total  envuneration  of 
individuals  from  all  of  the  listed  critical 
aquatic  organism  species,  and  the 
second  option  would  be  to  base 
comphabce  on  a  separate  analysis  to 
determine  the  reduction  in 
impingement  mortality  and  entrainment 
for  each  species.  If  this  critical  aquatic 
organism  approach  is  used,  EPA  might 
adopt  regulatory  language  at 
§  125.94(b)(5)  for  Option  1  as  follows: 

(5)  Compliance  with  the  applicable 
impingement  mortality  and  entrainment 
performance  standards  in  paragraphs  (b)(1) 
through  (4)  above  must  be  detehnined  based 
on  a  comparison  of  the  enumeration  of 
individuals  from  all  of  the  listed  critical 
aquatic  organism  species  impinged  and 
killed  and  entrained  with  the  total  jiumber  of 
listed  critical  aquatic  organism  species 
estimated  to  be  impinged  and  killed  and 
entrained  at  the  calculation  baseline. 

If  this  critical  aquatic  organism 
approach  is  used  for  Option  2,  EPA 
might  adopt  regulatory  language  at 
§  125.94(b)(5)  for  Option  2  as  follows: 

(5)  Compliance  with  the  applicable 
impingement  mortality  and  entrainment 
performance  standards  in  paragraphs  (b)(1) 
through  (4)  above  must  be  determined  based 
on  a  comparison  of  the  enumeration  of 
individuals  bom  each  of  the  listed  critical 
aquatic  organism  species  impinged  and 
killed  and  entrained  with  each  of  those 
estimated  to  be  impinged  and  killed  and 
entrained  at  the  calculation  baseline. 

EPA  invites  comments  on  the  use  of 
critical  aquatic  organism  approach,  the 
above  definition  for  critical  aquatic 
organisms,  the  above  regulatory 
language  above,  and  the  two  options  (a 
total  enumeration  of  all  organisms  from 
the  critical  aquatic  organism  species  or 
a  separate  analysis  for  each  species)  for 
determining  compliance  with  the 
impingement  mortaUty  and  entrainment 


performance  standards.  In  addition  to 
the  potential  refinements  discussed 
above  EPA  is  also  considering  and 
requests  comment  on  whether  the 
Agency  should  allow  the  Director  to  ' 
determine  how  best  to  measure 
compliance,  either  programmatically  or 
as  part  of  individusd  permit  decisions. 

EPA  recognizes  that  a  challenge  in 
determining  compliance  with  both  the 
impingement  mortality  and  entrainment 
performance  standards  is  how  to 
address  the  niunber  of  moribund  or 
dead  fish  that  wash  up  against  the 
intake  structure  or  become  entrained. 
Under  ideal  circimistances,  fish  that 
were  previously  injured  or  killed  from 
weather-related  phenomena,  or  other 
episodic  fish  kills,  would  be  removed 
from  the  measurement  in  order  to  more 
accurately  determine  the  control 
technology  performance.  To  ensure 
consistency  with  the  use  of  the  term 
moribund  among  permittees,  EPA  is 
considering  adding  the  following 
definition  of  moribund  (A  Dictionary  of 
Ecology,  Evolution,  and  Systematics, 
Cambridge  University  Press,  1982)  to 
§125.93: 

Moribund  means  dying;  close  to  death. 

EPA  is  considering  placing  in  the 
regulatory  language  the  ability  for  a 
facility  to  take  into  account  moribund 
fish  and  shellfish  for  determining 
compliance  with  the  impingement 
mortality  and  entrainment  performance 
standard  using  actual  or  historical  data 
(if  representative  of  current  conditions). 
If  EPA  allowed  the  exclusion  of  already 
moribund  fish  and  shell  fish  in 
determining  compliance  with  the 
performance  standards,  the  Agency 
might  adopt  regulatory  language  at 
§  125.94(b)(5)  as  follows: 

(5)  Compliance  with  the  applicable 
impingement  mortality  and  entrainment 
performance  standards  in  paragraphs  (b)(1) 
through  (4)  above  must  be  determined  based 
on  a  comparison  of  *   *   *.  The  number  of 
moribund  organisms  that  were  previously 
injured  or  killed  prior  to  encountering  the 
intake  structtu^  must  be  removed  from  the 
calculation  if  data  are  available. 

EPA  invites  comments  on  including  this 
regulatory  language  in  the  regulation  at 
§  125.94  to  allow  facilities  to  exclude 
already  moribund  fish  and  shellfish,  if 
data  are  available.  EPA  also  invites 
comment  on  whether  a  facility  should 
have  the  opportunity  to  remove  the 
number  of  moribund  organisms  from  the 
calculation  but  not  be  required  to  do  so 
(as  in  the  sample  regulatory  language 
above). 

Other  Issues 

To  calculate  the  mass  of  organisms 
entrained  for  the  calculation  baseline 
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facility  and  the  existing  plant  with  new 
intake  technology  installed,  several 
commenters  proposed  the  following 
approach:  The  entrained  biomass  could 
be  measured  by  sampling  the  waterbody 
near  the  intake  (the  hypothetical 
shoreline  intake  for  the  baseline  plant 
and  the  existing  or  relocated  intake  for 
the  future  complying  plant).  To 
calculate  the  mass  of  organisms  that 
would  be  entrained  both  by  the 
hypothetical  shoreline  intake  without 
any  protective  technology  and  by 
whatever  new  proposed  intake 
technologies  are  being  assessed,  the 
density  of  entrainable  organisms  present 
in  the  samples  would  be  used  (number/ 
volume).  An  important  consideration  in 
evaluating  entrainment  is  the  element  of 
time,  i.e.,  the  density  of  entrainable 
organisms  will  fluctuate.  EPA  is 
soliciting  comment  on  the  use  of  total 
biomass  or  density  in  predicting  or 
determining  the  entrainment  reduction 
that  would  occur  at  a  cooling  water 
intake  structure. 

EPA  received  numerous  comments 
requesting  clarification  of  the  averaging 
period  for  determining  the  percent 
reduction  required  by  the  impingement 
mortality  and  entraiiunent  performance 
standards.  The  commenters  stated  that 
due  to  significant  natural  temporal  and 
spatial  variability  in  fish  abundance  and 
distribution,  a  short-term  averaging 
period  may  not  be  appropriate. 
Entrainment  may  be  near  zero  during 
months  when  there  are  no  entrainable 
organisms  near  the  intake.  Additionally, 
the  density  of  aquatic  populations  varies 
natiually  over  the  longer  term.  Some 
commenters  suggested  that  the 
averaging  period  for  determining 
reductions  should  be  two  to  five  years 
to  verify  that  the  technology  is 
achieving  reductions  within  the  ranges 
specified  for  the  performance  standards. 
This  could  involve  measuring  the 
percent  reductions  over  the  entire 
monitoring  period.  EPA  is  considering 
specifying  an  averaging  time  for 
determining  compliance  with 
performance  standards  over  1  year,  3 
years,  or  a  nmning  average  over  the 
entire  permit  term  (5  years).  In  addition, 
EPA  is  considering  requiring  the  use  of 
basic  arithmetic  means  as  the  averaging 
methodology.  EPA  is  requesting 
comment  on  the  time  frames  and 
averaging  method  discussed  above.  In 
addition,  EPA  requests  comment  on  the 
appropriate  methodology  for 
determining  the  averaging  period.  EPA 
is  also  considering  leaving  it  to  the 
Director  to  determine  appropriate 
averaging  periods  and  methodologies, 
either  programmatically  or  on  a  site- 


specific  basis,  and  requests  comment  on 
this  approach. 

C.  Compliance  Timelines,  Schedules, 
and  Determination 

The  proposed  rule  states  that  Phase  II 
existing  facilities  would  have  to  comply 
with  the  proposed  rule  requirements 
when  a  NPDES  permit  containing 
requirements  consistent  with  the 
proposed  Subpart )  requirements  is 
issued  to  the  facility  (see  proposed 
§  125.92).  Under  existing  NPDES 
program  regulations,  this  would  occur 
following  publication  of  the  final  rule 
when  an  existing  NPDES  permit  is 
reissued,  or  when  an  existing  permit  is 
modified,  or  revoked  and  reissued.  EPA 
is  considering  options  that  would 
require  full  compliance  with  the  rule 
after  the  effective  date,  similar  to  what 
EPA  did  in  the  Concentrated  Animal 
Feeding  Operations  Rule,  to  the  extent 
the  best  technologies  will  not  be 
available  immediately  after 
promulgation  of  the  final  rule.  As 
discussed  below,  the  nature  of  this 
regulation  is  such  that  facilities  may 
need  to  test  and  verify  the  efficacy  of  the 
technology  option  that  they  choose.  (  68 
FR  7176,  7214  Feb.  12,  2003).  EPA 
requests  comment  on  this  approach. 

Commenters  raised  numerous  issues 
regarding  the  proposed  implementation 
and  compliance  schedules.  Key 
comments  include  concern  that  the 
proposed  rule  does  not  provide 
sufficient  time  for  permittees  to  develop 
necessary  information,  prepare  the 
permit  application,  and  come  into 
compliance;  suggestions  that  each 
permit  renewal  need  not  encompass  a 
complete  re-application  and  re- 
development of  the  permit:  questions 
regarding  how  the  proposed 
requirements  will  be  enforced  (i.e.,  what 
constitutes  compliance);  and  a  general 
request  for  additional  clarification  about 
implementation  timing  issues  [e.g., 
effective  date). 

Several  commenters  indicated  that  the 
proposed  requirement  to  submit  data 
associated  with  the  Comprehensive 
Demonstration  Study  at  least  180  days 
prior  to  permit  renewal  is  unrealistic. 
These  commenters  indicated  that 
sufficient  time  is  needed  to  collect  data 
and  prepare  the  permit  application,  as 
well  as  to  design  and  test  equipment. 
Commenters  suggested  various  means 
by  which  time  could  be  built  into  the 
implementation  schedule,  including 
allowing  for  the  use  of  compliance 
schedules,  phased  compliance 
requirements,  and  providing  a  fixed 
period  of  time  for  facilities  to  evaluate 
how  they  will  comply  and  submit  an 
application. 


The  proposed  180-day  requirement  is 
based  on  the  existing  NPDES  permit 
program  requirement  for  renewal  of 
existing  permits  (40  CFR  122.21(d)(2)). 
EPA  proposed  this  time  period,  in  part, 
to  ensure  consistency  with  the  existing 
NPDES  program.  The  180-day  time 
period  ensures  that  permit  writers  have 
sufficient  time  to  review  NPDES  permit 
applications,  which  for  Phase  II  existing 
facilities  will  often  be  complex  and 
include  considerable  amounts  of 
information. 

Some  commenters  have  suggested 
EPA  allow  for  the  use  of  compliance 
schedules  for  Phase  II  existing  facilities 
to  conform  to  newly  promulgated 
section  316(b)  requirements.  NPDES 
regulations  at  §  122.47  allow  for  the  use 
of  compliance  schedules  in  NPDES 
permits  by  allowing  permittees  ' 
additional  time  to  achieve  compliance 
with  the  CWA  and  applicable 
regulations.  Examples  of  situations 
where  compliance  schedules  have  been 
used  include,  but  are  not  limited  to, 
where  new  or  revised  effluent 
limitations  guidelines  were  promulgated 
prior  to  1989,  or  where  new  water 
quality  standards  are  developed.  EPA 
believes  that  the  use  of  compliance 
schedules  in  the  context  of  section 
316(b)  warrants  consideration  because 
such  schedules  are  intended  to  allow 
permittees  additional  time  where  it 
clearly  is  necessary  to  achieve 
compliance.  Compliance  schedules,  in 
association  with  the  proposed  Phase  n 
regulations,  would  allow  facilities 
whose  NPDES  permit  would  be  reissued 
within  the  first  few  years  after 
promulgation,  additional  time  during 
the  term  of  the  permit  to  collect  the 
information  needed  for  the  analyses 
required  for  the  permit  application,  and/ 
or  to  design,  install,  and  optimize 
technologies  to  meet  the  performance 
standards.  For  example,  facilities  that 
would  be  issued  a  revised  NPDES 
permit  six  months  after  the  Phase  II  rule 
was  published  may  not  have  provided 
the  Director  with  information  on  their 
cooling  water  intake  structiu-e,  and  even 
if  they  had,  it  may  not  have  contained 
the  regulation-specific  information  such 
as  the  Impingement  Mortality  and 
Entrainment  Characterization  Study,  the 
Design  and  Construction  Technology 
Plan,  or  the  Verification  Monitoring 
Plan.  In  addition,  the  facility  may  not 
have  assessed  feasibility  and  certainly 
would  not  have  begun  construction  of 
technologies.  Use  of  compliance 
schedules  under  the  NPDES  permit 
program  would  require  that  the  permit 
writer  develop  a  schedule  that  is 
reasonable  and  that  will  ensure  that  the 
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facility  is  brought  expeditiously  towards 
compliance. 

Some  commenters  suggested  that  EPA 
provide  for  a  delayed  or  phased 
compliance  date  that  would  allow  Phase 
II  existing  facilities  to  have,  at  least,  a 
specified,  minimum  period  of  time  to 
conduct  their  study  and  implement 
appropriate  technologies.  Commenters 
questioned  whether  facilities  with 
permit  renewal  dates  shortly  after  the 
Phase  II  rule  becomes  final  would  have 
sufficient  time  to  conduct  the  required 
characterization  studies  and  implement 
enhanced  control  technologies.  As  a 
result,  they  suggested  that  some 
specified  period  of  time  be  provided  to 
all  Phase  II  existing  facilities  under  the 
rule.  Generally,  suggestions  regarding 
the  specific  amount  of  time  necessary 
ranged  fi^m  two  or  three  years  to  a  full 
5-year  permit  term  (i.e.,  allow 
applicants  to  collect  data  and  perform 
analyses  within  the  term  of  the 
permit).27 

EPA  is  considering  and  requests 
comment  on  whether  the  final  rule 
should  allow  facilities  required  to  apply 
for  a  permit  renewal  shortly  after 
promulgation  of  the  Phase  II  rule 
additional  time  to  complete  the  studies 
associated  with  submitting  a  permit 
application.  EPA  is  considering  the 
following  options:  (1)  Allowing 
applicants  whose  permits  must  be 
renewed  in  the  first  year  after 
promulgation  of  the  Phase  n  rule  to 
submit  application  materials  required 
by  the  Phase  II  rule  one  year  after  their 
current  permit  expires;  and  (2)  allowing 
a  two-year  extension  in  the  deadline  for 
submitting  Phase  II  application 
materials. 

Commenters  also  questioned  whether 
the  study  and  data  requirements 
specified  under  the  proposed  Phase  II 
rule  will  be  fully  applicable  to  all 
subsequent  316(b)  permit  renewals  for  a 
given  facility  (i.e.,  the  second,  third,  or 
subsequent  rounds  of  316(b)  permit 
renewals  that  take  place  following 
publication  of  the  final  Phase  11  rule). 
Some  suggested  that  neither  the 
preamble  nor  the  proposed  rule 
covering  the  Comprehensive 
Demonstration  Study  make  clear 
whether  the  information  required  to  be 
submitted  is  required  with  each  NPDES 
permit  renewal.  Generally,  commenters 
asserted  that  detailed  permit  evaluations 
should  not  be  required  every  5  years 
(i.e.,  with  each  renewal  cycle).  One 
conunenter  suggested  that  a  full  re- 


"  For  example,  one  commenter  suggested 
allowing  two  years  for  baseline  ecological  studies 
and  economic  studies:  one  year  to  proposed  and 
install  technologies;  and  two  years  to  monitor 
effectiveness  of  changes. 


assessment  shoidd  only  be  required 
every  third  permit  term  (every  15  years). 

EPA  did  not  discuss  alternative 
permit  application  requirements  for 
permit  renewal?  in  the  proposed  Phase 
II  nde.  The  proposed  Phase  II  rule 
specifies  that  with  each  permit  renewal 
the  Director  must  review  the  application 
materials  and  monitoring  data  to 
determine  whether  requirements,  or 
additional  requirements,  for  design  and 
construction  technologies  or  operational 
measiu^s  should  be  included  in  the 
permit  (see  proposed  §  125.98(a)(1)). 
EPA  does  not  generally  specify  reduced 
permit  application  requirements  for 
permit  renewals  under  the  NPDES 
program.  Rather,  permitted  facilities  and 
permit  writers  normally  exchange  die 
information  specified  in  the  relevant 
permit  application  requirements  and  the 
permit  writer  determines  when  the 
application  is  complete  (see  40  CFR 
122.21(d)).  It  is  not  uncommon, 
however,  that  some  existing  information 
(i.e.,  information  submitted  as  part  of  an 
earlier  permit  application)  remains  part 
of  a  renewal  application.  EPA  expects 
this  to  be  true  for  Phase  II  existing 
facilities  as  well. 

Under  the  proposed  Phase  11  rule, 
EPA  has  identified  several  categories  of 
permit  application  data  and  information 
requirements.  These  requirements, 
which  are  reasonably  general  in  nature, 
provide  certain  flexibility  to  applicants 
to  update  only  the  key  parts  of  the 
application  that  reflect  changes  in 
ehvironmental  conditions  or  operations. 
For  example,  the  proposed  rule  would 
allow  Phase  II  existing  facilities  to 
submit  a  proposal  for  information  as  the 
first  step  in  identifying  the  scope  of  the 
Comprehensive  Demonstration  Study 
(see  proposed  §  125.95(b)(1)).  This 
proposed  requirement  would  provide 
applicants  with  an  opportimity  to 
identify  the  information  in  the  study 
that  has  changed  and  must  be  updated, 
as  well  as  existing  information  that 
remains  representative  of  current 
conditions.  In  fact,  it  specifically 
provides  for  inclusion  of  historical 
studies  where  relevant.  It  also  provides 
for  the  use  of  historical  impingement 
and  entrainment  data,  provided  they  are 
representative  of  the  current  operation 
and  biological  conditions.  The  proposed 
requirements  do  ensure  that  the  Director 
retains  sufficient  flexibility  to  require 
Phase  II  existing  facilities  to  submit  data 
needed  to  assess  source  waterbody 
conditions  and  design  and  operational 
conditions  at  the  facility.  EPA  is 
evaluating  an  additioned  option  that  it 
believes  would  maintain  the  Director's 
ability  to  obtain  the  information  needed 
to  make  informed  decisions  when 
wiriting  NPDES  permits  for  existing 


facilities  with  cooling  water  intake 
structures.  The  proposed  rule  requires 
that  facilities  submit  all  of  the 
information  required  in  §  122.21(r)  and 
§  125.95  (as  applicable).  EPA  is 
considering  whether  to  develop 
additional  regulatory  language  that 
would  allow  the  Director  to  relax  the 
application  information  requirements  if 
conditions  at  the  facility  and  in  the 
waterbody  remain  unchanged  since  the 
facility  submitted  their  previous  NPDES 
permit  application,  such  that  the 
information  that  they  would  submit 
would  remain  unchanged.  Should  this 
new  regulatory  language  be 
implemented,  the  facihty  would  be 
required  to  submit  evidence  that  the 
conditions  remain  imchanged.  This       .  . 
would  serve  to  lessen  the  burden  for 
information  collection  activities  on  the 
facility  after  the  initial  permit  where 
section  316(b)  requirements  are  placed 
in  the  NPDES  permit  as  long  as 
conditions  remain  unchemged.  To 
demonstrate  that  operational  conditions 
remain  unchanged,  the  facility  may  rely 
upon  data  collected  during  the  permit 
term,  including  facility  operational  data, 
monitoring,  design  information,  and 
other  data.  To  demonstrate  that 
conditions  in  the  waterbody  remain 
unchanged,  the  facility  may  rely  on 
monitoring  and  studies  conducted  by 
the  facility,  or  data  collected  by  other 
sources  such  as  universities,  federal. 
State,  or  local  environmental  and 
resource  agencies,  or  other  facilities 
located  in  close  proximity. 
Determinations  of  unchanged 
conditions  may  rely  upon 
demonstrations  that  there  is  no 
statistically  significant  changes  in 
impingement  and  entrainment  at  the 
facility  or  in  the  densities  of  organisms 
in  the  vicinity  of  the  cooling  water 
intake  structures,  for  example.  If  EPA 
decides  to  relax  application 
requirements  for  permit  renewals  after  a 
facility's  initijil  permit  implementing 
the  Phase  II  regulations,  the  regulatory 
language  of  §  125.95(a)  might  be  revised 
as  follows: 

(a)(l)You  must  submit  to  the  Director  the 
application  information  required  by  40  CFR 
122.21(r)(2),  (3)  and  (5)  and  the 
Comprehensive  Demonstration  required  by 
paragraph  (b)  of  this  section  at  least  180  days 
before  vour  existing  permit  expires,  in 
accordance  with  Sec.  122.21(d)(2). 

(2)  In  subsequent  permit  terms,  the 
Director  may  approve  a  request  to  reduce  the 
information  required  to  be  submitted  in  your 
permit  application  oij  the  cooling  water 
intake  structiu*  and  the  source  waterbody.  if 
conditions  at  your  facility  and  in  the 
waterbody  remain  unchanged  since  your 
previous  application.  You  should  submit 
your  request  for  reduced  cooling  water  intake 
structure  and  waterbody  application 
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information  to  the  Director  at  least  1  year 
prior  to  the  expiration  of  the  permit  term. 
Your  request  must  contain  a  list  and 
justification  for  each  information  item  in 
§  122.21(r)  or  §  125.95  that  you  determine  has 
not  changed  since  the  previous  permit 
application. 

EPA  requests  comment  on  the  two 
options  described  above.  EPA 
specifically  requests  comments  on 
whether  an  option  like  that  in  the 
suggested  regulatory  language  above  is 
appropriate  to  reduce  the  burden  for 
NPDES  permit  applicants  in  subsequent 
permit  terms  or  whether  the  option  that 
would  provide  guidance  and  allow 
resubmittal  of  existing  data  and  hence  a 
reconfirmation  of  the  data  through  the 
application  process  is  needed  to  ensure 
accurate  data  for  the  Director.  There 
would  be  companion  language  in 
§  125.98  requiring  the  Director  to  review 
and  approve,  approve  with  comments, 
or  disapprove  the  request  within  60 
days  of  submittal  by  the  applicant.  EPA 
also  requests  comment  on  the  specific 
time  frames  that  would  be  appropriate 
foi'  this  option,  and  whether  they  should 
be  specified  by  EPA  or  left  up  to  the 
discretion  of  the  Director. 

In  addition  to  the  concerns  discussed 
above  regarding  the  timing  and  content 
of  application  materials,  some 
commenters  also  voiced  concerns 
regarding  how  Directors  will  determine 
if  a  facility  is  in  compliance  with  the 
requirements  of  the  proposed  rule. 
These  commenters  expressed  concern 
that,  given  the  difficulty  of  predicting 
the  performance  of  distinct  cooling 
water  intake  control  technologies,  it  is 
not  reasonable  to  expect  every  Phase  II 
existing  facility  to  be  able  to  ensure  that 
it  will  achieve  reductions  in 
impingement  and  entraiimient  that  are 
consistent  with  the  proposed 
performance  standards  within  the  first 
permit  term  and,  therefore,  it  would  be 
unfair  to  enforce  the  proposed  standards 
until  each  facility  has  had  a  reasonable 
period  to  achieve  compliance.  One 
conunent  expressed  by  these  groups  is 
that  proper  design,  installation, 
operation,  and  maintenance  of 
technologies  reasonably  likely  (based  on 
appropriate  characterization  and  study) 
to  meet  the  performance  standards 
should  satisfy  the  permit  terms  and 
conditions  (i.e.,  be  deemed  compliance), 
at  least  until  the  second  round  of 
permitting  occurs.  Stated  another  way, 
commenters  maintain  that  Phase  II 
existing  facilities  should  not  be  subject 
to  immediate  enforcement  actions  in  the 
first  permit  term  for  failing  to  meet  the 
proposed  performance  ranges  (i.e.,  a 
facility  that  properly  designs,  installs, 
operates  and  maintains  cooling  water 
intake  structiire  control  technologies  but 


discovers,  at  or  near  the  end  of  the  first 
permit  term,  that  it  has  not  achieved  the 
requisite  level  of  impingement  and 
entrainment  reduction,  should  not  be 
subject  to  enforcement  for  violating  the 
section  316(b)  requirements).  EPA 
recognizes  that  significant  variability  in 
biological  communities  over  seasons 
and  other  time  periods  (for  example,  a 
period  of  peak  larval  abundance  that 
typically  occurs  in  the  spring  months), 
may  complicate  optimization  of  the 
performance  of  technologies  for 
reducing  impingement  mortality  and 
entrainment.  EPA  is  considering  the 
need  for  regulatory  language  that  would 
allow  facilities  time  to  come  into 
compliance  if  they  choose  to  install 
technologies  to  meet  the  performance 
standards  in  proposed  §  125.94.  This 
would  allow  facilities  a  period  of  time 
to  optimize  technology(ies)  so  that  they 
operate  to  minimize  impingement 
mortality  and  entrainment.  EPA  is 
currently  evaluating  and  considering 
allowing  six  months,  one  year,  two 
years,  or  five  years  (one  permit  term)  for 
a  facility  to  come  into  compliance  after 
issuance  of  its  permit.  Example 
regulatory  language  for  a  new  paragraph 

(e)  in  §  125.94  might  read  as  follows: 

(e)  If  you  propose  to  implement  design  and 
construction  technologies  or  operational 
measures  to  meet  the  performance  standards 
in  §  125.94(b)  or  (c),  you  will  have  an 
optimization  period  of  (six  months/one  year/ 
two  years/five  years]  from  the  issuance  of  a 
permit  requiring  compliance  with  §  125.94(b) 
or  (c)  after  which  you  must  comply  with  the 
standards. 

In  this  case,  the  proposed  paragraphs 
§  125.94(e)  and  (f)  would  then  become 

(f)  and  (g),  respectively.  EPA  requests 
comments  on  these  time  frames  and  the 
suggested  regulatory  language  above. 
EPA  also  requests  comment  on  whether 
EPA  should  specify  the  length  of  the 
optimization  period  or  whether  the 
Director  should  make  this  decision. 

D.  Determining  Capacity  Utilization 
Rates 

At  §  125.94(b)(2),  the  proposed  rule 
would  require  facilities  with  a  capacity 
utilization  rate  of  less  than  15  percent 
to  meet  performance  standards  for 
reducing  impingement  mortality. 
§  125.94(b)(3)  would  require  facilities 
with  a  capacity  utilization  rate  of  15 
percent  or  more  to  meet  performance 
standards  both  for  reducing 
impingement  mortality  and  for  reducing 
entrainment.  (See  67  FR  17221.)  As 
discussed  in  Section  III  above,  the 
proposed  Phase  n  rule  defined  capacity 
utilization  based  on  the  generation  and 
capacity  of  the  entire  facility,  including 
steam  electric  and  non-steam  generators. 
(See  the  proposed  definition  of 


"capacity  utilization  rate"  at  §  125.93, 
67  FR  17220.)  EPA  is  considering 
whether,  for  the  purposes  of 
implementing  Section  316(b),  defining 
capacity  utilization  based  on  the  steam 
electric  pari  of  a  facility  better  reflects 
a  facility's  potential  for  adverse 
environmental  impact  because  only  the 
steam  electric  generators  use  cooling 
water.  Thus,  EPA  is  considering  refining 
its  regulatory  definition  for  "capacity 
utilization  rate"  at  the  proposed 
§  125.93  to  reflect  use  of  the  steam 
electric  part  of  a  facility.  If  EPA  were  to 
make  this  change,  the  definition  of 
"capacity  utilization  rate"  in  §  125.93 
might  be  revised  as  follows  (new 
language  is  underlined): 

Capacity  utilization  rate  means  the  ratio 
between  the  average  annual  net  generation  of 
the  steam  electric  part  of  a  facility  (in  MWh) 
and  the  total  net  capability  of  the  steam 
electric  part  of  a  facility  (in  MW)  multiplied 
by  the  number  of  available  hours  during  a 
year.  The  average  annual  generation  must  be 
measured  over  a  five  year  period  (if  available) 
of  representative  operating  conditions. 

EPA  requests  comment  on  this 
suggested  refinement. 

E.  Clarifications  and  Corrections 

1.  Implementation  Burden  for  Studies 
and  Biological  Data  Collection 

EPA  received  comments  concerning 
the  information  collection,  study,  and 
monitoring  costs  presented  in  the 
supporting  Information  Collection 
Request  for  Cooling  Water  Intake 
Structures  for  the  Phase  II  Existing 
Facility  Proposed  Rule  (US  EPA  ICR  No. 
2060.01)  (February  2002).  Commenters 
stated  that  the  format  was  confusing  and 
the  detail  provided  in  the  ICR  was 
insufficient  to  enable  them  to  review 
and  comment  on  these  costs.  To  assist 
reviewers,  EPA  has  placed  additional 
information  into  the  record 
summarizing  the  general  derivation  of 
information  collection,  study,  and 
monitoring  activity  costs  associated 
with  the  Phase  II  rule.  Labor  categories, 
labor  rates,  monitoring  components,  and 
associated  costs  are  outlined  and 
additional  cost  details  are  presented  in 
summary  tables  to  facilitate  ease  of 
review  and  understanding. 

Commenters  also  pointed  out  that  . 
EPA  had  inadvertently  transposed  the 
labor  figures  for  statisticians  and 
biological  technicians  when  putting 
together  the  summary  tables  of  costs. 
EPA  has  recalculated  the  ICR  costs  to 
rectify  this  error  and  has  determined 
that  costs  will  not  change  substantially. 
Labor  costs  associated  with  monitoring 
activities  in  the  ICR  were  significantly 
higher  than  the  labor  for  writing  final 
reports  and  studies.  Therefore,  when  the 
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correction  to  the  labor  rates  was  made, 
the  overall  facility  costs  decreased. 

However,  the  decrease  in  facility  costs 
due  to  the  correction  to  the  labor  rates 
was  offset  by  other  changes  that  EPA 
has  made  to  the  ICR  costs  since 
proposal.  Some  commenters  stated  that 
the  burdens  Tor  impingement  and 
entrainment  monitoring  were  too  low. 
EPA  has  reviewed  these  burden 
estimates  and  has  increased  the  burdens 
associated  with  impingement  and 
entrainment  monitoring  associated  with 
the  Impingement  Mortality  and 
Entrainment  Characterization  Study.  In 
addition,  EPA  has  revised  capital  and 
O&M  costs  associated  with  the  pilot- 
scale  studies  some  facilities  may 
perform  to  reflect  the  assiunption  that 
only  facilities  which  are  projected  to 
install  new  technologies  will  perform 
pilot  studies,  and  to  be  proportional  to 
the  projected  capital  costs  for  installing 
these  new  technologies  to  comply  with 
the  rule.  The  following  provides  a 
simunary  of  the  effects  of  these 
corrections  and  updates  on  labor  costs 
and  overall  costs  for  facilities,  as  well  as 
total  combined  costs  for  States  and 
facilities. 

•  Facility  labor  costs  increased  by 
65%  from  $66,399,819  to  $109,346,909 
annually. 


•  Facility  capital  and  O&M  costs 
decreased  by  61%  from  $63,633,640  to 
$24,801,777  annually. 

•  Total  costs  for  facilities  increased 
by  3.2%  from  $130,033,459  to 
$134,148,685  annually. 

•  Total  facility  and  State  costs 
increased  by  2.8%  bom  $135,990,706  to 
$139,820,531  annually. 

The  effects  of  the  recalculation  are 
summarized  in  more  detail  in  a 
memorandum  placed  in  the  record  (see 
"Updated  Information  Collection  Costs 
for  the  316(b)  Phase  II  Notice  of  Data 
Availability,  January  31,  2002). 

2.  San  Otoofre  Impacts  Discussion 

In  response  to  comments  received 
about  inaccuracies  related  to  facility- 
specific  impacts  caused  by  impingement 
and  entrainment  discussed  in  EPA's 
Information  Collection  Request  (ICR), 
EPA  provides  the  following 
clarification.  Specifically,  the  ICR  for 
the  proposed  ride  described 
entrainment  losses  at  San  Onofre 
Nuclear  Generating  Station  (SONGS). 
EPA  received  updated  information  from 
SONGS  facility  scientists  that  clarified 
actual  entrainment  losses  in  normal 
(non-El  Nino)  years  and  described 
trends  in  shallow-water  and  deepwater 
fish  species  affected  by  entrainment.  In 
addition,  prior  to  publication  of  the 
proposed  rule,  EPA  concluded  that  kelp 


bed  losses  in  proximity  to  the  SONGS 
intake  were  attributable  to  turbidity 
increases  caused  by  cooling  water 
discharges,  not  cooling  water 
withdrawals.  The  updated  information 
for  SONGS  was  placed  in  the  preamble 
to  the  proposal  (see  67  FR  17138-, 
17139),  but  was  inadvertently  omitted 
from  the  ICR.  The  final  ICR  will  reflect 
the  changes  described  above. 

Xn.  General  Solicitation  of  Comments 

EPA  Micourages  public  participation 
in  this  nilemakhig  and  requests 
comments  on  this  notice  of  availability 
supporting  the  proposed  rule  for  cooling 
water  intake  structures  for  existing 
Phase  n  facilities.  As  stated  in  section 
n  of  this  NODA,  EPA  is  also  reopening 
the  comment  period  on  all  aspects  of  the 
proposal.  EPA  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  the  Agency  to  facilitate 
mutually  beneficial  and  cost-effective 
data  submissions. 

Please  refer  to  the  FOfl  FURTHER 
INFORMAIXm  CONTACT  section  at  the 
beginning  of  this  preamble  for  technical 
contacts  at  EPA. 

Dated:  March  12,  2003. 
G.  Tracy  Mehan, 

Assistant  Administrator,  Office  of  Water. 
[FR  Doc.  03-6453  Filed  3-18-03;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  17  and  61 

RIN  2900-AL30 

VA  Homeless  Providers  Grant  and  Per 
Diem  Program 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule. 

SUMMARY:  We  are  revising  the 
regulations  concerning  (he  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program  in  large  part  to  implement  the 
provisions  of  the  Homeless  Veterans 
Comprehensive  Assistance  Act  of  2001 
(HVCAA). 

We  also  are  establishing  provisions  in 
the  form  of  funding  priorities  to  meet  a 
statutory  mandate.  In  addition,  to  help 
ensure  that  program  objectives  are  met 
by  those  receiving  assistance  we  are 
adding  provisions  to  state  that  to  receive 
assistance  under  the  interim  final  rule, 
an  entity  must  not  be  in  default  by 
failing  to  meet  requirements  under  any 
previously  awarded  grant. 

Further,  we  are  making  changes  to 
provide  that  each  resident  of  supportive 
housing  may  be  required  to  pay  rent  in 
an  amoimt  determined  by  the  recipient, 
except  that  such  rent  may  not  exceed  30 
percent  of  the  resident's  monthly 
income  not  including  amounts  equal  to 
medical  expenses,  child  care  expenses, 
or  court  ordered  payments.  This  is 
intended  to  provide  a  system  that  is 
administratively  feasible,  that  allows  for 
significant  help  for  covering  operating 
expenses,  and  that  would  allow  veterans 
to  retain  sufficient  funds  to  help  prepare 
for  a  successful  transition  to 
independent  living. 

DATES:  Effective  Date:  This  interim  final 
rule  is  effective  on  March  19,  2003; 
except  for  38  CFR  61.11,  61.14,  61.17. 
61.31,  61.41  and,  61.51,  which  are 
effective  April  3,  2003. 

Comment  Dates:  Comments  on  the 
rule,  including  comments  on  the 
information  collection  provisions,  must 
be  received  on  or  before  May  19,  2003; 
except  that  comments  on  the  request  for 
emergency  approval  of  the  collection  of 
information  provisions  must  be  received 
on  or  before  April  3,  2003. 

ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulatory  Law  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Ave.. 
NW.,  Room  1154,  Washington,  DC 
20420;  or  fax  comments  to  (202)  273- 
9289;  or  e-mail  comments  to 
OGCRegulations&mail.  va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 


AL30."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulatory  Law,  Room  1158, 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Casey,  VA  Homeless  Providers 
Grant  and  Per  Diem  Program,  Mental 
Health  Strategic  Health  Care  Group 
(116E),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420;  (877)  332-0334. 
(This  is  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 
regulations  previously  established  for 
the  VA  Homeless  Providers  Grant  and 
Per  Diem  Program  (38  CFR  17.700 
through  17.731)  contained  a  mechanism 
for  providing  grants  and  per  diem  to 
public  or  nonprofit  private  entities  to 
assist  homeless  veterans  by  helping  to 
ensure  the  availability  of  supportive 
housing  and  service  centers  to  furnish 
outreach,  rehabilitative  services, 
vocational  counseling  and  training,  and 
transitional  housing.  As  discussed 
Ijplow,  we  are  revising  the  regulations  in 
this  interim  final  rule  to  implement  the 
provisions  of  Public  Law  107-95,  the 
Homeless  Veterans  Comprehensive 
Assistance  Act  of  2001. 

Organization  and  Clarity 

We  are  transferring  the  revised 
regulations  to  a  new  part  61  in  38  CFR 
and  are  making  other  changes  to  provide 
better  organization  and  clarity. 

Use  of  the  Term  "capital  grants" 

In  the  previous  regulations  the  term 
"grant"  concerned  construction, 
renovation,  and  acquisition  of  facilities; 
and  also  concerned  acquisition  of  vans. 
In  the  interim  final  rule,  we  have 
referred  to  this  type  of  grant  as  a 
"capital  grant"  to  distinguish  it  from  the 
new  "special  needs  grant"  and  the  new 
"technical  assistance  grant,"  both 
discussed  below. 

Capital  Grants  to  Expand  Existing 
Structures 

Public  Law  106-117  added  authority 
to  allow  VA  to  award  capital  grants  to 
expand  existing  programs  which  was 
codified  by  the  HVCCA  at  38  U.S.C. 
2011(a).  We  made  changes  to  reflect  this 
authority. 

Recovery  Provisions  for  Capital  Grants 

The  provisions  of  38  U.S.C.  2011 
authorize  recovery  of  capital  grant  funds 
if  not  used  for  the  intended  purpose 
within  3  years  after  the  grant  was 
awarded.  The  interim  final  rule 
provides  that  if,  after  3  years  from  the 
date  of  award  of  a  capital  grant,  the 


grant  recipient  does  not  establish  the 
project  for  which  the  grant  was  made  or 
has  withdrawn  from  the  VA  Homeless 
Providers  Grant  and  Per  Diem  Program, 
the  United  States  would  be  entitled  to 
recover  fitim  the  grant  recipient  all  of 
the  grant  amounts  provided  for  the 
project.  If  thereafter,  but  prior  to  the 
period  of  time  specified  in  the  following 
chart,  the  capital  grant  recipient  ceases 
to  provide  the  services  for  which  the 
grant  was  made  or  withdraws  from  the 
VA  Homeless  Providers  Grant  and  Per 
Diem  Program,  the  rule  provides  that    . 
the  United  States  would  be  entitled  to 
recover  gnmt  amounts  from  the  grant 
recipient  on  a  prorated  basis.  The 
amount  to  be  recaptured  equals  the 
amount  of  the  grant,  multiplied  by  the 
fraction  resulting  from  using  the  number 
of  years  the  recipient  was  not 
operational  as  the  numerator,  and  using 
the  number  of  years  of  operation 
required  under  the  following  chart  as 
the  denominator. 


Grant  amount 
(dollars  in  thousands) 

Years  of 
.  operation 

0-250  

7 

251-500 

501-750  

751-1,000 

8 

9 

10 

1 ,001-1 ,250 

11 

1 ,251-1 ,500 

12 

1,501-1,750 

13 

1,751-2,000 

14 

2,001-2.250 

15 

2,251-2,500 

16 

2,501-2,750 

17 

2.751-3,000 

18 

Over-3,000 

20 

Example  A:  Grantee  A  is  awarded  a  grant 
and  does  not  bring  the  project  to  operational 
status  within  3  years  from  the  time  of  award. 
Grantee  A  may  be  subject  to  full  recapture  of 
the  grant  award. 

Example  B:  Grantee  B  is  awarded  a  grant 
in  the  amount  of  $300,000  and  brings  the 
project  to  operational  status  within  3  years 
from  the  time  of  award.  Grantee  B  then 
provides  services  to  homeless  veterans  for  a 
period  of  6  years  from  the  date  the  program 
was  operationalized,  but  now  decides  to 
close  the  program.  As  the  original  award  was 
$300,000  and  as  a  condition  of  receiving  the 
grant  funds  Grantee  B  agreed  to  provide 
services  for  8  years.  Therefore,  Grantee  B 
would  be  subject  to  the  prorated  recapture  of 
the  grant  award  for  the  2-year  period  not 
served  or  in  this  case  'A  of  the  original  grant 
would  be  subject  to  recapture. 

Example  C:  Grantee  C  is  awarded  a  grant 
in  the  amount  of  $400,000.  becomes 
operational  within  1  year  of  the  date  of  the 
grant  award  and  ceases  operation  1  year  later, 
2  years  after  the  date  of  the  grant  award.  After 
the  expiration  of  the  3-year  period  banning 
on  the  date  of  the  grant  award.  Grantee  C 
would  be  subject  to  prorated  recapture  for  the 
7  years  it  did  not  provide  service  of  the 
required  8  years  of  operation.  The  amoimt 
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subject  to  recapture  would  thus  be  Va  x 
$400,000  or  $350,000. 

This  represents  an  equitable  system  for 
recovering  capital  grant  amounts  that 
are  not  used  to  the  full  extent  of  the 
intended  piirpose. 

The  provisions  of  38  U.S.C.  2011  also 
provide  that  VA  may  obligate  any 
recovered  funds  without  fiscal  year 
limitation.  We  amended  the  regulations 
to  reflect  this  authority. 

Life  Safety  Code 

We  are  establishing  a  special 
mechanism  for  providing  certain  Life 
Safety  Code  capital  grants.  Public  Law 
107-95  established  38  U.S.C.  2012(c)(3) 
to  provide  grants  to  renovate  facilities 
that  already  received  a  capital  grant 
under  section  3  of  the  Homeless 
Veterans  Comprehensive  Service 
Programs  Act  of  1992  (Public  Law  102- 
590;  38  U.S.C.  7221  note).  Such  grants 
are  solely  for  renovations  to  comply 
with  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association. 
Under  the  interim  final  rule,  when 
funds  are  made  available  for  the  Life 
Safety  Code  capital  grants,  VA  would 
publish  a  Notice  of  Fund  Availability  in 
the  Federal  Register  stating  the 
estimated  amount  of  funding  available 
and  the  particulars  for  applying  for  a 
Life  Safety  Code  capital  grant,  including 
the  submission  of  an  application 
package.  This  corresponds  with  the 
process  that  the  interim  final  rule 
continues  to  provide  for  other  capital 
grants. 

Applicants  would  be  rated  based  on 
criteria  designed  to  identify  cost- 
effectiveness  and  need.  Life  Safety  Code 
capital  grants  would  be  allocated  to  the 
highest-ranked  applicants  in  descending 
order  until  fimds  are  expended. 
These  provisions  are  designed  to  help 
ensiire^at  the  Life  Safety  Code  capital 
grant  would  be  awarded  for  needed 
quality  projects. 

The  provisions  of  38  U.S.C.  2011  and 
2012  further  require  that  neither  a 
capital  grant  nor  per  diem  (with  delayed 
effective  dates  for  grant  recipients  under 
the  Homeless  Veterans  Comprehensive 
Service  Program  Act  of  1992  seeking  per 
diem]  may  be  provided  unless  the 
facility  for  which  the  assistance  is 
provided  meets  the  fire  and  safety 
requirements  applicable  imder  the  Life 
Safety  Code  of  the  National  Fire 
Protection  Association  or  other 
comparable  requirements.  Accordingly, 
in  addition  to  setting  forth  procedures 
specifically  to  provide  Life  Safety  Code 
capital  grants  imder  38  U.S.C. 
2012(c)(3).  the  interim  final  rule 
provides  tliat  entities  receiving  a  capital 
grant  imder  38  U.S.C.  2011  or  per  diem 


under  38  U.S.C.  2012  (with  statutorily 
imposed  delayed  effective  dates)  must 
comply  with  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association. 

Per  Diem  Pajrments 

Under  the  interim  final  rule,  the  rate 
of  per  diem  payments  for  each  veteran 
in  supportive  housing  would  be  the 
lesser  of: 

(i)  The  daily  cost  of  care  estimated  by 
the  per  diem  recipient  minus  other 
sources  of  pajnments  to  the  per  diem 
recipient  for  furnishing  services  to 
homeless  veterans  that  the  per  diem 
recipient  certifies  to  be  correct  (other 
sources  include  payments  and  grants 
from  other  departments  and  agencies  of 
the  United  States,  from  departments  of 
State  and  local  governments,  from 
private  entities  or  organizations,  and 
from  program  participants),  or 

(ii)  The  current  VA  State  Home 
Program  per  diem  rate  for  domiciliary 
care. 

Also,  the  rule  provides  that  the  per 
diem  amount  for  service  centers  would 
be  Vb  of  the  lesser  of  the  amounts  in 
paragraph  (i)  or  (ii)  above  per  hour,  not 
to  exceed  8  hours  in  any  day. 

These  provisions  for  calculating  per 
diem  reflect  requirements  imposed  by 
Pub.  L.  107-95  that  are  set  forth  at  38 
U.S.C.  2012. 

In  addition,  to  avoid  making  per  diem 
payments  when  services  are  not  being 
rendered  while  still  allowing  reasonable 
absences  (such  as  for  visiting  family,  job 
searches,  or  short  term  medical  care), 
the  rule  states  that  VA  will  not  pay  per 
diem  for  any  additional  days  of  absence 
when  a  veteran  has  been  already  absent 
for  consecutive  full  days  exceeding  72 
hours  (scheduled  or  unscheduled). 

Moreover,  to  avoid  making  per  diem 
payments  for  services  that  have  limited 
chance  of  success,  the  rule  states  that 
VA  will  not  pay  per  diem  payments  for 
supportive  housing  for  any  homeless 
veteran  who  has  had  three  or  more 
episodes  (admission  and  discharge  for 
each  episode)  of  supportive  housing 
services  paid  for  by  VA.  However,  the 
rule  provides  that  VA  may  waive  the 
episode  requirement  if  the  services 
offered  are  different  from  those 
previously  provided  and  may  lead  to  a 
successful  outcome. 

Special  Needs  Grants 

We  are  establishing  a  mechanism  for 
providing  special  needs  grants.  Section 
5  of  Pub.  L.  107-95,  codified  at  38 
U.S.C.  2061  authorizes  VA  to  provide 
special  needs  grants  to  capital  grant  and 
per  diem  recipients  under  this  part  to 
assist  with  additional  operational  costs 
that  would  not  otherwise  be  incurred 
but  for  the  fact  Aat  the  recipient  is 


providing  beds  or  services  at  supportive 
housing  and  service  centers  for  the 
following  homeless  veterans: 

(1)  Women,  including  women  who 
have  care  of  minor  dependents; 

(2)  Frail  elderiy; 

(3)  Terminally  ill;  or 

(4)  Chronically  mentally  ill. 

We  have  defined  "terminally  ill"  to 
mean  a  prognosis  of  9  months  or  less  to 
live  based  on  a  written  medical 
diagnosis  from  a  physician.  We  also 
have  defined  "chronically  mentally  ill" 
to  mean  a  condition  of  schizophrenia  or 
major  affective  disorder  (including 
bipolar  disorder)  or  post-traumatic 
stress  disorder  (PTSD),  based  on  a 
diagnosis  from  a  licensed  mental  health 
professional,  with  at  least  one 
documented  hospitalization  for  this 
condition  sometime  in  the  last  2  years 
or  with  docmnentation  of  a  formal 
assessment  on  a  standardized  scale  of 
any  serious  symptomology  or  serious 
impairment  in  the  areas  of  work,  family 
relations,  thinking,  or  mood.  In 
addition,  we  have  defined  "frail 
elderly"  to  mean  65  years  of  age  or  older 
with  one  or  more  chronic  health 
problems  and  limitations  in  performing 
one  or  more  activities  of  daily  living 
(such  as  bathing,  toileting,  transferring 
from  bed  to  chair,  etc.).  We  believe  these 
definitions  constitute  a  reasonable 
interpretation  of  the  statutory  intent. 
They  are  designed  to  help  ensure  that 
those  most  in  need  are  benefited  by  the 
special  needs  grants. 

Under  the  interim  final  rule,  when 
funds  are  made  available  for  special 
needs  grants,  VA  would  publish  a 
Notice  of  Fund  Availability  in  the 
Federal  Register  stating  the  estimated 
-amount  of  funding  available  and  the 
particulars  for  applying  for  a  special 
needs  grant,  including  the  submission  of 
a  special  needs  grant  application 
package.  This  corresponds  with  the 
process  that  the  interim  final  rule 
continues  to  provide  for  capital  grants. 

The  interim  final  rule  sets  forth 
minimum  threshold  criteria  by  limiting 
special  needs  grants  to  those  entities 
that  demonstrate  that  they  are  eligible 
for  a  special  needs  grant,  and  would  use 
the  funds  productively.  Those  meeting 
the  threshold  criteria  would  then  be 
rated  based  on  criteria  designed  to 
identify  those  who  would  use  the 
special  needs  grant  to  provide  the 
strongest  programs.  Special  needs  grants 
would  be  allocated  to  the  highest- 
ranked  applicants  in  descending  order 
until  funds  are  expended.  These 
provisions  are  designed  to  help  ensure 
that  the  special  needs  grants  would  be 
awarded  Jpr  quality  projects  and  be  of 
sufficient  duration  to  be  worthwhile. 
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Technical  Assistance  Grants 

We  also  are  establishing  a  mechanism 
for  providing  technical  assistance 
grants.  Section  5  of  Pub.  L.  107-95. 
codified  at  38  U.S.C.  2064  authorizes 
VA  to  provide  grants  to  entities  or 
organizations  with  expertise  in 
preparing  grant  applications  relating  to 
the  provision  of  assistance  for  homeless 
veterans.  The  recipients  are  to  use  the 
grants  to  provide  technical  assistance  to 
those  nonproht  community-based 
groups  with  experience  in  providing 
assistance  to  homeless  veterans  in  order 
to  help  such  groups  apply  for  grants 
under  38  CFR  part  61  or  apply  for  other 
grants  from  any  source  for  addressing 
the  problems  of  homeless  veterans.  To 
meet  this  mandate  VA  would  provide 
grants  for: 

(a)  Group  or  individual  seminars 
providing  general  instructions 
concerning  grant  applications; 

(b)  Group  or  individual  seminars 
providing  instructions  for  applying  for  a 
specihc  grant;  or 

(c)  Group  or  individual  instruction  for 
preparing  analyses  to  be  included  in  a 
grant  application. 

Under  the  interim  Rnal  rule,  when 
funds  are  made  available  for  technical 
assistance  grants.  VA  would  publish  a 
Notice  of  Fund  Availability  in  the 
Federal  Register  stating  the  estimated 
amount  of  funding  available  and  the 
particulars  for  applying  for  a  technical 
assistance  grant,  including  the 
submission  of  a  technical  assistance 
grant  application  package.  This 
corresponds  with  the  process  that  the 
interim  hnal  rule  continues  to  provide 
for  capital  grants. 

The  interim  final  rule  sets  forth 
minimum  threshold  criteria  by  limiting 
technical  assistance  grants  to  those 
entities  that  are  eligible  for  a  technical 
assistance  grant  and  that  demonstrate 
that  they  would  use  the  grant 
productively.  Those  meeting  the 
threshold  criteria  would  then  be  rated 
based  on  criteria  designed  to  identify 
those  who  would  use  the  grant  to 
provide  the  strongest  programs. 
Technical  assistance  grants  would  be 
allocated  to  the  highest-ranked 
applicants  in  descending  order  until 
funds  are  expended.  These  provisions 
are  designed  to  help  ensure  that  the 
technical  assistance  grants  would  be 
awarded  for  quality  projects. 

Nonprofit  Entities 

The  provisions  of  38  U.S.C.  2011  also 
state  that  only  public  and  nonprofit 
entities  are  eligible  for  assistance  under 
the  VA  Homeless  Providers  Grant  and 
Per  Diem  Program.  We  are  amending  the 
definition  of  "nonprofit  organization"  to 


include  the  requirement  that  the 
organization  must  be  recognized  as  a 
nonprofit  organization  by  the  United 
States  Internal  Revenue  Service.  This 
will  help  ensure  that  only  nonprofit 
organizations  .will  be  recognized  as  such 
and  should  eliminate  disputes  regarding 
such  status. 

Funding  Priorities 

The  provisions  of  38  U.S.C.  2011  state 
that  awards  shall  not  result  in  the 
duplication  of  ongoing  services  and  to 
the  maximum  extent  practicable  shall 
reflect  appropriate  geographic 
dispersion  and  an  appropriate  balance 
between  urban  and  nonurban  locations. 
We  are  establishing  provisions  in  the 
form  of  funding  priorities  to  meet  the 
statutory  mandate. 

Service  Centers 

The  regulations  retain  provisions 
requiring  service  centers  for  which 
assistance  is  awarded  under  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program  to  provide  services  to  homeless 
veterans  for  a  minimiun  of  40  hovas  per 
week  over  a  minimum  of  5  days  per 
week,  as  well  as  provide  services  on  an 
as-needed,  unscheduled  basis.  However, 
we  are  changing  the  regulations  to 
specifically  provide  that  the  calculation 
of  minimum  hours  would  include  travel 
time  for  mobile  service  centers.  This  is 
necessary  because  a  substantial  portion 
of  work  time  for  mobile  service  centers 
consists  of  travel  time. 

We  also  are  requiring  fixed  site 
service  centers  to  prominently  post  at  or 
near  the  entrance  to  the  service  center 
their  hours  of  operation  and  contacts  in 
case  of  emergencies.  Further,  we  are 
requiring  mobile  service  centers  to  take 
some  action  reasonably  calculated  to 
provide  in  advance  a  tentative  schedule 
of  visits.  This  will  help  ensure  that 
homeless  veterans  know  when  and 
where  they  can  obtain  assistance. 

Default  Under  Previously  Awarded 
Grant 

We  are  adding  provisions  to  state  that 
to  receive  assistance  under  the  interim 
final  rule,  an  entity  must  not  be  in 
default  by  failing  to  meet  requirements 
under  any  previously  awarded  grant. 
This  is  intended  to  help  ensure  that 
program  objectives  are  met  by  thpse 
receiving  assistance. 

Resident  Rent 

The  regulations  previously  provided 
that  each  resident  of  supportive  housing 
may  be  required  to  pay  as  rent  an 
amount  determined  by  the  recipient, 
which  could  not  exceed  the  highest  of: 

(1)  30  percent  of  the  resident's 
monthly  adjusted  income  (adjustment 


factors  include  the  number  of  relatives 
in  the  family  residing  with  the  veteran, 
medical  expenses,  and  child  care 
expenses); 

(2)  10  percent  of  his  or  her  family's 
monthly  income;  or 

(3)  If  the  family  is  receiving  payments 
for  welfare  assistance  from  a  public 
agency  and  a  part  of  the  payments, 
adjusted  in  accordance  with  the  family's 
actual  housing  costs,  is  specifically 
designated  by  the  agency  to  meet  die 
family's  housing  costs,  the  portion  of 
the  payments  that  is  designated. 

We  nave  changed  the  regulations  to 
provide  instead  that  each  resident  of 
supportive  housing  may  be  required  to 
pay  as  rent  an  amount  determined  by 
the  recipient,  except  that  such  rent  may 
not  exceed  30  percent  of  the  resident's 
monthly  income  after  deducting 
medical  expenses,  child  care  expenses, 
court  ordered  child  support  payments, 
or  other  court  ordered  payments.  This  is 
intended  to  provide  a  system  that  is 
administratively  feasible,  that  allows  for 
significant  help  for  covering  operating 
expenses,  and  that  would  allow  veterans 
to  retain  sufficient  funds  to  help  prepare 
for  a  successful  transition  to 
independent  living. 

Summaries  of  Certain  Requirements 

We  are  deleting  summaries  of  certain 
non-VA  federal  requirements  since  the 
source  material  should  be  used  to 
determine  those  requirements. 

Paperwork  Reduction  Act 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  Except  for  emergency 
approvals  under  44  U.S.C.  3507(j),  VA 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  interim  final  rule  at-- 
§§61.11.  61.15.  61.17,  61.20,  61.31, 
61,41,  61.51,  61.55  and  61.70  contains 
collections  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3521).  Accordingly,  under  section 
3507(d)  of  the  Act,  VA  has  submitted  a 
copy  of  this  rulemaking  action  to  OMB 
for  its  review  of  the  collections  of 
information.  We  have  requested  OMB  to 
approve  the  collection  of  information  on 
an  emergency  basis  by  April  3,  2003.  If 
OMB  does  not  approve  the  collections 
of  information  as  requested,  we  will 
immediately  remove  §§61.11.  61.15. 
61.17.  61.20,  61.31,  61.41,  61.51,  61.55 
and  61.70  or  take  such  other  action  as 
is  directed  by  OMB. 

We  are  also  seeking  an  approval  of  the 
information  collection  on  a  non- 
emergency basis.  Accordingly,  we  are 
also  requesting  comments  on  the 


collection  of  information  provisions 
contained  in  §§61.11,  61.15.  61.17, 
61.20,  61.31,  61.41,  61.51,  61.55  and 
61.70  on  a  non-emergency  basis. 
Comments  must  be  submitted  by  May 

19,  2003. 

OMB  assigns  a  control  niunber  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Conunents  on  the  collections  of 
information  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Liformation  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies 
mailed  or  hand-delivered  to:  Director, 
Office  of  Regulatory  Law  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AL30." 

Titk:  VA  Homeless  Providers  Grant 
and  Per  Diem  Proeram. 

Summary  of  collection  of  infonnation: 
The  interim  final  rule  at  §§61.11,  61.15, 
61.17,  61.20,  61.31,  61.41,  and  61.51, 
contains  application  provisions  for 
capital  grants,  per  diem,  special  needs 
grants,  and  technical  assistance  grants. 
The  interim  rule  at  §§  61.55  and  61.70 
contain  requirements  for  compliance 
reports. 

Application  Provisions  for  Capital 
Grants  and  Per  Diem 

Description  of  the  need  for 
infonnation  and  proposed  use  of 
infonnation  :'^his  information  is  needed 
to  determine  eligibility  for  capital  grants 

and  per  diem. 

Description  of  likely  respondents: 
Public  or  nonprofit  private  entities 
requesting  a  capital  grant. 

Estimated  number  of  respondents  per 

year:  100. 
Estimated  frequency  of  responses  per 

year:  1 . 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  3,500  hours. 

Estimated  annual  burden  per 
collection:  35  hours. 

Application  Provisions  for  the  Life 
Safety  Code  Capital  Grants 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  This  information  is  needed 
to  determine  eligibility  for  Life  Safety 
Code  capital  grants. 

Description  of  likely  respondents: 
Public  or  nonprofit  private  entities 
requesting  a  Life  Safety  Code  capital 
grant. 


Estimated  number  of  respondents  per 
year:  200. 

Estimated  frequency  of  responses  per 
year.l. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  2,000  hours. 

Estimated  annual  burden  per 
collection:  10  hoxu«. 

Application  Provisions  for  Per  Diem  for 
Non-Capital  Grant  Recipients. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  This  information  is  needed  ■ 
to  determine  eligibility  for  per  diem- 

Description  of  likely  respondents: 
Public  or  nonprofit  private  entities 
requesting  per  diem. 

Estimated  number  of  respondents  per 
year:  150. 

Estimated  frequency  of  responses  per 

year:l. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  3,000  hoiu«. 

Estimated  annual  burden  per 
collection:  20  hoiu-s. 

Application  provisions  for  special 
needs  grants. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  This  information  is  needed 
to  determine  eligibility  for  special  needs 
grants. 

Description  of  likely  respondents: 
Public  or  nonprofit  private  entities 
requesting  a  special  needs  grant. 

Estimated  number  of  respondents  per 
year  200. 

Estimated  ftequency  of  responses  per 
year.l. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  4,000  hours. 

Estimated  annual  burden  per 
collection:  20  hours. 

Application  provisions  for  technical 
assistance  grants. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  This  information  is  needed 
to  determine  eligibility  for  technical 
assistance  grants. 

Description  of  likely  respondents: 
Entities  or  organizations  with  expertise 
in  preparing  grant  applications 
requesting  a  technical  assistance  grant. 

Estimated  number  of  respondents  per 

year:  25. 
Estimated  frequency  of  responses  per 

year:  1. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  250  hours. 

Estimated  annual  burden  per 
collection:  10  hours. 

Compliance  reports  for  technical 
assistance  grants. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  This  information  is  needed 


to  determine  compliance  with  the 
requirements  for  a  technical  assistance 
grant. 

Description  of  likely  respondents: 
Entities  receiving  technical  assistance 

grants. 

Estimated  number  of  respondents  per 

year:  10. 

Estimated  frequency  of  responses  per 

year:  A. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  90  hoiu^. 

Estimated  annual  burden  per 
collection:  2.25  hours. 

Compliance  reports  for  per  diem  and 
special  needs  grants. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  This  information  is  needed 
to  determine  compliance  with  the 
requirements  for  perdiem  and  a  special 
needs  grant. 

Description  of  likely  respondents: 
Entities  receiving  per  diem  or  special 
needs  grants. 

Estimated  number  of  respondents  per 
year:  300. 

Estimated  frequency  of  responses  per 
year.l. 

Estimated  total  armual  reporting  and 
recordkeeping  burden:  1500  hours. 

Estimated  armual  burden  per 
collection:  5  hours. 

The  Department  considers  comments 
by  the  public  on  collections  of 
information  in — 

•  Evaluating  whether  the  collections 
of  information  are  necessary  for  the 
proper  perfotmance  of  the  functions  of 
the  Department,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluating  the  acciu^cy  of  the 
Department's  estimate  of  the  burden  of 
the  collections  of  information,  including 
the  validity  of  the  methodology  and 
assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  responses 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses.  " 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  rule 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  interim  final  rule; 
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Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553,  we  have 
found  for  this  rule  that  notice  and 
public  procedure  are  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  and  that  we  have  good  cause  to 
dispense  with  notice  and  comment  on 
this  rule  and  to  dispense  with  a  30-day 
delay  of  its  effective  date.  The  Homeless 
Veterans  Comprehensive  Assistance  Act 
of  2001  (Pub.  L.  107-95)  authorizes 
increases  in  both  the  services  (3  new 
grant  programs)  and  the  per  diem 
available  to  homeless  veteran  providers. 
These  increased  services  and  per  diem 
are  critical  to  properly  provide  services 
to  the  homeless  veterans  population  and 
meet  the  Congressional  mandates  of 
ending  chronic  homelessness.  Also,  a 
delay  in  some  cases  may  even  lead  to 
the  closing  of  some  of  our  collaborative 
partners'  homeless  veteran  programs. 
Therefore,  the  need  to  take  emergency 
action  is  particularly  great  for  those 
homeless  veterans  who  will  benefit  hom 
the  increased  services  (grants)  and  per 
diem. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-602. 
In  all  likelihood,  only  similar  entities 
that  are  small  entities  will  participate  in 
the  Homeless  Providers  Grant  and  Per 
Diem  Program.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  interim  final  rule  is 
exempt  hom  the  initial  and  final 
regulatory  flexibility  analysis 
requirement  of  sections  603  and  604. 

UBiunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditiu^ 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 
Program 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.024. 


List  of  Subjects 

38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs — health. 
Grant  programs — veterans.  Health  care. 
Health  facilities,  Health  professions. 
Health  records.  Homeless,  Medical  and 
dental  schools.  Medical  devices, 
Medical  research.  Mental  health 
programs.  Nursing  homes,  Philippines, 
Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships.  Travel  and  transportation 
expenses.  Veterans. 

38  CFR  Part  61 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Day  care.  Dental  health.  Drug  abuse. 
Government  contracts.  Grant  programs- 
health.  Grant  programs- veterans,  Health 
care.  Health  facilities.  Health 
professions.  Health  records.  Homeless, 
Mental  health  programs,  Per-diem 
program;  Reporting  and  recordkeeping 
requirements,  Travel  and  transportation 
expenses,  Veterans. 

Approved:  Decenil)er  17,  2002. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  we  are  amending  38  CFR 
chapter  I  as  follows: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Autliority:  38  U.S.C.  501, 1721,  unless 
otherwise  noted. 

If  17.700  tttrough  17.731    [Removed] 

2.  Remove  §§  17.700  through  17.731 
and  the  undesignated  center  heading, 
VA  HOMELESS  PROVIDERS  GRANT 
AND  PER  DIEM  PROGRAM, 
immediately  preceding  those  sections. 

3.  A  new  part  61  is  added  to  read  as 
follows: 

PART  61— VA  HOMELESS  PROVIDERS 
GRANT  AND  PER  DIEM  PROGRAM 

Sec. 

61.0  Purpose. 

61.1  Definitions. 

61.10  Capital  grants — general. 

61.11  Applications  for  capital  grants. 

61.12  Xhreshol  d  requirements  for  capital 
grant  applications. 

61.13  Rating  criteria  for  capital  grant 
applications. 

61.14  Selecting  applications  for  capital 
grants. 

61.15  Obtaining  additional  information  and 
awarding  capital  grants. 


61.16  Matching  funds  for  capital  grants. 

61.17  Site  control  for  capital  grants. 
61.20    Life  Safety  Code  capital  grants. 

61.30  Per  diem — general. 

61.31  Application  for  per  diem. 

61.32  Ranking  non-capital  grant  recipients 
for  per  diem. 

61.33  Payment  of  per  diem. 

61.40  Special  needs  grants — general. 

61.41  Special  needs  grants  application. 

61.42  Threshold  requirements  for  special 
needs  grant  applications. 

61.43  Rating  criteria  for  special  needs  grant 
applications. 

61.44  Awarding  special  needs  grants. 

61.50  Technical  assistance  grants — general. 

61.51  Applications  for  technical  assistance 
grants. 

61.52  Threshold  requirements  for  technical 
assistance  grant  applications. 

61.53  Rating  criteria  for  technical  assistance 
grant  applications.  ^ 

61.54  Awarding  technical  assistance  grants. 

61.55  Technical  assistance  reports. 

61.60  Noticeof  Fund  Availability. 

61.61  Agreement  and  funding  actions. 

61.62  Program  changes. 

61.63  Procedural  error. 

61.64  Religious  organizations. 

61.65  Inspections. 

.61.66    Financial  management. 
61.67    Recovery  provisions. 

61.80  General  operation  requirements  for 
supportive  housing  and  service  centers. 

61.81  Outreach  activities. 

61.82  Resident  rent  for  supportive  housing. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012. 
2061.  2064,  7721  note) 

§61.0    Purpose. 

This  part  implements  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program  which  consists  of  the  following 
components:  capital  grants,  per  diem, 
special  needs  grants,  and  technical 
assistance  grants. 

(Authority:  38  U.S.C.  501,  2002.  2011,  2012, 
2061.2064,  7721  note) 

S61.1    Definitions. 

For  purposes  of  this  part: 

Area  or  community  means  a  political 
subdivision  or  contiguous  political 
subdivisions  (such  as  precinct,  ward, 
borough,  city,  county.  State, 
Congressional  district,  etc.)  with  a 
separately  identifiable  population  of 
homeless  veterans. 

Capital  gmnt  means  a  grant  for 
construction,  renovation,  or  acquisition 
of  a  facility;  or  for  acquisition  of  a  van. 

Capital  lease  means  a  lease  that  will 
be  in  effect  for  the  full  period  in  which 
VA  may  recover  all  or  portions  of  the 
capital  grant  amount  under  this  part. 

Chronically  mentally  ill  means  a 
condition  of  schizophrenia  or  major 
affective  disorder  (including  bipolar 
disorder)  or  post-traimiatic  stress 
disorder  (PTSD),  based  on  a  diagnosis 
from  a  licensed  mental  health 
professional,  vtrith  at  least  one 


documented  hospitalization  for  this 
condition  sometime  in  the  last  2  years 
or  with  dociunentation  of  a  formal 
assessment  on  a  staiidardized  scale  of 
any  serious  symptomology  or  serious 
impairment  in  the  areas  of  work,  family 
relations,  thinking,  or  mood. 

Fee  means  a  fixed  charge  for  a  service 
offered  by  a  recipient  under  this  part, 
that  is  in  addition  to  the  services  that 
are  outlined  in  the  recipient's 
application;  and  are  not  paid  for  by  VA 
per  diem  or  provided  by  VA,  (e.g.,  cable 
television,  recreational  outings, 
professional  instruction  or  counseling). 

Fixed  site  means  a  physical  structure 
that  under  normal  conditions  is  not 
capable  of  readily  being  moved  from 
one  location  to  another  location. 

Frail  elderly  means  65  years  of  age  or 
older  with  one  or  more  chronic  health 
problems  and  limitations  in  performing 
one  or  more  activities  of  daily  living 
(such  as  bathing,  toileting,  transferring 
from  bed  to  chair,  etc.) 

Homeless  means:  (l)(i)  lacking  a 
fixed,  regular  and  adequate  nighttime 
residence;  or 

(ii)  Having  a  primary  nighttime 
residence  that  is — 

(A)  A  supervised  publicly  or  privately 
operated  sheher  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(B)  An  institution  that  provides  a 
temporary  residence  for  persons 
intended  to  be  institutionalized;  or 

(C)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(2)  The  term  homeless  does  not 
include  imprisonment  or  other 
detainment  pursuant  to  Federal  or  State 
law.  Imprisonment  or  other  detainment 
does  not  include  probation,  parole  or 
electronic  custody. 

New  construction  means  the  building 
of  a  structure  where  none  existed  or  an 
addition  to  an  existing  structure  that 
increases  the  floor  area  by  more  than 
100  percent. 

Nonprofit  organization  means  a 
private  organization,  no  part  of  the  net 
earnings  of  which  may  inure  to  the 
benefit  of  any  member,  founder, 
contributor,  or  individual.  The 
organization  must  be  recognized  as  a 
501(c)(3)  or  501(c)(19)  nonprofit 
organization  by  the  United  States 
Internal  Revenue  Service,  and: 

(1)  Have  a  voluntary  board; 

(2)  Have  a  functioning  accounting 
system  that  is  operated  in  accordance 
with  generally  accepted  accounting 
principles,  or  designate  an  entity  that 
will  maintain  a  functioning  accounting 


system  for  the  organization  in 
accordance  with  generally  accepted 
accounting  principles;  and 

(3)  Practice  nondiscrimination  in  the 
provision  of  supportive  housing  and 
supportive  services  assistance. 

Operating  costs  means  expenses 
incurred  in  oj)erating  supportive 
housing,  supportive  services  or  service 
centers  with  respect  to: 

(1)  Administration  (including  staff 
salaries;  costs  associated  with 
accoimting  for  the  use  of  grant  funds, 
preparing  reports  for  submission  to  VA. 
obtaining  program  audits,  and  securing 
accreditation;  and  similar  costs  related 
to  administering  the  grant  after  the 
award),  maintenance,  repair  and 
seciuity  for  the  supportive  housing; 

(2)  Van  costs  or  Duilding  rent  (except 
under  capital  leases),  e.g.,  fuel, 
insurance,  utilities,  furnishings,  and 
equipment; 

(3)  Conducting  on-going  assessments 
of  supportive  services  provided  for  and 
needed  by  participants  and  the 
availability  of  such  services; 

(4)  Other  costs  associated  with 
operating  the  supportive  housing. 

Outpatient  b&Jltii  services  means 
outpatient  health  care,  outpatient 
mental  health  services,  outpatient 
alcohol  and/or  substance  abuse  services, 
and  case  management. 

Participant  means  a  person  receiving 
services  based  on  a  grant  or  per  diem 
provided  under  this  part. 

Public  entity  includes: 

(1)  A  county,  municipality,  city.  town, 
township,  local  public  authority 
(including  any  public  and  Indian 
housing  agency  imder  the  United  States 
Housing  Act  of  1937),  school  district, 
special  district,  intrastate  district, 
coimcil  of  governments  (whether  or  not 
incorporated  as  a  nonprofit  corporation 
under  state  law),  any  other  regional  or 
interstate  government  entity,  or  any 
agency  or  instnunentality  of  a  local 
government,  and 

(2)  The  governing  body  or  a 
governmental  agency  of  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  commimity  (including  any 
Native  village  as  defined  in  section  3  of 
the  Alaska  Native  Claims  Settlement 
Act,  85  Stat  688)  certified  by  the 
Secretary  of  the  Interior  as  eligible  for 
the  special  programs  and  services 
provided  by  the  Bureau  of  Indian 
Affairs. 

Rehabilitation  means  the 
improvement  or  repair  of  an  existing 
structiu^.  Rehabilitation  does  not 
include  minor  or  routine  repairs. 

State  means  any  of  the  several  States 
of  the  United  States,  the  District  of 
Coliunbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 


United  States,  or  any  agency  or 
instrumentality  of  a  State  exclusive  of 
local  governments.  The  term  does  not 
include  any  public  and  Indian  housing 
agency  imder  United  States  Housing  Act 
of  1937. 

Supportive  housing  means  housing 
with  supportive  services  provided  for 
homeless  veterans  and  is: 

(1)  Transitional  housing,  or 

(2)  A  part  of,  a  particularly  innovative 
project  for.  or  alternative  method  of, 
meeting  the  immediate  and  long-term 
needs  of  homeless  veterans. 

Supportive  services  means  services, 
which  may  be  designed  by  the  recipient 
or  program  participants,  that  provide 
appropriate  services  or  assist  such 
persons  in  obtaining  appropriate 
services  to  address  the  needs  of 
homeless  veterans  to  be  served  by  the 
project.  Supportive  services  does  not 
include  inpatient  acute  hospital  care, 
but  does  include: 

(1)  Outreach  activities; 

(2)  Providing  food,  nutritional  advice, 
counseling,  health  care,  mental  health 
treatment,  alcohol  and  other  substance 
abuse  services,  case  management 
services; 

(3)  Establishing  and  operating  child 
care  services  for  dependents  of 
homeless  veterans; 

(4)  Providing  supervision  and  security 
arrangements  necessary  for  the 
protection  of  residents  of  supportive 
housing  and  for  homeless  veterans  using 
supportive  housing  or  services; 

(5)  Providing  assistance  in  obtaining 
permanent  housing; 

(6)  Providing  education,  employment 
counseling  and  assistance,  and  job 
training; 

(7)  Providing  assistance  in  obtaining 
other  Federal,  State  and  local  assistance 
available  for  such  residents  includiog 
mental  health  benefits,  employment 
coimseling  and  assistance,  veterans' 
benefits,  medical  assistance,  and  income 
support  assistance;  and 

(8)  Providing  housing  assistance,  legal 
assistance,  advocacy,  transportation, 
and  other  services  essential  for 
achieving  and  maintaining  independent 
living. 

Terminally  ill  means  a  prognosis  of  9 
months  or  less  to  live  based  on  a  written 
medical  diagnosis  from  a  physician. 

VA  means  the  Department  of  Veterans 
Affairs. 

Veteran  means  a  person  who  served 
in  the  active  military,  naval,  or  air 
service,  and  who  was  discharged  or 
released  there  from  under  conditions 
other  than  dishonorable. 

(Authority:  38  U.S.C.  501.  2002,  2011.  2012. 
2061,  2064.  7721  note) 
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f  61.10    Capital  grant*— gmwral. 

(a)  VA  provides  capital  grants  to 
public  or  nonprofit  private  entities  so 
they  can  assist  homeless  veterans  by 
helping  to  ensure  the  availability  of 
supportive  housing  and  service  centers 
to  furnish  outreach,  rehabilitative 
services,  vocational  counseling  and 
training,  and  transitional  housing. 
Specifically,  VA  provides  capital  grants 
for  up  to  65  percent  of  the  cost  to: 

(1)  Construct  structures  eind  purchase 
the  imderlying  land  to  establish  new 
supportive  housing  facilities  or  service 
centers,  or  to  expand  existing 
supportive  housing  facilities  or  service 
centers; 

(2)  Acquire  structures  to  establish 
new  supportive  housing  facilities  or 
service  centers,  or  to  expand  existing 
supportive  housing  facilities  or  service 
centers; 

(3)  Renovate  existing  structures  to 
estabUsh  new  supportive  housing 
facilities  or  service  centers,  or  to  expand 
existing  supportive  housing  facilities  or 
service  centers;  and 

(4)  Prociue  vans  (purchase  price,  sales 
taxes,  and  title  and  licensing  fees)  to 
provide  transportation  or  outreach  for 
the  purpose  of  providing  supportive 
services. 

(b)  Capital  grants  may  not  be  use  for 
acquiring  buildings  located  on  VA- 
owned  property.  However,  capital 
grants  may  be  awarded  for  construction, 
expansion,  or  renovation  of  buildings 
located  on  VA-owned  property. 

(Authority:  38  U.S.C.  501.  2002.  2011,  2012, 
2061,  2064.  7721  note] 

f  61.11    Applications  for  capital  grants. 

(a)  To  apply  for  a  capital  grant,  an 
applicant  must  obtain  from  VA  a  capital 
grant  application  package  and  submit  to 
VA  the  information  called  for  in  the 
application  package  within  the  time 
period  established  in  the  Notice  of  Fund 
Availability  under  §  61.60  of  this  part. 

(b)  The  capital  grant  application 
package  includes  exhibits  to  be 
prepared  and  submitted  as  part  of  the 
application  process,  including: 

■    (1)  Justification  for  the  capital  grant; 

(2)  Site  description,  site  design,  and 
site  cost  estimates; 

(3)  Documentation  on  eligibility  to 
receive  a  capital  grant  imder  this  part; 

(4)  Documentation  on  matching  funds 
committed  to  the  project; 

(5)  Dociunentation  on  operating 
budget  and  cost  sharing; 

(6)  Documentation  on  supportive 
services  committed  to  the  project; 

(7)  Dociunentation  on  site  control  and 
appropriate  zoning,  and  on  the 
boundaries  of  the  area  or  community 
proposed  to  be  served; 


(8)  If  capital  grant  fimds  are  proposed 
to  be  used  for  acquisition  or 
rehabilitation,  dociunentation 
demonstrating  that  the  costs  associated 
with  acquisition  or  rehabilitation  are 
less  than  the  costs  associated  %vith  new 
construction; 

(9)  If  grant  funds  are  proposed  to  be 
used  for  new  construction, 
documentation  demonstrating  that  the 
costs  associated  with  new  construction 
are  less  than  the  costs  associated  with 
rehabilitation  of  an  existing  building, 
that  there  is  a  lack  of  available 
appropriate  units  that  could  be 
rehabilitated  at  a  cost  less  than  new 
construction,  and  that  new  construction 
is  less  costly  than  acquisition  of  an 
existing  building,  (for  purposes  of  this 
cost  comparison,  costs  associated  with 
rehabilitation  or  new  construction  may 
include  the  cost  of  real  property 
acquisition); 

(10)  If  the  proposed  construction 
includes  demolition,  a  demolition  plan, 
including  the  extent  and  cost  of  existing 
site  features  to  be  removed,  stored,  or 
relocated  and  information  estabUshing 
that  the  proposed  construction  is  in  the 
same  location  as  the  building  to  be 
demolished  or  that  the  demolition  is 
inextricably  linked  to  the  design  of  the 
construction  project  (the  cost  of 
demolition  of  a  building  cannot  be 
included  in  the  cost  of  construction 
unless  the  proposed  construction  is  in 
the  same  location  as  the  building  to  be 
demolished  or  unless  the  demolition  is 
inextricably  linked  to  the  design  of  the 
construction  project); 

(11)  Comments  or  recommendations 
by  appropriate  State  (and  area  wide) 
clearinghouses  pursuant  to  E.O.  12372 
(3  CFR.  1982  Comp.,  p.  197),  if  the 
applicant  is  a  State;  and 

(12)  Reasonable  assurances  with 
respect  to  receipt  of  a  capital  grant 
under  this  part  that: 

(i)  The  project  will  be  used 
principally  to  furnish  to  veterans  the 
level  of  care  for  which  such  application 
is  made;  that  not  more  than  25  percent 
of  participants  at  any  one  time  will  be 
nonveterans;  and  that  such  services  will 
meet  the  requirements  of  this  part; 

(ii)  The  recipient  will  continue  to 
operate  the  project  until  the  expiration 
of  the  period  during  which  VA  could 
seek  recovery  under  §61.67; 

(iii)  Title  to  such  site  or  van  will  vest 
solely  in  the  applicant  and  the  applicant 
will  insure  vans  to  the  same  extent  they 
would  insure  a  van  bought  with  their 
own  funds; 

(iv)  Adequate  financial  support  will 
be  available  for  the  completion  of  the 
project  or  for  the  purchase  and 
maintenance,  repair,  and  operation  of 
the  van;  and 


(v)  The  recipient  will  keep  records 
and  submit  reports  as  VA  may 
reasonably  require,  within  the  time 
frames  required;  and  give  VA,  upon 
demand,  access  to  the  records  upon 
which  such  information  is  based. 

(c)  Applicants  may  apply  for  more 
than  one  capital  grant. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061,  2064.  7721  note) 

§  61 .1 2    Thraslioid  requirements  for  capital 
grant  applications. 

To  be  eligible  for  a  capital  grant,  an 
applicant  must  meet  the  following 
threshold  requirements: 

(a)  The  application  was  completed  in 
all  parts  and  included  the  information 
called  for  in  the  application  package 
and  was  filed  within  the  time  period 
established  in  the  Notice  of  Fund 
Availability: 

(b)  The  applicant  is  a  public  or 
nonprofit  private  entity; 

(c)  The  population  proposed  to  be 
served  is  homeless  veterans; 

(d)  The  activities  for  which  assistance 
is  requested  are  eligible  for  funding 
under  this  part; 

(e)  The  applicant  has  demonstrated 
that  adequate  financial  support  will  be 
available  to  carry  out  the  project  for 
which  the  capital  grant  is  sought 
consistent  with  the  plans,  specifications 
and  schedule  submitted  by  the 
applicant; 

(f)  The  application  has  demonstrated 
compliance  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4601-4655): 

(g)  The  applicant  has  agreed  to 
comply  with  the  requirements  of  this 
part  and  has  demonstrated  the  capacity 
to  do  so; 

(h)  The  applicant  does  not  have  an 
outstanding  obligation  to  VA  that  is  in 
arrears,  and  does  not  have  an  overdue 
or  unsatisfactory  response  to  an  audit; 
and 

(i)  The  applicant  is  not  in  default,  by 
falling  to  meet  requirements  for  any 
previous  assistance  from  VA  under  this 
part. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012. 
2061,  2064,  7721  note]  . 

f  61 .1 3    ftoting  critaria  for  capital  grant 
applications. 

(a)  Applicants  that  meet  the  threshold 
requirements  in  §  61.12  of  this  part,  will 
then  be  rated  using  the  selection  criteria 
listed  in  this  section.  To  be  eligible  for 
a  capital  grant,  an  applicant  must 
receive  at  least  600  points  (out  of  a 
possible  1 ,200)  and  must  receive  points 
under  criteria  in  paragraphs  (b),  (c).  (d). 
(e),  and  (i)  of  this  section. 


(b)  Quality  of  the  project.  VA  will 
award  up  to  300  points  based  on  the 
following: 

(1)  How  program  participants  will 
achieve  residential  stability,  including 
how  available  supportive  services  will 
help  participants  reach  this  goal; 

(2)  How  program  participants  wiU 
increase  their  skill  level  and/or  income, 
including  how  available  supportive 
services  will  help  participants  reach  this 
goal; 

(3)  How  program  participants  will  be 
involved  in  making  project  decisions 
that  affect  their  lives  so  that  they 
achieve  greater  self-determination, 
including  how  they  will  be  involved  in 
selecting  supportive  services, 
establishing  individual  goals  and 
developing  plans  to  achieve  these  goals; 

(4)  How  permanent  affordable 
housing  will  be  identified  and  made 
known  to  participants  upon  leaving  the 
transitional  housing,  and  how 
participants  will  be  provided  necessary 
follow-up  services  to  help  them  achieve 
stability  in  the  permanent  housing; 

(5)  How  the  service  needs  of 
participants  will  be  assessed  on  an 
ongoing  basis; 

(6)  How  the  proposed  housing,  if  any, 
will  be  managed  and  operated; 

(7)  How  participants  will  be  assisted 
in  assimilating  into  the  community 
through  access  to  neighborhood 
facilities,  activities,  and  services; 

(8)  How  and  when  the  progress  of 
participants  toward  meeting  their 
individual  goals  will  be  monitored, 
evaluated,  and  documented; 

(9)  How  and  when  the  effectiveness  of 
the  overall  project  in  achieving  its  goals 
will  be  evaluated  and  documented;  and 
how  any  needed  program  modifications 
will  be  made  based  on  those 
evaluations;  and  how  program 
modifications  will  be  reported  to  VA; 
and 

(10)  How  the  proposed  project  will  be 
implemented  in  a  timely  fashion. 

(c)  Targeting  to  persons  on  streets  and 
in  shelters.  VA  will  award  up  to  150 
points  based  on: 

(1)  The  extent  to  which  the  project  is 
designed  to  serve  homeless  veterans 
living  in  places  not  ordinarily  meant  for 
human  habitation  (e.g.,  streets,  parks, 
abandoned  buildings,  automobiles, 
under  bridges,  in  transportation 
facilities)  and  those  who  reside  in 
emergency  shelters;  and 

(2)  The  likelihood  that  proposed  plans 
for  outreach  and  selection  of 
participants  will  result  in  these 
populations  being  served. 

(d)  AbiUty  of  applicant  to  develop  and 
operate  a  project.  VA  will  award  up  to 
200  points  based  on  the  extent  to  which 


the  application  demonstrates  experience 
in  the  following  areas: 

(1)  Engaging  the  participation  of 
homeless  veterans  living  in  places  not 
ordinarily  meant  for  human  habitation 
and  in  emergency  shelters; 

(2)  Assessing  the  housing  and  relevant 
supportive  service  needs  of  homeless 
veterans; 

(3)  Accessing  housing  and  relevant 
supportive  service  resources; 

(4)  If  applicable,  contracting  for  and/ 
or  overseeing  the  rehabilitation  or 
construction  of  housing; 

(5)  If  applicable,  administering  a 
rental  assistance  program; 

(6)  Providing  supportive  services  or 
supportive  housing  for  homeless 
veterans; 

(7)  Monitoring  and  evaluating  the 
progress  of  persons  toward  meeting 
their  individual  goals; 

(8)  Evaluating  the  overall 
effectiveness  of  a  program  and  using 
evaluation  results  to  make  program 
improvements,  as  needed;  and 

(9)  Maintaining  fiscal  solvency  as 
evidenced  by  providing  their  last 
complete  yearly  financial  statements. 

(e)  Need.  VA  will  award  up  to  150 
points  based  on  the  extent  to  which  the 
applicant  demonstrates: 

(1)  Substantial  unmet  needs, 
particularly  among  the  target  population 
living  in  places  not  ordinarily  meant  for 
human  habitation  such  as  the  streets, 
emergency  shelters,  based  on  reliable 
data  from  surveys  of  homeless 
populations  or  other  reports  or  data 
gathering  mechanisms  that  directly 
support  claims  made;  and 

(2)  An  understanding  of  the  homeless 
population  to  be  served  and  its  unmet 
housing  and  supportive  service  needs. 

(f)  Innovative  quality  of  the  proposal. 
VA  will  award  up  to  50  points  based  on 
the  innovative  quality  of  the  proposal, 
in  terms  of: 

(1)  Helping  homeless  veterans  or 
homeless  veterans  with  disabilities  to 
reach  residential  stability,  to  increase 
their  skill  level  and/or  income,  and  to 
increase  the  influence  they  have  over 
decisions  that  affect  their  lives; 

(2)  Establishing  a  clear  fink  between 
the  innovation(s)  and  its  proposed 
effect(s);  and 

(3)  Establishing  usefulness  as  a  model 
for  other  projects. 

(g)  Leveraging.  VA  will  award  up  to 
50  points  based  on  the  extent  to  which 
the  applicant  documents  resources  from 
other  public  and  private  sources, 
including  cash  and  the  value  of  third 
party  contributions,  have  been 
committed  to  support  the  project  at  the 
time  of  application. 

(h)  Cost-effectiveness.  VA  vdll  award 
up  to  100  points  for  cost-effectiveness. 


Projects  will  be  rated  based  on  the  cost 
and  number  of  new  supportive  housing 
beds  made  available  or  the  cost,  amount, 
and  types  of  supportive  services  made 
available,  when  compared  to  other 
transitional  housing  and  supportive 
services  projects,  and  when  adjusted  for 
high-cost  areas.  Cost-effectiveness  may 
include  using  excess  government 
properties  (local.  State,  Federal),  as  well 
as  demonstrating  site  control  at  the  time 
of  application. 

(i)  Coordination  with  other  programs. 
VA  will  award  up  to  200  points  based 
on  the  extent  to  which  applicants 
demonstrate  that  they  have  coordinated 
with  Federal,  State,  local,  private  and 
other  entities  serving  homeless  persons 
in  the  planning  and  operation  of  the 
project.  Such  entities  may  include 
shelter  transitional  housing,  health  care, 
or  social  service  providers;  providers 
funded  through  Federal  initiatives;  local 
planning  coalitions  or  provider 
associations;  or  other  program  providers 
relevant  to  the  needs  of  homeless 
veterans  in  the  local  community. 
Applicants  are  required  to  demonstrate 
that  they  have  coordinated  with  the  VA 
medical  care  facility  of  jurisdiction  and 
VA  Regional  Offices  of  jurisdiction  in 
their  area.  VA  will  award  up  to  50 
points  of  the  200  points  based  on  the 
extent  to  which  commitments  to 
provide  supportive  services  are 
documented  at  the  time  of  application. 
Up  to  150  points  of  the  200  points  will 
be  given  to  the  extent  applicants 
demonstrate  that: 

(1)  They  are  part  of  an  ongoing 
community-wide  planning  process 
within  the  framework  described  alxjve 
which  is  designed  to  share  information 
on  available  resources  and  reduce 
duplication  among  programs  that  serve 
homeless  veterans; 

(2)  They  have  consulted  directly  with 
the  closest  VA  Medical  Center  and  other 
providers  within  the  framework 
described  above  regarding  coordination 
of  services  for  project  participants;  and 

(3)  They  have  coordinated  with  the 
closest  VA  Medical  Center  their  plan  to 
assure  access  to  health  care,  case 
management,  and  other  care  services. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061,  2064,  7721  note] 

§61 .14    Selecting  applications  for  capital 
grants. 

(a)  Applicants  will  first  be  grouped  in 
categories  according  to  the  funding 
priorities  set  forth  in  the  NOFA,  if  any. 
Applicants  will  then  be  ranked,  within 
their  respective  funding  category  if 
applicable.  The  highest-ranked 
applications  for  which  funding  is 
available,  witljin  highest  priority 
funding  category  if  applicable,  will  be 
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conditionally  selected  to  receive  a 
capital  grant  in  accordance  with  their 
ranked  order,  as  determined  under 
§61.13  of  this  part.  If  hinding  priorities 
have  been  established  and  funds  are  still 
available  after  selection  of  those 
applicants  in  the  highest  priority  group 
VA  will  continue  to  conditionally  select 
applicants  in  lower  priority  categories 
in  accordance  with  the  selection  method 
set  forth  in  this  paragraph  subject  to 
available  funding. 

(b)  In  the  event  of  a  tie  between 
applicants,  VA  will  use  the  score  from 
§  61.13(e)  of  this  part  to  determine  the 
ranking. 

(Authority:  38  U.S.C.  501,  2002,  2011.  2012. 
2061.2064.7721  note] 

§61.15    Obtaining  additional  Information 
and  awarding  capital  grants. 

(a)  Each  applicant  who  has  been 
conditionally  selected  for  a  capital  grant 
will  be  requested  by  VA  to  submit 
additional  information,  including: 

(1)  Documentation  to  show  that  the 
project  is  feasible,  including  a  plan  from 
an  architect,  contractor,  or  other 
building  professional  that  provides 
estimated  costs  for  the  proposed  design: 

(2)  Documentation  showing  the 
sources  of  funding  for  the  project  and 
firm  financing  commitments  for  the 
matching  requirements  described  in 
§61.16  of  this  part; 

(3)  Documentation  establishing  site 
control  described  in  §61.17  of  this  part; 

(4)  Documentation  establishing 
compliance  with  the  National  Historic 
Preservation  Act  (16  U.S.C.  470); 

(5)  Information  necessary  for  VA  to 
ensure  compliance  both  with  Uniform 
Federal  Accessibility  Standards  (UFAS) 
and  the  Americans  with  Disabilities  Act 
Accessibility  Guidelines; 

(6)  Documentation  establishing 
compliance  with  local  and  state  zoning 
codes; 

(7)  Documentation  in  the  form  of  one 
set  of  design  development  (35  percent 
completion)  drawings  demonstrating 
compliance  with  local  codes,  state 
codes,  and  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association. 

(8)  Information  necessary  for  VA  to 
ensure  compliance  with  the  provisions 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.); 

(9)  A  site  siuvey  performed  by  a 
licensed  land  surveyor;  and 

(10)  Such  other  documentation  as 
specified  by  VA  m  writing  to  the 
applicant  to  confirm  or  clarify 
information  provided  in  the  application. 

(b)  The  required  additional 
information  must  be  received  by  VA  in 
acceptable  form  within  the  time  frame 
established  by  VA  in  a  Notice  of  Fund 


Availability  published  in  the  Federal 
Register. 

(c)  Following  receipt  of  the  additional 
information  in  acceptable  form,  VA  will 
execute  an  agreement  and  make 
payments  to  the  grant  recipient  in 
accordance  with  §61.61  of  this  part  and 
other  applicable  provisions  of  this  part. 

(Authority:  38  U.S.C.  501.  2002,  2011.  2012, 
2061.2064.7721  note] 

§  61 .1 6    Matching  funds  for  capital  grants. 

The  amount  of  a  capital  grant  may  not 
exceed  65  percent  of  the  total  cost  of  the 
project  for  which  the  capital  grant  was 
awarded.  The  recipient  must,  from 
sources  other  than  grant  funds  received 
under  this  part,  match  the  funds 
provided  by  VAio  cover  the  percentage 
of  the  total  cost  of  the  project  not 
funded  by  the  capital  grant.  This 
matching  share  shall  constitute  at  least 
35  percent  of  the  total  cost.  If  the  project 
is  for  supportive  housing,  or  a  service 
center  that  would  be  used  for  purposes 
under  this  part  and  for  other  purposes, 
a  capital  grant  may  be  awarded  only  in 
proportion  to  the  use  under  this  part. 
Capital  grants  may  include  application 
costs,  including  site  surveys, 
architectural,  and  engineering  fees,  but 
may  not  include  relocation  costs. 

(Authority:  38  U.S.C.  501.  2002,  2011.  2012. 
2061.2064.  7721  note] 

f  61 .1 7    Site  control  for  capital  grants.    ' 

(a)  As  a  condition  for  obtaining  a 
capital  grant  for  supportive  housing  or 
a  fixed  site  service  center,  an  applicant 
must  demonstrate  site  control  through  a 
deed,  a  capital  lease,  or  an  executed 
contract  of  sale,  unless  the  site  is  in  a 
building  or  on  land  owned  by  VA.  Such 
site  control  must  be  demonstrated 
within  1  year  after  execution  of  an 
agreement  under  §61.61  of  this  part. 

(b)  A  capital  grant  recipient  may 
change  the  site  to  a  new  site  meeting  the 
requirements  of  this  part  subject  to  VA 
approval  imder  §  61.62  of  this  part. 
However,  the  recipient  is  responsible  for 
and  must  demonstrate  ability  to  provide 
for  any  additional  costs  resulting  from 
the  change  in  site. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012. 
2061.  2064,  7721  note] 

S  61 ,20    Life  Safety  Cod*  capital  grants. 

(a)  This  section  sets  forth  provisions 
for  obtaining  a  Life  Safety  Code  capital 
grant  under  38  U.S.C.  2012(c)(3).  To  be 
eligible  to  receive  such  a  capital  grant, 
an  applicant  already  must  have  received 
a  grant  under  section  3  of  the  Homeless 
Veterans  Comprehensive  Service 
Programs  Act  of  1992  (Public  Law  102- 
590:  38  U.S.C.  7221  note)  for 
construction,  renovation,  or  acquisition 
of  a  facility  and  must  obtain  the  Life 


Safety  Code  capital  grant  solely  for 
renovations  to  such  facility  to  comply 
with  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association. 
The  following  sections  of  this  part  apply 
to  the  Life  Safety  Code  grants  §§  61.60 
through  61.66;  and  §  61 .80  and  §  61 .82. 

(b)  To  apply  for  a  Life  Safety  Code 
capital  grant  under  this  section,  an 
applicant  must  obtain  from  VA  a  Life 
Safety  Code  capital  grant  application 
package  and  submit  to  VA  the 
information  called  for  in  the  application 
package  within  the  time  period 
established  in  the  Notice  of  Fund 
Availability.  The  Life  Safety  Code 
capital  grant  application  package 
includes  exhibits  to  be  prepared  and 
submitted  as  part  of  the  application 
process,  including: 

(1)  Justification  for  the  modifications 
needed  to  meet  the  Life  Safety  Code  or 
such  other  comparable  fire  and  safety 
requirements; 

(2)  Site  description,  site  design,  and 
site  cost  estimates: 

(3)  Reasonable  assurances  with 
respect  to  receipt  of  a  Life  Safety  Code 
capital  grant  under  this  part  that: 

(i)  The  project  being  renovated  is     • 
being,  and  will  continue  to  be,  used 
principally  to  furnish  veterans  the  level 
of  care  for  which  VA  awarded  the 
applicant  a  grant  under  the  Homeless 
Veterans  Comprehensive  Service 
Program  Act  of  1992;  that  not  more  than 
25  percent  of  participants  at  any  one 
time  will  be  nonveterans;  and  that  such 
services  will  meet  the  requirements  of 
this  part; 

(ii)  The  recipient  will  keep  records 
and  submit  reports  as  VA  may 
reasonably  require,  within  the  time 
frames  required;  and  give  VA,  upon 
demand,  access  to  the  records  upon 
which  such  information  is  based; 

(iii)  The  applicant  has  agreed  to 
comply  with  the  applicable 
requirements  of  this  part  and  has 
demonstrated  the  capacity  to  do  so; 

(iv)  The  applicant  does  not  have  an 
outstanding  obligation  to  VA  that  is  in 
arrears,  and  does  not  have  an  overdue 
or  unsatisfactory  response  to  an  audit; 
and 

(v)  The  applicant  is  not  in  default,  by 
failing  to  meet  requirements  for  any 
previous  assistance  from  VA. 

(c)(1)  Cost-effectiveness.  VA  wiU 
award  up  to  300  points  for  cost- 
effectiveness  With  adjustments  for  high- 
cost  areas.  Applicants  should  address 
the  following: 

(i)  Estimated  cost  of  the  renovation 
and  the  type  of  work  to  be  done; 

(ii)  Estimated  cost  of  any 
displacement  of  program  participants  or 
services  due  to  the  renovation;  and 


(iii)  Cost-benefit  analysis  addressing 
the  benefit  of  renovation  to  the  structure 
compared  to  moving  program  to  another 

site.  J 

(2)  Coordination.  VA  will  award  up  to 
200  points  for  a  summary  countersigned 
by  the  local  VAMC  Facilities 
Management  of  the  discussions 
concerning  renovation  plans.  The 
summaries  should  detail  the  following: 
(i)  Urgency  of  the  renovation; 
(ii)  Adequacy  of  the  renovation;  and 
(iii)  Opinion  of  feasibility  and  cost 
benefit. 

(d)  The  highest-ranked  applications 
for  the  Life  Safety  Code  capital  grants 
for  which  funding  is  available  will  be 
selected  to  receive  grants  in  accordance 
with  their  ranked  order.  The  amouQt 
awarded  will  be  100  percent  of  the 
estimated  total  cost  of  the  renovation  as 
stated  in  the  Life  Safety  Code 
application  (this  may  include 
application  costs,  architectural  fees,  and 
engineering  fees).  VA  will  execute  an 
agreement  and  make  payments  to  the 
Life  Safety  Code  capital  grant  recipient 
in  accordance  with  §  61.61  of  this  part 
and  other  applicable  provisions  of  this 
part.  In  the  event  of  a  tie  between 
applicants,  VA  will  use  the  score  from 

§  61.20(c)(2)  of  this  part  to  determine 

the  ranking. 

(e)  Applicants  may  apply  for  more 
than  one  Life  Safety  Code  capital  grant. 

(f)  TTie  authority  to  provide  Life 
Safety  Code  grants  expires  on  December 
21,2006. 

(Authority:  38  U.S.C.  501,  2002,  2011.  2012, 
2061,  2064,  7721  note] 

§  61 .30    Per  diem-general. 

VA  provides  per  diem  funds  to  capital 
grant  recipients  or  to  entities  eligible  to 
receive  a  capital  grant,  which 
established  a  program  of  supportive 
housing  or  services  after  November  10, 
1992  so  they  can  assist  homeless 
veterans  by  helping  to  offset  operating 
costs  to  ensure  the  availability  of 
supportive  housing  and  service  centers 
tasked  with  furnishing  outreach, 
rehabilitative  services,  vocational 
counseling  and  training,  and 
transitional  housing  assistance. 

(Authority:  38  U.S.C.  501,  2002.  2011,  2012, 
2061,2064,7721  note] 

fSI^    Application  for  per  diem. 

(a)  To  apply  for  per  diem,  a  capital 
grant  recipient  need  only  indicate  the 
intent  to  receive  per  diem  on  the  capital 
grant  application  or  may  separately 
request  per  diem  by  submitting  to  VA  a 
written  statement  requesting  per  diem. 

(b)  To  apply  for  per  diem,  a  non- 
capital grant  recipient  must  obtain  from 
VA  a  non-capital  grant  application 
package  and  submit  to  VA  the 


information  called  for  in  the  application 
package  within  the  time  period 
established  in  the  Notice  of  Fund  . 
Availability.  The  non-capital  grant 
application  package  includes  exhibits  to 
be  prepared  and  submitted  as  part  of  the 
application  process,  including: 

(1)  Justification  for  per  diem; 

(2)  Docimientation  on  eligibility  to 
receive  per  diem  under  this  part; 

(3)  Documentation  on  operating 
budget  and  cost  sharing; 

(4)  Documentation  on  supportive 
services  committed  to  the  project; 

(5)  Comments  or  recommendations  by 
appropriate  State  (and  area  wide) 
clearinghouses  pursuant  to  E.O.  12372 
(3  CFR.  1982  Comp.,  p.  197).  if  the 
applicant  is  a  State;  and 

(6)  Reasonable  assurances  with 
respect  to  receipt  of  per  diem  under  this 
part  that: 

(i)  The  project  will  be  used 
principally  to  furnish  to  veterans  the 
level  of  care  for  which  such  application 
is  made;  that  not  more  than  25  percent 
of  participants  at  any  one  time  will  be 
nonveterans;  and  that  such  services  will 
meet  the  requirements  of  this  part; 

(ii)  Adequate  financial  support  will  be 
available  for  the  per  diem  program;  and 

(iii)  The  recipient  will  keep  records 
and  submit  reports  as  VA  may 
reasonably  require,  within  the  time 
frames  required;  and  give  VA,  upon 
demand,  access  to  the  records  upon 
which  such  information  is  based. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012. 
2061.2064,  7721  note) 

§  61 .32    Ranking  non-capital  grant 
recipients  for  per  diem. 

(a)  Applications  bom  non-capital 
grant  recipients  in  response  to  a  Notice 
of  Fund  Availability  will  be  reviewed 
and  grouped  in  categories  according  to 
the  funding  priorities  set  forth  in  the 
NOFA,  if  any.  Such  applications  will 
then  be  ranked  within  their  respective 
funding  category  according  to  scores 
achieved  only  if  the  applicant  scores  at 
least  500  cumulative  points  from 
paragraphs  (b).  (c).  (d).  (e).  and  (i)  of 
§  61.13  of  this  part.  The  highest-ranked 
applications  for  which  funding  is 
available,  within  highest  priority 
funding  category  if  applicable,  will  be 
conditionally  selected  for  eligibility  to 
receive  per  diem  payments  in 
accordance  with  dieir  ranked  order.  If 
funding  priorities  have  been  established 
and  funds  are  still  available  after 
selection  of  those  applicants  in  the 
highest  priority  group  VA  will  continue 
to  conditionally  select  applicants  in 
lower  priority  categories  in  accordance 
with  the  selection  method  set  forth  in 
this  paragraph  subject  to  available 
funding. 


(b)  In  the  event  of  a  tie  between 

•  applicants.  VA  will  use  the  score  from 
§  61.13(e)  of  this  part  to  determine  the 
ranking. 

(c)  Ail  applicants  responding  to  a 
NOFA  for  "Per  Diem  Only"  will  be 
subject  to  the  ranking  method  in 
paragraph  (a)  of  this  section. 

Note  to  §  61.32:  Capital  grant  recipients  are 
not  required  to  be  ranked,  however, 
continuation  of  per  diem  payments  to  capital 
grant  recipients  will  be  subject  to  limitations 
set  forth  in  §61.33  of  this  part. 

(Authority:  38  U.S.C.  501,  2002.  2011,  2012, 
2061,2064,  7721  note) 

§61.33    Payment  Of  per  diem. 

(a)  A  capital  grant  recipient  meeting 
the  application  requirements  as  outlined 
in  §  61.31(a)  of  this  part  is  eligible  for 
per  diem  subject  to  a  site  inspectioo 
establishing  that  the  applicant  continues 
to  meet  the  requirements  for  a  capital 
grant  as  outlined  in  the  following 
sections,  §§61.62,  61.64,  61.65.  61.66. 
61.80.  61.81.  and  61.82. 

(b)  For  non-capital  grant  recipients 
who  apply  for  per  diem  under  this  part, 
funds  will  be  allocated  to  the  highest- 
ranked  applicants  in  descending  order 
until  funds  are  expended.  Payments  will 
be  contingent  upon  verification  of 
application  information  based  on  an 
initial  site  inspection  and  other 
inspections  pursuant  to  §61.66  of  this 
part  and  will  be  made  for  3  years  or  as 
otherwise  specified  in  the  Notice  of  ' 
Fund  Availability.  Non-capital  grant 
recipients  may  apply  again  thereafter 
only  in  response  to  a  Notice  of  Fund 
Availability. 

(c)  For  those  applicants  selected  to 
receive  per  diem.  VA  will  execute  an 
agreement  in  accordance  with  §  61.61of 
this  part  and  make  payments  to  the 
grant  recipient  or  non-grant  recipient  for 
those  homeless  veterans — 

( 1 )  Who  V A  referred  to  the  grant 
recipient  or  non-grant  recipient;  or 

(2)  For  whom  VA  authorized  the 
provision  of  supportive  housing  or 
supportive  service. 

(d)(1)  The  rate  of  per  diem  payments 
for  each  veteran  in  supportive  housing 
shall  be  the  lesser  of— 

(i)  The  daily  cost  of  care  estimated  by 
the  per  diem  recipient  minus  other 
sources  of  payments  to  the  per  diem 
recipient  for  furnishing  services  to 
homeless  veterans  that  the  per  diem 
recipient  certifies  to  be  correct  (other 
sources  include  payinents  and  grants 
from  other  departments  and  agencies  of 
the  United  States,  from  departments  of 
State  and  local  governments,  fitim 
private  entities  or  organizations,  and 
from  program  participants),  or 
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(ii)  The  current  VA  State  Home 
Program  per  diem  rate  for  domiciliary 
care. 

(2)  The  per  diem  amount  for  service 
centers  shall  be  1/8  of  the  lesser  of  the 
amounts  in  paragraphs  (f)(l)(i)  and 
(f){l)(ii)  of  this  section  per  hour,  not  to 
exceed  8  hours  in  any  day. 

(e)  Per  diem  payments  may  be  paid 
retroactively  for  services  provided  not 
more  than  3  days  before  VA  approval  is 
given  or.  where  through  no  fault  of  the 
recipient,  per  diem  payments  should 
have  been  made  but  were  not  made.  VA 
will  not  pay  per  diem  for  any  additional 
days  of  absence  when  a  veteran  has 
already  been  absent  for  more  than  72 
hours  consecutively  (scheduled  or 
unscheduled).  In  addition.  VA  will  not 
pay  per  diem  payments  for  supportive 
housing  for  any  homeless  veteran  who 
has  had  three  or  more  episodes 
(admission  and  discharge  for  each 
episode)  of  supportive  housing  services 
paid  for  under  this  part.  VA  may  waive 
the  episode  requirement  if  the  services 
offered  are  different  from  those 
previously  provided  and  may  lead  to  a 
successful  outcome. 

(f)  Payment  of  per  diem  is  subject  to 
availability  of  funds.  When  necessary 
due  to  funding  limitations,  VA  will 
reduce  the  rate  of  per  diem  as  necessary. 

(g)  Capital  grant  recipients  and  non- 
capital grant  recipients  may  continue  to 
receive  per  diem  assistance  only  so  long 
as  they  continue  to  meet  the  minimum 
eligibility  requirements  for  obtaining  a 
grant.  For  grant  recipients  this  is  the 
minimum  600  points  as  provided  for  in 
§  61.13(a)  of  this  part.  For  non-grant     - 
recipients  this  is  the  minimum  500 
points  provided  for  in  §  61.32(a)  of  this 
part. 

(h)  Per  diem  payments  will  not  be 
paid  for  both  supportive  housing  and 
supportive  services  provided  to  the 
same  veteran  by  the  same  per  diem 
recipient. 

(i)  For  non-capital  grant  recipients, 
only  those  portions  of  the  service  center 
or  supportive  housing  described  in  the 
application  will  be  considered  for  per 
diem  assistance. 

(j)  At  the  time  of  receipt,  a  per  diem 
recipient  must  report  to  VA  all  other 
sources  of  income  for  the  project  for 
which  per  diem  was  awarded.  The 
information  in  this  paragraph  provides 
a  basis  for  adjustments  to  the  per  diem 
payment. 

(Authority:  38,U.S.C.  501.  2002,  2011,  2012, 
2061,  2064.  7721  note] 

f  61 .40    Special  needs  grants— general. 

(a)  VA  provides  special  needs  grants 
to  capital  grant  and  per  diem  recipients 
under  this  part  to  assist  with  additional 
operational  costs  that  would  not 


otherwise  be  incurred  but  for  the  fact 
'  that  the  recipient  is  providing  beds  or 
services  in  supportive  housing  and  at 
service  centers  for  the  following 
homeless  veterans: 

(1)  Women,  including  women  who 
have  care  of  minor  dependents; 

(2)  Frail  elderly; 

(3)  Terminally  ill;  or 

(4)  Chronically  mentally  ill. 

(b)  No  part  of  a  special  needs  grant 
may  be  used  for  any  purpose  that  would 
change  significantly  the  scope  of  the 
project  for  which  a  capital  grant  or  per 
diem  was  awarded. 

(c)  The  following  sections  of  this  part 
apply  to  special  needs  grants:  §§61.60 
through  61.66;  and  §61.80;  §61.82. 

(Authority:  38  U.S.C.  501,  2002.  2011.  2012, 
2061.2064,7721  note] 

f  61 .41    Special  needs  grants  application. 

(a)  To  apply  for  a  special  needs  grant, 
an  applicant  must  obtain  from  VA  a 
special  needs  grant  application  package 
and  submit  to  VA  the  information  called 
for  in  the  application  package  within 
the  time  period  established  in  the 
Notice  of  Fund  Availability. 

(b)  The  special  needs  grant 
application  package  includes  exhibits  to 
be  prepared  and  submitted  as  part  of  the 
application  process,  including: 

(1)  Justification  for  the  special  needs 
grant; 

(2)  Documentation  on  eligibility  to 
receive  a  special  needs  grant  under  this 
part; 

(3)  Documentation  concerning  the 
estimated  operating  costs  for  the  needs 
of  the  specific  population  for  which  the 
special  needs  grant  is  requested; 

(4)  Documentation  concerning 
supportive  services  committed  to  the 
project; 

(5)  Comments  or  recommendations  by 
appropriate  State  (and  area  wide) 
clearinghouses  pursuant  to  E.O.  12372 
(3  CFR,  1982  Comp.,  p.  197),  if  the 
applicant  is  a  State;  and 

(6)  Reasonable  assurances  with 
respect  to  receipt  of  a  special  needs 
grant  under  this  part  that: 

(i)  The  funds  will  be  used  to  furnish 
to  veterans  the  level  of  care  for  which 
such  application  is  made;  and  that  the- 
special  needs  program  will  comply  with 
applicable  requirements  of  this  part; 

(ii)  The  recipient  will  keep  records 
and  submit  reports  as  VA  may 
reasonably  require,  within  the  time 
hames  required;  and  give  VA,  upon  ^ 
demand,  access  to  the  records  upon 
which  such  information  is  based;  and 

(iii)  Adequate  financial  support  will 
be  available  for  the  special  needs 
program. 

(Authority:  38  U.S.C.  501.  2002.  2011.  2012. 
2061.2064,7721  note) 


§  61 .42    Threshold  requiren>ents  for  special 
needs  grant  applications. 

To  be  eligible  for  a  special  needs 
grant,  an  applicant  must  meet  the 
following  threshold  requirements: 

(a)  The  application  included  the 
information  called  for  in  the  application 
package  and  was  filed  within  the  time 
period  established  in  the  Notice  of  Fund 
Availability; 

(b)  The  applicant  still  meets  the 
requirements  for  receipt  of  per  diem; 

(c)  The  activities  for  which  assistance 
is  requested  are  eligible  for  funding 
under  this  part; 

(d)  The  applicant  has  demonstrated 
that  adequate  financial  support  will  be 
available  to  carry  out  the  project  for 
which  the  grant  is  sought  consistent 
with  the  plans,  specifications  and 
schedule  submitted  by  the  applicant; 

(e)  The  applicant  does  not  have  an 
outstanding  obligation  to  VA  that  is  in 
arrears,  and  does  not  have  an  overdue 
or  unsatisfactory  response  to  an  audit; 

(f)  The  applicant  is  not  in  default,  by 
failing  to  meet  requirements  for  any 
previous  assistance  from  VA  under  this 
part;  and 

(g)  The  applicant  has  agreed  to 
comply  with  applicable  requirements  of 
this  part,  to  maintain  eligibility  for 
special  need  payments  and  has 
demonstrated  the  capacity  to  do  so. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061.  2064.  7721  note) 

§  61 .43    Rating  criteria  for  special  needs 
grant  applications. 

(a)  Applicants  that  meet  the  threshold 
requirements  in  §61.42  of  this  part,  will 
then  be  rated  using  the  selection  criteria 
listed  in  paragraphs  (b)  and  (c)  of  this 
section.  To  be  eligible  for  a  special 
needs  grant,  an  applicant  must  receive 
at  least  300  points  (out  of  a  possible 
500)  and  must  score  points  in  all  areas 
(paragraphs  (b)(1)  through  (c)(3)). 

(b)  VA  will  award  up  to  200  points 
based  on  the  extent  to  which  the 
applicant  demonstrates  why  the  service, 
operation,  or  personnel  for  which  the 
special  needs  grant: 

(1)  Is  needed  for  the  project; 

(2)  Is  integral  to  the  project; 

(3)  Is  appropriate  to  the  population 
and  overall  project  design;  and 

(4)  Meets  the  special  needs 
population  provided  per  diem  in  the 
previous  year. 

(c)  VA  will  award  up  to  300  points 
based  on  the  extent  the  applicant's 
goals,  objectives,  and  measures  for  the 
population  to  be  served  are: 

(1)  Appropriate; 

(2)  Reasonable;  and 

(3)  Measurable. 

(d)  The  information  provided  under 
paragraphs  (b)  and  (c)  of  this  section  for 


women,  including  women  who  have 
care  of  minor  dependents,  should 
demonstrate  how  the  program  design 
will: 

(1)  Ensure  transportation  for  women 
and  their  children,  especially  for  health 
care  and  educational  needs; 

(2)  Provide  directly  or  offer  referrals 
for  adequate  and  safe  child  care; 

(3)  Ensure  children's  health  care 
needs  are  met  especially  age  appropriate 
wellness  visits  and  immimizations;  and 

(4)  Address  safety  and  security  issues 
including  segregation  procedures  from 
other  program  participants  if  deemed 
appropriate. 

(e)  The  information  provided  under 
paragraphs  (b)  and  (c)  of  this  section  for 
the  frail  elderly  should  demonstrate 
how  the  program  design  will: 

(1)  Ensiue  the  safety  of  the  residents 
in  the  facifity  to  include  preventing 
harm  and  exploitation; 

(2)  Ensure  opportiuiities  to  keep 
residents  mentally  and  physically  agile 
to  the  fullest  extent  through  the 
incorporation  of  structured  activities, 
physical  activity,  and  plans  for  social 
engagement  within  the  program  and  in 
the  community; 

(3)  Provide  opportunities  for 
participants  to  address  life  transitional 
issues  and  separation  and/or  loss  issues; 

(4)  Provide  access  to  assistance 
devices  such  as  walkers,  grippers,  or 
other  devices  necessary  for  optimal 
functioning; 

(5)  Ensure  adequate  supervision, 
including  supervision  of  medication 
and  monitoring  of  medication 
compliance;  and 

(6)  Provide  opportunities  for 
participants  either  directly  or  through 
referral  for  other  services  particularly 
relevant  for  the  frail  elderly,  including 
services  or  programs  addressing 
emotional,  social,  spiritual,  and 
generative  needs. 

(f)  The  information  provided  under 
paragraphs  (b)  and  (c)  of  this  section  for 
the  terminally  ill  should  demonstrate 
how  the  program  design  will: 

(1)  Help  participants  address  life- 
transition  and  life-end  issues; 

(2)  Ensure  that  participants  are 
afforded  timely  access  to  hospice 
services; 

(3)  Provide  opportunities  for 
participants  to  engage  in  "tasks  of 
dying,"  or  activities  of  "getting  things  in 
order"  or  other  therapeutic  actions  that 
help  resolve  end  of  We  issues  and 
enable  transition  and  closure; 

(4)  Ensure  adequate  supervision 
including  supervision  of  medication 

'   and  monitoring  of  medication 
compliance;  and 

(5)  Provide  opportunities  for 
participants  either  directly  or  through 


referral  for  other  services  particularly 
relevant  for  terminally  ill  such  as  legal 
coimsel  and  pain  management. 

(g)  The  information  provided  under 
paragraphs' (b)  and  (c)  of  this  section  for 
the  chronically  mentally  ill  should 
demonstrate  how  the  program  design 
will: 

(1)  Help  participants  join  in  and 
engage  with  the  commxmity; 

(2)  Facilitate  reintegration  with  the 
community  and  provide  services  that, 
may  optimize  reintegration  such  as  life- 
skills  education,  recreational  activities, 
and  follow  up  case  management; 

(3)  Ensiu«  that  participants  have 
opportimities  and  services  for  re- 
establishing relationships  with  family; 

(4)  Ensure  adequate  supervision, 
including  supervision  of  medication 
and  monitoring  of  medication 
compliance;  and 

(5)  Provide  opportunities  for 
participants,  either  directly  or  through 
referral,  to  obtain  other  services 
particularly  relevant  for  a  chronically 
mentally  ill  population,  such  as 
vocational  development,  benefits 
management,  fiduciary  or  money 
management  services,  medication 
compliance,  and  medication  education. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061,  2064,  7721  note) 

§61.44    Awarding  special  needs  grants. 

(a)  Applicants  will  first  be  grouped  in 
categories  according  to  the  funding 
priorities  set  forth  in  the  NOFA,  if  any. 
Applicants  will  then  be  ranked,  within 
their  respective  funding  category  if 
appUcable.  The  highest-ranked 
appUcations  for  which  funding  is 
available,  within  highest  priority 
funding  category  if  applicable,  will  be 
conditionally  selected  to  receive  a 
special  needs  grant  in  accordance  with 
their  ranked  order,  as  determined  under 
§  61.43  of  this  part.  If  funding  priorities 
have  been  established  and  funds  are  still 
available  after  selection  of  those 
applicants  in  the  highest  priority  group 
VA  will  continue  to  conditionally  select 
applicants  in  lower  priority  categories 
in  accordance  with  die  selection  method 
set  forth  in  this  paragraph  subject  to 
available  funding. 

(b)  In  the  event  of  a  tie  between 
appUcants.  VA  will  use  the  score  fctjm 
§  61.43(b)  of  this  part  to  determine  the 

ranking. 

(c)  For  those  applicants  selected  for  a 
special  needs  grant,  VA  will  execute  an 
agreement  and  hiake  payments  to  the 
grant  recipient  in  accordance  with 
§  61. 61of  this  part. 

(d)  The  amoimt  of  the  special  needs 
grant  will  be  the  estimated  total 
operational  cost  of  the  special  need  over 
the  life  of  the  special  needs  grant  award 


as  specified  in  the  special  needs  grant 
agreement.  Payments  may  be  made  for 
no  more  than  3  years.  Recipients  may 
apply  again  thereafter  only  in  response 
to  a  Notice  of  Fund  Availability. 

(Authority:  38  U.S.C.  501.  2002.  2011,  2012, 
2061,  2064,  7721  note] 

§  61 .50    Technical  assistance  grants- 
general. 

VA  provides  grants  to  entities  or 
organizations  with  expertise  in 
preparing  grant  applications  relating  to 
the  provision  of  assistance  for  homeless 
veterans.  The  recipients  are  to  use  the 
grants  to  provide  technical  assistance  to 
those  nonprofit  community-based 
groups  with  experience  in  providing 
assistance  to  homeless  veterans  in  order 
to  help  such  groups  apply  for  grants 
under  38  CFR  part  61  or  apply  for  other 
grants  from  any  source  for  addressing 
the  problems  of  homeless  veterans.  This 
includes: 

(a)  Group  or  individual  seminars 
providing  general  instructions 
concerning  grant  applications; 

(b)  Group  or  individual  seminars 
providing  instructions  for  applying  for  a 
specific  grant;  or 

(c)  Group  or  individual  instruction  for 
preparing  analyses  to  be  included  in  a 
grant  application. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061,  2064.  7721  note) 

§61.51    Appliqations  for  technical 
assistance  grants. 

(a)  To  apply  for  a  technical  assistance 
grant  under  this  part,  an  applicant  must 
obtain  from  VA  a  technical  assistance 
grant  application  package  and  submit  to 
VA  the  information  called  for  in  the 
technical  assistance  grant  application 
package  within  the  time  period 
established  in  the  Notice  of  Fund 
Availability. 

(b)  The  teciinical  assistance  grant 
application  package  includes  exhibits  to 
be  prepared  and  submitted  as  part  of  the 
application  process,  including 

(1)  Justification  for  the  technical 
assistemce  grant; 

(2)  Documentation  on  eligibifity  to     ^ 
receive  a  technical  assistance  grant 
under  this  part; 

(3)  Description  of  type  of  technical 
assistance  that  would  be  provided  (see 
§61.50); 

(4)  Documentation  concerning  the 
estimated  operating  costs  and  operating 
budget  for  the  technical  assistance 
program  for  which  a  grant  is  sought; 

(5)  Documentation  concerning 
expertise  in  preparing  grant 
applications; 

(6)  Documentation  on  resources 
committed  to  the  provision  of  technical 
expertise; 


13602  Federal  Register/ Vol.  68.  No.  53 / Wednesday,  March  19,  2003 /Rules  and  Regulations 


Federal  Register /Vol.  68,  No.  53 /Wednesday.  March  19.  2003 /Rules  and  Regulations 


13603 


(7)  Conunents  or  recommendations  by 
appropriate  State  (and  area  wide) 
clearinghouses  pursuant  to  E.O.  12372 
(3  CFR,  1982  Comp.,  p.  197),  if  the 
applicant  is  a  State;  and 

(8)  Reasonable  assurances  with 
respect  to  receipt  of  a  teclinical 
assistance  grant  under  this  part  that: 

(i)  The  recipient  will  provide 
adequate  financial  and  administrative 
support  for  providing  the  services  set 
forth  in  the  technical  assistance  grant 
application  and  will  actually  provide 
such  services;  and 

(ii)  The  recipient  will  keep  records 
and  submit  reports  as  VA  may 
reasonably  require,  within  the  time 
frames  required;  and  give  VA,  upon 
demand,  access  to  the  records  upon 
which  such  information  is  based. 

(Authority:  38  U.S.C.  SOl,  2002,  2011,  2012, 
2061,2064.7721  note) 

§  61 .52    Threshold  requirements  for 
technical  assistance  grant  applications. 

To  be  eligible  for  a  technical 
assistance  grant,  an  applicant  must  meet 
the  following  threshold  requirements: 

(a)  The  application  included  the 
information  called  for  in  the  application 
package  and  was  filed  within  the  time 
period  established  in  the  Notice  of  Fund 
Availability; 

(b)  The  applicant  established 
expertise  in  preparing  grant 
applications; 

(c)  The  activities  for  which  assistance 
is  requested  are  eligible  for  funding 
under  this  part; 

(d)  The  applicant  has  demonstrated 
that  adequate  financial  support  will  be 
available  to  carry  out  the  project  for 
which  the  grant  is  sought  consistent 
with  the  plans,  specifications  and 
schedule  submitted  by  the  applicant; 

(e)  The  applicant  does  not  have  an 
outstanding  obligation  to  VA  that  is  in 
arrears,  and  does  not  have  an  overdue 
or  unsatisfactory  response  to  an  audit; 
and 

(f)  The  applicant  is  not  in  default,  by 
failing  to  meet  requirements  for  any 
previous  assistance  from  VA  under  this 
part. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061.  2064.  7721  note] 

§  61 .53    Rating  criteria  for  technical 
assistance  grant  applications. 

(a)  Applicants  that  meet  the  threshold 
requirements  in  §61.52  of  this  part,  will 
then  be  rated  using  the  selection  criteria 
listed  in  paragraphs  (b)  and  (c)  of  this 
section.  To  be  eligible  for  a  technical 
assistance  grant,  an  applicant  must 
receive  at  least  600  points  (out  of  a 
possible  800)  and  must  score  points 
under  paragraphs  (b)  and  (c)  of  this 
section. 


(h)  Quality  of  the  technical  assistance. 
VA  will  award  up  to  400  points  based 
on  the  following: 

(1)  How  the  recipients  of  technical 
training  will  increase  their  skill  level 
regarding  the  completion  of 
applications; 

(2)  How  the  recipients  of  technical 
training  will  learn  to  find  grant 
opportunities  in  a  timely  manner; 

(3)  How  the  technical  assistance 
provided  will  be  monitored  and 
evaluated  and  changes  made,  if  needed; 
and 

(4)  How  the  proposed  technical 
assistance  programs  will  be 
implemented  in  a  timely  fashion. 

(c)  Ability  of  applicant  to  demonstrate 
expertise  in  preparing  grant  applications 
develop  and  operate  a  technical 
assistance  program.  VA  will  award  up  to 
400  points  based  on  the  extent  to  which 
the  application  demonstrates: 

(1)  Ability  to  find  grants  available  for 
addressing  the  needs  of  homeless 
veterans; 

(2)  Ability  to  find  and  offer  technical 
assistance  to  entities  eligible  for  such 
assistance; 

(3)  Ability  to  administer  a  technical 
assistance  program; 

(4)  Ability  to  provide  grant  technical 
assistance;  and 

(5)  Ability  to  evaluate  the  overall 
effectiveness  of  the  technical  assistance 
program  and  to  make  adjustments,  if 
necessary,  based  on  those  evaluations. 

§61.54    Awarding  technical  assistance 
grants. 

(a)  Applicants  will  first  be  grouped  in 
categories  according  to  the  funding 
priorities  set  forth  in  the  NOFA,  if  any. 
Applicants  will  then  be  ranked,  within 
their  respective  funding  category  if 
applicable.  The  highest-ranked 
applications  for  which  funding  is 
available,  within  highest  priority 
funding  category  if  applicable,  will  be 
conditionally  selected  to  receive  a 
technical  assistance  grant  in  accordance 
with  their  ranked  order,  as  determined 
under  §  61.53  of  this  part.  If  funding 
priorities  have  been  established  and 
funds  are  still  available  after  selection  of 
those  applicants  in  the  highest  priority 
group  VA  will  continue  to  conditionally 
select  applicants  in  lower  priority 
categories  in  accordance  with  the 
selection  method  set  forth  in  this 
paragraph  subject  to  available  funding. 

(b)  In  the  event  of  a  tie  between 
applicants,  VA  will  use  the  score  from 
§  61.53(c)  of  this  part  to  determine  the 
ranking. 

(c)  For  those  applicants  selected  to 
receive  a  technical  assistance  grant,  VA 
will  execute  an  agreement  and  make 
payments  to  the  grant  recipient  in 
accordance  with  §61.61  of  this  part. 


(d)  The  amount  of  the  technical 
assistance  grant  will  be  the  estimated 
total  operational  cost  of  the  technical 
assistance  over  the  life  of  the  technical 
assistance  grant  award  as  specified  in 
the  technical  assistance  grant 
agreement.  Payments  may  be  made  for 
no  more  than  3  years.  Recipients  may 
apply  again  thereafter  only  in  response 
to  a  Notice  of  Fund  Availability. 

(e)  The  amount  of  a  technical 
assistance  grant  under  this  part  may  not 
exceed  the  cost  of  the  estimated  cost  of 
the  provision  of  technical  assistance. 

(f)  VA  will  not  pay  for  sustenance  or 
lodging  under  a  technical  assistance 
grant. 

(Authority:  38  U.S.C.  501.  2002,  2011,  2012, 
2061,2064,7721  note] 

%  61 .55    Technical  assistance  reports. 

Each  recipient  of  a  technical 
assistance  grant  must  submit  to  VA, 
quarterly,  a  report  describing  the 
activities  for  which  the  technical 
assistance  grant  funds  were  awarded, 
including  the  type  and  amount  of 
technical  assistance  provided  and  the 
number  of  nonprofit  community-based 
groups  served. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061.2064.7721  note] 

§  61 .60    Notice  of  Fund  Availability. 

When  funds  are  made  available  for 
capital  grants,  per  diem  for  non-capital 
grant  recipients,  special  needs  grants,  or 
technical  assistance  grants.  VA  will 
publish  a  Notice  of  Fund  Availability  in 
the  Federal  Register.  The  notice  will: 

(a)  Give  the  location  for  obtaining 
application  packages; 

(b)  Specify  the  date,  time,  and  place 
for  submitting  completed  applications; 

(c)  State  the  estimated  amount  and 
type  of  funding  available;  and 

(d)  State  any  priorities  for  or 
exclusions  from  funding  to  meet  the 
statutory  mandate  of  38  U.S.C.  2011,  to 
ensure  that  awards  do  not  result  in  the 
duplication  of  ongoing  services  and  tp 
reflect  the  maximum  extent  practicable 
appropriate  geographic  dispersion  and 
an  appropriate  balance  between  urban 
and  nonurban  locations. 

(e)  Provide  other  information 
necessary  for  the  application  process. 

(Authority:  38  U.S.C.  501,  2002.  2011,  2012, 
2061,2064,  7721  note) 

S  61 .61    Agreement  and  furtding  actions. 

(a)  When  an  applicant  for  a  capital 
grant,  per  diem,  a  special  needs  grant, 
or  a  technical  assistance  grant  meets  all 
of  the  requirements  under  this  part  for 
the  type  of  assistance  requested  and  VA 
has  funding  for  such  assistance,  VA  will 
incorporate  requirements  under  this 
part  into  an  agreement  to  be  executed  by 


VA  and  the  appUcant.  Upon  execution 
of  the  agreement,  grant  funds  are 
obligated  to  cover  the  amount  of  the 
approved  assistance  subject  to  the 
availability  of  funding.  Payments  will  be 
for  services  rendered  and  are  contingent 
upon  submission  of  documentation  in 
the  form  of  invoices  or  purchase 
agreements  and  contingent  on 
inspections,  as  VA  deems  necessary.  VA 
will  make  payments  on  its  own 
schedule  to  reimburse  for  amoimts 
expended. 

(b)  Except  for  increases  in  the  rate  of 
per  diem,  VA  will  not  make  revisions  to 
increase  the  amount  obligated  for 
assistance  under  this  part  after  the 
initial  obligation  of  hinds. 

(c)  VA  will  enforce  the  obligations 
under  this  part  through  such  action  as 
may  be  appropriate,  including 
temporarily  withholding  cash  payments 
pending  correction  of  a  deficiency. 

(d)  VA  may  deobligate  all  or  parts  of 
assistance  awarded  under  this  part: 

(1)  If  the  actual  total  costs  for 
assistance  is  less  than  the  total  cost 
stated  in  the  application,  or 

(2)  If  the  recipient  fails  to  comply 
with  the  requirements  of  this  part. 

(e)  However,  before  determining 
whether  to  deobligate  xmder  paragraph 
(d)(2)  of  this  section,  VA  will  issue  a 
notice  of  intent  to  terminate  payments. 
The  recipient  will  then  have  30  days  to 
submit  documentation  demonstrating 
why  pajonents  should  not  be 
terminated.  After  review  of  any  such 
documentation.  VA  will  issue  a  final 
decision  concerning  termination  of 
payment. 

(f)  VA  may  also  seek  recovery  under 

§  61.67  of  this  part  where  a  capital  grant 
recipient  fails  to  provide  supportive 
services  and/or  supportive  housing  for 
the  minimum  period  of  operation  imder 
§61.67. 

(g)  Where  a  recipient  has  no  control 
over  causes  for  delays  in  implementing 
a  project.  VA  may  change  the  due  date, 
as  appropriate. 

(h)  Grant  recipients  that  concurrently 
receive  per  diem  and  special  needs 
payments  shall  not  be  paid  more  than 
100  percent  of  the  cost  of  the  bed  per 
day.  product,  operation,  personnel,  or 
service  provided. 

(i)  No  funds  provided  under  this  part 
may  be  used  to  replace  Federal,  State  or 
local  funds  previously  used,  or 
designated  for  use.  to  assist  homeless 
veterans. 

(j)  VA  may  obligate  any  recovered 
funds  without  fiscal  year  limitation. 

(Authority:  38  U.S.C.  501.  2002,  2011.  2012. 
2061,  2064,  7721  note] 


§61.62    Program  changes. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  a 
recipient  may  not  make  any  significant 
changes  to  a  project  for  which  a  grant 
has  been  awarded  without  prior  VA 
approval.  Significant  changes  include, 
but  are  not  limited  to,  a  change  in  the 
recipient,  a  change  in  the  project  site 
(including  relocating,  adding  an  annex, 
a  branch,  or  other  expansion),  additions 
or  deletions  of  activities,  shifts  of  funds 
from  one  approved  type  of  activity  to 
another,  and  a  change  in  the  category  of 
participants  to  be  served. 

(b)  Recipients  of  grants  exceeding 
$100,000  for  nonconstruction  projects 
must  receive  prior  VA  approval  for 
cumulative  transfers  among  direct  cost 
categories  which  exceed  or  are  expected 
to  exceed  10  percent  of  the  ciurent  total 
approved  budget. 

(c)  Recipients  of  grants  for  projects 
involving  both  construction  and 
nonconstruction  who  are  State  or  local 
governments  must  receive  prior  VA 
approval  for  any  budget  revision  which 
would  transfer  funds  between 
nonconstruction  and  constrm^ion 
categories. 

(d)  Approval  for  changes  is  contingent 
upon  the  application  ranking  remaining 
high  enough  after  the  approved  change 
to  have  been  competitively  selected  for 
funding  in  the  year  the  application  was 
selected. 

(e)  Any  changes  to  an  approved 
program  must  be  fully  dociunented  in 
the  recipient's  records. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061,  2064,  7721  note) 

§61.63    Procedural  error. 

If  an  application  would  have  been 
selected  but  for  a  procediual  error 
committed  by  VA,  VA  will  select  that 
application  for  potential  funding  when 
sufficient  funds  become  available  if 
there  is  no  material  change  in  the 
information  that  resulted  in  its 
selection.  A  new  application  will  not  be 
required  for  this  purpose. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012. 
2061,  2064.  7721  note) 

§  61 .64    Religious  organizations. 

(a)  As  a  condition  for  receiving 
assistance  imder  this  part,  an 
organization  that  is  primarily  a  religious 
organization  must  agree  to  conduct 
activities  for  which  the  assistance  is 
provided  in  a  manner  that  is  free  from 
religious  influences  and  must  comply 
with  the  following: 

(1)  It  will  not  discriminate  against  any 
employee  or  applicant  for  employment 
on  the  basis  of  religion  and  will  not 
limit  employment  or  give  preference  in 


employment  to  persons  on  the  basis  of 
religion; 

(2)  It  wrill  not  discriminate  against  any 
person  applying  for  housing  or 
supportive  services  on  the  basis  of 
religion  and  *vill  not  limit  such  housing 
or  services  or  give  preference  to  persons 
on  the  basis  of  religion;  and 

(3)  It  will  provide  no  religious 
instruction  or  counseling,  conduct  no 
religious  worship  or  services,  engage  in 
no  religious  proselytizing,  and  exert  no 
other  religious  influence  as  a  condition 
of  the  provision  of  housing  and 
supportive  services. 

(Authority:  38  U.S.C.  501.  2002,  2011.  2012, 
2061,  2064,  7721  note] 

§61.65    inspections. 

VA  may  inspect  the  facility  and  any 
records  of  an  entity  applying  for  or 
receiving  assistance  under  this  part  at 
such  times  as  are  deemed  necessary  to 
determine  compliance  with  the 
provisions  of  this  part.  The  authority  to 
inspect  carries  with  it  no  authority  over 
the  management  or  control  of  any  entity 
applying  for  or'receiving  assistance 
under  this  part. 

(Authority:  38  U.S.C.  501,  2002,  2011.  2012. 
2061.2064.  7721  note) 

§61.66    Rnancial  management. 

(a)  All  recipients  shall  comply  with 
applicable  requirements  of  the  Single 
Audit  Act  Amendments  of  1996,  as 
implemented  by  OMB  Circular  A-133. 

(d)  All  entities  receiving  assistance 
under  this  part  must  use  a  financial 
management  system  that  follows 
generally  accepted  accounting 
principals  and  provides  accounting 
records,  including  cost  accounting 
records  that  are  supported  by 
documentation.  Such  cost  accoimting 
must  be  reflected  in  the  entity's  fiscal 
cycle  financial  statements  to  the  extent 
that  the  actual  costs  can  be  determined 
for  the  program  for  which  assistance  is 
provided.  All  entities  receiving  per 
diem  under  this  part  must  monitor  the 
accuracy  of  the  costs  used  to  determine 
payment  eunounts  per  veteran.  Entities 
receiving  assistance  must  meet  the 
applicable  requirements  of  the 
appropriate  OMB  Circular  for  Cost- 
Principles  (A-122  or  A-87). 

(Authority:  38  U.S.C.  501,  2002,  2011.  2012. 
2061,2064,  7721  note] 

§  61 .67    Recovary  provisions. 

(a)  If  after  3  years  frtjm  the  date  of 
award  of  a  capital  grant,  the  grant 
recipient  has  withdrawn  from  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program  (Program);  does  not  establish 
the  project  for  which  the  grant  was 
made;  or  has  established  the  project  for 
which  the  grant  was  made  but  has  not 
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had  final  inspection,  VA  would  be 
entitled  to  recover  from  the  grant 
recipient  all  of  the  grant  amounts 
provided  for  the  project. 

(b]  Where  the  grant  recipient  is  not 
subject  to  recovery  under  paragraph  (a) 
of  this  section,  VA  will  seek  recovery  of 
the  grant  amount  on  a  prorated  basis 
where  the  grant  recipient  ceases  to 
provide  services  for  which  the  grant  was 
made  or  withdraws  from  the  Program 
prior  to  the  expiration  of  the  applicable 
period  of  operation,  which  period  shall 
begin  on  the  date  of  final  inspection  for 
which  the  grant  was  made.  The  amount 
to  be  recaptured  equals  the  total  amount 
of  the  grant,  multiplied  by  the  fraction 
resulting  from  using  the  number  of  years 
the  recipient  was  not  operational  as  the 
numerator,  and  using  the  number  of 
years  of  operation  required  under  the 
following  chart  as  the  denominator. 


Grant  amount 
(dollars  in  ttKHJsands) 

Years  of 
operation 

0-250  

7 

251-500 

8 

501-750  

9 

751-1,000 

10 

1,001-1.250 

11 

1,251-1.500 

t2 

1 .501-1 ,750 

13 

1,751-2.000 

14 

2.001-2.250 

15 

2,251-2.500 

16 

2.501-2.750 

17 

2,751-3,000 

18 

Over  3.000 

20 

Ekample  A:  Grantee  A  is  awarded  a  grant 
and  does  not  bring  the  project  to  operational 
status  within  3  years  from  the  time  of  award. 
Grantee  A  may  be  subject  to  full  recapture  of 
the  grant  award. 

Example  B:  Grantee  B  is  awarded  a  grant 
in  the  amount  of  $300,000  and  brings  the 
project  to  operational  status  within  3  years 
from  the  time  of  award.  Grantee  B  then 
provides  services  to  homeless  veterans  for  a 
period  of  6  years  from  the  date  the  program 
was  operational  ized,  but  now  decides  to 
close  the  program.  As  the  original  award  was 
$300,000  and  as  a  condition  of  receiving  the 
grant  funds  Grantee  B  agreed  to  provide 
services  for  8  years.  Therefore,  Grantee  B 
would  be  subject  to  the  prorated  recapture  of 
the  grant  award  for  the  2-year  period  not 
served  or  in  this  case  1/4  of  the  original  grant 
would  be  subject  to  recapture. 

Example  C:  Grantee  C  is  awarded  a  grant 
in  the  amount  of  $400,000.  becomes 
operational  within  1  year  of  the  date  of  the 
grant  award  and  ceases  operation  1  year  later. 
2  years  after  the  date  of  the  grant  award.  After 
the  expiration  of  the  3-year  period  beginning 
on  the  date  of  the  grant  award.  Grantee  C 
would  be  subject  to  prorated  recapture  for  the 
7  years  it  did  not  provide  .service  of  the 
required  8  years  of  operation.  The  amount 
subject  to  recapture  would  thus  be  7/8  x 
$400,000  or  $350,000. 

(c)  VA  will  seek  to  recover  from  the 
recipient  of  per  diem,  a  special  needs 


grant,  or  a  technical  assistance  grant  any 
funds  that  are  not  used  in  accordance 
with  the  requirements  of  this  part. 

(d)  Before  VA  would  take  action  to 
recover  funds,  VA  will  issue  to  the 
recipient  a  notice  of  intent  to  recover 
funds.  The  recipient  will  then  have  30 
days  to  submit  documentation 
demonstrating  why  funds  should  not  be 
recovered.  After  review  of  any  such 
docimientation,  VA  will  issue  a  decision 
regarding  whether  action  will  be  taken 
to  recover  funds. 

(Authority:  38  U.S.C.  501.  2002,  2011.  2012. 
2061,2064.7721  note) 

S61.80    Ganaral  operation  r»quir«nMnts  for 
supportive  housing  and  sorvic*  centers. 

(a)  Supportive  housing  and  service 
centers  for  which  assistance  is  provided 
under  this  part  must: 

(1)  Comply  with  the  Life  Safety  Code 
of  the  National  Fire  Protection 
Association  and  all  applicable  State  and 
local  housing  codes,  licensing 
requirements,  fire  and  safety 
requirements,  and  any  other 
requirements  in  the  jurisdiction  in 
which  the  project  is  located  regarding 
the  condition  of  the  structure  and  the 
operation  of  the  supportive  housing  or 
service  centers. 

(2)  Notwithstanding  the  provisions  of 
paragraph(a)(l)  of  this  section, 
recipients  of  grants  prior  to  December 
21,  2001,  are  required  to  comply  with 
the  Life  Safety  Code  of  the  National  Fire 
Protection  Association  by  December  21, 
2006.  Such  recipients  are  not  excused 
from  meeting  the  other  requirements  of 
paragraph  (a)(1)  of  this  section, 
including  State  and  local  fire  and  safety 
requirements. 

(d)  Except  for  such  variations  as  are 
proposed  by  the  recipient  that  would 
not  affect  compliance  with  paragraph  (a) 
of  this  section  and  are  approved  by  VA, 
supportive  housing  must  meet  the 
following  requirements: 

(1)  The  structures  must  be  structurally 
sound  so  as  not  to  pose  any  threat  to  the 
health  and  safety  of  the  occupants  and 
so  as  to  protect  die  residents  from  the 
elements; 

(2)  Entry  and  exit  locations  to  the 
structure  must  be  capable  of  being 
utilized  without  unauthorized  use  of 
other  private  properties,  and  must 
provide  alternate  means*  of  egress  in 
case  of  fire: 

(3)  Buildings  constructed  or  altered 
with  Federal  assistance  must  also  be 
accessible  to  the  disabled,  as  required 
by  section  502  of  the  Americans  with 
Disabilities  Act,  referred  to  as  the 
Architectuiral  Barriers  Act; 

(4)  Each  resident  must  be  afforded 
appropriate  space  and  security  for 
themselves  and  their  belongings. 


including  an  acceptable  place  to  sleep 
that  is  in  compUance  widi  all  applicable 
local,  state,  and  federal  requirements; 

(5)  Every  room  or  space  must  be 
provided  with  natiual  or  mechanical 
ventilation  and  the  structures  must  be 
bee  of  pollutants  in  the  air  at  levels  that 
threaten  the  health  of  residents; 

(6)  The  water  supply  must  be  free 
from  contamination; 

(7)  Residents  must  have  access  to 
sufficient  sanitary  facilities  that  are  in 
proper  operating  condition,  that  may  be 
used  in  privacy,  and  that  are  adequate 
for  personal  cleanliness  and  the 
disposal  of  human  waste; 

(8)  The  housing  must  have  adequate 
heating  and/  or  cooling  facilities  in 
proper  operating  condition; 

(9)  The  housing  must  have  adequate 
natural  or  artificial  illumination  to 
permit  normal  indoor  activities  and  to 
support  the  health  and  safety  of 
residents  and  sufficient  electrical 
sources  must  be  provided  to  permit  use 
of  essential  electrical  appliances  while 
assuring  safety  from  fii«; 

(10)  All  food  preparation  areas  must 
contain  suitable  space  and  equipment  to 
store,  prepare,  and  serve  food  in  a 
sanitaiy  manner; 

(11)  The  housing  and  any  equipment 
must  be  maintained  in  a  sanitary 
manner; 

(12)  The  residents  with  disabilities 
must  be  provided  meals  or  meal 
preparation  facilities  must  be  available; 

(13)  Residential  supervision  from  a 
paid  staff  member,  volimteer,  or  senior 
resident  participant  must  be  provided 
24  hoius  per  day,  7  days  per  week  and 
for  those  times  that  a  volunteer  or  senior 
resident  participant  is  providing 
residential  supervision  a  paid  staff 
member  must  be  on  call  for  emergencies ' 
24  hours  a  day  7  days  a  week  (all 
supervision  must  be  provided  by 
individuals  with  sufficient  knowledge 
for  the  position);  and 

(14)  Residents  must  be  provided  a 
clean  and  sober  (free  from  illicit  drugs) 
environment  and  those  supportive 
housing  or  service  centers  that  provide 
medical  or  social  detox  at  the  same  site 
as  the  supportive  housing  or  service 
must  ensiffe  that  those  residents  in 
detox  are  clearly  separated  frtim  the 
general  residential  population. 

(c)  Each  recipient  of  assistance  under 
this  part  must  conduct  an  ongoing 
assessment  of  the  supportive  services 
needed  by  the  residents  of  the  project 
and  the  availability  of  such  services, 
and  make  adjustments  as  appropriate. 
The  recipient  will  provide  evidence  of 
this  ongoing  assessment  to  VA  at  such 
times  as  are  deemed  necessary,  but  as  a 
minimum,  once  annually  in  the  form  of 
a  report  that  addresses  the  recipient's 


ability  to  meet  the  goals,  objectives, 
measures,  and  special  needs  as  set  forth 
in  the  recipient's  grant  proposal. 

(d)  A  homeless  veteran  may  remain  in 
transitional  housing  for  which 
assistance  is  provided  under  this  part 
for  a  period  no  longer  than  24  months, 
except  that  a  veteran  may  stay  longer,  if 
permanent  housing  for  the  veteran  has 
not  been  located  or  if  the  veteran 
requires  additional  time  to  prepare  for 
independent  living.  However,  at  any 
given  time,  no  more  than  one-half  of  the 
veterans  at  such  transitional  housing 
facility  may  have  resided  at  the  facility 
for  periods  longer  than  24  months. 

(e)  Each  recipient  of  assistance  imder 
this  part  must  provide  for  the 
consultation  and  participation  of  not 
less  than  one  homeless  veteran  or 
formerly  homeless  veteran  on  the  board 
of  directors  or  an  equivalent 
policymaking  entity  of  the  recipient,  to 
the  extent  that  such  entity  considers  and 
makes  policies  and  decisions  regarding 
any  project  provided  under  this  part. 
This  requirement  may  be  waived  if  an 
applicant,  despite  a  good  faith  effort  to 
comply,  is  unable  to  meet  it  and 
presents  a  plan,  subject  to  VA  approval, 
to  otherwise  consult  with  homeless  or 
formerly  homeless  veterans  in 
considering  and  making  such  policies 
and  decisions. 

(f)  Each  recipient  of  assistance  imder 
this  part  must,  to  the  maximum  extent 
practicable,  involve  homeless  veterans 
and  families,  through  employment, 
volunteer  services,  or  otherwise,  in 
constructing,  rehabilitating, 
maintaining,  and  operating  the  project 
and  in  providing  supportive  services  for 
the  project. 

(g)  Each  recipient  of  assistance  under 
this  part  shall  establish  procedures  for 
fiscal  control  and  fund  accoimting-to 
ensure  proper  disbursement  and 
accounting  of  assistance  received  under 
this  part. 

(h)  The  recipient  of  assistance  imder 
this  part  that  provides  family  violence 
prevention  or  treatment  services  must 
establish  and  implement  procedures  to 
ensure: 

(1)  The  confidentiality  of  records 
pertaining  to  any  individual  provided 
services,  and 


(2)  The  confidentially  of  the  address 
or  location  where  the  services  are 
provided. 

(i)  Each  recipient  of  assistance  under 
this  part  must  maintain  the 
confidentiality  of  records  kept  on 
homeless  veterans  receiving  services. 

(j)  VA  may  disapprove  use  of 
outpatient  health  services  provided 
through  the  recipient  if  VA  determines 
that  such  services  are  of  imatceptable 
quality.  Fiulher,  VA  will  not  pay  per 
diem  where  the  Department  concludes 
that  services  furnished  by  the  recipient 
are  unacceptable. 

(k)  A  service  center  for  homeless 
veterans  shall  provide  services  to 
homeless  veterans  for  a  minimum  of  40 
hours  per  week  over  a  minimiun  of  5 
days  per  week,  as  well  as  provide 
services  on  an  as-needed,  unscheduled 
basis.  The  calculation  of  average  hours 
shall  include  travel  time  for  mobile 
service  centers.  In  addition: 

(1)  Space  in  a  service  center  shall  be 
made  available  as  mutually  agreeable  for 
use  by  VA  staff  and  other  appropriate 
agencies  and  organizations  to  assist 
homeless  veterans; 

(2)  A  service  center  shall  be  equipped 
to  provide,  or  assist  in  providing,  health 
care,  mental  health  services,  hy©ene 
facilities,  benefits  and  employment 
counseling,  meals,  and  transportation 
assistance; 

(3)  A  service  center  shall  provide 
other  services  as  VA  determines 
necessary  based  on  the  need  for  services 
otherwise  not  available  in  the 
geographic  area;  and 

(4)  A  service  center  may  be  equipped 
and  staffed  to  provide,  or  to  assist  in 
providing,  job  training  and  job 
placement  services  (including  job 
readiness,  job  counseling,  and  literacy 
and  skills  training),  as  well  as  any 
outreach  and  case  management  services 
that  may  be  necessary  to  meet  the 
requirements  of  this  paragraph. 

(1)  Fixed  site  service  centers  will 
prominently  post  at  or  near  the  entrance 
to  the  service  center  their  hours  of 
operation  and  contacts  in  case  of 
emergencies.  Mobile  service  centers 
must  take  some  action  reasonably 
calculated  to  provide  in  advance  a 
tentative  schedule  of  visits,  (e.g., 
newspapers,  fliers,  public  service 


annoimcements  on  television  or  radio). 
The  schedule  should  include  but  is  not 
limited  to: 

(1)  The  region  of  operation; 

(2)  Times  of  operation; 

(3)  Expected  services  to  be  provided; 
and 

(4)  Contacts  for  specific  information 
and  changes. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012, 
2061,  2064,  7721  note) 

§61.81    Outreach  activities. 

Recipients  of  capital  grants  and  per 
diem  imder  this  part  relating  to 
supportive  housing  or  service  centers 
must  use  their  best  efforts  to  ensure  that 
eligible  hard-to-reach  veterans  are 
found,  engaged,  and  provided 
assistance.  Accordingly,  a  recipient 
should  search  for  homeless  veterans  at 
places  such  as  shelters,  soup  kitchens, 
parks,  bus  or  train  stations,  and  the 
streets.  Outreach  particularly  should  be 
directed  toward  veterans  who  have  a 
nighttime  residence  that  is  an 
emergency  shelter  or  a  public  or  private 
place  not  ordinarily  used  as  a  regular 
sleeping  accommodation  for  human 
beings  (e.g.,  cars,  streets,  or  parks). 

(Authority:  38  U.S.C.  501.  2002,  2011,  2012, 
2061,  2064,  7721  note) 

§  61 J2    Resident  rent  for  supportive 
housing. 

(a)  Each  resident  of  supportive 
housing  may  be  required  to  pay  rent  in 
an  amount  determined  by  the  recipient, 
except  that  such  rent  may  not  exceed  30 
percent  of  the  resident's  monthly 
income  after  deducting  medical 
expenses,  child  care  expenses,  court 
ordered  child  support  payments,  or 
other  court  ordered  payments. 

(b)  Resident  rent  may  be  used  for 
costs  of  operating  the  supportive 
housing  or  to  assist  supportive  housing 
residents  move  to  permanent  housing. 

(c)  In  addition  to  resident  rent, 
recipients  may  charge  residents 
reasonable  fees  for  services  not  covered 
by  VA  per  diem  funds  and  not 
otherwise  provided  by  VA. 

(Authority:  38  U.S.C.  501,  2002,  2011,  2012. 
2061,  2064,  7721  note) 

(FR  Doc.  03-6329  Filed  3-18-03;  8:45  am) 
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40  CFR  Part  9,  et  aL 
Withdrawal  of  Revisions  to  the  Water 
Quality  Planning  and  Management 
Regulation  and  Revisions  to  the  National 
Pollutant  Discharge  Elimination  System 
Program  in  Support  of  Revisions  to  the 
Water  Quality  Planning  and  Management 
Regulation;  Final  Rule 
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ENVIRONMEtfTAL  PROTECTION    , 
AGENCY 

40  CFR  Parts  9. 122. 123, 124.  and  130 

[WH-FRL-7470-2] 
RIN  2040-AD84 

Withdrawal  of  Revisions  to  ttw  Water 
Quality  Planning  aruJ  IManagement 
Regulation  and  Revisions  to  the 
National  Pollutant  Discharge 
Elimination  System  Program  in 
Support  of  Revisions  to  the  Water 
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AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  Today's  action  withdraws  the 
final  rule  entitled  "Revisions  to  the 
Water  Quality  Planning  and 
Management  Regulation  and  Revisions 
to  the  National  Pollutant  Discharge 
Elimination  System  Program  in  Support 
of  Revisions  to  the  Water  Quality 
Planning  and  Management  Regulation 
("the  July  2000  rule")  published  in  the 
Tederal  Register  on  July  13,  2000.  The 
July  2000  rule  amended  and  clarified 
existing  regulations  implementing  a 
section  of  the  Clean  Water  Act  (CWA) 
that  requires  States  to  identify  waters 
that  are  not  meeting  applicable  water 
quality  standards  and  to  establish 
pollutant  budgets,  called  Total 
Maximum  Daily  Loads  (TMDLs).  to 
restore  the  quality  of  those  waters.  The 
July  2000  rule  also  amended  EPA's 
National  Pollutant  Discharge 
Elimination  System  ("NPDES  ") 
regulations  to  include  provisions 
addressing  implementation  of  TMDLs 
through  NPDES  permits.  The  July  2000 
rule  has  never  become  effective;  it  is 
currently  scheduled  to  take  effect  on 
April  30.  2003.  Today,  EPA  is 
withdrawing  the  July  2000  rule,  rather 
than  allow  it  to  go  into  effect,  because 
EPA  believes  that  significant  changes 
would  need  to  be  made  to  the  July  2000 
rule  before  it  could  represent  a  workable 
framework  for  an  efficient  and  effective 
TMDL  program.  Furthermore.  EPA 
needs  additional  time  beyond  April  30, 
2003.  to  decide  whether  and  how  to 
revise  the  ciurently-effective  regulations 
implementing  the  TMDL  program  in  a 
way  that  will  best  achieve  the  goals  of 
the  CWA.  The  withdrawal  of  the  July 
2000  rule  will  nOt  impede  ongoing 
implementation  of  the  existing  TMDL 
program.  Regulations  that  EPA 
promulgated  in  1985  and  amended  in 
1992  remain  in  effect  for  the  TMDL 
program.  EPA  has  been  working  steadily 
to  identify  regulatory  and  nonregulatory 


options  to  improve  the  TMDL  program 
and  is  reviewing  its  ongoing 
implementation  of  the  existing  program 
with  a  view  toward  continuous 
improvement  and  possible  regulatory 
changes  in  light  of  stakeholder  input 
and  recommendations. 

DATES:  The  July  2000  rule  amending  40 
CFR  parts"9,  122, 123. 124  and  130. 
published  on  July  13.  2000,  at  65  FR 
43586,  is  withdrawn  as  of  April  18. 
2003.  This  rule  is  considered  final  for 
purposes  of  judicial  review  as  of  1  p.m. 
eastern  time,  on  April  2,  2003,  as 
provided  in  40  CFR  23.2. 

ADDRESSES:  The  complete  record  for  the 
final  rule,  Docket  ID  No.  OW-2002- 
0037,  is  available  for  public  viewing  at 
the  Water  Docket  in  the  EPA  Docket 
Center  (EPA/DC).  EPA  West.  Room  B- 
102,  1301  Constitution  Ave..  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  today's  final  rule, 
contact:  Francoise  M.  Brasier.  U.S.  EPA 
Office  of  Wetlands,  Oceans  and 
Watersheds  (4503T).  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  phone  (202) 
566-2385. 

SUPPLEMENTARY  INFORMATION: 

A.  Authority 

Clean  Water  Act  sections  106.  205(g), 
205(j),  208,  301,  302.  303.  305,  308.  319. 
402.  501,  502.  and  603;  33  U.S.C.  1256. 
1285(g),  1285(j).  1288.  1311.  1312,  1313. 
1315.  1318.  1329.  1342.  1361. 1362, and 
1373. 

B.  Entities  Potentially  Regulated  by  the 
Final  Rule 

Table  of  Potentially  Regulated 
Entities 


Category 

Examples  of  potentially  regu- 
lated entities 

Governments 

States.  Territories  and  Tribes 
witti  CWA  responsibilites 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  you 
may  be  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  130.20  of  title 
40  of  the  Code  of  Federal  Regulations. 
If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  you. 


consult  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

C.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  OW-2002-0037.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Water  Docket  in  the  EPA  Docket  Center. 
EPA  West.  Room  B-102. 1301 
Constitution  Ave..  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  For  access  to  docket 
materials,  please  call  ahead  to  schedule 
an  appointment.  An  electronic  version 
of  the  public  docket  is  available  through 
EPA's  electronic  public  docket  and 
comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket  to  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public  docket 
and  to  access  those  documents  in  the 
public  docket  that  are  available 
electronically.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
previously  mentioned.  Once  in  the 
electronic  system,  select  "search"  and 
then  key  in  the  appropriate  docket 
identification  number. 

D.  Explanation  of  Today's  Action 

/.  Background 

On  December  27,  2002,  EPA  proposed 
to  withdraw  final  regulations  affecting 
the  TMDL  program  (67  FR  79020)  that 
were  published  in  the  Federal  Register 
on  July  13,  2000  (65  FR  43586).  Among 
other  things,  the  July  2000  rule  was 
intended  to  resolve  issues  concerning 
the  identification  of  impaired 
waterbodies  by  promoting  more 
comprehensive  inventories  of  impaired 
waters.  The  rule  was  also  intended  to 
improve  implementation  of  TMDLs  by 
requiring  EPA  to  approve,  as  part  of  the 
TMDL,  implementation  plans 
containing  lists  of  actions  and 
expeditious  schedules  to  reduce 
pollutant  loadings.  Finally,  the  rule 
included  changes  to  the  NPDES  program 
to  assist  in  implementing  TMDLs  and  to 
better  address  point  source  discharges  to 
waters  not  meeting  water  quality 
standards  prior  to  establishment  of  a 
TMDL. 


The  July  2000  rule  was  controversial 
from  the  outset.  Both  the  proposed  and 
final  rules  generated  considerable 
controversy,  as  expressed  in 
Congressional  action,  letters,  testimony 
and  public  meetings.  Even  before  it  was 
published  in  the  Federal  Register  on 
July  13,  2000,  Congress  prohibited  EPA 
from  implementing  the  final  rule 
through  a  spending  prohibition  attached 
to  an  FY2000  appropriations  bill  that 
prohibited  EPA  from  using  funds  "to 
make  a  final  determination  on  or 
implement"  the  July  2000  rule.  This 
spending  prohibition  was  scheduled  to 
expire  on  September  30.  2001,  and. 
barring  further  action  by  Congress  or 
EPA,  Uie  rule  would  have  gone  into 
effect  30  days  later  on  October  30,  2001. 
Because  of  the  continuing  controversy 
regarding  the  July  2000  rule,  EPA 
proposed  on  August  9.  2001  (66  FR 
41817),  and  promulgated  on  October  18, 
2001  (66  FR  53044),  a  new  effective  date 
of  April  30,  2003,  for  the  July  2000  rule, 
to  allow  time  for  reconsideration  of  the 

rule. 

Stakeholder  concerns  were  also 
reflected  in  legal  challenges  to  the  July 
2000  rule  by  a  broad  array  of  litigants. 
Ten  petitions  for  review  were  filed  by 
States,  industrial  and  agricultural 
groups,  and  enviroiunental 
organizations  asserting  that  many  of 
EPA's  revisions  to  the  TMDL  regulations 
were  either  imlawful  under  the 
Administrative  Procedure  Act  or 
exceeded  the  Agency's  authority  under 
the  CWA.  These  petitions,  which 
identified  more  than  50  alleged  legal 
defects  in  the  July  2000  rule,  were 
ultimately  consolidated  in  American 
Farm  Bureau  Federation  et  al.  v. 
Whitman  (No.  00-1320)  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  In  addition,  several 
other  stakeholders  have  intervened  in 
these  lawsuits.  The  Utigation  over  the 
July  2000  rule  is  currently  stayed 
pending  EPA's  determination  regarding 
whether,  and  to  what  extent,  that  rule 
should  be  revised. 

In  the  December  27.  2002.  preamble  to 
the  proposed  withdrawal  rule,  EPA 
explained  why  it  had  decided  to 
withdraw  the  July  2000  rule.  EPA  said 
that  by  continuing  to  examine  the 
regulatory  needs  of  the  TMDL  and 
NPDES  programs  against  the  impending 
April  30,  2003,  effective  date  for  the  July 
2000  rule,  the  Agency  was  sending 
confusing  signals  to  the  States  and  other 
interested  parties  about  which  set  of 
rules  they  should  be  prepared  to 
implement.  Further,  because  of  the 
significant  controversy,  pending 
litigation  and  lack  of  stakeholder 
consensus  on  key  aspects  of  the  July 
2000  rule,  the  Agency  said  that  the  July 


2000  rule  could  not  function  as  the 
blueprint  for  an  efficient  and  effective 
TMDL  program  without  significant 
revisions.  Moreover,  the  Agency  said  it 
needed  more  time  to  consider  whether 
and  how  to  revise  the  ciurently-effective 
TMDL  rules  without  concern  that  those 
efforts  would  be  adversely  affected  and 
distracted  by  the  July  2000  rule's 
impending  effective  date.  In  the 
preamble  to  the  proposed  rule,  the 
Agency  also  explained  why  it  believes 
that,  given  the  significant  progress 
States  have  made  during  the  past  four 
years  in  developing  TMDLs,  withdrawal 
of  the  July  2000  rule  will  not 
compromise  continuing  efforts  to 
implement  section  303(d)  of  the  Clean 
Water  Act.  EPA's  rationale  for  proposing 
the  withdrawal  of  the  July  2000  rule  is 
more  fully  explained  in  the  preamble 
accompanying  the  proposal  (67  FR 
79020). 

n.  Response  to  Comments  and  Final 
Decisions 

EPA  received  approximately  90 
separate  written  comments  regarding  its 
proposal  to  withdraw  the  July  2000  rule. 
These  comments  came  from  a  broad 
cross-section  of  stakeholders,  including 
agricultural  and  forestry  groups, 
business  and  industry  entities  and  trade 
associations.  State  agencies, 
environmental  organizations, 
professional  associations,  academic 
groups  and  private  citizens.  An 
overwhelming  majority  of  the 
commenters  (more  than  90  percent) 
supported  EPA's  proposed  action  to 
withdraw  the  July  2000  rule.  These 
commenters  generally  agi-eed  with  the 
Agency's  rationale  for  withdrawing  the 
rule  as  discussed  in  the  December  27. 
2002,  preamble.  Commenters  reiterated 
EPA's  concerns  about  the  potential 
distraction  and  confusion  caused  by  the 
July  2.000  rule's  impending  deadline,  as 
well  as  the  controversy  surroimding 
various  provisions  of  the  rule  and 
uncertainty  caused  by  the  pending  DC 
Circuit  Court  litigation.  Others  stated 
that  the  July  2000  rule  was  no  longer 
needed  because  of  the  increased 
technical  guidance  that  EPA  has 
provided  to  States  to  improve  the 
quality  of  their  lists  of  impaired  waters, 
and  the  increased  funding  provided  by 
EPA  for  developing  TMDLs.  Many 
commenters  said  that  States  have  made 
significant  strides  in  developing  TMDLs 
since  the  rule  was  originally  proposed 
and  promulgated  and,  therefore,  the  July 
2000  rule  was  not  needed.  Several 
commenters  stated  that  allowing  the 
July  2000  rule  to  go  into  effect  would  be 
disruptive  to  ongoing  TMDL 
development  efforts,  and  that 
withdrawing  the  July  2000  rule  would 


give  the  Agency  additional  time  to 
evaluate  the  need  for  new  TMDL 
regulations.  Some  commenters  offered 
additional  reasons  for  supporting 
withdrawal  of  the  July  2000  rule. 
Although  most  of  these  reasons  are 
consistent  with  EPA's  rationale  for 
withdrawing  the  Jidy  2000  rule,  some 
are  not.  For  example,  some  commenters, 
though  supporting  EPA's  decision  to     ^ 
withdraw  the  July  2000  rule,  also 
questioned  the  legal  soundness  of 
certain  provisions  of  that  rule.  EPA  does 
not  necessarily  agree  with  those 
conunents,  and  its  decision  today  to 
vvrithdraw  the  July  2000  rule  should  not. 
be  understood  as  an  implicit 
endorsement  of  those  views  and 
comments. 

A  small  minority  of  commenters 
(four)  disagreed  with  EPA's  proposal  to 
withdraw  the  July  2000  rule.  One 
commenter  asserted  that  withdrawing 
the  July  2000  rule  would  "postpone  the 
TMDL  program  for  several  more  years" 
and.  by  removing  incentives  to  reduce 
pollution,  would  hinder  progress  "to 
implement  the  TMDL  program  "  and 
"only  make  the  problem  worse.*,' 
Another  commenter  said  that  not  going 
forward  with  the  July  2000  rule  would 
"undermine  the  momentum  of  State 
programs"  that  have  been  "waiting  to 
see  Federal  guidelines  to.develop 
programs  of  their  own."  EPA  does  not 
agree  with  these  comments.  Indeed,  one 
State  in  its  comments  supporting 
withdrawal  said  that  the  July  2000  rule 
"would  undo  much  of  the  momentum 
and  success"  of  the^State's  ongoing  and 
successful  TMDL  program.  As  described 
in  more  detail  in  the  December  27,  2002. 
preamble,  in  recent  years,  EPA  and  the 
States  have  made  great  strides  in 
implementing  the  existing  303(d) 
program  to  list  impaired  waters  and 
develop  and  implement  TMDLs  to 
restore  impaired  waters.  States  have  ' 
substantially  improved  their  TMDL 
programs  while  the  Agency  has 
provided  the  States  with  significant    . 
increases  in  technical  and  financial 
support  to  expand  and  strengthen  all 
elements  of  their  programs.  From  FY 
1999  to  2002,  EPA  has  provided  the 
States  almost  $30  million  for  TMDL- 
specific  activities  and  allowed  States  to 
use  a  portion  of  State  grants  for  water 
program  administration  (CWA  section 
106  grants)  and  nonpoint  soiux:e 
programs  (CWA  sections  319  grants)  for 
developing  and  implementing  TMDLs. 
In  addition,  since  1998,  EPA  has  spent 
more  than  $11  million  to  support 
development  of  technical  guidance  for 
developing  TMDLs  and  identifying  the 
most  appropriate  and  efficient  best 
management  practices  for  nonpoint 
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sources.  A  complete  list  of  these 
guidance  documents  can  be  found  at: 
http://www.epa.gov/edocket. 

Helped  by  these  programmatic 
initiatives,  States  have  made 
considerable  progress  in  developing 
TMDLs  despite  the  fact  that  the  July 
2000  rule  never  became  effective.  As 
stated  in  the  December  27,  2002, 
proposal,  between  1996  and  1999.  EPA 
and  the  States  established 
approximately  800  TMDLs.  Since  then, 
and  despite  the  fact  that  the  July  2000 
rule  never  became  effective,  EPA  and 
the  States  have  established  more  than  an 
additional  7,000  TMDLs;  and  States 
continue  to  improve  the  pace  at  which 
TMDLs  are  established.  Given  this 
progress  and  the  States'  adoption  since 
1998  of  schedules  for  TMDL 
development,  EPA  anticipates  no 
reduction  in  the  pace  of  TMDLs  being 
developed  and  the  associated 
improvement  in  water  quality,  even  if 
the  July  2000  rule  does  not  take  effect. 

One  commenter  objected  to 
withdrawing  the  July  2000  rule  because 
of  provisions  contained  in  the  rule  for 
expanded  public  involvement  in  the 
listing  and  TMDL  development  process. 
By  not  implementing  the  July  2000  rule, 
the  commenter  asserted  that  the  public 
remains  "shut  out"  of  the  listing  and 
TMDL  development  process,  which 
allows  the  States  to  develop  impaired 
waters  lists  and  establish  TMDLs 
"without  adequate  public  scrutiny." 
EPA  disagrees  with  this  comment. 
While  it  is  true  that  the  July  2000  rule 
would  have  clarified,  and,  in  some 
measure  strengthened,  the  public 
participation  components  of  EPA's 
currently-effective  TMDL  regulations, 
the  current  statutory  and  regulatory 
provisions  (as  supplemented  by  EPA 
guidance  to  the  States  and  its  Regional 
Offices)  already  allow  for  public 
scrutiny  and  participation  in  the  listing 
and  TMDL  development  process.  EPA's 
existing  regulations  require  that  the 
process  for  involving  the  public  in  a 
State's  listing  and  TMDL  program  "shall 
be  clearly  described  in  the  State 
Continuing  Planning  Process  (CPP)"  (40 
CFR  130.7(a)).  and  §  130.7(c)(l)(ii) 
requires  that  a  State's  calculations  to 
establish  TMDLs  be  subject  to  public 
review,  as  defined  in  the  State  CPP. 
Additionally,  EPA  regulations  require 
that  when  EPA  disapproves  and 
establishes  a  list  or  a  TMDL,  EPA  must 
seek  public  comment  (40  CFR  130.7(d)). 

EPA's  policy  has  always  been  that 
there  should  be  full  and  meaningful 
public  participation  in  both  the  listing 
and  TMDL  development  process,  and 
EPA  has  issued  guidance  in  addition  to 
the  regulations  to  support  this  effort.  In 
EPA's  "Guidelines  for  Reviewing 


TMDLs  Under  Existing  Regulations 
Issued  in  1992"  (May  20,  2002),  EPA 
states  that,  in  addition  to  the  l^fDL 
regulatory  requirements,  "final  TMDLs 
submitted  to  EPA  for  review  and 
approval  should  describe  the  State's/ 
tribe's  public  participation  process, 
including  a  summary  of  significant 
comments  and  the  State's/tribe's 
responses  to  those  comments."  The 
guidance  also  states  that  "provision  of 
inadequate  public  participation  may  be 
a  basis  for  disapproving  a  TMDL.  If  EPA 
determines  that  a  State/tribe  has  not 
provided  adequate  public  participation. 
EPA  may  defer  its  approval  action  until 
adequate  public  participation  has  been 
provided  for.  either  by  the  State/tribe  or 
by  EPA." 

EPA's  "Integrated  Report"  guidance  to 
States,  tribes  and  EPA  Regions 
(Integrated  Water  Quality  Monitoring 
and  Assessment  Report  (November  19, 
2001))  states  that  "States  and  territories 
should  provide  for  full  public 
participation  in  the  development  of 
their  Integrated  Report  prior  to  its 
submission  to  EPA.  EPA  believes  that 
public  understanding  of  how  standard 
attainment  determinations  are  made  for 
all  Alsessement]  U[nits]s  is  crucial  to 
the  success  of  water  quality  programs 
and  encourages  active  stakeholder 
participation  in  the  assessment  and 
listing  process....  EPA  will  consider  how 
the  State  or  territory  addressed  the 
comments.. .when  approving  or 
disapproving  the  303(d)  list  of  AUs 
(Category  5)." 

Most  recently,  in  May  2002.  EPA 
issued  guidance  to  its  Regional  Offices 
stating  that  when  reviewing  State  303(d) 
lists,  EPA  Regions  should  review  how 
States  provided  for  public  participation 
to  ensure  that  each  State  carried  out  its 
public  participation  process  consistent 
with  the  State's  public  participation 
requirements  ("Recommended 
Framevvork  for  EPA  Approval  Decisions 
on  2002  State  Section  303(d)  List 
Submission.")  If  the  Region  believes  a 
State  has  not  provided  adequate  public 
participation,  the  guidance  provides 
steps  the  Region  should  take  in  working 
with  a  State  to  provide  for  additional 
public  participation,  and  how  the  State 
or,  if  necessary,  the  Region,  should 
consider  and  address  public  comments 
prior  to  EPA's  approval  or  disapproval 
of  the  list.  Finally,  it  is  important  to 
note  that  nearly  all  of  the  States  already 
have  public  participation  requirements 
under  their  own  State  laws  for  the 
listing  and  TMDL  development 
processes,  and  also  provide  for  public 
notice. 

For  all  of  these  reasons,  EPA  believes 
that  adequate  public  participation 
opportunities  exist  under  the  currently- 


effective  regulations  and  that 
withdrawing  the  July  2000  rule  will  not 
limit  meaningful  public  participation  in 
the  listing  and  TMDL  development 
process. 

One  commenter  stated  that,  by  not 
implementing  the  July  2000  rule,  States 
would  continue  to  have  inadequate 
monitoring  programs  and  continue  to 
develop  lists  of  impaired  waters  based 
on  inadequate  data.  EPA  disagrees.  EPA 
recognizes  that  no  State  has  a  perfect 
monitoring  and  listing  program. 
Monitoring  and  assessment  programs 
are  expensive  to  assemble  and 
implement.  While  the  July  2000  rule 
would  have  clarified  certain  aspects  of 
the  existing  TMDL  regulations  regarding 
listing  methodologies,  that  rule,  by 
itself,  would  not  have  provided  the 
additional  funding  needed  by  many 
States  to  expand  their  monitoring  and 
assessment  programs.  Moreover,  many 
of  the  important  listing  clarifications 
and  improvements  contained  in  the  July 
2000  rule  have  already  been  provided 
to,  and  are  currently  being  implemented 
by.  States,  even  without  the  July  2000 
rule  having  gone  into  effect. 

To  assist  in  implementation  of  the 
currently-effective  TMDL  rules.  EPA 
issued  the  "2002  Integrated  Water 
Quality  Monitoring  and  Assessment 
Report  Guidance"  (November  19,  2001) 
to  promote  a  more  integrated  and 
comprehensive  system  of  accounting  for 
the  nation's  impaired  waters.  The 
guidance  recommends  that  States 
submit  an  "Integrated  Report"  that  will 
satisfy  CWA  requirements  for  both 
section  305(b)  water  quality  reports  and 
section  303(d)  lists.  The  objectives  of 
this  guidance  are  to  strengthen  State 
monitoring  programs,  encourage  timely 
monitoring  to  support  decision  making, 
increase  numbers  of  waters  monitored, 
and  provide  a  full  accounting  of  all 
waters  and  uses.  The  guidance 
encourages  a  rotating  basin  approach  - 
and  strengthened  State  assessment 
methodologies,  and  is  intended  to 
improve  public  confidence  in  water 
quality  assessments  and  303(d)  lists. 
EPA  extended  the  date  for  submission  of 
2002  lists  by  six  months  (66  FR  53044) 
to  allow  States  and  Territories  time  to 
incorporate  some  or  all  of  the 
recommendations  suggested  by  EPA  in 
this  guidance.  Approximately  half  of  the 
States  and  Territories  have  submitted  a 
2002  report  which  incorporates  some  or 
all-of  the  elements  of  this  guidance.  In 
addition,  EPA  also  held  five  stakeholder 
meetings  in  2001  and  2002  to  review 
and  comment  on  a  best  practices  guide 
that  EPA  was  developing  for  States  on 
consolidated  assessment  and  listing 
methodologies.  This  guidance 
("Consolidated  Listing  and  Assessment 
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Methodology — ^Toward  a  Compendium 
of  Best  Practices")  was  released  in  July 
2002.  EPA  is  continuing  to  work  with 
States  to  clarify  and  strengthen  their 
monitoring  programs  and  to  help 
improve  the  quality  and  credibility  of 
their  lists  of  waters  that  require  a  TMDL. 

One  commenter  stated  that 
withdrawing  the  July  2000  rule  would 
continue  "to  make  EPA  and  the  States 
the  target  of  numerous  lawsuits — 
resulting  in  the  courts  driving 
environmental  policy,  rather  than  EPA 
and  the  States."  EPA  does  not  agree     , 
with  this  comment.  EPA  does  not  agree 
that  there  are,  in  the  commenter's 
words,  "weaknesses"  with  the 
currently-effective  TMDL  regiilations 
that  make  the  Agency  any  more 
vulnerable  to  litigation  than  if  it  did  not 
withdraw  the  July  2000  rule.  Indeed,  we 
believe  withdrawing  the  July  2000  rule 
will  render  moot  the  pending  D.C. 
Circuit  Coiul  chedlenge  to  that  rule. 
Before  July  2000,  EPA  was  named  as 
defendant  in  over  30  lawsuits 
challenging  State  lists  and  the  pace  of 
State  TMDL  development.  Since  July 
2000,  only  a  few  such  lawsuits  have 
been  filed,  even  though  the  July  2000 
rule  never  became  effective.  Clearly,  the 
number  of  such  suits  has  declined  as  the 
States  and  EPA  have  done  a  better  job 
under  the  1985/1992  TMDL  rules  to 
establish  Usts  and  TMDLs.  In  addition, 
to  date  only  a  handful  of  lawsuits  have 
been  filed  challenging  any  of  the  more 
than  7,000  TMDLs  that  the  States  or 
EPA  have  established.  Given  these 
numbers,  the  Agency  does  not  believe 
there  is  anything  inherently  litigation- , 
provoking  in  the  currently-effective 
TMDL  rules  and,  based  on  this  record, 
EPA  does  not  believe  that  withdrawing 
the  July  2000  rule  will  result  in 
increased  TMDL  litigation. 

One  commenter  objected  to  • 

withdrawing  the  July  2000  rule  because 
of  concerns  regarding  the  inconsistent 
implementation  of  the  program  under 
the  currently-effective  regulations  and 
EPA  guidance.  EPA  does  not  agree  that 
inconsistent  implementation  of  the 
TMDL  program  is  a  significant  problem. 
Nor,  for  that  matter,  would 
implementation  of  the  July  2000  rule 
remove  all  potential  for  divergent 
implementation  approaches  by  the 
different  States  and  EPA  Regions.  As 
discussed  previously,  since  publication 
of  the  July  2000  rule.  EPA  has  issued 
numerous  detailed  policy  memoranda, 
national  guidance  documents,  technical 
protocol  documents,  and  information  on 
best  management  practices  so  that  States 
can  improve  their  methods  to  monitor 
and  list  impaired  waters,  and  develop 
and  implement  TMDLs  in  a  consistent, 
yet  flexible  way.  A  complete  list  of  these 


guidance  documents  can  be  found  at 
http://www.epa.gov/edocket.  As  noted 
previously.  EPA  has  issued  detailed 
national  guidance  to  EPA  Regions  on 
reviewing  and  approving  lists  and 
TMDLs.  ("EPA  Review  of  2002  Section 
303(d)  Lists  and  Guidelines  for 
Reviewing  TMDLs  Under  Existing 
Regulations  Issued  in  1992"  (May  20, 
2002))  and  is  working  closely  with  all 
the  EPA  Regional  Offices  to  ensure  that 
their  regional  review  and  approval  of 
lists  and  TMDLs  correspond  with  this 
national  policy.  In  Sddition.  EPA  has 
recently  released  a  guidance  on 
"Establishing  Total  Maximiun  Daily 
Load  (TMDL)  Wasteload  Allocations 
(WLAs)  for  Storm  Water  Sources  and 
NPDES  Permit  Requirements  Based  on 
Those  WLAs"  (November  22,  2002). 
This  memorandum  clarifies  EPA's 
policy  on  wasteload  allocations, 
specifically  that  NPDES-regulated  storm 
water  discharges  must  be  included  in 
the  wasteload  allocation  component  of 
the  TMDL  (see  40  CFR  130.2(h))  and 
affirms  EPA's  view  that  an  iterative, 
adaptive  management  BMP  approach  is 
appropriate  for  permitting  such 
discharees. 

EPA  has  also  sponsored  numerous 
TMDL  and  TMDL-related  training 
sessions  and  meetings  to  clarify  and 
provide  detailed  technical  support  to 
the  States  and  Regions  to  help  ensure 
consistency  in  fisting  and  TMDL 
development  [see  EPA's  website  for  a 
complete  list  of  recent  activities:  http:/ 
/  www.epa.gov/owow/tmdl/training.) 
EPA  also  has  made  available  to  the 
public  the  "National  TMDL  Tracking 
System"  (NTTS),  which  includes  all 
State-specific  data  on  approved  303(d) 
lists  and  approved  TMDLs  as  well  as  a 
national  summary  of  impaired  waters 
and  TMDLs  that  have  been  approved  for 
these  waters  [http://www.epa.gov/ 
owow/tmdl/.)  In  addition,  since  the 
Spring  of  2001.  EPA  has  held  regular 
conference  calls  with  EPA  Regions  and 
the  States  to  discuss  and  answer  any 
questions  regarding  the  TMDL  program, 
including  technical  and  policy 
questions.  EPA  believes  that  these 
guidance  documents,  the  National 
TMDL  Tracking  System,  training, 
workshops,  and  close  communication 
with  States  and  EPA  Regional  Offices 
have  improved  the  national  consistency 
in  how  Uie  TMDL  program  is 
implemented  at  both  the  Federal  and 
State  level,  while  accommodating  the 
inherent  variability  in  States'  water 
quality  standards,  land  and  water 
characteristics,  and  available  resources. 

As  to  the  commenter's  point  that 
"there  are  significant  differences 
between  the  July  2000  rule  and  the 
1985. 1992  rule  *   *   *  [that]  cannot 


adequately  be  addressed  through  EPA 
guidance."  EPA  notes  that  its  review  of 
the  currently-effective  TMDL 
regulations  in  light  of  the  July  2000  rule 
is  ongoing.  EPA  has  not  yet  decided 
what,  if  any,  changes  to  propose  to  those 
regulations.  As  it  continues  to  consider 
the  need  for  regulatory  changes,  EPA 
will  consider  the  commenter's 
suggestions  regarding  which  elements 
belong  in  regulation  and  which  may  be 
appropriately  left  to  guidance.  EPA  will 
also  consider  the  commenter's 
suggestion  that  the  Agency  should  allow 
the  public  to  participate  in  the 
development  of  future  program 
guidance. 

One  commenter  said  EPA  had  not 
provided  enough  information  to  allow  it 
to  make  a  "well-reasoned  decision  or 
provide  meaningful  comment  on  EPA's 
proposal  to  withdraw  the  July  2000 
rule."  Nevertheless,  that  commenter  did 
oppose  EPA's  proposed  action.  EPA 
disagrees  with  the  claim  that  it  did  not 
provide  enough  information  for  the 
public  to  provide  meaningful  comment, 
and  given  the  number  of  other 
comments  to  the  proposal  addressing 
EPA's  rationale,  EPA  believes  that  it 
adequately  discussed  its  justification  for 
withdrawing  the  July  2000  rule  in  the 
December  27.  2002,  preamble. 

One  commenter  opposed  withdrawal 
of  the  July  2000  rule  because  it  believed 
that  the  rule  was  "necessary"  te  "aid  in 
the  control  of  nonpoint  source 
pollution."  EPA  disagrees  with  this 
conunent.  EPA  notes  that  there  are 
numerous  existing  Clean  Water  Act 
authorities  and  programs,  supplemented 
by  other  Federal  and  State  programs  and 
initiatives,  that  address  nonpoint  source 
pollution. 

One  commenter  opposed  withdrawal 
of  the  "TMDL  program"  because  it 
believed  "much  time  went  into  the 
planning  of  this  program  to  protect 
waterways  *  •  *  [and]  it  needs  to  be 
tied  into  the  NPDES  permit  program  and 
should  be  customized  to  fit  individual 
permits."  EPA  is  not  siu«  it  fully 
understands  this  comment.  To  the 
extent  the  commenter  is  opposed  to 
withdrawal  of  the  "TMDL  program." 
EPA  notes  that  it  is  only  withdrawing 
the  July  2000  rule,  which  has  never 
become  effective,  and  not  the  TMDL 
program  itself.  EPA  agrees  that  it  took 
much  planning  to  develop  the  July  2000 
rule,  but,  for  the  reasons  already 
discussed  in  this  preamble  and  in  the 
December  27,  2002,  preamble,  EPA  has 
decided  to  withdraw  that  rule, 
regardless  of  the  effort  that  went  into  its 
development.  EPA  also  notes  that  the 
currently-effective  TMDL  program  is 
"tied  into  the  NPDES  permit  program" 
in  that,  among  other  things,  permit 
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effluent  limits  must  be  consistent  with 
the  assumptions  and  requirements  of 
any  available  wasteload  allocation  for 
the  discharge  prepared  by  the  State  and 
approved  by  EPA  pursuant  to  40  CFR 
130.7.  See  40  CFR  122.44(d)(l)(vii)(B). 
Similarly,  40  CFR  122.4(i)  addresses 
what  requirements  must  be  met  for  a 
permit  to  be  issued  to  a  new  source  or 
new  discharger  who  proposes  to 
discharge  a  pollutant  for  which  a  TMDL 
has  been  prepared. 

One  State  commenter,  while 
supporting  withdrawal  of  the  July  2000 
rule,  recommended  that  as  part  of  this 
final  rulemaking  EPA  immediately 
modify  40  CFR  130.7  to  require  State 
303(d)  lists  every  four  (instead  of  every 
two)  years.  As  EPA  continues  to 
consider  whether  and  how  to  revise  the 
TMDL  program,  EPA  will  consider  the 
commenter's  suggestion. 

One  commenter  asked  for  "an 
evaluation  of  potential  changes  from 
rule  making,  implementation  and 
funding  of  Clean  Water  Act  programs 
and  enforcement  relative  to  the  Russian 
River  [California]  *  *   *  (and  an) 
assurance  that  this  regulatory  shift  will 
not  result  in  degradation  of  either  the 
quality  or  quantity  of  our  local 
resoiirces."  The  commenter  did  not 
appear  to  take  a  position  on  the 
proposed  withdrawal  of  the  July  2000 
rule,  and  EPA  believes  this  comment  is 
beyond  the  scope  of  the  proposal  and 
does  not  require  a  response. 

One  electronic  comment  merely 
stated  as  follows:  "We  strongly  oppose 
any  reduction  of  restrictions  on  wetland 
maintenance."  Again,  the  commenter 
did  not  appear  to  take  a  position  on  the 
proposed  withdrawal  of  the  July  2000 
rule,  and  EPA  believes  this  comment  is 
beyond  the  scope  of  the  proposal  and 
does  not  require  a  response. 

More  than  half  the  commenters 
requested  or  encouraged  EPA  to  pursue 
further  rulemaking  once  the  July  2000 
rule  was  withdrawn.  Many  of  these 
commenters  submitted  specific 
recommendations  regarding  how  EPA 
should  structure  a  new  TMDL  rule. 
Some  commenters  requested  that  this 
new  rulemaking  occiir  as  quickly  as 
possible.  One  commenter  said  it 
"supports  EPA's  proposed  withdrawal 
of  the  2000  rule,  assuming  that  EPA 
intends  to  replace  that  rule  in  a  timely 
maimer  with  an  improved  rule  now 
known  as  the  Watershed  Rule."  Another 
commenter  said  it  "will  only  support 
withdrawal  of  the  July  2000  rule  if  EPA 
moves  quickly  to  propose  and 
promulgate  a  Watershed  Rule  that 
provides  a  comprehensive  framework 
for  the  evolving  TMDL  program."  Three 
commenters  who  supported  withdrawal 
of  the  July  2000  rule  advised  against  a 


new  rulemaking  saying  that  it  "would 
be  disruptive  and  would  only  derail 
State  momentum  to  clean  up  our 
waterways."  Two  other  commenters 
cautioned  that  a  new  regulatory 
proposal  "could  slow  needed  progress" 
and  strongly  luged  the  Agency  "not  to 
propose  any  regulatory  or  other  changes 
that  would  cripple  this  vitally  important 
water  clean  up  program." 

In  response  to  these  comments 
regarding  the  future  direction  of  the 
TMDL  program,  EPA  restates  that  it  has 
not  yet  completed  its^valuation 
regarding  whether  and  how  to  revise  the 
currently-effective  TMDL  rules.  Nor  can 
EPA  conunit  to  how  long  it  will  take  to 
complete  that  process.  EPA  is 
committed  to  structuring  a  flexible, 
effective  TMDL  program  that  States, 
territories  and  authorized  tribes  can 
support  and  implement.  EPA  will 
carefully  consider  all  of  the  past  and 
recently-provided  commenters' 
recommendations  as  it  continues  to 
evaluate  whether  and  how  to  revise  the 
currently-effective  TMDL  regulations 
using  new  regulatory  or  non-reg\ilatory 
approaches.  EPA,  to  the  best  of  its 
ability,  will  continue  to  meet  and  share 
information  with  stakeholders  regarding 
this  effort,  and  will  provide  an 
opportunity  for  public  comment  in  a 
separate  Federal  Register  notice  if  the 
Agency  decides  to  move  forward  with  a 
new  rulemaking. 

After  carefully  considering  all  the 
comments  received  in  response  to  its 
December  27,  2002.  proposal,  EPA  is 
today  promulgating  a  final  rule  that 
withdraws  the  July  2000  rule.  EPA  is 
withdrawing  the  July  2000  rule,  rather 
than  allowing  it  to  go  into  effect, 
because  EPA  believes  that  significant 
changes  would  need  to  be  made  to  the 
July  2000  rule  before  it  could  represent 
a  workable  framework  for  an  effective 
TMDL  program.  EPA  needs  additional 
time  beyond  April  2003  to  decide 
whether  and  how  to  revise  the 
currently-effective  regulations 
implementing  the  TMDL  program  in  a 
way  that  will  best  achieve  the  goals  of 
the  CWA,  and  EPA  is  not  sure  how  long 
that  effort  will  take.  In  light  of  the 
significant  progress  States  have  made  in 
the  past  three  years  establishing  TMDLs 
under  the  currently-effective  rules,  EPA 
does  not  believe  that  withdrawing  the 
July  2000  rule  will  impede  States' 
efforts  to  implement  section  303(d)  to 
work  towards  cleaning  up  the  nation's 
waters  and  meeting  water  quality 
standards. 

Today's  final  rule  does  not  change 
any  part  of  the  currently  effective  TMDL 
regulations  promulgated  in  1985,  as 
amended  in  1992,  at  40  CFR  part  130  or 


the  NPDES  regulations  at  parts  122— 
124. 

III.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  (October  4,  1993)),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Paperwork  Reduction  Act  (PRA) 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  sea. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
inforolation;  and  transmit  or  otherwise 
disclose  the  information.  ■. 
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An  Agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control    , 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
based  on  SBA  size  standards;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  After  considering 
the  economic  impacts  of  today's  final 
rule  on  small  entities,  I  certify  that  this 
action,  which  withdraws  the  July  2000 
rule  that  has  not  taken  effect,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Like  the  July  2000  rule,  this  final  rule 
will  not  impose  any  requirements  on 
small  entities.  This  action  withdraws 
the  July  2000  rule,  which  has  never 
taken  effect. 

D.  Unfunded  Mandates  Reform  Act 
(UMRA)  of  1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  tribal 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 


number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  jiltemative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Like  the  July  2000  rule,  today's  final 
rule,  which  withdraws  the  July  2000 
rule  that  has  not  taken  effect,  contains 
no  Federal  mandates  (imder  the 
regulatory  provisions  of  title  n  of  the 
UMRA)  for  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
final  rule  imposes  no  enforceable  duty 
on  any  State,  local  or  Tribal  government 
or  the  private  sector.  Thus,  today's  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA.  For  the 
same  reason,  EPA  has  also  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  This 
action  does  not  impose  any  requirement 
on  any  entity.  There  are  no  costs 
associated  with  this  action.  Therefore, 
today's  rule  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 


This  action  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in 
executive  Order  13132.  It  finalizes  the 
withdrawal  of  the  July  2000  rule,  which 
has  never  taken  effect.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on.  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  It 
withdraws  the  July  2000  rule,  which  has 
never  taken  effect.  Thus.  Executive 
Order  13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 
This  final  rule  is  not  subject  to 
Executive  Order  13045  hecause  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866. 


13614  Federal  Register /Vol.  68,  No.  53  /  Wednesday,  March  19,  2003 /Rules  and  Regulations 


H.  Executive  Order  13211:  Energy 
Effects 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
that  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use."  (66  FR  28355; 
May  22.  2001)  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
This  rule  simply  finalizes  the 
withdrawal  of  the  July  2000  rule  which 
has  never  taken  effect.  We  have 
concluded  that  this  rule  is  not  likely  to 
have  any  adverse  energy  effects. 

1.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voliutary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rulemaking  does  not 
impose  any  technical  standards. 


Therefore,  EPA  is  not  considering  the 
use  of  any  voluntary  consensus 
standards. 

J.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Fairness  Act  of 
1996,  generally  provides  that  before  a 
rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  on  April  18.  2003. 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  122 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 


40  CFR  Part  123 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information.  Air 
pollution  control.  Hazardous  waste, 
Indians-lands,  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

40  CFR  Part  124 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,' Hazardous  waste, 
Indians-lands,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

40  CFR  Part  130 

Environmental  protection.  Grant 
programs— environmental  protection, 
Indians-lands,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  ef  se<7. 

For  the  reasons  stated  in  the 
preamble,  EPA  withdraws  the  final  rule 
amending  40  CFR  parts  9,  122,  123,  124 
and  130  published  July  13,  2000  (65  FR 
43586). 

Dated:  March  13,  2003. 
Christine  T.  Whitman. 

Administrator 

[FR  Doc.  03-6574  Filed  3-18-03;  8:45  am] 
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REMINDERS 

The  items  In  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  19,  2003 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
changes — 

Bioniche  Animal  Health 
USA,  Inc.;  published  3- 
19-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana:  published  2-28-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants  and  cooperative 
agreements;  availability,  etc.: 
Homeless  Providers  Grant 

and  Per  Diem  Program; 

published  3-19-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Downer  cattle  and  dead 
stock  of  cattle  and  other 
species;  potential  bovine 
spongiform 

encephalopathy  pathways; 
risk  reduction  strategies; 
comments  due  by  3-24- 
03;  published  1-21-03  [FR 
03-012101 

Pork  and  pork  products 
imported  from  regions 
affected  with  swine 
vesicular  disease:  pork- 
filled  pasta:  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01213) 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Hawaiian  and  territorial 
quarantine  notices:  and 
plant-related  quarantine, 
foreign: 


Fruits  and  vegetables; 
movement  and 

■   importatk>n;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01211] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Sarvica 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Bkxxj  and  tissue  collection 
at  slaughtering 
establishments;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01752] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine):  ., 

Exotk:  Newcastle  disease; 
quarantine  area 
designations — 
Nevada;  comments  due 
by  3-25-03;  published 
1-24-03  [FR  03-01608) 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

domestk:: 

Mexican  fruit  fly;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01214) 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  >1ealth 
Inspection  Service 

Plant-related  quarantine, 

domestic: 

Mexican  fruit  fly;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01609] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  Natkinal  Interest  Lands 
Conservation  Act;  Title  VIII 
Implementation  (Subsistence 
priority): 

Fish  and  shellfish; 
subsistence  taking; 
comments  due  by  3-28- 
03;  published  2-12-03  [FR 
03-02397] 
Natk>nal  Forest  System  lands: 

Special  use  authorizations; 
comments  due  by  3-24- 
03;  published  1-22-03  [FR 
03-01291] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat,  poultry,  and  egg 
products  inspection  servk:es; 


fee  changes;  comments  due 
by  3-28-03;  published  2-26- 
03  [FR  03^)4393] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Carlbt)ean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexkx)  and  South 
Atlantic  coastal 
migratory  pelagk: 
resources;  comments 
due  by  3-27-03; 
published  3-12-03  [FR 
03-0,5898] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exemption  fishing  permit 
appllcadons;  comments 
due  by  3-27-03; 
published  3-12-03  [FR 
03-05903] 
Nonheasfem  United  States 
fisheries — 

Monkfish;  comments  due 
by  3-24-03;  published 
3-7-03  [FR  03-05172] 
Northeast  multispecies; 
comments  due  by  3-27- 
03;  published  2-25-03 
[FR  03-04332] 
Spiny  dogfish;  comments 
due  by  3-25-03; 
published  3-10-03  [FR 
03-05719] 
Manr>e  mammals: 
InckJental  taking — 
Southern  Califomia;  drift 
glllnet  fishing 
prohibition;  loggerhead 
sea  turtles;  comments 
due  by  3-24-03; 
published  2-12-03  [FR 
03-03494) 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Defer^se  against  or  recovery 
from  terrorism  or  nuclear, 
biological,  chemical,  or 
radiological  attack; 
procurements  of  supplies 
or  servrces;  comments 
due  by  3-28-03;  put>lished 
1-27-03  [FR  03-01687] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Background  checks  for  EPA 

contractors  performing 

services  on-site; 

comments  due  by  3-24- 

03;  published  1-22-03  [FR 

03-01361] 
Air  pollution;  standards  of 
performance  for  new 
statk)nary  sources: 
Volatile  organk:  IkjukJ 

storage  vessels  (indudtng 


those  for  petroleum); 

comments  due  by  3-26- 

03;  published  2-24-03  [FR 

03-04245] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

3-28-03;  published  2-26- 

03  [FR  03-04382] 
Kansas;  comments  due  by 

3-28-03;  published  2-26- 

03  [FR  03-04627] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Michigan;  comments  due  by 

3-26-03;  published  2-24- 

03  [FR  03-04260] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Michigan;  comments  due  by 
3-26-03;  published  2-24- 
03  [FR  03-04261) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  3-27-03;  published 
2-25-03  [FR  03-04256] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  comments 
due  by  3-27-03:  published 
2-25-03  [FR  03-04255] 
Endangered  and  threatened 

species;  pestrckte  regulatk>n; 

comments  due  by  3-25-03; 

published  3-13-03  [FR  03- 

06188] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Arkansas  and  West  Virginia; 

comments  due  by  3-24- 

03;  published  2-19-03  [FR 

03-03951] 
Ftorida;  comments  due  by 

3-24-03;  published  2-19- 

03  [FR  03-03950] 
Oklahoma  and  California; 

comments  due  by  3-24- 

03;  published  2-19-03  [FR 

03-03953) 
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Texas;  comments  due  by  3- 
24-03:  published  2-19-03 
[FR  03-03955] 

Vanous  States;  comments 
due  t>y  3-24-03;  published 
2-19-03  [FR  03-03952) 
Televiskxi  broadcasting: 
Cable  teteviskw  systems- 
Navigation  devices; 
commercial  availability; 
compatitMlity  between 
cable  systems  and 
consumer  electronrcs 
equipment;  comments 
due  by  3-28-03; 
published  1-16-03  [FR 
03-00948] 
Television  stations;  table  of 
assignments: 
Virgin  Islands;  comments 
due  by  3-24-03;  published 
1-28-03  [FR  03-01837] 

FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  Implementation: 
Candidates  opposing  self- 
financed  candidates; 
Increased  contribution  and 
coordinated  party 
expenditure  limits; 
comments  due  by  3-28- 
03;  published  1-27-03  [FR 
03-01546] 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Federal  supply  schedule 
contracts;  State  and  local 
governments  information 
technology  acquisition; 
comments  due  by  3-24- 
03;  published  1-23-03  [FR 
03-01536) 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biological.  chemk:al,  or 
radiological  attack; 
procurements  of  supplies 
or  servk:es;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687] 

GOVERNMENT  ETHICS 
OFHCE 

Privacy  Act;  implementation; 
comments  due  by  3-24-03; 
published  1-22-03  [FR  03- 
01100] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Willamette  River,  Portland,' 
OR;  security  zone; 
comments  due  by  3-24- 
03;  published  1-22-03  [FR 
03-01286) 


HOMELAND  SECURITY 
DEPARTMENT 
Transportation  Security 
Administration 

Alien  holders  of  and 
applicants  for  FAA 
certificates;  threat 
assessments;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01683] 
Citizens  of  United  States  who 
hold  or  apply  for  FAA 
certificates;  threat 
assessments;  comments 
due  by  3-25-03;  putHlshed 
1-24-03  [FR  03-01682] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Safety  and  soundness: 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage  • 
Corporation — 
Financial  and  other 
information;  public 
disclosure;  comments 
due  by  3-24-03; 
published  1-23-03  [FR 
03-01298] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Alaska  Natk>nal  Interest  Lands 
Consen/atjon  Act;  Title  VIII 
lmplementatk}n  (Subsistence 
priority): 

Fish  and  shellfish; 
subsistence  taking; 
comments  due  by  3-28- 
03;  published  2-12-03  [FR 
03-02397] 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Vernal  pool  crustaceans 
and  plants  in  Califomia 
and  Oregon;  comments 
due  by  3-28-03; 
published  3-14-03  [FR 
03-06370] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Immigration  Examinatif>ns 
Fee  Account;  fee 
schedule  adjustment; 
comments  due  by  3-25- 
03;  published  1-24-03  [FR 
03-01853] 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  3-25-03; 
published  1 -24-03,  [FR  03- 
01575] 
LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 
Labor-management  standards: 


l_atx>r  organization  annual 
financial  reports; 
comments  due  l>y  3-27- 
03;  published  2-25-03  [FR 
03-04400] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Undergrourxj  mines — 
Belt  entry  use  as  Intake 
air  course  to  ventilate 
working  sections  and 
areas  where 
mechanized  equipment 
is  t>eing  installed  or 
removed;  safety 
standards;  comnrtents 
due  by  3-28-03; 
published  1-27-03  [FR 
03-01307] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biological,  ctiemical,  or 
radiological  attack; 
procurements  of  supplies 
or  services;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687) 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Involuntary  lk)uldatk)n 
regulatkxi — 
Swap  agreements; 
treatment  as  qualified 
finarKial  contracts  in 
lk]uidation  or 
conservatorship; 
comments  due  by  3-28- 
03;  published  2-26-03 
[FR  03-04444] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04107] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirenDents: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04108] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules,  etc.: 


Enhanced  flight  vision 
systems;  comments  due 
by  3-27-03;  published  2- 
10-03  [FR  03-03265] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airmen  certification: 
Ineligibility  for  aimien 
certificate  t>ased  on 
security  grounds; 
comments  due  by  3-25- 
03;  published  1-24-03  [FR 
03-01681] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospatiale;  comnr>ents  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04168] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  3- 
25-03;  published  1-24-03 
'     [FR  03-01304] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Eurocopter  France; 
comments  due  by  3-24- 
03;  published  1-21-03  [FR 
03-01191] 

Gulf  stream  Aerospace; 
comments  due  by  3-24- 
03;  published  2-21-03  [FR 
03-04166] 

Israel  Aircraft  Industries. 
Ltd.;  comments  due  by  3- 
24-03;  published  2-21-03 
[FR  03-04167] 

Pilatus  Aircraft  Ltd.; 
comments  due  by  3-26- 
03;  published  2-19-03  [FR 
03-03871] 

Rolls-Royce  pfc;  comments 
due  by  3-28-03;  put>lished 
1-27-03  [FR  03-01676] 

Class  D  and  Class  E 
airspace;  comments  due  by 
3-25-03;  published  2-10-03 
[FR  03-03267] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  D  and  Class  E 
airspace;  comments  due  by 
3-25-03;  published  2-10-03 
[FR  03-03266] 

Class  E  airspace;  comments 
due  by  3-25-03;  published 
2-19-03  [FR  03-03967] 


VI 
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TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Rearview  mirrors — 
Convex  mirrors  on 
commercial  trucks  and 
other  vehicles: 
comments  due  by  3-24- 
03;  published  1-22-03 
[FR  03-01353] 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 

Alexandria  Lakes.  MN; 
comments  due  by  3-24- 
03;  published  1-23-03  (FR 
03-01527] 
Alcoholic  beverages: 

Labeling  and  advertising; 
organic  claims;  comments 
due  by  3-27-03;  published 
12-27-02  [FR  02-32614] 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

lrHX)me  taxes: 
Controlled  foreign 
partnerships;  filing 
requirements;  cross- 
reference;  comments  due 
by  3-24-03;  published  12- 
23-02  [FR  02-32151] 
Principal  residence  sale  or 
exchange;  reduced 
maximum  exclusion  of 
gain;  cross-reference; 
comments  due  by  3-24- 
03;  published  12-24-02 
[FR  02-32279] 
TREASURY  DEPARTMENT 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Suspicious  transactions; 
mutual  funds  reporting 
requirements;  comments 
due  by  3-24-03; 
published  1-21-03  [FR 
03-01174] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  cunent 
session  of  Congress  which 
have  become  Federal  laws,  it 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Sen/ice)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Otfrce,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


H.R.  395/P.L.  108-10 

Do-Not-Call  ImplementatkHi 
Act  (Mar.  11,  2003;  117  Stat. 
557) 

Last  List  March  10,  2003. 
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Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

RULES 

Safe  Explosives  Act;  implementation,  13767-13793 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Aerospace  Vehicle  Systems  Institute  Cooperative,  13730 

Army  Department 

See  Engineers  Corps 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Wallula-McNary  Transmission  Line  Project  and  Wallula 
Power  Project,  WA,  13696 

Census  Bureau 

NOTICES 

Meetings: 
Professional  Associations  Census  Advisory  Committee. 
13668-13669 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
ICD-9-CM  Coordination  and  Maintenance  Committee, 

13712 
National  Institute  for  Occupational  Safety  and  Health— t 
Respiratory  devices  used  to  protect  workers  in 
hazardous  environments.  13712-13714 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13714—13717 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Louisiana.  13668 
Mississippi,  13668  '    • 


Coast  Guard 

RULES 

Anchorage  regulations: 

Louisiana.  13629-13630 
Regattas  and  marine  parades: 

Safety  at  Sea  Seminar.  Severn  River.  MD,  13628-13629 
PROPOSED  RULES 
Drawbridge  operations: 

New  Jersey.  13641-13643 
Ports  and  waterways  safety: 
Chesapeake  Bay,  MD  and  tributaries;  safety  and  security 

zones,  13649-13652 
Cove  Point  Liquified  Natural  Gas  Terminal,  Chesapeake 

Bay,  MD;  safety  aijd  security  zones,  13647-13649 
Lond  Island  Sound  Marine  Inspection  and  Captain  of 
Port  Zone.  CT;  regulated  navigation  area  and  safety 
and  security  zones.  13643-13647 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

f 

Copyright  Office,  Library  of  Congress 

PROPOSED  RULES 

Copyright  office  and  procedures: 
Access  control  technologies;  circumvention  of  copyright 

protection  systems;  prohibition  exemption;  public 

hearing.  13652-13653 

Customs  Service 

RULES 

Vessels  In  foreign  and  domestic  trades: 
Large  yachts  imported  for  sale;  duty  deferral,  13623- 
13626 
PROPOSED  RULES 
Customs  bonds: 
Importation  and  entry  bond  conditions  regarding  other 
agency  documentation  requirements;  withdrawn. 
13638 
Merchandise,  special  classes,  and  financial  and  accounting 
procedures: 
Patent  Survey  Program;  discontinuation,  13636-13638 

Defense  Department 

See  Engineers  Corps 

Education  Department 

PROPOSED  RULES 

Elementary  and  secondary  education: 
Disadvantaged  children;  academic  achievement 
improvement,  13795-13801 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Vocational  and  adult  education — 

Smaller  Learning  Communities  Program,  13689-13696 

Employment  Standards  Administration 

NOTICES 

Agency  information  collet:tion  activities;  proposals, 
submissions,  and  approvals,  13730-13731 
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Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 
Meetings: 
Coastal  Engineering  Research  Board,  13688-13689 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Mississippi.  1363Q-13633 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  13633-13634 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
California.  13653-13657 
NOTICES 

Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  designations,  etc. — 

Minergy  Detroit  LLC;  glass  aggregate  facility 

construction,  Wayne  County,  MI.  13701-13702 
Meetings: 

Gbod  Neighbor  Environmental  Board.  13702-13703 
Pesticide,  food,  and  feed  additive  petitions: 
Bayer  CropScience,  13703-13708 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

General  Electric  Aircraft  Engines,  13618-13619 
Standard  instrument  approach  procedures,  13619-13623 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13708 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  13708-13709 

Federal  Energy  Regulatory  Commission 

NOTICES   • 

Electric  rate  and  corporate  regulation  filings: 

Bowie  Power  Station,  LLC,  et  al.,  13698-13699 
Environmental  statements;  availability,  etc.: 

El  Paso  Corp.,  13699-13701 
Meetings: 

Natural  gas  price  information;  technical  conference, 
13701 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gulf  Transmission  Co.,  13696 

Dominion  Transmission,  Inc.,  et  al.,  13697 

KO  Transmission  Co.,  13697 

Northern  Natural  Gas  Co.,  13697-13698 

Questar  Pipeline  Co.,  13698 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  13709 


Formations,  acquisitions,  and  mergers,  13709 
Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings:  Sunshine  Act,  13709-13710 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13757-13758 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 

Ventura  marsh  milk-vetch,  13663-13664 
Recovery  plans — 

Loggerhead  sea  turtle,  13662-13663 
NOTICES 

Endangered  and  threatened  species: 
Incidental  take  permits — 

Bastrop  County,  TX;  Houston  toad,  13718-13719 
Recovery  plans — 
Red-cockaded  woodpecker,  13719-13720 
Environmental  statements;  notice  of  intent: 
Oregon;  western  snowy  plover;  Pacific  Coast  population, 

13720-13721 
South  Bay  Salt  Ponds  Initial  Stewardship  Project,  CA, 
13721-13724 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Pyrantel  pamoate  paste,  13626-13627 
PROPOSED  RULES 

Medical  devices: 
General  and  plastic  surgery  devices — 
Silicone  sheeting;  classification,  13639-13641 

Foreign  Agricultural  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Agricultural  Policy  Advisory  Committee  for  Trade  and 

Agricultural  Technical  Advisory  Committees  for 

Trade,  13665-13666 

Forest  Service 

NOTICES 

Ejivironmental  statements;  notice  of  intent: 
Umpqua  National  Forest.  OR,  13666-13667 

Meetings: 

Land  Between  the  Lakes  Advisory  Board,  13667-13668 

General  Services  Administration 

NOTICES 
Federal  travel: 
eTravel  initiative,  13710-13711 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 
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NOTICES 

Health  insurance  reform: 
Health  Insurance  Portability  and  Accountability  Act  of 
1996— 
Health  information  privacy  complaints;  submission 
addresses,  13711-13712 

Homeland  Security  Department 

See  Coast  Guard 

Indian  Affairs  Bureau 

NOTICES 

Indian  tribes,  acknowledgment  of  existence  determinations, 
etc.: 
Western  Cherokee,  Arkansas/Lquisiana  Territories,  et  al., 
13724-13725 

1 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
PROPOSED  RULES 

Surface  coal  mining  hearings  and  appeals;  special  rules, 
13657-13661 

International  Trade  Administration 

NOTICES 
Antidumping: 
Glycine  from — 

China,  13669-13672  "    " 

Granular  polytetrafluoroethylene  resin  from — 

Italy,  13672-13674 
Pol5rvinyl  alcohol  from — 

China,  13674-13681 

Korea,  13681-13686 
Stainless  steel  sheet  and  strip  in  coils  from — 

Mexico,  13686-13688 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  13727 

Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

See  Antitrust  Division 

NOTICES 

Executive  Office  for  Immigration  Review: 

Class  action  settlements — 

Barahona-Bomez  v.  Ashcroft,  13727-13729 
Pollution  control;  consent  judgments:  ' 

Lion  Oil  Co.,  13729 

Re-Solve,  Inc.,  13729 

Labor  Department 

See  Employment  Standards  Administration 

See  Labor  Statistics  Bureau 

See  Occupational  Safety  and  Health  Administration 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13731-13732 

Land  Management  Bureau 

NOTICE&- 

Meetings: 
Resource  Advisory  Councils — 
Northwest  Colorado,  13721 


Public  land  orders: 

Colorado,  13725-13726 

Oregon,  13726 
Survey  plat  filings: 

Oregon  and  Washington,  13726-13727 

LilMwy  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Sargeant  Marine,  Inc.,  13755-13757 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: . 
Interagency  acquisitions;  use  authority,  13634 

National  Oceanic  and  Atmosptieric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod, 13635 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Recovery  plans — 

Loggerhead  sea  turtle,  13662-13663 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
National  Coral  Reef  Action  Strategy;  comment  request, 
13688 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Pennsylvania,  13668 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Saxton  Nuclear  Experimental  Corp.  et  al.,  13733-13735 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13732-13733 

Ocean  Policy  Commission 

NOTICES 

Meetings,  13735'  . 

PutMic  Debt  Bureau 

See  Fiscal  Service 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  13743-13745 

Cinciimati  Stock  Exchange,  Inc.,  13745 

National  Association  of  Securities  Dealers,  Inc.,  13745 — 
13750 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  13735-13736 

Timothy  Plan  et  al.,  13736-13743 


VI 
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State  Department 

RULES 

Visas;  immigrant  documentation: 
Hong  Kong  residents;  extended  visa  validity  benefits, 

13627-13628 
Immediate  relatives,  definition;  widows  and  children  of 

victims  of  September  11,  2001  terrorist  attacks,  13628 
New  or  replacement  visas  issuance.  13627 
Visas;  nonimmigrant  documentation: 
Members  of  observer  missions  to  United  Nations;  visa 
fees  waived.  13627 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
English  Language  Fellow  Program  2004-2005.  13750- 

13753 
South  Pacific  .Scholarship  Program.  1375.3-13755 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Substance  Abuse  Treatment  Center — 
Substance  abuse  treatment  and  HIV/AIDS  services. 
13717-13718 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13758-13765 

Transportation  Department 

See  Federal  Aviation  Administration 


See  Maritime  Administration 

Treasury  Department 

See  Customs  Service 

See  Fiscal  Service 

See  Thrift  Supervision  Office 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  13765 


Separate  Parts  In  This  Issue 

Part  II 

Justice  Department.  Alcohol,  Tobacco.  Firearms,  and 
Explosives  Bureau,  13767-13793 

Part  III 

Education  Department,  13795-13801 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  989 

[Docket  No.  FV03-989-2  FIR] 

Raisins  Produced  From  Grapes  Grown 
in  Cailfomia;  Temporary  Suspension 
of  a  Provision,  and  Extension  of 
Certain  Deadlines  Under  the  Raisin 
Diversion  Program 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  regarding  the  raisin  diversion 
program  (RDP)  as  specified  under  the 
Federal  marketing  order  for  California 
raisins  (order).  The  order  regulates  the 
handling  of  raisins  produced  from 
grapes  grown  in  California  and  is 
administered  locally  by  the  Raisin 
Administrative  Committee  (RAC).  The 
interim  final  rule  temporarily 
suspended  a  November  30  deadline  for 
announcing  a  2003  RDP,  and  extended 
certain  deadlines  within  the  2002-03 
crop  year  concerning  the  RDP  specified 
in  the  order's  regulations.  Changes 
beginning  with  a  2003  RDP  were 
recommended  by  the  RAC.  This  action 
was  needed  to  provide  flexibility  in 
implementing  the  existing  as  well  as 
any  new  provisions  of  a  2003  RDP.  This 
action  also  allowed  for  necessary  review 
and  evaluation  of  proposed  provisions 
for  such  a  program.  The  December  15 
deadline  for  redemption  of  diversion 
certificates  for  the  2002  RDP  was  also 
extended,  given  the  lack  of  sales  of 
those  certificates. 
EFFECTIVE  DATE:  April  21,  2003. 
FOR  FURTHER  mFORMATKW  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237.  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATK)N:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agriculttiral 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  coimection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 


review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  to  temporarily 
suspend  an  order  provision  concerning 
the  November  30  deadline  by  which  the 
RAC  must  announce  a  RDP,  and  extends 
related  deadlines  specified  under  the 
order's  regulations  concerning  the  2003 
diversion  program.  Changes  beginning 
with  a  2003  RDP  were  recommended  by 
the  RAC.  This  action  was  needed  to 
provide  flexibility  in  implementing  the 
existing  as  well  as  any  new  provisions 
of  a  2003  RDP.  This  action  also  allowed 
for  necessary  review  and  evaluation  of 
proposed  provisions  for  such  a  program. 
This  rule  also  continues  in  effect  the 
action  that  extended  the  December  15 
redemption  deadline  for  diversion 
certificates  for  the  2002  Natiu^  (sun-  - 
dried)  Seedless  (NS)  RDP,  given  the  lack 
of  sales  of  those  certificates.  At  a 
meeting  on  November  26,  2005,  the  RAC 
extended  that  deadline  until  February  3, 
2003. 

Volume  Regulation  Provisions 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  raisin  crop 
may  be  sold  by  handlers  to  any  market 
(free  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (reserve)  for  the  account 
of  the  RAC.  Reserve  raisins  are  disposed 
of  through  various  programs  authorized 
under  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  RAC  to 
handlers  for  free  use  or  to  replace  part 
of  the  free  tonnage  they  exported; 
carried  over  as  a  hedge  against  a  short 
crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  Net  proceeds 
&t)m  sales  of  resOTve  raisins  are 
ultimately  distributed  to  producers. 

Raisin  Diversion  Program 

The  RDP  is  another  program 
concerning  reserve  raisins  authorized 
under  the  order  and  may  be  used  as  a 
means  for  controlling  overproduction. 
Authority  for  the  program  is  provided  in 
§  989.56  of  the  order.  Paragraph  (e)  of 
that  section  provides  authori^  for  the 
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RAC  to  establish,  with  the  approval  of 
USDA.  such  rules  and  regulations  as 
may  be  necessary  for  the 
implementation  and  operation  of  a  RDP. 
Accordingly,  additional  procedures  and 
deadlines  are  specified  in  §989.156. 

Prior  to  implementation  of  the  interim 
final  rule  (67  FR  71072;  November  29. 
2002).  these  sections  required  the  RAC 
to  meet  bjt  November  30  each  crop  year 
to  review  raisin  data,  including 
information  on  production,  supplies, 
market  demand,  and  inventories.  If  the 
RAC  determines  that  the  available 
supply  of  raisins,  including  those  in  the 
reserve  pool,  exceeds  projected  market 
needs,  it  can  decide  to  implement  a 
diversion  program,  and  announce  the 
amount  of  tonnage  eligible  for  diversion 
during  the  subsequent  crop  year. 
Producers  who  wish  to  participate  in 
the  RDP  must  submit  an  application  to 
the  RAC.  Approved  producers  curtail 
their  production  by  vine  removal  or 
some  other  means  established  by  the 
RAC.  Such  producers  receive  a 
certificate  the  following  fall  from  the 
RAC  which  represents  the  quantity  of 
raisins  diverted.  Producers  sell  these 
certificates  to  handlers  who  pay 
producers  for  the  free  tonnage 
applicable  to  the  diversion  certificate 
minus  the  established  harvest  cost  for 
the  diverted  tonnage.  Handlers  redeem 
the  certificates  by  presenting  them  to 
the  RAC,  and  paying  an  amount  equal 
to  the  established  harvest  cost  plus 
payment  for  receiving,  storing, 
fumigating,  handling,  and  inspecting  the 
tonnage  represented  on  the  certificate. 
The  RAC  then  gives  the  handler  raisins 
from  the  prior  year's  reserve  pool  in  an 
amount  equal  to  the  tonnage 
represented  on  the  diversion  certificate. 
The  new  crop  year's  volume  regulation 
percentages  are  applied  to  the  diversion 
tonnage  acquired  by  the  handler  (as  if 
the  handler  had  bought  raisins  directly 
from  a  producer). 

Extension  of  Deadlines  for  2003 
Diversion  Program 

The  California  raisin  and  grape 
industries  continue  to  be  plagued  by 
burdensome  supplies  and  severe 
economic  conditions.  Industry  members 
have  been  reviewing  various  options  to 
help  address  some  of  these  concerns. 
The  RAC  has  also  been  reviewing 
options  to  help  the  industry  address 
these  issues  through  the  marketing 
order. 

At  its  October  15.  2002,  meeting,  the 
RAC  recommended  modifications  to  the 
RDP  that  were  intended  to  significantly 
reduce  the  industry's  oversupply  and 
improve  producer  returns.  Some 
revisions  were  proposed  by  the  RAC's 
Executive  Committee  at  follow-up 


meetings  on  October  24  and  November 
4,  2002.  The  RAC  hoped  to  have  its 
recommended  changes  in  effect  for  the 
2003  diversion  program,  if 
recommended  by  the  RAC  and  approved 
by  USDA.  Thus,  temporarily  suspending 
the  November  30  deadline  in  the  order 
for  the  RAC  to  announce  a  2003  RDP. 
and  extending  other  deadlines  in  the 
regulations  were  needed  to  provide 
flexibility  in  implementing  the  existing 
as  well  as  any  new  provisions  of  a  2003 
RDP.  This  action  also  allowed  for 
necessary  review  and  evaluation  of 
provisions  for  such  a  program. 

The  RAC  met  on  December  12.  2002. 
to  review  the  Executive  Committee's 
changes  and  proposed  program.  The 
RAC  ultimately  recommended  specific 
changes  to  the  order's  regulations  that 
could  apply  to  any  future  RDP.  These 
changes  were  published  in  an  interim 
final  rule  on  January  28.  2003  (68  FR 
4079). 

Specifically,  the  words  "On  or  before 
November  30  of  "  in  §  989.56(a)  were 
suspended  until  July  31,  2003,  which  is 
the  end  of  the  2002-03  crop  year.  The 
November  30  date  was  also  specified  in 
§  989.156(a)  of  the  order's  regulations. 
The  interim  final  rule  added  a  proviso 
to  §  989.156(a)  that  allowed  the  RAC  to 
extend  this  date  for  the  2003  diversion 
program  to  a  later  date  during  the  2002- 
03  crop  year.  Similar  provisos  were 
added  that  allowed  the  RAC  to  extend 
the  following  dates  in  §  989.156  for  the 
2003  diversion  program:  the  December 
20  date  specified  in  paragraph  (b) 
whereby  producers  must  submit 
applications  to  the  RAC  to  participate  in 
a  RDP;  the  January  12  date  specified  in 
paragraph  (c)  whereby  producers  must 
submit  corrected  applications  to  the 
RAC;  and  the  January  15  date  specified 
in  paragraph  (a)  whereby  the  RAC  can 
allocate  additional  tonnage  to  a  RDP. 
Section  989.56(a)  and  §989.156  were 
modified  accordingly. 

Ultimately,  the  RAC  recommended  a 
2003  RDP  on  January  29.  2003.  and 
USDA  approved  the  program  on 
February  7.  2003.  Producer  applications 
were  due  to  the  RAC  office  on  March  3, 
2003.  and  corrected  applications  were 
due  March  17,  2003.  Additional  tonnage 
may  be  allotted  to  the  RDP  through  May 
1.  2003. 

Extension  of  Redemption  Deadline  for 
2002  Diversion  Program 

Prior  to  implementation  of  the  interim 
final  rule.  §  989.156(k)  of  the  order's 
regulations  specified  that  handlers  must 
redeem  diversion  certificates  by 
December  15  of  the  crop  year  for  which 
they  were  issued.  The  value  of  the  free 
tonnage  represented  on  NS  raisin 
diversion  certificates  has  historically 


been  based  on  a  free  tonnage  field  price 
negotiated  by  the  Raisin  Bargaining 
Association  (RBA)  and  industry 
handlers.  As  of  December  15,  2002,  a 
2002  RBA  field  price  had  not  yet  been 
established,  and  most  certificates  had 
not  been  sold  by  producers.  Therefore. 
§  989.156(k)  vvas  modified  to  specify 
that,  for  the  2002  NS  RDP.  the  December 
15  redemption  deadline  may  be 
extended  by  the  RAC  to  a  later  date 
within  the  2002-03  crop  year.  As 
previously  stated,  at  a  meeting  on 
November  26,  2002.  the  RAC  extended 
that  deadline  until  February  3,  2003. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  hanalers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4.500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  that 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  aimual  sales  estimated 
to  be  at  least  $5,000,000.  and  the 
remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

This  rule  continues  in  effect  an 
interim  final  rule  that  temporarily 
suspended  a  provision  specified  in 
§  989.56(a)  of  the  order  regarding  the 
November  30  deadline  by  which  the 
RAC  must  aimounce  a  2003  RDP.  and 
extended  related  deadlines  in  §  989.156 
applicable  to  the  2003  diversion 
program.  This  rule  also  continues  in^ 
effect  the  interim  final  rule's  extension 
of  the  December  1 5  redemption 
deadline  for  2002  RDP  certificates. 
Under  a  RDP,  producers  receive 
certificates  from  the  RAC  for  curtailing 
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their  production  to  reduce  burdensome 
supplies.  The  certificates  represent 
diverted  tonnage.  Producers  sell  the 
certificates  to  handlers  who,  in  turn, 
redeem  the  certificates  with  the  RAC  for 
raisins  from  the  prior  year's  reserve 
pool.  Authority  for  these  changes  to  the 
regulations  is  provided  in  §  989.56(e)  of 
the  order. 

Regarding  the  impact  of  this  action  on 
affected  entities,  the  suspension  of  the 
November  30  meeting  date  and  related 
extensions  applicable  to  the  2003 
diversion  program  were  needed  to 
provide  flexibility  in  implementing  the 
existing  as  well  as  any  new  provisions 
of  a  2003  RDP.  This  action  also  allowed 
necessary  review  and  evaluation  of 
proposed  provisions  for  such  a  program. 
Changes  begiiming  with  a  2003  RDP 
were  recommended  by  the  RAC. 
Ultimately,  the  RAC  recommended  a 
2003  RDP  on  January  29.  2003.  and 
USDA  approved  the  program  on 
February  7.  2003.  Producer  applications 
were  due  to  the  RAC  office  on  March  3. 
2003.  and  corrected  applications  were 
due  March  17.  2003.  Additional  tonnage 
may  be  allotted  to  the  RDP  through  May 
1.  2003. 

Extending  the  December  15  deadline 
for  the  redemption  of  2002  NS  RDP 
certificates  was  necessary,  given  the 
lack  of  sales  of  such  certificates.  The 
deadline  was  extended  until  February  3, 
2003.  Producers  had  more  time  to  sell 
their  certificates  to  handlers,  and 
handlers  had  more  time  to  redeem  the 
certificates  with  the  RAC.  Equity 
holders  in  the  2001  NS  reserve  pool 
benefited  fi-om  the  extension.  A  2002 
field  price  for  NS  raisins  was 
established  in  early  January  2003.  and 
more  transactions  regarding  the  RDP 
certificates  were  completed.  Producers 
earned  income  when  they  sold  the 
certificates  to  handlers.  Handlers 
redeemed  the  certificates  for  reserve 


raisins.  Finally,  equity  holders  in  the 
2002  NS  reserve  pool  earned  some 
return  for  the  raisins  allotted  to  the  RDP. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  handlers. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirement  referred  to  in  this  rule  (i.e., 
the  RDP  application)  has  been  approved 
previously  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  Control 
No.  0581-0178.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  Finally,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule.  USDA  initiated  this  action  to 
facilitate  administration  of  the  order  and 
help  the  raisin  industry  through  this 
difficult  time. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  November  29.  2002  (67  FR 
71072).  Copies  of  the  rule  were  mailed 
by  RAC  staff  to  all  RAC  members  and 
alternates,  the  RBA,  handlers,  and 
dehydrators.  In  addition,  the  rule  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register  and 
USDA.  That  rule  provided  for  a  60-day 
comment  period  that  ended  on  January 
28.  2003.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  and  other  available 


information,  it  is  hereby  found  that  the 
order  provision  temporarily  suspended 
does  not  tend  to  effectuate  the  declared 
policy  of  the  Act.  It  is  further  found  that 
the  continued  extension  of  the 
deadlines  specified  in  this  rule  tends  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  CFR  part  989  which  was 
published  at  67  FR  71072  on  November 
29.  2002,  is  adopted  as  a  final  rule 
without  change. 

Dated:  March  14,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  0.1-6667  Filed  3-19-03;  8:45  am) 
BN.UNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1000, 1001, 1005, 1006, 
1007, 1030, 1032, 1033, 1124, 1126, 
1131,  and  1135 

[Docket  No.  AO-14-A69,  et  al.:  DA-00-03] 

Milk  In  the  Northeast  and  Other 
Marketing  Areas:  Order  Amending  the 
Orders;  Correction 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule:  correction. 


7  CFR  part 


1001 
1005 
1006 
1007 
1030 
1032 
1033 
1124 
1126 
1131 
1135 


Marketing  area 


Northeast 

Appalachian 

Florida  

Southeast  

Upper  Midwest  ...... 

Central 

Mideast 

Pacific  Northwest  .. 

Southwest 

Arizona-Las  Vegas 
Westem  


AONos 


AO-14-A69 
AO-388-A11. 
AO-356-A34. 
AO-366-A40. 
AO-361-A34 
AO-313-A43. 
AO-166-A67. 
AO-368-A27 
AO-231-A65. 
AC>-271-A35 
AO-380-A17. 


summary:  The  Agricultural  Marketing  . 
Service  is  correcting  the  final  rule  that 
appeared  in  the  Federal  Register  of 
February  12.  2003.  which  amended  all 
Federal  milk  marketing  orders  based  on 


evidence  received  at  a  hearing  held  May 
8-12.  2000.  in  Alexandria.  Virginia.  The 
document  was  published  with  an 
inadvertent  error  in  Part  1030  regarding 
the  computation  of  the  statistical  ' 


uniform  price  for  milk.  This  docket 
corrects  the  error.  '^-^^ 

EFFECTIVE  DATE:  April  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clifford  M.  Carman.  Associate  Deputy 
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Administrator,  Order  Formulation  and 
Enforcement.  USDA/AMS/Dairy 
Programs,  Stop  0231-Room  2968,  1400 
Independence  Avenue.  SW.. 
Washington,  DC  20250-0231,  (202)  720- 
6274.  e-mail:  cIifford.corman@usda.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
final  rule  beginning  on  page  7063  of  the 
Federal  Register  for  Wednesday- 
February  12.  2003  (68  FR  7063).  in  the 
third  column  on  page  7066,  in 
§  1030.62,  paragraph  (h)  is  corrected  by 
removing  the  word  "butterfat"  after  the 
word  "producer". 

Dated:  March  14.  200.3. 
A.).  Yates, 

Administrator,  Agricultural  Marketing 
Ser\'ice. 
|FR  Doc.  03-6665  Filed  3-19-03;  8:45  ami 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-4&-AD;  Amendment  39- 
13090;  AD  2003-06-03] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Aircraft  Engines  CT7  Series 
Turboprop  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  General  Electric 
Aircraft  Engines  (GEAE)  CT7  series 
turboprop  engines.  This  amendment 
requires  initial  and  repetitive 
inspections  of  the  propeller  gearbox 
(PGB)  oil  filter  impending  bypass  button 
(IBB)  for  extension  (popping),  requires 
follow-on  inspections,  maintenance, 
and  replacement  actions  if  the  PGB  oil 
filter  IBB  is  popped,  and  if  necessary, 
replacement  of  the  PGB  with  a 
serviceable  PGB.  In  addition,  this 
amendment  requires  replacement  of 
certain  left-hand  and  right-hand  idler 
gears  at  time  of  overhaul  of  PGBs,  and 
the  replacement  of  certain  SN  PGBs 
before  accumulating  2,000  flight  hours. 
This  amendment  is  prompted  by  an  on- 
going investigation  that  concluded  that 
low-time  PGB  removals  are  due  to 
accelerated  wear  of  the  PGB  idler  gears, 
rather  than  improperly  hardened  PGB 
input  pinions.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
separation  of  PGB  left-hand  and  right- 
hand  idler  gears,  which  could  result  in 


uncontained  PGB  failure  and  internal 
bulkhead  damage,  possibly  prohibiting 
the  auxiliary  feathering  system  from 
fullv  feathering  the  propeller  on  certain 
PGBs. 

DATES:  Effective  April  24.  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  24,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Aircraft  Engines 
CT7  Series  Turboprop  Engines,  1000 
Western  Ave,  Lynn.  MA  01910; 
telephone  (781)' 594-3140,  fax  (781) 
594-4805.  This  information  may  he 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone (781)  238-7146; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
certain  GEAE  CT7  series  turboprop 
engines  was  published  in  the  Federal 
Register  on  June  13,  2002  (67  FR  40623). 
That  action  proposed  to  require  initial 
and  repetitive  inspections  of  the  PGB  oil 
filter  IBB'for  extension  (popping), 
follow-on  inspections,  maintenance, 
and  replacement  actions  if  the  PGB  oil 
filter  IBB  is  popped,  and  if  necessary, 
replacement  of  the  PGB  with  a 
serviceable  PGB.  In  addition,  that  action 
proposed  to  require  replacement  of 
certain  left-hand  and  right-hand  idler 
gears  at  time  of  overhaul  of  PGBs,  and 
the  replacement  of  certain  SN  PGBs 
before  accumulating  2,000  flight  hours 
in  accordance  with  GEAE  CT7 
Turboprop  Service  Bulletin  CT7-TP  S/ 
B  72-0453,  dated  July  27,  2001  and 
GEAE  CT7  Turboprop  Service  Bulletin 
CT7-TP  S/B  72-0452.  dated  July  27, 
2001. 

Comments 

Interested  persons  have  been  afforded 
ah  opportunity  to  participate  in  the  , 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 


public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  150  engines 
of  the  affected  design  installed  on 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  AD.  The  FAA  estimates 
that  each  IBB  inspection  would  take 
approximately  0.25  work  hours  per 
engine,  and  the  average  labor  rate  is  $60 
per  work  hour.  Inspection  and 
replacement  of  idler  gears  would  take 
approximately  four  work  hours  per 
engine  at  time  of  PGB  overhaul. 
Replacement  cost  for  idler  gears  per 
PGB  is  estimated  to  be  §140,670. 
Replacement  of  a  PGB  would  take 
approximately  48  hours.  Therefore,  the 
total  cost  of  the  AD  to  U.S.  operators 
would  be  approximately  $21,138,750. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  riational  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034." February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal. Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2003-06-03  General  Electric  Aircraft 

Engines;  Amendment  39-13090.  Docket 
No.  99-NE-48-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  General  Electric  Aircraft 
Engines  (GEAE)  CT7  series  turfraprop 
engines,  with  propeller  gearboxes  (RGBs) 
identified  by  serial  nural>er  (SN)  in  Table  1 
of  GEAE  CT7  Turboprop  Service  Bulletin 
CT7-TP  S/B  72-0452,  dated  July  27,  2001. 
These  engines  are  installed  on  but  not 
limited  to  SAAB  340  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and,  if  the  unsafe  condition  has  not  been 


eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  alreAly  done. 

To  prevent  separation  of  PGB  left-hand  and 
right-hand  idler  gears,  which  could  result  in 
uncontained  PGB  failure  and  internal 
bulkhead  damage,  possibly  prohibiting  the 
auxiliary  feathering  system  from  fully 
feathering  the  propeller  on  certain  PGBs.  do 
the  following: 

(a)  Inspect  the  PGB  oil  filter  impending 
bypass  button  (IBB)  for  extension  in 
accordance  with  the  following  schedule: 

(1)  Initially  inspect  \yithin  50  hours  time- 
in-service  (TIS)  after  the  effective  date  of  this 
AD. 

(2)  Thereafter,  inspect  each  operational 
day. 

(b)  If  the  PGB  oil  filter  IBB  is  extended, 
replace  the  oil  filter  and  perform  follow-on 
inspections  in  accordance  with  3.  A  of  the 
Accomplishment  Instructions  of  GEAE  CT7 
Turboprop  Service  Bulletin  CT7-TP  S/B  72- 
0453.  dated  July  27,  2001. 

(c)  At  the  next  return  of  the  PGB  to  a  CT7 
turt)oprop  overhaul  facility  after  the  effective 
date  of  this  AD,  replace  left-hand  and  right- 
hand  idler  gears  in  accordance  with  the 
Accomplishment  Instructions  of  GEAE  CT7 
Turboprop  Service  Bulletin  CT7-TP  S/B  72- 
0452,  dated  July  27,  2001. 

(d)  If  the  PGB  is  mated  to  a  Hamilton 
Standcird  propeller  and  the  left-Jiand  and 
right-hand  idler  gears  have  not  been  replaced 
in  accordance  with  the  Accomplishment 
Instructions  of  GEAE  CT7  Turboprop  Service 
Bulletin  CT7-TP  S/B  72-0452,  dated  July  27, 
2001.  replace  the  PGB  before  accumulating 
an  additional  2,000  engine  flight  hours  after 
the  effective  date  of  this  AD. 


Terminating  Action 

(e)  ^Replacement  of  left-hand  and  right- 
hand  idler  gears  in  accordance  with 
paragraph  (c)  of  this  AD,  or  replacement  of 
the  PGB  in  accordance  with  paragraph  (d)  of 
this  AD  constitutes  terminating  action  to  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provi^s  an  acceptable  level  of  safety-may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  niust 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued, 
only  for  an  airplane  that  has  not  more  than 
one  engine  with  a  PGB  oil  filter  IBB 
extended,  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(h)  The  inspections  must  be  done  in 
accordance  with  the  following  General 
Electric  Aircraft  Engines  service  bulletins 
(SBs): 


Document  No. 


Pages 


SB  CT7-TP  S/B  72-0452  Total  Pages:  12 
SB  CT7-TP  S/B  72-0453  total  Pages:  5  . 


AU 
Al 


Revision 


Date 


Original 
Original 


July  27,  2001 
July  27.  2001 


This  mcorporatlon  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Aircraft  Engines  CT7 
Series  Turboprop  Engines,  1000  Western 
Ave,  Lynn,  MA  01910:  telephone  (781)  594- 
3140,  fax  (781)  594^805.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

ECfiective  Date 

(i)  This  amendment  becomes  effective  on 
April  24,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
March  12,  2003. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-6505  Filed  3-19-03;  8:45  am] 
BIUJNG  COOE  4«10-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30360;  Amdt.  ^o.  3050] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediu-es 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 


These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  ndes 
at  the  affected  airports. 

DATES:  This  rule  is  effective  March  20, 
2003.  The  compliance  date  for  each 
SlAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  20, 
2003. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAF. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  Suite 
700,  Washington.  DC 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  horn: 

1.  FAA  Public  Inquiry  Center  (APA- 
200);  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  City,  OK  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  arfe 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 


the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  and  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  lists  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  speciHc  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  pubic 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  Stibstantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC  on  March  13, 
2003. 
lames ).  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  mev  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40106, 
40113.  40114.  40120,  44502.  44514.  44701, 
44719,44721-44722. 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME    • 
or  TACAN;  §  97.25  LOG.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SL\Psi  and  §97.35  COPTER 
SIAPs,  Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  Date 

State 

City 

Airport 

FDC 
Number 

Subject 

02/27/03  

NH 

KEENE  

DILLANT-HOPKINS  

3/1676 

VOR  RWY  2,  AMDT  12B 
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FDC  Date 


State 


City 


Airport 


FDC 
Number 


Subject 


02/27/03 

02/27/03 

03/03/03 
03/04/03 

03/04/03 

03/05/03 

03/05/03 

03/05/03 
03/05/03 
03/06/03 
03/06/03 

03/06/03 

03/06/03 

03/10/03 
03/11/03 
03/11/03 

03/11/03 
03/11/03 
03/1 1/03 


MN 

MN 

TN 
OR 

OR 

VI 

AK 

AK 
AK 
MT 
TN 

MA 

MA 

NY 
WA 
WA 

WA 
WA 
CA 


MINNEAPOLIS 

MINNEAPOUS 

KNOXVILLE  

BAKER  

BAKER  

CHARLOTTE  AMALIE 

BETHEL  

BETHEL  

BETHEL  

GREAT  FALLS 

TULLAHOMA  

BOSTON  

BOSTON  

UTICA 

SEATLLE  

SEATTLE  

SEATTLE  

SEATTLE  

SACRAMENTO  


MINNEAPOLIS-ST      PALH.      (WOLD 
CHAMBERLAIN). 

MINNEAPOLIS-ST      PAUL      (WOLD 
CHAMBERLAIN). 

MCGHEE-TYSON  

BAKER  CITY  MUNI  

BAKER  CITY  MUNI  

CYRIL  E.  KING 

BETHEL  ....„ 

BETHEL  ., 

BETHEL  

GREAT  FALLS  INTL 

TULLAHOMA        RGNL        ARPT/WM 

NORTHERN  FIELD. 
GENERAL      EDWARD      LAWRENCE 

LOGAN  INTL. 
GENERAL      EDWARD      LAWRENCE 

LOGAN  INTL. 

ONEIDA  COUNTY 

SEATTLE-TACOMA  INTL 

SEATTLE-TACOMA  INTL 

SEATTLE-TACOMA  INTL  

SEATTLE-TACOMA  INTL 

SACRAMENTO  INTL  


3/1679 

3/1683 

3/1777 
3/1804 

3/1805 

3/1828 

3/1843 

3/1845 
3/1846 
3/1876 
3/1880 

3/1884 

3/1885 

3/1945 
3/1968 
3/1969 

3/1970 
3/1971 
3/1990 


ILS  PRM  RWY  12R  (SIMULTA- 
NEOUS CLOSE  PARALLEL) 
AMDT  2D 

ILS  RWY  12R,  (CAT  I,  II,  III) 
AMDT  7 

RNAV  (GPS)  RWY  23R,  ORIG 

VOR/DME  OR  GPS  RWY  12, 
AMDT  10 

VOR/DME  OR  GPS  RWY  13, 
AMDT  10A 

RNAV  (GPS)  Z  RWY  10,  AMDT 
1 

LOC/DME  BC  RWY  36,  AMDT 
5A 

VOR/DME  RWY  36,  ORIG-A 

RNAV  (GPS)  RWY  36.  ORIG 

ILS  RWY  3,  AMDT  2A 

SDF  RWY  18,  AMDT  3A 

ILS  RWY  15R,  AMDT  1 

RNA  (GPS)  RWY  15R,  ORIG 

ILS  RWY  15,  AMDT  38 

ILS  RWY  16L,  AMDT  1C 

ILS    RWY    16R    (CAT    I,    II,    III, 

AMDT  12B 
ILS  RWY  34R,  ORIG-B 
ILS  RWY  34L.  ORIG-A 
ILS  RWY  34L,  AMDT  6 


[FR  Doc.  03-6621  Filed  3-19-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30359;  Amdt.  No.  3049] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediues 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  conunissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 


DATES:  This  rule  is  effective  March  20, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  20, 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  FUght  Inspection  Area  Office 
which  originated  the  SLAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Cent^r  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591 ;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 


Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociunents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK.  73169  (Mail  Address:  PO  Box 
25082,  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPt-EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
I*rocediu«s  (SIAPs).  The  complete       .     . 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  piuY:hase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
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special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  {and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifles 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 


reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (air). 

■    Issued  in  Washington,  DC  on  March  13, 

2003. 

lames  ].  Ballough, 

Dirvctor.  Flight  Standards  Sen-ire. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1 .  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  T06(g).  40103,  40106, 
401 13.  40114,  40120,  44502,  44514,  44701, 
44719, 44721-44722. 

2.  Part  97  is  amended4o  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF, -SDE/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

.   .   .  Effective  April  1 7.  2003 

Long  Beach.  CA.  Daugherty  Field.  VOR  OR 
TACAN  RWY  30.  Amdt  8  Meadville.  PA. 
Port  Meadville.  LOG  RWY  25.  Amdt  5 

.  .  .  Effective  May  15,  2003 

Kenai.  AK.  Kehai  Muni.  ILS  RWY  19R.  Amdt 

1 
Kenai.  AK.  Kenai  Muni.  RNAV  (GPS)  RWY 

IL.  Orig 
Kenai.  AK,  Kenai  Muni.  RNAV  (GPS)  RWY 

19R.  Orig 
Kenai.  AK,  Kenai  Muni,  (GPS)  RWY  IL.  Orig. 

(CANCELLED) 
Kenai.  AK.  Kenai  Muni.  (GPS)  RWY  19R. 

Orig  (CANCELLED) 
Point  Hope.  AK.  Point  Hope.  NDB  RWY  1. 

Amdt  2 
Point  Hope.  AK.  Point  Hope.  NDB  RWY  19. 

Amdt  2 
Point  Hope.  AK.  Point  Hope.  RNAV  (GPS) 

RWY  1.  Orig 
Point  Hope.  AK.  Point  Hope.  RNAV  (GPS) 

RWY  19.  Orig 


Borrego  Springs.  CA.  Borrego  Valley.  RNAV 

(GPS)  RWY  25.  Orig 
Borrego  Springs.  CA.  Borrego  Valley.  (GPS) 

RWY  25.  Orig  (CANCELLED) 
Akron.  CO.  Colorado  Springs  Regional. 

RNAV  (GPS)  RWY  11,  Orig 
Akron,  CO,  Colorado  Springs  Regional, 

RNAV  (GPS)  RWY  29.  Orig 
Akron,  CO.  Colorado  Springs  Regional.  (GPS) 

RWY  11,  Orig  (CANCELLED) 
Akron,  CO,  Colorado  Springs  Regional.  (GPS) 

RWY  29,  Orig  (CANCELLED) 
Atlanta,  GA,  Fulton  County  Arpt-Brown 

Field,  ILS  RWY  8,  Amdt  16 
Statesboro,  GA,  Statesboro-BuUoch  County. 

RNAV  (GPS)  RWY  32,  Amdt  1 
Thomaston,  GA.  A.  Thomaston-lJpson 

County.  ILS  RWY  ,30.  Amdt  1 
Pratt.  KS.  Pratt  Industrial.  RNAV  (GPS)  RWY 

17,  Orig 
Pratt,  KS,  Pratt  Industrial,  RNAV  (GPS)  RWY 

35.  Orig 
Pratt.  KS.  Pratt  Industrial.  NDB  RWY  17. 

Amdt  5 
Lake  Charles.  LA.  Lake  Charles  Regional, 

VOR-A,  Amdt  14 
Lake  Charles,  LA,  Lake  Charles  Regional. 

VOR/DME-B.  Amdt  8 
Lake  Charles.  LA,  Lake  Charles  Regional, 

LOC  BC  RWY  33.  Amdt  19 
Lake  Charles.  LA.  Lake  Charles  Regional, 

NDB  RWY  15,  Amdt  19 
Lake  Charles,  LA,  Lake  Charles  Regional,  ILS 

RWY  15.  Amdt  20 
Lake  Charles.  LA.  Lake  Charles  Regional. 

RADAR-1.  Amdt  5 
Lake  Charles.  LA.  Lake  Charles  Regional. 

RNAV  (GPS)  RVVY  5.  Orig 
Lake  Charles,  LA,  Lake  Charles  Regional, 

VOR/DME  RNAV  RWY  5;  Amdt  3B 

(CANCELLED) 
Lake  Charles.  LA.  Lake  Charles  Regional, 

(GPS)  RWY  5,  Orig  (CANCELLED) 
Lake  Charles,  LA.  Lake  Charles  Regional, 

RNAV  (GPS)  RWY  15,  Orig 
L.ake  Charles,  LA.  Lake  Charles  Regional. 

RNAV  (GPS)  RWY  23.  Orig 
Lake  Charles.  LA.  Lake  Charles  Regional. 

VOR/DME  RNAV  RWY  23.  Amdt  3B 

(CANCELLED) 
Lake  Charles.  LA.  Lake  Charles  Regional, 

(GPS)  RWY  23.  Orig  (CANCELLED) 
Lake  Charles,  LA,  Lake  Charles  Regional. 

RNAV  (GPS)  RWY  33,  Orig 
Southbridge,  MA.  Southbridge  Muni.  VOR/ 

DME-B.  Amdt  8 
Elko.  NV.  Elko  Regional.  VOR-A.  Amdt  5 
Elko.  NV.  Elko  Regional.  VOR/DME-B.  Amdt 

4 
Elko.  NV.  Elko  Regional.  RNAV  (GPS)  RWY 

23.  Orig 
Andover.  N).  Aeroflex-Andover.  RNAV  (GPS) 

RWY  3.  Orig 
Andover.  NJ.  Aeroflex-Andover.  (GPS)  RWY 

3.  Orig  (CANCELLED) 
Somerville.  N).  Somerset.  VOR/DME  RNAV 

OR  (GPS)  RWY  12.  Amdt  2 

(CANCELLED) 
Wadsworlh.  OH,  Wadsworth  Muni,  RNAV 

(GPS)  RWY  2.  Orig 
Wadsworth.  OH.  Wadsworth  Muni.  RNAV 

(GPS)  RWY  20.  Orig 
Wadsworth.  OH.  Wadsworth  Muni.  NDB  or 

(GPS)  RWY  2.  Amdt  5A  (CANCELLED) 
Claremore.  OK.  Claremore  Regional.  VOR/ 

DME-A.  Amdt  1 
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Claremore,  OK,  Claremore  Regional,  VOR/ 

DME-B,  Amdt  2 
Claremore,  OK,  Claremore  Regional,  RNAV 

(GPS)  RWY  35.  Orig 
Claremore,  OK.  Claremore  Regional,  (GPS) 

RWY  35,  Orig  (CANCELLED) 
Fairview,  OK,  Fairview  Muni.  RNAV  (GPS) 

RVVY  17,  Orig 
Fairview.  OK,  Fairview  Muni.  (GPS)  RWY  17, 

(CANCELLED) 
Frederick,  OK.  Frederick  Muni.  NDB  RVVY 

35L.  Amdt  lA  (CANCELLED) 
Holdenville.  OK.  Holdenville  Muni.  RNAV 

(GPS)  RWY  17.  Orig 
Holdenville.  OK.  Holdenville  Muni.  RNAV 

(GPS)  RWY  35,  Orig 
Holdenville,  OK,  Holdenville  Muni,  (GPS) 

RWY  17,  Amdt  1,  (CANCELLED)   ' 
Holdenville,  OK,  Holdenville  Muni,  (GPS) 

RWY  35.  Amdt  1 .  (CANCELLED) 
Oklahoma  City.  OK.  Will  Rogers  World. 

RNAV  (GPS)  RWY  31,  Orig 
Lock  Haven,  PA,  William  T.  Piper  Memorial, 

RNAV  (GPS)-A,  Orig 
Selinsgrove,  PA,  Penn  Valley,  RNAV  (GPS)- 

B.  Orig 
Babelthuap  Island.  PS.  Babelthuap/Koror. 

RNAV  (GPS)  RWY  9.  Orig 
Babelthuap  Island.  PS.  Babelthuap/Koror. 

RNAV  (GPS)  RWY  27.  Orig 
Pierre.  SD.  Pierre  Regional.  ILS  RWY  31. 

Amdt  11 
Pierre.  SD.  Pierre  Regional.  VOR/DME  OR 

TACAN  RWY  7,  Amdt  5 
Pierre.  SD,  Pierre  Regional,  RNAV  (GPS) 

RVVY  13.  Orig 
Denton.  TX.  Denton  Muni.  ILS  RWY  17. 

Amdt  7 
Houston.  TX.  May,  VOR/DME-C.  Orig 
Houston.  TX.  May.  VOR/DME-A,  Amdt  1 

(CANCELLED) 
Houston,  TX.  Weiser  Air  Park.  NDB-F,  Orig 
Houston,  TX,  Weiser  Air  Park,  NDB-D.  Orig 

(CANCELLED) 
Houston.  TX.  Weiser  Air  Park.  RNAV  (GPS)- 

G,  Orig 
Houston,  TX.  Weiser  Air  Park.  RNAV  (GPS)- 

E,  Orig  (CANCELLED) 
Oak  Harbor.  WA,  Wes  Lupien.  RADAR  2. 

Orig,  (CANCELLED) 
Park  Falls.  WI,  Park  Falls  Muni,  NDB  RWY 

36,  Amdt  1 
Park  Falls,  WI,  Park  Falls  Muni.  RNAV  (GPS) 

RWY  18.  Orig 
Park  Falls.  WI,  Park  Falls  Muni,  RNAV  (GPS) 

RWY  36.  Orig 
The  FAA  published  the  following 
procedures  in  Docket  No.  30357;  Amdt  No. 
3047  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol.  68.  FR  No.  45,  Page  10964; 
dated  Friday.  March  7.  2003)  under  section 
97.33.effective  May  15.  2003  which  are 
hereby  rescinded: 
Somerville.  N).  Somerset,  GPS  Rwy  12,  Amdt 

2,  Cancelled 
The  FAA  published  the  following 
procedures  in  Docket  No.  30357;  Amdt  No. 
3047  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol.  68.  FR  No.  45.  Page  10964; 
dated  Friday,  March  7.  2003)  under  section 
97.33  effective  March  20.  2003  which  are 
hereby  corrected  as  follows: 


Burlington,  VT,  Burlington  Intl.  GPS  RWY 
33,  Orig-B  CANCELLED 

[FR  Doc.  03-6620  Filed  3-19-03;  8:45  am] 
BiUJNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  4, 113  and  178 
[T.D.  03-14] 
RIN1515-AC58 

Deferral  of  Duty  on  Large  Yachts 
Imported  for  Sale 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Fir^  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  with  some  changes,  a 
proposed  amendment  to  the  Customs 
Regulations  to  set  forth  procedures  for 
the  deferral  of  entry  filing  and  duty 
collection  on  certain  yachts  imported 
for  sale  at  boat  shows  in  the  United 
States.  The  regulatory  amendments 
reflect  a  change  in  the  law  effected  by 
section  2406  of  the  Miscellaneous  Trade 
and  Technical  Corrections  Act  of  1999. 
EFFECTIVE  DATE:  April  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Legal  matters:  Glen  Vereb,  Office  of 
Regulations  and  Rulings  (202-572- 
8730). 

Ooerational  matters:  Peter  Flores, 
Office  of  Field  Operations  (202-927- 
0333). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  2406(a)  of  the  Miscellaneous 
Trade  and  Technical  Corrections  Act  of 
1999  (the  Act,  Public  Law  106-36,  113 
Stat.  127)  amended  the  Tariff  Act  of 
1930  by  the  addition  of  a  new  section 
4B4b  (19  U.S.C.  1484b).  Section  484b 
provides  that  an  otherwise  dutiable 
"large  yacht"  (defined  in  the  section  as 
"a  vessel  that  exceeds  79  feet  in  length, . 
is  used  primarily  for  recreation  or 
pleasure,  and  has  been  previously  sold 
by  a  manufacturer  or  dealer  to  a  retail 
consumer")  may  be  imported  without 
the  payment  of  duty  if  the  yacht  is 
imported  with  the  intention  to  offer  for 
sale  at  a  boat  show  in  the  United  States. 
The  statute  provides  generally  for  the 
deferral  of  payment  of  duty  until  the 
yacht  is  sold  but  specifies  that  the  duty- 
deferral  period  may  not  exceed  6 
months. 

In  order  to  qualify  for  deferral  of  duty 
payment  at  the  time  of  importation  of  a 
large  yacht,  the  statute  provides  that  the 


importer  of  record  must:  (1)  Certify  to 
Customs  that  the  yacht  is  imported 
piu-suant  to  section  484b  for  sale  at  a 
boat  show  in  the  United  States;  and  (2) 
post  a  bond,  having  a  duration  of  6 
months  after  the  date  of  importation,  in 
an  amount  equal  to  twice  the  amount  of 
duty  on  the  yacht  that  would  otherwise 
be  imposed  under  subheading 
8903.91.00  or  8903.92.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  statute 
further  provides  that  if  the  yacht  is  sold 
within  the  6-month  period  after 
importation,  of  if  the  yacht  is  neither 
sold  nor  exported  within  the  6-month 
period  after  importation,  entry  must  be 
completed  and  duty  must  be  deposited 
with  Customs  (with  the  duty  calculated 
at  the  applicable  HTSUS  rate  based  on 
the  value  of  the  yacht  at  the  time  of 
importation)  and  the  required  bond  will 
be  returned  to  the  importer.  The  statute 
further  provides  that  no  extensions  of 
the  6-month  bond  period  will  be 
allowed,  that  any  large  yacht  exported 
in  compliance  withUhe  6-month  bond 
period  may  not  he  reentered  for 
purposes  of  sale  at  a  boat  show  in  the 
United  States  (in  order  to  receive  duty- 
deferral  benefits)  for  a  period  of  3 
months  after  that  exportation,  and  that 
the  Secretary  of  the  Treasur>'  is 
authorized  to  make  rules  and 
regulations  as  may  be  necessarx'  to  carry 
out  the  provisions  of  the  statute.  Finally, 
under  section  2406(b)  of  the  Act.  the 
amendment  made  by  section  2406(a)  of 
the  Act  applies  with  respect  to  any  large 
yacht  imported  into  the  United  States 
after  July  10.  1999. 

In  order  to  reflect  the  terms  of  new 
section  484b.  Customs  on  June  15.  2000. 
published  a  notice  of  proposed 
rulemaking  in  the  FederaJ  Register  (65 
FR  37501)  to  amend  the  Customs 
Regulations  by  the  addition  of  a  new 
§  4.94a  (19  CFR  4.94a).  In  addition. 
Customs  proposed  in  that  document  to 
amend  Part  1 1 3  of  the  Customs       < 
Regulations  (19  CFR  Part  113).  which 
sets  forth  provisions  regarding  Customs 
bonds,  by  the  addition  of  a  new  §  113.75 
and  a  new  Appendix  provision  setting 
forth  the  text  of  the  bond  required  to  be 
posted  by  the  importer  of  record  under 
new  section  484b. 

The  June  15,  2000,  notice  of  proposed 
rulemaking  invited  the  submission  of 
public  comments  on  the  proposed 
amendments,  and  the  public  cormnent 
period  closed  on  August  14,  2000.  Two 
commenters  responded  to  that 
solicitation  of  comments.  A  discussion 
of  their  comments  follows. 

Discussion  of  Comments 

The  two  commenters  made  the  same 
three  points  which  centered  on . 
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paragraphs  (a)(4)  and  (a)(5)  of  proposed 
§  4.94a  which  set  forth  two  of  the 
conditions  that  give  rise  to  the  bond 
obligation.  Paragraph  {a)(4)  provides 
that  all  subsequent  transactions  with 
Customs  involving  the  vessel  in 
question,  including  any  transaction 
referred  to  in  paragraphs  (b)  through  (d) 
of  §  4.94a,  must  be  carried  out  in  the 
same  port  of  entry  in  which  the 
certification  was  filed  and  the  bond  was 
posted  under  §4. 94a  (paragraphs  (b) 
through  (d)  concern,  respectively, 
exportation  of  the  yacht  within  the  6- 
month  bond  period,  sale  of  the  yacht 
within  the  6-month  bond  period,  and 
expiration  of  the  bond  period). 
Paragraph  (a)(5)  provides  that  the  vessel 
in  question  will  not  be  eligible  for 
issuance  of  a  cruising  license  under 
§4.94. 

Comment:  With  regard  to  paragraph 
(a)(4),  the  commenters  made  the  point 
that  in  matters  involving  the  sale  of 
large  yachts  of  the  type  under 
consideration,  there  might  often  be 
protracted  negotiations  which  could 
continue  for  weeks  or  even  months  after 
the  conclusion  of  the  actual  boat  show 
at  which  an  offer  of  sale  was  made. 
They  stated  that  the  final  regulations 
should  make  provision  for  that  type  of 
eventuality  by  specifically  providing 
that  negotiations  are  permitted  to 
continue  with  respect  to  any  person 
who  viewed  a  yacht  at  a  boat  show,  up 
to  the  expiration  of  the  6-month  bond 
period. 

Customs  Response:  Customs  does  not 
read  either  the  statute  or  the  language  of 
the  proposed  regulations  as  precluding 
the  continuation  or  conclusion  of 
negotiations  following  a  boat  show  so 
long  as  they  do  not  continue  beyond  the 
expiration  date  of  the  bond.  The  statute 
merely  provides  that  at  the  time  of 
importation  the  importer  of  record  must 
certify  to  Customs  that  the  vessel  is 
imported  for  sale  at  a  yacht  show  and 
must  post  a  bond  of  6  months  duration. 
Customs  interprets  the  law  to  provide 
that  so  long  as  the  importation  is  in 
pursuance  of  showing  and  offering  a 
qualifying  vessel  for  sale  at  a  boat  show, 
a  6-month  period  is  provided  during 
which  a  sale  must  be  completed. 
Customs  in  this  final  rule  document  has 
added  language  to  §4.94a(c)  and  (d)  to 
expressly  refer  to  completion  of  the  sale. 
A  sale  is  completed  when  title  passes  to 
the  new  owner.  The  alternatives  to  this 
are  that  either  the  vessel  must  be 
exported  or,  once  the  bond  expires,  the 
entry  process  must  be  completed. 

On  a  related  matter  not  raised  in  the 
comments.  Customs  notes  that  whereas 
the  prescribed  bond  period  is  6  months 
and  may  not  be  extended,  the 
obligations  imposed  on  the  importer 


under  the  statute  and  the  regulatory  text 
include  actions  (that  is,  advising 
Customs  within  30  days  if  the  yacht  is 
exported  or  completing  the  entry  within 
15  days  if  the  yacht  is  sold  or  is  neither 
sold  nor  exported  within  that  6-month 
period)  that  may  be  completed  after 
expiration  of  the  bond  period.  In  order 
to  ensure  that  there  is  an  appropriate 
enforcement  mechanism  imder  the  bond 
covering  all  obligations  under  the 
statute,  including  those  that  may 
lawfully  be  met  after  the  bond  period 
has  expired,  the  terms  of  the  bond  set 
forth  in  Appendix  C  to  Part  113  have 
been  modified  to  include  a  reference  to 
a  claim  for  liquidated  damages  for  a 
failure  to  advise  Customs  of  an 
exportation  or  to  complete  the  entry 
unless  either  of  those  actions  is  taken 
within  the  prescribed  time  limits. 

Comment:  Also  with  regard  to 
paragraph  (a)(4),  the  coiiunenters  stated 
that  limited  advertising  should  be 
allowed  when  a  yacht  is  imported  under 
the  subject  program,  and  they  suggested 
that  notice  may  be  required  that  the 
vessel  is  "not  available  for  boarding" 
during  the  6-month  period  of  bond 
coverage  except  at  a  boat  show. 

Customs  Response:  The  commenters 
appear  to  be  arguing,  at  least  in  part, 
against  the  first  point  they  raised  with 
respect  to  the  continuation  of 
negotiations.  Among  the  mentioned 
activities  which  might  ensue  during 
after-show  negotiations  are  sea  trials 
during  which  boarding  surely  would  be 
required. 

Again,  Customs  does  not  find  either 
in  the  new  law  or  in  the  proposed 
regulations  any  limiting  language  which 
would  preclude  advertising  a  yacht 
imported  for  the  stated  limited 
purposes.  Protection  of  the  revenue  is 
assured  by  virtue  of  the  statutory  bond 
requirement.  If  Customs  determines  that 
the  certification  of  the  importer  of 
record  is  not  honored  in  that  the  vessel 
was  not  in  fact  imported  for  sale  at  a 
boat  show  (such  as,  upon  investigation, 
there  being  no  evidence  that  the  boat 
was  shown  and  made  available  to 
potential  buyers  at  a  boat  show),  in 
addition  to  possible  penalty  action,  a 
demand  could  be  made  against  the 
bond.  Customs  finds  no  need  for 
additional  regulatory  language  in  this 
regard. 

Comment:  Finally,  the  commenters 
referred  to  the  language  of  paragraph 
(a)(5)  and  pointed  out  that  boat  shows 
take  place  in  more  than  one  location 
and  within  the  jurisdiction  of  different 
Customs  ports  in  South  Florida.  They 
noted  that  a  typical  boat  show  does  not 
last  longer  than  two  weeks  and  that  the  ° 
law  does  not  restrict  the  number  of 
shows  at  wlych  a  vessel  may  be  offered 


for  sale  during  the  6-month  bond 
period.  They  further  noted  that  the 
proposed  regulation,  while  making  clear 
that  the  vessels  in  question  may  not 
obtain  cruising  licenses,  is  silent  with 
respect  to  whether  those  vessels  may  be 
granted  permits  to  proceed  between 
ports  in  the  United  States.  The 
commenters  urged  Customs  to  add 
language  to  the  regulations  stating  that 
the  vessels  under  consideration  may 
obtain  a  "permit  to  proceed". 

Customs  Response:  The  language 
relating  to  cruising  licenses  was 
included  in  the  proposed  regulation 
because  the  terms  of  a  cruising  license 
specifically  prohibit  a  licensed  vessel 
from  being  brought  into  the  United 
States  for  sale  or  charter  to  a  resident  of 
the  United  States,  or  from  being  so 
offered  during  the  pendency  of  the 
license.  A  cruising  license  is  a  mere 
accommodation  available  to  certain 
vessels  which  exempts  them  from  the 
necessity  to  enter  and  clear  at  U.S. 
ports.  Possession  of  a  license  is  not 
necessary  in  order  for  a  pleasure  vessel 
to  travel  between  ports  of  the  United 
States.  It  was  not  the  intention  of 
Customs  to  suggest  that  a  restriction 
would  be  imposed  upon  vessel 
movement.  It  would  merely  be 
necessary  that  vessels  covered  by 
§  4.94a  would  have  to  comply  with  the 
normal  requirements  regarding  vessel 
entry  and  clearance  when  traversing 
U.S.  ports.  In  order  to  clarify  this  issue. 
Customs  in  this  final  rule  document  has 
added  the  words  and  must  comply  with 
the  laws  respecting  vessel  entry  and 
clearance  when  moving  between  ports 
of  entry  during  the  6-month  bond  period 
prescribed  under  this  section  at  the  end 
of  paragraph  (a)(5)  of  §  4.94a. 

Conclusion 

Accordingly,  based  on  the  comments 
received  and  the  analysis  of  those 
comments  as  set  forth  above,  Customs 
believes  that  the  proposed  regulatory 
amendments  should  be  adopted  as  a 
final  rule  with  the  changes  discussed 
above,  together  with  one  editorial 
change,  as  set  forth  below.  This 
document  also  includes  an  appropriate 
update  of  the  list  of  information 
collection  approvals  contained  in 
§  178.2  of  the  Customs  Regulations  (19 
CFR  178.2). 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
amendments  directly  reflect  a  statutory 
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provision  that  accords  procedural  and 
financial  benefits  to  members  of  the 
general  public  who  import  large  yachts 
for  purposes  of  sale.  Accordingly,  the 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Furthermore,  this  document  does  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in  E.O. 
12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  emd  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1515-0223.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  the 
collection  of  information  displays  a 
valid  control  number  assigned  by  OMB. 

The  collection  of  information  in  this 
document  is  in  §  4.94a.  This  information 
is  required  and  will  be  used  to  effect  the 
deferral  of  duty  collection  on  certain 
pleasure  vessels,  in  order  to  ensure 
enforcement  of  the  Customs  and  related 
laws  and  the  protection  of  the  revenue. 
The  likely  respondents  are  owners  of 
large  pleasure  vessels. 

The  estimated  average  annual  burden 
associated  with  t)iis  collection  of 
information  is  1  hour  per  respondent  or 
recordkeeper.  Comments  concerning  the 
accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 
should  be  directed  to  the  U.S.  Customs 
Service,  Information  Services  Group, 
Office  of  Finance,  1300  Pennsylvania 
Avenue.  NW..  Washington.  DC  20229, 
and  to  OMB,  Attention:  Desk  Officer  for 
the  Deprartment  of  the  Treasury,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

List  of  Subjects 

19  CFR  Part  4 

Customs  duties  and  inspection.  Entry, 
Imports,  Reporting  and  recordkeeping 
requirements.  Vessels,  Yachts. 

19  CFR  Part  113 

Bonds,  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Vessels. 

19  CFR  Part  178 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  parts  4, 113  and  178, 


Customs  Regulations  (19  CFR  Parts  4, 
113  and  178),  are  amended  as  set  forth 
below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1 .  The  general  authority  citation  for 
Part  4  continues  to  read,  and  a  specific 
authority  citation  for  §  4.94a  is  added  to 
read,  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 
1431, 1433!  1434. 1624:  46  U.S.C.  App.  3.  91. 

***** 

Section  4.94a  also  issued  under  19 
U.S.C.  1484b; 

***** 

2.  A  new  §  4.94a  is  added  to  read  as 
follows: 

§  4.94a    Ijrge  yachts  imported  for  sale. 

(a)  General.  An  otherwise  dutiable 
vessel  used  primarily  for  recreation  or 
pleasure  and  exceeding  79  feet  in  length 
that  has  been  previously  sold  by  a 
manufacturer  or  dealer  to  a  retail 
consumer  and  that  is  imported  with  the 
intention  to  offer  for  sale  at  a  boat  show 
in  the  United  States  may  qualify  at  the 
timeof  importation  for  a  deferral  of 
entry  completion  and  deposit  of  duty. 
The  following  requirements  and 
conditions  will  apply  in  cormection 
with  a  deferral  of  entry  completion  and 
duty  deposit  under  this  section: 

(1)  The  importer  of  record  must 
certify  to  Customs  in  writing  that  the 
vessel  is  being  imported  pursuant  to  19 
U.S.C.  1484b  for  sale  at  a  boat  show  in 
the  United  States; 

(2)  The  certification  referred  to  in 
paragraph  (a)(1)  of  this  section  must  be 
accompanied  by  the  posting  of  a  single 
entry  bond  containing  the  terms  and 
conditions  set  forth  in  appendix  C  of  _ 
part  113  of  this  chapter.  The  bond  will 
have  a  duration  of  6  months  after  the 
date  of  importation  of  the  vessel,  and  no 
extensions  of  the  bond  period  will  be 
allowed; 

(3)  The  filing  of  the  certification  and 
the  posting  of  the  bond  in  accordance 
with  this  section  will  permit  Customs  to 
determine  whether  the  vessel  may  be 
released; 

(4)  All  subsequent  transactions  with 
Customs  involving  the  vessel  in 
question,  including  any  transaction 
referred  to  in  paragraphs  (b)  through  (d) 
of  this  section,  must  be  carried  out  in 
the  same  port  of  entry  in  which  the 
certification  was  filed  and  the  bond  was 
posted  under  this  section;  and 

(5)  The  vessel  in  question  will  not  be 
eligible  for  issuance  of  a  cruising  license 
under  §  4.94  and  must  comply  with  the 
laws  respecting  vessel  entry  and 
clearance  when  moving  between  ports 


of  entry  during  the  6-month  bond  period 
prescribed  imder  this  section. 

(b)  Exportation  within  6-month 
period.  If  a  vessel  for  which  entry 
completion  and  duty  payment  are 
deferred  under  paragraph  (a)  of  this 
section  is  not  sold  but  is  exported 
within  the  6-month  bond  period 
specified  in  paragraph  (a)(2)  of  this 
section,  the  importer  of  record  must 
inform  Customs  in  wxiting  of  that  fact 
within  30  calendar  days  after  the  daie  of 
exportation.  The  bond  posted  with 
Customs  will  be  returned  to  the 
importer  of  record  and  no  entr\' 
completion  and  duty  payment  will  be 
required.  The  exported  vessel  will  be 
precluded  from  feentrj'  under  the  terms 
of  paragraph  (a)  of  this  section  for  a 
period  of  3  months  after  the  date  of 
exportation. 

(c)  Sale  Hithin  6-month  period.  If  the 
sale  of  a  vessel  for  which  entry 
completion  and  duty  payment  are 
deferred  under  paragraph  (a)  of  this 
section  is  completed  within  the  6-month 
bond  period  specified  in  paragraph 
(a)(2)  of  this  section,  the  importer  of 
record  within  15  calendar  days  after 
completion  of  the  sale  must  complete 
the  entrj'  by  filing  an  Entry  Summar>' 
(Customs  Form  7501)  and  must  deposit 
the  appropriate  duty  (calculated  at  the 
applicable  rates  provided  for  under 
subheading  8903.91.00  or  8903.92.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  and  based  upon  the  value 
of  the  vessel  at  the  time  of  importation). 
Upon  entry  completion  and  deposit  of 
duty  under  this  paragraph,  the  bond 
posted  with  Customs  will  be  returned  to 
the  importer  of  record. 

(d)  Expiration  of  bond  period.  If  the 
6-month  bond  period  specified  in 
paragraph  (a)(2)  of  this  section  expires 
without  either  the  completed  sale  or  the 
exportation  of  a  vessel  for  which  entry 
completion  and  duty  payment  are 
deferred  under  paragraph  (a)  of  this 
section,  the  importer  of  record  within  15 
calendar  days  after  expiration  of  that  6- 
month  period  must  complete  the  entry 
by  filing  an  Entry  Summary  (Customs 
Form  7501)  and  must  deposit  the 
appropriate  duty  (calculated  at  the 
applicable  rates  provided  for  under 
subheading  8903.91.00  or  8903.92.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  and  based  upon  the  value 
of  the  vessel  at  the  time  of  importation). 
Upon  entry  completion  and  deposit  of 
duty  under  this  paragraph,  the  bond  • 
posted  with  Customs  will  be  returned  to 
the  importer  of  record,  and  a  new  bond 
on  Customs  Form  301.  containing  the 
bond  conditions  set  forth  in  §113.62  of 
this  chapter,  may  be  required  by  the 
appropriate  port  director.  .n^ 
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PART  113— CUSTOMS  BONDS 

1.  The  general  authority  citation  for 
part  113  continues  to  read,  and  a 
specific  authority  citation  for  §  113.75 
and  Appendix  C  is  added  to  read,  as 
follows: 

Authority:  19  U.S.C.  66,  1623.  1624. 

***** 

Section  113.75  and  Appendix  C  also 
issued  under  19  U.S.C.  1484b. 

2.  Part  113  is  amended  by  adding  a 
new  §  113.75  to  read  as  follows: 

§  1 1 3.7S  Bond  condttlons  for  deferral  of 
duty  on  large  yachts  Imported  for  sale  at 
United  States  tioat  shows. 

A  bond  for  the  deferral  of  entry 
completion  and  duty  deposit  pursuant 
to  19  U.S.C.  1484b  for  a  dutiable  large 
yacht  imported  for  sale  at  a  United 
States  boat  show  must  conform  to  the 
terms  of  appendix  C  to  this  part.  The 
bond  must  be  filed  in  accordance  with 
the  provisions  set  forth  in  §  4.94a  of  this 
chapter. 

3.  Part  113  is  amended  by  adding  at 
the  end  a  new  appendix  C  to  read  as 
follows: 

Appendix  C  to  Fart  113 — Bond  for 
Deferral  of  Duty  on  Large  Yachts 
Imported  for  Sale  at  United  States  Boat 
Shows 

Bond  for  Deferral  of  Duty  on  Large  Yachts 
Imported  for  Sale  at  United  States  Boat 
Shows 

_      ,  as  principal,  and  ,  as 

surety,  are  held  and  firmly  bound  to  the 
UNITED  STATES  OF  AMERICA  in  the  sum 

of dollars  ($  _        _    ),  for  the 

payment  of  which  we  bind  ourselves,  our 
heirs,  executors,  administrators,  successors, 
and  assigns,  jointly  and  severally,  firmly  by 
these  conditions. 

Pursuant  to  the  provisions  of  19  U.S.C.  ^ 
1484b,  the  principal  has  imported  at  the  port 

of  a  dutiable  large  yacht  (exceeding 

79  feet  in  length,  used  primarily  for 
recreation  or  pleasure,  and  previously  sold 
by  a  manufacturer  or  dealer  to  a  consumer) 

identified  as      for  sale  at  a  boat  show 

in  the  United  States  with  deferral  of  entry 
completion  and  duty  deposit  and  has 
executed  this  obligation  as  a  condition 
precedent  to  that  deferral. 

A  failure  to  inform  Customs  in  writing  of 
an  exportation,  or  to  complete  the  required 
entry,  within  the  6-month  bond  period  will 
give  rise  to  a  claim  for  liquidated  damages 
'unless  the  principal  informs  Customs  of  the 
exportation  or  completes  the  entry  within  the 
time  limits  prescribed  in  19  CFR  4.94a.  If  the 
principal  fails  to  comply  with  any  condition 
of  this  obligation,  which  includes 
compliance  with  any  requirement  or 
condition  set  forth  in  19  U.S.C.  1484b  or  19 
CFR  4.94a,  the  principal  and  surety  jointly 
and  severally  agree  to  pay  to  Customs  an 
amount  of  liquidated  damages  equal  to  twice 
the  amount  of  duty  on  the  large  yacht  that 
would  otherwise  be  imposed  under 


subheading  8903.91.00  or  8903.92.00  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States.  For  purposes  of  this  paragraph,  the 
term  duty  includes  any  duties,  taxes,  fees  and 
charges  imposed  by  taw. 

The  principal  will  exonerate  and  hold 
harmless  the  United  Stales  and  its  officers 
from  or  on  account  of  any  risk,  loss,  or 
expense  of  any  kind  or  description  connected 
with  or  arising  from  the  failure  to  store  and 
deliver  the  large  yacht  as  required,  as  well  as 
from  any  loss  or  damage  resulting  from  fraud 
or  negligence  on  the  part  of  any  officer,  agent, 
or  other  person  employed  by  the  principal. 

WITNESS  our  hands  and  seals  this 

day  of (month), 

(Year). 

(Name)        (Address) 

[SEAL! 


(Principal) 


(Name)        (Address) 


(SEAL) 
(SEAL] 


(Surety) 
Certificate  as  to  Corporate  Principal 

I, .  certify  that  I  am  the* 

of  the  corporation  named  as 


principal  in  the  attached  bond;  that 

,  who  signed  the  bond  on  behalf 

of  the  principal,  was  then of  that 

corporation:  that  I  know  his  signature,  and 
his  signature  to  the  bond  is  genuine;  and  that 
the  bond  was  duly  signed,  sealed,  and 
attested  for  and  in  behalf  of  the  corporation 
by  authority  to  its  governing  body. 


(CORPORATE  SEAL) 
(To  be  used  when  no  power  of  attorney  has 
been  filed  with  the  port  director  of  customs.) 

*  May  be  executed  by  the  secretary, 
assistant  secretary,  or  other  officer  of  the 
corporation. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  et  seq. 

2.  In  §  178.2,  the  table  is  amended  by 
adding  a  new  listing  for  §  4.94a  in 
numerical  order  to  read  as  follows: 

§  178.2    Listing  of  OMB  control  numliers. 


19  CFR 
section 


Description 


OMB  control 
No. 


§4.94 Deferral  of  duty  on 

large  yachts  im- 
ported for  sale. 


1515-0223 


Robert  C  Bonner, 

Commissioner  of  Customs. 

Approved:  February  25,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-6759  Filed  3-19-03;  8:45  am) 

BH.LINGCOOC  482IMn-P 


DEPARTMENT  OF  HEALTH  AND      . 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Fortn  New  Animal  Drugs; 
Pyrantel  Pamoate  Paste 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  the  oral  use  of  pyrantel 
pamoate  paste  for  the  removal  and 
control  of  certain  internal  parasites  in 
horses  and  ponies. 

DATES:  This  rule  is  effective  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-1G4),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific.  Inc.,  3915  South  48th  Street 
Ter.,  St.  Joseph,  MO  64503.  filed 
ANADA  200-342  that  provides  for  the 
use  of  Pyrantel  Pamoate  Paste  for  the 
removal  and  control  of  certain  internal 
parasites  in  horses  and  ponies.  Phoenix 
Scientific's  Pyrantel  Pamoate  Paste  is 
approved  as  a  generic  copy  of  Pfizer's 
STRONGID  (pyrantel  pamoate)  Paste 
approved  under  NADA  129-831.  The 
ANADA  is  approved  as  of  January  22, 
2003,  and  the  regulations  are  amended 
in  21  CFR  520.2044  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  fi^edom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
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a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  36Gb. 

2.  Section  520.2044  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  520.2044    Pyrantel  pamoate  paste. 

(a)  Specifications.  (1)  Each  milliliter 
(mL)  contains  180  milligrams  (mg) 
pyrantel  base  (as  pyrantel  pamoate). 

(2)  Each  mL  contains  226  mg  pyrantel 
base  (as  pyrantel  pamoate).        * 

(b)  Sponsors.  See  sponsors  in 
§  510.600(c)  of  this  chapter. 

(1)  No.  000069  for  use  of  product 
described  in  paragraph  (a)(1)  of  this 
section. 

(2)  No.  059130  for  use  of  product 
described  in  paragraph  (a)(2)  of  this 
section. 


Dated:  February  25,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-6688  Filed  3-19-03;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  STATE 
22  CFR  Part  41 

[Public  Notice  4315] 

RIN  1400-AA97 

Documentation  of  Nonimmigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended — Waiver  of  the 
Nonimmigrant  Visa  Fees  for  Members 
of  Observer  Missions  to  the  United 
Nations 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  final  the 
Department's  interim  rule  published  on 
August  29,  2000.  The  interim  rule 
extended  the  waiver  of  the  visa 
application  and  issuance  fees  to  B-1 
visa  applicants  coming  to  the  United 
States  as  participants  in  their  U.N. 
observer  missions. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez,  Legislation  and  Regulations 
Division,  Visa  Office,  Room  L603-C, 
SA-1,  Department  of  State,  Washington, 
DC  20522-0106,  (202)  663-1206  or  e- 
mail  at  chavezpr@state.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
29,  2000,  the  Department  published  an 
interim  rule  (65  FR  52306]  that 
extended  the  waiver  of  the  visa 
application  and  issuance  fees  to  persons 
who  are  members  of  observer  missions 
to  the  United  Nations  who  apply  as  B- 
1  applicants  to  enter  as  participants  in 
their  U.N.  observer  missions. 
Previously,  the  regulation  granted  the 
waiver  only  to  aliens  coming  in  various 
diplomatic  classifications,  including 
those  related  to  international 
organizations.  However,  aliens  coming 
to  the  United  Nations  in  an  observer 
capacity  on  B-1  visas  were  not  granted 
the  waiver. 

Final  Rule 

The  interim  rule  amended  the 
Departments'  regulations  at  22  CFR 
41.107(c)(1).  Since  the  Department  does 
not  feel  it  necessary  to  amend  the 
regulations  gs  published  in  the  interim 
rule,  the  interim  rule  is  adopted  as  a 
final  rule  without  change. 

Dated:  February'  5,  2003. 
Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs, 
Department  of  State. 

(FR  Doc.  03-6719  Filed  3-19-03;  8:45  am] 
BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  42 

RIN  1400-AB39 

[Public  Notice  4314] 

Documentation  of  Immigrants  Under 
the  Immigration  and  Nationality  Act,  as 
Amended — Issuance  of  New  or 
Replacement  Visas 

agency:  Department  of  State. 
ACTION:  Final  rule. 

summary:  This  rule  makes  final  the 
Department's  interim  rule  pertaining  to 
the  issuance  of  replacement  immigrant 
visas. 

EFFECTIVE  DATE:  This  rule  takes  effect 
March  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez.  Legislation  and  Regulations 
Division,  Visa  Office.  Room  L603-C, 
SA-1,  Department  of  State,  Washington. 
DC  20522-0106,  (202)  663-1206  or  e- 
mail  at  chavezpr@state.gov. 

SUPPLEMENTARY  INFORMATION:  On 

January  11,  2002,  the  Department 
published  an  interim  rule  (67  FR  1415) 
that  deleted  an  incorrect  citation  that  is 
no  longer  in  effect.  The  rule  also  made 
editorial  changes  to  include 
descriptions  of  the  classes  of  aliens , 
affected,  rather  than  making  statutory 
citations. 

Final  Rule 

The  Department's  interim  rule 
amended  §  42.74(b).  Although  the 
Department  solicited  comments,  no 
commentis  were  received.  Therefore, 
since  no  changes  have  been  made  to  the 
interim  rule,  the  Department  feels  it  is 
unnecessary'  to  publish  the  regulation 
again  in  full  herein.  The  interim  rule  is. 
adopted  as  final  without  changes. 

Dated:  February  25.  2003. 
Maura  Harty. 

Assistant  Secretar\'  for  Consular  Affairs. 
Department  of  State. 

[FR  Doc.  03-6718  Filed  3-19-03:  8:45  am) 
BILUNG  CODE  4710-06-P  '    • 


DEPARTMENT  OF  STATE 

22  CFR  Part  42 

[Public  Notice  4313] 

Documentation  of  Immigrants- 
Elimination  of  Extended  Visa  Validity 
Benefits  Under  Section  154  of  the 
Immigration  Act  of  1990 

agency:  Department  of  State. 
ACTION:  Final  rule. 
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summary:  This  rule  eliminates  the 
extended  visa  validity  benefit  for  certain 
aliens  who  qualified  under  section  154 
of  the  Immigration  Act  of  1990, 
(IMMACT  90).  Section  154  of  IMMACT 
90  permitted  certain  aliens  resident  in 
Hong  Kong  to  extend  the  validity  of 
their  immigrant  visa  up  to  January  1, 
2002.  Since  this  extension  can  no  longer 
be  granted,  the  Department  is  removing 
this  provision  from  the  regulations. 

EFFECTIVE  DATE:  March  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Chavez,  Legislation  and  Regulations 
Division,  Visas  Services.  Department  of 
State,  Washington,  DC  20520-0106,  by 
fax  to  202-663-3898  or  by  e-mail  to 
chavezpr@state.gov. 

SUPPLEMENTARY  INFORMATION: 

Aliens  Entitled  to  Extended  Visa 
Validity  Under  Section  154  of  IMMACT 
90 

On  January  30,  1991,  the  Department 
published  a  proposed  rule  (56  FR  3427) 
which  amended  22  CFR  42.72  by  adding 
a  new  paragraph  (e)  which  entitled 
certain  residents  of  Hong  Kong  who 
qualified  for  issuance  of  an  immigrant 
visa  under  section  124  of  IMMACT  90 
to  request  extended  visa  validity  until 
January  1,  2002.  The  Department 
finalized  this  rule  (56  FR  32322)  and  it 
took  effect  on  July  16, 1991.  Since  this 
benefit  no  longer  exists,  the  Department 
is  amending  the  regulation  by  removing 
paragraph  (e). 

List  of  Subjects  in  22  CFR  Part  42 

Aliens,  Immigrants,  Passports  and 

Visas. 

In  view  of  the  reasons  set  forth  above, 
22  CFR  part  42  is  amended  as  follows: 

PART  42— [AMENDED] 

1.  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 
§42.72    [Amended] 

2.  Remove  paragraph  (e)  of  §42.72. 
Dated:  lainiary  30.  20U3. 

Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs. 

Depaiimfnt  of  State. 

|FR  Doc.  03-6717  Filed  3-19-03;  8:45  am). 

BILLING  CODE  4710-06-P 


DEPARTMENT  OF  STATE 
22  CFR  Part  42 

t 

RIN  1400-AB38 

(Public  Notice  4312] 

Documentation  of  Immigrants  Under 
the  Immigration  and  Nationality  Act,  as 
Amended— Immediate  Relatives 

agency:  Department  of  State. 
action:  Final  rule. 

summary:  On  January  11,  2002  the 
Department  published  an  interim  rule 
that  expanded  the  definition  of 
immediate  relative  to  include  the 
widows  and  children  whose  spouses/ 
parents  were  victims  of  the  September 
11,  2001  terrorist  attacks.  This  rule 
makes  final  the  interim  rule. 

EFFECTIVE  DATE:  This  rule  takes  effect 
March  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez,  Legislation  and  Regulations 
Division,  Visa  Office,  Room  L603-C, 
SA-1.  Department  of  State.  Washington, 
DC  20522-0106,  (202)  663-1206  or  e- 
mail  at  chavezpr@state.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
423  of  Public  Law  107-56  (the  "USA 
Patriot  Act")  provided  for  immediate 
relative  status  for  spouses  of  U.S. 
citizens  widowed  as  a  direct  result  of 
the  terrorist  acts  of  September  11,  2001, 
regardless  of  the  length  of  the  marriage, 
and  provided  that  the  spouse  was  not 
legally  separated  at  the  time  of  the 
citizens  death  and  files  a  petition  within 
two  years  of  the  death,  having  not 
remarried  in  the  interim.  Children  of  a 
U.S.  citizen  killed  in  one  of  the  terrorist 
acts  of  September  11,  2001  may  also  file 
a  petition  for  status  as  an  immediate 
.relative,  provided  the  petition  is  filed 
within  two  years  of  the  death  of  the 
parent,  and  regardless  of  the  age  of  the 
child  or  marital  status. 

Final  Rule 

On  January  11.  2002,  the  Department 
published  an  interim  rule  (67  FR  1414) 
which  amended  22  CFR  42.21.  The  rule 
solicited  comments,  however,  no 
comments  were  received.  This  rule, 
therefore,  makes  final  the  interim  rule 
with  no  revisions.  Since  no  changes  are 
being  made  to  the  interim  rule,  the 
Department  does  not  feel  it  necessary  to 
publish  the  regulation  in  full  herein. 
The  interim  rule  is  adopted  as  final 
without  changes. 


Dated:  February  28,  2003. 
Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs. 
Department  of  Slate. 

|FR  Doc.  03-6716  Filed  3-19-03:  8:45  am) 
BILLING  CODE  4710-(»-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard  < 

33  CFR  Part  100 
[CGD05-03-029] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Severn  River,  College  Creek, 
and  Weems  Creek,  Annapolis, 
Maryland 

agency:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation. 

summary:  The  Coast  Guard  is 
implementing  the  special  local 
regulations  for  the  24th  Annual  Safety  at 
Sea  Seminar,  a  marine  event  to  be  held 
March  29,  2003,  on  the  waters  of  the 
Severn  River  at  Annapolis,  Maryland. 
These  special  local  regulations  are 
necessary  to  control  vessel  traffic  due  to 
the  confined  nature  of  the  waterway  and 
expected  vessel  congestion  during  the 
event.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  spectators  and  vessels 
transiting  the  event  area. 
DATES:  33  CFR  100.518  is  effective  from 
11:30  a.m.  to  2  p.m.  on  March  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  R.L. 
Houck,  Marine  Information  Specialist, 
Commander,  Coast  Guard  Activities 
Baltimore,  2401  Hawkins  Point  Road, 
Bahimore,  MD  21226-1971,  (410)  576- 
2674. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Naval  Academy  Sailing  Squadron  will 
sponsor  the  24th  Armual  Safety  at  Sea 
Seminar  on  the  waters  of  the  Severn 
River,  near  the  entrance  to  College  Creek 
at  Annapolis,  Maryland.  Waterborne 
activities  will  include  exposure  suit  and 
life  raft  demonstrations,  a  pyrotechnics 
live-fire  exercise,  and  a  helicopter 
rescue.  In  order  to  ensure  the  safety  of 
participants,  spectators  and  transiting 
vessels,  33  CFR  100.518  will  be  in  effect 
for  the  duration  of  the  event.  Under 
provisions  of  33  CFR  100.518,  vessels 
may  not  enter  the  regulated  area  without 
permission  from  the  Coast  Guard  Patrol 
Commander.  Spectator  vessels  may 
anchor  outside  the  regulated  area  but 
may  not  block  a  navigable  channel. 
Because  these  restrictions  will  only  be 
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in  effect  for  a  limited  period,  they 
shoitld  not  result  in  a  significant 
disruption  of  maritime  traffic. 

Dated:  February  26.  2003. 
John  C.  Acton, 

Captain.  U.S.  Coast  Guard,  Acting 
Commander.  Fifth  Coast  Guard  District. 
[FR  Doc.  03-6643  Filed  3-19-03;  8:45  am] 
BILUNG  CODE  491(>-1S-P 

DEPARTMENT  OF  HOM^ND 
SECURITY 

Coast  Guard 

33  CFR  Part  110 

[CGD08-02-017] 

RIN  1625-AA01  [Formerly  RIN  2115-AA98] 

Anchorage  Regulation;  Boothville 
Anchorage,  Venice,  LA 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  revising 
its  regulation  on  Boothville  Anchorage, 
located  near  mile  12.9,  Lower 
Mississippi  River,  Venice,  Louisiana. 
This  revision  is  necessary  to 
accommodate  the  construction  of  Sea 
Point,  a  container  transshipment 
facility.  The  anchorage  is  reduced  in 
size  approximately  0.8  miles. 
DATES:  This  rule  is  effective  April  21, 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[CGD08-02-017]  and  are  available  for 
inspection  or  copying  at  Commander, 
Eighth  Coast  Guard  District  (m).  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
Street,  New  Orleans,  LA  70130,  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Karrie  Trebbe,  Project 
Manager  for  Eighth  Coast  Guard  District 
Commander,  telephone  (504)  589-6271. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  November  1 2 ,  2002 ,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled 
"Anchorage  Regulation;  Boothville 
Anchorage,  Venice,  LA",  in  the  Federal 
Register  (67  FR  68540).  We  received  no 
comments  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  Coast  Guard  received  a  request 
from  Sea  Point  LLC  to  reduce  the  size 


of  the  Boothville  Anchorage  by 
approximately  0.8  miles  in  order  to 
accommodate  the  construction  of  Sea 
Point,  a  container  transshipment  facility 
in  Venice,  Louisiana.  Sea  Point  is 
designed  to  allow  for  the  immediate 
transfer  of  containers  from  deep  draft 
vessels  to  barges  destined  for  ports  on 
the  Mississippi  River  and  along  the  Gulf 
of  Mexico. 

Sea  Point  LLC  has  advised  two  local 
pilot  organizations  of  its  intended 
construction.  The  Crescent  River  Pilot's 
Association  and  the  Associated  Federal 
Pilots  and  Docking  Masters  of 
Louisiana,  two  organizations  whose 
members  pilot  vessels  through  this  area 
and  anchor  vessels  in  the  anchorage, 
voiced  no  objections  to  the  proposed 
reduction  of  the  size  of  the  anchorage. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  on  the 
proposed  rule.  Therefore,  we  have  made 
no  changes  to  the  provisions  of  the 
proposed  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory  and 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
anchorage  is  primarily  used  for  deep 
draft  vessels  waiting  for  mooring 
facilities  further  up  river,  vessels 
waiting  for  fog  to  dissipate,  eind  for 
vessels  waiting  for  heavy  weather  in  the 
Gulf  of  Mexico  to  diminish.  The 
revision  will  not  obstruct  the  regular 
flow  of  traffic  nor  will  it  adversely  affect 
vessels  requiring  anchorage,  as  the 
anchorage  has  been  more  than  ample  to 
accommodate  all  vessels  desiring  to  use 
it. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601—612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and  ^ 


governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  anchorage  is  primarily  used 
for  deep  draft  vessels  waiting  for 
mooring  facilities  further  up  river, 
vessels  waiting  for  fog  to  dissipate,  and 
vessels  waiting  for  heavy  weather  in  the 
Gulf  of  Mexico  to  diminish.  The  » 
shortening  of  this  anchorage  will  not 
obstruct  the  regular  flow  of  traffic  nor 
have  an  adverse  impact  to  anchoring 
vessels. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  Lieutenant 
(LT)  Karrie  Trebbe.  Project  Manager  for 
Eighth  Coast  Guard  District 
Commander,  telephone  (504)  589-6271. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  ofiered  to  assist  small  entities  in 
.understanding  the  rule  so  they  could 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  processes. 

Small  businesses  may  send  comments 
on  the^ctions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
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particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble.  ' 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  luider 
Executive  Order.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34){0  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  a  reduction  of  the  size  of  an 
anchorage  already  in  effect. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  110  as  follows: 

PART  IIO-ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  1221  through 
1236,  2030,  2035.  2071;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Amend  §  110.195  by  revising 
paragraph  (a)(4)  to  read  as  follows: 

§  1 1 0.1 95    Mississippi  River  below  Baton 
Rouge,  LA,  including  South  and  Southwest 
Passes. 

(a)*    •   * 

(4)  Boothville  Anchorage.  An  area  5.5 
miles  in  length  along  the  right 
descending  bank  of  the  river  extending 
from  mile  13.0  to  mile  18.5  above  Head 
of  Passes.  The  width  of  the  anchorage  is 
750  feet.  The  inner  boundary  of  the 
anchorage  is  a  line  parallel  to  the 
nearest  bank  250  feet  from  the  water's 
edge  into  the  river  as  measured  from  the 
Low  Water  Reference  Plane  (LWRP). 
The  outer  boundary  of  the  anchorage  is 
a  line  parallel  to  the  nearest  bank  1 .000 
feet  from  the  water's  edge  into  the  river 
as  measured  from  the  LWRP. 


Dated:  February  13,  2003. 
Roy  I.  Casto, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eighth  District  Coast  Guard. 
(FR  Doc.  03-6631  Filed  3-19-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MS-200310;  FRL-7445-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Mississippi  Update  to  Materials 
Incorporated  by  Reference 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  updating  the  materials 
submitted  by  Mississippi  that  are 
incorporated  by  reference  (IBR)  into  the 
Mississippi  State  Implementation  Plan 
(SIP).  The  regulations  affected  by  this 
update  have  been  previously  submitted 
by  the  state  agency  and  approved  by 
EPA.  This  update  affects  the  SIP 
materials  that  are  available  for  public 
inspection  at  the  Office  of  the  Federal 
Register  (OFR),  Office  of  Air  and 
Radiation  Docket  and  Information 
Center,  and  the  Regional  Office. 
EFFECTIVE  DATE:  This  action  is  effective 
March  20,  2003. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  SW.,  Atlanta,  GA  30303;  Office  of 
Air  and  Radiation  Docket  and 
Information  Center,  Room  B-108. 1301 
Constitution  Avenue,  (Mail  Code  6102T) 
NW.,  Washington,  DC  20460,  and  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Notarianni  at  the  above  Region 
4  address,  by  phone  at  (404)  562-9041. 
or  via  e-mail  at: 
notarianni.  michele@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  The  SIP  is 
a  living  document  which  the  State  can 
revise  as  necessary  to  address  the 
unique  air  pollution  problems  in  the 
State.  Therefore,  EPA  from  time  to  time 
must  take  action  on  SIP  revisions 
containing  new  and/ or  revised 
regulations  as  being  part  of  the  SIP.  On 
May  22,  1997,  (62  FR  27968)  EPA 
revised  the  procedures  for  incorporating 
by  reference  Federally-approved  SIPs,  as 
a  result  of  consultations  between  EPA 
and  OFR.  The  description  of  the  revised 
SIP  document,  IBR  procedures  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22,  1997,  Federal  Register  dociunent. 
On  July  1,  1997,  EPA  published  a 
document  in  the  Federal  Register  (62 
FR  35441)  beginning  the  new  IBR 
procedure  for  Mississippi.  In  this 
document  EPA  is  doing  the  second  • 
update  to  the  material  being  IBRed. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause'-exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause", 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  aliows  an  agency  to 
make  a  rule  effective  immediately 
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(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
state  programs.  Under  section  553  of  the 
APA,  an  agency  may  find  good  cause 
where  procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
updating  citations. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in     ' 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 


relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  itWs  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United, 
States  pf  ior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  19,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  Januan,'  13.  2003. 
A.  Stanley  Meiburg, 

Acting  Regiohal  Administrator,  Region  4. 

Chapter  I,  title  40.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

1 .  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  Z — Mississippi 

2.  In  §  52.1270  paragraphs  (b),  (c),  and 
(d)  afe  revised  to  read  as  follows: 

§52.1270    Identification  of  plan. 


(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraph  (c)  of 
this  section  with  an  EPA  approval  date 
prior  to  January  1,  2003,  was  approved 
for  incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Material  is  incorporated  as 
it  exists  on  the  date  of  the  approval,  and 
notice  of  any  change  in  the  material  will 
be  published  in  the  Federal  Register. 
Entries  in  paragraphs  (c)  and  (d)  of  this 
section  with  EPA  approval  dates  after 
January  1,  2003,  will  be  incorporated  by 
reference  in  the  next  update  to  the  SIP 
compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  {b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  state  rules/regulations 
which  have  been  approved  as  part  of  the 
SIP  as  of  January  1 .  2  003 . 

(3)  Copies  bf  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsjlh  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  Suite 
700,  Washington,  DC;  or  at  the  EPA, 
Office  of  Air  and  Radiation  Docket  and 
Information  Center,  Room  B-108,  1301 
Constitution  Avenue,  (Mail  Code  6102T) 
NW.,  Washington.  DC  20460.  ' 

(c)  EPA  approved  Mississippi 
regulations. 

EPA  Approved  Mississippi  Regulations 
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State  citation 

Title/subject 

State  effec- 
tive date 

EPA  approval  date 

Explanation 

APC-S-1 

Air  Emission  Regulations  for  ttte  Prevention,  AtMtement,  and  Control  of  Air  Contaminants 

Section  1  

General 

Definitions 

Specific  Criteria  for  Sources 

of  Paniculate  Matter. 
Specific  Criteria  for  Sources 

of  Sulfur  Compounds. 
Specific  Criteria  for  Sources 

of  Chemical  Emissions. 
New  Sources 

Exceptions 

Stack  Heigfit  Considerations 
Provisions  tor  Upsets, 

Startups,  and  Shutdowns. 
Severability 

01/09/94  

01/09/94  

02/12/96  61  FR  5295 

02/12/96,  61  FR  5295 

05/28/99  

01/09/94  

01/09/94  

05/28/99  

02/04/72  

05/01/86  

01/09m  

01/09/94  

12/20/02,  67  FR  77926 

, 

^^prtion  4 

02/12/96,  61  FR  5295 

02/12/96,  61  FR  5295 

12/20/02,  67  FR  77926 

Subsection  2,  "Other  Limitations",  and 

Section  7  

05/31/7^  37  FR  10875 

Subsection  3,  "New  Source  Perlonn- 
ance  Standards",  are  not  Federally 
approved. 

09/23/87.  52  FR  35704 

Qortinn  lO 

02/12/96.  61  FR  5295  : 

Section  11  

02/12/96  61  FR  5295 

'. 

. 

APC-S-2 

Mississippi  Commission  on  Environmental  Quality  Permit  Regulations  for  the  Construction  and/or  Operation  of 

Air  Emissions  Equipntent 

RATtion  1 

General  Requirements  

General  Standards  Applica- 
ble to  All  Permits 

Standards  tor  Granting  a 
State  Permit  to  Operate  An 
Existing  Facility 

Application  for  Penuit  to  Con- 
struct and  State  Permit  to 
Operate  t^ew  Facility. 

Public  Participation  and  Pub- 
lic Availability  of  Informa- 
tion 

Application  Review 

Compliance  Testing  

Emissions  Evaluation  Report 

Procedures  for  Renewal  of 
State  Permit  to  Operate 

Standards  for  Renewal  of 
State  Permit  to  Operate. 

Reporting  and  Record  Keep- 
ing. 

Emission  Reduction  Sched- 
ule. 

Exclusions,  Variances,  and 
General  Permits. 

Permit  Transfer  

Severablity 

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

01/09/94  

05/02/95,  60  FR  21442 

Section  II 

05/02/95.  60  FR  21442 

^ATtinn  III 

05/02/95.  60  FR  21442 

Section  IV 

05/02/95,  60  FR  21442 

^ATtion  V 

05/02/95,  60  FR  21442 

^f*rtinn  Vl 

05/02/95, -60  FR  21442 

f 

Section  VII 

Section  VIII 

05/02/95  60  FR  21442 

05/02/95,  60  FR  21442 

05/02/95,  60  FR  21442 

Section  IX 

Section  X 

05/02/95,  60  FR  21442 

Section  XI 

05/02/95.  60  FR  21442 

Section  XII 

05/02/95,  60  FR  21442 

" 

Section  XIII 

05/02/95,  60  FR  21442. 
05/02/95,  60  FR  21442 

f 

Section  XIV 

Section  XV  

05/02/95  60  FR  21442 

APC-S-3 

Regulations  for  Prevention  of  Air  Pollution  Emergency  Episodes 

Section  1  

Section  2 

General 

Definitions 

Episode  Criteria 

Emission  Control  Action  Pro- 
grams. 
Emergency  Orders 

02/04/72  

02/04/72  

06«)3/88  

02/04/72  

06/03/88  

05/31/72  37  FR  10875 

05/31/72,  37  FR  10875 

Section  3 

11/13/89,  54  FR  47211  

Section  4 

05/31/72,  37  FR  10875 

Section  5 

11/13/89.  54  FR  47211  

> 

Hegulati 

APC-S-5 

All 

09/21/96  

07/15/97,  62  FR  37724 

(d)  EPA  approved  Mississippi  source-specific  requirements. 


EPA  Approved  Mississippi  Source- 
Specific  Requirements 
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Name  of  source 

Permit  numt)er 

State  effective  date 

EPA  approval  date 

Explanation, 

None 

. 

' 

[FR  Doc.  0.3-6583  Filed  3-19-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-746&-5] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update  ~ 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  a  portion 

of  the  former  Nansemond  Ordnance 

Depot  Site  from  the  National  Priorities 

List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  III  announces  the 
deletion  of  a  portion  of  the  former 
Nansemond  Ordnance  Depot  site 
(Nansemond)  from  the  National 
Priorities  List  (NPL).  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300,  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP).  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended. 
EPA  and  the  Commonwealth  of  Virginia 
have  determined  that  all  appropriate 
responses  under  CERCLA  have  been 
implemented  at  the  portions  of  the  site 
being  deleted  from  the  NPL  and  that  no 
further  response  action  is  appropriate. 
EFFECTIVE  DATE:  March  20.  2003. 


ADDRESSES:  Comprehensive  information 
on  this  release  is  available  for  viewing 
at  the  site  information  repositories  at  the 
following  locations: 
Tidewater  Community  College 
(Frederick  Campus)  Library. 
Information  Desk,  7000  College  Drive, 
Portsmouth,  Virginia  23703.  (757) 
822-2130.  Hours  of  operation: 
Monday  tiuough  Thursday  8  a.m.  to  9 
p.m.,  Friday  8  a.m.  to  4:30  p.m.  and 
Saturday  9  a.m.  to  1  p.m. 
U.S.  EPA  Region  III  Library.  1650  Arch 
Street,  Philadelphia,  PA  19103-2029. 
(215)  814-5254.  Hours  of  operation: 
Monday  through  Friday,  8  a.m.-5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Thomson,  PE,  Remedial  Project 
Manager,  U.S.  EPA  Region  III  (3HS13), 
1650  Arch  Street,  Philadelphia,  PA 
19103-2029.  (215)  814-3357. 
SUPPLEMENTARY  INFORMATION: 

The  portion  of  the  site  to  be  deleted 
from  the  NPL  is  the  soil  in  the 
Impregnation  Kit  Area.  The 
Impregnation  Kit  Area  (also  known  as 
the  "Impregnite  Kit"  or  "XXCC3"  area) 
is  an  approximately  300,000  square  foot, 
rectangular  area  in  the  southwestern 
portion  of  Nansemond,  about  1000  feet 
from  the  Nansemond  River.  Only  soil  in 
this  area  is  being  deleted  from  the  NPL; 
ground  water  beneath  the  Impregnation 
Kit  Area  will  not  be  deleted  at  this  time. 

A  notice  of  intent  to  delete  this 
portion  of  the  site  was  published 
January  21,  2003  (68  FR  2726).  The 
closing  date  for  comments  on  the  notice 
of  intent  to  delete  was  February  20, 
2003.  EPA  received  no  comments. 

EPA  identifies  releases  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment,  and 

Table  1  .—General  Superfund  Section 


it  maintains  the  NPL  as  the  list  of  those 
releases.  Releases  on  the  NPL  may  be 
the  subject  of  remedial  actions  financed 
by  the  Hazardous  Substance  Superfund. 
Any  release  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Superfund. 

Dated:  March  7.  2003.  ' 

Donald  S.  Welsh, 
Regional  Administrator.  Region  III. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  t321(c)(2);  42  U.S.C. 
9601-9657;  E.G.  12777,  56  FR  54757.  3  CFR, 
1991  Comp..  p.  351;  E.G.  12580.  52  FR  2923, 
3  CFR.  1987  Comp.,  p.  193. 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  revising  the  entry  for  VA. 
Former  Nansemond  Ordnance  Depot, 
Suffolk  to  read  as  follows: 

Appendix  B  to  Part  300— National 
Priorities  List 


St. 


Site  name 


City/county 


Notes(a) 


VA 


Former  Nansemond  Ordnance  Depot  Suffolk P 
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(a)  *  *  • 

P  =  Sites  with  partial  deletion(s). 
(FR  Doc.  03-6459  Filed  3-19-03;  8:45  ami 
Mixmo  cooe  asao-ao-p 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1817 
RIN  2700-AC33 

Interagency  Acquisitk>n«— Authority 
for  Use 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
NASA  Federal  Acquisition  Regulation 
(FAR)  Supplement  (NFS)  to  specify  that 
the  Space  Act  is  the  authority  for  all 
NASA  interagency  acquisitions  except 
those  acquired  under  the  authority  of 
the  Inspector  General  Act  of  1978  for  the 
NASA  Office  of  the  Inspector  General. 
This  final  rule  further  specifies  that  the 
requirements  of  the  Economy  Act  will 
be  applied  to  these  acquisitions  as  a 
matter  of  policy.  These  changes  will 
ensure  greater  clarity  regarding  the 
source  and  application  of  NASA's 
authority  for  interagency  acquisitions. 
EFFECTIVE  DATE:  March  20.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Lou 
Becker.  NASA  Headquarters.  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK).  Washington.  DC 
20546.  telephone:  (202)  358-4593.  e- 
mail  to:  Iheckei^hq.nusa  gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

FAR  Subpart  17.5  as  supplemented  by 
NFS  1817.5  addresses  interagency 
acquisitions  under  the  Economy  Act  (31 
U.S.C  1535).  NFS  1817.72  addresses 
interagency  acquisitions  under  the 
Space  Act.  NFS  guidance  is  not  clear  on 
when  the  Economy  Act  or  Space  Act 
should  be  used  as  the  authority  for  an 
interagency  acquisition.  Additionally. 
NFS  guidcuice  does  not  address 
interagency  acquisition  authority  under 
the  Inspector  General  Act  of  1978  (5 
U.S.C.  Appendix  III).  FAR  17.500(b) 
states  that  the  Economy  Act  applies 
when  more  specific  statutory  authority 
does  not  apply.  The  Space  Act  is  a  more 
specific  authority  and  should  be  used  as 
the  authority  for  all  NASA  interagency 
acquisitions  except  those  acquired 
under  the  authority  of  the  Inspector 
General  Act.  This  final  rule  revises  the 
NFS  to  specify  that  the  Inspector 
General  Act  is  the  authority  for 
interagency  acquisitions  for  the  NASA 


Office  of  Inspector  General  and  that  the 
Space  Act  is  the  authority  for  all  other 
NASA  interagency  acquisitions. 
However,  it  is  N^SA  policy  to  apply  the 
requirements  of  the  Economy  Act  to  its 
interagency  acquisitions.  This  final  rule 
makes  clear  that  interagency 
acquisitions  shall  conform  to  the 
requirements  of  the  Economy  Act. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  because  it  only  clarifies  the 
authority  used  by  NASA  for  interagency 
acquisitions. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  new  recordkeeping 
or  information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  1817 

Government  procurement. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

Accordingly,  48  CFR  1817  is  amended 
to  read  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  1817  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1817— SPECIAL  CONTRACTING 
METHODS 

2.  Add  section  1817.500  to  read  as 
follows: 

1817.500    Scope  of  subpart 
(b)  See  1817.72. 

3.  Remove  sections  1817.503  and 
1817.504. 

4.  Revise  section  1817.7201  to  read  as 
follows: 

1817.7201     Policy. 

The  Space  Act  (42  U.S.C.  2473) 
applies  to  NASA  interagency 
acquisitions  except  those  for  the  NASA 
Office  of  Inspector  General  acquired 
under  the  authority  of  the  Inspector 
General  Act  of  1978  (5  U.S.C.  Appendix 
III).  NASA  has  elected  to  conform  its 
implementation  of  the  Space  Act  and 
the  Inspector  General  Act  to  the 
requirements  of  the  Economy  Act  (see 
FAR  17.5). 

5.  Add  sections  1817.7202  and 
1817.7203  to  read  as  follows: 


1817.7202  Detarmirtatlone  and  findings 
requirements. 

(a)  Interagency  acquisitions  shall  be 
supported  by  a  Determination  and 
Finding  (D4F)  equivalent  to  that 
required  for  Economy  Act  transactions 
(see  FAR  17.503).  This  requirement 
applies  to  all  purchases  of  goods  or 
services  under  contracts  entered  into  or 
administered  by  agencies  other  than 
NASA  including  the  Military 
Departments.  The  Space  Act  shall  be 
cited  as  authority  for  all  NASA 
interagency  acquisitions  except  that  the 
Inspector  General  Act  shall  be  cited  as 
the  authority  for  interagency 
acquisitions  for  the  NASA  Office  of 
Inspector  General, 

(b)  To  satisfy  the  D&F  requirement 
identified  in  FAR  17.503(a)(2),  current 
market  prices,  recent  acquisition  prices, 
or  prices  obtained  by  informational 
submissions  as  provided  in  FAR  15.201 
may  be  used  to  ascertain  whether  the 
acquisition  can  be  accomplished  more 
economically  from  commercial  sources. 

(c)  The  determination  described  in 
paragraph  (a)  of  this  section  is  not 
required  for  contracts  awarded  under 
the  Space  Act  to  Government  agencies 
pursuant  to  a  Broad  Agency 
Announcement  when  a  review  of  the 
acquisition  records  would  make  it 
obvious  that  the  award  is  not  being  used 
as  a  method  of  circumventing  regulatory 
or  statutory  requirements,  particularly 
FAR  part  6,  Competition  Requirements 
(e.g.,  when  a  significant  number  and 
value  of  awards  made  under  the  BAA 
are  made  to  entities  other  than 
Government  agencies). 

(d)  All  DficF's  for  a  servicing  agency 
not  covered  by  the  FAR  shall  be 
approved  by  the  Assistant 
Administrator  for  Procurement. 

1817.7203  Ordering  procedures. 

To  satisfy  the  ordering  procedures  in 
17.504(b)(4),  all  payment  provisions 
shall  require  the  servicing  agency  or 
department  to  submit  a  final  voucher, 
invoice,  or  other  appropriate  payment 
document  within  six  months  after  the 
completion  date  of  the  order.  A  different 
period  may  be  specified  by  mutual 
agreement  if  six  months  is  not 
sufficient. 

(FR  Doc.  03-6704  Filed  3-19-03;  8:45  ami 
BNJJNG  COOC  751»-01-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

Docket  No.  021212307-3037-3037-02;  I.D. 
031303B] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Pacific  Cod  by 
Catcher/processor  Vessels  Using 
Hook-and-line  Gear  in  the  Bering  Sea 
and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NationalOceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  catcher/ 
processor  vessels  using  hook-and-line 
gear  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAl).  This 
action  is  necessary  to  prevent  exceeding 
the  A  season  apportionment  of  the  2003 
total  allowable  catch  (TAG)  of  Pacific 
cod  allocated  for  catcher/processor 
vessels  using  hook-and-line  gear  in  this 
area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  15,  2003,  until  2400 
hrs,  A.l.t..  June  10.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 


BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groiuldfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Matiagement  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP . 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  A  season  apportionment  of  the 
2003  Pacific  cod  TAG  allocated  to 
catcher/processor  vessels  using  hook- 
and-line  gear  in  the  BSAI  was 
established  as  a  directed  fishing 
allowance  of  46,747  metric  tons  by  the 
final  2003  harvest  specifications  for 
groundfish  in  the  BSAI  (68  FR  9907, 
March  3,  2003).  See  §679.20(c)(3)(iii), 
§  679.20(c)(5),  and  §  679.20(a)(7)(i)(A) 
and  (C). 

In  accordance  with  §  679.20(d)(l)(iii), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  A  season 
apportionment  of  the  2003  Pacific  cod 
TAG  allocated  as  a  directed  fishing 
allowance  to  catcher/processor  vessels 
using  hook-and-line  gear  in  the  BSAI 
will  so(5n  be  reached.  Consequently, 
NMFS  is  prohibiting  directed  fishing  for 
Pacific  cod  by  catcher/processor  vessels 
using  hook-and-line  gear  in  the  BSAI. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e), 
and(f). 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the  "=~ 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fisher\',  lead  to  exceeding  the  A 
season  apportionment,  and  therefore 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  1801  et. 
seq. 

Dated:  March  14.  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen-ice. 
[FR  Doc.  03-6715  Filed  3-17-03:  1:07  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  930 

[Docket  No.  FV03-930-1C] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  New  Yorit,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin;  Continuance  Referendum; 
Correction 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Referendum  order;  correction. 

SUIMMARY:  This  document  contains  two 
corrections  to  the  referendum  order 
published  in  the  Federal  Register  on 
March  3,  2003  (68  FR  9944).  concerning 
tart  cherries  grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon.  Utah,  Washington,  and 
Wisconsin.  This  action  corrects  the 
referendum  period  and  the  date  by 
which  ballots  must  be  postmarked  to  be 
considered  valid  listed  in  the 
SUPPLEIMENTARY  INFORMATION  section. 
The  referendum  period  is  from  March 
17  through  28.  2003.  and  the  date  by 
which  ballots  must  be  postmarked  to  be 
considered  valid  is  March  28.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  G.  Johnson,  DC  Marketing 
Field  Office,  Fruit  and  Vegetable 
Programs.  AMS,  USDA.  Suite  2A04. 
Unit  155.  Room  2A38.  4700  River  Road. 
Riverdale.  Maryland  20737;  telephone: 
(301)  734-5243,  Fax:  (301)  734-5275;  or 
Melissa  Schmaedick.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  P.O. 
Box  1035.  Moab.  UT  84532;  telephone: 
(435)  259-7988.  Fax:  (435)  259-4945. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  referendum  order  published  in  the 
Federal  Register  on  March  3.  2003.  (68 
FR  9944)  directed  that  a  continuance 
referendum  be  conducted  among 
eligible  growers  and  processors  of  tart 
cherries  in  the  States  of  Michigan.  New 


York.  Pennsylvania.  Oregon,  Utah, 
Washington,  and  Wisconsin  to 
determine  whether  they  favor 
continuance  of  the  marketing  order 
regulating  the  handling  of  tart  cherries 
grown  in  the  production  area.  The 
referendum  order  was  issued  under 
Marketing  Order  No.  930,  as  amended  (7 
CFR  Part  930).  The  order  is  effective 
^under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674). 

Need  for  Correction 

As  published,  the  referendum  period 
and  date  by  which  ballots  must  be 
postmarked  to  be  considered  valid  in 
the  SUPPLEMENTARY  INFORMATION  section 
are  incorrect. 

Correction  of  Publication 

Accordingly,  the  SUPPLEMENTARY 
INFORMATION  section  in  the  publication 
of  the  referendum  order  (Docket  No. 
FV03-930-1)  is  corrected  as  follows: 

1.  On  page  9944,  column  2.  line  13, 
the  dates  "March  10  through  March  21, 
2003"  is  corrected  to  read  "March  17 
through  28,  2003." 

2.  On  page  9944.  column  3.  line  9.  the 
date  "March  21,  2003"  is  corrected  to 
read  "March  28.  2003." 

Dated:  March  14.  2003. 
A.I.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 
|FR  Doc.  0,3-6666  Filed  3-19-03;  8:45  am) 

BILLING  CODE  3410-O2-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  12  and  24 
RIN  1515-AC93 

Patent  Surveys 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
eliminate  patent  surveys.  After  careful 
review.  Customs  questions  the 
worthiness  of  continuing  the  patent 
survey  program  given  lack  of  demand 
for  the  program,  stemming  in  part  from 
the  program's  apparent  lack  of 
effectiveness  within  the  current 


statutory  scheme,  and  other  changed 
circumstances. 

DATES:  Written  comments  must  be 
received  on  or  before  May  19.  2003. 
ADDRESSES:  Written  comments  may  be 
submitted  to  the  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings. 
Attention:  Regulations  Branch.  1300 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20229.  Submitted  comments  may  be 
inspected  at  the  U.S.  Customs  Service, 
799  9th  Street.  Washington,  DC,  during 
regular  business  hours.  Arrangements  to 
inspect  comments  should  be  made  in 
advance  by  calling  Mr.  Joseph  Clark  at 
(202) 572-8768. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  McCray.  Branch  Chief. 
Intellectual  Property  Rights  Branch 
(202) 927-2330. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337;  hereafter,  section 
1337).  concerning  unfair  practices  in 
import  trade,  it  is  unlawful  to.  among 
other  things,  import  merchandise  into 
the  United  States  that  infringes  a  valid 
and  enforceable  United  States  patent.  .  . 
Under  the  statute,  the  International 
Trade  Commission  (the  Commission), 
after  conducting  a  proper  investigation, 
is  authorized  to  exclude  patent- 
infringing  merchandise  ffom  entry  into 
the  United  States.  (19  U.S.C. 
1337(a)(l)(B)(i)  and  19  U.S.C.  1337(d).) 
The  statute  also  authorizes  the 
Commission,  under  certain 
circumstances,  to  issue  cease  and  desist 
orders,  impose  civil  penalties,  and  order 
seizure  and  forfeiture  relative  to 
unlawful  acts  under  the  statute. 

Customs  plays  a  supporting  role  with 
respect  to  patent  infringement  cases 
under  section  1337.  For  example,  where 
the  Commission  has  determined  that 
merchandise  infringes  a  patent  and  has 
ordered  that  the  patent-infringing 
merchandise  be  excluded  from  entry. 
Customs  will  refuse  entry  of  the 
merchandise  covered  by  the  order  after 
notification  by  the  Commission  (see  19 
era  12.39).  In  addition  to  enforcing 
Commission  exclusion  orders.  Customs 
enforces  Commission  seizure/forfeiture 
orders  (19  U.S.C.  1337(i)(2))  and  certain 
court  orders. 

Patent  Surveys 

In  1956,  while  under  no  statutory 
mandate  to  do  so.  Customs  promulgated 
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a  regulation  designed  to  assist  patent 
holders  in  obtaining  information  they 
would  need  to  seek  action  by  the 
Commission  under  section  1337.  In 
Treasury  Decision  (T.D.)  54087, 
published  in  the  Federal  Register  (21 
FR  3267)  on  May  18,  1956,  Customs 
amended  §  24.12(a)  of  the  Customs 
Regulations  by  adding  paragraph  (3), 
under  which  Customs  would  issue  the 
names  and  addresses  of  importers  of 
articles  appearing  to  infringe  a 
registered  patent.  The  T.D.  explained 
that  the  purpose  of  the  new  provision 
was  to  assist  the  owjier  of  a  registered 
patent  in  obtaining  data  upon  which  to 
file  a  complaint  imder  section  1337 
charging  unfair  methods  of  competition 
and  unfair  acts  in  the  importation  of 
merchandise  infringing  the  patent.  The 
provision  required  an  application  by  the 
patent  owner  and  set  forth  appropriate 
fees. 

In  T.D.  56137,  published  in  the 
Federal  Register  (29  FR  4909)  on  April 
8,  1964,  Customs  amended  Part  12  of 
the  regulations  to  add  new  section 
12.39a  to  prescribe  the  procedure  and 
requirements  for  obtaining  the  names 
and  addresses  of  importers  of 
merchandise  appearing  to  infringe  a 
patent  (thereby  transferring  authority  for 
the  procedure  from  §  24.12(a)(3)).  The 
new  section  referred  to  the  procedure  as 
a  patent  siuvey  and  provided  patent 
survey  requestors  three  survey  period 
options  varying  in  length  of  time:  2,  4, 
and  6  months.  The  fees  for  patent 
surveys  remained  under  §  24.12(a)(3). 

Changed  Circumstances 

Over  the  years.  Customs  has 
continued  to  perform  patent  surveys 
under  §  12.39a,  but  chcuiged 
circumstances  call  into  question  the 
effectiveness  of  the  patent  survey 
process  and  the  ability  of  Customs  to' 
continue  to  provide  the  manpower  and 
resources  required.  Customs,  therefore, 
has  had  to  reconsider  the  viability  of  the 
program. 

In  1956,  when  the  above  mentioned 
program  was  introduced.  Customs 
processed  just  over  a  million  entries. 
Because  the  volume  of  imports  has 
exploded  since  1956,  Customs  now 
receives  over  23  million  entries  per  year 
(based  on  2001  statistics).  At  the  same 
time,  as  a  result  of  subsequent  changes 
in  Customs  law  and  practice,  the  old 
system  in  which  Customs  officers  were 
responsible  for  completing  the 
processing  of  each  entry  has  been 
replaced  with  what,  in  practice,  is  a  self- 
assessment  system  based  on  electronic 
reporting  without  paper  invoices. 


Effectiveness  of  the  Patent  Survey 
Progmm 

The  patent  survey  seeks  to  identify 
importers  who  may  be  importing 
merchandise  that  appears  to  infringe  a 
patent.  After  initial  approval  of  a  survey 
request  (application).  Customs 
determines  which  tariff  provisions  may 
apply  to  particular  patented 
merchandise,  a  task  complicated  by  the 
fact  that  patented  articles  are  often  new 
or  novel  conunodities.  Often,  these 
identified  tariff  provisions  are  broad  or 
basket  provisions,  with  the  broad 
provisions  covering  several  similar 
articles  and  the  basket  provisions 
covering  a  wide  breadth  of  articles  that 
do  not  fit  under  more  specific 
subheadings.  Thus,  searching  for 
merchandise  that  appears  to  infringe  the 
patent  often  produces  overbroad  results. 
These  overbroad  results  lead  to 
identifying  importers  who  in  fact  do  not 
import  merchandise  appearing  to 
infringe  the  patent  at  issue.  These 
searches  are  of  questionable  value  to  the 
patent  owner  and  do  not  produce  results 
that  justify  the  required  use  of  Customs 
resources. 

Further  evidence  ^f  the  limited  value 
of  the  patent  survey  program  is 
demonstrated  by  the  fact  that  Customs 
processes  relatively  few  patent  survey 
requests  (although  not  a  data  element 
routinely  tracked,  research  indicates 
about  10  requests  processed  per  year). 
While  the  survey  requests  received 
present  the  problems  discussed  in  this 
document  (time-consuming  process, 
overbroad  results,  questionable  value  of 
results,  competing  mission  priorities), 
their  few  number  call  into  question  the 
value  of  the  program.  A  greater  nurhber 
of  survey  requests  would  suggest  a 
greater  need  among  the  importing 
public  and  a  more  legitimate  basis  for 
Customs  investment  of  time  and  effort. 
The  apparent  lack  of  need  is  another 
reason  to  discontinue  the  program. 

Unappealing  Options 

Customs  recognizes  that  today  it  faces 
a  situation  with  unappealing  options. 
Recognizing  the  ineffectiveness  of  the 
program  and  the  lack  of  demand 
suggests  discontinuing  the  program. 
Making  the  program  more  effective,  in 
the  hope  of  generating  new  demand, 
would  require  the  commitment  of  scarce 
resources.  Moreover,  Customs  would 
have  to  increase  the  cost  of  patent 
surveys  dramatically  to  cover  the 
expense  of  a  stepped  up  program. 
Customs  believes  that  intensifying  the 
program  is  not  possible  operationally  or 
economically. 


The  Statute— 19  U.S.C.  1337 

Finally,  Customs  notes  that  section 
1337  does  not  mandate  that  Customs 
perform  patent  surveys.  An  examination 
of  the  general  scheme  of  section  1337 
shows  that  the  statute  places  primary 
authority  in  the  Commission,  rather 
than  Customs,  to  enforce  its  provisions. 
The  Commission  is  charged  with  the 
responsibility  to  conduct  investigations 
and  make  determinations  regarding 
violations  and  sanctions  under  the 
statute.  Customs  is  not  authorized  to 
take  any  action  regarding  apparently 
patent-infringing  merchandise  without 
the  Conunission  first  taking  action  or 
without  receiving  a  notice,  request,  or  , 
instruction  ft^m  the  Commission,  a 
clearly  secondary  role. 

Thus,  the  promulgation  of  Customs    . 
patent  survey  regulation  (first  in 
§  24.12(a)(3)  and  then  in  §  12.39a). 
though  intended  to  support  section 
1337.  is  not  rooted  in  explicit  statutory 
authority.  Rather,  the  regulatory 
program  was  initiated  in  the  exercise  of 
agency  discretion  under  the  general 
authority  of  19  U.S.C.  66  and  1624. 

Conclusion 

Based  on  all  the  foregoing  that  calls 
into  question  the  continued  viability  of 
the  Customs  patent  survey  program 
under  §  12.39a.  for  reasons  relating  to 
effectiveness  of  the  program,  burden  on 
Customs  manpower  and  systems,  the 
impracticality  of  intensifying  the 
program,  and  ambiguous  statutory 
authority.  Customs  is  considering 
discontinuing  the  program.  Thus,  this 
document  proposes  removing  §  12.39a 
from  the  Customs  Regulations  and 
making  conforming  changes  to 
§  24.12(a)  by  removing  paragraph  (3). 

Comments 

Before  adopting  as  final  the  proposed 
removal  of  §  12.39a,  consideration  will 
be  given  to  any  written  comments 
timely  submitted  to  Customs.  Customs 
requests  that  commenters  .opposed  to 
removal  of  the  regulation  include  in 
thefr  comments  suggestions  to  maintain 
the  patent  survey  program  that  address 
Customs  concerns  regarding  the 
program's  effectiveness.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4  of  the  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b)  of  the  Customs  Regulations 
(19  CFR  103.11(b))  on  regular  business 
days  between  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  U.S.  Customs  Service. 
799  9th  Street,  N.W.,  Washington.  D.C. 
Arrangements,  to  inspect  submitted 
comments  should  be  made  in  advance 
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by  calling  Mr.  Joseph  Clark  at  (202)  572- 
8768. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  it  is  certified  that,  if  adopted, 
the  amendments  to  the  Customs 
Regulations  set  forth  in  this  document 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  regulation  would  merely 
discontinue  the  patent  survey 
procedure.  Accordingly,  these 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad.  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
contributed  in  its  development. 

List  of  Subjects 

19CFRPartl2 

Entry  of  merchandise,  Customs  duties 
and  inspection,  Fees  assessment, 
Imports.  Patents.  Reporting  and 
recordkeeping  requirements. 

19CFRPart24 

Accounting.  Customs  duties  and 
inspection.  Fees.  Imports.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  stated  in  the 
preamble.  Parts  12  and  24  of  the 
Customs  Regulations  (19  CFR  Parts  12 
and  24)  are  proposed  to  be  amended  as 
follows: 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
Part  12  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66;  1202 
(General  Note  23.  Harmonized  Tariff 
Schedule  of  the  United  States),  1624. 

*  •  *  •  • 

2.  It  is  proposed  to  amend  Pari  12  by 
removing  §  12.39a. 

PART  24— CUSTOMS  RNANCIAL  AND 
ACCOUNTING  PROCEDURE 

1 .  The  general  authority  citation  for 
Pari  24  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  19  U.S.C.  58a-58c. 
66.  1202  (General  Note  22.  Harmonized  Tariff 


Schedule  of  the  United  States).  1505. 1624; 
26  U.S.C.  4461.  4462;  31  U.S.C.  9701. 

***** 

Section  24.12  also  issued  under  19  U.S.C. 
1524.  46  U.S.C.  31302; 

•  •  •  •  • 

2.  It  is  proposed  to  amend  §  24.12  by 
removing  paragraph  (a)(3). 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  February  28.  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  03-67.'>6  Filed  3-19-03;  8:45  am) 

BiLUNG  COOC  4a20-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  113 
RIN  151S-AC44 

Importation  and  Entry  Bond 
Conditions  Regarding  Other  Agency 
Documentation  Requirements 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  withdrawal  of 
proposed  rulemaking. 

summary:  This  document  informs  the 
public  that  Customs  has  decided  to 
withdraw  a  proposal  to  amend  the 
Customs  Regulations  regarding  the  bond 
condition  on  the  basic  entry  and 
imporiation  bond  requiring  the 
principal  to  furnish  Customs  with  any 
document  or  evidence  required  to  be 
submitted  to  Customs  by  law  or 
regulation.  The  proposal  would  have 
expanded  this  bond  condition  to  require 
the  principal  to  furnish  to  other 
Govenunent  agencies  any  document  or 
evidence  required  in  connection  with 
the  importation/entry  process  required 
to  be  submitted  to  those  agencies  under 
the  laws  or  regulations  of  those 
agencies. 

DATES:  As  of  March  20.  2003.  the 
proposed  rule  published  on  August  6. 
1999  (64  FR  42872)  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Baskin.  Penalties  Branch,  Office 
of  Regulations  and  Rulings.  (202)  572- 
8750. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  6.  1999,  Customs 
published  a  docimient  in  the  Federal 
Register  (64  FR  42872)  proposing  to 
amend  the  Customs  Regulations 
pertaining  to  the  basic  importation  and 
entry  bond  condition  under  which,  if  , 


merchandise  is  conditionally  released  to 
the  principal  named  in  the  bond,  the 
principal  agrees  to  furnish  Customs 
with  any  document  or  evidence  as 
required  by  law  or  regulation.  The 
proposed  amendment  would  have 
extended  this  requirement,  and 
consequently  the  potential  liability  for 
payment  of  liquidated  damages  for  a 
breach  of  the  bond  condition,  to 
documents  and  evidence  required  to  be 
submitted  to  other  Govenunent  agencies 
imder  laws  and  regulations  of  those 
other  agencies. 

The  impetus  for  the  proposal  was  that 
another  agency  asked  Customs  whether 
the  Customs  bond  could  be  used  to 
provide  a  consequence  for  the  failure  to 
provide  a  specific  document  to  that 
agency  when  that  agency  required  the 
document  upon  the  imporiation  of 
certain  articles.  Rather  than  issuing  a 
narrow  proposed  rule  governing  the 
presentation  of  the  specific  document, 
Customs  proposed  to  amend  the 
provisions  of  the  basic  importation  and 
entry  bond  to  allow  for  the  assessment 
of  liquidated  damages  if  there  is  a 
failure  to  provide  any  document  to  other 
Government  agencies  in  the  time  period 
prescribed  under  the  laws  and 
regulations  of  those  other  agencies. 

Comments  on  the  proposed 
amendment  to  the  Customs  Regulations 
were  solicited. 

Customs  received  six  conmients  on 
the  proposed  amendment  to  the 
regulation.  All  of  the  comments  were 
strongly  opposed  to  the  implementation 
of  the  proposed  amendment.  They 
stated  that  the  proposed  amendment 
was  far  too  broad  and  that  it  allowed  for 
liquidated  damages  for  imidentified 
violations  of  unknown  laws 
administered  by  unknown  agencies. 

Customs  has  carefully  considered  the 
comments  received,  further  reviewed 
the  matter,  and  agrees  with  the 
commenters.  Accordingly.  Customs  is 
withdrawing  the  proposal  it  published 
on  August  6.  1999. 

Robert  C.  Bonner, 

Commissioner  of  Customs.  • 

Approved:  February  25.  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  03-6758  Filed  3-19-03;  8:45  am] 

WLUNG  COOE  4S20-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878 

[Docket  No.  02N-OSO0] 

General  and  Plastic  Surgery  Devices; 
Classification  of  Silicone  Sheeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
classify  silicone  sheeting  intended  to 
manage  hyperproliferative 
(hypertrophic  and  keloid)  scars  on 
intact  skin  into  class  1  (general  controls) 
and  to  exempt  the  device  from 
premarket  notification.  The  agency  is 
publishing  the  recommendation  of  the 
General  and  Plastic  Surgery  Devices 
Panel  (the  Panel)  regarding  the 
classification  of  this  device.  After 
considering  public  comments  on  the 
proposed  classification,  FDA  will 
publish  a  final  regulation  classifying 
this  device.  This  action  is  being  taken  to 
establish  sufficient  regulatory  controls 
that  will  provide  reasonable  assurance 
of  the  safety  and  effectiveness  of  this 
device.  This  action  is  taken  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  as  amended  by  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA).  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA).  and  the  Medical 
Devices  User  Fee  Modernization  Act 
(MDUFMA). 

DATES:  Submit  written  or  electronic 
comments  by  June  18.  2003.  See  section 
XI  of  this  document  for  the  proposed 
effective  date  of  a  final  rule  based  on 
this  document. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www .  fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
R.  Arepelli,  Center  for  Devices  and 
Radiological  Health  (HFZ-^10),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850. 
301-594-3090. 
SUPPLEMENTARY  INFORMATION:    , 

L  Background 

The  act  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  1976  amendments 
(Public  Law  94-295).  the  SMDA  (PubUc 


Law  101-629).  and  FDAMA  (Public  Law 
105-115).  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
.  controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28,  1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendements 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

A  device  that  was  not  in  commercial 
distribution  before  May  28. 1976. 
generally  referred  to  as  postamendments 
device,  is  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  ni  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
III  and  require  premarket  approval, 
unless  and  until:  (1)  The  device  is 
reclassified  into  class  I  or  11;  (2)  FDA 
issues  an  order  classifying  the  device 
into  class  I  or  II  in  accordance  with  new 
section  513(f)(2)  of  the  act,  as  amended 
by  FDAMA;  or  (3)  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  under  section  513(i)  of  the 
act,  to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  the 
premarket  notification  procedures  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  21  CFR  part  807. 

A  preamendments  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  the  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  until  FDA  issues  a 
final  regulation  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval). 

hi  the  Fecleral  Register  of  Jime  24, 
1988  (53  FR  23856).  FDA  published  a 
final  rule  classifying  most  general  and 
plastic  surgery  devices.  At  that  time. 
FDA  was  not  aware  that  silicone 
sheeting  intended  to  manage 
hyperproliferative  scars  was  a 


preamendments  device  and 
inadvertently  omitted  classifying  it. 
Consistent  with  the  act  and  the 
regulations.  FDA  consulted  with  the 
Panel,  an  FDA  advisory  conunittee. 
regarding  the  classification  of  this 
device. 

FDAMA  added  a  new  section  510(1) 
to  the  act.  New  section  510(1)  of  the  act 
provides  that  a  class  I  device  is  exempt    - 
from  the  premarket  notification 
requirements  under  section  510(k)  of  the 
act,  unless  the  device  is  intended  for  use 
which  is  of  substantial  importance  in 
preventing  impairment  of  human  health 
or  it  presents  a  potential  unreasonable 
risk  of  illness  or  injury.  Hereafter,  these 
are  referred  to  as  "reserved  criteria." 
The  general  exemption  for  class  I 
devices  permits  manufacturers  to 
introduce  certain  generic  types  of 
devices  into  conunercial  distribution 
without  first  submitting  a  premarket 
notification  to  FDA. 

n.  Device  Description 

FDA  is  proposing  the  following 
device  description  based  on  the  Panel's 
recommendations  and  the  agency's 
review:  Silicone  sheeting  is  intended  to 
manage  hyperproliferative 
(hypertrophic  and  keloid)  scars  on 
intact  skin. 

nL  Recommendation  of  the  Panel 

In  a  public  meeting  held  on  July  8. 
2002.  the  Panel  voted  (six  to  zero  with 
one  abstention)  to  recommend  that 
silicone  sheeting  intended  to  manage 
hyperproliferative  scars  on  intact  skin 
be  classified  into  class  I  (Ref.  1).  The 
Panel  also  believed  that  the  device 
meets  the  reserved  criteria  of  new 
section  510(1)  of  the  act  and  should 
require  premarket  notification.  The 
Panel  also  reconunended  prescription 
use  of  the  device. 

IV.  Summary  of  Reasons  for  the 
Recommendation 

The  Panel  concluded  that  the  safety 
and  effectiveness  of  silicone  sheeting 
intended  to  manage  hyperproliferative 
scars  on  intact  skin  could  be  reasonably 
assured  by  general  controls. 
Specifically,  the  Panel  believed  that  the 
safety  and  effectiveness  of  the  device 
can  be  reasonably  assured  by:  (1) 
Registration  and  listing  (section  510  of 
the  act).  (2)  good  manufacturing 
practices  requirements  (section  520(f)  of 
the  act  (21  U.S.C.  360j(fi),  (3)  premarket 
notification  (section  510(k)  of  the  act), 
and  (4)  general  requirements  concerning 
reports  (21  CFR  820.120)  and  complaint 
files  (21  CFR  820.198). 
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V.  Risks  to  Health 

The  Panel  identified  no  risks  to  health 
associated  with  the  use  of  silicone 
sheeting  intended  to  mange 
hyperproliferative  scars.  They  noted 
that  the  device  is  intended  for  use  on 
intact  skin  and  commented  that  no 
allergic  reactions  are  associated  with  its 
use. 

VI.  Summary  of  the  Data  Upon  Which 
the  Proposed  Recommendation  is  Based 

The  Panel  based  its  recommendation 
on  the  information  provided  by  FDA, 
the  presentations  made  by 
manufacturers  and  FDA  at  the  Panel 
meeting,  the  open  discussion  during  the 
Panel  meeting,  and  the  Panel  members' 
personal  knowledge  of  and  clinical 
experience  with  the  device. 

Vn.  FDA's  Tentative  Findings 

FDA  tentatively  agrees  with  the 
recommendation  of  the  Panel  that 
silicone  sheeting  intended  to  manage 
hyperproliferative  scars  on  intact  skin 
should  be  classified  into  class  I  because 
the  agency  believes  that  sufficient 
information  exists  to  determine  that 
general  controls  would  provide 
reasonable  assurance  of  safety  and 
effectiveness. 

FDA  tentatively  disagrees  with  the 
recommendation  of  the  Panel  that 
silicone  sheeting  meets  the  reserved 
criteria  of  new  section  510(1)  of  the  act 
and  that  it  should  be  a  prescription 
device.  FDA  does  not  believe  that  the 
device  is  of  substantial  importance  in 
preventing  impairment  of  human  health 
or  that  it  presents  a  potential 
unreasonable  risk  of  illness  or  injury, 
and  therefore  has  determined  that  it 
should  be  exempt  from  premarket 
notification.  FDA  also  has  determined 
that  prescription  use  of  the  device  is 
unnecessary. 

FDA  notes  that  four  wound  dressing 
products  that  are  intended  to  cover 
wounds  on  non-intact  skin  currently  are 
adequately  regiUated  as  class  I  devices 
that  are  exempt  hom  premarket 
notification  procedures  and  as 
nonprescription  use  devices.  These 
devices  are  the  nonresorbable  gauze/ 
sponge  for  external  use  (21  CFR 
878.4014),  the  hydrophilic  woimd 
dressing  (21  CFR  878.4018),  the 
occlusive  wound  dressing  (21  CFR 
878.4020),  and  the  hydrogel  wound  and 
bum  dressing  (21  CFR  878.4022). 
Because  silicone  sheeting  is  intended 
for  use  on  intact  skin,  the  agency 
believes  that  the  same  regulatory  control 
that  reasonably  assures  the  safety  and 
effectiveness  of  these  four  wound 
dressings  intended  for  use  on  non-intact 
skin,  i.e.,  regulation  as  a 


nonprescription  use  class  I  device 
exempt  from  premarket  notification,  is 
adequate  to  reasonably  assure  the  safety 
and  effectiveness  of  silicone  sheeting. 
Therefore,  the  agency  is  proposing  that 
silicone  sheeting  intended  to  manage 
hyperproliferative  scars  on  intact  skin 
be  classified  into  class  I  and  that  it  be 
exempt  from  premarket  notification. 

VIII.  Enviroiunental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  proposed 
classification  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

IX.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Public  Law  96-354)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-121),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
and  other  advantages,  distributive 
impacts,  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  order  and  so  is  not  subject  to 
review  under  the  Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  As  noted  previously,  FDA  may 
classify  devices  into  one  of  three 
regulatory  classes  according  to  the 
degree  of  control  needed  to  provide 
reasonable  assiuance  of  safety  and 
effectiveness.  FDA  is  proposing  that  this 
device  be  classified  into  class  I,  the 
lowest  level  of  control  allowed.  In 
addition,  FDA  is  proposing  to  exempt  it 
from  premarket  notification 
requirements.  The  agency,  therefore, 
certifies  that  this  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  it  will  not  impose  costs  of 
$100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 


governments  in  the  aggregate,  and 
therefore,  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

X.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  is  not  required. 

XI.  Submission  of  Comments  and 
Proposed  Dates 

You  may  submit  to  the  Dockets 
Management  Branch  written  or 
electronic  comments  regarding  this 
proposal.  You  must  submit  two  copies 
of  ^y  mailed  comments,  except  that 
individuals  may  submit  one  copy.  You 
should  identify  comments  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  proposes  that  any 
final  rule  that  may  issue  based  on  this 
proposal  become  effective  90  days  after 
its  date  of  publication  in  the  Federal 
Register. 

XII.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  General  and  Plastic  Surgery  Devices 
Panel,  meeting  transcript,  pp.  1-82,  July  8, 
2001. 

List  of  Subfects  in  21  CFR  Part  878 

Medical  devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  878  be  amended  as  follows: 

PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360,  360c,  360e, 
360).  3601,  371. 

2.  Section  878.4025  is  added  to 
subpart  E  to  read  as  follows: 

§878.4025    Silicone  sheeting. 

(a)  Identification.  Silicone  sheeting  is 
intended  to  manage  hyperproliferative 
(hypertrophic  and  keloid)  scars  on 
intact  skin. 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  hom  the 


premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter 
subject  to  the  limitations  in  §  878.9. 

Dated:  December  24,  2002. 
Linda  S.  Kahan. 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
[PR  Doc.  03-6646  Filed  3-19-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD05-02-054] 

RIN  1625-AA09  [Formerly  2115-AE47] 

DrawtKidge  Operation  Regulations; 
Manasquan  River,  NJ 

agency:  Coast  Guard,  DHS. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  has  revised 
its  proposal  to  change  the  operating 
regulations  that  govern  the  Route  70 
Bridge  across  the  Manasquan  River.  The 
revised  proposal  would  change  the 
regulation  with  a  new  provision  to  limit 
the  required  openings  of  the  draw  year- 
round  from  7  a.m.  to  11  p.m.  to  once  an 
hour  with  closiu-e  periods  from  4  p.m. 
to  7  p.m.  Mondays  through  Fridays. 
This  proposed  change  is  intended  to 
reduce  traffic  delays  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  19,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(Aowb),  Fifth  Coast  Guard  District, 
Federal  Building,  4th  Floor.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  or  they  may  be  hand 
delivered  to  the  same  address  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  Holidays.  The 
telephone  number  is  (757)  398-6222. 
Commander  (Aowb),  Fifth  Coast  Guard 
District  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  above  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Waverly  Gregory,  Bridge  Administrator, 


Fifth  Coast  Guard  District,  at  (757)  398- 

6222. 

SUPPLEMENTARY  INFORMATION:    " 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CCGD05-02-054), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during  ' 
the  conmient  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Commander,  Fifth  Coast  Guard  District 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Regulatory  Information 

On  September  12,  2002,  we  pubhshed 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  "Drawbridge  Operation 
Regulations;  Manasquan  River,  New 
Jersey"  in  the  Federal  Register  (67  FR 
57773).  We  received  14  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  Route  70  Bridge  is  a  movable 
bridge  (single-leaf  bascule)  owned  and 
operated  by  the  New  Jersey  Department 
of  Transportation  (NJDOT)  connecting 
the  Borough  of  Point  Pleasant  and  Brick 
Township  in  Ocean  Coimty  with  Brielle 
Borough  and  Wall  Township  in 
Monmouth  County.  Currently,  33  CFR 
117.727  requires  the  draw  of  the  Route 
70  Bridge,  mile  3.4  at  Riviera  Beach,  to 
open  on  signal  from  7  a.m.  to  11  p.m. 
The  draw  need  not  be  opened  from  11 
p.m.  to  7  a.m.  In  the  closed  position  to 
vessels,  the  bridge  has  a  vertical 
navigation  clearance  of  15  feet  at  mean 
high  water. 

On  behalf  of  residents  and  business 
owners  in  the  area,  NJDOT  requested 
changes  to  the  existing  regulations  for 
the  Route  70  Bridge  in  an  effort  to 


balance  the  needs  of  mariners  and 
vehicle  drivers  transiting  in  arid  aroimd 
this  seaside  resort  area.  Route  70  is  a 
principal  arterial  highway  that  serves  as 
a  major  evacuation  route  in  the  event  of 
tidal  emergencies.  Bridge  openings  at 
peak  traffic  hours  during  the  tourist 
season  often  cause  considerable 
vehicular  traffic  congestion  while 
acconunodating  relatively  few  vessels. 
To  ease  traffic  congestion,  NJDOT 
requested  that  the  movement  of  marine 
traffic  be  regulated.  The  Coast  Guard 
reviewed  NJDOT  yearly  drawbridge  logs 
for  1999,  2000,  and  2001.  The  logs 
revealed  that  the  bridge  opened  for 
vessels  1028,  1026,  and  1020  times, 
respectively.  During  the  peak  boating 
season  from  May  through  September, 
the  logs  revealed  from  1999  to  2001.  the 
bridge  opened  750,  792  and  794  times, 
respectively.  NJDOT  contended  that 
with  an  average  of  only  five  openings 
per  day  during  the  prime  boating  period 
vessel  traffic  through  the  bridge  is 
minimal.  Also,  NJDOT  officials, 
residents  and  business  ovraers  pointed 
out  that  from  4  p.m.  to  7  p.m.  on 
Fridays,  vehicular  traffic  congestion  is 
at  its  peak.  During  the  peak  boating 
season  from  May  through  September, 
the  logs  revealed  from  1999  to  2001,  the 
bridge  opened  from  4  p.m.  to  7  p.m.  on 
Fridays  36,  35^  and  26  times, 
respectively.  The  Coast  Guard  believed 
based  on  the  minimal  number  of 
openings  identified  by  the  bridge  logs, 
that  the  initial  proposal  limiting  the 
openings  of  the  draw  year-roimd  from  7 
a.m.  to  11  p.m.  to  once  an  hour  and 
implementing  closure  periods  from  4 
p.m.  to  7  p.m.  on  Fridays  would  more 
fairly  balance  the  competing  needs  of 
vehicular  and  vessel  traffic.  However, 
the  Coast  Guard  received  14  comments 
on  the  NPRM.  most  suggesting 
additional  changes  to  the  proposed 
regulations.  After  further  review  of  the 
bridge  logs,  the  Coast  Guard  has 
determined  that  since  vessel  use  year- 
roiuid  is  relatively  low,  an  alternative 
proposal  should  he  considered. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  14 
comments  on  the  NPRM.  Eleven  letters 
supported  the  proposed  changes  to  the 
regulations,  two  responses  opposed  the 
proposed  changes  and  another  comment 
suggested  a  height  restriction  placed  on 
vessels  that  travel  under  the  bridge. 

Of  the  11  letters  supporting  the 
proposed  changes  to  the  regulations, 
five  letters  went  further  in  asking  to 
extend  the  suggested  closure  periods  on 
Fridays  from  4  p.m.  to  7  p.m.  to  include 
Monday  through  Thursday;  two  letters 
supported  the  proposal  without 
changes;  one  comment  requested 
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commuter  hours  from  6:30  a.m.  to  8:30 
a.m.  and  5  p.m.  to  7  p.m.:  one  comment 
requested  closure  periods  of  the  bridge 
on  all  days  between  5  p.m.  and  7  p.m.; 
and  another  letter  considered  operating 
the  bridge  to  open  hourly  from  8  a.m. 
to  4  p.m.  during  the  months  of  March, 
April,  October  and  November  and  only 
open  with  a  24-hour  advance  notice 
during  December,  January  and  February. 
Two  comments,  one  from  the  U.S.  Fish 
and  Wildlife  Service  and  the  other  from 
the  New  Jersey  Historic  Preservation 
Office,  had  no  objection  to  the  issuance 
of  the  proposed  regulations. 

I  Two  of  the  remaining  three  comments 
opposed  the  proposed  changes  to  the 
regulations  and  one  had  no  opinion  to 
the  proposed  regulation.  One  comment 
from  a  yacht  club  stated  that  their 
membership  objects  to  any  changes  to 
the  proposed  regulations  for  the 
following  reasons:  safety,  the 
environment  and  liability  losses. 
Another  comment  suggested  a  reduction 
of  the  bridge  closure  period  to  5  p.m.  to 
7  p.m.,  especially  if  done  five  days  a 
week,  and  emergency  openings  for 
boater  safety.  The  Coast  Guard 
responded  to  this  comment  in  writing 
and  indicated  that  in  the  event  of 
marine  emergency  33  CFR  117.31(b) 
provides  for  unscheduled  openings  of 
the  bridge.  The  last  comment  requested 
a  height  restriction  placed  on  vessels 
with  lowerable  appurtenances  (i.e. 
antennas  etc.,)  that  transit  under  the 
bridge.  All  comments  and  the  Coast 
Guard's  written  response  to  those 
comments  are  contained  in  the  docket. 

Based  on  these  comments  the  Coast 
Guard  conducted  further  review  of  the 
proposal.  Further  review  of  the  bridge 
logs  reveal  from  1 999  through  2001 ,  the 
bridge  opened  year-round  from  4  p.m.  to 
7  p.m.,  Mondays  through  Thursdays,  72, 
73,  and  60  times  respectively.  In  view 
of  these  statistics,  the  Coast  Guard  is 
proposing  a  different  change  to  the 
regulation  by  scheduling  the  openings 
of  the  draw  year-round  from  7  a.m.  to 

II  p.m.  to  once  an  hour  and  with 
closure  periods  year-round  from  4  p.m. 
to  7  p.m.  Mondays  to  Fridays.  These 
changes  would  enhance  vehicular  traffic 
without  significantly  affecting  vessel 
traffic.  Considering  the  minimal  number 
of  openings  identified  by  the  bridge 
logs,  the  Coast  Guard  believes  that  the 
revised  proposal  will  more  fairly 
balance  the  needs  of  vehicular  and 
vessel  traffic. 

Discussion  of  Proposal 

On  September  12.  2002.  the  Coast 
Guard  issued  a  NPRM  proposing  to 
amend  33  CFR  117.727  by  inserting  a 
provision  to  schedule  the  required 
openings  of  the  draw  year-round  from  7 


a.m.  to  11  p.m.  to  once  an  hour  with 
closure  periods  from  4  p.m.  to  7  p.m.  on 
Fridays. 

Upon  receiving  comments  to  this 
proposal  and  further  reviewing  the 
bridge  logs,  the  Coast  Guard  now 
proposes  to  amend  33  CFR  117.727  by 
inserting  a  new  provision  to  lim.it  the 
required  openings  of  the  draw  year- 
round  from  7  a.m.  to  11  p.m.  to  once  an 
hour  with  closure  periods  frt)m  4  p.m. 
to  7  p.m.  Mondays  through  Fridays. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Seciuity. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

We  reached  this  conclusion  based  on 
the  fact  that  the  supplemental  proposed 
changes  have  only  a  minimal  impact  on 
maritime  traffic  transiting  the  bridge. 
Mariners  can  plan  their  trips  in 
accordance  with  the  scheduled  bridge 
openings,  to  further  minimize  delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  supplemental  proposed 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  supplemental  proposed  rule 
wotald  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  rule  only  adds 
minimal  restrictions  to  the  movement  of 
navigation,  and  mariners  who  plan  their 
transits  in  accordance  with  the 
scheduled  bridge  openings  can 
minimize  delay.  ' 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 


significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  SmaU  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  supplemental 
proposed  rule  so  th&t  they  can  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  any  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Ann  B. 
Deaton.  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (757)  398-6222. 

Collection  of  Information 

This  supplemental  proposed  rule 
would  call  for  no  new  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  supplemental  proposed  rule  under 
that  Order  and  have  determined  that  it 
does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  supplemental  proposed 
rule  will  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  supplemental  proposed  rule  will 
not  affect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
under  Executive  Order  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 


Civil  Justice  Reform 

This  supplemental  proposed  rule 
meets  applicable  standards  in  sections 
3(a)  and  3(b)(2)  of  Executive  Order 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  eunbiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  supplemental 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  supplemental  proposed  rule  does 
not  have  tribal  implications  imder 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
'oetween  the  Federal  Government  and 
IndWi  tribes,  or  on  the  distribution  of 
povyer  and  responsibilities  between  the 

I  Fedjeral  Government  and  Indian  tribes. 

I  To  help  the  Coast  Guard  establish 

regular  and  meaningful  consultation 

I  aryi  collaboration  with  Indian  and 

I  ^Alaskan  Native  tribes,  we  published  a 

notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  this  to  best  carry  out 
the  Order.  We  invite  your  comments  on 
how  this  supplemental  proposed  rule 
might  impact  tribal  governments,  even  if 
that  impact  may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  supplemental 
proposed  rule  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this 
supplemental  proposed  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (32)(e),  of  Commandant 


Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;"33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  authority  of  Pub-  L.  102-587.  106  Stat. 
5039. 

2.  Section  117.727  is  revised  to  read 
as  follows: 

§117.727    Manasquan  River. 

The  draw  of  the  Route  70  Bridge,  mile 
3.4,  at  Riviera  Beach,  shall  open  on 
signal  on  the  hour,  except  that  fi^m  4 
p.m.  to  7  p.m.  Monday  through  Friday 
and  from  11  p.m.  to  7  a.m.,  every  day 
the  draw  need  not  be  opened. 

Dated:  February  24,  2003. 
Arthur  E.  Brooks, 

Captain.  U.S.  Coast  Guard,  Acting 
Commander,  Fifth  Coast  Guard  District. 
[FR  Doc.  03-6638  Filed  3-19-03;  8:45  am) 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD01-02-104] 

RIN1625-AA00,AA11 

Regulated  Navigation  Areas,  Safety 
and  Security  Zones;  Long  island 
Sound  Marine  Inspection  and  Captain 
of  the  Port  Zone 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  regulated  navigation  area 
(RNA)  and  two  safety  and  security 
zones.  The  rule  would  regulate  the 
circumstances  under  which  certain 
vessels  may  enter,  transit  or  operate 
within  the  RNA  and  would  exclude  all 
vessels  from  operating  vdthin  the 
prescribed  safety  and  seciuity  zones 
without  first  obtaining  authorization 
fit)m  the  Captain  of  the  Port.  This  action 


is  necessary  to  ensure  public  safety  and 
prevent  sabotage  or  other  subversive 
acts. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  19,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Waterways 
Management,  Coast  Guard  Group/ 
Marine  Safety  Office  Long  Island  Sound, 
120  Woodward  Avenue,  New  Haven,  CT 
06512.  Coast  Guard  Group/MSO  Long 
Island  Soimd  maintains  the  public 
docket  forthis  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preeunble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Group/MSO  Long  Island 
Sound,  New  Haven,  CT,  between  9  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  A.  Logman,  Waterways 
Management  Officer,  Coast  Guard 
Group/Marine  Safety  Office  Long  Island 
Sound  at  (203)  468-4429. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD01-02-J04), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches^ 
suitable  for  copying.  If  you  would  like 
to  know  your  submission  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting,  but  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Group/Marine  Safety  Office  Long  Island 
Sound  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001.  two 
commercial  aircraft  were  hijacked  fitjm 
Logan  Airport  in  Boston,  Massachusetts 
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and  flown  into  the  World  Trade  Center 
in  New  York,  NY  inflicting  catastrophic 
human  casualties  and  property  damage. 
A  similar  attack  was  conducted  on  the 
Pentagon  with  a  plane  launched  from 
Newark,  N)  on  the  same  day.  National 
security  and  intelligence  officials  warn 
that  hiture  terrorist  attacks  are  likely. 

Vessels  operating  within  the  Long 
Island  Sound  Marine  Inspection  and 
Captain  of  the  Port  (COTP)  Zone  present 
potential  targets  of  terrorist  attack  or 
platforms  from  which  terrorist  attacks 
may  be  launched  upon  other  vessels, 
waterfront  facilities  and  adjacent 
population  centers.  Following  the 
September  11  attacks,  we  published  a 
temporary  rule  (67  FR  517-520,  January 
4.  2002)  that  established  a  temporary 
RNA  and  safety  and  security  zones  in 
the  Long  Island  Sound  Marine 
Inspection  and  COTP  Zone.  We  twice 
revised  the  temporary  rule  (67  FR 
40859-^0861.  June  14.  2002  and  67  FR 
69134,  November  15.  2002)  to  extend  its 
effective  period  to  March  15,  2003. 
These  temporary  measures  were  taken 
to  safeguard  human  life,  vessels  and 
waterfront  facilities  from  sabotage  or 
terrorist  acts  while  we  assessed  the 
security  environment  within  the  area 
and  determined  the  need  for  and 
advisability  of  permanent  security 
measures. 

The  Coast  Guard  now  proposes  to 
establish  a  permanent  RNA  and  safety 
and  security  zones  within  Long  Island 
Sound  as  part  of  a  comprehensive,  port 
security  regime  designed  to  safeguard 
human  life,  vessels  and  waterfront 
facilities  from  sabotage  or  terrorist  acts. 
The  proposed  permanent  RNA 
incorporates  the  provisions  of  the 
temporary  RNA  that  have  been  in  place 
since  January  4.  2002.  and  expands  the 
operating  requirements  for  vessels 
within  the  RNA.  The  Coast  Guard  also 
proposes  to  establish  two  permanent 
safety  and  security  zones.  The  zones 
have  been  tailored  to  fit  the  needs  of 
security,  while  minimizing  the  impact 
on  the  maritime  community. 

Discussion  of  Proposed  Rule 

Regulated  Navigation  Area 

The  rule  would  establish  an  RNA 
comprised  of  the  waters  of  the  Long 
Island  Sound  Marine  Inspection  and 
COTP  zone,  as  defined  in  33  CFR  3.05- 
35.  extending  seaward  12  nautical  miles 
from  the  territorial  sea  baseline.  Under 
the  regulations  established  in  this  RNA. 
certain  vessels  would  be  required  to 
obtain  authorization  from  the  COTP 
before  crossing  within  three  nautical 
miles  of  the  territorial  sea  baseline  from 
any  southern  or  eastern  approach, 
except  in  innocent  passage.  This  three- 


mile  limit  is  depicted  on  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  nautical  charts, 
including  chart  numbers  13205,  12353, 
and  12326.  In  order  to  obtain 
authorization,  a  vessel  subject  to  this 
rule  may  be  required  to  undergo  a  port 
security  inspection  to  the  satisfaction  of 
the  COTP.  Vessels  awaiting  a  port 
security  inspection  or  COTP 
authorization  to  enter  waters  within 
three  nautical  miles  from  the  territorial 
sea  baseline  would  be  required  to 
anchor  in  the  manner  directed  by  the 
COTP. 

All  vessels  over  1 ,600  gross  tons 
operating  inside  the  line  extending 
seaward  three  nautical  miles  from  the 
territorial  sea  baseline  would  be 
required  to  receive  authorization  hom 
the  COTP  prior  to  transiting  or  any 
intentional  vessel  movements, 
including,  but  not  limited  to,  shifting 
berths,  departing  anchorage,  or  getting 
underway  from  a  mooring.  This 
requirement  enables  the  COTP  to 
maintain  controLover  the  movement  of 
vessels  that  pose  a  potential  threat  to 
other  vessels,  water/i^nt  facilities  and 
adjacent  population  centers.  The  COTP 
could  authorize  a  vessel  subject  to  this 
rule  to  enter  a  port  or  place  within  the 
RNA  under  such  circumstances  and 
conditions  as  deemed  appropriate  to 
minimize  the  threat  of  injury  to  the 
vessel,  the  port,  waterfront  facilities  or 
adjacent  population  centers  resulting 
from  sabotage  or  terrorist  acts  launched 
against  or  from  the  vessel. 

Vessels  300  gross  tons  or  greater  may 
not  transit  at  a  speed  in  excess  of  8 
knots  through  the  Lower  Thames  River 
from  New  London  Harbor  channel 
buoys  7  and  8  (Light  List  numbers 
21875  and  21880  respectively)  north 
through  the  upper  limit  of  the  Naval 
Submarine  Base  New  London  Restricted 
Area,  established  in  33  CFR  334.75(a). 
This  speed  restriction  does  not  apply  to 
"public  vessels",  which  are  defined  as 
vessels  owned  or  bareboat-chartered  and 
operated  by  the  United  States,  or  by  a 
State  or  political  subdivision  thereof,  or 
by  a  foreign  nation,  except  when  such 
vessel  is  engaged  in  commerce.  Prior  to 
entering  waters  within  a  1200  yard 
perimeter  surrounding  any  ferry  vessel, 
commercial  vessels  300  gross  tons  or 
more  will  be  required  to  obtain  the 
permission  of  the  ferry  vessel  licensed 
operator,  licensed  master,  or  designated 
COTP  on  scene  patrol.  Ferry  means  a 
vessel  that:  (a)  Operates  in  other  than 
ocean  or  coastwise  service;  (b)  has 
provisions  only  for  deck  passengers  or 
vehicles,  or  both;  (c)  operates  on  a  short 
run  on  a  frequent  schedule  between  two 
points  over  the  most  direct  water  route; 
and  (d)  offers  a  public  service  of  a  type 


normally  attributed  to  a  bridge  or 
tunnel. 

No  vessel,  irrespective  of  size,  may 
enter  within  a  100-yard  radius  of  any 
commercial  vessel  transiting,  moored,  or 
berthed  in  any  portion  of  the  Marine 
Inspection  and  COTP  zone.  Long  Island 
Sound,  without  the  express  prior 
authorization  of  the  vessel  operator, 
master,  or  a  designated  COTP  on-scene 
representative.  Foj  purposes  of  this 
regulation,  a  commercial  vessel  is  any 
vessel  in  commercial  service.  A  vessel 
in  commercial  service  means  any  type 
of  trade  or  business  involving  the 
transportation  of  goods  or  individuals, 
except  service  performed  by  a 
combatant  vessel.  However,  this  rule 
does  not  abrogate  a  vessel's  duty  to 
conjply  with  applicable  navigation  rules 
at  all  times.  In  addition,  when  passing 
under  a  bridge,  all  vessels,  irrespective 
of  size,  must  stay  in  the  navigable 
channel,  and  must  not  approach  within 
a  25-yard  radius  of  any  bridge 
foundation,  support,  stanchion,  pier  or 
abutment,  except  for  the  purpose  of 
immediate  passage  under  the  bridge. 
Vessels  may  not  stop  or  anchor  under 
any  bridge,  and  may  transit  beneath  a     , 
bridge  only  for  the  purpose  of  direct, 
immediate  and  expeditious  passage 
under  the  bridge. 

Safety  and  Security  Zones 

This  proposed  rule  would  establish 
two  permanent  safety  and  security 
zones.  The  proposed  Millstone  Nucleeir 
Power  Plant  safety  and  security  zones 
include  (a)  all  waters  north  and  north 
«ast  of  a  line  running  from  Bay  Point, 
at  approximate  position  41-18.57  N, 
072-10.41  W,  to  Millstone  Point  at 
approximate  position  41-18.25  N,  072- 
09.96  W  and  (b)  all  waters  west  of  a  line 
starting  at  41-18.700  N,  072-09.650  W, 
running  south  to  the  eastern  most  point 
of  Fox  Island  at  approximate  position 
41-18.400  N,  072-09.660  W.  All 
coordinates  are  North  American  Datum 
(NAD)  1983.  The  second  proposed 
safety  and  security  zones  would  include 
all  waters  within  a  100- yard  radius  of 
any  anchored  Coast  Guard  vessel.  For 
purposes  of  this  section.  Coast  Guard 
vessels  include  any  commissioned 
vessel  or  small  boat  in  the  service  of  the 
regular  Coast  Guard,  and  do  not  include 
Coast  Guard  Auxiliary  vessels.  Each  of 
the  proposed  zones  is  necessary  to 
protect  the  facility,  structure  or  vessel 
around  which  it  is  drawn  from 
subversive  or  terrorist  acts. 

No  person  or  vessel  may  enter  or 
remain  in  a  prescribed  safety  or  security 
zone  at  any  time  without  the  permission 
of  the  COTP.  Each  person  or  vessel  in 
a  safety  or  security  zone  shall  obey  any 
direction  or  order  of  the  COTP.  The 


COTP  may  take  possession  and  control 
of  any  vessel  in  a  security  zone  and/or 
remove  any  person,  vessel,  article  or 
thing  from  a  security  zone.  No  person 
may  board,  take  or  place  any  article  or 
thing  on  board  any  vessel  or  waterfront 
facility  in  a  seciu-ity  zone  without 
permission  of  the  COTP. 

Any  violation  of  any  safety  or  security 
zone  proposed  herein,  is  punishable  by, 
among  others,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$250,000),  in  rem  liability  against  the 
offending  vessel,  and  license«anctions.  , 
This  regulation  is  proposed  under  the 
authority  contained  in  50  U.S.C.  191,  33 
U.S.C.  1223, 1225,  and  1226,  and  the 
regulations  promulgated  thereunder. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"sigpificant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procediues  of  DHS  is  urmecesssuy. 
This  proposed  regulation  may  have 
some  impact  on  the  public,  but  these 
potential  impacts  will  be  minimized  for 
the  following  reasons:  there  is  ample 
room  for  vessels  to  navigate  around  each 
of  the  safety  and  security  zones;  it  is 
contemplated  that  vessels  will  be  able  to 
operate  elsewhere  within  the  RNA  once 
the  Captain  of  the  Port  has  determined 
that  the  vessels  do  not  pose  a  threat  to 
individuals,  other  vessels  or  waterfront 
facilities;  to  the  extent  that  the  proposed 
rule  tracks  the  provisions  of  temporary 
rules  that  have  been  in  place  since 
January  4,  2002,  our  experience 
demonstrates  that  it  not  be  burdensome 
on  the  maritime  public;  and  the  local 
maritime  community  will  be  informed 
of  the  zones  via  marine  information 
broadcasts.  While  recognizing  the 
potential  for  some  minimal  impact  from 
the  proposed  rule,  the  Coast  Guard 
considers  it  de  minimus  in  comparison 
to  the  compelling  national  interest  in 
protecting  the  public,  vessels,  and 
vessel  crews  from  the  further 
devastating  consequences  of  the 


aforementioned  acts  of  terrorism,  and 
from  potential  futiu-e  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jmisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  may  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  those  portions  of  Long 
Island  Sound  and  die  Thames  River 
covered  by  the  RNA  and/or  safety  and 
security  zones. 

This  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
safety  and  security  zones  are  limited  in 
size,  leaving  ample  room  for  vessels  to 
navigate  around  the  zones.  The  zones 
will  not  significantly  impact  commuter 
and  passenger  vessel  traffic  patterns, 
and  mariners  will  be  notified  of  the 
proposed  zones  via  local  notice  to 
mariners  and  marine  broadcasts.  Also, 
the  Captain  of  the  Port  will  make  broad 
allowances  for  individuals  to  enter  the 
zones  during  periods  when  the  potential 
threats  to  the  area  are  deemed  to  be  low. 
The  regulations  imposed  under  the  RNA 
will  impact  a  minimal  number  of 
commercial  and  recreational  vessels,  as 
several  of  the  regulations  only  apply  to 
large  commercial  vessels.  The  regulated 
areas  aroimd  ferry  and  commercial 
vessels  will  minimally  impact  vessels  to 
whom  these  regulations  apply  while 
waiting  for  authorization  to  enter  the 
regulated  area  from  the  licensed 
operator,  licensed  master,  or  the 
designated  COTP  on-scene  patrol. 
Moreover,  the  ferry  vessel  regulated 
navigation  area  only  applies  to  vessels 
of  300  gross  tons  or  greater;  the  100  yard 
regulated  navigation  area  around 
commercial  vessels  leaves  ample  room 
for  vessels  to  navigate  outside  of  this 
area.  To  the  extent  that  the  proposed 
rule  tracks  the  provisions  of  temporary 
rules  that  have  been  in  place  since 
Janu^uy  4,  2002,  our  experience 
demonstrates  that  it  has  not  been 
burdensome  on  the  maritime  public. 


If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.(Pub.  L.  104-121). 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  proposed 
.  rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  the  proposed  rule  would 
affect  your  small  business,  organization, 
or  governmental  jurisdiction  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  call  Lieutenant  A.  Logman, 
Waterways  Management  Officer,  Group/ 
Marine  Safety  Office  Long  Island  Sound, 
at  (203)  468-4429. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalisnr,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform' Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
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$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
resuh  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  lustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  concern 
an  environmental  risk  to  health  or  risk 
to  safety  that  may  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  PR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "signiHcant 
energy  action"  under  that  Order  because 
it  is  not  a  "signihcant  regulatory  action" 
under  Executive  Order  12866  and  is  not 


likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  hgure  2- 
1.  paragraph  34(g).  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  undes 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05- Kg).  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.153  to  read  as  follows: 

§  165.153    Regulated  Navigation  Area: 
Long  Island  Sound  Marine  Inspection  and 
Captain  of  ttie  Port  Zone. 

(a)  Regulated  Navigation  Area 
location.  All  waters  of  the  Long  Island 
Sound  Marine  Inspection  and  Captain  of 
the  Port  (COTP)  Zone,  as  delineated  in 
33  CFR  3.05-35,  extending  seaward  12 
nautical  miles  from  the  territorial  sea 
baseline,  are  established  as  a  regulated 
navigation  area  (RNA). 

(b)  Applical)ility.  This  section  applies 
to  all  vessels  operating  within  the  RNA 
excluding  public  vessels.  For  purposes 
of  this  section,  "public  vessels"  are 
defined  as  vessels  owned  or  bareboat- 
chartered  and  operated  by  the  United 
States,  or  by  a  State  or  political 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  such  vessel  is 
engaged  in  commerce. 

Cc)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  Commercial  service  means  any 
type  of  trade  or  business  involving  the 
transportation  of  goods  or  individuals, 
except  service  performed  by  a 
combatant  vessel. 


(2)  Ferry  means  a  vessel  that: 

(i)  Operates  in  other  than  ocean  or 
coastwise  service; 

(ii)  Has  provisions  only  for  deck 
passengers  or  vehicles,  or  both; 

(iii)  Operates  on  a  short  run  on  a 
frequent  schedule  between  two  points 
over  the  most  direct  water  route;  and 

(iv)  Offers  a  public  service  of  a  type 
normally  attributed  to  a  bridge  or 
tunnel. 

(3)  Public  vessels  means  vessels 
owned  or  bareboat-chartered  and 
operated  by  the  United  States,  or  by  a 
State  or  political  subdivision  thereof,  or 
by  a  foreign  nation,  except  when  such 
vessel  is  engaged  in  commerce. 

(d)  Regulations.  (1)  Speed  restrictions 
in  the  vicinity  of  Naval  Submarine  Base 
New  London  and  Lower  Thames  River. 
Unless  authorized  by  the  Captain  of  the 
Port  (COTP),  vessels  of  300  gross  tons  or 
more  may  not  proceed  at  a  speed  in 
excess  of  eight  knots  in  the  Thames 
River  from  New  London  Harbor  channel 
buoys  7  and  8  (Light  List  numbers 
21875  and  21880  respectively)  north 
through  the  upper  limit  of  the  Naval 
Submarine  Base  New  London  Restricted 
Area,  as  that  area  is  specified  in  33  CFR 
334.75(a).  The  U.S.  Navy  and  other 
Federal,  State  and  municipal  agencies 
may  assist  the  U.S.  Coast  Guard  in  the 
enforcement  of  this  rule. 

(2)  Enhanced  Communications. 
Vessels  of  300  gross  tons  or  more  must 
issue  securite  calls  on  marine  band  or 
Very  High  Frequency  (VHF)  radio 
channel  16  upon  approach  to  the 
following  locations: 

(i)  Inbound  approach  to -Cerberus 
Shoal;  and 

(ii)  Outbound  approach  to  Race  Rock 
Light  (USCG  Light  List  No.  19815). 

(3)  All  inbound  vessels,  except  those 
in  innocent  passage,  operating  within 
the  RNA  must  be  inspected  to  the 
satisfaction  of  the  U.S.  Coast  Guard  and 
must  obtain  authorization  from  the 
Captain  Of  the  Port  (COTP)  before 
entering  waters  within  three  nautical 
miles  from  the  territorial  sea  baseline. 
Vessels  awaiting  inspection  or  COTP 
authorization  to  enter  waters  within 
three  nautical  miles  from  the  territorial 
sea  baseline  will  be  will  be  required  to 
anchor  in  the  manner  directed  by  the 
COTP.  This  regulation  does  not  apply  to 
vessels  operating  exclusively  within  the 
Long  Island  Sound  Marine  Inspection 
and  COTP  Zone,  vessels  on  a  single 
voyage  which  depart  from  and  return  to 
the  same  port  or  place  within  the  RNA, 
primary  towing  vessels  engaged  in 
towing  tank  barges  carrying  petroleum 
oil  in  bulk  as  cargo,  and  recreational 
vessels. 

(4)  Vessels  over  1,600  gross  tons 
operating  in  the  RNA  within  three 


nautical  miles  from  the  territorial  sea 
baseline^  must  receive  authorization 
from  the*  COTP  prior  to  transiting  or  any 
intentional  vessel  movements, 
including,  but  not  limited  to,  shifting 
berths,  departing  anchorage,  or  getting 
underway  from  a  mooring. 

(5)  Ferry  Vessels.  Vessels  of  300  gross 
tons  or  more  are  prohibited  from 
entering  all  waters  within  a  1200  yard 
radius  of  any  ferry  vessel  transiting  in 
any  portion  of  the  Long  Island  Sound 
Marine  Inspection' and  COTP  Zone 
without  first  obtaining  the  express  prior 
authorization  of  the  ferry  vessel  licensed 
operator,  licensed  master,  or  the 
designated  COTP  on-scene  patrol. 

(6)  Commercial  vessels.  No  vessel 
may  enter  within  a  100-yard  radius  of 
any  vessel  in  cominercial  service 
transiting,  moored,  or  berthed  in  any 
portion  of  the  Long  Island  Sound 
Marine  Inspection  an.d  COTP  zone, 
without  the  express  prior  authorization 
of  the  vessel's  licensed  operator,  master, 
or  the  designated  COTP  on-scene 
representative. 

(7)  Bridge  foundations.  Any  vessel     . 
operating  beneath  a  bridge  must  make  a 
direct,  immediate  and  expeditious 
passage  beneath  the  bridge  while 
remaining  within  the  navigable  channel. 
No  vessel  may  stop,  moor,  anchor  or 
loiter  beneath  a  bridge  at  any  time.  No 
vessel  may  approach  within  a  25-yard 
radius  of  any  bridge  foundation, 
support,  stanchion,  pier  or  abutment 
except  as  required  for  the  direct, 
immediate  and  expeditious  transit 
beneath  a  bridge. 

(8)  This  rule  does  not  relieve  any 
vessel  from  compliance  with  applicable 
navigation  rules. 

3.  Add  §  165.154  to  read  as  follows: 

§  1 65.1 54    Safety  and  Security  Zones:  Long 
Island  Sound  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone. 

(a)  Safety  and  security  zones.  The 
following  areas  are  safety  and  seciuity 
zones: 

(1)  Millstone  Nuclear  Power  Plant 
Safety  and  Security  Zones: 

(i)  All  waters  north  and  north  east  of 
a  line  miming  from  Bay  Point,  at 
approximate  position  41-18.57  N,  072- 
10.41  W,  to  Millstone  Point  at 
approximate  position  41-18.25  N,  072- 
09.96  W. 

(ii)  All  waters  west  of  a  line  starting 
at  41-18.700  N,  072-09.650  W,  running 
south  to  the  eastern  most  point  of  Fox 
Island  at  approximate  position  41- 
18.400  N,  072-09.660  W.  All 
coordinates  are  North  American  Datum 
1983. 

(2)  Coast  Guard  Vessels  Safety  and 
Security  Zones:  All  waters  within  a  100- 
yard  radius  of  any  anchored  Coast 


Guard  vessel.  For  the  purposes  of  this 
section.  Coast  Guard  vessels  includes 
any  commissioned  vessel  or  small  boat 
in  the  service  of  the  regular  Coast  Guard 
and  does  not  include  Coast  Guard 
Auxiliary  vessels. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §§  165.23 
and  165.33  of  this  part,  entry  into  or 
movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Long,  Island  Sound. 

[2]  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  on- 
scene  patrol  personnel.  These  persormel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  by  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  March  5,  2003. 
Vivien  S.  Crea, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  03-6642  Filed  3-19-03;  8:45  ami 
BtLUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD05-03-023] 
RIN  1625-AAOO 

Safety  and  Security  Zone;  Cove  Point 
Liquefied  Natural  Gas  Terminal, 
Chesapeake  Bay,  Maryland 

agency:  Coast  Guard,  DHS. 

ACTK)N:  Notice  of  proposed  rulemaking. 

summary:  The  Coa%t  Guard  proposes 
revising  the  established  safety  zone  at 
the  Cove  Point  Liquefied  Natural  Gas 
(LNG)  Terminal.  This  is  in  response  to 
the  re-opening  of  the  terminal  by 
Dominion  Power  scheduled  for  May 
2003.  This  safety  and  security  zone  is 
necessary  to  help  ensure  public  safety 
and  security.  The  zone  will  prohibit 
vessels  and  persons  from  entering  a 
well-defined  area  around  the  Cove  Point 
LNG  Terminal. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  21,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander, 
U.S.  Coast  Guard  Activities,  2401 
Hawkins  Point  Road,  Building  70,  Port 
Safety,  Security  and  Waterways 
Management  Branch,  Baltimore, 
Maryland,  21226-1791.  The  Port  Safety, 


Security  and  Waterways  Management 
Branch  of  Coast  Guard  Activities 
Baltimore  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Commander,  U.S.  Coast 
Guard  Activities,  2401  Hawkins  Point 
Road,  Building  70,  Port  Safety,  Security 
and  Waterways  Management  Branch, 
Baltimore,  Maryland,  21226-1791 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Dulani  Woods,  at  Coast 
Guard  Activities  Bahimore,  Port  Safety, 
Security  and  Waterways  Management 
Branch,  at  telephone  number  (410)  576- 
2513. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in     ' 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGD05-O3-O23], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  PlQ3se  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8  V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  Comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander, 
U.S.  Coast  Guard  Activities  Baltimore  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

In  preparation  for  the  re-opening  of 
the  LNG  terminal  at  Cove  Point,  MD,  the 
Coast  Guard  is  evaluating  the  current 
safety  zone  established  in  33  CFR 
165.502.  This  safety  zone  was 
established  during  the  initial  operation 
of  the  terminal  in  1979  and  includes 
both  the  terminal  and  associated 
vessels.  To  better  manage  the  safety  and 
security  of  the  LNG  terminal,  this 
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proposed  rule  incorporates  necessary 
security  provisions  and  changes  the  size 
of  the  zone.  This  Notice  of  Proposed 
Rulemaking  (NPRM)  proposes  to 
establish  a  combined  safety  zone  and 
security  zone  for  the  LNG  terminal  at 
Cove  Point. 

Based  on  the  September  1 1 ,  2001 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York,  NY  and 
the  Pentagon  building  in  Arlington,  VA, 
there  is  an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Cove 
Point  LNG  Terminal.  As  part  of  the 
Diplomatic  Security  and  Antiterrorism 
Act  of  1986  (Pub.  L.  99-399).  Congress 
amended  section  7  of  the  Ports  and 
Waterways  Safety  Act  (PWSA).  33 
U.S.C.  1226.  to  allow  the  Coast  Guard  to 
take  actions,  including  the 
establishment  of  security  and  safety 
zones,  to  prevent  or  respond  to  acts  of 
terrorism  against  individuals,  vessels,  or 
public  or  commercial  structures.  The 
Coast  Guard  also  has  authority  to 
establish  security  zones  pursuant  to  the 
Espionage  Act  of  Jun»15. 1917.  as 
amended  by  the  Magnuson  Act  of 
August  9.  1950  (50  U.S.C.  191  et  seq.] 
("Magnuson  Act"),  section  104  of  the 
Maritime  Transportation  Security  Act  of 
November  25.  2002.  and  by 
implementing  regulations  promulgated 
by  the  President  in  subparts  6.01  and 
6.04  of  part  6  of  Title  33  of  the  Code  of 
Federal  Regulations. 

Discussion  of  Proposed  Rule 

Under  33  CFR  165.502,  there  are  three 
safety  zones  around  the  Cove  Point  LNG 
Terminal:  (1)  A  Vi  mile  zone  while  LNG 
vessels  are  maneuvering.  (2)  50  yards 
shoreward  and  200  yards  offshore  from 
the  terminal  while  an  LNG  vessel  is 
moored,  and  (3)  50  yards  in  all 
directions  around  the  terminal  at  all 
other  times.  The  Coast  Guard  proposes 
to  consolidate  these  zones  into  one  and 
increase  the  size  of  the  permanent  zone 
to  reduce  the  potential  threat  that  may 
be  posed  by  vessels  or  persons  that 
approach  the  offshore  terminal.  The 
proposed  safety  and  security  zone  is  500 
yards  in  all  directions  horn  the  terminal. 
This  will  create  a  rectangular  area 
approximately  2500  yards  long  by  1200 
yards  wide  around  the  terminal. 

The  proposed  safety  and  security  zone 
will  be  in  effect  continuously.  The  effect 
will  be  to  prohibit  vessels  or  persons 
from  entering  the  safety  and  security 
zone,  unless  specifically  authorized  by 
the  Captain  of  the  Port.  Baltimore. 
Maryland.  Federal.  State,  local,  and 
private  agencies  may  assist  the  Coast 
Guard  in  the  enforcement  of  this  rule. 


Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary.  This  regulation  is 
of  limited  size,  and  vessels  may  transit 
around  the  zone. 

There  may  be  some  adverse  effects  on 
the  local  maritime  community  that  has 
been  using  the  area  as  a  fishing  ground. 
Since  the  terminal  has  not  been  in 
operation,  the  Coast  Guard  has  not 
enforced  the  current  zone  under  33  CFR 
165.502.  Commercial  vessel  operators 
have  been  using  the  area  on  a  regular 
basis  for  commercial  fishing,  passenger 
tours,  and  fishing  parties.  Enforcement 
of  the  proposed  zone  or  the  ciurent  zone 
would  prohibit  these  conunercial  vessel 
operators  from  using  this  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  I 

The  Coast  Guard  certifies  under  5        .' 
U.S.C.  605(b)  that  this  proposed  rule      ' 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  changes  the 
size  of  the  zone  but  does  not  create  a 
new  safety  and  security  zone.  The 
proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or. 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Chesapeake 
Bay  near  the  Cove  Point  LNG  Terminal. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Dulani  Woods,  at  Coast 
Guard  Activities  Baltimore,  Port  Safety, 
Security  and  Waterways  Management 
Branch,  at  telephone  number  (410)  576- 
2513. 

Collection  oflnfonnation 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  Sja)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effiects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  establishes  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05-l{g).  6.04-1,  6.04-6.  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

2.  Revise  §  165.502  to  read  as  follows: 

§  1 65.502    Safety  and  Security  Zone;  Cove 
Point  Liquefied  Natural  Gas  Terminal, 
Chesapeake  Bay,  Maryland. 

(a)  Location.  The  following  area  is  a 
safety  and  security  zone:  All  waters  of 
the  Chesapeake  Bay,  from  surface  to 
bottom,  encompassed  by  lines 
connecting  the  following  points, 
beginning  at  38°24'27"  N,  076°23'42''  W, 
thence  to  38°24'44''  N.  076°23'11''  W, 
thence  to  38°23'55"  N,  076°22'27''  W, 
thence  to  38°23'37"  N,  076°22'58''  W, 
thence  to  beginning  at  38°24'27''  N, 
076°23'42''  W.  These  coordinates  are 
based  upon  North  American  Datum 
(NAD)  1983.  This  area  is  500  yards  in 
all  directions  from  the  Cove  Point  LNG 
terminal  structure. 

(b)  Regulations 

(1)  In  accordemce  with  the  general 
regulations  in  §  165.23  and  §  165.33  of 
this  part,  entry  into  or  movement  within 
this  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port.  Baltimore.  Maryland  or  his 
designated  representative.  Designated 
representatives  include  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer. 

(2)  Persons  desiring  to  transit  the  area 
of  the  zone  may  contact  the  Captain  of 
the  Port  at  telephone  number  (410)  576- 
2693  or  via  VHF  Marine  Band  Radio 
channel  16  (156.8  MHz)  to  seek 
permission  to  transit  the  area..  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  designated  representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191.  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  zone  by  Federal, 
State,  local,  and  private  agencies. 

Dated:  February  26,  2003. 
Roger  B.  Peoples, 

Captain,  U.S.  CoastGuard.  Captain  of  the 

Port,  Baltimore,  Maryland. 

[PR  Doc.  03-6636  Filed  3-19-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  165 

[CGD05-03-008] 
RIN  1625-AAOO 

Safety  and  Security  Zones; 
Chesapeake  Bay,  Maryland  and 
Tributaries 

agency:  Coast  Guard.  DHS. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes 
establishing  moving  and  fixed  safety/ 
security  zones  on  the  waters  of  the 
Chesapeake  Bay  and  it  tributaries  for 
cruise  ships  and  vessels  carrying  Certain 
Dangerous  Cargo  (CDC),  Liquefied 
Natural  Gas  (LNG),  or  Liquefied 
Hazardous  Gas  (LHG)  in  the  Captain  of 
the  Port  (COTP)  Baltimore  zone.  These 
zones  are  necessary  to  provide  for  the 
safety  and  security  of  these  vessels  in 
response  to  potential  terrorist  acts.  This 
rule  is  necessary  to  enhance  the  public 
and  maritime  safety  and  security  by 
requiring  vessel  traffic  to  maintain  a  safe 
distance  from  these  vessels  while  they 
are  transiting,  anchored,  or  moored  in 
the  COTP  Baltimore  zone. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  21.  2003. 

ADDRESSES:  You  may  mail  comments    ' 
and  related  material  to  Commander. 
U.S.  Coast  Guard  Activities,  2401 
Hawkins  Point  Road,  Building  70,  Port 
Safety.  Security  and  Waterways 
Management  Branch.  Baltimore. 
Maryland,  21226-1791.  The  Port  Safety. 
Security  and  Waterways  Management 
Branch  of  Coast  Guard  Activities 
Baltimore  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Commander.  U.S.  Coast 
Guard  Activities.  2401  Hawkins  Point 
Road,  Building  70.  Port  Safety.  Security 
and  Waterways  Management  Branch. 
Baltimore.  Maryland.  21226-1791. 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Dulani  Woods,  at  Coast 
Guard  Activities  Baltimore,  Port  Safety, 
Security  and  Waterways  Management 
Branch,  at  telephone  number  (410)  576- 
2513. 
SUPPLEMENTARY  INFORMATION: 
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Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD05-03-008). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  wHl 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander, 
U.S.  Coast  Guard  Activities  Baltimore  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

In  light  of  the  terrorist  attacks  on  the 
World  Trade  Center  buildings  in  New 
York,  NY  and  the  Pentagon  in 
Arlington,  VA  on  September  11,  2001, 
safety  and  security  zones  are  being 
established  to  safeguard  certain  types  of 
vessels  and  the  public  from  sabotage  or 
other  subversive  acts,  accidents,  or  other 
events  of  a  similar  nature,  and  to  protect 
persons,  vessels,  and  others  in  the 
maritime  community  from  the  hazards 
associated  with  the  transit  and  limited 
maneuverability  of  these  vessels.  These 
safety  and  security  zones  prohibit  entry 
into  or  movement  within  the  specified 
areas. 

This  rule  proposes  to  establish  safety 
and  security  zones  around  cruise  ships 
and  vessels  carrying  CDC.  LNG.  or  LHG 
while  underway,  anchored,  or  moored 
in  the  waters  of  the  Chesapeake  Bay  and 
its  tributaries.  This  rule  creates  safety 
and  security  zones  within  navigable 
waters  of  the  United  States  in  the  COTP 
Baltimore  zone,  as  defined  in  33  CFR 
3.25-15.  While  the  COTP  anticipates 
some  impact  on  vessel  traffic  due  to  this 
regulation,  these  safety  and  security 
zones  are  deemed  necessary  for  the 
protection  of  life,  property,  and  the 
safety  and  security  of  navigation  within 
the  COTP  Baltimore  zone. 


Discussion  of  Proposed  Rule 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  in  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA)  (33  U.S.C.  1226)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Espionage  Act  of  Jime 
15, 1917,  as  amended  by  the  Magnuson 
Act  of  August  9,  1950  (50  U.S.C.  191  et 
seq.)  ("Magnuson  Act"),  section  104  of 
the  Maritime  Transportation  Security 
Act  of  November  25,  2002,  and  by 
implementing  regulations  promulgated 
by  the  President  in  33  CFR  6.01  and 
6.04. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns  and  take  steps  to  prevent  the 
catastrophic  impacts  that  a  terrorist 
attack  against  cruise  ships  and  vessels 
carrying  CDC,  LNG,  or  LHG  would  have 
on  the  public  interest,  the  Coast  Guard 
proposes  establishing  safety  and 
security  zones  around  and  under  these 
vessels  while  transiting,  anchored,  or 
moored  within  the  COTP  Baltimore 
zone.  These  safety  and  security  zones 
will  help  the  Coast  Guard  prevent  other 
vessels  or  persons  from  engaging  in 
terrorist  actions  against  these  vessels. 
The  Coast  Guard  believes  the 
establishment  of  safety  and  seciu-ity 
zones  is  prudent  for  the  following 
reasons: 

(1)  Cruise  Ships.  These  are  vessels  of 
at  least  100  gross  tons  defined  as 
"passenger  vessel"  in  46  U.S.C.  2101 
(22)  that  typically  carry  500  or  more 
passengers.  The  establishment  of  safety 
and  security  zones  will  increase  the 
protection  afforded  these  vessels. 

(2)  Vessels  Carrying  CDC.  Under  33 
CFR  160  these  cargoes  include  division 
1.1  and  1.2  explosives,  permitted 
oxidizing  material  or  blasting  agents, 
highway  route  controlled  or  fissile 
radioactive  material,  poisonous  gases, 
and  other  toxic  or  volatile  materials.  By 
the  nature  of  these  materials,  an 
explosion  or  release  of  this  type  of  cargo 
could  have  serious  impact  on  the 
general  public. 

(3)  LHG  and  LNG  Vessels.  LHG  and 
LNG  vessels  carry  highly  toxic  and/or 
flammable  gases  in  large  quantities  as 
cargo.  By  the  nature  of  these  materials, 

a  release  of  this  type  of  cargo  could  have 
a  serious  impact  on  the  general  public. 


The  proposed  safety  and  security 
zones  surrounding  each  type  of  vessel 
will  control  the  movement  of  persons 
and  other  vessels  frtim  the  surface  to  the 
bottom  in  a  500  yard  radius.  All  vessels 
and  persons  will  be  prohibited  from 
entering  the  zone  without  permission 
from  the  COTP  Baltimore  or  his  or  her 
designated  representative.  The  COTP 
shall  notify  the  general  public  by  marine 
information  broadcast  of  the  activation 
of  these  zones.  Federal,  State,  local,  and 
private  agencies  may  assist  the  Coast 
Guard  in  the  enforcement  of  this  rule. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plaiuiing  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  finding  is  based  on  the  limited  size 
of  the  zones,  the  minimal  time  that 
vessels  will  be  restricted  from  the  zones, 
and  vessels  may  transit  around  the 
zones.  In  addition,  vessels  that  may 
need  to  enter  the  zones  may  request 
permission  on  a  case  by  case  basis  from 
the  COTP  Baltimore  or  his  designated 
representatives. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  * 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
in  a  portion  of  the  Chesapeake  Bay  and 
its  tributaries  near  a  vessel  encompassed 
by  the  safety  and  security  zones. 


If  you  think  that  your  business,  ' 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  Ehilani  Woods,  at  Coast 
Guard  Activities  Baltimore,  Port  Safety, 
Security  and  Waterways  Management 
Branch,  at  telephone  number  (410)  576- 
2513. 

Collection  oflnformation 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the  , 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism.        

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actiops.  In 
particular,  the  Act  addresses  actions 
that  may  residt  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expenditxu«,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherv«se 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 


Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

;  This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Govermnents,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Goverrmient  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1 ,  paragraph  (34)(g),  of  Conunandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  frtjm  further 
enviroimiental  documentation  because 
this  nde  establishes  a  safety  and 
security  zone.  A  "Categorical  Exclusion 


Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  l.o'5-l(g),  6.04-1 .  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.500  to  read  as  follows: 

§  1 65.500    Safety  and  Security  Zones; ' 
Chesapeake  Bay,  Maryland. 

(a)  Definitions.  (1)  Certain  Dangerous  . 
Cargo  (CDC)  means  a  material  defined  in 
33  CFR  part  160. 

(2)  Liquefied  Hazardous  Gas  (LHG) 
means  a  material  defined  in  33  CFR  part 
127. 

(3)  Liquefied  Natural  Gas  (LNG) 
means  a  material  defined  in  33  CFR  part 
127. 

(4)  Cruise  ship  means  a  vessel  defined 
as  a  "passenger  vessel"  in  46  U.S.C. 
2101  (22). 

(b)  Location.  The  following  areas  are 
safety  and  security  zones:  All  waters  of 
the  Chesapeake  Bay  and  its  tributaries, 
from  surface  to  bottom,  within  a  500 
yard  radius  around  cruise  ships  and 
vessels  transporting  CDC,  LNG,  or  LHG 
while  transiting,  anchored,  or  moored 
within  the  COTP  Baltimore  zone. 

(c)  Regulations.  (1)  The  COTP  will 
notify  the  maritime  community  of 
periods  during  which  the  safety  and 
seciu'ity  zones  will  be  enforced  by 
providing  notice  in  accordance  with  33 
CFR  165.7. 

(2)  Entry  into  or  remaining  in  this 
zone  is  prohibited  unless  authorized  by 
the  Coast  Guard  COTP,  Baltimore, 
Maryland  or  his  designated 
representative. 

(3)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
COTP  at  telephone  number  410-576- 
2693  or  on  VHP  channel  16  (156.8  MHz) 
to  seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  COTP  or  his  or  her 
designated  representative. 

(d)  Authority,  hi  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 
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Dated:  February  26.  2003. 
Evan  Q.  Kohler. 

Commander.  U.S.  Coast  Guard.  Acting 
Captain  of  the  Port.  Baltimore.  Maryland. 
|FR  Doc.  03-6633  Filed  3-19-03;  8:45  ami 
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LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 
[Docket  No.  RM  2002-4B] 

Notice  of  Public  Hearings:  Exemption 
to  Prohibition  on  Circumvention  of 
Copyright  Protection  Systems  for 
Access  Control  Technologies 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Notice  of  public  hearings. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  will  be  holding 
public  hearings  on  the  possible 
exemptions  to  the  prohibition  against 
circumvention  of  technological 
measures  that  control  access  to 
copyrighted  works.  In  accordance  with' 
the  Copyright  Act.  as  amended  by  the 
Digital  Millennium  Copyright  Act.  the 
Office  is  conducting  its  triennial 
rulemaking  proceeding  to  determine 
whether  there  are  particular  "classes  of 
works"  as  to  which  users  are,  or  are 
likely  to  be,  adversely  affected  in  their 
ability  to  make  noninfringing  uses  if 
they  are  prohibited  from  circumventing 
such  technological  measures. 
DATES:  Public  hearings  will  be  held  in 
Washington,  DC  on  Friday,  April  11, 
2003,  Tuesday,  April  15,  2003, 
Wednesday,  April  30,  2003  and  Friday, 
May  2f  2003,  beginning  at  9:30  a.m. 
Public  hearings  will  also  be  held  in 
California  in  May  at  a  time  and  location 
to  be  announced  later.  Requests  to 
testify  must  be  received  by  5  p.m.  E.S.T. 
on  April  1.  2003.  See  SUPPLEMENTARY 
INFORMATION  for  additional  information 
on  other  requirements. 
ADDRESSES:  The  Washington,  DC  round 
of  public  hearings  will  be  held  as 
follows:  April  11  in  the  Mumford, 
Room,  LM-649,  of  the  James  Madison 
Building  of  the  Library  of  Congress,  101 
Independence  Ave,  SE.,  Washington, 
DC.  April  15  in  the  West  Dining  Room, 
LM-621,  of  the  James  Madison 
Memorial  Building  of  the  Library  of 
Congress.  101  Independence  Ave,  SE.. 
Washington,  IX:.  April  30  and  May  2  at 
the  Postal  Rate  Commission,  1333  H 
Street,  NW..  Third  Floor,  Washington, 
E)C.  Additional  public  hearings  will  be 
held  in  California  at  a  time  and  location 


to  be  subsequently  announced.  See 
SUPPLEMENTARY  INFORMATION  for 

additional  address  information  and 
other  requirements. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Kasunic,  Senior  Attorney,  Office  of  the 
General  Counsel,  Copyright  GC/I&R,  PO 
Box  70400,  Southwest  Station, 
Washington,  DC  20024.  Telephone  (202) 
707-8380;  fax  (202)  707-8366.  Requests 
to  testify  must  be  sent  by  email  to 
1201@loc.gov..  Email  inquiries 
regarding  the  hearings  may  be  sent  to 
rkas@loc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
October  15,  2002,  the  Copyright  Office 
published  a  Notice  of  Inquiry  seeking 
comments  in  connection  with  a 
rulemaking  pursuant  to  section 
1201(a)(1)  of  the  Copyright  Act.  17 
U.S.C.  1201(a)(1).  which  provides  that 
the  Librarian  of  Congress  may  exempt 
certain  classes  of  works  from  the 
prohibition  against  circumventing  a 
technological  measure  that  controls 
access  to  a  copyrighted  work.  67  FR 
63578  (October  15.  2002).  For  a  more 
complete  statement  of  the  background 
and  purpose  of  the  rulemaking,  please 
see  the  Notice  of  Inquiry  and  the  full 
record  of  the  previous  rulemaking 
proceeding  available  on  the  Copyright  = 
Office's  Web  site  at:  http:// 
www.copyright.  gov/1201/. 

The  51  written  comments  proposing 
classes  of  works  to  be  exempted  and  the 
338  reply  comments  have  been  posted 
on  the  Office's  Web  site;  see  http:// 
www.copyright.gov/1201/. 

The  Office  will  be  conducting  public 
hearings  in  Washington.  DC  in  April 
and  May  and  in  California  in  May  to 
hear  testimony  relating  to  the 
rulemaking.  Interested  parties  are 
invited  to  submit  requests  to  testify  at 
one  of  these  hearings.  The  dates  for  the 
hearings  in  Washington,  DC  are  April 
11,  15  and  30,  and  May  2.  Depending  on 
the  number  of  requests  to  testify  that  we 
receive,  it  may  not  be  necessary  to 
conduct  hearings  on  all  four  of  these 
days.  The  date  or  dates  for  the  hearings 
in  California  will  be  announced  later. 

Requirements  for  persons  desiring  to 
testify: 

A  request  to  testify  must  be  submitted 
to  the  Copyright  Office.  All  requests  to 
testify  must  clearly  identify: 

•  The  name  of  the  person  desiring  to 
testify, 

•  The  organization  or  organizations 
represented,  if  any, 

•  Contact  information  (address, 
telephone,  and  email), 

•  The  class  of  work  to  which  your 
testimony  is  responsive  (if  you  wish  to 
testify  on  more  than  one  proposed  class 


of  work,  please  state  your  order  of 
preference), 

•  A  brief  summary  of  your  proposed 
testimony, 

•  A  description  of  any  audiovisual 
material  or  demonstrative  evidence,  if 
any,  that  you  intend  to  present. 

•  The  location  of  the  nearing  at  which 
you  wish  to  testify  (Washington.  DC  or 
California). 

•  Preferences  as  to  dates  on  which 
you  wish  to  testify.  Note:  Because  the 
agenda  will  be  organized  based  on 
subject  matter,  we  cannot  guarantee  that 
we  can  accommodate  requests  to  testify 
on  particular  dates. 

All  persons  who  submit  a  timely 
request  to  testify  will  receive 
confirmation  by  email  or  telephone  by 
April  4.  The  Copyright  Office  will  notify 
all  witnesses  of  the  date  and  expected 
time  of  their  appearance,  and  the  time 
allocated  for  their  testimony. 

Addresses  for  requests  to  testify: 

All  requests  to  testify  must  be  sent  by 
email  to  1201@loc.gov  and  must  be 
received  by  5  E.S.T.  on  April  1,  2003. 
Persons  who  are  unable  to  send  requests 
by  email  should  contact  Rob  Kasunic, 
Senior  Attorney,  at  (202)  707-8380  to 
make  alternative  arrangements  for 
submission  of  their  requests  to  testify. 

Form  and  limits  on  testimony  at 
public  hearings: 

There  will  Be  time  limits  on  the 
testimony  allowed  for  persons  testifying 
that  will  be  established  after  receiving 
all  requests  to  testify.  In  the  written 
comment  period,  the  Office  received 
nearly  400  written  comments.  Given  the 
time  constraints,  only  a  fraction  of  that 
number  could  possibly  testify  at  the 
hearings.  A  timely  request  to  testify 
does  not  guarantee  an  opportunity  to 
testify  at  these  hearings.  "The  Copyright 
Office  encourages  parties  with  similar 
interests  to  select  common 
representatives  to  testify  on  behalf  of  a 
particular  position. 

The  Copyright  Office  stresses  that 
factual  arguments  are  at  least  as 
important  as  legal  arguments  and 
encourages  persons  who  wish  to  testify 
to  provide  demonstrative  evidence  to 
supplement  their  testimony.  While 
testimony  ft-om  attorneys  who  can 
articulate  legal  arguments  in  support  of 
or  opposition  to  a  proposed  exempted 
class  of  works  is  useful,  testimony  from 
witnesses  who  can  explain  and 
demonstrate  the  facts  is  also  solicited. 

An  LCD  projector  and  screen  will  be 
available  in  the  hearing  rooms.  An 
overhead  projector  may  be  made 
available  if  arrangements  are  requested 
in  advance.  Other  electronic  or 
audiovisual  equipment  necessary  for  a 
presentation  should  be  brought  by  the 
person  testifying.  Persons  intending  to 


bring  such  equipment  into  the  Library  of 
Congress,  e.g.,  laptops,  slide  projectors, 
etc..  will  need  to  arrive  early  in  order  to 
register  the  equipment  with  the  Library 
Police. 

The  Office  intends  to  organize 
individual  sessions  of  the  hearings 
around  particular  or  related  classes  of 
works  proposed  for  exemption.  If  a 
request  to  testify  involves  more  than  one 
proposed  exemption  or  related 
exemption,  please  specify,  in  order  of 
preference,  the  proposed  exemptions  oh 
which  you  would  prefer  to  testify. 

Following  receipt  of  the  requests  to 
testify,  the  Copyright  Office  will  prepare 
an  agenda  of  the  hearings  which  will  be 
posted  on  the  Copyright  Office  Web  site 
at:  http://www.copyright.gov/1201/and 
sent  to  all  persons  who  have  submitted 
requests  to  testify.  To  facilitate  this 
process,  it  is  essential  that  all  of  the 
required  information  listed  above  be 
included  in  a  request  to  testify. 

Dated:  March  17,  2003. 
Marylieth  Peters, 

Register  of  Copyrights. 

[FR  Doc.  03-6741  Filed  3-19-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[CA-282-0389;  FRL-7470-5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  1-Hour  Ozone  Standard  for 
San  Diego,  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to 
redesignate  the  San  Diego  County  area 
to  attainment  for  the  1-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS).  EPA  is  also  proposing  to 
approve  a  1-hour  ozone  maiiitenance 
plan  and  motor  vehicle  emissions 
budgets  as  revisions  to  the  San  Diego 
portion  of  the  California  State 
Implementation  Plan  (SIP). 
DATES:  Comments  on  this  proposed 
action  must  be  received  by  April  21. 
2003. 

ADDRESSES:  Please  address  your 
comments  to:  John  J.  Kelly.  EPA  Region 
9.  75  Hawthorne  Street,  San  Francisco. 
CA  94105-3901. 

You  can  inspect  copies  of  the  docket 
for  this  action  at  EPA's  Region  9  office 
during  normal  business  hours.  You  can 


also  inspect  copies  of  the  submitted  SIP 
revision  at  the  following  locations: 

California  Air  Resoiuces  Board.  1001 
I  Street.  Sacramento,  CA  95814; 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive.  San 

Diego,  CA  92123-1096. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kelly.  EPA  Region  9.  (415)  947-1151. 
or  keny.johnj@epa.gov 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us." 
and  "our"  refer  to  EPA. 

I.  Background 

A.  San  Diego  Designation, 
Classification,  SIPs,  and  Attainment 

When  the  Clean  Air  Act  (CAA)  was 
amended  in  1990.  each  area  of  the 
country  that  was  designated 
nonattaiiunent  for  the  1-hour  ozone 
NAAQS.  including  the  San  Diego  area, 
was  classified  by  operation  of  law  as 
marginal,  moderate,  serious,  severe,  or 
extreme  depending  on  the  severity  of 
the  area's  air  quality  problem.  The  San 
Diego  County  nonattaiiunent  area  ("San 
Diego")  was  designated  imder  CAA 
section  107  as  nonattainment,  and 
initially  classified  under  CAA  section 
181  as  severe  for  the  1-hour  ozone 
NAAQS.  See  40  CFR  81.305  and  56  FR 
56694  (Novemlwr  6.  1991).  The  area  was 
reclassified  as  serious  after  we  . 
determined  that  the  ozone  design  value 
used  in  the  original  classification  was 
incorrect.  60  FR  3771  (January  19. 
1995). 

The  San  Diego  County  Air  Pollution 
Control  District  (SDCAPCD)  adopted  a 
serious  area  plan,  demonstrating 
attainment  by  the  applicable  deadline  of 
November  15. 1999.  The  California  Air 
Resources  Board  (GARB)  timely 
submitted  the  plan  in  1994,  and  we 
approved  the  plan  on  January  8. 1997 
(62  FR  1150). 

Although  the  San  Diego  area  did  not 
attain  the  standard  by  the  November  15. 
1999  deadline,  the  area  did  qualify  to 
have  that  deadline  extended,  since  the 
area  had  complied  with  all  requirements 
and  commitments  in  the  SIP  aiui 
recorded  no  more  than  1  exceedance  of 
the  NAAQS  in  1999.  For  areas  meeting 
these  provisions.  CAA  section  181(a)(5) 
allows  us  to  grant  up  to  two  1-year 
extensions.  On  October  11.  2000  (65  FR 
65025),  we  granted  the  San  Diego  area 
a  1-year  attainment  date  extension  to 
November  15.  2000,  and  on  August  6. 
2001  (66  FR  40908).  we  granted  the  area 
a  second  1-year  extension  to  November 
15,  2001.  since  the  area  again  had  no 
more  than  1  exceedance  in  the  previous 
year.  On  October  23.  2002  (67  FR 
65043),  we  issued  a  findiug  under  CAA 
section  181(b)(2)(A)  that  the  San  Diego 


area  had  attained  the  l-hoiu  ozone 
NAAQS  by  the  applicable  attainment 
deadline  of  November  15,  2001. 

On  December  11,  2002.  SDCAPCD 
adopted  the  "Ozone  Redesignation 
Request  and  Maintenance  Plan  for  San 
•  Diego  County"  ("San  Diego 
Maintenance  Plan").  On  December  20. 
2002.  GARB  submitted  the  San  Diego 
Maintenance  Plan,  with  a  request  that 
we  approve  the  plan  as  meeting  the 
CAA  maintenance  plan  provisions  and 
redesignate  San  Diego  to  attaiiunent  for 
the  1-hoiu  ozone  NAAQS  (letter  from 
Michael  P.  Kenny,  GARB  Executive 
Officer,  to  Wayne  Nastri,  Regional 
Administrator,  EPA  Region  9). 

On  December  20,  2002,  GARB  also 
transmitted  for  approval  the  State's 
latest  update  to  the  California-specific 
motor  vehicle  emissions  model,  known 
as  EMFAG2002  (letter  from  Michael  P. 
Kenny,  GARB  Executive  Officer,  to  Jack 
Broadbent,  Director,  Air  Division,  EPA 
Region  9).'  EMFAC2002  is  used  to 
prepare  the  onroad  emissions 
inventories  in  the  plan.  In  early  2003, 
we  expect  to  issue  our  conclusions 
regarding  whether  or  not  the 
EMFAG2002  emission  factor  model  is 
acceptable  and  would  thus  be  required 
to  be  used  in  the  futiu«  for  pxirposes  of 
SIP  development  and  transportation 
conformity.  GARB  provided  us  with 
information  about  the  EMFAC2002 
revisions  as  they  were  being  prepared 
and  finalized,  and  we  have 
preliminarily  concluded  for  purposes  of 
this  proposed  action  that  the  emission . 
factor  element  of  EMFAG2002  is  an 
improved  and  acceptable  methodology 
for  determining  motor  vehicle 
emissions.  Assuming  that  we  find  in  a 
separate  action  that  the  updated 
emission  factor  miodel  is  acceptable,  we 
propose  to  approve  fully  the  emissions 
inventory,  maintenance  demonstration, 
motor  vehicle  emissions  budgets,  and 
redesignation  request,  as  discussed     • 
below.  If  we  fail  to  find  that  the 
emission  factor  model  is  acceptable,  we 
will  not  finalize  these  actions. 

B.  Clean  Air  Act  Provisions  for 
Maintenance  Plans 

CAA  section  175 A  sets  forth  the 
elements  of  a  maintenemce  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The 
maintenance  plan  must  provide  for 


'  The  EMFAC  model  is  the  California  equivalent 
to  EPA's  national  motor  vehicle  emissions  model.  - 
the  most  recent  version  of  which  is  MOBILES. 
EMFAC2002  reflects  new  vehicle  test  data  and 
quantification  techniques  to  update  and  enhance 
the  information  in  the  most  recent  prior  versions. 
For  example,  EMFAC2002  accounts  for  heavy-duty 
vehicle  emissions  during  extended  idling  and 
during  off-cycle  operation. 
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continued  maintenance  of  the 
applicable  NAAQS  for  at  least  10  years 
after  the  area  is  redesignated  to 
attainment  (CAA  section  175A(a)).  To 
address  the  possibility  of  future  NAAQS 
violations,  the  maintenance  plan  must 
contain  contingency  provisions  that  are 
adequate  to  assure  prompt  correction  of 
a  violation,  and  must  include  a 
requirement  that  the  State  will 
implement  all  measures  with  respect  to 
the  control  of  the  air  pollutant 
concerned  which  were  contained  in  the 
State  implementation  plan  for  the  area 
before  redesignation  of  the  area  as  an 
attainment  area  (CAA  section  175A(d)). 

We  have  issued  maintenance  plan  and 
redesignation  guidance,  primarily  in  the 
"General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990" 
("General  Preamble,"  57  FR  13498, 
April  16,  1992);  a  September  4,  1992 
memo  from  John  Calcagni  titled 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment" 
("Calcagni  memo");  a  September  17, 
1993  memo  from  Michael  H.  Shapiro 
titled  "State  Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15,  1992";  and  a  November 
30,  1993  memo  from  D.  Kent  Berry  titled 
"Use  of  Actual  Emissions  in  the 
Maintenance  Demonstrations  for  Ozone 
and  Carbon  Monoxide  (CO) 
Nonattainment  Areas." 

The  Calcagni  memo  provides  that  an 
ozone  maintenance  plan  should  address 
five  elements:  an  attainment  year 
emissions  inventory  [i.e.,  an  inventory 
reflecting  actual  emissions  when  the 
area  recorded  attainment,  and  thus  a 
level  of  emissions  sufficient  to  attain  the 
1-hour  ozone  NAAQS),  a  maintenance 
demonstration,  provisions  for  continued 
operation  of  an  appropriate  air  quality 
monitoring  network,  verification  of 
continued  attainment,  and  contingency 
measures. 

C.  Clean  Air  Act  Provisions  for 
Redesignation 

CAA  section  107(d)(3)(E)  allows  for 
redesignation  providing  that:  (1)  We 
determine,  at  the  time  of  redesignation, 
that  the  area  has  attained  the  NAAQS; 
(2)  we  have  fully  approved  the 
applicable  implementation  plan  for  the 
area  under  section  llO(k);  (3)  we 
determine  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
SIP,  applicable  Federal  regulations,  and 
other  permanent  and  enforceable 


reductions;  (4)  we  fully  approve  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  section 
175A;  and,  (5)  the  State  containing  such 
area  has  met  all  nonattainment  area 
requirements  applicable  to  the  area 
under  section  110  and  part  D.  We  have 
provided  guidance  on  redesignatioh  in 
the  General  Preamble  and  in  the 
guidance  memos  cited  above. 

II.  EPA  Review  of  the  San  Diego 
Maintenance  Flan  and  Redesignation 
Request 

A.  Maintenance  Plan 

CARB  submitted  the  San  Diego 
Maintenance  Plan  on  December  20, 
2002.  On  January  14.  2003,  we  found 
that  this  submittal  met  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
including  the  requirement  for  proper 
public  notice  and  adoption. 

1.  Attainment  Emissions  Inventory 

The  San  Diego  Maintenance  Plan 
includes  2001  base  year  emission 
inventories  for  Volatile  Organic 
Compounds  (VOC)  and  Nitrogen  Oxides 
(NOx),  which  are  used  to  backcast 
emissions  for  1990,  1995,  and  2000,  and 
to  forecast  emissions  for  2005,  2010,  and 
2014,  taking  into  account  growth  and 
changes  in  control  factors. 

The  inventories  use  current  and 
accurate  methodologies,  emissions 
factors,  and  survey  information.  The 
inventories  represent  actual  emissions, 
with  certain  exceptions  that  are 
documented  in  the  maintenance  plan. 
For  excunple,  the  projected  emissions 
inventories  include  emission  reduction 
credits  (ERCs)  in  the  SDCAPCD's  Source 
Register  and  a  projected  military  growth 
conformity  increment  (Appendix  A). 
Banked  ERCs  are  0.7  tpd  VOC  and  0.3 
tpd  NOx  in  2005,  2010,  and  2014  (pages 
A-3  and  A-5).  The  military  growth 
conformity  increment  is  11.4  tpd  NOx 
in  2005.  2010,  and  2014  (page  A-5). 

The  onroad  emissions  inventories 
employ  the  new  CARB  motor  vehicle 
emissions  factor  model.  EMFAC2002. 
The  motor  vehicle  inventories  use  the 
latest  planning  activity  levels,  including 
travel  activity  forecasts  updated  by  the 
San  Diego  Association  of  Governments 
(SANDAG). 

As  discussed  above,  we  expect  to 
issue  our  conclusions  regarding  whether 
or  not  the  emission  factor  element  of 
EMFAC2002  is  acceptable  in  early  2003. 
Assuming  that  we  find  that  the  updated 
element  is  acceptable,  we  propose  to 
approve  fully  the  emissions  inventories 
under  CAA  sections  172(c)  and  175A, 
because  the  emissions  inventories  are 
complete,  consistent  with  our  most 
recent  guidance,  and  reflect  the  latest 


information  available  at  the  time  of  plan 
preparation.  However,  if  we  fail  to  find 
that  the  emission  factor  element  of  the 
model  is  acceptable,  we  will  not  finalize 
this  proposed  approval. 

2.  Maintenance  Demonstration 

Original  maintenance  plans  must 
show  how  the  NAAQS  will  be 
maintained  for  the  next  10  years 
following  redesignation  to  attainment. 
This  is  generally  performed  by  assuming 
that  the  emissions  levels  at  the  time 
attainment  is  achieved  constitute  a  limit 
on  the  emissions  that  can  be 
accommodated  without  violating  the 
NAAQS.  In  the  case  of  this  plan, 
projected  VOC  and  NOx  emissions  for 
2005,  2010,  and  2014  show  continued 
attainment,  since  emissions  levels  of 
both  of  the  ozone  precursors  are  below 
2001  levels.  Table  1  below  shows 
baseline  and  projected  summer  day 
emissions  levels.  The  projected 
emissions  levels  assume  no  emissions 
reductions  from  New  Source  Review 
(NSR)  or  the  Title  V  operating  permit 
program. 

Table  1.— San  Diego  County  Main- 
tenance Demonstration  Summer 
Day  Emissions 

[tons  per  day] 


Year 

VOC 

NOx 

2001 
2005 
2010 
2014 

220.8 
189.7 
177.2 
170.7 

240.7 

'  218.4 

192.1 

167.4 

Source:     San 
(Table  5-2) 


Diego    Maintenance     Plan 


Maintenance  is  demonstrated  since 
emissions  of  both  ozone  precursors 
decline  from  the  2001  attainment  year 
inventory:  VOC  emissions  are  reduced 
by  50.1  tpd  (approximately  22.7 
percent)  from  2001  to  2014.  and  NOx 
emissions  are  reduced  by  73.3  tpd  by 
2014  (approximately  30.5  percent). 
Increasingly  stringent  California  and 
Federal  motor  vehicle  emissions 
standards  and  fleet  turnover  account  for 
the  bulk  of  the  inventory  reductions, 
and  the  remaining  emissions  reductions 
come  from  fully  adopted,  permanent, 
and  enforceable  State,  local,  and  Federal 
regulations.  Assuming  that  we  find  that 
the  emission  factor  element  of 
EMFAC2002  is  acceptable,  we  propose 
to  approve  the  maintenance 
demonstration  under  CAA  section 
175A(a),  since  the  plan  shows  thaj 
emissions  will  decline  below  attainment 
levels  due  to  the  projected  impact  of 
fully  adopted,  permanent,  and 
enforceable  regulations.  If  we  fail  to  find 
that  the  EMFAC2002  emission  factor 
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element  is  acceptable,  we  will  not 
finalize  this  proposed  action. 

3.  Continued  Ambient  Monitoring 

The  maintenance  plan  needs  to 
contain  provisions  for  continued 
operation  of  an  air  quality  monitoring 
network  that  meets  the  provisions  of  40 
CFR  part  58  and  will  verily  continued 
attairunent.  The  maintenance  plan 
includes  a  commitment  by  SDCAPCD  to 
continue  to  operate  its  monitoring 
network  in  compliance  with  the  criteria 
of  40  CFR  part  58  (page  5-4).  This 
SDCAPCD  commitment  meets  the 
continued  monitoring  provision. 

4.  Verification  of  Continued  Attairunent 

The  maintenance  plan  needs  to  show 
how  the  responsible  agencies  will  track 
progress,  and  the  plan  should 
specifically  provide  for  periodic 
inventor}'  updates.  The  San  Diego 
Maintenance  Plan  includes  a 
commitment  by  SDCAPCD  to  meet  this 
obligation  through  annual  review  of 
monitoring  data  from  the  most  recent 
three  consecutive  years  to  verify 
continued  attainment  (page  5-5).  This 
commitment  meets  our  provisions  for 
verification  of  continued  attainment. 

5.  Contingency  Provisions 

CAA  section  1 75A(d)  provides  that 
maintenance  plans  include  contingency 
provisions  "necessary  to  assure  that  the 
State  will  promptly  correct  any 
violation  of  the  standard  *  *  *.  Such 
provisions  shall  include  a  requirement 
that  the  State  will  implement  all 
measures  with  respect  to  the  control  of 
the  air  pollutant  concerned  which  were 
contained  in  the  State  inaplementation 
plan  for  the  area  before  redesignation  of 
the  area  as  an  attairunent  area." 

The  San  Diego  Maintenance  Plan 
notes  that  future  effective  provisions  in 
CARB's  standards  for  light-  and 
medium-duty  vehicles  (LEV  II),  heavy- 
duty  vehicles,  and  off-road  engines  will 
provide  significant  continuing 
emissions  reductions  through  the 
maintenance  period.  If  new  violations 
were  to  occur  during  the  maintenance 
period,  these  measures  should  achieve 
sufficient  reductions  to  correct  the 
violations  quickly.  SDCAPCD  notes  that 
all  measures  in  the  San  Diego  ozone 
nonattainment  SIP,  including  the  NSR 
offset  requirement,  are  retained  in  the 
San  Diego  Maintenance  Plan,  and  the 
District  will  continue  to  implement  the 
measures,  in  compliance  with  CAA 
section  175A(d).  Finally.  SDCAPCD 
commits  to  work  with  CARB  to  ensure 
the  adoption,  submittal,  and  expeditious 
implementation  of  any  additional 
feasible  measure(s)  needed  to  ensure 
maintenance  of  the  1-hour  ozone 


NAAQS  (pages  5-5  and  5-6).  We 
propose  to  approve  these  provisions  and 
commitments  as  meeting  the 
contingency  requirements  of  CAA 
section  175A{d). 

6.  Motor  Vehicle  Emissions  Budgets 

Maintenance  plan  submittals  must 
specify  the  maximum  emissions  of 
transportation-related  precursors  of 
ozone  allowed  in  the  last  year  of  the 
maintenance  period.  The  submittals 
must  also  demonstrate  that  these 
emissions  levels,  when  considered  with 
emissions  from  all  other  sources,  are 
consistent  with  maintenance  of  the 
NAAQS.  In  order  for  us  to  find  these    ■ 
emissions  levels  or  "budgets"  adequate 
and  approvable,  the  submittal  must 
meet  the  conformity  adequacy 
provisions  of  40  CFR  93.118(e)(4)  and 
(5),  and  be  approvable  under  all 
pertinent  SIP  requirements. 

The  budgets  defined  by  this  and  other 
plans  when  they  are  approved  into  the 
SIP  or,  in  some  cases,  when  the  budgets 
are  found  to  be  adequate,  are  then  used 
to  determine  the  conformity  of 
transportation  plans,  programs,  and 
projects  to  the  SIP,  as  described  by  CAA 
section  176(c)(3)(A).  For  more  detail  on 
this  part  of  the  conformity  requirements, 
see  40  CFR  93.118.  For  transportation 
conformity  piuposes,  the  cap  on 
emissions  of  transportation-related 
ozone  precursors  is  known  as  the  motor 
vehicle  emissions  budget.  The  budget 
must  reflect  all  of  the  motor  vehicle 
control  measures  contained  in  the 
maintenance  demonstration  (40  CFR 
93.118(e)(4)(v)). 

The  motor  vehicle  emissions  budgets 
are  presented  in  Table  2  below,  entitled 
"San  Diego  Maintenance  Plan  Motor 
Vehicle  Emissions  Budgets." 

Table  2. — San  Diego  Maintenance 
Plan  Motor  Vehicle  Emissions 
Budgets 

[Emissions  are  shown  in  tons  per  day] 


Year 

NOx 

VOC 

2010 

2014  and  Subse- 
Quent  Years 

88 
66 

46 
36 

Source;    San    Diego    Maintenance    Plan, 
Table  5-3. 

As  discussed  above  in  section  11. A.  1., 
Attainment  Emissions  Inventory,  the 
motor  vehicle  emissions  portion  of  these 
budgets  [i.e.,  the  evaporative  and 
tailpipe  emissions)  was  developed  using 
the  EMFAC2002  motor  vehicle 
emissions  factors  and  updated  county- 
specific  vehicle  data,  including  the 
latest  San  Diego  County  planning 
assumptions  on  vehicle  fleet  and  age 


distribution  and  activity  levels.  The 
budgets  represent  motor  vehicle 
emissions  levels,  rounded  up  to  the  next 
whole  number  and  adding  one  tpd  to 
account  for  imprecision  in  motor 
vehicle  emissions  and  potential  slight 
emission  increases  associated  with 
recent  state  legislation'(AB  2637.  2002) 
affecting  the  motor  vehicle  inspection 
and  maintenance  program. 

Assuming  that  we  nnd  that  the 
emission  factor  element  of  EMFAC2002 
is  acceptable,  we  propose  to  approve  the 
motor  vehicle  emission  budgets  as 
consistent  with  the  criteria  of  40  CFR 
93.118(e)(4)  and  (5),  including 
consistency  with  the  baseline  emissions 
inventories  and  the  motor  vehicle 
emissions  used  in  the  maintenance 
demonstration.  Specifically,  we  are 
proposing  to  approve  the  budgets  in  the 
San  Diego  Maintenance  Plah,  which  are 
based  on,  and  consistent  with,  the 
maintenance  demonstration.  In  a 
separate  action,  we  will  make  a  finding 
as  to  whether  the  above  motor  vehicle 
emissions  budgets  are  adequate  for 
purposes  of  conformity  of  transportation 
plans  with  the  San  Diego  Maintenance 
Plan.  We  are  taking  this  action 
separately  in  order  to  make  the 
adequacy  determination  on  the  motor 
vehicle  emission  budgets  within 
approximately  90  days  of  receipt  of  the 
plan,  consistent  with  EPA's  May  14, 
1999  guidance  on  implementation  of 
Mafch  2,  1999  conformity  court 
decision. 

B.  Redesignation  Proxisions 

1 .  Attairunent  of  the  1  -Hour  Ozone 
NAAQS 

On  October  23,  2002  (67  FR  65043). 
EPA  issued  a  final  determination  that 
San  Diego  County  had  attained  the  1- 
hour  ozone  NAAQS  by  the  CAA 
deadline  of  November  .15.  2001.  This 
finding  was  based  on  our  conclusion 
that  the  design  value  for  each  monitor 
in  the  County  for  the  period  1999-2001 
was  equal  to  or  less  than  0.12  ppm.  and 
the  average  number  of  expected  ' 
exceedance  days  per  year  was  1.0  or  less 
for  each  monitor  during  that  period.  We 
also  concluded  that  the  ozone 
monitoring  network  for  the  area 
continued  to  meet  or  exceed  applicable 
requirements.  See  also  the  discussion  in 
our  direct  final  determination  of 
attainment  published  on  August  23, 
2002  (67  FR  54580).^ 

We  have  now  looked  at  exceedance 
days  and  design  values  for  each  monitor 
for  the  most  recent  3-year  period.  2000- 
2002.  The  data  for  1999-2001  and  2000- 


^This  direct  Tinal  determination  was  withdrawn 
on  October  23.  2002  (67  FR  65045)  because  an 
adverse  comment  was  received. 
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2002  are  presented  in  Table  3.  entitled 
"Average  Number  of  Ozone  Exceedance 
Days  per  Year  and  Design  Values  by 
Monitor  in  San  Diego  County,  1999- 


20O1  and  2000-2002."  As  noted,  not  all 
data  for  the  4th  quarter  of  2002  have  yet 
been  quality  assured  and  entered  into 
EPA's  Aerometric  Information  Retrieval 


System— Air  Quality  Subsystem  (AIRS- 
AQS)  database. 


Table  3  —Average  Number  of  Ozone  Exceedance  Days  per  Year  and  Design  Values  by  Monitor  in  San  Diego 

County,  1999-2001  and  2000-2002  ^ 


Site 


Alpine  (PAMS/SLAMS)  

Camp  Pendleton  (PAMS/SLAMS)  .... 

Chula  Vista  (SLAMS) 

Del  Mar  (SLAMS)  

El  Cajon  (PAMS/SLAMS)  

Escondido  (SLAMS)  

Oceanside  (SLAMS)^  

Otay  Mesa  (SLAMS) 

San  Diego/Overland  (PAMS/NAMS) 
San  Diego/12tti  St  (SLAMS) 


1999-2001 


Average  num- 
ber of  exceed- 
ance ddys  per 
year 


0.3 

0 

0 

0 

0 

03 

0 

0 

0.3 

0 


Site  de- 
sign 
value 
(ppm) 


0118 
0.098 
0099 
0.092 
0104 
Olio 
0.091 
0.089 
0.106 
0.088 


2000-2002 


Average  num- 
ber of  exceed- 
ance days  per 
year 


0.3 

0 

0 

0 

0 

03 


0 

0.3 

0 


Site  de- 
sign 
value 
(ppm) 


0118 
0096 
0.092 
O091 
O104 
O110 


0.089 
0.111 
O086 


Note  1   EPA's  monitoring  network  regulations  are  codified  at  40  CFR  58.  The  regulations  provide  «o[  Na^P"?  A"/  Monitonng  Stations  (NAMS), 
State  or  Local  Air  Monitonng  Stations  (SLAMS),  and  Photochemical  Assessment  Monitoring  Stations  (PAMS)^  AH  of  'he  sta^o"| '"  <h|  ff.lPjf? 
County  monitoring  network  are  operated  by  SDCAPCD  or  CARB.  All  data  produced  by  these  stations  are  submitted  to  ttie  AIRS-AQS  database 

Note  2  The  Ck;eanside  monitor  (on  Mission  Avenue)  was  closed  in  March  2002  because  it  was  determined  to  be  tess  representative  of  air 
pollution  levels  in  the  Oceanside  area  than  the  monitor  at  Camp  Pendleton,  which  is  less  than  2  miles  away  and  which  typically  records  higher 
concentrations.  No  exceedances  have  been  recorded  at  the  Oceanside  monitor  since  1 993. 


As  shown  in  Table  3,  the  highest 
design  value  at  any  monitor  for  1999- 
2001  and  for  2000-2002,  and  thus  the 
design  value  for  the  San  Diego  area  for 
those  periods,  is  below  0.12  ppm.  No 
monitor  in  the  San  Diego  area  recorded 
an  average  of  more  than  1  exceedance  of 
the  1-hour  ozone  standard  per  year 
during  the  1999-2001  and  2000-2002 
periods. 

Because  the  area's  design  value  is 
below  the  1-hour  ozone  standard  of  0.12 
ppm  and  the  area  has  averaged  less  than 
1  exceedance  per  year  at  each  monitor 
for  the  1999-2001  and  2001-2002 
periods,  we  propose  to  conclude  that 
the  San  Diego  area  has  met  this 
prerequisite  to  redesignation  because 
the  area  has  attained  and  continues  to 
attain  the  1-hour  ozone  standard. 

2.  Fully  Approved  Implementation  Plan 
Under  CAA  Section  1 10(k) 

Following  adoption  of  the  CAA  of 
1970,  California  has  adopted  and 
submitted  and  we  have  fully  approved 
at  various  times  provisions  addressing 
the  various  SIP  elements  applicable  in 
San  Diego  County.  No  San  Diego  SIP 
provisions  are  currently  disapproved, 
conditionally  approved,  or  partially 
approved. 

3.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Section  4  of  the  San  Diego 
Maintenance  Plan  includes  analyses 
demonstrating  that  the  reductions  in 
ozone  concentrations  caimot  be 


attributed  to  reduced  activity  levels  or 
favorable  meteorology,  but  are  rather 
due  to  permanent  and  enforceable 
measures.  The  plan  shows  a  steady 
increase  in  Gross  Regional  Product  and 
vehicle  miles  traveled  from  1993 
through  2001,  reflective  of  continued 
activity  growth  in  the  area.  The  plan 
also  lists  3-year  average  surface  and 
aloft  temperatiu-es  during  April  to 
October  for  each  period  from  1993 
through  2001,  and  compares  these 
values  with  the  average  temperatiues  for 
1993-2001  (Table  4-3).  This  analysis 
shows  that  temperatures  during  the 
period  when  the  County  attained  the 
NAAQS  were  slightly  higher  than  the 
norm,  suggesting  that  anomalously  cool 
weather  did  not  account  for  attainment. 

4.  Fully  Approved  Maintenance  Plan 

In  section  II.A.,  above,  we  are 
proposing  to  approve  fully  the  San 
Diego  Maintenance  Plan  as  meeting  the 
CAA  section  175 A  provisions  for 
maintenance  plans  assuming  that  we 
find  that  the  EMFAC2002  emission 
factor  element  is  acceptable. 

5.  CAA  Section  110  and  Part  D 
Provisions  Satisfied 

We  approved  San  Diego's  1994  ozone 
SIP  on  January  8, 1997  (62  FR  1150) 
with  respect  to  CAA  section  110  and 
Part  D  provisions  applicable  to  a  serious 
nonattainment  area.  The  CAA  section 
110  and  Part  D  provisions  continue  to 
be  satisfied. 


m.  EPA  Action 

We  are  proposing  to  approve  the  San 
Diego  Maintenance  Plan  under  CAA 
sections  175A  and  110(k)(3).  We  are 
proposing  to  approve  the  2010  and  2014 
VOC  and  NOx  motor  vehicle  emissions 
budgets  in  Table  2  above,  under  CAA 
sections  1 76(c)  as  adequate  for 
maintenance  of  the  1-hour  ozone 
NAAQS  and  for  transportation 
conformity  purposes.  Finally,  we  are 
proposing  to  redesignate  San  Diego 
County  to  attainment  for  the  1-hour 
ozone  standard  under  CAA  section 
107(d)(3)(E).  As  discussed,  we  will  not 
finalize  any  of  these  actions  unless  we 
find  that  the  EMFAC2002  emission 
factor  element  is  acceptable. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 


List  of  Subiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovenunental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  contrpl,  National  parks, 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  March  12,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  03-6707  Filed  3-19-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary  of  the  Interior 

43  CFR  Part  4 

Special  Rules  Applicable  to  Surface 
Coal  Mining  Hearings  and  Appeals 

AGENCY:  Office  of  the  Secretary. 
ACTION:  Petition  for  rulemaking. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  is  publishing  for  comment  a 
petition  for  rulemaking  received  from 
the  National  Mining  Association.  The 
petition  requests  amendment  of  several 
existing  rules  relating  to  the  burden  of 
proof  in  proceedings  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977. 

DATES:  You  should  submit  your 
comments  by  May  19,  2003. 
ADDRESSES:  Send  comments  to:  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  the  Interior,  801  N. 
Quincy  Street,  Suite  300,  Arlington, 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  Will 
A.  Irwin,  Administrative  Judge,  Interior 
Board  of  Land  Appeals,  U.S. 
Department  of  the  Interior,  801  N. 
Quincy  Street,  Suite  300,  Arlington, 
Virginia  22203.  Phone:  (703)  235-3750. 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  (800)  877-8339,  24  hours  a 
day,  7  days  a  week. 

SUPPLEMENTARY  INFORMATION:  In  January 
2003,  the  National  Mining  Association 
(NMA)  re-submitted  a  petition  for 
rulemaking  to  the  Director,  Office  of 
Hearings  and  Appeals,  that  it  had 
originally  submitted  in  January  1996. 


NMA  summarized  its  January  1996 
petition  in  an  accompanying  letter: 

The  NMA  requests  amendments  and 
.revisions  to  the  allocation  of  the  burden 
of  proof  for  proceedings  under  SMCRA 
[the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
et  seq.]  governed  by  §  7(c)  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  §  556(d),  in  view  of  the  decision 
of  the  United  States  Supreme  Court  in 
Director,  Office  of  Workers' 
Compensation  Programs,  Department  of 
Labor  V.  Greenwich  Collieries,  114  S.Ct. 
2251  (1994).  In  that  decision,  the 
Supreme  Court  clarified  that  under 
§  7(c)  of  the  APA,  the  burden  of  proof 
placed  upon  the  proponent  of  a  rule  or 
order  means  not  merely  the  burden  of 
production,  but  also  the  burden  of 
persuasion.  Accordingly,  when  the 
Office  of  Surface  Mining  is  the 
proponent  of  an  order,  e.g..  notice  of 
violation,  cessation  order,  order  to  show 
cause,  the  biu'den  of  proof  remains  with 
the  agency. 

At  the  time  the  NMA  originally  filed 
its  petition,  it  was  the  plaintiff  in  a 
challenge  to  several  Departmental  rules, 
including  those  allocating  the  burden  of 
proof  in  43  CFR  4.1374  and  4.1384. 
Althoiigh  NMA  did  not  include  those 
rules  in  its  petition,  the  then-Director  of 
OHA  replied  that  "it  would  be  prudent 
to  await  the  outcome  of  that  litigation 
before  considering  whether  to  proceed 
with  your  suggested  rulemaking." 

That  litigation  was  concluded  in  June 
2001  with  the  decision  of  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  in  National  Mining  Association 
V.  United  States  Department  of  the 
Interior,  251  F.3d  1007  (DC.  Cir.  2001). 
In  that  decision  the  Court  concluded 
that  OHA  "did  not  improperly  shift  the 
burden  of  proof '  in  §§4.1374  and 
4.1384. /d.  at  1013-14. 

In  its  January  2003  re-submission, 
NMA  states: 

Unlike  that  case,  the  regulations  at 
issue  in  NMA's  petition  for  rulemaking 
are  governed  by  different  sections  of 
SMCRA  that  do  not  expressly  allocate 
the  burden  of  proof  to  the  operator,  and 
in  some  cases  expressly  allocate  it  to 
whomever  is  challenging  the  permit. 

NMA's  petition  argues  OHA  must 
amend  its  regulations  to  allocate  the  » 
ultimate  burden  of  persuasion  to  the 
Office  of  Surface  Mining  in  proceedings 
to  review  assessment  of  civil  penalties 
(§4.1155);  proceedings  to  review  notices 
of  violation  or  orders  of  cessation 
(§4.1171);  proceedings  for  suspension 
or  revocation  of  permits  (§  4.1 194; 
formerly  §4.1193.  see  67  FR  61506. 
61507.  61510.  Oct.  1.  2002);  proceedings 
to  review  individual  civil  penalty 
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assessments  (§4.1307);  and  proceedings 
to  review  permit  revisions  ordered  by 
OSM(§  4.1366(b)). 

Both  the  APA  and  SMCRA  provide  for 
petitions  for  rulemaking.  5  U.S.C. 
553(e):  30  U.S.C.  1211(g).  The 
Department  has  implemented  these 
provisions  in  43  CFR  part  14  and  30 
CFR  700.12.  43  CFR  4.1  provides  that 
OHA  is  the  authorized  representative  of 
the  Secretary  for  the  purpose  of  hearing, 
considering.^  and  determining  matters 
within  the  jurisdiction  of  the 
Department  involving  hearings,  appeals, 
and  other  review  functions  of  the 
Secretary.  30  CFR  700.4(e)  provides  that 
the  Director  of  OHA  is  responsible  for 
the  administration  of  administrative 
hearings  and  appeals  required  or 
authorized  by  SMCRA  pursuant  to  the 
regulations  in  43  CFR  part  4. 

Accordingly,  OHA  requests  comments 
on  the  following  petition. 

Dated:  Mart.h  6.  2003. 
Robert  S.  More. 
Director.  Office  of  Hearings  and  Appeals. 

Before  the  OfRce  of  Hearings  and  Appeals 
United  Stales  Department  of  Interior; 
Petition  for  Rulemaking  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977;  Submitted  by:  The  National  Mining 
Association 

I.  Introduction 

Pursuant  to  the  Surface  Mining  (Control 
and  Reclamation  Act  of  1977  (SMCRA.  or 
•the  Acf).  30  U.S.C.  S  1211(g).  its 
implementing  regulations,  30  CFR  700.12, 
and  the  Administrative  Procedure  Act,  3 
U.S.C.  553(e),  the  National  Mining 
Association  (NMA)  petitions  the  Dirmrtor  of 
the  Office  of  Hearings  and  Appeals  (OHA)  for 
certain  amendments  and  modifications  to  43 
CFR  4.1155,  4.1 171,  4.1194,'  4.1307,  and 
4.1366(b).  Pursuant  to  43  CFR  4.1  the  Office 
of  Hearings  and  Appeals  is  the  authorized 
representative  of  the  Secretary  for  the 
consideration  and  determination  of  matters 
within  the  jurisdiction  of  the  Department 
involving  hearings.and  appeals  and  other 
review  functions,  including  the  rules 
establishing  the  procedure  governing  such 
hearings  and  appeals.  This  petition  involves 
the  rules  governing  procedures  for  the 
hearing  of  appeals  related  to  matters  arising 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  30  U.S.C. 
1201  et  seq.  (1988). 

II.  Petitioner 

The  National  Mining  Association  (NMA)  is 
a  trade  association  whose  members  include 
producers  of  most  of  thfe  nation's  coal,  metals 
and  industrial  and  agricultural  minerals; 
manufacturers  of  mining  and  mineral 
processing  machinery,  equipment  and 
supplies;  state  mining  associations;  and 
engineering  and  consulting  firms  and 
financial  institutions  that  serve  the  mining 


>  Formerly  43  CFTl  4.1193  (See  67  FR  61510 
(October  1,  2002)). 


industry.  The  coal-producing  members  of 
NMA  conduct  surface  coal  mining  operations 
pursuant  to  permits  under  SMCRA  in  almost 
every  coal-producing  state  throughout  the 
country,  and  are  therefore  directly  impacted 
by  these  proposed  amendments  and 
modifications  to  OSM's  regulations. 

Ill,  Proposed  Amendments  and 
Modifications  . 

Petitioner  requests  amendments  and 
modifications  to  the  burden  of  proof 
requirements  for  proceedings  governed  by 
§  7{(:)  of  the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  556(d)  (1988). 

The  APA  establishes  the  framework  for 
those  proceedings  required  by  sta^e  to  be 
determined  on  the  record  after  an 
opportunity  for  a  hearing.  5  U.S.C.  554.  This 
procedural  framework  indicates  that 
"|e|xcept  as  otherwise  provided  by  statute, 
the  proponent  of  a  rule  or  order  has  the 
burden  of  proof  5  U.S.C.  5.56(d).  A 
controlling  Supreme  Court  decision  clarifies 
that  the  burden  of  proof  means  not  merely 
the  burden  of  production,  but  also  the  burden 
of  persuasion.  Director.  Office  of  Workers' 
Compensation  Programs.  Department  of 
Labor  V.  Greenwich  Collieries.  512  U.S.  267, 
276.  279  (1994). 

There  are  various  proceedings  under. 
SMCRA  which  the  statute  requires  to  be 
administered  on  the  record  after  an 
opportunity  for  a  hearing.  In  many  of  these 
proceedings,  the  existing  OHA  rules 
improperly  relieve  the  proponent,  OSM,  of 
the  burden  of  persuasion  under  the  APA, 
even  though  such  procedure  is  not 
"otherwise  provided  by  [SMCRA]." 
Accordingly,  in  view  of  the  Supreme  Court's  • 
ret:ent  pronouncement  in  Greenwich 
Collieries  on  the  meaning  of  the  "burden  of 
proof  in  §  5.56(d)  of  the  APA,  the 
Department  must  initiate  a  rulemaking  to 
revise  OHA's  regulations  as  presented  below. 

A.  Amend  §4.1155  to  Read  as  Fbllows: 

§  4.1 1 55    Burden  of  Proof  in  civil  penalty 
proceedings. 

Jn  civil  penalty  proceedings,  OSM  shall 
have  both  the  burden  of  going  forward  to 
establish  a  prima  facie  case  and  the  ultimate 
burden  of  persuasion  as  to  the  fact  of  the 
violation  and  the  amount  of  the  civil  penalty. 

B.  Amend  §4.1171  to  Read  as  Follows: 

§  4.1 1 71     Burden  of  proof  tn  review  of 
section  521  notices  or  orders. 

In  review  of  section  521  notices  of 
violation  or  orders  of  cessation  or  the 
modification,  vacation,  or  termination* 
thereof,  including  expedited  review  under 
§4.1180,  OSM  shall  have  both  the  burden  of 
going  forward  to  establish  a  prima  facie  case 
and  the  ultimate  burden  of  persuasion  as  to 
the  validity  of  the  notice,  order,  or 
modification,  vacation,  or  termination 
thereof 

Any  person  other  than  the  permittee- 
applicant  who  contests  the  modification, 
vacation,  or  termination  of  notices  of 
violation  or  orders  of  cessation  shall  have 
both  the  burden  of  going  forward  to  establish 
a  prima  facie  case  and  the  ultimate  burden 
of  persuasion. 


C.  Amend  §4.1194  to  Read  as  Follows: 

§4.1194    Burden  of  proof  in  suspension  or 
revocation  proceedings. 

In  proceedings  to  suspend  or  revoke  a 
permit,  OSM  shall  have  both  the  burden  of 
going  forward  to  establish  a  prima  facie  case 
and  the  ultimate  burden  of  persuasion  for 
suspension  or  revocation  of  the  permit. 

D.  Amend  §4.1307  to  Read  as  Follows: 

§  4.1 307    Elements;  burden  of  proof. 

(a)  OSM  shall  have  the  burden  of 
going  forward  with  evidence  to  establish 
a  prima  facie  case  and  the  ultimate 
burden  of  persuasion  that: 

(1)  A  corporate  permittee  either  violated  a 
condition  of  a  permit  or  failed  or  refused  to 
comply  with  an  order  issued  under  §  521  of 
the  Act  or  an  order  incorporated  in  a  final 
dei;ision  by  the  Secretary  under  the  Act 
fexcept  an  order  incorporated  in  a  decision 
issued  under  sections  518(b)  or  703  of  the 
Act  or  implementing  regulations),  unless  the 
fact  of  violation  or  failure  or  refusal  to 
comply  with  an  order  has  been  upheld  in  a 
final  decision  in  a  proceeding  under  §4.1150 
through  §4.1158.  §4.1160  through  §4.1171, 
or  §4.1180  through  §4.1187,  and  §4.1270  or 
§4.1271  of  this  part,  and  the  individual  is 
one  against  whom  the  doctrine  of  collateral 
estoppel  may  be  applied  to  preclude 
relitigation  of  fact  issues; 

(2)  The  individual,  at  the  time  of  the 
violation,  failure  or  refusal,  was  a  director, 
officer,  or  agent  of  the  corporation;  and 

(3)  The  individual  willhilly  and  knowingly 
authorized,  ordered,  or  carried  out  the 
corporate  permittee's  violation  or  failure  or 
refusal  to  comply. 

Delete  existing  paragraph  "(b)." 
redesignate  paragraph  "(c)"  as  paragraph 
'(b),"  and  revise  as  follows: 

(b)  OSM  shall  have  the  burden  of  going 
forward  to  establish  a  prima  facie  case  and 
the  ultimate  burden  of  persuasion  as  to  the 
amount  of  the  penalty. 

E.  Amend  §4, 1366(b)  to  Read  as 
Follows: 

§  4.1 366    Burdens  of  proof. 

»         *         *         *         * 

(b)  In  a  proceeding  to  review  a  permit 
revision  ordered  by  OSMRE,  OSMRE  shall 
have  the  burden  of  going  forward  to  establish 
a  prwna  facie  case  and  the  ultimate  burden 
of  persuasion  that  the  permit  should  be 
revised. 


IV.  Statement  of  Facts  and  Law  Supporting 
the  Amendment  and  Modification  of  Existing 
Federal  Enforcement  Regulations 

A.  Background 

Since  the  passage  of  the  Administrative 
Procedure  Act  (APA)  in  1946,  5  U.S.C.  551. 
et  seq.,  various  views  emerged  about  the 
meaning  of  "burden  of  proof  as  used  in 
§  7(c)  of  the  APA.  Section  7(c)  of  the  APA 
states  that: 

Except  as  otherwise  provided  by  statute, 
the  proponent  of  a  rule  or  order  has  the 
burden  of  proof 
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5  U.S.C.  556(d). 

OHA  interpreted  the  term  "burden  of 
proof  to  mean  the  "burden  of  going  forward 
to  establish  a  prima  facie  case."  In  adopting 
this  interpretation,  OHA  relied  primarily  on 
a  supplemental  opinion  in  a  single  case 
holding  that  the  "burden  of  proof  in  §  7(c) 
of  the  APA  is  the  burden  of  going  forward 
with  proof,  and  not  the  ultimate  burden  of 
persuasion.  43  FR  34381  (August  3,  1978), 
quoting  Environmental  Defense  Fund,  Inc.  v. 
EPA.  548  F.2d  998  (DC.  Cir.  1976). 

However,  this  interpretation  by  OHA  has 
proven  to  be  incorrect  by  the  U.S.  Supreme 
Court's  decision  in  Director.  Office  of 
Workers'  Compensation  Programs, 
Department  of  Labor  v.  Greenwich  Collieries, 
512  U.S.  267.  276  (1994).  That  case  involved 
the  use  of  the  Department  of  Labor's  "true 
doubt"  rule  as  it  applied  to  adjudications 
under  the  Black  Lung  Benefits  Act  (BLBA), 
83  Stat.  792,  as  amended,  30  U.S.C.  901  et 
seq.  (1988),  and  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (LHWCA),  44 
Stat.  1424,  as  amended,  33  U.S.C.  901,  et  seq. 
(1984).  The  "true  doubt"  rule  allowed  the 
benefit  claimant  to  prevail  when  the 
evidence  was  equally  balanced,  or  in 
equipoise.  Thus,  the  rule  essentially  placed 
the  burden  of  persuasion  upon  the  party 
opposing  the  benefits  instead  of  the 
proponent  of  the  rule,  the  benefit  claimant. 
In  determining  whether  or  not  the  "true 
doubt"  rule  violates  the  APA,  the  Court 
determined  first,  whether  the  burden  of  proof 
established  in  §  7(c)  applies  to  adjudications 
under  the  LHWCA  and  the  BLBA,  and 
second,  the  meaning  of  the  term  "burden  of 
proof" 

In  holding  that  the  APA  was  applicable  to 
hearings  under  the  LHWCA  and  BLBA  (and 
that  these  statutes  do  not  "provide 
otherwise"),  the  Supreme  Court  noted  that  it 
does  not  lightly  presume  exemptions  from 
the  APA.  512  U.S.  at  271,  citing  Brownwell 
v.  Tom  We  Shung.  352  U.S.  180,  185  (1956). 
And,  although  the  LHWCA  provides  that  the 
agency''s  hearings  "shall  not  be  bound  by 
common  law  or  statutory  rules  of  evidence,  ' 
or  by  technical  or  formal  rules  of  procedure 
*    *   *",  33  U.S.C.  923(a),  the  Court  found 
this  provision  insufficient  to  exempt  the 
LHWCA  from  §  7(c)  of  the  APA.  Id:  See  also 
Maher  Terminals  Inc.  v.  Director.  Office  of 
Workers'  Compensation  Programs.  United 
States  Department  of  Labor.  992  F.2d  1277, 
1281  n.3  (3rd  Cir.  1993)  (holding  that  §  12  of 
the  APA,  5  U.S.C.  559,  allows  only  express 
statutory  language  to  supersede  the  APA), 
aff  d,  512  U.S.  267  (1994). 

With  regard  to  the  meaning  of  the  term 
"burden  of  proof, "  the  Court,  after  a  lengthy 
discussion  of  the  APA  and  its  legislative 
history,  held  that:  "These  principles  lead  us 
to  conclude  that  the  drafters  of  [§  7(c)  of]  the 
APA  used  the  term  "burden  of  proof  to  mean 
the  burden  of  persuasion."  Id.  at  276.  In  other 
words,  when  an  agency  is  a  proponent  of  a 
rule  or  order,  the  burden  of  proof  referred  to 
in  §  7(c)  of  the  APA  means  the  burden  of 
going  forward  to  establish  a  prima  facie  case 
and  the  burden  of  persuasion.  Id.  at  279.  This 
holding  by  the  Court  requires  that  in 
situations  governed  by  the  APA  where  OSM 
is  the  proponent  of  a  rule  or  order,  the  agency 
has  both  the  burden  of  going  forward  to 


establish  a  prima  facie  case  and  the  ultimate 
burden  of  persuasion. 

The  Senate  Committee  report  on  the  APA 
explains  that: 

Except  as  applicants  for  a  license  or  other 
privilege  may  be  required  to  come  forward 
with  a  prima  facie  showing,  no  agency  is 
entitled  to  presume  that  the  conduct  of  any 
person  or  status  of  any  enterprise  is  unlawful 
or  improper. 

S.  Rep.  No.  752.  79th  Cong.,  1st  Sess.  22 
(1945),  reprinted  in  S.  Doc.  248  at  208; 
Accord,  H.R.  Rep.  1980,  79th  Cong.,  2d  Sess. 
34  (1946),  reprinted  in  S.  Doc.  248  at  270. 
As  the  Court  in  Greenwich  Collieries  held: 

That  Congress  intended  to  impose  a  burden 
of  production  does  not  mean  that  Congress 
did  not  also  intend  to  impose  a  burden  of 
persuasion.  Moreover,  these  passages  are 
subject  to  a  natural  interpretation  compatible 
with  congressional  intent  to  impose  a  burden 
of  persuasion  on  the  party  seeking  an  order. 
512  U.S.  267.  279  (1994). 

The  Court  in  Greenwich  Collieries  was  not 
oblivious  to  the  repercussions  of  their 
holding,  nor  were  they  unaware  of  their 
previous  statements  on  this  issue.  The  Court 
noted  that  "We  recognize  that  we  have 
previously  asserted  the  contrary  conclusion 
as  to  the  meaning  of  burden  of  proof  in  §  7(c) 
of  the  APA."  Id.  at  276.  However,  the  Court 
also  noted  that  the  APA  wasa  statute 
designed  "to  introduce  greater  uniformity  of 
procedure  and  standardization  of 
administrative  practice  among  the  diverse 
agencies  whose  customs  had  departed  widely 
from  each  other."  Id.  at  280-281,  (quoting 
Wong  Yang  Sung  v.  McGrath.  339  U.S.  33.  41 
(1950)).  The  Court's  opinion  manifests  an 
appreciation  for  the  situation  that  many 
administrative  agencies,  including  OHA,  find 
themselves  in  today.  That  is,  when  the 
burden  of  proof  was  thought  to  mean  only 
the  burden  of  going  forward  to  establish  a 
prima  facie  case,  it  left  each  agency  free  to 
decide  who  shall  bear  the  ultimate  burden  of 
persuasion.  Greenwich  Collieries  at  281. 
Such  a  chaotic  and  arbitrary  system  is  exactly 
what  Congress  was  trying  to  prevent  in 
establishing  the  uniform  procedures  under 
the  APA.  That  is  why.  in  the  words  of  the 
Supreme  Court.  "(Agencies]  cannot  allocate 
the  burden  of  persuasion  in  a  manner  that 
conflicts  with  the  APA."  Id. 

Moreover,  the  Court  expressly  rejected  the 
analysis  olEDFv.  EPA  regarding  the 
legislative  history  of  §  7(c)  of  the  APA,  which 
OHA  has  relied  upon  in  shifting  the  burden 
of  persuasion  to  the  regulated  party  in  several 
of  its  regulations.  After  noting  the 
Department  of  Labor's  reliance  on  NLRB  v. 
Transportation  Management.  462  U.S.  393 
(1983),  and  on  judge  Leventhal's  analysis  in 
the  EDFv.  EPA  case,  the  Court  held  that  "We 
find  this  legislative  history  unavailing." 
Greenwich  Collieries  at  278. 

In  those  proceedings  where  SMCRA  does 
not  expressly  ^  provide  a  burden  of  proof 
distinct  from  that  set  forth  in  the  APA.  OHA 
has  improperly  relieved  OSM  of  the  burden 
of  persuasion  when  OSM  is  the  proponent  of 
a  rule  or  order.  This  is  in  direct  conflict  with 
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Greenwich  Collieries,  which  states  that  "The 
Department  cannot  allocate  the  burden  of 
persuasion  in  a  manner  that  confiicts  with 
the  APA."  512  U.S.  at  281.  Since  the  ultimate 
burden  of  persuasion  under  §  7(c)  of  the  APA 
requires  the  agency  as  a  proponent  of  a  rule 
or  order  to  prove  its  case  by  a  preponderance 
of  the  evidence,  Steadman  v.  SEC.  450  U.S. 
91  (1981),  OHA  must  revise  its  regulations 
concerning  the  burden  of  proof  to  require 
OSM,  as  the  proponent  of  a  rule  or  order,  to 
prove  its  case  by  a  preponderance  of  the 
evidence. 

B.  Administrative  History 

1.  Office  of  Hearings  and  Appeals 

Commenters  have  recommended  changes 
in  the  burdens  of  proof  assigned  in  OHA 
regulations  since  the  first  rules  were 
published  in  1978.  These  early  comments 
objected  to  inconsistencies  between  the 
burden  of  proof  allocation  in  §  7(c)  of  the 
APA,  5  U.S.C.  556(d),  and  43  CFR  4.1171  and 
4.1194  which  assign  the  ultimate  burden  of 
persuasion  to  the  applicant  seeking  review  of 
enforcement  actions.  OHA,  however,  refused 
to  place  the  ultimate  burden  of  persuasion  in 
these  regulations  on  the  agency.  In  response 
to  recommended  changes  in  §4.1171,  OHA 
stated  that: 

*   *   *  The  comment  was  rejected.  Section 
556(d)  of  the  APA  *   *   *  was  analyzed  by 
judge  ^eventhal  in  his  supplemental  opinion 
on  petition  for  rehearing  in  Environmental 
Defense  Fund  v.  EPA.  548  F.2d  998.  1012 
(D.C.  Cir.  1976).  He  concluded  at  1013  that 
the  burden  of  proof  referred  to  in  section  556 
"is  the  burden  of  going  forward  with  proof, 
and  not  the  ultimate  burden  of  persuasion." 
In  addition,  the  legislative  histon.'  rjearly 
states  that  an  applicant  for  review  has  the 
ultimate  burden  of  proof  in  proceedings  to 
review  notices  and  orders.  S.  Rep.  No.  128, 
95th  Cong.  1st  Sess.  93  (1977). 
43  FR  34381  (August  3.  1978). 

The  Supreme  Court  decision  in  Greenwich 
Collieries  now  provides  a  clear  statement  of 
law  which  requires  OHA  to  revisit  and  revise 
these  regulations.  The  two  primary- 
justifications  that  OHA  has  used  in  the  past 
to  shift  the  burden  of  persuasion  from  the 
agency  to  the  permittee  has  been  the  EDFv. 
EPA  case,  quoted  supra,  and  the  argument 
that  SMCRA's  legislative  histor\-  supports 
this  result.  However,  the  central  holding  of 
the  EDF  v.  EPA  case,  that  the  burden  of  proof 
in  §  7(c)  of  the  APA  means  only  the  burden 
of  going  forward  with  a  prima  facie  case,  was 
expressly  rejected  in  Greenwich  Collieries. 
512  U.S.  at  279.  This  rationale,  therefore,  can 
no  longer  be  accepted. 

The  secoitd  rationale,  OHA's  reliance  on 
SMCRA's  "legislative  history,"  is  also 
unavailing.  First,  the-isolated  passage  OHA 
relied  upon  conflicts  with  the  language  of 
SMCRA.  In  this  case,  SMCRA  requires 
compliance  with  §  7(c)  of  the  APA  because  it 
does  not  provide  for  a  di.<;tinc:t  burden  of 
proof  Moreover,  in  many  instances  the 
statute  expressly  cross-references  the  APA. 
As  the  Supreme  Court  has  made  very  clear, 
legislative  history  may  not  be  used  to 
override  the  plain  language  of  a  statute. 
Ratzlafw  United  States.  114  S.Ct.  655.  662 
(1994)  (One  does  not  resort  to  legislative 
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history  to  cloud  a  statutory  text  that  is  clear); 
Davis  V.  Michigan  Dept.  of  Treasury.  489  U.S. 
803,  809  (1989)  (legislative  history  is 
irrelevant  to  the  interpretation  of  an 
unambiguous  statute);  Immigration  and 
Naturalization  Servicif  v.  Cardoza-Fonsecca. 
480  U.S.  421.  432  (1987)  (when  the  plain 
language  appears  to  settle  the  question,  the 
strong  presumption  is  that  Congress 
expresses  its  intent  through  the  language  it 
chooses). 

Second,  the  legislative  history  that  the 
agency  relied  upon  appears  in  only  the 
Senate  committees  report  on  the  bill.  It  is 
nowhere  to  be  found  in  either  the  House  or 
the  conference  report.  If  this  were  a  proper 
interpretation,  it  would  have  been  agreed  to 
by  both  the  House  and  Senate  conferees  and 
included  in  their  report.  In  any  event,  the 
single  passage  in  the  Senate  report  is  most 
likely  based  upon  the  same  ambiguity  the 
Supreme  Court  notes  in  Greenwich  Collieries 
that  has  led  to  the  misapprehension  that  the 
APA  burden  of  proof  meant  only  the  burden 
of  production.  .'jl2  U.S.  at  276.  Immediately 
preceding  the  SMCRA  legislative  history 
dist;ussion  on  the  burden  of  proof  is  the  clear 
statement  that  hearings  of  record  under 
SMCRA  are  "subject  to  the  Administrative 
Procedure  Act."  S.  Rep.  No.  128  at  93.  In 
short,  this  single  isolated  passage  in  the 
Senate  report  cannot  carry  the  day  in  the  face 
of  the  statutory. language  of  SMCRA  and  the 
APA.' 

Ntore  recently,  OSM  has  acknowledged  the 
changes  in  burden  of  proof  requirements  that 
resulted  from  Greenwich  Collieries.  The 
agency  stated: 

*   *   *the  Court  held  that,  under  that  APA 
provision  |§7(c)l,  the  proponent  of  an  order 
has  the  burden  of  persuasion,  not  just  the 
burden  of  production  (or  the  burden  of  going 
forward  with  the  evidence).  |512  U.S.  267). 
bO  FR  IH740  (March  31,  1995). 

Not  only  did  OSM  acknowledge  that  the 
agency  hears  the  ultimate  burden  of 
persuasion  in  ca.ses  governed  by  §  7(c)  of  the 
APA,  but  the  agency  also  bears  the  burden  of 
going  forward  with  the  evidence  (the  burden 
of  production). 

2.  Other  Agencies 

While  OHA  attempts  to  place  the  ultimate 
burden  of  persuasion  on  parties  other  than 
OSM,  other  agencies  have  followed  a  more 
logical  approach.  For  example,  the  Federal 
Mine  Safety  and  Health  Review  Commission 
(FMSHRC)  also  has  promulgated  regulations 
that  place  the  burden  of  proof  on  the 
proponent  of  an  order.  29  CFR  2700.63(b) 
(1994).  In  cases  before  the  Commission's 
ALjs,  it  is  clear  that  when  an  operator  avails 
itself  of  statutory  rights  to  a  formal  hearing 
to  contest  a  citation,  the^overnment 
shoulders  the  ultimate  burden  of  persuasion 
as  to  both  the  fact  and  the  seriousness  of  the 
violation.  National  Independent  Coal 


-"  As  the  Third  Circuit  noted  in  Maher  Terminals, 
only  as  express  statutory  provision  may  override 
the  standards  of  the  APA;  and  legislative  history, 
longstanding  use  of  a  rule,  judicial  acceptance  of 
the  rule,  or  Congressional  inaction  do  not  constitute 
an  express  statutory  provision  having  the  authority 
to  supercede  the  APA.  992  F.2d  1277,  1281  n.3  (3rd 
Cir.  1993),  affd,  512  U.S.  267. 


Operators'  Association  et  aL  v.  Kieppe, 
Secretary  of  the  Interior.  423  U.S.  388,  397 
(1976)  (holding  that  under  the  predecessor 
Coal  Mine  Safely  and  Health  Act,  when  a 
hearing  is  requested,  the  burden  of  proof 
remains  with  the  Secretary):  Secretary  of 
Labor.  Mine  Safety  and  Health 
Administration  (MSHA)  v.  Garden  Creek 
Pocahontas  Company.  11  FMSHRC  2148, 
2152  (November  21,  1989)  (holding  that  the 
Mine  Act  imposes  on  the  Secretary  the 
burden  of  proving  the  violation  the  Sicretary 
alleges  by  a  preponderance  of  the  evidence): 
Secretary  of  Labor  (MSHA)  v.  Consolidation 
Coal  Company.  11  FMSHRC  966.  973  (June 
27.  1989)  (holding  that  the  Mine  Act  imposes 
on  the  Secretary  the  burden  of  proving  a 
violation  alleged  by  a  preponderance  of  the 
evidence  in  a  civil  penalty  proceeding). 

Numerous  decisions  from  the  Courts  of 
Appeals  have  made  it  clear  that  in 
proceedings  governed  by  the  APA's  §  7(c), 
the  government  must  bear  the  burden  of 
proof  when  it  is  the  proponent  of  a  rule  or 
order.  Kirby  v.  Shaw.  358  F,2d  446,  449  (9th 
Cir.  1966)  (holding  that  in  a  formal  hearing 
under  the  APA,  the  burden  rested  on  the  Post 
Office  Department  as  the  proponent  of  the 
order  denying  the  useof  the  mails);  Twigger 
V.  Schultz.  484  F.2d  856,  862  (3rd  Cir.  1973) 
(holding  that  in  license  suspension 
proceeding,  the  Secretary  of  the  Treasury,  as 
proponent  of  suspension  order,  had  burden 
of  proof  under  5  U.S.C.  556(d)):  Rice  v. 
National  Transportation  Safety  Board.  745 
F.2d  1037,  1039  (6lh  Cir.  1984)  (holding  that 
the  burden  of  proof  in  a  proceeding  to 
suspend  pilot's  license  is  upon  the  agency, 
rather  than  upon  the  pilot). 

As  these  cases  demonstrate,  when  agencies 
are  the  proponents  of  orders  in  proceedings 
on  the  record,  they  are  expected  to  carry  their 
burden  by  a  preponderance  of  the  evidence. 
The  Supreme  Court  has  now  made  this 
proposition  clear  in  the  recent  Greenwich 
Collieries  decision. 

C.  The  Rules  OHA  Must  Revise  To  Place  the 
Ultimate  Burden  of  Persuasion  on  the  Agency 
Where  the  Agency  is  the  Proponent  of  a  Rule 
or  Order  Governed  by  §  556(d)  of  the  APA 

1.  §4.1155  Burdens  of  Proof  in  Civil  Penalty 
Proceedings 

This  regulation  divides  the  burden  of  proof 
between  OSM  and  the  petitioner  regarding 
the  fact  of  the  violation.  43  CFR  4.1155 
(1994).  Under  the  existing  rule.  OSM  is 
charged  with  the  burden  of  going  forward  to 
establish  a  prima  facie  case,  and  the  person, 
who  petitioned  for  review  is  improperly 
assigned  the  ultimate  burden  of  persuasion. 
Civil  penalty  proceedings  are  governed  by 
§  518  of  the  Act.  which  provides  that: 

A  civil  penalty  shall  be  assessed  by  the 
Secretary  only  after  the  person  charged  with 
a  violation  described  under  subsection  (a)  of 
this  section  has  been  given  an  opportunity 
for  a  public  hearing  •   *    *  Any  hearing  under 
this  section  shall  be  of  record  and  shall  be 
subject  to  section  554  of  title  5  of  the  United 
States  Code,  (emphasis  ad^ed) 

,30  U.S.C.  1268(b). 

Section  554  of  the  APA  provides  in 
relevant  part; 

The  agency  shall  give  all  interested  parties 
opportunity  for — 


(1)  *   *   • 

(2)  *   *   *  hearing  and  decision  on  notice 
and  in  accordance  with  sections  556  and  557 
of  this  title. 

5  U.S.C.  554(c),  ^  • 

Since  §  554  of  the  APA  requires  the  agency 
to  comply  with  §  556  of  the  APA,  the 
proponent  of  the  rule  or  order  must  bear  the 
burden  of  proof  unless  otherwise  provided  by 
statute.  5  U.S.C.  556(d).  In  cases  of  civil 
penalties,  the  agency  is  the  proponent  of  the 
rule  or  order.  See  Merrit  v.  U.S..  960  F.2d  15 
(2nd  Cir.  1992)  (stating  that  the  Shipping  Act 
of  1984  allocates  burden  of  proof  according 
to  APA  §  556(d)  and  that  the  Federal 
Maritime  Commission  was  proponent  of 
order  assessing  fines  for  violation  of  that 
Act):  and  Hazardous  Waste  Treatment 
Council  V.  EPA.  886  F.2d  355,  367  (D.C.  Cir. 
1989)  (holding  that  EPA  administrator  bears 
burden  of  proof  in  APA  §  554  hearing  to 
review  agency  compliance  order),  cert, 
denied.  498  U.S.  849  (1989).  In  a  case 
involving  civil  penalty  proceedings 
conducted  in  accordance  with  43  C.F.R. 
§4.1155,  there  can  be  no  doubt  that  OSM,  in  . 
seeking  to  charge  a  violation  of  SMCRA,  is 
the  proponent  of  the  order,  and  therefore 
must  carry  both  the  burden  of  production 
and  the  burden  of  persuasion. 

Moreover,  the  statute  does  not  "provide 
otherwise"  for  a  different  party  to  bear  the 
burden  of  proof,  other  than  the  agency.  To 
the  contrary,  it  expressly  references  the  APA 
and  further  requires  the  Secretary  io  "make 
findings  of  fact,  and  *   *   *  issue  a  written 
decision  as  to  the  occurrence  of  the  violation 
and  the  amount  of  the  penalty  which  is 
warranted  *  *  *  (emphasis  added)  30  U.S.C. 
§  1268(b).  Nowhere  in  that  section  did 
Congress  manifest  an  intent  to  either  (1) 
place  the  ultimate  burden  of  persuasion  on 
the  petitioner  as  to  his  innocence,  or  (2) 
provide  differing  burdens  for  the  fact  of  the 
violation  and  the  amount  of  the  penalty.  It  is 
clear  that  Congress  intended  that  the 
Secretary  bear  the  burden  of  proof,  and  that 
the  fact  of  the  violation  and  the  amount  of 
the  penalty  be  proven  by  the  same  party. 
Therefore,  in  light  of  the  decision  in 
Greenwich  Collieries.  43  CFR  4.1155  must  be 
amended  to  place  the  ultimate  burden  of 
persuasion  on  the  agency  for  both  the  fact  of 
the  violation  and  the  amount  of  the  penalty. 

2.  Review  of  Section  521  Notices  or  Orders— 
§4.1171 

This  regulation  also  divides  the  burden  of 
proof  between  the  petUioner  and  the  agency. 
The  applicant  for  review  is  improperly 
charged  with  the  burden  of  persuasion  in 
reviewing  §  521  notices  of  violation  or  orders 
of  cessation.  This  regulation  was  issued 
pursuant  to  SMCRA  §525,  30  U.S.C.  1275, 
titled  "Review  by  the  Secretary."  Section 
525(a)(1)  provides  a  permittee  with  an 
opportunity  to  request  review  of  the  notice  or 
prder  by  the  Secretary,  and  requires  the 
Secretary  to  cause  "such  investigation  to  be 
made  as  he  deems  appropriate.  Such 
investigation  shall  provide  an  opportunity  for 
a  public  hearing  *   *   *"  Section  525(a)(2) 
further  dictates  that  "Any  such  hearing  shall 
be  of  record  and  shall  be  subject  to  section 
554  of  title  5  of  the  United  States  Code." 

Read  together,  subsections  (a)(1)  and  (a)(2) 
of  §  525  clearly  require  the  Secretary,  as  the 
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proponent  of  the  original  notice  or  order,  to 
conduct  a  hearing  pursuant  to  APA  §  554 
upon  the  request  of  the  permittee.  Moreover, 
§  525  of  the  Act  does  not  "provide 
otherwise  "  for  the  burden  of  proof.  In  fact, 
it  expressly  adopts,  by  cross-reference,  the 
•APA  standard.  'Therefore,  since  the 
proponent  must  have  the  ultimate  burden  of 
persuasion,  OHA  must  modify  43  CFR  4.1171 
to  be  consistent  with  federal  law  and  the 
Greenwich  Collieries  case. 

3.  Permit  Suspension  or  Revocation 
Proceedings — §  4.1194 

This  regulation  improperly  places  the 
ultimate  burden  of  persuasion  on  the 
permittee  in  proceedings  to  suspend  or 
revoke  a  permit  that  has  previously  been    • 
approved.  OSM  merely  bears  the  Burden  of 
going  forward  with  a  prima  facie  case  for 
suspension  or  revocation  of  the  permit.  43 
CFR  4.1194.  The  allocation  of  the  burden  of 
proof  for  this  regulation  must  be  amended  to 
place  both  the  burden  of  going  forward  with 
a  prima  faci«  case  and  the  ultimate  burden 
of  persuasion  on  the  agency.  See,  e.g.  Roach 
v.  National  Transportation  Safety  Board.  804 
F.2d  1147,  1159  (10th  Cir.  1986)  (holding  that 
in  a  proceeding  to  suspend  commercial 
pilot's  license,  the  burden  of  proof  always 
remained  with  the  Administrator),  cert, 
denied,  486  U.S.  1006. 

Section  525(d)  of  SMCRA  governs  hearings 
held  following  the  issuance  of  an  order  under 
§  521(a)(4)  to  show  cause  why  a  permit 
should  not  be  suspended  or  revoked.  Section 
525(d)  specifically  requires  the  Secretary  to 
"hold  a  public  hearing  *   *   *  [and  that]  any 
hearing  shall  be  of  record  and  shall  be  subject 
to  §  554  of  title  5  of  the  United  States  Code." 
30  U.S.C.  1275(d).  Section  525(d)  does  not 
provide  a  burden  of  proof  distinct  from  that 
in  the  APA,  but  expressly  incorporates  the 
APA  as  the  governing  procedure.  Since  OSM 
is  the  proponent  of  the  order  to  show  cause, 
it  must  bear  the  burden  of  presenting  a  prima 
facie  case  and  proving  it  by  a  preponderance 
of  the  evidence.  ■♦ 

4.  Petitions  for  Review  of  Proposed  Individual 
Penalty  Assessments  Under  §  518(f)  of  the 
Act— §4.1307 

This  regulation  inappropriately  requires 
"the  individual"  to  cariy  the  burden  of  proof 
on  the  issues  of  (1)  whether  the  individual 
at  the  time  of  the  violation,  failure,  or  refusal 
was  a  director  or  officer  of  the  corporation; 
and  (2)  whether  the  individual  violated  a 
condition  of  a  permit  or  failed  or  refused  to 
comply  with  an  order  issued  under  §  521  of 


'*  In  additioin  to  properly  allocating  the  burden  of 
proof  to  OSM  in  review  of  suspension  or  revocation 
proceedings,  this  modification  to  43  CFR  §4,1194 
would  correct  an  inconsistency  with  43  CFR 
§4.1355.  In  §4.1355,  OHA  correctly  allocated  to 
OSM  both  the  burden  of  going  forward  with  a  prima 
facie  case  and  the  ultimate  burden  of  persuasion  as 
to  the  existence  of  a  demonstrated  pattern  of  willful 
violations. 


the  Act  or  an  order  incorporated  in  a  final 
decision  by  the  Secretary  under  the  Act.  43 
CFR  1307(b)  (1994).  This  regulation  was 
issued  pursuant  to  §  518(f)  of  the  Act. 
Section  518(b)  of  the  Act  expressly 
provides  that  any  hearings  arising  under 
§  518  are  to  be  governed  by  §  554  of  the  APA. 
The  assignment  of  the  burden  of  proof  by  the 
agency  to  the  individual  by  this  regulation  is 
improper  and  inconsistent  with  SMCRA  and 
the  APA.  A  defendant's  status  as  a  corporate 
officer  or  director  and  the  fact  of  the  violation 
are  both  necessary  elements  to  impose  the 
civil  penalties  calted  for  in  §  518(f)  of  the 
Act.  Therefore,  the  agency  must  amend  43 
CFR  §4.1307  so  that  the  proponent  of  the 
notice  or  order,  the  agency,  has  the  ultimate 
burden  of  persuasion  on  all  of  these  critical 
elements. 

5.  Request  for  Review  of  Approval  or 
Disapproval  of  Permit  Revisions — §  4. 1366(b) 

Section  4.1366(b)  improperly  requires  the 
permittee  to  carry  the  ultimate  burden  of 
persuasion  that  a  revision  of  their  permit 
ordered  by  OSM  is  not  justified.  While  a  new 
permit  applicant  may  bear  the  burden  of 
persuasion  that  he  has  complied  with  all  of 
the  permitting  requirements,  30  U.S.C. 
1260(a);  43  CFR  4.1366(a)(1)  (1994);  see  also 
Greenwich  Collieries  at  280,  (holding  that 
applrcants  for  statutory  benefits  bear  ultimate 
burden  of  proof  on  entitlement  thereto); 
United  States  Steel  Corp.  v.  Train,  556  F.2d 
822,  834,  (7th  Cir.  1977)  (holding  that  where 
law  prohibits  conduct  for  .which  applicant 
seeks  a  p>ermit,  unless  applicant  receives 
permit,  applicant  is  proponent);  the  agency 
becomes  the  proponent  once  the  applicant 
becomes  a  permittee  and  the  agency  is  trying 
to  change  the  status  quo.  Roach  v.  National 
Transportation  Safety  Board,  804  F.2d  1147, 
1159  (10th  Cir.  1986)  (holding  that  in  a 
proceeding  to  suspend  a  commercial  pilot's 
license,  the  burden  of  proof  always  remained 
with  the  Administrator),  cert,  denied.  486 
U.S.  1006  (1988). 

Pursuant  to  §  511(c),  30  U.S.C.  1261(c),  the 
regulatory  authority  may  require  reasonable 
revisions  provided  that  such  revision  or 
modification  shall  be  based  upon  a  written 
finding  and  subject  to  notice  and  hearing 
requirements.  Section  511(c)  of  SMCRA  does 
not  provide  for  a  burden  of  proof  different 
than  that  established  under  §  7(c)  of  the  APA. 
Moreover,  as  a  general  matter,  OSM's  rules 
provide  that  administrative  hearings  under 
Federal  programs  for  such  permit  revisions 
"shall  be  of  record  and  subject  to  5  U.S.C. 
554*    *    *"30CFR  775.11(c)  (1994). 
Accordingly,  when  the  regulatory  authority 
orders  the  permittee  to  revise  its  permit,  the 
regulatory  authority  is  the  proponent  of  the 
order,  and  thus  bears  the  burden  of  proof 

Since  the  burden  of  proof  carried  by  the 
proponent  of  a  rule  or  order  has  now  been 
settled  to  mean  the  burden  of  persuasion, 
OHA  must  amend  43  CFR  4.1366(b)  to  place 
the  ultimate  burden  of  persuasion  on  the 


agency  when  the  agency  seeks  to  revise  a 
permit.  ; 

V.  Conclusion 

The  requested  amendments  and 
modifications  to  OHA's  burden  of  proof 
requirements  in  situations  where  the  agency 
is  the  proponent  of  the  rule  or  order  (and  the 
Act  does  not  provide  for  a  different  burden 
of  proof)  will  conform  the  agency's  regulatory 
review  procedures  to  the  plain  language  of 
the  Act,  Congressional  intent,  and  the 
controlling  Supreme  Court  decision  in 
Greenwich  Collieries.  Moreover,  these 
changes  will  correct  several  flaws  in  OSM's 
current  approach  to  adjudicatory  proceedings 
and  will  provide  for  a  more  consistent  and 
equitable  system  of  jurisprudence.  Under 
OHA's  current  regulations,  OSM  may 
essentially  assess  penalties,  revise  or  revoke 
valid  permits,  and/or  have  their  notices  of 
violation  or  cessation  orders  affirmed 
without  proving  their  case  b\'  a 
preponderance  of  the  evidence.  As  the  D.C. 
Circuit  noted: 

*   *   *  in  American  law  a  preponderance  of 
the  evidence  is  rock  bottom  at  the  fact- 
finding level  of  civil  litigation.  Nowhere  in 
our  jurisprudence  have  we  discerned 
acceptance  of  a  standard  of  proof  tolerating 
"something  less  than  the  weight  of  the 
evidence."  *   *   *  the  bare  minimum  for  a 
finding  of  misconduct  is  the  greater 
convincing  power  of  the  evidence.  That  the 
proceeding  is  administrative  rather  than 
judicial  does  not  diminish  this  wholesome 
demand  *  *  * 

Charlton  v.  FTC.  543  F.2d  903.  907-8  (D.C. 
Cir.  1976). 

Amending  the  OHA  regulations  outlined 
aboCe  will  afford  mine  operators  this 
minimum  level  of  protection  that  is  required 
by  SMCRA  and  the  APA. 

Accordingly,  for  the  reasons  stated  herein, 
the  National  Mining  Association  requests 
that  the  Director  immediately  grant  the 
petition  pursuant  to  §  201(g)  of  the  Surface 
Mining  Act,  30  U.S.C.  1211(g),  and  30  CFR 
700.12,  and  promptly  thereafter  commence 
an  appropriate  proceeding  to  promulgate  the 
requested  amendments  and  modifications  in 
accordance  with  §  501  of  the  Surface  Mining 
Act.  30  U.S.C.  1^251,  and  5  U.S.C.  553. 

Respectfully  submitted. 
National  Mining  Association. 

101  Constitution  Avenue.  NW., 
Washington .  DC  20001 . 

By: 

Harold  P.  Quinn,  Jr., 

Senior  Vice  President  &■  General  Counsel. 

Bradford  V.  Frrsby^ 
Associate  General  Counsel. 

[FR  Doc.  03-6555  Filed  3-19-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  223 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SO  CFR  Part  17 

[I.D.  022803A] 

Endangered  and  Threatened  Wildlife; 
Revision  of  the  Loggerhead  Sea  Turtle 
Recovery  Plan 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce,  and  Fish  and  Wildlife 
Service  (USFWS),  Interior. 
ACTION:  Notice  to  announce  the  revision 
of  the  loggerhead  sea  turtle  recovery 
plan;  request  for  information. 


summary:  We,  NMFS  and  USFWS. 
announce  our  intention  to  revise  the 
1991  recovery  plan  for  the  loggerhead 
sea  turtle  (Caretta  caretta),  listed  as 
threatened  throughout  its  range,  under 
the  Endangered  Species  Act  of  1973 
(ESA),  as  amended.  The  1991  recovery 
plan  addressed  recovery  needs  for  the 
U.S.  population  of  the  loggerhead  in  the 
northwestern  Atlantic  Ocean  and  the 
Gulf  of  Mexico.  A  comprehensive 
revision  of  the  1991  recovery  plan  is 
needed  to  incorporate  an  abundance  of 
new  information  on  the  biology  and 
population  status  of  the  loggerhead  and 
to  provide  an  updated  framework  for 
addressing  problems  of  the  species  and 
for  prioritizing  actions  necessary  for 
recovery  .To  ensure  a  comprehensive 
revision,  we  are  soliciting  information 
on  the  loggerhead  population  status  and 
trends,  threats  and  conservation  efforts. 
DATES:  Information  related  to  this  notice 
must  be  received  by  May  5.  2003,  to  be 
considered  in  the  initial  stages  of  the 
revision.  However,  we  will  accept 
information  and  comments  submitted 
after  this  date,  for  consideration  at  later 
stages  in  the  recovery  process,  until 
further  notice. 

ADDRESSES:  Information  should  be 
addressed  to  the  National  Sea  Turtle 
Coordinator,  U.S.  Fish  and  Wildlife 
Service,  6620  Southpoint  Drive  South, 
Suite  310,  Jacksonville,  FL  32216. 
Information  may  also  be  sent  via  fax  to 
904-232-2404  or  through  the  internet 
website  address  for  the  loggerhead 
recovery  plan  at  http:// 
northflorida.fws.gov/SeaTurtles/ 
loggerhead-recovery/default- 
Ioggerhead.htm. 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Schroeder  (ph.  301-713-1401. 
fax  301-713-0376,  e-mail 
Barbara.Schroeder@noaa.gov)  or  Sandy 
MacPherson  (ph.  904-232-2580,  fax 
904-232-2404,  e-mail 
sandy    niacpherson@fws.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  loggerhead  was  listed  as 
threatened  under  the  ESA  in  1978. 
Upon  listing  a  species,  section  4(f)  of  the 
ESA  requires  the  preparation  and 
implementation  of  a  recovery  plan  and 
revisions  to  such  plans  as  necessary. 
Under  section  4(f)(1)(B),  each  plan,  at  a 
minimum,  must  contain:  (a)  A 
description  of  such  site-specific 
management  actions  as  may  be 
necessary  to  achieve  the  plan's  goal  for 
the  conservation  and  survival  of  the 
species:  (b)  objective,  measurable 
criteria  that,  when  met,  would  result  in 
a  determination,  in  accordance  with  the 
provisions  of  this  section,  that  the 
species  be  removed  from  the  list;  and  (c) 
estimates  of  the  time  required  and  the 
cost  to  carry  out  those  measures  needed 
to  achieve  the  plan's  goal  and  to  achieve 
intermediate  steps  toward  that  goal. 

In  addition,  recovery  plans  must 
include  a  concise  summary  of  the 
current  status  of  the  species  and  its  life 
history,  and  an  assessment  of  the  factors 
that  led  to  population  declines  and/or 
which  are  impeding  recovery.  The  plan 
must  also  include  a  comprehensive 
monitoring  and  evaluation  program  for 
gauging  the  effectiveness  of  recovery 
measures  and  overall  progress  toward 
recovery. 

Conservation  and  recovery  of  listed 
sea  turtles,  including  the  loggerhead,  are 
the  joint  responsibility  of  NMFS  and 
USFWS.  In  1984,  we  issued  a  multi- 
species  recovery  plan  for  listed  sea 
turtles  in  the  southeastern  United  States 
region.  This  plan  was  revisited  in  the 
early  1990's  culminating  in  an 
individual  species  recovery  plan  for  the 
loggerhead  in  the  northwestern  Atlantic 
Ocean  and  Gulf  of  Mexico  in  1991.  In 
2001,  we  initiated  the  process  to  revise 
the  plan  for  a  second  time.  An  Atlantic 
Loggerhead  Sea  Turtle  Recovery  Team, 
consisting  of  species  experts,  was 
established  to  draft  this  revision. 

Since  the  development  of  the  1991 
plan,  significant  research  has  been 
accomplished  and  important 
conservation  and  recovery  activities 
have  been  undertaken.  As  a  result,  we 
have  a  greater  knowledge  of  the  species 
and  its  status.  These  advances  in  our 
understanding  of  the  loggerhead  turtle 
make  a  second  revision  to  the  recovery 
plan  necessary.  The  revised  recovery 


plan  will  serve  as  a  basis  for  future 
recovery  efforts,  guide  research  to 
ensure  that  new  information  will 
contribute  toward  the  greatest  research 
needs,  and  enable  effective  monitoring 
to  allow  us  to  track  the  status  of  the 
loggerhead  and  the  factors  that  may 
affect  the  species. 

A  scl^pdule  for  completing  the  revised 
recovery  plan  is  available  on  the 
internet  website  address  for  the 
loggerhead  recovery  plan  (see 
ADDRESSES).  Draft  sections  of  the 
'  Work  in  Progress  will  also  be  made 
available  on  the  internet  website  to 
provide  interested  stakeholders  an 
opportunity  to  review  and  provide  input 
on  the  revised  plan  during  its 
development.  Once  all  sections  of  the 
revised  plan  have  been  drafted,  we  will 
publish  a  notice  of  availability  of  the 
draft  recovery  plan  in  the  Federal 
Register  and  will  formally  solicit  public 
comment  on  the  draft  prior  to  finalizing 
the  plan. 

To  ensure  that  the  revised  recovery 
plan  is  based  on  the  best  available  data, 
we  are  soliciting  information  on 
historical  and  current  abundance: 
historical  and  current  distribution  and 
movements;  population  status  and 
trends;  genetic  stock  identification; 
current  or  planned  activities  that  may 
adversely  impact  the  species;  and 
ongoing  efforts  to  protect  the  loggerhead 
in  the  northwestern  Atlantic  and  Gulf  of 
Mexico.  We  request  that  all  data, 
information,  and  conunents  be 
accompanied  by  supporting 
documentation  such  as  maps, 
bibliographic  references,  or  reprints  of 
pertinent  publications. 

All  submissions  must  contain  the 
submitter's  name,  address,  and  any 
association,  institution,  or  business  thait 
the  person  represents.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  .hours  at  the 
USFWS'  Jacksonville  Field  Office  (see 
ADDRESSES). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
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applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  ofhcials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Authority:  16  U.S.C.  1531  et  seq. 

Dated:  March  14,  2003. 

Phil  Williams. 

Chief,  Endangered  Species  Division,  National 
Marine  Fisheries  Service 

Dated:  March  5.  2003. 

Sam  D.  Hamilton. 

Regional  Director.  Southeast  Region,  Fish  and 
Wildlife  Service. 

[FR  Doc.  03-6714  Filed  3-19-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
BIN  10ia-AI21 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Astragalus  pycnostachyus 
var.  lanosissimus  (Ventura  marsh  milk- 
vetch) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period  and  notice  of 

availability  of  draft  economic  analysis. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  the 
reopening  of  the  comment  period  for  the 
proposed  designation  of  critical  habitat 
for  the  threatened  Astragalus 
pycnostachyus  var.  lanosissimus 
(Ventura  marsh  milk-vetch)  in  Ventura 
and  Santa  Barbara  Counties,  California, 
and  the  availability  of  the  draft 
economic  analysis  for  the  proposed 
designation  of  critical  habitat.  We  are 
reopening  the  comment  period  to  allow 
all  interested  parties  to  comment 
simultaneously  on  the  proposed  rule 
and  the  associated  draft  economic 
analysis.  Comments  previously 
submitted  on  the  proposed  critical 
habitat  rule  that  was  published  in  the 
Federal  Register  on  October  9,  2002  (67 
FR  62926),  need  not  be  resubmitted  as 
they  will  be  incorporated  into  the  public 
record  as  part  of  this  reopened  comment 
period  and  will  be  fully  considered  in 
the  final  rule. 

DATES:  We  will  accept  public  comments 
until  April  21,  2003. 

ADDRESSES:  Comments  and  information 
should  be  sent  to  the  Field  Supervisor, 


Ventura  Fish  and  Wildlife  Office,  U.S. 
Fish  and  WildHfe  Service,  2493  Portola 
Road,  Suite  B,  Ventura,  CA  93003. 
Written  comments  may  also  be  sent  by 
fax  to  805/644-3958  or  hand-dehvered 
to  our  office  at  the  above  address.  You 
may  also  send  comments  by  electronic 
mail  (e-mail).  For  instructions,  see   • 
Public  Comments  Solicited  under 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Farris  or  Anna  Toline  of  the  Ventiu^a 
Fish  and  Wildlife  Office  at  805/644- 
1766. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  9,  2002,  we  proposed  to 
designate  approximately  170  ha  (420  ac) 
of  land  in  three  units  in  Ventura  and 
Santa  Barbara  counties  as  critical  habitat 
for  Astragalus  pycnostachyus  var. 
lanosissimus  (67  FR  62926).  We 
accepted  public  comments  on  this 
proposed  rule  until  December  9,  2002. 
Private  lands  comprise  approximately 
33  percent  of  the  proposed  critical 
habitat,  and  State  lands  comprise  67 
percent.  No  Federal  lands  are  proposed 
for  inclusion.  No  federally  listed  animal 
species  are  known  to  occur  on  the 
proposed  critical  habitat  units. 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  with  regard  to  actions 
carried  out,  funded,  or  authorized  by  a 
Federal  agency.  Section  4(b)(2)  of  the 
Act  requires  that  we  designate  or  revise 
critical  habitat  on  .the  basis  of  the  best 
scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  and  any  other  relevant 
impact  of  specifying  any  particular  area 
as  critical  habitat.  Based  upon  the 
previously  published  proposal  to 
designate  critical  habitat  for  Astragalus 
pycnostachyus  var.  lanosissimus,  we 
have  prepared  a  draft  economic  analysis 
of  the  proposed  critical  habitat 
designation.  The  economic  analysis 
shows  that  the  proposed  designation  is 
not  likely  to  result  in  any  consultation 
costs  pursuant  to  section  7  of  the  Act. 
As  a  result,  the  analysis  concluded  that 
the  potential  economic  cost  attributed  to 
the  proposed  designation  is  expected  to 
be  $0.  "The  draft  analysis  is  available  on 
the  Internet  and  from  the  mailing 
address  in  the  ADDRESSES  section  above. 
We  are  reopening  the  comment  period 
to  allow  all  interested  parties  to 
comment  simultaneously  on  the 
proposed  rule  and  the  associated  draft 
economic  analysis. 


Public  Comments  Solicited 

We  have  reopened  the  comment 
period  at  this  time  in  order  to  accept  the 
best  and  most  current  scientific  and 
commercial  data  available  r^arding  the 
proposed  critical  habitat  determination 
for  Astragalus  pycnostachyus  var. 
lanosissimus,  and  the  draft  economic 
analysis  associated  with  the  designation 
of  critical  habitat.  Previously  submitted 
written  comments  on  the  critical  habitat 
proposal  need  not  be  resubmitted.  We 
will  accept  written  comments  and 
information  during  this  reopened 
comment  period.  If  you  vyish  to 
comment,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  of  several  methods: 

You  may  mail  or  hand-deliver  written 
comments  and  information  to  the  Field 
Supervisor  (see  ADDRESSES  section). 
Hand  deliveries  must  be  made  during 
normal  business  hours. 

You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
fwl  venturamilkvetch@fws.gov.  If  you 
submit  comments  by  e-mail,  please 
submit  them  as  an  ASCII  file  and  avoid 
the  use  of  any  special  characters  and 
any  form  of  encryption.  Also,  please 
inciude  "Attn:  RIN  1018-AI21"  and 
your  name  and  return  address  in  ybur 
e-mail  message.  If  you  do  not  receive  a 
confirmation  fi-om  the  system  that  we 
have  received  your  e-mail  message, 
contact  the  Ventura  Fish  and  Wildlife 
Office  at  805/644-1766. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat  and  the  draft 
economic  analysis,  vvill  be  available  for 
inspection,  by  appointment,  diu-ing 
normal  business  hours  at  the  address 
above.  You  may  obtain  copies  of  the 
draft  economic  analysis  on  the  Internet 
at  http://www.rl  .fws.gov.  or  by  viritin^ 
to  the  Field  Supervisor  at  the  address 
above. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individued  respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
•name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comments.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  for  organizations  or 
businesses,  and  from  individuals 
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identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available'for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

We  solicit  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies.  Tribes,  the 
scientific  community,  industry,  or  any 
other  interested  parties  concerning  the 
proposal  or  the  draft  economic  analysis. 
We  particularly  seek  comments 
concerning: 

(1)  Does  the  analysis  accurately 
capture  and  discuss  plans  or  potential 
for  development  or  conversion  to 
agriculture  within  the  area  proposed  to 
be  designated; 


(2)  Does  the  analysis  adequately 
address  the  indirect  effects  e.g.:  property 
tax  losses  due  to  reduced  home 
construction,  losses  to  local  business 
due  to  reduced  construction  activity 

(3)  Does  the  analysis  accurately  define 
and  capture  opportunity  costs. 

(4)  Does  the  analysis  adequately 
address  the  likelihood  of  "stigma 
effects"  and  costs  associated  with  the 
designation;  and 

(5)  Does  the  analysis  adequately 
address  the  likely  effects  and  resulting 
costs  arising  firom  the  California 
Environmental  Quality  Act  and  other 
State  laws  as  a  result  of  the  designation. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others  used  in  the 
development  of  the  proposed  critical 


habitat  and  draft  economic  analysis,  is 
available  upon  request  from  the  Ventura 
Fish  and  Wildlife  Office  [see  ADDRESSES 
section). 

Author 

The  primary  author  of  this  notice  is 
Rick  Farris  (see  ADDRESSES  section) 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated:  March  7,  2003. 
Paul  Hofiinan, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc.  03-6292  Filed  3-19-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  ^nd  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Agricultural  Policy  Advisory 
Committee  for  Trade  and  the 
Agricultural  Technical  Advisory 
Committees  for  Trade; 
Reestablishment,  Establishment,  and 
Nominations 

AGENCY:  Foreign  Agricultiiral  Service, 

USDA. 

action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
II),  notice  is  hereby  given  that  the 
Secretary  of  Agriculture  (Secretary), 
after  tonsultation  with  the  Office  of  the 
United  States  Trade  Representative 
(USTR),  intends  to  reestablish  the 
Agricultural  Policy  Advisory  Committee 
(APAC)  for  Trade  and  the  five  existing 
Agricultural  Technical  Advisory 
Committees  (ATAC)  for  Trade;  and 
establish  a  new  ATAC  for  Trade  in 
Processed  Foods.  The  Foreign 
Agricultural  Service  (FAS)  is  requesting 
nominations  for  persons  to  serve  on 
these  seven  committees. 
DATES:  Written  nominations  must  bd 
received  by  FAS  before  the  close  of 
business  on  April  4,  2003. 
ADDRESSES:  Nominations  must  be  hand- 
delivered  (including  FedEx,  DHL,  UPS, 
etc.)  to  the  Legislative  Affairs  Office, 
Foreign  Agricultural  Service,  USDA, 
Room  5065-S,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  or  comments  regarding  the 
establishment  or  reestablishment  of 
these  committees  can  also  be  sent  by 
electronic  mail  to 

LegAffairs@fas.usda.gov,  or  by  fax  to 
(202)  720-8097  or  (202)  720-5936.  The 
Legislative  Affairs  Office  can  be 
contacted  by  telephone  at  (202)  720- 
7829,  with  inquiries  directed  to  Chanda 
Beckman  or  Tanya  Farina. 
SUPPLEMENTARY  INFORMATION: 


Introduction 

The  APAC  knd  the  ATACs  are 
authorized  by  sections  135(c)(1)  aad  (2) 
of  the  Trade  Act  of  1974,  as  amended 
(Pub.  L.  No.  93-618,  19  U.S.C.  2155).' 
The  purpose  of  these  committees  is  to 
advise  the  Secretary  of  Agriculture  and 
the  U.S.  Trade  Representative  (USTR) 
concerning  agricultural  trade  policy. 
The  committees  are  intended  to  ensure 
that  representative  elements  of  the 
private  sector  have  em  opportunity  to 
express  their  views  to  the  U.S.  . 
Government. 

Rechartering  of  Existing  Committees 
and  Establishment  of  New  Committees 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  Appendix),  the 
FAS  gives  notice  that  the  Secretary  and 
the  USTR  intend  to  reestablish  the 
APAC  and  the  following  five  ATACs: 

•  Animals  and  Animal  products; 

•  Fruits  and  Vegetables; 

•  Grains,  Feed,  and  Oilseeds; 

•  Sweeteners  and  Sweetener 
Products;  and 

•  Tobacco,  Cotton,  Peanuts,  and 
Planting  Seeds. 

FAS  also  gives  notice  that  the 
Secretary  emd  the  USTR  intend  to 
establish  a  new  ATAC  for  Processed 
Foods. 

In  1974,  Congress  established  a 
private  sector  advisory  committee 
system  to  ensure  that  U.S.  trade  policy 
and  negotiation  objectives  adequately 
reflect  U.S.  commercial  and  economic 
interests.  The  private  sector  advisory 
committee  system  currently  consists  of 
three  tiers: 

•  The  President's  Advisory 
Committee  on  Trade  and  Policy 
Negotiations; 

•  Five  general  policy  advisory 
committees,  including  the  APAC  and; 

•  28  technical  advisory  committees, 
including  the  ATAC  for  Processed 
Foods. 

The  establishment  and  renewal  of 
such  committees  is  in  the  public  interest 
in  connection  with  the  duties  of  the 
USDA  imposed  by  the  Trade  Act  of 
1974,  as  amended. 

Committee  Membership  Information 

•  All  committee  members  are 
appointed  by  the  Secretary  and  the 
USTR,  and  serve  at  the  discretion  of  the 
Secretary  and  the  USTR. 

•  Committee  size  will  be  limited  up 
to  approximately  35  members  each. 


•  All  committee  appointments  will 
expire  in  2  years,  but  the  Secretary  and 
USTR  may  renew  an  appointment  for 
one  or  more  additional  terms. 

.   •  All  committee  members  must  be 
U.S.  citizens. 

•  To  attend  certain  meetings, 
committee  members  must  have  a  current 
seciu-ity  clearance  or  have  submitted  an 
application  for  a  security  clearance. 

•  Committee  members  serve  without 
•  compensation;  they  are  not  reimbursed 

for  their  travel  expenses. 

•  No  person  can  serve  on  more  than 
one  USDA  advisory  committee  at  the 
same  time. 

General  Committee  Information 

•  Each  committee  has  a  chairperson, 
who  his  elected  from  the  membership  of 
that  committee. 

•  All  committee  meetings  will  be 
held  in  Washington,  DC. 

•  Committee  meetings  will  be  open  to 
the  public,  unless  the  USTR  determines 
that  a  committee  will  be  discussing 
issues  that  justify  closing  a  meeting  or 
portions  of  a  meeting,  in  accordance 
with  5  U.S.C.  552(c). 

•  In  addition  to  their  other  advisory 
responsibilities,  all  committees  are 
required  to  meet  at  the  conclusion  of 
negotiations  of  any  trade  agreement,  and 
to  provide  a  report  on  each  agreement 
to  the  President,  Congress,  and  the 
USTR. 

Agricultural  Policy  Advisory 
Committee  for  Trade 

The  APAC  is  composed  of  a  broad 
spectrum  of  agricultural  interests.  The 
APAC  provides  advice  concerning: 

•  Negotiating  objectives  and 
bargaining  positions  before  the  U.S. 
enters  into  a  trade  agreement; 

•  The  operation  of  various  U.S.  trade 
agreements;  and 

•  Other  matters  arising  from  the 
administration  of  U.S.  trade  policy. 

Agricultural  Technical  Advisory 
Committees  for  Trade 

The  ATACs  provide  advice  and 
information  regarding  trade  issues 
which  affect  both  domestic  and  foreign    . 
production  in  their  commodities, 
drawing  upon  the  technical  competence 
and  experience  of  its  members.  There 
will  be  six  ATACs,  one  for  each  of  the 
following  sectors: 

•  Animals  and  Animal  Products; 

•  Fruits  and  Vegetables; 

•  Grains,  Feed,  and  Oilseeds; 
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•  Processed  Foods: 

•  Sweeteners  and  Sweetener 
Products;  and 

•  Tobacco.  Cotton.  Peanuts,  and 
Planting  Seeds. 

Nominations  and  Appointment  of 
Members 

Nominations  for  APAC  and  AT  AC 
membership  are  open  to  all  individuals 
without  regard  to  race,  color,  religion, 
sex.  national  origin,  age.  mental  or 
physical  handicap,  marital  status,  or 
sexual  orientation.  To  ensure  that  the 
recommendations  of  the  committees 
take  into  account  the  needs  of  the 
diverse  groups  served  by  the  USDA. 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Members  are  appointed  primarily  for 
their  expertise  and  knowledge  of 
agricultural  trade  as  it  relates  to  policy 
and  commodity  specific  products.  No 
person,  company,  producer,  farm 
organization,  trade  association,  or  other 
entity  has  a  right  to  membership  on  a 
committee.  In  making  appointments, 
every  effort  will  be  made  to  maintain 
balanced  representation  on  the 
committees:  representation  from 
producers,  farm  and  commodity 
organizations,  processors,  traders,  and 
consumers.  Geographical  balance  on 
each  committee  will  also  be  sought. 

Nominees  to  the  new  AT  AC  for 
processed  foods  should  represent  a 
company  or  trade  association  of 
companies  engaged  in  the  production 
and/or  trade  of  processed  or  value- 
added  food,  pet  food,  or  beverage 
products  at  the  retail,  distribution,  or 
processor  level,  and  have  knowledge  of 
the  effects  that  various  trade  barriers 
(including  technical  barriers  to  trade) 
can  have  on  the  products  they  represent. 
Each  nominee  representing  a  trade 
association  should  represent  a 
membership  comprised  largely  of 
processed  food  companies  and/or 
companies  engaged  in  the  trade  of 
processed  or  value-added  products.  All 
nominees  should  be  recognized  leaders 
in  their  fields,  and  be  able  to  defend 
those  interests  fully  and  professionally. 
Processed  products,  according  to  the 
International  Trade  Commission's  report 
Processed  Foods  and  Beverages:  A 
Description  of  Tariff  and  Non-tariff 
Barriers  for  Major  Products  and.  Their 
Impact  on  Trade,  "generally  include 
food  and  beverage  products  that  have 
some  degree  of  value-added  through 
processing  beyond  any  minimal  first- 
stage  processing  (e.g.,  grading,  sorting, 
washing)  and  either  (i)  can  be  directly 
consumed  as  a  food  or  beverage 


product,  either  immediately  or  with 
minimal  preparation,  or  (ii)  can  be 
directly  used  as  an  input  in  the 
production  of  a  food  or  beverage 
product  without  significant  further 
processing." 

Nominations:  Nominating  a  person  to 
serve  on  any  of  the  committees  requires 
submission  of  a  current  resume  for  the 
nominee  and  the  following  form: 

•  AD-755  (Advisory  Committee 
Membership  Background  Information), 
available  on  the  Internet  at 
www.fas.usda.gov/admin/ad755.pdf. 

in  addition.  FAS  encourages  the 
submission  of  the  optional  form 
AD-1086  (Applicant  for  Advisory 
Committees  Supplemental  Sheet), 
available  on  the  Internet  at 
www.fas.usda.gov/admin/adl086.pdf. 
Forms  can  also  be  requested  by  phone 
at  (202)  720-6829. 

Foreign  Firms:  Persons  who  are 
employed  by  firms  that  are  50  percent 
plus  one  share  foreign-owned  must  state 
the  extent  to  which  the  organization  or 
interest  to  be  represented  by  the 
nominee  is  owned  by  non-U.S.  citizens, 
organizations,  or  interests.  If  the 
nominee  is  to  represent  an  entity  or 
corporation  with  10  percent  or  greater 
non-U.S.  ownership,  the  nominee  must 
demonstrate  at  the  time  of  nomination 
that  this  ownership  interest  does  not 
constitute  control  and  will  not  adversely 
affect  his  or  her  ability  to  serve  as  an 
advisor  on  the  U.S.  agriculture  advisory 
committee  for  trade. 

Issued  at  Washington,  DC  this  18th  day  of 
March.  2003. 
A.  Ellen  Terpslra. 

Administrator,  Foreign  Agricultumi  Service. 
|FR  Doc.  03-6794  Filed  3-19-03;  8:45  am) 
BILUNQ  COOe  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ash  Creek  Fire  Salvage,  Umpqua 
National  Forest,  Douglas  County,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  the  Ash  Creek  Fire 
Salvage  within  the  Ash/Zinc  sub- 
watershed  on  the  Tiller  Ranger  District 
of  the  Umpqua  National  Forest.  During 
2002,  the  Boulder  Creek  fire  burned 
about  4.130  acres  of  the  sub- watershed. 
About  35,430  mature  of  late  serai  trees 
were  killed  or  are  dying.  These  treiBS 
represent  a  substantial  economic  value 
to  nearby  communities  and  ecological 


value  to  species  that  depend  on  large 
wood.  The  sub-watershed  is  about  120 
miles  south  and  east  of  Roseburg,  and 
120  miles  north  and  east  of  Medford. 
Oregon.  Proposed  activities  include  the 
harvest  of  dead  and  dying  trees  through 
a  commercial  timber  sale  on  about  350 
acres  in  the  matrix  land  allocation,  and 
the  planting  of  the  harvested  areas  with 
a  mixture  of  conifers,  hardwoods,  and 
shrubs.  This  proposal  complies  with  the 
1990  Umpqua  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan),  as  amended.  The  Wildfire  Effects 
Evaluation  Project  (2003)  disclosed  the 
effects  of  the  Boulder  Fire  on  the  Ash/ 
Zinc  sub-watershed.  Forest  Service 
plans  to  implement  salvage  portion  of 
proposal  by  the  fall  of  2004  and  post- 
sale  activities,  such  as  planting 
harvested  areas,  in  the  winter  of  2005. 
The  Forest  Service  gives  notice  of  the 
full  environmental  einalysis  and 
decision  making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  may  become  aware  of    ■ 
how  they  can  participate  in  the  process 
and  contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  proposal  should  be  received  in 
writing  by  April  25,  2003. 
ADDRESSES:  Send  written  comments  to 
James  A.  Caplan,  Forest  Supervisor, 
Umpqua  National  Forest.  PO  Box  1008. 
Roseburg.  Oregon  97470. 
FOR  FURTHER  INFORMATION  CONTACT:* 
Direct  questions  about  the  proposed 
action  or  EIS  to  Alan  Baurmann.  Timber 
Management  Assistant.  Tiller  Ranger 
District.  27812  Tiller  Trail  Hwy..  Tiller 
Oregon  97484;  e-mail: 
abaumann@fs.fed. us;  Phone:  541-825- 
3201. 

SUPPLEMENTARY  INFORMATION:  The  Ash 
Creek  Fire  Salvage  planning  area 
comprises  about  14.197  acres  of  which 
about  156  acres  (11  percent)  are  private 
lands.  About  1 ,480  acres  of  plantations 
were  burned  in  the  fire  and  will  need  to 
be  re-established.  There  are  no  planned 
activities  within  the  inventoried 
roadless  area  or  the  Rogue-Umpqua 
Divide  Wilderness.  The  Planning  Area 
includes  all  or  portions  of  in  sections 
27-29  and  32-34,  T.  28S,  R.  2W; 
sections  3-8,  17  and  18  T  29S.  R.  2W; 
and  section  13.  T.  29S,  R.  IW. 
Willamette  Meridian,  Douglas  County, 
Oregon. 

-    Purpose  and  Need  for  Action.  There  is 
a  need  to  salvage  merchantable  dead 
and  dying  trees  for  the  purpose  of 
recovering  salvageable  volume  bom  fire 
damaged  trees  and  begin  essential 
reforestation  efforts.  There  is  a  need  to 
maintain  the  ecological  value  for  species 
that  depend  on  large  wood  on  the  forest 
floor  or  standing  as  snags.  The  trees  are 


within  the  Ash  Creek  Planning  Area  and 
will  be  removed  in  a  manner  consistent 
with  the  Forest  Plan. 

Proposed  Action.  The  proposed  action 
is  to  harvest  about  350  acres  of  mature 
and  late  serai  dead  and  dying  trees, 
spread  throughout  23  separate  timber 
stands  comprising  about  1,366  acres  that 
were  killed  in  the  Boulder  Fire.  Of  these 
dead  trees,  about  2  to  6  trees  per  acre 
will  be  left  as  coarse  down  wood  and 
snags.  No  new  roads  or  temporary  roads 
are  being  plaimed.  The  proposed 
harvest  is  in  the  matrix  land  allocation 
of  the  Ash/Zinc  sub-watershed.  Upon 
completion  of  harvest  activities,  the  area 
will  be  planted  with  a  mixture  of 
conifers:  Douglas-fir;  sugar  pine;  white 
pine;  incense-cedar;  Pacific  yew;  and 
native  hardwoods  and  shrubs. 

This  analysis  will  consider  a  range  of 
alternatives  that  will  address  the 
purpose  and  need  for  the  proposed 
project.  The  no-action  alternative  will 
be  part  of  this  range  so  that  effects 
associated  with  not  implementing  any 
of  the  proposed  activities  can  be 
evaluated.  Preliminary  issues  identified 
include  effects  on:  habitat  of  species 
associated  with  late-successional  and 
old  growth  forests;  aquatic  habitats;  and 
hydrologic  processes. 

Scoping  Process.  The  Umpqua 
National  Forest  is  seeking  public  input 
on  this  proposed  action.  A  comment 
sheet  will  be  posted  to  the  Forest 
website  and  mailed  with  the  scoping 
letter.  The  proposed  action  will  be 
published  in  the  Umpqua  National 
Forest  Quarterly  Schedule  of  Proposed 
Actions  and  posted  on  the  Forest  Web 
site  on  the  Internet:  www.fs.fed.us/r6/ 
umpqua/ planning/ planningl.html. 

Tne  Forest  Service  will  be  seeking 
additional  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
*  agencies,  tribal  governments,  and  other 
individuals  or  organizations  who  may 
be  interested  or  affected  by  the  proposed 
project.  Public  meetings  and  field  trips 
are  scheduled.  Dates  and  locations  for 
these  activities  will  be  announced.  The 
scoping  process  will  include 
identifying:  issues;  alternatives  to  the 
proposed  action;  and  potential 
environmental  effects  (that  is.  direct. 
I*  indirect  and,  cumulative  effects)  of  the 

proposed  action  and  alternatives. 

Comment  Requested.  Comments 
received  in  response  to  this  notice  and 
through  scoping,  include  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 


appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d).  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  FOIA.  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  The  draft  EIS  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  May 
2003.  The  comment  period  on  the  draft 
EIS  will  be  45  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register.  The  final  EIS  is 
scheduled  to  be  available  September 
2003. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,    . 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS,  may  be  waived  or  dismissed 
by  the  courts.  City  ofAngoon  v.  Hodel, 
803  F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or     - 


chapters  of  the  draft  statement. 
Comments  may  also  address  the. 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for  • 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.  Comments  received, 
including  the  names  and  addresses  of 
those  who  comment,  will  be  considered 
part  of  the  public  record  on  this 
proposal  and  will  be  available  for  public 
inspection. 

In  the  final  EIS.  the  Forest  Service  is 
required  to  respond  to  substantive 
cominents  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  emd 
applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  Ash  Creek  Fire 
Salvage.  The  Responsible  Official  is 
James  A.  Caplan,  Forest  Supervisor, 
Umpqua  National  Forest.  The 
Responsible  Official  will  document  the 
decision  emd  rationale  for  the  Ash  Creek 
Fire  Salvage  decision  in  the  Record  of 
Decision.  The  decision  will  be  subject  to 
review  under  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 

Dated:  March  11.2003. 
James  A.  Caplan,  , 

Forest  Supervisor. 

[PR  Doc.  03-6686  Filed  3-19-03:  8:45  am) 

BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Meeting  of  the  Land  Between  The 
Lakes  Advisory  Board 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Land  Between  The  Lakes 
Advisory  Board  will  hold  a  meeting  on 
Tuesday,  April  8,  2003.  Notice  of  this 
meeting  is  given  under  the  Federal 
Advisory  Committee  Act.  5  U.S.C. 
App.2. 

The  meeting  agenda  includes  the 
following: 

(1 )  Welcome/Introductions/ Agenda 

(2)  General  Information  Update  on 
Land  Between  The  Lakes 

(3)  Update  on  Environmental 
Education  Projects 

(4)  Land  and  Resource  Management 
Planning — Appreciative  Inquiry  Process 

(5)  Presentation  by  Mr.  David  Nickell. 
representing  Concept  Zero 

(6)  Review  of  Public  Comments 
Received 


13668 


Federal  Register /Vol.  68.  No.  54 /Thursday,  March  20.  2003 /Notices 


The  meeting  is  open  to  the  public. 
Written  comments  ^e  invited  and  may 
be  mailed  to:  William  P.  Lisowsky,  Area 
Supervisor,  Land  Between  The  Lakes. 
100  Van  Morgan  Drive,  Golden  Pond. 
Kentucky  42211.  Written  comments 
must  be  received  at  Land  Between  The 
Lakes  by  March  31.  2003,  in  order  for 
copies  to  be  provided  to  the  members  at 
the  meeting.  Board  members  wilf  review 
written  comments  received,  and  at  their 
request,  oral  clarification  may  be 
requested  at  a  future  meeting.  At  this 
meeting  on  April  8,  2003,  Mr.  David 
Nickell,  representing  Concept  Zero,  will 
make  an  oral  presentation  approved  by 
the  Board  at  the  October  2002  meeting. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  April  8,  2003,  8:30  a.m.  to  3:30 
p.m.,  CDT. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Stewart  County  Public  Library,  102 
Natcor  Road,  Dover  TN.  and  will  be 
open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Byers.  Advisory  Board  Liaison. 
Land  Between  The  Lakes.  100  Van 
Morgan  Drive,  Golden  Pond,  Kentucky 
42211,  270-924-2002. 
SUPPLEMENTARY  INFORMATION:  None. 

Dated:  March  14.  2003. 
William  P.  Lisowsky, 
Ama  Supervisor.  Land  Betweren  The  Lakes. 
|FR  Doc.  03-6678  Filed  3-19-03;  8:45  am) 

BILUNG  CODE  3410-1 1-i> 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
4  of  the  Pennsylvania  State  Technical 
Guide 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS). 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Pennsylvania 
NRCS  State  Technical  Guide  for  review 
and  comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for 
Pennsylvania  that  changes  must  be 
made  in  the  NRCS  State  Technical 
Guide  specifically  in  practice  standard 
338  Prescribed  Burning  to  account  for 
improved  technology.  The  prescribed 
burning  practice  can  be  used  in  systems 
that  have  a  need  to  control  undesirable 
vegetation,  improve  forage  quality  and 
quantity,  or  reduce  wildfire  hazards 
through  the  use  of  controlled  burning. 

These  draft  standards  include  the 
following:  Prescribed  Burning  PA338. 


DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  E.  Heard,  State  Conservationist, 
USDA — Natural  Resources  Conservation 
Service,  One  Credit  Union  Place.  Suite 
340,  Harrisburg,  Pennsylvania  17110- 
2993,  telephone  (717)  237-2200;  fax 
(717)237-2238. 

Copies  of  these  draft  practice 
standards  are  made  available 
electronically  on  the  Pennsylvania 
Natural  Resources  Conservation  Service 
(NRCS)  Web  site  at  http:// 
www.pa.nrcs.usda.gov.  Click  on  the 
"New  eFOTG"  button,  select 
Pennsylvania  on  the  map,  and  access 
Section  IV  to  review  the  draft  practice 
standards. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Pennsylvania  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Pennsylvania  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  February  28.  2003. 
Robin  E.  Heard.  ' 

Slate  Conservationist. 
(PR  Doc.  03-6669  Filed  3-19-03;  8:45  am] 

BILLING  CODE  3410-16-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules-and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  conference  call  of  the 
Louisiana  Advisory  Committee  to  the 
Commission  will  begin  at  10:30  a.m. 
and  end  at  12  p.m.  on  Thursday,  March 
27,  2003.  The  purpose  of  the  conference 
call  is  to  discuss  the  Committee's 
environmental  justice  report  and  to  plan 
future  activities.  The  conference  call  is 
available  to  the  public  through  the 
following  call-in  number:  1-800-497- 
7709.  access  code:  15708639.  Any 
interested  member  of  the  public  may 
call  this  number  and  listen  to  the 
meeting. 


To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines, 
persons  are  asked  to  register  by 
contacting  Farella  E.  Robinson  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  by  4  p.m.  on 
Wednesday.  March  26.  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  4.  2002. 
Ivy  L.  Davis. 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  03-6738  Filed  3-19-03:  8:45  am] 

BILLING  CODE  633S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
-Civil  Rights,  that  conference  call  of  the 
Mississippi  Advisory  Committee  to  the 
Commission  will  begin  at  10  a.m.  and 
end  at  11:30  a.m.  on  Wednesday,  April 
2,  2003.  The  purpose  of  the  conference 
call  is  to  discuss  the  Committee's 
project  on  state  human  relations 
legislation  and  plan  future  activities. 
The  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-473-8794,  access  code: 
15708651.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines, 
persons  are  asked  to  register  by 
contacting  Farella  E.  Robinson  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  by  4  p.m.  on 
Tuesday.  April  1,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  4.  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  03-6737  Filed  ,3-19-03;  8:45  am) 
BILUNO  CODE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  Advisory  Committee  of 
Professional  Associations 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
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463  as  amended  by  Pub.  L.  94-409).  the 
Bureau  of  the  Census  (Census  Bureau)  is 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  of  Professional 
Associations.  The  Committee  will 
address  issues  regarding  Census  Bureau 
programs  and  activities  related  to  their 
areas  of  expertise.  Members  will  address 
policy,  research,  and  technical  issues 
related  to  the  design  of  the  2010 
decennial  census,  including  the 
American  Community  Survey  and 
related  programs.  The  Committee  also 
will  discuss  the  2002  Economic  Census 
and  Economic  Initiatives,  as  well  as  data 
sharing  prospects  and  challenges,  and 
the  current  status  of  the  Annual  Capital 
Expenditures  Survey.  Last-minute 
changes  to  the  agenda  are  possible, 
which  could  prevent  giving  advance 
notice  of  schedule  adjustments. 

DATES:  The  meeting  will  convene  on 
April  10-11.  2003.  On  April  10.  the 
meeting  will  begin  at  9  a.m.  and  adjourn 
at  approximately  5  p.m.  On  April  11, 
the  meeting  will  begin  at  9  a.m.  and 
adjourn  at  approximately  12:15  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  National  Hotel,  900  South 
Orme  Street,  Arlington,  VA  22204. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Green.  Committee  Liaison  Officer. 
Department  of  Commerce,  U.S.  Census 
Bureau,  Room  3627,  Federal  Building  3, 
Washington,  DC  20233.  Her  telephone 
number  is  (301)  763-2070,  TDD  (301) 
457-2540. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Advisory  Committee  of 
Professional  Associations  is  composed 
of  36  members,  appointed  by  the 
Presidents  of  the  American  Economic 
Association,  the  American  Statistical 
Association,  and  the  Population 
Association  of  America,  and  the 
Chairperson  of  the  Board  of  the 
American  Marketing  Association.  The 
Committee  addresses  issues  regarding 
Census  Bureau  programs  and  activities 
related  to  their  respective  areas  of 
expertise. 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside  for  pubUc 
conmient  and  questions.  Those  persons 
with  extensive  questions  or  statements 
must  submit  them  in  writing,  at  least 
three  days  before  the  meeting,  to  the 
Committee  Liaison  Officer  named  above 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  heading.  Seating  is  available  to 
the  public  on  a  first-come,  first-served 
basis. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  also  be  directed  to 
the  Committee  Liaison  Officer. 


Dated:  March  14,  2003. 
Charles  Louis  Kincannon, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  03-6694  Filed  3-19-03;  8:45  am] 
BHJJNG  CO06  3510-07-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-57Q-836] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Review:  Glycine  From  the  People's 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  a  new 
shipper  review  of  the  antidumping  duty 
order  on  glycine  from  the  People's 
Republic  of  China  (PRC)  in  response  to 
a  request  from  Tianjin  Tiancheng 
Pharmaceutical  Co.  Ltd.  (TTPC).  The 
period  of  review  (POR)  is  March  1 , 
2001,  through  February  28,  2002.  The 
preliminary  results  are  listed  below  in 
the  section  titled  "Preliminary  Results 
of  Review."  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  (See  the 
"Preliminary  Results  of  Review"  section 
of  this  notice.) 

EFFECTIVE  DATE:  March  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Scot 
FuUerton  or  Matthew  Renkey,  Office  of 
AD/CVD  Enforcement  VII,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1386  or  (202)  482- 
2312,  respectively. 

Background 

On  March  29, 1995,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  glycine  from 
the  PRC.  See  Antidumping  Duty  Order: 
Glycine  from  the  People's  Republic  of 
China,  60  FR  16116,  (March  29,  1995). 
On  March  29,  2002,  the  Department 
received  a  request  for  a  new  shipper 
review  from  TTPC;  however,  this 
request  was  not  filed  in  accordance  with 
section  751(a)(2)(B)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  and  section 
351.214(c)  of  the  Department's 
regulations.  On  April  29,  2002.  the 
Department  sent  a  letter  to  TTPC  asking 
them  to  prpperly  refile  their  request 
with  the  Department  by  May  1.  2002. 
The  Department  allowed  TTPC  to 
correct  its  business  proprietary 
information  (BPI)  as  it  had  done  with  a 


concurrent  request  for  a  new  shipper 
review  in  another  case.  See  the 
Memorandum  to  the  File  through 
Maureen  Flannery  from  Matthew 
Renkey,  Initiation  of  New  Shipper 
Review  of  Glycine  from  the  People's 
Republic  of  China  (May  17,  2002).  On 
May  1,  2002,  the  Department  received  a 
properly  filed  request  for  a  new  shipper 
review  from  TTPC  for  the  antidumping 
duty  order  on  glycine  from  the  People's 
Republic  of  China.  On  May  24,  2002,  the 
Department  published  its  initiation  of 
this  new  shipper  review  for  the  period 
March  1.  2001,  through  February  28, 
2002.  See  Glycine  from  the  People's 
Republic  of  China:  Initiation  of 
Antidumping  New  Shipper  Review,  67 
FR  36572  (May  24,  2002). 

On  May  24,  2002,  we  issued  a 
questionnaire  to  TTPC.  On  July  1 1 , 

2002,  we  received  TTPC's  section  A 
questionnaire  response,  and  on  July  12, 
2002  we  received  the  sections  C  and  D 
questionnaire  response.  On  November 
13,  2002,  we  issued  a  supplemental 
questionnaire  to  TTPC.  We  received  the 
response  to  this  questionnaire  on 
December  9,  2002.  On  February  26, 

2003,  we  requested  information  from 
the  U.S.  importer  of  TTPC's  new 
shipper  merchandise.  We  have  not  yet 
received  a  response  to  this  request.  Any 
information  provided  by  the  importer 
will  be  analyzed  for  purposes  of  the 
final  results  of  this  new  shipper  review. 
On  November  12,  2002,  the  Department 
extended  the  preliminary  results  of  this 
new  shipper  review  by  120  days  until 
March  13,  2002.  See  Glycine  from  the 
People's  Republic  of  China:  Notice  of 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Duty  New 
Shipper  Review.  67  FR  69717 
(November  19,  2002). 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  this 
proceeding  is  glycine  which  is  a  free-  '  =" 
flowing  crystalline  material,  like  salt  or 
sugar.  Glycine  is  produced  at  varying 
levels  of  purity  and  is  used  as  a 
sweetener/taste  enhancer,  a  buffering 
agent,  reabsorbable  amino  acid, 
chemical  intermediate,  and  a  metal 
complexing  agent.  Glycine  is  currently 
classified  under  subheading 
2922.49.4020  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
This  proceeding  includes  glycine  of  all 
purity  levels. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
questioimaire  responses  of  TTPC  and  its 
producer,  Baoding  Mancheng  Eastern 
Chemical  Plant  (Eastern  Chemical).  We 
used  standard  verification  procedures. 
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including  on-site  inspection  of  the 
production  and  sales  facilities,  and  an 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  New  Shipper 
Review  of  Glycine  from  the  People's 
Republic  of  China:  Sales  and  Factors 
Verification  Report  for  Tianjin 
Tiancheng  Pharmaceutical  Co.  Ltd., 
dated  March  6.  2003.  (TTPC  Verification 
Report),  and  New  Shipper  Review  of 
Glycine  from  the  People's  Republic  of 
China:  Factors  Verification  Report  for 
Baoding  Mancheng  Eastern  Chemical 
Plant,  dated  March  6,  2003  (Eastern 
Chemical  Verification  Report).  A  public 
version  of  this  report  is  on  file  in  the 
Central  Records  Unit  located  in  room  B- 
099  of  the  Main  Commerce  Building. 

Separate  Rates 

TTPC  requested  a  separate,  company- 
specific  rate.  In  its  questionnaire 
response,  the  company  stated  that  it  is 
an  independent  legal  entity. 

To  establish  whether  a  company 
operating  in  a  non-market  economy 
(NME)  country  is  sufficiently 
independent  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  under  the  test 
established  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China.  56 
FR  20588  (May  6.  1991),  as  amplified  by 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2. 1994).  Under  this  policy, 
exporters  in  NME  countries  are  entitled 
to  separate,  company-specific  margins 
when  they  can  demonstrate  an  absence 
of  government  control,  in  law  and  in 
fact,  with  respect  to  export  activities. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  governmeftt  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies:  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  ft-om 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 


government  regarding  the  selection  of 
management. 

De  lure  Control 

With  respect  to  the  absence  of  de  jure 
government  control  over  the  export 
activities  of  the  company  reviewed, 
evidence  on  the  record  supports  the 
claim  made  by  TTPC  that  its  export 
activities  are  not  controlled  by  the 
government.  TTPC  submitted  evidence 
of  its  legal  right  to  set  prices 
independently  of  all  government 
oversight.  The  business  license  of  TTPC 
indicates  that  the  company  is  permitted 
to  engage  in  the  exportation  of  glycine. 
We  found  no  evidence  of  de  jure 
government  control  restricting  this 
company's  exportation  of  glycine. 

In  general,  no  export  quotas  apply  to 
glycine.  The  Administrative  Regulations 
of  the  People's  Republic  of  China  for 
Controlling  the  Registration  of 
Enterprises  as  Legal  Persons  (Legal 
Persons  Law),  issued  on  June  13. 1988 
by  the  State  Administration  for  Industry 
and  Commerce  of  the  PRC,  the  Company 
Law  of  the  People's  Republic  of  China 
(Company  Law),  adopted  by  the 
National  People's  Congress  and 
promulgated  by  the  President  on 
December  29,  1993  and  effective  on  July 
1, 1994,  and  the  Foreign  Trade  Law  of 
the  People's  Republic  of  China  (Foreign 
Trade  Law),  adopted  by  the  National 
People's  Congress  and  promulgated  by 
the  President  on  May  12,  1994  and 
effective  on  July  1,  1994.  provided  in 
the  record  of  this  review,  all  indicate  a 
lack  of  de  jure  government  control  over 
privately-owned  companies,  such  as 
TTPC.  They  demonstrate  that  control 
over  the  company  rests  with  the 
enterprise  itself.  The  Legal  Persons  Law, 
Company  Law,  and  Foreign  Trade  Law 
provide  that,  to  qualify  as  legal  entities, 
companies  must  have  the  "ability  to  • 
bear  civil  liability  independently"  and 
the  right  to  control  and  manage  their 
businesses.  These  laws  also  state  that,  as 
an  independent  legal  entity,  a  company 
is  responsible  far  its  own  profits  and 
losses.  (See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Manganese  Metal  from  the 
People's  Republic  of  China.  60  FR  56045 
(November  6.  1995)  (Manganese  Metal].) 
At  verification,  we  saw  that  the  business 
license  for  TTPC  was  granted  in 
accordance  with  these  laws.  The  results 
of  verification  support  the  information 
provided  regarding  these  laws.  See 
TTPC  Verification  Report  at  2. 
Compliance  with  these  laws  supports  a 
finding  of  de  jure  absence  of  central 
control.  Therefore,  we  preliminarily 
determine  that  there  is  an  absence  of  de 
jure  control  with  respect  to  TTPC. 


De  Facto  Control 

With  respect  to  the  absence  of  de 
facto  control  over  export  activities,  the 
information  submitted  on  the  record 
and  reviewed  at  verification,  indicates 
that  the  management  of  TTPC  is 
responsible  for  the  determination  of 
export  prices,  profit  distribution, 
marketing  strategy,  and  contract 
negotiations.  Our  analysis  indicates  that 
there  is  no  government  involvement  in 
the  daily  operations  or  the  selection  of 
management  for  this  company.  In 
addition,  we  have  found  that  the 
respondent's  pricing  and  export  strategy 
decisions  are  not  subject  to  the  review 
or  approval  of  any  outside  entity,  and 
that  there  are  no  governmental  policy 
directives  that  affect  these  decisions. 

There  are  no  restrictions  on  the  use  of 
export  earnings.  The  general  manager  of 
TTPC  has  the  right  to  negotiate  and 
enter  into  contracts,  and  may  delegate 
this  authority  to  employees  within  the 
company.  There  is  no  evidence  that  this 
authority  is  subject  to  any  level  of 
governmental  approval.  TTPC  stated 
that  its  management  is  selected  by  a 
board  of  directors  and  there  is  no 
government  involvement  in  the 
selection  process.  Finally,  decisions 
made  by  the  respondent  concerning 
purchases  of  subject  merchandise  from 
suppliers  are  not  subject  to  government 
approval.  Consequently,  because 
evidence  on  the  record  indicates  an 
absence  of  government  control,  both  in 
law  and  in  fact,  over  the  company's 
activities,  we  preliminarily  determine 
that  a  .separate  rate  should  be  applied  to 
TTPC. 

Normal  Value  Comparisons 

To  detetmine  whether  the 
respondent's  sale  of  the  subject 
merchandise  to  the  United  States  was 
made  at  a  price  below  normal  value 
(NV).  we  compared  its  United  States 
price  to  NV,  as  described  in  the  "United 
States  Price"  and  "Normal  Value" 
sections  of  this  notice. 

United  States  Price 

We  based  the  United  States  price  on 
export  price  (EP)  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
first  sale  to  an  unaffiliated  purchaser 
was  made  prior  to  importation,  and 
constructed  export  price  (CEP)  was  not 
otherwise  warranted  by  the  facts  on  the 
record.  We  calculated  EP  based  on  the 
packed  price  from  the  exporter  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  We  deducted  foreign  inland 
freight,  foreign  brokerage  and  handling, 
international  freight,  and  marine 
insurance  expenses  from  the  starting 
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price  (gross  unit  price)  in  accordance 
with  section  772(c)  of  the  Act. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  NV 
using  a  factors-of-production 
methodology  if  (1)  the  merchandise  is 
exported  from  a  NME  country,  and  (2) 
available  information  does  not  permit 
the  calculation  of  NV  using  home- 
market  prices,  third-coimtry  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC.  the  PRC 
has  been  treated  as  a  NME  country. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act.  any  determination  that  a  foreign 
country  is  a  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  TTPC  did  not 
contest  such  treatment  in  this  review. 
Accordingly,  we  have  applied  surrogate 
values  to  the  factors  of  production  to 
determine  NV.  See  Surrogate  Values 
Used  for  the  Preliminary  Results  of  the 
Antidumping  Duty  New  Shipper  Review 
of  Glycine  from  the  People's  Republic  of 
China,  dated  March  13,  2003  (Factor 
Values  Memo). 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
351.408(c)  of  our  regulations.  Consistent 
with  the  original  investigation  and  the 
subsequent  new  shipper  review  of  this 
order,  we  determined  that  India  (1)  is 
comparable  to  the  PRC  in  level  of 
economic  development,  and  (2)  is  a 
significant  producer  of  comparable 
merchandise.  We  valued  the  factors  of 
production  using  publicly  available 
information  from  India.  We  adjusted  the 
Indian  import  prices  and  price  quotes 
from  Chemical  Weekly  (which  publishes 
chemical  prices  in  India  and  which  has 
been  used  as  a  source  in  other 
antidumping  duty  cases)  by  adding    - 
foreign  inland  freight  expenses  to  make 
them  delivered  prices. 

We  valued  the  factors  of  production 
as  follows: 

Materials  and  Energy 

To  value  chloroacetic  acid  (also 
known  as  monochloroacetic  acid),  we 
used  prices  concurrent  with  the  POR  as 
reported  in  Chemical  Weekly.  To  value 
Uquid  ammonia,  we  used  the  weighted- 
average  unit  import  value  derived  from 
the  Monthly  Trade  Statistics  of  Foreign 
Trade  of  India — Volume  11 — Imports 
(Indian  Import  Statistics)  for  the  period 
March  2001  through  January  2002.  To 
value  hexamine,  we  used  prices 
reported  in  Chemical  Weekly  during  the 
months  coinciding  with  the  POR.  To 
value  methanol  (also  known  as  methyl 


alcohol),  we  used  the  weighted-average 
unit  import  value  derived  from  the 
Indian  Import  Statistics  for  the  period 
March  2001  through  January  2002.  We 
adjusted  these  values  to  include  freight 
costs  incurred  between  the  supplier  and 
the  factory.  For  transportation  distances 
used  in  the  calculation  of  freight 
expenses  on  these  inputs,  we  added,  to 
surrogate  values  from  India,  a  surrogate 
freight  cost  using  the  shorter  of  (a)  the 
distance  between  the  closest  PRC  port 
and  the  factory,  or  (b)  the  distance 
between  the  domestic  suppUer  and  the 
factory.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  From 
the  People's  Republic  of  China,  62  FR 
51410,  51413  (October  1. 1997)  (Roofing 
Nails). 

To  value  coal,  we  relied  upon  Indian 
import  data  for  steam  coal  for  the  period 
March  2001  through  January  2002  from 
the  Indian  Import  Statistics.  We 
adjusted  the  cost  of  coal  to  include  an 
amount  for  transportation.  To  value 
electricity,  we  used  the  2001  total  cost 
per  kilowatt  hour  (KWH)  for  "Electricity 
for  Industry"  as  reported  in  the 
International  Energy  Agency's 
publication.  Key  World  Energy 
Statistics,  2002.  For  water,  we  relied 
upon  public  information  from  the 
October  1997  Second  Water  Utilities 
Data  Book:  Asian  and  Pacific  Region, 
published  by  the  Asian  Development 
Bank.  To  achieve  comparability  of 
electricity  and  water  prices  to  the 
factors  reported  for  the  POR,  we 
adjusted  these  factor  values  to  reflect 
inflation  to  the  POR  using  the 
Wholesale  Price  Index  (WPI)  for  India, 
as  pubUshed  in  the  2002  International 
Financial  Statistics  (IFS)  by  the 
International  Monetary  Fund  (IMF). 

To  value  packing  materials  (plastic 
bags  and  cardboard  drums),  we  reUed 
upon  Indian  import  data.  To  value 
plastic  bags,  we  used  data  for  the  period 
March  2001  through  January  2002  as 
reported  in  the  Indian  Import  Statistics. 
To  value  cardboard  drums,  we  used  data 
for  the  period  March  2001  through 
December  2001  from  the  Indian  Import 
Statistics,  which  was  the  latest  available 
to  the  Department  for  this  factor.  We 
adjusted  the  values  of  packing  materials 
to  include  freight  costs  incurred 
between  the  supplier  and  the  factory 
following  the  methodology  discussed 
above. 

Labor 

For  labor,  we  used  the  PRC 
regression-based  wage  rate  at  Import 
Administration's  home  page.  Import 
Library,  Expected  Wages  of  Selected 
NME  Coimtries,  revised  in  September 
2002,  and  corrected  in  February  2003. 


See  http://ia.ita.doc.gov/wages/ 
correctedOOwages/ 

correctedOOwages.htm.  Because  of  the 
variability  of  wage  rates  in  countries 
with  similar  per  capita  gross  domestic 
products,  section  351.408(c)(3)  of  the 
Department's  regulations  requires  the 
use  of  a  regression-based  wage  rate.  The 
source  of  these  wage  rate  data  on  the 
Import  Administration's  web  site  is  the 
Year  Book  of  Labour  Statistics  2001, 
IntemationaJ  Labour  Office  (Geneva: 
2001),  Chapter  5B:  Wages  in 
Manufacturing. 

Factory  Overhead,  SGB-A,  and  Profit 

To  value  factory  overhead,  selling, 
general,  and  administrative  expenses 
(SG&A).  and  profit,  we  used  financial 
information  from  the  most  recent 
financial  statements  of  two  Indian 
chemical  producers:  Calibre  Chemicals 
Pvt.  Ltd.  and  National  Peroxide  Ltd. 
This  information  was  used  in  the 
preliminary  determination  in  the 
antidumping  duty  investigation  of 
saccharin  from  the  PRC.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Saccharin  from 
the  People's  Republic  of  China,  67  FR 
79049  (December  27,  2002).  We  apphed 
these  rates  to  the  calculated  cost  of 
manufacture.  See  Factor  Values  Memo. 
Other  information  regarding  potential 
surrogate  values  for  factory  overhead, 
SG&A,  and  profit  has  recently  been 
placed  on  the  record  of  this  case.  We 
will  consider  this  information,  and  any 
other  new  surrogate  information,  for  the 
final  results  of  this  review. 

Transportation  Expenses 

To  value  truck  freight  expenses  we^-^  ^ 
used  nineteen  Indian  price  quotes  as 
reported  in  the  February  14.  2000  issue 
of  The  Financial  Express  (an  Indian 
business  publication),  which  were  used 
in  the  antidumping  duty  investigation  of 
certain  circular  welded  carbon-quality 
steel  pipe  irom  the  PRC.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Circular 
Welded  Carbon-Quality  Steel  Pipe  from 
the  People's  Republic  ofCfxina,  67  FR 
36570  (May  24.  2002)  (China  Pipe).  We 
adjusted  the  rates  to  reflect  inflation  to 
the  POR  using  the  WPI  for  India  from 
the  IFS. 

To  value  foreign  brokerage  and 
handling,  we  used  a  publicly 
summarized  version  of  the  average 
value  for  brokerage  and  handling 
expenses  reported  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  India,  66  FR 
50406  (October  3,  2001)  (Hot-Rolled 
from  India),  which  was  also  used  in 
China  Pipe.  We  used  the  average  of  the 


13672 


Federal  Register /Vol.  68.  No.  54 /Thursday.  March  20,  2003 /Notices 


foreign  brokerage  and  handling 
expenses  reported  in  the  U.S.  sales 
i>   listing  of  the  public  questionnaire 
response  submitted  in  the  antidumping 
investigation  of  Essar  Steel  Ltd.  in  Hot- 
Rolled  from  India.  Charges  were 
reported  on  a  per  metric  ton  basis.  We 
adjusted  these  values  to  reflect  inflation 
to  the  POR  using  the  WPl  for  India  from 
the  IFS.  See  Factor  Values  Memo. 

To  value  marine  insurance,  we  used 
marine  insurance  data  collected  in  the 
tenth  administrative  review  of  tapered 
roller  bearings  and  parts  thereof, 
Hnished  and  unfinished,  from  the 
People's  Republic  of  China.  See 
Memorandum  to  the  File:  Marine 
Insurance  Rates  (June  30.  1998) 
included  in  the  Factor  Values  Memo, 
and  Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished.  From 
the  People's  Republic  of  China:  Final 
Results  of  the  1996-1997 
Administrative  Review  and  New 
Shipper  Review  and  Determination  Not 
To  Revoke  Order  in  Part,  63  FR  63842 
(November  17. 1998).  We  adjusted  this 
value  for  inflation  during  the  POR  using 
the  U.S.  dollar  PPI  data  published  by 
the  IMF. 

TTPC  obtained  its  international 
freight  service  from  a  market  economy 
carrier.  Therefore,  we  are  using  the 
amount  reported  by  TTPC.  which  it 
incurred  in  U.S.  dollars. 

Currency  Conversion 

We  made  currency  conversions 
pursuant  to  section  351.415  of  the 
Department's  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/ 
Exporter 

Time  period 

Margin' 

Baoding 
MarKheng 
Eastern 
Chemical 
Plant/Tianjin 
Tiancheng 
Pharma- 
ceutical Co. 
Ltd 

3/1/01-2/28/02 

43.44% 

Cash-Deposit  Requirements 

If  these  preliminary  results  are  not 
modified  in  the  final  results  of  this 
review,  a  cash  deposit  rate  of  43.44 
percent  will  be  effective  upon 
publication  of  the  final  results  of  this 
new  shipper  review  for  all  shipments  of 
glycine  from  the  PRC  produced  by 
Eastern  Chemical  and  exported  by  TTPC 
and  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 


publication  date,  as  provided  for  by 
section  751(a)(2)(c)  of  the  Act.  For 
glycine  exported  by  TTPC  but  not 
produced  by  Eastern  Chemical,  we  will 
apply  as  the  cash  deposit  rate  the  PRC- 
wide  rate,  which  is  currently  155.89 
percent. 

Assessment  Rates 

Upon  completion  of  this  new  shipper 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidimiping  duties  on  all 
appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  U.S.  Customs  Service 
within  1 5  days  of  the  completion  of  this 
review.  For  assessment  purposes,  we 
calculated  importer-specific  assessment 
rates  for  glycine  from  the  PRC.  Upon  the 
completion  of  this  review,  we  will 
direct  Customs  to  assess  the  resulting  ad 
valorem  rates  on  each  entry  of  the 
subject  merchandise  by  the  importer 
during  the  POR.  For  glycine  exported  by 
TTPC  but  not  produced  by  Eastern 
Chemical,  we  will  assess  antidumping 
duties  at  the  PRC-wide  rate. 

Schedule  for  Final  Results  of  Review 

Pursuant  to  19  CFR  351.224(b).  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Normally,  case 
briefs  are  to  be  submitted  within  30 
days  after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  are  to  be 
submitted  no  later  than  five  days  after 
the  time  limit  for  filing  case  briefs. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
argimtient.  Case  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f)  of 
the  Department's  regulations. 

Also,  pursuant  to  19  CFR  351.310. 
within  30  days  of  the  date  of  publication 
of  this  notice,  interested  parties  may 
request  a  public  hearing  on  arguments 
to  be  raised  in  the  case  and  rebuttal 
briefs.  Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs.  Parties 
will  be  notified  of  the  time  and  location. 
The  Department  will  issue  the  final 
results  of  this  new  shipper  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  the  briefs, 
within  90  days  fit>m  the  date  of  the 


preliminary  results,  unless  the  time 
limit  is  extended. 

Notification  to  Importers  ' 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  351.402(f)  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessn\ent  of  double  antidumping 
duties. 

This  new  shipper  review  and  this 
notice  are  published  in  accordance  with 
sections  751(a)(2)(B)  and  777  (i)(l)  of 
the  Act. 

Dated:  March  11.  2003. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-6733  Filed  3-19-03;  8:45  am] 
BILUNG  CODE  3S1(>-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-475-7031 

Granular  Polytetrafluoroethylene  Resin 
from  Italy;  Initiation  and  Preliminary 
Results  of  Antidumping  Duty  Changed 
Circumstances  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  oiF  Commerce. 
ACTION:  Notice  of  Initiation  and 
Preliminary  Results  of  Antidumping 
Duty  Changed  Circumstances  Review. 

summary:  In  response  to  a  request  from 
Solvay  Solexis  SpA  and  Solvay  Solexis, 
Inc.,  the  Department  of  Commerce  is 
initiating  a  changed  circumstances 
review  of  the  antidumping  duty  order 
on  granular  polytetrafluoroethylene 
resin  from  Italy  (PTFE)  (see 
Antidumping  Duty  Order;  Gmnular 
Polytetrafluoroethylene  Resin  from  Italy, 
53  FR  33163  (August  30,  1988))  and 
issuing  this  notice  of  preliminary 
results.  We  have  preliminarily 
determined  that  Solvay  Solexis  is  the 
successor-in-interest  to  Ausimont  SpA. 
EFFECTIVE  DATE:  March  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone  (202) 
482-1756. 
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SUPPLEMENTARY  INFORMATION: 

Background: 

On  January  27,  2003,  Solvay  Solexis 
SpA  and  Solvay  Solexis,  Inc. 
(collectively,  Solvay  Solexis)  requested 
that  the  Department  of  Commerce  (the 
Department)  initiate  and  conduct  an 
expedited  changed  circumstances 
review,  in  accordance  with  section 
351.216  and  351.221(c)(3)(ii)  (2003)  of 
the  Department's  regulations,  to  confirm 
that  Solvay  Solexis  is  the  successor-in- 
interest  to  Ausimont  SpA  and  Ausimont 
USA,  Inc.  (collectively,  Ausimont).  In 
its  request,  Solvay  Solexis  stated  that 
Solvay  S.A.  acquired  the  assets  of 
Ausimont  from  its  parent  company, 
Montedison,  on  May  7,  2002. 
Furthermore,  Solvay  Solexis  requested 
that  Ausimont's  cash  deposit  rate  be 
applied  to  Solvay  Solexis  retroactive  to 
January  1,  2003,  the  effective  date  of 
Ausimont's  name  change.  Solvay 
Solexis  also  requested  that  the 
Department  conduct  an  expedited 
changed  circumstances  review  pursuant 
to  section  351.221(c)(3){ii). 

On  February  10,  2003.  Solvay  Solexis, 
formerly  Ausimont,  submitted 
additional  information  and 
documentation  regarding  its  purchase 
by  the  Solvay  Group,  an  international 
chemical  and  pharmaceutical  company, 
and  Ausimont's  subsequent  name 
change  to  Solvay  Solexis.  On  February 
11,  2003,  the  petitioner,  E.I.  DuPont  de 
Nemotirs  &  Company,  opposed  Solvay 
Solexis'  requests  for  an  expedited 
changed  circumstances  review  and  for  a 
retroactive  assignment  of  a  company- 
specific  cash  deposit  rate. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
granular  PTFE  resin,  filled  or  unfilled. 
This  order  also  covers  PTFE  wet  raw 
polymer  exported  bora  Italy  to  the 
United  States.  See  Final  Affirmative 
Determination;  Granular 
Polytetrafluoroethylene  Resin  from  Italy, 
58  FR  26100  (April  30,  1993).  This  order 
excludes  PTFE  dispersions  in  water  and 
fine  powders.  Such  merchandise  is 
classified  under  item  number 
3904.61.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
We  are  providing  this  HTSUS  number 
for  convenience  and  customs  purposes 
only.  The  written  description  of  the 
scope  remains  dispositive. 

Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review 

Pursuant  to  section  751(b)(1)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
the  Department  will  conduct  a  changed 
circumstances  review  upon  receipt  of 
information  concerning,  or  a  request 


from  an  interested  party  for  a  review  of, 
an  antidumping  duty  order  which 
shows  changed  circumstances  sufficient 
to  warrant  a  review  of  the  order.  As 
indicated  in  the  Backgrotmd  section,  we 
have  received  information  indicating 
that  Ausimont  has  been  acquired  by  the 
Solvay  Group.  This  constitutes  changed 
circumstances  warranting  a  review  of 
the  order.  Therefore,  in  accordance  with 
section  751(b)(1)  of  the  Act,  we  are 
initiating  a  changed  circumstances 
review  based  upon  the  information 
contained  in  Solvay  Solexis' 
submissions. 

Section  351.221(c)(3){ii)  of  the 
regulations  permits  the  Department  to 
combine  the  notice  of  initiation  of  a 
changed  circumstances  review  and  the 
notice  of  preliminary  results  in  a  single 
notice  if  the  Department  concludes  that 
expedited  action  is  warranted.  In  this 
instance,  because  we  have  the 
information  necessary  to  make  a 
preliminary  finding  already  on  the 
record,  we  find  that  expedited  action  is 
warranted  and  have  combined  the 
notice  of  initiation  and  the  notice  of 
preliminary  results. 

In  making  successor-in-interest 
determinations,  the  Department 
examines  several  factors  including,  but 
not  limited  to,  changes  in:  (1) 
management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See,  e.g., 
Polychloroprene  Rubber  from  Japan: 
Final  Results  of  Changed  Circumstances 
Review,  67  FR  58  (January  2,  2002) 
citing.  Brass  Sheet  and  Strip  from 
Canada:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  20460  (May  13, 1992). 
While  no  single  factor,  or  combination 
of  factors,  will  necessarily  prove 
dispositive,  the  Department  will 
generally  consider  the  new  company  to 
be  the  successor  to  its  predecessor 
company  if  the  resulting  operations  are 
essentially  the  same  as  the  predecessor 
■  company.  Id.  citing.  Industrial 
Phosphoric  Acid  from  Israel;  Final 
Results  of  Changed  Circumstances 
Review,  59  FR  6944,  6945  (February  14, 
1994).  Thus,  if  the  evidence 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company 
operates  as  the  same  business  entity  as 
its  predecessor,  the  Department  will 
assign  the  new  company  the  cash- 
deposit  rate  of  its  predecessor. 

hi  its  January  23,  2003.  submission 
Solvay  Solexis  stated  that,  prior  to  its 
acquisition  of  Ausimont,  neither  the 
Solvay  Group,  nor  any  affiliated  party  of 
the  Group,  manufactiired  or  exported 
subject  merchandise.  The  Solvay  Group 
merged  its  fluoropolymers  business 


with  that  of  Ausimont's  and  Ausimont 
changed  its  name  to  Solvay  Solexis 
effective  January  1,  2003.  Furthermore, 
in  both  its  January  23  and  February  10, 
2003,  submissions,  Solvay  Solexis 
stated  that  the  change  in  ownership  has 
not  significantly  changed  the 
companies'  personnel,  operations, 
suppUer/customer  relationships,  or 
facilities.  To  support  its  claims,  Solvay 
Solexis  provided  press  releases 
discussing  Solvay  Group's  purchase  of 
.  Ausimont,  investor  presentations,  an 
application  for  amended  certificate  of 
authority,  an  amended  certificate  of 
incorporation,  shareholder  meeting 
minutes,  management  charts,  a  letter  to 
customers,  and  product  labels. 

In  its  February  11,  2003,  submission 
the  petitioner  contended  that  Solvay 
Solexis  did  not  provide  adequate  legal 
documentation  regarding  the  acquisition 
or  support  for  its  claim  that 
management  had  not  changed 
substantially  as  a  result  of  the  purchase 
of  Ausimont  by  the  Solvay  Group. 
Furthermore,  Uie  petitioner  argued  that 
the  Department  should  require  Solvay 
Solexis  to  submit  additional  information 
before  the  Department  made  9 
preliminary  finding  in  this  review. 
Finally,  the  petitioner  argued  that  the 
applicable  cash  deposit  rate  should  not 
apply  to  Solvay  Solexis  retroactively. 

Based  on  the  information  submitted 
by  Solvay  Solexis,  we  preliminarily  find 
that  Solvay  Solexis  is  the  successor-in- 
interest  to  Ausimont.  We  find  that  the 
company's  senior  management, 
production  facilities,  suppfier 
relationships,  and  customers  have  not 
changed  significantly.  Furthermore, 
Solvay  Solexis  provided  management 
charts  in  its  February  10,  2003, 
submission  that  addressed  the 
petitioner's  concerns  and  demonstrated 
management  did  not  change 
significantly  as  a  result  of  the  Solvay 
Group's  purchase  of  Ausimont.  Based 
on  all  the  evidence  reviewed,  we  find 
that  Solvay  Solexis  operates  as  the  same 
business  entity  as  Ausimont.  Thus,  we 
preliminarily  find  that  Solvay  Solexis 
should  receive  the  same  antidumping 
duty  cash-deposit  rate  (j.e.,  12.08 
percent)  with  respect  to  the  subject 
merchandise  as  Ausimont,  its 
predecessor  company. 

However,  because  cash  deposits  are 
only  estimates  of  the  amount  of 
antidumping  duties  that  will  be  due, 
changes  in  cash  deposit  rates  are  not 
made  retroactive.  If  Solvay  Solexis 
believes  that  the  deposits  paid  exceed 
the  actual  amount  of  dumping,  it  is 
entitled  to  request  an  administrative 
review  during  the  anniversary  month  of 
the  publication  of  the  order  of  those 
entries  to  determine  the  proper 
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assessment  rate  and  receive  a  refund  of 
any  excess  deposits.  See  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom: 
Final  Results  of  Changed-Circumstances 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews.  64  FR  66880 
(November  30.  1999).  As  a  result,  if 
these  preliminary  results  are  adopted  in 
our  final  results  of  this  changed 
circumstances  review,  we  will  instruct 
the  Customs  Service  to  suspend 
shipments  of  subject  merchandise  made 
by  Solvay  Solexis  at  Ausimont's  cash 
deposit  rate  (i.e..  12.08  percent).  Until 
that  time,  the  cash  deposit  rate  assigned 
to  Solvay  Solexis'  entries  is  the  rate  in 
effect  at  the  time  of  entry  (i.e..  the  "all 
others"  rate). 

Public  Comment 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  which  must  be  limited  to 
issues  raised  in  such  briefs  or 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  Parties  who  submit 
arguments  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue.  (2)  a  brief  summary  of  the 
argument,  and  (3)  a  table  of  authorities. 

Consistent  with  section  351.216(e)  of 
the  Department's  regulations,  we  will 
issue  the  final  results  of  this  changed 
circumstances  review  no  later  than  270 
days  after  the  date  on  which  this  review 
was  initiated,  or  within  45  days  if  all 
parties  agree  to  our  preliminary  finding. 

We  are  issuing  and  publishing  this 
flnding  and  notice  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act  and  section  351.216  of  the 
Department's  regulations. 

March  1.1.  2003. 
Joseph  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-6732  Filed  3-19-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-879] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Tiian  Fair  Value  and 
Postponement  of  Final  Determination: 
Polyvinyl  Alcohol  From  the  People's 
Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value. 

SUMMARY:  We  preliminarily  determine 
that  polyvinyl  alcohol  from  the  People's 
Republic  of  China  is  being,  or  is  likely 
to  be.  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
733(b)  of  the  Tariff  Act  of  1930.  as 
amended. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  135'days 
after  the  date  of  publication  of  this 
preliminary  determination. 
EFFECTIVE  DATE:  March  20.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Eastwood  or  Alice  Gibbons, 
Office  of  AD/CVD  Enforcement,  Office 
2.  Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230;  telephone:  (202)  482-3874  or 
(202)  482-0498,  respectively. 

Preliminary  Determination 

We  preliminarily  determine  that 
polyvinyl  alcohol  (PVA)  from  the 
People's  Republic  of  China  (PRC)  is 
being  sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  of  sales  at 
LTFV  are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  [Initiation  of  Antidumping 
Duty  Investigations:  Polyvinyl  Alcohol 
from  Germany,  Japan,  the  People's 
Republic  of  China,  the  Republic  of 
Korea,  and  Singapore.  67  FR  61591 
(Oct.  1.  2002))  (Initiation  Notice),  the 
following  events  have  occurred: 

On  October  21,  2002,  the  United 
States  International  Trade  Commission 
(ITC)  preliminarily  determined  that 
there  is  reasonable  indication  that 
imports  of  PVA  from  the  PRC  are 
materially  injuring  the  United  States 


industry.  See  ITC  Investigation  Nos. 
731-TA-1014-1018  (Publication  No. 
3553  Polyvinyl  Alcohol  from  Germany, 
Japan,  the  People's  Republic  of  China, 
the  Republic  of  Korea,  and  Singapore, 
67  FR  65597  (Oct.  25,  2002)). 

Also  on  October  21.  2002.  we  issued 
an  antidumping  questionnaire  to  the 
Chinese  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  (MOFTEC)  with 
a  letter  requesting  that  it  forward  the 
questionnaire  to  Chinese  producers/ 
exporters  accounting  for  all  known 
exports  of  subject  merchandise  ft-om  the 
PRC  during  the  period  of  investigation 
(POl).  The  Department  also  sent 
courtesy  copies  of  the  antidumping 
questionnaire  to  the  China  Chamber  of 
Commerce  of  Metals,  Minerals,  and 
Chemidals  Importers  and  Exporters,  to 
all  companies  identified  in  U.S.  customs 
data  as  exporters  of  the  subject 
merchandise  during  the  POI  with 
shipments  in  commercial  quantities, 
and  any  additional  companies  identified 
in  the  petition  as  exporters  of  PVA. 
These  companies  included:  B.V.  Rebes. 
Chang  Chun  Plastics  Co..  Ltd.  (Chang 
Chun).'  Sichuan  Mianyang  International 
Trade  Co..  Ltd..  Sinopec  Maoming 
Refining  &  Chemical  Co..  Ltd.,  Sinopec 
Sichuan  Vinylon  Works  (SVW).  and 
Sichuan  Weinilun  Chang.  For  further 
discussion,  see  the  November  7.  2002, 
memorandum  from  Alice  Gibbons  to  the 
File  entitled  "Antidumping  Duty 
Investigation  of  Polyvinyl  Alcohol  from 
the  People's  Republic  of  China — 
Selection  of  Respondents."  The  letters 
sent  to  MOFTEC  and  individual 
exporters  provided  deadlines  for 
responses  to  the  different  sections  of  the 
questionnaire. 

On  October  28.  2002,  B.V.  Rebes 
informed  us  that  it  is  merely  a  provider 
of  logistics  services  and.  therefore,  it  did 
not  intend  to  respond  to  the 
Department's  questionnaire  in  this 
investigation.  For  further  discussion,  see 
the  October  28.  2002,  memorandum 
from  Elizabeth  Eastwood  to  the  File 
entitled  "Response  from  B.V.  Rebes  to 
the  Questionnaire  in  the  Antidumping 
Duty  Investigation  of  Polyvinyl  Alcohol 
from  the  People's  Republic  of  China." 
On  November  4.  2002,  Chang  Chun 
informed  us  that  its  records  did  not 
reflect  any  exports  of  PRC-produced 
PVA  to  the  United  States  during  the 
POI.  Chang  Chun  also  requested 
additional  U.S.  customs  information  in 
order  to  ascertain  the  reason  that  it 
appeared  as  an  exporter.  See  the 
February  19.  2003,  memorandum  from 
Alice  Gibbons  to  the  File  entitled 
"Placing  Information  on  the  Record  in 

■  Both  B.V  Rebes  and  Chang  Chun  appeared  to  be 
third  country  resellers. 


Federal  Register / Vol.  68,  No.  54 /Thursday,  March  20,  2003 /Notices 


13675 


the  Antidumping  Duty  Investigation  of 
Polyvinyl  Alcohol  from  the  People's 
Republic  of  China."  On  November  7, 
2002,  we  informed  Chang  Chun  that, 
due  to  the  fact  that  the  customs  data  in 
question  was  not  public  information,  we 
were  unable  to  provide  it  with  this 
information.  We  received  no  further 
correspondence  fi-om  Chang  Chun.^ 

On  November  6.  2002.  Wego 
Chemical  &  Mineral  Corporation 
(Wego),  an  importer  of  PVA  fi"om  the 
PRC.  notifled  the  Department  that  it 
sold  subject  merchandise  in  the  United 
States,  and  that  these  sales  constituted 
"relevant  sales"  within  the  meaning  of 
sections  772(a)  and  (b)  of  the  Act.  Based 
on  these  assertions,  we  informed  Wego 
that  it  was  eligible  to  participate  as  a 
voluntary  respondent  in  this 
investigation  and  on  November  7.  2002. 
we  issued  it  a  questionnaire.  For  further 
discussion,  see  the  November  7,  2002. 
memorandum  from  Alice  Gibbons  to  the 
File  entitled  "Issuance  of  Questionnaire 
to  Wego  Chemical  &  Mineral  Corp.  in 
the  Antidumping  Duty  Investigation  of 
Polyvinyl  Alcohol  from  the  People's 
Republic  of  China."  On  November  25, 
2002,  Wego  informed  us  that  it  did  not 
intend  to  submit  a  volimtary  response  in 
this  proceeding. 

On  November  25.  2002.  the 
Department  invited  interested  parties  to 
comment  on  surrogate  country  selection 
and  to  provide  publicly  available 
information  for  valuing  the  factors  of 
production.  We  received  a  response 
from  the  petitioners  on  January  6,  2003. 
and  from  SVW  on  February  14,  2003. 

During  the  period  November  2002 
through  February  2003.  the  Department 
received  responses  to  sections  A.  C.  and 
D  of  the  Department's  original  and 
supplemental  questionnaires  from  SVW. 
We  received  no  other  responses  to  our 
questionnaire  from  any  of  the  other 
exporters  noted  above. 

On  January  21,  2003,  pursuant  to  19 
CFR  351.205(e),  the  petitioners  ^  made  a 
timely  request  to  postpone  the 
preliminary  determination  for  30  days. 
We  granted  this  request  and,  on  January 
23,  2003,  postponed  the  preliminary 
determination  until  no  later  than  March 
14,  2003.  See  Postponement  of 
Preliminary  Determinations  of 
Antidumping  Duty  Investigations: 
Polyvinyl  Alcohol  from  the  People's 
Republic  of  China  and  the  Republic  of 
Korea,  68  FR  4763  (Jan.  30,  2003). 


2  We  note,  however,  that  we  did  not  designate 
Chang  Chun  as  a  mandatory  respondent  in  this 
investigation. 

^  The  petitioners  in  this  investigation  are 
Celanese  Chemicals  Ltd.  and  E.I.  Ehipont  de 
Nemours  &  Co.  (collectively,  "the  petitioners"). 


Postponement  of  Final  Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if.  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
accoimt  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the  petitioner. 
The  Department's  regulations,  at  19  CFR 
351.210(e)(2).  require  that  requests  by 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  extension  of  provisional 
measures  from  a  four-month  period  to 
not  more  than  six  months. 

On  January  9,  2003,  SVW  requested 
that  the  Department  postpone  its  final 
determination  imtil  135  days  after  the 
publication  of  the  preliminary 
determination.  SVW  also  included  a 
request  to  extend  the  provisional 
measures  to  not  more  than  six  months. 
Accordingly,  since  we  have  made  an 
affirmative  preliminary  determination 
and  no  compelling  reasons  for  denial 
exist,  we  have  postponed  the  final 
determination  until  not  later  than  135 
days  after  the  publication  of  the 
preliminary  determination. 

Period  of  Investigation 

Pursuant  to  19  CFR  351.204(b)(1),  the 
POI  for  an  investigation  involving 
merchandise  hom  a  non-market 
economy  (NME)  is  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  September 
2002).  Therefore,  in  diis  case,  the  POI  is 
January  1,  2002.  through  Jime  30,  2002. 

Scope  Comments 

In  accordance  with  the  preamble  to 
our  regulations  (see  Antidumping 
Duties;  Countervailing  Duties,  62  FR 
27296,  27323  (May  19, 1997)),  we  set 
aside  a  period  of  time  for  parties  to  raise 
issues  regarding  product  coverage  and 
encouraged  all  parties  to  submit 
comments  within  20  calendar  days  of 
publication  of  the  initiation  notice.  See 
the  Initiation  Notice,  67  FR  61591. 
Although  no  comments  on  the  scope  of 
the  investigation  were  received  in  this 
proceeding,  scope  comments  were 
received  in  the  companion  Japanese 
case.  Because  these  comments  relate  to 
PVA  in  general,  we  find  that  they  are 
applicable  to  this  proceeding. 
Accordingly,  we  have  placed  on  the 
record  of  this  proceeding  all  public 
scope  comments  as  well  as  all  public 
versions  of  the  proprietary  scope 


documents  filed  in  the  comp^anion 
Japanese  case,  and  we  have  modified 
the  scope  to  conform  to  that  set  forth  in 
the  preliminary  determination  of  that     . 
proceeding.  Seethe  "Scope  Comments" 
section  of  the  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  from 
Japan,  68  FR  8203,  8204-05  (Feb.  20. 
2003). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  PVA.  This  product 
consists  of  all  PVA  hydrolyzed  in  excess 
of  80  percent.-  whether  or  not  mixed  or 
diluted  with  commercial  levels  of 
defoamer  or  boric  acid,  except  as  noted 
below. 

The  following  pttoducts  dre 
specifically  excluded  from  the.scope  of 
this  investigation: 

(1)  PVA  in  fiber  form. 

(2)  PVA  With  hydrolysis  less  than  83 
mole  percent  and  certified  not  for  use  in 
the  production  of  textiles. 

(3)  PVA  with  hydrolysis  greater  than 
85  percent  and  viscosity  greater  than  or 
equal  to  90  cps. 

(4)  PVA  with  a  hydrolysis  greater  than 
85  percent,  viscosity  greater  than  or 
equal  to  80  cps  but  less  than  90  cps, 
certified  for  use  in  an  ink  jet 
application. 

(5)  PVA  for  use  in  the  manufacture  of 
an  excipient  or  as  an  excipient  in  the    . 
manufacture  of  film  coating  systems 
which  are  components  of  a  drug  or 
dietary  supplement,  and  accompanied 
by  an  end-use  certification. 

(6)  PVA  covalently  bonded  with 
cationic  monomer  uniformly  present  on 
all  polymer  chains  in  a  concentration 
equal  to  or  greater  than  one  mole 
percent. 

(7)  PVA  covalently  bonded  with 
carboxylic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  two  mole  percent, 
certified  for  use  in  a  paper  application. 

(8)  PVA  covalently  bonded  with  thiol 
uniformly  present  on  all  polymer 
chains,  certified  for  use  in  emulsion 
polymerization  of  non-vinyl  acetic 
material. 

(9)  PVA  covalently  bonded  with 
paraffin  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  one  mole  percent. 

(10)  PVA  covalently  bonded  with 
silan  uniformly  present  on  all  polymer 
chains  certified  for  use  in  paper  coating 
applications. 

(11)  PVA  covalently  bonded  with 
sulfonic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 
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(12)  PVA  covalently  bonded  with 
acetoacetylate  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

(13)  PVA  covalently  bonded  with 
polyethylene  oxide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

(14)  PVA  covalently  bonded  with 
quaternary  amine  uniformly  present  on 
all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  past 
antidumping  investigations.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China.  63  FR  72255.  72256 
(December  31.  1998)  {Mushrooms).  A 
designation  as  an  NME  remains  in  effect 
until  it  is  revoked  by  the  Department. 
See  section  771(18)(C)  of  the  Act. 

When  the  Department  is  investigating 
imports  from  an  NME  country,  section 
773(c)(1)  of  the  Act  directs  us  to  base 
normal  value  (NV)  on  the  NME 
producer's  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  under  the 
"Normal  Value"  section  of  the  notice, 
below. 

No  party  in  this  investigation  has 
requested  a  revocation  of  the  PRC's 
NME  status.  We  have,  therefore, 
preliminarily  continued  to  treat  the  PRC 
as  an  NME. 

Separate  Rates 

SVW  is  owned  by  "all  the  people" 
and  has  provided  separate  rates 
information  in  its  November  22,  2002. 
section  A  response  and  in  its  January  9, 
January  13,  and  January  21.  2003. 
supplemental  responses.  SVW  has 
stated  that  there  is  no  element  of 
government  ownership  or  control  and 
has  requested  a  separate  company- 
specific  rate. 

As  stated  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR 


22585.  25586  (May  2,  1994)  [Silicon 
Carbide]  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China.  60  FR 
22544.  25545  (May  8,  1995)  [Furfuryl 
Alcohol),  ownership  of  the  company  by 
"all  the  people"  does  not  require  the 
application  of  a  single  rate.  Accordingly, 
SVW  is  eligible  for  consideration  of  a 
separate  rate. 

The  Department's  separate  rate  test  is 
not  concerned,  in  general,  with 
macroeconomicA)order-type  controls 
[e.g.,  export  licenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision  making  process  at 
the  individual  firm  level.  See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Pair  Value,  62  FR  61754, 
61757  (Nov.  19.  1997);  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  ^he  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  61276,  61279  (Nov.  17, 
1997);  and  Honey  from  the  People's 
Republic  of  China:  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value.  60  FR  14725,  14726  (Mar.  20, 
1995). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588,  20589  (May  6,  1991),  as 
modified  by  Silicon  Carbide.  Under  the 
separate  rates  criteria,  the  Department 
assigns  separate  rates  in  NME  cases  only 
if  the  respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities.  See  Siliqon  Carbide  and 
Furfuryl  Alcohol. 

1.  Absence  ofDe  Jure  Control 

The  Department  considers  the 
following  de /tin?  criteria  in  deterihining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies:  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

SVW  has  placed  on  the  record  a 
number  of  docxunents  to  demonstrate 
absence  of  de  jure  control,  including  the 
"Law  of  the  People's  Republic  of  China 


on  Industrial  Enterprises  Owned  By  the 
Whole  People." 

In  prior  cases,  the  Department  has 
analyzed  these  laws  and  found  that  they 
establish  an  absence  of  de  jure  control. 
See.  e.g..  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Certain  Partial- 
Extension  Steel  Drawer  Slides  With 
Rollers  From  the  People's  Republic  of 
China,  60  FR  29571,  29573  (June  5, 
1995);*  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Manganese  Metal  From  the  People's 
Republic  of  China,  60  FR  56045,  56046 
(Nov.  6,  1995).  We  have  no  new 
information  in  this  proceeding  which 
would  cause  us  to  reconsider  this 
determination. 

According  to  SVW,  PVA  exports  are 
not  affected  by  export  licensing 
provisions  or  export  quotas.  SVW 
claims  to  have  autonomy  in  setting  the 
contract  prices  for  sales  of  PVA  through 
independent  price  negotiations  with  its 
foreign  customers  without  interference 
from  the  PRC  government.  Based  on  the 
assertions  of  SVW,  we  preliminarily 
determine  that  there  is  an  absence  of  de 
jure  government  control  over  the  pricing 
and  marketing  decisions  of  SVW  with 
respect  to  its  PVA  export  sales. 

2.  Absencis  ofDe  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Mushrooms,  63  FR  72257. 
Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  governmental  control 
which  would  preclude  the  Department 
from  assigning  separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export  ' 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negdtiate  and  sign  contracts,  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 


*This  was  unchanged  in  the  final  determination. 
See  Notice  of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Partial-Extension  Steel 
Drawer  Slides  with  Boilers  from  the  People's 
Republic  of  China.  60  FR  54472,  54474  (Oct.  24, 
1995). 
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independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See  Id. 

SVW  has  asserted  the  following:  (1)  It 
establishes  its  own  export  prices;  (2)  it 
negotiates  contracts  without  guidance 
from  any  governmental  entities  or 
organizations;  (3)  it  makes  its  own 
personnel  decisions;  and  (4)  it  retains 
the  proceeds  of  its  export  sales  and  uses 
profits  according  to  its  business  needs. 
Additionally.  SVW's  questionnaire 
responses  indicate  that  it  does  not 
coordinate  with  other  exporters  in 
setting  prices  or  in  determining  which 
companies  will  sell  to  which  markets. 
This  information  supports  a  preliminary 
finding  that  there  is  an  absence  of  de 
facto  governmental  control  of  the  export 
functions  of  these  companies. 
Consequently,  we  preliminarily 
determine  that  SVW  has  met  the  criteria 
for  the  application  of  separate  rates. 

In  addition  to  the  above  analysis,  the 
Department  further  analyzed 
information  provided  by  the  petitioners 
in  a  submission  dated  December  1 1 , 
2002.  In  this  submission,  the  petitioners 
provided  docimientation  which 
indicated  that  SVW  was  part  of  a  debt- 
equity  conversion  agreement  in  April 
2000,  mandated  by  the  PRC  government 
between  Sinopec  Group  Company  (a 
ministry-level  enterprise)  and  certain 
PRC  banks.  However,  because  there  is 
no  evidence  on  the  record  that  shows 
that  Sinopec  Group  Company  exercises 
any  influence  or  control  in  the  day-to- 
day operations  of  SVW,  we 
preliminarily  determine  that  SVW  has 
met  the  criteria  for  the  application  of 
separate  rates.  For  further  discussion, 
see  the  memorandum  entitled 
"Concurrence  Memorandum  for  the 
Preliminary  Determination  in  the 
Investigation  of  Polyvinyl  Alcohol  from 
the  People's  Republic  of  China,"  dated 
March  14,  2003  (the  Concurrence 
Memorandum),  on  file  in  room  B-099  of 
the  Department's  Central  Records  Unit 
(CRU). 

PRC-Wide  Rate  and  Use  of  Facts 
Othertvise  Available 

As  in  all  NME  cases,  the  Department 
implements  a  policy  whereby  there  is  a 
rebuttable  presumption  that  all 
exporters  or  producers  located  in  the 
NME  comprise  a  single  exporter  imder 
common  government  control,  the  "NME 
entity."  The  Department  assigns  a  single 
NME  rate  to  the  NME  entity  unless  an 
exporter  can  demonstrate  eligibility  for 
a  separate  rate. 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 


information  by  the  deadline,  or  in  the 
form  or  maimer  requested,  (C) 
significantly  impedes  a  proceeding,  or 
(D)  provides  such  information  that 
cannot  be  verified,  the  Department  shall 
use,  subject  to  sections  782(d)  and  (e)  of 
the  Act,  facts  otherwise  available  in 
reaching  the  applicable  determination. 

Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  caimot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

Information  on  the  record  of  this 
investigation  indicates  that  there  are 
numerous  producers/exporters  of  the 
subject  merchandise  in  the  PRC.  As 
noted  in  the  "Case  History"  section 
above,  all  exporters  were  given  the 
opportunity  to  respond  to  the 
Department's  questionnaire.  Based  upon 
our  knowledge  of  PRC  exporters 
(including  correspondence  received  in 
this  proceeding)  and  the  fact  that  U.S. 
import  statistics  show  that  the 
responding  company  did  not  account 
for  all  imports  into  die  United  States 
frt)m  the  PRC,  we  have  preliminarily 
determined  that  PRC  exporters  of  PVA 
failed  to  respond  to  our  questionnaire. 
As  a  result,  use  of  facts  available  (FA). 
pursuant  to  section  776(a)(2)(A)  of  thp 
Act,  is  appropriate. 

In  selecting  among  the  facts  otherwise 
available,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use 
adverse  facts  available  (AFA)  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bicycles  from 
the  People's  Republic  of  China,  61  FR 
19026. 19028  (April  30.  1996);  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  From  the  Russian  Federation, 
65  FR  5510.  5518  (February  4.  2000). 
MOFTEC  was  notified  in  the 
Department's  questionnaire  that  failure 
to  submit  the  requested  information  by 
the  date  specified  might  result  in  use  of 
FA.  The  producers/exporters  that 
decided  not  to  respond  to  the 
Department's  questionnaire  failed  to  act 
to  the  best  of  their  ability  in  this 
investigation.  Absent  a  response,  we 
must  presimie  government  control  of 


these  companies.  The  Department  has 
determined,  therefore,  that  in  selecting 
from  among  the  facts  othenvise 
available  an  adverse  inference  pursuant 
to  section  776(b)  of  the  Act  is  warranted. 

In  accordance  with  our  standard 
practice,  as  AFA.  we  are  assigning  as  the 
PRC-wide  rate  the  higher  of:  (1)  The 
highest  margin  stated  in  the  notice  of 
initiation  [i.e.,  the  recalculated  petition 
margin);  or  (2)  the  highest  margin 
calculated  for  any  respondent  in  this 
investigation.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Quality  Steel  Ptvducts  from  the  People's 
Republic  of  China,  64  FR  34660  (May 
31,  2000)  and  accompanying  decision 
memorandum  at  Comment  1.  In  this 
case,  the  preliminary  AFA  margin  is 
97.86  percent,  which  is  the  highest 
margin  stated  in  the  notice  of  initiation. 
See  Initiation  Notice,  67  FR  61594. 

4 

Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  AFA  information 
derived  from  the  petition,  the  final 
determination  fit>m  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record. 

Section  776(c)  of  the  Act  requires  the 
Departoient  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is  defined 
as  "[ijnformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.R.  Doc.  No.  103-316 
at  870  (1994)  and  19  CFR  351.308(d). 
The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  See  the 
SAA  at  870.  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics,  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  See  the  SAA  at  870. 

In  order  to  determine  the  probative 
value  of  the  meu^ins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
determination,  we  examined  evidence 
supporting  the  calculations  in  the 
petition.  We  reviewed  the  adequacy  and 
accuiracy  of  the  information  in  the 
petition  during  our  pre-initiation 
analysis  of  the  petition,  to  the  extent 
appropriate  information  was  available 
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for  this  purpose.  See  the  October  1 , 
2002,  Initiation  Checklist,  on  file  in  the 
CRU,  Room  B-099.  of  the  Main 
Commerce  Department  building,  for  a 
discussion  of  the  margin  calculations  in 
the  petition.  In  accordance  with  section 
776(c)  of  the  Act,  to  the  extent 
practicable,  we  examined  the  key 
elements  of  the  export  price  (EP)  and 
NV  calculations  on  which  the  margins 
in  the  petition  were  based. 

In  order  to  corroborate  the  petition's 
EP  calculations,  we  compared  the  prices 
in  the  petition  for  PVA  to  the  prices 
submitted  by  SVW.  In  order  to 
corroborate  the  petitioners'  NV 
calculation,  we  compared  the 
petitioners'  factor  consumption  and/or 
surrogate  value  data  for  PVA  to  the  data 
reported  by  SVW  for  the  most 
significant  factors — vinyl  acetate 
monomer  (VAM)  and  its  by-product 
acetic  acid,  electricity,  factory  overhead, 
arid  selling,  general,  and  administrative 
(SG&A)  expenses,  and  profit — and  to 
surrogate  values  selected  by  the 
Department  for  the  preliminary 
determination,  as  discussed  below. 

As  discussed  in  the  March  14,  2003. 
memorandum  from  the  team  to  the  file 
eiititled  "Corroboration  of  Data 
Contained  in  the  Petition  for  Assigning 
an  Adverse  Facts  Available  Rate,"  we 
found  that  the  U.S.  price  and  factors  of 
production  information  in  the  petition 
to  be  reasonable  and  of  probative  value. 
As  a  number  of  the  surrogate  values 
selected  for  the  preliminary 
determination  differed  from  those  used 
in  the  petition,  we  compared  the 
petition  margin  calculations  to  the 
calculations  based  on  the  selected 
surrogate  values  wherever  possible  and 
found  they  were  reasonably  close. 
Therefore,  we  preliminarily  determine 
that  the  petition  information  has 
probative  value.  Accordingly,  we  find 
that  the  highest  margin  stated  in  the 
notice  of  initiation.  97.86  percent,  is 
corroborated  within  the  meaning  of 
section  776(c)  of  the  Act.  For  further 
discussion,  see  the  March  14,  2003, 
memorandum  to  the  file  from  the  team 
entitled  "Corroboration  of  Data 
Contained  in  the  Petition  for  Assigning 
an  Adverse  Facts  Available  Rate." 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PVA 
from  the  PRC  were  made  at  LTFV,  we 
compared  the  EP  to  the  NV,  as  described 
in  the  "Export  Price,"  and  "Normal 
Value"  sections  of  this  notice,  below.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
compared  POI-wide  weighted-average 
EPs  by  product  to  the  appropriate 
product-specific  NV. 


Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  we  based  our  calculations  on 
EP  for  SVW  because  the  subject 
merchandise  was  sold  by  the  producer/ 
exporter  directly  to  the  first  unaffiliated 
purchaser  prior  to  importation.  We 
based  EP  on  the  packed  FOB  PRC  port 
or  CIF  U.S.  port  prices  to  unaffiliated 
purchasers  in  the  United  States,  as 
appropriate.  We  made  deductions  for 
movement  expenses,  in  accordance  with 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  foreign  inland 
freight  (including  truck,  rail,  and 
waterway),  foreign  brokerage  and 
handling,  ocean  freight,  and  marine 
insurance.  As  certain  of  these  movement 
services  were  provided  by  NME 
suppliers,  we  valued  them  using  Indian 
or  other  market-economy  rates.  For 
further  discussion  of  our  use  of 
surrogate  data  in  an  NME  proceeding,  as 
well  as  selection  of  India  as  the 
appropriate  surrogate  country,  see  the 
"Normal  Value"  section  of  this  notice, 
below. 

For  foreign  inland  truck  freight  we 
used  price  quotes  obtained  by  the 
Department  from  Indian  truck  freight 
companies.  These  price  quotes  were 
recently  used  in  the  2000-2001 
antidumping  duty  administrative  review 
of  persulfates  from  the  PRC.  See 
Persulfates  From  the  People's  Republic 
of  China;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  Partial  Rescission. 
67  FR  50866,  50867,  50869  (Aug.  6, 
2002)  ■'  (Persulfates). 

For  foreign  inland  rail  freight^  we 
used  per  kilometer  price  quotes 
published  in  the  July  2001  Reserve  Bank 
of  India  Bulletin.  These  price  quotes 
were  used  in  the  2001-2002 
antidumping  duty  investigation  of  non- 
malleable  cast  iron  pipe  from  the  PRC 
and  in  the  2001-2002  antidumping  duty 
administrative  review  of  synthetic 
indigo  from  the  PRC.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Non-Malleable 
Cast  Iron  Pipe  Fittings  from  the  People's 
Republic  of  China,  67  FR  60214  (Sept, 
25,  2002)  **  and  See  Synthetic  Indigo 
from  the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR 


11371,  11372  (Mar.  10.  2003)  (Indigo 
from  the  PRQ. 

For  foreign  inland  waterway  freight, 
we  used  an  Indian  domestic  ship  rate 
obtained  in  the  1999-2000  antidumping 
duty  administrative  review  and  used  in 
the  2000-2001  antidumping  duty 
administrative  review  of  helical  spring 
lock  washers  from  the  PRC.  See  Certain 
Helical  Spring  Lock  Washers  From  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  8520  and 
accompanying  decision  memorandum  at 
Comment  5  (Feb.  25,  2002)  and  Certain 
Helical  Spring  Lock  Washers  From  the 
People's  Republic  of  China;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  45702, 
45704  (July  10,  2002).^ 

For  foreign  brokerage  and  handling 
expenses,  we  used  brokerage  and 
handling  data  obtained  in  the  1998- 
1999  antidumping  duty  investigation 
and  used  in  the  2001-2002  antidumping 
duty  administrative  review  of  synthetic 
indigo  from  the  PRC.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value  and  Postponement 
of  Final  Determination:  Synthetic  Indigo 
from  the  People's  Republic  of  China,  64 
FR  69723  (December  14,  1999)8  and 
Indigo  from  the  PRC,  68  FR  11372. 

With  respect  to  ocean  freight,  SVW 
asserted  that  it  used  market-economy 
suppliers  for  its  shipments  of  PVA. 
However,  based  on  the  submitted 
information,  we  could  not  establish  that 
the  ocean  freight  expenses  SVW  paid 
reflect  prices  set  by  market-economy 
carriers.  Specifically,  SVW's 
questionnaire  responses  indicate  that 
ocean  freight  was  paid  to  a  PRC 
company,  not  a  market-economy 
supplier.  Therefore,  in  accordance  with 
our  practice,  we  valued  ocean  freight 
using  a  surrogate  value.  See,  e.g.,  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Non-Frozen 
Apple  Juice  Concentrate  from  the 
People's  Republic  of  China,  65  FR  19873 
(April  13.  2000)  and  accompanying 
decision  memorandum  at  Comment  3. 
Specifically,  we  valued  ocean  freight  for 
SVW's  CIF  shipments  using  a  price 
quote  obtained  in  the  2001-2002 
antidumping  duty  administrative  review 
of  synthetic  indigo  from  the  PRC.  See 
Indigo  from  the  PRC,  68  FR  11372. 


''This  was  unchanged  in  the  final  determination. 
Set!  Persulfates  from  the  People's  Republic  of  China: 
Final  Ri-sults  of  Antidumping  Duty  Administrative 
Review.  68  FR  6712  (Feb.  10.  2003)  [Persulfates 
Final). 

"This  was  unehanged  in  the  final  determination. 
See  Notice  of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Non-Malleable  Cast  Iron  Pipe 
Fittings  from  the  Peoples  Republic  of  China,  68  FR 
7765  (Feb.  18.  2003). 


'  This  was  unchanged  in  the  final  determination. 
See  Certain  Helical  Spring  Lock  Washers  From  the 
People's  Republic  ofChina:  Final  Results  of 
Antidumping  Duty'^dministrative  Review.  67  FR 
69717  (Nov.  19.2002). 

'This  was  unchanged  in  the  final  detennination. 
See  Synthetic  Indigo  from  the  People's  Republic  of 
Chioa:  Notice  of  Final  Determination  of  Sales  at 
Uss  Than  Fair  Value.  65  FR  2?706  (May  3.  2000). 
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For  marine  insurance  we  used  price 
quotes  obtained  by  the  Department  from 
a  market-economy  provider  and  used  in 
the  2000-2001  antidumping  duty 
administrative  review  of  persulfates 
firom  the  PRC.  See  Persulfates,  67  FR 
50867. 

Where  appropriate,  we  adjusted  the 
values  to  reflect  inflation  up  to  the  POI 
using  the  wholesale  price  indices  (WPI) 
or  the  purchase  price  indices  published 
by  the  International  Monetary  Fund 
(IMF),  as  appropriate. 

Normal  Value 

A.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  an  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME  coimtry. 
and  (2)  are  significant  producers  of 
comparable  merchandise.  The 
Department  has  determined  that  India, 
Pakistan,  Indonesia.  Sri  Lanka,  and  the 
Philippines  are  countries  comparable  to 
the  PRC  in  terms  of  overall  economic 
development.  See  the  October  30,  2002, 
memorandum  frtim  Jeffrey  May  to  Louis 
Apple  entitled  "Antidumping  Duty 
Investigation  on  Polyvinyl  Alcohol  from 
the  People's  Republic  of  China  (PRC)." 

According  to  the  available 
information  on  the  record,  we  have 
determined  that  India  is  a  significant 
producer  of  merchandise  comparable  to 
PVA  (i.e.,  polyvinyl  acetate,  the 
precursor  polymer  of  fully-hydrolyzed 
PVA).  For  purposes  of  the  preliminary— - 
determination,  we  have  selected  India 
as  the  surrogate  country,  based  on  the 
quality  and  contemporaneity  of  the 
currently  available  data.  Accordingly, 
we  have  calculated  NV  using  Indian 
values  for  the  PRC  producer's  factors  of 
production.  We  have  obtained  and 
relied  upon  publicly  available 
information  wherever  possible. 

B.  Self-Produced  Inputs 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  SVW 
for  the  POI.  As  the  basis  for  NV,  SVW 
reported  factors  of  production    - 
information  for  each  separate  stage  of 
production,  including  the  factors  used 
in  the  production  of  adl  self-produced 
material  and  energy  inputs,  and  by- 
products.^ 


Our  general  policy,  consistent  with 
section  773(c)(1)(B)  of  the  Act.  is  to 
value  the  factors  of  production  that  a 
respondent  uses  to  produce  the  subject 
merchandise.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Affirmative  Preliminary 
Determination  of  Critical  Circumstances 
and  Postponement  of  Final 
Determination:  Certain  Frozen  Fish 
Fillets  from  the  Socialist  Republic  of 
Vietnam,  68  FR  4986  (January  31,  2003). 

If  the  NME  respondent  is  an 
integrated  producer,  we  take  into 
account  the  factors  utilized  in  each  stage 
qf  the  production  process.  For  example,, 
in  the  case  of  preserved  canned 
mushrooms  produced  by  a  fully 
integrated  firm,  the  Department  valued 
the  factors  used  to  grow  the  mushrooms, 
the  factors  used  to  further  process  and 
preserve  the  mushrooms,  and  any 
additional  factors  used  to  can  and 
package  the  mushrooms,  including  any 
used  to  manufactiu«  the  cans  (if 
produced  in-house).  If,  on  the  other 
hand,  the  firm  was  not  integrated,  but 
simply  a  processor  that  bought  fresh 
mushrooms  to  preserve  and  can,  the 
Department  valued  the  purchased 
mushrooms  and  not  the  factors  used  to 
grow  them.  See  the  final  results 
valuation  memorandum  fdr^inal 
Results  of  First  New  Shipper  Review  and 
First  Antidumping  Duty  Administrative 
Review:  Certain  Preserved  Mushrooms 
From  the  People's  Republic  of  China,  66 
FR  31204  (Jime  11,  2001).  This  policy 
has  been  applied  to  both  agricultural 
and  indusbial  products.  See,  e.g., 
Persulfates  Final  and  Notice  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake 
Rotors  From  the  People's  Republic  of 
China;  62  FR  9160  (February  28, 1997). 
Accordingly,  our  standard  NME 
questionnaire  asks  respondents  to  report 
the  factors  used  in  the  various  stages  of 
production. 

There  are,  however,  two  limited 
exceptions  to  this  general  rule.  First,  in 
some  cases  a  respondent  may  report 
factors  used  to  produce  an  intermediate 
input  that  accounts  for  a  smeill  or 
insignificant  share  of  total  output.  The 
Department  recognizes  that,  in  those 
cases,  the  increased  accuracy  in  our 
overall  calculations  that  would  result 
from  valuing  (separately)  each  of  those 
factors  may  be  so  small  so  as  to  not 
justify  the  burden  of  doing  so. 
Therefore,  in  those  situations,  the 


"In  addition  to  its  own  factors  of  production. 
SVW  reported  the  factors  of  production  used  by  a 
joint  venture  to  produce  acetic  acid.  However,  we 
did  not  value  those  factors  when  calculating  NV  in 
this  investigation.  Rather,  we  have  valued  the  acetic 
acid  purchased  from  the  joint  venture  and 


consumed  during  the  POI,  accordance  with  our 
practice.  See  Notice  of  Preliminary  Detennination  of 
Sales  at  Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Ferrovanadium  From  the 
Peoples  Republic  of  China.  67  FR  45088,  45092 
(July  8,  2002).  For  further  discussion,  see  the 
Concurrence  Memorandum. 


Department  would  value  the 
intermediate  input  directly. 

Second,  in  certain  circumstances,  it  is 
clear  that  attempting  to  value  the  factors 
used  in  a  production  process  yielding 
an  intermediate  product  would  lead  to 
an  inaccurate  result  because  .a 
signifipant  element  of  cost  would  not  be 
adequately  accounted  for  in  the  overall 
factors  buildup.  For  example,  in  a  recent 
case,  we  addressed  whether  we  should 
value  the  respondent's  factors  used  in 
extracting  iron  ore — an  input  to  its  wire 
rod  factory.  The  Department  determined 
that,  if  it  were  to  use  those  factors,  it 
would  not  sufficiently  account  for  the 
capital  costs  associated  with  the  iron  ore 
mining  operation  given  that  the 
surrogate  used  for  valuing  production 
overhead  did  not  have  mining 
operations.  Therefore,  because  ignoring 
this  important  cost  element  would 
distort  the  calculation,  the  Department 
declined  to  value  the  inputs  used  in 
mining  iron  ore  and  valued  the  iron  ore 
instead.  See  Notice  of  Final 
DeterminatioTi  of  Sales  at  Less  Than 
Fair  Value:  Carbon  and  Certdin  Alloy 
Steel  Wire  Rod  From  Ukraine,  67  FR 
55785  (August  30.  2002);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  From  the  People's 
Republic  of  China;  66  FR  49632 
(September  28,  2001);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  the  People's 
Republic  of  China;  62  FR  61964 
(November  20. 1997);  and  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  From 
the  People's  Republic  of  China;  60  FR 
22544  (May  8.  1995). 

The  petitioners  have  argued  that  the 
Department's  policy  is  inappropriate  in 
this  investigation  because  the  surrogate 
producer  from  which  the  financial  ratios 
are  derived  is  at  a  level  of  integration 
which  differs  significantly  from  SVW's 
own.  Given  these  circumstances,  the 
petitioners  conclude  that  valuing  each 
component  would  understate  factory 
overhead,  SG&A  expenses,  and  profit; 
instead,  the  petitioners  request  that  the 
Department  begin  its  valuation  at  either 
the  ultimate  or  penultimate  stage  of  the 
production  process. 

After  analyzing  this  issue,  we  find 
that  the  facts  on  the  record  do  not 
warrant  a  departure  frtim  our  normal 
practice,  because  we  find  that  SVW  and 
the  surrogate  producer  in  question  are  at 
similar  levels  of  vertical  integrafion. 
Therefore,  we  have  valued  the  factors 
reported  for  each  self-produced  input 
for  purposes  of  the  preliminary 
determination.  For  further  discussion, 
see  the  March  14,  2003,  memorandum 
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from  the  team  to  Susan  Kuhbach,  Acting 
Deputy  Assistant  Secretary  for  Group  1 . 
entitled  "Treatment  of  Self-Produced 
Inputs  in  the  Less  Than  Fair 
Investigation  on  Polyvinyl  Alcohol  from 
the  People's  Republic  of  China." 

C.  Factors  of  Production 

For  purposes  of  calculating  NV,  we 
valued  PRC  factors  of  production,  in 
accordance  with  section  773(c)(1)  of  the 
Act.  Factors  of  production  include,  but 
are  not  limited  to:  (1)  Hours  of  labor 
required;  (2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 
other  utilities  consumed;  and  (4) 
representative  capital  cost,  including 
depreciation.  In  examining  surrogate 
values,  we  selected,  where  possible,  the 
publicly  available  value  which  was:  (1) 
An  average  non-export  value;  (2) 
representative  of  a  range  of  prices 
within  the  POI  or  most 
contemporaneous  with  the  POI;  (3) 
product-spefcific;  and  (4)  tax-exclusive. 
For  a  more  detailed  explanation  of  the 
methodology  used  in  calculating  various 
surrogate  values,  see  the  memorandum 
entitled  "Preliminary  Determination 
Factors  Valuation  Memorandum,"  dated 
March  14,  2003  (the  Factors 
Memorandum),  on  file  in  the  CRU. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  by 
including  freight  costs  to  make  them 
delivered  prices.  We  added  to  Indian 
surrogate  values  surrogate  freight  costs 
using  the  shorter  of  the  reported 
distance  from  the  domestic  supplier  to 
the  factory  or  the  distance  from  the 
nearest  seaport  to  the  factory.  This 
adjustment  is  in  accordance  with  the 
Court  of  Appeals  for  the  Federal 
Circuit's  decision  in  Sigma  Corporation 
V.  United  States.  117  F.  3d  1401.  1407- 
08  (Fed.  Cir.  1997).  For  a  discussion  of 
the  valuation  of  SVW's  freight  costs,  see 
the  "Export  Price"  section  of  this  notice, 
above. 

We  valued  acetic  acid,  d-tartaric  acid, 
solid  sodium  hydroxide,  sodium 
hexametaphosphate,  sodium  nitrite, 
sulfuric  acid,  and  zinc  oxide  using 
Indian  domestic  market  prices  reported 
in  Chemical  Weekly  contemporaneous 
with  the  POI.  We  valued  activated 
carbon,'"  antioxidant, 
azodiisobutyronitrile,  bacteria  killer, 
hydroquinone,  liquid  ammonia,  liquid 
sodium  hydroxide,  monoethanolamine, 
n-butyl  acetate,  polyferric  sulfate,  and 
sodium  carbonate  using  India  import 
statistics  as  published  by  the  Monthly 


Statistics  of  Foreign  Trade  of  India 
covering  the  period  April  2001  through 
January  2002. 

We  valued  natural  gas  using  a  price 
obtained  from  the  website  of  the  Gas 
Authority  of  India  Ltd.,  a  supplier  of 
natural  gas  in  India,  covering  the  period 
January  through  June  2002.  For  further 
discussion,  see  the  Factors 
Memorandum. 

To  value  paper  bags  and  polyethylene 
plastic  bags  (i.e.,  the  packing  materials  ■ 
reported  by  the  respondent),  we  used 
import  values  from  the  Monthly 
Statistics  of  Foreign  Trade  of  India. 

Regarding  the  remaining  raw  material 
factors  of  production  reported  by  SVW, 
we  did  not  value  these  factors  because: 
(1)  Surrogate  value  information  was  not 
available;  and  (2)  the  materials  were 
reported  as  used  in  very  small  amounts. 
Moreover,  we  did  not  value  certain 
treatment  chemicals  used  in  treated 
water  in  our  calculation  of  NV.  Rather, 
we  classified  these  treatment  chemicals 
as  part  of  factory  overhead,  in  order  to 
avoid  the  possibility  of  double  counting 
them.  See  the  Concurrence 
Memorandum. 

Regarding  electricity  and  steam,  we 
valued  each  of  the  factors  of  production 
reported  by  SVW  for  which  we  were 
able  to  obtain  surrogate  value 
information  (i.e.,  direct  labor, 
compressed  air,  and  steam  coal)  using 
the  regression-based  wage  rate  from  the 
Department's  Import  Administration 
website,  the  input  factors  provided  by 
SVW,  and  the  Monthly  Statistics  of 
Foreign  Trade  of  India,  respectively.  We 
find  that  it  is  appropriate  to  value 
SVW's  energy  inputs  in  this  manner 
given  that  the  surrogate  producer  from 
which  the  factory  overhead  ratio  is 
derived  also  produces  its  own  electricity 
and  steam.  For  further  discussion  on  the 
valuation  of  electricity  and  steam,  see 
the  Concurrence  Memorandum  and  the 
Factors  Memorandum. 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  determine  factory  overhead, 
depreciation,  SG&A  expenses,' ^  interest 
expenses,  and  profit  for  the  finished 
product,  we  relied  on  rates  derived  from 
the  financial  statements  of  Jubilant 
Organosys  Ltd.  (formerly  VAM  Organic 
Chemical  Ltd.).  an  Indian  producer  of 
comparable  merchandise.  We  applied 


■"See  the  Factors  Memorandum  for  discussion  of 
our  selection  of  surrogate  value  data  for  activated 
carbon. 


■  ■  Because  we  believe  that  SG&A  labor  is  not 
classified  as  part  of  the  SGAA  costs  reflected  on 
jubilant 's  financial  statements,  we  have  accounted 
for  SG&A  labor  hours  by  calculating  a  dollar-per- 
MT  labor  hours  amount  and  adding  this  amount  to 
SG&A.  For  further  discussion,  see  the  March  14, 
2003,  memorandum  from  the  Team,  entitled  "U.S. 
Price  and  Factors  of  Production  Adjustments  for  the 
Preliminary  Determination." 


these  ratios  to  SVW's  costs  (determined 
as  noted  above)  for  materials,  labor,  and 
energy,  prior  to  the  offset  for  the 
recovery  of  acetic  acid.  For  further 
discussion,  see  the  Factors 
Memorandum.  See  also  the  March  14, 
2003.  memorandum  from  the  team  to 
Susan  Kuhbach  entitled  "Treatment  of 
Self-Produced  Inputs  in  the  Less  Than 
Fair  Investigation  on  Polyvinyl  Alcohol 
from  the  People's  Republic  of  China." 

Finally.  SVW  reported  that  it 
generated  certain  by-products  as  a  result 
of  the  production  of  PVA  or  the  inputs 
used  to  produce  PVA.'^  Because  either 
SVW  did  not  provide  sufficient 
information  to  permit  the  accurate 
valuation  of  these  by-products  or  we 
were  unable  to  obtain  appropriate 
surrogate  value  data  for  them,  we  did 
not  value  these  by-products  for  the 
preliminary  determination.  For  further 
discussion,  see  the  Concurrence 
Memorandum. 

Verificatioii 

As  provided  in  section  782(i)  of  the 
Act.  we  intend  to  verify  all  information 
relied  upon  in  making  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Because  the 
estimated  weighted-average  preliminary 
dnmping  margin  for  SVW  is  de  minimis, 
we  are  not  directing  the  Customs 
Service  to  suspend  liquidation  of  entries 
of  merchandise  produced  and  exported 
by  SVW.  We  are  also  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  dumping 
margin  for  all  entries  of  PVA  from  the 
PRC,  except  for  entries  of  this 
merchandise  produced  and  exported  by 
SVW.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 

Weight- 
ed-aver- 
age 
margin 

(in 
percent) 

Sinopec  Sictiuan  Vinylon  Works  .. 

0.20 
97.86 

■^  These  by-products  included  alkynes  gas, 
methyl  acetate,  and  PVA  scrap. 
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The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters/ 
producers  that  are  identified 
individually  above. 

Disclosure 

We  will  disclose  the  calculations 
performed  within  five  days  of  the  date 
of  pubUcation  of  this  notice  to  parties  in 
this  proceeding  in  accordance  with  19 
CFR  351.224(b). 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injiuing.  or  threaten 
material  injury  to.  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determinatibn 
or  45  days  after  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  seven  days 
after  the  date  of  the  final  verification 
report  issued  in  this  proceeding. 
Rebuttal  briefs  must  be  filed  five  days 
from  the  deadline  date  fpr  case  briefs.  A 
list  of  authorities  used,  a  table  of 
contents,  and  an  executive  summary  of 
issues  shotdd  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes.  See  19 
CFR  351.309. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
briefs,  provided  that  such  a  hearing  is 
requested  by  jmy  interested  party.  If  a 
request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  See  19  CFR  351.310. 

We  will  make  our  final  determination 
by  135  days  after  the  date  of  this 


preliminary  determination,  pursuant  to 
section  735(a)(2)  of  the  Act. 

This  determination  is  published 
piu-suant  to  sections  733(f)  and  777(i)  of 
the  Act. 

Dated:  March  14.  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  03-6735  Filed  3-19-03;  8:45  am] 
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DEPARTMENT  OP  COMMERCE 

International  Trade  Administration 
[A-580-850] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Polyvinyl  Alcohol  From  the  Republic  of 
Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary 
determination  of  sales  at  less  than  fafr 
value. 

SUMMARY:  We  preliminarily  determine 
that  polyvinyl  alcohol  from  the 
RepubUc  of  Korea  is  being,  or  is  likely 
to  be.  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
733  of  the  Tariff  Act  of  1930.  as 
amended. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later ihan  135  days 
after  the  date  of  publication  of  this 
preliminary  determination. 
EFFECTIVE  DATE:  March  20.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  frina 
Itkin.  Office  of  AD/CVD  Enforcement. 
Office  2,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  telephone:  (202) 
482-0656. 

Preliminary  Determination 

The  Department  has  conducted  this 
antidumping  investigation  in 
accordance  with  section  733  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
We  preliminarily  determine  that 
polyvinyl  alcohol  (PVA)  from  the 
Republic  of  Korea  (Korea)  is  being  sold, 
or  is  likely  to  be  sold,  in  the  United 
States  at  Ipss  than  fair  value  (LTFV).  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 


Case  History 

Since  the  initiation  of  this 
investigation  [Initiation  of  Antidumping 
Duty  Investigations:  Polyvinyl  Alcohol 
from  Germany,  Japan,  the  People's 
Republic  of  China,  the  Republic  of 
Korea,  and  Singapore,  67  FR  61591 
(Oct.  1.  2002))  [Initiation  Notice),  the 
following  events  have  occurred. 

On  October  11.  2002.  the  petitioners ' 
and  one  Korean  exporter  of  PVA,  DC 
Chemical  Company.  Ltd.  (DC  CHEM), 
submitted  comments  on  the  model- 
matching  criteria  to  be  used  by  the 
Department.  Two  interested  parties  in 
the  companion  case  on  PVA  fitjm  Japan. 
Kuraray  Co..  Ltd.  (Kuraray)  and 
Marubeni  Specialty  Chemicals.  Inc. 
(Marubeni),  also  filed  comments  on  the 
model-matching  criteria  to  be  used  by 
the  Department.  On  October  15,  2002. 
Marubeni  submitted  an  amendment  to 
its  model-matching  comments.  On 
December  13.  2002.  the  petitioners  and 
another  Japanese  exporter,  the  Nippon 
Synthetic  Chemical  Industry  Co.,  Ltd. 
{Nippon  Gohsei),  submitted  additional 
model-matching  comments.^ 

On  October  21,  2002.  the  United 
States  International  Trade  Commission 
(ITC)  preliminarily  determined  that 
there  is  a  reasonable  indication  that 
imports  of  PVA  from  Korea  are 
materially  injuring  the  United  States 
industry.  See  ITC  Investigation  Nos. 
731-TA-1014-1018  (Publication  No. 
3553.  Polyvinyl  Alcohol  from  Germany, 
Japan,  the  People's  Republic  of  China, 
the  Republic  of  Korea,  and  Singapore, 
67  FR  65597^0ct.  25.  2002)). 

On  October  22,  2002,  we  selected  DC 
CHEM.  the  only  known  producer/ 
exporter  of  PVA  from  Korea,  as  the 
mandatory  respondent  in  this 
proceeding.  For  further  discussion,  see 
the  memorandum  to  Louis  Apple. 
Director,  Office  2,  frtim  the  Team 
entitled  "Respondent  Selection."  dated 
October  22.  2002.  We  also  issued  the 
antidumping  questioimaire  to  DC  CHEM 
on  October  22.  2002. 

During  the  period  November  2002 
through  February  2003,  we  received 
responses  to  the  Department's  original 
and  supplemental  questionnaires. 

On  January  21.  2003.  pursuant  to  19 
CFR  351.205(e).  the  petitioners  made  a 
timely  request  to  postpone  the 
preliminary  determination  for  30  days. 
We  granted  this  request  and.  on  January 
30.  2003.  postponed  the  preliminary 


>  The  petitioners  in  this  investigation  are 
Celanese  Chemicals  Ltd.  and  E.I.  Dupont  de 
Nemours  &  Co.  (collectively,  "the  petitioners"). 

2  Because  the  comments  submitted  by  the  parties 
in  the  companion  investigation  of  PVA  from  )apan 
relate  to  this  investigation,  we  placed  them  on  the 
record  of  this  case. 
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determination  until  no  later  than  March 
14,  2003.  See  Postponement  of 
Preliminary  Determinations  of 
Antidumping  Duty  Investigations: 
Polyvinyl  Alcohol  from  the  People's 
Republic  of  China  and  the  Republic  of 
Korea.  68  FR  4763  (Jan.  30.  2003). 

In  March  2003.  as  provided  in  section 
782{i)(3)(a)  of  the  Act.  we  verified  the 
constructed  export  price  (CEP)  sales 
data  reported  by  DC  CHEM.  We  used 
standard  verification  procedures, 
including  examination  of  relevant  sales 
and  financial  records.  Because  this 
verification  was  conducted  immediately 
prior  to  the  preliminary  determination, 
we  have  had  insufficient  time  to 
incorporate  any  verification  findings 
into  this  determination.  Therefore,  we 
will  consider  any  such  findings  in  our 
final  determination. 

On  March  12,  2003.  DC  CHEM 
requested  that  the  Department  revise  the 
scope  to  exclude  certain  additional 
copolymers.  Because  there  was 
insufficient  time  to  properly  consider 
DC  CHEM's  exclusion  request,  we  will 
address  it  in  the  final  determination. 

Postponement  of  Final  Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the  petitioner. 
The  Department's  regulations,  at  19  CFR 
351.210(e)(2).  require  that  requests  by 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  extension  of  provisional 
measures  from  a  four-month  period  to 
not  more  than  six  months. 

Pursuant  to  section  735(a)(2)  of  the 
Act.  on  February  12.  2003.  DC  CHEM 
requested  that  the  Department  postpone 
its  final  determination  until  not  later 
than  135  days  after  the  date  of  the 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
DC  CHEM  also  included  a  request  to 
extend  the  provisional  measures  to  not 
more  than  six  months.  Accordingly, 
since  we  have  made  an  affirmative 
preliminary  determination  and  no 
compelling  reasons  for  denial  exist,  we 
are  granting  DC  CHEM's  request  and  are 
postponing  the  final  determination  until 
no  later  than  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 
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Period  of  Investigation 

The  period  of  investigation  (POl)  is 
July  1.  2001.  through  June  30.  2002. 
This  period  corresponds  to  the  four 
most  recent  fisqai  quarters  prior  to  the 
month  of  the  filing  of  the  petition  (i.e., 
September  2002). 

Scope  Comments 

In  accordance  with  the  preamble  to 
our  regulations  (see  Antidumping 
Duties:  Countervailing  Duties,  62  FR 
27296,  27323  (May  19.  1997)).  we  set 
aside  a  period  of  time  for  parties  to  raise 
issues  regarding  product  coverage  and 
encouraged  all  parties  to  submit 
comments  within  20  calendar  days  of 
publication  of  the  initiation  notice.  See 
the  initiation  Notice,  67  FR  at  61591. 
Although  no  comments  on  the  scope  of 
the  investigation  were  received  in  this 
proceeding,  scope  comments  were 
received  in  the  companion  Japanese 
case.  Because  these  comments  relate  to 
PVA  in  general,  we  find  that  they  are 
applicable  to  this  proceeding. 
Accordingly,  we  have  placed  on  the 
record  of  this  proceeding  all  public 
scope  comments  as  well  as  all  public 
versions  of  the  proprietary  scope 
documents  filed  in  the  companion 
Japanese  case.  and.  for  the  reasons 
specified  in  that  preliminary 
determination,  we  have  modified  the 
scope  of  this  investigation  based  on 
these  comments.  See  the  "Scope 
Comments"  section  of  the  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Polyvinyl  Alcohol 
from  Japan,  68  FR  8203,  8204-05  (Feb. 
20,  2003). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  PVA.  This  product 
consists  of  all  PVA  hydrolyzed  in  excess 
of  80  percent,  whether  or  not  mixed  or 
diluted  with  commercial  levels  of 
defoamer  or  boric  acid,  except  as  noted 
below. 

The  following  products  are 
specifically  excluded  from  the  scope  of 
this  investigation: 

(1)  PVA  in  fiber  form. 

(2)  PVA  with  hydrolysis  less  than  83 
mole  percent  and  certified  not  for  use  in 
the  production  of  textiles.  .    • 

(3)  PVA  with  hydrolysis  greater  than 
85  percent  and  viscosity  greater  than  or 
equal  to  90  cps. 

(4)  PVA  with  a  hydrolysis  greater  than 
85  percent,  viscosity  greater  than  or 
equal  to  80  cps  but  less  than  90  cps. 
certified  for  use  in  an  ink  jet 
application. 

(5)  PVA  for  use  in  the  manufacture  of 
an  excipient  or  as  an  excipient  in  the 
manufacture  of  film  coating  systems 


which  are  components  of  a  drug  or 
dietary  supplement,  and  accompanied 
by  an  end-use  certification. 

(6)  PVA  covalently  bonded  with 
cationic  monomer  uniformly  present  on 
all  polymer  chains  in  a  concentration 
equal  to  or  greater  than  one  mole 
percent. 

(7)  PVA  covalently  bonded  with 
carboxylic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  two  mole  percent, 
certified  for  use  in  a  paper  application. 

(8)  PVA  covalently  bonded  with  thiol 
uniformly  present  on  all  polymer 
chains,  certified  for  use  in  emulsion 
polymerization  of  non-vinyl  acetic 
material. 

(9)  PVA  covalently  bonded  with 
paraffin  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  one  mole  percent. 

(10)  PVA  covalently  bonded  with 
silan  uniformly  present  on  all  polymer 
chains  certified  for  use  in  paper  coating 
applications. 

(11)  PVA  covalently  bonded  with 
sulfonic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

(12)  PVA  covalently  bonded  with 
acetoacetylate  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

(13)  PVA  covalently  bonded  with 
polyethylene  oxide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

(14)  PVA  covalently  bonded  with 
quaternary  amine  uniformly  present  on 
all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PVA 
from  Korea  to  the  United  States  were 
made  at  LTFV.  we  compared  the  CEP  to 
the  normal  value  (NV),  as  described  in 
the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice, 
below.  In  accordance  with  section 
777A{d)(l)(A)(i)  of  the  Act.  we 
compared  POI  weighted-average  CEPs  to 
weighted-average  NVs. 
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Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  and  sold  by  DC  CHEM  in  the 
home  market  during  the  POI  that  fit  the 
description  in  the  "Scope  of 
Investigation"  section  of  this  notice  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  In  accordance 
with  section  777A{d)(l)(A)(i)  of  the  Act, 
we  compared  POI  weighted-average 
CEPs  to  POI  weighted-average  NVs. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  made 
in  the  ordinary  course  of  trade  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  sales  of  the  most  similar 
foreign  like  product  made  in  the 
ordinary  course  of  trade. 

In  October  2002,  DC  CHEM,  Kuraray, 
Marubeni,  and  the  petitioners  submitted 
comments  on  the  model-matching 
criteria  to  be  used  by  the  Department.^ 
Based  on  these  comments,  we  proposed 
to  match  products  sold  in  the  United 
States  to  products  sold  in  the  home 
market  in  the  ordinary  course  of  trade 
that  wBTfi  identical  with  respect  to  the 
following  hierarchy  of  characteristics: 
molecular  structure,  hydrolysis, 
viscosity,  degree  of  modification, 
particle  size,  tackifier,  defoamer,  ash, 
color,  volatiles,  and  visual  impurities. 
We  invited  interested  parties  to  submit 
additional  comments  on  these  criteria 
prior  to  the  preliminary  determination. 
In  December,  the  petitioners  and 
Nippon  Gohsei  submitted  additional 
model-matching  comments.'* 

After  analyzing  these  comments,  we 
have  reconsidered  the  model-matching 
hierarchy  and  revised  it  as  follows:  (1) 
We  added  as  the  most  important 
criterion  whether  the  product  is  a  homo- 
or  a  co-polymer;  (2)  we  placed 
hydrolysis  and  viscosity  before 
molecular  structiire  [i.e.,  the  type  of 
copolymer);  and  (3)  we  allowed  the 
reporting  of  hydrolysis,  viscosity,  and 
degree  of  modification  in  ranges.^  All 
other  characteristics  remain  the  same. 
For  further  discussion,  see  the 
memorandum  entitled  "Concurrence 


'  As  noted  in  the  "Case  History"  section  of  this 
notice,  Kuraray  and  Marubeni  submitted  their 
comments  for  the  record  of  the  companion  case  on 
PVA  from  Japan.  Because  these  comments  are 
relevant  in  this  proceeding,  we  have  placed  them 
on  the  record  here  as  well. 

*  These  comments  were  only  placed  on  the  record 
for  the  companion  case  on  PVA  from  Japan. 
Because  they  are  relevant  to  this  proceeding,  we 
have  placed  them  on  the  record  here  as  well. 

>  In  the  companion  case  of  PVA  from  Japan,  we 
also  revised  the  particle  size  field  to  include  PVA 
in  standard,  fine,  pellet  and  liquid  forms.  Because 
DC  CHEM  sold  PVA  in  only  the  two  original  size 
classifications,  standard  and  fine,  this  revision  is 
not  relevant  to  this  proceeding. 


Memorandilm  for  the  Preliminary 
Determination  in  the  Investigation  of 
Polyvinyl  Alcohol  from  Korea,"  dated 
March  14,  2003,  (Concurrence  Memo), 
on  file  in  room  B-099  of  the 
Department's  Central  Records  Unit. 

Constructed  Export  Price 

In  accordance  with  section  772(b)  of 
the  Act.  we  calculated  the  CEP  for  those 
sales  where  the  merchandise  was  sold 
(or  agreed  to  be  sold)  in  the  United 
States  before  or  after  the  date  of 
importation  by  or  for  the  accoimt  of  the 
producer  or  exporter,  or  by  a  seller 
affiliated  with  the  producer  or  exporter, 
to  a  purchaser  not  affiliated  with  the 
producer  or  exporter.  In  this  case,  we 
are  treating  all  of  DC  CHEM's  U.S.  sales 
as  CEP  sales  because  they  were  made  in 
the  United  States  by  DC  CHEM's  U.S. 
affiliate  on  behalf  of  DC  CHEM.  within 
the  meaning  of  section  772(b)  of  the  Act. 

We  based  the  CEP  on  the  packed 
delivered  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
added  duty  drawback  received  on 
imported  materials,  where  applicable, 
pursuant  to  section  772(c)(1)(B)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  for  billing  errors  and 
discounts.  We  also  made  deductions  for 
movement  expenses,  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
inland  freight,  foreign  brokerage  and 
handling,  international  freight,  marine 
insurance,  U.S.  customs  duties 
(including  U.S.  duties,  harbor 
maintenance  fees,  and  merchandise 
processing  fees),  U.S.  customs  brokerage 
charges,  U.S.  inland  freight  expenses 
(i.e.,  freight  from  port  to  warehouse  and 
freight  from  warehouse  to  the  customer), 
and  U.S.  warehousing  expenses.  In 
accordance  with  section  772(d)(1)  of  the 
Act  and  19  CFR  351.402(b),  we 
deducted  those  selling  expenses  ' 
associated  with  economic  activities 
occurring  in  the  United  States  related  to 
sales  to  an  unaffiliated  purchaser, 
including  direct  selling  expenses 
(imputed  credit  costs  and  other  direct 
selling  expenses),  and  indirect  selling 
expenses  (including  U.S.  inventory 
carrying  costs  and  other  indirect  selling 
expenses  incurred  in  the  United  States). 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amoiint  for  profit  to  arrive 
at  the  CEP.  In  accordance  with  section 
772(f)  of  the  Act,  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  DC  CHEM  and  its  affiliates  on  their 
sales  of  the  subject  merchandise  in  the 
United  States  and  the  foreign  like 
product  in  the  home  market  and  the 
profit  associated  with  those  sales- 


Normal  Value 

A.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  voliune  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  eqUal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
respondent's  voRune  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.'S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
the  respondent's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for  the 
respondent. 

B.  Affiliafed-Party  Transactions  and 
Arm's-Length  Test 

DC  CHEM  reported  sales  of  the 
foreign  like  product  to  affiliated  end- 
users.  To  test  whether  these  sales  to 
affiliated  customers  were  made  at  arm's 
length,  we  compared  the  prices  of  sales 
to  affiliated  and  unaffiliated  customers, 
net  of  all  movement  charges,  direct 
selling  expenses,  and  packing.  Where 
the  price  to  the  affiliated  party  was,  on 
average,  99.5  percent  or  more  of  the 
price  to  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
19  CFR  351.403(c).  Based  on  this 
analysis,  we  found  that  100  percent  of 
DC  CHEM's  sales  to  affiliates  in  the 
home  market  were  made  at  arm's  length. 

C.  Cost  of  Production  Analysis 

Based  on  our  analysis  of  an  allegation 
contained  in  the  petition,  we  found  that 
there  were  reasonable  groimds  to 
believe  or  suspect  that  sales  of  PVA  in 
the  home  market  were  made  at  prices 
below  their  cost  of  production  (COP). 
Accordingly,  pursuant  to  section  773(b) 
of  the  Act,  we  initiated  a  country- wide 
sales-below-cost  investigation  to 
determine  whether  sales  were  made  at 
prices  below  their  respective  COPs.  See 
Initiation  Notice,  67  at  FR  61594. 

1 .  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  sum  of  the  cost  of  materials  and    - 
fabrication  for  the  foreign  like  product, 
plus  an  amount  for  general  and 
administrative  expenses  (G&A), 
including  interest  expenses.  See  the 
"Test  of  Home  Market  Sales  Prices" 
section  below  for  treatment  of  home 
market  selling  expenses.  We  relied  on 
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the  COP  data  submitted  by  DC  CHEM. 
except  as  noted  below: 

•  We  revised  the  calculation  of  the 
G&A  expense  ratio  to:  (1)  Include  losses 
from  the  impairment  of  goodwill,  losses 
on  the  valuation  of  inventories, 
donations,  losses  on  the  disposal  of  non- 
current  assets,  losses  on  construction, 
and  losses  on  the  cancellation  of 
contracts;  (2)  exclude  the  cost  offsets 
taken  for  equity  gains  on  investments, 
duty  drawback,  rental  i/fcome  of  a 
training  institute,  and  other  non- 
operating  income;  and  (3)  exclude  gains 
and  losses  from  foreign  currency 
transactions  and  translation;  and 

•  We  revised  the  financial  expense 
ratio  to  only  include  the  amounts  for 
gains  and  losses  on  foreign  currency 
exchange  transactions  and  translation 
from  the  2001  consolidated  financial 
statements. 

For  further  discussion,  see  the 
memorandum  from  James  Balog  to  Neal 
Halper,  Director,  Office  of  Accounting, 
entitled  "Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliminary 
Determination."  dated  March  14,  2003. 

For  this  preliminary  determination, 
we  have  implemented  a  change  in 
practice  regarding  the  treatment  of 
foreign  exchange  gains  and  losses.  The 
Department's  previous  practice  was  to 
have  respondents  identify  the  source  of 
all  foreign  exchange  gains  and  losses 
(e.g.,  debt,  accounts  receivable,  accounts 
payable,  cash  deposits)  at  both  a 
consolidated  and  unconsolidated 
corporate  level.  At  the  consolidated 
level,  the  current  portion  of  foreign 
exchange  gains  and  losses  generated  by 
debt  or  cash  deposits  were  included  in 
the  interest  expense  rate  computation. 
At  the  unconsolidated  producer  level, 
foreign  exchange  gains  and  losses  on 
accounts  payable  were  either  included 
in  the  G&A  rate  computation,  or  under 
certain  circumstances,  in  the  cost  of 
manufacturing.  Gains  and  losses  on 
accounts  receivable  at  both  the 
consolidated  and  unconsolidated 
producer  levels  were  excluded  from  the 
COP  and  CV  calculations. 

Instead  of  splitting  apart  the  foreign 
exchange  gains  and  losses  as  reported  in 
an  entity's  financial  statements,  we  will 
normally  include  in  the  interest  expense 
computation  all  foreign  exchange  gains 
and  losses.  In  doing  so,  we  will  no 
longer  include  a  portion  of  foreign 
exchange  gains  and  losses  from  two 
different  financial  statements  (i.e.. 
consolidated  and  unconsolidated 
producer).  Instead,  we  will  only  include 
the  foreign  exchange  gains  and  losses 
reported  in  the  financial  statement  of 
the  same  entity  used  to  compute  each 
respondent's  net  interest  expense  rate. 


This  approach  recognizes  that  the  key 
measure  is  not  necessarily  what 
generated  the  exchange  gain  or  loss,  but 
rather  how  well  the  entity  as  a  whole 
was  able  to  manage  its  foreign  currency 
exposure  in  any  one  currency.  As  such, 
for  these  preliminary  results,  we 
included  all  foreign  exchange  gains  or 
losses  in  the  interest  expense  rate 
computation.  We  note  that  there  may  be 
unusual  circumstances  in  certain  cases 
which  may  cause  the  Department  to 
deviate  from  this  general  practice.  We 
will  address  exceptions  on  a  case-by- 
case  basis. 

As  this  is  a  change  in  practice,  we 
invite  the  parties  to  the  proceeding  to 
comment  on  this  issue. 

2.  Test  of  Home  Market  Sales  Prices 

On  a  product-specific  basis,  we 
compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  the  sale  prices 
were  below  the  COP.  The  prices  were 
exclusive  of  any  applicable  movement 
charges,  rebates,  and  direct  and  indirect 
selling  expenses.  In  determining 
whether  to  disregard  home  market  sales 
made  at  prices  less  than  their  COP.  we 
examined,  in  accordance  with  sections 
773(b)(1)(A)  and  (B)  of  the  Act.  whether 
such  sales  were  made:  (1)  Within  an 
extended  period  of  time  in  substantial 
quantities;  and  (2)  at  prices  which 
permitted  the  recovery  of  all  costs 
within -a  reasonable  period  of  time. 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product  are 
at  prices  less  than  the  COP.  we  do  not 
disregard  any  below-cost  sales  of  that 
product,  because  we  determine  that  in 
such  instances  the  below-cost  sales  were 
not  made  in  "substantial  quantities." 
Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  product 
during  the  POI  are  at  prices  less  than  the 
COP.  we  determine  that  in  such 
instances  the  below-cost  sales  represent 
"substantial  quantities"  within  an 
extended  period  of  time,  in  accordance 
with  section  773(b)(1)(A)  of  the  Act.  In 
such  cases,  we  also  determine  whether 
such  sales  were  made  at  prices  which 
would  not  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(1)(B)  of 
the  Act. 

We  found  that,  for  certain  specific 
products,  more  than  20  percent  of  DC 
CHEM's  home  market  sales  were  at 
prices  less  than  the  COP  and.  in 
addition,  such  sales  did  not  provide  for 
the  recovery  of  costs  within  a  reasonable 


period  of  time.  We  therefore  excluded 
these  sales  and  used  the  remaining 
sales,  if  any.  as  the  basis  for  determining 
NV.  in  accordance  with  section 
773(b)(1)  of  the  Act. 

D.  Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i).  to  the  extent  practicable, 
the  Department  will  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP  or  CEP.  Sales  are  made  at  different 
LOTs  if  they  are  made  at  different 
marketing  stages  (or  their  equivalent). 
See  19  CFR  351.412(c)(2).  Substantial 
differences  in  selling  activities  are  a 
necessary,  but  not  sufficient,  condition 
for  determining  that  there  is  a  difference 
in  the  stages  of  marketing.  Id.;  see  also 
Notice  of  Final  [^termination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  South 
Africa.  62  FR  61731,  61732  (Nov.  19, 
1997)  (Plate  from  South  Africa).  In  order 
to  determine  whether  the  comparison 
sales  were  at  different  stages  in  the 
marketing  process  than  the  U.S.  sales, 
we  reviewed  the  distribution  system  in 
each  market  (i.e.,  the  "chain  of 
distribution"),'*  including  selling 
functions,  class  of  customer  ("customer 
category"),  and  the  level  of  selling 
expenses  for  each  type  of  sale. 

Pursuant  to  section  773(a)(l)(B)(i)  of 
the  Act,  in  identifying  levels  of  trade  for 
EP  and  comparison  qiarket  sales  (i.e.. 
NV  based  on  either  home  market  or 
third  country  prices  ^ ).  we  consider  the 
starting  prices  before  any  adjustments. 
For  CEP  sales,  we  consider  only  the 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 
See  Micron  Technology,  Inc.  v.  United 
States,  Court  Nos.  00-1058.-1060  (Fed. 
Cir.  2001). 

When  the  Department  is  unable  to 
find  sales  of  the  foreign  like  product  in 
the  comparison  market  at  the  same  LOT 
as  the  EP  or  CEP-,  the  Department  may 
compare  the  U.S.  sale  to  sales  at  a 
different  LOT  in  the  comparison  market. 
In  comparing  EP  or  CEP  sales  at  a 
different  LOT  in  the  comparison  market, 
where  available  data  make  it 


<>The  marketing  process  in  the  United  States  and 
comparison  markets  begins  with  the  producer  and 
extends  to  the  sale  to  the  final  user  or  consumer. 
The  chain  of  distribution  between  the  two  may  have 
many  or  few  links,  and  the  respondent's  sales  occur 
somewhere  along  this  chain.  In  performing  this 
evaluation,  we  considered  the  narrative  responses 
of  the  respondent  to  properly  determine  where  in 
the  chain  of  distribution  the  sale  appears  to  occur. 

'  Where  NV  is  based  on  constructed  value  (CV), 
we  determine  the  NV  LOT  based  on  the  LOT  of  the 
sales  from  which  we  derive  selling,  general,  and 
administrative  expenses,  and  profit  for  CV.  where 
possible. 
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practicable,  we  make  an  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  Finally,  for  CEP  sales  only,  if 
an  NV  LOT  is  more  remote  from  the 
factory  than  the  CEP  LOT  and  there  is 
no  basis  for  determining  whether  the 
difference  in  LOTs  between  NV  and  CEP 
affected  price  comparability  (i.e.,  no 
LOT  adjustment  was  practicable),  the 
Department  shall  grant  a  CEP  offset,  as 
provided  in  section  773(a)(7)(B)  of  the 
Act.  See  Plate  from  South  Africa.  62  FR 
at  61732. 

We  obtained  information  from  DC 
CHEM  regarding  the  marketing  stages 
involved  in  making  the  reported  home 
market  and  U.S.  sales,  including  a 
description  of  the  selling  activities 
performed  by  DC  CHEM  and  its 
affiliates  for  each  channel  of 
distribution.  Regarding  the  home 
market.  DC  CPiEM  reported  home 
market  sales  through  only  one  channel 
of  distribution:  direct  sales  to  end-users 
and  distributors.  We  examined  the 
chain  of  distribution  and  the  selling 
activities  associated  with  sales  reported 
by  DC  CHEM  to  each  of  these  customer 
categories.  The  information  on  the 
record  demonstrates  that  DC  CHEM 
performs  the  same  selling  functions 
across  customer  categories.  See  DC 
CHEM's  response  to  the  Department's 
questionnaire,  dated  December  9,  2001. 
at  page  B— 22.  Based  on  our  analysis  of 
this  information,  we  find  that  only  one 
LOT  exists  in  the  home  market.^ 

In  the  U.S.  market.  DC  CHEM 
reported  CEP  sales  through  three 
chaimels  of  distribution.  DC  CHEM  also 
reported  that  it  performed  the  same 
selling  functions  for  all  U.S.  sales 
regardless  of  distribution  chaimel. 
Because  the  selling  functions  performed 
for  sales  through  each  channel  of 
distribution  were  essentially  the  same,  a 
finding  of  separate  LOTs  is  not 
warranted.^  Therefore,  we  determine 
that  DC  CHEM  made  sales  through  only 
one  LOT  in  the  U.S.  market. 

In  order  to  determine  whether  NV  was 
established  at  an  LOT  which  constituted 
a  more  advanced  stage  of  distribution 
than  the  LOT  of  the  CEP.  we  compared 
the  selling  functions  performed  for 
home  market  sales  with  those  performed 
with  respect  to  the  CEP  transaction, 
which  excludes  economic  activities 
occurring  in  the  United  States.  We 


'  Because  DC  CHEM  claimed  business  proprietary 
treatment  for  this  information,  we  are  unable  to 
discuss  it  further  here.  For  a  description  of  the 
selling  functions  in  question,  see  the  Concurrence 
Memorandum. 

'As  noted  above,  because  DC  CHEM  claimed 
business  proprietary  treatment  for  this  information, 
we  are  unable  to  discuss  it  further  here.  For  a 
description  of  these  selling  functions,  see  the 
Concurrence  Memorandum. 


found  that  DC  CHEM  performed 
essentially  the  same  marketing 
functions  when  selling  in  both  the  home 
market  and  the  United  States.  Therefore, 
we  determine  that  these  sales  are  at  the 
same  LOT  and  no  LOT  adjustment  is 
warranted.  Because  we  find  that  no 
difference  in  the  LOT  exists  between 
markets,  we  have  not  granted  a  CEP 
offset  to  DC  CHEM.  For  further 
discussion,  see  the  Concurrence 
Memorandum. 

E.  Calculation  of  Normal  Value  Based 
on  Comparison  Market  Prices 

We  calculated  NV  based  on  delivered 
prices  to  unaffiliated  customers  or 
prices  to  ai^liated  customers  that  we 
determined  to  be  at  arm's-length.  In 
accordance  with  our  practice,  for  DC 
CHEM's  local  export  sales,  we  also 
made  an  addition  to  home  market  price 
for  duty  drawback.  See,  e.g..  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Bar 
From  Korea  67  FR  3149.  3151  (Jan.  23. 
2002).  We  made  deductions  for  rebates, 
where  appropriate.  We  also  made 
deductions,  where  appropriate,  for 
movement  expenses,  including  inland 
freight  (plant  to  distribution  warehouse 
and  plant/warehouse  to  customer)  and 
warehousing  under  section 
773(a)(6)(B)(ii)  of  the  Act.  Pursuant  to 
section  773(a)(6)(C)(iii)  of  the  Act  and 
19  CFR  351.410.  we  also  made 
deductions  for  home  market  imputed 
credit  expenses  and  commissions.  In 
accordance  with  19  CFR  351.410(e).  we 
offset  home  market  commissions  by  the 
lesser  of  the  commission  amount  or  the 
amount  of  U.S.  indirect  selling  expenses 
because  DC  CHEM  incurred 
commissions  only  in  the  home  market. 

Furthermore,  we  made  adjustments 
for  differences  in  costs  attributable  to 
differences  in  the  physical 
characteristics  of  die  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act  and  19  CFR  351.411.  We  also 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Act  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  7fl2(i)  of  the 
Act,  we  will  verily  all  information  relied 
upon  in  making  our  final  determination. 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from 
Korea  entered,  or  v«thdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct    - 
the  Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  bond  equal  to 
the  weighted-average  amount  by  which 
the  NV  exceeds  the  CEP.  as  indicated  in 
the  chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 

Weighted- 
average 
margin 
percentage 

DC  Chemical  Company,  Ltd 

All  Ottiers 

8.06 
8.06 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  publication  of  this  noUce  to  parties  in 
this  proceeding  in  accordance  with  19 
CFR  351.224(b). 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  seven  days 
after  the  date  of  the  final  verification 
report  issued  in  this  proceeding. 
Rebuttal  briefe  must  be  filed  five  days 
from  the  deadline  date  for  case  briefs.  A 
list  of  authorities  used,  a  table  of 
contents,  and  an  executive  summary 4jf 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
simimaries  should  be  limited  to  five 
pages  total,  including  footnotes.  See  19 
CFR  351.309. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  briefs,  provided  that  such 
a  hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
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in  this  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  10  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participaints  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  See  19  CFR  351.310. 

We  will  make  our  final  determination 
no  later  than  135  days  after  the  date  of 
publication  of  this  preliminary 
determination,  pursuant  to  section 
735(a)(1)  of  the  Act. 

This  determination  is  published 
pursuant  to  sections  733(f)  and  777(i)  of 
the  Act. 

Dated:  March  14,  2003. 
)oseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  03-fi7,36  Filed  3-19-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-822] 

Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and 
Strip  in  Coils  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review  of  stainless  steel  sheet  and  strip 
from  Mexico. 

EFFECTIVE  DATE:  March  20,  2003. 
SUMMARY:  On  February  11,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  notice  of  final  results  of  the 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
from  Mexico  for  the  period  July  1,  2000 
through  June  30,  2001.  See  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR  6889 
(February  11,  2003).  We  are  amending 
our  final  determination  to  correct 
ministerial  errors  alleged  by  respondent 
and  petitioners.  . 


FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Scott  or  Robert  James,  AD/CVD 
Enforcement,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-2657  or  (202)  482- 
0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other  . 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  [e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  at 
subheadings:  7219.13.00.31, 
7219.13.00.51,  7219.13.00.71, 
7219.13.00.81,  7219.14.00.30. 
7219.14.00.65,  7219.14.00.90. 
7219.32.00.05,  7219.32.00.20. 
7219.32.00.25,  7219.32.00.35. 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35. 
7219.33.00.36.  7219.33.00.38. 
7219.33.00.42,  7219.33.00.44. 
7219.34.00.05,  7219.34.00.20. 
7219.34.00.25.  7219.34.00.30. 
7219.34.00.35.  7219.35.00.05. 
7219.35.00.15.  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10. 
7220.20.60.15.  7220.20.60.60. 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15. 
7220.20.70.60.  7220.20.70.80. 
7220.20.80.00.  7220.20.90.30. 
7220.20.90.60.  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 


merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  Sheet  and  strip 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled;  (2)  sheet  and  strip  that  is^t 
to  length;  (3)  plate  [i.e.,  flat-rolledi^ 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more);  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm);  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
pl-oducts  are  also  excluded  from  the 
scope  of  this  order.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  for 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
'disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  le^s.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
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of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  ft-om  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structxu-e  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1 .0  percent,  mangemese  of  no 
more  than  1 .0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  between  0.002  and  0.05  percent,  and 
total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12.000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Arnokrome  HI."  ^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight.  36  percent 
nickel,  18  percent  chromium.  and*46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  emd  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  conunonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 


S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight.  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."  ^ 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).'*  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 
weight.  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"G1N4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing. 


'  "Amokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Lxmipany. 
2  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 


3  "Durphynox  17"  is  a  trademark  of  Imphy.  S.A. 
■•This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


and  is  supplied  as.  for  example, 
"GIN6."5 

Amendment  to  Final  Results 

Ministerial  Error  Allegation  by 
Respondent 

On  February  10,  2003,  respondent 
ThyssenKrupp  Mexinox,  S.A.  de  C.V. 
(Mexinox)  timely  filed,  pursuant  to  19 
CFR  351.224(c)(2),  an  allegation  that  the 
Department  made  one  ministerial  error 
in  its  final  results.  Mexinox  states  the 
Department  recalculated  U.S.  indirect 
selling  expenses  (INDIRSU)  for  the  final 
results  by  midtiplying  the  revised 
indirect  selling  expense  ratio  by  the  net 
price,  which  was  calculated  as  gross 
unit  price  plus  billing  adjustments 
minus  rebates.  Mexinox  alleges  the 
Department  erred  in  its  recalculation  of 
INDIRSU  by  failing  to  deduct  early 
payment  discounts  from  gross  unit 
price.  Therefore,  Mexinox  requests  that 
the  Department  correct  this  error. 
Petitioners  submitted  no  rebuttal 
comments  to  this  clerical  error 
allegation. 

Department's  Position 

We  agree  with  Mexinox.  Mexinox 
calculated  its  indirect  selling  expense 
ratio  using  a  sales  denominator  net  of 
discounts  and  other  adjustments.  See, 
e.g.,  Mexinox's  May  8,  2002 
supplemental  questionnaire  response  at 
Attachment  C-36;  see  also  the  Mexinox 
USA  sales  reconciliation  in  Mexinox's 
July  17,  2002  supplemental 
questiormaire  response  at  Attachment 
A-39-A.  Although  we  revised  the 
indirect  selling  denominator  for  the 
final  results  by  deducting  raw  material 
sales,  the  denominator  remains  net  of 
discounts  and  other  adjustments.  Since 
the  sales  denominator  of  the  indirect 
selling  expense  ratio  is  net  of  discounts 
and  other  adjustments,  it  is  proper  to 
deduct  early  payment  discounts  from 
the  gross  unit  price  before  applying  the 
indirect  selling  expense  ratio.  Therefore, 
we  have  amended  our  final  results  by 
subtracting  early  payment  discounts 
from  the  gross  unit  price  in  our 
recalculation  of  U.S.  indirect  selling 
expenses.  See  line  2338  of  the  margin 
calculation  program. 

Ministerial  Error  Allegation  by 
Petitioners 

On  February  11,  2003,  Allegheny 
Ludlum,  AK  Steel  Corporation,  J&L 
Specialty  Steel,  Inc.,  Butler-Armco 
Independent  Union,  Zanesville  Armco 
Independent  Union,  and  the  United 
Steelworkers  of  America,  AFL-CIO/CLC 
(collectively,  petitioners)  timely  filed  a 


5  "0^4  Mo."  "GIN5"  and  "GINe "  are  the 
proprietary  grades  of  Hitachi  Metals  America.  Ltd. 
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ministerial  error  allegation.  Petitioners 
allege  that  for  sales  made  by  Mexinox's 
U.S.  affiliated  reseller.  Ken-Mac  Metals, 
Inc.  (Ken-Mac),  the  Department 
inadvertently  set  to  zero  further 
manufacturing  expenses  incurred  by 
Mexinox  USA.  Thus,  petitioners  request 
that  the  Department  correct  this  error  by 
removing  two  lines  of  code  from  the 
final  margin  calculation  program. 
Mexinox  did  not  comment  on  this 
ministerial  error  allegation. 

Department's  Position 

We  agree  with  petitioners.  In  our 
margin  calculation  program,  we 
calculated  U.S.  price  based  on  sales 
made  by  Mexinox  USA  and  Ken-Mac. 
Mexinox  reported  sales  made  by  these 
entities  in  two  separate  databases.  To 
append  the  two  databases  without  error, 
if  a  particular  variable  appeared  in  one 
database  but  not  the  other,  we  assigned 
a  value  of  zero  to  that  variable  in  the 
latter  database.  In  doing  so.  we 
erroneously  set  the  variables 
FURMANIU  and  FURMAN2U  to  zero 
when  introducing  the  database 
containing  Ken-Mac's  sales.  Because 
these  two  variables  are  not  unique  to  the 
Mexinox  USA  sales  listing  but  rather 
appear  in  the  Ken-Mac  sales  listing  as 
well,  they  should  not  have  been  set  to 
zero.  Thus,  we  have  amended  this  error 
by  removing  the  language  found  at  lines 
2372  and  2373  of  the  final  margin 
calculation  program. 

Amended  Final  Results  of  Review 

In  accordance  with  19  CFR 
351.224(e),  we  have  amended  the  final 
results  of  the  2000-2001  antidumping 
duty  administrative  review  of  stainless 
steel  sheet  and  strip  in  coils  from 
Mexico,  as  noted  above.  However,  the 
weighted-average  percentage  margin  for 
Mexinox  remains  unchanged  at  6.15 
percent. 

This  administrative  review  and  notice 
is  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Tariff  Act. 

Dated:  Marc:h  14.  2003. 
foseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  03-6734  Filed  3-l»-03;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

[I.D.031703C] 

Notice  of  Availability  of  the  National 
Coral  Reef  Action  Strategy  for  Public 
Comment 

agency:  National  Ocean  Service  (NOS). 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice:  request  for  public 
comment. 

summary:  The  Coral  Reef  Conservation 
Act  of  2000  requires  the  Administrator 
of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  to 
submit  to  the  Committee  on  Commerce, 
Science,  and  Transportation  of  the 
Senate  and  to  the  Conunittee  on 
Resources  of  the  House  of 
Representatives,  and  publish  in  the 
Federal  Register,  a  national  coral  reef 
action  strategy  (Strategy),  consistent 
with  the  purposes  of  the  Act. 

Pursuant  to  the  Act,  NOAA  has 
prepared  a  National  Coral  Reef  Action 
Strategy,  in  cooperation  with  the  U.S. 
Coral  Reef  Task  Force  (Task  Force), 
which  provides  a  statement  of  Goals  and 
Objectives,  implementation  plans,  and  a 
description  of  federal  funding  directly 
related  to  advancing  coral  reef 
conservation  each  fiscal  year.  The 
Strategy  is  intended  to  help  guide  and 
improve  U.S.  government  and  non- 
government efforts  to  conserve  coral 
reefs.  This  notice  announces  the 
availability  of  the  National  Coral  Reef 
Action  Strategy  for  use  in  implementing 
the  Coral  Reef  Conservation  Grant 
Program  and  public  review. 
DATES:  Comments  on  the  National  Coral 
Reef  Action  Strategy  must  be  received 
no  later  than  May  19,  2003. 
ADDRESSES:  Written  comments  and 
public  inspection  of  these  comments 
may  be  sent  to  NOAA  Coral  Reef 
Conservation  Program.  1305  East  West 
Highway,  NOS/ORR  10201,  Silver 
Spring.  MD  20910;  faxed  to  (301)-713- 
4389ror  emailed  to 
roger.b.griffis@noaa.gov.  Copies  of  the 
Strategy  are  available  from  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Griffis;  {301)-713-2989  extension 
115;  roger.b.griffis@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Coral  Reef  Action 
Strategy  was  produced  through 
extensive  consultation  with  the  federal, 
state,  territory  and  commonwealth 
members  of  the  Task  Force  and  its 


Working  Groups.  The  Coral  Reef 
Conservation  Act  of  2000  states  that  in 
developing  this  Strategy,  the  Secretary 
may  consult  with  the  Task  Force.  The 
Strategy  builds  on  the  existing  National 
Action  Plan  to  Conserve  Coral  Reefs, 
which  was  adopted  by  the  Task  Force  in 
2000  as  the  national  blueprint  for  U.S. 
action  to  address  the  coral  reef  crisis. 
The  Coral  Reef  Conservation  Act  of  2000 
also  establishes  a  Coral  Reef 
Conservation  Program  to  provide  grants 
of  financial  assistance  for  projects  that 
are  tonsistent  with  the  Strategy. 

The  Strategy  is  designed  to  track 
accomplishments  and  identify  priorities 
to  implement  the  goals  and  objectives  of 
the  Coral  Reef  Conservation  Act  and  the 
National  Action  Plan  to  Conserve  Coral 
Reefs.  The  Strategy  provides  partial 
summaries  of  accomplishment^  and 
needs  to  address  13  major  goals.  The 
intent  is  to  work  closely  with  the  Task 
Force,  other  partners,  and  the  public  to 
update  the  Strategy  annually  or  as 
needed  to  help  guide  future  actions. 

The  Task  Force  was  established  by 
Executive  Order  13089  in  1998  to  help 
lead  and  coordinate  U.S.  government 
efforts  (both  domestically  and 
internationally)  to  conserve  and  sustain 
coral  reef  ecosystems.  The  Task  Force  is 
co-chaired  by  the  Secretary  of 
Commerce  and  the  Secretary  of  the 
Interior,  and  includes  the  heads  of  1 1 
federal  agencies  and  the  Governors  of  7 
states,  territories  and  commonwealths 
with  coral  reef  management 
responsibilities. 

After  the  close  of  the  comment  period, 
NOAA  will  consider  the  comments 
received  during  review  and  possible 
revision  of  the  Strategy  in  the  future. 
The  Strategy  is  available  from  the  web 
site  www.coralreef.noaa.gov  or  from  see 
ADDRESSES. 

Authority:  Pub.  L  106-562. 

Dated:  February  26.  2003. 
lamison  S.  Hawkins, 
Acting  Assistant  Administrator,  Ocean 
Services  and  Coastal  Zone  Management. 
IFR  Doc.  03-6713  Filed  3-19-03;  8:45  am] 

BILUNG  CODE  3S1&-JE-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Coastal  Engineering  Research  Board 
(CERB)  Meeting 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
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Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dates  of  Meeting:  April  9,  2003. 

Place:  Sheraton  Gateway  Hotel 
Atlanta  Airport,  College  Park,  Georgia. 

Time:  10  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  John  W.  Morris  III,  Executive 
Secretary,  Coastal  Engineering  Research 
Board,  U.S.  Army  Engineer  Research 
and  Development  Center,  3909  Halls 
Ferry  Road,  Vicksburg.  Mississippi 
39180-6199. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Agenda:  An  Executive 
Session  of  the  CERB  will  be  held  April 
9,  2003.  Topics  to  be  discussed  will 
include  Section  227  Shoreline  Erosion 
and  Control  Demonstration  Projects  and 
Contracting  Process,  Regional  Sediment 
Management  (RSM)  Demonstration  and 
RSM  Research  and  Development,  Field 
Data  Collection  Programs  and 
Performance  of  Shore  Protection 
projects,  the  National  Shoreline 
Management  Study,  and  Coastal 
Louisiana. 

This  meeting  is  open  to  the  public, 
but  since  seating  capacity  of  the  meeting 
room  is  liinited,  advance  notice  of  intent 
to  attend,  although  not  required,  is 
requested  in  order  to  assure  adequate 
arrangements  for  those  wishing  to 
attend. 

|ohn  W.  Morris  III, 

Colonel.  Corps  of  Engineers,  Executive 

Secretary. 

[PR  Doc.  03-6700  Filed  3-19-03;  8:45  am] 

BILUNG  CODE  3710-61-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.21 5L] 

Office  of  Vocational  and  Adult 
Education— Smaller  Learning 
Communities  Program 

action:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2002. 

Purpose  of  Program:  On  January  8. 
2002,  President  George  W.  Bush  signed 
into  law  the  No  Child  Left  Behind  Act 
of  2001,  which  reauthorized  the  Smaller 
Learning  Communities  Program.  The 
purpose  of  the  Smaller  Learning 
Communities  Program  is  to  support 
academic  achievement  through 
awarding  competitive  grants  to  LEAs 
applying  on  behalf  of  large  public  high 
schools  for  the  planning  and 


implementation  or  expansion  of  small, 
safe,  and  successful  learning 
environments  in  large  public  high 
schools.  These  grants  are  authorized  by 
Title  V.  part  D.  subpart  4  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA)  (20  U.S.C.  7249),  as 
amended  by  Public  Law  107-110,  the 
No  Child  Left  Behind  Act  of  2001. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs),  including  schools 
funded  by  the  Bureau  of  Indian  Affairs 
(BIA  schools),  applying  on  behalf  of 
large  high  schools  are  eligible.  For 
purposes  of  this  program,  a  large  high 
school  is  defined  as  a  school  that 
includes  grades  11  and  12  and  enrolls 
at  least  1,000  students  in  grades  9  and 
above. 

Applications  Available:  March  20, 
2003. 

Deadline  for  Transmittal  of 
Applications:  May  19,  2003. 

Deadline  for  Intergovernmental 
flevi'ew.July  18.  2003. 

Estimated  Available  Funds: 
$135,000,000. 

Types  and  Ranges  of  Awards:  The  ; 
Secretary  will  award  both  planning  and 
implementation  grants  under  this 
competition.  In  an  effort  to  encourage 
systemic,  district-level  reform  efforts, 
the  Secretary  is  permitting  an  individual 
LEA  to  submit  a  maximum  of  one 
planning  grant  application  and  one 
implementation  grant  application  imder 
this  competition,  specifying  in  each 
application  which  high  schools  the  LEA 
intends  to  fund.  An  LEA  may  not  apply 
for  both  a  planning  and  implementation 
grant  on  behalf  of  the  same  high  school. 
A  high  school  may  only  be  included  in 
either  the  LEA's  planning  grant 
application  or  its  implementation  grant 
application.  Applicants  pursuing 
planning  grant  ftinds  must  not  yet  have 
developed  a  viable  plan  for  creating 
smaller  learning  communities  in  the 
schools  that  would  be  served  through 
the  grant.  To  apply  for  implementation 
grant  funds,  applicants  must  be 
prepared  either  to  implement  a  new 
smaller  learning  commimity  program 
within  each  targeted  high  school,  or  to 
expand  an  existing  smaller  learning 
community  program. 

For  a  one-year  planning  grant.  LEAs 
may  receive,  on  behalf  of  a  single 
school.  $25,000  to  $50,000  per  project. 
LEAs  applying  on  behalf  of  a  group  of 
eligible  schools  may  receive  up  to 
$250,000  per  planning  grant.  As  this 
program  is  designed  for  redesign  and 
improvement  efforts  at  the  individual 
school  level,  districts  must  stay  within 
the  minimum  and  maximum  school 
allocations  when  determining  their 
award  request.  In  addition,  in  order  to 
ensure  sufficient  planning  funds  at  the 


local  level,  LEAs  may  not  request  funds 
for  more  than  10  schools  under  a  single 
application. 

The  chart  below  provides  eligible 
ranges  for  awards  under  a  planning 
grant: 


Number  of  schools  in 
LEA  application 


Award  ranges 


One  school      '.. 

$25,000-50.000 

Two  schools 

$50,000-100.000 

Three  schools 

$75,000-150,000 

Four  schools  

8100,000-200.000 

Five  schools 

Six  schools      

$125,000-250.000 
$150,000-250.000 

Seven  schools  

$175,000-250.000 

Eight  schools  

Nine  schools  

$200,000-250,000 
$225,000-250,000 

Ten  schools      

$250,000 

In  previous  SLC  competitions, 
applicants  have  routinely  requested 
more  money  than  the  above  award 
ranges  dictate.  As  a  result,  plans 
submitted  to  the  Department  have 
included  any  number  of  activities  that 
could  only  be  made  possible  if  an 
applicant  received  a  funding  amount 
much  higher  than  intended  in  the  award 
range.  Based  on  this  experience,  the 
Department  will  fund  only  those 
applications  that  correctly  request  funds 
within  the  award  ranges  specified  in 
this  notice  for  both  planning  and 
implementation  grants.  Applicants 
requesting  funding  amounts  higher  than 
the  award  ranges  dictated  by  the 
number  of  schools  to  be  served  will  be 
declared  ineligible  and  will  not  receive 
funding.  Further,  schools  that  received 
support  through  planning  grants  in  the 
FY  2000  or  FY  2001  competition  are  not 
eligible  to  receive  support  through 
additional  planning  grants  under  this 
competition. 

For  a  three-year  implementation 
grant.  LEAs  may  receive,  on  behalf  of  a 
single  school.  $250,000  to  $500,000. 
LEAs  applying  on  behalf  of  a  group  of 
eligible  schools  may  request  up  to 
$2,500,000  per  implementation  grant. 
As  with  planning  grants,  districts  must 
stay  within  the  minimum  and  maximum 
school  allocations  when  determining 
their  group  award  request,  or  the 
Department  will  consider  the 
application  ineligible.  In  order  to  ensure 
sufficient  implementation  funds  at  the 
local  level.  LEAS  may  not  request  funds 
for  more  than  10  schools  under  a  single 
application. 

The  chart  below  provides  eligible 
ranges  for  awards  under  the 
implementation  grant: 


Numt)er  of  schools  . 
in  LEA  application 

Award  ranges 

One  school  

$250,000-500,000 

Two  schools 

500.000-1 ,000.000 
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Number  of  schools 
in  LEA  application 

Award  ranges 

Three  Schools  

Four  schools  

750,000-1.500,000 
1,000,000-2,000,000 

Five  schools 

1,250,000-2,500,000 

Six  schools     

1 ,500  000-2  500  000 

Seven  schools  

Eight  schools  

1,750,000-2.500,000 
2,000.000-2  500  000 

Nine  schools  

2,250.000-2,500.000 

Ten  schools  

2,500,000 

As  previously  noted,  LEAs  may  not 
apply  on  behalf  of  a  single  high  school 
in  more  than  one  application.  Schools 
that  benefited  from  FY  2000  or  FY  2001 
implementation  awards  are  not  eligible 
to  receive  additional  support  under  this 
competition. 

Applicants  should  note  that  the 
requirements  listed  in  this  notice  are 
material  requirements.  Please  note  that 
a  failure  to  comply  with  any  applicable 
program  requirement  (for  example, 
failure  to  reasonably  implement  the 
proposed  grant-funded  project)  may 
subject  a  grantee  to  administrative 
action,  including  the  imposition  of 
special  conditions  or  termination  of  the 
grant. 

Note:  The  si^e  of  awards  will  be  based  on 
a  number  of  factors.  These  factors  include  the 
.scope,  quality,  and  comprehensiveness  of  the 
proposed  program,  and  the  recommended 
range  of  awards  indicated  in  the  application. 

Estimated  Number  of  Awards:  The 
Secretary  anticipates  making 
approximately  100  new  planning  grant 
awards  and  approximately  100  new 
implementation  awards  under  this 
competition. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Project  Period:  Planning  grants  will 
fund  activities  up  to  12  months. 
Implementation  grants  will  fund 
activities  up  to  36  months. 
Understanding  the  unique  complexities 
of  implementing  program  that  affects 
a  school's  organization,  physical  design, 
curriculum,  instruction,  and  preparation 
of  teachers,  the  Secretary  anticipates 
awarding  the  entire  grant  amount  for 
implementation  projects  at  the  time  of 
the  initial  award.  This  will  provide  the 
applicant  with  the  capacity  to 
effectively  carry  out  the  comprehensive 
long-term  activities  involved  in  these 
projects. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CPR  parts  75,  77,  79.  80,  81,  82,  85, 
86,  97,  98,  and  99;  and  (b)  the 
regulations  in  the  notice  of  hnal 
priorities,  application  requirements,  and 
selection  criteria  for  FY  2002  as 


published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Priorities 

This  competition  gives  absolute  and 
competitive  priorities  to  applicants  that 
meet  the  conditions  outlined  in  the 
Notice  of  the  Final  Priorities  for  this 
program,  which  is  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  program  and  to 
download  an  application,  you  may 
access  the  SLC  program  Web  site  at 
http://www.ed.gov/offices/OVAE/HS/ 
SLCP/.  If  you  need  further  assistance 
and  need  to  speak  with  someone  in  the 
SLC  program,  you  may  contact  Karen 
Stratman  Clark,  by  phone  at  (202)  205- 
3779,  or  by  mail  330  C  Street,  SW., 
Room  5523,  Washington,  DC  20202. 
Requests  for  applications  may  also  be 
sent  by  fax  to  (202)  401^079. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  one  of  the  contact  persons 
listed  in  the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  either  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  any  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO);  toll 
bee,  at  1-888-293-6498;  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  7249. 
Dated:  March  14.  2003. 
Richard  La  Points, 

Acting  Assistant  Secretary,  Vocational  and 

Adult  Education. 

(PR  Doc.  03-6695  Filed  3-19-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education — Smaller  Learning 
Communities  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities, 
application  requirements,  and  selection 
criteria  for  Fiscal  Year  (FY)  2002. 

SUMMARY:  The  purpose  of  the  program  is 
to  promote  academic  achievement 
through  the  planning,  implementation, 
or  expansion  of  small,  safe,  and 
successful  learning  environments  in 
large  public  high  schools  through 
competitive  grants  to  local  educational 
,  agencies  (LEAs).  LEAs,  including 
schools  funded  by  the  Biu%au  of  Indian 
A^airs  (BIA  schools),  applying  on 
behalf  of  large  high  schools  are  eligible 
applicants.  For  the  purposes  of  this 
program,  a  large  high  school  is  defined 
as  a  school  that  includes  grades  1 1  and 
12  and  enrolls  at  least  1,000  students  in 
grades  9  and  above. 

The  Assistant  Secretary  for  Vocational 
and  Adult  Education  announces  final 
priorities,  application  requirements,  and 
selection  criteria  for  the  Smaller 
Learning  Commimities  (SLC)  program 
for  FY  2002.  The  Assistant  Secretary 
may  use  one  or  more  of  these  priorities 
for  competitions  in  later  years. 
EFFECTIVE  DATE:  These  priorities, 
application  requirements  and  selection 
criteria  are  effective  March  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  program  and  to 
download  a  grant  application,  you  may 
access  the  SLC  program  Web  site  at 
http://www.ed.gov/offices/OVAE/HS/ 
SLCP/.  If  you  have  questions  pertaining 
to  the  application,  need  further 
assistance  or  need  to  speak  with 
someone  in  the  SLC  program,  you  may 
contact  Karen  Stratman  Clark  at  (202) 
205-3779.  or  by  mail  at  330  C  Street, 
SW.,  Room  4423.  Washington,  DC  20202 
or  via  the  internet  at 
karen.clark@ed.gov.  Please  type  "SLC 
Notice  Correspondence"  as  the  subject 
line  of  your  electronic  message. 
Requests  for  applications  may  also  be 
sent  by  fax  to  (202)  401-4079. 

Individuals  who  use  the 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed 
above. 

Note:  This  notice  of  priorities,  application 
requirements,  and  selection  criteria  does  not 
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solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  notice  inviting 
applications  specifies  the  deadline  date  by 
which  applications  for  an  award  must  be 
mailed  or  hand-delivered  to  the  Department. 

SUPPLEMENTARY  INFORMATION: 

General 

The  No  Child  Left  Behind  Act  of  2001 
is  the  most  sweeping  reform  of  Federal 
education  policy  in  a  generation.  It  is 
designed  to  implement  the  President's 
agenda  to  improve  America's  public 
schools  by:  (1)  Ensuring  accountability 
for  results,  (2)  providing  unprecedented 
flexibility  in  the  use  of  Federal  funds  in 
implementing  education  programs,  (3) 
focusing  on  proven  educational 
methods,  and  (4)  expanding  educational 
choice  for  parents.  Since  the  enactment 
of  the  original  Elementary  and 
Secondary  Education  Act  in  1965,  the 
Federal  Government  has  spent  more 
than  $130  billion  to  improve  public 
schools.  Unfortunately,  this  investment 
in  education  has  not  yet  eliminated  the 
achievement  gap  between  well-off  and 
lower-income  students  or  between 
minority  students  and  non-minority 
students. 

In  implementing  the  No  Child  Left 
Behind  Act  of  2001,  the  U.S. 
Department  of  Education  has  developed 
a  strategic  plan  that  will  serve  as  the 
roadmap  for  all  Departmental  activities 
and  investments.  The  plan  specifically 
focuses  on,  among  other  areas, 
improving  the  performance  of  all  high 
school  students  and  holding  schools 
accountable  for  raising  the  academic 
achievement  level  of  all  students.  The 
Department  will  work  with  States  to 
ensure  that  students  attain  the  strong 
academic  knowledge  and  skills 
necessary  for  future  success  in 
postsecondary  education  and  adult  life. 
The  Department  will  encourage  students 
to  take  more  rigorous  covurses,  especially 
in  the  areas  of  math  and  science.  In 
addition,  the  Department  of  Education 
is  committed  to  ensuring  that  our 
Nation's  schools  are  safe  environments 
conducive  to  learning. 

One  strategy  that  holds  promise  for 
improving  the  academic  performance  of 
our  Nation's  young  people  is  the 
establishment  of  smaller  learning 
communities  as  components  of 
comprehensive  high  school 
improvement  plans.  The  problems  of 
large  high  schools  and  the  related 
question  of  optimal  school  size  have 
been  debated  for  the  last  40  years  and 
is  of  growing  interest  today. 
Approximately  70  percent  of  American 
high  schools  enroll  1,000  or  more 
students;  nearly  50  percent  of  high 


school  students  attend  schools  enrolling 
more  than  1,500  students.  Some 
students  attend  schools  enrolling  as 
many  as  4,000  to  5,000  students. 

While  the  research  to  date  on  school 
size  is  largely  non-experimental,  there  is 
a  growing  body  of  evidence  that 
suggests  that  smaller  schools  may  have 
advantages  over  larger  schools.  Research 
suggests  that  the  positive  outcomes 
associated  with  smaller  schools  stem 
from  the  schools'  ability  to  create  close, 
personeil  environments  in  which 
teachers  can  work  collaboratively,  with 
each  other  and  with  a  small  set  of 
students,  to  challenge  students  and 
support  learning.  A  variety  of  structures 
and  operational  strategies  are  thought  to 
provide  important  supports  for  smaller 
learning  environments;  some  data 
suggest  that  these  approaches  offer 
.  substantial  advantages  to  both  teachers 
and  students  (Ziegler  1993;  CaroU  1994). 

The  Smaller  Learning  Communities 
program  is  authorized  under  Title  V, 
Part  D,  Subpart  4  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA)  (20  U.S.C.  7249),  as  amended  by 
Pub.  L.  107-110.  the  No  Child  Left 
Behind  Act  of  2001. 

Structiiral  changes  for  recasting  large 
schools  as  a  set  of  smaller  learning 
communities  are  described  in  the 
Conference  Report  for  the  Consolidated 
Appropriations  Act,  2000  (Pub.  L.  106- 
113,  H.R.  Conference  Report  No.  106- 
479,  at  1240  (1999)).  Such  methods 
include  establishing  small  learning 
clusters,  "houses,"  career  academies, 
magnet  programs,  and  schools-within-a- 
school.  Structural  changes  are  necessary 
but  not  sufficient  to  ensure  that  the 
reorganization  will  result  in  improved 
academic  performance.  It  is  also 
necessary  to  define  a  set  of  operational 
considerations  that  describe  what 
learning  looks  like  in  the  restructured 
smaller  learning  community:  For 
example,  strategies  that  complement  a 
restructured  large  high  school  should 
include  at  a  minimum  a  focus  on  a 
rigorous  academic  course  of  study. 
Other  activities  may  include:  freshman 
transition  activities,  advisory  and  adult 
advocate  systems,  academic  teaming, 
multi-year  groupings,  "extra  help"  or 
accelerated  learning  options  for  students 
or  groups  of  students  entering  below 
grade  level,  and  other  innovations 
designed  to  create  a  more  personalized 
high  school  experience  for  students  and, 
thus,  improve  student  achievement. 

Prospective  applicants  are  encouraged 
to  review  the  program  Web  site  for  non- 
regulatory  guidance  and  information 
about  current  grantees,  and  to  review  a 
successful  application  that  received 
fiscal  year  2001  funding  at:  http:// 
www.ed.gov/offices/OVAE/HS/SLCP/. 


Discussion  of  Priority  or  Priorities 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  one  or  more  of  these -priorities,  we 
invite  applications  through  a  notice  in  the 
Federal  Register.  When  inviting  applications 
we  designate  each  priority  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  competitive 
priorit>'  (34  CFR  75.105{c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competrtive  priority  over  an  application 
of  comparable  merit  that  does  not  meet 
the  priority  (34  CFR  75.105{c)(2)(ii)). ' 

Invitational  priority:  Under  an 
invitational  priority  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

IVdiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rules.  Section  437(d)(1)  of  the  General 
Education  Provisions  Act  (GEPA). 
however,  allows  the  Secretary'  to  exempt 
from  this  requirement  rules  governing 
the  first  competition  under  a  new  or 
substantially  revised  program  authority 
(20  U.S.C.  1232(d)(1)).  This  competition 
is  the  first  Smaller  Learning 
Communities  competition  under  the 
program  as  reauthorized  by  Public  Law 
107-110.  the  No  Child  Left  Behind  Act 
of  2001  and.  therefpre,  qualifies  for  this 
exemption.  The  Secretary,  in 
accordance  with  section  437(d)(1)  of 
GEPA,  exercises  his  authority  to  waive 
public  comment  in  order  to  ensure 
timely  grant  awards.  These  rules  will 
apply  to  the  FY  2002  grant  competition 
only. 

Absolute  Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  priority  to 
applications  in  which  the  following 
conditions  are  met:  (1)  The  applicant 
will  place  students  in  smaller  learning 
communities  based  on  student/parent 
choice  or  through  random  assignment — 
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consistent  with  the  statute,  students 
may  not  be  placed  according  to  ability 
or  any  other  measure,  and  not  pursuant 
to  testing  or  other  judgments;  and  (2) 
The  application  must  address  the 
following  instructional  or  operational 
issues: 

a.  How  the  applicant  will  provide  a 
common  core  of  rigorous  academic 
courses  tied  to  standards; 

b.  A  process  that  the  applicant  will 
use  for  distribution  of  highly  qualified 
teachers  among  SLXUs  in  the  school  and 
strategies  for  improving  teacher  content 
knowledge; 

c.  Explicit  strategies  for  providing 
assistance  for  struggling  students:  and 

d.  Strategies  for  securing  widespread 
staff,  community,  and  parent  support  for 
the  initiative. 

The  Secretary  will  fund  only 
applicants  that  meet  the  absolute 
priority  described  above  and  that  meet 
all  of  the  other  requirements  for  this 
competition  described  elsewhere  in  this 
notice  and  in  the  accompanying  notice 
inviting  applications  for  new  awards  for 
fiscal  year  2002. 

Note:  Applicants  must  clearly  identify  the 
proposed  grant-funded  smaller  learning 
community  in  their  application. 

Competitive  Preference  Priority  (up  to  5 
points) 

In  addition  to  the  points  to  be 
awarded  under  the  selection  criteria  for 
both  planning  and  implementation 
grants,  the  Secretary  proposes  to  award 
additional  points  to  an  application  from 
an  LEA  applying  on  behalf  of  a  high 
school  that  has  failed  to  achieve 
adequate  yearly  progress  for  two  or 
more  consecutive  years,  as  defined  by 
section  1 1 11  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001.  LEAs  applying  on  behalf  of 
one  or  more  than  one  school  will  be 
awarded  additional  competitive 
preference  points  (up  to  five  points) 
proportionate  to  the  number  of  schools 
in  the  application  that  meet  the  criterion 
above.  For  example,  an  LEA  applying  on 
behalf  of  five  schools  would  be  awarded 
the  maximum  of  five  points  if  all  five 
schools  meet  the  criterion.  An  LEA 
applying  on  behalf  of  five  schools 
would  be  awarded  three  out  of  a 
possible  five  points  if  only  three  of  the 
schools  meet  the  criterion. 

Application  Requirements 

The  Secretary  announces  the 
following  application  requirements  for 
the  Smaller  Learning  Communities 
program.  A  discussion  of  each 
requirement  follows.  These 
requirements  are  in  addition  to  the 


content  that  all  Smaller  Learning 
Communities  grant  applicants  must 
include  in  their  applications  as  required 
by  the  program  statute  imder  Title  V, 
Part  D,  Subpart  4,  Section  5441(b)  of  the 
Elementary  and  Secondary  Education 
Act.  A  discussion  of  each  requirement 
follows: 

A.  Proof  of  Eligibility 

To  be  considered  for  funding,  LEAs 
must  include  for  each  eligible  school 
included  in  the  application  the  name  of 
the  eligible  school  and  the  number  of 
students  enrolled  in  the  school. 
Enrollment  must  be  based  upon  data 
from  the  current  school  year  or  from  the 
most  recently  completed  school  year. 
LEAs,  including  schools  funded  by  the 
BIA,  applying  on  behalf  of  schools  that 
are  still  being  constructed  and  do  not 
have  an  active  student  enrollment  at  the 
time  of  application  are  not  eligible 
under  this  program. 

B.  Types  and  Ranges  of  Awards 

The  Secretary  will  award  both 
planning  and  implementation  grants 
under  this  competition.  In  an  effort  to 
encourage  systemic,  district-level  reform 
efforts,  the  Secretary  is  permitting  an 
individual  LEA  to  submit  only  one 
planning  grant  application  and  one 
implementation  grant  application  imder 
this  competition,  specifying  in  each 
application  which  high  schools  the  LEA 
intends  to  fund.  An  LEA  may  not  apply 
for  both  a  planning  and  implementation 
grant  on  behalf  of  the  same  high  school. 
A  high  school  may  only  be  included  in 
either  the  LEA's  planning  grant 
application  or  its  implementation  grant 
application.  Applicants  pursuing 
planning  grant  funds  must  not  yet  have 
developed  a  viable  plan  for  creating 
smaller  learning  communities  in  the 
schools  that  would  be  served  through 
the  grant.  To  apply  for  implementation 
grant  funds,  applicants  must  be 
prepared  either  to  implement  a  new 
smaller  learning  community  program 
within  each  targeted  high  school,  or  to 
expand  an  existing  smaller  learning 
community  program. 

For  a  one-year  planning  grant,  LEAs 
may  receive,  on  behalf  of  a  single 
school,  $25,000  to  $50,000.  LEAs 
applying  on  behalf  of  a  group  of  eligible 
schools  may  receive  up  to  $250,000  per 
plaiuiing  grant.  As  this  program  is 
designed  for  redesign  and  improvement 
efforts  at  the  individual  school  level, 
districts  must  stay  within  the  minimum 
and  maximum  school  allocations  when 
determining  their  award  request.  In 
addition,  in  order  to  ensure  sufficient 
planning  funds  at  the  local  level,  LEAs 
may  not  request  funds  for  more  than  10 
schools  imder  a  single  application. 


The  chart  below  provides  eligible 
ranges  for  awards  under  a  planning 
grant: 


Number  of  sctrools  in 
LEA  application 

Award  ranges 

One  sctiool  

$25,000-$50.000 

Two  schools 

50,000-100.000 

Three  schools 

75,000-150,000 

Four  schools  

100,000-200,000 

Five  schools 

125,000-250,000 

Six  schools    

150,000-250  000 

Seven  schools 

175.000-250.000 

Eight  sctKX)is  ..-. 

200.000-250,000 

Nine  schools 

225.000-250,000 

Ten  schools  

250.000 

In  previous  SLC  competitions, 
applicants  have  routinely  requested 
more  money  than  the  above  award 
ranges  dictate.  As  a  result,  plans 
submitted  to  the  Department  have 
included  any  number  of  activities  that 
could  only  be  made  possible  if  an 
applicant  received  a  funding  amount 
much  higher  than  intended  in  the  award 
range.  Based  on  this  experience,  the 
Department  will  fund  only  those 
applications  that  correctly  request  funds 
within  the  award  ranges  specified  in 
this  notice  for  both  planning  and 
implementation  grants.  Applicants 
requesting  funding  amounts  higher  than 
the  award  ranges  dictated  by  the 
number  of  schools  to  be  served  will  be 
declared  ineligible  and  will  not  receive 
funding.  Further,  schools  that  received 
support  through  planning  grants  in  the 
FY  2000  or  FY  2001  competition  are  not 
eligible  to  receive  support  through 
additional  planning  grants  under  this 
competition. 

For  a  three-year  implementation 
grant,  LEAs  may  receive,  on  behalf  of  a 
single  school,  $250,000  to  $500,000. 
LEAs  applying  on  behalf  of  a  group  of 
eligible  schools  may  request  up  to 
$2,500,000  per  implementation  grant. 
As  with  planning  grants,  districts  must 
stay  within  the  minimum  and  maximiun 
school  allocations  when  determining 
their  grsup  award  request,  or  the 
Department  will  consider  the 
application  ineligible.  In  order  to  ensure 
sufficient  implementation  funds  at  the 
local  level,  LEAs  may  not  request  funds 
for  more  than  10  schools  under  a  single 
application. 

The  chart  below  provides  eligible 
ranges  for  awards  under  the 
implementation  grant: 


Numt)er  of  schools  in 
LEA  application 

Award  ranges 

One  school 

$250,000-$500,000 

Two  schools 

500  000-1  000  000 

Three  schools 

750.000-1,500,000 

Four  schools  

1 ,000.000-2,000,000 

Five  schools 

1.250.000-2.500.000 
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Numtier  of  schools  in 
LEA  application 

Award  ranges 

Six  schools     

1.500,000-2,500.000 

Seven  schools  

1,750,000-2,500.000 

Eight  schools  

Nine  schools   

2,000,000-2.500.000 
2.250.000-2.500,000 

Ten  sctiools  

2,500.000 

As  previously  noted,  LEAs  may  not 
apply  on  behalf  of  a  single  high  school 
in  more  than  one  japplication.  Schools 
that  benefited  bom  FY  2000  or  FY  2001 
implementation  awards  are  not  eligible 
to  receive  additional  support  under  this 
competition. 

Applicants  should  note  that  the 
requirements  listed  in  this  notice  are 
material  requirements.  Please  note  that 
a  failure  to  comply  with  any  applicable 
program  requirement  (for  example, 
failure  to  reasonably  implement  the 
proposed  grant-funded  project)  may 
subject  a  grantee  to  adniinistrative 
action,  including  the  imposition  of 
special  conditions  or  termination  of  the 
grant. 

C.  Project  Period 

Planning  grants  will  fund  activities  up 
to  12  months.  Implementation  grants 
will  fund  activities  up  to  36  months. 

Note:  Applicants  for  multi-year  awards 
must  provide  detailed,  yearly  budget 
information  for  the  total  grant  period 
requested.  Understanding  the  unique 
complexities  of  implementing  a  program  that 
affects  a  school's  organization,  physical 
design,  curriculum,  instruction,  and     , 
preparation  of  teachers,  the  Secretary 
anticipates  awarding  the  entire  grant  amount 
for  implementation  projects  at  the  time  of  the 
initial  award. 

D.  Page  Limits 

Applicants  should  limit  the   ' 
application  narrative  to  no  more  than  25 
double-spaced  pages  using  the  following 
standards: 

•  A  page  is  8.5"  x  11",  on  one  side 
only; 

•  The  page  limit  includes  all 
narrative,  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  charts,  tables,  figures,  and 
graphs.  Charts,  tables,  figures,  and 
graphs  may  be  single-spaced; 

•  The  font  should  be  12-point  or 
larger; 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 
Assistance  Form  (424);  the  SLC  cover 
page;  the  Budget  information  Form  (ED 
524)  and  attached  itemization  of  costs; 
any  other  required  or  supplementary 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  the  table  of  contents;  the 
one-page  abstract  (which  should 


precede  the  narrative  section  and 
provide  enrollment  data  for  each 
eligible  high  school  and  a  short 
description  of  the  project);  or 
appendices.  Appendices  used  should 
relate  directly  to  the  selection  criteria 
and  project  activities.  Pages  should  be 
numbered. 

E.  Application  and  Reporting 
Requirements  Related  to  Expected 
Outcomes 

For  both  planning  and 
implementation  grants,  applicants  must 
describe  their: 

(a)  Project  activities,  including 
measurable  goals,  objectives  and 
timelines;  and 

(b)  Indicators  to  gauge  progress 
toward  meeting  project  objectives. 

In  addition,  the  Secretary  requires 
implementation  grantees  to  collect  data 
that  address  the  performance  indicators 
for  this  program,  in  order  for  them  to 
produce  annual  performance  reports. 
These  reports  will  document  the 
grantees'  yearly  progress  toward 
expected  project  objectives.  The 
Secretary  will  use  these  reports  to 
measure  the  success  of  each  grantee's 
project,  as  well  as  the  effects  of  the 
Smaller  Learning  Communities  program 
nationwide.  A  copy  of  thp  Smaller 
Learning  Communities  Annual 
Performance  Report  form  for 
implementation  grantees  is  included  in 
the  application  package.  Planning 
grantees  will  be  required  to  submit  a 
performance  report,  including  their 
implementation  plan,  at  the  end  of  their 
project. 

Applicants  for  an  implementation 
grant  must  submit  initial  baseline  data 
for  each  student  outcome  measure 
described  below.  Baseline  data  should 
come  from  either  the  current  or  previous 
school  year.  Applicants  must  report 
these  data  as  an  appendix.  Upon 
notification  of  award,  implementation 
grantees  will  be  required  to  submit 
student  outcome  data  for  all 
participating  schools  for  three  years 
preceding  the  baseline  year  within  forty- 
five  days  of  the  award  date. 

Required  student  outcome  measures 
include: 
I.  Student  Achievement 

(a)  Whether  the  schools  achieved 
adequate  yearly  progress,  as  such 
term  is  defined  under  Title  I.  Part 
A  of  the  Elementary  and  Secondary 
Education  Act;  and 

(b)  The  percentage  and  number  of 
students  taking  the  SAT  and  ACT, 
and  their  average  scores; 

n.  Academic  Rigor  and  Student 
Retention 
(a)  The  number  of  students  who  take 
courses  for  which  they  receive  both 


high  school  and  college  credit, 
including  AP  or  International 
Baccalaiu«ate  courses;  and 
Cb)  The  overall  reported  average  daily 
attendance  for  October. 
III.  School  Climate 

(a)  The  number  of  incidents  of  student 
violence  and  alcohol  and  drug  use; 

(b)  The  nxmiber  of  expulsions, 
suspensions,  or  other  serious 
disciplinary  actions;  and 

(c)  The  number  of  students  involved 
in  extracurricular  activities. 

Applicants  for  implementation  grants 
who  do  not  provide  initial  baseline  data 
on  the  student  outcome  measures 
indicated  above  will  be  declared 
ineligible  and  will  not  receive  funding. 

Note:  Percentages  may  be  used  in  place  of 
number  of  students  where  appropriate. 

F.  Definitions 

(a)  Definitions  in  EDGAR— Definitions 
defined  in  34  CFR  77.1  are  applicable  to 
this  program. 

(b)  Other  definitions — The  following 
definitions  also  apply  to  this  program: 

BIA  school  is  a  school  operated  or 
supported  by  the  Bureau  of  Indian 
Affairs. 

A  group  of  schools  is  two  or  more 
schools  that  each  meet  the  definition  of 
a  large  high  school. 

A  large  high  school  is  an  entity  that 
includes  grades  11  and  12  and  has  an 
enrollment  of  1 ,000  or  more  students  in 
grades  9  and  above. 

Selection  Criteria 

The  following  selection  criteria  will 
be  used  to  evaluate  applications 
submitted  for  plaiming  and 
implementation  grants.  Please  note: 

(a)  The  maximum  score  for  both 
planning  and  implementation  grants  is 
110  points.  The  additional  10  points 
will  be  awarded  to  those  applicants  that 
respond  to  the  competitive  preference 
described  earlier  in  the  notice. 

(b)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

Planning  Grants 

(a)  Need  for  the  project.  (10  points) 
In  determining  the  need  for  the 
proposed  project,  the  Department  will 
consider  the  extent  to  which  the 
applicant: 

(1)  Describes  and  dociunents  evidence 
of  the  applicant  schools'  need  for  the 
proposed  restructuring  of  the  school 
learning  enviromnent.  Need  may  be 
demonstrated  by  such  factors  as:  Low 
student  achievement  scores;  number  of 
students  enrolled;  low  attendance;  low 
graduation  rates;  and  high  dropout  rates; 
incidents  of  violence,  drug  and  alcohol 
use,  and  disciplinary  actions; 
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percentage  of  students  who  have  limited 
English  proficiency,  come  from  low- 
income  families,  or  are  otherwise 
disadvantaged;  evidence  of  achievement 
gaps  among  student  populations;  or 
other  need  factors  as  identified  by  the 
applicant.  (5  points) 

(2)  Documents  how  the  creation  of 
smaller  learning  communities  will 
address  the  nature  and  magnitude  of 
specific  gaps  or  weaknesses  in  both 
structural  and  operational  services, 
infrastructure,  or  opportunities  within 
the  learning  environment.  (5  points) 

(b)  Foundation  for  planning.  (30 
points) 

In  determining  the  merit  of  the 
proposed  process  for  developing  its 
smaller  learning  communities  plan,  the 
Department  will  consider  the  extent  to 
which  the  applicant: 

(1)  Provides  evidence  on  how  the 
applicant  has  involved  and  secured  the 
support  of,  and  will  continue  to  involve 
and  secure  the  support  of,  teachers, 
administrators,  and  other  pertinent  staff 
within  each  school  to  be  restructured  in 
the  planning  process,  particularly  those 
teachers  and  other  staff  who  will  be 
directly  affected  by  the  implementation 
plan.  (10  points) 

(2)  Provides  evidence  on  how  the 
applicant  has  involved  and  secured,  and 
will  continue  to  involve  and  secure,  the 
support  of  individuals  within  the 
broader  local  community  (such  as 
parents,  institutions  of  higher 
education,  businesses,  employers,  and 
conununity  organizations,  including 
local  non-profit  agencies,  faith-based 
organizations,  and  other  service 
organizations)  in  the  planning  process. 
(5  points) 

(3)  Provides  evidence  on  how  the 
proposed  effort  aligns  with  the  State's 
education  reform  efforts  and  State,  or, 
when  applicable,  industry  standards.  (5 
points) 

(4)  Describes  the  applicant's  approach 
for  identifying  and  utilizing  evidence- 
based  practices,  particularly  practices 
that  are  grounded  in  "scientiHcally- 
based  research"  as  defined  in  section 
9101(37)  of  the  Elementary  and 
Secondary  Education  Act,  in  designing 
the  structural  and  operational  changes 
necessary  to  accomplish  the  desired 
change  in  the  learning  environment.  (10 
points) 

(c)  Feasibility  and  soundness  of  the 
planning  process.  (40  points) 

In  determining  the  feasibility  and 
soundness  of  the  applicant's  planning 
process,  the  Department  will  consider 
the  extent  to  which  the  applicant: 

(1)  Proppses  a  process  for  developing 
a  plan  that,  within  a  three-year  grant 
period,  will  result  in  identification  of 
the  structural  changes  necessary  to 


create  smaller  learning  communities, 
assign  all  students  to  a  smaller  learning 
community  within  the  school(s),  and 
describe  the  method  the  school(s)  will 
use  to  place  students  in  a  smaller 
learning  community.  (10  points) 

(2)  Proposes  a  feasible  and  sound 
process  to  conduct  research  and  plan  for 
the  development  of  smaller  learning 
communities  that  address  the 
operational  and  instructional 
considerations  needed  to  facilitate 
student  achievement.  These 
considerations  include  a  common  core 
of  rigorous  academic  coursework  and  a 
clear,  sequenced  program  of  study, 
appropriate  teacher  assignment  and 
professional  development,  strategies  for 
assisting  struggling  students,  and 
strategies  for  ensuring  school,  district 
and  community  engagement  and 
support.  (15  points) 

(3)  Proposes  a  process  for  developing 
a  plan  that  would  ensure  appropriate 
autonomy  of  the  smaller  learning 
communities  in  their  administrative  and 
managerial  relationship  to  the 
governance  structure  of  the  high 
school(s)  and  the  local  school  district, 
including  other  Federal  grants  and  how 
those  programs  will  come  together  to 
produce  a  comprehensive  and 
successful  smaller  learning 
commimities  project.  (10  points) 

(4)  Proposes  a  process  for  developing 
a  plan  that  includes  quantifiable  goals, 
objectives,  and  timelines  for 
implementing  structures  and 
operational  strategies  needed  for  the 
implementation  of  smaller  learning 
communities,  and  phasing  them  in  over 
the  period  of  the  grant,  addresses 
evidence  of  achievement  gaps  within 
student  populations,  and  identifies  key 
personnel  who  are  (qualified  to 
undertake  project  activities.  (5  points) 

(d)  Conunitment  of  resources  to  the  ' 
planning  effort.  (20  points) 

In  determining  the  commitment  of 
resources  to  the  planning  process,  the 
Department  will  consider  the  extent  to 
which  the  applicant: 

(1)  Requests  a  budget  that  adequately 
supports  the  proposed  activities. 
Expenditures  on  equipment  and 
administrative  costs  should  be  limited. 
(10  points) 

(2)  Provides  evidence  that  the 
administrators  of  the  district  and 
school(s)  understand  and  are  committed 
to  the  smaller  learning  community 
concept,  and  to  the  inclusion  of  rigorous 
academic  courses  in  smaller  learning 
communities  and  propose  to  integrate 
project  planning  activities  with  local 
policy  and  to  use  other  State,  local,  and 
Federal  funds  to  ensure  sustainability  of 
efforts  after  Federal  support  ends.  (10 
points) 


Implementation  Grants 

(a)  Need  for  the  project.  (10  points) 
In  determining  tiie  need  for  the 

proposed  project,  the  Secretary  will 
consider  the  extent  to  which  the 
applicant: 

U)  Describes  and  documents  evidence 
of  the  applicant  schools'  need  for 
implementation  funds  and  how  a 
smaller  learning  communities  approach 
will  facilitate  improved  student 
learning.  Need  may  be  demonstrated  by 
such  factors  as:  student  achievement 
scores  and  enrollment;  attendance  and 
dropout  rates;  incidents  of  violence, 
drug  and  alcohol  use,  and  disciplinary 
actions;  percentage  of  students  who 
have  limited  English  proficiency,  come 
from  low-income  families,  or  are 
otherwise  disadvantaged;  or  other  need 
factors  as  identified  by  the  applicant.  (5 
points) 

(2)  Describes  and  documents  the 
nature  and  magnitude  of  specific  gaps  or 
weaknesses  in  current  school  services, 
infrastructure,  or  opportunities  and  how 
the  proposed  project  will  address  these 
gaps  and  weaknesses.  (5  points) 

(b)  Foundation  for  implementation. 
(25  points) 

In  determining  the  quality  of  the 
implementation  plan,  the  Department 
will  consider  the  extent  to  which  the 
applicant: 

(1 )  Provides  evidence  of  the 
involvement  and  support  of  teachers, 
administrators,  and  other  pertinent  staff 
within  each  school  in  the  planning, 
development,  and  implementation  of 
the  proposal,  particularly  those  teachers 
who  will  be  directly  affected  by  the 
implementation  plan.  (5  points) 

(2)  Provides  evidence  of  how  the 
applicant  has  involved  and  secured,  and 
will  continue  to  involve  and  secure,  the 
on-going  support  of  stakeholders  within 
the  broader  local  community  (such  as 
parents,  institutions  of  higher 
education,  businesses,  employers,  and 
community  organizations,  including 
local  non-profit  agencies,  faith-based 
organizations,  and  other  service 
organizations)  in  the  planning  process. 
(5  points) 

(3)  Provides  evidence  of  how  the 
proposed  effort  aligns  with  State 
education  reform  efforts  designed  to 
increase  student  achievement  (5  points); 
and 

(4)  Provides  evidence  of  how  the 
applicant  has  identified  and  used 
evidence-based  practices  in  the 
development  of  structural  and 
operational  strategies  for  creating 
smaller  learning  communities  designed 
to  improve  student  achievement.  (10 
points) 

Note:  Implementation  grant  applicants  who 
received  planning  grants  under  either  the  FY 


2000  or  the  FY  2001  SLC  competition  are 
further  required  to  describe  the  impact  of  the 
funded  planning  activities  on  their 
implementation  plan.  Further,  such 
applicants  should  note  that  the  Secretary  will 
review  both  the  expenditure  rates  and  the 
progress  achieved  of  SLC  planning  grantees 
requesting  implementation  funds. 

(c)  Project  design.  (30  points) 
In  determining  the  quality  of  the 
design  of  the  project  the  Department 
will  consider  the  extent  to  which  the 
applicant: 

(1)  Proposes  both  structural  and 
operational  changes  that  result  in  the 
establishment  of  smaller  learning 
communities  designed  to  improve  the 
academic  performance  of  participating 
students.  "These  changes  may  include, 
but  are  not  limited  to,  development  of 
programs  of  study  that  include  rigorous 
academic  coursework,  freshman 
transition  activities,  and  innovations  to 
create  a  more  personalized  and  safe 
learning  environment.  The  applicant 
clearly  defines  the  proposed  smaller 
learning  community,  including  the 
structures  and  strategies  to  be 
implemented,  the  grade  levels  or  ages  of 
the  students  who  will  participate  and 
the  rationale  and  research  base 
supporting  the  applicant's  contention 
that  these  particular  structures  are  likely 
to  be  effective  in  raising  achievement 
and  helping  all  students  make  more 
informed  choices  about  postsecondary 
education  and  longer-term  career 
options.  (10  points) 

(2)  Provides  evidence  that  decisions 
about  how  students  will  be  placed  in 
the  smaller  learning  community  or 
communities  will  be  made  based  on 
student/parent  choice  or  random 
assignment.  The  applicant  provides 
assurances  that  placement  by  smaller 
learning  community  will  not  be  based 
on  ability,  testing  or  other  judgments  or 
any  other  measure,  and  describes  the 
process  for  making  smaller  learning 
community  student  assignments.  The 
applicant  also  assures  that,  by  the  end 
of  the  three-year  grant  period,  all 
students  will  be  assigned  to  a  smaller 
learning  community  structure  within- 
the  school(s).  (5  points) 

(3)  Describes  the  applicant's 
operational  strategies  for  improving  the 
learning  enviroiunent  including  (1)  the 
conunon  academic  core  curriculum  and 
standards,  (2)  how  teachers  will  be 
assigned  to  SLCs  and  provided  with 
appropriate  content  and  knowledge 
specific  to  smaller  learning  community 
implementation,  (3)  strategies  for 
assisting  struggling  students,  and 
strategies  for  securing  and  maintaining 
widespread  staff,  community  and  parent 
buy-in.  (10  points) 


(4)  Documents  the  administrative  and 
managerial  relationship  of  the  smaller 
learning  communities  to  the  governance 
structure  of  the  high  school(s)  and  the 
local  school  district,  including  the 
LEA'S  operation  of  other  Federal  grants, 
and  demonstrates  a  commitment  to 
sustain  the  smaller  learning  community 
structures  beyond  the  period  covered  by 
the  Federal  smaller  learning 
commuHities  grant.  The  applicant  must 
describe  the  timeline  and  milestones  for 
implementing  the  proposed  structures 
and  strategies  and  for  phasing  them  in 
over  the  period  of  the  grant.  (5  points) 

(d)  Feasibility  of  the  plan.  (15  points) 
In  determining  the  feasibility  of  the 

implementation  plan,  the  Department 
will  consider  the  extent  to  which  the 
applicant: 

(1)  Provides  a  budget  that  adequately 
supports  the  proposed  activities.  In 
addition,  items  in  the  budget  must 
clearly  reflect  the  proposed  goals  and 
objectives  in  the  application.  (5  points) 

(2)  Provides  evidence  that  the 
proposed  project  will  provide  high- 
qusdity  professional  development  for 
teachers  in  their  academic  content  areas 
as  well  as  professional  development  for 
other  pertinent  staff,  to  enable  them  to 
improve  classroom  instruction  and 
target  instruction  to  helping  all  students 
meet  challenging  academic  content 
standards.  This  professional 
development  must  be  aligned  with  the 
goals,  curriculimi,  and  evidence-based 
instructional  practices  of  the  proposed 
smaller  learning  communities.  (5  points) 

(3)  Provides  evidence  of,  or  proposes, 
an  ongoing  partnership  with  an  external 
technical  assistance  provider.  (5  points) 

(e)  Quality  of  the  project  evaluation. 
(10  points) 

In  determining  the  quality  of  the 
applicant's  project  evaluation  plan,  the 
Department  will  consider  the  extent  to 
which  the  applicant: 

(1)  Descrioes  the  overall  evaluation 
strategy,  including  the  applicant's  plan 
to  contract  with  an  independent,  third- 
party  evaluator  and  the  measures  that 
evaluator  will  use  to  determine  (a) 
progress  of  implementation  and  (b) 
changes  in  student  outcomes,  especially 
student  achievement,  both  school-wide 
and  disaggregated  by  the  population 
categories  identified  in  section 
llll(b)(3)(C)(xiii)  of  the  Elementary  and 
Secondary  Education  Act;  (5  points) 

(2)  Describes  the  method  of  collecting 
and  reporting  the  required  data  for  the 
Aimual  Performance  Reports  to  the 
Department  of  Education  (2  points);  and 

(3)  Describe  how  the  proposed  project 
will  address  the  school's  efforts  to  make 
adequate  yearly  progress  as  defined  in 
section  1111  of  the  Elementary  and 
Secondary  Education  Act  and  how 


information  gleaned  from  student 
assessments,  and  used  in  adequate 
yearly  progress  determination,  will  be 
used  for  project  improvement  within  the 
school.  (3  points) 

(f)  Adequacy  of  resources.  (10  points) 
In  determining  the  adequacy  of 
resources,  the  Department  will  considef 
the  extent  to  which  the  applicant: 

(1)  Focuses  grant  expenditures  on 
activities  that  directly  affect  the 
structural  and  operational  changes 
needed  to  establish  SLCs  that  will 
endure  beyond  the  life  of  the  grant,  and 
how  the  applicant  will  limit 
expenditures  on  equipment  and 
administrative  costs.  (5  points) 

(2)  Documents  qualifications  and 
availability  of  project  personnel 
responsible  for  implementing  the 
project  plan,  and  the  amount  of  time 
they  will  dedicate  to  this  effort.  (5 
points) 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  Executive     ' 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership'  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://wwvi-.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://access.gpo.gov/nara/ 
index.html. 

(Catalogue  of  Federal  Assistance  Number: 
84.215L  Smaller  Learning  Communities 
program) 

Applicable  Program  Regulations:  34 
CFR  parts  75,  77,  79,  80,  81,  82,  85,  86, 
97,  98,  and  99. 
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Program  Authority:  20  U.S.C.  7249. 
Dated:  March  14,  2003. 
Richard  La  Pointe, 

Acting  Assistant  Secretary.  Vocational  and 

Adult  Education. 

(FR  Doc.  03-6699  Filed  3-19t-03;  8:45  am] 

BH.UNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Wallula-McNary  Transmission  Line 
Project  and  Wallula  Power  Project 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  for  the  Wallula- 
McNary  Transmission  Line  Project  and 
Wallula  Power  Project,  based  on  the 
Final  Environmental  Impact  Statement 
{DOE/EIS-0330.  August  2002).  BPA  has 
decided  to  implement  its  portion  of  the 
proposed  action  identihed  in  the  Final 
EIS,  which  includes  interconnection 
with  the  Federal  Columbia  River 
Transmission  System  (FCRTS)  of  a 
power  plant  that  Wallula  Generation 
LLC  (Wallula  LLC)  has  proposed  to 
construct.  The  interconnection  would 
be  accomplished  through  the 
construction  of  a  new  transmission  line 
and  substation,  and  negotiation  of 
interconnection  and  transmission 
agreements  with  Wallula  LLC  or  its 
successor. 

ADDRESSES:  Copies  of  the  ROD  and  EIS 
may  be  obtained  by  calling  BPA  toll-free 
at  l-88»-276-7790.  The  ROD  and  EIS 
Summary  are  also  available  on  the 
Transmission  Business  Line  Web  site  at 
http://www.transmission.bpa.gov/ 
projects. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Rose,  Bonneville  Power 
Administration— KEC-4.  P.O.  Box  3621, 
Portland,  Oregon  97208-3621;  toll-free 
telephone  number  1-800-282-3713;  fax 
number  503-230-5699;  or  e-mail 
dlrose@bpa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  Wallula  Project  is  a  1,300- 
megawatt  (MW)  natural-gas-fired, 
combined-cycle  turbine  power  plant 
that  Wallula  LLC  is  planning  to 
construct  on  a  site  near  the  Columbia 
River  in  Walla  Walla  County, 
Washington,  approximately  eight  miles 
south  of  the  City  of  Pasco.  BPA  will 
construct  a  new  5.1-mile,  500-kilovolt 
(kV)  transmission  line  to  interconnect 
the  Wallula  Project  with  the  FCRTS  and 


the  new  Smiths  Harbor  Substation, 
where  the  interconnection  will  be 
located.  The  new  substation  will  be 
located  adjacent  to  the  existing  500-kV 
Lower  Monumental-McNary 
transmission  line,  which  is  a  part  of  the 
FCRTS.  Power  generated  by  the  Wallula 
Project  will  be  made  available  for 
purchase  in  the  wholesale  power 
market. 

Wallula  LLC  has  also  requested  firm 
transmission  service  be  available  on  the 
FCRTS  to  John  Day  and  Big  Eddy 
Substations.  The  proposed  action 
evaluated  in  the  EIS  included  an 
additional  28  miles  of  500-kV  line  that 
was  expected  to  be  needed  for  firm 
transmission  service  to  John  Day  and 
Big  Eddy.  The  need  for  the  28-mile 
segment  of  line  diminished  as  other 
proposed  generation  projects  that 
requested  firm  transmission  on  existing 
transmission  lines  werp  cancelled  or  put 
on  hold.  This  has  resulted  in  adequate 
transmission  capacity  for  Wallula 
Project  service  becoming  available  on 
the  existing  Lower  Monimiental-McNary 
line.  Although  construction  of  all 
project  components  and  negotiation  of 
contract  agreements  were  originally 
expected  to  be  completed  by  Fall  of 
2004.  the  current  schedule  is  uncertain. 

For  BPA,  implementing  the  proposed 
action  involves  offering  contract  terms 
to  Wallula  LLC  or  its  successor  for 
interconnecting  the  Wallula  Project  into 
the  FCRTS  and  providing  firm 
transmission  service  to  John  Day  and 
Big  Eddy  Substations.  Under  these 
contracts,  BPA  will  construct,  operate, 
and  maintain  the  necessary 
interconnection  facilities  (including  the 
new  transmission  line  and  substation) 
and  integrate  power  from  the  Wallula 
Project  into  the  FCRTS.  Firm 
transmission  service  will  require 
transmission  capacity  be  available  on 
the  existing  Lower  Monumental-McNary 
transmission  line.  All  practicable  means 
to  avoid  or  minimize  environmental 
harm  firam  the  alternative  selected  have 
been  adopted  and  will  be  implemented 
in  accordance  with  Appendix  A  of  the 
Final  EIS,  Revised  Mitigation  Measures. 

Issued  in  Portland,  Oregon,  on  March  10, 
2003. 

Stephen ).  Wright, 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc.  03-6690  Filed  3-19-03;  8:45  am) 

BtLUNO  COOe  e450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-077] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

March  14.  2003. 

Take  notice  that  on  March  12,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Fourth  Revised 
Sheet  No.  20C;  Fourth  Revised  Sheet 
No.  20E;  Fourth  Revised  Sheet  No.  20F; 
and  Fourth  Revised  Sheet  No.  20G,  with 
an  effective  date  of  March  1 ,  2003. 

Columbia  Gulf  states  that  it  is  filing 
these  tariff  sheets  to  comply  with  the 
Commission's  orders  approving 
negotiated  rate  agreements  in  Docket 
Nos.  RP96-389-052,  055.  060  and  067. 
Columbia  Gulf  states  that  the  instant 
filing  contains  revised  tariff  sheets 
reflecting  the  rate  effective  on  March  1 , 
2003. 

Columbia  Gulf  states  that  it  has  served 
copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wvtrw.ferc.gov  using  the  "FERRIS'* 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  March  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6727  Filed  3-19-03;  8:45  am] 

BILUtMS  COOE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Nos.  CP03-41-000  and  CP03-43- 
000] 

Dominion  Transmission,  Inc.,  Texas 
Eastern  Transmission,  LP;  Notice  of 
Site  Visit 

March  14,  2003. 

On  Monday,  March  24,  2003,  the 
Federal  Energy  Regulatory  Commission 
(FERC)  staff  will  conduct  a  site  visit  of 
Dominion  Transmission,  Inc.'s  (DTI) 
Mid-Atlantic  Expansion  Project  and 
Texas  Eastern  Transmission,  L.P.'s 
(Texas  Eastern)  Dominion  Expansion 
Project.  DTI's  project  would  be  in 
Wetzel  County,  West  Virginia;  Greene 
and  Franklin  Counties,  Pennsylvania; 
and  Loudoun  and  Fauquier  Coimties, 
Virginia.  Texas  Eastern's  project  would 
be  in  Greene,  Fayette,  Somerset,  Fulton, 
and  Franklin  Counties,  Pennsylvania. 

We  will  meet  at  these  locations,  at  the 
specified  times  and  dates,  to  visit  the 
identified  portions  of  the  projects: 

Monday,  March  24, 2003  at  1:30  p.m. 

Location:  Simon's  Market. 

Address:  Route  20. 

Town:  Pine  Grove,  WV  20419. 

Contact:  For  DTI:  Bob  Pastorik,  304-627- 
3458. 

Itinerary:  DTI's  proposed  Mockingbird  Hill 
Compressor  Station  site  in  Wetzel  County, 
West  Virginia;  and  DTI's  existing  Crayne 
Compressor  Station  in  Greene  County, 
Pennsylvania. 

Tuesday,  March  25,  2003,  8  a.m. 

Location:  BP/7-11  Gas  Station. 

Address:  Route  21W  on  the  northeast 
corner  of  the  intersection  with  Route  79. 

Town:  Waynesburg,  PA. 

Contact:  For  Texas  Eastern:  Dana  Rogers, 
877-626-7410. 

Itinerary:  Texas  Eastern's  proposed 
Waynesburg  Discharge  pipeline  segments  1 
and  2  in  Greene  and  Fayette  Counties, 
Pennsylvania;  and  possibly  portions  of  Texas 
Eastern's  proposed  Uniontown  Discharge 
pipeline  segment  in  Somerset  County, 
Pennsylvania. 

Wednesday,  March  26,  2003,  8  a.m. 

Location:  Somerset  Ramada. 

Address:  215  Ramada  Road. 

Toivn:  Somerset,  PA  15501. 

Contact:  For  Texas  Eastern:  Dana  Rogers, 
877-626-7410. 

Itinerary:  Texas  Eastern's  proposed 
Uniontown  Discharge  pipeline  segment  in 
Somerset  County,  Pennsylvania;  Texas 
Eastern's  proposed  Bedford  Discharge 
pipeline  segment  in  Fulton  and  Franklin 
Counties,  Pennsylvania;  and  DTI's  existing 
Chambersburg  Compressor  Station  in 
Franklin  County,  Pennsylvania. 

Thursday,  March  27,  2003, 8  a.m. 

Location:  Leesburg  Compressor  Station. 


Address:  40620  Consolidated  Lane. 

Town:  Leesburg,  VA  20175, 

Contact:  For  DTI:  Wayne  Burkhammer, 
703-327-4163. 

Itinerary:  DTI's  existing  Leesburg 
Compressor  Station,  Loudoun  County, 
Virginia;  and  DTI's  proposed  Quantico 
Compressor  Station,  Fauquier  County, 
Virginia. 

For  further  information  call  the  Office  of 
External  Affairs,  at  (202)  502-8004  or  (866) 
208-3372. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6722  Filed  3-19-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-300-000] 

KO  Transmission  Company;  Notice  of 
Tariff  Filing 

March  14,  2003. 

Take  notice  that  on  March  11,  2003, 
KO  Transmission  Company  (KOT) 
tendered  for  fiUng  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Thirteenth  Revised  Sheet  No.  10,  with  a 
proposed  effective  date  of  April  1,  2003. 

KO  Transmission  states  that  the 
purpose  of  the  filing  is  to  revise  its  fuel 
retainage  percentage  consistent  with 
section  24  of  the  General  Terms  ana 
Conditions  of  its  Tariff.  According  to 
KO  Transmission,  Columbia  Gas 
Transmission  Corporation  (Columbia) 
operates  and  maintains  a  portion  of  KO 
Transmission  facilities  pursuant  to  the 
Operating  Agreement  referenced  in  its 
Tariff  at  Original  Sheet  No.  7.  KO 
Transmission  explains  that,  pursuant  to 
the  Operating  Agreement,  Columbia 
retains  certain  volumes  associated  with 
gas  transported  on  behalf  of  KO 
Transmission.  Columbia  has  notified 
KO  Transmission  that  under  terms  of 
the  Operating  Agreement,  KO 
Transmission  will  be  subject  to  a  1.05% 
retainage.  Accordingly,  KO 
Transmission  states  that  the  instant 
filing  tracks  this  fuel  retainaee. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wiviv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing''  link. 
Comment  Date:  March  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6726  Filed  3-19-03;  8:45  am] 

BHJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  CP01-441-O01]  * 

Norttiem  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

March  14,  2003. 

Take  notice  that  on  March  10,  2003, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  proposed  to  be  effective  on 
February  21,  2003: 

Fifth  Revised  Volume  No.  1 
8  Revised  Sheet  No.  4 

Original  Volume  No.  2 

32  Revised  Sheet  No.  lA  • 

First  Revised  Sheet  No.  1965 

Northern  states  that  the  above  ^ 
referenced  sheets  represent  cancellation 
of  Rate  Schedule  X-107  from  Northern's 
Original  Volume  No.  2  FERC  Gas  Tariff, 
and  the  associated  deletions  from  the 
Table  of  Contents  in  Northern's  Volume 
Nos.  1  and  2  tariffs. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission,- 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
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regulations.  All  such  protests  must  be 
filed  on  or  before  March  20.  2003. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-6721  Filed  3-19-03;  8:45  am) 

BILLING  COOC  SMT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-59-000] 

Questar  Pipeline  Company;  Notice  of 
Application 

March  14.  2003. 

Take  notice  that  on  March  5,  2003. 
Questar  Pipeline  Company,  (Questar), 
filed  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  requesting 
authority  to  abandon  natural-gas 
transportation  service  provided  to  Mid- 
Power  Resource  Corporation  under 
Questar's  Rate  Schedule  X-34  to 
Original  Volume  No.  3  of  its  FERC  Gas 
Tariff.  This  service  agreement  has  been 
inactive  since  April  3,  2002,  and  will 
never  be  re-activated.  A  Termination 
Agreement  between  Mid-Power  and 
Questar  was  signed  with  an  effective 
date  of  March  1,  2003.  evidencing 
agreement  of  both  parties  to  the 
proposed  termination. 

Questar  requests  expedited 
consideration  of  its  request  that 
authority  to  abandon  the  rate  schedule 
may  be  effective  March  1 ,  2003.  Questar 
states  that  it  does  not  propose  to 
construct  or  abandon,  any  facilities  in 
conjimction  with  this  hling. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  sections 
385.314  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
March  21,  2003.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-6723  Filed  3-19-03:  8:45  am] 

MLLmO  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGOa-43-000,  et  al.] 

Bowie  Power  Station,  et  al.;  Electric 
Rate  and  Corporate  Filings 

March  13,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Bowie  Power  Station,  LLC 

(Doclcet  No.  EG03-43-0001 

Take  notice  that  on  March  7,  2003, 
Bowie  Power  Station,  LLC  (Bowie),  a 
Delaware  limited  liability  company  with 
its  principal  place  of  business  at  4350 
East  Camelback  Road,  Suite  B-150, 
Phoenix,  Arizona,  85018,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations.  Bowie 
describes  the  application  as  an 
amendment  of  its  application  filed  in 
Docket  No.  EG03-39-000. 

Bowie  states  that  it  owns  and, 
following  completion  of  construction, 
will  operate  a  nominal  1000  MW  power 


generation  facility  located  in  Cochise 
County,  Arizona  (the  Facility).  Electric 
energy  produced  from  the  Facility  will 
be  sold  by  Bowie  to  the  wholesale 
power  market. 
Comment  Date:  April  3,  2003. 

Z.  California  Power  Exchange 
Corporation 

[Docket  No.  ER02-2234-0081 

Take  notice  that  on  March  10,  2003. 
the  California  Power  Exchange 
Corporation  made  a  filing  to  comply 
with  the  Commission's  February  25, 
2003,  Order  in  this  proceeding  (102 
FERCl  61,208). 

Comment  Date:  March  31,  2003. 

3.  Allegheny  Power 

(Docket  No.  ER0,3-30,9-002l 

Take  notice  that  on  March  10,  2003, 
Allegheny  Power  (Allegheny)  filed 
revised  sheets  to  the  unexecuted 
Interconnection  and  Operating 
Agreement  (Agreement)  with  Duke 
Energy  Fayette.  LLC  (Duke)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  on  December 
19,  2002.  The  purpose  of  this  filing  is 
to  comply  with  the  Commission's 
"Order  Conditionally  Accepting 
Interconnection  Service  Agreement  and 
Interconnection  and  Operating 
Agreement  and  Rejecting  Amendment 
To  Interconnection  Agreement"  issued 
in  the  above-referenced  proceedings  on 
February  7,  2003  (Order),  102  FERC  H 
61,161. 

Allegheny  Power  states  that  copies  of 
the  filing  were  served  on  Duke,  the 
interested  state  commissions  and  on  all 
parties  listed  on  the  official  service  list 
to  this  proceeding. 

Comment  Date:  March  31.  2003. 

4.  Southern  California  Edison  Company 

[Docket  Nos.  ER03-338-001J 

Take  notice  that  on  March  10.  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  revised  rate 
sheet  for  its  Transmission  Owner  Tariff, 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  6.  The  purpose  of  this  filing 
is  to  comply  with  the  Commission's 
February  21,  2003,  Order  in  Docket  No. 
ER03-338-000. 

SCE  state  that  copies  of  this  filing 
were  served  on  the  parties  listed  on  the 
Service  List  in  Docket  No.  Er03-338- 
000. 

Comment  Date:  March  31,  2003. 

5.  ManChief  Power  Company,  L.L.C. 

[Docket  No.  ER03-438-0011 

Take  notice  that  on  March  10,  2003, 
ManChief  Power  Company,  L.L.C. 
(ManChief  Power)  filed  amendments  to 
its  market-based  rate  authority  proposal. 


ManChief  Power  states  that  it  is  the 
owner  of  a  generating  plant  located  near 
Brush,  Colorado  that  sells  its  output  to 
Public  Service  Company  of  Colorado 
under  a  negotiated  long-term  power 
purchase  agreement.  The  tariff  had  been 
shared  by  ManChief  Power  with  Fulton 
Cogeneration  Associates,  L.P.  with 
whom  ManChief  Power  previously  was, 
but  is  no  longer,  affiliated. 

Comment  Date:  March  ai,  2003. 

6.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ERO3-603-OO0I 

Take  notice  that  on  March  10,  2003, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
revisions  to  its  revised  retail  tariff  leaves 
for  retail  transmission  service  relating  to 
NYSEG's  Retail  Access  Program  and 
Economic  Development  Power  service. 
NYSEG's  tariff  sheets  for  electric  retail 
access  were  filed  previously  in  Docket 
No.  EROO-316-000. 

NYSEG  states  that  copies  of  the  filing 
have  been  served  on  the  parties  listed 
on  the  Service  List  for  EROO-316-000. 
The  New  York  State  Public  Service 
Commission,  New  York  Power 
Authority  (NYPA)  and  NYPA  Economic 
Development  Power  customers  have 
also  been  served  with  copies  of  the 
filing. 

Comment  Date:  March  31,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  conunent  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  Unk. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encoiuages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-6724  Filed  3-19-03;  8:45  ami 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PF03-1-000J 

Ei  Paso  Corporation;  Notice  of  Pre- 
Filing  Environmental  Review  and 
Scoping  for  the  Cheyenne  Plains 
Pipeline  Project  and  Request  for 
Comments  on  Environmental  Issues 

March  14,  2003. 

The  Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission) 
staff  has  begun  a  pre-filing 
environmental  review  for  El  Paso 
Corporation's  (El  Paso)  planned 
Cheyenne  Plains  Pipeline  Project.'  El 
Paso  is  planning  a  380-mile-long,  30- 
inch-diameter  natural  gas  pipeline 
which  would  extend  from  northeastern 
Colorado  into  western  Kansas.  This 
project  is  currently  in  an  early  design 
stage.  As  a  stakeholder  in  this  process, 
we  invite  you  to  assist  us  in  our  review. 
Specifically,  you  can  provide  us  with 
written  comments  which  identify 
potential  environmental  impacts  of 
constructing  and  operating  the  project. 

The  Commission  staff  is  currently 
planning  to  prepare  an  environmental 
impact  statement  (EIS)  for  El  Paso's 
project^.  This  HS  will  be  used  by  the 
Conunission  in  its  decision-making 
process  to  determine  whether  or  not  the 
project  is  in  the  public  convenience  and 
necessity. 

ff  you  are  an  affected  property  owner 
receiving  this  letter,  you  may  be 


'  The  El  Paso  Corporation  would  actually  file 
with  the  Commission  an  application  under  a  new 
subsidiary  to  construct  the  Cheyenne  Plains  Project. 
The  Cheyenne  Plains  Gas  Pipeline  Company  has 
recently  been  formed  by  its  parent  corporation,  El 
Paso.  El  Paso  has  also  indicated  that  the  new 
facilities  would  be  operated  by  Colorado  Interstate 
Gas  Company  (CIG),  also  a  subsidiary  of  El  Paso. 
After  the  certificate  application  is  filed,  we  will 
refer  to  the  proponent  of  the  project  as  Cheyenne 
Plains  Pipeline  Company. 

2  El  Paso's  preliminary  environmental 
information  for  this  project  is  filed  in  Docket  No. 
PF03-1-000.  El  Paso's.certificate  application  would 
be  given  a  "CP"  docket  number  filing  designation 
when  it  is  filed  with  the  Commission.  This 
application  should  fall  under  section  7(c)  of  the 
Natural  Gas  Act  and  part  157  of  the  Commission's 
regulations. 


contacted  by  an  El  Paso  representative 
about  the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
planned  facilities.  You  may  have 
already Jbeen  contacted  by  El  Paso  about 
the  Cheyenne  Plains  Pipeline  Project,  or 
may  have  attended  the  Open  Houses 
recently  sponsored  by  El  Paso  in 
February  2003.  El  Paso  would  seek  to 
negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
filed  with  the  Commission  and  is 
ultimately  approved,  that  approval 
conveys  with  it  the  right  of  eminent 
domain.  Therefore,  if  easement     ^^  - 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condenmation  proceedings  in 
accordance  with  state  law. 

A  preliminary  route  has  been 
established  by  El  Paso,  however,  if 
minor  reroutes  or  variations  are  required 
to  avoid  or  minimize  impacts  to  certain 
features  on  yoiu  property,  this  is  your 
opportunity  to  assist  us  and  El  Paso  in 
identifying  those  specific  areas  of 
concern  on  your  property.  Provided  as 
Appendix  2  is  a  Fact  Sheet  for  your 
information.  It  includes  information  on 
how  to  contact  El  Paso.  It  also  further 
describes  the  Commission's  National 
Environmental  Policy  Act  (NEPA)-pre- 
filing  process. 

El  Paso  has  initiated  a  Public 
Participation  Plan  to  provide  a  means  of 
communication  for  participating 
stakeholders  and  has  established  a  toll- 
free  telephone  number  for 
communicating  vydth  El  Paso 
representatives  (1-877-598-5263).  See 
Appendix  2  for  additional  information 
on  how  to  contact  El  Paso.  If  you  have 
any  further  questions  for  El  Paso 
regarding  its  planned  project,  we 
encourage  you  to  contact  their 
representatives  to  answer  yoiu 
questions  and  address  your  concerns. 

This  notice  is  being  mailed  to 
landowners  whose  properties  are 
currently  within  the  Cheyenne  Plains 
Pipeline  Project's  200-foot-wide  corridor 
along  the  plaimed  route;  Federal,  State, 
and  local  government  agencies;  elected 
officials;  environmentsd  and  public 
interest  groups;  Native  American  tribes; 
and  local  libraries  and  newspapers.  We 
encourage  government  representatives 
to  notify  their  constituents  of  this 
planned  action  and  encourage  them  to 
comment  on  their  areas  of  concern. 

The  Commission  is  the  lead  Federal 
agency  for  conducting  the 
environmental  review,  pursuant  to 
NEPA.  The  following  State  and  Federal 
agencies  and  organizations  have  agreed 
to  participate  in  this  pre-filing  process: 

U.S.  Forest  Service,  Pawnee  National 
Grasslands; 
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National  Park  Service,  Long  Distance 
Trails  Office; 

U.S.  Fish  and  Wildlife  Service, 
Kansas  and  Colorado  Field  Offices; 

U.S.  Anny  Corps  of  Engineers, 
Colorado  and  Kansas  Districts; 

Kansas  State  Historic  Preservation 
Office; 

Colorado  State  Historic  Preservation 
Office; 

Kansas  Department  of  Wildlife  and 
Parks; 

Colorado  Division  of  Wildlife;  Santa 
Fe  Trail  Association. 

Other  agencies  or  organizations  who 
are  interested  in  participating  should 
indicate  this  in  a  written  request  to  the 
Secretary  of  the  Commission  (Secretary). 
Please  carefully  follow  the  instructions 
in  the  "Public  Participation"  section  of 
this  notice.  All  participating  agencies 
are  encouraged  to  take  part  in  the 
scoping  procpss  and  provide  us  written 
comments.  Agencies  are  also  welcome 
to  suggest  format  and  content  changes 
that  will  make  it  easier  for  them  to 
adopt  the  EIS.  However,  we  will  decide 
what  modifications  will  be  adopted  in 
light  of  our  production  constraints. , 

Summary  of  the  Project  , 

El  Paso  states  that  its  project  would 
transport  up  to  540,000  dekatherms  per 
day  from  the  hub  at  Cheyenne  to  major 
pipelines  in  the  Midwest.  The 
preliminar>'  facilities  include: 

•  About  380  miles  of  30-inch- 
diameter  pipeline  in  Weld,  Morgan, 
Washington,  Yuma,  and  Kit  Carson 
Counties,  Colorado;  and  Sherman, 
Wallace,  Logan,  Scott,  Lane,  Finney, 
Hodgeman,  Ford,  and  Kiowa  Counties, 
Kansas; 

•  An  additional  32,675  horsepower  to 
be  installed  at  CIG's  existing  Cheyenne 
Compressor  Station  in  Weld  County, 
Colorado; 

•  Two  new  meter  stations  to  be 
installed  at  the  Cheyenne  Compressor 
Station  for  Wyoming  Interstate  Gas 
Company  and  CIG.  A  new  amine 
processing  facility  is  also  planned; 

•  Up  to  six  meter  stations/ 
interconnects  with  various  other  major 
pipeline  companies'  facilities  at  the 
termination  of  the  mainline;  and 

•  Various  aboveground  facilities, 
such  as  pig  launchers  and  receivers,  and 
block  valves  placed  about  every  15  to  18 
miles. 

El  Paso  plans  to  construct  this  project 
in  the  third  quarter  of  2004.  to  be  placed 
in-service  by  mid-2005.  A  general 
location  map  of  the  project  facilities  is 
shown  in  Appendix  2.^ 


Construction  of  the  planned  pipeline 
would  require  about  4,700  acres 
including  the  pipeline  construction 
right-of-way  (ROW)  and  additional 
temporary  work  spaces.  Following 
construction,  about  2,300  acres  would 
be  retained  as  new  permanent  ROW  for 
the  pipeline.  The  remaining  2,400  acres 
of  temporary  work  space  would  be 
restored  and  allowed  to  revert  to  its 
former  use.  Construction  at  the  existing 
Cheyenne  Compressor  Station  would 
occur  on  the  existing  site. 

The  EIS  Process 

NEPA  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  require.s  us  to 
solicit  and  address  concerns  the  public 
may  have  about  proposals.  We  call  this 
"scoping."  The  main  goal  of  the  scoping 
process  is  to  focus  the  EIS  on  the 
important  environmental  issues.  With 
this  notice,  the  Commission  is 
continuing  to  seek  public  comments  on 
the  scope  of  the  issues  it  will  address  in 
the  EIS.  All  comments  received  are 
considered  during  the  preparation  of  the 
EIS.  State  and  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  planned 
project  and  encourage  them  to  comment 
on  their  areas  of  concern. 

Currently  Identified  Environmental 
Issues 

We  have  identified  several  issues  that 
we  think  deserve  attention  based  on  a 
preliminary  review  of  the  planned 
facilities  and  the  environmental 
information  provided  by  El  Paso.  This 
preliminary  list  of  issues  may  be 
changed  based  on  oiu-  analysis: 

•  Federally  listed  endangered  or 
threatened  species,  may  occur  in  the 
project  area. 

•  The  Pawnee  National  Grasslands  is 
crossed. 

•  Numerous  streams  and  wetlands  are 
crossed. 

•  Agricultural  fields  and  pastures  are 
crossed,  including  those  that  are 
actively  cultivated  and  irrigated. 

•  Rangelands,  including  those  that 
are  actively  grazed,  are  crossed. 

•  The  Santa  Fe  Trail  is  crossed  in 
Ford  County,  Kansas. 

Our  evaluation  will  also  include 
possible  alternatives  to  the  proposed 
project  or  portions  of  the  project,  and 


^The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Faderal  Raguter.  Copies  are 
available  on  the  Commission's  Web  site  at  the 


"FERRIS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  NE..  Room  2A.  Washington.  DC  20426.  or 
call  1-866-208-3676.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  tbe 
mail. 


we  will  make  recommendations  on  how 
to  lessen  or  avoid  impacts  on  the 
various  resource  areas  of  concern. 
Our  independent  analysis  of  the 
issues  will  result  in  the  publication  of 
a  draft  EIS  that  will  be  mailed  to 
Federal,  State,  and  local  government 
agencies;  Native  American  tribes; 
elected  officials;  public  interest  groups; 
interested  individuals;  interested 
affected  landoMrners;  newspapers; 
libraries;  and  the  Commission's  official 
service  list  for  this  proceeding.  A  45-day 
comment  period  will  be  allotted  for 
review  of  the  draft  EIS.  We  will  consider 
comments  on  the  draft  EIS  and  revise 
the  docimient,  as  necessary,  before 
issuing  a  final  EIS.  The  final  EIS  will 
include  our  response  to  comments 
received  on  the  draft  EIS  and  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  or 
'not  to  approve  the  project. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  and  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426; 

•  Refer  to  Docket  No.  PF03-1-000; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  1,  PJ-11.1. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
encourages  electronic  filing  of  any 
conunents  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  accoimt  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 


If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Mailing  List  Retention  Form  included  in 
Appendix  1.  If  you  do  not  return  the 
form,  you  will  be  taken  off  the  mailing 
list. 

The  Pre-Filing  NEPA  Process 

FERC  has  initiated  work  on  evaluating 
the  Cheyenne  Plains  Pipeline  Project 
using  the  Pre-Filing  NEPA  Process. 
FERC  has  assigned  a  Pre-FiUng  Docket 
Niunber  (PF01-3-O00).  When  El  Paso 
files  an  appUcation,  it  will  be  assigned 
a  "CP"  docket  number,  and  all 
information  filed  under  Docket  No. 
PF03-1-000  will  be  become  part  of  the 
record  for  the  "CP  docket."  All 
conunents  received  diuing  the  pre-filing 
period  will  be  considered  during  the 
preparation  of  the  EIS. 

Becoming  an  Intervener 

Once  El  Paso  files  a  certificate 
application  at  the  FERC  for  the 
Cheyenne  Plains  Pipeline  Project,  you 
may  want  to  become  an  official  party  to 
the  proceeding,  known  as  an 
"intervener. "  Interveners  play  a  more 
formal  role  in  the  process.  Among  other 
things,  intervenors  have  the  right  to 
receive  copies  of  case-related 
Commission  documents  and  filings  by 
other  intervenors.  Likewise,  each 
intervener  must  provide  14  copies  of  its 
filings  to  the  Secn«tary  and  must  send  a 
copy  of  its  filings  to  all  other  parties  on 
the  Commission's  service  list  for  this 
proceeding.  If  you  want  to  become  an 
intervener  you  must  file  a  motion  to 
intervene  according  to  rule  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214).''  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
that  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervener  status  to  have  your 
environmental  comments  considered. 

Parties  cannot  intervene  in  this 
project  until  a  certificate  application  is 
filed  at  the  FERC.  The  company  will 
mail  a  notice  of  this  filing  to  affected 
landowners  shortly  after  it  occurs. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6725  Filed  3-19-03;  8:45  am) 
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♦  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically.  See 
www.ferc.gov  for  more  information. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD03-7-000] 

Natural  Gas  Price  Formation;  Notice  of 
Staff  Technical  Conference 

March  14,  2003. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  will  hold  a 
technical  conference  on  Thursday,  April 
24,  2003,  to  be  held  at  FERC 
headquarters,  888  First  Street,  NW., 
Washington,  DC,  in  the  Commission 
Meeting  Room  (Room  2C).  The  purpose 
is  to  discuss  issues  related  to  the 
adequacy  of  natural  gas  price 
information.  This  would  include  how 
data  are  collected,  how  pubUcly 
available  quotes  are  checked  for 
authenticity  and  reliability,  adequacy  of 
coverage,  what  effort  is  made  to 
determine  whether  the  information 
received  and  published  is  complete  or 
representative  of  its  type  of  transaction, 
and  what  models  best  serve  price 
discovery  needs  for  natural  gas  markets. 

We  plan  to  hear  bom.  those  who 
report  the  transactions,  those  receiving 
and  publishing  the  price  information, 
those  using  the  published  data  reports, 
and  those  with  constructive  suggestions 
for  overcoming  impediments  and 
inconsistencies  and  specific  proposals. 
We  request  that  anyone  with  a  specific 
proposal  that  would  be  useful  to  review 
before  the  conference  file  the  proposed 
in  this  docket  number  for  all  to  access. 
(Instructions  on  filing  electronically  can 
be  founci  at  http://www.ferc.gov/ 
documents /makeanelectronicfiling/ 
doorbell. htm.)  We  would  like  to  explore 
actions  necessary  to  develop 
trustworthy  price  information. 

The  onenday  meeting  will  begin  at 
8:30  a.m.  and  conclude  about  5  p.m.  All 
interested  parties  are  invited  to  attend. 
There  is  neither  pre-registration  nor  a 
registration  fee  to  attend. 

We  look  forward  to  an  informative 
discussion  of  the  issues  and  options  that 
would  best  provide  all  participants  in 
the  market  clear,  transparent, 
dependable,  and  accurate  price  signals 
with  which  to  make  informed  decisions. 
.  The  Capitol  Connection  offers 
coverage  of  all  open  and  special 
Commission  meetings  held  at  the 
Commission's  headquarters  live  over  the 
Internet,  as  well  as  via  telephone  and 
satellite.  For  a  fee,  you  can  receive  these 
meetings  in  yoiu'  office,  at  home,  or 
anywhere  in  the  world.  To  find  out 
more  about  Capitol  Connection's  live 
Internet,  phone  bridge,  or  satellite 
coverage,  contact  David  Reininger  or 
Juha  Morelli  at  (703)  993-3100,  or  visit 


www.capitolconnection.org.  Capitol 
Connection  also  offers  FERC  open 
meetings  through  its  Washington,  DC- 
area  television  service. 

The  conference  will  be  transcribed. 
Those  interested  in  obtaining  transcripts 
of  the  conference  should  contact  Ace 
Federal  Reporters  at  (202)  347-3700  or 
(800)  336  6646.  Transcripts  will  be 
made  available  to  view  electronically 
under  this  docket  number  seven 
working  days  after  the  conference. 
Anyone  interested  in  purchasing 
videotapes  of  the  meeting  should  call 
VISCOM  at  (703)  715-7999. 

We  will  issue  further  details  on  the 
conference,  including  the  Agenda  and  a 
list  of  participants,  as  plans  evolve.  For 
additional  information,  please  contact 
Saida  Shaalan  of  the  Office  of  Market 
Oversight  &  Investigations  at  202-502- 
8278  or  by  e-mail, 
Saida .  Shaalan@ferc.gov. 

Kfagalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-6720  Filed  3-19-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7470-4] 

Notice  of  a  Final  Determination  on  a 
Construction  Permit  for  Minergy 
Detroit,  Detroit,  Wayne  County,  Ml 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  action. 

' — . 

SUMMARY:  This  notice  aimoimces  the 
final  decision  on  a  prevention  of 
significant  deterioration  (PSD)  Clean  Air 
Act  (CAA)  permit  issued  by  the 
Michigan  Department  of  Environmental 
Quality  (MDEQ)  to  Minergy  Detroit  LLC 
(Minergy)  for  a  jwoposed  facility  in 
Detroit,  Wayne  County,  Michigan.  The 
MDEQ  originally  issued  this  permit  on 
September  20,  2001,  but  two  citizens 
petitioned  EPA's  Environmental 
Appeals  Board's  (EAB)  to  review  it.  On 
March  1,  2002  the  EAB  issued  its 
decision  dismissing  the  petitions  for 
review.  The  state's  permit  Ijecame 
effective  on  March  25,  2002. 
DATES:  The  effective  date  of  this  notice 
of  final  decision  is  March  20,  2003.  See 
40  CFR  124.19(a).  Judicial  review  of  the 
permit  decision  may  be  sought  by  filing 
a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the  Sixth 
Circuit  by  no  later  than  May  19,  2003. 
ADDRESSES:  Documents  relevant  to  the 
above  action  are  available  for  public 
inspection  during  normal  business 
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hoiirs  at  the  following  address: 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard 
{AR-18J),  Chicago.  Illinois  60604.  To 
arrange  inspection  of  these  documents, 
call  Laura  L.  David  at  (312)  886-0661. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  L.  David,  Environmental 
Protection  Agency.  Region  5,  77  W. 
Jackson  Boulevard  (AR-18J),  Chicago, 
Illinois  60604.  (312)  886-0661.  The  EAB 
decision  is  available  at:  http:// 
www.epa.gov/eab/orders/minergy.pdf 
SUPPLEMENTARV  INFORMATION:  On  June  5, 
2000,  the  MDEQ  received  an  application 
from  Minergy  for  a  permit  to  install  a 
glass  aggregate  facility  that  would 
utilize  municipal  wastewater  solids 
(MWWS)  in  a  cyclone  furnance  located 
at  7819  West  Jefferson  Avenue,  Detroit, 
Michigan. 

The  proposed  facility  is  a  major 
source  under  federal  air  construction 
permit  regulations,  due  to  the  potential 
significant  emissions  of  nitrogen  oxides 
(NOx).  carbon  monoxide  (CO),  sulfur 
dioxide  (SO^),  particulate  matter  (PM), 
particulate  matter  less  than  10-microns 
in  diameter  (PM-10),  volatile  organic 
compounds  (VOCs),  and  lead  (Pb).  The 
facility  has  the  following  major  sources 
of  emissions:  a  550  MMBtu/hr  glass 
furnace  and  a  249  MMBtu/hr  natural  gas 
fired  boiler.  The  roadways  and  the 
MWWS  silos  are  additional  sources  of 
PM. 

Piirsuant  to  40  CFR  52.21  (j),  Minergy 
was  required  to  conduct  a  Best 
Available  Control  Technology  (BACT) 
analysis  for  pollutants  regulated  under 
the  Act.  Under  Michigan  regulations,  it 
was  also  required  to  determine  Best 
Available  Control  Technology  for  Toxics 
(T-BACT)  for  each  toxic  air 
contaminant  (TACs)  and  hazardous  air 
pollutant  (HAPs). 

The  following  technologies  will  be 
employed  as  air  quality  control 
equipment:  fabric  filters  to  control  PM/ 
PM-10  and  trace  metals;  fuel  controls 
by  using  a  coal  flux  at  minimum 
available  sulfur  concentration  (0.32 
percent)  and  a  dry  scrubbing  process;  a 
selective  non-catalytic  reduction  system 
using  urea/ ammonia  upon  an 
optimization  study  to  control  NOx  and 
ammonia  emissions;  ultra-low-NOx 
burners  in  the  stand-by  boiler,  for 
controlling  the  NOx  emissions;  an 
overfire  air  system  and  good  combustion 
practice  to  control  CO  emissions;  high 
temperature  retention,  exceeding  1700 
degrees  Fahrenheit  for  greater  than  2 
seconds  residence  time  and  good 
combustion  practices,  to  control  VOCs 
and  also  for  the  State  of  Michigan's  T- 
BACT  for  toxics  such  as  acrolein, 
acrylonitrile,  formaldehyde,  dioxin,  and 


furans;  in  addition  to  lime  injection, 
carbon  injection  to  reduce  mercury 
emissions,  dioxin  and  furans:  and  a 
vitrification  process  to  minimize  solid 
waste  production,  produce  an  inert 
product,  and  minimize  metal  emissions 
such  as  arsenic,  beryllium  and  lead. 

The  combustion  of  natural  gas,  coal 
flux  and  municipal  wastewater  solids 
also  has  the  potential  to  emit  TACs  and 
HAPs.  Combustion  techniques  will  be 
used  to  control  the  emission  of  TACs 
and  HAPs  and  ensure  the  applicable 
screening  levels  are  not  exceeded.  Each 
screening  level  is  established  to  protect 
public  health. 

USEPA  reviewed  the  permit 
application  and  the  draft  permit,  and 
found  their  conditions  in  compliance 
with  all  federal  regulations.  State 
environmental  officials  reviewed 
Minergy's  pollution  estimates  and 
evaluated  the  comments  received  during 
the  public  hearing  held  on  June  28,  2001 
and  during  the  public  comment  period 
which  ended  on  July  13,  2001.  MDEQ 
approved  the  permit  application  request 
in  September  20,  2001.  As  part  of  the 
approval,  as  a  result  of  information 
submitted  during  the  public 
participation  process,  a  few  new 
conditions  were  added  to  the  permit 
issued. 

MDEQ  issues  PSD  permits  under  an 
EPA  delegated  program.  Permits  issued 
under  a  delegated  program  may  be 
appealed  to  the  EAB.  The  Minergy  PSD 
permit  was  appealed  by  Saulius 
Simoliunas  to  the  EAB  on  January  1 1 , 
2002  and  by  John  Riehl  of  American 
Federation  of  State,  County  and 
Municipal  Employees  (AFSCME),  Local 
207,  on  January  14.  2002.  Both 
petitioners  questioned  the  adequacy  of 
the  permit's  testing  requirements  related 
to  emissions  from  the  facility's  cyclone 
furnace,  and  requested  that  special 
condition  number  7  be  modified  to 
require  the  testing  be  done  by  an 
independent  laboratory  having  proper 
certification,  with  the  participation  of 
citizens  chosen  by  local  non- 
governmental organizations. 

On  February  19,  2002.  MDEQ  filed  a 
motion  for  Summary  Disposition 
arguing  that  there  was  no  regulatory  or 
jurisdictional  basis  for  imposing  the 
conditions  proposed  by  Petitioner,  and 
requested  that  the  Board  decline  review. 
On  March  1,  2002,  the  EAB  issued  an 
order  denying  review  of  the  permit. 

The  MDEQ  issued  the  permit  on 
September  20,  2001.  The  permit  became 
effective  on  March  25,  2002. 


Dated:  March  10.  2003. 
Bharat  MathUr, 

Acting  Regional  Administrator.  Region  5. 
(FR  Doc.  03-6706  Filed  3-19-03;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7470-31 

Good  Neighbor  Environmental  Board 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  The  next  meeting  of  the  Good 
Neighbor  Environmental  Board,  a 
federal  advisory  committee  that  reports 
to  the  President  and  Congress  on 
environmental  and  infrastructure 
projects  along  the  U.S.  border  with 
Mexico,  will  take  place  in  Deming,  New 
Mexico,  on  April  9  and  10,  2003.  It  is 
open  to  the  public. 
DATES:  On  April  9,  the  meeting  will 
begin  at  8:30  a.m.  (registration  at  8  a.m.) 
and  end  at  5:30  p.m.  On  April  10,  the 
Board  will  hold  a  routine  business 
meeting  from  8  a.m.  until  12  noon 
(registration  at  7:30  a.m.). 
ADDRESSES:  The  meeting  site  is  the 
Mimbres  Valley  Special  Events  Center, 
2300  E.  Pine  St.,  Deming,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Koemer,  £>esignated  Federal 
Officer  of  the  Good  Neighbor 
Environmental  Board,  U.S. 
Enviroimiental  Protection  Agency 
Region  9  Office,  75  Hawthorne  St.,  San 
Francisco,  California  94105.  Tel:  (415) 
972-3437;  E-mail: 
koemer.elaine@epa.gov. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  the 
Designated  Federal  Officer  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

SUPPLEMENTARY  INFORMATION: 

Agenda:  On  the  morning  of  April  9, 
the  first  day  of  the  meeting,  guest 
speakers  will  discuss  management 
techniques  for  groundwater,  including 
the  Mimbres  Aquifer.  The  morning 
session  will  begin  at  8:30  a.m.  and 
conclude  with  a  public  conunent 
session  from  12-12:30  p.m.  During  the  ' 
afternoon  session,  beginning  at  2  p.m., 
guest  speakers  will  discuss  iimovative 
environmental  technology  such  as  wind 
energy,  solar  stills,  and  water 
management  technology.  A  second 
public  comment  session  will  be  held 


from  5-5:30  p.m.,  which  will  conclude 
the  first  day  of  the  meeting.  For  both 
public  comment  sessions  on  April  9th, 
the  Board  invites  comments  on  a  wide 
range  of  issues,  including  the  topic  for 
its  upcoming  Seventh  Report:  links 
between  children's  health  in  the  border 
region  and  the  region's  environmental 
infrastructure. 

The  second  day  of  the  meeting,  April 
10,  will  begin  at  8  a.m.  and  conclude  at 
11:45  a.m.  The  format  will  be  a  routine 
business  meeting,  with  agenda  items 
including  approval  of  minutes,  planning 
for  upcoming  meetings,  and  status  of 
reports. 

Public  Attendance:  The  public  is 
welcome  to  attend  all  portions  of  the 
meeting.  Members  of  the  public  who 
plan  to  file  written  statements  and/or 
make  brief  (suggested  5-minute  limit) 
oral  statements  at  the  public  comment 
session  are  encouraged  to  contact  the 
Designated  Federal  Officer  for  the  Board 
prior  to  the  meeting. 

Background:  The  Good  Neighbor 
Environmental  Board  meets  three  times 
each  calendar  year  at  different  locations 
along  the  U.S.-Mexico  border  and  also 
holds  an  annual  strategic  planning 
session.  It  was  created  by  the  Enterprise 
for  the  Americans  Initiative  Act  of  1992. 
An  Executive  Order  delegates 
implementing  authority  to  the 
Administrator  of  EPA.  The  Board  is 
responsible  for  providing  advice  to  the 
President  and  the  Congress  on 
environmental  and  infrastructure  issues 
and  needs  within  the  States  contiguous 
to  Mexico  in  order  to  improve  the 
quality  of  life  of  persons  residing  on  the 
United  States  side  of  the  border.  The 
statute  calls  for  the  Board  to  have 
representatives  from  U.S.  Government 
agencies;  the  governments  of  the  States 
of  Arizona,  California,  New  Mexico  and 
Texas;  and  private  organizations  with 
expertise  on  enviroimiental  and 
infrastructure  problems  along  the 
southwest  border.  The  U.S. 
Environmental  Protection  Agency  gives 
notice  of  this  meeting  of  the  Good 
Neighbor  Environmental  Board 
pursuant  to  the  Federal  Advisory 
Committee  Act  (PubUc  Law  92-463). 


Oscar  Carrillo, 

Designated  Federal  Officer. 

[FR  Doc.  03-6705  Filed  3-19-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0056;  FRL-7296-5] 

Hufenacet;  Notice  of  Filing  Pesticide 
Petitions  to  Establish  Tolerances  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  flufenacet  in 
or  on  various  food  commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0056,  must  be 
received  on  or  before  April  21,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0056.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wTvw.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  conmient 
system,  EPA  Dockets.  You  may  use  EPA 
Efeckets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents     ■ 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
,  docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available ' 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copjTighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
docimient  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
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Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
.  electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 


or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
conunent. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0056.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0056.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiues  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0056. 


3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0056. 
Such  deliveries  are  only  accepted 
diuing  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biu'den  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 


assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2): 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

ListofSubiects 

Environmental  protection, 
Agricultiual  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  10,  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availabihty  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Bayer  CropScience 

PP  6F4631  and  OF6095 

EPA  has  received  pesticide  petitions 
(6F4631  and  0F6095)  from 
BayerCropScience,  P.O.  Box  12014,  2 
T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709  proposing, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR 
180.527(a)  by  establishing  permanent 
toIerance[s]  for  residues  of  the  herbicide 
flufenacet;N-(4-fluorophenyl)-N-(l- 
methylethyl)-2-[l5-(trifluoromethyl)- 
l,3,4-thiadiazol-2-yl]oxy]acetamide  and 
metabolites  containing  the  4-fluoro-N- 
methylethyl  benzenamine  moiety  in  or 
on  the  raw  agricultural  commodities: 


com,  field,  forage  at  0.4  parts  per 
million  (ppm);  com,  field,  grain  at  0.05 
ppm;  com,  field,  stover  at  0.4  ppm; 
soybean,  seed  at  0.1  ppm  (PP  6F4631); 
cattle,  fat  at  0.05  ppm;  cattle,  kidney  at 
0.5  ppm;  cattle,  meat  at  0.05  ppm;  cattle, 
meat  byproducts  at  0.1  ppm;  goat,  fat  at 
0.05  ppm;  goat,  kidney  at  0.5  ppm;  goat, 
meat  at  0.05  ppm;  goat,  meat  byproducts 
at  0.1  ppm;  hog,  fat  at  0.05  ppm;  hog, 
kidney  at  0.5  ppm;  hog,  meat  at  0.05 
ppm;  hog,  meat  byproducts  at  0.1  ppm; 
horse,  fat  at  0.05  ppm;  horse,  kidney  at 
0.5  ppm;  horse,  meat  at  0.05  ppm;  horse, 
meat  byproducts  at  0.1  ppm;  sheep,  fat 
at  0.05  ppm;  sheep,  kidney  at  0.5  ppm; 
sheep,  meat  at  0.05  ppm;  sheep,  meat 
byproducts  at  0.1  ppm;  wheat,  forage  at 
10.0  ppm;  wheat,  grain  at  1.0  ppm; 
wheat,  hay  at  2.0  ppm;  wheat,  straw  at 
0.50  ppm  (PP  0F6095);  and  40  CFR 
180.527(d)  by  estabUshing  permanent 
tolerances  for  indirect  or  inadvertent 
residues  of  the  herbicide  flufenacet;  N- 
(4-fluorophenyl)-N-(l-methylethyl)-2- 
[[5-(trifluoromethyl)-l  ,3 ,4-thiadiazol-2- 
yl]oxy]acetamide  and  metabolites 
containing  the  4-fluoro-N-methylethyl 
benzenamine  moiety  in  or  on  the 
following  jaw  agricultiual  commodities 
from  the  application  of  this  herbicide  to 
the  raw  agricultural  commodities  listed 
in  40  CFR  180.527(a):  alfalfa,  forage  at 
0.1  ppm;  alfalfa,  hay  at  0.1  ppm;  alfalfa, 
seed  at  0.1  ppm;  clover,  forage  at  0.1 
ppm;  clover,  hay  at  0.1  ppm;  grain, 
cereal,  group  15,  except  rice  at  0.4  ppm; 
grain,  cereal,  forage,  fodder  and  straw, 
group  16,  except  rice,  forage  at  10.0 
ppm;  grain,  cereal,  forage,  fodder  and 
straw,  group  16,  except  rice,  stover  at 
3.0  ppm;  grain,  cereal,  forage,  fodder, 
and  straw,  group  16,  except  rice,  straw 
at  1.0  ppm;  grass,  forage,  fodder,  and 
hay,  group  17  at  0.1  ppm  (PP  6F4631). 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  in  field  com,  soybean,  rotational 
crops  and  livestock  is  adequately 
understood.  The  residues  of  concern  for 
the  tolerance  expression  are  flufenacet 
parent  and  its  metabolites  containing 
the  4-fluoro-N-methylethyl 
benzenamine  moiety.  Based  on  the 
results  of  animal  metabolism  studies,  it 
is  imlikely  that  secondary  residues 
would  occur  in  animal  commodities 
from  the  use  of  flufenacet  on  field  com 
and  soybean. 

2.  Analytical  method.  An  adequate 
analytical  method,  gaschromatography/ 
mass  spectrometry  with  selected  ion 
monitoring,  is  available  for  enforcement 
piuposes.  Because  of  the  long  lead  time 
from  establishing  these  tolerances  to 
publication  of  the  enforcement 

,  methodology  in  the  Pesficide  Analytical 
Manual,  Vol.  II.  the  analytical 


methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  Public  Information 
and  Records  Integrity  Branch, 
Information  Resoiutes  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
niunber:  Room  119E,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-5937). 

3.  Magnitude  of  residues.  Field 
residue  trials  were  conducted  across  the 
major  regions  of  com  and  soybean 
production  in  the  United  States.  In  both 
cases,  the  treatment  regime  was  selected 
to  represent  the  use  patterns  that  are 
most  likely  to  result  in  the  highest 
residue  and  used  a  60%  dry  flowable 
formulation  of  the  active  ingredient.  In 
all  cases,  the  test  plots  received  a  single 
application  of  the  product  at  a  rate  of 
0.9  lbs.  of  active  ingredient  per  acre. 

For  com,  flufenacet  was  applied  at 
preplant  soil  incorporated, 
preemergence  broadcast,  and  early 
postemergence  application  timings.  The 
highest  average  field  trial  residues  in 
com  raw  agricultiu'al  commodities  were 
0.36  ppm  in  forage,  0.16  ppm  in  fodder, 
and  less  than  0.05  ppm  in  grain.  No 
significant  concentration  of  these 
residues  occurred  when  the  com  grain 
was  processed  by  either  wet  or  dry      « 
milling  procedures. 

For  soybean,  flufenacet  was  appUed 
as  a  preplant  broadcast  treatment  that 
was  incorporated  to  a  depth  of 
approximately  2  inches  or  as  a 
preemergent  broadcast  treatment  made 
within  1  day  of  planting  the  soybean 
crop.  The  maximimi  residues  detected 
were  0.10  ppm  in  seed,  1.20  ppm  in 
green  forage,  and  9.75  ppm  in  dry  hay, 

B.  Toxicological  Profile 

1.  Acute  toxicity,  i.  Technical  grade 
flufenacet  has  a  low  to  moderate  order 
of  toxicity  in  rats  by  the  oral  route  of 
exposure.  The  acute  oral  LD50  was  1,617 
milligrams/kilogram  (mg/kg)  for  males 
and  589  mg/kg  for  females. 

ii.  A  dermal  toxicity  study  on 
technical  grade  flufenacet  revealed  low 
acute  toxicity  to  rats.  The  dermal  LD50 
for  both  sexes  was  >2,000  mg/kg,  the 
highest  dose  tested. 

iii.  An  acute  inhalation  study  on 
technical  grade  flufenacet  showed  low 
toxicity  in  rats  with  a  4-hour  liquid 
aerosol  LCso  for  males  and  females  of 
>3,740  mg/m'  air,  the  highest 
concentration  tested. 

iv.  An  eye  irritation  study  on 
technical  grade  flufenacet  in  rabbits 
showed  minimal  irritation  to  the 
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conjunctiva  completely  reversible 
within  7  days. 

V.  A  dermal  irritation  study  on 
technical  grade  flufenacet  in  rabbits  did 
not  produced  any  irritation. 

vi.  Skin  sensitization  studies  on 
technical  grade  flufenacet  in  guinea  pigs 
have  produced  equivocal  results.  A  skin 
sensitization  potential  was  exhibited 
under  the  conditions  of  a  maximization 
test,  whereby,  there  was  no  skin 
sensitization  potential  when  tested  by 
the  Buehler  Topical  Closed  Patch 
Technique. 

2.  Genotoxicty.  Flufenacet  was 
negative  for  mutagenic/genotoxic  effects 
in  a  gene  mutation//n  vitro  assay  in 
bacteria,  a  gene  mutation/ /n  vitro  assay 
in  Chinese  hamster  lung  fibroblasts 
cells,  a  cytogenetics/i/i  vitro  assay  in 
Chinese  hamster  ovary  cells,  a 
cytogenetics///?  vivo  mouse 
micronucleus  assay,  and  an  in  vitro 
unscheduled  DNA  synthesis  assay  in 
primary  rat  hepatocytes. 

3.  Reproductive  and  developmental 
toxicity,  i.  A  two-generation  rat 
reproduction  study  with  a  parental 
systemic  no  observed  adverse  effect 
level  (NOAEL)  of  20  ppm  (1.4  mg/kg/ 
day  in  males  and  1.5  mg/kg/day  in 
females]  and  a  reproductive  NOAEL  of 
20  ppm  (1.3  mg/kg/day)  and  a  parental 
systemic  lowest  observed  adverse  effect 
level  (LOAELj  of  100  ppm  (7.4  mg/kg/ 
day  in  males  and  8.2  mg/kg/day  in 
females)  based  on  increased  liver  weight 
in  Fi  females  and  hepatocytomegaly  in 
F|  males  and  a  reproductive  LOAEL  of 
100  ppm  (6.9  mg/kg/day)  based  on 
increased  pup  death  in  early  lactation 
(including  cannibalism)  forFi  litters 
and  the  same  effects  in  both  F|  and  F; 
pups  at  the  high  dose  level  of  500  ppm 
(37.2  mg/kg/day  in  Fj  males  and  41.5 
m§/kg/day  in  Fi  females,  respectively). 

li.  A  rat  developmental  study  with  a 
maternal  NOAEL  of  25  mg/kg/day  and 
with  a  maternal  LOAEL  of  125  mg/kg/ 
day  based  on  decreased  body  weight 
gain  initially  and  a  developmental 
NOEL  of  25'mg/kg/day  and  a 
developmental  LOAEL  of  125  mg/kg/ 
day  based  on  decreased  fetal  body 
weight,  delayed  development  (mainly 
delays  in  ossification  in  the  skull, 
vertebrae,  sternebrae,  and  appendages), 
and  an  increase  in  the  incidence  of  extra 
ribs. 

iii.  A  rabbit  developmental  study  with 
a  maternal  NOAEL  of  5  mg/kg/day  and 
a  maternal  LOAEL  of  25  mg/kg/day 
based  on  histOpathological  finds  in  the 
liver  and  a  developmental  NOAEL  of  25 
mg/kg/day  and  a  developmental  LOAEL 
of  125  mg/kg/day  based  on  increased 
skeletal  variations. 

4.  Subchronic  toxicity,  i.  A  84-day  rat 
feeding  study  with  a  NOAEL  less  than 


100  ppm  (6.0  mg/kg/day)  for  males  and 
a  NOAEL  of  100  ppm  (7.2  mg/kg/day) 
for  females  and  with  a  LOAEL  of  100 
ppm  (6.8  mg/kg/day)  for  males  based  on 
suppression  of  thyroxine  (T4)  level  and 
a  LOAEL  of  400  ppm  (28.8  mg/kg/day) 
for  females  based  on  hematology  and 
clinical  chemistry  flndings. 

ii.  A  13-week  mouse  feeding  study 
with  a  NOAEL  of  100  ppm  (18.2  mg/kg/ 
day  for  males  and  24.5  mg/kg/day  for 
females)  and  a  LOAEL  of  400  ppm  (64.2 
mg/kg/day  for  males  and  91.3  mg/kg/ 
day  for  females)  based  on 
histopathology  of  the  liver,  spleen  and 
thyroid. 

iii.  A  13-week  dog  dietary  study  with 
a  NOAEL  of  50  ppm  (1.70  mg/kg/day  for 
males  and  1.67  mg/kg/day  for  females) 
and  a  LOAEL  of  200  ppm  (6.90  mg/kg/ 
day  for  males  and  7.20  mg/kg/day  for 
females)  based  on  evidence  that  the  bio- 
transformation capacity  of  the  liver  has 
been  exceeded,  (as  indicated  by  an 
increase  in  LDH,  liver  weight,  ALK  and 
hepatomegaly),  globulin  and  spleen 
pigment  in  females,  decreased  T4  and 
ALT  values  in  both  sexes,  decreased 
albumin  in  males,  and  decreased  serum 
glucose  in  females. 

iv.  A  21-day  rabbit  dermal  study  with 
the  dermal  irritation  NOAEL  of  1,000 
mg/kg/day  for  males  and  females  and  a 
systemic  NOAEL  of  20  mg/kg/day  for 
males  and  150  mg/kg/day  for  females 
and  a  systemic  LOAEL  of  150  mg/kg/ 
day  for  males  and  1 ,000  mg/kg/day  for 
females  based  on  clinical  chemistry  data 
(decreased  T4  and  FT4  levels  in  both 
sexes)  and  centrilobular 
hepatocytomegaly  in  females. 

5. Chronic  toxicity,  i.  A  1-year  dog 
chronic  feeding  study  with  a  NOAEL 
was  40  ppm  (1.29  mg/kg/day  in  males 
and  1.14  mg/kg/day  in  females)  and  a 
LOAEL  of  800  ppm  (27.75  mg/kg/day  in 
males  and  26.82  mg/kg/day  in  females) 
based  on  increased  alkaline 
phosphatase,  kidney,  and  liver  weight 
in  both  sexes,  increased  cholesterol  in 
males,  decreased  T2,  T4  and  ALT  values 
in  both  sexes,  and  increased  incidences 
of  microscopic  lesions  in  the  brain,  eye, 
kidney,  spinal  cord,  sciatic  nerve  and 
liver. 

ii.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOAEL 
less  than  25  ppm  (1.2  mg/kg/day  in 
males  and  1.5  mg/kg/day  in  females) 
and  a  LOAEL  of  25  ppm  (1.2  mg/kg/day 
in  males  and  1.5  mg/kg/day  in  females) 
based  on  methemoglobinemia  and 
multi-organ  effects  in  blood,  kidney, 
spleen,  heart,  and  uterus.  Under 
experimental  conditions  the  treatment 
did  not  alter  the  spontaneous  tumor 
profile. 

iii.  In  a  mouse' carcinogenicity  study 
the  NOAEL  was  less  than  50  ppm  (7.4 


mg/kg/day)  for  males  and  the  NOAEL 
was  50  ppm  (9.4  mg/kg/day)  for  females 
and  the  LOAEL  was  50  ppm  (7.4  mg/kg/ 
day)  for  males  and  the  LOAEL  was  200 
ppm  (38.4  mg/kg/day)  for  females  based 
on  cataract  incidence  and  severity. 
There  was  no  evidence  of 
carcinogenicity  for  flufenacet  in  this 
study. 

6.  Animal  metabolism.  A  rat 
metabolism  study  showed  thatradio- 
labeled  flufenacet  was  rapidly  absorbed 
and  metabolized  by  both  sexes.  Urine 
was  the  major  route  of  excretion  at  all 
dose  levels  and  smaller  amounts  were 
excreted  via  the  feces. 

7.  Metabolite  toxicology.  A  55-day 
dog  study  withsubcutaneous 
administration  of  thiadone  (flufenacet 
metabolite)  supports  the  hypothesis  that 
limitations  in  glutathione 
interdependent  pathways  and 
antioxidant  stress  result  in  metabolic 
lesions  in  the  brain  and  heart  following 
flufenacet  exposure. 

8.  Endocrine  disruption.  EPA  is 
required  to  develop  ascreening  program 
to  determine  whether  certain  substances 
(including  all  pesticides  and  inerts)  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  naturally 
occurring  estrogen,  or  such  other  effect. 
The  Agency  is  currently  working  with 
interested  stakeholders,  including  other 
government  agencies,  public  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  from  the  passage  of 
FQPA  (August  3,  1999)  to  implement 
this  program.  At  that  time,  EPA  may 
require  further  testing  of  this  active 
ingredient  and  end  use  products  for 
endocrine  disrupter  effects.  Based  on 
the  toxicological  flndings  for  flufenacet 
relating  to  endocrine  disruption  effects, 
flufenacet  should  be  considered  as  a 
candidate  for  evaluation  as  an  endocrine 
disrupter  when  the  criteria  are 
established. 

9.  Other  studies,  i.  An  acute  rat 
neurotoxicity  study  with  a  NOAEL  less 
than  75  mg/kg/day  and  a  LOAEL  of  75 
mg/kg/day  based  on  decreased  motor 
activity  in  males. 

ii.  A  rat  subchronic  neurotoxicity 
study  with  a  NOAEL  of  120  ppm  (7.3 
mg/kg/day  in  males  and  8.4  mg/kg/day 
in  females)  and  a  LOAEL  of  600  (38.1 
mg/kg/day  in  males  and  42.6  mg/kg/day 
in  females)  based  on  microscopic 
lesions  in  the  cerebellum/medulla  and 
spinal  cords. 

iii.  A  rat  developmental  neurotoxicity 
dietary  study  established  an  overall 
NOAEL  for  both  dams  and  offspring  of 
17.5  ppm.  A  LOAEL  of  80.8  ppm  was 
established  based  on  body  weight  and 


feed  consiunption  declines  common  to 
both  dams  and  offspring  as  well  as 
developmental  delays  which  were  noted 
in  the  offspring  (eye  opening,  preputial 
separation).  No  evidence  of  specific 
neurobehavioral  effects  in  the  offspring 
were  observed  at  dietaryconcentrations 
of  up  to  404  ppm. 

C.  Aggregate  Exposure       '  ' 

1.  Dietary  exposure.  Flufenacet  is  an 
herbicide  withcurrently  registered  uses    . 
on  com  and  soybean.  Section  18 
emergency  exemptions  for  use  on  wheat 
have  been  approved  in  several  states. 
Also,  time  limited  tolerances  exist  for 
inadvertent  or  indirect  residues  on 
alfalfa,  clover,  and  crop  groups  15, 16 
and  17.  Tolerances  are  proposed  for  use 
on  Crop  Group  IC.  tuberous  and  conn 
vegetables,  which  includes  potatoes  and 
sweet  potatoes.  There  are  no  residential 
uses  for  flufenacet,  therefore  aggregate 
exposure  would  consist  of  any  potential 
exposure  to  flufenacet  residues  in  the 
registered  and  proposed  crops  and  in 
drinking  water. 

i.  Food.  Acute  and  Chronic  dietary 
exposure  assessments  were  conducted 
using  the  Dietary  Exposure  Evaluation 
Model  (DEEM®,  Version  7.76)  from 
Exponent,  Inc.  and  the  1994-1996,  1998 
CSFII  consumption  database.  Dietary 
exposure  values  were  compared  to  the 
acute  RfD  of  0.083  milligrams/kilogram 
of  body  weight  per  day  (mg/kg  bw/day) 
based  on  a  LOEL  from  an  acute 
neurotoxicity  study  in  rats  and  a  900- 
fold  uncertainty  factor.  The  chronic  RfD 
of  0.004  mg/kg  bw/day  is  based  on  a 
LOEL  from  a  combined  chronic  toxicity/ 
carcinogenicity  study  in  the  rat  with  a 
300-fold  uncertainty  factor. 

The  refined  acute  and  chronic  dietary 
risk  assessments  were  performed  using 
anticipated  residues  for  all  registered 
and  proposed  crops  and  crop  groups. 
Adjustments  were  made  to  account  for 
percent  of  crop  treated  and  processing 
factors  where  available.  The  Tier  2  acute 
analysis  resulted  in  the  U.S.  population 
using  0.00437  mg/kg  bw/day  or  5.2%  of 
the  acute  RfD.  The  highest  exposed 
subpopulation  was  non-nursing  infants 
at  0.00893  mg/kg  bw/day  utilized  or 
10.7%  of  the  acute  RfD. 

For  the  Tier  3  chronic  analysis  the 
U.S.  population  utilized  0.000087  mg/kg 
bw/day  or  2.2%  of  the  chronic  RfD.  The 
highest  exposed  subpopulation  was 
children  1-6  at  0.000179  mg/kg  bw/day 
or  4.5%  of  the  chronic  RfD. 

ii.  Drinking  water.  The  EPA  has 
calculated  drinking  waterlevel  of 
comparison  (DWLOCs)  for  acute 
exposure  to  flufenacet  in  drinking  water 
as  2.87  ppm  for  the  U.S.  population  and 
813  ppb  for  children  (1-6  years  old). 
The  Agency's  screening  concentration 


in  ground  water  (SCI-Grow)  model 
estimates  peak  levels  of  flufenacet  and 
its  metabolite  thiadone  in  groimdwater 
to  be  15.3  ppb.  EPA's  Pesticide  Root 
Zone  Model/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS) 
estimates  peak  levels  of  flufenacet  and 
its  metabolite  thiadone  in  surface  water 
to  be  17  ppb.  EPA's  acute  drinking 
water  levels  of  comparison  are  well 
above  the  estimated  exposures  for 
flufenacet  in  water  for  the  U.S. 
population  and  the  subgroup  with 
highest  estimated  exposure. 

The  EPA  has  calculated  the  drinking 
water  level  of  comparison  for  chronic 
exposure  to  flufenacet  in  drinking  water 
as  136  ppb  for  the  U.S.  population 
assuming  that  an  adult  weighs  70  kg  and 
consumes  a  maximum  of  2  liters  of 
water  per  day.  For  children  (1-6  years 
old),  the  DWLOC  was  37.7  ppb 
assuming  that  a  child  weighs  10  kg  and 
consumes  a  maximum  of  1  liter  of  water 
per  day.  The  drinking  water  estimated 
concentration  (DWECs)  for  groimdwater 
(parent  flufenacet  and  degradate 
thiadone)  calculated  from  modeling  data 
is  0.03  ppb  for  chronic  concentrations 
which  does  not  exceed  the  DWLOC  of 
37.7  ppb  for  children  (1-6  years  old). 
The  DWEC  for  svuface  water  based  on 
the  computer  models  PRZM  2.3  and 
EXAMS  2.97.5  was  calculated  to  be  14.2 
ppb  for  chronic  concentration  (parent 
flufenacet  and  degradate  thiadone) 
which  does  not  exceed  the  DWLOC  of 
37.7  ppb  for  children  (1-6  years  old). 
The  EPA  has  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
flufenacet  residues. 

2.  Non-dietary  exposure.  There  are  no 
non-food  uses  of  flufenacet  currently 
registered  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticade  Act,  as 
amended.  No  non-dietary  exposures  are 
expected  for  the  general  population. 

D.  Cumulative  Effects 

Flufenacet  is  structurally  a 
thiadiazole.  EPA  is  not  aware  of  any 
other  pesticides  with  this  structure.  For 
flufenacet,  EPA  has  not  yet  conducted  a 
detailed  review  of  common  mechanisms 
to  determine  whether  it  is  appropriate, 
or  how  to  include  this  chemical  in  a 
cumulative  risk  assessment.  After  EPA 
develops  a  methodology  to  address 
common  mechanism  of  toxicity  issues 
to  risk  assessments,  the  Agency  will 
develop  a  process  (either  as  part  of  the 
periodic  review  of  pesticides  or 
otherwise)  to  reexamine  these  tolerance 
decisions.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  flufenacet  does 
not  appear  to  produce  a  toxic  metabolite 


produced  by  other  substances.  For  the 
purposes  of  these  tolerance  actions; 
therefore,  EPA  has  not  assumed  that 
flufenacet  has  a  conmion  mechanism  of 
toxicity  with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
assumptions  and  data  described  above, 
it  is  concluded  that  chronic  dietary 
exposure  to  all  registered  and  proposed 
uses  of  flufenacet  will  utilize  at  most 
2.2%  of  the  chronic  RfD  for  the  U.S.      ' 
population.  The  acute  dietary  exposure 
assessment  results  in  the  U.S. 
population  utilizing  5.2%  of  the  acute 
RfD.  EPA  generally  has  no  concern  for 
exposiu-es  below  100%  of  the  acute  or. 
chronic  reference  dose.  Drinking  water 
levels  of  comparison  based  on  the 
dietary  exposure  are  greater  than  the 
highly  conservative  drinking  water 
estimated  concentrations  as  shown 
above.  Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  occur  to  the 
U.S.  population  from  aggregate  exposure 
(food  and  drinking  water)  to  residues  of 
flufenacet. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
flufenacet,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  tat.  The 
developmental  toxicity'  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accouait  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Although  there  is  no 
indication  of  increased  sensitivity  to 
young  rats  or  rabbits  following  pre-  and/ 
or  post-natal  exposure  to  flufenacet  in 
the  standard  developmental  and 
reproductive  toxicity  studies,  an 
additional  developmental  neurotoxicity 
study,  which  is  not  normally  required, 
is  needed  to  access  the  susceptibility  of 
the  offspring  in  function/neurological 
development.  Therefore.  EPA  has 
required  that- a  developmental 
neurotoxicity  study  be  conducted  with 
flufenacet  and  a  threefold  safety  factor 
for  children  and  infants  will  be  used  in 
the  aggregate  dietary  acute  and  chronic 
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risk  assessment.  Although  there  is  no 
indication  of  additional  sensitivity  to 
young  rats  or  rabbits  following  pre-  and/ 
or  post-natal  exposure  to  flufenacet  in 
the  developmental  and  reproductive 
toxicity  studies:  the  Agency  concluded 
that  the  FQPA  safety  factor  should  not 
be  removed  but  instead  reduced 
because: 

i.  There  was  no  assessment  of 
susceptibility  of  the  offspring  in 
functional/neurological  developmental 
and  reproductive  studies. 

ii.  There  is  evidence  of  neurotoxicity 
in  mice,  rats,  and  dogs. 

iii.  There  is  concern  for  thyroid 
hormone  disruption. 

Using  the  assumptions  and  data 
described  in  the  aggregate  exposure 
section  and  the  appropriate  safety 
factors  as  discussed  above  it  is 
concluded  that  the  most  sensitive 
subpopulations  of  infants  and  children 
have  a  reasonable  certainty  of  no  harm. 
For  the  chronic  assessment,  the  most 
sensitive  subpopulation,  children  1-6, 
uses  4.5%  of  the  chronic  RfD.  The  acute 
assessment  shows  the  most  sensitive 
subpopulation  to  be  non-nursing  infants 
at  10.7%  of  the  acute  RID.  The 
calculated  drinking  water  levels  of 
comparison  (DWLOCs)  for  children  of 
765  ppb  (acute)  and  38  ppb  (chronic)  are 
well  above  th»  conservative  drinking 
water  estimated  concentrations. 
Therefore,  there  is  a  reasonable  certainty 
that  no  harm  will  occur  to  infants  and 
children  from  aggregate  exposure  to 
potential  residues  of  flufenacet  in  food 
and  drinking  water. 

F.  International  Tolerances 

Maximum  residue  levels  are 
established  or  proposed  for  countries  of 
the  European  Communities  in  the 
following  commodities:  Cereals  at  0.5 
ppm;  com  at  0.5  ppm;  potato  at  0.1 
ppm;  sunflower  at  0.05  ppm;  soybean  at 
0.05  ppm;  animal  meat  at  0.05  ppm; 
animal  edible  offal's  at  0.05  ppm; 
animal  fat  at.0.05  ppm;  milk  at  0.01 
ppm;  and  eggs  at  0.05  ppm. 

|FR  Doc.  03-671 1  Filed  3-19-03:  8:45  ami 

BILLING  CODE  6S60-S0-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(s) 
Requlrenrtent  Submitted  to  0MB  for 
Emergency  Review  and  Approval 

March  13.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 


Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  he 
submitted  on  or  before  April  21,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  And  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Kim 
A.  Johnson,  Office  of  Management  and 
Budget.  Room  10236  NEOB, 
Washington.  DC  20503,  (202)  395-3562 
or  via  internet  at 

Kim_A.Johnson@omb.eop.gov,  and  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804.  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested  emergency 
OMB  review  of  this  collection  with  an 
approval  by  March  19.  2003. 

OMB  Control  Number  3060-01 10. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Application  for  Renewal  of 
Broadcast  Station  License,  FCC  Form 
303-S. 

Form  Number:  FCC  303-S. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  3,217. 

Estimated  Time  per  Response:  40 
mins.  to  9.75  hrs. 


Frequency  of  Response:  Eight-year 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  5,27 \  hours. 

Total  Annual  Cost:  $1,567,401. 

Needs  and  Uses:  PCC  Form  .303-S  is 
used  in  applying  for  renewal  of  a  license 
for  a  commercial  or  non-commercial 
AM,  FM,  or  TV  broadcast  station  and 
FM  translator,  TV  translator,  or  low 
power  TV  (LPTV),  or  low  power  FM 
broadcast  station.  It  can  also  be  used  to 
seek  the  joint  renewal  of  licenses  for  an 
F'M  or  TV  translator  station  and  its  co- 
owned  primary  FM,  TV,  or  LPTV 
station.  The  FCC  has  recently  made  two 
new  statutory  changes — 47  U.S.C. 
312(g),  which  provides  for  automatic 
expiration  of  a  license  if  the  licensee 
does  not  broadcast  ("goes  silent")  for 
twelve  months;  and  47  U.S.C.  309(k). 
which  affects  renewal  standards  and 
FCC  violations.  The  Commission  is  also 
revising  Form  303-S  to  make  it  a 
simpler  and  clearer  form  that  shifts  to  a 
convenient  certification-based  approach 
to  applicants.  Furthermore,  the 
Commission  is  changing  this  form  in 
line  with  the  release  on  November  20, 
2002  of  the  Second  Report  and  Order 
and  FNPRM,  Review  of  the 
Commission's  Broadcast  and  Cable 
Equal  Employment  Opportunities  Rules 
and  Policies,  MM  Docket  No.  98-204, 
FCC  02-303. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary.  > 

jFR  Doc.  03-6514  Filed  .3-19-03:  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting  Notices 

AGENCY:  Federal  Election  Commission. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  March  20,  2003,  10  a.m., 
meeting  open  to  the  public.  This 
meeting  was  cancelled. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  March  27.  2003,  10  a.m., 

meeting  open  to  the  public.  This 

meeting  was  cancelled. 

DATE  AND  TIME:  Tuesday,  March  25, 

2003,  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 


Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procediu^s  or  matters  affecting  a 
particular  employee. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission . 

[FR  Doc.  03-6868  Filed  3-18-03;  3:15  pm) 

BILLING  CODE  e71S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  3, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  LeonardMiller  Revocable 
Declaration  of  Trust,  Stuart  A.  Miller, 
Jeffrey  S.  Miller,  and  Brian  L.  Bilzin,  all 
of  Miami  Beach,  Florida,  and  Leslie  M. 
Saiontz,  Miami,  Florida,  as  Trustees;  to 
retain  voting  shares  of  UB  Financial 
Corporation,  Suruise,  Florida,  and 
thereby  indirectly  retain  voting  shares  of 
Union  Bank  of  Florida,  Lauderhill, 
Florida. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Steven  Earl  Shock,  Poplar  Buff, 
Missouri,  to  become  trustee  and  thereby 
gain  control  of  Midwest  Bancorporation, 
Inc.,  and  Affiliates  ESOP,  Poplar  Bluff, 
Missouri,  and  thereby  indirectly  gain 
control  of  First  Midwest  Bank  of  Carter 
County,  Van  Buren,  Missouri;  First 
Midwest  Bank  of  Dexter,  Dexter, 


Miissoiu,  and  First  Midwest  Bank  of 
Piedmont,  Piedmont,  Missour. 

2.  R.W.  Butler  Irrevocable  Family 
Trust  Number  1 ,  Little  Rock,  Arkansas; 
to  acquire  additional  voting  shares  of 
First  Paris  Holding  Company,  Paris, 
Arkansas,  and  thereby  indirectly  acquire 
additional  voting  shares  of  The  First 
National  Bank  at  Paris,  Paris,  Arkansas. 

In  connection  with  this  application, 
Beth  Eaton,  Little  Rock,  Arkansas, 
Patricia  BuUer,  Little  Rock,  Arkansas, 
James  T.  BuUer,  Harrisburg,  Arkansas, 
as  trustees,  have  applied  to  increase 
their  individual  direct  and  indirect 
ownership,  control  or  the  power  to  vote 
of  of  First  Paris  Holding  Company. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  14,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-6671  Filed  3-19-03;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERA).  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.)       - 
(BHC  Act),  Regulation  Y  (12  CFTl  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owmed  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  14.  2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  BB&-T  Corporation,  Winstom- 
Salem,  North  Carolina;  to  merge  with 
First  Virginia  Banks,  Inc.,  Falls  Chxmdi, 
Virginia,  and  thereby  indirectiy  acquire 
Atiantic  Bank,  Ocean  City,  Maryland: 
First  Virginia  Bank  -  Colonial, 
Richmond,  Virginia;  First  Virginia  Bank 
-  Southwest,  Roanoke,  Virginia;  First 
Virginia  Bank  -  Blue  Ridge,  Staunton, 
Virginia;  First  Virginia  Bank,  Falls 
Chiut:h,  Virginia;  First  Virginia  Bank  - 
Hampton  Roads,  Norfolk,  Virginia; 
Farmers  Bank  of  Maryland,  Annapolis, 
Maryland:  and  First  Vantage  Bank/Tri- 
Cities,  Bristol,  Virginia. 

In  coimection  with  Uiis  application. 
Applicant  also  has  applied  to  acquire 
First  Virginia  Banks,  Inc.;  and  thereby 
indirectly  acquire  First  Virginia  Life 
Insurance  Company,  and  First  General 
Leasing  Compjmy,  all  of  Falls  Church, 
Virginia,  and  thereby  engage  in 
community  development  activities, 
leasing  activities,  and  credit  related 
insurance  activities,  pursuant  to 
sections  225.28(b)(3),  (b)(ll)(i)  and 
(b)(12)(i),  of  Regulation  Y  respectively. 

Board  of  Governors  of  the  Federal  Reserve 
System" March  14.  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-6670  Filed  3-19-03:  8:45  am) 
BILLING  CODE  621(M)1-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act;  Meeting 

TIME  AND  DATE:  9  a.m.  (e.s.t.),  March  31, 

2003. 

PU^CE:  4th  Floor,  Conference  Room, 

1250  H  Street,  NW.,  Washington,  DC. 

STATUS:  Parts  will  be  open  to  the  public 

and  parts  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  minutes  of  the 
February  20,  2003,  Board  member 
•meeting. 

2.  Executive  Director's  report, 
including  the  following  items: 

a.  Legislative  report, 

b.  Investment,  report,  ■ 

c.  Participation  information, 

d.  Fiduciary  insurance  fund  proposal; 
and 

e.  Hardship  withdrawal  policy 

changes. 

3.  Presentation  by  Barclays  Global     . 
Investors. 
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4.  Status  of  new  record  keeping 
system. 

Parts  Closed  to  the  Public 

5.  Discussion  of  litigation  matters. 

6.  Discussion  of  personnel  matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director.  Office  of 
External  Affairs.  (202)  942-1640. 

Dated :,  March  1 8 .  2003 . 
Elizabeth  S.  WoodrufT, 

Secretary  to  the  Board,  Federal  Retirement 
Thrift  Investment  Board. 
[FR  Doc.  03-6863  Filed  3-18-03;  2:55  pml 
BHJJNO  COOe  CTVO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FTP  200a-B1] 
eTravel  Initiative 

AGENCY:  Office  of  Govemmentwide 
Policy  (MTT).  GSA. 
ACTION:  Notice  of  bulletin. 

SUMMARY:  In  accordance  with  GSA 
Bulletin  FTR  26  issued  July  25.  2002  (67 
FR  48654).  the  attached  bulletin  is 
issued  to  inform  agencies  of  FedTrip  as 
the  online  booking  service  available 
governroentwide  for  arranging 
temporary  duty  travel.  Agencies  will 
benefit  from  direct  cost  savings  and 
management  efficiencies  by  adopting 
self-service  travel  capabilities.  Each 
Executive  agency  will  be  required  to 
adopt  an  online  booking  engine  as  part 
of  their  self-service  travel  process. 
Agencies  are  requested  to  immediately 
develop  a  plan(s)  (e.g.,  budget  and 
persoimel  alignment)  to  achieve  a  high 
level  of  online  booking  by  December 
2003.  Such  plan(s)  will  prepare  agencies 
for  implementation  of  the  eTravel 
service,  which  is  expected  to  become 
available  by  December  2003.  Upon 
implementation  of  the  eTravel  service, 
agencies  will  be  required  to  measure  the 
use  of  self-service  travel  planning  and 
reservations  functions  of  the  eTravel 
service  for  arranging  temporary  duty 
travel. 

EFFECTIVE  DATE:  This  bulletin  is  effective 
March  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Burke,  General  Services  Administration, 
Office  of  Govemmentwide  Policy 
(MTT),  Washington,  DC  20405;  e-mail. 
timothy.burke@gsa.gov;  telephone  (703) 
872-8611. 

SUPPLEMENTARY  INFORMATION:  All 
Executive  agencies  will  be  required  to 
adopt  an  online  booking  service  to  make 
travel  reservations  for  temporary  duty 
travel.  FedTrip,  provided  by  the  U.S. 


Department  of  Transportation,  is  an 
online  booking  service  that  is  available 
for  use  by  Executive  agencies  and 
should  be  agencies'  first  choice  for 
online  booking.  Of  an  online  booking 
service  is  not  currently  deployed  in  an 
agency,  officials  responsible  for 
managing  the  agency's  travel  program 
should  take  steps  to  implement  an 
online  booking  service  including 
coordination  with  their  Travel 
Management  Center  (TMC)  where 
applicable.  Executive  agency  travel 
managers  should  contact  Arnie  Linares 
at  (202)  366-0520  or  e-mail 
arnie.Iinares@ost.dot.gov  to  make  the 
necessary  arrangements  to  obtain 
FedTrip.  Executive  agency  employees 
should  contact  their  agency's  travel 
office  for  information  on  how  to  make 
travel  arrangements  online.  Please  note 
that  this  document  implements  a  new 
numbering  system  for  FTR  bulletins. 

Dated:  March  14.  2003. 

G.  Martin  Wagner, 

Associate  Administrator,  Office  of 
Govemmentwide  Policy. 

Attachment 

March  20.  2003. 

(GSA  Bulletin  FTR  2003-Bll 

To:  Heads  of  Executive  Agencies. 
Subject:  eTravel  Online  Booking  Service 
Availability. 

1.  Purpose.  This  bulletin  notifies  executive 
agencies  of  the  availability  of  FedTrip  as  the 
online  booking  service  available 
govemmentwide,  which  should  be  agencies' 
Hrst  choice  for  making  temporary  duty  travel 
arrangements,  unless  you  have  another 
online  booking  service  already  deployed. 
Each  executive  agency  will  be  required  tp 
adopt  an  online  booking  service  as  part  of  its 
self-service  travel  process.  Agencies  are 
requested  to  develop  a  plan(s)  (e.g.,  budget 
and  personnel  alignment)  to  achieve  a  high 
level  of  online  booking  service  use  by 
December  31.  2003.  Such  plan(s)  will  prepare 
agencies  for  implementation  of  the  eTravel 
service,  which  is  part  of  the  President's 
Management  Agenda,  and  is  expected  to  be 
available  by  December  2003. 

2.  Background.  The  eTravel  initiative  was 
born  out  of  the  govemmentside  task  force 
known  as  Quick  Silver  that  was  established 
to  address  performance  gaps  in  existing 
Government  systems  as  they  relate  to  E- 
Govemment.  a  key  component  of  the 
President's  Management  Agenda.  The  use  of 
an  online  booking  service  is  an  interim  stage 
in  the  progress  toward  an  integrated  self- 
service  travel  environment. 

3.  eTravel  Online  Booking  Service 
Objective.  The  objective  of  an  eTravel  online 
booking  service  is  to  provide  agencies  with 

a  Web-based,  online  booldng  service  that 
implements  a  self-service  travel  booking 
capability  that  will  eventually  become  part  of 
the  govemmentwide  eTravel  initiative.  An 
online  booking  service  will  allow  employees 
to  arrange  their  own  air.  hotel,  and  car  rental 
reservations.  Providing  an  online  booking 


service  is  the  initial  phase  of  reengineering 
the  entire  travel  process  to  realize  significant 
cost  savings  to  the  government,  to  improve 
employees'  productivity,  and  to  provide  a 
unifled,  simplified  official  travel  process. 

4.  Government  Interest.  The  interim  use  of 
an  outline  booking  service  is  in  the  best 
interest  of  the  Federal  govemment  because: 

a.  It  supports  the  President's  Management 
Agenda  for  the  expanded  use  of  electronic 
govemment; 

b.  It  will  improve  internal  effectiveness 
and  efficiency; 

c.  It  will  provide  employees  with  greater 
flexibility  in  arranging  official  travel; 

d.  FedTrip  works  with  all  global 
distribution  systems  (GDS)  that  are  currently 
in  use  by  the  government's  contracted  travel 
management  centers  (TMCs).  and  should  be 
agencies'  first  choice  for  online  booking; 

e.  Best  practices  have  shown  that 
significant  benefits  are  optimized  when  60% 
or  greater  use  rates  per  agency  of  an  online 
booking  service  are  achieve;  and 

f.  I  will  produce  significant  savings  and 
reduce  fees  paid  by  the  Govemment. 

5.  Agency  Planning.  Under  the 
govemmentwide  «Travel  initiative,  agencies 
will  be  required  to  use  the  govemmentwide 
end-to-end.  Web-based  travel  management 
service  for  travel  preparations,  authorizations 
and  reservations,  and  payment  of  vouchers. 
Agencies  should  adopt  FedTrip  as  their  first- 
choice  interim  online  booking  service  (unless 
another  online  booking  service  has  already 
been  deployed)  until  the  govemmentwide. 
Web-based  end-to-end  travel  management 
service  is  available.  Agencies  are  cautioned 
against  investment  in  new  systems  that  will 
be  agency-specific  and  non-transferable  to 
the  eTravel  service.  Additionally,  the 
following  measures  should  be  taken  to 
implement  an  online  booking  service; 

a.  Agencies  should  evaluate  their  current 
arrangements  for  obtaining  travel  services  in 
order  to  determine  how  best  to  incorporate 
an  online  booking  service. 

b.  Each  agency  is  requested  to  submit  a 
report  by  December  31.  2003  to  the  point  of 
contact  in  paragraph  6  on  actions  it  has  taken 
as  of  that  date  to  achieve  high-level  usage  of 
an  online  booking  service  for  travel.  This 
report  should  also  describe  the  agency's 
plans  to  expand  its  usage  of  an  online 
booking  service  for  all  of  the  agency's  travel 
within  the  subsequent  12  months. 

c.  Agencies  are  also  requested  to  provide 
monthly  reports  on  the  number  and  dollar 
volume  of  tickets  issued,  as  well  as  fees  paid 
for  online  self-service  bookings  versus  full 
service  transaction.  Agencies  will  benefit 
from  this  data  enabling  them  to  better 
manage  cost/savings  benefits  and 
determining  appropriate  rate  of  transfer  from 
a  high  cost  full-service  transaction  to  a  lower 
cost  self-service  transaction.  This  information 
is  customarily  available  from  agency  TMCs 
and  online  booking  engine  providers.  Reports 
should  be  submitted  within  10  working  days 
after  the  end  of  each  month  to  the  point  of 
contact  in  paragraph  6.  Agencies  are  strongly 
encouraged  to  use  these  reports  to  manage 
internal  savings  and  monitor  their  adoption 
rate  of  self-service  bookings. 

d.  Agencies  should  appoint  and  empower 
a  manager  to  ensure  that  desired  use  rates  for 
an  online  booking  system  are  achieved. 


6.  Point  of  Contact.  Tim  Burke,  Director, 
Travel  Management  Policy  Division  (MTT), 
Office  of  Govemmentwide  Policy,  General 
Services  Administration,  Washington,  DC 
20405;  telephone  703-872-8611;  e-mail, 
tinfothy.burke@gsa.gov. 

7.  Expiration  Date.  This  bulletin  expires 
when  the  new  eTravel-services  is  fully 
implemented  within  your  agency. 

(FR  Doc.  03-6662  Filed  3-19-03;  8:45  am] 
BILLING  COOE  6a20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  for  Civil  Rights 

Notice  of  Addresses  for  Submission  of 
HIPAA  Health  Information  Privacy 
Complaints 

AGENCY:  Office  for  Civil  Rights,  HHS. 
ACTION:  Notification  of  addresses  for 
submission  of  HIPAA  Health 
Information  Privacy  Complaints  for 
violations  occurring  on  or  after  April  14, 
2003. 

SUMMARY:  This  notice  sets  out  the 
addresses  for  filing  a  complaint  with  the 
Secretary  of  the  Department  of  Health 
and  Human  Services,  for  non- 
compliance by  a  covered  entity  with  the 
standards  for  privacy  of  individually 
identifiable  health  information  under  45 
CFR  parts  160  and  164  (the  Privacy 
Rule).  The  Privacy  Rule  implements 
certain  provisions  of  the  Administrative 
Simplification  subtitle  of  the  Health 
Insiu-ance  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
Public  Law  104-191.  Complaints  must    * 
be  submitted  in  writing  to  the  Office  for 
Civil  Rights  at  the  appropriate  address, 
as  described  below. 
EFFECTIVE  DATE:  April  14,  2003. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  the  list  of 
addresses  for  filing  complaints. 
SUPPLEMENTARY  INFORMATION:  45  CFR 
section  160.306  establishes  general 
provisions  for  submission  of  complaints 
against  a  covered  entity  for  non- 
compliance with  the  HIPAA  Privacy 
Rule.  A  person  who  beUeves  a  covered 
entity  is  not  complying  with  these 
requirements  may  file  a  complaint  with 
the  Secretary.  A  covered  entity  is  a 
health  plan,  heedth  care  clearinghouse, 
and  any  health  care  provider  who 
conducts  certain  health  care 
transactions  electronically.  Complaints 
to  the  Secretary  must:  (1)  Be  filed  in 
writing,  either  on  paper  or 
electronically;  (2)  name  the  entity  that  is 
the  subject  of  the  complaint  and 
describe  the  acts  or  omissions  believed 
to  be  in  violation  of  the  applicable 


requirements  of  part  160  or  the 
applicable  standards,  requirements,  and 
implementation  specifications  of 
subpart  E  of  part  164;  and  (3)  be  filed 
within  180  days  of  when  the 
complainant  knew  or  should  have 
known  that  the  act  or  omission 
complained  of  occurred,  unless  this 
time  limit  is  waived  by  the  Office  for 
Civil  Rights  for  good  cause  shov>m. 
Complaints  to  the  Secretary  may  be  filed 
oidy  with  respect  to  alleged  violations 
occurring  on  or  after  April  14,  2003. 

The  Secretary  has  delegated  to  the 
Office  for  Civil  Rights  (OCR)  the 
authority  to  receive  and  investigate 
complaints  as  they  may  relate  to  the 
Privacy  Rule.  See  65  FR  82381  (Dec.  28, 
2000).  Individuals  may  file  written 
compleunts  with  OCR  by  mail,  fax  or  e- 
mail  at  the  addresses  listed  below. 
Individuals  may,  but  are  not  required  to, 
use  OCR's  Health  Information  Privacy 
Complaint  Form.  To  obtain  a  copy  of 
this  form,  or  for  more  information  about 
the  Privacy  Rule  or  how  to  file  a 
complaint  with  OCR,  contact  any  OCR 
office  or  go  to  www.hhs.gov/ocr/ 
hipaa/.  For  more  information  on  what 
entities  are  covered  by  HIPAA,  go  to 
www. cms/hipaa/hipaa2/ support/tools/ 
decisionsupport/ default. asp. 

As  listed  below,  health  information 
privacy  complaints  to  the  Secretary 
should  be  addressed  to  the  OCR  regional 
office  that  is  responsible  for  matters 
relating  to  the  Privacy  Rule  arising  in 
the  State  or  jurisdiction  where  the 
covered  entity  is  located.  Complaints 
may  also  be  filed  via  email  at  the 
address  noted  below. 

Where  To  File  Complaints  Concerning 
Health  Information  Privacy 

For  complaints  involving  covered 
entities  located  in  Cormecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  or  Vermont: 
Region  I.  Office  for  Civil  Rights,  U.S. 
Department  of  Health  and  Human 
Services,  Govemment  Center,  J.F. 
Kermedy  Federal  Building — Room 
1875,  Boston,  Massachusetts  02203. 
Voice  phone  (617)  565-1340.  FAX 
(617)  565-3809.  TDD  (617)  565-1343. 

For  complaints  involving  covered 
entities  located  in  New  Jersey,  New 
York,  Puerto  Rico,  or  Virgin  Islands: 
Region  II.  Office  for  Civil  Rights,  U.S. 
Department  of  Health  and  Human 
Services,  Jacob  Javits  Federal 
Building,  26  Federal  Plaza — Suite 
3312,  New  York,  New  York,  10278. 
Voice  Phone  (212)  264-3313.  FAX 
(212)  264-3039.  TDD  (212)  264-2355. 

For  complaints  involving  covered 
entities  located  in  Delaware,  District  of 


Columbia,  Maryland,  Peimsylvania, 
Virginia,  or  West  Virginia: 
Region  HI,  Office  for  Civil  Rights,  U.S. 
Department  of  Health  and  Human 
Services,  150  S.  Independence  Mall 
West.  Suite  372.  PubUc  Ledger 
Building,  Philadelphia,  PA  19106- 
9111.  Main  Line  (215)  861-4441. 
Hotline  (800)  368-1019.  FAX  (215) 
861-4431.  TDD  (215)  861-4440. 
For  complaints  involving  covered 
entities  located  in  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi.  North 
Carolina.  South  Carolina,  or  Teimessee: 
Region  IV,  Office  for  Civil  Rights,  U.S. 
Department  of  Health  and  Human 
Services,  Atlanta  Federal  Center, 
Suite  3B70,  61  Forsyth  Street,  SW., 
Atlanta,  GA  30303-8909.  Voice  Phone 
(404)  562-7886.  FAX  (404)  562-7881. 
TDD  (404)  331-2867. 
For  complaints  involving  covered 
entities  located  in  Illinois,  Indiana, 
Michigan.  Minnesota,  Ohio,  or 
Wisconsin: 

Region  V,  Office  for  Civil  Rights,  U.S. 
Department  of  Health  and  Human 
Services,  233  N.  Michigan  Ave.,  Suite 
240,  Chicago,  111.  60601.  Voice  Phone 
(312)  886-2359.  FAX  (312)  886-1807. 
TDD  (312)  353-5693. 
For  complaints  involving  covered 
entities  located  in  Arkansas,  Louisiana, 
New  Mexico.  Oklahoma,  or  Texas: 
Region  VI,  Office  for  Civil  Rights,  U.S. 
Department  of  Health  and  Human 
Services,  1301  Yoimg  Street,  Suite 
1169,  Dallas.  TX  75202.  Voice  Phone  . 
(214)  767^056.  FAX  (214)  767-0432. 
TDD  (214)  767-8940. 
For  complaints  involving,cdvered 
entities  located  in  Iowa,  Kansas, 
Missouri,  or  Nebraska: 
Region  VII,  Office  for  Civil  Rights.  U.S. 
Department  of  Health  and  Human 
Services,  601  East  12th  Street — Room 
248,  Kansas  City,  Missouri  64106. 
Voice  Phone  (816)  426-7278.  FAX 
(816)  426-3686.  TDD  (816)  426-7065. 
For  complaints  involving  covered 
entities  located  in  Colorado,  Montana, 
North  Dakota,  South  Dakota,  Utah,  or 
Wyoming: 

Region  VIE,  Office  for  Civil  Rights,  U.S. 
Department  of  Health  and  Human 
Services,  1961  Stout  Street— Room 
1185  FOB,  Denver.  CO  80294-3538. 
Voice  Phone  (303)  844-2024.  FAX 
(303)  844-2025.  TDD  (303)  844-3439: 
For  complaints  involving  covered 
entities  located  in  American  Samoa, 
Arizona,  California,  Guam,  Hawaii,  or 
Nevada: 

Region  D(,  Office  for  Civil  Rights.  U.S. 
Department  of  Health  and  Human 
Services,  50  United  Nations  Plaza — 
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Room  322,  San  Francisco,  CA  94102. 
Voice  Phone  (415)  437-8310.  FAX 
(415)  437-8329.  TDD  (415)  437-8311. 
For  complaints  involving  covered 
entities  located  in  Alaska,  Idaho, 
Oregon,  or  Washington: 
Region  X,  Office  for  Civil  Rights.  U.S. 
Department  of  Health  and  Human 
Services,  2201  Sixth  Avenue — Suite 
900.  Seattle,  Washington  98121-1831. 
Voice  Phone  (206)  615-2287.  FAX 
(206)  615-2297.  TDD  (206)  615-2296. 
'    For  all  complaints  filed  by  e-mail 
send  to:  OCBCompIaint@hhs.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lester  Coffer,  Ofhce  for  Civil  Rights, 
Department  of  Health  and  Human 
Services,  Mail  Stop  Room  506F,  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington.  DC  20201.  Telephone 
number:  (202)  205-8725. 

Dated:  March  12,  2003. 
Richard  M.  Campanelli, 
Director,  Office  for  Civil  Rights. 
[FR  Doc.  03-6651  Filed  3-19-03:  8:45  am] 
MLUNG  COOC  4153-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Center  for  Health  Statistics 
(NCHS),  Classifications  and  Public 
Health  Data  Standards  Staff, 
Announces  the  Following  Meeting 

Name:  ICD-9-CM  Coordination  and 
Maintenance  Committee  Meeting. 

Time  and  Date:  9  a.m. — 4  p.m.,  April 
3,  2003. 

Place:  Centers  for  Medicare  and 
Medicaid  Services  (CMS)  Auditorium, 
7500  Security  Boulevard,  Baltimore, 
Maryland. 

Status:  Open  to  the  public. 

Purpose:  The  ICD-9-CM  Coordination 
and  Maintenance  (C&M)  Committee  will 
hold  its  first  meeting  of  the  2003 
calendar  year  cycle  on  Thursday,  April 
3,  2003.  The  C&M  meeting  is  a  public 
forum  for  the  presentation  of  proposed 
modifications  to  the  International 
Classification  of  Diseases,  Ninth- 
Revision,  and  Clinical  Modification. 

Matters  to  be  Discussed:  Agenda  items 
include:  Hepatitis  C,  acute  and 
unspecified;  worn  out  joint  prosthesis; 
deep  vein  thrombosis;  aftercare 
following  organ  transplant;  aftercare 
following  abnormal  pap  smear; 
encounter  for  pregnancy  test-negative 
result;  allergic  dermatitis  due  to  animal 
dander;  endometrial  hyperplasia  with 
and  without  atypia;  mechanical 


complication  of  esophagostomy;  and 
ICO-10  Procedure  Classification  System 
(PCS);  Updates  on:  Bipolar 
Radiofrequency  Ablation;  and  Blunt 
Micro-Dissection  with  Chronic  Total 
Occlusion  (CTO)  Catheter  Laparoscopic/ 
Thorascopic  approaches. 

Contact  Person  for  Additional 
Information:  Amy  Blum,  Medical 
Classification  Specialist,  Classifications 
and  Public  Health  Data  Standards  Stafi', 
NCHS,  3311  Toledo  Road,  Room  2402, 
Hyattsville,  Maryland  20782,  telephone 
301-458-4106  (diagnosis),  Amy  Gruber. 
Health  Insurance  Specialist,  Division  of 
Acute  Care,  CMS.  7500  Security  Blvd., 
Room  C4-07-07,  Baltimore,  Maryland 
21244,  telephone  410-786-1542 
(procedures). 

Notice:  In  the  interest  of  security, 
(CMS)  has  instituted  stringent 
procedures  for  entrance  into  the 
building  by  non-government  employees. 
Persons  without  a  government  I.D.  will 
need  to  show  a  photo  I.D.  and  sign-in  at 
the  security  desk  upon  entering  the 
building.  , 

Notice:  This  is  a  public  meeting. 
However,  because  of  fire  code 
requirements,  should  the  number  of 
attendants  meet  the  capacity  of  the 
room,  the  meeting  will  be  closed. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register      < 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  March  14.  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-6681  Filed  3-19-03:  8:45  am] 
BILUNG  COOE  4360-1 6-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  at  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Continue  Discussions  on  the 
Approval  of  Respiratory  Devices  Used  to 
Protect  Workers  in  Hazardous 
Environments. 


Times  and  Dates:  8  a.m.-ll:30  a.m., 
April  10,  2003.  8  a.m.-ll:30  a.m.,  April 
24.  2003. 

Place:  Marriott  Key  Bridge,  1401  Lee 
Highway,  Arlington,  Virginia  (April  10); 
Colorado  School  of  Mines,  1500  Illinois 
Street,  Golden,  Colorado  (April  24). 

Status:  These  meetings  are  hosted  by 
NIOSH  and  will  be  open  to  the  pubUc, 
limited  only  by  the  space  available.  The 
meeting  room  at  each  location  will 
accommodate  approximately  75  people. 
Interested  parties  should  make  hotel 
reservations  directly  with  the  Marriott 
Key  Bridge  (703-524-6400/800-327- 
9789)  in  Arlington,  Virginia,  or  the 
Golden  Hotel  (303-279-0100/800-233- 
7214)  in  Golden,  Colorado,  referencing 
the  NIOSH/NPPTL  Public  Meeting. 
Interested  parties  should  confirm  their 
attendance  to  eitlVer  meeting  by 
completing  a  registration  form  and 
forwarding  it  by  e-mail 
{confserv@netl.doe.gov)  or  fax  (304- 
285-4459)  to  the  Event  Management 
Office.  A  registration  form  may  be 
obtained  from  the  NIOSH  Homepage 
(http://www.cdc.gov/niosh)  by  selecting 
Conferences  and  then  the  event. 

Requests  to  make  presentations  at  the 
public  meeting  should  be  mailed  to  the 
NIOSH  Docket  Officer,  Robert  A.  Taft 
Laboratories,  M/S  C34,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
Telephone  513-533-8303,  Fax  513- 
533-8285,  E-mail 

niocindocket@cdc.gov.  All  requests  to 
present  should  contain  the  name, 
address,  telephone  number,  relevant 
business  affiliations  of  the  presenter,  a 
brief  summary  of  the  presentation,- and 
the  approximate  time'  requested  for  the 
presentation.  Oral  presentations  should 
be  limited  to  15  minutes. 

After  reviewing  the  requests  for 
presentation,  NIOSH  will  notify  each 
presenter  of  the  approximate  time  that 
their  presentation  is  scheduled  to  begin. 
If  a  participant  is  not  present  when  their 
presentation  is  scheduled  to  begin,  the 
remaining  participants  will  be  heard  in 
order.  At  the  conclusion  of  the  meeting, 
an  attempt  will  be  made  to  allow 
presentations  by  any  scheduled 
participants  who  missed  their  assigned 
times.  Attendees  who  wish  to  speak  but 
did  not  submit  a  request  for  the 
opportunity  to  make  a  presentation  may 
be  given  the  opportiuiity  at  the 
conclusion  of  the  meeting,  at  the 
discretion  of  the  presiding  officer. 

Comments  on  the  topics  presented  in 
this  notice  and  at  the  meetings  should 
be  mailed  to  the  NIOSH  Docket  Office, 
Robert  A.  Taft  Laboratories,  M/S  C34, 
4676  Columbia  Parkway,  Cincinnati, 
Ohio  45226.  Telephone  513-533-8303, 
Fax  513-533-8285.  Comments  may  also 
be  submitted  by  e-mail  to 


niocindocket@cdc.gov.  E-mail 
attachments  should  be  formatted  as 
WordPerfect  6/7/8/9  or  Microsoft  Word. 
Comments  should  be  submitted  to 
NIOSH  no  later  than  Jime  1,  2003,  and 
should  reference  docket  number,  NIOSH 
05,  in  the  subject  heading. 

Purpose:  The  National  Institute  for 
Occupational  Safety  and  Health,  in 
consultation  with  the  Mine  Safety  and 
Health  Administration  (MSHA),  is  in 
the  process  of  developing  a  proposed 
rule  on  the  performance  and  reliability 
requirements  of  close-circuit  self- 
contained  escape  breathing  apparatus. 
Examples  include  self-contained  self- 
rescuers  (SCSRs)  as  used  in  the  mining 
industry  and  emergency  escape 
breathing  apparatus  (EEBD).  The 
purpose  of  these  meetings  is  to  provide 
an  opportunity  for  an  exchange  of 
information  between  NIOSH  and 
respirator  manufacturers,  industry 
representatives,  labor  representatives, 
and  others  with  an  interest  in 
respiratory  protection.  Attendees  will  be 
given  an  opportunity  to  ask  questions; 
submit  verbal  and  written  conunents 
they  wish  to  have  included  in  the 
regulatory  record;  and  provide 
individual  input  into  potential  changes 
to  the  applicable  regulations  and 
policies. 

NIOSH  and  MSHA  have  not 
determined  the  final  content  of  its 
proposed  rulemaking  but  is  considering 
the  regulatory  actions  listed  below. 
NIOSH  and  MSHA  are  specifically 
asking  for  comments  on  these  proposed 
actions,  but  would  also  welcome 
comments  on  additional  areas  that  the 
commenters  believe  may  need  to  be 
addressed. 

NIOSH  and  MSHA  are  considering: 

(1)  Proposing  to  use  Breathing  anof 
Metabolic  Simulators  (BMS)  to 
uniformly  evaluate  the  life  support 
performance  of  these  respirators.  The 
intent  is  to  imiformly  classify  protection 
according  to  the  length  of  time  that  the 
apparatus  provides  a  breathable  gas 
supply,  measuring  that  performance  to 
depletion.  It  is  further  proposed  to 
retain  certain  elements  of  hiunan  subject 
testing; 

(2)  Proposing  new  ruggedness  and 
reliability  requirements  such  as  a 
miniiniim  shock  and  vibration 
standards,  and  means  for  luiambiguous 
determination  of  continued 
functionality  at  the  approved  level; 

(3)  Proposing  new  safety  requirements 
such  as  fire  and  explosion  risk 
assessments  to  assure  that  the  imits  do 
not  introduce  any  new  hazards  in  the 
deployment  environment; 

(4)  Proposing  to  require  the  inclusion 
of  fog  resistant  eye  protection  from  gas 
and  vapor  hazards; 


(5)  Proposing  to  require  post- 
deployment  audits  of  approved 
apparatus; 

C6)  Proposing  to  require  unit 
registration  as  a  condition  of 
certification. 

FOR  ADOmONAL  INFORMATION  CONTACT: 
Event  Management,  P.O.  Box  880,  3610 
Collins  Ferry  Road,  Morgantown,  WV 
26507,  Telephone  304-285-4750,  Fax 
304-285-4459,  E-mail 
confserv@netl.doe.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  14,  2003. 
Alvin  Hall. 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Pnvention. 

[FR  Doc.  03-6683  Filed  3-19-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Instttute  for  Occupational 
Safety  and  Health;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  at  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  meeting. 

Name:  Discussions  on  Research  for 
Comprehensive  Test  Standards  of 
Respiratory  Devices  Used  to  Protect 
Workers  in  Hazardous  Environments. 

Time  and  Date:  12:30-5  p.m.,  April 
10,  2003. 

Place:  Marriott  Key  Bridge.  1401  Lee 
Highway,  Arlington,  Virginia. 

Status:  This  meeting  is  hosted  by 
NIOSH  and  will  be  open  to  the  public, 
limited  only  by  the  space  available.  The 
meeting  room  will  accommodate 
approximately  75  people.  Interested 
parties  should  make  hotel  reservations 
directiy  with  the  Marriott  Key  Bridge 
(703-524-6400/800-327-9789)  in 
Arlington,  Virginia,  and  reference  the 
NIOSH/NPPTL  PubUc  Meeting. 
Interested  parties  should  confirm  their 
attendance  to  this  meeting  by 
completing  a  registration  form  and 
forwarding  it  by  e-mail 
(confserv@netI.doe.gov)  or  fax  (304- 
285-4459)  to  the  Event  Management 
Office.  A  registration  form  may  be  ■ 


obtained  from  the  NIOSH  Homepage 
(http://www.cdc.gov/niosh)  by  selecting 
Conferences  and  then  the  event. 

Requests  to  make  presentations  at  the 
pubUc  meeting  shoiild  be  mailed  to  the 
NIOSH  Docket  Officer.  Robert  A.  Taft 
Laboratories,  M/S  C34,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
Telephone  513-533-8303.  Fax  513- 
533-8285,  E-mail 

niocindocket@cdc.goy.  All  requests  to 
present  should  contain  the  name, 
address,  telephone  number,  relevant 
business  affiliations  of  the  presenter,  a 
brief  summary  of  the  presentation,  and 
the  approximate  time  requested  for  the 
presentation.  Oral  presentations  should 
be  limited  to  15  minutes. 

After  reviewing  the  requests  for 
presentation,  NIOSH  will  notify  each 
presenter  of  the  approximate  time  that 
their  presentation  is  scheduled  to  begin. 
If  a  participant  is  not  present  when  their 
presentation  is  scheduled  to  begin,  the 
remaining  participants  will  be  heard  in 
order.  At  the  conclusion  of  the  meeting, 
an  attempt  will  bemade  to  allow 
presentations  by  any  scheduled 
participants  who  missed  their  assigned 
times.  Attendees  who  wish  to  speak  but 
did  not  submit  a  request  for  the 
opportimity  to  make  a  presentation  may 
be  given  the  opportunity  at  the 
conclusion  of  the  meeting,  at  the 
discretion  of  the  presiding  officer. 

NIOSH  is  specifically  asking  for 
comments  on  the  proposed  actions 
listed,  but  would  also  welcome 
comments  on  additional  areas  that  the 
commenter  beUeve  may  need  to  be 
addressed.  Comments  on  the  topics 
presented  in  this  notice  and  at  the 
meeting  should  be  mailed  to  the  NIOSH 
Docket  Office.  Robert  A.  Taft 
Laboratories.  M/S  C34.  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
Telephone  513-533-8303,  Fax  513- 
533—8285.  Comments  may  also  be 
submitted  by  e-mail  to 
niocindocket@cdc.gov.  E-mail 
attachments  should  be  formatted  as 
WordPerfect  6/7/8/9  or  Microsoft  Word. 
Comments  should  be  submitted  to 
NIOSH  no  later  than  June  1,  2003.  and 
should  reference  docket  number, 
NlOSH-008  in  the  subject  heading. 

Purpose:  The  National  Institute  for 
Occupational  Safety  and  Health  is 
conducting  research  for  new 
comprehensive  standards  for         = 
multifunction  Powered  Air  Purifying 
Respirators  (PAPRs).  These  respiratory 
protective  devices  may  include 
protection  against  other  types  of  threats 
or  hazards.  Some  devices  can  include 
vision  protection,  hearing  protection,  or 
head  protection  as  well  as  isolation  from 
environmental  contaminants,  making 
them  midtifunctional.  Such  devices 
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could  be  very  useful  to  emergency 
responders,  miners,  and  construction 
workers,  to  name  a  few. 

The  purpose  of  this  meeting  is  to 
provide  an  opportunity  for  an  exchange 
of  information  between  NIOSH  and 
respirator  manufacturers,  industry 
representatives,  labor  representatives, 
and  others  with  an  interest  in 
respiratory  protection.  Attendees  will  be 
given  an  opportunity  to  ask  questions 
and  submit  verbal  and  written 
comments  they  wish  to  have  included 
in  the  regulatory  record. 

Besides  providing  respiratory 
protection,  multifunction  PAPRs  must 
allow  wearers  to  perform  their  assigned 
duties  without  posing  additional 
burdens.  Vision,  communications,  heat 
exchange,  and  ability  to  fit  into  tight 
places  must  meet  meaningful  testing 
criteria  to  have  reasonable  assurance 
that  they  will  be  acceptable.  In  addition, 
loose-fitting  PAPR  equipment  must  be 
able  to  supply  enough  filtered  air  that 
the  wearer  does  not  breathe 
contaminated  air  during  heavy  exertion. 

The  problem  is  how  to  objectively 
evaluate  candidate  equipment. 
Multifunction  PAPRs  must  be  evaluated 
against  objective,  scientifically  valid 
tests  in  order  to  be  certified  by  the 
Government  as  reasonably  meeting 
minimum  standards.  Currently, 
appropriate  standards  are  not  available. 
Such  standards,  which  address  all  the 
elements  that  go  into  making  the 
equipment  multifunctional,  must  be 
developed  and  validated.  The  purpose 
of  this  meeting  is  to  discuss 
comprehensive  test  standards  for  all 
elements  of  multifunction  PAPRs. 

NIOSH  has  not  determined  the  Bnal 
content  of  its  research  but  is  considering 
that  test  standards  will  be  needed  for: 

(1)  Respiration; 

(2)  Vision; 

(3)  Communications; 

(4)  Wear  Ability; 

(5)  Hearing  Protection. 

FOR  AOOmONAL  INFORMATION  CONTACT: 
Event  Management.  P.O.  Box  880,  3610 
Collins  Ferry  Road,  Morgantown,  WV 
26507.  Telephone  304-285-4750,  Fax 
304-285-4459,  E-mail 
confserv^netl.doe.gov. 

The  Director,  Management  Analysis 
and  Services  OfBce,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  March  14,  2003. 
Alvin  Hall. 

Director.  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  03-6687  Filed  3-19-03;  8:45  am) 

BILUNO  CODE  4ie3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-301 ,  CMS- 
10077,  and  CMS-1 0072] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

Agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any  ' 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired. 

Title  of  Information  Collection: 
Certification  of  Medicaid  Eligibility 
Quality  Control  (MEQC)  Payment  Error 
Rates  and  Supporting  Regulations  in  42 
CFR  431.800  through  431.865. 

Form  No.:  CMS-301  {OMB#  0938- 
0246). 

Use:  MEQC  is  operated  by  the  State 
title  XIX  agency  to  monitor  and  improve 
the  administration  of  its  Medicaid 
system.  The  MEQC  system  is  based  on 
State  reviews  of  Medicaid  beneficiaries 
from  the  eligibility  flies.  The  reviews  are 
used  to  assess  beneficiary  liability,  if 
any,  and  to  determine  the  amounts  paid 


to  provide  Medicaid  services  for  these 
cases. 

Frequency:  Semi-annually. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  51. 

Total  Annual  Responses:  102. 

Total  Annual  Hours:  22,515. 

2.  Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection: 
"Medicare  Decisions  and  Your  Rights". 

Form  No.:  CMS-1 007 7  (OMB#  0938- 
NEW). 

Use:  Purusant  to  42  CFR  422.568  (c), 
M+C  practitioners  must  deliver  notices 
to  enrollees  informing  them  of  their 
right  to  obtain  a  detailed  notice 
regarding  services  from  their  M+C 
organizations.  This  notice  fulfills  the 
regulatory  requirement. 

Frequency:  Other  (distribution). 

Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  Federal 
Government. 

Number  of  Respondents:  155. 

Total  Annual  Responses:  5,000,000. 

Total  Annual  Hours:  83.333. 

3.  Type  of  Information  Collection 
Request:  New  Collection. 

Title  of  Information  Collection: 
MSInteractive  Survey  Tool  for 
cms.hhs.gov. 

Form  No.:  CMS-10072  (QMB#  0938- 
NEW). 

Use:  CMS  has  developed  a  survey  tool 
using  MSInteractive  to  obtain  feedback 
from  users  accessing  cms.hhs.gov 
website  to  guide  future  improvements. 

Frequency:  on  occasion. 

Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit. 

Number  of  Respondents:  7000. 

Total  Annual  Responses:  7000. 

Total  Annual  Hours:  583. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  A^airs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan. 
Room  N2-14-26.  7500  Seciuity 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 


Dated:  March  13,  2003. 
Dawn  Willinghan. 

Acting  Paperwork  Reduction  Act  Team 

Leader,  CMS  Reports  Clearance  Officer.  Office 

of  Strategic  Operations  and  Strategic  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

IFR  Doc.  03-6648  Filed  3-19-03;  8:45  am] 

BILUNG  CODE  4120-03-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CM$-R-72] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Information  Collection  Requirements  in 
42  CFR  478.18,  478.34,  478.36,  and 
478.42,  QIO  Reconsiderations  and 
Appeals. 

Form  No.:  CMS-R-72  (OMB#  0938- 
0443). 

Use:  These  regulations  contain 
procedures  for  QIOs  (formerly  known  as 
PROs)  to  use  in  reconsideration  of 
initial  determinations.  The  information 
requirements  contained  in  these 
regulations  are  on  QIOs  to  provide 
information  to  parties  requesting  a 
reconsideration.  These  parties  will  use 
the  information  as  guidelines  for  appeal 


rights  in  instances  where  issues  are  still 
in  dispute. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households,  and  Business  or  other  for- 
profit. 

Number  of  Respondents:  2,509. 

Total  Ani\ual  Responses:  5.228. 

Total  Annual  Hours:  2,822. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
your  request,  including  your  address, 
phone  number.  OMB  number,  and  CMS 
document  identifier,  to 
Papenvork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resoiuces  and  Housing  Branch. 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  March  13,  2003. 
Dawn  Willinghan. 

Acting  Paperwork  Reduction  Act  Team 
Leader,  CMS  Reports  Clearance  Officer.  Office 
of  Strategic  Operations  and  Regulatory 
Affairs,  Division  of  Regulations  Development 
and  Issuances. 
IFR  Doc.  03-6649  Filed  3-19-03;  8:45  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10085] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  and  Solicitation  of 
Applications 

Agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  knovra  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 


of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  t3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A>of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  part 
1320.  This  is  necessary  to  ensure 
compliance  with  the  "Trade  Act  of  2002. 
We  caimot  reasonably  comply  with  the 
normal  clearance  procedures  because  of 
an  unanticipated  event  and  public 
harm. 

A  part  of  the  President's  New 
Freedom  Initiative  and  Executive  Order 
13217,  the  Demonstration  to  Improve 
the  Direct  Service  Workforce  presents  ' 
an  opportunity  for  States  and 
community  organizations  to  improve 
the  recruitment  and  retention  of  direct 
service  workers.  The  Centers  for 
Medicare  and  Medicaid  Services  is  the 
agency  within  the  Department  of  Health 
and  Human  Services  charged  with 
developing  and  administering  this 
program. 

For  FY  2003,  $9  milhon  dollars  was 
budgeted  to  fund  this  demonstration 
program  and  an  additional  $3  million  is 
expected  to  be  budgeted  for  FY  2004. 
Because  funding  for  this  demonstration 
appears  as  part  of  the  FY  2003  budget, 
it  is  necessary  to  award  grants  to  States 
and  community-based  organizations 
before  October  1,  2003. 

We  need  to  seek  emergency  approval 
because  we  need  three  months  between 
the  time  that  applicants  must  submit 
their  proposals  and  the  time  of  award. 
Overall  we  are  expecting  a  large  volume 
of  grant  applications.  We  will  need  the 
three  months  to  sort,  review  and  score 
the  awards  and  prepare  award  packages. 

CMS  is  requesting  OMB  review  ana 
approval  of  this  collection  by  April  21, 
2003.  with  a  180-day  approval  period. 
Written  conunents  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  April  7.  2003. 
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During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 

notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  conunent  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection:  Type  of  Information 
Collection:  Medicaid  Program: 
Demonstration  To  Improve  the  Direct 
Service  Workforce;  CMS  Form  Number: 
CMS-10085  (OMB#  0938-NEW):  Use: 
Executive  Order  13217,  "Community- 
Based  Alternatives  for  individuals  with 
Disabilities"  provides  for  the 
establishment  of  grants  for  states  and 
community  groups  that  develop  and 
implement  demonstration  programs 
designed  to  increase  the  pool  of  direct 
care  service  workers,  who  help  support 
people  with  disabilities  in  the 
community,  through  recruitment  and 
retention  strategies.  State  agencies  and 
community  groups  will  be  applying  for 
these  grants:  Frequency:  On  occasion; 
Affected  Public:  State,  local,  or  tribal 
government;  Not-for-profit  institutions: 
Number  of  Respondents:  15:  Total 
Annual  Responses:  15:  Total  Annual 
Burden  Hours:  300.  We  have  submitted 
a  copy  of  this  notice  to  OMB  for  its 
review  of  these  information  collections. 
A  notice  will  be  published  in  the 
Federal  Register  when  approval  is 
obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/ pra/default. asp  or  e-mail 
your  request,  including  your  address, 
phone  number.  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  in  order  to  be  considered 
in  the  OMB  approval  process,  comments 
on  these  information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  April  7,  2003. 

Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Division  of  Regulations  Development 
and  Issuances,  Attn:  Reports 
Clearance  Officer,  Room  C5-16-03, 
7500  Security  Boulevard,  Baltimore, 
MD  21244-1850.  Fax  Number:  (410) 

-    786-3064.  Attn:  Julie  Brown; 
and. 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Brenda 
Aguilar,  CMS  Desk  Officer. 
Solicitation:  This  notice  also  serves  as 
an  announcement  for  solicitation  of 
applications  for  the  grants,  as  follows: 
Title  of  Grant:  The  Demonstration  to 
Improve  the  Direct  Service  Workforce 

Authority:  The  Demonstration  to 
Improve  the  Direct  Services  Workforce 
is  authorized  by  the  President's 
Executive  Order  13217,  "Community- 
Based  Alternatives  for  Individuals  with 
Disabilities."  The  Demonstration  is  part 
of  the  President's  New  Freedom 
Initiative,  which  calls  for  the  removal  of 
barriers  to  community  living  for  people 
with  disabilities.  CMS  is  the  designated 
HHS  agency  with  administrative 
responsibility  for  this  program. 

who  Is  Eligible  to  Apply:  Two  types 
of  State  agencies  in  eligible  States  may 
apply:  (a)  The  Single  State  Medicaid 
Agency  or  (b)  any  other  agency  or 
instrumentality  of  a  State  (as 
determined  under  State  law).  In 
addition,  community-based 
organizations  that  provide  some 
combination  of  direct  services, 
education,  training  and/or  outreach  are 
eligible  to  apply. 

By  "State  '  we  refer  to  the  definition 
provided  under  45  CFR  74.2  as  "any  of 
the  several  States  of  the  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  any  agency  or  instrumentality 
of  a  State  exclusive  of  local 
governments."  "Territory  or  possession" 
is  defined  as  Guam,  the  United  States 
Virgin  Islands.  American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands. 

For  purposes  of  this  grant  program, ' 
community-based  organizations  must 
have  a  clearly  defined  mission  of 
community  service,  be  established 
under  state  law,  and  have  a  formalized 
financial  structure  with  the  capacity  for 
tracking  and  reporting  on  grant  funds. 
Examples  of  organizations  that  might 
want  to  consider  applying  include 
Independent  Living  Centers  (ILCs), . 
consumer  associations,  community- 
outreach  programs,  assertive- 
community  treatment  providers, 
workforce  development  programs  and 
others.  Community-based  providers 
possess  an  often-underutilized  source  of 
knowledge,  expertise  and  commitment 
for  identifying  and  supporting  direct 
service  workers. 

Amount  and  Timing  of  Awards:  The 
demonstration  projects  may  last  for  36 


months.  CMS  intends  to  offer  $6  million 
in  funding  nationally  in  FY  2003  and  an 
additional  $3  million  in  funding  in  FY 
2004.  CMS  will  announce  the  first  grant 
awards  in  October  of  2003.  The  grant  - 
period  for  this  solicitation  will  run  36 
months  from  October  1 ,  2003  through 
September  30,  2006.  The  maximum 
grant  award  will  be  $1.5  million  per 
state  agency  or  $750,000  per  coalition  or 
non-goveriunental  applicant. 

Purpose:  The  purpose  of  this 
demonstration  program  is  to  develop 
and  implement  programs  that  will 
increase  the  pool  of  direct  care  service 
workers,  who  help  support  people  with 
disabilities  in  the  community,  through 
recruitment  and  retention  strategies. 
Examples  of  potentially  fundable 
demonstration  programs  may  focus  on: 
wage  or  time-off  incentives,  continuing 
education,  outreach  to  underserved 
populations,  cultural  or  logistical 
barriers.  This  list  is  not  meant  to  be 
comprehensive.  Entities  applying  for  the 
demonstration  program  are  encouraged 
to  submit  their  own  ideas  for 
recruitment  and  retention  of  direct  care 
service  workers. 

For  Additional  Information:  An 
application  kit  containing  all 
instructions  and  forms  needed  to  apply 
for  The  Demonstration  to  Improve  the 
Direct  Services  Workforce  can  be 
downloaded  from  the  New  Freedom 
Initiative  Web  site  at:  http:// 
www.cms.hhs.gov/newfreedom/ 
default.asp.  If  an  organization  does  not 
have  access  to  the  Internet,  an 
application  kit  may  be  obtained  by 
writing:  Attn:  Marian  Webb,  Centers  for 
Medicare  and  Medicaid  Services,  OICS, 
AGG,  Grants  Management  Staff, 
Mailstop  C2-21-15,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  E-mail:  MWebb@cms.hhs.gov. 

Questions  about  CMS's 
announcement  or  application  package 
can  be  directed  to:  Carey  O'Connor 
Appold,  Center  for  Medicare  and 
Medicaid  Services,  Center  for  Medicaid 
and  State  Operations,  Disabled  and 
Elderly  Health  Programs  Group,  Room 
S2-14-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850,  (410)  786- 
2117,  e-mail:  COconnor2@cms.hhs.gov. 
Applications  must  be  mailed  or  hand- 
delivered  by  Friday,  June  20,  2003. 
Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  will  be  considered  on  time  if 
they  are  received  in  CMS's  Grants  Office 
or  postmarked  by  this  date.  Submissions 
by  facsimile  (fax)  transmission  will  not  ' 
be  accepted.  An  original  proposal 
should  be  sent  with  seven  copies  to: 
Attn:  Marian  Webb,  Centers  for 
Medicare  and  Medicaid  Services,  OICS. 
AGG,  Grants  Management  Staff,  Mai  500 


Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  March  13.  2003. 
Julie  Bro%vn. 

Acting  CMS  Reports  Clearance  Officer,  Office 

of  Strategic  Operations  and  Strategic  Affairs, 

Division  of  Regulations  Development  and 

Issuances. 

(FR  Doc.  03-6650  Filed  3-19-03;  8:45  am] 

BILLING  CODE  412O-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability 
for  Targeted  Capacity  Expansion 
Program  for  Substance  Abuse  Treatment 
and  HIV/ AIDS  Services  (Short  Title: 
TCE/HIV). - 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  FY  2003  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Request  for 
Applications  (RFA),  including  Part  I, 
Targeted  Capacity  Expansion  Program 
for  Substance  Abuse  Treatment  and 
HIV/AIDS  Services  (TI 03-008)  (Short 
Title:  TCE/HIV).  and  Part  11,  General 
Policies  and  Procedures  Applicable  to 
all  SAMHSA  Applications  for 
Discretionary  Grants  and  Cooperative 
Agreements,  before  preparing  and 
submitting  an  application. 


Activity 


Targeted  Capacity  Expansion  Program  for  Substance  Atxise  Treat- 
ment and  HIV/AIDS  Services. 


Application  deadline 


May  23,  2003 


Est.  funds  FY  2003 


$16  million 


Est.  No.  of 
awards 


32 


Project 
penod 


5  years. 


The  actual  amoimt  available  for  the 
award  may  vary  depending  on 
imanticipated  program  requirements 
and  the  number  and  quantity  of 
applications  received.  FY  2003  funds /or 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  108-7 
This  program  is  authorized  under 
Section  509  of  the  Public  Health  Service 
Act.  SAMHSA's  policies  and  procedures 
for  peer  review  and  Advisory  Council 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2, 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  apphcations),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  The  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI):  (800)  789-2647  or 
(800-487^889  TDD). 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  grant  announcement 
are  also  available  electronically  via 
SAMHSA's  World  Wide  Web  Home 
Page:  http://www.sanihsa.gov  (Click  on 
"Grant  Opportunities"). 
•   When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
announcement  number  for  which, 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 


and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  is  accepting  applications  for 
Fiscal  Year  2003  funds  for  grants  to 
enhance  and  expand  substance  abuse 
treatment  and/or  outreach  and 
pretreatment  services  in  conjunction 
with  HIV/ AIDS  services  in  African 
American,  Latino/Hispanic,  and/or 
other  racial  or  ethnic  communities 
highly  affected  by  the  twin  epidemics  of 
substance  abuse  and  HIV/ AIDS. 

Eligibility:  Funding  will  be  directed  to 
activities  designed  to  deliver  services 
.  specifically  targeting  racial  and  ethnic 
minority  populations  impacted  by  HIV/ 
AIDS.  Eligible  entities  may  include:  not- 
for-profit  community-based 
organizations,  national  organizations, 
colleges  and  universities,  clinics  and 
hospitals,  research  institutions,  State 
and  local  govenunent  agencies  and 
tribal  government  and  tribal/urban 
Indian  entities  and  organizations.  Faith- 
based  organizations  are  eligible  to 

apply- 
There  are  three  additional 
requirements: 

1.  The  applicant  agency  and  all  direct 
providers  of  substance  abuse  treatment 
and  HIV/ AIDS  services  with  linkages  to 
the  applicant  agency  must  be  in 
compliance  with  all  local,  city,  coimty 
and  State  licetising  and  accreditation/ 
certification  requirements.  The 
application  must  include  Ucensure/ 
accreditation/certification 
documentation  (or  a  statement  as  to  why 
the  local/State  government  does  not 


require  licensure/accreditation/ 
certification). 

2.  The  applicant  agency,  if  a  direct 
provider  of  substance  abuse  treatment 
and  HTV/AIDS  services,  and  all  direct 
providers  of  substance  abuse  treatment 
and  HIV/ AIDS  services  involved  in  the 
project  must  have  been  providing  those 
services  for  a  minimum  of  2  years  prior 
to  the  date  of  this  application.  The 
application  must  include  a  list  of  all 
substance  abase  treatment  and  HIV/ 
AIDS  service  providers  and  2-year 
experience  documentation. 

This  requirement  is  imposed  because 
SAMHSA  believes  that  adequate 
infrastructure  and  expertise  are  vital  to 
effectively  provide  services  and  address 
emerging  and  unmet  needs  as  quickly  as 
possible. 

3.  Only  appUcants  located  in,  or  in 
close  proximity  to,  and  proposing  to 
provide  services  in,  one  of  the  following 
are  eligible  to  apply: 

(a)  Geographic  areas  within  States 
with  an  annual  AIDS  case  rate  of,  or 
greater  than,  10  out  of  100,000  people. 

(b)  MSAs  with  an  annual  AIDS  case 
rate  of,  or  greater  than,  20  out  of  100,000 
among  minority  populations.  (The  rate 
of  AIDS  per  100,000  among  minority 
populations  was  lowered  to  20/100,000 
from  25/100,000  based  on  falling  AIDS 
rates  due  to  improvements  in 
treatment.)  (See  Appendix  B  of  the  full 
grant  armouncement  for  CDC  annual 
case  rates  in  States  and  MSAs.)  Only 
applicants  serving  geographic  areas 
within  States  and  MSAs  listed  in  the 
Appendix  B  of  the  full  grant 
announcement  can  apply. 
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Applicants  must  specify  the  MSA  or 
geographic  area  within  a  State  where 
services  are  proposed. 

SAMHSA/CSAT  is  limiting  eligibiUty 
to  applicants  serving  MSAs  and  States 
listed  in  Appendix  B  because  in  the 
absence  of  consistent  reporting  of  HIV 
data  by  all  jurisdictions,  the  best 
indicator  of  the  magnitude  of  the 
epidemic  is  AIDS  case  rates  derived 
from  the  CDC  HIV/ AIDS  surveillance 
reports. 

Availability  of  Funds:  It  is  expected 
that  approximately  $16  million  will  be 
available  for  thirty-two  (32)  awards  in 
FY  2003.  Applicants  proposing  to 
enhance  and/or  expand  substance  abuse 
treatment  may  request  not  more  than 
$500,000  in  total  costs  (direct  and 
indirect)  per  year.  Applicants  proposing 
only  to  enhance  and/or  expand  outreach 
and  pretreatment  services  may  request 
not  more  than  $400,000  in  total  costs 
(direct  and  indirect)  per  year. 
Applications  with  proposed  budgets 
that  exceed  these  amounts  per  year  will 
be  returned  without  review. 

Period  of  Support:  Awards  may  be 
requested  for  up  to  5  years. 

Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  Will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

A  ward  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criterion.  Additional  award 
criteria  specific  to  the  programmatic 
activity  may  be  included  in  the 
application  guidance  materials. 

Catalog  of  Federal  Domestic  Assistance 
Number  93.243. 

Program  Contact:  For  questions  on 
program  issues,  contact:  David  C. 
Thompson,  Division  of  Services 
Improvement,  CSAT/SAMHSA, 
Rockwall  II,  7th  Floor,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
6523,  (e-mail)  dthompso@sambsa.gov. 

For  questions  on  grants  management 
issues,  contact:  Steve  Hudak,  Division 
of  Grants  Management,  OPS/SAMHSA. 
Rockwall  II,  6th  floor,  5600  Fishers 
Lane,  Rockville,  MD  20857.  (301)  443- 
9666,  e-mail:  shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 


System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
alTected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2003  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2003 
activity  listed  above  are  subject  to  the 
intergovenunental  review  requirements 
of  Executive  Order^l2372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 


serving  more  than  one  State,  the      * 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  or  on  SAMHSA's 
website  under  "Assistance  with  Grant 
Applications".  The  SPOC  should  send 
any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  March  13,  2003. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[PR  Doc.  03-6647  Filed  3-19-03;  8:45  am] 

BIUJNG  COOe  41S2-2(M> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  a  Permit  Application 
(Smoot)  for  incidental  Talce  of  the 
Houston  Toad 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  availability. 

summary:  Ralph  Smoot  (Applicant)  has 
applied  for  an  incidental  take  permit 
(TE-068275-0)  pursuant  to  section  10(a) 
of  the  Endangered  Species  Act  (Act). 
The  requested  permit  would  exempt  the 
applicant  from  Section  9  prohibitions. 
The  proposed  take  would  occur  as  a 
result  of  the  construction  and 
occupation  of  Earth-sheltered 
condominiums  on  a  2.5-acre  property 
on  Highway  71,  Bastrop  County,  Texas. 
DATES:  Written  comments  on  the 
application  should  be  received  within 
60  days  of  the  date  of  this  publication. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  WildUfe  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service.  10711  Burnet 
Road.  Suite  200,  Austin,  Texas  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
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during  normal  business  hours  (8  to  4:30) 
at  the  U.S.  Fish  and  Wildlife  Service, 
Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  10711  Burnet  Road.  Suite  200, 
Austin,  Texas  78758  Austin,  Texas. 
Please  refer  to  permit  number  TE- 
068275-0  when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  Napier,  U.S.  Fish  and  Wildlife 
Service,  10711  Burnet  Road,  Suite  200, 
Austin.  Texas  78758  (512/490-0057). 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Fish  and  Wildlife 
Service  (Service),  under  limited 
circumstances,  may  issue  permits  to 
take  endangered  wildlife  species 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  or  non- 
jeopardy  to  the  species  and  a  decision 
pursuant  to  the  National  Envirormiental 
Policy  Act  (NEPA)  will  not  be  made 
until  at  least  60  days  frtim  the  date  of 
publication  of  this  notice.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

Applicant:  Ralph  Smoot  plans  to 
construct  Earth-sheltered 
condominiiuns,  within  5  years,  on  a  2.5- 
acre  property  on  Highway  71,  Bastrop 
County,  Texas.  This  action  will 
eliminate  2.5  acres  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  to  the  toad  within  the  property. 
The  Applicant  proposes  to  compensate 
for  the  loss  of  Houston  toad' habitat  by 
providing  $5,000.00  to  the  Houston 
Toad  Conservation  Fund  at  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat. 

Susan  MacMullin, 

Acting  Regional  Director,  Region  2. 

(PR  Doc.  03-6675  Filed  3-19-03;  8:45  am] 

BILUNG  COOE  4510-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  Of  Availability  of  the  Second 
Revision  of  the  Recovery  Plan  for  the 
Red-cockaded  Woodpecicer  {Picoldes 
borealis) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTKW:  Notice  of  document  availability. 

summary:  We,  the  Fish  and  Wildlife 
Service,  annoimce  the  availability  of  the 
second  revision  of  the  recovery  plan  for 
the  red-cockaded  woodpecker  [Picoides 
borealis).  The  original  plan  was 
approved  in  1979  and  the  first  revision 
was  approved  in  1985.  The  endangered 
red-cockaded  woodpecker  is  endemic  to 
mature  pine  woodlands  of  the 
Southeastern  United  States  and 
currently  occurs  in  11  States  (Virginia, 
North  Carolina,  South  Carolina,  Georgia, 
Florida,  Alabama,  Mississippi, 
Louisiana,  Texas,  Oklahoma,  and 
Arkansas).  Intensive  research  has  greatly 
increased  our  understanding  of  the 
ecology  of  red-cockaded  woodpeckers 
and  has  provided  powerful  management 
tools  that  have  been  highly  successful  in 
reversing  the  widespread  declines  of 
past  decades.  With  appropriate 
management,  the  species  can  achieve 
full  recovery.  This  second  revision  of 
the  recovery  plan  describes  in  detail  the 
ecology  and  management  of  red- 
cockaded  woodpeckers,  and  outlines  a 
mechanism  to  recover  the  species  based 
on  new  insight  into  population  and 
species  viability. 

addresses:  Recovery  plans  that  have 
been  approved  by  the  Fish  and  Wildlife 
Service  are  available  on  the  Internet  at 
http://endangered.fsvs.gov/recovery/ 
index.html.  Recovery  plans  may  also  be 
obtained  from  the  Fish  and  Wildlife 
Reference  Service,  5430  Grosvenor 
Lape,  Suite  110,  Bethesda,  Maryland 
20814,  telephone  301/429-6403  or  800/ 
582-3421.  The  fee  for  the  plan  varies 
depending  on  the  number  of  pages  of 
the  plan.  A  limited  supply  of  this 
revision  to  the  red-cockaded 
woodpecker  recovery  plan  is  also 
available  from  Ralph  Costa,  U.S.  Fish 
and  Wildlife  Service,  Department  of 
Forest  Resources,  261  Lehotsky  Hall, 
Clemson  University,  Clemson,  South 
Carolina  29634  (telephone  864/656- 
2432).  Additionally,  the  plan  is 
available  on  the  Clemson  Field  Office 
Web  site  at  http://rcwrecovery.fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  Costa  at  the  above  address  and 
telephone  number. 
SUPPLEMENTARY  INFORMATION: 


Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  our  endangered  species 
program.  To  help  guide  the  recovery 
effort,  we  are  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for 
downlisUng  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
during  rec'overy  plan  development,  we 
provide  public  notice  and  an 
opportunity  for  public  review  and 
comment.  "This  revision  to  the  recovery 
plan  was  released  for  public  comment 
on  September  13,  2000  (65  FR  55269), 
and  the  comment  period  was  reopened 
on  November  21,  2002  (67  FR' 70237). 
Information  presented  during  the 
comment  periods  has  been  considered 
in  the  preparation  of  this  revision. 

The  red-cockaded  woodpecker  was 
listed  as  an  endangered  species  in  1970 
(35  FR  16047).  This  taxon  is  endemic  to 
open,  mature  and  old-growth  pine 
ecosystems  in  the  Southeastern  United 
States.  Currently,  there  are  an  estimated 
14,068  red-cockaded  woodpeckers 
living  in  5,627  known  active  clusters 
across  11  States.  It  is  estimated  that  pre- 
European  settiement  there  were  1  to  1.5 
million  groups  of  red-cockaded 
woodpeckers.  Limiting  factors  for  the 
red-cockaded  woodpecker  are  those  that 
directiy  aff^  the  number  of  potential 
breeding  groups,  because  this  is  the 
primary  determinant  of  population  size 
and  trend.  Multiple  Victors  currently 
impact  the  persistence  of  breeding 
groups  and,  therefore,  population  and 
species  viability.  Foremost  among  these 
are  the  factors  that  limit  suitable  nesting 
habitat,  namely  fire  suppression  and 
lack  of  cavity  trees.  Another  factor 
directiy  limiting  the  number  of  potential 
breeding  groups  is  habitat  fragmentation 
and  consequent  isolation  of  groups, 
which  results  in  disrupted  dispersal  of 
helpers  and  failure  to  replace  breeders. 
There*  are  several  other  threats  to  the 
existence  andjecovery  of  the  species, 
not  limiting  most  populations  currently, 
but  which  will  become  more  important 
as  the  current  limitations  are  addressed. 
Chief  among  these  are  the  degradation 
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of  foraging  habitat  through  fire 
suppression  and  loss  of  mature  trees, 
and  the  loss  of  valuable  genetic 
resources  because  of  small  population 
size  and  isolation  of  populations. 

The  objective  of  this  revision  is  to 
provide  a  framework  for  the  recovery  of 
the  red-cockaded  woodpecker  so  that 
protection  under  the  Act  is  no  longer 
necessary.  As  recovery  criteria  are  met. 
the  status  of  the  specites  will  be 
reviewed  and  it  will  be  considered  for 
removal  from  the  List  of  Endangered 
and  Threatened  Wildlife  (50  CFR  part 
17).  The  red-cockaded  woodpecker  will 
be  considered  for  delisting  when  (1) 
there  are  10  populations  that  each 
contain  at  least  350  potential  breeding 
groups  (400  to  500  active  clusters),  and 
1  population  that  contains  at  least  1.000 
potential  breeding  groups  (1.100  to 
1.400  active  clusters)  from  among  13 
designated  primary  core  populations 
(see  recovery  plan  for  the  list  of  primary 
core  populations  and  the  recovery  units 
in  which  they  are  located);  (2)  there  are 
9  populations  that  each  contain  at  least 
250  potential  breeding  groups  (275  to 
350  active  clusters),  from  among  10 
designated  secondary  core  populations 
(see  recovery  plan  for  the  list  of 
secondary  core  populations  and  the 
recovery  units  in  which  they  are 
located):  (3)  there  are  at  least  250 
potential  breeding  groups  (275  to  350 
active  clusters)  distributed  among 
designated  essential  support 
populations  in  the  South/Central 
Florida  Recovery  Unit,  and  six  of  these 
populations  (including  at  least  two  of 
the  following — Avon  Park  Air  Force 
Range,  Big  Cypress  National  Preserve, 
and  Ocala  National  Forest)  exhibit  a 
minimum  population  size  of  40 
potential  breeding  groups;  (4)  the 
following  populations  are  stable  or 
increasing  and  each  contain  at  least  100 
potential  breeding  groups  (110  to  140 
active  clusters) — (a)  Northeast  North 
Carolina/ Southeast  Virginia  Essential 
Support  Population  of  the  Mid-Atlantic 
Coastal  Plain  Recovery  Unit,  (b) 
Talladega/Shoal  Creek  Essential 
Support  Population  of  the 
Cumberlands/Ridge  and  Valley 
Recovery  Unit,  and  (c)  North  Carolina 
Sandhills  West  Essential  Support 
Population  of  the  Sandhills  Recovery 
Unit;  and  (5)  for  each  of  the  populations 
meeting  the  above  size  criteria, 
responsible  management  agencies  shall 
provide  (a)  a  habitat  management  plan 
that  is  adequate  to  sustain  the 
population  and  emphasizes  frequent 
prescribed  burning,  and  (b)  a  plan  for 
continued  population  monitoring. 


Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act. 
16  U.S.C.  1533  (f). 

Dated:  March  5,  2003. 
Sam  D.  Hamilton, 

Regional  Director.  , 

|FR  Doc.  03-6680  Filed  3-19-03;  8:45  am) 

BILUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Conduct  Public 
Scoping  and  Prepare  an  Environmental 
Impact  Statement  Regarding  the 
Development  of  a  Habitat  Conservation 
Plan  for  ttie  Pacific  Coast  Population 
of  the  Western  Snowy  Plover  in 
Oregon 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  intent. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  we. 
the  U.S.  Fish  and  Wildlife  Service  are . 
advising  the  public  that  we  intend  to 
gather  information  necessary  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  and  conduct  public  scoping 
regarding  the  potential  issuance  of  an 
incidental  take  permit  under  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended,  for  the  threatened  Pacific 
coast  population  of  the  western  snowy 
plover  (Charadrius  alexandrinus 
nivosus)  within  Oregon.  We  anticipate 
that  the  Oregon  Department  of  Parks 
and  Recreation  (OPRD)  will  develop  a 
habitat  conservation  plan  (HCP)  and 
apply  for  an  incidental  take  permit  for 
this  species  covering  beach  management 
activities.  Incidental  take  permits  are 
authorized  under  section  10(a)  of  the 
Act.  We  are  providing  this  notice  to 
advise  other  agencies  and  the  public  of 
our  intent  to  prepare  an  EIS  and  to 
obtain  suggestions  and  information  on 
the  scope  of  issues  to  include  in  the  EIS. 
This  EIS  will  provide  a  comprehensive 
analysis  of  the  direct,  indirect,  and 
cumulative  effects  of  beach  management 
alternatives.  It  will  also  analyze 
proposed  mitigation  and  minimization 
measures  for  anticipated  incidental  take 
from  the  implementation  of  an  HCP  for 
the  western  snowy  plover  resulting  from 
the  HCP.. 

DATES:  Written  comments  for  this  initial 
scoping  phase  will  be  accepted  imtil 
April  28.  2003. 

ADDRESSES:  Send  written  comments  to 
State  Supervisor,  Oregon  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2600  SE  98th  Avenue,  Suite 
100,  Portland.  OR  97266.  Comments 


may  also  be  submitted  by  electronic 
mail  (e-mail)  to  orp&-rJ\cp@rl  .fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Szlemp.  Fish  and  Wildlife 
Service:  telephone  503-231-6179;  or 
Michelle  Michaud,  Project  Manager, 
OPRD.  telephone  503-378-4168.  ext. 
288. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  9  of  the  Act,  and  its 
implementing  Federal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  or  threatened.  The  term 
"take"  means  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  capture  or 
collect  listed  wildlife,  or  attempt  to 
engage  in  such  conduct.  Harm  includes 
habitat  degradation  or  modification  that 
kills  or  injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  or 
sheltering.  Under  section  10(a)  of  the 
Act,  we  may  issue  permits  for  take  of 
listed  species  that  is  incidraital  to,  and 
not  the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  threatened  and  endangered 
species  are  found  in  the  Code  of  Federal 
Regulations  at  50  CFR  17.32  and  50  CFR 
17.22. 

The  OPRD  has  management 
responsibility  on  all  Oregon  coastal 
beaches  (approximately  260  miles)  for 
such  activities  as  recreation,  ocean 
shore  alterations  (riprap,  seawalls,  etc.). 
natural  product  removal  (sand),  and 
non-traditional  activities  (e.g., 
weddings,  commercial  filming, 
fireworks  displays).  Such  activities  may 
result  in  take  of  the  threatened  Pacific 
coast  population  of  the  western  snowy 
plover. 

In  accordance  with  section  10(a)  of 
the  Act,  OPRD  will  prepare  an  HCP 
which  will  address  conservation  of 
western  snowy  plovers  and  their 
habitat,  while  providing  for  recreational 
use,  non-traditional  uses,  and  for  ocean 
shore  alteration  activities  on  the  entire 
length  of  Oregon's  beaches.  The 
proposed  HCP  will  consider  all  uses  on 
ocean  beaches  from  low  mean  tide  to 
the  actual  or  statutory  vegetation  line, 
whichever  is  furthest  inland,  as  well  as 
all  OPRD  owned  and  managed  coastal 
park  units. 

Availability  of  Comments 

Comments  will  be  available  for  public 
inspection  at  OPRD.  1115  Commercial 
Street.  NE.  Salem.  Oregon.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
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available  for  public  inspection  in  their 
entirety. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  your  name 
and/ or  address  withheld  from  public 
review,  or  disclosure  under  the  Freedom 
of  Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
We  will  not,  however,  consider 
anonymous  conunents. 

Dated:  March  14,  2003. 
Rowan  W.  Gould. 

Deputy  Regional  Director.  Fish  and  Wildlife 
Service.  Region  I .  Portland.  Oregon. 
[PR  Doc.  03-6677  Filed  3-19-03;  8:45  am) 

BILUNG  COOE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-600-03-1 01 0-BN-241  A] 

Notice  of  Public  Meetings,  Northwest 
Colorado  Resource  Advisory  Council 
Meetings 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Northwest 
Colorado  Resource  Advisory  Council 
(RAC)  will  meet  as  indicated  below. 

The  Northwest  Colorado  RAC 
meetings  will  be  held  May  8,  2003  at  the 
Colorado  North  Western  Community 
College — Johnson  Bldg.  Banquet  Room, 
located  at  500  Kennedy  Drive  in  ■ 
Rangely,  Colorado:  August  14,  2003  at 
the  Parachute  Community  Center 
located  at  222  Grand  Valley  Way  in 
Parachute,  Colorado;  and  November  13, 
2003  at  the  Holiday  Inn  located  at  755 
Horizon  Drive  in  Grand  Junction, 
Colorado. 

The  Northwest  Colorado  RAC 
meetings  will  begin  at  9  a.m.  and 
adjourn  at  approximately  4  p.m.  Public 
comment  periods  at  the  meetings  will  be 
in  the  morning  at  9:30  a.m.  and  in  the 
afternoon,  to  start  no  later  than  3  p.m.- 
DATES:  Northwest  Colorado  RAC 
meetings  are  May  8,  2003,  August  14, 
2003,  and  November  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  J.  Porter,  RAC,  Coordinator,  Bureau 
of  Land  Management,  2815  H  Road, 
Grand  Junction,  Colorado  81506; 
Telephone  (970)  244-3012. 


SUPPLEMENTARY  INFORMATION:  The 
Northwest  Colorado  RAC  advises  the 
Secretary  of  the  Interior,  through  the 
Bureau  of  Land  Management,  on  a 
variety  of  planning  euid  managemen,t 
issues  associated  with  public  land 
management  in  Colorado. 

Purpose  of  the  Northwest  Colorado 
RAC  May  8,  2003  meeting  is  to  consider 
several  resource  management  related 
topics  including;  RAC  goals  and 
priorities,  coal  bed  methane 
development  update.  North  Fruita 
Desert  Plan  update,  fire  program  update. 
Committee  reports,  RAC  Chairman/BLM 
Director  Washington  Office  meeting 
report,  Roan  Plateau  Plan  update,  and 
Northwest  Colorado  Stewardship 
update.  Topics  of  discussion  for  the 
following  Northwest  Colorado  RAC 
meetings  scheduled  for  August  14,  2003 
and  November  13,  2003  will  include  fire 
management,  land  use  planning,  weeds 
management,  travel  management, 
wilderness,  wild  horse  program  update, 
land  exchange  proposals,  cultural 
resources,  and  other  issues  as 
appropriate. 

These  RAC  meetings  are  open  to  the 
public.  The  public  may  present  written 
comments  to  the  RAC.  Each  RAC 
meeting  will  also  have  time,  as 
identified  above,  allocated  for  hearing 
public  comments.  Depending  on  the 
number  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Individuals  planning  to  attend 
the  meetings  who  need  special 
assistance  should  contact  the  RAC 
Coordinator  listed  above. 

Dated:  March  13.  2003. 
Larry  Porter, 

Acting  Western  Slope  Center  Manager. 
IFR  Doc.  03-6682  Filed  3-19-03:  8:45  am] 
BILUNG  COOE  431(KIB-P 


DEPARTMENT  OF  THE  INTERIOR 

Fisli  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a  Joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
South  Bay  Salt  Ponds  Initial 
Stewardship  Project 

AGENCY:  Fish  and  Wildlife  Service, 
Interior  (Lead  Agency). 
ACTION:  Notice  of  intent  to  prepare  a 
joint  Envirorunental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
South  Bay  Initial  Stewardship  Project. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  the  California 
Department  of  Fish  and  Game  (CDFG) 
are  preparing  a  joint  Environmental 


Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  to  address  the 
potential  impacts  of  the  Initial 
Stewardship  Project  for  the  South  Bay 
Salt  Ponds  (ISP)  in  south  San  Francisco 
Bay,  California.  The  joint  EIS/EIR  will 
address  the  design,  implementation,  and 
maintenance  of  the  proposed  ISP  to 
comply  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA),  and  all  necessary'  permits 
and  approvals  from  other  local,  state, 
and  federal  agencies. 

This  notice  describes  the  proposed 
action  and  possible  alternatives;  notifies 
that  an  EIS/EIR  will  be  prepared  and 
considered;  invites  the  participation  of 
other  Federal.  State  and  local  agencies, 
affected  Tribes,  and  the  public  in  the 
process  for  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  the  proposed  action  (the  scoping 
process);  and  describes  the  proposed 
scoping  process,  including  the  scoping 
meeting  to  be  held. 
DATES:  A  public  scoping  meeting  to 
solicit  comment  on  the  environmental 
effects  of  the  ISP  and  the  scope  and 
significant  issues  to  be  analvzed  in  the 
EIS/EIR  will  be  held  on  March  27.  2003 
from  7  p.m.  to  9  p.m.  at  the  Visitor 
Center.  Don  Edwards  San  Francisco  Bay 
NWR,  #1  Marshlands  Road,  Fremont, 
California.  Call  (510)  792-0222  if 
directions  are  needed.  Persons  needing 
reasonable  accommodations  in  order  to 
attend  and  participate  in  the  public 
scoping  meeting  should  contact  the 
Refuge  Manager  at  (510)  792-0222 
sufficiently  in  advance  of  the  meeting  to 
allow  time  to  process  the  request. 
Written  comments  are  encouraged  and 
should  be  received  on  or  before  April 
21.  2003. 

ADDRESSES:  Information  or  comments 
related  to  the  NEPA  process  should  be 
submitted  to  Refuge  Manager,  San 
Francisco  Bay  NWR  Complex.  P.O.  Box 
524,  Newark,  CA  94560.  Written 
comments  may  also  be  sent  by  facsimile 
to  (510)  792-5828.  All  comments 
received,  including  names  and 
addresses  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  NEPA  process, 
including  scoping  may  be  directed  to 
Margaret  Kolar,  Refuge  Manager,  U.S. 
Fish  and  Wildlife  Service.  San 
Francisco  Bay  NWR  Complex,  P.O.  Box 
524,  Newark,  California  94560 
(telephone  (510)  792-0222).  For 
questions  concerning  the  CEQA  process, 
please  contact  Carl  Wilcox.  Habitat 
Conservation  Manager,  California 
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Department  of  Fish  and  Game.  Region  3 
Headquarters.  P.O.  Box  47.  Yountville, 
CA  94599  (telephone  (707)  944-5525). 
SUPPLEMENTARY  INFORMATION: 

Project  Location 

The  USFWS  and  CDFG  will  acquire 
from  Cargill  Salt.  15,100  acres  of 
industrial  solar  salt  ponds  and/or 
associated  salt-making  rights  in  south 
San  Francisco  Bay,  California.  Under 
terms  of  the  acquisition,  the  USFWS 
will  own  and  manage  8,000  acres  of 
"Alviso  Ponds."  the  1,600  acres  of 
•'West  Bay  Ponds."  The  CDFG  own  and   . 
will  manage  5.500  acres  of  "Baumberg 
Ponds."  The  Alviso  Ponds  consist  of  an 
8,000-acre  complex  of  25  ponds  on  the 
shores  of  the  South  Bay  in  Fremont,  San 
Jose.  Sunnyvale  and  Mountain  View,  in 
Santa  Clara  and  Alameda  Counties.  Palo 
Alto  Baylands  Nature  Preserve  and 
Charleston  Slough  border  the 
acquisition  area  on  the  west,  on  the 
south  by  Moffet  Naval  Air  Station, 
Sunnyvale  Baylands  Park  and  to  the  east 
by  Coyote  Creek  and  Gushing  Parkway 
in  Fremont.  Major  drainages  which 
discharge  into  San  Frandisco  Bay  within 
the  complex  area  include  Charleston 
Slough,  Mountain  View  Slough,  Stevens 
Creek,  Guadalupe  Slough.  Alviso 
Slough  (Guadalupe  River).  Artesian 
Slough,  Mud  Slough,  and  Coyote  Creek. 
The  complex  includes  three  "Island 
Ponds"  surrounded  by  Coyote  Creek 
and  Mud  Slough. 

The  West  Bay  Ponds  consist  of  a 
1,600-acre  complex  of  7  ponds  on  the 
bay  side  of  the  Peninsula,  on  both  sides 
of  Highway  84  west  of  the  Dumbarton 
Bridge,  bayward  of  the  developed  areas 
of  the  City  of  Menlo  Park  in  San  Mateo 
County.  Bayfront  Park  is  located  to  the 
west,  and  the  Dumbarton  Bridge 
approach  and  the  UPRR  are  located  at 
its  southern  border.  Ravenswood  Slough 
discharges  to  the  Bay  through  the 
complex. 

The  Baumberg  Ponds  consist  of  a 
5.500-acre  complex  of  23  ponds  on  the 
shores  East  Bay.  west  of  Hayward  and 
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Union  City  in  Alameda  County.  The 
approach  to  the  San  Mateo  Bridge  and 
the  CDFG  Eden  Landing  Ecological 
Reserve,  form  the  northern  boundary  of 
the  acquisition  area.  Alameda  Creek 
Flood  Control  Channel  and  the  Coyote 
Hills  form  the  southern  boundary.  Major 
drainages  that  discharge  into  the  San 
.  Francisco  Bay  within  the  complex 
include  Old  Alameda  Creek  and 
Alameda  Creek  Flood  Control  Channel. 

Project  Description 

The  proposed  South  Bay  Salt  Ponds 
Initial  Stewardship  Project  is  intended 
to  provide  for  management  of  the  ponds 
from  the  time  management 
responsibility  is  transferred  by  Cargill  to 
the  USFWS  and  CDFG  until  a  long-term 
restoration  and  management  plan  for  the 
South  Bay  is  completed.  It  is  anticipated 
that  the  planning  and  design  process  for 
long-term  restoration,  and  thus  the 
duration  of  the  ISP.  will  require  at  least 
five  years. 

The  objectives  of  the  proposed  South 
Bay  Salt  Ponds  Initial  Stewardship 
Project  include: 

1.  Cease  salt  production: 

2.  Circulate  bay  water  through  the 
ponds  and  introduce  tidal  hydrology  to 
ponds  where  feasible; 

3.  Maintain  existing  open  water  and 
wetland  habitat  for  the  benefit  of 
wildlife,  including  habitat  for  migratory 
shorebirds  and  waterfowl  and  resident 
breeding  species; 

4.  Maintain  ponds  in  a  restorable 
condition  to  facilitate  future  long  term 
restoration; 

5.  Meet  all  regulatory  requirements, 
including  discharge  requirements  to 
maintain  water  quality  standards  in  the 
South  Bay. 

Proposed  changes  to  existing 
operations  include: 

1.  Circulating  bay  waters  through 
reconfigured  pond  systems  and 
releasing  pond  contents  into  the  Bay. 
The  plan  will  require  installing  new 
water  control  features,  consisting  of 
intake  structures,  outlet  structures  and 

Table  1  .—Salinity  Groups 


additional  pumps  to  maintain  existing 
shallow  open  water  habitat. 

2.  Managing  a  limited  number  of 
ponds  as  seasonal  wetlands,  to  reduce 
management  costs  and  optimize  habitat 
for  migratory  shorebirds  and  waterfowl. 

3.  Managing  different  summer  and 
winter  water  levels  in  a  limited  number 
of  ponds  to  reduce  management  costs 
and  optimize  habitat  for  migratory 
shorebirds  and  waterfowl. 

4.  Restoration  of  three  ponds  to  muted 
tidal  or  full  tidal  influence. 

5.  Managing  several  ponds  in  the 
Alviso  system  as  "batch  ponds",  where 
salinity  levels  would  be  allowed  to  rise 
in  order  to  support  specific  wildlife 
populations. 

Installation  of  all  proposed  water 
control  structures  is  anticipated  to 
require  several  years  to  complete.  After 
water  control  structures  are  installed  for 
individual  pond  systems,  intake  of  bay 
water  into  ponds  and  initial  release  of 
pond  contents  into  the  Bay  will 
generally  begin  the  following  March  to 
May  time  period  when  salinities  within 
ponds  and  in  the  Bay  are  at  their  lowest. 
During  the  initial  release  period,  the 
discharge  salinity  from  the  pond  system 
may  be  significantly  higher  than  normal 
Bay  salinity.  Three  levels  of  maximum 
initial  release  salinity  conditions  are 
proposed  in  Table  1.  Ponds  were 
designated  for  a  particular  salinity 
group  based  on  the  historic  operation  of 
the  salt  operations  and  system 
constraints  on  changes  to  the  existing 
salinities.  Salinity  group  1  ponds  would 
have  a  maximum  initial  discharge 
salinity  of  65  parts  per  thousand  (ppt). 
(Seawater  is  approximately  32  ppt.) 
These  ponds  are  generally  intake  ponds 
or  ponds  near  intakes  with  the  lowest 
existing  and  historic  salinities.  Salinity 
group  2  ponds  would  have  a  maximum 
initial  discharge  salinity  of  100  ppt. 
These  ponds  are  in  the  middle  range  of 
the  ponds  in  the  acquisition.  Salinity 
group  3  ponds  would  have  a  maximum 
initial  discharge  salinity  of  135  ppt. 


Salinity  group 


Group  1 
Group  2 
Group  3 


Maximum  Initial  disctiarge 
salinity 


65  ppt  . 
100  ppt 
135  ppt 


Alviso  complex  ponds 


1A1.  A2W,  A2E,  81.  82, 

A3W,  A3N 
AS*.  A7*.  A8*  A9.  A10, 

All,  A14, 
A12,  A13,  A15,  A16,  A17. 

A19.  A20,  A21. 


Baumt)erg  complex  ponds 


1,2.4,7  10,  11 


5.  6,  1C,  2C,  3C,  4C.  5C. 

6C. 
6A,  68.  9.  BA,  8,  12,  13, 

14. 


West  Bay  complex  ponds 


1,2.3,4,5,58,  SF2 


'Ttiese  ponds  would  have  a  maximum  initial  disctiarge  salinity  level  of  110  ppt. 


For  Alviso  systems  expected  water 
depths  in  most  of  the  ponds  will  be  1 


to  2  feet  on  average,  similar  to  their 
existing  condition.  Average  water 


depths  in  the  Baumberg  systems  wrill 
range  from  zero  to  about  2.5  feet  in 
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summer,  and  about  1  to  2.5  feet  in 
winter.  To  save  on  pumping  costs,  water 
surface  levels  in  the  Baumberg  systems 
will  be  operated  at  levels  lower  than 
existing  conditions.  Eliminating 
pumping  in  winter  will  result  in 
different  operating  water  levels  between 
summer  and  winter.  The  West  Bay 
Ponds  will  be  managed  in  a  similar 
maimer  to  current  salt  making 
operations  for  at  least  three  years. 
During  this  period,  high  salinity  brines 
will  be  moved  to  the  Cargill  Newark 
Plant  Site.  Intake  structures  needed  for 
the  ISP  may  also  be  used  during  this 
period.  Management  plans  and 
hydrologic  modeling  for  Initial 
Stewardship  will  be  completed  during 
that  time. 

Preliminary  Alternatives  Identified  to 
Date 

The  EIS/EIR  will  consider  a  range  of 
actions,  alternatives  and  impacts, 
including  the  no  action  alternative. 
Scoping  is  an  early  and  open  process 
designed  to  determine  the  issues  and 
alternatives  to  be  addressed  in  the  EIS/ 
EIR.  To  date,  the  following  alternatives 
have  been  identified. 

No  Action 

Under  the  No  Action  alternative,  there 
would  be  no  flow  circulation  through 
the  pond  systems.  No  additional  water 
control  structures  would  be  installed,  no 
release  of  pond  contents  or  management 
of  water  and  salinity  levels  would 
occur,  and  the  existing  infi-astructure 
would  not  be  maintained.  The  contents 
of  the  ponds  would  be  allowed  to 
evaporate  leaving  behind  salt-crusted 
flats  and  in  deeper  areas,  residual  pools 
of  concentrated  brine.  Ponds  would  take 
1  to  2  years  to  dry.  The  deepest  portions 
of  the  ponds  will  be  seasonally  wet 
during  winter,  filling  with  water  after 
rain  events.  Under  the  No  Action 
alternative,  most  of  the  existing  open 
water  habitats  currently  used  by  wildlife 
would  be  eliminated.  Without 
maintenance  pond  levees  and  control 
structures  would  be  prone  to  failure, 
increasing  risk  of  imcontrolled  intake 
and  release  of  flows  from/to  the  Bay." 
Although  this  alternative  minimizes 
additional  inputs  of  salinity,  long-term 
pond  drying  may  result  in  hyper-saline 
soil  conditions.  This  may  cause  the 
chemistry  of  the  soil  to  be  affected  in  a 
manner  that  would  likely  increase  the 
cost  and  level  of  effort  of  future 
restoration. 

Maintain  Infrastructure  Only 

This  alternative  is  the  same  as  the  No 
Action  alternative  except  that  the  levees 
and  water  control  structures  would  be 
maintained  and  repaired  as  needed.  The 


ponds  would  be  managed  as  seasonal 
ponds  until  the  final  restoration  plan 
has  been  completed.  Under  this  scenario 
the  pond  contents  would  be  removed  or 
allowed  to  evaporate.  During  the 
summer,  they  would  be  maintained  as 
dry  to  minimize  construction  and 
management  costs.  During  winter  they 
would  fill  diu-ing  precipitation  events 
but  contents  would  not  be  discharged. 
Maintenance  of  the  levees  and  water 
control  structures  would  prevent  their 
deterioration  that  could  cause  the 
accidental  breaching  of  the  ponds  and 
release  of  pond  contents  to'  the  Bay. 
Under  this  alternative,  most  of  the 
existing  open  water  habitats  currently 
used  by  wildlife  would  be  eliminated, 
significantly  changing  the  character  of 
the  South  Bay  salt  ponds.  This 
alternative  minimizes  additional  inputs 
of  salinity  and  does  not  require  a  permit 
to  discharge  pond  contents  into  the  Bay. 
As  with  the  No  Action  alternative,  long- 
term'pond  drying  may  result  in  hyper- 
saline  soil  conditions.  This  may  cause 
the  chemistry  of  the  soil  to  be  affected 
in  a  manner  that  would  likely  increase 
the  cost  and  level  of  effort  of  future 
restoration. 

Breach  Levees  of  Island  Ponds  A19,  A20 
and  A21 

Under  the  proposed  action,  the  Island 
Ponds  would  be  retrofitted  with  new 
intake  and  outlet  structures,  and 
managed  under  a  muted  tidal  condition. 
Breaching  of  the  levees  of  each  pond 
would  allow  the  three  ponds  to  return 
to  a  more  natural  tidal  regime.  Due  to 
their  location  between  Lower  Coyote 
Creek  and  Mud  Slough,  the  Island 
Ponds  are  fairly  inaccessible,  and 
therefore,  difficult  to  actively  manage. 
They  vyould  be  inundated  during  the 
high  tides  but  would  be  above  water  at 
other  times  resulting  in  474  acres  of 
intertidal  marsh  and  mudflat  habitat. 
Concerns  regarding  the  breach 
alternative  include  increasing  the  tidal 
prism  of  Coyote  Creek  as  well  as  altering 
the  existing  deposition  and  scour  regime 
of  Coyote  Creek.  Specifically,  there  is  a 
concern  that  increased  velocities  in 
Coyote  Creek  could  cause  scour  at  the 
railroad  crossing  of  Coyote  Creek. 

Seasonal  Pond  Operations 

Under  the  proposed  action,  pond 
systems  consisting  of  numerous  ponds 
generally  have  one  or  more  pond(s) 
serving  as  batch  ponds.  Due  to  their 
location  and,  in  some  cases,  relatively 
high  bottom  elevations,  batch  ponds  do 
not  have  continuous  water  circulation. 
They  do  not  have  a  direct  hydrologic 
connection  to  the  bay  or  tidal  sloughs 
and  creeks,  but  rely  on  a  neighboring 
pond  for  delivery  of  inflows  and  release 


of  outflows.  The  volume  and  frequency 
of  the  intake  and  release  from/to  a 
neighboring  pond  are  used  to  control 
the  batch  pond  salinity  and  water  levels. 
Batch  ponds  can  easily  be  managed  for 
high  salinity  in  the  range  of  80-120  ppt 
to  favor  brine  shrimp  and  brine  fly 
production,  an  important  food  source  to 
certain  waterfowl. 

As  an  alternative  to  a  batch  pond, 
certain  poads  could  be  operated  as  a 
seasonal  pond  to  eliminate  costly 
pumping  during  summer  to  maintain 
water  levels.  Seasonal  ponds  differ  from 
batch  ponds  in  that  their  contents  - 
would  be  drained  prior  to  summer. 
Seasonal  ponds  will  fill  from  rain 
during  winter  and  be  allowed  to  dry- 
down  through  the  summer.  The  pond 
salinity  would  not  be  controlled,  but 
would  fluctuate  due  to  residual  salt  in 
the  pond,  rainwater  inflows,  and 
seasonal  evaporation. 

Flexibility  in  Time  Period  of  Initial 
Release 

Under  the  proposed  action,  initial 
discharge  of  pond  contents  would  begin 
in  March/ April  when  salinities  within 
the  ponds  and  receiving  waters  are  the 
lowest.  Allowing  initial  release  of  pond 
contents  into  the  Bay  at  other  times 
during  the  year  would  be  desirable  as  a 
contingency  since  all  necessary  water 
control  structures  cannot  be  installed 
prior  to  the  initial  March/ April  release 
date.  In  addition,  for  certain  Alviso 
ponds,  discharge  at  other  time  periods 
would  avoid  entrainment  of  juvenile 
salmonids  during  downstream 
migration  periods.  Concerns  regarding 
this  alternative  include  the  ability  to 
meet  regulatory  requirements  for  the 
initial  discharge  of  pond  contents  and 
effects  of  elevated  salinity  at  discharge 
locations  to  upstream  migrating  adult 
salmonids  and  bay  shrimp. 

Content  of  the  EIS/EIR 

The  EIS/EIR  will  analyze,  describe, 
and  evaluate  direct,  indirect  and 
cumulative  potential  environmental 
impacts  of  alternatives,  including  the  no 
project/no  action  alternative  in 
accordance  with  NEPA  and  CEQA.  The 
range  of  alternatives  being  considered 
may  be  refined,  expanded,  or  revised  as 
a  result  of  the  scoping  process.  Impact 
analysis  will  include  a  discussion  of 
direct  and  indirect  impacts,  short-  and 
long-term  impacts,  cumulative  impacts, 
and  unavoidable  impacts.  For  each  issue 
listed  below,  the  EIS/EIR  will  include  a 
discussion  of  the  parameters  used  in 
evaluating  the  impacts;  recommended 
mitigation,  indicating  ftie  effectiveness 
of  mitigation  measures  proposed  to  be 
implemented  and  what,  if  any, 
additional  measures  would  be  required 
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to  reduce  the  impacts  to  below  a  level 
of  significance.  Direct  and  indirect 
impacts  that  will  be  analyzed  include 
disturbance  diuing  construction  of 
water  control  structures,  changes  in 
pond  water  depth  and  salinity,  changes 
to  water  quality  in  the  receiving  Bay, 
creeks  and  sloughs,  and  effects  caused 
by  operation  and  maintenance. 

The  list  of  issues  presented  below  is 
preliminary  both  in  scope  and  number. 
These  issues  are  presented  to  facilitate 
public  comment  on  the  scope  of  the  EIS/ 
EIR.  and  are  not  intended  to  be  all- 
inclusive  or  to  be  a  predetermination  of 
impacts  to  be  considered. 

Water  Quality 

The  EIS/EIR  will  describe  existing 
water  quality  conditions  in  the  salt 
ponds  within  the  project  area  and  the 
receiving  waters;  characterize  effects  of 
discharges  including  changes  in 
salinity,  tvu-bidity.  dissolved  oxygen. 
BOD,  and  metals;  and  consider  potential 
effect  of  the  timing  of  discharges  as  well 
as  the  specific  location  of  discharges. 

Contaminants 

The  EIS/EIR  will  describe  existing 
contaminant  levels  in  sediments  of  the 
salt  ponds  and  adjacent  Bay,  creek  and 
sloughs  including  chromium,  copper. 
lead,  nickel,  silver,  zinc,  arsenic, 
cadmium  and  mercury;  and  consider 
potential  effects  of  water  level 
management  in  remobilization  of  buried 
contaminants. 

Biological  Resources 

The  EIS/EIR  will  describe  existing 
habitat  and  characterize  changes  in 
wildlife  habitat  and  wildlife  use  in 
ponds  and  receiving  waters.  The  EIS/ 
EIR  will  also  identify  potential  sensitive 
species  and  habitats  in  or  near  the 
project  area  and  determine  their 
abundance  and  extent  of  sensitive 
habitats  that  may  be  impacted  by  project 
implementation.  Specific  species  to  be 
addressed  include  California  clapper 
rail,  snowy  plover.  California  least  tern, 
salt  marsh  harvest  mouse,  Chinook 
salmon  and  steelhead  trout. 

Air  Quality 

The  EIS/EIR  will  evaluate  effects  of 
changes  in  water  quality  and  water 
elevations  that  may  cause  the  release  of 
hydrogen  sulfide  and  other  odorous 
organic  gases. 

Flood  Protection 

The  EIS/EIR  will  evaluate  effects  of 
introduction  of  water  circulation  into 
ponds  to  changes  in  flood  protection  to 
neighboring  developments. 


Economics 

The  EIS/EIR  will  evaluate  effects  of 
the  project  to  commercial  fishing  of  Bay 
shrimp,  including  the  initial  release  of 
pond  contents  to  sloughs  and  creeks 
where  juveniles  are  found. 

Cumulative  Impacts 

The  EIS/EIR  will  examine  the 
cumulative  impacts  of  past,  ongoing, 
and  probable  future  projects  affecting 
tidal  marsh  and  estuarine  habitats  in  the 
South  Bay.  Projects  will  include  other 
salt  pond  restoration  projects  and 
wetland  habitat  improvement  project. 

Scoping  Process 

The  EIS/EIR  will  be  prepared  in 
compliance  with  NEPA  and  Council  on 
Enviroimiental  Council  Regulations, 
contained  in  40  CFR  parts  1500-1508; 
and  with  CEQA,  Public  Resources  Code 
Sec  21000  et  seq.,  and  the  CEQA 
Guidelines  as  amended.  Because 
requirements  for  NEPA  and  CEQA  are 
somewhat  different,  the  document  must 
be  prepared  to  comply  with  whichever 
requirements  are  more  stringent.  The 
Service  will  be  the  lead  agency  for  the 
NEPA  process  and  the  Department  of 
Fish  and  Game  will  be  the  lead  agency 
for  the  CEQA  process.  In  accordance 
with  both  CEQA  and  NEPA.  these  lead 
agencies  have  the  responsibility  for  the 
scope,  content,  and  legal  adequacy  of 
the  document.  Therefore,  all  aspects  of 
the  EIS/EIR  scope  and  process  will  be 
fully  coordinated  between  these  two 
agencies. 

The  draft  EIS/EIR  will  incorporate 
public  concerns  associated  with  the 
project  alternatives  identified  in  the 
scoping  process  and  will  be  distributed 
for  at  least  45-day  public  review  and 
coomient  period.  During  this  time,  both 
written  and  verbal  comments  will  be 
solicited  on  the  adequacy  of  the 
document.  The  final  EIS/EIR  will 
address  the  comments  received  on  the 
draft  during  public  review  and  will  be 
made  available  to  all  commenters  on  the 
draft  EIS/EIR  and  anyone  requesting  a 
copy  during  the  45-day  public  review 
period.  The  final  EIS/EIR  shall  (1). 
provide  a  full  and  fair  discussion  of  the 
proposed  action's  significant 
environmental  impacts,  and  (2)  inform 
the  decision-makers  and  the  public  of 
reasonable  measures  and  alternatives 
that  would  avoid  or  minimize  adverse 
impacts  or  enhance  the  quality  of  the 
human  environment. 

The  final  step  in  the  Federal  EIS 
process  is  the  preparation  of  a  Record  of 
Decision  (ROD),  a  concise  sunmiary  of 
the  decision(s)  made  by  the  USFWS. 
The  ROD  can  be  published  immediately 
after  the  final  EIS  comment  period  has 


ended.  The  final  step  in  the  State  EIR 
process  is  certification  of  the  EIR.  which 
includes  preparation  of  a  Mitigation 
Monitoring  and  Reporting  Plan  and 
adoption  of  its  findings,  should  the 
project  be  approved.  A  certified  EIR 
indicates  the  following:  (1)  The 
document  complies  with  CEQA;  (2)  the 
decision-making  body  of  the  lead 
agency  reviewed  and  considered  the 
final  EIR  prior  to  approving  the  project; 
and  (3)  the  final  EIR  reflects  the  lead 
agency's  independent  judgment  and 
analysis. 

This  notice  is  provided  pursuant  to 
regulations  for  implementing  the 
National  Environmental  Policy  Act  of 
1969  (40  CFR  1506.6). 

Dated:  March  13,  2003. 
Stave  Thompson, 

Manager.  California/Nevada  Operations 
Office. 
IFR  Doc.  03-6661  Filed  3-19-03:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petitions  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  notice  is 
hereby  given  that  the  following  groups 
have  each  filed  a  letter  of  intent  to 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  Each  letter  of 
intent  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  the  date 
indicated,  and  was  signed  by  members 
of  the  group's  governing  body. 
Western  Cherokee  of  Arkansas/ 

Louisiana  Territories,  c/o  Mr.  Floyd 

H.  Masterson,  Sr.,  PO  Box  700, 

Ellington,  Missouri  63638.  October  5, 

2001. 
Barbareno/Ventureno  Band  of  Mission 

Indians ..<:/o  Ms.  Beverly  Folkes.  1931 

Shady  Brook  Drive,  Thousand  Oaks. 

California  91362.  January  17,  2002. 
Dumma  Tribal  Council,  c/o  Ms.  Karin 

Kirkendall.  1003  South  Ninth  Street, 

Fresno.  California  93702.  January  22, 

2002. 
The  Golden  Hill  Paugussett  Tribal 

Nation,  do  Mr.  Samuel  E.  Dixon,  Jr., 

205  Ivy  Street,  New  Haven. 

Connecticut  06511.  February  8.  2002. 
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Qutekcak  Native  Tribe,  c/o  Mr.  Ame 
Hatch.  PO  Box  1467.  Seward,  Alaska 
99664.  February  13.  2002. 

Hudson  River  Band,  c/o  Mr.  Edward 
VanGuilder,  PO  Box  18,  North 
Granville,  New  York  12854.  April  19. 
2002. 

Pamaque  Clan  of  Coahuila  Y  Tejas 
Spanish  Indian  Colonial  Missions, 
Inc..  c/o  Mr.  Joe  Rick  Mendoza.  4510 
Chedder  Drive,  San  Antonio,  Texas 
78227.  April  23.  2002. 

Arista  Indian  Village,  c/o  Sonia  Marie 
McMorris,  PO  Box  61841.  Houston. 
Texas  77208.  May  21,  2002. 

Wesget  Sipu,  Inc.,  c/o  Mr.  Carrol 
Theriault,  50  Blaine  School  Road.  Fort 
Kent,  Maine  04743.  June  4,  2002. 

Paugussett  Tribal  Nation  of  Waterbury , 
Connecticut,  c/o  Mr.  Richard  John 
Cam.  199  Easton  Avenue.  Waterbmy. 
Coimecticut  06704.  July  3,  2002. 

Muskegon  River  Band  of  Ottawa 
Indians,  c/o  Gerald  L.  Olman,  1235 
Sherwood  Drive.  North  Muskegon. 
Michigan  49445.  July  26.  2002. 

Tsalagi  Nation  Early  Emigrants  1817, 
c/o  Ms.  Nancy  Long  Walker.  1454 
Stoney  Mountain  Road.  Rougemont. 
North  Carolina  27572.  July  30.  2002. 

Chaloklowa  Chickasaw  Indian  People, 
c/o  Mr.  Veriion  M.  Tanner,  501 
Tanner  Lane,  Hemingway.  South 
Carolina  29554.  August  14,  2002. 

Native  American  Mohegans.  Inc.,  c/o 
Ms.  Eleanor  Fortin.  PO  Box  1066, 
Norwich,  Connecticut  06360. 
September  19,  2002. 

Ohatchee  Cherokee  Tribe  Nation  of  New 
York  and  Alabama,  c/o  Mr.  Chief 
Sitting  Sun,  PO  Box  21-1018, 
Brooklyn.  New  York  11221.  December 
16.  2002. 

Piro/Manso/Tiwa  Tribe  of  Guadalupe 
Pueblo,  c/o  Ms.  Natalia  Melon,  PO 
Box  16181,  Las  Cruces.  New  Mexico 
88004.  December  17.  2002. 

Cheroenhaka  (Nottoway)  Indian  Tribe, 
c/o  Mr.  Walter  D.  Brown,  III,  33334 
Sandy  Ridge  Road.  Franklin.  Virginia 
23851.  December  30,  2002. 

United  Mascogo  Seminole  Tribe  of 
Texas,  c/o  Mr.  WilUam  Warrior.  228 
Linda  Vista,  Del  Rio.  Texas  78840. 
December  31.2002. 

Avoyel-Taensa  Tribe/Nation  of 
Louisiana,  Inc.,  c/o  Mr.  Romes 
Antoine,  177  Green  Acres, 
Simmesport.  Louisiana  71369. 
January  9,  2003. 

Wyandot  of  Anderdon  Nation,  c/o  Mr. 
Steve  Gronda,  2674  West  Jefferson. 
Trenton.  Michigan  48183.  January  21, 
2003. 

Central  Tribal  Coimcil,  c/o  Mr.  James  W. 
Shepherd,  Sr.,  PO  Box  460.  Mammoth 
Spring,  Arkansas  72554.  January  21, 
2003. 


This  notice  acknowledges  receipt  of 
these  letters  of  intent  to  petition  and 
does  not  constitute  notice  that  the 
petitions  are  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
.interested  parties  at  the  appropriate 
time. 

Third  parties  may  submit  factual  and/ 
or  legal  arguments  in  support  of  or  in 
opposition  to  each  group's  petition  and 
may  request  to  be  kept  informed  of  all 
general  actions  affecting  the  petition. 
Third  parties  should  provide  copies  of 
their  submissions  to  die  petitioner.  Any 
information  submitted  will  be  made 
available  on  the  same  basis  as  other 
information  in  the  BIA's  files. 

The  petitions  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  BIA.  Branch  of 
Acknowledgment  and  Research,  MS: 
4660-MIB,  1849  C  Street.  NW., 
Washington.  DC  20240;  Telephone: 
(202)  208-3592. 

Dated:  February  26,  2003. 
Aurene  M.  Martin, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  03-6659  Filed  3-19-03;  8:45  am] 

BILLING  CODE  431fr-4J-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-920;  COC-28650] 

Public  Land  Order  No.  7558;  Opening 
of  National  Forest  System  Land  Under 
Section  24  of  the  Federal  Power  Act; 
Colorado 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  opens,  subject  to 
the  provisions  of  section  24  of  the 
Federal  Power  Act.  54.88  acres  of 
National  Forest  System  land  withdrawn 
by  a  Secretarial  Order  which  established 
Bureau  of  Land  Management  Power  Site 
Classification  No.  372.  This  action  will 
permit  consummation  of  pending  land 
disposal  and  retain  the  power  rights  to 
the  United  States.  The  land  has  been 
and  will  remain  open  to  minered  leasing 
and.  tmder  the  provisions  of  the  Mining 
Claims  Rights  Restoration  Act  of  1955, 
to  mining. 

EFFECTIVE  DATE:  April  21.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood.  Colorado  80215-7093,  t303) 
239-3706. 


Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
24  of  the  Act  of  Jime  10, 1920,  as 
amended,  16  U.S.C.  818  (1994),  and 
pursuant  to  the  determination  of  the 
Federal  Energy  Regulatory  Commission 
in  DVCO-560-000,  it  is  ordered  as 
follows: 

At  9  a.m.  on  April  21,  2003.  the 
following  described  National  Forest 
System  land  withdrawn  by  the 
Secretarial  Order  dated  October  31. 
1944,  which  established  Power  Site 
Classification  No.  372,  will  be  opened  to 
disposal,  subject  to  the  provisions  of 
section  24  of  the  Federal  Power  Act  as 
specified  by  the  Federal  Energy 
Regulatory  Commission  determination 
DVCO-560-000,  and  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
appUcable  law: 

Roosevelt  National  Forest 

Sixth  Principal  Meridian 

T.  1  S..  R.  73  W., 

sec.  35,  lots  21.  22,  and  23. 

The  area  described  contains  54.88  acres  in 
Gilpin  County. 

Dated:  March  5.  2003. 
Rebecca  W.  Watson. 
Assistant  Secretary — Land  and  Minerals 
Management. 

[FR  Doc.  03-6672  Filed  3-19-03;  8:45  ami 
BILLING  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-920-1430-€T;  OOC  28629] 

Public  Land  Order  No.  7557;  Opening 
of  Public  L^nds  Under  Section  24  of 
the  Federal  Power  Act;  Colorado 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  opens,  subject  to 
the  provisions  of  section  24  of  the 
Federal  Power  Act,  419.65  acres  of 
public  lands  withdrawn  by  a  Secretarial 
Order  which  established  Bureau  of  Land 
Management  Power  Site  Classification 
No.  93.  This  action  will  permit 
consummation  of  a  pending  land 
disposal  action  with  retention  of  the 
power  rights  to  the  United  States.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing  and,  under  the 
provisions  of  the  Mining  Claims  Rights 
Restoration  Act  of  1955,  to  mining. 
EFFECTIVE  DATE:  June  19,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  BLM  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood,  Colorado  80215-7093,  (303) 
239-3706. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10,  1920.  section  24.  as 
amended.  16  U.S.C.  818  (1994).  and 
pursuant  to  the  determination  of  the 
Federal  Energy  Regulatory  Commission 
in  DVCO-559-000.  it  is  ordered  as 
follows: 

1.  At  9  a.m.  on  June  19.  2003.  the 
following  described  public  lands 
withdrawn  by  the  Secretarial  Order 
dated  April  16.  1925.  which  established 
Power  Site  Classification  No.  93.  will  be 
opened  to  disposal  subject  to  the 
provisions  of  Section  24  of  the  Federal 
Power  Act  as  specified  by  the  Federal 
Energy  Regulatory  Commission 
determination  DVCO-559-000.  and 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law: 

Sixth  Principal  Meridian, 

T.  9N.,R.  102  W.. 

Sec.  2,  lots  7.  8.  16.  17.  20.  31,  32,  33.  34. 

35.  and  36; 
Sec.  3.  lots  5.  6.  7,  8,  14,  17.  18,  21,  24, 

25.  and  NE'ANW'aSE'/.; 
Sec.  11.  lot  5. 

The  areas  described  aggregate 
approximately  419.65  acres  in  Moffat 
County. 

2.  The  State  of  Colorado  has  a 
preference  right  for  public  highway 
rights-of-way  or  material  sites  for  a 
period  of  90  days  from  the  date  of 
publication  of  this  order,  and  any 
location,  entry,  selection,  or  subsequent 
patent  shall  be  subject  to  any  rights 
granted  the  State  as  provided  by  the  Act 
of  June  10,  1920,  Section  24,  as 
amended,  16  U.S.C.  818  (1994). 

Dated:  March  5,  2003. 
Rebecca  W.  Watson, 
Assistant  Secretary — Land  and  Minerals 
Management. 

[FR  Doc.  03-6674  Filed  3-19-03;  8:45  am) 
BH.UNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-958-1430-ET;  GPO-03-0054;  OR- 
55753] 

Public  Land  Order  No.  7556; 
Withdrawal  of  Public  Lands  for  the 
North  Fork  Smith  River,  OR 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws 
approximately  960  acres  of  National 
Forest  System  lands  from  location  and 
entry  under  the  United  States  mining 
laws  for  20  years  to  protect  the 
outstanding  recreational,  scenic, 
fisheries,  and  water  quality  values  of  the 
Scenic  section  of  the  North  Fork  Smith 
Wild  and  Scenic  River.  The  lands  have 
been  and  will  remain  open  to  such  other 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  lands 
and  to  mineral  leasing. 
EFFECTIVE  DATE:  March  20.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Roy.  BLM  Oregon/ 
Washington  State  Office.  P.O.  Box  2965. 
Portland;  OR  97208-2965,  503-952- 
6189. 

SUPPLEMENTARY  INFORMATION:  The 
withdrawal  includes  all  lands  open  to 
mining  on  the  Scenic  section,  including 
the  river  bed,  extending  Va  mile  from 
the  centerline. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1994)),  but  not  from  the  mineral 
leasing  laws,  to  protect  the  North  Fork 
Smith  River: 

Willamette  Meridian 

Siskiyou  National  Forest 

All  lands  lying  on  the  right  (west) 
bank  of  the  river  corridor,  including  the 
river  bed,  and  extending  '/•  mile  from 
the  centerline  of  the  North  Fork  Smith 
-River,  from  confluence  of  Horse  Creek 
(boimdary  of  upstream  wild  segment  of 
the  North  Fork  Smith  River) 
downstream  4.5  miles  to  the  confluence 
of  Baldface  Creek  (boundary  of  the 
downstream  wild  segment  of  the  North 
Fork  Smith  River).  These  lands  are 
located  approximately  in  but  not  limited 
to  the  following: 


T.  40  S..  R.  11  W..  unsurveyed 

Sec  9  SVzSEV4* 

Sec.  15.  NWV4NfwV4  and  SW/^SW'/.; 
■  Sec.  16,  EVz; 

Sec.  21.EV2; 

Sec.  22.  WV2WV2: 

Sec.  27.  WV2  and  WVzEVa; 

Sec.  28,  NEV4NEV4; 

Protraction  Block  41  (formerly  sec.  34). 
T.  41  S.,R.  11  W.. 

Sec.  2  WVz' 

Sec.  3!  NEvi  and  NEV4NWV4: 

Sec.  II.NV2NWV4. 

All  lands  lying  on  the  jeft  (east)  bank  of  the 
river  corridor,  including  the  river  bed,  and 
extending  'A  mile  from  the  centerline  of  the 
North  Fork  Smith  River  starting  at  the 
Kalmiopsis  Wilderness  Area  Boundary  and 
extending  south  to  the  wild  segment  of  the 
North  Fork  Smith  River.  These  lands  are 
located  approximately  in  but  not  limited  to 
the  following: 
T.  41S..R.  11  W.. 

Sec.  2,  those  portions  lying  outside  the 
tioundaries  of  the  Kalmiopsis  Wilderness 
Area; 

Sec.  11,  those  portions  lying  outside  the 
boundaries  of  the  Wild  segment  of  the 
North  Fork  Smith  Wild  and  Scenic  River. 
The  areas  described  aggregate  approximately 
960  acres  in  Curry  County  and  include  all 
lands  not  previously  withdrawn  from  mining 
in  the  Scenic  segment  of  the  North  Fork 
Smith  Wild  and  Scenic  River  in  Oregon. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1 714(f)(1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  March  5,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

[FR  Doc.  03-6673  Filed  3-19-03;  8:45  amj 

BILUNG  CODE  4310-33-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-957-00-1420-BJ:  GP03-0107] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Oregon  State 
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Office,  Portland,  Oregon,  on  October  25, 
2002. 

Willamette  Meridian 

Oregon 

T.  15  S.,  R.  1  W.,  accepted  September  30. 

2002. 
T.  27  S..  R.  11  W..  accepted  September  30. 

2002. 

The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Oregon  State  Office,  Portland, 
Oregon,  December  9,  2002. 

Oregon 

T.  39  S.,  R.  11  E.,  accepted  November  19, 

2002. 
T.  34  S..  R.  1  E..  accepted  November  29. 

2002. 
T.  14  S..  R.  1  E.,  accepted  December  5.  2002. 

Washington 

T.  20  N..  R.  15  E..  accepted  December  3. 
2002. 

A  copy  of  the  plats  may  be  obtained 
from  the  Oregon  State  Office.  Bureau  of 
Land  Management.  333  SW.  1st  Avenue, 
Portland,  Oregon  97204,  upon  required 
payment.  A  person  or  party  who  wishes 
to  protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  Portland,  Oregon,  a  notice 
that  they  wish  to  protest. 

For  further  information  contact: 
Bureau  of  Land  Management,  (333  SW. 
1st  Avenue)  P.O.  Box  2965.  Portland, 
Oregon  97208. 

Dated:  March  12.  2003. 
Robert  D.  OeViney,  )r.. 

Branch  of  Realty  and  Records  Services. 
[FR  Doc.  03-6684  Filed  3-19-03;  8:45  am] 
BILLING  CODE  4310-33-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-010] 

Sunshine  Act  Meeting  Notice 

agency:  bitemational  Trade 

Commission. 

TIME  AND  DATE:  April  3,  2003  at  11  a.m. 

PU^CE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  list. 

4.  Inv.  No.  731-TA-989  (Final)(Ball 
Bearings  frtim  China) — ^briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
April  14,  2003.) 


5.  Outstanding  action  jackets:  none. 

hi  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  March  18,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-6869  Filed  3-18-03;  3:15  pm] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review 

[EOIR  No.  135] 

Notice  of  Class  Action  Judgment  in 
BarahofUhGomez  v.  Ashcroft 

agency:  Executive  Office  for 
hnmigration  Review  ("EOIR"),  Justice. 
action:  Notice. 

summary:  This  notice  presents  the 
Advisory  Statement  of  the  class  action 
settlement  in  Barahona-Gomez  v. 
Ashcroft,  No.  Civ  97-0895  CW 
(ND.Cal.).  The  Advisory  Statement  sets 
forth  the  rights  of  class  members  who 
had  applied  for  suspension  of 
deportation  under  section  244  of  the 
Immigration  and  NationaHty  Act,  8 
U.S.C.  1254.  This  notice  is  published 
because  while  the  Executive  Office  for 
Immigration  Review  has  the  names  and 
addresses  of  class  members  and 
counsels  of  record  for  the  class  member 
aliens,  all  parties  recognize  that  some 
class  members  have  failed  to  inform 
EOIR  of  address  changes  and  the  notice 
is  necessary  to  inform  those  persons. 
DATES:  This  notice  is  effective  March  20, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Adkins-Blanch.  General  Counsel, 
Office  of  the  General  Counsel,  Executive 
Office  for  Immigration  Review,  5107 
Leesburg  Pike,  Suite  2600,  Falls  Church, 
VA  22041,  telephone  (703)  305-0470. 
SUMMARY:  1.  Why  is  EOIR  publishing 
this  notice? 

EOIR  is  publishing  this  notice  to 
comply  with  the  settlement  order 
entered  on  December  18,  2002,  in  the 
class  action  entitled  Barahone-Gomez  v. 
Ashcroft,  No.  Civ  97-0895CW  (ND.Cal). 

2.  who  should  read  the  Advisory 
Statement? 

The  Advisory  Statement  specifies 
which  individuals  who  meet  all  of  the 
following  threshold  requirements  are 
given  relief  pursuant  to  the  settlement. 
Persons  are  advised  to  read  the 
Advisory  Statement  to  determine 


whethw  they  are  entitled  to  relief  under 
the  settlement.  The  reauirements  are: 

(a)  The  alien  applied  for  suspension 
of  deportation; 

(b)  The  case  hearing  took  place  within 
the  jurisdiction  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit; 

(c)  The  case  was  scheduled  for  an 
individual  hearing  on  the  merits  before 
an  Immigration  Judge  (Judge)  between 
February  13,  1997  and  April  1,  1997,  or 
was  pending  at  the  Board  of 
Immigration  Appeals  ("Board")  between 
February  13,  1997  and  April  1,  1997, 
and  the  Notice  of  Appeal  had  been  filed 
with  the  Board  on  or  before  October  1 , 
1996; 

(d)  The  basis  for  the  Judge  or  the 
Board  denying  or  not  adjudicating  the 
application  for  suspension  of 
deportation  was  section  309(c)(5)  of  the 
illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act,  Pub.  L. 
104-208,  110  Stat.  3546  (Sept.  30,  1996), 
amended  Pub.  L.  104-302,  110  stat. 
3656  (Oct.  11, 1996)  ("IIRIRA")  also 
known  as  the  "stop-time  rule;" ' 

(e)  For  cases  before  an  Immigration 
Judge,  the  Judge  reserved  a  decision  (w 
continued  the  hearing  until  after  April 
1, 1997,  the  Judge  issued  a  decision 
denying  or  not  adjudicating  the 
appUcation  for  suspension  of 
deportation,  no  decision  has  yet  been 
issued,  or  the  Judge  granted  suspension 
of  deportation  and  the  Immigration  and 
Naturalization  Service  (INS)  appealed 
the  decision  based  upon  IIRIRA  section 
309(c)(5). 

3.  Does  an  alien  have  to  take  any 
action  under  the  settlement? 

EOIR  will  reopen  the  cases  of  aliens 
who  qualify  for  relief  under  the  terms  of 
this  settlement.  A  class  member  who 
meets  the  threshold  requirements  to 
qualify  for  relief  imder  the  settlement 
and  whose  case  was  not  reopened  by 
EOIR.  may  file  a  motion'to  reopen  their 
case  to  apply  for  renewed  suspension  of 
deportation.  This  motion  to  reopen  is 
not  subject  to  the  normal  time  and 
number  limitations  on  motions  to 
reopen,  and  this  motion  does  not 
require  a  filing  fee. ' 

4.  Does  the  motion  to  reopen  have  to 
be  filed  by  a  deadline  date? 

Yes.  The  motion  to  reopen  must  be 
filed  within  18  months  of  the  date  that 
this  Advisory  Statement  is  published  in 
the  Federal  Register. 

5.  Does  an  alien  definitely  receive  the 
benefits  of  the  settlement  if  all  of  the 
threshold  reauirements  are  met? 

No.  Not  all  individuals  who  meet  the 
threshold  requirements  listed  above  will 
qualify  for  relief  under  the  settlement. 
The  Advisory  Statement  explains  the 
factual  situations  which  determine  if  an 
individual  will  qualify  for  relief  under 
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the  settlement.  The  hill  settlement 
agreement  and  Advisory  Statement  is 
reproduced  at  the  EOIR  Web  site,  at 
www.  usdoj.gov/eoir. 

Dated:  March  13.  2003. 
Kevin  D.  Rooney. 

Director.  Executive  Off  ice  for  Immigration 
Review. 

Note:  The  appendix  to  this  notice  contains 
the  Advisory  Statement,  Exhibit  1  in  the 
settlement  agreement. 

Appendix 

The  following  is  the  advisory  statement  in 
the  Barahona-Gomez  v.  Ashcroft  settlement 
agreement.  This  advisory  statement  is 
referenced  as  Exhibit  1  in  the  settlement 
agreement. 

Advisory  Statement 

Class  Action  Settlement  to  Benefil  Certain 
Persons  Who  Applied  For  Suspension  of 
Deportation  Before  April  1. 1997 

The  Executive  Office  for  Immigration       ^ 
Review  (EOIR) — the  federal  agency  that 
includes  the  Immigration  Courts  and  the 
Board  of  Immigration  Appeals — is  issuing 
this  Advisory  Statement  to  inform  the  public 
about  the  settlement  agreement  in  the 
Barahona-Gomez  V.  Ashcroft  dass  action 
litigation. 

This  class  action  lawsuit  challenged  EOIR 
directives  which  prohibited  immigration 
judges  and  the  Board  of  Immigration  Appeals 
from  granting  suspension  of  deportation 
during  the  period  between  February  13  and 
April  1,  1997.  On  April  1.  1997,  a  new  law 
(Illegal  Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  ("IIRIRA")  section 
309(c)(5))  took  effect  that  made  people 
ineligible  for  suspension  if  they  had  not  been 
continuously  physically  present  in  the 
United  States  for  a  period  of  seven  years  at 
the  time  that  they  were  served  with  an  Order 
to  Show  C^use  (the  document  that  begins 
deportation  proceedings).  Under  the 
settlement,  eligible  class  members  who  could 
have  been  granted  suspension  during  the 
period  between  February  13  and  April  1, 
1997,  before  this  new  restriction  took  effect, 
will  be  given  the  opportunity  to  apply  for 
suspension  under  the  standards  that  existed 
prior  to  April  1,  1997. 

/.  Class  Members  Eligible  for  Relief 

The  class  in  this  case  is  limited  to 
individuals  who  applied  for  suspension  of 
deportation  and  whose  hearings  took  place 
within  the  jurisdiction  of  the  U.S.,  Court  of 
Appeals  for  the  Ninth  Circuit,  encompassing 
the  states  of  Alaska.  Arizona,  California. 
Hawaii,  Idaho,  Nevada,  Oregon,  and 
Washington.  The  following  categories  of 
persons  are  eligible  for  relief  under  the 
settlement: 

(1)  individuals  for  whom  an  Immigration 
judge  (I))  either  reserved  a  decision,  or 
scheduled  a  merits  hearing  on  an  application 
for  suspension  of  deportation  between 
February  13.  1997  and  April  1,  1997,  and  the 
hearing  was  continued  until  April  1,  1997 
(except,  as  described  below,  in  certain  cases 
where  the  individual  requested  the 
continuance),  and  for  which  either: 


(a)  no  I)  decision  has  been  issued;  or 

(b)  an  I)  decision  was  issued  denying  or 
pretermitting  suspension  based  on  IIRIRA 

§  309(c)(5),  and  either  (i)  no  appeal  was  filed; 
(ii)  an  appeal  was  filed  and  the  case  is 
pending  with  the  BIA,  or  (iii)  an  appeal  was 
filed,  and  the  BIA  denied  the  appeal  based 
on  IIRIRA  §  309(c)(5);  or 

(c)  the  Immigration  )udge  granted 
suspension  after  April  1. 1997.  and  the  INS 
filed  a  notice  of  appeal,  motion  to  reconsider, 
or  motion  to  reopen  challenging  the 
individual's  eligibility  for  suspension  based 
on  IIRIRA  §. 309(c)(5). 

Individuals  in  the  categories  listed  above 
do  not  qualify  for  relief  ijnder  the  settlefnent 
if:  (1)  the  continuance  of  the  hearing  was  at 
the  request  of  the  individual;  (2)  the 
individual  was  represented  by  an  attorney: 
and  (3)  the  transcript  of  the  hearing  was 
prepared  following  an  appeal  and  makes 
clear  that  the  continuance  was  at  the  request 
of  the  respondent.  In  any  case  where  EOIR 
determines  that  an  individual  is  not  eligible 
•for  relief  under  the  settlement  because  of  this 
restriction,  EOIR  will  send  written  notice  of 
this  determination  to  the  individual,  and 
counsel.  The  class  member  will  then  have  30 
days  to  file  a  claim  disputing  this 
determination.  The  settlement  provides  for  a 
dispute  jesolution  mechanism  which  must  be 
used  before  the  federal  court  can  hear  the 
issue.  A  stay  of  deportation  will  be  a  place 
if  the  dispute  resolution  mechanism  is  timely 
invoked. 

(2)  individuals  whose  cases  were  pending 
at  the  Board  of  Immigration  Appeals  ("BIA") 
(either  on  direct  appeal  from  the  Immigration 
ludge  decision,  or  on  a  motion  to  reopen) 
between  February  13.  1997  and  April  1.  1997, 
where  the  notice  of  appeal  (or  the  motion  to 
reopen)  was  filed  on  or  before  October  1, 
1995,  and  which  were,  or  would  be  (but  for 
the  settlement  agreement),  denied  on  the 
basis  of  IIRIRA  §  309(c)(5).  whether  or  not  the 
decision  of  the  BIA  denying  suspension 
solely  on  the  basis  of  IIRIRA  §  309(c)(5)  has 
already  been  issued  or  not; 

(3)  individuals  whose  cases  were  taken 
under  submission  by  an  Immigration  Judge 
following  a  merits  hearing  before  February 
13, 1997,  where  no  decision  issued  until  after 
April  1.  1997; 

(4)  individuals  for  whom  the  Immigration 
Judge  denied  or  pretermitted  suspension 
between  October  1. 1996  and  March  31,  1997, 
on  the  basis  of  IIRIRA  §  309(c)(5),  and  the 
individual  filed  a  notice  of  appeal  with  the 
BIA;  and 

(5)  individuals  for  whom  the  Immigration 
Judge  granted  suspension  of  deportation 
before  April  1, 1997  and  the  INS  appealed 
based  only  on  IIRIRA  §  309(c)(5)  or  IIRIRA 
§  309(c)(7). 

Even  if  they  otherwise  qualify  under  one 
of  the  above  categories,  class  members  are 
not  eligible  for  benefits  under  the  Settlement 
if  they  have  already  become  lawful 
permanent  residents  (LPRs),  or  if  they 
already  have  had  or  will  have  their  cases 
reopened  for  adjudication  or  re-adjudication 
of  their  claims  for  suspension  of  deportation 
without  regard  to  Section  309(c)(5)  of  IIRIRA, 
following  a  remand  from  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  or  tH6 
BIA  or  following  an  order  by  the  BIA  or  an  '' 
immigration  judge  reopening  their  cases. 


//.  Procedures  for  Obtaining  Relief  Under  the 
Settlement 

Under  the  settlement,  eligible  class 
members  (as  defined  above)  will  be  eligible 
to  apply  for  and  be  granted  renewed 
suspension"  which  means  the  relief  of 
suspension  of  deportation,  as  it  existed  on 
September  29.  1996,  before  amendment  by 
IIRIRA  or  any  subsequent  statute.  As  part  of 
the  process  of  applying  for  renewed 
suspension,  class  members  will  have  the 
opportunity  to  present  new  evidence  of  the 
hardship  they  would  face  were  they  to  be 
deported. 

The  procedures  by  which  such  eligible 
class  members  may  apply  for  and  be  granted 
such  relief  depend  upon  the  status  of  the 
case.  In  cases  currently  pending  before  an 
Immigration  Judge,  the  EOIR  will  send 
written  notice  to  eligible  class  members  of 
the  opportunity  to  apply  for  relief  under  the 
settlement.  In  cases  of  eligible  class  members 
currently  pending  before  the  Board  of 
Immigration  Appeals,  the  Board  will  remand 
the  case  of  the  Immigration  Judge  to  schedule 
a  hearing  for  renewed  suspension.  In  those 
cases  where  an  Immigration  Judge  previously 
granted  suspension  to  a  class  member,  and 
the  INS  appealed  based  only  on  IIRIRA 
§  309(c)(5)  or  (c)(7),  the  Board  will  dismiss 
the  appeal  and  thereby  reinstate  the 
Immigration  Judge's  decision  granting 
suspension. 

In  cases  of  eligible  class  members  where 
the  Board  or  an  Immigration  Judge  denied  - 
suspension  and  no  appeal  was  filed,  EOIR 
will  on  its  own  motion  reopen  the  case  to 
allow  the  class  member  to  apply  for 
suspension.  In  such  cases  EOIR  will  send 
written  notice  to  the  class  member's  last 
known  address.  If  the  class  member 
subsequently  fails  to  appear  for  a  notice 
hearing,  the  case  will  be  administratively 
closed  for  a  period  of  time  after  which  the 
case  could  be  recalendared  and  an 
appropriate  order  issued,  including  in 
absentia  order  of  deportation  which  could,  in 
turn,  be' subject  to  reopening  for  lack  of 
notice. 

Class  members  who  are  subject  to  final 
deportation  orders  but  are  eligible  to  apply 
for  renewed  suspension  under  the  settlement 
may  file  a  motion  to  reopen  their  case  to 
apply  for  renewed  suspension.  This  will  be 
necessary  in  cases  where  the  Board  or 
Immigration  Judge  will  not,  on  their  own.  be 
reopening  the  case. 

A  stay  of  deportation  will  be  in  effect  for 
class  members  who  are  eligible  for  relief 
under  the  settlement  who  are  subject  to  final 
orders  of  deportation.  The  stay  will  expire 
upon  the  reopening  of  a  class  member's  case 
under  the  terms  of  the  settlement  agreement. 
The  stay  is  also  dissolved  30  days  after  any 
individual  receives  written  notice  that  EOIR 
has  determined  that  he  or  she  is  not  eligible 
for  relief  under  the  settlement,  unless  the 
individual  notifies  EOIR  withii»  the  30-day 
period  that  he/she  is  invoking  the 
settlement's  dispute  resolution  procedure. 

An  eligible  class  member  who  files  a 
motion  to  reopen  under  the  settlement  may 
also  request  a  stay  of  deportation  from  EOIR, 
and  the  filing  of  such  a  stay  request  will 
cause  such  individual  to  be  presumed  to  be 
an  eligible  class  member  for  purposes  of  the 
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stay  of  deportation;  however  such 
presumption  and  stay  can  be  dissolved  by 
order  of  the  EOIR  is  not  less  than  seven  (7) 
days  if  the  individual  has  not  filed  prima 
facie  evidence  of  eligibility  for  relief  under 
the  settlement  by  that  time. 

This  notice  is  only  a  summary  of  the 
provisions  of  the  settlement  agreement.  The 

full  agreement  can  be  found  at F.Supp.2d 

.  and  is  also  reproduced  on  the  EOIR  Web 

site,  at  www.usdoj.gov/eoir. 

(FR  Doc.  03-6691  Filed  3-19-03;  8:45  am] 

BILUNG  CODE  441(>-3(Myi 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Clean  Air  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  March  11,  2003,  the 
United  States  lodged  a  proposed 
Consent  Decree  "between  the  United 
States,  the  State  of  Arkansas  and  Lion 
Oil  Company  ("Lion  Oil")  with  the 
United  States  District  Court  for  the 
Western  District  of  Arljansas,  El  Dorado 
Division,  in  the  case  of  United  States,  et. 
al  V.  Lion  Oil  Company,  Civil  Action 
Case  No.  03-1028. 

In  a  compJaint  that  was  filed 
simultaneously  with  the  Consent 
Decree,  the  United  States  sought 
injunctive  relief  and  penalties  against 
Lion  Oil  pursuant  to  section  113(b)  of 
the  Clean  Air  Act.  42  U.S.C.  7413(b),  for 
alleged  Clean  Air  Act  violations  at  Lion 
Oil's  refinery  located  in  El  Dorado, 
Arkansas. 

Under  the  settlement.  Lion  Oil  will 
implement  innovative  pollution  control 
technologies  to  greatly  reduce  emissions 
of  nitrogen  oxides  ("NO2"),  sulfur 
dioxide  {"SO2"),  particulate  matter 
"PM"),  carbon  monoxide  ("CO"),  and 
benzene  from  refinery  process  units  and 
will  adopt  facility-wide  enhanced 
monitoring  and  fugitive  emission 
control  programs.  Lion  Oil  has 
estimated  that  this  injimctive  relief  will 
cost  the  company  approximately  $17 
million.  In  addition.  Lion  Oil  will  pay 
a  civil  penalty  of  $348,000,  which  the 
State  of  Arkansas  will  share,  and  spend 
more  than  $450,000  on  supplemental 
environmental  projects  designed  to 
reduce  emissions  from  the  refinery  for 
settlement  of  the  claims  in  the  United 
States'  complaint.  Lion  Oil  also  will 
perform  additional  injunctive  relief 
totaling  approximately  $4.5  million.  The 
State  of  Arkansas  will  join  in  this 
settlement  as  a  signatory  to  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 


Assistant  Attorney  General, 
Environmental  and  Natural  Resoiut:es 
Division,  P.O.  Box  761 1 ,  U.S. 
Department  of  Justice,  Washington,  E>C 
20044-7611,  and  should  refer  to  United 
States,  et  al.,  v.  Uon  Oil  Company,  D.J. 
Ref,  90-5-2-1-06064/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  6th  and  Rogers,  Room  216, 
Federal  Building,  Fort  Smith,  Arkansas 
72901,  and  at  U.S.  EPA  Region  6, 
Fountain  Place,  1445  Ross  Avenue, 
Dallas,  TX  75202.  During  the  public 
conunent  period,  the  Consent  Decree 
may  be  examined  on  the  following 
DepartmenCof  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
{tonia.fleetwood@usdoj.gov],  fax  no. 
(202)  514-0097,  phone  confirmation 
nimiber  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $39.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Robert  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environmental  and  Natural 
Resources  Division. 

|FR  Doc.  03-6645  Filed  3-19-03;  8:45  am) 
BUXMG  COOE  4410-15-41 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Notice  is  J^ereby  given  that  a  proposed 
Consent  Decree  with  Vulcan 
International  Corporation  ("Vulcan"), 
one  of  the  defendants  in  an  action  filed 
by  the  United  States  in  March  1990 
entitled  United  States  v.  Re-Solve,  Inc., 
Civil  Action  No.  90-10490K  (D.  Mass.). 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Massachusetts  on  March  10.  2003.  In  the 
action,  the  United  States  brought  a 
claim  pursuant  to  Section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C  9607(A), 
against  Vulcan,  as  well  as  a  number  of 
other  parties,  seeking  to  recover  past 
costs  with  respect  to  the  Re:Solve,  Inc. 
Superfurid  Site  located  in  North 
Dartmouth,  Massachusetts  (the  "Site"), 
as  well  as  a  declaratory  judgment  of 
liability  with  respect  to  future  costs  to 


be  inctirred  by  the  United  States  at  the 
Site.  Pursuant  to  the  terms  of  the 
proposed  Consent  Decree.  Vulcan  has 
agreed  to  pay  the  United  States  $3.8 
million  within  30  days  of  the  Court's 
entry  of  the  Consent  Decree,  plus 
interests  on  this  amount  accruing  from 
November  1,  2002  at  the  CERCLA  rate 
of  interest.  The  United  States  will 
provide  Vulcan  with  a  covenant  not  to 
sue,  pursuant  to  Sections  106  and  107(a) 
of  CERCLA.  42  U.S.C.  §§  9606  and 
9607(a),  with  regard  to  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  up  to  thirty  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Re-Solve,  Inc..  Civil  Action  90- 
10490K  (D.  Mass.),  DO)  No.  90-11-2- 
58A.  A  copy  of  the  comments  should 
also  be  sent  to  Donald  G.  FrankeL  Trial 
Attorney,  Environmental  Enforcement 
Section,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  One  Gateway  Center,  Suite  616. 
Newton,  Massachusetts  02458. 

The  proposed  Consent  Decree  may 
also  be  examined  at  the  Office  of  the 
United  States  Attorney,  U.S.         ^ 
Courthouse,  One  Courthouse  Way.  Suite 
9200,  Boston,  MA  02210  (contact 
Bunker  Henderson  at  617-748-3100)  or 
at  EPA  Region  1 .  One  Congress  Street, 
Suite  1100.  Boston.  MA  021 14-2023 
(contact  Jill  Metcalf  at  617-918-1088). 
During  the  public  comment  period,  the 
Consent  Decree  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site,  http://wrww.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Librar>'.  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  [tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547, 
referencing  the  Vulcan  International 
Corporation  consent  decree  in  United 
States  V.  Re-Solve,  Inc..  DOJ  No.  90-11- 
2-58A.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $7.00 
(25  cents  per  page  reproduction  cost) 
payable  to  .the  U.S.  Treasury. 

Ronald  G.  Gluck, 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  03-6644  Filed  3-19-03;  8:45  am) 

BILUNG  COOE  4410-1S-M 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  Nationai 
Cooperative  Research  and  Production 
Act  of  1993— Aerospace  Vehicle 
Systems  institute  ("AVSI") 
Cooperative 

Notice  is  hereby  given  that,  on 
February  4,  2003.  pursuant  to  section  6 
(a)  of  the  National  Cooperative  Research 
and  Production  ACt  of  1993,  15  U.S.C. 
4301  et  seq.  ("the  Act").  Aerospace 
Vehicle  Systems  Institute  ("AVSI") 
Cooperative  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  to  its 
nature  and  objectives  and  membership 
status.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  AVSI  Cooperative 
intends  to  undertake  the  following  joint 
research  projects: 

"Automated  Inspection  of  Aircraft 
Structures" — To  determine  the 
fundamental  issues,  requirements, 
processes  and  systems  for  automated 
inspection  of  aircraft  structures.  This 
includes  assessing  various  sensors, 
addressing  certification  issues  and 
developing  a  roadman  for  various 
candidate  architectures. 

"Structural  Loans  &  Environmental 
Monitoring  (Usage  &  Exceedances)" — To 
determine  the  requirements  for  aircraft 
onboard  structural  load  and 
environmental  monitoring.  Develop 
conceptual  candidates  for  load  & 
exceedance  monitoring  concepts  and  a 
prototype  plan  for  such  systems. 

"Secure-Proprietary  Collaboration  in 
an  Integrated  Digital  Environment" — To 
develop  requirements  for  and 
demonstration  of  electronically  shared 
secure/classified  engineering 
information,  maintenance  upgrades  for 
software,  remote  operation  of  systems, 
logistics  data  bases,  and  program 
management  documents  between  all 
elements  of  either  a  commercial  or 
military  airplane  project. 

"Qualified  Development  Environment 
(QDE)" — To  demonstrate  the  process  by 
which  correct  operation  of  the  complier 
and  linker  is  validated  within  the  subset 
of  the  language  using  requirements 
modeling  with  software  code  generation 
and  verification.  Produce  the 
qualification  planning  artifacts  and 
exercise  the  qualification  process  within 
a  FAA  certification  program  via  DO- 
178B. 

"Redesign  Existing  Hardware  Due  to 
Obsolete  Parts" — To  develop 


requirements  and  recommended  process 
(sequence  of  events)  for  the  redesign  of 
avionics  equipment  due  to  electronic 
and  hardware  component  obsolesce. 

"Improved  Software  Verification 
Methods  and  Support  Tools" — To 
develop  cost  effective  software 
verification  and  methods  and  analytic 
tools  for  supporting  these  methods  so 
the  software  verification  process  can 
shift  from  "people-intensive"  and  "Test- 
Centric"  top  more  of  a  "model-based" 
approach  that  can  be  supported  using 
automated  tools. 

"Plastic  Ball  Grid  Design  of 
Experiment;  Combined  Low/High  Cycle 
Fatigue  Test/ Analysis" — To  provide 
design  and  process  guidelines  for  the 
key  parameters  affecting  the  ball 
interface  in  plastic  Ball  Girds  that  can 
improve  reliability  &  durability. 
Experimentally  gather  stress  and  failure 
data,  compare  results  with  analysis,  and 
include  data  into  analytic  simulation  of 
BGA  assemblies. 

"Quantum  Leap  Reliability 
Improvement" — To  develop  and 
implement  a  multi-dimensional 
approach  to  leverage  information  from 
all  relevant  sources,  to  achieve  quantum 
leap  improvements  in  reliability  of 
aerospace  products.  This  approach  will 
include  customer  expectations  at  the 
highest  level  of  airframe  integration,  and 
proceed  through  the  functional,  system, 
equipment,  and  component  levels. 

"Business  Processes  Improvement" — 
To  identify  the  most  effective  technical 
and  logistics  "best  practices"  currently 
used  in  each  sector  of  the  avionic 
industry.  Identify  business-related 
barriers  to  adoption  of  these  practices  in 
other  sectors  and  recommend  changes 
in  the  supply  chain  of  each  avionics 
industry  sector  for  existing  and  future 
programs. 

"Avionics  Technology  Roadmap" — 
To  develop  and  maintain  an^vionics 
technology  roadmap  that  identified  the 
intersection  between  avionics  product 
plans  and  roadmap  information  from 
other  supply  chains,  with  concentration 
on  the  semiconductor  device  industry. 
To  roadmap  will  be  used  to  discover 
and  develop  proper  responses  to  future 
trends  in  non-aerospace  industries 
which  impact  out  ability  to  design, 
produce,  maintain,  and  support  future 
avionics  systems. 

Furthermore,  Rockwell  Collins  acting 
through  its  Air  Transport  systems 
Division,  Cedar  Rapids,  lA  has 
withdrawn  as  party  to  this  venture.  In 
addition,  the  TRW  Aeronautical 
Systems  division,  Solihull,  West 
Midlands,  UNITED  KINGDOM  of  TRW, 
LTD.,  Shirley,  West  Midlands,  UNITED 
KINGDOM,  has  been  acquired  by 
Goodrich  Control  Systems  Limited,  a 


wholly  owned  subsidiary  of  Goodrich 
Corporation,  Charlotte,  NC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
Aerospace  Vehicle  Systems  Institute 
("AVSI")  Cooperative  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  November  18,  2998,  the  AVSI 
Cooperative  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  the  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  18,  1999  (64  FR  8123). 

The  last  notification  was  filed  with 
the  Department  on  July  8,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuemt  to  Section  6(b)  of  the 
Act  on  September  4,  2002  (67  FR 
56586). 

Constance  K.  Robinson, 

Director  of  Operatiops,  Antitrust  Division. 
IFR  Doc.  0.1-6689  Filed  3-19-0.3;  8:45  am) 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Application  for 
Farm  Labor  Contractor  and  Farm  Labor 
Contractor  Employee  Certificate  of 
Registration  (WH-530).  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  addresses  section  of 
this  Notice. 
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DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
May  19,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418, 
fax  (202)  693-1451,  E-mail 
hbeIl@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  E-mail). 
SUPPLEMENTARY  INFORMATION 

L  Background 

Section  101(a)  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSPA)  provides  that  no  .person 
shall  engage  in  any  farm  labor 
contracting  activity  unless  such  person 
has  a  certificate  of  registration  from  the 
Secretary  of  Labor  specifying  which 
farm  labor  contracting  activities  such 
person  is  authorized  to  perform. 
Further,  section  101(b)  of  MSPA 
provides  that  a  farm  labor  contractor 
shall  not  hire,  employ,  or  use  any 
individual  to  perform  farm  labor 
contracting  activities  unless  such 
individual  has  a  certificate  of 
registration  as  a  farm  labor  contractor. 
Form  WH-530,  Application  for  Farm 
Labor  Contractor  and  Farm  Labor 
Contractor  Employee  Certificate  of 
Registration  is  used  by  the  applicant  to 
obtain  authorization  to  engage  in  farm 
labor  contracting  activities  under  MSPA 
or  to  obtain  authorization  to  be  hired, 
employed  or  used  by  a  currently 
registered  farm  labor  contractor  to 
perform  named  activities  under  MSPA. 
This  information  collection  is  currently 
approved  for  use  through  August  31, 
2003. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functiyns  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the    ■ 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  issue,  after 
appropriate  investigation  and  review,  a 
farm  labor  certificate  of  registration, 
including  a  certificate  of  registration  as 
an  employee  of  a  farm  labor  contractor, 
to  any  person  who  has  filed  with  the 
Secretary  a  written  application  for  a 
certificate. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  for  Farm  Labor 
Contractor  and  Farm  Labor  Contractor 
Employee  Certificate  of  Registration. 

OMB  Number:  1215-0037. 

Agency  Number:  WH-530. 

Affected  Public:  Business  of  other  for- 
profit;  Farms. 

Total  Respondents:  9,200. 

Total  Responses:  9,200. 

Time  per  Response:  30  minutes. 

Frequency:  On  Occasion  (initial 
application);  biennially  (renewal). 

Estimated  Total  Burden  Hours:  4,600. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $2,392. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  14,  2003. 
Bruce  Bohanon, 

Chief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  03-6692  Filed  3-19-03;  8:45  am] 
BILUNG  CODE  4510^27-^ 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 


and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  The  Biueau  of  Labor 
Statistics  (BLS)  is  soliciting  conunents 
concerning  the  revision  of  the  "Labor 
Market  Information  (LMI)  Cooperative 
Agreement."  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  individual 
listed  below  in  the  Addresses  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
Addresses  section  of  this  notice  on  or 
before  May  19,  2003. 

ADDRESSES:  Send  comments  to  Am/A. 
Hobby,  BLS  Clearance  Officer,  Division 
of  Management  Systems,  Bureau  of 
Labor  Statistics,  Room  4080,  2    " 
Massachusetts  Avenue,  NE., 
Washington,  DC  20212,  telephone 
number  (202)  691-7628  (this  is  not  a  toll 
free  number).  ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  A.  Hobby,  BLS  Clearance  Officer, 
telephone  number  (202)  691-7628.  [See 
ADDRESSES  section). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  BLS  enters  into  Cooperative 
Agreements  with  State  Employinent    « 
Security  Agencies  (SESAs)  annually  to 
provide  financial  assistance  to  the 
SESAs  for  the  production  and  operation 
of  the  following  LMI  statistical 
programs:  Current  Employment 
Statistics,  Local  Area  Unemployment 
Statistics,  Occupational  Employment 
Statistics,  Covered  Employment  and 
Wages  Report,  and  Mass  Layoff 
Statistics.  The  Cooperative  Agreement 
provides  the  basis  for  managing  the 
administrative  and  financial  aspects  of 
these  programs. 

II.  Desired  Focus  of  Comments 

The  BLS  is  particularly  interested  in 
comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
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including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


m.  Current  Action 

Office  of  Management  and  Budget 
(OMB)  clearance  is  being  sought  for  the 
LMI  Cooperative  Agreement.  The 
existing  collection  of  information  allows 
Federal  staff  to  negotiate  the 
Cooperative  Agreement  with  the  SESAs 
and  monitor  their  financial  and 
programmatic  performance  and 
adherence  to  administrative 
requirements  imposed  by  common 
regulations  implementing  OMB  Circular 
A-102  and  other  grant-related 


regulations.  The  information  collected 
also  is  used  for  plaiming  and  budgeting 
at  the  Federal  level  and  in  meeting 
Federal  reporting  requirements. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Labor  Market  Information  (LMI) 
Cooperative  Agreement. 

OMB  Number:  1220-0079. 

Affected  Public:  State.  Local  or  Tribal 
Governments. 

Frequency:  Monthly,  quarterly, 
annually. 


tnfomnation  collection 

Respondents 

FrequerKy 

Responses 

Time 

Total  hours 

Work  Statements 

55 
55 

48 
48 

7 
1-30 
1-55 

1 

1 

«.       4 

8" 

12 

4 

1 

55 

55 

192 

384 

84 

4-120 

1-55 

1-2  hr 

1-6  hr 

10-50  min 

5-25  min 

1-5  hr 

1  hr 

5-25  min 

55-110 

BIF  <LMI  1A   1B^                         

55-330 

Diiartartu  AiitmnatAfl  Finanrial  RfiDOftS          

32-160 

MnnfhK/  AiitnmAtAii  Piruinrial  ReDortS                          

32-160 

BLS  Cooperative  Statistics  Financial  Report  (LMI  2A)  

Oiiarferlv  Status  Reoort  (LMI  2B) 

84-420 
4-120 

Budget  Variance  Request  Form  .^ 

0-23 

Total  

1-55 

775-945 

262-1323 

Average  Totals 

55 

860 

793 

■  Reports  are  not  received  lor  endK>f-quarter  months,  i.e.,  December.  March.  Jurw,  September. 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  also  will  become  a  matter 
of  public  record. 

Signed  at  Washington.  DC  this  11th  day  of 
March,  2003. 
Jesus  Salinas, 

Acting  Chief,  Division  of  Management 
Systems,  Bureau  ofLxibor  Statistics. 
(FR  Doc.  03-6693  Filed  3-19-03;  8:45  am) 

BUiJNO  CODE  4S10-24-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-01 29(2003)] 

Standard  on  Benzene;  Extension  of  ttw 
Office  of  Management  and  Budget's 
(OMB)  Approval  of  information- 
Collection  (Paperworit)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  conunent. 

summary:  OSHA  soUcits  comments 
concerning  its  proposal  to  extend  OMB 
approval  of  the  information-collection 
requirements  contained  in  its  Benzene 
Standard  (29  CFR  1910.1028).  The 


standard  protects  employees  firom 
adverse  health  effects  bom  occupational 
exposure  to  Benzene. 

DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  received)  by 
May  19,  2003. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
received  by  May  19.  2003. 

ADDRESSES: 

1.  Submission  of  Comments 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  Submit 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  No.  ICR 
1218-0129(2003),  Room  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m.,  e.s.t. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
document.  Docket  No.  ICR  1218- 
0129(2003),  in  yo\xi  comments. 

Electronic:  You  may  submit 
comments,  but  not  attachments,  through 
the  Internet  at  http:// 
ecomments.osha.gov/. 


n.  Obtaining  Copies  of  Supporting 
Statement  for  the  Information 
Collection 

The  Supporting  Statement  for  the 
Information  Collection  is  available  for 
downloading  from  OSHA's  Web  site  at 
www.osha.gov.  The  supporting 
statement  is  available  for  inspection  and 
copying  in  the  OSHA  Docket  Office,  at 
the  address  listed  above.  A  printed  copy 
of  the  supporting  statement  can  be 
obtained  by  contacting  Todd  Owen  at 
(202) 693-2222. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Standards 
and  Guidance,  OSHA,  U.S.  Department 
of  Labor,  Room  N-3609,  200 
Constitution  Avenue,  NW.  Washington, 
DC  20210;  telephone  (202)  693-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Submission  of  Comments  on  this 
Notice  and  Internet  Access  to 
Comments  and  Submissions         * 

You  may  submit  comments  in 
response  to  this  document  by  (1)  hard 
copy,  (2)  FAX  transmission  (facsimile), 
or  (3)  electronically  through  the  OSHA 
webpage.  Please  note  you  cannot  attach 
materials  such  as  studies  or  journal 
articles  to  electronic  conunents.  If  you 
have  additional  materials,  you  must 
submit  three  copies  of  them  to  the 
OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject  and 
docket  number  so  we  can  attach  them  to 
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your  comments.  Because  of  security- 
related  problem  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Please 
contact  the  OSHA  Docket  Office  at  (202) 
693-2350  for  information  about  seciuity 
procedures  concerning  the  delivery  of 
materials  by  express  delivery,  hand 
delivery  and  messenger  service. 

n.  Background 

The  Depart  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  biuden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensiues  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information- 
collection  biuden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
the  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents  (29  U.S.C.  657). 
In  this  regard,  the  information  collection 
requirements  in  the  Benzene  Standard 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  exposure  to  Benzene. 

m.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  bidden  (time  and  costs)  for  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  transmission  techniques. 

IV.  Proposed  Actions 

OSHA  is  proposing  to  extend  the 
information-collection  requirements 
specified  in  the  Benzene  Standard.  The 
information-collection  requirements 
specified  in  the  Benzene  Standard 
protect  employees  irom.  the  adverse 


health  effects  that  may  result  from 
occupational  exposing  to  benzene.  The 
major  information-collection 
requirements  in  the  Standard  include 
conducting  employee  exposure 
monitoring,  notifying  employees  of  their 
benzene  exposiues,  implementing  a 
written  compliance  program, 
implementing  medical  siuveillance  of 
employees,  providing  examining 
physicians  with  specific  information, 
ensuring  that  employees  receive  a  copy 
of  their  medical-surveillance  results, 
maintaining  employees'  exposure- 
monitoring  and  medical-surveillance 
records  for  specific  periods,  and 
providing  access  to  these  records  by 
OSHA.  the  National  Institute  for 
Occupational  Safety  and  Health,  the 
employee  who  is  the  subject  of  the 
records,  the  employee's  representative, 
and  other  designated  parties. 

OSHA  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  in  the 
request  to  OMB  to  extend  the  approval 
of  the  information  collection 
requirements  in  the  Benzene  Standard 
(29  CFR  1910.1028). 

Type  of  Review:  Extension  of  a 
currently-approved  information- 
collection  requirement. 

Title:  Benzene  Standard  (29  CFR 
1910.1028). 

OMB  Number:  1218-0129. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  13,498. 

Frequency:  On  occasion. 

Total  Responses:  265.428. 

Average  Time  Per  Response:  Time  per 
response  ranges  from  5  minutes  to 
maintain  records  to  2  hours  to  Complete 
a  referral  medical  examination. 

Estimated  Total  Burden  Hours: 
125.195. 

Estimated  Cost  (Operation  and 
Maintenance):  SS,\79,933. 

m.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order  No.  5-2002  (67  FR 
65008).  * 

Signed  in  Washington.  DC  on  March  14. 
2003. 

John  L.  Henshaw, 
Assistant  Secretary  of  Labor 
[FR  Doc.  03-6712  Filed  3-19-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-146] 

Saxton  Nuclear  Experimental 
Corporation  and  GPU  Nuclear,  Inc. 
Saxton  Nuclear  Experimental  Facility; 
Notice  of  Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  ln>pact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  for  Amended 
Facihty  License  No.  DPR-4,  issued  to 
the  Saxton  Nuclear  Experimental 
Corporation  (SNEC)  and  GPU  Nuclear. 
Inc.  (the  licensees),  for  the  Saxton 
Nuclear  Experimental  Facility.  The 
proposed  action  would  approve  the 
SNEC  Facility  License  Termination  Plan 
(LTP). 

Description  of  Proposed  Action 

The  proposed  action  is  NRC  approval 
of  the  SNEC's  LTP.  which  contains  the 
radiation  release  criteria  (i.e.,  derived 
concentration  guideline  levels  (DCGLs)l, 
and  the  description  of  the  final  status 
survey  plan  required  by  the  NRC.  NRC 
review  and  approval  of  the  LTP  will 
verify  that  the  remainder  of  the 
decommissioning  activities  will  be 
performed  in  accordance  with  NRC 
regulations. 

The  SNEC  Facility  is  a  deactivated 
pressurized-water  nuclear  reactor 
located  on  about  5.300  square  meters 
(1.148  acres)  less  than  a  mile  north  of 
the  Borough  of  Saxton  in  Liberty 
Township,  Bedford  County. 
Pennsylvania.  The  reactor  was  licensed 
to  operate  at  23.5  megawatt  thermal 
(MWT). 

The  SNEC  Facility  was  built  from 
1960  to  1962  and  operated  from  1962  to 
1972.  The  Facility  was  placed  in  a 
SAFSTOR-equivalent  status  after  its 
shutdovra  in  1972  when  all  the  nuclear 
fuel  was  removed  from  the  reactor  and 
returned  to  the  owner  of  the  fuel,  the 
Atomic  Energy  Commission.  The 
control  rod  blades  and  superheated 
steam  test  loop  were  also  shipped 
offsite.  Following  fuel  removal,  some 
equipment,  tanks,  and  piping  located 
outside  of  the  reactor  containment 
vessel  (CV)  were  removed.  From  1972  to 
1974,  the  buildings  and  structures  that 
supported  reactor  operations  were 
partially  decontaminated. 

Radiological  decontamination  of 
reactor  support  structures  and  buildings 
was  performed  between  1987-1989  in 
preparation  for  demolition  of  these 
structures.  This  work  included 
decontamination  of  the  Control  and 
Auxiliary  Building,  the  Radioactive 
Waste  Disposal  Facihty,  the  Yard  Pipe 
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Tunnel,  and  the  Filled  Drum  Storage 
Bunker,  and  removal  of  the  Refueling 
Water  Storage  Tank.  After  the  NRC 
accepted  the  final  release  radiological 
survey  for  this  work,  these  structures 
were  demolished  in  1992. 

In  April  of  1998,  the  NRC  approved 
the  final  stage  of  decommissioning.  In 
1998,  the  large  component  structures: 
pressurizer,  steam  generator,  and  reactor 
vessel  were  removed  and  shipped  to  the 
Chem-Nuclear  low-level  waste  disposal 
facility  in  Barnwell,  South  Carolina.  The 
only  remaining  structure  of  the  original 
facility  is  the  CV.  The  Saxton  Steam 
Generating  Station  basement  and 
adjoining  Intake/Discharge  Tunnels  and 
associated  underground  discharge 
piping  have  also  been  involved  in 
decommissioning  activities.  This 
decommissioning  is  in  preparation  for 
release  of  the  site  for  unrestricted  use. 

The  licensees  are  proposing  to 
decontaminate  the  sita  to  meet  the 
unrestricted  release  criteria  [0.25  • 
Sieverts  per  year  (Sv/yr)  (25 
milliroentgen-equivalent-man  per  year 
(25  mrem/yr))  and  residual  radioactivity 
as  low  as  reasonably  achievable]  per  10 
CFR  20.1402. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  reviewed  the  licensees' 
application  which  included  a 
Decommissioning  Environmental 
Report.  To  document  its  review,  the 
NRC  staff  has  prepared  an 
environmental  assessment  (EA)  which 
discusses  the  SNEC  Facility 
background;  site  description;  current 
environmental  conditions  including 
land  use,  geology,  water  resources 
(surface  water  and  groundwater)  and 
waste  management;  examines  the  no 
action  alternative  to  the  proposed 
action;  and  presents  the  environmental 
impact  of  the  proposed  action  including 
radiological,  non-radiological  and 
cumulative  environmental  impacts.  The 
radiological  and  non-radiological 
impacts  of  the  proposed  action  are 
reproduced  from  the  EA  below. 

Radiological  Impacts 

At  the  time  of  license  termination,  the 
only  source  of  exposure  to  members  of 
the  public  would  be  any  residual 
radioactivity  within  remaining 
buildings  or  within  the  site  soils. 

The  derived  concentration  guideline 
levels  (DCGLs)  are  concentration  limits 
on  the  residual  radioactivity  that  can  be 
left  in  buildings  and  in  soils,  and  still 
be  in  compliance  with  the  dose  limit  of 
0.25  Sv/yr  (25  mrem/yr)  as  specified  in 
10  CFR  part  20,  subpart  E.  The  manner 
in  which  the  DCGLs  are  derived  for  the 
SNEC  is  documented  in  the  LTP. 


NRC  would  evaluate  the  adequacy  of 
the  DCGLs  in  providing  protection  for 
members  of  the  public  as  the  site  is 
released  for  unrestricted  use  based  on 
the  approved  LTP.  The  LTP  would  be 
bounded  by  the  dose  limit  of  0.25  Sv/ 
yr  (25  mrem/yr)  as  specified  in  10  CFR 
part  20,  subpart  E. 

In  deriving  the  soil  DCGLs,  a  resident- 
farmer  would  be  considered  as  the 
average  member  of  the  critical 
population  group.  The  hypothetical 
resident  farmer  is  assumed  to  build  a 
house,  draw  water  from  a  well,  grow 
plant  food  and  fodder,  raise  livestock; 
and  catch  fish  from  a  pond  all  within  or 
affected  by  residual  radioactivity  in  the 
soil.  The  resident  fanner  scenario  is 
considered  to  embody  the  greatest 
number  of  exposure  pathways  of  any 
scenario  envisioned. 

The,DCGLs  for  buildings  assumes  a 
light  industrial  worker  as  the  average 
member  of  the  critical  group.  The 
worker  is  assumed  to  be  exposed  to 
residual  radioactivity  remaining  on  the 
walls  and  floor  of  a  remaining  structure 
at  the  site  as  he  goes  about  light 
industrial  activities. 

NRC  would  evaluate  the 
appropriateness  of  the  exposure 
scenarios  postulated  and  the 
methodology  used  for  deriving  the 
DCGLs.  NRC  would  only  approve  the 
LTP  if  the  evaluation  concluded  that  the 
potential  radiation  exposures  caused  by 
residual  radionuclide  concentrations 
have  not  been  underestimated  by  the 
licensees  and  are  protective  of  the 
general  public. 

The  licensees  would  use  a  series  of 
surveys  and  a  final  status  survey  to 
demonstrate  compliance  with  10  CFR 
part  20,  subpart  E,  consistent  with  the 
Radiation  Survey  and  Site  Investigation 
process  and  the  Data  Quality  Objectives 
(DQO)  process.  Planning  for  the  final 
status  survey  involves' an  iterative 
process  that  requires  appropriate  site 
classification  (on  the  basis  of  the 
potential  residual  radionucUde 
concentration  levels  relative  to  the 
DCGLs)  and  formal  planning  using  the 
DQO  process.  The  licensees  have 
committed  to  an  integrated  design  that 
would  address  the  selection  of 
appropriate  survey  and  laboratory 
instrumentation  and  procedures,  and 
that  includes  a  statistically  based 
measurement  and  sampling  plan  for 
collecting  and  evaluating  the  data 
needed  for  the  final  status  survey.  The 
staff  has  determine^  that  the  sampling 
strategy  and  survey  data  evaluation 
methodology  presented  in  the  LTP  are 
adequate. 

Based  on  the  discussion  above,  there 
are  no  significant  radiological 


environmental  impacts  associated  with 
the  proposed  action. 

Non-Radiological  Impacts 

The  scope  of  the  EA  is  limited  to  the 
adequacy  of  the  DCGLs  and  the 
adequacy  of  the  final  status  survey        • 
described  in  the  LTP.  The  purposed 
action  does  not  involve  any  historic 
sites.  Therefore,  there  are  no  significant 
non-radiological  impacts  on  the 
environmental  resources. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  EA,  NRC 
concludes  that  the  approval  of  the  LTP 
will  not  cause  any  significant  impacts 
on  the  hiunan  environment  and  is 
protective  of  human  health. 
Accordingly,  the  NRC  has  determined 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensees'  letter 
dated  February  2,  2000,  as 
supplemented  on  June  23.  August  11. 
September  18  and  December  4.  2000, 
January  30,  February  14,  March  15  and 
19,  June  20,  July  2  and  September  4, 
2001,  and  January  11  and  24,  February 
4,  May  22  and  28,  July  11.  August  20, 
September  17,  23,  24,  and  26,  October 
10,  and  December  16,  2002.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North.  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/readmg-rm/ 
adams.html.  The  EA  can  be  found  in 
ADAMS  under  accession  number 
ML030350564.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737.  or 
by  e-mail  to  pdr@rirc.gov.  Single  copies 
of  the  EA  may  be  obtained  from 
Alexander  Adams.  Jr..  Senior  Project 
Manager,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission.  M.S.  0-12-G-13, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  March,  2003. 
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For  the  Nuclear  Regulatory  Commission. 
Patrick  M.  Madden, 

Chief,  Research  and  Test  Reactors  Section, 
Operating  Reactor  Improvements  Program, 
Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation. 
(PR  Doc.  03-6731  Filed  3-19-03;  8:45  am] 

BILLING  CODE  7590-01-P 


COMMISSION  ON  OCEAN  POUCY 

Public  Meeting 

AGENCY:  Conunlssion  on  Ocean  Policy. 


action:  Notice. 


summary:  The  U.S.  Commission  on 
Ocean  Policy  will  hold  a  meeting  to 
discuss  the  development  of 
recommendations  for  a  coordinated 
national  ocean  policy.  This  will  be  the 
fifteenth  public  Commission  meeting. 

DATES:  The  public  meeting  will  be  held 
Wednesday,  April  2,  2003  from  1  p.m. 
to  6  p.m.  and  Thursday,  April  3,  2003 
from  9  a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  location  is  the 
Cafritz  Conference  Center,  George 
Washington  University,  800  21st  Street, 
NW.,  Suite  204,  Washington,  DC  20052. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Schaff,  U.S.  Commission  on 
Ocean  Policy,  1120  20th  Street.  NW.. 
Washington,  DC  20036.  202-418-3442. 
schaff@oceancommission.gov. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  being  held  pursuant  to 
requirements  under  the  Oceans  Act  of 
2000  (Pub.  L.  106-256,  Section 
3(e)(1)(E)).  The  agenda  will  include 
discussions  of  policy  options,  a  public 
comment  session,  and  any  required 
administrative  discussions  and 
executive  sessions.  Members  of  the 
public  are  requested  to  submit  their 
statements  for  the  record  electronically 
by  Friday,  March  28,  2003  to  the 
meeting  Point  of  Contact.  The  meeting 
agenda,  including  the  specific  time  for 
the  public  comment  period,  and 
guidelines  for  making  public  comments 
will  be  posted  on  the  Commission's 
Web  site  at  http:// 

www.oceancommission.gov  prior  to  the 
meeting. 

Dated:  March  14,  2003. 
Thomas  R.  iGtsos, 

Executive  Director,  U.S.  Commission  on 
Ocean  Policy. 

[PR  Doc.  03-6679  Filed  3-19-03;  8:45  am] 
BILLING  CODE  6820-WM-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27658] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

March  14,  2003. 

Notice  is  hereby  given  that  the 
following  filings  have  been  made  with 
the  Commission  pursuant  to  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 
below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  \yriting  by 
April  8,  2003.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  8,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Mississippi  Power  Company  (70-10094) 

Mississippi  Power  Company 
("Mississippi"),  2992  West  Beach, 
Gul^ort,  Mississippi  39501,  a  wholly 
owned  electric  utility  subsidiary  of  the 
Southern  Company  ("Southern"),  a 
registered  holding  company  under  the 
Act,  has  filed  an  application-declaration 
("Application")  under  sections  6(a),  7, 
9(a),  10. 12(c)  and  12(d)  of  the  Act  and 
rule  54  under  the  Act. 

Mississippi  proposes  to  incur,  irom 
time  to  time  or  at  any  time  on  or  before 
March  31.  2006  ("Authorization 
Period"),  obligations  in  cormection  with 
the  issuance  and  sale  by  public 
instrumentalities  of  one  or  more  series 
of  pollution  control  revenue  bonds 
("Revenue  Bonds")  in  an  aggregate 
principal  amount  of  up  to  $75,000,000. 
Mississippi  further  proposes  to  issue     • 
and  sell,  from  time  to  time  or  at  any 
time  on  or  before  the  Authorization 
Period,  one  or  more  series  of  its  senior 


debentures,  senior  promissory  notes  or   • 
other  senior  debt  instruments 
(individually,  "Senior  Note"  and 
collectively.  "Senior  Notes"),  one  or 
more  series  of  its  first  mortgage  bonds 
and  one  or  more  series  of  its  preferred 
stock  in  an  aggregate  amount  of  up  to 
$475,000,000  in  any  combination  of 
issuance. 

The  Revenue  Bonds  will  be  issued  for 
the  benefit  of  Mississippi  to  finance  or 
refinance  the  costs  of  certain  air  and 
water  pollution  control  facilities  and 
sewage  and  solid  waste  disposal 
facilities  at  one  or  more  of  Mississippi's 
electric  generating  plants  or  other 
facilities  located  in  various  coimties.  It 
is  proposed  that  each  such  county  or  the 
otherwise  appropriate  public^jody  or 
instrumentality  (County")  will  issue 
Revenue  Bonds  to  finance  or  refinance 
the  costs  of  the  acquisition, 
construction,  installation  and  equipping 
of  said  facilities  at  the  plant  or  other 
facilit^^  located  in  its  jurisdiction 
("Project").  It  is  proposed  that  the 
Revenue  Bonds  will  mature  not  more 
than  40  years  from  the  first  day  of  the 
month  in  which  they  are  initially  issued 
and  may.  if  it  is  deemed  advisable  for 
piuposes  of  the  marketability  of  the 
Revenue  Bonds,  be  entitled  to  the 
benefit  of  a  mandatory  redemption 
sinking  fund  calculated  to  retire  a 
portion  of  the  aggregate  principal 
amount  of  the  Revenue  Bonds  prior  to 
maturity. 

Mississippi  proposes  to  enter  into  a 
Loan  or  Installment  Sale  Agreement" 
with  each  County  ("Agreement"), 
issuing  such  Revenue  Bonds.  Under  the 
Agreement,  the  issuing  County  will  loan 
to  Mississippi  the  proceeds  of  the  sale 
of  the  County's  Revenue  Bonds,  and 
Mississippi  may  issue  a  non-negotiable 
promissory  note  ("Note"),  or  the  County 
will  undertake  to  purchase  and  sell  the 
related  Project  to  Mississippi.  The 
proceeds  from  the  sale  of  the  Revenue 
Bonds  will  be  deposited  with  a  Trustee 
("Trustee")  under  an  indenture  to  be 
entered  into  between  the  County  and 
the  Trustee  ("Trust  Indentiu-e"),  under 
which  the  Revenue  Bonds  are  to  be 
issued  and  secured,  and  will  be  applied 
by  Mississippi  to  payment  of  the  cost  of 
construction  of  Ae  Project  or  to  refund 
outstanding  pollution  control  revenue 
obligations. 

The  Trust  Indenture  and  the 
Agreement  may  give  the  holders  of  the 
Revenue  Bonds  the  right,  during  such 
time  as  the  Revenue  Bonds  bear  interest 
at  a  fluctuating  rate  or  otherwise,  to 
require  Mississippi  to  purchase  the 
Revenue  Bonds  from  time  to  time,  and 
arrangements  may  be  made  for  the 
remarketing  of  any  such  Revenue  Bonds 
through  a  remarketing  agent. 
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■Mississippi  also  may  be  required  to 
purchase  the  Revenue  Bonds,  or  the 
Revenue  Bonds  may  be  subject  to 
mandatory  redemption,  at  any  time  if 
the  interest  thereon  is  determined  to  be 
subject  to  federal  income  tax.  Also  in 
the  event  of  taxability,  interest  on  the 
Revenue  Bonds  may  be  effectively 
converted  to  a  higher  variable  or  fixed 
rate,  and  Mississippi  also  may  be 
required  to  indemnify  the  bondholders 
against  any  other  additions  to  interest, 
penalties  and  additions  to  tax. 

In  order  to  obtain  the  benefit  of 
ratings  for  the  Revenue  Bonds 
equivalent  to  the  rating  of  Mississippi's 
first  mortgage  bonds  outstanding  under 
the  indenture  dated  as  of  September  1 , 
1941  betwdfen  Mississippi  and  Deutsche 
Bank  Trust  Company  Americas,  as 
successor  trustee,  as  supplemented  and 
amended  ("Mortgage"),  Mississippi  may 
determine  to  secure  its  obligations 
under  the  Note  and/or  the  Agreement  by 
delivering  to  the  Trustee,  to  be  held  as 
collateral,  a  series  of  its  first  mortgage 
bonds  ("Collateral  Bonds").  The 
aggregate  principal  amount  of  the 
Collateral  Bonds  would  be  equal  to 
either:  (i)  The  principal  amount  of  the 
Revenue  Bonds  or  (ii)  the  sum  of  such 
principal  amount  of  the  Revenue  Bonds 
plus  interest  payments  thereon  for  a 
specified  period. 

As  a  further  alternative  to,  or  in 
conjunction  with,  securing  its 
obligations  through  the  issuance  of  the 
Collateral  Bonds,  Mississippi  may:  (i) 
Cause  an  irrevocable  Letter  of  Credit  or 
other  credit  facility  ("Letter  of  Credit") 
of  a  bank  or  other  financial  institution 
to  be  delivered  to  the  Trustee;  and/or  (ii) 
cause  an  insurance  company  to  issue  a 
policy  ("Policy")  guaranteeing  the 
payment  of  the  Revenue  Bonds.  In  the 
event  that  the  Letter  of  Credit  is 
delivered  to  the  Trustee  as  an 
alternative  to  the  issuance  of  the 
Collateral  Bonds,  Mississippi  may  also 
convey  to  the  County  a  subordinated 
security  interest  in  the  Project  or  other 
property  of  Mississippi  as  further 
security  for  Mississippi's  obligations 
under  the  Agreement  and  the  Note. 

The  effective  cost  to  Mississippi  of 
any  series  of  the  Revenue  Bonds  will 
not  exceed  the  greater  of  (i)  200  basis 
points  over  comparable  term  U.S. 
Treasury  securities,  or  (ii)  a  gross  spread 
ovdr  such  Treasury  securities  which  is 
consistent  with  comparable  securities. 
Such  effective  cost  will  reflect  the 
applicable  interest  rate  or  rates  and  any 
underwriters'  discount  or  commission. 

Mississippi  also  proposes  to  issue  and 
sell,  at  any  time  during  the 
Authorization  Period:  One  or  more 
series  of  its  (a)  Senior  Notes;  (b)  first 
mortgage  bonds  ("First  Mortgage 
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Bonds");  and  (c)  preferred  stock  in  an 
aggregate  amount  of  up  to  $475  million, 
in  any  combination  of  issuance.  The 
Senior  Notes  will  have  a  maturity  that 
will  not  exceed  approximately  50  years. 
The  interest  rate  on  each  issue  of  Senior 
Notes  may  be  either  a  fixed  rate  or  an 
adjustable  rate  to  be  determined  on  a 
periodic  basis  by  auction  or  remarketing 
procedures,  in  accordance  with  formula 
or  formulae  based  upon  certain 
reference  rates,  or  by  other 
predetermined  methods.  The  Senior 
Notes  will  be  direct,  unsecured  and 
unsubordinated  obligations  of 
Mississippi  ranking  pari  passu  with  all 
other  unsecured  and  unsubordinated 
obligations  of  Mississippi.  The  Senior 
Notes  will  be  effectively  subordinated  to 
all  secured  debt  of  Mississippi, 
including  its  First  Mortgage  Bonds.  The 
Senior  Notes  will  be  governed  by  an 
indenture  or  other  document.  The 
effective  cost  of  fnoney  to  Mississippi 
on  the  Senior  Notes  will  not  exceed  the 
greater  of  (i)  300  basis  points  over 
comparable  term  U.S.  Treasury 
securities,  or  (ii)  a  gross  spread  over 
such  Treasury  securities  which  is 
consistent  with  comparable  securities. 

The  First  Mortgage  Bonds  will  have  a 
term  of  not  more  than  40  years  and  will 
be  sold  for  the  best  price  obtainable,  but 
not  less  than  98%  or  more  than  101 '/4% 
of  the  principal  amount,  plus  any 
accrued  interest.  Mississippi  may 
enhance  the  marketability  of  the  First 
Mortgage  Bonds  by  purchasing  an 
insurance  policy  to  guarantee  the 
payment  when  due  of  the  First  Mortgage 
Bonds. 

Mississippi  proposes  that  each 
issuance  of  Mississippi's  preferred 
stock,  par  or  stated  value  of  up  to  $100 
per  share  ("new  Preferred  Stock"),  will 
be  sold  for  the  best  price  obtainable 
(after  giving  effect  to  the  purchasers' 
compensation)  but  for  a  price  to 
Mississippi  (before  giving  effect  to  such 
purchasers'  compensation)  of  not  less 
than  100%  of  the  par  or  stated  value  per 
share. 

Mississippi  states  that  it  may 
determine  to  use  the  proceeds  from  the 
sale  of  the  Revenue  Bonds,  the  Senior 
Notes,  the  First  Mortgage  Bonds  and  the 
new  Preferred  Stock  to  redeem  or 
otherwise  retire  its  outstanding  senior 
notes,  first  mortgage  bonds,  pollution 
control  bonds  and/or  preferred  stock. 
Mississippi  also  proposes  that  it  may 
use  the  proceeds  from  the  sale  of  the 
Senior  Notes,  the  First  Mortgage  Bonds 
and  new  Preferred  Stock,  along  with 
other  funds,  to  pay  a  portion  of  its  cash 
requirements  to  carry  on  its  electric 
utility  business.  Mississippi  further 
states  that  it  may  determine  to  use  the 
proceeds  from  the  sale  of  the  Revenue 


Bonds,  the  Senior  Notes,  the  new  Bonds 
and  the  new  Preferred  Stock  to  redeem 
or  otherwise  retire  its  outstanding  senior 
notes,  first  mortgage  bonds,  pollution 
control  bonds  and/or  preferred  stock  if 
such  use  is  considered  advisable.  To  the 
extent  that  the  redemption  or  other 
retirement  of  outstanding  preferred 
stock  uses  the  proceeds  from  security 
sales  as  proposed  in  the  Application, 
Mississippi  requests  this  authorization 
under  12  (c)  of  the  Act. 

Mississippi  represents  that  it  will 
maintain  its  common  equity  as  a 
percentage  of  its  capitedization 
(inclusive  of  short-term  debt)  at  no  less 
than  30  percent.  Mississippi  further 
represents  that  no  guarantees  or  other 
securities  may  be  issued  unless:  (i)  The 
security  to  be  issued,  if  rated,  is  rated 
investment  grade;  (ii)  all  outstanding 
securities  of  Mississippi  that  are  rated 
are  rated  investment  grade;  and  (iii)  all 
outstanding  securities  of  Southern  that 
are  rated  are  rated  investment  grade.  For 
purposes  of  this  condition,  a  security 
will  be  considered  rated  investment 
grade  if  it  is  rated  investment  grade  by 
at  least  one  "nationally  recognized 
statistical  rating  organization,"  as  that 
term  is  used  in  paragraphs  (c)(2)(vi)(E). 
(F)  and  (H)  of  rule  15c3-l  under  the 
Securities  Exchange  Act  of  1934. 
Mississippi  requests  that  the 
Commission  reserve  jurisdiction  over 
the  issuance  by  Mississippi  of  any 
securities  that  are  rated  below 
investment  grade.  Mississippi  further 
requests  that  the  Commission  reserve 
jurisdiction  over  the  issuance  of  any 
guarantee  or  other  securities  at  any  time 
that  the  conditions  set  forth  in  clauses 
(i)  through  (iii)  above  are  not  satisfied. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFartand, 
Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE   ' 
COMMISSION 

[Rel.  No.  IC-25962;  File  No.  812-11474] 

Hie  Timothy  Plan,  et  at.;  Notice  of 
Application 

March  14,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission''^. 
ACTION:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  exemptions  from  the 
provisions  of  sections  9(a),  13(a),  15(a) 


and  15(b)  of  the  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 

APPLICANTS:  The  Timothy  Plan  ("Trust") 
and  Timothy  Partners,  Ltd.  f'TPL"). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  pursuant  to  section  6(c)  of 
the  Act  granting  exemptions  from  the 
provisions  of  sections  9(a),  13(a),  15(a) 
and  15(b)  of  the  Act  and  Rules  6e- 
2(b)(15)  and  6e-3(T){b)(15)  thereunder, 
to  the  extent  necessary  to  permit  shares 
of  the  Trust's  series  that  are  designed  to 
fund  insurance  products  ("Variable 
Series")  and  the  series  of  any  other 
investment  company  that  is  designed  to 
fund  insurance  products  and  for  which 
TPL  or  its  affiliates  may  serve  as 
investment  adviser,  investment  sub- 
adviser,  administrator,  principal 
underwriter  or  sponsor  ("Futiu« 
Variable  Series")  to  be  sold  to  and  held 
by  variable  annuity  and  variable  life 
insurance  separate  accounts  when  the 
following  other  types  of  investors  also 
hold  shares  of  the  Variable  Series  or  a 
Future  Variable  Series:  (1)  A  variable 
life  insurance  account  ("VLI  Account") 
of  a  life  insurance  company  that  is  not 
an  affiliated  person  of  the  insurance 
company  depositor  of  any  VLI  Account, 
(2)  TPL  (representing  seed  money 
investments  in  the  Variable  Series  or 
Future  Variable  Series),  (3)  a  life 
insurance  company  separate  accoimt 
("VA  Account")  supporting  variable 
aimuity  contracts  ("VA  Contracts"), 
whether  or  not  the  insurance  company 
depositor  of  any  such  VA  Account  is  an 
affiliated  person  of  the  insurance 
company  depositor  of  any  VLI  Account, 
and/or  (4)  a  qualified  pension  or 
retirement  plan. 

RLING  DATE:  The  application  was  filed 
on  /anuaiy  11, 1999,  and  amended  and 
restated  on  December  18,  2001, 
November  14,  2002  and  March  7,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  8,  2003,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Conmiission. 

ADDRESSES:  Secretary,  Securities  and 
Commission,  450  Fifth  Street,  NW., 


Washington,  DC  20549-0609. 
Applicants,  c/o  Arthur  D.  Ally,  Timothy 
Partners,  Ltd..  1304  West  Fairbanks 
Avenue,  Winter  Park,  FL  32789. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  or 
Zandra  Y.  Bailes,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust,  a  Delaware  business 
trust,  is  registered  imder  the  Act  as  an 
open-end,  management  investment 
company  (File  Nos.  811-08228  and  33- 
73248).  The  Trust  currently  consists  of 
eleven  investment  portfolios,  which 
include  six  traditional  funds 
("Traditional  Funds"),  two  asset 
allocation  funds  ("Asset  Allocation 
Funds")  and  three  Timothy  Plan 
Variable  Series  that  are  designed  to  fund 
insiu-ance  products. 

2.  TPL  serves  as  the  investment 
manager  to  the  Trust.  TPL  is  registered 
with  the  Conunission  as  an  investment 
adviser  pursuant  to  the  Investment 
Advisers  Act  of  1940. 

3.  According  to  the  application,  the 
Variable  Series  will  invest  their  assets  in 
the  Traditional  Funds,  which  sell  shares 
to  the  general  public.  A  fund  that  so 
invests  is  called  a  "fund  of  funds." 
Applicants  state  that  this  fund  of  funds 
arrangement  involving  the  Variable 
Series  is  consistent  with  the 
diversffication  requirements  of  section , 
817(h)  of  the  Code  and  Regulation 
1.817-5  thereunder  based  on  recent 
decisions  by  the  IRS  that  have  ruled 
favorably  on  fund  of  funds  situations 
involving  first-tier  series  that  sell 
exclusively  to  separate  accounts.  In 
addition,  each  Variable  Series  discloses 
in  its  prospectus  that  no  more  than  55% 
of  its  assets  will  be  invested  in  one  of 
the  Traditional  Funds,  no  more  than 
70%  will  be  invested  in  two  of  the 
Traditional  Funds,  no  more  than  80% 
will  be  invested  in  three  of  the 
Traditional  Funds  and  no  more  than 
90%  will  be  invested  in  four  of  the 
Traditional  Funds. 

4.  The  Trust  proposes  to  offer  and  sell 
shares  of  the  Variable  Series  to 
insurance  companies  ("Participating 
Insurance  Companies")  as  an 
investment  vehicle  for  their  VLI 
Accounts  and  VA  Accounts 
(collectively,  "Variable  Accounts"). 


Each  Variable  Account  will  be 
established  as  a  segregated  asset  account 
by  a  Participating  Insurance  Company 
pursuant  to  the  insurance  laws  of  such 
insurance  company's  state  of  domicile.^ 
As  such,  tfie  assets  of  each  will  be  the 
property  of  the  Participating  Insurance 
Company,  and  that  portion  of  the  assets 
of  such  an  account  equal  to  the  reserves 
and  other  contract  liabilities  with 
respect  to  the  accoimt  will  not  be 
chargeable  with  liabilities  arising  out  of 
any  other  business  that  the  insurance 
company  may  conduct.  The  income, 
gains  and  losses',  realized  and 
unrealized,  from  such  an  account's 
assets  will  be  credited  to  or  charged 
against  the  accoimt  without  regard  to 
other  income,  gains  or  losses  of  the 
insurance  company.  If  a  VA  Account  is 
registered  as  an  investment  company,  it 
will  be  a  "separate  account"  as  defined 
by  Rule  0-1  (e)  (or  any  successor  rule) 
under  the  Act  and  vdll  be  registered  as 
a  unit  investment  trust  ("UTT").  If  a  VLI 
Account  is  registered  as  an  investment 
company,  it  will  be  a  separate  account 
as  described  in  Rule  6e-2(a)  or  Rule  6e- 
3(T)(a)  and  will  be  registered  as  a  UTT. 
For  purposes  of  the  Act,  the  life 
insurance  company  that  establishes 
such  a  registered  Variable  Account  is    - 
the  depositor  and  sponsor  of  the 
account  as  those  terms  have  been 
interpreted  by  the  Commission  with 
respect  to  variable  life  insurance  and 
variable  annuity  separate  accounts. 

5.  Each  Participating  Insurance 
Company  will  have  the  legal  obligation 
of  satisfying  all  applicable  requirements 
under  both  state  and  federal  law.  Each 
Participating  Insurance  Company  will 
enter  into  a  participation  agreement 
with  the  Trust  on  behalf  of  its 
Participating  Separate  Accoimt.  The  role 
of  the  "Trust  under  this  agreement, 
insofar  as  the  federal  securities  laws  are 
applicable,  will  consist  of  offering 
shares  of  the  Variable  Series  to  the 
Participating  Separate  Accounts  and 
complying  with  any  conditions  that  the 
Conunission  may  impose  upon  granting 
the  order  requested  in  the  application. 

6.  The  use  of  a  common  managemeiit 
investment  company  (or  investment 
portfolio  thereof)  as  an  investment 
medium  for  both  VLI  Accounts  and  VA 
Accounts  of  the  same  insurance 
company,  or  of  two  or  more  affiliated 
insurance  companies,  is  referred  to 
herein  as  "mixed  funding."  The  use  of 
a  common  management  investment 
company  (or  investment  portfolio 
thereof)  as  an  investment  medium  for 
VLI  Accounts  and/or  VA  Accounts  of 
two  or  more  unaffiliated  insurance 
companies  is  referred  to  herein  as 
"shaired  funding." 
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7.  The  Trust  also  proposes  to  sell 
shares  of  the  Variable  Series  directly  to 
pension  or  retirement  plans  ("Qualified 
Plans")  intended  to  qualify  under 
sections  401(a)  and  501(a)  of  the 
Internal  Revenue  Code  of  1986.  as 
amended  (the  "Code").  Many  of  the 
Qualified  Plans  will  include  a  cash  or 
deferred  arrangement  (permitting  salary 
reduction  contributions)  intended  to 
qualify  under  section  401  (k)  of  the 
Code.  The  Qualified  Plans  also  will  be 
sub)ect  to,  and  will  be  designed  to 
comply  with,  the  provisions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  as  amended  ("ERISA").  The 
Qualified  Plans  therefore  will  be  subject 
to  regulatory  provisions  under  the  Code 
and  ERISA  including,  for  example, 
reporting  and  disclosure,  participation 
and  vesting,  funding,  fiduciary 
responsibility,  and  enforcement 
provisions. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  section  6(c)  of  the  Act 
exempting  them  from  sections  9(a), 
13(a),  15(a),  and  15(b)  of  the  Act,  and 
Rules  6^2(b)(15)  and  6e-3(T)(b)(15) 
thereunder,  to  the  extent  necessary  to 
permit  shares  of  the  Variable  Series  to 
be  offered  and  sold  to,  and  held  by:  (a) 
VA  Accounts  and  VLI  Accounts  of  the 
same  insurance  company  or  of  two  or 
more  affiliated  insurance  companies 
("mixed  funding");  (b)  VA  Accounts 
and  VLI  Accounts  of  two  or  more 
unaffiliated  insurance  companies 
("shared  funding");  and  (c)  Qualified 
Plans. 

2.  Rule  6e-2(b)(15)  und^r  the  Act 
provides  partial  exemptions  from:  (a) 
Section  9(a)  of  the  Act,  which  makes  it 
unlawful  for  certain  individuals  and 
companies  to  act  in  certain  capacities 
with  respect  to  registered  investment 
companies;  and  (b)  sections  13(a),  15(a), 
and  15(b)  of  the  Act  to  the  extent  that 
those  sections  might  be  deemed  to 
require  "pass-through"  voting  with 
respect  to  the  shares  of  a  registered 
management  investment  company 
underlying  a  UIT  (an  "underlying 
fund")  to  VLI  Accounts  supporting 
scheduled  premium  VLI  Contracts  and 
to  their  life  insurance  company 
depositors,  investment  advisers,  and 
principal  underwriters.  The  exemptions 
granted  by  the  Rule  are  available, 
however,  only  if  an  underlying  fund 
offers  its  shares  exclusively  to  VLI 
Accounts  of  a  single  Participating 
Insurance  Company  or  an  affiliated 
insiuunce  company,  and  then,  only  if 
scheduled  premium  VLI  Contracts  are 
issued  through  such  VLI  Accounts. 
Therefore,  the  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  with  respect  to 


a  scheduled  premium  VLI  Account  that 
owns  shares  of  an  underlying  fund  that 
engages  in  mixed  funding  by  also 
offering  its  shares  to  a  VA  Account  or 
to  a  flexible  premium  VLI  Account  of 
the  same  company  or  of  any  affiliated 
life  insurance  company.  In  addition,  the 
relief  granted  by  Rule  6e-2(b)(15)  is  not 
available  if  the  underlying  fund  engages  ■ 
in  shared  funding  by  offering  its  shares 
to  VA  Accounts  or  VLI  Accounts  of 
unaffiliated  life  insurance  companies. 
Furthermore.  Rule  6e-2(b)(15)  does  not 
contemplate  that  shares  of  the 
underlying  fund  might  also  be  sold  to 
Qualified  Plans. 

3.  Rule  6e-3(T)(b)(15)  under  the  Act 
provides  partial  exemptions  from 
sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  Act  to  VLI  Accounts  supporting 
flexible  premium  variable  life  insurance 
contracts  and  their  life  insurance 
company  depositors,  investment 
advisers  and  principal  underwriters. 
The  exemptions  granted  by  the  Rule  are 
available,  however, 'only  where  shares  of 
the  Variable  Series  are  offered 
exclusively  to  separate  accounts  of  the 
Participating  Insurance  Company,  or  of 
any  affiliated  insurance  company, 
offering  either  scheduled  premium 
contracts  or  flexible  premium  contracts, 
or  both,  or  which  also  offer  their  shares 
to  VA  Accounts  of  the  Participating 
Insurance  Company  or  of  an  affiliated 
life  insurance  company.  Therefore  Rule 
6e-3(T)(b)(15)  permits  mixed  funding 
with  respect  to  a  flexible  premium  VLI 
Account,  subject  to  certain  conditions. 
However,  Rule  6e-3(T)(b)(15)  does  not 
permit  shared  funding  because  the  relief 
granted  is  not  available  with  respect  to 

a  VLI  Account  that  owns  shares  of  an 
underlying  fund  that  also  offers  its 
shares  to  separate  accounts  (including 
VA  Accounts  and  flexible  premium  and 
scheduled  premium  VLI  Accounts)  of 
unaffiliated  Participating  Insurance 
Companies.  Also,  Rule  6e-3(T)(b)(15) 
does  not  contemplate  that  shares  of  the 
underlying  fund  might  also  be  sold  to 
Qualified  Plans. 

4.  Applicants  state  that  current  tax 
law  permits  shares  of  the  Variable  Series 
to  be  sold  directly  to  Qualified  Plans. 
Section  817(h)  of  the  Code  imposes 
certain  diversification  standards  on  the 
assets  underlying  Variable  Contracts, 
such  as  those  in  the  Variable  Series.  The 
Code  provides  that  Variable  Contracts 
will  not  be  treated  as  annuity  contracts 
or  life  insurance  contracts,  as  the  case 
may  be.  for  any  period  (or  any 
subsequent  period)  for  which  the 
underlying  assets  fail  to  be  adequately 
diversified  in  accordance  with 
regulations  issued  by  the  Treasury 
Department.  On  March  1, 1989.  the 
Treasury  Department  adopted 


regulations  (Treas.  Reg.  1.817-5)  (the 
"Regulations")  that  established  specific 
diversification  requirements  for 
investment  portfolios  underlying 
Variable  Contracts.  The  Regulations 
generally  provide  that,  in  order  to  meet 
these  diversification  requirements,  all  of 
the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  life  insurance  companies. 
Notwithstanding  this,  the  Regulations 
also  contain  an  exception  to  this 
requirement  that  permits  trustees  of  a 
Qualified  Plan  to  hold  shares  of  an 
investment  company,  the  shares  of 
which  are  also  held  by  insurance 
company  segregated  asset  accoimts, 
without  adversely  affecting  the  status  of 
the  investment  company  as  an 
adequately  diversified  underlying 
investment  for  Variable  Contracts  issued 
through  such  segregated  asset  accounts 
(Treas.  Reg.  1.817-5(f)(3)(iii)). 

5.  As  a  result.  Qualified  Plans  may 
select  the  Variable  Series  as  an 
investment  option  without  endangering 
the  tax  status  of  Variable  Contracts 
issued  through  Participating  Separate 
Accounts  as  life  insurance  annuities. 
Variable  Series  shares  sold  to  the 
Qualified  Plans  would  be  held  by  the 
Trustees  of  such  Plans  as  required  by 
section  403(a)  of  ERISA.  The  Trustees  or 
other  fiduciaries  of  the  Qualified  Plans 
may  vote  Variable  Series  shares  held  by 
the  Qualified  Plans  in  their  own 
discretion  or,  if  the  applicable  Qualified 
Plan  so  provides,  vote  such  shares  in 
accordance  with  instructions  from 
participants  in  such  Plans.  The  use  of  a 
common  management  investment 
company  (or  investment  portfolio 
thereof)  as  an  investment  medium  for 
Variable  Accounts  and  Qualified  Plans 
is  referred  to  herein  as  "extended  mixed 
funding." 

6.  Applicants  note  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  under  the  Act  preceded 
the  issuance  of  the  Regulations.  Thus, 
the  sale  of  shares  of  the  same 
investment  company  to  both 
Participating  Separate  Accounts  and 
Qualified  Plans  was  not  contemplated  at 
the  time  of  the  adoption  of  rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15),  and, 
therefore.  Applicants  assert  that  the 
restrictions  of  such  Rules  do  not 
evidence  an  intent  of  the  Commission  to 
prevent  extended  mixed  funding. 

7.  Section  9(a)(3)  of  the  Act  provides 
that  it  is  unlawful  for  any  company  to 
serve  as  investment  adviser  or  principal 
underwriter  for  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  sections 
9(a)(1)  or  (2).  Rule  6e-2(b)(15)  and  Rule 


6e-3(T)(b)(15)  limit  the  application  of 
the  eligibility  restrictions  of  section  9(a) 
to  affiliated  persons  of  a  life  insurance 
company  that  directly  participate  in  the 
management  of  the  underlying 
registered  management  investment 
company  imder  certain  circumstances, 
subject  to  limitations  on  mixed  and 
shared  funding.  The  relief  provided  by 
Rule  6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  persons  who  are  affiliated 
persons  of  a  Ufe  insurance  company  or 
its  affiliates  who  othenvise  would  be 
disqualified  under  section  9(a)  to  serve 
as  an  officer,  director  or  employee  of  an 
underlying  fund,  so  long  as  any  such 
person  does  not  participate  directly  in 
the  management  or  administration  of 
such  underlying  fund.  In  addition.  Rule 
6e-2(b)(15)(ii)  and  Rule  6e- 
3(T)(b)(15)(ii)  permit  a  Participating 
Insurance  Company  to  serve  as  the 
underlying  fund's  investment  adviser  or 
principal  underwriter,  provided  that 
none  of  that  insurance  company's 
personnel  who  are  ineligible  pursuant  to 
section  9(a)  of  the  Act  participate  in  the 
management  or  administration  of  the 
underlying  fund. 

8.  Applicants  assert  that  the  partial 
relief  provided  by  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  under  the  Act  from  the 
requirements  of  section  9  of  the  Act 
limits  the  amount  of  monitoring  of  a 
Participating  Insurance  Company's 
personnel  that  is  necessary  to  ensure 
compliance  with  section  9  to  that  which 
is  appropriate  in  light  of  the  policy  and 
purposes  of  section  9.  Applicants  state 
that  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  recognize  that  applying  the 
provisions  of  section  9  to  the  many 
individuals  in  a  large  insurance 
company  complex,  most  of  whom 
typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  funding  the  Participating 
Separate  Accounts,  is  not  necessary  or 
appropriate  in  the  public  interest  nor  is 
it  necessary  for  the  protection  of 
investors  or  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act. 
Moreover,  Applicants  assert  that 
disallowing  the  relief  permitted  by  Rule 
6e-2(b)(15)  and  Rule  6e-3(T)(b)(15) 
because  shares  of  the  Variable  Series  are 
sold  to  Qualified  Plans  would  serve  no 
regulatory  purpose.  Applicants  assert 
that  the  sale  of  shares  of  an  underlying 
fund  to  Qualified  Plans  does  not  change 
the  fact  that  the  purposes  of  the  Act  are 
not  advanced  by  applying  the 
prohibitions  of  section  9(a)  to 
individuals  who  may  be  involved  in  a 
life  insurance  complex  but  have  no 
involvement  in  the  underlying  fund. 

9.  Rule  6e-2(b)(15)  and  Rule  Be- 
3(T)(b)(15)(iii)  under  the  Act  provide 
partial  exemptions  from  sections  13(a), 


15(a),  and  15(b)  of  the  Act  to  the  extent 
that  those  sections  might  be  deemed  to 
require  "pass-through"  voting  vdth 
respect  to  the  shares  of  an  underlying 
fund,  by  allowing  an  insurance' 
company  to  disregard  the  voting 
instructions  of  contract  owners  with 
respect  to  several  significant  matters, 
assuming  the  litnitations  on  mixed  and 
shared  funding  are  observed.  Rules  6e- 
2(b)(l5)(iii)(A)  and  6e-3(T)(b)(15)(iii)(A) 
permit  a  Participating  Insurance 
Company  to  disregard  the  voting 
instructions  of  its  contract  owners  if 
such  instructions  would  require  an 
underlying  fund's  shares  to  be  voted  to 
cause  such  underlying  fund  to  make  (or 
to  refrain  from  making)  certain 
investments  which  would  result  in 
changes  in  the  sub-classification  or 
investment  objectives  of  such 
underlying  fund  or  to  approve  or 
disapprove  any  contract  between  such 
underlying  fund  and  an  investment 
adviser  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 
to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(ii)(A)  of  the  Rules).  Rules  6e- 
2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  permit  a 
Participating  Insurance  Company  to 
disregard  contract  owners'  voting 
instructions  if  the  contract  owners 
initiate  any  change  in  the  underlying 
fund's  investment  objectives,  principal 
imderwriter  or  any  investment  adviser 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraph 
(b)(5)(ii)  and  (b)(7)(ii)(B)  and  (C)  of  the 
Rules).  Applicants  assert  that  these 
rights  do  not  raise  any  issues  different 
from  those  raised  by  the  authority  of 
state  insurance  administrators  over  • 
separate  accounts. 

10.  Applicants  submit  that  the  reason 
the  Commission  did  not  grant  more 
extensive  relief  in  the  area  of  mixed  and 
shared  funding  when  it  adopted  Rule 
6e-3(T)  under  the  Act  is  because  of  the 
Commission's  imcertainty  in  this  area 
with  respect  to  such  issues  as  conflicts 
of  interest.  Applicants  believe  that  the 
Commission's  concern  is  not  warranted 
in  the  context  of  permitting  shared 
funding  or  permitting  Qualified  Plans  to 
invest  in  the  Variable  Series  and  that  the 
addition  of  owners  of  Variable  Contracts 
supported  by  separate  accounts  of 
unaffiliated  life  insurance  companies 
and  Qualified  Plans  as  eligible 
shareholders  will  not  increase  the  risk 
of  material  irreconcilable  conflicts 
amongst  shareholders. 

11.  Voting  rights  of  shares  sold  to 
Qualified  Plans  are  expressly  reserved 
to  certain  specified  persons  and  are  not 
required  to  be  passed  through  to 
Qualified  Plan  participants.  Under 


section  403(a)  of  ERISA,  shares  of  an 
underlying  fund  sold  to  a  QuaUfied  Plan 
must  be  held  by  the  trustee(s)  of  the 
Qualified  Plan,  and  such  trustee(s)  must 
have  exclusive  authority  and  discretion 
to  manage  and  control  the  Qualified 
Plan  with  two  exceptions:  (a)  When  the 
Qualified  Plan  expressly  provides  that 
the  trustee(s)  are  subject  to  the  direction 
of  a  named  fiduciary  who  is  not  a 
trustee,  in  which  case  the  trustee(s)  are 
subject  to  proper  directions  made  in 
accordance  with  the  terms  of  the 
Qualified  Plan  and  not  contrary  to 
ERISA,  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Qualified  Plan  is  delegated  to  one  or 
more  investment  managers  pursuant  to 
section  402(c)(3)  of  ERISA.  Unless  one 
of  the  above  two  exceptions  stated  in 
section  403(a)  applies,  the  exclusive 
authority  and  responsibility  for  voting 
shares  of  an  underlying  fund  is  vested 
in  the  plan  trustees.  Some  of  the 
Qualified  Plans,  however,  may  provide 
for  the  trustee(s),  an  investment  adviser 
(or  advisers)  or  another  named  fiduciary 
to  exercise  voting  rights  in  accordance 
with  instructions  from  participants. 

12.  If  a  named  fiduciary  to  a  Qualified 
Plan  appoints  an  investment  manager, 
the  investment  manager  ha$  the 
responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  The  Qualified  Plans  may  have 
their  trustee(s)  or  other  fiduciaries 
exercise  voting  rights  attributable  to 
investment  securities  held  by  the 
Qualified  Plans  in  their  discretion. 
Some  of  the  Qualified  Plans,  however, 
may  provide  for  the  trustee(s),  an 
investment  adviser  (or  advisers)  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  participants.  *        ' 

13.  If  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions,  the  Applicants 
submit  that  there  is  no  potential  for 
material  irreconcilable  conflicts  of 
interest  between  or  among  owners  of 
Variable  Contracts  and  participants  in 
Qualified  Plans  with  respect  to  voting  of 
an  underlying  fund's  shares. 
Accordingly,  unlike  the  case  with 
Participating  Separate  Accounts,  the 
issue  of  the  resolution  of  material 
irreconcilable  conflicts  with  respect  to 
voting  is  not  present  with  respect  to 
such  Qualified  Plans  because  the 
Qualified  Plans  are  not  entitled  to  pass- 
through  voting  privileges. 

14.  Applicants  further  note  that  there 
is  no  reason  to  believe  that  participants 
in  Qualified  Plans  which  provide 
participants  with  the  right  to  give  voting 
instructions  generally,  or  those  in  a 
particular  Plan,  either  as  a  single  group 
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or  in  combination  with  participants  in 
other  Qualified  Plans,  would  vote  in  a 
manner  that  would  disadvantage 
Variable  Contract  owners.  Applicanta, 
therefore,  submit  that  the  purchase  of 
shares  of  the  Variable  Series  by 
Qualified  Plans  that  provide  voting 
rights  does  not  present  any 
complications  not  otherwise  occasioned 
by  mixed  or  shared  funding. 

15.  Applicants  state  that  the  presence 
of  both  VLI  Accounts  and  VA  Accounts 
as  shareowners  of  an  underlying  fund 
will  not  lead  to  a  greater  probability  of 
material  irreconcilable  conflicts  than  if 
the  underlying  fund  did  not  engage  in 
mixed  funding.  Similarly,  shared 
funding  does  not  present  any  issues  that 
do  not  already  exist  where  an 
underlying  fund  sells  its  shares  to  a 
single  insurance  company  which  sells 
contracts  in  several  states.  A  state 
insurance  regulatory  body  in  one  state 
could  require  action  that  is  inconsistent 
with  the  requirements  of  other  states  in 
which  the  insurance  company  offers  its 
policies.  The  fact  that  unaffiliated 
insurers  may  be  domiciled  in  different 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

16.  Applicants  assert  that  shared 
funding  by  unaffiliated  insurers,  in  this 
respect,  is  no  different  than  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  afiiliated  insurers, 
which  Rules  6e-2(b){15)  and6e- 
3(T)(b)(15)  under  the  Act  permit  under 
various  circumstances.  Affiliated 
insurers  may  be  domiciled  in  different 
states  and  be  subject  to  differing  state 
law  requirements.  Affiliation  does  not 
reduce  the  potential  for  differences  in 
state  regulatory  requirements. 
Applicants  state  that  the  conditions 
summarized  below  are  designed  to 
safeguard  against,  and  provide 
procedures  for  resolving,  any  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce. 
For  instance,  if  a  particular  state 
insurance  regulator's  decision  conflicts 
with  the  majority  of  other  state 
regulators,  then  the  affected  insurer  may 
be  required  to  withdraw  its  Participating 
Separate  Account's  investment  in  the 
Variable  Series.  This  requirement  will 
be  provided  for  in  agreements  that  will 
be  entered  into  by  Participating 
Insurance  Companies  with  respect  to 
their  participation  in  the  Variable 

17.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  under  the  Act  give  the 
insurance  company  the  right  to 
disregard  the  voting  instructions  of  the 
contract  owners.  Applicants  assert  that 
this  right  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
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administrators  over  separate  accounts. 
Under  Rules  6e-2(b){15)  and  6e- 
3(T)(B)(15).  an  insurer  can  disregard 
contract  owner  voting  instructions  only 
with  respect  to  certain  specified  items 
and  under  certain  specified  conditions. 
Requiring  that  only  affiliated  insurance 
companies  invest  in  the  Variable  Series 
does  not  eliminate  the  potential,  if  any 
exists,  for  divergent  judgements  as  to 
the  advisability  or  legality  of  a  change 
in  investment  policies,  principal 
underwriter,  or  investment  adviser 
initiated  by  contract  owners.  Moreover, 
the  potential  for  disagreement  is  limited 
by  the  requirements  in  Rules  6e-2  and 
6e-3(T)  that  an  insurance  company's 
voting  instructions  be  reasonable  and 
based  on  specific  good  faith 
determinations. 

18.  A  particular  Participating 
Insurance  Company's  disregard  of 
voting  instructions,  nevertheless,  could 
conflict  with  the  majority  of  contract 
owners*  voting  instructions.  The 
insurer's  action  possibly  could  be 
different  than  the  determination  of  all  or 
some  of  the  other  Participating 
Insurance  Companies  (including 
affiliated  insurers)  that  the  voting 
instructions  of  contract  owners  should 
prevail,  and  either  could  preclude  a 
majority  vote  approving  the  change  or 
could  represent  a  minority  view.  If  the 
insurer's  judgement  represents  a 
minority  position  or  would  preclude  a 
majority  vote,  then  the  insurer  may  be 
required,  at  the  election  of  the  Variable 
Series,  to  withdraw  its  Participating 
Separate  Account's  investment  in  such 
Variable  Series,  and  no  change  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  This  requirement  will 
be  provided  for  in  the  agreements 
entered  into  with  respect  to 
participation  by  the  Participating 
Insurance  Companies  in  the  Variable 
Series. 

19.  Furthermore.  Applicants  assert 
that  no  one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  VA  and 
VLI  Contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age.  insurance,  and  investment  goals. 
Variable  Series  supporting  even  one 
type  of  insurance  product  must 
accommodate  these  diverse  factors  in 
order  to  attract  and  retain  purchasers. 
Permitting  mixed  and  shared  funding  as 
well  as  permitting  sales  to  Qualified 
Plans  will  provide  benefits  to  the 
Variable  Series  shareholders.  Among 
other  things.  Participating  Insurance 
Companies  and  Variable  Contract 
owners  will  benefit  from  a  greater 
variety  of  investment  options  with 
lower  costs. 


20.  Applicants  do  not  believe  that  the 
sale  of  Uie  shares  of  the  Variable  Series 
to  Qualified  Plans  will  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  Applicants 
assert  that  there  are  either  no  conflicts 
of  interest  or  that  there  exists  the  ability 
by  the  affected  parties  to  resolve  the 
issues  without  harm  to  the  contract 
owners  in  the  Participating  Separate 
Accounts  or  to  the  participants  under 
the  Qualified  Plans. 

21.  As  noted  above,  section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  insurance  contracts  held  in  the 
portfolios  of  management  investment 
companies.  The  Code  provides  that  a 
variable  contract  shall  not  be  treated  as 
an  annuity  contract  or  life  insurance,  as 
applicable,  for  any  period  (and  any 
subsequent  period)  for  which  the 
investments  are  not,  in  accordance  with 
the  Regulations,  adequately  diversified. 

22.  The  Regulations  provide  that,  in 
order  to  meet  the  statutory 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  Regulations,  however,, 
contain  certain  exceptions  to  this 
requirement,  one  of  which  allows  shares 
in  an  underlying  mutual  fund  to  be  held 
by  the  trustees  of  a  Qualified  Plan 
without  adversely  affecting  the  ability  of 
shares  in  the  underlying  fund  also  to  be 
held  by  separate  accounts  of  insurance 
companies  in  connection  with  their 
variable  contracts.  (Treas.  Reg.  1.817- 
5(0(3)(iii)).  Thus,  the  Regulations 
specifically  permit  Qualified  Plans  and 
separate  accounts  to  invest  in  the  same 
portfolio  of  an  underlying  fund.  For  this 
reason.  Applicants  assert  that  neither 
the  Code,  nor  the  Regulations,  nor  the 
Revenue  Rulings  thereunder,  present 
any  inherent  conflicts  of  interest. 

23.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  Variable  Contracts 
and  Qualified  Plans  are  taxed,  the 
different  tax  consequences  do  not  raise 
any  conflicts  of  interest.  If  the 
Participating  Separate  Account  or  the 
Qualified  Plan  cannot  net  purchase 
payments  to  make  the  distributions,  the 
Participating  Separate  Account  or  the 
Qualified  Plem  will  redeem  shares  of  the 
Variable  Series  at  their  net  asset  value. 
The  Qualified  Plan  then  will  make 
distributions  in  accordance  with  the 
terms  of  the  Qualified  Plan  and  the 
Participating  Insurance  Company  will 
make  distributions  in  accordance  with 
the  terms  of  the  Variable  Contract. 
Therefore,  distributions  and  dividends 


will  be  declared  and  paid  by  the 
Variable  Series  without  regard  to  the 
character  of  the  shareholder.  i- 

24.  Applicants  state  that  it  is  possible 
to  provide  an  equitable  means  of  giving 
voting  rights  to  Variable  Contract 
owners  and  to  the  trustees  of  Qualified 
Plans.  The  transfer  agent  for  the 
Variable  Series  will  inform  each 
Participating  Insurance  Company  of  its 
share  ownership  in  each  Participating 
Separate  Account,  as  well  as  inform  the 
trustees  of  Qualified  Plans  of  their 
holdings.  Each  Participating  Insurance 
Company  then  will  solicit  voting 
instructions  in  accordance  with  Rules 
6e-2  and  6e-3{T)  under  the  Act.  as 
appUcable,  and  its  participation 
agreement  with  the  Trust.  Shares  held 
by  Qualified  Plans  will  be  voted  in 
accordance  with  applicable  law.  The 
voting  rights  provided  to  Qualified 
Plans  with  respect  to  shares  of  the 
Variable  Series  will  be  no  different  from 
the  voting  rights  that  are  provided  to 
Qualified  Plans  with  respect  to  shares  of 
funds  sold  to  the  general  public. 

25.  Applicants  submit  that  the  ability 
of  the  Variable  Series  to  sell  shares 
directly  to  Qualified  Plans  does  not 
create  a  "senior  security."  as  such  term 
is  defined  under  section  18(g)  of  the 
Act.  with  respect  to  any  contract  owner 
as  opposed  to  a  participant  under  a 
Qualified  Plan.  Regardless  of  the  rights 
and  benefits  of  Variable  Contract  owners 
or  participants  under  the  Quafified 
Plans,  the  Qualified  Plans  and  the 
Participating  Separate  Accounts  have 
rights  only  with  respect  to  their 
respective  shares  of  the  Variable  Series. 
They  can  redeem  such  shares  at  their 
net  asset  value.  No  shareholder  of  the 
Variable  Series  will  have  any  preference 
oyer  any  other  shareholder  with  respect 
to  distribution  of  assets  or  payment  of 
dividends. 

26.  Applicants  also  assert  that  the 
veto  power  of  state  insurance 
commissioners  over  an  underlying 
fund's  investment  objectives  does  not 
create  any  inherent  conflicts  of  interest 
between  the  contract  owners  of  the 
Participating  Separate  Accounts  and 
Qualified  Plan  participants.  Applicants 
note  that  the  basic  premise  of  corporate 
democracy  and  shareholder  voting  is 
that  not  all  the  shareholders  may  agree 
with  a  particular  proposal  .Although  the 
interests  and  opinions  of  shareholders 
may  differ,  this  does  not  mean  that 
inherent  conflicts  of  interest  exist 
between  or  among  such  shareholders. 
State  insurance  commissioners  have 
been  given  the  veto  power  in 
recognition  of  the  fact  that  insurance 
companies  usually  cannot  simply 
redeem  their  separate  accoimts  out  of 
one  fund  and  invest  in  another. 


Generally,  time-consiuning.  complex 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers. 

27.  In  contrast,  the  trustees  of 
Qualified  Plans  or  the  participants  in 
participant-directed  Qualified  Plans  can 
make  the  decision  quickly  and  redeem 
their  interest  in  the  Variable  Series  and 
reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments  faced  by  separate  accoimts 
or,  as  is  the  case  with  most  Qualified 
Plans,  even  hold  cash  pending  suitable 
investment. 

28.  Applicants  state  that  various 
factors  have  kept  more  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts  than  currently  offer  such 
contracts.  These  factors  include  the 
costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise  • 
with  respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments),  and  the 
lack  of  name  recognition  by  the  public 
of  certain  insurers  as  investment  experts 
with  whom  the  public  feels  comfortable 
entrusting  their  investment  dollars.  The 
use  of  a  Variable  Series  as  a  common 
investment  medium  for  variable 
contracts  would  reduce  or  eliminate 
these  concerns.  Mixed  and  shared 
funding  also  should  provide  several 
benefits  to  Variable  Contract  owners  by 
eliminating  a  significant  portion  of  these 
costs  of  establishing  and  administering 
separate  funds.  Participating  Insurance 
Companies  will  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  TPL.  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  funds.  Mixed 
and  shared  funding  also  would  permit 

a  greater  amoimt  of  assets  available  for 
investment  by  a  Variable  Series,  thereby 
promoting  economics  of  scale,  by  - 
permitting  increased  safety  through 
greater  diversification,  or  by  making  the 
addition  of  new  Variable  Series  more 
feasible.  Applicants  assert  that  the  sale 
of  shares  of  the  Variable  Series  to 
Qualifie(^Plans  in  addition  to  the 
Separate  Accounts  will  result  in  an 
increased  amount  of  assets  available  for 
investment  by  such  Variable  Series. 
This  may  benefit  variable  contract 
owners  by  promoting  economies  of 
scale,  by  permitting  increased  safety  of 
investments  through  greater 
diversification,  and  by  making  the  t 
addition  of  new  Variable  Series  more 
feasible. 

29.  Applicants  also  submit  that  the 
investment  of  seed  capital  in  the 
Variable  Series  presents  no  potential  for 
irreconcilable  conflicts  of  interest.  Seed 
capital  for  the  Variable  Series  will  be 


provided  by  TPL.  Applicants  note  that 
Rule  14a-2(b)  under  the  Act  provides  an 
exemption  from  the  seed  capital 
requirement  for  investment  companies 
that  are  sponsored  by  an  insurance 
company.  The  Commission  has  granted 
this  exemption  to  mutual  funds 
organized  by  insurance  companies,  but 
because  TPL  is  not  an  insurance 
company,  the  exemption  is  not  available 
to  the  Variable  Series. 

30.  Applicants  assert  that  granting  the 
exemptions  requested  by  Applicants 
will  not  compromise  the  regulatory 
purposes  of  sections  9(a).  13(a).  15(a) 
and  15(b)  of  the  Act  or  Rules  6e-2(b)(15) 
or  6e-3(T)(b)(15)  thereunder. 

Applicants'  Conditions  for  Relief 

If  the  requested  order  is  granted. 
Applicants  consent  to  the  following 
conditions: 

1.  A  majority  of  the  Board  of  Trustees 
of  the  Trust  ("Board")  will  consist  of 
persons  who  are  not  "interested 
persons"  of  the  Trust,  as  defined  by 
section  2(a)(19)  of  the  Act,  and  the  Rules 
thereunder,  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  oi  death,  disqualification,  or 
bona-fide  resignation  of  any  Trustee, 
then  the  operation  of  this  condition  will 
be  suspended:  (a)  For  a  period  of  90 
days  if  the  vacancy  may  be  filled  by  the 
Boards  (b)  for  a  period  of  150  days  if  a 
vote  of  the  shareholders  is  required  to 
fill  the  vacancy;  or  (c)  for  such  longer 
period  as  the  Commission  may  prescribe 
by  order  upon  application  or  by  futiu^ 
rule. 

2.  The  Board  will  monitor  each 
Variable  Series  for  the  existence  of  any 
material  irreconcilable  conflict  between 
and  among  the  interests  of  contract 
holders  of  all  Participating  Separate 
Accounts  and  participants  of  Qualified 
Plans  investing  in  any  such  Variable 
Series  and  determine  what  action,  if 
any.  should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities:  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  such  Variable  Series  are 
being  memaged;  (e)  a  difference  in  voting 
instructions  given  by  VA  Contract 
owners.  VLI  Contract  owners,  and  the 
trustees  of  Qualified  Plans;  (f)  a  decision 
by  a  Participating  Insurance  Company  to 
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disregard  the  voting  instructions  of 
contract  owners;  or  (g)  if  applicable  a 
decision  by  a  Qualified  Plan  to 
disregard  voting  instructions  of  its 
participants. 

3.  TPL  (or  any  investment  adviser  to 
a  Variable  Series),  and  any  Participating 
Insurance  Company  and  Qualified  Plan 
that  executes  a  participation  agreement, 
upon  becoming  an  owner  of  10  percent 
or  more  of  the  assets  of  any  Variable 
Series  (collectively,  "Participants")  will 
report  any  potential  or  existing  conflicts 
to  the  Board.  Such  Participants  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  the  Board's  responsibilities 
under  these  conditions  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are 
disregarded,  and,  if  pass-through  voting 
is  applicable,  an  obligation  by  each 
Qualified  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Plan  participant  voting  instructions.  The 
responsibility  to  report  such 
information  and  conflicts,  artd  to  assist 
the  Board,  will  be  contractual 
obligations  of  all  Participating  Insurance 
Companies  under  their  participation 
agreements  with  the  Trust,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners.  The  responsibility  to 
report  such  information  and  conflicts, 
and  to  assist  the  Board,  also  will  be 
contractual  obligations  of  all  Qualified 
Plans  with  participation  agreements, 
and  such  agreements  will  provide  that 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of  the 
Qualifled  Plan  participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  a  majority  of  the 
disinterested  Trustees,  that  a  material 
irreconcilable  conflict  exists,  then  the 
relevant  Participating  Insurance 
Company  or  Qualified  Plan  will,  at  its 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  Trustees),  lake 
whatever  steps  are  necessary  to  remedy 
or  eliminate  the  material  irreconcilable 
conflict,  including:  (a)  Withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Participating  Separate  Accounts  from 
the  relevant  Variable  Series  and 
reinvesting  such  assets  in  a  different 
investment  medium,  which  may  include 
another  such  Variable  Series,  (b)  in  the 
case  of  Participating  Insurance 
Companies,  submitting  the  question  as 
to  whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate. 


segregating  the  assets  of  any  appropriate 
group  (i.e.,  VA  Contract  owners  or  VLI 
Contract  holders  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 
the  option  of  making  such  a  change;  and 
(c)  establishing  a  new  registered 
investment  company  or  managed 
separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  decision  by  a  Participating  Insurance 
Company  to  disregard  contract  owner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Trust, 
to  withdraw  such  Participating 
Insurance  Company's  separate  account's 
investment  in  the  relevant  Variable 
Series,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Qualified  Plan's 
decision  to  disregard  participant  voting 
instructions,  if  applicable,  and  that 
decision  represents  a  minority  position 
or  would  preclude  a  majority  vote,  the 
Qualified  Plan  may  be  required,  at  the 
election  of  the  Trust,  to  withdraw  its 
investment  in  the  relevant  Variable 
Series,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Variable  Series  and 
this  responsibility,  in  the  case  of' 
Participating  Insurance  Companies,  will 
be  carried  out  with  a  view  only  to  the 
interests  of  contract  owners  and  in  the 
case  of  Qualified  Plans,  will  be  carried 
out  with  a  view  only  to  the  interests  of 
Qualified  Plan  participants. 

For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  Trustees 
will  determine  whether  or  not  any 
proposed  action  adequately  remedies 
any  material  irreconcilable  conflict,  but. 
in  no  event,  will  the  Trust  or  TPL  be 
required  to  establish  a  new  funding 
medium  for  any  VA  Contract  or  VLI 
Contract.  No  Participating  Insurance 
Company  will  be  required  by  this 
Condition  4  to  establish  a  new  funding 
medium  for  any  VA  Contract  or  VLI 
Contract  if  an  offer  to  do  so  has  been 
declined  by  the  vote  of  a  majority  of 
contract  owners  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflict.  Further,  no 
Qualified  Plan  will  be  required  by  this 
Condition  4  to  establish  a  new  funding 


medium  for  the  Qualified  Plan  if  (a)  a 
majority  of  the  Qualified  Plan's 
participants  materially  and  adversely 
affected  by  the  irreconcilable  conflict 
vote  to  decline  such  offer,  or  (b) 
pursuant  to  documents  governing  the 
Qualified  Plan,  the  Qualified  Plan 
makes  each  decision  without  a 
participant  vote. 

5.  A  Board's  determination  of  the 
existence  of  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  VA  Contract  and  VLI 
Contract  owners  whose  contracts  are 
funded  through  a  registered  separate 
account  so  long  as  the  Commission 
continues  to  interpret  the  Act  as 
requiring  such  pass-through  voting 
privileges.  Accordingly,  such 
Participating  Insurance  Companies, 
where  applicable,  will  vote  shares  of  the 
applicable  Variable  Series  held  in  its 
Participating  Separate  Accounts  in  a 
manner  consistent  with  voting 
instructions  timely  received  from 
contract  owners.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  Participating  Separate 
Account  investing  in  a  Variable  Series 
calculates  voting  privileges  in  a  manner 
consistent  with  other  Participating 
Insurance  Companies.  The  obligation  to 
vote  a  Variable  Series'  shares  and 
calculate  voting  privileges  in  a  manner 
consistent  with  all  other  Participating 
Separate  Accounts  in  a  Variable  Series 
will  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing  their 
participation  in  such  Variable  Series. 
Each  Participating  Insurance  Company 
will  vote  shares  for  which  it  has  not 
received  timely  voting  instructions,  as 
well  as  shares  attributable  to  it  in  the 
same  proportion  as  it  votes  those  shares 
for  which  it  has  received  voting 
instructions.  Each  Qualified  Plan  will 
vote  as  required  by  applicable  law  and 
its  governing  documents. 

7.  As  long  as  the  Commission 
continues  to  interpret  the  Act  as  ' 
requiring  pass-through  voting  privileges 
to  be  provided  to  VA  Contract  and  VLI 
Contract  owners,  TPL  and  any  of  its 
affiliates  will  vote  its  shares  of  any 
Variable  Series  in  the  same  proportion 
as  all  VA  Contract  and  VU  Contract 
owners  having  voting  rights  with 
respect  to  the  relevant  Variable  Series. 

8.  The  Trust  will  comply  with  all 
provisions  of  the  Act  requiring  voting  by 
shareholders  (including  persons  who 

-   have  a  voting  interest  in  shares  of  the 
Variable  Series),  and,  iivparticular,  each 
such  Variable  Series  will  either  provide 
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for  annual  meetings  (except  to  the 
extent  that  the  Commission  may 
interpret  section  16  of  the  Act  not  to 
require  such  meetings)  or  comply  with 
section  16(c)  of  the  Act  (although  the 
Trust  is  not.  or  will  not  be.  the  type  of 
Trust  described  therein),  as  well  as. 
with  section  16(a)  of  the  Act  and.  if  and 
when  applicable,  section  16(b)  of  the 
Act.  Further,  the  Trust  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
section  16(a)  with  respect  to  periodic 
elections  of  trustees  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

9.  The  Trust  will  notify  all 
Participating  Insurance  Companies  and 
all  Qualified  Plans  that  disclosure  in 
separate  account  prospectuses  or  any 
Qualified  Plan  prospectuses  or  other 
Qualified  Plan  disclosure  documents 
regarding  potential  risks  of  mixed 
funding  may  be  appropriate.  Each 
Variable  Series  will  disclose  in  its 
prospectus  that:  (a)  Shares  of  such 
Variable  Series  may  be  offered  to 
insurance  company  separate  accounts  of 
both  variable  annuity  and  variable  life 
insurance  contracts  and  to  Qualified 
Plans;  (b)  due  to  differences  in  tax 
treatment  and  other  considerations,  the 
interests  of  various  contract  owners 
participating  in  such  Variable  Series 
and  the  interests  of  Qualified  Plans 
investing  in  such  Variable  Series  may 
conflict,  and  (c)  the  Trust's  Board  of 
Trustees  will  monitor  events  in  order  to 
identify  the  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any.  should  be  taken  in 
response  to  any  conflict. 

10.  If  and  to  the  extent  that  Rule  6e- 
2  or  Rule  6e-3(T)  under  the  Act  is 
amended  or  proposed  Rule  6e-3  under 
the  Act  is  adopted  to  provide  exemptive 
relief  from  any  provision  of  the  Act,  or 
rules  promulgated  thereunder,  with 
respect  to  mixed  or  shared  funding  on 
terms  and  conditions  materially 
different  from  any  exemptions  granted 
in  the  order  requested  in  this  amended 
and  restated  Application,  then  the  Trust 
and/or  the  Participants,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rules  6e-2  or 
6e-3(T).  as  amended,  or  Rule  6e-3.  as 
adopted,  as  such  rules  are  applicable. 

11.  The  Participants,  at  least  annually, 
will  submit  to  the  Board  such  reports, 
materials,  or  data  as  the  Board  may 
reasonably  request  so  that  the  Trustees 
of  the  Trust  may  fully  carry  out  the 
obligations  imposed  upon  them  by  the 
conditions  contained  in  this  amended 
and  restated  Application,  and  said 
reports,  materials  and  data  will  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 


obligations  of  the  Participants  to 
provide  these  reports,  materials  and 
data  to  the  Board  when  it  so  reasonably 
requests  will  be  a  contractual  obligation 
of  all  Participants  under  their 
agreements  governing  participation  in 
each  Variable  Series. 

12.  All  reports  of  potential  or  existing 
conflicts  received  by  the  Board  of 
Trustees  of  the  Trust,  and  all  Board 
action  with  regard  to  (a)  determining  the 
existence  of  a  conflict,  (b)  notifying 
Participants  of  the  existence  of  a 
conflict,  and  (c)  determining  whether 
any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  board  meeting  minutes 
of  the  Trust  or  other  appropriate 
records,  and  sUch  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

13.  A  Variable  Series  will  not  accept 
a  piux:hase  order  from  a  Qualified  Plan 
if  such  purchase  would  make  the 
Qualified  Plan  shareholder  an  owner  of 
10  percent  or  more  of  the  assets  of  such 
Variable  Series  unless  the  Qualified 
Plan  executes  an  agreement  with  the 
Trust  governing  participation  in  such 
Variable  Series  that  includes  the 
conditions  set  forth  herein  to  the  extent 
applicable.  A  Qualified  Plan  will 
execute  an  application  containing  an 
acknowledgement  of  this  condition  at 
the  time  of  its  initial  purchase  of  shares 
of  any  Variable  Series. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consist  with  the 
protection  of  investors  and  the  piuposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of* 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-6696  Filed  3-19-03;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  To 
Amend  Amex  Rule  152  To  Provide  That 
a  Memt>er  That  Fails  To  Execute  an 
Order  May  Be  Compelled  To  Take  or 
Supply  the  Securities  Named  in  ttie 
Order 

March  13.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  December 
18.  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  1 52  to  provide  that  a  member  that 
fails  to  execute  an  order  may  be 
compelled  to  take  or  supply  the 
securities  named  in  the  order.  The  text 
of  the  proposed  rule  change  is  below. 
Text  in  brackets  indicates  matericd  to  be 
deleted,  and  text  in  itahcs  indicates 
material  to  be  added. 


Taking  or  Supplying  Stock  to  Fill 
Customer's  Order 

Rule  152.  (a)  No  member  or  member' 
organization  shall  take  or  supply  for  any 
account  in  which  the  member,  member 
organization  or  any  other  member, 
officer  or  approved  person  therein  has 
any  direct  or  indirect  interest,  of  which 
the  member  knows  or  should  have 
known,  the  seciuities  named  in  a  sell  or 
buy  order  accepted  for  execution  by  the 
member  or  member  organization  except 
as  follows: 

Error 

(1)  A  member  who  neglects  to  execute 
an  order  may  be  compelled  to  take  or 
supply  for  his  own  account  or  that  of  his 
member  organization  the  securities 
named  in  the  order.  (A  member  or 
member  organization  which  through 


•15U.S.C.  7Bs(b)(l). 
2  17CFR240.19b-4. 
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error  or  neglect  has  failed  to  execute  an 
order  may,  with  the  consent  of  the 
customer,  take  or  supply  for  the  account 
of  the  member  or  member  organization 
the  securities  named  in  the  order.] 

Filling  Customer's  Order 

(2)  A  member  or  member  organization 
may  take  or  supply  the  securities  for  the 
purpose  of  filling  a  customer's  order 

only  if: 

(i)  In  connection  with  taking  the 
securities  named  in  a  sell  order,  the 
member  or  member  organization  shall 
have  offered  the  securities  in  the  open 
market  at  a  price  which  is  higher  than 
the  bid  of  such  member  or  member 
organization  by  the  minimum  fraction  of 
trading  permitted  in  such  securities; 

(ii)  In  connection  with  supplying  the 
securities  named  in  a  buy  order,  the 
member  or  member  organization  shall 
have  bid  for  the  securities  in  the  open 
market  at  a  price  which  is  lower  than 
the  offer  of  such  member  or  member 
organization  by  the  minimum  fraction  of 
trading  permitted  in  such  securities; 

(iii)  Tne  price  in  each  case  is  justified 
by  the  condition  of  the  market; 

(iv)  In  the  case  of  an  order  received 
fifom  a  non-member  customer  of  the 
member  or  member  organization,  the 
member  or  member  organization  either 
(A)  prior  to  effecting  the  transaction 
shall  have  obtained  from  the  customer 
the  customer's  consent  or,  except  as 
otherwise  provided  by  law,  (B)  as 
promptly  as  possible  following 
execution  of  the  order  shall  have 
disclosed  to  the  customer  that  the 
securities  have  been  taken  or  supplied 
for  an  account  in  which  the  member, 
member  organization,  or  any  member, 
officer  or  approved  person  therein  has 
an  interest,  and  the  customer  accepts 
the  trade; 

(v)  In  the  case  of  an  order  received 
from  another  member  or  member 
organization,  the  member  or  member 
organization  receiving  the  order, 
promptly  after  effecting  the  transaction 
notifies  such  other  member  or  member 
organization  that  the  member  or 
member  organization  receiving  the  order 
took  or  supplied  the  securities  named  in 
the  order  for  the  account  of  the  member, 
member  organization  or  a  member, 
officer  or  approved  person  therein  and 
such  other  member  or  member 
organization  accepts  the  trade;  and 

(vi)  Such  transaction  is  made  in 
accordance  with  any  other  applicable 
rules  of  the  Exchange. 

(b)  In  the  event  that  a  member  or 
member  organization  having  executed  a 
sell  or  buy  order  accepted  for  execution 
as  a  broker  finds  that  inadvertently  the 
securities  sold  or  purchased  in  such 
execution  were  taken  or  supplied  for  an 


account  in  which  the  member,  member 
organization  or  any  member,  officer  or 
approved  person  therein  has  a  direct  or 
indirect  interest,  such  member  or 
member  organization  shall  report  that 
fact  to  his  or  its  principal  who  may 
accept  or  reject  the  trade. 

(c)  A  specialist  acting  as  principal  in 
the  course  of  his  specializing  function  is 
prohibited  from  charging  a  commission 
for  the  execution  of  an  order  entrusted 
to  him.  as  agent,  by  a  member. 

Commentary 

01.  When  in  the  ordinary  course  of 
business,  priority  of  bids  and  offers  has 
established  the  market  in  a  security  and 
the  specialist  in  the  security  has 
publicized  the  full  size  of  his  bids  and 
offers,  the  provisions  of  clauses  (i)  and 
(ii)  of  Rule  152(a)(2)  do  not  apply  to  his 
transactions  as  principal  in  the  proper 
performance  of  his  function  to  assist  in 
the  maintenance  of  a  fair  and  orderly 
market  and  he  may  as  principal  take  or 
supply  the  securities  named  in  an  order 
on  his  book  provided  he  complies  with 
the  other  requirements  of  Rule  152. 
*        »        *        •        * 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Amex  Rule  152  currently  provides 
that  a  member  that  has  failed  to  execute 
an  order  may.  with  the  consent  of  the 
customer,  take  or  supply  for  the  account 
of  the  member  or  member  organization, 
the  securities  named  in  the  order.  The 
Exchange  believes  that  the  current  rule 
does  not  clearly  state  that  the  member 
may  be  compelled  to  take  or  supply  the 
security  in  issue.  The  Exchange  also 
believes  that  the  rule  is  unclear  whether 
"customer"  refers  to  the  ultimate  buyer 
or  seller  or  whether  it  refers  to  the 
person  that  placed  the  order  with  the 
member.  To  eliminate  possible 
ambiguity,  the  Exchange  is  proposing  to 
amend  Amex  Rule  152  to  provide  that 


a  member  that  fails  to  execute  an  order 
may  be  compelled  to  take  or  supply  the 
securities  named  in  the  order.  ^  The 
Exchange  believes  that  this  rewording 
protects  the  order  by  clearly  stating  that 
a  member  may  be  compelled  to  take  or 
supply  the  securities  in  issue  if  the 
member  fails  to  execute  an  order. 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act* 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act  ^  in  particular, 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
opeti  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or- 


3  The  Exchange  notes  that  the  consent  provisions 
in  Amex  Rule  152(a)(2)  would  continue  to  apply  to 
the  error  transactions  conducted  under  Amex  Rule 
152(b)(1).  Telephone  conversation  betvtreen  William 
Floyd-lones,  Jr.,  Assistant  General  Counsel,  Amex, 
and  Terri  Evans:  Assistant  Director,  and  Cyndi 
Rodriguez,  Special  Counsel,  Division  of  Market 
Regulation.  Commission,  on  March  4,  2003. 

« 15  U.S.C.  78J(b). 

» 15  U.S.C  78f(b)(5). 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vtith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t>m  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-108  and  should  be 
submitted  by  April  10,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  03-6698  Filed  3-19-03;  8:45  am] 

BiUJNG  COOE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^7471 ;  File  No.  SR-CSE- 
2003-01] 

Self-Regulatory  Organizations;  The 
Cincinnati  StocIc  Exchange,  inc.;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
To  Amend  the  CSE's  Market  Data 
Revenue  Sharing  Program  for  Tape  B 
Securities 

March  7,  2003. 

On  January  6,  2003,  the  Cincinnati 
Stock  Exchange,  Inc.  ("CSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(h)(1)  of  the  Securities  Exchcmge  Act 
o£l934  ("Act")'  and  rule  19b-4 
thereunder,^  a  proposed  rule  change  to 


modify  the  Exchange's  schedule  of 
transaction  fees  to  amend  its  market 
data  revenue  sharing  program  for  Type 
B  securities  traded  on  the  Exchange.  On 
January  24,  2003,  the  CSE  amended  the 
proposal.^ 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Re^ster  on  February  3, 
2003.^  The  Commission  received  no 
comments  on  the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange  ^  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act  ^  and  the  rules  and  regulations 
thereimder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change,  as  amended,  is  consistent  with 
section  6(b)(4)  of  the  Act  ■'  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  Exchange  members  by  crediting 
members  on  a  pro-rata  basis.  However, 
as  set  forth  in  its  July  2,  2002,  Order  of 
Simimary  Abrogation  ("Abrogation 
Order"),^  the  Commission  wall  continue 
to  examine  the  issues  surrounding 
meirket  data  fees,  the  distribution  of 
market  data  rebates,  and  the  impact  of 
market  data  revenue  sharing  programs 
on  both  the  accuracy  of  market  data  and 
on  the  regulatory  functions  of  self 
regulatory  organizations.  The  decision 
to  allow  the  CSE  to  establish  the  market 
data  revenue  sharing  program  described 
in  this  proposed  rule  change  is  narrowly 
drawn,  and  should  not  be  construed  as 
resolving  the  issues  raised  in  the 
Abrogation  Order,  and  does  not  suggest 
what,  if  any,  future  actions  the 
Commission  may  take  with  regard  to 
market  data  revenue  sharing  programs. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change,  as  amended,  (SR- 


» 17  CFR  200.3O-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


'See  January  23,  2003,  letter  from  Jennifer  M. 
Lamie.  Esquire,  CSE,  to  Katherine  England, 
Assistant  Director.  Division  of  Market  Regulation. 
Commission  ("Amendment  No.  1").  In  Amendment 
No.  1 .  the  CSE  changed  the  text  of  the  proposed  rule 
te  address  omissions  that  were  made  in  the  original 
rule  filing. 

*  See  Securities  Exchange  Act  Release  No.  4725fl 
(January  27,  2003).  68  FR  5316. 

^  In  approving  this  proposed  rule  change,  the 
CommissioQ  has  considered  the  proposed  rule's 
impact  on  efRciency.  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

6  15  U.S.C.  78f. 

M5  U.S.C.  78f(b)(4). 

*S«?  Securities  Exchange  Act  Release  No.  46159 
(July  2.  2002),  67  FR  45775  (July  10,  2002)(File  Nos. 
SR-NASD-2002-61.  SR-NASD-2002-68.  SR-CSE- 
2002-06.  and  SR-PGX-2002-37)(Order  ot  Summary 
Abrogation). 

»1&U.S.C.  78s(b)(2). 


CSE-2003-01)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Mai^garet  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  03-6658  Filed  3-19-03;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Extend  for  Ofw  Month 
the  Pilot  Period  for  Nasdaq  PostData 
and  the  Associated  Fees  Assessed 
Under  NASD  Rule  701 0(s) 

March  14,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  7, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I.  n  and  III  below,  which  items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  section 
19(b)(3)(A)  of  the  Act.^  and  rule  19b- 
4(f)(6)  thereunder,*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.'^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  proposes  to  reestablish  and 
extend  through  March  31,  2003.  the 
pilot  period  for  Nasdaq  PostData  and  the 
associated  fees  assessed  under  NASD 
rule  7010(s).  Nasdaq  also  proposes  to 
make  this  proposed  rule  change 
effective  retroactive  to  March  1,  2003.  to 
avoid  a  lapse  of  the  previous  pilot  due 
to  Nasdaq's  failure  to  file  for  an 


'"17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19t>-4. 

•'15U.S.C.  78s(b)(3)(A). 

■•  17  CFR  240.1 9b-4(f)(6). 

^  Nasdaq  asked  the  Commission  to  waive  the  five- 
day  pre-filing  notice  requirement  and  the  30-day 
operative  delay.  17  CFR  240.19b-4(f)(6). 


■   ♦, 
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extension  before  the  previous  pilot 
program  expired.  Nasdaq  is  making  no 
substantive  changes  to  the  pilot 
program,  other  than  to  reestablish  and 
extend  its  operation  through  March  31, 
2003.  The  text  of  the  proposed  rule 
change  is  available  at  Nasdaq  and  at  the 
Cominission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  11,  2002.  the  Commfssion 
approved,  as  a  12-month  pilot,  the 
creation  of  Nasdaq  PostData,  a  voluntary 
trading  data  distribution  facility, 
accessible  to  NASD  members,  buy-side 
institutions,  and  market  data  vendors 
through  the  NasdaqTrader.com  Web 
site.«  On  January  17,  2003,  Nasdaq 
extended  that  pilot  through  February  28, 
2003.^  Nasdaq  hereby  proposes  to 
reestablish  the  pilot,  and  extend  its 
operation  through  March  31,  2003. 
Nasdaq  proposes  to  make  the  proposed 
rule  change  effective  retroactive  to 
March  1,  2003,  to  avoid  a  lapse  of  the 
previous  pilot  due  to  Nasdaq's  failure  to 
file  for  an  extension  before  the  pilot 
expired. 

Background.  PostData  consists  of 
three  reports  provided  in  a  single 
package:  (1)  Daily  Share  Volume  Report, 
which  provide  subscribers  with  T+1 
daily  share  volume  in  each  Nasdaq 
security,  listing  the  volume  by  any 
NASD  member  firm  that  voluntarily 
permits  the  dissemination  of  this 
information;  (2)  Daily  Issue  Data,  which 
contains  a  summary  of  the  previous 
day's  activity  for  every  Nasdaq  issue; 
and  (3)  Monthly  Sununaries,  which 
provide  monthly  trading  volume 
statistics  for  the  top  50  market 


•  See  Securities  Exchange  Act  Release  No.  45270 
(January  11,  2002).  67  FR  2712  (January  18, 
2002)(SR-NASD-99-12). 

'  See  Securities  Exchange  Act  Release  No.  47210 
(January  17,  2003).  68  FR  3912  (January  27. 
2003)(SR-NASD-2003-O2). 


participants  sorted  by  industry  sector, 
security,  or  type  of  trading  (e.g.  block  or 
total).  PostData  was  launched  on  March 
18,  2002. 

On  August  5,  2002,  Nasdaq  expanded 
the  information  made  available  to 
PostData  subscribers  to  include  four 
additional  reports:  Buy  Volume  Report, 
Sell  Volume  Report,  Crossed  Volume 
Report,  and  Consolidated  Activity 
Volume  Report."  Each  report  offers 
information  regarding  total  Nasdaq 
reported  buy  (or  sell,  or  cross,  or 
consolidated)  volume  in  the  security,  as 
well  as  rankings  of  registered  market 
maker  based  upon  various  aspects  of 
their  activity  in  Nasdaq.  The  reports 
also  provide  recipients  with  information 
about  the  number  and  character  of  each 
market  maker's  trades.  Finally,  the 
reports  provide  the  information 
described  above  with  respect  to  block 
volume,  be  it  buy,  sell,  cross  or 
consolidated  interest. 

Extension  of  the  Pilot.  Nasdaq 
proposes  to  extend  the  PostData  pilot 
through  March  31,  2003.  The  pilot  has 
been  effective  but  adoption  was  slowet 
than  expected.  For  a  variety  of  reasons, 
more  time  was  required  than  originally 
anticipated  to  recruit  sell-side  firms  to 
sign  on  to  PostData  to  provide  the 
critical  mass  of  data  necessary  to  have 
a  product  to  sell  to  those  subscribers 
(buy-side  firms  or  institutional 
investors)  interested  in  viewing  the 
data.  Nasdaq  believes  that  adoption  was 
slow  because: 

•  Volume  is  attributed  to  the  firm  that 
has  the  reporting  obligation  based  on 
ACT  rules.  This  is  also  the  methodology 
for  the  monthly  share  volume  reports 
offered  on  Nasdaq  Web  sites 
(NasdaqTrader.com  and  NasdaqOn- 
Line.com).  Sell-side  firms  wanted  to  get 
credit  for  volume  regai'dless  whether 
they  were  the  reporting  party  or  not  in 

a  trade. 

•  In  the  time  since  PostData  was 
initially  developed,  the  industry  has 
moved  to  more  commission-based  or 
agency  (riskless  principal)  trading. 
Firms  that  conduct  predominantly  more 
riskless  principal  trading  with  other 
sell-side  firms  are  not  well  represented 
in  PostData  because  in  riskless  principal 
trading  only  one  leg  of  the  transaction 
(the  transaction  with  sell-side  firm  or 
market  maker)  is  reported  in  ACT  and 
in  many  cases  these  firms  are  ngt  the 
reporting  party. 

•  PostData's  value  and  benefits  were 
not  well  understood  by  firms,  especially 
with  firms'  attention  directed  on  other 
Nasdaq  initiatives. 


Nasdaq  addressed  the  first  two  issues 
by  enhancing  PostData  in  August  of 
2002  to  include  volume  attributed  to 
both  parties  of  a  trade  (reporting  and  the 
contra-party)  and  identification  of  the 
volume  as  being  buy;  sell  or  cross. 
These  additional  data  sets  addressed  the 
issue  of  which  party  gets  the  volume 
credit  and  display  some  volume  for 
firms  that  primarily  engage  in  'riskless 
principal"  trading.  These  enhancements 
resulted  in  seven  additional  sell-side 
firms  participating  in  PostData  by  the 
end  of  August. 

Therefore,  at  this  time,  Nasdaq  is 
unable  to  effectively  study  the  fees 
assessed  for  PostData,  as  initially 
requested  in  the  order  approving 
PostData.^  Gfowth  in  the  PostData 
subscriber  base  was  initially  slower  than 
anticipated.  It  was  not  until  September 
2002  that  the  number  of  subscribing 
firms  first  exceeded  25.  Currently,  there 
are  33  subscribing  firms  paying  for 
PostData,  and  of  those,  most  are  also 
firms  that  post  their  data.  This  sample 
is  too  small  to  draw  any  meaningful 
conclusions  about  the  price  of  the 
product.  In  addition,  there  is  no  data 
with  respect  to  indirect  subscribers 
because  to  date  there  are  no  vendors 
purchasing  PostData  for  redistribution 
to  their  subscribers. 

Nasdaq  was  able  to  start  marketing 
PostData  to  potential  subscribers  such  as 
buy-side  firms  and  data  vendors  this 
past  fall.  It  is  from  these  marketing 
efforts  that  additional  feedback  was 
received  such  as  whether  more  data  can 
be  provided.  Nasdaq  believes  that  these 
actions  will  increase  the  likelihood  of 
attracting  a  meaningful  number  of 
subscribers  sooner  rather  than  later.  It  is 
difficult  to  predict  when  that  will  occur, 
but  Nasdaq  represents  that  it  will 
update  the  staff  regularly,  and  it  will 
provide  a  full  analysis  of  the  fees  as 
quickly  as  possible. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5) '"  and 
15A(b)(6) "  of  the  Act.  Section 
15A(b)(5)  requires  the  equitable 
allocation  of  reasonable  fees  and  charges 
among  members  and  other  users  of 
facilities  operated  or  controlled  by  a 
national  securities  association.  Section 
15A(b)(6)  requires  rules  that  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities  and  that  are 


*  Sew  Securities  Exchange  Act»Release  No.  46316 
(August  6.  2002).  67  FR  52504  (August  12, 
2002)(SR-NASD-2002-90). 


•  See  Securities  Exchange  Act  Release  No.  45270 
(January  11.  2002).  67  FR  2712  (January  18. 
2002)(SR-NASI>-99-12). 

>oi5U.S.C78o-3(b)(5). 

» 15  U.S.C.  78o-3(b)(6). 
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not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  Nasdaq 
believes  that  this  program  involves  a 
reasonable  fee  assessed  only  to  users 
and  other  persons  utilizing  the  system 
and  will  provide  useful  information  to 
all  direct  and  indirect  subscribers  on  a 
non-discriminatory  basis. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

ni.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

-    Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  12  and  rule  19b-^(f)(6)  thereunder.' * 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  asked  the  Commission  to 
waive  the  five-day  pre-filing  notice 
requirement  and  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  five-day  pre-filing  notice 
requirement  and  the  30-day  operative 
delay  is  consistent  with  the  protection 
of  investors  and  the  pubHc  interest.  . 
Such  waivers  will  allow  the  pilot  to 
operate  without  interruption  through 
March  31,  2003.  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Commission.'* 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-35  and  should  be 
submitted  by  April  10,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-6657  Filed  3-19-03;  8:45  am] 
BILUNG  CODE  M10-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47477;  File  No.  SR-NASD- 
20(»-271 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Ctiange  Establishing  Two 
Enterprise  License  Pilot  Programs 
Regarding  the  Fees  Assessed  Upon 
Distributors  of  Nasdaq  View  Suite  Data 
Products 

March  10,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities. Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  3, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or' 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 


("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
.publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  establish  two 
alternative  voluntary,  nine-month  pilot 
programs  regarding  the  fees  assessed  for 
distributors  of  Nasdaq  Depth  View, 
PowerView.  and  TotalView.  These  data 
products,  known  collectively  as  the 
Nasdaq  ViewSuite  products,  provide 
subscribers  with  quotation  information 
generated  by  Nasdaq's  SuperMontage 
quotation  and  execution  system. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 
***** 

Rule  7010.  Chiirges  for  Services  and 
Equipment. 
(a)-(p)  No  Change 
(q)  Nasdaq  Data  Entitlement  Packages 

(1)  No  Change 

(2)  No  Change 

(3)  Enterprise  Ucense  Pilot.  For  a 
nine-month  period  commencing  on 
April  1 ,  2003,  each  distributor  of 

■  DepthView.  PowerView,  and/or 
TotalView  may  purchase  one  or  more 
enterprise  licenses  that  entitle  it  to 
distribute  the  licensed  product  to  its 
entitled  Level  1  or  NQDS  subscribers  ^  for 
a  fixed  monthly  fee  based  on  the 
formulae  set  forth  in  subparagraphs 
(AHF)  below.  A  distributor  mast 
purchase  an  enterprise  license(s)  within 
two  months  following  the  beginning  of 
this  program  and  must  agree  by  contract 
to  pay  the  fixed  mon  thly  fee  for  the 
remaining  length  of  the  nine-month 
period.  The  distributor  must  also  pay 
applicable  distributor  fees  set  forth  in 
subparagraph  (l)or  (2)  above.^ 

(A)  Depth  View  Non-Professional 
Enterprise  License: 

(i)  The  DepthView  Non-Professional 
Enterprise  License  permits  a  distributor 
to  provide  DepthView  to  all  of  its 
entitled  Level  1  non-professional 
subscribers. 

(ii)  The  formula  for  the  DepthView 
Non-Professional  Enterprise  Ucense  fee 
is  0.25  X  number  of  entitled  Level  1  non- 


"  15  U.S.C.  78s(b)(3)(A). 
>M7  CFR  240.19b-4(f)(6). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 


considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15^ 
U.S.C.  78c(f). 

'5  17  CFR  200.30-3(aMl2). 

1 15  U.S.a  78s(bKl). 

M7  CFR  240.19b-«. 


3  The  Enterprise  Ucense  Mot  does  not  apply  to 
the  Level  1  and  NQDS  data  services.  All  distributors 
continue  to  be  obligated  to  report  and  pay  for  all 
entitled  Level  1  and  NQDS  subscribers  throughout 
the  pilot  period. 
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professional  subscribers  in  the  Predicate 
Month  "  X  $25. 

(B)  DepthView  Professional  Enterprise 
License: 

(i)  The  DepthView  Professional 
Enterprise  License  permits  a  distributor 
to  provide  DepthView  to  all  of  its 
entitled  Level  1  professional  subscribers. 

(ii)  The  formula  for  the  Depth  View 
Professional  Enterprise  Licence  fee  is 
0.25  X  number  of  Level  1  professional 
subscribers  in  the  Predicate  Month  x 
$50. 

(C)  PowerView  Non-Professional 
Enterprise  License: 

(i)  The  PowerView  Non-Professional 
Enterprise  License  permits  a  distributor 
to  provide  PowerView  to  all  of  its 
entitled  NQDS  non-professional 
subscribers. 

(ii)  The  formula  for  the  PowerView 
Non-Professional  Enterprise  License  fee 
is  0.35  X  number  of  NQDS  non- 
professional subscribers  in  the  Predicate 
Month  X  $20. 

(D)  PowerView  Professional  Enterprise 
License: 

(i)  The  PowerView  Professional 
Enterprise  License  permits  a  distributor 
to  provide  PowerView  to  all  of  its 
entitled  NQDS  professional  subscribers. 

(ii)  The  formula  for  the  PowerView 
Professional  Enterprise  License  fee  is 
0.35  X  number  of  NQDS  professional 
subscribers  in  the  Predicate  Month  x 
545. 

(E)  TotalView  Non-Professional 
Enterprise  License: 

(i)  The  TotalView  Non-Professional 
Enterprise  License  permits  a  distributor 
to  provide  TotalView  to  all  of  its  entitled 
NQDS  non-professional  subscribers. 

(ii)  The  formula  for  the  TotalView 
Non-Professional  Enterprise  License  fee 
is  0.25  X  number  of  NQDS  non- 
professional subscribers  in  the  Predicate 
Month  X  $141. 

(F)  TotalView  Professional  Enterprise 
License: 

(i)  The  TotalView  Professional 
Enterprise  License  permits  a  distributor 
to  provide  TotalView  to  all  of  its  entitled 
NQDS  professional  subscribers. 

(ii)  The  formula  for  the  TotalView 
Professional  Enterprise  License  fee  is 
0.25  X  number  of  NQDS  professional 
subscribers  in  the  Predicate  Month  x 
$120. 

(4)  Non-Display  Enterprise  License 
Pilot.  In  addition  or  as  an  alternative  to 
the  Enterprise  License  Pilot,  for  a  nine- 
month  period  commencing  on  April  1, 
2003.  each  distributor  of  DepthView, 
PowerView,  and/or  TotalView  may 


purchase  one  or  more  non-display 
licenses  that  entitle  it  to  provide  non- 
display  benefits  of  the  product  to  users 
of  controlled  devices  who  do  not  display 
the  data  for  an  additional  fee  calculated 
based  on  the  formulae  set  forth  in 
subparagraphs  (A)-(C)  below.^  A 
distributor  must  purchase  a  non-display 
license(s)  within  two  months  following 
the  beginning  of  this  program  and  must 
agree  by  contract  to  pay  the  fixed 
monthly  fee  for  the  remaining  length  of 
the  period.  The  distributor  must  also 
pay  applicable  distributor  fees  set  forth 
in  subparagraph  (1)  or  (2)  above. 

(A)  Depth  View  Non-Display  License. 
A  distributor  may  provide  non-display 
benefits  of  Depth  View  to  users  of 
controlled  devices  who  do  not  display 
the  data  for  an  additional  fee  calculated 
as  0.25  X  the  population  of  non-display 
controlled  devices  in  March  2003  x  $50 
for  professional  users  or  $25  for  non- 
professional users. 

(B)  Power  View  Non-Display  License. 
A  distributor  may  provide  non-display 
benefits  of  PowerView  to  users  of 
controlled  devices  who  do  not  display 
the  data  for  an  additional  fee  calculated 
as  0.35  X  the  population  of  non-display 
controlled  devices  in  March  2003  x  $45 
for  professional  users  or  $20  for  non- 
professional users. 

(C)  TotalView  Non-Display  License.  A 
distributor  may  provide  non-display 
benefits  of  TotalView  to  users  of 
controlled  devices  who  do  not  display 
the  data  for  an  additional  fee  calculated 
as  0.25  X  the  population  of  non-display 
controlled  devices  in  March  2003  x  $120 
for  professional  users  or  $141  for  non- 
professional users. 


II.  SelF>Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Bling  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  below  in  Sections 
A,  B,  and  C,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  launch  of  SuperMontage, 
Nasdaq's  integrated  quotation  and 
execution  system,  vastly  expanded 
Nasdaq's  ability  to  offer  market  data  to 
market  participants  that  choose  to 
display  trading  interest  on  Nasdaq  that 
goes  beyond  the  best  bid  and  offer: 
Nasdaq  DepthView,  PowerView,  and 
TotalView,  collectively  referred  to  as  the 
"ViewSuite"  products,  offer  a  wide 
array  of  quotation  information  to  market 
data  vendors  and  broker/dealer 
distributors.  DepthView  shows  the 
aggregate  size,  by  price  level,  of  all 
Nasdaq  market  participants'  attributed 
and  unattributed  quotations/orders  that 
are  in  the  top  five  price  levels  in 
SuperMontage.  PowerView  bundles  the 
Nasdaq  Quotation  Dissemination 
Service  or  "NQDS"  and  DepthView. 
TotalView  offers  the  PowerView 
services  plus  all  Nasdaq  market 
participants'  attributed  quotations/ 
orders  that  are  in  the  top  five  price 
levels  in  SuperMontage,  in  addition  to 
the  aggregate  size  of  all  unattributed 
quotes/orders  at  each  of  the  top  five 
price  levels. 

On  November  18,  2002,  the  Securities 
and  Exchange  Commission  approved  a 
rule  proposal  that  established  fees 
assessed  for  the  ViewSuite  products, 
which  are  offered  exclusively  through 
distributors."  DepthView  is  offered 
through  distributors  to  professional 
subscribers  for  $50  per  month  per 
controlled  device  ^  and  to  non- 
professional subscribers  for  $25  per 
month  per  controlled  device,  plus 
$1,000  per  distributor  per  month  (a 
single  Depth View/PowerView 
distributor  payment  covers  distribution 
of  both  products  to  professional  and 
non-professional  subscribers)." 
PowerView  is  offered  through 
distributors  to  professional  subscribers 
for  $75  per  motith  per  controlled  device 


♦  "Predicate:  Month"  shall  mean  Decumber  of 
2002  or,  if  a  distributor  reported  no  Level  1  or 
NQDS  subscribers  in  December  of  20U2,  the  most 
recent  month  after  December  of  2002  in  which  the 
distributor  did  report  Level  1  or  NQDS  subscribers. 


^The  Non-Display  License  Pilot  does  not  apply  lo 
the  Level  1  and  NQDS  data  services.  All  distributors 
continue  to  be  obligated  lo  report  and  pay  for  all 
entitled  Level  1  and  NQDS  subscribers  throughout 
the  pilot  period. 


"  Spp  Securities  Exchange  Act  Release  No.  46843 
(Nov.  18.  2002),  67  FR  70471  (Nov.  22.  2002).  The 
term  "distributor"  is  defined  in  footnote  six  of 
NASD  Rule  7010(q). 

~  A  "controlled  device"  is  defined,  in  footnote 
one  uf  Rule  7010(q),  as  any  device  that  a  distributor 
of  the  Nasdaq  Data  Entitlement  Package(s)  permits 
to:  (a)  access  the  information  in  the  Nasdaq  Data 
Entitlement  Package(s):  or  (b)  communicate  with 
the  distributor  so  as  to  cause  the  distributor  to 
access  the  information  in  the  Nasdaq  Data 
Entitlement  Parkage(s). 

"To  comply  with  the  SEC  Vendor  Display  Rule, 
distributors  must  also  provide  their  controlled 
devices  with  the  Level  1  service,  separately  priced 
at  S20  per  professional  user  and  capped  at  SI  per 
non-professional  user.  The  Level  1  charges  are  not 
included  in  the  fees  discussed  in  this  filing. 
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and  to  non-professional  subscribers  for 
$29  per  month  per  controlled  device, 
plus  $1,000  per  month  per  distributor. 
TotalView  is  offered  through 
distributors  to  professional  subscribers 
for  $150  per  month  per  controlled 
device  and  to  non-professional 
subscribers  for  $150  per  month  per 
controlled  device,  plus  $7,500  per 
month  per  distributor  (a  single 
TotalView  distributor  payment  covers 
distribution  of  DepthView,  PowerView. 
and  TotalView  to  professional  and  non- 
professional subscribers). 

It  is  important  to  note,  however,  that 
the  incremental  costs  to  a  user  of  the 
PowerView  and  TotedView  services  are 
lower  than  the  total  approved  fees 
because  the  total  fees,  described  above, 
include  fees  for  NQDS.  The  NQDS-only 
fees  (incremental  to  the  Level  1  charges) 
are  $30  for  professional  users  and  $9  for 
non-professional  users.  There  is  no 
distributor  fee  for  the  NQDS  service. 
Therefore,  the  incremental  cost  of 
PowerView  is  $45  per  professional 
subscriber  and  $20  per  non-professional 
subscriber.  The  incremental  cost  for 
TotalView  is  $120  per  professional 
subscriber  and  $141  per  non- 
professional subscriber.  The  DepthView 
prices  cited  above  do  not  include  any 
NQDS  charges,  because  DepthView  is 
treated  as  an  upgrade  from  the  Level  1 
service.  In  other  words,  the  approved 
fees  for  DepthView  of  $50  for 
professionals  and  $25  for  non- 
professionals are  also  the  incremental 
cost  of  DepthView.  The  incremental  fees 
over  and  above  the  fees  for  NQDS  form 
the  basis  of  Nasdaq's  proposed 
Enterprise  License  Pilot.  • 

Enterprise  License  Pilot.  To  encourage 
the  broadest  possible  display  of  the 
SuperMontage  data  contained  in  the 
ViewSuite  products,  Nasdaq  is 
proposing  an  optional  pilot  pro-am  to 
offer  an  enterprise-wide  license  to 
distributors.  This  pilot  would  enable 
each  distributor  to  provide  a  ViewSuite 
product  to  large  numbers  of  subscribers 
for  a  fixed  rate  based  upon  a  multiple 
of  (1)  the  incremental  cost  of  the 
ViewSuite  product  and  (2)  the  size  of 
that  distributor's  reported  subscriber 
base  for  NQDS  (in  the  case  of 
PowerView  and  TotalView)  or  for  Level 
1  (in  the  case  of  DepthView)  for  the 
Predicate  Month— December  2002, 
imless  a  distributor  had  no  NQDS  or 
Level  1  subscribers  in  December  2002, 
in  which  case  the  license  fee  will  be 
based  upon  the  most  recent  reported 
.  month  thereafter  in  which  the 


'Nasdaq  must  utilize  the  incremental  cost  of  the 
ViewSuite  products,  rather  than  the  total  cost, 
because  the  NQDS  and  Level  1  data  feeds  are 
subject  to  the  Nasdaq  UTP  Plan  and  may  not  be 
discounted. 


distributor  reported  subscribers.  The  fee 
for  an  Enterprise  License  will  remain 
.  the  same  throughout  the  pilot,  even  if  its 
NQDS  subscriber  base  increases  or 
decreases.  This  Enterprise  License  Pilot 
does  not  apply  to  the  Level  1  or  NQDS 
data  services.  Therefore,  all  distributors 
will  continue  to  be  obligated  to  report 
and  assess  monthly  fees  separately  for 
all  entitled  Level  1  and  NQDS 
subscribers  throughout  the  pilot  period. 
In  order  to  apply  the  Enterprise  License 
equally  across  all  distributors,  the 
Enterprise  License  program  will  have  a 
specific  multiple  that  applies  equally  to 
all  distributors:  distributors  with  large 
reported  subscriber  bases  will  pay 
proportionately  more  than  those  with 
smaller  subscriber  bases. 

More  specifically,  the  price  of  an 
Enterprise  License  for  TotalView  will 
equal  the  incremental  cost  of  providing 
TotalView  to  25%  of  each  distributor's 
Predicate  Month  NQDS  professional 
and/or  non-professional  subscriber  base. 
In  addition  fiie  distributor  would  have 
to  pay  the  approved  monthly  distributor 
fee  of  $7,500.  For  example,  if  a 
distributor  had  8.000  NQDS 
professional  displays  and  2,000  non- 
professional displays  in  December  2002, 
it  could  purchase  a  TotalView 
professional  emd  non-professional 
Enterprise  License  for  a  monthly  charge 
of  (25%  of  8,000)  times  $120  (the 
incremental  cost  of  Total  View  for 
professional  subscribers)  plus  (25%  of 
2,000)  times  $141  (the  incremental  cost 
of  TotalView  for  non-professionals 
subscribers),  plus  the  distributor  fee  of 
$7,500,  for  a  total  of  $318,000  per 
month.  That  monthly  cost  would  apply 
throughout  the  nine-month  pilot 
program  regardless  of  how  the 
distributor  chooses  to  expand  its 
TotalView  user  base. 

The  price  of  an  Enterprise  License  for 
PowerView  will  equal  the  incremental 
cost  of  providing  PowerView  to  35%  of 
each  distributor's  Predicate  Month 
NQDS  professioned  and/or  non- 
professional subscriber  base.  In  addition 
the  distributor  would  have  to  pay  the 
approved  monthly  distributor  fee  of 
$1,000.  For  example,  if  a  distributor  had 
8,000  NQDS  professional  displays  and 
2,000  non-professional  displays  in 
December  2002,  it  could  purchase  a 
PowerView  Enterprise  License  for  a 
monthly  charge  of  (35%  of  8,000)  times 
$45  (the  incremental  cost  of  PowerView 
for  professional  subscribers)  plus  (35% 
of  2,000)  times  $20  (the  incremental  cost 
of  PowerView  for  non-professionals 
subscribers),  plus  the  $1,000  distributor 
fee,  for  a  total  of  $141 ,000  per  month. 
That  monthly  cost  would  apply 
throughout  the  nine-month  pilot 
program  regardless  of  how  the 


distributor  chooses  to  expand  its 
PowerView  user  base. 

The  price  of  an  Enterprise  License  for 
DepthView  will  equal  the  incremental 
cost  of  providing  DepthView  to  25%  of 
each  distributor's  Predicate  Month  2002 
Level  1  professional  and/or  non- 
professional subscriber  base.  In  addition 
the  distributor  would  have  to  pay  the 
approved  monthly  distributor  fee  of  ' 
$1,000.  For  example,  if  a  distributor  had 
8,000  Level  1  professional  displays  and 
2,000  non-professional  displays  in 
December  2002,  it  could  purchase  a 
DepthView  Enterprise  License  for  a 
monthly  charge  of  (25%  of  8,000)  times 
$50  (the  incremental  cost  of  DepthView 
for  professional  subscribers)  plus  (25% 
of  2,000)  times  $25  (the  incremental  cost 
of  DepthView  for  non-professionals 
subscribers),  plus  the  $1,000  distributor 
fee,  for  a  total  of  $113,500  per  month. 
That  monthly  cost  would  apply 
throughout  the  nine-month  pilot 
program  regardless  of  how  the 
distributor  chooses  to  expand  its 
DepthView  user  base. 

Non-Display  Enterprise  License  Pilot. 
Distributors  that  offer  non-display  uses 
of  the  ViewSuite  data  packages  can  also 
benefit  from  the  non-display  enterprise 
license  pilot.  Since  such  distributors 
may  have  no  NQDS  subscribers  at 
present,  we  will  assess  the  fee  based  on 
a  percentage  (using  the  same 
percentages  described  above  for  the 
Enterprise  License)  of  the  non-display 
controlled  devices  they  serve  from  a 
predicate  month.  The  predicate  month 
to  determine  the  base  for  the  license  is 
the  most  recent  month  prior  to  the 
launch  of  the  pilot  program.'"  This  is 
consistent  with  the  definition  of 
controlled  device  in  our  original  rule 
filing  on  these  products  and  allows  non- 
display  end  users  to  benefit  from  this 
pilot  period. 

The  pilots  will  begin  on  April  1,  2003, 
and  will  run  for  nine  months,  but  will 
only  be  available  to  distributors  that 
enroll  during  the  first  two  months  of  the 
pilot. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 


'"To  calculate  the  fee  for  the  non-display  license 
Nasdaq  will  use  the  non-display  ViewSuite 
population  in  the  most  recent  month  prior  to  the 
launch  of  the  pilot  program:  i.e.  March  2003.  That 
population  (and  the  resulting  monthly  fee)  would 
then  be  fixed  for  the  term  of  the  enterprise  license 
(although  the  vendor  would  be  entitled  to  extend 
the  benefits  to  as  many  additfonal  customers  as  they 
liked).  Telephone  Conversation  between  Eleni 
Constantine.  Associate  General  Counsel.  Office  of 
General  Counsel.  Nasdaq,  and  Susie  Cho,  Special 
Counsel,  Division  of  Market  Regulation 
("Division").  Commission,  on  March  6,  2003.    - 
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provisions  of  section  15A  of  the  Act," 
in  general,  and  with  section  15A(b)(5)  of 
the  Act,'-  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees,  dues,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 
Nasdaq  represents  that  the  proposed 
pilot  programs  are  available  to  all 
distributors  of  the  ViewSuite  products, 
and  are  designed  to  apply  to  all  such 
distributors,  large  and  small.  At  the 
same  time,  heavy  users  of  the  data  will 
pay  more  than  light  users  and.  with  the 
exception  of  Total  View  (as  described 
above),  professional  users  will  pay  more 
than  non-professional  users. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  on  the  proposed 
rule  change  contained  in  this  Hling. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act '  *  and  rule  19b-4{f)(6)  "• 
thereunder  because  the  proposal:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition:  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Nasdaq  gave  the  Commission 
notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the 
proposed  rule  change.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  pulilic  interest,  for 


the  protection  of  investors  or  otherwise 
in  furtherance  of  the  purposes  of  the 

Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  the  rule  Rling 
will  establish  a  voluntary  program 
available  to  all  Nasdaq  distributors  that 
may  increase  the  availability  and 
distribution  of  market  data.  The 
voluntary  program  applies  to  market 
data  that  Nasdaq  offers  exclusively  to 
distributors  and  not  directly  to 
individual  investors.  In  addition, 
acceleration  of  the  operative  date  will 
permit  Nasdaq  to  establish  the  two 
enterprise  license  pilot  programs 
expeditiously.  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Commission.'* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  IX:  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-27  and  should  be 
submitted  by  April  10,  2003. 


"15  use.  780-3. 
'2  15U.S.C.  78o-3(b)(5). 
"15U.S.C.  78s(b)(3)(A). 
•*  17  CFR  240.196-4(0(6). 


'^  For  purposes  only  uf  accelerating  the  operative 
date  of  this  proppsal.  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(l). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-6697  Filed  3-19-03;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  4317] 

Bureau  of  Educational  and  Cultural 
Affairs;  Request  for  Grant  Proposals: 
English  Language  Fellow  Program  for 
Academic  Year  2004-2005 

SUINIMARY:  The  Office  of  English 
Language  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
2004-2005  English  Language  Fellow 
Program.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 
proposals  to  administer  and  manage  the 
2004-2005  English  Language  Fellow 
Program.  The  English  Language  Fellow 
Program  is  a  worldwide  program 
designed  to  provide  Airierican 
professional  expertise  in  the  field  of 
English  as  a  Foreign  Language  to  foreign 
educational  institutions  and  other 
relevant  organizations. 

Program  Information 

Overview 

The  English  Language  Fellow  Program 
is  a  teir-month  program  designed  to 
permit  U.S.  English  language 
professional  assistance  in  the 
improvement  of  English 'teaching 
capability  around  the  world.  The 
Program  has  placed  over  350  English 
language  professionals  worldwide  in  the 
past  five  years,  enhancing  foreign 
governments'  efforts  to  respond  to  the 
dramatic  increase  in  the  demand  for 
English  among  their  populations.  The 
goals  of  the  program  are  to  enhance 
English  teaching  capacity  overseas  in 
order  to  provide  foreign  teachers  and 
students  with  communication  skills 
they  will  need  to  participate  in  the 
global  economy,  to  improve  their  access 
to  diverse  perspectives  on  a  broad 
variety  of  issues,  and  to  give  them 
information  that  will  better  enable  them 
to  understand  and  convey  concepts 
about  American  values,  democratic 
representative  government,  free 
enterprise,  and  the  rule  of  law. 

The  program  is  open  to  U.S.  English 
language  professionals  at  two  different 
levels: 


'B 17  CFR  20O.3O-3(a)(12). 
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A.  Senior  English  Language  Fellows 
are  experienced  teacher  trainers  who 
have  a  M.A.  or  higher  degree  in  TEFL/ 
TESL  or  a  closely  related  field  and  who 
have  significant  overseas  teaching 
experience.  These  Fellows  serve  as  full- 
time  teacher  trainers  and  participate  in 
the  following  program-related  activities: 
Teaching  English  for  Specific  Purposes    " 
(ESP)  in  a  variety  of  professional  fields, 
designing  English  as  a  Foreign  Language 
(EFL)  curricula  and  materials, 
conducting  program  evaluations, 
testing,  organizing  workshops  and 
conferences,  etc. 

B.  Jimior  English  Language  Fellows 
are  recent  (within  the  past  five  years) 
TEFL/TESL  M.A.  graduates  who  may  or 
may  not  have  prior  overseas  teaching 
experience.  These  Fellows  serve  as  full- 
time  EFL  teachers.  Normal  teaching 
duties  are  20  hours  per  week,  with 
additional  work  in  teacher  training, 
curriculum  development,  and  testing. 
Taken  together,  these  duties  should  not 
exceed  40  hours  per  week  and  should 
not  include  administrative  work. 

Objectives 

1.  With  the  guidance  of  U.S. 
Embassies  overseas,  to  place  70  English 
Language  Fellows  (approximately  70% 
senior,  30%  junior)  in  ten-month 
assignments  at  universities,  teacher- 
training  institutions,  ministries  of 
education,  bi-national centers  and  other 
related  language  education  institutions 
throughout  the  world. 

2.  To  use  the  presence  of  the  Fellows 
as  a  means  to  encourage  mutual 
understanding  and  to  share  U.S.  culture 
and  values  with  host  country  nationals. 

Guidelines 

The  organization  selected  under  this 
competition  will  be  responsible  for  the 
following: 

(1)  Extensive/comprehensive 
promotion,  publicity,  advertisement  for 
the  program  among  potential  U.S. 
applicants. 

(2)  Selection  and  placement  of  up  to 
70  English  Language 

Fellows  (approximately  70%  senior, 
30%  junior),  including  recruitment, 
interviews  by  experienced  TEFL/TESL- 
qualified  staff,  and  matching  of  Fellows 
to  specific  projects. 

(3)  Pre-departure  conference  in  the 
U.S. 

(4)  Fiscal  management. 

(5)  Travel  and  logistics  management. 

(6)  Enrollment  of  Fellows  in  the 
Bureau's  Health  and  Accident 

Insurance  Program  (ASPE),  including 
submission  of  Fellows'  medical/health 
records  to  Bureau  for  clearance. 

(7)  Monitoring  of  program  and 
participants,  including  a  regional  site 
visit. 


(8)  Design  and  implementation  of  an 
evaluation  strategy  designed  to  measure 
impact  and  outcome  cf  the  program  and 
the  individual  participants. 

(9)  Organization  and  implementation 
of  an  overseas,  regional  Fellow  mid-year 
conference. 

(10)  Implementation  of  information- 
maintenance  and  sharing  activities  (Web 
site,  listserv,  database). 

Pending  the  availability  of  funds,  the 
grant  period  shall  begin  on/about 
October  1,  2004  through  September  30, 
2005.  The  English  Language  Fellow 
Program  is  for  academic  year  2004/2005. 
Fellow  assignments  are  for  ten  months 
beginning  on/ about  September  1,  2004 
through  June  30,  2005. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  of  approximately  $4,000,000 
under  this  grant  competition.  (Bureau 
grant  guidelines  require  that  * 
organizations  virith  fewer  than  four  years 
experience  in  conducting  international 
exchanges  is  limited  to  $60,000  in 
Bureau  funding.  Therefore, 
organizations  that  cannot  demonstrate  at 
least  four  years  experience  in 
conducting  international  exchanges  are 
ineligible  to  apply  under  this 
competition.)  This  amount  will  support 
the  program  and  administrative  costs 
required  to  implement  the  program. 
Benefits  for  the  Fellows  include  the 
following:  a  fixed  stipend,  living 
allowance  supplement,  round  trip 
travel,  pre-departure  conference  travel, 
pre-departure  conference  allowance, 
fixed  allowance  for  one  dependent 
(seniors  only),  mid-year  conference 
travel,  miscellaneous  allowance, 
shipping  allowance,  educational 
materials  allowance,  jn-country  arrival 
orientation  allowance,  and  in-country 
program  activities  allowance  (seniors 
only).  The  Bureau  encourages 
applicants  to  provide  the  highest  level 
of  cost  sharing  possible  in  support  of 
this  program. 

A  comprehensive  program  budget  is 
required,  with  a  summary  budget  as 
well  as  breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/L- 
04-01. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  English  Language  Programs, 


ECA/ A/L,  Room'  304 ,  U .  S .  Department 
of  State.  301  4th  Street,  SW.. 
Washington.  DC  20547.  Phone:  619- 
5878;  FAX:  (202)  401-1250.  Internet 
address:  http://exchanges.state.gov/ 
education/RFGPs  fo  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer,  Catherine  Williamson, 
on  all  other  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  "Until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau  Web  site,  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  May  16,  2003.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  It  is  the  responsibility  of 
each  applicant  to  ensure  that  the 
proposals  are  received  by  the  above 
deadline.  Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 

The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State.  SA-44,  Bureau  of 
Educational  and  Cultiu'al  Affairs,  Ref.: 
ECA/A/Lr-04-01 ,  Program  Management. 
ECA/EX/PM,  Room  534.  301  4th  Street. 
SW.,  Washington.  DC  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  pwograms  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cuhural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including  but  not 
limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
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criteria  under  the  'Support  for  Diversity' 
section  for  speciflc  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  The 
program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate  will  review  all  eligible 
proposals.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  grant  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
he  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan.  Because 
publicity  and  recruitment  are  essential 
components  of  the  Program,  an 


aggressive  publicity/recruitment  plan  is 
required. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Recora/Aoility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  Fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs' are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activities'  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  are 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  on  a  quarterly  basis, 
whichever  is  less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kepi  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

1 1 .  Cost-sharing:  Proposals  should 
maximize  cost  sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  US-Partner  Country 
Relations:  Proposals  should  receive 
positive  assessments  by  the  U.S. 
Department  of  State's  geographic  area 
desk  and  overseas  officers  of  program 


need,  potential  impact,  and  significance 
in  the  partner  country  (ies). 

13.  TEFL/TESL  Background: 
Proposals  should  demonstrate  a 
networking  plan  that  allows  for 
significant  dissemination  of  information 
tb  English  as  a  Second  or  Foreign 
Language  Teaching  professionals.  The 
grantee  must  be  able,  to  provide 
knowledgeable,  TEFL/'reSL-qualified, 
experienced  staff  capable  of 
interviewing  candidates  and  evaluating 
their  qualifications  in  accordance  with 
the  criteria  established  by  the  Bureau. 

Authority 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Subject  to  Congressional 
-action,  funding  for  this  program  will  be 
provided  ft-om  ECA's  Exchanges 
Appropriation  and  interagency  transfers 
to  the  Bureau  authorized  by  the 
FREEDOM  Support  Act  (FSA)  and  the 
Support  for  East  European  Democracy 
Act  (SEED),  among  others. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 
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Dated:  March  13,  2003. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  03-6729  Filed  3-19-03;  8:45  am) 

BILUNG  CODE  4710-11-P 


DEPARTMENT  OF  STATE 

[Public  Notice  431 8] 

Bureau  of  Educational  and  Cultural 
Affairs;  South  Pacific  Scholarship 
Program 

action:  Request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  Bureau  of  Educational 
and  Cultural  Affairs  announces  an  open 
competition  for  the  South  Pacific 
Scholarship  Program.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  Internal 
Revenue  Code  section  26  U.S.C. 
501(c)(3)  may  submit  proposals  to 
organize  and  carry  out  an  academic 
exchange  program  for  students  from  the 
sovereign  nations  of  the  South  Pacific. 
The  grantee  will  be  responsible  for  all 
aspects  of  the  program,  including 
publicity  and  recruitment  of  applicants; 
merit-based  competitive  selection; 
placement  of  students  at  an  accredited 
U.S.  academic  institution;  student  travel 
to  the  U.S.;  orientation;  up  to  four  years 
of  U.S.  degree  study  at  the  bachelor's  or 
master's  level;  enrichment 
programming;  advising,  monitoring  and 
support;  pre-return  activities; 
evaluation;  and  follow-up.  The  duration 
of  the  grant  will  be  up  to  five  years, 
beginning  in  summer  2003.  The  FY 
2003  funding  level  is  approximately 
$500,000. 

Program  Information 

Overview:  The  South  Pacific 
Scholarship  Program  was  established  by 
the  United  States  Congress  to  provide 
opportunities  for  U.S.  study  to  students 
ft-om  South  Pacific  nations  in  fields 
important  for  the  region's  future 
development.  Public  Law  103-236 
enacted  on  April  30,  1994  authorized 
, academic  scholarships  to  qualified 
students  from  the  sovereign  nations  of 
the  South  Pacific  region  to  pursue 
undergraduate  and  postgraduate  study 
at  institutions  of  higher  education  in  the 
United  States. 

This  program  supports  increased 
mutual  luiderstanding  between  the 
people  of  the  U.S.  and  those  of  the 
South  Pacific  Islands.  Students  from  the 
following  nations  are  eligible  to  apply 
for  these  scholarships:  Cook  Islands, . 
Fiji,  Kiribati,  Niue,  Papua  New  Guinea, 


Samoa,  Solomon  Islands,  Tonga, 
Tuvalu,  and  Vanuatu. 

Requirements  and  Implementation 

The  requirements  for  administration 
of  this  program  are  outlined  in  further 
detail  in  this  document  and  in  the 
Program  Objectives,  Goals  and 
Implementation  (POGl)  document.  The 
proposal  should  respond  to  each  item  in 
the  POGI. 

Fields  of  study  under  the  program  are 
based  on  recommendations  from 
Department  of  State  regional  bureau 
representatives  and  U.S.  embassies 
abroad  and  have  included  public 
administration,  journalism,  education, 
environmental  studies,  agriculture, 
political  science,  business  and  other 
fields.  The  grantee  should  arrange  for 
the  students'  enrollment  at  accredited 
U.S.  institutions  of  higher  education 
where  a  full  liberal  arts  curriculum 
(including  social  sciences,  humanities 
and  sciences)  is  available.  Students 
selected  for  these  scholarships  enroll  in 
four  year  undergraduate  degree 
programs,  or  in  toaster's  degree 
programs.  The  latter  have  generally 
involved  one  year  of  preparatory  U.S. 
study  followed  by  up  to  two  years  of 
formal  master's  degree  study.  This  grant 
award  will  cover  the  entire  program  in 
the  U.S.  for  the  students  selected. 
Students  are  expected  to  return  home 
following  the  completion  of  their  U.S. 
programs. 

Program  Components 

1 .  Planning,  implementation  and 
monitoring  of  entire  exchange  program, 
based  on  guidance  fi-om  the  Bureau  of 
Educational  and  Cultural  Affairs.  The 
proposal  must  demonstrate  an 
understanding  of  the  South  Pacific 
region  and  culture  and  close  attention  to 
the  needs  of  students  coming  to  the  U.S. 
from  the  region. 

2.  Publicity,  recruitment  and 
application  process  for  the  program.  The 
proposal  should  indicate  specifically 
what  methods  will  be  used  to  carry  out 
this  process  for  the  South  Pacific 
Islands.  Recruitment  should  particularly 
emphasize  outreach  beyond  capital 
cities.  Bureau  sponsorship  should  be 
clearly  indicated  in  all  materials. 

3.  Merit-based  selection  of  principals 
and  alternates.  The  proposal  should 
explain  how  the  recruitment, 
application  and  selection  processes  will 
ensure  that  all  qualified  individuals  are 
encouraged  to  apply  and  that  candidates 
are  selected  solely  on  the  basis  of  merit. 
A  pool  of  qualified  alternates  should  be 
established  that  may  be  drawn  on  in 
subsequent  years,  should  an  additional 
place  in  the  program  become  available. 


4.  Placement  and  enrollment  of 
students  at  an  accredited  U.S.  college/ 
university  appropriate  to  their  academic 
and  future  professional  goals.  Students 
may  be  placed  together  at  the  same 
institution  or  at  different  institutions 
that  offer  progrsuns  that  correspond  to 
their  academic  and  professional  goals. 
The  proposal  should  explain  how 
identification  with  the  South  Pacific 
Scholarship  program  will  be  established 
and  maintained  among  students. 

5.  Pre-arrival  information  for  students, 
assistance  with  the  visa  application 
process,  travel  to  the  U.S.,  arrival. 

6.  Orientation  and  settling  in  at  U.S. 
institution.  The  proposal  should 
indicate  how  the  applicant  will  prepare 
the  students  for  their  exchange 
experience. 

7.  Provision  of  stipends  and  coverage 
of  other  appropriate  living/ study/ 
enrichment  expenses  for  participants 
throughout  their  program.  Provision  of 
tax  withholding  and  health  insurance. 

8.  On-going  monitoring,  academic 
advising,  and  general  support  for 
students  throughout  the  program.  The 
proposal  should  indicate  what  support 
services  will  be  provided. 

9.  Management  of  cross-cultural 
issues,  special  situations  and 
emergencies. 

10.  Opportunities  for  transfers  and 
exchanges  to  other  U.S.  universities 
diuing  the  program  to  diversify  the 
students'  experience  and  fulfill 
academic  goals. 

11.  Obtaining  of  tuition  waivers, 
reduced  fees,  and  other  forms  of  cost- 
sharing. 

12.  Cultural/community  enrichment 
for  students  about  U.S.  society  and 
culture. 

13.  Internships  and  professional 
development. 

14.  Pre-return  and  reentry  activities. 

15.  Evaluation  and  follow-on 
including  alumni  activities.       *  -s?.^ 

16.  Fiscal  Management  of  any  sub- 
contractors. 

17.  Compliance  with  J-1  visa 
requirements  regarding  health  insurance 
for  participants. 

Guidelines 

The  amount  of  the  grant  award  in  FY 
2003  is  expected  to  be  approximately 
$500,000.  The  award  will  be.made  in 
Summer  2003.  The  grantee  should  begin 
planning  immediately  for  recruitment  at 
that  time.  Participants  are  expected  to 
begin  their  U.S.  study  programs  between 
January  2004  and  Fall  2004.  Proposal 
budgets  should  include  all  costs  for 
students  to  complete  the  entire  program 
of  degree  study  in  the  U.S.  The  proposal 
should  indicate  the  number  of  students 
who  will  be  supported  for  degree 
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programs  with  this  hinding.  At  this 
level  of  funds,  applicants  are 
encouraged  to  budget  for  at  least  four 
students  for  degree  study.  The  grant  will 
remain  open  for  approximately  five 
years. 

If  performance  under  this  grant  is 
satisfactory,  the  award  may  be  renewed 
each  year  for  approximately  two 
additional  years  at  tbe  Bureau's 
discretion,  assuming  that  the  program 
continues  to  receive  federal  funding. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further 
information. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  of  approximately  $500,000  under 
this  competition.  Bureau  grant 
guidelines  require  that  organizations 
with  less  than  four  years  of  experience 
in  conducting  international  exchanges 
be  limited  to  $60,000  in  Bureau  funding. 
Therefore,  organizations  that  cannot 
demonstrate  at  least  four  years' 
experience  in  conducting  international 
exchanges  are  ineligible  to  apply  under 
this  competition. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Allowable  costs  for  the  program  may 
include  the  following: 

(1)  Publicity,  recruitmenf,  selection, 
placement  and  communication  with 
applicants  and  participants. 

(2)  Travel  for  student  participants 
between  home  and  program  location. 

(3)  Tuition  and  fees,  stipends  for 
living  costs,  book  allowances,  and  other 
necessary  maintenance  costs  and 
expenses  for  the  students. 

(4)  Advising  and  monitoring  of 
students;  academic  and  cultural  support 
and  enrichment  activities.  This  is 
expected  to  include  some  U.S.  travel  for 
enrichment  purposes.  Purchase  of 
individual  computers  is  permitted; 
please  see  the  POGI  for  further  details. 

(5)  Pre-retum  activities  and 
evaluation. 

(6)  Staff  and  administrative  expenses 
to  carry  out  the  jirogram  activities. 
Administrative  and  overhead  costs 
should  be  as  low  as  possible. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 


the  above  title  and  number  ECA/ASP- 
03-01. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Craven,  Managing  Director  of 
Academic  Programs,  ECA/A,  Room  202, 
U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Washington,  DC  20547. 
tel.  (202)  619-6409.  fax.  (202)  20&-2452, 
e-mail:  mcraven@pd.state.gov  to  request 
a  Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  direct  all  other 
inquiries  and  correspondence  to 
Marianne  Craven. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  Web  site  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  Friday, 
May  2,  2003.  Faxed  documents  will  not 
be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline.  > 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A-SP-03-01.  Program 
Management,  ECA/EX/PM,  Room  534. 
SA-44,  301  4th  Street,  SW., 
Washington,  DC  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 


program  administration  and  in  program 
content. 

Please  refer  to  the  review  criteria 
under  the  "Support  for  Diversity'  section 
for  specific  suggestions  on  incorporating 
diversity  into  the  total  proposal.  Public 
Law  104-319  provides  that  "in  carrying 
out  programs  of  educational  and 
cultural  exchange  in  countries  whose 
people  do  not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  all  Regulations  Governing 
the  I  Visa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
apphcant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements. 

The  Grantee  will  be  responsible  for 
issuing  DS-2019  forms  to  participants 
in  this  program.  A  copy  of  the  complete 
regulations  governing  the 
administration  of  Exchange  Visitor  (J) 
programs  is  available  at  http:// 
exchanges.state.gov  oT  from:  United 
States  Department  of  State,  Office  of 
Exchange  Coordination  and 
Designation,  ECA/EC/ECD-SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547,  Telephone: 
(202)  401-9810.  Fax:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office.  Eligible  proposals 
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will  be  subject  to  compliance  with 
Federal  and  Biu^au  regulations  and 
guidelines  and  forwarded  to  Bureau 
grant  panels  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultiual 
Affairs.  Final  technical  authority  for 
assistance  awards  resides  with  the 
Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  program  goals  and  mission.  The 
proposal  should  demonstrate 
understanding  of  the  South  Pacific 
nations  and  of  the  needs  of  students 
fi-om  the  region  as  related  to  the  . 
program  goals. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above.  Each 
component  of  the  program  should  be 
addressed. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  explain  how 
objectives  will  be  met  through  specific 
activities  to  be  carried  out  in  the  U.S. 
and  in  the  South  Pacific. 

4.  Multiplier  effect/ impact:  Programs 
should  strengthen  long-term  mutual 
imderstanding,  including  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  Anticipated 
results  of  the  program  in  the  South 
Pacific  region  as  well  as  in  the  U.S. 
should  be  addressed. 

5.  Diversity  in  the  South  Pacific 
Scholarship  Program: 

Proposals  should  demonstrate 
substantive  support  for  the  Bureau's 
policy  on  diversity.  To  the  full  extent 
possible,  scholarship  recipients  for  this 
program  should  be  representative  of 
diversity  in  the  following  categories: 
Country  of  origin/residence  within  the 
South  Pacific;  gender;  ethnic 
community  of  origin  within  countries, 
where  relevant;  urban  and  rural  regions 
(with  emphasis  on  outreach  beyond 
capital  cities);  and  proposed  fields  of 
study  within  the  general  parameters 
outlined  in  this  solicitation.  The 


proposal  should  explain  what  efforts 
will  be  undertaken  to  achieve  these 
goals.  The  U.S.  study  and  enrichment 
programs  should  also  incorporate  and 
demonstrate  the  diversity  of  the 
American  people,  regions  and  culture. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  goals.  The  proposal 
should  explain  how  the  grantee 
organization  will  meet  the  requirements 
of  students  on  this  specific  program. 
The  proposal  should  describe  the 
applicant's  knowledge  of,  or  prior 
experience  with,  students  from  the 
South  Pacific  nations,  and/or  other 
developing  countries. 

7.  Institution's  Record/Ability:  . 
Proposals  should  demonstrate  an 
institutional  ifecord  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  The  proposal 
should  provide  a  plan  for  continued 
follow-on  activity  (vvithout  Biu«au 
support)  ensuring  that  Bureau- 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  The  proposal 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questiormaire  or  other 
technique  plus  a  description  of  a 
methodology  that  will  link  outcomes  to 
original  project  objectives  is 
recommended,  the  grantee  will  be 
expected  to  submit  regular  written 
reports  (approximately  three  times  each 
year.) 

10.  Cost-effectiveness  and  cost- 
sharing:  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  Proposals  should  maximize 
cost-sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions.  Budget  estimates 
should  be  as  accurate  as  possible  over 
the  full  period  of  the  grant. 

11.  Value  to  U.S. -Partner  Country 
Relations:  Proposed  programs  should 
receive  positive  assessments  by  U.S. 
Department  of  State's  geographic  area 
desk  of  potential  impact  and 
significance  in  the  partner  countries. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 


Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  fi-iendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  fuAding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  caimot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  March  13,  2003. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
|FR  Doc.  03-6730  Filed  3-19-03:  8:45  am) 

BILUNG  CODE  4710-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  M ARAD  2003-1 4706] 

Sargeant  Marine.  Inc.;  Notice  of 
Application  for  Written  Permission  for 
Temporary  Transfer  to  the  Domestic 
Trade 

AGENCY:  Maritime  Administration, 

Transportation. 

ACTION:  Notice  of  application. 

SUMMARY:  Pursuant  to  section  506  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act),  Sargeant  Marine,  Inc.  (Sargeant), 
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by  letter  dated  March  11.  2003,  as 
amended,  requests  approval  for  the 
temporary  transfer  of  the  ASPHALT 
COMMANDER  (O.N.  663105)  to  the 
domestic  trade  for  a  period  up  to  six 
months  commencing  on  April  1,  2003. 
Sargeant  advises  that  the  ASPHALT 
C;OMMANDER  would  load  asphalt  and 
#6  fuel  oil  in  Texas  and  discharge  at  any 
combination  of  ports  from  Tampa, 
FlcH-ida.  then  south  to  the  southern  tip 
pf  Florida,  plus  any  port  on  the  East 
Coat  of  the  United  States  from  Florida 
to  Maine,  plus  Puerto  Rico,  during  the 
requested  six  month  period  in  the 
domestic  trade  in  order  to  alleviate  the 
shortage  of  fhese  products  on  the  East 
Coast,  Florida  and  Puerto  Rico.  The 
ASPHALT  COMMANDER  (ex  FALCON 
CHAMPION)  was  built  with  the  aid  of 
construction-differential  subsidy  (CDS) 
and  is  prohibited  from  operation  in  the 
exclusive  domestic  trade  without  the 
prior  written  permission  of  the  Maritime 
Administration  (MARAD). 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  closes  of  business  March  27, 
2003. 

ADDRESSES:  Your  comments  should 
refer  to  docket  number  MARAD  2003- 
14708.  You  may  submit  your  comments 
in  writing  to:  Docket  Clerk.  U.S.  DOT 
Dockets,  Room  PL-401,  400  7th  St., 
SW.,  Washington,  DC  20590.  You  may 
also  submit  them  electronically  via  the 
Internet  at  http://dmses.dot.gov/submit. 
You  may  call  Docket  Management  at 
(202)  366-9324  and  visit  the  Docket 
Room  from  10  a.m.  to  5  p.m.,  EST.. 
Monday  through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
may  call  Gregory  V.  Sparkman,  Chief, 
Division  of  Shipping  Analysis,  (202) 
366-2400.  You  may  send  mail  to 
Gregory  V.  Sparkman,  Chief,  Division  of 
Shipping  Analysis,  Room  8117, 
Maritime  Administration,  400  Seventh 
St.  SW..  Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments.  We  encourage  you  to  write 
your  primary  comments  in  a  concise 
fashion.  However,  you  may  attach 
necessary  additional  documents  to  your 


comments.  There  is  no  limit  on  the 
length  of  the  attachments.  Please  submit 
two  copies  of  your  comments,  including 
the  attachments,  to  Docket  Management 
at  the  address  given  above  under 
ADDRESSES. 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  Maritime  Administration,  at 
the  address  given  above  under  FOR 
FURTHER  INFORMATION  CONTACT.  You 
should  mark  "CONFIDENTIAL"  on  each 
page  of  the  original  document  that  you 
would  like  to  keep  confidential.  In 
addition,  you  should  submit  two  copies, 
from  which  you  have  deleted  the 
claimed  confidential  business 
information,  to  Docket  Management  at 
the  address  given  above  under 
ADDRESSES.  When  you  send  conunents 
containing  information  claimed  to  be 
confidential  business  information,  you 
should  include  a  cover  letter  setting 
forth  with  specificity  the  basis  for  any 
such  claim. 

Will  the  Agency  Consider  Late  • 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address  ' 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  Room  are  indicated 
above  in  the  same  location.  You  may 
also  see  the  comments  on  the  Internet. 
To  read  the  comments  on  the  Internet, 
take  the  following  steps:  Go  to  the 
Docket  Management  System  (DMS)  Web 
page  of  the  Department  of 
Transportation  http://dms.dot.gov.  On 
that  page,  click  on  "search."  On  the  next 
page  http://dms.dot.gov/search/type  ih 
the  four-digit  docket  number  shown  at 
the  beginning  of  this  document.  The 
docket  number  for  this  document  is 
MARAD  2203-14708.  After  typing  the 


docket  number,  click  on  "search."  On 
the  next  page,  which  contains  docket 
summary  information  for  the  docket  you 
selected,  click  on  the  desired  comments. 
You  may  download  the  comments. 

Application  Request 

Pursuant  to  section  506  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act),  Sargeant  Marine,  Inc.  (Sargeant), 
by  letter  dated  March  11,  2003,  requests 
approval  for  the  temporary  transfer  of 
the  ASPHALT  COMMANDER  (O.N. 
663105)  to  the  domestic  trade  for  a 
period  up  to  six  months  commencing  on 
April  1,  2003.  Sargeant  advises  that  the 
ASPHALT  COMMANDER  would  load 
asphalt  and  #6  fuel  oil  in  Texas  and 
discharge  at  any  combination  of  ports 
frt)m  Tampa,  Florida,  then  south  to  the 
southern  tip  of  Florida,  plus  any  port  on 
the  East  Coast  of  the  United  States  from 
Florida  to  Maine,  plus  Puerto  Rico, 
during  the  requested  six  month  period 
in  the  domestic  trade  in  order  to 
alleviate  the  shortage  of  these  products 
on  the  East  Coast,  Florida  and  Puerto 
Rico.  The  ASPHALT  COMMANDER 
(the  ex  FALCON  CHAMPION)  was  built 
with  construction-differential  subsidy 
(CDS)  and  is  prohibited  from  operating 
in  the  exclusive  domestic  trade  without 
the  prior  written  permission  of  the 
Maritime  Administration  (MARAD). 

Sargeant  provides  the  following 
information  in  support  of  its  section  506 
waiver  request  for  the  ASPHALT 
COMMANDER  to  operate  in  the 
domestic  trade  for  up  to  six  months 
commencing  April  1,  2003: 

Sargeant  states  that  there  are 
fundamental  problems  of  product 
imbalance  and  a  lack  of  adequate  ocean- 
going transportation  for  the  distribution 
of  asphalt  and  #6  fuel  oil  in  the  United 
States  in  2003.  The  events  that  have 
caused  this  imbalance  are  unique  in 
2003  and  are  not  expected  to  recur  in 
future  years. 

Sargeant  advises  that  generally,  the 
United  States  imports  approximately 
four  million  tons  of  asphalt,  of  which  60 
percent,  or  2.4  million  tons,  comes  into 
Petroleum  Administration  for  Defense 
District  (PADD)  I.  which  is  the  U.S.  East 
Coast.  About  60  percent  of  PADD  I 
imports  come  from  Venezuela.  Since 
December  2,  2002,  Venezuela  has  not 
exported  asphalt  due  to  disruptions  in 
its  oil  industry.  It  is  not  known  when 
Venezuela  will  resimie  normal  asphalt 
production.  Other  sources  of  imported 
asphalt  from  Mexico  and  Spain  are  not 
sufficient  to  handle  the  loss  of  product 
from  Venezuela.  As  a  result,  the  current 
inventory  levels  of  PADD  I  are 
extremely  low. 

Sargeant  states  that  usually  at  this 
time  of  year  PADD  I  asphalt  inventory 
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levels  are  full  in  anticipation  of  the 
usual  demand  beginning  in  spring. 
Average  usage  during  the  spring  and 
summer  months,  exceed  the  volume  of 
asphalt  that  can  be  produced  and 
imported  into  the  region  during  those 
months.  The  vessels  utilized  to  import 
asphalt  from  Venezuela,  Mexico  and 
Spain  do  not  traditionally  trade 
domestically. 

Sargeant  states  that  unless  other 
PADDs,  namely  PADD  III— the  Gulf 
Coast  region — can  fill  the  product  void, 
the  East  Coast  will  experience  product 
outages  this  summer.  Florida  has 
already  begim  to  experience  outages. 
Such  outages  will  cause  the  delay  of 
road  and  housing  construction,  which 
have  been  critical  to  the 
Administration's  plan  for  economic 
recovery.  Sargeant  refers  to  the  two 
attached  letters  to  the  application, 
which  emphasize  these  conditions. 
Although  this  discussion  has  been 
limited  to  asphalt,  the  same  issues  are 
true  for  #6  fuel  oil. 

Sargeant  advises  that  the  current 
inventory  of  high-heat,  ocean-going 
domestic  transportation  vessels  is  not 
adequate  to  handle  this  one-time 
"bubble"  of  tonnage  needed  to  move 
asphalt  from  PADD  III  to  PADD  I. 
Sargeant's  proposal  to  allow  the 
ASPHALT  COMMANDER  to  trade 
asphalt  and  #6  fuel  oil  domestically  for 
six  months  will  provide  alternate 
tonnage  to  allow  the  East  Coast  to  avoM 
product  outages. 

According  to  Sargeant,  the  current 
asphalt  shortage  situation  is  exactly 
what  the  waiver  provisions  were 
designed  for  as  shown  by  the  following 
facts: 

•  There  is  an  acute  shortage  of 
product  in  one  section  of  the  United 
States — the  East  Coast. 

•  The  shortage  is  a  direct  result  of 
product  disturbances  in  a  foreign 
country — Venezuela. 

•  The  shortage  is  temporary  and  of  a 
fixed  diuration — the  asphalt  season  will 
end  in  the  fall  of  2003. 

•  The  shortage  is  causing  economic 
difficulties  in  the  United  States — the 
lack  of  product  has  already  caused  the 
price  of  asphalt  to  increase  significantly 
in  Florida.  This  is  causing  the  Florida 
DOT  to  consider  decreasing  the  project 
lettings,  thereby  decreasing  road 
construction  projects  and  corresponding 
economic  activity.  Lack  of  flux  material 
will  cause  a  shortage  of  housing 
construction  materials  this  summer. 

•  There  is  product  available  in 
another  area  of  the  United  States — the 
Gulf  Coast. 

•  There  is  insufficient  domestic 
transportation  equipment  to  handle  this 
temporary  need. 


•  The  ASPHALT  COMMANDER  is 
capable  of  filling  the  temporary  gap  in 
trainsportation. 

As  indicated  above,  Sargeant  refers  to 
two  letters  it  has  received  emphasizing 
the  deteriorating  situation  with  respect 
to  asphalt  supplies  in  Florida  and  the 
U.S.  East  Coat.  One  of  the  letters  is  from 
the  Asphalt  Contractors  Association  of 
Florida,  Inc.  and  the  other  irom  Owens 
Coming.  The  Florida  group  advises  that 
they  are  facing  a  serious  shortage  of 
asphalt  products  across  the  state  and 
major  supply  problems  in  South 
Florida,  as  a  result  of  the  Venezuela  oil 
strike.  The  group  anticipates  a  growing 
shortage  and  any  relief  that  could  be 
provided  by  Sargeant's  ASPHALT 
COMMANDER  would  be  of  great  help. 
Owens  Corning  is  concerned  about  the 
present  and  future  shortages  of  asphalt 
on  the  East  Coast  as  a  result  of  the 
Venezuelan  situation  and  fully  supports 
the  use  of  the  ASPHALT  COMMANDER 
to  bring  flux  from  the  U.S.  Gulf  to  the 
U.S.  East  Coast. 

This  notice  is  published  as  a  matter  of 
discretion,  and  the  fact  of  its  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
application,  as  filed,  or  as  may  be 
amended.  MARAD  will  consider  all 
comments  submitted  in  a  timely 
fashion,  and  will  take  such  action  as 
may  be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.800  Construction-Differential 
Subsidy) 

By  Order  of  the  Maritime  Administrator. 

Dated:  March  17.  2003. 
Joel  C.  Richard, 
Secretary. 

[FR  Doc.  03-6761  Filed  3-19-03;  8:45  am] 
BILUNG  CODE  4910-89-P 


DEPARTMENT  OF  THE  TREASURY* 

Fiscal  Service 

Financiai  IManagement  Service; 
Proposed  Collection  of  information: 
Application  of  Undertaker  for  Payment 
of  Funeral  Expenses  from  Funds  to  the 
Credit  of  a  Deceased  Depositor 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 


Service  solicits  comments  concerning 
the  POD  Form  1672  "Application  of 
Underteiker  for  Payment  of  Funeral 
Expenses  From  Funds  to  the  Credit  of  a 
Deceased  Depositor." 
DATES:  Written  comments  should  be 
received  on  or  before  May  19,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  .Management  Service.  3700 
East  West  Highway.  Records  and 
Information  Management  Program  Staff. 
Room  135,  Hyattsville,  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions   v 
should  be  directed  to  Rose  Brewer, 
Manager,  Judgment  Fund  Branch.  Room 
630F,  3700  East- West  Highway. 
Hyattsville,  MD  20782.  (202)  874-6664. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
(44  U.S.C.  3506(c)(2)(A)).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Application  of  Undertaker  for 
Payment  of  Fimeral  Expenses  from 
Funds  to  the  Credit  of  a  Deceased 
Depositor. 

OMB  Number:  1510-0033. 
Form  Number:  POD  1672. 
Abstract:  This  form  is  used  by  the 
undertaker  to  apply  for  payment  of  a 
postal  savings  account  of  a  deceased 
depositor  to  apply  for  funeral  expenses. 
This  form  is  supported  by  a  certificate 
from  a  relative  (POD  1690)  and  an 
itemized  funeral  bill.  Payment  is  made 
to  the  funeral  home. 

Current  Actions:  Extension  of 
currently  approved  collection. 
Type  of  Review:  Regular. 
Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quafity,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
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respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  March  14.  2003. 
ludith  R.  Tillman, 

Assistant  Commissioner.  Financial 

Operations. 

|FR  Doc.  03-6654  Filed  3-19-03:  8:45  ami 

BIUINQ  COM  4aiO-45-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request-Thrift  Financial  Report: 
Schedule  CMR 

AGENCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed  and 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3507.  OTS  will 
submit  the  proposed  information 
collection  requirement  described  below 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review,  as  required  by  the 
Paperwork  Reduction  Act. 

Further.  OTS  requests  comments  on 
the  replacement  of  Schedule 
Consolidated  Maturity/Rate  (CMR)  of 
the  Thrift  Financial  Report  (TFR)  with 
a  new  schedule  to  be  known  as  Risk 
Exposure  Data  (RED).  Schedule  RED 
will  reduce  the  data  collection  burden 
on  institutions  while  at  the  same  time 
increase  the  flexibility  and  granularity 
of  the  data  collected.  The  proposed 
Schedule  RED  will  also  increase  the 
flexibility  of  the  agency's  Net  Portfolio 
Value  (NPV)  model  and  assist  the 
agency  in  better  monitoring  individual 
institution  and  system-wide  credit  risk. 
DATES:  Submit  written  comments  on  or 
before  May  19,  2003. 
AOORESSES^  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to: 
Information  Collection  Comments,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., , 
Washington,  DC  20552;  Send  a  facsimile 
transmission  to  (202)  906-6518.  Or  send 
e-mail  to: 
infocolIection.comments@ots.  treas.gov. 


OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
www.ots.trjsas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202j  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Flood,  Senior  Financial 
Economist,  (202)  906-6254,  Economic 
Analysis  Division,  or  Teresa  A.  Scott, 
Counsel  (Banking  and  Finance),  (202) 
906-6478,  Regulations  and  Legislation 
Division,  Office  of  the  Chief  Counsel, 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW..  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Proposal:  Thrift  Financial 
Report:  Schedule  CMR. 

OMB  Number;  1550-0023. 

Fomfi  Number:  Schedule  RED  of  the 
Thrift  Financial  Report. 

Abstract:  Currently,  Schedule  CMR 
provides  all  the  institution-level  inputs 
to  OTS's  NPV  model,  the  agency's  key 
resource  for  measuring  interest-rate  risk. 
The  NPV  model:  (1)  Complements  and 
supplements  on-site  exams  with 
quarterly  off-site  monitoring;  (2)  helps 
identify  aggregate  patterns  unapparent 
at  the  level  of  the  individual  institution; 
and  (3)  by  employing  scenario  analysis, 
draws  attention  to  thrifts  with  unusually 
large  risk  exposures.  Further,  the  NPV 
model  effectively  offers  thrifts  a 
quarterly  risk-management  consultancy 
function.  It  is  therefore  centrally 
important  to  the  agency  and  the  thrift 
industry  that  the  NPV  model  operates 
reliably,  is  understandable,  and  adapts 
itself  regularly  to  advances  in  the 
analytical  state  of  the  art,  as  well  as  to 
changes  in  market  conditions,  including 
new  Financial  instruments  and  other 
innovations. 

A.  Why  Replace  Schedule  CMR? 

Future  improvements  on  the  NPV 
model  should  focus  both  on  its 
benefiting  savings  associations  and 
improving  OTS's  oversight 
responsibility.  Both  of  these  objectives 
can  be  met  by  replacing  Schedule  CMR 
with  Schedule  RED. 

Proposed  Schedule  RED  reduces  the 
data  collection  burden  by  changing  the 
manner  in  which  data  is  collected  while 
at  the  same  time  increasing  the 
flexibility  of  the  NPV  model.  Further. 
Schedule  RED  addresses  concerns 
raised  by  some  institutions  about 
shortcomings  in  the  NPV  model  that  are 
caused  by  the  nature  of  data  collected  in 
the  current  CMR  format.  Lastly, 


Schedule  RED  permits  OTS  to  collect 
certain  new  data  to  aid  in  calibrating  the 
NPV  model  and  measuring  credit 
quality. 

1.  Simplification  and  Burden  Reduction 

Schedule  RED  will  simplify,  and 
thereby  reduce  the  burden  of,  the 
reporting  process  for  both  OTS  and 
reporting  thrifts.  Switching  to  the 
proposed  new  schedule  will  result  in  a 
substantial  net  reduction  in  the  number 
of  held  definitions.  Indeed,  Schedule 
RED  has  roughly  half  the  number  of 
helds  as  the  current  CMR  (and  therefore 
half  the  field  definitions  to  implement, 
and  field  instructions  to  understand). 
Since  the  data  burden  falls  both  upon 
OTS  and  the  submitting  institutions, 
both  parties  benefit  h'om  this  reduction. 
To  see  better  how  this  will  work, 
interested  parties  can  find  the  full 
details  of  the  proposed  new  form  and  its 
instructions  on  the  OTS  Web  site  at: 
bttp://www.  ots.  treas.gov/docs/ 
r.cfm784259.html. 

The  current  CMR  collects  data  in  535 
individual  CMR  cells  (numbered 
between  001  and  903)  plus  26 
additional  fields  in  the  supplemental 
tables,  for  a  total  of  561  fields.  Each  of 
these  fields  potentially  has  a  separate, 
idiosyncratic  definition  in  the  CMR 
instructions,  although  there  are 
currently  some  shared  definitions.' 
Each  separate  definition  must  be 
implemented  by  programming  logic 
and/or  data-entry  training.  In  contrast, 
the  number  of  position  attributes 
defined  by  the  proposed  RED  is  262  " 
less  than  half  that  of  the  CMR.  Among 
these,  there  are  considerable  overlaps  in 
definitions  (e.g.,  position  balance  is 
defined  identically  for  most  positions), 
so  that  the  total  number  of  distinct 
instructions  for  RED  fields  is  currently 
84  (with  116  instructions  overall  " 
including  those  not  attached  to  specific 
input  fields). 

Another  example  of  Schedule  RED's 
simplification  is  reflected  in  the 
collection  of  fixed-rate  mortgage  (FRM) 
data.  Schedule  CMR  collects  FRM  data 
in  three  sections  on  two  pages  of  the 
schedule:  balances,  coupons,  and 
maturities  (CMR  001-125); 
miscellaneous  aggregate  memoranda 
(CMR  501-508);  and  warehouse  loans 
(CMR  578).  In  all,  there  are  107  separate 
cells  on  CMR  collecting  data  on  FRM 
loans  and  mortgage-backed  securities 
(MBS).  Because  many  of  these  cells 
collect  the  same  sort  of  information  for 
different  aggr^ation  buckets,  only  18 


instruction  paragraphs  are  needed  to 
describe  these  cells.  In  the  latter  two 
sections  "  aggregate  memoranda  and 
warehouse  loans  "  FRMs  are 
commingled  with  adjustable-rate 
mortgages  (ARMs),  multifamily 
mortgages,  and  non-residential 
mortgages. 

Schedule  RED  collects  FRM  data  in 
two  separate  sections:  FRMs  (10  fields, 
4  of  which  are  new  "credit-risk"  . 
attributes);  and  loan  memoranda  (8 
fields).  Ignoring  the  credit-risk 
attributes,  there  are  in  all  14  separate 
fields  on  RED  collecting  data  on  FRM 
loans  and  MBS,  and  only  14  instruction 
paragraphs  are  needed  to  describe  these 
cells. 

A  simplistic  comparison  of  the  CMR 
cell  count  for  FRMs  (107)  to  the  RED 
attribute  count  (14)  would  overstate  the 
benefits  of  the  RED  because  the  CMR  is 
restricted  to  one  data  point  per  cell, 
while  the  RED  will  typically  take 
multiple  observations  of  each  attribute 


field.  A  more  informative  comparison  is 
between  the  instruction  counts  (18  CMR 
vs.  14  RED),  since  these  represent  the 
business  logic  that  must  be  written, 
tested,  deployed,  and  maintained  in 
reporting  software.  By  this  measure,  the 
RED  represents  a  29%  reduction  in 
reporting  burden  relative  to  the  current 
CMR. 

2.  Flexibility 

The  current  CMR  format  is  rigid  in 
defining  the  data  it  accepts.  For 
example,  the  definition  of  the  five 
coupon  buckets  for  fixed-rate  mortgages 
currently  covers  the  following  ranges: 
<7%,  7-8%,  8-9%,  9-10%,  and  >10%. 
With  few  exceptions,  mortgages  above 
7%  have  not  been  issued  for  some  time, 
and  refinancing  to  the  current  lower 
rates  has  been  intense.  As  a  result, 
CMR's  data  bucketing  has  less  value  in 
the  current  environment,  as  nearly  all 
new  mortgages  and  refinancings  fall  into 
the  first  bucket.  Addressing  this 


problem  by  redefining  the  bucket  ranges 
requires  reprinting  the  form,  editing  the 
instructions,  and  testing  the  edit  and 
NPV  model  software.  This  process  may 
take  several  filing  cycles  to  complete. 
When  rates  rise  again,  the  process 
would  have  to  be  repeated. 

These  transitions  would  be 
unnecessary  with  Schedule  RED, 
because  flexibility  is  built  into  its 
structure.  The  basic  structure  of 
Schedule  RED  is  similar  to  that 
currently  used  to  collect  supplemental 
positions  (for  example,  the 
supplemental  OBS  or  supplemental 
assets  and  liabilities  tables).  All  data  in 
the  RED  would  be  entered  into  tables, 
the  rows  of  which  represent  financial 
positions  held  by  the  thrift,  and  the 
columns  of  which  are  the  attributes  of 
those  positions.  For  example,  here  is 
one  of  the  proposed  RED  tables,  for 
ARM  servicing  rights: 


Adjustable-Rate  Mortgage-Servicing  Rights 

Type 

Balance 

Original 
maturity 

Remaining 
maturity 

Rate  code 

Margin 

Service  fee 

Sub- 
serviced 

FHA 
VA 

ConventkHiat 

' 

, 

>  Fur  example.  CMR  006  through  010  are  all 
weighted  average  remaining  maturities  on  different 
buckets  of  fixed-rate  mortgages,  with  the  same  rules 
for  calculation. 


OTS  believes  that  proposed  Schedule 
RED  eliminates  most  of  the  rigidities 
present  in  the  current  CMR  layout  while 
still  providing  pertinent  data  for  input 
into  the  NPV  model. 

3.  Increased  Data  Detail 

a.  Increased  Granularity 

While  slashing  the  field  count  in  half, 
the  RED  would  increase  the  number  of 
data  points  by  collecting  finer-grained 
observations  on  each  field.  All  reporting 
schemes  entail  bucketing  with  some 
degree  of  categorization,  i.e., 
granularity.  By  definition,  all  loans 
within  a  given  bucket  are  treated 
identically — typically  by  assuming  that 
all  loans  lie  at  die  center  of  the  bucket. 
For  example,  suppose  loans  in  the  2-to- 
5-year  rate-reset  buclcet  have  an  average 
rate-reset  fi^uency  of  exactly  3.5  years. 
Thus,  the  NPVs  and  sensitivities  of 
loans  at  one  end  or  another  of  a  bucket 
will  tend  to  be  less  accurate.  These 
estimation  differences  do  not 
necessarily  disappear  when  the  whole 
bucket  is  averaged.  To  the  extent  that 
the  NPV  model's  results  guide 
supervision  policy,  this  less  accurate 


estimate  of  the  loan  characteristics  may 
adversely  affect  some  thrifts,  while 
arbitrarily  rewarding  others. 

Reducing  bucket  sizes  to  shrink  the 
potential  measurement  error  can 
alleviate  this  "bucketing  burden."  This 
increases  granularity  and  necessarily 
reduces  the  average  magnitude  of  the 
estimation  error  in  measuring  loan 
characteristics.  However,  changing 
bucket  ranges  requires  flexibility  in  the 
structure  of  the  reporting  schedule. 

In  the  case  of  Schedule  CMR, 
increasing  granularity  means  adding 
cells.  Because  the  cells  are  indexed 
sequentially,  this  requires  renumbering 
and/or  redefining  some  cells.  For 
example,  in  the  case  of  FRMs,  there  are 
5  coupon  buckets.2  Inserting  a  new 
column  (i.e.,  a  new  bucket)  on  this  page 
of  the  form  would  require  either:  (a) 
inserting  cells  with  non-sequential 
numbers;  or  (b)  renumbering  all 
subsequent  cells  in  the  form.  Either 
solution  necessitates  a  redefinition  of 
certain  cells,  and  either  is  likely  to 
create  confusion  and  implementation 
difficidties.  As  a  result,  increases  in  data 


granularity  are  infrequent  under  the 
current  Schedule  CMR. 

In  the  case  of  Schedule  RED,  the 
number  of  observations  collected  is 
open-ended,  and  all  bucketing  is 
handled  through  the  aggregation  rules 
defined  in  the  instructions  to  the  form.' 
Thus,  increasing  or  decreasing 
granularity  in  any  particular  dimension 
involves  only  a  change  to  the 
instructions.  Of  course,  the  reporting 
institutions  (or  their  vendors)  must  still  - 
implement  this  change.  However,  these 
changes  in  aggregation  rules  do  not 
redefine  the  attributes  collected,  but 
only  the  number  and  composition  of  the 
observations  reported.  Increases  in  the 
number  of  observations  (the  granularity) 
for  a  particular  instrument  have  no 
impact  on  reporting  elsewhere  on  the 
form.  At  the  same  time,  it  is  similarly 
possible  to  add  (or  remove)  to  the  list  of 
RED  attributes  collected  without 
affecting  reporting  elsewhere  on  the 
form. 


2  See  Schedule  CMR  page  28. 


^  See  discussion  infra. 
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b.  Aggregation  Rules 

Using  Schedule  RED  simplifies  the 
aggregation  of  data  thrifts  supply.  At 
present,  the  conversion  of  accounting 
data  to  CMR  fields  often  involves 
awkward  aggregation  rules.  For 
example,  balances  of  fixed-rate  fixed- 
matiuity  deposits  (FRFMD)  are  reported 
in  buckets  that  depend  on  both  original 
and  remaining  maturity.  At  the  same 
time,  balances  on  brokered  FRFMD  (a 
subset  of  the  total)  are  bucketed  only  by 
original  maturity.  This  reduces  the 
number  of  cells  on  the  form  by  requiring 
differential  aggregation  procedures  be 
applied  to  total  vs.  brokered  balances. 

Moreover,  many  aggregations  must  be 
"imwoufld"  within  the  NPV  model  by 
appl3dng  assumptions  about  how  the 
aggregation  should,  or  might,  have 
occiured.  Such  derived  disaggregations 
inevitably  result  in  less  accurate 
estimates.  The  crucial  difference 
between  proposed  Schedule  RED's 
system  of  aggregation  and  that  applied 
on  the  CMR  is  that  the  RED  Schedule's 
aggregation  rules  (described  below)  are 
set  in  the  written  instructions,  rather 
than  being  built  into  the  structure  of  the 
form  itself.  The  upshot  is  that 
adjustments  to  the  aggregation  rules — to 
increase  or  decrease  the  level  of  detail 
collected — will  be  significantly  simpler, 
as  they  would  not  affect  the  structure  of 
the  form  or  the  definitions  of  the  fields. 

Schedule  RED  allows  a  wide  range  of 
possibilities  for  aggregating  position 
information.  For  example,  at  one 
extreme,  if  institutions  so  chose,  RED 
could  allow  contract-by-contract 
reporting  of  all  loans  in  the  portfolio 
and  account-by-account  reporting  of 
deposits.  At  the  other  extreme.  Schedule 
R^  could  accept  highly  aggregated 
positions,  representing  large  segments  of 
the  portfolio  as  single  position  entries.'* 

Schedule  RED  will  however  constrain 
the  degree  of  aggregation.  In  other 
words.  Schedule  RED  imposes  a 
maximal  degree  of  position  aggregation 
(or,  equivalently,  a  minimum  degree  of 
granularity).  Under  this  proposal, 
reporting  institutions  could  potentially 
break  positions  down  into  more  detail 
than  required  by  the  aggregation 
constraint  (possibly  down  to  the 
contract-by-contract  level),  but  never 
less.  Here  are  the  proposed  maximum 
aggregation  limits  for  fixed-rate 
mortgages: 

Maximum  Aggregation  Constraints 

Aggregation  Rule:  Mortgages  and  MBS 
that  match  simultaneously  on  *all*  of 


the  following  criteria  can  be  aggregated 
together  and  reported  as  a  single 
position:  >  ' 

1.  Mortgage  and  MBS: 

•  30-year  mortgage  loans 

•  30-year  MBS  backed  by 
conventional  mortgages 

•  30-year  MBS  backed  by  FHA  or  VA 
mortgages 

•  15-year  mortgage  loans 

•  15-year  MBS 

•  Balloon  mortgage  loans 

•  Balloon  MBS 

2.  Coupon  buckets  (in  quarter-point 

increments,  as  follows): 

•  0.00  to  0.25% 

•  0.26  to  0.50% 

•  0.51  to  0.75% 

•  0.76  to  1.00% 

•  l.Olto  1.25% 

•  Etc.        

3.  (IF  SUBMITTEDl  Borrower  credit 

rating  type 

4.  [IF  SUBMITTED]  5-digit  zip  code 
Mortgages  or  MBS  that  differ  in  *any* 

of  the  above  criteria  cannot  be 
aggregated  together  into  the  same 
position.  NOTE:  The  aggregation  (i.e., 
bucketing)  rules  are  subject  to  change. 

There  are  two  reasons  for  such 
constraints.  First,  to  support  current 
legacy  applications,  and  to  track 
industry  trends  over  time,  it  must  be 
possible  for  OTS  to  convert  data 
submitted  in  the  new  RED  Schedule 
back  into  the  legacy  CMR  format.  As  a 
result.  Schedule  RED  must  always  be  at 
least  as  detailed  as  Schedule  CMR. 
Second,  OTS  would  like  to  see  the 
benefit  of  the  increased  reporting  detail 
that  Schedule  RED  allows. 

OTS  is  contemplating  allowing  any 
filing  firm  to  submit  non-aggregated 
data  (that  is,  account-by-accoimt 
position  data).  OTS  anticipates  that 
many  filers  may  find  this  latter  option 
very  attractive,  as  it  alleviates  the 
burden  of  maintaining  programming 
logic  and  operator  intervention 
necessary  to  calculate  the  aggregations. 
It  may  also  result  in  cost  reductions 
when  providing  the  requested 
information. 

4.  New  Attributes  for  Loans 

Schedule  RED  includes  several  new 
fields  measuring  basic  loan  attributes, 
such  as  loan-to-value  (LTV),  borrower 
credit  rating,  and  collateral.  The  three 
largest  potential  benefits  from  this 
innovation  are  the  improvement  in 
OTS's  ability  to  calibrate  the  NPV 
model,^  assess  interest  rate  risk  in 
relation  to  portfolio  risk  attributes,  and 


the  possibility  that  the  NPV  model 
could  someday  provide  OTS  institutions 
With  an  analjrtical  toolkit  that 
approximates  the  Basel  II  internal- 
models  approach.  This  could,  after 
further  comment  and  review,  and 
consistent  with  systems  developed  by 
the  other  federal  banking  agencies,  open 
the  door  for  OTS-regulated  institutions 
to  qualiiy  for  more  risk-sensitive  capital 
treatment  for  their  mortgage  and  retail 
assets  in  a  manner  analogous  to  the 
bvolving  standards  of  Basel  II.  There  is 
clearly  much  to  be  done  before  such 
analytics  could  be  deployed,  but  the 
underlyingxredit-quality  data  would  be 
needed  during  the  development  and 
testing  phases,  well  before  any 
deployment. 

One  area  where  the  availability  of 
these  new  dimensions  could  improve 
the  quality  of  the  interest-rate  risk 
measurement  involves  credit  spreads  on 
loans.  Ciurently,  we  are  forced  to 
assume  a  fixed,  one-size-fits-all  credit 
spread  for  all  institutions,  implicitly 
assuming  that  none  of  the  observed 
differences  in  interest  rates  across 
institutions  is  due  to  risk.  With  credit- 
quality  information,  we  can  realistically 
assign  credit-risk-adjusted  discount 
rates  to  cash  flows  in  the  model, 
improving  the  quality  of  the  final  NPV 
measurement. 

OTS  recognizes  that  some  reporting  . 
institutions  may  be  reluctant  or  unable 
to  provide  new  loan  attributes,  as  these 
have  not  been  reported  heretofore  on  the 
TFR.  As  a  result,  OTS  proposes  that 
reporting  of  these  attributes  under 
Schedule  RED  be  optional. 

B.  Side-by-Side  Comparison  of 
Schedules  RED  and  CMR 

To  assist  the  industry  in  assessing  the 
impact  of  the  proposed  RED  schedule, 
this  section  uses  FRMs  to  exemplify  the 
differences  between  curr^t  CMR 
procediues  and  the  proposed  Schedule 
RED.  The  relevant  sections  of  Schedule 
CMR  (pages  30  and  34  of  the  TFR)  and  * 
of  Schedule  RED  (FRM  and  loan 
memoranda  tables)  are  attached  here  for 
reference  (See  http://www.ots.treas.gov/ 
docs/78155.pdf{oT  the  hill  CMR  form). 
In  addition,  included  is  a  table  that 
provides  a  full  side-by-side  comparison 
of  the  two  schedules. 

Schedule  RED 


Fixed-Rate  Mortgages 


Type 


Balance 


Coupon 


Original 
maturity 


Re- 
maining 
maturity 


Amortization 
period 


LTV 


Credit 
rating 


Credit 
rating 
type 


Zip 
code 


LOAN  Memoranda 


Type 


Warehouse 


Non 
perionning 


Accrued 

interest 

receivable 


Advances 
for  taxes 

and 
insurance 


Unamortized 

yield 
adjustment 


Unreal- 
Valuation        ized 


allowance 


gams 
(losses) 


'    *  Again,  'this  is  in  contrast  to  Schedule  CMR,  for 
which  the  dagree  of  aggregation  of  position 
information  is  built  into  the  structure  of  the  form 


itself.  This  inflexibility  is  one  of  the  motivations  for 
moving  to  Schedule  RED. 


^  For  example,  cash-out  refinancing  tends  to 
create  higher  prepayment  speeds  for  low-LTV 
mortgages. 
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CMR/RED  Comparison  Table 


CMR 


RED 


Information  structure 


Data  inputs 

Distinct  instructions  

Granularity  increases  possible 


535  cells  -t-  26  fields 

220  paragraphs  

No  


Cr«dit-risk  measurement 


LTV  

Borrower  credit  rating  

Commercial  loan  ratings  

Commercial  trarrower  ratings 
Commercial  loan  SNC  status 

Consumer  loan  collateral  

Non-performing  loans  

Valuation  allowances  


No 

No 

No 

No 

No 

No 

Limited 
Limited 


262  fields. 

116  paragraphs. 

Yes 


Yes  (optional). 
Yes  (optional). 
Yes  (optional). 
Yes  (optional). 
Yes  (optional). 
Yes  (optional). 
Limited. 
Limited. 


Miscellaneous 


Geographic  exposure  data 


No 


Yes  (optional). 


Bucketing 


Fixed-rate  mortgages: 

Mortgage  vs  MBS  '. 

Coupon  range  

Borrower  credit  rating  

Location  

Adjustable-rate  mortgages: 

Mortgage  vs.  MBS 

Reset  frequency  ., 

Rate  index  

Teaser  vs.  non-teaser  

Current  vs.  lagging  index  

Distance  to  lifetime  cap 

Periodic  caps  

Periodic  floors  

Borrower  credit  rating  

Location  

Fixed-rate  other  real  estate  loans: 

Balloon  multifamily/amortizing  multifamily/2nd  mortgage/land 

Coupon  range  

Borrower  credit  rating 

Location  

AdjustatHe-rate  other  real  estate  loans: 

Balloon  multifamily/amortizing  multifamlly/2nd  mortgage/land 

Rate  index  

Distance  to  lifetime  cap  

Borrower  credit  rating  

Location  : 

Commercial  loans: 

Adjustable  vs.  fixed-rate  

Rate  index  (adjustable  rate)  

Consumer  loans: 

Adjustable  vs  fixed-rate  

Rate  index  (adjustable  rate) 

Borrower  credit  rating  

Location 

Fixed-rate  mortgage  servicing  rights: 

Servicing  by  vs.  for  others 

Coupon  range 

Adjustable-rate  mortgage  servicing  rights: 

Servicing  by  vs.  for  others 

Rate  index  

Current  vs.  lagging  index 

Money  martlet  assets: 

Instrument  type  

Fixed-rate  fixed-maturity  deposits: 

Deposit  type : .' 

Coupon  range 

Original  maturity 

Remaining  maturity 


No 

Five  lOObp  ranges 

l^o 

No 


No 

2  or  3  budgets 

No 

Yes  

Partial  

4  buckets 

Partial  

Partial  

bk> 

No 


Yes  

Five  100  bp  ranges 

No 

No 


Yes  

Limited 

No 

No 

No 


Yes 
No  .. 

Yes 
No. 
No  .. 
No  . 


Limited 

Five  100  bp  ranges 


Umited 

No 

Yes  


Partial 


No 

No 

3  ranges 

4  ranges 


Yes 

25  bp  ranges  as  needed. 

Yes. 

Yes. 

Yes. 

monthly. 

Yes.' 

Yes. 

Yes. 

100  bp  ranges  as  needed. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

25  bp  ranges  as  needed. 

Yes. 

Yes. 

Yes. 
Yes. 

100  bp  ranges  as  needed. 

Yes. 

Yes. 

Yes. 
Yes. 

Yes. 
Yes. 
Yes. 
Yes. 

Yes. 

25  t>p  ranges  as  needed. 

Yes. 
Yes. 
Yes. 

Yes. 

Yes. 

25  bp  ranges  as  needed. 
12-mo.  ranges  as  needed. 
3-mo.  (short-term)  or  12- 
mo.  rar)ges  as  needed. 
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CMR/RED  COMPARISON  Table— Continued 


CMR 


RED 


Variable-rate  fixed-maturity  deposits: 

Deposit  type 

Rate  index 

Remaining  maturity '. 

Non-maturity  deposits: 

Deposit  type 

Other  liabilities: 

Liability  type 

Commitments  to  buy,  sell  or  originate: 

Firm  vs.  optional  

Buy/sell/originate 

Underiying  type  ....: 

Mortgage  subtype 

MDP  subtype 

Long  vs.  short 

Construction  loans  in  process  (LIP): 

Coupon  range 

Interest-rate  derivatives  (swaps,  swaptions,  caps,  collars,  floors,  fu- 
tures and  options): 

Position-level  

Self-valued  instruments: 

Instrument  type 


No 

No 

3  ranges 

Yes  

Yes  

Yes  

Yes  

Yes  

Yes  

Yes  

Yes  

No 

Yes  

Limited  . 


Yes. 
Yes. 

3-mo.  (short-term)  or  12- 
nrK>.  ranges  as  needed. 

Yes. 

Yes. 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

25  bp  ranges  as  needed. 

Yes. 
Yes. 


C.  Request  for  Comments 

OTS  invites  comment  on  all  aspects  of 
the  proposed  Schedule  RED  and,  in 
particular,  whether  the  proposal  will  in 
fact  reduce  reporting  burden,  aid  in 
more  flexible  data  collection,  and 
provide  an  opportunity  for  more 
accurate  analysis  of  institution-specific 
and  industry-wide  interest  rate  risk. 
Consideration  should  be  given  to  the 
amount  of  data  collected  and  the  ease  of 
obtaining  the  data.  Moreover,  comments 
are  requested  on  the  amount  of 
transition  costs  to  convert  from 
Schedule  CMR  to  Schedule  RED  and  the 
extent  to  which  cost  savings  would  be 
realized  over  time  as  a  result  of  change. 

Fiulher,  OTS  requests  comments  on: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  information 
technology. 

Type  (^Review:  Revision. 


Affected  Public:  Business  or  for  profit. 

Estimated  Number  of  Respondents: 
915. 

Estimated  Frequency  of  Response: 
FoMi  times  per  year. 

Estimated  Burden  Hours  per 
Response:  12  hours. 

Estimated  Total  Burden:  43,920 
hours. 

Cleamnce  Officer:  Marilyn  K.  Burton, 
(202)  906-6467,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  March  14.  2003. 
Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  and 

Legislation  Division. 

[FR  Doc.  03-6652  Filed  3-19-03;  8:45  am] 

BILUNG  CODE  6720-01-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act;  Meeting 

AGENCY:  United  States  Institute  of  Peace. 


DATEATME:  Thursday,  March  20,  2003.  9 
a.m.-5  p.m. 

LOCATION:  1200  17th  Street.  NW..  Suite 
200,  Washington.  DC  20036. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  subsection  (c)  of 
section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  histitute 
of  Peace  Act,  Pub.  L.  98-525. 

AGENDA:  March  2003  Board  Meeting; 
Approval  of  Minutes  of  the  One 
Hundred  Eighth  (January  30.  2003)  of 
the  Board  of  Directors;  Chairman's 
Report;  President's  Report;  Committee 
Reports;  Consideration  of  fellowship 
applications  and  consideration  of  list  of 
recommended  Grants;  Strategic 
Planning;  Other  General  Issues. 

contact:  Dr.  Sheryl  Brown.  Director, 
Office  of  Communications,  Telephone: 
(202)457-1700. 

Dated:  March  13,  2003. 
Harriet  Hentges, 

Executive  Vice  President,  United  States 
Institute  of  Peace. 

[FR  Dqc.  03-6780  Filed  3-17-03:  5:15  pm] 
BILUNG  CODE  6820-AR-M 
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Part  n 

Department  of 
Justice 

Bureau  of  Alcohol,  Tobacco,  Firearms  and 
Explosives 

27  CFR  Part  555 

Implementation  of  the  Safe  Explosives 
Act,  Title  XI,  Subtitle  C  of  Public  Law 
107-296;  Interim  Final  Rule 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Totuicco,  Firearms 
and  Explosives 

27  CFR  Part  555 

[ATF  No.  1;  Docket  No.  2002R-341P] 
RiN1140-AA00 

Implementation  of  the  Safe  Explosives 
Act,  Title  XI,  Subtitle  C  of  Public  Law 
107-296 

agency:  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  (ATF), 
Department  of  Justice. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives  (ATF) 
is  amending  the  regulations  to 
implement  the  provisions  of  the  Safe 
Explosives  Act,  Title  XI,  Subtitle  C  of 
Pub.  L.  107-296,  the  Homeland  Security 
Act  of  2002  (enacted  November  25, 
2002).  This  interim  rule  implements  the 
law  which:  requires  that  all  persons 
receiving  explosives  on  and  after  May 
24.  2003,  obtain  a  Federal  license  or 
permit,  and  creates  a  new  type  of 
permit,  the  "limited  permit;"  requires 
applicants  for  licenses  and  permits  to 
provide  as  part  of  their  application  the 
names  and  appropriate  identifying 
information  regarding  employees 
authorized  to  possess  explosive 
materials  as  well  as  fingerprints  and 
photographs  of  "responsible  persons;" 
extends  the  time  for  ATF  to  act  on  an 
application  for  a  license  or  permit  from 
45  days  to  90  days;  authorizes 
warrantless  inspections  of  places  of 
storage  maintained  by  applicants  for 
limited  permits  and  holders  of  limited 
permits;  provides  that  only  licensees 
and  holders  of  user  permits  must  post 
their  licenses  and  permits  and  make 
them  available  for  inspection;  requires 
that  ATF  conduct  background  checks  on 
responsible  persons  and  employees 
authorized  to  possess  explosive 
materials;  specifies  additional  categories 
of  persons  who  may  not  lawfully  receive 
or  possess  explosive  materials,  i.e., 
aliens  (other  than  permanent  resident 
aliens  and  other  excepted  aliens), 
persons  dishonorably  discharged  from 
the  military,  and  persons  who  have 
renounced  their  U.S.  citizenship; 
broadens  the  interstate  commerce 
element  of  the  prohibited  persons 
section  of  the  law  to  specify  that  a 
violation  is  committed  if  possession  of 
explosive  materials  affects  interstate  or 
foreign  commerce;  provides  ATF  the 
authority  to  require  licensed 
manufacturers  and  licensed  importers 


and  persons  who  manufacture  or  import 
explosive  materials  or  ammonium 
nitrate  to  provide  samples,  information 
on  chemical  composition,  and  other 
information  relevant  to  the 
identification  of  the  product;  broadpns 
the  scope  of  a  criminal  violation  of  the 
law  to  include  any  institution  or 
organization  receiving  Federal  financial 
assistance  within  the  categories  of 
property  covered  by  the  violation; 
expands  ATF's  authority  to  grant  relief 
from  disabilities  to  all  categories  of 
prohibited  persons;  and  adds  a  new 
theft-reporting  violation,  providing 
felony  penalties  for  a  licensee  or 
permittee  who  fails  to  report  thefts  of 
explosives  within  24  hours  of  discovery. 
This  interim  rule  also  incorporates  the 
provisions  of  ATF  Ruling  76-10.  which 
will  become  obsolete  as  of  May  24, 
2003. 

The  interim  rule  will  remain  in  effect 
until  superseded  by  final  regulations. 
DATES:  Effective  date:  This  interim  rule 
is  effective  March  20,  2003. 

Comment  date:  Comments  must  be 
submitted  on  or  before  June  18,  2003. 
ADDRESSES:  Send  written  comments  to: 
James  P.  Ficaretta,  Program  Manager; 
Room  5150;  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives;  PO 
Box  50221;  Washington,  DC  20091- 
0221;  Attn:  ATF  No.  1.  Written 
comments  must  be  signed,  and  may  be 
of  any  length. 

E-mail  comments  may  be  submitted 
to:  nprm@atf.gov.  E-mail  comments 
must  contain  your  name,  mailing 
address,  and  e-mail  address.  They  must 
also  reference  this  document  number,  as 
noted  above,  and  be  legible  when 
printed  on  8V2"  x  11"  paper.  ATF  will 
trOeat  e-mail  as  originals  and  ATF  will 
not  acknowledge  receipt  of  e-mail.  See 
the  Public  Participation  section  at  the 
end  of  the  SUPPLEMENTARY  INFORMATION 
section  for  requirements  for  submitting 
written  comments  by  facsimile. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta;  Firearms,  Explosives 
and  Arson;  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives;  U.S. 
Department  of  Justice;  650 
Massachusetts  Avenue^NW., 
Washington,  DC  20226,  telephone  (202) 
927-8203. 
SUPPLEMENTARY  INFORMATION: 

Background 

Public  Law  107-296  (116  Stat.  2135), 
the  Homeland  Security  Act  of  2002.  was 
enacted  on  November  25,  2002.  In 
general,  the  provisions  of  the  Homeland 
.Security  Act  became  effective  60  days 
after  the  date  of  enactment,  January  24, 
2003.  Under  Title  XI,  Subtitle  B  of  the 
Homeland  Security  Act,  the  law 


enforcement  responsibilities  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  including  its  authority  over 
explosives,  were  transferred  to  the  new 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  of  the  Department  of 
Justice. 

Section  1512(a)  of  the  Homeland 
Security  Act  provides  in  pertinent  part 
that  the  completed  administrative 
actions  of  an  agency  shall  not  be 
affected  by  either  the  enactment  of  the 
Act  or  the  transfer  of  the  agency  to  the 
Department  of  Homeland  Security.  In 
the  regulations  in  Title  28.  CFR,  the 
Attorney  General  has  delegated  to  the 
new  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  (which  will 
also  be  known  as  "ATF")  the  statutory 
authorities  that  were  transferred  to  the 
Attorney  General  by  the  Homeland 
Security  Act,  including  authority  over 
Chapter  40  of  Title  18,  United  States 
Code.  That  regulation  also  provided  that 
the  regulations  previously  issued  by 
ATF  in  27  CFR  part  55,  will  continue  in 
effect  as  if  adopted  by  the  Attorney 
General  until  recodified,  superseded, 
repealed  or  amended. 

In  a  separate  document  published  in 
the  Federal  Register  on  January  24, 
2003  (68  FR  3744),  the  regulations  in  27 
CFR  part  55  were  transferred  from 
Chapter  1  to  Chapter  2  of  Title  27,  and 
were  redesignated  as  part  555. 

Title  XI,  Subtitle  C  of  Public  Law 
107-296,  the  Safe  Explosives  Act 
(hereafter,  "the  Act"),  amended  the 
Federal  explosives  laws  in  18  U.S.C. 
Chapter  40.  As  stated  in  House  Report 
No.  107-658,  107th  Congress.  2d 
Session,  September  17,  2002, 
accompanying  H.R.  4864,  the  "Anti- 
terrorism Explosives  Act  of  2002"  (the 
House  version  of  the  Act),  the  primary 
purpose  of  the  Act  is  to  provide  tighter 
security  for  explosive  materials  and 
increased  security  measures  for 
purchasers  and  possessors  of  explosives 
by  requiring  all  persons  who  wish  to 
obtain  explosives,  even  for  limited  use, 
to  obtain  a  Federal  license  or  permit. 
The  House  Report  notes  that  since 
September  11,  2001,  the  United  States 
has  been  on  high  alert  due  to  concern 
about  possible  terrorist  threats  and, 
accordingly,  has  increased  security 
throughout  our  society.  The  report  notes 
that  additional  precautions  will  help  to 
prevent  threats  posed  by  explosive 
materials,  and  the  legislation  seeks  to 
address  such  precautions.  The  report 
mentions  incidents  of  concern  such  as 
the  1993  World  Trade  Center  bombing, 
the  1995  Oklahoma  City  bombing,  the 
2002  attempt  to  detonate  a  bomb  in  a 
suspect's  shoe  on  an  aircraft,  and  the 
Federal  Bureau  of  Investigation's  (FBI's) 
uncovering  of  a  terrorist  plot  to  detonate 
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a  "dirty  bomb."  The  report  notes  that 
the  Attorney  General  has  stated  that 
suicide  bombings  and  car  bombings 
could  be  the  next  line  of  attack  by 
terrorists  in  the  United  States. 

As  noted  by  Senator  Kohl  during 
consideration  of  the  Act  in  the  Senate: 

Most  Americans  would  be  stunned  to  learn 
that  in  some  States  it  is  easier  to  get  enough 
explosives  to  take  down  a  house  than  it  is  to 
buy  a  gun,  get  a  driver's  license,  or  even 
obtain  a  fishing  license.  Currently,  it  is  too 
easy  for  would  l)e  terrorists  and  criminals  to 
obtain  explosive  materials.  Although  permits 
are  required  for  interstate  purchases  of 
explosives,  there  are  no  current  uniform 
national  limitations  on  the  purchase  of 
explosives  within  a  single  State  by  a  resident 
of  that  State.*   *   *  We  must  take  all  possible 
steps  to  keep  deadly  explosives  out  of  the 
hands  of  dangerous  individuals  seeking  to 
threaten  our  livelihood  and  security.  The 
Safe  Explosives  Act  is  critical  legislation, 
supported  by  the  administration.  It  is 
designed  solely  to  [sic]  the  interest  of  public 
safety.  It  will  signiHcantly  enhance  our 
efforts  to  limit  the  proliferation  of  explosives 
to  would  be  terrorists  and  criminals.  It  will 
close  a  loophole  that  could  potentially  cause 
mass  destruction  of  property  and  life. 

148  Cong.  Rec.  S  11374. 11391-11394, 
Vol.  148.  No.  150  (November  19,  2002) 

Effective  Dates  for  the  Provisions  of  the 
Safe  Explosives  Act 

A.  Provisions  Effective  January  24,  2003 

The  following  provisions  of  the  Act 
became  effective  January  24,  2003: 

•  Adding  three  new  categories  of 
persons  who  may  not  lawfully  receive 
or  possess  explosive  materials; 

•  Broadening  the  interstate  commerce 
element  of  the  prohibited  persons 
section  of  the  law  to  specify  that  a 
violation  is  committed  if  possession  of 
explosive  materials  afiiects  interstate  or 
foreign  conunerce; 

•  Providing  ATF  the  authority  to 
require  licensed  manufacturers  and 
licensed  importers  and  persons  who 
manufecture  or  import  explosive 
materials  or  anunoniimi  nitrate  to 
provide  samples,  information  on 
chemical  composition,  and  other 
information  relevant  to  the 
identification  of  the  product; 

•  Broadening  the  scope  of  a  criminal 
violation  of  the  law  to  include  any 
institution  or  organization  receiving 
Federal  financial  assistance  within  the 
categories  of  property  covered  by  the 
violation: 

•  Expanding  ATF's  authority  to  grant 
relief  firom  disabiUties  to  all  categories 
of  prohibited  persons;  and 

•  Adding  a  new  theft-reporting 
violation,  providing  felony  penalties  for 
a  licensee  or  permittee  who  fails  to 
report  thefts  of  explosives  within  24 
hours  of  discovery. 


B.  Provisions  Effective  May  24,  2003 

The  following  provisions  of  the'Act 
become  effective  May  24,  2003: 

•  The  requirement  that  all  persons 
receiving  explosives  obtain  a  Federal 
license  or  permit,  and  the  creation  of  a 
new  type  of  permit,  the  "fimited 
permit;" 

•  The  requirement  that  applicants  for 
licenses  and  permits  provide  as  part  of 
their  application  the  names  and 
appropriate  identifying  information 
regarding  employees  authorized  to 
possess  explosive  materials  as  well  as 
fingerprints  and  photographs  of 
"responsible  persons;" 

•  The  extension  of  the  time  for  ATF 
to  act  on  an  application  for  a  license  or 
permit  from  45  days  to  90  days; 

•  The  authorization  for  warrantiess 
inspections  of  places  of  storage  for 
applicants  for  limited  permits  and 
holders  of  hmited  permits; 

•  The  provision  that  only  licensees 
and  holders  of  user  permits  must  post 
their  licenses  and  permits  and  make 
them  available  for  inspection;  and 

•  The  requirement  that  ATF  conduct 
background  checks  on  responsible 
persons  and  employees  authorized  to 
possess  explosive  materials. 

Changes  to  Explosives  Laws  and 
Regulatioiis 

The  new  statutory  provisions  and  the 
regulatory  changes  necessitatedfay  the 
law  are  as  follows: 

L  Limited  Permit 

The  Act  amended  the  Federal 
explosives  laws  in  18  U.S.C.  Chapter  40 
to  require  that  all  persons  receiving 
explosives  on  and  after  the  effective 
date  (May  24,  2003)  obtain  a  Federal 
permit.  Existing  law  provides  for  a  "user 
pmmit"  that  is  necessary  only  if  the 
holder  transports,  ships,  or  receives 
explosive  materials  in  interstate  or 
foreign  commerce.  The  Act  creates  an 
additional  type  of  permit,  the  "limited 
permit,"  that  will  authorize  the  holder 
to  receive  explosive  materials  only 
Mnthin  his  State  of  residence  on  no  more 
than  6  separate  occasions  during  the 
one-year  period  of  the  permit.  The 
interim  regulations  specify  that  the  term 
"6  separate  occasions"  means  six 
deliveries  of  explosive  materials.  Each 
delivery  must  relate  to  a  single  purchase 
transaction  and  be  documented  on  only 
one  ATF  Form  5400.4,  Limited 
Pramittee  Transaction  Report;  be 
referenced  on  a  single  commercial 
invoice  or  piuchase  order;  and  be 
delivered  in  one  shipment  to  the 
purchaser. 

ATF  Ruling  76-10  (1976-ATF  C.B. 
105)  holds  that  a  single  Form  5400.4 


may  be  used  for  a  series  of  deliveries  of 
explosive  materials  made  over  a  30-day 
period.  Since  that  ruling  is  inconsistent 
with  the  definition  of  "6  separate 
occasions"  set  forth  in  this  rule,  it  will 
become  obsolete  as  of  May  24,  2003. 

Section  845,  title  18  U.S.C,  and 
implementing  regulations  at  section  . 
555.141,  provide  that  the  law  and 
regulations,  except  for  certain  specified 
criminal  violations,  do  not  apply  to 
activities  and  products  specified 
therein.  Among  the  exemptions  listed 
are  black  powder  (50  pounds  for 
sporting  and  other  limited  purposes); 
small  arms  ammunition  and 
components;  Government  agencies;  and 
consiuner  fireworks.  These  exemptions 
are  not  changed  by  the  Act  or  this 
interim  rule. 

The  Act  also  provides  that  the 
maximum  fee  to  be  charged  for  the 
limited  permit  is  $50  for  a  one-year 
period,  and  the  renewal  fee  may  not 
exceed  one-half  the  original  fee. 

Regulations  that  implement  these 
provisions  of  the  Act  are  in  §§555.26, 
555.27,  555.43,  555.45,  555.102, 
555.103,  555.105,  555.106,  555.125.  and 
555.126. 

A.  Section  555.26  (Prohibited  Shipment, 
Transportation,  Receipt,  Possession,  or 
Distribution  ofEMplosive  Materials) 

Section  555.26  has  been  amended  to 
describe  activities  that  are  not 
authorized  by  a  limited  permit. 
Specifically,  the  section  prescribes,  in 
accordance  with  the  provisions  of  the 
'  Act,  that  holders  of  limited  permits  may 
not  transport,  ship,  cause  to  be 
transported  6i  receive  explosive 
materials  in  interstate  or  foreign 
commerce.  Holders  of  limited  permits 
may  receive  explosives  only  bona 
distributors  located  in  the  permit- 
holder's  State  of  residence  and  such 
receipt  of  explosive  materials  may  occur 
no  more  than  six  times  during  the  one- 
year  duration  of  the  limited  permit. 
Persons  seeking  to  acquire  explosive 
materials  more  fr«quentiy  or  seekii^  to 
acquire  or  transport  explosive  materials 
in  interstate  commerce  must  obtain  a 
Federal  explosives  hcense  or  user 
permit. 

This  section  has  also  been  amended  to 
reflect  the  newly  expanded  categories  of 
persons  prohibited  from  shipping, 
transporting,  receiving,  and  possessing 
explosive  materials.  Newly  added 
"prohibited  categories"  include  illegal 
and  noninunigrant  aliens,  persons  who 
have  been  discharged  from  the  armed 
forces  under  dishonorable  conditions, 
and  persons  who  have  renounced  their 
United  States  citizenship.  Section 
555.106  has  been  amended  to  reflect 
these  new  categories  as  well,  in  the 
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context  of  persons  to  whom  distribution 
of  explosive  materials  is  prohibited. 

B.  Section  555.27  (Out-of-State 
Disposition  of  Explosive  Materials) 

Effective  May  24,  2003,  the  provisions 
of  section  555.27  will  no  longer  apply 
because  this  section  contemplates  that 
distributions  of  explosives  can  be  made 
to  persons  not  holding  a  Federal 
explosives  license  or  permit.  The 
Federal  explosives  law,  as  amended  by 
the  Act,  now  provides  that  all  persons 
acquiring  explosives  must  have,  at 
minimum,  a  limited  permit. 

C.  Section  555.43  (Permit  Fees) 
Section  555.43  has  been  amended  to 

describe  the  fee  structure  for  the 
issuance  of  limited  permits,  including 
renewals  of  limited  permits.  The  Act 
provides  that  the  fee  for  a  limited  permit 
may  not  exceed  $50.  The  fee  for  renewal 
of  a  limited  permit  is  capped  by  statute 
at  one-half  the  amount  of  the  original 
fee.  This  section  sets  the  fee  for  a 
limited  permit  significantly  lower  than 
the  statutory  maximum,  providing  that 
the  fee  for  an  original  limited  permit 
will  be  $25  and  providing  also  that  the 
fee  for  each  subsequent  renewal  of  a 
limited  permit  will  be  $12.  ATF  believes 
this  fee  is  affordable  for  most  infrequent 
users  but  serves  to  offset  some  of  the 
costs  associated  with  processing  an 
application.  The  fee  for  the  limited 
permit  is  not  intended  as  a  "user  fee," 
because  it  does  not  compensate  ATF  for 
the  full  cost  of  processing  the 
application,  conducting  an  inspection  of 
storage  facilities,  and  conducting 
background  checks  for  the  ^plicant, 
responsible  persons,  and  employees. 

D.  Section  555.45  (Original  License  or 
Permit) 

Section  555.45  explains  that  license 
and  permit  applications  postmarked  on 
or  after  the  effective  date  of  this  interim 
rule,  must  be  submitted  along  with  ATF 
Form  5400.28  (Responsible  Person 
Questionnaire)  or,  where  applicable, 
multiple  Forms  5400.28.  On  this  form, 
applicants  and  others  who  will  direct 
the  policies  of  the  applicant  with 
respect  to  explosive  materials  will  be 
required  to  answer  whether  they  fall 
within  any  of  the  categories  of  persons 
prohibited  from  possessing  explosive 
materials.  Form  5400.28  includes 
questions  concerning  the  newly  added 
categories  of  prohibited  persons.  It  is 
important  that  ATF  obtain  this 
information  for  all  licenses  and  permits 
issued  after  the  effective  date  to  ensure 
that  no  persons  with  authority  to  direct 
the  explosives  operations  of  a  licensee 
or  permittee  are  prohibited  by  law  from 
possessing  explosive  materials. 


For  licenses  and  permits  to  be  issued 
on  and  after  May  24,  2003,  ATF  Forms 
5400.13  and  5400.16  will  mandate  that 
all  responsible  persons  be  identified. 
The  statutory  requirement  to  include 
fingerprints  and  photographs  of  each 
responsible  person  will  also  become 
effective. 

On  and  after  May  24,2003,  ATF  Form 
5400.28  will  be  re-titled  as  the 
Employee  Possessor  Questionnaire. 
Each  person  who  will  be  possessing 
explosive  materials  in  the  course  of  his 
employment  will  be  required  to 
complete  this  form.  Each  person 
completing  the  form  will  be  required  to 
provide  appropriate  identifying 
information,  including  name  of 
employer  and  residential  address  and 
will  be  required  to  declare  whether  he 
falls  within  any  of  the  categories  of 
persons  prohibited  from  possessing 
explosive  materials.  This  information 
will  be  used  to  conduct  a  background 
check  to  ensure  that  employees  are  not 
within  the  categories  of  persons 
Congress  has  determined  should  not 
possess  explosive  materials. 
Responsible  persons  will  not  complete  a 
Form  5400.28  because  their  identifying 
information  will  be  submitted  on  the 
license  or  permit  application  form. 

An  applicant  for  a  license  or  permit 
that  will  be  issued  on  and  after  May  24, 
2003,  must  submit  an  application  that 
includes  the  appropriate  identifying 
information  for  responsible  persons  as 
well  as  their  fingerprints  and 
photographs.  Fingerprints  must  be 
submitted  on  FBI  Form  FD-258  in 
accordance  with  the  instructions  on  the 
form  and  must  be  submitted  by  the 
applicant  with  the  application.  Also, 
where  applicable.  Form  5400.28, 
Employee  Possessor  Questionnaire  must 
be  submitted  with  the  application  for 
each  employee  who  will  be  possessing 
explosive  materials  in  the  course  of  his 
employment. 

E.  Section  555.102  (Authorized 
Operations  by  Permittees) 

Section  555.102  has  been  amended  to 
reflect  that,  effective  May  24,  2003. 
persons  not  holding  a  Federal 
explosives  license  or  permit  will  be 
prohibited  from  acquiring  explosive 
materials.  Accordingly,  this  section  has 
been  (Changed  to  provide  that  permittees 
disposing  of  surplus  stocks  of  explosive 
materials  may  dispose  of  those  stocks 
only  to  licensees  or  other  permittees. 

F.  Section  555.103  (Transactions  Among 
Licensees/Permittees  and  Transactions 
Among  Licensees  and  Holders  of  User 
Permits) 

Section  555.103  has  been  amended  to 
clarify  the  procedures  to  be  followed 


where  distributions  of  explosives  are 
made  by  licensees  to  other  licensees  and 
holders  of  user  permits.  These 
procedures  have  been  clarified  to 
conform  to  the  newly  applicable 
procedures  set  forth  in  section  555.105 
for  transactions  in  which  limited 
permittees  are  acquiring  explosive 
materials.  In  this  regard,  section 
555.103,  like  section  555.105,  has  been 
amended  to  comport  with  Congress' 
intention,  as  expressed  in  the  House 
Report  No.  107-658,  107th  Congress,  2d 
Session,  September  17,  2002,  to 
"provid[el  tighter  security  for  explosive 
materials  and  increased  security 
measures  for  purchasers  and  possessors 
of  explosives." 

In  general,  the  procedures  outlined  in 
this  section  are  similar  to  practices 
currently  authorized  (and/or  requfred) 
under  part  555.  Included  among  these 
are  a  requirement  that  the  distributor 
verify  the  licensed  status  of  the  licensee 
or  permittee  who  wishes  to  purchase 
explosive  materials  and  a  requirement 
that,  prior  to  or  at  the  time  of 
distribufion,  the  distributee  provide  the 
distributor  with  a  list  of  persons 
authorized  to  accept  delivery  of 
explosive  materials  and  with  a 
statement  identifying  the  intended  use 
for  the  explosive  materials.  Distributors 
will  be  required  to  verify  that  any 
person  seeking  to  accept  delivery  of 
explosive  materials  on  behalf  of  a 
distributee  is,  in  fact,  on  the  list  of 
persons  authorized  to  accept  delivery 
and  to  verify  the  identity  of  such  person 
by  examining  an  identification 
document.  The  term  "identification 
document"  is  defined  in  section  555.11. 

Current  regulations  require  that 
purchasers  provide  the  distributor  with 
a  certified  list  of  persons  authorized  to 
order  explosive  materials.  Because  most 
orders  are  placed  via  phone  or  fax, 
rather  than  over-the-counter,  ATF 
believes  this  requirement  is  not 
particularly  helpful  in  ensuring 
distribution  of  explosives  to  authorized 
persons.  Accordingly,  sections  555.103 
and  555.105  have  been  revised  to 
eliminate  this  requirement  and  to 
replace  it  with  the  requirement  to 
provide  a  certified  list  of  persons 
authorized  to  accept  delivery  of 
explosives.  ATF  believes  this  system  is 
consistent  with  Congress'  intention  that 
there  should  be  stringent  security  in  the 
system  established  for  transfers  of 
explosive  materials.  The  system  set 
forth  in  sections  555.103  and  555.105  is 
designed  to  ensure  that  licensees  and 
permittees  deliver  explosives  on}y  to 
persons  affiliated  with  a  purchaser 
holding  a  license  or  permit  and  to 
require  verification  of  those  persons' 
identities  prior  to  relinquishing 
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possession  of  the  explosive  materials. 
Once  all  licenses  and  permits  have  been 
renewed  under  the  licensing  criteria  of 
the  Act.  any  person  accepting  delivery 
of  explosives  would  have  had  a 
background  check  conducted  in 
accordance  with  section  555.33,  as  an 
employee  authorized  to  possess 
explosive  materials.  Thus,  the 
regulatory  system  established  in 
sections  555.103  and  555.105  will 
reduce  the  likelihood  of  the  delivery  of 
explosive  materials  to  prohibited 
persons  who  are  employed  by  members 
of  the  explosives  industry.  ATF  believes 
these  controls  are  essential  in  ensuring 
that  persons  who  are  likely  to  use 
explosives  for  criminal  or  terrorist 
purposes  are  denied  access  through 
legitimate  industry  chaimels. 

G.  Sections  555.105,  555.106,  and 
555.126  (Distribution  of  Explosive 
Materials  and  Records) 

Sections  555.105,  555.106,  and 
555.126  have  been  amended  to  conform 
to  the  Act's  mandate  that  all  persons 
who  wish  to  acquire  explosives, 
whether  in  interstate  or  intrastate 
commerce,  must  obtain  a  Federal 
explosives  license  or  permit.  As  noted 
above,  the  Act  created  a  new  type  of 
permit,  the  "limited  permit"  that  can  be 
used  by  persons  who  wish  to  obtain 
explosives  only  within  their  states  of 
residence  on  no  more  than  six  occasions 
per  year.  Previously,  "intrastate" 
purchasers  of  explosives  could  acquire 
explosives  without  a  Federal  license  or 
permit.  Intrastate  purchasers  prior  to 
receiving  explosive  materials  completed 
ATF  Form  5400.4.  Explosives 
Transaction  Record.  The  form  required 
the  purchaser  to  certify  that  he  was  not 
a  felon,  fugitive,  or  other  prohiBited 
person.  This  system  of  transactions 
relied  on  the  "honor  system"  since 
background  checks  were  not  conducted 
on  purchasers.  Effective  May  24,  2003, 
ATF  Form  5400.4  will  be  revised  and  re- 
titled  as  the  Limited  Permittee 
Transaction  Report.  This  form  will  be 
completed  by  limited  permittees  when 
purchasing  explosive  materials  from 
licensees  or  permittees. 

The  amended  provisions  of  sections 
555.105  and  555.126  outline  procedures 
for  explosives  transactions  involving 
holders  of  limited  permits.  These 
procedures  have  been  amended  to 
comport  with  Congress'  intention,  as 
expressed  in  the  House  Report  No.  107- 
658,  107th  Congress,  2d  Session, 
September  17,  2002.  to  "provid[el 
tighter  security  for  explosive  materials 
and  increased  seciu-ity  measures  for 
purchasers  and  possessors  of 
explosives." 


The  amended  provisions  require  that, 
prior  to  (or  at  the  time  of)  taking 
distribution  of  explosive  materials,  a 
limited  permittee  must  have  submitted 
to  the  distributor  a  list  of  persons 
authorized  to  accept  delivery  of 
explosive  materials  on  the  limited 
permittee's  behalf.  Additionally,  prior  to 
a  delivery  of  explosive  materials,  the 
limited  permittee  must  complete  the 
appropriate  section  on  Form  5400.4  and 
affix  to  the  form  one  of  his  six  original 
Intrastate  Purchase  of  Explosives 
Coupons  (IPECs),  ATF  Form  5400.30. 
Form  5400.4  (with  the  appropriate 
section  completed  and  with  ffEC 
affixed)  must  be  provided  by  the  limited 
permittee  to  the  distributor  prior  to  (or 
at  the  time  of)  distribution,  and  the 
distributor  must,  after  verifying  the 
identification  of  the  purchaser  and  ' 
executing  the  appropriate  section  on  the 
form,  remit  one  copy  of  the  form  to  ATF 
and  retain  the  other  copy  in  his 
permanent  records  as  required  by 
section  555.121. 

The  information  concerning 
acquisition  of  explosive  materials  by  a 
particular  limited  permittee  will  be  used 
to  ensure  that  the  permittee  does  not 
exceed  the  6  transactions  authorized  by 
his  permit  and  that  the  permittee  has 
storage  magazines  suitable  for  the  type 
and  quantity  of  explosive  materials 
acquired.  If  a  Form  5400.4  indicates,  for 
example,  that  a  particular  limited 
permittee  acquired  1 ,000  pounds  of 
explosive  materials,  but  the  application 
inspection  indicated  that  the  limited 
permittee  maintained  only  a  single 
indoor  storage  magazine  (capable  of 
lawfully  storing  only  50  pounds  of 
explosives),  the  report  would  be  referred 
to  an  ATF  field  office  for  investigation. 
This  is  another  important  safeguard  to 
prevent  theft,  loss,  or  diversion  of 
explosives  into  criminal  channels  due  to 
unsafe  or  insecure  storage. 

Form  5400.4  requires  that  the  limited 
permittee  provide  information  regarding 
the  use  to  which  he  intends  to  put  the 
explosive  materials.  Identifying 
information  concerning  the  limited 
permittee  and,  if  applicable,  the  person 
who  will  be  accepting  delivery  of  the 
explosive  materials  is  also  required.  The 
form  prescribes  that  the  distributor 
examine  an  identification  dociunent 
provided  by  the  person  accepting 
delivery  of  explosive  materials  and  that 
he  note  the  type  and  nimiber  of  the 
identification  dociunent.  The  distributor 
must  also  report  the  quantity, 
manufacttuer.  and  description  of  the 
explosive  materials  to  be  distributed. 
The  form  also  provides  an  option  for  the 
distributor  to  dociunent  information 
concerning  marks  of  identification  and 
size  of  the  explosives  to  be  distributed. 


This  information  is  helpful  in  tracing 
e.xplosives  at  the  request  of  law 
enforcement  officials  who  have 
recovered  stolen  explosives  or 
explosives  that  have  been  used  in  an 
actual  or  attempted  criminal  or  terrorist 
bombing.  ATF  is  soliciting  conunent  as 
to  whether  this  optional  information 
should  be  mandatorv. 

Included  among  the  provisions  of 
sections  555.103  and  555.106  is  a 
requirement  that  the  distributor  verify 
the  status  of  the  licensee  or  permittee 
who  wishes  to  purchase  explosive 
materials  and  a  requirement  that,  prior 
to  or  at  the  time  of  distribution,  the 
distributee  provide  the  distributor  with 
a  list  of  persons  authorized  to  accept 
delivery  of  explosive  materials  and  a 
statement  identifying  the  intended  use 
for  the  explosive  materials.  Distributors 
will  be  required  to  verify  that  any 
person  seeking  to  accept  delivery  of 
explosive  materials  on  behalf  of  a 
distributee  is,  in  fact,  on  the  list  of 
persons  authorized  to  accept  delivery 
and  to  verify  the  identity  of  such  person 
by  examining  an  identification 
document. 

Sections  555.103  and  555.105  also 
revise  procedures  for  use  of  ATF  Form 
5400.8  (Explosives  Delivery  Record).  In 
all  cases,  the  distributor  will  be  required 
to  verify  the  identity  of  the  person 
taking  possession  of  explosive  materials 
by  examining  an  identification 
document  and  noting  the  type  and 
number  of  the  document  on  Form 
5400.8.  This  procedure  will  remain  in 
effect  until  May  24,  2003.  On  and  after 
this  date,  the  procedure  for  executing 
Form  5400.8  will  require  that  all 
common  or  contract  carriers  taking 
possession  of  explosive  materials  for 
delivery  to  a  licensee  or  permittee  must 
complete  this  form  prior  to  taking 
possession  of  explosive  materials 
whether  they  are  hired  by  the 
distributor  or  by  the  distributee. 
Employees  of  purchasers  will  no  longer  ' 
complete  ATF  Form  5400.8. 

ATF  beUeves  it  is  essential  that  Form 
5400.8  be  executed  in  all  instances 
when  licensees  and  permittees  transfer 
possession  of  explosive  materials  to  a 
truck  driver  who  is  not  an  employee  of 
the  distributor.  Truck  drivers  employed 
by  the  distributor  would  be  employees 
authorized  to  possess  explosives  and 
would  have  had  a  background  check 
conducted  in  accordance  with  section 
555.33.  Execution  of  the  delivery  record 
by  employees  of  common  or  contract 
carriers  who  transport  explosive 
materials  and  verification  of  their 
identification  will  help  ensure  that 
.explosives  are  not  placed  in  the  hands 
of  prohibited  persons  for  possible 
diversion  to  criminal  or  terrorist  use. 
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ATF  believes  the  most  efficient 
manner  of  conducting  transactions  with 
limited  permittees  would  be  a  system 
whereby  a  distributor  verifies  the 
limited  permittee's  status  and  the 
number  of  authorized  transactions 
remaining  by  conducting  an  online 
query  of  a  database  maintained  by  ATF. 
For  distributors  who  do  not  have  access 
to  a  computer,  such  queries  would  be 
conducted  via  a  toll-free  number 
connected  to  ATF's  Firearms  and 
Explosives  Licensing  Center.  Such  a 
system  would  virtually  eliminate  fraud 
since  there  would  be  no  presentation  of 
permits  or  Intrastate  Purchase  of 
Explosives  Coupons.  Such  a  system 
would  also  reduce  the  burden  on  buyers 
and  sellers  of  explosives.  ATF  has 
established  a  similar  system  to  be  used 
voluntarily  by  Federal  firearms 
licensees  (FFLs)  to  verify  the  validity  of 
a  license  held  by  another  licensee.  This 
system,  the  FFL  eZ  Check  system,  is 
accessed  via  ATF's  website  or  by  calling 
the  Firearms  and  Explosives  Licensing 
Center.  The  eZ  Check  system  is  popular 
with  Federal  firearms  licensees  and  is 
an  efficient  method  of  verifying  license 
status.  ATF  believes  a  similar  system 
would  be  useful  for  verifying  permit 
status  of  licensees  and  permittees  as 
required  under  part  555.  ATF  seeks 
comment  on  the  feasibility  and  utility  of 
establishing  such  a  system  and  whether 
such  a  system  should  be  used  in 
conjunction  with  the  procedures 
required  by  sections  555.103  and 
555.105. 

H.  Section  555.125  (Records  Maintained 
by  Permittees) 

Section  555.125  has  been  revised  to 
set  forth  recordkeeping  requirements  for 
limited  permittees.  Because  ATF  has  no 
statutory  right  to  inspect  such  records, 
absent  consent  or  a  warrant,  the 
requirements  imposed  are  only  those 
necessary  to  ensure  the  permittee's 
ability  to  detect  a  theft  or  loss  of 
explosives  and  to  respond  to  requests 
firom  ATF  to  trace  explosives. 
Specifically,  limited  permittees  will  be 
required  to  take  a  physical  inventory  of 
explosives  on  an  annual  basis.  Limited 
permittees  will  also  be  required  to  keep 
permanent  acquisition  and  disposition 
records  of  explosive  materials  that 
include  date  of  acquisition;  name  of 
manufacturer;  manufacturer's  marks  of 
identification;  quantity;  description;  and 
name,  address  and  license  number  of 
the  person  from  whom  received. 
Significantly,  this  section  provides  that 
a  commercial  record  may  be  used  as  the 
permanent  record,  if  it  includes  all  the 
foregoing  information.  It  should  be 
noted  that  no  recordkeeping  entries  are 
required  for  explosive  materials  that  are 


used  by  a  limited  permittee  in  its 
business  or  operations.  However, 
limited  permittees  disposing  of  surplus 
stocks  to  other  licensees  or  permittees 
would  be  required  to  make  a  permanent 
record  of  such  dispositions.  Because 
permittees  are  not  authorized  to  engage 
in  an  explosives  business,  such 
disposition  records  would  not  be  a 
commercial  record.  Accordingly,  such 
record  would  take  the  form  of  a 
permanent  written  record,  such  as  a 
notebook.  Finally,  section  555.127, 
which  is  not  amended  by  this  interim 
rule,  will  also  apply  to  limited 
permittees.  This  section  will  require 
limited  permittees  to  keep  a  daily 
siunmary  of  magazine  transactions  for 
each  magazine  used  to  store  explosive 
materials.  This  summary  requires 
recording,  not  latef  than  the  close  of  the 
next  business  day,  the  total  quantity  of 
explosives  received  in  and  removed 
from  each  magazine  during  a  24-hour 
period  and  the  total  explosives 
remaining  on  hand  at  the  end  of  the  day. 
This  requirement  has  applied  to  all 
licensees  and  permittees  since  1971.  It 
enables  licensees  and  permittees  to 
readily  detect  discrepancies  between 
physical  inventory  and  record  inventory 
so  that  thefts  and  losses  can  be  promptly 
reported. 

I.  Elimination  of  the  "UMr-Limited" 
Permit 

ATF  is  also  soliciting  comment  on 
removal  of  the  user-limited  permit  from 
part  555.  This  permit  authorizes  the 
holder  to  ship,  transport,  and  receive 
explosive  materials  in  interstate  or 
foreign  commerce,  but  is  valid  for  only 
a  single  purchase  transaction.  ATF 
issues  very  few  of  these  permits  each 
year,  generally  to  organizations  that 
wish  to  obtain  fireworks  for  annual 
Fourth  of  JiUy  displays.  Most 
organizations  have,  in  recent  years, 
arranged  for  the  distributor  of  the 
fireworks  to  arrive  at  the  event  and  put 
on  the  fireworks  display.  This 
eliminates  the  need  for  the  organization 
to  obtain  a  permit  and  ensures  that 
persons  trained  to  handle  explosive 
materials  maintain  custody  and  control 
of  the  explosives  throughout  the  event. 
Those  few  organizations  that  wish  to 
obtain  explosives  interstate  for  the 
Fourth  of  July  or  other  purposes,  may 
obtain  a  user  permit.  ATF  believes  that 
retention  of  the  user-limited  permit  is 
unnecessary  and  proposes  elimination 
of  this  permit  from  part  555. 

n.  LioeiHiBg  Information  and  Critaria 

The  Act  amended  Chapter  40  to 
require  applicants  for  licenses  and 
permits  to  provide  with  the  application 
the  names  and  appropriate  identifying 


information  regarding  employees 
authorized  to  possess  explosive 
materials  as  well  as  fingerprints  and 
photographs  of  "responsible  persons." 
The  requirement  to  submit  fingerprints 
and  photographs  ensures  that  a 
thorough  background  check  can  be 
completed.  The  term  "responsible 
person"  is  defined  in  the  law  as  an 
individual  who  has  the  power  to  direct 
the  management  and  policies  of  the 
applicant  pertaining  to  explosive 
materials.  This  would  generally  include 
sole  proprietors,  partners,  site  managers, 
corporate  officers  and  directors,  and 
majority  shareholders. 

This  provision  does  not  require 
corporate  applicants  for  licenses  or 
permits  to  list  every  corporate  ofiicer  or 
director  as  a  "responsible  person"  on  its 
application.  Those  officials  having  no 
power  to  direct  the  management  and 
policies  of  the  applicant  with  respect  to 
explosive  materials  are  not  "responsible 
persons"  and  may  not  be  listed  on  the 
application.  For  example,  in  a  large 
corporation  that  uses  explosive 
materials  in  one  of  its  many  business 
activities,  there  will  likely  be  many 
corporate  officials  having  no 
responsibility  or  authority  in  connection 
v/ith  the  company's  explosives  business. 
These  officials  should  not  be  listed  as 
"responsible  persons"  on  the 
application,  and  need  not  submit 
fingerprints  and  photographs  to  ATF. 

'Ine  requirement  that  applicants 
provide  names  of,  and  appropriate 
identifying  information  for,  all 
employees  authorized  to  possess 
explosive  materials  allows  ATF  to 
verify,  by  conducting  a  background 
check,  that  these  individuals  are  not 
prohibited  from  receiving  or  possessing 
explosive  materials.  As  noted  in  the 
legislative  history  of  the  Act,  "(i)t  is  too 
easy  for  would-be  terrorists  and 
criminals  to  obtain  access  to  explosive 
materials  by  obtaining  jobs  with 
explosives  licensees  or  permittees." 
House  Report  No.  107-658, 107th 
Congress,  2d  Session,  September  17, 
2002.  Applicants  for  licenses  and 
permits  are  not  required  to  Ust  every 
employee  of  the  business.  Rather,  they 
must  list  only  those  employees  expected 
to  possess  explosive  materials  as  part  of 
their  duties.  As  directed  by  Congress 
(See  House  Report  107-658,  id.),  ATF  is 
guided  by  case  law  interpreting 
"possession"  imder  the  Gun  Control  Act 
of  1968  (GCA),  18  U.S.C.  Chapter  44. 
Possession  under  the  GCA  may  be  either 
actual  or  constructive.  Actual 
possession  exists  when  a  person  is  in 
iiomediate  possession  or  control  of 
explosive  materials,  and  includes 
instances  where  a  person  knowingly  has 
direct  physical  control  over  the 
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explosive  materials  at  a  given  time. 
Thus,  employees  who  handle  explosive 
materials  in  the  course  of  their 
employment  would  clearly  be  in 
possession  of  those  materials.  This 
would  include  employees  who  handle 
explosive  materials  as  part  of  the 
production  process;  employees  who 
handle  explosive  materials  in  order  to 
ship,  transport,  or  sell  them;  and 
employees,  such  as  blasters,  who 
actually  use  explosive  materials. 

Where  direct  physical  control  over 
explosive  materials  is  absent,  an 
employee  has  constructive  possession 
where  he  knowingly  has  the  power  and 
intention  to  exercise  dominion  and 
control  over  the  explosive  materials, 
either  directly  or  indirectly  through 
others.  For  example,  an  employee  at  a 
construction  site  who  keeps  keys  for 
magazines  in  which  explosive  materials 
are  stored  or  who  directs  the  use  of 
explosive  materials  by  other  employees 
would  be  in  constructive  possession  of 
the  explosive  materials.  Likewise,  an 
employee  transporting  explosive 
materials  from  a  licensee  to  a  purchaser 
has  constructive  possession  of  the 
explosive  materials,  even  though  the 
employee  may  not  have  direct  contact 
with  the  explosives. 

The  criteria  for  issuing  licenses  have 
been  revised  to  provide  that  a  license 
will  not  be  issued  to  an  applicant  if  any 
of  the  employees  authorized  to  possess 
explosive  materials  is  described  in  any 
paragraph  of  section  842(i)  of  the 
statute.  This  section  lists  "prohibited 
persons"  who  may  not  lawfully  receive 
or  possess  explosive  materials  including 
felons,  unlawful  drug  users,  and 
fugitives. 

A  new  provision  has  been  added  to 
require  that  applicants  for  limited 
permits  provide  a  certification  with  the 
application  stating  that  the  applicant 
will  not  receive  explosive  materieds  on 
more  than  6  separate  occasions  during 
the  12-month  period  of  the  permit.  This 
provision  is  effective  May  24,  2003. 

Regulations  that  implement  these 
provisions  of  the  Act  are  in  §§  555.11, 
555.34,  555.49,  555.54,  and  555.57. 

m.  Time  Period  for  Acting  on 
Applications 

Current  law  gives  ATF  45  days  to  act 
on  an  application  for  a  license  or 
permit.  The  Act  extended  that  period  to 
90  days.  This  provision  is  effective  on 
May  24,  2003.  Regulations  that 
implement  this  provision  of  the  Act  are 
in  §555.49. 

IV.  Inspection  Authority 

The  Act  also  amended  the  licensing 
criteria  to  provide  that  ATF  must  verify 
"by  inspection"  that  applicants  for  user 


permits  and  licenses  have  places  of 
storage  for  explosive  materials  that  meet 
the  standards  of  safety  and  security  set 
forth  in  the  regulations.  This  will 
require  an  on-site  inspection  of  all  new 
applicants  for  user  permits  and  licenses 
issued  on  and  after  May  24,  2003,  in 
order  to  verify  compliance  with  the 
storage  requirements  specified  in  the 
regulations.  The  inspection  requirement 
will  also  apply  to  renewals  for  user 
permits  and  licenses  after  the  effective 
date. 

The  Act  does  not  require  an  on-site 
inspection  of  storage  facilities  for 
applicants  for  limited  permits.  Instead, 
it  provides  that  ATF  may  verify  by 
inspection  or  by  such  other  means  as 
the  Attorney  General  determines 
appropriate  that  the  applicant  for  the 
limited  permit  has  suitable  storage.  The 
Act  allows  ATF  the  option  to  verify 
storage  by  means  other  than  an  on-site 
inspection  for  the  first  or  second 
renewal  of  a  limited  permit,  and 
requires  an  on-site  inspection  for  the 
third  renewal  if  an  inspection  has  not 
been  conducted  within  the  previous  3 
years.  Other  means  of  verification 
include  written  certifications,  telephone 
interviews,  site  plans,  magazine 
description  worksheets,  and  other 
appropriate  means.  The  above 
provisions  of  the  Act  are  effective  on 
May  24,  2003. 

Regulations  that  implement  these 
provisions  of  the  Act  are  in  §§  555.24, 
555.34,  555.49,  555.54,  555.57,  555.121, 
555.125,  and  555.126. 

V.  Posting  of  Permits 

The  Act  amended  section  843(g)  of 
the  Federal  explosives  laws,  18  U.S.C. 
843(g),  to  provide  that  only  licensees 
and  holders  of  user  permits  must  post 
their  licenses  and  permits  and  make 
them  available  for  inspection.  Thus, 
holders  of  limited  permits  are  exempted 
from  this  requirement.  This  provision  is 
effective  on  May  24,  2003. 

Regulations  that  implement  this 
provision  of  the  Act  are  in  §  555.101. 

VI.  Background  Checks  and  Letters  of 
Clearance 

A.  Voluntary  Checks  Not  Associated 
With  a  License  or  Permit  Application 

Effective  May  24,  2003,  the  Act 
requires  ATF  to  conduct  background 
checks  on  responsible  persons  and 
employees  authorized  to  possess 
explosive  materials  upon  request  by  a 
licensee  or  permittee.  In  addition,  the 
law  requires  ATF  to  determine  whether 
any  of  the  responsible  persons  or 
employees  are  prohibited  persons  under 
18  U.S.C.  842(i),  and  to  notify  the 
employer  of  the  determination.  Also,  the 


Act  requires  ATF  to  issue  a  letter  of 
clearance  to  the  responsible  person  or 
employee,  if  the  results  of  the 
background  check  do  not  indicate  that 
the  person  is  prohibited  from  possessing 
explosive  materials.  If  the  results  of  the 
background  check  indicate  that  .the 
person  may  be  prohibited  from 
possessing  explosive  materials,  ATF 
must  notify  the  employer  of  the 
determination  and  issue  a  letter  to  the 
employee  or  responsible  person 
advising  of  the  determination,  providing 
information  concerning  how  the 
disability  may  be  reUeved,  and 
explaining  how  the  determination  may 
be  appealed. 

Regulations  that  implement  these 
provisions  of  the  Act  are  in  §§555.33. 
Section  555.33  provides  that,  if  ATF 
receives  from  a  licensee  or  permittee  the 
names  and  appropriate  identifying 
information  of  responsible  persons  and 
employees  who  will  be  authorized  by  an 
employer  to  possess  explosive  materials 
in  the  course  of  employment  with  an 
employer,  ATF  will  conduct  a 
background  check  to  determine  whether 
the  responsible  person  or  employee  is 
one  of  the  persons  prohibited  from 
possessing  explosive  materials.  If  ATF 
determines  that  the  responsible  [}erson 
or  the  employee  does  not  fall  within  a 
prohibited  category,  ATT  will  notify  the 
employer  in  vkriting  or  electronically  of 
the  determination  and  issue,  to  the 
'responsible  person  or  employee,  a  letter 
of  clearance  that  confirms  the 
determination.  As  noted  in  House 
Report  107-658,  ATF  will  not  violate 
the  privacy  rights  of  an  employee  by 
disclosing  to  an  employer  the  reason  for 
the  determination  that  an  employee  is  a 
prohibited  person.  The  employer  will  be 
notified  only  whether  the  employee  is 
cleared  or  may  be  a  prohibited  person. 
Only  an  employee  who  ATF  has 
determined  is  prohibited  will  receive 
information  regarding  the  basis  for  the 
prohibition. 

If  ATF  determines  that  the 
responsible  person  or  employee  is 
prohibited  from  possessing  explosive 
materials,  ATT  will  notify  the  employer 
in  writing  or  electronically  of  the 
determination  and  issue  to  the 
responsible  person  or  the  employee,  as 
the  case  may  be,  a  dociunent  that: 
confirms  the  determination;  explains 
the  grounds  for  the  determination; 
provides  information  on  how  the 
disabilify  may  be  relieved;  and  explains 
how  the  determination  may  be 
appealed.  The  employer  must  then  take 
inunediate  steps  to  remove  the 
responsible  person  from  his  position    ■ 
directing  the  management  and  policies 
of  the  business  or  operations  as  they 
relate  to  explosive  materials  or,  as  the 
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case  may  be.  to  remove  the  employee 
from  a  position  requiring  the  possession 
of  explosive  materials.  Also,  if  the 
employer  has  listed  the  employee  as  a 
person  authorized  to  accept  delivery  of 
explosive  materials,  the  employer  must 
remove  the  employee  from  such  list  and 
immediately,  and  in  no  event  later  than 
the  second  business  day  after  such 
change,  notify  distributors  of  such 
change. 

Section  555.33  also  provides  for  an 
appeal  process  for  a  responsible  person 
or  employee  to  challenge  an  adverse 
determination.  Such  appeals  must  be 
submitted  to  the  Director  in  writing 
within  45  days  of  issuance  of  the 
determination.  In  the  case  of  employees 
and  responsible  persons  who  have  not 
submitted  fingerprint  cards,  fingerprints 
must  be  submitted  in  accordance  with 
the  instructions  in  the  letter  of  denial. 
In  the  case  of  both  responsible  persons 
and  employees,  it  may  be  necessary  to 
submit  additional  information  or 
documents  in  support  of  an  appeal, 
such  as  certified  court  records. 
Responsible  persons  and  employees, 
where  appropriate,  are  encouraged  to 
contact  the  agency  that  originated  the 
record  containing  the  information 
causing  the  adverse  determination.  If 
the  records  are  corrected  as  a  result  of 
contact  with  an  originating  agency,  ATF 
will  take  steps  to  correct  the  record  with 
the  agency  responsible  for  the  record 
system. 

B.  Background  Checks  Conducted  in 
Connection  With  Applications  for 
License  or  Permit  (Including  Renewals) 

The  background  checks  conducted 
under  section  555.33  will  also  be  done 
in  conjunction  with  the  issuance  of  a 
license  or  permit  under  18  U.S.C.  843. 

There  is  no  requirement  that  persons 
holding  a  license  or  permit  prior  to  May 
24,  2003,  submit  names  of  responsible 
persons  and  employees  for  background 
checks.  Such  licensees  and  permittees 
need  not  provide  this  information  imtil 
their  license  or  permit  is  renewed  on  or 
after  May  24,  2003.  Moreover,  ATF  has 
no  authority,  prior  to  May  24,  2003,  to 
conduct  background  checks  that  are  not 
associated  with  a  license  or  permit 
application,  including  a  renewal 
application. 

C.  Reporting  Changes  in  Responsible 
Persons  and  Employees  Authorized  To 
Possess  Explosive  Materials 

All  persons  who  have  been  issued 
licenses  or  permits,  including  renewals, 
on  and  after  May  24,  2003,  must  report 
any  change  in  responsible  persons  or 
employees  authorized  to  possess 
explosive  materials.  ATF  will  then 
conduct  a  background  check  on  any 


new  responsible  persons  or  employees 
in  accordance  with  section  555.33.  The 
report  of  such  changes  will  ensure  that 
all  persons  having  access  to  or 
possession  of  explosive  materials  are 
not  prohibited  persons  likely  to  misuse 
explosives  for  criminal  or  terrorist 
purposes.  Regulations  that  implement 
these  provisions  of  the  Act  are  in 
§§555.33  and  555.57. 

VII.  Prohibited  Persons 

A.  Definitions 

The  Act  amended  18  U.S.C.  842(d) 
and  842(i)  to  provide  additional 
categories  of  persons  who  may  not 
lawfully  transport,  ship,  receive  or 
possess  explosive  materials.  Prior  to 
amendment,  persons  under  indictment 
for  or  convicted  of  a  felony,  fugitives 
from  justice,  unlawful  users  of  or 
persons  addicted  to  controlled 
substances,  and  persons  adjudicated  as 
a  mental  defective  or  committed  to  a 
mental  institution  were  prohibited  from 
transporting,  shipping,  receiving  or 
possessing  explosive  materials.  The  Act 
added  aliens  (other  than  permanent 
resident  aliens  and  certain  other 
excepted  aliens),  persons  dishonorably 
discharged  from  the  military,  and 
persons  who  have  renounced  their  U.S. 
citizenship  to  the  list  of  prohibited 
persons.  These  provisions  of  the  law 
became  effective  on  January  24.  2003. 

Definitions  for  the  categories  of 
prohibited  persons  are  set  forth  in 
section  555.11  and  are  consistent  with 
the  definitions  for  the  categories  of 
persons  prohibited  from  receiving  or 
possessing  firearms  contained  in  27  CFR 
478.11.  (For  background  information 
concerning  these  definitions  see  T.D. 
ATF-391,5une  27,  1997;  62  FR  34634.) 
The  definitions  in  this  part  and  part  478 
of  this  chapter  are  also  consistent  with 
judicial  decisions  interpreting  the 
statutory  categories  of  prohibited 
persons.  The  new  definitions  in  section 
555.11  include  the  three  new  categories 
added  to  the  law  by  the  Act  as  well  as 
definitions  for  categories  that  have  been 
in  the  statute  since  1970.  These  include 
"committed  to  a  mental  institution," 
"adjudicated  as  a  mental  defective,"  and 
"unlawful  user  of  or  addicted  to  any 
controlled  substance."  It  was  necessary 
to  define  all  these  terms  so  that  persons 
applying  for  explosives  licenses  or 
permits  on  or  after  the  effective  date  of 
this  interim  rule,  will  know  whether 
responsible  persons  (such  as  partners, 
corporate  officers,  and  directors)  are 
prohibited  and  therefore  cannot  be 
associated  with  the  applicant.  It  is  also 
necessary  to  define  these  terms  so  that 
persons  who  are  subject  to  explosives 
disabilities  are  put  on  notice  that  they 


may  not  lawfully  transport,  ship,  receive 
or  possess  explosives.  These  persons 
need  to  know  the  criteria  ATF  will  use 
in  determining  who  is  subject  to  such 
disabilities  so  that  they  may  apply  for 
relief  from  disabilities  pursuant  to  18 
U.S.C.  845(b)  if  they  desire. 

Finally,  it  is  also  necessary  to  clearly 
define  the  categories  of  prohibited 
persons  so  that  a  thorough  background 
check  can  be  conducted  on  applicants 
for  licenses  and  permits,  responsible 
persons,  and  persons  applying  for  relief 
from  disabilities.  A  clear  understanding 
of  which  persons  fall  within  the 
different  statutory  categories  is 
necessary  to  determine  whether  a 
particular  person  is  a  prohibited  person 
under  the  law.  Background  checks  will 
also  be  conducted  on  employees 
authorized  to  possess  explosive 
materials  by  an  employer  applying  for, 
or  renewing,  a  license  or  permit  that 
will  be  issued  on  and  after  May  24, 
2003.  Because  it  generally  takes  90  days 
to  process  such  applications,  it  is 
anticipated  that  many  applications  for 
the  new  limited  permit  will  be 
submitted  in  February  and  March  of 
2003.  Thus,  background  checks  on 
employees  may  begin  in  February  2003. 
necessitating  clear  definitions  for  the 
guidance  of  those  persons  conducting 
the  background  checks.  Clear 
definitions  will  also  assist  employees 
and  responsible  persons  who  appear  to 
fall  within  a  category  of  prohibited 
persons  in  preparing  an  appeal  to  a 
prohibited  person  determination  they 
believe  is  erroneous  or  to  file  an 
application  for  relief  from  disabilities  if 
they  desire. 

An  amendment  has  been  made  to 
section  555.45(a)  requiring  submission 
of  ATF  Form  5400.28,  Responsible 
Person  Questionnaire,  for  all 
applications  for  a  license  or  permit 
postmarked  on  or  after  the  effective  date 
of  this  interim  rule.  The  purpose  of  the 
questionnaire  is  to  obtain  a  certification 
from  each  responsible  person  stating 
that  he  or  she  is  not  prohibited  from 
receiving  or  possessing  explosive 
materials  under  the  new  prohibited 
persons  provisions  of  the  law,  i.e.,  non- 
excepted  aliens,  persons  dishonorably 
discharged  from  the  military,  and 
renunciates. 

As  stated  previously  in  relation  to 
licensing  criteria,  in  determining 
whether  a  particular  person  is  in 
possession  of  explosives,  ATF  is  guided 
by  case  law  under  the  Gun  Control  Act 
of  1968  (GCA),  18  U.S.C.  Chapter  44. 
Possession  may  be  actual  or 
constructive,  but  in  all  instances  no 
violation  of  section  842(i)  is  committed 
unless  the  person  "knowingly" 
possesses  the  explosives. 
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Regulations  that  implement  the 
prohibited  person^  provisions  of  the  Act 
are  in  §§555.11,  555.26.  555.106,  and 
555.142. 

B.  Department  of  Transportation 
Exemption 

Current  law.  18  U.S.C.  845(a)(1). 
provides  an  exemption  fttjm  the  Federal 
explosives  laws  (except  for  specified 
plastic  explosives  and  bombing  and 
arson  offenses)  for  "any  aspect  t)f  the 
transportation  of  explosive  materials  via 
railroad,  water,  highway,  or  air  which 
are  regulated  by  the  United  States 
Department  of  Transportation  and 
agencies  thereof,  and  which  pertain  to 
safety."  The  Act  did  not  amend  this 
provision  of  the  law.  This  provision 
exempts  persons  from  appUcation  of  the 
Federal  explosives  laws  when  (1)  the 
Department  of  Transportation  (DOT)  has 
actually  regulated  a  relevant  aspect  of 
the  transportation  of  explosive  materials 
or  explicitly  determined  that  regulation 
is  not  necessary;  and  (2)  those 
regulations  cover  the  particular  aspect 
of  the  safe  transportation  of  explosives 
that  prompted  Congress  to  enact  the 
criminal  statute  from  which  exemption 
is  sought.  For  purposes  of  this 
exemption,  the  term  "safety"  includes 
security  concerns. 

DOT  has  recently  issued  an  interim 
final  rule,  effective  February  3,  2003, 
that  addresses  security  issues  regarding 
transportation  of  explosives  by  aliens 
via  commercial  motor  vehicles  and 
railroads  from  Canada  into  the  United 
States.  68  FR  6083  (February  6,  2003). 
In  the  new  regulation,  DOT  has 
exercised  its  authority  to  make  seciuity 
determinations,  and  generally  provides 
that  Canadian  truck  and  rail  operators 
may  transport  explosives  to  the  United 
States  only  after  they  have  been  the 
subject  of  security  checks  to  ensiue  that 
the  operators  do  not  pose  a  security  risk. 

The  DOT  interim  rule  did  not 
establish  new  requirements  regarding 
the  transportation  of  explosives  by  air  or 
by  water,  but  the  supplementary 
information  to  that  rule  discussed  the 
existing  rules  and  procedures  enforced 
by  the  Federal  Aviation  Administration 
(FAA)  and  the  Transportation  Security 
Administration  (TSA).  and  by  the 
United  States  Coast  Guard,  regulating 
aliens  transporting  explosives  in 
commerce  into  the  United  States  by  air 
or  by  water,  respectively. 

DOT  is  currently  assessing  the  need 
for  new  or  revised  regulations 
concerning  security  aspects  of  the 
commercial  transportation  of  explosives 
and  certeun  other  hazardous  materials 
by  air,  rail,  highway,  and  vessel  carriers. 
As  part  of  this  assessment,  DOT  is 
examining  the  extent  to  which  security 


concerns  related  to  prohibited  persons 
who  handle  explosives  incident  to  and 
in  connection  with  the  commercial 
transportation  of  explosives  are  already 
addressed  under  existing  regulations. 
Where  such  concerns  are  not  currentiy 
addressed  in  the  existing  DOT 
regulatory  scheme,  DOT  has  the 
authority  to  issue  new  or  revised 
regulations  in  the  future  addressing  the 
security  risks  posed  by  the  commercial 
transportation  of  explosives  by  any  of 
the  categories  of  prohibited  persons.  For 
example,  DOT  has  stated  that  it  plans  to 
issue  regulations  in  the  near  future  to 
implement  the  provisions  of  section 
1012  of  the  USA  Patriot  Act,  Pub.  L.  No. 
107-56, 115  Stat.  272  (2001).  This 
statute  requires,  in  pertinent  part,  that 
the  Department  of  Justice  conduct 
background  checks  on  drivers  of 
conunercial  motor  vehicles  applying  to 
States  for  a  hazardous  materials 
endorsement  and  report  the  results  of 
the  background  check  to  DOT,  which 
will  thep  determine  whether  the  driver 
poses  a  security  risk. 

When  DOT  has  exercised  its  authority 
to  assess  the  security  risks  related  to 
persons  who  handle  explosives  incident 
to  and  in  coimection  with  the 
transportation  of  explosives  in 
commerce,  and  has  an  existing 
regulation  or  has  implemented  a  new  or 
revised  regulation  addressing  this  aspect 
of  the  transportation  of  explosives  by  a 
particular  mode,  whether  by  truck, 
railroad,  air,  or  water,  ATF's  authority 
to  enforce  the  Federal  explosives  laws 
against  such  persons  diuing  the 
commercial  transportation  of  explosives 
is  preempted  under  18  U.S.C.  845(a)(1), 
to  the  extent  that  the  regulation  and 
seciuity  assessment  address  the 
prohibited  categories  set  forth  in  18 
U.S.C.  842(i).  For  example,  if  DOT 
conducts  a  security  assessment  and 
adopts  regulations  to  permit  certain 
felons  to  obtain  a  commercial  driver's 
license  with  a  hazardous  materials 
endorsement,  then  ATF  would  have  no 
authority  to  enforce  18  U.S.C.  842(i)(l) 
against  such  felons  ytrhile  they  are 
shipping,  transporting,  receiving,  or 
possessing  explosives  incident  to  and  in 
connection  with  the  commercial 
transportation  of  explosives. 

It  is  important  to  note  that  DOT's 
regulatory  authority  covers  commercial 
transportation  only.  Thus,  the 
preemption  of  the  explosives  laws 
occurs  only  diuing  the  commercial 
transportation  of  tihe  explosives  (and 
applies  only  to  the  shipping,  possessing 
and  receiving  incident  to  and  in 
connection  with  commercial 
transportation).  A  prohibited  person 
who  ships,  transports,  receives,  or 
possesses  explosives  not  incident  to  and 


in  connection  with  commercial 
transportation  will  violate  18  U.S.C. 
842(i)  irrespective  of  DOT's  regulation. 

ATF  has  amended  27  CFR 
555.141(a)(1)  to  include  language 
clarifying  the  DOT  exception  of  18 
U.S.C.  845(a)(1). 

*     ATF  has  recently  been  advised  that 
the  trucking  industry  may  employ 
persons  who  are  subject  to  Federal 
explosives  disabilities.  It  is  ATF's 
longstanding  position  that  a  driver 
transporting  explosive  materials  in  a 
truck  or  other  vehicle  has  possession  of 
such  materials.  Thus,  if  the  driver  falls 
within  any  of  the  categories  of 
prohibited  persons,  the  driver  may  not 
knowingly  ship  or  transport  any 
explosive  in  interstate  or  foreign 
commerce  or  receive  or  possess  any 
explosive  which  has  been  shipped  or 
transported  in  interstate  or  foreign 
commerce,  unless  the  person  is 
addressed  by  a  current  DOT  security 
assessment  regulation  as  discussed 
above,  or  one  of  the  other  statutory 
exemptions  applies.  See  18  U.S.C. 
845(a). 

It  is  not  ATF's  intention  to  place 
urmecessary  obstacles  in  the  path  of 
legitimate  commerce  in  explosive 
materials.  However,  Congress  has  made 
it  clear  that  the  persons  specified  in 
section  842(i)  may  not  lavirfully  possess 
explosives  unless  their  activities  fall 
within  one  of  the  statutory  exceptions  in 
18  U.S.C.  845(a)  or  they  apply  for  and 
receive  relief  from  disabilities  under  18 
U.S.C.  845(b).  ATF  encourages  any 
individual  who  is  a  prohibited  person, 
who  has  a  need  to  possess  or  transport 
explosives  for  purposes  of  his 
employment,  and  who  is  not  within  the 
scope  of  any  DOT  security  assessment 
regulation,  to  apply  for  relief  under  18 
U.S.C.  845(b)  as  soon  as  possible.  ATF 
will  process  relief  applications  as 
quickly  as  possible  when  a  person's 
employment  is  contingent  upon  lawful 
possession  of  explosives. 

Vm.  Interstate  Commerce  Element  of 
18  U.S.C.  842(i) 

The  Act  also  amended  section  842(i) 
to  broaden  the  interstate  commerce 
element  of  the  statute.  Prior  to 
amendment,  section  842(i)  made  it 
unlawful  for  prohibited  persons  to  ship 
or  transport  any  explosive  in  interstate 
or  foreign  commerce  or  to  receive  or 
possess  any  explosive  which  has  been  . 
shipped  or  transported  in  interstate  or 
foreign  commerce.  The  amendment 
adds  "or  affecting"  before  "interstate" 
each  place  the  term  appears  in  section 
842(i).  This  provision  became  effective 
on  January  24,  2003. 

Regulations  that  implement  this 
provision  of  the  Act  are  in  §  555.26. 
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IX.  Samples  of  Explosive  Materials  and 
Ammonium  Nitrate 

The  Act  added  a  new  section  843(i)  to 
Chapter  40  providing  ATF  the  authority 
to  require  licensed  manufacturers  and 
Hcensed  importers  and  persons  who 
manufacture  or  import  explosive 
materials  or  ammonium  nitrate  to 
provide  samples,  information  on 
chemical  composition,  and  other 
information  relevant  to  the 
identification  of  the  product.  The  Act 
requires  ATF  to  authorize,  by 
regulation,  reimbursement  of  the  fair 
market  value  of  the  samples  furnished 
as  well  as  reasonable  cost  of  shipment. 

This  provision  became  effective  on 
January  24.  2003.  Regulations  that 
implement  this  provision  of  the  Act  are 
in  §555.110. 

X.  Amendment  of  18  U.S.C.  844(f) 

The  Act  amended  section  844(f)(1)  of 
Chapter  40  to  broaden  the  scope  of  the 
statute.  Prior  to  amendment,  this  section 
made  it  unlawful  to  damage  or  destroy 
by  means  of  fire  or  explosive  any 
building,  vehicle,  or  other  personal  or 
real  property  owned,  possessed  by.  or 
leased  to  a  Federal  agency.  The 
amendment  broadens  the  statute  by 
including  any  institution  or 
organization  receiving  Federal  financial 
assistance  within  the  categories  of 
property  covered  by  the  prohibition. 
This  amendment  restores  language 
inadvertently  deleted  from  the  statute 
by  the  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996.  This  provision 
became  effective  on  January  24,  2003. 

XI.  Relief  From  Disabilities 

The  Act  amended  section  845(b)  of 
Chapter  40  to  expand  ATF's  authority  to 
grant  relief  from  disabilities  to  all 
categories  of  prohibited  persons.  Prior  to 
enactment  of  the  Act,  the  statute 
provided  authority  for  ATF  to  grant 
relief  only  to  persons  under  indictment 
for  or  convicted  of  a  felony.  ATF  had  no 
statutory  authority  to  grant  relief  to 
persons  falling  within  the  remaining 
prohibited  categories.  Although  all 
persons  may  now  apply  for  relief,  the 
statute  did  not  expand  the  existing 
language  allowing  licensees  or 
permittees  who  apply  for  relief  due  to 
an  indictment  or  conviction  for  a  felony 
to  continue  their  operations  until  the 
application  for  relief  is  acted  upon. 
Thus,  because  the  law  does  not  provide 
a  similar  benefit  for  other  disabilities, 
licensees  and  permittees  subject  to  other 
disabilities  will  not  be  allowed  to 
continue  operations  during  the 
pendency  of  a  relief  application.  This 
provision  became  effective  on  January 
24,  2003. 


Regulations  that  implement  this 
provision  of  the  law  are  in  §555.142. 
The  regulation  requires  an  application 
for  relief  to  be  filed  on  ATF  Form 
5400.29,  Application  for  Restoration  of 
Explosives  Privileges.  The  regulation 
also  specifies  categories  of  persons  to 
whom  the  Director  will  generally  not 
grant  relief.  Such  categories  of  persons 
include  persons  who  have  not  been 
discharged  from  parole  or  probation  for 
at  least  2  years,  fugitives,  non-excepted 
aliens,  unlawful  drug  users,  persons 
committed  to  a  mental  institution  or 
adjudicated  as  a  mental  defective,  and 
persons  prohibited  by  the  law  of  the 
State  in  which  the  applicant  resides 
from  receiving  or  possessing  explosive 
materials.  However,  the  Director  will 
consider  such  applications  and  may 
grant  relief  in  extraordinary 
circumstances  where  the  granting  of 
such  relief  is  consistent  with  the  public 
interest.  The  Director  may  also  grant 
relief  to  non-excepted  aliens  who  have 
been  lawfully  admitted  to  the  United 
States  or  to  persons  who  have  not  been 
discharged  from  parole  or  probation  for 
a  period  of  at  least  2  years  if  he 
determines  that  the  applicant  has  a 
compelling  need  to  possess  explosives, 
such  as  for  purposes  of  employment. 
Thus,  ATF  will  entertain  relief 
applications  from  such  persons  who 
need  to  possess  explosives  for  purposes 
of  their  employment  with  an  explosives 
licensee  or  permittee  or  other 
employment  where  possession  of 
explosives  is  required  as  part  of  the 
employee's  duties.  The  regulation  is 
intended  to  convey  ATF's  general  policy 
that  it  is  not  in  the  public  interest  to 
grant  relief  to  prohibited  persons  so  they 
may  lawfully  possess  explosives  in  the 
United  States.  This  approach  is 
consistent  with  the  history  and 
purposes  of  the  Act,  which  indicate 
Congress'  intention  to  prevent  access  to 
explosives  by  those  categories  of 
persons  deemed  most  likely  to  misuse 
them  in  criminal  or  terrorist  incidents. 

ATF  has  been  advised  that  there  may 
be  a  significant  number  of  non-excepted 
aliens  who  are  employed  by  the 
explosives  industry  in  the  United  States 
or  who  transport  explosives  via 
common  carrier.  To  date,  it  appears  that 
the  majority  of  such  aliens  are  Canadian 
citizens.  As  stated  above,  non-excepted 
aliens  who  have  a  need  to  possess 
explosives  for  purposes  of  employment 
fall  within  the  "compelling  need" 
provisions  of  the  regulations  and  will 
have  their  applications  for  relief 
processed  expeditiously.  ATF  has  been 
working  with  the  Canadian  government 
to  streamline  the  procedures  for 
processing  relief  applications  submitted 


by  Canadian  citizens,  particularly  with 
respect  to  criminal  background  checks 
conducted  in  connection  with  such 
investigations.  Again,  it  is  not  ATF's 
intention  to  impose  unnecessary 
obstacles  to  commerce  in  explosives. 
ATF  anticipates  granting  relief  to  many 
Canadian  citizens  who  have  no  criminal 
records  and  whose  records  and 
reputations  indicate  that  their 
possession  of  explosives  in  the  United 
States  poses  no  threat  to  public  safety. 
Likewise,  citizens  of  other  countries 
who  have  a  need  to  possess  explosives 
for  purposes  of  employjnent  can  expect 
ATF  to  act  as  quickly  as  possible  on 
properly  completed  applications  for 
relief  from  disabilities. 

Xn.  Theft  Reporting 

The  Act  added  a  new  section  844(p) 
to  Chapter  40,  providing  for  felony 
penalties  for  a  licensee  or  permittee  who 
fails  to  report  thefts  of  explosives  within 
24  hours  of  discovery.  Existing  law, 
section  842(k),  makes  it  unlawful  for 
any  person  having  knowledge  of  the 
theft  or  loss  of  explosive  materials  to  fail 
to  report  such  theh  or  loss  within  24 
hours  of  discovery  to  ATF  and  local 
authorities.  The  penalty  for  violation  of 
section  842(k)  is  a  fine  of  not  more  than 
$100,000,  imprisonment  for  not  more 
than  one  year,  or  both.  By  contrast,  the 
penalty  for  licensees  or  permittees  who 
violate  section  844(p)  is  a  fine  of  not 
more  than  $250,000.  imprisonment  for 
not  more  than  five  years,  or  both.  This 
provision  became  effective  on  January 
24,  2003. 

Regulations  that  implement  this 
provision  of  the  Act  are  in  §  555.165. 

How  This  Document  Complies  With  the 
Federal  Administrative  Requirements 
for  Rulemaking 

A.  Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  section  1(b),  Principles  of 
Regulation.  The  Department  of  Justice, 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  has  determined  that  this 
rule  is  a  "significant  regulatory  action" 
under  Executive  Order  12866,  section 
3(f),  Regulatory  Planning  and  Review, 
and  accordingly  this  rule  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  However,  this  rule  will  not 
have  an  annual  effect  on  the  economy 
of  $100  miUion,  nor  will  it  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health,  or  safety,  or  State,  local 
or  tribal  governments  or  communities. 
Accordingly,  this  rule  is  not  an 
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"economically  significant"  rulemaking 
as  defined  by  Executive  Order  12866. 
Following  is  an  assessment  of  the  costs 
and  benefits  of  this  regulation. 

1.  Estimated  Costs 

i.  Cost  of  obtaining  a  "limited  permit" 
for  infrequent  users  of  explosive 
materials.  By  statute,  the  fee  for 
obtaining  a  "limited  permit"  is  capped 
at  $50  for  an  original  permit  and  at  one- 
half  the  origination  fee  for  timely 
renewals.  This  rule  sets  the  fee  for 
obtaining  an  original  limited  permit 
significantly  lower  than  the  statutory 
allowance.  The  fee  is  set  at  $25  for  an 
original  limited  permit  and  at  $12  for 
each  renewal.  ATF  estimates  that  the 
requirement  to  obtain  a  limited  permit 
will  impact  approximately  20,000 
persons.  Each  applicant  for  a  limited 
permit  must  submit  an  application  that 
includes  information  on  each 
responsible  person  and  employee 
possessor  and  which  includes 
photographs  and  fingerprints  for  each 
responsible  persoii.  ATF  estimates  that 
applicants  for  a  limited  permit  will 
generally  have  three  to  five  responsible 
persons  per  applicant.  ATF  estimates 
that  the  average  cost  of  taking  and 
submitting  photographs  will  be 
approximately  $1.50  per  photograph. 
Although  some  law  enforcement 
agencies  assess  fees  for  taking 
fingerprints,  others  perform  this  service 
without  charge.  ATF  is  advised  that, 
where  a  fee  is  assessed,  the  fee  generally 
ranges  from  five  to  ten  dollars  per  set  of 
fingerprints.  In  connection  with 
background  checks  conducted  as  part  of 
the  application  process,  employee 
possessors  will  have  to  submit 
fingerprints  if  the  employee  appeals  an 
adverse  determination  or  challenges  the 
accuracy  of  the  record  upon  which  the 
adverse  determination  is  based.  ATF 
estimates  that  each  applicant  for  a 
limited  permit  will  have  three  to  five 
employee  possessors  and  that  name- 
based  checks  of  such  employees  will 
result  in  adverse  determinations  for  less 
than  one  percent.  ATF  estimates  that  the 
time  required  to  complete  the 
application  for  a  limited  permit  is  1 
hoiu-  and  30  minutes.  In  addition,  ATF 
estimates  that  the  time  required  for  each 
employee  possessor  to  complete  Form 
5400.28  (Employee  Possessor 
Questioimaire)  is  20  minutes  per 
employee.  Finally,  each  applicant  for  a 
limited  permit  will  spend  1  to  2  hours 
complying  with  an  ATF  inspection  of 
their  storage  facilities.  Therefore,  ATF 
estimates  that  the  initial  economic 
impact  of  this  rule  is  as  follows: 

Application  fee — 20,000  applicants  x 
$25  =  $500,000. 


Photographs  for  responsible  persons — 

100.000  X  $1.50  =  $150,000. 
Fingerprints  foi;  responsible  persons — 

100,000  X  $10  =  $1,000,000. 
Fingerprints  for  employees — 1,000  x  $10 

=  $10,000. 
Time  to  complete  application — 20,000  x 
,     1.5  hoiu-s  X  $13  (mean  hourly  wage 

for  clerical  worker)  =  $390,000. 
Time  to  complete  Form  5400.28 — 

100,000  X  .33  (hours)  x  $14  (mean 

hourly  wage  for  blue  collar  worker) 

=  $462,000. 
Time  spent  on  ATF  inspection— 20,000 

X  2  (hours)  X  $17  (mean  hourly 

wage  for  supervisory  blue  collar 

workers)  =  $680,000. 
Accordingly,  this  interim  rule  will 
result  in  approximately  a  $3,192,000 
cost  to  the  explosives  industry's 
nonlicensed/nonpermitted  population. 

a.  No  additional  cost  to  limited 
permittees  associated  with  storage  of 
explosive  materials.  Existing  law  and 
regulations  require  that  all  persons 
storing  explosive  materials  do  so  in 
accordance  with  27  CFR  part  555, 
subpart  K.  Accordingly,  persons  who 
have  been  acquiring  explosive  materials, 
even  on  an  infrequent  basis,  should 
already  have  proper  explosives  storage 
facilities.  However,  because  the  Safe 
Explosives  Act  brings  previously 
nonlicensed/nonpermitted  infrequent 
users  of  explosive  materials  under 
ATF's  oversight  and  mandates  that  ATF 
verily  the  storage  facilities  of  all 
licensees  and  permittees,  certain 
persons  may  need  to  obtain  an 
appropriate  explosives  storage 
magazine.  Because  infrequent  users  of 
explosive  materials  will  not  likely  be 
storing  large  quantities  of  explosive 
materials,  ATF  believes  that  such  users 
will  acquire  indoor  explosives  storage 
magazines.  Quantity  restrictions  for 
indoor  storage  of  explosive  materials  are 
limited  to  50  pounds.  The  cost  of  indoor 
explosives  storage  magazines  that  meet 
the  regulatory  requirements  of  part  555, 
subpart  K  is  approximately  $300. 
However,  because  the  requirement  to 
properly  store  explosive  materials  is  a 
pre-existing  requirement  for  all  persons, 
whether  a  licensee  or  permittee  or  a 
nonlicensed/nonpermitted  person,  this 
cost  does  not  result  from  the  Act  and 
this  rule. 

Ui.  Similar  process  for  explosives 
transactions  under  existing  regulations 
and  new  regulations.  ATF  regulations 
already  require  that  nonlicensee/ 
nonpermittee  purchasers  complete  a 
transaction  record  requiring,  among 
other  things,  that  purchasers  provide 
their  names,  addresses,  appropriate 
identifying  information,  and  a 
certification  that  they  are  not  prohibited 


from  receiving  explosive  materials.  The 
distributor  is  required  to  verify  the 
identify  of  the  purchaser,  and  indicate 
on  the  transaction  record  the  quantity 
and  type  of  explosive  materials 
distributed  to  the  purchaser.  This  record 
is  completed  each  time  a  seller 
distributes  explosive  materials  to  a 
nonlicensee/nonpermittee. 

This  rule  will  require  the  same  basic 
information  before  a  purchaser  may  be 
issued  a  "limited  permit"  and  the  six 
Intrastate  Piurhase  of  Explosives 
Coupons  (IPECs).  This  rule  continues 
the  requirement  that  a  distributor 
complete  a  form  prior  to  distribution  of 
explosive  materials.  However,  much  of 
the  information  required  by  the  form  is 
listed  on  the  IPEC  that  will  be  affixed  to 
the  transaction  record.  This  change  will 
not  result  in  significant  costs. 
•     iV.  Additional  cost  f)f  compliance  for 
licensees  and  holders  of  user  permits. 
There  are  approximately  8,600  persons 
holding  explosives  licenses  and  user 
permits  as  of  the  date  of  this  interim 
rule.  Upon  the  first  renewal  of  such 
licenses  and  permits  on  and  after  May 
24,  2003,  the  holders  must  comply  with 
the  new  photograph  and  fingerprint 
requirements  of  the  Act.  Each  renewal 
application  must  also  include  a 
completed  Form  5400.28  for  each 
employee  possessor.  Assuming  three  to 
five  responsible  persons  per  licensee/ 
permittee  and  three  to  five  employee 
possessors  for  same,  the  additional 
estimated  cost  of  compliance  would  be 
as  follows: 
Time  to  complete  Form  5400.28—8,600 

X  5  X  $14  (mean  hourly  wage  for 

blue  collar  worker)  =  $602,000. 
Photographs  for  responsible  persons — 

8,600  X  5  X  $1.50  =  $64,500. 
Fingerprints  for  responsible  persons — 

8,600  X  5  X  $10  =  $430,000. 
Fingerprints  for  employees — 430  x  $10 

=  $4,300. 
Accordingly,  this  interim  rule  will 
result  in  a  cost  to  persons  currenUy 
holding  a  license  or  permit  of 
approximately  $1,100,800. 

2.  Benefits 

The  Act  and  this  rule  provide 
important  benefits  in  public  security 
and  safefy.  The  Act  mandates  ATF  to 
perform  background  checks  of  persons 
and  business  entities  to  ensure  that 
responsible  persons  and  employee 
possessors  of  explosive  materials  are  not 
prohibited  from  shipping,  transporting, 
receiving,  or  possessing  explosive 
materials.  This  mandate  enables  ATF  to 
determine  whether  a  person  is  subject  to 
an  explosives  disability  before  such 
person  may  obtain  explosive  materials. 
Thus,  the  Act  as  implemented  by  this 
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rule  provides  preventative  tools  to 
increase  public  safety  and  security. 
Moreover,  the  required  background 
checks  may  help  to  ensure  that  would- 
be  terrorists  are  not  permitted  to  obtain 
explosive  materials  for  illicit  use. 

Prior  to  enactment,  ATF  did  not  have 
the  authority  to  verify  that  persons, 
except  licensees  and  permittees, 
properly  stored  explosive  materials.  The 
Act  requires  that  all  persons  who  wish 
to  acquire  explosive  materials  obtain,  at 
minimum,  a  "limited  permit,"  and  that 
ATF  verify  the  storage  facilities  of  all 
licensees  and  permittees.  This  mandate 
authorizes  ATF  to  verify  that  explosive 
materials  are  securely  stored  and  that 
storage  of  explosive  materials  does  not 
pose  a  threat  to  public  safety. 

3.  Assessment 

The  public  secuiity  and  safety 
benefits  of  this  rulb  outweigh  its  costs. 
As  stated  above,  the  costs  are  minimal, 
afiject  a  small  sector  of  the  economy,  and 
in  some  cases  represent  pre-existing 
requirements  (e.g.,  storage). 

B.  Executive  Order  13132 

This  regulation  will  not  have  . 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  ATF  has  determined  that 
this  regulation  does  not  have  sufBcient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement. 

C.  Executive  Orde^  12988:  Civil  Justice 
Reform 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

D.  Administrative  Procedure  Act  (APA) 

Immediate  implementation  of  this 
rule  as  an  interim  rule  with  provision 
for  post-promulgation  public  comments 
is  based  upon  the  exceptions  found  at 
5  U.S.C.  553(b)(A),  {b)(B),  and  (d).  The 
Safe  Explosives  Act  was  enacted  in 
response  to  the  terrorist  attacks  of 
September  11,  2001.  Its  provisions  close 
niunerous  gaps  in  Federal  law  to 
prevent  the  threat  of  the  use  of 
explosives  in  future  acts  of  terrorism. 
Issuance  of  a  notice  of  proposed 
rulemaking  followed  by  a  comment 
period,  consideration  of  the  comments, 
and  publication  of  a  final  rule  would 
delay  implementation  of  these 
important  security  and  safety 
provisions.  In  addition,  the  effective 
date  for  certain  provisions  of  the  Safe 


Explosives  Act  was  January  24.  2003, 
only  60  days  after  enactment,  with  the 
remaining  provisions  effective  on  May 
24,  2003.  The  explosives  industry  needs 
immediate  guidance  to  comply  with  the 
statute.  For  example,  industry  members 
will  need  to  determine  whether  any  of 
their  employees  are  prohibited  from 
possessing  explosives  under  the  new 
prohibited  person  categories  added  to 
18  U.S.C.  842(i).  In  addition,  the 
explosives  industry,  responsible 
persons,  employees  who  possess 
explosives  in  the  course  of  their 
employment,  and  members  of  the 
general  public  need  immediate  guidance 
on  the  procedures  for  applying  for  relief 
from  explosives  disabilities  under  18 
U.S.C.  845(b).  It  is  also  necessary  to 
provide  immediate  guidance  concerning 
the  limited  permittee  provisions  of  the 
law  to  give  persons  who  may  require 
such  a  permit  time  to  leam  the  new 
requirements  of  the  law,  determine 
whether  they  should  obtain  a  limited 
permit  or  a  user  permit,  and  hie  an 
application  to  avoid  conduct  which  will 
be  unlawful  after  the  applicable 
effective  date. 

The  portion  of  this  interim  rule  that 
reflects  agency  organization,  procedure 
and  practice  is  exempt  under  section 
553(b)(A)  of  the  APA.  With  respect  to 
the  portion  of  this  interim  rule  that 
makes  technical  amendments,  there  is 
good  cause  for  a  finding  that  notice  and 
public  procedure  is  unnecessary  and 
contrary  to  the  public  interest  pursuant 
to  section  553(b)(B)  of  the  APA.  With 
respect  to  the  remainder  of  this  interim 
rule,  there  is  good  cause  for  a  finding 
that  notice  and  public  procedure  is 
impracticable  and  contrary  to  the  public 
interest,  pursuant  to  section  553(b)(B)  of 
the  APA.  The  due  and  timely  execution 
of  the  agency's  responsibilities  in 
implementing  the  Safe  Explosives  Act 
would  be  imavoidably  impeded  by  a 
time-consuming  notice  and  comment 
period.  For  the  reasons  stated  above, 
there  is  also  good  cause  for  a  finding 
that  this  interim  rule  is  exempt  from  the 
effective  date  limitations  under  section 
553(d). 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  an  agency  to 
conduct  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  riilemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  The  Director,  Bureau  of 
Alcohol,  Tobacco.  Firearms  and 


Explosives,  has  reviewed  this  regulation 
and,  by  approving  it,  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
affect  persons  who  hold  a  Federal 
explosives  license  as  a  manufacturer  or 
importer  of,  or  dealer  in,  explosive 
materials.  It  will  also  affect  persons  who 
hold  Federal  user  permits  that  authorize 
them  to  obtain  explosives  in  interstate 
or  foreign  commerce.  Users  include 
farmers,  construction  companies, 
mining  companies,  logging  companies, 
and  hobbyists,  such  as  fireworks  and 
sport  rocketry  enthusiasts.  The  rule  will 
also  affect  infrequent  or  occasional  users 
who  obtain  explosive  materials  within 
their  State  of  residence.  The  foregoing 
would  include  farmers,  construction 
companies,  mining  companies,  logging 
companies,  and  hobbyists,  such  as 
fireworks  and  sport  rocketry 
enthusiasts.  The  rule  will  also  affect 
"responsible  persons"  affiliated  with 
Federal  explosives  licensees  and 
permittees,  as  well  as  employees 
authorized  by  a  licensee  or  permittee  to 
possess  explosive  materials  in  the 
course  of  their  employment.  Finally,  the 
rule  will  affect  individuals  subject  to 
Federal  explosives  disabilities  under  18 
U.S.C.  842(i). 

Although  a  number  of  the  persons 
affected  by  the  rule  may  be  small 
businesses,  many  of  these  businesses 
already  hold  Federal  explosives  licenses 
and  permits  and,  therefore,  the 
economic  impact  upon  these  businesses 
will  not  be  significant.  Moreover,  the 
requirement  for  businesses  to  comply 
with  the  requirements  of  the  rule  is  a 
statutory  mandate  that  ATF  must 
implement.  The  rule  will  improve 
ATF's  service  to  the  explosives  industry 
and  the  general  public  by  setting  forth 
clear  procedures  for  obtaining  a  license 
or  permit  under  the  new  provisions  of 
the  law,  by  setting  forth  definitive 
criteria  for  conducting  background 
checks,  and  by  providing  a  thorough 
description  of  the  reUef  from  disabilities 
provisions  of  18  U.S.C.  845(b).  The 
obligations  placed  on  limited  permittees 
under  the  provisions  of  the  interim  rule 
are  only  those  necessary  to  ensure  that 
such  persons  are  not  prohibited  from 
possessing  explosives  and  to  limit  their 
access  to  explosives  in  accordance  with 
the  restrictions  in  the  law.  The  rule  has 
been  drafted  to  impose  as  few  obstacles 
as  possible  to  the  acquisition  of 
explosive  materials  by  these  infrequent, 
intrastate  users. 

F.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
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Business  Regidatory  Enforcement 
Fiiimess  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adversa  effects  on 
competition,  employment,  investment, 
innovation,  or  on  the  ability  of  United 
States-based  companies  to  compete  with 
foreign-based  companies  in  domestic 
and  export  markets. 

G.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year,  and  it  jvill  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

H.  Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  this  regulation 
have  been  reviewed  under  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j))  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget    ' 
(OMB)  under  the  following  control 
numbers:  1140-0030,  1140-0073, 1140- 
0074,  1140-0075,  1140-0076,  1140- 
0077,  1140-0078,  1140-0079,  1140- 
0080,  1140-0081, 1140-0082,  and  1140- 
0083.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  collections  of  information  in  this 
regulation  are  in  27  CFR  555.33,  555.34, 
555.41,  555.45,  555.49,  555.54,  555.57. 
555.103.  555.105,  555.110,  555.125, 
555.126,  and  555.142. 

This  information  is  required  to  ensure 
compliance  with  the  provisions  of  the 
Safe  Explosives  Act,  Title  XI,  Subtitle  C 
of  Public  Law  107-296.  The  collections 
of  information  are  mandatory.  The 
likely  respondents  are  individuals  and 
businesses. 

As  indicated,  the  collections  of 
information  contained  in  this  interim 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 


Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Justice,  Bureau  of 
Alcohol,  Tobacco,  Firearms  and 
Explosives,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC, 
20503,  with  copies  to  the  Chief, 
Document  Services  Branch,  Room  3110, 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives,  650  Massachusetts 
Avenue,  NW.,  Washington.  DC  20226. 
Comments  are  specifically  requested 
concerning: 

•  Whether  the  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  function  of  the 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives,  including  whether  the 
information  will  have  practical  utility; 

•  The  accuracy  of  the  estimated 
burden  associated  with  the  collections 
of  information  (see  below); 

•  How  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected  may 
be  enhanced;  and 

•  How  the  burden  of  complying  with 
the  collections  of  information  may  be 
minimized,  including  through  the 
application  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

With  respect  to  §  555.33: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  1,000  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  2  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  500. 

Estimated  annual  frequency  of 
responses:!. 

With  respect  to  §555.34: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  264  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  .33  hours  (20  minutes). 

Estimated  number  of  respondents 
and/or  recordkeepers:  800. 

Estimated  annual  frequency  of 
responses:  1. 

With  respect  to  §§  555.41  and  555.45: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  2,000  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  30  seconds. 

Estimated  number  of  respondents 
and/or  recordkeepers:  40,000. 

Estimated  annual  frequency  of 
responses:  6. 

With  respect  to  §  555.49: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  416  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  30  seconds. 

Estimated  number  of  respondents 
and/or  recordkeepers:  50,000. 


Estimated  armual  frequency  of 
responses:  1. 

With  respect  to  §  555.54: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  170  hours. 

Estimated  average  annual  burden 
hours-per  respondent  and/or 
recordkeeper:  .17  hours  (10  minutes). 

Estimated  number  of  respondents 
and/or  recordkeepers:  1,000. 

Estimated  annual  frequency  of 
responses:  1 . 

With  respect  to  §  555.57: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  100.000  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  1  hour. 

Estimated  number  of  respondents 
and/or  recordkeepers:  50,000. 

Estimated prmual  frequency  of 
responses:  2.. 

With  respect  to  §  555.103: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  25,000  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  .5  hours  (30  minutes). 

Estimated  number  of  respondents 
and/or  recordkeepers:  50,000. 

Estimated  annual  frequency  of 
responses:  1. 

With  respect  to  §  555.105: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  25,000  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  .5  hours  (30  minutes). 

Estimated  number  of  respondents 
and/or  recordkeepers:  50,000. 

Estimated  annual  frequency  of 
responses:  1 . 

With  respect  to  §  555.1 10: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  1 ,1 75  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  .5  hours  (30  minutes). 

Estimated  number  of  respondents 
and/or  recordkeepers:  2.350. 

Estimated  annual  frequency  of 
responses:  1. 

With  respect  to  §  555.126: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  12.000  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  .08  hours  (5  minutes). 

Estimated  number  of  respondents 
and/or  recordkeepers:  5.000. 

Estimated  annual  frequency  of 
responses:  300. 

With  respect  to  §  555.142: 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  1  hour. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  .02  hours  (1  minute). 

Estimated  number  of  respondents 
and/or  recordkeepers:  50. 
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Estimated  annual  frequency  of 
responses:  1 . 

Public  Participation 

ATF  is  requesting  comments  on  the 
interim  regulations  from  all  interested 
persons.  ATF  is  also  specifically 
requesting  comments  on  the  clarity  of 
this  interim  rule  and  how  it  may  be 
made  easier  to  understand. 

Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  afssurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  that  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

You  may  submit  written  comments  by 
facsimile  transmission  to  (202)  927- 
8525.  Facsimile  comments  must: 

•  Be  legible; 

•  Reference  this  document  number; 

•  Be8'/-"x  11"  in  size;' 

•  Contain  a  legible  written  signature; 
and 

•  Be  not  more  than  five  pages  long. 
ATF  will  not  acknowledge  receipt  of 

facsimile  transmissions.  ATF  will  treat 
facsimile  transmissions  as  originals. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  is  necessary. 

Disclosure 

Copies  of  this  interim  rule  and  the 
comments  received  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at:  ATF 
Reference  Library,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  telephone  (202) 
927-7890. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  the  Federal 
Register  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 


Drafting  Information 

The  author  of  this  document  is  James 
P.  Ficaretta;  Firearms,  Explosives  and 
Arson;  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives. 

List  of  Subjects  in  27CFR  Part  555 

Administrative  practice  and 
procedure,  Authprity  delegations. 
Customs  duties  and  inspection. 
Explosives,  Hazardous  materials. 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements.  Safety, 
Security  measures.  Seizures  and 
forfeitures.  Transportation,  and 
Warehouses. 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble.  27  CFR  Part  555.  is  amended 
as  follows: 

PART  55S-COMMERCE  IN 
EXPLOSIVES 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  555  continues  to  read 
as  follows: 

Authority:  18  U.S.C.  847. 

"    Par.  2.  Section  555.1  is  amended  by 
revising  paragraphs  (a)  and  (b)(3)  to  read 
as  follows: 

§  555.1    Scope  of  regulations. 

(a)  In  general.  The  regulations 
contained  in  this  part  relate  to 
commerce  in  explosives  and  implement 
Title  XI.  Regulation  of  Explosives  (18 
U.S.C.  Chapter  40;  84  Stat.  952),  of  the 
Organized  Crime  Control  Act  of  1970 
(84  Stat.  922).  Pub.  L.  103-322  (108  Stat. 
1796).  Pub.  L.  104-132  (110  Stat.  1214). 
and  Pub.  L.  107-296  (116  Stat.  2135). 

(b)  *   •   * 

(3)  The  issuance  of  permits; 
*        »        *        •        * 

Par.  3.  Section  555.11  is  amended  by 
revising  the  definitions  for  "ATF 
officer."  "Bureau."  "Director."  and 
"Permittee"  and  by  adding  new 
definitions  for  the  terms  "Adjudicated 
as  a  mental  defective."  "Alien." 
"Appropriate  identifying  information." 
"ATF."  "Committed  to  a  mental 
institution."  "Common  or  contract 
carrier."  "Controlled  substance," 
"Discharged  under  dishonorable 
conditions,"  "Identification  document." 
"Limited  permit."  "Mental  institution." 
"Renounced  U.S.  citizenship." 
"Responsible  person."  and  "Unlawful 
user  of  or  addicted  to  any  controlled 
substance"  to  read  as  follows: 

§  555.1 1    Meaning  of  term*. 

***** 

Adjudicated  as  a  mental  defective,  (a) 
A  determination  by  a  court,  board, 


commission,  or  other  lawful  authority 
that  a  person,  as  a  result  of  marked 
subnormal  intelligence,  or  mental 
illness,  incompetency,  condition,  or 
disease: 

(1)  Is  a  danger  to  himself  or  to  others; 
or 

(2)  Lacks  the  mental  capacity  to 
contract  or  manage  his  own  affairs. 

(b)  The  term  "will  include — 

(1)  A  finding  of  insanity  by  a  court  in 
a  criminal  case;  and 

(2)  Those  persons  found  incompetent 
to  stand  trial  or  found  not  guilty  by 
reason  of  lack  of  mental  responsibility 
by  any  court  or  pursuant  to  articles  50a 
and  76b  of  the  Uniform  Code  of  Military 
Justice,  10  U.S.C.  850a,  876b. 

Alien.  Any  person  who  is  not  a  citizen 
or  national  of  the  United  States. 
***** 

Appropriate  identifying  information. 
The  term  means,  in  relation  to  an 
individual: 

(a)  The  full  name,  date  of  birth,  place 
of  birth,  sex,  race,  street  address.  State 
of  residence,  telephone  numbers  (home 
and  work),  country  or  countries  of 
citizenship,  and  position  at  the 
employer's  business  or  operations  of 
responsible  persons  and  employees 
authorized  to  possess  explosive 
materials; 

(b)  The  business  name,  address,  and 
license  or  permit  number  with  which 
the  responsible  person  or  employee  is 
affiliated; 

(c)  If  an  alien.  INS-issued  alien 
number  or  admission  number;  and 

(d)  Social  security  number,  as 
optional  information  (this  information  is 

jiot  required  but  is  helpful  in  avoiding 
misidentification  when  a  background 
check  is  conducted). 
***** 

ATF.  (a)  Prior  to  January  24,  2003. 
The  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Department  of  the  Treasury, 
Washington,  DC. 

(h)  On  and  after  January  24.  2003.  The 
Bureau  of  Alcohol.  Tobacco.  Firearms 
and  Explosives,  Department  of  Justice, 
Washington,  DC. 

ATF  officer,  (a)  Prior  to  January  24, 
2003.  An  officer  or  employee  of  the 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  authorized  to  perform 
any  function  relating  to  the 
administration  or  enforcement  of  this 
part. 

(b)  On  and  after  January  24,  2003.  An 
officer  or  employee  of  the  Bureau  of 
Alcohol,  Tobacco,  Firearms  and 
Explosives  (ATF)  authorized  to  perform 
any  function  relating  to  the 
administration  or  enforcement  of  this 
part. 
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Bureau,  (a)  Prior  to  January  24,  2003. 
The  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Department  of  the  Treasiuy , 
Washington,  DC. 

(b)  On  and  after  January  24,  2003.  The 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives,  Department  of  Justice, 
Washington,  DC. 
***** 

Committed  to  a  mental  institution.  A 
formal  commitment  of  a  person  to  a 
mental  institution  by  a  court,  board, 
commission,  or  other  lawful  authority. 
The  term  includes  a  conunitment  to  a 
mental  institution  involuntarily.  The 
term  includes  commitment  for  mental 
defectiveness  or  mental  illness.  It  also 
includes  commitments  for  other 
reasons,  such  as  for  drug  use.  The  term 
does  not  include  a  person  in  a  mental 
institution  for  observation  or  a 
voluntary  admission  to  a  mental 
institution. 

Common  or  contract  carrier.  Any 
individual  or  organization  engaged  in 
the  business  of  transporting  passengers 
or  goods. 
***** 

Controlled  substance.  A  drug  or  other 
substance,  or  immediate  precursor,  as 
defined  in  section  102  of  the  Controlled 
Substances  Act,  21  U.S.C.  802.  The  term 
includes,  but  is  not  limited  to, 
marijuana,  depressants,  stimulants,  and 
narcotic  drugs.  The  term  does  not 
include  distilled  spirits,  wine,  malt 
beverages,  or  tobacco,  as  those  terms  are 
defined  or  used  in  Subtitle  E  of  the 
Internal  Revenue  Code  of  1986,  as 
amended. 
***** 

Director,  (a)  Prior  to  January  24,  2003. 
The  Director,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  Department  of 
the  Treasury,  Washington,  DC. 

(b)  On  and  after  January  24,  2003.  The 
Director,  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives,  Department  of 
Justice,  Washington,  DC. 

Discharged  under  dishonorable 
conditions.  Separation  from  the  U.S. 
Armed  Forces  resulting  from  a 
dishonorable  discharge  or  dismissal 
adjudged  by  general  court-martial.  The 
term  does  not  include  any  separation 
from  the  Armed  Forces  resulting  from 
any  other  discharge,  e.g.,  a  bad  conduct 
discharge. 
***** 

Identification  document.  A  document 
containing  the  name,  residence  address, 
date  of  birth,  and  photograph  of  the 
holder  and  which  was  made  or  issued 
by  or  under  the  authority  of  the  United 
States  Government,  a  State,  political 
subdivision  of  a  State,  a  foreign  ^ 
government,  a  political  subdivision  of  a 
foreign  government,  an  international 


governmental  or  an  international  quasi- 
governmental  organization  which,  when 
completed  with  information  concerning 
a  particular  individual,  is  of  a  type 
intended  or  commonly  accepted  for  the 
purpose  of  identification  of  individuals. 
***** 

Limited  permit.  A  permit  issued  to  a 
person  authorizing  him  to  receive  for 
his  use  explosive  materials  from  a 
licensee  or  permittee  in  his  state  of 
residence  on  no  more  than  6  occasions 
during  the  12-month  period  in  which 
the  permit  is  valid.  A  limited  permit 
does  not  authorize  the  receipt  or 
transportation  of  explosive  materials  in 
interstate  or  foreign  commerce. 
***** 

Mental  institution.  Includes  mental 
health  facilities,  mental  hospitals, 
sanitariiuns,  psychiatric  facilities,  and 
other  facilities  that  provide  diagnoses  by 
licensed  professionals  of  mentd 
retardation  or  mental  illness,  including 
a  psychiatric  ward  in  a  general  hospital. 
***** 

Permittee.  Any  user  of  explosives  for 
a  lawful  purpose  who  has  obtained 
either  a  user  permit  or  a  limited  permit 
under  this  part. 

***** 

Renounced  U.S.  citizenship,  (a)  A 
person  has  renounced  his  U.S. 
citizenship  if  the  person,  having  been  a 
citizen  of  the  United  States,  has 
renounced  citizenship  either — 

(1)  Before  a  diplomatic  or  consular 
officer  of  the  United  States  in  a  foreign 
state  pursuant  to  8  U.S.C.  1481(a)(5);  or 

(2)  Before  an  officer  designated  by  the 
Attorney  General  when  the  United 
States  is  in  a  state  of  war  pursuant  to  8 
U.S.C.  1481(a)(6). 

(b)  The  term  will  not  include  any 
renimciation  of  citizenship  that  has 
been  reversed  as- a  residt  of 
administrative  or  judicial  appeal. 

Responsible  person.  An  individual 
who  has  the  power  to  direct  the 
management  and  policies  of  the 
applicant  pertaining  to  explosive 
materials.  Generally,  the  term  includes 
partners,  sole  proprietors,  site  managers, 
corporate  officers  and  directors,  and 
majority  shareholders. 
***** 

Unlawful  user  of  or  addicted  to  any 
controlled  substance.  A  person  who 
uses  a  controlled  substance  and  has  lost 
the  power  of  self-control  with  reference 
to  the  use'of  a  controlled  substance;  and 
smy  person  who  is  a  current  user  of  a 
controlled  substance  in  a  maimer  other 
than  as  prescribed  by  a  licensed 
physician.  Such  use  is  not  limited  to  the 
use  of  drugs  on  a  particular  day,  or 
within  a  matter  of  days  or  weeks  before 
possession  of  the  explosive  materials. 


but  rather  that  the  unlawful  use  has 
occurred  recently  enough  to  indicate 
that  the  individual  is  actively  engaged 
in  such  conduct.  A  person  may  be  an 
unlawful  current  user  of  a  controlled 
substance  even  though  the  substance  is 
not  being  used  at  the  precise  time  the 
person  seeks  to  acquire  explosive 
materials  or  receives  or  possesses 
explosive  materials.  An  inference  of 
ciurent  use  may  be  drawn  from 
evidence  of  a  recent  use  or  possession 
of  a  controlled  substance  or  a  pattern  of 
use  or  possession  that  reasonably  covers 
the  present  lime,  e.g.,  a  conviction  for 
use  or  possession  of  a  controlled 
substance  within  the  past  year;  multiple 
arrests  for  such  offenses  within  the  past 
5  years  if  the  most  recent  arrest  occurred 
within  the  past  year;  or  persons  found 
through  a  drug  test  to  use  a  controlled 
substance  unlawfully,  provided  that  the 
test  was  administered  within  the  past 
year.  For  a  ciurent  or  former  member  of 
the  Armed  Forces,  an  inference  of 
ciurent  use  may  be  drawn  from  recent 
disciplinary  or  other  administrative 
action  based  on  confirmed  drug  use. 
e.g.,  court-martial  conviction, 
nonjudicial  punishment,  or  an 
administrative  discheirge  based  on  drug 
use  or  drug  rehabilitation  failure. 
***** 

Par.  4.  Section  555.24  is  revised  to 
read  as  follows: 

§  555.24    Right  of  entry  and  examination. 

(a)  Any  ATF  officer  may  enter  during 
business  hours  the  premises,  including 
places  of  storage,  of  any  licensee  or 
holder  of  a  user  permit  for  the  purpose 
of  inspecting  or  examining  any  records 
or  documents  required  to  be  kept  under 
this  part,  and  any  facilities  in  which 
explosive  materials  are  kept  or  stored. 

(b)  Any  ATF  officer  may  inspect  the 
places  of  storage  for  explosive  materials 
of  an  applicant  for  a  limited  permit  or, 
in  the  case  of  a  holder  of  a  limited 
permit,  at  the  time  of  renewal  of  such 
permit. 

(c)  The  provisions  of  paragraph  (b)  of 
this  section  do  not  apply  to  an  applicant 
for  the  renewal  of  a  limited  permit  if  an 
ATF  officer  has,  within  the  preceding  3 
years,  verified  by  inspection  that  the 
applicant's  place  of  storage  for  explosive 
materials  meets  the  requirements  of 
subpart  K  of  this  part. 

Par.  5.  Section  555.26  is  revised  to 
read  as  follows: 

§  555.26    Prohibited  shipment, 
transportation,  receipt,  possession,  or 
distribution  of  explosive  matarials. 

(a)  General.  No  person,  other  than  a 
licensee  or  permittee  knowingly  may 
transport,  ship,  cause  to  be  transported, 
or  receive  any  explosive  materials: 
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Provided.  That  the  provisions  of  this 
paragraph  (a)  do  not  apply  to  the  lawful 
purchase  by  a  nonlicensee  or 
nonpermittee  of  commercially 
manufactured  black  powder  in 
quantities  not  to  exceed  50  pounds,  if 
the  black  powder  is  intended  to  be  used 
solely  for  sporting,  recreational,  or 
cultural  purposes  in  antique  firearms  as 
defined  in  18  U.S.C.  921{a)(16),  or  in 
antique  devices  as  exempted  from  the 
term  "destructive  device"  in  18  U.S.C. 
921(a)(4). 

(b)  Holders  of  a  limited  permit.  No 
person  who  is  a  holder  of  a  limited 
permit  may— ^ 

(1)  Transport,  ship,  cause  to  be 
transported,  or  receive  in  interstate  or 
foreign  commerce  any  explosive 
materials', 

(2)  Receive  explosive  materials  from  a 
licensee  or  permittee,  whose  premises 
are  located  outside  the  State  of 
residence  of  the  limited  permit  holder; 
or 

(3)  Receive  explosive  materials  on 
more  than  6  separate  occasions,  during 
the  period  of  the^jermit,  from  one  or 
more  licensees  or  permittees  whose 
premises  are  located  within  the  State  of 
residence  of  the  limited  permit  holder. 
(See  §  555.105(b)  for  the  definition  of  "6 
separate  occasions.") 

(c)  Possession  by  prohibited  persons. 
No  person  may  ship  or  transport  any 
explosive  matbrial  in  or  affecting 
interstate  or  foreign  commerce  or 
receive  or  possess  any  explosive 
materials  which  have  been  shipped  or 
transported  in  or  affecting  interstate  or 
foreign  commerce  who: 

(1)  Is  under  indictment  or  information 
for,  or  who  has  been  convicted  in  any 
court  of,  a  crime  punishable  by 
imprisonment  for  a  term  exceeding  one 
year; 

(2)  Is  a  fugitive  from  justice; 

(3)  Is  an  unlawful  user  of  or  addicted 
to  any  controlled  substance  (as  defined 
in  section  102  of  the  Controlled 
Substances  Act  (21  "U.S.C.  802)  and 
§555.11); 

(4)  Has  been  adjudicated  as  a  mental 
defective' or  has  been  committed  to  a 
mental  institution; 

(5)  Is  an  alien,  other  than  an  alien 
who — 

(i)  Is  lawfully  admitted  for  permanent 
residence  (as  that  term  is  defined  in 
section  101(a)(20)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1101));  or 

(ii)  Is  in  lawful  nonimmigrant  status, 
is  a  refugee  admitted  under  section  207 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1157),  or  is  in  asylum  status 
under  section  208  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1158). 
and — 


(A)  Is  a  foreign  law  enforcement 
officer  of  a  friendly  foreign  government, 
as  determined  by  the  Attorney  General 
in  consultation  with  the  Secretary  of 
State,  entering  the  United  States  on 
official  law  enforcement  business,  and 
the  shipping,  transporting,  possession, 
or  receipt  of  explosive  materials  is  in 
furtherance  of  this  official  law 
enforcement  business; 

(B)  Is  a  person  having  the  power  to 
direct  or  cause  the  direction  of  the 
management  and  policies  of  a 
corporation,  partnership,  or  association 
licensed  pursuant  to  section  843(a)  of 
the  Act,  and  the  shipping,  transporting, 
possession,  or  receipt  of  explosive 
materials  is  in  furtherance  of  such 
power; 

(C)  Is  a  member  of  a  North  Atlantic 
Treaty  Organization  (NATO)  or  other 
friendly  foreign  military  force,  as 
determined  by  the  Attorney  General  in 
consultation  with  the  Secretary  of 
Defense,  (whether  or  not  admitted  in  a 
nonimmigrant  status)  who  is  present  in 
the  United  States  under  military  orders 
for  training  or  other  military  piupose 
authorized  by  the  United  States,  and  the 
shipping,  transporting,  possession,  or 
receipt  of  explosive  materials  is  in 
furtherance  of  the  military  purpose;  or 

(D)  Is  lawfully  present  in  the  United 
States  in  cooperation  with  the  Director 
of  Central  Intelligence,  and  the 
shipment,  transportation,  receipt,  or 
possession  of  the  explosive  materials  is 
in  furtherance  of  such  cooperation; 

(6)  Has  been  discharged  from  the 
armed  forces  under  dishonorable 
conditions;  or 

(7)  Having  been  a  citizen  of  the 
United  States,  has  renounced 
citizenship. 

(d)  Distribution  to  prohibited  persons. 
No  person  may  knowingly  distribute 
explosive  materials  to  any  individual 
who: 

(1)  Is  under  twenty-one  years  of  age; 

(2)  Is  under  indictment  or  information 
for,  or  who  has  been  convicted  in  any 
court  of,  a  crime  punishable  by 
imprisonment  for  a  term  exceeding  one 
year; 

(3)  Is  a  fugitive  from  justice;  - 

(4)  Is  an  unlawful  user  of  or  addicted 
to  any  controlled  substance  (as  defined 
in  section  102  of  the  Controlled 
Substances  Act  (21  U.S.C.  802)  and 
§555.11); 

(5)  Has  been  adjudicated  as  a  mental 
defective  or  has  been  committed  to  a 
mental  institution; 

(6)  Is  an  alien,  other  than  an  alien 
who — 

(i)  Is  lawfully  admitted  for  permanent 
residence  (as  that  term  is  defined  in 
section  101(a)(20)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1101)):  or 


(ii)  Is  in  lawful  noninunigrant  status, 
is  a  refugee  admitted  under  section  207 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1157),  or  is  in  asylum  status 
imder  section  208  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1 1 58). 
and — 

(A)  Is  a  foreign  law  enforcement 
officer  of  a  friendly  foreign  government, 
as  determined  by  the  Attorney  General 
in  consultation  with  the  Secretary  of 
State,  entering  the  United  States  on 
official  law  enforcement  business,  and 
the  shipping,  transporting,  possession, 
or  receipt  of  explosive  materials  is  in 
furtherance  of  this  official  law 
enforcement  business; 

(B)  Is  a  person  having  the  power  to 
direct  or  cause  the  direction  of  the 
management  and  policies  of  a 
corporation,  partnership,  or  association 
licensed  pursuant  to  section  843(a)  of 
the  Act,  and  the  shipping,  transporting, 
possession,  or  receipt  of  explosive 
materials  is  in  furtherance  of  such 


power; 

(C)  Is  a  member  of  a  North  Atlantic 
Treaty  Organization  (NATO)  or  other 
friendly  foreign  military  force,  as 
determined  by  the  Attorney  General  in 
consultation  with  the  Secretary  of 
Defense,  (whether  or  not  admitted  in  a 
nonimmigrant  status)  who  is  present  in 
the  United  States  under  military  orders 
for  training  or  other  military  purpose 
authorized  by  the  United  States,  and  the 
shipping,  transporting,  possession,  or 
receipt  of  explosive  materials  is  in 
furtherance  of  the  military  purpose;  or 

(D)  Is  lawfully  present  in  the  United 
States  in  cooperation  with  the  Director 
of  Central  Intelligence,  and  the 
shipment,  transportation,  receipt,  or 
possession  of  the  explosive  materials  is 
in  furtherance  of  such  cooperation; 

(7)  Has  been  discharged  from  the 
armed  forces  under  dishonorable 
conditions;  or 

(8)  Having  been  a  citizen  of  the 
United  States,  has  renounced 
citizenship. 

(e)  See  §  555.180  for  regulations 
concerning  the  prohibited  manufacture, 
importation,  exportation,  shipment, 
transportation,  receipt,  transfer,  or 
possession  of  plastic  explosives  that  do 
not  contain  a  detection  agent. 

Par.  6.  Section  555.27  is  revised  to 
read  as  follows: 

§555.27    Out-of-Stat»  disposition  Of 
explosive  materials. 

(a)  No  nonlicensee  or  nonpermittee 
may  distribute  any  explosive  materials 
to  any  other  nonlicensee  or 
nonpermittee  who  the  distributor  knows 
or  who  has  reasonable  cause  to  believe 
does  not  reside  in  the  State  in  which  the 
distributor  resides. 
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(b)  The  provisions  of  this  section  do 
not  apply  on  and  after  May  24.  2003. 

Par.  7.  Section  555.33  is  added  to 
subpart  C  to  read  as  follows: 

§  555^    Background  checks  and 
clearances  (effective  May  24, 2003). 

(a)  Background  checks.  (1)  If  the 
Director  receives  from  a  licensee  or 
permittee  the  names  and  appropriate 
identifying  information  of  responsible 
persons  and  employees  who  will  be 
authorized  by  the  employer  to  possess 
explosive  materials  in  the  course  of 
employment  with  the  employer,  the 
Director  will  conduct  a  backgroimd 
check  in  accordance  with  this  section. 

(2)  The  Director  will  determine 
whether  the  responsible  person  or 
employee  is  one  of  the  persons 
described  in  any  paragraph  of  section 
842(i)  of  the  Act  (see  §  555.26).  In 
making  such  determination,  the  Director 
may  take  into  accoimt  a  letter  or 
document  issued  under  paragraph  (a)(3) 
of  this  section. 

(3){i)  If  the  Director  determines  that 
the  responsible  person  or  the  employee 
is  not  one  of  the  persons  described  in 
any  paragraph  of  section  84  2  (i)  of  the 
Act  (see  §  555.26).  the  Director  will 
notify  the  employer  in  writing  or 
electronically  of  the  determination  and 
issue,  to  the  responsible  person  or 
employee,  as  the  case  may  be,  a  letters 
of  clearance  which  confirms  the 
determination. 

(ii)  If  the  Director  determines  that  the 
responsible  person  or  employee  is  one 
of  the  persons  described  in  any 
paragraph  of  section  842(i)^  of  the  Act 
(see  §  555.26),  ATF  will  notify  the 
employer  in  writing  or  electronically  of 
the  determination  and  issue  to  the 
responsible  person  or  the  employee,  as 
the  case  may  be,  a  document  that 
confirms  the  determination;  explains 
the  grounds  for  the  determination; 
provides  information  on  how  the 
disability  may  be  relieved;  and  explains 
how  the  determination  may  be 
appealed.  The  employer  will  retain  the 
notification  as  part  of  his  permanent 
records  in  accordance  with  §  555.121. 
The  employer  will  take  immediate  steps 
to  remove  the  responsible  person  from 
his  position  directing  the  management 
or  policies  of  the  business  or  operations 
as  they  relate  to  explosive  materials  or, 
as  the  case  may  be,  to  remove  the 
employee  from  a  position  requiring  the 
possession  of  explosive  materials.  Also, 
if  the  employer  has  listed  the  employee 
as  a  person  authorized  to  accept 
delivery  of  explosive  materials,  as 
specified  in  §  555.103  or  §  555.105.  the 
employer  must  remove  the  employee 
frt)m  such  list  and  immediately,  and  in 
no  event  later  than  the  second  business 


day  after  such  change,  notify 
distributors  of  such  change. 

(b)  Appeals  and  correction  of 
erroneous  system  information.  (1)  In 
general.  A  responsible  person  or 
employee  may  challenge  the  adverse 
determination  set  out  in  the  letter  of 
denial,  in  writing  and  within>45  days  of 
issuance  of  the  determination,  by 
directing  his  or  her  challenge  to  the 
basis  for  the  adverse  determination,  or 
to  the  accuracy  of  the  record  upon 
which  the  adverse  determination  is 
based,  to  the  Director.  The  appeal 
request  must  include  appropriate 
documentation  or  record(s)  establishing 
the  legal  and/or  factual  basis  for  the 
challenge.  Any  record  or  docimjent  of  a 
court  or  other  government  entity  or 
official  furnished  in  support  of  an 
appeal  must  be  certified  by  the  court  or 
other  government  entity  or  official  as  a 
true  copy.  In  the  case  of  an  employee, 
or  responsible  person  who  did  not 
submit  fingerprints,  such  appeal  must 
be  accompanied  by  two  properly 
cornpleted  FBI  Forms  FD-258 
(fingerprint  card).  The  Director  will 
advise  the  individual  in  writing  of  his 
decision  and  the  reasons  for  the 
decision. 

(2)  Employees.  The  letter  of  denial, 
among  other  things,  will  advise  an 
employee  who  elects  to  challenge  an 
adverse  determination  to  submit  the 
fingerprint  cards  as  described  above. 
The  employee  also  will  be  advised  of 
the  agency  name  and  address  that 
originated  the  record  containing  the 
information  causing  the  adverse 
determination  ("originating  agency").  At 
that  time,  and  where  appropriate,  an 
employee  is  encouraged  to  apply  to  the 
originating  agency  to  challenge  the 
accuracy  of  the  record(s)  upon  which 
the  denial  is  based.  The  originating 
agency  may  respond  to  the  individual's 
application  by  addressing  the 
individual's  specific  reasons  for  the 
challenge,  and  by  indicating  whether 
additional  information  or  documents  are 
required.  If  the  record  is  corrected  as  a 
result  of  the  application  to  the 
originating  agency,  the  individual  may 
so  notify  ATF  which  will,  in  turn,  verify 
the  record  correction  with  the 
originating  agency  and  take  all 
necessary  steps  to  contact  the  agency 
responsible  for  the  record  system  and 
correct  the  record.  The  employee  may 
provide  to  ATF  additional  and 
appropriate  documentation  or  record(s) 
establishing  the  legal  and/or  factual 
basis  for  the  challenge  to  ATF's  decision 
to  uphold  the  initial  denial.  If  ATF  does 
not  receive  such  additional 
documentation  or  record{s)  within  45 
days  of  the  date  of  the  decision 


upholding  the  initial  denial.  ATF  will 
close  the  appeal. 

(3)  Responsible  persons.  The  letter  of 
denial,  among  other  things,  will  advise 
a  responsible  person  of  the  agency  name 
and  address  which  originated  the  record 
containing  the  information  causing  the 
adverse  determination  ("originating 
agency").  A  responsible  person  who 
elects  to  challenge  the  adverse 
determination,  where  appropriate,  is 
encouraged  to  apply  to  the  originating 
agency  to  challenge  the  accuracy  of  the 
record(s)  upon  which  the  denial  is 
based.  The  originating  agency  may 
respond  to  the  individual's  application 
by  addressing  the  individual's  specific 
reasons  for  the  challenge,  and  by , 
indicating  whether  additional 
information  or  documents  are  required. 
If  the  record  is  corrected  as  a  result  of 
the  application  to  the  originating 
agency,  the  individual  may  so  notify 
ATF  which  will,  in  turn,  verify  the 
record  correction  with  the  originating 
agency  and  take  all  necessary  steps  to 
contact  the  agency  responsible  for  the 
record  system  and  correct  the  record.  A 
responsible  person  may  provide 
additional  dociunentation  or  records  as 
specified  for  employees  in  paragraph 
(b)(2)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1140-0081) 

Par.  8. 'Section  555.34  is  added  to 
subpart  C  to  read  as  follows: 

§  555.34    Replacement  of  stolen  or  lost  ATF 
Form  5400.30  (Intrastate  Purchase  of 
Explosives  Coupon  (IPEC)). 

When  any  Form  5400.30  is  stolen, 
lost,  or  destroyed,  the  person  losing 
possession  will,  upon  discovery  of  the 
theft,  loss,  or  destruction,  immediately, 
but  in  all  cases  before  24  hours  have 
elapsed  since  discovery,  report  the 
matter  to  the  Director  by  telephoning  1- 
888-ATF-BOMB  (nationwide  toll  free 
number).  The  report  will  explain  in 
detail  the  circumstances  of  the  theft, 
loss,  or  destruction  and  will  include  all 
known  facts  that  may  serve  to  identify 
the  document.  Upon  receipt  of  the 
report,  the  Director  will  make  such 
investigation  as  appears  appropriate  and 
may  issue  a  duplicate  document  upon 
such  conditions  as  the  circumstances 
warrant. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1140-0077) 

Par.  9.  Section  555.41  is  revised  to 
read  as  follows:  > 

t 

§555.41    General. 

(a)  Licenses  and  permits  issued  prior 
to  May24.  2003.  (1)  Each  person 
intending  to  engage  in  business  as  an 
importer  or  manufacturer  of,  or  a  dealer  , 
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in,  explosive  materials,  including  black 
powder,  must,  before  commencing 
business,  obtain  the  license  required  by 
this  subpart  for  the  business  to  be 
operated.  Each  person  who  intends  to 
acquire  for  use  explosive  materials  from 
a  licensee  in  a  State  other  than  the  State 
in  which  he  resides,  or  from  a  foreign 
country,  or  who  intends  to  transport 
explosive  materials  in  interstate  or 
foreign  commerce,  must  obtain  a  permit 
under  this  subpart;  except  that  it  is  not 
necessary  to  obtain  a  permit  if  the  user 
intends  to  lawfully  purchase: 

(i)  Explosive  materials  from  a  licensee 
in  a  State  contiguous  to  the  user's  State 
of  residence  and  the  user's  State  of 
residence  has  enacted  legislation, 
currently  in  force,  specifically 
authorizing  a  resident  of  that  State  to 
purchase  explosive  materials  in  a 
contiguous  State;  or 

(ii)  Commercially  manufactured  black 
powder  in  quantities  not  to  exceed  50 
pounds,  intended  to  be  used  solely  for 
sporting,  recreational,  or  cultural 
purposes  in  antique  firearms  or  in 
antique  devices. 

(2)  Each  person  intending  to  engage  in 
business  as  an  explosive  materials 
importer,  manufacturer,  or  dealer  must 
file  an  application,  with  the  required  fee 
(see  §  555.42),  with  ATF  in  accordance 
with  the  instructions  on  the  form  (see 
§  555.45).  A  license  will,  subject  to  law, 
entitle  the  licensee  to  transport,  ship, 
and  receive  explosive  materials  in 
interstate  or  foreign  commerce,  and  to 
engage  in  the  business  specified  by  the 
license,  at  the  location  described  on  the 
license.  A  separate  license  must  be 
obtained  for  each  business  premises  at 
which  the  applicant  is  to  manufacture, 
import,  or  distribute  explosive  materials 
except  under  the  following 
circumstances: 

(i)  A  separate  license  will  not  be 
required  for  storage  facilities  operated 
by  the  licensee  as  an  integral  part  of  one 
business  premises  or  to  cover  a  location 
used  by  the  licensee  solely  for 
maintaining  the  records  required  by  this 
part. 

(ii)  A  separate  license  will  not  be 
required  of  a  licensed  manufacturer 
with  respect  to  his  on-site 
manufacturing. 

(iii)  It  will  not  be  necessary  for  a 
licensed  importer  or  a  licensed 
manufacturer  (for  purposes  of  sale  or 
distribution)  to  also  obtain  a  dealer's 
license  in  order  to  engage  in  business  on 
his  licensed  premises  as  a  dealer  in 
explosive  materials. 

(iv)  A  separate  license  will  not  be 
required  of  licensed  manufactujrers  with 
respect  to  their  on-site  manufacture  of 
theatrical  flash  powder. 


(3)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  each  person 
intending  to  acquire  explosive  materials 
from  a  licensee  in  a  State  other  than  a 
State  in  which  he  resides,  or  from  a 
foreign  country,  or  who  intends  to 
transport  explosive  materials  in 
interstate  of  foreign  commerce,  must  file 
an  application,  with  the  required  fee 
(see  §  555.43),  with  ATF  in  accordance 
with  the  instrudtions  on  the  form  (see 
§  555.45).  A  permit  will,  subject  to  law, 
entitle  the  permittee  to  acquire, 
transport,  ship,  and  receive  in  interstate 
or  foreign  commerce  explosive  materials 
of  the  class  authorized  by  this  permit. 
Only  one  permit  is  required  under  this 
part. 

(b)  Licenses  and  permits  issued  on 
and  after  May  24.  2003.  (1)  In  general. 
(i)  Each  person  intending  to  engage  in 
business  as  an  importer  or  manufacturer 
of,  or  a  dealer  in,  explosive  materials, 
including  black  powder,  must,  before 
commencing  business,  obtain  the 
license  required  by  this  subpart  for  the 
business  to  be  operated. 

(ii)  Each  person  who  intends  to 
acquire  for  use  explosive  materials 
within  the  State  in  which  he  resides  on 
no  more  than  6  separate  occasions 
during  the  12-month  period  in  which 
the  permit  is  valid  must  obtain  a  limited 
permit  under  this  subpart.  (See 
§  555.105(b)  for  definition  of  "6  separate 
occasions.") 

(iii)  Each  person  who  intends  to 
acquire  for  use  explosive  materials  from 
a  licensee  or  permittee  in  a  State  other 
than  the  State  in  which  he  resides,  or 
from  a  foreign  country,  or  who  intends 
to  transport  explosive  materials  in 
interstate  or  foreign  commerce,  or  who 
intends  to  acquire  for  use  explosive 
materials  within  the  State  in  which  he 
resides  on  more  than  6  separate 
occasions  during  a  12-month  period, 
must  obtain  a  user  permit  under  this 
subpart. 

(iv)  It  is  not  necessary  to  obtain  a 
permit  if  the  user  intends  only  to 
lawfully  purchase  commercially 
manufactured  black  powder  in 
quantities  not  to  exceed  50  pounds, 
intended  to  be  used  solely  for  sporting, 
recreational,  or  cultural  purposes  in 
antique  firearms  or  in  antique  devices. 

(2)  Importers,  manufacturers,  and 
dealers.  Each  person  intending  to 
engage  in  business  as  an  explosive 
materials  importer,  manufacturer,  or 
dealer  must  file  an  application,  with  the 
required  fee  (see  §  555.42),  with  ATF  in 
accordance  with  the  instructions  on  the 
form  (see  §  555.45).  A  license  will, 
subject  to  law,  entitle  the  licensee  to 
transport,  ship,  and  receive  explosive 
materials  in  interstate  or  foreign 
commerce,  and  to  engage  in  the 


business  specified  by  the  license,  at  the 
location  described  on  the  license.  A 
separate  license  must  be  obtained  for 
each  business  premises  at  which  the 
applicant  is  to  manufacture,  import,  or  , 
distribute  explosive  materials  except 
under  the  following  circumstances: 

(i)  A  separate  license  will  not  be 
required  for  storage  facilities  operated 
by  the  licensee  as  an  integral  part  of  one 
business  premises  or  to  cover  a  location 
used  by  the  licensee  solely  for 
maintaining  the  records  required  by  this 
part. 

(ii)  A  separate  license  will  not  be 
required  of  a  licensed  manufacturer 
with  respect  to  his  on-site 
manufactiuing. 

(iii)  It  will  not  be  necessary  for  a 
licensed  importer  or  a  licensed 
manufacturer  (for  purposes  of  sale  or 
distribution)  to  also  obtain  a  dealer's 
license  in  order  to  engage  in  business  on 
his  licensed  premises  as  a  dealer  in 
explosive  materials.  No  licensee  will  be 
required  to  obtain  a  user  permit  to 
lawfully  transport,  ship,  or  receive 
explosive  materials  in  interstate  or 
foreign  commerce. 

(iv)  A  separate  license  will  not  be 
required  of  licensed  manufacturers  with 
respect  to  their  on-site  manufacture  of 
theatrical  flash  powder. 

(3)  Users  of  explosive  materials,  (i)  A 
limited  permit  will,  subject  to  law, 
entitle  the  holder  of  such  permit  to 
receive  for  his  use  explosive  materials 
from  a  licensee  or  permittee  in  his  state 
of  residence  on  no  more  than  6  separate 
occasions  during  the  12-month  period 
in  which  the  permit  is  valid.  A  limited 
permit  does  not  authorize  the  receipt  or 
transportation  of  explosive  materials  in 
interstate  or  fofeign  commerce.  Holders 
of  limited  permits  who  need  to  receive 
explosive  materials  on  more  than  6 
separate  occasions  during  a  12-month 
period  must  obtain  a  user  permit  in 
accordance  with  this  subpart. 

(ii)  Each  person  intending  to  acquire 
explosive  materials  from  a  licensee  in  a 
State  other  than  a  State  in  which  he 
resides,  or  from  a  foreign  country,  or 
who  intends  to  transport  explosive 
materials  in  interstate  or  foreign 
commerce,  must  file  an  application  for 
a  user  permit,  with  the  required  fee  (see 
§  555.43),  with  ATF  in  accordance  with 
the  instructions  on  the  form  (see 
§  555.45).  A  user  permit  will,  subject  to 
law,  entitle  the  permittee  to  transport, 
ship,  and  receive  in  interstate  or  foreign 
commerce  explosive  materials  of  the 
class  authorized  by  this  permit.  Only 
one  user  permit  per  person  is  required 
under  this  part,  irrespective  of  the 
number  of  locations  relating  to 
explosive  materials  operated  by  the 
holder  of  the  user  permit. 
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(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1 140- 
0083) 

Par.  10.  Section  555.43  is  revised  to 
read  as  follows: 

§555.43    Permit  fees. 

(a)  Each  applicant  must  pay  a  fee  for 
obtaining  a  permit  as  follows: 

(1)  User— $100  for  a  three-year  period. 

(2)  User-limited  (nonrenewable) — ^$75. 

(3)  Limited — $25  for  a  one-year 
period. 

(b)(1)  Each  applicant  for  renewal  of  a 
user  permit  must  pay  a  fee  of  $50  for  a 
three-year  period. 

(2)  Each  applicant  for  renewal  of  a 
limited  permit  must  pay  a  fee  of  $12  for 
a  one-year  period. 

Par.  11.  Section  555.45  is  amended  by 
adding  a  heading  to  paragraph  (a)  and 
two  new  sentences  at  the  end  of  that 
paragraph;  by  adding  a  heading  to 
paragraph  (b)  and  two  new  sentences  at 
the  end  of  that  paragraph;  by  adding  a 
new  paragraph  (c);  and  by  adding  a 
parenthetical  text  at  the  end  of  the 
section  to  read  as  follows: 

§  555.45    Original  license  or  permit 

(a)  Licenses  issued  prior  to  May  24, 
2003.  *  *   *  The  Chief,  Firearms  and 
Explosives  Licensing  Center,. will  not 
approve  an  application  postmarked  on 
or  after  March  20.  2003,  unless  it  is 
submitted  with  a  Responsible  Person 
Questionnaire,  ATF  Form  5400.28. 
Form  5400.28  must  be  completed  in 
accordance  with  the  instructions  on  the 
form. 

(b)  Permits  issued  prior  to  May  24, 
2003  *   *   *  The  Chief,  firearms  and 
Explosives  Licensing  Center,  will  not 
approve  an  application  postmarked  on 
or  after  March  20,  2003,  unless  it  is 
submitted  with  a  Responsible  Person 
Questionnaire,  ATF  Form  5400.28. 
Form  5400.28  must  be  completed  in 
accordance  with  the  instructions  on  the 
form. 

(c)  Licenses  and  permits  issued  on 
and  after  May  24,  2003.  (1)  License.  Any 
person  who  intends  to  engage  in  the 
business  as  an  importer  of, 
manufacturer  of,  or  dealer  in  explosive 
materials,  or  who  has  not  timely 
submitted  an  application  for  renewal  of 
a  previous  license  issued  under  this 
part,  must  file  an  application  for 
License,  Explosives,  ATF  F  5400.13, 
with  ATF  in  accordance  with  the 
instructions  on  the  form.  ATF  Form 
5400.13  may  be  obtained  by  contacting 
any  ATF  office.  The  application  must: 

(i)  Be  executed  under  the  penalties  of 
perjiuy  and  the  penalties  imposed  by  18 
U.S.C.  844(a); 


(ii)  Include  appropriate  identifying 
u^formation  concerning  each 
responsible  person; 

(iii)  Include  a  photograph  and 
fingerprints  for  each  responsible  person; 

(iv)  Include  the  names  of  and 
appropriate  identifying  information 
regarding  all  employees  who  will  be 
authorized  by  the  applicant  to  possess 
explosive  materials  by  submitting  ATF 
F  5400.28  for  each  employee;  and 

(v)  Include  the  appropriate  fee  in  the 
form  of  money  order  or  check  mad^ 
payable  to  the  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives. 

(2)  User  permit  and  limited  permit. 
Except  as  provided  in  §  555.41(b)(l)(iv), 
any  person  who  intends  to  acquire 
explosive  materials  in  the  State  in 
which  that  person  resides  or  acquire 
explosive  materials  from  a  licensee  or 
holder  of  a  user  permit  in  a  State  other 
than  the  State  in  which  that  person 
resides,  or  from  a  foreign  country,  or 
who  intends  to  transport  explosive 
materials  in  interstate  or  foreign 
commerce,  or  who  has  not  timely 
submitted  an  application  for  renewal  of 
a  previous  permit  issued  imder  this 
part,  must  file  an  application  for  Permit, 
Explosives,  ATF  F  5400.16  or  Permit, 
User  Limited  Display  Fireworks,  ATF  F 
5400.21  with  ATF  in  accordance  with 
the  instructions  on  the  form.  ATF  Form 
5400.16  and  ATF  Form  5400.21  may  be 
obtained  by  contacting  any  ATF  office. 
The  application  must: 

(i)  Be  executed  wider  the  penalties  of 
perjury  and  the  penalties  imposed  by  18 
U.S.C.  844(a); 

(ii)  Include  a  photograph,  fingerprints, 
and  appropriate  identifying  information 
for  each  responsible  person; 

(iii)  Include  the  names  of  and 
appropriate  identifying  information 
regarding  all  employees  who  will  be 
authorized  by  the  applicant  to  possess 
explosive  materials  by  submitting  ATF 
F  5400.28  for  each  employee;  and 

(iv)  Include  the  appropriate  fee  in  the 
form  of  money  order  or  check  made 
payable  to  the  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives. 

(3)  The  Chief,  Firearms  and 
Explosives  Licensing  Center,  will 
conduct  background  checks  on 
responsible  persons  and  employees 
authorized  by  the  applicant  to  possess 
explosive  materials  in  accordance  with 
§  555.33.  If  it  is  determined  that  any 
responsible  person  or  employee  is 
described  in  any  paragraph  of  section 
842(i)  of  the  Act,  the  applicant  must 
submit  an  amended  application 
indicating  removal  or  reassignment  of 
that  person  before  the  license  or  permit 
will  be  issued. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1140-0083) 


Par.  12.  Section  555.49  is  revised  to 
read  as  follows: 

§  555.49    Issuance  of  license  or  permit 
(a)  Issuance  of  license  or  permit  prior 

to  May  24,  2003.  (1)  The  Chief,  Firearms 

and  Explosives  Licensing  Center,  will 

issue  a  license  or  permit  if — 
(i)  A  properly  executed  application 

for  the  license  or  permit  is  received;  and 
(ii)  Through  further  inquiry  or 

investigation,  or  otherwise,  it  is  found 

that  the  applicant  is  entitled  to  the 

license  or  permit. 

(2)  The  Chief,  Firearms  and 
Explosives  Licensing  Center,  will 
approve  a  properly  executed  application 
for  a  license  or  permit,  if: 

(i)  The  applicant  is' 21  years  of  age  or 
over; 

(ii)  The  applicant  (including,  in  the 
case  of  a  corporation,  partnership,  or 
association,  any  individual  possessing, 
directly  or  indirectly,  the  power  to 
direct  or  cause  the  direction  of  the 
management  and  policies  of  the 
corporation,  partnership,  or  association) 
is  not  a  person  to  whom  distribution  of 
explosive  materials  is  prohibited  under 
the  Act; 

(iii)  The  applicant  has  not  willfully 
violated  any  provisions  of  the  Act  or 
this  part; 

(iv)  The  applicant  has  not  knowingly 
withheld  information  or  has  not  made 
any  false  or  fictitious  statement 
intended  or  likely  to  deceive,  in 
coiuiection  with  his  application; 

(v)  The  applicant  has  in  a  State, 
premises  from  which  he  conducts 
business  or  operations  subject  to  license 
or  permit  under  the  Act  or  from  whjch 
he  intends  to  conduct  business  or 
operations; 

(vi)  The  applicant  has  storage  for  the 
class  (as  described  in  §  555.202)  of 
explosive  materials  described  on  the 
application,  unless  he  establishes  to  the 
satisfaction  of  the  Chief,  Firearms  and 
Explosives  Licensing  Center,  that  the 
business  or  operations  to  be  conducted 
will  not  require  the  storage  of  explosive 
materials; 

(vii)  The  applicant  has  certified  in 
writing  that  he  is  familiar  with  and 
luiderstands  all  published  State  laws 
and  local  ordinances  relating  to 
explosive  materials  for  the  location  in 
which  he  intends  to  do  business;  and 

(viii)  The  applicant  for  a  license  has 
submitted  the  certificate  required  by 
section  21  of  the  Federal  Water 
Pollution  .Control  Act,  as  amended  (33 
U.S.C.  1341). 

(3)  The  chief.  Firearms  and 
Explosives  Licensing  Center,  will 
approve  or  the  regional  director 
(compliance)  will  deny  any  application 
for  a  license  or  permit  within  the  45-day 
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period  beginning  on  the  date  a  properly 
executed  application  was  received. 
However,  when  an  applicant  for  license 
or  permit  renewal  is  a  person  who  is, 
under  the  provisions  of  §  555.83  or 
§  555.142.  conducting  business  or 
operations  under  a  previously  issued 
license  or  permit,  action  regarding  the 
application  will  be  held  in  abeyance 
pending  the  completion  of  the 
proceedings  against  the  applicant's 
existing  license  or  permit,  or  renewal 
application,  or  final  action  by  the 
Director  on  an  application  for  relief 
submitted  under  §  555.142,  as  the  case 
may  be. 

(4)  The  license  or  permit  and  one 
copy  will  be  forwarded  to  the  applicant, 
except  that  in  the  case  of  a  user-limited 
permit,  the  original  only  will  be  issued. 

(5)  Each  license  or  permit  will  bear  a 
serial  number  and  this  number  may  be 
assigned  to  the  licensee  or  permittee  to 
whom  issued  for  as  long  as  he  maintains 
continuity  of  renewal  in  the  same 
region. 

(b)  Issuance  of  license  or  permit  on 
and  after  May  24,  2003.  (1)  The  Chief. 
Firearms  and  Explosives  Licensing 
Center,  will  issue  a  license  or  permit  if: 

(i)  A  properly  executed  application 
for  the  license  or  permit  is  received;  and 

(ii)  Through  further  inquiry  or 
investigation,  or  otherwise,  it  is  found 
that  the  applicant  is  entitled  to  the 
license  or  permit. 

(2)  The  Chief,  Firearms  and 
Explosives  Licensing  Center,  will 
approve  a  properly  executed  application 
for  a  license  or  permit,  if: 

(i)  The  applicant  (or,  if  the  applicant 
is  a  corporation,  partnership,  or 
association,  each  responsible  person 
with  respect  to  the  applicant)  is  not  a 
person  described  in  any  paragraph  of 
section  842(i)  of  the  Act; 

(ii)  The  applicant  has  not  willfully 
violated  any  provisions  of  the  Act  or 
this  part; 

(iii)  The  applicant  has  not  knowingly 
withheld  information  or  has  not  made 
any  false  or  fictitious  statement 
intended  or  likely  to  deceive,  in 
connection  with  his  application; 

(iv)  The  applicant  has  in  a  State, 
premises  from  which  he  conducts 
business  or  operations  subject  to  license 
or  permit  under  the  Act  or  from  which 
he  intends  to  conduct  business  or 
operations; 

(v)  The  applicant  has  storage  for  the 
class  (as  described  in  §  555.202)  of 
explosive  materials  described  on  the 
application; 

(vi)  The  applicant  has  certified  in 
writing  that  he  is  familiar  with  and 
understands  all  published  State  laws 
and  local  ordinances  relating  to 


explosive  materials  for  the  location  in 
which  he  intends  to  do  business; 

(vii)  The  applicant  for  a  license  has 
submitted  the  certificate  required  by 
section  21  of  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U.S.C.  1341); 

(viii)  None  of  the  employees  of  the 
applicant  who  will  be  authorized  by  the 
applicant  to  possess  explosive  materials 
is  a  person  described  in  any  paragraph 
of  section  842(i)  of  the  Act;  and 

(ix)  In  the  case  of  an  applicant  for  a 
limited  permit,  the  applicant  has 
certified  in  writing  that  the  applicant 
will  not  receive  explosive  materials  on 
more  than  6  separate  occasions  during 
the  12-month  period  for  which  the 
limited  permit  is  valid. 

(3)  The  Chief,  Firearms  and 
Explosives  Licensing  Center,  will 
approve  or  the  regional  director 
(compliance)  will  deny  any  application 
for  a  license  or  permit  within  the  90-day 
period  beginning  on  the  date  a  properly 
executed  application  was  received. 
However,  when  an  applicant  for  license 
or  permit  renewal  is  a  person  who  is, 
under  the  provisions  of  §  555.83  or 

§  555.142,  conducting  business  or 
operations  under  a  previously  issued 
license  or  permit,  action  regarding  the 
application  will  be  held  in  abeyance 
pending  the  completion  of  the 
proceedings  against  the  applicant's 
existing  license  or  permit,  or  renewal  . 
application,  or  final  action  by  the 
Director  on  an  application  for  relief 
submitted  under  §  555.142,  as  the  case 
may  be. 

(4)  The  license  or  permit  and  one 
copy  will  be  forwarded  to  the  applicant, 
except  that  in  the  case  of  a  user-limited 
permit,  the  original  only  will  be  issued. 

(5)  Each  license  or  permit  will  bear  a 
serial  number  and  this  number  may  be 
assigned  to  the  licensee  or  permittee  to 
whom  issued  for  as  long  as  he  maintains 
continuity  of  renewal  in  the  same 
region. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1140-0082) 

Par.  13.  Section  555.51  is  revised  to 
read  as  follows: 

§  555.51    Duration  of  license  or  permit. 

(a)  Prior  to  May  24,  2003.  An  original 
license  or  permit  is  issued  for  a  period 
of  three  years.  A  renewal  license  or 
permit  is  issued  for  a  period  of  three 
years.  However,  a  user-limited  permit  is 
valid  only  for  a  single  purchase 
transaction. 

(b)  On  and  after  May  24,  2003.  (1)  An 
original  license  or  user  permit  is  issued 
for  a  period  of  three  years.  A  renewal 
license  or  user  permit  is  also  issued  for 
a  period  of  three  years.  However,  a  user- 


limited  permit  is  valid  only  for  a  single 
purchase  transaction. 

(2)  A  limited  permit  is  issued  for  a 
period  of  one  year.  A  renewal  limited 
permit  is  also  issued  for  a  period  of  one 
year. 

Par.  14.  Section  555.54  is  amended  by 
designating  the  introductor)'  text  as 
paragraph  (a);  by  redesignating 
paragraphs  (a)  and  (b)  as  paragraphs 
(a)(1)  and  (a)(2),  respectively;  by  adding 
a  new  paragraph  (b):  and  by  adding  a 
parenthetical  text  at  the  end  of  the 
section  to  read  as  follows: 

§  555.54    Change  of  address. 

***** 

(b)  Licensees  and  permittees  whose 
mailing  address  will  change  must  notify 
the  Chief,  Firearms  and  Explosives 
Licensing  Center,  at  least  10  days  before 
the  change. 

(Paragraph  (b)  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1140-0080) 

Par.  15.  Section  555.57  is  amended  by 
revising  the  section  heading:  by 
redesignating  the  existing  paragraph  as 
paragraph  (a);  by  adding  new 
paragraphs  (b).  (c),  and(d);  and  by 
adding  a  parenthetical  text  at  the  end  of 
the  section  to  read  as  follows: 

§  555.57    Change  of  control,  change  in 
responsible  persons,  and  change  of 
employees. 

***** 

(b)  For  all  licenses  or  permits  issued 
on  and  after  May  24.  2003,  each  person 
holding  the  license  or  permit  must 
report  to  the  Chief,  Firearms  and 
Explosives  Licensing  Center,  any  change 
in  responsible  persons  or  employees 
authorized  to  possess  explosive 
materials.  Such  report  must  be 
submitted  within  30  days  of  the  change 
and  must  include  appropriate 
identifying  information  for  each 
responsible  person.  Reports  relating  to 
newly  hired  employees  authorized  to 
possess  explosive  materials  must  be 
submitted  on  ATF  F  5400.28  for  each 
employee. 

(c)  Upon  receipt  of  a  report,  the  Chief, 
Firearms  and  Explosives  Licensing         ' 
Center,  will  conduct  a  background 
check,  if  appropriate,  in  accordance 
with  §555.33. 

(d)  The  reports  required  by  paragraph 
(b)  of  this  section  must  be  retained  as 
part  of  a  licensee's  or  permittee's 
permanent  records  for  the  period 
specified  in  §555.121. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1 140-0074) 

Par.  16.  Section  555.101  is  amended 
by  adding  the  word  "user"  before  the 


word  "permit"  in  the  section  heading 
and  wherever  else  it  appears. 

Far.  17.  Section  555.102  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

1555.102    Auttiorizad  operations  by 


(b)  Distributions  of  surplus  stocks.  (1) 
Distributions  of  surplus  stocks  prior  to 
May  24,  2003.  Permittees  are  not 
authorized  to  engage  in  the  business  of 
sale  or  distribution  of  explosive 
materials.  However,  permittees  may 
dispose  of  surplus  stocks  of  explosive 
materials  to  other  licensees  or 
pemuttees  in  accordance  vtrith 
§  555.103,  and  to  nonlicensees  or  to 
nonpermittees  in  accordance  with 
§  555.105(a)(4). 

(2)  Distributions  of  surplus  stocks  on 
and  after  May  24,  2003.  Permittees  are 
not  authorized  to  engage  in  the  business 
of  sale  or  distribution  of  explosive 
materials.  However,  permittees  may 
dispose  of  surplus  stocks  of  explosive 
materials  to  odier  licensees  or 
permittees  in  accordance  with  §  555.103 
and  §555.105. 

Par.  18.  Section  555.103  is  revised  to 
read  as  follows: 

f  555.1 03    Transactions  among  licensees/ 
pennittees  and  transactions  among 
licensees  and  holders  of  user  permits. 

(a)  Tmnsactions  among  licensees/ 
permittees  prior  to  May  24,  2003.  (1) 
General,  (i)  A  licensed  importer, 
licensed  manufactmtir  or  licensed 
dealer  selling  or  otherwise  distributing 
explosive  materials  (or  a  permittee 
disposing  of  surplus  stock  to  a  licensee 
or  another  permittee)  who  has  the 
certified  information  required  by  this 
section  may  sell  or  distribute  explosive 
materials  to  a  licensee  or  permittee  for 
not  more  than  45  days  following  the 
expiration  date  of  the  distributee's 
license  or  permit,  unless  the  distributor 
knows  or  has  reason  to  believe  that  the 
distributee's  authority  to  continue 
business  or  operations  under  this  part 
has  been  terminated. 

(ii)  A  licensed  importer,  licensed 
manufacturer  or  licensed  deeiler  selling 
or  otherwise  distributing  explosive 
materials  [at  a  permittee  disposing  of 
surplus  stock  to  another  licensee  or 
permittee)  must  verify  the  license  or 
permit  status  of  the  distributee  prior  to 
the  release  of  explosive  materials 
ordered,  as  required  by  this  section. 

(iii)  Licensees  or  permittees  desiring 
to  return  explosive  materials  to  a 
licensed  manufacturer  may  do  so 
without  obtaining  a  certified  copy  of  the 
manufactiirCT's  license. 


(iv)  Whwe  possession  of  explosive 
materials  is  transferred  at  the 
distributor's  premises,  the  distributor 
must  in  all  instances  verify  the  identity 
of  the  poson  accepting  possession  on 
behalf  of  the  distributee  before 
relinquishing  possession.  Before  the 
delivery  at  the  distributor's  premises  of 
explosive  materials  to  an  employee  of  a 
Ucensee  or  permittee,  or  to  an  employee 
of  a  common  or  contract  carrier 
transporting  explosive  materials  to  a 
licensee  or  permittee,  the  distributor 
delivering  explosive  materials  must 
obtain  an  executed  ATF  F  5400.8, 
Explosives  DeUvery  Record,  from  the 
employee  before  releasing  the  explosive 
materials.  The  ATF  F  5400.8  must 
contain  all  of  the  information  required 
on  the  form  and  required  by  this  part. 

Example  1.  An  ATF  F  5400.8  is  required 
when: 

a.  An  employee  of  the  purchaser  takes 
possession  at  the  distributor's  premises. 

b.  An  employee  of  a  common  or  contract 
carrier  hired  by  the  purchaser  takes 
possession  at  the  distributor's  premises. 

Example  2.  An  ATF  F  5400.8  is  not 
required  when: 

a.  An  employee  of  the  distributor  takes 
possession  of  the  explosives  for  the  purpose 
of  transport  to  the  purchaser. 
.  b.  An  employee  of  a  common  or  contract 
carrier  hired  by  the  distributor  takes 
possession  of  the  explosives  for  the  purpose 
of  transport  to  the  purchaser. 

(2)  License/permit  verification  of 
individuals,  (i)  The  distributee  must 
furnish' a  certified  copy  (or,  in  the  case 
of  a  user-limited,  the  original)  of  the 
license  or  permit.  The  certified  copy 
need  be  furnished  only  once  during  the 
ciurent  term  of  the  license  or  permit. 
Also,  a  licensee  need  not  furnish 
certified  copies  of  licenses  to  other 
Ucensed  locations  operated  by  such 
licensee. 

(ii)  The  distributor  may  obtain  any 
additional  verification  as  the  distributor 
deems  necessary. 

(3)  License/permit  verification  of 
business  organizations,  (i)  A  business 
organization  may  (in  lieu  of  furnishing 
a  certified  copy  of  a  hcense)  furnish  the 
distributor  a  certified  list  which 
contains  the  name,  address,  license  . 
nmnber  and  date  of  license  expiration  of 
each  licensed  location.  The  certified  list 
need  be  furnished  only  once  diuing  the 
current  t«in  of  the  Ucense  or  (permit. 
Also,  a  biisiness  organization  need  not 
furnish  a  certified  list  to  other  licensed 
locations  operated  by  such  business 
organization. 

(ii)  A  business  organization  must, 
prior  to  ordering  explosive  materials, 
furnish  the  licensee  or  permittee  a 
ciurent  certified  list  of  the 
representatives  (»  agents  authwized  to 


order  explosive  materials  on  behalf  of 
the  business  organization  showing  the 
name,  address,  and  date  and  place  of 
birth  of  each  representative  or  agent.  A 
licensee  or  permittee  may  not  distribute 
explosive  materials  to  a  business 
organization  on  the  order  of  a  person 
who  does  not  appear  on  the  certified  list 
of  representatives  or  agents  and,  if  the. 
person  does  appear  on  the  certified  list, 
the  licensee  or  permittee  must  verify  the 
identity  of  such  person. 

(4)  Licensee/permittee  certified 
statement,  (i)  A  licensee  or  permittee 
ordering  explosive  materials  from 
another  licensee  or  permittee  must 
furnish  a  current,  certified  statement  of 
the  intended  use  of  the  explosive 
materials,  e.g.,  resale,  mining,  quarrying, 
agriculture,  construction,  sport  rocketry, 
road  building,  oil  well  drilling, 
seismographic  research,  to  the 
distributor. 

(ii)  For  individuals,  the  certified 
statement  of  intended  use  must  specify 
the  name,  address,  date  and  place  of 
birth,  and  social  security  number  of  the 
distributee. 

(iii)  For  business  organizations,  the 
certified  statement  of  intended  use  must 
specify  the  taxpayer  identification 
niunber,  the  identify  and  the  principal 
and  local  places  of  business. 

(iv)  The  licensee  or  permittee 
piuchasing  explosive  materials  must 
revise  the  furnished  copy  of  the  certified 
statement  only  when  the  information  is 
no  longer  current. 

(5)  User-limited  permit  tmnsactions. 
A  user-limited  permit  issued  under  the 
provisions  of  this  part  is  valid  for  only 
a  single  purchase  transaction  and  is  not 
renewable  (see  §  555.51).  Accordingly, 
at  the  time  a  user-limited  permittee 
orders  explosive  materials,  the  licensed 
distributor  must  write  on  the  front  of  the 
user-limited  permit  the  transaction  date, 
his  signature,  and  the  distributor's 
license  number  prior  to  returning  the 
permit  to  the  user-limited  permittee. 

(b)  Transactions  among  licensees/ 
pennittees  on  and  after  May  24,  2003.  - 
(1)  General,  (i)  A  licensed  importer, 
licensed  manufactiuer  or  Ucensed 
dealer  selling  or  otherwise  distributing 
explosive  materials  (or  a  holder  of  a  user 
permit  disposing  of  surplus  stock  to  a 
licensee;  a  holder  of  a  user  permit;  or  a 
holder  of  a  limited  permit  who  is  within 
the  same  State  as  the  distributor)  who 
has  the  certified  information  required  by 
this  section  may  sell  or  distribute 
explosive  materials  to  a  licensee  or 
permittee  for  not  more  than  45  days 
following  the  expiration  date  of  the 
distributee's  hcense  or  permit,  luiless 
the  distributor  knows  or  has  reason  to 
beUeve  that  the  distributee's  authority  to 
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continue  business  or  operations  under 
this  part  has  been  terminated. 

(ii)  A  licensed  importer,  licensed 
manufacturer  or  licensed  dealer  selling 
or  otherwise  distributing  explosive 
materials  (or  a  holder  of  a  user  permit 
disposing  of  surplus  stock  to  another 
licensee  or  permittee)  must  verify  the 
license  or  permit  status  of  the 
distributee  prior  to  the  release  of 
explosive  materials  ordered,  as  required 
by  this  section. 

(iii)  Licensees  or  permittees  desiring 
to  return  explosive  materials  to  a 
licensed  manufacturer  may  do  so 
without  obtaining  a  certified  copy  of  the 
manufacturer's  license. 

(2)  Verification  of  license/user  permit. 
(i)  Prior  to  or  with  the  first  order  of 
explosive  materials,  the  distributee  must 
provide  the  distributor  a  certified  copy 
(or,  in  the  case  of  a  user-limited,  the 
original]  of  the  distributee's  license  or 
user  permit.  However,  licensees  or 
holders  of  user  permits  that  are  business 
organizations  may  (in  lieu  of  a  certified 
copy  of  a  license  or  user  permit)  provide 
the  distributor  with  a  certified  list  that 
contains  the  name,  address,  license  or 
user  permit  number,  and  date  of  the 
license  or  user  permit  expiration  of  each 
location. 

(ii)  The  distributee  must  also  provide 
the  distributor  with  a  current  list  of  the 
names  of  persons  authorized  to  accept 
delivery  of  explosive  materials  on  behalf 
of  the  distributee.  The  distributee 
ordering  explosive  materials  must  keep 
the  list  current  and  provide  updated 
lists  to  licensees  and  holders  of  user 
permits  on  a  timely  basis.  A  distributor 
may  not  transfer  possession  of  explosive 
materials  to  any  person  whose  name 
does  not  appear  on  the  current  list  of 
names  of  persons  authorized  to  accept 
delivery  of  explosive  materials  on  behalf 
of  the  distributee.  In  all  instances,  the 
distributor  must  verify  the  identity  of 
the  person  accepting  possession  of 
explosive  materials  on  behalf  of  the    . 
distributee  by  examining  an 
identification  document  (as  defined  in 
§555.11)  before  relinquishing 
possession. 

(iii)  A  licensee  or  holder  of  a  user 
permit  ordering  explosive  materials 
from  another  licensee  or  permittee  must 
provide  to  the  distributor  a  current, 
certified  statement  of  the  intended  use 
of  the  explosive  materials,  e.g.,  resale, 
mining,  quarrying,  agriculture, 
construction,  sport  rocketry,  road 
building,  oil  well  drilling, 
seismographic  research,  etc. 

(A)  For  individuals,  the  certified 
statement  of  intended  use  must  specify 
the  name,  address,  date  and  place  of 
birth,  and  social  security  number  of  the 
distributee. 


(B)  For  business  organizations,  the 
certified  statement  of  intended  use  must 
specify  the  taxpayer  identification 
number,  the  identity  and  the  principal 
and  local  places  of  business. 

(C)  The  licensee  or  holder  of  a  user 
permit  purchasing  explosive  materials 
must  revise  the  furnished  copy  of  the 
certified  statement  only  when  the 
information  is  no  longer  current. 

(3)  Delivery  of  explosive  materials  by 
a  common  or  contmct  carrier.  When  a 
common  or  contract  carrier  will 
transport  explosive  materials  from  a 
distributor  to  a  distributee  who  is  a 
licensee  or  holder  of  a  user  permit,  the 
distributor  must  obtain  an  executed 
ATF  F  5400.8,  Explosives  Delivery 
Record,  from  the  common  or  contract 
carrier  before  relinquishing  possession 
of  the  explosive  materials. 

(i)  The  common  or  contract  carrier 
must  complete  Section  A  of  Form 
5400.8. 

(ii)  The  distributor  must  verify  the 
identity  of  the  person  accepting 
possession  for  the  common  or  contract 
carrier  by  examining  an  identification 
document  (as  defined  in  §  555.11)  and 
noting  in  Section  B  of  Form  5400.8  the 
type  of  document  presented.  The 
distributor  must  complete  all  other 
information  required  on  Form  5400.8. 

(iii)  The  distributor  must  maintain 
Form  5400.8  in  his  permanent  records 
in  accordance  with  §  555.121. 

(4)  User-limited  permit  transactions. 
A  user-limited  permit  issued  under  the 
provisions  of  this  part  is  valid  for  only 
a  single  purchase  transaction  and  is  not 
renewable  (see  §555.51).  Accordingly, 
at  the  time  a  user-limited  permittee 
orders  explosive  materials,  the  licensed 
distributor  must  write  on  the  ft'ont  of  the 
user-limited  permit  the  transaction  date, 
his  signature,  and  the  distributor's 
license  number  prior  to  returning  the 
permit  to  the  user-limited  permittee. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1140- 
0079) 

Par.  19.  Section  555.105  is  revised  to 
read  as  follows: 

§  555.1 05    Distributions  to  nonlicensees, 
nonpermittees,  and  limited  pennittaes. 

(a)  Distributions  to  nonlicensees  and 
nonpermittees  prior  to  May  24.  2003.  (1) 
This  section  will  apply  in  any  case 
where  distribution  of  explosive 
materials  to  the  distributee  is  not 
otherwise  prohibited  by  the  Act  or  this 
part. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  a  licensed 
importer,  licensed  manufacturer,  or 
licensed  dealer  may  distribute  explosive 
materials  to  a  nonlicensee  or 


nonpermittee  if  the  nonlicensee  or 
nonpermittee  is  a  resident  of  the  same 
State  in  which  the  licensee's  business 
premises  are  located,  and  the 
nonlicensee  or  nonpermittee  furnishes 
to  the  licensee  the  explosives 
transaction  record.  ATF  F  5400.4, 
required  by  §555.126.  Disposition  of 
ATF  F  5400.4  will  be  made  in 
accordance  with  §  555.126. 

(3)  A  licensed  importer,  licensed 
manufacturer,  or  licensed  dealer  may 
sell  or  distribute  explosive  materials  to 
a  resident  of  a  State  contiguous  to  the 
State  in  which  the  licensee's  place  of 
business  is  located  if  the  purchaser's 
State  of  residence  has  enacted 
legislation,  currently  in  force, 
specifically  authorizing  a  resident  of 
that  State  to  purchase  explosive 
materials  in  a  contiguous  State  and  the 
purchaser  and  the  licensee  have,  prior 
to  the  distribution  of  the  explosive 
materials,  complied  with  all  the 
requirements  of  paragraphs  (a)(2).  (a)(5), 
and  (a)(6)  of  this  section  applicable  to 
intrastate  transactions  occurring  on  the 
licensee's  business  premises. 

(4)  A  permittee  may  dispose  of 
surplus  stocks  of  explosive  materials  to 
a  nonlicensee  or  nonpermittee  if  the 
nonlicensee  or  nonpermittee  is  a 
resident  of  the  same  State  in  which  the 
permittee's  business  premises  or 
operations  are  located,  or  is  a  resident 
of  a  State  contiguous  to  the  State  in 
which  the  permittee's  place  of  business 
or  operations  are  located,  and  if  the 
requirements  of  paragraphs  (a)(2),  (a)(3), 
(a)(5),  and  (a)(6)  of  this  section  are  fully 

met. 

(5)  A  licensed  importer,  licensed 
manufacturer,  or  licensed  dealer  selling 
,or  otherwise  distributing  explosive 
materials  to  a  business  entity  must 
verify  the  identity  of  the  representative 
or  agent  of  the  business  entity  who  is 
authorized  to  order  explosive  materials 
on  behalf  of  the  business  entity.  Each 
business  entity  ordering  explosive 
materials  must  furnish  the  distributing 
licensee  prior  to  or  with  the  first  order 
of  explosive  materials  a  current  certified 
list  of  the  names  of  representatives  or 
agents  authorized  to  order  explosive 
materials  on  behalf  of  ihe  business 
entity.  The  business  entity  ordering 
explosive  materials  is  responsible  for 
keeping  the  certified  list  current.  A 
licensee  may  not  distribute  explosive 
materials  to  a  business  entity  on  the 
order  of  a  person  whose  name  does  not 
appear  on  the  certified  list. 

('&)  Where  the  possession  of  explosive 
materials  is  transferred  at  the 
distributor's  premises,  the  distributor 
must  in  all  instances  verify  the  identity 
of  the  person  accepting  possession  on 
behalf  of  the  distributee  before 
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relinquishing  possession.  Before  the 
delivery  at  the  distributor's  premises  of 
explosive  materials  to  an  employee  of  a 
nonlicensee  or  nonpermittee,  or  to  an 
employee  of  a  common  or  contract 
carrier  transporting  explosive  materials 
to  a  nonlicensee  or  nonpermittee,  the 
distributor  delivering  explosive 
materials  must  obtain  an  executed  ATF 
F  5400.8  firom  the  employee  before 
releasing  the  explosive  materials.  The 
ATF  F  5400.8  must  contain  all  of  the 
information  required  on  the  form  and  by 
this  part.  (See  examples  in  §  555.103(a)). 

(7)  A  licensee  or  permittee  disposing 
of  surplus  stock  may  sell  or  distribute 
commercially  manufactiued  black 
powder  in  quantities  of  50  pounds  or 
less  to  a  nonlicensee  or  nonpermittee  if 
the  black  powder  is  intended  to  be  used 
solely  for  sporting,  recreational,  or    . 
cultural  piuposes  in  antique  firearms  as 
defined  in  18  U.S.C.  921(a)(16),  or  in 
antique  devices  as  exempted  from  the 
term  "destructive  device"  in  18  U.S.C. 
921(a)(4). 

(b)  Distributions  to  holders  of  limited 
perauts  on  and  after  May  24,  2003.  (1) 
This  section  will  apply  in  any  case 
where  distribution  of  explosive 
materials  to  the  distributee  is  not 
otherwise  prohibited  by  the  Act  or  this 
part. 

(2)  A  licensed  importer,  licensed 
manufacturer  or  a  licensed  dealer  may 
distribute  explosive  materials  to  a 
holder  of  a  limited  permit  if  such 
permittee  is  a  resident  of  the  same  State 
in  which  the  licensee's  business 
premises  are  located,  the  holder  of  the 
limited  permit  presents  in  person  or  by 
mail  ATF  Form  5400.4,  Limited 
Permittee  Transaction  Report  (LPTR), 
and  the  licensee  completes  Form  5400.4 
in  accordance  with  §  555.126(b).  In  no 
event  will  a  licensee  distribute 
explosive  materials  to  a  holder  of  a 
limited  permit  unless  the  holder 
presents  a  Form  5400.4  with  an  original 
unaltered  and  unexpired  Intrastate 
Purchase  of  Explosives  Coupon  (IPEC), 
ATF  Form  5400.30,  affixed.  The  coupon 
must  bear  the  name,  address,  permit 
number,  and  the  coupon  number  of  the  . 
limited  permittee  seeking  distribution  of 
the  explosives. 

(3)  A  holder  of  a  limited  permit  is 
authorized  to  receive  explosive 
materials  from  a  licensee  or  permittee 
whose  premises  are  located  in  the  same 
State  of  residence  in  which  the  premises 
of  the  holder  of  the  limited  permit  are 
located  on  no  more  than  6  separate 
occasions  during  the  one-year  period  of 
the  permit.  For  purposes  of  this  section, 
the  term  "6  separate  occasions"  means 
six  deliveries  of  explosive  materials. 
Each  delivery  must — 


(i)  Relate  to  a  single  purchase 
transaction  made  on  one  ATF  F  5400.4; 

(ii)  Be  referenced  on  one  commercial 
invoice  or  purchase  order;  and 

(iii)  Be  delivered  to  the  holder  of  the 
limited  permit  in  one  shipment 
delivered  at  the  same  time. 

(4)  A  holder  of  a  user  permit  may 
dispose  of  surplus  stock^  of  explosive 
materials  to  a  licensee  or  holder  of  a 
user  permit,  or  a  holder  of  a  limited 
permit  who  is  a  resident  of  the  same 
State  in  which  the  premises  of  the 
holder  of  the  user  permit  are  located.  A 
holder  of  a  limited  permit  may  dispose 
of  surplus  stocks  of  explosive  materials 
to  another  holder  of  a  limited  permit 
who  is  a  resident  of  the  same  State  in 
which  the  premises  of  the  distributor 
are  located,  if  the  transaction  complies 
with  the  requirements  of  paragraph 
(b)(2)  of  this  section  and  §  555.126(b).  A 
holder  of  a  limited  permit  may  also 
dispose  of  siuplus  stocks  of  explosive 
materials  to  a  licensee  or  holder  of  a 
user  permit  if  the  disposition  occurs  in 
the  State  of  residence  of  the  holder  of 
the  limited  permit.  (See  §  555.103.) 

(5)  Each  holder  of  a  limited  permit 
ordering  explosive  materials  must 
furnish  the  distributing  licensee  prior  to 
or  with  the  first  order  of  the  explosive 
materials  a  current  list  of  the  names  of 
employees  authorized  to  accept  delivery 
of  explosive  materials  on  behalf  of  the 
limited  permittee.  The  distributee 
ordering  explosive  materials  must  keep 
the  list  current  and  provide  updated 
lists  to  licensees  and  holders  of  user 
permits  on  a  timely  basis.  A  licensed 
importer,  licensed  manufactiuer, 
licensed  dealer,  or  permittee,  selling  or 
otherwise  distributing  explosive 
materials  to  a  holder  of  a  limited  permit 
must,  prior  to  delivering  the  explosive 
materials,  obtain  from  the  limited 
permittee  a  ciurent  list  of  persons  who 
are  authorized  to  accept  deliveries  of 
explosive  materials  on  behalf  of  the 
limited  permittee.  A  licensee  or 
permittee  may  not  deliver  explosive 
materials  to  a  person  whose  name  does 
not  appear  on  the  list. 

(6)(i)  Delivery  at  the  distributor's 
premises.  Where  possession  of 
explosive  materials  is  transferred 
directly  to  the  distributee  at  the 
distributor's  premises,  the  distributor 
must  obtain  an  executed  Form  5400.4  in 
accordance  with  §  555.126(b)  and  must 
in  all  instances  verify  the  identity  of  the 
person  accepting  possession  on  behalf 
of  the  distributee  by  examining  an 
identification  dociunent  (as  defined  in 
§  555.11)  before  relinquishing 
possession. 

(ii)  Delivery  by  distributor.  Where 
possession  of  explosive  materials  is 
transferred  by  the  distributor  to  the 


distributee  away  from  the  distributor's 
premises,  the  distributor  must  obtain  an 
executed  Form  5400.4  in  accordance 
with  §  555.126(b)  and  must  in  all 
instances  verify  the  identity  of  the 
person  accepting  possession  on  behalf 
of  the  distributee  by  examining  an 
identification  document  (as  defined  in 
§  555.11)  before  relinquishing 
possession. 

(iii)  Delivery  by  common  or  contract 
carrier  hired  by  the  distributor.  Where  a 
common  or  contract  carrier  hired  by  the 
distributor  will  transport  explosive 
materials  from  the  distributor  to  a 
holder  of  a  limited  permit,  the  limited 
permittee  will,  prior  to  delivery  of  the 
explosive  materials,  complete  the 
appropriate  section  on  Form  5400.4, 
affix  to  the  Form  5400.4  one  of  the  six 
IPECs  he  has  been  issued,  and  provide 
the  form  to  the  distributor  in  person  or 
by  mail.  Before  the  delivery  at  the 
distributor's  premises  of  explosive 
materials  to  the  common  or  contract 
carrier  who  will  transport  explosive 
materials  to  a  limited  permittee,  the 
distributor  must  obtain  ah  executed 
ATF  Form  5400.8,  Explosive's  Delivery 
Record,  from  the  common  or  contract 
carrier  before  releasing  the  explosive 
materials.  Form  5400.8  must  contain  all 
of  the  information  required  on  the  form 
and  by  this  part.  At  the  time  of  dehvery 
the  common  or  contract  carrier,  as  agent 
for  the  distributor,  must  verify  the 
identity  of  the  person  accepting  delivery 
on  behalf  of  the  distributee,  note  the 
type  and  number  of  the  identification 
document  and  provide  this  information 
to  the  distributor.  The  distributor  will 
enter  this  information  in  the  appropriate 
section  on  Form  5400.4.  Form  5400.8 
must  be  attached  to  the  distributor's 
copy  of  the  Form  5400.4  and  retained  in 
his  permanent  records  in  accordance 
with  §555.121. 

(iv)  Delivery  by  common  or  contract 
carrier  hired  by  the  distributee.  Wh^e  a 
common  or  contract  carrier  hired  by  the 
distributee  will  transport  explosive 
materials  from  the  distributor  to  the 
holder  of  a  limited  permit,  the  holder  of 
the  limited  permit  will,  prior  to  delivery 
of  the  explosive  materials,  complete  the 
appropriate  section  on  Form  5400.4, 
affix  to  the  Form  5400.4  one  of  the  six 
IPECs  he  has  been  issued,  and  provide 
the  form  to  the  distributor  in  person  or 
by  mail.  Before  the  delivery  at  the 
distributor's  premises  to  the  conunon  or 
contract  carrier  who  will  transport 
explosive  materials  to  the  holder  of  a 
limited  permit,  the  distributor  must 
obtain  an  executed  ATF  Form  5400.8, 
Explosives  Delivery  Record,  from  the 
common  or  contract  carrier  before 
releasing  the  explosive  materials.  Form 
5400.8  must  contain  all  of  the 


13790  Federal  Register / Vol.  68,  No.  54 /Thursday.  March  20.  2003 /Rules  and  Regulations 


information  required  on  the  form  and  by 
this  part.  Form  5400.8  must  be  attached 
to  the  distributor's  copy  of  the  Form 
5400.4  and  retained  in  his  permanent 
records  in  accordance  with  §  555.121. 

(7)  A  licensee  or  permittee  disposing 
of  surplus  stock  may  sell  or  distribute 
commercially  manufactured  black 
powder  in  quantities  of  50  pounds  or 
less  to  a  holder  of  a  limited  permit, 
nonlicensee,  or  nonpermittee  if  the 
black  powder  is  intended  to  be  used 
solely  for  sporting,  recreational,  or 
cultural  purposes  in  antique  firearms  as 
defined  in  18  U.S.C.  921(a){16),  or  in 
antique  devices  as  exempted  from  the 
term  "destructive  device"  in  18  U.S.C. 
921(a)(4). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number!  140-0075) 

Par.  20.  Section  555.106  is  amended 

by: 

a.  Revising  paragraph  (a); 

b.  Removing  the  word  "or"  at  the  end 
of  paragraph  (c)(3); 

c.  Removing  the  period  at  the  end  of 
paragraph  (c)(4)  and  adding  in  its  place 
a  semicolon; 

d.  Adding  new  paragraphs  (c)(5), 
(c)(6).  and  (c)(7);  and  by  removing 
"§  555.105(g)"  in  paragraph  (d)  and 
adding  in  its  place  "§  555.105(a)(7)  or 
(b)(7)"  to  read  as  follows: 

§  555.1 06    Certain  prohibited  distributions. 

(a)  A  licensee  or  permittee  may  not 
distribute  explosive  materials  to  any 
person  except — 

(1)  A  licensee; 

(2)  A  holder  of  a  user  permit;  or 

(3)  A  holder  of  a  limited  permit  who 
is  a  resident  of  the  State  where 
distribution  is  made  and  in  which  the 
premises  of  the  transferor  are  located. 
***** 

(c)  *   *   * 

(5)  Is  an  alien,  other  than  an  alien 
who — 

(i)  Is  lawfully  admitted  for  permanent 
residence  (as  that  term  is  defined  in 
section  101(a)(20)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1101)); 

(ii)  Is  in  lawful  nonimmigrant  status, 
is  a  refugee  admitted  under  section  207 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1157),  or  is  in  asylum  status 
under  section  208  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1158). 
and — 

(A)  Is  a  foreign  law  enforcement 
officer  of  a  friendly  foreign  government, 
as  determined  by  the  Attorney  General 
in  consultation  with  the  Secretary  of 
State,  entering  the  United  States  on 
official  law  enforcement  business,  and 
the  shipping,  transporting,  possession, 
or  receipt  of  explosive  materials  is  in 
furtherance  of  this  ofHcial  law 
enforcement  business; 


(B)  Is  a  person  having  the  power  to 
direct  or  cause  the  direction  of  the 
management  and  policies  of  a 
corporation,  partnership,  or  association 
licensed  pursuant  to  section  843(a),  and 
the  shipping,  transporting,  possession, 
or  receipt  of  explosive  materials  is  in 
furtherance  of  such  power; 

(C)  Is  a  member  of  a  North  Atlantic 
Treaty  Organization  (NATO)  or  other 
friendly  foreign  military  force,  as 
determined  by  the  Attorney  General  in 
consultation  with  the  Secretary  of 
Defense,  (whether  or  not  admitted  in  a 
nonimmigrant  status)  who  is  present  in 
the  United  States  under  military  orders 
for  training  or  other  military  purpose 
authorized  by  the  United  States,  and  the 
shipping,  transporting,  possession,  or 
receipt  of  explosive  materials  is  in 
furtherance  of  the  military  purpose:  or 

(D)  Is  lawfully  present  in  the  United 
States  in  cooperation  with  the  Director 
of  Central  Intelligence,  and  the 
shipment,  transportation,  receipt,  or 
possession  of  the  explosive  materials  is 
in  furtherance  of  such  cooperation; 

(6)  Has  been  discharged  from  the 
armed  forces  under  dishonorable 
conditions;  or 

(7)  Having  been  a  citizen  of  the 
United  States,  has  renounced 
citizenship.  , 
***** 

Par.  21.  Section  555.108  is  amended 
by  removing  the  word  "permittee" 
wherever  it  appears  in  paragraph  (a)  and 
adding  in  its  place  the  phrase  "holder 
of  a  user  permit." 

Par.  22.  Section  555.110  is  added  to 
subpart  F  to  read  as  follows: 

§  555.1 1 0    Furnishing  of  samples  (Effective 
on  and  after  January  24,  2003). 

(a)  In  general.  Licensed  manufacturers 
and  licensed  importers  and  persons  who 
manufacture  or  import  explosive 
materials  or  ammonium  nitrate  must, 
when  required  by  letter  issued  by  the 
Director,  furnish — 

(1)  Samples  of  such  explosive 
materials  or  ammonium  nitrate: 

(2)  Information  on  chemical 
composition  of  those  products;  and 

(3)  Any  other  information  that  the 
Director  determines  is  relevant  to  the 
identification  of  the  explosive  materials 
or  to  identification  of  the  ammonium 
nitrate. 

(b)  Reimbursement.  The  Director  will 
reimburse  the  fair  market  value  of . 
samples  furnished  pursuant  to 
paragraph  (a)  of  this  section,  as  well  as 
reasonable  costs  of  shipment. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1140- 
0073) 


Par.  23.  Section  555.121  is  amended 
by  removing  the  word  "subpart"  in 
paragraph  (a)(2)  and  adding  in  its  place 
the  word  "part"  and  by  revising 
paragraph  (b)  to  read  as  follows: 

§555.121    General. 

***** 

(b)  ATF  officers  may  enter  the 
premises  of  any  licensee  or  holder  of  a 
user  permit  for  the  purpose  of 
examining  or  inspecting  any  record  or 
document  required  by  or  obtained  under 
this  part  (see  §  555.24).  Section  843(f)  of 
the  Act  requires  licensees  and  holders  of 
user  permits  to  make  all  required 
records  available  for  examination  or 
inspection  at  all  reasonable  times. 
Section  843(f)  of  the  Act  also  requires 
licensees  and  permittees  (including 
holders  of  limited  permits)  to  submit  all 
reports  and  information  relating  to  all 
required  records  and  their  contents,  as 
the  regulations  in  this  part  prescribe. 
***** 

Par.  24.  Section  555.125  is  revised  to 
read  as  follows: 

§555.125    Records  maintained  by 
permittees. 

(a)  Records  maintained  by  permittees  • 
prior  to  May  24.  2003.  (1)  Each 
permittee  must  take  true  and  accurate 
physical  inventories  that  will  include 
all  explosive  materials  on  hand  required 
to  be  accounted  for  in  the  records  kept 
under  this  part.  The  permittee  must  take 
a  special  inventory — 

(i)  At  the  time  of  commencing 
business,  which  is  the  effective  date  of 
the  permit  issued  upon  original 
qualification  under  this  part; 

(ii)  At  the  time  of  changing  the 
location  of  his  premises  to  another 
region; 

(iii)  At  the  time  of  discontinuing 
business:  and 

(iv)  At  any  other  time  the  regional 
director  (compliance)  may  in  writing       , 
require.  Each  special  inventory  is  to  be 
prepared  in  duplicate,  the  original  of 
which  is  submitted  to  the  regional 
director  (compliance)  and  the  duplicate 
retained  by  the  permittee.  If  a  special 
inventory  required  by  paragraphs 
(a)(l)(i)  through  (iv)  of  this  section  has 
not  been  taken  during  the  calendar  year, 
a  permittee  is  required  to  take  at  least 
one  physical  inventory.  However,  the 
record  of  the  yearly  inventory,  other 
than  a  special  inventory  required  by 
paragraphs  (a)(l)(i)  through  (iv)  of  Uiis 
section,  will  remain  on  file  for 
inspection  instead  of  being  sent  to  the 
regional  director  (compliance).  (See  also 
§555.127.) 

(2)  Each  permittee  must,  not  later  than 
the  close  of  the  next  business  day 
following  the  date  of  acquisition  of 
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explosive  materials,  enter  the  following 
information  in  a  separate  record: 

(i)  Date  of  acquisition: 

(ii)  Name  or  brand  name  of 
manufacturer; 

(iii)  Manufacturer's  marks  of 
identification: 

(iy)  Quantity  (applicable  quantity 
units,  such  as  pounds  of  explosives. 
number  of  detonators,  number  of 
display  fireworks,  etc.): 

(v)  Description  (dynamite  (dyn), 
blasting  agents  (ha),  detonators  (det). 
display  fireworks  (df),  etc..  and  size 
(length  and  diameter  or  diameter  only  of 
display  fireworks));  and 

(vi)  Name,  address,  and  license 
number  of  the  persons  from  whom  the 
explosive  materials  are  received. 

(3)  Each  permittee  must,  not  later  than 
the  close  of  the  next  business  day 
following  the  date  of  disposition  of 
surplus  explosive  materials  to  another 
permittee  or  a  licensee,  enter  in  a 
separate  record  the  information 
prescribed  in  §  555.124(c). 

(4)  Each  permittee  must  maintain 
separate  records  of  disposition  of 
surplus  stocks  of  explosive  materials  to 
nonlicensees  or  nonpermittees  as 
prescribed  in  §  555.126. 

(5)  The  regional  director  (compliance) 
may  authorize  alternate  records  to  be 
maintained  by  a  permittee  to  record  his 
acquisition  of  explosive  materials,  when 
it  is  shown  by  the  permittee  that 
alternate  records  will  accurately  sSid 
readily  disclose  the  required 
information.  A  permittee  who  proposes 
to  usQ  alternate  records  must  submit  a 
letter  application  to  the  regional  director 
(compliance)  and  must  describe  the 
proposed  alternate  records  and  the  need 
for  them.  Alternate  records  are  not  to  be 
employed  by  the  permittee  until 
approval  is  received  from  the  regional 
director  (compliance). 

(b)  Records  maintained  by  permittees 
on  and  after  May  24,  2003.  (1)  Each 
holder  of  a  user  permit  must  take  true 
and  accurate  physical  inventories  that 
will  include  all  explosive  materials  on 
hand  required  to  be  accounted  for  in  the 
records  kept  under  this  part.  The 
permittee  must  take  a  special 
inventory — 

(i)  At  the  time  of  commencing 
business,  which  is  the  effective  date  of 
the  permit  issued  upon  original 
qualification  under  this  part: 

(ii)  At  the  time  of  changing  the 
location  of  his  premises; 

(iii)  At  the  time  of  discontinuing 
business:  and 

(iv)  At  any  other  time  the  regional 
director  (compliance)  may  in  writing 
require.  Each  special  inventory  is  to  be 
prepared  in  duplicate,  the  original  of 
which  is  submitted  to  the  regional 


director  (compliance)  and  the  duplicate 
retained  by  the  permittee.  If  a  special 
inventory  required  by  paragraphs 
(b)(l){i)  through  (iv)  of  this  section  has 
not  been  taken  during  the  calendar  year, 
a  permittee  is  required  to  take  at  least 
one  physical  inventory.  The  record  of 
the  yearly  inventory,  other  than  a 
special  inventory  required  by 
paragraphs  (b)(l){i)  through  (iv)  of  this 
section,  will  remain  on  file  for 
inspection  instead  of  being  sent  to  the 
regional  director  (compliance).  (See  also 
§555.127.) 

(2)  Each  holder  of  a  limited  permit 
must  take  true  and  accurate  physical 
inventories,  at  least  annually,  that  will 
include  all  explosive  materials  on  hand 
required  to  be  accounted  for  in  the 
records  kept  under  this  part. 

(3)  Each  nolder  of  a  user  permit  or  a 
limited  permit  must,  not  later  than  the 
close  of  the  next  business  day  following 
the  date  of  acquisition  of  explosive 
materials,  enter  the  following 
information  in  a  separate  record: 

.    (i)  Date  of  acquisition: 

(ii)  Name  or  brand  name  of 
manufacturer: 

(iii)  Manufacturer's  marks  of 
identification: 

(iv)  Quantity  (applicable  quantity 
units,  such  as  poimds  of  explosives, 
number  of  detonators,  number  of 
display  fireworks,  etc.); 

(v)  Description  (dynamite  (dyn),  • 
blasting  agents  (ba),  detonators  (det). 
display  fireworks  (df).  etc..  and  size 
(length  and  diameter  or  diameter  only  of 
display  fireworks)):  and 

(vi)  Name,  address,  and  license 
number  of  the  persons  from  whom  the 
explosive  materials  are  received. 

(4)  Each  holder  of  a  user  permit  or  a 
limited  permit  must,  not  later  than  the 
close  of  the  next  business  day  following 
the  date  of  disposition  of  surplus 
explosive  materials  to  another  permittee 
or  a  licensee,  enter  in  a  separate  record 
the  information  prescribed  in 

§  555.124(c). 

(5)  When  a  record  book  is  used  as  a 
permittee's  permanent  record  the 
permittee  may  delay  entry  of  the 
required  information  for  a  period  not  to 
exceed  seven  days  if  the  commercial 
record  contains  all  of  the  required 
information  prescribed  by  paragraphs 
(b)(3)  and  (b)(4)  of  this  section. 
However,  the  commercial  record  may  be 
used  instead  of  a  record  book  as  a 
permanent  record  provided  that  the 
record  contains  all  of  the  required 
information  prescribed  by  paragraphs 
(b)(3)  and  (b)(4)  of  this  section. 

(6)  Each  holder  of  a  user  permit  or  a 
limited  permit  must  maintain  separate 
records  of  disposition  of  surplus  stocks 
of  explosive  materials  to  holders  of  a 


limited  permit  as  prescribed  in 
§555.126. 

(7)  The  regional  director  (compUance) 
may  authorize  alternate  records  to  be 
maintained  by  a  holder  of  a  user  permit 
or  a  limited  permit  to  record  his 
acquisition  of  explosive  materials,  when 
it  is  shown  by  the  permittee  that 
alternate  records  will  accurately  and 
readily  disclose  the  required 
information.  A  permittee  who  proposes 
to  use  alternate  records  must  submit  a 
letter  application  to  the  regional  directpr 
(compliance)  and  must  describe  the 
proposed  alternate  records  and  the  need 
for  them.  Alternate  records  are  not  to  be 
employed  by  the  permittee  until 
approval  is  received  from  the  regional 
director  (compliance). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1140-0030) 

Par.  25.  Section  555.126  is  amended 
by: 

a.  Revising  the  section  heading: 

b.  Adding  a  new  heading  to  paragraph 
(a): 

c.  Redesignating  paragraphs  (a) 
through  (f)  as  (a)(1)  through  (a)(6); 

d.  Removing  "§  555.105(c)"  in 
redesignated  paragraph  (a)(2)  and 
adding  in  its  place  "§  555.105(a)(3)"; 

e.  Removing  "paragraph  (d)"  in 
redesignated  paragraph  (a)(3)  and 
adding  in  its  place  "paragraph  (a)(4)": 

f.  Adding  a  new  paragraph  (b);  and 

g.  Revising  the  parenthetical  text  at 
the  end  of  the  section  to  read  as  follows: 

§  555. 1 26    Explosives  transaction  record 
for  distritHJtion  of  explosive  materials  prior 
to  May  24,  2003  and  Limited  Permittee 
Transaction  Report  for  distribution  of 
explosive  materials  on  and  after  May  24, 
2003. 

(a)  Explosives  transaction  record  for 
distribution  of  explosive  materials  prior 
to  May  24,  2003. 
***** 

(b)  Limited  Permittee  Transaction 
Report  for  distribution  of  explosive 
materials  on  and  after  May  24,  2003.  (1) 
A  licensee  or  permittee  may  not 
distribute  explosive  materials  to  any 
person  who  is  not  a  licensee  or 
permittee.  A  licensee  or  permittee  may 
not  distribute  explosive  materials  to  a 
limited  permittee  unless  the  distributor 
records  the  transaction  on  ATF  Form 
5400.4,  Limited  Permittee  Transaction 
Report. 

(2)  Before  distributing  explosive 
materials  to  a  limited  permittee,  the 
licensee  or  permittee  must  obtain  an 
executed  Form  5400.4  from  the  limited 
permittee  with  an  original  unaltered  and 
unexpired  Intrastate  Purchase  of 
Explosives  Coupon  (IPEC)  affixed. 
Except  when  delivery  of  explosive 
materials  is  made  by  a  common  or 
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contract  carrier  who  is  an  agent  of  the 
limited  permittee,  the  Ucensee, 
permittee,  or  an  agent  of  the  licensee  or 
permittee,  must  verify  the  identity  of  the 
of  the  holder  of  the  limited  permit  by 
examining  an  identification  document 
(as  defined  in  §555.11)  and  noting  on 
the  Form  5400.4  the  type  of  document 
presented.  The  licensee  or  permittee 
must  complete  the  appropriate  section 
on  Form  5400.4  to  indicate  the  type  and 
quantity  of  explosive  materials 
distributed,  the  license  or  permit 
number  of  the  seller,  and  the  date  of  the 
transaction.  The  licensee  or  permittee 
must  sign  and  date  the  form  and  include 
any  other  information  required  by  the 
instructions  on  the  form  and  the 
regulations  in  this  part. 

(3)  One  copy  of  Form  5400.4  must  be 
retained  by  the  distributor  as  part  of  his 
pennanent  records  in  accordance  with 
paragraph  (b)(4)  of  this  section  and  for 
the  period  specified  in  §  555.121.  The 
distributor  must  mail  the  other  copy  of 
Form  5400.4  to  the  Bureau  of  Alcohol. 
Tobacco,  Firearms  and  Explosives  in 
accordance  with  the  instructions  on  the 
form. 

(4)  Each  Form  5400.4  must  be 
retained  in  chronological  order  by  date 
of  disposition,  or  in  alphabetical  order 
by  name  of  limited  permittee.  A  licensee 
may  not,  however,  use  both  methods  in 
a  single  recordkeeping  system.  Where 
there  is  a  change  in  proprietorship  by  a 
limited  permittee,  the  forms  may 
continue  to  be  filed  together  after  such 
change. 

(5)  The  requirements  of  this  section 
are  in  addition  to  any  other 
recordkeeping  requirement  contained  in 
this  part. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1140-0078) 

Par.  26.  Section  555.128  is  amended 
by  adding  the  phrase  "or  new 
permittee"  after  the  phrase  "new 
licensee"  in  the  first  sentence. 

Par.  27.  Section  555.141  is  amended 
by  adding  two  new  sentences  at  the  end 
of  paragraph  (a)(1)  to  read  as  follows: 

§555.141     Exemptions. 

(a)*  *  • 

(1)  *  *  *  For  example,  regulations 
issued  by  the  Department  of 
Transportation  addressing  the  security 
risk  of  aliens  transporting  explosives  by 
commercial  motor  or  railroad  carrier 
from  Canada  preclude  the  enforcement 
of  18  U.S.C.  842(i)(5)  against  persons 
shipping,  transporting,  receiving,  or 
possessing  explosives  incident  to  and  in 
connection  with  the  commercial 
transportation  of  explosives  by  truck  or 
rail  from  Canada  into  the  United  States. 
'  Questions  concerning  this  exception 


should  be  directed  to  ATF's  Public 
Safety  Branch  in  Washington,  DC. 

*        •        •        •        * 

Par.  28.  Section  555.142  is  amended 
by  revising  the  section  heading;  by 
revising  paragraphs  (a)  through  (d);  by 
adding  a  new  paragraph  (f);  and  by 
adding  a  parenthetical  text  at  the  end  of 
the  section  to  read  as  follows: 

§  555.1 42    Relief  from  disabilities  (effective 
January  24, 2003). 

(a)  Any  person  prohibited  from 
shipping  or  transporting  any  explosive 
in  or  affecting  interstate  or  foreign 
commerce  or  from  receiving  or 
possessing  any  explosive  which  has 
been  shipped  or  transported  in  or 
affecting  interstate  or  foreign  commerce 
may  make  application  for  relief  fit)m 
disabilities  under  section  845(b)  of  the 
Act. 

(b)  An  application  for  relief  from 
disabilities  must  be  filed  with  the 
Director  by  submitting  ATF  Form 
5400.29,  Application  for  Restoration  of 
Explosives  Privileges,  in  accordance 
with  the  instructions  on  the  form.  The 
application  must  be  supported  by 
appropriate  data,  including  the 
information  specified  in  paragraph  (f)  of 
this  section.  Upon  receipt  of  an 
incomplete  or  improperly  executed 
application  for  relief,  the  applicant  will 
be  notified  of  the  deficiency  in  the 
application.  If  the  application  is  not 
corrected  and  returned  within  30  days 
following  the  date  of  notification,  the 
application  will  be  considered 
abandoned. 

(c)(1)  The  Director  may  grant  relief  to 
an  applicant  if  it  is  established  to  the 
satisfaction  of  the  Director  that  the 
circumstances  regarding  the  disability 
and  the  applicant's  record  and 
reputation  are  such  that  the  applicant 
will  not  be  likely  to  act  in  a  manner 
dangerous  to  public  safety  and  that  the 
granting  of  such  relief  is  not  contrary  to 
the  public  interest. 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  the  Director  will 
not  grant  relief  if  the  applicant — 

(i)  Has  not  been  discharged  from 
parole  or  probation  for  a  period  of  at 
least  2  years; 

(ii)  Is  a  fugitive  from  justice; 

(iii)  Is  a  prohibited  alien; 

(iv)  Is  an  unlawful  user  of  or  addicted 
to  any  controlled  substance; 

(v)  Has  been  adjudicated  a  mental 
defective  or  committed  to  a  mental 
institution,  unless  the  applicant  was 
subsequently  determined  by  a  court, 
board,  commission,  or  other  lawful 
authority  to  have  been  restored  to 
mental  competency,  to  be  no  longer 
suffering  from  a  mental  disorder,  and  to 
have  had  all  rights  restored;  or 


(vi)  Is  prohibited  by  the  law  of  the 
State  where  the  applicant  resides  from 
receiving  or  possessing  explosive 
materials. 

(3)(i)  The  Director  may  grant  relief  to 
aliens  who  have  been  lawfully  admitted 
to  the  United  States  or  to  persons  who 
have  not  been  discharged  from  parole  or 
probation  for  a  period  of  at  least  2  years 
if  he  determines  that  the  applicant  has 
a  compelling  need  to  possess 
explosives,  such  as  for  purposes  of 
employment. 

(ii)  The  Director  may  grant  relief  to 
the  persons  identified  in  paragraph 
(c)(2)  of  this  section  in  extraordinary 
circumstances  where  the  granting  of 
such  relief  is  consistent  with  the  public 
interest. 

(d)  A  person  who  has  been  granted 
relief  under  this  section  is  relieved  of  all 
disabilities  imposed  by  the  Act  for  the 
disabilities  disclosed  in  the  application. 
The  granting  of  relief  will  not  affect  any 
disabilities  incurred  subsequent  to  the 
date  the  application  was  filed.  Relief 
from  disabilities  granted  to  aliens  will 
be  effective  only  so  long  as  the  alien 
retains  his  or  her  lawful  immigration 

status. 

***** 

(f)(1)  Applications  for  relief  from 
disabilities  must  include  the  following 
information: 

(i)  In  the  case  of  a  corporation,  or  of 
any  person  having  the  power  to  direct 
or  control  the  management  of  the 
corporation,  information  as  to  the 
absence  of  culpability  in  the  offensp  for 
which  the  corporation,  or  any  such 
person,  was- indicted,  formally  accused 
or  convicted; 

(ii)  In  the  case  of  an  applicant  who  is 
an  individual,  two  properly  completed 
FBI  Forms  FD-258  (fingerprint  card), 
and  a  written  statement  ttom  each  of 
three  references  who  are  not  related  to 
the  applicant  by  blood  or  marriage  and 
have  known  the  applicant  for  at  least  3 
years,  recommending  the  granting  of 
relief; 

(iii)  Written  consent  to  examine  and 
obtain  copies  of  records  and  to  receive 
statements  and  information  regarding 
the  applicant's  background,  including 
records,  statements  and  other 
information  concerning  employment, 
medical  history,  military  service, 
immigration  status,  and  criminal  record; 

(iv)  In  the  case  of  an  applicant  having 
been  convicted  of  a  crime  punishable  by 
imprisonment  for  a  term  exceeding  one 
year,  a  copy  of  the  indictment  or 
information  on  which  the  applicant  was 
convicted,  the  judgment  of  conviction  or 
record  of  any  plea  of  noyo  contendere  or 
plea  of  guilty  or  finding  of  guilt  by  the 
court; 
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(v)  In  the  case  of  an  applicant  under 
indictment,  a  copy  of  the  indictment  or 
information; 

(vi)  In  the  case  of  an  applicant  who 
has  been  adjudicated  a  mental  defective 
or  committed  to  a  mental  institution,  a 
copy  of  the  order  of  a  court,  board, 
commission,  or  other  lawful  authority 
that  made  the  adjudication  or  ordered 
the  commitment,  any  petition  that 
sought  to  have  the  applicant  so 
adjudicated  or  committed,  any  medical 
records  reflecting  the  reasons  for 
commitment  and  diagnoses  of  the 
applicant,  and  any  court  order  or 
finding  of  a  court,  board,  commission,  - 
or  other  lawful  authority  showing  the 
applicant's  discharge  from  commitment, 
restoration  of  mental  competency  and 
the  restoration  of  rights; 

(vii)  In  the  case  of  an  applicant  who 
has  been  discharged  from  the  Armed 
Forces  under  dishonorable  conditions,  a 
copy  of  the  applicant's  Certificate  of 
Release  or  Discharge  from  Active  Duty 
(Department  of  Defense  Form  214), 
Charge  Sheet  (Department  of  Defense 
Form  458),  and  final  court  martial  order; 

(viii)  In  the  case  of  an  applicant  who, 
having  been  a  citizen  of  the  United 
States,  has  renounced  his  or  her 


citizenship,  a  copy  of  the  formal 
renunciation  of  nationality  before  a 
diplomatic  or  consular  officer  of  the 
United  States  in  a  foreign  state  or  before 
an  officer  designated  by  the  Attorney 
General  when  the  United  States  was  in 
a  state  of  war  (see  8  U.S.C.  1481(a)(5) 
and  (6));  and 

(ix)  In  the  case  of  an  applicant  who  is 
an  alien,  dociunentation  that  the 
applicant  is  an  alien  who  has  been 
lawfully  admitted  to  the  United  States; 
certification  from  the  applicant 
including  the  applicant's  INS-issued 
alien  number  or  admission  number, 
country/coiuitries  of  citizenship,  and- 
immigration  status,  and  certifying  that 
the  applicant  is  legally  authorized  to 
work  in  the  United  States,  or  other 
purposes  for  Which  possession  of 
explosives  is  required;  certification  from 
an  appropriate  law  enforcement  agency 
of  the  applicant's  country  of  citizenship 
stating  that  the  applicant  does  not  have 
a  criminal  record;  and,  if  applicable, 
certification  from  a  Federal  explosives 
licensee  or  permittee  or  other  employer 
stating  that  the  applicadft  is  employed 
by  the  employer  and  must  possess 
explosive  materials  for  purposes  of 


employment.  These  certifications  must 
be  submitted  in  English. 

(2)  Any  record  or  document  of  a  court 
or  other  government  entity  or  official 
required  by  paragraph  (f)(1)  of  this 
section  must  be  certified  by  the  coiut  or 
other  govenunent  entity  or  official  as  a 
true  copy. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1140- 
0076) 

Par.  29.  Section  555.165  is  amended 
by  designating  the  existing  paragraph  as 
paragraph  (a)  and  by  adding  new 
paragraph  (b)  to  read  as  follows: 

§555.165    Failure  to  report  theft  or  loss. 

***** 

(b)  On  and  after  January  24,  2003,  any 
licensee  or  permittee  who  fails  to  report 
a  theft  of  explosive  materials  in 
accordance  with  §  555.30  will  be  fined 
under  title  18  U.S.C,  imprisoned  not 
more  than  5  years,  or  both. 

Signed:  March  14,  2003. 
Bradley  A.  Buckles, 
Director. 

[FR  Doc.  Q3-6573  Filed  3-19-03;  8:45  ami 
BILLING  CODE  4410-F»-P 


Thursday, 
March  20,  2003 


Part  in 

Department  of 
Education 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  200 
RIN  1810— AA95 

Title  I— Improving  the  Academic 
Achievement  of  the  Disadvantaged 

agency:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

action:  Notice  of  proposed  rulemaking. 


summary:  The  Secretary  proposes  to 
amend  the  regulations  governing 
programs  administered  under  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 
(ESEA) — referred  to  in  these  proposed 
regulations  as  the  Title  I  programs. 
These  proposed  regulations  would 
clarify  statutory  provisions  regarding 
State,  LEA,  and  school  accountability 
for  the  academic  achievement  of 
students  with  the  most  significant 
cognitive  disabilities  and  are  needed  to 
implement  changes  to  Title  I  of  the 
ESEA  made  by  the  No  Child  Left  Behind 
Act  of  2001  (NCLB  Act). 
DATES:  We  must  receive  your  comments 
on  or  before  May  19,  2003. 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  Jacquelyn 
C.  Jackson.  Ed.D.,  Acting  Director, 
Student  Achievement  and  School 
Accountability  Programs,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3W230, 
FB-6,  Washington,  DC  20202-6132.  The 
Fax  number  for  submitting  comments  is 
(202)  260-7764. 

If  you  prefer  to  send  your  comments 
through  the  Internet,  use  the  following 
address:  Titlelnilemaking&ed.gov. 

You  must  include  the  term  "proposed 
rule"  in  the  subject  line  of  your 
electronic  message. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
you  must  send  your  comments  to  the 
Office  of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
You  may  also  send  a  copy  of  these 
comments  to  the  Department 
representative  named  in  this  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  C.  Jackson,  Ed.D.,  Acting 
Director,  Student  Achievement  and 
School  Accountability  Programs,  Office 
of  Elementary  and  Secondary 
Education,  Telephone:  (202)  260-0826. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 


format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 
We  are  specifically  interested  in  your 
comments  on  the  following: 

(1)  Whether,  in  proposed 

§  200.13(c)(1),  existing  scientific 
research.  State/LEA  or  national  data, 
and  the  current  state  of  knowledge 
support  setting  the  cap  at  1.0  percent  for 
students  with  the  most  significant 
cognitive  disabilities  whose 
achievement  can  be  measured  against 
alternate  achievement  standards  for 
determining  adequate  yearly  progress 
(AYP)  at  the  LEA  and  State  levels. 

(2)  What,  if  any,  significant 
implementation  issues  pertaining  to  the 
definition  of  "students  with  the  most 
significant  cognitive  disabilities"  in 
proposed  §  200.1(d)(2)  would  arise  at 
the  State,  LEA,  and  school  levels. 
Specifically,  the  Department  requests 
comments  on  what  current 
recordkeeping  and  reporting 
requirements  would  States  and  LEAs 
use  to  comply  with  this  provision  and 
whether  additional  information  or  data 
will  be  necessary  for  compliance. 

(3)  Compliance  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportunities  we. 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

(4)  How  the  Department  should 
review  these  regulations  once  finalized 
to  monitor  regulatory  compliance  and 
invite  more  research  and  analysis  to 
potentially  fine-tune  program 
implementation. 

In  addition,  we  invite  you  to  submit 
additional  comments  on  §  200.20(c)(3) 
of  the  Title  I  regulations  published  on 
December  2,  2002  (67  FR  71710,  71717). 
This  regulation  provides  that,  if  a 
student  takes  a  State  assessment  for  a 
particular  subject  or  grade  level  more 
than  once,  the  State  must  use  the 
student's  results  from  the  first 
administration  to  determine  AYP.  We 
included  this  provision  in  the 
regulations  in  response  to  comments 
requesting  clarification  on  the  proposed 
regulations.  Although  there  may  be  very 
sound  reasons  for  permitting  a  student 
to  take  high-stakes  assessments  multiple 


times,  we  believe  that  a  student's 
performance  on  the  first  administration 
best  reflects  the  performance  of  the 
school  in  preparing  the  student  to  take 
the  assessment,  and  school 
accountability  is  the  focus  of  Title  I. 
Several  States  have  suggested  that  their 
practice  of  administering  multiple 
assessments  in  certain  situations  and 
counting  the  scores  on  these 
assessments  for  school  accountability 
purposes  better  reflects  both  student 
and  school  performance  than  does 
§  200.20(c)(3).  We  invite  you  to 
comment  on  whether  §  200.20(c)(3) 
should  be  amended  and,  if  so,  how. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
room  3W242,  FB-6,  400  Maryland 
Avenue.  SW.,  Washington.  DC,  between 
the  hours  of  8:3d  a.m.  and  4  p.m.. 
Eastern  time,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid.  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Background  . 

These  proposed  regulations 
implement  statutory  provisions 
regarding  State.  LEA,  and  school 
accountability  for  the  academic 
achievement  of  students  with  the  most 
significant  cognitive  disabilities.  They 
would  amend  final  regulations 
published  in  the  Federal  Register  (67 
FR  45038)  by  the  Secretary  on  July  5, 
2002  for  the  standards  and  assessment 
provisions  of  Title  I.  part  A  of  the  ESEA 
and  on  December  2,  2002  (67  FR  71710) 
for  the  remaining  provisions  of  Title  I, 
parts  A  and  C.  These  regulations 
implement  the  ESEA  as  reauthorized 
under  the  NCLB  Act  (Pub.  L.  107-110). 
enacted  January  8,  2002,  which 
incorporated  major  educational  reforms 
proposed  by  President  George  W.  Bush 
in  his  No  Child  Left  Behind  initiative 
and  significant  changes  to  Title  I  of  the 
ESEA.  which  is  designed  to  help 
disadvantaged  children  meet  high 
academic  standards. 

In  the  notice  of  proposed  rulemaking 
(NPRM)  published  in  the  Federal 
Register  (67  FR  50986)  on  August  6, 
2002.  the  Secretary  proposed  in  §  200.13 
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allowing  the  use  of  alternate 
achievement  standards  for  students  with 
the  most  significant  cognitive 
disabilities  for  the  purpose  of 
determining  the  AYP  of  States,  LEAs, 
and  schools,  provided  that  use  at  the 
State  and  LEA  levels  did  not  exceed  0.5 
percent  of  all  students.  Numerous 
comments  were  received  on  this 
proposal.  Many  of  them  reflected  a 
misunderstanding  on  the  part  of 
commenters  who  thought  that  the 
niunber  of  students  with  disabilities 
who  could  take  an  alternate  assessment 
was  being  limited.  Instead,  the  NPRM 
proposed  to  allow  the  use  of  alternate 
achievement  standards  to  determine 
proficiency  for  a  limited  group  of 
students  with  disabilities,  and  the  use  of 
those  assessment  results  in  the 
calculation  of  AYP.  It  did  not  propose 
limiting  the  number  or  percentage  of 
students  taking  an  alternate  assessment 
but  did  propose  limiting  the  percentage 
of  students  who  take  an  alternate 
assessment  that  is  evaluated  against 
alternate  achievement  standards  that 
may  be  included  in  the  calculation  of 
AYP. 

Section  200.13  as  adopted  in  the  final 
regulations  published  in  the  Federal 
Register  (67  FR  71710)  on  December  2. 
2002  did  not  allow  any  use  of  alternate 
achievement  standards  for  students  with 
the  most  significant  cognitive 
disabilities  for  the  purpose  of 
determining  the  AYP  of  States  and 
LEAs.  Based  on  the  comments  in 
response  to  the  earlier  NPRM  and 
departmental  review,  we  are  proposing 
to  amend  the  final  regulations  to 
provide  for  this  use  of  alternate 
achievement  standards.  We  are  seeking 
public  conunent  in  this  NPRM  regarding 
their  appropriate  use  in  determining 
AYP  for  students  with  the  most 
significant  cognitive  disabilities. 

Proposed  Regulations 

Section  200. 1     State  Responsibilities  for 
Developing  Challenging  Academic 
Standards 

Statute:  Under  section  1111(b)(1)  of 
Tide  I,  each  State  must  adopt 
challenging  academic  content  standards 
and  student  academic  achievement 
standards  (formerly  called  "student 
performance  standards").  Each  State 
must  have  the  same  academic  content 
standards  for  all  schools  and  all 
children  in  the  State  in  mathematics, 
reading/language  arts,  and,  beginning  in 
the  2005-2006  school  year,  science.  In 
developing  challenging  student 
academic  achievement  standards, 
aligned  with  the  State's  content 
standards.  States  must  describe  at  least 


three  levels  of  achievement:  advanced, 
proficient,  and  basic. 

Current  Regulations:  Section  200.1 
describes  the  State's  obligation  to 
develop  challenging  academic  content 
and  student  academic  achievement 
standards  in  at  least  mathematics, 
reading/language  arts,  and,  beginning  in 
2005-2006,  science  that  apply  to  all 
public  schools  and  public  school 
students  in  the  State.  It  requires  that  the 
State's  academic  achievement  standards 
be  aligned  with  the  State's  academic 
content  standards  and  apply  to  every 
grade  assessed. 

Proposed  Regulations:  The  proposed 
regulations  would  allow  States  to  use  a 
dociunented  and  validated  standards- 
setting  process  to  define  academic 
achievement  standards  for  students  with 
the  most  significant  cognitive 
disabilities,  as  defined  in  proposed 
§  200.1(d)(2).  who  take  an  alternate 
assessment.  These  standards  must  be 
aligned  with  the  State's  academic 
content  standards  and  reflect 
professional  judgment  of  the  highest 
learning  standards  possible  for  those 
students. 

Reasons:  In  proposing  these 
amendments  to  §  200.1.  we 
acknowledge  that,  while  all  childr^i 
can  learn  challenging  content  standards, 
evaluating  that  learning  by  alternate 
achievement  standards  is  appropriate 
for  some  small,  limited  percentage  of 
students  whose  intellectual  functioning 
and  adaptive  behavior  are  three  or  more 
standard  deviations  below  the  mean. 

Section  200.6    Inclusion  of  All  Students 

Statute:  Section  1111(b)(1)(B)  of  the 
ESEA  requires  States  to  provide  all 
public  schools  and  all  public  school 
students  in  the  State  with  the  same 
challenging  academic  content  standards 
and  student  academic  achievement 
standards.  Section  1111(b)(3)(C)  further 
stipulates  that  a. State's  academic 
assessments  must  measure  the 
achievement  of  all  children;  be  aligned 
with  the  State's  challenging  academic 
content  and  academic  achievement 
standards;  and  provide  for  reasonable 
adaptations  and  accommodations  for 
students  with  disabilities,  as  defined 
under  section  602(3)  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA). 

Current  Regulations:  Current  §  200.6 
clarifies  that  the  State's  academic 
assessment  system  must  include 
accommodations  for  students  with 
disabilities  as  defined  under  section 
602(3)  of  the  IDEA  and  for  students 
covered  under  section  504  of  the 
Rehabilitation  Act  of  1973  (Section  504) 
to  allow  the  State  to  measure  the 
academic  achievement  of  these  students 
relative  to  the  State's  academic  content 


and  achievement  standards  for  the 
grades  in  which  they  are  enrolled.  In 
addition,  the  regulations  require  States 
to  provide  one  or  more  alternate 
assessments  for  students  with 
-disabilities,  as  defined  under  section 
602(3)  of  the  IDEA,  who  caimot 
participate  in  all  or  part  of  the  State 
assessment,  even  with  appropriate 
accommodations.  These  alternate 
assessments  must  yield  results  for  the 
grade  in  which  the  student  is  enrolled 
in  at  least  reading/language  arts, 
mathematics,  and.  beginning  in  the 
2007-2008  school  year,  science. 

Proposed  Regulations:  Section  200.6 
would  be  amended  to  allow  the 
alternate  assessments  of  students  with 
the  most  significant  cognitive 
disabilities,  as  defined  in  proposed 
§  200.1(d)(2),  to  measure  the 
achievement  of  those  students  against 
alternate  academic  achievement 
standards  defined  by  the  State  under 
§  200.1(d)(1).  Proposed  §  200.6  would 
also  require  States  to  establish 
guidelines  to  ensure  that  alternate 
assessments  measured  against  alternate 
achievement  standards  are  used  only  for 
students  with  the  most  significant 
cognitive  disabilities.  States  would  also 
be  required  to  report  separately  on  the 
percentage  of  students  with  disabilities 
taking  alternate  assessments  that  are 
measured  against  alternate  academic 
achievement  standards  and  the 
percentage  of  students  with  disabilities 
taking  alternate  assessments  that  are 
measured  against  the  regular 
achievement  standards. 

Reasons:  Proposed  amendments  to 
§  200.6  acknowledge  the 
appropriateness  of  allowing  the 
alternate  assessments  of  a  small 
percentage  of  students — ^those  with  the 
most  significant  cognitive  disabilities — 
to  be  measured  against  alternate 
achievement  standards  aligned  with  the 
State's  academic  content  standards. 
(Alternate  assessment  of  other  students 
with  disabilities  must  be  measured 
against  grade-level  achievement 
standards.)  Proper  implementation  of 
the  requirements  that  States  establish 
gmdelines  and  report  on  the  percentages 
of  students  with  disabilities  taking 
alternate  assessments  that  are  measured 
against  alternate  academic  achievement 
standards  will  ensure  that  all  students 
with  disabilities  are  appropriately 
included  in  State  assessment  systems. 
The  proposed  amendment  does  not 
limit  the  number  or  percentage  of 
students  taking  alternate  assessments 
measured  against  achievement 
standards  as  defined  in  §  200.1(c),  as 
determined  appropriate  by  their 
Individualized  Education  Program  (lEP) 
teams,  but  does  limit  the  percentage  of 
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those  students  with  the  most  significant 
cognitive  disabilities  taking  an  alternate 
assessment  measured  against  alternate 
achievement  standards  as  defined  in 

§  200.1(d). 

Section  200.13  Adequate  Yearly 
Progress  in  General 

Statute:  Under  section  1111(b)(2)(B). 
each  State  must  define  what  constitutes 
AYP  of  the  State,  and  of  all  public 
elementary  and  secondary  schools  and 
LEAs  in  the  State,  toward  enabling  all 
students  to  meet  the  State's  student 
academic  achievement  standards.  This 
definition  must  apply  the  same  high 
standards  of  academic  achievement  to 
all  public  elementary  and  secondary 
school  students  in  the  State,  be 
statistically  valid  and  reliable,  and 
measure  progress  based  primarily  on  the 
State's  academic  assessments. 

To  make  AYP,  a  school  must:  meet  or 
exceed  the  State's  annual  measurable 
objectives  with  respect  to  all  students 
and  students  in  each  subgroup;  test  at 
least  95  percent  of  all  students  and  of 
the  students  in  each  subgroup  enrolled 
in  the  school;  and  make  progress  on  the 
other  academic  indicators  determined 
by  the  State. 

Current  Regulations:  The  current 
regulations  governing  AYP  implement 
the  statutory  provisions  in  section  1111 
of  the  ESEA.  They  require  that  each 
State  demonstrate  what  constitutes  AYP 
of  the  State  and  of  all  public  schools 
and  LEAs  in  the  State,  in  a  manner  that 
applies  the  same  high  standards  of 
achievement  to  all  public  school 
students;  is  statistically  valid  and 
reUable;  results  in  continuous  and 
substantial  academic  improvement  for 
all  students;  measures  the  progress  of  all 
public  schools,  LEAs  and  the  State 
based  primarily  on  the  State's  academic 
assessment  system;  measures  progress 
separately  for  reading/language  arts  and 
for  mathematics;  is  the  same  for  all 
public  schools  and  LEAs  in  the  State; 
and  applies  the  same  annual  measurable 
objectives  for  all  students  and  for  all 
identified  subgroups  as  defined  in 
§200.13(b)(7)(ii). 

Proposed  Regulations:  The  proposed 
regulations  specify  the  acceptable  use  of 
alternate  achievement  standards 
identified  in  §  200.1(d)  for  students  with 
the  most  significant  cognitive 
disabilities.  Specifically,  proposed 
§  200.13(c)(1)  would  permit  States  to 
use  those  standards  for  students  with 
the  most  significant  cognitive 
disabilities  in  calculating  AYP  for 
schools,  provided  that  the  percentage  of 
students  with  the  most  significant 
cognitive  disabilities  at  the  LEA  and 
State  levels,  separately,  does  not  exceed 
1.0  percent  of  all  students  in  the  grades 


assessed.  Nationally,  1.0  percent  of 
students  in  the  grades  assessed 
represents  approximately  nine  percent 
of  students  with  disabilities,  but  the 
actual  percent  varies  across  States.  The 
1.0  percent  limitation  applies  only  at 
the  LEA  and  State  levels.  Proposed 
§  200.13(c)(2)  allows  States  to  request 
from  the  Secretary— and  LEAs  to  request 
from  the  State'an  exception  to  the  1.0 
percent  limitation.  This  request  for  an 
exception  by  the  State  or  LEA  must 
document  that  the  incidence  of  students 
with  the  most  significant  cognitive 
disabilities  in  the  State  or  LEA  exceeds 
that  limit  and  that  circumstances  exist 
that  could  explain  the  higher 
percentages  such  As  a  school, 
community  or  health  program  that  has 
drawn  families  of  students  with  the 
most  significant  cognitive  disabilities 
into  the  area  or  a  very  small  overall 
population  in  which  case  a  very  few 
students  with  the  most  significant 
cognitive  disabilities  could  cause  the 
State  or  LEA  to  exceed  the  1.0  percent 
limitation. 

Students  included  under  §200. 13(c) 
who  take  an  alternate  assessment  that 
measures  alternate  achievement 
standards  would  be  counted  as 
"participating"  in  the  State's  assessment 
system  and  thus  would  be  included  in 
determining  whether  95  percent  of 
students  with  disabilities  enrolled  in  a 
school  at  the  time  of  testing  are.  in  fact, 
assessed. 

Reasons:  Under  the  Title  I 
accountability  system,  alternate 
assessments  based  on  alternate 
achievement  standards  are  an 
appropriate  way  to  measure  the  progress 
of  only  that  very  limited  portion  of 
students  with  the  most  significant 
cognitive  disabilities.  Moreover,  holding 
schools  accountable  for  students  with 
the  most  significant  cognitive 
disabilities  achieving  grade-level 
academic  achievement  standards  may 
subvert  the  intended  benefits  of  NCLB 
for  these  students  and  have  undesired 
effects  on  the  services  they  are 
provided. 

Based  on  current  prevalence  rates  of 
students  with  the  most  significant 
cognitive  disabilities,  and  allowing  for 
reasonable  local  variation  in  prevalence, 
proposed  §  200.13(c)(2)  would  set  the 
number  of  students  with  disabilities 
who  may  be  included  in  accoimtability 
measures  using  alternate  achievement 
standards  at  not  more  than  1.0  percent 
of  all  students  assessed  in  a  State  or 
LEA.  For  accountability  purposes,  the 
performance  of  all  other  students  with 
disabilities  (including  any  other 
students  with  disabilities  who  take  an 
alternate  assessment)  must  be  assessed 
against  the  academic  achievement 


standards  established  under  §  200.1(c). 
This  is  not  a  limit  on  the  number  or  type 
of  students  with  disabilities  who  can 
take  an  alternate  assessment. 

Section  200.13  of  the  NPRM, 
published  in  the  Federal  Register  (67 
FR  50986)  on  August  6,  2002,  proposed 
allowing  theMse  of  alternate 
achievement  standards  for  students  with 
the  most  significant  cognitive 
disabilities  for  determining  AYP  of 
States  and  LEAs,  provided  that  use  did 
not  exceed  0.5  percent  of  all  students. 
Many  comments  regarding  this  proposal 
misinterpreted  it  to  mean  that  the 
number  of  students  with  disabilities 
who  could  take  an  alternate  assessment 
was  being  limited;  rather,  it  proposed 
the  flexibility  of  allowing  the  use  of 
alternate  achievement  standards  to 
determine  proficiency  for  calculating 
AYP  for  a  limited  group  of  students 
with  disabilities.  Numerous  commenters 
expressed  concern  that  the  0.5  percent 
limit  on  assessments  using  alternate 
standards  in  the  calculation  of  AYP 
ignored  the  incidence  rate  of  students  ■ 
with  the  most  significant  cognitive 
disabilities,  which  they  estimated  at  2  to 
5  percent.  Recommended  alternatives 
included  elimination  of  the  limit,  a 
phase-in  of  the  0.5  percent  limit,  higher 
limits,  permitting  States  to  set  their  own 
limits,  or  using  such  limits  for  reporting 
purposes  only  and  not  in  the  calculation 
of  AYP. 

Several  commenters  expressed  the 
view  that  the  0.5  percent  limit  was 
"especially  unreasonable"  for  small 
rural  districts,  where  a  very  small 
number  of  students  with  the  most 
significant  cognitive  disabilities  might 
cause  the  LEA  to  exceed  the  limit. 
Others  wrote  that  the  provision  would 
be  unfair  to  districts  with  large 
populations  of  students  with  disabilities 
and  to  schools  with  programs 
specifically  designed  to  serve  students 
with  disabilities.  Many  commenters 
perceived  the  proposed  limit  to  be  in 
conflict  with  the  requirement  of  the 
IDEA  that  all  students  with  disabilities 
must  be  offered  an  alternate  assessment 
when  the  regular  assessment  does  not 
adequately  measure  their  achievement. 

Finally,  two  commenters  expressed 
support  for  the  0.5  percent  limit  on 
assessments  using  alternate 
achievement  standards  in  the 
calculation  of  AYP,  while  one 
supported  the  Secretary's  effort  to 
establish  a  realistic  limit  as  an 
important  step  in  preventing 
inappropriate  use  of  alternate 
assessments  to  "hide"  low-performing 
students  in  general. 

The  0.5  percent  of  total  population 
figure  was  derived  based  on  converging 
scientific  evidence  from  multiple 
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sources.  The  Metropolitan  Atlanta 
Developmental  Disabilities  Surveillance^ 
Program  (MADDSP)  sponsored  by  the 
Centers  for  Disease  Control  (CDC)  has 
assessed  the  prevalence  of  the  moderate, 
severe  and  profound  groups  of  mental 
retardation  in  that  community  at  a 
prevalence  rate  of  2.9  per  1,000  for 
students  3  to  10  years  of  age,  or  about 
one-third  of  those  with  mental 
retardation  (Boyle  C,  Holmgreen  N, 
Schednel  D.  Prevalence  of  Selected 
Developmental  Disabilities  in  Children 
3-10  Years  of  Age:  the  Metropolitan 
Atlanta  Developmental  Disabilities 
Surveillance  Program,  1991,  MMWR 
Surveillance  Summaries,  1996).  Thus, 
the  estimate  of  students  is  for  those  with 
an  IQ  of  less  than  50. 

A  later  study  by  Roeleveld  and 
colleagues  provided  a  similar  rate  of  3.8 
per  1,000  (Roeleveld  N,  Zielhuis  GA, 
Gabreels  F.  The  prevalence  of  mental 
retardation:  a  critical  review  of  recent 
literature.  Dev  Med  Child  Neurol. 
1997;39:125-32.).  Another  study 
indicates  that  students  with  severe  to 
profound  mental  retardation  are 
estimated  at  somewhat  less  than  0.13 
percent  of  the  total  population  (Beirne- 
Smith  M,  Patton  J,  Ittenhach  R,  Mental 
Retardation  (6th  Ed.)  Upper  Saddle 
River:  Prentice-Hall  Career  and 
Technology.  2001).  while  0.22  percent 
of  the  population  is  considered  to  have 
multiple  disabilities  (IDEA  Armual 
Report  to  Congress,  2001).  The 
American  Association  on  Mental 
Retardation  (AAMR)  defines  mental 
retardation  as  a  disability  characterized 
by  significant  limitations  both  in 
intellectual  functioning  and  in  adaptive 
behavior  as  expressed  in  conceptual, 
social,  and  practical  adaptive  skills. 
(AAMR,  Mental  Retardation:  Definition, 
Classification,  and  Systems  of  Supports, 
10th  Edition,  2002). 

In  general,  mild  mental  retardation, 
which  we  are  excluding  from  the 
definition  of  students  with  the  most 
significant  cognitive  disabilities,  is 
considered  to  be  two  or  more  standard 
deviations  below  the  mean.  Thus,  for 
purposes  of  the  Title  I  program,  the  term 
'students  with  the  most  significant 
cognitive  disabilities'  is  defined  as 
covering  students  with  intellectual 
functioning  and  adaptive  behavior  three 
or  more  standard  deviations  below  the 
mean. 

However,  these  numbers  are  generally 
seen  as  reflecting  national  rates,  and,  as 
a  number  of  commenters  on  the  earlier 
NPRM  pointed  out,  may  not  account  for 
more  localized  differences,  caused  by  a 
number  of  factors,  in  the  prevalence  of 
students  with  the  most  significant 
cognitive  disabilities.  Several 
commenters  indicated  that  in  their 


experience  the  prevalence  of  students 
with  the  most  significant  cognitive 
disabilities  exceeded  the  0.5  percent 
proposal  and  suggested  that  a  limit  of 
1.0  percent  would  be  more  appropriate. 

While  not  specifically  comparaole, 
because  they  include  all  students  with 
disabilities  who  participate  in  State 
assessment  programs  through  alternate 
assessments,  and  not  just  those  students 
with  the  most  significant  cognitive 
disabilities.  State  data  reported  to  the 
Department  under  the  IDEA  may  be 
illustrative.  Of  the  38  States  for  which 
sufficient  data  were  provided  to 
calculate  a  participation  rate,  in  21 
States  5  percent  or  less  of  students  with 
disabilities  who  participated  in  the  State 
assessment  program  took  an  alternate 
assessment.  (Five  percent  of  students 
with  disabilities  is  roughly  equivalent  to 
0.5  percent  of  all  students.)  In  14  other 
States,  between  5  and  10  percent  of 
students  with  disabilities  participated  in 
State  assessment  programs  through  an 
alternate  assessment.  (Analysis  of  2000- 
2001-Biennial  Performance  Reports, 
National  Center  for  Educational 
Outcomes)  In  these  States,  students  with 
disabilities  comprise  approximately  8  to 
12  percent  of  the  total  student 
population.  (IDEA  Annual  Report  to 
Congress,  2001). 

In  addition,  national  prevalence  rates 
provide  an  average,  but  the  actual 
numbers  in  a  jurisdiction  may  be  higher 
or  lower  than  that  average.  Factors 
beyond  the  control  of  a  school,  school 
district,  or  even  a  State  may  cause  the 
HumSer  of  students  with  the  most 
•  significant  cognitive  disabilities  to 
exceed  0.5  percent  of  the  total  student 
population  at  the  grades  assessed.  For 
example,  in  small  schools,  a  single 
student  may  be  more  than  that  limit 
would  allow.  Moreover,  certain  schools, 
districts,  or  States  may  have 
disproportionate  niunbers  of  students. 
wiUi  the  most  significant  cognitive 
disabilities  because  of  proximity  to 
special  facilities  or  services. 

In  addition,  imposing  a  limit  on  the 
number  and  type  of  students  with 
disabilities  who  can  take  an  alternate 
assessment  that  is  evaluated  based  on 
alternate  academic  achievement 
standards  does  not  prohibit  other 
students  with  disabilities  from  taking  an 
alternate  assessment  or  an  assessment 
with  appropriate  accommodations  when 
deemed  necessary  by  the  Individualized 
Education  Program  (lEP)  team  under  the 
IDEA.  Decisions  about  how  an 
individual  student  participates  in  a 
State  assessment  remain  the 
responsibility  of  tlje  student's  lEP  team 
and  must  be  made  on  an  individualized 
basis  for  each  student.  However,  only 
the  alternate  assessment  of  students 


with  the  most  significant  cognitive 
disabilities  may  be  evaluated  against 
alternate  academic  achievement 
standards. 

In  sum,  even  though  the  0.5  percent 
figure  was  based  on  the  best  available 
data,  those  data  are  limited.  We  are 
persuaded  by  the  comments  of  a  number 
of  stakeholders  who  said  that  0.5 
percent  did  not  reflect  their  experience; 
rather,  a  one  percent  limitation  would 
allow  for  normal  State  and  LEA 
variations  in  the  occiurence  of  students 
with  the  most  significant  cognitive 
disabilities. 

Executive  Order  12866 

1 .  Potential  Costs  and  Benefits 

Under  Executive  Order  12866,  we 
have  assessed  the  potential  costs  and 
benefits  of  this  regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  we  have  determined  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 
Elsewhere  in  this  SUPPLEMENTARY 
INFORMATION  section  we  identify  and 
explain  burdens  specifically  associated 
with  information  collection 
requirements.  See  the  heading 
Paperwork  Reduction  Act  of  1995. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  regulatory  action, 
we  have  determined  that  the  benefits 
would  justify  the  costs. 

We  have  also  determined  that  this 
regulatory  action  would  not  unduly 
interfere  with  State,  local,  and  tribal 
govenunents  in  the  exercise  of  the 
governmental  functions. 

Summary  of  Potential  Costs  and 
Benefits 

These  proposed  regulations  would  not 
add  significantly  to  the  costs  of 
implementing  the  Title  I  programs 
authorized  by  the  ESEA  or  alter  the 
benefits  that  the  Secretary  believes  vdll 
be  obtained  thrdugh  successful 
implementation. 

As  noted  elsewhere,  the  proposed 
regulations  would  clarify  the  statute  and 
facilitate  a  better  understanding  of  its 
accountability  requirements  regarding 
students  with  the  most  significant 
cognitive  disabilities.  Both  the  statute 
and  existing  regulations  require  States 
to  develop  assessment  systems  that 
include  alternate  assessments.  These 
proposed  regulations  clarify  how 
alternate  assessment  results  based  on 
alternate  achievement  standards  for  a 
small  percentage  of  students  are  to  be 
included  in  the  calculation  of  AYP 
within  the  State  accountability'  system. 
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States  and  LEAs  will  benefit  by 
receiving  more  accurate  achievement 
information  regarding  students  with  the 
most  significant  cognitive  disabilities. 

Most  implementation  costs  and 
benefits  will  stem  from  the  underlying 
legislation.  The  Department  believes 
that  these  activities  will  be  financed 
through  the  appropriations  for  Title  I 
and  other  Federal  programs  and  that  the 
responsibilities  encompassed  in  the  law 
and  regulations  will  not  impose  a 
financial  burden  that  States  and  LEAs 
will  have  to  meet  from  non-Federal 
resources.  For  purposes  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  these  regulations  do  not  include  a 
Federal  mandate  that  might  result  in 
increased  expenditures  by  State,  local, 
and  tribal  governments,  or  increased 
expenditures  by  the  private  sector  of 
more  that  $100  million  in  any  one  year. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
Presidential  memorandum  on  "Plain 
Language  in  Government  Writing" 
require  each  agency  to  write  regulations 
that  are  easy  to  understand.  The 
Secretary  invites  comments  on  how  to 
make  these  proposed  regulations  easier 
to  understand,  including  answers  to 
questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.j  aid  or  reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  understand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  symbol  "§" 
and  a  numbered  heading;  for  example, 

§  200.13  Adequate  yearly  progress  in 
general.) 

•  Could  the  description  of  the 
proposed  regulations  in  the 
"Supplementary  Information"  section  of 
this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  rn  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


These  provisions  require  States  and 
LEAs  to  take  certain  actions  to  improve, 
student  academic  achievement.  The 
Department  believes  that  these  activities 
will  be  financed  through  the 
appropriations  for  Title  I  and  other 
Federal  programs  and  that  the 
responsibilities  encompassed  in  the  law 
and  regulations  will  not  impose  a 
financial  burden  that  States  and  LEAs 
will  have  to  meet  from  non-Federal 


resources. 


Paperwork  Reduction  Act  of  1995 

Section  200.6  contains  an  information 
collection  requirement.  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Department  of 
Education  has  submitted  a  copy  of  this 
section  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  as  part  of 
the  paperwork  collection  titled  "State 
educational  agency,  local  educational 
agency,  and  school  data  collection  and 
reporting  under  ESEA,  Title  I,  Part  A". 

This  provision  of  the  Title  I,  part  A 
regulations  requires  States  to  establish 
guidelines  to  ensure  that  the  alternate 
academic  achievement  standards 
defined  under  §  200.1(d)  are  used  only 
for  students  who  have  the  most 
significant  cognitive  disabilities.  In 
addition,  it  requires  schools  and  LEAs 
to  annually  report,  separately,  the 
percentage  of  students  with  disabilities 
taking  alternate  assessments  measured 
against  alternate  achievement  standards 
defined  in  §  200.1(d)  and  the  percentage 
of  students  with  disabilities  taking 
alternate  assessments  measured  against  - 
the  academic  achievement  standards 
defined  under  §200. 1(c). 

The  total  estimated  reporting  and 
record  keeping  burden  hoiirs  for  SEA 
activity  covered  by  the  paperwork 
requirement  is  56,264  hours  for  52 
SEAs.  The  total  estimated  reporting  and 
record  keeping  burden  hours  for  LEA 
activities  covered  by  the  paperwork 
requirement  is  1,159,505  hours  for 
13,335  LEAs.  The  total  estimated 
reporting  and  record  keeping  burden 
hours  for  school-level  activities  is 
1,506,222  hours. 

The  Office  of  Management  and  Budget 
is  currently  reviewing  the  information 
collection  pertaining  to  this  regulation. 
We  invite  comments  on  the  information 
collection  in  this  proposed  regulation  by 
April  21,  2003.  If  you  want  to  comment 
on  the  information  collection 
requirements,  please  send  your 
comments  to  the  Office  of  Laformation 
and  Regidatory  Affairs,  OMB,  room 
10235,  New  Executive  Office  Building, 
Washington,  DC  2050^;  Attention:  Desk 
Officer  for  U.S.  Department  of 
Education.  You  may  also  send  a  copy  of 
these  comments  to  the  Department 


representative  named  in  the  ADDRESSES 
section  of  this  preamble. 

We  consider  your  comments  on  this 
proposed  collection  of  information  in — 

•  Deciding  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection,  including  the  validity  of  our 
methodology  and  assumptions; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  we 
collect;  and 

•  Minimizing  the  burden  on  those 
who  must  respond.  This  includes 
exploring  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  to  ensure 
that  OMB  gives  your  comments  full 
consideration,  it  is  important  that  OMB 
receives  the  comments  within  30  days 
of  pubUcation.  This  does  not  affect  the 
deadline  for  your  comments  to  us  on  the 
proposed  regulations. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.010  Improving  Programs 
Operated  by  Local  Educational  Agencies) 

List  of  Subiects  in  34  CFR  Part  200 

Administrative  practice  and 
procedure,  Adult  education.  Children, 
Education  of  children  with  disabilities, 
Education  of  disadvantaged  children. 
Elementary  and  secondary  education. 
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Eligibility,  Family-centered  education. 
Grant  programs— education,  Indians 
education,  Institutions  of  higher 
education.  Local  educational  agencies, 
Nonprofit  private  agencies.  Private 
schools.  Public  agencies.  Reporting  and 
recordkeeping  requirements.  State- 
administered  programs.  State 
educational  agencies. 

Dated:  March  14,  2003. 
Rod  Paige, 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  part 
200  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  200— TITLE  I— IMPROVING  THE 
ACADEMIC  ACHIEVEMENT  OF  THE 
DISADVANTAGED 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  6301  through  6578, 
unless  otherwise  noted. 

2.  In  §  200.1,  redesignate  paragraphs 
(d)  and  (e)  as  (e)  and  (f),  revise 
paragraph  (a)(1),  and  add  paragraph  (d) 
to  read  as  follows: 

§  200.1  State  responsibilities  for 
developing  challenging  academic 
standards. 

(a)  *   *  * 

(1)  Be  the  same  academic  standards 
that  the  State  applies  to  all  public 
schools  and  public  school  students  in 
the  State,  including  the  public  schools 
and  public  school  students  served  under 
subpart  A  of  this  part,  except  as 
provided  in  paragraph  (d)  of  this 

section; 

***** 

(d)  Alternate  academic  achievement 
standards.  (1)  For  students  with  the 
most  significant  cognitive  disabilities 
who  take  an  alternate  assessment,  a 
State  may,  through  a  documented  and 
validated  standards-setting  process, 
define  achievement  standards  that — 

(i)  Are  aligned  with  the  State's 
academic  content  standards;  emd 

(ii)  Reflect  professional  judgment  of 
the  highest  learning  standards  possible 
for  those  students. 

(2)  For  purposes  of  subpart  A  of  this 
part,  the  term  "students  with  the  most 


significant  cognitive  disabilities"  means 
students  who  have  been  identified  as 
students  with  disabilities  under  the 
Individuals  with  Disabilities  Education 
Act  and  whose  intellectual  functioning 
and  adaptive  behavior  are  three  or  more 
standard  deviations  below  the  mean. 
***** 

3.  In  §  200.6,  revise  paragraph 
(a)(2)(ii)  and  add  paragraph  (a)(2)(iii)  to 
read  as  follows: 

§  200.6    Inclusion  of  all  students. 

***** 

-   (a)*  *  * 

(2)*  *  * 

(ii)(A)  Alternate  assessments  must 
yield  results  for  the  grade  in  which  the 
student  is  enrolled  in  at  least  reading/ 
language  arts,  mathematics,  and, 
beginning  in  the  2007-2008  school  year, 
science,  except  as  provided  in 
paragraph  (a)(2)(ii){B)  of  this  section. 

(B)  For  students  with  the  most 
significant  cognitive  disabilities, 
alternate  assessments  may  yield  results 
that  measure  the  achievement  of  those 
students  against  the  achievement 
standards  the  State  has  defined  under 
§  200.1(d). 

(iii)  The  State  must— 

(A)  Establish  guidelines  to  ensure  that 
the  alternate  academic  achievement 
standards  defined  under  §  200.1(d)  are 
used  only  for  students  who  have  the 
most  significant  cognitive  disabilities; 
and 

(B)  Require  schools  and  LEAs  to 
report  separately  the  percentage  of 
students  with  disabilities  taking 
alternate  assessments  measured 
against^ 

(1)  The  alternate  academic 
achievement  standards  defined  under 
§  200.1(d);  and 

[2]  The  academic  achievement 
standards  defined  under  §  200.1(c). 
***** 

4.  In  §  200.13,  redesignate  paragraph 
(c)  as  paragraph  (d),  revise  the 
introductory  text  of  paragraph  fb)  and 
paragraph  (b)(1),  and  add  paragraph  (c) 
to  read  as  follows: 

§  200.1 3    Adequate  yearly  progress  in 
general. 


(b)  A  State  must  define  adequate 
yearly  progress,  in  accordance  with 
§§  200.14  through  200.20,  in  a  manner 
that— 

(1)  Except  as  provided  in  paragraph 
(c)  of  this  paragraph,  applies  the  same 
high  standards  of  academic  achievement 
to  all  public  school  students  in  the    - 
State; 

***** 

(c)(1)  In  calculating  adequate  yearly 
progress  for  schools,  a  State  may  use  the 
alternate  academic  achievement 
standards  in  §  200.1(d)  for  students  with 
the  most  significant  cognitive 
disabilities  provided  that  the  percentage 
of  those  students  at  the  LEA  and  at  the 
State  levels,  separately,  does  not  exceed 
1 .0  percent  of  all  students  in  the  grades 
assessed. 

(2)  If  an  LEA  or  State  can  document 
that  the  incidence  of  students  with  the 
most  significant  cognitive  disabilities  in 
the  LEA  or  the  State  exceeds  the 
limitation  in  paragraph  (c)(1)  of  this 
section,  and  that  circumstances  exist 
that  could  explain  the  higher 
percentages  such  as  a  school, 
community,  or  health  program  in  the 
area  that  has  drawn  families  of  students 
with  the  most  significant  cognitive 
disabilities,  or  such  a  small  overall 
student  population  that  only  a  very  few 
students  with  the  most  significant 
cognitive  disabilities  exceed  the  1.0 
percent  limitation^  the  LEA  may  request 
from  the  State,  or  the  State  may  request 
from  the  Secretary,  respectively,  an 
exception  to  exceed  the  1.0  percent 
limitation. 

(3)  In  calculating  adequate  yearly 
progress  for  the  State  and  each  LEA,  the 
State  must  apply  grade-level  academic 
content  and  achievement  standards 
established  under  §  200.1(b)  and  (c)  to 
assessment  results  of  any  students 
taking  alternate  assessments  that  exceed 
the  percentage  limitations  under 
paragraphs  (c)(1)  and  (2)  of  this  section. 
***** 

[FR  Doc.  03-6653  Filed  3-19-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
edilorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  20,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Rasins  produced  from  grapes 
grown  in  California; 
published  3-19-03 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone— 

Pollocit;  published  3-21-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Mississippi;  published  3-20- 

03 
l^lew  Jersey;  published  2-18- 
03 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plart— 

National  priorities  list 
update;  published  3-20- 
03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Pyrantel  pamoate  paste; 
published  3-20-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

Alabama;  published  2-28-03 
JUSTICE  DEPARTMENT 
Alcohol,  Tobacco,  Fir«arms, 
and  Explosives  Bureau 
Safe  Explosives  Act; 
implementation;  published  3- 
20-03 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Interagency  acquisitions;  use 
authority;  published  3-20- 
03 


STATE  DEPARTMENT 

Visas;  immigrant 
documentation: 
Hong  Kong  residents; 
extended  visa  validity 
benefits;  published  3-20- 
03 
Immediate  relatives, 
definition;  widows  and 
children  of  victims  of 
September  11,  2001 
terrorist  attacks;  published 
3-20-03 
New  or  replacement  visas 
issuance;  published  3-20- 
03 
Visas;  nonimmigrant 
documentation: 
Members  of  observer 
missions  to  United 
Nations;  visa  fees  waived; 
published  3-20-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Niagara  Falls,  NY;  special 
flight  rules  in  vicinity — 
Canadian  flight 
management 
procedures;  published 
2-28-03 
Class  D  airspace;  published  1- 

22-03 
Class  D  and  Class  E 

airspace;  published  1-17-03 
Class  E  airspace;  published  1- 

2-03 
Class  E2  and  Class  E5 
airspace;  correction; 
published  1-27-03 
Class  E5  airspace;  published 

12-2-02 
Federal  airways;  published  1- 

16-03 
Standard  instrument  approach 
procedures;  published  3-20- 
03 

COMMENTS  DUE  NEXT 
WEEK 

Immigration  and 
Naturalization  Service 

Immigration: 
Immigration  Examinations 
Fee  Account;  fee 
schedule  adjustment; 
comments  due  by  3-25- 
03;  published  1-24-03  (FR 
03-01853] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  Importation  of 
animals  and  animal 
products: 


Downer  cattle  and  dead 
stock  of  cattle  and  other 
species;  potential  bovir>e 
spongiform 

encephalopattiy  pathways; 
risk  reductk>n  strategies; 
comments  due  by  3-24- 
03;  published  1-21-03  [FR 
03-01210] 
Pork  and  porit  products 
imported  from  regions 
affected  with  swine 
vesk:ular  disease;  pork- 
filled  pasta;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01213] 
IHawaiian  and  territorial 
quarantine  notices;  and 
plant-related  quarantine, 
foreign: 

Fruits  and  vegetables; 
movement  and 
importation;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01211] 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Blood  and  tissue  collection 
at  slaughtering 
establishments;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01752] 
Exotic  Newcastle  disease; 
quarantine  area 
designations-^ 
Nevada;  comments  due 
by  3-25-03;  published 
1-24-03  [FR  03-01608] 
Plant-related  quarantine, 
domestk:: 

Mexican  fruit  ffy;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01214] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
Alaska  National  Interest  Lands 

Conservation  Act;  Title  VIII 
.    implementation  (Subsistence 
priority): 

Fish  and  shellfish; 
subsistence  taking; 
comments  due  by  3-28- 
03;  published  2-12-03  [FR 
03-02397] 
National  Forest  System  lands: 
Special  use  authorizations; 
comments  due  by  3-24- 
03;  published  1-22-03  [FR 
03-01291] 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat,  poultry,  and  egg 
products  inspectk)n  servfces; 
fee  changes;  comments  due 
by  3-28-03;  published  2-26- 
03  [FR  03-04393] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Caribbean.  Gull,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexk;o  and  South 

Atlantic  coastal 

migratory  pelagic 

resources;  comments 

due  by  3-27-03; 

published  3-12-03  [FR 

03-05898] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exemption  fishing  permit 

applications;  comments 

due  by  3-27-03; 

pubHshed  3-12-03  [FR 

03-05903] 
Northeastern  United  States 
fisheries — 
Monkfish;  comments  due 

by  3-24-03;  published 

3-7-03  [FR  03-05172) 
Northeast  multispecies; 
.    comments  due  by  3-27- 

03;  published  2-25-03 

[FR  03-04332] 
Spiny  dogfish;  comments 

due  by  3-25-03; 

published  3-10-03  [FR 

03-05719] 
Marine  mammals: 
Incidental  taking — 
Southern  Califomia;  drift 

gillnet  fishing 

prohibition;  kiggerhead 

sea  turtles;  comments 

due  by  3-24-03; 

published  2-12-03  [FR 

03-03494] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulatk)n 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biological,  chemical,  or 
radiological  attack; 
procurements  of  supplies 
or  services;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Background  checks  for  EPA 

contractors  performing  ' 

services  on-site; 

comments  due  by  3-24- 

03;  published  1-22-03  [FR 

03-01361] 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Volatile  organic  liquid 

storage  vessels  (including 

those  for  petroleum); 

comments  due  by  3-26- 

03;  published  2-24-03  [FR 

03-04245) 
Air  quality  Implementatkm 
plans;  approval  and 
promulgation;  various 
States: 
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Califomia;  comments  due  by 
3-28-03;  published  2-26- 
03  [FR  03-04382] 

Kansas;  comments  due  by 
3-28-03;  published  2-26- 
03  [FR  03-04627] 
Michigan;  comments  due  by 
3-26-03;  published  2-24- 
03  [FR  03-04260) 
Pennsylvania;  comments 
due  by  3-27-03;  published 
2-25-03  [FR  03-04256] 
Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-25-03; 
published  3-13-03  [FR  03- 
06188) 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Arkansas  and  West  Virginia; 
comments  due  by  3-24- 
03;  published  2-19-03  JFR 
03-03951) 
Florida;  comments  due  by 
3-24-03;  published  2-19- 
03  [FR  03-03950] 
Oklahoma  and  Califomia; 
comments  due  by  3-24- 
03;  published  2-19-03  [FR 
03-03953) 
Texas;  comments  due  by  3- 
24-03;  published  2-19-03 
[FR  03-03955] 
Various  States;  comments 
due  by  3-24-03;  published 
2-19-03  [FR  03-03952) 
Television  broadcasting: 
Cable  televiskxi  systems — 
Navigation  devices; 
commercial  availability; 
compatibility  t)etween 
cable  systems  and 
consumer  electronics 
equipment;  comments 
due  by  3-28-03; 
published  1-16-03  [FR 
03-00948] 
Television  stations;  table  of 
assignments: 
Virgin  Islands;  comments 
due  by  3-24-03;  published 
1-28-03  [FR  03-01837) 

FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementation: 
Candidates  opposing  self- 
financed  candidates; 
Increased  contribution  and. 
coordinated  party 
expenditure  limits; 
comments  due  by  3-28- 
03;  published  1-27-03  [FR 
03-01546] 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Federal  supply  schedule 
contracts;  State  and  local 


governments  information 
technology  acquisition; 
comments  due  by  3-24- 
03;  published  1-23-03  [FR 
03-01536] 
Federal  Acquisition  Regulation 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biological,  chemical,  or 
radiological  attack; 
procurements  of  supplies 
or  services;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687] 

GOVERNMENT  ETHICS 
OFFICE 

Privacy  Act;  implementation; 
comments  due  by  3-24-03; 
published  1-22-03  [FR  03- 
01100] 

HOMELAND  SECURITY       - 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Willamette  River,  Portland, 
OR;  security  zone; 
comments  due  by  3-24- 
03;  published  1-22-03  [FR 
03-01286] 

HOMELAND  SECURITY 
DEPARTMENT 

Transportation  Security 
Administration 

Alien  holders  of  and 
applicants  for  FAA 
certificates;  threat 
assessments;  comments 
due  by  3-25-03;  puttlished 
1-24-03  [FR  03-01683] 

Citizens  of  United  States  who 
hold  or  apply  for  FAA 
certificates;  threat 
assessments;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01682] 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Safety  and  soundness: 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation- 
Financial  and  other 
information;  public 
disclosure;  comments 
due  by  3-24-03; 
published  1-23-03  [FR 
03-01298] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (Subsistence 
priority): 
Fish  and  shellfish; 

subsistence  taking; 

comments  due  by  3-28- 


03;  published  2-12-03  [FR 
03-02397] 
Endangered  and  threatened 
species: 
Critical  htabitat 
designations — 
Vemal  pool  crustaceans 
and  plants  in  Califomia 
andjDregon;  comments 
due  by  3-28-03; 
published  3-14-03  [FR 
03-06370] 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  3-25-03; 
published  1-24-03  [FR  03- 
01575] 
LABOR  DEPARTMENT 
Lat>or-Management 
Standards  Office 
Labor-management  standards: 
Latx)r  organization  annual 
financial  reports; 
comments  due  by  3-27- 
03;  published  2-25-03  [FR 
03-04400] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Underground  mines — 
Belt  entry  use  as  intake 
air  course  to  ventilate 
worthing  sections  and 
areas  where 
mechanized  equipment 
is  being  installed  or 
removed;  safety 
standards;  comments 
due  by  3-28-03; 
published  1-27-03  [FR 
03-01307] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
«     biological,  chemical,  or 
radiological  attack; 
procurements  of  supplies 
or  servrces;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Involuntary  liquidation 
regulation — 
Swap  agreements; 
treatment  as  qualified 
finartcial  contracts  in 
liquidation  or 
consen/atorship; 
comments  due  by  3-28- 
03;  published  2-26-03 
[FR  03-04444] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
levei  radioactive  waste; 


independenl  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04107) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  ar>d  fiigtit 
rules,  etc.: 

Enhanced  flight  vision 
systems;  comments  due 
by  3-27-03;  published  2- 
10-03  [FR  03-03265] 
Airmen  certification: 
lr>eligit>ility  for  aimrien 
certificate  based  on 
security  grourxls; 
comments  due  by  3-25- 
03:  published  1-24-03  [FR 
03-01681] 
Airworthiness  directives: 
Aerospatiale;  comments  due 
•  by  3-24-03;  published  2- 

21-03  [FR  03-04168] 
Bell;  comments  due  by  3- 
25-03;  published  1-24-03 
[FR  03-01304] 
Eurocopter  France; 
comments  due  by  3-24- 
03;  published  1-21-03  [FR 
03-01191] 
Gulfstream  Aerospace; 
comments  due  by  3-24- 
03;  published  2-21-03  [FR 
03-04166] 
Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  3- 
24-03;  published  2-21-03 
[FR  03-04167] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  3-26- 
03;  published  2-19-03  [FR 
03-03871] 
Rolls-Royce  pk:;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01676) 
Class  D  and  Class  E 
airspace;  comments  due  by 
3-25-03;  published  2-10-03 
[FR  03-03267] 
Class  E  airspace;  comments 
due  by  3-25-03;  pukHlshed 
2-19-03  [FR  03-03967) 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic  • 
Safety  Administration 
Motor  vehicle  safety 
standards: 
Rearview  mirrors — 
Convex  mirrors  on 
commercial  tnicks  arxj 
other  vehkdes; 
comments  due  by  3-24- 
03;  published  1-22-03 
[FR  03-01353] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  vlticultural  area 
designations: 


VI 
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Alexandria  Lakes,  MN; 
comments  due  by  3-24- 
03:  published  1-23-03  (FR 
03-01527] 

Alcoholic  beverages: 
Labeling  and  advertising; 
organic  claims;  comments 
due  by  3-27-03;  published 
12-27-02  [FR  02-32614] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Controlled  foreign 
partnerships;  filing 
requirements;  cross- 
reference;  comments  due 
by  3-24-03;  published  12- 
23-02  [FR  02-32151] 
Principal  residence  sale  or 
exchange;  reduced 
maximum  exclusion  of 
gain;  cross-reference; 
comments  due  by  3-24- 
03;  published  12-24-02 
(FR  02-32279] 


TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 
'   Suspicious  transactions; 

mutual  funds  reporting 

requirements;  comments 

due  by  3-24-03; 

published  1-21-03  (FR 

03-01174] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws,  it 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 


available  online  at  httpJ/ 
www.nara.gov/tedreg/ 
plawcurr.html.  '■ 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  MtpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  395/P.L.  108-10 

Do-Not-Calt  Implementation 

Act  (Mar.  11,  2003;  117  Stat. 

557) 

Last  List  March  10,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notrfk:ation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  servk»  is  strictly 
for  E-mail  notifk;ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 
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The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter-  . 
national  organizations  in  which  the  United  States  participates. 

Particularly  helpfiil  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 
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Monday  dateline  and  covers  mate- 
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Defense  Department 
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Drug  Enforcement  Administration 
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California,  13840-13845 
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Mill  Run  Windpower  LLC,  et  al.  (Editorial  Note:  In  the 
Federal  Register  of  March  19,  2003,  the  page  number 
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Federal  Highway  Administration 
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Laidlomycin  and  chlortetracycline,  13839-13840 
NOTICES 
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Forest  Service 
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Environmental  statements;  availability,  etc.: 
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Monument.  CA.  13948-13949 
Meetings: 
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Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration  » 

Health  Resources  and  Services  Administration 

NOTICES 
Meetings: 
Interdisciplinary.  Community-Based  Linkages  Advisory 
Committee,  13933 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  13933-13941 
Credit  watch  termination  initiative.  13941-13943 
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Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  14049-14070 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  13983-13984 

International  Trade  Administration 

NOTICES 
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Honey  fi-om — 
—       Argentina,  13895-13896 

Malleable  iron  pipe  fittings  fi"om — 

China,  13896  ^   . 

Stainless  steel  plate  in  coils  from — 
Taiwan,  13897 
Uruguay  Round  Agreements  Act;  coimtervailing: 
Products  from — 
European  Communities,  13897-13901 

Intematioruil  Trade  Commission 

NOTICES  , 

Import  investigations: 
Cut-to-length  carbon  steel  plate  from — 

Various  countries,  13950-13951 
Microlithographic  machines  and  components.  13951- 

13952 
Prestressed  concrete  steel  wire  strand  from — 

Various  countries,  13952 
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effects,  13952-13953 
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Presidential  Documents 


Tide  3— 

The  President 


Presidential  Determination  No.  2003-16  of  March  14,  2003 

Waiver  of  Coup-Related  Sanctions  for  Pakistan 


(FR  Doc.  03-6953 
Filed  3-20-03;  8:45  am] 
Billing  code  4710-10-P 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States,  including  section  1(b)(1)  of  the  Pakistan  Waiver  Act, 
Public  Law  107-57,  I  hereby  determine  and  certify  that  a  waiver  of  section 
508  of  the  Foreign  Operations,  Export  Financing,  and  Related  Programs 
Appropriations,  Division  E  of  the  Consolidated  Appropriations  Resolution, 
2003,  Pubhc  Law  108-7 

•  would  facilitate  the  transition  to  democratic  rule  in  Pakistan;  and 

•  is  important  to  United  States  efforts  to  respond  to,  deter,  or  pre- 
vent acts  of  international  terrorism.     ' 

I  hereby  waive,  with  respect  to  Pakistan,  section  508  of  Division  E  of 
Public  Law  108-7. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  arrange  for  its  publication  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  March  14,  2003. 
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IFR  Doc.  03-6964 
Filed  3-20-03;  8:45  am) 
Billing  code  3195-01-P 


Presidential  Documents 


Proclamation  7654  of  March  18,  2003 

Greek  Independence  Day:  A  National  Day  of  Celebration  of 
Greek  and  American  Democracy,  2003 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

After  nearly  400  years  of  rule  by  the  Ottomans,  Greece  declared  its  independ- 
ence on  March  25,  1821.  Long  before  that,  ancient  Athenians  created  a 
Greek  culture  that  valued  human  liberty  and  dignity,  and  modem  Greeks 
have  demonstrated  that  preserving  freedom  is  a  powerful  motivating  force. 
Today,  on  Greek  Independence  Day,  we  recognize  the  ancient  Greek  influence 
in  framing  our  own  Constitution  and  celebrate  the  Greek- American  heritage 
that  continues  to  strengthen  our  communities  and  enrich  our  society. 

Bound  by  history,  mutual  respect,  and  common  ideals,  America  and  Greece 
have  been  firm  allies  in  the  great  struggles  for  liberty.  Our  countries  fought 
together  in  every  major  twentieth-century  war,  and  today,  we  remain  united 
in  the  war  against  terror  that  threatens  the  future  of  every  nation.  We 
are  working  together  to  achieve  peace  and  prosperity  in  the  Balkans  and 
southeastern  Mediterranean.  As  the  current  president  of  the  European  Union, 
Greece  is  also  playing  a  critical  role  in  our  efforts  to  confront  many  other 
global  problems  that  affect  our  nations  and  our  world. 

Our  commitment  to  the  friendship  between  our  two  nations  has  grown 
from  strong  bonds  of  tradition  and  shared  fundamental  values.  On  Greek 
Independence  Day,  I  encourage  all  Americans  to  recognize  the  countless 
contributions  Greek  Americans  have  made  to  our  country.  Embodying  the 
independence  arid  creativity  that  have  made  our  country  strong,  their  proud 
history  is  a  source  of  inspiration  for  our  Nation  and  our  world. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  March  25,  2003,  as 
Greek  Independence  Day:  A  National  Day  of  Celebration  of  Greek  and  Amer- 
ican Democracy.  I  call  upon  all  the  people  of  the  United  States  to  observe 
this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  March,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(^ 


•       > 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
PIN  3245-AF02 

Small  Business  Size  Standards;  Job 
Corps  Centers 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule. 

summary:  The  U.S.  Small  Business 
Administration  (SBA)  is  establishing  a 
$30  million  size  standard  in  average 
annual  receipts  for  Job  Corps  Center 
activities  classified  within  the  "Other 
Technical  and  Trade  Schools"  industry 
(North  American  Industry  Classification 
System  (NAICS)  code  611519).  The 
current  size  standard  for  all  other 
activities  within  this  industry  remains 
at  $6  million  in  average  annual  receipts. 
DATES:  This  final  rule  is  effective  April 
21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Heal,  Office  of  Size  Standards,  at 
(202) 205-6618  or 
sizestandards@sba.gov. 

SUPPLEMENTARY  INFORMATION:  On 

November  22,  2002,  the  SBA  issued  a 
rule  in  the  Federal  Register  (67  FR 
70330)  proposing  to  establish  a  $30 
million  size  standard  for  Job  Corps 
Center  activities  classified  within  the 
"Other  Technical  and  Trade  Schools" 
industry  (NAICS  code  611519).  The 
SBA  received  requests  to  review  the  size 
standard  applicable  to  Job  Corps  Centers 
from  the  U.S.  Department  of  Labor 
(DOL)  and  three  other  organizations.  Job 
Corps  Center  contracts  account  for  more 
than  $900  million  annually  and 
represent  about  60  percent  of  the  DOL's 
procurement  expenditures. 

The  requestors  sought  the  SBA's 
review  of  the  size  standard  after  the 
SBA's  Office  of  Hearings  and  Appeals 
(OHA)  rendered  a  decision  that  a  Job 
Corps  Center  contract  was  improperly 


classified  under  the  Base  Maintenance 
sub-category  of  Facilities  Support 
Services.  (See  NAICS  Appeal  of  Global 
Solutions  Network,  Inc.,  SBA  No. 
NAICS-4478,  dated  March  5,  2002.)  hi 
that  decision,  OHA  determined  that  the 
proper  classification  for  an  activity  that 
trains  individuals  in  life  skills  and 
readies  them  for  the  job  market  through 
academic  studies  and/or  technical 
training  is  "Other  Technical  and  Trade 
Schools,"  NAICS  code  611519.  The 
effect  of  this  decision  was  to  change  the 
size  standard  for  Job  Corps  Center 
contracts  fi-om  $20  million  to  $5 
million.  (On  February  22,  2002,  an 
inflation  adjustment  increased  the  $5 
million  size  standard  for  NAICS  611519 
to  $6  million  and  the  $20  million  size 
standard  for  Base  Maintenance  to  $23 
million.  See  67  FR  3041,  dated  January 
23,  2002.) 

The  SBA  reviewed  the  reasons 
presented  by  the  requesters  to  increase 
the  $6  million  size  standard  and  data  on 
Job  Corps  Center  contracts  and  bidders. 
Based  on  an  analysis  of  that 
information,  as  described  in  the 
November  22,  2002,  rule,  it  proposed  a 
$30  million  size  standard  specifically 
for  Job  Corps  Center  contracts.  The  SBA 
received  eight  comments  on  the 
proposed  size  standard.  After  giving 
careful  consideration  to  the  comments, 
the  SBA  has  decided  to  adopt  its 
proposed  $30  million  size  standard. 

Discussion  of  Comments  on  the 
Proposed  Rule 

The  SBA  Received  eight  conunents  on 
the  proposed  size  standard  ft°om  seven 
business  concerns  and  one  Federal 
agency.  In  sunmiary,  seven  commenters 
supported  changing  the  $6  million  size 
standard.  Six  of  these  commenters 
supported  the  proposed  size  standard  of 
$30  million  and  one  commenter 
recommended  a  size  standard  between 
$12  million  and  $15  million.  One 
commenter  opposed  the  SBA's  proposal 
to  establish  a  size  standard  above  $6 
million.  Below  is  a  simmiary  of  the 
major  issues  raised  by  the  comments  on 
the  proposed  rule  and  the  SBA's 
position. 

Comments  Supporting  the  Proposed  Job 
Corps  Center  Size  Standard 

Six  commenters  supported  the 
proposed  $30  million  size  standard  for 
Job  Corps  Centers.  Two  of  these 
commenters  pointed  out  that  many 
successful  small  business  Job  Corps 


Center  contractors  would  exceed  the 
size  standard  because  of  the  average 
dollar  value  of  these  contracts,  "and 
therefore  either  would  not  be  eligible  to 
compete  for  the  center  they  have  been 
running  or  the  contract  would  no  longer 
be  able  to  be  let  as  a  small  business  set- 
aside."  In  turn,  the  government  would 
be  faced  with  "remarkable  turnover 
*  *  *  that  will  actually  cost  the 
government  more  in  dollars  and 
performance  in  the  long  run."  In 
addition,  these  conunenters  pointed  out 
that  this  turnover  has  the  potential  for 
the  IX)L  to  eliminate  small  business  set- 
asides,  and  thus,  decrease  its 
contracting  dollars  to  small  businesses. 

Four  commenters  stated  that  the 
proposed  increased  size  standard  will . 
improve  the  competitiveness  of  Job 
Corps  Center  small  businesses.  They 
claimed  that  this  change  willallow 
small  businesses  in  this  activity  to  grow 
and  achieve  stability,  to  develop 
economies  of  scale  in  their  operations, 
to  operate  more  than  one  center,  and  to 
remain  in  the  Job  Corps  Center  program. 
They  also  contend  that  a  larger  base  of 
small  businesses  will  encourage  more 
solicitation  competition  and  lower 
prices.  Two  other  commenters 
supported  the  SBA's  proposal  by  stating 
that  the  SBA's  analysis  captured  the 
industry's  characteristics  and  reflected 
the  current  status  of  businesses 
competing  to  operate  Job  Corps  Centers. 

The  SBA  agrees  with  these 
commenters.  As  discussed  in  the 
proposed  rule,  the  average  yearly 
funding  for  Job  Corps  Centers  is  $8.8 
million,  v\ith  the  funding  ranging  fit>m 
$5  million  to  $44  million.  This  fact 
substantiates  the  commenters'  claim 
that  after  being  awarded  one  contract, 
almost  all  Job  Corps  Center  small 
business  contractors  would  no  longer 
qualify  for  the  follow-on  contract  or  any 
Job  Corps  Center  requirement  that 
would  be  set-aside  for  small  businesses. 
In  addition,  if  the  size  standard 
remained  at  $6  million,  the  DOL  would 
be  reluctant  to  set  aside  any  Job  Corps 
Center  contract  because  of  the  continual 
turnover  of  small  business  contractors.  • 
The  SBA  is  concerned  that  a  viable  size 
standard  for  Job  Corps  Centers  must 
address  a  situation  in  which  a  small 
business  obtaining  a  single  contract 
quickly,  outgrows  the  size  standard 
without  being  sufficiently  ready  to 
compete  with  larger  businesses.  The 
size  standard  needs  to  be  at  a  level  that 
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enables  a  small  business  to  grow  to  a 
size  to  be  competitive  with  other 
businesses  in  the  industry.  Most  of  the 
comments  supported  the  position  that  a 
$30  million  size  standard  achieves  this 
result. 

Comment  Recommending  an 
Alternative  Size  Standard  Between  $12 
Million  and  $15  Million 

One  commenter  agreed  that  the  $6 
million  size  standard  warranted  a 
change,  but  believed  that  increasing  the 
size  standard  to  $30  million  was 
unrealistic.  The  commenter  proposed 
that  the  size  standard  be  increased  to  a 
level  between  $12  million  and  $15 
million.  The  commenter  believed  the 
DOL  will  not  seriously  consider  the 
commenter's  business  in  competition 
with  companies  whose  financial 
earnings  are  far  closer  to  $30  million. 
The  commenter  argued  that  once  a  small 
business  has  obtained  and  operated  a 
lob  Corps  Center  for  3  or  more  years,  it 
should  be  well  situated  to  compete  with 
other  operators  in  procuring  additional 
Job  Corps  Center  contracts.  The 
commenter  also  stated  that  a  $30 
million  size  standard  would  allow  larger 
businesses  to  "grab"  business  intended 
for  new  and  developing  companies.  The 
commenter  believed  a  size  standard 
between  $12  million  and  $15  million  is 
sufficient  to  allow  small  businesses  to 
develop  economies  of  scale  in  their 
operations  that  improve  efficiencies  in 
internal  operations  as  well  as  decrease 
the  costs  associated  with  managing  a 
contract.  This  size  standard  range  would 
also  help  small  businesses  contend  with 
the  financing  requirements  set  by  the 
DOL  because  "as  the  small  business 
increases  in  size  its  ability  to  secure 
financing — for  larger  amounts  and  at 
lower  rates — increases." 

The  SBA  does  not  agree  with  this 
comment.  The  SBA  agrees  with  the 
position  of  many  of  the  other 
commenters  that  the  proposed  $30 
million  size  standard  will  make 
businesses  more  competitive  by 
enabling  them  to  achieve  economies  of 
scale  associated  with  operating  two  to 
three  Job  Corps  Centers.  The  DOL's 
experience  with  the  $20  million  size 
standard  that  it  used  before  the  OHA 
decision  mentioned  earlier,  resulted  in 
only  a  limited  number  of  small  business 
Job  Corps  Center  contractors,  none  of 
which  operate  more  than  one  center. 
The  SBA  believes  that  a  size  standard 
that  is  less  than  the  previously  used  $20 
million  sized  standard  is  inadequate  for 
developing  small  businesses  in  the  Job 
Corps  Center  sub-industry. 

The  SBA  does  not  agree  that  the 
proposed  size  standard  will 
substantially  impact  other  small 


businesses  ability  to  compete  for  Job 
Corps  Center  contracts.  As  discussed  in 
the  proposed  rule,  87  percent  of  Job 
Corp  Center  contract  dollars  go  to 
businesses  over  $30  million,  with  only 
two  to  four  businesses  felling  within  the 
range  between  $15  million  and  $30 
million.  The  increased  competition  from 
a  relatively  few  number  of  businesses 
between  $15  million  and  $30  million  is 
unlikely  to  diminish  opportunities  from 
other  small  businesses.  Moreover,  as 
other  commenters  have  noted, 
businesses  with  less  than  $30  million  in 
size  have  competitive  disadvantages  in 
terms  of  economics  of  scale  and 
financial  requirements  set  by  the  DOL. 

Comments  Opposing  a  Change  in  the 
Job  Corps  Center  Size  Standard 

One  commenter  opposed  any  change 
to  the  current  size  standard  on  the 
ground  that  having  one  center  run  by 
one  contractor  constituted  contract 
bundling.  This  commenter  claimed  that 
"the  DOL  for  30  years  has  preferred  to 
operate  each  of  its  contract-operated  Job 
Corps  Centers  under  one  umbrella 
bundled  contract."  According  to  the 
commenter.  by  adopting  the  proposed 
size  standard  the  SBA  and  the  DOL  are 
denying  small  businesses  in  the  areas  of 
facilities  support,  office  administration, 
security  guard  services,  janitorial 
services,  landscaping  services,  medical 
and  dental  care,  and  food  services  from 
participating  as  Job  Corps  Center  prime 
contractors. 

The  SBA  does  not  agree  with  this 
commenter.  Bundling  is  the 
consolidation  of  two  or  more  contracts 
into  a  single  procurement  that  will 
likely  preclude  small  business 
participation.  Here,  the  natuie  of  the  Job 
Corps  Center  contracts  do  not  constitute 
contract  bundling  because  they  were  not 
previously  performed  under  separate 
smaller  contracts  and  small  businesses 
are  not  precluded  from  competing  on 
these  contracts.  Bundling  would  occur 
for  example,  if  the  DOL  issued  one 
nationwide  contract  to  manage  the  Job 
Corps  Centers.  A  contract  of  that  nature 
and  scope  would  render  small  business 
participation  unlikely.  Additionally, 
issues  concerning  contract  bundling 
relate  to  the  structuring  of  individual 
procurements  and  therefore  are  separate 
from  the  SBA's  determination  of  the 
appropriate  small  business  size  standard 
for  a  particular  industry.  For  more 
information  about  the  SBA's  eff(5rts  to 
address  the  impact  of  contract  bundling 
on  small  businesses,  see  its  recently 
proposed  rule  on  this  issue  (68  FR  5134. 
dated  January  31,  2003.) 


Compliance  With  Executive  Orders 
12866,  12988.  and  13132,  the 
Paperwork  Reduction  Act  (44  U.S.C.  Ch. 
35)  and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612) 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  the 
proposed  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Size  standards 
determine  which  businesses  are  eligible 
for  Federal  small  business  programs. 
This  rule  also  is  not  a  major  rule  under 
the  Congressional  Review  Act,  5  U.S.C. 
800.  For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  the 
SBA  has  determined  that  this  rule 
would  not  impose  new  reporting  or 
record  keeping  requirements.  For 
purposes  of  Executive  Order  12988,  the 
SBA  has  determined  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  that  order.  For  purposes  of  Executive 
Order  13132.  the  SBA  has  determined 
that  this  rule  does  not  have  any 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment. 
Our  Regulatory  Impact  Analysis  follows. 

Regulatory  Impact  Analysis 

i.  Is  There  a  Need  for  the  Regulatory 
Action? 

The  SBA  is  chartered  to  aid  and  assist 
small  businesses  through  a  variety  of 
financial,  procurement,  business 
development,  and  advocacy  programs. 
To  effectively  assist  intended 
beneficiaries  of  these  programs,  the  SBA 
must  establish  distinct  definitions  of 
which  businesses  are  deemed  small 
businesses.  The  Small  Business  Act  (15 
U.S.C.  632(a))  delegates  to  the  SBA 
Administrator  the  responsibility  for 
establishing  small  business  definitions. 
It  also  requires  that  small  business 
definitions  vary  to  reflect  industry 
differences.  The  preamble  of  the 
proposed  rule  explained  the  approach 
the  SBA  follows  when  analyzing  a  size 
standard  for  a  particular  industry  (67  FR 
70330,  dated  November  22.  2002).  Based 
on  that  analysis,  the  SBA  believes  that 
a  $30  million  size  standard  for  Job  Corps 
Centers  is  needed  to  better  define  small 
businesses  engaged  in  these  activities. 

a.  What  Are  the  Potential  Benefits  and 
Costs  of  This  Regulatory  Action? 

The  most  significant  benefit  to 
businesses  obtaining  small  business 
status  as  a  result  of  this  rule  is  eligibility 
for  Federal  small  business  assistance 
programs.  Under  this  rule, 
approximately  10  additional  businesses 
will  obtain  small  business  status  and 
become  eligible  for  these  programs. 
These  include  Federal  procurement 
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preference  programs  for  small 
businesses.  8(a)  firms,  small 
disadvantaged  businesses  (SDB).  and 
small  businesses  located  in  Historically 
Underutilized  Business  Zones 
(HUBZone).  The  10  additional 
businesses  may  also  become  eligible  for 
the  SBA's  financial  assistance  programs. 
Through  the  assistance  of  these 
programs,  small  businesses  may  benefit 
by  becoming  more  knowledgeable, 
stable,  and  competitive  businesses. 

Other  Federal  agencies  also  use  the 
SBA's  size  standards  for  their  programs 
for  a  variety  of  regulatory  and  program 
piu^oses.  The  SBA  does  not  have 
information  on  each  of  these  uses 
sufficient  to  evaluate  the  impact  of  the 
size  standard  change.  If  an  agency 
believes  that  a  different  size  standard  is 
appropriate  for  its  programs,  it  must 
contact  the  SBA.  If  an  agency  is  seeking 
to  change  size  standards  in  a  general 
rulemaldng  context,  then  the  agency 
should  contact  the  SBA's  Office  of  Size 
Standards  (13  CFR  121.901-904).  ff  the 
agency  is  seeking  to  change  size 
standards  for  the  piuposes  of  a 
regulatory  flexibility  analysis,  then  the 
SBA's  Office  of  Advocacy  should  be 
contacted  pursuant  to  section  601(3)  of 
the  Regulatory  Flexibility  Act  (RFA). 
Section  601(3)  of  the  RFA  requires  the 
agency  to  consvdt  with  the  Office  of 
Advocacy  and  provide  an  opportimity 
for  public  comment  when  using  a 
different  size  standard  for  the  RFA 
analysis. 

The  benefits  of  a  size  standard 
increase  to  a  more  appropriate  level 
would  accrue  to  three  groups:  (1) 
Businesses  that  benefit  by  gaining  small 
business  status  from  the  adopted  size 
standard  and  use  small  business 
assistance  programs;  (2)  growing  small 
businesses  that  may  exceed  the  current 
size  standards  in  the  near  futiu^  and 
who  will  retain  small  business  status 
from  the  adopted  size  standard;  and  (3) 
Federal  agencies  that  award  contracts 
under  procurement  programs  that 
require  small  business  status. 

Newly  defined  small  businesses  may 
benefit  from  the  SBA's  financial 
programs,  in  particular  its  7(a) 
Guaranteed  Loan  Program.  Under  this 
program,  the  SBA  estimates  that 
$700,000  in  new  Federal  loan 
guarantees  could  be  made  to  the  newly 
defined  small  businesses.  Because  of  die 
size  of  the  loan  guarantees,  most  loans 
are  made  to  small  businesses  well  below 
the  size  standard.  Thus,  increasing  the 
size  standard  to  include  10  additional 
businesses  may  result  in  only  one  or 
two  small  business  guaranteed  loans  to 
businesses  in  this  industry.  As  a 
guaranteed  l6an  for  larger  businesses 
averages  $350,000  for  businesses  in  the 


Other  Technical  and  Trade  Schools 
industry  and  the  Facilities  Support 
Services  industry,  if  two  of  the  10 
business  applied  for  a  loan,  the  SBA 
could  expect  to  guarantee  an  additional 
$700,000  in  loans.  However,  most 
businesses  involved  in  Job  Corps 
Centers  are  in  other  industries;  thus, 
their  eligibility  for  SBA  loan  assistance 
may  be  under  their  primary  NAICS 
industry.  The  newly  defined  small 
businesses  would  also  benefit  from  the 
SBA's  Economic  Injury  Disaster  Loan 
program.  Since  this  program  is 
contingent  upon  the  occurrence  and 
severity  of  a  disaster,  no  meaningful 
estimate  of  benefits  can  be  projected. 

The  SBA  estimates  that  businesses 
gaining  small  business  status  could 
potentially  obtain  Federal  contracts 
worth  $53  million  per  year  under  the 
small  business  set-aside  program,  the 
8(a)  and  HUBZone  programs,  or 
unrestricted  contracts.  Federal  agencies 
may  benefit  from  the  higher  size 
standards  if  the  newly  defined  and 
expanding  small  businesses  compete  for 
more  set-aside  procurements.  The  larger 
base  of  small  businesses  would  likely 
increase  competition  and  lower  the 
prices  on  set-aside  procurements.  A 
larger  base  of  small  businesses  may 
create  an  incentive  for  Federal  agencies 
to  set  aside  more  procurements,  thus 
creating  greater  opportunities  for  all 
small  businesses.  Federal  contractors 
with  small  business  subcontracting 
goals  may  also  benefit  from  a  larger  pool 
of  small  businesses  by  enabling  them  to 
better  achieve  their  subcontracting  goals 
at  lower  prices.  No  estimate  of  cost 
savings  from  these  contracting  decisions 
can  be  made  since  data  are  not  available 
to  directly  measure  price  or  competitive 
.  trends  on  Federal  contracts. 

To  the  extent  that  approximately  10 
additional  businesses  could  become 
active  in  Govenunent  programs,  this 
may  entail  some  additional 
administrative  costs  to  the  Federal 
Government  associated  with  additional 
bidders  for  Federal  small  business 
procurement  programs,  additional 
businesses  seeking  assistance  of  the 
SBA's  guaranteed  lending  programs, 
and  additional  businesses  eligible  for 
enrollment  in  the  SBA's  PRO-Net  small 
business  database.  Among  businesses  in 
this  group  seeking  the  SBA's  assistance, 
there  will  be  some  additional  costs 
associated  with  compliance  and 
verification  of  small  business  status  and 
protests  of  small  business  status.  These 
costs  are  likely  to  generate  minimal 
incremental  costs  since  mechanisms  are 
currently  in  place  to  handle  these 
administrative  requirements. 

The  costs  to  the  Federal  Government 
may  be  higher  on  some  Federal 


contracts  as  a  result  of  this  rule.  With 
greater  niunbers  of  businesses  defined 
as  small.  Federal  agencies  may  choose 
to  set  aside  more  contracts  for  , 
competition  among  small  businesses 
rather  than  using  fi^H  and  open 
competition.  The  movement  from 
unrestricted  to  set-aside  is  likely  to 
result  in  competition  among  fewer 
bidders  for  a  contract.  Also,  higher  costs 
may  result  if  additional  full  and  open 
contracts  are  awarded  to  HUBZone  and 
SDB  businesses  as  a  result  of  a  price 
evaluation  preference.  However,  the 
additional  costs  associated  with  fewer 
bidders  are  likely  to  be  minor  since,  as 
a  matter  of  policy,  procurements  may  be 
set  aside  for  small  businesses  or  under    . 
the  8(a).  and  HUBZone  programs  only  if 
awards  are  expected  to  be  made  at  fair 
and  reasonable  prices.  In  addition,  the 
use  of  small  business  set-asides  may 
encourage  more  competitors  since  small 
businesses  would  not  have  to  compete 
against  the  major  businesses  in  the 
industry. 

The  new  size  standard  may  have 
distributional  effects  among  large  and 
small  businesses.  Although  the  actual 
outcome  of  the  gains  and  losses  among 
small  and  large  businesses  cannot  be 
estimated  wiA  certainty,  several  trends 
are  likely  to  emerge.  First,  a  transfer  of 
some  Federal  contracts  to  small 
businesses  from  large  businesses.  Large 
businesses  may  have  fewer  Federal 
contract  opportunities  as  Federal 
agencies  decide  to  set  aside  more     . 
Federal  procurements  for  small 
businesses.  Also,  some  Federal  contracts 
may  be  awarded  to  SDB  or  HUBZone 
businesses  instead  of  large  businesses 
since  those  two  categories  of  small 
businesses  are  eligible  for  price 
evaluation  preferences  for  contracts 
competed  on  a  full  and  open  basis. 
Similarly,  currently  defined  small 
businesses  may  obtain  fewer  Federal 
contacts  due  to  the  increased 
competition  from  more  businesses 
defined  as  small.  As  currently  there  is 
only  one  small  business  that  has  a 
contract  for  a  Job  Corps  Center,  this 
transfer  will  be  offset  by  initiating  a 
number  of  Federal  procurements  than 
can  now  be  set  aside  for  all  small 
businesses.  The  potential  transfer  of 
contracts  away  from  large  and  currently 
defined  small  businesses  would  be 
limited  by  the  number  of  newly  defined 
and  expanding  small  businesses  that 
were  willing  and  able  to  sell  to  the 
Federal  Government.  The  potential 
distributional  impacts  of  these  transfers 
could  result  in  up  to  $53  million,  or  5.8 
percent  of  total  contract  dollars  of  $909 
million,  being  transferred  from  large 
businesses  to  small  businesses.  The  SBA 
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based  this  estimate  on  the  per  year 
funding  of  the  businesses  that  currently 
have  Job  Corps  Center  contracts,  which 
would  gain  small  business  status  as  a 
result  of  this  rule. 

The  revision  to  the  current  size 
standard  for  Job  Corps  Centers  is 
consistent  with  the  SBA's  statutory 
mandate  to  assist  small  businesses.  This 
regulatory  action  promotes  the 
Administrator's  objectives.  One  of  the 
SBA's  goals  in  support  of  the 
Administrator's  objectives  is  to  help 
individual  small  businesses  succeed 
through  fair  and  equitable  access  to 
capital  and  credit.  Government 
contracts,  and  management  and 
technical  assistance.  Reviewing  and 
modifying  size  standards  when 
appropriate  ensures  that  intended, 
beneficiaries  have  access  to  small ' 
business  programs  designed  to  assist 
them.  Size  standards  do  not  interfere 
with  State,  local,  and  tribal  governments 
in  the  exercise  of  their  government 
functions.  In  a  few  cases.  State  and  local 
governments  have  voluntarily  adopted 
the  SBA's  size  standards  for  their 
programs  to  eliminate  the  need  to 
establish  an  administrative  mechanism 
for  developing  their  own  size  standards. 

Final  Regulatory  Flexibility.Analysis 

Under  the  RFA.  this  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  engaged  in  Job 
Corps  Center  activities.  Immediately 
below,  the  SB  A  sets  forth  a  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
of  this  rule  addressing  the  following:  (1) 
The  reasons  and  objective  of  the  rule;  (2) 
a  description  and  estimate  of  small 
entities  to  which  the  rule  will  apply:  (3) 
the  projected  reporting,  record  keeping, 
and  other  compliance  requirements  of 
the  rule;  (4)  the  relevant  Federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  rule;  and  (5) 
alternatives  to  the  final  rule  considered 
by  the  SBA  that  minimize  the  impact  on 
small  businesses. 

The  size  standard  may  also  affect 
small  businesses  participating  in 
programs  of  other  agencies  that  use  the 
SBA  size  standards.  As  a  practical 
matter,  however,  the  SBA  cannot 
estimate  the  impact  of  a  size  standard 
change  on  each  and  every  Federal 
program  that  uses  its  size  standards. 
However,  this  rule  is  limited  to  a 
specific  type  of  contract  only  issued  by 
the  DOL.  In  cases  where  an  SBA  size 
standard  is  not  appropriate,  the  Small 
Business  Act  and  the  SBA's  regulations 
allow  Federal  agencies  to  develop 
different  size  standards  with  the 
approval  of  the  SBA  Administrator  (13 
CFR  121.902).  For  piuposes  of  a 
regulatory  flexibility  analysis,  agencies 


must  consult  with  the  SBA's  Office  of 
Advocacy  when  developing  different 
size  standards  for  their  programs.  (13 
CFR  121.902(b)(4)). 

(1)  What  Is  the  Need  for  and  Objective 
of  the  Rule? 

The  objective  of  this  rule  is  to 
establish  an  appropriate  small  business 
definition  of  businesses  operating  Job 
Corps  Centers,  and  therefore,  eligible  for 
Federal  small  business  assistance 
programs.  An  increase  to  the  current  $6 
million  size  standard  is  needed  to 
provide  contracting  opportunities  to  the 
small  business  segment  of  businesses 
engaged  in  or  competing  for  Job  Corps 
Center  contracts.  Currently,  there  are 
five  businesses  in  the  Job  Corps  Centers 
activity  that  have  revenues  below  the 
current  $6  million  size  standard; 
however,  only  one  of  these  businesses 
has  a  contract  to  operate  a  Job  Corps 
Center.  This  business  is  likely  to 
outgrow  the  current  size  standard 
within  the  next  year  as  its  current 
contract  is  for  $5.8  million  per  year. 
This  will  leave  only  four  businesses 
below  the  size  standard,  all  having 
revenues  below  $1  million.  None  of 
these  businesses  have  been  successful  in 
winning  a  Job  Corps  Center  contract. 
This,  along  with  the  fact  that  the  average 
yearly  contract  funding  is  $8.8  million 
and  the  minimal  funding  for  a  Job  Corps 
Center  is  $5  million,  indicates  that  the 
size  standard  for  Job  Corps  Centers 
needs  to  be  greater  than  the  current  $6 
million. 

(2)  What  Significant  Issues  Were  Raised 
by  the  Public  Comments  in  Response  to 
the  Initial  Regulatory  Flexibility 
Analysis  (IRFA)? 

The  SBA  received  no  conunents  in 
response  to  the  IRFA  of  the  proposed 
rule. 

(3)  What  Is  the  SBA 's  Description  and 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Rule  Will  Apply? 

The  SBA  estimates  that  35 
organizations  are  engaged  in  the  Job 
Corps  Center  activity,  of  which 
approximately  14  percent  are  small 
businesses  currently  at  or  just  below  the 
$6  million  in  size.  With  this  rule,  10 
additional  businesses  will  gain  small 
business  status.  These  businesses  will 
be  eligible  to  seek  available  SBA 
assistance  provided  that  they  meet  other 
program  requirements. 

Based  on  the  relative  size  of  these 
businesses  and  the  amount  of  Job  Corps 
Center  contracting,  the  SBA  estimates 
that  small  business  coverage  will 
increase  by  $53  million,  or  5.8  percent 
of  total  contracting  in  this  activity.  The 
SBA  based  this  estimate  on  the  per  year 


funding  of  the  businesses  that  currently 
have  Job  Corps  Center  contracts  and  that 
will  gain  small  business  status  with  this 
rule. 

(4)  Will  This  Rule  Impose  Any 
Additional  Reporting  or  Record  Keeping 
Requirements  on  Small  Businesses? 

A  new  size  standard  does  not  impose 
any  additional  reporting,  record  keeping 
or  other  compliance  requirements  on 
small  entities  for  the  SBA's  programs.  A 
change  in  a  size  standard  would  not 
create  additional  costs  on  a  business  to 
determine  whether  or  not  it  qualifies  as 
a  small  business.  A  business  needs  to 
only  examine  existing  information  to 
determine  its  size,  such  as  Federal  tax 
returns,  payroll  records,  and  accounting 
records.  Size  standards  determine 
"voluntary"  access  to  the  SBA  and  other 
Federal  programs  that  assist  small 
businesses,  but  do  not  impose  a 
regulatory  bvirden  as  they  neither 
regulate  nor  control  business  behavior. 
In  addition,  this  rule  does  not  impose 
any  new  information  collecting 
requirements  from  the  SBA  which 
requires  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3520. 

(5)  What  Are  the  Steps  the  SBA  Has 
Taken  To  Minimize  the  Significant 
Economic  Impact  on  Small  Businesses? 

Most  of  the  economic  impact  on  small 
businesses  will  be  positive.  The  most 
significant  benefits  to  businesses  that 
will  obtain  small  business  status  as  a 
result  of  this  final  rule  are  (1)  eligibility 
for  the  Federal  Government's 
procurement  preference  programs  for 
small  businesses,  8(a]  firms,  small 
disadvantaged  businesses,  and 
businesses  located  in  a  HUBZone;  and 
(2)  eligibility  for  the  SBA's  financial 
assistance  programs  such  as  7(a),  504 
business  loans,  and  Economic  Injury 
Disaster  Loan  assistance.  The  SBA 
estimates  that  businesses  gaining  small 
business  status  could  potentially  obtain 
Federal  contracts  worth  $53  million  per 
year  under  the  small  business  set-aside 
program,  the  8(a)  program,  the 
HUBZone  program,  or  unrestricted 
contracts.  "This  represents 
approximately  5.8  percent  of  the  $909 
million  in  total  Federal  expenditures  for 
Job  Corps  Centers. 

(6)  Alternatives 

(a)  What  Are  the  Legal  Policies  or 
Factual  Reasons  for  Selecting  the 
Alternative  Adopted  in  the  Final  Rule? 

As  stated  in  the  Small  Business  Act, 
15  U.S.C.  632  and  13  CFR  part  121,  the 
SBA  establishes  size  standards  based  on 
industry  characteristics  and  for  non- 
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manufactiu'ing  concerns  on  the  basis  of 
gross  receipts  of  a  business  concern  over 
a  period  of  3  years.  The  facts  that  the 
average  yearly  funding  for  a  Job  Corps 
Center  is  $8.8  million,  with  funding 
ranging  from  $5  million  to  $44  million, 
and  that  there  are  only  five  businesses 
in  this  activity  with  revenues  under  the 
ciurent  size  standard  support 
establishing  a  separate  size  standard  of 
$30  million. 

(b)  What  Alternatives  Did  the  SBA 
Reject? 

One  commenter  reconunended  a  size 
standard  between  $12  million  and  $15 
million  size  standard.  He  believed  that 
once  a  business  obtained  and  operated 
a  Job  Corps  Center  for  3  or  more  years, 
it  should  be  well  situated  to  compete 
with  other  Job  Corps  Centers  operators. 
A  $12  million  to  $15  million  size 
standard  will  allow  small  businesses  to 
develop  economies  of  scale  in  their 
operations  that  improve  efficiencies  in 
internal  operations  as  well  as  decrease 
the  costs  associated  with  managing  a 
contract. 


The  SBA  does  not  consider  this  a 
viable  alternative.  This  recommendation 
is  less  than  the  $20  million  used  by  the 
DOL  prior  to  the  OHA  decision 
mentioned  above.  The  receipts 
distribution  shows  that  87  percent  of  the 
Job  Corps  Center  contract  dollars  go  to 
businesses  with  over  $30  million  in 
revenues.  If  a  $15  million  size  standard 
were  adopted,  a  business  that  won  a 
second  Job  Corps  Center  contract  would 
probably  exceed  the  size  standard 
within  a  year  of  work  on  that  contract. 

By  establishing  the  size  standard  at 
$30  million,  the  SBA  will  create 
opportunities  for  the  small  businesses  in 
an  industry  where  only  five  businesses 
are  below  the  size  standard.  Of  these 
five  businesses,  foiu-  have  revenues 
below  $1  million,  with  only  one  of  these 
businesses  having  a  Job  Corps  Center 
contract.  If  the  SBA  retains  the-current 
$6  million  size  standard,  it  will  not 
accurately  reflect  the  smaller  segment  of 
businesses  that  participate  in  operating 
and  maintaining  Job  Corps  Centers. 


List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  businesses. 

For  the  reasons  stated  in  the 
preamble,  amend  part  121  of  title  13  of 
the  Code  of  Federal  Regulations  as 
follows:  , 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  of  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a),  634(b)(6). 
637(a),  644(c)  and  662(5)  and  Sec.  304.  Pub. 
L.  103-403,  108  Stat.  4175,  4188. 

§121.201    [Amended] 

2.  Amend  §  121.201  as  follows: 

a.  In  the  table  "Small  Business  Size 
Standards  by  NAICS  Industry"  under 
the  heading  "Subsector  611 — 
Educational  Services,"  revise  entry 
611519  to  read  as  follows:  and 

b.  Add  footnote  16  to  the  end  of  the 
table  to  read  as  follows: 


Small  Business  Size  Standards  by  NAICS  Industry 


NAICS 
codes 

NAICS  U.S.  industry  title 

* 

Size  stand- 
ards in  mil- 
lions of 
dollars 

Size  stand- 
ards in 
numt)er  of 
employees 

•                                 * 

•                                 •                                 • 

• 

• 

Subsector  611— Educational  Services 

*                                 * 

•  ,                              *                                 • 

• 

• 

611 51 9    Other  Technical  and  Trade  Schools  ... 

$6.0 
'6$30.0 

EXCEPT    Job  Corps  Centers^^  

r 

*                  • 

*                                        •       «                                • 

V 

• 

^6  NAICS  codes  6/75*9— Job  Corps  Centers.  For  classifying  a  Federal  procurement,  the  purpose  of  the  solicitation  must  be  for  the  manage- 
ment and  operation  of  a  U.S.  Department  of  Labor  Job  Corps  Center.  The  activities  involved  include  admissions  activities,  life  skills  training,  edu- 
cational activities,  comprehensive  career  preparation  activities,  career  development  activities,  career  transition  activities,  as  well  as  the  manage- 
ment and  support  functions  and  services  needed  to  operate  and  maintain  the  facility.  For  SBA  assistance  as  a  small  business  corx^m,  ottier 
than  for  Federal  Government  procurements,  a  concem  must  be  primarily  engaged  in  providing  the  services  to  operate  and  maintain  Federal  Job 
Corps  Centers. 


Dated:  March  14,  2003. 
Hector  V.  Barreto, 
Administrator. 

(PR  Doc.  03-6769  Filed  3-20-03;  8:45  am] 
BILUNG  CODE  a02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
FedefBl  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-14595;  Airspace 
Docket  No.  03-ACE-18] 

Modification  of  Class  E  Airspace; 
Emmetsburg,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Emmetsburg,  lA.  An 
examination  of  controlled  airspace  for 
Emmetsburg,  LA  revealed  discrepancies 
in  the  Emmetsbiu^  Municipal  Airport, 
LA  airport  reference  points  used  in  the 
legal  description  for  the  Emmetsburg,  LA 
Class  E  airspace  area.  This  action 
corrects  the  discrepancies  by  modifying 
the  Emmetsburg,  lA  Class  E  airspace 
area.  It  also  incorporates  the  revised 
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Emmetsburg  Municipal  Airport,  lA 
airport  reference  point  in  the  Class  E 
airspace  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  July  10,  2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  1,2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001 .  You  must  identify  the 
.  docket  number  FAA-2003-14595/ 
Airspace  Docket  No.  03-ACE-18,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C,  DOT 
Municipal  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  at  Emmetsburg,  LA.  An 
examination  of  controlled  airspace  for 
Emmetsburg,  lA  revealed  discrepancies 
in  the  Emmetsburg  Municipal  Airport, 
lA  airport  reference  point  used  in  the 
legal  descriptions  for  this  airspace  area. 
This  amendment  incorporates  the 
revised  Emmetsburg  Municipal  Airport, 
lA  airport  reference  point  and  brings  the 
legal  description  of  the  Emmetsburg,  LA 
Class  E  airspace  area  into  compliance 
with  FAA  Order  7400.2E.  Procedures  for 
Handling  Airspace  Matters.  This  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002. 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 


issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natvire  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  conunent, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-14595/Airspace 
Docket  No.  03-ACE-18."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 


regulation  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List-of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

*  .  •        *        *        • 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

«  •  *  *  * 

ACE  LA  E5     Emmetsburg,  lA 

Emmetsburg  Municipal  Airport,  lA 

(Lat.  43°06'07"  N..  long.  94°42'17'  W.) 
Emmetsburg  NDB 

(Lat.  43°06'04''  N..  long.  94°42'26"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Emmetsburg  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  128°  bearing 
from  the  Emmetsburg  NDB  extending  from 
the  6.5-mile  radius  to  7.4  miles  southeast  of 
the  airport  and  within  2.5  miles  each  side  of 
the  324°  bearing  from  the  Emmetsburg  NDB 
extending  from  the  6.5-mile  radius  to  7  miles 
northwest  of  the  airport. 

*  *         *         *         * 

Issued  in  Kansas  City,  MO,  on  March  11, 
2003. 

Paul  ].  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 
|FR  Doc.  03-6750  Filed  3-20-03;  8:45  am) 

MLUNO  CODE  4910-1»-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM96-1-024;  Order  No.  587- 
R] 

Standards  for  Business  Practices  of 
interstate  Natural  Gas  Pipelines 

March  12,  2003. 

AGENCY:  Federal  Energy  R^ulatory 

Commission. 

ACTION:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
regulations  governing  standards  for 
conducting  business  practices  with 
interstate  natural  gas  pipelines.  The 
Commission  is  incorporating  by 
reference  the  most  recent  version  of  the 
standards.  Version  1.6,  promulgated 
July  31,  2002,  by  the  Wholesale  Gas 
Quadrant  (WGQ)  of  the  North  American 
Energy  Standards  Board  (NAESB)  and 
the  WGQ  standards  governing  partial 
day  recalls  (recommendations  R02002 
and  R02OO2-2),  adopted  October  31, 
2002.  These  standards  can  be  obtained 
from  NAESB  at  1100  Louisiana,  Suite 
3625,  Houston  TX  77002,  713-356-    • 
0060,  http://www.naesb.org. 
DATES:  The  rule  will  become  effective 
April  21,  2003.  Pipelines  must  file  tariff 
sheets  to  reflect  the  changed  standards 
by  May  1,  2003,  with  an  effective  date 
of  July  1,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
202-502-8685. 
Marvin  Rosenberg,  Office  of  Markets, 
Tariffs,  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
202-502-8292. 
Kay  Morice,  Office  of  Markets,  Tariffs, 
and  Rates,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  202-502- 
6507. 

SUPPLEMENTARY  INFORMATION: 

1 .  The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
§  284.12  of  its  open  access  regulations 
governing  standards  for  conducting 
business  practices  and  electronic 
communications  with  interstate  natiu-al 
gas  pipelines.  The  Commission  is 
adopting  the  most  recent  version. 
Version  1.6,  of  the  consensus  standards 
promulgated  by  the  Wholesale  Gas 
Quadrant  (WGQJ  of  the  North  American 


Energy  Standards  Board  (NAESB),  and 
the  WGQ  standards  governing  partial 
day  recalls.  This  rule  will  benefit  the 
public  by  adopting  the  most  recent  and 
up-to-date  standards  governing  business 
practices  and  electronic  communication 
and  by  providing  shippers  with 
enhanced  flexibility  to  recall  released 
capacity. 

Background 

2.  Since  1996,  in  the  Order  No.  587 
series, 1  the  Commission  has  adopted 
regulations  to  standardize  the  business 
practices  and  communication 
methodologies  of  interstate  pipelines  in 
order  to  create  a  more  integrated  and 
efficient  pipeline  grid.  In  this  series  of 
orders,  the  Commission  incorporated  by 
reference  consensus  standards 
developed  by  the  WGQ  (formerly  the 
Gas  Industry  Standards  Board  or  GISB), 
a  private  consensus  standards  developer 
composed  of  members  from  all  segments 
of  the  natural  gas  industry.  The  WGQ  is 
an  accredited  standards  organization 
under  the  auspices  of  the  American 
National  Standards  Institute  (ANSI). 

3.  On  October  7,  2002,  the  WGQ  filed 
with  the  Commission  a  report  informing 
the  Commission  that  it  had  adopted  a 
new  version  of  its  standards.  Version 
1.6.  The  WGQ  reports  that  while 
Version  1.5  contained  many  of  the 
standards  designed  to  support  Order  No. 
637,2  Version  1.6  includes  additional 
standards  that  support  Order  No.  637.  It 
states:  "development  of  standards  to 
support  FERC  Order  No.  637  was  given 
the  highest  priority  by  all  NAESB 


'  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587,  61  FR  39053 
(lul.  26.  1996).  FERC  Stats.  &  Regs.  Regulations 
Preambles  (July  1996-December  2000)  1  31.038  (Jul. 
17.  1996).  Order  No.  587-B.  62  FR  5521  (Feb.  6. 
1997).  FERC  Stats.  &  Regs.  Regulations  Preambles 
(July  1996-December  2000>  131.046  (Jan.  30,  1997). 
Order  No.  587-C.  62  FR  10684  (Mar.  10.  1997). 
FERC  Stats.  &  Regs.  Regulations  Prearnbles  (July 
1996-December  2000)  1  31.050  (Mar.  4.  1997), 
Order  No.  587-G.  63  FR  20072  (Apr.  23.  1998), 
FERC  Stats.  &  Regs.  Regulations  Preambles  (July 
1996-December  2000)  1  31,062  (Apr.  16,  1998)^ 
Order  No.  587-H.  63  FR  39509  (July  23.  1998). 
FERC  Stats.  &  Regs.  Regulations  Preambles  (July 
1996-December  2000)  1 31.063  (July  15.  1998):' 
Order  No.  587-1.  63  FR  53565  (Oct.B.  1998),  FERC 
Stats.  &  Regs.  Regulations  Preambles  (July  1996- 
December  2000)  1 31,067  (Sept.  29.  1998),  Order 
No.  587-K,  64  FR  17276  (Apr.  9.  1999),  FERC  Stats. 
&  Regs.  Regulations  Preambles  (July  1996- 
December  2000)  1 31,072  (Apr.  2,  1999);  Order  No. 
587-M,  65  FR  77285  (Dec.  11.  2000).  FERC  Stats. 
&  Regs.  Regulations  Preamble»()uly  1996- 
December  2000)  1  31.114  (Dec.  11,  2000);  Order  No. 
587-N.  67  FR  11906  (Mar.  18.  2002).  Ul  FERC  Stats. 
&  Regs.  Regulations  Preambles  1  31.125  (Mar.  11. 
2002),  Order  No.  587-0.  67  FR  30788  (May  8. 
2002),  III  FERC  Stats.  &  Regs.  Regulations  Preambles 
131,129  (May  1,2002). 

'  Regulation  of  Short-Term  Natural  Gas 
Transportation  Services,  Order  No.  637.  65  FR 
10156  (Feb.  25.  2000).  FERC  Stats.  &  Regs. 
Regulations  Preambles  (July  1996-December  2000) 
131,091  (Feb.  9.  2000). 


subcommittees  and  task  forces."  The 
WGQ  further  reports  that  the  surety 
assessment  performed  by  the  Sandia 
National  Laboratories  on  the  GISB-EDM 
(Electronic  Delivery  Mechanism) 
standards  was  accepted  by  GISB  and 
forwarded  to  the  EDM  Subcommittee  for 
review  and  development  of  standards  in 
October  2000.  It  states  that  some  of  the 
Sandia  recommendations  were 
implemented  in  Version  1.5,  and  the 
remainder  were  implemented  in  Version 
1.6.  Finally,  the  WGQ  reports  that  work 
continues  on  requests  for  both  new  and 
revised  business  practices,  information 
requirements,  code  value  assignments, 
technical  implementation  and  mapping 
or  interpretations. 

4.  hi  Order  No.  587-N,3  the 
Commission  adopted  a  regulation 
requiring  that  pipelines  permit  releasing 
shippers  to  recall  released  capacity  and 
renominate  that  recalled  capacity  at  any 
of  the  nomination  opportunities 
provided  by  the  pipelines.  The 
Commission  established  a  two-phased 
implementation  for  this  regulation.  In 
the  first  phase,  the  Commission 
established  an  interim  schedule  under 
which  releasing  shippers  could  recall 
capacity,  as  long  as  then-ecall  did  not 
involve  a  partial  or  flowing  day  recall  (a 
recall  of  scheduled  gas  after  the  gas 
begins  to  flow).  Pipelines  implemented 
the  first  phase  as  of  July  1,  2002.  In  the 
second  phase,  the  Commission  asked 
the  WGQ  within  sb^  months  to  develop 
standards  dealing  with  the  operational 
details  of  permitting  partial  or  flowing 
day  recalls,  in  particular  the  method  ^ 
which  capacity  would  be  allocated 
between  releasing  and  replacement 
shippers.  The  Commission  established 
October  1,  2002,  as  the  date  by  which 
the  WGQ  and  other  industry  members 
should  submit  a  report  and  further 
provided  for  reply  comments  to  be  filed 
by  October  15,  2002. 

■  5.  On  October  2,  2002,  the  WGQ  filed 
a  report  stating  that  its  Executive 
Committee  had  adopted  standards 
governing  partial  or  flowing  day  recalls 
in  Recommendations  R02002  and 
R02002-2.  The  WGQ  membership 
ratified  these  standards  on  October  31, 
2002. 

6.  On  November  29,  2002,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  *  that 
proposed  to  adopt  Version  1.6  of  the 
WGiQ  standards  and  the  partial  or 


J  Order  No.  587-N,  67  FR  11906  (Mar.  18.  2002). 
UI  FERC  Stats.  &  Regs.  Regulations  Preambles 
131.125  (Mar.  11.2002). 

*  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pi|)elines.  Notice  of  Proposed 
Rulemaking  (NOPR),  67  FR  72870  (Dec.  9.  2002),  IV 
FERC  Stats.  &  R^s.  Proposed  Regulations  1  32.566 
(Nov.  29,  2002). 
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flowing  day  recall  standards.  Five 
comments  ^  and  one  reply  comment  * 
were  filed.  The  comments  generally 
support  adoption  of  the  standards, 
although  some  comments  raise 
questions  about  the  timing  of 
implementation. 

Discussion 

7.  The  Commission  is  incorporating 
by  reference  Version  1.6  of  the  WGQ's 
consensus  standards  and  the  standards 
adopted  for  partial  day  recalls.^ 
Pipelines  will  be  required  to  file  tariff 
sheets  to  reflect  the  changed  standards 
by  May  1,  2003,  with  an  effective  date 
of  July  1,  2003,  which  is  the  first  day  of 
the  month  following  90  days  after  the 
issuance  of  this  rule. 

8.  The  adoption  of  Version  1.6  of  the 
WGQ  standards  »  will  help  continue  the 
process  of  implementing  Order  No.  637 
and  will  update  and  improve  the 
current  standards. ^  Adoption  of  the 
partial  day  recall  standards '"  will 
provide  shippers  with  enhanced 
flexibility  to  recall  capacity,  while 
ensuring  that  replacement  shippers 
receive  notice  sufficient  to  allow  them 
to  reschedule  their  capacity.  The  partial 
day  recall  standards  also  address  the 
method  for  determining  how  capacity 
will  be  allocated  among  releasing  and 
replacement  shippers  when  capacity  is 
recalled  during  the  gas  day.  Among  the 
most  notable  of  these  standards  are:  A 
revision  to  the  capacity  release  timeline 
to  permit  prearranged  non-biddable 


^  Those  filing  comments  are:  American  Gas 
Association  (ACA),  Dominion  Resources,  Inc. 
(Dominion).  Duke  Energy  Gas  Transmission 
Corporation  (Duke).  Interstate  Natural  Gas 
Association  of  America  (INGAA),  Williston  Basin 
Interstate  Pipeline  Company  (Williston). 

^The  reply  comment  was  filed  by  KeySparj 
Delivery  Companies. 

'  Pursuant  to  the  regulations  regarding 
incorporation  by  reference,  copies  of  Version  1.6 
and  the  partial  day  recall  standards  are  available 
from  NAESB.  5  U.S.C.  552(a)(1);  1  CFR  51  (2001). 

■  In  Version  1.6,  the  WGQ  made  the  following 
changes  to  its  standards.  It  revised  Standards  1.3.63. 
4.3.4.  4.3.6,  4.3.8.  4.3.10.  4.3.15,  4.3.21,  4.3.23, 
4.3.61,  4.3.70,  and  4.3.83,  and  Data  Sets  1.4.6.  5.4.1 
through  5.4.4,  5.4.7,  5.4.8,  5.4.9,  5.4.13.  5.4.14. 
5.4.15.  5.4.18.  and  5.4.19.  It  added  Principle  4.1.39, 
Standard  4.3.88.  and  Data  Sets  5.4.20,  5.4.21.  and 
5.4.22.  It  deleted  Principles  4.1.1  and  4.1.11. 

«The  Commission  also  is  incorporating  by 
reference  Standards  2.3.29  and  2.3.30  (dealing  with 
operational  balancing  agreements  and  imbalance 
netting  and  trading,  respectively)  which  in  previous 
versions,  the  Commission  had  not  incorporated 
because  the  standards  conflicted  with  the 
Commission's  regulations  in  these  areas.  18  CFR 
284.12(b)(2)(i)a(ii).  The  WGQ  has  amended  these 
standards  so  they  no  longer  conflict  with  the 
Commission  regulations. 

'"In  the  partial  day  recall  standards,  the  WGQ 
made  the  following  changes  to  its  standards.  It 
revised  Standards  5.3.2,  5.3.7.  5.3.41.  and  5.3.42, 
and  Data  Sets  1.4.4,  5.4.1.  5.4.3,  5.4.4.  5.4.7,  and 
5.4.9.  It  added  Principles  5.1.Z1.  5.1.Z2.  and  5.1.Z3. 
Definition  5.2.zl,  and  Standards  5.3.Z1  through 
5.3.Z15.  It  deleted  Standard  5.3.6. 


releases  on  non-Business  as  well  as 
Business  days  (Standard  5.3.2);  a 
revision  to  the  Commission's  interim 
timeline  for  recall  transactions  to  permit 
recalls  at  any  of  the  four  nomination 
opportunities,  while  still  providing 
sufficient  notice  to  replacement 
shippers  to  enable  them  to  reschedule 
their  capacity  (Standard  5.3.zl);  the 
adoption  of  procedures  governing  notice 
to  replacement  shippers  (Standards 
5.3.Z2  through  5.3.z4);  and  the  use  of 
elapsed  prorata  capacity  as  the 
allocation  method  for  flowing  day 
recalls,  unless  a  different  method  is 
necessary  to  reflect  the  nature  of  the 
pipeline's  tariff,  services,  or  operational 
characteristics  (Standard  5.3.zl3)." 

9.  The  WGQ  approved  the  standards 
under  its  consensus  procedures. '^  As 
the  Commission  found  in  Order  No. 
587,  adoption  of  consensus  standards  is 
appropriate  because  the  consensus 
process  helps  ensure  the  reasonableness 
of  the  standards  by  requiring  that  the 
standards  draw  support  from  a  broad 
spectrum  of  all  segments  of  the 
industry.  Moreover,  since  the  industry 
itself  has  to  conduct  business  under 
these  standards,  the  Commission's 
regulations  should  reflect  those 
standards  that  have  the  widest  possible 
support,  hi  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTT&AA),  Congress 
affirmatively  requires  federal  agencies  to 
use  technical  standards  developed  by 
volimtary  consensus  standards 
organizations,  like  the  WGQ,  as  means 
to  carry  out  policy  objectives  or 
activities.'^ 

10.  The  comments  addressing  various 
aspects  of  the  standards  will  be 
addressed  below. 

A.  Implementation  Date 

11.  The  Commission  had  proposed 
that  pipelines  implement  the  new 
standards  three  months  after  issuance  of 
a  final  rule.  INGAA,  Duke,  Dominion, 
and  Williston  maintain  that  the 
Commission  should  establish  the 
implementation  date  on  the  first  day  of 
the  month,  90  days  after  the  issuance  of 
the  rule.  First-of-the-month 


' '  Elapsed  prorata  capacity  means  the  portion  of 
the  capacity  that  would  have  theoretically  been 
available  for  use  prior  to  the  effective  time  of  the 
intraday  recall  based  on  a  cumulative  uniform 
hourly  use  of  the  capaaity.  Definition  5.2.Z1. 

"This  process  first  requires  a  super-majority  vote 
of  17  out  of  25  members  of  the  WGQ's  Executive 
Committee  with  support  from  at  least  two  members 
from  each  of  the  five  industry  segments — interstate 
pipelines,  local  distribution  companies,  gas 
producers,  end-users,  and  services  (including 
marketers  and  computer  service  providers).  For 
final  appi^val,  67%  of  the  WGQ's  general 
membership  must  ratify  the  standards. 

'sPubL.  104-113,  §  12(d),  110  SUt.  775(1996). 
15  U.S.C.  272  note  (1997). 


implementation,  they  maintain,  will 
provide  for  a  more  efficient  transition 
for  accounting  and  nomination  systems 
and  avoids  middle-of-the-month  billing 
period  changes.  The  Commission  agrees, 
and  is  requiring  implementation  on  the 
first  of  the  month,  following  90  days 
after  issuance  of  this  final  rule. 

B.  Implementation  Date  for  Partial  Day 
Recall  Standards 

12.  INGAA,  Duke,  and  Williston  argue 
that  the  Commission  should  delay 
implementation  of  the  partial  day  recall 
standards  until  these  standards  are 
formally  adopted  in  Version  1.7  of  the 
WGQ  standards.  INGAA,  Duke,  and 
Williston  all  maintain  that  the  standards 
already  adopted  are  not  complete,  citing 
to  certain  examples  of  using  elapsed 
prorated  capacity  that  have  not  yet  been 
approved  by  the  NAESB  membership. 
They  argue  that  the  Commission  should 
not  adopt  these  standards  until  they  are 
complete.  These  three  commenters  also 
raise  procedural  issues  with  respect  to 
adoption  of  the  standards.  INGAA 
maintains  that  the  partial  day  recall 
standards  are  not  numbered  and  could 
confuse  pipeline  customers  who  rely  on 
the  NAESB  standards  numbering  system 
and  implementation  guide.  Duke  and 
Williston  argue  that  without  officially 
assigned  numbers,  pipelines  will  not  be 
able  to  incorporate  the  standards  by 
reference  in  their  tariffs.  Williston 
maintains  that  since  the  partial  day 
recall  standards  are  not  published, 
parties  who  are  not  members  of  NAESB 
will  not  be  able  to  obtain  copies. 

13.  Key  Span  opposes  any  delay  in 
implementing  the  partial  day  recall 
standards.  It  argues  procedural 
problems,  such  as  the  absence  of 
officially  assigned  numbers,  should  not 
deprive  shippers  of  the  benefits  of  using 
partial  day  recalls.  It  further  argues  that 
all  NAESB  standards  evolve  over  time, 
and  that  is  not  a  justification  for 
delaying  implementation  of  these 
standards. 

14.  The  Commission  will  not  delay 
implementation  of  the  partial  day  recall 
standards.  NAESB  developed  these 
standards  as  a  result  of  the 
Commission's  March  12.  2002, 
determination  in  Order  No.  587-N  that 
permitting  such  recalls  is  necessary  to 
improve  the  capacity  release 
marketplace  by  providing  releasing 
shippers  with  the  flexibility  to  structure 
capacity  release  transactions  that  best  fit 
their  business  needs,  by  providing 
greater  incentives  for  releasing  shippers 
to  release  capacity,  and  by  fostering 
greater  competition  for  pipeline 
capacity  by  creating  parity  between 
scheduling  of  capacity  release 
transactions  and  pipeline  interruptible 
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service.'*  The  standards  already 
adopted  by  the  WGQ  constitute  an 
integrated,  consistent,  and  reasonably 
complete  set  of  standards  governing 
partial  day  recalls.  Like  other  standards, 
these  standards  too  may  be  improved 
over  time,  but  the  potential  for  such 
improvement  need  not  delay 
implementation  and  deprive  shippers  of 
the  immediate  benefits  of  using  these 
standards.  Waiting  to  approve  these 
standards  until  the  Commission 
incorporates  Version  1.7  of  the 
standards  could  result  in  unnecessarily 
deferring  the  benefits  of  these  standards 
for  upwards  of  a  year.  Moreover,  if  the 
WGQ's  membership  does  approve  the 
examples  of  elapsed  prorated  capacity, 
pipelines  can  rely  on  these  examples  in 
administering  the  standards. 

15.  The  Commission  also  finds  no 
procedural  reason  to  delay  adoption  of 
the  standards.  The  set  of  adopted 
standards  are  readily  identified  by  their 
Recommendation  numbers  (R02002  and 
R02002-2),  are  available  from  NAESB, 
and  are  posted  on  the  Final  Actions 
portion  of  NAESB  "s  Web  site.'^  Each  of 
the  new  standards  is  also  identified  by 
a  discrete  number  using  a  "z"  as  a 
placeholder,  such  as  3.3.z2.  Pipelines 
can  therefore  incorporate  these 
standards  by  reference  by  identifying 
the  number  of  the  standard  and 
indicating  that  it  was  adopted  by 
Recommendation  R02002  or  R02002-2, 
as  appropriate. 

C.  Capacity  Release  Timeline  (Standard 
5.3.2) 

16.  Standard  5.3.2  establishes  the 
timeline  applicable  to  capacity  release 
transactions.  In  Version  1.6  of  the 
standards,  Standard  5.3.2  would 
provide  that  all  capacity  release 
transactions  take  place  on  a  "Business 
Day."  However,  in  the  partial  day  recall 
standards  (R02002).  the  WGQ  revised 
this  standard  so  that  pre-arranged 
capacity  release  transactions  could  take 
place  on  any  day;  oidy  biddable 
transactions  would  be  limited  to 
Business  Days. 

17.  Dominion  (supported  by  KeySpan) 
contends  that,  despite  this  change, 
Standard  5.3.2  is  overly  restrictive 
because  biddable  releases  (those  of  more 
than  31  days  or  at  discounts)  still  cannot 
be  conducted  on  weekends  or  holidays. 
It  argues  that  shippers  that  need 
capacity  on  those  days  will  be  forced  to 
buy  from  the  pipeline.  It  further  argues 
that  pipelines  have  the  resources  to 
process  capacity  release  transactions  on 
weekends  and  holidays. 


18.  The  industry  segments  have 
reached  consensus  agreement  on  the 
timeline  for  conducting  capacity  release 
transactions,  and  the  Commission  will 
not  modify  this  agreement  based  on  the 
comments  of  two  parties.  What  the 
Commission  said  in  Order  No.  587 
regarding  the  need  for  unanimity  on 
standards  is  equally  applicable  here: 

While  these  standards  represent  a  broad 
consensus  of  the  industry,  the  Commission 
recognizes  that  not  every  standard  commands 
universal  support.  In  a  democratic  society, 
unanimity  on  matters  of  common  concern  is 
neither  expected  nor  necessary. 
Standardization,  by  definition,  requires 
accommodation  of  varying  interests  and 
needs,  and  rarely  can  there  be  a  perfect 
standard  satisfactory  to  all.'^ 

Moreover,  there  is  a  reasonable  basis 
for  the  industry  to  conclude  that 
bidding  should  take  place  on  Business 
Days,  and  not  on  weekends  and 
holidays.  This  requirement  limits  the 
need  for  additional  pipeline  persoimel 
to  process  released  transactions  on  a 
weekend.  But,  more  importantly,  the 
WGQ  could  reasonably  find  that 
requiring  bidding  during  the  business 
week  would  better  ensure  that  all 
members  of  the  industry  have  a 
reasonable  opportunity  to  bid  on 
capacity  release  postings.  Posting  long- 
term  pre-arranged  releases  for  bidding 
on  a  weekend,  for  instance,  could  limit 
the  scrutiny  of  such  releases  and  the 
ability  of  other  shippers  to  offer 
competitive  bids. 

19.  While  Dominion  recognizes  that 
shippers  are  able  to  enter  into  short- 
term  pre-arranged  releases  (not  subject 
to  bidding)  on  weekends  and  holidays, 
it  maintains  that  shippers  seeking 
longer-term  releases  subject  to  bidding 
(more  than  31  days,  but  less  than  one 
year,  at  less  than  maximum  rates)  will 
not  be  able  to  obtain  released  capacity 
on  weekends  and  holidays,  but  will  be 
forced  to  rely  on  capacity  from  the 
pipeline  for  those  days. 

20.  The  standards  do  not  preclude 
shippers  from  acquiring  released 
capacity  on  weekends  or  holidays. 
Under  the  standards,  shippers  needing 
capacity  on  weekends  or  holidays  can 
acquire  released  capacity  by  entering 
into  pre-arranged,  short-term  capacity 
release  transactions  on  a  weekend.'^  If 


"Order  No.  587-N.  at  P  21. 

'*  http://www.naesb.org/Final.htm. 


'•Order  No.  587,  61  PR,  at  39057,  FERC  Stats.  & 
Regs.  Regulations  Preambles  (July  1996-December 
2000)131.038,  at  30,059. 

'^  Data  the  Commission  has  downloaded  from 
pipeline  Web  sites  show  tliat  90%  of  all  capacity 
releases  are  pre-arranged  deals.  See  e.g.,  http:// 
www.ferc.gov/gas/pl02-4/RawDataAboveCaps.xls 
(93%  of  above  cap  deals  March  25,  2000  are  pre- 
arranged): Secondary  Market  Transactions  on 
Interstate  Natural  Gas  Pipelines,  Notice  of  Proposed 
Rulemaking,  61  FR  41046  (Aug.  7, 1996),  FERC 
Stats.  &  Regs.  Proposed  Regulations  (1988-1998) 


the  releasing  shipper  and  replacement 
shipper  seek  a  longer  term  transaction 
that  is  subject  to  bidding  (as  Dominion 
posits),  they  can  enter  into  a  pre- 
arranged releases  to  cover  the  weekend 
or  holiday  and  then  post  the  longer-term 
release  on  the  next  business  day,  so 
other  shippers  have  an  opportunity  to 
bid  for  that  capacity.  The  standards 
therefore  do  not  make  shippers 
dependent  on  obtaining  pipeline 
capacity  for  weekends  and  holidays, 
while  at  the  same  time  they  ensure  that 
long-term  biddable  transactions  will  be 
posted  on  business  days  when  all 
shippers  will  have  an  opportunity  to  bid 
for  the  capacity. 

D.  Mechanisms  for  Allocating  Partial 
Day  Release  Quantities 

21.  Standard  5.3.zl3  (R02002)  states: 

In  the  event  of  an  intra-day  capacity  recall, 
the  Transportation  Service  Provider  (TSP) 
should  determine  the  allocation  of  capacity 
between  the  Releasing  Shipper  and  the 
Replacement  Shipper(s]  based  upon  the 
Elapsed  Prorata  Capacity  (EPC).  Variations  to 
the  use  of  EPC  may  be  necessary  to  reflect  the 
natuce  of  the  TSP's  tariff,  services,  and/or 
operational  characteristics. 

In  the  NOPR,  the  Commission  also 
proposed  that  the  determination  of 
reservation  charges  and  credits  and  the 
potential  liability  for  contract  overruns 
shoiUd  follow  the  allocation  of  capacity. 
The  Conunission  stated  that  "it  sees  no 
reason  in  this  instance  for  pipelines  to 
propose  individual  allocation 
methodologies."  '^ 

22.  Duke  seeks  clarification  that  the 
Commission's  statement  that  it  saw  is 
no  reason  for  pipelines  to  propose 
individual  allocation  methodologies 
will  not  preclude  pipelines  from 
following  standard  5.3.zl3  and 
proposing  variations  to  the  use  of 
Elapsed  Prorata  Capacity  when 
necessary  to  reflect  the  nature  of  the 
pipeline's  tariff,  services,  and/or 
operational  characteristics.  Ehike  claims 
that  the  Elapsed  Prorata  Capacity  does 
not  fully  address  the  needs  of  its 
pipelines. 

23.  As  permitted  by  Standard  5.3.zl3. 
pipelines  may  propose  variations  to  the 
use  of  Elapsed  Prorata  Capacity  to 
allocate  capacity  among  releasing  and 
replacement  shippers  after  a  recall  if 
they  can  provide  justification  that  such 
deviations  are  necessary  to  reflect 
specific  services  or  operational 
characteristics  on  their  systems  and  do 
not  luiduly  limit  the  rights  of 


1 32.520,  at  33.252-53)  (July  31.  1996)  (92%  of 
transactions  bova  5/1/95—5/31/96  are  pre-arranged). 
■•NOPR,  at  P  12. 
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shippers.'"  However,  as  the 
Commission  stated  in  the  NOPR.  once 
such  an  allocation  methodology  is' 
approved  for  each  pipeline,  the 
determination  of  reservation  charges 
and  credits  and  the  potential  liability  for 
contract  overruns  should  follow  the 
allocation  of  capacity. 

E.  Provision  of  Contract  Information  on 
Releases 

24.  Standard  5.3.zl  {R02002)  requires 
a  releasing  shipper  recalling  capacity  to 
provide  notice  of  recall  to  the  pipeline 
and  the  first  replacement  shipper.  2" 
Dominion  contends  that  for  biddable 
transactions,'-'  the  releasing  shipper 
will  not  have  the  information  necessary 
to  notify  the  first  replacement  shipper, 
and  requests  that  the  pipeline  provide 
such  contact  information  on  the 
pipeline's  Internet  Web  site. 

25.  While  the  current  standards 
require  pipelines  to  post  the  winning 
bidder's  name  and  company  code  when 
they  post  capacity  awards  (Standard 
5.4.3),  it  does  not  require  the  posting  of 
contact  information.  The  Commission 
agrees  that  for  biddable  deals  subject  to 
recall,  pipelines  need  to  make  available 
to  the  releasing  shipper  information 
sufficient  to  enable  it  to  contact  the 
replacement  shipper  in  the  event  of  a 
capacity  recall. 

F.  Standards  Relating  to  Penalties 

26.  In  comments  on  the  WGQ's 
October  1.  2002,  report  on  partial  day 
recalls.  Process  Gas  Consumers  Group 
claimed  that  two  standards  (not 
included  in  this  proceeding)  on  which 
the  WGQ  was  working  involved  the 
allocation  of  penalties  between  releasing 
and  replacement  shippers  as  a  result  of 
partial  day  recalls,  and  requested  that 
the  Commission  find  that  all  penalty 
standards  are  beyond  the  scope  of  the 
WGQ.  In  the  NOPR,  the  Commission 
stated  that  it  would  not  rule  the 
development  of  penalty  standards 
beyond  the  scope  of  the  WGQ,  although 
the  Commission  explained  that  it  "is  not 
asking  the  WGQ  specifically  to  develop 
standards  for  penalties."  ^^  The 
Commission  stated  that  the 
development  of  standards  related  to 


'■H'.f.  Algonquin  Gas  Transmission  Ck)nipany.  100 
FERC  161,274  (2002).  n-hg  denied.  102  FERC 
1 61 .149  (2003)  (rejecting  a  proposal  deviating  from 
the  standards  when  the  proposal  would  have 
"  limited  shippers'  flexibility  and  was  not  necessary 
to  protect  the  pipeline). 

•"'The  pipeline  is  also  required  to  notify  all 
replacement  shippers  affected  by  the  recall  one 
hour  after  the  notification  by  the  releasing  shipper. 

"  Dominion  recognizes,  in  any  pre-arranged 
capacity  release  transaction,  the  releasing  shipper 
will  know  the  replacement  shippers  and  will  be 
aware  of  the  necessary  contact  information. 

"NOPR  at  PI  3. 


penalties  can  help  reduce  barriers  to 
multi-pipeline  shipments  and  improve 
the  overall  efficiency  of  the  pipeline 
grid,  and  it  encouraged  the  WGQ  to 
examine  seriously  "any  such  proposals 
that  hold  out  the  prospect  of  improving 
the  efficiency  of  the  pipeline  grid."  ^^ 

27.  A  number  of  comments  contend 
that  the  WGQ  should  not  standardize 
penalties.  AGA.  INGAA,  Duke,  and 
Dominion  generally  assert  that  penalties 
are  rate  matters  that  should  not  be 
standardized,  and  that  penalties  and 
terms  relating  to  penalties  may  need  to 
vary  by  pipeline  to  reflect  differences  . 
between  the  pipeline's  needs  and 
markets.  AGA,  however,  asserts  that 
some  standards  relating  to  penalties  are 
within  the  scope  of  the  WGQ,  such  as 
standards  governing  the  allocation  of 
penalties  between  releasing  and 
replacement  shippers. 

28.  The  Commission  reiterates  that  it 
is  not  requesting  the  WGQ  to  consider 
or  develop  standards  relating  to 
penalties.  But.  the  Commission  also  will 
not  categorically  determine  that  any 
proposal  for  a  standard  that  relates  to 
penalties  is  beyond  the  scope  of  the 
WGQ.  In  the  first  place,  deciding 
whether  a  standard  is  beyond  the 
WGQ's  scope  is  a  decision  for  the  WGQ, 
not  the  Commission.  As  AGA  notes,  the 
WGQ  is  already  considering  standards 
that  arguably  relate  to  penalties,  and  the 
Commission  sees  no  reason  for  it  to 
interfere  with  the  WGQ's  determination 
of  what  proposals  are  within  its  scope. 
Moreover,  the  WGQ  passed  a  series  of 
standards  that  created  a  more  uniform 
and  systematic  method  for  pipelines  to 
receive  reimbursement  for  fuel  use,^'* 
even  though  such  standards  bear  on  the 
rates  charged  for  fuel.  The  Commission 
finds  no  reason  here  to  prohibit  the 
WGQ  from  considering  similar 
standards  with  respect  to  penalties  that 
will  create  a  more  uniform  and  efficient 
system  for  assessing  penalties. 

G.  Incorporation  by  Reference 

29.  Dominion  takes  issue  with  the 
Commission's  incorporation  by 
reference  of  the  WGQ  standards. 
Dominion  asserts  that  the  standards  are 
not  reasonably  available  as  required  by 
the  Federal  Register,  because  they  are 
only  available  from  NAESB  after 
payment  of  significant  fees.  It  further 
argues  that  neither  the  Commission  nor 
the  WGQ  have  clearly  indicated  where 
changes  in  standards  have  been  made, 
so  that  the  incorporation  by  reference 
does  not  make  clear  the  conditions  on " 
which  an  entity  will  be  bound.  It 
requests  (along  with  KeySpan)  that  the 


Commission  direct  NAESB  to  refile 
Version  1.6,  and  any  future  filings,  with 
a  redline  comparison  showing  all 
changes  from  previous  standards. 

30.  As  the  Commission  has  pointed 
out  on  several  occasions,  incorporation 
by  reference  is  the  appropriate,  and 
indeed  the  required,  method  for 
adopting  copyrighted  standards 
material. 2^  The  Freedom  of  Information 
Act,  and  implementing  regulations, 
establish  that  the  proper  method  of 
adopting  copyright  material  is  to 
incorporate  such  material  by  reference 
upon  approval  by  the  Director  of  the 
Federal  Register.^o  In  fact,  §  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTT&AA) 
instructs  federal  agencies  to  use 
technical  standards  developed  by 
voluntary  consensus  standards 
organizations,  like  the  WGQ,^^  and  such 
standards  are  to  be  incorporated  by 
reference.28  According  to  the  Federal 
Register  regulations,  material  is  eligible 
for  incorporation  by  reference  if  such 
material  "is  *  *  *  standards, 
specifications.  *  *  *  substantially 
reduces  the  volume  of  material 
published  in  the  Federal  Register, 

*   *   *  and  is  reasonably  available  to  and 
usable  by  the  class  of  persons  affected 
by  the  publication.^" 

31.  Tne  WGQ  standards  comply  with 
these  requirements:  they  are  standards 
and  specifications,  their  incorporation 
by  reference  is  necessary  since  the 
standards  cannot  be  reproduced  and 
such  incorporation  would  substantially 
limit  the  volume  of  material  in  the 
Federal  Register,  the  standards  are 
reasonably  available  from  NAESB,  and 
the  standards  can  be  readily  used  since 
the  standard  versions  and  all  the 
standards  are  numbered.  The  Office  of 
the  Federal  Register  approved  the 


"NOPR  at  PI  3. 

"Standards  1.3.15-1.3.16  and  1.3.28-1.3.31. 


"Order  No.  587-A.  61  FR  55208.  77  FERC 
161,061.  at  61,232  (1996):  Order  No.  587-K.  64  FR 
17277.  FERC  Stats.  &  Regs.  Regulations  Preambles 
(July  1 996-December  2000)  13  J, 072.  at  30,775 
(1999). 

2"  5  U.S.C.  552(a)(1)  (for  the  purpose  of  this 
paragraph,  matter  reasonably  available  to  the  class 
of  persons  affected  thereby  is  deemed  published  in 
the  Federal  Register  when  incorporated  by 
reference  therein  with  the  approval  of  the  director 
of  the  Federal  Register);  1  CFR  51.7(4).  Indeed,  the 
Commission  could  not  reproduce  the  WGQ 
standards  in  violation  of  the  NAESB  copyright.  See 
28  U.S.C.  1498  (government  not  exempt  from  patent 
and  copyright  infringement). 

"Pub.  L.  104-113,  §  12(d).  110  Stat.  775  (1996). 
15  U.S.C.  272  note  (1997). 

2"  See  Federal  Participation  in  the  Development 
and  Use  of  Voluntary  Standards,  OMB  Circular  A- 
119,  at  6  (a)(1)  (Feb.  10,  1998).  bttp:// 
M-H-M-.  whitehouse.gpv/omb/circulars/a  119/ 
all9.btml{"Vse"  means  incorporation  of  a 
standard  in  whole,  in  part,  or  by  reference  for 
procurement  purposes,  and  the  inclusion  of  a 
standard  in  whole,  in  part,  or  by  reference  in 
regulation(s)). 
-     "1  CFR  51.7  (a)(2)-<4). 
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incorporation  by  reference  pursuant  to 
these  guidelines. 

32.  Dominion  argues  that  the  WGQ 
standards  should  not  be  foimd 
reasonably  available,  because  they  are 
available  only  to  non-members  paying 
"required,  significant  fees"  (emphasis 
added).  Neither  the  Freedom  of 
Information  Act,  nor  the  regulations, 
require  that  standards  be  available  at  no 
charge.  In  fact,  standards  incorporated 
by  reference  are  exempt  from  the 
requirement  that  any  agency  provide 
copies  of  dociunents  according  to  its  fee 
schedule.^"  Moreover.  Dominion's  use 
of  the  adjective  "significant"  is 
inappropriate  hyperbole.  NAESB 
charges  non-members  an  everyday  low 
price  of  only  $25  to  obtain  the  booklet 
including  all  the  business  practice 
standards.  3'  Computer  afficionados  can 
obtain  the  booklet  containing  the 
datasets  for  an  additional  $25,  and  true 
computerphiles  can  obtain  the  SINGLE- 
CD  ROM  collection  of  the  entire  set  of 
standards,  including  the  Electronic  Data 
Interchange  requirements,  at  the  new 
substantially  reduced  price  of  $100.^2  jf 
Dominion  truly  considers  these  prices 
"significant,"  ^a  it  can  view  copies  of  the 
standards  at  the  Commission  at  no 
charge.  Thus,  by  any  stretch  of  language, 
the  WGQ  standards  are  "reasonably 
available  to  the  class  of  persons  affected 
by  the  publication."  ^^ 

33.  Dominion  further  contends  that 
the  WGQ  standards  do  not  meet  the 
requirement  that  the  language 
incorporating  the  standards  be  as 
precise  and  complete  as  possible  and 
that  each  incorporation  by  reference 
shall  include  an  identification  and 
subject  description  of  the  matter 
incorporated,  in  terms  as  precise  and 
useful  as  practicable  within  the  limits  of 
reasonable  brevity. ^^  Dominion 
maintains  that  the  incorporation  by 


»5  U.S.C.  553(a)(3). 

"  NAESB  Order  Form,  http://vnvw.naesb.org/pdf/ 
ordrform.pdf.  (Feb.  13.  2003).  If  the  Clommission 
were  to  charge  its  standard  rate  for  copying  of  S.20/ 
page,  the  cost  for  Version  1.6  would  be  virtually 
identical  to  NAESB's  charge,  S24  for  the  booklet 
(120  pages  times  $.20).  18  CFR  388.109. 

^2  The  paper-only  version  of  the  standards, 
including  the  EOI  requirements,  used  to  cost  S20O0. 
See  Order  No.  587-A,  61  FR,  at  55213.  77  FERC, 
at  61 .232. 

"  Although  $25  would  appear  eminently 
affordable  for  a  company  that  reported  operating 
revenue  of  S2.54S  billion  for  the  three  month  period 
ending  September  30,  2002.  Dominion  Resources, 
Inc.  Form  10-Q  (for  the  quarterly  period  ended 
September  30.  2002).  bttp://www.sec.gov/Archives/ 
edgar/data/7159S7/000071595702000143/ 
000071 595  7-02-O001 43-index.htm. 

*' Given  the  class  of  persons  affected  by  these 
standards.  Dominion's  complaint  could  probably  be 
dismissed  under  the  doctrine  of  de  minimis  non 
curat  lex. 

^  Dominion  cites  to  1  CFR  51.6.  But  this  section 
does  not  appear  in  the  2002  edition  of  the  CFR. 


reference  does  not  meet  these  criteria 
because  the  Commission  has  not 
sufficiently  identified  which  standards 
have  changed  when  the  WGQ  publishes 
a  new  edition  of  the  standards. 
Dominion  asserts,  for  example,  that  in 
Version  1.5  of  the  standards,  the  WGQ 
added  the  term  "Business  Day"  to  the 
capacity  release  standards,  but  that  this 
significant  change  was  not  highlighted 
by  the  Commission.  Dominion  further 
asserts  that  the  NatuTed  Gas  Act 
requirements  go  beyond  those  of  the 
Federal  Register  because  they  require 
the  Conunission  to  provide  notice  of  the 
filing  of  new  rate  schedules.  Dominion 
contends  that  the  Commission  should 
not  adopt  Version  1.6  of  the  standards 
until  NAESB  refiles  the  standards  with 
"redlined"  sheets  showing  all  changes 
fr^m  the  previous  version. 

34.  The  Federal  Register  regulations 
do  not  require  the  provision  of  notice  of 
revised  or  modified  standards,  only  that 
the  incorporation  by  reference  indicate 
the  material  to  be  incorporated  with 
specificity.  The  regulations  provide  only 
that  "the  language  incorporating  a 
publication  by  reference  shall  be  as 
precise  and  complete  as  possible;"  and 
states  "language  incorporating  a 
publication  by  reference  is  precise  and 
complete  if  it  *  *  *  uses  the  words 
"incorporated  by  reference;"  *   *   * 
states  die  title,  date,  edition,  anthor, 
publisher,  and  identification  niunber  of 
the  publication;  *   *   *  informs  the  user 
that  the  incorporated  publication  is  a 
requirement;  *   *   *  makes  an  official 
showing  that  the  publication  is  in  fact 
available  by  stating  where  and  how 
copies  may  be  examined  and  readily 
obtained  with  maximiun  convenience  .to 
the  user;  and  *  *  *  refers  to  5  U.S.C. 
552(a). ^^  The  Commission  regulations 
comply  with  these  requirements. 

35.  Fmlher,  although  not  required  by 
the  regulations,  the  Commission 
endeavors  in  each  NOPR  to  provide  a 
listing  of  all  the  standards  that  have 
been  revised,  added,  and  deleted.^^  The 
WGQ  too  includes  in  each  Standards 
publication  a  Version  Cross-Reference 
listing  for  each  standard,  the  Version  in 
which  it  was  adopted,  revised,  and 
interpreted:  In  the  WGQ's  filings  with 
the  Commission,  the  WGQ  also  includes 
a  List  of  New  Standards,  Standards 
Modifications,  and  Interpretations  for 
the  new  Version.  ^^  In  fact,  with  respect 
to  the  change  to  Business  Day  in 


Standard  5.3.2  of  Version  1.5  about 
which  Dominion  complains,  the 
Commission  not  only  included  Standard 
5.3.2  among  the  list  of  standards 
revised,'^  but  specifically  referenced  the 
change  to  "Business  Day"  twice  in  the 
text  of  the  Preamble.*"  Thus,  Dominion 
and  all  other  users  of  the  standards  have 
sufficient  notice  of  revisions  of  changes 
to  the  standards. 

36.  Ektminion  fiulher  argues  the 
Commission's  incorporation  by 
reference  is  at  odds  with  the 
requirement  of  the  Natural  Gas  Act  to 
provide  notice  of  filings  by  natiu^l  gas 
companies.  The  Commission  has  the 
ability  to  act  through  notice  and 
comment  ndemaking  proceedings  that 
comply  with  the  Administrative 
Procedure  Act.*'  Here,  the  Commission 
complied  with  the  requirements  of  the 
Administrative  Procedure  Act,  the 
Freedom  of  Information  Act,  and  the 
National  Technology  Transfer  and 
Advancement  Act  in  incorporating  the 
WGQ  standards  by  reference.  The  listing 
of  added,  revised,  and  deleted  standards 
in  the  Preamble  to  the  NOPR  was 
sufficient  to  alert  parties  to  substance  of 
the  proposed  rule  and  the  subjects  and 
issues  involved.*^ 

37.  The  requirement  for  providing 
notice  of  a  filing  in  section  4  of  Uie  NGA 
applies  only  to  filings  by  natural  gas 
companies,  and  since  NAESB.is  not  a 
natural  gas  company,  the  Commission 
cannot  compel  it  to  file  its  standards 
with  the  Commission  or  provide  a 
specific  form  of  public  notice.  However, 
even  if  the  notice  requirement  did 
apply,  the  statute  requires  only  notice  of 
the  filing  of  new  rate  schedules,  not 
detailed  descriptions  of  all  changes  to 
prior  iate  schedules  or  the  redlined 
comparisons  requested  by  Dominion.*' 
The  Commission's  disclosure  of  the 
added,  modified,  or  deleted  standards  is 
sufficient  notice  for  parties  to  review  the 
standards.  Although  the  Commission,  in 
addition,  often  tries  to  highlight  what  it 
thinks  are  important  changes  to  the 


>«lCFR51.9(a)(b). 

''  See  Notice  of  Proposed  Rulemaking.  67  FR 
72870.  IV  FERC  StaU.  &  Regs.  Proposed  Regulations 
1 32.566,  at  P  8  n.5  (Proposed  adoption  of  Version 
1.6). 

**  See  Report  of  the  North  American  Enei^ 
Standards  Board,  Docket  No.  RM96-1  (filed  10/7/ 
2002). 


™  See  Notice  of  Proposed  Rulemaking,  67  FR  44 
(Jan.  2,  2002),  IV  FERC  Stats.  &  Regs.  Proposed 
Regulations  132.557  (Dec.  20.  2001).  at  P  8  n.7 
(Proposed  adotion  of  Version  1.5). 

*°  Notice  of  Proposed  Rulemaking.  67  FR  44.  IV 
FERC  SUts.  &  Regs.  Proposed  Regulations  1  32.SS7. 
at  P  15.  16. 

<'  IVi'sconsin  Gas  Co.  v.  FEBC.  770  F.2d  1144. 
1167(DCCir.  1985). 

"  5  U.S.C.  553(b)(3). 

"  The  requirement  to  file  redlined  comparisons, 
cited  by  Dominion,  is  not  a  statutory  i«quiremeiit 
under  the  NGA.  but  is  a  Commission  regulatory 
requirement  applying  only  to  tariff  filings  by 
natural  gas  companies.  18  CFR  154.201(a).  Since 
NAESB  is  not  a  natural  gas  company  and  is  not 
making  a  tariff  filing,  this  regulation  would  not 
apply  to  it,  even  if  the  notice  requirements  of 
section  4  of  the  NGA  were  deemed  to  apply  in  this, 
situation. 
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standards,  the  Commission  cannot,  and 
is  not  responsible  for  trying  to, 
anticipate  the  changes  Dominion  or 
other  parties  may  find  of  particular 
interest.  As  the  Commission  has  stated, 
"the  purpose  of  the  Notice  of  Filing  is 
to  apprise  the  public  of  the  fact  that  a 
filing  has  been  made  *   *   *  after  that, 
the  burden  is  upon  interested  parties  to 
inform  themselves  of  the  fdings  precise 
contents.'"*^ 

Notice  of  Use  of  Voluntary  Consensus 
Standards 

38.  Office  of  Management  and  Budget 
Circular  A-119  (§  11)  (February  10. 
1998)  provides  that  when  a  federal 
agency  issues  or  revises  a  regulation 
containing  a  standard,  the  agency 
should  publish  a  statement  in  the  final 
rule  stating  whether  the  adopted 


Data  collection 


standard  is  a  voluntary  consensus 
standard  or  a  government-unique 
standard.  In  this  rulemaking,  the 
Commission  is  incorporating  by 
reference  voluntary  consensus  standards 
developed  by  the  WGQ. 

Information  Collection  Statement 

39.  The  Office  of  Management  and 
Budget's  (0MB)  regulations  in  5  CFR 
1320.11  require  that  it  approve  certain 
reporting  and  recordkeeping 
requirements  (collections  of 
information)  imposed  by  an  agency. 
Upon  approval  of  a  collection  of 
.information,  OMB  will  assign  an  OMB 
control  number  and  an  expiration  date. 
Respondents  subject  to  the  filing 
requirements  of  this  rule  will  not  be 
penalized  for  failing  to  respond  to  these 
collections  of  information  unless  the 


collections  of  information  display  a 
valid  OMB  control  number. 

40.  The  final  rule  will  affect  the 
following  existing  data  collection: 
FT:RC-549C  "Standards  for  Business 
Practices  of  Interstate  Natural  Gas 
Pipelines"  (OMB  Control  No.  1902- 
174).  The  following  burden  estimates 
are  related  only  to  this  rule  and  include 
the  costs  of  complying  with  Version  1.6 
of  the  WGQ's  consensus  standards  and 
the  standards  adopted  by  the  WGQ  for 
partial  day  recalls.  The  burden  estimates 
for  the  FERC-549C  data  collection  are 
related  to  implementing  the  latest 
version  of  the  business  practice 
standards  and  related  data  sets.  The 
costs  for  this  data  collection  are 
primarily  related  to  start-up  and  will  not 
be  on-going  costs. 


FERC-549C 


Numt}er  of 
resp>ondents 


93 


Number  of 

respondent  per 

respondent 


1 


Hours  per 
resporise 


2,248 


Total  annual 
hours 


209,064 


The  total  annual  hours  for  collection 
is  209.064  hours. 


FERC-549C 

Annualized  Capital/Start-up 
Costs  

Annualized  Costs  (Oper- 
ations &  Maintenance)  

$11,763,971 
0 

Total  Annualized  Costs 

11,763,971 

The  cost  per  respondent  is  $126,494 
(rounded  off). 

41.  The  Commission  sought 
comments  to  comply  with  these 
requirements.  Comments  were  received 
from  six  entities.  No  comments 
addressed  the  reporting  burden  imposed 
by  these  requirements.  The  substantive 
issues  raised  by  the  commenters  are 
addressed  in  this  preamble. 

42.  The  Commission's  regulations 
adopted  in  this  rule  are  necessary  to 
further  the  process  begun  in  Order  No. 
587  of  creating  a  more  efficient  and 
integrated  pipeline  grid  by 
standardizing  the  business  practices  and 
electronic  communication  of  interstate 
pipelines.  Adoption  of  these  regulations 
will  update  the  Commission's 
regulations  relating  to  business  practices 
and  communication  protocols  to 
conform  to  the  latest  version,  Version 
1.6,  of  the  WGQ's  consensus  standards 


<*P)M  Interconnection  L.L.C.  101  FERC1 61.135, 
P  17  (2002).  S«J  Filing  and  Reporting  Requirements 
for  Interstate  Natural  Gas  Company  Rate  Schedules 
and  Tariffs,  FERC  Stats.  &  Regs.,  Regulations 
Preambles  (Jan.  1991-)une  1996)  1  31,025,  at  31,403 
(The  purpose  of  the  notice  is  merely  to  get  the 


and  to  include  the  standards  adopted  by 
the  WGQ  for  partial  day  recalls. 

43.  The  Commission  has  assured 
itself,  by  means  of  its  internal  review, 
that  there  is  specific,  objective  support 
for  the  burden  estimates  associated  with 
the  information  requirements.  The 
information  required  in  this  final  rule 
will  help  the  Commission  carry  out  its 
responsibilities  under  the  Natural  Gas 
Act  and  conforms  to  the  Commission's 
plan  for  efficient  information  collection, 
communication,  and  management 
within  the  natural  gas  industry. 

44.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426  (Attention: 
Michael  Miller,  Office  of  the  Chief 
InformaUon  Officer.  CI-1,  (202)  502- 
8415,  or  michael.miUei®ferc.gov)  or  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission, 
725  17th  Street,  NW.,  Washington,  DC 
20503.  The  Desk  Officer  can  also  be 
reached  at  (202)  395-7856,  or  fax:  (202) 
395-7285. 


attention  of  interested  parties  who  may  then  review 
the  full  niing.) 

«*  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FH  47897 
(Dec.  17,  1987),  FERC  Stats.  &  Regs.  Preambles 
1986-1990  130.783  (1987). 


Environmental  Analysis 

45.  The  Commission  is  reqyired  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.^^  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.***  The  actions  adopted 
here  fall  within  categorical  exclusions 
in  the  Comitiission's  regulations  for 
rules  that  are  clarifying,  corrective,  or 
procedural,  for  information  gathering, 
analysis,  and  dissemination,  and  for 
sales,  exchange,  and  transportation  of 
natural  gas  that  requires  no  construction 
of  facilities.*^  Therefore,  an 
environmental  assessment  is 
unnecessary  and  has  not  been  prepared. 

Regiilatory  Flexibility  Act  Certification 

46.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)  *^  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small . 
entities.  The  regulations  adopted  here 
impose  requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  arid,  these  requirements  are, 
in  fact,  designed  to  benefit  all 
customers,  including  small  businesses. 


*«  18  CFR  380.4. 

*-'See  18  CFR  380.4(a)(2)(ii).  380.4(aH5), 
380.4(a)(27). 
«»5U.S.C  601-612. 
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Accordingly,  pursuant  to  605(b)  of  the 
RFA,  the  Commission  hereby  certifies 
that  the  regulations  adopted  herein  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 

Document  Availability 

47.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  home  page  [http://www.ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  eastern  time)  at  888  First 
Street,  NE.,  Room  2 A,  Washington,  DC 
20426. 

48.  From  FERC's  home  page  on  the 
Internet,  this  information  is  available  in 
the  Federal  Energy  Regulatory  Records 
Information  System  (FERRIS).  The  full 
text  of  this  document  is  available  on 
FERRIS  in  PDF  and  WordPerfect  format 
for  viewing,  printing,  and/or 
downloading.  To  access  this  document 
in  FERRIS,  type  the  docket  number 
excluding  the  last  three  digits  of  this 
dociunent  in  the  docket  number  field. 

49.  User  assistance  is  available  for 
FERRIS  and  the  FERC's  Web  site  during 
normal  business  hours  from  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659. 

Implementation  Dates  and  Procedures 

50.  Pipelines  are  required  to  file  tariff 
sheets  to  reflect  the  changed  standards 
by  May  1,  2003,  with  an  effective  date 
of  July  1,  2003.  Pipelines  incorporating 
the  Version  1.6  standards  into  their 
tariffs  must  include  the  standard 
number  and  Version  1.6.  Pipelines 
incorporating  by  reference  the  partial 
day  recall  standards  must  refer  to  the 
standard  number  (e.g.,  3.3.z2)  and  the 
Recommendation  number  (R02O02  and 
R02002-2)  in  which  the  standard  is 
adopted. 

Effective  Date 

51.  These  regulations  are  effective 
April  21,  2003.  The  Commission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  "major  rule" 
as  defined  in  section  351  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Sub)ect8  in  18  CFR  Part  284 

Continental  shelf.  Incorporation  by 
reference,  Natural  gas,  Reporting  and 
recordkeeping  requirements. 


By  the  Commission. 
Magalie  R.  Saias, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  284,  chapter!, 
tide  18,  Code  of  Federal  Regulations,  as 
follows. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POUCY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w,  3301- 
3432;  42  U.S.C.  7101-7352;  43  U.S.C.  1331- 
1356. 

2.  Section  284.12  is  amended  by 
revising  paragraphs  (a)(l)(i).  (ii),  (iii), 
(iv)  and  (v),  to  read  as  follows: 

§  284.1 2    Standards  for  pipeline  business 
operations  and  communications. 

(a)*  *  * 

(1)  *■  *  * 

(i)  Nominations  Related  Standards 
(Version  1.6,  July  31,  2002)  and  the 
standards  contained  in 
Recommendation  R02002  (October  31, 
2002); 

(ii)  Flowing  Gas  Related  Standards 
(Version  1.6,  July  31,  2002); 

(iii)  Invoicing  Related  Staiidards 
(Version  1.6,  July  31,  2002); 

(iv)  Electronic  Delivery  Mechanism 
Related  Standards  (Version  1.6,  July  31, 
2002)  with  the  exception  of  Standard 
4.3.4;  and 

(v)  Capacity  Release  Related 
Standards  (Version  1.6,  July  31,  2002), 
with  the  exception  of  Standards  5.3.6 
and  5.3.7,  and  including  the  standards 
contained  in  Recommendations  R02002 
and  R02002-2  (October  31,  2002). 


[FR  Doc.  03-6702  Filed  3-20-03;  8:45  am] 

BltXING  CODE  6717-01-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  4 
[T.D.03— 11]' 
RIN  1515-AD25 

Compliance  With  Inflation  Adjustment 
Act     . 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACnON:  Final  rule. 

SUMMARY:  Pursuant  to  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 


1990,  (the  Act),  each  Federal  agency  is 
required  to  adjust  for  inflation  any  civil 
monetary  penalty  covered  by  the  Act 
that  may  be  assessed  in  connection  with 
violations  of  those  statutes  that  the 
agency  administers.  While  civil 
monetary  penalties  assessed  by  Customs 
under  any^  provisions  of  the  Tariff  Act " 
of  1930  are  specifically  exempted  from 
the  Act,  Customs  does  administer  two 
statutory  provisions  which  provide  for 
the  assessment  of  civil  monetary  • 
penalties  that  are  covered  by  the  Act. 
One  statute  concerns  the  transportation 
of  passengers  between  ports  or  places  in 
the  United  States:  the  other  concerns  the 
coastwise  towing  of  vessels.  The  amount 
of  the  penalty  that  may  be  assessed  for 
violations  incurred  under  those  statutes 
needs  to  be  adjusted  for  inflation. 
Accordingly,  Customs  is  amending  its 
regulations  in  order  to  adjust  the 
covered  penalty  amounts  for  inflation  in 
compliance  with  the  provisions  of  the 
Act.  - 

EFFECTIVE  DATE:  March  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Baskin,  Penalties  Branch,  Office 
of  Regulations  and  Rulings,  (202-572- 
8750). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (hereinafter,  the 
Act),  which  is  codified  at  28  U.S.C.  2461 
note,  and  which  was  amended  in  1996 
by  the  Debt  Collection  Improvement  Act 
(Pub.  L.  104-134,  section  31001(s);  110 
Stat.  1321-373),  provides  that  each 
Federal  agency  must  adjust  for  inflation 
any  civil  monetary  penalties  covered  by 
the  Act  that  are  assessed  in  connection 
with  violations  that  are  incurred  under 
those  statutes  that  the  agency 
administers.  To  this  end,  pursuant  to 
the  Act,  as  amended  by  the  Debt 
Collection  Improvement  Act,  the 
responsible  Federal  agency  was 
required,  by  October  23,  1996,  toniake 
an  initial  inflationary  adjustment  to  any 
civil  monetary  penalty  covered  by  the 
Act;  and  each  agency  was  then  required 
to  make  these  necessary  inflationary 
adjustments  at  least  once  every  4  years 
thereafter. 

The  Act  expressly  exempts  &x>m  its 
coverage  any  penalties  that  Customs 
may  assess  for  violations  that  are 
inciured  imder  any  provision  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1202  et  seq.).  However,  Customs 
does  administer  two  statutes  that  are 
subject  to  the  Act;  and  the  penalties  that 
Customs  may  assess  for  violations  of 
these  statutes  have  not  previously  been 
adjusted  for  inflation  as  required  by  the 
Act. 
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Specifically,  the  two  statutes 
administered  by  Customs  that  are 
subject  to  the  Act  are  46  U.S.C.  App. 
289  and  46  U.S.C.  App.  316(a).  Section 
289  prohibits  foreign  vessels  from 
transporting  passengers  between  ports 
or  places  in  the  United  States;  the 
penahy  assessed  under  46  U.S.C.  App. 
289  is  $200  for  every  passenger 
transported  in  violation  of  the  statute 
(§  4.80(b)(2),  Customs  Regulations  (19 
CFR  4.80(b)(2))).  Section  316(a) 
prohibits  certain  vessels  from  towing 
any  vessel,  other  than  a  vessel  in 
distress,  between  ports  or  places  in  the 
United  States  embraced  within  the 
coastwise  laws:  the  penalties  assessed 
for  violations  of  46  U.S.C.  App.  316(a) 
are  a  minimum  of  $250  to  a  maximum 
of  $1,000  per  violation,  plus  $50  per  ton 
on  the  measurement  of  every  vessel 
towed  in  violation  of  the  statute  (§4.92, 
Customs  Regulations  (19  CFR  4.92)). 

Section  5  of  the  Act  (28  U.S.C.  2461 
note,  section  5)  provides  that  civil 
monetary  penalties  must  be  adjusted 
based  upon  the  cost  of  living,  either  by 
increasing  the  maximum  civil  monetary 
penalty  or  by  increasing  the  range  of 
minimum  and  maximum  penalties  for 
each  civil  monetary  penalty,  as 
appropriate.  Any  increase  determined 
under  section  5  of  the  Act  is  to  be 
rounded  to  the  nearest  multiple  of  $10 
in  the  case  of  penalties  less  than  or 
equal  to  $100,  and  muhiples  of  $100  in 
the  case  of  penalties  greater  than  $100 
or  less  than  or  equal  to  $1,000. 

In  calculating  the  specific  amount  of 
the  adjustment  to  any  civil  monetary 
penalty  covered  by  the  Act.  section  5 
required  that  the  first  such  adjustment, 
which  was  to  be  made  by  October  23, 
1996,  could  not  exceed  10  percent  of  the 
penalty.  Thereafter,  in  determining  the 
proper  adjustment  to  any  civil  monetary 
penalty  covered  by  the  Act,  section  5 
provides  for  a  cost-of-living  adjustment 
"  that  would  be  determined  based  on  the 
percentage  by  which  the  Consumer 
Price  Index  (CPI)  for  the  month  of  June 
of  the  calendar  year  preceding  the 
adjustment  exceeds  the  CPI  for  the 
month  of  June  of  the  calendar  year  in 
which  the  amount  of  such  civil 
monetary  penalty  was  last  set  or 
adjusted  pursuant  to  law. 

Hence,  consistent  with  the  provisions 
of  Section  5  of  the  Act,  as  described,  the 
civil  penalty  for  violating  46  U.S.C. 
App.  289  is  adjusted  to  $300  for  every 
passenger  transported  in  violation  of  the 
statute;  and  the  civil  penalties  for 
violating  46  U.S.C.  App.  316(a)  are 
adjusted  to  a  minimum  of  $350  and  a 
maximum  of  $1 ,100,  plus  $60  per  ton  on 
the  measurement  of  every  vessel  towed 
in  violation  of  the  statute. 


Accordingly,  this  document  amends 
§§  4.80  and  4.92  of  the  Customs 
Regulations  (19  CFR  4.80  and  4.92)  in 
order  to  make  the  necessary  inflation- 
induced  adjustments  to  the  penalties 
assessed  for  violations  that  are  incurred 
under  46  U.S.C.  App.  2,89  and  46  U.S.C. 
App.  316(a),  as  mandated  by  the  Act. 
Furthermore,  the  specific  authority 
citations  for  §§4.80  and  4.92  are  revised 
to  add  a  reference  to  the  codification  of 
the  Act  at  28  U.S.C.  2461  note. 

Administrative  Procedure  Act,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

This  final  rule  merely  brings  the 
Customs  Regulations  into  conformance 
with  the  requirements  of  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990,  as  amended.  As  such,  pursuant 
toSU.S.C.  553(b)(B)ofthe 
Administrative  Procedure  Act  (APA), 
prior  notice  and  public  procedure  are 
unnecessary  in  this  case,  and,  pursuant 
to  5  U.S.C.  553(d)(3)  of  the  APA,  a 
delayed  effective  date  is  not  required. 
Since  this  document  is  not  subject  to  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Nor  do  these  amendments  meet 
the  criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

List  of  Subjects  in  19  CFR  Part  4 

Administrative  practice  and 
procediu-e.  Coastal  zone.  Inspection. 
Passenger  vessels.  Penalties,  Reporting 
and  recordkeeping  requirements. 
Vessels. 

Amendments  to  the  Regulations 

Part  4.  Customs  Regulations  (19  CFR 
part  4).  is  amended  as  set  forth  below: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  citation  for 
part  4  continues,  and  the  specific 
authority  citations  for  §§  4.80  and  4.92 
are  revised,  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 
1431.  1433.  1624;  46  U.S.C.  App.  3.  91; 
•  •  *  *  • 

Section  4.80  also  issued  under  28  U.S.C. 
2461  note;  46  U.S.C.  12106;  46  U.S.C.  App. 
251.289.319,802,808,883.883-1; 
***** 

Section  4.92  also  issued  under  28  U.S.C. 
2461  note;  46  U.S.C.  App.  316(a); 


2.  Section  4.80  is  amended  by  revising 
paragraph  (b)(2)  to  read  as  follows: 


§  4.80    Vessels  entttled  to  engage  in 
coastwise  trade. 

***** 

{\}). Penalties  for  violating  coastwise 
laws.  *   *   * 

(2)  The  penalty  imposed  for  the 
unlawful  transportation  of  passengers 
between  coastwise  points  is  $300  for 
each  passenger  so  transported  and 
landed  (46  U.S.C.  App.  289,  as  adjusted 
by  the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990). 
***** 

3.  Section  4.92  is  amended  by  revising 
its  second  sentence  to  read  as  follows: 

§4.92    Towing. 

*   *   *  The  penalties  for  violation  of 
this  provision  are  a  fine  of  from  $350  to 
$1100  against  the  owner  or  master  of  the 
towing  vessel  and  a  further  penalty 
against  the  towing  vessel  of  $60  per  ton 
of  the  towed  vessel  (46  U.S.C.  App. 
316(a),  as  adjusted  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990). 

Robert  C.  Bonner,  , 

Commissioner  of  Customs. 

Approved:  February  ^5.  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  03-6754  Filed  3-20-03:  8:45  am) 
BHJJNOCOOE  4S20-09-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  10 

[1.0.03— 15] 
RIN  1515-AD20 

Trade  Benefits  Under  the  African 
Growth  and  Opportunity  Act 

agency:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Interim  regulations;  solicitation 
of  comments. 

summary:  This  document  sets  forth 
interim  amendments  to  those  provisions 
of  the  Customs  Regulations  that 
implement  the  trade  benefits  for  sub- 
Saharan  African  countries  contained  in 
the  African  Growth  and  Opportunity 
Act  (the  AGOA).  The  interim  regulatory 
amendments  involve  the  textile  and 
apparel  provisions  of  the  AGOA  and  in 
part  reflect  changes  made  to  those 
statutory  provisions  by  section  3108  of 
the  Trade  Act  of  2002.  The  specific 
statutory  changes  addressed  in  this 
document  involve  the  amendment  of 
several  provisions  to  clarify  the  status  of 
apparel  articles  assembled  from  knit-to- 
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shape  components,  the  inclusion  of  a 
specific  reference  to  apparel  articles 
formed  on  seamless  knitting  machines, 
a  change  of  the  wool  fiber  diameter 
specified  in  one  provision,  and  the 
addition  of  a  new  provision  to  cover 
additional  production  scenarios 
involving  the  United  States  arid  AGOA 
beneficiary  countries.  This  document 
also  includes  a  number  of  other  changes 
to  the  AGOA  implementing  regulations 
to  clarify  a  number  of  issues  that  arose 
after  their  original  publication. 

DATES:  Interim  rule  effective  March  21, 
2003;  comments  must  be  submitted  by 
May  20,  2003. 

ADDRESSES:  Written  comments  are  to  be 
addressed  to  the  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings, 
Attention:  Regulations  Branch,  1300 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20229.  Submitted  comments  may  be 
inspected  at  U.S.  Customs  Service,  799 
9th  Street  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Operational  issues:  Robert  Abels,  Office 
of  Field  Operations  (202-927-1959). 
Legal  issues:  Cynthia  Reese,  Office  of 
Regulations  and  Rulings  (202-572- 
8790). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  African  Growth  and  Opportunity 
Act 

The  African  Grov^rth  and  Opportunity 
Act  (the  AGOA.  Title  I  of  Public  Law 
106-200,  114  Stat.  251)  authorizes  the 
President  to  extend  certain  trade 
benefits  to  designated  countries  in  sub- 
Saharan  Africa.  Section  112  of  the 
AGOA.  codified  at  19  U.S.C.  3721. 
provides  for  the  preferential  treatment 
of  certain  textile  and  apparel  articles 
from  designated  beneficiary  countries. 
The  provisions  of  section  112  of  the 
AGOA  are  reflected  for  tariff  purposes 
in  Subchapter  XIX,  Chapter  98, 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

Sections  10.211  through  10.217  of  the 
Customs  Regulations  (19  CFR  10.211 
through  10.217)  set  forth  the  legal 
requirements  and  procediu^s  that  apply 
for  purposes  of  obtaining  preferential 
treatment  on  textile  and  apparel  articles 
pursuant  to  section  112  of  the  AGOA. 
Those  regulations  were  adopted  on  an 
interim  basis  in  T.D.  00-67,  published 
in  the  Federal  Register  (65  FR  59668)  on 
October  5.  2000.  and  took  effect  on 
October  1,  2000.  Action  to  adopt  those 
interim  regulations  as  a  final  rule  was 
withheld  pending  anticipated  action  on 
the  part  of  Congress  to  amend  the 
underlying  statutory  provisions. 


Trade  Act  of  2002  Amendments 

On  August  6,  2002.  the  President 
signed  into  law  the  Trade  Act  of  2002 
(the  "Act"),  Public  Law  107-210. 116 
Stat.  933.  Sections  3108(a)  and  (b)  of  the 
Act  amended  section  112(b)  of  the 
AGOA  (19  U.S.C.  3721(b))  which 
specifies  the  textile  and  apparel  articles 
to  which  preferential  treatment  applies 
under  the  AGOA.  The  amendments 
made  by  section  3108(a)  of  the  Act  to 
section  1 1 2(b)  of  the  AGOA  were  as 
follows: 

1.  The  article  description  in  the 
introductory  text  of  paragraph  (b)(1)  was 
amended  to  refer  to  apparel  articles 
"sewn  or  otherwise"  assembled  and  to 
include  a  reference  to  articles  assembled 
"from  components  knit-to-shape."  The 
amended  statutory  text  reads  as  follows: 

Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary  sub- 
Saharan  African  countries  from  fabrics 
wholly  formed  and  cut,  or  from  components 
knit-to-shape,  in  the  United  Slates  from  yarns 
wholly  formed  in  the  United  States, 
(including  fabrics  not  formed  from  yarns,  if 
such  fabrics  are  classiflable  under  heading 
5602  or  5603  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  and  are  wholly 

formed  and  cut  in  the  United  States)  that  are 

*   It   * 

2.  The  article  description  in  paragraph 
(b)(2)  was  reorganized  in  order  to 
accommodate  the  addition  of  references 
to  apparel  articles  "sewn  or  otherwise" 
assembled  and  to  apparel  articles 
assembled  "from  components  knit-to- 
shape  in  the  United  States  from  yams 
wholly  formed  in  the  United  States." 
The  amended  statutory  text  reads  as 
follows: 

Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary  sub- 
Saharan  African  countries  with  thread 
formed  in  the  United  States  from  fabrics 
wholly  formed  in  the  United  States  and  cut 
in  one  or  more  beneficiary  sub-Saharan 
Aft-ican  countries  from  yarns  wholly  formed 
in  the  United  States,  or  from  components 
knit-to-shape  in  the  United  States  from  yarns 
wholly  formed  in  the  United  States,  or  both 
(including  fabrics  not  formed  from  yams,  if 
such  fabrics  are  classifiable  under  heading 
5602  or  5603  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  and  are  wholly 
formed  in  the  United  States). 

3.  The  article  description  in  the 
introductory  text  of  paragraph  (b)(3)  was 
amended  by  removing  the  words  "and 
cut"  after  "wholly  formed"  within  the 
parenthetical  phrase,  by  adding  a 
reference  to  articles  assembled  "from 
components  knit-to-shape  in  one  or 
more  beneficiary  sub-S^aran  African 
coimtries  from  yams  originating  either 
in  the  United  States  or  one  or  more 
beneficiary  sub-Saharan  African 
cotmtries,"  and  by  adding  a  reference  to    . 


"apparel  articles  wholly  formed  on 
seamless  knitting  machines  in  a 
beneficiary  sub-Saharan  African  country 
from  yams  originating  either  in  the 
United  States  or  one  or  more  beneficiary 
sub-Saharan  African  countries."  The 
amended  statutory  text  reads  as 
follows: 

Apparel  articles  wholly  assembledln  one 
or  more  beneficiary  sub-Saharan  African 
countries  from  fabric  wholly  formed  in  one 
or  more  beneficiary  sub-Saharan  African 
countries  from  yarns  originating  either  in  the 
United  States  or  one  or  more  beneficiary  sub- 
Saharan  African  countries  (including  fabrics 
not  formed  from  yarns,  if  such- fabrics  are  . 
classified  under  heading  5602  or  5603  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States  and  are  wholly  formed  in  one  or  more 
beneficiar>'  sub-Saharan  African  countries), 
or  from  components  knit-to-shape  in  one  or 
more  beneficiary  sub-Saharan  African 
countries  from  yams  originating  either  in  the. 
United  States  or  one  or  more  beneficiary  sub- 
Saharan  African  countries,  or  apparel  articles 
wholly  formed  on  seamless  knitting 
machines  in  a  beneficiary  sub-Saharan 
African  country  from  yarns  originating  either 
in  the  United  States  or  one  or  more 
beneficiary  sub-Saharan  African  countries, 
subject  to  the  following: 

4.  The  article  description  in  paragraph 
(b)(3)(B)(i),  which  sets  forth  a  special 
rule  for  lesser  developed  beneficiary 
sub-Saharan  African  countries,  was 
amended  to  refer  to  preferential 
treatment  "under  this  paragraph,"  to 
refer  to  apparel  articles  wholly 
assembled  "or  knit-to-shape  and  wholly 
assembled,  or  both,"  and  to  refer  to 
preferential  treatment  regardless  of  the 
country  of  origin  of  the  fabric  "or  the 
yam."  The  amended  statutory  text  reads 
as  follows: 

Subject  to  subparagraph  (A),  preferential 
treatment  under  this  paragraph  shall  be 
extended  through  September  30.  2004,  for 
apparel  articles  wholly  assembled,  or  knit-to- 
shape  and  wholly  assembled,  or  both,  in  one 
pr  more  lesser  developed  beneficiary  sub- 
Saharan  African  countries  regardless  of  the 
country  of  origin  of  the  fabric  or  the  yam 
used  to  malce  such  articles. 

5.  The  definition  of  "lesser  developed 
beneficiary  sub-Saharan  African 
country"  in  paragraph  (b)(3)(B)(ii)  was 
amended  by  replacing  the  reference  to 
the  World  Bank  with  a  reference  to  the 
International  Bank  for  Reconstruction 
and  Development  and  by  the  addition  of 
separate  subparagraph  references  to 
Botswana  and  Namibia.  The  latter 
amendment  in  effect  removes  those  two 
countries  from  the  maximum  per  capita 
gross  national  product  standard  that 
applies  to  other  countries  covered  by 
the  definition.  Neither  of  these  changes 
affects  the  AGOA  implementing 
regulations. 
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6.  In  paragraph  (b)(4)(B).  the  reference 
to  wool  measuring  "18.5"  microns  in 
diameter  or  finer  was  amended  to  read 
"21.5"  microns  in  diameter  or  finer. 

7.  Finally,  a  new  paragraph  (b)(7)  was 
added  to  cover  hybrid  operations,  that 
is.  combinations  of  various  production 
scenarios  described  in  other  paragraphs 
under  section  112(b).  This  new 
provision  reads  as  follows: 

Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary  sub- 
Saharan  African  countries  with  thread 
formed  in  the  United  States  from  components 
cut  in  the  United  States  and  one  or  more 
beneficiary  sub-Saharan  African  countries 
from  fabric  wholly  formed  in  the  United 
States  from  yams  wholly  formed  in  the 
United  States,  or  from  components  knit-to- 
shape  in  the  United  States  and  one  or  more 
beneficiary  sub-Saharan  African  countries 
from  yarns  >vholly  formed  in  the  United 
3lates,  or  both  (including  fabrics  not  formed 
from  yams,  if  such  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States). 

Section  3108(b)  of  the  Act  amended 
section  112(b)  of  the  AGOA  by 
increasing  the  applicable  percentage 
used  for  determining  the  quantitative 
limits  that  apply  to  apparel  articles 
entitled  to  preferential  treatment  under 
paragraph  (b)(3).  This  change  does  not 
affect  the  AGOA  implementing 
regulations. 

On  November  13.  2002,  the  President 
signed  Proclamation  7626  (published  in 
the  Federal  Register  at  67  FR  69459  on 
November  18,  2002)  which,  among  other 
things,  in  Annex  11  sets  forth 
modifications  to  the  HTSUS  to 
implement  the  changes  to  section  112(b) 
of  the  AGOA  made  by  section  3108  of 
the  Act.  The  Proclamation  provides  that 
the  HTSUS  modifications  that 
implement  the  changes  made  by  section 
3108(a)  of  the  Act  are  effective  with 
respect  to  eligible  articles  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  August  6, 
2002.  The  Proclamation  further  provides 
that  the  HTSUS  modifications  that 
implement  the  change  to  the  applicable 
quantitative  limit  percentage  made  by 
section  3108(b)  of  the  Act  are  effective 
with  respect  to  eligible  articles  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  October  1, 
2002. 

Changes  to  the  Interim  Regulatory  Texts 

As  a  consequence  of  the  statutory 
changes  described  above  and  as  a  result 
of  the  modifications  to  the  HTSUS  made 
by  Proclamation  7626,  the  interim 
AGOA  implementing  regulations 
published  in  T.D.  00-67  no  longer  fully 
reflect  the  current  state  of  the  law.  In 


addition,  following  publication  of  those 
interim  regulations,  a  number  of  other 
issues  came  to  the  attention  of  Customs 
that  warrant  clarification  in  the  AGOA 
implementing  regulations.  Accordingly, 
this  document  sets  forth  interim 
amendments  to  the  AGOA 
implementing  regulations,  with 
provision  for  public  comment  on  those 
changes,  to  reflect  the  amendments  to 
the  statute  mentioned  above  and  to 
clarify  or  otherwise  improve  those 
previously  published  regulations.  It  is 
the  intention  of  Customs,  after  the  close 
of  the  public  comment  period 
prescribed  in  this  document,  to  publish 
one  document  that  (1)  addresses  both 
the  comments  submitted  on  the  interim 
regulations  published  in  T.D.  00-67  and 
the  comments  submitted  on  the  interim 
regulations  set  forth  in  this  document 
and  (2)  adopts,  as  a  final  rule,  the  AGOA 
implementing  regulations  contained  in 
the  two  interim  rule  documents  with     • 
any  additional  changes  as  may  be 
appropriate  based  on  issues  raised  in 
the  submitted  public  comments.  The 
interim  regulatory  changes  contained  in 
this  document  are  discussed  below. 

Amendments  To  Reflect  the  Statutory 
Changes 

The  interim  regulatory  amendments 
set  forth  in  this  document  that  are  in 
response  to  the  statutory  changes  made 
to  section  112(b)  of  the  AGOA  by 
section  3108  of  the  Act  are  as  follows: 

l.In§10.212,a  new  definition 
covering  knit-to-shape  components  is 
added  to  reflect  the  inclusion  of 
references  to  "components  knit-to- 
shape"  in  paragraphs  (b)(1).  {b)(2). 
(b)(3),  and  (b)(7)  of  the  statute.  Also,  as 
a  consequence  of  the  addition  of  this 
new  definition,  the  interim  definition  of 
"knit-to-shape"  is  recast  as  a  definition 
covering  knit-to-shape  articles  but 
without  any  other  change  to  the 
wording  of  the  definition. 

2.  In  §  10.212,  a  new  definition  of 
"wholly  formed  on  seamless  knitting 
machines"  is  added  to  clarify  the 
meaning  of  this  expression  as  used  in 
the  amended  text  of  paragraph  (b)(3)  of 
the  statute  (§  10.213(a)(4)  of  the 
regulatory  texts). 

3.  In  §  10.213,  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  conform  to  the 
amendment  of  the  product  description 
in  the  introductory  text  of  paragraph 
(b)(1)  of  the  statute. 

4.  In  §  10.213.  paragraph  (a)(3)  is 
revised  to  conform  to  the  amendment  of 
the  product  description  in  paragraph 
(b)(2)  of  the  statute. 

5.  In  §  10.213.  paragraph  (a)(4)  is 
revised  to  conform  to  the  amendment  of 
the  product  description  in  the 


introductory  text  of  paragraph  (b)(3)  of 
the  statute. 

6.  In  §  10.213.  paragraph  (a)(5)  is 
revised  to  conform  to  the  amendment  of 
the  product  description  that  applies  to 
lesser  developed  beneficiary  countries 
in  paragraph  (b)(3)(B)(i)  of  the  statute. 

7.  hi  §  10.213.  the  reference  to  "18.5" 
microns  in  paragraph  (a)(7)  is  changed 
to  read  "21.5"  microns  to  reflect  the 
amendment  made  to  paragraph  (b)(4)(B) 
of  the  statute. 

8.  hi  §  10.213.  a  new  paragraph  (a)(ll) 
is  added  to  cover  the  hybrid  operations 
described  in  new  paragraph  (b)(7)  of  the 
statute. 

9.  Finally,  the  preference  group 
descriptions  on  the  Certificate  of  Origin 
set  forth  under  paragraph  (b)  of  §  10.214 
are  revised  to  reflect  the  amended 
product  descriptions  in  the  statute  and 
to  include  a  reference  to  articles  covered 
by  new  paragraph  Cb)(7)  of  the  statute 
and  paragraph  (a)(ll)  of  §10.213. 

Other  Amendments 

In  addition  to  the  regulatory 
amendments  described  above  that  result 
fi-om  the  changes  made  to  section  112(b) 
of  the  AGOA  by  section  3108  of  the  Act. 
Customs  has  included  in  this  dociunent 
a  number  of  other  changes  to  the  interim 
regulations  published  in  T.D.  00-67. 
These  additional  changes,  which  are 
intended  to  clarify  or  otherwise  improve 
the  interim  regulatory  texts,  are  as 
follows: 

1.  In  the  definition  of  "wholly 
formed"  as  it  relates  to  yam  in  the 
interim  regulations.  Customs  failed  to 
provide  for  textile  strip  of  headings 
5404  and  5405.  HTSUS.  Textile  strip  of 
headings  5404  and  5405.  HTSUS.  may 
be  formed  by  extrusion,  similar  to  the 
formation  of  filaments,  or  may  be 
formed  by  slitting  plastic  film  or  sheet. 
With  regard  to  what  may  be  considered 
to  be  a  yam.  Customs  notes  that  "yam" 
is  defined  in  the  Dictionary  of  Fiber  &■ 
Textile  Technology  (KoSa.  1999),  at  222. 
as  follows:  "A  generic  term  for  a 
continuous  strand  of  textile  fibers, 
filaments,  or  material  in  a  form  suitable 
for  knitting,  weaving,  or  otherwise 
intertwining  to  form  a  textile  fabric. 
Yam  occurs  in  the  following  forms:  (1) 
A  number  of  fibers  twisted  together 
(spun  yam).  (2)  a  number  of  filaments 
laid  together  without  twist  (a  zero-twist 
yam),  (3)  a  number  of  filaments  laid 
togeAer  with  a  degree  of  twist,  (4)  a 
single  filament  with  or  without  twist  (a 
monofilament),  or  (5)  a  narrow  strip  of 
material,  such  as  paper,  plastic  film,  or 
metal  foil,  with  or  without  twist, 
intended  for  use  in  a  textile 
construction."  The  identical  definition 
is  found  in  Dictionary  of  Fiber  &  Textile 
Technology  (Hoechst  Celanese.  1990)  at 
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181.  There  is  nothing  to  indicate  that 
Congress  intended  textile  strip  to  be 
excluded  ft-om  use  in  the  AGOA,  and 
Customs  believes  the  term  "yam"  may 
be  understood  to  include  that  type  of 
material.  Accordingly,  this  document 
revises  the  §  10.212  definition  of 
"wholly  formed"  as  it  relates  to  yam  to 
include  a  reference  to  textile  strip.  In 
addition,  this  document  divides  that 
definition  of  "wholly  formed"  into  two 
definitions,  one  with  reference  to 
wholly  formed  fabrics  and  the  other 
with  reference  to  wholly  formed  yams 
(and  the  latter  definition  is  further 
corrected  by  removing  the  words  "and 
thread"  to  reflect  the  fact  that  the  statute 
and  regulations  do  not  use  the  word 
"wholly"  in  the  context  of  thread 
formation);  Customs  believes  that  this 
approach  will  better  clarify  that  there 
a^  distinct  contexts  in  which  "wholly 
formed"  is  used  in  the  statute  and 
regulations,  which  now  also  include  the 
new  seamless  knitting  machine  context 
referred  to  above.  Finally,  at  the  end  of 
the  "wholly  formed  fabrics"  definition, 
the  words  "in  a  single  country"  are 
replaced  by  "in  the  United  States  or  in 
one  or  more  beneficiary  countries"  in 
order  to  reflect  the  fact  that  fabric  may 
be  wholly  formed  in  more  than  one 
beneficiary  coimtry  in  the  case  of 
articles  covered  by  section  112(b)(3)  of 
the  AGOA  and  §  10.213(a)(4)  of  the 
regulatory  texts. 

2.  As  noted  above,  quantitative  limits 
apply  for  preferential  treatment 
purposes  in  the  case  of  articles  covered 
by  section  112(b)(3)  of  the  AGOA  which 
is  reflected  in  §  10.213(a)(4)  and  (5)  of 
the  regulatory  texts.  Those  quantitative 
limit  provisions  are  set  forth  in  U.S. 
Note  2  to  Subchapter  XIX  of  Chapter  98, 
HTSUS.  which  requires  the  Committee 
for  the  Implementation  of  Textile 
Agreements  to  publish  in  the  Federal 
Register  the  applicable  aggregate 
quantity  of  imports  allowed  for  each  12- 
month  period.  Customs  believes  that  it 
would  be  helpful  for  a  reader  of  the 
regidatory  texts  to  know  that  those 
quantitative  limits  apply  to  the  subject 
products.  Accordingly,  revised 
paragraphs  (a)(4)  and  (a)(5)  of  §  10.213 
as  set  forth  in  this  document  also 
include  appropriate  references  to  the 
quantitative  limit  provisions  of  U.S. 
Note  2  to  Subchapter  XIX  of  Chapter  98, 
HTSUS. 

3.  Section  112(b)(5)(A)  of  the  AGOA, 
which  is  reflected  in  §  10.213(a)(8)  of 
the  regulatory  texts,  covers  apparel 
articles  that  are  constructed  of  either 
fabrics  or  yams  that  are  considered  to  be 
in  "short  supply"  for  purposes  of  Aimex 
401  of  the  NAFTA  (that  is.  the  fabrics 

or  yams  are  not  required  to  be 
originating  within  the  meaning  of  the 


NAFTA,  if  those  fabrics  or  yams 
undergo  the  specified  tariff  shift  for  that 
article  and  that  article  meets  all  other 
applicable  requirements  for  an 
originating  good).  For  example,  sweaters 
of  wool  classified  under  subheading 
6110.11.00  of  the  HTSUS  that  are  knit 
to  shape  in  a  NAFTA  country  from  40 
percent  non-originating  silk  yam  and  60 
percent  originating  wool  yam  may 
qualify  as  originating  goods  because  a 
tariff  shift  trom  silk  yam  is  allowed  by 
the  applicable  tariff  shift  rule,  but 
sweaters  knit  to  shape  from  40  peteent 
originating  silk  yam  and  60  percent 
non-originating  wool  yam  will  not 
qualify  as  originating  goods  because  the 
non-originating  wool  yam  is  classified 
under  a  heading  (5106)  from  which  a 
tariff  shift  is  not  allowed.  Customs  notes 
that  the  corresponding  HTSUS 
provision  (subheading  9819.11.21) 
contains  a  more  explanatory  description 
of  the  Annex  401  short  supply  rule;  the 
regulatory  text  is  revised  in  this 
document  to  conform  to  the  approach 
used  in  the  HTSUS  provision.  Customs 
further  notes  that  the  same  short  supply 
language  appears  within  the  textile 
provisions  of  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act 
(the  CBTPA)  and  the  Andean  Trade 
Promotion  and  Drug  Eradication  Act 
(the  ATPDEA),  and  in  those  contexts  the 
short  supply  provision  can  only  be 
interpreted  to  not  apply  to  brassieres 
classifiable  under  subheading  6212.10 
of  the  HTSUS  because  applying  it 
would  render  ibeaningless  the  extensive 
provisions  on  brassieres  in  those  Acts. 
Consequently,  Customs  has  decided  that 
the  short  supply  provision  does  not 
apply  to  (irassieres  under  the  CBTPA 
and  ATPDEA  and  that  the  same 
interpretation  must  apply  for  purposes 
of  the  AGOA.  Customs  notes  in  this 
regard  that  the  NAFTA  Annex  401  rule 
for  articles  classified  in  subheading 
6212.10  of  the  HTSUS  requires  only  the 
performance  of  certain  specified 
production  processes  (that  is.  "both  cut 
(or  knit  to  shape)  and  sewn  or  otherwise 
assembled  in  die  territory  of  one  or 
more  of  the  NAFTA  parties")  and 
includes  no  requirements  regarding  the 
source  of  the  fabrics  or  yams.  There  is 
little  logic  in  applying  the  short  supply 
provision  to  a  product  where  the 
NAFTA  rule  makes  no  mention  of 
excluded  materials.  Thus,  Customs 
believes  that  brassieres  of  subheading 
6212.10,  HTSUS.  are  not  covered  by 
section  112(b)(5)(A)  of  the  AGOA  and 
§  10.213(a)(8)  of  the  regidations.  The 
revised  text  of  §  10.213(a)(8)  set  forth  in 
this  document  therefore  also  includes 
appropriate  exclusionary  language  to 
reflect  this  interpretation. 


4.  With  reference  to  the  findings, 
trimmings  and  interlinings  provisions 
under  §  10.213(b)(1).  Customs  believes 
that  it  would  be  useful  to  specify  in  the 
regulatory  texts  an  appropriate  basis  for 
determining  the  "cost"  of  the 
components  and  the  "value"  of  the 
findings  and  trimmings  and  interlinings. 
Customs  further  believes  that  the 
standard  should  be  based  on  the 
regulations  that  apply  to  components 
and  materials  under  subheading 
9802.00.80.  HTSUS  (in  particular,  19 
CFR  10.17),  and  under  the  GSP  (in 
particular,  19  CFR  10.177(c)). 
Accordingly,  this  document  adds  a  new 
subparagraph  (2)  to  §  10.213(b)  to 
address  this  point  and  redesignates 
former  subparagraph  (2)  of  the  interim 
regulatory  texts  as  subparagraph  (3). 

5.  In  addition  to  the  modification  of 
the  preference  group  descriptions  on  the 
Textile  Certificate  of  Origin  set  forth 
under  §  10.214(b)  as  discussed  above, 
the  format  of  the  Certificate  is  modified 
and  some  of  the  blocks  are  moVed  and 
renumbered,  solely  for  purposes  of 
clarity.  The  instructions  for  completion 
of  the  Certificate  in  paragraph  (c)  of 

§  10.214  are  also  revised  to  reflect  the 
changes  made  to  the  Certificate  and  to 
provide  additional  clarification 
regarding  its  completion,  including 
provision  for  signatiue  by  an  exporter's 
authorized  agent  having  knowledge  of 
the  relevant  facts. 

6.  In  the  case  of  articles  described  in 
§  10.213(a)(1),  interim  §  10.215(a) 
provided  for  the  inclusion  of  the  symbol 
"D"  as  a  prefix  to  the  applicable  Chapter 
98,  HTSUS,  subheading  (that  is 
subheading  9802.00.80)  as  the  means  for 
making  the  required  written  declaration 
on  the  entry  documentation.  This 
procedure  was  adopted  because, 
contrary  to  the  case  of  the  other  articles 
described  in  §  10.213(a),  no  unique 
HTSUS  subheading  had  been  identified 
for  the  articles  covered  by  §  10.213(a)(1) 
when  the  interim  regulations  were 
published.  A  unique  HTSUS 
subheading  now  exists  for  those  articles 
(that  is.  subheading  9802.00.8042). 
Accordingly.  §  10.215(a)  is  revised  in 
this  document  to  prescribe  the  same 
entry  documentation  declaration 
procedure  for  all  articles  described  in 

§  10.213,  that  is.  inclusion  of  the  HTSUS 
Chapter  98  subheading  under  which  the 
article  is  classified. 

7.  hi  §  10.216(b)(4)(ii).  the  cross- 
reference  to  "§  10.214(c)(14)"  is  changed 
to  read  "§  10.214(c)(15)"  to  reflect  the 
addition  of  the  provision  regarding 
signature  by  the  exporter  or  the 
exporter's  authorized  agent. 

8.  Finally,  in  §  10.217(a)(2)  and  (a)(3), 
the  words  "in  a  beneficiary  country"  are 
removed  in  recognition  of  the  fact  that 
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verification  of  documentation  and  other 
information  regarding  country  of  origin 
and  verification  of  evidence  regarding 
the  use  of  U.S.  materials  might  take 
place  outside  a  beneficiary  country,  for 
example,  within  the  United  States. 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.5  of 
the  Treasury  Department  Regulations 
(31  CFR  1.5),  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service,  799  9th 
Street,  NW.,  Washington,  DC. 
Arrangements  to  inspect  submitted 
comments  should  be  made  in  advance 
by  calling  Mr.  Joseph  Clark  at  (202)  572- 
8768. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements  and  the 
Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(b)(B),  Customs  has  determined  that 
prior  public  notice  and  comment 
procedures  on  these  regulations  are 
unnecessary  and  contrary  to  the  public 
interest.  The  regulatory  changes  provide 
trade  benefits  to  the  importing  public,  in 
some  cases  implement  direct  statutory 
mandates,  and  are  necessary  to  carry  out 
the  preferential  treatment  and  United 
States  tariff  changes  proclaimed  by  the 
President  under  the  African  Growth  and 
Opportunity  Act.  For  the  same  reasons, 
pursuant  to  the  provisions  of  5  U.S.C. 
553(d)(1)  and  (3),  Customs  finds  that 
there  is  good  cause  for  dispensing  with 
a  delayed  effective  date.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  interim  regulations,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  interim  rule,  has 
previously  been  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 


et  seq.)  under  OMB  control  number 
1515-0224. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  persoimel  from  other 
offices  participated  in  its  development. 

List  of  Subfects  in  19  CFR  Part  10 

Assembly,  Bonds,  Customs  duties  and 
inspection.  Exports.  Imports.  Preference 
programs.  Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  part  10  of  the  Customs 
Regulations  (19  CFR  part  10)  is 
amended  as  set  forth  below. 

PART  10-ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  authority  citation  for  part  10 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66.  1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321,  1481,  1484. 
1498,  1508,  1623,  1624,  3314: 
*  •  •  •  • 

Sections  10.211  through  10.217  also  issued 
under  19  U.S.C.  3721: 
«  •         •  *  * 

2.  In  §  10.212,  the  definition  of  "knit- 
to-shape"  and  the  definition  of  "wholly 
formed"  are  removed  and  new 
definitions  of  "knit-to-shape  articles" 
and  "knit-to-shape  components"  and 
"wholly  formed  fabrics"  and  "wholly 
formed  on  seamless  knitting  machines" 
and  "wholly  formed  yams"  are  added  in 
appropriate  alphabetical  order  to  read  as 
follows: 

§10.212    Definitions. 

***** 

Knit-to-shape  articles.  "Knit-to- 
shape,"  when  used  with  reference  to 
sweaters  or  other  apparel  articles,  means 
any  apparel  article  of  which  50  percent 
or  more  of  the  exterior  surface  area  is 
formed  by  major  parts  that  have  been 
knitted  or  crocheted  directly  to  the 
shape  used  in  the  apparel  article,  with 
no  consideration  being  given  to  patch 
pockets,  appliques,  or  the  like.  Minor 
cutting,  trimming,  or  sewing  of  those 
major  parts  will  not  affect  the 
determination  of  whether  an  apparel 
article  is  "knit-to-shape." 

Knit-to-shape  components.  "Knit-to- 
shape."  when  used  with  reference  to 


textile  components,  means  components 
that  are  knitted  or  crocheted  from  a  yam 
directly  to  a  specific  shape  containing  a 
self-start  edge.  Minor  cutting  or 
trimming  will  not  affect  the 
determination  of  whether  a  component 
is  "knit-to-shape." 
***** 

Wholly  formed  fabrics.  "Wholly 
formed."  when  used  with  reference  to 
fabric(s).  means  that  all  of  the 
production  processes,  starting  with 
polymers,  fibers,  filaments,  textile 
strips,  yams,  twine,  cordage,  rope,  or 
strips  of  fabric  and  ending  with  a  fabric 
by  a  weaving,  knitting,  needling,  tufting, 
felting,  entangling  or  other  process,  took 
place  in  the  United  States  or  in  one  or 
more  beneficiary  countries. 

Wholly  formed  on  seamless  knitting 
machines.  "Wholly  formed  on  seamless 
knitting  machines."  when  used  to 
describe  apparel  articles,  has  reference 
to  a  process  that  created  a  knit-to-shape 
apparel  article  by  feeding  yam(s)  into  a 
knitting  machine  to  result  in  that  article. 
When  taken  from  the  knitting  machine, 
an  apparel  article  created  by  this 
process  either  is  in  its  final  form  di 
requires  only  minor  cutting  or  trimming 
or  the  addition  of  minor  components  or 
parts  such  as  patch  pockets,  appliques, 
capping,  or  elastic  strip. 

Wholly  formed  yams.  "Wholly 
formed."  when  used  with  reference  to 
yams,  means  that  all  of  the  production 
processes,  starting  with  the  extrusion  of 
filament,  strip,  film,  or  sheet  and 
including  slitting  a  film  or  sheet  into 
strip,  or  the  spinning  of  all  fibers  into 
yam.  or  both,  and  ending  with  a  yam  or 
plied  yarn,  took  place  in  a  single 
country. 

3.  In  §10.213: 

a.  Paragraphs  (a)(1)  through  (a)(5)  are 
revised; 

b.  Paragraph  (a)(7)  is  amended  by 
removing  the  words  "18.5  microns"  and 
adding,  in  their  place,  the  words  "21.5 
microns"; 

c.  Paragraph  (a)(8)  is  revised: 

d.  A  new  paragraph  (a)(ll)  is  added; 
and 

e.  Paragraph  (b)(2)  is  redesignated  as 
paragraph  (b)(3)  and  a  new  paragraph 
(b)(2)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§  1 0.21 3    Articles  eligible  for  preferential 
treatment 

(a)  *   *  • 

(1)  Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
countries  from  fabrics  wholly  formed 
and  cut.  or  from  components  knit-to- 
shape,  in  the  United  States,  from  yams 
wholly  formed  in  the  United  States, 
(including  fabrics  not  formed  from 
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yams,  if  those  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the 
HTSUS  and  are  wholly  formed  and  cut 
in  the  United  States)  that  are  entered 
under  subheading  9802.00.80  of  the 
HTSUS; 

(2)  Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
countries  frtim  fabrics  wholly  formed 
and  cut,  or  from  components  knit-to- 
shape,  in  the  United  States,  from  yams 
wholly  formed  in  the  United  States, 
(including  fabrics  not  formed  from 
yams,  if  those  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the 
HTSUS  and  are  wholly  formed  and  cut 
in  the  United  States)  that  are  entered 
under  Chapter  61  or  62  of  the  HTSUS. 
if.  after  that  assembly,  the  articles  would 
have  qualified  for  entry  imder 
subheading  9802.00^0  of  the  HTSUS 
but  for  the  fact  that  the  articles  were 
embroidered  or  subjected  to  stone- 
washing,  enzyme-washing,  acid 
washing,  perma-pressing,  oven-baking, 
bleaching,  garment-dyeing,  screen 
printing,  or  other  similar  processes  in  a 
beneficiary  coimtry; 

J3)  Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
countries  with  thread  formed  in  the 
United  States  bom  fabrics  wholly 
formed  in  the  United  States  and  cut  in 
one  or  more  beneficiary  countries  from 
yams  wholly  formed  in  the  United 
States,  or  from  components  knit-to- 
shape  in  the  United  States  from  yams 
wholly  formed  in  the  United  States,  or 
both  (including  fabrics  not  formed  from 
yams,  if  those  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the 
HTSUS  and  are  wholly  formed  in  the 
United  States). 

(4)  Apparel  articles  wholly  assembled 
in  one  or  more  beneficiary  countries 
irom  fabric  wholly  formed  in  one  or 
more  beneficiary  countries  from  yams 
originating  either  in  the  United  States  or 
one  or  more  beneficiary  countries 
(including  fabrics  not  formed  from 
yams,  if  those  fabrics  are  classified 
under  heading  5602  or  5603  of  the 
HTSUS  and  are  wholly  formed  in  one  or 
more  beneficiary  countries),  or  frxim 
components  knit-to-shape  in  one  or 
more  beneficiary  countries  from  yams 


originating  either  in  the  United  States  or 
in  one  or  more  beneficiary  coimtries.  or 
apparel  articles  wholly  formed  on 
seamless  knitting  machines  in  a 
beneficiary  country  from  yams 
originating  either  in  the  United  States  or 
in  one  or  more  beneficiary  countries, 
subject  to  the  applicable  quantitative 
limit  published  in  the  Federal  Register 
piu^uant  to  U.S.  Note  2.  Subchapter 
XIX,  Chapter  98,  HTSUS; 

(5)  Apparel  articles  wholly  assembled, 
or  knit-to-shape  and  wholly  assembled, 
or  both,  in  one  or  more  lesser  developed 
beneficiary  countries  regardless  of  the 
country  of  origin  of  the  fabric  or  the 
yam  used  to  make  the  articles,  subject 
to  the  applicable  quantitative  limit 
published  in  the  Federal  Register 
pursuant  to  U.S.  Note  2.  Subchapter 
XIX.  Chapter  98.  HTSUS; 
***** 

(8)  Apparel  articles,  other  than 
brassieres  classifiable  under  subheading 
6212.10,  HTSUS.  that  are  both  cut  (or 
knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  beneficiary 
coimtries,  bom  fabrics  or  yam  that  is 
not  formed  in  the  Uruted  States  or  a 
beneficiary  country,  provided  that 
apparel  articles  of  those  fabrics  or  yam 
would  be  considered  an  originating 
good  under  General  Note  12(t).  HTSUS. 
if  the  apparel  articles  had  been  imported 
directiy  from  Canada  or  Mexico; 
***** 

(11)  Apparel  articles  sewn  or 
otherwise  assembled  in  one  or  more 
beneficiary  countries  with  thread 
formed  in  the  United  States: 

(i)  From  components  cut  in  the 
Uiuted  States  and  in  one  or  more 
beneficiary  countries  from  fabric  wholly 
formed  in  the  United  States  bom  yams 
wholly  formed  in  the  United  States 
(including  fabrics  not  formed  from 
yams,  if  those  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the 
HTSUS); 

(ii)  From  components  knit-to-shape  in 
the  United  States  and  one  or  more 
beneficiary  coujitries  from  yams  wholly 
formed  in  the  United  States;  or 

(iii)  From  any  combination  of  two  or 
more  of  the  cutting  or  knitting-to-shape 


operations  described  in  paragraph 
(a)(ll)(i)  or  paragraph  (a)(ll)(ii)  of  this 
section. 

(b)*  *  • 

(2)  "CosVand  "value"  defined.  The 
"cost"  of  components  and  the  "value" 
of  findings  and  trimmings  or 
interlinings  referred  to  in  paragraph 
(b)(1)  of  this  section  means: 

(i)  The  price  of  the  components, 
findings  and  trimmings,  or  interlinings 
when  last  purchased,  f.o.b.  port  of 
exportation,  as  set  out  in  the  invoice  or 
other  commercial  documents,  or,  if  the 
price  is  other  than  f.o.b.  port  of 
exportation: 

(A)  The  price  as  set  put  in  the  invoice 
or  other  commercial  documents 
adjusted  to  arrive  at  an  f.o.b.  port  of 
exportation  price;  or 

(B)  If  no  exportation  to  a  beneficiary 
coimtry  is  involved,  the  price  as  set  out 
in  the  invoice  or  other  commercial 
documents,  less  the  freight,  insurance, 
packing  and  other  costs  incurred  in 
transporting  the  components,  findings 
and  trimmings,  or  interiinings  to  the 
place  of  production  if  included  in  that 
price;  or 

(ii)  If  the  price  cannot  be  determined 
under  paragraph  (b)(2)(i)  of  this  section 
or  if  Customs  finds  that  price  to  be 
unreasonable,  all  reasonable  expenses 
inciured  in  the  growth,  production, 
manufacture,  or  other  processing  of  the 
components,  findings  and  tfimmings.  or 
interlinings.  including  the  cost  or  value 
of  materials  and  general  expenses,  plus 
a  reasonable  amount  for  profit,  and  the 
freight,  insurance,  packing,  and  other 
costs,  if  any.  incurred  in  transporting   . 
the  components,  findings  and 
trimmings,  or  interlinings  to  the  port  of 
exportation. 
***** 

4.  In  §  10.214,  paragraphs  (b)  and  (c) 
are  revised  to  reads  as  follows: 

§10.214    Certificate  Of  Origin. 

*         *         *         *         * 

(b)  Form  of  Certificate.  The  Certificate 
of  Origin  referred  to  in  paragraph  (a)  of 
this  section  must  be  in  the  following 
format: 

BaXMG  CODE  4«20-02-P 
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1.  Exporter  Name  and  Address: 


African  Growth  and  Opportunity  Act 
Textile  Certificate  of  Origin 


2.  Producer  Name  and  Address: 


3.  Importer  Name  and  Address: 


4.  Preference  Group: 


5.  Description  of  Article: 


Group 


1-A 


2-B 


3-C 


Each  description  Mow  is  only  a  summary  of  the  cited  CFR  provision. 


Apparel  assembled  from  U.S.  fabrics  and/or  knit-to-shape  components,  from 
U.S.  yams.  All  fabric  must  be  cut  in  the  United  States. 


Apparel  assembled  from  U.S.  fabrics  and/or  knit-to-shape  components,  finom 
U.S.  yams.  All  fabric  must  be  cut  in  the  United  States.  After  assembly,  the 
apparel  is  embrokJered  or  subject  to  stone-washing,  enzyme-washing,  ackl 
washing,  penna-pressing.  oven-baking,  bleaching,  gannentdyeing.  screen 
printing,  or  other  similar  processes. 


Apparel  assembled  from  U.S.  fabrics  and/or  U.S.  knit-to-shape  components 
and/or  U  S.  and  benefkyary  country  knit-to-shape  components,  from  U.S. 
yams  and  sewing  thread.  The  U.S.  fabrics  may  be  cut  in  beneficiary  countnes 
or  in  benefkaary  countries  and  the  United  States. 


4-D 


S-E 


6-F 


7-G 


8-H 


9-1 


Apparel  assembled  from  beneficiary  country  fabrics  and/or  knit-to-shape 
components,  from  yams  originating  in  the  United  Sfates  and/or  one  or  more 
beneficiary  countries 


Apparel  assembled  or  knit-to-shape  and  assembled,  or  both,  in  one  or  more 
lesser  devetoped  beneficiary  countries  regardless  of  the  country  of  origin  of 

the  fabric  or  the  yam  used  to  make  such  artkdes. . 

Knit-to-shape  sweaters  in  chief  weight  of  cashmere. 


19  CFR 


10.213(aX1) 


10.213(aX2) 


10.213(aX3) 

or 

10.213(aX11) 


10.213(aX4) 


10.213(aX5) 


Knit-to-shape  sweaters  50  percent  or  more  by  weight  of  wool  measuring  21.5 
microns  in  diameter  or  finer. 


Apparel  assembled  firom  fabrics  or  yams  consklered  in  short  supply  in  the 
NAFTA,  or  designated  as  not  available  in  commercial  quantities  in  the  United 
States. 


Handloomed  fabrics,  handmade  articles  made  of  handloomed  fabrics,  or 
textile  folktore  artk:les  -  as  defined  in  bilateral  consultations 


6.  U.S./African  Fabric  Producer  Name  and 
Address: 


9.  Handloomed,  Handmade,  or  Folklore  Article: 


10.213(aX6) 


10.213(aX7) 


10.213(aX8) 

or 

10.213(aX9) 


10.213(aX10) 


7.  U.S./African  Yam  Producer  Name  and 
Address: 


8.  U.S.  Thread  Producer  Name  and  Address: 


10.  Name  of  Short  Supply  or  Designated  Fabric 
or  Yam: 


certify  that  the  information  on  this  document  is  complete  and  accurate  and  I  assume  the  responsibility 
for  proving  such  representations.  I  understand  that  I  am  liable  for  any  false  statements  or  matenal 
omissions  made  on  or  in  connection  with  this  document.  I  agree  to  maintain,  and  present  upon  request. 
documentation  necessary  to  support  this  certificate. 


11.  Authorized  Signature: 


13.  Name:  (Print  or  Type) 


15.  Date:  (DD/MM/YY) 


16.  Blanket  Period 
From:      To: 


12.  Company: 


14.  Title: 


17.  Telephone: 
Facsimile: 


BN.UNG  COOC  4a20-(e-C 
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(c)  Preparation  of  Certificate.  The 
following  rules  will  apply  for  purposes 
of  completing  the  Certificate  of  Origin 
set  forth  in  paragraph  (b)  of  this  section: 

(1)  Blocks  1  through  5  pertain  only  to 
the  final  article  exported  to  the  United 
States  for  which  preferential  treatment 
may  be  claimed; 

(2)  Block  1  should  state  the  legal 
name  and  address  (including  country)  of 
the  exporter; 

(3)  Block  2  should  state  the  legal 
name  and  address  (including  country)  of 
the  producer.  If  there  is  more  than  one 
producer,  attach  a  list  stating  the  legal 
name  and  address  (including  country)  of 
all  additional  producers.  If  this 
information  is  confidential,  it  is 
acceptable  to  state  "available  to 
Customs  upon  request"  in  block  2.  If  the 
producer  and  the  exporter  are  the  same, 
state  "same"  in  block  2; 

(4)  Block  3  should  state  the  legal 
name  and  address  (including  country)  of 
the  importer; 

(5)  In  block  4,  insert  the  number  and/ 
or  letter  that  identifies  the  preference 
group  which  applies  to  the  article 
according  to  the  description  contained 
in  the  CFR  provision  cited  on  the 
Certificate  for  that  group; 

(6)  Block  5  should  provide  a  full 
description  of  each  article.  The 
description  should  be  sufficient  to  relate 
it  to  the  invoice  description  and  to  the 
description  of  the  article  in  the 
international  Harmonized  System. 
Include  the  invoice  number  as  shown 
on  the  commercial  invoice  or.  if  the 
invoice  number  is  not  known,  include 
another  unique  reference  number  such 
as  the  shipping  order  number; 

(7)  Blocks  6  through  10  must  be 
completed  only  when  the  block  in 
question  calls  for  information  that  is 
relevant  to  the  preference  group  — 
identified  in  block  4; 

(8)  Block  6  should  state  the  legal 
name  and  address  (including  country)  of 
the  fabric  producer; 

(9)  Block  7  should  state  the  legal 
name  and  address  (including  country)  of 
the  yam  producer; 

(10)  Block  8  should  state  the  legal 
name  and  address  (including  country)  of 
the  thread  producer; 

(11)  BlocK  9  should  state  the  name  of 
the  folklore  article  or  shoiUd  state  that 
the  article  is  handloomed  or  handmade; 

(12)  Block  10  should  be  completed 
only  when  the  preference  group 
identifier  "8" "and/or  "H"  is  inserted  in 
block  4  and  should  state  the  name  of  the 
fabric  or  yam  that  is  in  short  supply  in 
the  NAFTA  or  that  has  been  designated 
as  not  available  in  commercial 
quantities  in  the  United  States; 

(13)  Block  11  must  contain  the 
signature  of  the  exporter  or  of  the 


exporter's  authorized  agent  having 
knowledge  of  the  relevant  facts; 

(14)  Block  15  should  reflect  the  date 
on  which  the  Certificate  was  completed 
and  signed; 

(15)  Block  16  should  be  completed  if 
the  Certificate  «s  intended  to  cover 
multiple  shipments  of  identical  articles 
as  described  in  block  5  that  are 
imported  into  the  United  States  during 
a  specified  period  of  up  to  one  year  (see 
§  10.216(b)(4){ii)).  The  "fi-om"  date  is 
the  date  on  which  the  Certificate 
became  applicable  to  the  article  covered 
by  the  blanket  Certificate  (this  date  may 
be  prior  to  the  date  reflected  in  block 
15).  The  "to"  date  is  the  date  on  which 
the  blanket  period  expires; 

(16)  The  telephone  and  facsimile 
niunbers  included  in  block  1 7  should  be 
those  at  which  the  person  who  signed 
the  Certificate  may  be  contacted;  and 

(17)  The  Certificate  may  be  printed 
and  reproduced  locally.  If  more  space  is  ' 
needed  to  complete  the  Certificate, 
attach  a  continuation  sheet. 

5.1n§10.215.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  1 0.21 5    Filing  of  claim  for  preferential 
treatment 

(a)  Declaration.  In  coimection  with  a 
claim  for  preferential  treatment  for  a 
textile  or  apparel  article  described  in 
§  10.213.  the  importer  must  make  a 
written  declaration  that  the  article 
qualifies  for  that  treatment.  The 
inclusion  on  the  entry  summary,  or 
equivalent  documentation,  of  the 
subheading  within  Chapter  98  of  the 
HTSUS  under  which  the  article  is 
classified  will  constitute  the  written 
declaration.  Except  in  any  of  the 
circumstances  described  in 
§  10.216(d)(1),  the  declaration  required 
under  this  paragraph  must  be  based  on 
an  original  Certificate  of  Origin  that  has 
been  completed  and  properly  executed 
in  accordance  with  §  10.214,  that  covers 
the  article  being  imported,  and  that  is  in 
the  possession  of  the  importer. 


§10.216    [Amended] 

6.  In  §  10.216,  the  second  sentence  of 
paragraph  (b)(4)(ii)  is  amended  by 
removing  the  reference  "§  10.214(c)(14)" 
and  adding,  in  its  place,  the  reference 
"§10.214(c)(15)". 


§10^17    [Amendedl 

7.  In  §  10.217,  paragraphs  (a)(2)  and 
(a)(3)  are  amended  by  removing  the 
words  "in  a  beneficiary  country". 

Robert  C.  Bonner. 

Commissioner  of  Customs. 

Approved:  February  25,  2003. 
Timothy  E.  Skud. 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-6760  Filed  3-20-03:  8:45  ami 
BILUNG  CODE  4a2(M»-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  10 

[T.D.  03-12] 
RIN151S-AD22 

Trade  Benefits  UrKler  the  Cartt)l>ean 
Basin  Economic  Recovery  Act 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Interim  regulations;  soUcitation 
of  comments. 

summary:  This  dociwient  sets  forth 
interim  amendments  to  those  provisions 
of  the  Customs  Regulations  that 
implement  the  trade  benefits  for 
Caribbean  Basin  countries  contained  in 
section  213(b)  of  the  Caribbean  Basin 
Economic  Recovery.  Act  (the  CBERA). 
The  interim  regulatory  amendments 
involve  the  textile  and  apparel 
provisions  of  section  213(b)  and  in  part 
reflect  changes  made  to  those  statutory 
provisions  by  section  3107  of  the  Trade 
Act  of  2002.  The  specific  statutory 
changes  addressed  in  this  docimient 
involve  the  amendment  of  several 
provisions  to  clarify  the  status  of 
apparel  articles  assembled  hom  knit-to- 
shape  components,  the  addition  of 
language  requiring  any  dyeing,  printing, 
and  finishing  of  certain  fabrics  to  he 
done  in  the  United  States,  the  inclusion 
of  exception  language  in  the  brassieres 
provision  regarding  articles  entered 
under  other  CBERA  apparel  provisions, 
the  addition  of  a  provision  permitting 
the  dyeing,  printing,  and  finishing  of 
thread  in  the  Caribbean  region,  and  the 
addition  of  a  new  provision  to  cover 
additional  production  scenarios 
involving  the  United  States  and  the 
Caribbean  region.  This  document  also 
includes  a  number  of  other  changes  to 
the  CBERA  textile  and  apparel 
implementing  regulations  to  clarify  a 
number  of  issues  that  arose  after  their 
original  publication. 
DATES:  Interim  mle  effective  March  21, 
2003;  comments  must  he  submitted  by 
May  20,  2003. 
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ADDRESSES:  Written  comments  are  to  be 
addressed  to  the  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings, 
Attention:  Regulations  Branch,  1300 
Pennsylvania  Avenue,  NW., 
V^shington,  DC  20229.  Submitted 
comments  may  be  inspected  at  U.S. 
Customs  Service,  799  9th  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Operational  issues:  Robert  Abels,  Office 
of  Field  Operations  (202-927-1959). 
Legal  issues:  Cynthia  Reese,  Office  of 
Regulations  and  Rulings  (202-572- 
8790). 
SUPPLEMENTARY  INFORMATION: 

Background 

Textile  and  Apparel  Articles  Under  the 
Caribbean  Basin  Economic  Recovery  Act 

The  Caribbean  Basin  Economic 
Recovery  Act  (the  CBERA,  also  referred 
to  as  the  Caribbean  Basin  Initiative,  or 
CBI.  statute,  codified  at  19  U.S.C.  2701- 
2707)  instituted  a  duty  preference 
program  that  applies  to  exports  of  goqds 
from  those  Caribbean  Basin  countries 
that  have  been  designated  by  the 
President  as  program  beneficiaries.  On 
May  18.  2000,  the  President  signed  into 
law  the  Trade  and  Development  Act  of 
2000,  Public  Law  106-200,  114  Stat. 
251 ,  which  included  as  Title  II  the 
United  States-Caribbean  Basin  Trade 
Partnership  Act.  or  CBTPA.  The  CBTPA 
provisions  included  section  211  which 
amended  section  213(b)  of  the  CBERA 
(19  U.S.C.  2703(b))  in  order  to,  among 
other  things,  provide  in  new  paragraph 
(2)  for  the  preferential  treatment  of 
certain  textile  and  apparel  articles, 
specified  in  subparagraph  (A),  that  had 
previously  been  excluded  fi-om  the  CBI 
duty-free  program.  The  preferential 
treatment  for  those  textile  and  apparel 
articles  under  paragraph  (2)(A)  of 
section  213(b)  involves  not  only  duty- 
free treatment  but  also  entry  in  the 
United  States  free  of  quantitative 
restrictions,  limitations,  or  consultation 
levels. 

Sections  10.221  through  10.227  of  the 
Customs  Regulations  (19  CFR  10.221 
through  10.227)  set  forth  the  legal 
requirements  and  procedures  that  apply 
for  purposes  of  obtaining  preferential 
treatment  of  textile  and  apparel  articles 
pursuant  to  the  provisions  added  to 
section  213(b)  by  the  CBTPA.  Those 
regulations  were  adopted  on  an  interim 
basis  in  T.D.  00-68,  published  in  the 
Federal  Register  (65  FR  59650)  on 
October  5,  2000,  and  took  effect  on 
October  1 ,  2000.  Action  to  adopt  those 
interim  regulations  as  a  final  rule  was 
withheld  pending  anticipated  action  on 
the  part  of  Congress  to  amend  the 
imderlying  statutory  provisions. 


Tmde  Act  of  2002  Amendments 

On  August  6,  2002,  the  President 
signed  into  law  the  Trade  Act  of  2002 
(the  "Act").  Pub.  L.  107-210. 116  Stat. 
933.  Section  3107(a)  of  the  Act  made  a 
number  of  changes  to  the  textile  and 
apparel  provisions  of  paragraph  (2)(A) 
of  section  213(b)  of  the  CBERA.  The 
amendments  made  by  section  3107(a)  of 
the  Act  were  as  follows: 

1.  The  article  description  in  the 
introductory  text  of  paragraph  (2)(A)(i) 
was  amended  to  refer  to  apparel  articles 
"sewn  or  otherwise"  assembled  and  to 
include  a  reference  to  articles  assembled 
"from  components  knit-to-shape."  The 
amended  statutory  text  reads  as  follows: 

Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA  beneficiary 
countries  from  fabrics  wholly  formed  and 
cut,  or  from  components  knit-to-shape,  in  the 
United  States  from  yarns  wholly  formed  in 
the  United  States,  (including  fabrics  not 
formed  from  yarns,  if  such  fabrics  are 
classifiable  under  heading  5602  or  5603  of 
the  HTS  and  are  wholly  formed  and  cut  in 
the  United  States)  that  are  •   *   *. 

2.  At  the  end  of  paragraph  (2)(A)(i), 
two  new  sentences  were  added  to 
provide  that  apparel  articles  entered  on 
or  after  September  1.  2002,  will  qualify 
for  preferential  treatment  under 
paragraph  (2)(A)(i)  only  if.  in  the  case  of 
knit  fabrics  and  woven  fabrics,  all 
dyeing,  printing,  and  finishing  of  the 
fabrics  from  which  the  articles  are 
assembled  is  carried  out  in  the  United 
States.  This  dyeing,  printing,  and 
finishing  provision,  which  applies 
equally  to  the  articles  covered  by 
paragraph  (2)(A)(i)(I)  and  to  the  articles 
covered  by  paragraph  (2)(A)(i)(II).  reads 
as  follows: 

Apparel  articles  entered  on  or  after 
September  1.  2002,  shall  qualify  under  the 
preceding  sentence  only  if  all  dyeing, 
printing,  and  fmishing  of  the  fabrics  from 
which  the  articles  are  assembled,  if  the 
fabrics^re  knit  fabrics,  is  carried  out  in  the 
United  States.  Apparel  articles  entered  on  or 
after  September  1,  2002.  shall  qualify  under 
the  first  sentence  of  this  clause  only  if  all 
dyeing,  printing,  and  finishing  of  the  fabrics 
from  which  the  articles  are  assembled,  if  the 
fabrics  are  woven  fabrics,  is  carried  out  in  the 
United  States. 

3.  The  article  description  in  paragraph 
(2)(A)(ii)  was  reorganized  in  order  to 
accommodate  the  addition  of  references 
to  apparel  articles  "sewn  or  otherwise" 
assembled  and' to  apparel  articles 
assembled  "from  components  knit-to- 
shape  in  the  United  States  from  yams 
wholly  formed  in  the  United  States."  In 
addition,  the  same  dyeing,  printing,  and 
finishing  language  described  above  was 
added  at  the  end  of  this  paragraph.  The 
amended  paragraph  (2)(A)(ii)  text  reads 
as  follows: 


Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA  beneficiary 
countries  with  thread  formed  in  the  United 
States  from  fabrics  wholly  formed  in  the 
United  States  and  cut  in  one  or  more  CBTPA 
beneficiary  countries  from  yarns  wholly 
formed  in  the  United  States,  or  from 
components  knit-to-shape  in  the  United 
States  from  yams  wholly  formed  in  the 
United  States,  or  both  (including  fabrics  not 
formed  from  yams,  if  such  fabrics  are 
classifiable  under  heading  5602  or  5603  of 
the  HTS  and  are  wholly  formed  in  the  United 
States).  Apparel  articles  entered  on  or  after 
September  1,  2002,  shall  qualify  under  the 
preceding  sentence  only  if  all  dyeing, 
printing,  and  finishing  of  the  fabrics  from 
which  the  articles  are  assembled,  if  the 
fabrics  are  knit  fabrics,  is  carried  out  in  the 
United  States.  Apparel  articles  entered  on  or 
after  September  1,  2002,  shall  qualify  under 
the  first  sentence  of  this  clause  only  if  all 
dyeing,  printing,  and  finishing  of  the  fabrics 
from  which  the  articles  are  assembled,  if  the 
fabrics  are  woven  fabrics,  is  carried  out  in  the 
United  States. 

4.  The  quantitative  limitation 
provisions  for  knit  apparel  set  forth  in 
paragraphs  (2){A)(iii)(II)  and 
(2)(A)(iii)(IV)  were  revised.  These 
statutory  changes  do  not  affect  the 
regulatory  provisions  and  therefore  are 
not  dealt  with  in  this  document. 

5.  In  paragraph  (2)(A)(iv)  which 
covers  brassieres,  subclause  (I)  was 
amended  by  the  addition  of  exception 
language  regarding  articles  covered  by 
certain  other  clauses  under  paragraph 
(2)(A).  In  addition,  subclauses  (II)  and 
(in),  which  set  forth  75  and  85  percent 
U.S.  fabric  content  requirements  that 
apply  to  articles  described  in  subclause 
(I)  b^inning  on  October  1.  2001.  were 
amended  by  replacing  each  reference  to 
"fabric  components"  with  "fabrics."  by 
adding  exclusion  language  regarding 
findings  and  trimmings  after  each 
reference  to  fabric(s).  and  by  adding 
various  references  to  articles  that  are 
"entered"  and  that  are  "eligible"  under 
clause  (iv).  Since  the  subclause  (II)  and 
(in)  provisions  were  not  dealt  with  in 
T.D.  00-68  but  rather  were  the  subject 
of  a  separate  interim  rule  document  (see 
T.D.  01-74  published  in  the  Federal 
Register  at  66  FR  50534  on  October  4. 
2001),  the  changes  which  section 
3107(a)  of  the  Act  made  to  those 
provisions  similarly  will  be  dealt  with 
in  a  separate  rulemaking  procedure. 
Accordingly,  this  document  addresses 
only  that  portion  of  paragraph  (2){A)(iv) 
text  that  was  dealt  with  in  T.D.  00-68. 
that  is,  subclause  (I)  which,  as  amended 
by  section  3107(a)  of  the  Act,  reads  as 
follows: 

Subject  to  subclause  (11).  any  apparel 
article  classifiable  under  subheading  6212.10 
of  the  HTS,  except  for  articles  entered  under 
clause  (i),  (ii),  (iii),  (v),  or  (vi).  if  the  article 
is  both  cut  and  sewn  or  otherwise  assembled 
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in  the  United  States,  or  one  or  more  CBTPA 
beneficiary  countries,  or  both. 

6.  In  paragraph  (2)(A)(vii)  which 
consists  of  multiple  subclauses  setting 
forth  special  rules  regarding  the 
treatment  of  certain  fibers,  yams, 
materials  or  components  for  purposes  of 
preferential  treatment,  a  new  subclause 
(V)  was  added  to  clarify  the  status  of 
dyed,  printed,  or  finished  thread.  This 
new  provision  reads  as  follows: 

An  article  otherwise  eligible  for 
preferential  treatment  under  this  paragraph 
shall  not  be  ineligible  for  such  treatment 
because  the  thread  used  to  assemble  the 
article  is  dyed,  printed,  or  finished  in  one  or 
more  CBTPA  beneficiary  countries. 

7.  Finally,  a  new  clause  (ix)  was 
added  to  paragraph  (2)(A)  to  cover 
hybrid  operations,  that  is.  combinations 
of  various  production  scenarios 
described  in  other  clauses  under 
paragraph  (2)(A).  This  new  provision, 
which  also  incorporates  the  new  dyeing, 
printing,  and  finishing  language,  reads 
as  follows: 

Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA  beneficiary 
countries  with  thread  formed  in  the  United 
States  from  components  tut  in  the  United 
States  and  in  one  or  more  CBTPA  beneficiary 
countries  from  fabric  wholly  formed  in  the 
United  States  from  yarns  wholly  formed  in 
the  United  States,  or  from  components  knit- 
to-shape  in  the  United  States  and  one  or 
more  CBTPA  beneficiary  countries  from 
yams  wholly  formed  in  the  United  States,  or 
both  (including  fabrics  not  formed  from 
yarns,  if  such  fabrics  are  classifiable  under 
heading  5602  or  5603  of  the  HTS).  Apparel 
articles  shall  qualify  under  this  clause  only 
if  they  meet  the  requirements  of  clause  (i)  or 
(ii)  (as  the  case  may  be)  with  respect  to 
dyeing,  printing,  and  finishing  of  knit  and 
woven  fabrics  from  which  the  articles  are 
assembled. 

On  November  13,  2002,  the  President 
signed  Proclamation  7626  (published  in 
the  Federal  Register  at  67  FR  69459  on 
November  18.  2002)  which,  among  other 
things,  in  Aimex  I  sets  forth 
modifications  to  the  HTSUS  to 
implement  the  changes  to  section 
213(b)(2)(A)  of  the  CBERA  made  by 
section  3107(a)  of  the  Act.  Thrf 
Proclamation  provides  that  the  HTSUS 
modifications  that  implement  the 
changes  made  by  section  3107(a)  of  the 
Act  are  effective  with  respect  to  eligible 
articles  entered,  or  withdrawn  from 
warehouse  for  consimiption,  on  or  after 
August  6.  2002.  except  that  (1)  the 
provisions  of  Aimex  I  relating  to  the 
dyeing,  printing,  and  finishing  of  fabrics 
are  effective  with  respect  to  eligible 
articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
September  1,  2002.  and  (2)  the 
provisions  of  Annex  I  relating  to  the 


new  quantitative  limits  for  certain  knit 
apparel  and  relating  to  the  CBTPA 
brassieres  provision  are  effective  with 
respect  to  goods  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or 
after  October  1.2002. 

On  December  31,  2002,  the  Office  of 
the  United  States  Trade  Representative 
(USTR)  published  a  notice  in  the 
Federal  Register  (67  FR  79954)  setting 
forth  technical  corrections  to  the 
HTSUS  to  address  several  inadvertent 
errors  and  omissions  in  various 
Presidential  Proclamations.  With  regard 
to  Proclamation  7626,  this  notice  made 
the  following  two  changes  to  the  article 
description  in  subheading  9820.11.18. 
HTSUS:  (1)  removal  of  the  parenthetical 
exception  reference  regarding  non- 
xmderwear  t-shirts,  effective  on  or  after 
October  2.  2000;  and  (2)  insertion  of  the 
words  ".or  from  components  knit-to- 
shape  in  the  United  States  from  yams 
whoUy  formed  in  the  United  States,  or 
both"  after  the  phrase  "fit)m  yams 
wholly  formed  in  the  United  States," 
effective  on  or  after  August  6,  2002. 

Changes  to  the  Interim  Regulatory  Texts 

As  a  consequence  of  the  statutory 
changes  described  above  and  as  a  result 
of  the  modifications  to  the  HTSUS  made 
by  Proclamation  7626  and  by  the 
December  31,  2002,  USTR  liotice,  the 
interim  CBTPA  implementing 
regtilations  published  in  T.D.  00-68  no 
longer  fully  reflect  the  current  state  of 
the  law.  In  addition,  following 
publication  of  those  interim  regulations, 
a  niunber  of  other  issues  came  to  the 
attention  of  Customs  that  warrant , 
clarification  in  the  CBTPA 
implementing  regulations.  Accordingly, 
this  dociunent  sets  forth  interim 
amendments  to  the  CBTPA 
implementing  regulations,  with 
provision  for  public  comment  on  those 
changes,  to  reflect  the  amendments  to 
the  statute  mentioned  above  and  to 
clarify  or  otherwise  improve  those 
previously  published  regulations.  It  is 
the  intention  of  Customs,  after  the  close 
of  the  public  comment  period 
prescribed  in  this  dociunent.  to  publish 
one  document  that  (1)  addresses  both 
the  comments  submitted  on  the  interim 
regulations  published  in  T.D.  00-68  and 
the  comments  submitted  on  the  interim 
regulations  set  forth  in  this  document 
and  (2)  adopts,  as  a  final  rule,  the 
CBTPA  implementing  regulations  . 
contained  in  the  two  interim  rule 
documents  with  any  additional  changes 
as  may  be  appropriate  based  on  issues 
raised  in  the  submitted  public 
comments.  The  interim  regulatory 
changes  contained  in  this  document  are 
discussed  below. 


Amendments  To  Reflect  the  Statutory 
Changes 

The  interim  regulatory  amendments 
set  forth  in  this  document  that  are  in 
response  to  the  statutory  changes  made 
to  section  213(b)  of  the  CBERA  by 
section  3107(a)  of  the  Act  are  as  follows: 

1.  In  §  10.223.  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  conform  to  the 
amendment  of  the  product  description 
in  the  introductory  text  of  paragraph 
(2)(A)(i)  of  the  statute.  The  amended 
regulatory  text  in  each  case  includes  a 
cross-reference  to  new  paragraph  (b), 
discussed  below,  which  addresses, 
among  other  things,  the  new  statutory 
provision  regarding  dyeing,  printing, 
and  finishing  of  fabrics. 

2.  In  §  10.223,  paragraph  (a)(3)  is 
revised  to  conform  to  the  amendment  of 
the  product  description  in  paragraph 
(2)(A)(ii)  of  the  statute.  The  amended 
regulatory  text  also  includes  a  cross- 
reference  to  new  paragraph  (b). 
discussed  below,  which  addresses  the 
new  statutory  provision  regarding 
dyeing,  printing,  and  finishing  of 
fabrics. 

3.  In  §  10.223,  paragraph  (a)(6)  is 
revised  to  conform  to  the  amendment  of 
the  description  of  brassieres  contained 
in  subclause  (I)  of  paragraph  (2)(A)(iv) 
of  the  statute. 

4.  In  §  10.223,  paragraph  (a)(12), 
which  corresponds  to  subheading 
9820.11.18.  HTSUS.  is  revised  in  order 
to  (1)  reflect  the  HTSUS  changes  made 
in  the  December  31.  2002.  USTR  notice 
discussed  above  and  (2)  include  a  cross- 
reference  to  new  paragraph  (b), 
discussed  below,  which  addresses  the 
new  statutory  provision  regarding 
dyeing,  printing,  and  finishing  of 
fabrics. 

5.  In  §  10.223,  a  new  paragraph  (a)(13) 
is  added  to  cover  the  hybrid  operations 
described  in  new  clause  (ix)  of 
paragraph  (2)(A)  of  the  statute.  This  new 
provision  also  includes  a  cross-reference 
to  new  paragraph  (b)  which  addresses 
the  new  statutory  provision  regarding 
dyeing,  printing,  and  finishing  of 
fabrics. 

6.  In  §  10.223,  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d)  and  a  new  paragraph  (b)  is  added 
primarily  to  address  the  issue  of  dyeing, 
printing,  and  finishing  of  fabrics.  The 
following  points  are  noted  regarding 
this  new  paragraph  (b)  text: 

a.  Customs  believes  that  it  is 
preferable  to  set  forth  the  basic  statutory 
dyeing,  printing,  and  finishing  rule  in 
one  place  in  the  regulations  rather  than 
repeat  it  in  each  of  the  article 
description  contexts  to  which  the  rule 
relates.  Customs  notes  that  this  is 
similar  to  the  approach  taken  for 
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HTSUS  purposes  in  Annex  I  to 
Proclamation  7626  referred  to  above. 

b.  As  regards  the  structure  of 
paragraph  (b),  it  is  divided  into  two 
parts.  Paragraph  (b)(1)  covers  dyeing, 
printing,  and  finishing  operations  and 
consists  of  a  general  statement  followed 
by  two  specific  limitations,  the  first  one 
of  which  addresses  the  statutory  rule 
adopted  in  the  Trade  Act  of  2002. 
Paragraph  (b)(2)  covers  post-assembly 
and  other  operations  (for  example, 
embroidering,  stone-washing,  perma- 
pressing.  garment-dyeing)  and  consists 
of  a  general  statement  followed  by  one 
specific  limitation. 

c.  The  general  statements  regarding 
dyeing,  printing,  and  finishing 
operations  in  paragraph  (b)(1)  and 
regarding  other  operations  in  paragraph 
(b)(2)  are  specifically  intended  to  clarify 
the  status  of  those  operations  under  the 
CBTPA  program  when  applied  to  yams, 
fabrics,  components  and  articles  in 
those  contexts  that  are  not  directly 
addressed  in  the  statutory  texts.  The 
general  statement  in  each  case  provides 
that  the  operations  in  question  may  be 
performed  on  any  yam  or  fabric  or 
component,  or  on  any  article,  without 
affecting  the  eligibility  of  an  article  for 
preferential  treatment,  provided  that  the 
dyeing,  printing,  finishing,  or  other 
operation  is  performed  only  in  the 
United  States  or  in  a  CBTPA  beneficiary 
country.  Customs  believes  that  limiting 
those  processes  to  the  United  States  and 
CBTPA  beneficiary  countries  is 
consistent  with  the  overall  objective  of 
the  CBTPA  program.  Customs  notes  in 
this  regard  that  the  Conference  Report 
relating  to  the  CBTPA  legislation  (House 
Report  106-606.  106th  Congress.  2d 
Session)  states  the  conferees'  intent  to 
foster  increased  opportimities  for  U.S. 
textile  and  apparel  companies  to  expand 
co-production  arrangements  with 
CBTPA  beneficiary  countries.  Moreover, 
the  findings  of  Congress  in  section  202 
of  the  Trade  and  Development  Act  of 
2000  specifically  referred  to  the  offering 
of  benefits  to  Caribbean  Basin  countries 
to  "promote  the  growth  of  free 
enterprise  and  economic  opportunity  in 
those  neighboring  countries."  Those 
findings  also  stated  that  "increased 
trade  and  economic  activity  between  the 
United  States  and  countries  in  the 
Western  Hemisphere  will  create  new 
jobs  in  the  United  States  as  a  result  of 
expanding  export  opportimities." 

a.  The  dyeing,  prmting,  and  finishing 
provision  of  paragraph  (b)(l)(i) 
corresponds  to  the  statutory  provision 
and  therefore  refers  specifically  to 
articles  described  in  paragraphs  (a)(1). 
(a)(2).  (a)(3).  (a)(12),  and  {a)(13)  of 
§  10.223.  However,  the  regulatory  text 
refers  to  knitted  "or  crocheted"  fabrics. 


in  order  to  reflect  the  terminology 
employed  in  Annex  I  to  Proclamation 
7626.  in  addition,  this  regulatory  text 
includes  a  reference  to  a  fabric 
component  "produced  from  fabric"  in 
order  to  (1)  reflect  the  fact  that  apparel 
articles  are  most  often  assembled  from 
apparel  components  rather  than  from 
fabrics  and  (2)  clarify  the  Customs 
position  that  knitting  to  shape  does  not 
create  a  fabric  but  rather  results  in  the 
creation  of  a  component  that  is  ready  for 
assembly  without  having  gone  through 
a  fabric  stage. 

e.  The  second  provision  under  the 
general  rule  regarding  dyeing,  printing, 
and  finishing  operations,  set  forth  in 
paragraph  (b)(l)(ii),  reflects  the 
principle  that  in  the  case  of  assembled 
articles  described  in  paragraph  (a)(1), 
and  in  the  case  of  assembled  luggage 
described  in  paragraph  (a)(10).  an 
operation  that  is  incidental  to  the 
assembly  process  may  be  performed  in 
a  CBTPA  beneficiary  country.  This 
provision  reflects  the  terms  of 
subheading  9802.00.80,  HTSUS,  and  the 
regulations  under  that  HTSUS  provision 
which  include,  in  19  CFR  10.16(c).  a  list 
of  operations  not  considered  incidental 
to  assembly. 

f.  The  statement  in  the  last  sentence 
of  paragraph  (b)(2)  regarding  other 
operations  is  included  for  the  same 
reason  stated  at  point  e.  above  in 
connection  with  paragraph  (b)(1) 
concerning  operations  incidental  to 
assembly  under  subheading  9802.00.80, 
HTSUS. 

7.  In  §  10.223,  a  new  subparagraph  (3) 
is  added  at  the  end  of  redesignated 
paragraph  (c)  to  cover  the  new  statutory 
provision  regarding  dyed,  printed,  or 
finished  thread. 

8.  Finally,  the  preference  group 
descriptions  on  the  Certificate  of  Origin 
set  forth  under  paragraph  (b)  of  §  10.224 
are  revised  to  reflect  the  amended 
product  descriptions  in  the  statute  and 
to  include  a  reference  to  articles  covered 
by  new  clause  (Lx)  of  paragraph  (2)(A)  of 
the  statute  and  paragraph  (a)(13)  of 
§10.223. 

Other  Amendments 

In  addition  to  the  regulatory 
amendments  described  above  that  result 
from  the  changes  made  to  section  213(b) 
of  the  CBERA  by  section.3107(a)  of  the 
Act,  Customs  has  included  in  this 
dociunent  a  number  of  other  changes  to 
the  interim  regulations  published  in 
T.D.  00-68.  These  additional  changes, 
which  are  intended  to  clarify  or 
otherwise  improve  the  interim 
regulatory  texts,  are  as  follows: 

1.  In  §  10.222,  in  the  text  of  the 
definition  of  "assembled  in  one  or  more 
CBTPA  beneficiary  countries,"  the  .word 


"CBTPA"  is  added  before  the  words 
"beneficiary  coimtries;" 

2.  Customs  believes  that  it  would  be 
useful  to  include  a  definition  of 
"luggage"  in  the  regulatory  texts  in 
order  to  clarify  the  scope  of  paragraphs 
(a)(10)  and  (a)(ll)  of  §  10.223.  Customs 
further  believes  that  the  meaning  of  this 
term  should  be  consistent  with  trade 
practice  to  the  greatest  extent 
practicable.  While  no  definition  of 
luggage  appears  in  the  HTSUS,  it  is 
noted  that  this  term  was  defined  with 
specificity  in  the  Subpart  D  headnotes 
to  Schedule  7  of  the  predecessor  Tariff 
Schedules  of  the  United  States  (TSUS). 
Customs  believes  that  the  TSUS 
definition  is  consistent  with  what  the 
industry  would  consider  "luggage"  to 
have  been  then  and  to  be  now. 
Accordingly,  §  10.222  is  amended  by  the 
inclusion  of  a  new  definition  of 
"luggage"  that  is  based  on  the  definition 
that  appeared  in  the  TSUS. 

3.  Customs  has  foimd  two  errors  in 
the  §  10.222  definition  of  "wholly 
formed"  as  it  relates  to  yams  or  thread. 
First,  the  reference  to  "thread"  in  this 
context  is  inappropriate  because  the 
CBTPA  texts  do  not  use  the  expression 
"wholly  formed"  with  reference  to 
thread  (thread  needs  only  to  be 
"formed"  in  the  United  States).  Second, 
Customs  failed  to  provide  for  textile 
strip  classified  in  headings  5404  and 
5405  of  the  HTSUS. 

Regarding  the  second  point,  it  is 
noted  that  textile  strip  may  be  formed 
by  extrusion,  similar  to  the  formation  of 
filaments,  or  may  be  formed  by  slitting 
plastic  film  or  sheet.  With  regard  to 
what  may  be  considered  to  be  a  yam. 
Customs  notes  that  "yam"  is  defined  in 
the  Dictionary  of  Fiber  &■  Textile 
Technology  (KoSa.  1999),  at  222,  as 
follows:  "A  generic  term  for  a 
continuous  strand  of  textile  fibers, 
filaments,  or  material  in  a  form  suitable 
for  knitting,  weaving,  or  otherwise 
intertwining  to  form  a  textile  fabric. 
Yam  occurs  in  the  following  forms:  (1) 
A  number  of  fibers  twisted  together 
(spun  yam),  (2)  a  number  of  filaments 
laid  together  without  twist  (a  zero-tvirist 
yam),  (3)  a  number  of  filaments  laid 
together  with  a  degree  of  twist.  (4)  a 
single  filament  with  or  without  twist  (a 
monofilament),  or  (5)  a  narrow  strip  of 
material,  such  as  paper,  plastic  film,  or 
metal  foil,  with  or  without  twist, 
intended  for  use  in  a  textile 
construction."  The  identical  definition 
is  found  in  Dictionary  of  Fiber  &■  Textile 
Technology  (Hoechst  Celanese,  1990)  at 
181.  There  is  nothing  to  indicate  that 
Congress  intended  textile  strip  to  be 
excluded  from  use  in  the  CBTPA,  and 
Customs  believes  the  term  "yam"  may 
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be  understood  to  include  that  type  of 
material. 

Accordingly,  the  definition  of 
"wholly  formed"  as  it  relates  to  yams  is 
amended  in  this  document  by  removing 
the  words  "or  thread"  and  by  adding 
language  regarding  textile  strip. 

4.  In  §  10.223(a)(4),  in  the  second 
parentheses,  the  words  "classifiable 
under  subheadings  6109.10.00  and 
6109.90.10  of  the  HTSUS  and  described 
in  paragraph  (a)(5)  of  this  section"  are 
added  in  order  to  align  the  text  more 
closely  on  the  corresponding  wording  in 
HTSUS  subheading  9820.11.09. 

5.  With  reference  to  the  findings, 

•  trimmings  and  interlinings  provisions 
under  redesignated  §  10.223(c)(1), 
Customs  believes  that  it  would  be  useful 
to  specify  in  the  regulatory  texts  an 
appropriate  basis  for  determining  the 
"cost"  of  the  components  and  the 
"value"  of  the  findings  and  trimmings 
and  interlinings.  Customs  further 
believes  that  the  standard  should  be 
based  on  the  regulations  that  apply  to 
components  and  materials  under 
subheading  9802.00.80,  HTSUS  (in 
particular.  19  CFR  10.17),  and  under  the 
GSP  (in  particular,  19  CFR  10.177(c)). 
Accordingly,  this  document  adds  a  new 
subparagraph  (ii)  to  §  10.223(c)(1).  with 
former  subparagraph  (ii)  consequently 
redesignated  as  (iii).  to  address  this 
point. 

6.  In  addition  to  the  modification  of 
the  preference  group  descriptions  on  the 
Textile  Certificate  of  Origin  set  forth 
imder  §  10.224(b)  as  discussed  above, 
the  format  of  the  Certificate  is  modified 
and  some  of  the  blocks  are  reworded 
solely  for  piuposes  of  clarity.  The 
instructions  for  completion  of  the 
Certificate  in  paragraph  (c)  of  §  10.224 
are  also  revised  to  reflect  the  changes 
made  to  the  Certificate  and  to  provide 
additional  clarification  regarding  its 
completion,  including  provision  for 
signatiue  by  an  exporter's  authorized 
agent  having  knowledge  of  the  relevant 
facts. 

7.  In  the  case  of  articles  described  in 
§§  10.223(a)(1)  and  (a)(10),  §  10.225(a)  as 
published  in  T.D.  00-68  provided  for 
the  inclusion  of  the  symbol  "R"  as  a 
prefix  to  the  applicable  Chapter  98, 
HTSUS,  subheading  (that  is  subheading 
9802.00.80)  as  the  means  for  making  the 
required  written  declaration  on  the 
entry  documentation.  This  procedure 
was  adopted  because,  contrary  to  the 
case  of  the  other  articles  described  in 

§  10.223(a),  no  unique  HTSUS 
subheading  had  been  identified  for 
these  two  groups  of  articles  when  T.D. 
00-68  was  published.  Unique  HTSUS 
subheadings  now  exist  for  these  two 
groups  of  articles  (that  is.  subheading 
9802.00.'6044  in  the  case  of 


§  10.223(a)(1)  articles  and  subheading 
9802.00.8046  in  the  case  of 
§  10.223(a)(10)  articles).  Accordingly, 
§  10.225(a)  has  been  modified  to 
prescribe  the  same  entry  documentation  • 
declaration  procediu-e  for  all  articles 
described  in  §  10.223.  that  is.  inclusion 
of  the  HTSUS  Chapter  98  subheading 
imder  which  the  article  is  classified. 

8.  In  §  10.227(a)(2)  and  (3),  the  words 
"in  a  CBTPA  beneficiary  country"  have 
been  removed  in  recognition  of  the  fact 
that  verification  of  documentation  and 
other  information  regarding  coimtry  of 
origin  and  verification  of  evidence 
regarding  the  use  of  U.S.  materials 
might  take  place  outside  a  beneficiary 
country,  for  example  within  the  United 
States. 

9.  Finally,  in  addition  to  those 
conforming  changes  already  noted 
above,  some  paragraph  or  other 
references  within  regulatory  text  in 
§§  10.223,  226  and  10.227  have  been 
changed  to  conform  to  changes  to  the 
regulatory  texts  discussed  above. 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
understand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.5  of 
the  Treasury  Department  Regulations 
(31  CFR  1.5),  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
103.11(b)).  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service,  799  9th 
Street.  NW.,  Washington,  DC. 
Arrangements  to  inspect  submitted 
comments  should  be  made  in  advance 
by  calling  Mr.  Joseph  Clark  at  (202)  572- 
8768. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements  and  the 
Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(b)(B).  Customs  has  determined  that 
prior  public  notice  and  comment 
procedures  on  these  regulations  are 
unnecessary  and  contrary  to  the  pubUc 
interest.  The  regulatory  changes  provide 
trade  benefits  to  the  importing  public,  in 
some  cases  implement  direct  statutory 
mandates,  and  are  necessary  to  carry  out 
the  preferential  treatment  and  United 
States  tariff  changes  proclaimed  by  the 
President  imder  the  Caribbean  Basin 
Economic  Recovery  Act.  For  the  same 
reasons,  pursuant  to  the  provisions  of  5 
U.S.C.  553(d)(1)  and  (3).  Customs  finds 


that  there  is  good  cause  for  dispensing 
with  a  delayed  effective  date.  Because 
no  notice  of  proposed  rulemaking  is 
required  for  interim  regulations,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory  . 
action"  as  specified  in  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  interim  mle  has 
previously  been  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  under  OMB  control  number 
1515-0226. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infomiation 
unless  the  collection  of  information 
displays  a  valid  control  number. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subfects  in  19  CFR  Part  10 

Assembly.  Bonds,  Customs  duties  and 
inspection.  Exports.  Imports,  Preference 
programs.  Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  part  10  of  the  Customs 
Regulations  (19  CFR  part  10)  is 
amended  as  set  forth  below. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  authority  citation  for  Part  10 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321.  1481,  1484. 
1498,  1508,  1623,  1624,  3314; 

***** 

Sections  10.221  through  10.228  and 
§§  10.231  through  10.237  also  issued  under 
19  U.S.C.  2701  et  seq. 

2.  In  §10.222: 

a.  The  text  of  the  definition  of 
"assembled  in  one  or  more  CBTPA 
beneficiary  coimtries"  is  amended  by 
adding  the  word  "CBTPA"  between  the 
words  "more"  and  "beneficiary"; 

b.  A  new  definition  of  "luggage"  is 
added; and 
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c.  The  text  of  the  definition  of 
"wholly  formed"  is  amended  by 
removing  the  words  "or  thread"  and 
adding  after  "filament"  the  words  ". 
strip,  film,  or  sheet  and  including 
slitting  a  film  or  sheet  into  strip,'. 

The  addition  reads  as  follows: 

§10.222    Definitions. 

***** 

Luggage.  "Luggage"  means  travel 
goods  (such  as  trunks,  hand  trunks, 
lockers,  valises,  satchels,  suitcases, 
wardrobe  cases,  overnight  bags,  puUman 
bags,  gladstone  bags,  traveling  bags, 
knapsacks,  kitbags,  haversacks,  duffle 
bags,  and  like  articles  designed  to 
contain  clothing  or  other  personal 
effects  during  travel)  and  brief  cases, 
portfolios,  school  bags,  photographic 
equipment  bags,  golf  bags,  camera  cases, 
binocular  cases,  gun  cases,  occupational 
luggage  cases  (for  example,  physicians' 
cases,  sample  cases),  and  like  containers 
and  cases  designed  to  be  carried  with 
the  person.  The  term  "luggage"  does  not 
include  handbags  (that  is,  pocketbooks, 
purses,  shoulder  bags,  clutch  bags,  and 
all  similar  articles,  by  whatever  name 
known,  customarily  carried  by  women 
or  girls).  The  term  "luggage"  also  does 
not  include  flat  goods  (that  is,  small 
flatware  designed  to  be  carried  on  the 
person,  such  as  banknote  cases,  bill 
cases,  billfolds,  bill  purses,  bill  rolls, 
card  cases,  change  cases,  cigarette  cases, 
coin  purses,  coin  holders,  compacts, 
currency  cases,  key  cases,  letter  cases, 
license  cases,  money  cases,  pass  cases, 
passport  cases,  powder  cases,  spectacle 
cases,  stamp  cases,  vanity  cases,  tobacco 
pouches,  and  similar  articles). 
***** 

3.  In  §10.223: 

a.  Paragraphs  (a)(1),  (a)(2)  and  (a)(3) 
are  revised; 

b.  Paragraph  (a)(4)  is  amended  by 
removing  the  words  "(other  than  non- 
underwear  t-shirts)"  and  adding,  in 
their  place,  the  words  "(other  than  non- 
underwear  t-shirts  classifiable  under 
subheadings  6109.10.00  and  6109.90.10 
of  the  HTSUS  and  described  in 
paragraph  (a)(5)  of  this  section)";. 

c.  Paragraph  (a)(6)  is  revised; 

d.  Paragraph  (a)(ll)  is  amended  by 
removing  the  word  "and"  after  the 
semicolon; 

e.  Paragraph  (a)(12)  is  revised; 

f.  A  new  paragraph  (a)(13)  is  added; 

g.  Paragraphs  (b)  and  (c)  are 
redesignated  as  paragraphs  (c)  and  (d) 
respectively  and  a  new  paragraph  (b)  is 
added; and 

h.  In  newly  redesignated  paragraph 
(c),  paragraph  (c)(l)(ii)  is  redesignated 
as  paragraph  (c)(l)(iii),  newly 
redesignated  paragraph  (c)(l)(iii)  is 


amended  by  removing  the  words 
"paragraph  (b)(l)(i)(A)"  and  adding,  in 
their  place,  the  words  "paragraph 
(c)(l){i)(A)"  and  removing  the  words 
"paragraph  (b)(l)(i)"  and  adding,  in 
their  place,  the  words  "paragraph 
(c)(l)(i)".  and  new  paragraphs  (c){l)(ii) 
and  (c)(3)  are  added. 

The  revisions  and  additions  read  as 
follows: 

%  1 0.223    Articles  eligible  for  preferential 
treatment 

(a)*  *   * 

(1)  Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA 
beneficiary  countries  from  fabrics 
wholly  formed  and  cut,  or  from 
components  knit-to-shape,  in  the  United 
States,  from  yams  wholly  formed  in  the 
United  States  (including  fabrics  not 
formed  from  yams,  if  those  fabrics  are 
classifiable  imder  heading  5602  or  5603 
of  the  HTSUS  and  are  wholly  formed 
and  cut  in  the  United  States)  that  are 
entered  under  subheading  9802.00.80  of 
the  HTSUS.  and  provided  that  any  other 
processing  involving  the  article 
conforms  to  the  rules  set  forth  in 
paragraph  (b)  of  this  section; 

(2)  Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA 
beneficiary  countries  from  fabrics 
wholly  formed  and  cut,  or  from 
components  knit-to-shape,  in  the  United 
States,  from  yams  wholly  formed  in  the 
United  States  (including  fabrics  not 
formed  from  yams,  if  those  fabrics  are 
classifiable  under  heading  5602  or  5603 
of  the  HTSUS  and  are  wholly  formed 
and  cut  in  the  United  States)  that  are 
entered  under  Chapter  61  or  62  of  the 
HTSUS,  if.  after  that  assembly,  the 
articles  would  have  qualified  for  entry 
under  subheading  9802.00.80  of  the 
HTSUS  but  for  the  fact  that  the  articles 
were  embroidered  or  subjected  to  stone- 
washing,  enzyme-washing,  acid 
washing,  perma-pressing,  oven-baking, 
bleaching,  garment-dyeing,  screen 
printing,  or  other  similar  processes  in  a 
CBTPA  beneficiary  country,  and 
provided  that  any  other  processing 
involving  the  article  conforms  to  the 
mles  set  forth  in  paragraph  (b)  of  this 
section: 

(3)  Apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA 
beneficiary  countries  with  thread 
formed  in  the  United  States  from  fabrics 
wholly  formed  in  the  United  States  and 
cut  in  one  or  more  CBTPA  beneficiary 
countries  from  yarns  wholly  formed  in 
the  United  States,  or  from  components 
knit-to-shape  in  the  United  States  bom 
yams  wholly  formed  in  the  United 
States,  or  both  (including  fabrics  not 
formed  from  yams,  if  those  fabrics  are 
classifiable  under  heading  5602  or  5603 


of  the  HTSUS  and  are  wholly  formed  in 
the  United  States),  and  provided  that 
any  other  processing  involving  the 
article  conforms  to  the  rules  set  forth  in 
paragraph  (b)  of  this  section; 
***** 

(6)  Brassieres  classifiable  under 
subheading  6212.10  of  the  HTSUS,  if 
both  cut  and  sewn  or  otherwise 
assembled  in  the  United  States,  or  in 
one  or  more  CBTPA  beneficiary 
countries,  or  in  both,  other  than  articles 
entered  as  articles  described  in 
paragraphs  (a)(1)  through  (a)(5), 
paragraphs  (a)(7)  through  {a)(9),  or 
paragraph  (a)(12),  and  provided  that  any 
applicable  additional  requirements  set 
forth  m  §  10.228  are  met; 
***** 

(12)  Knitted  or  crocheted  apparel 
articles  cut  and  assembled  in  one  or 
more  CBTPA  beneficiary  countries  from 
fabrics  wholly  formed  in  the  United 
States  from  yams  wholly  formed  in  the 
United  States,  or  from  components  knit- 
to-shape  in  the  United  States  from  yams 
wholly  formed  in  the  United  States,  or 
both  (including  fabrics  not  formed  bom 
yams,  if  those  fabrics  are  classifiable 
under  heading  5602  or  5603  of  the 
HTSUS  and  are  formed  wholly  in  the 
United  States),  provided  that  the 
assembly  is  with  thread  formed  in  the 
United  States,  and  provided  that  any 
other  processing  involving  the  article 
conforms  to  the  mles  set  forth  in 
paragraph  (b)  of  this  section;  and 

(13)  Apparel  articles  sewn  or 
otherwise  assembled  in  one  or  more 
CBTPA  beneficiary  countries  with 
thread  formed  in  die  United  States: 

(i)  From  components  cut  in  the 
United  States  and  in  one  or  more 
CBTPA  beneficiary  countries  from  fabric 
wholly  formed  in  the  United  States  from 
yams  wholly  formed  in  the  United 
States  (including  fabrics  not  formed 
from  yams,  if  those  fabrics  are 
classifiable  under  heading  5602  or  5603 
of  the  HTSUS); 

(ii)  From  components  knit-to-shape  in 
the  United  States  and  one  or  more 
CBTPA  beneficiary  countries  from  yams 
wholly  formed  in  the  United  States;  or 

(iii)  From  any  combination  of  two  or 
more  of  the  cutting  or  knitting-to-shape 
operations  described  in  paragraph 
(a)(13)(i)  or  paragraph  (a)(13)(ii)  of  this 
section;  and 

(iv)  Provided  that  any  processing  not 
described  in  this  paragraph  {a)(13) 
conforms  to  the  ruleg  set  forth  in 
paragraph  (b)  of  this  section. 

(b)  Dyeing,  printing,  finishing  and 
other  operations — (1)  Dyeing,  printing 
and  finishing  operations.  Dyeing, 
printing,  and  finishing  operations  may 
be  performed  on  any  yam,  fabric,  or 
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knit-to-shape  or  other  component  used 
in  the  production  of  any  article  - 
described  \mder  paragraph  (a)  of  this 
section  without  affecting  the  eligibility 
of  the  article  for  preferential  treatment, 
provided  that  the  operation  is 
performed  in  the  United  States  or  in  a 
CBTPA  beneficiary  country  and  not  in 
any  other  country  and  subject  to  the 
following  additional  conditions: 

(i)  In  the  case  of  an  article  described 
in  paragraph  (a)(1),  (a)(2),  (a)(3).  (a)(12), 
or  (a)(13)  of  this  section  that  is  entered 
on  or  after  September  1,  2002.  and  that 
contains  a  knitted  or  crocheted  or 
woven  fabric,  or  a  knitted  or  crocheted 
or  woven  fabric  component  produced 
from  fabric,  that  was  wholly  formed  in 
the  United  States  from  yams  wholly 
formed  in  the  United  States,  any  dyeing, 
printing,  or  finishing  of  that  knitted  or 
crocheted  or  woven  fabric  or  component 
must  have  been  carried  out  in  the 
United  States;  and 

(ii)  In  the  case  of  assembled  luggage 
described  in  paragraph  (a)(10)  of  this 
section,  an  operation  may  be  performed 
in  a  CBTPA  beneficiary  coimtry  only  if   , 
that  operation  is  incidental  to  die 
assembly  process  within  the  meaning  of 
§10.16. 

(2)  Other  operations.  An  article 
described  imder  paragraph  (a)  of  this 
section  that  is  otherwise  eligible  for 
preferential  treatment  will  not  be 
disqualified  from  receiving  that 
treatment  by  virtue  of  having  undergone 
one  or  more  operations  such  as 
embroidering,  stone-washing,  enzyme- 


washing,  acid  washing,  perma-pressing, 
oven-baking,  bleaching,  garment-dyeing 
or  screen  printing,  provided  that  the 
operation  is  performed  in  the  United 
States  or  in  a  CBTPA  beneficiary 
coimtry  and  not  in  any  other  coimtry.  ■ 
However,  in  the  case  of  assembled 
luggage  described  in  paragraph  (a)(10)  of 
this  section,  an  operation  may  be 
performed  in  a  CBTPA  beneficiary 
country  v\rithout  affecting  the  eligibility 
of  the  article  for  preferential  treatment 
only  if  it  is  incidental  to  the  assembly 
process  within  the  meaning  of  §  10.16. 
(c)*  *  * 

(D*  *  * 

(ii)  "Cost"  and  "value"  defined.  The 
"cost"  of  components  and  the  "value" 
of  findings  and  trimmings  or 
interlinings  referred  to  in  paragraph 
(c)(l)(i)  of  this  section  means: 

(A)  The  price  of  the  components, 
findings  and  trimmings,  or  interlinings 
when  last  purchased,  f.o.b.  port  of 
exportation,  as  set  out  in  the  invoice  or 
other  commercial  documents,  or,  if  the 
price  is  other  than  f.o.b.  port  of 
exportation: 

(1)  The  price  as  set  out  in  the  invoice 
or  other  commercial  documents 
adjusted  to  arrive  at  an  f.o.b.  port  of 
exportation  price;  or 

(2)  If  no  exportation  to  a  CBTPA 
beneficiary  country  is  involved,  the 
price  as  set  out  in  the  invoice  or  other 
commercial  documents,  less  the  freight, 
insurance,  packing,  and  other  costs 
incurred  in  transporting  the 
components,  findings  and  trimmings,  or 


interlinings  to  the  place  of  production  if 
included  in  that  price;  or 

(B)  If  the  price  cannot  be  determined 
under  paragraph  (c)(l)(ii)(A)  of  this 
section  or  if  Customs  finds  that  price  to 
be  unreasonable,  all  reasonable 
expenses  incurred  in  the  growth, 
production,  manufacture,  or  other 
processing  of  the  components,  findings 
and  trimmings,  or  interlinings, 
including  the  cost  or  value  of  materials 
and  general  expenses,  plus  a  reasonable 
amount  for  profit,  and  the  freight, 
insurance,  packing,  and  other  costs,  if 
any,  incurred  in  transporting  the 
components,  findings  and  trimmings,  or 
interlinings  to  the  port  of  exportation. 
***** 

(3)  Dyed,  printed,  or  finished  thread. 
An  article  otherwise  described  under 
paragraph  (a)  of  this  section  will  not  be 
ineligible  for  the  preferential  treatment 
referred  to  in  §  10.221  because  the 
thread  used  to  assemble  the  article  is 
dyed,  printed,  or  finished  in  one  or 
more  CBTPA  beneficiary  countries. 


4.  In  §  10.224,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§10.224    Certificate  of  Origin. 


(b)  Form  of  Certificate.  The  Certificate 
of  Origin  referred  to  in  paragraph  (a)  of 
this  section  must  be  in  the  following 
format: 

BHJJNG  CODE  4a20-02-^ 
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Caribbean  Basin  Trade  Partnership  Act 
Textile  Certificate  of  Origin 


1.  Exporter  Name  &  Address: 


2.  Producer  Name  &  Address: 


3.  Importer  Name  &  Address: 


4.  Preference  Group: 


5.  Description  of  Article: 


Group 


B. 


D. 


H. 


Each  description  below  is  dniy  a  summary  of  the  cited  CFR  provision. 


Apparel  assembled  finom  U.S.  formed  and  cut  febrics  and/or  knit-to-shape 
components,  from  U.S.  yams 


Apparel  assembled  and  further  processed  from  U.S.  formed  and  cut  fabrics 
and/or  knit-to-shape  components,  from  U.S.  yams. 


Apparel  (except  apparel  in  group  K)  assembled  with  U.S.  thread,  cut  from  U.S. 
formed  fabrics  from  U.S.  yams,  and  may  include  components  knit-to-shape  in 
the  United  States  from  U.S.  yams. 


Apparel  knit-to-shape  in  the  region  from  U.S.  yam  (except  socks  in  heading 
61 15);  and  knit  apparel  cut  and  assembled  from  regional  or  regional  and  U.S. 
fabrics  from  U.S.  yam.  This  group  does  not  include  non-unden«ear  t-shirts  in 
group  E. 


Non-underwear  t-shirts  in  subheading  6109.10.00  &  6109.90.10  made  of 

regional  fabric  from  U.S.  yam. 


Brassieres  cut  and  assembled  in  the  United  States  and/or  one  or  more  CBTPA 
beneficiaryj:x)untries^ 


Apparel  assembled  from  fabrics  or  yams  conskJered  in  short  supply  in  \i\e 
NAFTA,  or  designated  as  not  available  in  commercial  quantities  in  the  United 
States. 


Handloomed  fabrics,  handmade  articles  made  of  handkxxned  fabrics,  or  textile 
fblktore  artfcles  -  as  defined  In  bilateral  consultations. 


Textile  luggage  assembled  from  U.S.  formed  and  cut  fabric  from  U.S.  yams. 


Textile  luggage  cut  and  assembled  from  U.S.  febric  finom  U.S.  yam. 


Knit  apparel  assembled  with  U.S.  thread,  cut  from  U.S.  fom>ed  fabrics  from  U.S. 
yams,  and  may  include  components  knit-to-shape  in  the  United  States  from  U.S. 


yams. 


Apparel  assembled  with  U.S.  thread  from  (1)  U.S.  fabric  cut  in  the  United  States 
and  the  region,  or  (2)  components  knit-to-shape  in  the  United  States  and  the 
regkHi.  or  (3)  a  combinatk>n  of  cutting  and  knitting-to-shape  in  the  United  States 
or  the  regton 


6.  U.S./Caribbean  Fabric  Producer  Name  & 
Address: 


9.  Handloomed,  Handmade,  or  Folklore  Article: 


19  CFR 


10223(aX1) 


10.223(aX2) 


10.223(3X3) 


10.223(aX4) 


10.223(aX5) 


10.223(aX6) 


10.223(aX7) 
10.223(aX8) 


10.223(3X9) 


10.223(3X10) 


10.223(3X11) 


10.223(3X12) 


10.223(3X13) 


7.  U.S./Caribbean  Yarn  Producer  Name  & 
Address:  


8.  U.S.  Thread  Producer  Name  &  Address: 


10.  Name  of  Short  Supply  Fabric  or  Yam: 


certify  that  the  information  on  this  document  is  complete  and  accurate  and  I  assume  the  responsibility 
for  proving  such  representations.  I  understand  that  I  am  liable  for  any  false  statements  or  material 
omissions  made  on  or  in  connection  with  this  document.  I  agree  to  maintain,  and  present  upon  request, 
documentation  necessary  to  support  this  certificate. 


1 1 .  Authorized  Signature: 


13.  Name:  (Print  or  Type) 


15.  Date:  (DD/MIWYY) 


16.  Blanket  Period 
From:  To: 


12.  Company: 


14.  Title: 


17:  Telephone: 
Facsimile: 


BILUNG  COOE  4820-02-0 


Federal  Register /Vol.  68.  No.  55 /Friday,  March  21,  2003 /Rules  and  Regulations  13835 


(c)  Preparation  of  Certificate.  The 
following  rules  will  apply  for  purposes 
of  completing  the  Certificate  of  Origin 
set  forth  in  paragraph  (b)  of  this  section: 

(1)  Blocks  1  through  5  pertain  only  to 
the  final  article  exported  to  the  United 
States  for  which  preferential  treatment 
may  be  claimed; 

(2)  Block  1  should  state  the  legal 
name  and  address  (including  country)  of 
the  exporter; 

(3)  Block  2  should  state  the  legal  .. 
name  and  address  (including  country)  of 
the  producer.  If-there  is  more  than  one 
producer,  attach  a  list  stating  the  legal 
name  and  address  (including  country)  of 
all  additional  producers.  If  this 
information  is  confidential,  it  is 
acceptable  to  state  "available  to 
Customs  upon  request"  in  block  2.  If  the 
producer  and  the  exporter  are  the  same, 
state  "same"  in  block  2; 

(4)  Block  3  should  state  the.  legal 
name  and  address  (including  country)  of 
the  importer; 

(5)  In  block  4,  insert  the  letter  that 
designates  the  preference  group  which 
applies  to  the  article  according  to  the 
description  contained  in  the  CFR 
provision  cited  on  the  Certificate  for 
that  group; 

(6)  Block  5  should  provide  a  full 
description  of  each  article.  The 
description  should  be  sufficient  to  relate 
it  to  the  invoice  description  and  to  the 
description  of  the  article  in  the 
international  Harmonized  System. 
Include  the  invoice  number  as  shown 
on  the  commercial  invoice  or,  if  the 
invoice  niunber  is  not  known,  include 
another  unique  reference  number  such 
as  the  shipping  order  number; 

(7)  Blocks  6  through  10  must  be 
completed  only  avhen  the  block  in 
question  calls  for  information  that  is 
relevant  to  the  preference  group 
identified  in  block  4; 

(8)  Block  6  should  state  the  legal 
name  and  address  (including  country)  of 
the  fabric  producer; 

(9)  Block  7  should  state  the  legal 
name  and  address  (including  coimtry)  of 
the  yam  producer; 

(10)  Block  8  should  state  the  legal 
name  and  address  (including  country)  of 
the  thread  producer; 

(11)  Block  9  should  state  the  name  of 
the  folklore  article  or  should  state  that 
the  article  is  handloomed  or  handmade 
of  handloomed  fabric; 

(12)  Block  10  should  be  completed  if 
the  article  described  in  block  5 
incorporates  a  fabric  or  yam  described 
in  preference  group  G  and  should  state 
the  name  of  the  fabric  or  yam  that  has 
been  considered  as  being  in  short 
supply  in  the  NAFTA  or  that  has  been 
designated  as  not  available  in 


commercial  quantities  in  the  United 
States; 

(13)  Block  11  must  contain  the 
signature  of  the  exporter  or  of  the 
exporter's  authorized  agent  having 
knowledge  of  the  relevant  facts; 

(14)  Block  15  should  reflect  the  date 
on  which  the  Certificate  was  completed 
and  signed; 

(15)  Block  16  should  be  completed  if 
the  Certificate  is  intended  to  cover 
multiple  shipments  of  identical  articles 
as  described  in  block  5  that  are 
imported  into  the  United  States  diuing 
a  specified  period  of  up  to  one  year  (see 
§  10.226(b)(4)(ii)).>The  "from"  date  is 
the  date  on  which  the  Certificate 
became  applicable  to  the  article  covered 
by  the  blanket  Certificate  (this  date  may 
be  prior  to  the  date  reflected  in  block 
15).  The  "to"  date  is  the  date  on  which 
the  blanket  period  expires;  and 

(16)  The  Certificate  may  be  printed 
and  reproduced  locally.  If  more  space  is 
needed  to  complete  the  Certificate, 
attach  a  continuation  sheet. 

5.  In  §  10.225,  paragraph  (a)  is  revised 
to  read  as  follows: 

§10.225    Filing  of  claim  for  preferential 
treatment. 

(a)  Declaration.  In  connection  with  a 
claim  for  preferential  treatment  for  a 
textile  or  apparel  article  described  in 
§  10.223,  the  importer  must  make  a 
written  declaration  that  the  article 
qualifies  for  that  treatment.  The 
inclusion  on  the  entry  summary,  or 
equivalent  documentation,  of  the 
subheading  within  Chapter  98  of  the 
HTSUS  under  which  the  article  is 
classified  will  constitute  the  written 
declaration.  Except  in  any  of  the 
circumstances  described  in 
§  10.226(d)(1).  the  declaration  required 
under  this  paragraph  must  be  based  on 
a  Certificate  of  Origin  that  has  been 
completed  and  properly  executed  in 
accordance  with  §  10.224  and  that 
covers  the  article  being  imported. 


§10.226    [Amended] 

6.  In  §  10.226,  the  second  sentence  of 
paragraph  (b)(4)(ii)  is  amended  by 
removing  the  reference  "§  10.224(c)(14)' 
and  adding,  in  its  place,  the  reference 
."§10.224(c)(15)". 

§10.227    [Amended] 

7.  In  §10.227: 

a.  Paragraph  (a)(2)  is  amended  by 
removing  the  words  "in  a  CBTPA 
beneficiary  countn?"; 

b.  Paragraph  (a)(3)  is  amended  by 
removing  the  words  "in  a  CBTPA 
beneficiary  country";  and 

c.  Paragraph  (b)(3)  is  amended  by 
removing  the  words  "§  10.223(c)(3)(i) 


through  (iii)"  and  adding,  in  their  place, 
the  words  "§  10.223(d)(3)(i)  through 
(iii)". 

Rol>ert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  February'  28,  2003. 
Timothy  E.  Skud. 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-6755  Filed  3-20-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  12 

[T.D.  03-13] 
RIN1515-AD15 

Enlry  of  Certain  Steel  Products 

agency:  Customs  Service.  Department 
of  the  Treasury.  « 

ACnON:  Final  mle. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  with  some  changes,  a 
proposed  amendment  to  the  Customs 
Regulations  to  set  forth  special 
requirements  for  the  entry  of  certain 
steel  products.  The  steel  products  in 
question  are  primarily  those  designated 
by  the  President  in  Proclamation  7529 
for  increased  duty  or  tariff-rate  quota 
treatment  under  the  safeguard 
provisions  of  section  203  of  the  Trade 
Act  of  1974.  The  amendment  requires 
the  inclusion  of  an  import  license 
number  on  the  entry  siunmary  or 
foreign-trade  zone  admission 
documentation  filed  with  Customs  for 
any  steel  product  for  which  the  U.S. 
Department  of  Commerce  requires  an 
import  license  under  its  steel  licensing 
and  import  monitoring  program. 
EFFECTIVE  DATE:  Final  mle  effective: 
March  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Santana,  Office  of  Field  Operations 
(202-927-4342). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  5,  2002,  President  Bush 
signed  Proclamation  7529  "To  Facilitate 
Positive  Adjustment  to  Competition 
From  Imports  of  Certain  Steel 
Products,"  which  was  published  in  the 
Federal  Register  (67  FR  10553)  on 
March  7,  2002.  The  Proclamation  was 
issued  under  section  203  of  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 
2253),  and  was  in  response  to 
determinations  by  the  U.S.  Intemational 
Trade  Commission  (FTC)  under  section 
202  of  the  Trade  Act  of  1974,  as 
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amended  (19  U.S.C.  2252).  that  certain 
steel  products  were  being  imported  into 
the  United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury,  or  threat  of  serious 
injury,  to  the  domestic  industries 
producing  like  or  directly  competitive 
articles.  The  action  taken  by  the 
President  in  the  Proclamation  consisted 
of  the  implementation  of  certain 
"safeguard  measures."  specifically,  the 
imposition  of  a  tariff-rate  quota  on 
imports  of  specified  steel  slabs  and  an 
increase  in  duties  on  other  specified 
steel  products.  The  Proclamation 
included  an  Annex  setting  forth 
appropriate  modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  to  effectuate  the 
President's  action.  The  modifications  to 
the  HTSUS.  which  involved  Subchapter 
III  of  Chapter  99  and  included  the 
addition  of  a  new  U.S.  Note  1 1  and  thd 
addition  of  numerous  new  subheadings 
to  cover  the  affected  steel  products, 
were  made  effective  with  respect  to 
goods  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
March  20.  2002. 

On  March  5,  2002.  the  President 
issued  a  Memorandum  to  the  Secretary 
of  the  Treasury,  the  Secretary  of 
Commerce,  and  the  United  States  Trade 
Representative  entitled  "Action  Under 
Section  203  of  the  Trade  Act  of  1974 
Concerning  Certain  Steel  Products." 
which  also  was  published  in  the 
Federal  Register  (67  FR  10593)  on 
March  7.  2002.  The  Memorandum 
included  an  instruction  to  the  Secretary 
of  the  Treasury  and  the  Secretary  of 
Commerce  to  establish  a  system  of 
import  licensing  to  facilitate  the 
monitoring  of  imports  of  certain  steel 
products.  In  addition,  the  Memorandum 
instructed  the  Secretary  of  Commerce, 
within  120  days  of  the  effective  date  of 
the  safeguard  measures  established  by 
Proclamation  7529.  to  publish 
regulations  in  the  Federal  Register 
establishing  the  system  of  import 
licensing. 

On  July  18.  2002.  the  International 
Trade  Administration  of  the  Department 
of  Commerce  published  in  the  Federal 
Register  (67  FR  47338)  a  proposed  nde 
to  establish  a  steel  licensing  and  surge 
monitoring  system  as  instructed  by  the 
President  in  the  March  5.  2002. 
Memorandum.  Under  the  Commerce 
proposal,  all  importers  of  steel  products 
covered  by  the  President's  section  203 
action,  including  those  products  subject 
to  country  exemptions  or  product 
exclusions,  would  be  required  to  obtain 
a  steel  import  license  and  to  provide  the 
license  information  (that  is.  the  license 
number)  to  Customs  except  in  the  case 
of  merchandise  which  is  eligible  for 


informal  entry  under  §  143.21  of  the 
Customs  Regulations  (19  CFR  143.21). 
Commerce  proposed  to  institute  a 
registration  system  for  steel  importers, 
and  steel  import  licenses  would  be 
issued  to  registered  importers,  customs 
brokers  or  their  agents  through  an 
automatic  steel  import  licensing  system. 
Once  registered,  an  importer  or  broker 
would  submit  the  required  license 
application  information  electronically  to 
Commerce,  and  the  system  would  then 
automatically  issue  a  steel  import 
license  number  for  inclusion  on  the 
entry  summary  documentation  filed 
with  Customs. 

Although  the  Presidential 
Memorandum  of  March  5,  2002,  vested 
primary  responsibility  for  the  steel 
product  import  licensing  and 
monitoring  procedures  in  the  Secretary 
of  Commerce,  the  Secretary  of  the 
Treasury,  through  the  U.S.  Customs 
Service,  is  primarily  responsible  for  the 
promulgation  and  administration  of 
regulations  regarding  the  importation 
and  entry  of  merchandise  in  the  United 
States.  Accordingly,  on  August  9.  2002. 
Customs  published  in  the  Federal 
Register  (67  FR  51800)  a  notice  of 
proposed  rulemaking  to  amend  the 
Customs  Regulations  to  provide  an 
appropriate  regulatory  basis  for  the 
collection  of  the  steel  import  license 
number  on  the  entry  summary 
documentation  in  accordance  with  the 
proposed  regulatory  standards 
promulgated  by  the  Department  of 
Commerce.  The  proposed  amendment 
involved  the  addition  of  a  new  §  12.145 
(19  CFR  12.145)  to  require  the  inclusion 
of  a  steel  import  license  number  on  the 
entry  summary  in  any  case  in  which  a 
steel  import  license  number  is  required 
to  be  obtained  under  regulations 
promulgated  by  the  Department  of 
Commerce. 

The  August  9.  2002.  notice  included 
in  the  preamble  a  discussion  of  the 
potential  consequences  under  the 
importer's  bond  for  a  failure  to  provide 
the  required  steel  import  license 
nvunber  to  Customs  on  a  timely  basis 
and  included  a  statement  that,  after  new 
§  12.145  has  been  adopted  as  a  final 
rule.  Customs  would  publish 
appropriate  guidelines  which  could 
outline  circumstances  in  which 
liquidated  damage  claims  in  these  cases 
may  be  reduced  to  $50  for  a  late  filing 
of  the  required  information  or  to  $100 
in  the  case  of  a  complete  failure  to  file 
the  information.  The  Augxist  9.  2002. 
notice  also  invited  the  public  to  submit 
written  comments  on  the  proposed 
regulatory  amendment  for  consideration 
by  Customs  prior  to  taking  final  action 
of  the  proposal. 


On  December  31,  2002.  the 
International  Trade  Administration  of 
the  Department  of  Commerce  published 
in  the  Federal  Register  (67  FR  79845)  a 
final  rule  document  to  add  new 
regulations  implementing  the  Steel 
Import  Licensing  and  Surge  Monitoring 
program.  Those  regulations,  set  forth  at 
19  CFR  part  360.  consist  of  eight 
sections  (§§  360.101-360.108)  and 
reflect,  with  some  changes,  the 
proposals  outlined  in  the  proposed  rule 
published  by  the  Department  of 
Commerce  on  July  31.  2002.  Those 
changes  reflected  in  the  final  regulatory 
texts  adopted  by  Commerce  that  have  a 
substantive  impact  on  the  text  of 
§  12.145  as  proposed  by  Customs  are 
identified  in  the  discussion  of 
comments  on  the  Customs  proposal  set 
forth  below. 

Discussion  of  Comments 

Three  commenters  responded  to  the 
solicitation  of  comments  in  the  August 
9,  2002,  notice  of  proposed  rulemaking. 
Those  comments  are  summarized  and 
responded  to  below. 

Comment:  One  commenter  asserted 
that  foreign-trade  zone  (FTZ)  activities 
are  part  of  the  U.S.  economic  territory 
(even  though  they  are  legally  defined  as 
outside  the  customs  territory  of  the 
United  States)  and  that  FTZ-stored  steel 
constitutes  part  of  U.S.  steel  inventories. 
This  commenter  therefore  argued  that 
FTZ  activities  must  be  included  in  the 
steel  import  licensing  system  and, 
further,  that  this  FTZ  license 
requirement  should  be  imposed  once, 
that  is,  at  the  time  of  admission  of  the 
steel  into  the  FTZ. 

Customs  response:  Customs  notes  that 
the  issue  raised  by  this  commenter 
concerns  the  scope  of  the  steel  import 
licensing  program  which  is  a  matter  for 
which  the  Department  of  Commerce, 
rather  than  Customs,  is  responsible; 
therefore.  Customs  has  no  authority  to 
impose  the  standard  suggested  by  this 
commenter.  However,  Customs  also 
notes  in  this  regard  that  whereas  under 
the  July  18,  2002,  E)epartment  of 
Commerce  proposals  a  license  would 
have  been  required  for  steel  products 
twice,  that  is.  as  they  entered  and  as 
they  left  an  FTZ.  the  Commerce 
regulations  adopted  in  the  December  31, 
2002.  final  rule  document  have 
addressed  the  concern  raised  by  this 
commenter.  Section  360.101(c)  of  those 
regulations  specifically  provides  that  all 
shipments  of  covered  steel  products  into 
FTZs  will  require  an  import  license 
prior  to  the  filing  of  FTZ  admission 
dociunents.  that  the  license  number(s) 
must  be  reported  on  the  application  for 
FTZ  admission  and/or  status 
designation  (Customs  Form  214)  at  the 
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time  of  filing,  and  that  a  further  steel 
license  will  not  be  required  for 
shipments  fit}m  FTZs  into  the 
commerce  of  the  United  States. 

In  order  to  reflect  the  standard 
regarding  FTZ  transactions  set  forth  in 
the  Commerce  regulation  referred  to 
above.  Customs  in  this  final  rule 
document  has  redrafted  proposed 
§  12.145  to  accommodate  a  reference  to  - 
inclusion  of  the  appropriate  license 
number  on  Customs  Form  214  at  the 
time  of  filing  with  Customs.  Thus, 
under  the  revised  text,  the  import 
license  niunber  must  be  provided  to 
Customs  in  two  basic  circumstances:  (1) 
on  Customs  Form  7501  (or  an  electronic 
equivalent)  in  the  case  of  entered 
merchandise;  and  (2)  on  Customs  Form 
214  in  the  case  of  merchandise  admitted 
into  an  FTZ.  In  addition,  the  opening 
exception  clause  regarding  informal 
entry  that  was  included  in  the  proposed 
text  has  not  been  retained  in  the  revised 
§  12.145  text  because  it  is  covered  in  the 
license  issuance  standards  promulgated 
by  Commerce  and  thus  does  not  have  to 
be  repeated  here. 

Comment:  A  commenter  stated  that  in 
administrative  message  02-0910  dated 
July  19,  2002,  Customs  presented  a 
proposed  methodology  for  enforcing 
compliance  with  the  proposed  licensing 
system  subject  to  the  August  9,  2002, 
Customs  notice  of  proposed  rulemaking. 
Under  this  methodology,  foreign  steel 
subject  to  licensing  may  enter  a  Customs 
bonded  warehouse  or  be  covered  by  a 
temporary  importation  bond  (TIB) 
without  a  license;  the  license  would  be 
optional  for  both  the  warehouse  and  TIB 
entries.  Stating  that  this  optional 
treatment  is  inconsistent  with  the 
purpose  of  the  licensing  system,  this 
commenter  argued  that  all  foreign  steel 
subject  to  the  licensing  requirements 
should  be  treated  identically,  regardless 
of  whether  the  steel  is  placed  in  a 
bonded  facility,  covered  by  a  TIB,  or 
admitted  into  an  FTZ.  and  that  this 
identical  treatment  should  require  the 
steel  to  be  licensed  and  counted  when 
it  is  admitted  into  an  FTZ.  entered  into 
a  bonded  warehouse,  or  entered  on  a 
TIB. 

Customs  response:  As  regards  the 
administrative  message  referred  to  by 
this  commenter.  Customs  notes  that  it 
was  intended  only  to  advise  the  trade  on 
the  system  requirements  for  filing  the 
steel  license  information  (number)  when 
entry  filing  is  effected  electronically  in 
the  Automated  Commercial  System 
(ACS)  through  the  automated  broker 
interface  (ABI).  The  administrative 
message  was  issued  in  recognition  of  the 
considerable  lead  time  that  is  necessary 
in  order  to  reprogram  ABI  user  software 
and  reflected  the  best  information 


available  at  that  time  ft-om  the 
Department  of  Commerce  regarding  the 
steel  import  licensing  program 
requirements,  that  is.  the  proposals 
published  by  Commerce  on  July  18, 
2002. 

As  indicated  in  the  preceding 
comment  discussion  regarding  FTZs. 
the  primary  responsibility  for  the  steel 
import  Ucensing  program  rests  with  the 
Department  of  Commerce  and, 
accordingly.  Customs  has  no  authority 
to  impose  standards  that  are  at  variance 
with  the  program  requirements  properly 
established  by  Commerce.  Customs 
further  notes  that,  in  the  final 
regulations  published  by  Commerce  on 
December  31.  2002.  §  360.101(e) 
provides  that  import  licenses  are  not 
required  in  the  case  of  TIB  entries, 
transportation  and  exportation  (T&E) 
entries,  and  entries  into  a  bonded 
warehouse,  and  that  a  ficense  is 
required  at  the  time  of  entry  summary 
in  the  case  of  a  covered  steel  product 
that  is  withdrawn  from  a  bonded 
warehouse.  In  view  of  this  regulatory 
standard,  Customs  cannot  adopt  the 
"identical"  treatment  principle 
suggested  by  this  commenter,  and  the 
text  of  §  12.145  set  forth  in  this  final 
rule  dociiment  has  been  modified  to 
refer  specifically  to  merchandise 
"entered,  or  withdrawn  from  warehouse 
for  consiunption.  in  the  customs 
territory  of  the  United  States"  in  order 
to  exclude  from  coverage  TIB.  T&E.  and 
warehouse  entry  transactions. 

Comment:  A  commenter  referred  to  a 
statement  that  "(ajll  imports  of  steel 
products  *  *  *  will  be  required  to 
obtain  a  steel  import  license  and 
provide  the  license  nvunber  to  U.S. 
Customs  on  the  entry  siunmary."  This 
commenter  raised  the  issue  regarding 
the  point  at  which  a  material  is 
considered  to  be  "imported"  and 
suggested  that,  in  the  case  of  warehouse 
entries,  that  point  should  be  when  the 
material  is  withdrawn  fit)m  the 
warehouse  and  a  consumption  entry  is 
filed  and  not  when  the  material  is  off- 
loaded under  a  warehouse  entry  and 
maintained  in  the  bonded  warehouse. 

Customs  response:  The  statement 
referred  to  by  this  commenter  appeared 
in  the  proposed  rule  document 
published  by  the  Department  of 
Commerce  on  July  18,  2002,  rather  than 
in  the  notice  of  proposed  rulemaking 
published  by  Customs  on  August  9, 
2002.  The  statement  was  not  set  forth  in 
that  document  as  proposed  regulatory 
text  and  therefore  appears  to  have  been 
directed  to  the  general  thrust  of  the  steel 
import  licensing  program.  Customs 
further  notes  that  under  the  program  as 
developed  by  Commerce,  the  mere  fact 
of  importation  is  not  controlling  as 


regards  the  licensing  and  license 
number  reporting  requirements.  Rather, 
as  already  indicated  in  this  comment 
discussion,  the  Department  of 
Commerce  proposals  and  final 
regulatory  texts,  as  well  as  the  text  of 
§  12.145  as  proposed  and  as  set  forth  in 
this  final  rule  document,  make  it  clear 
that  those  requirements  do  not  arise  at 
the  time  of  entry  into  a  bonded 
warehouse  but  rather  only  upon 
withdrawal  from  the  warehouse  when 
Customs  Form  7501  will  be  filed. 

Comment:  A  commenter 
recommended  that  the  Customs  entry 
number  not  be  a  requirement  at  the  time 
of  applying  for  a  license  unless  it  is 
available  at  the  time  of  filing.  This 
commenter  referred  to  two  situations  in 
which  it  would  not  be  possible  to 
provide  the  proper  entry  niunber  when 
applying  for  the  license.  One  situation 
involves  Customs  bonded  warehouses, 
where  the  entry  number  assigned  at  the 
time  of  arrival  in  the  United  States  is 
not  the  same  as  the  entry  number  that 
applies  when  duty  is  eventually  paid. 
The  other  situation  involves  split 
shipment  situations  where  a  portion  of 
the  cargo  covered  by  one  invoice  or  bill 
of  lading  is  discharged  and  moved 
overland  separately  from  the  rest  of  the 
cargo,  with  the  result  that  multiple 
entries  will  be  filed  for  the  merchandise 
covered  by  the  one  invoice  or  bill  of 
lading. 

Customs  response:  Customs  first  notes 
that  the  observations  made  by  this 
commenter  relate  to  the  license  issuance 
process  which  is  controlled  by  the 
Department  of  Commerce  regulations 
and  not  by  the  regulations  promulgated 
by  Customs.  Moreover.  Customs  notes 
that,  in  the  final  regulations  published 
by  Commerce  on  December  31.  2002. 
§  360.103(b)  provides  that  license  filers 
are  not  required  to  report  a  Customs 
entry  number  to  obtain  an  import 
license  but  are  encouraged  to  do  so  if 
the  entry  number  is  knovtm  at  the  time 
of  filing  for  the  license.  Accordingly,  the 
concern  expressed  by  this  commenter 
has  been  addressed  in  the  Commerce 
final  regulations. 

Comment:  A  commenter  referred  to  a 
statement  that  "[t]he  applicable  license 
number(s)  must  cover  the  total  quantity 
of  steel  entered  and  should  match  the 
information  provided  on  the  Customs 
entry  summary."  This  commenter 
argued  that  it  would  be  difficult  to  meet 
this  requirement  in  some  cases 
involving  warehouse  entries.  For 
example,  where  goods  are  withdrawn 
for  export  to  Canada,  the  inclusion  of 
those  quantities  on  an  application  for  a 
license  at  the  time  of  "entry"  into  the 
port  would  have  an  impact  on  the 
validity  of  the  data  collected.  This 
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commenter  also  noted  the  possibility 
that  a  warehouse  entry  could  be  open 
for  an  extended  period  of  time, 
requiring  the  government  to  monitor  the 
open  license  for  months  or  even  years. 

Customs  response:  The  statement 
referred  to  by  this  commenter  appeared 
in  the  proposed  rule  document 
published  by  the  Department  of 
Commerce  on  July  18.  2002.  rather  than 
in  the  notice  of  proposed  rulemaking 
published  by  Customs  on  August  9, 
2002.  and  this  statement  was  not  set 
forth  in  that  document  as  proposed 
regulatory  text.  A  similar  statement  does 
appear  as  regulatory  text  in  the  final 
rule  document  published  by  Commerce 
on  December  31.  2002:  The  last  sentence 
of  §  360.101(a)(2)  reads  "(tlhe  applicable 
license(s)  must  cover  the  total  quantity 
of  steel  entered  and  should  cover  the 
same  information  provided  on  the 
Customs  entry  summary."  This  sentence 
appears  in  the  context  of  a  discussion  of 
when  a  single  license  may  cover 
multiple  products  and  when  separate 
licenses  for  steel  entered  under  a  single 
entry  are  required,  and  it  immediately 
follows  the  statement  that  "|a]s  a  result, 
a  single  Customs  entry  may  require 
more  than  one  steel  import  license." 
The  regulatory  text  in  question  thus 
relates  to  the  scope  of  the  licensing 
procedure  and  therefore  falls  directly 
under  the  authority  of  Commerce  rather 
than  that  of  Customs. 

Customs  would  also  suggest  that  the 
potential  problem  outlined  by  the 
commenter  regarding  goods  withdrawn 
from  warehouse  for  shipment  to  Canada 
could  be  avoided  by  controlling  the 
point  at  which  application  for  the 
license  is  made.  In  other  words,  even 
though  under  19  CFR  181.53  goods 
withdrawn  from  a  U.S.  duty-deferral 
program  (such  as  a  Customs  bonded 
warehouse)  for  exportation  to  Canada 
must  be  treated  as  entered  or  withdrawn 
for  consumption,  and  thus  a  Customs 
Form  7501  must  be  filed  as  a 
consequence  of  that  exportation,  the 
potential  problem  outlined  by  this 
commenter  could  be  avoided  simply  if 
the  importer  did  not  apply  for  the 
license  when  the  steel  is  entered  in  the 
warehouse  but  rather  only  when  it.  or 
any  part  of  it,  is  withdrawn  for 
shipment  to  Canada.  This  approach 
would  also  address  the  "open  license" 
issue  raised  by  this  commenter. 

Comment:  One  commenter  raised  an 
issue  regarding  the  impact  of  the 
proposal  on  quota  monitoring.  The 
commenter  specifically  asked  whether 
the  licenses  will  play  a  role  in  tracking 
the  quota  for  products  excluded  from 
the  safeguard  action  that  include  a  quota 
mechanism.  This  commenter  suggested 
that  the  answer  to  this  question  would 


greatly  impact  both  the  timing  for  filing 
the  license  application  and  what 
information  might  need  to  be  included 
on  the  application. 

Customs  response:  Customs  is  simply 
responsible  for  collecting  the  license 
number  and  any  related  quota  or  other 
data  required  at  the  time  of  entry  and  for 
providing  that  data  to  the  Department  of 
Commerce.  Responsibility  for  all  other 
tracking  aspects  of  the  data  collected 
lies  with  the  Commerce  and  therefore  is 
outside  the  regulatory  authority 
exercised  by  Customs. 

Comment:  A  commenter  stated  that 
the  sole  enforcement  authority  that 
Customs  has  regarding  the  proposed 
rule  is  the  liquidated  damages  provision 
under  19  CFR  113.62.  This  conunenter 
further  argued  that  since  Customs  can 
mitigate  liquidated  damage  claims. 
Customs  must  design  its  mitigation 
guidelines  with  respect  to  steel  import 
licenses  to  ensure  that  importers  will 
have  a  strong  incentive  to  comply  with 
the  regulatory  requirements.  The 
commenter  also  referred  to  the  preamble 
discussion  in  the  August  9,  2002.  notice 
of  proposed  rulemaking  regarding  future 
mitigation  guidelines  that  would 
include  a  reduction  of  liquidated 
damage  claims  to  $50  for  a  late  filing  of 
the  required  information  or  $100  in  the 
case  of  a  complete  failure  to  file  the 
information.  Arguing  that  these  amounts 
are  negligible,  the  commenter  stated  that 
Customs  should  adopt  guidelines 
similar  to  those  which  governed  the 
entry  of  products  from  Canada  under 
the  1996  Softwood  Lumber  Agreement, 
that  is;  mitigation  to  between  25  and  50 
percent  of  the  claim,  but  not  less  than 
$500  and  not  more  than  $3,000  per 
entry,  and  no  mitigation  if  the  importer 
completely  failed  to  provide  the 
required  information. 

Customs  response:  Customs  does  not 
agree  that  the  mitigation  standards 
applied  to  cases  involving  softwood 
lumber  bY)m  Canada  are  appropriate  in 
the  present  context.  Subject  to  any 
changes  that  may  be  reflected  in  any 
published  mitigation  guidelines 
regarding  the  steel  import  license 
program,  Customs  remains  of  the 
opinion  that  the  mitigated  amounts 
reflected  in  the  August  9,  2002,  notice 
of  proposed  rulemaking  are  generally 
appropriate  in  this  context. 

Conclusion 

Based  on  the  final  regulations  adopted 
by  the  Department  of  Commerce  and  the 
analysis  of  the  comments  received  as  set 
forth  above.  Customs  believes  that 
proposed  §  12.145  should  be  adopted  as 
a  final  regulation  with  the  changes  to 
the  text  as  discussed  above. 


Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Customs 
believes  that  the  amendment,  which 
involves  the  addition  of  only  one  data 
element  to  each  of  two  existing  required 
Customs  forms,  will  have  a  negligible 
impact  on  importer  operations. 
Accordingly,  the  amendment  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Paperwork  Reduction  Act 

The  collections  of  information  in  the 
current  regulations  have  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507)  and  assigned  OMB 
control  number  1515-0065  (Entry 
summary  and  continuation  sheet)  and 
OMB  control  number  1515-0086 
(Application  for  foreign-trade  zone 
admission  and/or  status  designation). 
This  rule  does  not  involve  any  material 
change  to  the  existing  approved 
information  collections. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  12 

Bonds,  Customs  duties  and 
inspection.  Entry  of  merchandise, 
Imports,  Prohibited  merchandise, 
Reporting  and  recordkeeping 
requirements.  Restricted  merchandise. 

Amendment  to  the  Regulations 

For  the  reasons  stated  in  the 
preamble.  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is 
amended  as  set  forth  below. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  authority  citation  for  Part  12 
continues  to  read  in  part  as  follows: 
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Authority:  5  U.S.C.  301:  19  U.S.C.  66. 1202 
(General  Note  23.  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1624; 

*  *  *  *  * 

2.  A  new  center  heading  and  new 
§  12.145  are  added  to  read  as  follows: 

Steel  Products 

§  12.145    Entry  or  admission  of  certain 
steel  products. 

In  any  case  in  which  a  steel  import 
license  number  is  required  to  be 
obtained  under  regulations  promulgated 
by  the  U.S.  Department  of  Commerce, 
that  license  number  must  be  included: 

(a)  On  the  entry  sununary.  Customs 
Form  7501,  or  on  an  electronic 
equivalent,  at  the  time  of  filing,  in  the 
case  of  merchandise  entered,  or 
withdrawn  from  warehouse  for 
consumption,  in  the  customs  territory  of 
the  United  States;  or 

(b)  On  Customs  Form  214,  at  the  time 
of  filing  under  Part  146  of  this  chapter, 
in  the  case  of  merchandise  admitted 
into  a  foreign  trade  zone. 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  February  25.  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  03-6757  Filed  3-20-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICER 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Laidlomycin  and 
Chlortetracycline 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTK>N:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Alpharma, 
Inc.  The  NADA  provides  for  the  use  of 
approved,  single-ingredient  Type  A 
medicated  articles  containing 


laidlomycin  and  chlortetracycline  to 
formulate  two-way  combination  drug 
Type  C  medicated  feeds  for  cattle  fed  in 
confinement  for  slaughter. 
DATES:  This  rule  is  eflFective  March  21, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
S.  Dubbin,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville,  MD  20855,  301-827-0232.  e- 
mail:  edubbin@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Alpharma, 
Inc..  One  Executive  Dr..  P.O.  Box  1399, 
Fort  Lee,  NJ  07024.  filed  NADA  141-201 
for  use  of  CATTLYST  (laidlomycin 
propionate  potassium)  and 
AUREOMYCIN  (chlortetracycline)  Type 
A  medicated  articles  to  formulate  two- 
way  combination  drug  Type  C 
medicated  feeds  for  cattle  fed  in 
confinement  for  slaughter.  The  NADA  is 
approved  as  of  December  18,  2002,  and 
the  regulations  are  amended  in  21  CFR 
558.128  and  558.305  to  reflect  the 
approval  and  a  current  format.  The  basis 
of  approval  is  discussed  in  the  fr^edoin 
of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rogkville,  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 
Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary'  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows:  . 

Authority:  21  U.S.C.  360b.  371. 

2.  Section  558.128  Chlortetracycline  is 
amended  in  paragraph  (e)(6)  by 
redesignating  paragraphs  (e)(6)(vii) 
through  (e)(6)(xii)  as  paragraphs 
(e)(6)(viii)  through  (e)(6){xiii);  and  by 
adding  new  paragraph  (e)(6)(vii)  to  read 
as  follows: 

§  558.1 28    Chlortetracycline. 

>  *        *        *        *        * 

(e)  *  *  * 
(6)  *  *  * 

(vii)  Laidlomycin  in  accordance  with 
§558.305. 

***** 

3.  Section  558.305  is  amended  by: 

a.  Revising  the  section  heading: 

b.  Redesignating  paragraph  (b)  as 
paragraph  (c); 

c.  Adding  new  paragraphs  (b)  and 
(c)(3):  and  , 

d.  Revising  paragraphs  (a)  and  (d)  to 
read  as  follows: 

§558.305    Laidlomycin. 

(a)  Specifications.  Type  A  medicated 
articles  containing  50  grams 
laidlomycin  propionate  potassium  per 
pound. 

(b)  Approvals.  See  No.  046573  in 
§  510.600(cj  of  this  chapter. 

(c)  Special  considerations. 
***** 

(3)  Labeling  for  all  Type  B  feeds 
(liquid  and  dry)  and  Type  C  feeds 
containing  laidlomycin  shall  bear  the' 
following  statements:  » 

(i)  Do  not  allow  horses  or  other 
equines  access  to  feeds  containing 
laidlomycin  propionate  potassium. 

(ii)  The  safety  of  laidlomycin 
propionate  potassium  in  unapproved 
species  has  not  been  established. 

(iii)  Not  for  use  in  animals  intended 
for  breeding. 

(d)  Conditions  of  use.  It  is  used  in 
cattle  being  fed  in  confinement  for 

^laughter  as  follows: 


Laidlomycin  in  grams 
per  ion 

Cpmbination  In  grams  per  ton 

Indications  tor  use 

Limitations 

Sponsor 

(1)5 

\ 

For   Improved   feed   efficiency 
and  Increased  rate  of  weight 
gain. 

Feed  continuously  In  a  Type 
C  feed  at  a  rate  of  30  to  75 
mg/head/day. 

046573 
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Laidlomycin  in  grams 
per  Ion 


(2)5     * 


(3)5 


(4)  5  to  10 

(5)  5  to  10 


Combination  in  grams  per  ton 


ChlortetracyclinelO  mg/lb  body 
weight 


Chlortetracycline  350  mg/head/ 
day 


Chlortetracycline  10  mg/pound 
body  weight 


(6)  5  to  10 


Indications  for  use 


Chlortetracycline  350  mg/head/ 
day 


For  improved  feed  efficiency 
and  increased  rate  of  weight 
gain;  and  for  treatnr>ent  ef 
bacterial  enteritis  caused  by 
Echerichia  coli  and  bacterial 
pneumonia  caused  kty 
Pasteurella  multodda  orga- 
nisms susceptibte  to  chlor- 
tetracycline. 

For  improved  feed  efficiency 
and  increased  rate  of  weight 
gain;  and  for  control  of  bac- 
terial pneumonia  associated 
with  shipping  fever  complex 
caused  tiy  Pasteurella  spp. 
susceptible  to  chlortetra- 
cycline. 

For  improved  feed  efficiency: 


For  improved  feed  efficiency; 
and  for  treatment  of  bacterial 
enteritis  caused  by  E.  coli 
and  bacterial  pneumonia 
caused  by  P.  multocida  or- 
ganisms susceptible  to  chlor- 
tetracycline. 


For  improved  feed  efficiency; 
and  for  control  of  t)acterial 
pneumonia  associated  with 
shipping  fever  complex 
caused  by  Pasteurella  spp. 
susceptible  to  chlortetra- 
cycline. 


Limitations 


Feed  continuously  at  a  rate 
of  30  to  75  mg  laidlomycin 
propionate  potassium  per 
head  per  day  for  not  more 
ttian  5  days.  A  withdrawal 
period  has  not  been  estab- 
lished for  this -product  in 
pre-ruminating  calves.  Do 
not  use  in  calves  to  be 
processed  for  veal. 

Feed  continuously  at  a  rate 
of  30  to  75  mg  laidlomycin 
propionate  potassium  per 
head  per  day.  A  withdrawal 
period  has  not  been  estab- 
lished for  this  product  in 
pre-ruminating  calves.  Do 
not  use  in  calves  to  be 
processed  for  veal. 

Feed  continuously  in  a  Type 
C  feed  at  a  rate  of  30  to 
150  milligrams/head/day. 

Feed  continuously  at  a  rate 
of  30  to  150  mg 
laidlomycin  propionate  po- 
tassium per  head  per  day 
for  not  more  than  5  days.  A 
withdrawal  period  has  not 
t>een  established  for  this 
product  in  pre-ruminating 
calves.  Do  not  use  in    : 
calves  to  be  processed  for 
veal. 

Feed  continuously  at  a  rate 
of  30  to  150  mg 
laidlomycin  propionate  po- 
tassium per  head  per  day. 
A  withdrawal  period  has 
not  been  established  for 
this  product  in  pre-rumi- 
nating calves.  Do  not  use 
in  calves  to  be  processed 
for  veal. 


Sponsor 


046573 


046573 


046573 


046573 


046573 


Dated:  February  25.  2003. 
Stephen  F.  Suodlof, 

Director,  Center  for  Veterinary  Medicine. 
[PR  Doc.  03-6508  Filed  3-20-03;  8:45  am) 
BILUNG  CODE  4160-01-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  088-FON;  FRL-7470-6] 

Finding  of  Failure  To  Submit  State , 
Implementation  Plan  Revisions  for 
Particulate  Matter,  California— San 
Joaquin  Valley 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
find  that  California  failed  to  make  a 


Clean  Air  Act  (CAA  or  Act)  state 
implementation  plan  (SIP)  submittal  for 
particulate  matter  of  ten  microns  or  less 
(PM-IO)  required  for  the  San  Joaquin 
Valley  PM-10  nonattainment  area  (the 
San  Joaquin  Valley  or  the  Valley).  Under 
the  Act,  for  serious  areas  failing  to  attain 
the  PM-10  National  Ambient  Air 
Quality  Standards  (NAAQS)  by  the 
required  attainment  date,  states  are 
required  to  submit  within  12  months 
after  the  applicable  attainment  date, 
plan  revisions  which  provide  for 
attainment  of  the  PM-10  NAAQS,  and 
from  the  date  of  such  submission  until 
attainment,  for  an  annual  reduction  of 
PM-10  or  PM-10  precursor  emissions 
within  the  area  of  not  less  than  5 
percent  of  the  amount  of  such  emissions 
as  reported  in  the  most  recent  inventory 
prepared  for  the  area  (5%  attainment 
plan).  The  San  Joaquin  Valley  is  a 
serious  PM-10  nonattainment  area  that 
failed  to  meet  its  attainment  date  of 


December  31,  2001.  Thus,  the  5%  PM- 
10  attainment  plan  was  due  on 
December  31,  2002  but  has  not  yet  been 
submitted. 

This  action  triggers  the  18-month 
clock  for  mandatory  application  of 
sanctions  and  the  2-year  clock  for  a 
federal  implementation  plan  (FIP)  under 
the  Act.  This  action  is  consistent  with 
the  CAA  mechanism  for  assuring  SIP 
submissions. 

EFFECTIVE  DATE:  This  action  is  effective 
as  of  March  7.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Lo,  U.  S.  Environmental 
Protection  Agency,  Region  9,  Air 
Division  (AIR-2),  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  972-3959; 
!o.doris@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
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I.  CAA  PM-10    Planning  Requirements 
for  the  San  Joaquin  Valley 

In  1990,  Congress  amended  the  Clean 
Air  Act  to  address,  among  other  things, 
continued  nonattainment  of  the  PM-10 
NAAQS.  1  Public  Law  549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q 
(1991).  On  the  date  of  enactment  of  the 
1990  Clean  Air  Act  Amendments,  PM- 
10  areas  including  the  San  Joaquin 
Valley  planning  area,  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  amended  Act,  were  designated 
nonattainment  by  operation  of  law.  See 
56  FR  11101  (March  15, 1991).  EPA 
codified  the  boimdaries  of  the  San 
Joaquin  Veilley  PM-10  nonattainment 
area  at  40  CFR  81.305.2 

Once  an  area  is  designated 
nonattainment  for  PM-10,  section  188 
of  the  CAA  outlines  the  process  for 
classifying  the  area  and  establishes  the 
area's  attainment  deadline.  In 
accordance  with  section  188(a),  at  the 
time  of  designation,  all  PM-10 
nonattainment  areas,  including  San 
Joaquin  Valley,  were  initially  classified 
as  moderate. 

Section  188(b)(1)  of  the  Act  provides 
that  moderate  areas  can  subsequently  be 
reclassified  as  serious  before  the 
applicable  moderate  area  attainment 
date  if  at  any  time  EPA  determines  that 
the  area  cannot  "practicably"  attain  the 
PM-10  NAAQS  by  the  moderate  area 
attaiiunent  deadline,  December  31, 
1994.  On  January  8, 1993  (58  FR  3337), 
EPA  made  such  a  determination  and 
reclassified  the  San  Joaquin  Valley 
planning  area  as  serious. 

The  attaiiunent  deadline  for  the  San 
Joaquin  Valley  is  December  31,  2001. 
Section  189(b)(2)  of  the  Act  required  the 
submission  of  SIP  revisions  addressing 
CAA  sections  189(b)  and  (c)  by  August 
8, 1994  and  February  8, 1997.  California 
made  these  required  serious  area 
submittals  for  the  San  Joaquin  Valley 
and  withdrew  them  on  February  26, 
2002.  EPA  then  made  a  finding  of 
failure  to  submit  (67  FR  11925). 


•  EPA  revised  the  NAAQS  for  PM-10  on  July  1. 
1987  (52  FR  24672),  replacing  standards  for  total 
suspended  particulates  with  new  standards 
applying  only  to  particulate  matter  up  to  10 
microns  in  diameter  (PM-10).  At  that  time.  EPA 
established  two  PM-10  standards.  The  annual  PM- 
10  standard  is  attained  when  the  expected  annual 
arithmetic  average  of  the  24-hour  samples,  averaged 
over  a  three  year  period,  is  equal  to  or  less  than  50 
micrograms  per  cubic  meter  (ug/m3).  The  24-hour 
PM-10  standard  of  150  ug/m3  is  attained  if  samples 
taken  for  24-hour  periods  have  no  more  than  one 
expected  exceedance  per  year,  averaged  over  3 
years.  See  40  CFR  5Q.6  and  40  CFR  part  50. 
appendix  K. 

2  The  San  Joaquin  Valley  PM-10  planning  area 
includes  the  following  counties  in  California's 
central  valley:  Fresno,  Kem,  Kings,  Tulare,  San 
Joaquin,  Stanislaus,  Madera  and  Merced. 


On  July  23,  2002,  EPA  finalized  a 
finding  of  failure  to  attain  the  annual 
and  24-hour  PM-10  standards  for  the 
Valley  by  December  31,  2001  (67  FR 
48039).  For  serious  areas  failing  to  meet 
their  applicable  attainment  deadlines, 
section  189(d)  of  the  CAA  requires 
states  to  "submit  within  12  months  after 
the  applicable  attainment  date,  plan 
revisions  which  provide  for  attainment 
of  the  PM-10  air  quality  standards  and, 
from  the  date  of  such  submission  imtil 
attainment,  for  an  annual  reduction  of 
PM-10  or  PM-10  precursor  emissions 
within  the  area  of  not  less  than  5 
percent  of  the  amoimt  of  such  emissions 
as  reported  in  the  most  recent  inventory 
prepared  for  the  area."  The  5%  PM-10 
attainment  plan  for  the  San  Joaquin 
Valley  was  due  on  December  31,  2002. 
EPA  has  not  yet  received  such  a 
submittal  from  the  State. 

n.  Final  Action 

A.  Finding  of  Failure  To  Submit 
Required  SIP  Revisions 

If  California  does  not  submit  the 
required  plan  revisions  witMn  18    . 
months  of  the  effective  date  of  today's 
rulemaking,  pursuant  to  CAA  section 
179(a)  and  40  CFR  52.31,  the  offset 
sanction  identified  in  CAA  section 
179(b)  will  be  applied  in  the  affected 
area.  If  the  State  has  still  not  made  a 
complete  submittal  6  months  after  the 
offset  sanction  is  imposed,  then  the 
highway  fimding  sanction  will  apply  in 
the  affected  area,  in  accordance  with  40 
CFR  52.31.3  The  18-month  clock  vrill 
stop  and  the  sanctions  will  not  take 
effect  if,  within  18  months  after  the  date 
of  the  finding,  EPA  finds  that  the  State 
has  made  a  complete  submittal 
addressing  the  5%  attainment 
requirements  for  the  San  Joaquin  Valley. 
In  addition,  CAA  section  110(c)(1) 
provides  that  EPA  must  promulgate  a 
federal  implementation  plan  (FIP)  no     . 
later  than  2  years  after  a  finding  under 
section  179(a)  unless  EPA  takes  final 
action  to  approve  the  submittal  within 
2  years  of  EPA's  finding. 

B.  Effective  Date  Under  the 
Administrative  Procedures  Act 

This  final  action  is  effective  on  March 
7,  2003.  Under  the  Administrative 
Procedures  Act  (APA),  5  U.S.C. 


^In  a  1994  rulemaking,  EPA  established  the  ' 
Agency's  selection  of  the  sequence  of  these  two 
sanctions:  the  offset  sanction  under  Action 
179(b)(2)  shall  apply  at  18  months,  followed  6 
months  later  by  the  highway  sanction  under  section 
179(b)(1)  of  the  Act.  EPA  does  not  choose  to  deviate 
fhjm  this  presumptive  sequence  in  this  instance. 
For  more  details  on  the  timing  and  implementation 
of  the  sanctions,  see  59  FR  39832  (August  4,  1994). 
promulgating  40  CFR  52.31,  "Selection  of  sequence 
of  mandatory  sanctions  for  findings  made  pursuant 
to  section  179  of  the  Clean  Air  Act." 


553(d)(3),  an  agency  rulemaking  may 
take  effect  before  30  days  after  the  date 
of  publication  in  the  Federal  Register  if 
an  agency  has  good  cause  to  mandate  an 
earlier  effective  date.  Today's  action 
concerns  SIP  revisions  that  are  already 
overdue  and  the  State  has  been  aware  of 
applicable  provisions  of  the  CAA 
relating  to  overdue  SIPs.  In  addition, 
today's  action  simply  starts  a  "clock" 
that  will  not  result  in  sanctions  for  18 
months,  and  that  the  State  may  "turn 
off'  through  the  submission  of  a 
complete  SIP  submittal.  These  reasons 
support  an  effective  date  prior  to  30 
days  after  the  date  of  publication. 

C.  Notice-and-Comment  Under  the 
Administrative  Procedures  Act 

This  final  agency  action  is  not  subject 
to  the  notice-and-comment 
requirements  of  the  APA,  5  U.S.C. 
533(b).  EPA  believes  that  because  of  the 
limited  time  provided  to  make  findings 
of  failure  to  submit  regarding  SIP 
submissions.  Congress  did  not  intend 
such  findings  to  be  subject  to  notice- 
and-comment  rulemaking.  However,  to  ' 
the  extent  such  findings  are  subject  to 
notice-and-comment  rulemaking,  EPA 
invokes  the  good  cause  exception 
pursuant  to  the  APA,  5  U.S.C.  553(d)(3). 
Notice  and  comment  are  unnecessary 
because  no  EPA  judgment  is  involved  in 
making  a  nonsubstantive  finding  of 
failure  to  submit  SIPs  required  by  the 
CAA.  Furthermore,  providing  notice 
and  comment  would  be  impracticable 
because  of  the  limited  time  provided 
under  the  statute  for  making  suph 
determinations.  Finally,  notice  and 
comment  would  be  contrary  to  the 
public  interest  because  it  would  divert 
Agency  resources  fi^m  the  critical 
substantive  review  of  submitted  SIPs. 
See  58  FR  51270,  51272,  note  17 
(October  1, 1993);  59  FR  39832,  39853 
(August  4, 1994). 

m.  Statutory  and  Executive  Offic«- 
Reviews 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866.  entitled 
Regulatory  Planning  and  Review." 

B.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
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Environmental  Health  Risks  and  Safety 
Risks"  (62  PR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  IT 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it  does 


not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Executive  Order  13175 
Executive  Order  13175.  entitled 

"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
findings  of  failure  to  submit  required 
SIP  revisions  do  not  by  themselves 
create  any  new  requirements.  Therefore, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 


local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  today's 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  goverrunents  in  the 
aggregate,  or  to  the  private  sector.  The 
CAA  provision  discussed  in  this  notice 
requires  states  to  submit  SIPs.  This 
notice  merely  provides  a  finding  that 
California  has  not  met  that  requirement. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  goverrunents,  or  to 
the  private  sector,  result  from  tliis 
action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  refjuires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  EPA 
believes  that  VCS  are  inapplicable  to 
today's  action  because  it  does  not 
require  the  public  to  perform  activities 
conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 
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/.  Petitions  for  Judicial  Review 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  20,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  March  7,  2003. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  DC. 
[FR  Doc.  03-6708  Filed  3-20-03;  8:45  am) 

BILUNG  CODE  6560-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

ICA  071-0379a;  FRL-7456-6] 

Revisions  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District, 
Mendocino  County  Air  Quality 
Management  District,  and  Monterey 
Bay  Unified  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Imperial  County  Air  Pollution  Control 
District  (ICAPCD)  and  the  Mendocino 
County  Air  Qucdity  Management  District 
(MCAQMD),  and  to  rescind  one  rule 
from  the  Monterey  Bay  Unified  Air 
Pollution  Control  District  (MBUAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  Under 
authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  we 
are  approving  and  rescinding  local  rules 
that  are  administrative  and  address 
changes  for  clarity  and  consistency. 
DATES:  This  rule  is  effective  on  May  20, 
2003,  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
April  21.  2003.  If  we  receive  such 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notiiy  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agency.  Region  LX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  dociunents  (TSDs)  at 
oxii  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Air  and  Radiation  Docket  and 
Information  Center,  U.S. 
Enviroiunental  Protection  Agency, 
Room  B-102,  1301  Constitution 
Avenue,  NW.,  (Mail  Code  6102T), 
Washington,  DC  20460. 
California  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section.  1001  "I"  Street. 
Sacramento,  CA  95814. 


Imperial^County  Air  Pollution  Control 
District.  150  South  9th  Street.  El 
Centro.  CA  92243-2801. 

Mendocino  County  Air  Quality 
Management  District,  306  E.  Gobbi 
St..  Ukiah.  CA  95482-5511. 

Monterey  Bay  Unified  Air  Pollution 
Control  District.  24580  Silver  Cloud 
Ct.;  Monterey.  CA  93940-6536. 

A  copy  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
www.arJ3.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen.  EPA  Region  IX,  (415) 
947-4120. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

IIvfPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  Public  comment  and  final  action. 

III.  Background  information 

A.  Why  were  these  rules  submitted? 

IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (GARB). 


Table  1.— Submitted  Rules 

Local 
agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

ICAPCD 

115 

400(b) 

209 

Legal  Application  and  Incorporation  ot  Other  Regulations  

36416 
34064 
36753 

36671 

MCAQMD 
MBUAPCD 

Circumvention 

State  Ambient  Air  Quality  Standards  (Rescission) 

34290 
36870 

On  December  27, 1993  (MCAQMD), 
October  6.  2000  (ICAPCD).  and  February 
8,  2001  (MBUAPCD),  these  rule 
submittals  were  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51 
Appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  versions  of  these  rules 
into  the  SIP  on  the  dates  listed:  ICAPCD 
rule  115,  February  3,  1989;  MCAQMD 


rule  400(b).  November  7. 1978;  and 
MBUAPCD  rule  209.  July  13,  1987. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

Imperial  rule  115  has  been 
reformatted  for  consistency  with  the 
district's  rule  book  and  represents  an 
improvement  to  the  SIP. 

Mendocino  rule  400(b)  has  been 
revised  to  clarify  that  no  one  may  emit 
air  contaminants  except  in  such  fashion 
that  compliance  can  be  determined. 


Monterey  rule  209  is  being  rescinded 
because  requirements  have  previously 
been  incorporated  into  district  rule  207. 
The  TSDs  have  more  information  about 
these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

These  rules  describe  administrative 
provisions  and  definitions  that  support 
emission  controls  foimd  in  other  local 
agency  requirements.  In  coihbination 
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with  the  other  requirements,  these  rules 
must  be  enforceable  (see  section  110(a) 
of  the  Act)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  EPA  policy  that  we  used  to  help 
evaluate  enforceability  requirements 
consistently  includes  the  Bluebook 
("Issues  Relating  to  VOC  Regulation 
Cutpoints.  Deficiencies,  and 
Deviations."  EPA.May  25. 1988)  and 
the  Little  Bluebook  ("Guidance 
Document  for  Correcting  Common  VOC 
&  Other  Rule  Deficiencies. '  EPA  Region 
9.  August  21.  2001). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability  and  SIP 
relaxations.  The  TSDs  have  more 
information  on  our  evaluation. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rules  and  rule  recission 
because  we  believe  they  fulfill  all 
relevant  requirements.  We  do  not  think 
anyone  will  object  to  this  approval,  so^ 
we  are  finalizing  it  without  proposing  It 
in  advance.  However,  in  the  proposed 
rules  section  of  this  Federal  Register. 
we  are  simultaneously  proposing 
approval  of  the  same  submitted  rules 
and  recission.  If  we  receive  adverse 
comments  by  April  21.  2003,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  "the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  May  20.  2003. 
This  will  incorporate  these  rules  into 
the  Federally  enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule.  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

m.  Background  Information 

A.  Why  Were  These  Rules  Submitted? 

Section  110(a)  of  the  CAA  requires 
states  to  submit  regulations  that  control 
volatile  organic  compounds,  oxides  of 
nitrogen,  particulate  matter,  and  other 
air  pollutants  which  harm  human  health 
and  the  environment.  These  rules  were 
developed  as  part  of  the  local  agency's 
program  to  control  these  pollutants. 
Table  2  lists  some  of  the  national 


milestones  leading  to  the  submittal  of 
these  rules.  . 

Table  2.— Ozone  nonattainment 
Milestones 


Date 


March  3,  1978 


Ma/ 26.  1988 


November  15, 
1990. 


Event 


EPA  promulgated  a  list  of 
ozone  nonattainment 
areas  under  the  Clean  Air 
Act  as  amended  in  1977. 
43  FR  8964;  40  CFR 
81.305. 

EPA  notified  Govemors  that 
parts  of  ttieir  SIPs  were  in- 
adequate to  attain  arnj 
maintain  the  ozone  stand- 
ard and  requested  that 
they  correct  ttie  defi- 
ciencies (EPA's  SIP— 
Call).  See  section 
110(a)(2)(H)  of  the  pre- 
amended  Act. 

Clean  Air  Act  Amendments 
of  1990  were  enacted. 
Pub.  L.  101-549,  104 
Stat  2399.  codified  at  42 
use.  7401-7671  q. 


TV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 


action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  20,  2003. 
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Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  January  17,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F — Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(159)(iii)(E), 
(194)(i)(G)(2).  and  (279)(i)(A)(10)  to  read 
as  follows: 

§52.220    Identification  of  plan. 

***** 

(c)*  *  * 

(159)*    •    *  .  ' 

(iii)  *   *   * 

(E)  Previously  approved  on  July  13, 
1987  in  (c)(159){iii)(A)  of  this  section 
and  now  deleted  without  replacement, 
Rule  209. 

***•*' 

(194)*   *   * 
(i)*   *   * 
(G)*   *   * 

(2)  Rule  400(b)  adopted  on  April  6, 
1993. 


(279)*   *   * 

(i)*   *   * 
(A)*   *   * 

(10)  Rule  115  adopted  on  November 
19, 1985  and  amended  on  September  14, 
1999. 

***** 

[FR  Doc.  03-6710  Filed  3-20-03;  8:45  am] 

BILUNG  COOe  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0032;  FRL-7294-1] 

Imazethapyr;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  regidation  establishes 
tolerances  for  residues  of  imazethapyr, 
2-[4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yl]-5- 
ethyl-3-pyridine  carboxylic  acid  in/on 
canola  seed  (import  commodity  only), 
and  the  combined  residues  of 
imazethapyr,  its  metabolite  2-l4,5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-5-(l- 
hydroxyethyl)-3-pyridine  carboxylic 
acid,  and  its  metabolite  5-[l-(beta-D- 
glucopyranosyloxy)ethyl]-2-(4,5- 
dihydro-4-methyl-4-(l  -methylethyl)-5- 
oxo-lH-imidazol-2-yl]-3- 
pyridinecarboxylic  acid  in  or  on  animal 
feed,  nongrass,  forage  and  hay  group. 
BASF  requested  these  tolerances  imder 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regidation  is  effective 
March  21,  2003.  Objections  and  requests 
for  hearings,  identified  by  ID  numbers 
OPP-2003-0032,  must  be  received  on  or 
before  May  20,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins,  Registration  Division  7505C, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW., Washington. 
DC  20460-0001;  telephone  number: 
(703)  305-5697;  e-mail  address: 
Tompkins.Jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacttu«r.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufactiuing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 


•    Antimicrobial  pesticides  (NAICS 
32561) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
Usted  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  official 
public  dockets  for  this  action  under 
docket  identification  (ID)  number  OPP- 
2003-0032.  The  official  public  docket 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received,  and  other 
information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwry.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document       ^ 
electronically  through  the  EPA  Internet 
imder  the  ''Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
WTVW. access. gpo.gov/nara/cfr/ 
cfrhtml_00/Titie_40/40cfrl80  OO.html,  a 
beta  site  currentiy  under  development.  - 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directiy  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
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Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December  6, 
2002 (67  PR  72678) (FRL-7283-3)  and 
the  Federal  Register  of  January  3,  2003 
(68  PR  370)  (FRL-7283-4).  tPA  issued 
notices  pursuant  to  section  408  of 
FFDCA,  21  U.S.C.  346a.  as  amended  by 
FQPA  (Public  Law  104-170). 
announcing  the  filing  of  pesticide 
petitions  (PP  6F4746  and  PP  1E6286. 
respectively)  by  BASF.  The  notices 
included  a  summary  of  the  petitions 
prepared  by  BASF,  the  registrant.  There 
were  no  comments  received  in  response 
to  the  notices  of  filing. 

Petition  6F4746  requested  that  40  CFR 
180.447  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
herbicide  imazethapyr,  2-(4,5-dihydro- 
4-methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-yll-5-ethyl-3-pyridine 
carboxylic  acid  as  its  ammonium  salt, 
and  its  metabolite  2-l4,5-dihydro-4- 
methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-yll-5-(l-hydroxyethyl)-3- 
pyridine  carboxylic  acid  both  free  and 
conjugated,  in  or  on  non-grass  animal 
feed  crops,  forage,  hay.  and  seed  at  3.0 
parts  per  million  (ppm).  Petition  1E6286 
requested  that  40  CFR  180.447  be 
amended  to  establish  a  tolerance  for  the 
sum  of  the  residues  of  the  herbicide 
imazethapyr  2-l4.5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-lH-imidazol-2- 
yl]-5-ethyl-3-pyridinecarboxylic  acid  as 
its  free  acid  or  its  ammonium  salt 
(calculated  as  the  acid),  and  its 
metabolite  2-(4.5-dihydro-4-methyl-4-{l- 
methylethyl)-5-oxo-lH-imidazol-2-yll-5- 
(1-  hydroxyethyl)-3-pyridinecarboxylic 
acid  on  canola  seed  at  0.1  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe". 
Section  408(b)(2)(A){ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 


establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961.  November  26.  1997) 
(FRL-5754-7). 

After  analysis  of  the  submitted 
residue  chemistry  data,  EPA  determined 
that  appropriate  tolerances  for  nongrass 
animal  feed  differ  from  those,  proposed 
by  the  registrant.  EPA  determined  that 
available  field  trial  data  support  the 
following  tolerances  for  the  combined 
residues  of  the  herbicide  imazethapyr. 
2-(4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yll-5- 
ethyl-3-pyridine  carboxylic  acid,  and  its 
metabolites  2-(4,5-dihydro-4-methyl-4- 
(l-methylethyl-5-oxo-lH-imidazol-2-yl]- 
5-(l-hydroxyethyl)-3-pyridine 
carboxylic  acid  and  5-(l-(beta-D- 
glucopyranosyloxy)ethyl)-2-l4.5- 
dihydro-4-methyl-4-(l-methylethyl}-5- 
oxo-lH-imidazol-2-yl]-3- 
pyridinecarboxylic  acid,  applied  as  its 
free  acid  or  ammonium  salt,  in  or  on  the 
following  raw  agricultural  commodities: 
Animal  feed,  nongrass.  group,  forage  - 
3.0  ppm;  animal  feed,  nongrass,  group, 
hay  -  5.5  ppm;  alfalfa,  seed  -  0.15  ppm; 
and  alfalfa,  seed  screenings  -  0.15  ppm. 
The  currently  established  alfalfa  forage 
and  alfalfa  hay  tolerances  will  be 
removed  since  they  will  be  covered  by 
the  new  nongrass  animal  feed  forage 
and  hay  group  tolerances.  The  tolerance 
for  canola  seed  will  be  established  for 
residues  of  the  parent  compound, 
imazethapyr.  only.  Finally.  EPA 
determined  that  tolerances  of  0.10  ppm 
for  imazethapyr  and  the  metabolite  2- 
l4.5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yl]-5- 
(1 -hydroxyethyl)-3-pyri dine  carboxylic 
acid  need  to  be  established  for  meat 
byproducts  of  cattle,  goat,  hog,  horse, 
and  sheep;  the  registrant  did  not 
propose  tolerances  for  these 
commodities.  EPA  determined  that 
tolerances  are  not  needed  for  eggs;  milk; 
meat  and  fat  of  cattle,  goat.  hog.  horse, 
and  sheep;  and  poultry  commodities 
because  there  is  no  reasonable 
expectation'of  finite  residues  based  on 
the  calculated  maximum  total  dietary 
burdens  and  the  results  of  the  poultry 
metabolism  study. 

The  data  for  nongrass  animal  feeds 
and  canola  were  used  in  the  aggregate 
risk  assessment  that  was  calculated  to 


support  establishing  tolerances  for  rice 
commodities,  and  the  risk  discussion  in 
the  following  Unit  III.  will  frequently 
refer  back  to  that  final  rule  (FR  notice 
dated  August  29.  2002.  67  FR  55323) 
(FRL-7193^). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  residues  of 
imazethapyr  in/ on  canola  seed  at  0.10 
ppm.  and  for  combined  residues  of 
imazethapyr  on  nongrass  animal  feed  at 
3  ppm  for  forage.  5.5  ppm  for  hay.  and 
additional  tolerances  of  0.15  ppm  for 
alfalfa  seed  and  alfalfa  seed  screenings. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicohgical  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  imazethapyr  are    • 
discussed  in  Unit  III.  A.  of  the  final  rule 
that  established  imazethapyr  tolerances 
in  or  on  rice,  crayfish,  and  meat 
byproducts  of  certain  cattle  (FR  notice 
dated  August  29.  2002.  67  FR  55323). 

B.  Toxicohgical  Endpoints 

The  toxicological  endpoints  for 
imazethapyr  are  discussed  in  Unit  III.  B. 
of  the  final  rule  that  established 
imazethapyr  tolerances  in  or  on  rice, 
crayfish,  and  meat  byproducts  of  certain 
cattle  (FR  notice  dated  August  29,  2002, 
67  FR  55323). 

C.  Exposure  Assessment 

The  exposure  assessment  for 
imazethapyr  are  discussed  in  Unit  III.  C. 
of  the  final  rule  that  established 
imazethapyr  tolerances  in  or  on  rice, 
crayfish,  and  meat  byproducts  of  certain 
cattle  (FR  notice  dated  August  29,  2002. 
67  FR  55323). 

D.  Safety  Factor  for  Infants  and 
Children 

The  safety  factors  for  infants  and 
children  for  imazethapyr  are  discussed 
in  Unit  III.  D.  of  the  final  rule  that 
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established  imazethapyr  tolerances  in  or 
on  rice,  crayfish,  and  meat  byproducts 
of  certain  cattle  (FR  notice  dated  August 
29,  2002,  67  FR  55323). 

E.  Aggregate  Risks  and  Determination  of 
Safety 

The  aggregate  risks  and  determination 
of  safety  for  imazethapyr  are  discussed 
in  Unit  m.  E.  of  the  final  rule  that 
established  imazethapyr  tolerances  in  or 
on  rice,  crayfish,  and  meat  byproducts 
of  certain  cattle  (FR  notice  dated  August 
29,  2002,  67  FR  55323).  Based  on  these 
risk  assessments,  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  imazethapyr 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Proposed  enforcement  methodologies 
have  been  submitted  to  enforce  the 
tolerance  expressions.  Method  M-2261 
using  a  Capillary  Electrophoresis  (CE) 
buffer  system  has  been  validated  and  is 
suitable  for  enforcement  purposes  on 
the  nongrass  animal  feeds.  Method  M- 
3319,  using  CE  Chromatography  vtrith 
ultraviolet  (UV)  detection  at  240 
nanometers  (nm)  has  been  proposed  as 
the  enforcement  method.  This  proposed 
method  has  been  validated  by  an 
independent  laboratory  for 
determination  of  imazethapjrr  in/on 
canola  seed.  Method  M-2261  may  be 
requested  &t>m:  Chief,  Anal)rtical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex  maximum  residue 
levels  established  or  proposed  for 
residues  of  imazethapyr  on  nongrass 
animal  feeds  or  canola. 

C.  Conditions 

The  following  will  be  imposed  as 
conditions  of  registration  for  application 
of  imazethapyr  to  nongrass  animal  feed 
crop  group:  submission  of  clover 
residue  data  bom  Region  2  (n^). 
Region  7  (n=l),  and  Region  8  (n=l), 
successful  radiovalidation  of  the 
livestock  enforcement  method,  and 
submission  of  an  acceptable  ruminant 
feeding  study. 

The  following  will  be  imposed  as 
conditions  of  registration  for  application 
of  imazethap)T  to  canola  seed: 
Submission  of  supplementary 
information  for  the  canola  field  trial 
samples  collected  as  part  of  report  RES 
95-112  (MRID  45409201;  errors  in 


sample  tracking  table,  missing 
information  pertaining  to  application/ 
harvest,  interval  from  harvest  to  frozen 
storage,  and/or  conditions/mode  of 
transport). 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  the  combined  residues  of 
imazethapyr,  2-(4,5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-lH-imidazol-2- 
yll-5-ethyl-3-pyridine  carboxylic  acid, 
and  its  metabolites  2-[4,5-dihydro-4- 
methyl-4-(  1  -methylethyl  )-5-oxo-l  H- 
imidazol-2-yl)-5-(l-hydroxyethyl)-3- 
pjridine  carboxylic  acid  and  5-[l-(beta- 
D-glucopyranosyloxy)ethyll-2-[4.5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-3- 
pyridinecarboxylic  acid,  applied  as  its 
free  acid  or  ammonium  salt,  in  or  on 
nongrass  animal  feed  forage  group  at  3.0 
ppm  and  in/on  nongrass  animal  feed 
hay  group  at  5.5  ppm,  and  additional 
tolerances  of  0.15  ppm  for  alfalfa  seed 
and  alfalfa  seed  screenings. 

Additionally,  a  tolerance  is 
established  for  residues  of  the  herbicide 
imazethapyr,  2-[4,5-dihydro-4-methyl-4- 
{l-methylethyl)-5-oxo-lH-imidazol-2- 
yl)-5-€thyl-3-pyridine  carboxyUc  acid, 
applied  as  its  free  acid  or  ammonium 
salt,  in  or  on  canola  seed  at  0.10  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  ah  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  undl  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 


OPP-2003-0032  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  20,  2003. 

1.  Filing  the  request.  Youi  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davisjiwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
bom  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  leged  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  piusuant  to  40  CFR  180.33(m).- You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Enviroiunental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460- 
0001. 


13848 


Federal  Register /Vol.  68,  NTo.  55 /Friday,  March  21.  2003 /Rules  and  Regulations 


If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW..  Washington.  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PI  RIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0032,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issubs(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  Because  this  rule  has 
been  exempted  from  review  under 


Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA. 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Fec/erayiSiii(64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 


processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of    , 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indiqn  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Afit 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comp^Uer  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroimiental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 
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Dated:  March  11,  2003. 

Debra  Edwards, 

Acting  Director,  Rsffstration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.447  is  amended  by 
removing  the  entries  for  "Alfalfa  forage" 
and  "Alfalfa  hay"  irom  the  table  in 
paragraph  (a)(2),  and  by  alphabetically 
adding  new  entries  to  die  tables  in 
paragraphs  (a)(1)  and  (a)(2)  to  read  as 
follows: 

§  1 80.447    Imazethapyr;  tolerances  for 
residues. 

(a)    *     *     * 
(1)    •     *     * 


Commodity 

Parts  per  million 

Canola. 
seed'  

* 

0.10 

*                       *                      «                      • 

1    There    are    no    U.S.    registrations    for 
canola  as  of  March  21 ,  2003. 


(2)     *     * 

* 

Commodity 

Parts  per  million 

Alfalfa,  seed 

0.15 

Alfalfa,  seed 

screening 
Animal  feed. 

0.15 

nongrass, 
group,  for- 
age   

Animal  teed, 

3.0 

nongrass, 

group,  hay 

• 

•                      *                      *                      * 

5.5 

***** 

[FR  Doc.  03-6824  Filed  3-20-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  68 
[FCC  02-104] 

Amendment  of  the  Commiseion'e 
Rules  To  Reflect  the  Commission's 
Recent  Reorganization 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMAQY:  In  this  document,  the 
Commission  amends  its  rules  pertaining 


to  agency  orgemization.  procedure,  and 
practice  to  reflect  the  Commission's 
Report  and  Order  that  privatized  and 
streandined  the  standards  development 
and  approval  processes  for  terminal 
equipment  regulated  under  part  68,  and 
the  Commission's  Order  that  transferred 
enforcement  of  part  68  rules  to  the 
Enforcement  Bureau. 

DATES:  Effective  March  21 ,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Radley  Teicher,  Industry  Analysis 
and  Technology  Division,  Wireline 
Competition  Bureau,  voice  202-418- 
0940,  fax  202-418-0520. 

SUPPLEMENTARY  INFORMATION:  By  this 
Order,  the  Federal  Communications 
Commission  (Commission)  amends 
parts  0  and  68  of  its  rules  to  reflect  the 
Commission's  Report  and  Order,  66  FR 
7579,  January  24,  2001  that  privatized 
and  streamlined  the  standards 
development  and  approval  processes  for 
terminal  equipment  regulated  under 
part  68,  and  the  Commission's  Order,  67 
FR  13216.  March  21.  2002  that 
transferred  enforcement  of  part  68  rules 
to  the  Enforcement  Bureau.  Specifically, 
the  Commission  eliminates  §  0.303  to 
reflect  the  transfer  of  authority  for  part 
68  terminal  equipment  certification  to 
private  indusby.  In  addition,  the 
Commission  amends  §  0.91  to 
acknowledge  the  changed  role  of  the 
Commission  in  the  equipment 
certification  process.  Finally,  the 
Commission  amends  certain  additional 
rules  to  reflect  the  Conunission's  recent 
transfer  of  responsibility  for 
enforcement  regarding  terminal 
equipment  to  the  Enforcement  Bureau. 
In  the  part  68  Report  and  Order,  the 
Conunission  eliminated  significant 
portions  of  the  rules  governing  the 
connection  of  customer  premises 
equipment  (or  terminal  equipment)  to 
the  public  switched  telephone  network 
(PSTN).  The  part  68  Report  and  Order 
privatized  the  certification  of  terminal 
equipment  and  the  development  of 
technical  criteria  with  which  terminal 
equipment  must  comply  to  be 
connected  with  the  PSTN.  By  these 
actions,  the  Commission  minimized  or 
eliminated  the  role  of  the  federal 
government  in  these  processes. 
Therefore,  it  is  no  longer  necessary  to 
delegate  authority  to  the  Wireline 
Competition  Bureau  to  act  upon 
applications  for  certification  of  terminal 
equipment,  and  the  Commission 
eliminates  §  0.303  accordingly.  The 
Commission  modifies  §0.91,  however, 
to*  reflect  that  the  Wireline  Competition 
Bureau  retains  authority  to  consider 
appeals  resulting  from  any  feilure  of 
private  industry  to  resolve  issues 


pertaining  to  technical  criteria  for  part 
68  terminal  equipment. 

In  light  of  recent  transfer  of  part  68 
enforcement  responsibility  to  the 
Enforcement  Bureau,  the  Commission 
also  .eliminates  the  specific  part  68 
complaint  rules.  Formal  complaints 
against  carriers  for  violations  of  part  68 
will  now  be  handled  pursuant  to  the 
general  rules  regarding  formal 
complaints  against  common  carriers. 
This  action  will  bring  adjudication  of 
such  complaints  into  coriformity  with 
the  Commission's  other  rules  regarding 
complaints  against  common  carriers. 
These  rules  will  also  apply  to  formal 
complaints  against  common  carriers 
regarding  hearing  aid  compatibility  and 
volume  control  requirements.  The 
Commission  also  amends  §68.211  of  the 
rules  to  reflect  that  revocation  of  part  68 
certification  will  now  be  handled  by  the 
Enforcement  Bureau.  - 

Procedural  Matters 

The  modifications  to  parts  0  and  68 
undertaken  by  this  Order  are  rules  that 
pertain  to  agency  organization, 
procedure  and  practice.  Consequently, 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act  are 
inapplicable. 

Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
piu-suant  to  section  5  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  155,  parts  0  and  68 
of  the  Commission's  rules  are  ameitded 
effective  March  21.  2003.  . 

List  of  Subjects  , 

47  CFR  Part  0 

Organization  and  functions.  Reporting 
and  recordkeeping  requirements. 

47  CFR  Part  68 

Administrative  practice  and 
procedures.  Communications  common 
carriers,  Telecommunications. 
Enforcement. 

Federal  Communications  Commission. 
M arlene  H.  Dortch, 

Secretary. 

Rules  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  0  and 

68  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5. 48  Stat.  1068.  as 
mended:  47  U.S.C.  155. 
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2.  Section  0.91  is  amended  by 
redesignating  paragraphs  (j)  through  (1) 
as  paragraphs  (k)  through  (m)  and  by 
adding  new  paragraph  (j)  to  read  as 
follows: 

§  0.91    Wireline  Competition  Bureau. 

***** 

( j  )  Act  on  petitions  for  de  novo 
review  of  decisions  of  the 
Administrative  Council  for  Terminal 
Attachments  regarding  technical  criteria 
pursuant  to  §68.614. 


§  0.303    [Removed  and  Reserved] 

3.  Section  0.303  is  removed  and 
reserved. 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

4.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  155  and  303. 

5.  Section  68.211  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  68.21 1    Terminal  equipment  approval 
revocation  procedures. 

***** 

(b)  Notice  of  intent  to  Revoke 
Interconnection  Authority.  Before 
revoking  interconnection  authority 
under  the  provisions  of  this  section,  the 
Commission,  or  the  Enforcement  Bureau 
under  delegated  authority,  will  issue  a 
written  Notice  of  Intent  to  Revoke  Part 
68  Interconnection  Authority,  or  a  Joint 
Notice  of  Apparent  Liability  for 
Forfeiture  and  Notice  of  Intent  to 
Revoke  Fart  68  Interconnection 
Authority  piusuant  to  §§  1.80  and  1.89 
of  this  chapter. 


§§68.400  through  68.41 2    [Removed  and 
Reserved] 

6.  Sections  68.400  through  68.412  are 
removed  and  reserved. 

|FR  Doc;.  03-6781  Filed  3-20-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docltet  No.  9S-184,  MM  92-260;  FCC 
03-9] 

RIN410S 

Telecommunications  Services  Inside 
Wiring  Customer  Premises  Equipment 

AGENCY:  Federal  Communications 
Commission. 


action:  Final  rule. 


SUMMARY:  This  document  revises  rules 
which  the  Commission  adopted  relating 
to  cable  home  run  wiring.  This 
document  also  resolves  issues  raised  by 
the  Commission  regarding  exclusive  and 
perpetual  contracts  and  related  matters. 
DATES:  Effective  May  20.  2003  except  for 
§§  76.620,  76.802,  and  76.804  which 
contain  information  collection 
requirements  that  have  not  been 
approved  by  OMB.  The  Federal 
Communications  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
for  the  modifications  to  these  sections. 
Written  comments  by  the  public  on  the 
new  and/or  modified  information 
collection(s)  are  due  May  20.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Kornegay,  Media  Bureau  at  (202) 
418-7200  or  via  Internet  at 
ckornega@fcc.gov;  or  Wanda  Hardy. 
Media  Bureau.  (202)  418-2129.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  document,  contact  Les  Smith  at 
(202)  418-0217.  or  via  the  Internet  at 
lesmith@fcc.gov.  In  addition  to  fding 
comments  with  the  Office  of  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection(s)  contained 
herein  should  be  submitted  to  Les 
Smith,  Federal  Communications 
Commission.  Room  1-A804,  445  12th 
Street.  Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  is  a  summary  of  the 
Commission's  First  Order  on 
Reconsideration  and  Second  Report  and 
Order  {"Ordef  and  "2nd  RS-a');  CS 
95-184.  MM  92-260.  FCC  03-9,  adopted 
January  21.  2003  and  released  January 
29,  2003.  This  document  revises  rules 
which  the  Commission  adopted  in  the 
Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking;  62  FR 
61016,  November  14. 1997.  ('•R&a'  and 
"2nd  FNPRKf'):  concerning  cable  home 
run  wiring.  The  rules  adopted  by  the 
Commission  established  specific  ■ 
procedural  mechanisms  requiring  the 
sale,  removal  or  abandorunent  of  home 
run  wiring  in  multiple  dwelling  unit 
buildings.  This  document  addresses  the 
eight  petitions  for  reconsideration  and 
ten  oppositions  or  responses  to  the 
petitions  for  reconsideration  received  by 
the  Commission  in  response  to  the 
Report  and  Order.  This  document  also 
resolves  issues  raised  by  the 
Commission  in  the  2nd  FNPRM  relating 
to  (1)  exclusive  and  perpetual  contracts; 
(2)  the  application  of  cable  home  wiring 
and  subscriber  termination  rights  to 
non-cable  and  cable  MVPDs;  (3)  the 


exemption  of  small  MVPDs  from  the 
aimual  signal  leakage  requirements;  and 
(4)  a  proposal  to  establish  a  virtual 
demarcation  point  from  which 
alternative  providers  could  share  cable 
wiring.  The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center. 
Portals  II,  445  12th  Street,  SW..  Room 
CY-A257,  Washington,  DC  20554,  and 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol.com  or  may  be  viewed 
via  Internet  at  http://www.fcc.gov/mb/. 
Paperwork  Reduction  Act:  This  Order 
contains  new  or  modified  information 
collection(s).  The  Commission,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  to  comment  on  the  information 
collection{s)  contained  in  this  Order  and 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  Public  and 
agency  comments  are  due  May  20,  2003. 

Synopsis  of  First  Order  on 
Reconsideration 

Legal  Authority  of  the  Commission 

1.  Several  petitioners  questioned  the 
Conunission's  authority  to  regulate  the 
disposition  of  cable  home  run  wiring  in 
the  first  instance.  We  considered  these 
arguments  at  length  previously  in  the 
R&O  and  concluded  that  the 
Commission  has  authority  under  section 
4(i)  and  303(r)  of  the  Communications 
Act  of  1934  ("Communications  Act"),  in 
conjunction  with  the  pervasive 
regulatory  authority  committed  to  the 
Commission  under  Title  VI,  and 
particularly  section  623,  to  establish 
procedures  for  the  disposition  of  MDU 
home  run  wiring  upon  termination  of 
service. 

Application  of  Building-by-Building 
Disposition  Procedures 

2.  The  R&-0  adopted  procedures  for 
two  categories  of  home  run  wiring 
disposition:  building-by-building  and 
unit-by-unit.  A  multiple  dwelling  unit 
("MDU")  owner  may  invoke  the 
building-by-building  disposition 
procedures  when  the  incumbent 
multichannel  video  programming 
distributors  ("MVPD")  owns  the  home 
run  wiring,  but  no  longer  has  a  legally 
enforceable  right  to  remain  in  the 
building  and  the  MDU  owner  wants  to 
use  that  wiring  for  service  from  another 
provider.  A  MDU  owner  may  invoke  the 
unit-by-unit  disposition  procedures 
when  the  incumbent  MVPD  owns  the 
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home  run  wiring,  but  no  longer  has  a 
legally  enforceable  right  to  maintain  its 
home  run  wiring  dedicated  to  a 
particular  unit  or  imits,  and  the  MDU 
owner  wants  to  permit  multiple  service 
providers  to  compete  to  serve  individual 
units  in  the  building  and  to  use  the 
existing  wiring. 

3.  At  least  one  petitioner  suggested 
that  the  Commission's  home  nm  wiring 
disposition  procedures  shoiUd  only 
apply  where  an  MDU  owner  agrees  to 
allow  imit-by-unit  competition  and  not 
where  the  owner  seeks  to  contract  with 
a  new  MVPD  to  serve  the  entire 
building.  As  we  concluded  in  the  flfi-O, 
this  proposal  wrongly  assumes  that  any 
MVPD  that  serves  the  entire  building 
has  the  ability  to  act  like  an  entrenched 
monopolist,  without  regard  to  the 
quality  and  quantity  of  the  video  service 
provided.  We  observed  in  the  R&O  that 
MVPDs  competing  for  the  right  to  serve 
the  building  will  have  to  offer  the  mix 
of  video  service,  quality,  quantity  and 
price  that  will  best  help  the  MDU  owner 
compete  in  the  marketplace. 

Control  of  Home  Run  Wiring 

4.  Both  the  building-by-building  and 
unit-by-unit  home  run  wiring 
disposition  procedures  allow  the  MDU 
owner,  rather  than  individual 
subscribers,  the  option  to  acquire  the 
home  nm  wiring  of  a  departing  MVPD. 
In  the  R&O  the  Commission  addressed 
comments  from  at  least  six  other  parties 
contending  that  MDU  owners  do  not  act 
in  the  best  interest  of  residents  and 
therefore  should  not  have  the  authority 
to  choose  among  service  providers.  The 
Commission  concluded  in  the  R&O  that 
many  MDU  owners  are  tenant-based 
condominium  associations  and 
cooperative  boards  that  cannot  be 
presumed  to  be  non-representative  of 
their  tenant's  interests.  The  Conunission 
also  concluded  that  the  property  owner 
should  have  the  ability  to  control  the 
wiring  because  the  property  owner  is 
responsible  for  the  common  areas  of  a 
building.  The  Commission  noted  that 
property  owners  have  safety  and 
security  responsibilities,  maintain 
compliance  with  building  and  electrical 
codes,  maintain  the  aesthetics  of  the 
building,  and  balance  the  concerns  of 
the  residents.  The  Commission 
concludes  in  the  Order  that 
considerations  of  fairness  and  efficiency 
persuade  it  to  leave  the  rules  addressing 
control  of  home  nm  wiring  rules  intact. 

Removal  of  Wiring  by  Incumbent 
Providers 

5.  Several  petitioners  asked  the 
Commission  either  to  eliminate  entirely 
an  incumbent  operator's  option  to 
remove  its  home  run  wiring  or  to  qualify 


that  option  by  requiring  the  incumbent 
to  first  offer  to  sell  the  wiring  to  the 
MDU  owner  or  an  alternative  MVPD  at 
replacement  cost  or  salvage  value.  The 
Commission  concludes  in  the  R&O  that 
the  record  in  this  proceeding  reveals 
almost  no  concrete  examples  of 
incumbents  removing  their  wiring 
rather  than  abandoning  or  selling  it.  The 
Commission  is  not  inclined  to  make  a 
decision  to  qualify  or  eliminate  an 
incumbent's  right  to  remove  its  property 
without  a  compelling  record  of  die  need 
to  do  so.  Also,  because  the  record 
contains  no  concrete  examples  of 
incumbent  operators  engaging  in  pricing 
activities  that  the  negotiation  and 
arbitration  process  cannot 
accommodate,  the  Commission  decUned 
to  require  an  incumbent  that  elects  to 
sell  its  home  run  wiring  to  do  so  at 
replacement  cost  or  salvage  value. 

Arbitration/Independent  Pricing  Experts 

6.  A  Bgtitioner  asked  the  Commission 
to  requireMDU  owners  to  agree  to 
purchase  the  home  run  wiring  at  a  price 
set  through  binding  arbitration  as  a 
precondition  to  entering  into 
negotiations  with  the  incumbent 
regarding  the  sale  price  of  the  wiring. 
The  record  provides  no  evidence  that 
MDUs  have  not  or  would  not  bargain  in 
good  faith  under  the  current  rules.  We 
question  whether  a  commitment  by  the 
parties  to  engage  in  binding  arbitration 
prior  to  the  onset  of  negotiations  will 
improve  the  chances  for  successful 
negotiations.  Instead  such  a  requirement 
could  act  as  a  disincentive  for  MDU 
owners  to  invoke  the  inside  wiring 
rules.  We  will  not  adopt  the  petitioner's 
proposal  to  impose  upon  the  MDU 
owner  an  obligation  to  purchase  home 
run  wiring  once  an  incumbent  has 
elected  to  sell  it. 

MDU  Owner  Compensation 

7.  Several  petitioners  argue  that  MDU 
owner  decisions  are  improperly 
influenced  by  the  level  of  consideration 
offered  by  an  MVPD  to  the  MDU  owner, 
rather  than  by  which  MVPD  offers  the 
widest  array  of  programming,  most 
attractive  prices,  or  best  customer 
service.  These  petitioners  contend  that 
the  Commission's  home  nm  wiring 
disposition  rules  should  not  apply  in 
any  situation  where  the  owner  has 
received  any  form  of  excess.  As  we 
determined  in  the  R&O,  the  petitioners 
have  not  suggested  definitions  or 
guidelines  as  to  what  they  consider 
"excessive"  and  have  produced  no 
evidence  that  such  payments  have 
resulted  in  competitive  harm.  We  are 
unable  to  conclude  that  such  payments 
are  anti-competitive  and  warrant 
exclusion  of  MDU  owners  who  accept 


them  from  the  protection  of  the  inside 
wiring  rules. 

Notice'Period  and  Transition  Period  for 
the  Unit-by-Unit  Disposition  Procedures 

8.  In  the  R&O  the  Commission 
recognized  that  MDU  owners  may 
permit  service  providers  to  compete 
head-to-head  in  a  building  for  the  right 
to  use  the  individual  home  run  wires 
dedicated  to  each  unit  in  an  MDU.  Our 
imit-by-unit  disposition  procedures 
apply  when  the  incumbent  service 
provider  does  not  have  (or  will  not  have 
at  the  conclusion  of  the  notice  period) 
the  right  to  maintain  its  home  run 
wiring  dedicated  to  a  particular  unit  in 
an  MDU.  If  the  MDU  owner  wishes  to 
permit  alternative  MVPDs  to  compete 
for  the  right  to  use  the  individual  home 
nm  wires  dedicated  to  each  unit,  the 
MDU  owner  must  give  the  incumbent  60 
days  written  notice  that  it  intends  to 
invoke  the  home  run  wiring  procedures. 
The  incumbent  will  then  have,  with 
respect  to  all  of-the  incumbent's  home 
run  wiring  in  the  MDU.  30  days  to  elect 
to  remove,  abandon  or  sell  the  wiring 
dedicated  to  individual  subscribers  who 
may  subsequently  choose  the  alternative 
MVPD's  service.  Several  petitioners 
argued  that  the  60-day  notice  period  is 
inordinately  long.  They  suggest  that  the 
notice  period  will  discourage  vigorous 
unit-by-unit  competition  by  allowing 
incumbents  time  to  develop  a 
competitive  counterattack  in  response  to 
the  arrival  of  an  alternative  MVPD,  to 
reprice  or  restructure  their  service 
offerings  and  to  lock  individual 
subscribers  into  long-term  service 
contracts. 

9.  On  reconsideration,  we  are  not 
convinced  that  a  notice  period  for  unit- 
by-unit  transitions  of  less  than  60  days 
would  allow  enough  time  to  facilitate  a 
smooth  and  timely  transition  when  an 
alternative  provider  enters  a  building. 
The  procedures  adopted  in  the  R&O  are 
intended  to  provide  all  parties  sufficient 
notice  and  certainty  regarding  how 
existing  home  run  wiring  will  be  made 
available  to  the  alternative  MVPD  so 
that  a  change  in  service  can  be  made 
efficiently.  While  a  60  day  notice  period 
may  provide  an  opportunity  for  the 
incumbent  to  organize  a  competitive 
response  to  the  alternative  provider's 
service  offering,  we  have  no  reason  to 
believe  the  incumbent  will  necessarily 
have  a  market  advantage  over  the 
alternative  provider.  The  incumbent  has 
an  existing  relationship  with  its 
subscribers,  but  that  relationship  may 
not  be  a  positive  one.  Where  subscribers 
are  eager  to  obtain  the  services  of  an 
alternative  provider,  due  in  part  to  the 
failings  of  the  incumbent,  the  existing 
relationship  may  hurt  rather  than  help 
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the  incumbent.  Where  subscribers  are 
more  than  satisfied  with  the  service 
provided  by  {he  incumbent,  that 
existing  relationship  should  help  the 
incumbent  in  its  efforts  to  retain 
subscribers  to  retain  subscribers  in  the 
face  of  an  alternative  provider's 
competitive  efforts.  Beyond  the  fact  of 
an  existing  relationship,  an  alternative 
provider  possesses  many  of  the  same  • 
competitive  tools  available  to  the 
incumbent,  such  as  pricing  and 
designing  service  offering  attractively 
and  attempting  to  induce  subscribers  to 
enter  into  long  term  contracts.  We 
decline  to  shorten  the  notice  period. 

10.  A  petitioner  suggests  that  in  cases 
where  the  incumbentjias  elected  to  sell 
or  abandon  its  home  run  wire,  our  rules 
should  be  modified  to  eliminate  an 
existing  ambiguity  with  respect  to  when 
the  incumbent  provider  will  make  the 
home  run  wiring  accessible  to  the 
alternative  provider.  The  current  rule 
provides  that  such  access  will  be 
provided  to  the  alternative  provider 
"within  24  hours  of  actual  service 
termination." 

11.  We  agree  that  the  requirement  as 
it  is  presently  written  is  ambiguous. 
Accordingly,  we  will  amend  §  76.804  of 
our  rules  to  provide  that  where  the 
MDU  owner  or  the  alternative  provider 
chooses  to  purchase  the  home  run 
wiring,  the  incumbent  must  provide 
access  during  the  24-hour  period  prior 
to  actual  service  termination  to  enable 
the  new  provider  to  avoid  a  break  in 
service. 

Unauthorized  Transfer  of  Customers 

12.  A  petitioner  urges  the  Commission 
to  amend  its  home  run  wiring  rules  to 
include  an  express  prohibition  against 
unauthorized  customer  transfers. 
Another  petitioner  contends  that  such 
rule  modifications  are  not  necessary 
because  MVPD  service  does  not  present 
the  same  opportunities  for  "slamming" 
or  the  unauthorized  transfer  of 
customers,  as  telephone  service 
transfers.  The  Commission  is  not  aware 
of  any  unauthorized  transfer  complaints 
filed  within  the  more  than  four  years 
that  the  home  run  wiring  disposition 
rules  have  been  in  effect.  Absent  such 
complaints,  we  find  no  basis  for 
modifying  our  rules. 

Mandatory  Access 

13.  Mandatory  access  laws  generally 
provide  franchised  cable  operators  with 
a  legal  right  to  install  and  maintain 
cable  wiring  in  MDU  buildings,  even 
over  MDU  owners'  objections. 
Mandatory  access  statutes  were 
generally  enacted  to  ensure  that  MDU 
tenants  would  have  cable  programming 
service  and  to  prevent  MDU  owners 


from  denying  access  based  on  aesthetic 
or  other  considerations. 

14.  We  continue  to  believe  that 
mandatory  access  laws  may  impede 
competition  in  the  MDU  marketplace 
and  that  they  tend  to  preclude 
alternative  (non-cable)  MVPDs  from 
executing  MDU  contracts.  This  is  due  to 
the  fact  that  most  mandatory  access 
laws  give  the  franchised  cable  operator 
a  legal  right  to  wire  and  remain  in  an 
MDU.  The  predictable  result  is  that 
competitive  providers  are  less  likely  to 
take  the  financial  risk  of  entering,  or  to 
secure  the  necessary  financial  backing 
to  enter  the  MDU  marketplace  in  a 
mandatory  access  state.  While  we 
recognize  the  negative  impact  that 
mandatory  access  statues  can  have,  we 
cannot  ignore  the  possibility  that,  but 
for  the  existence  of  mandatory  access 
statutes,  some  MDU  owners  would 
refuse  to  allow  their  buildings  to  be 
wired  for  cable  programming,  ^gfieral 
preemption  of  mandatory  access  laws 
could,  conceivably,  leave  some  MDU 
tenants  without  access  to  non-broadcast 
video  programming  altogether.  We  will 
retain  our  conclusion  in  the  RSO  that 
we  can  not  support  federal  preemption 
of  state  mandatory  access  rules  at  this 
time. 

Signal  Leakage 

15.  In  the  R&O,  the  Commission 
adopted  a  rule  extending  the  signal 
leakage  requirements  to  MVPD 
providers  other  than  cable  systems, 
including  telephone  companies  and 
other  telecommimications  service 
providers  that  delryeT  video  service.  The 
Commission  grairted  a  five-year 
exemption  from/these  requirements, 
however,  for  non-cable  MVPDS  that 
were  "substantially  built"  as  of  January 
1,  1998,  in  order  jo  allow  those  MVPDs 
sufficient  time  to  bring  themselves  into 
compliance.  "Substantially  buiU"  was 
defined  as  having  75%  of  the 
distribution  plant  completed. 

16.  A  petitioner  suggested  that  we 
adopt  a  rule  providing  that  a  wireless 
cable  system  is  "substantially  built,"  for 
purposes  of  the  five  year  exemption 
form  our  signal  leakage  testing  and 
reporting  requirements,  when  its 
headend/transmitter  facilities  are 
constructed  and  operational.  We  reject 
this  proposal.  We  note  that  the  headend 
and  transmitter  of  a  wireless  oable  plant 
do  not  constitute  distribution  plant.  The 
receiver  and  down-converter  and 
associated  cable  strand,  amplifiers,  etc.. 
constitute  distribution  plant  subject  to 
signal  leakage.  It  is  the  deployment  of 
such  equipment  that  is  relevant  for  . 
purposes  of  the  exemption. 


Sharing  of  Molding 

17.  In  the  RGO.  the  Commission 
adopted  a  rule  permitting  an  alternative 
MVPD  to  install  its  wiring  within  an 
incumbent  cable  operator's  existing 
molding,  even  over  the  incumbent's 
objection,  where  the  MDU  owner  agrees 
that  there  is  adequate  space  in  the 
molding  and  the  MDU  owner  gives  its 
affirmative  consent. 

18.  A  petitioner  argues  that  our  rule 
effects  an  unconstitutional  taking  of 
private  property  where  an  incumbent 
provider  owns  the  molding  or  has 
contracted  with  the  MDU  owner  for  the 
exclusive  right  to  occupy  the  moldings 
or  conduits.  The  Commission's  rule 
does  not  apply  where  the  incumbent  has 
an  exclusive  contractual  right  to  occupy 
the  molding  or  where  the  incumbent  has 
contracted  for  the  right  to  maintain  its 
molding  on  the  MDU  property  without 
alteration  by  the  MDU  owner. 
Accordingly,  our  rule  does  not  interfere 
with  the  incumbent's  property  rights 
and  does  not  constitute  a  taking,  and, 
therefore,  no  compensation  need  be 
paid. 

MDU  Demarcation  Point 

19.  Our  rules  prohibit  an  incumbent 
MVPD  from  interfering  with  a 
competitor's  access  to  existing  MDU 
wiring  at  the  demarcation  point.  The 
demarcation  point  for  MDU  installations 
is  defined  as  "a  point  at  (or  about) 
twelve  inches  outside  of  where  the  cable 
wire  enters  the  subscriber's  dwelling 
unit,  or  where  the  wire  is  physically 
inaccessible  at  such  point,  the  closest 
practicable  point  thereto  that  does  not 
require  access  to  the  individual 
subscriber's  dwelling  unit.  A  location  is 
"physically  inaccessible"  when 
accessing  the  wire  at  that  point  "would 
require  significant  modification  of,  or 
significant  damage  to,  preexisting 
structural  elements,  and  would  add 
significantly  to  the  physical  difficulty 
and/ or  dost  of  accessing  the  subscriber's 
home  wiring.  The  rule  provides 
examples  of  wiring  that  is  "physically 
inaccessible,"  such  as  "wiring 
embedded  in  brick,  metal  conduit  or 
cinder  blocks  with  limited  or  without 
access  openings." 

20.  In  the  R&O,  the  Commission 
considered  and  rejected  various 
proposals  to  relocate  the  demarcation 
point.  Location  of  the  demarcation  point 
is  significant  because,  under  our  rules, 
the  demarcation  point  is  the  place 
where  competing  providers  may  access 
existing  home  wiring  in  an  MDU 
building.  A  demarcation  point  that 
allows  relatively  unimpeded  access  to 
existing  wire  is  likely  to  foster 
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competitive  entry  into  the  MDU 
marketplace. 

21.  We  conclude  that  cable  wiring 
behind  sheet  rock  is  "physically 
inaccessible"  as  that  term  is  used  in  47 
CFR  76.5(nmi)(4)  of  the  Commission's 
rules.  As  stated,  our  rule  defines 
"physically  inaccessible"  as 
"require[ing]  significant  modification  of. 
or  significant  damage  to,  preexisting 
structural  elements."  We  believe  that 
the  term  "structiiral  elements" 
encompasses  sheet  rock,  otherwise 
knowoi  as  wallboard.  The  "Note" 
appended  to  §  76.5(nun)(4),  which  helps  • 
define  "inaccessibility,"  states  that 
"wiring  embedded  in  brick,  metal 
conduit  or  under  cinder  blocks  with 
limited  or  without  access  openings 
would  likely  be  physically  inaccessible; 
wiring  within  hallway  molding  would 
not."  Sheet  rock  and  other  similar 
materials  are  not  identified  specifically. 
In  our  view,  sheet  rock  is  more  like    . 
"brick  or  cinder  block,"  materials  also 
commonly  used  to  form  ceilings  and 
hallways,  than  molding,  which  is  not. 

22.  The  definition  of  "physically 
inaccessible"  also  requires  that 
accessing  the  wiring  at  that  point  would 
"add  significantly  to  the  physical 
difficulty  and/or  cost"  of  connecting. 
While  we  acknowledge  that  cutting  a 
hole  through  and  repairing  sheet  rock  is 
neither  as  physically  difficult  nor  as 
costly  as  boring  through  brick,  metal  or 
cinder  block,  we  are  satisfied  that  it 
adds  significantly  to  the  physical 
difficulty  and  cost  of  wiring  an  MDU. 
For  this  reason  we  conclude  that  wiring 
that  is  hidden  behind  the  sheet  rock  in 
an  MDU  wall  or  ceiling  is  "physically 
inaccessible"  as  the  term  is  used  in  the 

.  Commission's  rule.  We  will  amend  the 
"Note"  appended  to  §  76.5(mm)(4)  to 
include  sheet  rock. 

Open  Video  System  Providers 

23.  In  the  1996  Act,  Congress 
recognized  the  open  video  system  (OVS) 
as  a  means  by  which  a  local  exchange 
carrier  may  provide  cable  service  to 
subscribers  within  its  telephone  service 
area.  Although  subject  to  streamlined 
regulation  as  compared  to  their  cable 
counterparts.  OVS  operators  have 
clearly  defined  obligations  and 
responsibilities,  such  as  offering  up  to 
two-thirds  of  their  channel  capacity  to 
unaffiliated  programmers  on  a  non- 
discriminatory basis. 

24.  A  petitioner  argues  that  OVS 
operators  should  not  be  able  to  avail 
themselves  of  the  home  run  wiring  rules 
because  OVS  operators  have  no  basis  to 
claim  a  right  to  use  pre-existing  MDU 
home  run  wiring.  The  petitioner 
submits  that  OVS  operators  are  legally 
required  to  construct  end-to-end 


facilities  all  the  way  to  end  user  MDU 
residents.  OVS  operators,  the  petitioner 
concludes,  have  an  obligation  to 
construct  end-to-end  facilities  to  the 
demarcation  point  of  each  subscriber 
residence  and  MDU  imit  within  its 
service  area.  Yet  the  statute  prohibits  an 
OVS  operator  provider  from  consuming 
all  capacity  with  affiliated 
programming,  and  whether  the  OVS 
operator  acqiures  existing  home  run 
wiring  in  an  MDU  or  installs  the  wiring 
itself  is  irrelevant  to  the  question  of 
statutory  compliance. 

25.  It  is  not  clear  how  an  OVS 
operator's  obligation  to  carry  affiliated 
and  nonaffiliated  programming  on  a 
non-discriminatory  basis  would 
interfere  with  the  operator's  eligibility 
to  avail  itself  of  the  home  run  wiring 
rules.  The  petitioner  assiunes  an  OVS 
provider  will  consume  all  capacity  with 
affiliated  progranuning,  and  that,  in 
some  way,  a  requirement  that  OVS 
operators  must  install  new  home  wiring 
in  MDUs  wiU  prevent  that  from 
happening.  Yet  the  statute  prohibits  an 
OVS  provider  from  consuming  all 
capacity  with  affiliated  progranuning, 
and  whether  the  OVS  operator  acquires 
existing  home  run  wiring  in  an  MDU  or 
installs  the  wiring  itself  is  irrelevant  to 
the  question  of  statutory  compliance. 

Synopsis  of  Second  Report  and  Order 

Background 

1 .  In  the  R&O,  the  Commission 
amended  its  cable  television  inside 
wiring  rules  for  the  purpose  of 
facilitating  competition  in  video 
distribution  markets.  The  new  rules 
were  intended  to  foster  opportunities  for 
multichannel  video  programming 
distributors  ("MVPDs")  to  provide 
service  in  multiple  dwelling  units 
("MDU")  by  establishing  procedures 
regarding  how  and  under  what 
circumstances  the  existing  cable  home 
run  wiring  would  be  made  available  to 
alternative  service  providers. 

2.  In  the  2nd  R&O,  the  Commission 
declined  to  restrict  exclusive  contracts 
for  the  provision  of  video  services  in 
multiple  dwelling  imit  buildings 
("MDU").  The  Commission  also 
declined  to  ban  perpetual  contracts  for 
the  provision  of  video  services  in  MDUs 
or  subject  such  contracts  to  a  fresh  look 
window.  The  Commission  concluded 
that  the  cable  home  wiring  and  cable 
home  run  wiring  rules  should  apply  to 
all  mnltichannel  video  progranuning 
distributors  ("MVPDs")  in  the  same 
manner  that  they  currently  apply  to 
cable  operators.  The  Commission 
adopted  a  limited  exemption  for  small 
non-cable  MVPDs  from  its  signal 
leakage  reporting  requirements  but 


declined  to  allow  MDU  owners  to 
require  sharing  of  incumbent-owned 
cable  wiring. 

Exclusive  and  Perpetual  MDU  Contracts 

3.  Exclusive  and  perpetual  contracts 
between  MDU  owners  and  MVPDs  grant 
incumbent  MVPDs  the  legal  right  to 
remain  on  MDU  properties  and  thus 
limit  application  of  the  Commission's 
inside  wiring  rules.  Exclusive  contracts 
generally  refer  to  those  contracts  that 
specify  that,  for  a  designated  term,  only 
a  particular  MVPD  and  no  other  ' 
provider  may  provide  video 
programming  and  related  services  to 
residents  of  an  MDU.  Perpetual 
contracts  generally  refer  to  those 
contracts  that  grant  the  incumbent 
provider  the  right  to  maintain  its  wiring 
and  provide  service  to  the  MDU  for 
indefinite  or  very  long  periods  of  time, 
or  for  the  duration  of  the  cable  franchise 
term,  and  any  extensions  thereof 

4.  Commenters  noted  that  most  long- 
term  exclusive  and  perpetual  MDU 
contracts  were  executed  at  a  time  when 
local  competition  for  the  provision  of 
multi-channel  video  programming  was 
scarce  or  non-existent.  As  the 
Commission  has  observed,  recent 
advancements  in  video  and 
commimications  technology  have 
contributed  toward  a  more  dynamic, 
evolving  marketplace  with  cable  and 
new  alternative  providers  competing  for 
MDU- subscribers.  It  appears  that  some 
property  owners  who  might  how  prefer 
to  choose  other  providers'  services  may 
be  bound  by  exclusive  or  perpetual 
contracts. 

5.  In  the  2nd  FNPRM.  the  Commission 
recognized  that  exclusive  contracts  for 
video  services  in  MDUs  may  have 
competitive  consequences.  Exclusive 
contracts  could  bar  alternative  MVPDs 
access  to.  and  thus  inhibit  competition 
for  MDUs.  The  Commission  also  noted 
arguments  that  exclusive  contracts 
enable  alternative  providers  to  recoup 
the  investment  required  to  enter  MDUs 
and  thus  to  become  or  remain  viable. 
The  Conunission  asked  commenters  to 
address  whether  it  would  be  appropriate 
to  cap  exclusive  contracts  to  open  up 
MDUs  to  potential  competition  on  a 
building-wide  or  unit-to-unit  basis,  and 
if  so,  what  would  represent  a  reasonable 
cap. 

6.  Commenters  identified  with  real 
estate  interests,  private  cable  operators 
and  some  telecommunications  entities 
tend  to  support  exclusive  contracts  for 
video  programming  services  as  enabling 
alternative  MVPDs  to  gain  a  foothold  in 
the  MDU  market.  These  conunenters 
generally  advocated  long-term  or  no 
caps  on  exclusive  contracts.  Other 
conmienters  were  critical  of  exclusive 
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contracts  and  proposed,  if  they  were  to 
be  permitted  at  all.  very  short  caps  of 
three  to  five  years. 

7.  We  find  that  the  record  does  not 
support  a  prohibition  on  exclusive 
contracts  for  video  services  in  MDUs. 
nor  a  time  limit,  in  the  nature  of  a  cap, 
for  such  contracts.  The  parties  have 
identified  both  pro-competitive  and 
anti-competitive  aspects  of  exclusive 
contracts.  We  cannot  state,  based  on  the 
record  that  exclusive  contracts  are 
predominantly  anti-competitive.  With 
respect  to  capping  such  contracts,  there 
appears  to  be  little  agreement  over  the 
length  of  the  term.  Again,  based  on  the 
record,  we  cannot  discern  the  "correct" 
length.  We  note  that  competition  in 
MDU  market  is  improving,  even  with 
the  existence  of  exclusive  contracts. 

Perpetual  Contracts 

8.  The  2nd  FNPRM  also  sought 
comment  regarding  whether  it  would  be 
appropriate  to  restrict  perpetual 
contracts  between  MDU  owners  and 
MVPDs.  Although  several  commenters 
question  the  Commission's  authority  to 
act  in  this  area,  most  commenters 
addressing  the  issue  assert  that 
perpetual  contracts  effectively  bar 
alternative  and/or  new  MVPDs  entry 
into  the  MDU  market  and  are  inherently 
anti-competitive.  Nonetheless,  the 
record  does  not  demonstrate  the 
existence  of  widespread  perpetual 
contracts  nor  support  the  need  for 
government  interference  at  this  time. 

9.  The  majority  of  commenters  that 
urged  the  Commission  to  restrict 
perpetual  MDU  contracts  offered  only 
conclusory  statements  regarding  the 
prevalence  of  such  contracts  in  the 
marketplace.  One  conunenter  submitted 
the  results  of  a  survey  in  which  it 
solicited  responses  from  a  cross  section 
of  MDU  owners  on  issues  relating  to 
perpetual  contracts.  The  survey  suggests 
that  only  a  small  percentage  of  MDUs 
are  currently  subject  to  perpetual 
contracts  for  video  programming 
services. 

10.  Given  the  results  of  the  survey  and 
the  lack  of  other  data  reflecting  the 
prevalence  of  perpetual  contracts,  we 
cannot  conclude  that  such  contracts . 
represent  a  barrier  to  competition  in  the 
MDU  market.  Accordingly,  we  do  not 
find  that  the  current  record  provides  a 
basis  for  restricting  perpetual  contracts. 

Application  of  Cable  Inside  Wiring  to 
All  MVPDs 

1 1 .  hi  the  2nd  FNPRM.  the 
Commission  proposed  to  modify  its 
rules  governing  home  wiring  for  single- 
unit  installations  and  subscribers'  pre- 
termination  rights,  so  that  they  would 
apply  to  non-cable  MVPDs.  in  addition 


to  cable  MVPDs.  The  Commission 
suggested  that  such  modifications 
"would  promote  competitive  parity  and 
facilitate  the  ability  of  a  subscriber 
whose  premises  was  initially  wired  by 
a  non-cable  MVPD  to  change 
providers."  The  Commission  opined 
that  the  modifications  would  "promote 
the  same  consumer  benefits  as  in  the 
cable  context:  Increased  competition 
and  consumer  choice,  lower  prices  and  . 
greater  technological  innovation.  The 
Commission  sought  comment  on  the 
proposal  to  extend  its  rules  to  all 
MVPDs  and  on  its  authority  to  do  so. 

12.  The  trend  in  recent  years  has  been 
increased  competition  in  the  MVPD 
market.  The  Commission  anticipates 
this  trend  to  continue  with  alternative 
MVPDs  increasingly  gaining  market 
share,  such  that  the  entity  responsible 
for  the  initial  installation  in  a  home 
could  be  a  cable  or  a  non-cable  provider. 
We  find  it  necessary  to  broaden  our 
rules  to  ensure  that  a  subscriber's  ability 
to  terminate  existing  service  and  accept 
alternative  service  is  not  contingent  on 
whether  the  wiring  was  installed  by  a 
cable,  as  opposed  to  a  non-cable 
provider.  We  further  find  that  the 
proposed  rule  modifications  will 
promote  regulatory  parity  and  enhance 
competition  among  MVPDs.  We  will 
modify  our  rules  governing  the 
disposition  of  home  wiring  and 
subscriber  pre-termination  rights  to 
apply  uniformly  to  all  MVPDs. 

Exemption  From  Signal  Leakage 
Reporting  Requirements 

13.  In  the  R&-0,  we  extended  the 
application  of  our  signal  leakage  rules, 
which  had  applied  only  to  traditional 
cable  operators,  to  non-cable  MVPDs 
such  as  satellite  master  antenna  service 
("SMATV").  MMDS,  and  open  video 
system  ("OVS")  operators.  A  transition 
period  for  compliance  was  established 
for  certain  non-cable  MVPDs.  In 
particular,  all  non-cable  MVPDs  were 
directed  to  comply  with  the  reporting 
requirement  set  forth  in  CFR  76.1804(g) 
by  January  1,  2003.  In  the  2hd  FNPRM, 
we  sought  comment  on  whether  we 
should  exempt  small  MVPDs,  including 
small  cable  operators,  from  these 
requirements.  Section  76.1804(g)  of  the 
Commission's  rules  requires  cable 
operators  to  file  annually  with  the 
Commission  certain  information  relating 
to  their  use  of  the  aeronautical  radio 
frequency  bands.  We  sought  comments 
in  an  effort  to  determine  whether  the 
annual  reporting  requirement  may 
impose  undue  burdens  on  small  service 
providers,  including  small  cable 
operators. 

14.  Supporters  of  a  reporting 
exemption  for  small  MVPDs  argue  that 


an  exemption  would  be  consistent  with 
congressional  directives  to  reduce 
regulatory  burdens  on  small  MVPDs 
where  feasible.  They  argue  that  there  is 
no  evidence  that  a  small  MVPD 
exemption  will  result  in  abuses  of  the 
signal  leakage  rules  or  otherwise  prompt 
small  MVPDs  to  be  less  attentive  to  their 
signal  leakage  obligations.  Opponents  of 
an  exemption  argue  that  the  proposal 
does  not  relieve  MVPDs  of  the 
obligation  to  conduct  tests  and  that  the 
filing  of  signal  leakage  test  results  is  a 
simple  task  once  the  testing  is  complete. 
They  state  that  the  signal  leakage  rules 
represent  a  Commission  effort  to  protect 
life  and  property,  and.  if  reporting  is 
helpful  in  the  oversight  of  signal 
leakage,  then  all  MVPDs  should  report. 

15.  We  will  adopt  a  very  limited 
exemption  to  the  annual  reporting 
requirement  of  CFR  76.1804(g)  of  our 
rules.  This  exemption  will  apply  to  non- 
cable  MVPDs  with  less  than  1000 
subscribers  or  serving  less  than  1000 
units.  Such  an  exemption  furthers 
congressional  directives  to  reduce  the 
regulatory  burden  on  small  entities 
where  feasible.  We  have  no  reason  to 
believe  that  such  an  exemption  will 
affect  enforcement  of  the  Commission's 
signal  leakage  rules.  We  are  not 
exempting  MVPDs  subject  to  existing 
reporting  requirements.  The  annual 
reporting  requirement  is  scheduled  to 
become  effective  for  all  non-cable 
MVPDs  on  January  1,  2003.  With  this 
exemption,  that  requirement  will  not 
become  effective  for  the  smallest  non- 
cable  MVPDs.  Relief  from  the  annual 
reporting  requirement  will  allow  small 
non-cable  MVPDs  to  focus  on  the 
prevention  of  leaks  by  devoting  their 
scarce  resources  primarily  to 
maintenance,  leakage  detection,  and 
repair.  The  exempted  systems  will 
continue  to  perform  all  signal  leakage 
tests  required  by  our  rules  and  must 
make  the  results  of  those  tests  available 
to  Commission  agents  upon  request.  We 
believe  it  is  sensible  to  treat  small  cable 
and  non-cable  MVPDs  differently  in  this 
regard  because  of  the  different 
environments  in  which  each  is  likely  to 
operate.  Small  cable  systems  have 
wiring  that  connects  individual 
residences,  is  strung  on  utility  poles, 
and  is  subject  to  all  of  the  stresses 
associated  with  the  outside 
environment,  including  temperature 
fluctuations,  wind  loading,  rain  and  ice. 
Small  non-cable  MVPDs  predominately 
serve  MDUs  and  thus  have  their  wiring 
and  associated  electronics  protected 
from  exposure  to  the  weather  and  the 
risk  of  damage  that  could  result  in 
signal  leakage. 

16.  Testing  wiU  remain  an  important 
part  of  our  enforcement  program.  It  is 
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only  the  future  obligation  to  report 
results  by  the  smallest  non-cable 
MVPDs  which  are  changing  here.  Our 
signal  leakage  monitoring  and 
enforcement  program,  conducted 
pursuant  to  CFR  76.613,  which  includes 
a  vigorous  program  of  field  inspections 
and  the  impositions  of  forfeitures, 
remains  unaffected.  The  Commission's 
field  operations  staff  conducts  routine 
monitoring  for  signal  leakage  and.  of 
course,  will  continue  to  respond  to 
aeronautical  complaints  to  ensure  the 
safe  operation  of  aeronautical 
fr:equencies. 

Simultaneous  Use  of  Cable  Home  Run 
Wiring 

In  the  Second  Further  Notice,  we 
solicited  comments  on  whether  we 
should  adopt  a  proposal  &t>m  DirecTV 
to^ive  MDU  owners  the  right  to  require 
that  incumbent  MVPDs  allow 
competitors  to  share  their  home  run 
wiring.  Most  of  the  comments  we 
received  on  this  issue  agree  that  there 
are  significant  imresolved  technical 
problems  with  the  proposal, 
notwithstanding  its  merits  from  a  public 
policy  perspective.  Most  of  the  technical 
objections  to  the  DirecTV  proposal 
relate  to  the  possibihty  of  interference 
when  amplified  signals  are  transmitted 
on  a  single  wire  and  the  possible  lack 
of  bandwidth  capacity  in  existing  cable 
plant.  We  are  imable  to  resolve  this 
issue  based  on  the  record  before  us. 
Accordingly  we  decline  to  adopt 
DirecTV's  line  sharing  proposal  at  this 
time 

Ordering  Clauses  — 

26.  Pursuant  to  the  authority  granted 
in  sections  1, 4(i),  201-205,  214-215, 
220,  303,  623,  624  and  632  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151. 154(i),  201- 
205,  220,  303,  544  and  552,  the  petitions 
for  reconsideration  filed  in  response  to 
the  RGO  are  granted  in  part  and  denied 
in  part,  as  provided  herein. 

27.  Pursuant  to  the  authority  granted 
in  sections  1,  4li),  201-205,  214-215, 
220,  303,  623,  624,  and  632  of  the 
Conmiunications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  201- 
205, 214-215,  220, 303, 543,  544  and 
552,  the  modifications  to  the 
Commission's  rules  are  hereby  adopted. 
These  modifications  shall  become 
effective  May  20,  2003. 

List  of  Subjects  in  47  CFR  Parts  76 

Cable  television. 


Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conununications 
Commission  amends  47  CFR  part  76  as 
follows: 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 152, 153, 154, 
301,  302.  303.  303a.  307,  308,  309,  312.  315. 
317.  325,  338.  339,  503.  521,  522.  531.  532. 
533.  534,  535.  536.  537,  543,  544,  544a,  545, 
548.  549.  552.  554.  556.  558.  560.  561,  571, 
572.  573. 

2.  Section  76.5  is  amended  by  revising 
the  note  to  paragraph  (mm)(4)  to  read  as 
follows: 

§76.5    Definitions. 

***** 

(mm)*  *  *- 
(4)*  *  * 

Note  to  §  76.5  Paragraph  (iiuii)(4);  For 

example,  wiring  embedded  in^rick,  metal 
conduit,  cinder  blocks,  or  sheet  rock  with 
limited  or  without  access  openings  would 
likely  be  physically  inaccessible;  wiring 
enclosed  within  hallway  molding  would  not. 
'*         *         *         *         • 

3.  Section  76.620  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§76.620    Non-cable  multichannet  video 
programming  distributors  (MVPDs). 

(a)  Sections  76.605(a)(12),  76.610, 
76.611,  76.612,  76.614,  76.1804(a) 
through  (f),  76.616,  and  76.617  shall 
apply  to  all  non-cable  MVPDs.  However, 
non-cable  MVPD  systems  that  are 
substantially  built  as  of  January  1, 1998 
shall  not  be  subject  to  these  sections 
until  January  1,  2003.  "Substantially 
built"  shall  be  defined  as  having  75 
percent  of  the  distribution  plant 
completed.  As  of  January  1,  2003, 
§  76.1804(g)  shall  apply  to  all  non-cable 
MVPDs  serving  1000  or  more 
subscribers  or  1000  or  more  units. 


4.  Section  76.802  is  amended  by 
revising  paragraph  (I)  to  read  as  follows: 

§  76.802    Disposition  of  cable  home  wriring. 

•        •        *        *        • 

(1)  The  provisions  of  §  76.802  shall 
apply  to  adl  MVPDs  in  the  same  manner 
that  they  apply  to  cable  operators. 

5.  Section  76.804  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 


§  76.804    Disposition  of  home  run  wiring. 

'  *         *         *         *         * 

(b)*  *  * 

(3)  When  an  MVPD  that  is  currently 
providing  service  to  a  subscriber  is 
notified  either  orally  or  in  writing  that 
that  subscriber  wishes  to  terminate 
service  and  that  another  service 
provider  intends  to  use  the  existing 
home  run  wire  to  provide  service  to  that 
particular  subscriber,  a  provider  that  has 
elected  to  remove  its  home  nm  wiring 
pursuant  to  paragraph  (b)(1)  or  (b)(2)  of 
this  section  will  have  seven  days  to 
remove  its  home  run  wiring  and  restore 
the  building  consistent  with  state  law.  If 
the  subscriber  has  requested  service 
termination  more  than  seven  days  in  the 
future,  the  seven-day  removal  period 
shall  begin  on  the  date  of  actual  service 
termination  (and,  in  any  event,  shall 
end  no  later  than  seven  days  after  the 
requested  date  of  termination).  If  the 
provider  has  elected  to  abandon  or  sell 
the  wiring  pursuant  to  paragraph  (b)(1) 
or  (b)(2)  of  this  section,  the 
abandonment  or  sale  will  become 
effective  upon  actual  service 
termination  or  upon  the  requested  date 
of  termination,  whichever  occurs  first. 
For  purposes  of  abandonment,  passive 
devices,  including  splitters,  shall  be 
considered  part  of  the  home  nm  wiring. 
The  incumbent  provider  may  remove  its 
amplifiers  or  other  active  devices  used 
in  the  wiring  if  an  equivalent 
replacement  can  easily  be  reattached.  In 
addition,  an  incumbent  provider 
removing  any  active  elements  shall 
comply  with  the  notice  requirements 
and  other  rules  regarding  the  removal  of 
home  run  wiring.  If  the  incumbent 
provider  intends  to  terminate  service 
prior  to  the  end  of  the  seven-day  period, 
the  incumbent  shall  inform  the  party 
requesting  service  termination,  at  the 
time  of  such  request,  of  the  date  on 
which  service  will  be  terminated.  The 
incimibent  provider  shall  make  the 
home  run  wiring  accessible  to  the 
alternative  provider  within  the  24-hour 
period  prior  to  actual  service 
termination. 


6.  Section  76.806  is  amended  by 
adding  a  paragraph  (d)  to  read  as 
follows: 

Section  76.806    Pre-tennination  access  to 
cable  iMMne  wiring. 

***** 

(d)  Section  76.806  shall  apply  to  all 
MVPDs. 

[FR  Doc.  03-6782  Filed  3-20-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 

[Docket  No«.  NHTSA  2000-7052  and  NHTSA 
2001-11111]  , 

Anthropomorphic  Test  Devices;  Denial 
of  Petitions  for  Reconsideration 
Regarding  the  HykKid  lii  3- Year  Old 
Child  and  CRABI  Teat  Dummies 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Denial  of  petitions  for 
reconsideration. 


SUMMARY:  This  notice  denies  two 
petitions  for  reconsideration  submitted 
by  Ford  Motor  0)mpany.  The  petitions 
ask  the  agency  to  reconsider  some 
aspects  of  final  rules,  adopting  design 
and  j)erformance  characteristics  of  the 
12-month-old  Child  Restraint  Airbag 
Interaction  (CRABI)  dummy  and  the  3- 
year-old  Hybrid  III  child  dummy.  The 
petitioner  specifically  requests  that  the 
agency  disregard  the  neck  readings  in 
certain  circumstances.  We  are  denying 
these  petitions  for  two  reasons.  One.  we 
believe  that  the  neck  readings  do  not 
require  special  or  different  instructions 
and  procedures  for  their  analysis, 
beyond  those  used  for  data  treatment  in 
the  safety  standards.  Two,  we  feel  that 
questions  related  to  either  the  selection 
of  injury  criteria  or  interpretation  of 
compliance  test  results  should  be 
resolved  within  the  relevant  safety 
standard  rather  than  49  CFR.  part  572. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues:  Mr.  Nathaniel  Beuse. 
Office  of  Crashworthiness  Standards, 
NVS-111.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW..  Washington.  DC  20590. 
Telephone:  (202)  366-1740.  Fax:  (202) 
473-2629. 

For  legal  issues:  Ms.  Deirdre  Fujita, 
Office  of  Chief  Counsel,  NCC-112. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
SW..  Washington.  DC  20590.  Telephone: 
(202)  366-2992.  Fax:  (202)  366-3820. 

Summary  of  the  Petitions 

Ford  Motor  Company  (Ford) 
petitioned  the  National  Highway  Traffic 
Administration  (NHTSA).  in  a  letter 
dated  September  28.  2001.  to  reconsider 
the  specifications  for  the  CRABI  dummy 
in  49  CFR  part  572.  subpart  R. 
Specifications  for  the  dummy  were 
published  in  an  August  30.  2001.  final 
rule.  Ford  claimed  in  its  petition  that  in 
rear-facing  child  restraints,  the  dummy 
produces  unacceptably  high  neck 


extension  moment  readings  when  the 
neck  is  not  substantially  extended. 
Based  on  this  claim.  Ford  asked  the 
agency  to  disregard  the  CRABI  dummy 
neck  extension  readings  in  certain 
circumstances  and  to  specify  the 
circumstances  under  which  the  neck 
extension  readings  would  be 
disregarded. 

On  January  30,  2002.  Ford  submitted 
an  additional  petition  for 
reconsideration  concerning  a  December 
13.  2001.  final  rule  establishing  the 
Hybrid  III  3-year-old  child  dummy.  In 
that  petition.  Ford  raised  nearly 
identical  concerns  .as  it  did  for  the 
CRABI  dummy. 

Issues  Raised  in  the  Petitions 

In  the  petitions.  Ford  expressed 
concerns  with  the  CRABI  and  Hybrid  III 
3-year-old  child  dummies'  neck 
responses  when  the  dimunies  are  tested 
in  rear-facing  child  seats.  Ford  claimed 
that  the  dummies  produqe  "falsely" 
high  upper  neck  extension  moments 
while  their  torsos  and  heads  are  fully 
supported  by  the  support  surface  of  the 
child  restraint.  Ford  asserted  that  this 
occurs  in  56  KMPH  (35  MPH)  hill 
frontal  rigid  barrier  vehicle  tests.  Ford 
believes  the  high  neck  extension 
moments,  with  practically  no  head 
translation,  could  also  occur  in 
compliance  tests  conducted  pursuant  to 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  213.  "Child  restraint 
systems."  and  the  out-of-position  airbag 
tests  specified  in  FMVSS  No.  208. 
"Occupant  crash  protection."  Ford 
stated  that  their  engineers  disregard 
high  neck  extension  moments  in 
evaluation  tests  with  .these  child 
dummies  when  the  neck  is  not 
substantially  extended.  Ford  claims  that 
such  a  judgment  is  not  practicable  for 
complying  with  the  relevant  safety 
standards.  Ford  asked  the  agency  to 
disregard  the  CRABI  dummy  neck 
extension  readings  in  certain 
circumstances,  and  to  specify  the 
circumstances  under  which  the  neck 
extension  readings  would  be 
disregarded  during  its  compliance 
testing. 


Analysis  of  Petitions 

Ford  claimed  that  both  the  CRABI  and 
Hybrid  III  3-year-old  child  dummies 
produce  artificially  high  neck  extension 
moments  when  the  head  shows  no 
substantial  translation.  Ford  stated  that 
this  occurs  in  rear  facing  CRABI  and 
Hybrid  III  3-year-old  child  diunmies 
during  56  KMPH  (35  MPH)  frontal  rigid 
barrier  vehicle  crash  tests.  Inasmuch  as 
the  Ford  petition  did  not  include  any 
test  data  to  support  the  claims,  the 
agency  reviewed  its  own  relevant  test 


data.  The  agency  has  very  limited  data 
with  these  dummies  in  rear  facing  child 
restraints  in  56  KMPH  (35  MPH)  frontal 
barrier  crashes,  but  does  have  more 
extensive  data  on  these  dimimies  in  the 
rear  facing  position  at  other  speeds.  The 
agency's  own  data  did  not  indicate  any 
signal  abnormalities  that  would 
undermine  the  relevance  and  usefulness 
of  the  CRABI  and  the  Hybrid  lU  3-year- 
old  child  dunmiies.  Subsequently,  in 
January  2002  and  again  in  March  2002, 
the  agency  asked  Ford  to  provide  data 
that  woidd  help  the  agency  better 
understand  Ford's  assertions.  Failing  to 
receive  a  response,  the  agency 
approached  the  chairman  of  the  Hybrid 
III  Dimimy  Family  Task  Group  of  the 
Society  of  Automotive  Engineers  (which 
was  instrumental  in  developing  these 
dummies)  to  determine  if  such  issues 
were  raised  in  its  discussions.  The 
chairman  of  the  task  group  found  no    f 
evidence  or  knowledge  of  such 
concerns. 

Similarly,  we  have  examined 
comments  to  the  advanced  airbag  final 
rule  (65  FR  30680.  Docket  No.  NHTSA 
00-7013).  Neither  the  comments,  nor 
the  agency's  data,  have  suggested  that 
the  CRABI  and  Hybrid  III  3-year-old 
child  dummies  are  inappropriate  for  use 
in  testing  under  FMVSS  No.  208. 

As  part  of  on-going  research,  the 
agency  previously  conducted  tests  using 
the  FMVSS  No.  213  sled  pulse  and  the 
CRABI  dummy  in  a  rear-facing  child 
restraint.  In  those  tests,  extension 
moments  were  recorded  without 
considerable  head  translation.  The 
agency  examined  the  test  results  in 
considerable  detail.  We  believe  that 
extension  moments  without  head 
translation  can  happen  in  at  least  two 
situations.  In  the  first  event,  the 
extension  moments  could  be  a  result  of 
head  contact  with  the  child  restraint 
system  (CRS)  seatback  before  substantial 
translation  of  the  dummy's  torso  had 
occurred.  In  this  case,  an  extension 
moment  in  the  neck  can  be  developed 
when  the  seat  back  of  the  CRS  interacts 
with  the  back  of  the  dummy's  head 
below  its  center  of  gravity.  A  shear 
force,  caused  by  the  CRS  interacting 
with  the  head,  coupled  to  a  moment 
arm,  can  result  in  an  extension  moment 
at  the  upper  neck  load  cell.  In  the 
second  event,  a  moment  can  be 
generated  by  a  frictional  force  caused  by 
even  a  minute  vertical  motion  of  the 
head  of  the  dummy  that  is  imbedded 
into  the  CRS  seat  back.  During  the 
impact,  the  torso,  as  it  is  being  pushed 
into  the  seat  back  cushion  by  inertial 
forces,  has  a  tendency  to  ramp-up.  The 
ramping  action  is  resisted  through  the 
neck  by  the  frictional  force  at  the  back 
of  the  dummy  head.  The  two  opposing 
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forces,  coupled  by  the  distance  between 
the  back  of  head  and  the  center  of  the 
neck,  can  also  generate  a  moment  at  the 
neck  load  cell.  Accordingly,  an 
extension  moment  without  appreciable 
head  translation  is  not  an  unrealistic 
event.  Based  on  this  review,  the  agency 
agrees  with  Ford  that  the  necks  of  the 
CRABI  and  the  Hybrid  III  3-year-old 
child  dummies  could  produce  extension 
moments  with  little  or  no  head 
translation. 

NHTSA  believes  that  injury  to  the 
neck  of  a  child  can  occur  without 
appreciable  head  translation  imder  the 
two  conditions  cited  above.  We  feel  that 
the  human  neck,  under  the  loading 
conditions  cited  above,  could  produce 
moments  at  the  occipital  condyles  with 
little  or  no  head-to-torso  rotation  or 
head  translation.  Because  of  this,  we 
also  believe  that  the  neck  extension 
measureinents  in  the  specified 
compliance  tests  do  not  require  special 
or  different  instructions  and  procedures 
for  their  analysis,  beyond  those  used  for 
data  treatment  of  FMVSS  No.  208  and 
FMVSS  No.  213  measurements. 
Furthermore,  we  feel  that  questions 
related  to  either  the  selection  of  injury 
criteria  or  interpretation  of  compliance 
test  results  should  be  resolved  within 
the  relevant  safety  standard  rather  than . 
49  CFR.  part  572.  In  the  FMVSS  No.  213 
notice  of  proposed  rulemaking 
published  May  1.  2002.  the  agency 
proposed  a  number  of  injury  criteria  to 
assure  improved  safety  of  children  in 
child  restraints  systems.  The  agency 
will  evaluate  comments  relative  to  the 
appropriate  neck  injury  criteria  for  both 
the  CRABI  and  the  Hybrid  HI  3-year-old 
dummies  in  the  context  of  that 
rulemaking. 

Conclusion 

For  the  reasons  discussed  above,  the 
agency  is  denying  both  Ford  petitions 
for  reconsideration. 

Authority:  49  U.S.C.  30162;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on:  March  14.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  03-6746  Filed  3-20-03;  8:45  am] 

BILLING  CODE  4«10-5»-l> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  1560 

[Docket  No.  020311051-2135-02;  I.D. 
022002C] 

RIN  0648-AN75 

Rsherles  Off  West  Coast  States  and  In 
the  Western  Pacific;  Western  Pacific 
Pelagic  Fisheries;  Pelagic  Longline 
Gear  Restrictions,  Seasonal  Area 
Closure,  and  Ottier  Sea  Turtle  Take 
Mitigation  Measures;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Correction  to  a  final  rule. 

summary:  This  docimient  contains  a 
correction  to  a  final  rule  that  was 
published  on  June  12.  2002. 

DATES:  Effective  March  21.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Z.  Katekaru.  Pacific  Islands  Area 
Office.  NMFS.  808-973-2937. 

SUPPLEMENTARY  INFORMATION: 


Background 

On  June  12.  2002  (67  FR  40232). 
NMFS  published  a  final  rule  in  the 
Federal  Register  that  implements  the 
reasonable  and  prudent  alternative  of 
the  March  29.  2001.  Biological  Opinion 
issued  by  NMFS  under  the  Endangered 
Species  Act.  Section  660.22(ss)  contains 
an  incorrect  reference. 

Correction 

In  the  rule  FR  Doc.  02-14749,  in  the 
issue  of  Wednesday.  June  12.  2002(67 
FR  40232).  on  page  40236,  under  (ss)  on 
the  eighth  line  of  the  first  colimm,- 
change  "§  660.33(h)"  to  •*§660.33{i)". 

Dated:  March  18.  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administmtorfor 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  03-6850  Filed  3-20-03;  8:45  am] 

BILLING  COOE  3510-22-S      ■ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212306-2306-01;  I.D. 
031703B] 

Hstteries  of  the  Exclushre  Economic 
Zone  Off  Alasioi;  Pollocic  in  Statistical 
Area  610  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  NationalOceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (GO A)  for  24 
hours.  This  action  is  necessary  to  fully 
use  the  B  season  allowance  of  the  tot^ 
allowable  catch  (TAC)  of  pollock 
specified  for  Statistical  Area  610. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  March  18,  2003,  through 
1200  hrs,  A.l.t.. March  19.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Fimmess,  907-586-7228. 
SUPPI^MENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  67^. 

NMFS  closed  the  B  season  directed 
fishery  for  pollock  in  Statistical  Area 
610  of  the  GOA  under  §  679.20(d)(l){iii) 
on  March  11.  2003  (68  FR  11994.  March 
13,  2003). 

NMFS  has  determined  that, 
approximately  1,500  mt  of  pollock 
remain  in  the  B  season  directed  fishing 
allowance.  Therefore,  in  accordance 
with  §679.25(a)(2)(i)(C)  and 
(a)(2)(iii)(D),  and  to  fully  utilize  the  B 
season  allowance  of  pollock  TAC 
specified  for  Statistical  Area  610.  NMFS 
is  terminating  the  previous  closure  and 
is  reopening  directed  fishing  for  pollock 
in  Statistical  Area  610  of  the  GOA.  In 
accordance  with  §679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  be 
reached  after  24  hours.  Consequently, 
NMFS  is  prohibiting  directed  fishing  for 
pollock  in  Statistical  Area  610  of  the 
GOA  effective  1200  hrs,  A.l.t..  March  19, 
2003. 
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Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  opening  of 
the  fishery,  not  allow  the  full  utilization 
of  the  B  season  allowance  of  the  pollock 
TAG,  and  therefore  reduce  the  public's 
ability  to  use  and  enjoy  the  fishery 
resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

Tnis  action  is  required  by  §679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 

Dated:  March  17.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-6840  Filed  3-18-03;  3:52  pm) 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  1.0. 
031703D] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Pollock  in  Statistical 
Area  630  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments.  

summary:  NMFS  issues  an  inseason 
adjustment  opening  the  B  fishing  season 
for  pollock  in  Statistical  Area  630  of  the 
Gulf  of  Alaska  (GOA)  for  12  hours 
effective  1200  hrs,  Alaska  local  time 
(A.l.t.),  March  20.  2003,  until  2400  hrs, 
A.l.t..  March  20.  2003.  This  adjustment 
is  necessary  to  allow  the  fishing 
industry  opportunity  to  harvest  the  B 


season  allowance  of  the  pollock  total 
allowable  catch  (TAC)  in  Statistical 
Area  630  of  the  GOA. 
dates:  Effective  1200  hrs.  A.l.t..  March 
20,  2003.  until  2400  hrs,  A.l.t.,  March 
20,  2003.  Comments  must  be  received 
no  later  than  4:30  p.m..  A.l.t..  April  2. 
2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson.  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region.  NMFS.  P.O. 
Box  21668.  Juneau.  AK  99802-1668, 
Attn:  Lori  Durall.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  907-586- 
7557.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Coiuier 
or  hand  delivery  of  comments  may  be 
made  to  NMFS  in  the  Federal  Building, 
Room  453,  Juneau,  AK  99801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

NMFS  issued  a  prohibition  to  directed 
fishing  for  pollock  effective  March  10, 
2003,  for  Statistical  Area  630.  in 
accordance  with  §679.20(d)(l)(iii)  (68 
FR  11994,  March  13,  2003). 

As  of  March  11 ,  2003,  857  metric  tons 
(mt)  of  pollock  remain  in  the  B  season 
allowance  of  the  pollock  TAC  in 
Statistical  Area  630  of  the  GOA. 
Regulations  at  §  679.23(b)  specify  that 
the  time  of  all  openings  and  closures  of 
fishing  seasons  other  than  the  beginning 
and  end  of  the  calendar  fishing  year  is 
1200  hrs,  A.l.t.  Current  information 
shows  the  catching  capacity  of  vessels 
catching  pollock  for  processing  by  the 
inshore  component  in  Statistical  Area 
630  of  the  GOA  is  about  1,500  mt  per 
day.  The  Administrator,  Alaska  Region, 
NMFS.  has  determined  that  the  B  season 
allowance  of  the  pollock  TAC  could  be 
exceeded  if  a  24-hour  fishery  were 
allowed  to  occur.  NMFS  is  not  allowing 
a  24-hour  directed  fishery  in  order  that 
the  seasonal  allowance  not  be  exceeded. 
NMFS,  in  accordance  with 
§679.25(a)(l)(i)  and  §679.25(a){2)(i).  is 
adjusting  the  B  fishing  season  for 
pollock  in  Statistical  Area  630  of  the 
GOA  by  opening  the  fishery  at  1200  hrs. 
A.l.t..  March  20.  2003  and  closing  the 
fishery  at  2400  hrs.  A.l.t..  March  20. 
2003,  at  which  time  directed  fishing  for 


pollock  will  be  prohibited.  This  action 
has  the  effect  of  opening  the  fishery  for 
12  hours. 

NMFS  is  taking  this  action  to  allow  a 
controlled  fishery  to  occur,  thereby 
preventing  the  overharvest  of  the  B 
season  allowance  of  the  pollock  TAC 
designated  in  accordance  with  the  final 
2003  harvest  specifications  for 
groundfish  in  the  GOA  (68  FR  9924. 
March  3.  2003)  and  §679.20(a){5)(iii).  In 
accordance  with  §679.25(a)(2)(iii), 
NMFS  has  determined  that  prohibiting 
directed  fishing  at  2400  hrs.  A.l.t.. 
March  20.  2003.  after  a  12-  hour  opening 
is  the  least  restrictive  management 
adjustment  to  achieve  the  B  season 
allowance  of  the  pollock  TAC.  Pursuant 
to  §  679.25(b)(2).  NMFS  has  considered 
data  regarding  catch  per  unit  of  effort 
and  rate  of  harvest  in  making  this 
adjustment. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA. 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  opening  of 
the  fishery,  not  allow  the  full  utihzation 
of  the  pollock  TAC,  and  therefore 
reduce  the  public's  ability  to  use  the 
fishery  resoiut:e. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

Without  this  inseason  adjustment, 
NMFS  could  not  allow  the  B  season 
allowance  of  the  pollock  TAC  in 
Statistical  Area  630  of  the  GOA  to  be 
harvested  in  an  expedient  manner  and 
in  accordance  with  the  regulatory 
schedule.  Under  §  679.25(c)(2), 
interested  persons  are  invited  to  submit 
written  comments  on  this  action  to  see 
ADDRESSES  until  April  2,  2003. 

This  action  is  required  by  §  §  679.20 
and  679.25  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  17.  2003. 
Richard  W.  SurA, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  03-6839  Filed  3-18-03;  3:52  pm] 
BILLING  COOC  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons,  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  02-115-1] 

Imported  Fire  Ant;  Approved 
Treatments 

AGENCY:  Anunal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  nde. 

SUMMARY:  We  are  proposing  to  amend 
the  imported  fire  ant  regulations  by 
adding  the  insecticide  methoprene 
(Extinguish®)  to  the  list  of  chemicds 
that  are  authorized  for  the  treatment  of 
regiUated  articles.  This  product  is 
registered  by  the  U.S.  Environmental 
Protection  Agency  for  use  against  the 
imported  fire  ant  and  has  been  found 
efficacious  based  on  testing  by  the 
Gulfport  Plant  Methods  Center.  This 
action  would  make  methoprene 
available  for  the  treatment  of 
containerized  plants  and  field-grown 
woody  ornamentals  in  the  quarantined 
areas. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  May  20, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02.-115-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1 238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-115-1.  If  you 
use  e-mail,  address  youir  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  yoiu  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-115-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  otir  reading 


room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Charles  L.  Brown,  Imported  Fire  Ant 
Program  Manager,  Invasive  Species  and 
Pest  Management,  PPQ,  APHIS,  4700 
River  Road,  Unit  134,  Riverdale,  MD 
20737-1231;  (301)  734-8247. 
SUPPLEMENTARY  INFORMATION: 

Background 

•The  imported  fire  ant,  Solenopsis 
invicta  Buren  and  Solenopsis  richteri 
Forel,  is  an  aggressive,  stinging  insect 
that,  in  large  niunbers,  can  seriously 
injure  or  even  kill  livestock,  pets,  and 
humans.  The  imported  fire  ant  feeds  on 
crops  and  builds  large,  hard  mounds 
that  damage  farm  and  field  machinery. 
Imported  fire  ants  are  notorious 
hitchhikers  and  are  readily  transported 
long  distances  when  articles  such  as  soil 
and  nursery  stock  ace  shipped  outside 
the  infested  area. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  works  to 
prevent  further  imported  fire  ant  spread 
by  enforcing  a  Federal  quarantine  ^d 
cooperating  with  imported  fire  ant- 
infested  States  to  mitigate  the  risks 
associated  with  the  movement  of 
regulated  articles  such  as  nursery  stock 
and  used  soil-moving  equipment.  Also, 
APHIS  evaluates  the  efficacy  of 
regulatory  treatments  for  preventing  the 
artificial  spread  of  imported  fire  ant  and 
revises  its  regidations  and  procedures  as 
necessary.  APHIS  works  with  States, 
industry,  and  other  Federal  agencies  to 
develop  and  test  promising  new 
insecticides  and  biological  control 
agents. 

The  regulations  in  "Subpart — 
hnported  Fire  Ant"  (7  CFR  301.81 
through  301.81-10,  referred  to  below  as 
the  regulations)  quarantine  infested 
States  or  infested  areas  within  States 


and  impose  restrictions  on  the  interstate 
movement  of  certain  regulated  articles 
from  those  quarantined  States  or  areas 
for  the  purpose  of  preventing  the 
artificial  spread  of  the  imported  fire  ant. 

Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  prior  to  interstate  movement 
must  be  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
the  appendix  to  the  subpart,  which  sets 
forth  the  treatment  provisions  of  the 
"Imported  Fire  Ant  Program  Manual." 

Tests  conducted  by  APHIS 's  Gulfport 
Plant  Methods  Center  in  Mississippi 
have  demonstrated  that  the  insecticide 
methoprene  (Extinguish®)  is  efficacious 
at  variable  dosage  rates  in  treating 
plants  in  containers  and  at  1.0-1.5  lb. 
(0.45-0.68  kg)  bait/acre  for  treatment  of 
field-grown  woody  ornamentals.  On 
May  27,  1998,  methoprene  was 
registered  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  for  use  against 
imported  fire  ant  in  containerized  plants 
and  field-growrn  woody  ornamentals. 

Therefore,  we  are  proposing  to  amend 
the  appendix  to  the  regulations  to  add 
the  insecticide  methoprene 
(Extinguish®)  as  a  treatment  option  for 
certain  regulated  articles  requiring 
treatment  against  the  imported  fire  ant. 
Specifically,  we  would  amend  the 
appendix  to  the  regulations  by  adding 
methoprene  (Extinguish®)  to: 

1.  Tne  list  of  authorized  chemicals; 

2.  The  list  of  approved  treatments  for 
all  nurseries  within  the  quarantined 
area,  to  treat  all  exposed  soil  siufaces 
where  plants  are  grown,  potted,  stored, 
handled,  unloaded,  or  sold;  and 

3.  The  list  of  fire  ant  baits  that  may 
be  used  in  combination  with 
chlorpyrifos  to  treat  field-grown  woody 
ornamentals. 

Miscellaneous 

In  addition  to  the  proposed 
amendments  described  previously,  we 
would  also  make  one  nonsubstantive 
change  to  the  appendix  to  the 
regulations.  Specifically,  we  would  add 
a  reference  to  the  insecticide 
pyriproxyfen  (Distance®)  to  the  second 
sentence  of  the  paragraph  titled-Special 
Information  in  section  in.C.5  of  the 
appendix.  When  pyriprox)^en  was 
added  to  the  appendix  as  an  approved 
treatment  (see  64  FR  57969-57971, 
pubUshed  October  28,  1999),  references 
to  that  product  should  have  been  added 
to  all  three  sentences  in  the  Special 
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Information  paragraph,  but  such  a 
reference  appears  only  in  the  first  and 
third  sentences  of  the  paragraph.  We 
would  correct  that  omission. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  under 
Executive  Order  12866. 

This  proposed  rule  would  amend  the 
appendix  to  the  imported  fire  ant 
regulations  to  allow  the  use  of  the 
insecticide  methoprene  (Extinguish®) 
against  the  imported  fire  ant. 
Methoprene  is  registered  by  the  EPA  for 
use  against  the  imported  fire  ant  in 
containerized  plants  and  field-grown 
woody  ornamentals  and  has  been  found 
to  be  efficacious  against  imported  fire 
ant  based  on  testing  by  the  Gulfport 
Plant  Methods  Center  in  Mississippi. 

Determining  the  cost  to  treat  for 
imported  fire  ant  in  nursery  operations 
is  complicated  because  of  the  large 
niunber  of  insecticide  products,  varying 
soil  conditions,  and  various  types  of 
nursery  crops.  For  example,  in  two 
surveys  conducted  by  Hall  and 
HoUoway  (1994  and  1995)  of  37  nursery 
crop  growers  in  Texas,  which 
represented  more  than  half  of  all 
nursery  crops  produced  in  that  State, 
chemical  cost  per  treatment  per  acre  for 
imported  fire  ant  control  averaged 
$12.10,  with  treatment  costs 
representing  up  to  4  percent  of  their 
production  cost.  Almost  half  (47 
percent)  of  those  growers  reported 
treating  for  imported  fire  ant  and  most 
of  them  reported  using  more  than  one 
pesticide  in  their  operations  (range=l  to 
3;  average=1.5)  making  the  average  cost 
per  acre  for  insecticides  to  control 
imported  fire  ants  $18.15  (i.e..  1.5  x 
$12.10). 

Methoprene  (Extinguish®)  would  be 
the  latest  insecticide  to  be  added  to  the 
regulations  for  the  treatment  of 
imported  fire  ant.  The  currently 
approved  treatments — Fipronil 
(Chipco®).  Pyriproxyfen  (Distance®). 
Fenoxycarb  (AWARD®). 
Hydramethylnon  (AMDRO®).  and 
Bifenthrin  (Talstar®) — cost 
approximately  the  same  in  the  bulk 
market,  $5  to  $12  per  pound,  with  each 
pound  treating  17  colonies  (i.e., 
mounds)  of  imported  fire  ant.  However, 
any  insecticide's  retail  price  depends  on 
the  price  charged  by  its  local  distributor 
and  may  vary  from  State  to  State. 
Although  the  insecticides  generally  do 
not  differ  greatly  in  price,  at  least  some 
consumers  can  be  expected  to  benefit 

from  inclusion  of  methoprene  as  an 

alternative  treatment. 


Impact  on  Small  Entities 

Businesses  such  as  nurseries  that 
work  with  regulated  articles  are  the 
entities  most  likely  to  be  affected  by  this 
proposed  rule.  This  proposed  rule 
would  result  in  a  wider  selection  of 
treatment  options  for  imported  fire  ant. 
The  economic  effect  on  affected  entities 
would  either  be  positive,  since  a  wider 
selection  of  insecticides  will  provide 
greater  choice,  or  would  have  no  effect, 
if  they  choose  not  to  use  methoprene. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
businesses.  Based  on  data  from  the  19&7 
Census  of  Agriculture,  there  were 
14.762  nurseries  and  greenhouses  in  the 
13  States  that  have  been  affected  by 
imported  fire  ant  plus  Puerto  Rico,  of 
which  82  to  99  percent  were  small 
entities,  according  to  the  Small  Business 
Administration  criterion  of  annual  sales 
of  $750,000  or  less. 

It  is  expected  that  the  economic  effect 
of  this  proposed  rule  on  these      ' 
businesses  would  either  be  positive  (a 
wider  selection  of  insecticides  will 
provide  greater  choice)  or  neutral  (if 
they  choose  not  to  uSe  methoprene).  The 
majority  (82  to  99  percent)  of  firms  that 
may  potentially  be  affected  by  this 
proposed  rule  are  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to" this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 

et  seq.). 

Accordingly,  we  propose  to  amend  7 
CFR  part  301  as  follows! 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  7711.  7712,  7714,  7731. 
7735,  7751,  7752,  7753.  7754,  and  7760;  7 
CFR  2.22.  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204.  Title  II.  Pub.  L.  106-113;  113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  11,  Pub. 
L.  106-224.  114  Stat.  400  (7  U.S.C.  1421 
note). 

2.  In  part  301,  Subpart-Imported  Fire 
Ant  (§§  301.81  through  301.81-10),  the 
appendix  to  the  subpart  would  be 
amended  as  follows: 

a.  In  paragraph  III.B.,  under  the 
heading  INSECTICIDES,  by  adding,  in 
alphabetical  order,  an  entry  for 

"Methoprene  (Extinguish®)". 

b.  In  paragraph  III.C.4..  under  the 
heading  Control,  by  removing  the  word 
"or"  immediately  following  the  word 
"(AWARD®),"  and  by  adding  the  words 
",  or  methoprene  (Extinguish®)" 
immediately  following  the  word 
"(Distance®)". 

c.  In  paragraph  II1.C.5..  in  the 
paragraph  titled  Material,  by  removing 
the  word  "or"  immediately  following 
the  word  "(AMDRO®)."  and  by  adding 
the  words  ".  or  methoprene 
(Extinguish®)"  immediately  following 
the  word  "(Distance®)". 

d.  In  paragraph  III.C.5..  in  the 
paragraph  titled  Dosage,  by  removing 
the  word  "or"  immediately  following 
the  word  "(AMDRO®),"  and  by  adding 
the  words  ",  or  methoprene 
(Extinguish®)"  immediately  following 
the  word  "(Distance®)". 

e.  In  paragraph  III.C.5.,  in  the 
paragraph  titled  Method,  in  the  first  and 
third  sentences,  by  removing  the  word 
"or"  immediately  following  the  word 
"(AMDRO®),"  and  by  adding  the  words 
",  or  methoprene  (Extinguish®)" 
immediately  following  the  word 
"(Distance®)". 

{.  In  paragraph  III.G.5..  by  amending 
the  paragraph  titled  Special  Information 
as  follows:  (i)  In  the  first  and  third 
sentences,  by  removing  the  word  "or" 
immediately  following  the  word 
"(AMDRO®)"  and  by  adding  the  words 
".or  methoprene  (Extinguish®)" 
immediately  following  the  word 
"(Distance®)". 

(ii)  In  the  second  sentence,  by 
removing  the  word  "or"  immediately 
following  the  word  "(AWARD®)"  and 
by  adding  the  words  ".  pyriproxyfen 
(Distance®),  or  methoprene 
(Extinguish®)"  immediately  following 
the  word  "(AMDRO®)". 


Federal  Register /Vol.  68,  No.  55 /Friday.  March  21,  2003  /  Proposed.  Rules  13861 


Done  in  Washington.  DC,  this  18th  day  of 
March  2003. 
Kevin  Shea. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  03-6799  Filed  3-20-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectlon 
Service 

7  CFR  Part  354 

9  CFR  Parts  97  and  130 
[Docket  No.  02-04O-1] 

Veterinary  Services  User  Fees;  Fees 
for  Endorsing  Export  Certificates  for 
Ruminants 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  user  fees  for  endorsing  export  health 
certificates  by  establishing  a  separate 
user  fee  that  would  cover  the  cost  of 
endorsing  certificates  that  do  not  require 
verification  of  tests  or  vaccinations  for 
nuninants.  We  are  proposing  this 
change  to  ensiue  that  we  recover  all  of 
the  costs  associated  with  providing  that 
service.  We  are  also  proposing  to  make 
several  miscellaneous  changes  to  clarify 
the  existing  regulations. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  May  20, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/conunercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  fovu 
copies  of  yoiu-  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-040-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-040-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.  usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-O4O-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.ni., 
Monday  through  Friday,  except 


holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  program 
operations,  contact  Ms.  Inez  Hockaday, 
Acting  Director.  Management  Support 
Staff,  VS,  APHIS,  4700  River  Road  Unit 
44,  Riverdale,  MD  20737-1231;  (301) 
734-7517. 

For  information  concerning  rate 
development,  contact  Ms.  Kris  Caraher, 
Accountant,  User  Fee  Section,  Financial 
Management  Division,  APHIS,  4700 
River  Road  Unit  54.  Riverdale.  MD 
20737-1231;  (301)  734-8351. 
SUPPLEMENTARY  INFORMATION: 

Baclcgroiuid 

User  fees  to  reimburse  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  the  costs  of  providing  veterinary 
diagnostic  services  and  import-  and 
export-related  services  for  animals, 
animal  products,  birds,  germ  plasm, 
organisms,  and  vectors  are  contained  in 
9  CFR  part  130.  Section  130.20  lists  user 
fees  we  charge  for  endorsing  health 
certificates  for  animals,  birds,  or  animal 
or  nonanimal  products  exported  from 
the  United  States.  Importing  countries 
often  require  these  certificates  to  show 
that  an  animal,  bird,  or  product  has 
tested  negative  to  specific  animal 
diseases  or  that  the  animal,  bird,  or 
product  has  not  been  exposed  to 
specific  animal  diseases.  The 
endorsement  indicates  that  APHIS  has 
reviewed  a  certificate  and  believes  it  to 
be  accurate  and  reliable.  The  steps 
associated  with  endorsing  an  export 
certificate  may  include  reviewing 
supporting  documentation;  confirming 
that  the  importing  country's 
requirements  have  been  met;  verifying 
laboratory  test  results  for  each  animal  if 
tests  are  required;  reviewing  any 
certification  statements  required  by  the 
importing  country;  and  endorsing,  or 
signing,  die  certificates.  Our  user  fees 
are  intended  to  cover  all  of  the  costs 
associated  with  endorsing  the 
certificates. 

The  user  fees  we  charge  to  endorse 
export  health  certificates  vary, 
depending  on  whether  or  not  the 
importing  country  requires  verification 
of  tests  or  vaccinations  and  the  type  and 
quantity  of  animals,  birds,  or  products 
covered  by  the  certificate.  For  those 


certificates  that  do  not  require 
verification  of  tests  or  vaccinations, 
paragraph  (a)  of  §  130.20  lists  user  fees 
for  the  following  certificate  categories: 
Animal  and  nonanimal  products; 
hatching  eggs;  poultry,  including 
slaughter  poultry;  slaughter  animals 
(except  poultry)  moving  to  Canada  or 
Mexico;  and  other  endorsements  or 
certifications.  For  those  certificates  that 
require  verification  of  tests  or 
vaccinations,  paragraph  (b)  of  §  130.20 
lists  user  fees  based  on  the  number  of 
animals  or  birds  and  the  number  of  tests 
or  vaccinations  on  the  certificate,  and 
whether  the  animals  covered  by  the 
certificate  are  nonslaughter  horses 
moving  to  Canada  or  are  other  animals 
■  or  birds.  Currently,  user  fees  for  the 
endorsement  of  export  health 
certificates  for  ruminants,  except  for 
ruminants  exported  for  slaughter  to  - 
Canada  or  Mexico,  are  included  in  the 
certificate  categories  "Other 
endorsements  or  certifications"  and 
"Other  animals  or  birds"  in  paragraphs 
(a)  and  (b)  of  §  130.20,  respectively. 

On  August  28,  2000,  we  published  a 
final  rule  in  the  Federal  Register  (65  FR 
51997-52010,  Docket  No.  97-058-2) 
that  amended  the  user  fees  for,  among 
other  things,  the  endorsement  of  export 
health  certificates.  We  calculated  the 
user  fees  established  by  that  final  rule 
to  cover  the  costs  associated  with 
providing  that  service,  which  include 
direct  labor  and  direct  material  costs. 

Since  the  time  we  calculated  the  fees 
established  in  the  August  2000  final 
rule,  we  have  conducted  a  review  of  the 
costs  of  endorsing  export  health 
certificates.  In  that  review,  we  found 
that  the  projected  direct  labor  costs  used 
to  calculate  the  multi-year  user  fees  for 
the  certificate  category  "Other 
endorsements  or  certifications"  in 
§  130.20(a)  are  less  than  the  actual  direct 
labor  costs  for  the  endorsement  of 
certificates  for  ruminants,  which  is 
covered  by  that  certificate  category.  As 
a  result,  the  user  fees  charged  to  endorse 
certificates  in  accordance  with 
§  130.20(a)  for  ruminants  are  less  than 
the  actual  cost  of  providing  that  service. 
For  th^  user  fees  to  cover  all  the  costs 
associated  with  endorsing  such 
certificates  for  ruminants,  including  the 
direct  labor  costs,  we  propose  to 
establish  a  new  certificate  category  and 
user  fee  in  §  130.20(a)  for  ruminants. 

APHIS  currently  charges  $23  to 
endorse  each  certificate  covered  by  the 
certificate  category  "Other 
endorsements  or  certifications"  in 
§  130.20(a).  We  have  estimated  the 
actual  cost  of  providing  that  service  for 
ruminants  to  be  $33  for  each 
endorsement;  therefore,  we  propose  to 
increase  the  current  user  fee  charged  for 
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such  an  endorsement  by  $10  to  $33.  If 
adopted,  this  proposed  user  fee  would 
take  effect  on  the  effective  date  of  the 
final  rule  for  this  action. 

Slaughter  ruminants  exported  to 
Canada  or  Mexico  that  require 
certification  under  §  130.20(a)  are 
covered  by  the  certificate  category 
"Slaughter  animals  (except  poultry) 
moving  to  Canada  or  Mexico."  To  make 
it  clear  that  slaughter  ruminants 
exported  to  Capada  or  Mexico  would 
continue  to  be  covered  by  that 
certificate  category,  and  not  by  the 
certificate  category  for  ruminants 
proposed  in  this  rule,  we  also  propose 
to  amend  the  title  of  the  category  for 
slaughter  animals  in  §  130.20(a)  to 
"Slaughter  animals  (except  poultry  but 
including  ruminants)  moving  to  Canada 
or  Mexico."  Similarly,  the  title  of  the 
proposed  new  category  for  ruminants 
would  read:  "Ruminants,  except 
slaughter  ruminants  moving  to  Canada 
or  Mexico."  The  user  fees  currently 
listed  in  §  130.20(a).  including  those 
fees  for  slaughter  animals  exported  to 
Canada  or  Mexico,  would  not  be 
affected  by  this  proposed  change. 

Calculation  Methodology 

We  calculated  the  user  fee  for 
endorsing  export  health  certificates  that 
do  not  require  verification  of  tests  or 
vaccinations  for  ruminants  to  cover  the 
full  costs  associated  with  reviewing  and 
endorsing  a  certificate.  The  costs  of 
providing  that  service  are  the  direct 
labor  costs,  administrative  support 
costs,  billing  and  collections  costs, 
agency  overhead,  departmental  charges, 
and  a  reserve  component. 

Direct  labor  costs  are  the  salary  and 
benefit  costs  of  employee  time  spent 
specifically  to  endorse  a  certificate.  To 
calculate  the  direct  labor  costs,  we 
included  time  for  a  GS-14  step  5 
veterinarian  to  provide  information  over 
the  phone,  research  regulations,  send 
any  necessary  facsimiles,  and  review, 
sign,  and  audit  paperwork.  We  also 
included  time  for  a  GS-5  step  5  export 
clerk  to  review  the  contents  of  the 
certificate,  print  a  receipt,  enter  and 
process  information  in  the  system, 
verify  the  origin  and  identity  of  the 
animal(s)  by  researching  farms  and 
matching  eartags,  handle  collections, 
and  mail  certifications.  We  used  the 
actual  hourly  salary  of  a  GS-14  step  5 
and  a  GS-5  step  5  during  fiscal  year 
(FY)  2002  (October  1,  2001.  through 
September  30.  2002)  and  took  into 
consideration  the  anticipated  increases 
in  the  cost  of  living  for  fiscal  years  2003 
and  2004  that  were  projected  in  the 
President's  Budget  for  FY  2003  (October 
1,  2002.  through  September  30.  2003). 
Finally,  we  included  employee  benefit 


costs  at  20.42  percent  of  the  total 
employee  salary  costs.  Based  on  this 
approach,  we  estimate  that  the  direct 
labor  cost  associated  with  the 
endorsement  of  export  health 
certificates  that  do  not  require 
verification  of  tests  or  vaccinations  for 
ruminants  is  $15.12  for  each  certificate. 
Administrative  support  costs  include 
local  clerical  and  administrative 
activities;  indirect  labor  hours;  travel 
and  transportation  for  personnel; 
supplies,  equipment,  and  other 
necessary  items;  training;  general  office 
supplies;  rent;  equipment  capitalization; 
billings  and  collections  expenses; 
utilities;  and  contractual  services. 
Indirect  labor  hours  include  supervision 
of  personnel  and  time  spent  doing  work 
that  is  not  directly  connected  with 
endorsing  the  certificates  but  which  is 
nonetheless  necessary,  such  as  repairing 
equipment.  Rent  is  the  cost  of  using  the 
space  we  need  to  perform  work  related 
to  endorsing  the  certificates.  Equipment 
capitalization  is  the  cost  per  year  to 
replace  equipment,  which  we  determine 
by  establishing  the  life  expectancy,  in 
years,  of  equipment  we  use  to  endorse 
the  certificates  and  by  establishing  the 
cost  to  replace  the  equipment  at  the  end 
of  its  useful  life.  We  subtract  any  money 
we  anticipate  receiving  for  selling  used 
equipment.  Then  we  divide  the 
resulting  amount  by  the  life  expectancy 
of  the  equipment.  The  result  is  the 
annual  cost  to  replace  equipment. 
Billing  costs  are  the  costs  of  managing 
user  fee  accounts  for  our  customers  who 
wish  to  receive  monthly  invoices  for  the 
services  they  receive  from  APHIS. 
Collections  expenses  include  the  costs 
of  managing  customer  payments  and 
accurately  reflecting  those  payments  in 
our  accounting  system.  Utilities  include 
water,  telephone,  electricity,  gas, 
heating  and  oil.  Contractual  services 
include  security  service,  maintenance, 
trash  pickup,  etc.  We  have  calculated 
the  administrative  support  costs  for 
each  endorsement  to  be  $10.85. 

Agency  overhead  is  the  pro-rata  share, 
attributable  to  endorsing  the  certificates, 
of  the  agency's  management  and 
support  costs.  Management  and  support 
costs  include  the  costs  of  providing 
budget  and  accounting  services, 
regulatory  services,  investigative  and 
enforcement  services,  debt-management 
services,  personnel  services,  public 
information  services,  legal  services, 
liaison  with  Congress,  and  other  general 
program  and  agency  management 
services  provided  above  the  local  level. 
We  have  determined  that  $4.19  for  each 
endorsement  covers  the  agency 
overhead  associated  with  providing  that 
service. 


Departmental  charges  are  APHIS's 
share,  expressed  as  a  percentage  of  the 
total  cost,  of  services  provided  centrally 
by  the  Department  of  Agriculture 
(Department).  Services  the  Department 
provides  centrally  include  the  Federal 
Telephone  Service;  mail;  National 
Finance  Center  processing  of  payroll, 
and  other  money  management; 
unemployment  compensation;  Office  of 
Workers  Compensation  Programs;  and 
central  supply  for  storing  and  issuing 
commonly  used  supplies  and 
Department  forms.  The  Department 
notifies  APHIS  how  much  the  agency 
owes  for  these  services.  We  have 
included  a  pro-rata  share  of  these 
departmental  charges  of  $1.38.  as 
attributable  to  the  endorsement  of 
export  health  certificates  that  do  not 
require  verification  of  tests  or 
vaccinations  for  ruminants,  in  our  fee 
calculation. 

We  have  added  an  amount  that  would 
help  provide  for  a  reasonable  balance,  or 
reserve,  in  the  Veterinary  Services'  (VS) 
user  fee  account.  We  maintain  a  reserve 
in  the  VS  user  fee  account  that  is  equal 
to  approximately  25  percent  of  the 
annual  cost  of  the  Import/Export 
Program  to  ensure  that  we  have 
sufficient,  operating  funds  in  cases  of 
bad  debt,  customer  insolvency,  and 
fluctuations  in  activity  volumes.  All 
user  fees  contribute  to  the  reserve 
proportionately.  We  have  included  a 
pro-rata  share  of  the  reserve  of  $1.58.  as 
attributable  to  each  endorsement,  in  our 
fee  calculation. 

We  added  all  of  the  costs,  as 
discussed  above,  to  obtain  our  cost  of 
$33.12  to  endorse  export  health 
certificates  that  do  not  require 
verification  of  tests  or  vaccinations  for 
ruminants,  except  for  slaughter 
ruminants  exported  to"Mexico  or 
Canada.  We  then  rounded  this  cost  to 
the  nearest  whole  dollar  to  obtain  a  user 
fee  of  $33  for  each  certification.  As 
mentioned  above,  if  this  proposed  rule 
is  adopted,  the  user  fee  for  the  new 
certificate  category  would  take  effect  on 
the  effective  date  of  the  final  rule  for 
this  action.  As  is  the  case  with  all 
APHIS  user  fees,  we  intend  to  review, 
at  least  annually,  the  user  fee  proposed 
in  this  document.  We  will  publish  any 
necessary  adjustments  in  the  Federal 
Register. 

We  are  also  proposing  to  make  several 
miscellaneous  changes  to  the 
regulations  for  clarity.  As  mentioned 
above,  the  regulations  in  9  CFR  part  1 30 
contain,  among  other  things,  tables  that 
list  multi-year  user  fees  for  certain 
veterinary  diagnostic  services  and 
import-  and  export-related  services.  In 
addition  to  listing  user  fees  for  the 
current  and  future  fiscal  years  (FY  20()3 


^  •  •  •  1 
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and  beyond),  many  of  the  tables  in  part 
130  list  user  fees  for  fiscal  years  2001 
and/or  2002.  Because  fiscal  years  2001 
and  2002  have  passed,  we  believe  it  is 
no  longer  necessary  to  list  the  user  fees 
for  those  fiscal  years  in  the  regulations. 
Therefore,  we  are  proposing  to  amend 
the  user  fee  tables  in  the  part  130  by 
removing  columns  that  list  fees  for  fiscal 
years  2001  and  2002. 

Similarly,  we  would  also  remove  the 
columns  for  fiscal  year  2002  from  the 
overtime  rates  tables  found  in  7  CFR 
part  354  and  9  CFR  parts  97  and  130 
(those  tables  list  multi-year  overtime 
rates  for  inspection,  laboratory  testing, 
certification,  or  quarantine  services 
provided  by  APHIS  employees  on  a 
holiday,  Sunday,  or  at  any  other  time 
outside  of  an  employee's  regular  tour  of 
duty). 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

APHIS  charges  flat-rate  user  fees  to 
individuals,  firms,  corporations,  and 
other  entities  for  the  endorsement  of 
export  health  certificates  for  animals, 
birds,  or  animal  or  nonanimal  products. 
These  user  fees  vary,  depending  on 
whether  or  not  the  importing  country 
requires  verification  of  tests  and  the 
type  and  quantity  of  animals,  birds,  or 
products  covered  by  the  certificate. 
There  is  one  user  fee  schpdule  for 
certificates  that  require  verification  of 
tests  or  vaccinations  and  another 
schedule  for  certificates  that  do  not 
require  such  verification. 

CurrenUy,  certifications  for  ruminants 
that  do  not  require  verification  of  tests 


or  vaccinations,  other  than  certifications 
for  slaughter  ruminants  exported  to 
Mexico  or  Canada,  are  covered  by  a 
miscellaneous  "catchall"  user  fee 
certificate  category.  (Ruminants 
exported  to  Mexico  and  Canada  for 
slaughter  are  covered  by  a  separate  user 
fee  that  includes  all  slaughter  animals, 
except  poultry,  exported  to  those  two  ' 
countries).  APHIS  currently  charges  $23 
per  endorsement  for  services  covered  by 
that  miscellaneous  certificate  category. 
Based  on  our  review  of  the  costs 
associated  with  endorsing  export  health 
certificates,  we  have  determined  that  the 
current  user  fee  charged  for  the 
miscellaneous  certificate  category  does 
not  cover  all  of  our  costs  to  endorse 
such  certificates  for  ruminants.  As  a 
result,  we  are  proposing  to  establish  a 
new  certificate  category  and  user  fee  for 
that  service.  If  adopted,  this  proposal 
would  increase  the  current  user  fee 
charged  to  endorse  certificates  that  do 
not  require  verification  of  tests  or 
vaccinations  for  ruminants,  except 
slaughter  ruminants  exported  to  Mexico 
or  Ceuiada.  by  $10  to  $33  for  each 
endorsement.  We  are  proposing  this 
change  to  ensure  that  we  recover  our 
costs  for  providing  that  service,  which 
include  direct  labor  costs, 
administrative  support  costs,  billing  and 
collection  costs.  Agency  overhead, 
departmental  charges,  and  a  reserve 
component. 

This  proposed  rule  would  affect 
entities  who  export  ruminants,  other 
than  slaughter  ruminants  exported  to 
Mexico  or  Canada,  to  countries  that  do 
not  require  that  export  health 
certificates  include  verification  of  tests 
or  vaccinations.  Because  entities  who 
export  ruminants  to  Mexico  or  Canada 
for  immediate  slaughter  are  covered  by 
a  separate  user  fee  category,  such 
entities  would  not  be  alfected  by  this 


proposed  rule.  Whether  or  not  an 
importing  countiA'  requires  verification 
of  tests  or  vaccinations  for  ruminants 
depends  on  such  factors  as  the  type  of 
animal  exported,  the  time  of  year 
exportation  occurs,  and  the  health  status 
of  an  animal's  herd  or  State  of  origin.  A 
representative  overview  of  countries 
that  import  ruminants  from  the  United 
States  (including  Brazil,  Canada,  China. 
Dominican  Republic.  Japan,  Mexico, 
Nicaragua,  Philippines,  and  Turkey) 
indicates  that  most  countries  require 
that  export  health  certificates  include 
verification  of  testing  or  vaccinations  for 
ruminants.  *  For  example,  importing 
countries  almost  always  require  U.S.- 
origin  ruminants  to  be  tested  for 
brucellosis  and  tuberculosis,  and 
frequently  require  those  animals  to  be 
tested  for  such  diseases  as 
anaplasmosis,  bluetongue.  Johne's 
disease,  leptospirosis,  and  vesicular 
stomatitis,  among  others.  However,  two 
countries,  Mexico  and  Canada,  do  not 
currently  require  verification  of  tests  or 
vaccinations  for  some  cattle,  sheep,  and 
goats,  under  certain  conditions. 

As  shown  in  Table  1.  below,  trade 
statistics  indicate  that  the  majority  of 
U.S.-origin  cattle,  sheep,  and  goats  are 
exported  to  Mexico  and  Canada.  For 
example,  56.6  percent  of  purebred 
cattle.  99.6  percent  of  not  purebred 
cattle.  99.5  percent  of  sheep,  and  82.3 
percent  of  goats  exported  from  the 
United  States  during  1999-2001  were 
shipped  to  Mexico  or  Canada.  Of  those 
animals  listed  in  Table  1 ,  animals 
categorized  as  "not  purebred  cattle" 
(which  include  feeder  cattle,  cattle 
exported  for  immediate  slaughter,  and 
other  not  purebred  cattle)  comprise  the 
single  largest  category,  accounting  for  83 
percent  of  the  total  number  of  cattle, 
sheep,  and  goats  exported  from  the 
United  States  during  1999-2001. 


Table  1.— Value  of  U.S.  Exports  of  Cattle,  Sheep,  and  Goats  to  Mexico,  Canada,  and  the  Rest  of  the 

World 

[Dollar  amounts  and  percentage  shares  of  each  livestock  category  as  annual  averages  for  1999-2001] 


Mexico 

Canada 

Rest  of  the  world 

Puretxed  cattle  

$9.86  million  (45.8%) 

$2.39  million  (10.8%)  

$9.39  million  (43.4%) 
$718,000  (0.4%). 
$85  000  (0  5%) 

Not  puret>red  cattle 

$70.77  million  (32.4%)  

$145  74  million  (67  2%) 

Sheep  

$18.00  miWon  (97.4%)  

$391,000  (2.1%) 

Goats  

$1.95  million  (74.2%)  

$206,000  (8.1%)  

$487  000(17.7%). 

Sourc*:  World  Trade  Atlas,  based  on  U.S.  Census  data. 


Because  Mexico  and  Canada  are  the 
principal  markets  for  ruminants 
exported  from  the  United  States  that  do 
not  require  health  certificates  to  include 


verification  of  tests  or  vaccinations,  we    ' 
can  expect  that  entities  who  export 
cattle,  sheep,  and  goats  to  those  two 
countries  would  be  most  afliected  by  this 


proposed  rule.  As  a  resiilt.  this  analysis 
will  focus  on  the  importation 
requirements  of  Mexico  and  Canada  for 
U.S.-origin  cattle,  sheep,  and  goats. 


1  Import  health  requirements  of  foreign  countries, 
including  required  certification  statements  and 


testing,  may  be  found  on  the  Internet  at  http-J/ 
wvfw.aphis.usda.gov/vs/ncie/iregs/animals/. 
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U.S.  Ruminant  Exports  to  Mexico 

Mexico  does -not  require  verification 
of  tests  or  vaccinations  for  the  following 
ruminants  imported  from  the  United 
States:  Steers  and  spayed  heifers 
shipped  as  feeder  cattle:  slaughter  cattle, 
unless  from  Texas  or  Missouri:  sheep 
other  than  rams:  and  goats  other  than 
breeding  stock.  Because  Texas  and 
Missouri  are  not  designated  as 
brucellosis  Class-Free  States,  cattle 
imported  for  slaughter  from  those  two 
States  must  be  tested  for  that  disease. 
Breeding  cattle  imported  into  Mexico 
from  any  State  are  required  to  be  tested 
for  brucellosis  only  if  the  animal  is  less 
than  6  months  of  age.  or  is  an  official 
calfhood  vaccinate  less  than  20  months 
of  age  raised  for  dairy  production  or  a 
vaccinate  less  than  24  months  of  age 
raised  for  beef.  However,  all  breeding 
cattle,  except  for  those  animals  under  1 
month  of  age.  must  be  tested  for 
tuberculosis.  For  sheep  and  goats, 
Mexico  requires  that  breeding  and 
feeder  rams  be  tested  for  brucellosis  and 
breeding  goats  be  tested  for  tuberculosis. 

As  mentioned  above,  animals  other 
than  poultry  exported  to  Mexico  and 
Canada  for  slaughter  are  covered  by  a 
separate  user  fee  category.  As  a  result, 
exporters  of  slaughter  ruminants, 
including  slaughter  cattle,  exported  to 
Mexico  or  Canada  would  not  be  affected 
by  this  proposed  rule.  Slaughter  cattle 
account  for  the  majority  of  not  purebred 
cattle  exported  to  Mexico  from  the 
United  States.-'  As  shown  in  Table  1,  the 
annual  value  of  not  purebred  cattle 
exported  to. Mexico  from  the  United 
States  is  estimated  to  be  about  $71 
million.  APHIS  export  certification  data 
indicate  that  approximately  62  percent 
of  not  purebred  cattle  shipped  to 
Mexico  were  exported  from  the  United 
States  for  purposes  other  than 
slaughter. '  We  can  expect,  therefore, 
that  the  annual  value  of  not  purebred 
cattle  exported  to  Mexico  that  would  be 
affected  by  this  proposed  rule  to  be 
approximately  $44  million  ($70.77 
million  multiplied  by  0.62). 

This  proposed  rule  would  have  a 
negligible  economic  impact  on  exporters 
of  sheep  and  goats  shipped  to  Mexico, 
as  over  99  percent  of  sheep  and  96 


percent  of  goats  from  the  United  States 
to  Mexico  are  intended  for  slaughter  and 
would  not,  therefore,  be  covered  by  the; 
certificate  category  and  user  fee 
proposed  in  this  document. 

U.S.  Ruminant  Exports  to  Canada 

Rumirtants  exported  to  Canada  that  do 
not  require  testing  or  vaccination  are 
feeder  cattle  from  Hawaii,  Montana,  and 
Washington:  sheep  and  goats  intended 
for  immediate  slaughter;  and  some 
purebred  cattle,  sheep,  and  goats, 
depending  on  the  health  status  of  the 
State  or  herd  from  which  the  animal 
originated  and  the  time  of  year  the 
animals  are  shipped. 

Canada  requires  feeder  cattle 
imported  from  most  States  to  be  tested 
for  tuberculosis  and  anaplasmosis.  and 
requires  certain  feeder  cattle  to  be  tested 
for  brucellosis  and  bluetongue. 
Brucellosis  testing  is  not  required  for 
steers  and  spayed  heifers  and  official 
calfhood  vaccinates  that  were 
vaccinated  with  Strain  19  vaccine.  For 
all  other  cattle,  brucellosis  testing 
requirements  depend  on  the  brucellosis 
status  of  the  animal's  herd  and  State. 
Currently,  all  States  except  Missouri 
and  Texas  are  classified  as  brucellosis 
Class-Free.  As  a  result,  feeder  cattle 
exported  to  Canada  from  all  States 
except  Missouri  and  Texas  are  exempt 
from  brucellosis  testing.  Bluetongue  test 
requirements  depend  on  whether  the 
animal  comes  from  a  low-,  medium-,  or 
high-incidence  State  and/or  the  time  of 
year  the  animal  is  exported.  For 
example,  feeder  cattle  imported  into 
Canada  between  October  1  and 
December  31  are  not  required  to  be 
tested  for  bluetongue,  regardless  of  the 
State  of  origin. 

As  an  alternative  to  the  foregoing 
testing  requirements.  C>anada  accepts 
shipments  of  untested  feeder  cattle 
under  its  Restricted  Feeder  Cattle 
Program. ■»  To  participate  in  this 
program,  a  State  must  meet  certain 
requirements,  including  being  free  of 
brucellosis  and  tuberculosis  and 
classified  as  a  low  risk  for  bluetongue, 
and  must  submit  to  Canada  summary 
data  for  anaplasmosis.  Currently, 
Hawaii,  Montana,  and  Washington  are 


2  APHIS.  Centers  for  Epidemiology  &  Animal 
Health  (CBAH).  1999-2(X)1 . 
'  APHIS  CEAH.  1999-2001. 


« Canadian  Food  Inspection  Agency.  Client 
Services  Information  Sheet  No.  14,  Restricted 
Feeder  Cattle  from  the  United  States. 


allowed  to  export  untested  ffeeder  cattle 
to  Canada  under  the  Restricted  Feeder 
Cattle  Program.  Cattle  imported  by 
Canada  under  this  program  may  only 
enter  the  country  between  October  1 
and  March  31. 

Testing  requirements  for  breeding 
cattle  exported  to  Canada  depend  on  a 
given  animal's  particular  circumstances. 
For  exaiiiple,  brucellosis  and 
anaplasmosis  testing  requirements 
depend  on  the  health  status  of  the  herd 
and  State,  and  bluetongue  testing 
requirements  depend  on  the  State's 
classification  and/or  the  time  of  year  the 
^nimal  is  exported  to  Canada.  Breeding 
cattle  need  not  be  tested  for  tuberculosis 
if  the  entire  herd  from  which  the  animal 
originated  is  tested  within  the  12 
months  preceding  exportation. 

Sheep  and  goats  exported  to  Canada 
for  immediate  slaughter  need  not  be 
tested  for  bluetongue.  For  all  other 
sheep  and  goats,  testing  for  bluetongue 
depends  on  the  status  of  the  exporting 
State  and/or  the  time  of  year  of  the 
export.  For  example.  Canada  does  not 
require  sheep  and  goats  exported  from     v 
any  State  between  October  1  and 
December  31  to  be  tested  for  bluetongue, 
assuming  that  the  animals  have  resided 
only  in  the  United  States  or  Canada. 
As  shown  in  Table  1 ,  not  purebred 
cattle,  which  predominantly  consist  of 
feeder  cattle,  account  for  the  single 
largest  category  of  ruminants  exported 
to  Canada  that  would  be  affected  by  this 
proposed  rule.  Because  Hawaii, 
Montana,  and  Washington  are  the  only 
States  currently  allowed  to  export  feeder 
cattle  to  Canada  without  tests  or 
vaccinations  under  the  Restricted 
Feeder  Cattle  Program,  we  can  expect 
that  exporters  of  ruminants  from  those 
three  States  would  be  most  affected  by 
this  proposed  rule.  Table  2  shows 
approximate  average  annual  values  of 
feeder  cattle  exported  to  Canada  from 
Hawaii,  Montana,  and  Washington, 
1999-2001.  These  values  are  for  cattle 
classified  under  Harmonized  Schedule 
code  010290  (not  purebred),  and, 
therefore,  may  include  animals  exported 
for  inunediate  slaughter  and  other  not 
purebred  animals;  however,  the  majority 
of  cattle  under  this  classification  are 
imported  by  Canada  imder  its  Restricted 
Feeder  Cattle  Program  for  feeding  and 
subsequent  slaughter. 


Table  2.— Approximate  Average  Annual  Values  of  Feeder  Cattle  Exports  to  Canada  From  the  States  of 

Hawaii,  Montana,  and  Washington,  1999-2001 


Hawaii  

Montana  

Washington 


Total 


$2,383,000 

84,999,000 

8,821,000 


96.203.000 


Source:  Industry  Canada,  Trade  Data  Online,  based  on  data  obtained  from  Statistics  Canada  and  the  U.S.  Census  Bureau,  U.S.  Department 
of  Commerce. 

Note:  Values  are  for  Harmonized  Schedule  code  010290 — Bovine,  live — Not  Pure-bred,  which  are  predominantly  feeder  cattle,  but  may  in- 
clude other  cattle.  The  values,  therefore,  are  only  approximate  feeder  cattle  values.  « 


Montana's  livestock  exporters,  in 
particular,  have  benefitted  from  the 
Restricted  Feeder  Cattle  Program.  A 
total  of  127,643  restricted  feeder  cattle 
were  shipped  to  Canada  from  Montana 
during  the  1999-2000  season.  In  the 
2000-2001  season,  Montana  shipped 
133.240  head.5  The  total  value  of  feeder 
cattle  exported  from  the  three  States  to 
Canada,  shown  in  Table  2  to  be  $96 
million,  comprises  two-thirds  of  the 
$146  million  shown  in  Table  1  for  all 
not  purebred  cattle  exported  to  Canada. 

Statistics  on  other  ruminants  exported 
to  Canada  and  affected  by  this  proposed 
rule  are  not  available.  However,  as 
mentioned  above,  exports  of  such 
ruminants,  which  include  certain 
breeding  stock,  are  not  nearly  as 
important  as  exports  of  not  purebred 
cattle. 


The  User  Fee  Increase  and  Ruminant 
Export  Values 

The  total  value  of  ruminant  exports 
that  would  be  affected  by  this  proposed 
rule  and  for  which  statistics  are 
available  is  approximately  $140  million 
annually.  This  figure  accounts  for  about 
54  percent  of  cattle,  sheep,  and  goats 
exported  from  the  United  States." 
However,  even  though  a  sizable 
percentage  of  U.S.  ruminant  exports 
would  be  affected  by  the  proposed  user 
fee  increase,  we  do  not  expect  that  this 
proposed  rule  would  have  a  significant 
impact  on  a  substantial  number  of 
entities.  The  $10  proposed  increase  in 
user  fees  for  the  endorsement  of 
certificates  that  do  not  require 
verification  of  tests  or  vaccinations  for 
ruminants  represents  a  small  amount  of 


the  average  export  value  of  cattle. 
Furthermore,  the  $10  proposed  increase 
in  user  fees  is  small  compared  to  the 
total  value  of  livestock  usually  included 
on  a  single  health  certificate,  as  most 
health  certificates  are  issued  for  more 
than  one  animal  and  the  new  user  fee 
of  $33  would  apply  for  any  number  of 
animals  covered  by  a  single  certificate. 

This  proposed  rule  would  have  the 
largest  effect  on  exporters  of  not 
purebred  cattle  intended  for  export  to 
Mexico  and  Canada.  Table  3  shows  the 
average  value  for  each  animal  for  those 
ruminant  categories.  The  proposed  $10 
increase  in  user  fees  represents 
approximately  2  percent  of  the  average 
value  of  not  purebred  cattle  exported  to 
Mexico  and  Canada  from  the  United 
States. 


Table  3.— Average  Values  of  Not  Purebred  Cattle  Exported  to  Mexico  and  Canada  and  Percentages  of 
THE  Values  Represented  by  the  Proposed  $10  Increase  in  User  Fees 


Not  Purebred  Cattle: 
Exported  to  Mexico 
Exported  to  Canada 


Source:  World  Trade  Atlas,  based  on  U.S.  Census  Bureau  data.  Values  are  annual  averages  for  1999,  2000.  and  2001. 


However,  these  percentages  overstate 
the  potential  impact  of  the  proposed 
user  fee  increase,  as  numerous  animals 
are  usually  exported  using  a  single 
certificate.  For  example,  from  1999 
through  2001,  the  average  number  of 
feeder  cattle  exported  to  Canada  per 
certificate  numbered  798  head.^  Based 
on  this  average  number  of  cattle  per 
certificate,  the  $10  proposed  user  fee 
increase  would  account  for  only  0.002 


p'ercent  of  the  total  value  of  livestock 
included  in  a  single  health  certificate.^ 

Impact  on  Small  Entities    \ 

The  Regulatory  Flexibility  Act  require 
agencies  to  consider  the  economic 
impact  of  their  rules  on  small  entities, 
such  as  small  businesses,  organizations, 
and  governmental  jurisdictions.  This 
proposed  rule  would  affect  livestock 
operations  that  export  ruminants  to 
Mexico  or  Canada,  which  include  such 


'  entities  as  cattle  ranches  and  farms, 
sheep  and  goat  farms,  and  cattle 
feedlots. 

Under  the  standards  established  by 
the  Small  Business  Administration 
(SBA).  a  business,  firm,  organization  or 
other  entity  engaged  in  cattle  ranching 
and  farming,  sheep  farming,  or  goat 
feuming  is  considered  small  if  the  entity 
has  annual  sales  of  $750,000  or  less.°  In 
1997.  there  were  651,542  cattle  Harms 
and  29,790  sheep  and  goat  farms.  Of 


5  Montana  Department  of  Livestock. 

*■•  Feeder  cattle  exports  to  Canada  from  Hawaii. 
Montana,  and  Washington  (S96  million)  +  not 
purebred  cattle  exports  to  Mexico  ($44  million)  = 
$140  million.  (Overcounting  of  affected  cattle  and 
smallstock  shipments  to  Mexico  is  assumed  to  be 
balanced  by  undercounting  of  affected  cattle  and 


smallstock  shipments  to  Canada.)  All  U.S.  e^cports 
total  about  $260  million  (Table  1). 

'  Calculated  from  data  obtained  from  APHIS 
CEAH. 

"  Average  total  value  of  feeder  cattle  exported  to 
Canada,  for  each  health  certificate,  is  $402,192:  ($10 


divided  by  $402,192)  multiplied  by  100  =  0.002 
percent. 

^Cattle  ranching  and  farming.  North  American 
Industry  Classification  System  (NAICS)  code 
112120:  sheep  farming.  NAICS  112410:  and  goat 
farming.  NAICS  112420. 
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those  entities.  99  percent  of  cattle  farms 
(656.181)  and  99  percent  of  sheep  and 
goat  farms  (29.938)  are  considered  small 
entities  under  the  SBA's  standards.'" 

Cattle  feedlots  are  considered  small 
under  the  SBA's  standards  if  their 
annual  sales  are  $1.5  million  or  less." 
Over  97  percent  of  feedlots  (95,000  of 
97,091)  have  capacities  of  fewer  than 
1,000  head,  and  average  annual  sales  of 
about  420  head.'^  Assuming  each  head 
sold  for  $1,000,  these  fewer-than- 1,000 
head  capacity  feedlots  would  generate, 
on  average,  $420,000  in  sales.  Clearly, 
most  feedlots  that  export  ruminants  to 
Mexico  or  Canada  are  also  considered 
small  entities. 

The  proposed  $10  increase  in  user 
fees  for  the  endorsement  of  ruminant 
export  health  certificates  that  do  not 
require  verification  of  testing  or 
vaccination,  except  ruminants  exported 
from  Mexico  or  Canada,  would  not  hjlve 
a  significant  economic  impact  on  a 
substantial  number  of  entities,  large  or 
small,  given  the  value  and  number  of 
animals  usually  listed  on  a  single  health 
certificate.  Although  the  majority  of 
entities  potentially  affected  by  this 
proposed  rule  are  small  entities,  and  the 
majority  of  cattle,  sheep,  and  goats 
exported  by  the  United  States  do  not 
require  testing  oi  vaccination,  the 
proposed  user  fee  increase  is  small 
compared  to  the  average  total  value  of 
livestock  normally  included  on  a  single 
health  certificate. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 


recordkeeping  requirements,  Travel  and 
transportation  expenses. 

9  CFR  Part  97 

Exports,  Government  employees. 
Imports,  Livestock.  Poultry  and  poultry 
products.  Travel  and  transportation 
expenses. 

9  CFR  Part  130 

Animals.  Birds,  Diagnostic  reagents. 
Exports,  Imports,  Poultry  and  poultry 
products,  Quarantine.  Reporting  and 
recordkeeping  requirements.  Tests. 

Accordingly,  we  propose  to  amend  7 
CFR  part  354  and  9  CFR  parts  97  and 
130  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  21  U.S.C. 
136  and  136a:  49  U.S.C.  80503;  7  CFR  2.22, 
2.80.  and  371.3. 

2.  Section  354.1  would  be  amended  as 
follows: 

a.  In  paragraph  (a)(1),  introductory 
text,  the  table  would  be  revised  to  read 
as  set  forth  below.     • 

b.  In  paragraph  (a)(l)(iii),  the  table 
would  be  revised  to  read  as  set  forth 
below. 

354.1    Overtime  work  at  border  ports,  sea 
ports,  and  airports. 

(a)(1)*   *   * 


Overtime  for  Inspection,  Uboratory  Testing.  Certification,  or  Quarantine  of  Puvnt,  Plant  Products. 

Animals.  Animal  Products  or  Other  Regulated  Commodities 


Outside  the  employee's  normal  tour  of  duty 


Monday  through  Saturday  and  holidays 
Sundays  


Overtime  rates  (per  hour) 


Oct.  1.2002- 
Sept.  30.  2003 


$46.00 
61.00 


Oct.  1,2003- 
Sept.  30,  2004 


$48.00 
63.00 


Oct.  1,2004- 
Sept.  30.  2005 


$49.00 
65.00 


Beginning 
Oct.  1,2005 


$51.00 
67.00 


(iii).*  *  * 

Overtime  for  Commercial  Airline  Inspection  Services  ^ 


Outside  the  employee's  normal  tour  of  duty 


Monday  through  Saturday  and  holidays 
Sundays  


Overtime  rates  (per  hour) 


Oct.  1,2002- 
Sept.  30,  2003 


$37.00 
49.00 


Oct.  1.2003- 
Sept.  30,  2004 


$39.00 
51.00 


Oct.  1 ,  2004- 
.  Sept.  30.  2005 


$40.00 
53.00 


Beginning 
Oct.  1.2005 


$41.00 
55.00 


'  These  ctiarges  exclude  administrative  ov^ertiead  costs. 


'o  1997  Census  of  Agriculture,  USDA  National 
Agricultural  Statistics  Service  (NASS).  Sales 


information  for  these  farms  identifies  a  data  break 
at  annual  sales  of  $500,000.  not  at  $750,000. 


"Cattle  feedlots,  NAICS  112112. 
""Cattle  on  Feed, "  NASS.  February  2001. 


PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

3.  The  authority  citation  for  part  97 
would  continue  to  read  as  follows: 


Authority:  7  U.S.C.  8301-8317;  49  U.S.C 
80503;  7  CFR  2.22,  2.80,  and  371.4. 

4.  Section  97.1  would  be  amended  as 
follows: 

a.  In  the  introductory  text  of 
paragraph  (a),  the  table  would  be 
revised  to  read  as  set  forth  below. 


b.  In  paragraph  (a)(3),  the  table  would 
be  revised  to  read  as  set  forth  below. 

97.1    Overtime  services  ntatin^  to  imports 
and  exports. 

(a)  *   *   * 


Overtime  for  Inspection,  Laboratory  Testing,  Certification,  or  Quarantine  of  Animals,  Animal  Products  or 

Other  Regulated  Commodities 


' 

Overtime  rates  (per  hour) 

Outside  the  employee's  nomial  tour  of  duty 

Oct.  1,2002- 
Sept.  30,  2003 

Oct.  1,2003- 
Sept.  30,  2004 

Oct.  1.  2004- 
Sept.  30,  2005 

Oct  1 ,  2005 

Monday  through  Saturday  and  holidays 

Sundays 

$46.00 
61.00 

$48.00 
63.00 

$49.00 
66.00 

$51.00 
67.00 

(3)*   *   * 

Overtime  for  Commercial  Airline  Inspection  Services  ^ 


Overtime  rates  (per  hour) 

Beginning 
Oct.  1,2005 

Outside  the  employee's  normal  tour  of  duty 

Oct.  1,2002- 
Sept.  30,  2003 

Oct.  1,2003- 
Sept,  30,  2004 

.  Oct.  1,2004- 
Sept.  30.  2005 

Monday  through  Saturday  and  holidays 

$37.00 
49.00 

$39.00 
51.00 

$40.00 
53.00 

$41.00 
55.00 

Sundays  

'  These  charges  exclude  administrative  overhead  costs. 


PART  130— USER  PEES 

5.  The  authority  citation  for  part  130 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  5542;  7  U.S.C.  1622 
and  8301-8317;  21  U.S.C.  136  and  136a;  31 


U.S.C.  3701,  3716,  3717,  3719,  and  3720A;  7 
CFR  2.22,  2.80.  and  371.4. 

6.  Section  130.2  would  be  amended  as 
follows: 

a.  In  paragraph  (a),  the  table  would  be 
revised  to  read  as  set  forth  below. 

b.  In  paragraph  (b),  the  table  would  be 
revised  to  read  as  set  forth  below. 


§  1 30.2    User  fees  for  individual  animals 
and  certain  t>irds  quarantined  in  APHIS- 
owned  or  -operated  animal  quarantine 
facilities,  including  APHIS  Animal  Import 
Centers. 

(a)  *   *   * 


Animal  or  bird 


Daily  user  fee 


Oct.  1,2002- 
Sept.  30.  2003 


Birds  (excluding  ratites  and  pet  birds  imported  in  accordance  with  Part  93  of  this  subchapter): 

0-250  grams 

251-1 ,000  grams 

Over  1,000  grams : 

Domestic  or  zoo  animals  (except  equines,  birds,  and  poultry): 

Bison,  bulls,  camels,  cattle,  or  zoo  animals 

All  others,  including,  but  not  limited  to,  alpacas,  llamas,  goats,  sheep,  and  swine  

Equines  (including  zoo  equines,  but  excluding  miniature  horses): 

1st  through  3rd  day  (fee  per  day)  

4th  through  7th  day  (fee  per  day) 

8th  and  subsequent  days  (fee  per  day) 

Miniature  horses  

Poultry  (including  zoo  poultry): 

Doves,  pigeons,  quail , 

Chickens,  ducks,  grouse,  guinea  fowl,  partridge,  pea  fowl,  pheasants 

Large  poultry  and  large  waterfowl,  including,  but  not  limited  to  game  cocks,  geese,  swans,  and  tur- 
keys  - 

Ratites: 

Chk:ks  (less  than  3  months  old) 

Juveniles  (3  months  through  10  morrths  okJ) 

Adults  (11  months  oW  and  older) 


$1.50 

5.50 

13.00 

100.00 
26.00 

264.00 

191.00 

162.00 

60.00 

3.25 
6.25 

14.00 

9.00 
14.00 
26.00 


Beginning 
Oct.  1,  2003 


$1.75 

5.75 

13.00 

102.00 
27.00 

270.00 

195.00 

166.00 

61.00 

3.50 
6.25 

15.00 

9.25 
14.00 
27.00 
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(b) 


Bird  or  poultry  (nonstandard  housing,  care,  or  handling) 


Birds  0-250  grams  and  doves,  pigeons,  and  quail  -    ■ ■-■- •■••;■ 

Birds  251-1,000  grams  and  poultry  such  as  chickens,  ducks,  grouse,  guinea  fowl,  partndge,  pea  fowl. 

Bird?overi*0W  grams  and  larc^lx^^                   wateriowf.  indudirig,  but  rwt  limited  to  game  cocks, 
geese,  swans,  and  turkeys • • 


Daily  user  fee 


Oct.  1.2002- 
Sept.  30.  2003 


Beginning  Oct.  1 , 
2003 


$5.75 
13.00 
25.00 


7.  In  §  130.3.  paragraph  (a)(1).  the  table  would  be  revised  to  read  as  follows: 
§  1 30.3    User  fees  for  exclusive  use  of  space  at  APHIS  Animal  Import  Centers. 

(a)(1)*   *   * 


Animal  imporl  center 


Newburgh.  NY: 

Space  A,  5,396  sq.  ft.  (503  1  sq.  m.)  

Space  B,  8.903  sq.  ft.  (827.1  sq.  m.) 

Space  C,  905  sq.  ft.  (84.1  sq.  m.) y 

***** 
8.  In  §  130.4.  the  table  would  be  revised  to  read  as  follows: 

§  1 30.4    User  fees  for  processing  import  permit  applications. 


Monthly  user  fee 


Oct.  1,2002- 
Sept  30,  2003 


$57,630 

95,085 

9.666 


Beginning 
Oct.  1 ,  2003 


$59,254 

97.764 

9,938 


Service 


Imporl  compliance  assistance: 

Simple  (2  hours  or  less)  

Complicated  (more  than  2  hours)  

Processing  an  application  for  a  permit  to  import  live  animals,  ani- 
mal products  or  byproducts,  organisms,  vectors,  or  germ  plasm 
(embryos  or  semen)  or  to  transport  organisms  or  vectors  ^ 

Initial  permit  

Amended  permit 

Renewed  permit  ^  

Processing  an  application  for  a  permit  to  import  fetal  bovine 
serum  when  facility  inspection  is  required. 


Unit 


Per  release 
Per  release 


Per  application  

Per  amended  application 

Per  application  

Per  application  


User  fee 


Oct.  1 ,  2002- 
Sept.  30,  2003 


$68.00 
174.00 


94.00 

47.00 

61.00 

322.00 


Beginning  Oct.  1 , 
2003 


$70.00 
180.00 


94.00 

47.00 

61.00 

322.00 


1  Usino  Veterinary  Services  Form  16-3,  "Application  tor  Permit  to  Import  or  Transport  Controlled  Material  or  Organisms  or  Vectors,"  or  Fomn 
17-V29/-ApphS  for7mport  or  In  Transit  Permit  (Animals,  Animal  Semen,  Animal  Embryos.  Birds,  Poultry,  or  Hatching  Eggs). 

2  Permits  to  import  germ  plasm  and  live  animals  are  not  renewable. 

9.  In  §  130.6.  paragraph  (a),  the  table  would  be  revised  to  read  as  follows: 
§  1 30.6    User  fees  for  inspection  of  live  animals  at  land  border  ports  along  ttie  United  States-Mexico  border. 
(a)  *   *   *  " 


Type  of  live  animal 


Any  ruminants  (including  breeder  ruminants)  not  covered  betow 

Feeder 

Horses,  other  than  slaughter 

In-bond  or  in-transit  

Slaughter 


Per  head  user  fee 


Oct.  1.2002- 
Sept.  30.  2003 


$8.75 
2.50 

43.00 
5.50 
3.75 


Beginning  Oct.  1 , 
2003 


$9.00 
2.50 

44.00 
5.75 
3.75 


ir  "  ••  •• 

10.  In  §  130.7,  paragraph  (a),  the  table  would  be  revised  to  read  as  follows: 
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§  130.7    User  fees  for  import  or  entry  services  for  live  animals  at  land  border  ports  along  the  United  States-Canada  border. 

(a)  *  *   * 


Type  of  live  animal 


Animals  being  imported  into  the  United  States 
Breeding  animals  (Grade  animals,  except  horses): 

Sheep  and  goats  „ 

Swine  

All  others  ..: 

Feeder  animals: 

Cattle  (not  Including  calves) 

Sheep  and  calves 

Swine  _ 

Horses  (including  registered  horses),  otfwr  than  slaughter  and  in- 
transit. 

Poultry  (including  eggs),  imported  for  any  purpose  

Registered  animals  (except  horses)  

Slaughter  animals  (except  poultry)  

Animals  transiting '  ttw  United  States: 

Cattle  

Sheep  and  goats  .'. 

Swine 

Horses  and  all  other  animals  


Unit 


Per  head 
Per  head 
Per  head 

Per  head 
Per  head: 
Per  head 
Per  head 

Per  load  . 
Per  head 
Per  load  . 

Per  head 
Per  head 
Per  head 
Per  head 


User  fee 


Oct.  1 ,  2002- 
Sept.  30,  2003 


$0.50 
0.75 
3.25 

1.50 

0.50 

0.25 

28.00 

48.00 

5.75 

24.00 

1.50 
0.25 
0.25 
6.75 


Beginning  Oct.  1 , 
2003 


$0.50 
0.75 
3.25 

1.50 
0.50 
0.25 

29.00 

50.00 

6.00 

25.00 

1.50 
0.25 
0.25 

6.75 


^  The  user  fee  in  this  section  will  be  charged  for  in-transit  authorizations  at  the  port  where  the  authorization  services  are  perfomied.  For  addi- 
tional services  provided  by  APHIS,  at  any  port,  the  hourly  user  fee  rate  in  §  130.30  will  apply. 
*****  ' 

11.  In  §  130.8,  paragraph  (a),  the  table  would  be  revised  to  read  as  follows: 

§130.8    User  fees  for  ottier  services. 

(a)*  *  * 


Servk» 


.Unit 


User  fee 


Oct.  1,2002- 
Sept.  30,  2003 


Beginning  Oct.  1 , 
2003 


Germ  plasm  being  exported:  ^ 
Embryo: 

Up  to  5  donor  pairs  

Each  additional  group  of  donor  pairs,  up  to  5  pairs  per  group, 
on  the  same  certifk:ate. 

Semen  

Release  from  export  agricultural  hold: 

Simple  (2  hours  or  less)  

Complicated  (more  than  2  hours)  


Per  certificate  

Per  group  of  donor  pairs 

Per  certifKate  


Per  release 
Per  release 


$81.00 
36.00 

49.00 

68.00 
174.00 


$83  00 
37.00 

51.00 

70.00 
180  00 


^  This  user  fee  includes  a  single  inspection  and  reseating  of  the  container  at  the  APHIS  employee's  regular  tour  of  duty  station  or  at  a  limited 
port.  For  each  subsequent  inspection  and  reseating  required,  the  hourty  user  fee  in  130.30  will  apply. 


12.  Section  130.10  would  be  amended  as  follows: 

a.  In  paragraph  (a),  the  table  would  be  revised  to  read  as  set  forth  below. 

b.  In  paragraph  (b),  the  table  would  be  revised  to  read  as  set  forth  below. 

§  1 30.1 0    User  fees  for  pet  birds. 

(a)  *  *  * 


' 

Unit 

User  fee 

Service 

Oct  1,  2002- 
Sept.  30,  2003 

Beginning 
Oct  1 ,  2003 

(1)  Whk:h  have  been  out  of  the  United  States  60  days  or  less 

Per  lot 

$105.00 
250.00 

$108.00 

(2)  Whk:h  have  been  out  of  the  United  States  more  than  60  days  .. 

Per  lot 

257.00 

(b) 
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Number  of  birds  in  Isolette 


1  

2  

3 

4  

5  or  more 


Daily  user  fee 


Oct.  1 ,  2002- 
Sept.  30.  2003 


$9  00 
11.00 
13.00 
15.00 
17.00 


Beginning 
Oct.  1,  2003 


$9.25 
11.00 
13.00 
15.00 
18.00 


13.  In  §  130.11,  paragraph  (a),  the 
table  would  be  revised  to  read  as 
follows: 


§  1 30. 11  User  fees  for  inspecting  and 
approving  import/export  facilities  and 
establishments. 

(a)  •   *  * 


Service 


Embryo  collection  center  inspection  and  approval  (all  inspections 
required  during  ttie  year  lor  facility  approval) 

Inspection  for  approval  of  biosecunty  level  three  laboratones  (all  in- 
spections related  to  approving  ttie  laboratory  for  handling  one 
defined  set  of  organisms  or  vectors) 

Inspection   for   approval   of   pet   food   manufactunng,    rendenng, 
blending,  or  digest  facilities: 
Initial  approval  

Renewal  

Inspection  for  approval  of  pet  food  spraying  and  drying  facilities: 
Initial  approval  

Renewal  

Inspection  for  approval  of  slaughter  establishment: 

Initial  approval  (all  inspections)  

Renewal  (all  inspections)  

Inspection  of  approved  establishments,  warehouses,  and  facilities 
under  9XFR  parts  94  through  %: 
Approval  (compliance  agreement)  (all  inspections  for  first  year 

of  3-year  approval) 
Renewed  approval  (all  inspections  for  second  and  third  years 
of  3-year  approval).  


Unit 


Per  year 

Per  inspection 


For  all  inspections  required  dur- 
ing the  year 

For  all  inspections  required  dur- 
ing ttie  year. 

For  all  inspections  required  dur- 
ing the  year 

For  all  inspections  required  dur- 
ing the  year. 

Per  year 

Per  year 

Per  year 

Per  year 


User  fee 


Oct.  1.2002— 
Sept.  30,  2003 


14,  Section  130.20  would  be  amended  as  follows: 

a.  In  paragraph  (a),  the  table  would  be  revised  to  read  as  set  forth  below. 
'  b.  In  paragraph  (b)(1).  the  table  would  be  revised  to  read  as  set  forth  below. 

1 30.20    User  fees  for  endorsing  export  certificates. 


(a) 


Certificate  categories 


Animal  and  nonanimal  products  

Hatching  eggs 

Poultry,  including  slaughter  poultry  

Ruminants,  except  slaughter  ruminants  

Slaughter  animals  (except  poultry  but  including  ruminants)  moving  to  Canada  or  MexKX) 
Other  endorsements  or  certifications  •» 


$369  00 
977.00 

404  75 
289  00 

275.00 
162.00 


362  00 
31400 


386.00 
22300 


Beginning  Oct.  1, 
2003 


User  fee 


$380  00 
977.00 

404.75 
289.00 

275.00 
162.00 


373.00 
323.00 


398.00 
230.00 


Oct   1.2002— 
Sept.  30,  2003 


$31.00 
29.00 
29.00 
33.00 
34.00 
23.00 


Beginning  Oct.  1 , 
2003 


$32.00 
30.00 
30.00 
33.00 
35.00 
24.00 


***** 


(b)(1)*  *  * 


.B)rAe§»'r 


,<-=  ■ 
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User  fee 


Number  of  tests  or  vaccinations  and  number  of  animals  or  birds  on  the  certificate 


1-2  tests  or  vaccinations: 

First  animal  ".. 

Each  additional  animal 

3-6  tests  or  vaccinations: 

First  animal  

Each  additional  animal  ; 

7  or  more  tests  or  vaccinations: 

First  animal  

Each  additional  animal 

*****  ' 

15.  Section  130.30  would  be  revised  to  read  as  follows: 

a.  In  paragraph  (a),  the  table  would  be  revised  to  read  as  set  forth  below. 

b.  In  paragraph  (b),  the  table  would  be  revised  to  read  as  set  forth  below. 

§130.30    Hourly  rate  and  minimum  user  fees. 

(a)  *  *   * 


Oct.  1,2002- 
Sept.  30,  2003 


$74.00 
4.25 

91.00 
7.00 

106.00 
8.25 


Beginning 
Oct.  1,2003 


$76.00 
4.25 

94  00 
7.25 

109.00 
8.50 


Hourly  rate: 

Per  hour 

Per  quarter  tiour  

Per  service  minimum  fee 

(b)*   *   * 


User  fee 


Oct.  1,2002- 
Sept.  30,  2003 


$84.00 
21.00 
24.00 


Beginning 
Oct.  1 ,  2003 


$84.00 
21.00 
25.00 


Overtime  rates 
(outside  the  employee's  normal  tour  of  duty) 


Premium  hourty  rate  Monday  through  Saturday  and  holidays: 

Per  hour , 

Per  quarter  hour  , _., 

Premium  hourty  rate  tor  Sundays: 

Per  hour .' 

Per  quarter  hour 


Premium  rate  user  fee 


Oct.  1,2002- 
Sept.  30,  2003 


$96.00 
24.00 

108.00 
27.00 


Beginning  Oct.  1 , 
2003 


$100.00 
25.00 

112.00 
28.00 


16.  In  §  130.50,  paragraph  (b)(3)(i),  the  table  wAild  be  revised  to  read  as  follows: 
§  1 30.50    Payment  of  user  fees. 


(b)  *  *  * 
(3)  *  *  * 
(i)*  *  * 


Outside  of  ttie  employee's  normal  tour  of  duty 


Overtime  rates  (per  hour) 


Oct.  1,2002- 
Sept.  30.  2003 


Oct.  1,2003- 
Sept.  30.  2004 


Oct.  1,2004- 
Sept.  30.  2005 


Beginning  Oct.  1 , 
2005 


Rate  for  inspection,  testing,  certification  or  quarantine  of  ani- 
mals, animal  products  or  ottier  commodities:  ^ 

Monday-Saturday  and  holidays  

Sundays  

Rate  for  commefcial  airline  inspection  services:  * 

Monday-Saturday  and  hoKdays 

Sundays  


$46.00 
61.00 

37.00 
49.00 


$48.00 
63.00 

39.00 
51.00 


$49.00 
65.00 

40.00 
53.00 


$51.00 
67.00 

41.00 
55.00 


■  Minimum  charge  of  2  hours,  unless  performed  on  tfie  employee's  regular  ¥vor1(day  and  performed  in  direct  continuation  of  ttie  regular  workday 
or  beam  witfiin  an  hour  of  the  regular  workday. 

^When  the  2-hour  minimum  applies,  you  may  need  to  pay  commuted  travel  time.  (See  §97.1(b)  of  this  chapter  tor  spedfk:  information  about 
commuted  travel  time.) 

^  See  §97. 1(a)  of  this  chapter  or  7  CFR  3S4.3  for  details. 

-•See  §97. 1(a)(3)  of  this  chapter  for  details. 
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Done  in  Washington.  DC,  this  18lh  day  of 
March.  2003. 
Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Senice. 
IFR  Doc.  0.1-6797  Filed  3-20-03;  8:45  am) 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

Natural  Resources  Conservation 
Service 

7  CFR  Part  1470 
Conservation  Security  Program 

agency:  Commodity  Credit  Corporation 
and  the  Natural  Resources  Conservation 
Sen-ice.  USDA. 

ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  The  Conservation  Security 
Program  (CSP)  is  authorized  by  Title 
XII.  Chapter  2.  Subchapter  A,  of  the 
Food  Security  Act  of  1985.  as  amended 
by  the  Farm  Security  and  Rural 
Investment  Act  of  2002.  The  Natural 
Resources  Conservation  Service  (NRCS) 
published  an  advance  notice  of 
proposed  rulemaking  for  CSP  on 
February  18.  2003.  (68  FR  7720).  with  a 
comment  period  expiring  March  20. 
2003.  NRCS  is  hereby  extending  the 
period  during  which  it  will  accept 
publig  comment  on  the  advance  notice 
of  proposed  rulemaking  for  CSP  to  April 
3.  2003.  This  extension  is  to  give  the 
public  an  additional  opportunity  to 
comment  on  key  issues  that  have  been 
raised  regarding  the  implementation  of 
the  program. 

DATES:  Comments  must  be  received  in 
writing  by  April  3.  2003, 
ADDRESSES:  Send  comments  in  writing, 
by  mail,  to  Conservation  Operations 
Division.  Natural  Resources 
Conservation  Service.  P.O.  Box  2890. 
Washington,  DC  20013-2890.  or  by  e- 
mail  to  FarmBillRules@usda.gov:  Attn: 
Conservation  Security  Program.  The 
Advance  Notice  of  Proposed 
Rulemaking  may  also  be  accessed  via 
the  Internet  through  the  NRCS 
homepage,  at  http://www.nrcsMsda.gov. 
and  by  selecting  Farm  Bill  2002.  All 
comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Whitmore.  Acting  Director. 
Conservation  Operations  Division. 
NRCS.  P.O.  Box  2890.  Washington.  DC 


20013-2890:  telephone:  (202)  720-1845; 
fax:  (202)  720-4265;  submit  e-mail  to: 
Charles,  whitinore@usda.gov.  Attention: 
Conservation  Security  Program. 

Signed  in  Washington.  IX:.  on  March  17, 
2003. 

Bruce  I.  Knight. 

Chief,  Natural  Resources  Conservation 
Service  and  Vice  President.  Commodity  Credit 
Corporation.  -. 

IFR  Doc.  03-6P25  Filed  3-20-03;  8:45  am) 

BILUNG  COOe  3410-lfr-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  071-03796;  FRL-7456-5] 

Revisions  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District, 
Mendocino  County  Air  Quality 
Management  District,  and  Monterey 
Unified  Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTK>n:  Proposed  rule.  


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD). 
Mendocino  County  Air  Quality 
Management  District  (MCAQMD),  and 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  porUon  of 
the  California  State  Implementation 
Plan  (SIP).  These Revisions  concern 
administrative  changes  for  clarity  and 
consistency.  We  are  proposing  to 
approve  local  rules  and  a  rule  rescission 
to  regulate  emission  sources  under  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  April  21.  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPAs 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations:  California  Air 
Resources  Board.  Stationary  Source 
Division,  Rule  Evaluation  Section.  1001 
"I"  Street.  Sacramento.  CA  95814. 
Imperial  County  Air  Pollution  Control 
District.  150  South  9th  Street,  El  Centre. 
CA  92243-2801.  Mendocino  County  Air 
Quality  Management  District.  306  E. 
Gobbi  St..  Ukiah,  CA  95482-5511. 


Monterey  Bay  Unified  Air  Pollution 
Control  District.  24580  Silver  Cloud  Ct., 
Monterey.  CA  93940-6536. 

A  copy  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen.  EPA  Region  IX.  (415) 
947-4120. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules:  ICAPCD  115.  MCAQMD  400(b). 
and  recission  of  MBUAPCD  209.  In  the 
Rulos  and  Regulations  section  of  this 
Federal  Register,  we  are  approving 
these  local  rules  and  rule  recission  in  a 
direct  final  action  without  prior 
proposal  because  we  believe  these  SIP 
revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Please  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

We  do'not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  lanuary  17,2003. 
Alexis  Strauss. 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03-6709  Filed  3-20-03;  8:45  ami 
BILLING  CODE  6560-fiO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[TRI-20O2-OOO3;  FRL-7469-7] 
RIN  202&-AA10 

Community  RIght-to-Know;  Toxic 
Chemical  Release  Reporting  Using 
North  American  Industry  Classification 
System  (NAICS);  Comment  Request 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKW:  Proposed  rule.  


SUMMARY:  On  April  9. 1997,  the  Office 
of  Management  and  Budget  (OMB) 
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published  a  Federal  Register  Notice  of 
final  decision  to  adopt  the  North 
American  Industry  Classification 
System  (NAICS)  for  the  United  States. 
NAICS  is  a  new  industry  classification 
system  that  will  replace  the  Standard 
Industrial  Classification  (SIC)  system 
that  has  traditionally  been  used  by 
government  agencies  for  collecting 
statistical  data  and  for  other 
administrative  and  regulatory  purposes. 
Under  section  313  of  the  Emergency 
Plcuuiing  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA)  and  section 
6607  of  the  Pollution  Prevention  Act  of 
1990  (PPA).  facilities  that  are  classified 
in  specified  SIC  codes  are  subject  to 
Toxics  Release  Inventory  (TRI) 
reporting.  In  this  notice,  EPA  is 
proposing  to  include  in  the  regulations 
the  NAICS  codes  that  correspond  to  the 
SIC  codes  that  are  currently  subject  to 
the  TRI  reporting  requirements.  EPA  is 
also  proposing  that  faciliteis  that  are 
subject  to  TRI  reporting  requirements 
report  both  SIC  and  NAICS  codes  on 
EPCRA  section  313  reporting  forms  for 
the  first  full  reporting  period  after  the 
effective  date  of  the  final  rule. 
Thereafter,  facilities  that  are  subject  to 
TRI  reporting  requirements  would  be 
required  to  report  their  NAICS  codes 
only.  Finally,  EPA  is  proposing  to 
amend  the  regulations  to  extend  the 
exemption  provided  therein  to  owners 
of  covered  facilities  who  lease,  with  no 


other  business  interest,  such  facilities  to 
operators  of  establishments  that  are 
classified  in  any  SIC  code  or  NAICS 
code  that  is  subject  to  TRI  requirements. 
EPA  is  soliciting  comments  on  these 
proposals  and  on  a  list  of  NAICS  codes 
that  will  correspond  to  the  SIC  codes 
that  are  currently  subject  to  TRI 
reporting  requirements. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OEI-10017, 
must  be  received  by  EPA  on  or  before 
May  20.  2003. 

ADDRESSES:  Conmients  may  be 
submitted  by  mail:  Send  three  copies  of 
your  comments  to:  Dociunent  Control 
Office.  Office  of  Environmental 
Information  (OEI),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460. 
Comments  may  also  be  submitted 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.C  and  I.D. 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  TRI.  contact  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline  at  (800)  424- 
9346  or  (703)  412-9810.  TDD  (800)  553- 
7672 ,  http://www.epa.gov/epaoswer/ 
hotline/.  For  specific  information  on 
this  rulemaking  contact:  Judith  Kendall. 
Toxics  Releases  Inventory  Program 
Divison  (2844).  OEI.  Environmental 


Protection  Agency,  Ariel  Rios  Building. 
1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460.  Telephone: 
202-566-0750;  Fax:  202-566-0741;    ' 
email:  kendall.iudith@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  This  Notice  Apply  to  Me?. 

Entities  that  may  be  affected  bythis 
action  are  those  facilities  that  have  10  or 
more  full  time  employees  or  the 
equivalent  20,000  hdurs  per  year,  that 
manufacturer,  process,  or  otherwise  use 
certain  toxic  chemicals  listed  on  the 
Toxics  Release  Inventor^'  (TRI),  and 
which  are  required  under  section  313  of 
the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  (PPA)  to  report 
annually  to  EPA  and  States  their 
environmental  releases  and  other  waste 
management  quantities  of  such 
chemicals.  Under  Executive  Order 
13148,  revised  April  26,  2000  (65  FR 
24599),  all  of  federal  facilities  are  to 
comply  with  the  provisions  set  forth  in 
Section  313  of  EPC|IA  and  section  6607 
of  the  PPA.  Federal  facilities  are  to 
comply  with  those  provisions  without 
regard  to  SIC  or  NAICS  delineations. 

Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Category 


Industry 


Federal  Government 


Examples  of  potentially  affected  entities 


SIC  major  group  codes  10  (except  1011,  1081,  and  1094),  12  (except  1241),  or  20  ttirough  39;  industry  codes 
4911,  4931,  or  4939  (limited  to  facilities  that  combust  coal  and/or  oil  for  ttie  purpose  of  generating  power  for 
distribution  in  commerce);  or  4953  (limited  to  facilities  regulated  under  ttie  Resource  Conservation  and  Recov- 
ery Act,  subtitle  C,  42  U.S.C.  section  6921  et.  seq),  or  5169.  or  5171,  or  7389  (limited  to  facilities  primarily  en- 
gaged in  solvent  recovery  services  on  a  contract  or  fee  basis). 

Federal  facilities. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  are  listed  in  the  table  could  also 
be  affected.  To  determine  whether  your 
facility  would  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  part  372.  subpart 
B  of  Tide  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  In  person.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  TRI-2002-0003. 


The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  this 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  orother  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  OEI  Docket  in 
the  EPA  Docket  Center,  (EPA/DC)  EPA 
West,  Room  B102, 1301  Constitution 
Ave.,  NW..  Washington.  DC.  The  EPA 
Docket  Center  Pubic  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744. 


and  the  telephone  niimber  for  the  OEI 
Docket  is  (202)  566-1752. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://www.epa.gov/fedrgstr/ .  ,-^ 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http:www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  dockets,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Docket. 
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Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extend  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provided 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102.  May 
31. 2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 


receipt  by  EPA.  identify  the  appropriate 
docket  identification  number  (i.e.,  "TRI- 
2002-2003)  in  the  subject  line  on  the 
first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late.  '  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources, "  "Dockets, "  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
TRI-2003-0003.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comment  may  be  sent  by 
electronic  mail  (e-mail)  to 
oei.docket@epa.gov.  Attention  Docket 
ID  No.  TRl-2002-0003.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 


comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  DisJc  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  control  number 
TRl-2002-0003.  Electronic  comments 
on  this  document  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

2.  By  Mail.  Send  three  copies  of  your 
comments  to:  Document  Control  Office, 
Office  of  Environmental  Information 
(OEI).  U.S.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

3.  By  Hand  Delivery  or  Courier. 
Comments  may  be  delivered  in  person 
or  by  courier  to:  EPA  Docket  Center 
(EPA/DC)  EPA  West,  Room  B102, 1301 
Constitution  Ave..  NW..  Washington. 
DC.  attention  Docket  ID  No.  TRl-2002- 
0003. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  to 
the  Agency? 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  Information  covered 
by  such  a  claim  will  be  disclosed  by 
EPA  only  to  the  extent,  and  by  means    ' 
of  the  procedures  set  forth  in  40  CFR 
part  2.  subpart  B.  If  a  confidentiality 
claim  does  not  accompany  the 
information  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  by  EPA  without  further 
notice  to  the  submitter. 
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n.  What  Is  EPA's  Statutory  Authority 
for  Taking  This  Action? 

This  proposed  rule  is  being  issued 
under  sections  313(g)(1)  and  328  of 
EPCRA.  42  U.S.C.  11023(g)(1)  and 
11048.  EPCRA  is  also  referred  to  as  Title 
ni  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
(Pub.  L.  99-499).  In  general,  secticm  313 
of  EPCRA  requires  owners  and  operators 
of  facilities  in  specified  SIC  codes  that 
manufacture,  process,  or  otherwise  use 
a  listed  toxic  chemical  in  amounts 
aUove  specified  threshold  levels  to 
report  certain  facility  specific 
information  about  such  chemicals, 
including  the  annual  releases  and  other 
waste  management  quantities.  Section 
313(g)(1)  of  EPCRA  requires  EPA  to 
publish  a  uniform  toxic  chemical 
release  form  for  these  reporting 
purposes,  and  it  also  prescribes,  in 
general  terms,  the  types  of  information 
that  must  be  submitted  on  the  form. 
Section  313(g)(1)(A)  requires  owners 
and  operators  of  facilities  that  are 
subject  to  section  313  requirements  to 
report  the  principal  business  activities 
at  the  facilities.  However,  Congress 
provided  no  guidance  as  to  how  such 
activities  should  be  described.  In  the 
past.  EPA  has  required  owners  and 
operators  of  such  facilities  to  identify 
their  principal  business  activities  by 
reporting,  among  other  things,  their 
primary,  and  any  other  applicable  SIC 
codes  for  the  facility.  Congress  also 
granted  EPA  broad  rulemaking  authority 
to  allow  the  Agency  to  fully  implement 
the  statute.  EPCRA  section  328 
authorizes  the  "Administrator  [to] 
prescribe  such  regulations  as  may  be 
necessary  to  carry  out  this  chapter."  42 
U.S.C.  11048. 

Consistent  with  these  authorities.  EPA 
is  proposing  to  amend  40  CFR  part  372 
to  include  the  NAICS  codes  that 
correspond  to  the  SIC  codes  that  are 
currently  subject  to  section  313  of 
EPCRA  and  section  6607  of  the  PPA. 
EPA  is  further  proposing  that  owners 
and  operators  of  facilities  that  are 
subject  to  section  313  identify  their 
principal  business  activities  by  both  SIC 
and  NAICS  codes  for  the  first  full 
reporting  year  after  the  effective  date  of 
the  final  rule,  and  thereafter  by  NAICS 
code  only.  Finally,  EPA  is  proposing  to 
amend  40  CFR  372.38(e)  to  extend  the 
exemption  provided  therein  to  owners 
of  covered  facilities  who  lease,  with  no 
other  business  interest,  such  facilities  to 
operators  of  establishments  that  are 
classified  in  any  SIC  code  or  NAICS 
code  that  is  subject  to  TRI  requirements. 


m.  Overview  of  Proposed  Rule 

In  this  notice,  EPA  is  proposing  to 
include  in  40  CFR  part  372  the  NAICS 
codes  that  correspond  to  the  SIC  codes 
that  are  currently  subject  to  TRI 
reporting  requirements.  The  purpose  of 
this  proposal  would  be  to  facilitate  the 
transition  from  reporting  of  SIC  codes 
on  TRI  reporting  forms  to  reporting  of 
NAICS  codes.  "This  proposed  rule  would 
not  affect  the  universe  of  facilities  that 
is  currently  required  to  report  under 
section  313  of  EPCRA  and  section  6607 
of  the  PPA  because  EPA  is  not 
proposing  to  add  or  delete  industry 
groups  from  the  list  of  industries  that 
are  currently  subject  to  section  313 
reporting  requirements.  EPA  would 
simply  be  assigning  NAICS  codes  to  the 
SIC  codes  that  are  currently  subject  to 
TRI  reporting  requirements. 
Accordingly,  consistent  with  the 
language  of  section  313(a)(1)(A).  SIC 
codes  would  still  remain  in  the 
proposed  regulatory  text  as  the  basis  for 
identifying  the  industries  that  are 
subject  to  TRI  requirements. 

EPA  is  also  proposing  amendments  to 
40  CFR  372.38(g)  and  (h).  and  40  CFR 
372.45  to  include  the  NAICS  codes  that 
will  be  subject  to  the  exemption  and 
notification  requirements  of  those 
sections.  Finally,  EPA  is  proposing  to 
amend  40  CFR  372.38(e)  to  extend  the 
exemption  provided  therein  to  owners 
of  covered  facilities  who  lease,  with  no 
other  business!  interest,  such  facilities  to 
operators  of  establishments  that  are 
classified  in  any  SIC  code  or  NAICS 
code  that  is  subject  to  TRI  reporting 
requirements. 

rv.  Background 

A.  What  Is  TRI  and  Which  Facilities  Are 
Currently  Required  To  Report  to  TRI? 

Section  313  of  EPCRA  and  section 
6607  of  the  PPA  require  owners  and 
operators  of  certain  facilities  called 
"covered  facilities"  to  annually  report  to 
EPA  and  State  governments  their 
releases  and  other  waste  management 
quantities  of  listed  toxic  chemicals.  42 
U.S.C.  11023,  13106.  hi  general,  a 
covered  facility  is  one  that:  (1) 
Manufactures,  processes,  or  otherwise 
uses  one  or  more  listed  toxic  chemicals 
in  excess  of  specified  threshold 
quantities;  (2)  has  10  or  more  full  time 
employees  or  the  equivalent  20.000 
hours  per  year,  and;  (3)  is  classified  in 
an  applicable  Standard  Industrial 
Classification  (SIC)  code.  42  U.S.C. 
11023(b)(1)(A);  40  CFR  372.22. 
Information  collected  pursuant  to 
section  313  of  EPCRA  aAd  section  6607 
of  PPA  is  organized  into  a  national  data 
base  called  the  Toxics  Release  Inventory 
(TRI)  which  is  readily  accessible  to  the 


public,  researchers,  industry, 
government  agencies,  and  other 
interested  parties. 

When  Congress  enacted  EPCRA.  it 
specifically  identified  the 
manufacturing  sector,  which  included 
facilities  in  SIC  major  group  codes  20 
through  39,  as  being  subject  to  the 
reporting  requirements  of  section  313. 
See  Section  313(a)(1)(A)  which  states: 

The  requirements  of  this  section  shall  apply 
to  owners  and  operators  of  facilities  that  have 
10  or  more  full  time  employees  and  that  are 
in  Standard  Industrial  Classificatioti  Codes 
20  through  39  (as  in  effect  on  July  1.  1985) 
and  that  manufactured,  processed  or 
otherwise  used  a  toxic  chemical  listed  under 
subsection  (c)  of  this  section  in  excess  of  the 
quantity  of  that  chemical  established  under 
subsection  (f)  of  this  section  during  the 
calendar  year  for  which  a  release  form  is 
required  under  this  section. 

In  addition,  pursuant  to  section 
313(b)(1)(B).  EPA  added  seven  industry 
groups  to  the  list  of  industries  required 
to  report  to  TRI.  See  62  FR  23833,  May 
1. 1997  (hereinafter  referred  to  as  the 
Industry  Expansion  Rule).  These 
industries  included  metal  mining,  coal 
mining,  electric  utilities  that  combust 
coal  and/or  oil  for  the  purpose  of 
generating  power  for  distribution  in 
commerce,  certain  facilities  regulated 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  subtitle  C, 
chemical  wholesalers,  petroleum 
terminals  and  bulk  stations  and  solvent 
recovery  services.  As  a  result,  those 
facilities  with  the  fojlowing  "SIC  code 
designations  (that  meet  all  other 
applicable  threshold  criteria  for  TKI 
reporting)  must  report  toxic  chemical 
releases  and  other  waste  management 
quantities  of  toxic  chemicals  each  year: 
SIC  major  group  codes  10  (except  1011, 
1081,  and  1094),  12  (except  1241).  or  20 
through  39;  industry  codes  4911.  4931, 
or  4939  (limited  to  facilities  that 
combust  coal  and/or  oil  for  the  purpose 
of  generating  power  for  distribution  in 
commerce);  or  4953  (limited  to  facilities 
regulated  under  the  Resource 
Conservation  and  Recovery  Act,  subtitle 
C,  42  U.S.C.  section  6921  et  seq.).  or 
5169.  or  5171,  or  7389  (limited  to 
facilities  primarily  engaged  in  solvent 
recovery  services  on  a  contract  or  fee 
basis).  See  40  CFTl  372.22. 

B.  What  Action  Is  EPA  Proposing  in-This 
Notice? 

On  April  9, 1997,  the  Office  of 
Management  and  Budget  (OMB) 
published  a  Federal  Register  Notice  of 
final  decision  (62  FR  17288)  to  adopt 
the  North  American  Industrial 
Classification  System  (NAICS)  for  the 
United  States,  a  new  economic 
classification  system  that  replaces  the 
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SIC  system  which  has  traditionally  been 
used  by  the  federal  government  for 
collecting  and-organizing  industry- 
related  statistics.  OMB's  Economic 
Classification  Policy  Committee  (ECPC) 
developed  NAICS  in  cooperating  with 
the  Instituto  Nacional  de  Estadistica, 
Geografi'a  e  Informatica  (INEGI)  of 
Mexico  and  Statistics  Canada,  in  order 
to  standardize  the  industrial  statistics 
produced  by  the  three  countries.  It  was 
felt  that  the  SIC  system  was  inadequate 
for  this  purpose,  in  part  because  it 
classified  industries  on  the  basis  of 
several  different  economic  concepts. 
NAICS,  on  the  other  hand,  classifies 
establishments  according  to  similarities 
in  the  processes  used  to  produce  goods 
and  services.  NAICS  is  the  first  industry 
classification  system  developed  in 
accordance  with  a  single  principle  of 
aggregation,  the  principle  that 
producing  units  that  use  similar 
production  processes  should  be  grouped 
together  in  the  classification. 

Notwithstanding  its  primary  function 
as  a  tool  to  aid  in  the  collection  and 
organization  of  industrial  statistical 
information,  OMB  recognized  that 
NAICS,  like  its  predecessor,  SIC,  may 
also  be  effectively  used  for  nonstatistical 
purposes  including  administrative,  tax 
and  regulatory  programs.  However,  in 
its  notice  of  final  decision  adopting 
NAICS  for  the  United  States,  OMB 
instructed  the  heads  of  government 
agencies  to  determine  that  NAICS 
industry  definitions  are  appropriate  for 
the  implementation  of  such  programs 
before  agencies  use  NAICS  codes  in 
them.  See  62  FR  17288,  17294.  For  the 
reasons  discussed  in  Unit  IV.D.  below, 
EPA's  Administrator  has  determined 
that  NAICS  industry  definitions  will  be 
appropriate  for  implementing  section 
313  of  EPCRA  and  section  6607  of  the 
PPA.  EPA  is  therefore  proposing  to 
amend  40  CFR  part  372  to  include  the 
NAICS  codes  that  correspond  to  the  SIC 
codes  that  are  currently  subject  to  the 
reporting  requirements  of  section  313  of 
EPCRA  and  section  6607  of  the  PPA.  In 
addition,  EPA  is  proposing  to  amend  40 
CFR  372.85(b)(5)  and  372.95(b){10)  such 
that  covered  facilities  would  report  their 
appropriate  NAICS  codes  on  the  TRI 
reporting  form.  Form.  R.  and  in 
Alternate  Threshold  Certification 
Statements.  Form  A.  where  applicable. 
Covered  facilities  would  be  required  to 
report  both  their  appropriate  SIC  and 
NAICS  codes  on  Form  R  and  on  the 
Alternate  Threshold  Certification 
Statements  for  the  first  full  reporting 
year  after  the  effective  date  of  tlie  final 
rule,  and  thereafter  their  NAICS  codes 
only.  EPA  is  also  proposing 
amendments  to  40  CFR  372.38(g)  and 


(h).  and  40  CFR  372.45  to  include  the 
NAICS  codes  that  will  be  subject  to  the 
exemption  and  notification 
requirements  of  those  sections. 

Finally,  EPA  is  proposing  to  amend 
40  CFR  372.38(e)  to  extend  the 
exemption  provided  therein  to  owners 
of  covered  facilities  who  lease,  with  no 
other  business  interest,  such  facilities  to 
operators  of  establishment  that  are 
classified  in  any  SIC  code  or  NAICS 
code  that  is  subject  to  TRI  reporting 
requirements.  EPA  solicits  your 
comments  on  these  proposals  and 
welcomes  your  suggestions  for 
facilitating  the  transition  of  TRI 
reporting  from  SIC  codes  to  NAICS 
codes. 

C.  Will  This  Proposed  Rule  Affect  the 
Universe  of  Facilities  That  Are  Currently 
Required  To  Report  to  TRI? 

This  proposed  rule  would  not  affect 
the  universe  of  facilities  that  is  currently 
required  to  report  under  section  313  of 
EPCRA  and  section  6607  of  the  PPA 
because  EPA  is  not  proposing  to  add  or 
delete  industry  groups  from  the  list  of 
industries  that  are  currently  subject  to 
section  313  reporting  requirements.  EPA 
is  simply  assigning  NAICS  codes  to 
those  SIC  codes  that  are  already  subject 
to  section  313  reporting  requirements, 
and  requiring  covered  facilities  in  those 
industries  to  report  the  NAICS  code  that 
corresponds  to  the  covered  SIC  code. 

For  purposes  of  TRI  reporting,  section 
313  defines  covered  facilities  in  terms  of 
SIC  codes.  Facilities  in  the  affected  SIC 
codes  are  required  to  report,  regardless 
of  how  those  facilities  are  designated  in 
other  nomenclature  systems.  Because 
inclusion  in  a  specific  SIC  code  is  what 
triggers  the  reporting  obligation,  to  use 
NAICS  codes.  EPA  must  be  able  to 
"cross-walk"  reliably  between  SIC  codes 
and  NAICS  codes.  However.  SIC  codes 
ajid  NAICS  codes  do  not  always 
correspond  directly;  certain  industries 
that  are  classified  in  the 
"manufacturing"  sector  in  SIC  (i.e.,  SIC 
codes  20  through  39).  and  therefore  are 
subject  to  section  313  of  EPCRA  and 
section  6607  of  the  PPA.  are  not 
classified  in  the  "manufacturing"  sector 
in  NAICS  (i.e.,  NAICS  codes  31  through 
33).  For  example.  Lumber  and  Wood 
Products  (SIC  24)  corresponds  to 
Logging  (NAICS  11331).  which  is  a  non- 
manufacturing  industry  in  NAICS.  EPA 
has  identified  18  SIC  manufacturing 
industries  that  are  currently  subject  to 
section  313  of  EPCRA  and  section  6607 
of  the  PPA  that  are  not  classified  as 
NAICS  manufacturing  industries. 
Owners  and  operators  of  such  facilities 
would  continue  to  report  under  the 
appropriate  NAICS  designations 
(provided  they  meet  all  other  applicable 


TRI  reporting  criteria),  despite  the  fact 
that  the  facilities  are  not  classified  in  a 
manufacturing  industry  in  NAICS. 
Conversely,  EPA  has  identified  26  SIC 
industries  that  are  not  currently  subject 
to  section  313  of  EPCRA  and  section 
6607  of  the  PPA,  but  which  are 
classified  as  NAICS  manufacturing 
industries.  For  example,  retail  bakeries 
are  classified  in  the  retail  sector  in  SIC 
(SIC  5461).  but  are  classified  in  the 
manufacturing  sector  in  NAICS  (NAICS 
311811).  As  explained  above,  because 
this  current  action  is  not  intended  to 
add  to  or  delete  from  the  list  of  industry 
groups  that  is  currently  subject  to  TRI, 
the  individual  facilities  not  included  in 
the  SIC  manufactiu-ing  codes  will  not  be 
required  to  report  simply  because 
NAICS  places  the  industry  in  the 
manufacturing  sector. 

D.  Why  Is  EPA  Proposing  To  Use  NAICS 
in  Addition  to  SIC  for  Section  313  and 
Section  6607  Reporting  Purposes? 

EPA  believes  it  is  appropriate  to 
amend  40  CFR  part  372  to  include  the 
NAICS  codes  that  correspond  to  the  SIC 
codes  that  are  currently  subject  to  TRI 
reporting  requirements  for  several 
reasons.  First,  the  SIC  manual  has  not 
been  updated  since  1987  despite 
significant  changes  in  the  national 
economy,  and  limitations  in  the 
structure  of  the  SIC  system  have  led  to 
difficulties  in  classifying  new  and 
emerging  industries.  (North  American 
Industry  Classification  System  manual, 
1997,  p.21).  As  a  result,  the  existing  SIC 
systems  does  not  reflect  many  of  the 
important  changes  that  have  occurred 
within  the  national  economy  over  the 
last  decade  or  so.  More  importantly,  it 
will  not  be  updated  in  the  future 
because  of  OMB's  adoption  of  NAICS  as 
the  United  States'  new  industry  . 
classification  system.  Accordingly, 
facilities  that  come  into  existence  in  the 
future  will  not  have  experience  using 
SIC  codes  and  may  have  difficulty 
determining  whether  or  not  they  are 
subject  to  TRI  requirements.  Moreover, 
as  OMB  has  recognized,  the  SIC  system 
is  somewhat  cumbersome  and  inflexible 
to  use  because  it  classifies  industries  on 
the  basis  of  several  economic  principles 
rather  than  a  single,  consistent  principle 
(North  American  Industry  Classification 
System  manual.  1997,,p.21).  NAICS,  on 
the  other  hand,  represents  a  more 
targeted  approach  to  industry 
classification,  focusing  primarily  on 
production  processes.  Finally,  the 
conversion  to  NAICS  is  part  of  EPA's 
data  standards  program,  which  helps 
promote  efficient  data  exchange  and 
integration  through  consistently  defined 
and  formatted  data.  Using  NAICS  for 
TRI  reporting  purposes  will  enable  more 
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efficient  database  integration  and  will 
promote  public  access  to  commonly 
defined  data  from  disparate  sources. 

V.  How  Did  EPA  Develop  This  Proposal 
and  What  Are  the  Issues  on  Which  EPA 
Is  Interested  in  Receiving  Comment? 

A.  The  Manufacturing  Sector:  SIC  Codes 
20  Through  39 

This  proposal  to  include  the  NAICS 
codes  in  40  CFR  part  372  that 
correspond  to  the  SIC  codes  that  are 
currently  subject  to  the  TRI 
requirements  is  being  undertaken  with 
the  goal  of  maintaining  coverage  of  all 
facilities  that  are  currently  required  to 
report  releases  and  waste  management 
quantities  of  listed  toxic  chemicals.  As 
noted  above  in  Unit  IV.C,  if  the  TRI 
Program  were  to  adopt  a  straight  1:1 
identification  of  NAICS  facilities  to  be 
covered  (e.g.,  SIC  Manufacturing 
facilities  (20-39)  -*  NAICS 
Manufacturing  facilities  (31-33)),  many 
currently  covered  facilities  would  no 
longer  be  covered  and  other  f^ilities 
that  are  not  covered  now  would  be 
added  to  the  list  of  covered  facilities. 
This  would  not  be  consistent  with  the 
statutory  requirements.  Therefore,  to  ' 
avoid  this  problem,  the  TRI  Program 
developed  an  extensive  SIC  — »NAICS 
-»S1C  crosswalk  document  based  on 
U.S.  Census  Bureau  SIC^NAICS  and 
NAICS-»SIC  conversion  tables  in  order 
to  identify  the  universe  of  NAICS  codes 
that  correspond  to  covered  SIC  does. 
[Table  1—1997  NAICS  United  States 
Matched  to  1987  U.S.  SIC  and  Table  2— 
1987  U.S.  SIC  Matched  in  1997  NAICS 
United  States  at  bttp://www.census.gov/ 
epcd/www/naicstab.htm]  From  the 
crosswalk  document,  EPA  is  developing 
a  web-based  crosswalk  tool  for  users 
that  links  all  4-digit  SIC  codes  that  are 
subject  to  TRI  requirements  to  6-digit 
NAICS  codes  that  would  also  be  subject 
to  such  requirements. 

EPA  developed  its  crosswalk 
document  and  is  developing  the 
crosswalk  tool  by  carefully  mapping 
each  SIC  code  to  its  corresponding 
NAICS  code  or  codes,  and  the  mapping 
each  of  the  resulting  NAICS  codes  back 
to  SIC.  More  specifically,  for  each  3- 
digit  industry  subsector  in  the  NAICS 
manufacturing  sector  [i.e.,  NAICS  311 
through  339),  EPA  checked  the  Census 
Bureau's  NAICS  to  SIC  crosswalk  table 
at  http://www.census.gov/  to  find 
industries  that  are  not  in  the  SIC 
manufacturing  sector  (SIC  codes  20 
through  39),  but  which  have  been 
classified  as  manufacturing  industries 
under  NAICS.  Similarly,  EPA  checked 
the  Census  Bureau's  SIC  to  NAICS 
crosswalk  table  to  find  SIC 
manufactiiring  industries  that  are  not 


classified  in  the  NAICS  manufactiu-ing 
sector.  By  conducting  this  mapping, 
EPA  was  able  to  develop  a  list  of  NAICS 
codes  that  corresponds  to  the  list  of 
manufacturing  sector  SIC  codes  that  are 
subject  to  TRI  requirements.  A  hard 
copy  of  the  Census  Bureau's  SIC/NAICS 
crosswalk  document  is  included  in  the 
docket  for  this  proposed  rule. 

It  is  possible  that  new  NAICS  codes 
will  be  created  in  the  future.  In  the 
event  that  the  Census  Bureau  does  not 
update  its  crosswalk  to  provide 
corresponding  SIC  codes  when  newly- 
created  NAICS  codes  are  published, 
EPA  would  formally  request  such  a 
determination  from  the  Census  Bureau. 
Should  the  Census  Bureau  decline  the 
request,  EPA  would  rely  on  information 
such  as  the  definition  of  the  newly- 
created  NAICS  codes  and  how  closely 
that  definition  tracks  the  definitions  of 
covered  SIC  codes,  the  types  of 
activities  that  are  undertaken  by 
facilities  that  are  classified  in  the  new 
NAICS  code,  whether  the  facilities  that 
are  classified  in  the  new  NAICS  code 
were  previously  classified  in  a  covered 
SIC  or  NAICS  code,  and  other  relevant 
information. 

In  general,  NAICS  manufacturing 
industries  that  would  be  subject  to  TRI 
reporting  requirements  would  be 
identified  by  their  3-digit  subsector 
codes  (e.g.,  NAICS  311,  324,  339).  In 
some  cases,  all  of  the  six  digit  NAICS 
industries  that  are  included  within  the 
3-digit  NAICS  industry  subsector  would 
be  subject  to  TRI  requirements  (i.e.,  all 
6  digit  NAICS  industries  within  that 
subsector  correspond  to  industries  with 
SIC  codes  that  are  currently  subject  to 
TRI  requirements).  The  following 
NAICS  manufacturing  subsectors 
contain  NAICS  industries,  all  of  which 
would  be  subject  to  TRI  requirements: 
NAICS  316.  Leather  and  Allied  Product 
Manufacturing;  NAICS  321.  Wood 
Product  Manufacturing;  NAICS  322. 
Paper  Manufacturing;  NAICS  324, 
Petroleum  and  Coal  Products 
Manufacturing;  NAICS  327. 
Nonmentaallic  Mineral  Product 
Manufacturing;  NAICS  331.  Primary 
Metal  Manufacturing;  NAICS  332 
Fabricated  Metal  Product 
Manufacturing;  NAICS  333,  Machinery 
Manufacturing;  and  NAICS  336. 
Transportation  Equipment 
Manufacturing. 

In  other  cases,  some,  but  not  all,  of  the 
6  digit  NAICS  industries  contained 
within  a  3-digit  NAICS  subsector  would 
be  subject  to  TRI  requirements. 
Exceptions  from  the  reporting 
requirements  are  provided  for  industries 
that  were  previously  classified  outside 
of  the  SIC  manufacturing  sector  (SIC 
codes  20  through  39)  but  are  not 


classified  within  the  NAICS 
manufacturing  sector  (NAICS  codes  31 
through  33).  NAICS  industrj'  exceptions 
are  identified  by  their  6-digit  NAICS 
code  and  NAICS  industry  description, 
and  also  by  their  corresponding  SIC 
code  and  SIC  industr\'  description.  For 
purposes  of  this  preamble  and  the 
-proposed  rule,  EPA  has  defined 
"previously  classified"  to  mean  a 
facility  that  was  properly  classified, 
according  to  40  CFR  372.22(b),  under  a 
given  Standard  Industrial  Classification 
code,  as  identified  in  the  Standard 
Industrial  Classification  Manual,  1987^ 
Executive  Office  of  the  President,  Office 
of  Management  and  Budget.  See  section 
372.3  of  the  proposed  regulatory  text; 
see  generally,  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget.  Standard  Industrial 
Classification  Manual,  1987. 
Accordingly,  owners  or  operators  of 
facilities  that  are  properly  classified  in 
the  excepted  industries  because  they 
were  properly  classified  in  a  SIC 
industry'  that  is  not  currently  subject  to 
TRI  requirements  would  not  report  to 
TRI  under  this  proposal.  Conversely, 
owners  or  operators  of  manufactiuing 
facilities  that  are,  or  have  been, 
improperly  classifying  their  facilities  in 
SIC  codes  that  are  not  currently  subject 
to  TRI  would  report  to  TRI  under  this 
proposal. 

Industry  exceptions  are  limited  to 
specific  types  of  industries  when  it  is 
necessary  to  do  so  to  ensure  that  the 
covered  facilities  under  NAICS  are 
identical  to  those  under  SIC.  For 
example,  under  NAICS  311  (Food 
Manufacturing),  NAICS  311612  (defined 
as  "Meat  Processed  from  Carcasses"),  is 
listed  as  an  industry  exception. 
However,  NAICS  311612  includes 
industries  that  were  classified  in  SIC  • 
2013,  "Sausages  and  Other  Prepared 
Meat  Products,"  and  in  SIC  5147, 
"Meats  and  Meat  Products."  Facilities 
that  were  previously  classified  in  the 
former  industry  are  currently  subject  to 
TRI  requirements  whereas  those  that 
were  previously  classified  in  the  latter 
industry  are  not.  Accordingly,  the 
exception  for  NAICS  311612  applies- 
only  to  those  facilities  that  were 
previously  classified  in  SIC  5147.  All 
other  facilities  included  in  NAICS 
311612  would  report  if  they  satisfy  the 
applicable  reporting  criteria 

Similarly,  under  NAICS  325 
(Chemical  Manufacturing),  there  is  an 
exception  for  certain  facilities  classified 
in  NAICS  325998  (Miscellaneous 
Chemical  Product  an/j  Preparation 
Manufacturing).  This  exception  is 
limited  to  facilities  primarily  engaged  in 
filling  pressure  containers  (i.e.,  aerosol 
containers)  on  a  job  order  or  contract 
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basis  that  were  previously  classified 
under  SIC  7389  (Business  Services,  Not 
Elsewhere  Classified).  However,  those 
facilities  that  fill  pressure  containers  on 
a  job  order  or  contract  basis  that  were 
previously  classified  in  the 
manufacturing  sector  under  the  SIC 
system  because  they  are  primarily 
engaged  in  activities,  such  as  blending 
of  chemicals,  that  are  considered  under 
the  SIC  to  be  manufacturing  activities, 
would  continue  to  report  to  TRl. 

One  of  the  industry  exceptions  in 
NAICS  311,  under  311119,  Food 
Manufacturing,  includes  facilities  that 
are  primarily  engaged  in  Custom  Grain 
Grinding  for  Animal  Feed.  Facilities 
that  conduct  custom  milling  of  animal 
feed  and  those  that  provide  mobile  feed 
milling  services  that  were  previously 
classified  under  SIC  2048,  Prepared 
Feeds  and  Feed  Ingredients  for  Animals 
and  Fowls,  Except  Dogs  and  Cats,  are 
not  included  in  this  exception. 

At  the  end  of  the  list  of  3-digit  NAICS 
manufacturing  subsector  codes  and 
exceptions  that  appears  in  this  preamble 
in  Unit  V.D.I.,  there  is  a  list  of 
additional  6-digit  NAICS  industries. 
Some  of  these  industries  are  the  NAICS 
equivalents  of  the  SIC  industries  that 
were  added  to  TRI  in  the  Industry 
Expansion  Rule.  See  Unit  V.B.  below. 
Others  were  considered  manufacturing 
industries  under  SIC,  but  are  not 
considered  manufacturing  industries 
under  NAICS.  For  example,  whereas  SIC 
treats  establishments  that  produce 
maple  syrup  from  maple  sap  as 
manufacturing  establishments  classified 
in  SIC  2099  (Food  Preparations,  NEC, 
Reducing  Maple  Sap  to  Maple  Syrup), 
NAICS  treats  establishments  engaged  in 
maple  syrup  production  as  an 
agricultural  activity  and  classifies  such 
establishments  in  NAICS  111998  (All 
Other  Miscellaneous  Crop  Farming). 
Despite  the  NAICS  classihcation, 
establishments  that  reduce  maple  sap  to 
maple  syrup  are  still  subject  to  TRI 
requirements.  See  Unit  IV.C.  above. 
Another  notable  example  of  a  SIC 
manufacturing  industry  which  is  no 
longer  classified  as  such  in  NAICS  is 
SIC  3295  (Minerals  and  Earths,  Ground 
or  Otherwise  Treated).  This  SIC 
industry  is  composed  of  establishments 
operating  without  a  mine  or  quarry  and 
that  are  primarily  engaged  in  crushing, 
grinding,  pulverizing,  or  otherwise 
preparing  clay,  ceramic,  and  refractory 
minerals;  barite;  and  miscellaneous 
nonmetallic  minerals,  except  fuels 
(Standard  Industrial  Classification 
Manual,  1987.  p.  170).  Such 
establishments  are  now  classified 
within  various  industries  in  the  mining 
sector  in  NAICS  (NAICS  code  21).  but 


they  are  still  subject  to  TRI  reporting 
requirements. 

B.  Industries  Added  to  TRI  in  the 
Industry  Expansion  Rule 

For  the  mining  industry  and  for  most 
of  the  other  industries  that  were  added 
to  the  list  of  industries  that  are  required 
to  report  under  the  Industry  Expansion 
Rule  (62  FR  23833),  the  crosswalk  from 
SIC  to  NAICS  based  on  the  Census 
Bureau's  crosswalk  tables  was  more 
straightforward.  The  metal  mining 
industry,  SIC  major  group  10  (except 
1011.  1081,  and  1094),  converted  to 
NAICS  212221  (Gold  Ore  Mining), 
212222  (Silver  Ore  Mining),  212231 
(Lead  Ore  and  Zinc  Mining),  212234 
(Copper  Ore  and  Mickel  Ore  Mining), 
and  212299  (All  Other  Metal  Ore 
Mining).  The  coal  mining  industry,  SIC 
major  group  12  (except  1241).  consists 
of  tnree  4-digit  SIC  codes  that  convert  to 
three  6-digit  NAICS  codes:  212111 
(Bituminous  Coal  and  Lignite  Surface 
Mining).  212112  (Bituminous  Coal 
Underground  Mining),  and  212113 
(Anthracite  Mining). 

For  electric  utilities  subject  to  TRI 
requirements,  three  4-digit  SIC  codes- 
4911,  4931.  and  4939-convert  to  six  6- 
digit  NAICS  codes,  all  within  NAICS 
221,  the  Utilities  subsector  of  the 
Utilities  sector:  221111  (Hydroelectric 
Power  Generation),  221112  (Fossil  Fuel 
Electric  Power  Generation,  221113 
(Nuclear  Electric  Power  Generation), 
221119  (All  Other  Electric  Power 
Generation),  221121  (Electric  Power 
Bulk  Transmission  and  Control),  and 
221122  (Electric  Power  Distribution). 

SIC  4953,  Refuse  Systems,  for  which 
TRI  reporting  is  limited  to  facilities 
regulated  under  RCRA  Subtitle  C, 
converts  to  five  6-digit  NAICS  codes,  all 
within  NAICS  562,  the  Waste 
Management  and  Remediation  Services 
subsector  of  the  Administrator  and 
Support  and  Waste  Management  and 
Remediation  Services  sector:  562920 
(Materials  Recovery  Facilities),  562211 
(Hazardous  Waste  Treatment  and 
Disposal),  562212  (Solid  Waste 
Landfill),  562213  (Solid  Waste 
Combustors  and  Incinerators),  and 
562219  (Other  Nonhazardous  Waste 
Treatment  and  Dis]x>sal). 

SIC  5169,  Chemicals  and  Allied 
Products-Wholesale,  converts  to  only 
one  6-digit  NAICS  code:  422690  (Other 
Chemical  and  Allied  Products 
Wholesalers).  In  the  Census  Bureau  SIC 
and  NAICS  crosswall  tables,  SIC  5171, 
Petroleum  Bulk  Stations  and  Terminals, 
is  represented  by  one  NAICS  wholesale 
code  (4117.  Petroleum  Bull  Stations  and 
Terminals)  and  two  NAICS  retail  codes 
(454311,  Heating  Oil  Dealers  and 
454312.  Liquefied  Petroleum  Gas 


(Bottled  Gas  Dealers),  even  though  SIC 
5171  includes  only  establishments 
primarily  engaged  in  the  wholesale 
distribution  of  crude  petroleum  and 
petroleum  products  from  bulk  liquid 
storage  facilities.  Only  facilities  that  are 
primarily  engaged  in  the  wholesale 
distribution  of  crude  petroleum  and 
petroleum  products  from  bulk  liquid 
storage  facilities.  Only  facilities  that  are 
primarily  engaged  in  the  wholesale 
distribution  of  crude  petroleum  and 
petroleum  products  from  bulk  liquid 
storage  facilities  are  required  to  report 
waste  management  quantities  and  toxic 
chemical  releases  to  the  TRI. 
Accordingly,  facilities  in  NAICS  42271 
(Petroleum  Bulk  Stations  and 
Terminals)  are  subjects  to  TRI 
requirements  and  those  in  454311  and 
454312  are  not.  Retail  facilities  were 
never  covered  under  EPCRA  313,  nor  do 
they  meet  the  definition  of  SIC  5171 
which  includes  establishments  that  are 
primarily  engaged  in  the  wholesale 
distribution  of  crude  petroleum  and 
petroleum"  products. 

Finally,  the  crosswalk  documents 
developed  by  the  Census  Bureau  do  not 
identify  a  NAICS  code  or  codes  that 
correspond  to  SIC  7389.  Solvent 
Recovery  Services  (on  a  contract  or  fee 
basis).  However,  with  guidance  ft-om 
representatives  of  the  Census  Bureau. 
EPA  has  concluded  that  NAICS  562112. 
Collection  of  Hazardous  Waste,  is  one  of 
two  correct  conversions  for  SIC  7389. 
Solvent  Recovery  Services  (on  a  contract 
or  fee  basis).  [U.S.  Census  Bureau  letter 
from  Mark  E.  Wallace  to  Maria  J.  Doa. 
U,S.  EPA).  Establishments  with  a 
primary  SIC  code  of  4212.  Local 
Trucking  Without  Storage  (hazardous 
waste  collection  without  disposal),  are 
also  included  in  NAICS  562112. 
However,  because  facilities  having  a 
primary  SIC  code  of  4212  are  not 
currently  subject  to  TRI  requirements, 
they  would  not  report.  Solvent  recovery 
services  (on  a  contract  or  fee  basis)  that 
purify,  recycle  or  otherwise  treat 
solvents  collected  are  also  classified  in 
manufacturing  according  to  the 
material(s)  purified,  recycled,  or 
otherwise  treated.  [U.S.  Census  Bureau 
letter  from  Mark  E.  Wallace  to  Maria  J. 
Doa,  U.S.  EPA).  For  toxic  solvents,  these 
facilities  will  fall  imder  NAICS 
subsector  325.  Chemical  Manufacturing. 

C.  Auxiliary  Facilities 

Auxiliary  facilities  that  are  classified 
in  covered  SIC  codes  are  subject  to 
EPCRA  section  313  reporting 
requirements.  Today's  proposal  does  not 
affect  the  status  of  auxiliary  facilities  for 
purposes  of  reporting  under  section  313 
of  EPCRA  and  section  6607  of  the  PPA. 
However,  during  the  transition  year. 
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when  covered  facilities  would  report 
both  SIC  and  NAICS  codes,  off-site 
auxiliaiy  establishments  would  report 
both  the  SIC  and  NAICS  codes  of  the 
establishment  or  facility  for  which  they 
perform  support  services.  Thereafter, 
such  facilities  would  report  only  the 
NAICS  code  of  the  establishment  or 
facility  for  which  it  performs  support 
services.  Similarly,  during  the  transition 
year,  on-site  auxiliary  establishments 
that  report  independently  from  the  other 
establishments  in  the  facility  would 
report  both  the  SIC  and  NAICS  codes  of 
the  covered  establishment  or  facility  for 
which  it  performs  support  services. 
Thereafter,  such  facilities  would  report 
only  the  NAICS  code  of  the 
establishment  or  facility  for  which  it 
performs  support  services. 

D.  Which  NAICS  Codes  Will  Be  Subject 
to  Tri  Requirements  Under  This 
Proposed  Rule? 

EPA  has  preliminarily  determined 
that  facilities  with  the  following  NAICS 
codes  (and  auxiliary  facilities  that 
provide  support  services  for  them) 
would  report  their  toxic  chemical 
releases  and  other  waste  management 
activities  to  TRI.  Once  final,  this  list 
will  be  used  for  regulatory  and 
enforcement  purposes.  As  noted  above. 
it  is  EPA's  intent  to  include  only  NAICS 
codes  and  industry  descriptions  on  this 
list  that  correspond  to  SIC  codes  and 
industry  descriptions  that  are  currently 
covered  by  EPCRA  section  313. 

1.  NAICS  Codes  That  Correspond  to  SIC 
Codes  20  Through  39 

NAICS  311— Food  Manufacturing 

Exceptions: 

311119 — Exception  is  limited  to  Custom 
Grain  Grinding  for  Animal  Feed 
(previously  classified  under  SIC  0723 
Crop  Preparation  Services  for  Market, 
Except  Cotton  Ginning); 

311330 — Exception  is  limited  to  Candy 
Stores,  Chocolate,  Candy  Made  on 
Premises  not  for  Immediate 
Consumption  (previously  classified 
under  SIC  5441,  Candy,  Nut,  and 
Confectionery  Stores); 

311340 — Exception  is  limited  to  Candy 
Stores,  Nonchocolate,  Candy  Made  on 
Premises  not  for  Immediate 
Consumption  (previously  classified 
under  SIC  5441 ,  Candy,  Nut.  and 
Confectionery  Stores); 

311811 — Retail  Bakeries  (previously 
classified  under  SIC  5461,  Retail 
Bakeries); 

311611 — Exception  is  limited  to  Custom 
Slaughtering  (previously  classified  under 
SIC  0751,  Livestock  Services,  Except 
Veterinary); 

311612 — Exception  is  limited  to  Boxed 
Beef  and  Boxed  Meat  Produced  from       ^ 
Purchased  Carcasses  (previously 
classified  under  SIC  5147,.Meats  and 
Meat  Products);  .  .n'-.,;) 


NAICS  312 — Beverage  and  Tobacco  Product 
Manufacturing 

Exceptions:  312229 — Exception  is  limited 
to  Tobacco  Sheeting  Services  (previously 
classified  under  SIC  7389.  Business 
Services,  NEC); 
NAICS  313-Textile  Mills 

Exceptions: 

313311 — Exception  is  limited  to 
Converters,  broadwoven  piece  goods  and 
converting  textiles,  broadwoven 
(previously  classified  under  SIC  5131, 
Piece  Goods  and  Notions,  broadwoven 
and  non-broadwoven  piece  good 
converters),.and  facilities  formerly 
classified  under  SIC  7389,  Business 
Services.  NEC  (Sponging  fabric  for  tailors 
and  dressmakers); 

313312 — Exception  is  limited  to  narrow 
woven  Converting  Textiles,  and  narrow 
woven  piece  goods  Converters, 
(previously  classified  under  SIC  5131. 
Piece  Goods  and  Notions,  converters, 
except  broadwoven  fabric); 
NAICS  314— Textile  Product  Mills 

Exceptions: 

314121 — Exception  is  limited  to  Custom 
drapery  manufacturers  for  retail  sale 
(previously  classified  under  SIC  5714. 
Drapery,  curtain,  and  Upholstery  Stores) 

314129 — Exception  is  limited  to  Custom 
slipcover  manufacturers  for  retail  sale 
(previously  classified  under  SIC  5714, 
Drapery,  Curtain,  and  Upholstery  Stores) 

314999 — Exception  is  limited  to  Binding 
carpets  and  rugs  for  the  trade,  Carpet 
cutting  and  binding,  and  Embroidering 
on  textile  products  (except  apparel)  for 
the  trade  (previously  classified' under 
SIC  7389,  Embroidering  of  advertising  on 
shirts  and  Rug  binding  for  the  trade); 
NAICS  315 — Apparel  Manufacturing 

Exceptions: 

315222 — Exception  is  limited  to  Custom 
tailors,  men's  and  boys'  suits,  cut  and 
sewn  from  purchased  fabric  (previously 
classified  under  SIC  5699,  Miscellaneous 
apparel  and  accessory  stores  (custom 
tailors); 

315223 — Exception  is  limited  to  Custom 
tailors,  men's  and  boys'  dress  shirts,  cut 
and  sewn  from  purchased  fabric 
(previously  classified  under  SIC  5699, 
Miscellaneous  apparel  and  accessory 
stores  (custom  tailors); 

315233 — Exception  is  limited  to  Bridal 
dresses  or  gowns,  custom  made,  Custom 
tailors,  women's,  misses'  and  girls' 
dresses  cut  and  sewn  from  purchased 
fabric  (except  apparel 
contractors)(previousIy  classified  under 
SIC  5699,  Miscellaneous  apparel  and 
'       accessory  stores  (custom  dressmakers); 
NAICS  316— Leather  and  Allied  Product 

Manufacturing 
NAICS  321— Wood  Product  Manufacturing 
NAICS  322 — Paper  Manufacturing 
NAICS  323— Printing  and  Related  Support 
Activities 

Exceptions:  323114 — Exception  is  limited 
to  Instant  printing  [i.e.,  quick 
printingKpreviously  classified  under  SIC 
7334.  Photocopying  and  Duplicating 
Services;  (instant  printing));  :•        .      .  , 


NAICS  324— Petroleum  and  Coal  Products 

Manufacturing 
NAICS  325 — Chemical  Manufacturing 

Exceptions:  325998 — Exception  is  Limited 
to  Aerosol  can  filling  on  a  job  order  or 
contract  basis  (previously  classified 
under  SIC  7389.  Business  Services.  NEC 
(aerosol  packaging)) 
NAICS  326— Plastics  and  Rubber  Products 
Manufacturing 

Exceptions:  326212 — Exception  is  limited 
to  Tire  Retreading. -Recapping  or 
Rebuilding  (previously  classified  under 
SIC  7534.  Tire  Retreading  and  Repair' 
Shops  (rebuilding)) 
NAICS  327— Nonmetallic  Mineral  Product 

Manufacturing 
NAICS  331 — Primary  Metal  Manufacturing 
NAICS  332— Fabricated  Metal  Product 

Manufacturing 
NAICS  333 — Machinery  Manufacturing 
NAICS  334 — Computer  and  Electronic 
Manufacturing 

Exceptions: 

334611 — Exception  is  limited  to  Software 
Reproducing  (previously  classified  under 
SIC  7372.  Prepackaged  Software, 
(reproduction  of  software)) 

334612 — Exception  is  Umited  to  mass 
reproducing  pre-recorded  Video 
cassettes,  and  mass  reproducing  Video 
tape  or  disk  (previously  classified  under 
SIC  7819.  Services  Allied  to  Motion 
Picture  Production  (reproduction  of 
video)) 
NAICS  335— Electrical  Equipment. 
Appliance,  and  Component 
Manufacturing 

Exceptions:  335312 — Exception  is  limited 
to  Armature  rewinding  on  a  factory  tiasis 
(previously  classified  under  SIC  7694 
(Armature  Rewinding  Shops 
(remanufacturing)) 
NAICS  336 — Transportation  Equipment 

Manufacturing 
NAICS  337— Furniture  and  Related  Product 

Manufacturing 
'    Exceptions:  337110 — Exception  is  limited 
to  Wood  Kitchen  Cabinet  and  Counter 
top  Manufacturing  (previously  classified 
under  SIC  5712.  Furniture  Stores 
(custom  wood  cabinets))   . 

337121 — Exception  is  limited  to 

Upholstered  furniture,  household  type, 
custom  manufacturing  (previously 
classified  under  SIC  5712,  Furniture 
Stores  (upholstered,  custom  made 
furniture) 

337122 — Exception  is  limited  to 
Nonupholstered.  household  type,  custom 
wood  furniture  manufacturing 
(previously  classified  under  SIC  5712. 
Furniture  Stores  (custom  made  wood 
nonupholstered  household  furniture 
.except  cabinets)) 
NAICS  339 — Miscellaneous  Manufacturing 

Exceptions: 

339115 — Exception  is  limited  to 
Ophthalmic  Goods  Manufacturing,  lens  . 
grinding  (previously  classified  under  SIC 
5995,  Optical  Goods  Stores  (optical 
Jatxiratories  grinding  of  lenses  to 
prescription)) 
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339116 — Dental  laboratories  (previously 
classified  under  SIC  8072.  Dental 
Laboratories) 
NAICS  111998— All  Other  Mist:ellaneous 
Crop  Farming  (limited  to  facilities  that 
reduce  maple  sap  to  maple  syrup 
(previously  classiried  under  SIC  2099: 
Food  Preparations,  NEC.  Reducing 
Maple  Sap  to  Maple  Syrup)): 
NAICS  511110— Newspaper  Publishers: 
NAICS  511120— Periodical  Publishers: 
NAICS  511130— Book  Publishers: 
NAICS  511140— Database  and  Directory 
Publishers 
Exceptions:  511140 — Exception  is  limited 
to  Address  list  compilers.  Address  list 
publishers.  Address  list  publishers  and 
printing  combined,  Address  list 
publishing  (i.e..  establishments  known  as 
publishers).  Business  directory 
publishers.  Catalog  of  collections 
publishers.  Catalog  of  collections 
publishers  and  printing  combined. 
Compiling  mailing  lists.  Directory 
compilers.  Mailing  list  compiling 
services  (previously  classified  under  SIC 
7331.  Direct  Mail  Advertising  Services 
■     (mailing  list  compliers)] 
NAICS  511191— Greeting  Card  Publishers; 
NAICS  511199— All  Other  Publishers 
NAICS  512220— Integrated  Record 

Production/Distribution 
NAICS  512230— Music  Publishers 

Exceptions:  512230 — Exception  is  limited 
to  Music  copyright  authorizing  use. 
Music  copyright  buying  and  licensing. 
Music  publishers  (previously  classified 
under  SIC  8999.  Services.  NEC  (music 
publishing)) 
NAICS  211 1 12— Natural  Gas  Liquid 
Extraction  (limited  to  facilities  that 
recover  sulfur  from  natural  gas 
(previously  classified  under  SIC  2819, 
Industrial  Inorganic  Chemical,  NEC 
(recovering  sulfur  from  natural  gas)) 

NAICS  212324— Kaolin  and  Ball  Clay  Mining 
(limited  to  facilities  operating  without  a 
mine  or  quarry  and  that  are  primarily 
engaged  in  beneficiating  koalin  and  clay 
(previously  classified  under  SIC  3295, 
Minerals  and  Earths,  Ground  or 
Otherwise  Treated  (grinding,  washing, 
separating,  etc.  of  minerals  in  SIC  1355)) 

NAICS  212325— clay  and  Ceramic  and 

Refractory  Minerals  Mining  (Limited  to 
facilities  operating  without  a  mine  or 
quarry  and  that  are  primarily  engaged  in 
beneHciating  clay  and  ceramic  and 
refractory  minerals(  previously  classified 
under  SIC  3295,  Minerals  and  Earths, 
Ground  or  Otherwise  Treated  (grinding, 
washing,  separating,  etc.  of  minerals  in 
SIC  1459))) 

NAICS  212393— Other  Chemical  and 
Fertilizer  Mineral  Mining  (limited  to 
facilities  operating  without  a  mine  or 
quarry  and  that  are  primarily  engaged  in 
beneficiating  chemical  or  fertilizer         t 
mineral  raw  materials  (previously 
classified  under  SIC  3295,  Minerals  and 
Earths.  Ground  or  Otherwise  Treated 
(grinding,  washing,  separating,  etc,  of 
minerals  in  SIC  1479)) 


NAICS  212399— All  Other  Nonmetallic 
Mineral  Mining  (limited  to  facilities 
operating  without  a  mine  or  quarry  and 
that  are  primarily  engaged  in 
beneficiating  nonmetallic  minerals 
(previously  classified  under  SIC  3295, 
Minerals  and  Earths.  Ground  or 
Otherwise  Treated  (grinding,  washing, 
separating,  etc,  of  minerals  in  SIC  1499)) 

NAICS  488390— Other  Support  Activities  for 
Water  Transportation  (limited  to 
Drydocks.  floating  {i.e..  routine  repair 
and  maintenance  of  ships  and  boats) 
(previously  classified  under  SIC  3731 
Shipbuilding  and  Repairing  Ifloating 
drydocks  not  associated  with  a 
shipyard)! 

NAICS  811490— Other  Personal  and 
Household  Goods  Repair  and 
Maintenance  (limited  to  Boat,  pleasure, 
repair  and  maintenance  services  without 
retailing  new  boats)  (previously 
classified  under  SIC  3732  Boat  Building 
and  Repairing  (pleasure  boat  building)) 

NAICS  541710 — Research  and  Development 
in  the  Physical,  Engineering,  and  Life 
Sciences  (limited  to  Guided  missile  and 
space  vehicle  engine  research  and 
development)  (previously  classified 
under  SIC  3764),  and  Guided  missile  and 
space  vehicle  parts  (except  engines) 
research  and  development  (previously 
classified  under  SIC  3769) 

2.  NAICS  Codes  That  Correspond  to  SIC 
Code  10  (Except  1011.  1084.  and  1094) 

NAICS  21211 — Bituminous  Coal  and  Lignite 

Surface  Mining 
NAICS  21212— Bituminous  Coal 

Underground  Mining 
NAICS  21213— Anthracite  Mining 

3.  NAICS  Codes  That  Correspond  to  SIC 
Code  12  (Except  1241) 

NAICS  212221— Gold  Ore  Mining 
NAICS  212222— Silver  Ore  Mining 
NAICS  212231— Lead  Ore  and  Zinc  Mining 
NAICS  212234— Copper  Ore  and  Nickel  Ore 

Mining 
NAICS  212299— All  Other  Ore  Mining 

4.  NAICS  Codes  That  Correspond  to  SIC 
Codes  4911.  4931.  and  4939  (Limited  to 
Facilities  That  Combust  Coal  and/or  Oil 
for  the  Purpose  of  Generating  Power  for 
Distribution  in  Commerce) 

NAICS  221111— Hydroelectric  Power 

Generation 
NAICS  221112— Fossil  Fuel  Electric  Power 

Generation 
NAICS  221113— Nuclear  ElecUic  Power 

Generation 
NAICS  221119— All  Other  Electric  Power 

Generation 
NAICS  221121— Electric  Bulk  Power 

Transmission  and  Control 
NAICS  221122— Electric  Power  Distribution 


5.  NAICS  Code  That  Correspond  to  SIC 
Code  4953  (Limited  to  Facilities 
Regulated  Under  the  Resource 
Conservation  and  Recovery  Act.  Subtitle 
C,  42  U.S.C.  6921  et  seq. 

NAICS  562920— Materials  Recovery 

Facilities  (Limited  to  facilities  regulated 
under  the  Resource  Conservation  and 
Recovery  Act,  subtitle  C.  42  U.S.C.  6921 
et  seq.] 

NAICS  562211— Hazardous  Waste  Treatment 
dnd  Disposal  (Limited  to  facilities 
regulated  under  the  Resource 
Conservation  and  Recovery  Act,  subtitle 
C,  42  U.S.C.  et  seq.) 

NAICS  562212— Solid  Waste  Landfill 

(Limited  to  facilities  regulated  under  the 
Resource  Conservation  and  Recovery 
Act.  subtitle  C,  42  U.S.C.  et  seq.) 

NAICS  562213— Solid  Waste  Combustors. 
and  Incinerators  (Limited  to  facilities 
regulated  under  the  Resource 
Conservation  and  Recovery  Act.  subtitle 
C.  42  U.S.C.  et  seq.) 

NAICS  562219— Other  Nonhazardous  Waste 
Treatment  and  disposal.  (Limited  to 
facilities  regulated  under  the  Resource 
Conservation  and  Recovery  Act,  subtitle 
.  C.  42  U.S.C.  et  seq.) 

6.  NAICS  Code  That  Corresponds  to  SIC 
Code  5169 

NAICS  422690— Other  Chemical  and  Allied 
Products  Wholesalers 

7.  NAICS  Code  That  Corresponds  to  SIC 
5171 

NAICS  422710— Petroleum  Bulk  Stations  and 
Terminals  (wholesale) 

8.  NAICS  Code  That  Corresponds  to  SIC 
Code  7389  (Limited  to  Facilities 
Primarily  Engaged  in  Solvet  Recovery 
Services  on  a  Contract  or  fee  Basis) 

NAICS  562112— Collection  of  Hazardous 
Waste  Limited  to  facilities  primarily 
engaged  in  solvent  recovery  services  on 
a  contract  or  fees  basis 

NAICS  325 — Chemical  Manufacturing 

E.  How  Will  Section  313  Reporting 
Requirements  Change  as  a  Result  of 
This  Proposal? 

TRI  reporting  requirements  would 
remain  substantially  the  same  under 
this  proposal  as  they  are  now.  The 
difference  is  that,  except  for  the  first  full 
reporting  year  after  the  effective  date  of 
the  final  rule,  covered  facilities  would 
be  reporting  their  primary  and 
secondary  NAICS  codes  on  Form  R  and 
on  Alternate  Threshold  Certification 
Statements  rather  than  their  primary 
and  secondary  SIC  codes.  Because  the 
statute  identifies  covered  facilites  by 
SIC  code,  the  industries  subject  to  TRI 
requirements  would  continue  to  be 
identified  in  the  regulatory  text  by  SIC 
code,  although  the  text  would  be 
amended  to  include  NAICS  codes  as 
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well.  See  40  CFR  372.22(b)  and  372.23 
of  the  proposed  regulatory  text  below. 
This  is  primarily  to  help  owners  or 
operators  of  covered  facilities  identify 
the  appropriate  NAICS  code  to  be  used 
on  reporting  forms.  By  continuing  to  use 
SIC  codes  in  the  regulatory  text,  EPA 
can  ensure  that  ciurently  covered 
facilities  will  continue  to  be  covered 
even  if  EPA  made  a  mistake  in  the 
translation  fi-om  SIC  codes  to  NAICS 
codes.  Finally,  the  owner  or  operator  of 
a  covered  facility  might  come  to  a 
different  conclusion  than  EPA  did  with 
respect  to  the  NAICS  code  that 
corresponds  to  the  facility's  SIC  code.  If 
the  regulatory  text  only  included  NAICS 
codes,  the  owner  or  operator  of  such  a 
facility  might  assume  that  she  is  no 
longer  subject  to  TRI  requirements.  The 
proposed  regulatory  text  would  ensure 
that  the  owner  or  operator  would 
understand  that  she  must  continue  to 
report  regardless  of  whether  or  not  she 
agrees  with  EPA's  determination  on  the 
NAICS  code  that  most  appropriately 
corresponds  to  her  facility's  SIC  code.  In 
sum,  facilities  that  are  currently 
reporting  to  TRI  because  they  are 
classified  in  SIC  codes  that  are  currently 
subject  to  TRI  reporting  requirements 
would  continue  to  report  under  this 
proposed  rule  if  they  satisfy  the 
applicable  reporting  criteria. 

EPA  is  proposing  that  owners  or 
operators  of  covered  facilities  report  bot 
SIC  codes  and  NAICS  codes  during  the 
first  full  reporting  period  after  the 
effective  date  of  the  final  rule.  Reporting 
both  SIC  and  NAICS  codes  for  the  first 
full  reporting  period  is  necessary  to 
facilitate  continued  time-series  analysis 
of  the  TRI  data.  Each  year,  TRI  data  are 
compiled,  analyzed  and  presented  to  the 
public  in  a  report  called  the  Toxics 
Release  Inventory  Public  Data  Release. 
A  substantial  part  of  the  report  is 
devoted  to  an  analysis  of  the  data  by 
industry  group  for  the  current  year  and 
over  time.  Industry-specific  and 
chemical-specific  on-  and  off-site 
releases  and  other  waste  management 
data  are  analyzed  for  the  most  recent 
reporting  year,  fi-om  1988  to  the  present 
for  TRI's  original  release  and  transfer 
categories  (since  1991  for  the  other 
waste  management  data),  and  from  1998 
to  the  present  for  new  industries 
reporting  to  TRI  since  1998.  Time-series 
analyses  of  TRI  data  are  critical  for 
reviewing  trends  in  overall  releases  and 
management  of  waste  and  for  measuring 
industry  progress  in  these  areas.  For 
example,  the  2000  TRI  Public  Data 
Release  (presenting  1998  data)  includes 
a  table  that  presents  percent  change  in 
total  "TRI  on-site  and  off-site  releases  for 
each  of  the  19  manufacturing  industries, 


designated  by  their  2-digit  SIC  major 
group  code.  In  all  but  one  of  the 
manufacturing  categories,  total  on-  and 
off-site  releases  decreased  from  1988  to 
1998,  in  several  industries  by  well  over 
50%.  In  order  to  continue  to  present 
these  types  of  important  analyses  to  the 
public,  careful  tracking  of  code  changes 
during  the  SIC  to  NAICS  transition  is 
critical. 

Moreover,  a  dual  reporting 
requirement  for  the  transition  reporting 
period  will  be  useful  in  fine  tuning  the 
list  of  NAICS  industries  that 
corresponds  to  the  list  of  SIC  industries 
that  are  currently  subject  to  TRI 
requirements.  The  dual  reporting  for  the 
transition  reporting  period  will  serve  as 
an  extra  quality  assurance  measure  to 
ensure  that  with  the  transition  to 
reporting  by  NAICS  code,  no  additional 
industry  groups  are  inadvertently 
added,  and  that  all  currently  reporting 
industries  are  included.  EPA  has 
concluded  that  the  additional  burden' 
associated  with  requiring  covered 
facilities  to  report  bpth  SIC  and  NAICS 
codes  for  one  year  is  negligible.  See  the 
discussion  below  in  Unit  VI. 

F.  Why  Is  EPA  Proposing  To  Extend  the 
Exemption  in  40  CFR  372.38(e)? 

The  TRI  regulations  40  CFR  372.38(e) 
exempt  from  TRI  reporting 
requirements,  "owners  of  facilities  such 
as  industrial  parks,  all  or  part  of  which 
are  leased  to  persons  who  operate 
establishments  within  SIC  code  20 
through  39  where  the  owner  has  no 
other  business  interest  in  the  operation 
of  the  covered  facility."  The  exemption 
acknowledges  the  difficulties  in 
requiring  such  an  owner  to  report  when 
he  is  not  in  a  position  \vhich  would 
allow  him  to  determine  compliance  or 
report  the  required  information.  53  FR 
4499,  4502.  EPA  believes  it  is 
appropriate  to  extend  this  exemption  to 
ov«iers  of  facilities  that  lease  such 
facilities  to  operators  of  establishments 
within  the  SIC  codes  added  to  TRI  in 
the  Industry  Expansion  Rule,  when  such 
owners  have  no  other  business  interest 
in  the  operation  of  such  establishments. 
The  rationale  for  the  exemption  applies 
equally  to  those  owners  as  it  does  to 
owners  of  facilities  who  lease  them  to 
operators  of  establishments  in  SIC  codes 
20  through  39.  Because  the  proposed 
amendment  to  40  CFR  372.38(e)  extends 
the  exemption  to  other  industries,  there 
is  no  cost  to  industry  associated  with  it. 

G.  What  Are  the  Issues  on  Which  EPA 
Is  Interested  in  Receiving  Comments? 

EPA  is  particularly  interested  in 
receiving  comments  on  the  following 
issues: 


(i)  The  proposed  list  of  NAICS 
industries  that  correspond  to  the  SIC 
industries  that  are  subject  to  TRI 
requirements. 

(ii)  Whether  the  dual  reporting 
requirement  (reporting  of  both  SIC  and 
NAICS  codes)  should  be  included  for 
the  first  reporting  p^eriod  after  the 
effective  date  of  the  final  rule,  and 
whether  the  requirement  should  be 
extended  into  subsequent  reporting 
years. 

(iii)  The  estimated  biu-den  of  the  new 
reporting  requirements. 

(iv)  Alternatives  for  the  regulatory  text 
that  would  accomplish  the  objectives 
specified  in  this  proposal. 

VI.  What  Additional  Reporting  Burden 
Is  Associated  With  This  Action? 

EPA  has  evaluated'the  potential 
burden  and  cost  of  using  NAICS  for  TRI 
reporting  as  described  in  this  proposal. 
EPA  expects  that  the  burden  associated 
with  this  change  for  affected  facilities 
would  be  negligible.  OMB  adopted 
NAICS  as  the  United  States'  industry 
classification  system  in  1997,  and 
facilities  are  or  should  be  already 
familiar  with  their  NAICS  codes  fi-om 
other  administrative  and  regulatory 
reporting  requirements  of  EPA  and  other 
governmental  entities.  EPA  does  not 
expect  or  intend  that  this  proposed  rule 
would  affect  the  universe  of  facilities 
that  are  currently  required  to  report  to 
TRI.  EPA  would  simply  be  assigning 
NAICS  industry  codes  to  those  SIC 
industries  which  are  already  subject  to 
section  313  reporting  requirements,  and 
requiring  covered  facilities  in  those 
industries  to  report  under  the  NAICS 
code  tha  corresponds  to  the  covered  SIC 
code.  Only  those  facilities  that  meet  the 
SIC  code  requirements  in  40  CFR 
372.22(b)  would  continue  to  report 
releases  and  other  waste  management 
quantities  of  toxic  chemicals  to  the  TRI. 

VD.  What  Are  the  References  Cited  in 
This  Proposed  Rule? 

1.  Executive  Office  of  the  President, 
Office  of  Management  and  Budget, 
North  American  Industry  Classification 
System.  United.States.  1997  (NTIS 
PB98-127293). 

2.  Executive  Office  of  the  President, 
Office  of  Management  and  Budget, 
Standard  Industrial  Classification 
Manual,  1987  (NTIS  PB87-100012). 

1.  1997  NAICS  United  States 
Structiu^,  Including  Relationship  to 
1987  U.S.  SIC,  Table  1—1997  NAICS 
United  States  Matched  to  1987  U.S.  SIC, 
Table  2—1987  U.S.  SIC  Matched  to 
1997  NAICS  United  States,  [http:// 
www.census.gov/epcd/www/ 
naicstab.htm). 
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2.  U.S.  Census  Bureau  letter  from 
Mark  E.  Wallace  to  Maria  J.  Doa,  U.S. 
EPA. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866.  (58  FR 
51.735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annlial  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obHgations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  EPA  has  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.-3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  collections  of 
information,  after  initial  display  in  the 
Federal  Register  and  in  addition  to  its 
display  on  any  related  collection 
instrument,  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 

The  Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 
information  collection  requirements 
contained  in  the  existing  regulations  at 
40  CFR  part  372  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  the 
Information  Collection  Requests  (ICRs) 
OMB  control  numbers  2070-0093  (EPA 
ICR  No.  1363.11)  for  Form  R  and  2070- 
0143  (EPA  ICR  No.  1704.05)  for  Form  A. 


Copies  of  the  ICR  documents  may  be 
obtained  from  Susan  Auby,  by  mail  at 
the  Office  of  Environmental 
Information,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822T);  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460,  by 
email  at  auby.susan@epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  from  the  Internet  at 
http://www.epa.gov/icr.  Include  the  EPA 
ICR  and  OMB  numbers  in  any  . 
correspondence. 

This  proposed  rule  would  not  impose 
any  new  information  collection  burden 
on  affected  facilities.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  Collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  Facilities  that 
would  be  affected  by  the  proposed  rule 
already  report  their  industrial 
classification  codes  on  the  approved 
reporting  forms  using  SIC  codes. 
Moreover,  as  noted  above,  OMB  adopted 
NAICS  over  five  years  ago,  so  affected 
facilities  are  or  should  already  be 
familiar  with  their  NAICS  codes  from 
administrative  and  regulatory  reporting 
requirements  of  EPA  and  other 
governmental  entities  that  have  already 
converted  to  NAICS  reporting. 

Although  EPA  does  not  beneve  that 
the  reporting  requirements  associated 
with  this  proposed  rule  would  impose 
any  new  information  collection  burden. 
Form  R  and  Form  A  will  have  to  be 
amended  to  account  for  the  reporting  of 
both  SIC  and  NAICS  codes  for  the  first 
full  reporting  year  after  the  effective 
date  of  the  final  rule.  They  will  also 
have  to  be  amended  to  account  for  the 
reporting  of  NAICS  codes  after  that  first 
full  reporting  year.  EPA  will  work  with 
OMB  to  make  the  necessary  changes  to 
the  TRl  reporting  forms. 

C.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 


and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  smy  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  business  that 
is  classified  as  a  "small  business"  by  the 
Small  Business  Administration  at  13 
CFR  121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  consideration  of  the  potential 
economic  impacts  of  this  proposed  rule 
on  small  entities,  it  has  been  determined 
that  this  action  will  "not  have  a 
significant  economic  impact  on  an 
substantial  number  of  small  entities. 

The  change  proposed  by  this 
rulemaking  is  to  require  affected 
facilities  to  report  their  NAICS  rather 
than  their  SIC  code,  except  for  the  first 
year  of  implementation  when  both  the 
SIC  and  the  NAICS  codes  will  be 
reported.  In  the  first  year,  the  additional 
burden  of  reporting  both  SIC  and  NAICS 
codes  is  negligible  considering  that  the 
SIC  code  is  readily  available  from 
previous  reporting  forms  submitted  by 
the  facility  and  that  facilities  are  already 
using  the  NAICS  code  in  other 
government  data  collection  exercises.  In 
subsequent  years,  the  net  burden  on 
small  entities  should  be  zero  as  the 
NAICS  code  replaces  the  SIC  code  on 
the  reporting  forms.  We  welcome 
comments  on  issues  related  to  potential 
impacts  of  the  proposed  rule  on  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
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of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  biu-densome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
govenmients,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  foraiotifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditxu"es  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  As  discussed  in  Section  VI 
above,  EPA  believes  that  affected 
facilities  already  are  or  should  be 
familiar  with  their  NAICS  codes  from 
other  activities,  including  reporting  to 
other  governmental  authorities. 
Provision  of  the  NAICS  code  in  addition 
to,  or  in  lieu  of,  the  SIC  code  is  expected 
to  impose  negligible  incremental  burden 
on  affected  facilities.  Thus,  today's  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

E.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 


substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  action 
merely  adopts,  for  TRI  reporting 
purposes,  the  NAICS  industry 
classification  system  that  has  replaced 
the  SIC  system  previously  used  for 
collecting  statistical  data  and  for  other 
administrative  and  regidatory  purposes. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  aind  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  With 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meemingful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  This  action 
merely  adopts,  for  TRI  reporting 
purposes,  the  NAICS  industry 
classification  system  that  has  replaced 
the  SIC  system  previously  used  for 
collecting  statistical  data  and  for  other 
administrative  and  regulatory  purposes. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
conununications  between  EPA  and 
Indian  Tribal  Governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

G.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 


H.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Ageney  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  (15  U.S.C.  272 
note),  directs  EPA  to  used  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  etc.) 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies. 
The  NTTAA  directs  EPA  to  provide    '-  ^-^ 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

EPA  recognizes  that  NAICS,  like  SIC, 
is  a  standard  that  was  developed  by 
OMB  primarily  as  a  means  to  collect 
and  organize  industrial  statistics  for  the 
federal  government.  However,  EPA  has 
not  identified  an  alternative  voluntary 
consensus  standard  for  defining 
industry  classifications.  Even  if  one 
exists,  EPA  believes  it  would  be 
impractical  to  use  such  a  standard  for 
reporting  purposes  under  section  313  of 
EPCRA  and  section  6607  of  the  PPA. 
One  of  the  reasons  for  switching  from 
SIC  to  NAICS  is  to  maintain  consistency 
within  EPA  and  among  other 
government  agencies  in  the  way  that 
industry-specific  data  is  collected, 
organized  and  made  available  to  the 
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public  in  various  databases  and 
publications.  Moreover,  although 
NAICS  is  based  on  a  different  organizing 
principle  than  SIC,  the  two  - 

classification  systems  share  many 
similarities.  Industry  has  had  several 
decades  to  become  familiar  with  SIC  so 
the  transition  to  NAICS  as  opposed  to 
an  alternative  industry  classification 
system  should  be  more  efficient  and  less 
burdensome.  Therefore,  EPA  believes  it 
is  appropriate  to  use  NAICS  codes  for 
purposes  of  section  313  reporting; 

List  of  Subjects  in  40  CFR  Fart  372 

Environmental  protection, 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements,  Toxic 
chemicals. 

Dated:  March  6,  2003. 
Christine  Todd  Whitman. 
Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  372  be  amended  as  follows: 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1 1023  and  11048. 

2.  Amend  §  372.3  by  adding  the 
definition  for  previously  classified  in 
alphabetical  order  to  read  as  follows: 

§372.a    Definitions. 

***** 

Previously  classified  means  to  have 
been  properly  classified,  according  to 
§  372.22(b)  under  a  given  Standard 


Industrial  Classification  (SIC)  code,  as 
identified  in  the  Standard  Industrial 
Classification  Manual,  1987,  Executive 
Office  of  the  President,  Office  of 
Management  and  Budget. 
***** 

3.  Amend  §  372.22,  by  revising 
paragraph  (b)  introductory  text  and 
paragraphs  (b)(1).  (b)(2),  (b){3)(i)  and 
{b)(3)(ii)  to  read  as  follows: 

§  372.22    Covered  facilities  for  toxic 
chemical  release  reporting. 

***** 

(b)  The  facility  is  in  a  Standard 
Industrial  Classification  (SIC)  (as  in 
effect  on  January  1, 1987)  major  group 
or  industry  code  Usted  in  §  372.239a). 
(for  which  the  corresponding  North 
American  Industry  Classification 
System  (NAICS)  (as  in  effect  on  January 
1,  1997)  subsector  and  industry  codes 
are  listed  in  §  372.23(b)  and  37'2. 23(c)) 
by  virtue  of  the  fact  that  it  meets  one  of 
the  following  criteria: 

(1)  The  facility  is  an  establishment 
with  a  primary  SIC  major  group  or 
industry  code  listed  in  §  372.23(a).  or  a 
primary  NAICS  subsector  or  industry 
code  listed  in  §  372.23(b)  or  372.23(c). 

(2)  The  facility  is  a  multi- 
establishment  complex  where  all 
establishments  have  primary  SIC  major 
group  or  industry  codes  listed  in 

§  372.23(a),  or  primary  NAICS  subjector 
or  industry  codes  listed  in  §  372.23(b)  or 
372.23(c). 

(3)*    *   * 

(i)  The  sum  of  the  value  of  services 
provided  and/or  products  shipped  and/ 


or  produced  from  those  establishments 
that  have  primary  SIC  major  group  or 
industry  codes  Usted  in  §  372.23(a).  or 
primary  NAICS  subjector  or  industry 
codes  listed  in  §  372.23(b)  or  372.23(c) 
is  greater  than  50  percent  of  the  total 
value  of  all  services  provided  and/or 
products  shipped  from  and/or  produced 
by  all  establishments  at  the  facility. 

(ii)  One  establishment  having  a 
primary  SIC  major  group  or  industry 
code  listed  in  §  372.23(a).  or  a  primary 
NAICS  subsector  or  industry  codes 
listed  in  §  372.23(b)  or  372.23(b) 
contributes  more  in  terms  of  value  of 
services  provided  and/or  products . 
shipped  from  and/or  produced  at  the 
facility  than  any  other  establishment 
within  that  facilities. 
***** 

3.  Add  a  new  §  372.23  to  Subpart  £ 
to  read  as  follows: 

§  372.23    SIC  and  NAICS  codes  to  which 
this  Part  applies. 

The  requirements  of  this  part  supply 
to  facilities  in  the  following  SIC  and 
NAICS  codes.  This  section  contains 
three  listings.  Paragraph  (a)  of  this 
section  lists  the  SIC  code  to  which  this 
part  applies.  Paragraph  (b)  of  this 
section  list  the  NAICS  codes  that 
correspond  to  SIC  codes  20  through  39 
to  which  this  part  applies.  Paragraph  (c) 
of  this  section  lists  the  NAICS  codes 
that  correspond  to  SIC  codes  other  than 
SIC  codes  20  through  39  to  which  this 
part  applies. 

(a)  SIC  codes. 


Major 
group  or  industry  code 


10 

12 

20  through  39 
4911.  4931,4939 
4953 r 

5169 
5171 
7389 


Exceptions  and/or  limitations 


Except  1011,  1081,  and  1094. 

Except  1241  4 

Limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  power  for  distribution. 
Limited  to  facilities  regulated  under  the  Resources  Conservation  and  Recovery  Act,  42  U.S.C.  6921 ,  et 
seq.  , 

Limited  to  facilities  primarily  engaged  in  solvent  recovery  services  on  a  contract  or  tee  basis. 


(b)  NAICS  codes  that  correspond  to 
SIC  codes  20  through  39 


Subsector 
code  or  IrKlustry  code 


311 


Exceptions  and/or  limitations 


Except  311119— Exception  is  limited  to  facilities  primarily  engaged  in  Custom  Grain  Grinding  for  Animal 
Feed  (previously  classified  under  SIC  0723,  Crop  Preparation  Services  for  Maritet.  Except  Cotton 
Ginning); 

Except  311330— Exeception  is  limited  to  facilities  primarily  engaged  in  the  retail  sale  of  candy,  nuts, 
popcorn  and  other  confections  not  for  immediate  consumption  made  on  the  premises  (previously 
classified  under  SIC  5441,  Candy,  Nut,  and  Confectionery  Stores); 

Except  311340— Exception  is  limited  to  facilities  primarily  engaged  in  the  retail  sale  of  candy,  nuts,  pop- 
corn and  other  confections  not  tor  immediate  consumption  made  on  the  premises  (previously  classi- 
fied under  SIC  5441,  Candy,  Nut,  and  Confectionery  Stores); 

Except  311811— Retail  Bakeries  (previously  classified  under  SIC  5461,  Retail  Bakeries); 
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Subsector 
code  or  industry  code 


Exceptions  and/or  limitations 


312 
313 


314 


315 


316 
321 
322 
323 


324 
325 


326 

331 
332 
333 
334 


335 

336 
337 


339 


Except  311611 — Exception  is  limited  to  facilities  primarily  engaged  in  Custom  Slaughtering  for  Individ- 
uals (previously  classified  under  SIC  0751 ,  Livestock  Services,  Except  Veterinary,  Slaughtering,  cus- 
tom; for  individuals); 

Except  311612— Exception  is  limited  to  facilities  primarily  engaged  in  the  cutting  up  and  resale  of  pur- 
chased fresh  carcasses  for  the  trade  (including  boxed  beef),  and  in  the  wholesale  distribution  of 
fresh,  cured,  and  processed  (but  not  canned)  meats  and  lard  (previously  classified  under  SIC  5147. 
Meats  and  Meat  Products); 

Except  312229 — Exception  is  limited  to  facilities  primarily  engaged  in  providing  Tobacco  Sheeting  Serv- 
ices (previously  classified  under  SIC  7389,  Business  Services,  NEC); 

Except  313311 — Exception  is  limited  to  facilities  primarily  engaged  in  converting  broadwoven  piece 
goods  and  broadwoven  textiles,  (previously  classified  under  SIC  5131,  Piece  Goods  Notions,  and 
Other  Dry  Goods,  broadwoven  and  non-broadwoven  piece  good  converters),  and  facilities  primanly 
engaged  in  sponging  fabric  for  tailors  and  dressmakers  (previously  classified  under  SIC  7389.  Busi- 
ness Services,  NEC  (Sponging  fabric  for  tailors  and  dressmakers)); 

Except  313312— Exception  is  limited  to  facilities  primarily  engaged  in  converting  narrow  woven  Textiles, 
and  narrow  woven  piece  goods,  (previously  classified  under  SIC  5131,  Piece  Goods  Notions,  and 
Other  Dry  Goods,  converters,  except  broadwoven  fabric); 

Except  314121 — Exception  is  limited  to  facilities  primarily  engaged  in  making  Custom  drapery  for  retail 
sale  (previously  classified  under  SIC  5714,  Drapery,  Curtain,  and  Upholstery  Stores); 

Except  314129 — Exception  is  limited  to  facilities  primarily  engaged  in  making  Custom  slipcovers  for  re- 
tail sale  (previously  classified  under  SIC  5714,  Drapery,  Curtain,  and  Upholstery  Stores); 

Except  314999 — Exception  is  limited  to  facilities  primarily  engaged  in  Binding  carpets  and  rugs  for  the 
trade.  Carpet  cutting  and  binding,  and  Embroidering  on  textile  products  (except  apparel)  for  the  trade 
(previously  classified  under  SIC  7389,  Business  Services  Not  Elsewhere  Classified.  Embroidenng  of 
advertising  on  shirts  and  Rug  binding  for  the  trade); 

Except  315222 — Exception  is  limited  to  custom  tailors  primarily  engaged  in  making  and  selling  men's 
and  boys'  suits;  cut  and  sewn  from  purchased  fabric  (previously  classified  under  SIC  5699.  Miscella- 
"neous  Apparel  and  Accessory  Stores  (custom  tailors)); 

Except  315223 — Exception  is  limited  to  custom  tailors  primarily  engaged  in  making  and  selling  mens 
and  tx)ys'  dress  shirts,  cut  and  sewn  from  purchased  fabric  (previously  classified  under  SIC  5699. 
Miscellaneous  Apparel  and  Accessory  Stores  (custom  tailors)); 

Except  315233— Exception  is  limited  to  custom  tailors  primarily  engaged  in  making  and  selling  bridal 
dresses  or  gowns,  or  women's,  misses'  and  giris'  dresses  cut  and  sewn  from  purchased  fabric  (ex- 
cept apparel  contractors)(dressmakers)  (previously  classified  under  SIC  Code  5699,  Miscellaneous 
Apparel  and  Accessory  Stores); 


Except  323114 — Exception  is  limited  to  facilities  primarily  engaged  in  reproducing  text,  drawings,  plans, 
maps,  or  other  copy,  by  blueprinting,  photocopying,  mimeographing,  or  other  methods  of  duplication 
other  than  printing  or  microfilming  (i.e.,  instant  printing)  (previously  classified  under  SIC  7334, 
Photocopying  and  Duplicating  Services,  (instant  printing)); 

Except  325998— Exception  is  limited  to  facilities  primarily  engaged  in  Aerosol  can  filling  on  a  job  order 
or  contract  basis  (previously  classified  under  SIC  7389,  Business  Services,  NEC  (aerosol  pack- 
aging)); 

Except  326212— Tire  Retreading,  (previously  classified  under  SIC  7534,  Tire  Retreading  and  Repair 
Shops  (rebuilding));  ^ 


Except  334611— Software  Reproducing  (previously  classified  under  SIC  7372,  Prepackaged  Software, 

(reproduction  of  software)); 
Except  334612 — Exception  is  limited  to  facilities  primarily  engaged  in  mass  reproducing  prerecorded 

Video  cassettes,  and  mass  reproducing  Video  tape  or  disk  (previously  classified  under  SIC  7819. 

Services  Allied  to  Motion  Picture  Production  (reproduction  of  Video)); 
Except  335312 — Exception  is  limited  to  facilities  primarily  engaged  in  amiature  rewinding  on  a  factory 

basis  (previously  classified  under  SIC  7694  (Amiature  Rewinding  Shops  (remanufacturing)); 

Except  337110 — Exception  is  limited  to  facilities  primarily  engaged  in  the  retail  sale  of  household  fur- 
niture and  that  manufacture  custom  wood  kitchen  cabinets  and  counter  tops  (previously  classified 
under  SIC  5712,  Fumiture  Stores  (custom  wood  cabinets)); 

Except  337121— Exception  is  limited  to  facilities  primarily  engaged  in  the  retail  sale  of  household  fur- 
niture and  that  manufacture  custom  made  upholstered  household  furniture  (previously  <:lassified 
under  SIC  5712,  Fumiture  Stores  (upholstered,  custom  made  furniture)); 

Except  337122— Exception  is  limited  to  facilities  primarily  engaged  in  the  retail  sale  of  househokJ  fur- 
niture and  that  manufacture  nonupholstered,  household  type,  custom  wood  fumiture  (previously  clas- 
sified under  SIC  5712,  Fumiture  Stores  (custom  made  wood  nonupholstered  household  fumiture  ex- 
cept cattlnets)); 

Except  339115 — Exception  is  limited  to  lens  grinding  facilities  that  are  primarily  engaged  in  ttie  retail 
sale  of  eyeglasses  and  contact  lenses  to  prescription  for  individuals  (previously  classified  under  SIC 
5995,  OpticalGoods  Stores  (optical  laboratories  grinding  of  lenses  to  prescription)); 

Except  339116— Dental  Laboratories  (previously  classified  under  SIC  8072,  Dental  Laboratories): 
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Subsector 
code  or  industry  code 


111998 

211112 

212111 
212112 
212113 
212324 

212325 

212393 

212399 

488390 


511110 
511120 
511130 
511140 


Exceptions  and/or  limitations 


511191 
511199 
512220 
512230 

541710 
811490 


Limited  to  facilities  primarily  engaged  in  reducing  maple  sap  to  maple  syrup  (previously  classified  under 

SIC  2099.  Food  Preparations.  NEC.  Reducing  Maple  Sap  to  Maple  Syrup); 
Limited  to  facilities  ttiat  recover  sulfur  from  natural  gas  (previously  classified  under  SIC  2819,  Industrial 

Inorganic  Chemicals,  NEC  (recovering  sulfur  from  natural  gas)); 


Limited  to  facilities  operating  without  a  mine  or  quarry  and  that  are  primarily  engaged  in  beneficiating 
kaolin  and  clay  (previously  classified  under  SIC  3295,  Minerals  and  Earths,  Ground  or  Othenwise 
Treated  (grinding,  washing,  separating,  etc.  of  minerals  in  SIC  1455)); 

Limited  to  facilities  operating  without  a  mine  or  quarry  and  that  are  primarily  engaged  in  tieneficiating 
clay  and  ceramic  and  refractory  minerals  (previously  classified  under  SIC  3295,  Minerals  and  Earths, 
Ground  or  Otherwise  Treated  (grinding,  washing,- separating,  etc.  of  minerals  in  SIC  1459)); 

Limited  to  facilities  operating  without  a  mine  or  quarry  and  that  are  primarily  engaged  in  beneficiating 
chemical  or  fertilizer  mineral  raw  materials  (previously  classified  under  SIC  3295,  Minerals  and 
Earths,  Ground  or  Othenwise  Treated  (grinding,  washing,  separating,  etc.  of  minerals  in  SIC  1479)); 

Limited  to  facilities  operating  without  a  mine  or  quarry  and  that  are  primarily  engaged  in  beneficiating 
nonmetallic  minerals  (previously  classified  under  SIC  3295,  Minerals  and  Earths,  Ground  or  Other- 
wise Treated  (grinding,  washing,  separating,  etc.  of  minerals  in  SIC  1499)); 

Limited  to  facilities  that  are  primarily  engaged  in  providing  routine  repair  and  maintenance  of  ships  and 
boats  from  floating  drydocks  (previously  classified  under  SIC  3731 ,  Shipbuilding  and  Repairing  (float- 
ing drydocks  not  associated  with  a  shipyard)); 


Except  facilities  that  are  primarily  engaged  in  fumishing  services  for  direct  mail  advertising  including 
Address  list  compilers.  Address  list  publishers,  Address  list  publishers  and  printing  combined,  Ad- 
dress list  publishing,  Business  directory  publishers.  Catalog  of  collections  publishers.  Catalog  of  col- 
lections publishers  and  printing  combined.  Mailing  list  compilers.  Directory  compilers,  and  Mailing  list 
compiling  services  (previously  classified  under  SIC  7331 ,  Direct  Mail  Advertising  Services  (mailing  list 
compilers)); 


Except  facilities  primarily  engaged  in  Music  copyright  authorizing  use,  Music  copyright  buying  and  li- 
censing, and  Music  publishers  wori<ing  on  their  own  account  (previously  classified  under  SIC  8999, 
Services,  NEC  (music  publishing)); 

Limited  to  facilities  that  are  primarily  engaged  in  Guided  missile  and  space  vehkile  engine  research  and 
development  (previously  classified  under  SIC  3764,  Guided  Missile  and  Space  Vehicle  Propulsion 
Units  and  Propulsion  Unit  Parts),  and  in  Guided  missile  and  space  vehicle  parts  (except  engines)  re- 
search and  development  (previously  classified  under  SIC  3769,  Guided  Missile  and  Space  Vehicle 
Parts  and  Auxiliary  Equipment,  Not  Elsewhere  Classified); 

Limled  to  facilities  that  are  primarily  engaged  in  repairing  and  servKing  pleasure  and  sail  boats  without 
retailing  new  boats  (previously  classified  under  SIC  3732.  Boat  Building  and  Repairing  (pleasure  t)oat 
building); 


(c)  NAICS  codes  that  correspond  to 
SIC  codes  other  than  SIC  codes  20 
through  39. 


Sut>sector  or  industry  code 


212111 
212112 
212113 
212221 
212222 
212231 
212234 
212299 
221 1 1 1 

221112 

221113 

221119 

221121 


Exceptions  and/or  limitations 


Limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  power  for  distribution  in 

commerce. 
Limited  to  facilities  thai  combust  coal  an<Vof  oil  for  the  purpose  of  generating  power  for  distribution  in 

commerce. 
Limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  power  for  distribution  in 

commerce. 
Limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  power  for  distribution  In 

commerce. 
Limited  to  facillfies  that  combust  coal  and/or  oil  for  the  purpose  of  generating  power  for  distribution  in 

commerce. 
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Subsector  or  industry  code 

Exceptions  and/or  limitations 

221 122 

Limited  to  facilities  that  combust  coal  and/or  oil  for  the  purpose  of  generating  power  for  distribution  in 

422690 
422710 
5621 12 .'. 

commerce. 
Limited  to  facilities  primarily  engaged  in  solvent  recovery  services  on  a  contract  or  fee  t)asis  (previously 

56221 1  , 

classified  under  SIC  7389,  Business  Services,  NEC); 
Limited  to  facilities  regulated  under  the  Resource  Conservation  and  Recovery  Act,  subtitle  C,  42  U.S.C. 

562212 

562213.....^ 

562219 

562920  

6921  etseq. 
Limited  to  facilities  regulated  under  the  Resource  Conservation  and  Recovery  Act,  subtitle  C.  42  U.S.C. 

6921  etseq. 
Limited  to  facilities  regulated  under  the  Resource  Conservation  and  Recovery  Act,  subtitle  C,  42  U.S.C. 

6921  etseq. 
Limited  to  facilities  regulated  under  the  Resource  Conservation  and  Recovery  Act,  subtitle  C,  42  U.S.C. 

6921  etseq. 
Limited  to  facilities  regulated  under  the  Resource  Conservation  and  Recovery  Act,  subtitle  C,  42  U.S.C 

6921  etseq. 

4.  Amend  §  372.38  by  reyising 
paragraphs  (e),  (g),  and  (h)  to  read  as 
follows: 

§372.38    Exemptions. 


(e)  Certain  owners  of  leased  property. 
The  owner  of  a  covered  facility  is  not 
subject  to  reporting  under  §  372.30  if 
such  owner's  only  interest  in  the  facility 
is  ownership  of  the  real  estate  upon 
which  the  facility  is  operated.  This 
exemption  applies  to  owners  of  facilities 
such  as  industrial  parks,  all  or  part  of 
which  are  leased  to  persons  who  operate 
establishments  in  any  SIC  code  or 
NAICS  code  in  §  372.23  that  is  subject 
to  the  requirement  of  this  part,  where 
the  owner  has  no  other  business  interest 
in  the  operation  of  the  covered  facility. 
***** 

(g)  Coal  extraction  activities.  If  a  toxic 
chemical  is  manufactured,  processed,  or 
otherwise  used  in  extraction  by  facilities 
in  SIC  code  12,  or  in  NAICS  codes 
212111,  212112  or  212113,  a  person  is 
not  required  to  consider  the  quantity  of 
the  toxic  chemical  so  manufactured, 
processed,  or  otherwise  used  when 
determining  whether  an  applicable 
threshold  has  been  met  under  §  372.25, 
§  372.27,  or  §  372.28,  or  determining  the 
amounts  to  be  reported  under  §  372.30. 

(h)  Metal  mining  overburden.  If  a 
toxic  chemical  that  is  a  constituent  of 
overburden  is  processed  or  otherwise 
used  by  facilities  in  SIC  code  10,  or  in 
NAICS  codes  212221,  212222,  212231, 
212234  or  212299,  a  person  is  not 
required  to  consider  the  quantity  of  the 
toxic  chemical  so  processed;  or 
otherwise  used  when  determining 
whether  an  applicable  threshold  has 
been  met  under  §  372.25,  §  372.27,  or 
§  372.28,  or  determining  the  amounts  to 
be  reported  under  §  372.30. 

5.  Amend  §372.45  by  revising         ■;  -> 
paragraph  (a)(1)  to  read  as  follows: 


§  372.45    Notification  about  toxic 
chemicals. 

(a)  *   *   * 

(1)  Is  in  SIC  codes  20  through  39  or 
a  NAICS  code  that  corresponds  to  SIC 
codes  20  through  39  as  set  forth  in 
§  372.22(b). 

***** 

6.  Amend  §  372.85  by  revising 
paragraph  (b)(5)  to  read  as  follows: 

§  372.85    Toxic  chemical  release  reporting 
form  and  instructions. 


(b)  *   *   * 

(5)  The  four-digit  SIC  code(s)  and  the 
six-digit  NAICS  code(s)  for  the  facility 
or  establishments  in  the  facility  through 
the  reporting  period  ending  July  1,  2004. 
After  the  reporting  period  ending  July  1 , 
2004,  the  six-digit  NAICS  code(s)  for  the 
facility  or  establishments  in  the  facility. 
***** 

7.  Amend  §  372.95  by  revising 
paragraph  (b){10)  to  read  as  follows: 

§372.95    Alternate  threshold  certification 
and  instructions. 


(b)  *   *   * 

(ID)  The  four  digit-SIC  code(s)  and  the 
six-digit  NAICS  code{s)  for  the  facility 
or  establishments  in  the  facility  through 
the  reporting  period  ending  July  1,  2004. 
After  the  reporting  period  ending  July  1 , 
2004,  the  six-digit  NAICS  code{s)  for  the 
facility  or  establishments  in  the  facility. 
***** 

[FR  Doc.  03-6582  Filed  3-20-4)3;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

(Docket  No.:  NHTSA-2003-14372] 

RIN  2127-AJ01 

insurer  Reporting  Requirements;  List 
of  Insurers  Required  To  File  Reports 

AGEhtCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT), 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
revise  Appendices  A,  B,  and  C  of  49 
CFR  part  544,  insurer  reporting 
requirements.  The  appendices  list  those 
passenger  motor  vehicle  insurers  that 
are  required  to  file  reports  on  their 
motor  vehicle  theft  loss  experiences.  An 
insurer  included  in  any  of  these 
appendices  would  be  required  to  file 
three  copies  of  its  report  for  the  2000 
calendar  year  before  October  25.  2003. 
If  the  passenger  motor  vehicle  insurers 
remain  listed,  they  must  submit  reports 
by  each  subsequent  October  25. 
DATES:  Comments  must  be  submitted  • 
not  later  than  May  20,  2003.  Insurers 
listed  in  the  appendices  are  required  to 
submit  reports  on  or  before  October  25, 
2003. 

ADDRESSES:  Comments  on  this  proposed 
rule  must  refer  to  the  docket  number 
referenced  in  the  heading  of  this  notice. 
Submit  your  comments  in  writing  to: 
Docket  Section,  NHTSA,  Room  5109, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  You  may  also  submit  written 
comments  to  the  docket  on  a  computer 
diskette.  Comments  may  also  be 
submitted  to  the  docket  electronically 
by  logging  onto  the  Dockets 
Management  System  Web  site  at  http:/ 
/ dms.dot.gov.  You  may  visit  the  Docket 
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from  10  a.m.  to  5  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carlita  R.  Ballard,  Office  of  Planning 
and  Consumer  Standards,  NHTSA,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  by  electronic  mail 
cballard@nhtsa.dot.gov.  Ms.  Ballard's 
telephone  number  is  (202)  366-0846. 
Her  fax  number  is  (202)  493-2290. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  49  U.S.C.  33112.  Insurer 
reports  and  information,  NHTSA 
requires  certain  passenger  motor  vehicle 
insurers  to  file  an  annual  report  with  the 
agency.  Each  insurer's  report  includes 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurer  to  establish  premiums  for 
comprehensive  coverage,  the  actions 
taken  by  the  insurer  to  reduce  such 
premiums,  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  regulation,  49  CFR  part 
544,  the  following  insurers  are  subject  to 
the  reporting  requirements: 

(1)  Issuers  of  motor  vehicle  insurance 
policies  whose  total  premiums  account 
for  1  percent  or  more  of  the  total 
premiums  of  motor  vehicle  insurance 
issued  within  the  United  States; 

(2)  Issuers  of  motor  vehicle  insurance 
policies  whose  premiums  account  for  10 
percent  or  more  of  total  premiums 
written  within  any  one  state;  and 

(3)  Rental  and  leasing  companies  with 
a  fleet  of  20  or  more  vehicles  not 
covered  by  theft  insurance  policies 
issued  by  insurers  of  motor  vehicles, 
other  than  any  governmental  entity. 

Pursuant  to  its  statutory  exemption 
authority,  the  agency  exempted  certain 
passenger  motor  vehicle  insurers  from 
the  reporting  requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(f)(2)  provides  that  the 
agency  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  NHTSA 
finds  that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  in  the 
reports,  either  nationally  or  on  a  state- 
by-state  basis.  The  term  "small  insurer" 
is  defined,  in  section  33112(f)(1)(A)  and 
(B),  as  an  insurer  whose  premiums  for 
motor  vehicle  insurance  issued  directly 
or  through  an  affiliate,  including 
pooling  arrangements  established  under 
state  law  or  regulation  for  the  issuance 
of  motor  vehicle  insurance,  account  for 
less  than  1  percent  of  the  total 
premiums  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 


also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  insurer,"  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insurance  issued  in 
a  particular  state,  the  insurer  must 
report  about  its  operations  in  that  state. 

In  the  final  rule  establishing  the 
insurer  reports  requirement  (52  FR  59; 
January  2,  1987),  49  CFR  part  544, 
NHTSA  exercised  its  exemption 
authority  by  listing  in  Appendix  A  each 
insurer  that  must  report  because  it  had 
at  least  1  percent  of  the  motor  vehicle 
insurance  premiums  nationally.  Listing 
the  insurers  subject  to  reporting,  instead 
of  each  insurer  exempted  from  reporting 
because  it  had  less  than  1  percent  of  the 
premiums  nationally,  is 
administratively  simpler  since  the 
former  group  is  much  smaller  than  the 
latter.  In  Appendix  B,  NHTSA  lists 
those  insurers  required  to  report  for 
particular  states  because  each  insurer 
had  a  10  percent  or  greater  market  share 
of  motor  vehicle  premiums  in  those 
states.  In  the  January  1987  final  rule,  the 
agency  stated  that  it  would  update 
Appendices  A  and  B  annually.  NHTSA 
updates  the  appendices  based  on  data 
voluntarily  provided  by  insurance 
companies  to  A.M.  Best,  which  A.M. 
Best  publishes  in  its  State/Lide  Report 
each  spring.  The  agency  uses  the  data  to 
determine  the  insurers'  market  shares 
nationally  and  in  each  state. 

B.  Self-insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations,  NHTSA  grants 
exemptions  to  self-insurers,  i.e.,  any 
person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  used  for  rental  or 
lease  whose  vehicles  are  not  covered  by 
theft  insurance  policies  issued  by 
insurers  of  passenger  motor  vehicles,  49 
U.S.C.  33112(b)(1)  and  (f).  NHTSA  may 
exempt  a  self-insurer  from  reporting,  if 
the  agency  determines: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insider;  and 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  chapter  331. 

In  a  final  rule  published  June  22, 1990 
(55  FR  25606),  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles, 
because  it  believed  that  the  largest 
companies'  reports  sufficiently 
represent  the  theft  experience  of  rental 
and  leasing  companies.  NHTSA 
concluded  that  smaller  rental  and 
leasing  companies'  reports  do  not 
significantly  contribute  to  carrying  out 


NHTSA's  statutory  obligations  and  that 
exempting  such  companies  will  relieve 
an  uiuiecessary  burden  on  them.  As  a 
result  of  the  June  1990  final  rule,  the 
agency  added  Appendix  C  consisting  of 
an  annually  updated  list  of  the  self- 
insurers  subject  to  part  544.  Following 
the  same  approach  as  in  Appendix  A, 
NHTSA  included,  in  Appendix  C,  each 
of  the  self-insurers  subject  to  reporting 
instead  of  the  self-insurers  which  are 
exempted.  NHTSA  updates  Appendix  C 
based  primarily  on  information  from 
Automotive  Fleet  Magazine  and 
Business  Travel  News. 

C.  When  a  Listed  Insurer  Must  File  a 
Report 

Under  part  544,  as  long  as  an  insurer 
is  listed,  it  must  file  reports  on  or  before 
October  25  of  each  year.  Thus,  any 
insurer  listed  in  the  appendices  must 
file  a  report  by  October  25,  and  by  each 
succeeding  October  25,  absent  an 
amendment  removing  the  insurer's 
name  from  the  appendices. 

n.  Proposal 

1.  Insurers  of  Passenger  Motor  Vehicles 

Appendix  A  lists  insurers  that  must 
report  because  each  had  1  percent  of  the 
motor  vehicle  insurance  premiums  on  a 
national  basis.  The  list  was  last 
amended  in  a  final  rule  published  on 
July  16,  2002  (67  FR  46608).  Based  on 
the  2000  calendar  year  data  market 
shares  from  A.M.  Best,  we  propose  to 
remove  Farmers  Insurance  Group  and 
St.  Paul  Companies  from  Appendix  A 
and  to  add  Zurich/Farmers  Group  to 
Appendix  A. 

Each  of  the  19  insurers  listed  in 
Appendix  A  is  required  to  file  a  report 
before  October  25,  2003,  setting  forth 
the  information  required  by  part  544  for 
each  State  in  which  it  did  business  in 
the  2000  calendar  year.  As  long  as  these 
19  insurers  remain  listed,  they  will  be 
required  to  submit  reports  by  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

Appendix  B  lists  insurers  required  to 
report  for  particular  States  for  calendar 
year  2000,  because  each  insurer  had  a 
1 0  percent  or  greater  market  share  of  , 
motor  vehicle  premiums  in  those  States. 
Based  on  the  2000  calendar  year  data  for 
market  shares  from  A.M.  Best,  we 
propose  no  changes  to  Appendix  B. 

The  eight  insurers  listed  in  Appendix 
B  are  required  to  report  on  their 
calendar  year  2000  activities  in  every 
State  where  they  had  a  10  percent  or 
greater  market  share.  These  reports  must 
be  filed  by  October  25,  2003,  and  set 
forth  the  information  required  by  part 
544.  As  long  as  these  ei^  insiuers      ' .. 
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remain  listed,  they  would  be  required  to 
submit  reports  on  or  before  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

2.  Rental  and  Leasing  Companies 

Appendix  C  lists  rental  and  leasing 
companies  required  to  file  reports. 
Based  on  information  in  Automotive 
Fleet  Magazine  and  Business  Travel 
News  for  2000,  NHTSA  proposes  to 
remove  Ford  Rent-A-Car  System  from 
Appendix  C  and  to  add  Thrifty  Rental 
Car  System  Inc.  and  Ryder  TRS  to 
Appendix  C.  Each  of  the  18  companies 
(including  franchisees  and  licensees) 
listed  in  Appendix  C  would  be  required 
to  file  reports  for  calendar  year  2000  no 
later  than  October  25,  2003,  and  set 
forth  the  information  required  by  part 
544.  As  long  as  those  18  companies 
remain  listed,  they  would  be  required  to 
submit  reports  before  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

ni.  Regulatory  Impacts 

1 .  Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
proposed  rule  and  determined  that  the 
action  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  proposed  rule 
implements  the  agency's  policy  of 
ensuring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  from 
those  requirements.  Only  those 
companies  that  are  not  statutorily 
eligible  for  an  exemption  are  required  to 
file  reports. 

NHTSA  does  not  believe  that  this 
proposed  rule,  reflecting  current  data, 
affects  the  impacts  described  in  the  final 
regulatory  evaluation  prepared  for  the 
final  rule  establishing  part  544  (52  FR 
59;  January  2,  1987).  Accordingly,  a 
separate  regulatory  evaluation  has  not 
been  prepared  for  this  rulemaking 
action.  Using  the  Bureau  of  Labor 
Statistics  Consumer  Price  Index  for  2003 
(see  http://www.bls.gov/cpi),  the  cost 
estimates  in  the  1987  final  regulatory 
evaluation  were  adjusted  for  inflation. 
The  agency  estimates  that  the  cost  of 
compliance  is  $86,100  for  any  insurer 
added  to  Appendix  A,  $34,440  for  any 
insurer  added  to  Appendix  B,  and 
$9,936  for  any  insurer  added  to 
Appendix  C.  If  this  proposed  rule  is 
made  final,  for  Appendix  A,  the  agency 
would  remove  two  companies  and  add 
one  company;  for  Appendix  B,  the 


agency  would  propose  no  change;  and 
for  Appendix  C,  the  agency  would 
remove  one  company  and  add  two 
companies.  The  agency  estimates  that 
the  net  effect  of  this  proposal,  if  made 
final,  would  be  a  cost  decrease  to 
insurers,  as  a  group  of  approximately 
$76,164. 

Interested  persons  may  wish  to 
examine  the  1987  final  regulatory 
evaluation.  Copies  of  that  evaluation 
were  placed  in  Docket  No.  T86-01; 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA,  Docket  Section, 
Room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  or  by  calling 
(202) 366-4949. 

2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  were 
submitted  and  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  This  collection  of 
information  is  assigned  OMB  Control 
Number  2127-0547  ("Insurer  Reporting 
Requirements")  and  approved  for  use 
through  August  31,  2063,  and  the 
agency  will  seek  to  extend  the  approval 
afterwards. 

3.  Regulatory  Flexibility  Act 

The  agency  also  considered  the  effects 
of  this  rulemaking  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.).  I  certify  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rationale  for  the 
certification  is  that  none  of  the 
companies  proposed  for  Appendices  A, 
B,  or  C  are  construed  to  be  a  small  entity 
within  the  definition  of  the  RFA.  "Small 
insurer"  is  defined,  in  part  under  49 
U.S.C.  33112,  as  any  insurer  whose  • 
premiums  for  all  forms  of  motor  vehicle 
insurance  accoimt  for  less  than  1 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States,  or 
any  insurer  whose  premiums  within  any 
State,  account  for  less  than  10  percent 
of  the  total  premiums  for  all  forms  of 
motor  vehicle  insurance  issued  by 
insurers  within  the  State.  This  notice 
would  exempt  all  insurers  meeting 
those  criteria.  Any  insurer  too  large  to 
meet  those  criteria  is  not  a  small  entity. 
In  addition,  in  this  rulemaking,  the 
agency  proposes  to  exempt  all  "self 
insured  rental  and  leasing  companies" 
that  have  fleets  of  fewer  than  50,000 
vehicles.  Any  self  insured  rental  and 
leasing  company  too  large  to  meet  that 
criterion  is  not  a  small  entity. 


4.  Federalism 

This  action  has  been  analyzed 
according  to  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  his  been  determined  that  the 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  proposed  rule  and  determined 
that  it  would  not  have  a  significant 
impact  on  the  quality  of  the  huinan 
environment. 

6.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading,  at  the  begirming,  of  this 
document  to  find  this  action  in  the 
Unified  Agenda.  < 

7.  Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1 . 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requirements  in  the 
proposal  clearly  stated? 

•  Does  the  proposal  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
proposal  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  you  can  forward  them  to  me 
several  ways: 

a.  Mail:  Carlita  R.  Ballard,  Office  of     • 
Planning  and  Consumer  Standards, 
NHTSA,  400  Seventh  Street,  SW., 
Washington,  DC  20590; 

b.  E-mail:  cballard@nhtsa.dot.gov;  or 

c.  Fax:  (202)  493-2290. 
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rV.  Comments 

Submission  of  Comments 

1.  How  Can  I  Influence  NHTSA's 
Thinking  on  This  Proposed  Rule? 

In  developing  our  rules,  NHTSA  tries 
to  address  the  concerns  of  all  our 
stakeholders.  Yoiu"  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  views  on  our  proposal,  new 
data,  a  discussion  of  the  effects  of  this 
proposal  on  you,  or  other  relevant 
information.  We  welcome  your  views  on 
all  aspects  of  this  proposed  rule.  Your 
comments  will  be  most  effective  if  you 
follow  the  suggestions  below: 

•  Explain  your  views  and  reasoning 
clearly. 

•  Provide  solid  technical  and  cost 
data  to  support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  derived  the  estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Include  the  name,  date,  and  docket 
number  with  your  comments. 

2.  How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  in 
English.  To  ensure  that  your  comments 
are  correctly  filed  in  the  Docket,  please 
include  the  docket  number  of  this 
document  in  your  comments. 

Your  comments  must  not  exceed  15 
pages  long  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments 
concisely.  You  may  attach  necessary 
documents  to  your  comments.  We  have 
no  limit  on  the  attachments'  length. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on  ^ 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filling  the 
document  electronically. 

3.  How  Can  I  Be  Sure  That  My 
Comments  Were  Received? 

If  you  wish  Docket  Management  to 
notify  you,  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  mail  the  postcard. 

4.  How  Do  I  Submit  Confidential 
Business  Information? 

If  you  wish  to  submit  any  information 
under  a  confidentiality  claim,  you 
should  submit  three  copies  of  your 


complete  submissioil,  including  the 
information  you  claim  as  confidential 
business  information,  to  the  Chief 
Counsel,  Office  of  Chief  Counsel, 
NHTSA,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  In  addition,  you 
should  submit  two  copies,  from  which 
you  have  deleted  the  claimed 
confidential  business  information,  to 
Docket  Management  at  the  address 
given  above  under  ADDRESSES.  When 
you  send  a  comment  containing 
information  claimed  to  be  confidential 
business  information,  you  should 
include  a  cover  letter  addressing  the 
information  specified  in  our 
confidential  business  information 
regulation  (49  CFR  part  512). 

5.  Will  the  Agency  Consider  Late 
Comments? 

NHTSA  will  consider  all  comments 
that  Docket  Management  receives  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that.date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider,  in  developing 
a  final  rule  (assuming  that  one  is 
issued),  we  will  consider  that  comment 
as  an  informal  suggestion  for  future 
rulemaking  action. 

6.  How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Memagement  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above, 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [http://  . 
dms.dot.gov/). 

2.  On  tnat  page,  click  on  "search." 

3.  On  the  next  page  [http:// 
dms.dot.gov/search/],  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  was  "NHTSA  1998- 
1234,"  you  would  type  "1234."  After 
typing  the  docket  number,  click  on 
"search." 

4.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  The  "pdf '  versions  of  the 
documents  are  word  searchable. 

V.  Conclusion 

Based  on  the  foregoing,  we  are 
proposing  to  revise  Appendices  A,  B, 
and  C  of  49  CFR  544.  insurer  reporting 
requirements. 


List  of  Subjects  in  49  CFR  Fart  544 

Crime  insurance.  Insurance,  Insurance 
companies.  Motor  vehicles.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  544  is  proposed  to  be  amended 
as  follows: 

PART  544— [AMENDED] 

1 .  The  authority  citation  for  part  544 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  33112;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Paragraph  (a)  of  §  544.5  is  proposed 
to  be  revised  as  follows: 

§  544.5    General  requirements  for  reports. 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
before  October  25,  beginning  on  October 
25,  1986.  This  report  shall  contain  the 
information  required  by  §  544.6  of  this 
part  for  the  calendar  year  3  years 
previous  to  the  year  in  which  the  report 
is  filed  (e.g.,  the  report  due  by  October 
25,  2003,  will  contain  the  required 
information  for  the  2000  calendar  year). 
***** 

3.  Appendix  A  to  part  544  is  proposed 
to  be  revised  as  follows: 

Appendix  A — Insurers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  in  Each  State 
in  Which  They  Do  Business 

Allstate  Insurance  Group 

American  Family  Insurance  Group 

American  International  Group 

California  State  Auto  Association 

CGU  Group 

CNA  Insurance  Companies 

Erie  Insurance  Group 

Berkshire  Hathaway/GEICO  Corporation 

Group 
Great  American  P  &  C  Group 
Hartford  Insurance  Group 
Liberty  Mutual  Insurance  Companies 
Metropolitan  Life  Auto  &  Home  Group 
Nationwide  Group 
Progressive  Group 
SAFECO  Insurance  Companies 
State  Farm  Group 
Travelers/Citigroup  Company 
USAA  Group 
Zurich/Farmers  Group ' 

4.  Appendix  B  to  part  544  is  proposed 
to  be  revised  as  follows: 

Appendix  B — Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  Only  in 
Designated  States 

Alfa  Insurance  Group  (Alabama) 

Arbella  Mutual  Insurance  (Massachusetts) 

Auto  Club  (Michigan) 


'  Indicates  a  newly  listed  company  which  must 
file  a  report  beginning  with  the  report  due  October 
25.  2003. 
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Commerce  Group,  Inc.  (Massachusetts) 
Kentucky  Farm  Bureau  Group  (Kentucky) 
New  Jersey  Manufacturers  Group  (New 

Jersey) 
Southern  Farm  Bureau  Group  (Arkansas, 

Mississippi) 
Tennessee  Farmers  Companies  (Tennessee) 

5.  Appendix  C  to  part  544  is  proposed 
to  be  revised  as  follows: 

Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including 
Licensees  and  Franchisees)  Subject  to 
the  Reporting  Requirements  of  Part  544 

Alamo  Rent-A-Car,  Inc. 

ARI  (Automotive  Resources  International) 

Associates  Leasing  Inc. 

Avis,  Rent-A-Car,  Inc. 

Budget  Rent-A-Car  Corporation 

Consolidated  Service  Corporation 

Dollar  Rent-A-Car  Systems,  Inc. 

Donlen  Corporation 

Enterprise  Rent-A-Car 

GE  Capital  Fleet  Services 

Hertz  Rent-A-Car  Division  (subsidiary  of  The 

Hertz  Corporation) 
Lease  Plan  USA,  Inc. 
National  Car  Rental  System,  Inc. 
PHH  Vehicle  Management  Services 
Ryder  TRS ' 

Thrifty  Rental  Car  System  Inc.' 
U-Haul  International,  Inc.  (Subsidiary  of 

AMERCO) 
Wheels  Inc. 

Issued  on:  March  4,  2003.  ' 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-5629  Filed  3-20-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

r 

50  CFR  Part  660 
[ID.  031 103 A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;Pacific  Coast 
Groundfish  Fishery;  Renewal  of 
Exempted  Fishing  Permit 

agency:  National  Marine  Fisheries 
Service  {NMFSJ,  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Renewal  of  Exempted  Fishing 

Permits  (EFPs)  for  monitoring  incidental 

catch  of  salmon  and  groundfish  in  the 

Washington-Oregon-Califomia  (WOC) 

shore-based  Pacific  whiting  fishery. 

SUMMARY:  NMFS  announces  the  receipt 
of  an  application,  and  NMFS'  intent  to 
renew  EFPs  for  vessels  participating  in 
an  observation  program  to  monitor  the 
incidental  take  of  salmon  and 
groimdfish  in  the  shore-based 
component  of  the  Pacific  whiting 
fishery.  The  EFPs  are  necessary  to  allow 
trawl  vessels  fishing  for  Pacific  whiting 
to  delay  sorting  their  catch,  and  thus  to 
retain  prohibited  species  and  groundfish 
in  excess  of  cumulative  trip  limits  until 
the  point  of  offloading.  These  activities 
are  otherwise  prohibited  by  Federal 
regulations. 

DATES:  Conunents  must  be  received  by 
April  7,  2003.  The  EFPs  will  be  effective 
no  earlier  than  April  1,  2003,  and  would 
expire  no  later  than  May  31,  2004,  but  - 
could  be  terminated  earlier  under  terms 
and  conditions  of  the  EFPs  and  other 
applicable  laws. 
ADDRESSES;  Copies  of  the  EFP 
application  are  available  from  Becky 
Renko  Northwest  Region,  NMFS,  7600 
Sand  Point  Way  N.E.,  Bldg.  1,  Seattle, 
WA  98115-0070. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko  or  Carrie  Nordeen 
(206)526-6140. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  provisions  at  50  CFR 
600.745  which  state  that  EFPs  may  be 
used  to  authorize  fishing  activities  that 
would  otherwise  be  prohibited.  The 
information  gathered  through  these 
EFPs  may  lead  to  future  rulemakings. 

NMFS  received  an  application 
requesting  renewal  of  these  EFPs  from 
the  States  of  Washington,  Oregon,  and 
California  at  the  November  2002  Pacific 
Fishery  Management  Coimcil  (Council) 
meeting  in  San  Francisco,  CA.  An 


opportimity  for  public  testimony  was 
provided  during  the  Council  meeting. 
The  Council  recommended  that  NMFS 
issue  the  EFPs,  as  requested  by  the 
States. 

Renewal  of  these  EFPs,  to  about  40 
vessels,  would  continue  an  ongoing 
program  to  collect  information  on  the 
incidental  catch  of  salmon  and 
groundfish  in  whiting  harvests 
delivered  to  shoreside  processing 
facilities  by  domestic  trawl  vessels 
operating  off  WOC.  Because  whiting 
deteriorates  rapidly,  it  must  be  handled 
quickly  and  immediately  chilled  to 
maintain  the  quality.  As  a  result,  many 
vessels  dump  catch  directly  or  near 
directly  into  the  hold  and  are  unable  to 
effectively  sort  their  catch. 

The  issuance  of  EFPs  will  allow 
vessels  to  delay  sorting  of  groundfish 
catch  in  excess  of  cumulative  trip  limits 
and  prohibited  species  until  offloading. 
Delaying  sorting  imtil  offloading  will 
allow  state  biologists  and  industry-hired 
samplers  to  collect  incidental  catch  data 
for  total  catch  estimates  and  will  enable 
whiting  quality  to  be  maintained. 
Without  an  EFP,  groimdfish  regulations 
at  50  CFR  660.306(b)  require  vessels  to 
sort  their  prohibited  species  catch  and 
return  them  to  sea  as  soon  as  practicable 
with  minimum  injury.  To  allow  state 
biologists  and  industry-hired  samplers 
to  sample  imsorted  whiting,  it  is  also 
necessary  to  include  provisions  for 
potential  overages  of  groundfish  trip 
limits  which  are  prohibited  by 
regulations  at  50  CFR  660.306(h). 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  1«,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  03-6849  Filed  3-20-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Intergovernmental  Advisory 
Committee 

agency:  Office  of  the  Secretary,  USD  A. 
ACTION:  Notice  of  intent  to  renew 
Federal  Advisory  Committee. 

SUMMARY:  The  Department  of 
Agriculture,  in  consultation  with  the 
Department  of  the  interior,  intends  to 
renew  the  Intergovernmental  Advisory 
Committee  (lAC).  This  renewal  is  in 
response  to  the  continued  need  for  the 
lAC  to  provide  intergovernmental 
advice  on  coordinating  the 
implementation  of  the  Record  of 
Decision  of  April  13,  1994,  for 
Management  of  Habitat  for  Late- 
Successional  and  Old-Growth  Forest 
Related  Species  Within  the  Range  of  the 
Northern  Spotted  Owl.  The  lAC  also 
provides  advice  and  recommendations 
to  promote  integration  and  coordination 
of  forest  management  activities  between 
Federal  and  non-Federal  entities. 
A00f?ESSES:  Copies  of  the  April  13, 
1994,  Record  of  Decision  can  be 
obtained  electronically  at  http:// 
www.reo.gov/library/reports/ 
newsandga.pdf.  Paper  copies  can  be 
obtained  from  the  Office  of  Strategic 
Planning.  P.O.  Box  3623,  Portland,  OR 
97208. 

FOR  FURTHER  INFORMATION  CONTACT: 
Geraldine  Bower,  Planning  Specialist, 
Ecosystem  Management  Coordination 
Staff,  Forest  Service.  USDA  (202)  205- 
1022. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.),  notice  is  hereby  given 
that  the  Department  of  Agricultiu'e.  in 
consultation  with  the  Department  of  the 
Interior,  intends  to  renew  the 
Intergovernmental  Advisory  Committee 
(LAC)  to  the  Regional  Interagency 
Executive  Committee  (RIEC).  The 
purpose  of  the  RIEC  is  to  facilitate  the 


coordinated  implementation  of  the 
Record  of  Decision  (ROD)  signed  April 
13, 1994,  for  Management  of  Habitat  for 
Late-Successional  and  Old-Growth 
Forest  Related  Species  Within  the  Range 
of  the  Northern  Spotted  Owl.  The  RIEC 
consists  of  representatives  of  the 
following  Federal  agencies:  Forest 
Service,  Natural  Resources  Conservation 
Service,  Bureau  of  Indian  Affairs, 
Bureau  of  Land  Management,  National 
Marine  Fisheries  Service,  National  Park 
Service,  U.S.  Fish  and  Wildlife  Service', 
U.S.  Geological  Survey  Biological 
Resources  Division,  Environmental 
Protection  Agency,  and  U.S.  Army 
Corps  of  Engineers.  The  purpose  of  the 
lAC  is  to  advise  the  RIEC  on 
coordinating  the  implementation  of  the 
ROD.  The  lAC  will  provide  advice  and 
recommendations  to  promote 
integration  and  coordination  of  forest 
management  activities  between  Federal 
and  non-Federal  entities. 

The  lAC  is  in  the  public  interest  in 
connection  with  the  duties  and 
responsibilities  of  the  managing 
agencies  for  developing  an  ecosystem 
management  approach  that  is  consistent 
with  statutory  authority  for  land  use 
planning.  Ecosystem  management  at  the 
province  level  requires  improved 
coordination  among  governmental 
entities  responsible  for  land 
management  decisions  and  the  public 
they  serve  (provinces  are  deflned  in  the 
ROD  at  El 9). 

The  chair  of  the  lAC  will  alternate 
annually  between  representatives  of  the 
Forest  Service  and  (he  Bureau  of  Land 
Management.  The  Executive  Director, 
Regional  Ecosystem  Office,  will  serve  as 
the  Designated  Federal  Official  under 
sections  lD(e)  and  (f)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
App.).  Any  vacancies  on  the  committee 
will  be  filled  in  the  manner  in  which 
the  original  appointment  was  made. 

A  meeting  notice  will  be  published  in 
the  Federal  Register  within  15  to  45 
days  before  a  scheduled  meeting  date. 
All  meetings  are  generally  open  to  the 
public  and  may  include  a  "public 
forum"  that  may  offer  5-10  minutes  for 
participants  to  present  comments  to  the 
advisory  committee.  Alternates  may 
choose  not  to  be  active  during  this 
session  on  the  agenda.  The  chair  of  the 
given  committee  ultimately  makes  the 
decision  whether  to  offer  time  on  the 
agenda  for  the  public  to  speak  to  the 
general  body. 


Renewal  of  the  lAC  does  not  require 
amendment  of  Bureau  of  Land 
Management  or  Forest  Service  planning 
documents  because  it  does  not  affect  the 
standards  and  guidelines  or  land 
allocations.  The  Bureau  of  Land 
Management  and  Forest  Service  will 
provide  further  notice,  as  needed,  for 
additional  actions  or  adjustments  when 
implementing  interagency  coordination, 
public  involvement,  and  other  aspects 
of  the  ROD. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  to  the 
advisory  committee.  To  ensure  that  the 
recommendations  of  the  lAC  have  taken 
into  account  the  needs  of  diverse  groups 
served  by  the  Departments,  membership 
will,  to  the  pxtent  practicable,  include 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Dated:  March  12,2003. 
Clyde  Thompson. 

Associate  Assistant  Secretary  for 

Administration. 

|FR  Doc.  03-6770  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  02-092-2] 

Aventis  CropScience;  Availability  of 
Determination  of  Nonregulated  Status 
for  Cotton  Genetically  Engineered  for 
Glufosinate  Herbicide  Tolerance 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  determination  that  the  Aventis 
CropScience  cotton  designated  as 
Transformation  Event  LLCotton25, 
which  has  been  genetically  engineered 
for  tolerance  to  the  herbicide 
glufosinate,  is  no  longer  considered  a 
regulated  article  under  our  regulations 
governing  the  introduction  of  certain 
genetically  engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  Aventis 
CropScience  in  its  petition  for  a 
determination  of  nonregulated  status, 
our  analysis  of  other  scientific  data,  and 
comments  received  from  the  public  in 
response  to  a  previous  notice.  This 
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notice  also  announces  the  availability  of 
our  written  determination  and  our 
finding  of  no  significant  impact. 
EFFECTIVE  DATE:  March  10,  2003. 
ADDRESSES:  You  may  read  a  copy  of  the 
determination,  an  environmentad 
assessment  and  finding  of  no  significant 
impact,  the  petition  for  a  determination 
of  nonregulated  status  submitted  by 
Aventis  CropScience,  and  all  comments 
received  on  the  petition  and  the 
environmental  assessment  in  our^ 
reading  room.  The  reading  room  is 
located  in  room  1141,  USDA  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC.  Normal 
reading  room  hours  are  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  To  be  sure  that  someone  is 
available  to  help  you,  please  call  (202) 
690-2817  before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.gov/ppd/rad/webrepor.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  Koehler,  Biotechnology 
Regulatory  Services,  APHIS,  Suite  5B05, 
4700  River  Road  Unit  147,  Riverdale, 
MD  20737-1236;  (301)  734-4886.  To 
obtain  a  copy  of  the  determination  or 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
Kay.Peterson@aphis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  12,  2002,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
02-042-Olp)  from  Aventis  CropScience 
(Aventis)  of  Research  Triangle  Park,  NC, 
requesting  a  determination  of 
nonregulated  status  under  7  CFR  part 
340  for  cotton  (Gossypium  hirsutum  L.) 
designated  as  Transformation  Event 
LLCotton25  (LLCotton25),  which  has 
been  genetically  engineered  for 
tolerance  to  the  herbicide  glufosinate. 
The  Aventis  petition  states  that  the 
subject  cotton  should  not  be  regulated 
by  APHIS  because  it  does  not  present  a 
plant  pest  risk. 

On  December  16,  2002,  APHIS 
published  a  notice  in  the  Federal 
Register  (67  FR  77034-77035,  Docket 
No.  02-092-1)  announcing  that  the 
Aventis  petition  and  an  environmental 
asses^pient  (EA)  were  available  for 
public  review.  This  notice  also 
discussed  the  role  of  APHIS,  the 
Environmental  Protection  Agency,  and 
the  Food  and  Drug  Administration  in 
regulating  the  subject  cotton  and  food 


products  developed  from  it.  APHIS 
received  two  comments  on  the  petition 
and  the  EA  during  the  60-day  comment 
period  which  ended  February  14,  2002. 
The  comments  were  received  from  a 
cotton  industry  organization  and  a 
cotton  farmer,  and  both  supported 
nonregulated  status  for  LLCotton25.  " 

LLCotton25  has  been  genetically 
engineered  to  contain  a  6ar  gene 
isolated  from  Streptomyces 
hygroscopicus  strain  ATCC21705.  The 
bar  gene  encodes  phosphinothricin-N- 
acetyltransferase  (PAT),  and  the  PAT 
enzyme  catalyzes  the  conversion  of  L- 
phosphinothricin,  the  active  ingredient 
in  glufosinate,  to  an  inactive  form,  thus 
conferring  tolerance  to  the  herbicide. 
Expression  of  the  added  genes  is 
controlled  in  part  by  gene  sequences 
from  the  plant  pathogens  cauliflower 
mosaic  virus  and  Agrobacterium 
tumefaciens.  Agrobacteriu m-mediated 
gene  transfer  was  used  to  transfer  the 
added  genes  into  the  recipient  Coker 
312  cotton  variety. 

LLCotton25  has  been  considered  a 
regulated  article  under  the  regulations 
in  7  CFR  part  340  because  it  contains 
gene  sequences  from  plant  pathogens. 
This  cotton  has  been  field  tested  since 
1999  in  the  United  States  under  APHIS 
notifications.  In  the  process  of 
reviewing  the  notifications  for  field 
trials  of  the  subject  cotton,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
confinement  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Aventis,  a  review  of  other 
scientific  data,  fieJd  tests  of  the  subject 
cotton,  and  comments  submitted  by  the 
public,  APHIS  has  determined  that 
LLCotton25:  (1)  Exhibits  no  plant 
pathogenic  properties;  (2)  is  no  more 
likely  to  become  weedy  than  the  non- 
transgenic  parental  line  or  other 
cultivated  cotton;  (3)  is  unlikely  to 
increase  the  weediness  potential  for  any 
other  cultivated  or  wild  species  with 
which  it  can  interbreed;  (4)  will  not 
cause  damage  to  raw  or  processed 
agricultural  commodities;  (5)  will  not 
harm  threatened  or  endangered  species 
or  organisms  that  are  beneficial  to 
agriculture;  and  (6)  should  not  reduce 
the  ability  to  control  pests  and  weeds  in 
cotton  or  other  crops.  Therefore,  APHIS 
has  concluded  that  the  subject  cotton 
and  any  progeny  derived  from  hybrid 
crosses  with  other  nontransformed 
cotton  varieties  will  be  as  safe  to  grow 
as  cotton  in  traditional  breeding 


programs  that  is  not  subject  to 
regulation  under  7  CFR  part  340. 

The  effect  of  this  determination  is  that 
Aventis'  LLCotton25  is  no  longer 
considered  a  regulated  article  under 
APHIS"  regulations  in  7  CFR  part  340. 
Therefore,  the  requirements  pertaining 
to  regulated  articles  under  those 
regulations  no  longer  apply  to  the 
subject  cotton  or  its  progeny.  However, 
importation  of  LLCotton25  and  seeds 
capable  of  propagation  are  still  subject 
to  the  restrictions  found  in  APHIS" 
foreign  quarantine  notices  in  7  CFR  part 
319  and  imported  seed  regulations  in  7 
CFR  part  361. 

National  Environmental  Policy  Act 

An  EA  was  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  a  determination  of 
nonregulated  status  for  Aventis' 
LLCotton25.  The  EA  was  prepared  in 
accordance  with  (1)  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  (2)  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  LLCotton25  and 
lines  developed  from  it  are  no  longer 
regulated  articles  under  its  regulations 
in  7  CFR  part  340.  Copies  of  the  EA  and 
FONSI  are  available  from  the  individual 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

Done  in  Washington.  DC,  this  18th  day  of 
March,  2003. 

Kevin  Shea, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  03-6798  Filed  3-20-03:  8:45  am] 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  North  Central  Idaho  Resource 
Advisory  Committee,  Kamiah,  Idaho, 
USDA.  Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
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393)  the  Nez  Perce  and  Clearwater 
National  Forests'  North  Central  Idaho 
Resource  Advisory  Committee  will  meet 
Thursday.  April  17,  2003  in  Potlatch. 
Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  April  17  begins  at 
10  a.m.  (PST),  at  the  City  Library, 
Potlatch,  Idaho.  Agenda  topics  will 
include  discussion  of  potential  projects. 
A  public  forum  will  begin  at  2  p.m. 
(PST). 

FOR  FURTHER  INFORMATION  CONTACT:  Ihor 
Mereszczak,  Staff  Officer  and 
Designated  Federal  Officer,  at  (208) 
935-2513. 

Ihor  Mereszczak, 

Acting  Forest  Supervisor. 

|FR  Doc.  03-6834  Filed  3-2O-03:  8:45  am) 

BMXING  C006  341»-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Arizona  Counties  Resource 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Arizona  Counties 
Resource  Advisory  Committee  will  meet 
in  Payson,  Arizona.  The  purpose  of  the 
meeting  is  to  review  and  approve 
projects  for  funding  and  approve 
evaluation  criteria  for  the  projects. 
DATES:  The  meeting  will  be  held  March 
28.  2003,  at  1  p.m.  An  alternate  date  of 
April  11,  2003.  will  be  used  if  weather 
precludes  meeting  on  March  28th. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Gila  County  Community  College, 
Community  Room,  at  201  Mud  Springs 
Road,  Payson,  Arizona.  Send  written 
comments  to  Robert  Dyson,  Eastern 
Arizona  Counties  Resource  Advisory 
Committee,  c/o  Forest  Service,  USDA, 
P.O.  Box  640.  Springerville,  Arizona 
85938  or  electronically  to 
rdyson@fs.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dyson,  Public  Affairs  Officer, 
Apache-Sitgreaves  National  Forests, 
(928)333-4301. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Pub.  L.  106-393  related  matters 
to  the  attention  of  the  Committee  may 
file  written  statements  with  the 
Committee  staff  three  weeks  before  the 
meeting.  Opportunity  for  public  input 
will  be  provided. 


Dated:  March  17.2003. 
John  C.  Bedell, 

Forest  Supervisor,  Apache-Sitgreaves 
National  Forests. 

IFR  Doc.  03-6880  Filed  3-20-03:  8:45  ami 
BILUNC  CODE  341&-11-M 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  May  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lament  Heppe.  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
■Rural  Utilities  Service.  1400 
Independence  Ave..  SW..  STOP  1522. 
Room  4036  South  Building. 
Washington.  DC  20250-1522. 
Telephone:  (202)  720-9550.  FAX:  (202) 
720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  1320)  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  requires 
that  interested  members  of  the  public 
and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)).  This  notice 
identifies  an  information  collection  that 
RUS  is  submitting  to  OMB  for 
reinstatement. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lamont  Heppe.  Jr..  Director.  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture.  STOP  1522.  1400 
Independence  Ave..  SW..  Washington. 
DC  20250-1522.  FAX:  (202)  720--1120. 

Title:  7  CFR  1744-C.  Advance  and 
Disbursement  of  Funds — 
Telecommunications. 

OMB  Control  Number:  0572-0023. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection  package. 

Abstract:  The  Rural  Utilities  Service 
(RUS)  manages  the  Telecommunications 
loan  program  in  accordance  with  the 
Rural  Electrification  Act  (RE  Act)  of 
1936.  7  U.S.C.  901  et  seq^  as  amended, 
and  as  prescribed  by  OMB  Circular  A- 
129.  Policies  for  Federal  Credit 
Programs  and  Non-Tax  Receivables. 

In  addition,  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (Pub.  L. 
101-171)  amended  the  RE  Act  to  add 
title  VI.  Rural  Broadband  Access,  to 
provide  loans  and  loan  guarantees  to 
fund  the  cost  of  construction, 
improvement,  or  acquisition  of  facilities 
and  equipment  for  the  provision  of 
broadband  service  in  eligible  rural 
communities.  RUS  therefore  requires 
Telecommunications  and  Broadband 
borrowers  to  submit  RUS  Form  481. 
Financial  Requirement  Statement.  This 
form  implements  certain  provisions  of 
the  standard  RUS  loan  documents  by 
setting  forth  requirements  and 
procedures  to  be  followed  by  borrowers 
in  obtaining  advances  and  making 
disbursements  of  loan  funds. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  1  hour  per 
response. 

Respondents:  Business  or  other  for 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
815. 

Estimated  Number  of  Responses  per 
Respondent:  4.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.660  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks. 
Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078.  FAX:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  March  7,  2003. 
Hilda  Gay  Legg. 

Administrator.  Rural  Utilities  Service. 
IFR  Doc.  03-6800  Filed  3-20-03;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Conmiittee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  April  20.  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

This  notice  is  published  pursuant  to 
41  U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  of 
the  proposed  actions.  If  the  Committee 
approves  the  proposed  additions,  the 
entities  of  the  Federal  Government 
identified  in  the  notice  for  eachservice 
will  be  required  to  procure  the  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 


Services 

Service  Type/Location:  Custodial  Service, 
Naval  Air  Facility,  Camp  Springs, 
Maryland,  Naval  Researcti  Laboratory, 
Washington,  DC,  Washington  Navy  Yard, 

,  Anacostia  Annex  (ANA),  Washington,  DC, 
Washington  Navy  Yard,  Washington,  DC. 

NPA:  Melwood  Horticultural  Training 
Center,  Upper  Marlboro.  Maryland. 

Contract  Activity:  Engineering  Field  Activity 
Chesapeake.  Washington  Navy  Yard,  DC. 

Service  Type/Location:  Document 
Destruction.  Aberdeen  Proving  Ground, 
Northeast  Civilian  Personnel  Operation 
Center,  Aberdeen  Proving  Ground, 
Maryland. 

NPA:  The  Arc  Northern  Chesapeake  Region, 
Incorporated,  Aberdeen,  Maryland. 

Contract  Activity:  Aberdeen  Proving 
Grounds,  Aberdeen  Maryland. 

Sheryl  D.  Kennerly, 

Director,  Information  Management.. 

[FR  Doc.  03-6847  Filed  3-20-03;  8:45  am) 

BILUNG  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  April  20,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  17.  2003.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  FR  2498)  of  proposed  addition  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit  agency 
to  provide  the  service  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractor,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  conjpliance  requirements  for  small 
entities  other  than  the  small 
organization  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
added  to  the  Procurement  List: 

Service 

Service  Type/Location:  Base  Supply  Center. 

U.S.  Coast  Guard  Integrated  Support 

Command,  Kodiak,  Alaska. 
NPA:  Raleigh  Lions  Clinic  for  the  Blind,  inc.. 

Raleigh,  North  Carolina. 
Contact  Activity:  U.S.  Coast  Guard  Integrated 

Support  Command,  Kodiak.  Alaska. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective  date 
of  this  addition  or  options  that  may  be 
exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  03-6848  Filed  3-20-03:  8:45  am) 

%ILUNG  CODE  6353-01 -M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-812] 

Honey  From  Argentina:  Notice  of 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  partial  rescission  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  January  22,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (68  FR  3009)  a  notice 
annoimcing  the  initiation  of  the 
administrative  review  of  the 
antidumping  duty  order  on  honey  from 
Argentina.  The  period  of  review  (POR) 
is  May  11,  2001,  to  November  30,  2002. 
This  review  has  now  been  partially 
rescinded  for  certain  companies  because 
the  requesting  party  withdrew  its 
request. 

EFFECTIVE  DATE:  March  21.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Hall  or  Donna  Kinsella, 
Enforcement  Group  III,  Office  8,  Import 
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Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Room  7866,  Washington, 
DC  20230;  telephone  (202)  482-1398  or 
(202)  482-0194.  respectively. 

Scope  of  the  Review 

The  merchandise  under  review  is 
honey  from  Argentina.  For  purposes  of 
this  review,  the  products  covered  are 
natural  honey,  artificial  honey 
containing  more  than  50  percent  natural 
honey  by  weight,  preparations  of  natural 
honey  containing  more  than  50  percent 
natural  honey  by  weight,  and  flavored 
honey.  The  subject  merchandise 
includes  all  grades  and  colors  of  honey 
whether  in  liquid,  creamed,  comb,  cut 
comb,  or  chunk  form,  and  whether 
packaged  for  retail  or  in  bulk  form.  The 
merchandise  under  review  is  currently 
classifiable  under  subheadings 
0409.00.00.  1702.90.90.  and  2106.90.99 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  U.S.  Customs 
Service  (Customs)  purposes,  the 
Department's  written  description  of  the 
merchandise  under  this  order  is 
dispositive. 

Background 

On  December  31  „ 2002.  the  American 
Honey  Producers  Association  and  the 
Sioux  Honey  Association  (  collectively 
"pehtioners")  requested  an 
administrative  review  of  the 
antidumping  duty  order  (See  Notice  of 
Antidumping  Duty  Order:  Honey  from 
Argentina.  66  FR  63672  (December  10. 
2001))  on  honey  from  Argentina  in 
response  to  the  Department's  notice  of 
opportunity  to  request  a  review 
published  in  the  Federal  Register.  The 
petitioners  requested  the  Department 
conduct  an  administrative  review  of  • 
entries  of  subject  merchandise  made  by 
21  Argentine  producers/exporters.  The 
Department  initiated  the  review  for  all 
companies.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  68  FR  3009 
(January  22.  2003)." 

On  January  17,  2003,  petitioners 
submitted  a  withdrawal  of  request  for 
review  of  the  following  14  companies: 
Centauro  S.A.,  Comexter  Robinson  S.A.. 
Compa  Inversora  Platense  S.A.,  ConAgra 
Argentina  S.A.,  Coope-Riel  Ltda., 
Cooperativa  DeAgua  Potable  y  Otros, 
Establecimiento  Don  Angel  S.r.L.,  Food 


Way  S.A.,  Francisco  Facundo 
Rodriguez,  Jay  Bees,  Jose  Luis  Garcia, 
Navicon  S.A.,  Parodi  Agropecuaria  S.A., 
and  Times  S.A.  The  apphcable 
regulation.  19  CFR  351.213(d)(1),  states 
that  if  a  party  that  requested  an 
administrative  review  withdraws  the 
request  within  90  days  of  the 
publication  of  the  notice  of  initiation  of 
the  requested  review,  the  Secretary  will 
rescind  the  review.  The  petitioners 
made  a  request  for  withdrawal  within 
the  90-day  deadline,  in  accordance  with 
19  CFR  351.213(d)(1).  Since  the 
petitioner  was  the  only  party  to  request 
the  administj-ative  review  of  the  above 
listed  companies,  we  have  accepted  the 
withdrawal  request.  Therefore,  for  all 
the  above  listed  companies  we  are 
rescinding  this  review  of  the 
antidumping  duty  order  on  honey  from 
Argentina  covering  the  period  May  1 1 . 
2001,  through  November  30,  2002. 

This  notice  is  issued  and  published  in 
accordance  with  sections  751  and  777(i) 
of  the  Act  and  19  CFR  351.213(d)(4)  of 
the  Department's  regulations. 

Dated:  March  14,  2003. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc:.  0,3-6845  Filed  3-20-03;  8:4.'i  am) 

BILLING  CODE  3510-O&-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-881] 

Notice  of  Postponement  of  Preliminary 
Determination  of  Antidumping  Duty 
Investigation:  Certain  Maiieabie  Iron 
Pipe  Fittings  from  the  People's 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  21 .  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anya  Naschak  at  (202)  482-6375,  Ann 
Bamett-Dahl  at  (202)  482-3833.  or 
Helen  Kramer  at  (202)  482-0405; 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  postponing  the 
preliminary  determination  in  the 


antidumping  duty  investigation  of 
certain  malleable  iron  pipe  fittings  from 
the  People's  Republic  of  China  from 
April  8,  2003,  until  May  28,  2003.  These 
postponements  are  made  pursuant  to 
section  733(c)(1)(A)  of  the  Tariff  Act  of 
1930,  as  amended. 


SUPPLEMENTARY  INFORMATION: 

Postponement  of  Due  Date  for 
Preliminary  Determination 

On  November  19,  2002.  the 
Department  of  Commerce  ("the 
Department")  initiated  the  antidumping 
duty  investigation  of  imports  of  certain 
malleable  iron  pipe  fittings  (malleable 
pipe  fittings)  from  the  People's  Republic 
of  China  (PRC).  See  67  FR  70579 
(November  25,  2002).  The  notice  of 
initiation  stated  that  we  would  issue  our 
preliminary  determination  no  later  than 
April  8,  2003,  140  days  after  the  date  of 
initiation.  See  id. 

Under  section  733(c)(1)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
if  the  petitioners  make  a  timely  request 
for  an  extension  of  the  period  within 
which  the  preliminary  determination 
must  be  made  under  subsection 
733(b)(1).  then  the  Department  may 
postpone  making  the  preliminary 
determination  until  not  later  than  the 
190th  day  after  the  date  on  which  the 
administering  authority  initiated  the 
in^'estigation. 

On  February  28.  2003.  the  petitioners. 
Anvil  International,  Inc.  and  Ward 
Manufacturing,  Inc.  made  a  timely 
request  for  a  50-day  postponement, 
pursuant  to  section  733(c)(l )( A)  of  the 
Act  and  19  CFR  §  351.205(e).  The 
Department  has  reviewed  the 
petitioners'  request  for  postponement 
and  agrees  to  postpone  this  preliminary 
determination. 

Therefore,  in  accordance  with  section 
733(c)(1)(A),  the  Department  is 
postponing  the  preliminary 
determination  in  this  investigation  until 
May  28.  2003.  which  is  190  days  from 
November  19,  2002,  the  date  on  which 
the  Department  initiated  this 
investigation. 

This  notice  is  issued  and  published 
pursuant  to  section  733(c)(2)  of  the  4ct 
and  19  CFR  §  351.205(f). 

Dated:  March  14.  2003. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  03-6841  Filed  3-20-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-830] 

Notice  of  Extension  of  Time  Limit  for 
the  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Plate  in  Coils 
from  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  extension  of  time  limit 
for  the  preliminary  results  of 
antidumping  duty  administrative  review 
of  stainless  steel  plate  in  coils  from 
Taiwan. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  of  the  preliminary  results  of 
the  antidiunping  duty  administrative 
review  of  stainless  steel  plate  in  coils 
from  Taiwan. 

EFFECTIVE  DATE:  March  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand,  AD/CVD 
Enforcement,  Group  III,  Office  9.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone:  (202)  482-3207. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  6,  2002,  the  Department  of 
Commerce  ("Department")  published  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
Antidumping  Duty  Order  on  Stainless 
Steel  Plate  in  Coils  from  Taiwan  for  the 
period  May  1 ,  2001  through  April  30, 
2002.  See  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation,  67  FR  30356  (May  6, 
2002).  On  May  31,  2002,  petitioners, 
Allegheny  Ludlum,  AK  Steel " 
Corporation,  Butler  Armco  Independent 
Union,  United  Steel  Workers  of 
American,  AFL-CIO/CLC.  and 
Zanesville  Armco  Independent 
Organization,  requested  that  the . 
Department  conduct  an  administrative 
review.  On  June  25,  2002,  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930.  as  amended  ("the  Act"),  the 
Department  published  in  the  Federal 
Register  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
of  sales  by  Yieh  United  Steel 
Corporation  ("YUSCO")  and  Ta  Chen 
Stainless  Pipe  Company,  Ltd.  ("Ta 
Chen")  for  the  period  May  1.  2001 


through  April  30,  2002.  See  Notice  of 
Initiation  of  Antidumping-and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  In 
Part,  67  FR  42753  (June  25,  2002).  On 
February  5,  2003,  the  Department 
extended  the  preliminary  results  of  this 
administrative  review  by  60  days.  See 
Stainless  Steel  Plate  in  Coils  from' 
Taiwan:  Extension  of  Time  Limit  for  the 
Preliminary  Results  of  the  Antidumping 
Duty  Administrative  Review  68  FR  5869 
(February  5,  2003).  The  preliminary 
results  are^urrently  due  no  later  than 
April  1,2003. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  and  section  351.213(h)(2)  of  the 
Department's  regulations,  the 
Department  may  extend  the  deadline  for 
completion  of  the  preliminary  results  of 
a  review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
results  within  the  statutory  time  limit  of 
245  days  from  the  date  on  which  the 
review  was  initiated.  After  the 
development  of  the  record  in  this  case, 
the  Department  finds  it  necessary  to 
collect  more  information  and  data.  The 
Department  conducted  a  customs 
inquiry  in  this  case.  As  a  result  of  this 
preliminary  communication  with  the 
Customs  Service,  the  Department  was 
recently  made  aware  of  certain 
information  that  was  not  previously  on 
the  record.  The  Department  needs 
additional  time  to  gather  information 
from  the  respondent  and  the  U.S. 
Customs  Service.  For  these  reasons,  the 
Departmenf^as  determined  that  it  is  not 
practicable  to  complete  this  review 
within  the  original  time  period  provided 
in  section  751(a)(3)(A)  of  the  Act  and 
section  351.213(h)(2)  of  the 
Department's  regulations.  Therefore,  we 
are  extending  the  due  date  for  the 
preliminary  results  by  60  days,  until  no 
later  than  Jime  2,  2003.  The  final  results 
continue  to  be  due  120  days  after  the 
publication  of  the  preliminary  results. 

Dated  March  13,  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration,  Group  III. 

[FR  Doc.  03-6844  Filed  3-20-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

intemationai  Trade  Administration 

Notice  of  Proposed  Modification  of 
Agency  Practice  Under  Section  123  of 
the  Uruguay  Round  Agreements  Act 
and  Request  for  Public  Comment 

AGENCY:  Import  Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Request  for  public  comment. 

summary:  On  January  8.  2003,  the 
Dispute  Settlement  Body  [DSB)  of  the 
World  Trade  Organization  (WTO) 
adopted  the  report  of  the  WTO 
Appellate  Body  in  United  States—: 
Countervailing  Measures  Concerning 
Certain  Products  from  the  European 
Communities,  WT/DS212/AB/R 
(December  9,  2002),  that  reconunends 
that  the  United  States  bring  its        t 
administrative  practice  regarding 
privatization,  both  as  such  and  as 
applied  in  twelve  challenged 
administrative  determinations,  into 
conformity  with  its  obligations  under  - 
the  WTO  Subsidies  and  Countervailing 
Measures  Agreement  (Subsidies 
Agreement).  Section  123  of  the  Uruguay 
Round  Agreements  Act  (URAA)  governs 
changes  in  the  Department  of 
Commerce's  (Department)  practice 
when  a  dispute  settlement  panel  or  the 
Appellate  Body  of  the  "World  Trade 
Organization  finds  such  practice  to  be 
inconsistent  with  any  of  the  Uruguay 
Roimd  agreements.  Consistent  with 
section  123(l)(g)(C),  we  are  hereby 
publishing  the  proposed  modification 
and  the  explanation  for  the  proposed 
modification  of  the  Department's 
privatization  methodology',  and  are 
providing  opportimity  for  public 
comment. 

DATES:  Written  affirmative  conunents 
must  be  received  by  5  p.m.  on  April  11, 
2003.  Written  rebuttal  comments  must 
be  received  by  5  p.m.  on  the  28th  day 
after  the  date  of  publication  of  this 
notice.  If  the  applicable  time  limit 
expires  on  a  non-business  day, 
comments  that  are  filed  by  5  p.m.  on  the 
next  business  day  will  be  accepted. 
Submission  of  Comments:  Pcirties 
should  submit  four  written  copies  and 
an  electronic  copy  (in  WordPerfect,  MS 
Word,  or  Adobe  Acrobat  format)  of  all 
affirmative  and  rebuttal  comments  to 
Jeffrey  May,  Director  of  Policy,  Central 
Records  Unit,  Room  B-099,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Attention:  Privatization  Methodology. 
Each  party  submitting  comments  is 
requested  to  include  his  or  her  name 
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and  address,  and  give  reasons  for  any 
recommendation.  Affirmative  comments 
must  be  double-spaced  and  limited,  in 
total,  to  twenty-five  pages.  Rebuttal 
comments  must  be  double-spaced  and 
limited,  in  total,  to  ten  pages.  All 
comments  will  be  made  available  for 
public  viewing  in  the  Department's 
Central  Records  Unit,  which  is  located 
in  room  B-099  of  the'  main  Department 
building. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Campbell,  Office  of  Policy,  Import 
Administration.  U.S.  Department  of    . 
Commerce,  Room  3712,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2239. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  Citation  to  "section  123"  refers  to 
section  123  of  the  URAA. 

Background 

On  February  2,  2000,  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit  in 
Delverde  Sri  v.  United  States.  202  F.3d 
1360,  1365  (Fed.  Cir.  2000),  reh'g 
granted  in  part  (June  20,  2000)  (Delverde 
III),  rejected  the  Department's 
application  of  its  change-in-owner§hip 
methodology,  as  explained  in  the 
General  Issues  Appendix,  to  the  facts 
before  it  in  that  case. '  The  Federal 
Circuit  held  that  the  Act,  as  amended, 
did  not  allow  the  Department  to 
presume  conclusively  that  the  subsidies 
granted  to  the  former  owner  of 
Delverde's  corporate  assets 
automatically  "passed  through"  to 
Delverde  following  the  sale.  Rather, 
where  a  subsidized  company  has  sold 
assets  to  another  company,  the  Court 
held  that  the  Act  requires  the 
Department  to  examine  the  particular 
facts  and  circumstances  of  the  sale  and 
determine  whether  the  purchasing 
company  directly  or  indirectly  received 
both  a  financial  contribution  and  benefit 
from  the  government.  Delverde  III,  202 
F.3d  at  1364-1368. 

Pursuant  to  the  Federal  Circuit's 
finding,  the  Department  developed  a 
new  change-in-ownership  methodology, 
first  announced  in  a  remand 
determination  on  December  4,  2000. 
following  the  Federal  Circuit's  decision 
in  Delverde  III,  and  also  applied  in 
Grain-Oriented  Electrical  Steel  fit)m 
Italy:  Final  Results  of  Countervailing 
Duty  Administrative  Review,  66  FR 
2885  (January  12.  2001).  The  first  step 
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Determination:  Certain  Steel  Products  from  Austria. 
58  FR  37217.  37225  (July  9,  1993). 


under  this  methodology  was  to 
determine  whether  the  legal  person  to 
which  the  subsidies  were  given  was,  in 
fact,  distinct  from  the  legal  person  that 
produced  the  subject  merchandise- 
exported  to  the  United  States.  If  we 
determined  that  the  two  persons  were 
distinct,  we  then  analyzed  whether  a 
subsidy  was  provided  to  the  purchasing 
entity  as  a  result  of  the  change-in- 
ownership  transaction.  If  we  found, 
however,  that  the  original  subsidy 
recipient  and  the  current  producer/ 
exporter  were  the  same  person,  then  we 
determined  that  the  person  continued  to 
benefit  from  the  original  subsidies,  and 
its  exports  were  subject  to 
countervailing  duties  to  offset  those 
subsidies. 

This  "same-person"  privatization 
methodology  is  currently  the  subject  of 
appeals  to  the  Federal  Circuit  in  three 
cases:  Acciai  Speciali  Temi  S.p.A.  v. 
United  States.  Ct.  No.  01-00051; 
Allegheny  Ludlum  Corp.  v.  United 
States.  Ct.  Nos.  03-1189  and  03-1248; 
and  GTS  Industries.  S.A.  v.  United 
States.  Ct.  Nos.  03-1175  and  03-1191. 

On  August  8,  2001,  the  European 
Communities  requested  that  the  DSB 
establish  a  dispute  settlement  panel  to 
examine  the  practice  of  the  United 
States  of  imposing  countervailing  duties 
on  certain  products  exported  from  the 
European  Communities  by  privatized 
companies.  A  panel  was  established,  the 
case  was  briefed  and  argued,  and  the 
Panel  circulated  its  final  report  on  July 
31,  2002.  United  States — Countervailing 
Measures  Concerning  Certain  Products 
from  the  European  Communities,  WT/ 
DS212/R  (July  31,  2002)  (Panel  Report). 
The  United  States  appealed  certain 
findings  and  conclusions  inXhe  Panel 
Report,  and  the  Appellate  Body 
circulated  its  report  on  December  9. 

2002.  United  States — Countervailing 
Measures  Concerning  Certain  Products 
from  the  European  Communities,  WT/ 
DS212/AB/R  (December  9,  2002)  (AB 
Report).  The  AB  Report,  and  the  Panel 
Report  as  modified  by  the  AB  Report, 
were  adopted  by  the  DSB  on  January  8, 

2003.  On  January  27,  2003,  the  United 
States  informed  the  DSB  that  it  would 
implement  the  recommendations  and 
rulings  of  the  DSB  in  a  manner 
consistent  with  its  WTO  obligations. 

Section  123  of  the  URAA  is  the 
applicable  provision  governing  the 
actions  of  the  Department  when  a  WTO 
dispute  settlement  panel  or  the 
Appellate  Body  finds  that  a  regulation 
or  practice  of  the  Department  is 
inconsistent  with  any  of  the  Uruguay 
Round  agreements.  Specifically,  section 
123(g)(1)  provides  that,  "(ijn  any  case  in 
which  a  dispute  settlement  panel  or  the 
Appellate  Body  finds  in  its  report  that 


a  regulation  or  practice  of  a  department 
or  agency  of  the  United  States  is 
inconsistent  with  any  of  the  Uruguay 
Round  Agreements,  that  regulation  or 
practice  may  not  be  amended, 
rescinded,  or  otherwise  modified  in  the 
implementation  of  such  report  unless 
and  until  *   *   *  (C)  the  head  of  the 
relevant  department  or  agency  has 
provided  an  opportunity  for  public 
comment  by  publishing  in  the  Federal 
Register  the  proposed  modification  and 
the  explanation  for  the  modification; 

*  *  *."  Accordingly,  consistent  with 
section  123(g)(1)(C).  we  are  publishing 
this  proposed  modification  and  the 
explanation  for  the  proposed 
modification  of  the  Department's 
privatization  methodology,  and  are 
providing  opportunity  for  public 
comment. 

Legal  Context 

To  provide  a  context  for  the 
discussion  of  changes  to  our  new 
privatization  methodology,  we  first 
review  the  statutory  provisions 
governing  the  Department's  analysis  of 
changes  in  ownership  in  the 
countervailing  duty  context,  as 
explained  in  the  Statement  of 
Administrative  Action  (SAA)  and 
interpreted  by  the  Court.  The  statute 
provides,  at  section  771(5)(F),  that  "[a] 
change  in  ownership  of  all  or  part  of  a 
foreign  enterprise  or  the  productive 
assets  of  a  foreign  enterprise  does  not  by 
itself  require  a  determination  by  the 
administering  authority  that  a  past 
countervailable  subsidy  received  by  the 
enterprise  no  longer  continues  to  be 
countervailable,  even  if  the  change  in 
ownership  is  accomplished  through  an 
arm's  length  transaction."  The  SAA 
explains  that  "*   *   *  the  term  'arm's- 
length  transaction'  means  a  transaction 
negotiated  between  unrelated  parties, 
each  acting  in  its  own  interest,  or 
between  related  parties  such  that  the 
terms  of  the  transaction  are  those  that 
would  exist  if  the  transaction  had  been 
negotiated  between  unrelated  parties." 
SAA,  at  258.  The  SAA  further  explains 
that 

(sjection  771(5)(F)  is  being  added  to  clarify 
that  the  sale  of  a  firm  at  arm's  length  does 
not  automatically.  9nd  in  all  cases, 
extinguish  any  prior  subsidies  conferred. 

*  *   *  The  issue  of  the  privatization  of  a 
state-owned  firm  can  be  extremely  complex 
and  multifaceted.  While  it  is  the 
Administration's  intent  that  Commerce  retain 
the  discretion  to  determine  whether,  and  to 
what  extent,  the  privatization  of  a 
government-owned  firm  eliminates  any 
previously  conferred  countervailable 
subsidies.  Commerce  must  exercise  this 
discretion  carefully  through  its  consideration 
of  the  facts  of  each  case  and  its  determination 
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of  the  appropriate  methodology  to  be 

applied. 

Id. 

The  Federal  Circuit  reviewed  the 
statute's  change-in-ownership 
provisions  in  Delverde  III.  In  that 
decision,  in  striking  down  the  ' 
Department's  previous  "gamma" 
privatization  methodology  on  the  basis 
that,  inter  alia,  it  was  a  per  se  rule,  the 
Federal  Circuit  opined 

Had  Commerce  fully  examined  the  facts,  it 
might  have  found  that  (the  respondent]  paid 
full  value  for  the  assets  and  thus  received  no 
benefit  from  the  prior  ovtmer's  subsidies,  or 
Commerce  might  have  found  that  [the 
respondent]  did  not  i>ay  full  value  and  thus 
did  indirectly  receive  a  'financial 
contribution'  and  a  'benefit'  from  the 
government  by  purchasing  its  assets  from  a 
subsidized  company  'for  less  than  adequate 
remuneration.'*    *   *  Commerce  might  have 
reached  the  conclusion  that  [the  respondent] 
indirectly  received  a  subsidy  by  other  means. 
Delverde  III,  202  F.3d  at  1368. 

In  light  of  the  SAA  and  the  Court's 
findings,  we  believe  the  statute  grants 
the  Department  flexibility  and 
discretion  in  the  countervailing  duty 
context  for  analyzing  changes  in 
ownership,  including  privatizations. 

WTO  Findings  and  Reconunendations 

We  now  turn  to  the  findings  of  the 
Panel  and  Appellate  Body.  At  the 
outset,  the  Panel  clarified  that  its 
findings  apply  only  to  changes  in 
ownership  that  involve  privatizations  in 
which  the  government  retains  no 
controlling  interest  in  the  privatized 
producer  and  transfers  all  or 
substantially  all  the  property.  Panel 
Report  at  para.  7.62;  noted  in  AB  Report 
at  paras.  85  and  117,  footnote  177.  The 
Panel  then  stated  that,  "[w]hile 
Members  may  maintain  a  rebuttable 
presumption  that  the  benefit  from  prior 
financial  contributions  (or 
subsidization)  continues  to  accrue  to  the 
privatized  producer,  privatization  at 
arm's  length  and  for  fair  market  value  is 
sufficient  to  rebut  such  a  presumption. 
Panel  Report  at  para.  7.82,  upheld  at  AB 
Report  at  para  126.  This  finding  led  the 
Panel  to  hold,  inter  alia,  that  the 
Department's  same-person  methodology 
is  contrary  to  the  requirements  of  the 
Subsidies  Agreement. 

While  the  Appellate  Body  agreed  with 
the  Panel  that  the  same-person 
methodology  is  contrary  to  the 
requirements  of  the  Subsidies 
Agreement,  it  clarified  that 

(plrivatization  at  arm's  length  and  for  fair 
market  value  may 


result  in  extinguishing  the  l)enefit.  Indeed, 
we  find  that  there  is  a  rebuttable 
presumption  that  a  benefit  ceases  to  exist 
after  such  a  privatization.  Nevertheless,  it " 
does  not  necessarily  do  so.  There  is  no 
inflexible  rule  requiring  that  investigating 
authorities,  in  future  cases,  automatically 
determine  that  a  'benefit'  derived  from  pre- 
privatization  financial  contributions  expires 
following  privatization  at  arm's  length  and 
for  fair  market  value.  (Emphasis  in  original) 

AB  Report  at  para.  127. 

The  Appellate  Body  identified 
examples  of  circumstances  where  the 
conditions  necessary  for  "market 
prices"  to  fairly  and  accurately  reflect 
subsidy  benefits  are  not  present,  or  are 
"severely  affected"  by  the  government's 
economic  and  other  policies: 

Markets  are  mechanisms  for  exchange. 
Under  certain  conditions  (e.g..  unfettered 
interplay  of  supply  and  demand,  broad-based 
access  to  information  on  equal  terms, 
decentralization  of  economic  power,  an 
effective  legal  system  guaranteeing  the 
existence  of  private  property  and  the 
enforcement  of  contracts),  prices  will  reflect 
the  relative  scarcity  of  goods  and  services  in 
the  market.  Hence,  the  actual  exchange  value 
of  the  continuing  benefit  of  past  non- 
recurring financial  contributions  bestowed 
on  the  state-owned  enterprise  will  be  fairly 
reflected  in  the  market  price.  However,  such 
market  conditions  are  not  necessarily  always 
present  and  they  are  often  dependeitt  on 
government  action. 

Of  course,  every  process  of  privatizing 
public-owned  productive  assets  lakes  place 
within  the  concrete  circumstances  prevailing 
in  the  market  in  which  the  sale  occurs. 
Consequently,  the  outcome  of  such  a 
privatization  process,  namely  the  price  that 
the  market  establishes  for  the  state-owned 
enterprise,  will  reflect  those  circumstances. 
However,  governments  may  choose  to  impose 
economic  or  other  policies  that,  albeit 
respectful  of  the  market's  inherent 
functioning,  are  intended  to  induce  certain 
results  from  the  market.  In  such 
ciiKumstances.  the  market's  valuation  of  the 
statVowned  property  may  ultimately  be 
severely  affected  by  those  government 
policies,  as  well  as  by  the  conditions  in 
whiph^juyers  will  subsequently  be  allowed 
to  enjoy  property. 

The  Panel's  absolute  rule  of  "no  benefit" 
may  be  defensible  in  the  context  of 
transactions  between  two  private  parties 
taking  place  in  reasonably  competitive 
markets;  however,  it  overlooks  the  ability  of 
governments  to  obtain  certain  results  from 
markets  by  shaping  the  circumstances  and 
conditions  in  which  markets  operate. 
Privatizations  involve  complex  and  long-term 
investments  in  Which  the  seller — namely  the 
government — is  not  necessarily  always  a 
passive  price  taker  and.  consequently,  the 
"fair  market  price"  of  a  state-owned 
enterprise  is  not  necessarily  always  unrelated 
to  government  action.  In  privatizations, 
governments  have  the  ability,  by  designing 
economic  and  other  policies,  to  influence  the 
circumstances  and  the  conditions  of  the  sale 
so  as  to  obtain  a  certain  market  valuation  of 
the  enterprise.         , 


AB  Report  at  paras.  122-124. 

Accordingly,  the  Appellate  Body 
reversed  the  Panel's  conclusion  that 
once  an  importing  Member  has 
determined  that  a  privatization  has 
taken  place  at  arm's  length  and  for  fair 
market  value,  it  must  reach  a  conclusion 
that  no  benefit  resulting  from  the  prior 
financial  contribution  continues  to 
accrue  to  the  privatized  producer.  AB 
Report  at  paras.  161(b).  However,  the 
Appellate  Body  nevertheless  found  the 
Department's  same-person  privatization 
methodology  to  be  inconsistent  with  the 
WTO  obligations  of  the  United  States 
because,  under  that  methodology,  where 
the  entity  that  produced  the  subject 
merchandise  was  the  very  same  entity  , 
that  received  the  subsidy,  the 
Department  could  not  find  that  an 
arm's-length,  fair  market  value 
privatization  transaction  extinguished 
the  pre-privatization  subsidy  benefit. 
Accordingly,  the  Appellate  Body 
recommended  that  the  DSB  request  the 
United  States  to  bring  its  measures  and 
administrative  practice  (i.e.,  the  same- 
person  methodology)  into  conformity 
with  its  obligations  under  the  Subsidies 
Agreement.  AB  Report  at  para.  162. 

Proposed  Methodology 

Pursuant  to  the  statement  of  the 
United  States  to  the  DSB  that  we  would 
implement  the  recommendations  and 
ruling  of  the  DSB  in  this  matter,  and  in 
light  of  the  Department's  flexibility  and 
discretion  under  the  statute  in  analyzing 
changes  in  ownership,  we  propose  the 
following  new  privatization 
methodology  that  is  fully  consistent 
with  the  statute. 

This  proposed  methodology  is 
structured  as  a  sequence  of  rebuttable 
presumptions,  reflecting  the 
conclusions  of  the  Panel  and  Appellate 
Body.  The  "baseline  presumption"  is 
that  non-recurring  subsidies  can  benefit 
the  recipient  over  a  period  of  time  (i.e., 
allocation  period)  normally 
corresponding  to  the  average  useful  life 
of  the  recipient's  assets.  However,  an 
interested  party  may  rebut  this  baseline 
presumption  by  demonstrating  that, 
during  the  allocation  period,  a 
privatization  occurred  in  which  the 
government  sold  its  ownership  of  all  or 
substantially  all  of  a  company  or  its 
assets,  retaining  no  controlling  interest 
in  the  company  or  its  assets,  and  the 
sale  was  an  arm's-length  transaction  for 
fair  market  value. 

Our  first  point  of  inquiry  under  this 
proposed  methodology,  therefore,  is 
whether  the  change  in  ownership  in  fact 
involves  a  government's  sale  to  a  private 
party  of  all  or  substantially  all  of  a 
subsidized  company  or  its  assets,  with 
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the  government  retaining  no  controlling 
interest  in  the  company  or  its  assets.  If 
we  determine  that  the  government  has 
not  transferred,  as  a  resuh  of  the  sale, 
ownership  and  effective  control  over  all 
or  substantially  all  of  the  company  or  its 
assets,  then  our  analysis  of  the 
transaction  will  stop  and  the  baseline 
presumption  of  a  continuing  benefit  will 
not  be  rebutted.  Otherwise,  we  will 
proceed  to  a  consideration  of  whether 
the  sale  was  at  arm's  length  for  fair 
market  value. 

In  considering  whether  the  evidence 
presented  demonstrates  that  the 
transaction  was  conducted  at  arm's 
length,  we  will  be  guided  by  the  SAA's 
defmition  of  an  arm's-length 
transaction,  noted  above,  as  a 
transaction  negotiated  between 
unrelated  parties,  each  acting  in  its  own 
interest,  or  between  related  parties  such 
that  the  terms  of  the  transaction  are 
those  that  would  exist  if  the  transaction 
had  been  negotiated  between  unrelated 
parties. 

With  regard  to  an  analysis  of  the 
transaction  price,  there  is  no  statutory 
definition  of  fair  market  value,  nor  does 
the  SAA  give  any  guidance  in  this  area.^ 
We  note,  however,  that  in  the  context  of 
several  recent  remand  redeterminations 
in  privatization  cases  before  the  Court  of 
International  Trade  (CIT),  the 
,  Department  has  applied  a  process- 
oriented  approach  to  analyzing  the  facts 
and  circumstances  of  particular 
privatizations  and  the  resulting  value 
paid. '  Given  that  certain  of  these 
redeterminations  are  now  on  appeal 
before  the  Federal  Circuit,  our  approach 
and  findings  in  these  remand 
redeterminations  may  or  may  not  reflect 
the  full  extent  of  the  analysis  of  the 
transaction  appropriate  under  this 
proposed  new  methodology.  However, 
the  CIT  remand  redeterminations  may 
provide  a  useful  initial  framework  for  an 
approach  to  determining  whether  a 
transactions  price  was  fair  market  value. 

.  The  basic  question  before  us  in 
analyzing  fair  market  value  is  whether 
the  government,  in  its  capacity  as  seller, 
sought  and  received,  in  the  form  of 
monetary  or  equivalent  compensation, 
the  full  amount  that  the  company  or  its 
assets  were  actually  worth  under 


'  We  encourage  parties  tu  include  in  their 
comments  specific  suggestions  on  what,  if  any. 
explicit  definition  of  fair  market  value  the 
Department  should  adopt  in  the  context  of  a 
countervailing  duty  proceeding. . 

^  See.  e.g.,  Results  of  Redetermination  Pursuant  to 
Remand.  Allegheny  Ludlum  Corp.  v.  United  States. 
CIT  No.  9*-O»-O0566  (lanuary  4.  2002);  Results  of 
Redetermination  Pursuant  to  Remand,  CTS 
Industries.  S.A.  v.  United  States.  CIT  No.  00-03- 
00118  (January  4.  2002). 


existing  market  conditions.* 
Accordingly,  in  determining  whether 
the  evidence  presented,  including,  inter 
alia,  information  on  the  process  through 
which  the  sale  was  made,  demonstrates 
that  the  transaction  price  was  fair 
market  value,  we  propose  the  following 
non-exhaustive  list  of  factors  that  might 
be  considered.** 

(1)  Artificial  barriers  to  entry:  Did  the 
government  impose  exclusions  on  foreign 
purchasers  or  purchasers  froin  other 
industries,  or  overly  burdensofne/       ■ 
unreasonable  bidder  qualiflcation 
requirements  that  artificially  suppressed 
demand  for  the  company?" 

(2)  Independent  analysis:  Did  the 
government  perform  due  diligence  in 
determining  the  appropriate  sales  price,  and 
did  it  follow  the  recommendations  of  any 
independent  analysis,  indicating  that 
maximizing  its  return  was  the  primary 
consideration? 

(3)  Highest  bid:  Was  the  highest  bid 
accepted  and  was  the  price  paid  in  cash  or 
close  equivalent  (and  not.  e.g.,  with  an 
imbalanced  bond-for-equity  swap),  again 
indicating  that  maximizing  its  return  was  Ihe 
governitient's  primary  consideration? 

(4)  Committed  investment:  Were  there 
price  discounts  or  other  inducements  iii 
exchange  for  promises  of  additional  future 
investment  that  private,  commercial  sellers 
would  not  normally  seek  (e.g.,  retaining 
redundant  workers,  building  or  maintaining 
unwanted  capacity),  indicating  that 
maximizing  its  return  was  not  the 
government's  primary  consideration? 

If  we  determine  that  the  evidence 
presented  does  not  demonstrate  that  the 
privatization  was  at  arm's  length  for  fair 
market  value,  then  we  will  find  that  the 
company  continues  to  benefit  from 
subsidies.  Otherwise,  if  it  is 
demonstrated  that  the  privatization  was 
at  arm's  length  for  fair  market  value,  any 
subsidies  will  be  presumed  to  be 
extinguished  and,  therefore,  to  be  non- 
countervailable. 

However,  a  party  can  rebut  this 
presumption  of  extinguishment  by 
demonstrating  that,  at  the  time  of  the 
privatization,  the  broader  conditions 


-■  One  possible  standard  to  apply  here  may  be 
whether  the  government,  in  its  capacity  as  seller, 
acted  in  a  manner  consistent  with  the  usual  sales 
practices  of  private,  commercial  sellers  in  that 
country. 

^  We  propose  below  various  factors  that  might  be 
considered  at  each  stage  of  inquiry  under  this  new 
methodology.  These  are  not  meant  to  represent  an 
exhaustive  list  of  all  factors  (hat  should  be 
considered,  and  we  invite  comment  on  any 
additional  factors  that  might  be  considered. 
Moreover,  we  encourage  comment  on  any  factors 
that  might  more  appropriately  be  considered  under 
a  different  stage  of  inquiry  than  the  stage  proposed 
here. 

''The  fundamental  consideration  here  is  not 
necessarily  the  number  of  bidders  per  se  but,  rather, 
whether  the  market  is  contestable,  i.e..  anyone  who 
wants  to  buy  the  company  or  its  assets  has  a  fair 
and  open  opportunity  to  do  so. 


necessary  for  the  transaction  price  to 
fairly  and  accurately  reflect  the  subsidy 
benefit  were  not  present,  or  were 
severely  distorted  by  government  action 
(or,  where  appropriate,  inaction).^  In 
other  words,  although  in  our  analysis 
we  may  find  that  the  sale  price  was  a 
"market  value,"  parties  can  demonstrate 
that  the  market  itself  was  so  distorted  by 
the  government  that  there  is  a 
reasonable  basis  for  believing  that  the 
transaction  price  was  meaningfully 
different  from  what  it  would  otherwise 
have  been  absent  the  distortive 
government  action."  A  non-exhaustive 
list  of  factors  that  might  be  considered 
in  determining  whether  these  broader 
market  distortions  existed  might 
include: 

1.  Basic  Conditions:  Are  the  basic 
requirements  for  a  properly  functioning 
market  present  in  the  economy  in  general  as 
well  as  in  the  particular  industry  or  sector, 
including  unfettered  interplay  of  supply  and 
demand,  broad-based  and  equal  access  to 
information,  decentralisation  of  economic 
power  including  effective  .safeguards  against 
collusive  behavior,  effective  legal  guarantees 
and  enforcement  of  contracts  and  private 
property?^ 

2.  Related  Incentives:  Has  the  government 
used  the  prerogatives  of  government  in  other 
areas  to  facilitate,  or  affect  the  outcome  of,  a 
sale  in  a  way  that  a  private  seller  could  not, 
e.g.,  by  using  its  authority  to  tax  or  set  duty 
rates  to  make  the  sale  more  attractive  to 
potential  purchasers  generally,  or  to 
particular  (e.g.,  domestic)  purchasers? 

3.  Legal  requirements:  Where  there  special 
regulations  pertaining  to  this  privatization  (or 
privatizations  generally)  affecting  worker 
retention,  etc.,  that  distorted  the  market  price 
of  the  company  or  its  assets? 

4.  Creation/Maintenance:  Did  the  presence 
of  other  heavily  subsidized  companies 
severely  distort  the  market  price  of  the 
company  or  its  a.ssets  in  that  industry? 

Where  a  party  demonstrates  that  the 
broader  market  or  economic 
environment  was  severely  distorted  by 
government  action  such  that  there  is  a 
reasonable  basis  for  believing  that  the 
transaction  price  was  meaningfully 
different  from  what  it  would  otherwise 
have  been  absent  the  distortive 
government  action,  the  presumption  of 
extinguishment  will  be  rebutted.  Where 
a  party  does  not  establish  a  reasonable 


'  We  would  generally  be  concerned  here  only  . 
with  the  actions  of  government  in  its  role  "as 
government,"  and  not  the  actions  of  the  government 
in  its  role  as  the  seller  to  the  extent  its  actions  as 
seller  are  consistent  with  the  normal  commercial 
practices  of  a  private  seller. 

"  Neither  the  parties  nor  the  Department  would  be 
required  to  quantify  by  how  much  the  actual 
transaction  price  differed  from  an  "undistorted 
market"  value. 

o  We  encourage  comment  on  how  this  analysis 
might  intersect  with  the  Department's  practices         > 
regarding  nonmarket  economies  in  the  subsidies 
and  countervailing  duty  context. 


Federal  Register /Vol.  68,  No.  55 /Friday,  March  21,  2003 /Notices 


13901 


basis  for  believing  that  the  transaction 
price  was  meaningfully  different  from 
what  it  would  otherwise  have  been 
absent  the  distortive  government  action, 
we  will  find  all  subsidies  to  be 
extinguished  and.  therefore,  to  be  non- 
countervailable. 

We  recognize  that  there  are  many 
important  details  of  this  proposed  new 
methodology  that  require  further 
elaboration.  We  encourage  parties,  in 
their  comments,  to  provide  suggestions 
on  these  details  and.  in  particular,  to 
address  the  following  issues: 

1.  Continuing  benefit  amount:  In 
those  instances  where  we  determine 
that  the  privatization  did  not  result  in 
the  extinguishment  of  the  benefits  of 
pre-privatization  subsidies,  how  should 
we  quantify  the  amount  of  the  benefit 
from  those  subsidies  that  the  privatized 
company  continues  to  enjoy? 

2.  Concurrent  subsidies:  The 
Department  has  long  wrestled  with  the 
issue  of  subsidies  given  to  encourage,  or 
that  are  otherwise  concurrent  with,  a 
privatization.  Should  a  subsidy,  e.g., 
debt  forgiveness,  given  to  a  company  to 
encourage  or  facilitate  a  privatization  be 
considered  a  "pre-privatization" 
subsidy  that  can  be  extinguished  during 
the  privatization,  or  a  new  subsidy  to 
the  new  ownef(s)?'" 

3.  Private  sales:  Our  proposed 
methodology  only  addresses 
govemment-to-private  sales  of  all  or 
substantially  all  of  a  company  or  its 
assets.  However,  changes  in  ownership 
can  take  a  variety  of  forms,  for  instance, 
private-to-private  transactions.  In 
Delverde  III,  the  Federal  Circuit  stated 
that  there  are  significant  differences 
between  privatization  and  private-to- 
private  sales  and  that  a  case  involving 
privatization  does  not  necessarily 
govern  a  private-to-private  situation. 
Can  a  private-to-private  sale  extinguish 
pre-sale  subsidy  benefits? 

4.  Partial  or  gradual  sales:  What,  if 
any.  percentage  of  shares  or  assets  sold 
should  the  threshold  be  for  triggering 
application  of  this  proposed 
methodology?  How  should  our 
proposed  methodology  be  applied  in 
situations  where  assets  or  shares  are 


'"Speaking  to  this  issue  in  the  Preamble  to  the 
CVD  Regulations  (63  FR  65348,  35355),  the 
Department  stated  that 

jwjhile  we  have  not  developed  guidelines  on  how 
to  treat  this  category  of  subsidies,  we  note  a  special 
concern  because  this  class  of  subsidies  can.  in  our 
experience,  be  considerable  and  can  have  a 
significant  influence  on  the  transaction  value, 
particularly  when  a  significant  amount  of  debt  is 
forgiven  in  order  to  make  the  company  attractive  to 
prospective  buyers.  As  our  thinking  on  changes  in 
ownership  continues  to  evolve  we  will  give  careful 
consideration  to  the  issue  of  whether  subsidies 
granted  in  conjunction  with  planned  changes  in 
ownership  should  be  given  special  treatment. 


sold  incrementally  over  months  or 
years?"  What  if  certain  incremental 
sales  are  for  fair  market  value  and  others 
are  not? 

5.  Effective  control:  What  factors 
should  be  considered  in  determining 
whether  the  government  has 
relinquished  effective  control  over  the 
company  or  assets  sold?  One  possibility 
here  is  to  apply  a  standard  similar  to  the 
"use  or  direct"  standard  of  our  cross- 
ownership  provision,  though  that 
standard  may  not  be  fully  applicable  in 
the  case  of  a  goveriunent-to-private  sale 
for  both  theoretical  emd  practical 
reasons.  In  analyzing  any  transfer  of 
control,  however,  we  would  propose 
examining  closely  any  mechanisms 
(e.g..  special  or  "golden"  shares)  that 
allow  the  goveriunent  to  retain  effective 
(if  implicit)  control  over  the  company's 
commercial  decisions  after  the 
privatization  reg^dless  of  the  explicit 
share  of  the  government's  ownership  in 
the  property. 

6.  Holding  or  parent  companies: 
Another  complicated  change-in- 
ownership  variation  we  have 
encountered  is  the  situation  where  the 
ownership  changes  occur  at  a  level 
several  times  removed  from  the  actual 
respondent  in  a  particular 
countervailing  duty  case.  Should 
application  of  our  methodology  be 
triggered  when  a  partial  owner  of  a 
holding  company  that,  in  turn,  owns 
another  holding  company  that  owns  the 
recipient,  sells  its  shares? 

Dated:  March  17.  2003. 
loseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Adm  inistra  Hon. 

(FR  Doc.  03-6846  Filed  3-20-03;  8:45  am) 

BILUNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  Generic  Clearance 
of  Usability  Data  Collections 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 


"  See.  e.g..  Final  Affirmative  Counter\ailing  Duty 
Determination:  Certain  Cut-to-Length  Carbon- 
Quality  Steel  Plate  from  France,  64  FR  73277 
(December  29.  1999):  Final  Affirmative 
Countervailing  Duty  Determination:  Pure 
Magnesium  from  brael,  66  FR  49351  (September  27, 
2001). 


the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  20,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental  Forms 
Clearance  Officer,  Department  of 
Commerce.  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington.. 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov) . 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Phyllis  Boyd.  NIST,  100  Bureau  Drive, 
Stop  3220,'Gaithersburg,  MD  20899- 
3220,  telephone  301-975-4062.  In 
addition,  written  comments  may  be  sent 
via  e-mail  to  phyllis.boyd@nist.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract- 
In  accordance  with  Executive  Order 

12862,  the  National  Institute  of 
Standards  and  Technology  (NIST),  a 
non-regulatory  agency  of  the 
Department  of  Commerce,  proposes  to 
conduct  a  number  of  data  collection 
efforts — ^both  quantitative  and 
qualitative — to  determine  requirements 
and  evaluate  usability  and  utility  of 
NIST  research  for  measurement  and 
standardization  work.  These  data 
collection  efforts  may  include,  but  may 
not  be  limited  to  electronic 
methodologies,  empirical  studies,  video 
and  audio  data  collections,  interviews, 
and  questionnaires.  For  example,  data 
collection  efforts  will  be  conducted  at 
search  and  rescue  training  exercises  for 
rescue  workers  using  robots.  Other 
planned  data  collection  efforts  include 
evaluations  of  software  for  use  by  the 
intelligence  community.  Participation 
will  be  strictly  voluiitary.  Regulated 
information  will  not  be  collected.  The 
results  of  the  data  collected  will  be  used 
to  guide  NIST  research.  Steps  will  be 
taken  to  ensure  anonymity  of 
respondents  in  each  activity  covered 
under  this  request. 

II.  Method  of  Collection 

NIST  will  collect  this  information  by 
electronic  means  when  possible,  as  well 
as  by  mail,  fax,  telephone,  and  person- 
to-person  interviews. 

m.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households;  State,  local,  or  tribal 
government;  Federal  government.  " 
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Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Response:  Varied, 
dependent  upon  the  data  collection 
method  employed.  The  response  time 
will  vary  from  15  minutes  to  fill  out  a 
questionnaire  to  several  hours  to 
participate  in  an  empirical  study. 
Average  response  time  is  expected  to  be 
1  hour. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  2,000. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have  , 

practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  inforination  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dat«d:  MarfTh  17.2003. 
Gwellnar  Banks, 

Managfinent  Analyst,  Office  of  the  Chief 
Information  Officer. 

[IR  Doc.  0.1-077.1  Filed  3-20-03;  8:45  am] 
BILUNO  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 


The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  , 
Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Manufacturing  Extension 
Partnership  (MEP)  Management 
Information  Reporting. 

Form:  None. 

OMB  Approval  Number:  0693-0032. 

Type  of  Review:  Regular  submission. 

Burden  Hours:  4,048. 


Number  of  Respondents:  60. 
Average  Hours  Per  Response:  68 

hours. 

Needs  and  Uses:  The  Manufacturing 
Extension  Partnership  (MEP),  sponsored 
by  NIST,  is  a  national  network  of 
locally-based  manufacturing  extension 
centers  working  with  small 
manufacturers  to  help  improve  their 
productivity,  improve  profitability  and 
enhance  their  economic 
competitiveness. 

The  collected  information  will 
provide  the  MEP  with  information 
regarding  the  centers'  performance  in 
the  delivery  of  technology,  and  business 
solutions  to  US-based  manufacturers. 
The  information  obtained  will  assist  in 
determining  the  performance  of  the 
MEP  Centers  at  both  a  local  and  national 
level,  as  well  as,  the  impact  on  the 
national  economy.  Responses  to  the 
collection  of  information  are  mandatory 
per  the  regulatiohs  governing  the 
operation  of  the  MEP  Program  (15  CFR 
290.  291.  292,  and  H.R.  1274— Section 

2). 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Jacqueline  Zeiher, 
(202) 395-4638. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  to  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  i4th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jacqueline  Zeiher,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  Mardi  17.  2003.  . 

Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 
|FR  Doc.  03-6776  Filed  3-20-03:  8:45  ami 

BILUNG  CODE  3510-CN-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  Fastener  Quality 
Act  Requirements 


summary:  The  Department  of  Commerce 
as  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  prudent, 
invites  the  general  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C.  3506 
(2)(A)). 


action:  Notice. 


DATES:  Written  comments  must  be 
submitted  on  or  before  May  20,  2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental  Forms 
Clearance  Officer,  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHvneit@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Wayne  Stiefel, 
International  Legal  Metrology  Group, 
301-975-4011  or  via  the  Internet  at 
stiefel@nist.gov. 

SUPPLEMENTARY  INFORMATION: 

I,  Alistract 

The  National  Institute  of  Standards 
and  Technology  (NIST),  a  component  of 
the  Technology  Administration 
reporting  to  the  Under  Secretary  for 
Technology,  under  the  Fastener  Quality 
Act  (the  Act)  (Public  Law  101-592 
amended  by  Public  Law  104-113, 
Public  Law  105-234  and  Public  Law 
106-34)  is  required  to  accept  an 
affirmation  from  laboratory 
accreditation  bodies  and  quality  system 
registrar  accreditation  bodies.  "They  are 
required  to  meet  the  applicable 
International  Organization  for 
Standardization/International  Electro- 
Technical  Commission  (ISO/IEC) 
Guides  (ISO/IEC  Guide  58  for  laboratory 
accreditors  and  ISO/IEC  Guide  61  for 
registrar  accreditors).  An  organization 
having  made  such  an  affirmation  to 
NIST  may  accredit  either  fastener 
testing  laboratories  or  quality  system 
registrars  for  fastener  manufacturers  in 
accordance  with  the  applicable 
provisions  of  the  Act.  NIST  will  solicit 
information  declarations  from  U.S.  and 
foreign,  private  accreditation  bodies. 
The  information  collected  will  enable 
NIST  to  compile  a  list  of  accreditation 
bodies  able  to  provide  accreditations 
meeting  all  the  requirements  of  the  Act 
and  of  the  procedures,  15  CFR  part  280. 

II.  Method  of  Collection 

Applicants  submit  required 
information  in  paper  form. 
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m.  Data 

OMB  Number:  0693-0015. 

Form  Number(s):  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Response:  1.5 
hours  per  accreditation  and  20  hours 
per  petition. 

Estimated  Total  Annual  Burden 
Hours;  21.5. 

Estimated  Annual  Respondent  Cost 
Burden: $442. 

rV.  Requests  for  Comments 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performemce 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
'record. 

Dated:  March  17.2003. 
Gwellnar  Banks. 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Dor.  03-6777  Filed  3-20-^)3:  8:45  am] 

BIUJNG  CODE  351(K-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  Coastal  Zone 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 

Resource  Management.  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Rhode  Island 
Coastal  Resources  Management  Program 


and  the  Kachemak  Bay  National 
Estuarine  Research  Reserve,  Alaska. 

The  Coastal  Zone  Management 
Program  evaluation  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended,  (CZMA)  and  regulations  at  15 
CFR  part  923,  subpart  L.  The  National 
Estuarine  Research  Reserve  evaluation 
will  be  conducted  pursuant  to  sections 
312  and  315  of  the  CZMA  and 
regulations  at  15  CFR  part  921,  subpart 
E  and  prart  923.  subpart  L. 

The  CZMA  requires  continuing 
review  of  the  performance  of  States  with 
respect  to  coastal  program  and  research 
reserve  program  implementation. 
Evaluation  of  Coastal  Zone  Management 
Programs  and  National  Estiiarine 
Research  Reserves  requires  findings 
concerning  the  extent  to  which  a  State 
has  met  the  national  objectives,  adhered 
to  its  Coastal  Management  Program 
document  or  Reserve  final  management 
plan  approved  by  the  Secretary  of 
Commerce,  and  adhered  to  the  tefms  of 
financial  assistance  awards  funded 
under  the  CZMA. 

The  evaluations  will  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with,  interested 
Federal,  State  and  local  agencies  and 
members  of  the  public.  Public  meetings 
will  be  held  as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  the  public  meetings  during  the  site 
visits. 

The  Rhode  Island  Coastal  Resources  ' 
Management  Program  evaluation  site 
visit  will  be  held  May  19-23,  2003.  One 
public  meeting  will  be  held  during  the 
week.  The  public  meeting  will  be  on 
Wednesday,  May  21.  2003.  at  7  p.m.,  in 
Conference  Room  B,  William  A.  Powers 
Building,  Department  of 
Administration,  One  Capitol  Hill. 
Providence,  Rhode  Island  02908. 

The  Kachemak  Bay  National  Estuarine 
Research  Reserve  evaluation  site  visit 
will  be  held  June  2-6,  2003.  On  public 
meeting  will  be  held  during  the  week. 
The  public  meeting  will  be  on 
Wednesday,  June  4.  2003,  at  6  p.m.,  at 
the  Kachemak  Bay  National  Estuarine 
Research  Reserve,  Alaska  Department  of 
Fish  and  Game,  2181  Kachemak  Drive, 
Homer,  Alaska  99603. 

Copies  of  states'  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  states,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  last 
public  meeting.  Please  direct  written 
comments  to  Ralph  Cantral,  Chief, 


National  Policy  and  Evaluation 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA. 
1305  East-West  Highway.  10th  floor. 
Silver  Spring  Maryland  20910.  When 
the  evaluations  are  completed,  OCRM 
will  place  a  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  Final  Evaluation  Findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Cantral,  Chief.  National  Policy 
and  Evaluation  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1305,  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  (301)  713-3155,  Extension  118. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  March  14.  2003. 
Alan  Neuschatz. 

Associate  Assistant  Administrator  for 
Management.  Ocean  Services  and  Coastal 
Zone  Management. 
|FR  Doc.  03-6778  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  3S10-0»-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

In  the  Matter  of  Washington  Mutual, 
Inc.  and  Its  Various  Subsidiaries 
Request  for  Relief 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Order. 

SUMMARY:  In  response  to  a  request  for 
relief  from  Washington  Mutual,  Inc.  and 
its  various  subsidiaries  (collectively. 
"Washington  Mutual"),  the  Commodity 
Futures  Trading  Commission 
("Commission"),  pursuant  to  section 
la(12)(C)  of  the  Commodity  Exchange 
Act  ("Act"),  is  issuing  an  order  that 
provides  that,  subject  to  certain 
conditions.  Single  Asset  Development 
Borrowers  ("SADBs")  that  have  a 
natural  person,  who  is  an  eligible 
contract  participalit  ("ECP"),  acting  as  a 
guarantor  for  the  SADBs"  ovef-the- 
counter  ("OTC")  derivatives 
transactions,  are  "eligible  contract 
participants"  as  that  term  is  defined  in 
section  la(12)  of  the  Act.  Accordingly, 
subject  to  certain  conditions  as  set  foilh 
in  the  Commission's  order,  an  SADB 
acting  for  its  own  account,  whose 
obligations  are  guaranteed  by  a  natural 
person  who  is  an  ECP.  is  permitted  to 
enter  into  certain  OTC  derivatives 
transactions  pursuant  to  section  2(c). 
2(d)(1)  and  2(g)  of  the  Act. 

DATES:  This  order  is  effective  March  21, 
2003. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Deputy  Director  or 
Peter  B.  Sanchez.  Attorney  Advisor. 
Compliance  and  Registration  Section. 
Division  of  Clearing  and  Intermediary 
Oversight.  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Center. 
1155  21st  Street.  NW.,  Washington.  DC 
20581.  Telephone:  202-418-5439  and 
202-418-5236.  respectively.  E-mail: 
lpatent®cftc.gov  and 
psanchez®cftc.gov,  respectively. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

Section  la(12)  of  the  Act.  as  amended 
by  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA"). 
Pub.  L.  106-554,  which  was  signed  into 
law  on  December  21,  2000.  defines  the 
term  ECP  by  listing  those  entities  and 
individuals  considered  to  be  ECPs. ' 
Natural  persons  who  meet  certain 
nnancial  criteria  are  explicitly  included 
in  the  ECP  definition  to  the  extent  that 
such  persons  transact  in  their  individual 
capacity.  The  section  l(a)(12)  definition 
of  ECP  also  includes  certain  entities 
whose  obligations  are  guaranteed  by  an 
ECP.  Natural  persons  are  not  among  the 
permissible  guarantors  enumerated  in 
se,ction  la(12).- 

In  addition  to  specifying  certain 
persons  as  ECPs.  the  Act  gives  the 


'  Incliidt!)!  |(uiitirt<lly  in  Nw:lioii  1h(  12)  as  KOPs  art- 
riiiaiicial  institutions:  Insurance  Lninpanit-s  and 
inveslm«nl  iiinipaniRs  subjmit  to  rnxulalion: 
conimiMlily  pools  an«l  omployufl  U'nttfil  plans 
siibi»t:t  to  regulation  and  asset  requiremcnls;  other 
entities  subject  to  asset  nnjuiretnents  or  whose 
obligations  are  jjuaranleed  by  an  IX'.P  that  meets  a 
net  worth  requirement;  governmental  entities; 
brokers,  dealers,  and  futures  commission  merchants 
("I'CMs")  subject  to  regidation  and  organized  as 
other  than  natural  p«!r>ions  or  proprietorships; 
brokers,  dealers,  and  FCMs  subjwt  to  regulation 
and  organized  as  natural  persons  or  proprietorships 
subje<;l  to  total  asset  requirements  or  whose 
obligations  are  guaranteed  by  an  E(;P  that  meets  a 
net  worth  requirement;  floor  brokers  or  floor  traders 
subj««:t  to  regulation  in  connection  with 
Iransacticms  that  take  place  on  or  through  the 
facilities  of  a  registered  entity  or  an  exempt  board 
-of  trade;  individuals  subject  to  total  asset 
re<iuirements;  an  investment  advisor  or  commodity 
trailing  advisor  afiting  as  an  investment  manager  or 
fiduciary  for  another  EC:i'.  and  any  other  person  that 
the  Commission  deems  eligible  in  light  of  the 
financial  or  other  qualifications  of  the  |)«rson. 

-'  Non-natural  persons  are  pijrmitted  to  act  as 
guarantors  for  an  entity  that  would  not  otherv*ise 
b«^  an  Ef:P.  Secrtion  la('l2MA)(v)  defines  an  ECP  as. 
among  other  things,  a  "corporatiim.  partnership, 
proprietorship,  organization,  trust,  or  other  entity" 
that  (I I  has  a  net  worth  exceeding  SI  million  and 
that  enters  into  agreements,  contracts  or 
transactions  in  connet:tion  with  the  conduct  of  the 
entity's  business  or  to  manage  the  risk  assnc:iated 
with  an  asset  or  liability  that  is  owned  or  incurred: 
or  (2)  that  has  total  assets  exneeding  SIO  million, 
the  obligations  of  which  are  guaranteed  or 
otherwise  supported  by  an  entity  des<:rit>ed  in 
l(a|(12)(A)|i)  (financial  institutions),  (ii)  (certain 
insurance  companies),  (iii)  (certain  investment 
companies),  (iv)  (certain  commodity  pools),  or  (vii) 
(government  entities). 


Commission  discretion  to  expand  the 
ECP  category.  Specifically,  section 
la(12)(C)  provides  that  the  list  of 
entities  defined  as  ECPs  shall  include 
"any  other  person  that  the  Commission 
determines  to  be  eligible  in  light  of  the 
financial  or  other  qualifications  of  the 
person."  Although  the  Washington 
Mutual  letter  was  framed  as  a  request 
for  a  no-action  letter,  the  Commission 
has  determined,  pursuant  to  section 
la(12)(C)  of  the  Act.  to  issue  an  order, 
subject  to  conditions,  that  certain 
entities  that  have  a  natural  person  ECP 
as  a  guarantor  are  ECPs. 

II.  The  Washington  Mutual  Letter 

A.  Introduction 

By  letter  to  the  Division  of  Clearing 
and  Intermediary  Oversight 
("Division"),  Washington  Mutual 
submitted  a  request  for  a  no-atrtion  letter 
pursuant  to  Commission  rule  140.99. ' 
Specifically,  Washington  Mutual,  acting 
on  behalf  of  itself  and  unnamed  SADBs 
who  wish  to  enter  into  OTC  transactions 
with  Washington  Mutual,  requested  a 
no-action  letter  pursuant  to  rule  140.99 
stating  that  the  Division  would  not 
recommend  enforcement  action  if 
SADBs,  when  guaranteed  by  a  natural 
person  who  is  an  ECP.  entered  into 
certain  OTC  transactions. 

SADBs  are  entities  that  develop  a 
single  piece  of  commercial  real  estate. 
Because  SADB  clients  typically  borrow 
amounts  nearly  equal  to  the  value  of  the 
real  estate  to  be  developed,  they  usually 
have  a  low  net  worth  (less  than  $1 
million).  Washington  Mutual  acts  as  a 
lender  to  several  SADBs. 

Washington  Mutual  wishes  to  engage 
in  OTC  derivatives  transactions  with 
these  SADBs  in  order  to  allow  the 
SADBs  to  hedge  their  operating  risks 
from  interest  rates,  or  foreign  currencies, 
but  the  SADBs  do  not  qualify  as  ECPs 
because  they  do  not  possess  SIO  million 
in  total  assets  or  $1 'million  in  net  worth 
as  required  by  section  la(12)(A)(v)  of 
the  CEA.  Natural  persons  who  are  ECPs 
with  over  $10  million  in  assets  are 
willing  to  act  as  guarantors  of  SADBs  for 
the  OTC  transactions,  but  absent  a 
finding  that  the  ECP  definition  should 
be  expanded  to  include  entities  with 
natural-person  ECPs  as  guarantors,  an 
SADB  with  a  natural-person  ECP  as  a 
guarantor  will  not  qualify  as  an  ECP. 
This  presents  a  matter  of  first 
impression  for  the  Commission. 


^  The  request  was  presented  by  a  letter  dated 
October  22,  2002.  to  the  Director  of  Division  of 
Trading  and  Markets  from  lacob  Scholl,  counsel  for 
Washington  Mutual.  As  of  |uly  1.  2002,  a 
reorganization  of  the  Cjimmission  became  effective. 
The  Division  of  Clearing  and  Intermediary 
Oversight  is  the  successor  to  the  Division  of  Trading 
and  Markets. 


Washington  Mutual  represents  that 
the  permissible  OTC. transactions  would 
be  limited  to  trading  in  OTC  derivatives 
that  are  necessary  for  the  SADB  to  hedge 
the  risk  that  the  SADB  is  exposed  to,  or 
reasonably  likely  to  be  exposed  to,  as  a 
result  of  the  SADB's  operations.  The 
trading  in  the  OTC  derivatives  will  be 
limited  to  transactions  that  constitute 
hedging  transactions. 

Washington  Mutual  further  proposed 
that  such  transactions  would  be  subject 
to  additional  conditions  and  restrictions 
detailed  in  the  petition  and  described 
below, 

B.  Public  Interest  Considerations 

In  its  letter,  Washington  Mutual  stated 
that  it  is  good  public  policy  for  the 
Commission  to  permit  SADBs  to  have 
natural  persons  acting  as  guarantors. 

First.  Washington  Mutual  stated  that 
failure  to  grant  the  requested  relief 
would  limit  the  opportunity  of  SADBs 
to  memage  their  business  risk. 

Second,  Washington  Mutual  stated 
that  failure  to  grant  the  requested  relief 
would  yield  the  unusual  result  that  the 
guarantor,  as  an  individual,  would  be 
permitted  to  enter  into  derivative 
transactions,  but  that  an  entity  which  is 
fully  guaranteed  by  the  same  individual 
may  not. 

Moreover,  a  natural  person  could 
form  a  single  shareholder  corporation  or 
single  member  limited  liability 
company  and  be  eligible  to  engage  in 
the  same  kind  of  contracts  directly,  as 
an  ECP.  or  indirectly  as  a  guaremtor. ' 
Forming  a  corporation  or  LLC  that 
qualifies  as  an  ECP.  however,  would  tie 
up  a  great  deal  of  the  natural  person's 
assets. 

Third,  the  CEA  permits  commodity 
pools  with  assets  of  over  $5  million  that 
are  operated  by  commodity  pool 
operators  ("CPOs")  subject  to  regulation 
under  the  Act  (or  a  similarly  situated 
foreign  person)  to  act  as  guarantors. 
Conceivably,  a  collection  of  several 
investors,  each  of  whom  need  not  have 
enough  assets  to  qualify  as  an  ECP, 
could  form  a  commodity  pool  and 
invest  in  the  same  type  of  derivatives 
directly,  acting  as  an  ECP.  or  indirectly 
as  a  guarantor. 

Because  the  bank  and  an  individual 
can  engage  in  derivative  transactions 
.  among  themselves,  permiting  the 
individual  to  guarantee  a  third  party  for 
the  same  type  of  transaction  should  not 
be  objectionable — particularly  if  the 
derivatives  transactions  are  limited 
solely  to  hedging  transactions. 

III.  Conclusion 

After  consideration  of  the  Washington 
Mutual  letter,  the  Commission  has 
determined  that  SADBs.  subject  to 
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certain  conditions,  are  eligible  to  be 
ECPs  as  that  term  is  defiiied  in  section 
la(12)  of  the  Act.  Under  the  terms  of 
this  order,  the  SADBs  would  meet  the 
financial  qualifications  of  an  ECP  by 
having  a  financial  guarantee  for  the  OTC 
transactions  from  a  natural  person  who 
is  an  ECP  and  by  satisfying  certain 
minimum  financial  requirements. 

Accordingly,  the  Commission  has 
determined  to  issue  an  order,  pursuant 
to  section  la{12)(C)  of  the  Act.  subject 
to  certain  conditions,  that  SADBs  as 
described  herein  with  a  natural  person 
who  is  an  ECP  acting  as  guarantor 
qualify  as  ECPs.  The  order  permits  the 
SADBs  to  enter  into  OTC  transactions 
pursuant  to  section  2(c),  2(d)(1)  and  2(g) 
of  the  Act. 

IV.  Cost  Benefit  Analysis 

Section  15  of  the  Act,  as  amended  by 
section  119  of  the  CFMA,  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  or  order  under  the  Act. 
By  its  terms,  section  15  does  not  require 
the  Commission  to  quantify  the  costs 
and  benefits  of  it&  action  or  to  determine 
whether  the  benefits  of  the  action 
outweigh  its  costs.  Rather,  section  15 
simply  requires  the  Conmiission  to 
"consider  the  costs  and  benefits"  of  the 
subject  rule  or  order. 

Section  15(a)  further  specifies  that  the 
costs  and  benefits  of  the  proposed  rule 
or  order  shall  be  evaluated  in  light  of 
five  broad  areas  of  market  and  public 
concern:  (1)  Protection  of  market 
participants  and  the  public;  (2) 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets;  (3) 
price  discovery;  (4)  sound  risk 
management  practices;  and  (5)  other 
public  interest  considerations.  The 
Commission  may.  in  its  discretion,  give 
greater  weight  to  any  one  of  the  five 
enumerated  areas  of  concern  and  may. 
in  its  discretion,  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  or  order  is  necessary  or  appropriate 
to  protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

The  order  is  intended  to  reduce 
regulatory  barriers  to  permit  SADBs. 
when  acting  in  a  proprietary  capacity, 
with  a  natural  person  who  is  an  ECP  as 
guarantor,  to  enter  into  OTC 
transactions  for  hedging  purposes.  The 
Commission  has  considered  the  costs 
and  benefits  of  the  order  in  light  of  the 
specific  provisions  of  section  15(a)  of 
the  Act. 


A.  Protection  of  Market  Participants  and 
the  Public 

The  order  would  permit  an  SADB  to 
participate  in  the  OTC  markets,  subject 
to  a  guarantee  from  a  natural  person 
who  qualifies  as  an  ECP.  Accordingly, 
there  should  be  no  effect  on  the 
Conmiission's  ability  to  protect  market 
participants  and  the  public. 

B.  Efficiency  and  Competition 

The  order  is  not  expected  to  have  an 
effect  on  efficiency  or  competition. 

C.  Financial  Integrity  of  Futures  Markets 
and  Price  Discovery 

The  order  should  have  no  effect,  from 
the  standpoint  of  imposing  costs  or 
cheating  benefits,  on  the  financial 
integrity  of  the  futures  and  options 
markets. 

D.  Sound  Risk  Management  Practices 

The  order  should  have  no  effect,  from 
the  standpoint  of  imposing  costs,  on  the 
risk  management  practices  of  the  OTC 
derivatives,  futures  or  options  industry. 

E.  Other  Public  Interest  Considerations 

The  order  will  have  the  positive  effect 
of  allowing  SADBs  to  hedge  the  risks 
that  they  may  be  exposed  to  as  a  result 
of,their  business  operations. 

V.  Order 

Upon  due  consideration,  and 
pursuant  to  its  authority  under  section 
la(12)(C)  of  the  Act  to  determine  that 
persons  other  than  those  enumerated  in 
the  Act  are  ECPs  in  light  of  the  financial 
or  other  qualifications  of  these  persons, 
the  Commission  hereby  determines  that 
an  SADB.  whose  OTC  derivatives 
obligations  are  guaranteed  by  a  natural 
person  who  is  an  ECP.  is  an  eligible 
contract  participant  and  may  enter  into 
OTC  derivatives  contracts,  agreements 
or  transactions  under  the  following 
conditions: 

1.  The  contracts,  agreements  or 
transactions  must  be  entered  into 
pursuant  to  section  2(c),  2(d)(1)  or  2(g) 
of  the  Act. 

2.  Washington  Mutual  must  verify 
that  each  natural-person  ECP  guarantor 
to  an  SADB  meets  the  financiad 
requirements  to  be  an  ECP  as  a  natural 
person,  pursuant  to  section 
la(12)(A)(xi)(I). 

3.  The  SADB  must  have  obtained  a 
financial  guarantee  for  the  contracts, 
agreements  or  transactions  from  a 
natural  person  that  meets  the 
qualifications  to  be  an  ECP  as  such  term 
is  currently  defined  in  section 
l(a)(12)(A)(xi){I)  of  the  Act  and  as  may 
be  amended  from  time  to  time. 

4.  An  SADB  may  engage  in  OTC 
derivatives  contracts,  agreements  or 


transactions  only  to  the  extent  that  such 
OTC  derivatives  contracts,  agreements 
or  transactions  are  necessar\'  to  hedge 
the  risk  associated  with  an  asset  or 
liability  owned  or  incurred  or 
reasonably  likely  to  be  owned  or 
incurred  by  an  SADB  in  the  conduct  of 
its  business. 

5.  SADBs  may  only  engage  in  OTC 
derivatives  trades  with  Washington 
Mutual  if  they  have  an  existing  lending 
relationship  with  Washington  Mutual 
and  they  act  in  a  principal  capacity  with 
Washington  Mutual. 

6.  A  guarantor  must  compute  its  net 
.  worth  and  total  assets  in  accordance 

with  generally  accepted  accounting 
principles  consistently  applied. 

7.  Natural  persons  acting  as 
guarantors  must  imconditionally 
guarantee  the  full  amount  of  an  SADB's 
OTC  derivatives  contracts,  agreements 
or  transactions. 

8.  Washington  Mutual  will  keep 
records  relating  to  its  OTC  derivative 
contracts,  agreements  and  transactions 
with  SADBs  and  their  guarantors  under 
this  Order,  including  docuimentation 
demonstrating  compliance  with 
conditions  2,  3,  4,  5  and  7  of  this  order, 
the  levels  of  OTC  trading  and  the 
number  of  SADBis  and  guarantors  who 
participated  in  these  activities.  Such 
records  shall  be  made  available  upon 
the  request  of  any  representative  of  the 
Commission,  the  Department  of  Justice, 
Washington  Mutual 's  banking  regulators 
or  any  other  governmental  entity  with 
jurisdiction  over  Washington  Mutual  or 
the  OTC  derivatives  transactions  in 
question. 

This  Order  is  based  upon  the 
representations  made  and  supporting 
material  provided  to  the  Commission  by 
Washington  Mutual.  Any  material 
changes  or  omissions  in  the  facts  and 
circumstances  pursuant  to  which  this 
Order  is  granted  might  require  the 
Commission  to  reconsider  its  finding 
that  the  provisions  set  forth  herein  are 
appropriate.  Further,  if  experience 
demonstrates  that  the  continued 
effectiveness  of  this  Order  would  be 
contrary  to  the  public  interest,  the 
Commission  may  condition,  modify, 
suspend,  terminate  or  otherwise  restrict 
the  provisions  of  this  Order,  as 
appropriate,  on  its  own  motion.  This 
Order  pertains  only  to  OTC  derivative 
transactions  that  are  not  contrary  to 
banking  laws  and  regulations  that  may 
otherwise  govern  Washington  Mutual's 
conduct. 
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Issued  in  Washington.  DC,  on  March  17, 
2003.  In  the  Commission. 
lean  A.  Webb, 

Sucretarx'  of  the  Commission. 
IFK  Doc  ()3-<i774  Kilml  .3-20-0.1:  8:45  am) 
BILLING  COOC  S3S1-«1-P 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 

Secretary  of  Defense  (Heahh  Affairs), 

DoD. 

action:  Notice. 

summary:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  announces  a  proposed 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practiqal  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
r.omments  received  by  May  20,  2003. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  continuing 
information  collection  should  be  sent  to 
the  TRICARE  Management  Activity, 
Operations  Directorate,  Attn:  Danita 
Hunter.  5111  Leesburg  Pike,  Suite  810, 
Falls  Church.  VA  22041. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
information  collection,  please  write  to 
the  above  address  or  contact  Danita 
Hunter  by  calling  (703)  681-0039  or  e- 
mail  at  danita.hunter@tma.osd.mil. 

Title,  Associated  Form  and  OMB 
Number:  Women.  Infant,  and  Children 
Overseas  Program  (WIC  Overseas) 
Eligibility  Application. 

Needs  ana  Uses:  The  proposed 
information  collection  requirement  is 
necessary  for  individuals  to  apply  for 
certification  and  periodic  recertification 
to  receive  WIC  Overseas  benefits. 

Affected  Public:  Individuals. 

Annual  Burden  Hours:  187.5. 

Number  of  Respondents:  375. 


Responses  Per  Respondent:  2. 

Average  Burden  Per  Response:  15     - 
minutes. 

Frequency:  Initially  and  every  six 
months. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Collection 

The  purpose  of  the  program  is  to 
provide  supplemental  foods  and 
nutrition  education  to  serve  as  an 
adjunct  to  good  health  care  during 
critical  times  of  growth  and 
development,  in  order  to  prevent  the 
occurrence  of  health  problems, 
including  drug  and  other  substance 
abuse,  and  to  improve  the  health  status 
of  program  participants.  The  benefit  is 
similar  to  the  benefit  provided  under 
the  domestic  WIC  program. 

Summary  of  Information  Collection 

Respondents  are  individuals  on  duty 
at  stations  outside  the  United  States 
(and  its  territories  and  possessions) 
accompanying  the  armed  forces  who 
desire  to  recseive  supplemental  food  and 
nutrition  education  services.  To  be 
eligible  for  the  DoD  special 
supplemental  food  program,  these 
persons  applying  must  additionally  be 
found  to  be  at  nutritional  risk. 
Specifically,  to  be  certified  as  eligible  to 
receive  benefits  under  the  program,  a 
person  must: 

•  Meet  speciHed  program  income 
guidelines  published  by  the  Secretary  of 
Health  and  Human  Services,  and 

•  Meet  one  of  the  criteria  listed 
determined  to  be  indicative  of 
nutritional  risk. 

Determinations  of  income  eligibility 
and  nutritional  risk  will  be  made  to  the 
extent  practicable  using  applicable 
standards  used  by  the  United  States 
Department  of  Agriculture  (USDA)  in 
determining  eligibility  for  the  domestic 
Women,  Infants,  and  Children  (WIC) 
program.  In  determining  income 
eligibility,  the  Department  will  use  the 
Department  of  Health  and  Human 
Services  income  poverty  table  for  the 
state  of  Alaska. 

Dated;  February  21.  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 
[PR  Doc.  03-6765  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  8001-Oe-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttM  Secretary 
Defense  Science  Board 
AGENCY:  Department  of  Defense. 


ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Missile  Defense,  Phase  III 
(Modeling  and  Simulation)  will  meet  in 
closed  session  on  March  18,  2003,  at  the 
Institute  for  Defense  Analyses,  1801  N. 
Beauregard  Street,  Alexandria,  VA; 
April  9,  2003,  in  Huntsville,  AL;  April 
18,  2003,  at  Shriever  AFB,  CO;  and  May 
1-2,  2003,  at  the  Institute  for  Defense 
Analyses,  1801  N.  Beauregard  Street, 
Alexandria.  VA.  The  Task  Force  will 
assess:  the  scope  of  the  modeling  and 
simulation  effort;  the  appropriateness  of 
the  level  of  fidelity  of  classes  of 
simulations;  the  impact  of 
communications  in  the  end-to-end 
models;  the  approaches  to  ensuring  the 
validity  of  simulations  for  all  uses, 
including  exercises  and  wargaming 
done  for  training  and  operations 
concept  development;  and  additional 
opportunities  for  modeling  and 
simulation  contribution  to  Ballistic 
Missile  Defense  Systems  development 
and  evaluation. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  address  the  above 
mentioned  issues  in  a  system  of  systems 
context  with  particular  emphasis  on 
battle  management  systems,  command 
and  control  systems,  and  the  global 
sensor  system.  The  Task  Force  will 
provide  advice  on  the  state  of  modeling 
and  simulation  for  use  in  assessing 
overall  performance  of  segments  of  the 
Ballistic  Missile  Defense  Systems;  e.g.. 
ground-based  midcourse  intercept 
system,  space-based  interceptor  system. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  these  meetings  will  be 
closed  to  the  public. 

Dated:  February  24.  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 
'  IFR  Doc.  03-6762  Filed  3-20-03:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Interference  Capability 
will  meet  in  closed  session  on  April  2, 
2003,  in  Washington,  DC  (place  to  be 
determined).  This  Task  Force  will 
review:  new  interference  capabilities, 
identifying  potentially  high-payoff  and 
high-threat  capabilities,  existing  data, 
assessing  technical  merits;  and  potential 
threats  to  U.S.  assets. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  and  evaluate  the 
Department's  ability  to  provide 
information  on  high-payoff  and  high- 
threat  capabilities. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-462.  as  amended  (5 
U.S.C.  App.  n).  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Dated:  February  24.  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 

[PR  Doc.  03-6763  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  S001-0S-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Seabasing  will  meet  in 
closed  session  on  April  15-16.  2003,  at 
Strategic  Analysis  Inc.,  3601  Wilson 
Boulevard,  Ariington,  VA.  The  Task 
Force  will  assess  how  seabasing  of 
expeditionary  forces  can  best  serve  the 
nation's  defense  needs  through  at  least 
the  first  half  of  the  21st  century. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 


Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  examine  the  broadest 
range  of  alternatives  for  seabasing  of 
expeditionary  forces  and  be  guided  by: 
the  expected  naval  environmental  for 
the  next  20-50  years;  the  role  of  naval 
forces  in  enabling  access  for  joint  forces 
through  the  world's  littorals;  assets  and 
technolgoies  needed  to  establish  a 
robust  and  capable  Enhanced 
Networked  Seabase;  the  timing  of  the 
acquisition  of  the  technologies, 
platforms  and  systems  which  replace 
the  legacy  systems;  and  the  function  of 
new  hardware  and  opportunities  to 
reallocate  functionally  to  improve 
effectiveness,  or  efficiency,  or  economy. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Dated:  February  24,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  03-6764  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army;  Corps  of 
Engineers 

Availability  for  the  Draft  Feasibility 
Report  and  Enviommental  Impact 
Statement/Environmental  impact 
Report  for  ttie  Lower  Cache  Creeic, 
Yolo  County,  CA,  City  of  Woodland 
and  Vicinity,  for  Potential  Flood 
Damage  Reduction  Project 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  in  coordination  with  The 
Reclamation  Board  of  the  State  of 
California  and  the  City  of  Woodland, 
have  prepared  a  Draft  Feasibility  Report 
and  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DFR/ 
DEIS-EIR)  for  the  Lower  Cache  Creek, 
Yolo  County,  CA,  City  of  Woodland  and 
Vicinity,  for  Potential  Flood  Damage 
Reduction  Project.  This  investigation 
proposes  to  reduce  flood  damage  to  the 
city  of  Woodland  and  vicinity.  The 


DFR/DEIS-EIR  is  being  made  available 
for  a  45-day  public  comment  period.  All 
comments  should  be  submitted  on  or 
before  May  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information  related  to 
this  Report,  interested  persons  are 
invited  to  contact  the  following:  Ms. 
Patti  Johnson,  Environmental  Manager. 
U.S.  Army  Corps  of  Engineers,  1325  J 
Street,  Sacramento,  California  95814- 
2922.  (916)  557-6611  or  fax  (916)  557- 
5\3%,  patti.p.fohnson@usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  Report  Availability.  Printed  copies 
of  the  DFR/DEIS-EIR  are  available  for 
public  inspection  and  review  at  the 
following  locations: 

a.  U.S.  Army  Corps  of  Engineers, 
Sacramento  District,  1325  J  Street, 
Sacramento,  CA  95814-2922. 

b.  City  of  Wdodland  Library, 
Reference  Section,  250  First  Street, 
Woodland,  CA  95695. 

c.  Yolo  County  Library,  Yolo  Branch, 
37750  Sacramento  Street,  Yolo,  CA 
95697. 

The  entire  DFR/DEIS-EIR  may  also  be 
viewed  on  the  U.S.  Army  Corps  of 
Engineers.  Sacramento  District  website 
at  the  following  address:  http:// 
spk.  usace.army.mil/civ/ 
lowercachecreek/ 

2.  Commenting.  Comments  received 
in  response  to  this  report,  including 
names  and  addresses  of  those  who 
comment,  will  bexonsidered  part  of  the 
public  record  on  this  proposed  action. 
Comments  submitted  anonymously  will 
be  accepted  and  considered.  Pursuant  to 
7  CFR  1.27(d),  any  person  may  request 
the  agency  to  withhold  a  submission 
from  the  public  record  by  showing  how 
the  Freedom  of  Information  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that,  under  the  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Corps  will 
inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  commenters  may  be  resubmitted 
with  or  without  the  name  and  address. 

Dated:  March  3.  2003. 
Michael  |.  Conrad,  |r., 

COL.  EN,  Commanding. 

[FR  Doc.  03-6701  Filed  3-20-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DoD. 
action:  Notice. 


SUMMARY:  The  following  invention  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  made 
available  for  licensing  by  the 
Department  of  the  Navy.  U.S.  Patent 
Number  6.423,844  Bl  entitled  "Process 
for  Making  1.2.4-triazolo(4.3- 
Al[1.3,5ltriazine-3.5.7-triamine." 
ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
Naval  Surface  Warfare  Center.  Indian 
Head  Division.  Code  05T.  01  Strauss 
Avenue.  Indian  Head.  MD.  20640-5035. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
I  Scott  Deiter.  Head.  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division.  Code  05T. 
101  Strauss  Avenue.  Indian  Head,  MD 
20640-5035.  telephone  (301) 744-6111. 

Dated:  March  11.2003. 
Robert  E.  Vincent  li. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  VS.  Navy.  Federal  Register 
Liaison  Officer. 

(FR  Doc.  0.')-6»31  Filed  3-20-03:  8:45  am] 
BILLING  CODE  3S10-FF-P 

t 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy.  DoD. 
ACTION:  Notice. 


Dated:  March  11.2003. 
Robert  E.  Vincent  II, 

Lieutenant  Commander,  fudge  Advocate 
Generals  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

|FR  Doc.  03-6832  Filed  3-20-03;  8:45  am) 
BILLING  C00€  MIO-ff-P 


SUMMARY:  The  following  invention  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  made 
available  for  licensing  by  the 
Department  of  the  Navy.  U.S.  Patent 
Number  6.379.104  entitled  "Single  Side 
Entry  Container  Lifting  Device." 
ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
Naval  Surface  Warfare  Center.  Indian 
Head  Division,  Code  05T.  01  Strauss 
Avenue.  Indian  Head.  MD  20640-5035. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter.  Head.  Tiechnology 
Transfer  Office.  Naval  Surface  Warfare 
Center  Indian  Head  Division.  Code  05T. 
101  Strauss  Avenue.  Indian  Head.  MD 
20640-5035.  telephone  (301) 744-6111. 


_    DEPARTMENT  OF  DEFENSE 


Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy.  DOD. 
action:  Notice. 


SUMMARY:  The  following  invention  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  made 
available  for  licensing  by  the 
Department  of  the  Navy.  U.S.  Patent 
Number  6.502,696  entitled  "Strapless 
Pallet." 

ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
Naval  Surface  Warfare  Center.  Indian 
Head  Division.  Code  05T.  01  Strauss 
Avenue.  Indian  Head,  MD  20640-5035. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
I.  Scott  Deiter.  Head.  Technology 
Transfer  Office.  Naval  Surface  Warfare 
Center  Indian  Head  Division,  Code  05T. 
101  Strauss  Avenue.  Indian  Head.  MD 
20640-5035.  telephone  (301) 744-6111. 

Dated:  March  11.  2003. 
Robert  E.  Vincent  II. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 
|FR  Doc.  03-6833  Filed  3-20-03;  8:45  am] 

BILLING  COM  MIO-fF-P 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-225-A] 

Application  To  Export  Electric  Energy; 
Split  Rock  Energy  LLC 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

summary:  Split  Rock  Energy,  LLC  (Split 
Rock)  has  applied  for  authority  to 
transmit  electric  energy  from  the  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
dates:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  21.  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 


Power  Import/Export  (FE-27).  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy.  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  August  15,  2000,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  issued  Order  No.  EA-225 
authorizing  Split  Rock  to  transmit 
electric  energy  from  the  United  States  to 
Canada  as  a  power  marketer  using  the 
international  electric  transmission 
facilities  owned  and  operated  by  Basin 
Electric  Power  Cooperative,  Bormeville 
Power  Administration,  Citizen  Utilities, 
-Eastern  Maine  Electric  Cooperative. 
International  Transmission  Company 
(formally  The  Detroit  Edison  Company), 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault.  Inc..  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority.  Niagara  Mohawk 
Power  Corporation.  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  That  two-year 
authorization  expired  on  August  15. 
2002. 

On  February  3.  2003.  DOE  received  an 
application  from  Split  Rock  to  renew  its 
authorization  to  transmit  electric  energy 
from  the  United  States  to  Canada  for  a 
period  of  five  (5)  years. 

Pwceduraf  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  Federal 
Energy  Regulatory  Commission's  rules 
of  practice  and  procedures  (18  CFR 
385.211.  385.214).  Fifteen  copies  of  each 
petition  and  protest  should  be  filed  with 
DOE  on  or  before  the  date  listed  above. 

Comments  on  the  Split  Rock 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-225-A.  Additional  copies  are 
to  be  filed  directly  with  Steven  W. 
Tyacke,  Esq..  30  West  Superior  Street, 
Duluth.  MN  55802,  (218)  723-3955. 
DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 


Federal  Register / Vol.  68,  No,  55 /Friday.  March  21,  2003 /Notices 


13909 


granted  in  FE  Order  No.  EA-225. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 
documentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-225 
proceeding. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the  FE 
home  page  at  http://www.fe.de.gov. 
Upon  reaching  the  FE  home  page,  select 
"Electricity  Regulation"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington.  DC.  on  March  17, 
2003. 

Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 

Office  of  Coal  &■  Power  Import/Export.  Office 

of  Coal  &■  Power  Systems,  Office  of  Fossil 

Energy. 

IFR  Doc.  03-6787  Filed  3-20-03;  8:45  am] 

BiLUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

[FE  Doclcet  No.  PP-85-2] 

Application  To  Transfer  Presidential 
Permit;  Westmin  Resources,  Inc.  and 
Boliden  Westrain  (Canada)  Limited 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Westmin  Resources,  Inc. 
(WRI)  and  Boliden  Westmin  (Canada) 
Limited  (BWCL)  jointly  applied  to 
transfer  Presidential  Permit  PP-85-A 
from  WRI  to  BWCL. 
DATES:  Comments,  protests,  or  requests 
to  intervene  nnist  be  submitted  on  or 
before  April  7,  2003. 

ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export,  FE-27.  Forrestal 
Building.  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  at  202- 
586-7983  or  Michael  T.  Skinker 
(Program  Attorney)  at  202-586-2793. 

SUPPLEMENTARY  INFORMATION:  The 
construction,  operation,  maintenance, 
and  connection  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10^85,  as 
amended  by  EO  12038. 


Existing  Presidential  permits  are  not 
transferable  or  assignable.  However,  in 
the  event  of  a  proposed  voluntary 
transfer  of  facilities,  in  accordance  with 
the  regulations  at  10  CFR  205.323,  the 
existing  permit  holder  and  the 
transferee  are  required  to  file  a  joint 
application  for  transfer  of  the  permit 
that  includes  a  statement  of  reasons  for 
the  transfer. 

On  October  5, 1988.  DOE  issued 
Presidential  Permit  PP-85  to  WRI  for  a 
35,000-yolt  alternating  current 
transmission  line  which  crosses  the  U.S. 
international  border  from  British 
Columbia.  Canada,  passes  through  the 
State  of  Alaska,  and  re-enters  British 
Columbia  at  a  second  point  on  the  U.S. 
international  border.  On  November  13. 
1989.  at  the  request  of  WRI.  DOE 
reissued  the  Presidential  permit  (PP- 
85-A)  in  the  name  of  Westmin  Mines, 
Inc. 

On  October  22,  2002.  WRI  and  BWCL 
jointly  filed  an  application  to  transfer 
Presidential  Permit  PP-85-A  from  UTU  ' 
to  BWCL.  BWCL  is  a  Canadian 
corporation  and  an  indirect,  wholly- 
owned  subsidiary  of  Boliden  Mineral 
AB,  a  Swedish  corporation.  BWCL,  will 
own  and  operate  the  U.S.  portion  of  the 
transmission  facilities. 

Proceduraf  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  FERC's 
rules  of  practice  and  procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Additional  copies  of  such  petitions  to 
intervene  or  protests  also  should  be 
filed  directly  with:  W.S.  Carton  AND 
James  Lemoine,  Bull,  Housser  &  Tupper, 
3000—1055  West  George  Street. 
Vancouver,  B.C..  V6E  3R3.  Canada. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition.  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  (i.e.,  granting  the 
Presidential  permit,  with  any  conditions 
and  limitations,  or  denying  the  permit) 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  DOE  also  must 
obtain  the  concurrence  of  the  Secretary 


'  In  the  application  for  transfer  of  Presidential 
Permit  PP-85-A,  the  applicants  submitted 
information  indicating  that  on  |une  14.  1993, 
Westmin  Mines,  Inc.  changed  its  name  to  Westmin 
Resources,  Inc. 


of  State  and  the  Secretary  of  Defense 
before  taking  final  action  on  a 
Presidential  oermit  application. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 
application  may  be  reviewed  or 
downloaded  from  the  Fossil  Energy 
home  page  at:  littp://www.fe.doe.gov. 
Upon  reaching  the  Fossil  Energy  home 
page,  select  "Electricity  Regulation" 
from  the  options  menu,  and  then    , 
"Pending  Proceedings." 

Issued  in  Washington.  DC.  on  March  17, 
2003. 

Anthony  |.  Como. 

Deputy  Director.  Electric  Power  Regulation. 
Office  of  Coal  6-  Power  Systems.  Office  of 
Coal  &  Power  Import/Export.  Office  of  Fossil 
Energy. 

[FR  Doc.X)3-6788  Filed  3-20-03:  8:45  ami 

BILUNG  CODE  6450-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0011,  FRL-7470-9] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Investigations  into 
Possible  Noncompliance  of  Motor 
Vehicles 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3051  et  seq.},  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Investigations  into  Possible 
Noncompliance  of  Motor  Vehicles,  EPA 
ICR  Number  0222.06,  OMB  2060-0086, 
expires  31  August  2003.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  May  20,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Nash.  Certification  and 
Compliance  Division.  U.S. 
Environmental  Protection  Agency.  2000 
Traverwood  Dr.  Aim  Arbor  MI  48105, 
(734)  214-4412,  naslj.dick@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has  . 
established  a  public  docket  for  this  ICR 
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under  Docket  ID  number  OAR-2003- 
0011.  which  is  available  for  public 
viewing  at  the  Air  and  Radiation  Docket 
in  the  EPA  Docket  Center  (EPA/DC). 
EPA  West.  Room  B102.  1301 
Constitution  Ave..  NW..  Washington. 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  is  (202) 
566-1742.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www. epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  'search." 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  60  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  vi>ur  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  email  to  a-and-r- 
docket@epamail.epa.gov.  or  by  mail  to: 
EPA  Docket  Center.  Environmental 
Protection  Agency.  Air  and  Radiation 
Docket.  Mailcode  6102T.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material. 
CBI.  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov./ 
edocket.    " 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  owners  of 
motor  vehicles. 


Title:  Investigations  into  Possible 
Noncompliance  of  Motor  Vehicles. 
(OMB  Control  Number  2060-0086;  EPA 
ICR  Number  0222.06.  expiring  31 
August  2003.) 

•  Abstract:  As  part  of  an  integrated 
compliance  program,  EPA  occasionally 
needs  to  evaluate  the  emission 
performance  of  in-use  motor  vehicles.  In 
order  to  perform  this  function.  EPA 
must  solicit  certain  information  from 
the  vehicles  owner/lessee.  Participation 
in  the  information  survey,  as  well  as  the 
vehicle  evaluation,  is  strictly  voluntary. 
Typically,  a  group  of  25  potential 
participants  is  identified.  They  are 
asked  to  return  a  postcard  indicating 
their  willingness  to  participate  and  if  so. 
to  verify  some  limited  vehicle 
information.  They  are  also  asked  when 
it  would  be  suitable  to  contact  them. 
Those  willing  to  participate  are  called 
and  asked  about  a  half  dozen  questions 
concerning  vehicle  condition,  operation 
and  maintenance.  Depending  on  owner/ 
lessee  response,  additional  groups  of 
potential  participants  may  be  contacted 
until  a  sufficient  number  of  vehicles  has 
been  obtained. 

Information  collected  is  used  to 
assure  that  vehicles  procured  meet 
certain  criteria.  For  example,  since  a 
manufacturer's  responsibility  to  recall 
passenger  cars  is  limited  to  10  years  of 
age  or  100.000  miles  of  use,  vehicles 
tested  to  establish  potential  recall 
liability  must  also  meet  those  criteria. 
Other  testing  programs  and  vehicle 
types  have  different  criteria.  All 
information  is  publicly  available. 

The  previous  description  generally 
describes  how  EPA  obtains  information 
on  in-use  passenger  cars  and  light  trucks 
from  individual  owners  and  lessees. 
Heavy  duty  trucks,  those  commonly 
referred  to  as  over  "  Va  ton"  capacity,  are 
usually  employed  commercially: 
typically  they  are  part  of  a  "fleet"  of 
identical  (or  very  similar)  vehicles. 
Consequently.  EPA  employs  a  slightly 
different  method  to  obtain  them. 
Potential  owners/lessees  can  be  found 
in  registrations  lists;  engine 
manufacturers  will  also  supply 
identities  of  their  customers. 
Occasionally,  a  fleet  operator  will 
contact  EPA  and  volunteer  to 
participate.  Once  potential  sources  are 
identified,  EPA  will  make  brief 
telephone  calls  to  the  fleet  managers  to 
ascertain  if  they  wish  to  participate.  If 
the  response  is  positive.  EPA  will  visit 
the  fleet  to  inspect  vehicles  and  review 
maintenance  records.  (Fleets  typically 
keep  very  good  records  on  each  vehicle; 
EPA  can  quickly  determine  if  a 
particular  unit  is  acceptable.)  A  single 
fleet  can  supply  multiple  vehicles  and. 
typically,  is  quite  willing  to  participate. 


Therefore,  EPA  makes  far  fewer 
inquiries  than  with  individual  owners 
of  light  vehicles.  Based  on  comments. 
EPA  may  decide  to  address  light  and 
heavy  duty  vehicles  separately. 

EPA  uses  several  tecnniques  in 
selecting  the  class  or  category  of  motor 
vehicles  to  be  evaluated.  First,  if  based 
on  other  information  (e.g..  defect 
reports,  service  bulletins)  there  is  a 
suspicion  that  a  problem  exists;  EPA 
may  target  a  particular  group.  Second, 
groups  with  a  large  number  of  vehicles 
have  potential  for  significant  air  quality 
effects;  they  may  be  selected  for  that 
reason.  New  emission  control 
technology  without  a  proven  history  is 
another  factor  in  making  selections. 
Finally,  some  vehicle  classes  are 
selected  on  a  random  basis. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimates  tliat 
approximately  1800  vehicle  owners  will 
be  contacted,  on  average  they  will  spend 
approximately  20  minutes  each 
responding  for  a  total  burden  of 
approximately  600  hours.  The  average 
reflects  those  who  decline  to  participate 
(who  will  spend  a  short  time  reading  the 
solicitation  letter  and  discard  it)  as  well 
as  those  who  participate  and  will  be 
asked  a  few  additional  questions  about 
vehicle  condition,  operation  and 
maintenance.  This  collection  is  entirely 
voluntary,  there  are  no  recordkeeping 
requirements.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
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information  to  or  for  a  Federal  agency, 
this  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  March  14,  2003. 
Robert  Brenner, 

Acting  Assistant  Administrator,  Office  of  Air 

and  Radiation. 

(FR  Doc.  03-6813  Filed  3-20-03;  8:45  am] 

BILUNG  COOE  GS60-5«-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7471-1] 

Agency  Information  Collection 
Activities;  OMB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notices. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 

requests,  in  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  niunber. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Auby  (202)  566-1672,  or  email  at 
auby.susan@epa.gov  and  please  refer  to 
the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

ONfB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  2057.01;  Eliciting  Risk 
Tradeoffs  for  Valuing  Fatal  Cancer 
Risks;  was  approved  02/13/2003;  OMB 
Number  2060-0502;  expires  02/28/2006. 

EPA  ICR  No.  1230.11;  Prevention  of 
Significant  Deterioration  Non- 
Attainment  Area  New  Source  Review 
(Final  Rule  for  PSD  and  NSR 
Applicability);  was  approved  02/28/ 
2003;  in  40  CFR  51.160  to  51.166,  52.21, 


52.24;  OMB  Number  2060-0003;  expires 
10/31/2004. 

Comment  Filed 

EPA  ICR  No.  2045.01;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Automobile  and  Light- 
duty  Trucks  Surface  Coating  (Proposed 
Rule);  on  02/1 3/2003  OMB  filed  a 
comment. 

Dated:  March  10,  2003. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  03-6814  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  6SeO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6638-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

compliance  / nepa/ . 

Weekly  receipt  of  Environmental  Impact 
Statements  filed  March  10,  2003, 
through  March  14,  2003,  pursuant  to 
40  CFR  1506.9. 

EIS  No.  030097,  FINAL  EIS,  BLM,  ORj 
Kelsey  Whisky  Landscape 
Management  Planning  Area, 
Implementation,  Associated  Medford 
District  Resource  Management  Plan 
Amendments,  Josephine  and  Jackson 
Counties,  OR,  Wait  Period  Ends:  April 
21,  2003,  Contact:  Sherwood  Tubman 
(541)  618-2399.  This  document  is 
available  on  the  Internet  at:  http:// 
www.or.blm.gov/Medford. 

EIS  No.  030098,  DRAFT  EIS,  AFS.  CO, 
Missionary  Ridge  Burned  Area 
Timber  Salvage  Project,  Timber 
Harvesting.  San  Juan  National  Forest 
north  of  Durango,  LaPlata  County,  CO, 
Comment  Period  Ends:  Mav  5.  2003. 
Contact:  David  Dallison  (970)  385- 
1253. 

EIS  No.  030099,  DRAFT  EIS.  JUS.  TX, 
Rio  Grande  Operation  Project, 
Proposal  to  Reduce  or  Eliminate 
Illegal  Drug  Activity,  and  Illegal 
Immigrant,  Starr,  Hidalgo,  Cameron 
Counties,  TX,  Comment  Period  Ends: 
May  5,  Z003,  Contact:  Terry  Roberts 
(409)  766-3035.    . 

EIS  No.  030100,  FINAL  EIS,  FHW,  AL, 
Memphis  to  Atlanta  Corridor  Study 
(DPS-A002(002),  Proposal  to  Build 
Highway  from  the  Mississippi/ 
Alabama  State  Line  to  Interstate  65, 
Funding  and  COE  Section  404  Permit, 
Colbert,  Franklin,  Lauderdale. 
Lawrence,  Limestone  and  Morgan 
Counties,  AL,  Wait  Period  Ends:  April 


21,  2003,  Contact:  Joe  D.  Wilkerson 
(334)223-7370. 

EIS  No.  030101.  HNAL  EIS.  NPS,  AZ, 
Sunset  Crater  Volcano  National 
Monument,  General  Management 
Plan.  Implementation,  Flagstaff  Area, 
Coconina  County,  AZ,  Wait  Period 
Ends:  April  21,  2003,  Contact:  Sam 
Henderson  (5  20)  5  26-1 1 5  7 . 

EIS  No.  030102,  FINAL  EIS,  NPS.  AZ, 
Wupatki.  National  Monument.  General 
Management  Plan.  Implementation. 
Flagstaff  Area,  Coconina  County,  AZ. 
Wait  Period  Ends:  April  21.  2003. 
Contact:  Sam  Henderson  (520)  526- 
1157. 

EIS  No.  030103.  DRAFT  EIS,  BLM.  CA. 
Santa  Rosa  and  San  Jacinto  Mountains 
National  Monument  Management 
Plan,  Implementation.  Managing 
Public  Lands.  Riverside  County.  CA. 
Comment  Period  Ends:  Jime  19,  2003. 
Contact:  Connell  Dunning  (760)  251- 
4817.  This  document  is  available  on 
the  Internet  at:  http://www.ca.blm. 
gov/palmsprihgs/santa_ 
rosa  national _  monument.html . 

EIS  No.  030104.  DRAFT  EIS.  AFS.  TN, 
Cherokee  National  Forest  Revised 
Land  and  Resource  Management  Plan, 
Implementation,  Carter,  Cocke, 
Greene,  Johnson,  McMirm,  Monroe, 
Polk,  Sullivan  and  Unicoil,  TN, 
Comment  Period  Ends:  June  16,  2003, 
Contact:  Terry  McDonald  (423)  476- 
9700.  This  document  is  available  on 
the  Internet  at:  http:// 
www.southernregion.  fs.fed.us/ 
Cherokee /planning/ revisions. htm. 

EIS  No.  030105,  DRAFT  EIS,  NPS.  PA. 
Schuylkill  River  Valley  National 
Heritage  Area  Management  Plan 
Update.  Living  with  the  River, 
Proposal  to  Conserve,  Interpret  and 
Develop  the  Historical,  Cultural, 
Natural  and  Recreational  Resources, 
Schuylkill,  Berks,  Chester, 
Montgomery  and  Philadelphia 
Counties,  PA,  Comment  Period  Ends: 
May  5,  2003,  Contact:  Peter  Samuel 
(215) 597-1848. 

EIS  No.  030106,  DRAFT  EIS.  AFS,  VA, 
KY,  WV,  Jefferson  National  Forest 
Revised  Land  and  Resource 
Management  Plan,  Implementation, 
Mount  Rogers  National  Recreation 
Area,  Clinch,  Glenwood,  New  Castle, 
and  New  River  Valley  Rangers 
Districts.  VA,  WV  and  KY,  Comment 
Period  Ends:  Jime  19,  2003,  Contact: 
Nancy  Ross  (540)  265-5172. 

EIS  No.  030107.  FINAL  EIS.  AFS.  MT. 
Bitterroot  National  Forest  Noxious 
Weed  Treatment  Project.  Ground  and 
Aerial  Herbicides  Application, 
Mechanical,  Biological  and  Cultural 
Weed  Treatment  and  Public 
Awareness  Measures. 
Implementation,  Stevensville  Ranger 
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District,  Bitterroot  National  Forest, 
Ravalli  County,  MT,  Wait  Period 
Ends:  April  21,  2003,  Contact:  Don 
Stadler  (406)  777-5461.  This 
document  is  available  on  the  Internet 
at:  http://www.fs.fed.us/rl/  bitterroot/ 
planning/  decisiondocs/ 
decisiondocs.htm  1 . 
EIS  No.  030108,  FINAL  EIS,  GSA,  WI. 
Badger  Army  Ammunition  Plant, 
Property  Disposal,  Implementation, 
Townships  of  Sumpter  and  Merrimac, 
Sauk  County,  WI,  Wait  Period  Ends: 
April  21,  2003.  Contact:  Mark  N. 
Lundgren  (312)  353-0302. 
EIS  No.  030109,  DRAFT  SUPPLEMENT, 
AFS,  ID.  Middle  Fork  Weiser  River 
Watershed  Project,  Reviewing  and 
Updating  Information  on  the  Pileated 
Woodpecker  and  Soil  Impacts,  Payette 
National  Forest,  Council  Ranger 
District,  Adams  County,  ID,  Comment 
Period  Ends:  Mav  5,  2003,  Contact: 
Curt  Spalding  (208)  634-0796. 
EIS  No.  030110.  DRAFT  SUPPLEMENT. 
AFS,  ID,  Sloan-Kennally  Timber  Sale 
Project,  Reviewing  and  Updating 
Information  on  the  Pileated 
Woodpecker  and  Soil  Impacts.  Payette 
National  Forest.  McCall  Ranger 
District,  Adams  County,  ID,  Comment 
Period  Ends:  May  5.  2003,  Contact: 
Curt  Spalding  (208)  634-0796. 
EIS  No.  030111,  DRAFT  SUPPLEMENT, 
AFS.  ID,  Little  Weiser  Landscape 
Vegetation  Management  Project, 
Reviewing  and  Updating  Information 
on  the  Pileated  Woodpecker  and  Soil 
Impacts,  Payette  National  Forest, 
Adams  County,  ID.  Comment  Period 
Ends:  May  5.  2003.  Contact:  Curt 
Spalding  "(208)  634-0796. 
EIS  No.  030112.  DRAFT  SUPPLEMENT, 
AFS,  ID,  Goose  Creek  Watershed 
Project,  Reviewing  and  Updating 
Information  on  the  Pileated 
Woodpecker  and  Soil  Impacts,  Payette 
National  Forest,  New  Meadows 
Ranger  District,  Adams  County,  ID, 
Comment  Period  Ends:  May  5.  2003. 
Contact:  Curt  Spalding  (208)  634- 
0796. 
EIS  No.  030113,  DRAFT  SUPPLEMENT, 
AFS,  ID,  Brown  Creek  Timber  Sale 
Project,  Reviewing  and  Updating 
Information  on  the  Pileated 
Woodpecker  and  Soil  Impacts.  Payette 
National  Forest,  New  Meadow  Ranger 
District,  Adams  County.  ID.  Comment 
Period  Ends:  Mav  5,  2003,  Contact: 
Curt  Spalding  (208)  634-0796. 
EIS  No.  030114,  DRAFT  EIS,  NPS,  AK. 
Glacier  Bay  National  Park  and 
Preserve  Vessel  Quotas  and  Operating 
Requirements  for  Cruise  Ships  and 
Tour,  Charter,  and  Private  Vessels.^ 
Implementation.  AK,  Comment  Period 
Ends:  May  20,  2003.  Contact:  Nancy 
Swanton  (907)  257-2651.  This 


document  is  available  on  the  Internet 
at:  http:/ /www.nps.gov/glba. 

EIS  No.  030115.  FINAL  EIS.  FRC.  CA. 
Pit  3,  4,  5  Hydroelectric  Project,   ' 
(FERC  No.  233-081).  Application  for 
New  License.  Pit  River.  Shasta-Trinity 
National  Forest,  Shasta  County,  CA, 
Wait  Period  Ends:  May  5.  2003. 
Contact:  John  Mudre  (202)  502-8902. 

EIS  No.  030116,  DRAFT  EIS,  COE,  CA. 
Lower  Cache  Creek  Flood  Damage 
Reduction  Project.  Implementation. 
City  of  Woodland  and  Vicinity.  Yolo 
County.  CA,  Comment  Period  Ends: 
May  5,  2003,  Contact:  Karen  Enstrom 
(916) 574-0372. 

EIS  No.  030117,  FINAL  EIS,  NRS,  MO, 
Little  Otter  Creek  Watershed  Plan, 
Installation  of  One  Multi-Purpose 
Reservoir  and  Development  of  Basic 
Facilities  for  Recreational  Use. 
Implementation.  Caldwell  County. 
MO.  Wait  Period  Ends:  April  21. 
2003.  Contact:  Roger  Hansen  (573)  , 
876-0901. 

EIS  No.  030118.  DRAFT  EIS.  FTA.  CO. 
West  Corridor  Project.  Transportation 
Improvements  in  the  Cities  of  Denver. 
Lakewood  and  Golden.  Light  Rail 
Transit  (LRT),  Jefferson  County.  CO. 
Comment  Period  Ends:  May  5.  2003, 
Contact:  David  Hollis  (303)  638-9000. 

Amended  Notices 

EIS  No.  030015,  DRAFT  EIS,  BLM,  AK, 
Northwest  National  Petroleum 
Reserve-Alaska  (NPR-A)  Integrated 
Plan,  Multiple-Use  Management  of  8.8 
million  Acres,  Lands  within  the  North 
Slope  Borough,  AK.  Comment  Period 
Ends:  April  2.  2003,  Contact:  Curtis 
Wilson  (907)  271-5546.  Revision  of 
FR  Notice  Published  on  1/17/2003: 
CEQ  Comment  Period  Ending  3/18/ 
2003  has  been  Extended  to  4/2/2003. 

EIS  No.  030089,  FINAL  EIS,  COE,  TX, 
North  Padre  Island  Storm  Damage 
Reduction  and  Environmental 
Restoration  Project,  Construction  of  a 
Channel  between  the  Laquna  Madre 
and  the  Gulf  of  Mexico  across  North 
Padre  Island  referred  to  as  Packery 
Channel  Project,  Nueces  County.  TX. 
Wait  Period  Ends:  April  14,  2003. 
Contact:  Carolyn  Murphy  (409)  766- 
3044.  Revision  of  FR  Notice  Published 
on  3/14/2003:  Correction  to  the  State 
from  IL  to  TX. 

Dated:  March  18,  2003. 
loseph  C.  Montgomery. 
Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

|FR  D<h:.  03-f)803  Filed  3-20-03;  8:45  am] 
MLUNO  CODE  eSM-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0071;  FRL-7294-4] 

Request  for  Proposals  for  Pollution 
Prevention  Information  Network  P^ 
2003;  Notice  of  Funds  Availability 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA's  Office  of  Pollution 
Prevention  and  Toxics  expects  to  have 
approximately  $1  million  available  in 
fiscal  year  2003,  subject  to  the 
availability  of  funds  at  the  time  of  the 
award,  to  fund  grant  proposals 
supporting  a  nationwide  network  of 
pollution  prevention  information 
providers.  The  Pollution  Prevention  Act 
of  1990  provides  for  funding  to  States  to 
strengthen  the  efficiency  and 
effectiveness  of  State  technical 
assistance  programs  in  providing  source 
reduction  information  to  businesses. 
The  Pollution  Prevention  Information 
Network  grants  seek  to  coordinate  work 
among  technical  assistance  providers  to 
minimize  duplication  of  effort  and 
improve  information  collection, 
synthesis  and  dissemination,  and 
training  for  the  promotion  of  pollution 
prevention  techniques.  These  funds  will 
be  targeted  for  regional  applicants  that 
are  willing  to  work  as  part  of  a 
collective  nationwide  service.  Grantees 
will  make  their  information  available 
electronically,  publically  report  use  of 
their  services,  and  utilize  State  and  local 
representatives  to  guide  and  evaluate 
their  services.  Cooperative  agreements 
will  be  awarded  under  the  authority  of 
the  Pollution  Prevention  Act  of  1990. 
Substantial  involvement  by  EPA  in  the 
cooperative  agreement  may  include:  The 
EPA  project  officer  participating  in 
monthly  conference  calls,  consulting  on 
the  agenda  for  regional  meetings,  or 
attending  steering  committee  meetings, 
etc. 

DATES:  All  grant  proposals  must  be 
received  on  or  before  May  20.  2003. 
ADDRESSES:  Proposals  may  be  submitted 
electronically,  by  mail  or  through  hand 
delivery /courier.  Please  follow  the 
detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Anderson,  Pollution  Prevention 
Division  (7409M),  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460- 
0001.  telephone  number:  (202)  564- 
8833;  fax  number:  (202)  564-8899;  e- 
mail  address:  Anderson.Beth@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  50 
States,  the  District  of  Columbia,  the  U.S. 
Virgin  Islands,  the  Commonwealth  of 
Puerto  Rico,  any  territory  of  or 
possession  of  the  United  States,  any  . 
agency  or  instrumentality  of  a  State 
including  State  universities,  and  Indian 
tribes  and  intertribal  consortia.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-007i.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  Rm.  Bl02-Reading  Room.  EPA 
West.  1301  Constitution  Ave..  NW.. 
Washington.  DC.  The  EPA  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  EPA  Docket  Center 
Reading  Room  telephone  number  is 
(202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Reguter"  listings  at 
http://wv\rw.epa.gov/fedrgstr/.  This 
document  will  also  be  available  at  the 
EPA  P2  web  site  http://www.epa.gov/ 
p2. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  puBlic  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 


C.  How  and  To  Whom  Do  I  Submit  a 
Proposal? 

'     You  may  submit  a  proposal  by  mail, 
electronically  or  by  coiu^ier. 

1 .  Electronically.  By  e-mail  to: 
Anderson.Beth@epa.gov.  If  you  submit 
an  electronic  proposal,  include  your 
name,  mailing  address,  an  e-mail 
address  and  telephone  number.  Also 
include  this  contact  information  on  the 
outside  of  any  disk  or  CD  ROM  you  , 
submit,  and  in  any  cover  letter 
accompanjing  the  disk  or  CD  ROM. 
This  ensures  that  you  can  be  identified 
as  the  submitter  of  the  proposal  and 
allows  EPA  to  contact  you  in  case  EPA 
cannot  read  your  proposal  due  to 
technical  difficulties  or  needs  further 
information. 

2.  By  mail.  Send  your  proposal  to: 
Beth  Anderson,  Office  of  Pollution 
Prevention  and  Toxics.  Mail  Code 
7409M.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  proposal  to:  Beth  Anderson, 
Environmental  Protection  Agency-East. 
Room  5213,  1201  Constitution  Ave., 
NW..  Washington.  DC  20004. 

IL  Description  of  the  Pollution 
Prevention  Information  Network  Grant 
Program 

1.  Purpose.  Prior  to  this  EPA  grant 
program,  there  were  few  mechanisms  to 
coordinate  development,  review,  and 
dissemination  of  pollution  prevention 
(P2)  information  among  Federal,  State, 
and  local  agencies  involved  in 
promoting  source  reduction 
technologies.  Access  to  P2  information 
and  assistance  varied  across  the  United 
States.  Even  now,  not  all  programs 
providing  assistance  to  small  businesses 
have  .access  to  P2  information  that  may 
be  useful  and  relevant  to  their  clientele. 
EPA  believes  that  investing  in 
coordinating  and  standardizing  P2 
information  collection  and  synthesis 
will  benefit  State  P2  technical  assistance 
providers,  EPA  supported  compliance 
assistance  centers  (more  information  at 
http://www.assistancecenters.net),  and 
other  Federal  programs  such  as:  Small 
Business  Development  Centers  and  the 
National  Institute  of  Standards  and 
Technology  Manufacturing  Extension 
Partnerships.  EPA  is  seeking  to  provide 
more  efficient  support  to  P2  technical 
assistance  providers  by  supporting 
regional  centers  that  have  specialized 
areas  of  information  they  collect  and 
disseminate.  Regional  centers  can  be 
more  responsive  to  the  information 
needs  of  their  States  and  allow  States  to 
focus  resources  on  their  unique  issues. 
EPA  believes  that  some  of  the  benefits 


of  a  coordinated  P2  information  network 
are: 

i.  Improved  access  to  P2  information 
for  all  State  and  Federal  business 
assistance  programs. 

ii.  Improved  coordination  in  the 
creation  of  P2  outreach  materials  allows 
States  to  use  or  revise  existing  P2 
information. 

iii.  Increased  number  of  partnerships 
among  P2  clients  and  the  regional  P2 
information  center,  increased 
information  sharing  and  P2  services. 

2.  Program  history.  EPA  awarded  nine 
grants  in  response  to  the  first  Federal 
Register  Notice  on  the  establishment  of 
a  Pollution  Prevention  Information 
Network  published  on  Februar}'  5.  1997 
(62  FR  5393)  (FRL-5582-5).  The  9 
grantees  represented  all  10  of  the  EPA 
Regions.  These  regional  P2  information 
centers  were  usually  only  partially 
funded  by  this  grant  program  and 
represent  a  variety  of  organizations. 
Some  of  the  grantees  were  also  funded 
by  other  Federal  technical  assistance 
programs,  such  as  the  Small  Business 
Administration,  the  Natipnal  Institute  of 
Standards  and  Technology 
Manufacturing  Extension  Partnership, 
State  and  local  govenmients,  or  their 
Regional  EPA  office.  The  first 
solicitation  for  this  grant  program  was  ■ 
intended  to  establish  new  regional 
centers  (where  needed)  or  give 
additional  funds  to  existing  centers  to: 

i.  Improve  communication  among 
centers. 

ii.  Minimize  duplication  of  efforts  in 
creating  and  disseminating  P2 
information. 

iii.  Promote  information  standards     • 
that  would  facilitate  P2  information 
dissemination  nationwide. 

Over  the  first  2  years  of  the  grant 
program  (1998  and  1999),  grantees 
enhanced  networking  among  centers 
and  improved  nationwide  interaction  on 
P2  information  projects  through 
monthly  conference  calls,  biannual  . 
meetings,  websites,  listserves  and  data 
bases.  Frequent  communication  built 
familiarity  with  other  regional  resources 
and  their  mode  of  operation.  The 
grantees  formed  a  group  called  the 
"Pollution  Prevention  Resource 
Exchange"  (P2Rx).  More  information 
about  the  P2Rx  centers  can  be  found  on 
the  Internet  at:  http://www.p2rx.org.  For 
more  detail  on  the  projects  the  group  is 
working  on,  go  to  this  link  http:// 
www.p2rx.org/AdminInfo/toc.cfm  and 
click  on  "Action  Plans-By  Project"  in 
the  left  hand  column. 

After  the  second  Federal  Register 
Notice  was  published  on  November  12. 
1999  (64  FR  61637)  (FRL-6391-3), 
announcing  the  availability  of  funds  for 
regional  center  proposals,  eight  regional 
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centers  were  funded.  All  of  the  FY  2000 
grantees  had  been  previously  funded 
under  the  first  solicitation,  so  there  was 
continuity  in  the  collaborative  efforts 
between  the  centers,  as  well  as 
continuity  in  support  from  the  State  and 
local  governments  being  served  by  the 

centers. 

One  of  the  regional  centers  serves  as 
"P2Rx  program  coordinator"  with  a  2- 
year  term  of  service.  The  F2Rx  program 
coordinator  receives  additional  funding 
for  tasks  such  as:  Facilitating  frequent 
communication  among  regional  centers, 
developing  consensus  among  the 
centers,  coordinating  subcommittees 
and  the  development  of  standards,  and 
providing  meeting  and  training  services 
for  center  staff.  New  grantees  will  be 
included  in  P2Rx  national  meetings, 
monthly  conference  calls, 
subcommittees,  trainings,  and  other 
activities  supporting  the  national 
products  this  group  agrees  to  develop. 

3.  Authorizing  statute.  This 
solicitation  is  made  under  the  Pollution 
Prevention  Act  of  1990.  (the  Act)  (Public 
Law  101-508)  which  established  as 
national  policy  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible.  Section  6603  of  the 
Act  defines  source  reduction  as  any 
practice  that: 

i.  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal. 

ii.  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

EPA  further  defines  P2  as  the  use  of 
other  practices  that  reduce  or  eliminate 
the  creation  of  pollutants  through: 
Increased  efficiency  in  the  use  of  raw 
materials,  energy,  water  or  other 
resources,  protection  of  natural    • 
resources,  or  protection  of  natural 
resources  by  conservation.  Section  6605 
of  the  Act  authorizes  EPA  to  make 
matching  grants  to  States  to  promote  the 
use  of  source  reduction  techniques  by 
businesses.  In  evaluating  grant 
applications,  the  Act  directs  EPA  to 
consider  whether  the  proposed  State 
program  will: 

i.  Make  technical  assistance  available 
to  businesses  seeking  information  about 
source  reduction  opportunities, 
including  funding  for  experts  to  provide 
on-site  technical  advice  and  to  assist  in 
the  development  of  source  reduction 

plans. 

ii.  Target  assistance  to  businesses  for 
whom  lack  of  information  is  an 
impediment  to  source  reduction. 


iii.  Provide  training  in  source 
reduction  techniques. 

III.  Award  Information 

1.  Availability  of  FY  2003  funds.  With 
this  publication,  EPA  is  expecting  the 
availability  of  $1  million  in  cooperative 
agreement  funds  for  FY  2003.  All  hinds 
are  subject  to  availability  at  the  time  of 
award.  These  awards  will  be  made 
through  a  competitive  process  for 
amounts  not  to  exceed  $150,000.00  per 
year.  Proposals  may  include  up  to  3 
years  in  their  schedule  and  budget. 
Funding  for  multiple  year  proposals 
will  be  made  incrementally,  every  year 
as  funds  are  available.  In  the  past  5 
years  the  awards  have  averaged 
$121,000.00.  Cooperative  agreements 
are  anticipated  to  be  awarded  by 
September  30,  2003.  Substantial 
involvement  by  EPA  in  the  cooperative 
agreement  may  include:  The  EPA 
project  officer  participating  in  monthly 
conference  calls,  consulting  on  the 
agenda  for  regional  meetings,  or 
attending  steering  committee  meetings, 
etc,  New  applicants  are  encouraged  to 
submit  proposals.  Proposals  from 
existing  P2Rx  centers  will  compete  with 
new  proposals  for  new  regional  centers. 

2.  Catalogue  of  Federal  Domestic 
Assistance.  The  number  assigned  to  this 
program  in  the  Catalogue  of  Federal 
Domestic  Assistance  is  66.708. 

IV.  Eligibility 

1.  Applicants.  In  accordance  with  the 
Pollution  Prevention  Act  of  1990, 
eligible  applicants  for  purposes  of 
funding  under  this  grant  program 
include  the  50  States,  the  District  of 
Columbia,  the  U.S.Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  any  agency  or  instrumentality  of 
a  State  including  State  universities  and 
all  federally  recognized  Indian  tribes 
that  meet  the  requirement  for  treatment 
in  a  manner  similar  to  a  State  at  40  CFR 
35.663  and  intertribal  consortia  that 
meet  the  requirements  at  40  CFR  35.504. 
For  convenience,  the  term  "State"  in 
this  Notice  refers  to  all  eligible 
applicants.  Local  governments,  private 
universities,  private  nonprofit,  private 
businesses,  and  individuals  are  not 
eligible  for  funding.  Eligible  applicants 
are  encouraged  to  establish  partnerships 
with  other  environmental  assistance 
providers  to  seamlessly  deliver 
pollution  prevention  assistance.  In 
many  cases,  partnerships  can  make  the 
most  efficient  use  of  Federal/State 
government  funding.  In  cases  where 
applicants  are  not  clear,  an 
instrumentality  of  the  State  by  given 
name,  the  applicant  must  provide  proof 


that  the  applicant  is  indeed  a  State  or 
interstate  agency/oi^anization. 

2.  Matching  requirements.  Under  the 
Pollution  Prevention  Act  of  1990.  the 
Federal  Government  will  provide  up  to 
half  of  the  total  allowable  costs  of  the 
project,  and  the  State  will  provide  the 
remainder.  For  example,  a  project 
costing  $200,000  could  be  funded  by  a 
grant  for  up  to  $100,000  from  the 
Federal  Government.  The  State  is 
responsible  for  providing  the  remainder. 
State  contributions  may  include  cash, 
in-kind  goods  and  services,  and  third 
party  contributions. 

V.  Application  and  Submission 
Information 

1.  Preapplication  coordination.  This 
program  is  eligible  for  coverage  under 
Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  (and  the  review  requirements 
of  section  204  of  the  Demonstration 
Cities  and  Metropolitan  Development 
Act).  An  applicant  should  consuh  the 
Office  or  official  designated  as  the  single 
point  of  contact  in  his  or  her  State  for 
more  information  on  the  process  the 
State  requires  to  be  followed  in  applying 
for  assistance,  if  the  State  has  selected 
the  program  for  review.  The  single  point 
of  contact  must  notify  in  writing,  the 
Grants  Administration  Division  of  the 
Environmental  Protection  Agency 
whether  their  State's  official  Executive 
Order  12372  process  will  review 
applications  in  this  program  within  30 
days  of  this  Federal  Register  Notice. 

2.  Preapplication  assistance.  Federal 
forms  that  should  be  included  in  the 
proposal  are:  Application  for  Federal 
Assistance  OMB  Form  424;  Budget 
Information  Form  424A;  Construction 
Assurances  Form  424B:  Certification 
Regarding  Debarment,  etc..  Form  5700- 
49;  Certification  Regarding  Lobbying; 
and  EPA  Civil  Rights  Form  4700-4. 
Forms  can  be  obtained  at  http:// 
www.epa.gov/ogd/AppKit/ 
application.htm.  Requests  for  forms, 
examples  of  currently  funded 
cooperative  agreements,  or  other 
questions  should  be  made  to  the  contact 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

3.  Activities  to  be  funded.  EPA  is 
inviting  proposals  from  the  existing 
P2Rx  centers  as  well  as  requesting  new 
applicants,  who  will  coordinate  their 
proposed  work  with  the  existing  P2Rx 
centers.  EPA  is  seeking  proposals  that 
will  contribute  to  the  organization  and 
efficient  retrieval  of  P2  information. 
New  applicants  will  work  with  existing 
P2Rx  centers  and  provide  their  own 
unique  areas  of  expertise  as  part  of  their 
national  collaboration.  For  instance,  the 
P2Rx  centers  have  developed 
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agreements  on  data  base  structure,  data 
base  fields,  keywords  and  use  of  P2 
thesaurus  to  facilitate  P2  information 
sharing  nationally.  Proposals  may  also 
include  tasks  supporting  State  and  local 
P2  information  activities  such  as: 
Creating  web  sites,  listserves,  training, 
meetings,  etc.  Proposals  should  be 
coordinated  with  existing  P2Rx  centers, 
where  possible. 

i.  Promote  multimedia  pollution 
prevention.  Proposals  should  describe 
how  tasks  will  encourage  source 
reduction  to  prevent  pollution  across  all 
environmental  media:  Air,  water,  and 
land.  Apphcants  should  identify  the 
areas  of  P2  expertise  they  will  develop 
and  collect  resources  as  well  as 
disseminate  information  on  these  areas. 
Current  P2Rx  centers  have  developed  a 
specific  format  for  the  presentation  and 
dissemination  of  P2  information  to 
assistance  providers.  The  home  page  for 
P2Rx  at  http://www.p2rx.org  shows  the 
topic  hubs  currently  available 
nationally.  See  http://www.p2rx.org/ 
Adminlnfo/THFuncSpec.cfm  for 
information  describing  a  "topic  hub." 

ii.  Describe  how  activities  will 
advance  State  or  regional  environmental 
goals.  Areas  of  expertise  described 
above  should  address  State  and  regional 
environmental  concerns.  Proposals 
should  identify  how  the  tasks  will 
provide  information  resources  and 
services  to  address  regional 
environmental  concerns.  Proposals 
should  describe  the  process  used  to 
identify  area(s)  of  specialization  and 
identify  the  State  or  local  programs 
consulted.  Some  current  P2Rx  centers 
use  steering  or  advisory  committees 
composed  of  representatives  from  the 
State,  local,  or  business  programs. 

iii.  Promote  partnerships.  The 
proposal  should  identify  major 
environmental  assistance  providers  in 
the  area  and  proposed  tasks  targeting 
these  organizations.  These  tasks  should 
leverage  expertise  of  other  P2Rx  centers 
and  aim  to  reduce  duplication  of  effort 
in  developing  environmental  assistance 
expertise  and  information  products  with 
other  assistance  providers.  The  P2Rx 
centers  have  formed  their  own  national 
network  and  identified  the  duties  of  a 
partner  center  in  the  "center  criteria 
standard"  found  at:  http:// 
www.p2rx.org/AdminInfo/criteria.cfm. 
Activities  in  the  P2Rx  national 
partnership  include  participation  in 
national  meetings,  monthly  conference 
calls,  subcommittees,  and  face-to-face 
meetings,  implementation  of  standards, 
maintaining  accurate  web  site 
information  and  participating  in 
collecting  center  activity  measures  twice 
a  year.  The  P2Rx  program  coordinator 
works  with  the  P2Rx  centers  to  facilitate 


communication,  promote  discussion, 
and  resolve  issues. 

EPA  continues  to  seek  more 
cooperation  among  State  pollution 
prevention  programs  and  the  other 
assistance  providers.  Partnerships  are 
encouraged  with  State,  regional  and 
national  programs  such  as  National 
Institute  of  Standards  and  Technology 
Manufacturing  Extension  Partnership 
programs,  Office  of  Enforcement  and 
Compliance  Assistance  supported 
Compliance  Assistance  Centers.  EPA's 
Small  Business  Assistance  Programs, 
and  the  Small  Business  Development 
Centers,  etc.  Some  of  the  current  P2Rx 
centers  are  co-located  with  these  other 
assistance  providers.  Co-location  can 
promote  improved  communication  and 
sharing  of  information  and  resources. 

iv.  Identifiable  measures  of  success. 
Applicants  are  encouraged  to  identify 
how  and  what  criteria  they  are  using  to 
track  the  effectiveness  of  each  proposed 
task.  Measures  of  success  could  be 
measures  of  direct  environmental 
improvement  or  should  be  directly 
linked  to  such  measures.  Many  of  the 
EPA  regional  offices  have  negotiated 
with  their  States  measurement 
structures  which  may  provide  some 
appropriate  measures  for  use  by  P2 
information  assistance  programs.  The 
P2Rx  centers  have  agreed  to  specific 
activity  and  web  site  usage  measures  for 
reporting  twice  a  year.  Measures  of 
P2Rx  services  as  described  at  this  URL: 
http://www.p2rx.org/AdminInfo/ 
activityMe.cfm.  This  URL  describes  the 
web  activity  measures  that  the  P2rx 
centers  currently  collect:  http:// 
www.p2rx.org/Adminlnfo/ 
WebMeasure.cfm.  These  measures  are 
submitted  to  the  P2Rx  program 
coordinator  twice  a  year  and  are 
combined  to  provide  a  national  report 
on  P2Rx  activities. 

Applicants  should  propose  some  way 
of  utilizing  State  representatives  to 
guide,  evaluate,  and  provide  feedback 
on  the  information  services  the 
applicant  is  proposing.  Applicants  are 
encouraged  to  make  use  of  existing 
regional  organizations  to  provide 
feedback  over  the  course  of  the  grant. 
Monthly  conference  calls,  meetings  tied 
into  existing  regional  meetings,  or  web 
site  cominents  could  be  used  as  a  source 
of  customer  feedback. 

4.  Content  and  format  of  proposal. 
The  Standard  Form  4i24. 424A.  and 
other  forms  as  provided  by  EPA  must  be 
used  for  this  program.  The  proposal 
should: 

i.  Identify  the  lead  agency  applying 
for  funds,  other  involved  agencies  and 
key  contacts. 

ii.  Describe  the  problem  or  issues  the 
proposal  will  address  and  the  current 


status  of  P2  efforts  on  this  problem  in 
the  State  or  region. 

iii.  Summarize  the  project  strategy. " 
objectives,  goals,  and  measures  of 
success. 

iv.  I^ovide  a  schedule  for 
implementation  which  specifies  the 
tasks,  estimated  cost,  deliverables,  and 
estimated  due  dates. 

V.  A  budget  indicating  the  funding 
requested  and  the  matching  resources 
for  the  proposal.  Requested  Federal 
dollars  must  be  matched  by  at  least  an 
equal  value  of  funds  and/or  in-kind 
goods  and  services. 

vi.  Describe  the  experience  of  key 
project  persoimel  and  the  organization's 
capabilities  and  experience  as  it  relates 
to  the  proposed  tasks. 

vii.  Provide  the  specific  format  for 
reporting  measures  or  activities  that 
reflect  the  effectiveness  of  each  of  the 
proposed  tasks. 

viii.  Include  completed  standard 
application  forms:  SF  424  and  SF  424A. 

ix.  Include  at  least  two  letters  of 
support  from  State  or  other  programs 
which  provide  technical  assistance. 

VI.  Review  and  Selection  Process 

1.  Review  process.  A  national  panel, 
comprised  of  EPA  representatives  from 
both  Headquarters  and  the  EPA  Regions, 
will  evaluate  each  proposal.  EPA  will 
review  all  proposals  for  qualify, 
strength,  and  completeness  against  the 
criteria  described  below. 

2.  Criteria  for  selecting  a  proposal. 
Acceptable  proposals  must  meet  the 
eligibility  requirements  in  Unit  IV.  EPA 
is  seeking  proposals  that  will  contribute 
to  the  organization  and  efficient 
retrieval  of  P2  information.  EPA  will 
consider  the  regional  location  of  the 
proposed  center,  in  order  to  ensure  that 
P2  information  derived  from  all  of  the 
United  States  is  included  in  the 
Pollution  Prevention  Information 
Network.  Below  are  listed  seven  criteria 
used  to  evaluate  proposals.  Proposals 
may  receive  up  to  100  points  maximum. 

i.  Project  description  and  justification. 
The  proposal  presents  a  clear 
description  of  the  areas  of  expertise 
and/or  P2  information  products  to  be 
developed  that  will  address  State  and 
regional  environmental  concerns. 
Justification  is  given  for  how  these 
services  will  address  regional 
environmental  concerns.  (15  points) 

ii.  Project  objectives.  The  proposal 
specifies  realistic  goals  or  objectives  to 
advance  P2/multi-media  solutions  to 
address  regional  environmental 
concerns.  (10  points) 

iii.  Project  strategy.  The  proposal 
includes  a  well-conceived  strategy  to 
achieve  the  project  goals  and  objectives 
and  a  proposed  schedule  for  execution 
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of  the  tasks  associated  with  each  goal. 
(15  points) 

iv.  Project  management.  The  proposal 
identifies  and  describes  qualifications  of 
key  personnel.  Proposals  identify  other 
environmental  assistance  providers 
committed  to  the  tasks.  Proposals 
leverage  expertise  of  other  P2Rx  centers 
and  other  assistance  providers  to  reduce 
duplication  of  effort  ill  developing 
information  products.  (15  points) 

v.  Identified  measures  for  project.  The 
proposal  contains  clear  measures  of 
success.  Proposals  identify  criteria  used 
to  track  the  effectiveness  of  each 
proposed  task  and  include  the  specific 
format  for  reporting  measures.  (20 
points) 

vi.  Budget.  The  proposal  includes  a 
budget  indicating  the  funding  requested 
and  the  matching  resources.  Requested 
Federal  dollars  must  be  matched  by  at 
least  an  equal  value  of  funds  and/or  in- 
kind  goods  and  services.  The 
description  demonstrates  effective  and 
judicious  use  of  Federal  funds.  (15 
points) 

•  vii.  Partnerships.  The  proposal 
utilizes  State,  local  and  regional 
representatives  to  guide,  evaluate,  and 
provide  feedback  on  the  products  and 
services  the  regional  center  proposes. 
(10  points) 

3.  Anticipated  award  date. 
Cooperative  agreements  will  be  awarded 
by  September  30,  2003.  EPA  reserves 
the  right  to  reject  all  proposals  and 
make  no  awards.  Any  dispute  will 
follow  the  process  in  accordance  with 
40  CFR  30.63  and  part  31.  subpart  F. 

VII.  Post  Award  Reporting 

1.  Reports.  Organizations  that  are 
awarded  grant  funds  will  be  required  to 
submit  semi-annual  progress  reports, 
during  the  life  of  the  project,  to  the  EPA 
Project  Officer  and  EPA  Headquarters 
coordinator.  Each  report  will  summarize 
funds  expended,  tasks  accomplished, 
and  results  achieved  to  date.  A  specific 
format  for  reporting  P2  information 
center  activities  (http://www.p2rx.org/ 
Adminlnfo/activityMe.cfm)  and  web 
site  usage  (http://www.p2rx.org/ 
Adminlnfo/WebMeasure.cfm  )  has  been 
developed.  A  summary  final  grant 
report  will  also  be  due  90  days  after  the 
end  of  the  project  period.  This  final 
report  should  include  a  discussion  of 
the  prospects  for  continuation,  project 
evaluation,  and  future  direction. 

2.  Audits.  Periodic  audits  should  be 
made  as  part  of  the  recipient's  system  of 
financial  management  and  internal 
control  to  meet  terms  and  conditions  of 
grants  and  other  agreements.  In 
accordance  with  the  provisions  of  OMB 
Circular  No.  A-133,  "Audits  of  States, 
Local  Governments,  and  Nonprofit 


Organizations,"  nonfederal  entities  that 
receive  financial  assistance  of  $300,000 
or  more  within  the  State's  fiscal  year 
shall  have  an  audit  made  for  that  year. 
The  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-133,  "Audits  of 
States,  Local  Governments,  and 
Nonprofit  Organizations."  was 
published  in  the  Federal  Register  of 
June  30,  1997  (62  FR  35302).  The 
Circular  implements  the  Single  Audit 
Act  amendments  of  1996.  State  agencies 
that  receive  less  than  $300,000  within 
the  State's  fiscal  yesir  shall  have  an  audit 
made  in  accordance  with  Federal  laws 
and  regulations  governing  the  programs 
in  which  they  participate. 

3.  Records.  Financial  records, 
including  all  documents  to  support 
entries  on  accounting  records  to 
substantiate  charges  to  each  grant,  must 
be  kept  available  to  personnel 
authorized  to  examine  EPA  grant 
accounts.  All  records  must  be 
maintained  for  3  years  firom  the  date  of 
submission  of  the  annual  financial 
status  report.  If  questions  still  remain, 
such  as  those  raised  as  a  result  of  an 
audit,  related  records  should  be  retained 
until  the  matter  is  completely  resolved. 

Vin.  Congressional  Review  Act 

Grant  solicitations  such  as  this  are 
considered  rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects 

Environmental  protection.  Grant 
administration.  Grants,  pollution 
prevention. 

Dated:  March  11.2003. 
Susan  B.  Hazen. 

Acting  Assistant  Administrator,  Office  of 
Prevention,  Pesticides  and  Toxic  Substances. 
|FR  Doc.  03-6820  Filed  3-20-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7471-51 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee; 
Meeting;  Executive  Committee 
Teleconference 

agency:-  Environmental  Protection 

Agency  (EPA). 

action:  Notice.  ' 


summary:  The  Environmental  Protection 
Agency  (EPA).  Science  Advisory  Board 
(SAB)  Executive  Committee  (EC),  a 
Federal  Advisory  Committee,  will  hold 
a  public  teleconference  meeting  on  the 
date  and  time  given  below  to  review  the 
SAB  draft  report  on  its  review  of  the 
Fiscal  Year  2004  Science  and 
Technology  Budget. 

DATES:  The  conference  call  meeting  will 
take  place  on  Thursday,  April  10,  2003, 
from  12  noon  to  1  p.m.(e.s.t.).  Requests 
for  oral  comments,  as  well  as 
submission  of  written  comments  must 
be  received  by  April  4,  2003.  Please  see 
further  details  below. 
ADDRESSES:  The  conference  call  will 
take  place  via  telephone  only. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  comments  must 
contact  Mr.  A.  Robert  Flaak,  Designated 
Federal  Officer.  EPA  Science  Advisory 
Board  (1400A),  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
telephone  (202)  564-4546;  Fax  (202) 
501-0582;  or  via  e-mail  at 
fIaak.robert@epa.gov. 

To  pre-register  for  the  teleconference 
and  obtain  the  phone  number  and 
access  code,  please  contact  Ms.  Betty 
Fortune.  EPA  Science  Advisory  Board, 
Mail  Code  1400A.  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460; 
telephone  (202)  564-^533,  Fax  (202) 
501-0323;  or  via  e-mail  at: 
fortune.  betty®epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92—463.  notice  is  hereby  given  that  the 
EC  of  the  U.S.  EPA  Science  Advisory 
Board  (SAB)  will  hold  a  public 
teleconference  meeting  to  review  a 
report  of  one  of  its  subcommittees.  The 
ititerested  public  may  attend  through  a 
telephonic  link,  to  the  extent  that  lines 
are  available.  Pre-registration  is 
necessary.  Additional  instructions  about 
how  to  participate  in  the  conference  are 
given  below. 


In  this  meeting,  the  EC  plans  to 
review  a  report  from  its  Science  and 
Technology  Review  Panel  (S&-TRP)  (EC) 
-Review  of  the  FY2004  Science  and 
Technology  (S&T)  Budget:  An  SAB 
Report.  The  background  materials  used 
by  the  Review  Panel  in  its  original 
deliberations  are^vailable  from  the 
originating  EPA  Office,  (for  further 
information  see  67  FR  79912,  December 
31.  2002.  http://www.epa.gov/fedrgstr/ 
EPA-MEETINGS/2002/December/Day- 
31/m32987.htm.) 

General  information  about  the  EPA 
Science  Advisory  Board,  may  be  found 
on  the  SAB  Web  site  [http:// 
www.epa.gov/sab). 

2.  Requests  for  Comment:  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail.  fax  or  mail)  and  received  by  Mr. 
Flaak  no  later  than  noon  eastern 
standard  time  on  April  4,  2003.  Written 
comments  should  also  be  sent  to  Mr. 
Flaak  prior  to  the  meeting.  Submission 
of  written  comments  by  e-mail  to  Mr. 
Flaak  will  maximize  the  time  available    . 
for  review  by  the  EC. 

3.  Availability  of  Review  Materials:  A 
draft  of  the  SAB  report  listed  above  will 
be  available  to  the  public  at  the  SAB 
Web  site  under  the  heading  for  the  EC 
Public  Teleconference,  April  10.  2003, 
(h  ttp  .//www.  epa  .gov/ sab/ 
wbatsnew.htm)  approximately  one  week 
prior  to  the  meeting. 

4.  Charge  to  the  Executive  Committee: 
The  focus  of  the  EC  review  of  this  report 
will  be  on  the  following  questions:  (a) 
Has  the  SAB  adequately  responded  to 
the  questions  posed  in  the  charge?  (b) 
Are  the  statements  and/or  responses  in 
the  draft  report  clear?  And  (c)  are  there 
any  errors  of  fact  in  the  report? 

5.  General  Guidance  on  Providing 
Oral  or  Written  Comments  at  SAB 
Meetings:  It  is  the  policy  of  the  EPA 
Science  Advisory  Board  to  accept 
written  public  comments  of  any  length, 
and  to  accommodate  oral  public 
comments  whenever  possible.  The  EPA 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  Oral  Comments:  In  general, 
each  individual  or  group  requesting  an 
oral  presentation  at  a  face-to-face 
meeting  will  be  limited  to  a  total  time 
of  10  minutes  (unless  otherwise 
indicated  above).  For  teleconference 
meetings,  opportunities  for  oral 
comment  will  usually  be  limited  to  no 
more  than  three  minutes  per  speaker 
and  no  more  than  15  minutes  total. 
Deadlines  for  getting  on  the  public 
speaker  list  for  a  meeting  are  given 
above.  Speakers  should  bring  at  least  35 
copies  of  their  comments  and 
presentation  slides  for  distribution  to 


the  reviewers  and  public  at  the  face-to- 
face  meetings.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  face-to-face  meeting  are  also 
asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Dated:  Marcii  17.  2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

(FR  Doc.  03-6819  Filed  3-20-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0086;  FRL-7297-1] 

Methoxyfenozide;  Notice  of  Filing 
Pesticide  Petitions  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  fiUng  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0086,  must  be 
received  on  or  before  April  21.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1 200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001 ;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufactxiring  (NAICS  3 1 1 ) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Doclcet.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0086.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
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access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other   ■ 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.E.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
-  in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 


brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  mav  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  'late  "  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBIpr  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0086.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
loiow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Dcx:ket  ID  number  OPP- 
2003-0086.  In  contrast  to  EPA's 


electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  PIRIB  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001 ,  Attention:  Docket  ID 
number  OPP-2003-0086. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Prot'ection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  Attention: 
Docket  ID  number  OPP-2003-0086. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI,  if  you  submit  CBI  on 
disk  or  CD  ROM,  mark  the  outside  of  the 
disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 


included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subiects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  13.  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summaries  of  the  petitions  were 


prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
4  (IR-4) 

PP  3E6527,  3E6528.  and  3E6533 

EPA  has  received  pesticide  petitions 
3E6527,  3E6528,  and  3E6533  from  the 
Interregional  Research  Project  Number  4 
(IR-4),  681  U.S.  Highway  #1  South, 
North  Brunswick,  NJ  08902-3390 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d).  to  amend 
40  CFR  part  180  by  establishing 
tolerances  for  residues  of 
methoxyfenozide  in  or  on  the  raw 
agricultural  commodities  (RAC): 
Vegetable,  cucurbit,  group  9  at  0.3  parts 
per  million  (ppm)  (3E6527),  pea, 
blackeyed,  seed  and  pea,  southern,  seed 
at  4.0  ppm  (3E6528),  okra  at  2.0  ppm 
(3E6533),  and  tiumip,  greens  at  30  ppm 
(3E6533).  EPA  has  determined  that  the 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  (408)(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions.  This  notice  includes  a 
summary  of  the  petitions  prepared  by 
Rohm  and  Haas  Company,  100 
Independence  Mall  West,  Philadelphia, 
PA  19106-2399. 

A.  Residue  Chemistry 

•1.  Plant  metabolism.  The  qualitative 
nature  of  methoxyfenozide  residues  in 
plants  and  animals  is  adequately 
understood  and  was  previously 
published  in  the  Federal  Register  of 
July  5,  2000  (65  FR  41355)  (FRL-6497- 
5). 

2.  Analytical  method.  Adequate 
enforcement  methods  are  available  for 
determination  of  methoxyfenozide 
residues  in  plant  commodities.  The 
available  Analytical  Enforcement 
Methodology  was  previously  reviewed 
in  the  Federal  Register  of  (September 
20,  2002  67  FR  59193). 

3.  Magnitude  of  residues.  Complete 
residue  data  for  methoxyfenozide  on 
okra;  turnip  greens;  cucurbit  vegetables; 
pea.  blackeyed;  and  pea.  southern  have 
been  submitted.  The  requested 
tolerances  are  adequately  supported. 


B.  Toxicological  profile 

The  toxicological  profile  and 
endpoints  for  methoxyfenozide  which 
supports  this  petition  to  establish 
tolerances  were  previously  published  in 
the  Federal  Register  of  September  20. 
2002  (67  FR  59193)  (FRL-7198-5). 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Assessments 
were  conducted  to  evaluate  potential 
risks  due  to  chronic  and  acute  dietary 
exposure  of  the  U.S.  population 
subgroups  to  residues  of 
methoxyfenozide.  These  analysis  cover 
all  registered  crops,  as  well  as,  uses 
pending  with  the  Agency,  active  and 
proposed  section  18  uses,  and  proposed 
IR-4  minor  uses.  There  are  no  registered 
residential  nonfood  uses  of 
methoxyfenozide. 

i.  Food — a.  Acute  exposure.  No 
appropriate  toxicological  endpoint 
attributable  to  a  single  exposure  was 
identified  in  the  available  toxicology 
studies  on  methoxyfenozide  including 
the  acute  neurotoxicity  study  in  rats,  the 
developmental  toxicity  study  in  rats  and 
the  developmental  toxicity  study  in 
rabbits.  Since  no  acute  toxicological    • 
endpoints  were  established,  Dow 
AgroSciences  considers  acute  aggregate 
risk  to  be  negligible. 

b.  Chronic  exposure.  Dow 
AgroSciences  assumed  100%  of  crops 
would  be  treated  and  contain 
methoxyfenozide  residues  at  the 
tolerance  level.  Dow  AgroSciences  used 
the  Dietary  Exposure  Evaluation  Model 
(DEEM^^"^,  Novigen  Sciences, 
Washington,  DC)  software  for 
conducting  a  chronic  dietary  Ifood)  risk 
analysis.  DEEM^"^  is  a  dietary  exposure 
analysis  system  that  is  used  to  estimate 
exposure  to  a  pesticide  chemical  in 
foods  comprising  the  diets  of  the  U.S. 
population,  including  population 
subgroups.  DEEM'T'^  contains  food 
consumption  data  as  reported  by 
respondents  in  the  Department  of 
Agriculture  (USDA)  tontinuing  surveys 
of  food  intake  by  individuals  conducted 
in  1994-1996. 

ii.  Drinking  water — Acute  exposure. 
Because  no  acute  dietary  endpoint  was 
determined,  Dow  AgroSciences 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  acute 
exposure  from  drinking  water. 

ii.  Chronic  exposure.  Tier  II 
screening-level  assessments  can  be 
conducted  suing  the  simulation  models 
screening  constration  in  ground  water 
(SCI-GROW)  and  EPA's  pesticide  root 
zone  model/exposure  analysis  modeling 
system  (PRZM/EXAMS)  to  generate 
estimated  environmental  concentrations 
(EECs)  for  ground  water  and  surface 
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water,  respectively.  The  mojjeling  was 
conducted  based  on  the  environmental 
profile  and  the  maximum  seasonal 
application  rate  proposed  for 
methoxyfenozide  (1.0  lb  active 
ingredient/acre/season).  PRZM/EXAMS 
was  used  to  generate  the  surface  water 
EECs,  because  it  can  factor  the 
persistent  nature  of  the  chemical  into 
the  bstimates. 

The  EECs  for  assessing  chronic 
aggregate  dietary  risk  used  by  the 
Agency  are  6  parts  per  billion  (ppb)  in 
ground  water,  based  on  SCI-GROW  and 
98.5  ppb  in  surface  water,  based  on  the 
PRZM/EXAMS.  long-term  mean. 

2.  Non-dietary  exposure. 
Methoxyfenozide  is  not  currently 
registered  for  use  on  any  residential 
non-food  sites.  Therefore,  there  is  no 
non-dietary  acute,  chronic,  short-term  or 
intermediate-term  exposure. 

D.  Cumulative  Effects 

Section  {408)(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
methoxyfenozide  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity, 
methoxyfenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  it  is 
assumed  that  methoxyfenozide  does  not 
have  a  common  mechanism  of  toxicity 
with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the  DEEM^m 
exposure  assumptions  described  in  this 
unit,  Dow  AgroSciences  has  concluded 
that  aggregate  exposure  to 
methoxyfenozide  from  the  proposed 
new  tolerances  will  utilize  18.9%  of  the 
chronic  pollution  adjusted  dose  (cPAD) 
for  the  U.S.  population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  children  1-6  years 
old  at  37.6%  of  the  cPAD  and  is 
discussed  below.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  cPAD  because  the  cPAD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 


for  exposure  to  methoxyfenozide  in 
drinking  water,  the  aggregate  exposure 
is  not  expected  to  exceed  100%  of  the 
cPAD.  Dow  AgroSciences  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  methoxyfenozide  residues. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determiiies  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (UF) 
usually  100  for  combine  inter-species 
and  intra-species  variability  and  not  the 
additional  tenfold  MOE/UF  when  EPA 
has  a  complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

The  toxicology  data  base  for  - 
methoxyfenozide  included  acceptable 
developmental  toxicity  studies  in  both 
rats  and  rabbits  as  well  as  a  2-generation 
reproductive  toxicity  study  in  rats.  The 
data  provided  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and/or  postnatal  exposure  to 
methoxyfenozide.  There  is  a  complete 
toxicity  data  base  for  methoxyfenozide 
and  exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Based 
on  the  completeness  of  the  data  base 
and  the  lack  of  prenatal  and  postnatal 
toxicity,  EPA  determined  that  an 
additional  safety  factor  was  not  needed 
for  the  protection  of  infants  and 
children. 

Since  no  toxicological  endpoints  were 
established,  acute  aggregate  risk  is 
considered  to  be  negligible.  Using  the 
exposure  assumptions  described  in  this 
unit,  Dow  AgroSciences  has  concluded 
that  aggregate  exposure  to 
methoxyfenozide  from  the  proposed 
new  tolerances  will  utilize  37.6%  of  the 
cPAD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health. 


Drinking  water  The  back-calculated 
drinking  water  levels  of  concern 
(DWLOCs)  for  assessing  chronic 
aggregate  dietary  risk  range  from  624 
ppb  for  the  most  highly  exposed 
population  subgroup  children  (1  to  6) 
years  old  to  2.839  ppb  for  the  U.S. 
population  (48  contiguous  States)  (all 
seasons).  Despite  the  potential  for 
exposure  to  methoxyfenozide  in 
drinking  water,  Dow  AgroSciences  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  cPAD.  Short-term 
and  intermediate-term  risks  are  judged 
to  be  negligible  due  to  the  lack  of 
significant  toxicological  effects 
observed.  Based  on  these  risk 
assessments,  Dow  AgroSciences 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  methoxyfenozide  residues. 

F.  International  Tolerances 

There  are  no  Codex  or  Canadian 
maximum  residue  levels  (MRL's) 
established  for  residues  of 
methoxyfenozide.  Mexican  MRL's  are 
established  for  residues  of 
methoxyfenozide  in  cottonseed  0.05 
ppm  and  maize  0.01  ppm.  The  U.S. 
tolerances  on  these  commodities  are  2.0 
ppm  and  0.05  ppm,  respectively.  Based 
on  the  current  use  patterns,  the  U.S. 
tolerance  levels  cannot  be  reduced  to 
harmonize  with  the  Mexican  MRL's,  so 
incompatibility  will  exist. 
[FR  Doc.  0.3-6821  Filed  3-20-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0049;  FRL-7295-5] 

Tralkoxydim;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0049,  must  be 
received  on  or  before  April  21.  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION:       — 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Pesticide  manufacturing  (NAICS 
311) 

•  Food  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this. 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0049.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 


electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  conmient 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  thdfee  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  docimient  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facihty  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  t©  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  cop)Tighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  conunent  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 


Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  vdll  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  riiay  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late'"  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Yoiu-  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
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system,  select  "search."  and  then  key  in 
docket  ID  number  OPP-2003-0049.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0049.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system,  if  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  Bv  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0049. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  Rm. 
119, Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy..  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0049. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBl  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 


In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2): 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 


and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  March  13.  2003. 

Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Syngenta  Crop  Protection,  Inc. 

PP  6F4631 

EPA  has  received  a  pesticide  petition 
(6F4631)  fi-om  Syngenta  Crop 
Protection,  Inc.,  P.O.  Box  18300, 
Greensboro,  NC,  27419-8300  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA.  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  by  establishing  a  tolerance 
for  residues  of  tralkoxydim,  2- 
Cyclohexen-1-one,  2-[l- 
(ethoxyimino)propyll-3-hydroxy-5- 
(2.4,6-trimethylphenyl)-(9Cl).  in  or  on  , 
the  raw  agricultural  commodity  (RAC) 
barley  grain,  barley  hay.  wheat  grain, 
and  wheat  hay  at  0.02  parts  per  million 
(ppm)  and  barley  straw,  wheat  forage, 
and  wheat  straw  at  0.05  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  dAta  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  in  barley,  wheat,  rotational 
crops,  and  livestock  is  adequately 
understood.  The  residues  of  concern  for 
the  tolerance  expression  are  parent  per 
se.  Based  on  the  results  of  animal 
metabolism  studies  it  is  unlikely  that 
secondary  residues  would  occur  in 
animal  commodities  from  the  use  of 
tralkoxydim  on  wheat  and  barley. 
Tralkoxydim  rapidly  metabolizes  in 
plants,  and  no  residues  of  parent  are 
detected  at  harvest.  Extensive 
metaboUsm  in  grain,  forage  and  straw 
occurs,  with  none  of  the  individual 
metabolites  exceeding  3.6%  total 
radioactive  residue  (TRR). 


2.  Analytical  method.  An  adequate 
analytical  method,  gas  chromatography/ 
mass  spectrometry  (GC/MS)  with 
selected  ion  monitoring,  is  available  for 
enforcement  purposes. 

3.  Magnitude  of  residues.  Magnitude 
of  the  residue  trials  conducted  on  spring 
wheat,  winter  wheat,  and  barley  showed 
no  residues  above  the  limit  of 
quantification  ((LOQ)  =  0.02  ppm)  on 
wheat  grain,  straw,  hay,  or  processed 
commodities  at  the  harvest  timing 
prescribed  by  the  label.  Residues  in 
forage  ranged  from  <0.02  ppm  to  0.03 
ppm  at  28  days  posttreatment.  Based  on 
the  results  of  animal  metabolism 
studies,  it  is  unlikely  that  significant 
residues  would  occur  in  secondary 
animal  commodities  from  the  use  of 
tralkoxydim  on  wheat  and  barley.  The 
nature  of  the  residue  in  plants  is 
adequately  understood. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  EPA  has  established 
an  acute  reference  dose  (RfD)  for 
tralkoxydim  of  0.3  milligrams/kilogram/ 
day  (mg/kg/day).  This  RID  is  based  on 
the  no  observed  adversed  effect  level 
(NOAEL)  of  30  mg/kg/day  established  in 
the  rat  developmental  study  and  using 
an  uncertainty  factor  (UF)  of  100  based 
on  lOX  for  inter-species  extrapolation 
and  lOX  for  intra-species  variation. 

2.  Genotoxicity.  "Tralkoxydim  was 
negative  for  mutagenic/genotoxic  effects 
in  a  gene  mutation  Ames  Assay  in 
bacteria,  a  forward  gene  mutation  in 
mouse  Ijonphoma  cells  in  cidture, 
chromosome  damage/in  vitro  assay  in 
himian  lymphocyte  cells, 
deoxyribonucleic  acid  (DNA)  damage 
repair  in  vivo  assay  in  rat  hepatocytes, 
and  chromosome  damage  in  vivo  mouse 
micronuclei.     . 

3.  Reproductive  and  developmental 
toxicity.  The  developmental  and 
reproductive  toxicity  data  do  not 
indicate  increased  susceptibility  of  rats 
or  rabbits  to  in  utero  and/or  postnatal 
exposure  to  tralkoxydim.  A  3- 
generation  rat  reproduction  study 
indicated  a  parental  systemic  NOAEL  of 
200  ppm,  20  mg/kg/day  and  a  systemic 
lowest  observed  averse  effect  level 
(LOAEL)  of  1,000  ppm,  100  mg/kg/day 
based  on  reduced  body  weights  and 
body  weight  gains  in  females.  No 
reproductive  toxicity  was  observed.  A 
rat  developmental  study  with  a  maternal 
NOAEL  of  30  mg/kg/day  and  with  a 
maternal  LOAEL  of  200  mg/kg/day 
based  on  maternal  mortality,  reduced 
body  weights,  and  reduced  food 
consumption  and  a  developmental 
NOAEL  of  30  mg/kg/day  and  a 
developmental  LOAEL  of  200  mg/kg/ 
day  based  on  reduced  ossification  of  the 
centrum  and  hemicentrum,  centrum 


bipartite,  misshapen  centra  and  fused 
centra.  A  rabbit  developmental  study 
with  a  maternal  NOAEL  of  20  mg/kg/ 
day  and  a  maternal  LOAEL  of  100  mg/ 
kg/day  based  on  reduced  food 
consumption  and  a  developmental 
NOAEL  of  20  mg/kg/day  and  a 
developmental  LOAEL  of  100  mg/kg/ 
day  based  on  abortions  and  increases  in 
late  resorptions. 

4.  Subchronic  toxici/y.Tralkoxydim  is 
of  low  subchronic  toxicity  in  21--day 
dermal  testing. 

5.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  tralkoxydim  at 
0.005  mg/kg/day.  This  RfD  is  based  on 
NOAEL  of  0.5  mg/kg/day  in  the  chronic 
toxicity  study  in  dogs  with  a  100-fold 
UF  to  accoimt  for  interspecies 
extrapolation  (lOx)  and  intraspecies 
variability  (lOx).  The  Health  Effects 
Division  (HED)  Cancer  Assessment 
Review  Committee  (CARC)  has 
classified  tralkoxydim  in  accordance 
with  the  Agency's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment  (April 
10. 1996),  "likely  to  being  himian 
carcinogen."  Tliis  classification  is  based 
on  the  following  factors: 

,    •    Occurrence  of  benign  Leydig  cell 
tumors  at  all  dose  levels  with  the 
incidences  at  the  high  dose  exceeding 
the  concurrent  and  historical  control 
range. 

•  Lack  of  an  acceptable 
carcinogenicity  study  in  a  second 
species  as  required  by  OPPTS 
Harmonized  Guidelines. 

•  The  relevance  of  the  testicular 
tiunors  to  human  exposure  can  not  be 
discounted. 

6.  Animal  metabolism.  Based  on  the 
results  of  animal  metabolism  studies  it 
is  unlikely  that  significant  residues 
would  occur  in  secondary  animal 
commodities  from  the  use  of 
tralkoxydim  on  wheat  and  barley. 

7.  Metabolite  toxicology^  The  nature  of 
the  residue  in  barley,  wheat,  rotational 
crops,  and  livestock  is  adequately 
understood.  The  residues  of  concern  for 
the  tolerance  expression  are  parent  per 
se. 

8.  Endocrine  disruption.  There  has 
been  no  evidence  of  endocrine 
disruption  concerns  with  resulting  from 
tralkoxydim  use  on  wheat  and  barley. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  proposed 
tolerances  in  or  on  RACs:  Barley  grain, 
barley  hay.  wheat  grain,  and  wheat  hay 
at  0.02  ppm.  and  barley  straw,  wheat 
forage,  and  wheat  straw  at  0.05  ppm  are 
the  first  to  be  established  for 
tralkoxydim.  There  is  no  reasonable 
expectation  of  residues  of  tralkoxydim 
occurring  in  meat,  milk,  poultry,  or  eggs 
from  ijs  use  on  wheat  and  barley.  Risk 


assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
tralkoxydim  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  An  acute 
dietary  risk  assessment  was  conducted 
for  tralkoxydim  based  on  the  NOAEL  of 
30  milligram/kilogram/day  (mg/kg/day) 
from  the  rat  developmental  study.  The 
acute  dietary  analysis  using  the  dietary 
exposing  evaluation  model  (DEEM) 
computer  program  estimates  that  the  ' 
distribution  of  single-day  exposures 
utilizes  0.02%  of  acute  RfD. 

ii.  Chronic  exposure  and  risk.  The  RfD 
for  tralkoxydim  is  0.005  mg/kg/day. 
This  value  is  based  on  the  systemic 
NOAEL  of  0.5  mg/kg/day  in  the  dog 
chronic  feeding  study  with  a  100-fold 
safety  factor  to  accoimt  for  interspecies 
extrapolation  (lOx)  and  intraspecies 
variability  (lOx). 

iii.  Food.  A  DEEM  chronic  exposure 
analysis  was  conducted  using  tolerance 
levels  for  wheat  and  barley  and 
assmning  that  100%  of  the  crop  is 
treated  to  estimate  dietary  exposure  for 
the  general  population  and  22 
subgroups.  The  chronic  analysis  showed 
that  exposures  from  the  tolerance  level 
residues  in  or  on  wheat,  and  barley  for 
children  1  to  6  years  old  (the  subgroup 
with  the  highest  exposure)  would  be 
1.4%  of  the  RfD.  The  exposure  for  the 
general  U.S.  population  would  be  less 
than  1%  of  the  RfD. 

A  lifetime  dietary  carcinogenicity 
exposiu-e  analysis  was  conducted  for 
tralkoxydim  using  the  proposed 
tolerances  along  with  the  assimiption  of 
100%  of  the  crop  treated  and  a  Q*  of 
1.68  X  10^2  (mg/kg/day)  I.  A  Hfetime  risk 
exposure  analysis  was  also  conducted 
using  the  DEEM  computer  analysis.  The 
estimated  cancer  risk  (5  x  10-^)  is  less  . 
than  the  level  that  the  Agency  usually 
considers  for  negligible  cancer  risk 
estim^es. 

iv.  Drinking  water.  Drinking  water 
estimated  concentrations  (DWECs)  for 
surface  water  (parent  tralkoxydim)  were 
calculated  by  EPA's  pesticide  root  zone 
model  (PRIZM)  computer  models  to  be 
an  average  of  9.1  parts  per  billion  (ppb). 
the  DWECs  for  ground  water  based  on 
the  computer  model  screening 
concentration  in  groiuid  water  (SQ-  ^ 
GR0W2)  were  calculated  to  be  an 
average  of  .016  ppb. 

2.  Non-dietary  exposure.  There  are  no 
non-food  uses  of  tralkoxydim  currently 
registered  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended.  No  non-dietary 
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exposures  are  expected  for  the  general 
population. 

D.  Cumulative  Effects 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tralkoxydim  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Tralkoxydim  is 
structurally  a  cyclohexanedione.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  tralkoxydim  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
these  tolerances  action,  therefore,  EPA 
has  not  assumed  that  tralkoxydim  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  risk.  The 
acute  dietary  analysis  based  on  the 
NOAEL  of  30  mg/kg/day  from  the  rat 
developmental  study  using  the  DEEM 
computer  program  estimates  that  the 
distribution  of  single-day  exposures 
utilizes  0.02%  of  acute  RfD.  The 
drinking  water  level  of  comparisons 
(DWLOCs)  for  acute  exposure  to 
tralkoxydim  in  drinking  water 
calculated  for  females  13  +  years  old 
was  9,000  ppb.  The  estimated  average 
concentration  in  surface  water  for 
tralkoxydim  is  9  ppb.  EPA's  acute 
DWLOC  is  well  above  the  estimated 
exposures  for  tralkoxydim  in  water  for 
the  subgroup  of  concern.  For  ground 
water,  the  estimated  environmental 
concentrations  (EEC's)  using  the  SCI- 
GROW  model  were  all  less  than  1  ppb. 

ii.  Chronic  risk.  A  DEEM  chronic 
exposure  analysis  showed  that  exposure 
from  tolerance  level  residues  in  or  on 
wheat,  and  barley  for  children  1  to  6 
years  old  (the  subgroup  with  the  highest 
exposure)  would  be  1.4%  of  the  RfD. 
The  exposure  for  the  general  U.S. 
population  would  be  less  than  1%  of  the 
RfD.  The  DWLOCs  for  chronic  exposure 
to  tralkoxydim  in  drinking  water 
calculated  for  U.S.  population  was  150 
ppb  and  for  children  (1  to  6  years  old) 
the  DWLOC  was  50  ppb.  The  estimated 
average  concentration  in  surface  water 
for  tralkoxydim  is  9  ppb.  EPA's  chronic 
DWLOC  is  above  the  estimated 
exposures  for  tralkoxydim  in  water  for 
the  U.S.  population  and  the  subgroup  of 
concern.  Conservative  model  estimates 
SCI-GROW  of  the  concentrations  of 
tralkoxydim  in  ground  water  indicate 
that  exposure  will  be  minimal. 

iii.  Cancer  risk.  A  DWLOC  for  cancer 
was  calculated  as  1  ppb.  The  estimated 
concentration  in  surface  water  and 
ground  water  for  tralkoxydim  for 


chronic  exposure  are  0.9  ppb,  2.8  ppb, 
(the  56-day  concentration)/3,  and  0.1 
ppb,  respectively.  The  model  exposure 
estimates  are  less  than  the  cancer 
DWLOC.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
tralkoxydim  residues. 

2.  Infants  and  children.  The  Agency 
concluded  that  an  extra  safety  factor  to 
protect  infants  and  children  is  not 
needed  based  on  the  following 
considerations:  The  toxicology  data  base 
is  complete  for  the  assessment  of  special 
sensitivity  of  infants  and  children.  The 
developmental  and  reproductive 
toxicity  data  do  not  indicate  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure.  The 
NOAEL  used  in  deriving  the  RfD  is 
based  on  changes  in  liver  function  and 
morphology  in  male  adult  dogs  (not 
developmental  or  neurotoxic  effects) 
after  chronic  exposure  and  thus  are  not 
relevant  for  enhanced  sensitivity  to 
infants  and  children.  Unrefined  dietary 
exposure  estimates  (assuming  all 
commodities  contain  tolerance  level 
residues)  overestimate  dietary  exposure. 
Model  data  used  for  groimd  water  and 
surface  water  source  drinking  water 
exposure  assessments  result  in  estimates 
considered  to  be  upper-bound 
concentrations.  There  are  no  registered 
uses  for  tralkoxydim  that  could  result  in 
residential  exposures.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  children  from 
aggregate  exposure  to  tralkoxydim 
residues. 

F.  International  Tolerances 

There  are  no  codex  Alimentarius 
Commission  (Codex)  or  Mexican 
maximum  residue  levels  for 
tralkoxydim  at  this  time. 
|FR  Doc.  03-6823  Filed  3-20-03;  8:45  am) 
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Trifloxysulfuron-sodium;  Notice  of 
Filing  a  Pesticide  Petition  to  Establish 
a  Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 


DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0057,  must  be 
received  on  or  before  April  21,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  1.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460-0001;  telephone 
nimiber;  (703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be. 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0057.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  emd  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
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#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  ^l  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "seeutdi,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  dockets 
will  not  be  available  for  public  vievtring 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  wrill 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 


copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  vdll  be  available 
in  the  public  docket. 

Public  conunents  submitted  on 
computer  disks  that  are  mailed,  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments?  > 

You  may  submit  conunents 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conmients.  If  you 
vfish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically,  ff  you  submit  an 
electronic  comment  as  prescribed  in  this 
imit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yourcomment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  U  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 


i.  EPA  Dockets.  Yo\u  use  of  EPA's 
electronic  pubUc  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
conunents.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  conunents.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0057.  The 
system  is  an  "anonymous  access" 
system,,which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  conunent. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0057.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiu«s  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Uiut  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0057. 

3.  By  hand  delivery  or  courier.  Deliver 
your  conunents  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0057. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
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on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI,  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  R/flTHeR  mFORUATKM  CONTACT. 

What  Should  I  Consider  as  I  Prepare  My 
Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 


may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultiual  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  10,  2003. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  40B(d)(3). 
The  summary  of  the  petition  was 
prepared  by  Syngenta  Crop  Protection, 
Inc,  and  represents  the  view  of  the 
petitioner.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Syngenta  Crop  Protection,  Inc. 

PP  1F6280 

EPA  has  received  a  pesticide  petition 
(1F6280)  from  Syngenta  Crop 
Protection,  Inc.,  Greensboro,  NC  27419 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180,  by  establishing 
a  tolerance  for  residues  of 
trifloxysulfuron-sodium  in  or  on  the  raw 
agricultural  commodities  sugarcane  at 
0.01  parts  per  million  (ppm),  cottonseed 
at  0.05  ppm,  cotton  by-products  at  1.0 
ppm,  citrus  at  0.01,  almond  hulls  at  0.01 
ppm,  almond  nut  meat  at  0.01  ppm,  and 
tomatoes  at  0.01  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  primary 
metabolic  pathways  of  trifloxysulfuron- 
sodium  in  plants  (cotton,  sugarcane  and 
citrus)  were  similar  to  those  described 
for  animals,  with  certain  extensions  of 
the  pathway  in  plants.  The  metabolism 
of  trifloxysulfuron-sodium  is  well 
characterized  in  plants  and  animals  and 
the  data  is  adequate  for  tolerance  setting 
purposes. 


The  metabolism  profile  in  plants  and 
animals  supports  the  use  of  an 
analytical  enforcement  method  that 
accounts  for  parent  trifloxysulfuron- 
sodium.  The  multiple  other  metabolites 
formed  in  plants  and  animals  are 
considered  of  equal  or  lesser  toxicity 
than  parent  compound. 

2.  Analytical  method.  Syngenta  Crop 
Protection,  Inc.  has  submitted  practical 
analytical  methodology  for  detecting 
and  measuring  levels  of 
trifloxysulfuron-sodium  in  or  on  raw 
agricultural  commodities.  This  method 
is  based  on  crop  specific  cleanup 
procedures  and  determination  by  liquid 
chromatography  with  a  ultraviolet  (UV/ 
Vis)  detector.  The  limit  of  detection 
(LOD)  for  each  analyte  of  this  method  is 
2  nanograms  of  trifloxysulfuron-sodium. 
The  hmit  of  quantitation  (LOQ).  as 
demonstrated  by  acceptable  recoveries 
from  fortified  control  samples,  is  0.01 
ppm  for  each  substrate. 

3.  Magnitude  of  residues.  A  residue 
program  was  performed  with 
trifloxysulfuron-sodium  on  a  full 
geography  to  support  use  on  cotton, 
sugarcane,  citrus,  and  almonds. 
Adequate  residue  trials  were  performed 
to  support  the  proposed  use  on 
tomatoes. 

B.  ToxicologicaJ  Profile 

1.  Acute  toxicity.  Trifloxysulfuron- 
sodium  has  low  acute  toxicity.  The  oral 
LD50  in  rats  is  >5.000  millgrams/ 
kilogram  (mg/kg)  for  males  and  females 
combined.  The  rat  dermal  LD50  is  >2.000 
mg/kg  and  the  rat  inhalation  LC50  is 
>5.03  milligrams/hter  (mg/L)  air. 
Trifloxysulfuron-sodium  is  not  a  skin 
sensitizer  in  guinea  pigs  and  is 
considered  to  have  sli^t  dermal  or  eye 
irritation  in  rabbits.  End-use 
formulations  of  Trifloxysulfuron- 
sodium  have  similar  low  acute  toxicity 
profiles. 

2.  Genotoxicity.  Trifloxysulfuron- 
sodium  has  been  tested  for  its  potential 
to  induce  gene  mutation  and 
chromosomal  changes  in  five  different 
test  systems.  Trifloxysulfuron-sodium 
technical  did  not  induce  point 
mutations  in  bacteria  (Ames  assay  in 
Salmonella  typhimurium  or  Escherichia 
colt)  or  in  cultured  mammalian  cells 
(Chinese  hamster  V79)  and  was  not 
genotoxic  in  an  in-vitro  unscheduled 
DNA  synthesis  assay  in  rat  hepatocytes. 
Chromosome  aberrations  were  not 
observed  in  an  in-vitro  test  using 
Chinese  hamster  ovary  cells  and  there 
were  no  clastogenic  or  aneugenic  effects 
on  mouse  bone  marrow  cell  in-vivo  in 

a  mouse  micronucleus  test.  These 
studies  show  that  trifloxysulfuron- 
sodiimi  is  not  genotoxic. 
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3.  Reproductive  and  developmental 
toxicity.  Data  frtim  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat  have  been  considered.  In  rabbit 
(0.  50,  100,  250,  500  mg/kg/day)  and  rat 
(0,  30,  300, 1,000  mg/kg/day)  teratology 
studies  there  was  no  evidence  of 
teratogenicity.  Maternal  toxicity  was 
seen  at  500  mg/kg/day  and  250  mg/kg/ 
day  as  evidenced  by  deaths  and 
prematiire  sacrifices.  For  the  control  (50, 
100,  and  250  mg/kg)  groups,  pre- 
implantation  losses,  number  of 
implantation  sites,  and  post- 
implantation  losses  were  not  affected  by 
treatment.  The  findings  after  fetal  post 
mortem  examination  and  fetal  visceral 
examination  revealed  no  treatment 
related  effects.  Similarly,  there  were  no 
skeletal  malformations  in  this  study  and 
the  incidence  of  anomalies  and 
variations  were  not  affected  by 
treatment.  In  conclusion,  the  no 
observed  adverse  effect  levels  (NOAEL) 
for  maternal  toxicity  was  100  mg/kg/day 
and  the  NOAEL  for  fetal  toxicity  was 
250  mg/kg/day.  There  was  no  indication 
of  embryotoxic,  fetotoxic  or  teratogenic 
potential  for  trifloxysulfuron-sodium  in 
rabbits. 

In  the  rat  teratology  study.  300  and 
1,000  mg/kg/day  caused  maternal 
toxicity  consisting  of  reduced  body 
weight  and  food  consimiption. 
Developmental  toxicity  was  secondary 
to  maternal  toxicity  and  consisted  of 
slightly  reduced  fetal  body  weights  and 
an  increase  in  minor  skeletal  anomalies 
and  variations.  The  NOAELs  for 
maternal  and  developmental  toxicity 
were  both  30  mg/kg/day. 
Trifloxysulfuron-sodium  was  not 
embryotoxic,  fetotoxic  or  teratogenic  in 
rats  when  tested  under  the  conditions  of 
this  study. 

In  a  rat  multigeneration  study, 
trifloxysulfuron-sodiimi  technical  was 
administered  in  feed  at  concentrations 
of  0,  500. 1,000,  8,000  or  12,000  ppm. 
The  dose  in  mg/kg/day  spans  a  wide 
range  over  the  duration  of  the  study  as 
animals  gain  weight  and  go  through 
gestation  and  lactation.  T^e  ranges  are 
24-70.  48-137,  400-1.133,  608-1.755 
for  males  and  32-100,  60-199.  500- 
1,557,  792-2,374  for  females  at  the  500. 
1.000.  8,000,  and  12,000  ppm  dietary 
level,  respectively. 

Trifloxysulfuron-sodiiun  had  no  effect 
on  reproductive  parameters.  Parental 
body  weight  gain  and  food  consiunption 
were  reduced  at  12,000  ppm  in  both 
sexes  and  at  8,000  ppm  in  males  only. 
In  addition,  there  was  an  increased 
relative  liver  weight  and  an  increased 
incidence  of  hepatocellular  hypertrophy 
at  12,000  ppm  in  both  sexes  of  adults 
and  at  8.000  ppm  in  adult  males  only. 


Offspring  body  weights  were  reduced  in 
males  and  females  greater  than  or  equal 
to  8.000  ppm. 

In  conclusion,  the  NOAEL  for 
systemic  toxicity  in  both  sexes  and  both 
generations  was  1,000  ppm.  The  mean 
dose  in  mg/kg/day  for  all  weekly  means 
for  both  sexes,  both  generations,  all  time 
points  at  this  dietary  level  was  83.4  mg/ 
kg/day.  There  were  no  effects  on  the 
reproductive  parameters  and  the 
NOAEL  for  reproductive  toxicity  was 
>1 2,000  ppm.  Offspring  effects  were 
observed  only  at  dose  levels  that 
produced  parental  toxicity.  Thus,  there 
is  no  evidence  that  developing  offspring 
are  more  sensitive  than  adults  to  the 
effects  of  trifloxysulfuron-sodiimi,  and  it 
is  concluded,  that  trifloxysulfuron- 
sodium  does  not  cause  developmental 
or  reproductive  toxicity. 

4.  Subchmnic  toxicity. 
Trifloxysulfuron-sodium  technical  was 
evaluated  in  a  number  of  subchronic 
studies.  In  a  3-month  rat  feeding  study 
the  NOAEL  was  65.7  mg/kg  with 
hematologic  and  liver  effects  noted.  In 
a  3-month  mouse  feeding  study,  the 
NOAEL  was  67.9  mg/kg.  Effects  seen 
were  adaptive  liver  effects.  In  a  3- 
month  feeding  study  in  dogs  the  NOAEL 
was  19.6  mg/kg  and  hematopoietic  and 
hver  effects  were  seen.  In  a  28-day 
dermal  (rat)  study,  the  NOAEL  was  100 
mg/kg.  In  this  study  only  body  weight 
effects  were  noted,  and  only  occurred  at 
1,000  mg/kg. 

5.  Chronic  toxicity.  Trifloxysulfuron- 
sodium  technical  was  not  oncogenic  in 
rats  or  mice.  In  a  12-month  feeding 
study  in  dogs  fed  diets  containing 
trifloxysulfuron-sodium  that  resulted  in 
average  (sexes  combined)  daily  test 
substance  intakes  of  0. 1.67,  6.71. 15.0, 
48.2  or  122  mg/kg/day,  all  animals 
survived.  In  life  observations,  food 
consumption,  eye  and  neurological 
examinations,  and  urine  profiles  were 
not  affected  by  treatment.  Macroscopic 
and  microscopic  examinations  revealed 
no  findings  that  were  considered  to  be 
treatment  related  and  indicative  of 
systemic  toxicity. 

The  body  weight  gain  was  decreased 
by  16%  in  males  at  122  mg/kg/day.  The 
33%  decrease  at  48.2  mg/kg/day  was 
mainly  due  to  one  male  that  gained 
significantly  less  weight  than  the  other 
animals  of  this  group.  There  was  a 
tendency  for  a  decrease  in  the 
erythrocyte  count,  hemoglobin 
concentration  and  hematocrit  for  both- 
sexes  at  122  mg/kg/day  at  the  end  of 
treatment,  and  for  males  throughout  the 
treatment  period.  In  female  dogs  treated 
with  48.2  and  122  mg/kg/day,  the  mean 
absolute  and  relative  Hver  weights  were 
increased,  and  a  tendency  fat  an 


increase  in  relative  liver  weight  was 
noted  for  males  at  the  same  dose  levels. 

The  maximum  tolerance  dose  (MTD) 
was  achieved  at  122  mg/kg/day  based 
on  the  decrease  in  the  body  weight  gain 
in  males  at  48.2  and  122  mg/kg/day. 
Administration  of  trifloxysulfuron- 
sodium  to  dogs  for  12  months  caused  a 
tendency  for  decrease  in  red  blood  cell 
parameters  in  both  sexes  at  122  mg/kg/ 
day.  There  was  neither 
histopathological  nor  functional 
evidence  for  compound  related 
neurotoxicity.  Based  on  the  effects  at , 
48.2  and  122  mg/kg/day,  the  NOAEL 
was  established  at  15.0  mg/kg/day  for 
males  and  14.9  mg/kg/day  for  females. 

In  an  18-month  oncogenicity  study, 
mice  were  fed  diets  containing 
trifloxysulfuron-sodium  that  resulted  in 
average  (sexes  combined)  daily  test 
substance  intakes  of  0,  5.84,  24.3, 116, 
and  836  mg/kg/day.  Treatment  had  no 
adverse  effect  on  appearance  or 
behavior.  Survival  in  treated  animals 
was  comparable  to  controls.  There  were 
no  effects  on  organ  weights,  and  there 
were  no  macroscopic  or  microscopic 
findings  indicative  of  treatment-related 
systemic  toxicity.  Trifloxysulfuron- 
sodium  was  not  carcinogenic  in  the 
mouse.  Body  weight  gain  in  females  at 
836  mg/kg/day  was  decreased  by  21% 
compared  to  controls  after  3  months  and 
16%  after  18  months.  Food 
consimiption  was  decreased  in  this 
group  by  8%.  The  MTD  was  achieved  at 
836  mg/kg/day  based  on  a  decrease  in 
body  weight  gain  of  greater  than  15% 
throughout  the  study.  Trifloxysidfuron- 
sodium  was  not  carcinogenic  in  the 
mouse.  Based  on  the  findings  at  836  mg/ 
kg/day,  the  NOAEL  for  chronic  toxicity 
was  established  at  121  mg/kg/day  for 
males  and  112  mg/kg/day  for  females. 

In  a  2-year  chronic  toxicity  and 
carcinogenicity  study,  rats  were  fed 
diets  containing  trifloxysulfuron- 
sodium  that  resulted  in  average  (sexes 
combined)  daily  test  substance  intakes 
of  0,  2.08,  22.0,  91.0  or  464  mg/kg/day. 
Clinical  signs,  survival,  eye 
examinations,  blood  chemistry, 
urinalysis,  and  water  consumption  were 
not  adversely  affected  by  treatment. 
Survival  in  high  dose  females  was 
greater  than  80%,  than  in  controls  of 
60%.  There  were  no  treatment-related 
findings  at  the  12-month  interim  or 
terminal  necropsy. 

A  treatment-related  decrease  in  body 
weight  gain  (17%  decrease  compared  to 
controls)  was  seen  in  both  females  and 
males  at  464  mg/kg/day  (10,000  ppm). 
which  was  considered  to  be  the 
maximum  tolerated  dose  (MTD).  Overall 
food  consumption  was  decreased  by  6% 
in  males  or  9%  in  females  at  464  mg/ 
kg/day.  At  the  interim  and  terminal 
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sacrifices,  mean  carcass  weights  were 
lower  in  males  (9%  and  13%, 
respectively)  and  females  (17%  and 
12%.  respectively)  for  the  464  mg/kg/ 
day  group.  At  terminal  sacrifice,  the 
testes  to  body  weight  ratio  was 
increased  by  19%  in  the  464  mg/kg/day 

group. 

Microscopical  examination  revealed  a 
non-dose  responsive  increase  in  the 
incidence  of  kidney  tubular  atrophy  in 
the  two  top  dose  groups  of  female  rats, 
and  an  increase  in  Leydig  cell 
hyperplasia  in  high  dose  males  only. 
Both  treatment-related  lesions  occurred 
late  in  age/ treatment,  and  were  not  seen 
in  animals  sacrificed  in  the  initial  year 
of  the  study.  Neither  lesion  showed  an 
increase  in  severity  (only  incidence)  or 
a  progression  of  the  lesion.  Both  lesions 
are  commonly  seen  in  high  incidence  in 
aged  control  rats;  26%  of  control 
females  showed  renal  tubular  atrophy, 
and  22%  of  control  males  showed 
Leydig  cell  hyperplasia.  The  control 
incidence  in  10  studies  was  less  than 
10%,  suggesting  that  the  animals  in  this 
study  were  particularly  susceptible  to 
this  lesion.  There  were  no  data  from 
other  measured  parameters  in  this  study 
that  suggest  kidney  or  testis  as  target 
organs,  therefore  indicating  that  these 
lesions  are  high-dose,  long-term  effects. 
In  conclusion,  the  MTD  was  reached 
or  exceeded  at  464  mg/kg/day  for  the  2- 
year  rat  feeding  study.  The  NOAEL  in 
males  was  82.6  mg/kg/day  based  on  the 
increased  incidence  of  Leydig  cell 
hyperplasia,  and  23.7  mg/kg/day  in 
females  based  on  the  increased 
incidence  of  kidney  tubular  atrophy. 
There  was  no  evidence  of  a  carcinogenic 
effect  after  2  years  of  treatment  with 
trifloxysulfuron-sodium  in  rats. 

6.  Animal  metabolism.  Metabolism  in 
rats  proceeded  primarily  via  three 
concurrent  metabolic  pathways  (typical 
sulfonylurea  chemistry:  Oxidative  o- 
demethylation,  hydroxylation  of  the 
pyrimidine  ring  and  Smiles 
rearrangement  of  the  sulfonylurea. 
Hydrolysis  of  the  sulfonylurea  and 
f      oxidative  O-demethylation  are  minor 
pathways  in  the  rat.  Parent  compound 
was  the  major  residue  in  the  rat.  The 
metabolite  pattern  in  urine  and  feces 
extracts  of  dqgs  is  similar  to  that  of  rats.- 
Trifloxysulfuron-sodium  was  the  major 
component  detected  in  extracts  of  urine 
and  feces  for  dogs,  as  in  the  rats.  In  hens 
and  goats,  the  metabolite  profile  was 
very  similar  to  that  observed  in  the  rat. 

7.  Metabolite  toxicology.  The 
metabolism  profile  for  trifloxysulfuron- 
sodium  supports  the  use  of  an  analytical 
enforcement  method  that  accoimts  for 
parent  trifloxysulfuron-sodium.  Other 
metabolites  are  considered  of  equal  or 
lesser  toxicity  than  parent  compound. 


8.  Endocrine  disruption. 
Trifloxysulfuron-sodium  does  not 
belong  to  a  class  of  chemicals  known  or 
suspected  of  having  adverse  effects  on 
the  endocrine  system.  There  is  no 
evidence  that  trifloxysulfuron-sodium 
has  any  effect  on  endocrine  function  in 
development  or  reproduction  studies. 
Furthermore,  histological  investigation 
of  endocrine  organs  in  chronic  dog, 
mouse,  and  rat  studies  did  not  indicate 
that  the  endocrine  system  is  targeted  by 
trifloxysulfuron-sodium. 

9.  Neurotoxicity.  In  an  acute  range  ^ 
finding  neurotoxicity  study  in  which ' 
rats  received  a  single  oral  dose  of  2,000 
or  3,500  mg/kg  trifloxysulfuron-sodium, 
there  were  no  effects  on  clinical  signs, 
body  weight  and  food  consumption,  or 
parameters  in  an  abbreviated  hinctional 
observational  battery  (FOB).  Therefore, 
the  time  to  peak  effect  for  FOB  and 
motor  activity  testing  was  based  on  a 
blood  kinetic  study.  In  this  study, 
trifloxysulfuron-sodium  induced  peak 
plasma  levels  at  1-2  hours  post-dose, 
and  levels  were  almost  zero  at  24  hours. 

In  an  acute  neurotoxicity  study  in 
rats,  trifloxysulfuron-sodium  was 
administered  by  gavage  at  0  or  2,000 
mg/kg.  Mortality,  body  weight 
development  and  food  consumption 
were  not  affected  by  treatment.  Neither 
clinical  signs  nor  changes  in  observation 
and  functional  test  conducted  as  part  of 
the  FOB  were  observed.  Reduced 
horizontal  and  vertical  motor  activity 
were  observed  in  males  and  females 
only  at  the  time  of  peak  effect  (1-2 
hours  post-dosing).  There  were  no 
persistent  signs  of  toxicity  and  no 
histopathological  evidence  of 
neurotoxicity. 

In  a  second  acute  neurotoxicity  study 
in  rats,  trifloxysulfuron-  sodium  was 
administered  by  gavage  at  0,  200,  600 
and  2.000  mg/kg.  Mortality,  body  weight 
development  and  food  consumption 
were  not  affected  by  treatment.  There 
were  no  effects  on  clinical  signs  or  on 
parameters  in  the  FOB.  During  the  peak 
plasma  period  (1-2  hours  post-dosing), 
motor  activity  parameters  of  the  males 
were  comparable  to  the  control  while 
females  tended  to  be  slightly  less  active. 
Based  on  the  results  of  this  study, 
Trifloxysulfuron-sodium  was  devoid  of 
neurotoxic  effects.  Due  to  the  slightly 
reduced  motor  activity  in  top  dose 
females,  the  NOAEL  was  established  at 
600  mg/kg. 

in  a  90-day  subchronic  neurotoxicity 
study  in  rats,  trifloxysulfuron-sodium 
was  not  neurotoxic  when  administered 
in  the  diet  for  13  weeks  at 
concentrations  resulting  in  average  daily 
test  substance  intakes  of  0, 112.  472,  or 
^7  mg/kg/day  for  males  or  0,  134,  553 
or  1,128  mg/kg/day  for  females.  There 


were  no  treatment-related  deaths  or 
clinical  signs.  Effects  on  body  weight 
development  and  food  consumption 
indicated  systemic  toxicity  in  males  at 
doses  472  mg/kg/day  and  in  females  at 
1.128  mg/kg/day.  There  were  no 
treatment-related  neurobehavioral  or 
motor  activity  effects,  no  macroscopic 
findings,  and  no  microscopic^findings  in 
central  or  peripheral  nervous  tissue. 
In  the  absence  of  any  functional  or 
morphological  changes  in  the  nervous 
system  at  any  of  the  dose  levels  tested, 
trifloxysulfuron-sodium  is  considered 
devoid  of  neurotoxic  potential  when 
administered  to  rats  for  90  days.  Based 
on  body  weight  effects,  the  NOAEL  was 
established  at  112  mg/kg/day  for  male 
rats  and  553  mg/kg/day  for  female  rats. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Dietary  exposure 
from  trifloxysulfuron-sodium 
potentially  exists  through  both  food 
commodities  and  drinking  water.  Each 
exposure  pathway  is  addressed  below. 

1.  Food.  Chronic  dietary  exposure  to 
trifloxysulfuron-sodium  was  estimated 
based  on  proposed  tolerance-based 
residue  values  and  the  assumption  that 
100%  of  all  planted  acres  were  treated. 
The  assessment  included  cotton, 
processed  cotton  fractions,  sugarcane 
and  associated  processed  commodities, 
citrus,  almonds  and  tomatoes.  Chronic 
exposure  for  all  populations  was 
compared  to  a  reference  dose  (RfD)  of 
0.15  milligrams/kilogram/body  weight/ 
day  (mg/kg/bwrt/day)  based  on  a  no 
observed  adverse  effect  level  (NOAEL) 
of  14.9  mg/kg/bwt/day  from  a  1-year 
study  in  dogs  and  a  lOOX  uncertainty 
factor.  The  analysis  was  conducted 
using  the  dietary  exposure  evaluation 
model  (DEEM™)  and  the  USDA's  1994- 
96  Continuing  Survey  of  Food  Intake  by 
Individuals  (CSFII).  Secondary  residues 
in  animal  commodities  were  not 
considered  in  this  evaluation  since 
calculations  showed  that  transfer  from 
livestock  and  poultry  was  minimal  and 
would  result  in  residue  levels 
significantly  below  current  analytical 
method  capabilities.  Chronic  exposure 
to  trifloxysulfuron-sodium  was  found  to 
be  essentially  zero  with  less  than  0.1% 
of  the  RfD  utilized  for  all  populations. 
These  exposure  calculations  are 
conservative  in  that  100%  of  the  crop 
was  assumed  as  treated  and  tolerance- 
based  residue  levels  were  entered  into 
the  dietary  model. 

Acute  dietary  assessments  were 
conducted  for  trifloxysulfuron-sodium 
using  proposed  tolerance-based  residue 
values  and  the  assumption  that  100%  of 
all  planted  acres  were  treated.  The 
assessment  included  cotton,  processed 
cotton  fractions,  sugarcane  and 
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associated  processed  commodities, 
citrus,  almonds  cuid  tomatoes.  Acute 
exposure  to  the  female  population  (13- 
50  years  old)  was  compared  to  a  RfD  of 
0.30  mg/kg/bwt/day  based  on  a  NOAEL 
of  30  mg/kg/bwt/day  from  a  rat 
teratology  study  and  a  lOOX  uncertainty 
factor.  Acute  exposure  to  the  general 
population  and  all  other  population 
subgroups  (including  infants  and 
children)  was  compared  to  a  RfD  of  6.0 
mg/kg/bwt/day  based  on  a  NOAEL  of 
600  mg/kg/bwt/day  from  an  acute 
neurotoxicity  study  in  rats  and  a  lOOX 
uncertainty  factor.  The  analyses  were 
conducted  using  the  Dietary  Exposure 
Evaluation  Model  (DEEM™)  from 
Novigen  Sciences  and  the  USDA's 
1994-96  CSFII.  Secondary  residues  in 
animal  commodities  were  not 
considered  in  this  evaluation  since 
calculations  showed  that  transfer  from 
livestock  and  poultry  was  minimal  and 
would  result  in  residue  levels 
significantly  below  current  analytical 
method  capabilities.  The  acute 
exposures  are  presented  at  the  99.9'*' 
percentile  of  exposure  although  the 
Agency  accepts  the  95'*'  percentile  when 
conservative  Ti6r  I  estimates  are  made 
(tolerance-based  residues  and  100% 
crop  treated  assumptions).  Even  at  the 
99.9"'  percentile,  exposure  and 
subsequent  risk  was  found  to  be  0.2% 
of  the  acute  reference  dose  (aRfD)  for  the 
female  population  (13-19  years  not 
pregnant  or  nursing)  and  essentially 
zero  with  less  than  0.1%  of  the  aRfD 
utilized  for  all  other  populations.  These 
exposure  calciUations  are  conservative 
in  that  100%  of  the  crop  was  assumed 
as  treated,  and  tolerance-based  residue 
levels  were  entered  into  the  dietary 
model. 

ii.  Drinking  water.  For  chronic 
exposure  in  water,  the  estimated 
maximum  concentrations  of 
trifloxysulfuron-sodium  in  surface  water 
at  day  56/3  was  0.35  parts  per  billion 
(ppb)  generic  expected  enviroimiental 
concentration  (GENEEC)  (sugarcane) 
and  0.051  ppb  in  ground  water  (SCI- 
GROW)  (turf).  The  chronic  drinking 
water  levels  of  concern  (DWLOC)  values 
were  calcvdated  and  compared  to  these 
estimated  water  concentrations.  From 
the  chronic  dietary  exposure  analysis, 
an  exposure  estimate  of  0.000015  mg/ 
kg/day  was  determined  for  the  U.S. 
population  and  less  than  or  equal  to 
0.000037  mg/kg/day  for  all  subgroups. 
Using  this  information,  chronic  drinking 
water  levels  of  concern  (DWLOCchronic) 
were  calculated  for  trifloxysulfuron- 
sodium.  The  trifloxysulfuron-sodium 
estimated  ground  water  (0.051  ppb)  and 
surface  water  (0.35  ppb)  concentrations 
do  not  exceed  the  calculated  chronic 


DWLOC  values  (^lg/L):  1,500  to  5,250). 
Therefore,  trifloxysulfuron-sodium 
exposures  would  not  exceed  the 
exposure  allowable  by  the  chronic  risk- 
cup. 

The  estimated  maximum  proposed 
rates  for  the  "worst  case"  estimation  of 
the  proposed  use  concentrations  of 
trifloxysulfuron-sodium  in  surface  water 
at  Peak  Day-0  was  2.56  ppb  GENEEC 
(sugarcane)  and  0.051  ppb  in  gromid 
water  (SCI-GROW)  (turf).  The  acute 
DWLOC  values  were  calculated  and 
compared  to  these  estimated  water 
concentrations. 

From  the  acute  dietary  exposure 
analysis,  the  lowest  margin  of  exposure 
(MOE)  from  the  use  of  trifloxysulfuron- 
sodiiun  was  at  the  95*  percentile  for  the 
U.S.  population  and  all  population 
subgroups.  This  indicates  a  food 
exposiu«  of  less  than  or  equal  to 
0.00016  mg/kg/day  for  all  populations. 
Based  on  the  EPA's  "Interim  Guidance 
for  Conducting  Drinking  Water 
Exposure  and  Risk  Assessments" 
document  (draft  12/2/97),  acute 
drinking  water  levels  of  concern 
(DWLOCacuie)  were  calculated  for 
trifloxysulfuron-sodium.  The  lowest 
acceptable  MOE  for  any  pesticide  is  100. 
This  value  was  used  in  the  DWLOC 
calculations.  Based  on  this  analysis, 
trifloxysulfuron-sodium  estimated 
smface  water  (2.56  ppb)  and  ground 
water  (0.051  ppb)  concentrations,  for 
sugarcane,  do  not  exceed  the  calculated 
acute  DWLOC  values  (jig/L:  8997  to 
209,965).  Therefore,  trifloxysulfuron- 
sodium  exposures  would  not  exceed  the 
exposiu-e  allowable  by  the  risk  cup. 

2.  Non-dietary  exposure.  The  acute 
MOE  for  children  ingesting  pesticide- 
treated  turf  exceeds  190  million.  The 
risk  estimate  does  not  exceed  the  level 
of  concern  (MOE  =  100),  indicating 
there  are  no  oral  exposure  concerns  for 
children  ingesting  trifloxysulfuron- 
sodium-treated  turf. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
trifloxysulfuron-sodium  and  other 
substances  that  have  a  common 
mechanism  of  toxicity  has  also  been 
considered.  Trifloxysulfuron-sodium  is 
a  member  of  the  class  of  herbicides 
designated  as  sulfonylureas.  There  is  no 
reliable  information  to  indicate  that 
toxic  effects  produced  by 
frifloxysulfuron-sodium  would  be 
cumulative  with  those  of  any  other 
chemical  including  another  pesticide. 
Therefore,  Syngenta  believes  it  is 
appropriate  to  consider  only  the 
potential  risks  of  trifloxysulfuron- 
sodium  in  an  aggregate  risk  assessment. 


E.  Safety  Determination 

1.  U.S.  population.  In  assessing  the 
potentiaFfor  additional  sensitivity  of 
infants  and  children  to  residues  of 
trifloxysulfuron-sodium,  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat  have  been 
considered. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
trifloxysulfuron-sodium,  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat  have  been 
considered.  In  rabbit  (0,  50,  100,  250, 
500  mg/kg/day)  and  rat  (0,  30,  300, 

1 ,000  mg/kg/day)  teratology  studies 
there  was  no  evidence  of  teratogenicity. 
Delayed  fetal  development  was  apparent 
only  at  maternally  toxic  doses  of 
trifloxysiUfuron-sodium  technical  in 
rats.  In  rabbits,  500  mg/kg/day  was 
clearly  toxic  to  does  and  at  250  mg/kg/ 
day,lesser  toxicity  was  seen.  For  the 
control  (50,  100,  and  250  mg/kg)  groups, 
pre-implantation  losses,  number  of 
implantation  sites,  and  post- 
implantation  losses  were  not  affected  by 
treatment.  The  findings  after  fetal  post 
mortem  examination  and  fetal  visceral 
examination  revealed  no  treatment 
related  effects.  Similarly,  there  were  no 
skeletal  malformations  in  this  study  and 
the  incidence  of  anomalies  and 
variations  were  not  affected  by 
treatment.  The  no  observed  adverse 
effect  levels  (NOAEL)  for  maternal 
toxicity  was  100  mg/kg/day  and  the 
NOAEL  for  fetal  toxicity  was  250  mg/kg/ 
day.  There  was  no  indication  of 
embryotoxic,  fetotoxic,  or  teratogenic 
potential  for  trifloxysulfuron-sodium  in 
rabbits. 

In  the  rat  teratology  study 
developmental  toxicity  was  secondary 
to  maternal  toxicity  and  consisted  of 
slightly  reduced  fetal  body  weights  and 
an  increase  in  minor  skeletal  anomalies 
and  variations.  The  NOAELs  for 
maternal  and  developmental  toxicity 
were  both  30  mg/kg/day. 
Trifloxysulfuron-sodium  was  not 
embryotoxic,  fetotoxic,  or  teratogenic  in 
rats  when  tested  under  the  conditions  of 
this  study. 

In  a  rat  multigeneration  study, 
trifloxysulfuron-sodium  had  no  effect 
on  reproductive  parameters.  The 
NOAEL  for  systemic  toxicity  in  both 
sexes  and  botb  generations  was  1 ,000 
ppm.  The  mean  dose  in  mg/kg/day  for 
all  weekly  means  for  both  sexes,  both 
generations,  all  time  points  at  this 
dietary  level  was  83.4  mg/kg/day.  There 
were  no  effects  on  the  reproductive 
parameters  and  the  NOAEL  for 
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reproductive  toxicity  was  >  12,000  ppm. 
Offspring  effects  were  not  observed  at 
dose  levels  that  did  not  produce 
parental  toxicity.  There  is  no  evidence 
that  developing  offspring  are  more 
sensitive  than  adults  to  the  effects  of 
trifloxysulfuron-sodium. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  requirements, 
the  data  base  for  trifloxysulfuron- 
sodium  relative  to  prenatal  and 
postnatal  effects  for  children  is 
complete.  Further,  for  trifloxysulfuron- 
sodium,  the  developmental  studies 
showed  no  increased  sensitivity  in 
fetuses  as  compared  to  maternal  animals 
following  in-utero  exposures  in  rats  and 
rabbits,  and  no  increased  sensitivity  in 
pups  as  compared  to  the  adults  in  the 
multi-generation  reproductive  toxicity 
study.  Therefore,  it  is  concluded  that  an 
additional  uncertainty  factor  is  not 
warranted  to  protect  the  health  of 
infants  and  children  and  that  a  RfD  of 
0.15  mg/kg/day  is  appropriate  for 
assessing  aggregate  risk  to  infants  and 
children  of  trifloxysulfuron-sodium. 

Assuming  tolerance  level  residues 
and  100%  of  crops  treated,  less  than 
0.1%  of  the  trifloxysulfuron-sodium 
chronic  RfD  is  utilized  in  the  population 
subgroup  all  infants  (>1  year  old). 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  base, 
Syngenta  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  trifloxysulfuron- 
sodium  residues. 

F.  International  Tolerances 

There  are  no  Codex  MRLs  established 
for  residues  of  trifloxysulfuron-sodium 
on  cottonseed,  cotton  byproducts, 
citrus,  almonds,  sugarcane  or  tomatoes. 

IFR  Doc.  03-6822  Filed  3-2(M)3;  8:45  am) 
MUMQ  COOe  68aO-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7471-2] 

Strategic  Plan  for  North  American 
Cooperation  In  the  Conservation  of 
Blodiveraity— Draft  for  Public  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  Comments  are  requested  on 
the  final  draft  of  the  Strategic  Plan  for 


North  American  Cooperation  in  the 
Conservation  of  Biodiversity  (Strategic 
Plan).  The  Strategic  Plan  has  been 
prepared  by  the  Secretariat  of  the 
Commission  for  Environmental 
Cooperation  (CEC),  under  the  North 
American  Agreement  on  Environmental 
Cooperation,  in  coordination  with 
representatives  from  Canada,  Mexico, 
and  the  United  States.  The  Strategic 
Plan  will  be  used  to  guide  the  CEC 
Council,  its  Biodiversity  Conservation 
Working  Group,  and  the  CEC  Secretariat 
in  their  work  with  stakeholders  in 
cooperatively  defining  and 
implementing  mutually  beneficial 
biodiversity  conservation  activities  in 
North  America.  Comments  will  be 
categorized  and  responses  will  be 
developed  for  each  category.  Responses 
to  comment  categories  will  be  published 
in  the  Federal  Register  within  45  days 
of  the  closing  date  for  comments. 
Changes  to  the  final  draft  of  the 
Strategic  Plan,  to  be  made  in  response 
to  comments,  will  be  discussed  with 
representatives  ft-om  Canada,  Mexico 
and  the  CEC  Secretariat. 

DATES:  Written  comments  will  be 
accepted  for  30  calendar  days.  Please 
submit  or  postmark  written  comments 
on  the  final  draft  document  by  April  21, 
2003. 

ADDRESSES:  Comments  should  be  sent  to 
Patrick  Cotter,  Office  of  International 
Affairs  (2260R),  U.S.  Environmental 
Protection  Agency,  and  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  Faxed 
comments  should  be  sent  to  Patrick 
Cotter  at  (202)  565-2409.  Comments  can 
also  be  sent  by  email  to 
Cotter.Patrick@epa.gov. 

Access  to  the  Document:  The 
complete  text  of  the  final  draft 
document,  in  English,  is  available 
through  a  link  on  the  EPA  Office  of 
International  Affair's  Web  site  at: 
http://www.epa.gov/intemational/trade/ 
index.html,  or  you  may  access  the 
document  directly  on  the  CEC's  Web 
site  at:  http://www.cec.org/pubs_docs/ 
documents/ 

index.cfm?vaHan=engIish6'ID=1088. 
Copies  of  the  final  draft  document  can 
be  obtained  in  electronic  or  hard  copy 
format  by  request  from  Patrick  Cotter  at 
the  above  mailing  address,  email 
address  or  by  calling  (202)  564-6414. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Cotter  by  telephone  at  (202) 
564-6414  or  by  email  at 
Cotter.Patrick@epa.gov. 


Dated:  March  17,  2003. 
Dona  M.  Harris, 

Acting  Director.  Office.of  Management 
Operations,  Office  of  International  Affairs. 
[FR  Doc.  03-6818  Filed  3-20-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0281] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  General  Administrative 
Procedures:  Citizen  Petitions;  Petition 
for  Reconsideration  or  Stay  of  Action; 
Advisory  O^hnions 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"General  Administrative  Procedures: 
Citizen  Petitions;  Petition  for 
Reconsideration  or  Stay  of  Action; 
Advisory  Opinions"  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  18,  2002 
(67  FR  77498),  the  agency  armounced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0183.  The 
approval  expires  on  March  31,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  March  14.  2003. 
William  K.  Hulibard, 
Associate  Commissioner  for  Policy  and 
Planning. 
[FR  Doc.  03-6739  Filed  3-20-03;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclwtNo.OID-0583] 

Food  Security  Prev0ntive  Guidances; 
Availability 

agency:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  two  revised,  final 
guidance  documents  related  to  food 
security  entitled  "Food  Producers, 
Processors,  and  Transporters:  Food 
Security  Preventive  Measures 
Guidance,"  and  "Importers  and  Filers: 
Food  Security  Preventive  Measures 
Guidance."  The  revised,  final  guidance 
document  entitled  "Food  Producers, 
Processors,  and  Transporters:  Food 
Security  Preventive  Measures 
Guidance"  is  designed  as  an  aid  to 
operators  of  food  establishments  (for 
example,  firms  that  produce,  process, 
store,  repack,  re-label,  distribute,  or 
transport  food  or  food  ingredients).  It 
identifies  the  kinds  of  preventive 
measures  that  operators  may  take  to 
minimize  the  risk  that  food  under  their 
control  will  be  subject  to  tampering  or 
other  malicious,  criminal  or  terrorist 
actions.  The  revised,  final  guidance 
docimient  entitled  "Importers  and 
Filers:  Food  Security  Preventive 
Measures  Guidance"  is  designed  as  an 
aid  to  operators  of  food  importing 
establishments,  storage  warehouses,  and 
filers.  It  identifies  the  kinds  of 
preventive  measures  that  they  may  take 
to  minimize  the  risk  that  food  under 
their  control  will  be  subject  to 
tampering  or  other  malicious,  criminal 
or  terrorist  actions. 
DATES:  You  may  submit  written  or 
electronic  comments  on  either  guidance 
document  at  any  time. 
ADDRESSES:  Submit  vtrritten  requests  for 
single  copies  of  the  guidance  entitled 
"Food  Producers,  Processors,  and 
Transporters:  Food  Security  Preventive 
Measures  Guidance"  or  "Importers  and 
Filers:  Food  Security  Preventive 
Measures  Guidance"  to  John  Kvenberg, 
Office  of  Compliance,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
600),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740.  Include  a  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  request. 

Submit  written  comments  on  the 
guidance  documents  to  Dockets 
Management  Branch  (HFA-305),  5630 


Fishers  Lane;  rm.  1061,  Rockville,  MD 
20852.  Submit  electronic  comments  to 
http://www.fda.gov/dockets/ 
econunents.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  documents. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kvenberg,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-600),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-2359,  e-mail: 

jkvenberg@cfsan.fda.gov  or  Donald  W. 
Kraemer,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-400),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-2300,  e-mail: 
dkraemer@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Operators  of  food  establishments, 
food  importing  establishments,  and 
filers  are  encouraged  to  review  their 
current  security  procedures  and  controls 
in  light  of  the  potential  for  tampering  or 
other  malicious,  criminal  or  terrorist 
actions  and  make  appropriate 
improvements. 

The  revised,  final  guidance  document 
entitled  "Food  Producers,  Processors, 
and  Transporters:  Food  Security 
Preventive  Measures  Guidance"  aids 
operators  of  food  establishments  (i.e., 
firms  that  produce,  process,  store, 
repack,  re-label,  distribute,  or  transport 
food  or  food  ingredients).  It  is  relevant 
to  all  sectors  of  the  food  system, 
including  farms,  aquaculture  facilities, 
fishing  vessels,  producers, 
transportation  operations,  processing 
facilities,  packing  facilities,  and 
warehouses.  It  is  not  intended  as 
guidance  for  retail  food  store  or  food 
service  establishments. 

The  revised,  final  guidance  document 
entitled  "Importers  and  Filers:  Food 
Security  Preventive  Measures 
Guidance"  aids  operators  of  food 
importing  establishments,  storage 
warehouses,  and  filers. 

Both  guidance  documents  identify  the 
kinds  of  preventive  measures  that 
operators  can  take  to  minimize  the  risk 
that  food  under  their  control  will  be 
subject  to  tampering  or  to  criminal  or 
terrorist  actions.  They  take  the  operator 
through  each  segment  of  the  farm-to- 
table  system  that  is  within  their  control, 
in  order  to  minimize  the  risk  of 
tampering  or  of  criminal  or  terrorist 
action  at  each  segment.  Implementation 
of  these  measures  requires  commitment 
from  both  management  and  employees 
to  be  successful  and,  therefore,  both 
should  participate  in  their  development 
and  review. 


Both  guidance  docimients  are  level  1 
guidances  issued  consisteqt  with  FDA's 
good  guidance  gractices  regulation 
(GGPs)  (§  10.115  (21  CFR  10.115)) 
relating  to  the  development,  issuance, 
and  use  of  guidance  documents. 

On  January  9,  2002,  FDA  announced 
the  availability  of  two  guidance 
documents  in  the  Federal  Register  (67 
FR  1224).  At  that  time,  the  two 
documents  were  entitied  "Food 
Producers,  Processors,  Transporters,  and 
Retailers:  Food  Security  Preventive 
Measures  Guidance,"  and  "Importers 
and  Filers:  Food  Security  Preventive 
Measures  Guidance."  The  agency 
solicited  public  comment,  but  indicated 
that  the  two  guidance  documents  would 
be  implemented  immediately  in 
accordance  with  §  10.115(g)(2).  The  two 
guidance  documents  were  prompted  by 
the  tragedies  of  September  11,  2001,  and 
the  resulting  scrutiny  of,  and  interest  in, 
food  safety  and  security  that  followed. 

FDA  received  11  written  comments 
and  5  electronic  comments  on  the  2 
guidance  documents.  The  agency 
reviewed  and  evaluated  these  comments 
and  modified  the  guidance  where 
appropriate.  A  number  of  the  coihraents 
m^ed  FDA  to  issue  guidance  that  was 
specifically  tailored  for  the  retail  food 
store  and  food  service  sector.  FDA 
agrees  with  the  request.  Accordingly, 
the  draft  guidance  directed  toward  retail 
food  stores  and  food  service 
establishments  is  provided  in  "Retail 
Food  Store  and  Food  Service 
Establishments:  Food  Security 
Preventive  Measiu^s  Guidance,"  the 
availability  of  which  is  being 
announced  elsewhere  in  this  issue  of 
the  Federal  Register.  In  that  same 
notice,  FDA  is  also  announcing  the 
availability  of  a  draft  giiidance  entitied 
"Cosmetics  Processors  and 
Transporters:  Cosmetics  Security 
Preventive  Measures  Guidance."  The 
original  two  guidance  documents  are 
now  being  made  available  as  revised, 
final  guidance.  They  no  longer  apply  to 
retail  food  stores  or  food  service 
establishments. 

The  two  final  guidance  documents 
represent  the  agency's  current  thinking 
on  appropriate  measures  that  can  be 
taken  by  food  establishments,  importing 
establishments  and  filers  to  minimize 
the  risk  that  food  under  their  control 
will  be  subject  to  tampering  or  other 
malicious,  criminal  or  terrorist  actions. 
They  do  not  create  or  confer  any  rights 
for,  or  on,  any  person  and  do  not 
operate  to  bind  FDA  or  the  public. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  conunents  on  the 
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guidance  documents  at  any  time.  Two 
copies  of  any  giailed  comments  should 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

in.  Electronic  Access 

Copies  of  these  guidance  documents 
also  are  available  on  the  Internet  at 
http://www.cfsan.fda.gov/ 
guidance.html. 

Dated;  March  14,  2003. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy  and 
Planning. 

|FR  Doc.  0.3-6842  Filed  3-19-03;  8:45  am] 
BtLUNO  CODE  4160-01-8 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  03D-0092] 

Food  and  Cosmetic  Security 
Guidances;  Avaiiabiiity 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice.  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  related  to  food  security 
entitled  "/Retail  Food  Stores  and  Food 
Service  Establishments:  Food  Security 
Preventive  Measures  Guidance"  and  a 
draft  guidance  document  related  to 
cosmetics  security  entitled  "Cosmetics 
Processors  and  Transporters:  Cosmetics 
Security  Preventive  Measures 
Guidance."  The  draft  guidance 
document  entitled  "Retail  Food  Stores 
and  Food  Service  Establishments:  Food 
Security  Preventive  Measures 
Guidance"  is  designed  as  an  aid  to 
operators  of  retail  food  stores  and  food 
service  establishments  (i.e.,  for  example, 
bakeries,  bars,  bed-and-breakfast 
operations,  cafeterias,  camps,  child  and 
adult  day  care  providers,  church 
kitchens,  commissaries,  community 
fund  raisers,  convenience  stores,  fairs, 
food  banks,  grocery  stores,  interstate 
conveyances,  meal  services  for 
homebound  persons,  mobile  food  carts, 
restaurants,  and  vending  machine 
operators).  It  identifies  the  kinds  of 
preventive  measures  that  operators  may 
take  to  minimize  the  risk  that  food 
under  their  control  will  be  subject  to 
tampering  or  other  malicious,  criminal 


or  terrorist  actions.  The  draft  guidance 
document  entitled  "Cosmetics 
Processors  and  Transporters:  Cosmetics 
Security  Preventive  Measures 
Guidance"  is  designed  as  an  aid  to 
operators  of  cosmetics  establishments 
(i.e.,  firms  that  process,  store,  repack, 
relabel,  distribute,  or  transport 
cosmetics  or  cosmetics  in^wiients).  It 
identifies  the  kinds  of  preventive 
measures  that  operators  may  take  to 
minimize  the  risk  that  cosmetics  under 
their  control  will  be  subject  to 
tampering  or  other  malicious,  criminal 
or  terrorist  actions. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance 
documents  by  May  20,  2003,  to  ensure 
their  adequate  consideration  in  the 
preparation  of  revised  guidances,  if 
warranted.  However,  you  may  submit 
written  or  electronic  comments  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  entitled  "Retail  Food  Stores 
and  Food  Service  Establishments:  Food 
Security  Preventive  Measures 
Guidance,"  or  "Cosmetics  Processors 
and  Transporters:  Cosmetics  Security 
Preventive  Measures  Guidance"  to  John 
Kvenberg.  Center  for  Food  Safety  and 
Applied  Nutrition,  (HFS-600).  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy..  College  Park,  MD  20740.  Include 
a  self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  request. 
Submit  written  comments  on  the  draft 
guidance  documents  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.l061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  documents. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kvenberg.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-600),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-2359,  e-mail: 

jkvenberg@cfsan.fda.gov  or  Donald  W. 
Kraemer,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-400),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-2300,  e-mail: 
dkraemer@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Operators  of  retail  food  store,  food 
service,  and  cosmetics  establishments 
are  encouraged  to  review  their  current 
security  procedures  and  controls  in  light 
of  the  potential  for  tampering  or  other 


malicious,  criminal  or  terrorist  actions 
and  make  appropriate  improvements. 
FDA  cmnounced  the  availability  of 
two  guidance  documents  related  to  food 
security  in  the  Federal  Register  of 
January  6.  2002  (67  FR  1224).  They  were 
entitled  "Food  Producers,  Processors, 
Transporters,  and  Retailers:  Food 
Security  Preventive  Measures 
Guidance"  and  "Importers  and  Filers: 
Food  Security  Preventive  Measures 
Guidance."  The  agency  solicited  public 
comment,  but  indicated  that  the  two 
guidance  documents  would  be 
implemented  immediately  in 
accordance  with  §  10.115(g)(2)  (21  CFR 
10.115(g)(2)).  The  two  guidance 
documents  were  prompted  by  the 
tragedies  of  September  11,  2001,  and  the 
resulting  scrutiny  of,  and  interest  in, 
food  safety  and  security  that  followed. 
The  agency  reviewed  and  evaluated 
the  comments  it  received  (11  written 
and  5  electronic).  A  number  of  the 
comments  urged  the  agency  to  issue 
guidance  that  was  specifically  tailored 
for  the  retail  food  store  and  food  service 
sector.  Accordingly,  FDA  is  issuing  this 
draft  guidance  document  entitled 
"Retail  Food  Store  and  Food  Service 
Establishments:  Food  Security 
Preventive  Measures  Guidance." 

The  draft  guidance  dociunent  entitled 
"Retail  Food  Store  and  Food  Service 
Establishments:  Food  Security 
Preventive  Measures  Guidance" 
identifies  the  kinds  of  preventive 
measures  that  operators  of  retail  food 
store  and  food  service  establishments 
(i.e.,  bakeries,  bars,  bed-and-breakfast 
operations,  cafeterias,  camps,  child  and 
adult  day  care  providers,  church 
kitchens,  commissaries,  community 
fund  raisers,  convenience  stores,  fairs, 
food  banks,  grocery  stores,  interstate 
conveyances,  meal  services  for 
homebound  persons,  mobile  food  carts, 
restaurants,  and  vending  machine 
operators)  can  take  to  minimize  the  risk 
that  food  under  their  control  will  be 
subject  to  tampering  or  other  malicious, 
criminal  or  terrorist  actions. 

FDA  is  also  requesting  comment  on 
whether  the  agency's  package  of  food 
security  guidance  documents  should  be 
expanded  to  include  coverage  of 
cosmetics,  in  addition  to  foods.  To 
facilitate  such  comments,  FDA  also  is 
aimouncing  the  availability  of  a  draft 
guidance  document  entitled  "Cosmetics 
Processors  and  Transporters:  Cosmetics 
Security  Preventive  Measures 
Guidance."  The  draft  guidance 
document  entitled  "Cosmetics 
Processors  and  Transporters:  Cosmetics 
Security  Preventive  Measures 
Guidance"  identifies  the  kinds  of 
preventive  measures  that  operators  of 
cosmetics  establishments  can  take  to 
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minimize  the  risk  that  cosmetics  under 
their  control  will  be  subject  to 
tampering  or  other  malicious,  criminal 
or  terrorist  actions.  It  takes  the  operator 
through  each  segment  of  the  cosmetics 
production  system  that  is  within  their 
control,  in  order  to  minimize  the  risk  of 
tampering  or  other  malicious,  crinunal 
or  terrorist  action  at  each  segment. 
Implementation  of  these  measures 
requires  commitment  from  both 
management  and  employees  to  be 
successful  and,  therefore,  both  should 
participate  in  their  development  and 
review. 

Both  draft  guidance  documents  are 
level  1  guidances  issued  consistent  with 
FDA's  good  guidance  practices 
regulation  (21  CFR  10.115).  The  draft 
guidance  documents,  when  finalized, 
will  represent  the  agency's  current 
thinking  on  appropriate  measures  that 
retail  food  store,  food  service,  and 
cosmetics  establishments  may  take  to 
minimize  the  risk  of  foods  or  cosmetics 
under  their  control  will  be  subjected  to 
tampering  or  other  malicious,  criminal 
or  terrorist  actions.  They  do  not  create 
or  confer  any  rights  for  or  on  any  person 
and  do  not  operate  to  bind  FDA  or  the 
public. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  either  draft  guidance 
document  at  any  time.  Two  copies  of 
any  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  The  draft  guidance 
documents  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

in.  Electronic  Access 

Copies  of  these  draft  guidance 
documents  also  are  available  on  the 
Internet  at  http://www.cfsan.fda.gov/ 
guidance.html. 

Dated:  March  14,  2003. 
Wiiliam  K.  Hubbard. 

Associate  Commissioner  for  Policy  and 

Planning. 

[FR  Doc.  03-6843  Filed  3-19-03;  8:45  am] 

MLUNG  COOC  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on 
Interdisciplinary,  Community-Based 
Linlcages;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act, 
(Pub.  L.  92-463),  notice  is  hereby  given 
of  the  following  meeting: 

Name:  Advisory  Committee  on 
Interdisciplinary,  Community-Based 
Linkages. 

Date  and  Time:  April  13,  2003,  5:00  p.m. 
to  9  p.m..  April  14,  2003,  8:Q0  a.m.  to  5:30 
p.m..  April  15,  2003,  8:30  a.m.  to  4  p.m. 

Place:  The  Washington  Terrace  Hotel,  151-5 
Rhode  Island  Avenue,  NfW.,  Washington,  DC 
20005. 

Status:  The  meeting  will  be  open  to  the 
public. 

Agenda:  Agenda  items  will  include,  but 
not  be  limited  to:  Welcome;  plenary  session 
on  performance  evaluation,  outcomes 
measurement  and  public  accountability  for 
the  grant  programs  under  the  purview  of  the 
Committee  with  presentations  by  speakers 
representing  the  Department  of  Health  and 
Human  Services  (DHHS).  constituent  groups, 
field  experts  and  committee  members. 
Meeting  content  will  address  the  need  for 
effective  evaluation  based  on  the  state(j 
purposes  of  the  grant  programs  to  ensure 
greater  public  accountability  during  an  era  of 
scarce  federal  resources.  Proposed  agenda 
items  are  subject  to  change  as  priorities 
dictate. 

Public  Comments:  Public  comment  will  be 
permitted  before  lunch  and  at  the  end  of  the 
Committee  meeting  on  April  14.  2003.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker.  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  with  a  copy  of  their 
presentation  to:  Jennifer  Donovan.  Dejfuty 
Executive  Secretary.  Division  of  State. 
Community  and  Public  Health.  Bureau  of 
Health  Professions,  Health  Resources  and 
Services  Administration,  Room  9-105,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6044. 

Requests  should  contain  the  name, 
address,  telephone  number,  cmd  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The  Division 
of  State,  Community  and  Public  Health  will 
notify  each  presenter  by  mail  or  telephone  of 
their  assigned  presentation  time. 

Persons  who  do  not  file  a  request  in 
advance  for  a  presentation,  but  wish  to  make 
an  oral  statement  may  register  to  do  so  at  the 
Washington  Terrace  Hotel,  Washington,  DC, 
on  April  14,  2003.  These  persons  will  be 
allocated  time  as  the  Committee  meeting 
agenda  permits. 

For  Further  Information  Contact:  Anyone 
requiring  information  regarding  the 
Committee  should  contact  Jennifer  Donovan, 


Division  of  State,  Community  and  Public 
Health,  Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration. 
Room  9-105,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443-8044. 

Dated:  March  13.  2003. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  03-6786  Filed  3-20-03;  8:45  am] 
BNJJNG  CODE  4166-1S-I> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AtHise  and  Mental  Healtti 
Services  Administration 

The  President's  New  Freedom 
Commission  on  Mental  Health;  Notice 
of  Meeting 

Pursuant  to  Executive  Order  13263, 
notice  is  hereby  given  of  a  correction  of 
a  meeting  of  the  President's  New 
Freedom  Commission  on  Mental  Health 
to  be  held  in  April  2003. 

Public  notice  was  given  in  the  Federal 
Register  on  March  18,  2003  (Volume  68, 
Niunber  52,  page  12929)  that  the 
President's  New  Freedom  Commission 
on  Mental  Health  would  be  meeting  on 
April  2,  2003  at  the  Westin  Embassy 
Row,  2100  Massachusetts  Avenue,  NW., 
Washington,  DC  20008.  The  date  and 
time  of  this  meeting  has  subsequently 
changed  to  April  3,  2003,  8:30  a.m.  to 
4  p.m.  The  agenda  of  the  meeting  and 
contact  for  additional  information 
remain  as  announced. 

Dated:  March  18,  2003. 
Toian  Vaughn, 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc.  03-6893  Filed  3-20-03;  8:45  am] 

BOXING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-481S-N-13] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB  for 
Emergency  Processing;  Quality 
Control  for  Rental  Assistance  Sul>sidy 
Determination;  Notice  of  Proposed 
Information  Collection  for  Pul>iic 
Comment 

agency:  Office  of  the  Chief  Information 

Officer. 

ACTION:  Notice  of  proposed  information 

collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
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has  been  submitted  to  the  Office  of  ^ 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  sohciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Ehie  Date:  April  7, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (14)  days  from 
the  date  of  this  Notice.  Comments 
should  refer  to  the  proposal  by  name/or 
OMB  approval  number)  and  should  be 
sent  to:  Lauren  Wittenberg,  HUD  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503;  e-mail: 
Lauren_Wittenberg@oinb.eop.gov:  fax: 
202-395-6974. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins.  Reports  Management 
Officer.  AYO,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Washington.  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  a  proposed  reinstatement  with 
change  of  a  previously  approved 
information  collection. 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accvu-acy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

this  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Quality  Control  for 
Rental  Assistance  Subsidy 
Determination. 

Description  of  Information  Collection: 
Information  is  to  be  collected  on  a 
sample  of  households  receiving  HUD 


housing  assistance  subsidies.  These 
households  are  interviewed  and  their 
incomes  verified  to  determine  if 
subsidies  are  correctly  calculated.  The 
study  identifies  the  costs  and  types  of 
errors.  The  results  are  used  to  target 
corrective  actions  and  measure  the 
impact  of  past  corrective  actions. 

OMB  Control  Number:  2528-0203. 

Agency  Form  Numbers:  None. 

Members  of  Affected  Public:  Not-for- 
profit  institutions.  State,  Local  or  Tribal 
Government,  Business  or  other  for- 
profit.  Individuals  or  Households. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  response:  An  estimation  of 
the  total  number  of  hoius  needed  to 
prepare  the  information  collection  is 
28,220,  number  of  respondents  is  400, 
frequency  response  is  4  per  annum,  and 
the  total  hours  per  respondent  is  100.5. 

Status:  Reinstatement  of  previously 
approved  information  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  March  14.  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  03-6743  Filed  3-20-03;  8:45  am) 

aiLUNQ  CODE  4210-72-l> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4814-N-03] 

Notice  of  Proposed  Information 
Collection:  Comment  Request, 
Continuum  of  Care  Homeless 
Assistance  Application 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice.   . 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is  . 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  20, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Sheila  Jones,  Reports  Liaison  Officer. 
Department  of  Housing  and  Urban 


Development,  451  7th  Street,  SW., 
Room  7232,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Alma  Thomas,  202-708-2140  x4470,  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility, 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Continuum  of  Care 
Homeless  Assistance  Application. 

OMB  Control  Number,  if  applicable: 
2506-0112.    - 

Description  of  the  need  for  the 
information  and  proposed  use: 
Information  to  be  used  in  the  rating, 
ranking  and  selection  of  proposals 
submitted  to  HUD  by  State  and  local 
governments,  public  housing 
authorities,  and  nonprofit  organizations 
for  awarded  funds  under  the  Continuum 
of  Care  Homeless  Assistance  programs. 

Members  of  affected  public:  Eligible 
applicants  interested  in  applying  for 
Continuum  of  Care  Homeless  Assistance 
funds. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  inforamtion 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  121,000. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  March  17,  2003. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

(PR  Doc.  03-6860  Filed  3-20-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 7-N-03] 

Notice  of  Proposed  information 
Collection  for  Public  Comments  for  the 
Indian  Community  Development  Block 
Grant  (iCDBG)  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  June  19, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conunents  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  niunber  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4249,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128.  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 


information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  afiected 
agencies  concerning  die  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  Usts  the  following 
information: 

Title  of  Proposal:  Indian  Commimity 
Development  Block  Grant  Program 
(ICDBG). 

OMB  Control  Number:  2577-0191. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Indian  Community  Development  Block 
Grant  Program  for  Indian  tribes  and 
Alaska  Native  villages  requires  eUgible 
applicants  to  submit  information  to 
enable  HUD  to  select  the  best  projects 
for  funding  during  annual  competitions. 
HUD  uses  the  information  to  determine 
whether  applications  meet  minimiun 
screening  eligibility  requirements  and 


application  submission  requirements, 
lliey  provide  general  information  about 
the  project  and  are  preliminary  to  the 
review  of  the  applicant's  response  to  the 
criteria  for  rating  the  apphcation.  The 
information  is  collected  at  the  time  of 
grant  application  and  is  required  to 
identify  the  applicant,  describe  the 
project,  and  comply  with  requirements 
of  law  or  regulation.  Additionally,  the 
requirements  are  essential  for  HUD  in 
monitoring  grants  to  ensure  that 
grantees  are  making  proper  use  of 
Federal  dollars. 

Agency  form  numbers,  if  applicable: 
Form  HUD-4123;  HUD-4125  and  HUD- 
4126. 

Members  of  affected  public:  Tribal 
Governments. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  220  respondents 
based  on  the  Department's  prior 
competition  experience  for  this 
program,  once  each  time  the  applicant 
decides  to  compete,  an  average  of  3 
hours  per  application,  for  a  total 
reporthig  burden  of  660  hours.  ^ 

Status  of  the  proposed  information 
collection:  Extension. 

Authorit3r:  Section  3506  of  the  paperwork 
Reduction  Act  of  1995,  44  U.S.C.  chapter  35, 
as  amended. 

Dated:  March  18,  2003. 

Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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Cost  Summary 

Indian  Community  Development  Block 
Grant  (ICDBG) 


U.S.  DcpartnMot  of  Housing 
and  Urtwn  D«v*iopm«nt 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No  2577-0191 
(MP   5^)1/2003) 


See  Instructions  and  Public  Reporting  Statement  on  back. 


1.  Nam*  of  Appteant  («•  ihown  «  »wn  S.  Sl»n«»d  Fom  «») 

•«         Original                               Revision                                  ^  Amsndmsnt 

r~\  (oZk  h«f.  It  thit  it  th«       "I  (c»»ck  h«r.  rf  tubmmad                  P  (*«*.';?™  ■•  »"Omm.d 
'— '  «r»t  submitiKKi  to  HUO)     ' — •  with  imptomaniaiion  »ch«Oul«       ' — '  »fl»f  HUO  appfoval  ol  gfwil) 

a*  pan  o(  pra-award  raquiramants 

Data  (mnVdd/yyyy) 

4. 

Projsct  Nsms  &  Project  Catsgory 

(ta«  instructions  on  t>ack) 

ICDBG 

Amount  Raqueslad 

tor  aach  activity 

b 

other 

Other  Sourca  Amount 
lor  each  acuvtty 

c 

Souro*  of  Other  Funds 

toraacbaclMly 

d 

$ 

$ 

. 

^ 

. 

9.     Administration 

a    Gsnirsi  Managsmant  and  Ovsrsight 

b    Indirsct  Costa  Enter  indirect  costs  to  t>e  charged  to  the 
prograin  pursuant  to  a  cost  allocation  plan 

C    Audit    Enter  esUmated  cost  of  Program  share  of  A-133audtts 

Administration  Total  ' 

S.  Planning  The  Protect  description  must  address  the  proposed  use 
of  these  funds 

7.  Technical  Asslsunce  Enter  total  amount  of  ICOBG  funds 
requested  lor  technical  assistance    ** 

t.  Sub  ToUl  Enter  totals  of  columns  b  and  c 

s 

$ 

t.  Grand  ToUl  Enter  sum  of  column  b  plus  column  c 

$ 

*  The  toUl  of  Hems  5  and  6  cannot  exceed  20%  of  the  total  ICOBG  funds  requested 

**  No  more  than  10%  of  ICOBG  funds  requested  may  be  used  for  technical  asslslance  I 

must  accompany  the  appHeadon  to  deeerlbe  the  lact»nicala*lelance  the  appdcalloii  ^,„  .«^  ,w-. 

devetopmeni  of  a  capacity  to  undactaka  a  ipacMc  funded  program  actMly  are  algMs  (24  CFR  1003206) 


No  more  than  10%  of  ICOBG  funds  requested  it«y  be  used  f<x  technical  asslstanco  If  tun^Mrjq^^ 

must  accompany  the  appMcadon  to  deecrlbe  the  lectinlcalijUatanra  '^syP'calhw  iy>ndaJo  ob«a^  Only  tachnteaf  aaaislanea  coats  assodaled  wm  ma 


Previous  edMions  are  obeofete 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  40  hours  per  response,  indudirtg  the  time  for  reviewing  instructiorfs. 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  This  agency  may 
not  collect  this  information,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently  valid  OMB  control  number. 

This  collection  of  information  requires  that  each  eligible  applicant  submit  Information  to  enable  HUO  to  select  the  best  projects  for  funding  during  annual 
competitions  for  the  ICOBG  Program.  The  information  will  be  used  by  HUO  to  determine  whether  applications  meet  minimum  screening  eligibilMy 
requirements  and  application.submission  requirements.  Applicants  provide  general  information  about  the  project  which  Is  prelinwnary  to  the  review  of  the' 
applicant's  response  to  the  criteria  for  rating  the  application  The  Information  is  essential  for  HUO  In  monitoring  grants  to  ensure  that  grantees  are  making 
proper  use  of  Federal  dollars.  Responses  to  the  collection  are  required  by  Section  105  of  the  Department  of  Housing  and  Urt>an  Devetopmeni  Reform  Ad  (P.L. 
101-235)  as  amended  by  the  Cranston-Gonzales  National  Affordable  Housing  Act  of  1990.  The  information  requested  does  not  lend  itself  to  confidentialiiy. 


Instructions  for  Item  4. 

Project  Name  and  Project  Type 


Participants  enter  the  project  name  and  the  name  of  one  of  the 
following  three  categories  of  activities: 

•  Housing 

•  Community  Facilities 

•  Economic  Development 

Also  enter  the  component  name  if  applicable.  Use  a  separate 
Cost  Summary  sheet  (form  HUD-4123)  for  each  project  in- 
cluded in  the  application. 

Examples  of  categories  and/or  components  including  ex- 
amples of  eligible  activities  are  listed  below. 

Housing 

Rehabilitation  Component 

•  Rehabilitation 

•  Demolition 

Land  to  Support  New  Housing  Component 
New  Houaing  Construction  Component 


Community  FaciiitHes 

Infrastructure  Component 

•  Water 
%   Sewer 

•  Roads  and  Streets 

•  Storm  Sewers 

Buildings  Component 

•  Health  Clinic 

•  Daycare  Center 

•  Community  Center 

•  Multi-purpose  Center 

Economic  Development 

•  Commercial  (wholesale,  retail) 

•  Industrial 

•  Motel/Hotel 
• '  Restaurant 

•  Agricultural  Development 


Prevtous  editions  are  obaoMe 
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Certifications 

Indian  Community  Development 
Block  Grant  (ICOBG) 


U.S.  Department  of  Housir>g 
and  Urban  Davalopmant 

Office  of  Public  and  Indian  Housing 


OMB  Approvai  No  2577-0191 
(•xp.  S/31/2003) 


Public  reportino  burden  for  this  collection  of  information  is  estimated  to  average  40  hours  per  response.  Including  the  time  tor  reviewing  instrucUons. 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  This  agency 
may  not  collect  this  Information,  and  you  are  not  required  to  complete  this  form,  oniess  it  displays  a  currenUy  valid  OMB  control  number 
This  collection  of  information  requires  that  each  eligible  applicant  submit  information  to  enable  HUO  to  select  the  bast  proiacU  for  funding  during  annual 
competitions  for  the  ICDBG  Program  The  information  wiU  be  used  by  HUD  to  determine  whether  applications  meet  minimum  screening  eligibUity 
requirements  and  application  submission  requirements  Applicants  provide  general  information  about  the  project  which  is  preliminary  to  the  review  of  the 
applicants  response  to  the  criteria  for  rating  the  application  The  information  is  essential  for  HUD  in  monitoring  grants  to  ensure  that  grantees  are  making  ■ 
proper  use  of  Federal  dollars  Responses  to  Ihe  collection  are  required  by  Section  105  o(  the  Department  of  Housing  and  Urtwn  Development  Reform  Act  (P.L. 
101-235)  as  amended  by  the  Cranston-Gonzales  National  Affordable  Housing  Act  of  1990    The  informaUon  requested  does  not  lend  itself  to  confidentiaWy. 


The  grantee  hereby  certifies  and  assures  that  it  will  comply  with  the 
and  use  of  Federal  funds  for  this  Federally-assisted  program.  Also, 

A.  It  possesses  the  legal  authority  to  apply  for  the  grant  and 
execute  the  proposed  program. 

B.  The  governing  body  has  duly  authorized  the  filing  of  the 
application,  including  all  understandings  and  assurances  con- 
tained in  the  application  and  has  directed  and  authorized  the 
person  identified  as  the  official  representative  of  the  applicant 
to  act  in  connection  with  the  application  and  to  provide  such 
additional  information  as  may  be  required. 

C.  It  will  comply  with  the  HUD  general  administration  require- 
ments in  24  CFR  Part  85. 

D.  It  will  comply  with  the  requirements  of  Title  II  of  Public  Law 
90-284  (25  use  1301  )  (the  Indian  Civil  Rights  Act). 

E.  It  will  comply  with  the  Indian  preference  provisions  required 
m  24  CFR  1003.510. 

F.  It  will  establish  wrinen  safeguards  to  prevent  employees  from 
using  positions  funded  under  the  ICDBG  programs  for  a 
purpose  that  is.  or  gives  the  appearance  of  being,  motivated  by 
private  gain  for  themselves,  their  immediate  family  or  busi- 
ness associates.  Nothing  in  this  certification  should  be  con- 
strued as  to  limit  employees  from  benefiting  from  program 
activities  for  which  they  would  otherwise  be  eligible. 

G.  It  will  give  HUD  and  the  Comptroller  General  access  and 
right  to  examine  all  books,  records,  papers,  or  documents 
related  to  the  grant  for  a  period  of  not  less  than  three  years 
after  program  completion  or  until  resolution  of  any  final  audit 
findings. 

H.  Neither  the  applicant  nor  its  principals  are  presently  excluded 
from  participation  in  any  HUD  programs,  as  required  by  24 
CFR  part  24. 
I.  It  will  comply  with  the  acquisition  and  relocation  require- 
ments of  the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970,  as  amended, 
implementing  regulations  at  49  CFR  part  24  and  the  require- 
ments of  24  CFR  1003.602. 
J.  The  chief  executive  officer  or  other  ofTicial  of  the  applicant 
approved  by  HUD: 

I .  Consents  to  assume  the  status  of  a  responsible  Federal 
official  under  the  National  Environmental  Policy  Act  of 
1969  insofar  as  the  provisions  of  Ihe  Act  apply  to  the 
applicant's  proposed  program  pursuant  to  24  CFR 
1003.605 


regulations,  guidelines,  and  requirements  with  respect  to  the  acceptance 
the  grantee  gives  assurances  and  certifies  with  respect  to  the  grant  that: 


Name  (type  or  prtnl) 


2.    Is  authorized  and  consents  on  behalf  of  the  applicant  and 
him/herself  to  accept  the  jurisdiction  of  the  Federal  courts 
for  the  purpose  of  enforcement  of  his/her  responsibilities 
as  such  an  official. 
Note:    Applicants  for  whom  HUD  has  approved  a  claim  of 
incapacity  to  accept  the  responsibilities  of  the  Federal  gov- 
ernment for  purposes  of  complying  with  the  environmental 
review  requirements  of  24  CFR  part  58  pursuant  to  24  CFR 
1003.605  need  not  include  the  provision  of  paragraph  J  in 
their  assurance. 

K.  It  will  comply  with  the  requirements  of  Section  3  of  the 
IJousing  and  Urban  Development  Act  of  1 968  and  the  regula- 
tions in  24  CFR  part  1 35  (Economic  Opportunities  for  Low 
and  Very  Low  Income  Persons)  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of,  compliance  with 
Section  7(b)  of  the  Indian  Self-Determination  and  Education 
Assistance  Act  (25  USC.  4S0e(b)). 

L.  It  will  comply  with  the  requirements  of  the  Fire  Authorization 
Administration  Act  of  1992  (Pub.L.  102-522). 

M.  It  will  provide  the  drug-free  workplace  required  by  24  CFR 
part  24,  subpart  F. 

N.  It  will  comply  with  24  CFR.  part  4.  subpart  A.  showing  full 
disclosure  of  all  benefits  of  the  project  as  collected  by  Form 
HUD-2880.  Applicant/Recipient  Disclosure  Report. 

O.  Prior  to  submission  of  its  application  to  HUD.  the  grantee  has 
met  the  citizen  participation  requirements  which  includes 
following  traditional  means  of  member  involvement,  as  re- 
quired in  24  CFR  1003.604. 

P.  It  will  administer  and  enforce  the  labor  sundard  requirements 
prescribed  in  24  CFR  1003.603. 

Q.  The  Program  has  been  developed  so  that  not  less  than  70 
percent  of  the  funds  received  under  this  grant  will  be  used  for 
activities  that  benefit  low-  and  moderate-income  persons. 
Note:  Applicants  receiving  Imminent  Threat  Granu  need  not 
include  the  provision  of  this  paragraph  in  their  assurance 
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PrevkMt  edMiona  are  oitaotele 


torn  HUD-412f  (12/96) 
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[FR  Doc.  03-6861  Filed  3-20-03;  8:45  am) 
BHJJNG  CODE  4210-3»-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4819-N-01] 

Notice  Of  Proposed  information 
Collection:  Study  of  the  Primary 
Prevention  Effectiveness  of  ttie 
Mllwauicee  l.ead  Hazard  Control 
Ordinance 

agency:  Office  of  Healthy  Homes  and 
Lead  Hazard  Control,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  20, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Gail  N.  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  P3206,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  Ashley,  202-755-1785  ext.  115 
(this  is  not  a  toll-free  number),  for 
copies  of  the  proposed  forms  and  other 
available  documents. 


SUPPt-EMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Title  of  Proposal:  Study  of  the 
Effectiveness  of  Program 
Implementation  of  the  Milwaukee  Lead 
Hazard  Control  Ordinance. 

OMB  Control  Number:  2539-0017. 

Need  for  the  Information  and 
Proposed  Use:  Despite  dramatic 
reductions  in  blood-lead  levels  over  the 
pass  15  years,  lead  poisoning  continues 
to  be  significant  health  risk  for  young 
children.  The  Third  National  Health  and 
Nutrition  Examination  Survey  suggests 
that  the  greatest  risk  exists  for  children 
under  the  age  of  two.  The  development 


of  a  viable  national  strategy  for  the 
primary  prevention  of  lead  poisoning  in 
these  young  children  is  a  difficult  task. 
The  City  of  Milwaukee  has  enacted  an 
ordinance  requiring  owners  of  pre- 1950 
rental  properties  in  two  target 
neighborhoods  to  carry  out  specified 
essential  maintenance  practices  and 
standard  treatments  by  April  30,  2000. 
The  piu-pose  of  this  information 
collection  activity  is  to  evaluate  the 
feasibility,  costs,  and  effectiveness  (in 
terms  of  reducing  residential  dust-lead 
levels  and  preventing  elevated  blood- 
lead  levels  in  children  under  two  years 
of  age)  of  the  comprehensive  primary 
prevention  program  being  conducted  in 
the  two  target  Milwaukee 
neighborhoods.  The  collection 
information  will  be  used  as  vital  input 
for  developing  a  viable  national  strategy 
for  the  primary  prevention  of  childhood 
lead  poisoning. 

This  information  collection  will 
involve  conducting  brief  on-site 
interviews  of  tenants,  conducting  visual 
inspections  of  rental  units,  collecting 
dust-wipe  samples  for  lead  analysis     - 
from  selected  floor  and  window  sill 
locations,  and  obtaining  bold-samples 
from  study  subjects.  If  appropriate,  the 
results  of  this  information  collection 
will  be  used  to  improve  existing  HUD 
guidance  for  primary  prevention  lead- 
hazard  control  activities. 

Agency  Form  Numbers:  Not 
applicable. 

Members  of  Affected  Public:  Selected 
residents  of  study  neighborhoods  within 
the  City  of  Milwaukee. 

Total  Burden  Estimate  (First  Year): 


Task 


Respondents 

Total  Estimated  Burden  Hours 


Numtjer  of 
respondents 


Frequency  of 
responses 


320 


Total  hours  of 
resjponses 


640 


640 


Status  of  the  Proposed  Information 
Collection:  Extensions  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  March  13,  2003. 
David  E.  Jacobs, 

Director,  Office  of  Healthy  Homes  and  Lead 
Hazard  Control. 

[FR  Doc.  03-6862  Filed  3-20-03;  8:45  am] 
BHJJNQ  CODE  421I»-7IMI 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclcet  No.  FR-4513-N-1 1] 

Credit  Watch  Termination  Initiative 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HIJD. 
ACTION:  Notice. 

summary:  This  notice  advises  of  the 
cause  and  effect  of  termination  of 
Origination  Approval  Agreements  taken 
by  HUD's  Federal  Housing 
Administration  (FHA)  against  HUD- 
approved  mortgagees  through  its  Credit 
Watch  Termination  Initiative.  This 


notice  includes  a  list  of  mortgagees 
which  have  had  their  Origination 
Approval  Agreements  (Agreements) 
terminated. 

FOR  further  INFORMATION  CONTACT:  The 
Quality  Assurance  Division,  Office  of 
Housing,  Department  of  Housing  and . 
Urban  Development,  451  Seventh  St.. 
SW..  Room  B133-P3214,  Washington, 
DC  20410;  telephone  (202)  708-2830 
(this  is  not  a  toll  iree  number).  Persons 
with  hearing-  or  speech-impairments 
may  access  that  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATWN:  HUD  has 
the  authority  to  address  deficiencies  in 
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the  performance  of  lenders'  loans  as 
provided  in  the  HUD  mortgagee 
approval  regulations  at  24  CFR  202.3. 
On  May  17,  1999  (64  FR  26769).  HUD 
published  a  notice  on  its  procedures  for 
terminating  origination  approval 
agreements  with  FHA  lenders  and 
placement  of  FHA  lenders  on  Credit 
Watch  status  (an  evaluation  period).  In 
the  May  17.  1999,  notice,  HUD  advised 
that  it  would  publish  in  the  Federal 
Register  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  terminated. 

Termination  of  Origination  Approval 
Agreement:  Approval  of  a  mortgagee  by 
HUD/FHA  to  participate  in  FHA 
mortgage  insurance  programs  includes 
an  Agreement  between  HUD  and  the 
mortgagee.  Under  the  Agreement,  the 
mortgagee  is  authorized  to  originate 
single  family  mortgage  loans  and  submit 
them  to  FHA  for  insurance 
endorsement.  The  Agreement  may  be 
terminated  on  the  basis  of  poor 
performance  of  FHA-insured  mortgage 
loans  originated  by  the  mortgagee.  The 
termination  of  a  mortgagee's  Agreement 
is  separate  and  apart  from  any  action 
taken  by  HUD's  Mortgagee  Review 
Board  under  HUD's  regulations  at  24 
CFR  part  25. 

Cause:  HUD's  regulations  permit  HUD 
to  terminate  the  Agreement  with  any 
mortgagee  having  a  default  and  claim 
rate  for  loans  endorsed  within  the 
preceding  24  months  that  exceeds  200 
percent  of  the  default  and  claim  rate 
within  the  geographic  area  served  by  a 
HUD  field  office,  and  also  exceeds  the 
national  default  and  claim  rate.  For  the 


thirteenth  review  (>eriod,  HUD  is  only 
terminating  the  Agreement  of 
mortgagees  whose  default  and  claim  rate 
exceeds  both  the  national  rate  and  300 
percent  of  the  field  office  rate. 

Effect:  Termination  of  the  Agreement 
precludes  that  branch(s)  of  the 
mortgagee  from  originating  FHA-insured 
single  family  mortgages  within  the  area 
of  the  HUD  field  office(s)  listed  in  this 
notice.  Mortgagees  authorized  to 
purchase,  hold,  or  service  FHA  insured 
mortgages  may  continue  to  do  so. 

Loans  that  closed  or  were  approved 
before  the  Termination  became  effective 
may  be  submitted  for  insurance 
endorsement.  Approved  loans  are:  (1) 
Those  already  underwritten  and 
approved  by  a  Direct  Endorsement  (DE) 
underwriter  employed  by  an 
imconditionally  approved  DE  lender; 
and  (2)  cases  covered  by  a  firm 
commitment  issued  by  HUD.  Cases  at 
earlier  stages  of  processing  cannot  be 
submitted  for  insurance  by  the 
terminated  branch;  however,  they  may 
be  transferred  for  completion  of 
processing  and  underwriting  to  another 
mortgagee  or  branch  authorized  to 
originate  FHA  insured  mortgages  in  that 
area.  Mortgagees  are  obligated  to 
continue  to  pay  existing  insurance 
premiums  and  meet  all  other  obligations 
associated  with  insured  mortgages. 

A  terminated  mortgagee  may  apply  for 
a  new  Origination  Approval  Agreement 
if:  (1)  the  mortgagee  continues  to  be  an 
approved  mortgagee  meeting  the 
requirements  of  24  CFR  202.5,  202.6, 
202.7,  202.8  or  202.10  and  202.12;  (2) 
there  has  been  no  Origination  Approval 


Agreement  for  at  least  six  months;  and 
(3)  the  Secretary  determines  that  the 
underlying  causes  for  termination  have 
been  remedied.  To  enable  the  Secretary 
to  ascertain  whether  the  underlying 
causes  for  termination  have  been 
remedied,  a  mortgagee  applying  for  a 
new  Origination  Approval  Agreement 
must  obtain  an  independent  review  of 
the  terminated  office's  operations  as 
well  as  its  mortgage  production, 
specifically  including  the  FHA-insured 
mortgages  cited  in  its  termination 
notice.  This  independent  analysis  shall 
identify  the  underlying  cause  for  the 
mortgagee's  high  default  and  claim  rate. 
The  review  must  be  conducted  and 
issued  by  an  independent  Certified - 
Public  Accountant  (CPA)  qualified  to 
perform  audits  under  Government 
Auditing  Standards  as  set  forth  by  the 
General  Accounting  Office.  The 
mortgagee  must  also  submit  a  written 
corrective  action  plan  to  address  each  of 
the  issues  identified  in  the  CPA's  report, 
along  with  evidence  that  the  plan  has 
been  implemented.  The  application  for 
a  new  Agreement  should  be  in  the  form 
of  a  letter,  accompanied  by  the  CPA's 
report  and  corrective  action  plan.  The 
request  should  be  sent  to  the  Director. 
Office  of  Lende*  Activities  and  Program 
Compliance,  451  Seventh  Street,  SW., 
Room  B133-P3214.  Washington,  DC 
20410  or  by  courier  to  490  L'Enfant 
Plaza.  East.  SW..  Suite  3214. 
Washington,  DC  20024. 

Action:  The  following  mortgagees 
have  had  their  Agreements  terminated 
by  HUD: 


Mortgagee  name 

Mortgagee  brancti  address 

HUD  office  jurisdk:tk>ns 

Terminatkxi 

effective 

date 

Home  ownership 
centers 

American    Capital    Mortgage    Bankers 

1981  Marcus  Ave  Ste  C1 12.  Lake  Suc- 

New Yorit,  NY  _. 

01/09/2003 

Philadelphia. 

LTD. 

cess.  NY  11042. 

American  International  Mortgage  Bank- 

2001 Marcus  Ave  Ste  SI  68,  Lake  Suc- 

New Yortt.  NY  

01/09/2003 

Philadelphia. 

ers  Inc.. 

cess,  NY  11042. 

Automated  Financial  Services  

5500  S  Redwood  Road  Ste  201.  Salt 
Lake  City.  UT  84123. 

Salt  Lake  City.  UT 

01/09/2003 

Denver. 

Century  Furxling  LTD  

4128  Steve  Reynolds  Blvd.  Norcross. 

Atlanta.  GA 

01/D9/2003 

Atlanta. 

GA  30093. 

Cornerstone  Mortgage  Group  LTD 

1055   East   Tropicana   Ste  425.   Las 
Vegas.  NV89119 

Las  Vegas.  NV 

01/1(V2003 

Santa  Ana. 

Discover  Mortoaoe  Inc 

5736  Osuna  NE  9,  AltMjquerque.  NM 

New  Mexico.  NM 

01/09/2003 

Denver. 

87109. 

Encore  Mortgage  Service  

1010  Laurel  Oak  Corp  Ctr  301.  Voor- 
hees.NJ  08043 

Camden.  NJ  

01/10/2003 

Philadelphia. 

Hennessv  Mortoaoe  Grouo  Inc  

904  N  Crowley  Road  Ste  D.  Crowley, 

Fort  Worth.  TX  

01/09/2003 

Denver. 

TX  76036. 

Home  Mortgage  Inc  

7200  W   13TH   Ste   4.   Wichita.   KS 
67212. 

Topeka,  KS  

01/10/2003 

Denver. 

Southern  Finance  Mortgage  Corp 

10251  Sunset  Drive  Ste  103.  Miami,  FL 
33173. 

Fkjrida  State.  FL  

01/13^003 

Atlanta. 

US  Mortoaoe  Finance  Coro  .<. 

602  Chadds  Ford  Ave.  Chadds  Ford. 

Philadelphia.  PA 

11/17/2002 

Philadelphia. 

PA  19317 

Whito  Oak  MoiinAnA  nrmm  1 1  C 

7101  Creedmoor  Rd.  Ste  101.  Raleigh, 
NO  27613. 

Rchmood.  VA 

11/17/2002 

Philadelphia. 
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Dated:  Dated:  March  12.  2003. 

John  C  Weicher, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  03-6744  Filed  3-20-03;  8:45  am) 

BILLING  CODE  4210-Z7-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  90stay  Hnding  on  a 
Petition  To  Delist  Tuctoria  mucronata 
(Solano  grass) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  annoimce  a 
90-day  finding  for  a  petition  to  remove 
Tuctoria  mucronata  (Solano  grass), 
throughout  its  range,  from  the  Federal 
list  of  threatened  and  endangered 
species,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA). 
We  reviewed  the  petition  and 
supporting  documentation,  information 
in  our  files,  and  other  available 
information,  and  find  that  there  is  not 
substantial  information  indicating  that 
delisting  of  T.  mucronata  may  be 
warranted.  We  will  not  be  initiating  a 
further  status  review  in  response  to  the 
petition  to  delist.  We  ask  the  public  to 
submit  to  us  any  new  information  that 
becomes  available  concerning  the  status 
of  this  species.  This  information  vdll 
help  us  monitor  and  encoiuage  the 
conservation  of  this  species. 
DATES:  The  finding  announced  in  this 
docimient  was  made  on  February  5, 
2003.  You  may  submit  new  information 
concerning  this  species  for  our 
consideration  at  any  time. 
ADDRESSES:  Data,  information,  written 
comments  and  materials,  or  questions 
concerning  this  petition  and  finding 
should  be  submitted  to  the  Field 
Supervisor,  Sacramento  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2800  Cottage  Way,  Room  W- 
2605,  Sacramento,  CA  95825.  The 
petition  finding  and  supporting  data  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Fuller,  Botanist,  at  the  above  address,  or 
telephone  916/414-6645. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  listed  Tuctoria  mucronata  as  an 
endangered  species  in  1978  (43  FR 


44810).  At  the  time,  T.  macronata  was 
knovtm  to  exist  only  as  a  single 
population  fotmd  at  its  type  locality  (the 
location  where  it  was  first  discovered)  at 
Olcott  Lake,  in  Solano  County,  CA.  We 
proposed  critical  habitat  for  T. 
mucronata,  and  10  other  vernal  pool 
plant  species,  on  September  24,  2002 
(67  FR  59884).  Tuctoria  mucronata  is  an 
obligate  vernal  pool  annual  species. 

The  petition  to  delist  Tuctoria 
mucronata,  dated  February  3, 1997,  was 
submitted  by  Rob  Gordon,  representing 
the  National  Wilderness  Institute.  The 
petition  requested  we  remove  T. 
mucronata  from  the  List  of  Endangered 
and  Threatened  Wildlife  and  Plants 
based  upon  data  error. 

Section  4(b)(3)(A)  of  the  ESA  (16 
U.S.C.  1531  et  seq.)  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
We  base  the  finding  on  all  information 
available  to  us  at  the  time  the  finding  is 
made.  To  the  maximimi  extent 
practicable,  we  make  this  finding  within 
90  days  of  receipt  of  the  petition,  and 
promptly  publish  notice  of  the  finding 
in  the  Federal  Register.  If  we  find  that 
substantial  ioformation  was  presented, 
we  are  required  to  promptly  commence 
a  review  of  the  status  of  the  species,  if 
one  has  not  already  been  initiated  (50 
CFR  424.14). 

The  factors  for  listing,  delisting,  or 
reclassifying  species  are  described  at  50 
CFR  424.11.  We  may  delist  a  species 
only  if  the  best  scientific  and 
commercial  data  available  substantiate 
that  it  is  neither  endangered  nor 
threatened.  Delisting  may  be  warranted 
as  a  result  of:  (1)  Extinction;  (2) 
recovery;  or  (3)  a  determination  that  the 
original  data  used  for  classification  of 
the  species  as  endangered  or  threatened 
were  in  error. 

In  response  to  the  petitioner's  request 
to  delist  Tuctoria  mucronata,  we  sent  a 
letter  to  the  petitioner  on  June  29, 1998, 
explaining  our  inability  to  act  upon  the 
petition  due  to  low  priorities  assigned  to 
delisting  petitions  in  accordance  vtrith 
our  Listing  Priority  Guidance  for  Fiscal 
Year  1997,  which  was  published  in  the 
Federal  Register  on  December  5, 1996 
(61  FR  64475).  That  guidance  identified 
delisting  activities  as  the  lowest  priority 
(Tier  4).  Due  to  the  large  number  of 
higher  priority  listing  actions  and  a 
limited  listing  budget,  we  did  not 
conduct  any  delisting  activities  during 
the  Fiscal  Year  1997.  On  May  8, 1998, 
we  published  the  Listing  Priority 
Guidance  for  Fiscal  Years  1998-1999  in 
the  Federal  Register  (63  FR  25502)  and. 
again,  placed  delisting  activities  at  the 


bottom  of  our  priority  list.  Since  1998, 
higher  priority  work  has  not  allowed  us 
to  examine  or  act  upon  the  petition  to 
delist  T.  mucronata. 

Discussion 

The  petition  cited  our  1993  Fiscal 
Year  Budget  Justification  as  its 
supporting  information  that  the  species 
should  be  removed  from  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants  based  on  data  error.  The 
1993  Fiscal  Year  Budget  Justification 
stated  that  we  would  evaluate  those 
species  identified  as  approaching  the 
majority  of  their  recovery  objectives. 
Tuctoria  mucronata  was  identified  as 
one  of  33  species  approaching  its 
recovery  objectives,  as  found  in  oiu- 
December  1990  Report  to  Congress: 
Endangered  and  Threatened  Species 
Recovery  Program.  The  1993  Fiscal  Year 
Budget  Justification  identified  the  need 
to  evaluate  those  species,  including  T. 
mucronata,  and  determine  the 
appropriateness  of  delisting  them  based 
on  status  surveys. 

Our  Delta  Green  Ground  Beetle  and 
Solano  Grass  Recovery  Plan  (Service 
1985)  states  that  recovery  will  be 
achieved  by  protecting  the  known 
population  of  the  species  and  by 
establishing  three  additional,  secure 
populations  within  the  two  protected 
large  vernal  lakes  and  their  watersheds 
in  the  vicinity  of  the  Jepson  Prairie 
Preserve.  Recovery  would  be  achieved 
when  these  populations  are  secure  and 
sustainable  for  a  period  of  15 
consecutive  years.  Given  that  Tuctoria 
mucronata  was  last  seen  in  1993  at  its 
original  location  when  four  individual 
plants  were  present,  we  are  concerned 
that  the  population  is  possibly 
extirpated  from  its  type  locahly.  A 
second  population  of  T.  mucronata  was 
discovered  on  private  lands  in  1985, 
and  another  population  of  T.  mucronata 
was  discovered  in  1993  on  a  former  U.S. 
Air  Force  Base  communication  facility 
that  is  being  transferred  to  the  Yolo 
County  Parks  Department.  Several 
thousand  individual  plants  of  T. 
mucronata  were  seen  at  this  site  in 
2000.  We  do  not  have  sufficient 
additional  populations  protected  in 
enough  preserves  specifically 
established  for  protection  and 
management  of  the  species  or  protected 
under  conservation  easements  and 
managed  for  the  conservation  of  the 
species  to  meet  our  recovery  objectives. 

The  petitioner  edso  stated  that  "other 
new  scientific  information  gathered 
since  the  time  of  listing  which  is  in 
possession  of  the  Service,"  supports 
delisting  due  to  data  error.  However,  the 
petition  did  not  identify  this  new 
scientific  information.  In  addition,  the 
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petitioner  did  not  include  any  detailed 
narrative  justification  for  the  delisting  or 
provide  information  regarding  the  status 
of  the  species  over  all  or  a  significant 
portion  of  its  range  or  include  any 
persuasive  supporting  documentation 
for  the  recommended  administrative 
measure  to  delist  Tuctoria  mucronata. 
While  we  have  identified  two  additional 
populations  since  we  listed  the  species, 
these  two  populations  do  not  meet  the 
recovery  plan  criteria  for  downlisting  or 
delisting;  in  addition,  the  original 
population  appears  to  be  extirpated.  We 
have  found  no  evidence  or  data  in  our 
files  or  in  the  petition  that  indicates  a 
data  error  was  committed  in  listing  T. 
mucronata  or  that  otherwise  supports 
the  p«titioned  action. 

Threats  to  Tuctoria  mucronata 
include  alteration  of  hydrology, 
excessive  livestock  grazing,  recreational 
uses,  and  competition  from  non-native 
plants  (California  Natural  Diversity 
Database  2002).  As  of  1999,  the  status  of 
T.  mucronata  is  declining  (California 
Department  of  Fish  and  Game  2001). 
Thus,  we  do  not  possess  any  data  that 
suggest  T.  mucronata  was  listed  in 
error,  and  the  species  has  not  achieved 
sufficient  recovery  objectives  to  be 
considered  for  either  downlisting  to 
threatened  status  or  delisting. 

Finding 

We  have  reviewed  the  petition  and  its 
supporting  documentation,  information 
in  our  files,  and  other  available 
information.  We  find  that  there  is  not 
substantial  information  indicating  that 
delisting  of  Tuctoria  mucronata  may  be 
warranted. 

Information  Solicited 

When  we  find  that  there  is  not 
substantial  information  indicating  that 
the  petitioned  action  may  be  warranted, 
initiation  of  a  status  review  is  not 
required  by  the  ESA.  However,  we 
regularly  assess  the  status  of  species 
listed  as  threatened  or  endangered  and 
welcome  any  information  concerning 
the  status  of  Tuctoria  mucronata. 
Submit  any  information  at  any  time  to 
the  Field  Supervisor,  Sacramento  Fish 
and  Wildlife  Office  [see  ADDRESSES). 
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which  is  also  available  for  public 
review. 

DATES:  Written  comments  should  be 
received  on  or  before  April  21.  2003. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Field  Supervisor.  Fish 
and  Wildlife  Service,  Sacramento  Fish 
and  Wildlife  Office,  2800  Cottage  Way, 
W-2605,  Sacramento,  California  95825. 
Written  comments  may  be  sent  by 
facsimile  to  (916)  414-6711. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Vicki  Campbell.  Chief.  Conservation 
Planning  Division,  Sacramento  Fish  and 
VNTildlife  Office;  telephone:  (916)  414- 
6600. 
SUPPLEMENTARY  INFORMATION 

Availability  of  Documents 

Individuals  wishing  copies  of  the 
application.  Plan,  and  EAS  should 
immediately  contact  the  Service  by 
telephone  at  (916)  414-6600  or  by  letter 
to  the  Sacramento  Fish  and  Wildlife 
Office.  Copies  of  the  Plan,  and  EAS  also 
are  available  for  public  inspection, 
during  regular  business  hours,  at  the 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES):  Catlin  Properties.  3620 
Fair  Oaks  Blvd.,  Suite  150.  Sacramento, 
California  95864;  and  City  of  Folsom, 
Planning,  Zoning,  and  Development 
Department,  50  Natomas  Street,  Folsom, 
California  95630-2696. 

Background  Information 

Section  9  of  the  Act  and  its 
implementing  Federal  regulations 
prohibit  the  take  of  animal  species  listed 
as  endangered  or  threatened.  Take  is 
defined  under  the  Act  as  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture  or  collect  listed  animal  species, 
or  attempt  to  engage  in  such  conduct  (16 
U.S.C.  1538).  However,  under  section 
10(a)  of  the  Act.  we  may  issue  permits 
to  authorize  incidental  take  of  listed 
species.  "Incidental  take"  is  defined  by 
the  Act  as  take  that  is  incidental  to,  and 
not  the  purpose  of.  carrying  out  an 
otherwise  lawful  activity.  Regulations 
governing  incidental  take  permits  for 
threatened  and  endangered  species, 
respectively,  are  found  in  the  Code  of 
Federal  Regulations  at  50  CFR  17.22  and 
50  CFR  17.32. 

The  applicant  is  seeking  a  permit  for 
take  of  the  beetle  during  the  life  of  the 
permit.  This  species  is  referred  to  as  the 
"covered  species"  in  the  Plan. 

The  project  encompasses  construction 
of  a  two-story  office  building  and 
Conservation  Plan,  eligible  for  a  parking  lot  on  the  5.59-acre  project  site, 

categorical  exclusion  under  the  National  "^  he  building  would  consist  of 
Environmental  Policy  Act  (NEPA)  of  individual  condominium  office  units. 

1969.  as  amended.  The  basis  for  this.  The  resident  elderberry  shrubs  would  be 

determination  is  discussed  in  the  removed  to  accommodate  the  new  office 

Environmental  Action  Statement  (EAS),      building  and  parking  lot.  The  project 


Solano  Grass  Recovery  Plan.  U.S.  Fish 
and  Wildlife  Service.  Portland. 
Oregon.  68  pp. 

Author 

The  primary  author  of  this  document 
is  Ken  Fuller,  Botanist,  Sacramento  Fish 
and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service  [see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  February  5.  2003. 
Steve  Williams. 

Director.  Fish  and  Wildlife  Service. 
(PR  Doc.  03-6793  Filed  3-20-03;  8:45  am] 

8ILUN0  COOK  4310-e5-P 

DEPARTMEtfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Low  Effect  Habitat  Conservation 
Plan  for  tt>e  Folsom  Professional 
Centre,  Sacramento  County,  CA 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Catlin  Folsom  Crossing,  L.P. 
(the  "applicant")  has  applied  to  the  Fish 
and  Wildlife  Service  (Service)  for  a  3- 
year  incidental  take  permit  for  one 
covered  species  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (Act).  The 
application  addresses  the  potential  for 
"take"  of  the  threatened  valley 
elderberry  longhom  beetle 
[Desmoncerus  califomicus  dimorphus) 
(beetle)  associated  with  construction  of 
a  two-story  office  condominium 
building  within  a  5.59-acre 
undeveloped  parcel  located  on  Blue 
Ravine  Road,  in  Folsom,  Sacramento 
County.  California.  This  project  is 
known  as  the  Folsom  Professional 
Centre.  A  conservation  program  to 
minimize  and  mitigate  for  the  project 
activities  would  be  implemented  as 
described  in  the  Folsom  Professional 
Centre  Low  Effect  Habitat  Conservation 
Plan  (Plan),  which  would  be 
implemented  by  the  applicant. 

We  are  requesting  comments  on  the 
permit  application  and  on  the 
preliminary  determination  that  the  Plan 
qualifies  as  a  "Low-effect"  Habitat 
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site  contains  habitat  (e.g..  elderberry 
shrubs)  for  the  beetle.  Construction  of 
the  proposed  project  would  result  in  the 
removal  of  6  elderberry  shrubs,  with  24 
stems  greater  than  1-inch  diameter  at 
ground  level,  which  have  been 
determined  to  be  habitat  for  the  beetle. 
One  beetle  exit  hole  was  found  in  these 
six  shrubs.  The  project  site  does  not 
contain  any  other  rare,  threatened,  or 
endangered  species  or  habitat.  No 
critical  habitat  for  any  listed  species 
occurs  on  the  project  site. 

The  applicant  proposes  to  minimize 
and  mitigate  the  effects  to  the  covered 
species  associated  with  the  covered 
activities  by  fully  implementing  their 
Plan,  The  piupose  of  the  Plan's 
conservation  program  is  to  promote  the 
biological  conservation  of  the  covered 
species,  the  beetle.  The  applicant  will 
minimize  and  mitigate  the  impacts  of 
taking  the  beetle  by  transplanting  the  six 
eldeiherry  shrubs  that  are  currently  on 
the  construction  site,  and  purchasing 
between  6  to  20  credits  at  a  Service 
approved  Conservation  Bank.  Each 
credit  includes  an  established  ratio  of 
elderberry  seedlings  and  native  riparian 
plant  seedlings.  The  number  of  credits 
purchased  will  be  based  upon  the  date 
that  the  applicant  would  transplant  the 
six  elderberry  shrubs  to  the 
Conservation  Bank.  Transplanting 
outside  of  the  dormant  period  for 
elderberry  shrubs.  November  16th  to 
February  15th.  would  increase  impacts 
to  the  beetle.  The  adult  beetles  and 
larvae  have  a  greater  likelihood  of  being 
killed  or  injtired  as  a  result  of  the 
elderberry  shrubs  increased  risk  of 
mortality'  due  to  transplanting  during 
the  active  growing  season.  Therefore,  if 
the  elderberry  shrubs  are  transplanted 
during  the  active  growing  season,  the 
number  of  credits  piuchased  by  the 
applicant  would  be  toward  the  higher 
end  of  the  6  to  20  credif  range. 

The  Proposed  Action  consists  of  the 
issuance  of  an  incidental  take  permit 
and  implementation  of  the  Plan,  which 
includes  measures  to  minimize  and 
mitigate  impacts  of  the  project  on  the 
beetle.  Two  alternatives  to  the  taking  of 
listed  species  under  the  Proposed 
Action  are  considered  in  the  Plan. 
Under  the  No  Action  Alternative,  no 
permit  would  be  issued  and  the  office 
building  and  parking  lot  would  not  be 
built.  Under  the  Reduced  Take 
Alternative,  the  office  building  and 
parking  lot  would  be  built  but  the  size 
and  scope  would  be  reduced  and  fewer 
elderberry  shrubs  would  be  " 
transplanted. 

We  have  made  a  preliminary 
determination  that  the  Plan  qualifies  as 
a  "low-effect"  plan  as  defined  by  the 
Habitat  Conservation  Planning 


Handbook  (November  1996). 
Determination  of  Low-effect  Habitat 
Conservation  Plans  is  based  on  the 
following  three  criteria:  (1) 
Implementation  of  the  Plan  would  result 
in  minor  or  negligible  effects  on 
federally  listed,  proposed,  and 
candidate  species  and  their  habitats;  (2) 
implementation  of  the  Plan  would  result 
in  minor  or  negligible  effects  on  other 
environmental  values  or  resources;  and 
(3)  impacts  of  the  Plan,  considered 
together  with  the  impacts  of  other  past, 
present  and  reasonably  foreseeable 
similarly  situated  projects  would  not 
result,  over  time,  in  cimiulative  effects 
to  environmental  values  or  resources 
which  would  be  considered  significant. 
As  more  fully  explained  in  our  EAS.  the 
Plan  qualifies  as  a  "low-effect"  plan  for 
the  following  reasons: 

1.  Approval  of  the  Plan  will  result  in 
minor  or  negligible  effects  on  the  beetle 
and  its  habitat.  We  do  not  anticipate 
significant  direct  or  cumulative  effects 
to  the  beetle  res:ulting  from  development 
of  the  Folsom  Professional  Centre. 

2.  Approval  of  the  Plan  will  not  have 
adverse  effects  on  unique  geographic, 
historic  or  cultural  sites,  or  involve 
unique  or  unknown  environmental 
risks. 

3.  Approval  of  the  Plan  wjU  not  result 
in  any  cumulative  or  growth  inducing 
impacts  and,  therefore,  will  not  result  in 
significant  adverse  effects  on  public 
health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act. 
nor  does  it  threaten  to  violate  any 
Federal.  State,  local  or  tribal  laws  or 
requirement  imposed  for  the  protection 
of  the  environment. 

5.  Approval  of  the  Plan  will  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

We,  therefore,  have  preliminarily 
determined  that  approval  of  the  Plan 
qualifies  as  a  categorical  exclusion 
under  the  NEPA.  as  provided  by  the 
Department  of  the  Interior  Manual  (516 
DM  2.  Appendix  1  and  516  DM  6. 
Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  NEPA 
documentation.  We  will  consider  public 
comments  in  making  the  final 
determination  on  whether  to  prepare 
such  additional  documentation. 

We  are  providing  this  notice  pursuant 
to  section  10(c)  of  the  Act.  We  will    - 
evaluate  the  permit  application,  the 
Plan,  and  comments  submitted  thereon 
to  determine  whether  the  application 


meets  the  requirements  of  section  10(a) 
of  the  Act.  ff  the  requirements  are  met. 
we  will  issue  a  permit  to  Catlin  Folsom 
Crossing,  L.P.  for  the  incidental  take  of 
the  beetle  from  development  of  the 
Folsom  Professional  Centre.  We  will 
make  the  final  permit  decision  no 
sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  March  14,  2003. 
Ken  McDermond. 

Deputy  Manager,  Region  J,  California/Nevada 
Operations  Office,  Sacramento,  California. 

[FR  Doc.  03-6771  Filed  3-20-03;  8:45  am] 

BILUNG  C006  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Intent  To  Prepare  a  Comprehensive  - 
Conservation  Plan  and  Associated 
Environmental  Document  for  Kirwin 
National  Wildlife  Refuge  in  North- 
central  Kansas 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  intends  to  gather  information 
necessary  to  prepare  a  Comprehensive 
Conservation  Plan  and  associated 
enviroiunental  document  for  Kirwin 
National  Wildlife  Refuge  near 
Phillipsburg,  Kansas.  The  Service  is 
issuing  this  notice  in  compliance  with 
its  policy  to  advise  other  organizations 
and  the  public  of  its  intentions  and  to 
obtain  suggestions  and  information  on 
the  scope  of  issues  to  be  considered  in 
the  planning  process. 
DATES:  Written  comments  should  be 
received  by  August  31,  2003. 
ADDRESSES:  Comments  and  requests  for 
more  information  should  be  sent  to: 
Toni  Griffin,  Planning  Team  Leader. 
P.O.  Box  25486.  Denver  Federal  Center, 
Denver,  CO  80225-0486;  Fax  (303)  236- 
4792;  e-mail  toni_griffin@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Griffin,  Plarming  Team  Leader,  P.O.  Box 
25486.  Denver  Federal  Center,  Denver, 
CO  80225-0486;  Fax  (303)  236-4792;  e- 
mail  toni_griffin@fws.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Service  has  initiated  comprehensive 
conservation  planning  for  Kirwin 
National  Wildlife  Rehige  for  the 
conservation  and  enhancement  of  its 
natural  resource.  This  Refuge,  consisting 
of  10,778  acres  is  located  in  the  rolling 
hills  and  narrow  valley  of  the  North 
Fork  of  the  Solomon  River  in  Phillips 
county,' Kansas. 

Kirwin  National  Refuge  was 
established  in  1954  as  an  overlay  project 
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on  a  Bureau  of  Reclamation  irrigation 
and  flood  control  reservoir.  "*   *   *  shall 
be  administered  by  him  (Secretary  of  the 
Interior)  directly  or  in  accordance  with 
cooperative  agreements  *   *   *  and  in 
accordance  with  such  rules  and 
regulations  for  the  conservation, 
maintenance,'  and  management  of 
wildlife,  resources  thereof,  and  its 
habitat  thereon.  *    *   *."  16  U.S.C.  715d 
(Fish  and  Wildlife  Coordination  Act). 
During  the  comprehensive  planning 
process,  management  goals,  objectives, 
and  strategies  will  be  developed  to  carry 
out  the  purpose  of  the  Refuge  and  to 
comply  with  laws  and  policies 
governing  refuge  management  and 
public  use  of  refuges.  Kirwin  National 
Wildlife  Refuge  is  open  to  public  use. 

The  Service  requests  input  as  to 
which  issues  affecting  management  or 
public  use  shoqld  be  addressed  during 
the  planning  process.  The  Service  is 
especially  interested  in  receiving  public 
input  in  the  following  areas: 

— What  do  you  value  most  about  this 
Refuge? 

— What  problems  or  issues  do  you  see 
affecting  management  or  public  use  of 
this  Refuge? 

—What  changes,  if  any,  would  you 
like  to  see  in  the  management  of  this 
Refuge? 

The  Service  has  provided  the  above 
questions  for  your  optional  use.  The 
Service  has  no  requirement  that  you 
provide  information.  The  Planning 
Team  developed  these  questions  to 
facilitate  gathering  information  about 
individual  issues  and  ideas.  Comments 
received  by  the  Planning  Team  will  be 
used  as  part  of  the  planning  process. 

Opportunities  for  public  input  will 
also' be  provided  at  public  meetings 
during  the  week  of  May  19.  2003.  Exact 
dates  and  times  for  these  public 
meetings  are  yet  to  be  determined,  but 
will  be  aiuiounced  via  local  media. 

All  information  provided  voluntarily 
by  mail,  phone,  or  at  public  meetings 
(e.g.,  names,  addresses,  letters  of 
comment,  input  recorded  during 
meetings)  becomes  part  of  the  ofHcial 
public  record.  If  requested  under  the 
Freedom  of  Information  Act  by  a  private 
citizen  or  organization,  the  Service  may 
provide  copies  of  such  information. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.).  NEPA 
Regulations  (40  CFR  1500-1508).  other 
appropriate  Federal  laws  and 
regulations.  Executive  Order  12996,  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  and  Service 
policies  and  procedures  for  compliance 
with  those  regulations. 


Dated:  March  3.  2003. 
|ohn  A.  Blankenship, 

Deputy  Regional  Director.  Denver,  Colowdo. 
|FR  Doc.  03-6783  Filed  3-20-03;  8:45  am) 
aiLUNQCOoe  43io-as-# 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[(WY-O60-132O-EL),  WYW151634] 

Notice  Of  availability  of  West  Hay 
Creek  Coal  Draft  Environmental  impact 
Statement  and  Federal  Coal  Notice  of 
Hearing,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  (NOA)  of 
a  draft  environmental  impact  statement 
(DEIS)  on  a  maintenance  lease  for  a 
Federal  coal  tract  in  the  decertified 
Powder  River  Federal  Coal  Production 
Region.  Wyoming,  and  notice  of  public 
hearing. 

summary:  Under  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  implementing  regulations,  the 
Bureau  of  Land  Management  (BLM) 
announces  the  availability  of  the  West 
Hay  Creek  Co«l  DEIS  and  announces  a 
public  hearing  pursuant  to  43  Code  of 
Federal  Regulations  (CFR)  3425.4. 

The  DEIS  analyzes  and  discloses  to 
the  public  direct,  indirect,  and 
cumulative  environmental  impacts  of 
issuing  a  Federal  coal  lease  in  the 
Wyoming  portion  of  the  Powder  River 
Basin.  The  BLM  is  considering  a  coal 
lease  issuance  as  a  result  of  an  August 
31.  2000  application  made  by  Triton 
Coal  Company.  LLC  to  lease 
approximately  838  acres  (approximately 
about  1 30  million  in-place  tons  of  coal) 
of  Federal  coal  near  the  Buckskin  Mine 
in  Campbell  County,  Wyoming. 

The  purpose  of  the  public  hearing  is 
to  solicit  comments  on  the  DEIS  on  the 
proposed  competitive  sale  of  the  Federal 
coal  in  the  West  Hay  Creek  Coal  tract, 
and  on  the  fair  market  value  and 
maximum  economic  recovery  of  the 
Federal  coal. 

DATES:  Written  comments  on  the  DEIS 
will  be  accepted  for  60  days  following 
the  date  that  the  Environmental 
Protection  Agency  (EPA)  publishes  their 
NOA  of  the  DEIS  in  the  Federal 
Register.  The  public  hearing  will  be 
held  at  7  p.m.  MST,  on  April  16.  2003. 
at  the  Clarion  Hotel.  2009  South 
Douglas  Highway.  Gillette.  Wyoming. 
Requests  to  be  included  on  the  mailing 
list  and  to  receive  copies  of  the  DEIS 
and  notification  of  the  comment  period 
and  hearing  date  should  be  sent  to  the 


address,  facsimile  number,  or  electronic 
address  listed  below. 

The  BLM  asks  that  those  submitting 
comments  on  the  DEIS  make  them  as 
specific  as  possible  with  reference  to 
page  numbers  and  chapters  of  the 
document.  Comments  that  contain  only 
opinions  or  preferences  will  not  receive 
a  formal  response;  however,  they  will  be 
considered  and  included  as  part  of  the 
BLM  decision-making  process. 
ADDRESSES:  Please  address  questions, 
comments,  or  concerns  to  the  Casper 
Field  Office,  Bureau  of  Land 
Management,  Attn:  Patricia  Karbs.  2987 
Prospector  Drive.  Casper.  Wyoming 
82604.  fax  them  to  307-261-7587.  or 
send  e-mail  comments  to  the  attention 
of  Patricia  Karbs  at 

casper_wymail@blm.gov.  A  copy  of  the 
DEIS  has  been  sent  to  affected  Federal, 
State,  and  local  Government  agencies; 
persons,  and  entities  identified  as 
potentially  being  affected  by  a  decision 
to  lease  the  Federal  coal  in  this  tract; 
and  persons  who  indicated  to  the  BLM 
that  they  wished  to  receive  a  copy  of  the 
DEIS.  Copies  of  the  DEIS  are  available 
for  public  inspection  at  the  following 
BLM  office  locations:  BLM  Wyoming 
State  Office,  5353  Yellowstone  Road, 
Cheyenne,  Wyoming  82009;  and  BLM 
Casper  Field  Office.  2987  Prospector 
Lane.  Casper.  Wyoming  82604. 
Comments,  including  names  and  street 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  Casper 
Field  Office  at  the  address  listed  above 
during  regular  business  hours  (7:45  a.m. 
through  4:30  p.m.),  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  imder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  begiiming 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Karbs  or  Mike  Karbs  at  the 
above  address,  or  telephone:  307-261- 
7600. 

SUPPLEMENTARY  INFORMATION:  On  August 
31.  2000,  Triton  Coal  Company,  LLC, 
(Triton)  filed  a  coal  lease  application  for 
a  maintenance  tract  containing 
approximately  130  million  tons  of        . 
Federal  coal  covering  approximately 
838  acres.  Triton,  the  operator  of  the 
Buckskin  Mine  approximately  12  miles 
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north  of  Gillette,  Wyoming,  applied  to 
lease  the  tract  as  a  maintenance  tract  to 
extend  the  life  of  their  existing  mining 
operations  under  the  provisions  of  the 
Leasing  on  Application  regulations  at  43 
CFR  3425.  This  tract,  case  number 
WYW151634,  is  referred  to  as  the  West 
Hay  Creek  Coal  tract. 

On  November  5.  2001.  BLM  received 
a  request  trom  Triton  to  modify  the 
West  Hay  Creek  Coal  tract.  The 
following  lands  in  Campbell  Coirnty, 
Wyoming  are  included  in  the  tract  as 
currently  filed: 
Sixth  Principal  Meridian.  Wyoming 

T.  52  N..  R.  72  W. 

Sec.  17.  lot: 

5(SV2SV2)— 10.265  acres 

6{SV2SV2)— 10.265  acres 

7(SV2SV2)— 10.3475  acres 

B(SV2S>/2)— 10.3475  acres 

9 — 41.32  acres 
.    10 — 41.32  acres 

11 — 41.12  acres 

12 — 41.12  acres 

13 — 41.18  acres 

14 — 41.18  acres 

Sec.  18,  lot: 

13(E'/2)— 21.035  acres 

20{EV2)— 20.75  acres 

Sec.  19,  lot: 

5(EV2)— 20.71  acres 

12(EV2>— 20.84  acres 

13{E'/i)— 20.935  acres 

20(EV2)  21.065  acres 

Sec.  20,  lot: 

2(W/2,WV2EV2)  31.1175  acres 

3 — 41.39  acres 

4 — 41.28  acres 

5 — 41.30  acres 

6 — 41.41  acres 

7(WV2,WV2EV2)— 31.1325  acres     ' 

10(WV2,WV2EV2)— 31.1475  acres 

11 — 41.42  acres 

12^1.32  acres 

13 — 41.34  acres 
14—41.44  acres 

Total  Acres;  838.0975 

The  tract  as  currenUy  filed  includes 
an  estimated  1 30  million  tons  of  in- 
place  coal. 

The  Buckskin  Mine  is  adjacent  to  the 
lease  application  area  and  has  an 
approved  mining  and  reclamation  plan 
from  the  Land  Quality  Division  of  the 
Wyoming  Department  of  Enviroiunental 
Quality  {DEQ}.  The  Mine  has  an 
approved  air  quality  permit  from  the  Air 
Quality  Division  of  the  Wyoming  DEQ 
to  mine  up  to  27.5  million  tons  of  coal 
per  year. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
a  cooperating  agency  in  the  preparation 
of  the  DEIS.  If  the  tract  is  leased  as  a 
maintenance  tract,  the  new  lease  will  be 
incorporated  into  the  existing  mining 
and  reclamation  plan  for  the  adjacent 
mine.  The  Secretary  of  the  Interior  must 
approve  the  revision  to  the  MLA 
(Mineral  Leasing  Act)  mining  plan 


before  the  Federal  coal  can  be  mined.  If 
the  tract  is  leased,  OSM  is  the  Federal 
agency  that  would  be  responsible  for 
recommending  approval,  approval  with 
conditions,  or  disapproval  of  the  revised 
MLA  mining  plan  to  the  Office  of  the 
Secretary  of  the  Interior. 

The  DEIS  analyzes  leasing  the  tract  as 
applied  for  as  described  above  as  a 
separate  Proposed  Action.  As  part  of  the 
coal  leasing  process,  BLM  has  identified 
and  is  evaluating  other  tract 
configurations  which  add,  or  subtract, 
Federal  coal  to  avoid  bypassing  coal  or 
to  prompt  competitive  interest  in  the 
unleased  Federal  coal  in  this  area.  The 
tract  configuration  that  BLM  has 
identified  is  described  and  analyzed  as 
a  separate  alternative  in  the  DEIS.  The 
DEIS  also  analyzes  the  alternative  of 
rejecting  the  application  to  lease  Federal 
coal  as  the  No  Action  Alternative.  The 
other  two  alternatives  evaluate  alternate 
tract  configurations  considered  by  BLM. 
Under  these  alternatives,  a  competitive 
sale  would  be  held  and  a  lease  issued 
for  Federal  coal  lands  included  in  a  tract 
modified  by  the  BLM. 

The  Proposed  Action  and  Alternatives 
being  considered  in  the  DEIS  are  in 
conformance  with  the  "Approved 
Resource  Management  Plan  for  Public 
Lands  Administered  by  the  Bureau  of 
Land  Management  Bu^alo  Field  Office" 
(April  2001),  the  USDA  Forest  Service 
"Final  EIS  for  the  Northern  Great  Plains 
Management  Plans  Revision"  (May 
2001)  and  the  BLM  "Platte  River 
Resource  Area  Resource  Management 
Plan"  (1985). 

Dated:  January  17,  2003. 
Alan  L.  Kesterke, 
Associate  State  Director. 
[PR  Doc.  03-5888  Filed  3-20-03;  8:45  am] 
BtLLING  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-110-6332-OQ;  HAG-02-0284] 

Notice  Of  Availability  of  ttte  Proposed 
Hellgate  Recreation  Area  Management 
Plan/Final  Environmental  Impact 
Statement  (FEIS)  for  the  27-Mlle 
Section  of  ttie  Rogue  National  Wild  and 
Scenic  River  (From  the  Mouth  of  tfie 
Applegate  River  to  Grave  Creeic) 

AGENCY:  Bureau  of  Land  Management, 
Medford  District  Office,  Grants  Pass 
Resource  Area. 

SUMMARY:  In  accordance  with  section 
202  of  the  National  Environmental 
Policy  Act  of  1969  and  section  202  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  a  Recreation 


Area  Management  Plan  and  FEIS  have 
been  completed  for  a  portion  of  the 
Medford  District.  The  FEIS  describes 
and  analyzes  future  options  for 
managing  the  27-mile  section  of  the 
Rogue  National  Wild  and  Scenic  River 
(from  the  mouth  of  the  Applegate  River 
to  Grave  Creek)  in  southern  Josephine 
County,  Oregon. 

The  Rogue  River  was  one  of  eight 
rivers  identified  as  part  of  the  National 
Wild  and  Scenic  Rivers  System  when 
the  Wild  and  Scenic  Rivers  Act  was 
passed  in  1968.  Designated  rivers  are 
classified  as  wild,  scenic,  or 
recreational.  The  27'-mile  stretch  of  the 
Rogue  National  Wild  and  Scenic  River 
Hellgate  Recreation  Area  from  the 
confluence  of  the  Applegate  River  to 
Grave  Creek  was  classified  as  a 
recreational  river. 

The  need  for  action  is  based  on  BLM 
visitor  use  reports  that  show  increases 
in  water-based  visitor  use  activities,  a 
recreation  use  study,  and  public  scoping 
efforts,  which  identified  visitor  use 
conflicts,  particularly  between  jet 
boaters  and  floaters  during  the  summer 
months  and  between  jet  boaters  and 
anglers  during  the  fall  fishing  season. 
The  purpose  of  the  action  is  to:  (1) 
Replace  the  1978  Rogue  National  Wild 
and  Scenic  River  Activity  Plan  for  the 
Hellgate  Recreation  Section  of  the  Rogue 
National  Wild  and  Scenic  River,  (2) 
provide  management  direction  and 
guidance  on  the  management  of  the 
Hellgate  section  pursuant  to  the  Wild 
and  Scenic  Rivers  Act  (Public  Law  90- 
542,  October  2, 1968,  (3)  conform  with 
management  direction  contained  in  the 
1995  Medford  District  Record  of 
Decision  and  Resoxure  Management 
Plan,  and  (4)  maintain  a  mix  of  river 
recreation  uses  and  users  common  to 
the  river  since  its  designation  in  1968  as 
a  National  Wild  and  Scenic  river. 

The  FEIS  analyzes  five  alternatives 
ranging  from  fewer  watercraft  and  less 
visitor  use  to  maximum  watercraft  and 
visitor  use.  The  Proposed  Action 
(Alternative  E)  manages  the  level  of 
recreational  use  while  protecting  the 
environment  and  the  outstandingly 
remarkable  values.  The  Proposed  Action 
minimizes  potential  impacts  to  the 
fisheries  resource  and  increases  fishing 
opportunities.  The  Proposed  Action  also 
maximizes  floating  opportunities. 
Except  for  commercial  motorized  tour 
boats,  commercial  motorized  angling 
boats,  and  special  boating  events, 
overall  recreational  use  levels  would  be 
unregulated  and  continue  to  increase 
until  the  use  limit  is  reached.  The 
number  of  permits  for  commercial 
motorized  tour  boats,  commercial 
motorized  angling  boats,  and  special 
boating  events  is  unchanged  from  the 
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current  level,  however,  limited  changes 
are  recommended  to  reduce  visitor  use 
conflicts. 

DATES:  Release  of  the  FEIS  initiates  a  30- 
day  review  period. 
ADDRESSES:  Comments  should  be 
addressed  to  Chris  Dent,  Rogue  River 
Manager,  Grants  Pass  ResourcS'Area. 
Bureau  of  Land  Management,  Medford 
District  Office,  3040  Biddle  Road. 
Medford,  Oregon  97504.  Individual 
copies  of  the  FEIS  may  be  obtained  by 
contacting  the  Planning  Team  Leader, 
Cori  Cooper,  at  (541)  618-2428. 

Comments,  including  names  and 
addresses,  will  be  available  for  public 
review.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law. 

Dated:  November  13.  2002. 
Lynda  L.  Boody, 

Acting,  District  Manager.  BLM  Medford 
District  Office. 

|FR  Do<:.  03-5302  Filed  3-20-03;  8:45  ami 
BHXINO  COOC  4310-AO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

[CA-668-03-1 610-OPl 

Notice  of  Availability  of  Santa  Rosa 
and  San  Jacinto  Mountains  National 
Monument  Draft  Resource 
Management  Plan  and  Draft 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior  and  Forest 
Service,  Department  of  Agriculture. 
ACTION:  Notice  of  availability  of  Santa 
Rosa  and  San  |acinto  Mountains 
National  Monument  draft  resource 
management  plan  and  draft 
environmental  impact  statement. 

SUMMARY:  In  compliance  with  Bureau  of 
Land  Management  (BLM)  planning 
regulations,  title  43  Code  of  Federal 
Regulations  (CFR)  1610.2(f)(3)  and  title 
40  CFR  1502.9(a),  the  BLM  and  Forest 
Service  (FS)  hereby  gives  notice  that  the 
Draft  Santa  Rosa  and  San  )acinto 
Mountains  National  Monument 
Management  Plan,  and  Draft 
Environmental  Impact  Statement  (EIS) 
is  available  for  public  review  and 


comment.  The  272,000  acre  Monument 
encompasses  86,400  acres  of  Bureau  of 
Land  Management  lands,  64,400  acres  of 
Forest  Service  lands,  23,000  acres  of 
Agua  Caliente  Band  of  Cahuilla  Indians 
lands,  8,500  acres  of  California 
Department  of  Parks  and  Recreation 
lands,  35,800  acres  of  other  State  of 
California  agencies  lands,  and  53,900 
acres  of  private  land. 
DATES:  Written  comments  on  the  Draft 
RMP/EIS  will  be  accepted  for  90  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Availability  in  the  Federal  Register. 
Future  meetings  or  hearings  and  any 
other  public  involvement  activities  will 
be  announced  at  least  15  days  in 
advance  through  local  media. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Danella  George,  Monument 
Manager,  Santa  Rosa  and  San  Jacinto 
Mountains  National  Monument 
Management  Plan.  Palm  Springs-South 
Coast  Field  Office,  P.O.  Box  581260,  690 
W.  Garnet  Avenue,  North  Palm  Springs, 
CA  92258.  You  may  also  comment  via 
the  Internet  to  ca_srsj_nni@ca.blm.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  in  the  subject  line: 
"National  Monument  Management  Plan 
and  EIS"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
Internet  message,  contact  Connell 
Dunning  at  (760)  251-4817.  Finally,  you 
may  hand-deliver  comments  toth^ 
address  listed  above.  Oral  comments 
will  be  accepted  and  recorded  at  any  of 
three  public  meetings  to  be  held  during 
the  month  of  March  or  April.  2003. 
Please  contact  Connell  Dunning  at  (760) 
251-4817  or  cdunning@ca.blm.gov  for 
further  information  as  to  exact  dates, 
place  and  time.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circiunstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address. 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 


organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 

Connell  Dunning  at  (760)  251-4817  or 
cdunning@ca.blm  .gov. 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  Draft  Santa  Rosa  and  San  Jacinto 
Mountains  National  Monument 
Management  Plan,  and  Draft 
Environmental  Impact  Statement  is 
available  for  review  via  the  internet  at 
http://www.ca.blm.gov/palmsprings. 
Electronic  (on  CD-ROM)  and  paper 
copies  may  also  be  obtained  by 
contacting  Connell  Dunning  at  the 
aforementioned  addresses  and  phone 
number.  This  draft  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Management  Plan  is  being  developed 
cooperatively  between  BLM  and  FS.  The 
draft  plan  includes  strategies  for 
protecting  and  preserving  the  biological, 
cultural,  recreational,  geological, 
educational,  scientific,  and  scenic 
values  that  the  Monument  was 
established  to  protect.  The  preferred 
alternative  supports  the  protection  and 
preservation  of  the  above  values  and 
includes  efforts  to  achieve  consistency 
between  Forest  Service  and  BLM  as  well 
as  witli  other  land  managing  agencies 
within  the  boundary  of  the  Monument. 
The  range  of  alternatives  in  this  draft 
plan  does  not  reevaluate  planning 
decisions  recently  brought  forward 
through  the  BLM  Coachella  Valley 
California  Desert  Conservation  Area 
Plan  Amendment  or  items  being 
addressed  through  the  Forest  Service 
San  Bernardino  National  Forest  Plan 
Revision.  Records  of  Decision  will  be 
prepared  by  the  BLM  and  FS  for  the 
Santa  Rosa  and  San  Jacinto  Mountains 
National  Monument  Management  Plan 
in  accordance  with  planning  regulations 
at  43  CFR  1610  and  NEPA.  The  Santa 
Rosa  and  San  Jacinto  Mountains 
National  Monument  was  established  by 
Pub.  L.  106-351  and  will  be 
cooperatively  managed  by  the  Bureau  of 
Land  Management  (BLM)  and  the  U.S. 
Forest  Service  (USES).  The  Santa  Rosa 
and  San  Jacinto  Mountains  National 
Monument  Act  of  2000  affects  only 
Federal  lands  and  Federal  interests 
located  within  the  established 
boundaries.  The  BLM  and  the  Forest 
Service  will  jointly  manage  Federal 
lands  in  the  National  Monument  in 
coordination  with  the  Agua  Caliente 
Band  of  Cahuilla  Indians,  other  Federal 
agencies,  State  agencies  and  local 
governments. 
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Dated:  February  5,  2003. 

Danella  George, 

Designated  Federal  Official,  National 
Monument  Manager. 

Laurie  Rosenthal. 

District  Ranger,  San  Jacinto  Ranger  District, 
San  Bernardino  National  Forest.         ___ 
IFR  Doc.  03-5896  Filed  3-20-03;  8:45  am] 
BILUNC  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-030-1020-PG;  G  03-0116] 

Souttieast  Oregon  Resource  Advisory 
Council;  Notice  of  Meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Vale  District. 

ACTION:  Meeting  notice  for  the  Southeast 
Oregon  Resource  Advisory  Council. 

SUMMARY:  The  Southeast  Oregon 
Resource  Advisory  Council  (SEORAC) 
will  meet  at  the  Summer  Lake  Inn 
located  on  the  west  shore  of  Summer 
Lake  in  Eastern  Oregon,  31501  Highway 
31,  Summer  Lake,  Oregon  97640,  (800) 
261-2778  from  8  a.m.  to  5  p.m..  Pacific 
Time  PT),  on  Tuesday,  May  27,  2003. 
On  Wednesday,  May  28.  2003  there  will 
be  a  field  trip  to  Christmas  Valley  to 
view  Off  Highway  Vehicle  (OHV)  issues. 

The  meeting  topics  that  may  be 
discussed  by  the  Council  include  a 
discussion  of  issues  within  southeast 
Oregon  related  to  North  Lake  Recreation 
Plan.  Birch  Creek  Management  Plan. 
Wildland  Fire  Board,  OHV,  Wild  Horse 
&  Burro.  Rangeland  Assessment,  Federal 
officials'  updates,  and  other  matters  as 
may  reasonably  come  before  the 
Council.  The  entire  meeting  is  open  to 
the  public.  Information  to  be  distributed 
to  the  Council  members  is  requested  in 
written  format  10  days  prior  to  the 
Council  meeting.  Public  comment  is 
scheduled  for  11:15  a.m.  to  11:45  a.m., 
Pacific  Time  (PT).  on  Tuesday.  May  27. 
2003.  For  the  tour  scheduled  for 
Wednesday,  May  28,  2003,  please 
contact  the  BLM  office  listed  below  for 
exact  times  as  the  date  approaches. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
SEORAC  may  be  obtained  &t>m  Peggy 
Diegan,  Management  Assistant/ 
Webmaster,  Vale  District  Office.  100 
Oregon  Street,  Vale,  OR  97918  (541) 
473-3144.  or  Peggy_Diegan@or.blm.gov 
and/or  bom.  the  following  Web  site 
<http://www.or.blm.gov/SEOR-RAC>. 


Dated:  March  17,  2003. 
David  R.  Henderson, 
District  Manager. 

[FR  Doc.  03-6784  Filed  3-20-03;  8:45  am] 
BILUNG  CODE  431»-33-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-610-1610-OP]^ 

West  Mojave  Planning  Area;  Cailfomia 
Desert  Conservation  Area  Plan  and 
Enviromental  Assessment  Off-Road 
Vehicie  Designations 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  draft 
amehdment  to  the  California  Desert 
Conservation  Area  (CDCA)  Plan  and 
Environmental  Assessment  (EA)  for  off- 
road  vehicle  designations  in  West 
Mojave  Planning  Area. 

SUMMARY:  Off-road  vehicle  designations 
are  being  considered  by  the  California 
Desert  District  of  the  Bureau  of  Land 
Management  (BLM)  for  the  West  Mojave 
Desert  Planning  Area  in  accordance 
with  the  criteria  and  procedures  of  43 
Code  of  Federal  Regulations  subpart 
8342.  These  designations,  when 
approved  by  BLM,  will  amend  the 
existing  designations  established  imder 
the  CDCA  plan  in  the  West  Mojave 
Area.  This  planning  area  encompasses 
approximately  3.3  million  acres  of 
public  land  managed  by  the  BLM's 
California  Desert  District,  located  in 
Inyo,  Kem,  Los  Angeles  and  San 
Bernardino  Counties  in  southern 
California. 

DATES:  This  notice  initiates  the  public 
review  process  on  the  Draft  Off-Road 
Vehicle  Designation  Plan  Amendment 
and  EA.  The  public  is  invited  to  revieW 
and  conmient  on  the  document.  The 
comment  period  will  end  30  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Comments  on  the  Draft  Plan 
Amendment  should  be  received  on  or 
before  the  end  of  the  comment  period  at 
the  address  listed  below. 

Written  comments  should  be  sent  to 
the  Bureau  of  Land  Management, 
California  Desert  District  Office.  Attn. 
West  Mojave  Plan  Staff.  22835  Calle  San 
Juan  De  Los  Lagos,  Moreno  Valley,  CA 
92553.  For  comments  to  be  most  helpful 
they  should  relate  to  specific  concerns 
or  conflicts  that  are  within  the  legal 
responsibilities  of  the  BLM  and  are 
feasible  to  be  resolved  in  this  planning 
process. 

Documents  pertinent  to  this  proposal 
may  be  examined  at  the  BLM  California 


Desert  District  Office,  the  BLM 
Ridgecrest  Field  Office,  300  South 
Richmond  Road,  Ridgecrest,  California 
93555,  and  the  BLM  Barstow  Field 
Office,  2601  Barstow  Road,  Barstow, 
California  92311during  regular  business 
hours  from  7;45  a.m.  to  4  p.m..  Monday 
through  Friday,  except  holidays. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must  . 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  thefr 
entirety. 

SUPPLEMENTARY  INFORMATION:  The  West 
Mojave  Off-Road  Vehicle  Designations 
would  establish  a  network  of  motorized 
vehicle  routes  that  would  provide 
access  to  more  than  3.3  million  acres  of 
public  lands  administered  by  the  BLM 
within  Inyo,  Kem,  Los  Angeles  and  San 
Bernardino  Counties,  all  of  which  are 
within  the  State  of  California.  The 
BLM's  Ridgecrest  and  Barstow  field 
offices  administer  most  of  these  public 
lands.  A  small  amount  of  acreage 
administered  by  the  BLM's  Needles  and 
Palm  Springs  field  offices  is  also 
affected.  AlLpublic  lands  are  within  the 
California  Desert  Conservation  Area, 
and  all  lie  within  the  jurisdiction  of  the 
BLM's  California  Desert  District. 

Motorized  vehicle  access  would  be 
provided  for  recreational  and 
commercial  pursuits,  and  to  enable 
private  property  owners  to  visit  their 
lands.  The  network  was  developed  with 
the  assistance  of  the  public,  and  was 
based  upon  the  results  of  a 
comprehensive  field  inventory  that 
identified  the  location  of  routes,  type  of 
routes,  and  destination  points.  The 
network  is  designed  to  be  compatible 
with  the  conservation  of  the  desert's 
natural  and  cultural  resources, 
including  sensitive  plants  and  animals. 

The  West  Mojave  Off-Road  Vehicle 
Designations  would  complement  the 
bioregional  conservation  strategy  that  is 
currently  b^ing  developed  for  these 
same  public  lands  through  the  West 
Mojave  planning  process.  A  "West 
Mojave  Plan"  plan  is  being  prepared  by 
the  BLM  in  collaboration  with  state 
agencies  and  local  jurisdictions.  When 
completed,  it  will  present  strategies  for 
conserving  the  threatened  desert 
tortoise,  the  Mohave  ground  squirrel 
and  nearly  ICiO  other  sensitive  species. 
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while  providing  a  streamlined  program 
for  compliance  with  the  California  and 
federal  endangered  species  acts.  The 
West  Mojave  Off- Road  Vehicle 
E)esignations  have  been  closely 
coordinated  with  the  preparation  of  the 
West  Mojave  Plan,  to  ensure  that  they 
are  mutually  compatible.  An 
Environmental  Impact  Statement  for  the 
West  Mojave  Plan  will  be  available  for 
a  90-day  public  review  during  the 
spring  of  2003.  The  West  Mojave  Plan 
EIS  will  review  the  impacts  of  the  West 
Mojave  Off-Road  Vehicle  Designations 
to  ensure  that  any  additional  cumulative 
impacts  resulting  from  the  West  Mojave 
Plan  are  addressed.  A  Hnal  decision 
regarding  the  West  Mojave  Off-Road 
Vehicle  Designations  will  be  made  by 
the  end  of  June  2003. 
FOR  FURTHER  INFORMATXM  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
William  Haigh.  Project  Manager,  at  (760) 
252-6080  (Phone),  e-mail  at 
whaigh@ca.blm.gov. 

Dated:  February  20.  2003. 
Linda  Hansen, 

District  Manager,  Caiifornia  Desert  District. 
(FR  Doc.  03-6779  Filed  3-20-03;  8:45  am) 
BILUNQ  CODE  4310-40-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-753-756 
(Review)] 

Cut-to-Length  CartXMi  Steel  Plate  From 
China,  Rusaia,  Soutti  Africa,  and 
Ulcraine 

agency:  International  Trade 

Commission. 

ACTION:  Scheduling  of  full  five-year 

reviews  concerning  the  suspended 

investigations  on  carbon  steel  plate  from 

China,  Russia,  South  Africa,  and 

Ukraine. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  full  reviews 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
termination  of  the  suspension 
agreements  on  cut-to-length  (CTL) 
carbon  steel  plate  ^  from  China,  Russia, 


'  The  products  covered  under  the  suspension 
agreements  are  hot-rolled  iron  and  non-alloy  steel 
universal  mill  plates  {i.e.,  flat-rolled  products  rolled 
on  four  faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding  1,250  mm  and 
of  a  thickness  of  not  less  than  4  mm,  without 
patterns  in  relieO.  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal,  and  whether  or 
not  painted,  varnished,  or  coated  with  plastics  of 
other  nonmetallic  substances;  and  certain  iron  and 
nonalloy  steel  flat-rolled  products,  hot-rolled. 


South  Africa,  and  Ukraide  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201],  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  Marciri4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  J.  Mazur  (202-205-3184),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  these  matters  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  reviews  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPI^MENTARY  INFORMATION: 

Background.— On  December  13,  2002, 
the  Commission  determined  that 
responses  to  its  notice  of  institution  of 
the  subject  five-year  reviews  were  such 
that  full  reviews  pursuant  to  section 
751(c)(5)  of  the  Act  should  proceed  (67 
FR  77803,  December  19,  2002).  A  record 
of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  are  available  from  the  Office 
of  the  Secretary  and  at  the 
Commission's  web  site. 

Participation  in  the  reviews  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 


neither  clad,  plated,  nor  coated  with  metal,  and 
whether  or  not  painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances.  4.75  mm 
or  more  in  thickness  and  of  a  width  which  exceeds 
ISO  mm  and  measures  at  least  twice  the  thickness. 
Included  in  this  definition  are  flat-rolled  products 
of  nonrectangular  cross-section  where  such  cross- 
section  is  achieved  subsequent  to  the  rolling 
process  {i.e.,  products  which  have  been  "worked 
after  rolling") — e.g.,  products  which  have  been 
bevelled  or  rounded  at  the  edges.  Carbon  steel  plate 
is  covered  by  the  following  statistical  reporting 
numbers  of  the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS):  7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000,  7208.90.0000. 
7210.70.3000.  7210.90.9000,  7211.13.0000. 
7211.14.0030  (not  in  coil  form),  7211.24.0045, 
7211.9a0000,  7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Excluded  from  this  definition  is 
grade  X-70  plate. 


sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  these  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  reviews  need  not 
file  an  additional  notice  of  appearance. 
The  Secretary  will  maintain  a  public 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  ♦hese  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  by  45  days  after 
publication  of  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9). 
who  are  parties  to  the  reviews.  A  party 
granted  access  to  BPI  following 
publication  of  the  Commission's  notice 
of  institution  of  the  reviews  need  not 
reapply  for  sach  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  reviews  will  be  placed  in 
the  nonpublic  record  on  June  17,  2003, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.64  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  coiuection  with  the 
reviews  beginning  at  9:30  a.m.  on  July 
8,  2003,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  June  30,  2003. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  July  2,  2003, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(f),  207.24. 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
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testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions. — ^Each  party  to 
the  reviewsTnay  submit  a  prehearing 
brief  to  the  Commission.  Prehearing 
briefs  must  conform  with  the  provisions 
of  section  207.65  of  the  Commission's 
rules;  the  deadline  for  filing  is  June  26, 
2003.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.24  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.67  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  July  17,  2003; 
witness  testimony  must  be  filed  no  later 
than  three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
reviews  may  submit  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  reviews  on  or  before  July  17,  2003. 
On  August  7,  2ft)3,  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportimity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  August  11, 
2003,  but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.68  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201,8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules, 
as  amended,  67  FR  68036  (November-  8, 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
reviews  must  be  served  on  all  other 
parties  to  the  reviews  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Issued:  March  17,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Ckjmmission. 
(FR  Doc.  03-6740  Filed  3-20-03;  8:45  am] 

BKUNGCOOE  7020-02-0 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-468] 

Certain  MIcrollthographic  Machinea 
and  Componenta  Thereof;  Notice  of 
Commiaaion  Determination  Not  To 
Review  a  Final  Initial  Determination 
Finding  No  Violation  of  Section  337  - 
Termination  of  the  inveatigation 

agency:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  final  initial  determination 
("ID")  issued  by  the  presiding 
administrative  law  judge  ("ALJ")  on 
January  29,  2003.  finding  no  violation  of 
section  337  of  the  Tariff  Act  of  1930, 19 
U.S.C.  1337,  in  the  above-captioned 
investigation.  Accordingly,  the 
Commission  has  terminated  the 
investigation  with  a  finding  of  no 
violation  of  section  337. 
FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  P.  Monaghan,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3152.  Copies  of  the  public  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  patent-based 
section  337  investigation  on  January  24, 
2002,  based  on  a  complaint  filed  by  the 
Nikon  Corporation  of  Tokyo,  Japan;  and 
Nikon  Precision  Inc.  and  Nikon 
Research  Corporation  of  America  of 
Belmont,  California  (collectively, 
"Nikon").  The  respondents  named  in 
the  investigation  were  ASM  Lithography 
Holding  N.V.  and  ASM  Lithography 
B.V.  of  the  Netherlands  and  ASM 
Lithography,  Inc.  of  Tempe,  Arizona 


(collectively,  "ASML").  The  complaint 
alleged  that  ASML  has  violated  section 
337  of  the  Tariff  Act  of  1930  by 
importing  into  the  United  States,  selling 
for  importation,  and/or  selling  within 
the  United  States  after  importation 
certain  microlithographic  machines  and 
components  thereof  by  reason  of 
infringement  of  certain  claims  of  seven 
U.S.  patents:  U.S.  Patents  Nos. 
6,008,500  (the  '500  patent),  6,271,640 
(the  '640  patent),  6,255,796  ("the  '796 
patent"),  6,323,935  ("the  '935  patent"), 
5,473,410  ("the  '410  patent "),  5,638,211 
("the  "211  patent"),  and6,233,041("the 
'041  patent). 

On  January  29,  2003,  the  ALJ  issued 
his  final  ID  finding  no  violation  of 
section  337  based  on  his  finding  that 
claims  1  and  7  of  the  '500  patent  and 
claim  1  of  the  '640  patent  are 
anticipated  by  the  Micrascan  machine; 
claim  30  of  the  '640  is  anticipated  by  the 
Doran  '242  patent  and  is  not  enabled; 
ASML's  Twinscan  machine  does  not 
infringe  claims  1  and  16  of  the  '796 
patent  or  claims  1,  78,  and  84  of  the  ''935 
patent,  nor  do  Nikon's  domestic 
machines  practice  claims  1  of  the  '796 
patent  or  claim  1  of  the  '935  patent; 
claim  1  of  the  '935  patent  is  invalid  for 
failure  to  satisfy  the  written  description 
requirement  and  is  not  enabled  imder 
35  U.S.C.  112,  H 1,  and  is  invalid  for 
indefiniteness  imder  35  U.S.C.  112, 1 2; 
claim  19  of  the  '410  patent  is  invalid  as 
obvious  and  is  unenforceable  by  reason 
of  inequitable  conduct;  and  ASML'& 
Twinscan  machine  does  not  infringe  * 
.any  claim  at  issue  of  the  '211  and  '041 
patents,  nor  do  Nikon's  domestic 
machines  practice  any  claim  of  the  '211 
or  '041  patents. 

On  February  10,  2003,  Nikon,  ASML, 
and  the  Commission  investigative 
attorneys  filed  petitions  for  review  of 
the  final  ID.  On  February  19,  2003,  the 
parties  filed  responses  to  each  other's   . 
petitions  for  review. 

Having  reviewed  the  record  in  this 
investigation,  including  the  parties' 
written  submissions,  the  Commission 
determined  not  to  review  {i.e.,  to  adopt) 
the  ID  in  its  entirety,  except  that  it 
determined  to  take  no  position  on  the 
ALJ's  finding  that  claim  30  of  the  '640 
patent  is  anticipated  by  the  Doran  '242 
patent  and  his  findings  on  criteria  (A) 
and  (B)  of  the  economic  prong  of  the 
domestic  industry  requirement  under 
section  337(a)(3)  when  a  domestic 
product  is  made  partly  or  wholly 
abroad. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  section 
210.42  of  the  Commission's  rules  of 
practice  and  procedure,  19  CFR  210.42. 
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By  order  of  the  Commission. 

Issued:  March  17,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
|FR  Doc.  03-6854  Filed  3-20-03;  8:45  am) 
aiLUNG  COOC  702O-O2-P 


irfTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-432  and  731- 
TA-1 024-1 028  (Preliminary)! 

Prestressed  Concrete  Steel  Wire 
Strand  From  Brazil,  India,  Korea, 
Mexico,  and  Thailand 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
sections  703(a)  and  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671b(a)  and 
1673b(a))(the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  India 
of  prestressed  concrete  steel  wire  strand 
("PC  strand")  that  are  alleged  to  be 
subsidized  by  the  Government  of  India 
and  by  reason  of  imports  from  Brazil. 
India,  Korea,  Mexico,  and  Thailand  of 
PC  strand  that  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  The  subject  merchandise  is 
provided  for  in  subheading  7312.10.30 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
under  sections  703(b)  and  733(b)  of  the 
Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  the  investigations 
imder  sections  705(a)  and  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 


have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  January  31,  2003.  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  American  Spring  Wire 
Corp..  Bedford  Heights,  OHrlnsteel 
Wire  Products  Co.,  Mt.  Airy,  NC;  and 
Sumiden  Wire  Products  Corp.,  Stockton. 
CA.  alleging  that  an  industry  in  the 
United  States  is  materially  injured  emd 
threatened  with  material  injury  by 
reason  of  subsidized  imports  of  PC 
strand  from  India  and  by  reason  of 
LTFV  imports  of  PC  strand  from  Brazil. 
India.  Korea.  Mexico,  and  Thailand. 
Accordingly,  effective  January  31.  2003. 
the  Commission  instituted 
countervailing  duty  investigation  No. 
701-TA-432  and  antidumping  duty 
investigations  Nos.  731-TA-1024-1028 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  7,  2003  (68 
FR  6511).  The  conference  was  held  in 
Washington.  DC,  on  February  21.  2003, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  March  17, 
2003.  The  views  of  the  Conunission  are 
contained  in  USITC  Publication  3589 
(March  2003),  entitled  Prestressed 
Concrete  Steel  Wire  Strand  from  Brazil, 
India.  Korea.  Mexico,  and  Thailand: 
Investigations  Nos.  701-TA-432  and 
731-TA-1024-1028  (Preliminary). 

issued:  March  17.  2003. 

By  order  of  the  Condmission. 

Marilyn  R.  Abbott,  ^ 

Secretary  to  the  Commission. 

[FR  Doc.  03-6853  Filed  3-20-03;  8:45  am] 

BHXINQCOOC  70aO-02-P 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  TA-2104-6] 

U.S.-Singapore  Free  Trade  Agreement: 
Potential  Economywide  and  Selected 
Sectoral  Effects 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  March  3.  2003. 
SUMMARY:  Following  receipt  of  a  request 
on  January  21,  2003.  fi-om  the  United 
States  Trade  Representative  (USTR).  the 
Commission  instituted  investigation  No. 
TA-2104-6,  U.S.-Singapore  Free  Trade 
Agreement:  Potential  Economywide  and 
Selected  Sectoral  Effects,  under  section 
2104(f)  of  the  Trade  Act  of  2002  (19 
U.S.C.  3804(f)). 

Background:  As  requested  by  the 
USTR,  the  Commission  will  prepare  a 
report  as  specified  in  section  2104(f)(2) 
of  the  Trade  Act  of  2002  (19  U.S.C. 
3804(f)(2))  assessing  the  likely  impact  of 
the  U.S.-Singapore  FTA  on  the  United 
States  economy  as  a  whole  and  on 
specific  industry  sectors  and  the 
interests  of  U.S.  consumers. 
Specifically,  the  report  will — 

assess  the  likely  impact  of  the 
agreement  on  the  United  States 
economy  as  a  whole  and  on  specific 
industry  sectors,  including  the  impact 
the  agreement  will  have  on  the  gross 
domestic  product,  exports  and  imports, 
aggregate  emplojonent  and  employment 
opportunities,  the  production, 
employment,  and  competitive  position 
of  industries  likely  to  be  significantly 
affected  by  the  agreement,  and  the 
interests  of  United  States  consumers. 

In  preparing  its  assessment,  the 
Commission  will  review  available 
economic  assessments  regarding  the 
agreement,  including  literature 
regarding  any  substantially  equivalent 
proposed  agreement,  and  will  provide 
in  its  assessment  a  description  of  the 
analyses  used  and  conclusions  drav^rn  in 
such  literature,  and  a  discussion  of  areas 
of  consensus  and  divergence  between 
the  various  analyses  and  conclusions, 
including  those  of  the  Commission 
regarding  the  agreement.  Section 
2104(f)(2)  requires  that  the  Commission 
submit  its  report  to  the  President  and 
the  Congress  not  later  than  90  days  after 
the  President  enters  into  the  agreement, 
which  he  can  do  90  days  after  he 
notifies  the  Congress  of  his  intent  to  do 
so.  The  President  notified  the  Congress 
on  January  30.  2003.  of  his  intent  to 
enter  into  the  FTA  with  Singapore. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Further  information  may  be  obtained 
from  Diane  Manifold,  Project  Leader, 
Office  of  Economics  ((202)  205-3271). 
For  information  on  the  legal  aspects  of 
this  investigation,  contact  William 
Gearh&rt  of  the  Office  of  the  General 
Counsel  ((202)  205-3091).  For  media 
information,  contact  Peg  O'Laughlin 
((202)  205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  ((202) 
205-1810). 

Public  Hearing:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street  SW., 
Washington.  DC,  beginning  at  9:30  a.m. 
on  April  24.  2003.  All  persons  shall 
have  the  right  to  appear,  by  counsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  with  the 
Secretary.  United  States  International 
Trade  Conunission,  500  E  Street  SW.. 
Washington,  DC  20436,  no  later  than 
5:15  p.m..  April  10.  2003.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m..  April  17.  2003;  the  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m..  May  1,  2003.  In 
the  event  that,  as  of  the  close  of  business 
on  April  10.  2003.  no  witnesses  are 
scheduled  to  appear  at  the  hearing,  the 
hearing  will  be  canceled.  Any  person 
interested  in  attending  the  hearing  as  an 
observer  or  non-participant  may  call  the 
Secretary  of  the  Commission  ((202)  205- 
1816)  after  April  10,  2003.  to  determine 
whether  the  hearing  will  be  held. 

Written  Submission:  In  lieu  of  or  in 
addition  to  participating  in  the  heeiring. 
interested  parties  are  invited  to  submit 
written  statements  (original  and  14 
copies)  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  to  the  Commission  for 
inspection  by  interested  parties.  The 
Commission  intends  to  publish  only  a 
public  report  in  this  investigation. 
Accordingly,  any  confidential  business 
information  received  by  the 
Commission  in  this  investigation  and 


used  in  preparing  the  report  will  not  be 
published  in  a  manner  that  would 
reveal  the  operations  of  the  firm 
supplying  the  information.  To  be 
assured  of  consideration  by  the 
Commission,  vmtten  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  May  1.  2003.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
"Trade  Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  section  201.8  of 
the  Commission's  Rules,  as  amended.  67 
FR  68036  (Nov.  8  2002).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 
Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  ((202)  205-2000).  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  {http://www.usitc.gov). 

List  of  Subjects 

Singapore,  tariffs,  trade,  imports  and 
exports. 

Issued:  March  17,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-6852  Filed  3-20-03;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

March  17,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  202-693-4129  or  E-Mail: 
KJng.Danin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA.  Office 


of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  (202- 
395-7316),  v»dthin  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

"The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses- 
Agency;  Employment  and  Training 

Administration  (ETA). 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Unemployment  Compensation 
for  Ex-Servicemembers  (UCX) 
Handbook. 

OMB  Number:  1205-0176. 

Affected  Public:  State,  Local,  or  Tribal 
Government  and  Individuals  or 
households. 

Type  of  Response:  Reporting. 

Frequency:  On  occasion. 

Numlier  of  Respondents:  53. 

Total  Annual  Responses:  3.306. 

Average  Response  Time:  1  minute  for 
the  ETA  843  and  1.5  minutes  for  the 
ETA  841. 

Total  Annual  Burden  Hours:  55. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $76,348. 

Description:  Federal  Law  (5  U.S.C. 
8521  et  seq.)  and  the  Department's 
regulations  at  20  CFR  part  614  provides 
unemployment  insurance  protection,  to 
former  members  of  the  Armed  Forces 
(ex-servicemembers)  and  is  referred  to 
in  abbreviated  form  as  "UCX". 

The  forms  in  the  Handbook  are  used 
in  cormection  with  the  provisions  of 
this  benefit  assistance. 

Darrin  A.  King. 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  03-6795  Filed  3-20-03;  8:45  am] 

BILLING  CODE  4S10-30-M 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

March  17,2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  by  E-Mail 
King.Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  VETS.  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  ((202)  395- 
7316),  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUeiCted;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Veterans'  Employment  and 
Training  Service  (VETS). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Federal  Contractor  Veterans' 
Employment  Report  VETS-100. 

OMB  Number:  1293-0005. 

Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions. 

Frequency:  Annually. 

Number  of  Respondents:  187,755. 

Number  of  Annual  Responses: 
187,755. 

Estimated  Time  Per  Response:  45 
mint^es. 


Total  Burden  Hours:  140,816. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Federal  Contractor 
Veterans'  Employment  Report  VETS- 
100,  administered  by  the  U.S. 
Department  of  Labor,  is  used  to  facilitate 
Federal  contractor  and  subcontractor 
reporting  of  their  employment  and  new 
hiring  activity.  Title  38  U.S.C,  section 
4212  (d)  requires  the  collection  of 
information  from  entities  holding 
contracts  of  $25,000  or  more  with 
Federal  departments  or  agencies  to 
report  annually  on  (a)  the  number  of 
current  employees  in  each  job  category 
and  at  each  hiring  Jocation  who  are 
special  disabled  veterans,  the  number 
who  are  veterans  of  the  Vietnam  era  and 
the  number  who  are  other  veterans  who 
served  on  active  duty  during  a  war  or 
a  campaign  or  expedition  for  which  a 
campaign  badge  has  been  authorized;  (b) 
the  total  number  .of  employees  hired 
during  the  report  period  and  of  those, 
the  niunber  of  special  disabled,  the 
number  who  are  veterans;  and  the 
maximum  and  minimum  number  of 
employees  employed  by  the  contractor 
at  each  hiring  location. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  03-6796  Filed  3-20-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Application  Nos.  D-11062,  et  ai.] 

Proposed  Exemptions;  The  JPMorgan 
Chase  Banic 

agency:  Employee  Benefits  Security 

AdministratioQ.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMIIARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  fritemal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  inVited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 


from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues^o  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  conunents  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Employee 
Benefits  Security  Administration 
(EBSA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Attention:  Application  No. stated  in 

each  Notice  of  Proposed  Exemption. 
Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
requests  to  EBSA  via  e-mail  or  fax.  Any 
such  comments  or  requests  should  be 
sent  either  by  e-mail  to: 
"moffittb@pwba.dol.gov",  or  by  fax  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Employee 
Benefits  Security  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENtARY  INFORMAHON:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978.  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 


exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

The  JPMorgan  Chase  Bank  (Located  in 
New  Yori(,  New  York) 

[Application  No.  D-110621 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10,  1990). 

Section  I-:-Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  frt)m  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(l)(AHE)  of  the  Code, 
shall  not  apply  as  of  December  31,  2000, 
to: 

(A)  The  continuation  of  a  lease  (the 
Lease),  by  the  Commingled  Pension 
Trust  Fund  (Strategic  Property)  of 
JPMorgan  Chase  Bank  (the  Fund)  with 
respect  to  which  JPMorgan  Chase  Bank 
(JPMCB)  is  the  trustee  (the  Trustee),  of 
office  space  in  a  certain  commercial 
office  building  (the  Property)  to  Chase 
Global  Funds  Service  Company  (CGF),  a 
party  in  interest  with  respect  to 
employee  benefit  plans  whose  assets  are 
invested  in  the  Fund  (Plans)  and  an 
affiliate  of  JPMCB;  and 

(B)  the  continued  and  future 
provision  by  JPMCB  or  its  affiliates  of 
letters  of  credit  (Letter(s)  of  Credit)  to 
guarantee  the  obligations  of  iinrelated 
third-party  tenants  to  pay  rent  to  the 
Fimd  imder  commercial  real  estate 
leases. 

This  exemption  is  subject  to  the 
conditions  set  forth  in  Section  II. 

Sef:tion  II — Conditions 

(A)  The  Fimd  is  represented  by  a  • 
fiduciary  independent  of  JPMCB  and  its 
affiliates  (the  independent  fiduciary) 
with  respect  to  the  Lease  to  perform  the 
following  functions: 

(1)  Confirm  that  when  the  Lease 
originally  was  entered  into,  and  as 
modified  to  date,  all  the  terms  and 
conditions  of  the  Lease,  including  those 
relating  to  renewal  options  and  rights  of 


first  refusal,  were  commercially 
reasonable  and  at  least  as  favorable  to 
the  Plans  as  those  terms  and  conditions 
which  could  have  been  obtained  at 
arm's  length  with  an  unrelated  third 
party; 

(2)  Determine,  based  upon  a  written 
appraisal  report  by  a  qualified  appraiser 
independent  of  JPMCB  and  its  affiliates, 
that  the  leasing  renewal  rate  the  Fund 
will  charge  CGF  if  CGF  elects  to  exercise 
its  renewal  options  imder  the  Lease, 
effective  in  2004  and  thereafter,  and  that 
the  leasing  rate  with  respect  to  any 
space  leased  by  CGF  in  the  Property 
puj'suant  to  any  rights  of  first  refusal 
CGF  has  imder  the  Lease,  accurately 
reflect  at  least  fair  market  rental  value; 

(3)  Negotiate  and  approve,  subject  to 
the  appropriate  ERISA  fiduciary 
standards,  such  amendments  to  the 
Lease  upon  renewal(s)  as  it  deems 
appropriate,  including,  for  example:  (i) 
A  shorter  renewal  term  than  the  current 
five  year  term;  (ii)  additional  renewal 
period(s)  (provided  that  the  rent  paid  in 
any  time  periods  after  February  28, 
2009,  under  any  newly  granted  renewal 
option(s)  wotild  be  at  100%  of  fair  rental 
value,  as  opposed  to  the  95%  of  fair 
rental  value  that  applies  for  periods 
through  February  28,  2009);  (iii)  the 
lease  of  less  square  footage  than  the 
current  square  footage  covered  imder 
the  Lease;  (iv)  the  lease  of  more  square 
footage  than  the  current  square  footage 
covered  under  the  Lease  (provided  that 
the  rent  paid  for  any  square  footage  in 
excess  of  the  current  square  footage 
would  also  be  leased  at  100%  of  fair 
rental  value,  and  not  95%  of  fair  rental 
value);  (v)  using  a  "base  year"  under  the 
Lease  (upon  which  certain  periodic 
increases  such  as  taxes  are  calculated) 
updated  to  the  year  2004,  and  (vi) 
allowing  CGF  to  install  shatter-proof 
glass  in  the  space  it  leases;  provided 
that  all  such  amendments  are  not  more 
favorable  to  the  lessee  than  the  terms 
generally  available  in  arm's  length 
transactions  between  unrelated  parties, 
as  determined  by  the  independent 
fiduciary;  and 

(4)  Represent  the  Fund  and  the 
participants  (Participants)  in  the  Plans 
as  independent  fiduciary  in  any 
circumstances  in  addition  to  those 
described  in  subsection  (3)  above  while 
the  Lease  (including  any  periods  of 
renewal)  is  in  effect  which  would 
present  a  conflict  of  interest  for  the 
Trustee,  including  but  not  limited  to: 
default  by  CGF  or  disagreement  on  an 
economic  computation  under  the  Lease. 

(B)  The  Fund  is  represented  by  an 
independent  fiduciary  with  respect  to 
any  existing  or  future  Letters  of  Credit 
to  perform  the  following  functions: 


(1)  Monitor  monthly  reports  of  rental 
payments  of  tenants  utilizing  a  Letter  of 
Credit  issued  by  JPMCB  or  any  affiUate 
to  guarantee  their  lease  payments; 

(2)  Confirm  whether  an  event  has- 
occurred  that  calls  for  the  Letter  of 
Credit  to  be  drawn  upon;  and 

(3)  Represent  the  Fund  and  the 
Participants  as  an  independent  fiduciary 
in  any  circumstances  with  respect  to  the 
Letters  of  Credit  which  would  present  a 
conflict  of  interest  for  the  Trustee, 
including  but  not  limited  to:  the  need  to 
enforce  a  remedy  against  itself  or  an 
affiliate  with  respect  to  its  obligations 
under  a  Letter  of  Credit. 

(C)  Future  Letters  of  Credit  are  issued 
by  JPMCB  or  an  affiliate  to  guarantee  the 
obligations  of  third-party  tenants  to  pay 
rent  to  the  Fund  under  commercial  real 
estate  leases  only  if  the  following 
additional  conditions  are  met: 

(1)  JPMCB  or  its  affiliate,  as  the  issuer 
of  a  Letter  of  Credit,  has  at  least  an  "A" 
credit  rating  by  at  least  one  nationally 
recognized  statistical  rating  fervice  at 
the  time  of  the  issuance  of  the  Letter  of 
Credit; 

(2)  "The  Letter  of  Credit  has  objective 
market  drawing  conditions  and  states 
precisely  the  documents  against  which 
payment  is  to  be  made; 

(3)  JPMCB  does  not  "steer"  the  Fund's 
tenants  to  itself  or  its  affiliates  in  order 
to  obtain  the  Letter  of  Credit; 

(4)  Letters  of  Credit  are  issued  only  to 
tenants  which  are  unrelated  to  JPMCB; 
and 

(5)  The  terms  of  any  future  Letters  of 
Credit  are  not  more  favorable  to  the 
tenants  than  the  terms  generally 
available  in  transactions  with  other 
similarly  situated  unrelated  third-party 
commercial  cUents  of  JPMCB  or  its 
affiliates. 

Section  m — Definitions 

(A)  The  term  "independent  fiduciary" 
means  Aon  Fiduciary  Counselors,  Inc. 
(AFC)  or  any  successor  independent 
fiduciary,  provided  that  AFC  or  the 
successor  independent  fiduciary  is:  (1) 
Independent  of  and  unrelated  to  JPMCB 
and  its  affiliates,  and  (2)  appointed  to 
act  on  behalf  of  the  Fund  for  the 
purposes  described  in  conditions  11(A) 
and  (B)  above.  For  purposes  of  this 
exemption,  a  fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  JPMCB  if:  (1)  Such 
fiduciary  directly  or  indirectly  controls, 
is  controlled  by  or  is  under  common 
control  with  JPMCB,  (2)  such  fiduciary 
directly  or  indirectly  receives  any 
compensation  or  other  consideration  in 
connection  with  any  transaction 
described  in  this  exemption,  except  that 
an  independent  fiduciary  may  receive 
compensation  for  acting  as  an 
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independent  fiduciary  from  JPMCB  in 
connection  with  the  transactions 
contemplated  herein  if  the  amount  or 
payment  of  such  compensation  is  not 
contingent  upon  or  in  any  way  affected 
by  the  independent  fiduciary's  ultimate 
decision  and  (3)  more  than  5  percent  of 
such  fiduciary's  annual  gross  revenue  in 
its  prior  tax  year  will  be  paid  by  JPMCB 
and  its  affiliates  in  the  fiduciary's 
current  tax  year. 

(B)  The  term  "affiliate"  means: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  Any  officer,  director,  employee, 
relative  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(C)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

Effective  Date:  The  exemption,  if 
granted,  will  be  effective  as  of  December 
31.  2000. 

Summary  of  Facts  and  Representations 

1.  The  applicant,  JPMorgan  Chase 
Bank  (JPMCB),  is  a  subsidiary  of  J.P. 
Morgan  Chase  &  Co.  and  is  based  in 
New  York.  NY.  J.P.  Morgan  Chase  &  Co. 
is  the  resulting  company  from  a  merger 
(the  Merger)  of  J.P.  Morgan  &  Co. 
Incorporated  and  The  Chase  Manhattan 
Corporation,  effective  as  of  December 
31,  2000.  As  of  the  date  of  the  Merger, 
which  was  accounted  for  as  a  pooling  of 
interests,  J.P.  Morgan  Chase  &  Co. 
became  the  second  largest  banking 
institution  in  the  United  States,  with 
approximately  $715  billion  in  assets  and 
$42  billion  in  stockholders'  equity.  J.P. 
Morgan  Chase  &  Co.  is  now  a  global 
financial  services  firm  with  operations 
in  over  60  countries.  Prior  to  November 
10,  2001,  it  had  as  its  principal 
subsidiaries:  The  Chase  Manhattan  Bank 
and  Morgan  Guaranty  Trust  Company 
(MOT),  each  a  New  York  banking 
corporation  headquartered  in  New  York 
City,  and  Chase  Manhattan  Bank  USA, 
National  Association,  headquartered  in 
Delaware.  On  November  10,  2001,  MOT 
merged  into  The  Chase  Manhattan  Bank 
and  changed  its  name  to  JPMorgan 
Chase  Bank. 

J.P.  Morgan  Chase  &  Co.  is  internally 
organized  for  management  reporting 
purposes  into  five  major  business 
groups:  (i)  Investment  banking,  (ii) 
Treasury  and  securities  services,  (iii)  J.P. 
Morgan  Partners  (a  private  equity 
investment  firm),  (iv)  retail  and  middle- 
market  banking  and  (v)  investment 


management  and  private  banking.  Only 
the  fifth  business  group  is  relevant  to 
the  applicant's  exemption  reauest. 

2.  n*MCB  serves  as  trustee  (the 
Trustee)  to  the  Commingled  Pension 
Trust  Fund  (Strategic  Property)  of 
JPMorgan  Chase  Bank  (the  Fund).'  The 
Fund  has  net  assets  of  approximately 
$4.5  billion  invested  in  74  developed 
real  estate  properties,  primarily  office 
buildings,  industrial  parks,  multi-family 
properties  and  retail  properties.  The 
applicant  represents  that  approximately 
126  employee  benefit  plans  have 
invested  in  the  Fund,  both  employee 
benefit  plans  subject  to  Title  I  of  ERISA 
and  section  4975  of  the  Code  (Plans) 
and  those  not  so  subject,  such  as 
governmental  plans  within  the  meaning 
of  section  3(32)  of  ERISA.  The  average 
investment  per  Plan  is  approximately 
$35.3  million.  Currently,  no  Plan  has  an 
interest  exceeding  10%  of  the  Fund.  The 
applicant  represents  that  one  pension 
plan  invested  in  the  Fund  is  sponsored 
by  JPMCB  and  its  investment  represents 
2.2%  of  the  Fund's  interests  as  of 
December  31,2002. 

The  applicant  represents  that  prior  to 
December  31,  2000,  in  order  to  avoid 
triggering  prohibited  transactions  under 
section  406  of  the  Act  or  section  4975 
of  the  Code,  the  trustee,  as  the  ERISA 
fiduciary  of  the  Fund,  relied  on 
Prohibited  Transaction  Exemption  (PTE) 
84-14  (49  FR  9494,  March  13,  1984)  or 
Prohibited  Transaction  Exemption  (PTE) 
91-38  (56  FR  31966,  July  12, 1991),  as 
the  circumstances  dictated,  in  order  to 
conduct  the  real  estate  activities  of  the 
Fund.  The  applicant  represents  that  the 
Fund  is  a  bank  collective  investment 
fund  within  the  meaning  of  PTE  91-38, 
and  an  investment  fund  within  the 
meaning  of  PTE  84-14.  The  applicant 
further  represents  that  the  Trustee, 
JPMCB,  is  a  "bank"  maintaining  the 
Fund  within  the  meaning  of  PTE  91-38 
and  meets  the  definition  of  a  qualified 
professional  asset  manager  (QPAM) 
under  PTE  84-14. 

As  a  result  of  the  Merger,  the 
applicant  represents  that  the  Trustee's 
ability  to  rely  on  PTE  84-14  and  PTE 
91-38  was  affected  with  respect  to  two 
transactions  discussed  herein  (the  Lease 
Transaction  and  the  Letters  of  Credit),  as 
entities  which  may  be  parties  in  interest 
with  respect  to  Plans  became  affiliates 
of  the  Trustee.  Therefore,  the  applicant 
represents  that  conditions  in  both 
exemptions  requiring  that  the  party  in 
interest  involved  in  the  transaction  not 
be  related  to  the  qualified  professional 
asset  manager  (QPAM)  of  the 
investment  fund  in  the  case  of  PTE  84- 


<  Prior  to  December  31.  2000.  MCT  served  as 
trustee  of  the  Fund. 


14,  or  the  trustee  of  the  bank  collective 
investment  fund  in  the  case  of  PTE  91- 
38,  could  no  longer  be  met. 

With  respect  to  the  JPMCB  plan 
invested  in  the  Fund,  the  applicant 
represents  that  JPMCB  has  been,  and  is, 
operating  the  Fund  in  accordance  with 
the  conditions  of  PTE  91-38  except  for 
the  conditions  it  is  unable  to  meet  due 
to  the  Merger. 

The  Lease  Transaction 

3.  The  applicant  represents  that  the 
Fund  owns  a  rehabilitated  office 
building  located  at  73  Tremont  Street  in 
Boston,  Massachusetts  (the  Property). 
The  Property  represents  1.92%  of  the 
net  asset  value  of  the  Fund.  Chase 
Global  Funds  Service  Company  (CGF)  is 
currently  the  largest  tenant,  occupying 
136,010  square  feet  or  44.75%  of  the 
Property,  pursuant  to  a  lease  (the  Lease) 
executed  on  December  31, 1992,  with  a 
predecessor  of  CGF.  The  current  Lease 
term  commenced  on  March  1, 1994. 
CGF  pays  rent  of  $24.50  per  square  foot 
on  131,469  square  feet  and  $20.50  per 
square  foot  on  the  remaining  4,541 
square  feet.  CGF  reimburses  the  Fund     • 
for  a  prorated  share  of  common  area 
maintenance,  real  estate  taxes  and 
property  insurance  over  a  1994  "base 
year,"  including  its  share  of  any 
increases  for  those  costs  over  the  base 
year.  CGF  is  separately  metered  for 
electricity  which  is  not  included  in  the 
rent.  If  CGF  sublets  the  space,  any 
profits  earned  are  split  50/50  with  the 
Fund. 

The  Lease  currently  expires  on 
February  28,  2004,  and  CGF  gave  notice 
on  or  before  December  31,  2002  of  its 
intent  to  renew  the  Lease  for  a  period 
of  five  years  which  would  begin  on 
March  1,  2004,  and  end  on  February  28, 
2009,  at  a  rent  of  "95%  of  fair  market 
rent."  The  applicant  represents  that 
while  the  Lease  renewal  rate  is 
expressed  in  terms  of  "95%  of  fair 
market  rent,"  this  rate  constitutes  fair 
market  rental  value  for  space  leased 
pursuant  to  a  renewal  option  when  the 
terms  of  the  original  Lease  were 
negotiated  as  a  package.  The  5% 
discount  is  intended  to  reflect  the  cost 
savings  to  the  Fund  for  not  having  to 
grant  the  normal  concessions  to  the 
tenant  that  are  typically  given  for  initial 
free  rent,  so-called  "workout 
allowances,"  and  the  costs  saved  by  the 
Fund  for  not  having  to  advertise  for  a 
new  tenant  and  pay  real  estate  brokers. 
The  Lease  also  provides  that  if  any  other 
space  in  the  building  occupied  by 
another  tenant  becomes  available,  the 
Fimd  has  the  obligation  to  offer  such 
space  to  CGF  at  the  then  fair  market  rent 
but  otherwise  pursuant  to  the  terms  of 
the  Lease.  CGF  has  five  days  from 
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receiving  notice  of  the  space  becoming 
available  to  notify  the  Fund  whether  it 
will  take  such  space  and  then  proceed 
to  negotiate  the  rental  rate.  The 
applicant  represents  that  both  the 
renewal  option  and  the  right  of  first 
refusal  option  features  in  the  Lease  are 
advantageous  to  the  Fund  because  they 
provide  a  potential  captive  market  for 
space  in  the  building  as  it  becomes 
available  without  the  Fund  having  to 
advertise  for  another  tenant,  negotiate  a 
new  lease,  incur  legal  fees  and  closing 
costs  or  risk  periods  of  vacancy. 

4.  In  connection  with  CGF's  election 
to  renew  its  option  to  extend  the  term 
of  the  Lease  beyond  February  28,  2004, 
it  may  elect  to  negotiate  for  an 
amendment  of  the  Lease  to  permit:  (a) 
A  shorter  renewal  term  than  the  current 
five-year  term,  (b)  additional  renewal 
option  period(s),  (c)  the  lease  of  less 
square  footage  then  the  current  square 
footage  covered  under  the  Lease  and/or 
(d)  the  lease  of  more  such  square 
footage.  The  rent  paid  by  CGF  for  any 
time  periods  after  February  28,  2009, 
tinder  any  newly  granted  renewal 
option,  would  be  at  100%  of  fair  rental 
value,  as  opposed  to  the  95%  of  fair 
rental  value  that  applies  for  periods 
through  February  28,  2009.  Similarly, 
any  square  footage  leased  in  excess  of 
the  current  square  footage  would  also  be 
leased  at  100%  of  fair  rental  value.  (As 

a  practical  matter,  any  such  space 
necessarily  would  become  available 
from  space  given  up  from  other  tenants, 
so  would  be  subject  to  the  terms  of 
CGF's  right  of  first  refusal  which 
provides  for  rent  at  100%  of  fair  rental 
value.) 

CGF  may,  in  the  course  of  electing  to 
review  its  option  to  extend  the  term  of 
the  Lease  beyond  February  28,  2004, 
elect  to  negotiate  with  the  independent 
fiduciary  for  other  amendments  to  the 
Lease.  Examples  of  the  anticipated  type 
of  amendments  to  the  Lease  include 
using  a  "base  year"  under  the  Lease 
(upon  which  certain  periodic  increases 
such  as  taxes  are  calculated)  updated  to 
2004  and  allowing  CGF  to  install 
shatter-proof  glass  in  the  space  it  leases. 

5.  The  predecessor  of  CGF,  Mutual 
Fimd  Service  Company  (MSFC),- 
originally  negotiated  the  Lease.  The 
primary  business  of  MSEC  was  to  act  as 
a  third-party  service  provider  to  401  (k) 
plans,  providing  customer  service 
personnel  to  answer  questions  to  plan 
participants  about  their  investment 
funds  in  401  (k)  plans  sponsored  by  thetr 
employers.  MSFC  also  generated 
computerized  monthly  and  quarterly 
statements  as  well  as  mailings  to  their 
customers.  MSFC  moved  in  September 
of  1993  and  occupied  the  space  rent  free 
for  six  months,  paying  rent  beginning  on 


March  1, 1994.  In  1997,  C!GF  purchased 
the  assets  of  MSFC,  and  the  Fimd 
consented  to  assumption  of  the  Lease  by 
CGF.  After  the  purchase,  CGF  retained 
the  personnel  and  business  activities  of 
MSFC.  Thus,  the  applicant  represents 
that  the  original  Lease  was  negotiated  by 
a  party  unrelated  to  both  the  Trustee 
and  CGF. 

6.  The  applicant  represents  that  Aon 
Fiduciary  Counselors,  Inc.  (AFC)  is  an 
independent  fiduciary  which  has  been 
retained  by  the  Trustee  on  behalf  of  the 
Fimd  and  the  Plans.  AFC  is  an 
investment  adviser  registered  with  the 
Securities  and  Exchange  Commission 
imder  the  Investment  Advisers  Act  of 
1940.  AFC  has  acknowledged  its  duties, 
responsibilities  and  obligations  to  the 
Fimd  and  the  Plans'  participants  and 
beneficiaries  as  a  fiduciary  under  the 
Act.  AFC  acts  primarily  as  independent 
fiduciary  for  large  pension  plans.  Nell 
Hennessy,  President  of  AFC,  will  lead 
the  project.  Ms.  Hennessy  has  been 
involved  in  a  variety  of  transactions 
involving  pension  plan  investment  in 
real  estate,  including  acquisition  of 
individual  properties,  creation  of  real 
estate  holding  companies,  and  obtaining 
prohibited  transaction  exemptions  for 
real  estate  syndications  designed  for  . 
pension  plan  investors.  Ms.  Hennessy 
represents  that  AFC  is  independent  of 
J.P.  Morgan  Chase  &  Co.  and  its  affiliates 
and  the  sponsors  of  the  Plans.  Ms. 
Hennessy  further  represents  that  AFC 
has  never  previously  performed  any 
services  for  J.P.  Morgan  Chase  &  Co.  or 
its  affiliates,  and,  as  of  the  date  of  the 
applicant's  submission,  AFC's  affiliates 
derived  less  than  1%  of  their  annual 
gross  income  fit)m  J.P.  Morgan  Chase  & 
Co.  and  its  affiliates.  Ms.  Hennessy 
represents  that  no  more  than  5  percent 
of  AFC's  annual  gross  revenue  in  its 
prior  tax  year  will  be  paid  by  JPMCB 
and  its  affiliates  in  AFC's  current  tax 
year.  The  applicant  represents  that  AFC 
will  remain  on  retainer  for  the  entire 
term  of  the  Lease;  additionally,  in  the 
event  that  AFC  terminates  its  services  as 
independent  fiduciary,  the  applicant 
will  notify  the  Department,  and  any 
successor  will  be  as  independent,  of 
equal  experience,  and  have 
responsibilities  similar  to  those  of  AFC 
and  will  assume  its  responsibilities 
prior  to  AFC's  departure. 

The  applicant  represents  that  AFC,  as 
the  independent  fiduciary,  will: 

(a)  Confirm  that  when  the  Lease  was 
originally  entered  into,  and  as  modified 
to  date,  all  the  terms  and  conditions  of 
the  Lease,  including  those  relating  to  the 
renewal  option  and  any  rights  of  first 
refusal,  were  commercially  reasonable 
and  at  least  as  favorable  to  the  Plans  as 
those  terms  and  conditions  which  could 


have  been  obtained  at  arm's  length  with 
an  unrelated  third  party; 

(b)  Determine,  based  upon  a  written 
appraisal  report  by  an  independent 
qualified  appraiser,  that  the  leasing 
renewal  rate  the  Fund  will  charge  CGF 
if  CGF  elects  to  renew  its  option(s) 
under  the  Lease,  effective  in  2004  and 
thereafter,  and  the  leasing  rate  with 
respect  to  any  space  taken  by  CGF  in  the 
Property,  pursuant  to  any  rights  of  first 
refusal  that  CGF  has  under  ^e  Lease, 
accurately  reflect  at  least  fair  market 
rental  value; 

(c)  Negotiate  and  approve,  subject  to 
the  appropriate  ERISA  fiduciary 
standards,  such  amendments  to  the 
Lease  upon  renewal(s)  as  it  deems 
appropriate,  including,  for  example:  (i) 
A  shorter  renewal  term  than  the  currrait 
five  year  term;  (ii)  additional  renewal 
period(s)  (provided  that  the  rent  paid  in 
any  time  periods  after  February  28, 
2009,  under  any  newly  granted  renewal 
option(s)  would  be  at  100%  of  fair  rental 
value,  as  opposed  to  the  95%  of  fair 
rental  value  that  applies  for  periods 
through  February  28,  2009);  (iii)  the 
lease  of  less  square  footage  than  the 
current  square  footage  covered  under 
the  Lease;  (iv)  the  lease  of  more  square 
footage  than  the  current  square  footage 
covered  under  the  Lease  (provided  that 
the  rent  paid  for  any  square  footage  in 
excess  of  the  current  square  footage 
would  also  be  leased  at  100%  of  fair 
rental  value,  and  not  95%  of  fair  rental 
value);  (v)  using  a  "base  year"  under  the 
Lease  (upon  wfadch  certain  periodic 
increases  such  as  taxes  are  calculated) 
updated  to  the  year  2004,  and  (vi) 
allowing  CGF  to  install  shatter-proof 
glass  in  the  space  it  leases;  provided 
that  all  such  amendments  are  not  more 
favorable  to  the  lessee  than  the  terms 
generally  available  in  arm's  length 
teansactions  between  unrelated  parties, 
as  determined  by  AFC  as  independent 
fiduciary;  and 

(d)  Represent  the  Fund  and  the  Plans' 
participants  as  independent  fiduciary  in 
any  circumstances  in  addition  to  those 
described  immediately  above  while  the 
Lease  (including  any  periods  of 
renewal)  is  in  effect  which  would 
present  a  conffict  of  interest  for  the 
Trustee,  including  but  not  limited  to: 
default  by  CGF  or  disagreement  on  an 
economic  computation  under  the  Lease. 

The  Letters  of  Credit 

7.  The  applicant  represents  that  prior 
to  the  Merger,  Tlie  Chase  Manhattan 
Bank  issued  a  series  of  letters  of  credit 
(the  Letters  of  Credit)  to  guarantee  rent 
payment  obligations  of  unrelated  third- 
party  tenants  of  buildings  owned  by  the 
Fund.  The  tenants  were  not  affiliates  of 
J.P.  Morgan  &  Co.,  Incorporated  or  The 
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Chase  Manhattan  Corporation  prior  to 
the  Merger  and  are  not  affiliates  of  J.P. 
Morgan  Chase  &  Co.,  post-Merger. 

The  appHcant  represents  that  a  letter 
of  credit  is  an  instrument  issued  by  a 
bank  or  other  lending  institution,  whose 
function  is  similar  to  that  of  a  guaranty 
and  is  used  in  commercial  leasing 
transactions  as  a  substitute  for  a  security 
deposit.  The  applicant  represents  that 
the  lending  institution,  upon  issuing  a 
letter  of  credit,  promises  that  if  actions 
of  the  tenant  trigger  certain  default 
events  set  forth  in  the  lease,  such  as 
bankruptcy  of  the  tenant,  it  will  make 
such  lease  payments  directly  to  the 
Fund  up  to  the  face  amount  of  the  letter 
of  credit.  The  beneficiary  of  the  letter  of 
credit,  the  Fund,  is  issued  a  redeemable 
instrument  that  it  may  take  directly  to 
the  lending  institution  and  demand 
payment  merely  by  stating  that  payment 
is  due  pursuant  to  the  terms  of  the  lease. 
The  bank  is  obligated  to  pay  without 
further  inquiry  and  generally  cannot  be 
sued  by  the  tenant  for  having  paid 
under  the  letter  of  credit,  absent  fraud 
on  its  part.  The  Fund  is  not  required  to 
have  any  further  involvement  with  the 
tenant  in  order  to  receive  payment 
under  the  letter  of  credit  from  the  bank. 
The  letters  of  credit  automatically  renew 
annually  until  their  final  stated 
expiration  date,  and  are  either  cash 
coilateraliaed  by  the  tenants  or,  in  the 
case  of  particularly  creditworthy 
tenants,  the  tenants  enter  into  a 
reimbursement  agreement  with  the 
bank.  The  applicant  represents  that 
"cash  collateralized"  does  not  mean  that 
cash  is  deposited  as  collateral.  Rather, 
the  collateral  is  a  seciu-ity  interest  in 
cash  held  by  the  bank  in  the  name  of  the 
tenant.  The  applicant  represents  that  the 
terms  of  the  Letters  of  Credit  are 
governed  by  the  1993  Uniform  Customs 
and  Practice  for  Documentary  Credits 
(Customs  and  Practice)  that  contain 
standard  provisions  widely  accepted  in 
the  banking  industry  promulgated  by 
the  International  Chamber  of  Commerce 
Commission  on  Banking  Technique  and 
Practice  wbich  most  banking 
institutions  incorporate  by  reference  in 
their  letters  of  credit. 

8.  One  Letter  of  Credit,  P-398582,  was 
issued  by  Chase  Manhattan  Bank  with 
respect  to  property  referred  to  in  the 
application  as  the  Glendale  Plaza 
property.  The  Letter  of  Credit  currently 
has  an  aggregate  amount  of  $500,000 
and  names  Glendale  Plaza  Realty 
Holding  Co.,  (a  wholly-owned 
subsidiary  of  the  Fund)  as  beneficiary. 
The  Glendale  Plaza  property  was 
acquired  by  Glendale  Plaza  Realty 
Holding  Company  from  an  unrelated 
third  party  on  November  30,  2000.  The 
tenant  subsequently  directed  that  the 


Letter  of  Credit  be  transferred  to 
Glendale  Plaza  Realty  Holding  Co.,  as 
beneficiary.  The  letter  automatically 
renews,  without  action  by  JPMCB. 
through  its  final  expiration  date  of 
March  22.  2004. 

9.  A  second  Letter  of  Credit,  P- 
264349,  was  issued  by  Chase  Manhattan 
Bank  with  respect  to  property  referred 
to  by  the  applicant  as  the  303  Wacker 
Drive  property,  located  in  Chicago.  II. 
The  property  was  purchased  from 
Metropolitan  Life  Insurance  Co 
(MetLife)  in  December  1997  by  the 
Fund's  wholly-owned  subsidiary  303 
Wacker  Realty,  LLC.  The  letter  of  credit 
was  purchased  by  the  tenailt  in  favor  of 
the  original  landlord,  MetLife,  in  an 
amount  of  $18,845.  The  Letter  of  Credit 
provided  that  the  face  amount  of  the 
letter  could  be  reduced  over  the  course 
of  the  lease  in  proportion  to  the  tenant's 
remaining  obligations  thereunder  and 
was  accordingly  reduced  to  a  face 
amount  of  $12,563  as  of  October  1 , 
1998.  The  applicant  represents  that  this 
type  of  reduction  for  a  tenant  in  good 
standing  is  traditional  in  the  real  estate 
industry.  The  letter  expired  on 
September  30,  2001,  and  was  not      ' 
reissued  in  the  name  of  303  Wacker 
Realty,  LLC  and  was  not  renewed.  The 
applicant  represents  that  the  tenant  is 
currently  in  bankruptcy  and  had  rent  in 
arrears  discharged  in  the  bankruptcy  in 
the  amount  of  $17,733.87.  On  the 
recommendation  of  the  independent 
fiduciary,  the  property  manager  has 
reimbursed  the  Fund  for  $12,563,  the 
full  face  amount  of  the  Letter  of  Credit. 

The  applicant  represents  that  on  July 
5,  2000,  a  new  Letter  of  Credit  was 
issued  with  respect  to  the  same  tenant 
in  favor  of  303  Wacker  Realty.  LLC,  in 
the  amount  of  $6,990.  This  letter  covers 
additional  space  leased  by  the  tenant 
with  final  annual  automatic  renewal 
dates  until  Jime  30.  2005.  the  final 
expiration  date.  The  applicant  requests 
relief  for  both  Letters  of  Credit 
associated  with  the  property  owned  by 
303  Wacker  Realty,  LLC. 

10.  The  applicant  also  requests 
exemptive  relief  for  any  future  Letters  of 
Credit  issued  by  JPMCB  or  its  affiliates 
to  third-party  tenants  in  Fund-owned 
buildings.  The  applicant  represents  that 
such  futiue  Letters  of  Credit  would  be 
structured  similarly  to  the  current 
outstanding  Letters  of  Credit. 

The  applicant  represents  that  the 
Letters  of  Credit  function  to  ensure 
continuous  and  timely  rental  payments 
in  the  case  of  default  by  one  of  the 
tenants  in  the  buildings  owned  by  the 
Fund  and  their  use  is  customary  in  the 
real  estate  and  banking  industries.  The 
applicant  represents  that  it  is  generally 
difficult  for  tenants  to  obtain  a  Letter  of 


Credit  bom  an  institution  with  which 
they  do  not  otherwise  have  a  business 
baivking  relationship.  Therefore,  if 
JPMCB  or  its  affiliate  is  the  tenant's 
commercial  bank,  it  may  be  the  tenant's 
only  source  to  obtain  a  Letter  of  Credit. 
In  addition,  the  applicant  represents 
that  given  the  increasing  number  of 
bank  mergers,  there  are  fewer  banks 
available  from  which  to  purchase  a 
Letter  of  Credit.  The  applicant 
represents  that  eliminating  JPMCB  or  its 
affiliates  from  the  available  pool  of 
Letters  of  Credit  providers  would  be 
disadvantageous  to  the  Fund  and  the 
Plans.2 

11.  The  applicant  represents  that  AFC 
has  been  retained  as  independent 
fiduciary  to  determine  whether  it  is 
appropriate  to  draw  on  any  currently 
outstanding  or  future  Letter  of  Credit. 
AFC  will  be  given  periodic  (monthly) 
reports  of  rental  payments  by  the  tenant 
so  it  can  confirm  whether  the  Letter  of 
Credit  should  be  called.  In  addition. 
AFC  will  act  in  place  of  the  Trustee  in 
any  situation  which  presents  a  conflict 
of  interest  for  the  Trustee,  including  but 
not  limited  to:  the  need  to  enforce  a 
remedy  against  itself  or  an  affiliate  with 
respect  to  its  obligations  under  a  Letter 
of  Credit. 

Future  Letters  of  Credit  issued  by 
JPMCB'Or  its  affiliates  will  be  permitted 
only  if:  (a)  JPMCB  or  its  affiliate,  as  the 
issuer  of  a  Letter  of  Credit,  has  at  least 
an  "A"  credit  rating  by  at  least  one 
nationally  recognized  statistical  rating 
service  at  the  time  of  the  issuance  of  the 
Letter  of  Credit;  (b)  the  Letter  of  Credit 
has  objective  market  drawing 
conditions;  (c)  JPMCB  does  not  "steer" 
the  Fund's  tenants  to  itself  or  its 
affiliates  in  order  to  obtain  the  Letter  of 
Credit;  (d)  Letters  of  Credit  are  issued 
only  to  tenants  which  are  unrelated  to 
JPMCB;  and  (e)  the  terms  of  any  future 
Letters  of  Credit  are  not  more  fovorable 
to  the  tenants  than  the  terms  generally 
available  in  transactions  with  other 
similarly  situated  uiuelated  third-party 
commercial  clients  of  JPMCB  or  its 
affiliates. 

12.  The  applicant  represents  that  prior 
to  the  Merger,  affiliates  of  The  Chase 
Manhattan  Corporation  leased  space  in 
the  Park  Central  office  complex  owned 
by  the  Fimd  in  Dallas,  Texas.  Since 
December  31,  2000,  the  Fund  has  leased 


^The  applicant  states  that  several  more  Letters  of 
Credit  were  issued  to  joint  ventures  in  which  the 
F))nd  has  an  interest.  The  apphcant  represents  that 
such  ventures  constitute  "real  estate  operating 
companies"  within  the  meaning  of  the  plan  asset 
regulations  set  forth  in  29  CFR  section  2510.3-101. 
The  applicant  notes  the  existence  of  these  other 
Utters  of  Credit  to  show  that  the  ability  of  JPMCB 
and  its  affiliates  to  provide  such  Letters  of  Credit 
are  an  important  source  of  economic  protection  for 
the  Fund. 


office  space  to  J.P.  Morgan  Chase  &  Co. 
affiliates  under  four  separate  leases  in 
the  Park  Central  office  complex.  The 


complex  is  comprised  of  Park  Central 
Buildings  VII,  VHI,  and  IX,  although  all 


of  the  space  leased  to  J.P.  Morgan  Chase 
&  Co.  affiliates  is  located  in  building  VII. 
The  leases  in  question  are  as  follows: 


J.P.  Morgan  Chase  &  Co.  Affiliate 


The  Chase  Manhattan  Bank  (now  JPMCB) 

Chase  Manhattan  Mortgage  Corp  

Chase  Manhattan  Mortgage  Coip  

Chase  Manhattan  Mortgage  Corp  

1  Month  to  month. 


Suite 


102 
1400 
1440 

750 


Size 
(sf) 


6.536 
7.845 
1,798 
2,500 


Rate 
(psf/yr) 


$16.50 
23.50 
23.50 
21.00 


Execution 
date 


1W1/96 
6/1/99 
4/1/99 
7/9/01 


Expiration 


9/30/01 

3/31/04 

3/31/04 

V) 


The  applicant  represents,  that  each 
lease  meets  the  conditions  of  Part  III  of 
PTE  84-14  for  real  estate  leases,  and 
therefore  a  prohibited  transaction 
exemption  is  not  necessary  to  cover  the 
leases.  Specifically,  the  applicant 
represents  that  the  following  conditions 
of  PTE  84-14.  Part  III,  are  met:  First,  the 
unit  of  space  subject  to  the  lease  is 
suitable  (or  adaptable  without  excessive 
cost)  for  use  by  different  tenants. 
Second,  at  the  time  the  transaction  is 
entered  into  (and  at  the  time  of  any 
subsequent  renewal  or  modification  that 
requires  the  consent  of  the  Trustee  as 
QPAM),  the  terms  of  the  transaction 
may  not  be  more  favorable  to  the  lessee 
than  the  terms  generally  available  in 
arm's-length  transactions  between 
tmrelated  parties.  Third,  no  commission 
or  other  fee  is  paid  by  the  Fimd  in 
comiection  with  the  lease  to  the  Trustee, 
or  to  any  person  or  entity  (or  any 
affiliate)  who  made  the  decision  to  have, 
or  had  the  direct  authority  to  direct,  any 
Plan  to  invest  in  the  Fund.  The 
applicant  represents  that  the  fourth 
condition  of  Part  III  also  is  met  which 
requires  that  the  amount  of  space 
covered  by  the  lease  does  not  exceed  the 
greater  of  7,500  square  feet  or  one 
percent  (1%)  of  the  available  space  of 
the  office  building,  integrated  office 
park  or  commercial  center  in  which  the 
Fund  has  the  investment.  In  this  latter 
regard,  the  appUcant  represents  that 
Park  Central  Buildings  VD.  Vm  and  IX 
owned  by  the  Fund  constitute  one 
commercial  center  or  integrated  office 
park  and  that  all  of  the  leases  constitute 
less  than  1%  of  the  square  footage  of  the 
Park  Central  commercial  center  or  office 
park.  3 

13.  In  simimary.  with  respect  to  the 
Lease  transaction,  the  applicant 
represents  that  the  exemption  will 
satisfy  the  statutory  criteria  under 
section  408(a)  of  the  Act  for  the 
following  reasons: 


'  The  applicant  is  not  requesting  exemptive  relief 
in  this  proposed  exemption  for  the  leases  in  the 
Park  Central  office  complex,  nor  is  the  Department 
providing  any  views  in  this  proposed  exemption  as 
to  whether  the  conditions  of  PTS  84-14  would  be 
met  for  such  transactions. 


'^  (a)  The  Fund  was  represented  by  a 
qualified  independent  fiduciary  (i.e.,  the 
"Trustee,  who  was  not  then  affiliated 
with  the  tenant.  CGF)  when  the  original 
Lease  and  all  amendments  thereto  were 
negotiated  and  executed;  and 

(b)  The  Fund  at  all  times  on  or  after 
December  31.  2000,  will  be  represented 
by  a  qualified  independent  fiduciary 
(i.e..  AFC)  to  perform  the  following 
fimctions: 

(i)  Confirm  that  when  the  Lease  was 
originally  entered  into,  and  as  modified 
to  date,  all  the  terms  and  conditions  of 
the  Lease,  including  those  relating  to 
renewal  options  and  rights  of  first 
refusal,  were  conunercially  reasonable 
and  at  least  as  favorable  to  the  Plans  as 
those  terms  and  conditions  which  could 
have  been  obtained  at  arm's  length  Mth 
an  unrelated  third  party; 

(ii)  Determine,  based  upon  a  written 
appraisal  report  by  an  independent 
qualified  appraiser,  that  the  leasing 
renewal  rate  the  Fund  will  charge  CGF 
if  CGF  elects  to  renew  its  option(s) 
under  the  Lease,  effective  in  2004  and 
thereafter,  and  the  leasing  rate  with 
respect  to  any  space  leased  by  CGF  in 
the  Property,  pursuant  to  any  rights  of 
first  refusal  CGF  has  under  the  Lease, 
accurately  reflect  at  least  fair  market 
rental  value; 

(iii)  Negotiate  and  approve,  subject  to 
the  appropriate  ERISA  fiduciary 
standards,  such  amendments  to  the 
Lease  upon  renewal(s)  as  it  deems 
appropriate,  including,  for  example:  (i) 
A  shorter  renewal  term  than  the  current 
five  year  term;  (ii)  additional  renewal 
period(s)  (provided  that  the  rent  paid  in 
any  time  periods  after  February  28. 
2009,  tmder  any  newly  granted  renewal 
option(s)  would  be  at  100%  of  fair  rental 
value,  as  opposed  to  the  95%  of  iair 
rental  value  that  applies  for  periods 
through  February  28.  2009);  (iii)  the 
lease  of  less  square  footage  than  the 
current  square  footage  covered  under 
the  Lease;  (iv)  The  lease  of  more  square 
footage  than  the  current  sqtiare  footage 
covered  under  the  Lease  (provided  that 
the  rent  paid  for  any  square  footage  in 
excess  of  the  current  square  footage 
would  also  be  leased  at  100%  of  foir 


rental  value,  and  not  95%  of  fair  rental 
value);  (v)  using  a  "base  year"  under  the 
Lease  (upon  which  certain  periodic 
increases  such  as  taxes  are  calculated) 
updated  to  the  year  2004,  and  (vi) 
allowing  CGF  to  install  shatter-proof 
glass  in  the  space  it  leases;  provided 
that  all  such  amendments  are  not  more 
favorable  to  the  lessee  than  the  terms 
generally  available  in  arm's  length 
transactions  between  unrelated  parties, 
as  determined  by  the  independent 
fiduciary;  and 

(iv)  Represent  the  Fund  and  the  Plans' 
participants  as  an  independent  fiduciary 
in  any  circumstances  in  addition  to 
those  described  above  while  the  Lease 
(including  any  periods  of  renewal)  is  in 
effect  which  would  present  a  conflict  of 
interest  for  the  Trustee,  including  but 
not  limited  to:  default  by  CGF  or 
disagreement  on  an  economic 
computation  under  the  Lease. 

14.  With  respect  to  the  Letters  of 
Credit,  the  applicant  represents  that  the 
exemption  will  meet  the  statutory 
criteria  under  section  408(a)  of  the  Act 
for  the  following  reasons: 

(a)  The  Fimd  was  represented  by  a 
qualified  independent  fiduciary  (i.e..  the 
"rrustee.  who  was  not  then  affiliated 
with  The  Chase  Manhattan  Bank,  the 
issuer  of  the  Letters  of  Credit)  when  the 
existing  Letters  of  Credit  were  executed; 

(b)  The  Fund  at  all  times  on  or  after 
December  31,  2000,  will  be  represented 
by  a  qualified  indef)endent  fiduciary 
with  respect  to  any  existing  or  future- 
Letters  of  Credit  to  perform  the 
following  functions: 

(i)  Monitor  monthly  reports  of  rental 
payments  of  tenants  utilising  a  Letter  of 
Credit  issued  by  JPMCB  or  any  affiliate 
to  guarantee  their  lease  payments; 

(ii)  Confirm  whether  an  event  has 
occurred  that  calls  for  the  Letter  of  * 
Credit  to  be  drawn  upon;  and 

(iii)  Represent  the  Fund  and  the 
Participants  as  an  independent  fiduciary 
in  any  circumstances  with  respect  to  the 
Letter  of  Credit  which  would  present  a 
conflict  of  interest  for  the  Trustee. 
including  but  not  limited  to:  the  need  to 
enforce  a  remedy  against  itself  or  an 
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afBliate  with  respect  to  its  obligations 
under  a  Letter  of  Credit;  and 

(c)  Future  Letters  of  Credit  may  be 
issued  by  JPMCB  or  an  affiliate  only  if 
the  following  additional  conditions  are 
met: 

(i)  JPMCB  or  its  affiliate,  as  the  issuer 
of  a  Letter  of  Credit,  has  at  least  an  "A" 
credit  rating  by  at  least  one  nationally 
recognized  statistical  rating  service  at 
the  time  of  the  issuance  of  the  Letter  of 
Credit; 

(ii)  The  Letter  of  Credit  has  objective 
market  drawing  conditions; 

(iii)  JPMCB  does  not  "steer"  the 
Fund's  tenants  to  itself  or  its  affiliates  in 
order  to  obtain  the  Letter  of  Credit; 

(iv)  Letters  of  Credit  are  issued  only 
to  tenants  which  are  unrelated  to 
JPMCB;  and 

(v)  The  terms  of  any  future  Letters  of 
Credit  are  not  more  favorable  to  the 
tenants  than  the  terms  generally 
available  in  transactions  with  other 
similarly  situated  uiu-elated  third-party 
conunercial  clients  of  JPMCB  or  its 
affiliates. 

For  Further  Information  Contact: 
Karen  E.  Lloyd  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number). 

Deutsche  Bank  AG  (Deutsche  Bank) 

(Application  Nos.  D-11086;  D-11087;  D- 
11088;  D-11089:  and  0-11090) 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10.  1990). 

Section  I:  Basic  Transaction 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  by  reason  of  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  a  transaction  between  a  party  in 
interest  with  respect  to  a  plan  (as 
defined  in  section  (V(h))  and  such  plan, 
provided  that  the  Deutsche  Bank  In- 
house  Manager  (DBIM)  (as  deBned  in 
section  rV(a))  has  discretionary 
authority  or  control  with  respect  to  the 
plan  assets  involved  in  the  transaction 
and  the  following  conditions  are 
satisfied: 

(a)  The  terms  of  the  transaction  are 
negotiated  on  behalf  of  the  plan  by,  or 
under  the  authority  and  general 
direction  of,  the  DBIM,  and  either  the 
DBIM,  or  (so  long  as  the  DBIM  retains 


full  fiduciary  responsibility  with  respect 
to  the  transaction)  a  property  manager 
acting  in  accordance  with  written 
guidelines  established  and  administered 
by  the  DBIM,  makes  the  decision  on 
behalf  of  the  plan  to  enter  into  the 
transaction.  Notwithstanding  the 
foregoing,  a  transactionHnvolving  an 
amount  of  $5,000,000  or  more,  which 
has  been  negotiated  on  behalf  of  the 
plan  by  the  DBIM  will  not  fail  to  meet 
the  requirements  of  this  section  1(a) 
solely  because  the  plan  sponsor  or  its 
designee  retains  the  right  to  veto  or 
approve  such  transaction; 
(b)  The  transaction  is  not  described 


in- 


(1)  Prohibited  Transaction  Exemption 
81-6/  (relating  to  seciuities  lending 
arrangements), 

(2)  Prohibited  Transaction  Exemption 
83-1  ^  (relating  to  acquisitions  by  plans 
of  interests  in  mortgage  pools),  or 

(3)  Prohibited  l^^nsaction  Exemption 
88-59  ^  (relating  to  certain  mortgage 
financing  arrangements); 

(c)  The  transaction  is  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest; 

(d)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
ther^f  that  requires  the  consent  of  the 
DBIM,  the  terms  of  the  transaction  are 
at  least  as  favorable  to  the  plan  as  the 
terms  generally  available  in  arm's  length 
transactions  between  unrelated  parties; 

(e)  The  party  in  interest  dealing  with 
the  plan:  (1)  Is  a  party  in  interest  with 
respect  to  the  plan  (including  a 
fiduciary)  solely  by  reason  of  providing 
services  to  the  plan,  or  solely  by  reason 
of  a  relationship  to  a  service  provider 
described  in  section  3(14)(F),  (G),  (H),  or 
(I)  of  the  Act;  and  (2)  does  not  have 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction  and 
does  not  render  investment  advice 
(within  the  meaning  of  29  CFR  2510.3-  ' 
21(c))  with  respect  to  those  assets; 

(f)  The  party  in  interest  dealing  with 
the  plan  is  neither  the  DBIM  nor  a 
person  related  to  the  DBIM  (within  the 
meaning  of  section  IV(d)); 

(g)  The  DBIM  adopts  written  policies 
and  procedures  that  are  designed  to 
assure  compliance  with  the  conditions 
of  the  exemption; 

(h)  An  independent  auditor,  who  has 
appropriate  technical  training  or 
experience  and  proficiency  with 
ERISA's  fiduciary  responsibility 
provisions  and  so  represents  in  writing, 


<46  FR  7527;  January  23. 1981. 
5  48  FR  895;  January  7.  1983. 
S53  FR  24811;  June  30.  1988. 


conducts  an  exemption  audit  (as 
defined  in  section  IV(f))  on  an  annual 
basis.  Following  completion  of  the 
exemption  audit,  the  auditor  shall  issue 
a  written  report  to  the  plan  presenting 
its  specific  findings  regarding  the  level 
of  compliance  with  the  policies  and 
procedure  adopted  by  the  DBIM  in 
accordance  with  section  1(g);  and 
(i)  In  addition  to  the  above: 

(1)  The  DBIM  is  a  bank  that  has  the 
power  to  manage,  acquire  or  dispose  of 
assets  of  a  plan,  which  bank  has,  as  of 
the  last  day  of  its  most  recent  fiscal  year, 
equity  capital  in  excess  of  $1,000,000 
and  is  either  supervised  by  a  state  or 
federal  agency,  or  by  the  German 
Federal  Banking  Supervisory  Authority, 
Bundesanstalt  fur 

Finanzdienstleistungsaufsicht  (BAFin) 
in  cooperation  with  the  Deutsche 
Bundesbank  (Bundesbank); 

(2)  Prior  to  entering  into  any 
transaction  described  in  the  exemption, 
the  DBIM  agrees  in  writing: 

(A)  To  submit  to  the  jurisdiction  of 
the  United  States; 

(B)  To  appoint  an  agent  for  service  of 
process  in  the  United  States,  which  may 
be  an  affiliate  (the  Process  Agent); 

(C)  To  consent  to  service  of  process  on 
the  Process  Agent; 

(D)  That  it  may  be  sued  in  the  United 
States  courts  in  connection  with  the 
transactions  described  in  this  proposed 
exemption; 

(E)  To  comply  with,  and  be  subject  to, 
all  relevant  provisions  of  the  Act;  and 

(F)  That  enforcement  of  any  claim 
arising  between  a  plan(s)  and  the  DBIM, 
resulting  from  a  transaction  described  in 
the  proposed  exemption,  will  occur  in 
the  United  States  courts. 

Section  II:  Leasing  of  Office  Space 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1), 
406(b)(2)  and  407(a)  of  the  Act  and  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to: 

(a)  The  leasing  of  office  or  commercial 
space  owned  by  a  plan  managed  by  a 
DBIM  to  an  employer  any  of  whose 
employees  are  covered  by  the  plan  or  an 
affiliate  of  such  an  employer  (as  defined 
in  section  407(d)(7)  of  the  Act),  if— 

(1)  The  plan  acquires  the  office  or 
commercial  space  subject  to  an  existing 
lease  with  an  employer,  or  its  affiliate  as 
a  result  of  foreclosure  on  a  mortgage  or 
deed  of  trust; 

(2)  The  DBIM  makes  the  decision  on 
behalf  of  the  plan  to  foreclose  on  the 
mortgage  or  deed  of  trust  as  part  of  the 
exercise  of  its  discretionary  authority; 

(3)  The  exemption  provided  for 
transactions  engaged  in  with  a  plan 
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pursuant  to  section  11(a)  is  effective  until 
the  later  of  the  expiration  of  the  lease 
term  or  any  renewal  thereof  which  does 
not  require  the  consent  of  the  plan 
lessor; 

(4)  The  amount  of  space  covered  by 
the  lease  does  not  exceed  fifteen  (15) 
percent  of  the  rentable  space  of  the 
office  building  or  the  commercial 
center;  and 

(5)  "The  requirements  of  sections  1(c), 
1(g),  and  1(h)  are  satisfied  with  respect 
to  the  transaction. 

(b)  The  leasing  of  residential  space  by 
a  plan  to  a  party  in  interest  if — 

(1)  The  party  in  interest  leasing  space 
from  the  plan  is  an  employee  of  an 
employer  any  of  whose  Employees  are 
covered  by  the  plan  or  an  employee  of 
an  affiliate  of  such  employer  (as  defined 
in  section  407(d)(7)  of  the  Act); 

(2)  The  employee  who  is  leasing  space 
does  not  have  any  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  assets  involved  in  the 
lease  transaction  and  does  not  render 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
those  assets; 

(3)  The  employee  who  is  leasing  space 
is  not  an  officer,  director,  or  a  ten 
percent  (10%)  or  more  shareholder  of 
the  employer  or  an  affiliate  of  such 
employer; 

(4)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of  the 
DBIM,  the  terms  of  the  transaction  are 
not  less  favorable  to  the  plan  than  the 
terms  afforded  by  the  plan  to  other, 
unrelated  lessees  in  comparable  arm's 
length  transactions; 

(5)  The  amount  of  space  covered  by 
the  lease  does  not  exceed  five  percent 
(5%)  of  the  rentable  space  of  the 
apartment  building  or  multi-unit 
residential  subdivision,  and  the 
aggregate  amount  of  space  leased  to  all 
employees  of  the  employer  or  an 
affiliate  of  such  employer  does  not 
exceed  ten  percent  (10%)  of  such 
rentable  space;  and 

(6)  The  requirements  of  section  1(a), 
1(c),  1(d),  Kg),  and  1(h)  are  satisfied  with 
respect  to  the  transaction. 

Section  ID:  Places  of  Public 
Accommodation 

If  the  exemption  is  granted,  the 
restrictions  of  sections  4D6(a)(l)(A) 
through  (D)  and  406(b)  (1)  and  (2)  of  the 
Act  and  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
furnishing  of  services  and  facilities  (and 
goods  incidental  thereto)  by  a  place  of 
public  accommodation  owned  by  a  plan 


and  managed  by  an  DBIM  to  a  party  in 
interest  with  respect  to  the  plan,  if  the 
services  and  facilities  (and  incidental 
goods)  are  furnished  on  a  comparable 
basis  to  the  general  public. 

Section  IV:  Definitions 

For  the  purposes  of  this  exemption: 

(a)  The  term  "Deutsche  Bank  In-house 
Manager"  or  "DBIM"  means  an 
organization  which  is — 

(1)  Deutsche  Bank,  or  a  direct  or 
indirect  wholly-owned  bank  or  trust 
company  subsidiary  of  Deutsche  Bank, 
supervised  imder  the  laws  of  the  United 
States,  a  State,  or  Germany,  that  (A)  Has 
the  power  to  manage,  acquire,  or 
dispose  of  assets  of  a  plan,  (B)  has,  as 
of  the  last  day  of  its  most  recent  fiscal 
year,  equity  capital  (i.e.,  common  and 
preferred  stock,  surplus,  undivided 
profits,  contingency  reserves,  group 
contingency  reserves,  and  other  capital 
reserves)  in  excess  of  $1,000,000,^  and 
(C)  has  as  of  the  last  day  of  its  most 
recent  fiscal  year  under  its  management 
and  control  total  assets  attributable  to 
plans  maintained  by  affiliates  of  the 
DBIM  (as  defined  in  section  rv(b))  in 
excess  of  $50  million;  provided  that  if 
it  has  no  prior  fiscal  year  as  a  separate 
legal  entity  as  a  result  of  it  constituting 
a  division  or  group  within  the 
employer's  organizational  structure, 
then  this  requirement  will  be  deemed 
met  as  of  the  date  during  its  initial  fiscal 
year  as  a  separate  legal  entity  that 
responsibility  for  the  management  of 
such  assets  in  excess  of  $50  million  was 
transferred  to  it  from  the  employer. 

In  addition,  plans  maintained  by 
affiliates  of  the  DBIM  and/or  the  DBIM, 
must  have,  as  of  the  last  day  of  each 
plan's  reporting  year,  aggregate  assets  of 
at  least  $250  million. 

(b)  For  purposes  of  section  IV(a)  and 
section  IV(h),  an  "affiliate"  of  an  DBIM 
means  a  member  of  either:  (1)  a 
controlled  group  of  corporations  (as 
defined  in  section  414(b))  of  the  Code  of 
which  the  DBIM  is  a  member;  or  (2)  a 
group  of  trades  or  businesses  under 
common  control  (as  defined  in  section 
414(c))of  the  Code  of  which  the  DBIM 

is  a  member;  provided  that  "50  percent" 
shall  be  substituted  for  "80  percent" 
wherever  "80  percent"  appears  in 
section  414(b)  or  414(c)  of  the  Code  or 
the  rules  thereunder. 

(c)  The  term  "party  in  interest"  means 
a  person  described  in  section  3(14)  of 
the  Act  and  includes  a  "disqualified 
person"  as  defined  in  section  4975(e)(2) 
of  the  Code. 


'■  The  condition  in  Part  IV(a)  of  the  proposed 
exemptioin  that  the  INHAM  have  in  excess  of  $1 
million  in  equity  capital  mirrors  the  parallel 
requirement  in  Part  IV(a)  of  QPAM,  PTE  84-14. 


(d)  An  DBIM  is  "related"  to  a  party  in 
interest  for  purposes  of  section  1(f)  of 
this  exemption  if  the  party  in  interest 
(or  a  person  controlling,  or  controlled 
by,  the  party  in  interest)  owns  a  five  . 
percent  (5%)  or  more  interest  in  the     • 
DBIM  or  if  the  DBIM  (or  a  person 
controlling,  or  controlled  by,  the  DBIM) 
owns  a  five  percent  (5%)  or  more 
interest  in  the  party  in  interest.  For 
purposes  of  this  definition: 

(1)  The  term  "interest"  means  with 
respect  to  ownership  of  an  entity — 

(A)  The  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  the 
total  value  of  the  shares  of  all  classes  of 
stock  of  the  entity  if  the  entity  is  a 
corporation. 

(B)  The  capital  interest  or  the  profits 
interest  of  the  entity  if  the  entity  is  a 
partnership,  or 

(C)  The  beneficial  interest  of  the 
entity  if  the  entity  is  a  trust  or 
unincorporated  enterprise; 

(2)  A  person  is  considered  to  ovm  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority — 

(A)  To  exercise  any  voting  rights  or  to 
direct  some  other  person  to  exercise  the 
voting  rights  relating  to  such  interest,  or 

(B)  To  dispose  or  to  direct  the 
disposition  of  such  interest;  and 

(3)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(e)  For  purposes  of  this  exemption, 
the  time  as  of  which  any  transaction 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into.  In  addition, 
in  the  case  of  a  transaction  that  is 
continuing,  the  transaction  shall  be 
deemed  to  occur  until  it  is  terminated. 
If  any  transaction  is  entered  into  on  or 
after  April  8,  2002,  or  any  renewal  that 
requires  the  consent  of  the  DBIM  occurs 
on  or  after  April  8,  2002,  and  the 
requirements  of  this  exemption  are 
satisfied  at  the  time  the  transaction  is 
entered  into  or  renewed,  the 
requirements  will  continue  to  be 
satisfied  thereafter  with  respect  to  the 
transaction.  Nothing  in  this  paragraph 
shall  be  construed  as  exempting  a 
transaction  entered  into  by  a  plan  which 
becomes  a  transaction  described  in 
section  406  of  the  Act  or  section  4975 
of  the  Code  while  the  transaction  is 
continuing,  unless  the  conditions  of  the 
exemption  were  met  either  at  the  time 
the  transaction  was  entered  into  or  at 
the  time  the  transaction  would  have 
become  prohibited  but  for  this 
exemption.  In  determining  compliance 
with  the  conditions  of  the  exemption  at 
the  time  that  the  transaction  was 
entered  into  for  purposes  of  the 
preceding  sentence,  section  1(e)  will  be 


13962 


Federal  Register /Vol.  68,  No.  55 /Friday,  March  21.  2003 /Notices 


Federal  Register / Vol.  68,  No.  55 /Friday,  March  21,  2003 /Notices 


13963 


deemed  satisfied  if  the  transaction  was 
entered  into  between  a  plan  and  a 
person  who  was  not  then  a  party  in 
interest. 

(f)  Exemption  Audit.  An  "exemption 
audit"  of  a  plan  must  consist  of  the 
following: 

(1)  A  review  of  the  written  policies 
and  procedures  adopted  by  the  DBIM 
pursuant  to  Section  1(g)  for  consistency 
with  each  of  the  objective  requirements 
of  this  exemption  (as  described  in 
Section  lV{g)). 

(2)  A  test  of  a  representative  sample 
of  the  plan's  transactions  in  order  to 
make  findings  regarding  whether  the 
DBIM  is  in  compliance  with  (i)  the 
written  policies  and  procedures  adopted 
by  the  DBIM  pursuant  to  section  1(g)  of 
the  exemption  and  (ii)  the  objective 
requirements  of  the  exemption. 

(3)  A  determination  as  to  whether  the 
DBIM  has  satisfied  the  dehnition  of  an 
DBIM  under  the  exemption;  and 

(4)  Issuance  of  a  written  report 
describing  the  steps  performed  by  the 
auditor  during  the  course  of  its  review 
and  the  auditor's  fmdings. 

(g)  For  purposes  of  section  rV(f),  the 
written  policies  and  procedures  must 
describe  the  following  objective 
requirements  of  the  exemption  and  the 
steps  adopted  by  the  DBIM  to  assure 
compliance  with  each  of  these 
requiremehts: 

(1)  The  definition  of  an  DBIM  in 
section  IV(a). 

(2)  The  requirements  of  Part  I  and 
section  1(a)  regarding  the  discretionary 
authority  or  control  of  the  DBIM  with 
respect  to  the  plan  assets  involved  in 
the  transaction,  in  negotiating  the  terms 
of  the  transaction,  and  with  regard  to 
the  decision  on  behalf  of  the  plan  to 
enter  into  the  transaction. 

(3)  That  any  procedure  for  approval  or 
veto  of  the  transaction  meets  the 
requirements  of  section  1(a). 

(4)  For  a  transaction  described  in 
section  I: 

(A)  That  the  transaction  is  not  entered 
into  with  any  person  who  is  excluded 
from  relief  under  sefction  1(e)(1),  section 
1(e)(2),  to  the  extent  such  person  has 
discretionary  authority  or  control  over 
the  plan  assets  involved  in  the 
transaction,  or  section  1(f),  and 

(B)  That  the  transaction  is  not 
described  in  any  of  the  class  exemptions 
listed  in  section  1(b). 

(5)  For  a  transaction  described  in  Part 
II: 

(A)  If  the  transaction  is  described  in 
section  11(a), 

(i)  That  the  transaction  is  with  a  party 
described  in  section  11(a); 

(ii)  That  the  transaction  occurs  under 
the  circumstances  described  in  section 
n(a)(l)  and  (2); 


(iii)  That  the  transaction  does  not 
extend  beyond  the  period  of  time 
described  in  section  11(a)(3);  and 

(iv)  That  the  percentage  test  in  section 
11(a)(4)  has  been  satisfied  or 

(B)  If  the  transaction  is  described  in 
section  11(b), 

(i)  That  the  transaction  is  with  a  party 
described  in  section  11(h)(1); 

(ii)  That  the  transaction  is  not  entered 
into  with  any  person  excluded  bom 
relief  under  section  11(b)(2)  to  the  extent 
such  person  has  discretionary  authority 
or  control  over  the  plan  assets  involved 
in  the  lease  transaction  or  section 
11(b)(3);  and 

(iii)  That  the  percentage  test  in  section 
11(b)(5)  has  been  satisfied. 

(h)  "The  term  "plan"  means  a  plan 
maintained  by  the  DBIM  or  an  affiliate 
of  the  DBIM  which  is  an  employee 
benefit  plan  described  in  EFJSA  section 
3(3)  and/ or  a  plan  described  in  section 
4975(e)(1)  of  the  Code.  Notwithstanding 
the  foregoing,  the  term  "plan"  includes 
a  plan  maintained  by  any  entity  in 
which  the  DBIM,  or  an  aJFfiliate  of  the 
DBIM  (as  defined  in  section  IV(b)  of  the 
proposal),  holds  more  than  a  20  percent 
equity  interest,  provided  that  such 
plan's  assets  are  commingled  for 
investment  purposes  in  an  entity  the 
assets  of  which  are  plan  assets  under  29 
CFR  2510.3-101  and  50  percent  or  more 
of  the  units  of  beneficial  interest  in  such 
entity  are  held  by  plans  maintained  by 
the  DBIM  or  affiliates  of  the  DBIM. 

Effective  Date  of  Exemption:  The 
effective  date  of  this  exemption  is  April 
8,  2002. 

Summary  of  Facts  and  Representations 

1.  The  affected  plans  will  consist  of 
employee  benefit  plans  that  are  covered 
under  the  provisions  of  Title  I  of  the 
Act.  as  amended,  and/or  subject  to 
section  4975  of  the  Code  and  that  are 
sponsored  by  the  applicant  or  its 
affiliates. 

2.  Deutsche  Bank,  a  German  banking 
corporation  and  a  leading  commercial 
bank,  provides  a  wide  range  of  banking, 
fiduciary,  record  keeping,  custodial, 
brokerage  and  investment  services  to 
corporations,  institutions,  governments, 
employee  benefit  plans,  governmental 
retirehient  plans  and  private  investors 
worldwide.  Deutsche  Bank  has  a 
physical  presence  worldwide.  Deutsche 
Bank  is  currently  one  of  the  largest 
financial  institutions  in  the  world  in 
terms  of  assets.  As  of  2001 ,  total  assets 
of  Deutsche  Bank  were  928,994  million 
Euros.  Shareholders  equity  equaled 
43,683  million  Euros.  Deutsche  Bank 
manages  over  $585  billion  in  assets 
either  through  collective  trusts, 
separately  managed  accounts  or  mutual 
funds. 


Under  PTE  84-14,  which  provides 
conditional  relief  for  transactions  with  a 
plan  that  are  managed  by  a  qualified 
professional  asset  manager  (QPAM),  the 
Department  explicitly  provided  for 
banks  to  act  as  QPAMs.*  Deutsche  Bank, 
which  is  in  the  business  of  managing 
assets,  and  supervised  in  that  business 
by  a  variety  of  governmental  regulators, 
including  the  German  banking 
authorities,  the  Federal  Reserve  Board 
and  other  foreign  local  bank  regulators, 
may  manage  the  assets  of  its  own  plans, 
and  those  of  its  affiliates,  and,  therefore, 
seeks  section  406(a)  relief  for  dealing 
with  parties  in  interest  to  its  own  plans, 
other  than  parties  affiliated  with  it. 

3.  Outside  the  United  States,  Deutsche 
Bank,  as  a  whole,  is  not  supervised  by 
a  state  or  by  the  United  States.  However, 
Deutsche  Bank  is  regulated  and 
supervised  globally  by  the 
Bimdesanstalt  fiir 

Finanzdienstleistungsaufsicht — :BAFin 
(BAFin)  in  cooperation  with  the 
Deutsche  Bundesbank,  (Bundesbank).^ 

The  BAFin  is  a  federal  institution 
with  ultimate  responsibility  to  the 
German  Ministry  of  Finance.^"  The 
Deutsche  Bundesbank  is  the  central 
bank  of  the  Federal  Republic  of 
Germany  and  an  integral  part  of  the 
European  Central  Banks.  The  BAFin 
supervises  the  operations  of  banks, 
banking  groups,  financial  holding 
groups  and  foreign  bank  branches  in 
Germany,  and  has  the  authority  to  (a) 
Issue  and  withdraw  banking  licenses, 
(b)  issue  regulations  on  capital  and 
liquidity  requirements  of  banks,  (c) 
request  information  and  conduct 


»  See  Section  V(a)(l)  of  PTE  84-14,  49  FR  at  9506. 

"In  addition.  Deutsche  Bank,  New  York  Branch, 
is  regulated  and  supervised  by  the  New  York  State 
Banking  Department.  Certain  activities  of  Deutsche 
Bank's  New  York  branch  are  also  regulated  and 
supervised  by  the  Federal  Reserve  Bank  of  New 
York.  Bankers  Trust  Company,  an  indirect  wholly 
owned  subsidiary  of  Deutsche  Bank,  is  a  New  York 
State  bank  and  a  member  of  the  Federal  Reserve 
System. 

>°  Following  the  adoption  on  April  22.  2002  of  the 
Law  on  Integrated  Financial  Services  Supervision 
(Gesetz  iiber  die  integrierte  Finanzaufsicht — 
FinDAG).  the  German  Financial  Supervisory 
Authority,  BAFin  was  established  on  1  May  2002. 
The  functions  of  the  former  offices  for  banking 
supervision  (Bundesau£sichtsamt  fiir  das 
Kreditwesen — BAKred).  insurance  supervision 
(Bundesaufsichtsamt  fiir  das  Versicherungswesen — 
BAV)  and  securities  supervision 
(Bundesaufsichtsamt  fiir  den  Wertpapierhandel — 
BAWe)  have  been  combined  in  a  single  state 
regulator  that  supervises  banks,  financial  services 
institutions  and  insurance  undertakings  across  the 
entice  financial  market  and  comprises  all  the  key 
functions  of  consumer  protection  and  solvency 
supervision.  The  BAFin  is  a  federal  institution 
governed  by  public  law  that  belongs  to  the  portfolio 
of  the  Federal  Ministry  of  Finance  and  as  such,  has 
a  legal  personality.  Its  two  offices  are  located  in 
Bonn  and  Frankfurt/Main.  The  BAFin  supervises 
about  2,700  banks,  800  financial  services 
institutions  and  over  700  insurance  undertakings. 


investigations,  (d)  intervene  in  cases  of 
inadequate  capital  or  liquidity 
endangered  deposits,  or  bankruptcy  by 
temporarily  prohibiting  certain  banking 
transactions.  The  BAFin  ensures  that 
Deutsche  Bank  has  procedures  for 
monitoring  and  controlling  its 
worldwide  activities  through  various 
statutory  and  regulatory  standards. 
Among  these,  standards  are 
requirements  for  adequate  internal 
controls,  oversight,  administration,  and 
financial  resources.  The  BAFin  reviews 
compliance  with  these  operational  and 
internal  control  standards  through  an 
annual  audit  performed  by  the  year-end 
auditor  and  through  special  audits 
ordered  by  the  BAFin.  The  supervisory 
authorities  require  information  on  the 
condition  of  Deutsche  Bank  and  its 
branches  through  periodic,  consolidated 

,  financial  reports  and  through  a 
mandatory  annual  report  prepared  by 
the  auditor.  The  supervisory  authorities 
also  require  information  from  Deutsche 
Bank  regarding  capital  adequacy, 
country  risk  exposure,  and  exposures. 

'  German  banking  law  mandates. penalties 
to  ensure  correct  reporting  to  the 
supervisory  authorities,  and  auditors 
face  penalties  for  gross  violations  of 
their  duties. 

Additionally,  the  BAFin,  in 
cooperation  with  the  Bundesbank 
supervises  all  branches  of  Deutsche 
Bank,  wherever  located,  subjecting  them 
to  annoiuiced  and  imannounced  on-site 
audits,  and  all  other  supervisory 
controls  applicable  to  German  hanks.*' 
With  respect  to  branches  located  in  the 
member  states,  such  audits  are  carried 
out  consistent  with  the  applicable 
European  Directives,  and  with  respect  to 
branches  outside  the  EEA,  consistent 
with  applicable  international 
agreements,  memoranda  of 
understanding,  or  other  arrangements 
with  the  relevant  foreign  supervisory 
authorities.*^ 


>  <  Deutsche  Bank's  branches  domiciled  outside 
the  European  Economic  Area  (EEA)  are  also  subject 
to  local  regulation  and  supervision  by  the  host 
country's  supervisory  authority,  e.g.,  the  Ministry  of 
Finance  in  Japan,  the  Swiss  Federal  Banking 
Conunission  in  Switzerland,  the  Australian 
Prudential  Regulation  Authority  in  Australia,  and 
the  Ofiice  of  the  Superintendent  of  Financial 
Institutions  in  Canada.  ForJJeutsche  Bank's 
branches  domiciled  in  EEA  member  states,  the 
BAFin  is  the  lead  supervisory  authority  pursuant  to 
the  rules  on  the  "European  passport",  and  only 
some  aspects  are  subject  to  complementary 
supervision  by  the  host  country's  supervisory 
authority  (e.g.,  the  Seciuities  and  Futures  Authority 
in  the  United  Kingdom  supervises  the  conduct  of 
the  investment  business  of  Deutsche  Bank  in  the 
United  Kingdom). 

"  As  a  result  of  meetings  between  the  U.S.  and 
German  regulators  in  October  1993,  the  U.S. 
Department  of  Treasury  has  accorded  national 
treatment  to  German  bank  branches,  and  the 
Gennan  Ministry  of  Finance  has  granted  relief  to 


Deutsche  Bank's  subsidiaries  that 
pursue  banking  and  other  financial 
activities  (other  than  insurance)  or 
activities  that  are  closely  related  thereto 
are  consolidated  with  Deutsche  Bank 
and  form  a  banking  group  for  purposes 
of  the  capital  ratios  and  die  large 
exposure  limits  that  the  bank  is  required 
to  meet  also  on  a  group-wide  basis.  In 
conformity  with  European  Directives," 
the  BAFIN  supervises  such  banking 
groups  (where  their  parent  institution  is 
domiciled  in  Germany)  on  a  ' 

consolidated  basis. 

While  oversight  is  less  individualized 
for  subsidiaries  than  for  branches,  the 
supervision  extends  to  adequacy  of 
equity  capital  of  banking  and  financial 
holding  groups  and  compliance  with  the 
regulations  regarding  large  loans  granted 
by  such  groups.  Thus,  Deutsche  Bank  is 
subject  to  comprehensive  supervision 
and  regulation  on  a  consolidated  basis 
by  its  home  country  supervisor.'* 

There  are  two  deposit  insurance 
programs  that  cover  Deutsche  Bank  and 
its  foreign  branches.  The  first  is  a 
European  Union  required  mandatory 
deposit  insurance  system  established  in 
1998  that  insures  deposits  denominated 
in  the  currency  of  an  EEA  member  state 
up  to  the  lesser  of  90%  of  the  deposit 
amount  or  20,000  euros.  This  statutory 
deposit  protection  scheme  is 
maintained,  as  far  as  private  commercial 
banks  like  Deutsche  Bank  are 
concerned,  by  a  separate  institution 
(Entschaedigungseinrichtaing  deutscher 
Banken  mbH)  that  is  subject  to 
supervision  by  the  BAFIN.  In  addition, 
since  1976,  the  Association  of  German 
Banks  (Bundesverband  deutscher 
Banken  e.V.)  has  maintained  a  voluntary 
deposit  protection  program  called  the 
Deposit  Protection  Fund 
(Einlagensicherungsfonds)  that 
safeguards  liabilities  in  excess  of  the 
thresholds  guaranteed  by  the  European 
Union  program,  up  to  a  protection 
ceiling  for  each  creditor  of  30%  of  the 
liable  capital  of  the  bank. '  ^ 


branches  of  U.S.  banks  in  Germany,  in  particular 
with  respect  to  "dotation"  or  endowment  capital 
requirements  and  capital  adequacy  standards.  Since 
the  German  Banking  Act  (s.  53c)  allows  such 
exemptions  only  insofar  as  branches  of  German 
companies  are  afforded  equal  exemptions  in  the 
foreign  state,  this  confirms  indirectly  the 
recognition  of  the  German  banking  supervisory 
standards  by  the  U.S.  regulators. 

>3  See.  e.g..  Council  Directive  92/30/EEC  of  6 
April  1992  on  the  supervision  of  credit  institutions 
on  a  consolidated  basis.  Council  Directive  92/121/ 
EEC  of  21  December  1992  on  the  monitoring  and 
control  of  large  exposures  of  credit. 

'♦This  is  also  the  conclusion  reached  by  the 
Board  of  Governors  of  the  Federal  Reserve  System 
in  its  Order  approving  Deutsche  Bank's  application 
to  become  a  bank  holding  company,  effective  May 
20,  1999. 

'5  Liable  Capital  means  the  sum  of  core  capital 
and  supplementary  capital  as  defined  in  section  10, 


The  Deposit  Protection  Fund  was 
created  to  give  assistance,  in  the  interest 
of  depositors,  in  the  event  of  imminent 
or  actual  financial  difficulties  of  banks, 
particularly  when  the  suspension  of 
payments  is  threatened,  and  to  prevent 
the  impairment  of  public  confidence  in 
private  banks.  The  Deposit  Protection 
Fund  is  funded  by  regular  contributions 
paid  by  every  German  bank  that  has 
elected  to  participate  in  the  Deposit 
Protection  Fund.  Participating  banks 
may  be  required  to  make  special 
contributions  to  the  extent  requested  by 
the  Deposit  Protection  Fund  to  enable  it 
to  fulfill  its  purpose. 

The  Deposit  Protection  Fund  relies  on 
the  Auditing  Association  of  German 
Banks  (Pruefungsverband  deutscher 
Banken  e.V.  or  Auditing  Association)  to 
audit  banks  and  make  recommendations 
to  the  banks.  Following  those 
recommendations  is  a  requirement  for 
all  banks  covered  by  the  Deposit 
Protection  Fund.  Banks  are  no  longer 
pjennitted  to  be  part  of  the  Deposit 
Protection  Fund  if,  inter  alia,  they  give 
incomplete  or  incorrect  information  to 
the  Federal  Association  of  German 
Banks  in  connection  with  the  Fund;  if 
they  are  in  default  with  the  payment  of 
contributions  for  more  than  two  months 
after  a  written  reminder,  if  they  do  not 
support  the  Auditing  Association  in  its 
auditing  activity  or  do  not  promptly 
fulfill  any  condition  set  by  the  Auditing 
Association:  if  they  fail  to  make  correct 
disclosure  to  depositors;  or  if  they  make 
incorrect  statements  or  incorrecdy 
advertise  the  deposit  insurance 
program.  Thus,  the  German  deposit 
protection  system  protects  deposits 
throughout  the  world  wherever  a  branch 
of  a  participating  German  bank  is 
located. 

4.  The  proposed  exemption  is  similar 
to  PTE  96-23.16  Generally,  PTE  96-23 
conditionally  permits:  (1)  Plans  whose 
assets  are  managed  by  an  in-house  asset 
manager  (INHAM)  to  enter  into 
transactions  with  parties  in  interest 
where  the  INHAM  directs  the 
transaction;  (2)  the  leasing  of  office  or 
commercial  space  owned  by  a  plan 
managed  by  an  INHAM  to  an  employer 
whose  employees  are  covered  under  the 
plan  (or  the  employer's  affiliate),  where 
the  plan  acquires  the  office  or 
commercial  space  subject  to  all  existing 


subsection  (2)  of  the  German  Banking  Act. 
However,  for  measurement  of  the  protection  ceiling, 
the  supplementary  capital,  as  defined  in  section  10. 
subsection  (2b)  of  the  German  Banking  Act,  shall 
only  be  taken  into  account  up  to  an  amount  of  25% 
of  the  core  capital,  as.defined  in  section  10. 
subsection  (2a)  of  the  German  Banking  Act. 
Financial  data  on  the  date  of  the  last  published 
annual  financial  statements  of  the  bank  shall  be 
determinative. 

"*61  FR  15.975  (Apr.  10.  1996). 
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lease  with  an  employer,  or  its  affiliate, 
as  a  result  of  foreclosure  on  a  mortgage 
or  deed  of  trust  directed  by  the  INHAM; 
(3)  the  leasing  of  residential  space  by  a 
plan  to  a  party  in  interest  who  is  an 
employee  of  a  covered  employer  or 
affiliate  thereof,  but  not  an  officer, 
director,  or  a  10%  or  more  shareholder 
of  the  employer  or  affiliate  or  a  fiduciary 
with  respect  to  the  leased  assets;  and  (4) 
the  furnishing  of  services  and  facilities 
(and  goods  incidental  thereto)  by  a  place 
of  public  accommodation  owned  by  a 
plan  and  managed  by  an  INHAM  to  a 
party  in  interest  with  respect  to  the 
plan,  if  the  services  and  facilities  (and 
incidental  goods)  are  furnished  on  a 
comparable  basis  to  the  general  public. 
One  of  the  requirements  of  PTE  96- 
23  is  that  the  INHAM  meet  the 
definition  of  INHAM  under  section 
IV(a).  In  pertinent  part.  Part  IV(a)(2)  of 
PTE  96-23  requires  an  "INHAM"  to  be: 

An  investment  adviser  registered  under  the 
Investment  Advisers  Act  .of  1940  that,  as  of 
the  last  day  of  its  most  recent  flscal  year,  has 
under  its  management  and  control  total 
assets  attributable  to  plans  maintained  by 
affiliates  of  the  INHAM  (as  defined  in  section 
IV(b))  in  excess  of  $50  million:  provided  that 
if  it  has  no  prior  fiscal  year  as  a  separate  legal 
entity  as  a  result  of  it  constituting  a  division 
or  group  within  the  employer's 
organizational  structure,  then  this 
requirement  will  be  deemed  met  as  of  the 
date  during  its  initial  fiscal  year  as  a  separate 
legal  entity  that  responsibility  for  the 
management  of  such  assets  in  excess  of  S50 
million  was  transferred  to  it  from  the 
employer.  •' 

The  registered  investment  adviser 
requirement  "assurefsj  that  the  INHAM 
is  in  the  business  of  investment 
management  and,  thus,  in  a  position  to 
develop  experience  and  sophistication 
in  dealing  with  investment  issues."'* 
The  requirement  also  assures  that  the 
INHAM  is  subject  to  government 
supervision.  Registration  of  the  INHAM 
as  an  investment  adviser  assures  that 
the  INHAM  is  subject  to  regulation 
under  the  Investment  Advisers  Act  of 
1940  and  oversight  by  the  Securities  and 
Exchange  Commission.  In  granting  the 
final  PTE  96-23.  the  Department  noted 
that  "oversight  by  the  Securities  and 
Exchange  Commission  as  a  result  of 
registration  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  provides  an  important  safeguard 
imder  the  exemption."'^  Additionally, 
the  Department  explained  that  the  $50 
million  in  plan  assets  requirement 
provides  further  protection  by  ensuring 
that  the  INHAM  is  well  qualified: 


•   *  *  INHAMs  of  large  plans  are  more  likely 
to  have  an  appropriate  level  of  expertise  in 
financial  and  business  matters.  In  this  regard, 
the  Department  believes  that  the  requirement 
that  the  INHAM  have  a  significant  dollar 
amount  of  assets  under  its  management  and 
control  attributable  to  plans  maintained  by 
affiliates  which  are  separately  accountable 
for  the  operation  of  their  respective  plans 
provides  an  additional  safeguard  under  the 
exemption.  2° 

Like  registered  investment  advisers, 
banks  may  also  be  experienced 
investment  managers. 

Domestic  banks,  such  as  Bankers 
Trust  Company,  like  registered 
investment  advisers,  are  also  subject  to 
government  regulation.  Bankers  Trust 
Company  is  a  bank  supervised  by  New 
York  State  and  the  Federal  Reserve 
Bank. 

In  developing  the  QPAM  class 
exemption,  the  Department  noted  that 
each  of  the  categories  of  asset  manager 
(e.g..  banks]  is  subject  to  regulation  by 
Federal  or  State  agencies. ^^ 

For  these  reasons,  it  is  represented 
that  the  proposed  exemption  is  similar 
to  PTE  96-23.  The  proposed  exemption 
treats  Bankers  Trust,  Dieutsche  Bank,  or 
any  affiliated  bank  regulated  under  the 
laws  of  the  United  States,  or  Germany 
as  an  INHAM  under  Part  IV.  To  this 
end,  the  following  subparagraph  will 
replace  subparagraphs  (1)  and  (2)  of 
section  IV(a)  of  PTE  96-23: 

(1)  Deutsche  Bank,  or  a  direct  or  indirect 
wholly-owned  bank  or  trust  company 
subsidiary  of  Deutsche  Bank,  supervised 
under  the  laws  of  the  United  States,  a  State, 
or  Germany,  (A)  has  the  power  to  manage, 
acquire,  or  dispose  of  assets  of  a  plan  and  (B) 
has,  as  of  the  last  day  of  its  most  recent  fiscal 
year,  equity  capital  [i.e.,  common  and 
preferred  stock,  surplus,  undivided  profits, 
contingency  reserves,  group  contingency 
reserves,  and  other  capital  reserves)  in  excess 
of  $1,000,000. 

5.  The  applicant  represents  that  the 
proposed  exemption  would  be 
protective  of  participants  and 
beneficiaries  because  it  essentially 
contains  the  same  protective  conditions 
found  in  PTE  96-23.  Additionally,  the 
proposed  exemption  would  be 
protective  because  regulation  under  the 
laws  of  Germany  is  comparable  to 
regulation  under  the  laws  of  the  United 
States  or  a  State.  ' 

6.  In  simunary,  it  is  reprefsented  that 
the  subject  transactions  will  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because 
the  proposed  exemption:  (a)  Will  benefit 
in-house  plans  by  ensuring  that  plans 
have  greater  flexibility  in  choosing 


"61  FRat  15982. 
>"60FRat  15SS9. 
'•61  FRat  15980. 


>061  FR  at  15980. 

2<  Preamble  to  Proposed  PTE  84-14,  47  FR  56945, 
56947  (Dec.  21,  1982). 


among  expert,  experienced  investment 
managers;  (b)  will  not  be  detrimental  to 
plans  because  banks  have  proven 
expertise  and  experience  in  managing 
plan  assets  and  the  banking  laws  and 
regulations  of  Germany  provide 
protection  and  oversight  that  is 
comparable  to  those  of  the  United  States 
or  a  State:  (c)  would  allow  plans  to  take 
greater  advantage  of  the  investment 
management  expertise  and  experience 
of  the  world's  largest  bank  in  terms  of 
assets  and  one  of  the  world's  largest 
asset  managers;  and  (d)  would  allow  a 
plan's  DBIM  to  consider  existing  service 
providers  when  seeking  goods,  services, 
and  facilities,  thus  increasing  the  plan's 
choices  (which  may  afford  greater 
quality  at  lower  costs)  and  eliminating 
the  compliance  costs  of  ensuring  that  a 
coimter-party  is  not  a  party  in  interest 
(i.e.,  as  a  service  provider  or  as  related 
to  a  service  provider). 

Notice  to  Interested  Persons:  The 
applicant  represents  that  because  those 
potentially  interested  participants  and 
beneficiaries  cannot  all  be  identified, 
the  only  practical  means  of  notifying 
such  participants  and  beneficiaries  of 
this  proposed  exemption  is  by 
publication  in  the  Federal  Register. 
Therefore,  comments  and  requests  for  a 
hearing  must  be  received  by  the 
Department  not  later  than  45  days  from 
the  date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Re^»ter. 

For  Further  Information  Contact:  Mr. 
Khalif  I.  Ford  of  the  IDepartment, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-fi«e  number.) 

Law  Offices  of  Richard  D.  Gormaii 
Pension  &  Profit  Sharing  Plan  (the  Plan) 
Located  in  Monterey,  Califoniia 

[Application  No.  D-11104i 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of-section 
4975  of  the  Code,  by  reason  of  section  . 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  of 
unimproved  real  property  (the  Property) 
by  the  Plan  to  Mr.  Riekard  Gorman  (Mr. 
Gorman),  a  trustee  of  the  Plan,  and  a 
party  in  interest  with  respect  to  the 
Plan,  provided  tha^  the  following 
conditions  are  satisfied: 
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(a)  The  sale  is  a  one-time  cash 
transaction; 

(b)  The  Plan  receives  the  greater  of 
either:  (i)  $290,000;  or  (11)  the  frtir 
market  value  for  the  Property 
established  at  the  time  of  the  sale  by  an 
independent,  qualified  appraiser;  and 

(c)  The  Plan  pays  no  commissions  or 
other  expenses  associated  with  the  sale. 

(B)  Summary  of  Facts  and 
Representations 

1.  The  Plan  is  a  discretionary  profit 
sharing  plan..  The  Plan's  current  trustee 
is  Mr.  Gorman.  The  Plan  sponsor  is  a 
single  practitioner  law  firm,  with  one 
secretary  as  an  employee.  The  Plan  has 
2  participants.  As  of  July  8,  2002,  the 
Plan  had  approximately  $408,567.64  in 
total  assets. 

2.  On  August  20, 1996,  the  Plan 
purchased  the  Property  from  Bruce 
Mimro  and  Shirley  G.  Mackintosh, 
unrelated  third  parties,  for  $143,000. 
Mr.  Gorman  propose  to  pay  the  fair 
market  value  of  the  Property,  which 
would  be  paid  in  full  in  cash  at  a  closing 
to  be  held  subsequent  to  the  granting  of 
theproposed  exemption. 

Tne  applicant  states  that  the  Property 
has  not  been  an  income-producing  asset 
and  has  been  held  for  possible 
appreciation.  The  Plan  has  paid  for 
taxes,  insurance  and  maintenance  on 
the  Property  since  the  acquisition  (the 
Holding  Costs).  Specifically,  the  Plan 
has  paid  the  following  Holding  Costs 
since  its  acquisition  of  the  Property:  (i) 
Real  estate  taxes,  $9,600;  (ii)  Insurance, 
$1,500;  (iii)  Maintenance  fees,  $3,000. 
The  applicant  states  that  the  Holding 
Costs  for  the  Property  have  been 
approximately  $14,100.  Therefore,  the 
total  cost  for  the  Property  (i.e.,  the 
acquisition  price  of  $143,000,  plus  the 
Holding  Costs  of  approximately 
$14,100)  is  approximately  $157,100  as 
of  July  2002. 

3.  'The  Property  is  an  unimproved  909 
square  foot  parcel  of  land  located  at  19 
Yankee  Point  Drive,  Carmel,  California. 
The  Property  was  appraised  on  April  15, 
2002.  The  appraisal  was  prepared  by 
Raymond  A.  Elarmo  (Mr.  Elarmo),  who 
is  an  independent,  licenced  real  estate 
appraiser  in  the  state  of  California. 

Mr.  Elarmo  represents  that  although 
the  Property  is  adjacent  to  the  home  of 
Mr.  Gorman,  the  Property  may  or  may 
not  increase  the  value  of  Mr.  Gorman's 
home  due.to  concerns  regarding  water 
availability  for  the  Property. 

Mr.  Elarmo  states  that  consideration 
was  given  in  the  appraisal  to  three 
approaches  to  value,  i.e.,  the  cost 
approach,  sales  comparison  approach, 
and  income  approach.  Mr.  Elarmo  relied 
on  the  sales  comparison  approach  to 
determine  the  fair  market  value  of  the 


Property.  Mr.  Elarmo  has  determined 
that  the  fair  market  value  of  the  Property 
is  $290,000. 

4.  The  applicant  now  proposes  that 
the  sale  of  the  Property  woiild  provide 
liquidity  to  the  Plan.  Plan  assets  would 
then  not  be  locked  into  a  piece  of  land 
that  has  little  foreseeable  use.  The  Plan 
v^ll  pay  no  commissions  or  other 
expenses  associated  with  the  sale.  The 
applicant  will  pay  the  Plan  in  cash,  the . 
greater  of  either:(a)  $290,000;  or  (b)  the 
fair  market  value  of  the  Property,  as 
established  by  a  qualified,  independent 
appraiser  at  the  time  of  the  transaction. 

5.  In  summary,  the  applicant 
represents  that  the  transaction  will 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  because:  (a)  The  proposed 
sale  will  be  a  one-time  cash  toansaction; 
(b)  the  Plan  will  receive  the  greater  of 
either:  (i)  $290,000;  or  (ii)  the  current 
fair  market  value  for  the  Properfy,  as 
established  at  the  time  of  the  sale  by  an 
independent,  qualified  appraiser;  (c)  the 
Plan  will  pay  no  fees,  commissions  or 
other  expenses  associated  with  the  sale; 
and  (d)  (he  sale  will  enable  the  Plan  to 
divest  itself  of  a  non-income  producing 
asset  and  acquire  investments  which 
may  yield  higher  returns. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  manner 
agreed  upon  by  the  applicant  and 
Department  within  15  days  of  the  date 
of  publication  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register. 

For  Further  Information  Contact: 
Khalif  I.  Ford  of  the  Department  at  (202) 
693-8540.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plem  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 


operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2;  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
add/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
•provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fiuthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  feet  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC  this  18th  day  of 
March,  2003. 
Ivan  Stirasfeld, 

Director  of  Exemption  Determinations, 
Employee  Benefits  Security  Administration, 
Department  of  Labor. 

[FR  Doc.  OJ-6851  Filed  3-20-03:  8:45  am) 
BiLUNG  cooe  45ia-a»-p 


DEPARTMENT  OF  LABOR 

Emptoyment  Standards  Administration 
Wage  and  Hour  DMskin 

Minimum  WagM  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  frtjm  its  study 
of  local  wage  conditions  and  data  made 
available  fi^m  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
herein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
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of  Labor  pursuant  to  the  previsions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  in 
minimum  wages  payable  on  Federal  and* 
federally  assisted  construction  projects 
to  laborers  tod  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedure  to  be  practical 
and  contrary  to  the  public  interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
on  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Part  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 


Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Rhode  Island         ,  < 

RI020002  (Mar.  1,2002) 

Volume  II 

Pennsylvania 

PA020001  (Mar.  1,  2002) 

PA020002  (Mar.  1.  2002) 

PA020O04  (Mar.  1,  2002) 

PA020011  (Mar.  1.2002) 

PA020013  (Mar.  1,  2002) 

PA020016  (Mar.  1.  2002) 

PA020O27  (Mar.  1.  2002) 

PA020038  (Mar.  1,  2002) 

PA020O41  (Mar.  1,  2002) 

PA020O42  (Mar.  1.2002) 
West  Virginia 

WV020001  (Mar.  1,  2002) 

WV020002  (Mar.  1.  2002) 

WV020003  (Mar.  1.  2002) 

WV020006  (Mar.  1,  2002) 

WV020009  (Mar.  1,  2002) 

WV020010  (Mar.  1 ,  2002) 

Volume  III 

Tennessee  ^ 

TN020003  (Mar.  1,  2002) 
TN020042  (Mar.  1,  2002) 
TN020O43  (Mar.  1,  2002) 
TN020044  (Mar.  1,  2002) 

Volume  rV 

Illinois 

IL020001  (Mar.  1,2002) 

IL020012  (Mar.  1.2002) 

IL020013  (Mar.  1.2002) 

IL020019  (Mar.  1,2002) 
Michigan 

MI020004  (Mar.  1,  2002) 
Wisconsin 

WI020001  (Mar.  1,  2002) 

WI020002  (Mar.  1.  2002) 

WI020003  (Mar.  1.  2002) 

WI020004  (Mar.  1.  2002) 

WI020005  (Mar.  1.  2002) 

WI020006  (Mar.  1.  2002) 

WI020007  (Mar.  1,  2002) 

WI020008  (Mar.  1 ,  2002) 

WI020009  (Mar.  1.  2002) 

WI020010  (Mar.  1,  2002) 

WI020013  (Mar.  1.  2002) 

WI020016  (Mar.  1.  2002) 

WI020017  (Mar.  1.  2002) 

WI020021  (Mar.  1.  2002) 

WI020024  (Mar.  1.  2002) 

WI020027  (Mar.  1.  2002) 

WI020030  (Mar.  1,2002) 

WI020032  (Mar.  1,  2002) 


W1020033  (Mar.  1, 

2002) 

WI020036  (Mar.  1, 

2002) 

WI020046  (Mar.  1, 

2002) 

WI020047  (Mar.  1, 

2002) 

WI020048  (Mar.  1, 

2002) 

WI020049  (Mar.  1. 

2002) 

W1020050  (Mar.  1, 

2002) 

Volume  V 

Kansas 

KS020008  (Mar.  1, 

2002) 

Nebraska 

■* 

NE020001  (Mar.  1, 

,  2002) 

NE020003  (Mar.  1, 

,  2002) 

NE020007  (Mar.  1, 

,  2002) 

NE020010  (Mar.  1, 

,  2002) 

NE020011  (Mar.  1, 

,  2002) 

NE020019  (Mar.  1, 

,  2002) 

NE020021  (Mar.  1, 

,  2002) 

NE020041  (Mar.  1, 

,  2002) 

Volume  VI 

None 

Volume  VII 

California 

CA020013  (Mar.  1 

.  2002) 

CA020028  (Mar.  1 

,  2002) 

Hawaii 

HI020001  (Mar.  1, 

2002) 

General  Wage  Determination 

PiU>lication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State{s)  of  interest,  since  subscriptions 
may  be  ordered  for  any.  or  all  of  the  six 
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separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  disltributed  to  subscribers. 

Signed  at  Washington,  DC  this  13th  day  of 
March  2003. 
Carl  I.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

(PR  Doc.  03-6610  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  4510-27-iM 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (Oa-032)] 

NASA  Advisory  Council,  Task  Force  on 
International  Space  Station 
Operational  Readiness;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  announces  an 
open  meeting  of  the  NASA  Advisory 
Council  (NAG),  Task  Force  on 
International  Space  Station  Operational 
Readiness  (lOR). 

DATES:  Wednesday,  April  16,  2003, 12 
Noon-1  p.m.  Eastern  Standard  Time. 
ADDRESSES:  NASA  Headquarters,  300  E 
Street.  SW.,  Room  7U22,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lee  Pagel,  Code  IH,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4621. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  Five 
seats  will  be  reserved  for  members  of 
the  press.  The  agenda  for  the  meeting  is 
as  follows: 

— To  assess  the  operational  readiness 
of  the  International  Space  Station  to 
support  the  new  crew  and  the  American 
and  Russian  flight  team's  preparedness 
to  accomplish  the  Expedition  Seven 
mission. 

Attendees  will  be  requested  to  sign  a 
register  and  to  comply  with  NASA 
security  requirements,  including  the 
presentation  of  a  valid  picture  ID,  before 
receiving  an  access  badge.  Foreign 
nationals  attending  this  meeting  will  be 
required  to  provide  the  following 
information:  full  name;  gender,  date/ 
place  of  birth;  citizenship;  visa/ 
greencard  information  (niunber,  type, 


expiration  date);  passport  information 
(number,  country,  expiration  date); 
employer/affiliation  information  (name 
of  institution,  address,  coimtry.  phone); 
title/position  of  attendee.  To  expedite 
admittance,  attendees  can  provide 
identifying  information  in  advance  by 
contacting  K.  Lee  Pagel  via  e-mail  at 
lee.pagel@nasa.gov  or  by  telephone  at 
(202)  358-4621.  Attendees  will  be 
escorted  at  all  times. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc.  03-6745  Filed  3-20-03;  8:45  am] 

BttXING  CODE  7510-01-P 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Telecommunications 
Advisory  Committee 

agency:  National  Communications 
System  (NCS). 

action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  President's 
National  Security  Telecommunications 
Advisory  Committee  will  be  held  via 
conference  call  on  Wednesday,  April  2, 
2003,  from  1  p.m.  to  3  p.m.  The 
conference  call  will  be  closed  to  the 
public  to  allow  for  oral  discussion  of 
information  vc^imtarily  submitted  to  the 
Federal  government  in  expectation  of 
protection  from  disclosure  as  provided 
in  the  provisions  of  the  Critical 
Infrastructure  Information  Act  of  2002. 
This  is  necessary  to  protect  information 
regarding  vulnerabilities  residting  from 
changing  technologies  and  dependence 
upon  privately  operated  infrastructures,. 

FOR  FURTHER  MFORMATION  CONTACT: 

Telephone  Ms.  Marilyn  Witcher,  (703) 
607-6214,  or  write  the  Manager, 
National  Conmiunications  System,  701 
South  Court  House  Road;  Arlington, 
Virginia  22204-2198. 

Peter  Fonasli, 

Federal  Register  Liaison  Officer,  National 
Communications  System. 
(FR  Doc.  03-6772  Filed  3-?0-03;  8:45  amT 
BHXMO  COOC  M01-«»-ll 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Telecommunications 
Advisory  Committee 

AGENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  President's 
National  Security  Telecommunications 
Advisory  Committee  will  be  on 
Thvu^day,  May  1,  2003,  from  10  a.m.  to 
3  p.m.  The  meeting  will  be  closed  to  the 
public  to  allow  for  oral  discussion  of 
information  voluntarily  submitted  to  the 
Federal  government  in  expectation  of 
protection  from  disclosure  as  provided 
in  the  provisions  of  the  Critical 
Infrstructure  Information  Act  of  2002. 
This  is  necessary  to  protect  information 
regarding  vidnerabilities  resulting  from 
changing  technologies  and  dependence 
upon  privately  oeprated  infrastructures. 
FOR  FURTHER  INFORMATION  CONTACT: 
Telephone  Ms.  Marilyn  Witcher,  (703) 
607-6214,  or  write  the  Manager. 
National  Communications  System,  701 
South  Court  House  Road,  Arlington, 
Virginia  22204-2198. 

Peter  Fonash, 

Federal  Register  Liaison  Officer,  National 

Communications  System. 

[FR  Doc.  03-6773  Filed  3-20-03;  8:45  am] 

BMJJNG  CODE  S001-0«-M 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Schneider,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
60fr-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
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and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date.  April  3,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
floom.- 415. 

Program:  This  meeting  will  review 
applications  for  Special  Projects/ 
Humanities  Projects  in  Libraries  and 
Archives,  submitted  to  the  Division  of 
Public  Programs  at  the  February  3,  2003 
deadline. 

2.  Date;  April  4,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  426. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  February  3.  2003 
deadline. 

3.  Date:  April  8,  2003. 
Time:  8:30  a.m.  to  5:30  p.m. 
floom;  415. 

Progmm:  This  meeting  will  review 
applications  for  Special  Initiative  for 
Local  History,  submitted  to  the  Office  of 
Challenge  Grants  at  the  February  3,  2003 
deadline. 

4.  Date.  April  10,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Special  Projects/ 
Humanities  Projects  in  Libraries  and 
Archives,  submitted  to  the  Division  of 
Public  Programs  at  the  February  3,  2003 
deadline. 

5.  Date.April21,2003. 

Tjine;  9  a.m.  to  5  p.m.  | 

floom;  315. 

Program:  This  meeting  will  review 
applications  for  Summer  Seminars  and 
Institutes  for  College  and  University 
Teachers,  submitted  to  the  Division  of 
Education  Programs  at  the  March  1 , 
2003  deadline. 

6.  Date.  April  22,  2003. 
Time:  9  a.m.  to  5  p.m. 


floom:  315. 

Program:  This  meeting  will  review 
applications  for  Summer  Seminars  and 
Institutes  for  School  Teachers, 
submitted  to  the  Division  of  Education 
Programs  at  the  March  1,  2003  deadline. 

7.  Date;  April  23,  2003. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Summer  Seminars  and 
Institutes  for  School  Teachers, 
submitted  to  the  Division  of  Education 
Programs  at  the  March  1,  2003  deadline. 

8.  Date:  April  28,  2003. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Summer  Seminars  and 
Institutes  for  School  Teachers, 
submitted  to  the  Division  of  Education 
Programs  at  the  March  1,  2003  deadline. 

9.  Date:  April  29,  2003. 
Time:  9  a.m.  to  5  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  for  Summer  Seminars  and 
Institutes  for  College  and  University 
Teachers,  submitted  to  the  Division  of 
Education  Programs  at  the  March  1, 
2003  deadline. 

10.  Date;  April  30,  2003. 
Time:  9  a.m.  to  5  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
applications  for  Summer  Seminars  and 
Institutes  for  School  Teachers, 
submitted  to  the  Division  of  Education 
Programs  at  the  March  1,  2003  deadline. 

Daniel  Schneider, 

Advisory  Committee,  Management  Officer. 
[FR  Doc.  0.3-6742  Filed  3-20-03;  8:45  am) 
BHXING  COOE  7536-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  (as  shown  in  Attachment  1), 
License  Nos.  (as  shown  in  Attachment  1), 
EA-03-009] 

in  the  Matter  of  All  Pressurized  Water 
Reactor  Licensees;  Errata  to  Order 
Modifying  Licenses  (Effective 
Immediately) 

*  On  February  11,  2003,  the  Nuclear 
Regulatory  Commission  (NRC)  issued 
"Order  Modifying  Licenses  (Effective 
Immediately)"  (Order),  EA-03-009,  to 
all  Licensees  for  pressurized  water 
reactors.  The  Order  imposes  interim 
inspection  requirements  for  reactor 
pressure  vessel  (RPV)  heads  and 
associated  penetration  nozzles. 

The  Order  includes  a  provision  for 
Licensees  to  request  relaxations  and  if 
appropriate  for  the  NRC  to  rescind  or 


relax  requirements  imposed  by  the 
Order.  In  anticipation  of  numerous 
requests  for  relaxation  of  the  Order  for 
inspections  of  specific  penetration 
nozzles,  the  Order  specified  that  the 
NRC  staff  would  evaluate  requests  for 
relaxation  of  inspection  requirements 
for  specific  penetration  nozzles  using  its 
procedure  for  proposed  alternatives  to 
Section  XI  of  the  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  pursuant  to  10 
CFR  50.55a,  "Codes  and  standards."  To 
ensure  that  this  provision  may  be  used 
as  intended  and  as  it  has  been  explained 
to  Licensees  and  other  stakeholders 
following  the  issuance  of  the  Order,  it 
is  necessary  to  amend  a  procedural 
aspect  of  the  Order  with  respect  to  the 
authority  to  act  op  requests  for 
relaxation  regarding  specific  nozzle 
penetrations.  This  Errata  does  not  in  any 
way  alter  any  substantive  provision  of 
the  Order  or  requirements  imposed 
thereby  on  any  Licensee. 

Accordingly,  pursuant  to  sections 
103,  104b,  161b.  161i,  161o,  182  and 
186,  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  50,  It  is  hereby  Ordered,  Effective 
Immediately,  that  my  authority  to  relax 
or  rescind  any  of  the  conditions  of 
section  IV  of  the  Order  in  regard  to 
requests  for  relaxation  associated  with 
specific  penetration  nozzles  has  been 
delegated  to  Project  Directors  or  higher 
management  positions  within  the 
Division  of  Licensing  Project 
Management  within  the  Office  of 
Nuclear  Reactor  Regulation. 

Since  this  Errata  makes  no  substantive 
change  to  the  Order,  Licensees  are  not 
required  to  submit  an  answer  pursuant 
to  10  CFR  2.202.  In  accordance  with  10 
CFR  2.202,  any  other  persons  adversely 
affected  by  this  Errata  may  submit  an 
answer  to  this  Errata,  and  Licensees  and 
any  other  person  adversely  affected  by 
this  Errata  may  request  a  hearing  on  this 
Errata,  within  twenty  (20)  days  of  the 
date  of  this  Errata.  Where  good  cause  is 
shown,  consideration  will  be  given  to 
extending  the  time  to  request  a  hearing. 
A  request  for  extension  of  time  in  which 
to  submit  an  answer  or  request  a  hearing 
must  be  made  in  writing  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  The  answer  may  consent  to 
this  Errata.  Unless  the  answer  consents 
to  this  Errata,  the  answer  shall,  in 
writing  and  under  oath  or  affirmation, 
specifically  set  forth  the  matters  of  fact 
and  law  on  which  the  Licensee  or  other 
person  adversely  affected  relies  and  the 
reasons  as  to  why  the  Errata  should  not 


^ 


have  been  issued.  Any  answer  or 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  Office  of  the  Secretary 
of  the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  shall 
also  be  sent  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address;  to 
the  Regional  Administrator  for  NRC 
Region  I,  II,  III,  or  IV,  as  appropriate  for 
the  specific  plant;  and  to  the  Licensee 
if  the  answer  or  hearing  request  is  by  a 
person  other  than  the  Licensee.  Because 
of  possible  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
(301)  415-1101  or  by  e-mail  to 


hearingdocket@nrc.gov  and  also  to  the 
Assistant  General  Coimsel  for  Materials 
Litigation  and  Enforcement  either  by 
means  of  facsimile  transmission  to  (301) 
415-3725  or  by  e-mail  to 
OGCMailCentei@nrc.gov.  If  a  person 
other  than  the  Licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Errata  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d).i 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Errata 
should  be  sustained. 

Pursuant  to  W  CFR  2.202(c)(2)(i),  the 
Licensee  may,  in  addition  to  demanding 
a  hearing  at  the  time  the  answer  is  filed  ^ 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 


the  Errata  on  the  ground  that  the  Errata, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfoimded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  vmtten  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  II  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Errata 
without  further  order  or  proceedings.  If 
an  extension  of  titne  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  11  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  heis  not  been  received. 
An  Answer  or  a  Request  for  Hearing 
shall  not  Stay  the  Immediate 
Effectiveness  of  this  Errata . 

For  the  Nuclear  Regulatory  Ck>minission. 

Dated  this  14th  day  of  March  2003. 
R.  William  Borchardt, 
Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 


Facilities 


Beaver  Valley  Power  Station,  Units  1  and  2.  Docket  Nos.  50-334  and 
50-412,  License  Nos.  DPR-66  and  NPF-73. 

Calvert  Cliffs  Nuclear  Power  Plant,  Units  1  and  2,  Docket  Nos.  50-317 
and  50-318,  License  Nos.  DPR-53  and  DPR-69 

R.  E.  GInna  Nuclear  Power  Plant,  Docket  No.  50-244,  License  No. 
DPR-18. 

Indian  Point  Nuclear  Generating  Station,  Units  2  and  3,  Docket  Nos. 
50-247  and  50-286,  License  Nos.  DPR-26  and  DPR-64. 

Millstone  Power  Station,  Units  2  and  3,  Docket  Nos.  50-336  and  50- 
423,  Lteense  Nos.  DPR-65  and  NPF-49. 

Salem  Nuclear  Generating  Statkw,  Units  1  and  2,  Docket  Nos.  50-272 

and  50-31 1 ,  License  Nos.  DPR-70  and  DPR-75. 
Seabrook  Station,  Unit  1,  Docket  No.  50-443,  License  No.  NPF-86  

Three  Mile  Island  Nuclear  Statron,  Untt  1,  Docket  No.  50-289,  Lteense 

No.  DPR-50. 
Catawtw  Nuclear  Station.  Units  1  and  2,  Docket  Nos.  50-413  and  50- 

414,  Lk:ense  Nos.  NPF-35  and  NPF-52. 

Crystal  River  Nuclear  Power  Plant,  Docket  No.  50-302.  Ucense  No. 
DPR-72. 

Joseph  M.  Farley  Nuclear  Plant,  Units  1  and  2,  Docket  Nos.  50-348 
and  50-364,  License  Nos.  NPF-2  and  NPF-8. 

Shearon  Harris  Nuclear  Power  Plant.  Unit  1.  Docket  No.  50-400,  Li- 
cense No.  NPF-63. 

William  B.  McGuire  Nuclear  Station.  Units  1  and  2,  Docket  Nos.  50- 
369  and  50-370,  Lk:ense  Nos.  NPF-9  and  NPF-17. 

North  Anna  Power  Station.  Units  1  and  2.  Docket  Nos.  50-338  and 
50-339,  Lrcense  Nos.  NPF-4  and  NPF-7. 

Suny  Power  Station,  Units  1  and  2.  Docket  Nos.  50-280  and  50-281, 
Lk»nse  Nos.  DPR-32  and  DPR-37 


Addressee 


FirstEnergy  Nudear  Operating 
Statk>n,    Post    OffKe    Box    4. 


Mr.  Mark  B.  Bezilla,  Vhx  Presklent. 
Company.  Beaver  Valley  Power 
Shippingport.  PA  15077. 

Mr.  P.  E.  Katz.  Vtee  Presklent.  Calvert  Cliffs  Nuclear  Power  Plant.  Inc.. 
Calvert  Cliffs  Nuclear  Power  Plant.  1650  Calvert  Cliffs  Parkway, 
Lusby,  MD  20657-4702. 

Dr.  Rot>ert  C.  Mecredy,  Vice  President.  Nuclear  Operatkms,  Rochester 
Gas  and  Electric  Corporatwn.  89  East  Avenue.  Rochester.  NY 
14649. 

Mr.  MKhael  R.  Kansler,  Senior  Vk»  Presklent  and  Chief  Operating  Of- 
ficer, Entergy  Nuclear  Operations,  Inc..  440  Hamilton  Avenue,  White 
Plains.  NY  10601. 

Mr.  J.  A.  Price,  Site  Vice  President— Millstone,  Dominion  Nudear  Con- 
necticut. Inc..  c/o  Mr.  DavkJ  W.  Dodson,  Rope  Feny  Road,  Water- 
ford.  CT  06385. 

Mr.  Harold  W.  Keiser.  Chief  Nudear  Offk»r  &  President,  PSEG  Nu- 
dear LLC— X04,  Post  Office  Box  236,  Hancocks  Bridge,  NJ  08038. 

Mr.  Mark  E.  Warner,  Site  Vice  President,  c/o  James  M.  Pesct»el. 
Seabrook  Station,  PO  Box  300,  Seabrook,  NH  03874. 

Mr.  John  L.  Skoids.  Chairman  and  Chief  Executive  Otfk»r,  AmerGen 
Energy  Company,  LLC.  4300  Winfield  Road,  WarrenviHe,  IL  60555. 

Mr.  G.  R.  Peterson,  Site  Vtee  President,  Catawt»  Nudear  Statk>n, 
Duke  Energy  Corporatkw,  4800  Concord  Road,  York,  South  Carolina 
29745-9635. 

Mr.  Dale  E.  Young,  Vrce  Presklent,  Crystal  River  Nuclear  Plant 
(NA1B),  ATTN:  Supervisor,  Licensing  &  Regulatory  Programs,  15760 
W.  Power  Line  Street,  Crystal  River,  Florida  34428-6708. 

Mr.  J.  B.  Beasley.  Vk»  Presklent— Fariey  Project,  Southern  Nuclear 
Operating  Company.  Inc..  Post  Offk»  Box  1295.  Binningham,  Ala- 
bama 35201-1295. 

Mr.  James  Scarola,  Vice  President,  Shearon  Hanis  Nuclear  Power 
Plant,  Carolina  Power  &  Light  Company,  Post  Offk;e  Box  165,  Mall 
Code:  Zone  1,  New  Hill,  North  Carolina  27562-0165 

Mr.  Dhiaa  Jamil,  Vtee  President,  McGuire  Site.  Duke  Energy  Corpora- 
tion. 12700  Hagers  Ferry  Road,  Huntersville,  NC  28078-8985. 

Mr.  David  A.  Christian,  Senior  Vice  Presklent— Nuclear,  Virginia  Elec- 
tric and  Power  Company.  5000  Dominion  Blvd.,  Glen  Allen,  Virginia 
23060. 


'  The  version  of  Title  10  of  the  Code  of  Federal 
Regulations,  published  January  1.  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 


2.714  (d)  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 


complete,  corrected  text  of  10  CFR  2.714  (d).  please 
see  67  FR  20884,  April  29.  2002. 
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Facilities 


Oconee  Nuctear  Station,  Units  1,  2  and  3,  Docket  Nos  50-269.  50- 
270  and  50-287,  License  Nos.  DPR-38,  DPR-47  and  DPR-55. 

H.  B.  Robinson  Steam  Electric  Plant.  Unit  2.  Docket  No.  50-261,  Li- 
cense No  DPR-23. 

St.  Lucie  Nuclear  Plant,  Units  1  and  2,  Docket  Nos   50-335  and  50- 

389,  License  Nos  DPR-67  and  NPF-16,. 
Turkey  Point  Nuclear  Generating  Station,  Units  3  and  4,  Docket  Nos. 

50-250  and  50-251 ,  License  Nos,  DPR-31  and  DPR-41 
Sequoyah  Nuclear  Plant,  Units  1  and  2,  Docket  Nos   50-327  and  50- 

328,  License  Nos.  DPR-77  and  DPR-79 
Watts  Bar  Nuclear  Plant,  Unit  1,  Docket  No.  50-390,  License  No. 

NPF-90 
Virgil  C.  Summer  Nuclear  Station,  Unit  1 ,  Docket  No.  50-395,  License 

No.  NPF-12 

Vogtie  Electric  Generating  Plant,  Units  1  and  2,  Docket  Nos.  50-424 
and  50-^25,  Lk»nse  Nos  NPF-68  and  NPF-81. 

Braidwood  Station,  Units  1  and  2,  Docket  Nos.  STN  50-456  and  STN 

50-457,  License  Nos,  NPF-72  and  NPF-77. 
Byron  Station,  Units  1  and  2,  Docket  Nos.  STN  50-454  and  STN  50- 

455,  License  Nos.  NPF-37  and  NPF-66 
Donald  C.  Cook  Nuclear  Plant,  Units  1  and  2,  Docket  Nos.  50-315  and 

50-316,  License  Nos.  DPR-58  and  DPR-74. 

Davis-Besse  Nuclear  Power  Station,  Unit  1,  Docket  No.  50-346,  Li- 
oense  No.  NPF-3. 

Kewaunee  Nuclear  Power  Plant;  Docket  No.  50-305,  License  No. 
DPR-43 

Palisades  Plant,  Docket  No.  50-255,  License  No.  DPR-20  


Point  Beach  Nuclear  Plant,  Units  1  and  2,  Docket  Nos.  50-266  and 
50-301 ,  License  Nos.  DPR-24  and  DPR-27. 

Prairie  Island  Nuclear  Generating  Plant,  Units  1  and  2,  Docket  Nos. 
50-282  and  50-306,  License  Nos.  DPR-42  and  DPR-60. 

Ari<ansas  Nuclear  One,  Units  1  and  2,  Docket  Nos.  50-313  and  50- 

368,  License  Nos.  DPR-51  and  NPF-6. 
Callaway  Plant,  Unit  1,  Docket  No.  50-483,  License  No.  NPF-30 

Comanche  Peak  Steam  Electric  Station.  Units  1  and  2,  Docket  Nos. 
50-445  and  50-446,  License  Nos.  NPF-87  and  NPF-89. 

Diablo  Canyon  Nuclear  Power  Plant,  Units  1  and  2,  Docket  Nos.  50- 
275  and  50-323,  License  Nos.  DPR-80  and  DPR-e2. 

Fort  Calhoun  Station,  Unit  1,  Docket  No.  50-285,  License  No.  DPR-40 


Palo  Verde  Nuclear  Generating  Station,  Units  1 ,  2  and  3,  Docket  Nos. 

STN  50-528,  STN  50-529  and  STN  50-530,  License  Nos.  NPF-41, 

NPF-51  and  NPF-74, 
San  Onofre  Nuclear  Station,  Units  2  and  3,  Docket  Nos,  50-361  and 

50-362,  License  Nos.  NPF-10  and  NPF-15. 

South  Texas  Project  Electric  Generating,  Station,  Units  1  and  2,  Docket 
Nos.  50-498  and  50^99,  License  Nos.  NPF-76  and  NPF-80. 

Waterlord  Steam  Electric  Generating  Station,  Unit  3,  Docket  No.  50- 

382,  License  No.  NPF-38. 
Wolf  Creek  Generating  Station.  Unit  1.  Docket  No.  50-482,  Lk:ense 

No.  NPF-42. 


Addressee 


Mr.  Ronaid  A.  Jones,  Vk^e  PreskJent,  Oconee  Site,  Duke  Energy  Cor- 
poration, 7800  Rochester  Highway.  Seneca,  SC  29672. 

Mr.  J.  W  Moyer,  Vice  President,  Carolina  Power  &  Light  Company,  H. 
B.  Robinson  Steam  Electric  Plant  Unit  No.  2,  3581  West  Entrance 
Road,  Hartsville,  South  Carolina  29550. 

Mr.  J.  A.  Stall,  Senior  Vk:e  President,  Nuclear  and  Chief  Nuclear  Offi- 
cer, Florida  Power  and  Light  Company,  P.O.  Box  14000,  Juno 
Beach,  Florida  33408-0420. 

Mr.  J.  A.  Scalice,  Chief  Nuclear  Officer  and  Executive  Vice  President, 
Tennessee  Valley  Authority,  6A  Lookout  Place,  1101  Maricet  Street, 
Chattanooga,  Tennessee  37402-2801 . 

Mr.  Stephen  A.  Byrne,  Senrar  Vice  President,  Nuctear  Operations, 
South  Carolina  Electric  &  Gas  Company,  Virgil  C.  Summer  Nuclear 
Station,  Post  Office  Box  88,  Jenkinsvilte,  South  Carolina  29065. 

Mr.  J.  T  Gasser,  Vice  President— Vogtie  Project,  Southem  Nuclear 
Operating  Company,  Inc.,  Post  Offk^e  Box  1295,  Birmingham,  Ala- 
bama 35201-1295. 

Mr.  John  L.  Skolds,  President,  Exelon  Nuclear,  Exelon  Generation 
Company,  LLC,  4300  Wtnfield  Road,  Wan-enville,  IL  60555, 


Mr,  Robert  P.  Powers,  Senior  Vk:«  President,  Indiana  Michigan  Power 
Company,  Nuclear  Generatkjn  Group,  500  Circle  Drive,  Buchanan, 
Ml  49107, 

Mr,  Lew  W.  Myers,  Chief  Operating  Officer,  FirstEnergy  Nuclear  Oper- 
ating Company,  Davis-Besse  Nuclear  Power  Station,  5501  North 
State  Route  2,  Oak  Harbor,  OH  43449-9760. 

Mr.  Thomas  Coutu,  Site  Vice  President  and  Interim  Plant  Manager, 
Kewaunee  Nuclear  Power  Plant,  Nuclear  Management  Company, 
LLC,  N490  State  Highway  42,  Kewaunee,  Wl  54216. 

Mr.  Douglas  E.  Cooper,  Site  Vice  President,  Palisades  Nuclear  Plant, 
27780  Blue  Star  Memorial  Highway,  Coven.  Ml  49043. 

Mr.  Fred  J.  Cayia.  Site  Vice  President,  Point  Beach  Nuclear  Plant,  Nu- 
clear Management  Company,  LLC,  6610  Nuclear  Road,  Two  Rivers, 
Wl  54241. 

Mr.  Mano  Nazar,  Site  Vice  President,  Prairie  Island  Nuclear  Generating 
Plant,  Nuclear  Management  Company,  LLC,  1717  Wakonade  Drive 
East,  Welch,  MN  55089. 

Mr.  Craig  G.  Anderson,  Vice  President,  Operations  ANO.  Entergy  Op- 
erations. Inc.,  1448  S.  R.  333,  Russellvllle,  AR  72801. 

Mr.  Garry  L.  Randolph,  Vice  President  and  Chief  Nuclear  Officer, 
Union  Electric  Company,  Post  Office  Box  620,  Fulton,  MO  65251 . 

Mr.  C.  Lance  Terry,  Senior  Vk:e  President  &  Principal  Nuclear  Officer, 
TXU  Energy,  ATTN:  Regulatory  Affairs,  P,  O.  Box  1002,  Glen  Rose, 
TX  76043. 

Mr.  Gregory  M  Rueger,  Senior  Vice  President,  Generation  and  Chief 
Nuclear  Officer,  Pacific  Gas  and  Electric  Company,  Diablo  Canyon 
Nuclear  Power  Plant,  P.  O.  Box  3,  Avila  Beach,  CA  93424. 

Mr.  R.  T.  RIdenoure,  Division  Manager — Nuclear  Operatk>ns,  Omaha 
Public  Power  District,  Fort  Calhoun  Station  FC-2-4  Adm.,  Post  Of- 
fice Box  550,  Fort  Calhoun.  NE  68023-0550. 

Mr.  Gregg  R.  Overtjeck,  Senior  Vice  President,  Nuclear,  Arizona  Public 
Servk»  Company,  P.  O.  Box  52034,  Phoenix,  AZ  85072-2034. 

Mr  Harold  B.  Ray,  Executive  Vice  President,  Southem  Califomia  Edi- 
son Company,  San  Onofre  Nuclear  Generating  Station,  P.O.  Box 
128,  San  Clemente,  CA  92674-0128. 

Mr.  William  T  Cottle,  President  and  Chief  Executive  Officer,  STP  Nu- 
clear Operating  Company,  South  Texas  Project  Electric  Generating 
Station,  P.  O.  Box  289,  Wadsworth,  TX  77483. 

Mr.  Joseph  E.  Venable,  Vk»  President  Operations,  Entergy  Oper- 
ations, Inc.,  17265  River  Road,  Killona,  LA  70066-0751. 

Mr.  Rick  A.  Muench,  President  and  Chief  Executive  Officer,  Wolf  Creek 
Nuclear  Operating  Corporation,  Post  Office  Box  411,  Burtington,  KS 
66839 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  April  10-J2,  2003,  in  Conference 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Wednesday, 
November  20,  2002  (67  FR  70094). 

Thursday,  April  10,  2003 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  a.m.-9:45  a.m.:  Draft  Finial  Risk- 
Informed  Revisions  to  10  CFR  50.44.    ' 
"Standards  for  Combustible  Gas  Control 
System  in  Light-Water-Cooled  Power 
Reactors"  (Open) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  draft  final  risk- 
informed  revisions  to  10  CF^l  50.44. 

10  a.m.-12:30  p.m.:  Draft  Final 
Regulatory  Guide,  DG-1 122, 
"Determining  the  Technical  Adequacy 
ofPRA  Results  for  Risk-Informed 
Activities"  (Open) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  draft  final 
version  of  DG-1 122,  including 
resolution  of  public  comments. 

1 .30  p.m.-3:15  p.m.:  Control  Room 
Habitability  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  four  draft  regulatory 
guides  concerning  control  room 
habitability,  dose  assessment, 
meteorological  effects,  and  in-leakage 
testing  as  well  as  a  related  draft  generic 
letter. 

3:30  p.m.-4:45  p.m.:  Preparation  for 
Meeting  with  the  NRC  Commissioners 
(Open) — The  Committee  will  discuss 
the  following  topics  scheduled  for  the 
ACRS  meeting  with  the  NRC 
Conunissioners  between  9-1 1  a.m.  on 
April  11,  2003:  Overview  by  the  ACRS 
Chairman,  Advanced  Reactor  Designs, 
Pressurized  Thermal  Shock  Technical 
Basis  Reevaluation  Project,  and  ACRS 
Report  on  the  NRC  Safety  Research 
Program. 


5  p.m.-7:15  p.m.:  Proposed  ACRS 
Reports  (Open) — ^The  Committee  will 
discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting, 
as  well  as  proposed  ACRS  reports  on 
Advancement  of  PRA  Technology  to 
Improve  Risk-Informed  Decisionmaking, 
and  Insights/Safety  Culture. 

Friday,  April  11,  2003 

8:30  a.m.-8:40  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)^The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

9  a.m.-ll  a.m.:  Meeting  with  the  NRC 
Commissioners  (Open) — The  Committee 
will  meet  with  the  NRC  Commissioners 
in  the  Commissioners'  Conference 
Room,  One  White  Flint  North  to  discuss 
items  of  mutual  interest  noted  above. 

11:15  a.m.-12:15  p.m.:  Significant 
Recent  Operating  Events  (Open) — The 
Subcommittee  Chairman  will  discuss 
significant  recent  operating  events. 

1:15  p.m.-2:15  p.m.:  Refresher 
Training  Course  for  Members  (Open) — 
Representatives  of  the  Offices  of  the 
General  Counsel,  Administration,  and 
Security  will  provide  a  refresher 
training  course  for  the  members 
regarding  the  ethics,  conflict-of-interest, 
travel ,  and  security  requirements. 

2:15  p.m.-2:30  p.m.:  Subcommittee 
Report  on  the  Interim  Review  of  the 
License  Renewal  Application  for  the  St. 
Lucie  Nuclear  Power  Plant  (Open) — 
Report  by  the  Chairman  of  the  ACRS 
Subcommittee  on  Plant  License 
Renewal  regarding  the  Subcommittee's 
review  of  the  St.  Lucie  license  renewal 
application  and  the  staffs  initial  Safety 
Evaluation  Report. 

2:30  p.m.-2:45  p.m.:  Subcommittee 
Report  on  API 000  Thermal-Hydraulic 
Matters  (Open) — Report  by  the 
Chairman  of  the  ACRS  Subcommittee 
on  Thermal-Hydraulic  Phenomena 
regarding  the  Subcommittee's  review  of 
the  thermal-hydraulic  matters 
associated  with  the  API  000  passive 
plant  design. 

3  p.m.-3:45  p.m.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  including  anticipated 
workload  and  member  assignments. 

3:45  p.m.-4  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  the  responses 


from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
•^CRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

4  p.m.-7  p.m.:  Preparation  of  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports. 

Saturday,  April  12,  2003 

8:30  a.m.-l  p.m.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
continue  to  discuss  proposed  ACRS 
reports. 

1 .00  p.m.-l  .30  p.m. :  Miscellaneous 
(Open)— The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2002  (67  FR  63460).  In 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting.  Persons  desiring  to  make  oral 
statements  should  notify  the  Associate 
Director  for  Technical  Support  named 
below  five  days  before  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made  to  allow 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
the  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
Associate  Director  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  Associate  Director  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Fiulher  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  as 
well  as  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
Dr.  Sher  Bahadur,  Associate  Director  for 
Technical  Support  (301-415-0138). 
between  7:30  a.m.  and  4:15  p.m.,  ET. 

ACRS  meeting  agenda,  meeting         "^ 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
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Document  Room  at  pdi® nrc.gov,  or  by 
calling  the  PDR  at  1-800-397-4209.  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's       *- 
document  system  (ADAMS)  which  is 
accessible  from  the  NfRC  Web  site  at 
http://www.nrc.gov/reading-rm/ 
adams.html  or  http://www.nrc.gov/ 
reading-rm/ doc-collections/  (ACRS  & 
ACNW  Mtg  schedules/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown.  ACRS  Audio  Visual  Technician 
(301-415-8066).  between  7:30  a.m.  and 
3:45  p.m..  ET.  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  March  17,  2003. 
Andrew  L.  Bales, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  03-fi806  Filed  3-20-03:  8:45  am] 
BRiJNG  COOe  7SS0-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FED6RAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [To  be  published]. 
STATUS:  Closed  Meeting. 
PLACE:  450  Fifth  Street.  NW.. 
Washington,  DC. 
ANNOUNCEMENT  OF  OPEN  MEETING: 
Additional  Meeting. 

An  additional  Closed  Meeting  was 
held  on  Monday.  March  17.  2003  at  6 
p.m.  Commissioner  Goldschmid.  as 
duty  officer,  determined  that  no  earlier 

notice  thereof  was  possible. 
The  subject  matter  of  the  Closed 

Meeting  was:  Institution  of  an  injunctive 

action. 
At  times,  changes  in  Commission 

priorities  require  alterations  in  the 

scheduling  of  meeting  items.  For  further 

information  and  to  ascertain  what,  if 

any.  matters  have  been  added,  deleted 

or  postponed,  please  contact: 
The  Office  of  the  Secretary  at  (202) 

942-7070. 

Dated:  Marfch  19,  2003. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  03-6975  Filed  3-19-03;  4:02  pm] 

MLUNQ  COW  WIO-OI-P 


SECURITIES  AND  EXCHA^E 
COMMISSION 

[File  No.  500-1] 

Healthsouth  Corporation;  Order  of 
Suspension  of  Trading 

March  19,  2003. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of 
HealthSouth  Corporation 
("HealthSouth")  because  of  questions 
regarding  the  accuracy  of  publicly 
disseminated  information  by 
HealthSouth  and  others  concerning, 
among  other  things:  (1)  The  company's 
earnings  and  assets,  and  (2)  the 
company's  current  financial  condition. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above- 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  E.S.T..  March  19. 
2003  through  11:59  p.m.  E.S.T.,  on. 
March  20.  2003. 
By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  03-6911  Filed  3-19-03;  11:58  am] 

BHXMO  COOC  tOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelesM  No.  34-47508;  File  No.  SR-CBOE- 
2003-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effecthreness 
of  Proposed  Rule  Ctiange  t>y  Chicago 
Board  Options  Exchange,  Incorporated 
To  Establish  a  Four-Month  Pilot 
Program  Implementing  ttte  Market 
Share  Incentive  Plan 

March  14.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  rule  19b-42  thereunder, 
notice  is  hereby  given  that  on  February 
19.  2003.  the  Chicago  Board  Options 
Exchange.  Inc.  ( "CBOE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  establish  a 
four-month  pilot  program  that  makes  a 
change  to  its  Fee  Schedule  in  order  to 
implement  a  Market  Share  Incentive 
Plan.  The  text  of  the  proposed  rule 
change,  showing  the  proposed  fee 
schedule,  is  available  at  the  principal 
offices  of  the  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  CBOE  has 
prepared  siunmaries.  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  proposes  a  four-month 
pilot  program  called  the  Market  Share 
Incentive  Plan  ("MIP").  The  MIP.  which 
commenced  on  March  1,  2003.  and  will 
continue  through  June  30,  2003,  will 
initially  apply  to  the  300  CBOE  equity 
option  classes  with  the  largest  total 
trading  volume  nationwide  (the  "top 
300  classes")  ^  as  well  as  options  on  the 
NASDAQ  100®  Index  Tracking  Stock 
( "QQQ")  (collectively,  the  "pilot  MIP 
classes.  ")  The  MIP  is  designed  to 
provide  an  incentive  to  CBOE 
,  Designated  Primary  Market-Makers 
("DPMs")  and  market-makers  to 
increase  CBOE's  share  of  national 
volume  in  the  pilot  MIP  classes  by 
continually  maintaining  highly 
competitive  quotes  with  deeper,  more 
liquid  markets  and  tighter  spreads. 

The  MIP  will  do  this  by  providing  two 
types  of  fee  refunds  to  DPMs  and 
market-makers  who  achieve  the 
following  specified  market  share 
thresholds  in  the  pilot  MIP  classes. 


'15U.S.C.  78s(b)(l). 
M7CFR240.19b-«. 


'The  top  300  classes  represent  approximately 
85%  of  total  C30E  equity  option  contract  volume. 
The  CBOE  believes  it  would  not  be  practical  to 
include  the  remaining  equity  option  classes  in  the 
MIP  pilot  program,  given  the  swings  in  market 
share  that  can  occur  in  such  lower  volume  classes. 
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a.  Maintaining  CBOE  Market  Share  At  or 
Above  25% 

DPMs  and  market  makers  in  the  pilot 
MIP  classes  who  maintain  a  CBOE 
market  share  of  25%  in  those  classes  in 
a  particular  month  will  receive  a 
transaction  fee  refund  of  $0.01  per 
contract  for  their  transactions  in  those 
classes  diuing  that  month.  The  refund 
per  contract  will  increase  by  $0.01  for 
each  1%  increase  in  CBOE  market  share 
above  25%,  up  to  a  maximum  of  a  $0.16 
per  contract  refund  for  a  40%  CBOE 
market  share,  as  set  forth  in  the 
following  table: 

Table  I.— Per  Contract  Credit  for 
Maintaining  25%  or  Better 
CBOE  Market  Share 


Market  share 
(percent) 

Credit  per 
MM  contract 

25.0 

$0  01 

26.0 

0  02 

27.0 

0  03 

28.0 

004 

29.0 

0  05 

30.0 

0.06 

31.0 

0  07 

32.0 

008 

33.0 

009 

34.0 ; ; 

0.10 

35.0 

0.11 

36.0 

0.12 

37.0 

0.13 

38.0 

014 

39.0 

015 

40.0 

016 

b.  Increasing  CBOE  Market  Share 

Additionally,  where  the  DPM  and 
market  makers  in  a  pilot  MIP  class 
succeed  in  increasing  the  CBOE 
monthly  market  share  in  that  class  by 
1%  over  the  prior  six-month  rolling 
average  CBOE  market  share  for  the  class, 
the  pPM  and  market-makers  will 
receive  a  $0.01  per  contract  refund  in 
their  transaction  fees  in  that  class  for 
that  month.  The  refund  per  contract  will 
increase  by  $0.01  for  each  additional 
1%  increase  in  CBOE  market  share  over 
the  prior  six-month  rolling  average  up  to 
a  maximum  of  a  $0.08  per  contract 
refund  for  an  8%  increase  in  CBOE 
market  share,  as  set  forth  in  the 
following  table: 

Table  II.— Per  Contract  Credit 
for  Increasing  Market  Share 


Market  share  increase 
(percent) 

Credit  per 
MM  contract 

1.0 : 

$0.01 

2.0 

0.02 

3.0 

003 

4.0 ;.... 

0.04 

5.0 

0  05 

6.0 

0.06 

Table  U.— Per  Contract  Credit 
FOR  Increasing  Market  Share— 
Continued 


Market  share  increase 
(percent) 

Credit  per 
MM  contract 

7.0 

0  07 

8.0 

008 

c.  General  Provisions 


As  is  customary  with  the  CBOE's 
billing  practices.  MIP  refunds  will  be 
provided  after  the  close  of  a  given 
month.  At  the  end  of  each  month,  CBOE 
will  calculate  the  market  share  of  each 
option  class  and  then  send  a  credit 
through  to  each  clearing  firm,  which 
will  then  credit  individual  market 
maker  and  DPM  accounts.  All  market 
makers  and  DPMs  will  be  provided  with 
reports  showing  the  total  credit  they 
received  along  with  details  supporting 
CBOE's  calculations.  In  no  case  will  the 
monthly  aggregate  fee  refunds  under  the 
MIP  program  in  any  option  class  exceed 
$0.24  per  contract,  which  is  the  current 
total  of  transaction  and  trade  match  fees 
cxurenUy  paid  by  DPMs  and  market- 
makers. 

The  MIP  will  be  funded  by 
discontinuing  the  existing  Prospective 
Fee  Reduction  Program  •*  ("Program") 
for  all  equity  as  well  as  the  QQQ  option 
classes  during  the  same  time  period  that 
the  MIP  is  in  effect.^  The  current 
Prospective  Fee  Reduction  Program  will 
remain  in  effect  for  all  option  classes 
other  than  the  equity  and  the  QQQ 
option  classes. 

According  to  the  CBOE,  the  objecrtive 
of  the  MIP  program  is  similar  to  those 
of  so-called  "shortfall  fee"  programs'^ 
that  became  effective  upon  filing  and 
were  published  by  the  Commission  for 
several  other  options  exchanges.'' 


*  For  the  current  CBOE  fiscal  year,  the  Program 
provides  that  if  at  the  end  of  the  second  or  third 
quarter  of  the  Exchange's  fiscal  year,  the  Exchange's 
average  contract  volume  per  day  on  a  fiscal  year- 
to-date  basis  exceeds  one  of  certain  predetermined 
volume  thresholds,  the  Exchange's  market-maker 
transaction  fees  will  be  reduced  in  the  following 
fiscal  quarter  in  accordance  with  a  fee  reduction 
schedule.  The  temporary  discontinuation  of  the 
Program  has  taken  effect  as  part  of  this  proposed 
rule  change.  Telephone  conversation  between 
Christopher  Hill,  Attorney,  CBOE.  and  Cyndi 
Rodriguez,  Special  Counsel,  Division  of  Market 
Regulation  ("Division"),  Commission,  on  March  13, 
2003. 

*The  Commission  notes  that  the  temporary 
discontinuation  of  the  Program  for  the  pilot  MIP 
classes  has  taken  effect  as  part  of  this  proposed  rule 
change. 

^The  CBOE  believes  that  the  goal  of  such 
"shortfall  fee"  programs  is  to  encourage  trading 
volume  on  the  exchange.  Telephone  conversation 
among  Christopher  Hill,  Attorney,  CBOE  and  Cyndi 
Rodriguez,  Special  Counsel,  Division,  and  Tim  Fox, 
Attorney,  Division,  Commission,  on  March  6,  2003. 

'  See  Securities  Exchange  Act  Release  No.  45351 
(January  29,  2002),  67  FR  5631  (February  6,  2002) 


However,  the  CBOE  believes  that  unlike 
"shortfall  fee"  programs,  which 
penalize  members  when  they  fall  below 
established  market  share  expectations, 
the  CBOE  will  use  the  MBP  to  provide 
positive  incentives  for  members  to 
increase  their  market  share  by 
continually  maintaining  highly 
competitive  quotes. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  *  in  general,  and 
furthers  the  objectives  of  section  6(b)(4) 
of  the  Act  ^  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  CBOE  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piuposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  in  response  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  i"  and  rule 
19b-4(f)(2)"  thereunder  because  it ' 
establishes  or  changes  a  due.  fee.  or 
other  charge  imposed  by  the  CBOE.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  nde  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


(SR-PCX-2001-51):  Securities  Exchange  Act 
Release  No.  43201  (August  23.  2000),  65  FR  52465 
(August  29,  2000)  (SR-PHLX-00-07). 

«15U.S.C.  78f(b). 

9 15  U.S.C.  78f(b)(4). 

'« 15  U.S.C.  78s(b)(3)(A)(ii).  ' 

"  17  CFR  240.19b-4(f)(2). 
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should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
iiubmissions  should  refer  to  File  No. 
SR-CBOE-2003-06  and  should  be 
submitted  by  April  11.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-6828  Filed  3-20-03;  8:45  am] 
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SECURITIES  AT40  EXCHANGE 
COMMISSION 

[Retoase  No.  34-47505;  Fll*  No.  SR-CHX- 
2003-09] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange.  Inc.  Relating 
to  the  Execution  of  Odd  Lot  Orders 

March  14,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  6, 
2003.  the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  I,  II,  and 
III  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
certain  provisions  of  CHX  Article  XXXI, 


"  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78»(bMl). 
»17CFR240.19b-4. 


Odd  Lots  and  Odd-Lot  Dealers,  Dual 
System,  rule  9,  Execution  of  Odd-Lot 
Orders  During  the  Primary  Session, 
which  governs  execution  of  odd-lot 
orders  on  the  CHX.  Specifically,  the 
CHX  seeks  to  add  a  provision  that 
would  permit  inclusion  of  100-share 
primary  market  quotations  in  the  CHX's 
calculation  of  the  adjusted  Intermarket 
Trading  System  best  bid  or  offer  ("ITS 
BBO ").  The  text  of  the  proposed  rule 
change  is  below.  Proposed  new 
language  is  in  italics. 
Chicago  Stock  Exchange  Rules 
Article  XXXI 
Odd  Lots  and  Odd-Lot  Dealers,  Dual 

System 

•         »        *        *        * 

Rule  9.  Execution  of  Odd-Lot  Orders 

During  the  Primary  Trading  Session 
»        •        *        *         * 

(b)  Nasdaq/NM  Securities  and  Dually 
Traded  Issues.  As  to  Nasdaq/NM 
Securities,  market  orders  will  be 
accepted  for  execution  as  an  odd  lot 
based  on  the  best  bid  disseminated 
pursuant  to  SEC  rule  llAcl-1  on  a  sell 
order  or  the  best  offer  disseminated 
pursuant  to  SEC  rule  llAcl-1  on  a  buy 
order  in  effect  at  the  time  the  order  is 
presented  at  the  specialist  post, 
provided  the  order  is  for  a  number  of 
shares  less  than  the  full  lot  in  said  stock. 
Any  market  order  to  purchase  or  sell  a 
Dual  Trading  System  issue  in  an  odd-lot 
amount,  which  is  transmitted  for 
execution  to  an  odd-lot  dealer  or  its 
agent  shall  be  executed,  unless 
otherwise  provided  herein,  at  the  price 
of  the  adjusted  ITS  bid  (in  the  case  of 
an  order  to  sell)  or  adjusted  ITS  offer  (in 
the  case  of  an  order  to  purchase)  in  the 
security  at  the  time  the  order  is  received 
by  the  Exchange  system  designated  to 
process  odd-lot  orders  (the  "odd  lot 
system"). 
***** 

(c)  General 

*        *        *        •        • 

(vi)  In  instances  in  which  quotation 
information  is  not  available,  e.g.,  the 
quotation  collection  or  dissemination 
facilities  are  inoperable,  or  the  primary 
market  in  the  security  has  been 
determined  to  be  in  non-firm  mode  (as 
referenced  in  Interpretation  and  Policy 
.01),  standard,  regular  way  odd-lot 
market  orders  shall  be  executed  based 
on  the  next  primary  market  round  lot 
sale  or  shall  be  executed  by  the  member 
organization  designated  by  the 
Exchange  as  the  odd-lot  dealer  for  the 
issue,  at  a  price  deemed  appropriate 
under  prevailing  market  conditions. 

Interpretations  and  Policies: 
.01     Adjusted  Best  Bid  or  Offer.  For 
purposes  of  paragraph  (b)  of  this  rule. 


the  terms  "adjusted  ITS  best  bid"  and 
"adjusted  ITS  best  offer"  for  a  security 
shall  mean  the  highest  bid  and  lowest 
offer,  respectively,  disseminated  by  (i) 
the  Exchange  or  (ii)  a  market  center 
participating  in  the  Intermarket  Trading 
System;  provided,  however,  that  the  bid 
and  offer  in  another  ITS  market  center 
will  be  considered  in  determining  the 
adjusted  ITS  best  bid  or  adjusted  ITS 
best  offer  in  a  security  only  if  (a)  the 
security  is  included  in  ITS  in  that 
market  center;  (b)  the  size  of  the 
quotation  is  greater  than  100  shares; 
provided,  however,  that  100-share 
quotations  by  the  primary  market  may 
be  considered;  (c)  the  bid  or  offer  is  no 
more  than  $.25  away  from  the  bid  or 
offer  disseminated  by  the  primary 
market;  (d)  the  quotation  conforms  to 
Exchange  requirements  regarding 
minimum  trading  variations;  (e)  the 
quotation  does  not  result  in  a  locked 
market;  (f)  the  market  center  is  not 
experiencing  operational  or  system 
problems  with  respect  to  the 
dissemination  of  quotation  information; 
and  (g)  the  bid  or  offer  is  "firm,"  that 
is,  members  of  the  market  center 
disseminating  the  bid  or  offer  are  not 
relieved  of  their  obligations  with  respect 
to  such  bid  or  offer  under  paragraph 
(c)(2)  of  rule  llAcl-1  pursuant  to  the 
"unusual  market"  exception  of 
paragraph  (b)(3)  of  rule  llAcl-1. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  the  basis 
for,  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
CHX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  would 
permit  inclusion  of  100-share  primary 
market  quotations  in  the  CHX's 
calculation  of  the  adjusted  ITS  BBO. 
The  Commission  previously  approved  a 
change  to  CHX  Article  XXXI.  rule  9, 
based  on  rule  124(A)  of  the  New  York 
Stock  Exchange.  3  The  rule  change 


3  See  Securities  Exchange  Act  Release  No.  46657 
(October  11.  2002),  67  FR  64679  (Octotjer  21,  2002). 
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provided  for  execution  of  odd-lot  orders 
at  the  adjusted  ITS  BBO.  Under  the 
version  of  the  rule  that  was  approved, 
the  adjusted  ITS  BBO  was  defined  to 
exclude  the  quotation  of  another  ITS 
market  center  if  the  quotation  is  100 
shares  or  less.'* 

In  testing  the  systems  functionality 
that  would  execute  odd-lot  orders  at  the 
adjusted  ITS  BBO,  the  CHX  determined 
that  exclusion  of  100-share  quotations 
disseminated  by  the  primary  market  in 
an  issue  could  result  in  inferior 
executions  on  the  CHX,  a  result  not 
fully  anticipated.  Accordingly,  the  CHX 
seeks  approval  to  modify  Interpretation 
and  Policy  .01 ,  in  order  to  permit 
inclusion  of  100-share  primary  market 
quotations  when  calculating  the 
adjusted  ITS  BBO.  The  CHX  believes 
that  the  proposed  rule  change  is  amply 
warranted,  as  it  will  in  many  cases 
result  in  a  superior  execution  price  for 
the  investor. 

Because  the  proposed  rule  change 
will  modify  the  execution  system 
change  previously  approved  by  the 
Commission,  the  CHX  has  disengaged 
the  adjusted  ITS  BBO  execution 
algorithm  until  such  time  as  the 
algorithm  can  be  reprogrammed  to 
include  primary  market  100-share 
quotations.^  The  CHX  estimates  that  this 
reprogramming  can  be  concluded 
within  a  relatively  short  time  firame,  in 
less  than  30  days.  If  the  reprogramming 
effort  is  not  concluded  within  this  30- 
day  period,  the  CHX  represents  that  it 
will  seek  further  relief  firom  the 
Commission. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.fi  generally,  and  section 
6(b)(5)  of  the  Act,'^  in  particular,  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change. 


*  See  Article  XXXI,  rule  9,  Interpretation  and 
Policy  .01. 

'  while  the  adjusted  BBO  algorithm  is  being 
reprogrammed,  the  CHX  will  execute  odd-lot  orders 
under  the  previous  version  of  Article  JOCXI,  rule  9, 
which  required  execution  of  such  orders  at  the 
national  best  bid  or  offer  disseminated  pursuant  to 
SEC  rule  11  Acl-1.  17  CFR  240.11Acl-l. 

« 15  U.S.C.  7810)). 

M5  U.S.C.  78flbH5).  . 


C.  Self-Regulatory  Organization's 
'  Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposal  effects  a  change 
in  an  existing  order-entry  or  trading 
system  of  the  Exchange  that  (i)  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  have  the 
effect  of  limiting  the  access  to  or 
availability  of  the  system,  it  has  become 
effective  piu-suant  to  section  19(b)(3)(A) 
of  the  Act  8  and  subparagraph  (f)(5)  of 
rule  19b-4^  thereunder.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Conmiission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the    * 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2003-09  and  should  be 
submitted  by  April  11,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-6829  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  Mlfr-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-47494;  File  No.  SR-NSCC- 
2002-10] 

Self-Regulatory  Organizations;' 
National  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to  the 
Modification  of  Fixed  Income 
Transaction  System  in  Preparation  for 
the  Implementation  of  Real  Time  Trade 
Processing 

March  13.  2003. 

Chi  November  5,  2002,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934 ' 
proposed  rule  change  File  No.  SR- 
NSCC-2002-10.  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  January  31,  2003. ^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

NSCC  will  modify  its  Trade 
Comparison  Service  rules  to  enhance  its 
Fixed  Income  Transaction  System 
("FITS")  in  order  to  begin  the  move  to 
real  time  trade  matching  processing 
("RTTM")  for  fixed  income  securities 
that  are  eligible  for  processing  by  NSCC. 

RTTM  was  implemented  by  the 
Government  Securities  Clearing 
Corporation  ("GSCC"),  an  NSCC 
affiliate,  in  the  fourth  quarter  of  2000  for 
the  processing  of  government  securities. 
It  was  designed  with  a  vision  to  also  use 
the  platform  for  other  fixed  income 
securities.  Once  RTTM  was  deployed 
for  government  securities,  GSCC  and 
MBS  Clearing  Corporation  ("MBSCC") 
worked  together  to  adapt  RTTM  to 
support  the  requirements  of  mortgage- 
backed  securities.  MBSCC  implemented 
RTTM  on  September  27,  2002.  NSCC 
believes  that  the  next  logical  extension 
of  RTTM  is  to  further  adapt  it  for  fixed 
income  securities  that  are  eligible  for 
processing  by  NSCC.  NSCC  currentiy 


» 15  U.S.C.  78s(b)(3)(A). 
» 17  CFR  240.19b-4(f)(5). 


">  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  7Bs(b)(l). 

^  Securities  Exchange  Act  Release  No.  47206  ()an. 
16,  2003J,  68  FR  5067  (Jan.  31,  2003). 
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plans  to  implement  RTTM  for  corporate 
bonds,  municipal  bonds,  and  Unitary 
Investment  Trusts  ("UTT")  in  the  fourth 
quarter  of  2003.  RTTM  will  eventually 
replace  NSCCs  current  FITS. 

One  of  NSCCs  main  objectives  will  be 
to  ensure  an  orderly  transition  to  RTTM. 
In  order  to  prepare  participants  for  the 
new  RTTM  functionality,  NSCC 
proposes  that  certain  modifications  be 
made  to  FITS  during  March  2003.  These 
modifications  will  enable  participants  to 
become  familiar  with  RTTM-type 
processing.  In  addition,  some  lesser- 
utilized  FITS  functionality  that  will  not 
be  incorporated  into  RTTM  will  be 
eliminated  from  FITS.  The 
modifications  have  been  endorsed  by 
the  RTTM  Working  Group,  which 
consists  of  representatives  of 
participants  that  hold  key  positions  in 
The  Bond  Market  Association,  the 
Securities  Industry  Association,  and  the 
Regional  Municipal  Operations 
Association. 

The  following  is  a  sununary  of  the 
modifications  to  FITS: 

•  FITS  will  automatically  compare  a 
trade  even  if  the  coimterparties  submit 
data  on  the  trade  in  different  pieces,  a 
process  known  as  "trade 
summarization."  ^ 

•  Except  for  trades  where  the 
settlement  date  is  the  same  business  day 
as  or  the  business  day  after  the  trade 
date,*  FITS  will  be  modified  to  accept 
(instead  of  reject)  trade  submissions 
with  a  contractual  settlement  date  of  the 
day  of  input  or  of  prior  dates  and  will 
automatically  assign  a  settlement  date  of 
the  next  business  day  to  the  trades. 

•  Corporate  bond  trades  in  quantities 
of  other  than  multiples  of  a  thousand 
(round-lots)  must  be  divided  into 
separate  data  submissions  of  the  round 
lot  quantity  and  the  odd-lot  quantity 
(multiples  of  less  than  one  thousand). 

The  following  is  a  summary  of 
functions  that  NSCC  proposes  to 
eliminate  from  FITS: 

•  Demand  As  Of  processing.' 


■^  For  example.  Firm  A  submits  one  trade  for  $30 
million  and  Firm  B  "breaks  down"  the  trade  into 
three  $10  million  pieces.  Alternatively,  Firm  A  and 
Firm  B  may  execute  five  separate  trades  each  worth 
$10  million.  Firm  A  subrnits  each  trade  separately 
while  Firm  B  "bunches"  the  five  trades  into  one 
$50  million  piece.  In  both  of  these  examples,  the 
trades  will  be  compared. 

*  NSCC  will  continue  to  reject  trades  where  the 
settlement  date  is  the  same  business  day  as  or  the 
business  day  after  the  trade  date  regardless  of  the 
date  of  submission. 

>The  As  Of  capability  will  still  be  available  to 
compare  trades  that  do  not  initially  compare  in 
FITS.  The  As  Of  capability  requires  the  submission 
by  each  counterparty  of  data  that  matches  in  all 
respects  whereas  the  Demand  As  Of  capability 
permitted  a  trade  to  be  "force  compared"  on  the 
submitter's  terms  even  it  the  counterparty  did  not 
respond. 


•  One  Sided  Deletes  for  compared, 
secondary  market  municipal  security 
trades.  In  order  to  delete  these  trades, 
both  counterparties  will  be  required  to 
submit  Withholds  that  match  in  all 
respects.^ 

•  Trade  Submit  and  Carry  Forward 

Totals  will  not  be  reported  on  the 
Supplemental  and  Added  Trade 
Contracts. 

•  Regular  Way  Extended  Settlement 
Carry  Forward  Totals.' 

Along  with  these  changes,  NSCC  will 
change  the  current  cutoff  time  for  trade 
date  submission  fi-om  midnight  to  8 
p.m.  and  will  require  the  submission  of 
certain  additional  trade  data."  Finally. 
NSCC  will  make  a  technical  correction 
to  the  use  of  the  term  "business  day"  in 
its  rules.  During  the  preparation  of  this 
filing,  NSCC  realized  that  the  use  of 
upper  and  lower  case  letters  for  the  term 
is  inconsistent  in  the  rules.  In  order  to 
carry  out  the  intention  of  the  drafters  of 
the  rules.  NSCC  will  use  the  term 
"business  day"  (lower  case)  throughout 
its  rules  as  is  specified  in  the  definition 
of  that  term  in  NSCC  Rule  1-1. 

n.  Discussion 

The  Commission  finds  that  NSCCs 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A(b)(3)(F)8  of  the  Act.  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  finds  that  NSCCs  rule 
change  meets  this  requirement  because 
it  will  enable  NSCC  to  prepare  its 
participants  for  the  new  RTTM 
functionality  that  will  eventually  enable 
NSCC  to  process  trades  in  a  more 
efficient  and  timely  manner.  By 
effecting  an  orderly  transition  to  RTTM. 
NSCCs  participants  should  become 
familiar  with  RTTM-type  processing 
and  thereby  enable  NSCC  to  continue  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 


Act  and  in  particular  with  the 
requirements  of  section  1 7A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-2002-10)  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-6830  Filed  3-20-03;  8:45  ami 

aiLLMG  COOC  1010-01 -P 


"One  Sided  Deletes  functionality  will  be  retained 
for  syndicate  takedown  transactions  and  for 
uncompared  municipal  bond,  corporate  bond,  and 
UIT  trades. 

'Carry  Forward  Totals  will  be  retained  on  New 
Issue  Contracts. 

•  The  details  for  these  technical  changes  can  be 
found  in  NSCCs  Important  Notice  No.  A5487 
(October  7.  2002). 

•15U.S.C.  7aq-l(b)(3KF).        i 


SMALL  BUSINESS  ADMINISTRATION 

[DMiaration  of  Disastm^  #3482] 

State  of  Kentucky 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  14,  2003, 

1  find  that  Breathitt.  Carter.  Clarke. 
Fayette.  Floyd.  Greenup.  Johnson. 
Knott.  Leslie.  Letcher.  Lewis.  Martin. 
Owsley,  Perry  and  Pike  Counties  in  the 
State  of  Kentucky  constitute  a  disaster 
area  due  to  damages  caused  by  severe 
winter  ice  and  snow  storms,  heavy  rain, 
flooding,  tornadoes,  and  mud  and  rock 
slides  occurring  on  February  15  through 
February  26.  2003.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  imtil  the  close 
of  business  on  May  13,  2003,  and  for 
economic  injury  until  the  close  of 
business  on  December  15.  2003,  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 

2  Office,  One  Baltimore  Place.  Suite 
300,  Atlanta.  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  bom  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  above  location:  Bell, 
Bourbon.  Boyd,  Clay.  Elliott,  Estill, 
Fleming,  Harlan,  Jackson,  Jessamine. 
Lawrence.  Lee.  Madison.  Magoffin, 
Mason,  Menifee.  Montgomery,  Morgan. 
Powell.  Rowan,  Scott,  Wolfe  and 
Woodford  in  the  State  of  Kentucky; 
Adams,  Lawrence  and  Scioto  counties 
in  the  State  of  Ohio;  Buchanan, 
Dickenson  and  Wise  counties  in  the 
Commonwealth  of  Virginia;  and  Mingo 
and  Waype  coimties  in  the  State  of  West 
Vimnia. 

The  interest  rates  are: 

For  PhjTsical  Damage 

Homeowners  with  credit  available 
elsewhere:  5.875% 


>(>  17  CFR  200.3O-3(aKl2). 
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Homeowners  without  credit  available 

elsewhere:  2.937% 
Businesses  with  credit  available 

elsewhere:  6.378% 
Pusinesses  and  non-profit  organizations 

without  credit  available  elsewhere: 

3.189% 
Others  (including  non-profit 

organizations)  with  credit  available 

elsewhere:  5.500% 

For  Economic  Injury 

Businesses  and  small  agricultuiral 
cooperatives  without  credit  available 
elsewhere:  3.189% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  348211.  For 
economic  injury  the  nimiber  is  9U4800 
for  Kentucky;  9U4900  for  Ohio;  9U5000 
for  Virginia;  and  9U5100  for  West 
Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  March  14,  2003. 

Allan  I.  Hobennan, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-6766  Filed  3-20-03;  8:45  am] 

BHJJNO  CODE  MOS-OI-* 


SMALL  BUSINESS  ADMINISTRATION 
iDaciaration  of  Disastar  «3481] 

State  of  Ohio 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  14,  2003. 
I  find  that  Adams.  Jackson.  Lawrence. 
Pike  and  Scioto  Counties  in  the  State  of 
Ohio  constitute  a  disaster  area  due  to 
damages  caused  by  a  severe  winter 
storm  and  record  snow  occurring  on 
February  14,  2003,  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
May  13,  2003,  and  for  economic  injury 
until  the  close  of  business  on  December 
15,  2003,  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration.  Disaster 
Area  2  Office,  One  Baltimore  Place. 
Suite  300.  Atlanta.  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  bom  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Brown, 
Gallia,  Highland,  Ross  and  Vinton  in  the 
State  of  Ohio;  Boyd,  Greenup.  Lewis 
and  Mason  coimties  in  the  State  of 
Kentucky;  and  Cabell  and  Wa]me 
counties  in  the  State  of  West  Virginia. 

The  interest  rates  are: 

For  Physical  Damage 

Homeowners  with  credit  available 
elsewhere:  5.875% 


Homeowners  without  credit  available 

elsewhere:  2.937% 
Businesses  with  credit  availablt> 

elsewhere:  6.378% 
Businesses  and  non-profit  organizations 

without  credit  available  elsewhere: 

3.189% 
Others  (including  non-profit 

organizations)  with  credit  available 

elsewhere:  5.500% 

For  Economic  Injury 

Businesses  and  small  agriciiltural 
cooperatives  without  credit  available 
elsewhere:  3.189% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  348111.  For 
economic  injury  the  number  is  9U4500 
for  Ohio;  9U4600  for  Kentucky;  and 
9U4700  for  West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  14,  2003. 
Allan  I.  Hoberman. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-6768  Filed  3-20-03;  8:45  am] 

BILLING  CODE  a02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3483] 

State  of  West  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  March  14.  2003. 
I  find  that  Cabell.  Jackson,  Kanawha, 
Lincoln,  Mingo,  Roane  and  Wayne 
Counties  in  the  State  of  West  Virginia 
constitute  a  disaster  area  due  to 
damages  caused  by  a  severe  winter 
storm,  record  snow,  heavy  rainis, 
flooding  and  landslides  occtirring  on 
February  16,  2003,  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
May  13,  2003,  and  for  economic  injury 
until  the  close  of  business  on  December 
15.  2003,  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration.  Disaster 
Area  1  Office,  360  Rainbow  Blvd.,  South 
3rd  Fl.,  Niagara  Falls.  NY  14303-1192. 

In  addition,  applications  for  economic 
injury  loans  fitim  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Boone. 
Calhoun.  Clay.  Fayette.  Logan.  Mason. 
McDowell.  Nicholas,  Putnam.  Raleigh, 
Wirt,  Wood  and  Wyoming  in  the  State 
of  West  Virginia;  Gallia,  Lawrence  and 
Meigs  coimties  in  the  State  of  Ohio; 
Boyd,  Lawrence,  Martin  and  Pike 
counties  in  the  State  of  Kentucky;  and 
Buchanan  county  in  the  Commonwealth 
of  Virginia. 


The  interest  rates  are: 
For  Physical  Damage 

Homeowners  with  credit  available 

elsewhere:  5.875% 
Homeowners  without  credit  available 

elsewhere:  2.937% 
Businesses  with  credit  available 

elsewhere:  6.378% 
Businesses  and  non-profit  organizations 

without  credit  available  elsewhere: 

3.189% 
Others  (including  non-profit 

oi^ganizations)  with  credit  available 

elsewhere:  5.500% 

For  Economic  Injury 

Businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere:  3.189% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  348311.  For 
economic  injury  the  number  is  9U5200 
for  West  Virginia;  9U5300  for  Ohio; 
9U5400  for  Kentucky;  and  9U5500  for 
Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  17.  2003. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  03-6767  Filed  3-20-03;  8:45  am] 
BNJJNG  COOC  KBS-OI-P 


SMALL  BUSINESS  ADMINiSTRATK>N 

Federal  Assistance  To  Provide 
Counseling,  Technical  Assistance  and 
Long  Term  Training  to  Small  Business 
Owners  and  Those  Interested  in 
Starting  a  Small  Business 

AGENCY:  Small  Business  Administration. 
ACTION:  SBDC  2003  Program 
Announcement  for  CY  2003. 

summary:  The  Small  Business 
Administration  plans  to  issue  a 
supplemental  SBDC  Program 
Announcement  for  CY  2003  to  invite 
applicants  from  Institutions  of  Higher  ~ 
Education  and  Women's  Business 
Centers  to  establish,  manage,  and 
oversee  a  Small  Business  Development 
Center  (SBDC)  Network  in  one  of  the 
areas  corresponding  to  the  areas  served 
by  each  of  the  SBA  District  Offices  in 
State  of  California. 

The  authorizing  legislation  is  section 
21  of  the  Small  Business  Act,  (15  U.S.C. 
648).  SBA's  California  District  Offices 
will  hold  bidders  conferences  according 
to  the  following  schedule: 
Sacramento  District  Office:  April  22, 

2003. 
San  Francisco  District  Office:  April  22, 

2003. 
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Fresno  District  Office:  April  22,  2003. 

Los  Angeles  District  Office:  April  24. 

2003. 
Santa  Ana  District  Office:  April  23. 

2003. 
San  Diego  District  Office:  April  24. 

2004. 

SBA's  District  Office{s)  must  receive 
applications/proposals  by  June  1,  2003. 

SBA  will  select  the  applicants 
competitively.  The  successhil  applicant 
will  receive  an  award  to  provide  long 
term  training,  counseling  and  technical 
assistance  to  business  persons  who  want 
to  start  or  expand  a  small  business. 

The  applicant  must  submit  a  six 
month  plan  to  finish  CY  2003  and  an 
additional  one  year  option  plan  for  2004 
that  describes  the  network,  sources  of 
match,  training  and  technical  assistance 
activities.  Award  recipients  must 
provide  non-Federal  matching  funds, 
i.e..  one-non  Federal  dollar  for  each 
Federal  dollar  for  the  project-year.  At 
least  half  of  the  matching  requirement 
must  be  in  cash.  The  remainder  may  be 
in-kind  or  waived  indirect  cost. 

DATES:  SBA  will  mail  program 
announcements  to  interested  parties, 
immediately,  upon  request.  The  opening 
date  will  be  March  20,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.  MARK  QUINN.  District  Director,  U.S. 
Small  Business  Administration.  455 
Market  Street,  6th  Floor,  San 
Francisco,  CA  94105-2445.  (415)  744- 
8474 

MS.  SANDRA  SUTTON,  District 
Director,  U.S.  Small  Business 
Administration,  200  West  Santa  Ana 
Boulevard,  Suite  700,  Santa  Ana,  CA 
92701,(714)550-7420 

Ml*  CARLOS  G.  MENDOZA,  District 
Director,  U.S.  Small  Business 
Administration,  2719  North  Air 
Fresno  Drive.  Suite  200.  Fresno,  CA 
93727-1547, (559)  487-5441 

MR.  ALBERTO  G.  ALVARADO,  District 
Director,  U.S  Small  Business 
Administration,  330  North  Brand 
Boulevard,  Suite  1200,  Glendale,  CA 
91203-2304, (818)  552-3201 

MR.  DARPHUS  J.  O'NEAL,  District 
Director,  U.S.  Small  Business 
Administration.  650  Capital  Mall, 
Suite  7-500,  Sacramento.  CA  95814- 
4708.  (916)  930-3715 

MR.  GEORGE  P.  CHANDLER.  JR.. 
District  Director,  U.S.  Small  Business 
Administration,  550  West  "C"  Street, 
Suite  550.  San  Diego,  CA  92101-3500, 
(619) 557-7250 

or  Tom  Mueller,  Deputy  Associate 
Administrator  for  Small  Business 


Development  Centers,  at  (202)  205- 
7301. 

lohnnie  L.  Albertson, 

Associate  Administrator  for  Small  Business 
Development  Centers. 

IFR  Doc.  03-6785  Filed  3-20-03,  8:45  am)   . 
BILUNG  CODE  S029-01-P 


Dated:  March  14.  2003. 
Patricia  S.  Harrison. 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[PR  Doc.  03-6837  Filed  3-20-03;  8:45  am] 

BNJJNQ  COM  4710-0»-U 


DEPARTMENT  OF  STATE 

[Public  Notic*  4319] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Detenninations: 
"Antoino  Houdon  (1740-1828): 
Sculptor  of  the  Enlightenment" 

agency:  Department  of  State. 
ACnON:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459] .  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1. 1999  [64  FR  56014).  and 
Delegation  of  Authority  No.  236  of 
October  19.  1999  [64  FR  57920).  as 
amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition. 
"Antoine  Houdon  (1740-1828): 
Sculptor  of  the  Enlightenment" 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  These  objects 
are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  National 
Gallery  of  Art,  Washington,  DC.  from  on 
or  about  May  4,  2003,  to  on  or  about 
September  7,  2003,  The  J.  Paul  Getty 
Museum.  Los  Angeles,  California,  from 
on  or  about  November  4,  2003,  to  on  or 
about  January  25,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  js  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser.  Office  of 
the  Legal  Adviser.  202/619-5997,  and 
the  address  is  United  States  Department 
of  State,  SA-44,  Room  700,  301  4th 
Street.  SW..  Washington.  DC  20547- 
0001. 


DEPARTMENT  OF  STATE 

[Public  Notice  4320] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Isamu 
Noguchi  and  Modem  Japanese 
Ceramics" 

AGENCY:  Department  of  State. 
action:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1. 1999.  and  Delegation  of 
Authority  No.  236  of  October  19.  1999. 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Isamu  Noguchi  and  Modem  Japanese 
Ceramics."  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Arthur  M-  Sackler  Gallery,  Smithsonian 
Institution,  Washington,  DC,  from  on  or 
about  May  3,  2003,  to  on  or  about 
September  7,  2003;  Japan  Society 
Gallery,  New  York.  NY.  from  on  or 
about  October  9,  2003.  to  on  or  about 
January  11,  2004;  Japanese  American 
National  Museum.  Los  Angeles.  CA. 
from  on  or  about  February  7.  2004,  to  on 
or  about  May  30,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  Ust  of 
the  exhibit  objects,  contact  Julianne 
Simpson.  Attorney-Adviser.  Office  of 
the  Legal  Adviser.  U.S.  Etepartment  of 
State,  (telephone:  (202)  619-6529).  The 
address  is  U.S.  Department  of  State.  SA- 
44.  301  4th  Street.  SW..  Room  700. 
'  Washington.  DC  20547-0001. 
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Dated:  March  14,  2003.  « 

Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  03-6838  Filed  3-20-03;  8:45  am] 
BILLING  CODE  4710-08-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Roswell  Industrial  Air  Center,  Roswell, 
NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Roswell 
hidustrial  Air  Center  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  April  21 ,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade.  Federal  Aviation  Administration, 
Southwest  Region.  Airports  Division, 
Planning  and  Programming  Branch. 
ASW-611,  Fort  Worth,  Texas  76193-  • 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Dennis  B. 
Ybarra,  Air  Center  Manager  of  Roswell 
Industrial  Air  Center  at  the  following 
address:  Roswell  Industrial  Air  Center,  ' 
1  Jerry  Smith  Circle,  Roswell.  NM 
88201. 

Air  carriers  emd  foreign  air  carriers 
may  submit  copie.s  of  the  written 
comments  previously  provided  to  the 
Airport  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

G.  Thomas  Wade,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth.  Texas  76193-0610.  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 


comment  on  the  appUcation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Roswell  Industrieil  Air  Center  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  March  11,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  July  8,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFt!:  $4.50. 

Proposed  charge  effective  date: 
October  1,  2003. 

Proposed  charge  expiration  date: 
December  1,2008. 

Total  estimated  PFC  revenue:    - 
$267,460. 

PFC  application  n  umber:  0  3-02-C- 
00-ROW. 

Brief  description  of  proposed 
project(s): 

Projects  To  Impose  and  Use  PFC'S 

1.  Reconstruct  Runway  17/35. 

2.  Construct  ARFF  Perimeter  Roads. 

3.  Airfield  Safety  Improvements. 

4.  Install  PAPI  and  REIL. 

^.  Upgrade  Runway  17/35  Shoulders. 

6.  PFC  Administrative  Costs. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: . 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298.      - 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Roswell 
Industrial  Air  Center. 

Issued  in  Fort  Worth,  Texas  on  March  12, 
2003. 

Joseph  G.  Washington. 

Acting  Manager,  Airports  Division. 

[FR  Doc.  03-6751  Filed  3-2(M)3;  8:45  am] 

BILUNG  CODE  4910-13-411 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  2003-14683] 

Request  for  Clearance  of  a  New 
Information  Collection:  Information  on 
Tribal  Government  Transportation 
Programs 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirements  in  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
this  notice  announces  the  intention  of 
FHWA  to  request  the  Office  of 
Management  and  Budget's  (OMB) 
approval  for  a  new  information 
collection  identified  below  under 
Supplementary  Information.  The 
collection  involves  information  on 
Tribal  governments'  transportation 
programs.  The  information  to  be 
collected  will  be  used  for  evaluating 
tribal  transportation  programs  and 
identifying  best  practices. 
DATES:  Please  submit  comments  on  or 
before  May  20,  2003. 
ADDRESSES:  You  may  mail  or  hand 
deliver  comments  to  the  U.S.  - 
Department  of  Transportation.  Dockets 
Management  Facility,  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590;  telefax  comments  to  (202) 
493-2251;  or  submit  electronically  at 
http://dmses.dot.gov/submit.  All 
comments  should  include  the  docket 
number  in  this  notice's  heading.  All 
comments  may  be  examined  and  copied 
at  the  above  address  from  9  a.m.  to  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  If  you  desire  a  receipt 
you  must  include  a  self-addressed 
stamped  envelope  or  postcard  or,  if  you 
submit  your  comments  electronically, 
you  may  print  the  acknowledgment 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Tim  Penney.  (202)  366-2698,  Office  of 
Planning,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Office 
hours  are  from  7:30  a.m.  to  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 
SUPPLfMENTARY  INFORMATION: 

Title:  Information  on  Tribal 
Government  Transportation  Programs.- 

Background:  FHWA  proposes  to  fund 
a  project  through  the  National 
Cooperative  Highway  Research  Program 
Sjoithesis  project.  The  project  goal  is  to 
gather  information  on  tribal 
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governments'  transportation  programs. 
The  information  will  include  funding 
information,  staffing,  and 
administration  of  transportation  projects 
and  programs.  Information  will  also  be 
requested  of  tribal  governments  on 
cooperative  projects  with  state  and  local 
governments. 

The  information  will  be  used  to 
prepare  a  summary  of  how  tribal 
transportation  programs  are  funded  and 
staffed  and  how  tribal  governments 
administer  programs  with  the  Bureau  of 
Indian  Affairs.  FHWA.  and  state  and 
local  governments.  Information  will  be 
evaluated  and  best  practices  will  be 
identified.  The  information  will  be 
shared  with  tribal  governments  and 
states  for  their  use  in  developing  and 
enhancing  effective  transportation 
programs  for  tribal  governments. 

Respondents:  100  tribal  government 
transportation  staff. 

Frequency:  The  information  will  be 
collected  one  time  for  piuposes  of  the 
synthesis  study. 

Estimated  Average  Burden  per 
Response:  The  estimated  average 
reporting  burden  per  response  is  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  The  estimated  average  burden  is 
2  hours  per  respondent.  The  FHWA  goal 
is  to  get  information  from  100  tribal 
governments  as  minimum.  The 
estimated  total  annual  burden  is  200 
hours. 

Public  Comments  Invited:  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  proposed  collection  is 
necessary  for  the  FHWA's  performance; 
(2)  the  accuracy  of  the  estimated 
burdens;  (3)  ways  for  the  FHWA  to 
enhance  the  quality,  usefulness,  and 
clarity  of  the  collected  information;  and 
(4)  ways  that  the  burdens  could  be 
minimized,  inclMding  use  of  electronic 
technology,  without  reducing  the 
quality  of  the  collected  information.  The 
agency  will  summarize  and/or  include 
your  comments  in  the  request  for  0MB 's 
clearance  of  this  information  collection. 
Electronic  Access:  Internet  users  may 
access  all  comments  received  by  the 
U.S.  DOT  Dockets,  Room  PL-401.  by 
using  the  universal  resource  locator 
(URL):  http://dms.dot.gov.  It  is  available 
24  hours  each  day.  365  days  each  year. 
Please  follow  the  instructions  online  for 
more  information  and  help.  An 
electronic  copy  of  this  document  may  be 
downloaded  using'  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
telephone  number  202-512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at  http:// 


www.nam.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http:wvrw.access.gpo.gov/nara. 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.48. 

Issued  on:  March  17.  2003. 
lames  R.  Kabel, 

Chief.  Management  Programs  and  Analysis 
Division. 

(FR  Doc.  03-6748  Filed  3-2O-03;  8:45  am] 
aiLUNO  CODE  491  o-a»-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Wayne  County,  Ml 

agency:  Federal  Highway 

Administration  (FHWA),  DOT. 

ACnOM:  Notice  of  intent 

SUMMARY:  The  FHWA  is  reissuing  this 
notice  (originally  published  March  13. 
2002)  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed 
intermodal  freight  terminal(s)  in  Wayne 
County  and/or  Oakland  Counties, 
Michigan.  This  Notice  revises  the 
published  Notice  of  Intent  of  march  13, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Kirschensteiner.  Assistant 
Division  Administrator,  Federal 
Highway  Administration.  315  West 
Allegan  Street,  Room  207,  Lansing, 
Michigan  48933.  Telephone:  (517)  702- 
1835,  or  Ms.  Geralyn  Ayers,  Supervisor, 
Environmental  Section,  Bureau  of 
Transportation  Planning,  Michigan 
Department  of  Transportation,  P.O.  Box 
30050,  Lansing  Michigan  48909, 
Telephone:  (517)  373-2227. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Michigan  Department  of  Transportation, 
will  prepare  an  environmental  impact 
statement  (EIS)  for  a  proposed  project  to 
develop  existing  individual  intermodal 
terminals  or  a  complex  of  terminals 
operated  by  several  railroads  to  provide 
consolidated  intermodal  freight  service 
to  business  and  industry.  The  project 
could  include  roadway  and  rail 
improvements  to  the  existing  terminal 
sites,  known  as  the  Detroit-Livemois 
Yard,  CP  Expressway,  CP  Oak,  and  CN 
Moterm.  Improvements  are  considered 
necessary  to  meet  the  future  need  for 
improved  intermodal  efficiencies 
regionally  and  on  a  national  scale.  The 
purpose  of  the  project  is  to  support  the 
economic  competitiveness  of 
southeastern  Michigan  and  the  state  of 
Michigan  by  improving  freight 


transportation  opportunities  and 
efficiencies  for  business  and  industry. 

Existing  intermodal  rail  terminals  are 
generally  located  as  follows:  (a)  The 
Detroit-Livemois  Yard  ovraed/operated 
by  CSX  and  Norfolk  Southern  Railroads 
and  located  west  of  Livemois  Avenue 
and  south  of  John  Kronk  Street,  in 
Wayne  County;  (b)  the  CP  (Canadian 
Pacific) — Expressway,  east  of  1-75  and 
south  of  Michigan  Avenue,  behind  the 
Michigan  Central  Depot,  in  Wayne 
Coimty;  (c)  the  CP  (Canadian  Pacific) — 
Oak,  in  the  northwest  quadrant  of  the 
interchange  of  1-96  with  the  Southfield 
Freeway,  in  Wayne  County;  (d)  the  CN 
(Canadian  National) — Moterm,  north  of 
8  Mile  Road  and  east  of  Woodward 
Avenue,  in  Oakland  County;  and,  (e)  the 
NS  (Norfolk  Southern)  intermodal 
■'terminals  in  Southwest  Detroit  and 
Melvindale  known  as  NS  Delray  and  NS 
Triple  Crown,  respectively.  Norfolk 
Southern  Railroad  intends  to 
consolidate  its  intermodal  activity  at 
these  last  two  terminals  into  the  Detroit- 
Livemois  Yard,  leaving  that  as  the  only 
NS  intermodal  terminal  location  for 
analysis  in  the  Detroit  Intermodal 
Freight  Terminal  Project.  Mazda  has  an 
intermodal  terminal  at  Flat  Rock  in 
Wayne  County,  which  is  not  part  of  this 
project  because  it  is  not  available  for 
non-Mazda,  commercial  business 
purposes. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action,  which 
involves  the  affected  railroads 
mentioned  above,  proceeding  with 
improvements  and  developments  on  the 
railroads'  own  schedule  to  meet  their 
current  intermodal  market  demands;  (2) 
improving/expanding  existing 
intermodal  terminals  (a  through  d, 
mentioned  above)  at  their  current 
locations;  and  (3)  consolidation  of 
regional  intermodal  operations  at  the 
Detroit-Livemois  Yard.  Alternative  3  is 
to  be  a  refinement  of  the  concept 
^entified  as  Rail  Strategy  3  in  the 
Detroit  Intermodal  Freight  Terminal 
Project  Feasibility  Study,  Technical 
Report  No.  4.  This  alternative  was  the 
focus  of  the  Notice  of  Intent  published 
March  13.  2002.  that  notice  being 
hereby  revised.  The  draft  EIS  will 
describe  alternatives  for  improving 
intermodal  activity  in  Southwest 
Michigan  including  those  that  were 
considered  during  the  Feasibility  Study 
of  the  Detroit  Intermodal  Freight 
Terminal  Project.  Those  alternatives 
considered  pmdent  and  feasible  will  be 
studied  further.. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
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expressed  or  are  known  to  have  an 
interest  in  this  proposal. 

A  series  of  public  meetings  were  held 
during  the  Feasibility  Study  phase 
(2001)  on  March  13,  April  24,  May  23- 
24,  July  25-26,  October  24-25,  and 
December  13,  2001.  An  additional 
public  meeting  was  held  on  July  11, 
2002  initiating  the  NEPA  process  after 
the  initial  March  13,  2002  Notice  of 
Intent.  An  early  scoping  meeting  for 
resource  agencies  was  held  September 
19,  2002.  A  second  scoping  meeting  for 
resource  agencies  is  anticipated,  but  not 
yet  scheduled.  Other  public  meetings 
and  a  public  hearing  are  planned.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  prior  to  the 
formal  public  hearing  for  public  and 
agency  review  and  comment. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
aire  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this  - 
program.) 

Issued  on:  March  13.  2003. 
James  |.  Steele, 

Division  Administrator,  Lansing,  Michigan. 
[FR  Doc.  03-6836  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  4eiO-22-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Fomis  and  Record  Keeping 
Requirements;  Agency  information 
Coilection  Activity  Under  OIMB  Review 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federa^ 
Register  notice  with  a  60-day  comment 


period  was  published  on  October  1, 
2002  (67  FR  61723  -  61724). 

DATES:  Comments  must  be  submitted  on 
or  before  April  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Culbreath.  National  Highway 
Traffic  Safety  Administration,  Office  of 
Technology  and  Information 
Management,  202-366-1566.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  National 
Highway  Traffic  Safety  Administration. 
Title:  Designation  of  Agents. 

OMB  Number:  2127—0040. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Abstract:  This  collection  of 
information  applies  to  motor  vehicle 
and  motor  vehicle  equipment 
manufacturers  located  outside  of  the 
United  States  (foreign  manufacturers). 
Every  manufacturer  offering  a  motor 
vehicle  or  item  of  motor  vehicle 
equipment  for  importation  into  the 
United  States  is  statutorily  required  to 
designate  in  writing  an  agent  upon 
whom  service  of  all  administrative  and 
judicial  processes,  notices,  orders, 
decisions  and  requirements  may  be 
made  for  and  on  behalf  of  the 
manufacturer.  (49  U.S.C.  30164)  These 
designations  are  required  to  be  filed 
with  NHTSA.  NHTSA  needs  this 
information  in  case  it  needs  to  advise  a 
foreign  manufactiu^r  of  a  safety  related 
defect  in  its  products  so  that  the 
manufacturer  can,  in  turn,  notify 
purchasers  and  correct  the  defeat.  This 
information  also  enables  NHTSA  to 
serve  a  foreign  manufactiu-er  with  all 
administrative  and  judicial  processes, 
notices,  orders,  decisions  and    . 
requirements. 

Estimated  Burden  Hours:  70. 

Number  of  Respondents:  70. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW.,  Washington.  DC  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 


automated  cc^lection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  March  14, 
2003. 

Deimas  Maxwell  Johnson, 
Associate  Administrator  for  Administration. 
[FR  Doc.  03-6752  Filed  3-20-03;  8:45  am] 
BIUJNG  CODE  4910-«9-l> 


DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Traffic  Safety 
Administration 

Reports,  Forms  ar>d  Record  Keeping 
Requirements;  Agency  information 
Collection  Activity  Under  OMB  Review 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  was  published  on  July  16,  2002 
(67  FR  46701-46702). 
DATES:  Comments  must  be  submitted  on 
or  before  April  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Levy,  Ph.D.  at  the  National 
Highway  Traffic  Safety  Administration. 
Office  of  Research  and  Technology 
(NTS-131),  202-366-5597.  400  Seventh 
Street.  SW.,  Room  5319.  Washington, 
DC  20590. 

SUPPLEMENTARY  INFORMATION:  National 
Highway  Traffic  Safety  Administration. 

Title:  National  and  State  Surveys  of 
Alcohol  Targets  of  Opportunity. 

OMB  Number:  2127— New. 

Type  of  Request:  New  collection. 

Abstract:  Recent  data  show  an 
increase  in  alcohol-related  crashes.  In 
1999.  16.572  persons  were  killed  in 
alcohol-related  crashes;  in  2000.  it  rose 
to  17.380  and  for  2001.  it  rose  again  to 
17.448  deaths.  Based  on  this  alarming 
trend,  the  NHTSA  Administrator  has 
made  it  an  agency  goal  to  reduce  the 
death  rate,  from  0.63  to  0.53  deaths  per 
100-million  vehicle  miles  traveled.  "To 
further  this  goal,  diu'ing  the  next  few 
years,  NHTSA  will  be  supporting 
programmatic  efforts  at  the  Stat^  and 
local  level  that  are  aimed  at 
substantially  reducing  alcohol-related 
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crashes  and  injuries.  This  data 
collection  supports  NHTSA's 
programmatic  efforts  and  involves 
twice-yearly  National  alcohol 
enforcement  and  publicity 
mobilizations  that  focus  on  States 
having  the  highest  fatality  rates  and/or 
number  of  alcohol-related  fatalities. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden: 
2.167  hours. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  725-1 7th 
Street,  NW..  Washington,  DC  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  biu-den 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  IX],  on  March  14, 
2003. 

Marilena  Amoni, 
Associate  Administrator,  Program 
Development  and  Delivery. 
(FR  Doc.  03-6753  Filed  3-20-03;  8:45  am) 

BU.LING  COOC  4aiO-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docltet  No.  NHTSA-2003-14682] 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
decisicms  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactiired  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eUgible  for  importation  into  the  United 
States  because  they  are  substantially 


similar  to  vehicles  originally 
manufactured  for  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
by  their  manufacturers  as  complying 
with  the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  These  decisions  are  effective  as 
of  the  date  of  their  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiued  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

NHTSA  received  petitions  from 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  comment. 
NHTSA  published  notice  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners.  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subfect 
VeUdes 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 


on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  in  Aimex  A, 
and  is  capablb  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  March  17.  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 

Annex  A 

Nonconforming  Motor  Vehicles  Decided  to 
be  Eligible  for  Importation 

1.  Docket  No.  NHTSA-2002-14087 
Nonconforming  Vehicle:  2002  Moto  Guzzi 

California  EV  motorcycles.  i 

Substantially  similar 

U.S.-certified  vehicle:  2002  Moto  Guzzi 
California  EV  motorcycles. 

Notice  of  Petition 

Published  at:  68  FR  2396  (January  16. 
2003). 

Vehicle  Eligibility  Number:  VSP-403. 

2.  Docket  No.  NHTSA-2002-14088 
Nonconforming  Vehicles:  1994  Jeep  Grapd 

Cherokee  multipurpose  passenger  vehicles. 

Substantially  similar 

U.S.-certified  vehicles:  1994  Jeep  Grand 
Cherokee  multipurpose  passenger  vehicles. 

Notice  of  Petition 

Published  at:  68  FR  2394  (January  16, 
2003). 

Vehicle  Eligibility  Number:  VSP-404. 

[FR  Doc.  03-6747  Filed  3-20-03;  8:45  am] 
MUMQ  COM  401O-a»-P 
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DEPARTMENT  OF  THE  TREASURY 

Submiseion  for  OMB  Review; 
Comment  Request 

March  14,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 


subinission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  11000. 1750 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  21,  2003.  to 
be  assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0037. 

Form  Number:  TFS  5135. 

Type  of  Review:  Extension. 

Title:  Voucher  for  Payment  of  Awards. 

Description:  Awards  certified  to 
Treasury  are  paid  annually  as  funds  are 
received  hom  foreign  governments. 
Vouchers  are  mailed  to  awardholders 
showing  payments  due.  Awardholders 
Sign  vouchers  certifying  that  he/she  is 
entitled  to  payment.  Executed  vouchers 
are  used  as  basis  for  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,400. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
700  hours. 

Clearance  Officer:  Juanita  Holder, 
Financial  Management  Service,  3700 
East  West  Highway,  Room  135,  PGP  n, 
Hyattsville,  MD  20782. 

0^fB  Reviewer:  Joseph  F.  Lackey,  Jr.. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  03-6826  Filed  3-20-03;  8:45  am] 

BILUNG  CODE  4810-35-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  12,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
.  Officer  Usted.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  April  21,  2003.  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1503. 

Revenue  Procedure  Number:  Revenue  * 
Procedure  96-53. 

Type  of  Review:  Extension. 

Title:  Section  482 — Allocations 
Between  Related  Parties. 

Description:  The  information 
requested  in  section  4.02.  5,  8.02.  9. 
11.01, 11.02(1),  11.04, 11.07  and  11.08 
is  required  to  enable  the  Internal 
Revenue  Service  to  give  advice  on  filing 
Advance  Pricing  Agreement 
applications,  to  process  such 
applications  and  negotiate  agreements, 
and  to  verify  compUance  with 
agreements  and  whether  agreements 
require  modification. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  160. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  32  hours,  49 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,250  hours. 

Clearance  Officer:  Gleim  Kirkland. 
(202)  622-3428.  Internal  Revenue 
Service.Room  6411-03.1111 
Constitution  Avenue.  NW., Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316.  Office  of  Management 
and  Budget,Room  10235,  New  Executive 
Office  Building.Washington,  DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  03-6827  Filed  3-20-03;  8:45  am] 
BILUNG  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8886 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conmients. 

SUMMARY:  The  Departinent  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8886,  Reportable  Transaction  Disclosure 
Statement. 

DATES:  Written  comments  should  be 
received  on  or  before  May  20,  2003.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Requests  for  additional  information  or' 
copies  of  the  form  and  instructions 
shoiUd  be  directed  to  Carol  Savage. 
(202)  622-3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.},  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPI.EMENTARY  INFORMATKM: 

Title:  Reportable  Transaction 
Disclosure  Statement. 

OMB  Number.- 1545-1800. 

Form  Number:  8886. 

Abstract:  Regulation  section  1.6011-4 
requires  certain  taxpayers  to  disclose 
reportable  transactions  in  which  they 
directiy  or  indirectly  participated. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a  i 

cmrently  approved  collection. 

Affected  Public:  Business  or  other  fw-- 
profit  organizations,  and  individuals. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  8 
hours.  14  minutes. 

Estimated  Total  Annual  Burden 
Hours;  4.115. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  the  collection  of  information 
displays  a  vaUd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents:  Conunents 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
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public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  18.  2003. 
Carol  Savage, 
Program  Analyst. 
[FR  Doc.  03-6856  Filed  3-20-03;  8:45  ami 

■NXMOCOOC  M30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0554] 

Agency  Information  Collection: 
Emergency  Submission  for  OMB 
Review;  Comment  Request 

agency:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  United  States 
Department  of  Veterans  Affairs  (VA), 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  emergency  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507(j){l)).  An  emergency 
clearance  is  being  requested  for 
approval  of  the  revisions  of  VA  Form 
10-0361  series  and  to  include  several 
new  forms  to  comply  with  Public  Law 
107-95.  Public  Law  107-95  re- 
established VA's  Homeless  Providers 
Grant  and  Per  Diem  Program.  The  law 
mandated  that  three  new  grant  programs 
be  created  for  homeless  veterans.  VA 
Form  10-0361  has  been  revised  to 
reflect  the  changes  mandated  by  the 
new  public  law.  Several  new  forms  were 
created  to  implement  the  provision  of 
the  statute. 

DATES:  Comments  must  be  submitted  on 
or  before  March  28,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Records  Management 


Service  (005E3).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW.. 
Washington.  DC  20420.  (202)  273-8030. 
FAX  (202)  273-5981  or  e-mail: 
denise.inclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0554". 

Send  comments  and 
reconunendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
iWashington.  DC  20503  (202)  395-7316 
or  FAX  (202)  395-6974.  Please  refer  to 
"2900-0554". 
SUPPLEMENTARY  INFORMATION: 

Titles 

a.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Capital  Grant 
Application.  VA  Form  10-0361-CG. 

b.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Life  Safety  Code 
Application.  VA  Form  10-0361-LSC. 

c.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Per  Diem  Only 
Application,  VA  Form  10-0361-PDO. 

d.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Special  Needs 
Application.  VA  Form  10-0361-SN. 

e.  Compliance  Reports  for  Per  Diem 
and  Special  Needs  Grants.  No  form 
needed.  May  be  reported  to  VA  in 
standard  business  narrative. 

f.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Technical  Assistance 
Application.  VA  Form  10-0361-TA. 

g.  Compliance  Reports  for  Technical 
Assistance  Grants.  No  form  needed.  May 
be  reported  to  VA  in  standard  business 
narrative. 

OM^Control  Number:  2900-0554. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Abstract:  The  information  collected 
on  VA  Form  10-0361  series.  Homeless 
Providers  Grant  and  Per  Diem  Program, 
will  be  used  to  determine  applicants 
eligibility  to  receive  a  grant/or  per  diem 
payments  which  provide  supportive 
housing/services  to  assist  homeless 
veterans  transition  to  independent 
living.  The  collected  information  will  be 
used  to  apply  the  specific  criteria  to  rate 
and  rank  each  application;  and  to  obtain 
information  necessary  to  ensure  that 
Federal  funds  are  awarded  to  applicants 
who  are  financially  stable  and  who  will 
conduct  program  for  which  a  grant  and/ 
or  per  diem  award  was  made.  If  this 
data  were  not  collected,  VA  would  not 
be  able  to  implement  the  provisions  of 
Public  Law  107-95. 

Affected  Public:  Not-for-profit 
institution,  and  State,  local  or  tribal 
government. 

Estimated  Total  Annual  Burden: 

a.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Capital  Grant 


Application.  VA  Form  10-0361-CG— 
3.500  hours. 

b.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Life  Safety  Code 
Application,  VA  Form  10-0361-LSC— 

2,000  hours. 

c.  Homeless  Providers  Grant  and  Per 
Diem  Program,  Per  Diem  Only 
Application,  VA  Form  10-0361-PDO— 
3.000  hours. 

d.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Special  Needs 
Application.  VA  Form  10-0361-SN— 
4,000  hours. 

e.  Compliance  Reports  for  Per  Diem 
and  Special  Needs  Grants— 1,500  hours. 

f.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Technical  Assistance 
Application.  VA  Form  10-0361-TA— 

250  hours. 

g.  Compliance  Reports  for  Technical 
Assistance  Grants — 90  hours. 

Estimated  Avemge  Burden  Per 
Respondent 

a.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Capital  Grant 
Application.  VA  Form  1(M)361-CG— 35 
hours. 

b.  Homeless  Providers  Grant  and  Per 
Diem  Program,  Life  Safety  Code 
Application,  VA  Form  10-0361-LSC— 
10  hours. 

c.  Homeless  Providers  Grant  and  Per 
Diem  Program,  Per  Diem  Only 
Application,  VA  Form  10-0361-PDO— 

20  hours. 

d.  Homeless  Providers  Grant  and  Per 
Diem  Program,  Special  Needs 
Application,  VA  Form  1(>-0361-SN— 20 

hours. 

e.  Compliance  Reports  for  Per  Diem 
and  Special  Needs  Grants — 5  hours. 

f.  Homeless  Providers  Grant  and  Per 
Diem  Program,  Technical  Assistance 
Application,  VA  Form  10-0361-TA— 10 
hoius. 

g.  Compliance  Reports  for  Technical 
Assistance  Grants — 2.25  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents 

a.  Homeless  F*roviders  Grant  and  Per 
Diem  Program,  Capital  Grant 
Application,  VA  Form  10-0361-CG— 

100. 

b.  Homeless  Providers  Grant  and  Per 
Diem  Program,  Life  Safety  Code 
Application.  VA  Form  10-0361-LSC— 

200. 

c.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Per  Diem  Only 
Application.  VA  Form  10-0361-PDO— 

150. 

d.  Homeless  Providers  Grant  and  Per 
Diem  Program.  Special  Needs 
Application.  VA  Form  10-0361-SN— 

200. 

e.  Compliance  Reports  for  Per  Diem 
and  Special  Needs  Grants— 300. 
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f.  Homeless  Providers  Grant  and  Per 
Diem  Program,  Technical  Assistance 
Application,  VA  Form  1(M)361-TA— 
25. 

g.  Compliance  Reports  lor  Technical 
Assistance  Grants — 40. 

Dated:  March  14.  2003. 

By  direction  of  the  Secretary. 
Martin  L.  Hill, 

Acting  Director,  Records  Management 
Service. 
(FR  Doc.  03-6789  Filed  3-20-03:  8:45  am] 

BHXMGCOOE  S330-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Former 
Prisoners  of  War,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Conmiittee  Act) 
that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
(FPOW)  will  be  held  on  April  28-30, 
2003,  at  the  Department  of  Veterans 
Affairs  Central  Office.  810  Vermont 
Avenue.  NW.,  Washington,  DC  20420. 
On  April  28,  the  meeting  will  be  held 
in  the  Omar  Bradley  Conference  Room 
and  on  April  29  and  30,  the  Committee 
will  meet  in  Room  230.  Each  day  the 
meeting  will  convene  at  9  a.m.  and  end 
at  4:30  p.m.  The  meeting  is  open  to  the 
public. 

The  purpose  of  the  committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  under 
title  38.  United  States  Code,  for  veterans 
who  are  former  prisoners  of  war,  and  to 
make  recommendations  on  the  needs  of 
such  veterans  for  compensation,  health 
care  and  rehabilitation. 

The  agenda  for  April  28  will  begin 
with  an  introduction  of  Committee 
members,  remarks  from  dignitaries,  a 
review  of  Committee  reports,  an  update 
of  activities  since  the  last  meeting,  and 
a  period  for  FPOW  veterans  and/or  the 
public  to  address  the  committee.  The 
Committee  will  also  discuss  future 
plans  for  the  VA  FPOW  Learning 
Seminars,  and  conclude  with  a  report 
pn  the  development  of  Special  FPOW 
Care  and  Benefits  Teams.  The  agenda  on 
April  29  will  include  a  review  of  VA's 
Compensation  and  Pension  Service 
activities,  including  new  outreach 
initiatives  to  FPOWs,  initiatives  to 
reduce  the  number  of  old  pending 
disability  claims,  as  well  as  a  pro^«ss 


report  fi-om  VA's  FPOW  Medical 
Presumptions  Workgroup.  The 
Committee  will  also  hear  presentations 
on  the  activities  of  the  Veterans  Health 
Administration,  including  a  report  on 
priority  for  FPOWs  in  Long-Term  Health 
Care  programs.  The  Committee  will  then 
hear  a  presentation  from  the  Robert  E. 
Mitchell  Center  for  Prisoner  of  War 
Studies.  The  day  will  conclude  with 
new  business  and  general  discussion. 
On  April  30,  the  Committee's  Medical 
and  Administrative  work  groups  will 
break  out  to  discuss  their  activities  and 
report  back  to  the  Committee. 
Additionally,  the  Committee  will  review 
and  analyze  the  comments  discussed 
throughout  the  meeting  for  the  purpose 
of  assisting  and  compiling  a  final  report 
to  be  sent  to  the  Secretary. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Ronald  J.  Henke,  Director. 
Compensation  and  Pension  Service  (21). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW..  Washington,  DC 
20420.  Submitted  materials  must  be 
received  by  Xpril  18.  2003. 

Dated:  March  14,  2003. 

By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-6790  Filed  3-20-^)3;  8:45  ami 

BILLING  COOE  S320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

National  Commission  on  VA  Nursing; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  imder  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  that 
the  National  Commission  on  VA 
Nursing  will  conduct  public  hearings 
during  the  month  of  April  2003.  The 
purpose  of  the  hearings  is  to  obtain  oral 
and  written  testimony  on  current  VA 
performance  of  nursing  staff  peer  review 
process,  promotion,  recognition,  respect 
and  rewards.  Information  gained  from 
this  endeavor  will  be  considered  in 
fonning  conclusions  and  making 
recommendations  for  enhancing  staff 
retention. 

The  purpose  of  the  Commission  is  to 
provide  advice  and  make 
r(9commendations  to  Congress  and  the 
Secretary  of  Veterans  Affairs  regarding 


legislative  and  organizational  policy 
changes  to  enhance  the  recruitment  and 
retention  of  nurses  and  other  muring 
personnel  in  VA.  The  Commission  is 
required  to  submit  to  Congress  and  the 
Secretary  of  Veterans  Affairs  a  report, 
not  later  than  two  years  from  May  8, 
2002,  on  its  findings  and 
recommendations. 

Nursing  staff  of  the  Department  of 
Veterans  Affairs  fitim  across  the  country 
will  have  an  opportiuiity  to  give  oral   . 
and  v«-itten  testimony.  Hearings  will 
begin  at  9  a.m.  and  end  at  5  p.m.  Oral 
testimony  will  be  limited  to  10  minutes. 
An  open  forum  will  be  available  for  20 
minutes  during  the  morning  and  20 
minutes  in  the  afternoon.  Each  person 
registered  to  speak  during  the  open 
forum  will  have  3  minutes  and  will  be 
given  a  first  come  first  serve  slot.  All 
hearings  will  be  conducted  by  a  lead 
Commission  member  with  other 
members  in  attendance. 

Hearings  are  planned  to  accommodate 
staff  frtim  various  networks.. The  dates 
and  location  are  as  follows: 

April  3,  2003:  Hotel  Monaco.  333  St. 

Charles  Ave..  New  Orleans.  LA  70130. 

(504)  561-0010. 
April  16,  2005;  Radisson  Plaza-Warwick 

Hotel.  1701  Locust  Street, 

Philadelphia,  PA  19103.  (215)  735- 

6000. 
April  24,  2003:  Marriott  Chicago 

Schaumburg,  50  N.  Martingale  Road, 

Chicago,  BL  60173.  (847)  384-2739. 
April  30,  2003:  Location  to  be 

determined,  Los  Angeles,  CA. 

Additional  information  and 
instructions  for  preparing  and 
submitting  written  testimony  is 
available  on  the  Commission's  Web  site 
at  http://www.va.gov/ncvan. 

Members  of  the  public  may  submit 
prepared  statements  for  review  by  the 
Commission  in  advance  of  hearings,  to 
Ms.  Oyweda  Moorer,  Director  of  the 
National  Commission  on  VA  Niu^ing,  at 
Department  of  Veterans  Affairs  (108N), 
810  Vermont  Avenue,  NW., 
Washington,  DC-20420.  Any  member  of 
the  public  wishing  to  attend  the  hearing 
should  contact  Ms.  Stephanie  Williams. 
Program  Analyst  at  (202)  273-4944. 

Dated:  March  14,  2003. 

By  direction  of  the  Secretary.    , 
E.  Philip  Riggin. 
Committee  Management  Officer. 
[FR  Doc.  03-6791  Filed  3-20-03;  8:45  am] 
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Federal  Energy  Regulatory  Commission 
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Hydroelectric  Licensing  Under  the  Federal 
Power  Act;  Proposed  Rule 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  4, 5, 16,  and  385 

[Docket  No.  RM02-1 6-000] 

Hydroelectric  Licensing  Under  the 
Federal  Powrer  Act 

February  20.  2003. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
revise  its  regulations  pertaining  to 
hydroelectric  licensing  under  the 
Federal  Power  Act.  The  proposed 
revisions  would  create  a  new  licensing 
process  in  which  a  potential  license 
applicant's  pre-filing  consultation  and 
the  Commission's  scoping  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA)  would  be  conducted 
concurrently,  rather  than  sequentially. 
The  proposed  rules  also  provide  for 
increased  public  participation  in  pre- 
filing  consultation;  development  by  the 
potential  applicant  of  a  Commission- 
approved  study  plan;  better 
coordination  between  the  Commission's 
processes,  including  NEPA  document 
preparation,  and  those  of  Federal  and 
state  agencies  with  authority  to  require 
conditions  for  Commission-issued 
licenses;  encouragement  to  informal 
resolution  of  any  study  disagreements, 
followed  by  mandatory,  binding  study 
dispute  resolution;  and  schedules  and 
deadlines. 

DATES:  Comments  are  due  April  21, 
2003. 

ADDRESSES:  File  written  comments  with 
the  Office  of  the  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Comments  should  reference  Docket  No. 
RM02-16-000.  Comments  may  be  filed 
electronically  or  by  paper  (an  original 
and  14  copies,  with  an  accompanying 
computer  diskette  in  the  prescribed 
format  requested). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Clements,  Office  of  the  General  Counsel, 
Room  101-57,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
202-502-8070. 
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I.  Introduction 

1.  The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  its  regulations  governing  the 
process  for  licensing  of  hydroelectric 
power  projects  by  establishing  a  new 
licensing  process.  The  proposed 
amendments  are  the  culmination  of 
many  actions  by  the  Commission,  other 
Federal  and  state  agencies,  Indian  tribes, 
licensees,  and  members  of  the  public  to 
develop  a  more  efficient  and  timely 
licensing  process,  while  ensuring  that 
licenses  provide  appropriate  resoiut:e 
protections  required  by  the  Federal 
Power  Act  (FPA)  and  other  applicable 
laws. 

2.  The  proposed  new  licensing 
process  is  designed  to  create  efficiencies 
by  integrating  a  potential  license 
applicant's  pre-filing  consultation  with 
the  Commission's  scoping  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA).'  Highlights  of  this  'integrated" 
process  include: 

•  Increased  assistance  by  Conunission 
staff  to  the  potential  applicant  and 
stakeholders  during  the  development  of 
a  license  application; 

•  Increased  public  participation  in 
pre-filing  consultation: 

•  Development  by  the  potential 
applicant  of  a  Commission-approved 
study  plan; 

•  Better  coordination  between  the 
Conunission's  processes,  including 
NEPA  document  preparation,  and  those 
of  Federal  and  state  agencies  and  Indian 
tribes  with  authority  to  require 
conditions  for  Commission-issued 
licenses; 

•  Encouragement  of  informal 
resolution  of  study  disagreements, 
followed  by  mandatory,  binding  study 
dispute  resolution; 

'    •  Elimination  of  the  need  for  post- 
application  study  requests;  and 

•  Issuance  of  public  schedules  and 
enforcement  of  deadlines. 

3.  We  believe  that  the  proposed 
changes  will  significantly  improve  the 
licensing  process.  During  the 
development  of  this  proposed  rule, 
many  commenters  have  raised  issues 
beyond  the  scope  of  this  rulemaking 
and,  in  fact,  beyond  the  scope  of  this 
Commission's  jiu-isdiction,  such  as 
concerns  about  the  content  of  license 
conditions  imposed  by  various  federal 
land  and  resource  management  agencies 
with  authority  to  require  conditions  for 
Conunission-issued  licenses.  We 
acknowledge  that  the  changes  proposed 
in  this  rulemaking  are  largely 
procedural  in  nature  and  woiUd  amend 
only  the  regulations  of  this  Commission, 


>  42  U.S.C.  4321.  etseq. 
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not  the  regulations  of  any  of  the  Federal 
or  state  agencies  involved  in 
hydropower  licensing.  Nevertheless,  we 
believe  that  these  proposed  procedural 
changes  will  promote  better-informed 
decision-making  by  everyone  involved 
in  the  licensing  process. 

4.  Moreover,  we  willcontinue  to 
support  the  resource  management 
agencies  outside  the  context  of  this 
rulemaking  as  they  explore  ways  of 
improving  their  own  licensing-related 
processes.  We  appreciate  the  coUeg^ial 
spirit  in  which  the  Departments  of 
Agriculture,  Commerce,  and  the 
Interior,  in  particular,  have  worked  with 
us  during  the  development  of  this 
proposed  rule.  We  applaud  the 
aimouncement  of  Interior's  Assistant 
Secretary-Policy,  Management,  and 
Budget,  at  our  joint  hearing  on 
November  7,  2002  in  this  proceeding, 
that  Interior  is  developing  an 
administrative  appeals  process  for  its 
mandatory  conditions.  Agriculture  has 
had  such  a  process  for  several  years,  and 
we  support  that  Department  in 
examining  ways  of  streamlining  its 
existing  process.  The  Commission  is 
ready  to  assist  these  other  agencies  in 
this  regard. 

n.  Background 

5.  Sections  4, 10, 14, 15,  and  18  of  the 
FPA,2  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986 
(ECPA),3  provide  the  regulatory 
framework  for  the  licensing  of  non- 
Federal  hydroelectric  projects. 

6.  Section  10(a)(1)  ^  provides  that 
hydropower  licenses  issued  must  be 
best  adapted  to  a  comprehensive  plan 
for  the  affected  waterways  for  all 
beneficial  public  uses,  and  must  include 
provisions  for  the  protection  of  fish  and 
wildlife  and  other  beneficial  public 
uses,  and  that  the  Commission  must 
give  enviromnental  values,  including 
fish  and  wildlife  and  recreation,  equal 
consideration  with  hydropower 
development.  Under  section  4(e),' 
licenses  for  projects  located  within 
Federal  reservations  must  also  include 
any  timely  conditions  mandated  by  the 
department  that  manages  the 
reservation,  which  in  most  cases  is  the 
Department  of  Agriculture  or  the 
Interior.  Under  section  18,  licenses  must 
also  include  fishways  if  they  are  timely 
prescribed  by  the  Departments  of 
Commerce  or  Interior. 


2 16  U.S.C  797,  803.  807.  808,  and  811.  Sections 
4  and  .10  apply  to  all  licenses.  Sections  14  and  15 
are  specific  to  the  issuance  of  a  new  license 
following  the  expiration  of  an  initial  license. 

'Pub.  L.  99-495,  100  Stat.  1243. 

« 16  U.S.C.  803(a)(1). 

5 16  U.S.C  797e. 


7.  In  addition,  section  401(a)(1)  of  the 
Clean  Water  Act  ^  requires  a  license 
applicant  to  obtain  from  the  state  in 
which  any  project  discharge  into 
navigable  waters  originates,  certification 
that  such  discharge  wilY  comply  with 
applicable  water  quality  standards,  or 
waiver  of  such  certification.  Section 
401(d)  requires  state  water  quality 
certification  conditions  to  be  included 
in  hydroelectric  licenses. 

8.  Other  Federal  statutes  may  also 
apply  to  a  license  application.  These 
include,  among  others,  the  Endangered 
Species  Act  (ESA),^  Coastal  Zone 
Management  Act  (CZMA),"  and 
National  Historic  Preservation  Act 
(NHPA).« 

A.  Current  Licensing  Procedures 

9.  The  Commission  staff  processes 
license  applications  in  hearings 
conducted  by  notice  and  comment 
procedures.  Licensing  procedures  have 
evolved  over  time  in  response  to 
changes  in  the  statutory  framework, 
increased  public  awareness  of  the  need 
for  increased  environmental  protection, 
and  as  a  result  of  Commission  efforts  to 
make  the  process  more  efficient  and 
effective. 

10.  Under  the  existing  "traditional" 
process,  prior  to  filing  an  appUcation, 
applicants  must  consult  with  Federal 
and  state  resource  agencies,  affected 
land  managing  agencies,  Indian  tribes, 
state  water  quality  agencies  and,  to 
some  extent,  the  public,  and  must 
provide  the  consulted  entities  with 
information  describing  the  proposed 
project.  The  applicant  must  also 
conduct  studies  necessary  for  the 
Commission  staff  to  make  an  informed 
decision  on  the  application.  Under  the 
Commission's  detailed  regulations 
concerning  prefiling  consultation  and 
processing  of  filed  applications,'"  the 
formal  proceeding  before  the 
Commission  does  not  begin  until  the 
license  application  is  filed.  Accordingly, 
the  Commission  staff  do  not  generally 
participate  in  pre-filing  consultation. 

11.  After  an  application  is  filed,  the 
Federal  agencies  with  responsibilities 
imder  the  FPA  and  other  statutes,  the 
states,  Indian  tribes,  and  other 
participants  have  opportunities  to 
request  additional  studies  and  provide 
comments  and  recommendations. 
Federal  agencies  with  mandatory 
conditioning  authority  also  provide 
their  conditions.  The  Commission  staff 
may  ask  for  additioneil  information  that 


it  needs  for  its  environmental  analysis. 
All  of  this  information  is  incorporated 
into  the  Commission  staff's 
environmental  review  under  the  NEPA. 

12.  The  Commission's  regulations  also 
provide  for  an  alternative  licensing 
process  (ALP),  which  combines  the  pre- 
filing  considtation  process  under  the 
FPA  with  the  environmental  review 
process  imder  NEPA."  Under  this 
process,  the  parties  work  collaboratively 
prior  to  the  filing  of  the  appUcation  to 
develop  the  application  and,  in  most 
cases,  a  preliminary  draft  NEPA 
document,  and  generally  anticipate 
efforts  to  conclude  a  settlement 
agreement.  Also,  the  Commission  staff 
participate  to  a  greater  extent  than 
under  the  traditional  process. 

B.  Reform  Efforts  ' 

13.  There  is  widespread  agreement 
that  additional  improvements  are 
needed  to  further  the  goal  of  achieving 
a  more  efficient  and  timely  licensing 
process  without  sacrificing 
environmental  protection.  The 
President's  National  Energy  PoUcy 
report  included  recommendations  in 
this  regard, '2  and  the  Commission,  the 
Federal  agencies,  and  many  hydropower 
program  stakeholders  are  engaged  in  a 
variety  of  activities  toward  the  same  . 
end. 

14.  The  Commission  staffs  ongoing 
efforts  include  an  Outreach  Program  in 
which  interested  persons  meet  with 
members  of  the  licensing  staff  to  learn 
about  the  licensing  process  and  related 
laws  and  Commission  regulations; 
various  interagency  training  activities; 
encouragement  of  settlements  through    • 
the  use  of  Alternative  Dispute 
Resolution  (ADR);  and  issuance  of 
guidance  documents."  In  May  2001,  the 
Commission  staff  prepared  a 
comprehensive  report  on  hydropower 
licensing,  including  recommendations 
designed  to  make  the  licensing  process 
more  efficient  and  timely.'*  The 
Commission  held  in  December  2001  and 
November  2002  Hydroelectric  Licensing 
Status  Workshops  to  identify  and  focus 
attention  on  long-pending  license 
applications  and  find  ways  to  bring 


«33  U.S.C.  1341(a)(1). 
'16  U.S.C.  1531-1543. 
» 16  U.S.C.  1451-1465. 
"16  U.S.C.  470-4 70W-6. 
'"See  18  CFR  Parts  4  and  16. 


"  18  CFR  4.34(1). 

<2  Report  of  the  National  Energy  Policy  Gmup. 
May20»1. 

"  Staff  guidance  documents  include  the 
Licensing  Handtxxjk,  Environmental  Analysis 
Preparation,  and  ALP  guidelines.  All  of  these  are 
posted  on  the  Commission's  Web  site  {http:// 
ww^i-.ferc.gov/hydro) . 

'*  Report  to  Congress  on  Hydroelectric  Licensing 
Policies,  Procedures,  and  Regulations — 
Comprehensive  Review  and  Recommendations 
Pursuant  to  Section  603  of  the  Energy  Act  of  2000. 
Federal  Energy  Regulatory  Commission,  May  2001 
(Section  603  Report).  The  report  can  be  viewed  at 
http://wvinv.ferc.gov/hydro/docs/seciion603.htm. 
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these  cases  to  completion.'^  The 
Commission  staff  also  held  regional 
workshops  with  states  on  how  better  to 
integrate  Commission  licensing 
processes  with  the  states'  Clean  Water 
Act  responsibilities.'** 

15.  Federal  agencies  have  also  worked 
cooperatively  on  several  efforts  to 
improve  the  licensing  process.  For 
example,  the  staff  of  the  Commission, 
the  Departments  of  the  Interior, 
Conmierce,  Agriculture,  and  Energy,  the 
Council  on  Environmental  Quality,  and 
the  Environmental  Protection  Agency 
formed  an  Interagency  Task  Force  to 
Improve  Hydroelectric  Licensing 
Processes  (ITF).  The  ITF's  efforts 
resulted  in  a  series  of  commitments  and 
administrative  actions  intended  to  make 
the  licensing  process  more  efficient  and 

timely.'^ 

16.  More  recently,  in  July  of  2001. 
senior  managers  from  the  Commission 
staff  and  other  Federal  agencies  formed 
the  Interagency  Hydropower  Committee 
(WC)  to  build  on  the  commitments 
developed  by  the  ITF  and  to  develop 
additional  procedural  modifications  that 
would  further  improve  the  efficiency 
and  timing  of  licensing  while 
maintaining  environmental  protections. 
The  IHC  developed  a  proposal  for  an 
integrated  licensing  process.  Another 
integrated  licensing  process  proposal 
was  developed  and  circulated  for 
comment  by  the  National  Review  Group 
(NRG),  a  multi-stakeholder  forum 
consisting  of  representatives  from 
industry  and  non-governmental 
organizations  (NGOs). 

17.  One  reform  concept  that  shows 
particular  promise  is  a  licensing  process 
that  integrates  an  applicant's  prefiling 
consultation  with  resource  agencies, 
Indian  tribes,  and  the  public  with  the 
Commission  staffs  NEPA  scoping 
(integrated  process).  Such  an  approach 
could  differ  from  the  ALP  in  several 
respects,  such  as  ensuring  the 
Commission  staff  involvement  at  all 
stages,  establishing  deadlines  for  all 
participants,  providing  a  more  effective 
vehicle  for  study  dispute  resolution 
than  currently  exists,  and  better 
integrating  the  Commission  staff  actions 
with  the  actions  of  other  Federal 
agencies  with  statutory  roles  under  the 
FPA. 


C.  The  Instant  Proceeding 

18.  On  September  12.  2002,  the 
Commission  and  the  Federal  agencies 
with  mandatory  conditioning  authority 
under  FPA  sections  4(e)  and  18 
commenced  this  proceeding  by  issuing 
a  notice  requesting  comments  in 
response  to  a  series  of  questions 
concerning  the  need  for  a  new  licensing 
process,  how  an  integrated  process 
might  best  be  implemented,  and 
establishing  a  series  of  regional  public 
and  tribal  forums  to  discuss  issues  and 
proposals  associated  with  establishing  a 
new  licensing  process.'" 

19.  Following  the  regional  forums  and 
submission  of  written  comments  in 
early  December  2002,  the  Commission 
conducted  public  drafting  sessions  on 
December  10-12,  2002,  in  which 
discussion  of  the  results  of  the  regional 
forums  and  conunents  was  followed  by 
a  broadly-based  collaborative  effort  to 
develop  consensus  reconunendations  on 
an  integrated  licensing  process  and, 
where  possible,  develop  preliminary 
draft  regulatory  text. 

20.  Following  the  December  drafting 
sessions,  the  Commission  staff  and  staff 
from  the  Federal  agencies  with 
mandatory  conditioning  authority  held 
additional  discussion  and  drafting 
sessions. 

21.  The  Commission  appreciates  the 
active  participation  and  deliberate  and 
thoughtful  comments  provided  by  the 
industry  representatives.  Federal  and 
state  resource  agencies,  Indian  tribes, 
and  members  of  the  public  in  this 
proceeding.  The  provisions  of  the 
proposed  rule,  discussed  below,  attempt 
to  fully  take  into  consideration  the 
interests  of  all  of  the  stakeholders  and 
to  propose  an  integrated  licensing 
process  that  will  serve  the  public 
interest.'" 

22.  Following  the  issuance  of  this 
notice,  and  prior  to  the  due  date  for 
comments,  the  Commission  will 
conduct  additional  regional  stakeholder 
workshops  to  seek  consensus  on  final 
rule  language.  The  schedule  for  these 
workshops  may  be  viewed  on  the 
hydroelectric  page  of  the  Commission's 
website. 


m.  Discussion 

A.  Need  for  a  New  Integrated  Process 

•23.  The  fundamental  issue  in  this 
proceeding  is  whether  the  Commission, 
by  adopting  a  new  licensing  process, 
can  m^e  significant  progress  toward 
the  goal  of  more  efficient  and  timely 
licensing  procedures,  while  ensuring 
environmental  protection.-^"  Many 
commenters  from  across  the  spectrum  of 
interests  think  a  new  process  can 
achieve  these  goals. ^i  Many  also 
support  the  adoption  of  an  integrated 
process,  subject  to  various 
recommendations. 22 

24.  Others  assert  that  there  is  no  need 
for  an  integrated  licensing  process 
distinct  from  the  traditional  process  if 
the  Commission  takes  the  most 
beneficial  aspects  of  such  a  process  and 
incorporates  them  into  the  traditional 
process,  or  believe  that  a  new  untested 
process  is  unlikely  to  result  in  greater 
efficiency.^a 

25.  Many  factors  can  cause  delays  in 
licensing.  These  include  multiple 
applications  for  projects  in  the  same 
watershed;  Failure  to  resolve  during 
pre-filing  consultation  disagreements 
over  requests  for  the  applicant  to  gather 
information  or  conduct  studies;  requests 
for  extensions  of  time,  including 
extensions  of  time  for  Federal  agencies 
to  provide  mandatory  conditions 
pursuant  to  FPA  section  4(e)  and 


•*  The  Commission  staff  established  Docket  No. 
ADOZ-05  for  the  workshop  proceeding.  A  number 
of  entities  have  made  flhngs  in  that  proceeding  with 
recommendations  for  improvements  to  the  licensing 
process. 

■"  Summaries  of  these  workshops  are  on  the 
Commission's  Web  site  at  http://www.ferc.gpv/ 
hydro/docs/licensing  workshop  sched.hlm. 

"  Reports  issued  by  the  ITF  have  been  made 
public  and  are  posted  on  the  hydroelectric  page  of 
the  Commission's  Web  site.  See  http:// 
www.ferc.gov/hydro/docs/interagBncy.htm. 


'»67  FR  58,739  (September  19,  2002).  Public  and 
Tribal  forums  were  held  in  Milwaukee,  Wisconsin; 
Atlanta,  Georgia:  the  Commission's  headquarters  in 
Washington,  DC;  Bedford,  New  Hampshire; 
Sacramento.  California;  and  Tacoma,  Washington. 
Entities  that  made  oral  comments  at  the  public  and 
tribal  forums  or  filed  written  comments  in  response 
to  the  September  12,  2002  notice  are  listed  on 
Appendix  A. 

"  For  the  convenience  of  commenters  on  the 
proposed  rule,  a  redline/strikeout  version  of  the 
affected  regulatory  text  is  being  posted  on  the 
hydroelectric  page  of  the  Commission's  Web  site. 


2"  Commenters  raised  many  issues  that  exceed  the 
Commission's  jurisdiction  or  are  beyond  the  scope 
of  this  rulemaking,  including  dispersed  decisional 
authority  in  the  statutory  scheme,  minimum  terms 
for  licenses,  our  policy  on  decommissioning  of 
hydroelectric  projects,  annual  charges  for  the  use  of 
Federal  lands,  and  the  Mandatory  Conditions 
Review  Policy  of  the  Departments  of  the  Interior 
and  Commerce.  These  matters  should  be  addressed 
elsewhere. 

.!>  E.g..  Ameren/UE.  RAW.  HRC;  NHA;  NRG. 
AmRivers,  Oregon,  Washington.  APT,  Oregon, 
Kleinschmidt,  Michigan  DNR,  C-WRC.  CDWR. 
Menominee.  WYGF.  NHDES.  Wisconsin  DNR, 
California.  Interior,  NCWRC,  WPPD,  NYSDEC,  Long 
View.  Southern,  Maryland  DNR.  NMFS.  CRITFC, 
ADF&G.  PG&E. 

"  E.g..  NHA.  HRC,  NRG,  Kleinschmidt,  Michigan 
DNR,  C-WRC.  Menominee,  WYGF,  NHDES,  KT, 
OWRB.  Wisconsin  DNR,  Interior,  EEI.  PG&E,  HETF, 
PCWA.  NCWRC,  WPPD  NYSDEC,  Southern,  Caddo. 
Xcel,  NMFS,  CRITFC.  California,  NMFS.  ADF&G, 
Oregon,  CDWR,  PG&E.  The  NHA  version  of  an 
integrated  process  actually  encompasses  two 
differrent  tracks,  one  of  which  features  pre- 
application  study  development  and  NEPA  scoping, 
and  the  other  of  which  features  post-application 
additional  information  and  NEPA  scoping.  Only  the 
first  track  would  be  considered  an  integrated 
process  as  we  have  defined  it. 

23 California,  SCE.  Idaho  Power.  EEI.  California 
and  SCE  both  proposed  modified  traditional 
process  models,  which  they  characterize  as 
integrated  processes.  The  California  process  does 
not  fully  integrate  NEPA  scoping  with  study  plan 
development,  but  does  feature  pre-filing  NEPA 
scoping.  Wisconsin  DNR  and  Oregon  endorse 
California's  version  of  the  traditional  process    .•  .. 
model.  •'  <<';>'■ 
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fishway  prescriptions  pursuant  to 
section  18.  or  required  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 
or  National  Marine  Fisheries  Service 
(NMFS)  and  attendant  studies  under  the 
ESA;  and  delayed  receipt  of  state  water 
quality  certification. ^^ 

26.  Some  or  all  of  these  factors  may 
be  present  in  any  license  proceeding. 
However,  the  principal  causes  of  delay 
are  the  need  for  additional  information 
or  studies  after  the  application  is  filed, 
untimely  receipt  of  biological  opinions 
under  the  ESA.  and  state  water  quality 
certification.25  ji^^  longer  the  delay  in 
a  licensing  proceeding,  the  more  likely 
the  cause  is  to  be  lack  of  water  quality 
certification. 2B 

27.  The  potential  benefit  of  an 
integrated  licensing  process  can  be 
judged  by  the  extent  to  which  it 
addresses  these  causes  of  delay  in 
licensing.  The  process  we  are  proposing 
addresses  these  causes  by:  merging  pre- 
filing  consultation  with  the 
Commission's  NEPA  scoping;  enhancing 
consultation  with  Indian  tribes; 
improving  coordination  of  processes 
with  Federal  and  state  agencies, 
especially  those  with  mandatory 
conditioning  authority;  increasing 
public  participation  diu-ing  pre-filing 
consultation;  and  developing  a  study 
plan  and  schedule,  including 
mandatory,  binding  study  dispute 
resolution.  With  these  features,  the 
proposed  process  should  make  it  much 
more  likely  that  the  Commission. 
Federal  agencies  with  mandatory 
conditioning  authority,  and  state 
agencies  or  Indian  tribes  with  water 
quality  certification  authority  obtain  all 
the  information  they  need  to  carry  out 
their  respective  statutory 
responsibilities  by  the  time  the 
application  is  filed.  This  process  should 
also  encourage  early  settlement 
discussions  by  fostering  early 
development  of  information  necessary 
to  inform  setUement  negotiations.^^ 

28.  Some  commenters  made  process 
proposals  that  they  characterize  as 


"  Other  actions  that  have  increased  the  time 
required  for  licensing  include  a  policy  established 
in  1993  of  issuing  draft  environmental  analyses  for 
comment  in  all  license  proceedings  and  increasing 
reluctance  by  states  to  grant  waiver  of  water  quality 
certification.  See  603  Report,  p.  32. 

"W..  pp.  37-39. 

"W.  p.  43. 

"  Some  of  these  broadly-stated  features  and  more 
specific  features  discussed  below  are  consistent 
with,  or  were  developed  in  the  context  of,  the 
drafting  groups.  These  include  early  Commission 
contact  with  Indian  tribes,  development  of  a  pre- 
application  document,  inclusion  of  tribal  and 
public  interest  considerations  in  information 
development  and  study  plan  criteria.  One  drafting 
group  also  discussed  concepts  related  to  the  filing 
of  a  draft  license  application  that  are  the  subject  of 
specific  requests  for  comment 


modifications  to  the  traditional  process 
but  which  incorporate  some,  but  not  all, 
of  the  elements  of  the  proposed 
integrated  process.  NIIA,  for  instance, 
would  allow  the  license  applicant  to 
unilaterally  determine  whether  to  use 
an  integrated  process  or  to  defer  NEPA 
scoping  until  after  the  license 
application  is  filed,  and  would  not 
provide  for  binding  pre-filing  study 
dispute  resolution.  California  would 
include  expanded  pre-filing  public 
participation  and  dispute  resolution,  but 
would  defer  NEPA  scoping  until  late  in 
the  pre-filing  process.  For  these  and 
other  reasons,  these  proposals  fall  short 
of  the  gocil.  These  proposals  do  however 
also  contain  other  elements  which,  as 
discussed  below,  have  been  included  in 
the  proposed  process. 

B.  Traditional  Process  and  ALP  To  Be 
Retained 

29.  Our  proposal  to  establish  an 
integrated  process  raises  the  issue  of 
whether  there  is  a  need  to  retain  the 
traditional  process  or  ALP.  Industry 
commenters  generally  favor  retaining 
both  processes. 2»  They  argue  that  a 
single  process  is  not  suitable  for  every 
case,  and  that  they  need  flexibility  to 
choose  a  process  that  best  suits  the 
circumstances  of  each  project.^a  NHA 
suggests  that  licensee  process  choice  is 
needed  to  prevent  participants  from 
withholding  agreement  to  an 
appropriate  process  as  leverage  to 
extract  substantive  or  other  procedural 
advantages.  NHA  also  states  that  the 
traditional  process  remains  suitable  for 
projects  that  have  few  complications  or 
issues.  EEI  adds  that  the  traditional 
process  may  be  most  suitable  for  cases 
where  the  stakeholders  are  extremely 
polarized  and  unlikely  to  work 
cooperatively,  and  is  less  costly  for 
licensees  than  the  ALP.  EEI  and  some 
licensees  also  state  that  the  ALP.  which 
tends  to  be  labor-intensive  for  all 
concerned,  is  best  suited  to  large 
projects  with  the  revenues  to  support  an 
intensive  collaborative  effort,  but  makes 
little  sense  for  the  operator  of  a  small 
project.^"  Idaho  P«wer  adds  that  it  can 
be  difficult  to  get  fidl  participation  in 


"NHA,  Idaho  Power,  AEP,  EEI.  DM&GLH,  APT. 
SCL,  SCE,  WPPD,  Xcel,  NEU,  Troutman,  Southern, 
NYSDEC.  On  this  point,  the  industry  majority 
appears  to  enjoy  some  support  from  NYSDEC  and 
WDOE.  Michigan  DIMR  and  WDOE  state  that  they 
are  less  concerned  with  the  number  of  prtxesses 
than  with  funding,  coordination,  mutually 
agreeable  time  frames,  and  other  matters.  PGftE 
however  suggests  that  an  integrated  process  would 
eliminate  the  need  for  the  traditional  and 
alternative  process. 

2«NHA,  Idaho  Power,  AEP,  EEI,  DM&GLH,  APT, 
SCL,  SCE,  WPPD  Xcel,  ORWB;  NEU;  Troutman: 
Southern;  NEU. 

30  SCE,  CHI,  EEI,  Idaho  Power. 


pre-filing  consultation  by  agencies, 
tribes,  and  NGOs  with  large  agendas  and 
limited  resources.  Xcel  states  that  both 
the  traditional  and  ALP  processes  have 
been  used  successfully,  and  that  the 
study  criteria  and  timelines  of  the  IHC 
and  NRG  proposals  are  rigid  and  less 
likely  to  foster  settlements.  At  least  one 
Native  American  commenter  suggests  v 
that  the  limited  resources  of  many 
Indian  tribes  favor  a  choice  of  processes, 
although  it  does  not  endorse  leaving  the 
choice  to  applicants.^'  Some 
commenters  also  suggest  that  the 
traditional  process  needs  to  be  retained 
as  a  fallback  in  the  event  that  an 
integrated  process  or  ALP  breaks 
down.32 

30.  EEI  and  NHA  also  urge  us  to  allow 
license  applicants  to  tailor  the  licensing 
process  to  individual  projects:  that  is. 
regardless  of  the  process  used,  allow 
waiver  of  procedural  requirements  and 
the  incorporation  into  ongoing 
processes  of  features  from  an  integrated 
process.  *3  ggi  for  instance,  states  that 
the  National  Energy  Policy  Act  of  1992^* 
and  the  Council  on  Envirorunental 
Quality  regulations  ^s  permit  license 
applicants  to  prepare  draft 
environmental  assessments  and  to  have 
a  third  party  (i.e.,  a  contractor  funded  by 
the  applicant,  but  working  under  the 
Commission's  direction)  prepare  a  draft 
environmental  impact  statement  (EIS).  It 
requests  that  the  Commission  modify  its 
regulations  to  permit  this  in  any  process 
at  the  applicant's  option,  rathfer  than 
only  vvhere  an  ALP  is  used.  These 
arguments  are  considered  below.^* 

31.  Environmental  groups,  some 
Federal  and  state  agencies,  and  tribes 
argue  that  the  Commission  should  have 
one  process  that  is  sufficiently  flexible 
to  accommodate  the  circumstances  of 
any  specific  proceeding.  Broadly  stated, 
they  suggest  that  this  flexibility  would 
be  achieved  by  allowing  for  the 
applicant  and  stakeholders  to  agree  to 
modify  process  steps  and  schedules, 
subject  to  Commission  assent,  in  order 
to  ensure  that  all  parties  luiderstand  and 
agree  to  the  process  applicable  to  each 
proceeding,  and  by  providing  guidance 
on  acceptable  terms  of  settlement 
agreements.  These  commenters 
maintain  that  multiple  processes  will 
make  it  very  difficult  for  participants 
with  limited  resources,  and  that  it  is 
already  difficult  for  environmental 
groups  that  rely  heavily  on  volunteers  to 


3>GUFWC. 

32  EEI,  Troutman,  Menominee. 
"EEI. 

«Pub.  L.  102-486,  106 SUt.  2776-3133  (Oct.  24, 
1992). 
'5  40  CFR  part  1500,  ef  seq. 
M  See  Section  lO.F.a.b. 
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educate  their  members  on  the  existing 
hcensing  processes.^' 

32.  If  there  is  to  be  more  than  one 
proceeding,  some  of  these  entities 
recommend  that  the  ALP  be  the  only 
alternative  to  the  integrated  process,  and 
some  suggest  that  it  be  modified  to 
better  encourage  settlement 
agreements.*"  HRC  requests  that  if  the 
traditional  process  is  retained,  it  be 
modified  to  incorporate  important 
elements  of  an  integrated  process. 
NHDES  and  OWRB  recommend  that  the 
ALP  and  traditional  processes  be 
retained  until  it  is  demonstrated  that  the 
integrated  process  works,  at  which  point 
those  process  options  would  be 
eliminated. 

33.  We  conclude  that  it  is  appropriate 
to  retain  the  traditional  process  and 
ALP,  but  that  the  integrated  process 
should  be  the  default  process. 
Commission  approval  would  be 
required  to  use  the  traditional  process, 
as  is  now  required  for  the  ALP.^"  We  are 
persuaded  that  the  concerns  of  the 
industry  and  others  that  the  integrated 
process  may  not  be  appropriate  for  some 
.proceedings  are  well-founded.  The 
integrated  process  brings  together  in  a 
compressed  time  frame  consultation, 
studies,  dispute  resolution.  NEPA 
scoping  and  document  preparation,  and 
water  quality  certification  activities  that 
are  now  conducted  over  a  much  longer 
time  frame.  This  could  pose  undue 
difficulty  for  some  licensees, 
particularly  those  operating  small 
projects,  and  for  the  other  participants, 
who  may  agree  that  the  traditional 
process  will  work  best.  Other 
considerations  in  requesting  the 
traditional  process  might  include  the 
degree  of  stakeholder  support  for  that 
process,  level  of  controversy  concerning 
project  impacts,  and  the  degree  to  which 
relevant  information  already  exists. 

34.  We  are  also  not  inclined  to 
abandon  the  alternative  process.  It  has 

a  demonstrated  track  record  of  reducing 
license  application  processing  times,*" 
as  well  as  fostering  settlement 
agreements,  which  are  commonly  filed 
with  the  application  itself. 

35.  We  are  mindful  of  concerns  that 
the  availability  of  three  process 
alternatives  could  be  a  source  of 
confusion  for  some  participants.  We 
conclude  however  that  the  benefit  of 
having  different  processes  that  can  be 
applied  to  differing  circumstances 


outweighs  this  concern.  In  this  regard, 
we  also  note  that  the  integrated  process 
regulations  have  b^en  crafted  to  show 
the  steps  clearly  in  sequence  from 
beginning  to  end,  and  to  be  as  self- 
contained  [i.e.,  with  a  minimum  of 
cross-referencing  to  parts  4  and  16)  as  is 
practicable,  given  the  complexity  of  the 
statutory  scheme.  We  are  also  proposing 
to  require  any  applicant  seeking 
permission  to  use  the  traditional  process 
or  ALP  to  do  so  when  the  notification 
of  intent  to  seek  a  license  (NOI)  is 
filed,*'  so  that  all  concerned  will  have 
a  voice  in  the  process  selection  and  will 
know  which  process  will  apply  to  the 
proceeding  from  the  very  beginning.*^ 

36.  We  have  also  concluded  that 
certain  elements  of  the  integrated 
process  can  be  included  in  the  existing 
traditional  licensing  process.  These 
include  full  public  participation  in  pre- 
filing  consultation,  mandatory,  binding 
study  dispute  resolution,  and 
elimination  of  post-application 
additional  information  requests  for 
license  applications.  These  are 
discussed  below. ""^ 

D.  Key  Issues  and  Goals  for  an 
Integrated  Licensing  Process 

37.  The  September  12.  2002.  notice 
requested  comments  on.  among  other 
things,  what  key  issues  in  the  licensing 
process  need  to  be  addressed  and  how 
a  new  process  might  be  structured  to 
resolve  those  key  issues.  The  responses 
confirm  that  the  notice  correctly 
identified  the  key  issues. 

1.  Early  Identification  of  Issues  and 
Study  Needs 

38.  Nearly  all  commenters  state  that 
one  key  to  reducing  the  length  of  the 
licensing  process  is  for  all  concerned 
entities,  including  the  Commission  staff, 
to  participate  as  early  as  possible,  so 
that  issues  can  be  fully  identified,  study 
needs  resolved,  and  necessary  studies 
timely  conducted.**  Many  also  advise 
that  a  well-designed  integrated  process 
would  improve  the  timing  and 
development  of  mandatory  terms  and 


conditions  by  fostering  the  early 
involvement  of  Federal  and  state 
agencies  with  such  authorities  so  that 
needed  information-gathering  and 
studies  are  timely  commenced  and 
completed.*^ 

a.  Advance  Notification  of  License 
Expiration 

39.  The  IHC  proposed  that  three  years 
prior  to  the  deadline  for  an  existing 
licensee  to  file  notification  of  intent 
(NOI)  to  seek  a  new  license  the 
Commission  staff  would  notify  the 
licensee  of  the  deadline  and  provide  it 
with  a  list  of  basic  information  needs 
and  resource  agency  and  tribal  contacts 
(advance  notification  of  license 
expiration,  or  advance  notification). 
Under  the  IHC  proposal,  the  licensee 
would  be  encouraged  to  contact 
resource  agencies.  Indian  tribes,  and  the 
public  to  begin  identifying  issues  and 
collecting  data.  This  early  issue 
identification  and  data  collection  would 
help  to  ensure  that  the  licensee  files 
with  its  NOI  a  complete  "Pre- 
Application  Document."  ***  more  fully 
described  below,  which  would  help  to 
make  effective  integrated  pre-filing 
consultation  and  early  NEPA  scoping. 

40.  The  advance  notification  concept 
received  much  favorable  comment.*^ 
All  of  the  process  proposals  include 
some  form  of  voluntary  or  required  pre- 
NOI  consultation.*^  Some  proposals 
contemplate  an  advance  notification 
followed  by  a  pre-NOI  meeting  among 
the  licensee,  Commission  staff  and 
stakeholders. **»  NHA  would  also  have 
the  Commission  staff  directly  contact 
Indian  tribes  to  discuss  licensing 
process  options  and  initiate 
govemment-to-govemment 
consultation.  Under  the  NHA  and  SCE 
proposals  the  license  applicant  would, 
following  the  public  meeting,  choose  a 
licensing  process. ^^ 

41.  Long  View  recommends  that  the 
Commission  modify  its  regulations  to 
allow  existing  licensees  to  file  their  NOI 


"HRC.  AmRivers,  NYRU.  NE  FUDLW.  AMC. 
BRB-LST,  Menominee.  VANR.  KT,  RAW.  GLIFWC. 
Oregon.  CXnTC,  AMC.  BRB-LST.  Interior. 

"RAW.  Oregon.  C-WRC.  Menominee,  VANR. 
Wisconsin  DNR.  OMftGLH,  DomUr.  FPL.  AMC, 
AW.  California. 

»Seel8CFR4.34(i). 

««  See  603  Report,  pp.  2»-S4. 


«<  See  proposed  18  CFR  5.3  (Notification  of 
intent). 

"  See  proposed  18  CFR  5.1  (Applicability).  As 
discussed  below,  we  also  propose  to  require  a 
potential  applicant  for  an  original  license  to  file  an 
NOI. 

«'  See  Section  Ill.F.  We  are  also  making  certain 
other  modifications  applicable  to  all  processes, 
such  as  including  draft  license  articles  with  draft 
NEPA  documents.  See  Section  III.0.4. 

.**  E.g.,  EEI,  PGftE,  NRG.  SCE,  NHA.  Michigan 
DNR.  HRC.  NYSDEC,  Idaho  Power.  NF  Rancheria. 
Caddo,  ADK,  AmRivers.  AMC,  APT,  SCL.  C-WRC, 
CDWR.  Interior,  PG*E.  HETF.  PCWA.  APT. 
OM&GLH.  Skancke,  NYRU.  Oregon.  Wausau. 
Salish-Kootenai,  HLRTC.  PREPA,  Kleinschmidt, 
Xcel.  California.  WPPD,  RAW.  GUFWC.  Virginia. 
CRITFC,  NMFS,  NHDES.  VANR.  Wisconsin  DNR. 


«5  SCE.  Oregon.  Michigan  DNR,  HRC.  NHDES. 
Wisconsin  DNR.  Interior.  EEI.  PG*E,  PCWA. 
NCWRC,  WPPD  Xcel,  NMFS,  PacifiCorp. 
Kleinschmidt.  Idaho  Power,  NYSDEC,  Maryland 
DNR.  ADF&R,  CRITFC.  California. 

«•  See  proposed  18  CFR  5.4  (Pre-application 
document). 

«'  NHA,  APT.  Oregon.  Idaho  Power,  VANR. 
NHDES.  HRC,  SCE.  Kleinschmidt.  Menominee.  EEI. 
BRB-LST.  Southern. 

*"  Voluntary  pre-NOI  consultation  is 
contemplated  in  the  NRG  and  PG&E  proposals. 
Required  consultation,  at  least  to  the  extent  of  an 
initial  informational  meeting  conducted  by  the 
Commission  staff  and  existing  licensee,  is  provided 
for  in  the  NHA  proposal. 

♦"NHA.  HRC,  SCE. 

^  NHA  and  SCE  apparently  would  not  have  the 
applicant's  process  choice  subject  to  Commission 
approval. 
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any  time  prior  to  the  statutory  limit  of 
five  years  prior  to  license  expiration, 
rather  than  only  during  a  five  to  five  and 
one-half  year  window.  California 
recommends  moving  the  deadline  date 
for  the  NOI  forward  one  year  {i.e.,  6.5 
years  before  license  expiration)  based  on 
its  belief  that  more  time  is  needed 
between  the  NOI  and  license 
application  to  accommodate 
information-gathering  and  studies.^' 

42.  We  conclude  that  the  advance 
notification  concept  has  merit,  and  that 
the  notification  should  be  issued 
regardless  of  which  licensing  process 
may  be  selected.  It  would  however  be 
inconsistent  with  our  goal  of  developing 
a  more  timely  process  to  compel 
existing  licensees  to  commence  the 
licensing  process  in  advance  of  the  NOI, 
and  we  will  not  do  so.  The  Commission 
believes  that  in  the  great  majority  of 
cases,  a  license  applicant  should  be  able 
complete  consultation,  information- 
gathering  and  studies,  and  application 
development  in  the  three  to  three  and 
one-half  year  period  provided  for  in  our 
regulations. 

43.  We  propose  to  issue  an  advance 
notification  sufficiently  in  advance  of 
the  deadline  date  for  filing  of  an  NOI 
with  respect  to  each  project  to  ensure 
that  the  existing  licensee  is  alerted  to 
the  requirements  of  the  NOI.  Pre- 
Application  Document,  and  any 
potential  request  to  use  the  traditional 
process  or  ALP.^^  Because  the  advance 
notification  will  be  an  administrative 
measure  taken  by  the  Commission 
which  requires  no  action  on  the  part  of    . 
any  other  entity,  and  which  would  be 
undertaken  regardless  of  the  process 
selected,  we  do  not  propose  to  include 

it  in  the  regulations. 

44.  Also,  as  recommended  by  one  of 
the  December  2002  drafting  groups,  the 
Commission  staff  will  contact  Indian 
tribes  whose  resources  may  be  affected 
by  a  future  relicense  proceeding  to 
inform  them  about  the  licensing  process 
£md  how  they  can  participate  in  it,  and 


.^>  We  disagree  with  California  that  the  3  to  3.5- 
year  time  frame  from  NOI  to  application 
contemplated  by  the  FPA  is  insufficient  to  develop 
the  necessary  information  and  still  provide  about 
two  years  in  which  to  conduct  field  studies.  As 
discussed  above,  the  principal  barrier  to  success  in 
the  early  conduct  of  studies  has  been  the  lack  of 
active  Commission  staff  participation  early  on  and 
lack  of  effective  pre-filing  dispute  resolution.  The 
proposed  integrated  process  should  go  a  long  way 
toward  curing  this  problem. 

^2  Entities  other  than  the  licensee  will  be  able  to 
determine  which  licenses  expire,  and  when,  on  the 
hydroelectric  page  of  the  Commission's  website. 
They  will  likewise  have  access  to  the  Commission's 
regulations  and  Pre-Application  Document 
guidance.  These  resources  should  together  enable 
interested  members  of  the  public  to  inform 
themselves  of  potential  future  relicense 
proceedings. 


to  become  aware  of  concerns  the  tribes 
have  with  respect  to  potential  reUcense 
proceedings.  In  this  regard,  we  also 
intend  to  create  a  Tribal  Liaison 
position  to  ensure  that  tribes  have  a 
clearly  identified  point  of  access  to  the 
Commission  staff.^^ 

b.  Integrating  Pre-Filing  Consultation 
With  NEPA  Scoping 

45.  Under  the  traditional  process,  pre- 
filing  consultation  focuses  on 
development  of  information  and  studies 
by  the  potential  applicant,  agencies,  and 
Indian  tribes.  Public  participation  is 
limited.5*  The  Commission  staff  also  has 
not  participated  in  pre-filing 
consultation,  because  under  the 
traditional  process  there  is  no 
proceeding  until  an  application  is  filed, 
and,  particularly  with  regard  to 
potential  original  license  applications, 
the  Commission  has  not  been  willing  to 
commit  its  limited  resources  to  a 
process  that  may  not  result  in  a  license 
application. 

46.  Nearly  all  commenters  agree  that 
the  earlier  the  Commission's  NEPA 
scoping  begins,  the  earlier  issues  and 
information  needs  will  be  identified, 
and  the  earlier  information-gathering 
and  studies  will  be  commenced  and 
completed. ^^  We  agree.  Accordingly,  the 
proposed  integrated  process  provides 
for  the  Commission  staff  to  begin  NEPA 
scoping  immediately  after  the  NOI  is 
filed.sB  "      . 

47.  NEPA  scoping  will  be  greatly 
assisted  by  the  availability  to  the 
participants  of  as  much  relevant  existing 
information  as  possible  when  scoping 
begins.  The  current  regulations  riequire 
an  existing  licensee,  at  the  time  it  files 
its  NOI.  to  make  available'to  the  public 
existing  information  with  respect  to  the 
project,  its  operation,  and  project 
impacts  on  various  resources. ^^  They 
also  require  all  potential  operating 
license  applicants  to  provide  an  initial 
consultation  package  to  consulted 
entities  during  first  stage  consultation.^" 
We  propose  to  supplant  these 
requirements  for  all  processes  by 
requiring  a  potential  applicant  for  an 
operating  license  to  file  with  its  NOI  the 


"See  Section  11I.D.3. 

^*  Unless  the  potential  applicant  voluntarily  does 
more,  public  participation  is  limited  to  attendance 
at  a  single,  publiciv  noticed  meeting.  See  18  CFR 
4.38|g). 

"E.g..  NHA,  CDWR.  NYSDEC.  RAW,  Caddo. 
Menominee.  CRITFC,  DM&GLH,  Domtar,  APT, 
Oregon,  SCL,  HRC.  CRITFC.  Oregon.  Kleinschmidt, 
C-WRC,  Interior,  NMFS,  Washington.  California. 
SCE,  Salish-Koolenai.  HLRTF.  PG&E.  PCWA,  Idaho 
Power,  PacifiCorp.  SCDWQ.  APT.  Michigan  DNR, 
HRC.  Wisconsin  DNR,  EEI,  Maryland  DNR.  NMFS. 

^»  See  Section  UI.E.2.a. 

s' 18  CFR  16.7(d). 

s»  18  CFR  4.38(b)(1),  i6.8(b)(l). 


above-mentioned  Pre-Application 
Document.5^ 

48.  The  proposed  Pre-Application 
Document  is  intended  to  compile  and 
provide  to  the  Commission,  Federal  and 
state  agencies,  Indian  tribes,  and 
members  of  the  public  engineering, 
economic,  and  environmental 
information  available  at  the  time  the 
notification  of  intent  is  filed.  It  would 
also  provide  the  basis  for  identifying 
issues  and  information  needs, 
developing  study  requests  and  study 
plans,  and  the  Commission's 
environmental  scoping  documents    . 
under  NEPA.  Because  of  its  form  and 
content  requirements,  the  Pre- 
Application  Document  would  be  a 
precursor  to  Exhibit  E.  the 
environmental  exhibit,  in  the  license 
application.  For  license  applicants  using 
the  integrated  process,  the  Pre- 
Application  Document  would  evolve 
directly  into  a  new  Exhibit  E.  The 
integrated  process  Exhibit  E  woulchhave 
the  form  and  content  requirements  of  an 
applicant-prepared  draft  NEPA 
document.**"  Applicants  using  the 
traditional  process  would  continue  to 
use  the  existing  Exhibit  E.  and 
applicants  using  the  ALP  could  use  the 
existing  Exhibit  E  or  file  with  their 
application  in  lieu  thereof  an  applicant- 
prepared  environmental  analysis.  The 
Commission  requests  comments  on  the 
content  of  the  Pre-Applicaticn 
Document.*^^ 

49.  Some  industry  commenters 
contend  that  integrating  pre-filing 
consultation  with  NEPA  scoping  should 
be  optional  for  the  applicant,**-  That  is. 
of  courte,  fundamentally  inconsistent 
with  the  concept  of  an  integrated 
licensing  process.  Deferral  of  NEPA 
scoping  until  after  the  license 
application  is  filed  should  occur  where 
the  circumstances  are  such  that  use  oT 
the  traditional  process  is  permitted.''^ 
We  also  think  that  requiring  all 
potential  operating  license  applicants  to 


^''  Exemption  and  non-power  license  applicants 
would  continue  to  use  the  traditional  proc:ess  and 
to  distribute  the  initial  ronsultatiun  package  now 
required  by  18  CFR  4.38(b)(1)  and  16.8(bHl). 

M  See  proposed  1 8  CFR  5 . 1 6(b). 

*'  The  Commission  is  interested  in  any  comments 
parties  may  have  on  any  aspect  the  proposed  rule: 
however,  there  are  several  aspects  on  which  we  are 
particularly  requesting  comments.  Appendix  B  is  a 
list  of  all  matters  on  which  the  Commission  is 
specifically  requesting  comments.  crtKis-referenced 
to  the  appropriate  paragraph  in  the  preamble. 
Commenters  are  requested  to  identify  the 
paragraphs  to  which  their  comments  res|>ond. 

62  Xcel,  NHA.  HLRTF.  Under  NHA's  proposal,  an 
existing  licensee  would  elect  to  have  a  pre-  or  post- 
application  NEPA  process  when  it  files  its  NOI. 

6^  The  ALP  generally  encompasses  pre-filing 
environmental  scoping  because  it  contemplates 
filing  by  the  applicant  of  a  draft  eni-ironmental 
document. 
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file  the  Pre-Application  Document  will 
enhance  the  combined  pre-filing 
consultation  and  NEPA  scoping  that 
now  occurs  in  the  ALP,  and  pre-filing 
consultation  under  the  traditional 
process  as  well. 

c.  Study  Plan  Development 

50.  Involving  all  interested  parties 
and  Commission  staff  from  the  outset  of 
consultation  will  not  alone  bring  about 
timely  development  of  information  and 
studies.  There  is  general  agreement  that 
a  Commission-approved  study  plan  is 
needed  as  well,*^  but  divergent  views 
on  the  appropriate  development  and 
content  of  study  plans. 

51.  Industry  commenters  contend  that 
agencies  and  NGOs  often  request  studies 
not  based  on  any  demonstrable  nexus 
between  project  operations  and  resource 
impacts,  unreasonably  oppose  the  use  of 
existing  data  from  the  project  in 
question  or  other  projects,  and  are 
inseq^itive  to  the  cost  of  the  study  to  the 
applicant.  They  recommend  that  the 
Commission  establish  clear  criteria  for 
acceptable  study  and  information- 
gathering  requests,  and  some  believe    • 
that  clearly  articulated  criteria  would 
significantly  reduce  the  number  of  study 
disputes.'*^  The  "nexus"  criterion  is  the 
one  they  most  often  identify  as 
necessary."*^  Some  request  that  we  make 
explicit  that  site-specific  studies  are  not 
always  needed,  since  in  many  cases 
extrapolation  of  data  from  studies  at 
similarly  situated  projects  is 
appropriate."'"  Some  industry 
commenters,  while  supporting  the 
concept  of  study  criteria,  oppose  a 
prescriptive  approach  to  defining  the 
scope  of  studies,  suggesting  that  the 
matter  is  best  resolved  in  the  context  of 
specific  cases  or  in  alternative  licensing 
proceedings.*"* 

52.  Agency,  tribal,  and  NGO 
commenters  generally  agree  that 
established  study  criteria  are  desirable, 
but  disagree  with  the  industry 
concerning  the  development  and 
application  of  criteria.  For  instance, 
HRC  and  others  state  that  criteria  for 


acceptable  studies  should  include 
potential  cumulative  impacts  of  projects 
throughout  the  relevant  river  basin, 
because  project  impacts  may  extend  far 
beyond  project  boundaries. ^^  HRC  adds 
that  studies  should  be  directed  not 
merely  at  identifying  project  impacts, 
but  also  at  determining  the  causes  of 
those  impacts  and  the  sustainability  of 
affected  resources  in  a  basin-wide 
cumulative  impacts  context.  These 
commenters  also  tend  to  view  the 
"nexus"  issue  differently,  stating  that  a 
"common  sense"  test  should  apply  to 
the  establishment  of  a  nexus  between 
project  operations  and  resource 
impacts.^"  In  addition,  several 
commenters  indicate  that  deference 
should  be  shown  to  state  agency  study 
requests.^' 

53.  Licensees  note  that, 
notwithstanding  the  Commission's  well- 
established  and  judicially-approved 
policy  that  the  baseline  for 
environmental  analysis  is  existing 
conditions,^-  participants  continue  to 
request  studies  intended  to  establish  a 
pre-project  baseline  that  would  serve  as 
a  standard  for  purposes  of  establishing 
environmental  mitigation  requirements. 
They  recommend  that  the  Commission 
incorporate  its  policy  into  regulations 
establishing  study  criteria.'' *  Some  state 
agencies  respond  that  state  laws  or 
policies  require  water  quality  standards 
to  be  established  with  reference  to  pre- 
project  conditions,  and  that  the  record 
necessary  to  support  certification  is  not 
complete  until  such  studies  are 
complete.^"  ADK  states  that  the 
continuing  dispute  is  unproductive  and 
requests  only  that  we  resolve  the  matter 
once  and  for  all. 

54.  We  conclude  that  a  Commission- 
approved  study  plan  is  an  essential 
component  of  any  integrated  licensing 
process,  and  that  such  a  plan  will  be 
most  effective  in  reducing  study 
disputes  and  allowing  agreed-upon 
studies  to  go  forward  expeditiously  if 
reasonably  objective  criteria  by  which  to 
judge  study  requests  are  established. 


B*£.g..  NHA.  SCE.  HRC.  PG&E's  dispute 
resolution  proposal  calls  for  neutral,  objective 
criteria.  In  most  cases,  these  would  be  voluntarily 
applied  by  the  parties  to  resolve  disputes  among 
themselves.  Disputes  brought  to  the  Commission 
would  not  actually  be  resolved,  because  the 
Commission  would  issue  only  "opinions"  based  on 
the  neutral,  objective  criteria. 

65  SCE,  Kleinschmidt,  NHA.  WPPD,  Menominee. 
Oregon,  Long  View. 

"NHA,  EEi,  Wausau,  Ameren/UE,  Spaulding, 
Xcel,  APT.  Duke,  SCE. 

•'  Xcel,  NHA,  Southern.  NHA. 

•"■NHA.  EEI  stales  that  the  scope  of  required 
studies  is  already  too  broad  and  that  the 
Commission  should  require  only  studies  based  on 
demonstrated  nexus  between  project  operations  and 
resource  impacts. 


«''HRC.  NYSDEC.  PFMC.  Salish-Koolenai. 

'"GLIFWC,  VANR. 

"  Michigan  DNR,  Wisconsin  DNR,  California, 
RAW. 

"  See  American  Rivers  v.  FERC,  201  F.3d  1186 
(9th  Cir.  1999);  Conservation  Law  Foundation  v. 
FERC,  216  F.3d  41  (DC  Cir.  2000). 

'» Wausau,  WE  Energies.  Duke.  DM&GLH. 
Domlar,  Skancke,  FPL,  APT.  SCE.  NHA.  In  a  related 
vein,  Ameren/UE  suggests  that  applicants  who 
choose  the  ALP  are  under  continuous  pressure  to 
agree  to  unneeded  studies  as  the  price  for  continued 
cooperation  of  special  interest  groups,  and  that  the 
Commission  should  relieve  these  applicants  of  this 
pressure  by  itself  deciding  on  all  study  requesls. 
That  would  however  be  inconsistent  with  the 
collaborative  thrust  of  the  ALP. 

'•*  Wisconsin  DNR,  NYSDEC. 


55.  The  IHC  developed  six  study 
dispute  resolution  criteria.  These 
criteria  are: 

(a)  Whether  the  request  describes 
available,  project-specific  information, 
and  provides  a  nexus  between  project 
operations  and  effects  on  the  resources 
to  be  studied. 

(b)  Whether  the  request  includes  an 
explanation  of  the  relevant  resource 
management  goals  of  the  agencies  with 
jurisdiction  over  the  resource  to  be 
studied. 

(c)  Whether  the  study  objectives  are 
adequately  explained  in  terms  of  new 
information  to  be  yielded  by  the  study 
and  its  significance  relative  to  the 
performance  of  agency  roles  and 
responsibilities  in  connection  with  the 
licensing  proceeding. 

(d)  If  a  study  methodology  is 
recommended,  whether  the 
methodology  (including  any  preferred 
data  collection  and  analysis  techniques) 
is  consistent  with  generally  accepted 
practice  in  the  scientific  community. 

(e)  Whether  the  requester  has 
considered  cost  and  practicality,  and 
recommended  a  study  or  study  design 
that  would  avoid  unnecessary  costs 
while  still  fully  achieving  the  stated 
st6dy  objectives. 

(f)  If  the  license  applicant  has 
provided  a  lower  cost  alternative, 
whether  the  requester  has  considered 
this  alternative  and,  if  not  adopted, 
explained  why  the  lower  cost 
alternative  would  not  be  sufficient  to 
achieve  the  stated  study  objectives. ^"^ 

56.  Several  commenters  endorse  the 
IHC  study  criteria,  and  some,  as 
discussed  below,  also  suggest  additions 
or  modifications.'^*' 

57.  A  few  commenters  found  fault 
with  the  IHC  criteria.  The  principal 
criticism  is  that  the  criteria  are  focused 
on  the  needs  of  agencies  with 
mandatory  conditioning  authority, 
notwithstanding  that  the  Commissioift 
public  interest  analysis  must  include 
issues  raised  by  tribes  or  NGOs  which 
may  have  resource  goals  and 
management  plans  of  their  own,  or  for 
which  no  formal  goals  or  management 
plans  may  exist.''  These  commenters 
also  take  the  position  that  a  dispute 
resolution  process  should  be  open  to 
any  party,  not  just  to  Federal  or  state 
agencies  or  tribes  to  the  extent  that 


'*  September  12,  2002  Notice.  Attachment  A,  p. 
11. 

'6  Menominee.  Duke,  WPPD,  Wisconsin  DNR, 
Michigan  DNR,  Ameren/UE,  NHA,  HRC. 

''  PG&E,  HRC.  For  instance,  an  NGO  might 
support  the  establishment  of  certain  instream  flows 
in  a  bypass  reach  for  aesthetic,  biological  health,  ar 
recreation  purposes,  but  have  no  formal  planning 
process  of  the  kind  that  resource  agencies  typically 
employ. 
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exercise  of  their  mandatory 
conditioning  authority  is  implicated. 
EEI  opposes  the  IHC  criteria,  because  it 
opposes  the  IHC  dispute  resolution 
proposal  in  which  they  would  be 
applied. 

58.  With  regard  to  IHC  criterion  (a), 
the  Menominee  Tribe  states  that  a  study 
may  be  needed  in  some  cases  to 
determine  if  there  is  a  nexus  between 
project  operations  and  resource  impacts, 
and  that  this  criterion  should  be  applied 
liberally  to  accommodate  that  need.  For 
instance,  it  may  be  reasonable  to  assume 
that  unscreened  turbines  at  a  project 
cause  entrainment  mortality,  but  no  data 
exist  indicating  the  extent  of  such 
mortality  or  its  biological  impacts  at  the 
project  site.  GLIFWC  similarly  states  a 
requester  should  not  have  to 
demonstrate  a  nexus  when  common 
sense  dictates  that  there  is  one.  VANR 
appears  to  assert  that  a  requester  should 
only  have  to  articulate  a  relationship 
between  the  study  request  and  a 
regulatory  requirement. 

59.  We  believe  the  nexus  requirement 
is  important  to  ensure  that  the  licensing 
process  is  the  vehicle  for  making 
informed  decisions  pursuant  to  the  FPA 
and  other  applicable  laws,  rather  than 
for  development  of  information  at  the 
applicant's  expense  that  may  be  useful 
to  the  requester  in  some  other  colitext. 
The  same  rule  of  reason  must  apply  to 
the  application  of  this  criterion  as  to  the 
application  of  any  other  criteria. 

60.  Some  tribes  state  that  the 
reference  to  agency  jurisdiction  over 
resources  in  criterion  (b)  should  be 
removed,  because  it  could  be  construed 
to  exclude  tribal  participation  in  dispute 
resolution.'"  Similarly,  one  of  the 
drafting  groups  recommended  that  this 
criterion  be  modified  to  take  into 
account  tribal  and  public  participation 
in  study  plan  development.  As 
discussed  below,  we  are  proposing  a 
study  dispute  resolution  process  for  the 
integrated  process  which  encompasses 
the  participation  of  tribes  in  the 
development  of  the  applicant's 
Commission-approved  stud)f  plan,  and 
in  formal  dispute  resolution  to  the 
extent  their  mandatory  conditioning 
authority  imder  the  Clean  Water  Act  is 
implicated.'^ 

61.  Wausau  indicates  that  agency 
management  goals  may  not  be  an 
appropriate  determinant  of  what  studies 
are  necessary,  citing  the  possibility  that 
a  resource  agency  could  establish  the 


'■Menominee,  BRB-LST,  GUFWC.  Shoshone. 

'"Consistent  with  the  recommendation  of  one  of 
the  drafting  groups,  we  have  also  modified  the 
study  criteria  to  require  parties  requesting 
information  development  or  studies  to  address  any 
known  resource  management  goals  of  Indian  tribes 
or  non-governmental  organizations. 


removal  of  dams  in  general  as  a 
management  goal,  which  could  lead  to 
lengthy  and  expensive  dam  removal 
studies  where  there  is  no  realistic 
prospect  that  a  dam  will  be  removed. 
SCE  similarly  states  that  the  requester 
should  have  to  demonstrate  that  agency 
management  goals  are  appropriate,  then 
show  that  the  study  is  designed  to 
directly  address  the  nexus  between 
impacts  and  management  goals. 

62.  Our  intention  is  that  the  criteria 
will  be  applied  as  a  whole,  so  that  the 
mere  fact  that  a  study  request  can  be 
related  to  an  agency  management  goal 
will  not  ensure  that  the  study  is 
required  to  be  conducted.  This 
necessarily  implies  that  judgment  calls 
will  be  made,  and  it  is  our  intention  that 
those  calls  be  made  in  light  of  the 
principle  that  the  integrated  licensing 
process  should  to  the  extent  reasonably 
possible  serve  to  establish  an  ^ 

evidentiary  record  upon  which  the 
Commission  and  all  agencies  or  tribes 
with  mandatory  conditioning  can  carry 
out  their  responsibilities.  We  do  not 
intend  to  second  guess  the 
appropriateness  of  agency  or  Tribal 
resource  management  goals,  but  must 
consider  study  requests  based  on  those 
management  goals  in  light  of  all 
appficable  criteria,  such  as  the  "nexus" 
criteria,  as  well  as  the  potential  for 
conflict  with  important  Commission 
policies,  practices,  or  rules. 
«  63.  Regarding  IHC  criteria  (e)  and  (f). 
some  tribes  believe  that  where  tribal 
trust  resources  are  concerned,  study  cost 
is  irrelevant  once  the  reasonableness  of 
the  need  for  the  data  has  been 
established.""  We  cannot  agree.  Our 
responsibifity  to  balance  all  aspects  of 
the  public  interest  with  respect  to  any 
project  proposal  necessarily 
encompasses  the  exercise  of 
independent  judgement  concerning  the 
relative  cost  and  value  of  obtaining 
information. 

64.  We  conclude  that  the  IHC  study 
criteria  are  sound  and  reasonably 
objective,  and  propose  to  require 
participants  in  the  integrated  process  to 
support  their  information-gathering  or 
study  requests  with  reference  to  those 
criteria,  with  minor  modifications,  such 
as  the  inclusion  of  tribal  management 
plans  and  public  interest  considerations 
mentioned  above.  Our  proposed  criteria 
require  an  entity  making  an 
information-gathering  or  study  request 
to.  as  applicable: 

(1)  Describe  the  goals  and  objectives 
of  the  study  and  the  information  to  be 
obtained; 

(2)  If  appUcable.  explain  the  relevant 
resource  management  goals  of  the 


^enci^s  or  tribes  with  jurisdiction  over 
the  resource  to  be  studied; 

(3)  If  the  requester  is  not  a  resource 
agency,  explain  any  relevant  public 
interest  considerations  in  regard  to  the 
proposed  study; 

(4)  Describe  existing  information 
concerning  the  subject  of  the  study 
proposal,  and  the  need  for  additional 
information; 

(5)  Explain  any  nexus  between  project 
operations  and  effects  (direct,  indirect, 
and/or  cumulative)  on  the  resource  to  be 
studied; 

(6)  Explain  how  any  proposed  study 
methodology  (including  any  preferred 
data  collection  and  analysis  techniques, 
or  objectively  quantified  information, 
and  a  schedule  including  appropriate 
filed  season(s)  and  the  duration)  is 
consistent  with  generally  accepted 
practice  in  the  scientific  community  or, 
as  appropriate,  considers  relevant  tribal 
values  and  knowledge; 

(7)  Describe  considerations  of  cost 
and  practicality,  and  why  any  proposed 
alternatives  would  not  be  sufficient  to 
meet  the  stated  information  needs."*' 

65.  NHA  and  SCE  would  add  the 
following  three  criteria: 

1.  If  a  study  request  has  previously 
been  the  subject  of  dispute  resolution, 
or  if  the  Study  Plan  was  undisputed, 
requests  for  that  study  would  be  rejected 
except  in  extraordinary 
circumstances.''^ 

2.  Study  requests  intended  to 
establish  a  "pre-project  conditions" 
baseline  would  be  rejected. 

3.  The  cost  of  the  study  must  be 
justified  relative  to  the  value  of  the 
incremental  information  provided."^ 

66.  NHA's  first  additional  criterion 
has  merit,  particuleirly  in  light  of  the 
fundamental  purpose  of  the  proposed 
rule.  It  is  not,  however,  really  a  study 
criterion,  but  a  statement  concerning 
treatment  of  additional  information 
requests  and  will  therefore  be 
considered  elsewhere.***  With  regard  to 
the  baseline  issue,  we  note  that  all  of  the 
-criteria  will  be  applied  in  light  of 
important  Commission  policies.  Thus, 
we  will  not  include  this  as  a  criterion, 
but  will  continue  to  adhere  to  oiu- 
environmental  analysis  baseline 
policy. ^^  NHA's  third  criterion  is  similar 


so  Menominee,  St.  Regis  Mohawks.  GLIFWC. 


»'  Sep  proposed  18  CFR  5.10. 

"^  NHA  and  EEI  frame  this  also  in  terms  of 
"rebuttable  presumption"  that  no  additional  studies 
would  be  required  under  these  circumstances. 

*3  In  a  similar  vein,  PG&E  suggests  that  criteria 
should  include  whether  a  real  problem  has  been 
identified,  how  the  information  will  be  used,  and 
the  cost  of  the  information  relative  to  its  value. 

"  See  this  section,  infra.  Section  UI.E.2,  and 
proposed  18  CFR  5.1}  and  5.14. 

**  As  stated  above,  existing  environmental 
conditions,  not  pre-project  conditions  in  the  case  of 

Continuad 
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to  proposed  criterion  (7).  Both  our 
proposed  criterion  (7)  and  NHA's 
recommended  criterion  (3)  involve  a 
significant  degree  of  subjectivity,  to 
which  a  rule  of  reason  must  be  applied. 
The  Commission  requests  comments  on 
whether  our  proposed  criterion  (6)  or 
NHA's  recommended  criterion  (3)  more 
appropriately  deals  with  the  issue  of 
study  costs. 

67.  SCE  also  proposes  that  we  add  a 
criterion  that  "study  results  will  aid  the 
decision-making  process  in  a 
substantive  way.""**  We  are  not  entirely 
certain  what  SCE  means,  but  the 
proposed  criteria  implicitly  require  that 
study  requests  not  be  frivolous  and  add 
some  appreciable  evidentiary  value  to 
the  record. 

68:  Duke  and  the  Michigan  and 
Wisconsin  DNRs  state  that  the  study 
criteria  might  include  standard  study 
plan  formats,  including  standardized 
formats  for  reporting  results.  Michigan 
and  Wisconsin  DNR  state  that  this 
would  better  enable  states  and  tribes  to 
meet  their  own  responsibilities  with 
respect  to  water  quality  and  coastal  zone 
management  plan  certification,  as  well 
as  fishery  and  energy  management 
goals.  AMC  recommends  that  a 
scientific  peer  review  process  be 
employed  to  develop  a  list  of  approved 
study  methodologies. 

69.  We  do  not  find  that  the  guidance 
proposed  by  Duke  and  the  Michigan  and 
Wisconsin  DNRs  is  appropriate  for  a 
rulemaking,  because  study  plan 
development  tends  to  be  project- 
specific.  We  note  however  that 
Appendix  D  of  the  Commission's 
Hydroelectric  Project  Licensing 
Handbook,  which  may  be  viewed  on  the 
Commission's  website,  includes 
guidelines  for  preparing  Exhibit  E,  the 
environmental  exhibit.  This  appendix 
provides,  in  some  detail,  the 
information  that  should  be  considered 
for  inclusion  in  a  license  application. 
Study  plans  can  be  developed  from  the 
information  needs  there  described,  and 
can  be  adapted  to  site-specific  needs  for 
information  and  in  light  of  anticipated 
impacts. 

70.  Several  commenters  indicate  that 
an  effective  study  plan  must  include 
one  or  more  opportunities  for  additional 
study  requests  to  account  for 
circumstances  where  studies  result  in 


existing  projects,  is  the  baseline  for  analysis  in  our 
NEPA  documents.  We  have  also  stated  however 
that,  while  it  does  not  change  the  focus  our 
analysis,  reliable  information  on  pre-proiect 
conditions  may  help  to  inform  our  decisions  about 
what  environmental  enhancement  measures  may  be 
appropriate  for  a  new  license.  See  City  of  Tacoma, 
67  FERC161.152  (1994).  rehg  denied.  71  FERC 
161,381  at  pp.  62.491-92  (1995). 
"•SCE,  p.  19. 


data  very  different  from  the  data 
expected  or  otherwise  demonstrate  that 
additional  information  is  required  to 
make  a  fully  informed  decision."^ 
Licensee  commenters  generally 
acknowledge  that  such  circumstances 
may  occur,  but  stress  their  need  for 
certainty  with  respect  to  costs  and 
timeliness.  They  request  that  any  new 
rule  establish  a  presumption  that  an 
applicant  which  completes  the 
approved  study  plan  has  obtained  all  of 
the  information  necessary  for  the 
Commission  and  agencies  with 
mandatory  conditioning  authority  to 
carry  out  their  responsibilities,  and  that 
any  request  thereafter  for  additional 
information  would  be  granted  only 
upon  a  showing  of  extraordinary 
circumstances."* 

71.  We  recognize  the  tension  between 
licensees'  desire  for  certainty  and  the 
nee(tfor  finality  in  compiling  the 
decisional  record,  and,  on  the  other 
hand,  the  likelihood  that  circumstances 
will  occur  during  the  course  of  studies 
and  data  gathering  which  require 
additional  information  or  a  course 
correction  in  order  to  develop  the 
necessary  information.  We  are 
proposing  therefore  that  each 
Commission-approved  study  plan  under 
the  integrated  licensing  process  include 
specified  points  at  which  the  status  of 
information  development  and  other 
relevant  factors  are  reviewed  and  an 
opportunity  for  amendments  provided. 
As  the  information-gathering  and 
studies  proceed  however,  the  standard 
for  new  requests  will  increase."^  Also, 
because  the  integrated  process  would 
include  stakeholder  participation  in 
study  plan  development,  periodic 
review  of  results  and  opportunities  for 
amendments,  and  study  dispute 
resolution,  the  integrated  process  does 
not  contemplate  any  additional 
opportunity  for  participants  to  request 
information  and  studies  after  the  license 
application  is  filed. 

72.  Finally,  AMC  contends  that  where 
studies  are  conducted  by  consultants 
who  are  paid  by  and  answer  to  license 
applicants,  the  considtants  are  under 
explicit  or  implicit  pressure  from  the 
applicant  to  find  minimal  or  no  impact 
on  resources  from  project  operations.  It 
recommends  that  study  plans  require 
applicant-funded  consultants  to  report 
directly  to,  and  work  under  the 
direction  of,  a  stakeholder  group.  We 
decline  to  adopt  this  proposal. 
Allegations  of  institutional  bias  might 


be  directed  at  technical  experts  in  the 
employ  of  any  party  to  a  license 
proceeding.  AMC  notes  that  applicants 
have  agreed  to  such  arrangements  in  at 
least  one  instance,  and  that  it  worked 
well  for  the  participants,  but  we  decline 
to  establish  a  process  that  compels 
applicants  to  fund  consultants  who 
answer  to  other  participants. 

d.  Study  Dispute  Resolution  Process 

73.  Early  resolution  of  study  disputes 
was  identified  by  many  commenters  as 
critical  to  improving  timeliness.^ 

74.  The  pre-filing  study  dispute 
resolution  process  provided  in  the 
Commission's  existing  regulations  ^^  is 
seldom  used.  Commenters  cite  various 
reasons  for  this.  Some  say  it  is  because 
the  decision  of  the  Director  of  the  Office 
of  Energy  Projects  (OEP)  is  not 
binding.''^  Others  suggest  that  the 
absence  of  specific  study  criteria  in  the 
regulations  creates  uncertainty  that 
leads  parties  to  continue  attempts  to 
negotiate  study  requirements  until  after 
the  application  is  filed. ^^  Some  Federal 
and  state  agencies  indicate  that  they  do 
not  use  the  process  because  the 
Commission  only  considers  the  need  for 
information  to  support  its  own 
decisions,  which  may  be  different  from 
the  information  these  agencies  require 
for  a  complete  record  to  support  the 
exercise  of  their  own  authorities.^''  HRC 
notes  that  the  current  rules  do  not 
provide  for  resolution  of  disputes 
between  the  applicant  and  NGOs.  A  few 
other  commenters,  mostly  from  the 
industry,  state  that  the  existing  process, 
or  the  existing  process  with  minor 
modifications,  works  well  enough.^^ 

75.  Commenters  generally  support  the 
establishment  of  a  more  clear  and 
effective  dispute  resolution  process.^ 
There  are,  however,  substantial 
differences  concerning  the  details  of 
what  that  process  should  be.  It  is 
helpful  to  use  the  IHC  dispute 
resolution  proposal  as  a  frame  of 
reference  to  discuss  these  differences. 


•'  Wisconsin  DNR.  Washington.  VANR.  NMFS. 

"NHA.  Idaho  Power.  Van  Ness,  KJeinschmidt, 
PG&E.  Southern.  SCE. 

•0  See  Section  II1.E.2  and  proposed  18  CFR  5.14 
and  5.15. 


"See  Section  111,0.1,  supra.  Also.  NRG. 
DM&GLH.  Skancke,  New  York  Rivers.  Oregon. 
NMFS. 

9'  See  18  CFR  4.38(b)(5)  and  (c)(2);  16.8(b)(5)  and 
(c)(2). 

»2  NHA.  PG4E.  NYSDEC.  Van  Ness,  AMC,  WPPD, 
SCE.  Kleinschmidt. 

»'  California.  Oregon.  Long  View  , 

*•  Interior.  NYSDEC,  NCWRC. 

"  SCE,  Idaho  Power.  EEI,  NAH.  ADK. 

"•NHA.  PRT.  APT,  CRITFC.  NYSDEC.  CTUIR, 
Menominee.  AMC.  Oregon.  SCE.  Kleinschmidt. 
WPPD,  KCCNY,  HRC.  AmRivers.  HRC.  Menominee. 
Wisconsin  DNR.  EEI.  Idaho  Power,  OM&GLH.  APT, 
Duke,  PG*E.  NCWRC.  Long  View,  Xcel,  CSPPA. 
Some  industry  commenters  recommend  that  any 
new  dispute  resolution  process  be  incorporated  into 
any  and  all  licensing  process  options.  Duke,  EEI, 
Van  Ness.  This  is  discussed  in  Section  lU.H. 
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76.  In  brief,  the  IHC  proposal  provides 
for  the  Commission  staff  to  approve 
with  any  necessary  modifications  a 
proposed  information-gathering  and 
study  plan  developed  by  the  applicant 
in  consultation  with  interested  parties. 
Parties  other  than  Federal  or  state 
agencies  with  mandatory  conditioning 
authority  under  FPA  Sections  4(e)  and 
18,  or  state  or  Tribal  water  quality 
certification  agencies,  as  well  as  the 
applicant,  would  be  bound  by  the 
decision.  Agencies  and  tribes  with 
conditioning  authority  would  be  able  to 
dispute  the  decision  with  respect  to 
studies  pertaining  to  the  exercise  of 
their  authorities. 

77.  The  dispute  would  be  submitted 
to  a  panel  consisting  of  a  person 
nominated  by  the  Commission  staff,  a 
person  nominated  by  the  agency  or  tribe 
referring  the  dispute,  and  a  third  person 
with  the  appropriate  technical 
qualifications  selected  by  the  other  two 
panel  members  from  a  list  of  such 
persons  maintained  by  the  Commission. 
The  panel  would  review  the  request 
with  reference  to  the  study  criteria 
discussed  above.  There  would  be  an 
opportunity  for  other  participants  to 
submit  information.  If  the  panel 
concluded  that  the  study  request 
satisfied  the  criteria,  it  would 
recommend  to  the  Director  that  the 
applicant  be  required  to  conduct  the 
study.  The  Director  would  review  the 
recommendation  pursuant  to  the  study 
criteria  and,  unless  he  disagreed  with 
the  panel's  conclusions,  would  direct 
the  applicant  to  do  the  study.  This 
process  would  be  available  when  the 
applicant's  study  plan  is  first 
considered  and  if  disputes  arise  during 
periodic  status  reviews.  Several 
commenters  indicated  that  the  IHC 
proposed  dispute  resolution  process 
appears  to  be  reasonable,  subject  to 
various  suggested  modifications.^^  One 
frequent  comment  was  that  whatever 
dispute  resolution  mechanism  is 
adopted,  basic  fairness  requires  that  it 
be  available  to  every  participant  that  has 
a  dispute  with  an  applicant.^" 

78.  Various  commenters  oppose  the 
panel  approach,  or  aspects  of  it,  for 
different  reasons.  Some  state  that  it 
would  be  costly,  unwieldy,  or  take  too 
long,  and  that  the  Commission  has 
sufficient  in-house  expertise  to  resolve 


study  disputes-^**  PG&E  is  concerned 
that  the  panelists  would  not  be  directly 
involved  in  the  proceeding  and  thus 
lack  familiarity  with  the  complexities  of 
individual  cases.  Some  object  to  the 
absence  of  the  applicant  from  the  panel, 
because  it  has  expertise  and  vnll  bear 
the  cost  of  whatever  studies  are 
required.  1"°  EEI  and  others  suggest  that 
a  panel  would  diminish  the 
Commission's  authority  by  placing  too 
much  decisional  input  into  the  hands  of 
an  entity  in  which  the  Commission  has 
a  minority  role.'"'  GLIFWC  is 
concerned  that  a  panel  format  might 
result  in  inconsistent  resolution  of 
disputes  concerning  the  same  or  similar 
issues,  and  suggests  that  consistency 
could  be  ensured  by  having  one  neutral 
third  party  serve  on  multiple  panels 
concerned  with  the  same  or  similar 
issues.  CDWR  recommends  that  any 
panel  have  the  applicant  and  resource 
agency  or  Tribe  as  the  disputants,  with 
the  Commission  staff  acting  as  the  third 
party. 

79.  Licensees  further  assert  that  if  the 
licensee  must  be  excluded  from  the 
panel,  then  it  should  in  any  event  be 
afforded  a  role  in  the  process. 
Suggestions  in  this  regard  include 
provisions  for  informal  dispute 
resolution  before  a  panel  is 
convened, 102  the  panel  convening  a 
technical  conference, '"^  and  an  - 
opportunity  for  review  and  comment  on 
the  recommendation  of  any  advisory 
panel  before  the  Director  resolves  the 
issue.  i°* 

80.  A  few  commenters  object  to  the 
"Commission  resolving  study  disputes. 
Some  states  and  HRC  aver  that 
deference  to  the  expertise  of  state 
agencies  requesting  studies  is 
appropriate,  and  that  disputes  over 
studies  requested  by  agencies  with 
mandatory  conditioning  authority 
should  be  resolved  by  those  agencifes.'"^ 
States  also  emphasize  that  they  are  not 
boimd  by  Commission  decisions  with 
respect  to  information  needs  in  support 
of  water  quality  certification,  and  if  the 
result  of  a  dispute  resolution  process  at 
the  Commission  was  not  favorable,  they 
would  use  their  own  processes  to  deny 
the  certification  or  otherwise  ensure  that 


9'  NYSDEC.  Van  Ness.  Duke.  CRITFC,  NYRU. 
GUFWC.  BRB-LST.  WPPD.  Michigan  DNR, 
California. 

«>  SCE.  Kleinschmidt.  WPPD.  SCE.  Skancke. 
AMC,  EEI.  PG*E,  NYRU.  Van  Ness.  Oregon.  VANR, 
Southern.  Idaho  Power.  ADK.  NHA's  proposal  is 
that  only  applicants,  agencies,  and  tribes  be  able  to 
initiate  dispute  resolution,  but  that  any  party  could 
participate.    ,  . 


99 SCE.  Kleinschmidt.  Southern,  Idaho  Power, 
EEI,  NHA.  SCE  adds  that  if  the  Commission  lacks 
internal  expertise  .with  respect  to  a  particular  issue, 
it  can  obtain  it  by  contract. 

••"Duke,  Xcel,  Kleinschmidt,  Wausau.  Georgia 
Power.  WE  Energies.  Skancke.  CDWR.  Idaho  Power. 

'«»  Wausau.  FPL. 

'02  NYSDEC. 

103  Duke.  AEP.  Van  Ness. 

io<  Duke. 

">:  California.  Oregon,  Michigan  DNR, 
Washington.  HRC 


they  receive  the  requested  data.'***  The 
Menominee  Tribe  states  that  the 
Commission  staff  lacks  impartiality  and, 
recommends  with  GLIFWC  that  the 
panel's  recommendation  be  binding  on 
the  Commission  staff  as  well  as  other 
parties.  Wisconsin  DNR  recommends 
development  of  a  dispute  resolution 
mechanism  in  which  the  Commission 
staff  acts  as  a  facilitator. 

81.  There  is  also  no  consensus  on 
whether  dispute  resolution  shoiild  be 
mandatory,  and  whether  the  result 
should  be  binding.  Some  licensee 
commenters  would  require  stakeholders 
to  refer  an  issue  in  dispute  during 
prefiling  consultation,  and  if  they  failed 
to  do  so,  would  not  be  able  to  make  the 
study  recommendation  or  raise  the 
dispute  after  the  application  is  filed. '°^ 
Other  commenters  appear  to  support 
continuation  of  dispute  referral  as 
optional.'"* 

82.  Some  commenters  would  make 
the  result  of  the  process  binding.'"^ 
NHA  and  NRG  would  make 
participation  mandatory,  which  NHA 
explains  would  provide  a  needed 
incentive  for  parties  to  become  involved 
during  pre-filing  consultation,  but 
would  make  the  result  advisory."" 
Under  HRC's  collaborative  process 
proposal,  the  participants  would 
negotiate  their  own  case-specific 
dispute  resolution  procedures  with 
respect  to  study  requests  and  various 
other  aspects  of  the  process,  such  as  a 
plan  and  schedule  for  processing  the 
application,  as  well  as  the  contents  of  a 
draft  license  application,  NEPA 
document,  and  mitigation  and 
enhancement  measures.  HRC  would 
have  study  disputes  ultimately  resolved 
by  a  panel  which  closely  resembles  the 
panel  we  arfe  proposing. 

83.  We  conclude  that  in  order  to  be 
■effective,  a  dispute  resolution  process 
should  be  timely,  impartial, 
transparently  based  on  a  thorough 
consideration  of  the  applicable  facts  and 


'o®  California.  Oregon.  Michigan  DNR. 
Washington.  NYSDEC. 

'O'This  concept  is  frequently  expressed  in  terms 
of  there  being  a  ban  on  post-application  information 
requests,  or  a  rebuttable  presumption  against  them, 
or  that  they  be  allowable  only  under  extraordinary' 
circumstances.  EEI.  Idaho  Power.  NHA,  Xcel. 

•o»  PG&E.  NHA's  dispute  resolution  proposal   " 
■would  appear  to  be  voluntary  but.  if  it  was  invoked, 
would  in  effect  be  binding  on  requesters  because 
they  could  Tiot  later  revisit  the  issue  except  in 
extraordinary  circumstances.  It  would  not  appear  to 
be  binding  on  the  applicant. 

'"9  SCE.  EEI,  PG&E,  VaaNess.  Snohomish. 

""NHA,  NRG.  Only  a  few  commenters  focused 
on  the  NRG  dispute  resolution  process.  In  general, 
they  approved  that  the  process  would  be  open  to 
all  participants,  but  expressed  concern  that  criteria 
for  dispute  resolution  were  not  defined,  and  that  its 
advisory  nature  would  result  in  no  clear  resolution. 
EEI,  PG&E,  Van  Ness,  Snohomish. 
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decision  criteria,  and  binding.  We 
believe  a  modified  version  of  the  IHC 
proposal  may  satisfy  these 
requirements. 

84.  Timeliness  can  be  ensured  by 
building  into  the  dispute  resolution 
process  deadlines  for  action  by  all 
parties.  The  advisory  panel  approach 
offers  the  best  assurance  of  impartiality 
and  acceptance  by  including  a  panel 
member  with  appropriate  technical 
expertise  agreeable  to  the  other 
panelists,  and  who  has  no  conflicts  of 
interest.  Transparency  can  be  assured  by 
requiring  a  disputing  party,  the  advisory 
panel,  and  the  Director  to  explain  how 
they  applied  the  facts  in  light  of  the 
study  criteria. 

85.  We  propose  to  establish  what  is 
essentially  a  two-step  dispute  resolution 
process.  In  Step  1,  the  applicant  files  a 
draft  study  plan  for  comment;  the 
participants  (including  Commission 
staff)  meet  to  discuss  the  draft  plan  and 
attempt  to  informally  resolve 
differences.  The  Commission  then 
approves  a  study  plan  with  any  needed 
modifications  after  considering  the 
applicant's  proposed  plan  and  the 
participants'  comments  (preliminary 
determination).  Step  2  would  be  a 
formal  dispute  resolution  process, 
including  the  panel  described  above,  in 
which  resource  agencies  with 
mandatory  conditioning  authority  under 
FPA  sections  4(e)  and  18.  and  states  or 
tribes  with  water  quality  certification 
authority  under  Clean  Water  Act  section 
401 ,  would  be  able  to  dispute  the 
preliminary  determination  to  the  extent 
their  dispute  concerns  requests  that 
directly  implicate  their  exercise  of  that 
conditioning  authority. " '  If  more  than 
one  agency  or  tribe  filed  a  notice  of 
dispute  with  respect  to  the  preliminary 
determination's  decision  on  a  study 
request,  the  disputing  agencies  or  tribes 
would  select  one  representative  to  the 
panel,  to  ensure  that  balance  is 
maintained. 

86.  This  proposed  process 
distinguishes  between  agencies  and 
tribes  with  conditioning  authority,  to 
extent  they  are  exercising  that  authority, 
and  participants  whose  role  is  to  make 
recommendations  pursuant  to  FPA 
sections  10(a)  and  10(j),  NHPA  section 
106,  or  other  applicable  statutes. 
Agencies  or  tribes  exercising  mandatory 
conditioning  authority  have  a  duty  to 
make  reasoned  decisions  based  on 
substantial  evidence,  and  their 
decisions  are  subject  to  judicial  review. 
Agencies,  tribes,  or  members  of  the 
public  that  make  recommendations  to 
the  Commission  bear  no  such 
responsibility.  The  proposed  integrated 


process  ensures  information  and  study 
requests  of  the  latter  entities  receive 
appropriate  consideration,  in  the 
context  of  early  NEPA  scoping  and  a 
process  for  developing  the  study  plan 
provides  all  parties  with  opportunities 
to  participate  in  study  plan 
development  meetings  and  file 
comments. 

87.  We  recognize  that  the  applicant, 
by  virtue  of  the  fact  that  it  must  conduct 
any  studies  required  by  the  Commission 
and  implement  the  license,  has  a  special 
interest  in  the  outcome  of  any  dispute 
resolution  process  involving  the 
Commission  and  agencies  or  Tribes  with 
mandatory  conditioning  authority.  For 
that  reason,  the  dispute  resolution 
process  we  are  proposing  provides  an 
opportunity  for  the  applicant  to  submit 
to  the  panel  information  and  arguments 
with  respect  to  a  dispute. 

88.  The  advisory  panel  procedure 
does  not  delegate  any  of  the 
Commission's  decisional  authority, 
because  the  panel  is  advisory  only.  Nor 
do  we  think  it  is  necessarily  too  costly 
or  unwieldy  if  properly  managed.  All 
costs  of  panel  members  representing  the 
Commission  staff  and  the  agency  or 
tribe  which  served  the  notice  of  dispute 
would  be  borne  by  the  Commission, 
agency,  or  tribe,  respectively.  The  third 
panel  member  will  serve  without 
compensation,  except  for  certain 
allowable  travel  expenses  to  be  borne  by 
the  Commission.  "2 

89.  We  agree  with  GLIFWC  that 
consistency  of  analysis  is  desirable  in  a 
dispute  resolution  process,  biit 
anticipate  that  project-specific  facts  will 
play  a  large  role  in  the 
recommendations  of  the  panels.  We  are 
not  moreover  able  to  provide  any 
assurance  that  third  party  panelists, 
who  volunteer  their  services,  would  be 
willing  to  appear  on  multiple  panels 
during  any  given  period  of  time.  Finally, 
the  recommendations  of  each  panel  and 
the  Director's  decision  will  be  matters  of 
public  record,  and  may  inform  the 
thinking  of  future  panels  applymg  the 
same  criteria  to  issues  concerning  the 
same  resource. 

90.  NYSDEC  and  AMC  state  that  to 
ensure  the  neutrality  of  the  third  panel 
member,  that  person  should  be  from 
academia  and  not  tied  to  any  licensee's 
financial  interests,  or  should  be  some 
other  wholly  independent  party.  We 
believe  that  neutrality  will  be 
sufficiently  ensured  by  the  fact  that  the 
third  panelist  must  be  agreed  upon  by 


the  panelists  representing  the 
Commission  staff  and  the  disputing 
agency  or  tribe.  The  Commission 
requests  comments  on  the  proposed 
study  dispute  resolution  process,  and  in 
particular  on  the  efficacy  of  the  advisory 
panel. 

9 1 .  California  and  others  "  •'     ' 
recommend  that  disputes  be  resolved  by 
persons  local  to  the  project  region,  on 
the  ground  that  local  officials  have  a 
better  understanding  of  the  issues  and 
states  cannot  afford  to  send  staff  to 
Washington,  DC  This  is  a  matter  best 
decided  in  the  context  of  each 
proceeding. 

e.  Other  Recommended  Uses  for  Dispute 
Resolution 

92.  Menominee  recommends  that  the 
study  dispute  resolution  concept  be 
extended  to  other  elements  of  the 
licensing  process,  such  as  disagreements 
on  draft  license  articles  (which  we 
propose  to  include  with  draft  NEPA 
documents),'^''  and  whether  the 
Commission  is  in  compliance  with 
NEPA.  Dispute  resolution  with  the 
Commission  staff  is  not  appropriate  for 
such  matters,  which  are  solely  within 
the  Commission's  authority,  and  to 
which  rehearing  and  the  opportunity  for 
judicial  review  apply.  Dispute 
resolution  procedures  may  however  be 
appropriate  in  the  context  of  settlement 
negotiations  among  parties  where  a 
settlement  agreement  could  include 
recommendations  to  the  Commission 
concerning  the  content  of  license 
articles. 

93.  Some  industry  commenters 
suggest  that  disputes  over  material 
issues  of  fact  related  to  issuance  of 
mandatory  conditions  should  be  the 
subject  of  "mini-hearings"  upon  the 
applicant's  request.  They  contend  this 
would  improve  the  overall  record  of  the 
proceeding  for  judicial  review,  and  that 
the  prospect  of  a  fact-finding  hearing 
would  make  agencies  with  conditioning 
authority  more  likely  to  settle  cases  and 
less  likely  to  impose  unreasonable 
conditions.' ^5  vVe  do  not  propose  to 
change  our  general  practice  of  resolving 
most  hydroelectric  licensing  matters  by 
means  of  notice  and  comment 
procedures.  We  agree,  however,  that 
there  may  be  merit  in  using  evidentiary 
hearings  before  administrative  law 
judges  in  licensing  proceedings,  and 
will  give  due  consideration  to  any 
requests  for  such  hearings.'^* 
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2.  Consultation  and  Coordination  With 
States 

94.  The  current  regulations  require 
prospective  license  applicants  to 
include  state  fish  and  wildlife  agencies 
and  water  quality  certification  agencies 
in  pre-filing  consultation,"^  and  for 
license  applicants  to  include  with  their 
application  proof  that  they  have 
received,  applied  for,  or  received  waiver 
of  water  quality  certification."** 
Notwithstanding,  the  Section  603 
Report  identified  lack  of  timely  state 
water  quality  certification  as  one  of  the 
principal  causes  of  delay  in  licensing.  "** 

95.  "The  causes  for  this  appear  to  vary 
from  state  to  state.  States,  including 
those  which  participated  in  the 
December  2001  regioned  workshops, 
indicate  that  they  have  very  limited 
resources  to  devote  to  such  applications; 
that  disputes  over  the  scope  of  studies 
required  for  a  complete  certification 
application  are  not  resolved  before  the 
license  application  is  filed;  or  that  their 
water  quality  certification  process  is 
designed  to  use  the  Commission's  final 
NEPA  document  to  the  extent  possible 
as  the  basis  for  acting  on  the  water 
quality  certification  application. '^o 

96.  Not  surprisingly,  then,  there  was 
broad  agreement  in  the  regional 
workshops  with  states  and  among  the 
commenters  that  early  collaboration  or 
coordination  by  all  parties  with  state 
agencies  that  issue  water  quality  and 
CZMA  consistency  certification  is 
essential  to  any  effort  to  improve  the 
timeliness  of  licensing. '^i  Many 
commenters  recommend  that  these  state 
agency  processes  be  fully  integrated 
with  the  Commission's  processes  from 
the  beginning  of  pre-filing  consultation 
through  license  issuance.  This  could 
include  joint  Federal/state 
environmental  issues  scoping  and 
preparation  of  environmental 
documents  as  cooperating  agencies. '^2 
CRTTFC  states  coordination  of  Federal 
and  state  regulatory  agency  action 
would  also  be  enhanced  by  river  basin- 
wide  analyses  that  take  into  accoimt  all 


'  See  proposed  18  CFR  5.12. 


"2  The  allowable  travel  expenses  are  defined  at 
31  CFR  part  301.  In  brief,  travel  allowances  are  the 
same  as  those  of  a  salaried  employee  traveling  on 
behalf  of  the  Commission.  The  Commission  has 
procedures  and  guidance  in  place  for  such 
situations. 


•"Oregon.  CRITFC. 

"«  See  Section  III.D.4.d. 

'<»  EEI.  NHA.  Idaho  Power.  DM&GLH.  APT. 
Duke. 

"«  Proposed  18  CFR  5.27(e)  explicitly  provides 
for  this.  i!iv.>j'     .  '       .  (;i-. 


K'  18  CFR  4.38(a)(1)  and  (a)(2):and  16.8(a)(1)  and 
{a)(2). 

"»  18  CFR  4.38(f)(7);  16.8(f)(7).  - 

""See  Section  603  Report,  pp.  38-43. 

'»>  WDOE.  Oregon.  SCDWQ.  Michigan  DNR. 
California,  Wisconsin  DNR.  EPA  states  that  the 
limited  resources  of  some  states  relative  to  their 
Clean  Water  Act  responsibilities  could  make  it 
difficult  for  the  state  agency  to  stay  involved  over 
the  term  of  a  multi-year  license  proceeding. 

'^>  Washington,  California,  SCE.  Salish-Kootenai. 
NHA.  HLRTF,  Oregon,  Interior.  PGSkE.  PCWA. 
Idaho  Power,  PacifiCorp,  SCDWQ,  APT,  Michigan 
DNR.  HRC.  Wisconsin  DNR,  EEI,  NYSDEC, 
Maryland  DNR.  NMFS. 

'"  NRG,  Washington.  Idaho  Power.  PacifiCorp. 
SCE,  Oregon,  Michigan  DNR,  HRC.  KCCNY,  CDWR, 
HRC.  Idaho  Power,  PacifiCorp,  NHDES,  PG&E. 


relevant  state  and  tribal  water  quality 
standards  and  tribal  water  rights. 

97.  The  proposed  integrated  licensing 
process  is  designed  to  maximize 
coordination  with  state  processes  under 
the  CWA  and  CZMA,  and  to  aid  the 
ability  of  state  agencies  to  timely 
provide  recommendations  pursuant  to 
FPA  sections  10(a)(1)  and  10(j).  State 
agencies  would  be  consulted  with 
respect  to  development  of  the 
applicant's  Commission-approved  study 
plan;  invited  to  participate  in  an  initial 
public  meeting  for  the  purpose,  among 
others,  of  coordinating  all  regulatory 
processes  to  the  extent  possible;  and 
could  participate  in  the  Commission's 
NEPA  scoping  activities.  They  would 
also  be  eligible  for  dispute  resolution 
with  respect  to  information  and  study 
requests  pertaining  to  the  exercise  of 
their  water  quality  conditioning 
authority. 

98.  There  are  limits  to  what  the 
Commission  can  do  to  coordinate  its 
activities  with  state  processes.  Some 
states  for  instance  indicate  that  the 
problem  of  incomplete  water  quality 
certification  applications  when  the 
license  application  is  filed  would  be 
eliminated  if  the  Cqmmission  would 
treat  states  as  "full  partners"  in  the 
licensing  process,  which  appears  to 
entail,  among  other  things,  complete 
deference  to  state  agency  study 
requests.  123  The  Commission  may  in 
fact  require  an  applicant  to  complete  all 
of  the  information-gathering  or  studies 
requested  by  a  state  agency,  but  must 
exercise  its  independent  judgement 
with  respect  to  each  study  request  in 
light  of  the  comprehensive  development 
standard  of  FPA  section  10(a)(1),  the 
Commission's  policies,  and  any  other 
applicable  law.  Several  states  moreover 
commented  that  they  cannot  be  bound 
by  the  result  of  any  Commission 
decisions  on  information  and  study 
needs  insofar  as  their  independent 
water  quality  certification  authority  is 
concerned,  and  if  they  are  not  satisfied 
with  the  information  resulting  from  the 
Commission-approved  study  plan  or 
dispute  resolution  process,  they  will 
deny  water  quality  certification  or  use 
their  other  authorities  to  require  the 
information  they  believe  is  needed. '^^ 
Finally,  some  states  oppose 
participation  as  cooperating  agencies  for 
NEPA  document  preparation,  on  the 
ground  that  would  conflict  with  their 
own  policies  or  procedures. '^s 

99.  EEI,  NHA.  and  Idaho  Power 
recommend  that  the  Commission 


consider  developing  state-specific 
agreements  comparable  to  programmatic 
agreements  with  State  Historic 
Preservation  Officers  (SHPO),  which 
might  address  such  matters  as 
coordination  of  schedules  and  key 
information  needs  of  the  states. '^e  ^g 
previously  noted, '27  j^g  Commission 
has  already  begun  consultations  with 
the  states  to  determine  whether  such 
memoranda  or  other  actions  to  enhance 
coordination,  apart  from  the  proposed 
rule,  may  be  useful.  Our  staff  is  also 
engaged  in  more  focused  discussions 
with  some  states  where  numerous 
relicense  applications  are  expected  to  be 
filed  over  the  next  decade. 

100.  Some  states '-"  indicate  that  their 
ability  to  timely  issue  water  quality  and 
coastal  zone  management  plan 
consistency  certifications  would  be 
greatly  enhanced  if  the  Commission 
directly  funded  their  participation  in 
the  licensing  process  or  used  its 
authorities  to  require  license  applicants 
to  fund  their  participation.  The 
Commission  does  not  have  authority  to 
directly  fund  state  agencies.  Licensee 
funding  of  Federal  and  State  agencies  is 
governed  by  FPA  section  10(e)(1),  which 
requires  the  Commission  to  collect  in 
annual  charges  from  licensees  the 
Commission's  administrative  costs  and 

*   *   *  any  reasonable  and  necessary 
costs  incurred  by  Federal  and  State  fish 
and  wildlife  agencies  and  other  natural 
and  cultural  resource  agencies  in 
connection  with  studies  or  other 
reviews  carried  out  by  such  agencies  for 
purposes  of  administering  their 
responsibilities  under  this  part  *   *   *. 

101.  This  clause  was  added  by  section 
1701(a)  of  the  National  Energy  Policy 
Act  of  1992  (EPAct).i29  Section 
1701(a)(2)  of  EPAct  also  added  the 
following  proviso: 

Provided,  That,  subject  to  aimual 
appropriations  Acts,  the  portion  of  such 
annual  charges  imposed  by  the  . 
Commission  under  this  subsection  to 
cover  the  reasonable  and  necessary  costs 
of  such  agencies  shall  be  available  to 
such  agencies  (in  addition  tg  other 
fimds  appropriated  for  such  purposes) 
solely  for  carrying  out  such  reviews  and 
shall  remain  available  until  expended; 

102.  The  Commission  has  construed 
this  provision  to  require  an  annual 
appropriation  for  this  purpose  by 


"'California,  NYSDEC.  VANR.  Wisconsin  DNR. 
"*  California,  Oregon,  Michigan  DNR.  Wisconsin 
DNR,  WDOE. 
>  2s  See  Section  in.D.4.b. 


"SEEI.  NHA.  Idaho  Power.  EEI  states  that  any 
drafts  of  any  such  agreements  should  be  submitted 
to  licensees  for  comment. 

'"See  Section  II.B.,  supra. 

'M  Washington.  Oregon.  Michigan  DNR. 
California  recommends  that  the  Commission 
reimburse  intervenors  for  attorneys'  fees  and  travel 
expenses. 

""Pub.  L.  102-486. 106  Stat.  2776-3133  (Oct.  24. 
1992). 
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Congress  in  the  budgets  of  the 
applicable  agencies  or  the 
Commission. '3"  Congress  has  not  made 
such  appropriations  for  the  states.^^i 

a.  Timing  of  Water  Quality  Certification 
Application 

103.  Some  commenters  suggest  that 
the  timing  of  the  water  quality 
certification  application  should  be 
governed  by  events  other  than  the  filing 
of  the  license  application.  Although  the 
specific  time  frames  that  they 
recommend  for  filing  are  divergent,  the 
common  theme  appears  to  be  that  the 
water  quality  certification  application 
should  be  filed  when  the  record  with 
respect  to  water  quality  issues  is 
complete."-  Califorrtia  recommends 
that  the  certification  application  be  filed 
after  the  Commission's  draft  NEPA 
document  is  issued.  New  York  Rivers 
and  Oregon  suggest  that  regardless  of 
when  the  certification  application  is 
filed,  the  Commission  should  not  begin 
counting  the  one-year  period  for  state 
action  until  the  state  deems  the 
application  to  be  complete. '•'■' 

104.  The  current  rule  requiring  a 
license  applicant  to  apply  for  water 
quality  certification  by  the  time  the 
license  application  is  filed  rests  on  the 
assumption  that  water  quality  data 
issues  will  have  been  resolved  during 
pre-filing  consultation.  The  integrated 
licensing  process  we  are  proposing 
provides  greater  opportunity  for  that  to 
occur.  The  applicant  and  water  quality 
certification  agencies  will  know  well 
before  the  application  is  filed  what 
related  data  the  Commission  will 
require  to  be  filed  with  it.  Thus,  states 
should  be  in  a  position  to  inform  license 
applicants  if  additional  information  will 
be  required  by  the  state  for  water  quality 


' '"  See  Testimony  of  Commission  Chair  Elizabeth 
Moler  before  the  Subcommittee  on  Energy  and 
Water  Development  of  the  House  Committee  on 
Appropriations  (April  21.  1993):  Letter  from  Chair 
Elizabeth  Moler  \o  Hon.  John  Dingell  of  August  2. 
1994. 

Certain  Federal  agencies  have  for  a  number  of 
years  submitted  "reasonable  and  necessary  costs"  to 
the  Commissioivfor  inclusion  in  annual  charges. 
Some  licensees  have  challenged  the  eligibility  of 
these  costs  for  recovery  in  annual  charges  and  the 
Commission's  policies  concerning  the  evidentiary 
showing  necessary  for  the  costs  to  be  recovered. 
These  matters  are  currently  in  litigation.  City  of 
Tacoma.  et  al.  v.  FEBC.  DC  Qr.  01-1375  (filed 
August  28.  2001). 

■>■  Although  the  Commission's  existing  authority 
in  this  regard  is  constrained,  we  are  well  aware  of 
the  funding  challenges  faced  by  many  states  and  are 
interested  in  pursuing  with  them  in  other  contexts 
how  the  Commission  might  be  able  to  assist  them 
in  meeting  this  challenge. 

"»NHA.  Idaho  Power.  NYSDEC,  SCE  (when  the 
REA  notice  is  issued);  CDWR  (one  year  prior  to 
scheduled  license  issuance);  HRC,  NCWRC 
(following  issuance  of  a  draft  or  final  NEPA 
document). 
'"^4YRU.  Oregon. 


certification  purposes  before  the 
application  is  filed,  and  applicants 
should  be  prepared  to  begin  obtaining 
any  such  information  and  assembling  a 
water  quality  certification  application 
before  the  license  application  is  filed. 

105.  For  those  applications  developed 
using  the  traditional  process,  we 
propose  to  modify  the  rules  to  require 
the  applicant  to  show  that  it  has  applied 
for,  received,  or  received  waiver  of 
water  quality  certification  no  later  than 
the  date  for  responses  to  the 
Commission's  REA  notice.  The  later 
date  may  be  appropriate  for  the 
traditional  process  because  there  is  no 
Commission-approved  pre-filing  study 
plan,  and  therefore  less  reason  to 
assume  that  water  quality  information 
and  study  issues  will  have  been 
resolved  when  the  application  is  filed. 
Similar  considerations  may  apply  to  the 
ALP,  where  the  parties  have  much 
flexibility  with  respect  to  the  timing  of 
the  development  of  the  record.  On  the 
other  hand,  and  as  discussed  below,  we 
are  proposing  to  incorporate  full  public 
participation  and  mandatory,  binding 
dispute  resolution  into  the  traditional 
process,  which  should  result  in  pre- 
filing  resolution  of  w^'ter  quality  data 
issues  far  more  often  than  is  currently 
the  case.  The  Commission  therefore 
requests  comments  on  whether  the 
deadline  date  for  filing  the  water  quality 
certification  application  should  remain 
when  the  license  application  is  filed  for 
both  the  traditional  process  and  ALP. 

3.  Consultation  With  Indian  Tribes 

106.  The  September  12,  2002  Notice 
asked  how  a  new  licensing  process  can 
better  accommodate  the  authorities, 
roles,  and  concerns  of  Indian  tribes.  The 
principal  concerns  expressed  by  tribes 
are  that  tribal  sovereignty  and 
authorities  need  to  be  recognized  in  the 
process,  that  the  Commission  have 
govemment-to-government  relations 
with  the  tribes,  and  that  the  tribes  be 
consulted  and  their  issues  identified 
very  early  in  the  process."* 

107.  A  few  tribes  suggest  that  the 
existence  of  a  govemment-to- 
government  relationship  means  that 
only  the  Commission  should  consult 
with  the  tribes,  and  that  the  tribes 
should  not  have  to  deal  directly  with 
license  applicants."*  Most  tribes, 
however,  recognize  the  crucial  role  of 
the  license  applicant  in  consultation 
and  development  of  studies  and  the 
license  application,  and  accordingly 
offer  recommendations  intended  to 


improve  coordination  and  development 
of  information  with  the  applicant  as 
well  as  the  Commission.  A  few  licensees 
suggest  that  if  consultations  between  the 
tribes  and  license  applicants  become 
unproductive,  or  at  the  tribe's  request, 
all  consultation  with  the  tribe  should  be 
through  the  Commission.^  ^"^ 

108.  Several  tribes  state  that  there  is 
a  lack  of  imderstanding  by  the 
Commission  of  its  roles  and 
responsibilities  as  a  trustee  for  tribes, 
and  of  individual  tribal  concerns,  and  a 
lack  of  understanding  by  tribes  of  the 
Commission's  processes.  They  also  state 
that  our  regulations  are  not  clear  with 
respect  to  the  rights,  roles,  and 
responsibilities  of  Indian  tribes."' 
Several  suggest  that  the  Commission 
establish  either  an  office  of  tribal  affairs 
or  otherwise  dedicate  a  specific  person 
or  persons  as  a  tribal  liaison."" 

109.  The  relationship  between  the 
United  States  and  Indian  tribes  is 
defined  by  treaties,  statutes,  and  judicial 
decisions.  Indian  tribes  have  various 
sovereign  authorities,  including  the 
power  to  make  and  enforce  laws, 
administer  justice,  and  manage  and 
control  their  lands  and  resources. 
Through  several  Executive  Orders  and  a 
Presidential  Memorandum, "** 
departments  and  agencies  of  the 
Executive  Branch  have  been  directed  to 
consult  with  Federally  recognized 
Indian  tribes  in  a  manner  that 
recognizes  the  govemment-to- 
government  relationship  between  these 
agencies  and  tribes.  In  essence,  this 
means  that  consultation  should  involve 
direct  contact  between  agencies  and 
tribes,  in  a  manner  that  recognizes  the 
status  of  the  tribes  as  govemmental         ' 
sovereigns. 

110.  As  an  independent  regulatory 
agency,  the  Commission  functions  as  a 
neutral,  quasi-judicial  body,  rendering 
decisions  on  license  applications  filed 
with  it,  and  resolving  issues  among 
parties  appearing  before  it.  including 
Indian  tribes.  Therefore,  the 
Commission's  rules  and  the  nature  of  its 
licensing  process  place  some  limitations 
on  the  nature  and  type  of  consultation 


"♦  Menominee.  GUFWC,  CRITFC,  S«Iish- 
Kootenai.  St.  Regis  Mohawks.  PRT.  HETF:  CTUIR; 
St.  Regis  Mohawks,  NF  Rancheria.  Catawba.  APT. 
KT,  Nez  Perce. 

'"Choctaw.  PRT,  Shoshone. 


"•PacifiCorp.NHA. 

"'E.g.,  Nez  Perce. 

iMCRITFC,  Salish-Kootenai,  NF  Rancheria, 
Menominee.  KT,  GUFWC,  BRB-LST,  Quinault, 
CTUIR,  Shoshone. 

"•Executive  Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal  Governments 
(issued  November  6,  2000);  Executive  Order  13084, 
Consultation  and  Coordination  with  Indian  Tribal 
GovernmenU  (issued  May  14,  1998);  Presidential 
Memorandum,  Govemment-to-Govenunent 
Relations  *vith  Native  American  Tribal 
Governments  (issued  April  29. 1994),  reprinted  at 
59  Fed  Reg.  22.951;  Executive  Order  12875, 
Enhancing  the  Intergovernmental  Partnership 
(issued  October  26, 1993). 
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that  the  Commission  may  engage  in 
with  any  party  in  a  contested  case. 

111.  The  Commission  believes  that 
the  licensing  process  will  benefit  by 
more  direct  and  substantial  consultation 
between  the  Commission  staff  and 
Indian  tribes.  Because  of  the  unique 
status  of  Indian  tribes  in  relation  to  the 
Federal  government,  it  may  be 
beneficial  to  increase  direct 
communications  with  tribal 
representatives  in  appropriate  cases. 
The  type  and  manner  of  consultation 
with  Indian  tribes  should  fit  the 
circumstances.  Different  issues  and 
stages  of  a  proceeding  may  call  for 
different  approaches,  and  there  are  some 
limitations  that  must  be  observed. 
However,  there  are  a  number  of  steps 
that  the  Commission  staff  can  take  to 
improve  consultation  with  Indian  tribes 
on  matters  affecting  their  interests  in 
hydroelectric  licensing. 

112.  For  example,  it  may  be  mutually 
beneficial  for  the  staff  and  Indian  tribes 
to  engage  in  some  high-level  meetings  to 
discuss  general  matters  of  importance, 
rather  than  issues  involved  in  specific 
licensing  proceedings.  These  could  be 
arranged  for  particular  tribes,  regions,  or 
river  basins,  if  appropriate. 

113.  There  are  also  opportunities  for 
greater  involvement  with  Indian  tribes 
before  a  licensing  proceeding  has  begun. 
Indian  tribes  may  be  reluctant  to  consult 
with  the  applicant,  preferring  to  meet 
directly  with  the  Commission  staff.  In 
these  cases,  the  staff  should  consider 
some  means  of  direct  communication 
with  the  tribe,  at  an  appropriate  level, 
to  explain  the  consultation  process  and 
the  importance  of  tribal  participation, 
and  to  learn  more  about  the  tribe's 
culture.  Because  it  would  occur  before 
the  proceeding  commences,  the 
Cominission's  rules  regarding  off-the- 
record  communications  would  not 
apply.  Our  proposal  to  establish  a  tribal 
liaison,  discussed  below,  responds  to 
this  concern. 

114.  Once  the  licensing  proceeding 
has  begun,  the  Commission's  rules 
prohibiting  off-the-record 
communications  must  be  observed. 
These  rules  apply  in  any  case  in  which 
an  intervenor  disputes  a  material  issue, 
and  they  generally  prohibit  off-the- 
record  communications  relevant  to  the 
merits  of  a  proceeding  between 
Commission  employees  involved  in  the 
decisional  process  and  interested 
persons  outside  the  agency.  Thus,  they 
would  prevent  Commissioners  or 
Commission  staff  from  consulting 
privately  in  a  contested  proceeding  with 
representatives  of  any  party  to  the 
proceeding,  whether  on  a  government- 
to-govemment  basis  or  in  any  other 


capacity,  to  discuss  matters  relevant  to 
the  merits  of  the  proceeding. 

115.  However,  under. special 
exemptions  provided  in  the  rules, 
communications  concerning  the  staff's 
preparation  of  environmental 
documents  are  permitted,  as  are 
communications  v\ith  tribal  and  other 
govemmental  representatives  if  the  tribe 
or  government  agency  is  not  a  party  to 
the  proceeding.  In  each  instance,  the 
staff  must  promptly  disclose  the 
substance  of  the  communication  and 
place  it  in  the  record  for  the  proceeding. 
Using  these  guidelines.  Commission 
staff  can  work  to  ensure  that 
consultation  with  Indian  tribes  is  both 
meaningful  and  appropriate  to  the 
circumstances  of  particular  cases.  For 
example,  staff  might  consider  holding  a 
high-level  "kick-off'  meeting  or 
invitation  to  participate,  or  a  separate 
scoping  meeting  with  tribal 
representatives. 

116.  As  part  of  the  licensing  process, 
the  Commission  must  also  comply  with 
section  106  of  the  NHPA.  Section  106 
requires  the  Commission  to  take  into 
account  the  effect  of  its  actions  on 
historic  properties,  and  to  afford  the 
Advisory  Council  on  Historic 
Preservation  (ACHP)  a  reasonable 
opportunity  to  comment.  The  NHPA 
expressly  provides  that  traditional 
cultural  properties  that  are  of  religious 
or  cultural  significance  to  Indian  tribes 
can  be  considered  historic  properties.  It 
also  requires  the  Commission  to  consult 
with  representatives  of  Federally 
recognized  Indian  tribes  that  attach 
religious  or  cultural  significance  to 
those  properties,  if  they  may  be  affected 
by  the  licensing  action.  The  Council's 
regulations  provide  that  this 
consultation  "should  be  conducted  in  a 
sensitive  manner  respectful  of  tribal 
sovereignty,"  and  "must  recognize  the 
govemment-to-govemment  relationship 
between  the  Federal  government  and 
Indian  tribes. "'''"  If  direct 
communication  between  Commission 
and  tribal  representatives  occurs  as  part 
of  the  Section  106  process,  it  must  be 
conducted  in  compliance  with  the 
Commission's  rules  regarding  off-the- 
record  communications. 

117.  A  few  tribes  recommend  that 
consultation  be  limited  to  Federally 
recognized  tribes.''*'  The  Commission  is 
sensitive  to  the  fact  that  Federal 
recognition  establishes  certain  rights 
that  are  not  enjoyed  by  non-recognized 
tribes,  and  that  there  may  be  competing 
interests  at  stake.  For  instance,  some 
Federally  recognized  tribes  have 
authority  to  issue  water  quality 


certification  under  section  401  of  the 
Clean  Water  Act  with  respect  to  actions 
that  require  a  Federal  license  and  are 
located  on  reservation  lands. 
Consultation  under  section  106  of  the 
NHPA  differs,  depending  on  the  tribe's 
status. '^2  The  Council's  regiilations 
concerning  govemment-to-govemment 
consultation  apply  only  to  Federally 
recognized  tribes.  However,  they  also 
provide  for  consultation  with  non- 
Federally  recognized  tribes  as 
consulting  parties  that  have  an  interest 
in  the  proposed  licensing  action. ''*3  If  a 
Federally  recognized  tribe  has  an 
approved  Tribal  Historic  Preservation 
Officer  (THPO),  the  Commission  is 
required  to  consult  with  the  THPO 
instead  of  the  SHPO  for  undertakings 
that  affect  historic  properties  on  tribal 
lands.  We  intend  for  the  licensing 
process  to  be  conducted  in  a  manner 
consistent  with  the  proper  exercise  of 
such  rights,  and  that  tribes  be  consulted 
at  the  earliest  practicable  opportunity. 
We  believe,  however,  that  members  of 
unrecognized  tribes  can  have  Native 
American  cultural  resources  that  should 
also  be  respected  by  the  Commission. 
We  will  therefore  direct  our  staff  to 
consult  with  non-recognized  tribes  that 
choose  to  participate  in  license 
proceedings.  ^ 

118.  The  tribes  and  other  commenters 
made  many  suggestions  intended  to 
enhance  early  consultation.  These 
include:  Commission  contact  with  tribes 
before  the  due  date  for  an  existing 
licensee's  NOI  to  better  understand 
tribal  issues  and  to  ensure  that  the  tribes 
are  fully  aware  of  the  licensing  . 
process;'^''  Commission  and  tribe-only 
meetings  to  ensure  confidential 
treatment  of  cultural  resources  and  for 
NEPA  scoping;"*^  development  with 
each  tribe  of  a  plan  for  consultation 
with  that  tribe;'***  more  timely  notice  of 
deadlines  and  flexible  deadlines;'*" 
facilitation  services  for  consultation 
between  tribes  and  the  Commission  or 
tribes  and  license  .applicants;'-"'  and 
that  comprehensive  information  on 
future  license  expirations  and  the  state 
of  any  existing  consultations  be  posted 


'••0  36  CFR  8D0.2(c)(2)(ii)(B)  and  (C). 
'•"  Choctaw,  Catwaba. 


'■•2  As  used  in  the  NHP.\  and  the  Council's 
regulations,  thfi  term.  "Indian  tribe"  refers  to 
Federally  recognized  tribes:  thus,  only  a  Federally 
recognized  tribe  has  the  right  to  participate  in 
Section  106  consultation.  See  htlp://wwvi-.achp.gov/ 
regs  tribes.htm. 

><3  36  CFR  800.2(C)(5)  and  800.3(f). 

'"PacifiCorp.  PRT. 

'■•^NF  Rancheria.  Several  tribes  broadly  staled 
thrfr  concern  that  the  licensing  process  protect  the 
confidentialitv  of  cultural  resources;  e.g..  Choctaw. 
PRT.  Shoshone.  NF  Rancheria. 

'«6SCE.  Idaho  Power.  EEI.  NHA.  NEU,  Nez  Perce. 

"'CRITFC.  St.  Regis  Mohawks. 

'••«  Idaho  Power,  PRT.  Nez  Perce. 
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on  the  Commission's  website  or  made 
available  on  CD  ROM.'*" 

119.  Our  proposed  rule  and  related 
administrative  actions  should 
substantially  address  these  concerns. 
First,  we  are  establishing  the  position  of 
Tribal  Liaison.  The  Tribal  Liaison  will 
provide  a  single,  dedicated  point  of 
contact  and  a  resource  to  which  Native 
Americans  can  go  regardless  of  the 
proceeding  or  issue.  Also,  as  discussed 
above,  the  Commission  will  be 
contacting  Indian  tribes  likely  to  be 
interested  in  a  relicense  proceeding  in  a 
time  frame  consistent  with  the  advance 
notification  to  initiate  discussions 
concerning  consultation  procedures. 

120.  Under  section  304  of  the  NHPA. 
the  Commission  is  required  to  withhold 
from  public  disclosure  information 
about  the  location,  character,  or 
ownership  of  a  historic  property  when 
disclosure  may  cause  a  significant 
invasion  of  privacy,  risk  harm  to  the 
property,  or  impede  the  use  of  a 
traditional  religious  site  by 
practitioners.  The  Council's  regulations 
reflect  this  requirement.'^"  The 
Commission  also  has  regulations  and 
practices  in  place  that  address  the 
tribes'  confidentiality  concerns.  For 
instance,  all  applicants  must  delete  from 
any  information  made  available  to  the 
public  specific  site  or  property  locations 
if  their  disclosure  would  create  a  risk  of 
harm,  theft,  or  destruction  of 
archeological  or  Native  American 
cultural  resources.'""'  In  addition,  the 
regulations  provide  specific  procedures 
to  follow  when  requesting  privileged 
treatment  of  documents  that  are  either 
filed  with  the  Commission  or  submitted 
to  the  Commission  staff.'"'- 

121.  The  Commission  agrees  that 
Commission-sponsored  facilitation 
services,  which  some  non-tribal 
conunenters  also  recommend,  may  be 
useful  in  certain  proceedings,  as 
discussed  in  the  preceding  section.  The 
most  appropriate  facilitation  or  dispute 
resolution  techniques  are  a  matter  best 
considered  in  the  context  of  specific 
proceedings. 

122.  Somd  tribes  suggest  that,  because 
original  construction  of  dams  caused 
impacts  to  tribal  resources  for  which 
there  was  no  compensation  under  an 
original  license  or  other  pre-license 
construction  authorization,  the  licensing 
process  should  provide  3  means  to 
identify  and  mitigate  for  those  past 
impacts. '5'  The  Commission  has  no 
authority  under  the  FPA  to  require 


'"NFRancheria.PRT.  j 

■«>S«?e  36  CFR  800.6(a)(5)  and  800.il(c}. 
•»>  18  CFR  4.32(b)(3)(ii)  and  16.7(d)(5)(ii). 
•"18  CFR  388.112. 
^"  Shoshone,  NW  Indians. 


restitution  or  to  assess  damages. 
Moreover,  the  FPA  does  not  mandate 
that  all  past  envirorunental  damage 
caused  by  a  project  be  "mitigated"  in  a 
relicensing  proceeding.  Our 
responsibility  at  relicensing  is  to 
determine  whether,  and  under  what 
conditions,  to  issue  a  new  license  for  a 
hydroelectric  project.  As  previously 
stated,  we  use  existing  environmental 
conditions  as  a  baseUne  for  our  analysis, 
and  do  not  attempt  to  re-create  a  • 
hypothetical  pre-project  environment. 
However,  past  environmental  effects  are 
relevant  in  assessing  cumulative  effects 
and  in  determining  what  measures  are 
appropriate  to  protect,  mitigate,  and 
enhance  natural  resources  for  the  new 
license  term.  This  approach  is 
reasonable,  and  complies  with  both 
NEPA  and  the  FPA.'^" 

123.  Some  tribes  state  that  the 
geographic  scope  of  the  Commission's 
public  interest  analysis  with  respect  to 
tribal  cultural  and  other  resources 
should  not  be  limited  to  resources 
located  within  the  project  boundary,  but 
should  extend  to  project  impacts 
wherever  they  may  occur. '^^  The 
Commission  agrees  that  there  may  be 
instances  where  project  impacts  occur 
outside  of  an  existing  or  proposed 
project  boundary,  and  that  appropriate 
mitigation  for  these  impacts,  as  well  as 
possible  changes  to  the  project 
boundary,  should  be  considered  in  the 
licensing  process.  For  historic 
properties,  this  is  taken  into  account  in 
defining  the  project's  "area  of  potential 
effect"  during  the  consultation  process 
under  section  106  of  the  NHPA.  Such 
matters  are  best  dealt  with  in  the 
contiext  of  specific  proceedings. 

124.  Some  commenters  indigate  that 
project-related  social  and  economic 
issues  raised  by  tribes  should  be 
addressed  in  the  licensing  process  and 
should  be  given  the  same  weight  as 
developmental  values. '^"^  We  agree  that 
social  and  economic  impacts  of 
proposed  projects  on  Jtribal  resources, 
positive  and  negative,  need  to  be 
addressed  through  consultation 
pursuant  to  our  trust  responsibility,  the 
NHPA  section  106  process,  and  in  the 
Commission's  NEPA  and  decisional 
documents.  The  enhanced  consultation 
measures  provided  by  the  proposed 
integrated  process  generally,  and  for 
Indian  tribes  in  particular,  should 
ensure  that  such  issues  are  fully 
considered. 

125.-  A  few  tribes  suggest  that  tribal 
water  rights  should  be  specifically 


addressed  in  the  licensing  process.'*^ 
Issues  concerning  tribal  water  rights 
have  rarely  been  raised  in  licensing 
proceedings,  mainly  because  the 
Commission  does  not  adjudicate  water 
rights.  The  Commission's  practice, 
when  such  water  rights  are  in  dispute, 
is  that  if  it  issues  the  license,  it  makes 
the  license  subject  to  a  reservation  of 
authority  to  reopen  the  license  to  make 
any  changes  that  may  be  required  once 
the  water  rights  issues  are  resolved. '^^ 
This  safeguard  has  worked  in  the  past 
and  should  continue  to  adequately 
protect  tribal  water  rights. '^^ 

126.  Some  commenters  state  that  the 
Conunission's  guidelines  for  the 
development  of  Historic  Properties 
Management  Plans  (HPMPs)  are 
confusing  with  regard  to  how  Section 
106  is  fulfilled  and  the  degree  of 
applicant  responsibility.  They  request 
clarification  of  the  distinction  between 
govemment-to-govemment  relations 
and  consultation.'**"  The  Commission 
and  the  Council  issued  these  guidelines 
jointly  in  May  2002. '6'  They  are 
intended  to  assist  license  applicants  in 
preparing  their  HPMPs,  which  the 
Commission  includes  as  a  license 
condition,  and  provide  for  the  licensee's 
management  of  historic  properties 
during  the  license  term.  These  plans, 
while  related  to  historic  preservation, 
are  not  necessarily  part  of  the  Section 
106  process.  Rather,  a  programmatic 
agreement  or  memorandum  of 
agreement  entered  into  as  part  of  the 
Section  106  process  will  usually  include 
provisions  requiring  the  applicant  to 
prepare  and  implement  an  HPMP.  The 
HPMP  is  often  prepared  in  consuhation 
with  the  SHPO,  THPO,  or  Indian  tribe, 
and  may  include  provisions  for 
consultation  with  the  tribes  during  the 
term  of  the  license.  The  Commission's 
role  is  to  review  and  approve  the  HPMP. 
Thus,  any  consultation  with  tribes  that 
may  occur  during  the  preparation  or 
implementation  of  the  HPMP  ordinarily 


>"  Sep  Section  I1I.D.1.C 
'"CTUIR,  Menominee.  Shoshone. 
»«•  Shoshone,  CTUIR. 


'"CTUIR.CRITFC. 

'"See.  e.g..  Idaho  Water  Resources  Board.  84 
FERC  1 61.146  (1998)  (reserving  authority  to  modify 
the  license  to  reflect  the  outcome  of  pending  state 
water  right  proceeding  in  which  an  Indian  Tribe 
claimed  an  implied  Federal  reserved  water  right). 
Similarly  OWRB  states  that  license  conditions 
should  be  developed  consistent  with  interstate 
water  compacts  enacted  as  Federal  law.  It  is  not  the 
Commissions  intention  to  interfere  in  any  way  with 
such  compacts,  and  we  are  not  aware  of  any 
instance  where  there  has  been  an  inconsistency. 

>=«  See  Covelo  Indian  Community  v.  FERC.  895 
F.2d  581,  586  (9th  Cir.  1990). 

'60SCE.  NHA.  SCE  states  that  Section  106 
consultation  should  begin  when  the  applicant  files 
a  draft  HPMP. 

"»•  Guidelines  for  the  Development  of  Historic 
Resources  Management  Plans  for  FERC 
Hydroelectric  Projects  (May  2002),  http:// 
www.fecc.gov/hydro/docs/hpmp/pdf. 
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would  be  with  the  applicant  or  licensee, 
rather  than  with  the  Commission.  In 
some  cases,  consultation  pursuant  to 
Section  106  may  be  combined  with 
consultation  concerning  the  preparation 
of  an  HPMP.  As  discussed  above,  the 
Commission  will  attempt  to  be 
responsive  to  tribes'  requests  for  direct 
communication,  if  this  can  be 
accomplished  in  a  maimer  consistent 
with  the  Commission's  rules  governing 
off-the-record  communications. 

127.  Some  tribes  state  that  they 
should  be  consulted  on  the  identity  of, 
or  have  the  right  to  approve,  all  persons 
performing  tribal  cultural  resources 
analyses  pursuant  to  section  106  of  the 
NHPA.  Tribes  may  also  have 
professional  expertise  in  this  area,  and 
some  indicate  that  qualified  tribal 
members  should  be  hired  for  such 
studies  whenever  possible. '^^  We  agree 
that  it  is  appropriate  for  license 
applicants  to  consult  with  tribes 
concerning  the  identity  and 
quahfications  of  persons  conducting 
studies  with  respect  to  a  tribe's  cultural 
resources.  However,  license  applicants 
need  to  have  flexibility  in  the  hiring  of 
consultants.  We  do  not  believe  that 
applicants  should  be  required  to  obtain 
a  tribe's  approval  before  engaging  a 
consultant,  or  to  engage  a  consultant 
based  on  tribal  membership.  It  would 
however  appear  to  be  in  a  license 
applicant's  best  interests  to  consult 
affected  tribes  concerning  these  matters. 
We  note  that,  in  many  proceedings, 
licensees  have  reached  agreements  with 
affected  tribes  in  which  the  tribes  have 
a  voice  in  the  selection  of 
consultants.'^-* 

4.  Environmental  Document  Preparation 

a.  Cooperating  Agencies  Policy 

128.  The  Conunission's  policy  has  for 
a  number  of  years  been  that  an  agency 
that  has  served  as  a  cooperating  agency 
in  a  proceeding  may  not  thereafter 
intervene  in  that  proceeding.  The  reason 
for  this  policy  is  that  staff  of  a 
cooperating  agency  is  treated  in  some 
respects  as  though  it  were  Commission 
staff,  including  having  conversations 
and  exchanging  information  that  may 
not  be  put  in  the  record,  just  as 
Commission  staff  shares  predecisional 
analyses  and  information  internally.  To 
allow  a  cooperating  agency  to  intervene 
in  a  proceeding  would  make  it  a  party 
privy  to  decisional  information  not 
available  to  other  parties,  in  violaUon  of 


our  rule  prohibiting  ex  parte 
communications .  '** 

129.  Other  Federal  agencies, 
environmental  groups,  and  some  states 
urge  us  to  revisit  this  policy. '^^  They 
contend  that  the  policy  is  inefficient 
because  it  discourages  other  agencies 
from  becoming  cooperating  agencies, 
which  forces  the  preparation  of  miUtiple 
NEPA  documents.  Interior  suggests  that 
if  the  Commission  were  to  issue  non- 
decisional  NEPA  dociunents,  that  is, 
documents  which  are  purely  analjrtical 
and  make  no  substantive 
recommendations,  there  should  be  no 
concern  about  off-the-record 
communications  regarding  the  merits  of 
the  proceeding. '^^ 

130.  EEI  and  Idaho  Power  assert 
however  that  reversing  the  policy  would 
violate  the  Administrative  Procediu* 
Act  (APA).'6^  They  state  that  APA 
section  557(d)(1)  prohibits  in  an 
adjudicatory  proceeding  any  "interested 
person"  from  outside  the  agency  from 
making  any  "ex  parfe  communication 
relevant  to  the  merits  of  the  proceeding" 
to  a  decisional  employee.'^"  This  is   ■ 
correct,  but  the  APA  defines  a  "person" 
as  "a  public  or  private  organization 
other  than  an  agency."  '**"  (emphasis 
added),  and  diefines  an  agency,  with 
certain  exceptions  not  relevant  here,  as 
"each  authqrity  of  the  Government  of 
the  United  States."  "■"  Thus,  the  APA 
does  not  prohibit  ex  parte 
communications  between  Federal 
agencies. 


'"Shoshone.  Kalispel. 

>B^  Examples  include  relicense  proceedings  for 
the  Condit  Project  No.  2342.  Box  Canyon  Project 
No.  2040.  Lake  Chelan  Project  No.  637.  Rocky 
Reach  Project  No.  2145,  Klamath  River  Project  No. 
2082,  and  Baker  River  Project  No.  2150. 


"»*  See  Rainsong  Company.  79  FERC  1 61.338.  at 
p.  62,457,  n.l8  (1997);  Order  No.  596.  Regulations 
for  the  Licensing  of  Hydroelectric  Projects,  FERC 
Statutes  and  Regulations  1 31,057  at  p.  30.644 
(1997).  when  the  Commission  modified  its  ex  parte 
communication  rules  in  1999,  it  noted,  but  made  no 
change  to,  this  policy.  See  Order  No.  607-A.  FERC 
Statutes  and  Regulations  1 31.112  n.  50  and  p. 
31.931  n.  41.  See  also  Arizona  Public  Service  Co., 
94  FERC  1 61,076  (2001)  (denying  request  for  late 
intervention  by  the  Forest  Service  and  rejecting 
arguments  that  the  new  ex  parte  rule  does  permit 
a  cooperating  agency  to  also  be  an  intervener). 

'65HRC,  SCE.  NYSDEC.  WEXJE.  DOI.  NRG  also 
supports  this  proposal,  hut  would  put  limits  on  the 
bases  upon  which  a  cooperating  agency  that 
subsequently  became  an  inlervenor  could  seek 
rehearing  or  judicial  review,  and  would  include 
disclosure  requirements  with  respect  to  discussions 
concerning  license  articles  or  terms  and  conditions, 
and  "any  communication  necessary  for  the 
completeness  of  the  record."  See  Attachment  B  to 
September  12,  2002  Notice,  p.  10. 

"*»This  suggestion  is  inconsistent  with  our  ex 
parte  regulations,  which  define  "relevant  to  the 
merits"  as  "capable  of  affecting  the  outcome  of  a 
proceeding,  or  of  influencing  a  decision,  or 
providing  an  opf)ortunity  to  influence  a  decision, 
on  any  issue  in  the  proceeding."  subject  tQ  certain 
narrowly  drawn  exceptions  not  applicable  here.  See 
18  CFR  385.2201(b)(c)(5). 

'6'5U.S.C.  551-559. 

>«>5U.S.C.  557(d)(1). 

'"•SU.S.C.  551(2). 

"05  U.S.C.  551(1). 


131.  Our  policies  concerning  ex  parte 
communications  exceed  the 
requirements  of  the  APA  in  this  regard, 
because  the  Commission  is  concerned 
that  its  procedures  be  fundamentally 
fair  in  both  appearance  and  reality.  On 
this  score,  EEI  and  Idaho  Power  cite 
Order  No.  607,  where  the  policy  against 
cooperating  agency  intetvenors 
articulated  above  was  codified,  and 
Arizona  Public  Service,  where  it  was 
affirmed.  They  assert  that  nothing  has 
changed  in  this  regard,  and  add  that 
reversing  the  policy  would  afford  a 
dissatisfied  cooperating  agency  a 
"second  bite  at  the  apple"  by  permitting 
it  to  seek  rehearing  and  judicial  review 
of  Commission  orders.'^'  EEI  intimates 
that  permitting  cooperating  agency 
relationships  would  enable  other 
Federal  agencies  to  prevent  or  hinder 
the  issuance  of  economically  vital  gas 
pipeline  certificates  and  unduly 
influence  the  Commission's  public 
interest  balancing  under  FPA  section 
10(a)(1). ""2  Finally,  they  argue  that 
NRG's  proposal  would  be  impractical 
because  it  would  require  all 
communications  to  and  from  a 
cooperating  agency  to  be  placed  on  the 
redord,  which  would  be 
administratively  imworkable  and 
inimical  to  the  free  exchange  of  ideas 
essential  to  the  cooperating  agency 
relationship. 

132.  We  conclude  that  reversal  of  our 
policy  (and  the  concomitant  revision  of 
our  ex  parte  rules)  as  it  applies  to 
Federal  agencies  would  increase  the 
likelihood  that  Federal  agencies  with 
mandatory  conditioning  authority 
would  be  willing  to  act  as  cooperating 
agencies,  which  would  better  enable 
these  agencies  and  the  Commission  to 
coordinate  the  exercise  of  their  separate 
responsibilities.  This  should  also  better 
enable  cooperating  Federal  agencies 
with  conditioning  authority  to  develop 

a  complete  record,  reduce  duplication  of 
effort  among  cooperating  agencies,  and 
may  help  to  focus  discussion  of 
scientific  and  policy  issues.  To  be 
weighed  against  these  benefits  is  the 
potential  for  prejudice  to  other  parties 
that  would  not  have  access  to  some 
information  and  decisional 
communications  between  the 
Commission  and  the  cooperating 
agency. 

133.  On  balance,  we  are  persuaded 
that  the  potential  benefits  are  significant 
and  the  likelihood  of  prejudice  to  other 
parties  is  minimal  if  an  appropriate 
disclosure  requirement  is  established. 
The  Commission  and  other  Federal 
agencies  with  mandatory  conditioning 


•^'EEI,  Idaho  Power. 
'"SeeEEl,  pp.  45-46. 
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authority  must  support  their  conditions 
with  reasoned  decisions  based  on  facts 
in  the  public  record.  A  cooperating 
agency  that  supplies  the  Commission 
with  study  results  or  other  information 
presumably  does  so  because  it  believes 
the  material  adds  value  to  the  decisional 
record  and  deliberations.  No 
cooperating  agency  should  therefore 
object  to  a  requirement  that  all  study 
results  and  other  information  provided 
to  the  Commission  also  be  served  on 
parties  to  the  proceeding.  Deliberative 
communications  however  involve  the 
interpretation  and  application  of  study 
results  and  other  information.  It  is 
appropriate  for  such  communications 
among  cooperating  agencies  to  remain 
off-the-record  in  order  to  foster  the  free 
and  timely  exchange  of  ideas.  As  long 
as  the  analyses  upon  which  the 
Commission  and  a  cooperating  agency 
ultimately  rely  are  set  forth  in  their 
respective  NEPA  or  decisional 
documents,  they  will  be  subject  to 
challenge  in  comments  on  draft  NEPA 
documents,  on  rehearing  of  decisional 
orders,  and  on  judicial  review.  Under 
these  circumstances,  no  other  party 
should  be  prejudiced. 

134.  We  therefore  propose  to  modify 
our  policy  by  permitting  Federal 
cooperating  agencies  to  intervene, 
subject  to  a  requirement  that  all  studies 
and  other  information  provided  by  a 
cooperating  agency  to  the  Commission 
be  promptly  submitted  to  the  Secretary 
and  placed  in  the  decisional  record. 
Decisional  communications  such  ais 
working  drafts  of  NEPA  documents  and 
associated  communications  would 
continue  to  be  exempt  from  disclosure. 
Accordingly,  we  also  propose  to  modify 
the  text  of  the  ex  parte  regulations  to 
this  effect.'^'  The  exception  to  the 
APA's  prohibition  on  ex  parte 
communications  for  Federal  agency 
communications  does  not  extend  to 
states  or  Indian  tribes.  Our  policy  will 
therefore  remain  in  place  with  respect  to 
these  entities. 

b.  NRG  Cooperating  Agency  Proposal 

135.  NRG  proposes  that  the 
Commission  and  Federal  or  state 
resource  agencies  that  regularly 
participate  in  the  Commission's 
licensing  processes  develop  a  general 
Memorandum  of  Understanding  (MOU) 
that  would  establish  a  procedural 
framework  in  which  the  resource 
agencies  would  be  cooperating  agencies 
in  the  preparation  of  a  non-decisional 
NEPA  document;  that  is,  one  which 
would  analyze  resource  impacts  of  the 
applicant's  proposal  and  reasonable 
alternatives,  but  would  not  include  any 


recommendations  on  license  articles  or 
terms  and  conditions.  The  MOU  would 
cover  procedures  for  cooperation, 
dispute  resolution,  and  decision- 
making. Each  MOU  would  be 
supplemented  by  a  project-specific 
Memorandum  of  Agreement. '  ^'» 

136.  The  Commission  supports  in 
general  the  use  of  cooperating  agency 
NEPA  documents  as  a  means  of 
increasing  efficiency.  We  are  not 
however  prepared  to  structure  the 
integrated  licensing  process  proposal 
based  on  the  assumption  that  there  will 
be  a  cooperating  agency  relationship  in 
all  or  most  cases.  Many  considerations 
go  into  an  agency's  decision  to  seek  or 
not  to  seek  such  status.  These  include 
staff  availability,  the  nature  and  extent 
of  the  agency's  responsibilities  with 
respect  to  licensing,  and  the  policies 
and  practices  of  the  potential 
cooperating  agencies.''"'  Moreover, 
where  the  Commission  and  resource 
agencies  have  found  it  to  their  mutual 
benefit  to  be  cooperating  agencies, 
project-specific  agreements  have 
generally  been  timely  concluded  so  that 
the  processing  milestones  were  not 
prejudiced.  Nevertheless,  the 
Commission  acknowledges  that  there 
may  be  benefits  to  having  general  MOUs 
with  resource  agencies  to  address 
coordination  issues  that  cut  across 
projects,  and  we  will  continue  to 
explore  that  approach  outside  the 
context  of  this  rulemaking. 

c.  Non-Decisional  NEPA  Documents 

137.  Under  NRG's  proposal  for  non- 
decisional  NEPA  documents,  the 
Commission  and  cooperating  agencies 
would  separately  publish  records  of 
decision  explaining  the  basis  for  their 
respective  decisions,  based  on  the 
record  in  the  joint  NEPA  document  and 
other  relevant  materials  in  their  public 
record.  NRG  believes  there  would  be 
little  controversy  with  regard  to  the 
scientific  analyses,  which  would 
eliminate  the  need  for  the  Commission 
and  cooperating  agencies  to  conduct 
separate  NEPA  reviews.  It  suggests  that 
this  might  reduce  the  average  time  of 
license  proceedings. 

138.  NRG's  proposal  enjoys  some 
support  from  across  the  spectrum  of 


'  ■  '  Proposed  new  18  CFR  385.2201(g)(2). 


'^■'  See  NRG  proposal  summary.  September  12. 
2002  Notice,  Attachment  B.  p.  9.  NHA  supports  the 
NRG  proposal  in  this  regard.  CRITFC  and  Nez  Perce  ' 
support  joint-agency  NEPA  documents  in  concept, 
but  are  concerned  thai  the  NRG's  proposal  might 
exclude  the  tribes,  or  somehow  impose 
inappropriate  limitations  on  appeal  rights. 

'"Michigan  DNR  and  WDOE  object  to  the 
inclusion  of  state  agencies  as  cooperating  agencies, 
on  the  ground  that  would  subject  the  state  agency 
to  schedules  establrshed  by  the  Commission,  which 
they  aver  would  conflict  with  other  Federal  or  state 
laws  and  regulations. 


interests. '^^  HRC  states  that  having  a 
non-decisional  NEPA  document  will 
help  to  ensure  transparent  decision- 
making, and  that  non-decisional 
documents  are  needed  to  ensure  that 
license  articles  and  terms  and 
conditions  are  not  negotiated  between 
agencies  without  public  input.  It  is  not 
hovyever  universally  embraced.  EPA, 
citing  the  regulations  of  the  Council  on 
Environmental  Quality, ''^^  and  NMFS 
support  a  decisional  NEPA  document 
with  a  Commission-preferred 
alternative.  ADK  suggests  that  using  two 
documents  for  what  is  now 
encompassed  in  one  document  might 
lead  to  inefficient  sequential  processing. 

139.  The  Commission  does  not 
propose  to  adopt  a  practice  of  issuing 
non-decisional  NEPA  documents  as 
proposed  by  NRG.  Although  we  propose 
to  change  our  existing  policy  with 
respect  to  intervenor  status  for 
cooperating  agencies,  there  is  no 
assurance  that  cooperating  agency 
agreements  will  become  the  norm,  as 
discussed  above.  We  are  moreover  less 
optimistic  than  NRG  concerning  the  ' 
likelihood  of  conflicts  over  scientific 
analyses.  The  ubiquity  of  study  disputes 
and  conflicts  over  interpretation  of 
study  results,  quite  apart  ft-om  decisions 
over  how  they  might  translate  into 

•vPM&E  measures,  leads  us  to  believe  that 
the  resource  impact  analysis  sections  of 
NEPA  documents  will  continue  to  be 
controversial. 

140.  The  Commission  does  however 
propose  to  modify  the  structure  of  its 
NEPA  documents  to  better  separate 
resource  impact  analysis  from 
decisional  analysis.  In  the  future,  all  of 
our  NEPA  documents  will  confine 
decisional  analyses  pursuant  to  FPA 
sections  10(a)  and  10{j)  to  clearly 
delineated  sections  at  the  close  of  the 
document.  In  this  way,  any  other 
Federal  or  state  agency  or  Tribe  with 
mandatory  conditioning  authority  will, 
whether  or  not  it  is  a  cooperating 
agency,  be  able  to  use  those  parts  of  the 
resource  impact  analysis  not  in  dispute 
in  whatever  documents  it  prepares 
pursuant  to  its  legislative  mandates. 

d.  Draft  License  Articles 

141.  Federal  agencies  and  some 
commenters  recommend  that  the 
Commission  issue  draft  license  articles 
for  comment  in  connection  with  draft 
NEPA  documents.  They  believe  this  will 
result  in  better  license  orders  and 
licenseLarticles,  and  that  issuance  of 
draft  articles  would  help  to  foster 
settlement  agreements.'^* 


"•>HRC.  AmRivers.  SCE.  CRffPa 
•'' See  40  CFR  1500,  e/ seq. 
"•HRC.  Menominee.  BRB-LST. 
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142.  The  Commission  has  previously 
issued  draft  license  articles  only  in  the 
extraordinary  circumstance  of  a  lengthy 
proceeding  in  which  the  Commission's 
jurisdiction  was  at  issue  and  where  it 
was  concluded  that  issuance  of  draft 
license  articles  might  provide  assiuance 
to  the  operator  of  existing,  previously 
unlicensed  facilities  that  a  Commission 
license  would  not  undermine  its  ability 
to  operate  the  project  in  a  maimer 
consistent  with  certain  state  laws 
affecting  project  operations.' ^^ 

143.  We  propose  to  attach  to  the  draft 
NEPA  document  for  comment  the 
preliminary  terms  and  conditions  of  any 
Federal  or  state  agency  with  mandatory 
conditioning  authority,  plus  additional 
draft  articles  proposed  by  the 
Commission  to  be  required  pursuant  to 
FPA  section  10(a)(l).'8«  This  will 
provide  the  parties  with  more  specific 
information  concerning  the  staffs 
licensing  recommendations.  Where  no 
draft  NEPA  document  is  issued,  we 
would  include  draft  license  articles  and 
preliminary  terms  and  conditions  with 
the  environmental  assessment.  Parties 
would  have  an  opportunity  to  file 
comments  before  the  Commission 
issued  an  order  acting  on  the  license 
Application.  We  also  propose  to  begin 
this  practice  for  applications  developed 
under  the  traditional  process  and 
ALP.'8' 

e.  Endangered  Species  Act  Consultation 

144.  CurrenUy,  neither  Interior  and 
Commerce  rules  nor  Commission  rules 
specifically  address  how  the  ESA 
section  7  consultation  process  is  to  be 
integrated  into  the  Commission's 
licensing  process. '^^  NHA  and  others 
state  that  ESA  consultation  is  often 
deferred  imtil  the  end  of  the  licensing 
process,  causing  delay  and  disruption. 
The  ITF  prepared  a  report  on  this 


"«See  Hudson  River-Black  River  Regulating 
District,  Project  No.  2318,  letter  dated  February  8, 
2002. 

'•"This  would  encompass  conditions  based  on 
10(j)  recommendations.  We  do  not  propose  to  attach 
the  standard  L-Form  license  articles  (See  54  FPC 
t79»-1928  (1975))  to  draft  or  final  NEPA 
documents,  as  we  have  consistently  rejected 
requests  to  modify  these  articles,  which  are 
intentionally  broad,  in  the  context  of  specific 
license  proceedings. 

>•'  NYSDEC  states  that  project  operational  effects 
cannot  be  fully  understood  before  a  new  project  is 
built,  so  license  articles  should  be  included  to 
determine  what  a  new  project's  actual  impacts  are, 
and  to  reserve  authority  to  modify  the  project  as 
Deeded  to  meet  resource  goals.  Licenses  very  often 
include  monitoring  requirements  and  every  license 
includes  a  standard  form  article  reserving  our 
authority  to  modify  the  license  to  respond  to  fish 
and  wildlife  concerns.  Specific  post-licensing 
articles  are,  of  course,  a  matter  best  determined  in 
the  context  of  project-specific  proceedings. 

■•2  The  joiBt  Interior  and  Commerce  regulations 
implementing  the  ESA  are  Eound  at  50  CFR  part 
402. 


subject  '^3  containing  recommendations 
for  integrating  consultation  in  the 
context  of  the  traditional  process,  but 
which  also  includes  an  outline  of  a 
process  beginning  at  the  time  the  NO!  is 
filed."*''  These  commenters  state  that 
the  ITF  recommendations  have  met  with 
little  success,  and  suggest  that  it  is 
because  the  ITF  recommendations  are 
unenforceable.  WPPD  reconunends  that 
the  Commission.  Interior,  and 
Commerce  cooperate  in  developing  joint 
rules  to  integrate  ESA  Section  7 
consultation  with  the  lifcensing  process. 
Interior  and  NMFS  recommend  that  the 
integrated  process  regulations  identify 
the  key  steps  and  requirements  for 
completing  ESA  consultation. 

145.  The  proposed  integrated 
licensing  process  encourages  early  ESA 
consultation,  and  is  consistent  v\rith  the 
ITF  Report  on  section  7  consultation. 
First,  it  encoiu"ages  an  applicant  to 
request  designation  as  the  Commission's 
non-Federal  representative  at  the  time  it 
files  its  NOI  and  distributes  its  Pre- 
Application  Document.'*^  The 
proposed  process  also  provides  a 
vehicle  for  all  parties  to  make  their 
issues  and  information  needs  known 
from  the  beginning.  This,  in  conjunction 
early  development  of  a  process  plan  for 
coordinating  regulatory  processes,  a 
Commission-approved  study  plan, 
binding  dispute  resolution  process, 
periodic  status  reports,  a  high  standard 
for  requesting  additional  data  and 
studies  following  an  initial  status  report 
on  studies  and  information  gathering,  a 
recommendation  to  include  a  draft 
Biological  Assessment  (BA)  in  the  draft 
license  application,  and  requirement  for 
applicants  that  are  designated  non- 
Federal  representatives  to  include  a 
drfift  BA  in  their  Ucense  application, 
should  help  to  ensure  that  ESA 
consultation  proceeds  on  the  same  track 
as  the  rest  of  the  process.  We 
acknowledge  however  that  timely 
completion  of  ESA  consultation  has 
been  an  ongoing  issue,  particularly 
concerning  projects  in  the  Pacific 
Northwest,  and  we  are  open  to  working 
with  the  Departments  of  Interior  and 
Commerce  to  develop  additional  means 
of  effecting  improvements  in  this  area. 

f.  Fish  and  Wildlife  Agency 
Reconmaendations 

146.  The  proposed  integrated  process, 
rules  incorporate  the  Commission's 
existing  practices  with  respect  to 
consideration  of  fish  and  wildlife 


agency  recommendations  made 
pursuant  to  the  Fish  and  Wildlife 
Coordination  Act  and  FPA  section  10(j), 
with  minor  modifications  to  the  timing 
of  any  meetings  that  may  occiu"  in  order 
to  ensure  that  the  10(j)  process  is  fully 
compatible  with  the  proposed 
application  processing  milestones.'^ 

g.  National  Historic  Preservation  Act 
Consultation 

147.  Consultation  pursuant  to  section 
106  of  the  National  Historic 
Preservation  Act  has  not  been  a 
significant  source  of  delay  in  licensing. 
The  few  parties  who  addressed  section 
106  recommend  that  such  consultation 
begin  early. '*^  We  agree.  The  proposed 
integrated  process  includ«5  SHPOs 
among  the  entities  to  be  consulted  and 
encourages  applicants  to  request  to 
initiate  section  106  consultation  when 
the  NOI  is  filed.'s* 

5.  Public  Participation 

148.  The  traditional  process 
regulations  concerning  prefiling 
consultation  focus  on  the  applicant's 
interactions  with  agencies  and  Indian 
tribes.  Potential  license  applicants  are 
required  to  conduct  only  one  public 
meeting  prior  to  filing  the  license 
application,'""  and  the  draft  license 
application  is  required  to  be  served  only 
on  agencies  and  tribes.'^  Thus,  imless 
an  applicant  voluntarily  consults  with 
the  public,  the  traditional  process  often 
causes  identification  of  issues  and  study 
requests  from  the  public  to  be  delayed 
until  after  the  license  application  is 
filed.  Conunenters  from  across  the 
spectrum  of  interests  afree  that 
identifying  NGO  issues  and  study 
requests  as  early  as  possible  is 
important  to  alleviating  this  source  of 
delay.'«' 

149.  We  agree  that  improving  public 
participation  in  pre-filing  consultation 
is  essential  to  the  success  of  an 
integrated  licensing  process,  and  believe 
that  the  traditional  process  regulations 
should  also  be  revised  in  this  regard. 
The  specific  provisions  for  enhancing 


'•*  Interagency  Tost  Force  Report  on  Improving 
Coordination  of  ESA  Secton  7  with  the  FERC 
Licensing  Process.  httpJfwww^erc.gpv/hydro/docs/ 
interagency. h  tm . 

>•«  nr  ESA  Report,  Figure  1. 

>•»  Proposed  18  CFR  5.1. 


'••The  Commission  also  proposes  to  make  non- 
substantive modifications  to  the  existing  10(j) 
process  rule  at  18  CFR  4.34(e),  so  that  the  language 
of  that  section  will  better  track  the  statutory 
provisions. 

'•'AGHP.  Menominee. 

'••Proposed  18 CFR  5.1. 

'•»  18  CFR  4.38(b)(3):  16.8(b)(3j. 

•«>  18  CTR  4  38(c)(4);  16.8(c)(4). 

>•'  EEI.  PG*E.  NRG.  SCE,  NHA,  Michigan  DNR. 
HRC  NYSDEC.  Idaho  Power.  NF  Rancheria.  Caddo. 
ADK,  AmRivers.  AMC  SCL.  C-WRC.  CDWR. 
Interior.  PGftE,  HETF.  PCWA.  APT.  DM4GLH. 
Skancke,  NYRU.  Oregon.  Wausau.  Salish-Kootenai, 
HLRTC.  PREPA.  Kleinschmidt,  Xcel,  California. 
Michigan  DNR.  WPPD,  RAW.  GUFWC.  Virginia,  NE 
FLOW,  Wehnes,  RAW.  AmRivers,  CRWC  WDOE. 
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public  participation  are  discussed 
below.  192 

6.  Processing  Schedules  and  Deadlines 

150.  Many  commenters  express  the 
view  that  timeliness  would  be  improved 
if  the  Commission  established  schedules 
and  deadhnes,  including  for  itself,  and 
ensured  that  the  deadlines  are  Arm  to 
the  extent  possible.'''*  Beyond  that 
general  principle,  there  is  little- 
agreement. 

151.  Licensees  fault  resource  agencies 
for  most  delays  and  favor  strict 
application  of  deadlines  to  the  actions 
required  of  agencies,  tribes,  and  the 
public,  particularly  the  filing  of 
recommendations  and  Federal  agency 
mandatory  conditions,  on  the  basis  that 
strict  deadlines  provide  an  incentive  to 
timely  participation.'"''  Resource 
agency.  Tribal,  and  NGO  commenters 
identify  tardy  or  incomplete  filings 
(particularly  studies)  by  licensees  as  the 
principal  reason  firm  schedules  and 
deadlines  are  needed.  "'^' 

152.  Commenters  from  all  camps 
favor  the  establishment  of  schedules 
and  deadlines,  with  strict  compliance 
required  by  others,  but  also  agree  that 
"default"  or  "generic"  time  frames  need 
to  be  flexible  to  accommodate  case- 
specific  complicating  factors  and 
settlement  agreements.  There  is  also 
general  agreement  that  the  time  frames 
in  the  IHC  and  NRG  proposals, 
including  the  time  period  from  NOI  to 
Filing  of  the  license  application,  are  too 
short,  except  for  very  simple  cases.'"*" 

153.  There  is  broad  agreement  that 
improving  outcomes  is  equal  in 
importance  to  reducing  licensing 
process  time  and  expense,  particularly 
where  30-50  year  license  terms  are 
involved,  and  that  strict  adherence  to 
schedules  may  compromise  the 
development  of  study  plans  and  the 
conduct  of  studies,  hamper  public  or 


'•»  See  Section  III.F.l. 

'"'Ameren/UE,  NHA.  HUITC,  Ameren/IIE.  APT, 
SCE,  AmRivers.  HRC,  NMFS.  RAW.  NRG. 
California,  Wisconsin  DNR.  Interior,  PG&E. 
NCWRC.  Southern.  Duko,  C-WRC,  WPPD, 
Wyoming. 

'*•  NHA.  HLRTC.  Ameren/UE.  APT.  SCE. 
Southern.  Xcel.  SCE  slates  that  the  Commission 
should  decline  to  accept  late-filed  study  requests 
and  establish  an  "extraordinary  conditions"  test  for 
any  study  requests  following  the  first  field  season 
of  studies  as  incentives  to  timely  agency  action. 

"'^California,  Oregon.  Michigan  DNR,  HRC, 
NMFS,  NYSDEC,  CRITFC. 

>«>EEI.  PGftE.  HETF.  HRC.  NHA,  EEI.  SCE. 
Snohomish,  Xcel,  WPPD.  California.  Oregon, 
Michigan  DNR,  NYSDEC.  CRITFC.  WGFD,  Catawba, 
C;hoctaw,  GUFWC,  BRB-LST.  Menomine«,  KT. 
Interior.  PG&E  slates  that  when  parties  work 
together  to  identify  issues  and  study  plans,  three 
years  is  sometimes  not  enough  to  go  from  early 
issue  identification  to  a  filed  license  application, 
and  (hat  a  five  year  process  is  realistic  only  for  a 
simple  proceeding. 


Tribal  participation,  and  be  inconsistent 
with  state  water  quality  certiHcation 
processes.'"^  Various  commenters 
similarly  state  that  it  is  inappropriate  to 
make  assumptions  concerning  the 
number  of  field  seasons  required  to 
compile  data  on  current  conditions  or  to 
complete  other  studies,  btjcause  the  time 
needed  to  obtain  representative  data 
may  be  affected  by  drought,  ESA 
consultation,  insufficient  years  of 
existing  data  where  anadromous  fish 
with  multi-year  return  cycles  are 
involved,  and  many  other  factors. '"s 
Others  suggest  that  the  time  frames 
should  be  adjusted  as  necessary  to 
accommodate  instances  where  multi- 
project  or  basin-wide  environmental 
analyses  are  necessary.'"^ 

154.  Commenters'  perceptions  of  the 
nature  of,  and  procedures  for,  study 
plan  development  and  the  conduct  of 
studies  also  influence  their  perceptions 
of  timeliness.  HRC  and  RAW,  for 
instance,  appear  to  view  these  matters 
as  a  collaborative  endeavor  in  which 
consensus  is  required.  A  number  of 
agency,  tribal,  and  public  commenters 
similarly  advocate  that  schedules  in 
individual  cases  should  be  negotiated 
by  the  Commission  staff  with  the 
stakeholders,^"*'  or  via  agreements 
between  the  applicant  and  the 
parties. ^"1 

155.  In  this  connection,  HRC  states 
that  NGOs  with  minimal  staff  are  often 
trying  to  keep  up  with  many  projects  in 
a  region,  so  predictability  of  schedules 
and  deadlines  is  an  important  tool  for 
them  to  effectively  allocate  resources.  It 
adds  that  the  traditional  process 
provides  no  advance  warning  of  notices 
calling  for  comments, 
recommendations,  responses  to  draft 
NEPA  documents,  and  the  like,  which 
makes  their  task  difficult.  Some  Indian 
tribes  similarly  state  that  they  have  very 
limited  resources,  and  that  tribal 
decisional  hierarchies  and 
communications  channels  may  require 
longer  to  obtain  a  decision  than  in  other 
organizations.^"^ 

156.  The  Commission  agrees  with  the 
commenters  that  firm  schedules  and 


■•" Eg..  Oregon.  HRC.  California,  NW  Indians, 
Menominee,  NHA.  Idaho  Power. 

'••HRC,  Wisconsin  DNR.  AmRivers.  AMC, 
NMFS.  NHDES,  Menominee.  GUFWC,  NMFS, 
Washington,  Xcel. 

""GUFWC.  Interior.  NCWRC. 

»<»  Ameren/UE.  AmRivers,  HRC,  NMFS,  RAW, 
DM&GUt,  SCL.  Washington,  ADK.  Michigan  DNR. 
Some  commenters  recommend  that  the  rules 
provide  for  a  "default"  time  frame  that  would  apply 
to  simple,  non-controversial  applications  that  can 
be  adjusted  to  accommodate  water  quality  certifying 
agency  data  requirements  or  the  complications 
posed  by  individual  cases.  HRC.  Michigan  DNR, 
Wisconsin  DNR,  PG&E.  Washington. 

•«>•  HRC. 

'°< Catawba,  Choctaw,  Menominee. 


deadlines  are  important  to  keep  the 
licensing  process  moving,  and  also  that 
there  will  be  instances  where  a  schedule 
or  deadline  will  need  to  be  revised.  As 
of  July  2002,  the  Commission's  practice 
has  been  to  publish  a  licensing  schedule 
with  each  application  tendering  notice, . 
and  these  schedules  are  updated 
periodically  as  required.  The  integrated 
process  we  are  proposing  also  includes 
time  frames  for  all  critical  process  steps, 
from  filing  of  the  NOI  to  issuance  of  a 
license  application,  that  will  form  the 
basis  for  development  of  case-specific 
detailed  schedules.^"* 

157.  The  elements  of  the  proposed 
integrated  process  should  make  it  easier 
to  establish  and  maintain  a  timely 
schedule.  Early  issue  identification  and 
voluntary  commencement  of 
information-gathering  are  fostered  by 
the  advance  notification  of  license 
expiration;  Commission  contact  with 
potentially  affected  tribes;  existing 
information,  and  process  options;  and 
the  more  complete  informational 
requirements  of  the  Pre-Application 
Document.  Pre-filing  consultation 
following  the  Applicant's  NOI  will  be 
improved  by  full  Commission  staff  and 
public  participation;  a  Commission- 
approved  study  plan  binding  on  the 
applicant  which  provides  for  interim 
review  of  study  results;  and  a  study 
dispute  resolution  process  for  agencies 
with  mandatory  conditioning  authority. 
There  would  moreover  be  no 
opportunity  after  the  application  is  filed 
for  parties  to  request  additional 
information  or  studies.  Under  these 
conditions,  every  interested  entity  has 
powerful  incentives  to  timely 
participate. 

158.  We  encourage  all  parties  to 
consult  in  a  coUegial  manner  on  the 
development  of  information  and  study 
plans  (indeed,  on  all  aspects  of 
licensing).  We  are  not  however  disposed 
to  adopt  a  process,  such  as  HRC  appears 
to  advocate,  that  relies  almost  entirely 
on  consensus  as  the  basis  for  approving 
a  study  plan  and  schedule.  That 
approach  would  be  incompatible  with 
the  three  to  three  and  one-half  year  time 
frame  from  the  NOI  to  filing  of  the 
application,  and  would  be  certain  to 


20'  Some  commenters  recommend  that  time  be 
built  into  schedules  to  accommodate  intra-agency 
appeals  of  Federal  or  state  mandatory  terms  and 
conditions.  APT,  NHA,  EEI.  Our  long-standing 
practice  is  to  include  final  conditions  in  licenses 
and  to  reserve  authority  to  modify  the  license 
depending  if  the  licensee  successfully  appeals  the 
conditions.  See  e.g..  Southern  California  Edison  Co., 
77  FERC  161.313  (1996).  That  policy,  which 
permits  the  licensee  to  seek  extensions  of  time  to 
comply  with  such  conditions  if  the  burden  of 
interim  compliance  would  be  unduly  onerous, 
recognizes  the  authority  of  the  conditioning  agency 
while  protecting  the  interests  of  the  licensee  during 
the  pendency  of  the  appeal. 
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ensure  the  filing  of  many  applications 
requiring  significant  additional 
information.  An  applicant-proposed 
study  plan  and  schedule,  subject  to 
review  and  comment,  and  appropriate 
dispute  resolution  provisions,  is  much 
more  likely  to  ensure  timeliness  without 
sacrificing  the  quality  of  the  record. 

'7.  Settlement  Agreements 

159.  Commenters  offered  very  broad 
support  for  the  inclusion  in  our 
regulations  of  specific  provisions  to 
accommodate  settlement  agreements, 
regardless  of  which  licensing  process  is 
employed.^"* 

a.  Flexibility  in  Processing  Schedules 

160.  One  view  shared  by  nearly  all 
commenters  is  that  the  Commission 
should  allow  more  flexibility  in 
schedules  to  accommodate  settlement 
discussions.  They  state  that  settlement 
agreements  generally  best  represent  the 
public  interest  because  they  are 
consensus-based,  may  avoid  Federal/ 
state  conflicts,  can  reduce  delays  and 
litigation,  and  result  in  limited 
resources  being  devoted  to  providing 
environmental  benefits  rather  than 
transaction  costs.  They  indicate  that  the 
Commission's  recent  practice  of  denying 
requests  for  temporary  suspension  of  the 
licensing  process  pending  settlement 
negotiations  is  hindering  settlement 
agreements. 2"s  NHA  and  Oregon 
recommend  that  the  licensing  process 
provide  for  a  12-18  month  "time-out" 
for  settlement  negotiations,  based  on  the 
joint  request  of  the  parties.  California 
urges  that  flexibility  in  this  regard  is 
necessary  in  order  to  recognize  the 
responsibilities  of  Federal  and  state 
agencies  with  mandatory  conditioning 
authority. 

161.  The  Commission  strongly  favors 
settlement  agreements,  which  provide 
the  opportunity  to  eliminate  the  need 
for  more  lengthy  proceedings  if  the 
parties  reach  an  agreement  on  the  issues 
that  is  compatible  with  the  public 
interest  and  within  our  authority  to 
adopt.  The  integrated  licensing  process 
should  provide  substantial 
encouragement  to  settlement  agreements 
by  helping  to  ensiu-e  early  identification 
of  issues  and  production  of  information 
useful  to  parties  considering  whether  to 
engage  in  settlement  negotiations.  We 


2<»*EEI,  SCE,  Oregon.  Kleinschmidt,  NHA,  Idaho 
Power,  HRC.  Wisconsin  DNR,  Interior,  PG&E. 
AmRivers.  NCWRC,  Xcel,  NYSDEC,  NMFS, 
CRITFC,  ADF&G. 

™5  EEI,  CRITPC,  SCE,  Oregon.  Kleinschmidt, 
NHA,  Idaho  Power,  HRC,  Wisconsin  DNR.  Interior. 
Pq&E,  AmRivers,  NCWRC,  Xcel,  NMFS.  NYRU,     . 
NYSDEC,  SCL.  Idaho  Power,  CDWR,  VANR, 
Troutman,  Menominee,  CTUIR,  Xcel.  Michigan 
DNR,  NCWRC,  WPPD,  DM&GUi.  Dom.tar,  FPL, 
AMC,  AW,  California. 


do  not  however  see  a  need  for  specific 
provisions  in  our  regulations  to  provide 
a"  "time  out"  or  other  flexibility  in 
scheduling  to  accommodate  settlement 
negotiations.  General  assertions  to  the 
contrary  notwithstanding,  we  see  no 
evidence  that  suspending  Commission 
actions  in  ^e  licensing  process  is  more 
likely  to  result  in  a  settlement 
agreement.  Rather,  our  experience 
indicates  that  the  prospect  of  near-term 
Commission  action  in  the  form  of  a  draft 
or  final  NEPA  document,  or  a  license 
order,  is  more  likely  to  spur  the  parties 
to  resolve  their  differences.  We  are  also 
concerned  that  suspending  the  licensing 
process  to  accommodate  settlement 
negotiations  may  cause  parties  to  view 
settlement  negotiations  as  a  means  to 
obtain  an  open-ended  suspension  of  the 
licensing  process.  We  will,  however, 
continue  to  consider  requests  for  brief 
suspension  of  the  Commission's 
processes  on  a  case-by-case  basis. 

b.  Timing  and  Conduct  of  Settlement 
Negotiations 

162.  HRC  reconunends  that  the 
Conunission  require  the  parties  to  a 
proceeding  to  meet  at  certain  critical 
times  in  the  process  to  explore  interest 
in  and  opportunities  for  settlement. 
Others  oppose  this  recommendation  on 
the  grounds  that  settlement  negotiations 
require  substantial  commitments  of  time 
and  can  be  costly,  and  that  any  such 
requirement  is  unnecessary  because  the 
parties  will  know  whether  and  when  the 
effort  makes  sense  in  the  context  of  each 
proceeding.  2oe  RAW  states  that 
settlement  discussions  should  begin 
before  the  licensing  proceeding  begins. 
NHA  suggests  that  appropriate  jimctures 
for  such  discussions  are  during 
formation  of  the  study  plan  and 
preparation  of  a  draft  license 
application.  NMFS  reconunends  that 
settlement  discussions  be  barred  luitil 
all  information  requests  have  been 
satisfied. 

163.  We  are  not  inclined  to  require 
parties  to  meet  for  this  purpose,  or  to 
predetermine  any  particular  point  in  the 
process  where  settlement  should  be 
considered.  Settlement  agreements  have 
been  conducted,  and  agreements  filed, 
at  every  step  in  the  licensing  process, 
fit)m  the  pre-filing  consultation  stage  to 
after  issuance  of  a  license  order.  The 
parties  themselves  are  in  the  best 
position  to  determine  whether  and 
when  it  makes  sense  to  consider 
settlement  negotiations.  It  may  however 
be  beneficial  to  encourage  the  applicant 
at  the  time  the  draft  license  application 
is  filed  to  include  with  that  filing  a  non- 
binding  statement  of  whether  or  not  it 


intends  to  make  an  offer  to  engage  in 
settlement  negotiations. ^o"  Such  a 
provision  might  encourage  all  parties  to 
consider  whether  the  proceeding  is  in  a 
favorable  posture  with  regard  to 
potential  settlement  negotiations.  The 
Commission  requests  conunents  on  this 
matter. 

164.  NMFS  recommends  that  we 
require  parties  to  establish  ground  rules 
and  a  commtuiications  protocol  before 
settlement  discussions  begin.  C-WRC 
similarly  suggests  that  the  rules  should 
provide  for  stakeholder  charters  to 
accompany  settlement  discussions.  The 
Commission  agrees  in  general  that 
settlement  discussions  should  proceed 
based  on  mutual  understandings 
concerning  the  scope  of,  and  procediu«s 
for,  negotiation.  These  commenters 
however  offer  no  reason,  and  we  see 
none,  to  limit  the  flexibility  of  parties  to 
an  individual  proceeding  with  regard  to 
the  drafting  of  agreements,  written  or 
oral,  in  this  connection. 

.  165.  NHA  suggests  that  the  ADR 
procedures  established  in  Order  No. 
578  2"»  may  be  unduly  formal  and  that 
the  Commission's  Dispute  Resolution 
Service  (DRS)  staff  could  serve  as 
facilitators  rather  than  mediators.^*'* 
Some  commenters  state  that  the 
Commission  could  assist  settlement 
negotiations  by  providing  training  to 
stakeholders  in  interest-based 
negotiation  processes  ^'"  or  by  providing 
neutral  facilitators  or  mediators  to 
parties  involved  in  negotiations.^"  The 
Commission's  dispute  resolution 
program  encompasses  all  of  these- 
recommendations  where  circumstances 
are  appropriate.  The  DRS  is  designed  to 
encourage  the  use  of  ADR,  train  the 
Commission  staff  and  other  parties  in  its 
use,  and,  where  appropriate,  provide    , 
staff  to  serve  as  neutral  facilitators  of 
settlement  negotiations.  Under  this 
program  the  Commission's 
administrative  law  judges  have  received 


M»NHA,  PG&E,  CDWR,  NMFS. 


^'  Alternatively,  an  applicant  might  make  such  a 
Statement  when  all  major  information-gathering  and 
studies  are  completed. 

2o«  Order  No.  578  (1995).  60  FR  19494  (April  19. 
1995).  FERC  Stats.  &  Regs.,  Regulations  Preambles 
January  1991-|une  1996 1  31.018  (April  12.  19^5). 

209 In  general,  a  facilitator  is  a  person  who  works 
with  the  group  members  by  providing  procedural 
directions  concerning  how  the  group  can  move 
efficiently  through  the  problem  solving  steps  of  the 
meeting  and  arrive  at  a  jointly  agreed-upon  goal. 
More  concisely  stated,  a  facilitator's  efforts  are 
focused  on  process.  A  mediator  also  brings  process 
skills  to  the  group,  but  focuses  in  addition  on 
helping  the  group  member  reach  a  mutually 
acceptable  substantive  resolution  of  the  issues.  This 
may  involve  working  with  the  whole  group  or 
subsets  of  the  group  to  explore  interests  and 
develop  options  that  address  the  interests  with  the 
aim  of  reaching  settlement.  ' 

^'oPacifiCorp. 

«"  SCE.  NHA,  PG&E,  NCWRC.  Kleinschmidt, 
Michigan  DNR. 
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training  in  service  as  third-party 
neutrals,  and  judges  have  served  in  that 
capacity  in  a  number  of  hydroelectric 
proceedings.  In  addition,  the 
Commission  has  provided  various 
training  programs  in  facilitation, 
mediation,  and  dispute  resolution  to  its 
staff.  In  just  the  past  few  years,  over  100 
members  of  the  Commission  staff  have 
completed  training  courses  in  various 
forms  of  ADR,  and  many  staff  members 
have  put  their  skills  to  work  in  assisting 
collaborative  licensing  processes  and 
settlement  negotiations  as  mediators  or 
facilitators. 

166.  Finally,  NMFS  states  that  the 
Conunission  should  establish  schedules 
for  acting  on  settlement  agreements.  As 
noted  above,  we  are  already  providing 
schedules  for  license  application 
proceedings. 

c.  Guidance  on  the  Content  of 
Settlement  Agreements 

167.  Several  commenters  stated  that 
the  Commission's  rules  should  provide 
guidance  concerning  the  Commission's 
policies  on  what  kinds  of  settlement 
provisions  are  or  are  not  acceptable.^ '^ 
or  that  the  Commission  should  have  a 
policy  of  deferring  to  settlement 
agreements  in  the  absence  of 
illegality.^' 3  Specific  subjects  on  which 
commenters  seek  guidance  include 
support  for  adaptive  management 
programs  for  licenses,^''*  mitigation 
measures  in  lieu  of  additional 
studies.^ '^  mitigation  measures  that 
occur  outside  of  existing  project 
boundaries  or  are  beyond  the 
Commission's  authority  to  require,2ifi 
and  confidentiality  agreements.^'^ 

168.  The  Commission  strongly 
supports  the  efforts  of  parties  appearing 
before  it  to  settle  their  differences  and 
propose  to  the  Commission  agreements 
to  resolve  pending  proceedings  in  the 
public  interest.^'"  We  make  every  effort 
to  fully  accept  uncontested  settlement 


»"  APT,  HRC.  Interior.  AMC.  PG&E.  Wisconsin 
ONR. 

2"  Washington,  Interior,  NYSDEC,  NMFS. 
DM&CLH  slates  that  when  a  settlement  agreement 
is  accompanied  by  an  applicant-prepared  EA 
(APEA),  the  Commission  should  adopt  the  APEA, 
rather  than  prepare  a  separate  NEPA  document, 
while  an  APEA  prepared  in  connection  with  a 
settlement  agreement  is  certain  to  be  helpful  to  the 
Commission's  analysis,  the  Commission  cannot 
delegate  its  NEPA  responsibilities  to  applicants  or 
settling  parties. 

^'^  RAW,  NYSDEC.  Oregon,  Michigan  DNR. 

"'Xcel.  Southern,  NHA. 

^'o Oregon,  Michigan  DNR. 

2"SCE,  NHA. 

2"  18  CFR  385.602  (g)C3).  See  also  City  of  Seattle, 
WA,71  FERC161. 159(1995),  order  on  rp/ig,  75 
FERC  161,319  (1996);  Consumers  Power  Company, 
68  FERC  161,1077  (1994):  P.U.D.  No.  2  of  Grant 
Qjunty,  WA.  45  FERC  1 61,401  (1988),  Long  Uke 
Energy  Corp.,  34  FERC  161,225  (1986). 


agreements  that  are  consistent  with  the 
public  interest.  Where  settlements  are 
contested,  the  Conunission  has  an 
additional  duty  to  protect  the  interests 
of  non-settling  parties  and  must  ensure 
that  agreements  are  fair  and  reasonable. 
Our  conclusions  concerning  the 
compatibility  of  a  settlement  agreement 
with  the  public  interest  are  informed  by 
the  comprehensive  development 
standard  of  FPA  section  10(a)(1)  and  the 
policies  and  practices  we  have  adopted 
pursuant  to  that  standard.  This  is  not 
the  same  as  the  absence  of  illegality,  and 
our  responsibility  to  review  the  merits 
of  each  settlement  agreement  in  this 
context  is  statutory  and  cannot  be 
delegated  to  the  settling  parties. 

169.  Our  practice  is  to  incorporate 
into  the  license  those  provisions  of  an 
approved  settlement  agreement  that  are 
within  the  Commission's  authority  to 
enforce  or,  albeit  not  enforceable  by  the 
Commission,  are  required  to  be 
included  because  they  are  contained  in 
a  water  quality  certification  issued 
pursuant  to  Clean  Water  Act  Section 
401  or  mandatory  terms  and  conditions 
issued  pursuant  to  FPA  Sections  4(e)  er 
18.2'» 

170.  We  do  not  propose  to  include  in 
the  regulations  statements  endorsing  in 
general  terms  any  potential  components 
of  a  settlement  agreement,  such  as 
adaptive  management  plans,  mitigation 
measures  in  lieu  of  studies,  or 
mitigation  measures  that  may  occuir 
outside  of  an  existing  project  boundary. 
The  Commission  has  approved  all  of 
these  things  in  the  context  of  specific 
settlement  agreements,  but  only  after 
considering  the  entire  record  of  the 
proceeding  and  conducting  the  analyses 
required  by  applicable  portions  of  the 
FPA,  NEPA,  ESA,  NHPA,  and  any  other 
applicable  statutes. 

E.  Description  of  Integrated  Licensing 
Process 

1.  Applicability 

a.  New  and  Original  Licenses 

171.  The  September  12,  2002  Notice 
solicited  comments  on  whether  there 
are  issues  unique  to  the  processing  of 
original  license  applications  or  new 


2'*  In  Erie  Boulevard  Hydropower  LP,  88  FERC 
161,176  (1999),  we  identified  the  types  of 
settlement  provisions  that  are  beyond  our  authority 
to  enforce  because  they  apply  to  non-jurisdictional 
entities.  The.se  typically  include  provisions  which 
govern  relations  among  parties  to  the  settlement 
agreement,  such  as  dispute  resolution,  and  the 
procedural  practices  of  such  groups.  Sfee  also  Avista 
Corporation,  90  FERC  1 61,167  (2000)  and  93  FERC 
161,116  at  p.  61,329.  Until  recently,  the 
Commission  declined,  as  a  matter  of  policy,  to 
enforce  such  provisions  against  licensees.  That 
policy  was  reversed  in  Erie  Boulevard  Hydropower, 
LP  and  Hudson  River-Black  River  Regulating 
District,  100  FERC  161,321.  at  p.  62,502  (2002). 


license  applications  that  need  to  be 
addressed  in  an  integrated  licensing 
process.  Most  commenters  suggested 
that  studies  associated  with  original 
licensing  may  require  more  time  than 
studies  for  new  licenses,  owing  to  a  lack 
of  existing  data  and  uncertainty  with 
regard  to  the  specific  project  proposal 
during  pre-filing  consultation.  They 
recommend  that  an  integrated  licensing 
process,  if  it  applies  to  original  licenses, 
should  be  flexible  in  order  to 
accommodate  these  considerations.  ^^^ 

172.  The  proposed  integrated  process 
would  apply  to  original  licenses  as  well 
as  new  licenses. ^^^  As  detailed  below,  a 
potential  applicant  for  an  original 
license  would  be  required  to  file  an 
NOI.  Although  there  is  no  statutory 
limit  on  the  time  between  filing  of  the 
NOT  and  filing  of  an  original  license 
application,  the  time  periods  in  the 
proposed  rule  between  NOI  and  license 
application  are  roughly  coincident  with 
the  three  year  period  for  which 
preliminary  permits  are  issued.  This 
should  bring  some  additional  pressure 
to  bear  on  permit  holders  to  timely 
develop  their  project  proposals,  which 
responds  to  the  concerns  of  states  such 
as  Oregon  that  believe  too  much  of  their 
time  is  spent  responding  to  ill-formed 
and  highly  speculative  proposals  imder 
preliminary  permits. ^^^  A  few 
commenters  suggest  that  it  might  be 
desirable  to  merge  the  integrated 
process  and  preliminary  permit 
regulations,^^^  but  we  see  no  reason  the 
proposed  rules  cannot  co-exist  with  the 
existing  preliminary  permit  regulations. 
We  would  however  modify  our  practice 
by  including  in  each  order  issuing  a 
preliminary  permit  language  directing 
the  permit  holder  to  the  requirements  of 
new  part  5.  The  Commission  requests 
comments  on  whether  the  proposed 


i^oHRC,  Michigan  DNR,  NMFS.  HRC  also  notes 
that  a  license  application  for  a  new  project  might 
also  involve  regulatory  requirements  not  applicable 
to  a  new  license  application,  such  as  a  dredge  and 
fill  permit  from  the  U.S.  Army  Corps  of  Engineers 
pursuant  to  Section  404  of  the  Clean  Water  Act,  33 
U.S.C.  344.  Only  ADK  specifically  recommends  that 
the  integrated  licensing  process  apply  to  original 
licenses. 

«*'  The  proposed  rule  would  not  apply  to 
applications  for  non-power  licenses,  because  they 
are  an  interim  measure  until  a  separate  state, 
municipal,  interstate,  or  Federal  agency  assumes 
regulatory  supervision  over  the  lands  and  facilities 
involved  when  a  licensee  proposes  to  cease  power 
generation.  They  are,  in  essence,  a  form  of  license 
surrender. 

'2'  Where  a  potential  applicant  is  genuinely 
interested  in  submitting  a  license  application,  but 
circumstances  are  such  that  additional  time  is 
needed  to  develop  the  specific  licensing  proposal, 
it  may  be  appropriate  to  grant  a  waiver  or  extension 
of  the  pertinent  18  CFR  pari  5  regulations. 

■^'^NHA,  Interior. 
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integrated  process  should  apply  to 
original  license  applications. 

b.  Competition  for  New  Licenses 

173.  One  matter  that  has  received  very 
little  attention  is  whether  a  non-licensee 
competitor  for  a  new  license  for  an 
existing  project  should  be  subject  to  the 
same  regulatory  requirements  imder  the 
integrated  process  as  existing  licensees. 
The  proposed  integrated  process 
regulations  would  also  apply  to  such 
competitors,  except  that  they  would  not 
be  required  to  file  a  notification  of 
intent.  We  have  twice  previously 
considered  and  rejected 
recommendations  to  require  potential 
competitors  to  file  notices  of  intent,22'' 
and  we  see  no  reason  to  revisit  the 
matter  again. 

2.  Process  Steps 

174.  HRC  states  that  the  existing 
licensing  process  regulations  are 
confusing  because  they  require  the 
reader  to  cross-reference  sections  in 
parts  4  and  16.  and  proposes  that  any 
integrated  licensing  process  regulations 
be  sequential  in  form;  that  is.  consist  of 
a  series  of  steps  from  beginning  to  end. 
The  proposed  regulation  text  does  just 
that  and  should  make  the  process  easily 
understood,^^^  but  necessarily  includes 
some  cross-referencing  to  sections  of 
parts  4  and  I6.226 

a.  NOI,  Process  Schedule,  and  Study 
Plan  Development 

175.  The  NOI  would  continue  to  be 
due  between  five  and  five  and  one-half 
years  prior  to  expiration  of  the  license. 
It  would  be  accompanied  by  the  Pre- 
Application  Document.227  which  the 
potential  applicant  would  serve  on 
resource  agencies,  tribes,  and  the  public. 
The  Applicant  could  at  that  time  also 
request  to  be  designated  as  the 
Commission's  non-Federal 
representative  for  purposes  of 


2"  See  Order  No.  513,  54  FR  23,756  (June  2, 
1989),  55  FR  10,768  (March  23,  1990),  p.  31.415, 
FERC  Stats.  &  Regs.  Regulations  Preambles  1986- 
1990, 1  30,854  (May  17,  1989). 

"^  Appendix  C  is  a  flow  chart  depicting  the 
proposed  integrated  process.  The  flow  chart  appears 
in  color  on  the  Commission's  website. 

"^  Some  commenters  also  suggested  a  wholesale 
restructuring  of  the  regulations  in  which  parts  4  and 
16  would  be  combined.  Part  16  is  distinct  from  part 
4  because  the  statutory  provisions  applicable  to 
new  licenses  established  in  1986  by  ECPA  are  in 
numerous  resftects  different  bom  the  requirements 
applicable  to  original  licenses:  The  part  4 
framework  governs  the  many  overlapping  aspects 
(e.^.,  application  procedures,  application  contents, 
amendments)  of  the  numerous  types  of 
authorizations  (original,  new,  subsequent,  ininor, 
major,  non-power,  and  transmission  line  licenses: 
small  conduit  and  under  5  megawatt  exemptions: 
amendments  to  same)  that  the  Commission's 
hydropower  program  entails. 

227  See  Section  lU.D.l.b,  supra. 


consultation  under  the  ESA  and 
Magnuson-Stevens  Act.^z^  or  to  initiate 
consultation  under  NHPA  Section  106. 

176.  The  integrated  licensing  process 
is  proposed  to  be  the  default  process.  A 
potential  applicant  for  an  original  or 
new  license  requesting  to  use  the 
traditional  process  or  ALP  would  have 
to  file  a  request  to  do  so  when  it  files 
its  NOI  and  Pre-Application  Document. 
It  would,  at  the  same  time,  have  to  issue 
public  notice  of  any  request  to  use  the 
traditional  process  or  ALP  in  order  to 
ensure  that  the  general  public  has  an 
opportunity  to  respond.  2z« 

177.  Filing  of  the  NOI  and  Pre- 
Application  Document  would  mark  the 
commencement  of  the  integrated 
process  proceeding.  Commission  staff 
would  be  assigned  to  the  proceeding  at 
that  time.230  The  Commission  would 
issue  public  notice  of  the  filing  and  of 
a  public  meeting  and  site  visit.  The 
purposes  of  the  public  meeting  would 
be  to  review  existing  environmental 
conditions  and  resource  management 
goals,  review  existing  information, 
initiate  NEPA  scoping,  consider  the 
advisability  of  cooperating  agency 
relationships,  and  develop  a  schedule 
that,  to  the  extent  possible,  coordinates 
all  applicable  regulatory  processes  and 
results  in  an  approved  study  plan 
(including  any  dispute  resolution)  no 
later  than  a  year  after  the  NOI  is  filed. 
The  participants'  comments  and 
information  requests  would  be  due 
following  the  public  meeting  and  site 
visit.  That  same  notice  would  also 
include  a  decision  on  any  request  to  use 
the  traditional  process  or  the  ALP. 

178.  For  applications  developed  using 
the  integrated  process,^^!  the  potential 
applicant  would  file,  following 
comments  in  response  to  the  notice,  a 
revised  Pre-Application  Docimient  and 
a  proposed  information-gathering  and 
study  plan  following  comments  in 
response  to  the  notice.^^a  That  would  be 


22»  Section  305(b)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management  Act,  16 
U.S.C.  18S5(b)  requires  Federal  agencies  to  consult 
with  NMFS  on  any  action  that  may  result  in  adverse 
effects  to  essential  fish  habitat. 

2"  See  proposed  18  CFR  5.1  (Applicability, 
definitions,  requirement  to  consult,  process 
selection).  NGOs  likely  to  be  interested  in  the 
proceeding  should  not  be  caught  unaware  in  any 
event,  because  existing  license  expiration  dates  will 
be  posted  on  the  Commission's  website. 

2M  Commission  staff  would  be  responsible  lor 
filing  comments  and  reconimendations  on 
information-gathering  and  study  proposals,  and  in 
other  respects  have  the  same  functions  as  most 
other  stakeholders  throughout  the  licensing 
proceeding. 

"^  The  remainder  of  the  discussion  in  this 
section,  unless  specifically  stated  to  be  otherwise, 
pertains  only  to  the  proposed  integrated  process. 

"2  Proposed  18  CFR  5.6  (Comments  and 
information  requests),  18  CFR  5.7  (Revised  pre- 


followed  by  the  Commission's  NEPA 
Scoping  Dociunent  1  (SDl),  comments 
on  SDl  and  the  applicant's  proposed 
study  plan,  and  a  meeting  to  discuss  the 
proposed  study  plan  and  seek  informal 
resolution  of  study  disagreements.^^^ 

1 79.  Following  the  .study  plan 
meeting,  the  applicant  would  file  for 
Commission  approval  a  revised  study 
plan,  including  a  description  of 
informal  efforts  made  to  resolve  study 
disputes  and  explaining  why  the 
applicant  rejected  any  of  the  stakeholder 
information  and  study  requests.  The 
Commission  would  issue  a  preliminary 
determination  on  the  revised  study 
plan,  describing  any  modifications  to 
the  plan  as  proposed.^^* 

180.  The  study  plan  would  be  deemed 
approved  as  provided  for  in  the 
preliminary  determination  and  the 
Director  would  issue  an  order  directing 
the  Applicant  to  Implement  the  plan, 
except  with  respect  to  any  parts  of  the 
proposed  study  plan  that  become  the 
subject  of  the  formal  dispute  resolution 
procedure.23s 

181.  The  dispute  resolution  procedure 
is  designed  to  be  concluded  within  90 
days.  Federal  or  state  agencies  or  Indian 
tribes  with  mandatory  conditioning 
authority  would  be  required  to  file  any 
notice  of  dispute  within  20  days.  The 
Commission  would  within  another  20 
days  convene  one  or  more  three-member 
dispute  resolution  panels  to  con  .der  all 
disputes  with  respect  to  specified 
resource  areas  (e.g.,  fisheries, 
recreation).  Two  of  the  panelists  would 
represent  the  Commission  and  the 
agency  that  raised  the  dispute, 
respectively,  and  neither  would  have 
had  any  prior  involvement  with  the 
proceeding.  The  third  panelist  would  be 
selected  by  the  other  two  panelists  from 
among  a  list  of  technical  experts,  and 
would  be  required  to  certify  that  he  or 
she  has  no  conflicts  of  interest.  The 
Commission  requests  comments  on 
whether  it  may  be  appropriate  in  some 
circumstances  for  one  panel  to  make 
recommendations  with  respect  to 
disputes  involving  different,  but  related 
resources,  such  as  fisheries  and  aquatic 
resources.  The  applicant  would  have  25 
days  from  the  notice  of  study  dispute  to 
file  and  serve  on  the  panelists  any 
information  or  aigument  with  respect  to 
the  dispute. 


application  document),  and  18  CFR  5.8  (Applicant's 
proposed  study  plan). 

233  Proposed  18  CFT?  5.9  (Scoping  document  and 
study  plan  meeting):  18  CFR  5.10  (Comments  and 
information  or  study  requests);  and  18  CFR  5.11 
(Study  plan  meeting). 

2"  Proposed  18  CFR  5.12  (Revised  study  plan  and 
preliminary  determinationj. 

22SW. 
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182.  No  later  than  50  days  following 
the  notice  of  dispute,  the  panel  would 
make  a  written  recommendation  to  the 
Director  of  Energy  Projects.  The  panel 
would  recommend  that  the  Director 
require  the  applicant  to  conduct  the 
requested  information-gathering  or 
study  if  the  panel  finds  that  the  request 
satisfies  the  criteria  set  forth  in  the 
regulations.  The  Director  would  issue  a 
decision  within  70  days  of  the  notice  of 
dispufe,  either  accepting  the  panel's 
recommendation  or  reaching  a  different 
conclusion  that  explains  why  the 
information  and  arguments  before  the 
panel  do  not  support  the  panel's 
recommendation  or  explains  why  the 
recommendation  is  inappropriate  as  a 
result  of  pertinent  laws,  regulations,  or 
Commission  policies.  The  Director's 

.  decision  would  constitute  an 
amendment  to  the  approved  study  plan, 
and  would  be  accompanied  by  an  order 
directing  the  applicant  to  carry  out  the 
study  plan  as  amended.^^** 

b.  Conduct  of  Studies 

183.  The  proposed  rule  requires  the 
applicant  during  the  period  of 
information-gathering  and  study  to  file 
status  reports  including  study  results 
and  analyses  to  date.  The  first  such  • 
report  would  be  filed  after  the  first 
season  of  studies  or  other  appropriate 
time  following  the  date  of  the 
preliminary  determination.  The  status 
report  would  also  include  any  proposals 
to  modify  the  study  plan  and  schedule 
in  light  of  the  results  to  date.  The  initial 
status  report  would  be  followed  by  a 
meeting  with  parties  and  Commission 
staff.  Following  the  meeting,  the 
Applicant  would  file  a  meeting 
summary  and.  if  necessary,  a  request  to 
modify  the  study  plan.  The  Applicant's 
meeting  summary  and  request  to  modify 
the  plan,  if  any,  would  be  deemed 
approved  unless  any  party  filed  a  notice 
of  disagreement.  The  procedure  for 
resolving  those  disagreements  would 
not  include  a  panel,  but  would  rest  on 
written  submissions  to  the  Director. 
Following  responses  to  any  notice  of 
dispute,  the  Director  would  issue  an 
order  resolving  the  dispute.*  '^ 

184.  An  updated  status  report  would 
follow  the  first  status  report  after  the 
second  season  of  studios,  if  any.  or  other 
appropriate  time  in  light  of  the 
circumstances  of  the  cases.  It  would  be 
subject  to  the  same  review,  comment, 
and  dispute  resolution  procedures, 
except  that  any  party  requesting 
additional  information  or  studies  at  this 
late  point  in  the  information  gathering 


process  would  be  required  to  show 
exceptional  circumstances  warranting 
acceptance  of  the  request. ^^"  The 
Commission  requests  comments  on 
whether  participants  should  be 
permitted  to  make  new  information- 
gathering  or  study  requests  (as  opposed 
to  making  requests  for  modification  of 
ongoing  Studies,  or  to  raise  disputes 
concerning  the  implementation  of. 
existing  studies),  following  the  updated 
status  report. 

185.  The  Commission  also  requests 
comments  on  whether  there  should  be 
a  requirement  for  parties  to  file  written 
comments  on  the  potential  applicant's 
status  reports  prior  to  the  required 
meeting,  or  whether  the  familiarity  of 
the  parties  with  the  facts  of  the 
proceeding  may  make  written  comments 
at  this  juncture  superfluous. 

c.  Draft  Application  to  License  Order 

186.  Following  the  updated  status 
report,  the  Applicant  would  file  the 
draft  license  application  for  comment  by 
the  parties  and  Commission  staff.  The 
draft  application  would  be  required  to 
contain,  insofar  as  possible,  the  same 
contents  as  a  final  license 
application.- '**  Also,  the  form  of  Exhibit 
E,  the  environmental  report,  would  be 
significantly  different  from  the 
traditional  Exhibit  E  because  it  would 
be  prepared  following  the  guidelines  for 
preparation  of  an  applicant-prepared 
environmental  analysis.^*" 

187.  The  Commission  requests 
comments  on  whether  the  draft  license 
application  contents  should  be  required 
to  track  the  contents  of  the  final 
application,  or  whether  it  would  be 
preferable  to  require  only  the  proposed 
revised  Exhibit  E,  or  any  other 
materials,  to  be  included.  One  drafting 
group  also  considered  whether  a  draft 
license  application  should  be  filed  at 
all,  but  reached  no  conclusions.  The 
Commission  also  requests  comments  on 
whether,  in  lieu  of  filing  a  draft  license 
application  for  comment,  it  would  be  a 
better  use  of  the  participants'  time  to 
continue  informally  working  on  the 
resolution  of  any  outstanding  issues,  or 
whether  other  considerations  weigh  for 
or  against  a  draft  license  application. 

188.  The  participants  ana 
Commission  staff  would  file  comments 


"<■  Proposed  18  CFR  5.13  (Study  dispute 
resolution  process). 

"'  PropoMd  18  CFR  5.14  (Conduct  of  studies). 


"•  Id. 

""Proposed  18  CFR  5.15  (Draft  license 
application).  In  contrast,  the  existing  regulations 
require  the  draft  license  application  to  include  only 
responses  to  agency  and  tribal  comments  and  study 
requests,  the  results  of  information-gathering  ahd 
studies,  and  proposed  environmental  protection 
measures.  See  18  CFR  4.38(c)(4). 

■'♦"Proposed  18  CFR  5.17  (Application  content). 
By  contrast,  Sffee.g.,  the  existing  Exhibit  E 
requirements  of  pari  4,  subpart  F  (Major  Project — 
Existing  [)am).  18  CFR  4.Sl(f). 


on  the  draft  license  application, 
including  recommendations  concerning 
whether  an  environmental  assessment  is 
acceptable  or  an  environmental  impact 
statement  is  needed.  Any  commenter 
requesting  additional  information  or 
studies  in  its  comments  would  be 
required  to  show  exceptional 
circumstances,  and  to  address  in  its 
request  certain  criteria,  as  applicable  to 
the  facts  of  that  case.^"*' 

189.  We  expect  that  in  most  cases  the 
updated  status  report  will  indicate  that 
all  of  the  information  required  by  the 
approved  study  plan,  or  all  of  the 
information  required  to  support  the 
filing  of  FPA  Section  10(j) 
recommendations  or  mandatory  terms 
and  conditions  or  fish  ways,  has  been 
collected  and  distributed  to  the  relevant 
agencies.  In  such  circumstances,  it  may 
be  appropriate  for  the  parties  to  file 
preliminary  10(j)  recommendations, 
terms  and  conditions,  or  fishway 
prescriptions,  and  for  the  Commission 
staff  to  make  a  preliminary  response, 
including  initial  10(j)  consistency 
findings,  to  those  filings.  Were  this  to 
happen,  it  follows  that  the  parties  could 
appropriately  be  asked  to  file  modified 
(i.e.,  final)  recommendations  or  terms 
and  conditions  in  response  to  the 
Commission's  notice  of  ready  for 
environmental  analysis,  rather  than 
following  issuance  of  a  draft 
environmental  assessment  or 
environmental  impact  statement,  or  an 
environmental  assessment  not  preceded 
by  a  draft,  as  provided  for  in  the 
proposed  rule.  If  so,  a  step  could  be 
eliminated  at  the  end  of  the  process,  and 
Commission  action  on  the  application 
could  be  rendered  more  timely. 

190.  The  Commission  requests 
conunents  on  whether  the  Commission 
should  in  each  case  make  a 
determination  following  the  updated 
studies  status  report  of  whether  the 
record  is  sufficiently  complete  to 
require  filing  of  preliminary 
recommendations  and  terms  and 
conditions  with  comments  on  the  draft 
license  application,  filing  of  final  terms 
and  conditions  in  response  to  the  REA 
notice,  and  elimination  of  an 
opportunity  to  file  further  revised 
recommendations  or  terms  and 
conditions  following  the  draft  NEPA 
document,  or  environmental 
assessment,  as  applicable. 

191.  The  Commission  further  solicits 
conunent  on  how  to  ensure  that 
resource  agencies  have  an  adequate 
opportunity  to  consider  public  comment 
on  their  proposed  terms  and  conditions 
if  such  an  approach  were  adopted,  and 
how  such  an  approach  could  be 


"'Proposed  18  CFR  5.15. 
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accommodated  where  the  resoiut:e 
agencies  are  working  cooperatively  with 
the  Commission  on  preparation  of  the 
NEPA  document. 

192.  The  application  would  be 
required  to  include  the  applicant's 
response  to  comments  on  the  draft 
application  and,  with  respect  to  any 
requests  for  additional  information 
gathering  or  studies  in  the  conunents  to 
which  it  agrees,  either  provide  the 
requested  information  or  include  a  plan 
and  schedule  for  doing  so.  If  the 
applicant  does  not  agree  to  any 
additional  information-gathering  or 
study  requests  made  in  comments  on 
the  draft  license  application,  it  must 
explain  the  basis  for  declining  to  do 
so.2*2  The  application  would  also  be 
required  to  include  a  copy  of  the  water 
quality  certification,  a  copy  of  the 
request  for  certification,  or  evidence  of 
waiver  of  water  quality  certification.^*^ 

193.  Within  14  days  of  the  application 
filing,  the  Commission  would  issue 
public  notice  of  the  tendering  of  the 
application,  including  a  preliminary 
schedule  of  major  processing 
milestones.^'"*  Within  30  days,  the 
Commission  would  make  a 
determination  with  respect  to  any 
requests  for  additional  information  or 
studies  made  in  comments  on  the  draft 
license  application.^"^ 

194.  When  all  filing  requirements  are 
met  and  the  approved  study  plan  is 
completed,  the  Commission  would  issue 
a  notice  of  acceptance  and  ready  for 
environmental  analysis,  requesting 
comments,  protests,  interventions; 
recommendations,  preliminary 
mandatory  terms  and  conditions,  and 
fishway  prescriptions,  and  an  updated 
schedule  for  the  remainder  of  the 
proceeding. 246  Responses  would  be  due 
within  60  days.^"^ 

195.  Each  draft  EA  or  EIS,  and  EA  not 
preceded  by  a  draft,  will  include  for 
comment  draft  license  articles  based  on 
recommendations  made  pursuant  to 
FPA  Sections  10(a)  (including  10(j) 
recommendations),^'*''  and  preliminary 
mandatory  terms  and  conditions  and 
fishway  prescriptions.  If  the  application 
does  not  require  a  draft  EA,  the  EA 
would  be  issued  within  120  days  of  date 
for  responses  to  the  application 
acceptance  and  REA  notice,  with 
comments  thereon  due  in  30-45  days. 


2«  Proposed  18  CFR  5.16(6). 

"'Proposed  18  CFR  5.17(f). 

2"  Proposed  18  CFR  5.18  (Tendering  notice  and 
schedule). 

"5  Proposed  18  CFR  5.18(b). 

^^^  Proposed  18  CFR  5.21  (Notice  of  acceptance 
and  ready  for  environmental  analysis). 

"'Proposed  18  CFR  5.22  (Response  to  notice). 

'■••These  would  not  include  standard  form 
license  articles.  See  Section  ni.D.4.d.,  supra. 


and  modified  terms  and  conditions  due 
60  days  thereafter.  The  Commission 
would  act  on  the  application  within  60 
days  following  the  date  for  filing 
modified  terms  and  conditions. 2*® 

196.  For  applications  requiring  a  draft 
NEPA  dociunent,  the  draft  NEPA 
document  would  be  issued  within  180 
days  from  the  date  responses  are  due  to 
the  acceptance  and  REA  notice,  with 
comments  due  in  from  30  to  60  days. 
Modified  recommendations,  terms  and 
conditions,  and  fishway  prescriptions 
would  be  due  within  60  days  of  the  date 
for  filing  of  comments  on  the  draft 
NEPA  document.  The  Commission 
would  issue  a  final  NEPA  document 
within  90  days  following  the  date,  for 
filing  modified  terms  and  conditions  or 
fishway  prescriptions.  The  Commission 
would  act  on  the  application  within  90 
days  following  issuance  of  the  final 
NEPA  document.250 

197.  An  amendment  to  an  application 
filed  under  part  5  would  be  governed  by 
the  same  provisions  that  govern 
amendments  to  applications  under  the 
existing  regulations. ^^^ 

198.  The  Commission  requests 
comments  on  which  process  steps  in  the 
proposed  integrated  process  may  require^ 
adjustment.  The  Commission  also 
requests  comments  on  which  time 
frames,  if  any,  should  be  specified  in  the 
regulations  for  piuposes  of  guiding  the 
development  of  a  process  plem  and 
schedule  (including  studies),  and  which 
may  not  be  appropriate  for  specification 
in  the  regulations,  but  rather  should  be 
developed  entirely  in  the  context  of 
case-specific  facts. 

F.  Improvements  to  Traditional  Process 
and  ALP 

199.  Various  conunenters  propose  that 
the  traditional  licensing  process  be 
modified  to  include  various  elements  of 
an  integrated  licensing  process  or  other 
features.252  These  include:  Early  public 
and  agency  input  on  issues  and  study 
design;253  establishment  of  specific 
criteria  for  study  requests;^^"  the 
outcome  of  the  existing  pre-filing  study 
dispute  resolution  to  be  binding  on  all 
stakeholders;=*^5  waiver  of  pre-filing 
consultation  requirements;  greater  use 
of  applicant-prepared  NEPA  documents; 


including  process  steps  in  the  ALP;  and 
moving  NEPA  scoping  into  the  pre- 
filing  consultation  period-^^**  In  addition 
to  draft  license  articles  discussed  above, 
we  are  adopting  two.of  these 
recommendations;  increased  public 
participation  and  mandatory,  binding 
dispute  resolution. 

1.  Increased  Public  Participation         "    - 

200.  NGOs  identify  limited 
opportimity  for  public  participation  as  a 
major  problem  in  the  traditional 
process,257  and  many  licensees  and 
other  commenters  agree. 2^"  American 
Rivers  and  Alabama  Rivers  also  state 
that  consultation  meetings  are  often  • 
held  at  times  and  places  that  are  .  •'.' 
inconvenient  for  unpaid  volunteers. 
They  recommend  that  applicants  hold  . 
more  considtation  meetings  on  evenings 
and  weekends  when  NGO  volunteers 
are  more  likely  to  be  available. 

201.  We  agree  that  the  traditional 
process  needs  to  provide  greater 
opportunity  for  public  participation. 
Since  the  current  regulations  were 
established  in  1989,  the  role  of  the 
public,  in  particular  NGOs.  has 
increased  dramatically  and  their 
participation  is  often  crucial  to  the 
negotiation  of  settlement  agreements. 
Environmental  groups,  organizations 
representing  recreation  users,  as  well  as 
local  residents,  consumer  advocacy 
groups,  and  organizations  representing 
ratepayers  all  have  important  interests 
to  represent.  We  see  no  reason  potential 
applicants  should  not  make  reasonable 
efforts  to  bring  these  entities  into  pre- 
filing  consultation  as  early  as  possible, 
and  for  these  entities  to  be  involved  in 
the  development  of  study  plans.  We  are 
therefore  proposing  to  modify  the 
existing  pre-filing  consultation 
regulations  to  that  end.^ss 

202.  There  is  no  need  to  modify  the 
ALP  with  regard  to  public  participation, 
since  it  already  requires  the  applicant  to 
include  the  public  in  pre-filing 


""Proposed  18  CFR  5.23  (Applications  not 
requiring  a  draft  NEPA  document). 

250  Proposed  18  CFR  5.24  (Applications  requiring 
a  draft  NEPA  document). 

25>  Proposed  18  CFR  5.26  (Amendment  of 
application). 

"2  AMC,  SCE,  NHA,  SCL.  EEI,  PREPA.  California, 
Wisconsin  DNR.  CTUIR. 

253  HRC,  AMC,  California,  SCE.  NHA,  Wisconsin 
DNR,  SCDWQ,  SCL. 

254  Study  criteria  are  identified  by  SCE  and  NHA. 

255  SCE. 


256  SCL,  Southern.  Southern  would  also  require 
the  applicant  to  file  a  study  plan  for  Commission 
approval  following  the  issuance  of  a  staff  scoping 
document. 

257  HRC.  ADK.  AmRivers.  C-WRC,  KOCNY. 
CRWC,  RAW.  NE  FLOW. 

25«NHA,  SCE,  PG&E.  Southern.  All  of  the 
industry-sponsored  process  proposals  contemplate 
greater  pre-filing  participation  by  the  public, 
although  the  degree  of  participation  is  not  always 
clear.  A  few  industry  commenters  suggest  that  the 
general  public  already  plays  too  great  a  role  in 
licensing  and  makes  unreasonable  study  requests. 
They  recommend  that  public  participation  be 
limited  to  local  residents  who  own  lands  adjacent 
to  project  reservoirs  or  other  persons  similarly 
situated.  Wausau.  DM&GLH.  Domtar. 

259 Briefly  stated,  in  most  places  that  18  CFR  4.38 
and  16.8  refer  to  consultation  with  resource 
agencies  and  Indian  tribes,  the  reference  has  been 
changed  to  resource  agencies.  Indian  tribes  and 
members  otthe  public. 
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consultation  and  to  do  so  according  to 
mutually  agreeable  rules. ^^" 

2.  Mandatory,  Binding  Study  Dispute 
Resolution 

203.  As  discussed  above,  lack  of 
effective  study  dispute  resolution  has 
been  idontified  as  one  of  the  principal 
reasons  for  license  applications  that  are 
incomplete  or  require  significant 
additional  information.  The  most 
commonly  identified  reasons  for  failing 
to  use  the  existing  study  dispute 
resolution  process  are  that  it  is  not 
required  to  be  used  and  that  the  result 
is  advisory  only. 

204.  We  therefore  propose  to  require 
consulted  entities  in  the  traditional 
process  who  oppose  a  potential 
applicant's  rnformation-gathering  and 
study  proposals  to  file  a  request  for 
dispute  resolution  during  pre-filing 
consultation.  Consulted  entities  that  do 
not  request  dispute  resolution  would 
thereafter  be  precluded  from  contesting 
the  potential  applicant's  study  plan  or 
results  with  respect  to  the  issue  in 
question.  We  also  propose  to  make  the 
outcome  of  dispute  resolution  binding 
on  all  participants.  In  other  words,  the 
Director's  order  resolving  the  dispute 
will,  if  information  or  a  study  is 
determined  to  be  necessary,  direct  the 
potential  applicant  to  gather  the 
information  or  conduct  the  study. 
Consulted  entities  would  not  be 
permitted  to  revisit  the  dispute  after  the 
application  is  filed. 

205.  Dispute  resolution  requests 
would  occur  during  first  stage 
consultation  following  the  applicant's 
response  to  study  requests- by  agencies, 
Indian  tribes,  or  the  public.  Any 
additional  study  requests  during  the 
second  stage  of  consultation  would  be 
subject  to  the  same  dispute  resolution 
requirements.^*" 

206.  Consistent  with  our  proposals  to 
provide  for  full  public  participation  in 
pre-filing  consultation,  require  all 
potential  license  applicants  to  prepare 
the  Pre-Application  Document,  and 
make  study  dispute  resolution 
mandatory  and  binding,  we  also 
propose  to  eliminate  from  the 
traditional  process  for  license 
applications  the  provision  for         , 
participants  to  file  requests  for 
additional  scientific  studies  not  later 
than  60  days  after  the  application  is 
filed,  and  for  the  license  applicant  to 
respond.  Resource  agencies,  tribes,  and 
the  public  will  have  had  two 
opportunities  to  request  studies  during 
pre-filing  consultation  and  study 


disputes  should  be  resolved,  so  there 
should  be  no  need  for  an  additional 
post-application  opportunity  to  do 
so.^'^z 

207.  The  ALP  process  includes  a 
provision  for  dispute  resolution  which 
is  similar  to  the  existing  procedures  for 
the  traditional  process  and  which,  like 
those  procedures,  is  advisory.^"''  We 
propose  to  leave  the  existing  ALP 
dispute  resolution  procedures  in  place, 
because  mandatory,  binding  dispute 
resolution  appears  to  be  incompatible 
with  the  collaborative  nature  of  the 
ALP.  We  request  however  comments  on 
whether  there  may  be  circumstances 
under  which  binding  study  dispute 
resolution  could  be  conducted  in  a 
manner  that  safeguards  the  collaborative 
process. 

3.  Recommendations  Not  Adopted 

a.  Waiver  of  Pro-Filing  Consultation 

208.  Some  industry  commenters  favor 
special  provisions  for  non-controversial 
projects,  which  may  include  many  small 
projects. ^•'•'  They  state  that  small 
projects  probably  have  few  impacts  that 
warrant  serious  study,-**"'  and  that  the 
CQ«t  of  licensing  is  already 
disproportionately  high  for  small 
projects.-"^''  PREPA  recommends  that 
projects  be  categorized  by  size  and  that 
small  projects  be  the  subject  of  a 
separate  fast  track  process  with  short 
time  frames  and  one  year  of  studies,  if 
anv  are  needed. 

209.  In  this  connection,  NHA  and  EEl 
recommend  that  applicants  be  permitted 
to  request  waiver  of  all  or  part  of  the 
pre-filing  consultation  requirements. 
Under  this  proposal,  an  applicant 
would,  prior  to  the  NOI  deadline, 
distribute  an  information  package  to 
resource  agencies,  tribes,  and  other 
interested  entities.  This  would  be 
followed  by  a  public  meeting  at  which 
the  Commission  staff  would  explain  the 
process  options,  and  the  Commission 
staff  and  applicant  would  seek  input  on 
an  appropriate  process.  Following  the 
meeting,  and  presumably  before  the  NOI 
deadline,  the  applicant  would  choose  a 
post-application  NEPA  process  for  the 
project.  This  would  be  accompanied  by 
a  request  for  waiver  of  all  or  part  of  the 
pre-filing  consultation  requirements.^*'^ 


««'S(Wl8CFR4.38(i). 

>"*  See  proposed  changes  ti>  18  CFR  4.38  (bHS). 
(c)(1).  and  (c)(2):  and  16.38  (b)(5).  (c)(1).  and  (c)(2). 


'»-  .S«"  proposed  changes  to  18  CFR  4.32(b)(7). 

">'  18  CFR  4.34(i)(6)(vii).  Any  part>-  may  request 
dispute  resolution,  hul  only  after  making  reasonable 
efforts  to  resolve  the  matter  informally. 

""  NHA.  EEl.  Spauldiug. 

-•••PREPA 

•>»"  Spaulding. 

"*'  NHA  suggests  that  appropriate  criteria  for 
granting  .such  waivers  would  include  where:  (11  The 
project  has  previously  undergone  NEPA  review,  as 
far  back  as  1969.  which  predates  the  Clean  Water 
Act:  (2)  no  new  ground-disturbing  facilities  would 


The  waiver  request  would  be  subject  to 
public  notice  and  comment.  The 
applicant  would  still  be  required  to 
meet  the  applicable  filing  requirements. 
Further  public  participation  would  be 
deferred  until  after  the  application  is 
filed,  as  part  of  the  Commission's  NEPA 
process. 2^^ 

210.  NYSDEC  and  New  York  Rivers 
oppose  any  special  provisions  for  small 
projects  or  those  an  applicant  may 
regard  as  non-controversial.  They  state 
that  project  size  is  no  determinant  of 
environmental  impacts  or  the  scope  of 
issues.  26«  NYSDEC  suggests  that  a 
single,  flexible  licensing  process  can 
accommodate  small  projects  with  few 
issues,  but  that  the  determination  of 
issues  and  information  needs  can  only 
be  developed  through  NEPA  scoping. 

211.  We  are  not  inclined  to  adopt  this 
aspect  of  NHA's  proposal.  For  those 
applicants  who  use  the  traditional 
process,  existing  §  4.38(e)(1)  already 
excuses  applicants  from  complying  with 
the  pre-filing  consultation  requirements 
to  the  extent  that  a  resource  agency  or 
Indian  tribe  is  willing  to  waive 
consultation  in  writing.  If  a  proposed 
project  indeed  engenders  little 
controversy,  then  such  waivers,  in 
whole  or  part,  may  be  obtainable  in  any 
event,  or  the  burden  of  pre-filing 
information-gathering  and  studies 
should  be  modest.  We  also  think  it 
would  be  asking  too  much  of 
stakeholders  to  comment  on  a  waiver 
request  following  as  little  discussion  as 
a  single  public  meeting  based  on  an 
information  package  that  will 
necessarily  be  very  slim  with  respect  to 
project  operations  under  a  future  new 
license.  Finally.  NHA's  proposed 
criteria  are  not  appropriate.  Any 
information  used  in  a  NEPA  analysis 
more  than  several  years  old  is  likely  to 
be  outdated  with  respect  to  ciurent 
environmental  conditions,  and  the 
document  is  likely  to  lack  much 
information  that  is  now  routinely 
required.  Nonetheless,  the  Commission 
recognizes  the  important  place  in  the 
nation's  energy  infrastructure  of  small 
hydropower  projects  and  is  concerned 
about  the  potential  imposition  of 
unnecessary  relicensing  costs  on  these 
projects.  We  therefore  request  comments 
on  other  approaches  to  streamlining  the 
licensing  process  for  small  projects 
without  compromising  the  interests  of 
other  stakeholders. 


be  constructed:  or  (3)  the  project  operation  would 
be  the  same  as  under  the  existing  license. 

-•"  NHA,  EEl. 

»«» NYSDEC.  New  York  Rivers. 
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b.  Applicant-Prepared  NEPA  Documents 

212.  Some  licensees  state  that  the 
licensing  process  would  be  less 
redundant  and  more  timely  if  the 
Commission  would  permit  applicants  to 
include  a  draft  EA  or  EIS  with  their 
application  even  if  they  use  the 
traditional  process. ^^°  That  would 
clearly  be  inappropriate  under  the 
existing  traditional  process,  because  of 
the  limited  opportimity  for  public 
participation  and  the  all -too-common 
continuation  at  the  license  application 
stage  of  study  disputes.  Such  documents 
would  in  many  cases  be  less  useful  to 
the  Commission  in  fulfilling  its  NEPA 
responsibilities  than  the  existing  Exhibit 
E.  Increasing  public  participation  and 
adding  binding  dispute  resolution  to  the 
traditional  process  should  alleviate  this 
problem,  but  we  are  not  certain  to  what 
extent.  The  Commission  requests 
comments  on  whether  the  Commission 
should  modify  its  regulations  in  this 
regard. 

c.  Process  Steps  in  the  ALP 

213.  Some  conunenters  state  that  the 
ALP  is  difficult  to  work  with  because 
the  regulations  do  not  clearly  define 
process  steps  and  the  roles  of  the 
participants.  They  suggest  that  this  gives 
applicants  too  much  control  over  ALP 
processes,  and  that  the  ALP  rules 
should  be  clarified  in  this  regard.^^^i  We 
do  not  propose  to  impose  any  additional 
process  steps  to  the  ALP.  The  existing 
regulations  provide  the  participants 
great  flexibility  to  devise  processes 
amenable  to  all  participants,  within 
certain  general  parameters,  including  a 
conununications  protocol,  distribution 
of  an  initial  information  package, 
meetings  open  to  the  public,  cooperative 
NEPA  scoping  and  study  plan 
development,  and  preliminary  NEPA 
documents.  The  participants  also  set 
their  own  schedule,  subject  to  the  few 
limits  established  by  the  FPA  and  our 
implementing  regulations  [i.e.,  final 
date  for  NOI  and  filing  of  new  license 
application).  The  Commission  staff, 
including  its  DRS,  is  also  available  upon 
request  to  assist  the  participants'  efforts 
to  resolve  issues.  We  think  this 
consensus-based,  flexible  approach  is  in 
part  responsible  for  making  the  ALP  a 
success  story.  Commenters  more 
comfortable  with  a  pre-determined 
prix:ess  should  find  the  integrated 
process  more  appealing.  — 

214.  PFMC  states  that  participation  in 
ALPs  is  difficiUt  for  some  entities 
because  it  tends  to  be  labor-intensive 


and  they  lack  the  resoiut;es  to  make  the 
necessary  commitment  of  time.  It 
reconunends  that  the  Commission  deny 
applicant  requests  to  use  the  ALP  if 
stakeholders  indicate  that  they  lack  the 
needed  resources.  The  Commission 
carefully  considers  each  request  to  use 
the  ALP  and  will,  in  appropriate  cases, 
deny  requests  to  use  it  where  there  is  an 
absence  of  sufficient  support  from 
stakeholders.  272 

G.  Ancillary  Matters 

1.  Intervention  by  Federal  and  State 
Agencies 

215.  Federal  agencies  have  requested 
that  the  Commission  permit  them  to  file 
a  notice  of  intervention  rather  than  a 
motion  to  intervene  in  all  hydroelectric 
proceedings,  grant  them  automatic 
intervenor  status  in  all  hydroelectric 
proceedings,  or  treat  a  grant  of 
intervention  in  a  licensing  proceeding 
for  any  project  as  a  grant  of  intervention 
in  all  subsequent  proceedings  involving 
that  project.  They  contend  that  thefr 
mandatory  conditioning  and  fishway 
prescription  authority  under  FPA 
sections  4(e)  and  18,  respectively, 
responsibilities  with  respect  to 
providing  fish  and  wildUfe 
recommendations  pursuant  to  FPA 
section  10(j),  and  roles  'and 
responsibilities  under  other  statutes  that 
directly  implicate  the  licensing  process, 
such  as  the  ESA  and  NHPA,  ensure  that 
they  have  a  basis  for  intervening  in  any 
licensing  proceeding. 

216.  The  Commission  agrees  that  the 
roles  and  responsibilities  of  these 
Federal  agencies  under  the  FPA  and 
other  applicable  law  ensure  that  their 
timely  motions  to  intervene  will  be 
granted.  The  same  consideration  applies 
to  the  intervention  of  these  Federal 
agencies  in  pipeline  certificate 
proceedings  under  the  Natural  Gas  Act. 
We  therefore  propose  to  permit  these 
agencies  to  intervene  by  timely  filing  a 
notice  of  intervention  in  any 
proceeding,  as  is  currently  permitted  for 
intervention  by  the  Secretary  of  Energy 
and  State  Commissions  pursuant  to  18 
CFR  385,214  (a)  and  (b).  The  Federal 
agencies  that  would  be  permitted  to 
intervene  by  notice  are  the  U.S. 
Departments  of  the  Interior,  Commerce, 
and  Agriculture,  and  the  Advisory 
Council  on  Historic  Preservation.^'^  We 


'">DM&GLH,  Domtar.  APT.  Applicants  who  use 
the  ALP  are  authorized  to  include  a  draft  NEPA 
document  widi  their  application. 

«'« CRTTPC,  NYRU.  AMC.  KOCNV.  HRC 


"^  For  example,  the  Commission  declined  to 
approve  one  licensee's  request  to  use  the  ALP 
where  it  did  not  appear  that  there  was  sufficient 
support  for  the  process  from  critical  participants.  In 
that  case,  the  Commission  is  providing  limited 
support  by  assigning  separate  technical  and  legal 
staff  to  assist  stakeholders,  but  who  are  not  active 
participants  in  prefiling  consultation. 

2 '3  An  eligible  Federal  agency  that  does  not 
timely  intervene  would  be  required  to  comply  with 


also  propose  to  permit  notice  by 
intervention  by  State  fish  and  vtrildlife 
and  State  water  quality  certification 
agencies,  in  light  of  their 
responsibilities  under  FPA  section  10(j) 
and  section  401  of  the  Clean  Water  Act, 
respectively. 

217.  It  is  not  appropriate  to  grant 
automatic  intervenor  status  in  all 
proceedings,  or  to  treat  an  intervention 
in  any  proceeding  as  an  intervention  in 
any  other  proceeding.  The  filing  of  a 
notice  of  intervention  is  at  worst  a  very 
minor  inconvenience.  More  important, 
the  Commission  soUcits  interventions  at 
the  beginning  of  proceedings  in  order  to 
ensure  that  the  concerns  of  all  interested 
entities  are  timely  considered,  and 
Known  to  all  other  interested  entities,  in 
the  context  of  the  procedures  specific  to 
that  proceeding.  No  interested  entity 
should  have  the  option  of  remaining 
silent  until  the  proceeding  is  well 
advanced  unless  it  can  show,  in  a  late 
motion  to  intervene,  good  cause  why  it 
has  not  previously  intervened. 

2.  Information  Technology 

218.  GLIFWC  states  that  pre-filing 
consultation  and  application 
development  can  involve  many  large 
documents  that  are  not  necessarily 
easily  or  cheaply  obtained  or  readily 
searched,  and  that  some  tribes  and  other 
parties  have  limited  areas  of  interest. 
They  recommend  that  applicants  be 
required  to  put  as  much  information  as 
possible  on  a  website,  so  that 
participants  can  download  documents 
of  interest  and  use  document  searching 
capabilities  to  more  easily  find 
information  relevant  to  their  area  of 
interest.  Long  View  recommends  that 
the  Commission  explicitly  authorize 
license  applicants  to  make  the  data  now 
required  to  be  made  available  to  the 
public  in  public  libraries  or  other  places 
available  on  line  instead. 

219.  The  use  of  websites  to 
disseminate  information  in  licensing' 
proceedings  has  grown  dramatically  in 
the  past  several  years,  particularly 
where  applicants  are  using  the  ALP.  The 
manner  in  which  the  internet  is  used  to 
disseminate  information  and  documents 
varies  substantially  from  case  to  case. 
Uses  range  from  posting  little  more  than 
schedides  of  events,  to  posting  of  all 
documents  generated  during  the  < 
licensing  process  or  that  existing 
licensees  are  required  to  make  public  by 
§  16.7  of  our  rules,  to  interactive 
stakeholder  participation.  The 
advantages  of  using  the  internet  include 
adding  transparency  to  the  process, 


the  rules  for  motions  to  intervene  applicable  to  any 
person  under  18  CFR  385.214(a)(3),  including  the 
content  requirements  of  18  CFR  38S.214(b).   . 
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document  retrieval,  and  helping 
participants  stay  up  to  speed.  If.  for 
instance,  a  stakeholder  in  an  ALP 
misses  a  meeting,  it  may  be  able  to 
download  or  read  meeting  minutes. 

220.  We  are  not  convinced  that  it  is 
necessary  or  appropriate  to  require  that 
all  information  required  by  our 
regulations  to  be  made  public  before  or 
during  a  licensing  proceeding  be  made 
available  on  the  internet  or  by  CD 
ROM.^^"*  This  may  make  sense  for 
licensing  proceedings  in  connection 
with  large  projects,  or  smaller  projects 
operated  by  licensees  with  substantial 
resources.-'^  There  are  however  many 
small  projects  operated  by  small 
enterprises  for  which  the  cost  of 
establishing  and  maintaining  a  Web  site 
may  be  prohibitive.-"''  There  may  also 
be  concerns  about  site  security  and 
accidental  dissemination  of  information 
prejudicial  toViational  security. 

221.  Finally,  we  note  that  the 
Commission  has  granted  waiver  for  an' 
existing  licensee  to  use  a  Web  site  in 
lieu  of  the  requirement  of  §  16.7(d)  to 
maintain  a  public  "licensing  library,"  in 
circumstances  where  the  licensee  agreed 
to  mail  documents  to  persons  lacking 
access  to  the  internet. ^^^ 

3.  Project  Boundaries  and  Maps 

222.  The  Commission  believes  the 
existing  regulations  regarding  the  filing 
of  maps  to  accompany  applications  for 
preliminary  permits,  exemptions,  and 
licenses,  which  were  most  recently 
updated  in  1988,  have  become  outdated 
as  the  result  of  technological 
innovations  since  that  time. 
Specifically,  the  Commission  has  been 
converting  project  boundary  maps  into 
georeferenced  electronic  maps  to  better 
enable  it  to  evaluate  and  describe 
hydropower  applications.  To  facilitate 
this  effort,  the  Commission  proposes  to 
require  applicants  for  licenses, 
exemptions,  and  amendments  thereto, 
to  file  project  boundary  maps  in  a 
georeferenced  electronic  format 


"♦See.  e.g..  with  respect  to  pre-filing 
consultation.  18  CFH  4.32(b)(3M5):  4.38(b)-(d)  and 
(^);  16.7:  and  16.8(b)(c|.  (d).  and  (i). 

2'^  A  paper  company  might  be  one  example,  or 
a  licensee  that  operates  several  small  projects. 

^"^  while  there  are  free  web  hosting  sites  on  the 
internet,  they  may  not  be  available  to  commercial 
entities  and,  if  so.  are  not  likely  to  offer  terms  of 
service  that  would  accommodate  the  amount  of 
space  required  to  host  the  volume  of  data  required 
by  the  Commission's  licensing  regulations.  An 
informal  canvassing  of  free  hosting  services 
indicates  that  most  limit  space  to  5  megabytes  (MB) 
or  less.  A  typical  license  application  exceeds  20 
MB.  Free  web  hosting  sites  may  also  have  technical 
speciRcalions  for  content  that  are  incompatible 
with  the  kind  of  complex  data  accompanying 
license  applications. 

"'  A  waiver  was  granted  to  Alabama  Power 
Company  with  respect  to  the  relicensing  of  the 
Coosa-Warrior  Project  Nos.  82, 618,  2146,  and  2165. 


compatible  with  the  Commission's 
geographic  information  system. 

223.  Also,  the  Commission's  current 
regulations  do  not  require  minor 
projects  (projects  with  an  installed 
capacity  of  1.5  MW  or  less)  occupying 
non-Federal  lands  to  have  a  project 
boundary,  because  the  project  boundary 
for  such  projects  was  historically 
considered  to  be  the  reservoir 
shoreline.-'"  Consistent  with  the  effort 
described  above,  the  Commission 
proposes  to  require  all  license  and 
exemption  applicants,  regardless  of  the 
license  or  exemption  type,  to  provide  a 
project  boundary  with  each  application. 
For  minor  projects,  a  project  boundary 
line  would  assist  in  establishing  the 
project  lands.  To  have  consistency 
among  all  types  of  licenses  and 
exemptions,  we  propose  to  modify  the 
convention  for  naming  exhibit  drawings 
by  requiring  for  all  licenses  and 
exemptions  that  Exhibit  F  contain 
design  drawings  of  the  principal  project 
works,  including  fishways  and  fish 
screening  facilities,  and  Exhibit  G 
identify  the  project  boundaries.^^"'  The 
Commission  requests  comments  on  this 
proposal. 

4.  Miscellaneous  Filing  Requirements 

224.  The  Commission  also  proposes 
minor  additions  to  the  application  filing 
requirements  of  §§4.41,  4.51,  and  4.61. 
These  are:  monthly  flow  duration 
curves;^*"  minimum  and  maximum 
hydraulic  capacities  for  the 
powerplant;-"'  estimated  capital  and 
operating  and  maintenance  (O&M) 
expenses  for  each  proposed 
environmental  mitigation  or 
enhancement  measure;^*^  estimates  of 
the  costs  to  develop  the  license 
application;^"^  on-peak  and  off-peak 
values  of  project  power,  and  the  basis 
for  the  value  determinations;^"* 
estimated  annual  increase  or  decrease  in 
generation  at  existing  projects:^*"' 


''"'  See  Application  for  License  for  Minor  Water 
Power  Projects  and  Major  Water  Power  Projects  5 
Megawatts  or  Less.  46  FR  55,944  (Nov.  13. 1981), 
FERC  Stats,  k  Regs.  Preambles  1977-1981  1  30.309 
at  p.  >1.372  (Nov.  6.  1981)  (Order  No.  185). 

-'"See  proposed  modifications  to  18CFR 
4.32(b)(2).  4.39  (a)  and  (b):  4.41(h).  first  paragraph, 
(h)(2),  (h)(3).  and  (h)(4)(ii):  4.51  (g)  and  (h):  4.61  (e) 
and  (f):  4.81(b);  4.92(a)(2),  (c),  (d),  and  (f).  and  4.107 
(d)  and  (f). 

""  See  proposed  modifications  to  18  CFR 
4.41(c)(2)(i),  4.Sl(c)(2)(i).  and  4.61(c)(l)(vii). 

"''  Proposed  modifications  to  18  CFR 
4.41(c)(4)(iii):  4.51(c)(2)(iii),  and  4.61(c)(l)(vii). 

'"'  Proposed  new  18  CFR  4.41(eK4Hv):  4.51(e)(7). 
and  4.61(c)(l)(x). 

'"  Proposed  new  18  CFR  4.41(eN9):  4.51(eM7): 
and  4.61(c)(3). 

2M  Proposed  new  18  CFR  4.41(eMlO);  4.51(eM8): 
and  4.61(cH4). 

'■^  Proposed  new  18  CFR  4.51(eK9)  and 
4.61(c)(5). 


remaining  undepreciated  net  investment 
or  book  value  of  project  ;^"^  annual  O&M 
expenses  for  environmental 
measures;^"^  a  detailed,  single-line 
electrical  diagram;^""  and  a  statement  pf 
measures  taken  or  planned  to  ensure 
safe  management,  operation,  and 
maintenance  of  the  project.^"** 

225.  These  are  items  of  information 
not  specifically  required  to  be  included 

_by  the  current  regulations,  but  which 
the  Commission  staff  requests  as 
additional  information  in  nearly  every 
license  proceeding  in  order  to  complete 
its  NEPA  and  comprehensive 
development  analyses.  Obtaining  this 
information  with  the  application  instead 
of  via  an  additional  information  request 
will  enable,  the  staff  to  move  forward 
more  expeditiously  to  process  license 
applications. 

H.  Transition  Provisions 

226.  Several  licensee  commenters 
request  that  any  new  rule  contain 
appropriate  transition  provisions  so  that 
ongoing  proceedings  are  not 
disrupted.  ^^  The  Commission  proposes 
that  the  integrated  licensing  process 
rules  and  modifications  to  the 
traditional  process  and  ALP  apply  to 
licence  applications  for  which  the 
deadline  for  filing  a  notification  of 
intent  is  three  months  or  later  after 
issuance  of  the  final  rule.  If  the  deadline 
for  existing  licensees  to  file  a 
notification  of  intent  to  seek  a  new 
license  falls  before  that  date,  the  rules 
as  they  exist  prior  to  that  date  will  apply 
to  those  licensees.  The  new  rule  will 
also  not  apply  to  potential  original 
license  applicants  who  have 
commenced  first  stage  consultation 
prior  to  three  months  following  the 
issuance  date  of  the  final  rule.  This  will 
ensure  that  no  ongoing  proceedings  are 
interrupted  and  would  afford  a  window 
diuing  which  existing  licensees  facing  a 
deadline  for  filing  of  their  NOI  can 
complete  their  Pre-Application 
Document  and  determine  whether  to  file 
a  request  to  use  the  traditional  process 
or  ALP.2«' 

227.  NHA  recommends  that 
applicants  currently  engaged  in 
prefiling  consultation  under  the 
traditional  process  or  ALP  be  permitted 


J**  Proposed  new  18  CFR  4.61(c)(6). 

2"'  Proposed  new  18  CFR  4.41(e)(4)(v); 
4.51(eK4)(v)!  and  4.61(c)(l)(x).  ' 

»"  Proposed  new  18  CFR  4.61(c)(8). 

»"  Proposed  new  18  CFR  4.61(c)(9). 

•»"0EE1,  PG*E,  SCE.  Idaho  Power,  NHA. 

>*'  We  are  also  taking  this  opportunity  to  remove 
numerous  obsolete  transition  provisions  included 
in  the  part  16  relicensing  rules  promulgated 
pursuant  to  the  Electric  Consumers  Protection  Act. 
Specifically,  we  propose  to  remove  18  CFR  16.10(d) 
and  (f):  16.11(a)(2)-,  16.19  (b)(3)  and  (b)(4): 
16.19(c)(2):  and  16.20  (c)(2).  and  (c)(3). 
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to  decide  whether  to  incorporate  into 
the  ongoing  process  any  improvements 
resulting  firom  this  proceeding.  Other 
licensee  commenters  similarly  suggest 
that  any  new  dispute  resolution  process 
be  made  available  for  use  in  any 
ongoing  license  proceeding.  ^^^  CTUIR 
opposes  modification  of  any  ongoing 
licensing  processes  unless  all 
participants  agree  to  the  specific 
modification. 

228.  We  do  not  propose  to  make  the 
modifications  to  the  traditional  process 
available  for  ongoing  processes,  because 
it  would  prejudice  the  interests  of 
stakeholders  with  respect  to  pre-filing 
consultations  ongoing  when  the  rule  is 
issued.  As  discussed  above,  for  instance, 
the  public  is  wholly  excluded  from  first- 
stage  consultation,  and  has  very  limited 
rights  during  second-stage  consultation. 
NGOs  that  have  had  little  or  no 
opportunity  to  participate  in  a  pre-filing 
consultation  that  is  relatively  advanced 
at  the  time  the  rules  go  into  effect 
should  not  be  bound  by  the  dispute 
resolution  provisions,  which  assume 
that  they  were  full  participants  in 
consultation  from  the  beginning. 
Likewise,  an  applicant  that  has 
conducted  pre-filing  consultation  in 
good  faith  under  the  existing  rules 
should  not  be  faced  during  the  later 
stages  with  the  addition  of  NGOs 
making  new  study  requests  and  filing 
llth-hour  dispute  resolution  requests 
because  they  were  not  consulted  during 
first  stage  consultation,  or  because  the 
opportunity  to  file  a  second  stage 
dispute  resolution  request  has  passed. 
The  more  pre-filing  consultation  time 
has  elapsed  under  the  existing 
processes,  the  more  prejudicial  requests 
to  import  dispute  resolution  or  other 


integrated  process  elements  into  the 
existing  process  become.  If,  however,  all 
interested  entities  (including  interested 
members  of  the  public)  are  agreed  that 
it  would  be  advantageous  to  make  an 
exception  to  this  general  rule,  the 
Commission  will  entertain  requests  for 
exceptions.283 

229.  Finally,  the  project  maps  and 
boundaries  and  miscellaneous  filing 
requirements  would  take  effect  three 
months  after  the  issuance  date  of  the 
final  rule,  in  order  to  give  license  and 
exemption  applicants  time  to  comply. 

IV.  Environmental  Analysis 

230.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  significant 
adverse  effect  on  the  human 
environment.294  The  Commission  has 
categorically  excluded  certain  action 
from  this  requirement  as  not  having  a 
significant  effect  on  the  human 
environment.  Included  in  the  exclusions 
are  rules  that  are  clarifying,  corrective, 
or  procedural  or  that  do  not 
substantively  change  the  effect  of  the 
regulations  being  amended.^''^  This 
proposed  rule,  if  finalized,  is  procedural 
in  nature  and  therefore  falls  under  this 
exception;  consequently,  no 
environmental  consideration  would  be 
necessary. 

V.  Regulatory  Flexibility  Act 

231.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)  296  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.297  Pursuant  to  sefction  605(b)  of 
the  RFA,  the  Commission  hereby 


certifies  that  the  proposed  licensing 
regulations,  if  promulgated,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  justify  our  certification  on  the  fact 
that  the  efficiency  and  timeUness  of  the 
proposed  integrated  licensing  process 
(early  Commission  assistance,  early 
issue  identification,  integrated  NEPA 
scoping  with  application  development, 
and  better  coordination  among  federal 
and  state  agencies)  would  benefit  small 
entities  by  minimizing  the  redundancy 
and  waste  caused  by  the  often 
duplicative  information  needs  of  the 
Commission  and  the  various  federal  and 
state  agencies  associated  with  the 
hydroelectric  licensing  process. 

VI.  Iiifonnation  Collection  Statement 

232.  The  following  collections  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  sectio  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
3507(d).  The  Commission  identifies  the 
information  provided  for  under  parts  4. 
5,  and  16  and  FERC-500  "Application 
for  License/Relicense  for  Water  Projects 
greater  than  5  MW  Capacity,"  and 
FERC-505,  "Application  for  License  for 
Water  Projects  less  than  5  MW 
Capacity."  Comments  are  solicited  on 
the  Commission's  need  for  this 
information,  whether  the  information   . 
will  have  practical  utility,  the  accuracy 
of  provided  burden  estimates,  ways  to 
enhance  the  quality,  utility,  and  clarity 
xif  the  information  to  be  collected,  and 
any  suggested  methods  for  minimizing 
respondent's  burden,  including  the  use 
of  automated  information  techniques.. 

Estimated  Annual  Burden: 


Table  1.— Traditional  Licensing  Process 

Data  collection 

Numt>er  of 
respondents^ 

Numt)er  of 
responses 

Hours  per 
response 

Total  annual 
hrs 

FERC-500 

26 
15 

1 
1 

46,000 
10.000 

1,196.000 

FERC-505  •,• 

150,000 

^  Estimated  numt>er  of  licenses  subject  to  renewal  through  2009. 

Total  Annual  Hours  for  Collection:  (Reporting  +  Recordkeeping,  (if  appropriate))  =  1,356,000  hours. 

Table  2.— Proposed  Integrated  Licensing  Process 


Data  collection 

Number  of 
respondents ' 

Numt>er  of 
responses 

Hours  per 
response^ 

Total  annual 
hrs 

FERC-500  - 

26 

1 

32,200 

837,200 

292  Van  Ness,  Duke.  , 

2«3  See  proposed  new  18  CFR  4.38(e)(4)  and 

16.8(e)(4). 
20*  Order  No.  486,  Regulations  Implementing  the 

National  Environmental  Policy  Act,  52  FR  47897 


(Dec.  17,  1987),  FERC  Stats.  &  Regs.  Preambles 
1986-1990  1  30,783  (December  10,  1987). 

295 18  CFR  380.4(a)(2)(ii). 

296  5  U.S.C.  601-612  (1994). 

29'  Section  601(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  business,  a  small  not-for-profit 


enterprise,  or  a  small  governmental  jurisdiction.  A 
"small  business"  is  defined  by  reference  to  Section 
3  of  the  Small  Business  Act  as  an  enterprise  which 
is  "independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation"  15  U.S.C 
632(a). 
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Table  2.    Proposed  Integrated  Licensing  Process— Continued 

Data  collection 

Number  of            Number  of 
respondents  ^         responses 

Hours  per 
response  2 

Total  annual 
hrs 

FERC-505  

15 

1 

7,000 

105,000 
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'  Estimated  number  of  licenses  subject  to  rerwwal  through  FY  2009. 
2  Based  on  a  30%  reduction  through  concomitant  processes. 


Total  Annual  Hours  for  Collections: 
(Reporting  +  Recordkeeping,  (if 
appropriate))  =  942.200  hours 


Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 

Annualized  Costs 


requirements.  It  has  projected  the 
average  annualized  cost  per  respondent 
to  be  the  following: 


Annualized  Costs  (Capital  &  Startup  Costs) 

(1)  Using  Traditional  Licensing  Process: 

(a)  Projects  less  than  5  MW  (average) 

(b)  Proiecls  greater  than  5  MW  (average) 

(2)  Using  Proposed  Integrated  Licensing  Process: 

(a)  Projects  less  than  5MW  average  

(b)  Projects  greater  than  5  MW  

Total  Annualized  Costs: 

(1)  Traditional  Licensing  Process  

(2)  Proposed  Integrated  Licensing  Process 


$500,000.00 
$2,300,000.00 

$350,000.00 
$1,610,000.00 

« 

$67,300,000  ($59  8  mil.  +  $7.5  mil.) 
$47,110,000  ($41.8  mil.  +  $5.25  mil) 


The  Office  of  Management  and 
Budget's  (OMB)  regulations^""  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  The  Commission  is 
submitting  notification  of  this  proposed 
rule  to  OMB. 

Title:  FERC-500  "Application  for 
License/Relicense  for  Water  Projects 
greater  than  5  MW  Capacity,"  and 
FERC-505,  "Application  for  License  for 
Water  Projects  less  than  5  MW 
Capacity." 

Action:  Proposed  Collections. 

OMB  Control  No:  1902-0058  (FERC 
500)  and  1902-0115  (FERC  505). 

Respondents:  Business  or  other  for 
profit,  or  non-profit. 

Frequency  of  Responses:  On  occasion. 

Necessity  of  the  Information:  The 
proposed  rule  would  revise  the 
Commission's  regulations  regarding 
applications  for  licenses  to  construct, 
operate,  and  maintain  hydroelectric 
projects.  Specifically,  proposed 
revisions  would  establish  a  new  process 
for  the  development  and  processing  of 
license  applications  that  combines 
during  the  pre-filing  consultation  phase 
activities  that  are  currently  conducted 
during  pre-filing  consultation  and  after 
the  license  application  is  filed.  The 
information  proposed  to  be  collected  is 
needed  to  evaluate  the  license 
application  pursuant  to  the 
comprehensive  development  standard 
of  FPA  section  10(a)(1).  to  consider  in 
the  comprehensive  development 
analysis  certain  factors  with  respect  to 


^WSCFR  1320.11. 


new  licenses  set  forth  in  FPA  section  15, 
and  to  comply  with  NEPA,  ESA,  and 
NHPA.  Most  of  the  information  is 
already  being  collected  under  the 
existing  regulations,  and  the  new 
regulations  would  for  the  most  part 
affect  only  the  timing  of  the  collection 
and  the  form  in  which  it  is  presented. 
Internal  Review:  The  Commission  has 
reviewed  the  requirements  pertaining  to 
evaluation  of  hydroelectric  license 
applications  and  has  determined  that 
the  proposed  revisions  are  necessary 
because  the  hydroelectric  licensing 
process  is  unnecessarily  long  and  costly. 

These  requirements  conform  to  the 
Commission's  plan  for  efficient 
information  collection,  communication, 
and  management  within  the 
hydroelectric  power  industry.  The 
Commission  has  assured  itself,  by 
means  of  internal  review,  that  there  is 
specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426,  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)  502- 
8415.  fax:  (202)  273-0873.  e-mail: 
mike.millei^ferc.gov] 

For  submitting  comments  concerning 
the  collection  of  information(s)  and  the 
associated  burden  estimate(s).  please 
send  your  comments  to  the  contact 
listed  above  and  to  the  Office  of 
Management  and  Budget.  Office  of 


Information  and  Regulatory  Affairs,  725 
17th  Street,  NW..  Washington,  DC  20503 
[Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission,  phone 
(202)  395-7318,  fax:  (202)  395-7285. 

Vn.  Public  Comment  Procedures 

233.  The  Commission  invites 
interested  persons  to  submit  comments, 
data,  views  and  other  information 
concerning  the  matters  set  out  in  this 
proposed  rule.  To  facilitate  the 
Commission's  view^  of  the  comments, 
the  Commission  requests  commenters  to 
provide  an  executive  summary  of  their 
recommendations.  To  the  greatest 
degree  possible.'  conunenters  should  use 
the  topic  headings  that  the  proposed 
rule  uses  and  arrange  their  comments  in 
the  order  of  topics  presented  in  this 
proposed  rule,  and  cite  the  specific 
referenced  paragraph  numbers'. 
Commenters  should  identify  separately 
any  additional  issues  they  may  wish  to 
address.  Comments  must  refer  to  Docket 
No.  RM02-1 6-000.  and  may  be  filed  on 
paper  or  electronically  via  the  Internet. 
The  Conunission  must  receive  all  such 
comments  no  later  than  60  days  after  the 
issuance  of  this  notice  of  proposed 
rulemaking.  Those  filing  electronically 
do  not  need  to  make  a  paper  filing. 
Reply  comments  will  not  be  entertained. 

234.  Those  making  paper  filings 
should  submit  the  original  and  14 
copies  of  their  comments  to  the  Office 
of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 

235.  The  Commission  strongly 
encourages  electronic  filings. 


Commenters  filing  their  comments  via 
the  Internet  must  prepare  their 
comments  in  WordPerfect,  MS  Word, 
Portable  Dociunent  Format,  Real  Text 
Format,  or  ASCII  format  as  listed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  under  the  e-Filing  link. 
To  file  the  document,  access  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  and  click  on  "e-Filing" 
and  then  follow  the  instructions  for 
each  screen.  First  time  users  will  have 
to  establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the 'sender's  E-Mail 
address  upon  receipt  of  comments.  User 
assistance  for  electronic  filing  is 
available  at  202-502-8258  or  by  E-Mail 
to  efiling@ferc.gov.  Do  not  submit 
comments  to  the  E-Mail  address. 

236.  The  Commission  will  place  all 
comments  in  the  public  files  and  they 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Washington.  DC 
20426.  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through  the 
Conunission's  Homepage  using  the 
FERRIS  link: 

Vm.  Document  Availability 

237.  In  addition  to  publishing  the  full 
text  of  this  dociunent  in  the  Federal 
Register,  the  Commission  also  provides 
all  interested  persons  an  opportunity  to 
view  and/ or  print  the  contents  of  this 
document  via  the  Internet  through  the 
Commission's  Home  Page  [http:// 
www.ferc.gov)  and  in  the  Commission's 
Public  Reference  Room  during  regular 
business  hours  (8:30  a.m.  to  5  p.m. 
Eastern  time)  at  888  First  Street.  NE.. 
Room  2A,  Washington.  DC  20426. 

238.  From  the  Commission's  Home 
Page  on  the  Internet,  this  information  is 
available  in  the  Federal  Energy 
Regulatory  Records  Information  System 
(FERRIS).  The  full  text  of  this  document 
is  available  on  FERRIS  in  PDF  and 
WordPerfect  format  for  viewing, 
printing,  and/or  downloading.  To  access 
this  document  in  FERRIS,  type  the 
docket  number  of  this  docket,  excluding 
the  last  three  digits,  in  the  docket 
number  field. 

239.  User  assistance  is  available  for 
FERRIS  and  the  Commission's  Web  site 
during  regular  business  hours.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 


List  of  Subjects 

18CFRPart4 

Administrative  practice  and 
procedure.  Electric  power.  Reporting 
and  record  keeping  requirements. 

18CFRPart5 

Administrative  practice  and 
procedure.  Electric  power.  Reporting 
and  record  keeping  requirements. 

18CFRPartl6 

Administrative  practice  and 
procedure,  Electric  power.  Reporting 
and  record  keeping  requirements. 

18  CFR  Part  385      . 

Administrative  practice  and 
procedure.  Electric  power.  Penalties, 
Pipelines,  Report  and  record  keeping 
requirements. 

By  direction  of  the  Commission. 
Magalie  R.  Salas, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  parts  4, 
16,  and  385,  and  add  part  5  to  Chapter 
I,  Title  18,  Code  of  Federal  Regulations 
as  follows: 

Regulatory  Text 

PART  4— LICENSES,  PERMITS. 
EXEMPTIONS,  AND  DETERMINATION 
OF  PROJECT  COSTS 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r.  2601- 
2645;  42  U.S.C.  7101-7352. 

2.  Amend  §  4.30  by  revising  paragraph 
(a)  to  read  as  follows: 

§  4.30    Applicability  and  definitions. 

(a)(1)  This  subpart  applies  to 
applications  for  preliminary  permit, 
license,  or  exemption  from  licensing. 

(2)  Any  potential  applicant  for  an 
original  license  for  which  prefiling 
consultation  begins  on  or  after  [insert 
date  three  months  following  issuance 
date  of  final  rule]  and  which  wishes  to 
develop  and  file  its  application 
pursuant  to  this  part,  must  seek 
Commission  authorization  to  do  so 
pursuant  to  the  provisions  of  part  5  of 
this  chapter. 
***** 

3.  Amend  §4.32  as  follows. 

a.  Throughout  the  section,  remove  the 
phrase  "Office  of  Hydropower 
Licensing"  and  add  in  its  place  the 
phrase  "Office  of  Energy  Projects". 

b.  The  second  sentence  of  paragraph 
(b)(l}  is  revised. 

c.  Paragraph  (b)(2)  is  revised. 

d.  In  paragraph  (b)(7),  add  the  phrase 
"Except  as  to  a  license  or  exemption 


application,"  at  the  beginning  of  the 
first  sentence. 

e.  Paragraph  (b)(10)  is  added. 

f.  Paragraph  (k)  is  added. 

The  revised  and  added  text  reads  as 
follows. 

§  4.32    Acceptance  for  filing  or  rejection; 
information  to  lie  made  available  to  the 
pul>lic;  requests  for  additional  studies. 

***** 

(b)*  *  * 

(1)  *  *  *  The  applicant  or  petitioner 
must  serve  one  copy  of  the  application 
or  petition  on  the  Director  of  the 
Commission's  Regional  Office  for  the 
appropriate  region  and  on  each  resource 
agency,  Indian  tribe,  or  meml>er  of  the 
public  consulted  pursuant  to  §4.38  or 

§  16.8  of  this  chapter  or  part  5  of  this 
chapter  *  *  *. 

(2)  Each  applicant  for  exemption  must 
submit  to  the  Commission's  Secretary 
for  filing  an  original  and  eight  copies  of 
the  application.  An  applicant  must 
serve  one  copy  of  the  application  on 
each  resource  agency  consulted 
pursuant  to  §  4.38.  For  each  application 
filed  following  [insert  date  three  months 
following  issuance  date  of  final  rule), 
maps  and  drawings  must  conform  to  the 
requirements  of  §  4.39.  The  originals 
(microfilm)  of  maps  and  drawing  are  not 
to  be  filed  initially,  but  will  be 
requested  pursuant  to  paragraph  (d)  of 
this  section. 
***** 

(10)  Transition  provisions,  (i)  This 
section  shall  apply  to  license 
applications  for  which  the  deadline  for 
filing  a  notification  of  intent  to  seek  a 
new  or  subsequent  license,  or  for  filing 
a  notification  of  intent  to  file  an  original 
license  application  required  by  §  5.3  of 
this  chapter,  is  [insert  date  three  months 
following  issuance  date  of  final  rule]  or 
later. 

(ii)  Applications  for  which  the 
deadline  date  for  filing  a  notification  of 
intent  to  seek  a  new  or  subsequent 
license  is  prior  to  [insert  date  three 
months  following  issuance  date  of  final 
rule],  and  potential  applications  for 
original  license  for  which  the  potential 
applicant  commenced  first  stage  pre- 
filing  consultation  pursuant  to  §  4.38(b) 
prior  to  [insert  date  three  months 
following  issuance  date  of  final  rule], 
are  subject  to  the  Commission's 
regulations  in  §4.32  as  promulgated 
prior  to  [insert  date  three  months 
following  issuance  date  of  final  rule]. 

(iii)  TUs  section  shall  apply  to 
exemption  applications  filed  on  or  after 
[insert  date  three  months  following 
issuance  date  of  final  rule].  For 
exemption  applications  filed  prior  to 
(insert  date  three  months  following 
issuance  date  of  final  rule],  this  section 
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shall  apply  in  the  form  in  which  it  was 
promulgated  prior  to  that  date. 

***** 

(k)  Transition  provisions.  (1)  This 
section  shall  apply  to  license 
applications  for  which  the  deadline  for 
niing  a  notification  of  intent  to  seek  a 
new  or  subsequent  license  ,  or  for  filing 
a  notification  of  intent  to  file  an  original 
license  application  required  by  §  5.3  of 
this  chpater.  is  [insert  date  three  months 
following  issuance  date  of  final  rule]  or 
later. 

(2)  Applications  for  which  the 
deadline  date  for  filing  a  notification  of 
intent  to  seek  a  new  or  subsequent 
license  is  ptrior  to  [insert  date  three 
months  following  issuance  date  of  final 
tulel,  and  potential  applications  for 
original  license  for  which  the  potential 
applicant  commenced  first  stage  pre- 
filing  consultation  pursuant  to  §  4.38(b) 
prior  to  [insert  date  three  months 
following  issuance  date  of  final  rule), 
are  subject  to  the  Commission's 
regulations  in  §4.32  as  promulgated 
prior  to  [insert  date  three  months 
following  issuance  date  of  final  rule]. 

(3)  This  section  shall  apply  to 
exemption  applications  filed  on  or  after 
[insert  date  three  months  following 
issuance  date  of  final  rule].  For 
exemption  applications  filed  prior  to 
[insert  date  three  months  following 
issuance  date  of  final  rule],  this  section 
shall  apply  in  the  form  in  which  it  was 
promulgated  prior  to  that  date. 

4.  Amend  §4.34  as  follows: 

a.  In  paragraph  {b)(l),  add  at  the 
beginning  of  the  third  sentence  which 
begins  "If  ongoing  agency  proceedings 
*   *   *"  the  phrase  "In  the  case  of  an 
application  prepared  other  than 
pursuant  to  part  5  of  this  chapter,". 

b.  Paragraph  (h)(5)  is  added. 

c.  Paragraph  (e)  is  revised. 

d.  Paragraph  (i)(5)  is  removed. 

e.  Paragraph  (i)(9)  is  removed. 

f.  Paragraph  (j)  is  added. 

The  revised  and  added  text  reads  as 
follows: 

§  4.34    Hearings  on  applications; 
consultation  on  terms  and  conditions; 
motions  to  Intervene;  alternative 
procedures 

***** 

(b)*   *   * 

(5)(i)  With  regard  to  certification 
requirements  for  a  license  applicant 
under  section  401(a)(1)  of  the  Federal 
Water  Pollution  Control  Act  (Clean 
Water  Act),  an  applicant  shall  file 
within  60  days  hom  the  date  of  issuance 
of  the  notice  of  ready  for  environmental 
analysis: 

(A)  A  copy  of  the  water  quality 
certification; 

(B)  A  copy  of  the  request  for 
certification,  including  proof  of  the  date 


on  which  the  certifying  agency  received 
the  request;  or 

(C)  Evidence  of  waiver  of  water 
quality  certification  as  described  in 
paragraph  (f){5)(ii)  of  this  section. 

(ii)  A  certifying  agency  is  deemed  to 
have  waived  the  certification 
requirements  of  section  401(a)(1)  of  the 
Clean  Water  Act  if  the  certifying  agency 
has  not  denied  or  granted  certification 
by  one  year  after  the  date  the  certifying 
agency  received  a  written  request  for 
certification.  If  a  certifying  agency 
denies  certiHcation,  the  applicant  must 
file  a  cppy  of  the  denial  within  30  days 
after  the  applicant  received  it. 

(iii)  Notwithstanding  any  other 
provision  in  Title  18,  Chapter  I, 
subchpater  B,  part  4,  any  application  to 
amend  an  existing  license,  and  any 
application  to  amend  a  pending 
application  for  a  license,  requires  a  new 
request  for  water  quality  certification 
pursuant  to  paragraph  (b)(5)(i)  of  this 
section  if  the  amendment  would  have  a 
material  adverse  impact  on  the  water 
quality  in  the  discharge  horn  the  project 
or  proposed  project. 
***** 

(e)  Consultation  on  recommended  fish 
and  wildlife  conditions;  section  10(j) 
process. 

(1)  In  connection  with  its 
environmental  review  of  an  application 
for  license,  the  Commission  will  analyze 
all  terms  and  conditions  timely 
recommended  by  hsh  and  wildlife 
agencies  pursuant  to  the  Fish  and 
Wildlife  Coordination"  Act  for  the 
protection,  mitigation  of  damages  to, 
and  enhancement  of  fish  and  wildlife 
(including  related  spawning  grounds 
and  habitat)  affected  by  the 
development,  operation,  and 
management  of  the  proposed  project. 
Submission  of  such  recommendations 
marks  the  beginning  of  the  process 
under  section  10(j)  of  the  Federal  Power 
Act. 

(2)  The  Commission  may  seek 
clarification  of  any  recommendation 
from  the  appropriate  fish  and  wildlife 
agency.  If  the  Commission's  request  for 
clarification  is  communicated  in 
writing,  copies  of  the  request  will  be 
sent  by  the  Commission  to  all  parties, 
affected  resource  agencies,  and  Indian 
tribes,  which  may  file  a  response  to  the 
request  for  clarification  within  the  time 
period  specified  by  the  Commission. 

(3)  If  the  Commission  believes  any 
fish  and  wildlife  recommendation  may 
be  inconsistent  with  the  Federal  Power 
Act  or  other  applicable  la.w,  the 
Commission  will  make  a  preliminary 
determination  of  inconsistency  in  the 
draft  environmental  document  or,  if    ' 
none,  the  environmental  analysis.  The 


preliminary  determination,  for  those 
recommendations  believed  to  be 
inconsistent,  shall  include: 

(i)  An  explanation  why  the 
Commission  believes  the 
recommendation  is  inconsistent  with 
the  Federal  Power  Act  or  other 
applicable  law.  includiflg  any 
supporting  analysis  and  conclusions, 
and 

(ii)  An  explanation  of  how  the 
measures  recommended  in  the 
environmental  document  would 
equitably  protect,  mitigate  damages  to. 
and  enhance,  fish  and  wildlife 
(including  related  spawning  grounds 
and  habitat)  affected  by  the 
development,  operation,  and 
management  of  the  project. 

(4)  Any  party,  affected  resoiu-ce 
agency,  or  Indian  tribe  may  file 
comments  in  response  to  the 
preliminary  determination  of 
inconsistency  within  the  time  fi-ame 
allotted  for  comments  on  the  draft 
environmental  document  or,  if  none,  the 
time  frame  for  comments  on  the 
environmental  analysis,  in  this  filing, 
the  fish  and  wildlife  agency  concerned 
may  also  request  a  meeting,  telephone 
or  video  conference  or  other  additional 
procedure  to  attempt  to  resolve  any 
preliminary  determination  of 
inconsistency. 

(5)  The  Commission  shall  attempt, 
with  the  agencies,  to  reach  a  mutually 
acceptable  resolution  of  any  such 
inconsistency,  giving  due  weight  to  the 
recommendations,  expertise,  and 
statutory  responsibilities  of  the  fish  and 
wildlife  agency.  If  the  Commission 
decides,  or  an  affected  resource  agency 
requests,  the  Commission  will  conduct 
a  meeting,  telephone,  or  video 
conference,  or  other  procedures  to 
address  issues  raised  by  its  preliminary 
determination  of  inconsistency  and 
comments  thereon.  The  Conmiission 
will  give  at  least  15  days'  advance 
notice  to  each  party,  affected  resource 
agency,  or  Indian  tribe,  which  may 
participate  in  the  meeting  or  conference. 
Any  meeting,  conference,  or  additional 
procedure  to  address  these  issues  will 
be  scheduled  to  take  place  within  90 
days  of  the  date  the  Commission  issues 
a  preliminary  determination  of 
inconsistency.  The  Commission  will 
prepare  a  written  summary  of  any 
meeting  held  under  this  subsection  to 
discuss  10(j)  issues,  including  any 
proposed  resolutions  and  supporting 
analysis,  and  a  copy  of  the  summary 
will  be  sent  to  all  parties,  affected 
resource  agencies,  and  Indian  tribes. 

(6)  The  section  10(j)  process  ends 
when  the  Commission  issues  an  order 


granting  or  denying  the  license 
application  in  question. 

*        •        •        *        * 

(j)  Transition  provisions.  (1)  This 
section  shall  apply  to  license 
applications  for  which  the  deadline  for 
filing  a  notification  of  intent  to  seek  a 
new  or  subsequent  license,  or  for  filing 
a  notification  of  intent  to  file  an  original 
license  application  required  by  §  5.3  of 
this  chpater,  is  [insert  date  three  months 
following  issuance  date  of  final  rule]  or 
later. 

(2)  Applications  for  which  the 
deadline  date  for  filing  a  notification  of 
intent  to  seek  a  new  or  subsequent 
license  is  prior  to  [insert  date  three 
months  following  issuance  date  of  final 
rule],  and  potential  applications  for 
original  license  for  which  the  potential 
applicant  commenced  first  stage  pre- 
filing  consultation  pursuant  to  §  4.38(b) 
prior  to  [insert  date  three  months 
following  issuance  date  of  final  rule], 
are  subject  to  the  Commission's 
regulations  as  promulgated  prior  to 
[insert  date  three  months  following 
issuance  date  of  final  rule]. 

(3)  This  section  shall  apply  to 
exemption  applications  filed  on  or  after 
(insert  date  three  months  following 
issuance  date  of  final  rule].  For 
exemption  applications  filed  prior  to 
[insert  date  three  months  following 
issuance  date  of  final  rule),  this  section 
shall  apply  in  the  form  in  which  it  was 
promulgated  prior  to  that  date. 

5.  Amend  §  4.38  as  follows: 

a.  Throughout  the  section,  remove  the 
phrase  "Office  of  Hydropower 
Licensing"  and  add  in  its  place  the 
phrase  "Office  of  Energy  Projects." 

b.  In  paragraph  (a)(1).  after  the  phrase 
33  U.S.C.  1341(c)(1)."  remove  the 
phrase  "and  any  Indian  tribe  that  may 
be  affected  by  the  proposed  project." 
and  add  in  its  place  the  following  text: 
"any  Indian  tribe  that  may  be  affected 
by  the  project,  and  members  of  the 
public.  A  potential  license  applicant   • 
must  file  a  notification  of  intent  to  file 

a  license  application  pursuant  to  §  5.3 
and  a  Pre-Application  Document 
pursuant  to  the  provisions  of  §  5.4." 

c.  Paragraph  (a)(2)  is  revised. 

d.  Paragraph  (b)  is  revised. 

e.  Paragraph  (c)  is  revised. 

f.  In  paragraph  (d)(1).  remove  the 
phrase  "Indian  tribes  and  other 
government  offices"  and  add  in  its  place 
the  phrase  "Indian  tribes,  other 
government  offices,  and  consulted 
members  of  the  public". 

g.  In  paragraph  (d)(2),  after  the  phrase 
"Indian  tribe",  add  a  comma  and  the 
following  phrase  "members  of  the 
public". 

h.  Paragraph  (e)  is  revised. 


i.  Paragraph  (f)  is  revised. 

j.  In  paragraph  (g)(1),  remove  the 
phrase  "{b)(2)"  and  add  in  its  place  the 
phrase  "(b)(3)". 

k.  Paragraph  (g)(2)  is  revised. 

k.  Paragraph  (h)  is  revised. 

The  revised  text  reads  as  follows: 

§4.38    Consultation  requirements. 

(a)*  *  * 

(2)  The  Director  of  the  Energy  Projects 
will,  upon  request,  provide  a  list  of 
known  appropriate  Federal,  state,  and 
interstate  resource  agencies.  Indian 
tribes,  and  local,  regional,  or  national 
non-governmental  organizations  likely 
to  be  interested  in  any  license 
application  proceeding. 

ft))  First  Stage  of  Consultation.  (1)  A 
potential  applicant  for  an  original 
license  must,  at  the  time  it  files  its 
notification  of  intent  to  seek  a  license 
pursuant  to  §  5.2  of  this  chapter,  provide 
a  copy  of  the  Pre-Application  Document 
to  the  entities  specified  in  §  5.3  of  this 
chapter. 

(2)  A  potential  applicant  for  an 
exemption  must  promptly  contact  each 
of  the  appropriate  resource  agencies, 
affected  Indian  tribes,  and  members  of 
the  public  likely  to  be  interested  in  the 
proceeding;  provide  them  with  a 
description  of  the  proposed  project  and 
supporting  information;  and  confer  with 
them  on  project  design,  the  impact  of 
the  proposed  project  (including  a 
description  of  any  existing  facilities, 
their  operation,  and  any  proposed 
changes),  reasonable  hydropower 
alternatives,  and  what  studies  the 
applicant  should  conduct.  The  potential 
applicant  must  provide  to  the  resource 
agencies,  Indian  tribes  and  the 
Commission  the  following  information 

(i)  Detailed  maps  showing  project 
boundaries,  if  any,  proper  land 
descriptions  of  the  entire  project  area  by 
township,  range,  and  section,  as  well  as 
by  state,  county,  river,  river  mile,  and 
closest  town,  and  also  showing  the 
specific  location  of  all  proposed  project 
facilities,  including  roads,  transmission 
lines,  and  any  other  appurtenant 
facilities; 

(ii)  A  general  engineering  design  of 
the  proposed  project,  with  a  description 
of  any  proposed  diversion  of  a  stream 
through  a  canal  or  penstock; 

(iii)  A  summary  of  the  proposed 
operational  mode  of  the  project; 

(iv)  Identification  of  the  environment 
to  be  affected,  the  significant  resources 
present,  and  the  applicant's  proposed 
'environmental  protection,  mitigation, 
and  enhancement  plans,  to  the  extent 
known  at  that  time; 

(v)  Streamflow  and  water  regime 
information,  including  drainage  area, 
natural  flow  periodicity,  monthly  flow 


rates  and  durations,  mean  flow  figures 
illustrating  the  mean  daily  streamflow 
tnirve  for  each  month  of  the  year  at  the 
point  of  diversion  or  impoimdment, 
with  location  of  the  stream  gauging 
station,  the  method  used  to  generate  the 
streamflow  data  provided,  and  copies  of 
all  records  used  to  derive  the  flow  data 
used  in  the  applicant's  engineering 
calculations; 

(vi)(A)  A  statement  (with  a  copy  to  the 
Commission)  of  whether  or  not  the 
applicant  will  seek  benefits  under 
section  210  of  PURPA  by  satisfying  the 
requirements  for  qualifying 
hydroelectric  small  power  production 
facilities  in  §  292.203  of  this  chapter; 

(B)  If  benefits  imder  section  210  of 
PURPA  are  sought,  a  statement  on 
whether  or  not  the  applicant  believes 
diversion  (as  that  term  is  defined  in 
§  292.202(p)  of  this  chapter)  and  a 
request  for  the  agencies'  view  on  that 
belief,  if  any; 

(vii)  Detailed  descriptions  of  any 
proposed  studies  and  the  proposed 
methodologies  to  be  employed;  and 

(viii)  Any  statement  required  bv 
§  4.301(a). 

(3)  No  earlier  than  30  days,  but  no 
later  than  60  days,  from  the  date  of  the 
potential  applicant's  letter  transmitting 
the  Pre-Application  Document,  or 
information  required  by  paragraph  (b)(2) 
of  this  section,  as  applicable,  to  the 
agencies,  Indian  tribes  and  members  of 
the  public  under  paragraph  (b)(1)  of  this 
section,  the  potential  applicant  must: 

(i)  Hold  a  joint  meeting  at  a 
convenient  place  and  time,  including  an 
opportunity  for  a  site  visit,  writh  all 
pertinent  agencies,  Indian  tribes,  and 
members  of  the  pubfic  to  explain  the 
applicant's  proposal  and  its  potential 
environmental  impact,  to  review  the 
information  provided,  and  to  discuss 
the  data  to  be  obtained  and  studies  to 
be  conducted  by  the  potential  appUcant 
as  part  of  the  consultation  process; 

(li)  Consult  with  the  resource 
agencies,  Indian  tribes  and  members  of 
the  public  on  the  schedufing  and  agenda 
of  the  joint  meeting;  and 

(iii)  No  later  than  15  days  in  advance 
of  the  joint  meeting,  provide  the 
Commission  with  written  notice  of  the 
time  and  place  of  the  meeting  and  a 
written  agenda  of  the  issues  to  be 
discussed  aPthe  meeting. 

(4)  The  potential  applicant  must  make 
either  audio  recordings  or  written 
transcripts  of  the  joint  meeting,  and 
must  prompdy  provide  copies  of  these 
recordings  or  transcripts  to  the 
Commission  and,  upon  request,  to  any 
resource  agency.  Indian  tribe,  or 
member  of  the  public. 

(5)  Not  later  than  60  days  after  the 
joint  meeting  held  under  paragraph 
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(b)(2)  of  this  section  (unless  extended 
within  this  time  period  by  a  resource 
agency,  Indian  tribe,  or  members  of  the 
pubUc  for  an  additional  60  days  by 
sending  written  notice  to  the  applicant 
and  the  Director  of  the  Office  of  Energy 
Projects  within  the  first  60  day  period, 
with  an  explanation  of  the  basis  for  the 
extension),  each  interested  resource 
agency,  Indian  tribe,  and  members  of 
the  public  must  provide  a  potential 
apphcant  with  written  conunents: 

(i)  Identifying  its  determination  of 
necessary  studies  to  be  performed  or  the 
information  to  be  provided  by  the 
potential  applicant; 

(ii)  Identifying  the  basis  for  its 
determination;  n 

(iii)  Discussing  its  undefstanding  of 
the  resource  issues  and  its  goals  and 
objectives  for  these  resources; 

(iv)  Explaining  why  each  study 
methodology  recommended  by  it  is 
more  appropriate  than  any  other 
available  methodology  alternatives, 
including  those  identified  by  the 
potential  applicant  pursuant  to 
paragraph  (b)(2)(vii)  of  this  section; 

(v)  Documenting  that  the  use  of  each 
study  methodology  recommended  by  it 
is  a  generally  accepted  practice;  and 

(vi)  Explaining  how  the  studies  and 
information  requested  will  be  useful  to 
the  agency,  Indian  tribe,  or  member  of 
the  public  in  furthering  its  resource 
goals  and  objectives  that  are  affected  by 
the  proposed  project. 

(6)  Study  dispute  resolution,  (i)  If  a 
potential  applicant  and  a  resource 
agency,  Indian  tribe,  or  member  of  the 
public  disagree  as  to  any  matter  arising 
during  the  first  stage  of  consultation  or 
as  to  the  need  to  conduct  a  study  or 
gather  information  referenced  in 
paragraph  (c)(2)  of  this  section,  the  • 
potential  applicant  or  resource  agency, 
Indian  tribe,  or  member  of  the  public 
may  refer  the  dispute  in  writing  to  the 
Director  of  the  Office  of  Energy  Projects 
(Director)  for  resolution. 

(ii)  At  the  same  time  as  the  request  for 
dispute  resolution  is  submitted  to  the 
Director,  the  entity  referring  the  dispute 
must  serve  a  copy  of  its  written  request 
for  resolution  on  the  disagreeing  party 
and  any  affected  resource,  Indian  tribe, 
or  member  of  the  public,  which  may 
submit  to  the  Director  a  written 
response  to  the  referral  within  15  days 
of  the  referral's  submittal  to  the 
Director. 

(iii)  Written  referrals  to  the  Director 
and  written  responses  thereto  pursuant 
to  paragraphs  (b)(6)(i)  or  (b)(6)(ii)  of  this 
section  must  be  filed  with  the 
Q>mmission  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure,  and  must  indicate  that  they 


are  for  the  attention  of  the  Director 
pursuant  to  §  4.38(b)(6). 

(iv)  The  Director  will  resolve  the 
disputes  by  an  order  directing  the 
potential  applicant  to  gather  such 
information  or  conduct  such  study  or 
studies  as,  in  the  Director's  view,  is 
reasonable  and  necessary. 

(v)  If  a  resource  agency,  Indian  tribe, 
or  member  of  the  public  ^Is  to  refer  a 
dispute  regarding  a  request  for  a 
potential  applicant  to  obtain 
information  or  conduct  studies  (other 
than  a  dispute  regarding  the  information 
specified  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section),  the  Commission  will  not 
entertain  the  dispute  following  the  filing 
of  the  license  application. 

(vi)  If  a  potential  applicant  fails  to 
obtain  information  or  conduct  a  study  as 
required  by  the  Director  pursuant  to 
paragraph  (b)(6){iv)  of  this  section,  its 
application  will  be  considered  deficient. 

(7)  The  first  stage  of  consultation  ends 
when  all  participating  agencies,  Indian 
tribes,  and  members  of  the  public 
provide  the  written  conunents  required 
under  paragraph  (b)(5)  of  this  section  or 
60  days  after  the  joint  meeting  held 
under  paragraph  (b)(3)  of  this  section, 
whichever  occurs  first,  umless  a  resource 
agency  or  Indian  tribe  timely  notifies 
the  applicant  and  the  Director  of  Energy 
Projects  of  its  need  for  more  time  to 
provide  written  comments  under 
paragraph  (b)(5)  of  this  section,  in 
which  case  the  first  stage  of  consultation 
ends  when  all  participating  agencies 
and  Indian  tribes  provide  the  written 
comments  required  under  paragraph 
(b)(5)  of  this  section  or  120  days  after 
the  joint  meeting  held  under  paragraph 
(b)(5)  of  this  section,  whichever  occurs 
first. 

(c)  Second  stage  of  consultation.  (1) 
Unless  determined  to  be  unnecessary  by 
the  Director  pursuant  to  paragraph  (b)(6) 
of  this  section,  a  potential  applicant 
must  diligently  conduct  all  reasonable 
studies  and  obtain  all  reasonable 
information  requested  by  resource 
agencies,  Indian  tribes,  and  members  of 
the  public  under  paragraph  (b)  of  this 
section  to  which  the  potential  applicant 
has  agreed.  The  applicant  shall  also 
obtain  any  data  and  conduct  any  studies 
required  by  the  Commission  pursuant  to 
the  dispute  resolution  procedures  of 
paragraph  (b)(6)  of  this  section.  These 
studies  must  be  completed  and  the 
information  obtained: 

(i)  Prior  to  filing  the  application,  if  the 
results: 

(A)  Would  influence  the  financial 
(e.g.,  instream  flow  study)  or  technical 
feasibility  of  a  project  (e.g.,  study  of 
potential  mass  soil  movement);  or 

(B)  Are  needed  to  determine  the 
design  or  location  of  project  features. 


reasonable  alternatives  to  the  project, 
■the  impact  of  the  project  on  important 
natural  or  cultiu-al  resources  (e.g., 
resource  surveys),  or  suitable  mitigation 
or  enhancement  measures,  or  to 
minimize  impact  on  significant 
resources  {e.g.,  wild  and  scenic  river, 
anadromous  fish,  endangered  species, 
caribou  migration  routes); 

(ii)  After  filing  the  application  but 
before  issuance  of  a  license  or 
exemption,  if  the  applicant  otherwise 
complied  with  the  provisions  of 
paragraph  (b)(1)  or  (b)(2)  of  this  section, 
as  applicable,  and  the  study  or 
information  gathering  would  take  longer 
to  conduct  and  evaluate  than  the  time 
between  the  conclusion  of  the  first  stage 
of  consultation  and  the  expiration  of  the 
applicant's  preliminary  permit  or  the 
application  filing  deadline  set  by  the 
Commission; 

(iii)  After  a  new  license  or  exemption 
is  issued,  if  the  studies  can  be 
conducted  or  the  information  obtained 
only  after  construction  or  operation  of 
the  proposed  facilities,  would  determine 
the  success  of  protection,  mitigation,  or 
enhancement  measures  (e.g.,  post- 
construction  monitoring  studies),  or 
would  be  used  to  refine  project 
operation  or  modify  project  facilities.    . 

(2)  If,  after  the  end  of  the  first  stage 
of  consultation  as  defined  in  paragraph 
(b)(7)  of  this  section,  a  resource  agency, 
Indian  tribe,  or  member  of  the  public 
requests  that  the  potential  applicant 
conduct  a  study  or  gather  information 
not  previously  identified  and  specifies 
the  basis  and  reasoning  for  its  request, 
under  paragraphs  (b)(5)(i)-(vi)  of  this 
section,  the  potential  applicant  must 
promptly  initiate  the  study  or  gather  the 
information,  or  explain  to  the  requesting 
entity  why  it  believes  the  request  is  not 
reasonable  or  necessary.  If  the  potential 
applicant  declines  to  obtain  the 
information  or  conduct  the  study,  any 
resource  agency,  Indian  tribe,  or 
consulted  member  of  the  public  may 
refer  any  such  request  to  the  Director  of 
the  Office  of  Energy  Projects  for  dispute 
resolution  under  the  procediues  and 
subject  to  the  other  requirements  set 
forth  in  paragraph  (b)(6)  of  this  section 

(3)(i)  The  results  of  studies  and 
information-gathering  referenced  in 
paragraphs  (c)(l)(ii)  and  (c)(2)  of  this 
section  will  be  treated  as  additional 
information;  and 

(ii)  Filing  and  acceptance  of  an 
application  will  not  be  delayed  and  an 
application  will  not  be  considered 
deficient  or  patently  deficient  ptu^uant 
to  §4. 32(e)(1)  or  (e)(2)  merely  because 
the  study  or  information  gathering  is  not 
complete  before  the  application  is  filed. 


(4)  A  potential  appUcant  must  provide 
each  resource  agency,  Indian  tribe,  and 
consulted  member  of  the  public  with: 

(i)  A  copy  of  its  draft  application  that: 

(A)  Indicates  the  type  of  application 
the  potential  applicant  expects  to  file 
with  the  Commission;  and 

(B)  Responds  to  any  comments  and 
recommendations  made  by  any  resoiuce 
agency,  Indian  tribe,  or  consulted 
member  of  the  public  either  during  the 
first  stage  of  consultation  or  imder 
paragraph  (c)(2)  of  this  section; 

(ii)  The  results  of  all  studies  and 
information-gathering  either  requested 
by  that  resource  agency,  and  Indian 
tribe,  or  consulted  member  of  the  public 
in  the  first  stage  of  consultation  (or 
under  paragraph  (c)(2)  of  this  section  if 
available)  or  which  pertain  to  resources 
of  interest  to  the  resource  agency,  Indian 
tribe,  or  consulted  member  of  the  public 
and  which  were  identified  by  the 
potential  applicant  pursuant  to 
paragraph  (b)(2)(vii)  of  this  section, 
including  a  discussion  of  the  results  and 
any  proposed  protection,  mitigation,  or 
enhancement  measures;  and 

(iii)  A  written  request  for  review  and 
comment. 

(5)  A  resource  agency,  and  Indian 
tribe,  or  consulted  member  of  the  public 
will  have  90  days  ft-om  the  date  of  the 
potential  applicant's  letter  transmitting 
the  paragraph  (c)(4)  of  this  section 
information  to  it  to  provide  written 
comments  on  the  information  submitted 
by  a  potential  applicant  under 
paragraph  (c)(4)  of  this  section. 

(6)  If  the  written  comments  provided 
under  paragraph  {c)(5)  of  this  section 
indicate  that  a  resource  agency,  Indian 
tribe,  or  consulted  member  of  the  public 
has  a  substantive  disagreement  a 
potential  applicant's  conclusions 
regarding  resource  impacts  or  its 
proposed  protection,  mitigation,  or 
enhancement  measures,  the  potential 
applicant  will: 

(i)  Hold  a  joint  meeting  with  the 
resource  agency,  Indian  tribe,  other 
agencies,  and  consulted  members  of  the 
public  with  similar  or  related  areas  of 
interest,  expertise,  or  responsibility  not 
later  than  60  days  ft-om  the  date  of  the 
written  comments  of  the  disagreeing 
agency,  Indian  tribe,  or  consulted 
member  of  the  public  to  discuss  and  to 
attempt  to  reach  agreement  on  its  plan 
for  environmental  protection, 
mitigation,  or  enhancement  measiu-es; 

(ii)  Consult  with  the  disagreeing 
agency,  Indian  tribe,  other  agencies  with 
similar  or  related  areas  of  interest, 
expertise,  and  responsibility,  and 
consulted  member  of  the  public  on  the 
scheduling  of  the  joint  meeting;  and 

(iii)  At  least  15  days  in  advance  of  the 
meeting,  provide  the  Commission  with 


written  notice  of  the  time  and  place  of 
the  meeting  and  a  vtnritten  agenda  of  the 
issues  to  be  discussed  at  the  meeting. 

(7)  The  potential  applicant  and  any 
disagreeing  resource  agency,  Indian 
tribe,  or  consulted  member  of  the  pubhc 
may  conclude  a  joint  meeting  with  a 
document  embodying  any  agreement 
among  them  regarding  environmental 
protection,  mitigation,  or  enhancement 
measiu^s  and  any  issues  that  are 
unresolved. 

(8)  The  potential  applicant  must 
describe  all  disagreements  with  a 
resource  agency,  Indian  tribe,  or 
consulted  member  of  the  public  on 
technical  or  environmental  protection, 
mitigation,  or  enhancement  measures  in 
its  application,  including  an 
explanation  of  the  basis  for  the 
applicant's  disagreement  with  the 
resource  agency,  Indian  tribe,  and 
consulted  non-governmental 
organization,  and  must  include  in  its 
application  any  document  developed 
pursuant  to  paragraph  (c)(7)  of  this 
section. 

(9)  A  potential  applicant  may  file  an 
application  with  the  Commission  if: 

(i)  It  has  complied  with  paragraph 
(c)(4)  of  this  section  and  no  resource 
agency,  Indian  tribe,  or  consulted 
member  of  the  public  has  responded 
with  substantive  disagreements  by  the 
deadline  specified  in  paragraph  {c)(5)  of 
this  section;  or 

(ii)  It  has  complied  with  paragraph 
(c)(6)  of  this  section  and  a  resource 
agency,  Indian  tribe,  or  consulted 
member  of  the  public  has  responded 
with  substantive  disagreements. 

(10)  The  second  stage  of  consultation 
ends: 

(i)  Ninety  days  after  the  submittal'  of 
information  piusuant  to  paragraph  (c)(4) 
of  this  section  in  cases  where  no 
resotu-ce  agency,  Indian  tribe,  or 
consulted  member  of  the  public  has 
responded  with  substantive 
disagreements;  or 

(ii)  At  the  conclusion  of  the  last  joint 
meeting  held  piu-suant  to  paragraph 
(c)(6)  of  this  section  in  case  where  a 
resource  agency,  Indian  tribe,  or 
consulted  member  of  the  public  has , 
responded  with  substantive 
disagreemecits. 
***** 

(e)  Waiver  of  compliance  vrith 
consultation  requirements.  (1)  If  a 
resoiu-ce  agency,  Indian  tribe,  or 
consulted  member  of  the  public  waives 
in  writing  compliance  with  any 
requirement  of  this  section,  a  potential 
applicant  does  not  have  to  comply  with 
that  requirement  as  to  that  agency  or 
tribe. 

(2)  If  a  resource  agency,  Indian  tribe, 
or  consulted  member  of  the  public  fails 


to  timely  comply  with  a  provision 
regarding  a  requirement  of  this  section; 
a  potential  applicant  may  proceed  to  the 
next  sequential  requirement  of  this 
section  without  waiting  for  the  resoiuce 
agency,  Indian  tribe,  or  consulted 
member  of  the  public  to  comply. 

(3)  The  failure  of  a  resource  agency, 
Indian  tribe,  or  consulted  member  of  the 
pubUc  to  timely  comply  with  a 
provision  regarding  a  requirement  of 
this  section  does  not  preclude  its 
participation  in  subsequent  stages  of  the 
consultation  process. 

(4)  Following  [insert  issuance  date  of 
final  rule],  a  potential  license  applicant 
engaged  in  pre-filing  .consultation  under 
this  part  may  during  first  stage 
consultation  request  to  incorporate  into 
pre-filing  consultation  any  element  of 
the  integrated  license  application 
process  provided  for  in  part  5  of  this 
chapter.  Any  such  request  must  be 
accompanied  by  a: 

(i)  Specific  description  of  how  the 
element  of  the  part  5  license  application 
would  fit  into  the  pre-filing  consultation 
process  imder  this  part;  and 

(ii)  Demonstration  that  the  potential 
license  applicant  has  made  every 
reasonable  effort  to  contact  all  resource 
agencies,  Indian  tribes,  non- 
governmental organizations,  and  others 
affected  by  the  applicant's  proposal,  and 
that  a  consensus  exists  in  favor  of 
incorporating  the  specific  element  of  the 
part  5  process  into  the  pre-filing 
consultation  under  this  part. 

(f)  Application  requirements 
documenting  consultation  and  any 
disagreements  with  resource  agencies. 
An  applicant  must  show  in  Exhibit  E  of 
its  application  that  it  has  met  the 
requirements  of  paragraphs  (b)  through 
(d)  and  paragraphs  (g)  and  (h)  of  this 
section,  and  must  include  a  summary  of 
the  consultation  process  and: 

(1)  Any  resource  agency's,  Indian 
tribe's,  or  consulted  member  of  the 
public  letters  containing  comments, 
recommendations,  and  proposed  terms 
and  conditions; 

(2)  Any  letters  fitjm  the  public 
containing  comments  and 
recommendations; 

(3)  Notice  of  any  remaining 
disagreements  with  a  resource  agency, 
Indian  tribe,  or  consulted  member  of  the 
publicum: 

(i)  The  need  for  a  study  or  the  manner 
in  which  a  study  should  be  conducted 
and  the  applicant's  reasons  for 
disagreement; 

(ii)  Information  on  any  environmental 
protection,  mitigation,  or  enhancement 
measure,  including  the  basis  for  the 
applicant's  disagreement  with  the 
resource  agency,  Indian  tribe,  or 
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consulted  non-govemmental 
organization. 

(4)  Evidence  of  any  waivers  under 
paragraph  (e)  of  this  section; 

(5)  Evidence  of  all  attempts  to  consult 
with  a  resource  agency,  Indian  tribe,  or 
consulted  non-governmental 
organization,  copies  of  related 
doctiments  showing  the  attempts,  and 
documents  showing  the  conclusion  of 
the  second  stage  of  consultation. 

(6)  An  explanation  of  how  and  why 
the  project  would,  would  not,  or  should 
not,  comply  with  any  relevant 
comprehensive  plan  as  defined  in  §  2.19 
of  this  chapter  and  a  description  of  any 
relevant  resource  agency  or  Indian  tribe 
determination  regarding  the  consistency 
of  the  project  with  any  such 
comprehensive  plan; 

(7)  A  description  of  how  the 
applicant's  proposal  addresses  the 
significant  resource  issues  raised  at  the 
joint  meeting  held  pursuant  to 
paragraph  (b)(3)  of  this  section;  and 

(8)  A  list  containing  the  name  and 
address  of  every  Federal,  state,  and 
interstate  resource  agency.  Indian  tribe, 
or  consulted  member  of  the  public  with 
which  the  applicant  consulted  pursuant 
to  paragraph  (a)(1)  of  this  section. 

^^  *   *  *  .        . 

(2)(i)  A  potential  applicant  must  make 

available  to  the  public  for  inspection 

and  reproduction  the  information 

specified  in  paragraph  (b)(1)  or  (b)(2)  of 

this  section,  as  applicable,  from  the  date 

on  which  the  notice  required  by 

paragraph  (g)(1)  of  this  section  is  first 

published  until  a  final  order  is  issued 

any  the  license  application. 

(ii)  The  provisions  of  §4. 32(b)  will 
govern  the  form  and  manner  in  which 
the  information  is  to  be  made  available 
for  public  inspection  and  reproduction. 

(iii)  A  potential  applicant  must  make 
available  to  the  public  for  inspection  at 
the  joint  meeting  required  by  paragraph 
(b)(3)  of  this  section  at  least  two  copies 
of  the  information  specified  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section, 
as  applicable. 

(h)  Transition  provisions.  (1)  This 
section  shall  apply  to  license 
applications  for  which  the  deadline  for 
filing  a  notification  of  intent  to  seek  a 
new  or  subsequent  license,  or  for  filing 
a  notification  of  intent  to  file  an  original 
license  application  required  by  §  5.3  of 
this  chapter,  is  [insert  date  three  months 
following  issuance  date  of  final  rule]  or 
later. 

(2)  Applications  for  which  the 
deadline  date  for  filing  a  notification  of 
intent  to  seek  a  new  or  subsequent 
license  is  prior  to  [insert  date  three 
months  following  issuance  date  of  final 
rule],  and  potential  applications  for 
original  license  for  which  the  potential 


applicant  commenced  first  stage  pre- 
filing  consultation  pursuant  to  §  4.38(b) 
prior  to  [insert  date  three  months 
following  issuance  date  of  final  rule], 
are  subject  to  the  Commission's  , 

regulations  in  §4.38  as  promulgated 
prior  to  [insert  date  three  months 
following  issuance  date  of  final  rule]. 
***** 

6.  Amend  §4.39  as  follows: 

a.  Paragraph  (a)  is  revised. 

b.  Paragraph  (b),  introductory 
language,  is  revised. 

c.  Paragraph  (e)  is  added. 

d.  Paragraph  (f)  is  added. 
The.revised  and  added  text  reads  as 

follows: 

§  4.39    Specifications  for  maps  and 
drawings. 

***** 

(a)  Each  original  map  or  drawing  must 
consist  of  a  print  on  silver  or  gelatin 
35mm  microfilm  mounted  on  Type  D 
(3V4<gr-thn-eq>  by  7%  <gr-thn-ecf> 
aperture  cards.  Two  duplicates  must  be 
made  on  sheets  of  each  original.  Full- 
sized  prints  of  maps  and  drawings  must 
be  on  sheets  no  smaller  than  24  by  36 
inches  and  no  larger  than  28  by  40 
inches.  A  space  five  inches  high  by 
seven  inches  wide  must  be  provided  in 
the  lower  right  hand  comer  of  each 
sheet.  The  upper  half  of  this  space  must 
bear  the  title,  numerical  and  graphical 
scale,  and  other  pertinent  information 
concerning  the  map  or  drawing.  The 
lower  half  of  the  space  must  be  left 
clear.  Exhibit  G  drawings  must  be 
stamped  by  a  Registered  Land  Surveyor. 
If  the  drawing  size  specified  in  this 
paragraph  limits  the  scale  of  structural 
drawings  (exhibit  F  drawings)  described 
in  paragraph  (c)  of  this  section,  a 
smaller  scale  may  be  used  for  those 
drawings. 

(b)  Each  map  must  have  a  scale  in 
full-sized  prints  no  smaller  than  one 
inch  equals  0.5  miles  for  transmission 
lines,  roads,  and  similar  linear  features 
and  no  smaller  than  one  inch  equals 
1,000  feet  for  other  project  features, 
including  the  project  boundary.  Where 
maps  at  these  scale  do  not  show 
sufficient  detail,  large  scale  maps  may 
be  required.  *  *   * 
***** 

(e)  The  maps  and  drawings  showing 
project  location  information  and  details 
of  project  structures  must  be  filed  in 
accordance  with  the  Commission's 
instructions  on  submission  of  Critical 
Energy  Infrastructure  Information  in 
§§388.112  and  388.113  of  subchapter  X 
of  this  chapter. 

(f)  Transition  provisions.  (1)  This 
section  shall  apply  to  license  or 
exemption  applications  filed  following 


(insert  date  three  months  following 
issuance  date  of  final  rule]. 

(2)  For  license  or  exemption 
applications  filed  prior  to  [insert  date 
three  months  following  issuance  date  of 
final  rule],  this  section  shall  apply  in 
the  form  in  which  it  was  promulgated 
prior  to  that  date. 
***** 

7.  Amend  §4.41  as  follows: 

a.  In  paragraph  (c)(4)(i),  remove  the 
phrase  "a  flow  duration  curve"  and  add 
in  its  place  the  phrase  "monthly  flow 
duration  curves". 

b.  In  paragraph  (c)(4)(iii),  add  the 
phrase  "minimum  and  maximum" 
between  the  words  "estimated"  and 
"hydraulic". 

c.  In  paragraph  (e)(4)(iii),  remove  the 
word  "and". 

d.  In  paragraph  (e)(4)(iv),  add  the 
word  "and"  after  the  word 
"contingencies". 

e.  In  paragraph  (e)(7),  remove  the 
word  "and"  after  the  word 
"constructed;". 

f.  Paragraph  (e)(4)(v)  is  added. 

g.  In  paragraph  (e)(8),  remove  the 
period  after  "section"  and  add  in  its 
place  a  semi-colon. 

h.  Paragraphs  (e)(9)  and  (e){10)  are 
added. 

i.  Paragraph  (h),  introductory  text,  is 
revised. 

j.  In  paragraph  (h)(2),  second 
sentence,  the  word  "license"  is  removed 
from  the  phrase  "the  license 
application". 

k.  Paragraph  (h)(3)(iv)  is  added. 

1.  Paragraph  {h)(4)(ii)  is  revised. 

m.  Paragraph  (i)  is  added. 

The  revised  and  added  text  reads  as 
follows. 

§4.41    Contents  of  Application. 

***** 

(e)*  *   * 

(4)*   *   * 

(v)  The  estimated  capital  cost  and 
estimated  annual  operation  and 
maintenance  expense  of  each  proposed 
environmental  measure. 
***** 

(9)  An  estimate  of  the  cost  to  develop 
the  license  application; 

(10)  The  on-peak  and  off-peak  values 
of  project  power,  and  the  basis  for 

*  estimating  the  values,  for  projects  which 
are  proposed  to  operate  in  a  mode  other 
than  run  of  river. 
***** 

(h)  Exhibit  G  is  a  map  of  the  project 
that  must  conform  to  the  specifications, 
of  §  4.39.  In  addition,  each  exhibit  G 
boundary  map  must  be  submitted  in  a 
geo-referenced  electrcfnic  format — such 
as  ArcView  shape  files,  GeoMedia  files, 
Maplnfo  files,  or  any  similar  format.  The 


electronic  boundary  map  must  be 
positionally  accurate  to  +  40  feet,  in 
order  to  comply  with  the  National  Map 
Accuracy  Standards  foV  maps  at  a 
1:24,000  scale  (the  scale  of  USGS 
quadrangle  maps).  The  electronic 
exhibit  G  data  must  include  a  text  file 
describing  the  map  projection  used  [i.e., 
UTM,  State  Plane,  Decimal  Degrees, 
etc.),  the  map  datum  (i.e.,  feet,  meters, 
miles,  etc.).  Three  copies  of  the 
electronic  maps  must  be  submitted  on 
compact  disk  or  DVD.  If  more  than  one 
sheet  is  used  for  the  paper  maps,  the 
sheets  must  be  numbered  consecutively, 
and  each  sheet  must  bear  a  small  insert 
sketch  showing  the  entire  project  and 
indicate  that  portion  of  the  project 
depicted  on  that  sheet.  Each  sheet  must 
contain  a  minimum  of  three  know 
reference  points.  The  latitude  and 
longitude  coordinates,  or  state  plane 
coordinates,  or  each  reference  point 
must  be  shown.  If  at  any  time  after  the 
application  is  filed  there  is  any  change 
in  the  project  boundary,  the  applicant 
must  submit,  within  90  days  following* 
the  completion  of  project  construction, 
a  final  exhibit  G  showing  the  extent  of 
such  changes.  The  map  must  show: 
*        *        *        *        *  * 

.   (3)  *   *   * 

(iv)  The  project  location  must  include 
the  most  current  information  pertaining 
to  affected  Federal  lands  as  described 
under  §  4.81(b)(5). 

(4)*   *   * 

(ii)  Lands  over  which  the  applicant 
has  acquired  or  plans  to  acquire  rights 
to  occupancy  and  use  other  than  fee 
title,  including  rights  acquired  or  to  be 
acquired  by  easement  or  lease. 

(i)  Transition  provisions.  (1)  This 
section  shall  apply  to  license 
applications  filed  following  [insert  date 
three  months  following  issuance  date  of 
final  rule]. 

(2)  For  license  applications  filed  prior 
to  [insert  date  three  months  following 
issuance  date  of  final  rule],  this  section 
shall  apply  in  the  form  in  which  it  was 
promulgated  prior  to  that  date. 

8.  Amend  §4.51  as  follows: 

a.  In  paragraph  (c)(2)(i),  after  the 
phrase  "available  flow;"  remove  the 
word  "a"  and  add  in  its  place  the  word 
"monthly". 

b.  In  paragraph  (c)(2)(iii),  before  the 
word  "maximum",  add  the  phrase 
"minimum  and". 

c.  Paragraph  (e)(4)  is  revised. 

d.  Paragraphs  (e)(7)-(9)  are  added.. 

e.  Paragraph  (g)  is  revised. 

f.  Paragraph  (h)  is  revised. 

g.  Paragraph  (i)  is  added. 

The  revised  and  added  text  reads  as 
follows: 


§4.51    Contents  of  application. 

***** 

(e)  *  *  * 

(4)  A  statement  of  the  estimated 
average  annual  cost  of  the  total  project 
as  proposed  specifying  any  projected 
changes  in  the  costs  (life-cycle  costs) 
over  the  estimated  financing  or 
licensing  period  if  the  applicant  takes 
such  changes  into  account,  including: 

(i)  Cost  of  capital  (equity  and  debt); 

(ii)  Local,  state,  and  Federal  taxes; 

(iii)  Depreciation  and  amortization, 
(iv)  Operation  and  maintenance 
expenses,  including  interim 
replacements,  insurance,  administrative 
and  general  expenses,  and 
contingencies;  and 

(v)  The  estimated  capital  cost  and 
estimated  annual  operation  and 
maintenance  expense  of  each  proposed 
environmental  measure. 
***** 

(7)  An  estimate  to  develop  the  cost  of 
the  license  application; 

(8)  The  on-peak  and  off-peal  values  of 
project  power,  and  the  basis  for 
estimating  the  values,  for  projects  which 
are  proposed  to  operate  in  a  mode  other 
than  run-of-river;  and 

(9)  The  estimated  average  annual 
increase  or  decrease  in  project  , 
generation,  and  the  estimated  average 
annual  increase  or  decrease  of  the  value 
of  project  power,  due  to  a  change  in 
project  operations  (i.e.,  minimum 
bypass  flows;  limits  on  reservoir 
fluctuations). 
***** 

(g)  Exhibit  F.  See  §  4.41(g). 

(h)  Exhibit  G.  See  §  4.41(h). 

(i)  Transition  provisions.  (1)  This 
section  shall  apply  to  license 
applications  filed  following  [ihsert  date 
three  months  following  issuance  date  of 
final  rule]. 

(2)  For  license  applications  filed  prior 
to  [insert  date  three  months  following 
issuance  date  of  final  rule),  this  section 
shall  apply  in  the  form  in  which  it  was 
promulgated  prior  to  that  date. 
*      '  *         *         *         * 

9.  Amend  §  4.61  as  follows: 

a.  In  paragraph  (c)(l)(vii),  after  the 
first  appearance  of  the  word 
"estimated"  add  the  phrase  "minimum 
and  maximum".  After  the  phrase  "1.5 
megawatts,"  remove  the  word  "a"  and 
add  in  its  place  the  word  "monthly". 
Pluralize  the  word  "curve". 

b.  Paragraph  (c)(l)(x)  is  added. 

c.  Paragraphs  (c)  (3)  through  (9)  are 
added. 

d.  Paragraph  (e)  is  revised. 

e.  Paragraph  (f)  is  revised. 

f.  Paragraph  (g)  is  added. 

The  revised  and  added  text  reads  as 
follows:      A 


§4^1    Contents  of  Application 

*  *       '  *        «        * 

(c)  *  *   * 
(D*  *  * 

^x)  The  estimated  capital  costs  and 
estimated  annual  operation  and 
maintenance  expense  of  each  proposed 
environmental  measure. 

***** 

(3)  An  estimate  of  the  cost  to  develop 
the  license  application;  and 

(4)  The  on-peak  and  off-peak  values  of 
project  power,  and  the  basis  for 
estimating  the  values,  for  project  which 
are  proposed  to  operate  in  a  mode  other 
than  run-of-river. 

(5)  The  estimated  average  annual 
increase  or  decrease  in  project 
generation,  and  the  estimated  average 
annual  increase  or  decrease  of  the  value 
of  project  power  due  to  a  change  in 
project  operations  (i.e.,  minimum 
bypass  flows,  limiting  reservoir 
fluctuations)  for  an  application  for  a 
new  license: 

(6)  The  remaining  undepreciated  net 
investment,  or  book  value  of  the  project; 

(7)  The  annual  operation  and 
maintenance  expenses,  including 
insurance,  and  administrative  and 
general  costs; 

(8)  A  detailed  single-line  electrical 
diagram; 

(9)  A  statement  of  measures  taken  or 
planned  to  ensure  safe  management, 
operation,  ftnd  maintenance  of  the 
project. 
***** 

(e)  Exhibit  F.  See  §  4.41(g). 

(f)  Exhibit  G.  See  §  4.41(h). 

(g)  Transition  provisions.  (1)  This  ' 
section  shall  apply  to  license 
applications  filed  following  [insert  date 
three  months  following  issuance  date  of 
final  rule]. 

(2)  For  license  applications  filed  prior 
to  [insert  date  three  months  following 
issuance  date  of  final  rule],  this  section 
shall  apply  in  the  form  in  which  it  was 
promulgated  prior  to  that  date. 
*****  ' 

10.  Amend  §4.81  as  follows:    . 

a.  Paragraph  (b)(5)  is  revised. 

b.  Paragraph  (f)  is  added. 

The  revised  and  added  text  reads  as 
follows: 

f4J1    Contents  of  application. 

*  *        *        *        * 

(b)*  *  * 

(5)  All  lands  of  the  United  States  that 
are  enclosed  within  the  proposed 
project  boundary  described  under 
paragraph  (e)(3)  of  this  section, 
identified  and  tabulated  on  a  separate 


14024 


Federal  Register / Vol.  68.  No.  55 /Friday.  March  21.  2003 / Proposed  Rules 


sheet  by  legal  subdivisions  of  a  public 
land  survey  of  the  affected  area,  if 
available.  If  the  project  boundary 
includes  lands  of  the  United  States, 
such  lands  must  be  identified  on  a 
completed  land  description  form, 
provided  by  the  Commission.  The 
project  location  must  identify  any 
Federal  reservation.  Federal  tracts,  and 
townships  of  the  public  land  surveys  (or 
official  protractions  thereof  if 
unsurveyed).  A  copy  of  the  form  must 
also  be  sent  to  the  Bureau  of  Land 
Management  state  office  where  the 
project  is  located; 
***** 

(f)  Transition  provisions.  (1)  This 
section  shall  apply  to  preliminary- 
permit  applications  filed  following 
(insert  date  three  months  following 
issuance  date  of  final  rule]. 

(2)  For  preliminary  permit 
applications  nled  prior  to  [insert  date 
three  months  following  issuance  date  of 
final  rule),  this  section  shall  apply  in 
the  form  in  which  it  was  promulgated 
prior  to  that  date. 
***** 

n.  Amend  <»4.92  as  follows: 

a.  Paragraph  {a)(2)  is  revised. 

b.  In  paragraph  (c),  introductory  text, 
remove  the  phrase  "Exhibit  B"  and  add 
it  its  place  the  phrase  "Exhibit  F". 

-c.  Paragraph  (d)  is  revised. 

d.  Paragraph  (f)  is  revised. 

e.  Paragraph  (g)  is  added. 

The  revised  and  added  text  reads  as 
follows: 

§  4.92    Contents  of  exemption  applicetion. 

(a)  *   •  .* 

(2)  Exhibits  A.  E.  F,  and  G. 

*        *        *        •        • 

(d)  Exhibit  G.  Exhibit  G  is  a  map  of 
the  project  and  boundary  and  must 
conform  to  the  specifications  of 
§4.41(h). 

***** 

(f)  Exhibit  F.  Exhibit  F  is  a  set  of 
drawings  showing  the  structures  and 
equipment  of  the  small  conduit 
hydroelectric  facility  and  must  conform 
to  the  specifications  of  §  4.41(g). 

(g)  Transition  provisions.  (1)  This 
section  shall  apply  to  exemption 
applications  filed  following  (insert  date 
three  months  following  issuance  date  of 
final  rule). 

(2)  For  exemption  applications  filed 
prior  to  (insert  date  three  months 
following  issuance  date  of  final  rule], 
this  section  shall  apply  in  the  form  in 
which  it  was  promulgated  prior  to  that 
date. 
***** 

12.  Amend  §4.107  as  follows: 

a.  Paragraph  (d)  is  revised. 

b.  Paragraph  (f)  is  revised. 


c.  Paragraph  (g)  is  added. 
The  revised  and  added  text  reads  as 
follows: 

§  4.1 07    Contents  of  application  for 
exemption  from  licensing. 

***** 

(d)  Exhibit  G.  Exhibit  G  is  a  map  of 
the  project  and  boundary  and  must 
conform  to  the  specifications  of 
§4.41(h). 


(f)  Exhibit  F.  Exhibit  F  is  a  set  of 
drawings  showing  the  structures  and 
equipment  of  the  small  hydroelectric 
facility  and  must  conform  to  the 
specifications  of  §  4.41(g). 

(g)  Transition  provisions.  (1)  This 
section  shall  apply  to  exemption 
applications  filed  following  [insert  date 
three  months  following  issuance  date  of 
final  rule). 

(2)  For  exemption  applications  filed 
prior  to  [insert  date  three  months 
following  issuance  date  of  final  rule], 
this  section  shall  apply  in  the  form  in 
which  it  was  promulgated  prior  to  that 
date. 

1.  Add  part  5  to  read  as  follows: 

PART  5— INTEGRATED  UCENSE 
APPLICATION  PROCESS 

Sec. 

5.1  Applicability,  definitions,  requirement 
to  consult,  process  selection. 

5.2  Acceleration  of  a  license  expiration 
date. 

5.3  Notification  of  intent. 

5.4  Pre-Application  document. 

5.5  Commission  notice. 

5.6  Comments  and  information  requests. 

5.7  Revised  pre-application  document. 

5.8  Applicant's  proposed  study  plan. 

5.9  Scoping  document  and  study  plan 
meeting. 

5.10  Comments  and  information-gathering 
or  study  requests. 

5.11  Study  plan  meeting. 

5.12  Revised  study  plan  and  preliminary 
determination. 

5.13  Study  dispute  resolution  process. 

5.14  Conduct  of  studies. 

5.15  Draft  license  application. 

5.16  Filing  of  application. 

5.17  Application  content. 

5.18  Tendering  notice  and  schedule.         .' 

5.19  Deficient  applications. 

5.20  Additional  information. 

5.21  Notice  of  acceptance  and  ready  for 
environmental  analysis. 

5.22  Response  to  notice. 
5.23Applications     not  requiring  a  draft 

NEPA  document. 

5.24  Applications  requiring  a  draft  NEPA 
document. 

5.25  Section  10(j)  process. 

5.26  Amendment  of  application. 

5.27  Competing  applications. 

5.28  Other  provisions. 

5.29  Transition  provisions. 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  42  U.S.C.  7101-7352. 


§5.1     Applicability,  definitions,  requirement 
to  consult,  process  selection. 

(a)  Applicability.  This  part  applies  to 
the  filing  and  processing  of  an 
application  for  an: 

(1)  Original  license; 

(2)  New  license  for  an  existing  project 
subject  to  sections  14  and  15  of  the 
Federal  Power  Act;  or 

(3)  Subsequent  license. 

(b)  Definitions.  The  definitions  in 

§§  4.30(b)  and  16.2  of  this  chapter  apply 
to  this  part. 

(c)  Who  may  file.  Any  citizen, 
association  of  citizens,  domestic 
corporation,  municipality,  or  stkte  may 
develop  and  file  a  license  application 
under  this  part. 

(d)  Requirement  to  consult.  (1)  Before 
it  files  any  application  for  an  original, 
new,  or  subsequent  license  under  this 
part,  a  potential  applicant  must  consult 
with  the  relevant  Federal,  state,  and 
interstate  resource  agencies,  including 
the  National  Marine  Fisheries  Service, 
the  United  States  Fish  and  Wildlife 
Service,  the  National  Park  Service,  the 
United  States  Environmental  Protection 
Agency,  the  Federal  agency 
administering  any  United  States  lands 
utilized  or  occupied  by  the  project,  the 
appropriate  state  fish  and  wildlife 
agencies,  the  appropriate  state  water 
resource  management  agencies,  the 
certifying  agency  under  Section 
401(a)(1)  of  the  Federal  Water  Pollution 
Control  Act  (Clean  Water  Act),  33  U.S.C. 
1341(c)(1)),  any  Indian  tribe  that  may  be 
affected  by  the  project,  and  members  of 
the  public.  A  potential  license  applicant 
must  file  a  notification  of  intent  to  file 

a  license  application  pursuant  to  §§  5.2 
and  a  Pre-Application  Document 
pursuant  to  the  provisions  of  §§  5.3. 

(2)  The  Director  of  the  Office  of 
Energy  Projects  will,  upon  request, 
provide  a  list  of  known  appropriate 
Federal,  state,  and  interstate  resource 
agencies.  Indian  tribes,  and  local, 
regional,  or  national  non-governmental 
organizations  likely  to  be  interested  in 
any  license  application  proceeding. 

(e)  Default  process.  Each  potential 
original,  new.  or  subsequent  license 
applicant  must  use  the  license 
application  process  provided  for  in  'his 
part  unless  the  potential  applicant 
applies  for  and  receives  authorization 
from  the  Commission  under  this  part  to 
use  the  licensing  process  provided  for 
in: 

(1)  18  CFF  part  4,  subparts  D-H  and. 
as  applicable,  part  16  of  this  chapter 
(i.e..  traditional  process),  pursuant  to 
paragraph  (c)  of  this  section;  or 

(2)  Section  4.34(i)  Alternative  ' 
procedures  ol  this  chapter 

(f)  Request  to  use  traditional  licensing 
process  or  alternative  procedures.  (1)  A 
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potential  license  applicant  may  file  with 
the  Commission  a  request  to  use  the 
traditional  licensing  process  or 
alternative  procedures  pursuant  to  this 
paragraph. 

(2)  A  potential  applicant  for  an 
original,  new.  or  subsequent  license 
must  file  its  request  for  approval  to  use 
the  traditional  licensing  process  or 
alternative  procedures  with  its 
notification  of  intent  pursuant  to  §  5.3. 

(3)  (i)  An  application  for  authorization 
to  use  the  traditional  process  must 
include  any  existing  written  comments 
on  the  applicant's  proposal  and  a 
response  thereto. 

(ii)  A  potential  applicant  requesting 
the  use  of  §4.34(i)  alternative 
procedures  of  this  part  must: 

(A)  Demonstrate  that  a  reasonable 
effort  has  been  made  to  contact  all 
resource  agencies,  Indian  tribes, 
citizens'  groups,  and  others  affected  by 
the  applicant's  proposal,  and  that  a 
consensus  exists  that  the  use  of 
alternative  procedures  is  appropriate 
under  the  circumstances; 

(B)  Submit  a  communications 
protocol,  supported  by  interested 
entities,  governing  how  the  applicant 
and  other  participants  in  the  pre-filing 
consultation  process,  including  the 
Commission  staff,  may  communicate 
with  each  other  regarding  the  merits  of 
the  applicant's  proposal  and  proposals 
and  recommendations  of  interested 
entities;  and 

(C)  Serve  a  copy  of  the  request  on  all 
affected  resource  agencies  and  Indian 
tribes  and  on  all  entities  contacted  by 
the  applicant  that  have  expressed  an 
interest  in  the  alternative  pre-filing 
consultation  process. 

(4)(i)  The  applicant  shall  serve  a  copy 
of  the  request  on  all  affected  resource 
agencies.  Indian  tribes,  and  members  of 
the  public  likely  to  be  interested  in  the 
proceeding.  The  request  shall  state  that 
comments  on  the  request  to  use  the 
traditional  process  or  alternative 
procedures  must  be  filed  with  the 
Commission  within  15  days  of  the  filing 
date  of  the  request  and.  if  there  is  no 
project  number,  that  responses  must 
reference  the  potential  applicant's  name 
and  address. 

(ii)  The  Applicant  must  also  publish 
notice  of  the  filing  of  its  notification  of 
intent.  Pre-Application  Document,  and 
request  to  use  the  traditional  process  or 
alternative  procedures  no  later  than  the 
filing  date  of  the  notification  of  intent  in 
a  daily  or  weejdy  newspaper  of  general 
circulation  in  each  county  in  which  the 
project  is  located.  The  notice  must: 

(A)  Disclose  the  filing  date  of  the 
notification  of  intent.  Pre-Application 
Document,  and  request  to  use  the 


traditional  process  or  alternative 
procedures; 

(B)  Briefly  summarize  these 
documents  and  the  basis  for  the  request 
to  use  the  traditional  process  or 
alternative  procedures; 

(C)  include  the  potential  applicant's 
name  and  address,  and  telephone 
number,  the  type  of  facility  proposed  to 
be  applied  for,  its  proposed  location,  the 
places  where  the  Pre-Application 
Document  is  available  for  inspection 
and  reproduction; 

(D)  Include  a  stateinent  that 
comments  on  the  request  to  use  the 
traditional  process  or  alternative 
procedures  are  due  to  the  Commission 
and  the  potential  applicant  no  later  than 
15  days  following  the  filing  date  of  that 
doqument  and,  if  there  is  no  project 
number,  that  responses  must  reference 
the  potential  applicant's  name  and 
address;  and 

(E)  State  that  respondents  must 
submit  an  original  and  eight  copies  of 
their  comments  to  the  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington.  DC  20426. 

(5)  Requests  to  use  the  traditional 
process  or  alternative  procedures  shall 
be  granted  for  good  cause  shown. 

§5.2    Acceleration  of  a  license  expiration 
date. 

(a)  Request  for  acceleration.  (1)  A 
licensee  may  file  with  the  Commission, 
in  accordance  with  the  formal  filing 
requirements  in  subpart  T  of  part  385  of 
this  chapter,  a  written  request  for 
acceleration  of  the  expiration  date  of  its 
existing  license,  containing  the 
statements  and  information  specified  in 
§  16.6(b)  of  this  chapter  and  a  detailed 
explanation  of  the  basis  for  the 
acceleration  request. 

(2)  If  the  Commission  grants  the 
request  for  acceleration  pursuant  to 
paragraph  (c)  of  this  section,  the 
Commission  will  deem  the  request  for 
acceleration  to  be  a  notice  of  intent 
under  §  16.6  of  this  chapter  and,  unless 
the  Commission  directs  otherwise,  the 
licensee  shall  make  available  the  Pre- 
Application  Document  provided  for  in 
§  5.4  no  later  than  90  days  from  the  date 
that  the  Commission  grants  the  request 
for  acceleration. 

(b)  Notice  of  request  for  acceleration. 
(1)  Upon  receipt  of  a  request  for 
acceleration,  the  Commission  will  give 
notice  of  the  licensee's  request  and 
provide  a  45-day  period  for  comments 
by  interested  persons  by: 

(i)  Publishing  notice  in  the  Federal 
Register; 

(ii)  Publishing  notice  once  in  a  daily 
or  weekly  newspaper  published  in  the 
coimty  or  counties  in  which  the  project 


or  any  part  thereof  or  the  lands  affected 
thereby  are  situated;  and 

(iii)  Notifying  appropriate  Federal, 
state,  and  interstate  resource  agencies 
and  Indian  tribes,  and  non-  f- 

governmental  organizations  likely  to  be 
interested  by  mail. 

(2)  The  notice  issued  pursuant  to 
paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section  and  the  written  notice  given 
pursuant  to  paragraph  (b)(l)(iii)  of  this 
section  will  be  considered  as  fulfilling 
the  notice  provisions  of  §  16.6(d)  of  this 
chapter  should  the  Commission  grant 
the  acceleration  request  and  will 
include  an  explanation  of  the  basis  for 
the  licensee's  acceleration  request. 

(c)  Commission  order.  If  the 
Commission  determines  it  is  in  the 
public  interest,  the  Commission  will 
issue  an  order  accelerating  the 
expiration  date  of  the  license  to  not  less 
than  five  years  and  90  days  from  the 
date  of  the  Commission  order. 

§  5.3    Notification  of  intent 

(a)  A  potential  applicant  for  an 
original  license  and,  in  the  case  of  an 
existing  licensee  for  the  project,  a 
potential  applicant  for  new  or 
subsequent  license,  must  file  a 
notification  of  its  intent  to  do  so  in  the 
manner  provided  for  in  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  In  order  to  notify  the  Commission 
whether  it  intends  to  file  an  application 
for  an  original  license  or,  in  the  case  of 
an  existing  licensee,  whether  or  not  it 
intends  to  file  an  application  for  a  new 
or  subsequent  license,  a  potential 
applicant  for  an  original  license  or  an 
existing  licensee  must  file  with  the 
Commission  an  original  and  eight 
copies  qf  a  letter  that  contains  the 
following  information: 

(1)  The  potential  applicant  or  existing 
licensee's  name  and  address. 

(2)  The  project  number,  if  any. 

(3)  The  license  expiration  date,  if  any. 

(4)  An  unequivocal  statement  of  the 
potenti2d  applicant's  intention  to  file  an 
application  for  an  original  license,  or.  in 
the  case  of  an  existing  licensee,  to  file 
or  not  to  file  an  application  for  a  new 
or  subsequent  license. 

(5)  The  type  of  principal  project 
works  licensed,  if  any.  such  as  dam  and 
reservoir,  powerhouse,  or  transmission 
lines. 

(6)  The  location  of  the  project  by  state, 
county,  and  stream,  and.  when 
appropriate,  by  city  or  nearby  city. 

(7)  The  installed  plant  capacity,  if 

any. 

(8)  The  names  and  mailing  addresses 
of: 

(i)  Every  county  in  which  any  part  of 
the  project  is  located,  and  in  which  any 
Federal  facility  that  is  used  or  to  be  used 
by  the  project  is  located; 
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(ii)  Every  city,  town,  Indian  tribe,  or 
similar  political  subdivision: 

(A)  In  which  any  part  of  the  project 
is  or  is  to  be  located  and  any  Federal 
facility  that  is  or  is  to  be  used  by  the 
project  is  located,  or 

(B)  That  has  a  population  of  5,000  or 
more  people  and  is  located  within  15 
miles  of  the  existing  or  proposed  project 
dam, 

(iii)  Every  irrigation  district,  drainage 
district,  or  similar  special  purpose 
political  subdivision: 

(A)  In  which  any  part  of  the  projeqt 
is  or  is  proposed  to  be  located  and  any 
Federal  facility  that  is  or  is  proposed  to 
be  used  by  the  project  is  located,  or 

(B)  That  owns,  operates,  maintains,  or 
uses  any  project  facility  or  any  Federal 
facility  that  is  or  is  proposed  to  be  used 
by  the  project;  and 

(iv)  Every  other  political  subdivision 
in  the  general  aiea  of  the  project  or 
proposed  project  that  there  is  reaso^  to 
believe  would  be  likely  to  be  interested 
in,  or  affected  by,  the  notification. 

(c)  Before  it  files  any  application  for 
an  original,  new,  or  subsequent  license, 
a  potential  license  applicant  proposing 
to  file  a  license  application  pursuant  to 
this  part  or  to  request  to  file  a  license 
application  pursuant  to  part  4  and.  as 
appropriate,  part  16  [i.e.,  the 
"traditional  process"),  including  an 
application  pursuant  to  §  4.34{i) 
alternative  procedures  of  this  chapter 
must  distribute  to  appropriate  Federal, 
state,  and  interstate  resource  agencies, 
Indian  tribes,  and  members  of  the  public 
likely  to  be  interested  in  the  proceeding 
the  notification  of  intent  provided  for  in 
paragraph  (a)  of  this  section. 

(dfAn  existing  licensee  must  notify 
the  Commission  as  required  in 
paragraph  (b)  of  this  section  at  least  five 
years,  but  not  more  than  five  and  one- 
half  years,  before  its  existing  license 
expires. 

•   (e)  Any  entity  that  files  a  notification 
of  intent  to  seek  an  original,  new.  or 
subsequent  license  application  shall  be 
referred  to  hereafter  in  this  part  as  a 
license  applicant. 

(f)  A  license  applicant  may  at  the 
same  time  it  files  its  notification  of 
intent  and  distributes  its  Pre- 
Application  Document,  request  to  be 
designated  as  the  Commission's  non- 
Federal  representative  for  purposes  of 
consultation  under  section  7  of  the 
Endangered  Species  Act  and  the  joint 
agency  regulations  thereunder  at  50  CFR 
part  402,  section  305(b)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
the  implementing  regulations  at  50  CFR 
600.920,  or  request  to  initiate 
consultation  under  section  106  of  the 
National  Historic  Preservation  Act  and 


the  implementing  regulations  at  36  CFR 
800.2(c)(4). 

(g)  The  provisions  of  subpart  F  of  part 
16  of  this  Chapter  apply  to  projects  to 
which  this  part  applies. 

(h)  The  provisions  of  this  part  and 
parts  4  and  16  of  this  chapter  shall  be 
construed  in  a  manner  that  best 
implements  the  purposes  of  each  part 
and  gives  full  effect  to  applicable 
provisions  of  the  Federal  Power  Act. 

§5.4    Pre-Application  document. 

(a)  Along  with  its  notification  of 
intent  (if  applicable),  before  it  files  any 
application  for  an  original,  new,  or 
subsequent  license,  a  license  applicant 
filing  an  application  pursuant  to  this 
part  or  requesting  to  file  an  application 
pursuant  to  part  4  of  this  chapter  and, 
as  appropriate,  part  16  of  this  chapter, 
[e.g.,  the  traditional  process)  including 
an  application  pursuant  to  §4.34{i), 
alternative  procedures  of  this  chapter 
must,  at  the  time  it  files  its  notification 
of  intent  to  seek  a  license,  file  with  the 
Commission  and  distribute  to  the 
appropriate  Federal,  state,  and  interstate 
resource  agencies,  Indian  tribes,  and 
members  of  the  public  likely  to  be 
interested  in  the  proceeding,  the  Pre- 
Application  Document  provided  for  in 
paragraph  (b)  of  this  section. 

(b)  The  agencies  referred  to  in 
paragraph  (a)  of  this  section  include,  by 
resource  area: 

(1)  Geology  and  soils,  water  resources, 
fish  and  aquatic  resources,  wildlife  and 
botanical  resources,  wetlands  and 
riparian  habitat,  and  rare,  threatened, 
and  endangered  species:  Any  state 
agency  with  responsibility  for  fish, 
wildlife,  and  botanical  resoiuces,  the 
U.S.  Fish  and  Wildlife  Service,  the 
National  Marine  Fisheries  Service  (if  the 
project  may  affect  anadromous  fish 
resources  subject  to  that  agency's 
jurisdiction),  and  any  other  state  or 
Federal  agency  with  managerial 
authority  over  any  part  of  project  lands. 

(2)  Cultural  resources:  Tne  State 
Historic  Preservation  Officer,  Tribal 
Historic  Preservation  Officer,  National 
Park  Service,  and  any  other  state  or 
Federal  agency  with  managerial 
authority  over  any  part  of  project  lands. 

(3)  Recreation  and  land  use,  aesthetic 
resources:  Local,  state,  and  regional 
recreation  agencies  and  planning 
commission,  local  and  state  zoning 
agencies,  the  National  Park  Service,  and 
any  other  state  or  Federal  agency  with 
managerial  authority  over  any  part  of 
project  lands. 

(c)  Pre-Application  Document:  (1) 
Purpose.  This  document  is  intended  to 
compile  and  provide  to  the 
Commission,  Federal  and  state  agencies, 
Indian  tribes,  and  members  of  the  public 


engineering,  economic,  and 
environmental  information  available  at 
the  time  the  applicant  files  the 
notification  of  intent  required  by  §  5.2. 
The  Pre-Application  Docimient  also 
provides  the  basis  for  identifying  issues 
and  information  needs,  developing 
study  requests,  study  plans,  and  the 
Commission's  environmental  scoping 
documents  under  the  National 
Environmental  Policy  Act  (NEPA).  H  is 
a  precursor  to  Exhibit  E  of  the  draft  and 
final  license  applications  and  the 
Commission's  NEPA  document. 

(2)(i)  Form  and  Content.  The  potential 
applicant  must  include  in  the  Pre- 
Application  Document: 

(A)  The  exact  name  and  business 
address,  and  telephone  number  of  each 
person  authorized  to  act  as  agent  of  the 
applicant. 

(B)  A  record  of  contacts,  if  any,  with 
Federal,  state,  and  interstate  resource 
agencies,  Tribes,  non-governmental 
organizations  (NGOs)  or  other  members 
of  the  public  made  in  connection  with 
preparing  the  Pre-Application 
Document. 

(C)  Detailed  maps  showing  project 
boundaries,  proper  land  descriptions  of 
the  entire  project  area  by  township, 
range,  and  section,  as  well  as  by  state, 
county,  river,  river  mile,  and  closest 
town,  and  also  showing  the  specific 
location  of  Federal  and  tribal  lands,  and 
all  proposed  project  facilities,  including 
roads,  transmission  lines,  and  any  other 
appurtenant  facilities. 

(D)  A  general  description  of  the  river 
basin  in  which  the  project  is  located, 
including: 

(1)  Land  use  and  cover; 

(2)  Hazardous  waste  disposal  sites; 

(3)  Federal  or  tribal  lands; 

(4)  Dams  and  diversions,  whether  or 
not  used  for  hydropower  generation, 
within  the  basin; 

(5)  A  list  of  relevant  comprehensive  or 
resource  management  plans  applicable 
to  both  the  basin  and  the  project 
(Federal  and  state  comprehensive  plans 
are  listed  on  the  Commission's  Web  site 
at  http.//vvww./erc.gov/hydro/docs/ 
complan.pdf). 

(E)  If  applicable,  a  description  of  all 
project  facilities  and  associated 
components.  The  description  must 
include: 

(1)  The  physical  composition, 
dimensions,  and  general  configuration 
and  engineering  design  of  any  dams, 
spillways,  penstocks,  canals, 
powerhouses,  tailraces  or  other 
structures  proposed  to  be  included  as 
part  of  the  project; 

[2)  The  normal  maximima  water 
surface  area  and  normal  maximum 
water  surface  elevation  (mean  sea  level), 
gross  storage  capacity  of  any 
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impoundments  to  be  included  as  part  of 
the  project; 

(5)  Tne  niunbe^,  type,  and  the 
hydraulic  and  installed  (rated)  capacity 
of  any  proposed  turbines  or  generators 
to  be  included  as  part  of  the  project; 

(4)  The  number,  length,  voltage  and 
interconnections  of  any  primary 
transmission  lines  proposed  to  be 
included  as  part  of  the  project; 

(5)  The  description  of  any  additional 
mechanical,  electrical,  and  transmission 
equipment  appurtenant  to  the  project; 
and 

(6)  An  estimate  of  the  dependable 
capacity,  average  annual,  and  average 
monthly  energy  production  in  kilowatt- 
hours  (or  mechanical  equivalent). 

(F)  If  applicable,  a  description  of: 

(1)  The  current  and  proposed 
operation  of  the  project; 

[2]  Any  new  facilities  or  components 
to  be  constructed  at  the  project; 

(5)  The  construction  history  of  the 
■project;  and 

(4)  Any  plans  for  future  development 
or  rehabilitation  of  the  project. 

(G)(1)  The  potential  applicant  should 
discuss,  with  respect  to  each  of  the 
resources  as  follows: 

(i)  The  existing  environment  to  the 
level  of  detail  indicated  in  this 
paragraph; 

(ii)  Any  existing  data  or  studies 
regarding  the  resource; 

[Hi)  Any  known  or  potential  adverse 
impacts  and  issues  associated  with  the 
construction,  operation  or  maintenance 
of  the  proposed  project; 

[iv)  Any  project  features  the  potential 
applicant  has  already  constructed  and/ 
or  maintains,  voluntarily,  or  pursuant  to 
the  requirements  of  Federal  or  state 
agency  or  tribe  to  avoid  or  minimize 
adverse  effects  on  the  resource; 

(v)  Any  measures  the  potential 
applicant  believes  might  reasonably  be 
taken  to  avoid  or  minimize  adverse 
effects  on  the  resource.  The  potential 
license  applicant  should  consider 
providing  photographs  or  other  visual 
aids,  as  appropriate,  to  supplement  its 
written  presentation  of  information. 

(ii)  Geology  and  Soils.  A  description 
of  the  existing  geology,  topography,  and 
soils  of  the  proposed  project  and 
surrounding  area,  to  the  extent  known 
and  available,  including: 

(A)  A  description  of  geological 
features,  including  bedrock  lithology, 
stratigraphy,  structural  featiues.  glacial 
featiues,  ujiconsolidated  deposits,  and 
mineral  resources; 

(B)  A  description  of  the  soils, 
including  the  types,  occurrence, 
physical  and  chemical  characteristics. 
erodabiUty  and  potential  for  mass  soil 
movement; 

(C)  A  description  showing  the 
location  of  existing  and  potential 


geological  and  soil  hazards  and 
problems,  including  earthquakes,  faults, 
seepage,  subsidence,  solution  cavities, 
active  and  abandoned  mines,  erosion, 
and  mass  soil  movement,  and  an 
identification  of  any  large  landshdes  or 
potentially  imstable  soil  masses  which 
could  be  aggravated  by  reservoir 
fluctuation; 

(D)  The  existence  of  any  disposal  sites 
especially  those  listed  under 
Comprehensive  Enviroimiental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  Resource  Conservation 
and  Recovery  Act  (RCRA)  and  the 
National  Priorities  List  (NPL);  and 

(E)  A  description  of  the  anticipated 
erosion,  mass  soil  movement  and  other 
impacts  on  the  geological  and  soil 
resources  due  to  construction  and 
operation  of  the  proposed  project. 

(iii)  Water  Resources.  A  description  of 
the  water  resources  of  the  proposed 
project  and  surroimding  area.  The 
applicant  should  address  the  quantity 
and  quality  (chemical/physical 
parameters)  of  all  waters  affected  by  the 
project  including  but  not  limited  to  the 
project's  reservoir(s),  tributaries  to  the 
reservoir,  the  bypassed  reach,  and 
tailrace.  To  the  extent  known,  available, 
and  applicable,  this  section  should 
include: 

(A)  Drainage  area,  the  monthly 
minimum,  mean,  and  maximum 
recorded  flows  in  cubic  feet  per  second 
of  the  stream  or  other  body  of  water  at 
the  powerplant  intake  or  point  of 
diversion,  with  a  specification  of  any 
adjustment  made  for  evaporation, 
leakage  minimum  flow  releases 
(including  duration  of  releases)  or  other 
reductions  in  available  flow;  a  flow 
duration  curve  indicating  the  period  of 
record  and  the  location  of  gauging 
station(s),  including  identification 
number(s),  used  in  deriving  the  curve; 
and  a  specification  of  the  critical 
streamflow  used  to  determine  the 
project's  dependable  capacity; 

(B)  A  description  of  existing  instream 
flow  uses  of  streams  in  the  project  area 
that  would  be  affected  by  construction 
and  operation;  estimated  quantities  of 
water  discharged  hom  the  proposed 
project  for  power  production;  and  any 
existing  and  proposed  uses  of  project 
waters  for  irrigation,  domestic  water 
supply,  industrial  and  other  purposes, 
including  any  upstream  or  downstream 
requirements  or  constraints  to 
accommodate  those  purposes; 

(C)  A  description  of  the  seasonal 
variation  of  existing  water  quality  data 
for  any  stream,  lake,  or  reservoir  that 
would  be  affected  by  the  proposed 
project,  including  measurements  of: 
significant  ions,  heavy  metals, 
hazardous  organic  compounds. 


chlorophyll  a,  nutrients,  specific 
conductance,  pH,  total  dissolved  solids, 
total  alkalinity,  total  hardness,  dissolved 
oxygen,  bacteria,  temperature, 
suspended  sediments,  turbidity  and 
vertical  illumination; 

(D)  A  description  of  any  existing  lake 
or  reservoir  and  any  of  the  proposed 
project  reservoirs  including  surface  area, 
volume,  maximum  depth,  mean  depth, 
flushing  rate,  shoreline  length,  substrate 
classification,  and  gradient  for  streams 
directly  affected  by  the  proposed 
project; 

(E)  A  description  of  the  anticipated 
impacts  of  any  proposed  construction  . 
and  operation  of  project  facilities  on 
dovkrnstream  flows,  including  stream 
geomorphology,  and  water  quality,  such 
as  temperature,  turbidity  and  nutrients; 

(F)  A  description  of  groundwater  in 
the  vicinity  of  the  proposed  project, 
including  water  table  and  artesian 
conditions,  the  hydraulic  gradient,  the 
degree  to  which  groundwater  and 
surface  water  are  hydraulically 
connected,  aquifers  and  their  use  as 
water  supply,  and  the  location  of 
springs,  wells,  artesian  flows  and 
disappearing  streams. 

(iv)  Fish  and  Aquatic  Resources.  A 
description  of  the  fish  and  other  aquatic 
resources,  including  invasive  species,  of 
the  proposed  project  and  surrounding 
area.  The  section  should  address  the 
existing  fish  and  macroinvertebrate 
communities,  including  the  presence  or 
absence  of  anadromous  or  catadromous 
fish  and  any  known  impacts  on  the 
aquatic  community.  To  the  extent 
known  and  available,  this  section 
should  include: 

(A)  A  description  of  existing  fish  and 
aquatic  communities  of  the  proposed 
project  area  and  its  vicinity,  including 
any  upstream  and  downstream  areas 
that  may  be  affected  by  the  proposed 
project; 

(B)  The  temporal  and  spacial 
distribution  of  fish  and  aquatic 
communities  and  any  associated  trends 
on; 

(i)  Species  and  life  stage  composition; 

(2)  Standing  crop; 

(3)  Age  and  growth  data; 

(4)  Rim  timing; 

(5)  The  extent  and  location  of 
spawning,  rearing,  feeding,  and 
wintering  habitat;  and 

(6)  Essential  fish  habitat  as  defined 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

(v)  Wildlife  and  Botanical  Resources. 
A  description  of  the  wildlife  and 
botanical  resources,  including  invasive 
species,  of  the  proposed  project  and 
surroimding  area,  to  the  extent  known 
and  available,  including: 
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(A)  A  description  of  the  upland 
habitat(s)  within  and  around  the  project 
area,  including  the  area  within  the 
transmission  line  corridor  or  right-of- 
way,  and  a  listing  of  plant  and  animal 
species  that  use  the  habitat(s);  and 

(B)  The  temporal  or  spacial 
distribution  of  species  considered 
important  because  of  their  commercial 
or  recreational  value. 

(vi)  Wetlands  and  Riparian  Habitat.  A 
description  of  the  floodplain,  wetlands 
and  riparian  habitats,  including  invasive 
species,  of  the  proposed  project  and 
surrounding  area,  to  the  extent  known 
and  available,  including  a  listing  of 
plant  and  animal  species,  including 
invasive  species,  that  use  the  habitat. 

(vii)  Rare,  Threatened  and 
Endangered  Species.  A  description  of 
any  Rare,  Threatened  and  Endangered 
Species  that  may  be  present  in  the 
vicinity  or  surrounding  area  of  the 
proposed  project,  to  the  extent  known 
and  available,  include: 

(A)  A  listing  of  both  Federal-  and 
state-listed,  or  proposed  to  be  listed, 
threatened  and  endangered  species 
present  in  the  project  area; 

(B)  Identification  of  habitat 
requirements; 

(C)  A  reference  to  any  known 
biological  opinion,  status  reports,  or 
recovery  plans  pertaining  to  listed 
species;  and 

(D)  The  extent  and  location  of  any 
critical  habitat,  or  other  habitat  for  listed 
species  in  the  project  area; 

(vii)  Recreation  and  Land  Use.  A 
description  of  the  recreation  uses 
(including  public  use],  facilities  or 
measures  as  well  as  land  uses, 
ownership  and  management  of  the 
proposed  project  and  surrounding  area. 
This  section  should  address  recreation 
opportunities  associated  with  the 
reservoir(s),  river,  and  project  lands; 
conservation  of  shore  lands  and  riparian 
areas;  jmd  public  access,  flow,  facilities, 
aesthetics,  reservoir  levels,  and  safety 
measures.  In  preparing  this  section  the 
applicant  should  consider  the  needs  of 
persons  with  disabilities.  The  section 
should  distinguish  between  different 
kinds  of  recreational  opportunities  (e.g.. 
various  types  of  boating — challenge 
white  water  or  scenic  canoeing  or  power 
boating;  and  fishing  activities — drift 
boat  fishing  or  wading  or  bank  fishing). 
To  the  extent  known  and  available,  this 
section  should  include: 

(A)  A  consideration  of  whether  the 
river  on  which  the  project  is  located  is: 

[1)  Within  the  same  basin,  as  a 
designated  part  of,  or  under  study  for 
inclusion  in  the  National  Wild  &  Scenic 
River  System; 

(2)  Listed  on  the  Nationwide  Rivers 
Inventory  (NRI);  and/or 


(3)  Part  of  a  state  river  protection 
program; 

(B)  A  consideration  of  whether  any 
project  lands  are  designated  as  part  of, 
or  under  study  for  inclusion  in,  the 
National  Trails  System  or  designated  as, 
or  under  study  for  inclusion  as,  a 
Wilderness  Area; 

(C)  A  detailed  description  of  the 
existing  recreational  facilities  (i.e.  type, 
location,  capacity,  usage,  condition, 
ownership  and  management)  within  the 
project  vicinity; ' 

(D)  A  detailed  description  of  other 
recreational  uses  of  project  lands, 
waters,  and  riparian  areas  (i.e.  types 
number,  locations  capacity 
information); 

(E)  Any  provision  for  a  shoreline 
buffer  zone  around  the  reservoir  and/or 
river  shoreline  that  must  be  within  the 
project  boundary,  above  the  normal 
maximum  surface  elevation  of  the 
project  reservoir,  and  of  sufficient  width 
to  allow  public  access  to  project  lands 
and  waters  and  to  protect  the  scenic, 
public  recreational,  cultural,  and  other 
environmental  values  of  the  reservoir 
and  river  shoreline; 

(F)  Any  existing  measures  required  by 
any  local.  State,  Tribal,  or  Federal 
permit  or  license,  any  measure 
voluntarily  constructed,  operated  or 
maintained,  by  the  applicant,  to  protect 
recreation  opportunities  or  land  uses  of 
the  proposed  project  and  surrounding ' 
area; 

(G)  Any  future  recreation  needs 
identified  in  the  current  State 
Comprehensive  Outdoor  Recreation 
Plans,  other  plans  on  file  with  the 
Commission,  or  other  relevant  local. 
State,  and  regional  conservation  and 
recreation  plans  and  activities;  and 

(H)  A  description  of  the  applicant's 
policy,  if  any,  with  regard  to  permitting 
development  of  piers,  docks,  boat 
landings,  bulkheads,  and  other 
shoreline  facilities  on  project  lands  and 
waters. 

(ix)  Aesthetic  Resources.  A 
description  of  the  visual  characteristics 
of  the  lands  and  waters  affected  by  the 
project.  To  the  extent  known  and 
available,  this  section  should  include  a 
description  of  the  dam,  natural  water 
features,  and  other  scenic  attractions  of 
the  project  and  surrounding  vicinity. 

(xj  Cultural  Resources.  A  description 
of  the  known  cultural  or  historical 
resources  of  the  proposed  project  and 
surroimding  area,  to  the  extent  known 
and  available,  including: 

(A)  An  identification  of  any  historic 
or  archaeological  site  in  the  proposed 
project  area,  with  particular  emphasis 
on  sites  or  properties  either  listed  in,  or 
recommended  by  the  State  Historic 
Preservation  Officer  or  Tribal  Historic 


Preservation  Officer  for  inclusion  in,  the 
National  Register  of  Historic  Places  that 
could  be  affected  by  the  construction  or 
operation  of  the  proposed  project;  and 

(B)  A  description  of  any  existing 
discovery  measures,  such  as  surveys, 
inventories,  and  limited  subsurface 
testing  work,  for  the  purpose  of  locating, 
identifying,  and  assessing  the 
significance  of  historic  and 
archaeological  reso\ut:es  that  have  been 
undertaken  at  the  project  or  on  project 
lands;  and 

(C)  Identification  of  Indian  tribes  that 
may  attach  religious  and  cultural 
significance  to  historic  properties 
within  the  project  boundary  or  in  the 
surrounding  area;  as  well  as  available 
information  on  Indian  traditional 
cultural  and  religious  properties.  (Note: 
National  Historic  Preservation  Act 
regulations  include  a  reminder  that 
tribal  concerns  relating  to  cultural  and 
historic  properties  are  not  limited  to 
reservation  lands.  Frequently,  historic 
properties  of  religious  and  cultiu^ 
significance  are  located  on  ancestral, 
aboriginal  or  ceded  lands  of  Indian 
Tribes.)  An  applicant  must  delete  from 
any  information  made  available  under 
this  section,  specific  site  or  property 
locations  the  disclosure  of  which  would 
create  a  risk  of  harm,  theft,  or 
destruction  of  archaeological  or  Native 
American  cultural  resources  or  to  the 
site  at  which  the  resources  are  located, 
or  would  violate  any  Federal  law, 
including  the  Archaeological  Resources 
Protection  Act  of  1979,  16  U.S.C.  470w- 
3,  and  the  National  Historic 
Preservation  Act  of  1966, 16  U.S.C. 
470hh. 

(xi)  Socio-economic  Resources.  A 
description  of  the  socio-economic 
resources  of  the  proposed  project  and 
surrounding  area,  to  the  extent  known 
and  available,  including: 

(A)  A  description  of  the  employment, 
population,  housing,  personal  income, 
local  governmental  services,  local  tax 
revenues  and  other  factors  within  the 
towns  and  counties  in  the  vicinity  of  the 
proposed  project; 

(B)  A  description  of  employment, 
population  and  personal  income  trends 
in  the  project  vicinity  ;  and 

(C)  Identification  of  any 
environmental  justice  issues. 

(xii)  Tribal  Resources.  This  section 
should  include  information  on  Indian 
tribes,  tribal  lands,  resources,  and 
interests  that  may  be  affected  by  the 
project,  to  the  extent  knovsm.  Tribal 
resources  to  be  addressed  here  will 
generally  include  some  or  all  of  the 
resources  discussed  or  listed  in  the 
other  resource  related  sections.  For 
example,  erosion  affecting  tribal  cultural 
sites  may  be  discussed  in  multiple 
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resource  sections.  To  the  extent  known, 
the  applicant  should  also  identify 
certain  tribal-specific  issues  that  do  not 
neatly  fit  into  the  other  discrete  resource 
sections.  Such  issues  may  include 
identification  of  tribal  fishing  practices 
at  the  project,  land  use,  or  agreements 
between  the  applicant  and  an  Indian 
Tribe. 

(H)  Copies  of  any  approved  Exhibit  F 
showing  all  major  project  structures  in 
sufficient  detail  to  provide  a  full 
understanding  of  the  project,  including: 

{1)  Plan  view; 

[2)  Elevation  view;  and 

(5)  Section  view. 

(1)  Copies  of  any  approved  Exhibit  G 
showing: 

(J)  The  location  of  the  project  and 
principle  project  features; 

(2)  Project  boundary,  if  required 
under  the  current  license; 

{3)  Recreation  facilities  or  areas;  and 

(4)  Federal,  tribal,  state  lands. 

0)  A  list  of  issues,  by  resource  area, 
in  the  form  of  a  scoping  document.  The 
applicant  should  identify: 

(l)  Resource  issues  by  resource  area, 
including  any  issues  raised  during  any 
initicd  contact  with  the  entities 
identified  in  paragraph  (b)(1)  of  this 
section; 

[2]  Resource  management  plans  and 
objectives  related  to  the  project  area  and 
prepared  by  the  potential  applicant  or 
any  resource  agency; 

(3)  Existing  studies  that  have  already 
been  completed;  and 

(4)  Preliminary  information  or  studies 
needed. 

(K)  The  following  construction  and 
operation  information,  if  applicable: 

(1)  The  original  license  application 
and  the  order  issuing  the  license  and 
any  subsequent  license  application  and 
subsequent  order  issuing  a  license  for  an 
existing  project,  including  approved 
Exhibit  drawings  not  listed  in 
paragraphs  (c)(2)(xii)(H)  and  (I)  of  this 
section,  including  as-built  exhibits;  any 
order  issuing  amendments  or  approving 
exhibits,  and  any  order  issuing  annual 
licenses  for  the  existing  project;  and 

(2)  A  copy  of  any  state  issued  water 
quality  certificate  under  section  401  of 
the  Clean  Water  Act; 

(3)  All  data  relevant  to  whether  the 
project  is  and  has  been  operated  in 
accordemce  with  the  requirements  of 
each  license  article,  including  minimum 
flow  requirements,  ramping  rates, 
reservoir  elevation  limitations,  and 
environmental  monitoring  data; 

(4)  A  compilation  of  project 
generation  and  respective  outflow  with 
time  increments  not  to  exceed  one  hour, 
unless  use  of  another  time  increment 
can  be  justified,  for  the  period  beginning 
five  years  before  the  filing  of  a  notice  of 
intent; 


(5)  Any  report  on  the  total  actual 
annual  generation,  the  total  value  of 
annual  generation,  and  annual  operation 
and  maintenance  costs  for  the  period 
beginning  five  years  before  the  filiag  of 
a  notice  of  intent; 

(6)  Any  reports  on  original  project 
costs,  current  net  investment,  and 
available  funds  in  the  amortization 
reserve  account;  and 

(7)  A  current  and  complete  electrical 
single-line  diagram  of  the  project 
showing  the  transfer  of  electricity  from 
the  project  to  the  area  utility  system  or 
point  of  use. 

(L)  If  applicable,  the  applicant  must 
also  provide  the  following  safety  and 
structural  adequacy  information  in  the 
PAD: 

(1)  The  most  recent  emergency  action 
plan  for  the  project  or  a  letter  exempting 
the  project  from  the  emergency  action 
plan  requirement; 

(2)  Any  independent  consultant's 
reports  required  by  part  12  of  this 
chapter  and  filed  on  or  after  January  1, 
1981; 

(5)  Any  report  on  operation  or 
maintenance  problems,  other  than 
routine  maintenance,  occurring  within 
the  five  years  preceding  the  filing  of  a 
notice  of  intent  or  within  the  most 
recent  five-year  period  for  which  data 
exists,  and  associated  costs  of  such 
problems  under  the  Commission's 
Uniform  System  of  Accounts; 

(4)  Any  construction  report  for  an 
existing  project;  and 

(5)  Any  public  correspondence 
relating  to  the  safety  and  structural 
adequacy  of  the  existing  project. 

(M)  If  applicable,  the  applicant  must 
also  provide  the  following  energy 
conservation  information  under  section 
10(a)(2)(C)  of  the  Federal  Power  Act. 
related  to  the  licensee's  efforts  to 
conserve  electricity  or  to  encourage 
conservation  by  its  customers  including 
any: 

(7)  Plan  of  the  licensee; 

(2)  Public  correspondence;  and 

(3)  Other  pertinent  information 
relating  to  a  conservation  plan. 

(O)  If  applicable,  the  applicant  must 
also  provide  a  statement  of  whether  or 
not  it  will  seek  benefits  under  section 
210  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978  (PURPA)  by 
satisfying  the  requirements  for 
qualifying  hydroelectric  small  power 
production  facilities  in  §  292.203  of  this 
chapter.  If  benefits  under  section  210  of 
PURPA  are  sought,  a  statement  of 
whether  or  not  the  applicant  believes 
the  project  is  located  at  a  new  dam  or 
diversion  (as  that  term  is  defined  in 
§  292.202(p)  of  this  chapter),  and  a 
request  for  the  agencies'  view  on  that 
belief,  if  any. 


(P)  A  plan  and  schedule  for  all  pre- 
application  activity  that  includes  any 
time  frames  for  pre-application  actions 
set  forth  in  this  part,  that  to  the  extent 
reasonably  possible  maximizes 
coordination  of  Federal,  state,  and  tribal 
permitting  and  certification  processes 
(process  plan),  and  which  contemplates 
finalization  of  the  applicant's 
information-gathering  and  study  plan 
provided  for  in  §§  5.9-5.14,  including 
any  dispute  resolution,  within  one  year 
of  the  applicant's  notification  of  intent, 
and  approximately  two  years  for  studies' 
and  application  development. 

§5^    Commission  notice. 

(a)  Notices.  Within  30  days  of  the 
notification  required  under  §  5.3,  filing 
of  the  Pre- Application  Document 
pursuant  to  §  5.4,  and  filing  of  any 
request  to  use  the  traditional  licensing 
process  or  alternative  procedures,  the 
Commission  will  provide  notice  by: 

(1)  Publishing' notice  in  the  Federal 
Register; 

(2)  PubUshing  notice  once  in  a  daily 
or  weekly  newspaper  published  in  the 
county  or  counties  in  which  the  project 
or  any  part  thereof  or  the  lands  affected 
thereby  are  situated;  and 

(3)  Notifying  the  appropriate  Federal 
and  state  resource  agencies,  state  water 
quality  agencies,  Indian  tribes,  and  non- 
governmental organizations  by  mail;  of: 

(i)  The  decision  of  the  Director  of  the 
Office  of  Energy  Projects  on  any  request 
to  use  the  traditional  licensing  process 
or  alternative  procedures. 

(ii)  If  the  potential  license  application 
is  to  be  developed  and  filed  pursuant  to 
this  part: 

(A)  The  applicant's  intent  to  file  a 
license  application; 

(B)  The  filing  of  the  Pre- Application 
Document; 

(C)  Assignment  of  a  project  number 
and  commencement  of  a  proceeding;  - 

(D)  A  request  for  comments  on  the 
Pre-Application  Document  (including 
the  proposed  process  plan  and 
schedule); 

(E)  A  statement  that  all 
communications  to  or  from  the 
Commission  staff  related  to  the  merits  of 
the  proceeding  shall  be  placed  into  the 
record; 

(F)  Any  request  for  other  Federal  or 
state  agencies  or  Indian  tribes  to  be 
cooperating  agencies  for  piuposes  of 
developing  an  environmental  document; 

(G)  The  Commission's  intent  with 
respect  to  preparation  of  an 
envlrorunental  impact  statement;  and 

(H)  A  public  meeting  and  site  visit  to 
be  held  within  30  days  of  the  notice. 

(b)  Scoping  meeting  and  site  visit.  The 
purpose  of  the  public  meeting  and  site 
visit  is  to: 


14030 


Federal  Register /Vol.  68.  No.  55 /Friday.  March  21,  2003  /  Proposed  Rules 


(1)  Initiate  environmental  issues 
scoping  pursuant  to  the  National 
Environmental  Policy  Act; 

(2)  Review  and  discuss  existing 
conditions  and  resource  management 
objectives; 

(3)  Review  and  discuss  existing 
information  and  make  preliminary 
identification  of  information  needs; 

(4)  Develop  a  process  plan  and 
schedule  for  pre-filing  activity  that  to 
the  extent  reasonably  possible 
maximizes  coordination  of  Federal, 
state,  and  tribal  permitting  and 
certification  processes; 

(5)  Discuss  the  appropriateness  of  the 
license  applicant  for  designation  as  the 
Conunission's  non-Federal 
representative  for  purposes  of 
consultation  under  the  Endangered 
Species  Act  or  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act;  and 

(6)  Discuss  the  appropriateness  of  any 
Federal  or  state  agency  or  Indian  tribe 
acting  as  a  cooperating  agency  for 
development  of  an  environmental 
document  pursuant  to  the  National 
Environmental  Policy  Act. 

(c)  Method  of  Notice.  The  public 
notice  provided  for  in  this  section,  and 
the  public  notice  of  application 
tendering  and  notice  that  the 
application  is  accepted  and  ready  for 
environmental  analysis  provided  for  in 
§  5.18  and  §  5.21,  respectively,  will 
given  by: 

(1)  Publishing  notice  in  the  Federal 
Register; 

(2)  Publishing  notice  oiice  every  week 
for  four  weeks  in  a  daily  or  weekly 
newspaper  published  in  the  county  or 
counties  in  which  the  project  or  any 
part  thereof  or  the  lands  affected  thereby 
are  situated,  and,  as  appropriate,  tribal 
newspapers; 

(3)  Notifying  appropriate  Federal, 
state,  and  interstate  resource  agencies, 
Indian  tribes,  and  non-governmental 
organizations  by  mail. 

§5.6    Comments  and  information  requests. 

(a)  Filing  requirements.  Comments  on 
the  Pre-Application  Document,  and 
requests  for  information  by  all 
participants,  including  Commission 
staff,  must  be  filed  with  the  Commission, 
within  60  days  following  the 
Commission's  notice  pursuant  to  §  5.5  of 
the  notification  of  intent  and  Pre- 
Application  Document.  Comments  may 
include  initial  information  requests  and 
study  requests. 

(b)  Applicant  seeking  PURPA  benefits; 
estimate  of  fees.  If  an  applicant  has 
stated  that  it  intends  to  seek  PURPA 
benefits,  conunents  on  the  Pre- 
Application  document  by  a  fish  and 
wildlife  agency  must  provide  the 


applicant  with  a  reasonable  estimate  of 
the  total  costs  the  agency  anticipates  it 
will  incur  and  set  mandatory  terms  and 
conditions  for  the  proposed  project.  An 
agency  may  provide  an  applicant  with 
an  updated  estimate  as  it  deems 
necessary.  If  any  agency  believes  that  its 
most  recent  estimate  will  be  exceeded 
by  more  than  25  percent,  it  must  supply 
the  applicant  with  a  new  estimate  and 
submit  a  copy  to  the  Commission. 

§  5.7    Revised  pre-appiication  document. 

(a)  Within  45  days  following  the 
receipt  of  comments  on  the  Pre- 
Application  Document,  including 
informatix^  and  study  requests,  the 
Applicant  shall  file  with  the 
Commission  a  revised  Pre-Application 
Documfent  ar^d  proposed  study  plan. 

(b)  The  revised  Pre-Application 
Documeri^  shall  include  copies  of 
commei/ts  on  the  initial  Pre-Application 
Document,  a  description  of  consultation 
betweeii  the  Appliccmt  and  the 
participWits  with  respect  to  information 
and  study  proposals  and.  if  the 
Applicant  does  not  agree  to  an 
informlation  or  study  request,  shall 
explain  why  the  information  is 
unnecessary. 

§5.a/  Applicant's  proposed  study  plan. 

(a)  The  Applicant's  proposed  study 
plan  to  accompany  the  revised  Pre- 
Application  Document  shall  include 
with  respect  to  each  proposed  study: 

(1)  A  detailed  description  of  the  study 
and  the  methodology  to  be  used: 

(2)  A  schedule;  and 

(3)  Provisions  for  status  reports  and 
opportunities  for  a  meeting  or  periodic 
meetings  to  evaluate  the  data  being 
collected. 

(b)  The  applicant's  proposed  study 
plan  must: 

(1)  Describe  the  goals  and  objectives 
of  the  study  and  the  information  to  be 
obtained; 

(2)  Address  any  known  resource 
management  goals  of  the  agencies  with 
jurisdiction  over  the  resource  to  be 
studied; 

(3)  Describe  existing  information 
concerning  the  subject  of  the  study 
proposal,  and  the  need  for  additional 
information; 

(4)  Explain  any  nexus  between  project 
operations  and  efi^ects  (direct,  indirect, 
and/ or  cumulative)  on  the  resource  to  be 
studied; 

(5)  Explain  how  any  proposed  study 
methodology  (including  any  preferred 
data  collection  and  analysis  techniques, 
or  objectively  quantified  information, 
and  a  schedule  including  appropriate 
field  season(8)  and  the  duration)  is 
consistent  with  generally  accepted 
practice  in  the  scientific  community  or, 


as  appropriate,  considers  any  known 
tribal  interests; 

(6)  Describe  considerations  of  cost 
and  practicality,  and  why  any  proposed 
alternatives  would  not  be  sufficient  to 
meet  the  stated  information  needs. 

§  5.9    Scoping  document  and  study  plan 
meeting. 

(a)  Within  30  days  following 
submittal  of  the  revised  Pre-Application 
Document  and  proposed  study  plan,  the 
Commission  will  issue  Scoping 
Document  1  and  public  notice  of  a  study 
plan  meeting  to  be  held  within  60  days 
for  the  purpose  of  discussing  the 
Applicant's  proposed  study  plan. 

(b)  Scoping  Document  1  will  include: 

(1)  An  introductory  section  describing 
the  purpose  of  the  scoping  document, 
the  date  and  time  of  the  study  plan 
meeting,  procedures  for  submitting 
written  comments,  and  a  request  for 
information  from  state  and  Federal 
resource  agencies,  Indian  tribes,  non- 
governmental organizations,  and 
individuals; 

(2)  Identification  of  the  proposed 
action,  including  a  description  of  the 
project's  location,  facilities,  and 
operation,  and  any  proposed  protection 
and  enhancement  measures,  and  other 
alternatives  to  the  proposed  action, 
including  alternatives  considered  but 
eliminated  from  further  study  and  the 
no-action  alternative; 

(3)  Identification  of  resource  issues  to 
be  analyzed  in  the  environmental 
document,  including  those  that  would 
be  cumulatively  affected  along  with  a 
description  of  the  geographic  and 
temporal  scope  of  the  cumulatively- 
affected  resources; 

(4)  A  list  of  qualifying  Federal  and 
state  comprehensive  waterway  plans; 

(5)  A  process  plan  and  schedule  and 
draft  outline  of  the  environmental 
document; 

(6)  A  list  of  recipients;  and 

(7)  The  applicant's  proposed  study 
plan  in  an  appendix. 

§  5.1 0    Comments  and  information- 
gathering  or  study  requests. 

(a)  Comments  on  SDl  and  study  plan. 
Comments  on  Scoping  Document  1  and 
the  Applicant's  proposed  study  plan, 
including  any  information  or  study 
requests,  must  be  filed  within  30  days 
from  the  issuance  of  Scoping  Document 
1. 

(b)  Content  of  study  request.  Any 
information  or  study  request  must: 

(1)  Describe  the  goals  and  objectives 
of  the  study  and  the  information  to  be 
obtained; 

(2)  If  applicable,  explain  the  relevant 
resource  management  goals  of  the 
agencies  or  tribes  with  jurisdiction  over 
the  resource  to  be  studied; 
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(3)  If  the  requester  is  not  a  resource 
agency,  explain  any  relevant  public 
interest  considerations  in  regard  to  the 
proposed  study; 

(4)  Describe  existing  information 
concerning  the  subject  of  the  study 
proposal,  and  the  need  for  additional 
information; 

(5)  Explain  any  nexus  between  project 
operations  and  effects  (direct,  indirect, 
and/or  cumulative)  on  the  resource  to  be 
studied; 

(6)  Explain  how  any  proposed  study 
methodology  (including  any  preferred 
data  collection  and  analysis  techniques, 
or  objectively  quantified  information, 
and  a  schedule  including  appropriate 
filed  season(s)  and  the  duration)  is 
consistent  with  generally  accepted 
practice  in  the  scientific  conununity  or, 
as  appropriate,  considers  relevant  tribal 
values  and  knowledge; 

(7)  Describe  considerations  of  cost 
and  practicality,  and  why  any  proposed 
alternatives  would  not  be  sufficient  to 
meet  the  stated  information  needs. 

§5.11    Study  plan  meeting. 

A  study  plan  meeting  shall  be  held 
within  30  days  of  the  deadline  date  for 
filing  of  information-gathering  and 
study  requests  for  the  purpose  of 
clarifying  such  requests  as  necessary 
and  resolving  any  outstanding  issues 
with  respect  to  the  proposed  study  plan. 

§5.12    Revised  study  plan  and  preliminary 
determination. 

(a)  Within  30  days  following  the  study 
plan  meeting  provided  for  in  §  5.11.  the 
Applicant  shall  file  a  revised  study  plan 
for  Commission  approval.  The  revised 
study  plan  shall  include  the  comments 
on  the  proposed  study  plan  and  a 
description  of  the  efforts  made  to 
resolve  differences  over  study  requests. 
If  the  applicant  does  not  adopt  a 
requested  study,  it  shall  explain  why 
the  request  was  not  adopted,  with 
reference  to  the  criteria  set  forth  in 
§5.10. 

(b)  Within  30  days  from  the  date  the 
Applicant  files  its  revised  study  plan, 
the  Commission  will  issue  a  Preliminary 
Determination  with  regard  to  the 
Appliqant's  study  plan,  including  any 
modifications  determined  to  be 
necessary  in  light  of  the  record. 

(c)  If  no  notice  of  study  dispute  is 
filed  pursuant  to  §  5.13  within  20  days 
of  the  Preliminary  Determination,  the 
study  plan  as  approved  in  the 
Preliminary  Determination  shall  be 
deemed  to  be  approved  and  final,  and 
the  Commission  will  issue  an  order 
directing  the  Appliccmt  to  proceed  with 
the  approved  studies. 


§  5.1 3    Study  dispute  resolution  process. 

(a)  Within  20  days  of  the  Preliminary 
Determination,  any  Federal  agency  with 
authority  to  provide  mandatory 
conditions  on  a  license  piu-suant  to  FPA 
section  4(e),  16  U.S.C.  797(e),  or  to 
prescribe  fishways  pursuant  to  FPA 
section  18,  16  U.S.C.  811,  or  any  state 
agency  or  Indian  tribe  with  authority  to 
issue  a  water  quality  certification  for  the 
project  license  under  section  401  of  the 
Clean  Water  Act,  42  U.S.C.  1341,  may 
file  a  notice  of  study  dispute  with  regard 
to  the  preliminary  determination. 

(b)  "rhe  notice  of  study  dispute  shall 
•  explain  how  the  criteria  set  forth  in 

section  5.10  of  this  part  have  been 
satisfied. 

(c)  Studies  and  portions  of  study 
plans  approved  in  the  Preliminary 
Determination  that  are  not  the  subject  of 
a  notice  of  dispute  shall  be  deemed  to 
be  approved  and  final,  and  the 
Applicant  shall  proceed  with  those 
studies  or  portions  thereof. 

(d)  Within  20  days  of  a  notice  of  study 
dispute,  the  Conunission  will  convene 
one  or  more  three-person  Dispute 
Resolution  Panels,  as  appropriate  to  the 
circumstances  of  each  proceeding.  Each 
such  panel  will  consist  of: 

.  (1)  A  person  from  the  Commission 
staff  or  a  contractor  in  the  Commission's 
employ  who  is  not  otherwise  involved 
in  the  proceeding; 

(2)  One  person  designated  by  the 
Federal  or  state  agency  or  Indian  tribe 
that  filed  the  notice  of  dispute  who  is 
not  otherwise  involved  in  the 
proceeding;  and 

t3)  A  third  person  selected  by  the 
other  two  panelists  from  a  pre- 
established  list  of  persons  with 
expertise  in  the  resource  area.  If  no  third 
panel  member  has  been  selected  by  the 
other  two  panelists  within  15  days, 
those  two  panel  members  will  carry  out 
the  duties  of  the  panel,  as  described 
herein. 

(e)  if  more  than  one  agency  or  tribe 
files  a  notice  of  dispute  with  respect  to 
the  decision  in  the  Preliminary 
Determination  on  any  information- 
gathering  or  study  request,  the  disputing 
agencies  or  tribes  shall  select  one  person 
to  represent  their  interests  on  the  panel. 

(f)  The  list  of  persons  available  to 
serve  as  a  third  panel  member  will  be 
posted,  as  revised  from  time-to-time,  on 
the  hydroelectric  page  of  the 
Commission's  website.  Persons  willing 
to  serve  in  this  capacity  should  serve  on 
the  Director  of  the  Office  of  Energy 
Projects  a  statement  of  their 
qualifications  with  respect  to  the  * 
resource  with  which  they  have 
applicable  expertise.  A  person  on  the 
list  who  is  requested  and  willing  to 
serve  with  respect  to  a  specific  dispute 


will  be  required  to  file  with  the 
Commission  at  that  time  a  current 
statement  of  thefr  qualifications  and  a 
statement  that  they  have  had  no  prior 
involvement  with  the  proceeding  in 
which  the  dispute  has  arisen,  or  other 
financial  or  odier  conflict  of  interest. 

(g)  All  costs  of  the  panel  members 
representing  the  Commission  staff  and 
the  agency  or  Tribe  which  served  the 
notice  of  dispute  will  be  "borne  by  the 
Conunission  or  the  agency  or  Tribe,  as 
applicable.  The  third  panel  member  will 
serve  without  compensation,  except  for 
certain  allowable  travel  expenses  as 
defined  in  31  CFR  part  301. 

(h)  To  facilitate  the  delivery  of 
information  to  the  dispute  resolution 
panel,  the  identity, of  the  panel  members 
and  their  addresses  for  personal  service 
with  respect  to  a  specific  dispute 
resolution  will  be  posted  on  the 
hydroelectric  page  of  the  Commission's 
web  site. 

(i)  No  later  them  25  days  following  the 
notice  of  study  dispute,  the  Applicant 
may  file  with  the  Commission  and  serve 
upon  the  panel  members  comments  and 
information  regarding  the  dispute. 

(j)  The  panel  will  make  a  finding, 
with  respect  to  each  information  or 
study  request  in  dispute,  as  to  whether 
the  criteria  set  forth  in  §  5.10  are  met  or 
not  met,  and  why,  and  provide  to  the 
Director  of  the  Office  of  Energy  Projects 
a  reconlmendation  based  on  its  findings. 
No  later  than  50  days  following  the 
notice  of  study  dispute,  the  panel  shall 
file  that  recommendation  with  the 
Commission,  a  written  recommendation 
to  the  Director  of  Energy  Projects  with 
respect  to  each  information  or  study 
request  in  dispute,  including  all  of  the 
materials  received  by  the  panel.  Any 
recommendation  for  the  Applicant  to 
provide  information  or  a  study  shall 
include  the  technical  specifications, 
including  data  acquisition  techniques 
and  methodologies. 

(k)  No  later  than  70  days  from  the  date 
of  filing  of  the  notice  of  study  dispute, 
the  Director  of  Energy  Projects  will 
review  and  consider  the 
recommendations  of  the  panel,  and  will 
issue  a  written  decision.  The  Director's 
decision  will  be  made  with  reference  to 
the  study  criteria  set  forth  in  §  5.10  and 
any  applicable  law  or  Commission 
policies  and  practices.  The  Director's 
decision  shall  constitute  an  amendment 
to  the  approved  study  plan. 

(1)  The  Commission  will,  if  necessary, 
issue  a  Scoping  Document  2  within  30 
days  following  the  Director's  decision 
or,  if  no  dispute  resolution  is  required, . 
the  Preliminary  Decision. 
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§  5.1 4    Conduct  of  studies. 

(a)  Initial  Status  Report.  (1)  At  an 
appropriate  time  following  the  first 
season  of  studies  or  other  appropriate 
time,  the  applicant  shall  prepare  and 
file  with  the  Commission  an  initial 
status  report  containing  study  results 
and  analyses  to  date. 

(2)  Promptly  following  the  filing  of 
the  initial  status  report,  the  applicant 
shall  hold  a  meeting  with  the  parties 
and  Commission  staff  to  discuss  the 
study  results  and  the  applicant's  and  or 
other  party's  proposals,  if  any,  to  modify 
the  study  plan  in  light  of  study  results 
and  analyses  to  date. 

(3)  Promptly  following  the  meeting 
provided  for  in  paragraph  (a)(2)  of  this 
section,  the  applicant  shall  file  a 
meeting  summary  and  request  to  amend 
the  approved  study  plan,  as  necessary. 

(4)  Any  party  or  the  Commission  staff 
may  file  a  disagreement  concerning  the 
applicant's  meeting  summary  and 
request  to  amend  the  approved  study 
plan  within  15  days,  setting  forth  the 
basis  for  the  dispute,  and  explaining 
what  modifications,  if  any,  should  be 
made  to  the  approved  study  plan. 

(5)  Responses  to  any  filings  made 
pursuant  to  paragraph  (a)(4)  of  this 
section  shall  be  filed  within  15  days. 

(6)  No  later  than  15  days  following  the 
due  date  for  responses  provided  for  in 
paragraph  (a)(5)  of  this  section,  the 
Director  will  issue  an  order  resolving 
the  disagreement,  amending  the 
approved  study  plan  as  appropriate,  and 
directing  the  applicant  to  complete  the 
study  plan  as  amended. 

(7)  If  no  party  or  the  Commission  staff 
files  a  disagreement  concerning  the 
applicant's  meeting  summary  and 
request  to  amend  the  approved  study 
plan  within  15  days,  the  proposed 
amendment  shall  be  deemed  to  be 
approved. 

(b)  Additional  information.  Any 
request  for  additional  information  or 
study  in  response  to  the  initial  status 
report  must  be  accompanied  by  a 
showing  of  good  cause  why  the  request 
should  be  approved,  and  which  must 
provide,  as  appropriate  to  the  facts  of 
the  case,  a: 

(1)  Demonstration  that  approved 
studies  were  not  conducted  as  provided 
for  in  the  approved  study  plan; 

•(2)  Demonstration  that  the  study  was 
conducted  under  anomalous 
environmental  conditions  or  that 
environmental  conditions  have  changed 
in  a  material  way; 

(3)  Statement  of  material  cl^ges  in 
the  law  or  regulations  applicable  to 
information  request; 

(4)  Statement  explaining  why  the 
objectives  of  any  approved  study  to 


which  the  information  request  relates 
cannot  be  achieved  using  existing  data; 

(5)  Statement  explaining  why  the 
request  was  not  made  earlier; 

(6)  Statement  explaining  significant 
changes  in  the  project  proposal  or  that 
significant  new  information  material  to 
the  study  objectives  has  become 
available;  and 

(7)  In  the  case  of  a  new  study,  an 
explanation  why  the  study  request 
satisfies  the  study  criteria  in  §  5.12. 

(c)  Updated  Status  Report.  After  the 
second  field  season  of  studies  or  other 
appropriate  time  following  the  initiai 
status  report,  the  applicant  shall  prepare 
and  file  an  updated  status  report.  The 
review,  comment,  and  disagreement 
resolution  provisions  of  paragraphs 
(a)(4)-(7)  of  this  section  shall  apply  to 
the  updated  status  report,  and  any 
request  for  additional  information  or 
study  in  response  to  the  updated  report 
must  be  accompanied  by  a 
demonstration  of  extraordinary 
circumstances  warranting  approval  of 
the  request,  and  must  address  the 
criteria  set  forth  in  paragraphs  (b)(l)-{7) 
of  this  section,  as  appropriate  to  the 
facts  of  the  case.  The  applicant  shall 
promptly  proceed  to  complete  any 
remaining  undisputed  information- 
gathering  or  studies  under  its  proposed 
amendments  to  the  study  plan,  if  any, 
and  shall  proceed  to  complete  any 
information-gathering  or  studies  that  are 
the  subject  of  a  disagreement  upon  the 
Director's  order  resolving^  the 
disagreement. 

§5.15    Draft  license  application. 

(a)  Following  the  filing  of  the  updated 
status  report,  but  no  later  than  150  days 
prior  to  the  deadline  for  filing  a  new  or 
subsequent  license  application,  if 
applicable,  the  Applicant  shall  file  for 
comment  a  draft  license  application. 

(b)  The  draft  license  application  shall 
contain,  to  the  extent  practicable,  the 
contents  required  for  license 
applications  by  part  4,  subpart  E,  F.  or 
G  and  §§  16.9  and  16.10  of  this  chapter, 
except  that  the  Exhibit  E  required  to  be 
included  with  an  application  filed 
under  this  part  must  meet  the  form  and 
contents  of  Exhibit  E  set  forth  in 

§  5.17(b). 

(c)  An  applicant  that  has  been 
designated  as  the  Commission's  non- 
Federal  representative  may  include  a 
draft  Biological  Assessment,  Essential 
Fish  Habitat  Assessment,  and  draft 
Historic  Properties  Management  Plan 
with  its  draft  license  application. 

(d)  Within  90  days  of  the  date  the 
Applicant  files  the  draft  license 
application,  parties  and  the  Commission 
staff  may  file  comments  on  the  draft 
application,  which  may  include 


recommendations  on  whether  the 
Commission  should  prepare  an 
Environmental  Assessment  (with  or 
without  a  draft  Environmental 
Assessment)  or  an  Environmental 
Impact  Statement.  Any  party  whose 
comments  request  new  information, 
studies,  or  other  amendments  to  the 
approved  study  plan  must  include  a 
demonstration  of  extraordinary 
circumstances,  pursuant  to  the 
requirements  of  §  5.14(b). 


§  5.16    Filing  of  application. 

(a)  Timing  of  application.  An 
application  for  a  new  or  subsequent 
license  shall  be  filed  no  later  than  24 
months  before  the  existing  license 
expires. 

(b)  Subsequent  licenses.  An  applicant 
for  a  subsequent  license  must  file  its 
application  under  part  I  of  the  Federal 
Power  Act.  The  provisions  of  section 
7(a)  of  the  Federal  Power  Act  do  not 
apply  to  licensing  proceedings 
involving  a  subsequent  license. 

(c)  Applicant  notice.  An  applicant  for 
a  subsequent  license  that  proposes  to 
expand  an  existing  project  to  encompass 
additional  lands  must  include  in  its 
application  a  statement  that  the 
applicant  has  notified,  by  certified  mail, 
property  owners  on  the  additional  lands 
to  he  encompassed  by  the  project  and 
governmental  agencies  and  subdivisions 
likely  to  be  interested  in  or  affected  by 
the  proposed  expansion. 

(d)  Filing  and  service.  (1)  Each 
applicant  for  a  license  under  this  part 
must  submit  to  the  Commission's 
Secretary  for  filing  an  original  and  eight 
copies  of  the  application.  The  applicant 
must  serve  one  copy  of  the  application 
or  petition  on  the  Director  of  the 
Commission's  Regional  Office  for  the 
appropriate  region  and  on  each  resource 
agency,  Indian  tribe,  or  member  of  the 
public  consulted  pursuant  to  this  part. 

(2)(i)  An  applicant  must  make 
information  regarding  its  project 
reasonably  available  to  the  public  for 
inspection  and  reproduction,  from  the 
date  on  which  the  applicant  files  its 
application  for  a  license  until  the 
licensing  proceeding  for  the  project  is 
terminated  by  the  Commission.  This 
information  includes  a  copy  of  the 
complete  application  for  license, 
together  with  all  exhibits,  appendices, 
and  any  amendments,  pleadings, 
supplementary  or  additional 
information,  or  correspondence  filed  by 
the  applicant  with  the  Commission  in 
connection  with  the  application. 

(ii)  An  applicant  must  delete  from  any 
information  made  available  to  the 
public  under  this  section,  specific  site 
or  property  locations  the  disclosure  of 
which  would  create  a  risk  of  harm,  theft. 


or  destruction  of  archeological  or  native 
American  cultural  resources  or  to  the 
site  at  which  the  sources  are  located,  or 
would  violate  any  Federal  law,  include 
the  Archeological  Resources  Protection 
Act  of  1979,  16  U.S.C.  470w-3,  and  the 
National  Historic  Preservation  Act  of 
1966. 16  U.S.C.  470hh. 

(3)(i)  An  applicant  must  make 
available  the  information  specified  in 
paragraph  (c)(2)  of  this  section  in  a  form 
that  is  readily  accessible,  reviewable, 
and  reproducible,  at  the  same  time  as 
the  information  is  filed  with  the 
Conmiission  or  required  by  regulation  to 
be  made  available. 

(ii)  An  applicant  must  make  the 
information  specified  in  paragraph  {c)(2) 
of  this  section  available  to  the  public  for 
inspection: 

(A)  At  its  principal  place  of  business 
or  at  any  other  location  that  is  more 
accessible  to  the  public,  provided  that 
all  of  the  information  is  available  in  at 
least  one  location: 

(B)  During  regular  business  hours;  and 

(C)  In  a  form  that  is  readily  accessible, 
reviewable,  and  reproducible. 

(iii)  The  applicant  must  provide  a 
copy  of  the  complete  application  (as 
amended)  to  a  public  library  or  other 
convenient  public  office  located  in  each 
county  in  which  the  proposed  project  is 
located. 

(iv)  An  applicant  must  make 
requested  copies  of  the  information 
specified  in  paragraph  (c)(2)  of  this 
section  available  either: 

(A)  At  its  principal  place  of  business 
or  at  any  other  location  that  is  more 
accessible  to  the  public,  after  obtaining 
reimbursement  for  reasonable  costs  of 
reproduction;  or 

(B)  Through  the  mail,  after  obtaining 
reimbursement  for  postage  fees  and 
reasonable  costs  of  reproduction. 

(4)  Anyone  may  file  a  petition  with 
the  Commission  requesting  access  to  the 
information  specified  in  paragraph  (c)(2) 
of  this  section  if  it  believes  that  die 
applicant  is  not  making  the  information 
reasonably  available  for  public 
inspection  or  reproduction.  The  petition 
must  describe  in  detail  the  basis  for  the 
petitioner's,  belief. 

(5)  An  applicant  must  publish  notice 
twice  of  the  filing  of  its  application,  no 
later  than  14  days  after  the  filing  date  in 
a  daily  or  weekly  newspaper  of  general 
circidation  in  each  county  in  which  the 
project  is  located.  The  notice  must 
disclose  the  filing  date  of  the 
application  and  briefly  summarize  it. 
including  the  applicant's  name  and 
address,  the  type  of  facility  applied  for, 
its  proposed  location,  and  the  places 
where  the  information  specified  in 
paragraph  (c)(2)  of  this  section  is 
available  for  inspection  and 


reproduction.  The  applicant  must 
promptly  provide  the  Commission  with 
proof  of  the  publication  of  this  notice. 

(e)  PURPA  benefits.  (1)  Every 
application  for  a  license  for  a  project 
with  a  capacity  of  80  megawatts  or  less 
must  include  in  its  application  copies  of 
the  statement's  made  under 
§4.38(b)(l)(vi)  of  this  chapter. 

(2)  If  an  applicant  reverses  a  statement 
of  intent  not  to  seek  PURPA  benefits: 

(i)  Prior  to  the  Commission  issuing  a 
license,  the  reversal  of  intent  will  be 
treated  as  an  amendment  of  the 
application  under  §4.35  and  the 
applicant  must: 

(A)  Repeat  the  pre-filing  consultation 
process  under  this  part;  and 

(B)  Satisfy  all  the  requiremefnts  in 
§  292.208  of  this  chapter;  or 

(ii)  After  the  Commission  issues  a 
license  for  the  project,  the  applicant  is 
prohibited  from  obtaining  PURPA 
benefits. 

(f)  Limitations  on  submitting 
applications.  The  provisions  of  '"♦ 
§§  4.33(b),  (c),  and  (e)  of  this  chapter 
apply  to  license  applications  filed  under 
this  section. 

(g)  Rejection  or  dismissal.  If  the 
Commission  rejects  or  dismisses  an 
application  for  a  new  or  subsequent 
license  filed  under  this  part  pursuant  to 
the  provisions  of  §  5.19,  the  application 
may  not  be  refiled  after  the  new  or 
subsequent  license  application  filing 
deadline  specified  in  paragraph  (a)  of 
this  section. 

§5.17    Application  content. 

(a)  Each  license  application  filed 
pursuant  to  this  part  must: 

(1)  Identify  every  person,  citizen, 
association  of  citizens,  domestic 
corporation,  mimicipality,  or  state  that 
has  or  intends  to  obtain  and  will 
maintain  any  proprietary  right  necessary 
to  construct,  operate,  or  maintain  the 
project; 

(2)  Identify  (providing  names  and 
mailing  addresses): 

(i)  Every  coimty  in  which  any  part  of 
the  project,  and  any  Federal  facilities 
that  would  be  used  by  the  project, 
would  be  located; 

(ii)  Every  city,  town,  or  similar  local 
political  subdivision: 

(A)  In  which  any  part  of  the  project, 
and  any  Federal  facilities  that  would  be 
used  by  the  project,  would  be  located; 
or 

(B)  That  has  a  population  of  5,000  or 
more  people  and  is  locate  within  15 
miles  of  the  project  dam; 

(iii)  Every  irrigation  district,  drainage 
district,  or  similar  special  purpose 
political  subdivision: 

(A)  hi  which  any  part  of  the  project, 
and  any  Federal  facilities  that  would  be 


used  by  the  project,  would  be  located; 
or 

(B)  That  owns,  operates,  maintains,  or 
uses  any  project  facilities  that  would  be 
used  by  the  project; 

(iv)  Every  other  political  subdivision 
in  the  general  area  of  the  project  that 
there  is  reason  to  believe  would  likely 
be  interested  in,  or  affected  by,  the 
application;  and 

(v)  All  Indian  tribes  that  may  be 
affected  by  the  project. 

(3)(i)  For  a  license  (other  than  a 
license  under  Section  15  of  the  Federal 
Power  Act)  state  that  the  applicant  has 
made,  either  at  the  time  of  or  before 
filing  the  application,  a  good  faith  effort 
to  give  notification  by  certified  mail  of 
the  filing  of  the  application  to: 

(A)  Every  property  owner  or  record  of 
any  interest  in  the  property  within  the 
bounds  of  the  project,  or  in  the  case  of 
the  project  without  a  specific  project 
boujidary,  each  such  owner  of  property 
which  woul(j  underlie  or  be  adjacent  to 
any  project  works  including  any 
impoundments;  and 

(B)  The  entities  identified  in 
paragraph  (a)(2)  of  this  section,  as  well 
as  any  oUier  Federal,  state,  municipal  or 
other  local  government  agencies  that 
there  is  reason  to  believe  would  likely 
be  interested  in  or  affected  by  such 
application. 

(ii)  Such  notification  must  contain  the 
name,  business  address,  and  telephone 
number  of  the  appUcant  and  a  copy  bf 
Exhibit  G  contained  in  the  application, 
and  must  state  that  a  license  application 
is  being  filed  with  the  Commission. 

(4)(i)  As  to  any  facts  alleged  in  the 
application  or  other  materials  filed,  be 
subscribed  and  verified  under  oath  in 
the  form  set  forth  in  peuagraph  (a)(3)(ii) 
of  this  section  by  the  person  filing,  ^n 
officer  thereof,  or  other  person  having 
knowledge  of  the  matters  set  forth.  If  the 
subscription  and  verification  is  hy 
anyone  other  than  the  person  filing  or 
an  officer  thereof,  it  shall  include  a 
statement  of  the  reasons  therefdr. 

(ii)  This  application  is  executed  in  the 

State  of     

County  of     

By:     : 

(Name) 

(Address) 

being  duly  sworn,  depose(s)  and  say(s) 
that  the  contents  of  this  application  are 
true  to  the  best  of  (his  or  her)  knowledge 
or  belief.  The  imdersigned  applicant(s] 
has  (have)  signed  the  application 
this day ,  2 . 

(Applicant(s)) 

By:     : 

Subscribed  and  sworn  to  before  me.  a 
[Notary  Public,  or  title  of  other  official 
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authorized  by  tlie  state  to  notarize 

documents,  as  appropriate]  this 

of  .2       . 


day 


/SEAL  [if  any] 


(Notary  Public,  or  other  authorized 
official) 

(5)  Contain  the  information  and 
documents  prescribed  in  the  following 
sections  of  this  chapter,  except  as 
provided  in  paragraph  (b)  of  this 
section,  according  to  the  type  of 
application: 

(i)  License  for  a  minor  water  power 
project  and  a  major  water  power  project 
5  MW  or  less:  §  4.61  of  this  chapter: 

(ii)  License  for  a  major  unconstructed 
project  and  a  major  modified  project: 
§4.41  of  this  chapter; 

(iii)  License  for  a  major  project — 
existing  dam:  §4.51  of  this  chapter:  or 

(iv)  License  for  a  project  located  at  a 
new  dam  or  diversion  where  the 
applicant  seeks  PURPA  benefits: 
§292.208. 

(b)  The  specifications  for  Exhibit  E  in 
§§4.41.4.51,  or  4.61  of  this  chapter 
shall  not  apply  to  applications  filed 
under  this  part.  The  Exhibit  E  included 
in  any  license  application  filed  under 
this  part  shall  meet  the  following  format 
and  content  requirements:  Exhibit  E  is 
an  Environmental  Document. 
Information.provided  in  the  document 
must  be  organized  according  to 
paragraphs  {b)(l)  and  (2)  of  this  section, 
as  appropriate.  The  Environmental 
Document  must  address  resources  listed 
in  the  Pre-Application  Document 
provided  for  in  §  5.3.  In  preparing  the 
Environmental  Document,  the  applicant 
shall  follow  the  Commission's 
"Preparing  Environmental  Assessments: 
Guidelines  for  Applicants,  Contractors, 
and  Staff."  The  Environmental 
Assessment  Guidelines  may  be  viewed 
on  the  Commission's  Web  site  or 
through  its  Public  Reference  Room. 

(1)  Environmental  Document 
Contents^ 

(i)  General  Description  of  the  River 
Basin.  Describe  the  river  system, 
including  relevant  tributaries;  give 
measurements  of  the  area  of  the  basin 
and  length  of  stream;  identify  the 
project's  river  mile  designation  or  other 
reference  point;  describe  the  topography 
and  climate;  and  discuss  major  land 
uses  and  economic  activities 

(ii)  Cuipulative  Effects.  List 
cumulatively  affected  resources  based 
on  the  Commission's  Scoping 
Document,  consultation,  and  study 
results.  Discuss  the  geographic  and 
temporal  scope  of  analysis  for  those 
resources.  Describe  how  resources  are 
cumulatively  affected  and  explain  the 
choice  of  the  geographic  scope  of 


analysis.  Include  a  brief  discussion  of 
past,  present,  and  future  actions,  and 
their  effects  on  resources  based  on  the 
new  license  term  (30-50  years). 
Highlight  the  effect  on  the  cumulatively 
affected  resources  from  reasonably 
foreseeable  future  actions.  Discuss  past 
actions'  effects  on  the  resource  in  the 
Affected  Environment  section. 

(iii)  Applicable  Laws.  Include  a 
discussion  of  the  status  of  compliance 
with  or  consultation  under  the 
following  laws,  if  applicable: 

(A)  Section  401  of  the  Clean  Water 
Act.  The  applicant  must  file  a  request 
for  a  water  quality  certification  (WQC), 
required  by  section  401  of  the  Clean 
Water  Act,  as  provided  for  in  this 
section.  Describe  the  conditions  of  the 
water  quality  certificate,  if  known. 

(B)  Endangered  Species  Act  (ESA). 
Briefly  describe  the  consultation  process 
used  to  address  project  effects  on 
Federally  listed  or  proposed  species  in 
the  project  vicinity.  Summarize  any 
aiflicipated  environmental  effects  on 
these  species  and  provide  the  status  of 
the  consultation  process.  If  the 
applicant  is  the  Commission's  non- 
Federal  designee  for  informal 
consultation  under  the  ESA,  the 
applicant's  draft  biological  assessment 
shall  be  included. 

(C)  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Document  ft-om  the  National  Marine 
Fisheries  Service  (NMFS)  and/or  the 
appropriate  Regional  Fishery 
Management  Council  any  essential  fish 
habitat  (EFH)  that  may  be  affected  by 
the  project.  Briefly  discuss  each 
managed  species  and  life  stage  for 
which  EFH  was  designated.  Include,  as 
appropriate,  the  abundance, 
distribution,  available  habitat,  and 
habitat  use  by  the  managed  species.  If 
the  project  may  affect  EFH,  prepare  an 
"EFH  Assessment"  of  the  impacts  of  the 
project.  The  EFH  Assessment  should 
contain  the  information  outlined  in  50 
CFR  600.920(e). 

(D)  Coastal  Zone  Management  Act 
(CZMA).  Section  307(c)(3)  of  the  CZMA 
requires  that  all  Federally  licensed  and 
permitted  activities  be  consistent  with 
approved  state  Coastal  Zone 
Management  Programs.  If  the  project  is 
located  within  a  coastal  zone  boundary 
or  if  a  project  affects  a  resource  located 
in  the  boundaries  of  the  designated 
coastal  zone,  the  applicant  must  certify 
that  the  project  is  consistent  with  the 
state  Coastal  Zone  Management 
Program.  If  the  project  is  within  or 
affects  a  resource  within  the  coastal 
zone,  provide  the  date  the  applicant 
sent  the  consistency  certification 
information  to  the  state  agency,  the  date 
the  state  agency  received  the 


certification,  and  the  date  and  action 
taken  by  the  state  agency  (for  example, 
the  agency  will  either  agree  or  disagree 
with  the  consistency  statement,  waive 
it,  or  ask  for  additional  information). 
Describe  any  conditions  placed  on  the 
state  agpncy's  concurrence  and  assess 
the  conditions  in  the  appropriate 
section  of  the  license  application.  If  the 
project  is  not  in  or  would  not  affect  the 
coastal  zone,  state  so  and  cite  the  coastal 
zone  program  office's  concurrence. 

(E)  National  Historic  Preservation  Act 
(NHPA).  Section  106  of  NHPA  requires 
the  Commission  to  take  into  account  the 
effect  of  licensing  a  hydropower  project 
on  any  historic  properties,  and  allow  the 
Advisory  Council  on  Historic 
Preservation  (Advisory  Council)  a 
reasonable  opportunity  to  comment  on 
the  proposed  action.  "Historic 
Properties"  are  defined  as  any  district, 
site,  building,  structure,  or  object  that  is 
included  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places 
(NRHP).  If  there  would  be  an  adverse 
effect  on  historic  properties,  the 
applicant  shall  include  a  Historic 
Properties  Management  Plan  (HPMP)  to 
avoid  or  mitigate  the  effects.  The    ' 
applicant  shall  include  documentation 
of  consultation  with  the  Coimcil,  the 
State  Historic  Preservation  Officer,  and 
affected  tribes  on  the  HPMP. 

(F)  Pacific  Northwest  Power  Planning 
and  Conservation  Act  (Act).  If  the 
project  is  not  within  the  Columbia  River 
Basin,  this  section  shall  not  be  included. 
The  Columbia  River  Basin  Fish  and 
Wildlife  Program  (Program)  developed 
under  the  Act  directs  agencies  to 
consist  with  Federal  and  state  fish  and 
wildlife  agencies,  appropriate  Indian 
tribes,  and  the  Northwest  Power 
Planning  Council  (Council)  during  the 
study,  design,  construction,  and 
operation  of  any  hydroelectric 
development  in  the  basin.  Section  12.1  A 
of  the  Program  outlines  conditions  that 
should  be  provided  for  in  any  original 
or  new  license.  The  program  also 
designates  certain  river  reaches  as 
protected  from  development.  The 
applicant  shall  document  consultation 
with  the  Council,  describe  how  the  act 
applies  to  the  project,  and  how  the 
proposal  would  or  would  not  be 
consistent  with  the  program. 

(G)  Wild  and  Scenic  Rivers  and 
Wilderness  Acts.  Include  a  description 
of  any  areas  within  or  in  the  vicinity  of 
the  proposed  project  boundary  that  are 
included  in,  or  have  been  designated  for 
study  for  inclusion  in,  the  National 
Wild  and  Scenic  Rivers  System,  or  that 
have  been  designated  as  wilderness 
area,  recommended  for  such 
designation,  or  designated  as  a 
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wilderness  study  area  under  the 
Wilderness  Act. 

(iv)  Proposed  Action  and  Action 
Alternatives.  (A)  Explain  the  effects  of 
the  applicant's  proposal  on 
environmental  resources.  For  each 
resource  area  addressed  include: 

(1)  A  discussion  of  the  affected 
environment; 

\2)  An  analysis  of  the  proposed  action 
and  any  other  recommended 
alternatives  or  measures;  and 

(3)  Any  unavoidable  adverse  impacts. 

(B)  The  Environmental  Document 
must  contain,  with  respect  to  the 
resources  listed  in  the  Pre-Application 
Document  provided  for  in  §  5.3,  and  any 
other  resources  identified  in  the 
Commission's  environmental  scoping 
document  prepared  pursuant  to  the 
National  Environmental  Policy  Act  and 
§  5.3,  the  following  information, 
commensurate  with  the  scope  of  the 
project: 

[1]  Affected  Environment.  The 
applicant  must  provide  a  detailed 
description  of  the  affected  environment 
or  area(s)  to  be  affected  by  the  proposed 
project  by  each  resource  area.  "This 
information  should  be  consistent  with 
the  information  provided  in  the  revised 
Pre-Application  Document,  plus  any 
additional  information  on  affected 
environment  that  the  applicant  has 
identified  through  implementation  of  its 
approved  study  plan. 

(2)  Environmental  Analysis.  The 
applicant  must  present  the  results  of  its 
studies  conducted  under  the  approved 
study  plan  by  resource  area  and  use  the 
data  generated  by  the  studies  to  evaluate 
the  beneficial  and  adverse 
environmental  effects  of  its  proposed 
project.  This  section  shall  also  include, 
if  applicable,  a  description  of  any 
anticipated  continuing  environmental 
impacts  of  continued  operation  of  the 
project,  and  the  incremental  impact  of 
proposed  new  development  of  project 
works  or  changes  in  project  operation. 

(3)  Proposed  Environmental 
Measures.  The  applicant  must  provide, 
by  resource  area,  any  proposed  new 
environmental  measures,  including,  but 
not  limited  to,  changes  in  the  project 
design  or  operations,  to  address  the 
environmental  effects  identified  above 
and  its  basis  for  proposing  the  measures. 
This  section  shall  also  include  a 
statement  of  existing  measures  to  be 
continued  for  the  purpose  of  protecting 
and  improving  the  environment  and  any 
proposed  preliminary  environmental 
measures  received  from  the  consulted 
resource  agencies  or  tribes,  ff  an 
applicant  does  not  adopt  a  preliminary 
environmental  measure  proposed  by  a 
resource  agency,  Indian  tribe,  or 
member  of  the  public,  it  shall  include 


its  reasons,  based  on  project-specific 
information. 

(4)  Unavoidable  Adverse  Impacts. 
Based  on  the  environmental  analysis, 
discuss  any  adverse  impacts  that  would 
occur  despite  the  recommended 
environmental  measures.  Discuss 
whether  any  such  impacts  are  short  or 
long-term,  minor  or  major,  cumulative 
or  site-specific. 

(5)  Developmental  Analysis,  (i) 
Discuss  the  economic  benefits  of  the 
proposed  action,  the  estimated  costs  of 
various  alternatives,  and  environmented 
recommendations  and  their  effect  on 
project  economics.  Evaluate  the  cost  of 
each  measure  considered  and  give  the 
total  and  annual  levelized  costs  and  net 
benefits  of: 

(A)  The  existing  conditions — ^the  way 
the  project  operates  now; 

(B)  As  proposed  by  the  applicant  (the 
proposed  action);  and 

(C)  Any  other  action  alternatives. 
(if)  Estimate  the  value  of  the 

developmental  resources — power 
generation,  water  supply,  irrigation, 
navigation,  and  flood  control — under 
each  alternative  considered.  Discuss 
economic  benefits  of  the  project  or 
project  capacity  expansion.  For  those 
measures  that  reduce  the  amount  of 
project  power  or  the  value  of  the  project 
power,  estimate  the  cost  to  replace  these 
power  benefits.  Provide  separate 
economic  information  for  each 
recommended  measure  so  that  the 
approximate  cost  of  any  reasonable 
combination  of  measures  can  be 
calculated. 

(v)  Consistency  with  Comprehensive 
Plans.  Identify  relevant  comprehensive 
plans  and  expleun  how  and  why  the 
proposed  project  would,  woidd  not,  or 
should  not  comply  with  such  plans  and 
a  description  of  any  relevant  resource 
agency  or  Indian  tribe  determination 
regarding  the  consistency  of  the  project 
with  any  such  comprehensive  plan. 

(vi)  Consultation  Documentation. 
Include  a  list  containing  the  name,  and 
address  of  every  Federal,  state,  and 
interstate  resource  agency.  Indian  tribe, 
or  member  of  the  public  with  which  the 
applicant  consulted  in  preparation  of 
the  Environmental  Document. 

(vii)  Literature  cited.  Cite  all  materials 
referenced  including  final  study  reports, 
journal  articles,  other  books,  agency 
plans,  and  local  government  plans. 

(2)  The  applicant  must  also  provide  in 
the  Environmental  Document: 

(i)  Functional  design  drawings  of  any 
fish  passage  and  collection  faciUties  or 
any  other  facilities  necessary  for 
implementation  of  environmental 
measures,  indicating  whether  the 
facilities  depicted  are  existing  or 
proposed  (these  drawings  must  conform 


to  the  specifications  of  §  4.39  of  this 
chapter  regarding  dimensions  of  full- 
sized  prints,  scale,  and  legibility); 

(ii)  A  description  of  operation  and 
maintenance  procedures  for  any  existing 
or  proposed  measures  or  facilities; 

(iii)  An  implementation  or 
construction  schedule  for  any  proposed 
measures  or  facilities,  showing  the 
intervals  following  issuance  of  a  license 
when  implementation  of  the  measures 
or  construction  of  the  facilities  would  be 
commenced  and  completed; 

(iv)  An  estimate  of  the  costs  pf 
construction,  operation,  and 
maintenance,  of  any  proposed  facilities, 
and  of  implementation  of  any  proposed 
environmental  measures,  including  a 
statement  of  the  sources  and  extent  of 
financing;  and 

(v)  A  map  or  drawing  that  conforms 
to  the  size,  scale,  and  legibility 
requirements  of  §  4.39  of  this  chapter 
showing  by  the  use  of  shading,  cross- 
hatching,  or  other  symbols  the  identity 
and  location  of  any  measures  or 
facilities,  and  indicating  whether  each 
measure  or  facility  is  existing  or 
proposed  (the  map  or  dravkings  in  this 
exhibit  may  be  consolidated). 

(c)  Information  to  be  provided  by  an 
applicant  for  new  license:  Filing 
requirements. 

(1)  Information  to  be  supplied  by  all 
applicants.  All  applicants  for  a  new 
license  under  this  part  must  file  the 
foUovdng  information  with  the 
Commission: 

(i)  A  discussion  of  the  plans  and 
ability  of  the  applicant  to  operate  and 
maintain  the  project  in  a  manner  most 
likely  to  provide  efficient  and  reliable 
electric  service,  including  efforts  and 
plans  to: 

(A)  Increase  capacity  or  generation  at 
the  project; 

(B)  Coordinate  the  operation  of  the 
project  with  any  upstream  or 
downstream  water  resource  projects; 
and 

(C)  Coordinate  the  operation  of  the 
project  wdth  the  applicant's  or  other 
electrical  systems  to  minimize  the  cost 
of  production. 

(ii)  A  discussion  of  the  need  of  the 
applicant  over  the  short  and  long  term 
for  the  electricity  generated  by  the 
project,  including: 

(A)  The  reasonable  costs  and 
reasonable  availability  of  alternative 
sources  of  power  that  would  be  needed 
by  the  applicant  or  its  customers, 
including  wholesale  customers,  if  the 
applicant  is  not  granted  a  license  for  the 
project; 

(B)  A  discussion  of  the  increase  in 
fuel,  capital,  and  any  other  costs  that 
would  be  incurred  by  the  applicant  or 
its  customers  to  purchase  or  generate 
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power  necessary  to  replace  the  output  of 
the  licensed  project,  if  the  applicant  is 
not  granted  a  license  for  the  project; 

(C)  The  effect  of  each  alternative 
source  of  power  on: 

(1)  The  applicant's  customers, 
including  wholesale  customers; 

(2)  The  applicant's  operating  and  load 
characteristics;  and 

[3]  The  communities  served  or  to  be 
served,  including  any  reallocation  of 
costs  associated  with  the  transfer  of  a 
license  from  the  existing  licensee. 

(iii)  The  following  data  showing  need 
and  the  reasonable  cost  and  availability 
of  alternative  sources  of  power: 

(A)  The  average  annual  cost  of  the 
power  produced  by  the  project, 
including  the  basis  for  that  calculation; 

(B)  The  projected  resources  required 
by  the  applicant  to  meet  the  applicant's 
capacity  and  energy  requirements  over 
the  short  and  long  term  including: 

(1)  Energy  and  capacity  resources, 
including  the  contributions  from  the 
applicant's  generation,  purchases,  and 
load  modification  measures  (such  as 
conservation,  if  considered  as  a 
resource),  as  separate  components  of  the 
total  resources  required; 

(2)  A  resource  analysis,  including  a 
statement  of  system  reserve  margins  to 
be  maintained  for  energy  and  capacity; 
and 

"[3]  If  load  management  measures  are 
not  viewed  as  resources,  the  effects  of 
such  measures  on  the  projected  capacity 
and  energy  requirements  indicated 
separately; 

(C)  For  alternative  sources  of  powef , 
including  generation  of  additional 
power  at  existing  facilities,  restarting 
deactivated  units,  the  purchase  of  power 
off-system,  the  construction  or  purchase 
and  operation  of  a  new  power  plant,  and 
load  management  measures  such  as 
conservation: 

[1)  The  total  annual  cost  of  each 
alternative  source  of  power  to  replace 
project  power; 

(2)  The  basis  for  the  determination  of 
projected  annual  cost;  and 

{3)  A  discussion  of  the  relative  merits 
of  each  alternative,  including  the  issues 
of  the  period  of  availability  and 
dependability  of  purchased  power, 
average  life  of  alternatives,  relative 
equivalent  availability  of  generating 
alternatives,  and  relative  impacts  on  the 
applicant's  power  system  reliability  and 
other  system  operating  characteristics; 
and 

(D)  The  effect  on  the  direct  providers 
(and  their  immediate  customers)  of 
alternate  sources  of  power. 

(iv)  If  an  applicant  uses  power  for  its 
own  industrial  facility  and  related 
operations,  the  effect  of  obtaining  or 
losing  electricity  from  the  project  on  the 


operation  and  efficiency  of  such  facility 
or  related  operations,  its  workers,  and 
the  related  community. 

(v)  If  an  applicant  is  an  Indian  tribe 
applying  for  a  license  for  a  project 
located  on  the  tribal  reservation,  a 
statement  of  the  need  of  such  tribe  for 
electricity  generated  by  the  project  to 
foster  the  purposes  of  the  reservation. 

(vi)  A  comparison  of  the  impact  on 
the  operations  and  planning  of  the 
applicant's  transmission  system  of 
receiving  or  not  receiving  the  project 
license,  including: 

(A)  An  analysis  of  the  effects  of  any 
resulting  redistribution  of  power  flows 
on  line  loading  (with  respect  to 
applicable  thermal,  voltage,  or  stability 
limits),  line  losses,  and  necessary  new 
construction  of  transmission  facilities  or 
upgrading  of  existing  facilities,  together 
with  the  cost  impact  of  these  effects; 

(B)  An  analysis  of  the  advantages  that 
the  applicant's  transmission  system 
would  provide  in  the  distribution  of  the 
project's  power;  and 

(C)  Detailed  single-line  diagrams, 
including  existing  system  facilities 
identified  by  name  and  circuit  number, 
that  show  system  transmission  elements 
in  relation  to  the  project  and  other 
principal  interconnected  system 
elements.  Power  flow  and  loss  data  that 
represent  system  operating  conditions 
may  be  appended  if  applicants  believe 
such  data  would  be  useful  to  show  that 
the  operating  impacts  described  would 
be  benehcial. 

(vii)  If  the  applicant  has  plans  to 
modify  existing  project  facilities  or 
operations,  a  statement  of  the  need  for, 
or  usefulness  of,  the  modifications, 
including  at  least  a  reconnaissance-level 
study  of  the  effect  and  projected  costs  of 
the  proposed  plans  and  any  alternate 
plans,  which  in  conjunction  with  other 
developments  in  the  area  would 
conform  with  a  comprehensive  plan  for 
improving  or  developing  the  waterway 
and  for  other  beneficial  public  uses  as 
defined  in  section  10(a)(1)  of  the  Federal 
Power  Act. 

(viii)  If  the  applicant  heis  no  plans  to 
modify  existing  project  facilities  or 
operations,  at  least  a  reconnaissance- 
level  study  to  show  that  the  project 
facilities  or  operations  in  conjunction 
with  other  developments  in  the  area 
would  conform  with  a  comprehensive 
plan  for  improving  or  developing  the 
waterway  and  for  other  beneflcial  public 
uses  as  defined  in  section  10(a)(1)  of  the 
Federal  Power  Act. 

(ix)  A  statement  describing  the 
applicant's  financial  and  personnel 
resources  to  meet  its  obligations  under 
a  new  license,  including  specific 
information  to  demonstrate  that  the 
applicant's  persoimel  are  adequate  in 


number  and  training  to  operate  and 
maintain  the  project  in  accordance  with 
the  provisions  of  the  license. 

(x)  If  an  applicant  proposes  to  expand 
the  project  to  encompass  additional 
lands,  a  statement  that  the  applicant  has 
notified,  by  certified  mail,  property 
owners  on  the  additional  lands  to  be 
encompassed  by  the  project  and 
governmental  agencies  and  subdivisions 
likely  to  be  interested  in  or  affected  by 
the  proposed  expansion. 

(xi)  The  applicant's  electricity 
consumption  efficiency  improvement 
program,  as  defined  under  section 
10(a)(2)(C)  of  the  Federal  Power  Act, 
including: 

(A)  A  statement  of  the  applicant's 
record  of  encouraging  or  assisting  its 
customers  to  conserve  electricity  and  a 
description  of  its  plans  and  capabilities 
for  promoting  electricity  conservation 
by  its  customers;  and 

(B)  A  statement  describing  the 
compliance  of  the  applicant's  energy 
conservation  programs  with  any 
applicable  regulatory  requirements. 

(xii)  The  names  and  mailing  addresses 
of  every  Indiain  tribe  with  land  on  which 
any  part  of  the  proposed  project  would 
be  located  or  which  the  applicant 
reasonably  believes  would  otherwise  be 
affected  by  the  proposed  project. 

(2)  Information  to  be  provided  by  an 
applicant  licensee.  An  existing  licensee 
that  applies  for  a  new  license  must 
provide: 

(i)  The  information  specified  in 
paragraph  (c)(1)  of  this  chapter. 

(ii)  A  statement  of  measures  taken  or 
planned  by  the  licensee  to  ensure  safe 
management,  operation,  and 
maintenance  of  the  project,  including: 

(A)  A  description  of  existing  and 
planned  operation  of  the  project  during 
flood  conditions; 

(B)  A  discussion  of  any  warning 
devices  used  to  ensure  downstream 
public  safety; 

(C)  A  discussion  of  any  proposed 
changes  to  the  operation  of  the  project 
or  downstream  development' that  might 
affect  the  existing  Emergency  Action 
Plan,  as  described  in  subpart  C  of  part 
12  of  this  chapter,  on  file  with  the 
Commission; 

(D)  A  description  of  existing  and 
planned  monitoring  devices  to  detect 
structural  movement  or  stress,  seepage, 
uplift,  equipment  failure,  or  water 
conduit  failure,  including  a  description 
of  the  maintenance  and  monitoring 
programs  used  or  planned  in 
conjunction  with  the  devices;  and 

(E)  A  discussion  of  the  project's 
employee  safety  and  public  safety 
record,  including  the  number  of  lost- 
time  accidents  involving  employees  and 
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the  record  of  injury  or  death  to  the 
public  within  the  project  boundary. 

(iii)  A  description  of  the  current 
operation  of  the  project,  including  any 
constraints  that  might  affect  the  manner 
in  which  the  project  is  operated. 

(iv)  A  discussion  of  the  history  of  the 
project  and  record  of  programs  to 
upgrade  the  operation  and  maintenance 
of  the  project. 

(v)  A  summary  of  any  generation  lost 
at  the  project  over  the  last  five  years 
because  of  unscheduled  outages, 
including  the  cause,  duration,  and 
corrective  action  taken. 

(vi)  A  discussion  of  the  licensee's 
record  of  compliance  with  the  terms  and 
conditions  of  the  existing  license, 
including  a  list  of  all  incidents  of 
noncompliance,  their  disposition,  and 
any  documentation  relating  to  each 
incident. 

(vii)  A  discussion  of  any  actions  taken 
by  the  existing  licensee  related  to  the 
project  which  affect  the  public. 

(viii)  A  summary  of  the  ownership 
and  operating  expenses  that  would  be 
reduced  if  the  project  license  were 
transferred  from  the  existing  licensee. 

(ix)  A  statement  of  annual  fees  paid 
under  part  I  of  the  Federal  Power  Act  for 
the  use  of  any  Federal  or  Indian  lands 
included  within  the  project  boundary. 

(3)  Information  to  be  provided  by  an 
applicant  who  is  not  an  existing 
licensee.  An  applicant  that  is  not  an     • 
existing  licensee  must  provide: 

(i)  The  information  specified  in 
paragraph  (c)(1)  of  this  section. 

(ii)  A  statement  of  the  applicant's 
plans  to  manage,  operate,  and  maintain 
the  project  safely,  including: 

(A)  A  description  of  the  differences 
between  the  operation  and  maintenance 
procedures  planned  by  the  applicant 
and  the  operation  and  maintenance 
procedures  of  the  existing  licensee; 

(B)  A  discussion  of  any  measures 
proposed  by  the  applicant  to  implement 
the  existing  licensee's  Emergency 
Action  Plan,  as  described  in  subpart  C 
of  part  12  of  this  chapter,  and  any 
proposed  changes; 

(C)  A  description  of  the  applicant's 
plans  to  continue  safety  monitoring  of 
existing  project  instrumentation  and  any 
proposed  changes;  and 

(D)  A  statement  indicating  whether  or 
not  the  applicant  is  requesting  the 
licensee  to  provide  transmission 
services  under  section  15(d)  of  the 
Federal  Power  Act. 

(4)  Location  of  information.  The 
information  required  to  be  provided  by 
this  paragraph  (c)  must  be  included  in 
the  application  as  a  separate  exhibit 
labeled  "Exhibit  H." 

(d)  Comprehensive  plans.  An 
application  for  license  under  this  part 


shall  include  an  explanation  of  why  the 
project  would,  would  not,  or  should  not, 
comply  with  any  relevant 
comprehensive  plan  as  defined  in  §  2.19 
of  this  chapter  and  a  description  of  any 
relevant  resource  agency  or  Indian  tribe 
determination  regarding  the  consistency 
of  the  project  with  any  such 
comprehensive  plan. 

(e)  Response  to  information  requests. 
An  application  for  license  under  this 
section  shall  respond  to  any  requests  for 
additional  information-gathering  or 
studies  filed  with  comments  on  the  draft 
license  application.  If  the  license 
applicant  agrees  to  do  the  information- 
gathering  or  study,  it  shall  provide  the 
information  or  include  a  plan  and 
schedule  for  doing  so,  along  with  a 
schedule  for  completing  any  remaining 
work  under  the  previously  approved 
study  plan,  as  it  may  have  been 
amended.  If  the  applicant  does  not  agree 
to  any  additional  information-gathering , 
or  study  requests  made  in  comments  on 
the  draft  license  application,  it  shall 
.explain  the.basis  for  declining  to  do  so. 

(f)  Water  quality  certification.  (1)  With 
regard  to  certification  requirements  for  a 
license  applicant  under  section 
401(a)(1)  of  the  Federal  Water  Pollution 
Control  Act  (Clean  Water  Act),  the 
license  application  must  include: 

(i)  A  copy  of  the  water  quality 
certification; 

(ii)  A  copy  of  the  request  for 
certification,  including  proof  of  the  date 
on  which  the  certifying  agency  received 
the  request;  or 

(iii)  Evidence  of  waiver  of  water 
quality  certification  as  described  in 
paragraph  (f)(l)(ii)  of  this  section. 

(2)  A  certifying  agency  is  deemed  to 
have  waived  th6  certification 
requirements  of  section  401(a)(1)  of  the 
Clean  Water  Act  if  the  certifying  agency 
has  not  denied  or  granted  certification 
by  one  year  after  the  date  the  certifying 
agency  received  a  written  request  for 
certification.  If  a  certifying  agency 
denies  certification,  the  applicant  must 
file  a  copy  of  the  denial  within  30  days 
after  the  applicant  received  it. 

(3)  Notwithstanding  any  other  < 
provision  in  Title  18,  Chapter  I, 
subchapter  B,  any  application  to  amend 
an  existing  license,  and  any  application 
to  amend  a  pending  application  for  a 
license,  requires  a  new  request  for  water 
quality  certification  pursuant  to 

§  4.34(b)(5)  of  this  chapter  if  the 
amendment  would  have  a  material 
adverse  impact  on  the  water  qualify  in 
the  discharge  from  the  project  or 
proposed  project. 

(g)  All  required  maps  and  drawings 
must  conform  to  the  specifications  of 
§  4.39  of  this  chapter. 


§5.18    Tendering  notice  and  schedule. 

(a)  Within  14  days  of  the  date  of  any 
application  for  a  license  developed 
pursuant  to  this  part,  the  Commission 
will  issue  public  notice  of  the  tendering 
for  filing  of  the  application.  The 
tendering  notice  will  include  a 
preliminary  schedule  for  expeditious 
processing  of  the-application,  including 
dates  for; 

(1)  Issuance  of  the  acceptance  for 
filing  and  ready  for  environmental 
analysis  notice  provided  for  in  §  5.21. 

(2)  Filing  of  recommendations, 
preliminary  terms  and  conditions,  and 
fishway  prescriptions; 

(3)  Issuance  of  a  draft  environmental 
assessment  or  environmental  impact 
statement,  or  an  envirorunental  . 
assessment  not  preceded  by  a  draft; 

(4)  Filing  of  comments  on  the  draft 
environmental^ssessment  or 
environmental  impact  statement,  as 
applicable; 

(5)  Filing  of  modified 
recommendations,  mandatory  terms  and 
conditions,  and  fishway  prescriptions  in 
response  to  a  draft  NEPA  document  or 
Envfronmental  Analysis,  if  no  draft 
NEPA  document  is  issued; 

(6)  Issuance  of  a  final  NEPA 
document,  if  any; 

(7)  In  the  case  of  a  new  or  subsequent 
license  application,  a  deadline  for 
submission  of  final  amendments,  if  any, 
to  the  application;  and 

(8)  Readiness  of  the  application  for 
Commission  decision. 

(b)  Within  30  days  of  the  date  of  any 
application  for  a  license  developed 
pursuant  to  this  part,  tlie  Director  of  the 
Office  of  Energ>'  Projects  will  issue  an 
ordef  resolving  any  requestsjor  a 
additional  information-gathering  or 
studies  made  in  comments  on  the  draft 
license  application  and  to  which  the 
license  applicant  has  not  agreed  in  its 
application. 

§5.19    Deficient  applications. 

(a)  Deficient  applications.  (1)  If  an 
applicant  believes  that  its  application 
conforms  adequately  to  the  prefiling 
consultation  and  filing  requirements  of 
this  part  without  containing  certain 
required  materials  or  information,  it 
must  explain  in  detail  why  the  material 
or  information  is  not  being  submitted 
and  what  steps  were  taken  by  the 
applicant  to  provide  the  material  or 
information. 

(2)  Within  30  days  of  the  date  of  any 
application  for  a  license  under  this  part, 
the  Director  of  the  Office  of  Energy 
Projects  will  notify  the  applicant  if.  in 
the  Director's  judgement,  the 
application  does  not  conform  to  the 
prefiling  consultation  and  filing 
requirements  of  this  part,  and  is 
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therefore  considered  deficient.  An 
applicant  having  a  deficient  application 
will  be  afforded  additional  time  to 
correct  the  deficiencies,  not  to  exceed 
90  days  from  the  date  of  notification. 
Notification  will  be  by  letter  or,  in  the 
case  of  minor  deficiencies,  by 
telephone.  Any  notification  will  specify 
the  deficiencies  to  be  corrected. 
Deficiencies  must  be  corrected  by 
submitting  an  original  and  eight  copies 
of  the  specified  materials  or  information 
to  the  Secretary  within  the  time 
specified  in  the  notification  of 
deficiency. 

(3)  If  the  revised  application  is  found 
not  to  conform  to  the  prefiling 
consultation  and  filing  requirements  of 
this  part,  or  if  the  revisions  are  not 
timely  submitted,  the  revised 
application  will  be  rejected.  Procedures 
for  rejected  applications  are  specified  in 
paragraph  (b)(3)  of  this  section. 

(b)  Patently  deficient  applications.  (1) 
If,  within  30  days  of  its  filing  date,  the 
Director  of  the  Office  of  Energy  Projects 
determines  that  an  application  patently 
fails  to  substantially  comply  with  the 
prefiling  consultation  and  filing 
requirements  of  this  part,  or  is  for  a 
project  that  is  precluded  by  law,  the 
application  will  be  rejected  as  patently 
deficient  with  the  specification  of  the 
deficiencies  that  render  the  application 
patently  deficient. 

(2)  If,  after  30  days  following  its  filing 
date,  the  Director  of  the  Office  of  Energy 
Projects  determines  that  an  application 
patently  fails  to  comply  with  the 
prefiling  consultation  and  filing 
requirements  of  this  part,  or  is  for  a 
project  that  is  precluded  by  law: 

(i)  The  application  will  be  rejected  by 
order  of  the  Commission,  if  the 
Commission  determines  that  it  is 
patently  deficient:  or 

(ii)  The  application  will  be  considered 
deficient  under  paragraph  (a)(2)  of  this 
section,  if  the  Commission  determines 
that  it  is  not  patently  deficient. 

(3)  Any  application  that  is  rejected 
may  be  submitted  if  the  deficiencies  are 
corrected  and  if,  in  the  case  of  a 
competing  application,  the  resubmittal 
is  timely.  The  date  the  rejected 
application  is  resubmitted  will  be 
considered  the  new  filing  date  for 
purposes  of  determining  its  timeliness 
under  §  4.36  of  this  chapter  and  the 
disposition  of  competing  applications 
under  §4.37  of  this  chapter. 

§  5.20    Additional  information. 

An  applicant  may  be  required  to 
submit  any  additional  information  or 
documents  that  the  Commission  or  its 
designee  considers  relevant  for  an 
informed  decision  on  the  application. 
The  information  or  documents  must 


take  the  form,  and  must  be  submitted 
within  the  time,  that  the  Commission  or 
its  designee  prescribes.  An  applicant 
may  also  be  required  to  provide  within 
a  specified  time  additional  copies  of  the 
complete  application,  or  any  of  the 
additional  information  or  documents 
that  are  filed,  to  the  Commission  or  to 
any  person,  agency,  or  other  entity  that 
the  Commission  or  its  designee 
specifies.  If  an  applicant  fails  to  provide 
timely  additional  information, 
documents,  or  copies  of  submitted 
materials  as  required,  the  Commission 
or  its  designee  may  dismiss  the 
application,  hold  it  in  abeyance,  or  take 
other  appropriate  action  under  this 
chapter  or  the  Federal  Power  Act. 

§  5.21    Notice  of  acceptance  and  ready  for 
environmental  analysis. 

(a)  When  the  Commission  has 
determined  that  the  application  meets 
the  Commission's  filing  requirements  as 
specified  in  §§5.16  and  5.17,  the 
approved  study  plan  has  been 
completed,  any  deficiencies  in  the 
application  have  been  cured,  and  no 
other  additional  information  is  needed, 
it  will  issue  public  notice  as  required  in 
the  Federal  Power  Act: 

(1)  Accepting  the  application  for  filing 
and  specifying  the  date  upon  which  the 
application  was  accepted  for  filing 
(which  will  be  the  application  filing 
date  if  the  Secretary  receives  all  of  the 
information  and  documents  necessary  to 
conform  to  the  requirements  of  §§  5.1 
through  5.17,  as  applicable,  within  the 
time  frame  prescribed  in  §5.19; 

(2)  Finding  that  the  application  is 
ready  for  environ/nental  analysis; 

(3)  Requesting  comments,  protests, 
and  interventions; 

(4)  Requesting  recommendations, 
preliminary  terms  and  conditions,  and 
fishway  prescriptions;  and 

(5)  Establishing  the  date  for  final 
amendments  to  applications  for  new  or 
subsequent  licenses;  and 

(6)  Updating  the  processing  schedule. 

(b)  If  the  project  affects  lands  of  the 
United  States,  the  Commission  will 
notify  the  appropriate  Federal  office  of 
the  application  and  the  specific  lands 
affected,  pursuant  to  section  24  of  the 
Federal  Power  Act. 

(c)  For  an  application  for  a  license 
seeking  benefits  under  section  210  of 
the  Public  Utility  Regulatory  Polices  Act 
of  1978.  as  amended,  for  a  project  that 
would  be  located  at  a  new  dam  or 
diversion,  the  applicant  shall  serve  the 
public  notice  issued  under  paragraph 
{a)(l)  of  this  section  to  interested 
agencies  at  the  time  the  applicant  is 
notified  that  the  application  is  accepted 
for  filing. 


§5.22    Response  to  notice. 

Comments,  protests,  interventions, 
recommendations,  and  preliminary 
terms  and  conditions  or  fishway 
prescriptions  will  be  due  60  days  after 
the  notice  of  acceptance  and  ready  for 
environmental  analysis. 

§  5.  23    Applications  not  requiring  a  draft 
NEPA  document. 

(a)  If  the  Commission  determines  that 
a  license  application  will  be  processed 
with  an  environmental  assessment 
rather  than  an  environmental  impact 
statement  and  that  a  draft 
environmental  assessment  will  not  be 
rcjquired,  the  Commission  will  issue  the 
environmental  assessment  for  comment 
no  later  than  120  days  from  the  date 
responses  are  due  to  the  notice  of 
acceptance  and  ready  for  environmental 
analysis.  Each  environmental 
assessment  issued  pursuant  to  this 
paragraph  shall  include  draft  license 
articles,  a  preliminary  determination  of 
consistency  of  each  fish  and  wildlife 
agency  recommendation  made  pursuant 
to  Federal  Power  Act  Section  10{j)  with 
the  purposes  and  requirements  of  the 
Federal  Power  Act  and  other  applicable 
law.  as  provided  for  in  §  5.25.  and 
preliminary  mandatory  terms  and 
conditions  and  fishway  prescriptions. 

(b)  Comments  on  an  environmental 
assessment  issued  pursuant  to 
paragraph  (a)  of  this  section,  including 
comments  in  response  to  the 
Commission's  preliminary 
determination  with  respect  to  fish  and 
wildlife  agency  recommendations  and 
on  preliminary  mandatory  terms  and 
conditions  or  fishway  prescriptions 
must  be  filed  no  later  than  30-45  days 
after  issuance  of  the  environmental 
assessment,  as  specified  in  the  notice 
accompanying  issuance  of  the 
environmental  assessment. 

(c)  Modified  mandatory  prescriptions 
or  terms  and  conditions  must  be  filed  no 
later  than  60  days  following  the  date  for 
filing  of  comments  provided  for  in 
paragraph  (b)  of  this  section,  as 
specified  in  the  notice  accompanying 
issuance  of  the  environmental  analysis. 

(d)  The  Commission  will  act  on  the 
license  application  within  60  days  from 

.  the  date  for  filing  of  modified 
mandatory  prescriptions  or  terms  and 
conditions. 

§  5.24    Applications  requiring  a  draft  NEPA 
document. 

(a)  If  the  Commission  determines  that 
a  license  application  will  be  processed 
with  an  environmental  impact 
statement,  or  a  draft  and  final 
environmental  assessment,  the 
Commission  will  issue  the  draft 
environmental  impact  statement  or 
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environmental  assessment  for  comment 
no  later  than  180  days  from  the  date 
responses  are  due  to  the  acceptance 
notice  issued  pursuant  to  §  5.21. 

(b)  Each  draft  environmental 
document  will  include  for  comment 
draft  license  articles,  a  preliminary 
determination  of  the  consistency  of  each 
fish  and  wildlife  agency 
recommendation  made  pursuant  to 
Federal  Power  Act  section  10(j)  with  the 
purposes  and  requirements  of  the 
Federal  Power  Act  and  other  applicable 
law.  as  provided  for  in  §  5.21,  and 
preliminary  mandatory  terms  and 
conditions  and  fishways  prescriptions. 

(c)  Comments  on  an  environmental 
document  issued  pursuant  to  paragraph 
(b)  of  this  section,  including  comments 
in  response  to  the  Commission's 
preliminary  determination  with  respect 
to  fish  and  wildlife  agency 
recommendations  and  on  preliminary 
mandatory  terms  and  conditions  or 
prescriptions  must  be  filed  no  later  than 
30  to  60  days  after  issuance  of  the  draft 
environmental  document,  as  specified 
in  the  notice  accompanying  issuance  of 
the  draft  environmental  document. 

(d)  Modified  mandatory  prescriptions 
or  terms  and  conditions  must  be  filed  no 
later  than  60  days  following  the  date  for 
filing  of  comments  provided  for  in 
paragraph  (c)  of  this  section. 

(e)  The  Commission  will  issue  a  final 
enviroiunental  document  within  90 
days  following  the  date  for  filing  of 
modified  mandatory  prescriptions  or 
terms  and  conditions. 

(f)  The  Comm.ission  will  act  on  the 
license  application  from  30  to  90  days 
trom  the  date  the  final  environmental 
document  is  issued. 

§  5.25    Section  1 0(j)  process. 

(a)  In  connection  with  its 
environmental  review  of  an  application 
for  license,  the  Commission  will  analyze 
all  terms  and  conditions  timely 
recommended  by  fish  and  wildlife 
agencies  pursuant  to  the  Fish  and 
Wildlife  Coordination  Act  for  the 
protection,  mitigation  of  damages  to. 
and  enhancement  of  fish  and  wildlife 
(including  related  spawning  grounds 
and  habitat)  affected  by  the 
development,  operation,  and 
management  of  the  proposed  project. 
Submission  of  such  recommendations 
marks  the  beginning  of  the  process 
under  section  10(j)  of  the  Federal  Power 
Act. 

(b)  The  agency  must  specifically 
identify  and  explain  the  mandatory 
terms  and  conditions  or  prescriptions 
and  their  evidentiary  or  legal  basis.  The 
Commission  may  seek  clarification  of 
any  recommendation  from  the 
appropriate  fish  and  wildUfe  agency.  If 


the  Commission's  request  for 
clarification  is  communicated  in 
writing,  copies  of  the  request  will  be 
sent  by  the  Commission  to  all  parties, 
affected  resource  agencies,  and  Indian 
tribes,  which  may  file  a  response  to  the 
request  for  clarification  widiin  the  time 
period  specified  by  the  Commission.  If 
the  Conunission  believes  any  fish  and 
wildlife  recommendation  may  be 
inconsistent  with  the  Federal  Power  Act 
or  other  applicable  law,  the  Commission 
will  make  a  preliminary  determination 
of  inconsistency  in  the  draft 
environmental  document  or.  if  none,  the 
environmental  analysis.  The 
preliminary  determination,  for  those 
recommendations  believed  to  be 
inconsistent,  shall  include: 

(1)  An  explanation  why  the 
Commission  believes  the 
recommendation  i«  inconsistent  with 
the  Federal  Power  Act  or  other 
applicable  law,  including  any 
supporting  analysis  and  conclusions, 
and 

(2)  An  explanation  of  how  the 
measures  reconunended  in  the 
environmental  document  would 
equitably  protect,  mitigate  damages  to. 
and  enhance,  fish  and  wildlife 
(including  related  spawning  grounds 
and  habitat)  affected  by  the 
development,  operation,  and 
management  of  the  project. 

(c)  Any  party,  affected  resource 
agency,  or  Indian  tribe  may  file 
comments  in  response  to  the 
preliminary  determination  of 
inconsistency  writhin  the  time  frame 
allotted  for  comments  on  the  draft 
enviroimiental  document  or.  if  none,  the 
time  frame  for  comments  on  the 
environmental  analysis.  In  this  filing, 
the  fish  and  wildlife  agency  concerned 
may  also  request  a  meeting,  telephone 
or  video  conference  or  other  additional 
procedure  to  attempt  to  resolve  any 
preliminary  determination  of 
inconsistency. 

(d)  The  Commission  shall  attempt, 
with  the  agencies,  to  reach  a  mutually 
acceptable  resolution  of  any  such 
inconsistency,  giving  due  weight  to  the 
recommendations,  expertise,  and 
statutory  responsibilities  of  the  fish  and 
wildlife  agency.  If  the  Commission 
decides,  or  an  affected  resource  agency 
requests,  the  Commission  will  conduct 
a  meeting,  telephone,  or  video 
conference,  or  other  procedures  to 
address  issues  raised  by  its  preliminary 
determination  of  inconsistency  and 
comments  thereon.  The  Commission 
will  give  at  least  15  days'  advance 
notice  to  each  party,  affected  resource 
agency,  or  Indian  tribe,  which  may 
participate  in  the  meeting  or  conference. 
Any  meeting,  conference,  or  additional 


procedure  to  address  these  issues  will 
be  scheduled  to  take  place  within  90 
days  of  the  date  the  Commission  issues 
a  preliminary  determination  of  ■ 
inconsistency.  The  Commission  will  " 
prepare  a  wrritten  sununary  of  any 
meeting  held  under  this  subsection  to 
discuss  10(j)  issues,  including  any 
proposed  resolutions  and  supporting 
analysis,  and  a  copy  of  the  summary 
will  be  sent  to  all  parties,  affected 
resource  agencies,  and  Indian  tribes, 
(e)  The  section  10(j)  process  ends 
when  the  Commission  issues  an  order 
granting  or  denying  the  license 
application  in  question. 

§5.26    Amendment  of  application. 

(a)  Procedures.  If  an  applicant  files  an 
amendment  to  its  application  that 
would  materially  change  the  project's 
proposed  plans  of  development,  as 
provided  in  §4.35  of  this  chapter,  an 
agency,  Indian  tribe,  or  member  of  the 
public  may  modify  the 
recommendations  or  terms  and 
conditions  or  prescriptions  it  previously 
submitted  to  the  Commission  pursuant 
to  §§  5.20-5.24.  Such  modified 
recommendations,  terms  and 
conditions,  or  prescriptions  must  be 
filed  no  later  than  the  due  date  specified 
by  the  Commission  for  comments  on  the 
amendment. 

(b)  Original  license.  The  date  of 
acceptance  of  an  amendment  of 
application  for  an  original  license  filed 
under  this  part  is  governed  by  the 
provisions  of  §  4.35  of  this  chapter. 

(c)  New  or  subsequent  license.  The 
requirements  of  §  4.35  of  this  chapter  do 
not  apply  to  an  application  for  a  new  or 
subsequent  license,  except  that  the 
Commission  will  reissue  a  public  notice 
of  the  application  in  accordance  with 
the  provisions  of  §  4.35  of  this  chapter 
if  a  material  amendment,  as  that  term  is 
used  in  §  4.35(f)  of  this  chapter,  is  filed. 

(d)  Timing  and  service.  All 
amendments  to  an  application  for  a  new 
or  subsequent  license,  including  the 
final  amendment,  must  be  filed  with  the 
Conunission  and  served  on  all 
competing  applicants  no  later  than  the 
date  specified  in  the  notice  issued  under 
§5.21. 

§5^7    Competing  applications. 

(a)  Site  access  for  a  competing 
applicant.  The  provisions  of  §  16.5  of 
this  chapter  shall  govern  site  access  for 
a  potential  license  application  to  be 
filed  in  competition  with  an  application 
for  a  new  or  subsequent  license  by  an 
existing  licensee  pursuant  to  this  part, 
except  that  references  in  §  16.5  of  this 
chapter  to  the  pre-filing  consultation 
provisions  in  parts  4  and  16  of  this 
chapter  shall  be  construed  in  a  manner 
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compatible  with  the  effective 
administration  of  this  part. 

(b)  Competing  applications.  The 
provisions  of  §  4.36  of  this  chapter  shall 
apply  to  competing  applications  for 
original,  new,  or  subsequent  licenses 
filed  under  this  part. 

(c)  New  or  subsequent  license 
applications — final  amendments:  better 
adapted  statement.  Where  two  or  more 
mutually  exclusive  competing 
applications  for  new  or  subsequent 
license  have  been  filed  for  the  same 
project,  the  final  amendment  date  and 
deadlines  for  complying  with  provisions 
of  §  4.36(d)(2)  (ii)  and  (iii)  of  this 
chapter  established  pursuant  to  the 
notice  issued  under  §  5.21  will  be  the 
same  for  all  such  applications. 

(d)  Rules  of  preference  among 
competing  applicants.  The  Commission 
will  select  among  competing 
applications  according  to  the  provisions 
of  §  4.37  of  this  chapter. 

§5.28    Otharprovisions. 

(a)  Filing  Requirement.  Unless 
otherwise  provided  by  statute, 
regulation  or  order,  all  filings  in 
hydropower  hearings,  except  those 
conducted  by  trial-type  procedures, 
shall  consist  of  an  original  and  eight 

copies. 

(b)  Waiver  of  compliance  with 
consultation  requirements.  (1)  If  a 
resource  agency,  Indian  tribe,  or 
member  of  the  public  waives  in  writing 
compliance  with  any  requirement  of 
this  part,  an  applicant  does  not  have  to 
comply  with  the  requirement  as  to  that 
agency,  tribe,  or  member  of  the  public. 

(2)  If  a  resource  agency,  Indian  tribe, 
member  of  the  public  fails  to  timely 
comply  with  a  provision  regarding  a 
requirement  of  this  section,  an  applicant 
may  proceed  to  the  next  sequential 
requirement  of  this  section  without 
waiting  for  the  resource  agency,  tribe,  or 
member  of  the  public. 

(c)  Requests  jor  privileged  treatment 
of  pre- filing  submission.  If  a  potential 
applicant  requests  privileged  treatment 
of  any  information  submitted  to  the 
Commission  during  pre-filing 
consultation  (except  for  the  information 
specified  in  §  5.4),  the  Commission  will 
treat  the  request  in  accordance  with  the 
provisions  in  §388.112  of  this  chapter 
until  the  date  the  application  is  filed 
with  the  Commission. 

(d)  Conditional  applications.  Any 
application,  the  effectiveness  of  which 
is  conditioned  upon  the  future 
occurrence  of  any  event  or 
circumstance,  will  be  rejected. 

(e)  Trial-type  hearing.  The 
Commission  may  order  a  trial-type 
hearing  on  an  application  for  a  license 
under  this  part  either  upon  its  own 


motion  or  the  motion  of  any  interested 
party  of  record.  Any  trial-type  hearing 
will  be  limited  to  the  issues  prescribed 
by  order  of  the  Commission.  In  all  other 
cases,  the  hearings  will  be  conducted  by 
notice  and  comment  procedures. 

(0  Notice  and  comment  hearings.  (1) 
All  conmients  and  reply  comments  and 
all  other  filings  described  in  this  part 
must  be  served  on  all  persons  on  the 
service  list  prepared  by  the 
Commission,,in  accordance  with  the 
requirements  of  §  385.2010  of  this 
chapter.  If  a  party  or  interceder  (as 
defined  in  §  385.2201  of  this  chapter) 
submits  any  written  material  to  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibility 
of  particular  resource  agency,  the  party 
or  interceder  must  also  serve  a  copy  of 
the  submission  on  that  resource  agency. 

(2)  Time  periods — v^aiver  or 
modification.  The  Director  of  the  Office 
of  Energy  Projects  may  waive  or  modify 
any  of  the  time  periods  provided  for  in 
this  part.  A  commenter  or  reply 
commenter  may  obtain  an  extension  of 
time  from  the  Commission  only  upon  a 
showing  of  good  cause  or  extraordinary 
circumstances  in  accordance  with 
Section  385.2008  of  this  chapter. 
*  (3)  Late-filed  recommendations  by 
fish  and  wildlife  agencies  pursuant  to 
the  Fish  and  Wildlife  Coordination  Act 
and  Federal  Power  Act  section  10(j)  for 
the  protection,  mitigation  of  damages  to, 
and  enhancement  of  fish  and  wildlife 
affected  by  the  development,  operation, 
and  management  of  the  proposed 
project  and  late-filed  terms  and 
conditions  or  prescriptions  will  be 
considered  by  Commission  under 
section  10(a)  of  the  Federal  Power  Act 
if  such  consideration  would  not  delay  or 
disrupt  the  proceeding. 

(g)  License  conditions  and  required 
findings — (1)  License  conditions,  (i).  All 
licenses  shall  be  issued  on  the 
conditions  specified  in  section  10  of  the 
Federal  Power  Act  and  such  other 
conditions  as  the  Commission 
determines  are  lawful  and  in  the  public 
interest. 

(ii)  Subject  to  paragraph  (f)(3)  of  this 
section,  fish  and  wildlife  conditions 
shall  be  based  on  recommendations 
timely  received  from  the  fish  and 
wildlife  agencies  pursuant  to  the  Fish 
and  Wildlife  Coordination  Act. 

(iii)  The  Commission  will  consider 
the  timely  recommendations  of  resource 
agencies,  other  governmental  units,  and 
members  of  the  public,  and  the  timely 
recommendations  (including  fish  and 
wildlife  recommendations)  of  Indian 
tribes  affected  bv  the  project. 

(iv)  Licenses  lor  a  project  located 
within  any  Federal  reservation  shall  be 
issued  only  after  the  findings  required 


by,  and  subject  to  any  conditions  that 
may  be  timely  received  pursuant  to, 
section  4(e)  of  the  Federal  Power  Act. 

(v)  The  Commission  will  require  the 
construction,  maintenance,  and 
operation  of  such  fishways  as  may  be 
timely  prescribed  by  the  Secretary  of 
Commerce  or  the  Secretary  of  the 
Interior,  as  appropriate,  pursuant  to 
section  18  of  the  Federal  Power  Act. 

{2)  Required  findings.  Ii,  Aher 
attempting  to  resolve  inconsistencies 
between  the  fish  and  wildlife 
recommendations  of  a  fish  and  wildlife 
agency  and  the  purposes  and 
requirements  of  the  Federal  Power  Act 
or  other  applicable  law,  the  Commission 
does  not  adopt  in  whole  or  in  part  a  fish 
and  wildlife  recommendation  of  a  fish 
and  wildlife  agency,  the  Conmiission 
will  publish  the  findings  and  statements 
required  by  section  10(j)(2)  of  the 
Federal  Power  Act. 

(h)  Standards  and  factors  for  issuing 
a  new  license.  (1)  In  determining 
whether  a  final  proposal  for  a  new 
license  under  section  15  of  the  Federal 
Power  Act  is  best  adapted  to  serve  the 
public  interest,  the  Commission  will 
consider  the  factors  enumerated  in 
sections  15(a)(2)  and  (a)(3)  of  the 
Federal  Power  Act. 

(2)  If  there  are  only  insignificant 
differences  between  the  final 
applications  of  an  existing  licensee  and 
a  competing  applicant  after 
consideration  of  the  factors  enumerated 
in  section  15(a)(2)  of  the  Federal  Power 
Act,  the  Commission  will  determine 
which  applicant  will  receive  the  license 
after  considering: 

(i)  The  existing  licensee's  record  of 
compliance  with  the  terms  and 
conditions  of  the  existing  license;  and 

(ii)  The  actions  taken  by  the  existing 
licensee  related  to  the  project  which 
affect  the  public. 

(iii)  An  existing  licensee  that  files  an 
application  for  a  new  license  in 
conjunction  with  an  entity  or  entities 
that  are  not  currently  licensees  of  all  or 
part  of  the  project  will  not  be 
considered  an  existing  licensee  for  the 
purpose  of  the  insignificemt  differences 
provision  of  section  15(a)(2)  of  the 
Federal  Power  Act. 

(i)  Fees  under  Section  30(e]  of  the  Act. 
The  requirements  of  subpart  M,  part  4 
of  this  chapter.  Fees  Under  Section  30(e) 
of  the  Act,  apply  to  license  applications 
developed  under  this  part. 

$5.29    Transition  provisions. 

(a)  This  part  shall  apply  to  license 
applications  for  which  the  deadline  for 
filing  a  notification  of  intent  to  seek  a 
new  or  subsequent  license,  or  for  filing 
a  notification  of  intent  to  file  an  original 
license  application  required  by  §  5.3,  is 
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[insert  date  three  months  following 
issuance  date  of  final  rule]  or  later. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  applications  for 
which  the  deadline  for  filing  a 
notification  of  intent  to  seek  a  new  or 
subsequent  license  is  prior  to  [insert 
date  three  months  following  issuance 
date  of  final  rule],  and  potential 
applications  for  original  license  for 
which  the  potential  applicant 
commenced  first  stage  pre-filing 
consultation  pursuant  to  §  4.38(b)  of  this 
chapter  prior  to  [insert  date  three 
months  following  issuance  date  of  final 
rule],  are  not  subject  to  this  part,  but  are 
subject  to  the  Commission's  regulations 
as  promulgated  prior  to  [insert  date 
thr«e  months  following  issuance  date  of 
final  rule]. 

(c)  Potential  applicants  for  an  original, 
new,  or  subsequent  license  subject  to 
paragraph  (b)  of  this  section  may  seek  to 
apply  prefiling  consultation  and 
application  processing  procedures 
provided  for  under  this  part  to  the 
development  and  processing  of  their 
application,  subject  to  the  provisions  of 
§§  4.38(e)(4)  and  16.8(e)(4)  of  this 
chapter. 

PART  16— PROCEDURES  RELATING 
TO  TAKEOVER  AND  REUCENSING  OR 
UCENSED  PROJECTS 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  42  U.S.C.  7101-7352. 

2.  Remove  the  phrase  "Office  of 
Hydropower  Licensing"  throughout  the 
part  and  add  in  its  place  "Office  of 
Energy  Projects". 

$16.1    [Amended] 

3.  Amend  §  16.1  by  adding  paragraph 
(c)  to  read  as  follows: 

***** 

(c)  Any  potential  applicant  for  a  new 
or  subsequent  license  for  which  the 
deadline  for  the  notice  of  intent 
required  by  §  16.6  falls  after  [insert  date 
throe  months  following  issuance  date  of 
final  rule]  and  which  wishes  to  develop 
and  file  its  application  pursuant  to  this 
part,  must  seek  Commission 
authorization  to  do  so  pursuant  to  the 
provisions  of  part  5  of  this  chapter. 
***** 

4.  Amend  §  16.6  as  follows: 

a.  In  paragraph  (b)(9),  remove  the 
phrase  "16.16"  and  add  in  its  place  the 
phrase  "16.7". 

b.  In  paragraph  (d)(3),  remove  the 
phrase  "and  Indian  tribes  by  mail."  and 
add  in  its  place  the  phrase,  "state  water 
quality  agencies,  Indian  tribes,  and  non- 
governmental organizations  likely  to  be 
interested  in  the  proceedings  by  mail." 


c.  Paragraph  (e)  is  added. 

The  added  text  reads  as  follows: 

$  16.6    Notification  procedures  under 
section  15  of  the  Federal  Power  Act 

***** 

(e)  Transition  provisions.  (1)  This 
section  shall  apply  to  license 
applications  for  which  the  deadline  for 
filing  a  notification  of  intent  to  seek  a 
new  or  subsequent  license  is  [insert  date 
three  months  following  issuance  date  of 
final  rule]  or  later. 

(2)  Applications  for  which  the 
deadline  date  for  filing  a  notification  of 
intent  to  seek  a  new  or  subsequent 
license  is  prior  to  [insert  date  three 
months  following  issuance  date  of  final 
rule]  are  subject  to  part  16  of  this 
chapter  as  promulgated  prior  to  [insert 
date  three  months  following  issuance 
date  of  final  rule]. 
*        *        *        *        *  .J      ' 

5.  Amend  §  16.7  as  follows: 

a.  Paragraph  (d)(1)  is  revised. 

b.  In  paragraph  (e)(1),  remove  the 
word  "information"  and  add  in  its  place 
the  phrase  "Pre-Application 
Document". 

c.  In  paragraph  (g),  remove  the  phrase 
"16.16(d)(l)(iv)"  and  add  in  its  place 
the  phrase  "16.7(d)(l)(iv)". 

d.  Paragraph  (h)  is  added. 

The  revised  and  added  text  reads  as 
follows: 

$  16.7    information  to  t>e  made  available  to 
the  public  at  the  time  of  notification  of 
intent  under  Section  15(b)  of  the  Federal 
Power  Act. 

***** 

(d)  Information  to  be  made  available. 
(1)  A  potential  applicant  must,  at  the 
time  it  files  its  notification  of  intent  to 
seek  a  license  pursuant  to  §  5.3  of  this 
chapter,  provide  a  copy  of  the  Pre- 
Application  Docimient  required  by  §  5.4 
of  diis  chapter  te  the  entities  specified 
in  §  5.4  of  this  chapter. 
***** 

(h)  Transition  provisions.  (1)  This 
section  shall  apply  to  license 
apphcations  for  which  the  deadline  for 
filing  a  notification  of  intent  to  seek  a 
new  or  subsequent  license  is  [insert  date 
three  months  following  issuance  date  of 
final  rule]  or  later. 

(2)  Apphcations  for  which  the 
deadline  date  for  filing  a  notification  of 
intent  to  seek  a  new  or  subsequent 
license  is  prior  to  [insert  date  three 
months  following  issuance  date  of  final 
rule]  are  subject  to  this  section  as 
promulgated  prior  to  [insert  date  three 
months  following  issuance  date  of  final 
rule]. 

6.  Amend  §  16.8  as  follows; 
a.  In  paragraph  (a)(1),  remove 

everything  after  the  phrase  "33  U-S.C. 


1341(c)(1)),"  and  add  in  its  place  the 
phrase  any  Indian  tribe  that  may  be 
affected  by  the  project,  and  members  of 
the  pubUc." 

b.  Paragraph  (a)(2)  is  revised. 

c.  Paragraphs  (b)-(c)  are  revised. 

d.  In  paragraphs  (d)  (1),  remove  the 
phrase  "Indian  tribes  and  other 
government  offices"  and  add  in  its  place 
the  phrase  "Indian  tribes,  other 
government  offices,  and  consulted 
members  of  the  public". 

e.  In  paragraph  (d)(2),  remove  the 
phrase  "agency  and  Indian  tribe"  and 
add  in  its  place  the  phrase  "agency, 
Indian  tribe,  and  member  of  the  public 
consulted". 

f.  Paragraph  (e)  is  revised. 

g.  Paragraph  (f)  is  revised. 

h.  In  paragraph  (h),  remove  the  phrase 
"agency  or  Indian  tribe"  and  add  in  its 
place  the  phrase  "agency,  Indian  tribe, 
or  member  of  the  public". 

i.  In  paragraph  (i)2(i),  remove 
everything  after  the  word  "until"  and 
add  in  its  place  "a  final  order  is  issued 
on  the  license  application.". 

j.  Paragraph  (j)  is  revised. 

The  revised  and  added  text  reads  as 
follows: 

$16.8    Consultation  requirements. 

(a)*  *  * 

(2)  The  Director  of  the  Office  of 
Energy  Projects  will,  upon  request, 
provide  a  list  of  known  appropriate 
Federal,  state,  and  interstate  resource 
agencies,  and  Indian  tribes,  and  local, 
regional,  or  national  non-governmental 
organizations  likely  to  be  interested  in 
any  license  appUcation  proceeding. 

(b)  First  Stage  of  Consultation.  (1)  A 
potential  applicant  for  a  new  or 
subsequent  license  must,  at  the  time  it 
files  its  notification  of  intent  to  seek  a 
license  pursuant  to  §  5.3  of  this  chapter, 
provide  a  copy  of  the  Pre-Application 
Document  required  by  §  5.4  of  this 
chapter  to  the  entities  specified  in  that 
paragraph. 

(2)  A  potential  applicant  for  a 
nonpower  license  or  exemption  must 
promptly  contact  each  of  the 
appropriate  resource  agencies,  Indian 
tribes,  and  members  of  the  public  listed 
in  paragraph  (a)(1)  of  this  section,  and 
the  Commission  with  the  following 
information: 

(i)  Detailed  maps  showing  existing 
project  boundaries,  if  any,  proper  land 
descriptions  of  the  entire  project  area  by 
township,  range,  and  section,  as  well  as 
by  state,  county,  river,  river  mile,  and 
closest  town,  and  also  showing  the 
specific  location  of  all  existing  and 
proposed  project  facilities,  including 
roads,  transmission  Unes,  and  any  other 
appurtenant  facilities; 

Ui)  A  general  engineering  design  of 
the  existing  project  and  any  proposed 
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changes,  with  a  description  of  any 
existing  or  proposed  diversion  of  a 
stream  through  a  canal  or  penstock; 

(iii)  A  summary  of  the  existing 
operational  mode  of  the  project  and  any 
proposed  changes; 

(iv)  Identification  of  the  environment 
affected  or  to  be  affected,  the  significant 
resources  present  and  the  applicant's 
existing  and  proposed  enviroiunental 
protection,  mitigation,  and 
erdiancement  plans,  to  the  extent  known 
at  that  time; 

(v)  Streamflow  and  water  regime 
information,  including  drainage  area, 
natural  flow  periodicity,  monthly  flow 
rates  and  durations,  mean  flow  Hgures 
illustrating  the  mean  daily  streamflow 
curve  for  each  month  of  the  year  at  the 
point  of  diversion  or  impoundment, 
with  location  of  the  stream  gauging 
station,  the  method  used  to  generate  the 
streamflow  data  provided,  and  copies  of 
all  records  used  to  derive  the  flow  data 
used  in  the  applicant's  engineering 
calculations; 

(vi)  Detailed  descriptions  of  any 
proposed  studies  and  the  proposed 
methodologies  to  be  employed;  and 

(vii)  Any  statement  required  by 
§  4.301(a)  of  this  chapter. 

(3)  Not  earlier  than  30  days,  but  not 
later  than  60  days,  from  the  date  of  the 
potential  applicant's  letter  transmitting 
the  Pre-Application  Document  to  the 
agencies.  Indian  tribes  and  members  of 
the  public  under  paragraph  (b)(1)  of  this 
section,  the  potential  applicant  must: 

(i)  Hold  a  joint  meeting,  including  an 
opportunity  for  a  site  visit,  with  all 
pertinent  agencies.  Indian  tribes  and 
members  of  the  public  to  review  the 
information  and  to  discuss  the  data  and 
studies  to  be  provided  by  the  potential 
applicant  as  part  of  the  consultation 
process;  and 

(ii)  Consult  with  the  resource 
agencies.  Indian  tribes  and  members  of 
the  public  on  the  scheduling  of  the  joint 
meeting;  and  provide  each  resource 
agency.  Indian  tribe,  member  of  the 
public,  and  the  Commission  with 
written  notice  of  the  time  and  place  of 
the  joint  meeting  and  a  written  agenda 
of  the  issues  to  be  discussed  at  the 
meeting  at  least  15  days  in  advance. 

(4)  The  potential  applicant  must  make 
either  audio  recordings  or  written 
transcripts  of  the  joint  meeting,  and 
must  upon  request  promptly  provide 
copies  of  these  recordings  or  transcripts 
to  the  Commission  and  any  resource 
agency,  Indian  tribe,  or  member  of  the 
public. 

(5)  Unless  otherwise  extended  by  the 
Director  of  Office  of  Energy  Projects 
pursuant  to  paragraph  (b)(6)  of  this 
section,  not  later  than  60  days  after  the 
joint  meeting  held  under  paragraph 


(b)(3)  of  this  section  each  interested 
resource  agency,  and  Indian  tribe,  and 
member  of  the  public  must  provide  a 
potential  applicant  with  written 
comments: 

(i)  Identifying  its  determination  of 
necessary  studies  to  be  performed  or 
information  to  be  provided  by  the 
potential  applicant; 

(ii)  Identifying  the  basis  for  its 
determination; 

(iii)  Discussing  its  understanding  of 
the  resource  issues  and  its  goals 
objectives  for  these  resources; 

(iv)  Explaining  why  each  study 
methodology  recommended  by  it  is 
more  appropriate  than  any  other 
available  methodology  alternatives, 
including  those  identifled  by  the 
potential  applicant  pursuant  to 
paragraph  (b)(2)(vi)  of  this  section; 

(v)  Documenting  that  the  use  of  each 
study  methodology  recommended  by  it 
is  a  generally  accepted  practice;  and 

(vi)  Explaining  now  tne  studies  and 
information  requested  will  be  useful  to 
the  agency.  Indian  tribe,  or  member  of 
the  public  in  furthering  its  resource 
goals  and  objectives. 

(6)(i)  If  a  potential  applicant  and  a 
resource  agency,  Indian  tribe,  or 
member  of  the  public  disagree  as  to  any 
matter  arising  during  the  first  stage  of 
consultation  or  as  to  the  need  to 
conduct  a  study  or  gather  information 
referenced  in  paragraph  (c)(2)  of  this 
section,  the  potential  applicant  or 
resource  agency,  or  Indian  tribe,  or 
member  of  the  public  may  refer  the 
dispute  in  writing  to  the  Director  of  the 
Office  of  Energy  Projects  (Director)  for 
resolution. 

(ii)  The  entity  referring  the  dispute 
must  serve  a  copy  of  its  written  request 
for  resolution  on  the  disagreeing  party  at 
the  time  the  request  is  submitted  to  the 
Director.  The  disagreeing  party  may 
submit  to  the  Director  a  written 
response  to  the  referral  within  15  days 
of  the  referral's  submittal  to  the 
Director. 

(iii)  Written  referrals  to  the  Director 
and  written  responses  thereto  pursuant 
to  paragraphs  (b)(6){i)  or  (b)(6^(ii)  of  this 
section  must  be  filed  with  the  Secretary 
of  the  Commission  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedure,  and  must  indicate  that  they 
are  for  the  attention  of  the  Director  of 
the  Office  of  Energy  Projects  pursuant  to 
§  16.8(b)(6). 

(iv)  The  Director  will  resolve  disputes 
by  an  order  directing  the  potential 
applicant  to  gather  such  information  or 
conduct  such  study  or  studies  as,  in  the 
Director's  view,  is  reasonable  and 
necessary. 

(v)  If  a  resource  agency,  Indian  tribe, 
or  member  of  the  public  fails  to  refer  a 


dispute  regarding  a  request  for  a 
potential  applicant  to  obtain 
information  or  conduct  studies  (other 
than  a  dispute  regarding  the  information 
specified  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  as  applicable),  the 
Commission  will  not  entertain  the 
dispute  following  the  filing  of  the 
license  application. 

(vi)  If  a  potential  applicant  fails  to 
obtain  information  or  conduct  a  study  as 
required  by  the  Director  pursuant  to 
paragraph  (b)(6)(iv)  of  this  section,  its 
application  will  be  considered  deficient. 
-    (7)  Unless  otherwise  extended  by  the 
Director  pursuant  to  paragraph  (b)(6)  of 
this  section,  the  first  stage  of 
consultation  ends  when  all  participating 
agencies,  Indian  tribes,  and  members  of 
the  public  provide  the  written 
comments  required  under  paragraph 
(b)(5)  of  this  section  or  60  days  after  the 
joint  meeting  held  under  paragraph 
(b)(3)  of  this  section,  whichever  occurs 
first. 

(c)  Second  stage  of  consultation.  (1) 
Unless  determined  otherwise  by  the 
Director  of  the  Office  of  Energy  Projects 
pursuant  to  paragraph  (b)(6)  of  this 
section,  a  potential  applicant  must 
complete  all  reasonable  and  necessary 
studies  and  obtain  all  reasonable  and 
necessary  information  requested  by 
resource  agencies.  Indian  tribes,  and 
members  of  the  public  under  paragraph 
(b)  of  this  section  to  which  the  potential 
applicant  has  agreed.  The  appliccuit 
shall  also  obtain  any  data  and  conduct 
any  studies  required  by  the  Commission 
pursuant  to  the  dispute  resolution 
procedures  of  paragraph  (b)(6)  of  this 
section.  These  studies  must  be 
completed  and  the  information 
obtained: 

(i)  Prior  to  filing  the  application,  if  the 
results: 

(A)  Would  influence  the  financial 
(e.g.,  instream  flow  study)  or  technical 
feasibility  of  a  project  (e.g.,  study  of 
potential  mass  soil  movement);  or 

(B)  Are  needed  to  determine  the 
design  or  location  of  project  features, 
reasonable  alternatives  to  the  project, 
the  impact  of  the  project  on  important 
natural  or  cultural  resources  (e.g., 
resource  surveys),  suitable  mitigation  or 
enhancement  measures,  or  to  minimize 
impact  on  significant  resources  (e.g., 
wild  and  scenic  river,  anadromous  fish, 
endangered  species,  caribou  migration 
routes); 

(ii)  After  filing  the  application  but 
before  license  issuance,  if  the  applicant 
otherwise  complied  with  the  provisions 
of  paragraph  (b)(1)  or  (b)(2)  of  this 
section,  as  applicable,  no  later  than  four 
years  prior  to  the  expiration  date  of  the 
existing  license  and  the  results: 
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(A)  Would  be  those  described  in 
paragraphs  (c)(l)(i)  (A)  or  (B)  of  this 
section;  and 

(B)  Would  take  longer  to  conduct  and 
evaluate  than  the  time  between  the 
conclusion  of  the  first  stage  of 
consultation  and  the  new  license 
application  filing  deadline. 

(iii)  After  a  new  license  is  issued,  if 
the  studies  can  be  conducted  or  the 
information  obtained  only  after 
construction  or  operation  of  proposed 
facilities,  would  determine  the  success 
of  protection,  mitigation,  or 
enhancement  measures  (e.g.,  post- 
construction  monitoring  studies),  or 
would  be  used  to  refine  project 
operation  or  modify  project  facilities. 

(2)  If,  after  the  end  of  the  first  stage 
of  consultation  as  defined  in  paragraph 
(b)(7)  of  this  section,  a  resource  agency, 
Indian  tribe,  or  member  of  the  public 
requests  that  the  potential  applicant 
conduct  a  study  or  gather  information 
not  previously  identified  and  specifies 
the  basis  for  its  request,  under 
paragraphs  (b)(5)(i}-(vi)  of  this  section, 
the  potential  applicant  will  promptly 
initiate  the  study  or  explain  to  the 
requesting  entity  why  it  believes  the 
request  is  not  reasonable  or  necessary.  If 
the  potential  applicant  declines  to 
obtain  the  information  or  conduct  the 
study,  the  potential  applicant,  any 
resource  agency,  Indian  tribe,  or 
consulted  member  of  the  public  may 
refer  any  such  request  to  the  Director  of 
the  Office  of  Energy  Projects  for  dispute 
resolution  under  the  procedures  and 
subject  to  the  other  requirements  set 
forth  in  paragraph  (b)(6)  of  this  section. 

(3)(i)  The  results  of  studies  and 
information-gathering  referenced  in 
paragraphs  (c)(l)(ii)  and  (c)(2)  of  this 
section  will  be  treated  as  additional 
information;  and 

(ii)  Filing  and  acceptance  of  an 
Application  will  not  be  delayed  and  an 
application  will  not  be  considered 
deficient  or  patently  deficient  pursuant 
to  §  4.32(e)(1)  or  (e)(2)  of  this  section 
merely  because  the  study  or  information 
gathering  is  not  complete  before  the 
application  is  filed. 

(4)  A  potential  applicant  must  provide 
each  resource  agency,  Indian  tribe,  and 
consulted  member  of  the  public  with: 

(i)  A  copy  of  its  draft  application  that: 

(A)  Indicates  the  type  ot  application 
the  potential  applicant  expects  to  file 
with  the  Commission;  and 

(B)  Responds  to  any  comments  eind 
recommendations  made  by  any  resource 
agency,  Indian  tribe,  or  consulted 
member  of  the  public  either  during  the 
first  stage  of  consultation  or  under 
paragraph  (c)(2)  of  this  section; 

(ii)The  results  of  all  studies  and 
information-gathering  either  requested 


by  that  resource  agency,  Indian  tribe,  or 
consulted  member  of  the  public  in  the 
first  «tage  of  consultation  (or  under 
paragraph  (c)(2)  of  this  section  if 
available)  or  which  pertain  to  resources 
of  interest  to  that  resource  agency, 
Indian  tribe,  or  consulted  member  of  the 
public  and  which  were  identified  by  the 
potential  applicant  pursuant  to 
paragraph  (b)(2)(vi)  of  this  section, 
including  a  discussion  of  the  results  and 
any  proposed  protection,  mitigation,  or 
enhancement  measure;  and 

(iii)  A  written  request  for  review  and 
comment. 

(5)  A  resource  agency,  Indian  tribe,  or 
consulted  member  of  the  public  will 
have  90  days  from  the  date  of  the 
potential  applicant's  letter  transmitting 
the  paragraph  (c)(4)  of  this  section 
information  to  it  to  provide  written 
conunents  on  the  information  submitted 
by  a  potential  applicant  under 
paragraph  (c)(4)  of  this  section. 

(6)  If  the  written  comments  provided 
under  paragraph  (c)(5)  of  this  section 
indicate  that  a  resource  agency,  Indian 
tribe,  or  consulted  member  of  the  public 
has  a  substantive  disagreement  with  a    ^ 
potential  applicant's  conclusions 
regarding  resource  impacts  or  its 
proposed  protection,  mitigation,  or 
enhancement  measures,  the  potential 
applicant  will: 

(i)  Hold  at  least  one  joint  meeting 
with  the  resource  agency,  Indian  tribe, 
other  agencies,  consulted  member  of  the 
public  and  other  agencies  with  similar 
or  related  areas  of  interest,  expertise,  or 
responsibility  not  later  than  60  days 
ft'om  the  date  of  the  written  comments 
of  the  disagreeing  agency's,  Indian 
tribe's,  or  consulted  member  of  the 
public's  written  comments  to  discuss 
and  to  attempt  to  reach  agreement  on  its 
plan  for  environmental  protection, 
mitigation,  or  enhancement  measures; 
and 

(ii)  Consult  with  the  disagreeing 
agency,  Indian  tribe,  other  agencies  with 
similar  or  related  areas  of  interest, 
expertise,  and  responsibility,  and 
consulted  member  of  the  public  on  the 
scheduling  of  the  joint  meeting;  and 
provide  the  disagreeing  resource  agency, 
Indian  tribe,  consulted  member  of  the 
public,  or  other  agencies  with  similar  or 
related  areas  of  interest,  expertise,  or 
responsibility,  and  the  Commission 
with  written  notice  of  the  time  and 
place  of  each  meeting  and  a  written 
agenda  of  the  issues  to  be  discussed  at 
the  meeting  at  least  15  days  in  advance. 

(7)  The  potential  applicant  and  any 
disagreeing  resource  agency,  Indian 
tribe,  or  consulted  member  of  the  public 
may  conclude  a  joint  meeting  with  a 
docimient  embodying  any  agreement 
among  them  regarding  environmental 


protection,  mitigation,  or  enhancement 
measures  and  any  issues  that  are 
Vinresolved. 

(8)  The  potential  applicant  must 
describe  all  disagreements  with  a 
resource  agency,  Indian  tribe,  or 
consulted  member  of  the  public  on 
technical  or  environmental  protection, 
mitigation,  or  enhancement  measures  in 
its  application,  including  ain  .  • 
explanation  of  the  basis  for  the 
applicant's  disagreement  with  the 
resource  agency.  Indian  tribe,  and 
consulted  member  of  the  public,  and 
must  include  in  its  application  any 
document  developed  pursuant  to 
paragraph  (c)(7)  of  this  section. 

(9)  A  potential  applicant  may  file  an 
application  with  the  Commission  if: 

(i)  It  has  complied  with  paragraph 
(c)(4)  of  this  section  and  no  resource 
agency.  Indian  tribe,  or  consulted 
member  of  the  public  has  responded 
with  substantive  disagreements  by  the 
deadline  specified  in  paragraph  (c)(5)  of 
this  section;  or 

(ii)  It  has  complied  with  paragraph 
(c)(6)  of  this  section  and  a  resource 
agency,  Indian  tribe,  or  consulted 
member  of  the  public  has  responded 
with  sybstantive  disagreements. 

(10)  The  second  stage  of  consultation 
ends: 

(i)  Ninety  days  after  the  submittal  of 
information  pursuant  to  paragraph  (c)(4) 
of  this  section  in  cases  where  no 
resource  agency.  Indian  tribe,  or 
consulted  member  of  the  public  has 
responded  vdth  substantive 
disagreements;  or 

(ii)  At  the  conclusion  of  the  last  joint 
meeting  held  pursuant  to  paragraph 
{c)(6)  of  this  section  in  case  where  a 
resource  agency,  Indian  tribe,  or 
consulted  member  of  the  public  has 
responded  with  substantive 
disagreements. 

(e)  Resource  agency,  Indian  tribe,  or 
member  of  the  public  waiver  of 
compliance  with  consultation 
requirements.  (1)  If  a  resource  agency. 
Indian  tribe,  or  consulted  member  of  the 
public  waives  in  writing  compliance 
with  any  requirement  of  this  section,  a 
potential  applicant  does  not  have  to 
comply  with  that  requirement  as  to  that 
agency,  Indian  tribe,  or  consulted 
member  of  the  public. 

(2)  If  a  resource  agency,  Indi^  tribe, 
or  consulted  member  of  the  public  fails 
to  timely  comply  with  a  provision 
regarding  a  requirement  of  this  section, 
a  potential  applicant  may  proceed  to  the 
next  sequential  requirement  of  this 
section  without  waiting  for  the  resource 
agency,  Indian  tribe,  or  consulted 
member  of  the  public  to  comply: 
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'  (3)  The  failure  of  a  resource  agency, 
Indian  tribe,  or  consulted  member  of  the 
public  to  timely  comply  with  a 
provision  regarding  a  requirement  of 
this  section  does  not  preclude  its 
participation  in  subsequent  stages  of  the 
consultation  process. 

(4)  Following  [insert  issuance  date  of 
final  rule)  a  potential  license  applicant 
engaged  in  pre-filing  consultation  under 
this  part  may  during  first  stage 
consultation  request  to  incorporate  into 
pre-filing  consultation  any  element  of 
the  integrated  license  application 
process  provided  for  in  part  5  of  this 
chapter.  Any  such  request  must  be 
accompanied  by  a: 

(i)  Specific  description  of  how  the 
element  of  the  part  5  license  application 
would  fit  into  the  pre-filing  consultation 
process  under  this  part:  and 

(ii)  Demonstration  that  the  potential 
license  applicant  has  made  every 
reasonable  effort  to  contact  all  resource 
agencies,  Indian  tribes,  non- 
governmental organizations,  and  others 
affected  by  the  applicant's  proposal,  and 
that  a  consensus  exists  in  favor  of 
incorporating  the  specific  element  of  the 
part  5  process  into  the  pre-filing 
consultation  under  this  part. 

(f)  Application  requirements 
documenting  consultation  and  any 
disagreements  with  resource  agencies, 
Indian  tribes,  or  members  of  the  public. 
An  applicant  must  show  in  Exhibit  E  of 
its  application  that  it  has  met  the 
requirements  of  paragraphs  (b)  through 
(d)  and  §  16.8(i),  and  must  include: 

(1)  Any  resource  agency's,  Indian 
tribe's,  or  member  of  the  public's  letters 
containing  conunents, 
recommendations,  and  proposed  terms 
and  conditions; 

(2)  Any  letters  from  the  public 
containing  comments  and 

.  recommendations: 

(3)  Notice  of  any  remaining 
disagreements  with  a  resource  agency. 
Indian  tribe,  or  consulted  member  of  the 
public  on: 

(i)  The  need  for  a  study  or  the  manner 
in  which  a  study  should  be  conducted 
and  the  applicant's  reasons  for 
disagreement; 

(ii)  Information  on  any  environmental 
protection,  mitigation,  or  enhancement 
measure,  including  the  basis  for  the 
applicant's  disagreement  with  the 
resource  agency.  Indian  tribe,  or 
consulted  member  of  the  public. 

(4)  Evidence  of  any  waivers  under 
paragraph  (e)  of  this  section; 

(5)  Evidence  of  all  attempts  to  consult 
with  a  resource  agency,  Indian  tribe,  or 
consulted  member  of  the  public,  copies 
of  related  dociunents  showing  the 
attempts,  and  documents  showing  the 


conclusion  of  the  second  stage  of 
consultation. 

(6)  An  explanation  of  how  and  why 
the  project  would,  would  not,  or  should 
not.  comply  with  any  relevant 
comprehensive  plan  as  defined  in  §  2.19 
ofthis  chapter  and  a  description  of  any 
relevant  resource  agency  or  Indian  tribe 
determination  regarding  the  consistency 
of  the  project  with  any  such 
comprehensive  plan; 

(7)  A  description  of  how  the 
applicant's  proposal  addresses  the 
significant  resource  issues  raised  by 
members  of  the  public  during  the  joint 
meeting  held  pursuant  to  paragraph 
(b)(2)  of  this  section. 
***** 

(j)  Transition  provisions.  (1)  This 
section  shall  apply  to  license 
applications  for  which  the  deadline  f6r 
filing  a  notification  of  intent  to  seek  a 
new  or  subsequent  license  is  (insert  date 
three  months  following  issuance  date  of 
final  rule]  or  later. 

(2)  Applications  for  which  the 
deadline  date  for  filing  a  notification  of 
intent  to  seek  a  new  or  subsequent 
license  is  prior  to  [insert  date  three 
months  following  issuance  date  of  final 
rule)  are  subject  to  the  provisions  of 
§  16.8  as  promulgated  prior  to  (insert 
date  three  months  following  issuance 
date  of  final  rule). 


§16.9    [Amended] 

7.  Amend  §  16.9  as  follows: 

In  paragraph  (d)(l)(iii),  remove  the 
phrase  "agencies  and  Indian  tribes"  and 
add  in  its  place  the  phrase  "agencies, 
Indian  tribes,  and  non-governmental 
organizations". 

8.  Amend  §  16.10  as  follows: 

a.  Paragraph  (d)  is  removed. 

b.  Paragraph  (e)  is  redesignated  as 
paragraph  (d)  and  is  revised. 

c.  Paragraph  (f)  is  removed. 

The  revised  text  reads  as  follows: 

§  1 6.1 0    Information  to  be  provided  by  an 
applicant  for  new  license:  Filing 
requirements. 

***** 

(d)  inclusion  in  application.  The 
information  required  to  be  provided  by 
this  section  must  be  included  in  the 
application  as  a  separate  exhibit  labeled 
"Exhibit  H." 


§16.11     [Amended] 

9.  Amend  §  16.11  by  removing 
paragraph  (a)(2). 

§16.19    [Amended] 

10.  Amend  §  16.19  by  removing 
paragraphs  (b)(3)  and  (b)(4). 


§  16.20    [Amended] 

11.  Amend  §  16.20  by  revising 
paragraph  (c)  to  read  as  follows: 

***** 

(c)  Requirement  to  file.  An  applicant 
niust  file  an  application  for  subsequent 
license  at  least  24  months  before  the 
expiration  of  the  existing  license. 


PART  38&-RULES  OF  PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717Z.  3301-3432;  16  U.S.C.  791a-«25r, 
2601-2645:  31  U.S.C.  9701:  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502:  49  App.  U.S.C.  1-85 
(1988). 

2.  Amend  §  385.214  by  revising 
paragraphs  (a)(2)  and  (a)(3)  to  read  as 
follows: 

§385.214    Intervention  (Rule  214). 

(a)*  *   * 

(2)  Any  State  Commission,  the 
Advisory  Council  on  Historic 
Preservation,  and  the  U.S.  Departments 
of  Agriculture,  Commerce,  and  the 
Interior,  and  any  state  fish  and  wildlife 
or  water  quality  certification  agency  is 
a  party  to  any  proceeding  upon  filing  a 
notice  of  intervention  in  that 
proceeding,  if  the  notice  is  filed  within 
the  period  established  under  Rule 
210(b).  If  the  period  for  filing  notice  has 
expired,  a  State  Commission,  the 
Advisory  Council  on  Historic 
Preservation,  and  the  U.S.  Departments 
of  Agriculture,  Commerce,  and  the 
Interior,  state  fish  and  wildlife  or  water 
quality  certification  agency  must 
comply  with  the  rules  for  motions  to 
intervene  applicable  to  any  person 
under  paragraph  (a)(3)  of  this  section 
including  the  content  requirements  of 
paragraph  (b)  of  this  section. 

(3)  Any  person,  other  than  the 
Secretary  of  Energy  or  a  State 
Commission,  the  Advisory  Council  on 
Historic  Preservation,  and  the  U.S. 
Departments  of  Agriculture,  Commerce, 
and  the  Interior,  and  any  state  fish  and 
wildlife  or  water  quality  certification 
agency  seeking  to  intervene  to  become 
a  party  must  file  a  motion  to  intervene. 
***** 

3.  Amend  §385.2201  by  adding 
paragraph  (g)(2)  to  read  as  follows: 

§  385.2201     Rules  governing  off  ttw  record 
communications  (Rule  2201). 

***** 

(g)  *   *   * 

(2)  The  disclosure  requirement  of 
paragraph  (g)(1)  of  this  section  shall 
apply,  with  respect  to  communications 
with  a  cooperating  agency,  only  to  study 


results,  data,  or  other  information 
obtained  in  writing  or  orally  from  the 
cooperating  agency.  Communications  of 
a  deliberative  nature,  including  drafts  of 
NEPA  documents  and  related 
communications,  are  exempt  from  the 
disclosure  requirement. 
***** 

Note:  The  following  Appendices  will  not 
be  published  in  the  Code  of  Federal 
Regulations. 

Appendix  A 
List  of  Conunenters 

Licensees 

Alaska  Power  &  Telephone  Co.  (APT) 

Ameren/UE  . 

American  Electric  Power  Company  (AEF) 

CHI  Energy,  Inc.  (CHI) 

Connecticut  Small  Power  Producers 

Association  (CSPPA) 
Domtar,  Inc.,  Madison  Paper,  and  Great  Lakes 

Hydro  America  (DM&GLH) 
Domtar,  Inc.  (Domtar) 
Duke  Power  Company  (Duke) 
Edison  Electric  Institute  (EIEI) 
FAMP 

FPL  Energy  (FPL) 

Georgia  Power  Company  (Georgia  Power) 
Hydroelectric  Relicensing  Reform  Task  Force 

(HLRTC)'299 
Idaho  Power  Company  (IPC) 
National  Hydropower  Association  (NHA) 
National  Hydropower  Association,  American 

Public  Power  Association,  and  Edison 

Electric  Institute  (NHA) 
New  York  Power  Authority  (NYPA) 
North  American  Hydro  (NAH) 
Northeast  Utilities  (NEU) 
PacifiCorp 

Pacific  Gas  &  Electric  Co.  (PG&E) 
Puerto  Rico  Electric  Power  Authority 

(PREPA) 
Seattle  City  Light  (SCL) 
Southern  California  Edison  Company  (SCE) 
Southern  Company  (Southern) 
Wausau-Mosinee  Paper  Corp.  (Wausau) 
WE  Energies 

Western  Public  Power  Districts  (WPPD) 
Xcel  Energy  (Xcel) 

Non-Governmental  Organizations 

Adirondack  Mountain  Club  (ADK) 
Alabama  River  Alliance  (Alabama  Rivers) 
American  Rivers  (AmRivers) 
American  Whitewater  (AW) 
Appalachian  Mountain  Club  (AMC) 
Catawba-Wateree  Relicensing  Coalition  (C- 

WRC) 
Connecticut  River  Watershed  Council 

(CRWC) 
Hydropower  Reform  Coalition  (HRC) 
Kayak  and  Canoe  Club  of  New  York  (KCCNY) 
New  England  FLOW  (NE  FLOW) 
New  York  Rivers  United  (NYRU) 
Pacific  Fishery  Management  Council  (PFMC) 
River  Alliance  of  Wisconsin  (RAW) 


288  HUITC  members  are  drawn  from  the 
memberships  of  the  American  Public  Power 
Association,  Edison  Electric  Institute,  and  National 
Hydropower  Association. 


Federal  Agencies 

Advisory  Council  on  Historic  Preservation 

(ACHP) 
Environmental  Protection  Agency 
National  Marine  Fisheries  Service  (NMFS) 
U.S.  Department  of  the  Interior  (Interior) 

States/State  Agencies 

Alaska  Department  of  Fish  and  Game 

(ADF&G) 
Alabama  Division  of  Wildlife  and  Freshwater 

Fisheries  (Alabama  ] 
California  Resources  Agency.  California  EPA, 

State  Water  Resources  Control  Board 

(California) 
California  Department  of  Water  Resources 

(CDWR) 
California  Resources  Agency,  California  EPA, 

State  Water  Resources  Control  Board. 

Department  of  Fish  and  Game,  State  of 

California  Office  of  the  Attorney  General 

(California) 
Maryland  Department  of  Natural  Resources 

(Maryland  DNR) 
Michigan  Department  of  Natural  Resources 

(Michigan  DNR) 
New  Hampshire  Department  of 

Environmental  Services  (NHDES) 
New  York  State  Department  of 

Environmental  Conservation  (NYSDEC) 
North  Carolina  Wildlife  Resources 

Commission  (NCWRC) 
Northeast  Utilities  (NEU) 
Oklahoma  Water  Resources  Board  (OWRB) 
Placer  County  Water  Agency  (PCWA) 
Snohomish  County  PUD  and  City  of  Everett 

(Snohomish) 
South  Carolina  Division  of  Water  Quality 

(SCDWQ) 
State  of  Oregon 
State  of  Washington 
State  of  Virginia 
State  of  Vermont,  Agency  of  Natural 

Resources  (VANR) 
Washington  Department  of  Ecology  (WDOE) 
Wisconsin  Department  of  Natural  Resources 

(Wisconsin  DNR) 
Wyoming  Game  and  Fish  Department 

(WGFD) 
Wyoming  Attorney  General,  Water  and 

Natural  Resources  Division  (Wyoming) 

Indian  Tribes 

Affiliated  Tribes  of  Northwest  Indians — 

Economic  Development  Corporation  (NW 

Indians) 
Bad  River  Band-Lake  Superior  Tribe  (BRB- 

LST) 
Caddo  Nation  of  Oklahoma  (Caddo) 
Coeur  d'Alene  Tribe 
Confederated  Salish-Kootenai  Tribes  (Salish- 

Kootenai) 
Confederated  Tribes  of  the  Umatilla  Indian 

Reservation  (CTUIR) 
Columbia  River  Inter-Tribal  Fish  Commission 

(CRITFC) 
Duck  Valley  Shoshone  Paiute  Tribes  of 

Nevada  and  Idaho  (Shoshone) 
Great  Lakes  Indian  Fish  and  Wildlife 

Commission  (GLIFWC) 
Haudenosaunee  Environmental  Task  Force 

(HETF) 
Klamath  River  Inter-Tribal  Fish  and  Water 

Commission  (KRITFWC) 
Klamath  Tribes  (KT) 
Menominee  Tribe  of  Wisconsin  (Menominee) 


Mississippi  Band  of  Choctaw  Indians 

(Choctaw) 
North  Fork  Rancheria  (NF  Rancheria) 
Pit  River  Tribal  Council,  Hammawi  Tritie ' 

(PRT) 
Quinault  Indian  Nation  (Quinault) 
St.  Regis  Mohawk  Tribe 

Individuals 

Jerrv'  Atkins 

Fred  Ayer  • 

A.  Williams  Cass 

Thomas  Sullivan,  Sullivan  &  Gomez 

Engineers  (Sullivan) 
Nancy  Skancke 

Doug  Spalding  • 

David  Wehnes 

Other 

Kleinschmidt  Associates  (Kleinschmidt)     • 
Long  View  Associates  (Long  View) 
Troutman  Sanders  (Troutman) 
Van  Ness  Feldman  (Van  Ness) 

Appendix  B 

Specific  Requests  for  Comments 

1 48    What  contents  are  appropriate  for 
the  Pre-Application  Document? 

H  66    Does  proposed  study  criterion  (7)  or 
NHA's  recommended  study  criterion  (3)_ 
more  appropriately  deal  with  the  issue  of 
study  costs? 

1|90    (a)  What  modifications,  if  any,    ' 
should  be  made  to  the  proposed  study 
dispute  resolution  process? 

(b)  What  modifications,  if  any,  should  be 
made  to  the  proposed  advisory  panel? 

H 105     (a)  In  light  of  the  proposal  to 
include  full  public  participation  and 
mandatory,  binding  study  dispute  resolution 
in  the  traditional  process,  should  the  • 
deadline  date  for  filing  the  water  quality 
certification  application  for  this  process 
remain  when  the  license  application  is  filed, 
or  is  there  good  reason  to  make  the  deadline 
date  later? 

(b)  Should  the  deadline  date  for  filing  a 
water  quality  certification  application  in  the 
ALPremain  the  application  filing  date,  or  be 
moved  to  a  later  date? 

H  163    Should  the  integrated  process 
regulations  encourage  license  applicants  to 
include  with  their  draft  license  applications 
a  non-binding  statement  of  whether  or  not 
they  intend  to  engage  in  settlement 
negotiations? 

11172     Should  the  proposed  integrated 
process  apply  to  original  license  **  = 

applications? 

II 181     Are  there  circumstances  in  which 
one  study  dispute  jesolution  advisory  panel 
can  make  recommendations  with  respect  to 
disputes  involving  different,  but  related 
resoiut:es,  such  as  fisheries  and  aquatic 
resources? 

^  184     Should  participants  be  permitted  to 
make  new  information-gathering  or  study 
requests,  as  opposed  to  requests  for 
modification  of,  or  disputes  concerning  the 
implementation  of,  existing  studies, 
following  the  updated  status  report? 

f  185    Should  the  rules  require  parties  to 
file  written  comments  on  the  potential 
applicant's  initial  and  updated  status  reports 
prior  to  the  required  meeting? 

i  187    (a)  After  the  updated  status  report, 
should  a  draft  license  application  be 
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circulated  for  comment,  or  would  it  be 
preferable  for  the  participants  to  continue 
informally  working  on  resolution  of 
outstanding  issues? 

(b)  If  a  draft  license  application  is  required, 
should  it  be  required  to  track  the  contents  of 
the  final  license  application,  or  would  it  be 
preferable  to  require  it  to  include  only  a 
revised  Exhibit  E.  and/or  any  other  materials? 

11  UIO  Should  Federal  and  stale  agencies 
be  required  to  provide  preliminary 
recommendations,  terms  and  conditions,  or 
prescriptions  following  the  updated  status 
report  if  the  Commission  determines  that  all 
ne<:essary  information  required  by  the  study 
plan  is  already  in  the  record? 

T  191     If  Federal  and  statt^agencies  are 
required  to  provide  preliminary 
recommendations,  terms  and  conditions,  or 
prescriptions  following  the  updated  status 


report,  how  can  the  Cominission  ensure  that 
they  have  an  adequate  opportunity  to 
consider  public  comment  on  their  proposed 
terms  and  conditions  if  such  an  approach 
were  adopted,  and  how  can  such  an 
approach  best  be  accommodated  where  the 
resource  agencies  are  cooperating  agencies 
for  development  of  the  NEPA  document? 

^  198     (a)  Which  process  steps  in  the 
proposed  integrated  process  may  require 
adjustment? 

(b)  Which  time  frames,  if  any.  should  be 
speciTied  in  the  regulations  for  purposes  of 
guiding  the  development  of  a  process  plan 
and  schedule  (including  studies),  and  which 
may  not  be  appropriate  for  specification  in 
the  regulations,  but  rather  should  be 
developed  entirely  in  the  context  of  case- 
spei:ific  facts? 


1 207     Are  there  circumstances  under 
which  binding  study  dispute  resolution 
could  be  conducted  in  the  ALP  in  a  manner 
that  safeguards  the  collaborative  process? 

T  21 1     What  approaches  to  streamlining 
the  licensing  process  for  small  projects  other 
than  non-consensual  waiver  of  filing 
requirements  may  be  viable  that  also  protect 
the  interests  of  stakeholders  other  than  the 
license  applicant? 

1212     Should  the  Commission  amend  its 
regulations  to  permit  license  applicants  to 
file  draft  applicant-prepared  environmental 
analyses  with  license  applications  prepared 
using  the  traditional  process,  in  light  of  (he 
proposed  modifications  to  that  project? 

\  223     Should  project  boundaries  be 
required  for  all  licenses  and  exemptions? 

Appendix  C 
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BILUNa  CODE  6717^1-P 


Friday, 

March  21,  2003 


Part  m 

Department  of 
Housing  and  Urban 
Development 

Federal  Property  Suitable  as  Facilities  to 
Assist  the  Homeless;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-12] 

Federal  Property  Suitable  as  Facilities 
to  Assist  trie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  70&-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify.  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 


property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Shirley  Kramer, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  mafle  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Air  Force:  Mr. 
Albert  F.  Lowas,  Jr.,  Air  Force  Real 
Property  Agency,  1700  North  Moore  St., 
Suite  2300.  Ariington,  VA  22209-2802; 
(703)  696-5501;  DOT:  Mr.  Rugene 
Spruill,  Project  Manager,  DOT 


Headquarters  Project  Team,  Department 
of  Transportation,  400  7th  Street.  SW, 
Room  10314,  Washington.  DC  20590; 
(202)  366-4246;  Energy:  Mr.  Tom  Knox. 
Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management,  CR-80,  Washington,  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets. 
NW,  Washington,  DC  20405;  (202)  501- 
0052;  Interior:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management, 
Department  of  the  Interior,  1849  C 
Street,  NW,  MS5512,  Washington,  DC 
20240;  (202)  219-0728;  Navy:  Mr. 
Charles  C.  Cocks,  Director,  Department 
of  the  Navy,  Real  Estate  Policy  Division, 
Naval  Facilities  Engineering  Command. 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE,  Suite  1000,  Washington,  DC 
20374-r5065;  (202)  685-9200;  (These  are 
not  toll-free  numbers). 

Dated:  March  13,  2003. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  3/21/03 


Suitable/Available  Properties 

Buildings  (by  State) 
Alaska 

BIdg.  6165 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230007 

Status:  Unutilized 

Comment:  15970  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  6173 

Elmendorf  AFB 

Elmendorf  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230008 

Status:  Unutilized 

Comment:  16290  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  re<:ent  use — barracks,  off- 
site  use  only 

Bldg.  7525 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230009 

Status:  Unutilized 

Comment:  26.226  sq.  ft.,  need  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

dormitory,  off-site  use  only 

Arkansas 

■  Post  Antenna  Tower  Site 
1 . 5  west  of  USH wy  1 6S 
Gillette  Co:  AR  72055- 
Landholding  Agency:  GSA 
Property  Number:  54200230008 
Status:  Surplus 
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Comment:  radio  repeater  tower,  presence  of 
asbestos/lead  paint,  on  2.06  acres  GSA 
Number:  7-D-AR-563 

Joy  Antenna  Tower  Site 

Range  9  West 

Searcy  Co:  While  AR  72143- 

Landholding  Agency:  GSA 

Property  Number:  54200230011 

Status:  Surplus 

.Comment:  radio  repeater  tower,  presence  of 
asbestos/lead  paint,  subject  to  existing 
easements,  on  1.75  acres  GSA  Number:  7- 
D-AR-564 

Ja'mestown  Antenna  Tower  Site 

Jamestown  Co:  Independence  AR  7250- 

Landholding  Agency:  GSA 

Property  Number:  54200240001 

Status:  Surplus 

Comment:  radio  repeater  tower  on  1.05  acres, 

subject  to  existing  easements  GSA  Number: 

7-D-AR-0562 
Ash  Flat  Comm.  Site 
Gillette  Co:  AR  72055- 
Landholding  Agency:  GSA 
Property  Number:  54200240002 
Status:  Surplus 
Comment:  radio  repeater  tower  on  2.06  acres, 

subject  to  existing  easements  GSA  Number: 

7-D-AR-0565 

Idaho 

Bldg.  CF603 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200020004 

Status:  Excess 

Comment:  15,005  sq  ft.  cinder  block, 

presence  of  asbestos/lead  paint,  major 

rehab,  off-site  use  only 

Illinois 

Sec.  Sec.  Admin.  Ofc. 

525  18th  Street 

Rock  Island  Co:  IL 

Landholding  Agency:  GSA 

Property  Number:  54200310017 

Status:  Excess 

Comment:  5800  sq.  ft.,  most  recent  use — 

office 
GSA  Number:  l-G-IL-730 

Indiana 

Soc.  Sec.  Admin.  Ofc. 

327  West  Marion 

Elkhart  Co:  IN 

Landholding  Agency:  GSA 

Property  Number:  54200310016 

Status:  Excess 

Comment:  6600  sq.  ft.,  most  recent  use — 

office 
GSA  Number:  l-G-IN-596 

Michigan 

Detroit  Job  Corp  Center  10401  E.  Jefferson 

1265  St.  Clair 
Detroit  Co:  Wayne  MI 
Landholding  Agency:  GSA 
Property  Number:  54200230012 
Status:  Surplus 
Comment:  Parcel  One  =  80,590  sq.  ft.  bldg., 

needs  repair,  presence  of  asbestos;  Parcel 

Two  =  5140  sq.  ft.  bldg. 
GSA  Number:  2-L-MI-757 

Missouri 

BIdgs.  90A/B,  91A/B,  92A/B 


Jefferson  Barracks  Housing 
St.  Louis  Co:  MO  63125- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220002 
Status:  Excess 

Comment:  6450  sq.  ft.,  needs  repair,  includes 
2  acres 

Columbia  Federal  Ofc.  Bldg. 

608  Cherry  Street 

Columbia  Co:  Boone  MO  65201-7712 

Landholding  Agency:  GSA 

Property  Number:  54200230016 

Status:  Surplus 

Comment:  30,609  sq.  ft.,  needs  rehab,  most 

recent  use — office 
GSA  Number  :  7-C-MO-^33 
Old  Custom  House/P.O. 
815  Olive  Street 
St.  Louis  Co:  MO  63101- 
Landholding  Agency:  GSA 
Property  Number:  54200240016 
Status:  Surplus 
Comment:  6-story  office  building,  restrictive 

use  due  to  Historical  Landmark  status 
GSA  Number:  7-G-MO-074 

New  York 

Lockport  Comm.  Facility 
Shawnee  Road 
Lockport  Co:  Niagara  NY 
Landholding  Agency:  Air  Force 
Property  Nun>h«r:  18200040004 
Status:  Excess 

Comment:  2  concrete  block  bldgs.,  (415  & 
2929  sq.  ft.)  on  7.68  acres 

South  Dakota 

West  Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18199340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage 

Virginia 

Federal  Building 

103  South  Main  Street 

Farmville  Co:  Prince  Edward  VA  23901- 

Landholding  Agency:  GSA 

Property  Number:  54200310020 

Status:  Excess 

Comment:  7686  sq.  ft.,  historic  preservation 

covenants,  most  recent  use — office 
GSA  Number :  4-G-VA-732 

Land  (by  State) 
Florida 

Homestead  Communications  Annex 

Homestead  Co:  Dare  FL  33033- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210015 

Status:  Excess 

Comment:  20  acres  w/concrete  bldg.,  consist 
of  wetlands/100  year  floodplain,  most 
recent  use — high  frequency  regional 
broadcasting  system 

Kentucky 

Tract  832 

Cloverport  Access  Site  2 
Cloverport  Co:  Breckinridge  KY 
Landholding  Agency:  GSA 
Property  Number:  54200310018 


Status:  Excess 

Comment:  approx.  15.70  acres  including 
parking  area  &  boat  ramp,  chance  of 
flooding,  potential  lease  restriction 

GSA  Number:  4-D-KY-539D 

Missouri 

Improved  Land  ^ 

St.  Louis  Army  Ammunition  Plant 
4800  Goodfellow  Blvd. 
St.  Louis  Co:  MO  63120-1798     . 

Landholding  AGENCY:  GSA 

Property  Number  54200110007 

Status:  Surplus 

Comment:  21  acres  w/2  large  bldgs.  and 
numerous  small  bldgs.  situated  on  13  acres. 
5  acres  =  parking  lot  and  streets,  presence  of 
asbestos/lead  paint,  clean-up  required  to 
state  regulator  standards 
GSA  Number:  000000 

Montana 

Canyon  Ferry  Reservoir 

Portion 

Tracts  FS-l,FS-2,FS-3,  FS-4 

Lewis  &  Clark  Co:  MT  59602- 

Landholding  Agency:  GSA 

Property  Number:  54200240010  - 

Status:  Surplus 

Comment:  8.47  acres,  subject  to  existing 

easements,  buffer  zone  GSA  Numt)er:  7-1- 

MT-0409 

Nebraska 

Hastings  Radar  Bomb  Scoring 
Hastings  Co:  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810027 
Status:  Unutilized 
Comment:  11  acres 

South  Dakota 

S.  Nike  Ed.  Annex  Land 

Ellsworth  AFB 

Pennington  Co:  SD  57706- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220010 

Status:  Unutilized 

Comment:  7  acres  w/five  foundations  from 

demolished  bldgs.  remain  on  site;  with  a 

road  and  a  parking  lot 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Alabama 

Coosa  River  Storage  Annex 

Anniston  Army  Depot 

Talladega  Co:  q  AL  35161- 

Landholding  Agency:  GSA 

Property  Number:  54200230001 

Status:  Excess 

Comment:  136  storage  igloos,  two  cemeteries. 

sentry  bldg.,  ofc.  bldg..  admin,  bldg.  in 

poor  condition  on  2834  acres 
GSA  Number:  4-J-AL-541 

California 

Merced  Federal  Bldg. 

415  W.  18th  St. 

Merced  Co:  CA  95340- 

Landholding  Agency:  GSA 

Property  Numtier:  54200220012 

Status:  Surplus 

Comment:  15,492  sq.  ft,,  presence  of 
asbestos/lead  paint.  Historic  Preservation 
Covenant  will  be  included  in  deed, 
relocation  issue 
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GSA  Number:  9-G-CA-1567 

Colorado 

BIdg.  100 

La  lunta  Strate{{i(:  Range 
La  lunta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230001 
Status:  Kxcess 

Comment:  7760  sq.  ft.,  most  recent  use — 
admin/electronic  equip,  maintenance 

BIdg.  101 

La  lunta  Strategic  Range 
La  lunta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230002 
Status:  Excess 

Comment:  336  sq.  ft.,  most  recent  use — 
storage 

BIdg.  102 

La  lunta  Strategic  Range 
La  junta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230003 
Status:  Excess 

Comment:  1056  sq.  ft.,  most  recent  use — 
storage 

BIdg.  103 

La  lunta  Strategic  Range 
La  lunta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230004 
Status:  Excess 

Comment:  784  sq.  ft.,  most  recent  use — 
storage 

BIdg.  104 

La  lunta  Strategic  Range 
La  junta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230005 
Status:  Excess 

Comment:  312  sq.  ft.,  most  recent  use — 
storage 

BIdg.  106 

La  lunta  Strategic  Range 
La  junta  Co:  Otero  CO  81050-9501 
Landholding  Agency:  Air  Force 
Property  Number:  18200230006 
Status:  Excess 

Comment:  100  sq.  ft.,  most  recent  use — 
storage 

Idaho 

BIdg.  224  '       • 

Mountain  Home  Air  Force 

Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199840008 

Status:  Unutilized 

Comment:  1890  sq.  ft.,  no  plumbing  facilities, 

possible  asbestos/  lead  paint,  most  recent 

use— k)ffice 

BIdg.  CFA-613 

Central  Facilities  Area 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199630001 

Status:  Unutilized 

Comment:  1219  sq.  ft.,  most  recent  use — 
sleeping  quarters,  presence  of  asbestos,  off- 
site  use  only 

Illinois 

LaSalle  Comm.  Tower  Site 
1600  NE  Bth  St. 
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Richland  Co:  LaSalle  IL  61370- 

Landholding  Agency:  GSA 

Property  Number:  54200020019 

Status:  Excess 

Comment:  120  sq.  ft.  cinder  block  bldg.  and 

a  300'  tower 
GSA  Number:  l-D-IL-724 

Iowa 

BIdg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310002 
Status:  Unutilized 

Comment:  1113  sq.  ft.,  1-story  concrete  block 
bldg..  contamination  clean-up  in  process 

Maryland 

29  Bidgs. 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Annex,  Linden  Lane 

Silver  Spring  Co:  Montgomery  MD  20910- 
1246 

Location:  24  bldgs.  are  in  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — hospital  annex,  lab.  office 

Landholding  Agency:  GSA 

Property  Number:  54200130012 

Status:  Excess- 
Comment:  Historic  Preservation  Covenants 
will  impact  reuse,  property  will  not  be 
parcelized  for  disposal,  high  cost 
associated  w/maintenance.  estimated  cost 
to  renovate  $17  million 

GSA  Number:  4-D-MD-558-B 

Massachusetts 

Aircraft  Hanger 
Hanscom  Air  Force  Base 
Concord  Co:  MA  - 
Landholding  Agency:  GSA 
Property  Number:  54200140007 
Status:  Excess 

Comment:  40.000  sq.  ft.,  off-site  use  only, 
relocating  property  may  not  be  feasible 
GSA  Number:  l-D-MA-0857679 

Michigan 

Pontiac  Federal  Bldg. 

142  Auburn  Ave. 

Pontiac  Co:  Oakland  MI 

Landholding  Agency:  GSA 

Property  Number:  54200220005 

Status:  Surplus 

Comment:  11,910  sq.  ft.,  most  recent  use — 

office 
GSA  Number:  l-G-MI-809 

Minnesota 

GAP  Filler  Radar  Site' 

St.  Paul  Co:  Rice  MN  55101- 

Landhoiding  Agency:  GSA 

Property  Number:  54199910009 

Status:  Excess 

Comment:  1266  sq.  ft.,  concrete  block, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  zoning  requirements. 

preparations  for  a  Phase  I  study  underway. 

possible  underground  storage  tank 
GSA  Number:  l-GR(l)-MN-475 
MG  Clement  Trott  Mem.  USARC 
Walker  Co:  Cass  MN  56484- 
Landholding  Agency:  GSA 
Property  Number:  54199930003 
Status:  Excess 


Comment:  4320  sq.  ft.  training  center  and 
1316  sq.  ft.  vehicle  maintenance  shop, 
presence  of  environmental  conditions 

GSA  Number:  l-D-MN-575 


Mississippi 

Post  Office/Courthouse 

820  Crawford  Street 

Vicksburg  Co:  Warren  MS  39180- 

Landholding  Agency:  GSA  * 

Property  Number:  54200240013 

Status:  Surplus 

Comment:  14,000  sq.  ft.,  needs  rehab, 
presence  of  asbestos,  historic  preservation 
covenant  required,  portion  occupied  by 
Federal  tenants 

GSA  Number:  4-G-MS-0559 

Missouri 

Hardesty  Federal  Complex 

607  Hardesty  Avenue 

Kansas  City  Co:  |ackson  MO  64124-3032 

Landholding  Agency:  GSA 

Property  Number:  54199940001 

Status:  Excess 

Comment:  7  warehouses  and  support 
buildings  (540  to  216,000  sq.  ft.)  on  17.47 
acres,  major  rehab,  most  recent  use — 
storage/office,  utilities  easement 

GSA  Number:  7-G-MO-637 

New  lersey 

Chapel  Hill  Front  Range  Light 

N.  Lenard  Ave. 

Middletown  Co:  Monmouth  NI 

Landholding  Agency:  GSA 

Property  Number:  54200240011 

Status:  Excess 

Comment:  steel  tower  on  0.40  acres,  possible 

flood  hazard,  wetlands  &  possible 

endangered  species 
GSA  Number:  l-U-N|-0627 

New  York 

Bldg.  1225 

Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220014 

Status:  Unutilized 

Comment:  3865  sq.  ft.,  needs  repair,  presence 

of  asbestos/lea'd  paint,  most  recent  use — 

research  lab 
Bldg.  1226 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  182QD220015 
Status:  Unutilized 
Comment:  7500  sq.  ft.,  most  recent  use — 

storage 

Bldg.  1227 
Verona  Text  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220016 
Status:  Unutilized 

Comment:'1152  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — power  station 

Bldg.  1231 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220017 
Status:  Unutilized 

Comment:  3865  sq.  ft.,  presence  of  asbestos/ 
lead  paint/volatile  organic  compounds. 
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access  requirements,  most  recent  use — 

research  lab 
Bldg.  1233 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220018 
Status:  Unutilized 
Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint/volatile  organic 

compounds,  access  requirements,  most 

recent  use — power  station 

Bldgs.  1235, 1239 

Verona  Test  Annex  ' 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220019 

Status:  Unutilized 

Comment:  144/825  sq.  ft.,  need  repairs, 

presence  of  lead  paint,  most  recent  use — 

electric  switch  station 

Bldg.  1241 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220020 

Status:  Unutilized 

Comment:  159  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — sewage  pump  station 
Bldg.  1243 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  1347&- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220021 
Status:  Unutilized 
Commeht:  25  sq.  ft.,  most  recent  use — waste 

treatment 

Bldg.  1245 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220022 

Status:  Unutilized 

Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 
Bldg.  1247 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478-         ,    ' 
Landholding  Agency:  Air  Force 
Property  Numfaner:  18200220023 
Status:  Unutilized 
Comment:  576  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

power  station 

Bldg.  1250  -t-  land 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220024 

Status:  Unutilized 

Comment:  11,766  sq.  ft.  offices/lab  with  495 

acres,  presence  of  asbestos/lead  paint/ 

wetlands 
Bldg.  1253 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220025 
Status:  Unutilized 
Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint/volatile  organic 

compounds,  access  requirements,  most 

recent  use — research  lab     ■ 


Bldg.  1255 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  134 78- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220026 

Status:  Unutilized 

Comment:  576  sq.  ft.,  needs  repair,  presence 
of  lead  paint/volatile  organic  compounds, 
access  requirement,  most  recent  use — 
power  station 

Bldg.  1261 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220027 

Status:  Unutilized 

Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 
Bldg.  1263 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force      ,    . 
Property  Number:  18200220028 
Status:  Unutilized 
Comment:  576  sq.  ft.  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 
Bldgs.  1266.  1269 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220029 
Status:  Unutilized 
Comment:  3730/3865  sq.  ft.,  need  repairs, 

presence  of  asbestos/lead  paint,  most 

recent  use — research  lab 
Bldg.  1271 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220030 
Status:  Unutilized 
Conmient:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 
Bldg.  1273 

Verona  Test  Annex  . 

Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220031 
Status:  Unutilized 
Comment:  87  sq.  ft.,  presence  of  asbestos, 

most  recent  use — sewage  pump  station 

Bldg.  1277 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220032 

Status:  Unutilized 

Comment:  3865  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 

Bldg.  1279 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220033 

Status:  Unutilized 

Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 
Bldg.  1285 
Verona  Test  Annex 


Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220034 

Status:  Unutilized 

Comment:  4690  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 
Bldg.  1287 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220035 
Status:  Unutilized 
Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 
Social  Sec.  Admin.  Bldg. 
517  N.  Barry  St. 
Olean  Co:  NY  10278-0004  . 
Landholding  Agency:  GSA 
Property  Number:^  54200230009 
Status:  Excess 
Comment:  9174  sq.  ft.,  poor  condition,  most 

recent  use — office 
GSA  Number:  l-G-NY-0895 

Army  Reserve  Center 

205  Oak  Street 

Batavia  Co:  NY  14020- 

Landholding  Agency:  GSA 

Property  Number:  54200240004  « 

Status:  Excess 

Comment:  9695  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

storage,  proximity  of  wetlands 
GSA  Number:  l-D-NY-890 

North  Carolina 

Tarheel  Army  Missile  Plant 

Burlington  Co:  Alamance  NC  27215- 

Landholding  Agency:  GSA 

Property  Number:  54199820002 

Status:  Excess 

Comment:  31  bldgs.,  presence  of  asbestos, 

most  recent  use^dmin.,  warehouse. 

production  space  and  10.04  acres  parking 

area,  contamination  at  site — environmental 

clean  up  in  process 
GSA  Number:  4-D-NC-593 
Vehicle  Maint.  Facility 
310  New  Bern  Ave. 
Raleigh  Co:  Wake  NC  27601- 
Landholding  Agency;  GSA  - 

Property  Number:  54200020012 
Status:  Excess 
Comment:  10,455  sq.  ft.,  most  recent  use — 

maintenance  garage 
GSA  Number:  NC076AB 

Pennsylvania 

Bldg.  201 

Pittsburgh  lAP 

Corapolis  Co:  Allegheny  PA  15108- 

Landholding  Agency:  Air  Force 

Property  Number:  18200240014 

Status:  Excess 

Comment:  310  sq.  ft.,  most  recent  us^ — 

storage 
Bldg.  203 
Pittsburgh  LAP 

Corapolis  Co:  Allegheny  PA  15108- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240015 
Status:  Excess 
Comment:  4163  sq.  ft.,  most  recent  use — 

vehicle  maint.  shop 

Bldg.  208 
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Pittsburgh  lAP 

Corapolis  Co:  Allegheny  PA  15108- 

Landholding  Agency:  Air  Force 

Property  Number:  18200240016 

Status:  Excess 

Comment:  144  sq.  ft.,  most  recent  use — 

storage 
Bldg.  210 
Pittsburgh  lAP 

Corapolis  Co:  Allegheny  PA  15108- 
Landl\olding  Agency:  Air  Force 
Property  Number:  18200240017 
Status:  Excess 
Comment:  263  sq.  ft.,  most  recent  use — 

storage 
Bldg.  211 
Pittsburgh  lAP 

Corapolis  Co:  Allegheny  PA  15108- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240018 
Status:  Excess 
Comment:  1731  sq.  ft.,  most  recent  use — 

ofRce 
Bristol  Social  Security  Bldg. 
1776FarragutSt. 
Bristol  Co:  Bucks  PA  19007- 
Landholding  Agency:  GSA 
Property  Number:  54200230002 
Status:  Surplus 
Comment:  7569  sq.  ft.,  most  recent  use — 

office 
GSA  Number:  4-G-PA-792 

Puerto  Rico 

7.5  Naval  Reservation 

Munoz  Rivera  Ave. 

San  Juan  Co:  PR 

Landholding  Agency:  GSA 

Property  Number:  54200240012 

Status:  Excess 

Comment:  multi-use  structures  including 
admin,  and  residential,  presence  of 
asbestos/lead  paint,  exhibits  historical  and 
archeological  significance 

GSA  Number:  l-N-PR-497 

Tennessee 

3  Facilities.  Guard  Posts 
Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930011 
Status:  Surplus 

Comment: 

48-64  sq.  ft.,  most  recent  use — access  control. 

property  was  published  in  error  as 

available  on  2/11/00 
GSA  Number:  4-D-TN-594F 

4  Bldgs. 

Volunteer  Army  Ammunition  Plant 
'Railroad  System  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930012 

Status:  Surplus 

Comment:  144-2.420  sq.  ft.,  most  recent 
use — storage/rail  weighing  facilities/dock, 
potential  use  restrictions,  property  was 
published  in  error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

200  Bunkers 

Volunteer  Army  Ammunition  Plant 

Storage  Magazines 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930014 
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Status:  Surplus 

Comment:  approx.  200  concrete  bunkers 

covering  a  land  area  of  approx.  4000  acres. 

most  recent  use — storage/buffer  area. 

potential  use  restrictions,  property  was 

published  in  error  as  available  on  2/11/00 
GSA  Number:  4-D-TN-594F 

Bldg.  232 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930020 

Status:  Surplus 

Comment:  10.000  sq.  ft.,  most  recent  use — 
office,  presence  of  asbestos,  approx.  5  acres 
associated  w/bldg..  potential  use 
restrictions,  property  was  published  in 
error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

2  Laboratories 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930021 

Status:  Surplus 

Comment:  2000-12.000  sq.  ft.,  potential  use/ 

lease  restrictions,  property  was  published 

in  error  as  available  on  2/11/00 
GSA  Number:  4-D-TN-594F 

3  Facilities 

Volunteer  Army  Ammunition  Plant 

Water  Distribution  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930022 

Status:  Surplus 

Comment:  256-15.204  sq.  ft..  35.86  acres 
associated  w/bldgs.,  most  recent  use — 
water  distribution  system,  potential  use/ 
lease  restrictions,  property  was  published 
in  error  as  available  on  2/11/00 

GSA  Number:  4-E)-TN-594F 

Federal  Bldg. 

118  East  Locust  Street 

Lafayette  Co:  Macon  TN  37083- 

Landholding  Agency:  GSA 

Property  Number:  54200220010 

Status:  Excess 

Comment:  12.605  sq.  ft.,  most  recent  use — 

office,  portion  occupied  by  U.S.  Postal 

Service 
GSA  Number:  4-G-TN-656 

Wisconsin 

Wausau  Federal  Building 

317  First  Street 

Wausau  Co:  Marathon  WI  54401- 

Landholding  Agency:  GSA 

Property  Number:  54199820016 

Status:  Excess 

Comment:  30.500  sq.  ft.,  presence  of  asbestos, 
eligible  for  listing  on  the  Natl  Register  of 
Historic  Places,  most  recent  use — office 

GSA  Number:  l-G-Wl-593 

Land  (by  State) 

Hawaii 

Parcels  9.  2.  4 

Loran  Station  Upolu  Point 

Hawi  Co:  Hawaii  HI 

Location:  Resubmitted  to  Federal  Register  for 

publication 
Landholding  Agency:  GSA 
Property  Number:  54200220002 
Status:  Surplus 


Comment:  parcel  9  =  6.242  acres/encumbered 
by  utility  and  road  access  easements, 
parcel  2  =  1.007  acres:  parcel  4  =  5.239 
acres 

GSA  Number:  9-U-HI-0572 

New  Jersey 

Belle  Mead  Depot 

Rt.  206/Mountain  View  Rd. 

Hillsborough  Co:  Somerset  NJ  08502- 

Landholding  Agency:  GSA 

Property  Number:  54200210014 

Status:  Excess 

Comment:  approx.  400  acres,  property  will 

not  be  subdivided,  contaminants  of 

concern  present,  lease  restriction  on  7 

acres.  44  miles  of  railroad  track. 

remediation  activity,  potential  restriction 

of  property  f 
GSA  Number:  l-G-NJ-0642 

Puerto  Rico 

Bahia  Rear  Range  Light 

Ocean  Drive 

Catano  Co:  PR  00632- 

Landholding  Agency:  GSA 

Property  Number:  54199940003 

Status:  Excess 

.Comment:  0.167  w/skeletal  tower,  fenced,  aid 

to  navigation 
GSA  Number:  l-T-PR-508 

South  Dakota 

Tract  133 
Ellsworth  AFB 

Box  Elder  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number;  18200310004 
Status:  Unutilized 
Comment:  53.23  acres 
Tract  67 
Ellsworth  AFB 

Box  Elder  Co:  Pennington  SD  57706- 
Landholding  Agency:  Air  Force 
Property  Number:  18200310005 
Status:  Unutilized 

Comment:  121  acres,  bentonite  layer  in  soil, 
causes  movement 

Tennessee 

1500  Acres 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930015 

Status:  Surplus 

Comment:  scattered  throughout  facility,  most 
recent  use — buffer  area,  steep  topography, 
potential  use  restrictions,  property  was 
published  in  error  as  available  on  2/11/00 

GSA  Number:  4-Dr-TN-594F 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

New  York 

Bldg.  1 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530048 

Status:  Excess 

Comment:  4955  sq.  ft..  2  story  concrete  block. 

needs  rehab,  most  recent  use — 

administration 

Bldg.  2 
Hancock  Field 
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Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530049 
Status:  Excess 

Comment:  1476  sq.  ft.,  1  story  concrete  block, 
needs  rehab,  most  recent  use — repair  shop 

Bldg.  6 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530050 

Status:  Excess 

Comment:  2466  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 
Bldg.  11  ' 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530051 
Status:  Excess 
Comment:  1750  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  most  recent  use — storage 

Bldg.  8 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530052 

Status:  Excess 

Comment:  1812  sq.  ft..  1  story  concrete  block. 

needs  rehab,  most  recent  use — repair  shop 

communications 

Bldg.  14 

Hancock  P'ield 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530053 

Status:  Excess 

Comment:  156  sq.  ft..  1  story  wood  frame, 

most  recent  use — vehicle  fuel  station 
Bldg.  30 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530054 
Status:  Excess 
Comment:  3649  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — assembly  hall 

Bldg.  31 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530055 

Status:  Excess 

Comment:  8252  sq.  ft..  1  story  concrete  block. 

most  recent  use — storage 
Bldg.  32 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530056 
Status:  Excess 
Comment:  1627  sq,  ft..  1  story  concrete  block. 

most  recent  use — storage 

South  Cai;olina 

5  Bldgs. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  101  Vector  Ave..  112, 114, 116, 118 

Intercept  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  18199830035 
Status:  Unutilized 
Comment:  1433  sq.  ft.  +  345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 


1  Bldg. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  102  Vector  Ave. 

Landholding  Agency:  Air  Force 

Property  Number:  18199830036 

Status:  Unutilized 

Comment:  1545  sq.  ft.  +  345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 
1  Bldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404-4827 
Location:  103  Vector  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  18199830037 
Status:  Unutilized 
Comment:  1445  sq.  ft.  +  346  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 

j8  Bldgs. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  104-107  Vector  Ave.,  108-111, 

113,  115,  117,  119  Intercept  Ave.,  120-122 

Radar  Ave.  » 

Landholding  Agency:  Air  Force 
Property  Number:  18199830038 
Status:  Unutilized 
Comment:  1265  sq.  ft.  +  353  sq.  ft.  carport. 

lead  base  paint/exterior  most  recent  use — 
'  residential 

Land  (by  State) 

New  York 

14.90  Acres 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Forj:e 

Property  Number:  18199530057 

Status:  Excess 

Comment:  Fenced  in  ccfmpound,  most  recent 

use — Air  Natl.  Guard  Communication  & 

Electronics  Group 

Unsuitable  Properties 

4 

Buildings  (by  State) 

Alabama 

Sand  Island  Light  House 

Gulf  of  Mexico  , 

Mobile  AL 

Landholding  Agency:  GSA 

Property  Number:  54199610001 

Status:  Excess 

Reason:  Inaccessible 

GSA  Number  :  4-U-AL-763 

Alaska 

Bldg.  15532 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220001 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
Bldg.  8354 
Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240001 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  11827 
Elmendorf  AFB 


Elmendorf  AFB  Co:  AK  99506- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240002' 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Fuel  Tank  Facility 

USCG  LORAN  .Station 

Ketchikan  Co:  AK  99901- 

Landholding  Agency:  DOT 

Property  Number:  87200310008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Arizona 

Patrol  Station 
S.  of  U.S.  Hwy  85 
Gila  Bend  Co:  AZ 
Landholding  Agency:  GSA 
Property  Number:  54200230006 
Status:  Excess 

'  Reason:  Within  airport  runway  clear  zone 
GSA  Number  :  9-I-AZ-821 

Arkansas 

Antenna  Tower  Site 

FAA 

Pine  Bluff  Co:  Jefferson  AR  71601- 

Landholding  Agency:  GSA 

Property  Number:  54200210015 

Status;  Surplus 

Reason:  Secured  Area 

GSA  Number  :  7-I>-AR-0558-2 

California 

Bldg.  30101 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30131.  30709 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437— 

Landholding  Agency:  Air  Force 

Property  Number:  18200210020 

Status:  Unutilized 

Reason;  Secured  Area 

Bldgs.  30137.  30701 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30235 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30238.  30446 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  - 

Landholding  Agency:  Air  Force 

Property  Number  18200210023 

Status;  Unutilized 

I^eason:  Secured  Area 

Bldgs.  30239.  30444 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number  18200210024       '.^^^^^ 

Status:  Unutilized 

Reason:  Secured  Area 
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Bldgs.  30306.  30335.  30782 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30339.  30340,  30341 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30447 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30524 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number;  18200210028 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30647 

Vandenberg  AFB 

Vandenberg  Go:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30710,  30717 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210030 

Status:  Unutilized 

Reason:  Secured  Area  • 

Bldgs.  30718,  30607 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210031 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30722.  30735 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30775,  30777 
Vandenberg  AFB 
Vandenberg  Co:  Santa  Barbara  CA  93437- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210033 
Status:  Unutilized 
Reason:  Secured  Area 

Bldgs.  30830.  30837 

Vandenberg  AFB 

Vandenberg  Ca  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210034 

Status:  Unutilized 

Reason;  Se<:ured  Area 

Bldgs.  36839,  30844.  30854 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 


Property  Number;  18200210035 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  2413 

Edwards  Air  Force  Base 

Edwards  AFB  Co:  Kern  CA  93524- 

Landholding  Agency:  Air  Force 

Property  Number;  18200310001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2418 

Edwards  Air  Force  Base 

Edwards  AFB  Co  Kern  CA  93524- 

Landholding  Agency;  Air  Force 

Property  Number;  18200310002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  M03.  M014.  M017 

Sandia  National  Lab 

Livermore  Co;  Alameda  CA  94550- 

Landholding  Agency;  Energy 

Property  Number;  41200220001 

Status:  Excess 

Reason:  Extensive  deterioration 

«  Bldg.  1232 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200310036 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  2297 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landhoiding  Agency:  Navy 

Property  Number:  77200310037 

Status;  Excess 

Reason:  Extensive  deterioration' 

Bldg.  25037 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency;  Navy 

Property  Number:  77200310038 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldg.  25168 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency;  Navy 

Property  Number:  77200310039 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  31339 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200310040 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldg.  31350 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200310041 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldg.  31628 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency:  Navy 

Property  Number;  77200310042 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  31629 


Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency;  Navy 

Property  Number:  77200310043 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  31753 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency;  Navy 

Property  Number:  77200310044 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  31754 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200310045 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  31764 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Lanoholding  Agency;  Navy 

Property  Number;  77200310046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  52540 

Marine  Corps  Base 

Camp  Pendleton  Co;  CA  92055- 

Landholding  Agency:  Navy 

Property  Number;  77200310047 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  220178 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200310048 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  232 

Naval  Air  Facility 

El  Centro  Co:  CA  92243- 

Landholding  Agency:  Navy 

Property  Number:  77200310055 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Colorado 

Bldg.  105  .      ' 

Peterson  AFB 

Colorado  Springs  Co;  El  Paso  CO  80914- 

Landholding  Agency:  Air  Force 

Property  Number:  18200310003 

Status;  Underutilized 

Reasons;  Within  airport  runway  clear  zone; 

Secured  Area 

aidg.  34  f 

Grand  function  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199540001 

Status:  Underutilized 

Reasons;  Contamination;  Secured  Area 

Bidg.  35 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency;  Energy 

Property  Number;  41199540002 

Status:  Underutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  36 

Grand  Junction  Projects  Office 

Grand  Junction  Co;  Mesa  CO  81503- 
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Landholding  Agency:  Energy 
Property  Number:  41 199540003 
Status:  Underutilized 
Reasons:  Contamination;  Secured  Area 

Bldg.  2 

Grand  Junction  Projects  Office 

Grand  Junction  Co;  Mesa  CO  81503- 

Landholding  Agency;  Energy 

Property  Number:  41199610039 

Status:  Unutilized 

Reasons:  Contamination:  Secured  Area 

Bldg.  7 

Grand  Junction  Projects  Office 

Grand  Junction  Co;  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199610040 

Status:  Unutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  31-A 

Grand  Junction  Projects  Office 

Grand  Junction  Co;  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199610041 

Status:  Unutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  33 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199610042 

Status:  Unutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  727 

Rocky  Flats  Enviroiunental  Tech  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy  . 

Property  Number  41199910001 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  729 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co;  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910002 
Status;  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  779 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number:  41199910003 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  780 

Rocky  Flats  Enviroimiental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910004 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  780A 

Rocky  Flats  Environmental  Tech  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  411 9991 0005 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  780B 
Rocky  Flats  Environmental  Tech  Site 


Golden  Co;  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number;  41199910006 
Status:  Unutilized 
Reasons;  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  782 

Rocky  Flats  Enviroimiental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910007 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  783 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910008 
Status;  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  784(A-D) 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number:  41199910009 
Status:  Unutilized 
Reasons: 
Within  2000  ft.  of  flammable  or  explosive 

material;  Secured  Area 

Bldg.  785 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910010 
Status;  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  786 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number;  41199910011 
Status:  Unutilized 

'  Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  787(A-D) 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number;  41199910012 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flaimnable  or 
explosive  material;  Secured  Area 

Bldg.  875 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co;  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number:  41199910013 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  880 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  dO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910014 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flanunable  or 
explosive  material;  Secured  Area 

Bldg.  886 

Kocky  Flats  Environmental  Tech  Site     .' 

Golden  Co:  Jefferson  CO  80020- 


Landholding  Agency:  Energy 
Property  Number:  41199910015 
Status:  Unutilized 

Reasons;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  308A 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co;  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910016 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flanmiable  or 
explosive  material;  Secured  Area 

Bldg.  788 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co;  Jefferson  CO  80020- 

Landholding  Agency;  Ener:gy 

Property  Number:  41199910017 

Status:  Underutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  888 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number;  41199930001 
Status;  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  714  A/B 
Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number:  41199930021 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  717 

RockyFlats  Env.  Tech  Site 
Golden  Co;  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number:  41199930022 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  770 

Rocky  Flats  Env.  Tech  Site 
Golden  Co;  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930023 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  771 

Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number  41 1&9930024 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Sectired  Area 

Bldg.  771B 

Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number;  41199930025 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  771C 

Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Nlmiber  41199930026 
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Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  772-772A 
Rocky  Flats  Env.  Tech  Site    - 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930027 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  773 

Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930028 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  774 

Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930029 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  776 

Rocky  Flats  Environmental  Tech  Site 

Golden  Co:  Jefferson  CO  80020-Landholding 

Agency:  Energy 
Property  Number:  41200010001 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  777 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jgfferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010002 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  778 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010003 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Structure  712-712A 
Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:4120001 0004 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Structu^  713-713A 
Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010005 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Structure  771  TUN 
Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010006 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 


Structure  776A-781 
Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010007 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

BIdgs.  111.  IIIB 
Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200030001 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  125 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200120001 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material:  Secured  Area 

Bldg.  333 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200120002 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  762 

Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200120003 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material 
Secured  Area 

Bldg.  762A 

Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200120004 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  792 

Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200120005 
Status:  Excess  < 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  792A 

Rocky  Flats  Env.  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200120006 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
•    explosive  material;  Secured  Area 

Bldgs.  124.  129 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220002 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  371,  374,  374 A 


Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Lahdholding  Agency:  Energy 

Property  Number:  41200220003 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  376-378.  381 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220004 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  441-443.  452 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220005 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldgs.  557,  559 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220006 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area' 

Bldgs.  561.  562 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220007 
Status:  Excess 
Reasons: 

Within  2000  ft.  of  flammable  or  explosive 
material;  Secured  Area 


Bldgs.  564.  566/A,  569 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefl^erson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220008 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  662.  663 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220009 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldgs.  666.  681 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  4 1 200220010 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  701,  705-708 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220011 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  714.  715.  718 
Rocky  Flats  Env.  Tech.  Site 
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Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220012 
Status:  Excess 
Reasons:  Within  2(X)0  ft.  of  flammable  or 

explosive  material 
Secured  Area  .^ 

Bldgs.  731.  732 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220013 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  750.  763-765 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220014 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldgs.  778,  790 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220015 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  850.  864-865 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220016 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  869.  879 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220017 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  881.  881F.881H 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220018 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  883-885.  887 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- ' 
Landholding  Agency:  Energy 
Property  Number:  41200220019 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  891 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220020 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  906,  991,  995 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 


Landholding  Agency:  Energy 
Property  Number:  41200220021 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or- 
explosive  material;  Secured  Area  • 

Connecticut 

Bldgs.  25  and  26 

Prospect  Hill  Road 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Number:  41199440003 

Status:  Excess 

Reason:  Secured  Area 

9  Bldgs. 

Knolls  Atomic  Power  Lab.  Windsor  Site 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Numbwr:  41199540004 

Statjis:  Excess 

Reason:  Secured  Area 

Bldg.  8,  Windsor  Site 

Knolls  Atomic  Power  Lab 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Number:  41199830006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Florida  k 

Bldg.  1345 
Cape  Canaveral  AFS 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210016 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  24451 

Cape  Canaveral  AFS 

Cape  Canaveral  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210017 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  55122 
Cape  Canaveral  AFS 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210018 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
'    explosive  material;  Secured  Area 

U.S.  Customs  House 
1700  Spangler  Boulevard 
"  Hollywood  Co:  Broward  FL  33316- 
Landholding  Agency:  GSA 
Property  Number:  54200140012 
Status:  Surplus 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
GSA  Number:  4-G-FL-l  1 73 
U.S.  Classic  Courthouse 
601  N.  Florida  Ave 
Tampa  Co:  FL  33602- 
Landholding  Agency:  GSA 
Property  Number:  54200240018 
Status:  Excess 

Reason:  Contamination — toxic  mold 
GSA  Number:  4-G-FL-l  208-1 A 

Georgia 

Bldg.  14 

Naval  Air  Station 

Marietta  Co:  Cobb  GA  30060-  ,   • 


Landholding  Agency:  Navy 
Property  Number:  77200310049 
Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone: 
Secured  AreaExtensive  deterioration 

Bldg.  15 

Naval  Air  Station  ' 
Marietta  Co:  Cobb  GA  30060- 
Landholding  Agency:  Navy 
Property  Number:  77200310050 
Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area;  Extensive  deterioration 

Bldg.  109 
Naval  Air  Station 
Marietta  Co:  Cobb  GA  30060- 
Landholding  Agency:  Navy 
Property  Number:  77200310051 
Status:  Unutilized 

Reasons:  Secured  Area;  Extensive    , 
deterioration 

Hawaii 

13  Administrative  Facilities 
Johnston' Atoll  Airfield 
Honolulu  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200230019 
.  Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 
7  Bunkers 

Johnston  Atoll  Airfield 
Honolulu  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200230020  •     ' 

Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 
64  Storage  Igloos 
Johnston  Atoll  Airfield 

Honolulu  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200230021 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 
38  Quarters 
Johnston  Atoll  Airfield 
Honolulu  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200230022 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 
108  Misc.  Facilities 
Johnston  Atoil  Airfield 
Honolulu  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200230023 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 
5  Outer  Island  Bldgs. 
Johnston  Atoll  Airfield 

Honolulu  Co:  HI 

Landholding  Agency:  Air  Force 
Property  Number:  18200230024 
Status:  Unutilized 
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Reasons:  Within  2000  ft.. of  flammable  or 
explosive  material;  Within  airport  runway 
clear  zone 

37  Shops 

Johnston  Atoll  Airfield 

Honolulu  Co:  HI 

Landholding  Agency:  Air  Force 

Property  Number:  18200230025 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 
46  Warehouses 
Johnston  Atoll  Airfield 
Honolulu  Co:  HI 
Landholding  Agency:  Air  Force 
Property  Number:  18200230026 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 

Bldg.  348 

Pacific  Missile  Range  Facility 
Kekaha  Co:  Kauai  HI  96752- 
Landholding  Agenc;v:  Navy 
Property  Number:  77200310052 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  IG 

Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860-5350 

Landholding  Agency:  Navy 

Property  Number:  77200310056 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  27 
Naval  Shipyard 

Pearl  Harbor  Co:  Honolulu  HI  96860-5350 
Landholding  Agency:  Navy 
Property  Number:  77200310057 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Idaho 

Bldg.  1328 

Mountain  Home  AFB 
Moun,tain  Home  Co:  Elmore  ID  83648- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240003 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  PBF-621 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-691 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610004 

Status:  Unutilized 

Reason:  Secured  Area 


Bldg.  CPP-650 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610005 

Status:  Unutihzed 

Reason:  Secured  Area 

Bldg.  CPP-608 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-660 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-636 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-670 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-661 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-657 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-669 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-637 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-635 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 


Property  Number:  41199610015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-638 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-651 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-673 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-620 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-616 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610020 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-617 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610021    . 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  PBF-619 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-624 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-629 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency;  Energy 
Property  Number;  41199610025 
Status;  Unutilized 
Reason;  Secured  Area 
Bldg.  PBF-604 
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Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-641 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610034 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  CF-606 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number;  4119961'0037 

Status;  Unutilized 

Reason:  Secured  Area 

TAN  602,  631,  663,  702,  724 

Idaho  Natl  Engineering  &  Environmental  Lab 

Test  Area  North 

Scovile  Co:  Butte  ID  83415-    ' 

Landholding  Agency:  Energy 

Property  Number:  41 199830002 

Status;  Excess 

Reasons;  Within  2000  ft.,  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

8  Bldgs. 

Idaho  Natl  Engineering  &  Environmental  Lab 

Test  Reactor  North 
Scovile  Co:  Butte  ID  83415- 
Location;  TRA  643,  644,  655,  660.  704-706. 

755 
Landholding  Agency:  Energy 
Property  Number:  41199830003 
Status:  Excess 
Reasons;  Within  2000  ft.  of  flammable  or 

explosive  matericd;  Secured  Area 

Illinois 

Navy  Family  Housing  18-units 

Hamia  City  Co;  Peoria  IL  61536- 

Landholding  Agency;  GSA 

Property  Number;  541999*40018 

Status;  Excess 

Reason:  Within  2000  ft.  of  flanmiable  or 

explosive  material 
GSA  Number :  l-N-IL-723 

Kansas 

Sunflower  AAP 

DeSoto  Co:  Johnson  KS  66018- 

Landhoiding  Agency:  GSA 

Property  Number;  54199830010 

Status;  Excess 

Reason;  Extensive  deterioration 

GSA  Number:  7-D-KS-0581 

Louisiana 

Weeks  Island  Facility 

New  Iberia  Co:  Iberia  Parish  LA  70560- 

Landholding  Agency:  Energy 

Property  Number;  41199610038 

Status;  Underutilized 

Reason;  Secured  Area 

Maine 

Sound  Signal  Station 
Manana  Island 
Manana  Island  Co:  ME 
Landholding  Agency:  GSA 
Property  Number:  54200210008 
Status:  Excess 
Reason;  Inaccessible 


GSA  Number:  1-U-ME-646B 

Maryland 

Stillpond  Station 

Coast  Guard  Station 

Stillpond  Neck  Road 

Worton  Co;  Kent  MD  21676- 

Landholding  Agency;  GSA 

Property  Number;  54200230015 

Status:  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number;  4-U-ME>-607 

Massachusetts 

Wayland  Army  Natl  Guard  Fac. 

Oxbow  Road 

Wayland  Co:  MA  01778- 

Landholding  Agency:  GSA 

Property  Number;  54200240007 

Status;  Excess 

Reason:  Extensive  deterioration 

GSA  Number;  l-D-MA-0725 

USCG  Boat  House 

Point  Allerton 

Windmill  Point  Co;  Hull  MA 

Landholding  Agency;  GSA 

Property  Number;  54200310019 

Status;  Excess 

Reason:  Extensive  deterioration 

GSA  Number;  l-U-MA-863 

Michigan    , 

.Bldg.  550 

Selfridge  Outer  Marker  Site 

Selfridge  ANGB  Co;  Macomb  MI  48045-5295 

Landholding  Agency;  Air  Force 

Property  Number:  18200230017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Facilities  90004,  911146 

Selfridge  Outer  Marker  Site 

Selfridge  ANGB  Co:  Macomb  MI  48045-5295 

Landholding  Agency:  Air  Force 

Property  Number;  18200230018 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  3 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number:  18200230027 
Status:  Unutilized 
Reason:  Secured  Area 

Bldgs.  10, 15 
Alpena  CRTC 
Alpena  Co;  MI  49707- 
Landholding  Agency:  Air  Force 
Property  Number;  18200230028 
Status:  Unutilized 
Reason:  Secured  Area 

Bldgs.  31.33,  38 
Alpena  CRTC 
Alpena  Co:  Ml  49707- 
Landholding  Agency:  Air  Force 
Property  Number;  18200230029 
Status:  Unutilized 
Reason;  Secured  Area 

Bldg.  44 
Alpena  CRTC 
Alpena  Co:  MI  49707- 
Landholding  Agency;  Air  Force 
Property  Number:  18200230030 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  53 


Alpena  CRTC. 

Alpena  Co;  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230031 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  219 

Alpena  CRTC 

Alpena  Co:  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230032 

Status:  Unutilized 

Reason;  Secured  Area 

Bldgs.  302,  304,  305 

Alpena  CRTC 

Alpena  Co:  Ml  49707- 

Landholding  Agency;  Air  Force 

Property  Number;  18200230033 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  321 

Alpena  CRTC 

Alpena  Co:  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230034 

Status:  Unutilized 

Reason;  Secured  Area 

Bldgs.  330-333 

Alpena  CRTC 

Alpena  Co:  MI  49707- 

Landholding  Agency;  Air  Force 

Property  Number:  18200230035 

Status;  Unutilized 

Reason;  Secured  Area 

Bldgs.  402,  414 

Alpena  CRTC 

Alpena  Co;  MI  49707- 

Landholding  Ag^pi^;  Air  Force 

Property  Number  18200230036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4020 

Alpena  CRTC 

Alpena  Co:  MI  49707- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230037 

Status;  Unutilized 

Reason;  Secured  Area 

Navy  Housing 

64  Barberry  Drive 

Springfield  Co:  Calhoun  MI  49015- 

Landholding  Agency:  GSA 

Property  Number;  54200020013 

Status;  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number;  l-N-MI-795 

Stroh  Army  Reserve  Center 

17825  Sherwood  Ave. 

Detroit  Co:  Wayne  MI  00000- 

Landholding  Agency:  GSA 

Property  Number;  54200040001 

Status:  Surplus 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number;  l-D-MI-798 

Minnesota 

Naval  Ind.  Rsv  Ordnance  Plant 
Minneapolis  Co:  MN  55421-1498 
Landholding  Agency:  GSA 
Property  Number;  54199930004 
Status:  Excess 

Reason;  Within  2000  ft.  of  flammable  or 
explosive  material 
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GSA  Number:  l-N-MN-570 

Nike  Battery  Site.  MS-^0 

Castle  Rock  Township 

Farmington  Co:  Dakota  MN  00000- 

Landholding  Agency:  GSA 

Property  Number:  54200020004 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  1-I-MN-451-B 
Parcel  B 

Twin  Cities  Army  Ammunition  Plafnt 
Arden  Hills  Co:  MN  55112-3938 
Landholding  Agency:  GSA 
Property  Number:  54200240015 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-D-MN-0578B 

Montana , 

Bldg.  347 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220011 
Status;  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  3064 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220013 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  547 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240004 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material:  Secured  Area 

Bldg.  769 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240005 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  1084 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number:  18200240006 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  2025  «. 

Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240007 
Status:  Unutilized 
Reason:  Secured  Area  \^ 

Nevada 

28  Facilities 

Nevada  Test  Site 

Mercury  Co:  Nye  NV  89023- 

Landholding  Agency:  Energy 

Property  Number:  41200310018 

Status:  Excess 


Reasons:  Contamination;  Secured  Area 

6  Bldgs. 

Dale  Street  Complex 

300,  400.  500.  600.  Block  Bldg.  Valve  House 

Boulder  City  Co:  NV  89005- 

Landholding  Agency:  GSA 

Property  Number:  54200020017      , 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  LC-00-Ol-RP 

New  Jersey 

Holmdel  Housing  Site 

Telegraph  Hill  Road 

Holmdel  Co:  Monmouth  NI 07733- 

Location:  Redetermination  based  on 

additional  information  from  landholding 

agency 
Landholding  Agency:  GSA 
Property  Number:  54200040005 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-NJ-622 

30  Bldgs. 

Camp  Charles  Wood 

Ft.  Monmouth  Co:  Eatontown  NJ 

Landholding  Agency:  GSA 

Property  Number:  542Q0120008 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-D-NI-470f 

Former  Auerbach  Property 
Appalachian  Natl  Scenic  Trail 
Glenwood  Co:  Sussex  NJ  07701-     ' 
Landholding  Agency:  Interior 
Property  Number:  61200230001 
Status:  Unutilized 
Reason:  Extensive  deterioration 

New  Mexico 

Bldg.  14170 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14240 

Cannon  AFB 

Cannon  AFB  Co:  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14270 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14330 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14350 
Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 
-  Landholding  Agency:  Air  Force  * 

Property  Number:  18200230014 
Status:  Unutilized 


Reason:  Secured  Area 

Bldg.  14370 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14390 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  9252.  9268 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87185 

Landholding  Agency:  Energy 

Property  Number:  41199430002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tech  Area  II 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87105- 

Landholding  Agency:  Energy 

Property  Number:  41199630004 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  l,TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810001 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  2,  TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810002 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  24,  TA-33 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810003 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  26.  TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810004 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  86,  TA-33 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810005 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  88.  TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 
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Landholding  Agency:  Energy 
Property  Number:  41199810006 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  89,  TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810007 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  2,  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810008 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  5,  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  21,  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  116,  TA-21 

Los  Alamos  National  Laboratory  • 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  212,  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  228.  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  286.  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  63,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810019 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Extensive  deterioration 
Bldg.  515,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 


Property  Number:  41199810020 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  516,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number  41199810021 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area: 

Extensive  deterioration 

Bldg.  517,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  518,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  519.  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810024 
Status:  Uihitilized 
Reasons:  Within  2000  ft.  of  fleunmable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  520,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810025 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  18,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199840001 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  31  .   - 

Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  875^5- 
Landholding  Agency:  Energy 
Property  Number:  41199930003 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  4,  TA-2 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199930004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  50.  TA-2  ' 


Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199930005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  88,  TA-2 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  8754.5- 
Landholding  Agency:  Energy 
Property  Number:  41199930006 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  89,  TA-2 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199930007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  21,  TA-2 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  »754.5- 
Landholding  Agency:  Energy 
Property  Number:  41199940001 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  57.  TA-2 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940002 
Status:  LInutilized 
-Reason:  Secured  Area 
Bldg.  28.  TA-8 
Los  Alainos  National  L3b'" 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940003 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  38,  TA-14 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940004 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  8,  TA-15 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940005 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  9,  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940006 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  22,  TA-15 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  141,  TA-15 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 
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Landholding  Agency:  Energy    « 

Property  Number:  41199940008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  44,  TA-15 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940009 

Status:  Unutilized 

Reason:  Secured  Area       . 

Bldg.  2.  TA-18 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landhdlding  Agency:  Energy 
Property  Number:  41199940010 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  5,  TA-18 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940011 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  186.  TA-18 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940012 
Status:  Unutilized 
Reasons: 
Secured  Area;  Extensive  deterioration 

Bldg.  188,  TA-18 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940013 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  254,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940014 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  44.  TA-36 
Los  Alamos  National  Lab 
Us  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940015 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  45,  TA-36 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940016 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  19,  TA-40 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940017 
Status:  Unutilized 
Reasons:  Secured  Area:  Extensive 
deterioration 


Bldg.  43.  TA-40 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940018 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  258,  TA-46 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940019 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
TA-2,  Bldg.  1 
Lds  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010008 
Status;  Unutilized 
Reason:  Secured  Area 

TA-2,  Bldg.  44 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010009 
Status:  Unutilized' 
Reasons:  Secured  Area;  Extensive 
deterioration 

TA-3.  Bldg.  208 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number.  41200010010 

Status:  Unutilized 

Reasons:  Secured  Area;  Elxtensive 

deterioration  , 

TA-6,  Bldg.  1 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010011 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

TA-6.  Bldg.  2 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010012 
Status:  Unutilized 
Reasoris:  Secured  Area;  Extensive 
deterioration 

TA-6,  Bldg.  3 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  412(to010013 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

TA-€.  Bldg.  5 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010014 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

TA-6.  Bldg.  6    ' 

Los  Alamos  National  Lab 


Los  Alamos  Co:  NM  87545— 
Landholding  Agency:  Energy 
Property  Number:  41200010015 
Status:  Unutilized 
Reason:  Secured  Area 

TA-6,  Bldg.  7 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200010016 

Status:  Unutilized 

Reason:  Secured  Area 

TA-6,  Bldg.  8 

Los  Alamos  National  Lab 

Los  Alamos €o:  NM  87545— 

Landholding  Agency:  Enei^y 

Property  Number:  41200010017 

Status;  Unutilized 

Reasons:  Secured  Area  Extensive 

deterioration 
TA-6.  Bldg.  9 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545— 
Landholding  Agency:  Energy 
Property  Number;  41200010018 
Status:  Unutilized 
Reason:  Secured  Area 

TA-14.  Bldg.  5 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency;  Energy 

Property  Number:  41200010019 

Status:  Unutilized 

Reason:  Secured  Area 

TA-21.  Bldg.  150 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200010020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  149.  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200010024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  312.  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200010025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  313,  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200010026 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  314,  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number;  41200010027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  315,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545— 
Landholding  Agency;  Energy 
Property  Number:  41200010028 


Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  l,TA-8 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200010029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2,  TA-8 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545 — 
Landholding  Agency:  Energy 
Property  Number:  41200010030 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  3,  TA-8 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200020001 

Status;  Unutilized 

Reasons;  Secured  Area;  Extensive 

deterioration 
Bldg.  51,TA-9 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545— 
Landholding  Agency;  Energy 
Property  Number:  41200020002 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30,  TA-14 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545— 
Landholding  Agency;  Energy 
Property  Number:  41200020003 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  16.  TA-3 
Los  Alamos  National  Lab 
Los  Alamos  Co;  NM  87545 — 
Landholding  Agency:  Energy 
Property  Number:  41200020009 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  339.  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  a7545— 

Landholding  Agency:  Energy 

Property  Number;  41200020010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  340,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200020011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  341,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545 — 

Landholding  Agency:  Energy 

Property  Number:  41200020012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  342.  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200020013 

Status:  Unutilized 

Reason:  Secured  Area 


Bldg.  343,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545^ 

Landholding  Agency:  Energy 

Property  Number:  41200020014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  345,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545— 

Landholding  Agency:  Energy 

Property  Number:  41200020015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  16,  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545 — 

Landholding  Agency:  Energy 

Property  Number:  41200020016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  48.  TA-55 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  125,  TA-55 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  162.  TA-55 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020019 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  22,  TA-33 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020022 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  23.  TA-49 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency;  Energy 

Property  Number:  41200020023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  37,  TA-53 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Nimiber;  41200020024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  121.  TA-49 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30,  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 


Landholding  Agency:  Energy 

Property  Number:  41200040001 

Status!  Unutilized 

Reason:  Secured  Area 

Bldg.  152  TA-21- 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Numh«r:  41200040002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  105,  TA-3 

Los  Alamos  Natl  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200120007 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  452,  TA-3  - 

Los  Alamos  Natl  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200120008 

Status:  Excess 

Reason:  Secured  Area 

5  Bldgs.  * 
Kirtland  AFB 

Sandia  Natl  Lab  ^ 

Albuquerque  Co:  BemaHllo  NM  87185- 

Location:  9927,  9970,  6730,  6731,  6555 

Landholding  Agency:  Energy 

Property  Number;  41200210014 

Status:  Excess 

Reason:  Extensive  deterioration 

6  Bldgs. 
Kirtland  AFB 
Sandia  Natl  Lab  . 

Albuquerque  Co:  Bernalillo  NM  87185- 

Location:  6725.  841,  884,  892,  893,  9800 

Landholding  Agency:  Energy 

Property  Number:  41200210015 

Status:  Excess 

Reason:  Extensive  deterioration 

TA-53,  Bldg.  61 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200220023 

Status:  Unutilized 

Reason:  Extensive  deterioration 

TA-53.  Bldg.  63 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200220024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

TA-53,  Bldg.  65 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200220025 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B117 

Kirtland  Operations 

Albuquerque  Co:  Bernalillo  NM  871 17- 

Landholding  Agency:  Energy 

Property  Number:  41200220032 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  Bl  18 

Kirtland  Operations , 

Albuquerque  Co:  Bernalillo  NM  87117- 
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Landholding  Agency:  Energy 
Property  Number:  41200220033 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  B119 

Kirtland  Operations 

Albuquerque  Co:  Bernalillo  NM  87117- 

Landholding  Agency:  Energy 

Property  Number:  41200220034 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  6721 

Kirtland  AFB 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency:  Energy 

Property  Number:  41200220042 

Status:  Unutilized 

Reason:  Extensive  deterioration 

6  BIdgs. 

Kirtland  Air  Force  Base 

#852,  874.  9939A,  6536,  6636,  833A 

Albuquerque  Co:  NM  87185- 

Landholding  Agency:  Energy 

Property  Number:  41200230001 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  805 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency:  Energy 

Property  Number:  412002400Q1 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  8898 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency:  Energy 

Property  Number:  41200240002 

Status:  Unutilized 

Reason:  Secured  Area 

8  Bldgs..  TA-16 

Los  Alamos  National  Lab 

195,  220-226 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240003 

Status:  Unutilized  r 

Reason:  Secured  Area 

Bldg.  2,TA-11 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240004      . 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4,  TA-41 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  16.  TA-41 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30.  TA-41 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200240007 


Status:  Unutilized  •    ' 

Reason:  Secured  Area 

Bldg.  53.  TA-41 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200240008 

Status:  Unutilized 

Reason:  Secured  Area 

New  York 

6  UG  Missile  Silos 
Youngstown  Test  Annex 
Porter  Co:  Niagara  NY 
Landholding  Agency:  Air  Force 
Property  Number:  18200220003 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  100 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  101 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  104 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  107 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  109 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  116 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Middle  Marker 

Wind  Shear  Site 

31st  Ave  &  75th  St 

Jackson  Heights  Co:  Queens  NY  11434- 

Landholding  Agency:  GSA 

Property  Number:  54200210004 

Status:  Surplus 

Reason:  Extensive  deterioration 

GSA  Number:  l-U-NY-889 

Fed.  Bldg.  #2 

850  Third  Ave. 

Brooklyn  Co:  NY  11 232- 

Landholding  Agency:  GSA 

Property  Number:  54200240005 


Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-G-NY-0872 

Fed.  Bldg.  #2 

850  Third  Ave. 

Brooklyn  Co:  NY  11 232- 

Landholding  Agency:  GSA 

Property  Number:  54200240005 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-G-NY-0872 

Former  Guard  ia  Property 

Appalachian  Natl  Scenic  Trail 

E.  Fishkill  Co:  Dutchess  NY  11370- 

Landholding  Agency:  Interior 

Property  Number:  61200230002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Ohio 

Bldg.  77 

'  Femald  Environmental  Management  Project 
Femald  Co:  Hamilton  OH  45013- 
Landholding  Agency:  Energy 
Property  Number:  41199840003 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  82A 

Femald  Environmental  Mgmt  Project 
Femald  Co:  Hamilton  OH  45013- 
Landholding  Agency:  Energy 
Property  Number:  41199910018 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  16 

RMI  Environmental  Services 

Ashtabula  Co:  OH  44004- 

Landholding  Agency:  Energy 

Property  Number:  41199930016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  22B 

Femald  Env.  Mgmt.  Proj. 
Hamilton  Co:  OH  45013-9402 
Landholding  Agency:  Energy 
Property  Number:  41200020026 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  53A 

Fernald  Env.  Mgmt.  Prbject 

Femald  Co:  Hamilton  OH  45013-9402      ' 

Landholding  Agency:  Energy 

Property  Number:  41200120009 

Status:  Excess  ' 

Reason:  Secured  Area 

Bldg.  8G 

Femald  Environmental  Mgmt  Project 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200210003 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  8H 
.  Fernald  Environmental  Mgmt  Project 
Hamilton  Co:  OH  45013- 
Landholding  Agency:  Energy 
Property  Number:  41200210004 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  94A 
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Femald  Environmental  Mgmt  Project 
Hamilton  Co:  OH  45013- 
Landholding  Agency:  Energy 
Property  Number:  41200210005 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  11 

Femald  Env.  Mgmt.  Proj. 
Hamihon  Co:  OH  45013- 
Landholding  Agency:  Energy 
Property  Number:  41200220026 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  14A 

Fernald  Env.  Mgmt.  Proj 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220027 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  15A 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220028 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  15C 

Femald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy     • 

Property  Number:  41200220029 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  20K 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220030 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  53B 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  4501 3- 

Landholding  Agency:  Energy 

Property  Number:  41200220031 

Status:  Excess 

Reason:  Secured  Area 

Pennsylvania 

Z-Bldg.  I 

Bettis  Atomic  Power  Lab 

West  Mifflin  Co:  Allegheny  PA  15122-0109 

Landholding  Agency:  Energy 

Property  Number:  41199720002 

Status:  Excess 

Reason:  Extensive  deterioration 

-Former  Sunday  Property 
Appalachian  Natl  Scenic  Trail 
Boiling  Springs  Co:  Cumberland  PA  17007- 
Landholding  Agency:  Interior 
Property  Number:  61200230003 
Status:  Unutilized  ~. 

Reason:  Extensive  deterioration 

Puerto  Rico 

Culebrita  Island  Lighthouse 

Culebra  Island  Co:  PR 

Landholding  Agency:  GSA 

Property  Number:  54200210021 

Status:  Surplus 

Reason:  Inaccessible 

GSA  Number  :  l-T-PR-509 

Stmcture  1026 
Bahia  Salina  Del  Sur 


East  Vieques  Co:  PR- 

Landholding  Agency:  Navy 

Property  Number:  77200310053 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material,  Floodway,  Secured 
Area;  Extensive  deterioration 

Rhode  Island 

Facility  6 

Quonset  State  Airport 
N.  Kingstovm  Co:  RI  028B2-7545   ' 
Landholding  Agency:  Air  Force 
Property  Number:  18200240008 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Facility  16 

Quonset  State  Airport 
N.  Kingstown  Co:  RI  02852-7545 
Landholding  Agency:  Air  Force 
Property  Number:  18200240009 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Tennessee    . 

Bldg.  3004 

Oak  Ridge  National  Lab 

Oak  Ridge  Co:  Roane  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41199710002 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  3004 

Oak  Ridge  National  Lab 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41199720001 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldgs.  9714-3,  9714-4,  9983-AY 
Y-12  Pistol  Range 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41199720004 
Status:  Unutilized 
Reason:  Secured  Area 
5  Bldgs. 

K-724,  K-725.  K-1031,  K-1131,  K-1410^ 
East  Tennessee  Technology  Park 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41199730001 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  9418-1 
Y-12  Plant 

Oak  Ridge  Co:  Anderson  TN  3  7831- 
Landholding  Agency:  Energy 
Property  Number:  41199810026 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9825 

Y-12  Plant 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41199810027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3026 

Oak  Ridge  Natl  Lab 

Oak  Ridge  Co:  Roane  TN  37831 


Landholding  Agency:  Energy 
Property  Number:  41199830001 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  3505 

Oak  Ridge  National  Lab  ~5 

Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41199940i020 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

9  Bldgs. 

E.  Tennessee  Tech  Park 

Oak  Ridge  Co:  Roane  TN  37831- 

Location:  K-lOOl,  K-1301,  K-1302,  K-1303. 

K-1404,  K-1405-6,  K-1407,  K-1408A,  K- 

1413 
Landholding  Agency:  Energy 
Property  Number:  41200010023 
Status:  Unutilized 
Reasons:  Secured  Af^;  Extensive 

deterioration 
Bldg.  9723-16 
National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200120010 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
5  Bldgs. 

Oak  Ridge  National  Lab 
#7811,  7819,  7833,  7852,  7860 
Oak  Ridge  Co:  Roane  TN  37831-  ' 
Landholding  Agency:  Energy 
Property  Number:  41200130001 
Status:  Unutilized 
Reasons:  Contamination;  Secured  Area; 

Extensive  deterioration 

Bldg.  81-22 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140001       _ 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9409-26 

Y-12  National  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200140002 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  9723-4 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency':  Energy 
Property  Number:  41200140003 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  9733-4 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140004 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
4  Bldgs. 


^, 
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Y-12  National  Security  Complex 
#«929-l, 9823. 9827  &  shed 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140005 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9949-1 

Y-12  National  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831-    t 

Landholding  Agency:  Energy 

Property  Number:  41200140006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9949-31 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200210001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  SC-14 

ORISE  Scarboro  Operations  Site 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200210002 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  9723-18 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200210006    . 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9728 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200210007 
Status:  Unutilized 
Reasons:  Secured  Area:  Extensive 
deterioration 

Bldg.  9404-03 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  39831- 

Landholding  Agency:  Energy 

Property  Number:  41200220035 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9404-07 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9404-08 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Niimber:  41200220037 

Status:  Unutilized 

Reason:  Secured  Area 

4  Bldgs. 

Y-12  Natl  Security  Complex  9418-4.  9418- 

5,  9418-6,  9418-9 
Oak  Ridge  Ca:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220038 
Status:  Unutilized 
Reason:  Secured  Area 


Bldg.  9620-2 

Y-12  Natl  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220039 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldgs.  9769,  9770-3 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220040 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  9720-1,  9720-2 
Y-12  Natl  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220041 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9723-21 

Y-12  Natl  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220043 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldgs.  9205.  9208 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220059 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldgs.  2013,  2506,  6003  , 

Oak  Ridge  National  Lab 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220060 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 


Bldg.  9720-14 

Y-12  National  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200230002 

Status:  Excess 

Reason:  Secured  Area 

6  Bldgs.  * 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Location:  9983-62,  9983-63,  9983-64.  9983- 

65.  9983-71,  9983-72 
Landholding  Agency:  Energy  , 

Property  Number:  41200230003 
Status:  Excess 
Reason:  Secured  Area 
4  Bldgs. 

Oak  Ridge  National  Lab 
0954,0961.2093.3013 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200310019 
Status:  Unutilized  , . 

Reason:  Secured  Area 

22  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Warehouses  (Southern  Portion) 


Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930016 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  4-E)-TN-594F 

17  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Acid  Production 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930017 

Status:  Surplus 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  contamination 
GSA  Number:  4-D-TN-594F 

41  Facilities 

Volunteer  Army  Ammunition  Plsmt 

TNT  Production 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930018 

Status:  Surplus 

Reason:  Contamination 

GSA  Number:  4-D-TN-594F 

5  Facilities 

Volunteer  Army  Ammunition  Plant 
Waste  Water  Treatment 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930019 
Status:  Surplus 

Reason:  Extensive  deterioration 
GSA  Number:  4-D-TN-594F 

6  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Offices  (Southern  Portion) 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930023 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  4-D-TN-594F 

Army  Reserve  Center  #2 

360  Ornamental  Metal  Museum  Dr. 

Memphis  Co:  Shelby  TN  38106- 

Landholding  Agency:  GSA 

Property  Number:  54200120004 

Status:  Surplus 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Extensive  deterioration 
GSA  Number.  4-D-TN-0650 


Tract  01-186 

Stones  River  Natl  Battlefield 

Murfi-eesboro  Co:  Rutherford  TN  37129- 

Landholding  Agency:  Interior 

Property  Number:  61200230004 

Status:  Excess 

Reason:  Extensive  deterioration 

Texas 

6  Bldgs. 

Ellington  Field 

1277,  1381, 1385,  1386,  1388,  1249 

Houston  Co:  Harris  TX  77034-5586 

Landholding  Agency:  Air  Force 

Property  Number:  18200240010 

Status:  Excess 

Reason:  Extensive  deterioration 

Zone  5.  Bldg.  FS-18 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Landholding  Agency:  Energy 
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Property  Number:  41200220044 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  11,  Bldg.  11-001 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220045 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  11,3  Bldgs. 
11-015,  11-015B, 11-046 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220046 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  11.  Bldg.  11-041 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220047 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  11,  Bldg.  11-044 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220048 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Zone  12,  Bldg.  12-003P 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220049 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area      < 

Zone  12,  Bldg.  12-G5G1 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Landholding  Agency:  Energy 

Property  Number:  41200220050 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or" 

explosive  material;  Secured  Area 
Zone  12, 11  Bldgs. 
Pantex  Plant 

Amarillo  CO:  Carson  TX  79120- 
Location:  12-010, 12-OlOVl,  12-010V2. 12- 

OlOL,  12-R-OlO.  12-012, 12-R-012.  12- 

012V,  12-R-013.  12-R-013RR,  12-13V 
Landholding  Agency:  Energy 
Property  Number:  41200220051         _ 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12.  Bldg.  12-01 7C 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220052 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12,  Bldg.  12-20 
Pantex  Plant 


Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220053 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12,  8  Bldgs. 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Location:  12-024,  12-024A,  12-02455,  12- 

025,  12-R-025, 12-030,  12-043,  12-043A 
Landholding  Agency:  Energy 
Property  Number:  41200220054 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Zone  12,  Bldg.  12-27 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

LandhoLding  Agency:  Energy 

Property  Number:  41200220055 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12,  Bldg.  12-038 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220056 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12,  2  Bldgs. 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Location:  12-076,  12-076A 
Landholding  Agency:  Energy 
Property  Number:  41200220057 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  13, 6  Bldgs.  ■ 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Location:  13-041,  13-042,  13-043,  13-044. 

13-045,  13-046 
Landholding  Agency:  Energy 
Property  Number:  41200220058 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
10  Bldgs. 
DOE  Pantex  Plant 
Amarillo  Co:  Carson  TX  79120- 
Location:  11-023,  024,  034,  036,  036SS.  039. 

039SS,  ll-R-014,  11-R-O20,  ll-R-039 
Landholding  Agency:  Energy 
Property  Number:  41200310020 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  113 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  77200310054 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Virginia 

Bldg.  417 

Camp  Pendleton 

Virginia  Beach  Co:  VA  23451- 

Landholding  Agency:  Air  Force 


Property  Number:  18200240011 

Status:  Excess 

Reasons:  Secured  Area:  Extensive 

deterioration  » 

Baj^iew  Tower 
Langley  AFB 

Langley  AFB  Co:  VA  23665- 
Landholding  Agency:  Air  Force 
Property  Number:  18200240012 
Status:  Unutilized 
Reason:  Flood  way 

Washington 

Goat  Island  Quarry 

Skagit  Co:  WA 

Landholding  Agency:  GSA 

Property  Number:  54200230005 

Status:  Excess 

Reason:  not  accessible 

GSA  Number :  9-D-WA-1201 

Federal  Building 

104  W.  Magnolia 

Bellingham  Co:  WA  98224- 

Landholding  Agency:  GSA 

Property  Number:  54200310021 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number :  9-G-WA-1203 

Wyoming 

Bldg.  360 
F.  £.  Warren  AFB 

Cheyenne  Co:  Laramie  WY  82005-5000 
Landholding  Agency:  Air  Force 
Property  Number:  18200240013 
Status:  Unutilized 
Reasons:'  Secured  Area;  Extensive 
deterioration 

Land  (by  State) 

Arkansas 

Sandy  Beach  Rec  Area         ~ 

Camden  Co:  Ouachita  AR  71701^ 

Landholding  Agency:  GSA 

Property  Number:  54200230010 

Status:  Surplus 

Reason:  Floodway 

GSA  Number  :  7-D-AR-566 

Recreation  Area 

Sandy  Beach 

Camden  Co:  Ouachita  AR  71701- 

Landholding  Agency:  GSA 

Property  Number:  54200240003 

Status:  Surplus  ^ 

Reason:  Floodway 

GSA  Number :  7-D-AR-0566 

Colorado 

Landfill  48th  &  Holly  Streets 

Commerce  Co:  Adams  CX3  80022- 

Landholding  Agency:  GSA 

Property  Number:  54200220006 

Status:  Surplus 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  contamination 
GSA  Number :  7-Z-CO-0647 

Florida 

3  parcels 

U.S.  Customs  Svc  Natl  Law 
Enforcement  Comm  Ctr 
Orlando  Co:  Orange  FL  32803- 
Landholding  Agency:  GSA 
Property  Number:  54200310015 
Status:  Excess 
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Reason:  landlocked 

GSA  Number  :  4-T-FL-1209-1A 

Michigan 

Port/EPA  Large  Lakes  Rsch  Lab 

Grossc  He  Twp  Co:  Wayne  MI 

Landholding  Agency:  GSA 

Property  Number:  54199720022 

Statps:  Excess 

Reason:  Within  airport  runway  clear  zone 

GSA  Number  :  1-Z-M1-554-A 

20.3  acres 

Moon  Island 

Munuscong  Lake  Co:  Chippewa  MI  - 

Landholding  Agency:  GSA 

Property  Number:  54200240008 

Status:  Excess 

Reason:  not  accessible  by  road 

GSA  Number  :  l-U-MI-803 

5.43  acres 

Drummond  Island 

Drummond  Tnshp  Co:  Cheppawa  MI  - 

Landholding  Agency:  GSA 

Property  Number:  54200240009 

Status:  Excess 

Reason:  not  accessible  by  road 

GSA  Number  :  1-LI-MI-449A 

Minnesota 

Parcel  A 

Twin  Cities  Army  Ammunition  Plant 
Arden  Hills  Co:  MN  55112-3938 
Landholding  Agency:  GSA 
Property  Number:  54200240014 
Status:  Excess 

Reason:  Within  2000-ft.  of  flammable  or 
explosive  material 


GSA  Number  :  1-D-MN-0578A 

Mississippi 

Greenwood  &  Boat  Ramp  ' 

Greenwood  Co:  Leflore  MS 

Landholding  Agency:  GSA 

Property  Number:  54200230013 

Status:  Surplus 

Reason:  Within  airport  runway  clear  zone 

GSA  Number  :  4-D-MS-O560 

Ohio  ;' 

Lewis  Research  Center 

Cedar  Point  Road 

Cleveland  Co:  Cuyahoga  OH  44135- 

Landholding  Agency:  GSA 

Property  Number:  54199610007 

Status:  Excess 

Reasons:  AVithin  2000  ft.  of  flammable  or 

explosive  material:  within  airport  runway 

clear  zone 
GSA  Number :  2-Z-OH-598-I 

Puerto  Rico 

Parcel  2E 

Naval  Security  Group 

Sabana  Seca  Co:  Toa  Baja  PR 

Landholding  Agency:  GSA 

Property  Number:  54200210024 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  l-N-PR-496 

Parcel  2R 

Naval  Security  Group 
Sabana  Seca  Co:  Toa  Baja  PR  - 
Landholding  Agency:  GSA 
Property  Number:  54200210025 


Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  l-N-PR-494 

Parcel  2W 

Naval  Security  Group 

Sabana  Seca  Co:  Toa  Baja  PR  - 

Landholding  Agency:  GSA 

Property  Number:  54200210026 

Status:  Excess 

Reason?  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  l-N-PR-^95 

Washington  - 

Hanford  Training  Site 

Horn  Rapids  Rd.  ^   . 

Benton  Co:  \N A 

Landholding  Agency:  GSA 

Property  Number:  54200210012 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  9-B-WA1198A 

Hanford  Training  Site  #2 

Horn  Rapids  Road 

Benton  Co:  Benton  WA 

Landholding  Agency:  GSA 

Property  Number:  54200240017 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number  :  &-B-WA-1198B 

|FR  Doc.  03-6606  Filed  3.-2a-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part*  71,  91,  95, 121, 125, 129, 
135 

[Docket  No.  FAA-2003-14305;  Special 
Federal  Aviation  Regulation  No.  97] 

RIN2120-AH93 

Special  Operating  Rules  for  the 
Conduct  of  instrument  Flight  Rules 
(IFR)  Area  Navigation  (RNAV) 
Operations  Using  Global  Positioning 
Systems  (GPS)  in  Alaska 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  Under  Special  Federal 
Aviation  Regulation  (SFAR)  No.  97,  the 
FAA  allows  the  use  of  Global 
Positioning  System/Wide  Area 
Augmentation  Systems  for  the  en  route 
portion  of  flights  on  routes  in  Alaska 
outside  the  operational  service  volume 
of  ground  based  navigation  aids.  The 
use  of  aircraft  navigation  equipment 
other  than  area  navigation  systems,  that 
only  permit  navigation  to  or  from 
ground-based  navigation  stations,  often 
results  in  less  than  optimal  routes  or 
instrument  procedures  and  an 
inefficient  use  of  airspace.  SFAR  97 
optimizes  routes  and  instrument 
procedures  and  provides  for  a  more 
efficient  use  of  airspace.  Further,  the 
FAA  anticipates  that  it  will  result  in  an 
associated  increase  in  flight  safety. 
DATES:  This  final  rule  is  effective  March 
13.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Streeter,  Flight  Technologies 
and  Procedures  Division  (AFS— 400), 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591 ;  telephone:  (202) 
385-4567;  e-mail: 
donald.  w.streeter@faa.gov. 

SUPPt.EMENTARY  INFORMATION: 
Availability  of  Final  Rules 

You  can  get  an  electronic  copy  of  this 
final  rule  through  the  Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
(http-//dins.dot.gov/search); 

(2)  Visiting  the  Office  of  Rulemaking's 
Web  page  at  http://www.faa.gov/avr/ 
armhome.htm;  or 

(3)  Accessing  the  Federal  Register's 
Web  page  at  http://www.access.gpo.gov/ 
su  docs/aces/aces  1 40.html. 

You  also  can  get  a  copy  by^bmitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 


ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number  or 
amendment  number  of  this  rulemaking. 

Background 

Aviation  is  critical  to  Alaska  for 
routine  travel  and  commerce,  and  for 
nearly  any  kind  of  emergency.  Only 
10%  of  Alaska  is  accessible  by  road,  and 
waterways  are  impassable  most  of  each 
year.  Alaska  also  is  very  large  and 
crisscrossed  by  mountains  that  block 
radio  and  radar  transmissions  so  that 
aviation  services  and  infrastructure  that 
are  available  in  the  48  contiguous  states 
are  not  available  in  many  areas  of 
Alaska.  Aviation  is  essential  to  Alaska, 
but  there  also  is  a  safety  consequence  of 
operating  in  this  environment.  The 
aviation  accident  rate  for  rural  Alaska  is 
2.5  times  the  average  for  the  rest  of  the 
United  States.  The  Capstone  Program  is 
one  initiative  by  the  FAA  to  reduce  this 
accident  rate. 

The  Capstone  Program  is  a  joint 
initiative  by  the  FAA  Alaskan  Region 
and  the  aviation  industry  to  improve 
safety  and  efficiency  in  Alaska  by  using 
new  technologies.  Derived  from  the 
National  Transportation  Safety  Board 
(NTSB)  and  industry  recommendations. 
Capstone  Phase  I  focuses  on  southwest 
Alaska  (the  Yukon  and  Kuskokwim 
River  Delta— YK  Delta),  which  is 
isolated,  has  limited  infrastructure,  and 
has  the  same  high  rate  of  aviation 
accidents  experienced  in  the  rest  of  the 
state.  Under  Capstone,  installation  of 
advanced  avionics  in  the  YK  Delta 
aircraft  began  in  November  1999  and 
expansion  of  ground  infrastructure  and 
data  collection  will  continue  through 
December  2004.  Relying  on  lessons 
learned  during  Phase  I.  Capstone  Phase 
II  is  beginning  in  southeast  Alaska.  A 
more  robust  set  of  avionics,  that  include 
Global  Positioning  Systems/Wide  Area 
Augmentation  Systems  (GPS/WAAS),  is 
being  deployed  that  aims  at  further 
reduction  of  controlled  flight  into 
terrain  and  mid-air  collision  accidents. 
In  addition,  instrument  flight  rules  (IFR) 
area  navigation  (RNAV)  procedures  are 
being  introduced  that  enable 
participants  to  conduct  IFR  operations 
on  published  routes,  improving  overall 
safety  and  capacity. 

The  current  operating  rules  under  the 
Federal  Aviation  Regulations  in  title  14 
of  the  Code  of  Federal  Regulations  (14 
CFR)  do  not  accommodate  the  use  of 
GPS/WAAS  technology  for  IFR  RNAV 
outside  the  operational  service  volume 
of  ground-based  navigation  aids.  SFAR 
97  allows  the  timely  approval  of 
approximately  200  aircraft  that  are  being 
equipped  under  Capstone  Phase  II  to 


conduct  IFR  RNAV  operations  using 
GPS/WAAS  navigation  systems. 
Additionally,  SFAR  97  provides  the 
opportunity  for  air  carrier  and  general 
aviation  operators,  other  than  those 
participating  in  the  Cap^ne  Program, 
to  voluntarily  equip  aircraft  with 
advanced  GPS/WAAS  avionics  that  are 
manufactured,  certified,  and  approved 
/or  IFR  RNAV  operations.  This  SFAR 
serves  two  purposes:  (1)  It  allows 
persons  to  conduct  IFR  en  route  RNAV 
operations  in  the  State  of  Alaska  and  its 
airspace  on  published  air  traffic  routes 
using  TSO  Cl45a/Cl46a  navigation 
systems  as  the  only  means  of  IFR 
navigation:  and  (2)  it  allows  persons  to 
conduct  IFR  en  route  RNAV  operations 
in  the  State  of  Alaska  and  its  airspace 
at  Special  MEA  that  are  outside  the 
operational  service  volume  of  ground- 
based  navigation  aids. 

The  FAA  proposed  SFAR  97  on 
January  24,  2003  (68  FR  3778).  The 
comment  period  closed  on  February  24, 
2003.  The  FAA  received  four  comments 
on  the  proposed  SFAR. 

Discussion  of  Comments 

Three  comments  received  on  the 
proposed  SFAR  supported  the  proposal. 
A  pilot  commented  that  this  is  a 
positive  move  toward  improved  safety 
and  efficiency  of  operations  in  Alaska. 
The  Alaska  Airmen's  Association 
commented  that  the  SFAR  provides 
more  reliable  navigation.  The 
Association  noted  that  oy  allowing  safer 
minimum  altitudes,  the  rule  allows 
aircraft  to  fly  below  freezing/icing 
levels.  It  also  noted  greater  operational 
capability.  The  Aircraft  Owners  and 
Pilots  Association  (AOPA)  stated  that 
SFAR  97  would  also  facilitate  further 
development  of  the  AOPA-supported 
Capstone  Program,  which  uses  current- 
day  technology  to  increase  capacity 
while  improving  safety.  Allowing  the 
use  of  Global  Positioning  System/Wide 
Area  Augmentation  Systems  (GPS/ 
WAAS)  for  the  en  route  portion  of 
flights  on  routes  in  Alaska  will  further 
reduce  the  chances  for  controlled  flight 
into  terrain  and  midair  collisions  while 
at  the  same  time  improving  capacity. 

The  Boeing  Commercial  Airplane 
Group  agreed  with  the  intent  and  goal 
of  proposed  SFAR  97  but  noted  the 
following: 

"1.  The  NPRMs  provisions  are 
inconsistent  with  movement  towards  a 
Performance  based  International 
Airspace  System  (INAS),  and  are 
inconsistent  with  applications  of  RNP 
[e.g.,  it  addresses  only  specific  limited 
technologies;  does  not  credit  other  more 
capable  technologies,  and  has 
underlying  angular  criteria  implications 
that  are  inappropriate  in  an  inherently 
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linear  future  RNAV  and  RNP  criteria 
world)." 

FAA  Response:  SFAR  97  addresses 
specific  safety  issues  existing  in  Alaska. 
Fiulher,  the  SFAR  only  addresses  the 
eiuoute  lateral  navigation  capability  of 
GPS  and  is  not  intended  as  a  model  for 
future  rulemaking  on  RNP  in  the 
International  Airspace  System.  Nothing 
in  SFAR  97  precludes  development  of 
more  capable  technologies  and  systems. 

"2.  The  NPRM  sets  precedents  with 
regard  to  inappropriate  definitions  and 
concepts  that  are  inconsistent  with  and 
adversely  interfere  with  necessary 
"Global"  navigation  systems  evolution 
{e.g..  Special  MEA:  4000G)." 

FAA  Response:  SFAR  97  addresses  a 
specific  safety  need,  is  limited  in 
geographic  application,  and  is  not 
proposed  as  a  model  for  the  future.  As 
stated  in  Section  2  of  SFAR  97,  the 
definitions  of  this  rule  apply  only  to  this 
SFAR.  It  is  anticipated  that  this  SFAR 
may  be  terminated  when  the  national 
RNAV  rule  is  in  place.  Therefore,  FAA 
finds  this  SFAR  does  not  "adversely 
interfere  with  necessary  'Global' 
navigation  systems  evolution." 

"3.  By  its  issuance,  the  NPRM  could 
inappropriately  set  a  precedent, 
inferring  that  this  type  SFAR  is  needed 
when  it  is  not.  and  thus  imply  that  other 
better  and  more  capable  (e.g..  RNP- 
based  or  GNSS  based)  systems  may  not 
be  useable  or  eligible  for  MEA,  route,  or 
procedure  credit,  or  that  even  some 
current  operations  (e.g.,  Alaska  Airlines 
RNP  operations)  may  be  addressed  by 
such  an  SFAR  which  in  fact  is  not 
necessary." 

FAA  Response:  As  stated  in  the 
NPRM  for  SFAR  97,  the  current 
regulatory  structure  does  not 
accommodate  the  use  of  GPS/WAAS 
technology  for  IFR  RNAV  outside  the 
operational  service  volume  of  ground- 
based  navigation  aids.  The  FAA  does 
not  agree  that  the  operations  envisioned 
by  SFAR  97  are  appropriately 
conducted  without  this  regulatory 
action.  Nothing  herein  is  intended  to 
preclude  or  otherwise  address 
certification,  use,  or  operational 
approval  of  "other  better  and  more 
capable"  systems. 

"4.  The  intended  Capstone  related 
capability  can  more  easily  and  readily 
be  achieved  other  ways  (e.g.,  by  FAA 
approval  or  specific  means  via  Op  Spec, 
FSDO  LOA.  or  various  FAA  Orders  and 
associated  AIM  changes).  Even  if  an 
SFAR  was  desired  (and  it  should  not  be 
necessary),  it  could  be  done  via  a  very 
simple  SFAR  issuance  that  essentially 
says  that  'Other  routes,  procedures, 
navigation  systems,  or  operations  may 
be  authorized  in  Alaskan  airspace,  as 
determined  by  the  Administrator'." 


FAA  Response:  As  noted,  the  current 
regulatory  structtire  does  not 
accommodate  the  use  of  GPS/WAAS 
technology  for  IFR  RNAV  outside  the 
operational  service  volume  of  ground- 
based  navigation  aids.  Operations 
envisioned  under  SFAR  97  include 
Parts  91,  121,  129.  and  135.  The  FAA 
finds  that  due  to  the  disparity  in  type  of 
operations,  no  single  administrative 
remedy  could  address  all  operators,  and 
such  an  approach  would  be  overly  and 
unnecessarily  burdensome  for  both  the 
FAA  and  operators  alike.  The  FAA  finds 
that  regulatory  action  is  appropriate  in 
resolving  the  existing  regulatory 
deficiency  for  use  of  GPS  systems  in 
Alaska  for  IFR  RNAV  outside  the 
operational  service  volume  of  ground- 
based  navigational  aids. 

"5.  The  currently  proposed  SFAR 
appears  to  set  criteria  that  may  actually 
be  harmful  to  expeditious  and  beneficial 
Alaska  airspace  management  and 
evolution  by  implicitly  invoking 
airspace  standards  that  are  overly 
restrictive  and  constraining  (e.g.,  not 
recognizing  the  credit  of  linear  criteria 
capable  systems,  or  better  systems 
related  to  RNP  and  networks  of  LAAS, 
or  limiting  airspace  planning  to  very 
narrowly  defined  specific  systems  such 
as  for  special  GPS  MEAs  (4000G],  when 
other  combinations  of  navigation 
systems  could  provide  equal  or  better 
airspace  performance." 

FAA  Response:  SFAR  97  relaxes 
current  existing  regulatory  requirements 
for  surface  based  navigation  capability 
only  for  aircraft  equipped  with 
appropriate  TSO  Cl45a/Cl46a  GPS 
equipment.  This  rulemaking  is  not 
intended  to  address  current  or  future 
capabilities  attainable  with 
appropriately  installed  and  approved 
RNP  capable  systems.  The  FAA  finds 
that  permitting  operations  beyond 
service  volume  of  ground  based 
navigation  aids  adds  previously 
unattainable  and  beneficial  flexibility  to 
management  of  and  safe  navigation 
through  Alaskan  airspace.  The  FAA 
anticipates  that  that  experience  gained 
through  these  Alaskan  operations  may 
provide  a  more  precise  and  accurate 
basis  for  the  formulation  of  future 
policies  on  airspace  design  that  are  now 
a  work  in  progress. 

"6.  Language  of  the  NPRM  is 
technically  flawed  in  that  it  make 
assertions  like'  *   *   *  (GNSS) 
encompasses  all  satellite  ranging 
technologies',  when  in  fact  the 
performance  of  some  satellite-based 
systems  may  or  may  not  alone  meet 
specific  RNP  provisions  (e.g.,  some 
international  systems),  particularly  in 
some  regions  of  Alaska  airspace." 


FAA  Response:  SFAR  97  makes  no 
attempt  to  address  or  compare  RNP 
performance  to  performance  of  existing 
satellite  systems  and  only  addresses 
operations  with  TSO  Cl45a/Cl46a  . 
equipment  in  Alaska. 

"7.  The  NPRM  appears  to  exclusively 
attempt  to  credit  systems  meeting 
criteria  only  of  TSO  Cl45a/Cl46a.  This 
is  not  appropriate  technically  because  of 
certain  characteristics  of  those  systems 
which  can  be  contrary  to  the  general 
direction  navigation  needs  to  evolve  in 
an  RNP-based  global  system  (e.g., 
aspects  of  inappropriate  angular  criteria 
of  C146  versus  the  more  appropriate 
linear  criteria  of  RNP:  and  system  pilot 
interface  issues).  While  these  Cl45a/ 
Cl46a  systems  may  be  beneficially 
purchased  and  operationally  used,  their 
inappropriate  (e.g.,  angular) 
characteristics  should  not  be  the  basis 
(and  certainly  not  exclusive  basis)  for 
future  INAS  procedure  or  airspace 
design,  even  in  a  limited  region,  in 
limited  circumstances." 

FAA  Response:  As  previously  noted.  - 
the  FAA  intends  SFAR  97  to  address 
specific  safety  issues  existing  in  Alaska, 
limits  applicability  to  operations  based 
on  GPS  within  Alaska,  addresses  lateral 
navigation  capabilities  only,  and  is  not 
proposed  as  a  model  for  future 
rulemaking  on  RNP  in  the  International 
Airspace  System.  The  purpose  of  this 
SFAR  is  to  address  en  route  operations 
and  is  not  intended  to  address  approach 
procedures.  FAA  further  finds  nothing 
in  SFAR  97  that  precludes  continued 
development  of  more  capable 
technologies  or  eventual  evolution  of 
global  RNP  systems  as  eventually 
determined  appropriate. 

"8.  Application  of  any  of  this  SFAR 
to  FAR  129  Operators  is  most 
inappropriate  (e.g.',  international 
operators  flying  in  U.S.  airspace). 
International  Operations  and 
international  operators  should  be 
planning  and  equipping  exclusively 
based  on  RNP-based  criteria,  ILS,  LAAS, 
and  GLS.  Even  if  WAAS  is  used  as  a 
sensor  in  RNAV  systems,  international 
navigation  criteria  should  be  principally 
focused  on  RNP  capability,  not  be 
defined  as  sensor  specific." 

FAA  Response:  SFAR  97  neither 
precludes  or  requires  international 
operators  to  equip  with  navigation 
systems  other  than  as  currently 
provided  in  existing  regulations  and 
operatioixs  specifications.  Additionally, 
nothing  in  SFAR  97  addresses 
operations  other  than  within  Alaskan 
airspace.  The  rule  gives  part  1 29 
operators  the  ability  to  operate  in  areas 
(including  lower  altitudes)  that  are 
outside  the  service  volume  of  ground-     , 
based  navigational  rules. 
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"9.  This  NPRM  is  not  currently 
consistent  with  some  key  FAA  criteria 
(AC120-29A)  and  the  direction  key 
large  aircraft  manufacturers  and 
operators  are  evolving  future  navigation 
systems  or  operational  capability.  If 
adopted  without  significant  change,  any 
final  rule  based  significantly  on  this 
NPRM  could  unnecessarily  restrict  and 
inhibit  beneficial  and  necessary 
evolution  of  RNP  related  systems  and 
applications." 

rAA  Response:  While  stating  the 
NPRM  is  not  consistent  with  some  key 
FAA  criteria  per  AC12(>-29A.  the 
commenter  does  not  provide  sufficient 
information  to  identify  the 
inconsistency.  Advisory  circulars 
provide  advice  on  methods  to  comply 
with  regulatory  requirements:  therefore, 
there  is  no  requirement  that  an  SFAR 
conform  to  an  Advisory  Circular.  SFAR 
97  provides  the  appropriate  and 
intended  regulatory  structure  for 
operations  in  Alaskan  airspace  that  are 
outside  the  service  volume  of  ground- 
based  navigational  aids.  Additionally,  as 
already  noted,  SFAR  97  does  not 
preclude  appropriate  evolution  and 
broad  inclusion  of  other  appropriately 
certificated  and  approved  systems, 
including  RNP  systems,  into  the  Global 
NAS. 

"10.  Numerous  areas  of  analysis  or 
comment  in  the  NPRM  preamble  are 
also  inappropriate,  incorrect,  or 
misleading.  Significant  revision  of  the 
preamble  is  also  needed,  before  any 
final  rule  is  issued  (e.g.,  incorrect 
suppositions  about  the  applicability  or 
flexibility  of  current  rules)." 

FAA  Response:  Insufficient  specificity 
is  provided  to  locate  any  such 
unintended  anomalies.  Specific 
comments  addressing  issues  of 
applicability  and/or  flexibility  of 
current  rules  have  already  been 
addressed  above. 

As  a  general  comment,  Boeing  also 
recommended  that  this  SFAR  not  be 
issued  independently,  but  rather  that 
the  editing  of  this  SFAR  be  delegated  to 
the  AWO  and  TAOARC  groups.  While 
no  reason  for  such  additional  editing  by 
specific  named  groups  is  offered, 
providing  such  an  additional  period 
would  be  unfair  to  those  who 
commented  during  the  prescribed 
period.  The  FAA  does  not  agree  with 
this  recommendation  and  finds  the 
rulemaking  provision^f  14  CFR  part  11 
are  applicable  to  this  SFAR  and  have 
been  followed. 

In  a  separate  comment,  American 
Trans  Air  stated.  "The  proposed  rule 
uses  language,  terms  and  definitions 
found  only  in  other  OPEN  proposed 
rulemaking  actions  (FAA-2002- 14002 
and  FAA-2003-14449).  Request  this 
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action  be  delayed/postponed  until 
public  comments  regarding  critical 
language  contained  in  FAA-2002-14002 
are  resolved.  This  delay  is  necessary  to 
allow  the  Proposed  Rule  to  be  reviewed 
in  it's  proper  context  and  ensure 
common  understanding  and 
terminology  with  RNAV  operations." 

FAA  Response:  FAA  recognizes  that 
language,  terms,  and  definitions  used  in 
SgAR  97  also  are  found  in  other  open 
rulemaking  proposals.  Definitions  of 
language  and  terms  used  in  SFAR  97  are 
applicable  only  to  this  SFAR,  as  stated    . 
in  Section  2. 

Based  on  its  analysis  of  comments, 
the  FAA  adopts  SFAR  97  as  proposed. 

Reference  Material  Relevant  to  SFAR 
97 

(1)  Technical  Standard  Order  (TSO) 
Cl45a,  Airborne  Navigation  Sensors 
Using  the  Global  Positioning  System 
(GPS)  Augmented  by  the  Wide  Area 
Augmentation  System  (WAAS);  and  (2) 
TSO  Cl46a,  Stand-Alone  Airborne 
Navigation  Equipment  Using  the  Global 
Positioning  System  <GPS)  Augmented 
by  the  Wide  Area  Augmentation  System 
(WAAS).  Copies  of  these  TSOs  may  be 
obtained  from  the  FAA  Internet  Web 
site  at  http://www.faa.gov/certification/ 
aircmft/TSOA.htm. 

Related  Activity 

The  FAA  is  conducting  a  thorough 
review  of  its  rules  to  ensuire  consistency 
between  the  operating  rules  of  14  CFR 
and  future  RNAV  operations  for  the 
NAS.  This  review  may  result  in 
^rulemaking  that  could  enable  the  use  of 
space-based  navigation  aid  sensors  for 
aircraft  RNAV  systems  through  all 
phases  of  flight  (departure,  en  route, 
arrived,  and  approach)  to  enhance  the 
safety  and  efficiency  of  the  NAS.  The 
changes  anticipated  could  result  in 
greater  flexibility  in  air  traffic  routing, 
instrument  approach  procedure  design, 
and  airspace  use  than  is  now  possible 
with  a  ground-based  navigation  aid 
system  structure.  The  improved 
navigation  accuracy  and  flexibility 
could  enhance  both  system  capacity  and 
overall  flight  safety,  and  could  promote 
the  "free  flight"  concept  in  the  NAS  by 
enabling  the  NAS  to  move  away  from 
reliance  on  ground-based  NAVAIDs. 
SFAR  97  supports  this  activity  as  an 
early  implementation  effort.  The  FAA 
anticipates  that  that  experience  gained 
through  these  Alaskan  operations  may 
provide  a  more  precise  and  accurate 
basis  for  future  policies  on  airspace 
design  which  are  now  a  work  in 
progress. 


Contrary  Provisions  of  the  Current 
Regulations 

People  who  conduct  operations  in 
Alaska  in  accordance  with  SFAR  97  are 
excepted  from  certain  provisions  of  the 
FAA's  regulations.  For  instance: 

14  CFR  71.75.  Extent  of  Federal 
airways.  The  extent  of  Federal  airways 
is  currently  referenced  as  a  center  line 
that  extends  from  one  navigational  aid 
or  intersection  to  another  navigational 
aid  or  intersection  specified  for  that 
airway.  SFAR  97  allows  the  Federal 
airway  and  other  routes  published  by 
the  FAA  to  be  referenced  and  defined  by 
one  or  more  fixes  that  are  contained  in 
an  RNAV  system's  electronic  database 
that  is  derived  from  GPS  satellites  and 
used  by  the  pilot  to  accurately  fly  the 
Federal  airway  or  other  published 
routes  without  reference  to  the  ground 
based  navigational  aids  that  define  those 
routes. 

14  CFR  91.181.  Course  to  be  flown. 
Section  91.181  defines  courses  to  be 
flown  along  Federal  airways  that  are 
only  referenced  to  station  referenced 
navigational  aids  or  fixes  defining  that 
route.  SFAR  97  allows  courses  to  be 
flown  on  Federal  airways  and  other 
published  routes  that  are  defined  by 
waypoints  or  fixes  contained  in  a  GPS 
WAAS  navigation  system  that  is 
certified  for  IFR  navigation. 

14  CFR  91.205(d)(2).  Powered  civil 
^aircraft  with  standard  category  U.S. 
airworthiness  certificates:  Instrument 
and  equipment  requirements.  Section 
91.205(d)(2)  states  that  navigational 
equipment  appropriate  to  the  ground 
facilities  to  be  used  is  required  for  IFR 
operations  and  does  not  include  RNAV 
equipment.  Under  SFAR  97,  operations 
can  be  conducted  using  navigation 
equipment  that  is  not  dependent  on 
navigating  only  to  and  frT>m  ground- 
based  radio  navigation  stations. 

14  CFR  91.711(c)(l)(ii)  and  91.711(e). 
Special  rules  for  foreign  civil  aircraft. 
Section  91.711(c)(l)(ii)  requires  foreign 
civil  aircraft  operating  within  the 
United  States  and  conducting  IFR 
operations  to  be  equipped  with  radio 
navigational  equipment  appropriate  to 
the  navigational  signals  to  be  used  and 
does  not  acconunodate  the  use  of  RNAV 
systems  for  instrument  flight  rules 
operations.  Section  91.711(e)  states  that 
no  person  may  operate  a  foreign  civil 
aircraft  within  the  50  states  and  the 
District  of  Columbia  at  or  above  flight 
level  (FL)  240  unless  the  aircraft  is 
equipped  with  distance  measuring 
equipment  (DME)  capable  of  receiving 
and  indicating  distance  information 
from  the  VORTAC  facilities  to  be  used. 
Although  an  IFR  approved  RNAV 
system  provides  distance  information. 


this  section  does  not  allow  the  use  of  an 
RNAV  system  in  lieu  of  DME. 

1 4  CFR  95.1.  Applicability.  Part  95 
prescribes  altitudes  governing  the 
operation  of  aircraft  under  IFR  on 
Federal  airways,  jet  routes,  area 
navigation  low  or  high  routes,  or  other 
direct  routes  for  which  a  minimum 
enroute  altitude  (ME A)  is  designated.  In 
addition,  it  designates  mountainous 
areas  and  changeover  points.  In  general, 
the  IFR  altitudes  prescribed  in  this 
section  are  determined  by  a  route 
analysis  based  on  the  following  factors: 
(1)  An  obstacle  clearance  assessment;  (2) 
the  lowest  altitude  at  which  the  aircraft 
radio  navigation  receivers  are  able  to 
receive  the  ground-based  radio 
navigation  fixes  defining  the  airway, 
segment  or  route;  and  (3)  the  lowest 
edtitude  at  which  two-way  voice 
communication  between  the  aircraft  and 
the  air  traffic  control  unit  can  be 
maintained.  No  accommodation  is  made 
for  IFR  altitudes  determined  by  the 
above  route  analysis  factors  over  routes 
that  may  be  defined  by  fixes  other  than 
ground-based  navigation  aid  fixes. 
Under  SFAR  97,  operators  using  IFR 
certified  GPS/WAAS  RNAV  systems  are 
permitted  to  conduct  operations  over 
routes  in  Alaska  at  the  lowest  minimum 
en  route  altitude  based  only  on  route 
obstacle  assessments  and  ATC  two-way 
voice  communication  capability.  This 
MEA  is  defined  as  the  "special  MEA" 
for  purposes  of  SFAR  97  to  distingmsh 
it  from  MEAs  established  under  part  95. 

14  CFR  121.349(a).  Radio  equipment 
for  operations  under  VFR  over  routes 
not  navigated  by  pilotage  or  for 
operations  under  IFR  or  over-the-top. 
Section  121.349(a)  requires  airplanes  to 
be  equipped  with  two  independent 
4  radio  navigation  systems  that  are  able  to 
receive  radio  navigational  signals  from 
all  primary  en  route  and  approach 
navigational  facilities  intended  to  be 
used.  This  section  does  not  allow,  nor 
does  any  other  section  of  part  121,  allow 
the  use  of  RNAV  GNSS  for  IFR 
navigation  onPederal  airways  and  other 
routes.  SFAR  97  allows  the  use  of  IFR- 
certified  RNAV  GPS/WAAS  systems  for 
IFR  navigation. 

14  CFR  125.203(b)  and  (c).  Radio  and 
navigational  equipment.  These  sections 
state  that  no  person  may  operate  an 
airplane  over-the-top  or  under  IFR 
unless  it  has  two  independent  receivers 
for  navigation  that  are  able  to  receive 
radio  signals  from  the  ground  facilities 
to  be  used  and  which  are  capable  of 
transmitting  to,  and  receiving  from,  at 
any  place  on  the  route  to  be  flown,  at 
least  one  ground  facility.  These  sections 
do  not  allow  the  use  of  RNAV  GNSS  for 
IFR  navigation  for  any  airplanes 
conducting  IFR  operations  under  part 


125  in  the  NAS.  SFAR  97  allows  for  the 
use  of  IFR-certified  RNAV  GPS/WAAS 
systems  for  IFR  navigation. 

14  CFR  129.17(a)  and  (b).  Radio 
Equipment.  Sections  129.17(a)  and  (b) 
state  that  subject  to  the  applicable  laws 
and  regulations  governing  ownership 
and  operation  of  radio  equipment,  each 
foreign  air  carrier  shall  equip  its  aircraft 
with  such  radio  equipment  as  is 
necessary  to  properly  use  the  air 
navigation  facilities.  This  section  does 
not  include  or  allow  IFR  RNAV  GNSS 
to  be  used  for  air  navigation  on  Federal 
airways  or  other  published  routes.  SFAR 
97  allows  the  use  of  IFR-certified  RNAV 
GPS/WAAS  systems  for  air  navigation 
on  Federal  airways  or  other  published 
routes. 

14  CFR  135.165.  Radio  and 
navigational  equipment:  Extended 
overwater  or  IFR  operations.  Section 
135.165  excludes  turbojet  airplanes  v\ith 
10  or  more  passenger  seats,  multiengine 
airplanes  in  a  commuter  operations,  as 
defined  under  14  CFR  part  119.  and 
other  aircraft  fit)m>conducting  IFR  or 
extended  overwater  operations  luiless 
they  have  a  minimum  of  two 
independent  receivers  for  navigation 
appropriate  to  the  facilities  to  be  used 
that  are  capable  of  transmitting  to.  and  ' 
receiving  from,  at  any  place  on  the  route 
to  be  flown,  at  least  one  ground  facility. 
Since  IFR-certified  RNAV  GPS/WAAS 
systems  do  not  receive  navigation 
position  information  from  ground 
facilities,  they  would  not  be  acceptable 
for  navigation  based  on  this  section. 
SFAR  97  allows  the  use  of  IFR-certified 
RNAV  GPS/WAAS  systems  in  lieu  of 
aircraft  navigation  equipment  that  uses 
ground-based  navigation  facilities  to 
navigate. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
biudens  imposed  on  the  public.  The 
FAA  has  determined  that  there  are  no 
new  information  collection 
requirements  associated  with  this  final 
rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  vrith  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  SFAR  97. 


Economic  Evaluation 

Changes  to  Federal  regulations  must    . 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  to  propose  or  adopt 
a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulator^'  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  frt)m  setting 
standards  that  create  uimecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  the  Trade  Agreements  Act 
also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  for 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4)  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits,  and  other  eflects  of  proposed 
or  final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
aimually  (adjusted  for  inflation). 

In  conducting  these  analyses,  FAA 
has  determined  that  this  rule:  (1)  Will 
generate  benefits  and  not  impose  any 
costs,  is  not  a  "significant  regiilatory 
action"  as  defined  in  section  3(f)  of 
Executive  Order  12866,  and  is  not 
"significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures;  (2) 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  (3)  will  not  constitute  a  barrier 
to  international  trade;  and  does  not 
impose  an  unfunded  mandate  on  State, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

The  Department  of  Transportation 
Order  DOT  2100.5  prescribes  policies 
and  procedures  for  simplification, 
analysis,  and  review  of  regulations.  If  it 
is  determined  that  the  expected  impact 
is  so  minimal  that  the  rule  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  the  regulation.  No 
comments  were  received  that  conflicted 
with  the  economic  assessment  of 
minimal  impact  published  in  the  notice 
of  proposed  rulemaking  for  this  action. 
Given  the  reasons  presented  below,  and 
the  fact  that  no  comments  were  received 
to  the  contrary,  the  FAA  has  determined 
that  the  expected  impact  of  this  rule  is 
minimal  and  that  the  final  rule  does  not 
warrant  a  full  evaluation. 

This  rule  establishes  a  minimum 
equipment  and  operational  approval 
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requirement  that  operators  have  to 
comply  with  to  operate  at  lower 
minimum  en  route  altitudes  (MEAs)  that 
are  outside  the  service  volume  of 
ground-based  navigation  aids.  It  is 
anticipated  that  most  of  the  participants 
who  volunteer  to  participate  in 
Capstone  Phase  II  will  not  incur  any 
costs  to  equip  their  aircraft  or  conduct 
required  training.  Operators  are  not 
required  to  operate  at  these  lower 
MEAs.  Those  who  voluntarily  decide  to 
incur  the  costs  to  equip  their  aircraft 
and  conduct  the  required  training  under 
this  SFAR  will  have  made  their  own 
business  decisions  that  the  costs 
associated  with  this  SFAR's  equipment 
and  other  requirements  are  worth  the 
benefits  of  lower  MEAs.  For  example, 
some  operators  will  have  concluded  that 
flying  at  lower  altitudes  opens  up 
markets  that  they  could  not  previously 
have  served  because  currently  they  do 
not  have  aircraft  that  can  fly  at  certain 
altitudes  on  some  routes  and  maintain 
reception  with  ground-based  navigation 
aids.  Other  bperators  will  conclude  that 
having  the  ability  to  operate  at  lower 
MEAs  will  result  in  fewer  flight 
cancellations  or  delays  due  to  adverse 
weather  (e.g.,  icing  at  higher  altitudes). 

Regarding  benefits,  this  rule 
implements  the  National  Transportation 
Board's  recommendation  "to 
demonstrate  a  low  altitude  instrument 
flight  rules  (IFR)  system  that  better 
fulfills  the  needs  of  Alaska "^s  air 
transportation  system."  '  An  interim 
assessment  of  the  safety  impact  of 
Capstone  Phase  1  test  program  found 
that  "while  the  rates  of  accidents  for 
specific  causes  have  not  changed  in  a 
way  that  is  statistically  significant  yet, 
the  over-all  accident  counts  for  the 
equipped  and  non-equipped  groups 
were  different:  12  accidents  for  non- 
equipped  versus  7  for  equipped  even 
though  each  had  nearly  identical 
operations  counts."  *  Operators  having 
RNAV-equipped  aircraft  and  flightcrews 
trained  under  this  SFAR  will  realize 
safety  benefits  when  such  flights 
encounter  adverse  weather  conditions 
en  route  at  higher  altitudes  and  they 
have  the  ability  to  seek  clearance  to  the 
lower  MEAs  en  route.  In  addition  to  the 
anticipated  safety  benefits,  the  rule 
might  result  in  cost  savings.  The  use  of 
IFR  RNAV  equipment  permits  the  use  of 
more  direct  and  therefore  shorter  routes 
and  aircraft  using  RNAV  equipment 
may  require  less  fuel  and  time  to  reach 
their  destinations.  The  FAA  has 
established  a  number  of  test  routes 


throughout  the  United  States  and  some 
airlines  have  estimated  annual  cost 
savings  in  excess  of  $30  million  dollars 
due  to  flying  these  advanced  RNAV 
routes.^  The  FAA  finds  that  the 
potential  safety  benefits  and  cost 
savings  justify  the  adoption  of  this  rule. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  j)erfqrm  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  rule  establishes  the  minimum 
equipment  and  operational  approval 
requirements  that  operators  comply 
with  to  participate  in  the  Alaska 
Capstone  Phase  II  test  and  evaluation 
program.  Most  of  the  participants  who 
volunteer  to  participate  in  this  test 
program  will  not  incur  any  costs  to 
equip  their  aircraft  or  conduct  required 
training  since  the  Capstone  Program  was 
congressional] y  funded.  No  comments 
were  received  that  differed  with  the 
assessment  given  in  this  section  of  the 
proposed  rulemaking.  The  FAA 
therefore  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  operators. 


<  Aviation  Safety  In  Alaska  (NTSB/SS-95/03) 
November  1995,  page  77. 

'The  Safety  Impact  of  Capstone  Phase  1  (W. 
Worth  Kirkman,  N4itre)  August  2002.  page  IS. 


^  2001  ACE  Plan.  Building  Capacity  Today  for  the 
Skies  of  Tomorrow,  FAA  Office  of  System  Capacity, 
prepared  jointly  by  FAA  and  ARP  Consulting. 
L.L.C..  December  2001.  pages  50-51. 


Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards. 

This  rule  imposes  requirements  on 
foreign  air  carriers  operating  in  the 
SFAR  area  if  they  elect  to  participate  in 
the  test  program.  These  requirements 
mirror  the  communication  and 
navigation  equipment  requirements 
placed  on  domestic  carriers  that 
participate  in  the  test  program.  No 
comments  were  received  objecting  to 
these  provisions.  The  FAA  has  assessed 
the  potential  effect  of  this  final  rule  and 
has  determined  that  it  will  have  a 
neutral  impact  on  foreign  trade  and, 
therefore,  create  no  obstacles  to  the 
foreign  commerce  of  the  United  States. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  an  expenditure 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
' '  significant  regulatory  action. ' ' 

This  final  rule  does  not  contain  such 
a  mandate.  The  requirements  of  Title  II 
do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  SFAR  97 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore 
would  not  have  federalism  impUcations. 

Regulations  Affecting  Interstate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1 996  (110  Stat 
3213)  requires  the  Administrator,  when 
modifying  regulations  under  titie  14  of 


the  CFR  that  affect  interstate  aviation  in 
Alaska,  to  consider  the  extent  to  which 
Alaska  is  not  served  by  transportation 
modes  other  than  aviation,  and  to 
establish  such  regulatory  distinctions  as 
he  or  she  considers  appropriate.  The 
FAA  considers  that  this  rule  will  be 
beneficial  to  operations  in  Alaska. 

Environmental  Analjrsis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  SFAR  97 
qualifies  for  a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
We  have  determined  that  SFAR  97  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

Justification  for  Immediate  Adoption 

Because  this  final  rule  is  optional, 
that  is,  operators  in  Alaska  may  choose 
to  meet  the  equipment  and  operational 
requirements  of  SFAR  97  or  comply 
with  the  current  regulations,  the  FAA 
finds  that  this  SFAR  may  be  adopted 
without  meeting  the  required  minimum 
30-day  notice  period.  The  effective  date 
for  SFAR  97,  March  13,  2003,  is  based, 
in  part,  on  route  charting  dates  for 
southeast  Alaska  and  delay  beyond  that 
date  would  incur  additional  expense  to 
the  Government  and  be  detrimental  to 
operators. 

List  of  Subjects 

14  CFR  Part  71 

Airspace,  Navigation  (air). 

14  CFR  Part  91 

Agriculture,  Air  traffic  control. 
Aircraft,  Airmen,  Airports,  Aviation 
safety,  Canada,  Freight,  Mexico,  Noise 
control.  Political  candidates.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  95 

Air  traffic  control.  Airspace,  Alaska, 
Navigation  (air),  Puerto  Rico. 

14  CFR  Part  121 

Air  carriers,  Aircraft.  Airmen, 
Aviation  safety,  Charter  flights.  Drug 
testing,  Reporting  and  recordkeeping 
requirements,  Safety,  Transportation. 


14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  129 

Air  carriers.  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements,  Security,  Smoking. 

14  CFR  Part  135 

Air  taxis.  Aircraft,  Airmen,  Aviation 
safety.  Reporting  and  recordkeeping 
requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Chapter  I  of  TiUe  14,  Code  of 
Federal  Regulations,  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

2.  The  authority  citation  for  Part  91 
Continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155,  40103, 
40113,  40120,  44101,  44111,  44701,  44709. 
44711,  44712,  44715,  44716,  44717,  44722, 
46306,  46315,  46316,  46504,  46506-46507, 
47122,  47508,  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

3.  Amend  parts  71,  91, 95, 121, 125. 
129.  and  135  by  adding  SFAR  No.  97. 
The  full  text  will  appear  in  part  91. 

Special  Federal  Aviation  Regulation 
No.  97 — Special  Operating  Rules  for  the 
Conduct  of  Instrument  Flight  Rules 
(IFR)  Area  Navigation  (RNAV) 
Operations  using  Global  Positioning 
Systems  (GPS)  in  Alaska 

Those  persons  identified  in  Section  1 
may  conduct  IFR  en  route  RNAV 
operations  in  the  State  of  Alaska  and  its 
airspace  on  published  air  traffic  routes 
using  TSO  Cl45a/Cl46a  navigation 
systems  as  the  only  means  of  IFR 
navigation.  Despite  contrary  provisions 
of  parts  71,  91,  95,  121, 125,  and  135  of 
this  chapter,  a  person  may  operate 
aircraft  in  accordance  witii  this  SFAR  if 
the  following  requirements  are  met. 

Section  1.  Purpose,  use,  and  limitations 

a.  TTiis  SFAR  permits  TSO  Cl45a/ 
Cl46a  GPS  (RNAV)  systems  to  be  used 


for  IFR  en  route  operations  in  the 
United  States  airspace  over  and  near 
Alaska  (as  set  forth  in  paragraph  c  of 
this  section)  at  Special  Minimum  En 
Route  Altitudes  (MEA)  that  are  outside 
the  operational  service  volume  of 
ground-based  navigation  aids,  if  the 
aircraft  operation  also  meets  the 
requirements  of  sections  3  and  4  of  this 
SFAR. 

b.  Certificate,  holders  and  part  91 
operators  may  operate  aircraft  under 
this  SFAR  provided  that  they  comply 
with  the  requirements  of  this  SFAR. 

c.  Operations  conducted  under  this 
SFAR  are  limited  to  United  States 
Airspace  within  and  near  the  State  of 
Alaska  as  defined  in  the  following  area 
description: 

From  62°00'00.000"N,  Long. 
141°00'00.00'^.;  to  Lat.  59°47'54.11'TM.. 
Long.  135°28'38.34"W.;  to  Lat. 
56°00'04.11'TM.,  Long.  130°00'07.80'W.; 
to  Lat.  54°43'00.00'T4.,  Long. 
130°37'00.00'W.;  to  Lat.  51°24'00.00TsI.. 
Long.  167°49'00.00'^.;  to  Lat. 
50°08'00.00'TsI..  Long.  176°34'00.00'%V.; 
to  Lat.  45°42'00.00TI.,  Long. 

-  162°55'00.00'T:.;  to  Lat. 
50°05'00.00'TsI.,  Long. 

-  159°00'00.00"E.;  to  Lat. 
54°00'00.00'TM..  Long. 

-  169°00'00.00'T.;  to  Lat.  60°00 
OO.OOTsI.,  Long.  -  IBO^OO'  OO.OO'T;  to 
Lat.  65°00'00.00'TsI.,  Long. 
168°58'23.00'TV.;  to  Lat.  90''00'00.00'T>1.. 
Long.  00°00'0.00'W.;  to  Lat. 
62°00'00.000'TSI,  Long.  141°00'00.00'^. 

(d)  No  person  may  operate  an  aircraft 
under  IFR  during  the  en  route  portion 
of  flight  below  the  standard  MEA  or  at 
the  special  MEA  imless  the  operation  is 
conducted  in  accordance  with  sections 
3and4oftiiisSFAR. 

Section  2.  Definitions  and  abbreviations 

For  the  purposes  of  this  SFAR,  the 
following  definitions  and  abbreviations 
apply. 

Area  navigation  (RNAV).  RNAV  is  a 
method  of  navigation  that  permits 
aircraft  operations  on  any  desired  flight 
path. 

Area  navigation  (RNAV)  mute.  RNAV 
route  is  a  published  route  based  on 
RNAV  that  can  be  used  by  suitably 
equipped  aircraft. 

Certificate  holder.  A  certificate  holder 
means  a  person  holding  a  certificate 
issued  under  part  119  or  part  125  of  this 
chapter  or  holding  operations 
specifications  issued  under  part  129  of 
this  chapter. 

Global  Navigation  Satellite  System 
(GNSS).  GNSS  is  a  worid-wide  position 
and  time  determination  system  that  uses 
satellite  ranging  signals  to  determine 
user  location.  It  encompasses  all 
satellite  ranging  technologies,  including 
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GPS  and  additional  satellites. 
Components  of  the  GNSS  include  GPS, 
the  Global  Orbiting  Navigation  Satellite 
System,  and  WAAS  satellites. 

Global  Positioning  System  (GPS).  GPS 
is  a  satellite-based  radio  navigational, 
positioning,  and  time  transfer  system. 
The  system  provides  highly  accurate 
position  and  velocity  information  and 
precise  time  on  a  continuous  global 
basis  to  properly  equipped  users. 

Minimum  crossing  attitude  (MCA). 
The  minimum  crossing  altitude  (MCA) 
applies  to  the  operation  of  an  aircraft 
proceeding  to  a  higher  minimum  en 
route  altitude  when  crossing  specified 
fixes. 

Required  navigation  system.  Required 
navigation  system  means  navigation 
equipment  that  meets  the  performance 
requirements  of  TSC)  Ct45a/Cl46a 
navigation  systems  certified  for  IFR  en 
route  operations. 

Route  segment.  Route  segment  is  a 
portion  of  a  route  bounded  on  each  end 
by  a  fix  or  NAVAID. 

Special  MEA.  Special  MEA  refers  to 
the  minimum  en  route  altitudes,  using 
required  navigation  systems,  on 
published  routes  outside  the  operational 
service  volume  of  ground-based 
navigation  aids  and  are  depicted  on  the 
published  Low  Altitude  and  High 
Altitude  En  Route  Charts  using  the  color 
blue  and  with  the  suffix  "G."  For 
example,  a  GPS  MEA  of  4000  feet  MSL 
would  be  depicted  using  the  color  blue, 
a8  4000G. 

Standard  MEA.  Standard  MEA  refers 
to  the  minimum  en  route  IFR  altitude  on 
published  routes  that  uses  ground-based 
navigation  aids  and  are  depicted  on  the 
published  Low  Altitude  and  High 
Altitude  En  Route  Charts  using  the  color 
black. 

Station  referenced.  Station  referenced 
refers  to  radio  navigational  aids  or  fixes 
that  are  referenced  by  ground  based 
navigation  facilities  such  as  VOR 
facilities. 

Wide  Area  Augmentation  System 
(WAAS).  WAAS  is  an  augmentation  to 
GPS  that  calculates  GPS  integrity  and 
correction  data  on  the  ground  and  uses 
geo-stationary  satellites  to  broadcast 
GPS  integrity  and  correction  data  to 
GPS/WAAS  users  and  to  provide 
ranging  signals.  It  is  a  safety  critical 
system  consisting  of  a  ground  network 


of  reference  and  integrity  monitor  data 
processing  sites  to  assess  current  GPS 
performance,  as  well  as  a  space  segment 
that  broadcasts  that  assessment  to  GNSS 
users  to  support  en  route  through 
precision  approach  navigation.  Users  of 
the  system  include  all  aircraft  applying 
the  WAAS  data  and  ranging  signal. 

Section  3.  Operational  Requirements 

To  operate  an  aircraft  under  this 
SFAR,  the  following  requirements  must 
be  met: 

a.  Training  and  qualification  for 
operations  and  maintenance  personnel 
on  required  navigation  equipment  used 
under  this  SFAR. 

b.  Use  authorized  procedures  for. 
normal,  abnormal,  and  emergency 
situations  unique  to  these  operations, 
including  degraded  navigation 
capabilities,  and  satellite  system 
outages. 

c.  For  certificate  holders,  training  of 
flight  crewmembers  and  other  personnel 
authorized  to  exercise  operational 
control  on  the  use  of  those  procedures 
specified  in  paragraph  b  of  this  section. 

d.  Part  129  operators  must  have 
approval  from  the  State  of  the  operator 
to  conduct  operations  in  accordance 
with  this  SFAR. 

e.  In  order  to  operate  under  this 
SFAR,  a  certificate  holder  must  be 
authorized  in  operations  specifications. 

Section  4.  Equipment  Requirements 

a.  The  certificate  holder  must  have 
properly  installed,  certificated,  and 
functional  dual  required  navigation 
systems  as  defined  in  section  2  of  this 
SFAR  for  the  en  route  operations 
covered  under  this  SFAR. 

b.  When  the  aircraft  is  being  operated 
under  part  91,  the  aircraft  must  be 
equipped  with  at  least  one  properly 
installed,  certificated,  and  functional 
required  navigation  system  as  defined  in 
section  2  of  this  SFAR  for  the  en  route 
operations  covered  under  this  SFAR. 

Section  5.  Expiration  date 

This  Special  Federal  Aviation 
Regulation  will  remain  in  effect  until 
rescinded. 

PART  95— IFR  ALTITUDES 

4.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40113, 
and  14  CFR  11.49  (b)(2). 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

5.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  40119, 
44101, 44701-44702.  44705,  44709-44711, 
44713,  44716-44717.  44722.  44901.  44903- 
44904,44912,46105. 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE;  AND  RULES 
GOVERNING  PERSONS  ON  BOARD 
SUCH  AIRCRAFT 

6.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10e(g),  40113, 44701- 
44702, 44705, 44710-44711,  44713.  44716- 
44717,44722. 

PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

7.  The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40104-40105, 
40113,  40119.  41706,  44701-44702, '44712, 
44716-44717.  44722,  44901-44904,  44906. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON  DEMAND  OPERATIONS  AND 
RULES  GOVERNING  PERSONS  ON 
BOARD  SUCH  AIRCRAFT 

8.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  41706.  44113. 
44701-44702. 44705,  44709,  44711-44713. 
44715-44717,44722. 

Issued  in  Washington,  DC,  on  March  13, 
2003. 

Marion  C.  Blakey, 
Administrator. 

[FR  Doc.  03-6749  Filed  3-20-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.332B] 

Comprehensive  School  Reform  Quality 
Initiatives 

AGENCY:  Department  of  Education. 
action:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2002. 

NOTE  TO  APPUCANTS:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  these  grants 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
infonnaliDn,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  the  competition.  These  grants  are 
authorized  under  section  1608  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  as  amended  by  the 
No  Child  Left  Behind  Act  of  2001  (Pub. 
L.  107-110). 

PURPOSE  OF  THE  PROGRAM!  The  purpose 
of  the  Comprehensive  School  Reform 
(CSR)  Quality  Initiatives  program  is  to 
support  activities  in  the  following 
categories: 

(1)  Technical  assistance  in  making 
informed  decisions.  To  support  public 
and  private  efforts  in  which  funds  are 
matched  by  private  organizations  to 
assist  States,  local  educational  agencies 
(LEAs),  and  schools  in  making  informed 
decisions  regarding  approving  or 
selecting  providers  of  comprehensive 
school  reform,  consistent  with  the 
requirements  in  section  1606(a)  of  the 
ESEA,  as  amended;  and 

(2)  Model  develbpment  and  capacity 
building.  To  foster  the  development  of 
co^mprehensive  school  reform  models, 
and  to  provide  effective  capacity 
building  for  comprehensive  school 
reform  providers  to  expand  their  work 
in  more  schools,  assure  quality,  and 
promote  financial  stability. 

Eliffhle  Applicants:  Public  or  private 
organizations  that  provide  educational 
or  related  services. 

Deadline  for  Tmnsmittal  of 
Applications:  May  5,  2003. 

Notification  of  Intent  to  Apply  for 
Funding:  We  will  be  able  to  develop  a 
more  efficient  process  for  reviewing 
grant  applications  if  we  have  a  better 
understanding  of  the  number  of  entities 
that  intend  to  apply  for  funding. 
Therefore,  we  strongly  encourage  each 
potential  applicant  to  send,  by  April  7, 
2003,  a  notification  of  its  intent  to  apply 
for  funding  to  the  following  address: 
irene.harwarth@ed.gov. 

The  notification  of  intent  to  apply  for 
funding  is  optional  and  should  not 
include  information  regarding  the 
proposed  application.  Eligible 


applicants  that  fail  to  provide  the 
notification  may  still  submit  an 
application  by  the  application  deadline. 

Estimated  Available  Funds: 
Approximately  $7  million  of  fiscal  year 
(FY)  2002  funds.  Of  this  amount,  we 
will  award  approximately  $2  million  to 
support  activities  under  category  1  (i.e., 
technical  assistance  in  making  informed 
decisions)  and  approximately  $5  million 
to  support  activities  under  category  2 
(i.e.,  model  development  and  capacity 
building). 

Estimated  Number  of  Awards:  We 
anticipate  making  1  to  2  awards  under 
each  category. 

Estimated  Range  of  Awards:  $1 
million — $2  million  annually  under 
category  1  (i.e.,  technical  assistance  in 
making  informed  decisions);  $2.5 
million — $5  million  aimually  imder 
category  2  (i.e.,  model  development  and 
capacity  building).  Funding  of 
continuation  awards  after  the  initial 
year  of  funding  is  contingent  upon 
future  Congressional  appropriations  for 
the  program. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  81,  82,  86,  97, 
98,  and  99. 

SUPPLEMENTARY  INFORMATION:  The  State- 
administered  Comprehensive  School 
Reform  (CSR)  Program  and  the  CSR 
Quality  Initiatives  are  both  authorized 
under  Part  F  of  Title  I  of  the  ESEA,  as 
amended.  The  State-administered  CSR 
program  is  designed  to  improve  student 
achievement  by  supporting  the 
implementation  of  comprehensive 
school  reforms  based  on  scientifically 
based  research  and  effective  practices  so 
that  all  children,  especially  those  in 
low-performing,  high-poverty  schools, 
can  meet  challenging  State  academic 
achievement  standards.  Comprehensive 
school  reform  is  a  systemic  approach  to 
schoolwide  improvement  that 
incorporates  every  aspect  of  a  school, 
including  curriculum,  instruction, 
school  management,  professional 
development,  parental  involvement,  and 
assessment  plans.  The  program  requires 
LEAs  and  schools  to  draw  together 
individual  initiatives  that  focus  on 
specific  areas  and  weave  them  into  a 
unified,  coherent  comprehensive  school 
reform  design  that  integrates  the  eleven 
statutory  components  delineated  in 
section  1606(a)  of  the  ESEA,  as 
amended. 


The  intent  of  the  CSR  Quality 
Initiatives  program  is  to  support 
activities  that  will  enhance  the  State- 
administered  CSR  program.  Under  the 
Quality  Initiatives  competition,  the 
Secretary  will  award  funds  to  support 
activities  in  two  categories — (1) 
technical  assistance  in  making  informed 
decisions,  and  (2)  model  development 
and  capacity  building.  Grantees  under 
category  1  will  assist  States,  LEAs,  and 
schools  in  making  informed  decisions 
regarding  approving  or  selecting 
providers  of  comprehensive  school 
reform,  in  a  manner  that  meets  the 
requirements  of  section  1606(a)  of  the 
ESEA,  as  amended.  The  category  2 
awards  will  encourage,  facilitate,  and 
support  the  development  of 
comprehensive  school  reform  models 
that  schools  may  integrate  into  a 
program  that  meets  the  eleven  statutory 
CSR  components.  These  grants  will  also 
assist  comprehensive  school  reform 
providers  in  building  their  capacity  to 
expand  their  work  in  more  schools, 
assure  quality,  and  promote  financial 
stability. 

The  category  1  and  category  2  awards 
will  be  peer  reviewed  separately  on  the 
basis  of  selection  criteria  specific  to 
each  of  the  competitions.  These 
selection  criteria  are  included  in  this 
Notice.  An  applicant  seeking  funding 
under  both  categories  must  submit 
separate  applications  addressing  the 
respective  criteria  for  each  category. 

Absolute  Priority  for  Category  1 
Applicants:  For  category  1  grants  (i.e., 
technical  assistance  in  making  informed 
decisions),  the  legislation  requires  that 
the  awards  be  matched  by  private 
organizations.  In  response  to  this 
requirement,  the  Secretary  establishes 
the  following  absolute  priority  under  34 
CFR  75.105(c)(3)  and  will  fund  under 
the  Category  1  competition  only  those 
applicants  that  meet  this  priority: 

The  applicant  demonstrates,  in  its 
grant  application,  that  its  Quality 
Initiative  award  will  be  matched  with 
funds  from  one  or  more  private 
organizations.  During  the  first  year  of 
the  project,  the  match,  excluding  any  in- 
kind  contributions,  must  total  at  least  20 
percent  of  the  grantee's  initial  CSR 
Quality  Initiative  award.  Ehuing  any 
subsequent  year  of  the  project,  the 
match,  excluding  any  in-kind 
contributions,  must  total  at  least  25 
percent  of  the  grantee's  continuation 
award  for  that  year. 

Competitive  Preferences  for  Category 
1  Applicants:  To  help  ensure  that  the 
activities  supported  under  category  1 
(i.e.,  technical  assistance  in  making 
informed  decisions)  of  the  CSR  Quality 
Initiatives  program  best  address  the 
needs  of  States,  districts  and  schools, 


the  Secretary  establishes  the  following 
competitive  preferences  under  34  CFR 
75.105(c)(2).  We  will  award  an 
applicant,  in  addition  to  any  points  that 
it  earns  under  the  selection  criteria  for 
the  category  1  awards,  up  to  five 
additional  points  for  addressing  each 
preference  (for  a  total  of  up  to  10 
preference  points): 

Competitive  preference  (1) — The 
grantee  will  provide  detailed,  high- 
quality  information  and  technical 
assistance  that  will  enable  States, 
districts,  and  schools  to  select  among 
multiple  CSR  providers,  rather  than 
provide  such  information  or  assistance 
concerning  only  one  provider. 

Competitive  preference  (2) — The 
grantee  will  assist  lu'ban  and  rural  LEAs 
and  schools  in  more  than  one  State. 

Invitational  Priority  for  Category  1 
Applicants:  Under  the  Category  1 
Competition,  the  Secretary  is 
particularly  interested  in  receiving 
applications  from  applicants  that  meet 
the  following  invitational  priority: 

The  grantee  will  focus  its  efforts  on 
providing  States,  LEAs,  and  schools 
with  practical  and  useful  information 
regarding  the  evidence  of  the  success 
and  effectiveness  of  widely-used 
comprehensive  school  reform  models. 
The  grantee  will  disseminate  the 
findings  of  the  reviews  in  a  timely 
manner.  Additionally,  the  grantee  will 
provide  direct  technical  assistance  to 
States,  LEAs,  and  schools  in  order  to 
facilitate  informed  decision-making  in 
the  selection  of  models. 

Uhder  34  CFR  75.105(c)(1)  the 
Secretary  does  not  give  an  application 
that  meets  the  invitational  priority  a 
competitive  or  absolute  preference  over 
other  applications. 

Invitational  Priority  for  Category  2 
Applicants:  For  the  Category  2 
Competition  there  is  no  absolute 
priority,  or  competitive  preference. 
However,  the  Secretary  is  particularly 
interested  in  applications  fi'om 
applicants  that  meet  the  following 
invitational  priority: 

The  applicant  has  a  demonstrated 
record  of  success  in  fostering  the 
development  and  sustainability  of 
multiple  providers  of  comprehensive 
school  reform  models  and  services. 

Under  34  CFR  75.105(c)(1)  the 
Secretary  does  not  give  an  application 
that  meets  this  invitational  priority  a 
competitive  or  absolute  preference  over 
other  applications. 

Selection  Criteria:  We  will  use 
different  selection  criteria  to  evaluate 
the  category  1  and  category  2 
applications. 


(I)  Selection  Criteria  for  Category  1 
Applicants 

•  We  will  use  the  following  selection 
criteria  and  factors  from  the  regulations 
at  34  CFR  75.210  in  evaluating 
applications  for  grants  under  Category  1 
"  "Technical  Assistance  in  Making 
Informed  Decisions.  The  maximum 
score  for  each  criterion  is  indicated  in 
parenthesis.  Within  each  criterion,  we 
will  evaluate  each  factor  equally. 

The  maximum  score  for  all  of  the 
criteria  is  100  points.  Thus,  the 
maximum  score  for  this  competitioa  is 
110  points  (100  points  under  the 
selection  criteria  and  10  points  under 
the  competitive  preferences). 

(a)  Need  for  Project.  (15  points)  In 
determining  the  need  for  the  proposed 
project,  we  consider — 

(1)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(2)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infi-astructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  and 
weaknesses. 

(b)  Significance.  (5  points)  In 
determining  the  significance  of  the 
proposed  project,  we  consider — 

(1)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population. 

(c)  Quality  of  the  Project  Design.  (35 
points)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  we 
consider — 

(1)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  wiU  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(2)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(3)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

(d)  Quality  of  Project  Personnel.  (30 
points)  In  determining  the  quality  of  the 
persormel  who  will  carry  out  the 


proposed  project,  weconsider  the  extent 
to  which  the  applicant  encourages 
applications  for  employment  iroia 
persons  who  are  members  of  groups  that 
have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 
In  addition,  we  consider — 

(1)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director;  and 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  persormel. 

(a)  Quality  of  the  Project  Evaluation. 
(15  points)  In  determining  the  quality  of 
the  evaluation  of  the  proposed  project, 
we  consider — 

(1)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(2)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
context  within  which  the  project 
operates. 

(II)  Selection  Criteria  for  Category  2 
Applicants 

We  will  use  the  following  selection 
criteria  and  factors  from  the  regulations 
at  34  CFR  75.210  in  evaluating 
applications  for  grants  under  Category 
2 — Model  Development  and  Capacity 
Building.  The  maximum  score  for  each 
criterion  is  indicated  in  parenthesis. 
Within  each  criterion,  we  will  evaluate 
each  factor  equally.  The  maximum  score 
for  all  of  the  criteria  is  100  points. 

(a)  Need  for  the  Project.  (15  points)  In 
determining  the  need  for  the  proposed 
project,  we  consider  the  extent  to  which 
specific  gaps  or  weaknesses  in  services, 
infi^structure,  or  opportujiities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  and 
weaknesses. 

(b)  Significance.  (5  points)  In  ' 
determining  the  significance  of  the 
proposed  project,  we  consider — 

(1)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(2)  The  likely  utility  of  the  products 
(such  as  information,  materials, 
processes,  or  techniques)  that  will  result 
from  the  proposed  project,  including  the 
potential  for  their  being  used  effectively 
in  a  variety  of  other  settings. 

(3)  The  importemce  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 
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(c)  Quality  of  the  Project  Design.  (35 
points)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  we 
consider — 

(1)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(2)  The  extent  to  which  the  proposed 
project  is  based  upon  a  scientiBc 
research  design,  and  the  quality  and 
appropriateness  of  that  design, 
including  the  scientiHc  rigor  of  the 
studies  involved. 

(3)  The  extent  to  which  the  design  of 
the  proposed  project  includes  a 
thorough,  high-quality  review  of  the 
relevant  literature,  a  high-quality  plan 
for  project  implementation,  and  the  use 
of  appropriate  methodological  tools  to 
ensure  successful  achievement  of 
project  objectives. 

(d)  Quality  of  Project  Personnel.  (30 
points)  In  determining  the  quality  of  the 
personnel  who  will  carry  out  the 
proposed  project,  we  consider  the  extent 
to  which  the  applicant  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 

In  addition,  we  consider — 

(1)  The  qualiflcations.  including 
relevant  training  and  experience,  of  the 
project  director;  and 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(e)  Quality  of  the  Project  Evaluation. 
(15  points)  In  determining  the  quality  of 
the  evaluation  of  the  proposed  project, 
we  consider — 

(1)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(2)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
context  within  which  the  project 
operates. 

(3)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(4)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

Waiver  of  Proposed  Rulemaking:  In 
accordance  with  the  Administrative 
Procedure  Act  (5  V.S.C.  553) ,  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  rules.  Section 
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437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  however,  allows 
the  Secretary  to  exempt  rules  governing , 
the  first  competition  under  a  new  or 
substantially  revised  program  authority 
(20  U.S.C.  1232(d)(1)).  This  competition 
is  the  first  CSR  Quality  Initiatives 
competition  under  section  1608  of  the 
ESEA,  as  amended  by  Public  Law  107- 
1 10,  the  No  Child  Left  Behind  Act  of 
2001 ,  and  therefore  qualifies  for  this 
exemption.  The  Secretary,  in 
accordance  with  section  437(d)(1)  of 
GEPA,  has  decided  to  forego  public 
comment  in  order  to  ensure  timely  grant 
awards.  These  rules  will  apply  to  the  FY 
2002  grant  competition  only. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  No.  84.332B),  7th  &  D  Streets. 
SW..  Room  3633,  Regional  Office 
Building  3.  Washington.  DC  20202- 
4725. or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  No.  84.3323),  7th  and  D  Streets. 
SW..  Room  3633.  Regional  Office 
Building  #3.  Washington.  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 


Application  Control  Center  at  (202)  70a- 
9494.  (3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  3  of  the  Application  for 
Federal  Assistance  (ED  424)  the  CFDA 
number — and  suffix  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
all  required  forms  and  instructions, 
including  instructions  for  preparing  the 
application  narrative,  a  statement 
regarding  estimated  public  reporting 
burden,  a  notice  to  applicants  regarding 
compliance  with  section  427  of  the 
General  Education  Provisions  Act 
(GEPA).  various  assurances  and 
certifications,  a  list  of  relevant 
definitions  from  the  authorizing  statute 
and  EDGAR,  and  a  checklist  for  , 
applicants. 

To  apply  for  an  award  under  this 
competition,  your  application  must  be 
organized  in  the  following  order  and 
include  the  following  four  parts.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (ED  424,  Exp.  11/30/2004) 
and  instructions. 

Part  II:  Budget  Information-Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions.  An  applicant  for 
a  multi-year  project  must  provide  a 
budget  narrative  that  provides  budget 
information  for  each  budget  period  of 
the  proposed  project  period. 

Part  ill:  Application  Narrative. 

Part  IV:  Assurances  and 
Certifications:  Assurances — Non — 
Construction  Programs  (Standard  Form 
424B). 

b.  Certifications  Regarding  Lobbying; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

c.  Certifications  regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntas 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

Note:  ED  Form  80-0014  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department. 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)(if  applicable)  and 
instructions. 

An  applicant  may  submit  information 
on  photostatic  copies  of  the  application, 
budget  forms,  assurances,  and 
certifications  as  printed  in  this  notice  in 
the  Federal  Register.  However,  the 
application  form,  assiuances,  and 
certifications  must  each  have  an  original 
signature.  All  applicants  are  required  to 
submit  ONE  original  signed  application. 


including  ink  signatures  on  all  forms 
and  assurances,  and  TWO  copies  of  the 
application,  one  bound  and  one 
unbound  copy  suitable  for 
photocopying.  Please  mark  each 
application  as  "original"  or  "copy".  To 
aid  with  the  review  of  applications,  the 
Department  encourages  applicants  to 
submit  two  additional  paper  copies  of 
the  application.  The  Department  will 
not  penalize  applicants  who  do  not 
provide  additional  copies.  No  grant  may 
be  awarded  unless  a  completed 
application  form,  including  the  signed 
assurances  and  certifications,  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Irene  Harwarth,  (202)  401-3751,  U.S. 
Department  of  Education,  OESE/AITQ, 
FB-6,  Room  2W104,  400  Maryland 
Ave.,  SW.,  Washington,  DC  20202-6200. 
The  e-mail  address  for  Dr.  Harwarth  is: 
irene.harwarth@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed. 

mdividuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF.  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  fi-ee 
at  this  site.  If  you  have  any  questions 
about  using  PDF.  call  the  U.S. 
Government  Printing  Office  (GPO)  at 
(202)  512-1530  or.  toll  free,  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 


Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  6518. 

Dated:  March  18.  2003. 
Eugene  W.  Hickok, 

Under  Secretary  of  Education. 

Appendix 

Instructions  for  the  Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  the  selection  criteria  used 
by  reviewers  in  evaluating  the  application  are 
addressed.  The  narrative  must  encompass 
each  function  or  activity  for  which  funds  are 
being  requested.  Before  preparing  the 
application  narrative,  an  applicant  should 
read  carefully  the  description  of  the  program 
and  the  selection  criteria  the  Secretary  uses 
to  evaluate  applications. 

Applicants  should  note  there  is  a  suggested 
30-page  limit  for  the  application  narrative 
with  the  following  standards  applying:  (1)  A 
"page"  is  8.5"  x  11"  (one  side  only)  with  one- 
inch  margins  (top,  bottom,  and  sides).  (2)  All 
text  in  the  application  narrative  must  be 
double-spaced.  The  suggested  page  limit  does 
not  apply  to  the  cover  sheet,  the  one-page 
abstract,  budget  section,  appendices,  and 
forms  and  assurances.  However,  all  of  the 
application  narrative  must  be  included  in  the 
narrative  section. 

1.  Begin  with  a  one-page  Abstract 
summarizing  the  project,  including  a 
description  of  project  objectives  and 
activities  and  any  partners  in  the  application. 

2.  Include  a  table  of  contents  listing  t^e 
parts  of  the  narrative  in  the  order  of  the 
selection  criteria  and  the  page  numbers 
where  the  parts  of  the  narrative  are  found.  Be 
sure  to  number  the  pages. 

3.  Describe  how  the  applicant  meets  the 
absolute  priority  (if  applicable). 

4.  Describe  how  the  applicant  meets  the 
competitive  priority  (if  applicable). 

5.  Describe  fully  the  proposed  project  in 
light  of  the  selection  criteria  in  the  order  in 
which  the  criteria  are  listed  in  the 
application  package.  Do  not  simply 
paraphrase  the  criteria. 

6.  Provide  the  following  in  response  to  the 
attached  "Notice  to  all  Applicants":  (1)  A 
reference  to  the  portion  of  the  application  in 
which  information  appears  as  to  how  the 
applicant  is  addressing  steps  to  promote 
equitable  access  and  participation,  or  (2)  a 
separate  statement  that  contains  this 
information. 

7.  When  applying  for  funds  as  a 
consortium,  individual  eligible  applicants 


must  enter  into  an  agreement  signed  by  all 
members.  The  consortium's  agreement  must 
detail  the  activities  each  member  of  the 
consortium  plans  to  perform,  and  must  bind 
each  member  to  every  statement  and 
assurance  made  in  the  consortium's 
application.  The  designated  applicant  must 
submit  the  consortium's  agreement  with  its 
application. 

8.  Applicants  may  include  supporting 
documentation  as  appendices  to  the 
narrative.  This  material  should  be  concise 
and  pertinent  to  the  competition.  Note  that 
the  Secretary  considers  only  information 
contained  in  the  application  in  ranking 
applications  for  funding  consideration. 
Letters  of  support  sent  separately  from  the 
formal  application  package  are  not 
considered  in  the  review  by  the  technical 
review  panels.  (34  CFR  75.217) 

9.  Attach  copies  of  all  required  assurances 
and  forms. 

Estimated  Public  Reporting  Burden 

According  to  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  retJUired  to  respond 
to  a  collection  of  information  unless  it 
displays  a  valid  OMB  Control  Number.  The 
valid  OMB  control  number  for  this 
information  collection  is  1890-0009 
(Expiration  Date:  06/30/2005.)  The  time 
required  to  complete  this  information 
collection  is  estitnated  to  average  80  hours 
per  response,  including  the  time  to  review 
instructions,  search  existing  data  resources, 
gather  the  data  needed,  and  complete  and 
review  the  information  collection. 

Checklist  for  Applicants 

The  following  forms  and  other  items  must 
be  included  in  the  application  in  the  order 
listed  below: 

1.  Application  for  Federal  Assistance  (ED 
424). 

1.  Budget  Information — Non-Construction 
Programs  ED  Form  No.  524)  and  budget 
narrative. 

3.  Application  Narrative,  including 
information  that  addresses  section  427  of  the 
General  Education  Provisions  Act  (see  the 
section  entitled  "Notice  to  all  Applicants"), 
and  relevant  appendices. 

4.  Consortia  agreement,  if  applicable. 

5.  Assurances-^Non-Construction 
Programs  (SF  424B). 

6.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

7.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable). 

BaXJNG  CODE  4000-01-P 
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Application    for    Federal 

E  ducation  A  ssistance    (ED  424) 


U.S.  Department  of  Education 


Form  Approved 

0MB  No  ia7S-010C 

Eip  11/3(V20(M 


A  p  p  1 1  c  d  n  t  I  n  f  o  r  m  ii  1 1  o  n 


1.  Name  and  Address 
Legal  Name. 

Address:    


Orgmztfioral  UnM 


CHy 

2.  Applicanl'$D-UN-SNumi»r 

3.  Applicant's  T-l-N  !      I      I' 

4.  Caulog  of  Federal  Domestic  Assistance*:   8    4| 
Tlte . 


Slali  County 

6.  Novice  Applicant     LJ  Yes    LJ 


ZIPCode  *  4 


No 


7.  Is  the  applicant  delinquent  on  any  Federal  debt?    | |  Yes    I I  No 

(If  "Yes,"  attach  an  explanation.) 


8.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box.)  [ 


5.  Project  Director:. 
Address: 


City 
Tel.*: 


Stale 
Fax*: 


ZlPCodi  *  4 


A  Stita 

8  Local 

C  Special  District 

D  Indian  Tribe 

E  individual 

F  Independent  Sciwol 
Diflria 


G  Public  College  or  University 

H  Private.  Non-Profit  College  or  University 

I  Non-Profit  Organization 

J  Private,  Profit-Making  Organization 

K  Other  (Specify): 


E-Mail  Address: 


Application  Inform cUion 


9.  Type  of  Submission: 
— PreApplication 

I I  Ccnsmction 

I I  Non-Construction 


—Application 

I I  Corvtrudion 

I I  Non-Construction 


10.  Is  application  sutyect  to  review  by  Executive  Order  1 2372  process? 
I     I  Yes  (Date  made  available  to  the  ExecUive  Order  12372 
process  for  review): 


12.  Are  any  research  activities  involving  human  subiects  planned  at  any  time 
during  the  proposed  project  period? 

0  Yes  (Go  to  12a.)     CH  No  (Go  to  item  13.) 

12a.  Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  regulations? 

1  I    Yes  (Provide  Exemption(s)*):  

I     I     No  (Provide  Assurance  #) : 


I I  No  (If  "No,"  check  appropriate  box  below.) 

I I  Program  is  not  covered  by  E.0. 12372. 

I I  Program  has  not  been  selected  by  State  f()r  review. 


11 .  Proposed  Projea  Dates: 


Surt  Date: 


End  Date: 


13.  Descriptive  Title  of  Applicant's  Pr(>ject: 


L  St  1  nui  t  ed  f-  uru)  i  ny                                      1  /mi  l  hoi  i  /I'd  ki;()  r  cM'n  t  .i  t  i  vt;   1  iil  or  nid  t  ion 

14a.  Federal                     $                                       .00 

IS.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplicaiion/applicatian  are  true  and 
correct  The  document  has  been  duly  auttKVized  by  the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 

IX  Applicant                 $                                     .00 

a.  Autfwrind  Representative  (Please  type  or  print  name  clearly.) 

c.  Slala       '               S                                     .00 

d.  LocH                      S                                     .00 

b.  TMe 

e.  OOwr                      S                                     .00 

c.  Tel.*:                                                             Fax*: 

f.  Program  Income       S                                     .00 

d.  E-Mail  AddreiK 

e.  Signature  of  Autfwrized  Representative 

Dale: 

g.  TOTAL                   S                                    0.00 

Federal  Register / Vol.  68,  No.  55 /Friday,  March  21,  2003 /Notices 


14085 


instructions  for  ED  424 


1 .  Legal  Name  and  Address.  Enter  the  legal  name  of  appi  icant  and  the 
name  of  the  primary  organizational  unit  which  will  undertake. the  assis- 
tance activity 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the  num- 
ber by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Number 
Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the  fol  lowing 
URL:  http://wvvw.dnb.com. 

3.  Tax  Identification  Number.  Enter  the  taxpayer's  identification  number 
as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested.  The  CFDA  number  can  be  found  in  the  federal  register  notice 
and  the  application  package. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this  appli- 
cation. 

6.  Novice  Applicant  Check  "Yes"  or  "No"  only  if  assistance  is  being 
requested  under  a  program  that  gives  special  consideration  to  novice  ap- 
plicants.  Otherwise,  leave  blank. 

Check  "Yes"  if  you  meet  the  requirements  for  novice  applicants  specified 
in  the  regulations  in  34  CFR  75.225  and  included  on  the  attached  page 
entitled  "Definitions  for  Forni  ED  424."  By  checking  "Yes"  the  applicant 
certifies  that  it  meets  these  novice  applicant  requirements.  Check  "No"  if 
you  do  not  meet  the  requirements  for  novice  applicants. 

7.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organiza- 
tion is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
appi  icam's  organization  and  not  to  the  person  who  signs  as  the  authorized 
representative.  Categories  of  debt  include  delinquert  audit  disallowances, 
loans  and  ttxes.)  Otherwise,  check  "No. " 

8.  Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  prtjvided. 

9.  Type  of  Submission.  See  "Definitions  for  Form  ED  424"  attached. 

10.  Executive  Order  12372.  See  "Definitions  for  Form  ED  424"  attached. 
Check  "  Yes"  if  the  application  is  subject  to  review  byE.0.12372.  Also, 
please  enter  the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001). 
Otherwise,  check  "No." 

11.  Proposed  Project  Dates.,  Please  enter  the  month,  day,  and  four  (4) 
digityear  (e.g.,  12/12/2001). 

12.  Human  Subjects  Research.  (See  I.A.  "Definitions"  in  attached  page 
entitled  "Definitions  for  Fonn  ED  424.") 

If  Not  Human  Subjects  Research.  Check  "No"  if  research  activities 
involving  human  subjects  are  not  planned  at  any  time  Aring  the  proposed 
project  period.  The  remaining  parts  of  Item  1 2  are  then  not  applicable. 

IfHuman  Subjects  Research.  Check  "Yes"  if  research  activities  in- 
volving human  subjects  ate  planned  at  any  time  Aiing  the  proposed  project 
period,  either  at  the  applicant  organization  or  at  any  other  performance 
site  or  collaborating  institution.  Check  "Yes"  even  If  the  research  Is  ex- 
empt from  the  regulations  for  the  protection  of  human  subjects.  (Seel.B. 
"Exemptions "  in  attached  page  entitled  "Definitions  for  Form  ED  424") 

12a.  If  Human  Sutijects  Research  is  Exempt  from  the  Human  Subjecu 
Regulations.  Check  "Yes"  if  ail  the  research  activities  proposed  are 
designated  to  be  exempt  from  the  regulations.  Insert  the  exemption 
number(s)  corresponding  to  one  or  more  of  the  six  exemption  categories 
listed  in  I.B.  "Exemptions."  Inaddition,  follow  the  instructions  in  II.A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled  "Definitions 
for  Form  ED  424."  Insert  this  narrative  immediately  following  the  ED 
424  face  page. 


12a.  If  Human  Subjects  Research  is  Not  Exempt  from  Human  Sub- 
jects Regulations.  Check  "No "  if  some  or  all  of  the  planned  research 
activities  are  covered  (not  exempt).  In  addition,  follow  the  instnjctions 
in  I  I.B.  "Nonexempt  Research  Narrative "  in  the  page  entitled  "Defini- 
tions for  Form  ED  424  '  Insert  this  narrative  immediately  following  the 
ED  424  face  page. 

12a.  Human  Subjects  Assurance  Number  If  the  applicant  has  an  ap- 
proved Federal  Wide  (FWA)  or  Multiple  Project  Assurance  (MPA) 
with  the  Office  for  Human  Research  Protections  <OHRP),  U.S.  De- 
partment of  Health  and  Human  Services,  that  covers  the  specific  activ- 
ity, insert  the  number  in  the  space  provided.  Ifthe  applicant  does  not 
have  an  approved  assurance  on  file  with  OHRP,  enter  "None."  In  this 
case,  the  appi  leant  by  signature  on  the  face  page,  is  declaring  that  it  Mrill 
comply  with  34  CFR  97  and  proceed  to  obtain  the  human  subjects 
assurance  upon  request  by  the  designated  ED  official.  Iftheapplication 
Is  recommended/selected  for  funding,  the  designated  ED  official  will 
request  that  the  applicant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request 

Note  about  Institutional  Review  Board  Approval.  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  wnth  the  ap- 
plication. However,  if  an  application  that  involves  non-exempt  human 
subjects  research  is  recommended/selected  for  funding,  the  designated 
ED  official  will  request  that  the  applicant  obtain  and  send  the  certifica- 
tion to  ED  within  30  days  after  the  formal  request. 

13.  PrqjertTiOe.  Enter  a  brief  desaiptive  title  of  the  prtgect.  Ifmorethan 
one  program  is  involved,  you  should  append  an  explanation  on  a  sepa- 
ratesheet  Ifappropriate  (e.g.,  construction  or  real  property  projects),  I 
attach  a  map  showing  project  location.  Forpreapplications.useasepa-  i 
rate  sheet  to  provide  a  summary  description  of  this  project 

1 4.  Estimated  Funding.  Amount  requested  or  to  be  contribued  during  \ 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind  I 

'  contributionsshouldbeincludedonappropriatelinesasapplicable.  If' 
the  action  will  result  in  a  dollar  change  to  an  existing  avirard,  indicate  i 
only  the  amount  of  the  change.  For  decreases,  enclose  the  amounts  in  | 
p»enlheses.  If  both  basic  and  supplemental  amounts  are  included,  show  j 
breakdowrtf  on  an  attached  sheet.  For  multiple  program  funding,  use 
totals  and  show  breakdown  using  same  categories  as  item  14.  | 

1 5.  Certification.  To  be  signed  by  the  authorized  representative  of  the  | 
applicant.  Acopy  of  the  governing  body's  authorization  for  you  to  sign 
this  application  as  official  representative  must  be  on  file  in  the  applicant 's 
office.  Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  ad- ; 
dress  of  the  authaized  representative.  Also,  in  item  15e,  please  enter  i 
the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001)  in  the  dale  j 
signed  field.  ! 


Paperwork  Burden  Statement  According  to  the  Papenwork  Reduction 
Act  of  1995,  no  persons  are  required  to  respond  to  a  collection  of  information 
unless  such  collection  displays  a  valid  OMJB  control  number.  The  valid  OMB 
control  number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  I  nformatlon  collection  is  estimated  to  average  between 
15  and  45  minutes  per  response,  including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  the  data  needed,  and  complete  and  re- 
view the  information  collection.  Ifyou  have  any  convnents  concerning  the 
accuracy  of  the  estimate(s)  or  suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of  Education.  \Ateshington.  DC.  2020?- 
4651 .  If  you  have  comments  or  concerns  regarding  the  status  of  your 
Individual  submission  of  this  form  write  directly  to:  Joyce  I  Mays,  Ap- 
plication Control  Center,  U.S.  Department  of  Education,  7th  and  D  Streets, 
S.W.  ROB-3,  Room  3633,  Washington,  D.C.  20202-4725. 
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Definitions  for  Form  ED  424 


Novice  Applicant  (See  34  CFR  75.225).  For  discretionary  grant 
programs  under  which  the  Secretary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a  grant 
fromEDthat— 

Has  never  received  a  grant  or  subgrant  under  the  program 
from  which  it  seeks  funding: 

Has  never  t)een  a  memtier  of  a  group  appi  ication.  submitted 
.    in  accordance  with  34  CFR  75.127-75.129,  that  received  a 
grant  under  the  program  from  which  it  seeks  funding:  and 

Has  not  had  an  active  discretionary  grant  from  the  Federal 
government  in  the  five  years  before  the  deadline  date  for 
applications  under  the  program.  For  the  purposes  of  this 
requirement,  a  grant  is  active  until  the  end  of  the  grant's 
project  or  funding  period,  including  any  extensions  of  those 
periods  that  extend  the  grantee's  authority  to  obligate  funds. 

In  the  case  of  a  group  application  submitted  in  accordance  with  34 
CFR  75.127-75.129,  a  group  includes  only  parties  that  meet  the  re- 
quirements listed  above. 


I  Type  of  Submission.  "Construction"  includes  construction  of  new 
buildings  and  acquisition,  expansion,  remodeling,  and  alteration  of 
,  existing  buildings,  and  initial  equipment  of  any  such  buildings.  Or  any 
I  combination  of  such  activities  (including  architects'  fees  and  the  cost 
i  of  acquisition  of  land).  "Construction"  also  Includes  remodeling  to 
meet  standards,  remodeling  designed  to  conserve  energy,  renovation 
or  remodeling  to  accommodate  new  technologies,  and  the  purchase 
of  existing  historic  buildings  for  conversion  to  public  libraries.  For 
the  purposes  of  this  paragraph,  the  term  "equipment"  includes  ma- 
chinery, utilities,  and  built-in  equipment  and  any  necessary  enclo- 
sures or  structures  to  house  them;  and  such  term  includes  all  other 
items  necessary  for  the  functioning  of  a  particular  facility  as  a  facil- 
ity for  the  provision  of  library  services. 

Executive  Order  1 2372.  The  purpose  of  Executive  Order  1 2372  is 
to  foster  an  intergovernmental  partnership  ar)d  strengttien  federalism 
by  relying  on  State  and  local  processes  for  the  coordination  and  re- 
view of  proposed  Federal  financial  assistance  and  direct  Federal  de- 
velopment. The  application  notice,  as  publistied  in  the  Federal  Reg- 
ister, informs  the  applicant  as  to  whether  the  program  is  subject  to 
Itie  requirements  of  E.0. 1 2372.  In  addition,  ttie  application  package 
contains  information  on  the  State  Single  Point  of  Contact.  An  appli- 
cant is  still  eligible  to  apply  for  a  grant  or  grants  even  If  its  respective 
State.  Territory,  Commonwealth,  etc.  does  not  have  a  State  Single 
Point  of  Contact.  For  additional  information  on  E.O.  12372  go  to 
http://www.cfda.gov/public/eo12372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 

1.   Definitions  and  Exemptions 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as  de- 
fined in  the  regulations. 


— Research 

The  ED  Regulations  for  the  Protection  of  Human  Subjects.  Title  34, 
Code  of  Federal  Regulations,  Part  97,  define  research  as  "a  system- 
atic investigation,  including  research  development,  testing  and  evalu- 
ation, designed  to  develop  or  contribute  to  generalizable  knowledge." 
If  an  activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  it  is  research. 
Activities  which  meet  this  definition  constitute  research  whether  or 
not  they  are  conducted  or  supported  under  a  program  which  is  con- 
sidered research  for  other  purposes.  For  example,  some  demon- 
stration and  service  programs  may  include  research  activities. 

— Human  Sul>ject 

The  regulations  define  human  subject  as  "a  livir>g  individual  atKXJt 
whom  an  investigator  (whether  professional  or  student)  conducting 
research  obtains  (1)  data  through  intervention  or  interaction  with 
the  individual,  or  (2)  identifiable  private  information."  (1)  If  an  ac- 
tivity involves  obtaining  Information  about  a  living  person  by 
manipulating  that  person  or  that  person's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by  commu- 
nicating or  interacting  with  the  individual,  as  occurs  with  surveys 
and  interviews,  the  definition  of  human  sutiject  is  met.  (2)  If  an 
activity  involves  obtaining  private  information  about  a  living 
person  in  such  a  way  that  the  information  can  t>e  linked  to  that 
individual  (the  identity  of  the  subject  is  or  may  be  readily  deter- 
mined by  the  investigator  or  associated  with  the  information),  the 
definition  of  human  subject  is  met.  [Private  information  includes 
information  about  behavior  that  occurs  in  a  context  in  which  an  indi- 
vidual can  reasonably  expect  that  no  observation  or  recording  is  tak- 
ing place,  and  information  which  has  been  provided  for  specific  pur- 
poses by  an  individual  and  which  the  individual  can  reasonably  ex- 
pect will  not  be  made  public  (for  example,  a  school  health  record).] 

B.  Exemptions. 

Research  activities  in  which  ttie  only  involvement  of  human  sub- 
jects will  be  in  one  or  more  of  ttw  following  six  categories  of  ex- 
emptions are  not  covered  by  ttie  regulations: 

(1)  Research  conducted  in  establistied  or  commonly  accepted  edu- 
cational settings.  Involving  normal  ediKational  practices,  such  as  (a) 
research  on  regular  and  special  education  instructional  strategies, 
or  (b)  research  on  the  effectiveness  of  or  the  comparison  among 
instructional  tectmiques,  curricula,  or  classroom  management  meth- 
ods. 

(2)  Research  involving  ttie  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  otiservation  of  public  betiavior,  unless:  (a)  information  ob- 
tained is  recorded  in  such  a  manner  that  human  subjects  can  be  iden- 
tified, directly  or  through  identifiers  linked  to  the  sut>jects:  and  (b) 
any  disclosure  of  the  human  subjects '  responses  outside  ttie  research 
could  reasonably  place  the  subjects  at  risk  of  criminal  or  civil  liabil- 
ity or  be  damaging  to  the  subjects'  finarKial  standing,  employability, 
or  reputation.  If  the  sut>)ects  are  children,  exemption  2  applies 
only  to  research  involving  educational  tests  and  ol>servations  of 
public  behavior  when  the  investigator(s)  do  not  participate  In  the 
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activities  being  observed.  Exemption  2  does  not  apply  if  children 
are  surveyed  or  interviewed  or  if  the  research  involves  abserva- 
tion  of  public  behavior  and  ttie  investigator(s)  participate  in  the 
activKies  being  otxserved.  [Children  are  deTmed  as  persons  who  have 
not  attained  the  legal  age  for  consent  to  treatments  or  procedures 
involved  in  the  research,  under  the  applicable  law  or  Jurisdiction  in 
which  ttte  research  will  be  conducted.] 

(3)  Research  Invohring  the  use  of  educational  tests  (cogtitive,  diag- 
nostic aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior  that  is  not  exempt  under  sec- 
tion (2)  above,  if  the  human  sutyects  are  elected  or  appointed  public 
officials  or  candidates  for  public  office;  or  federal  statute(s) 
require(s)  without  exception  that  the  confidentiality  of  the  person- 
ally identifiable  information  will  be  maintained  throughoK  the  re- 
search and  tlwreafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data,  docu- 
ments, records,  pattiological  specimens,  or  diagnostic  specimens,  if 
ItKse  sources  are  publicly  available  or  if  ttie  information  is  recorded 
by  the  investigator  in  a  manner  that  subjects  cannot  be  tdentified, 
directly  or  through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  prqiects  which  are  conducted  by  or 
suliject  to  the  approval  of  defMTtment  or  agency  heads,  and  wMch  are 
designed  to  study,  evaluate,  or  otherwise  examine:  (a)  public  benefit 
or  service  programs;  (b)  procedures  for  obtaining  benefits  or  ser- 
vices under  those  programs;  (c)  possible  dianges  in  or  alternatives 
to  those  programs  or  procedures:  or  (d)  possitile  changes  in  methods 
or  levels  of  payment  for  benefits  or  services  under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance  stud- 
ies, (a)  if  wholesome  foods  without  additives  are  consumed  or  (b)  if 
a  food  is  consumed  that  contains  a  food  ingredient  at  or  below  the 
level  and  for  a  use  found  to  be  safe,  or  agricultural  chemical  or  envi- 
ronmenui  contaminant  at  or  below  the  level  found  to  be  safe,  by  the 
Food  and  Drug  Adminislration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service  of  theU.S. 
Department  of  Agrculture. 

II.  Instructions  for  Exempt  and  Nonexempt  Human 
Subjects  Research  Narratives 

If  the  applicant  marked  "Yes"  for  Item  12  on  the  ED  424,  the  appli- 
cant must  provide  a  human  subjects  "exempt  research"  or  "nonex- 
empt research"  narrative  and  insert  it  immedial^y  following  the  ED 
424facepage. 

A.  Exempt  Research  Narrative. 

if  you  marked  "Yes"  for  item  12a.  and  designated  exemption 
numbers(s),  provide  the  "exempt  research"  narrative.  The  nan^ive 
must  contain  sufficient  information  about  the  involvement  of  human 
subjects  in  the  proposed  research  to  allow  a  determination  by  ED 
that  the  desigiated  exemption(s)  are  appropriate.  The  narrathw  must 
be  succinct. 

B.  Nonexempt  Research  Narrative. 

If  you  mvked  "No"  for  item  12a.  you  must  provide  the  "nonexempt 
research"  narrative.  The  narrative  must  address  the  following  seven 
points.  Although  no  specific  page  limitation  applies  to  this  section 
of  the  application,  be  succinct. 


(1)  Human  Sul)jects  Invoh^ment  and  Characteristics:  Provide  a 
detai  led  description  of  the  proposed  involvement  of  human  subjects. 
Describe  the  characteristics  of  the  sut>ject  population,  including  their 
anticipated  number,  age  range,  and  health  status.  Identify  ttie  aileria 
for  inclusion  or  exclusion  of  any  subpopulation.  Explain  the  ratio- 
nale for  the  involvement  of  special  classes  of  subjects,  such  as  chil- 
dren, children  with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  institiAionalized  in- 
dividuals, or  others  who  are  likely  to  be  vulnerable 

(2)  Sources  of  Materials:  Identify  the  sources  of  research  material 
obtained  from  individually  identifiable  living  human  sutifects  in  the 
form  of  specimens,  records,  or  data.  Indicate  whether  the  material 
or  data  will  be  obUined  specificaliy  for  research  purposes  or  wrtiether 
use  will  be  made  of  existing  specimens,  records,  or  dau. 

(3)  Recruitment  and  Informed  Consent:  Desaibe  plans  for  the 
reouitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  be  sought  and 
obtained,  who  will  seek  it  the  nature  of  the  information  to  be  pro- 
vided to  prospective  sutijects,  and  the  method  of  documeming  con- 
sent State  if  the  Institutional  Review  Board  (IRB)  has  authorized  a 
modification  or  waiver  of  the  elements  of  consent  or  the  require- 
ment for  documentation  of  consent 

(4)  PotenUal  Risks:  Describe  potential  risks  (physical,  psychologi- 
cal, social,  legal,  or  other)  and  assess  their  likelihood  and  serious- 
ness. Where  appropriate,  describe  alternative  treatments  and  proce- 
dures ttiat  might  be  advantageous  to  the  sutijects. 

(5)  Protection  Against  Risk:  Desaibe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks.  Including  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  professional 
intervention  in  the  event  of  adverse  effects  to  the  sulijects.  Also, 
where  appropriate,  describe  the  provisions  for  monitoring  the  data 
collected  to  ensure  the  safety  of  the  sul^ects. 

(6)  Importance  of  the  Knowledge  to  be  Gained:  Discuss  the  im- 
portance of  the  knowledge  gained  or  to  be  gained  as  a  result  of  the 
proposed  research.  Discuss  why  the  risks  to  subjects  are  reasonable 
in  relation  to  the  antKipated  benefits  to  sutijects  and  in  relation  to 
the  importance  of  the  knowledge  that  may  reasonably  be  expected  to 

result 

(7)  Collaborating  Site(s):  If  research  involving  human  subjects  will 
take  place  at  collaborating  site(s)  or  other  perfomtance  sited),  name 
the  sites  and  briefly  describe  their  involvement  or  role  in  the  re- 
search. 

Copies  of  the  Departmerrt  of  Education's  Regulations  for  the  Pro- 
tection of  Human  Subjects,  34  CFR  Part  97  and  other  pertinent 
materials  on  the  protection  of  human  sut>|ects  in  research  are 
available  from  the  Grants  Policy  and  Oversight  Staff,  Office  of 
the  Chief  Financial  Officer,  U.S.  Department  of  Education,  Wash- 
ington, DC.  20202-4248.  telephone:  (202)  708-8263,  and  on  the 
U.S.  Department  of  Education's  Protection  of  Human  Subjects  in 
Research  Web  Site  at  http://www.ed.gov/offices/OCFO/ 
humansub.html 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Papenwork  Reduction  Project  1875-0102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-1 1 ,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  (aHe):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program ,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 


Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-11 
of  Section  B. 


3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 


Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
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OMB  Control  No.  1890-0007  (Exp.  09/30/2004) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about 
a  new  provision  in  the  Department  of  Education's 
General  Education  Provisions  Act  (GEPA)  that 
applies  to  applicants  for  new  grant  awards  under 
Department  programs.  This  provision  is  Section  427 
of  GEPA,  enacted  as  part  of  the  Improving  America's 
Schools  Act  ofl994  (Public  Law  (PL.)  103-382). 

I 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APPLICATIONS 
TO  ADDRESS  THIS  NEW  PROVISION  IN 
ORDER  TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for 
projects  or  activities  that  it  carries  out  with  funds 
reserved  for  State-level  uses.  In  addition,  local 
school  districts  or  other  eligible  applicants  that  apply 
to  the.  State  for  funding  need  to  provide  this 
description  in  their  applications  to  the  Sute  for 
funding.  The  State  would  be  responsible  for  ensuring  \, 
that  the  school  district  or  other  local  entity  has 
submitted  a  sufficient  section  427  statement  as 
described  below.) 

What  Does'This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  include  in  its 
application  a  description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable  access  to,  and 
participation  in,  its  Federally-assisted  program  for 
students,  teachers,  and  other  program  beneficiaries 
with  special  needs.  This  provision  allows  applicants 
discretion  in  developing  the  required  description. 
The  statute  highlights  six  types  of  barriers  that  can 
impede  equitable  access  or  participation:  gender, 
race,  national  origin,  color,  disability,  or  age.  Based 
on  local  circumstances,  you  should  determine 
whether  these  or  other  barriers  may  prevent  your 
students,  teachers,  etc.  from  such  access  or 
participation  in,  the  Federally-funded  project  or 
activity.  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;   you  may  provide  a  clear  and  succinct 


description  of  how  you  plan  to  address  those  barriers 
that  are  applicable  to  your  circumstances  In 
addition,  the  information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be  discussed  in 
connection  with  related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their- projecte,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Etamples  of  How  an  A|>plicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

(1)  An  applicant  that  proposes  to  carry  out  an 
adult  literacy  prcgect  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project 
to  such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students 
and  is  concerned  that  girls  may  be  less  likely 
than  boys  to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach"  efforts  to 
girls,  to  encourage  their  enrdlment. 

We  recognize  thai  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity*  of 
access  and  participation  in  their  grant  programs,  and 
we  appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Requirements 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond  to  a  collection  of  information 
Unless  such  collection  displays  a  valid  OMB  control  number.  The  valid  OMB  control  number  for  this  information 
collection  is  I89(MK)07.  The  time  required  to  complete  this  information  collection  is  estimated  to  average  15  hours 
per  response,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  the  dau  needed,  and 
complete  and  review  the  information  collection.  If  you  have  any  comments  concerning  the  accuracy  of  the  time 
e$timate(s)  or  suggestions  for  improving  this  form,  please  write  to:  Director,  Grants  Policy  and  Oversight  Staff, 
U.S.  Department  of  Education,  400  Maryland  Avenue,  SW  (Room  3652,  GSA  Regional  Office  Building  No.  3), 
Washington.  DC  20202-4248. 


14092 


Federal  Register / Vol.  68^  No.  55 /Friday,  March  21,  2003/NotIfcei 


CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT.  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  tMlow  to  determir>e  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certification  ir>cluded  in  the  regulations  before  completir>g  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82.  "New  Restrictions  on  Lobbying,"  and  34  CFR  Pan  85. 
"Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Govemment-wide  Requirements  for  Drug-Free  Workplace 
(Grants) '  The  certifications  shall  be  treated  as  a  matenal  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

i 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000.  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.1 10,  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Memt)er  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entenng 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subrecipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85.105  and  85.1 10— 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
stateynents,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal.  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanatk>n  to  this  applicatk>n. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  It  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substar^ce  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  dnjg-free  awareness  program  to 
Inform  empkjyees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violations  occurring  in  the  workplace; 

(c)  Making  K  a  requirement  that  each  employee  to  be  engaged  in 
the  performance  of  the  grant  t>e  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statement  required  t>y  para- 
graph (a)  that,  as  a  condition  of  employment  urKJer  the  grant,  the 
employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
vioiatnn  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calerKJar  days  after 
receiving  notice  under  subparagraph  (dK2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  arxl  Oversight  Staff.  U.S.  Depart- 
ment of  Education.  400  Maryland  Avenue.  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No.  3).  Washington.  DC  20202- 
4248.  Notice  shall  include  the  identification  nuntt>er(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  foHowing  actons,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (dK2).  with  respect  to  any 
employee  wtw  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ptoyee.  up  to  and  including  termination,  cof»istent  with  the 
requirements  of  the  Rehabilitation  Act  o*  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehatMlitation  program  approved  for  such 
purposes  by  a  Federal.  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency:        ° 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  worttplace  through  implementatk>n  of  paragraphs 
(a),  (b).  (c).  (d).  (e).  and  (0- 

B.  The  grantee  may  insert  in  the  space  provkled  betow  the  site(s) 
for  the  performance  of  work  dorie  in  connection  with  the  specific 
grant 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code)  ^ 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectkjns  85.605  and  85.610- 

A  As  a  conditton  of  the  grant  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  sut)stance  in  corKJucting  any  activity  with  ttte 
grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resultirig  from  a 
vtolation  occurring  during  tfie  conduct  of  any  grant  activity,  I  wiH 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
convk:tk>n,  to:  Director,  Grants  Policy  and  Oversight  Staff,        ^ 
Department  of  Educatton,  400  Maryland  Avenue,  S.W.  (Room 
3652.  GSA  Regional  Office  BuiWing  No.  3).  Washington,  DC 
20202-4248.  Notk»  shall  inckide  the  identification  number(s)  cf 
each  affected  grant. 


Check  □  if  there  are  workplaces  on  file  that  are  not  Wentified 
here. 


As  the  duly  authorized  representative  of  the  applicant.  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certificatkxis. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 


12/98 
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ASSURANCES  •  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  irxduding  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  arnj  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 

As  the  duly  authonzed  representative  of  the  applicant,  I  certify  that  the  applicant: 


h  .^ 


1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  Tinancial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  t>ooks,  papers,  or 
documents  related  to  the  award:  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  arKl  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovemmental  Personnel  Act  of 
1970  (42  use  §§4728-4763)  relating  to  prescribed 
starKJards  for  merit  systems  for  programs  funded  urxjer 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to; 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
wtiich  prohibits  discrimination  on  the  basis  of  race,  color 
or  natk>nal  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 

.  1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


7. 


Ad  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohitMts  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107).  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  r>ondiscrimination  on  the  basis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
norxliscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3).  as  amended,  relating  to  confidentiality  of  ak»hol 
and  dnjg  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
norxliscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  t>eing 
made;  and,  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  ttie 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  It  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
PolicJes  Act  of  1970  (PL.  91-646)  whk:h  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  In  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

Will  comply,  as  applicat>le,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


Previous  Edition  UsaM* 
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9.'  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7).  the  Copeland  Act 
(40  use.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor,  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurar)ce  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  develop^  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Rans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955.  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and.  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12. 


Will  comply,  with  the  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  sceruc  rivers  system.  ,  • 


13. 


14. 


15. 


16. 


17. 


18. 


Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966.  as  amended  (16  U.S.C.  §470).  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (PL.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  constructk>n  or 
rehabilitation  of  residence  structures. 

Will  cause  to  be  performed  the  required  finandal  and 
compliance  audits  in  accordance  with  the  Single  AuSit 
Act  Amendments  of  1996  and  OMB  Circular  ^k).  A- 133. 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations." 

Will  comply  with  all  applicable  requiremients  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 
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'  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
/See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
034S-0046 


1.  Type  of  Federal  Action: 

j    n  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

□a.  bid/offer/application 
b.  initial  award 
c.  post-award 


3.  Report  Type: 

I    ~1  a.  initial  filing . 

' '  b.  material  change 

For  Material  Change  Only: 

year quarter . 

date  of  last  report 


4.  Name  and  Address  of  Reporting  Entity: 

a  Prim*  □  Subaward.* 

Tier ,  if  known: 


5.  If  Reporting  Entity  In  No.  4  is  a  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 
6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable:  _ 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

{if  individual,  last  name,  first  name,  Ml): 


11 


Inkinnalian  nqu—fd  tmu^  »»  form  «  aKhomwJ  by  »••  31  U  S.C.  s«*an 
1352.  Thi»  disciOMir*  o«  lotibying  acbviliM  is  a  m*»iit  '•(»••"«*«"  <<  •«* 
upon  whic»i  r»tane»  WW  pt«»d  by  Ih*  iwf  »«x>K«  «*>«>  »»»  Wn««*on  >•••  rt»d» 

or  anlarad  irta  Tl»»  dadcwur*  la  nvjrmS  pureuant  to  31  U  S.C.  136Z  Vn 
intom*wn  w*  b»  r«(iort«»  to  »»  Congraaa  ««n»-annua(t»  and  ««•  b«  »»a*««*  to 
puHc  iMpacaon.  Any  paraon  ««ho  «aM  to  «•  in*  raqumd  dftUmn  *m»  t» 
aubiacl  to  a  awl  panaiy  o«  nol  laaa  mal  $10,000  and  no«  mora  Man  $100,000  to 
•acft  sucn  fa*jra 


Federal  Use  Only. 


b.  Indh^iduals  Performing  Services  {including  address  if 
different  from  No.  10a) 
{last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
TiUe: 


Telephone  No. 


Date: 


Authorized  for  Local  Reproduction 
Startdard  Form  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-tLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whethersutiawardeeor  prime  Federal  recipient,  at  the  initiation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreementto  make 
payment  to  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  ofTicer  or  employeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employeeof 
Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both  the  initial  filing  and  material 
change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 

1   identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  ani/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  tfiis  is  a  followup  reporl  caused  by  a  material  change  to  the  information  previously  reported,  enter 
the  year  and  quarter  in  which  the  change  occurred .  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal 
action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known.  Check  the  appropriate  classification 
of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  t>e,  a  prime  or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  eg  ,  the  first  subawardee 
of  the  prime  is  the  1st  tier.  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee."  then  enter  the  full  name,  address,  city.  State  and  zip  code  of  the  prime  Federal 
recipient.  Include  Congressional  District,  if  khown. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizationallevel  betow  agency  name,  if  known.  For 
example.  Department  of  Transportation,  United  States  Coast  Guard. 

7  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  known,  enter  the  full  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan  comrnitments.  *'■>» 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  klentified  in  item  1  (e.g..  Request  for  Proposal  (RFP)  number: 
Invitation  for  Bid  (IFB)  number:  grant  announcement  number;  the  contract,  grant,  or  k>an  award  number:  the  applicatior^proppsal  control  number 
assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  "RFP-DE-90-001 ." 


9.  For  a  covered  Federal  action  wfiere  there  has  been  an  award  or  k>an  commitment  by  tfie  Federal  agerx:y,  enter  the  Federal  amount  of  the  award/toan 
commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  lobbying  registrant  under  tfie  Lobtiying  Disctosure  Act  of  1995  engaged  by  tfie  reporting 

entity  identified  in  item  4  to  Influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a).  Enter  Last  Name,  First  Name,  and 
Middle  Initial  (Ml). 

1 1 .  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  numt>er. 


According  to  the  Paperwork  Reduction  Act,  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  information  unless  it  displays  a  valkl  OMB  Control 
Number  The  valid  OMB  control  number  for  this  infomiation  collection  is  OMB  No  0348-0046.  Public  reporting  burden  for  this  collection  of  information  is 
estimated  to  average  10  minutes  per  response,  irx^luding  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  tfie  data 
needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  to  the  Office  of  Managementand  Budget,  Papenvork  Reduction  Project  (0348-0046),  Washington, 
DC  20503. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1979 
RIN  1218-AB99 

Procedures  for  the  Handling  of 
Discrimination  Complaints  under 
Section  519  of  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act 
for  the  21st  Century 

agency:  Occupational' Safety  and  Health 

Administration,  Labor. 

action:  Final  rule. 

summary:  This  document  provides  the 
final  text  of  regulations  governing  the 
employee  protection  {"whistleblower") 
provisions  of  Section  519  of  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Century 
("AIR21").  a  Federal  Aviation 
Administration  reauthorization  bill, 
enacted  into  law  April  5.  2000.  This  rule 
establishes  procedures  and  time  frames 
for  the  handling  of  complaints  under 
AIR21,  including  procedures  and  time 
frames  for  employee  complaints  to  the 
Occupational  Safety  and  Health 
Administration  ("OSHA"), 
investigations  by  OSHA.  appeals  of 
OSHA  determinations  to  an 
administrative  law  judge  ("ALJ")  for  a 
hearing  de  novo,  hearings  by  ALJs, 
appeal  of  ALJ  decisions  to  the 
Administrative  Review  Board  (acting  on 
behalf  of  the  Secretary)  and  judicial 
review  of  the  Secretary's  final  decision. 
On  April  1,  2002.  OSHA  published  an 
interim  final  rule  (67  FR  15454)  which 
provided  for  rules  of  procedure  and 
time  frames  to  implement  Section  519  of 
AIR21.  At  that  time  the  agency 
requested  comments  concerning  the 
interim  final  rules,  and  in  response 
several  comments  were  received  from 
interested  parties.  OSHA  has  reviewed 
the  comments  and  now  adopts  this  final 
rule  which  has  been  revised  in  part  to 
address  problems  perceived  by  the 
agency  and  the  commenters. 
DATES:  This  final  rule  is  effective  on 
March  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Spear,  Director.  Office  of  Investigative 
Assistance,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-3603.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-2199. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 


Century  {"AIR21").  Public  Law  10&- 
181.  was  enacted  on  April  5.  2000, 
Section  519  of  the  Act.  codified  at  49 
U.S.C.  42121,  provides  protection  to 
employees  against  retaliation  by  air 
carriers,  their  contractors  and  their 
subcontractors,  because  they  provided 
information  to  the  employer  or  the 
Federal  Government  relating  to  air 
carrier  safety  violations,  or  filed, 
testified,  or  assisted  in  a  proceeding 
against  the  employer  relating  to  any 
violation  or  alleged  violation  of  any 
order,  regulation,  or  standard  of  the 
Federal  Aviation  Administration 
("FAA")  or  any  other  law  relating  to  the 
safety  of  air  carriers,  or  because  they  are 
about  to  take  any  of  these  actions.  These 
rules  establish  procedures  for  the 
handling  of  complaints  under  AIR21. 

n.  Summary  of  Statutory  Provisions 

The  AIR21  whistleblower  provisions 
include  procedures  which  allow  a 
covered  employee  to  file,  within  90  days 
of  the  alleged  discrimination,  a 
complaint  with  the  Secretary  of  Labor 
("the  Secretary").'  Upon  receipt  of  the 
complaint,  the  Secretary  must  provide 
written  notice  to  both  the  person  named 
in  the  complaint  who  is  alleged  to  have 
violated  the  Act  ("the  named  person") 
and  the  FAA  of:  The  allegations 
contained  in  the  complaint,  the 
substance  of  the  evidence  submitted 
with  the  complaint,  and  the  rights  of  the 
named  person  throughout  the 
investigation.  The  Secretary  must  then, 
within  60  days  of  receipt  of  the 
complaint,  afford  the  named  person  an 
opportunity  to  submit  a  response  and 
meet  with  the  investigator  to  present 
statements  from  witnesses,  and  conduct 
an  investigation.  However,  the  Secretary 
may  conduct  an  investigation  only  if  the 
complainant  has  made  a  prima  facie 
showing  that  the  alleged  discriminatory 
behavior  was  a  contributing  factor  in  the 
unfavorable  personnel  Action  alleged  in 
the  complaint  and  the  named  person 
has  not  demonstrated,  through  clear  and 
convincing  evidence,  that  the  employer 
would  have  taken  the  same  unfavorable 
personnel  action  in  the  absence  of  that 
behavior.  This  provision  is  similar  to 
the  1992  amendments  to  the  ERA, 
codified  at  42  U.S.C.  5851. 

After  investigating  a  complaint,  the 
Secretary  shall  issue  a  determination 


'  Responsibility  for  receiving  and  investigating 
these  complaints  has  been  delegated  to  the 
Assistant  .Setretarv  for  OSHA.  Secretary's  Order  5- 
2002  (67  FR  65008.  October  22.  2002);  Secretary's 
Order  1-2002  (67  FR  64272.  October  17.  2002). 
Hearings  on  determinations  by  the  Assistant 
Secretary  are  conducted  by  the  Office  of 
Administrative  Law  fudges,  and  appeals  from 
decisions  by  administrative  law  judges  are  decided 
by  the  Administrative  Review  Board.  See 
Secretary's  Order  t-2002. 


letter.  If.  as  a  result  of  the  investigation, 
the  Secretary  finds  there  is  reasonable 
cause  to  believe  that  discriminatory 
behavior  has  occurred,  the  Secretary 
must  notify  the  named  person  of  those 
findings  along  with  a  preliminary  order 
which  requires  the  named  person  to: 
Abate  the  violation,  reinstate  the 
complainant  to  his  or  her  former 
position  and  provide  make-whole  relief 
and  compensatory  damages  to  the 
complainemt.  as  well  as  costs  and 
attorney's  and  expert  fees  reasonably 
incurred.  The  complainant  and  the 
named  person  then  have  30  days  after 
the  date  of  the  Secretary's  notification  in 
which  to  file  objections  to  the  findings 
and/or  preliminary  order  and  request  a 
hearing  on  the  record.  The  filing  of 
objections  under  AIR21  shall  stay  any 
remedy  in  the  preliminary  order  except 
for  preliminary  reinstatement.  This 
provision  for  preliminary  reinstatement 
after  the  investigation  is  similar  to  the 
employee  protection  provision  of  STAA, 
49  U.S.C.  31105.  If  a  hearing  before  an 
administrative  law  judge  is  not 
requested  within  30  days,  the 
preliminary  order  becomes  final  and  is 
not  subject  to  judicial  review. 

If  a  hearing  is  held,  AIR21  requires 
the  hearing  to  be  conducted 
"expeditiously."  The  Secretary  then  has 
120  days  after  the  "conclusion  of  a 
hearing"  in  which  to  issue  a  final  order, 
which  may  provide  appropriate  relief  or 
deny  the  complaint.  Until  the 
Secretary's  final  order  is  issued,  the 
Secretary,  complainant  and  the  named 
person  may  enter  into  a  settlement 
agreement  which  terminates  the 
proceeding.  The  Secretary  shall  assess 
against  the  named  person,  on  the 
complainant's  request,  a  sum  equal  to 
the  total  amount  of  all  costs  and 
expenses,  including  attorney's  and 
expert  witness  fees,  reasonably  incurred 
by  the  complainant  in  bringing  the 
complaint  to  the  Secretary  or  in 
connection  with  participating  in  the 
proceeding  which  resulted  in  the  order 
on  behalf  of  the  complainant.  The 
Secretary  also  may  award  a  prevailing 
employer  an  attorney's  fee,  not 
exceeding  $1,000,  if  he  or  she  finds  that 
the  complaint  is  or  has  been  brought  in 
bad  faith.  Within  60  days  of  the 
issuance  of  the  final  order,  any  person 
adversely  affected  or  aggrieved  by  the 
Secretary's  final  order  may  file  an 
appeal  with  the  United  States  Court  of 
Appeals  for  the  circuit  in  which  the 
violation  occurred  or  the  circuit  where 
the  complainant  resided  on  the  date  of 
the  violation.  Finally,  AIR21  makes 
persons  who  violate  these  newly  created 
whistleblower  provisions  subject  to  a 


civil  penalty  of  up  to  $1,000.  This 
provision  is  administered  by  the  FAA. 

m.  Summary  of  Regulations  and 
Rulemaking  Proceedings 

On  April  1.  2002.  the  Occupational 
Safety  and  Health  Administration 
published  in  the  Federal  Register  an 
interim  final  rule  promulgating  rules 
which  implemented  Section  519  of  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Century. 
Public  Law  106-181.  67  FR  15454— 
15461.  In  addition  to  promulgating  the 
interim  final  rule,  OSHA's  notice 
included  a  request  for  pubUc  comment 
on  the  interim  rules  by  May  31.  2002. 
On  May  29,  2002.  OSHA  received  a 
request  fit)m  the  Association  of  Flight 
Attendants  requesting  a  30-day 
extension  of  the  comment  period,  and 
on  June  13,  2002.  OSHA  published  a 
notice  in  the  Federal  Re^ster  extending 
the  comment  period  to  June  30.  2002,  67 
FR  40597. 

In  response,  six  organizations  filed 
comments  with  the  agency.  Comments 
were  received  from  the  Association  of 
Flight  Attendants  (AFA);  the  Air  Line 
Pilots  Association  (ALPA);  the 
Transportation  Trades  Department. 
AFL-CIO  (TTD);  the  Air  Transport 
Association  (ATA);  the  American 
Federation  of  Labor  and  Congress  of 
Industrial  Organizations  (AFL-CIO); 
and  the  National  Whistleblower  Legal 
Defense  and  Education  Fund  on  behalf 
of  the  National  Whistleblower  Center 
(NWC).  Senator  Charles  Grassley  of 
Iowa  also  submitted  comments. 

OSHA  has  reviewed  the  comments 
and.  in  response,  has  developed  a  final 
rule  which  makes  some  changes  in  the 
interim  final  rule.  Other  changes  lu^ed 
by  commenters  were  considered  but 
rejected.  OSHA  addresses  the  comments 
in  the  discussion  that  follows.  The 
comments  and  OSHA's  response  are 
discussed  in  the  order  of  the  provisions 
of  the  rule. 

General  Comments 

OSHA  received  four  comments  of  a 
general  nature  relating  to  the 
regulations.  The  AFL-CIO  questioned 
whether  the  interim  procedures  related 
to  filing  of  complaints,  processing  of 
investigations  and  conduct  of 
administrative  reviews  satisfy  the 
following  four  requirements  which,  in 
its  opinion,  are  needed  to  meet  the 
intent  of  Congress: 

(1)  WhisUeblowers  must  have  control 
of  their  legal  cases  through  an 
Individual  Right  of  Action; 

(2)  The  investigating  and  prosecuting 
authority  must  not  have  discretionary 
authority  that  may  be  abused  to 


undermine  the  legal  interests  of 
complainants; 

(3)  Loopholes  that  allow  illegal 
employer  conduct  or  circumscribe  the 
protected  acts  of  complainants  must  be 
eliminated;  and 

(4)  Legal  burdens  of  proof  for 
whistleblowers  must  be  realistic. 
OSHA  believes  that,  as  a  general  matter, 
the  interim  rules  provide  for 
administrative  and  judicial  review 
procedures  and  biu-dens  of  proof 
required  by  AIR21  and  fully  satisfy  the 
spirit  and  intent  of  Congress  to  provide 
whistleblower  protection  to  aviation 
workers,  thus  helping  to  increase  the 
safety  of  the  aviation  industry  and  the 
traveling  public. 

The  NWC  suggested  that  OSHA 
posters  be  amended  to  inform 
employees  of  all  the  whistleblower  laws 
administered  by  OSHA;  or.  in  the 
alternative,  OSHA  should  make  posters 
regarding  employee  rights  under  all  the 
whistleblower  laws  widely  available 
free  of  charge  to  the  regulated 
community  and  encourage  employers  to 
comply  with  the  law  and  voluntarily 
post  notice  of  the  law.  OSHA  believes 
that  posters  and  other  means  or 
informing  employers  and  employees  of 
thefr  rights  and  responsibilities  under 
the  various  whistleblower  statutes  are 
vital  to  achieving  the  goals  of  the 
statutes,  although  AJR21  does  not 
authorize  OSHA  to  require  employers  to 
post  notice  of  the  law.  However,  the 
FAA  has  developed  and  distributed 
posters  and  other  informational 
materials  to  airport  authorities, 
employers  and  employee  groups  around 
the  country. 

The  ATA  submitted  three  general 
comments  regarding  the  nature  of  the 
relationship  between  OSHA  and  the 
FAA.  The  ATA  suggested  that  the  rules 
be  modified  to  provide  that  (1)  the  FAA 
has  complete  jmd  exclusive  jurisdiction 
over  air  carrier  safety  issues.  (2)  when 
OSHA  receives  an*AIR21  discrimination 
complaint,  the  FAA  must  first  make  a 
threshold  determination  as  to  whether 
the  underlying  safety  issues  raised  by 
the  complaint  relate  to  a  violation,  and 
(3)  throughout  any  investigation  by 
OSHA.  the  FAA  retains  exclusive 
authority  to  determine  any  air  carrier 
safety  issues  luiderlying  or  related  to  the 
discrimination  complaint.  With  respect 
to  the  first  and  third  comments,  OSHA 
agrees  that  the  FAA  has  authority  over 
afr  carrier  safety  issues  as  defined  by 
statute.  OSHA  does  not  agree,  however, 
that  AIR21  provides  that  it  is  the  FAA's 
responsibility  to  first  make  a  threshold 
determination  as  to  whether  the 
underlying  safety  issues  raised  by  the 
complainant  relates  to  an  air  carrier 


safety  violation.  That  initial,  threshold 
determination  of  whether  the 
complainant  engaged  in  activities 
protected  by  the  law  is  common  to  all 
the  various  whistleblower  statutes  and 
is  made  by  OSHA  in  the  regular  coiuse 
of  determining  a  prima  facie  showing 
that  protected  conduct  was  a 
contributing  factor  in  the  ^leged 
uidavorable  personnel  action. 

Section  1979.100    Purpose  and  Scope 

This  section  describes  the  purpose  of 
the  regulations  implementing  AK21 
and  provides  an  overview  of  the 
procedures  covered  by  these  new 
regulations.  No  comments  were  received 
relating  to  this  section.  , 

Section  1979.101    Definitions 

In  addition  to  the  general  definitions, 
the  regulations  include  program-specific 
definitions  of  "air  carrier"  and 
"contractor."  The  statutory  definition  of 
"air  carrier"  applicable  to  AIR21  is 
found  at  49  U.S.C.  40102(a)(2).  a  general 
definitional  provision  applicable  to  air 
commerce  and  safety.  The  statutory 
definition  of  "contractor"  is  found  in 
AIR21  at  49  U.S.C.  42121(e). 

Four  comments  were  received 
regarding  the  definitions  contained  in 
§  1979.101.  The  NWC  proposed  that  the 
term  "air  carrier"  include  those  carriers 
owned  by  foreign  persons,  stating  that  it 
would  be  inconsistent  with  safety  and 
national  security  to  exclude  from 
protection  whistleblowers  who 
uncovered  and  disclosed  problems 
related  to  air  carriers  which  may  happen 
to  be  owned  or  controlled  by  foreign 
corporations  or  persons.  AIR21  is 
contained  in  Title  49.  Subtitle  VII.  Part 
A.  of  the  United  States  Code.  While 
AIR21  contains  a  definition  of 
"contractor,"  it  does  not  contain  a 
definition  of  "air  carrier"  and  so  the 
general  definitions  applicable  to  Part  A 
contained  in  Subpart  1  apply.  The  terms 
"air  carrier"  and  "foreign  air  carrier"  are 
separately  defined  by  statute  at  49 
U.S.C.  40102(a)(2)  ("air  carrier")  and  49 
U.S.C.  40102(a)(21)  ("foreign  air 
carrier"),  and  the  general  definition  of 
air  carrier  is  set  forth  in  the  AIR21  rule. 
OSHA  has  no  authority  to  define  the 
terms  otherwise. 

The  NWC  also  stated  that  the 
definition  of  the  term  "contractor" 
should  be  further  explained  to  ensure 
that  the  definition  include  all 
contractors  which  perform,  directly  or 
indirecdy.  any  fimction  whatsoever 
which  may  have  safety  implications, 
and  that  safety-sensitive  fiinctions 
specifically  include  security  related 
activities.  The  NWC  suggested  that  the 
definition  of  "safety-sensitive"  should 
include  persons  who  work  for 
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contractors  who  are  in  a  position  to 
witness  and  or  identify  the  misconduct 
of  other  employees  or  contractors  as 
opposed  to  reporting  only  on  the 
employee's  own  employer.  OSHA  agrees 
that  "safety-sensitive  functions"  include 
security-related  activities,  but  believes 
that  the  definition  as  written  is 
adequate. 

The  AFA  commented  that  the  terms 
"contractors,  subcontractors,  or  agents 
or  air  carriers"  be  added  to  the 
definition  of  "person."  The  term 
"•person"  is  included  in  the  definitions 
because  it  is  used  variously  in  the 
statute  to  mean  both  organizations  and 
individuals.  The  definition  describes 
what  type  of  legal  entities  may  be 
included  in  the  term  "person." 

Section  1979.102    Obligations  and 
Prohibited  Acts 

This  section  describes  the 
whistleblower  activity  which  is 
protected  imder  the  Act  and  the  type  df 
conduct  which  is  prohibited  in  response 
to  any  protected  activity. 

The  NWC  commented  that 
§  1979.102(b)  should  explicitly  include 
reports  of  security  violations  or  reports 
of  security  weaknesses  made  to  the 
employer  or  a  law  enforcement  agency 
in  the. definition  of  protected  activity. 
OSHA  believes  that  the  regulation 
appropriately  sets  forth  the  statutory 
definition  of  protected  activity,  which 
includes  providing  "information 
relating  to  any  violation  or  alleged 
violation  of  any  order,  regulation,  or 
standard  of  the  Federal  Aviation 
Administration  or  any  other  provision 
of  Federal  law  relating  to  air  carrier 
safety  under  this  subtitle  or  any  other 
law  of  the  United  States."  Therefore, 
OSHA  does  not  believe  that  the 
additional  language  requested  is 
necessary. 

The  AFA  suggested  that  the  words 
"actively  or  passively"  be  added  to 
§  1979.102(b)  to  clarify  that  all  forms  of 
discrimination,  whether  active  or 
passive,  are  violations  of  the  Act.  The 
AFA  also  recommended  that  the  words 
"actual  or  constructive"  be  added  before 
the  word  "knowledge"  in 
§  1979.102(b)(1)  and  (2)  to  prevent  an 
employer  from  making  a  "don't  want  to 
know"  plausible  deniability  argument  to 
escape  accountability  for  violating  the 
Act.  OSHA  considers  that  extensive  case 
law  exists  involving  analogous  language 
in  other  employee  protection  statutes. 
Therefore,  OSHA  anticipates  that 
similar  interpretations  would  be  applied 
under  AIR21. 

The  NWC  recommended  that 
§  1979.102(c)  be  further  defined,  in 
order  to  prevent  a  chilling  effect  on 
employee  disclosures,  by  stating  that  the 


term  "deliberate"  does  not  apply  to 
unintentional  conduct.  There  is  case 
law  involving  analogous  provisions  of 
other  employee  protection  statutes 
defining  the  phrase  "deliberate 
violations"  for  piuposes  of  denying 
protection  to  an  employee  who  causes  a 
violation  of  applicable  safety  laws.  See, 
e.g..  Fields  v.  United  States  Department 
of  Labor  Administrative  Review  Board. 
173  F.3d  811,  814  (11th  Cir.  1999) 
("petitioners  moved  knowingly  and 
dangerously  beyond  their  authority 
when,  on  their  own.  and  fully  aware 
that  their  employer  wotdd  not  approve, 
they  conducted  experiments  inherenUy 
fraught  with  danger").  We  anticipate 
that  a  similar  construction  of  that  term 
would  be  applied  imder  AIR21. 

t 

Section  1979.103    Filing  of 
Discrimination  Complaint 

This  section  explains  the 
requirements  for  filing  a  discrimination 
complaint.  Under  AIR21,  to  be  timely  a 
complaint  must  be  filed  within  90  days 
of  the  alleged  violation.  Under  Delaware 
State  College  v.  Ricks,  449  U.S.  250,  258 
(1980),  this  date  is  considered  to  be 
when  the  discriminatory  decision  has 
been  both  made  and  communicated  to 
the  complainant.  In  other  words,  the 
limitations  period  commences  once  the 
employee  is  aware  or  reasonably  should 
be  aware  of  the  employer's  decision. 
Equal  Employment  Opportunity 
Commission  v.  United  Parcel  Service, 
249  F.3d  557,  561-62  (6th  Cir.  2001). 
Under  §  1979.103(a),  complaints  may  be 
made  by  any  person  on  the  employee's 
behalf  with  the  consent  of  the  employee. 

Section  1979.103(b)  of  the  interun 
rule  permitted  complaints  to  be  made 
both  in  writing  and  orally.  The  rule  has 
been  changed  to  require  that  complaints 
be  made  in  writing,  which  shall  include 
a  full  statement  of  the  acts  and 
omissions  alleged  to  constitute  the 
violation,  in  accordance  with  the 
procedures  for  filing  whistleblower 
complaints  imder  several  other 
employee  protection  provisions  for 
which  the  Secretary  of  Labor  has 
delegated  the  responsibility  for 
enforcement  to  OSHA.  Complaints  still 
do  not  need  to  be  made  in  accordance 
with  any  particular  form.  However, 
because  of  difficulty  encountered  in  the 
processing  of  oral  complaints,  OSHA 
has  determined  that  the  process  for 
filing  full  complaints  in  writing  codified 
at  29  CFR  24.3(c)  should  apply  to 
whistleblower  complaints  filed  under 
AIR21. 

The  AFA  commented  that 
§  1979.103(c)  should  be  changed  to 
include  the  Federal  Aviation 
Administration  as  a  place  where 
complaints  may  be  sent  because  the 


FAA  website  advised  that  whistleblower 
complaints  may  be  filed  with  the  FAA. 
Similarly,  the  NWC  proposed  that 
§  1979.103.(c),  (d)  and  (e)  should  make 
clear  that  whistleblower  complaints 
filed  with  other  agencies  should  be 
deemed  timely  filed,  particularly  when 
the  underlying  safety  concern  was 
originally  directed  to  the  other  agency. 
The  NWC  also  commented  that  an 
internal  whistleblower  complaint  to  the 
employer  should  also  act  to  toll  the 
AIR21  statute  of  limitations.  OSHA 
wants  to  make  clear  in  the  regulations 
that  claims  should  preferably  be  filed 
with  OSHA.  However,  as  noted  in 
OSHA's  Whistleblower  Investigations 
Manual  (OSHA  Instruction  DIS  0-0.8),  it 
is  OSHA>  policy,  as  supported  by  case 
law,  that  complaints  timely  filed  by 
mistake  with  the  FAA  or  other  agency 
not  having  the  authority  to  grant  relief 
to  the  whistleblower  may  be  considered 
timely  filed  with  OSHA.  The  reference 
to  filing  with  "any  Department  of  Labor 
officer  or  employee"  has  been  changed 
to  "any  OSHA  officer  or  employee"  to 
make  the  rule  consistent  with  other 
whistleblower  rules  administered  by 
OSHA. 

The  ATA  commented  that 
§  1979.103(e)  should  be  deleted  in  its 
entirety  because  OSHA  stales  no  legal 
authority  for  the  provision,  individuals 
may  intentionally  file  under  one  statute 
and  not  the  other,  and  the  section  is 
vague  because  it  does  not  make  clear 
which  statutory  process  OSHA  will 
follow.  The  purpose  of  §  1979.103(e)  is 
to  make  clear  to  the  regulated 
community  that  OSHA  reserves  the 
right  to  investigate  any  whistleblower 
claim  that  properly  falls  under  OSHA's 
purview.  Section  11(c)  of  the 
Occupational  Safety  and  Health  Act 
("OSH  Act")  provides  employment 
protection  fbr  employees  who  exercise 
certain  rights  under  the  OSH  Act, 
principal  among  them  being  the  right  to 
file  an  occupational  safety  and  health 
complaint  with  OSHA  within  30  days  of 
the  alleged  violation.  Section  11(c), 
imlike  STAA  and  ERA,  does  not  provide 
for  an  administrative  determination  of 
the  merits  of  a  complaint  by  the 
Secretary;  instead,  the  Secretary  of 
Labor  may  seek  to  bring  an  action  in 
Federal  District  Court  to  enforce  the 
whistleblower  protection  provision  of 
the  OSH  Act.  Section  1979.103(e), 
which  is  comparable  to  a  provision  in 
the  STAA  regulations  (see 
§  1978.102(e)),  puts  the  community  on 
notice  that  OSHA  considers  all 
complaints  filed  with  it  as  potential 
complaints  under  Section  11(c)  if  it 
should  turn  out  in  the  coiu^e  of  the 
investigation  that  the  underlying 


Federal  Register /Vol.  68.  No.  55 /Friday.  March  21.  2003 /Rules  and  Regtfktiohs         '     14lb3 


protected  safety  or  health  activity  falls 
under  OSHA's  authority  rather  than  that 
of  the  FAA.  The  final  rule  also  clarifies 
that  the  requirements  of  Section  11(c) 
necessarily  apply  to  complaints  that 
OSHA  treats  as  having  been  filed  under 
the  OSH  Act,  and  that  the  requirements 
of  AIR21  apply  to  complaints  that 
OSHA  treats  as  having  been  filed  under 
AIR21. 

Section  1979.104    Investigation 

AIR21  contains  a  requirement  similar 
to  the  requirement  in  the  ERA  that  a 
complaint  shall  be  dismissed  if  it  fails 
to  make  a  prima  facie  showing  that 
protected  behavior  or  conduct  was  a 
contributing  factor  in  the  luifavorable 
personnel  action  alleged  in  the 
complaint.  Also  included  in  this  section 
is  the  AIR21  requirement  that  an 
investigation  of  the  complaint  will  not 
be  conducted  if  the  named  person 
demonstrates  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  unfavorable  persoimel  action  in 
the  absence  of  the  complainant's 
protected  behavior  or  conduct, 
notwithstanding  the  prima  facie 
showing  of  the  complainant.  Under  this 
section,  the  named  person  has  the 
opportunity  within  20  days  of  receipt  of 
the  complaint  to  meet  with 
representatives  of  OSHA  and  present 
evidence  in  support  of  his  or  her 
position. 

If,  upon  investigation,  OSHA  has 
reasonable  cause  to  believe  that  the 
named  person  has  violated  the  Act  and 
therefore  that  preliminary  relief  for  the 
complainant  is  warranted,  OSHA  again 
contacts  the  named  person  with  notice 
of  this  determination  and  provides  the 
substance  of  the  relevant  evidence  upon 
which  that  determination  is  based, 
consistent  with  the  requirements  of 
confidentiality  of  informants.  The 
named  person  is  afforded  the 
opportunity,  within  ten  business  days, 
to  provide  written  evidence  in  response 
to  the  allegation  of  the  violation,  meet 
with  the  investigators,  and  present  legal 
and  factual  arguments  why  preliminary 
relief  is  not  warranted.  This  provision 
provides  due  process  procedures  in 
accordance  with  the  Supreme  Court 
decision  under  STAA  in  Brock  v. 
Roadway  Express,  Inc.,  481  U.S.  252 
(1987).  In  addition,  we  clarified  that  the 
ten-day  time  period  refers  to  ten 
business  days.  This  is  consistent  with 
the  Federal  Rules  of  Civil  Procedure 
6(a),  which  excludes  from  the 
computation  of  the  period  of  time 
intermediate  Satiu'days,  Sundays,  and 
legal  holidays,  when  the  period  of  time 
prescribed  or  allowed  is  less  than  11 
days. 


In  a  comment  submitted  by  the  AFA. 
it  was  suggested  that  §  1979.104(a)  be 
revised  to  require  the  Assistant 
Secretary  to  notify  both  the  named 
person  and  the  complainant  of  the  filing 
of  the  complaint  and  their  rights  under 
the  Act.  However,  the  statutory  language 
only  requires  that  the  named  person  be 
notified  in  writing.  As  a  matter  of 
policy.  OSHA  does  acknowledge  receipt 
of  the  complaint  in  writing  back  to  the 
complainant. 

The  ATA  commented  that 
§  1979.104.(b)  should  be  modified  to 
make  clear  that  if  OSHA  initiates  an 
investigation,  but  later  concludes  that 
the  complainant  has  failed  to  establish 
a  prima  facie  case  or  that  the  respondent 
has  rebutted  the  prima  facie  case,  the 
agency  should  terminate  the     - 
investigation.  This  comment 
misapprehends  OSHA's  practice  and  the 
intent  of  the  rule.  If.  at  any  point  in  the 
investigation,  it  becomes  clear  that  a 
prima  facie  showing  cannot  be 
established  or  that  the  evidence 
otherwise  reveals  that  the  complaint 
lacks  merit,  OSHA  will  dismiss  the 
complaint. 

The  TTD,  NWC.  AFA.  and  Senator 
Grassley  all  commented  that 
§  1979.104(b)(l)(iv)  and  (b)(2)  should  be 
changed  to  more  accurately  reflect  the 
language  of  the  statute  in  describing  the 
complainant's  burden  of  proof.  The 
commenters  felt  that  the  use  of  the  word 
"likely"  effectively  changed  the  intent 
of  the  statutory  language  placing  on  the 
complainant  the  burden  to  demonstrate 
that  the  protected  activity  "vkras  a 
contributing  factor  in  the  unfavorable 
personnel  action  alleged  in  the 
complaint."  OSHA  agrees  that  the 
language  of  the  interim  rule  could  be 
construed  to  alter  or  otherwise 
inaccinately  reflect  the  language  of  the 
statute,  and  ha^  changed  it  by  deleting 
the  word  "likely." 

The  AFA  suggested  that  §  1979.104(c) 
be  changed  to  require  the  Assistant 
Secretary  to  share  documents  submitted 
by  the  named  person  with  the 
complainant  and  to  allow  the 
complainant  to  he  present  during  the 
initial  meeting  with  the  named  person, 
if  requested.  OSHA  believes  that, 
consistent  with  other  whistleblower 
laws,  the  language  of  the  statute  is  clear 
that  the  initial  investigation  by  OSHA  is 
to  be  conducted  independently  for  the 
purpose  of  establishing  the  factual 
circumstances  and  facilitating  an  early 
resolution  of  the  claim. 

The  ATA  recommended  that 
§  1979.104(c)  be  changed  to  lengthen  the 
named  person's  response  time  from  ten 
days  to  30  days.  ATA  felt  that  ten  days 
is  not  enough  time  to  research  and 
provide  an  appropriate  response  that  is 


substantial  enough  to  make  the  required 
demonstration  by  "clear  and  convincing 
evidence."  OSHA  agrees  that  ten  days 
may  frequently  be  a  very  short  time  to 
effectively  research  and  prepare  a 
response.  However,  because  the  statute 
provides  only  60  days  for  OSHA  to 
complete  the  entire  investigation  and 
issue  findings,  OSHA  believes  that 
allowing  half  that  time  for  submitting  an 
initial  response  will  impede  its  al^lity 
to  complete  the  investigation  in  a  timely 
manner.  The  final  rule  is  changed  to 
permit  20  days  for  submitting  an  initial 
response  and  a  request  for  a  meeting, 
which  is  also  consistent  with  other 
whistleblower  statutes  having  a  60-day 
investigation  time  frame. 

The  AFA  suggested  that  §  1979.104(d) 
be  modified  to  delete  the  words,  "other 
than  the  complainant"  from  the  last 
sentence  to  ensure  confidentiality  for  all 
persons,  including  the  complainant. 
This  rule  is  intended  to  affirmatively 
provide  for  the  protection  of  the  identity 
of  persons  who  come  forward  to  OSHA 
to  provide  information  or  testimony 
relevant  to  OSHA's  investigation  of  the 
whistleblower  complaint.  The  phrase  is 
not  intended  to  limit  or  restrict  in  any 
way  OSHA's  ability  to  appropriately 
withhold  information  or  documentation 
provided  by  the  complainant  which 
would  ordinarily  be  exempt  from 
disclosure  under  the  provisions  of  the 
Freedom  of  Information  Act. 

The  AFA  also  suggested  that 
§  1979.104(e)  be  changed  to  require  that 
when  the  Assistant  Secretary  concludes 
that  reinstatement  is  warranted,  thfe 
complainant,  as  well  as  the  named 
person,  be  contacted  to  give  notice  of 
the  substance  of  the  evidence 
supporting  the  complainant's  claim  and  ' 
an  opportunity  to  be  present  in  any 
subsequent  meeting.  The  NWC 
recommended  that  §  1979.104(e)  be 
deleted  in  its  entirety  because  a  second 
review  of  the  respondent's  position 
unnecessarily  delays  the  investigation. 
As  noted  above,  it  is  O^A's  position 
that  OSHA's  investigation  is  conducted 
independently  prior  to  the 
administrative  hearing  phase  of  the 
process,  in  which  all  parties  parti(;ipate 
fully.  The  purpose  of  §  1979.104(e)  is  to 
ensure  compliance' with  the  Supreme 
Court's  ruling  in  Brock  v.  Roadway 
Express,  Inc.,  107  S.  Ct.  1740  (1987),  in 
which  the  court,  on  a  constitutional 
challenge  to  the  temporary 
reinstatement  provision  in  the  employee 
protection  provisions  of  the  Surface 
Transportation  Assistance  Act  (now . 
codified  at  49  U.S.C.  31105),  upheld  the 
facial  constitutionality  of  the  statute  and 
the  procedures  adopted  by  OSHA  under 
the  Due  Process  Clause  of  the  Fifth 
Amendment,  but  ruled  that  the  record 
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failed  to  show  that  OSHA  investigators 
had  informed  Roadway  of  the  substance 
of  the  evidence  to  support  reinstatement 
of  the  discharged  employee. 

Sect  JO/1  1979.1 05    Issuance  of  Findings 
and  Preliminary  Orders 

This  section  provides  that,  on  the 
basis  of  information  obtained  in  the 
investigation,  the  Assistant  Secretary 
will  issue  a  finding  regarding  whether 
or  not  the  complaint  has  merit.  If  the 
Finding  is  that  the  complaint  has  merit, 
the  Assistant  Secretary  will  order 
appropriate  preliminary  relief.  The 
letter  accompanying  the  findings  and 
order  advises  the  parties  of  their  right  to 
file  objections  to  the  findings  of  the 
Assistant  Secretary.  If  no  objections  are 
filed  within  30  days  of  receipt  of  the 
findings,  the  flndings  and  any 
preliminary  order  of  the  Assistant 
Secretary  become  the  final  findings  and 
order  of  the  Secretary.  If  objections  are 
timely  filed,  any  order  of  preliminary 
reinstatement  will  take  effect,  but  the 
remaining  provisions  of  the  order  will 
not  take  effect  until  administrative 
proceedings  are  completed.  The 
language  of  §  1979.105(c)  has  been 
changed  to  explain  this  process  without 
repeating  the  discussion  in 
§  1979.106(b). 

The  AFA  commented  that 
§  1979.105(a)  should  be  modified  to 
require  the  awarding  of  attorney's  fees 
to  the  complainant  and  to  provide  only 
to  the  complainant  a  written  summary 
of  the  relevant  facts  obtained  when  a 
complaint  is  dismissed.  OSHA  believes 
that  it  is  obligated  under  the  law  to 
provide  written  findings  to  both  parties 
regardless  of  the  outcome  of  the 
investigation.  OSHA  agrees  that  the 
statutory  language  requires  the  Secretary 
to  award  reasonable  attorney's  fefes.  and 
the  language  of  the  regulation  has  been 
changed  accordingly. 

The  ATA  commented  that 
§  1979.105(a)  should  be  modified  to 
make  clear  that  OSHA  should  not  order 
preliminary  reinstatement  of  an 
employee  involved  in  air  carrier 
operations  if  the  individual  poses  a 
safety  risk  to  employees  or  passengers. 
The  ATA  felt  that  it  was  possible  in 
certain  situations  that  OSHA  might 
reasonably  conclude  that  a  complainant 
should  be  reinstated,  but  that  the 
complainant's  return  to  work  could  pose 
a  safety  hazard  to  other  employees  or 
the  public.  AIR21  only  permits  issuance 
of  a  preliminary  order  granting 
reinstatement  if  there  is  reasonable 
cause  to  believe  that  a  violation  has 
occurred.  Section  1979.104(e)  provides 
opportunities  for  the  named  person  to 
present  evidence  to  OSHA  that  the 
complainant  would  have  been 


discharged  even  in  the  absence  of  his  or 
her  protected  activity.  Where  the  named 
party  establishes  that  the  complainant 
would  have  been  discharged  even 
absent  the  protected  activity,  there 
would  be  no  reasonable  cause  to  beheve 
that  a  violation  has  occurred.  Therefore, 
a  preliminary  restatement  order  would 
not  be  issued. 

Furthermore,  a  preliminary  order  of 
reinstatement  would  not  be  an 
appropriate  remedy  where,  for  example, 
the  named  party  establishes  that  the 
complainant  is,  or  has  become,  a 
security  risk  based  upon  information 
obtained  after  the  complainant's 
discharge  in  violation  of  AIR21's 
employee  protection  provision.  See 
McKennon  v.  Nashville  Banner 
Publishing  Co..  513  U.S.  352.  360-62 
(1995),  in  which  the  Supreme  Court 
recognized  that  reinstatement  would  not 
be  an  appropriate  remedy  for 
discrimination  under  the  Age 
Discrimination  in  Employment  Act 
where,  based  upon  after-acquired 
evidence,  the  employer  would  have 
terminated  the  employee  upon  lawful 
grounds.  The  final  regulation  explicitly 
so  provides.  Moreover,  because  section 
1979.105(a)  provides  that  the  Assistant 
Secretary's  preliminary  order  will 
require  reinstatement,  along  with  the 
other  make-whole  remedies,  "where 
appropriate."  we  believe  that  the 
regulations  provide  safeguards  that 
address  ATA's  legitimate  security-risk 
concerns.  Finally,  in  appropriate 
circumstances,  in  lieu  of  preliminary 
reinstatement.  OSHA  may  order  that  the 
complainant  receive  the  same  pay  and 
benefits  that  he  received  prior  to  his 
termination,  but  not  actually  return  to 
work.  Such  "economic  reinstatement" 
frequently  is  employed  in  cases  arising 
under  section  105(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977.  See.  e.g.. 
Secretary  of  Labor  on  behalf  of  York  v. 
BR&^D  Enters..  Inc..  23  FMSHRC  697. 
2001  WL  1806020  *M  (June  26.  2001). 

The  AFA  suggested  that  §  1979.105(b) 
should  be  changed  to  require  the  named 
person  to  produce  proof  of  attorney's 
fees  and  to  provide  the  evidence 
directly  to  the  complainant  in  cases 
where  OSHA  finds  that  a  complaint  is 
frivolous  or  brought  in  bad  faith.  The 
NWC  commented  that  such  sanctions 
against  the  complainant  shpuld  not  be 
available  during  the  investigation  phase. 
In  consideration  of  the  comments 
presented  and  OSHA's  own  re- 
evaluation  of  the  statutory  language, 
OSHA  has  deleted  the  paragraph 
delegating  to  OSHA  responsibility  for 
assessing  attorney's  fees  up  to  $1,000 
during  the  investigation  phase  for 
complaints  frivolously  filed  or  filed  in 
bad  faith  {§  1979.105(b)).  The  remaining 


paragraphs  of  this  section  have  been 
renumbered.  The  named  person  may 
seek  attorney's  fees  for  complaints  filed 
frivolously  or  in  bad  faith  in  the 
administrative  law  judge  proceeding  as 
provided  in  §  1979.106(a).  Such 
attorney's  fees  may  be  sought  for  fees 
incurred  during  the  investigation  of  a 
frivolous  complaint,  even  where  the 
Assistant  Secretary  finds  no  merit  to  the 
complaint  and  the  complainant  does  not 
file  any  objection  to  the  determination. 
See  §  1979.105(b)  and  §  1979.109(b). 
The  named  person  also  may  seek 
attorney's  fees  as  provided  in 
§  1979.110(a).  in  a  petition  for  review  by 
the  Board.  See  §  1979.110(e). 

Section  1979.^06    Objections  to  the 
Findings  and  the  Preliminary  Order 

To  be  effective,  objections  to  the 
findings  of  the  Assistant  Secretary  must 
be  in  writing  and  must  be  filed  with  the 
Chief  Administrative  Law  Judge.  U.S. 
Department  of  Labor.  Washington,  D.C. 
within  30  days  of  receipt  of  the  findings. 
The  date  of  the  postmark,  facsimile 
transmittal,  or  e-mail  communication  is 
considered  the  date  of  the  filing.  The 
filing  of  objections  is  also  considered  a 
request  for  a  hearing  before  an  ALJ.  The 
language  of  §  1979.106(b)  has  been 
changed  to  explain  the  effect  of  the 
timely  filing  of  objections  on  the 
preliminary  order  without  repeating  the 
discussion  in  §  1979.105(c). 

The  NWC  commented  that  in 
§  1979.106(a)  the  requirement  that  a 
party  needs  to  file  "objections"  at  the 
time  a  request  for  hearing  is  filed  should 
be  deleted.  The  basis  for  the  comment 
was  that  other  whistleblower 
regulations  do  not  require  it  and  that 
unnecessary  litigation  may  result  over 
the  adequacy  of  the  objections  rather 
than  the  merits  of  the  case.  OSHA  has 
considered  this  concern  and  believes 
that  the  rules  as  drafted  are  correct  and 
consistent  with  the  language  of  the 
statute.  It  is  not  expected  that  a  party's 
list  of  objections  needs  to  be  exhaustive 
at  the  time  of  the  initial  request  for 
hearing.  A  named  person  may  seek 
attorney's  fees  for  the  filing  of  a 
frivolous  complaint  or  a  complaint  filed 
in  bad  faith  when  filing  any  objections 
and  a  request  for  a  hearing. 

The  NWC  also  felt  that 
§  1979.106(b)(1)  should  require  that  all 
of  the  remedies  of  a  preliminary  order 
be  immediately  effective,  rather  than 
just  the  reinstatement  portion,  when  the 
employee  prevails  at  the  investigative 
stage.  OSHA  believes  that  such  an 
interpretation  is  clearly  inconsistent 
with  the  statutory  language  which  states 
that  objections  shall  not  operate  to  stay 
any  reinstatement  remedy  contained  in  ■ 
the  preliminary  order. 


Section  1979.107    Hearings 

This  section  adopts  the  rules  of 
practice  of  the  Office  of  Administrative 
Law  Judges  at  29  CFR  Part  18.  Subpart 
A.  In  order  to  assist  in  obtaining  full 
development  of  the  facts  in 
whisUeblower  proceedings,  formal  rules 
of  evidence  do  not  apply.  The  section 
specifically  provides  for  consolidation 
of  hearings  if  both  the  complainant  and 
the  named  person  object  to  the  findings 
and  order  of  the  Assistant  Secretary. 

The  ALPA  commented  that  a  new 
subsection  should  be  added  to 
§  1979.107  setting  forth  the  standard  of 
proof  to  be  used  by  the  administrative 
law  judges  at  hearing.  OSHA  believes 
that  the  statute  clearly  sets  forth  the  * 
criteria  for  determination  by  the 
Secretary,  and  additional  clarification  is 
not  necessary. 

Section  1979. 10»    Role  of  Federal 
Agencies 

The  ERA  and  STAA  regulations 
provide  two  different  models  for  agency 
participation  in  administrative 
proceedings.  Under  STAA,  OSHA 
ordinarily  prosecutes  cases  where  a 
complaint  has  been  found  to  be 
meritorious.  Under  ERA  and  the  other 
environmental  whistleblower  statutes, 
on  the  other  hand.  OSHA  does  not 
ordinarily  appear  as  a  party  in  the 
proceeding.  "The  Department  has  found 
that  in  most  environmental 
whistleblower  cases,  parties  have  been 
ably  represented  and  the  public  interest 
has  not  required  the  Department's 
participation.  Therefore  this  provision 
utilizes  the  approach  of  the  ERA 
regulation  at  29  CFR  24.6(f)(1).  The 
Assistant  Secretary,  at  his  or  her 
discretion,  may  participate  as  a  party  or 
amicus  curiae  at  any  time  in  the 
administrative  proceedings.  For 
example,  the  Assistant  Secretary  may 
exercise  his  or  her  discretion  to 
prosecute  the  case  in  the  administrative 
proceeding  before  an  administrative  law 
judge;  petition  for  review  of  a  decision 
of  an  administrative  law  judge, 
including  a  decision  based  on  a 
settlement  agreement  between 
complainant  and  the  named  person, 
regardless  of  whether  the  Assistant 
Secretary  participated  before  the  ALJ;  or 
participate  as  amicus  curiae  before  the 
ALJ  or  in  the  Administrative  Review 
Board  proceeding.  Although  we 
'anticipate  that  ordinarily  the  Assistant 
Secretary  will  not  participate  in  AIR21 
proceedings,  the  Assistant  Secretary 
may  choose  to  do  so  in  appropriate 
cases,  such  as  cases  involving  important 
or  novel  legal  issues,  large  numbers  of 
employees,  alleged  violations  which 
appear  egregious,  or  where  the  interests 


of  justice  might  require  participation  by 
the  Assistant  Secretary.  The  FAA.  at 
that  agency's  discretion,  also  may 
participate  as  amicus  ciuiae  at  any  time 
in  the  proceedings.  The  Department 
believes  it  is  unlikely  that  its 
preliminary  decision  not  to  ordinarily 
prosecute  meritorious  AIR21  cases  will 
discourage  employees  from  making 
complaints  about  air  carrier  safety. 

Foiu'  comments  were  received 
regarding  §  1979.108(a)(1).  The  TTD  and 
the  AFA  commented  that  the  regulation 
should  explicitly  provide  that  the 
Assistant  Secretary  shall  act  only  in  the 
interests  of  the  complainant  at  any 
hearings.  The  ALPA  commented  that 
the  Assistant  Secretary  should  always 
act  as  prosecutor  at  any  hearing  before 
the  ALJ  or  review  by  the  Board.  The 
AFA  commented  that  the  Assistant 
Secretary  should  act  as  prosecutor  only 
at  the  request  of  the  complainant.  And 
the  ATA  supported  the  section  as 
written  and  commented  that  the 
Assistant  Secretary  should  limit 
participation  to  those  few  cases  that 
present  issues  of  such  particular  legal 
significance  to  the  agency  as  to  warrant 
participation.  In  consideration  of  all  the 
comments  received  it  is  OSHA's 
determination  to  leave  the  language  of 
this  rule  as  written.  The  Assistant 
Secretary  may  participate  as  a  party  or 
may  participate  as  amicus  curiae  as  he 
or  she  may  deem  necessary  or 
appropriate. 

Section  1979.1 09    Decision  of  the 
Administrative  Law  Judge 

This  section  sets  forth  the  content  of 
the  decision  and  order  of  the 
administrative  law  judge,  and  includes 
the  statutory  standard  for  finding  a 
violation.  The  section  further  provides 
that  the  Assistant  Secretary's 
determination  to  dismiss  the  complaint 
without  an  investigation  or  complete  an 
investigation  pursuant  to  §  1979.104  is 
not  subject  to  review.  Paragraph  (a)  of 
this  section  has  been  clarified  to  state 
expressly  that  the  Assistant  Secretary's 
determinations  on  whether  to  proceed 
with  an  investigation  and  to  make 
particular  investigative  findings  are 
discretionary  decisions  not  subject  to 
review  by  the  ALJ.  The  ALJ  hears  the 
case  on  the  merits,  and  may  not  remand 
the  matter  to  the  Assistant  Secretary  to 
conduct  an  investigation  or  make 
further  factual  findings.  Paragraph  (c)  of 
this  section  has  been  changed  to  make 
the  ALJ  decision  effective  ten  business 
days  after  the  date  on  which  it  was 
issued,  unless  a  timely  petition  for 
review  has  been  filed  with  the 
Administrative  Review  Board,  to 
conform  with  the  change  in 
§  1979.110(a).  which  provides  ten 


business  days  instead  of  "15  days"  from 
the  date  of  the  ALJ  decision  for  the 
filing  of  a  petition  for  review. 

The  AFA  commented  that 
§  1979.109(b)  should  be  changed  to 
require  the  administrative  law  judge  to 
provide  the  complainant  with  any 
evidence  of  the  named  person's 
attorney's  fees  and  to  formally  advise 
the  complainant  that  the  decision  to 
award  fees  may  be  appealed.  OSHA 
does  not  believe  this  language  is 
necessary  because  the  right  of  either 
party  to  appeal  the  administrative  law 
judges'  decisions  is  explained  in  the 
subsequent  section,  to  wit,  §  1979.110. 

The  NWC  commented  that 
§  1979.109(c)  should  be  modified  to 
reflect  that  the  administrative  law 
judges  do  not  have  statutory  authority  to 
lift  the  Assistant  Secretary's  preliminary 
order  of  reinstatement.  OSHA  does  not 
believe  that  the  proposed  change  can  be 
supported  by  the  language  of  the  statute. 

Section  1979.110    Decision  of  the 
Administrative  Review  Board 

The  decision  of  the  ALJ  is  the  final 
decision  of  the  Secretary  if  no  timely 
petition  for  review  is  filed  with  the 
Administrative  Review  Board.  Upon  the 
issuance  of  the  ALJ's  decision,  the 
parties  may  petition  the  Board  for 
review  of  that  decision.  The  date  of  the 
postmark,  facsimile  transmittal,  or  e- 
mail  communication  will  be  considered 
to  be  the  date  of  filing;  if  the  petition  is 
filed  in  person,  by  hand-delivery  or 
other  means,  the  petition  is  considered 
filed  upon  receipt.  Paragraph  (a)  of  this 
section  has  been  modified  to  facilitate 
the  review  process  by  stating  expressly 
that  the  parties  must  specifically 
identify  the  findings  and  conclusions  to 
which  they  take  exception  in  the 
petition,  or  the  exceptions  are  deemed 
waived  by  the  parties. 

Paragraphs  (a)  and  (b)  also  have  been 
modified  to  provide  that  appeals  to  the 
Board  are  not  a  matter  of  ri^t,  but 
rather  petitions  for  review  are  accepted 
at  the  discretion  of  the  Board.  The  Board 
has  30  days  to  decide  whether  to  grant 
the  petition  for  review.  If  the  Board  does 
not  grant  the  petition,  the  decision  of 
the  ALJ  becomes  the  final  decision  of 
the  Secretary.  If  the  Board  grants  the 
petition,  the  Act  requires  the  Board  to 
issue  a  decision  not  later  than  1 20  days 
after  the  date  of  the  conclusion  of  the 
hearing  before  the  ALJ.  The  conclusion 
of  the  hearing  is  deemed  to  be  the 
conclusion  of  all  proceedings  before  the 
administrative  law  judge — i.e..  ten 
business  days  after  the  date  of  the 
decision  of  the  administrative  law  judge 
unless  a  motion  for  reconsideration  has 
been  filed  in  the  interim.  If  a  timely 
petition  for  review  is  filed  with  the 
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Board,  any  relief  ordered  by  the  ALJ, 
except  for  a  preliminary  order  of 
reinstatement,  is  inoperative  while  the 
matter  is  pending  before  the  Board.  This 
section  now  further  provides  that,  when 
the  Board  accepts  a  petition  for  review, 
its  review  of  factual  determinations  will 
be  conducted  under  the  substantial 
evidence  standard.  This  standard  also  is 
applied  to  Board  review  of  ALJ 
decisions  under  the  whistleblower 
provision  of  STAA.  29  CFR 
1978.109(b)(3). 

The  AFA  recommended  that 
§  1979.110(a)  be  changed  to  state  that  a 
petition  for  review  must  be  filed  with 
the  ARB  within  ten  days,  rather  than 
received  by  the  Board  within  15  days  toj 
allow  either  party  sufficient  time  to  file 
without  being  penalized  by  inconsistent 
postal  delivery.  OSHA  agrees  that,  due 
to  the  vagaries  of  postal  delivery,  the 
date  of  filing  as  described  in  this  section 
rather  than  the  date  of  the  Board's 
receipt  of  the  petition  should  be  used  to 
determine  whether  a  petition  is  timely, 
and  that  ten  days  is  sufficient  time  to 
petition  for  review  of  an  ALJ  decision. 
Only  business  days  shall  be  counted  in 
the  ten  days  allowed  for  filing  a 
petition,  consistent  with  the  Federal 
Rules  of  Civil  Procedure  6(a).  and 
paragraph  (a)  of  this  section  has  been 
changed  to  clarify  the  change  from  "15" 
to  "ten"  days. 

The  AFA  also  recommended  that 
§  1979.110(c)  be  changed  to  avoid 
undue  delay  by  providing  that  the 
administrative  law  judge's  decision 
becomes  the  final  order  of  the  Secretary 
after  120  days  if  the  Administrative 
Review  Board  fails  to  act  within  the  120 
days.  OSHA  agrees  that  the  procedure 
for  Board  review  of  an  ALJ  decision 
should  be  modified  to  avoid  delay  and 
prejudice  to  the  parties,  and  to  facilitate 
the  issuance  of  a  final  order  of  the 
Secretary  as  required  by  the  Act.  The 
modifications  to  the  Board  review 
procedure  in  paragraphs  (a)  and  (b)  of 
this  section,  i.e.,  discretionary  review  by 
the  Board,  which  shall  accept  as 
conclusive  ALJ  findings  of  fact  that  are 
supported  by  substantial  evidence, 
address  the  concerns  expressed  by  the 
AFA.  and  the  recommended  change  to 
paragraph  (c)  of  this  section  is  not 
necessary. 

Section  1979.111     Withdmwal  of 
Complaints,  Objections,  and  Findings; 
Settlement 

This  section  provides  for  the 
procedures  and  time  periods  for 
withdrawal  of  complaints,  the 
withdrawal  of  findings  by  the  Assistant 
Secretary,  and  the  withdrawal  of 
objections  to  findings.  It  also  provides 
for  approval  of  settlements  at  the 


investigatory  and  judicial  stages  of  the 

The  NWC  commented  that  §  1979.111 
should  be  modified  to  permit  a 
complainant  to  freely  withdraw  his  or 
her  complaint  without  prejudice.  OSHA 
believes  that  §  1979.111  does  permit  a 
complainant  to  freely  withdraw  his  or 
her  complaint  without  prejudice.  The 
purpose  of  the  Assistant  Secretary's 
approval  is  to  help  ensure  that  the 
complainant's  withdrawal  is,  indeed, 
made  freely  without  threat  of  coercion 
or  unlawful  promise. 

Section  1 979. 112    Judicial  Review 

This  section  describes  the  statutory 
provisions  for  judicial  review  of 
decisions  of  the  Secretary  and  requires, 
in  cases  where  judicial  review  is  sought, 
the  Administrative  Review  Board  to 
submit  the  record  of  proceedings  to  the 
appropriate-Court  pursuant  to  the  rules 
of  such  court. 

Section  1979.113    Judicial  Enforcement 

This  section  describes  the  Secretary's 
power  under  the  statute  to  obtain 
judicial  enforcement  of  orders  and  the 
terms  of  a  settlement  agreement.  It  also 
provides  for  enforcement  of  orders  of 
the  Secretary  by  the  person  on  whose 
behalf  the  order  was  issued. 

Section  1979.114    Special 
Circumstances;  Waiver  of  Rules 

This  section  provides  that  in 
circumstances  not  contemplated  by 
these  rules  or  for  good  cause  the 
Secretary  may,  upon  application  and 
notice  to  the  parties,  waive  any  rule  as 
justice  or  the  administration  of  the  Act 
requires. 

The  NWC  commented  Uiat  §  1979.114 
should  be  deleted  in  its  entirety  because 
it  has  no  basis  in  the  statutory  language. 
OSHA  believes  that  the  regulation 
should  remain  to  give  the  administrative 
law  judges  and  the  Administrative 
Review  Board  the  flexibility  to  take 
actions  in  unusual  situations  that  are 
not  contemplated  by  the  regulations. 

IV.  Paperwork  Reduction  Act 

This  rule  contains  a  reporting 
requirement  (§  1979.103)  which  was 
previously  reviewed  and  approved  for 
use  by  the  Office  of  Management  and 
Budget  ("OMB")  under  29  CFR  24.3  and 
assigned  OMB  control  number  1218- 
0236  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13). 

V.  Administrative  Procedure  Act 

This  rule  is  a  rule  of  agency  procedure 
and  practice  within  the  meaning  of 
Section  553  of  the  Administrative 
Procedure  Act  ("APA"),  5  U.S.C. 


553(b)(A).  Therefore,  publication  in  the 
Federal  Register  of  a  notice  of  proposed 
rulemaking  and  request  for  comments 
was  not  required  for  these  regvdations, 
which  provide  procedures  for  the 
handling  of  discrimination  complaints. 
However,  the  Assistant  Secretary  sought 
and  considered  comments  to  enable  the 
agency  to  improve  the  rules  by  taking 
into  account  the  concerns  of  interested 
persons. 

Fxulhermore,  because  this  rule  is 
procedural  rather  than  substantive,  the 
normal  requirement  of  5  U.S.C.  553(d) 
that  a  nde  be  effective  30  days  after 
publication  in  the  Federal  Register  is 
inapplicable.  The  Assistant  Secretary 
alsQ  finds  good  cause  to  provide  an 
immediate  effective  date  for  this  rule.  It 
is  in  the  pubUc  interest  that  the  rule  be 
effective  immediately  so  that  parties 
may  know  what  procedures  are 
applicable  to  pending  cases. 

VI.  Executive  Order  12866;  Unfunded 
Mandates  Reform  Act  of  1995;  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996;  Executive  Order 
13132. 

The  Department  has  concluded  that 
this  rule  should  be  treated  as  a 
"significant  regulatory  action"  within 
the  meaning  of  Section  3(f)(4)  of 
Executive  Order  12866  because  AIR21  is 
a  new  program  and  because  of  the 
importance  to  FAA's  airline  safety 
program  that  "whisUeblowers"  be 
protected  from  retaliation.  E.O.  12866 
requires  a  full  economic  impact  analysis 
only  for  "economically  significant" 
rules,  which  are  defined  in  Section 
3(f)(1)  as  rules  that  may  "have  an  aimual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  die  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities." 
Because  the  rule  is  procedural  in  nature, 
it  is  not  expected  to  have  a  significant 
economic  impact;  therefore  no 
economic  impact  analysis  has  been 
prepared.  For  the  same  reason,  the  rule 
does  not  require  a  Section  202  statement 
under  the  Unfunded  Mandates  Reform 
Act  of  1995  (2  U.S.C.  1531  et  seq.]. 
Furthermore,  because  this  is  a  rule  of 
agency  procedure  or  practice,  it  is  not  a 
"rule"  within  the  meaning  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.),  and  does  not  require 
Congressional  review.  Finally,  this  rule 
does  not  have  "federalism 
implications."  The  rule  does  not  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government"  and  therefore  is 
not  subject  to  Executive  Order  13132 
(Federalism). 

Vn."  Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
the  regiUation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulation 
simply  implements  procedines 
necessitated  by  enactment  of  AIR21,  in 
order  to  allow  resolution  of 
whistleblower  complaints.  Furthermore, 
no  certification  to  this  effect  is  required 
and  no  regulatory  flexibility  analysis  is 
required  because  no  proposed  rule  has 
been  issued. 

Document  Preparation:  This 
document  was  prepared  under  the 
direction  and  control  of  the  Assistant 
Secretary,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 

List  of  Subjects  in  29  CFR  Part  1979 

Administrative  practice  and 
procedure.  Air  carrier  safety. 
Employment,  Investigations,  Reporting 
and  recordkeeping  requirements, 
Whistleblowing. 

Signed  at  Washington,  DC  this  17th  day  of 
March,«003. 
John  L.  Henshaw, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble  part  1979  of  tide  29  of  the 
Code  of  Federal  Regidations  is  revised 
to  read  as  follows: 

PART  1979— PROCEDURES  FOR  THE 
HANDUNG  OF  DISCRIMINATION 
COMPLAINTS  UNDER  SECTION  519 
OF  THE  WENDELL  H.  FORD  AVIATION 
INVESTMENT  AND  REFORM  ACT  FOR 
THE  21  ST  CENTURY 

Sut>part  A— Complaints,  Investigationt, 
Findings  and  Preliminary  Orders 

Sec. 

1979.100  Purpose  and  scc^e. 

1979.101  Definitions. 

1979.102  Obligations  and  prohibited  acts. 

1979.103  Filing  of  discrimination 
complaint. 

1979.104  Investigation. 

1979.105  Issuance  of  findings  and 
preliminary  orders. 

Subpart  B— Utigation 

1979.106  Objections  to  the  findings  and  the 
preliminary  order  and  request  for  a 
hearing. 

1979.107  Hearings. 

1979.108  Role  of  Federal  agencies. 

1979.109  Decision  and  orders  of  the 
administrative  law  judge. 

1979.110  Decision  and  orders  of  the 
Administrative  Review  Board. 


Subpart  C— Miscellaneous  Provisions 

1979.111  Withdrawal  of  complaints, 
objections,  and  findings;  settlement. 

1979.112  Judicial  review. 

1979.113  Judicial  enforcement. 

1979.114  Special  circumstances;  waiver  of 
rules. 

Authority:  49  U.S.C.  42121;  Secretary  of 
Labors  Order  5-2002,  67  FR  65008  (October 
22,  2002). 

Subpart  A— Complaints, 
Investigations,  Findings  and 
Preliminary  Orders 

§  1 979.1 00    Purpose  and  scope. 

(a)  This  part  implements  procedures 
under  section  519  of  the  Wendell  H. 
Ford  Aviation  Investment  and  Reform 
Act  for  the  21st  Century.  49  U.S.C. 
42121  ("AIR21"),  which  provides  for 
employee  protection  from 
discrimination  by  air  carriers  or 
contractors  or  subcontractors  of  air 
carriers  because  the  employee  has 
engaged  in  protected  activity  pertaining 
to  a  violation  or  alleged  violation  of  any 
order,  regulation,  or  standard  of  the 
Federal  Aviation  Administration  or  any 
other  provision  of  Federal  law  relating 
to  air  carrier  safety. 

(b)  This  part  estabUshes  procedures 
pursuant  to  AIR21  for  the  expeditious 
handling  of  discrimination  complaints 
made  by  employees,  or  by  persons 
acting  on  their  behalf.  These  rules, 
together  with  those  rules  codified  at  29 
CFR  part  18,  set  forth  the  procedines  for 
submission  of  complaints  imder  AIR21, 
investigations,  issuance  of  findings  and 
preliminary  orders,  objections  to 
findings  and  orders,  litigation  before 
administrative  law  judges,  post-hearing 
administrative  review,  and  withdrawals 
and  settiements. 

§1979.101     Definitions. 

Act  or  AIR21  means  section  519  of  the 
Wendell  H.  Ford  Aviation  hivestment 
and  Reform  Act  for  the  21st  Century, 
PubUc  Law  106-181,  April  5,  2000,  49 
U.S.C.  42121. 

Air  carrier  mean^  a  citizen  of  the 
United  States  imdertaking  by  any 
means,  directly  or  indirecUy,  to  provide 
air  transportation. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for    ■, 
Occupational  Safety  and  Health  or  the 
person  or  persons  to  whom  he  or  she 
delegates  authority  under  the  Act. 

Complainant  means  the  employee 
who  filed  a  complaint  imder  the  Act  or 
on  whose  behalf  a  complaint  was  filed. 

Contractor  means  a  company  that 
performs  safety-sensitive  functions  by 
contract  for  an  air  carrier. 

Employee  means  an  individual 
presendy  or  formerly  working  for  an  air 
carrier  or  contractor  or  subcontractor  of 


an  air  carrier,  an  individual  applying  to 
work  for  an  air  carrier  or  contractor  or 
subcontractor  of  an  air  carrier,  or  an 
individual  whose  employment  could  be 
affected  by  an  air  carrier  or  contractor  or 
subcontractor  of  an  air  carrier. 

Named  person  means  the  person 
alleged  to  have  violated  the  Act. 

OSHA  means  the  Occupational  Safety 
and  Health  Administration  of  the 
United  States  Department  of  Labor. 

Person  means  one  or  more 
individuals,  partnerships,  associations, 
corporations,  business  trusts,  legal 
representatives,  or  any  group  of  persons. 

Secretary  means  the  Secretary'  of 
Labor  or  persons  to  whom  authority 
imder  the  Act  has  been  delegated.      " 

§  1979.102    Obligations  and  prohibited 
acts. 

(a)  No  air  carrier  or  contractor  or 
subcontractor  of  an  air  carrier  may 
discharge  any  employee  or  otherwise 
discriminate  against  any  employee  with 
respect  to  the  employee's  compensation, 
terms,  conditions,  or  privileges  of 
employment  because  the  employee,  or 
any  person  acting  pursuant  to  the 
employee's  request,  engaged  in  any  of 
the  activities  specified  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(b)  It  is  a  violation  of  the  Act  for  any 
air  carrier  or  contractor  or  subcontractor 
of  an  air  carrier  to  intimidate,  threaten, 
restrain,  coerce,  blacklist,  discharge  or 
in  any  other  manner  discriminate 
against  any  employee  because  the 
employee  has: 

(1)  Provided,  caused  to  be  provided, 
or  is  about  to  provide  (with  any 
knowledge  of  the  employer)  or  cause  to 
be  provided  to  the  air  carrier  or 
contractor  or  subcontractor  of  an  air 
carrier  or  the  Federal  Government, 
information  relating  to  any  violation  or 
alleged  violation  of  any  order,  ^ 
regulation,  or  standard  of  the  Federal  - 
Aviation  Administration  or  any  other 
provision  of  Federal  law  relating  to  air 
carrier  safety  under  subtitle  VII  of  tide 
49  of  the  United  States  Code  or  under 
any  other  law  of  the  United  States; 

(2)  Filed,  caused  to  be  filed,  or  is 
about  to  file  (with  any  knowledge  of  the 
employer)  or  cause  to  be  filed  a 
proceeding  relating  to  any  violation  or 
alleged  violation  of  any  order, 
regulation,  or  standard  of  the  Federal 
Aviation  Administration  or  any  other 
provision  of  Federal  law  relating  to  air 
carrier  safety  under  subtiUe  VII  of  tide 
49  of  the  United  States  Code,  or  under 
any  other  law  of  the  United  States; 

(3)  Testified  or  is  about  to  testify  in 
such  a  proceeding;  or 

(4)  Assisted  or  participated  or  is  about 
to  assist  or  participate  in  such  a 
proceeding. 
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(c)  This  part  shall  have  no  application 
to  any  employee  of  an  air  carrier, 
contractor,  or  subcontractor  who.  acting 
without  direction  from  an  air  carrier, 
contractor,  or  subcontractor  (or  such 
person's  agent)  deliberately  causes  a 
violation  of  any  requirement  relating  to 
air  carrier  safety  under  Subtitle  VIl 
Aviation  Programs  of  Title  49  of  the 
United  States  Code  or  any  other  law  of 
the  United  States. 

§  1 979.1 03    Filing  of  discrimination 
complaint 

(a)  Who  may  file.  An  employee  who 
believes  that  he  or  she  has  been 
discriminated  against  by  an  air  carrier  or 
contractor  or  subcontractor  of  an  air 
carrier  in  violation  of  the  Act  may  file, 
or  have  filed  by  any  perspn  on  the 
employee's  behalf,  a  complaint  alleging 
such  discrimination. 

(b)  Nature  of  filing.  No  particular  form 
of  complaint  is  required,  except  that  a 
complaint  must  be  in  writing  and 
should  include  a  full  statement  of  the 
acts  and  omissions,  with  pertinent 
dates,  which  are  believed  to  constitute 
the=yiolations. 

(c)  Place  of  filing.  The  complaint 
should  be  filed  with  the  OSHA  Area 
Director  responsible  for  enforcement 
activities  in  the  geographical  area  where 
the  employee  resides  or  was  employed, 
but  may  be  filed  with  any  OSHA  officer 
or  employee.  Addresses  and  telephone 
numbers  for  these  officials  are  set  forth 
in  local  directories  and  at  the  following 
Internet  address:  http://www.osba.gov. 

(d)  Time  for  filing.  Within  90  days 
after  an  alleged  violation  of  the  Act 
occurs  [i.e.,  when  the  discriminatory 
decision  has  been  both  made  and 
commimicated  to  the  complainant),  an 
employee  who  believes  that  he  or  she 
has  been  discriminated  against  in 
violation  of  the  Act  may  file,  or  have 
filed  by  any  person  on  the  employee's 
behalf,  a  complaint  alleging  such 
discrimination.  The  date  of  the 
postmark,  facsimile  transmittal,  or  e- 
mail  communication  will  be  considered 
to  be  the  date  of  filing;  if  the  complaint 
is  filed  in  person,  by  hand-delivery,  or 
other  means,  the  complaint  is  filed  upon 
receipt. 

(e)  Relationship  to  section  11(c) 
complaints.  A  complaint  filed  under 
AIR21  that  alleges  facts  which  would 
constitute  a  violation  of  section  11(c)  of 
the  Occupational  Safety  and  Health  Act, 
29  U.S.C.  660(c),  shall  be  deemed  to  be 
a  complaint  filed  under  both  AIR21  and 
section  11(c).  Similarly,  a  complaint 
filed  imder  section  11(c)  that  alleges 
facts  that  would  constitute  a  violation  of 
AIR21  shall  be  deemed  to  be  a 
complaint  filed  under  both  AIR21  and 
section  11(c).  Normal  procediues  and 


timeliness  requirements  for 
investigations  under  the  respective  laws 
and  regulations  will  be  followed. 

§1979.104    Investigation. 

(a)  Upon  receipt  of  a  complaint  in  the 
investigating  office,  the  Assistant 
Secretary  will  notify  the  named  person 
of  the  filing  of  the  complaint,  of  the 
allegations  contained  in  the  complaint, 
and  of  the  substance  of  the  evidence 
supporting  the  complaint  (redacted  to 
protect  the  identity  of  any  confidential 
informants).  The  Assistant  Secretary 
will  also  notify  the  named  person  of  his 
or  her  rights  under  paragraphs  (b)  and 
(c)  of  this  section  and  paragraph  (e)  of 

§  1979.110.  A  copy  of  the  notice  to  the 
named  person  will  also  be  provided  to 
the  Federal  Aviation  Administration. 

(b)  A  complaint  of  alleged  violation 
will  be  dismissed  unless  the 
complainant  has  made  a  prima  facie 
showing  that  protected  behavior  or 
conduct  was  a  contributing  factor  in  the 
unfavorable  personnel  action  alleged  in 
the  complaint. 

(1)  The  complaint,  supplemented  as 
appropriate  by  interviews  of  the 
complainant,  must  allege  the  existence 
of  facts  and  evidence  to  make  a  prima 
facie  showing  as  follows: 

(i)  The  employee  engaged  in  a 
protected  activity  or  conduct; 

(li)  The  named  person  knew  or 
suspected,  actually  or  constructively, 
that  the  employee  engaged  in  the 
protected  activity; 

(iii)  The  employee  suffered  an 
unfavorable  personnel  action;  and 

(iv)  The  circumstances  were  sufficient 
to  raise  the  inference  that  the  protected 
activity  was  a  contributing  factor  in  the 
unfavorable  action. 

(2)  For  purposes  of  determining 
whether  to  investigate,  the  complainant 
will  be  considered  to  have  met  the 
required  burden  if  the  complaint  on  its 
face,  supplemented  as  appropriate 
through  interviews  of  the  complainant, 
alleges  the  existence  of  facts  and  either 
direct  or  circumstantial  evidence  to 
meet  the  required  showing,  i.e.,  to  give 
rise  to  an  inference  that  the  named 
person  knew  or  suspected  that  the 
employee  engaged  in  protected  activity 
and  that  the  protected  activity  was  a 
contributing  factor  in  the  unfavorable 
personnel  action.  Normally  the  burden 
is  satisfied,  for  example,  if  the 
complaint  shows  that  the  adverse 
personnel  action  took  place  shortly  after 
the  protected  activity,  giving  rise  to  the 
inference  that  it  was  a  fector  in  the 
adverse  action.  If  the  required  showing 
has  not  been  made,  the  complainant 
will  be  so  advised  and  the  investigation 
will  not  commence. 


(c)  Notwithstanding  a  finding  that  a 
complainant  has  made  a  prima  facie 
showing,  as  required  by  this  section,  an 
investigation  of  the  complaint  will  not 
be  conducted  if  the  named  person, 
pursuant  to  the  procedures  provided  in 
this  paragraph,  demonstrates  by  clear 
and  convincing  evidence  that  it  would 
have  taken  the  same  unfavorable 
personnel  action  in  the  absence  of  the 
complainant's  protected  behavior  or 
conduct.  Within  20  days  of  receipt  of 
the  notice  of  the  filing  of  the  complaint, 
the  named  person  may  submit  to  the 
Assistant  Secretary  a  written  statement 
and  any  affidavits  or  documents 
substantiating  his  or  her  position. 
Within  the  same  20  days  the  named 
person  may  request  a  meeting  with  the 
Assistant  Secretary  to  present  his  or  her 
position. 

(d)  If  the  named  person  fails  to 
demonstrate  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  unfavorable  personnel  action  in 
the  absence  of  the  behavior  protected  by 
the  Act.  the  Assistant  Secretary  will 
conduct  an  investigation.  Investigations 
will  be  conducted  in  a  manner  that 
protects  the  confidentiality  of  any 
person  who  provides  information  on  a 
confidential  basis,  other  than  the 
complainant,  in  accordance  with  29 
CFR  part  70. 

(e)  Prior  to  the  issuance  of  findings 
and  a  preliminary  order  as  provided  for 
in  §  1979.105,  if  the  Assistant  Secretary 
has  reasonable  cause,  on  the  basis  of 
information  gathered  under  the 
procedures  of  this  part,  to  believe  that 
the  named  person  has  violated  the  Act 
and  that  preliminary  reinstatement  is 
warranted,  the  Assistant  Secretary  will 
again  contact  the  named  person  to  give 
notice  of  the  substance  of  the  relevant 
evidence  supporting  the  complainant's 
allegations  as  developed  during  the 
course  of  the  investigation.  This 
evidence  includes  any  witness 
statements,  which  will  be  redacted  to 
protect  the  identity  of  confidential 
informants  where  statements  were  given 
in  confidence;  if  the  statements  cannot 
be  redacted  without  revealing  the 
identity  of  confidential  informants, 
summaries  of  their  contents  will  be 
provided.  The  named  person  shall  be 
given  the  opportimity  to  submit  a 
written  response,  to  meet  with  the 
investigators  to  present  statements  from 
witnesses  in  support  of  his  or  her 
position,  and  to  present  legal  and 
factual  arguments.  The  named  person 
shall  present  this  evidence  within  ten 
business  days  of  the  Assistant 
Secretary's  notification  pursuant  to  this 
paragraph,  or  as  soon  afterwards  as  the 
Assistant  Secretary  and  the  named 
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person  can  agree,  if  the  interests  of 
justice  so  require. 

§  1979.105    Issuance  of  findings  and     «^ 
preliminary  orders. 

(a)  After  considering  all  the  relevant 
information  collected  during  the 
investigation,  the  Assistant  Secretary 
will  issue,  within  60  days  of  filing  of  the 
complaint,  written  findings  as  to 
whether  or  not  there  is  reasonable  cause 
to  beUeve  that  the  named  person  has 
discriminated  against  the  complainant 
in  violation  of  the  Act. 

(1)  If  the  Assistant  Secretary 
concludes  that  there  is  reasonable  cause 
to  believe  that  a  violation  has  occurred, 
he  or  she  will  accompany  the  findings 
with  a  preliminary  order  providing 
relief  to  the  complainant.  The 
preliminary  order  will  include,  where 
appropriate,  a  requirement  that  the 
named  person  abate  the  violation; 
reinstatement  of  the  complainant  to  his 
or  her  former  position,  together  with  the 
compensation  (including  back  pay), 
terms,  conditions  and  privileges  of  the 
complainant's  employment;  and 
payment  of  compensatory  damages. 
Where  the  named  person  establishes 
that  the  complainant  is  a  security  risk 
(whether  or  not  the  information  is 
obtained  after  the  complainant's 
discharge),  a  preliminary  order  of 
reinstatement  would  not  be  appropriate. 
At  the  complainant's  request  the  order 
shall  also  assess  against  the  named 
person  the  complainant's  costs  and 
expenses  (including  attorney's  and 
expert  witness  fees)  reasonably  incurred 
in  connection  with  the  filing  of  the 
complaint. 

(2)  If  the  Assistant  Secretary 
concludes  that  a  violation  has  not 
occurred,  the  Assistant  Secretary  will 
notify  the  parties  of  that  finding. 

(b)  The  findings  and  the  preliminary 
order  vrill  be  sent  by  certified  mail, 
retmn  receipt  requested,  to  all  parties  of 
record.  The  letter  accompanying  the 
findings  and  order  will  inform  the 
parties  of  then  right  to  file  objections 
and  to  request  a  hearing,  and  of  the  right 
of  the  named  person  to  request 
attorney's  fees  bom  the  administrative 
law  judge,  regardless  of  whether  the 
named  person  has  filed  objections,  if  the 
named  person  alleges  that  the  complaint 
was  frivolous  or  brought  in  bad  faith. 
The  letter  also  vtrill  give  the  address  of 
the  Chief  Administrative  Law  Judge.  At 
the  same  time,  the  Assistant  Secretary 
will  file  with  the  Chief  Administrative 
Law  Judge,  U.S.  Department  of  Labor,  a 
copy  of  the  original  complaint  and  a 
copy  of  the  findings  and  order. 

(c)  The  findings  and  the  preliminary 
order  shall  be  effective  30  days  after 
receipt  by  the  named  person  pursuant  to 


paragraph  (b)  of  this  section,  unless  an 
objection  and  a  request  for  a  hearing  has 
been  filed  as  provided  at  §  1979.106. 
However,  the  portion  of  any  preliminary 
order  requiring  reinstatement  shall  be 
effective  immediately  upon  receipt  of 
the  findings  and  preliminary  order. 

Subpart  B— Litigation 

S  1979.106    Obiections  to  tfw  findings  and 
tlie  preliminary  order  and  request  for  a 
hearing, 

(a)  Any  party  who  desires  review, 
including  judicial  review,  of  the 
findings  and  preliminary  order,  or  a 
named  person  alleging  that  the 
complaint  was  frivolous  or  brought  in 
bad  faith  who  seeks  an  award  of 
attorney's  fees,  must  file  any  objections 
and/or  a  request  for  a  hearing  on  the 
record  within  30  days  of  receipt  of  the 
findings  and  preliminary  order  pursuant 
to  paragraph  (b)  of  §  1979.105.  The 
objection  or  request  for  attorney's  fees 
and  request  for  a  hearing  must  be  in 
writing  and  state  whether  the  objection 
is  to  the  findings,  the  preliminary  order, 
and/or  whether  there  should  be  an 
award  of  attorney's  fees.  The  date  of  the 
postmark,  facsimile  transmittal,  or  e- 
mail  communication  will  be  considered 
to  be  the  date  of  filing;  if  the  objection 
is  filed  in  person,  by  hand-delivery  or 
other  means,  the  objection  is  filed  upon 
receipt.  Objections  must  be  filed  with 
the  Chief  Administrative  Law  Judge, 
U.S.  Department  of  Labor,  Washington, 
DC  20001,  and  copies  of  the  objections 
must  be  mailed  at  the  same  time  to  the 
other  parties  of  record,  the  OSHA 
official  who  issued  the  findings  and 
order,  and  the  Associate  Solicitor, 
Division  of  Fair  Labor  Standards,  U.S. 
Department  of  Labor,  Washington,  E)C 
20210. 

(b)(1)  If  a  timely  objection  is  filed,  all 
provisions  of  the  preliminary  order  shall 
be  stayed,  except  for  the  portion 
requiring  preliminary  reinstatement. 
The  portion  of  the  preliminary  order 
requiring  reinstatement  shall  be 
effective  immediately  upon  the  named 
person's  receipt  of  the  findings  and 
preliminary  order,  regardless  of  any 
objections  to  the  order. 

(2)  If  no  timely  objection  is  filed  with 
respect  to  either  the  findings  or  the 
preliminary  order,  the  findings  or 
preliminary  order,  as  the  case  may  be, 
shall  become  the  final  decision  of  the 
Secretary,  not  subject  to  judicial  review. 

§1979.107    Hearings. 

(a)  Except  as  provided  in  this  part, 
proceedings  will  be  conducted  in 
accordance  with  the  rules  of  practice 
and  procedure'  for  administrative 
hearings  before  the  Office  of 


Administrative  Law  Judges,  codified  at 
subpart  A,  of  29  CFR  part  18. 

(b)  Upon  receipt  of  an  objection  and 
request  for  hearing,  the  Chief 
Administrative  Law  Judge  will  promptly 
assign  the  case  to  a  judge  who  will 
notify  the  parties,  by  certified  mail,  of 
the  day,  time,  and  place  of  hearing.  The 
hearing  is  to  commence  expeditiously, 
except  upon  a  showing  of  good  cause  or 
unless  ofiierwise  agreed  to  by  the 
parties.  Hearings  will  be  conducted  as 
hearings  de  novo,  on  the  record. 
Administrative  law  judges  shall  have 
broad  discretion  to  limit  discovery  in 
order  to  expedite  the  hearing. 

(c)  If  both  the  complainant  and  the 
named  person  object  to  the  findings 
and/or  order,  the  objections  will  be 
consolidated  and  a  single  hearing  will 
be  conducted. 

(d)  Formal  rules  of  evidence  shall  not 
apply,  but  rules  or  principles  designed 
to  assure  production  of  the  most 
probative  evidence  shall  be  applied.  The 
administrative  law  judge  may  exclude 
evidence  which  is  immaterial, 
irrelevant,  or  unduly  repetitious. 

§1979.108    Role  of  Federal  agencies. 

(a)(1)  The  complainant  and  the  named 
person  shall  be  parties  in  every 
proceeding.  At  the  Assistant  Secretary's 
discretion,  the  Assistant  Secretary  may 
participate  as  a  party  or  may  participate 
as  amicus  curiae  at  any  time  in  the 
proceedings.  This  right  to  participate 
shall  include,  but  is  not  limited  to,  the 
right  to  petition  for  review  of  a  decision 
of  an  administrative  law  judge, 
including  a  decision  based  on  a 
settlement  agreement  between 
complainant  and  the  named  person,  to 
dismiss  a  complaint  or  to  issue  an  order 
encompassing  the  terms  of  the 
settlement. 

(2)  Copies  of  pleadings  in  all  cases, 
whether  or  not  the  Assistant  Secretary  is 
participating  in  the  proceeding,  must  be 
sent  to  the  Assistant  Secretary, 
Occupational  Safety  and  Health 
Administration,  and  to  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standards,  U.S.  Department  of  Labor, 
Washington.  DC  20210. 

(b)  The  FAA  may  participate  as 
amicus  curiae  at  any  time  in  the 
proceedings,  at  the  FAA's  discretion.  At 
the  request  of  the  FAA,  copies  of  all 
pleadings  in  a  case  must  be  sent  to  the 
FAA,  whether  or  not  the  FAA  is 
participating  in  the  proceeding. 

§1979.109    Decision  and  orders  Of  the 
administrative  law  judge. 

(a)  The  decision  of  the  administrative 
law  judge  will  contain  appropriate 
findings,  conclusions,  and  an  order 
pertaining  to  the  remedies  provided  in 
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paragraph  (b)  of  this  section,  as 
appropriate.  A  determination  that  a 
violation  has  occurred  may  only  be 
made  if  the  complainant  has 
demonstrated  that  protected  behavior  or 
conduct  was  a  contributing  factor  in  the 
unfavorable  personnel  action  alleged  in 
the  complaint.  Relief  may  not  be 
ordered  if  the  named  person 
demonstrates  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  unfavorable  personnel  action  in 
the  absence  of  any  protected  behavior. 
Neither  the  Assistant  Secretary's 
determination  to  dismiss  a  complaint 
without  completing  an  investigation 
pursuant  to  §  1979.104(b)  nor  the 
Assistant  Secretary's  determination  to 
proceed  with  an  investigation  is  subject 
to  review  by  the  administrative  law 
judge,  and  a  complaint  may  not  be 
remanded  for  the  completion  of  an 
investigation  or  for  additional  findings 
on  the  basis  that  a  determination  to 
dismiss  was  made  in  error.  Rather,  if 
there  otherwise  is  jurisdiction,  the 
administrative  law  judge  shall  hear  the 
case  on  the  merits. 

(b)  If  the  administrative  law  judge 
concludes  that  the  party  charged  has 
violated  the  law,  the  order  shall  direct 
the  party  charged  to  take  appropriate 
affirmative  action  to  abate  the  violation, 
including,  where  appropriate, 
reinstatement  of  the  complainant  to  that 
person's  former  position,  together  with 
the  compensation  (including  back  pay), 
terms,  conditions,  and  privileges  of  that 
employment,  and  compensatory 
damages.  At  the  request  of  the 
complainant,  the  administrative  law 
judge  shall  assess  against  the  named 
person  all  costs  and  expenses  (including 
attorney's  and  expert  witness  fees) 
reasonably  incurred.  If,  upon  the  request 
of  the  named  person,  the  administrative 
law  judge  determines  that  a  complaint 
was  hivolous  or  was  brought  in  bad 
faith,  the  judge  may  award  to  the  named 
person  a  reasonable  attorney's  fee,  not 
exceeding  $1,000. 

(c)  The  decision  will  be  served  upon 
all  parties  to  the  proceeding.  Any 
administrative  law  judge's  decision 
requiring  reinstatement  or  lifting  an 
order  of  reinstatement  by  the  Assistant 
Secretary  shall  be  effective  immediately 
upon  receipt  of  the  decision  by  the 
named  person,  and  may  not  be  stayed. 
All  other  portions  of  the  judge's  order 
shall  be  effective  ten  business  days  after 
the  date  of  the  decision  imless  a  timely 
petition  for  review  has  been  filed  with 
the  Administrative  Review  Board. 

11979.110    Dwteion  and  order*  of  the 
Administrativ*  Review  Board. 

(a)  Any  party  desiring  to  seek  review, 
including  judicial  review,  of  a  decision 


of  the  administrative  law  judge,  or  a 
named  person  alleging  that  the 
complaint  was  frivolous  or  brought  in 
bad  faith  who  seeks  an  award  of 
attorney's  fees,  must  file  a  written 
petition  for  review  with  the 
Administrative  Review  Board  ("the 
Board"),  which  has  been  delegated  the 
authority  to  act  for  the  Secretary  and 
issue  final  decisions  imder  this  part. 
The  dedsion  of  the  administrative  law 
judge  shall  become  the  final  order  of  the 
Secretary  unless,  pursuant  to  this 
section,  a  petition  for  review  is  timely 
filed  with  the  Board.  The  petition  for 
review  must  specifically  identify  the 
findings,  conclusions  or  orders  to  which 
exception  is  taken.  Any  exception  not 
specifically  urged  ordinarily  shall  be 
deemed  to  have  been  waived  by  the 
parties.  To  be  effective,  a  petition  must 
be  filed  within  ten  business  days  of  the 
date  of  the  decision  of  the 
administrative  law  judge.  The  date  of 
the  postmark,  facsimile  transmittal,  or  e- 
mail  communication  will  be  considered 
to  be  the  date  of  filing;  if  the  petition  is 
filed  in  person,  by  hand-delivery  or 
other  means,  the  petition  is  considered 
filed  upon  receipt.  The  petition  must  be 
served  on  all  parties  and  on  the  Chief 
Administrative  Law  Judge  at  the  time  it 
is  filed  with  the  Board.  Copies  of  the 
petition  for  review  and  all  briefs  must 
be  served  on  the  Assistant  Secretary, 
Occupational  Safety  and  Health 
Administration,  and  on  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standards,  U.S.  Department  of  Labor, 
Washington.  DC  20210. 

(b)  If  a  timely  petition  for  review  is  • 
filed  pursuant  to  paragraph  (a)  of  this 
section,  the  decision  of  the 
administrative  law  judge  shall  become 
the  final  order  of  the  Secretary  unless 
the  Board,  within  30  days  of  the  filing 
of  the  petition,  issues  an  order  notifying 
the  parties  that  the  case  has  been 
accepted  for  review.  If  a  case  is  accepted 
for  review,  the  decision  of  the 
administrative  law  judge  shall  be 
inoperative  unless  and  until  the  Board 
issues  an  order  adopting  the  decision, 
except  that  a  preliminary  order  of 
reinstatement  shall  be  effective  while 
review  is  conducted  by  the  Board.  The 
Board  will  specify  the  terms  imder 
which  any  briefs  are  to  be  filed.  The 
Board  will  review  the  factual 
determinations  of  the  administrative 
law  judge  under  the  substantial 
evidence  standard. 

(c)  The  final  decision  of  the  Board 
shall  be  issued  within  120  days  of  the 
conclusion  of  the  hearing,  which  shall 
be  deemed  to  be  the  conclusion  of  all 
proceedings  before  the  administrative 
law  judge — i.e.,  ten  business  days  after 
the  date  of  the  decision  of  the 


administrative  law  judge  unless  a 
motion  for  reconsideration  has  been 
fil^  with  the  administrative  law  judge 
in  the  interim.  The  decision  will  be 
served  upon  all  parties  and  the  Chief 
Administrative  Law  Judge  by  mail  to  the 
last  known  address.  The  final  decision 
will  also  be  served  on  the  Assistant 
Secretary,  Occupational  Safety  and 
Health  Administration,  and  on  the 
Associate  Solicitor,  Division  of  Fair 
Labor  Standards,  U.S.  Department  of 
Labor,  Washington,  DC  20210,  even  if 
the  Assistant  Secretary  is  not  a  party. 

(d)  If  the  Board  concludes  that  the 
party  charged  has  violated  the  law,  the 
final  order  shall  order  the  party  charged 
to  take  appropriate  affirmative  action  to 
abate  the  violation,  including,  where 
appropriate,  reinstatement  of  the 
complainant  to  that  person's  former 
position,  together  with  the 
compensation  (including  back  pay), 
terms,  conditions,  and  privileges  of  that 
employment,  and  compensatory 
damages.  At  the  request  of  the 
complainant,  the  Board  shall  assess 
against  the  named  person  all  costs  and 
expenses  (including  attorney's  and 
expert  witness  fees)  reasonably 
inctured. 

(e)  If  the  Board  determines  that  the 
named  person  has  not  violated  the  law, 
an  order  shall  be  issued  denying  the 
complaint.  If,  upon  the  request  of  the 
named  person,  the  Board  determines 
that  a  complaint  was  frivolous  or  was 
brought  in  bad  faith,  the  Board  may 
award  to  the  named  person  a  reasonable 
attorney's  fee,  not  exceeding  $1 ,000. 

Subpart  C— MIscallanaous  Provisk>ns 

§  1979.1 1 1    WHhdrawal  of  complaints, 
objections,  and  findings;  settiement 

(a)  At  any  time  prior  to  the  filing  of 
objections  to  the  findings  or  preliminary 
order,  a  complainant  may  withdraw  his 
or  her  complaint  under  the  Act  by  filing 
a  written  withdrawal  with  the  Assistant 
Secretary.  The  Assistant  Secretary  will 
then  determine  whether  the  withdrawal 
will  be  approved.  The  Assistant 
Secretary  will  notify  the  named  person 
of  the  approval  of  any  withdrawal.  If  the 
complaint  is  withdrawn  because  of 
settlement,  the  settlement  shall  be 
approved  in  accordance  with  paragraph 
(d)  of  this  section. 

(b)  The  Assistant  Secretary  may 
withdraw  his  or  her  findings  or  a 
preliminary  order  at  any  time  before  the 
expiration  of  the  30-day  objection 
period  described  in  §  1979.106, 
provided  that  no  objection  has  yet  been 
filed,  and  substitute  new  findings  or 
preliminary  order.  THe  date  of  the 
receipt  of  the  substituted  findings  or 
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order  will  begin  a  new  30-day  objection 
period. 

(c)  At  any  time  before  the  findings  or 
order  become  final,  a  party  may 
withdraw  his  or  her  objections  to  the 
findings  or  order  by  filing  a  written 
withdrawal  with  the  administrative  law 
judge  or,  if  the  case  is  on  review,  with 
the  Board.  The  judge  or  the  Board,  as 
the  case  may  be,  will  determine  whether 
the  withdrawal  will  be  approved.  If  the 
objections  are  withdrawn  because  of 
settlement,  the  settlement  shall  be 
approved  in  accordance  with  paragraph 
(d)  of  this  section. 

(d)(1)  Investigative  settlements.  At  any 
time  after  the  filing  of  a  complaint,  and 
before  the  findings  and/or  order  are 
objected  to  or  become  a  final  order  by 
operation  of  law,  the  case  may  be  settled 
if  the  Assistant  Secretary,  the 
complainant  and  the  named  person 
agree  to  a  settlement. 

(2)  Adjudicatory  settlements.  At  any 
time  after  the  filing  of  objections  to  the 
Assistant  Secretary's  findings  and/or 
order,  the  case  may  be  settled  if  the 
participating  parties  agree  to  a 
settlement  and  the  settlement  is 
approved  by  the  administrative  law 


judge  if  the  case  is  before  the  judge,  or 
by  the  Board  if  a  timely  petition  for 
review  has  been  filed  with  the  Board.  A 
copy  of  the  settlement  shall  be  filed 
with  the  administrative  law  judge  or  the 
Board,  as  the  case  may  be. 
■:  (e)  Any  settlement  approved  by  the 
Assisteint  Secretary,  the  administrative 
law  judge,  or  the  Board,  shall  constitute 
the  final  order  of  the  Secretary  and  may 
be  enforced  pursuant  to  §  1979.113. 

§1979.112    Judicial  review. 

(a)  Within  60  days  after  the  issuance 
of  a  final  order  by  the  Board  imder 

§  1979.110.  any  person  adversely 
affected  or  aggrieved  by  the  order  may 
file  a  petition  for  review  of  the  order  in 
the  United  States  Court  of  Appeals  for 
the  circuit  in  which  the  violation 
allegedly  occurred  or  the  circuit  in 
which  the  complainant  resided  on  the 
date  of  the  violation.  A  final  order  of  the 
Board  is  not  subject  to  judicial  review 
in  any  criminal  or  other  civil 
proceeding. 

(b)  If  a  timely  petition  for  review  is 
filed,  the  record  of  a  case,  including  the 
record  of  proceedings  before  the 
administrative  law  judge,  will  be 


transmitted  by  the  Board  to  the 
appropriate  court  pursuant  to  the  rules 
of  the  coiul. 

§1979.113    Judicial  enforcement    • 

Whenever  any  person  has  failed  to 
comply  with  a  preliminary  order  of 
reinstatement  or  a  final  order  or  the 
terms  of  a  settlement  agreement,  the 
Secretary  or  a  person  on  whose  behalf 
the  order  was  issued  may  file  a  civil 
action  seeking  enforcement  of  the  order 
in  the  United  States  district  court  for  the 
district  in  which  the  violation  was 
found  to  have  occiured. 

§  1 979.1 1 4    Special  circumstances;  waiver , 
of  rules. 

In  special  circumstances  not 
contemplated  by  the  provisions  of  this 
part,  or  for  good  cause  shown,  the 
administrative  law  judge  or  the  Board 
on  review  may.  upon  application,  after 
three  days  notice  to  all  parties  and 
interveners,  waive  any  rule  or  issue  any 
orders  that  justice  or  the  administration 
of  the  Act  requires. 

[FR  Doc.  03-6792  Filed  3-20-03^  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 

[OEA-ZOSF] 

RIN1117-AA55 

Clarification  of  Listing  of 
"Tetrahydrocannabinols"  in  Schedule  I 

agency:  Drug  Enforcement 
Administration.  Department  of  Justice. 
action:  Final  rule. 

summary:  The  Drug  Enforcement 
Administration  (DEA)  is  revising  the 
wording  of  the  DEA  regulations  to 
clarify  that  the  listing  of 
"Tetrahydrocannabinols"  (THC)  in 
schedule  I  of  the  Controlled  Substances 
Act  (CSA)  and  DEA  regulations  refers  to 
both  natural  and  synthetic  THC. 
DATES:  This  final  rule  becomes  effective 
on  April  21,2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza.  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington.  DC  20537;  Telephone: 
(202) 307-7183. 
SUPPLEMENTARY  INFORMATION: 

What  Does  This  Rule  Accomplish  and 
by  What  Authority  Is  It  Being  Issued? 

This  final  rule  clarifies  that,  under  the 
CSA  and  DEA  regulations,  the  listing  of 
"Tetrahydrocannabinols"  in  schedule  I 
refers  to  both  natural  and  synthetic 
THC. 

This  rule  is  being  issued  pursuant  to 
21  U.S.C.  811.  812.  and  871(b).  Sections 
811  and  812  authorize  the  Attorney 
General  to  establish  the  schedules  in 
accordance  with  the  CSA  and  to  publisli 
amendments  to  the  schedules  in  the 
Code  of  Federal  Regulations,  part  1308 
of  title  21.  Section  871(b)  authorizes  the 
Attorney  General  to  promulgate  and 
enforce  any  rules,  regulations,  and 
procedures  which  he  may  deem 
necessary  and  appropriate  for  the 
efficient  enforcement  of  his  functions 
under  the  CSA.  These  functions  vested 
in  the  Attorney  General  by  the  CSA 
have  been  delegated  to  the 
Administrator  and  Deputy 
Administrator  of  DEA.  21  U.S.C.  871(a); 
28  CFR  0.100(b)  and  0.104,  appendix  to 
subpart  R,  sec.  12. 

Why  Is  There  A  Need  To  Clarify  The 
Meaning  of  "Tetrahydrocannabinols"? 

As  DEA  explained  in  its  October  9, 
2001  interpretive  rule  (66  FR  51530; 
hereafter  "interpretive  rule"),  it  is  DEA's 
interpretation  of  the  plain  language  of 
the  CSA  and  DEA  regulations  that  the 


listing  of  "Tetrahydrocannabinols"  in 
schedule  I  refers  to  both  natural  and 
synthetic  THC.  Despite  the  wording  of 
the  statute,  some  members  of  the  public 
were  under  the  impression  (prior  to  the 
publication  of  the  interpretive  rule)  that 
the  listing  of  "Tetrahydrocaimabinols" 
in  schedule  I  includes  only  synthetic 
THC— not  natural  THC.  To  eliminate 
any  uncertainty,  DEA  is  hereby  revising 
the  wording  of  its  regulations  to  refer 
expressly  to  both  natural  and  synthetic 
THC 

Why  Should  Natural  THC  Be 
Considered  a  Controlled  Substance? 

There  are  several  reasons  why  natural 
THC  should  be  considered  a  controlled 
substance.  First,  as  explained  in  the 
interpretive  rule,  it  is  evident  from  the 
plain  language  of  the  CSA  that  Congress 
intended  all  THC — natural  or 
synthetic — to  be  a  schedule  I  controlled 
substance.  Congress  did  so  by  listing 
"Tetrahydrocannabinols"  in  schedule  I 
of  the  CSA — without  limiting 
"Tetrahydrocannabinols"  to  either 
natural  or  synthetic  form.  21  U.S.C. 
812(c).  Schedule  I(c)(17).  The  basic 
dictionary  definition  of  the  word 
"tetrahydrocannabinols"  refers 
collectively  to  a  category  of  chemicals — 
regardless  of  whether  such  chemicals 
occur  in  nature  or  are  synthesized  in  the 
laboratory. ' 

Second,  every  molecule  of  THC  has 
identical  physical  and  chemical 
properties  and  produces  identical 
psychoactive  effects,  regardless  of 
whether  it  was  formed  in  nature  or  by 
laboratory  synthesis. ^  Likewise,  a 
product  that  contains  THC  in  a  given 
formulation  will  cause  the  same 
reaction  to  the  human  who  ingests  it 
regardless  of  whether  the  THC  is  natural 
or  synthetic.  Indeed,  some  researchers 
are  currently  investigating  the 
possibility  of  using  natural  THC 
(extracted  from  cannabis  plants)  in  drug 
products. 3 


'  For  example,  Merriam-Webster's  Collegiate 
Dictionary  (10th  ed.  1999)  dePines  THC"  as  "a 
physiologically  active  chemical  CjiHviOi  from 
hemp  plant  resin  that  is  the  chief  intoxicant  in 
marijuana — called  also  tetrahydrocannabinol:"  this 
definition  does  not  mention  synthetic  THC. 

2  In  this  context,  "every  molecule  of  THC"  refers 
to  every  molecule  of  the  same  isomer  of  THC.  For 
example,  all  molecules  of  "-(transl-THC  are 
identical,  regardless  of  whether  they  are  natural  or 
synthetic. 

It  should  also  be  noted  that 
"Tetrahydrocannabinols"  refers  to  a  class  of 
substances  which  includes  Mlrans)-THC,  its 
isomers,  and  other  related  substances.  Collectively, 
this  class  will  be  referred  to  in  this  document  as 
"THC,"  unless  otherwise  indicated. 

'At  present,  Marinol®  is  the  only  THC- 
containing  drug  product  that  has  been  approved  for 
marketing  by  FDA.  Marinol®  contains  synthetic 
dronabinol  (an  isomer  of  THC)  in  sesame  oil  and 
encapsulated  in  soft  gelatin  capsules.  This  product 


Third,  regardless  of  its  source,  THC 
meets  the  criteria  for  classification  in 
schedule  I  of  the  CSA.  It  is  an 
hallucinogenic  substance  with  a  high 
potential  for  abuse  and  no  currently 
accepted  medical  use.*  See  21  U.S.C. 
812(b)(1).  Thus,  for  purposes  of  CSA 
scheduling,  there  is  no  basis  for 
distinguishing  natural  THC  from 
synthetic  THC. 

Fourth,  to  ignore  the  foregoing 
considerations  and  to  treat  natural  THC 
as  a  noncontrolled  substance  would 
provide  a  loophole  in  the  law  that  might 
be  exploited  by  drug  traffickers.  If 
natural  THC  were  a  noncontrolled 
substance,  those  portions  of  the 
cannabis  plant  that  are  excluded  from 
the  CSA  definition  of  marijuana  (the 
stalks  and  sterilized  seeds  of  the  plant) 
would  be  legal,  noncontrolled 
substances — regardless  of  their  THC 
content.  As  a  result,  it  would  be  legal  to 
import  into  the  United  States,  and  to 
possess,  unlimited  quantities  of 
cannabis  stalks  and  sterilized  seeds — 
again,  regardless  of  their  THC  content. 
Anyone  could  then  obtain  this  raw 
caimabis  plant  material  to  produce  an  . 
extract  of  THC— all  without  legal 
consequence.  This  would  give  drug 
traffickers  an  essentially  limitless 
supply  of  raw  plant  material  from  which 
they  could  produce  large  quantities  of  a 
highly  potent  extract  that  would  be 
considered  a  noncontrolled  substance 
and,  therefore,  entirely  beyond  the  reach 
of  law  enforcement.  To  provide  such  a 
safe  harbor  to  drug  traffickers  would  be 
plainly  at  odds  with  the  purpose  and 
structure  of  the  CSA.^ 

Does  This  Rule  Change  the  Legal  Status 
of  "Hemp"  Products? 

This  rule  does  not  change  the  legal 
status  of  so-called  "hemp"  products 
(products  made  from  portions  of  the 
cannabis  plant  that  are  excluded  from 
the  CSA  definition  of  marijuana). 


has  been  approved  for  the  treatment  of  nausea  and 
vomiting  associated  with  cancer  chemotherapy  as 
well  as  the  treatment  of  anorexia  associated  with 
weight  loss  in  patients  with  AIDS.  See  64  FR  35928 
(1999)  (DEA  final  order  transferring  Marinol®  from 
schedule  II  to  schedule  III). 

♦  There  are  no  FDA-approved  drug  products  that 
consist  solely  of  THC.  However,  as  stated  in  the 
preceding  footnote,  the  FDA  has  approved  a  drug 
product  (Marinol®),  which  contains  synthetic  THC 
with  other  ingredients  in  a  specified  product 
formulation. 

^  As  one  United  States  Court  of  Appeals  has 
stated,  "a  reading  of  the  (CSA)  and  its  legislative 
history  makes  it  apparent  that  Congress,  in 
legislating  against  drug  use.  intended  to  encompass 
every  act  and  activity  which  could  lead  to 
proliferation  of  drug  traffic.  Nothing  in  the  statute 
indicates  any  congressional  intent  to  limit  the  reach 
of  this  legislation,  which  is  described  in  its  title  as 
"Comprehensive.' "  IJnited  States  v.  Everett.  700 
F.2d  900,  907  (3d  Cir.  1983)  (internal  citations 
omitted). 
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Rather,  this  rule  clarifies  provisions  of 
the  law  and  regulations  that  have  been 
in  effect  since'  1971.  For  the  reasons 
provided  in  the  interpretive  rule,  it  is 
DEA's  view  that  the  CSA  and  DEA 
regulations  have  always  (since  their 
enactment  more  than  30  years  ago) 
declared  any  product  that  contains  any 
amount  of  tetrahydrocannabinols  to  be  a 
schedule  I  controlled  substance.  This 
interpretation  holds  regardless  of 
whether  the  product  in  question  is  made 
from  "hemp"  or  any  other  material. 

Nor  does  this  rule  add  to,  or  subtract 
from,  the  exemptions  issued  by  DEA  in 
the  October  9,  2001  interim  rule.  Every 
type  of  "hemp"  product  that  was 
exempted  from  control  imder  that 
interim  rule  will  remain  exempted 
following  the  finalization  of  tWs  rule. 
Thus,  given  DEA's  interpretation  of 
current  law  (expressed  in  the 
interpretive  rule),  this  rule  does  not 
change  the  legal  status  of  any  "hemp" 
product. 

What  Is  the  Difiierence  Between  This 
Final  Rule  and  the  Previously-Issued 
Interpretive  Rule? 

This  final  rule  is  a  legislative  rule.  It 
is  important  to  imderstand  the 
difference  between  a  legislative  rule  and 
an  interpretive  rule,  such  as  the 
interpretive  rule  on  THC  that  DEA 
issued  on  October  9,  2001.  The 
following  is  a  brief  explanation  of  the 
difference  between  legislative  rules  and 
interpretive  rules. 

Under  the  Administrative  Procedure 
Act  (APA),  agencies  may  issue 
interpretive  rules  to  advise  the  public  of 
how  the  agency  interprets  a  particular 
provision  of  a  statute  or  regulation 
which  the  agency  administers.^  By 
definition,  interpretive  rules  are  simply 
the  agency's  announcement  of  how  it 
interprets  existing  law.  Interpretive 
rules  are  not  new  laws  and  are  not 
binding  on  the  courts.  Even  though 
courts  often  defer  to  an  agency's 
interpretive  rule,  they  are  always  free  to 
choose  otherwise. 

Legislative  rules,  on  the  other  hand, 
have  the  full  force  of  law  and  are 
binding  on  all  persons,  and  on  the 
courts,  to  the  same  extent  as  a 
congressional  statute.^  Because  of  this 
crucial  difference,  the  APA  requires 
agencies  to  engage  in  notice-and- 
.  comment  proceedings  before  a 
legislative  rule  takes  effect.**  By  the 


same  reasoning,  since  interpretive  rules 
do  not  have  the  full  force  of  law  and  are 
not  binding  on  the  courts,  the  APA 
expressly  allows  agencies  to  issue 
interpretive  rules  writhout  engaging  in 
notice-and-comment.  5  U.S.C.  553(b)(A), 
(d)(2). 

Consistent  with  these  APA  principles, 
DEA  published  the  interpretive  rule  in 
October  2001  without  notice  and 
comment,  whereas  the  legislative  rule 
that  is  being  finalized  in  this  document 
has  gone  through  notice  and  comment. 
As  a  result,  this  final  rule  will  have  the 
full  force  of  law  and  be  binding  on  the 
coiuls — just  as  with  all  the  other  DEA 
regulations  that  have  gone  through 
notice  and  comment.^  In  contrast,  the 
interpretive  rule  was  not  binding  on  the 
coiuts.  The  practical  effect  of  this 
distinction  can  be  seen  by  consideripg 
the  following  hypothetical  scenarios.  If, 
prior  to  the  publication  of  this  final  rule, 
a  federal  prosecution  was  commenced 
based  solely  on  DEA's  interpretive  rule, 
the  presiding  court  would  have  been 
free  to  choose  between  applying  DEA's 
inte^retation  or  its  own  interpretation 
of  the  law.  But  once  this  rule  becomes 
final,  if  a  person  were  to  refuse  to  abide 
by  the  regulation  and  a  federal 
prosecution  were  commenced,  the  court 
would  be  required  to  apply  the  new 
regulation.'" 

Cominents  That  DEA  Received  in 
Response  to  the  Proposed  Rule 

Following  publication  of  the  proposed 
rule,  DEA  received  comments  from 
thousands  of  individuals  and  groups. 
The  comments  were  in  the  form  of 
original  letters,  form  letters,  petitions, 
and  a  cookbook.  Those  who  submitted 
comments  included  companies  that 
manufacture  and  distribute  various 
"hemp"  products,  associations  that 
represent  such  manufacturers  and 
distributors,  domestic  and  Canadian 
government  officials,  and  individuals. 
These  commenters  expressed  criticisms 
on  a  variety  of  issues.  In  accordance 
with  the  APA,  DEA  carefully  considered 
all  of  the  comments  it  received. 

Most  of  the  comments  that  DEA 
received  relate  to  both  the  proposed  rule 
(DEA  205;  66  FR  51535)  and  the  interim 
rule  (DEA  206;  66  FR  51539),  which 
were  pubUshed  together  (along  with  the 
interpretive  rule)  in  the  October  9,  2001 
Federal  Register.  Those  comments  that 


*  See  Shalala  v.  Guernsey  Memorial  Hasp..  514 
U.S.  87,  99  (1995). 

'  National  Latino  Media  Coalition  v.  F.C.C..  816 
■F.2d  785.  788  (D.C.  Cir.  1987). 

»SyncorInfl  Corp.  v.  Shalala.  127  F.3d  90.  95 
(D.C.  Cir.  1997)  ("it  is  because  the  agency  is 
engaged  in  lawmaking  [when  it  issues  a  legislative 


rule]  that  the  APA  requires  it  to  comply  with  notice 
and  comment"). 

°The  DEA  regulations  are  published  in  Title  21 
of  the  Code  of  Federal  Regulations,  Part  1300. 

">  Legislative  regulations  are  controlling  on  the 
courts  unless  they  are  "arbitrary,  capricious,  or 
manifestly  contrary  to  the  statute."  Chevron.  U.S.A. 
y.  Natural  Resources  Defense  Council,  467  U.S.  837. 
844  (1984). 


pertain  primarily  to  DEA  205  are 
addressed  in  this  final  rule.  Those 
comments  that  pertain  primarily  to  DEA 
206  are  addressed  in  the  final  DEA  206 
rule,  which  appears  in  a  separate 
Federal  Register  document  that 
immediately  follows  this  document. 
Both  DEA  205  and  DEA  206  contain  a 
summary  of  the  pertinent  comments, 
along  with  an  explanation  of  how  DEA 
considered  them  in  deciding  to  finalize 
the  rules. 

The  number  of  individuals  and 
groups  that  participated  in  the  comment 
process  far  exceeded  the  nimiber  of 
different  issues  raised.  Many  of  the 
comments  were  similar  to  one  another, 
partly  because  many  persons  submitted 
form  letters  or  signed  petitions  vmtten 
by  groups  which  themselves  submitted 
lengthy  comments.  In  this  document, 
together  with  the  final  rule  finalizing 
the  DEA  206  interim  rule.  DEA  has 
addressed  the  major  issues  raised  by  the 
commenters.  Some  of  these  issues  have 
already  been  addressed  in  the  text  that 
precedes  this  section.  The  remaining 
issues  are  addressed  below  and  in  the 
DEA  206  final  rule.  "   • 

Comments  Expressing  Legal 
Disagreement  With  the  Proposed  Rule 

Many  commenters  disagreed  writh 
DEA's  legal  interpretation  of  those 
provisions  of  the  CSA  and  DEA 
regulations  that  are  relevant  to  the 
proposed  rule.  Specifically,  these 
commenters  disagreed  with  DEA's  view 
that,  under  the  plain  language  of  the 
CSA,  "any  material,  compound, 
mixtujre,  or  preparation,  which  contains 
any  quantity  of  *  *  * 
Tetrahydrocannabinols  (THC)"  is  a 
schedule  I  controlled  substance.  21 
U.S.C.  812(c),  schedule  l(c)(17);  21  CFR 
1308.11(d)(27).  These  commenters 
asserted  that  "THC  content  is  irrelevant 
when  it  comes  to  products  made  from 
portions  of  the  cannabis  plant  that  are 
excluded  fit)m  the  definition  of 
marijuana.  According  to  these 
commenters,  DEA  should  allow  the  CSA 
definition  of  marijuana  to  dictate  which 
portions  of  the  cannabis  plant  are 
controlled  substances.  DEA  addressed 
this  issue  in  detail  in  the  legal  analysis 
contained  in  the  interpretive  rule. 
Nonetheless,  many  commenters  asserted 
that  their  point  of  view  is  the  correct 
reading  of  the  law  and  should  be 
substituted  for  that  of  DEA.  DEA 
reexamined  this  issue  in  view  of  the 
comments.  While  recognizing  that  many 
proponents  of  "hemp"  products  are 
steadfast  in  their  view  that  natural  THC 
content  is  irrelevant  in  deciding  what  is 
a  controlled  substance.  DEA  continues 
to  believe  that  its  interpretation  follows 
directly  frt>m  the  plain  language  of  the 
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CSA  and  the  DEA  regulations  and  is 
consistent  with  the  legislative  history  of 
the  statute  and  regulations.  Moreover, 
DEA  believes  that  the  analysis 
contained  in  the  interpretive  rule  refutes 
all  of  the  contrary  legal  arguments 
expressed  in  the  comments.  As  the 
agency  responsible  for  administering  the 
CSA,  it  is  DEA's  obligation  to  ensure 
that  the  regulations  clearly  reflect  what 
the  agency  believes  are  the  purpose  and 
intent  of  the  Act. 

Comments  as  to  Whether  This  Rule 
Constitutes  a  Rescheduling  Action 

Some  commenters  expressed  the  view 
that  this  rule  is  a  rescheduling  action 
within  the  meaning  of  21  U.S.C.  811  and 
that  DEA  should  have  gone  through  the 
procedures  set  forth  in  that  section  prior 
to  issuing  this  rule."  These  comments 
appear  to  be  based  on  a 
misunderstanding  of  the  nature  of  the 
procediues  under  section  811.  By  its 
express  terms,  section  811  applies  only 
where  DEA  seeks  to  add  a  substance  to 
a  schedule  or  remove  one  from  a 
schedule.  For  example,  if  DEA  were 
seeking  to  move  a  controlled  substance 
from  schedule  II  to  schedule  III,  the 
agency  would  be  required  to  follow  the 
procedures  set  forth  in  section  81 1 .  The 
Bnal  rule  being  published  today, 
however,  does  not  change  the  schedule 
of  THC  or  any  other  controlled 
substance.  To  the  contrary,  when  this 
Bnal  rule  becomes  effective,  on  April 
21,  2003,  THC  will  remain  in  the  same 
schedule  in  which  it  has  been  since  the 
enactment  of  the  CSA  in  1970:  Schedule 
I. 

Nor  would  engaging  in  the 
rescheduling  procedures  set  forth  in 
section  811  be  consistent  with  the 
purpose  of  this  rule.  Section  811  sets 
forth  the  procedures  to  determine 
whether  a  particular  substance  meets 
the  criteria  for  placement  in  a  particular 
schedule.  The  purpose  of  this  rule  is  not 
to  determine  whether  THC  meets  the 
criteria  for  classification  in  schedule  I; 
rather,  this  rule  serves  to  clarify  that  the 
longstanding  placement  of  THC  in 
schedule  I  includes  both  natural  and 
synthetic  THC.  There  is  no  question 
about  whether  THC  meets  the  criteria 
for  placement  in  schedule  I.^^  Even 


*■  Under  21  U.S.C.  811,  to  change  the  schedule  of 
a  controlled  substance,  DEA  must  first  request  from 
the  Secretary  of  Health  and  Human  Services  a 
scientific  and  medical  evaluation  and  scheduling 
recommendation  and  follow  additional  procedures 
set  forth  in  section  811.  However,  as  discussed 
above,  section  811  is  inapplicable  where,  as  in  this 
final  rule,  DEA  is  not  changing  the  schedule  of  a 
controlled  substance. 

"The  criteria  for  placement  in  schedule  I  are: 
"no  currently  accepted  medical  use  in  treatment  in 
the  United  Sutes,"  "a  lack  qf  accepted  safety  for 


those  commenters  who  suggested  that 
this  rule  should  be  issued  under  section 
811  do  not  dispute  that  all  THC  (natural 
or  synthetic)  meets  the  criteria  for 
placement  in  schedule  I.  As  discussed 
above,  the  chemical  THC  has  the 
identical  physical  and  chemical 
properties,  and  produces  the  same 
psychoactive  effects,  regardless  of 
whether  it  is  natural  or  synthetic.  For 
these  reasons,  section  811  is 
inapplicable  to  this  rule. 

Comments  Regarding  Poppy  Seeds 

Some  of  the  commenters  asserted  that 
DEA  should  not  take  literally  the  plain 
language  of  the  CSA:  that  "any  material, 
compound,  mixture,  or  preparation, 
which  contains  any  quantity  of  *  *  * 
Tetrahydrocannabinols  [THCJ"  is  a 
schediile  I  controlled  substance.  To  read 
this  provision  literally,  some 
commenters  said,  would  mean  that 
poppy  seeds  must  be  considered 
controlled  substances  if  they  contain 
trace  amounts  of  opiates  (such  as 
morphine,  codeine,  or  thebaine).  This 
concern  is  unfoimded  because,  under 
the  CSA  and  DEA  regulations, 
substances  that  contain  opiates  are 
controlled  differently  than  substances 
that  contain  schedule  I  hallucinogens 
(such  as  THC).  It  is  true  that  poppy 
seeds  are  excluded  from  the  definition 
of  opium  poppy  (21  U.S.C.  802(19))  just 
as  sterilized  cannabis  seeds  are 
excluded  from  the  definition  of 
marijuana.  However,  while  it  is  the  case 
that  "any  material,  compound,  mixture, 
or  preparation,  which  contains  any 
quantity  oP'  an  hallucinogenic 
controlled  substance  is  a  controlled 
substance  (21  U.S.C.  812(c).  schedule  I 
(c);  21  CFR  1308.11(d)),  it  is  not  the  case 
that  any  material,  compound,  mixture, 
or  preparation  which  contains  any 
quantity  of  an  opiate  is  a  controlled 
substance.  Rather,  naturally-occurring 
opiates  found  in  substances  of  vegetable 
origin  are  subject  to  control  under  the 
CSA  only  if  they  are  extracted  from  the 
substances  of  vegetable  origin.  21  U.S.C. 
812(c),  schedule  11(a);  21  CFR 
1308.12(b))." 

Comments  Regarding  the  Single 
Convention  on  Narcotic  Drugs 

Several  commenters  asserted  that  the 
proposed  rule  is  impermissible  in  view 
of  a  certain  provision  of  the  Single 
Convention  on  Narcotic  Drugs,  1961 


("Single  Convention").  The  Single 
Convention,  which  the  United  States 
ratified  in  1967,  was  designed  to 
establish  effective  control  over 
international  and  domestic  traffic  in 
controlled  substances,  and  parties  to  the 
Convention  are  required  to  implement 
certain  minimum  measures.  Article  28 
of  the  Single  Convention  imposes  on 
parties  certain  restrictions  on  the 
cultivation  of  the  cannabis  plant. 
However,  paragraph  2  of  Article  28 
states  that  the  Single  Convention  does    , 
not  apply  "to  the  cultivation  of  the 
cannabis  plant  exclusively  for  industrial 
purposes  (fibre  [sic]  and  seed)  or 
horticultural  purposes."  Several 
commenters  asserted  that  this  provision 
means  that  the  United  States  is 
prohibited  from  imposing  any 
restrictions  on  "hemp."  This  assertion  is 
incorrect. 

The  Single  Convention  sets  minimum 
standards  of  drug  control  measures  that 
the  parties  must  apply — not  maximum 
measures.  Parties  are  free  to  impose 
whatever  additional  measures  they 
believe  are  necessary  to  prevent  the 
misuse,  and  illicit  traffic  in,  controlled 
substances.  Indeed,  various  provisions 
of  the  CSA  go  beyond  the  minimum 
measures  required  by  the  Single 
Convention.  Congress's  decision  under    ] 
the  CSA  to  control  anything  that  ( 

contains  "any  quantity"  of  THC  is  the      ' 
decisive  factor  for  purposes  of  this  rule, 
regardless  of  whether  a  less  restrictive 
rule  would  be  permissible  under  the 
Single  Convention.'* 


use  *   *   *  under  medical  supervision."  and  "a  high 
potential  for  abuse."  21  U.S.C.  812(b)(1). 

< '  Plant  materials  that  are  the  source  of  narcotics, 
such  as  opium  poppy,  poppy  straw,  and  opium,  are 
specifically  listed  in  schedule  II.  However,  as  stated 
above,  the  listing  of  opium  poppy  does  not  include 
poppy  seeds,  since  the  seeds  are  excluded  from  the 
definition  of  opium  poppy. 


<*  To  fully  address  the  distinctions  between  the 
control  of  cannabis  under  the  Single  Convention 
and  the  control  of  marijuana  and  THC  under  CSA 
would  require  a  lengthy  discussion.  Such  a 
discussion  is  unnecessary  here  because  this  rule  is 
based  on  how  THC  is  controlled  under  the  CSA. 
Thus,  there  is  no  need  to  address  here  whether  the 
reference  in  the  Single  Convention  (Article  28, 
paragraph  2)  to  cannabis  grown  for  "industrial"  or 
"horticultural"  purposes  includes  cannabis  grown 
to  make  foods  or  beverages,  or  whether  such 
reference  is  limited  to  non-human-consumption 
items  such  as  rope,  paper,  textiles,  industrial 
solvents,  and  birdseed. 

A  fiill  analysis  of  the  international  drug  control 
-treaties  would  also  require  discussion  of  the 
Convention  on  Psychotropic  Substances,  1971 
(Psychotropic  Convention).  THC  is  a  substance 
listed  in  the  schedules  of  the  Psychotropic 
Convention.  Accordingly,  the  United  States,  as  a 
party  to  the  Psychotropic  Convention,  has  certain 
obligations  thereunder  with  respect  to  the  control 
of  THC.  However,  it  is  unnecessary  to  examine  the 
scope  of  those  obligations  in  this  document  because 
Congress  stated  expressly  in  United  States  domestic 
law  that  ailything  that  contains  "any  quantity"  of 
THC  is  a  schedule  I  controlled  substance,  unless 
listed  in  another  schedule  or  expressly  exempted. 
Adherence  to  this  rule  and  the  corresponding 
provisions  of  the  CSA  ensures  that  the  United 
States  meets  its  obligations  under  the  Psychotropic 
Convention  with  respect  to  THC 
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Comments  Regarding  Trade  Agreements 

Some  commenters  expressed  the  view 
that  the  proposed  rule  violates  certain 
obligations  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  and  the 
World  Trade  Organization  (WTO) 
agreements.  Many  of  these  same 
commenters  expressed  these  assertions 
to  DEA  before  the  proposed  rule  was 
published  in  October  2001.  As  a  result, 
both  before  and  after  publication  of  the 
proposed  rule,  DEA  sought  the  input  of 
the  Department  of  State  and  other 
components  of  the  Executive  Branch 
with  the  relevant  expertise  and 
responsibility  for  such  matters  and 
concluded  that  the  proposed  rule — 
which  simply  clarifies  longstanding 
federal  law  with  respect  to  schedule  I 
hallucinogenic  controlled  substances — 
does  not  violate  NAFTA  or  the  WTO 
agreements. 

One  of  the  bases  for  these  treaty 
claims  asserted  by  commenters  is  the 
contention  that  the  proposed  rule 
provides  more  favorable  treatment  to 
United  States  and  foreign.  non-Canadian 
investors  and  their  investments  than  to 
Canadian  "hemp"  investors  and  their 
investments  in  die  United  States.  In 
reality,  the  rule  applies  to  and  treats  all 
"hemp"  industry  investors  and  their 
investments  the  same — i.e.,  regardless  of 
nationality  of  ownership.  No  company 
(whether  Canadian-owned,  foreign  but 
non-Canadian-owned,  or  United  States- 
owned)  can  manufacture,  distribute  or 
market  products  used,  or  intended  for 
use.  for  human  consumption  that 
contain  any  amoimt  of  THC.  DEA  has 
made  no  exception  to  this  rule  for  any 
United  States  company  or  any  foreign 
company. 

Comments  Requesting  an  Extension  of 
the  Comment  Period 

Some  commenters  asked  DEA  to 
«xtend  the  comment  period.  DEA  did 
not  do  so  for  the  foUoMdng  reasons.  In 
the  notice  of  the  proposed  rule,  DEA 
provided  a  60-day  comment  period  from 
the  date  of  the  publication  in  the 
Federal  Register,  which  allowed  ample 
time  for  any  interested  persons  to 
express  their  opinions. 

DEA  considered  all  comments  that 
were  postmarked  within  the  comment 
period,  even  where  the  agency  did  not 
receive  the  comments  imtil  several 
months  after  the  comment  period 
closed."  It  is  evident  from  the  number 


*'  At  the  time  the  comment  period  closed,  postal 
deliveries  to  DEA  and  other  agencies  were  delayed 
after  the  widely-reported  incidents  of  anthrax  being 
sent  through  the  mail.  Because  of  this,  although  the 
proposed  rule  indicated  that  DEA  would  only 
consider  comments  received  on  or  before  December 
10,  2001,  the  agency  considered  all  comments 
postmarked  by  that  date,  even  if  they  arrived  late. 


and  variety  of  comments  that  were 
submitted,  and  the  detailed  nature  of 
such  comments,  that  a  wide  range  of 
viewpoints  was  expressed  to  the  agency 
during  the  comment  period.  Nearly  all 
of  the  types  of  comments  that  were 
submitted  during  the  comment  period 
were  repeated  many  times  over  by  a 
number  of  commenters,  which  further 
indicates  that  interested  parties  have 
had  sufficient  opportunity  to  express 
their  comments. 

DEA  provided  the  public  with 
advance  notice  of  the  rules.  In  the  year 
preceding  the  October  9,  2001 
publication  of  the  rules,  DEA 
annoimced  twice  in  the  Federal 
Register  that  the  agency  would  be 
issuing  the  proposed  rule,  along  with 
the  interpretive  rule  and  the  interim 
rule,  and  described  the  nature  of  the 
rules.  See  Department  of  Justice  Unified 
Agenda,  66  FR  25624  (May  14,  2001),  65 
FR  74024  (November  30,  2000).  It  is 
evident  from  the  comments  submitted 
on  the  proposed  rule  that  the  advance, 
notice  gave  interested  persons  ample 
time  to  assemble  and  articulate  their 
thoughts  and  opinions.  Some  of  those 
persons  who  requested  an  extension  of 
the  comment  period  themselves 
submitted  lengthy  comments,  indicating 
that  they  have  already  fully  expressed 
their  views.  In  light  of  these 
considerations,  extending  the  comment 
period  was  unnecessary. 

Comments  Regarding  Economic  Impact 
of  the  Proposed  Rule 

Many  commenters  expressed  concern 
about  how  the  proposed  rule  might 
impact  economically  various  businesses 
that  deal  in  "hemp"  products.  These 
economic  considerations  are  addressed 
in  the  next  section  of  this  document 
(regulatory  certifications). 

Regulatory  Certificatioiis 

Certain  provisions  of  Federal  law  and 
execnitive  orders  (specified  below) 
require  agencies  to  assess  how  their 
rules  might  impact  the  economy,  small 
businesses,  and  the  states.  (Hereafter  in 
this  document,  these  provisions  will  be 
referred  to  collectively  as  the 
"certification  provisions.")  DEA  has 
conducted  these  certifications. 
However,  before  discussing  the 
economics,  the  nature  of  this  rule 
should  be  reiterated.  This  rule  revises 
the  wording  of  the  DEA  regulations  to 
clarify  for  the  public  the  agency's 
understanding  of  longstanding  federal 
law.  In  other  words,  through  this  rule, 
DEA  is  implementing  what  it  believes  to 
be  the  mandate  of  Congress  under  the 
CSA.  (This  mandate  is  that  every 
substance  containing  THC  be  Usted  in 
schedule  I,  unless  the  substance  is 


specifically  exempted  from  control  or 
listed  in  another  schedule.)  Regardless 
of  how  this  rule  might  impact  the 
economy,  small  businesses,  or  the 
states,  DEA  must  cany  out  the  mandate. 

It  is  also  critical  to  Sear  in  mind  that 
only  a  very  narrow  category  of  "hemp" 
products  v«rill  be  prohibited  under  the 
rules  that  DEA  is  publishing  today.  As 
a  result  of  the  exemptions  issued  by 
DEA  under  the  interim  rule,  all  "hemp" 
products  that  do  not  cause  THC  to  enter 
the  human  body  are  entirely  exempted 
from  control,  regardless  of  their  THC 
content.  Thus,  items  such  as  "hemp" 
clothing,  industrial  solvents,  personal 
care  products,  and  animtd  feed  mixtiu«s 
are  considered  noncontrolled 
substances  (not  subject  to  any  of  the 
CSA  requirements)  regardless  of  their 
THC  content.  This  rule  therefore  causes 
no  economic  impact  whatsoevw  on 
such  exempted  products. 

It  also  must  be  considered  that  when 
Congress  enacted  the  CSA,  it  created  a 
system  of  controls  that  was 
comprehensive  in  scope  to  protect  the 
general  welfare  of  the  American  people 
within  the  context  of  the  Act.'^ 
Incidental  restrictions  on  economic 
activity  resulting  from  enforcement  of 
the  CSA  have  never  been  viewed  as  a 
proper  basis  to  cease  such  enforcement. 
The  certification  provisions  are  no 
exception  to  this  principle. 

Moreover,  one  of  the  chief  aims  of  the 
certification  provisions  is  to  ensure  that 
agencies  consider  the  potential 
economic  ramifications  of  imposing 
new  regulations.  This  rule,  however, 
does  not  create  any  new  category  of 
regulation  governing  the  handling  of 
controlled  substances.  Rather,  the  rule 
merely  helps  to  clarify  what  products 
are,  or  are  not,  subject  to  what  DEA 
believes  are  preexisting  CSA 
requirements. 

DEA  recognizes,  however,  that  some 
members  of  the  public  disagree  with 
DEA's  interpretation  of  the  law  vdth 
respect  to  TTIC.  As  a  result,  some 
companies  may  be  continuing  to  market 
in  the  United  States  "hemp"  food  and 
beverage  products  that  contain  THC. 
Accordingly,  for  purposes  of  calculating 
the  economic  impact  of  these  rules,  DEA 
has  assumed  THC-containing  "hemp" 
foods  and  beverages  are  lawful  products 
imtil  this  rule  becomes  final. 

In  the  regulatory  certifications  that 
accompanied  the  proposed  rule,  DEA 
explained  in  detail  its  analysis  of  the 
economic  activity  relating  to  "hemp" 
food  and  beverage  products  (referred  to 
therein  and  hereafter  in  this  document 
as  "edible  'hemp'  products").  66  FR  at 
51536-51537.  hi  that  analysis,  using 


"See  21  U.S.C  801(2). 
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conservative  assumptions  (erring  on  the 
side  of  inclusiveness),  DEA  estimated 
that  the  total  sales  of  edible  "hemp" 
products  in  the  United  States  is  no  more 
than  $20  million  per  year  with  no  more 
than  500  persons  employed  in 
connection  with  these  products.  In  the 
publication  of  the  proposed  rule,  DEA 
urged  any  manufacture  or  distributor  of 
"hemp"  products  to  submit  during  the 
comment  period  any  data  on  this 
economic  activity  that  might  warrant 
adjustments  to  these  estimates.  The 
comments  that  DEA  received  suggest 
that  the  agency  might  have 
overestimated  the  amount  of  economic 
activity  tied  to  edible  "hemp"  products. 
The  highest  estimate  submitted  by 
representatives  of  businesses  that 
produce  and  distribute  edible  "hemp" 
products  was  that  the  total  sales  of  such 
products  in  the  United  States  is 
approximately  $6  million. 

ft  also  must  be  noted  that  not  every 
«uch  edible  product  marketed  as  a 
"hemp"  product  is  necessarily 
prohibited  under  the  rule  being 
finalized  today.  As  DEA  stated 
repeatedly  in  the  text  accompanying  the 
proposed  rule  and  the  interim  rule,  if  a 
product  says  "hemp"  on  the  label  but 
contains  no  THC  (or  any  other 
controlled  substance),  it  is  not  a 
controlled  substance  and,  therefore,  not 
affected  by  this  rule.  At  least  one 
"hemp"  food  company  claims  that  its 
products  are  THC-free.'^  If  this  is 
correct,  such  products  are  not  controlled 
substances  and  not  prohibited  by  the 
CSA.  Thus,  even  if  the  edible  "hemp" 
products  business  is  a  $6  million 
industry  in  the  United  States,  some  of 
that  business  might  be  able  to  continue 
under  this  final  rule. 

The  one  other  category  of  products 
that  might  be  impacted  economically  by 
this  rule  is  that  in  which  pure  cannabis 
seeds  are  sold  as  birdseed.  (As  set  forth 
in  the  interim  rule,  which  is  being 
finalized  today,  DEA  is  exempting 
animal  feed  mixtures  containing 
sterilized  cannabis  seeds  with  other 
ingredients,  but  not  pure  sterilized 
cannabis  seeds.)  In  the  regulatory 
certifications  attached  to  the  proposed 
rule,  DEA  estimated  that  no  more  than 


"On  January  28,  2002,  a  company  that  sells 
"hemp"  food  products  issued  the  following 
statement  on  its  website  {http:// 
www.tbehempnut.com]:  It  is  the  position  of 
HempNut,  Inc.  and  the  Hemp  Food  Association 
(HFA)  that  this  Rule  (published  by  DEA  on  October 
9,  2001 1  is  merely  a  clarification  and  confirmation 
of  the  basis  under  which  DEA.  US  Customs,  and  all 
responsible  hempseed  importers  have  already  been 
operating  under  for  quite  some  time,  namely,  that 
hempseed  products  may  not  contain 
tetrahydrocannabinol  (THC).  A  survey  of  hempseed 
importers  revealed  that  all  were  in  fiill  compliance 
with  the  Rule,  and  have  no  THC  in  their  products. 


$77,000  worth  of  birdseed  that  contains 
cannabis  seeds  is  imported  into  the 
United  States  for  sale  in  this  country.  It 
appears  likely  that  most  of  this  birdseed 
is  sold  in  a  mixture  that  is  exempted 
under  the  interim  rule.  Accordingly,  the 
total  amount  of  pure  "hempseeds"  sold 
as  birdseed  in  this  country  is  probably 
much  less  than  $77,000. 

Regulatory  Flexibility  Act 

For  the  reasons  provided  above,  the 
Acting  Administrator  hereby  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  The  economic  activity  that 
would  be  disallowed  under  this  rule  is 
already  illegal  under  DEA's 
interpretation  of  existing  law.  Even  if 
one  were  to  assume  that  such  economic 
activity  were  legal  under  current  law, 
the  prohibition  on  such  activity 
resulting  from  this  rule  (summarized 
above)  would  not  constitute  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Therefore,  a 
final  regulatory  flexibility  analysis  is  not 
required  for  this  rule. 

Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  1(b),  Principles  of  Regulation. 
This  rule  has  been  determined  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  3(f). 
Accordingly,  this  rule  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  for  purposes  of  Executive 
Order  12866. 

Executive  Order  13132 

This  rule  does  not  preempt  or  modify 
any  provision  of  state  law;  nor  does  it 
impose  enforcement  responsibilities  on 
any  state:  nor  does  it  diminish  the 
power  of  any  state  to  enforce  its  own 
laws.  Accordingly,  this  rule  does  not 
have  federalism  implications  warranting 
the  application  of  Executive  Order 
13132. 

Executive  Order  12988 — Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year.  Therefore,  no  actions 


are  necessary  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

For  the  reasons  provided  above,  this 
rule  is  not  likely  to  result  in  any  of  the 
following:  An  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  The  economic  activity 
disallowed  under  this  rule  is  already 
illegal  tinder  DEA's  interpretation  of 
existing  law.  Even  if  one  were  to  assume 
that  such  economic  activity  were  legal 
under  current  law,  the  prohibition  on 
such  activity  resulting  from  this  rule 
would  not  render  the  rule  a  major  rule 
under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  5  U.S.C.  804.  Therefore,  the 
provisions  of  SBREFA  relating  to  major 
rules  are  inapplicable  to  this  rule. 
However,  a  copy  of  this  rule  has  been 
sent  to  the  Office  of  Advocacy,  Small 
Business  Administration.  Further,  a 
copy  of  this  final  rule  will  be  submitted 
to  each  House  of  the  Congress  and  to  the 
Comptroller  General  in  accordance  with 
SBREFA  (5  U.S.C.  801). 

Paperwork  Reduction  Act  of  1995 

This  rule  does  not  involve  collection 
of  information  within  the  meaning  of 
the  Paperwork  Reduction  Act  of  1995. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Final  Rule 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  imder  sections  201 , 
202,  and  501(b)  of  the  CSA  (21  U.S.C. 
811,  812,  and  871(b)),  delegated  to  the 
Administrator  and  Deputy 
Administrator  pursuant  to  section  , 
501(a)  (21  U.S.C.  871(a))  and  as 
specified  in  28  CFR  0.100  and  0.104, 
appendix  to  subpart  R,  sec.  12,  the 
Acting  Administrator  hereby  orders  that 
Title  21  of  the  Code  of  Federal 
Regulations,  part  1308,  be  amended  as 
follows: 

PART  1308-{AMENDED] 

1.  The  authority  citation  for  part  1308 
continues  to  read  as  follows: 
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Authority:  21  U.S.C.  811,  812,  871(b), 
unless  otherwise  noted. 

2.  Section  1308.11(d)(27)  is  revised  to 
read  as  follows: 

§1308.11    Schedule  I. 

*****  ' 

(d)  *   *   * 
(27)  Tetrahydrocannabinols— 7370 

Meaning  tetrahydrocannabinols 
naturally  contained  in  a  plant  of  the 
genus  Cannabis  (cannabis  plant),  as 
well  as  sjrnthetic  equivalents  of  the 
substances  contained  in  the 
cannabis  plant,  or  in  the  resinous 
extractives  of  such  plant,  and/or 
synthetic  substances,  derivatives, 
and  their  isomers  with  similar 
chemical  structure  and 
pharmacological  activity  to  those 
substances  contained  in  the  plant, 
such  as  the  following: 

1  cis  or  trans  tetrahydrocannabinol, 
and  their  optical  isomers 

6  cis  or  trans  tetrahydrocannabinol, 
and  their  optical  isomers 

3, 4  cis  or  trans  tetrahydrocannabinol, 
and  its  optical  isomers 

(Since  nomenclature  of  these  substances 
is  not  internationally  standardized, 
compounds  of  these  structures, 
regardless'of  numerical  designation  of 
atomic  positions  covered.) 
***** 

Dated:  March  18,  2003. 
John  B.  Brown  m, 

Acting  Administrator. 

(FR  Doc.  03-6804  Filed  3-20-03;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1308 
[DEA-206F] 
mN  1117-AA55 

Exemption  From  Control  of  Certain 
Industrial  Products  and  Materials 
Derived  From  the  Cannabis  Plant 

agency:  Drug  Enforcement 
Administration,  Department  of  Justice. 

action:  Final  rule. 

summary:  The  Drug  Enforcement 
Administration  (DEA)  is  adopting  as 
final  an  interim  rule  exempting  from 
control  (i.e.,  exempting  from  all 
provisions  of  the  Controlled  Substances 
Act  (CSA))  certain  items  derived  from 
the  cannabis  plant  and  containing 
tetrahydrocannabinols  (THC). 
Specifically,  the  interim  rule  exempted 
THC-containing  industrial  products. 


processed  plant  materials  used  to  make 
such  products,  and  animal  feed 
mixtures,  provided  they  are  not  used,  or 
intended  for  use,  for  human 
consiunption  (and  therefore  cannot 
cause  THC  to  enter  the  human  body). 
DATES:  This  final  rule  becomes  effective 
on  April  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC.  20537;  Telephone: 
(202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

What  Does  This  Rule  Accomplish  and 
by  What  Authority  Is  It  Being  Issued? 

This  final  rule  revises  the  DEA 
regulations  to  add  a  provision 
exempting  from  CSA  control  certain 
THC-containing  industrial  products, 
processed  plant  materials  used  to  make 
such  products,  and  animal  feed 
mixtiires,  provided  such  products, 
materials,  and  feed  mixtures  are  made 
bom  those  portions  of  the  cannabis 
plant  that  are  excluded  from  the 
definition  of  marijuana  and  are  not 
used,  or  intended  for  use,  for  human 
consumption.  Among  the  types  of 
industrial  products  that  are  exempted  as 
a  result  of  this  final  rule  are:  (i)  Paper, 
rope,  and  clothing  made  from  cannabis 
stalks;  (ii)  processed  cannabis  plant 
materials  used  for  industrial  piu-poses, 
such  as  fiber  retted  from  cannabis  stalks 
for  use  in  manufacturing  textiles  or 
rope;  (iii)  animal  feed  mixtures  that 
contain  sterilized  cannabis  seeds  and 
other  ingredients  (not  derived  from  the 
cannabis  plant)  in  a  formulation 
designed,  marketed,  and  distributed  for 
animal  (nonhuman)  consumption;  and 
(iv)  personal  care  products  that  contain 
Oil  from  sterilized  cannabis  seeds,  such 
as  shampoos,  soaps,  and  body  lotions 
(provided  that  using  such  personal  care 
products  does  not  cause  THC  to  enter 
the  human  body). 

This  rule  is  being  issued  pursuant  to 
21  U.S.C.  811,  812,  and  871(b).  Sections 
811  and  812  authorize  the  Attorney 
General  to  establish  the  schedules  in 
accordance  with  the  CSA  and  to  publish 
amendments  to  the  schedules  in  the 
Code  of  Federal  Regiilations,  part  1308 
of  Title  21.  Section  871(b)  authorizes  the 
Attorney  General  to  promulgate  and 
enforce  any  rules,  regulations,  and 
procedures  which  he  may  deem 
necessary  and  appropriate  for  the 
efficient  enforcement  of  his  functions 
under  the  CSA.  In  addition,  the 
Attorney  General  is  authorized  to 
exempt,  by  regulation,  any  compound, 
mixttire,  or  preparation  containing  any 
controlled  substance  from  the 


application  of  all  or  any  part  of  the  CSA 
if  he  finds  such  compound,  mixture,  or 
preparation  meets  the  requiremehts  of 
section  811(g)(3).  These  functions 
vested  in  the  Attorney  General  by  the 
CSA  have  been  delegated  to  the 
Administrator  and  Deputy 
Administrator  of  DEA.  21  U.S.C.  871(a); 
28  CFR  0.100(b)  and  0.104,  appendix  to 
subpart  R,  sec.  12. 

Why  Is  DEA  Exempting  From  Control 
Certain  THC-Containing  Substances  Not 
Intended  for  Human  Consumption? 

Without  the  exemptions  made  by  the 
interim  rule,  which  are  adopted  as  final 
in  this  rule,  a  wide  variety  of  legitimate 
industrial  products  derived  from 
portions  of  the  cannabis  plant  would  be 
considered  schedule  I  controlled 
substances.  For  example,  paper,  rope, 
and  clothing  (made  using  fiber  from 
cannabis  stalks)  and  industrial  solvents, 
lubricants,  and  bird  seed  mixtures 
(made  using  sterilized  cannabis  seeds  or 
oil  frt)m  such  seeds)  would,  in  the 
absence  of  the  interim  rule,  be 
considered  schedule  I  controlled 
substances  if  they  contained  THC.  If 
such  products  were  considered 
schedule  I  controlled  substances,  their 
iise  would  be  severely  restricted.^  Under 
the  interim  rule,  however,  which  DEA  is 
adopting  as  final  here,  DEA  exempted 
such  legitimate  industrial  products  from 
control,  provided  they  are  not  used,  or 
intended  for  use,  for  human 
consiunption.  As  explained  below,  DEA 
believes  this  approach  protects  the 
public  welfare  within  the  meaning  of 
the  CSA  while  striking  a  fair  balance 
between  the  plain  language  of  the  Act 
and  the  intent  of  Congress  imder  prior 
marijuana  legislation. 

THC  is  an  nallucinogenic  substance 
with  a  high  potential  for  abuse. 
Congress  recognized  this  fact  by  placing 
it  in  schedule  I  of  the  CSA.  Because  of 
this,  there  are  only  two  ways  that  THC 
may  lawfully  enter  a  person's  body:  (1) 
U  the  THC  is  contained  in  a  drug 
product  that  has  been  approved  by  the 
Food  and  Drug  Administration  (FT)A)  as 
being  safe  and  effective  for  human  use;  ^ 


>  The  CSA  and  DEA  regulations  permit  industrial 
use  of  schedule  I  controlled  substances,  but  only 
under  strictly  regulated  conditions. 

221  U.S.C.  331.  355,  811(b),  812(b).  At  present. 
Marinol®  is  the  only  THC-containing  drug  product 
that  has  been  approved  for  marketing  by  FDA. 
Marinol®  is  the  brand  name  of  a  product  containing 
synthetic  dronabinol  (a  form  of  THC)  in  sesame  oil 
and  encapsulated  in  soft  gelatin  capsules  that  has 
been  approved  for  the  treatment  of  nausea  and 
vomiting  associated  with  cancer  chemotherapy  as 
well  as  the  treatment  of  anorexia  associated  with 
weight  loss  in  patients  with  AIDS.  Because 
Marinol®  is  the  only  THC-containing  drug 
approved  by  FDA,  it  is  the  only  THC-containing 
substance  listed  in  a  schedule  other  than  schedule 

Continued 
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or  (2)  if  an  experimental  drug  containing 
THC  is  provided  to  a  research  subject  in 
clinical  research  that  has  been  approved 
by  FDA  and  conducted  by  a  researcher 
registered  with  DEA.^  Disallowing 
human  consimiption  of  schedule  I 
controlled  substances  except  in  the 
foregoing  limited  circumstances  is  an 
absolute  necessity  to  conform  with  the 
CSA  and  protect  the  public  welfare 
within  the  meaning  of  the  Act.* 
Where,  however,  a  schedule  I 
controlled  substance  is  contained  in  a 
product  not  used  for  human 
consumption,  the  CSA  provides  DEA 
with  discretionary  authority  to  issue 
regulations  exempting  such  product     • 
from  control.^  DEA  has  carefully 
considered  whether  it  is  appropriate  to 
exercise  this  discretionary  authority 
when  it  comes  to  industrial  "hemp" 
products  (i.e.,  products  made  &t)m 
portions  of  the  cannabis  plant  excluded 
from  the  CSA  definition  of  marijuana). 
The  text  of  the  CSA  and  its  legislative 
history  make  no  mention  of  industrial 
uses  of  the  cannabis  plant.  However, 
DEA  has  taken  into  account  that,  under 
prior  legislation  (the  Marihuana  Tax  Act 
of  1937),  Congress  intended  to  permit 
the  use  of  certain  caimabis-derived 
industrial  produqls.  The  Senate  Report 
accompanying  the  1937  Act  stated: 

The  Icannabis)  plant  *   *   *  has  many 
industrial  uses.  From  the  mature  stalks,  fiber 
is  produced  which  in  turn  is  manufactured 
into  twine,  and  other  fiber  products.  From 
the  seeds,  oil  is  extracted  which  is  used  in 
the  manufacture  of  such  products  as  paint, 
varnish,  linoleum,  and  soap.  From  hempseed 
cake,  the  residue  of  the  seed  after  the  oil  has 
been  extracted,  cattle  feed  and  fertilizer  are 
manufactured.  In  addition,  the  seed  is  used 
as  a  special  feed  for  pigeons. 

S.  Rep.  No.  900,  75th  Cong.,  1st  Sess., 
at  2-3  (1937).  DEA  recognizes  that  the 
intent  of  Congress  in  1937  to  allow  the 
foregoing  industrial  "hemp"  products  is 
no  longer  controlling  because  the  CSA 
(enacted  in  1970)  repealed  and 
superseded  the  1937  Marihuana  Tax 
Act.  DEA  further  recognizes  that  the 
allowance  that  Congress  made  for  such 


I.  DEA  recently  transferred  Marinol®  from  schedule 
II  to  schedule  III,  thereby  lessening  the  CSA 
regulatory  requirements  governing  its  use  as 
medicine.  See  64  PR  35928  (19991. 

3  21  use.  823(f);  21  CFR  5.10(a)(9).  1301.18. 
1301.32. 

*  In  enacting  the  CSA.  Congress  stated:  "The 
illegal  importation,  manufacture,  distribution,  and 
possession  and  improper  use  of  controlled 
substances  have  a  substantial  and  detrimental  effect 
on  the  health  and  general  welfare  of  the  American 
people."  21  U.S.C.  801(2). 

>See  21  U.S.C.  811(g)(3);  see  also  21  U.S.C.  871(b) 
(providing  discretionary  authority  to  DEA 
Administrator  to  "promulgate  and  enforce  any 
rules,  regulations,  and  procedures  which  he  may 
deem  necessary  and  appropriate  for  the  efficient 
execution  of  his  functions  under  (the  CSA|."). 


products  under  the  now-rescinded 
Marihuana  Tax  Act  was  based  on  a  1937 
assumption  (now  refuted)  that  such 
products  contained  none  of  the 
psychoactive  drug  now  known  as  THC. 
(In  contrast,  when  Congress  enacted  the 
CSA  in  1970,  it  expressly  declared  that 
anything  containing  THC  is  a  schedule 
I  controlled  substance.)^  Still,  for  the 
reasons  provided  below,  DEA  believes  it 
is  an  appropriate  exercise  of  the 
Administrator's  discretionary  authority 
under  the  CSA  to  issue  an  exemption 
allowing  the  legitimate  industrial  uses 
of  "hemp"  that  were  allowed  imder  the 
1937  Act.  At  the  same  time,  DEA  has 
been  careful  to  ensure  that  this 
exemption  comports  with  the  CSA  by 
maintaining  the  rule  that  no  himians 
may  lawfully  take  THC  into  their  bodies 
except  when  they  are  (i)  using  an  FDA- 
approved  drug  product  or  (ii)  the 
subjects  of  FDA-authorized  research. 

DEA  may  not  arbitrarily  exempt  a 
controlled  substance  from  application  of 
the  CSA.  Rather,  such  an  exemption 
must  be  based  on  a  provision  of  the 
CSA.  As  cited  above,  the  exemption  of 
certain  "hemp"  products  under  this 
final  rule  is  issued  pursuant  to  two  CSA 
provisions:  21  U.S.C.  811(g)(3)(B)  and 
871(b). 

Pursuant  to  811(g)(3)(B).  the 
Administrator  of  DEA  may  exempt  from 
control  "(a)  compound,  mixtiu«,  or 
preparation  which  contains  any 
controlled  substance,  which  is  not  for 
administration  to  a  human  being  or 
animal,  and  which  is  packaged  in  such 
form  or  concentration,  or  with 
adulterants  or  denaturants,  so  that  as 
packaged  it  does  not  present  any 
significant  potential  for  abuse."  This 
provision,  which  was  added  to  the  CSA 
in  1984,  was  aimed  primarily  at  analytic 
standards  and  preparations  which  are 
not  for  use  in  humans  and  pose  no 
significant  abuse  threat  by  nature  of 
their  formulation.  It  bears  emphasis, 
however,  that  Congress  did  not  mandate 
that  DEA  exempt  from  control  all 
mixtures  and  preparations  that  DEA 
determines  meet  the  criteria  of  section 
811(g)(3)(B).  Rather,  as  the  word  "may" 
in  the  first  line  of  section  811(g)(3) 
indicates,  Congress  gave  DEA 
discretionary  authority  to  issue  such 
exemptions. 

The  DEA  regulation  that  implements 
section  811(g)(3)(B)  is  21  CFR  1308.23. 
Section  1308.23(a)  provides  that  the 
Administrator  may  exempt  from  control 
a  chemical  preparation  or  mixture 
containing  a  controlled  substance  that  is 
"intended  for  laboratory,  industrial. 


educational,  or  special  research 
purposes  and  not  for  general 
administration  to  a  human  being  or 
other  animal"  if  it  is  packaged  in  such 
a  form  or  concentration,  or  with 
adulterants  or  denaturants,  so  that  the 
presence  of  the  controlled  substance 
does  not  present  any  significant 
potential  for  abuse. 

DEA  believes  that  industrial  "hemp" 
products  such  as  paper,  clothing,  and 
rope,  when  used  for  legitimate 
industrial  purposes  (not  for  human 
consumption)  meet  the  criteria  of 
section  811(g)(3)(B)  and  §  1308.23. 
Legitimate  use  of  such  products  caimot 
result  in  THC  entering  the  human  body. 
Moreover,  allowing  these  products  to  be 
exempted  from  CSA  control  in  no  way 
hinders  the  efficient  enforcement  of  the 
CSA.  Accordingly,  DEA  believes  that 
these  types  of  industrial  products 
should  be  exempted  from  application  of 
the  CSA,  provided  they  are  not  used,  or 
intended  for  use,  for  hiunan 
consumption.  For  the  same  reasons, 
processed  cannabis  plant  materials  that 
caimot  readily  be  converted  into  any 
form  that  can  be  used  for  human 
consumption,  and  which  are  used  in  the 
production  of  such  legitimate  industrial 
products,  are  being  exempted  from 
control  under  this  final  rule. 

The  use  of  sterilized  cannabis  seeds  ^ 
that  contain  THC  in  animal  feed  fails  to 
meet  the  criteria  of  section  811(g)(3)(B) 
and  section  1308.23  because  this 
involves  the  use  of  a  controlled 
substance  (THC)  in  animals.^ 
Nonetheless,  pursuant  to  21  U.S.C. 
871(b),  DEA  believes  it  is  appropriate  to 
exempt  from  application  of  the  CSA 
animal  feed  mixtures  containing  such 
seeds,  provided  the  seeds  are  mixed 
with  oiher  ingredients  that  are  not 
derived  from  the  caimabis  plant  in  a 
formulation  designed,  marketed  and 
distributed  for  animal  consumption  (not 
for  use  in  humans).  Section  871(b) 
authorizes  the  Attorney  General  to 
promulgate  and  enforce  any  rules, 
regulations,  and  procedures  which  he 
may  deem  necessary  and  appropriate  for 
the  efficient  enforcement  of  his 
functions  under  the  CSA.  It  should  be 
underscored  that  section  871(b)  is  not  a 
catchall  provision  that  can  be  used  to 
justify  any  exemption.  For  the  following 


■A  detailed  comparison  of  the  1937  Marihuana 
Tax  Act  and  the  CSA  is  prowded  in  the  October  9, 
2001  interpretive  rule.  66  FR  at  51530-51531. 


'  Unless  otherwise  indicated,  all  references  in  this 
document  to  "cannabis  seeds"  or  "  'hemp'  seeds" 
refer  to  sterilized  seeds  (incapable  of  germination). 
In  contrast  to  sterilized  cannabis  seeds,  unsterilized 
cannabis  seeds  flt  within  the  CSA  definition  of 
marijuana  and  are  not  exempted  bora  control  under 
this  interim  rule. 

"If.  however,  the  "hemp"  seeds  used  in  animal 
feed  are  sterilized  caimabis  seeds  that  contain  no 
THC,  such  seeds  are  not  a  controlled  substance. 
Under  such  circumstances,  there  is  no  need  to 
exempt  such  seeds  from  control. 
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reasons,  however,  DEA  believes  that  the 
use  of  sterilized  cannabis  seeds  in 
animal  feed  mixtures  is  a  unique 
situation  that  warrants  an  exemption 
pursuant  to  section  871(b). 

As  stated  above  and  in  the 
interpretive  rule,  the  legislative  history 
of  the  1937  Marihuana  Tax  Act  reveals 
that  Congress  expr^sly  contemplated 
allowing  "hemp"  animal  feed.  The  1937 
Congress  categorized  such  use  of 
"hemp"  as  a  legitimate  "industrial"  use. 
It  is  true  that  the  intent  of  the  1937 
Congress  is  no  longer  controlling  since 
the  CSA  repealed  the  1937  Act  and 
declared  anything  containing  THC  to  be 
a  schedule  I  controlled  substance. 
However,  because  neither  the  text  nor 
the  legislative  history  of  the  CSA 
addresses  the  legahty  of  using  sterilized 
caimabis  seeds  in  animal  feed,  or  the 
possibility  that  such  seeds  might 
contain  THC,  what  was  viewed  under 
the  1937  Act  as  "legitimate  industrial 
use"  of  such  seeds  in  animal  feed 
continued  uninterrupted  following  the 
enactment  of  the  CSA  in  1970. 

The  historical  lack  of  federal 
regulation  of  some  THC-containing 
products  (whether  based  on  differences 
between  prior  law  and  the  CSA,  lack  of 
awareness  of  the  THC  content  of  such 
product,  or  other  considerations^  does 
not — by  itself — justify  exempting  such 
product  from  control  under  the  CSA. 
DEA  remains  obhgated  to  apply  the 
provisions  of  the  CSA  to  all  controlled 
substances  absent  a  statutory  basis  to 
exempt  a  particular  substance  from 
control.  However,  with  respect  to 
animal  feed  mixtures  containing 
sterilized  cannabis  seeds,  additional 
factors  (combined  with  Congress' 
express  desire  under  prior  legislation  to 
allow  such  products)  justify  an 
exemption  pursuant  to  section  871(b). 
The  presence  of  a  controlled  substance 
in  animal  feed  poses  less  potential  for 
abuse  than  in  a  product  intended  for 
human  use  and  does  not  entail  the 
administration  of  THC  to  humans. 
Moreover,  when  steriUzed  cannabis 
seeds  are  mixed  with  other  animal  feed 
ingredients  and  not  designed,  marketed, 
or  distributed  for  human  use,  there  is 
minimal  risk  that  they  will  be  converted 
into  a  product  used  for  human 
consumption.  Therefore,  such  legitimate 
use  in  animal  feed  mixtures  poses  no 
significant  danger  to  the  public  welfare. 
Accordingly,  given  the  imique 
circumstances  and  history  surrounding 
the  use  of  sterilized  cannabis  seeds  in 
animal  feed,  DEA  beheves  that  it 
comports  with  the  CSA  to  continue  to 
treat  such  activity  as  a  legitimate 
industrial  use — not  subject  to  CSA 
control — provided  the  foregoing 
conditions  are  met. 


How  Is  "Human  Consumption"  Defined 
Under  This  Rule? 

Under  this  final  rule,  a  material, 
compound,  mixture,  or  preparation 
containing  THC  will  be  considered 
"used  for  human  consiunption"  (and 
therefore  not  exempted  from  control)  if 
it  is:  (i)  Ingested  orally  or  (ii)  applied  by 
any  means  such  that  THC  enters  the 
human  body.  A  material,  compound, 
mixture,  or  preparation  containing  THC 
will  be  considered  "intended  for  use  for 
human  consumption"  and,  therefore, 
not  exempted  from  control  if  it  is:  (i) 
Designed  by  the  manufacturer  for 
huiman  consumption;  (ii)  marketed  for 
human  consumption;  or  (iii)  distributed, 
exported,  or  imported  with  the  intent 
that  it  be  used  for  human  consumption. 

In  any  legal  proceeding  arising  under 
the  CSA,  the  burden  of  going  forward 
vtrith  the  evidence  that  a  material, 
compound,  mixture,  or  preparation 
containing  THC  is  exempt  from  control 
pursuant  to  this  rule  shall  be  upon  the 
person  claiming  such  exemption!  21 
U.S.C.  885(a)(1).  hi  order  to  meet  this 
burden  vfith  respect  to  a  product  or 
processed  plant  material  that  has  not 
been  expressly  exempted  from  control 
by  the  Administrator  pursuant  to  21 
CFR  1308.23  (as  explained  below  under 
the  heading  "What  Is  the  Control  Status 
of  Personal  Care  Products  Made  from 
'Hemp'?"),  the  person  claiming  the 
exemption  must  present  rigorous 
scientific  evidence,  including  well- 
documented  scientific  studies  by 
experts  trained  and  qualified  to  evaluate 
the  effects  of  drugs  on  humans. 

How  Aie  "Processed  Plant  Material" 
and  "Animal  Feed  Mixture"  Defined 
Under  This  Rule? 

Under  this  final  rule,  any  portion  of 
the  cannabis  plant  excluded  from  the 
CSA  definition  of  marijuana  will  be 
considered  "processed  plant  material"  if 
it  has  been  subject  to  industrial 
processes,  or  mixed  with  other 
ingredients,  such  that  it  cannot  readily 
be  converted  into  any  form  that  can  be  > 
used  for  human  consiunption.  For 
example,  fiber  that  has  bieen  separated 
from  the  mature  stalks  by  retting  for  use 
in  textiles  is  considered  processed  plant 
material,  which  is  exempted  &t>m 
control,  provided  it  is  not  used,  or 
intended  for  use,  for  human 
consumption.  In  comparison,  mature 
stalks  that  have  merely  been  cut  down 
and  collected  do  not  fit  within  the 
definition  of  "processed  plant  material" 
and,  therefore,  are  not  exempted  from 
contr6l.  As  another  example,  if  a 
shampoo  contains  oil  derived  frtim 
sterilized  cannabis  seeds,  one  would 
expect  that,  as  part  of  the  production  of 


the  shampoo,  the  oil  was  subject  to 
industrial  processes  and  mixed  v«rith 
other  ingredients  such  that,  even  if  some 
THC  remains  in"  the  finished  product, 
the  shampoo  cannot  readily  be 
converted  into  a  product  that  can  be 
consumed  by  hiunans.  Under  such 
circumstances,  the  product  is  exempted 
from  control  under  this  final  rule.  In 
comparison,  a  personal  care  product 
that  consists  solely  of  oil  derived  from 
caimabis  seeds  does  not  meet  the 
definition  of  "processed  plant  material" 
under  this  final  rule  and,  therefore,  is 
not  exempted  frora  control. 

"Animal  feed  mixture"  is  defined 
under  this  final  rule  to  mean  sterilized 
cannabis  seeds  mixed  with  other 
ingredients  in  a  formulation  that  is 
designed,  marketed,  and  distributed  for 
animal  consumption  (and  not  for  human 
consumption).  For  example,  sterilized 
cannabis  seeds  mixed  with  seeds  from 
other  plants  and  for  sale  in  pet  stores  fit 
within  the  definition  of  "animal  feed 
mixture"  and  are  exempted  from  control 
under  this  final  rule  provided  the  feed 
mixture  is  not  used,  or  intended  for  use. 
for  human  consumption.  (In  contrast,  a 
container  of  pure  sterilized  cannabis, 
seeds — mixed  with  no  other 
ingredients — does  not  meet  the 
definition  of  "animal  feed  mixture" 
under  this  final  rule  and,  therefore,  is 
not  exempted  from  control.) 

Which  "Hemp"  Products  Are  Exempted 
From  Control  Under  This  Rule? 

It  is  impossible  to  list  every  potential 
product  that  might  be  made  from 
portions  of  the  caimabis  plant  excluded 
&t)m  the  definition  of  marijuana. 
Therefore,  DEA  cannot  provide  an 
exhaustive  Ust  of  "hemp"  products  that 
are  exempted  frtsm  control  imder  this 
final  rule.  Nonetheless,  in  order  to 
provide  some  guidance  to  the  public, 
the  following  are  some  of  the  more 
common  "hemp"  products  that  are 
exempted  (noncontrolled)  under  this 
final  rule,  provided  they  are  not  used, 
or  intended  for  use,  for  human 
consiunption:  paper,  rope,  and  clothing 
made  from  fiber  derived  from  cannabis 
stalks,  industrial  solvents  made  with  oil 
bom  cannabis  seeds,  and  bird  seed 
containing  sterihzed  cannabis  seed 
mixed  v«riQi  seeds  frt>m  other  plants  (or 
other  ingredients  not  derived  from  the 
cannabis  plant).  Personal  care  products 
(such  as  lotions  and  shampoos)  made 
with  oil  from  cannabis  seeds  are  also 
generally  exempted,  as  explained  below. 

Which  "Hemp"  Products  Are  Not 
Exempted  From  Control  Under  This 
Rule? 

Other  than  those  substances  that  fit 
within  the  exemption  being  issued  in 
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this  final  rule,  all  other  portions  of  the 
cannabis  plant,  and  products  made 
therefrom,  that -contain  any  amount  of 
THC  are  schedule  I  controlled 
substances. 

Again,  because  one  cannot  list  every 
conceivable  "hemp"  product,  it  is 
impossible  to  examine  here  every 
"hemp"  product  for  a  determination  of 
whether  such  product  is  used,  or 
intended  for  use,  for  human 
consumption  within  the  meaning  of  this 
final  rule.  Therefore,  this  document 
contains  no  exhaustive  list  of  "hemp" 
products  that  are  not  exempted  from 
control  under  this  final  rule. 
Nonetheless,  to  provide  some  guidance, 
the  following  are  some  of  the  "hemp" 
products  that  are  not  exempted  from 
control  under  this  final  rule  (and 
therefore  remain  controlled  substances) 
if  they  contain  THC:  any  food  or 
beverage  (such  as  pasta,  tortilla  chips, 
candy  bars,  nutritional  bars,  salad 
dressings,  sauces,  cheese,  ice  cream,  and 
beer)  or  dietary  supplement. 

What  Is  the  Control  Status  of  Personal 
Care  Products  Made  From  "Hemp"? 

DEA  has  not  conducted  chemical 
analyses  of  all  of  the  many  and  varied 
personal  care  products  that  are 
marketed  in  the  United  States,  such  as 
lotions,  moisturizers,  soaps,  or 
shampoos  that  contain  oil  from 
sterilized  caimabis  seeds.  Indeed,  it 
appears  that  there  is  no  reliable  source 
of  information  on  these  products. 
Accordingly,  DEA  does  not  know 
whether  every  personal  care  product 
that  is  labeled  a  "hemp"  product 
necessarily  was  made  using  portions  of 
the  cannabis  plant,  and  if  so,  whether 
such  portions  of  the  plant  are  those 
excluded  from  the  definition  of 
marijuana.  Even  if  one  assumes  that  a 
product  that  says  "hemp"  on  the  label 
was  made  using  cannabis  seeds  or  other 
portions  of  the  plant,  one  cannot 
automatically  infer,  without  conducting 
chemicalanalysis,  that  the  product 
contains  THC.**  Assuming,  however, 
that  a  "hemp"  product  does  contain 
THC,  and  assuming  further  that  such 
product  is  marketed  for  personal  care 
(e.g.,  body  lotion  or  shampoo),  the 
question  remains  whether  the  use  of  the 
product  results  in  THC  entering  the 
human  body.  DEA  is  unaware  of  any 
scientific  evidence  that  definitively 
answers  this  question.  Therefore,  DEA 
cannot  state,  as  a  general  matter, 
whether  "hemp"  personal  care  products 
are  exempted  from  control  under  this 


"Any  product  that  (i)  is  made  from  portions  of 
the  cannabis  plant  excluded  from  the  CSA 
definition  of  marijuana  and  (ii)  contains  no  THC 
(nor  any  other  controlled  substance)  is  not  a 
controlled  substance. 


final  nde.  Nonetheless,  given  the 
information  currently  available',  DEA 
will  assume,  unless  and  until  it  receives 
evidence  to  the  contrary,  that  most 
personal  care  products  do  not  cause 
THC  to  enter  the  human  body  and, 
therefore,  are  exempted  under  this  final 
rule.  For  example,  DEA  assiunes  at  this 
time  that  lotions,  moisturizers,  soaps, 
and  shampoos  that  contain  oil  from 
sterilized  cannabis  seeds  meet  the 
criteria  for  exemption  under  this  final 
rule  because  they  do  not  cause  THC  to 
enter  the  human  body  and  cannot  be 
readily  converted  for  human 
consumption.  However,  if  a  personal 
care  "hemp"  product  is  formulated  and/ 
or  designed  to  be  used  in  a  way  that 
allows  THC  to  enter  the  human  body, 
such  product  is  not  exempted  from 
control  under  this  final  rule. 

Again,  it  must  be  emphasized  that, 
although  DEA  believes  that  most 
personal  care  "hemp"  products 
currently  marketed  in  the  United  States 
meet  the  criteria  for  exemption  under 
this  final  rule,  it  is  not  possible  for  DEA 
to  provide  an  exhaustive  list  of  every 
such  product  and  to  state  whether  such 
product  is  exempted.  Should 
manufacturers,  distributors,  or 
importers  of  "hemp"  personal  care 
products  wish  to  have  their  products 
expressly  exempted  from  control,  they 
should  take  steps  to  determine  whether 
such  products  contain  THC  and,  if  they 
do  contain  THC,  whether  use  of  the 
products  results  in  THC  entering  the 
human  body.  Any  such  manufacturer, 
distributor,  or  importer  who  believes 
that  its  product  satisfies  the  criteria  for 
exemption  under  this  final  rule  may 
request  that  DEA  expressly  declare  such 
product  exempted  from  control  by 
submitting  to  DEA  an  application  for  an 
exemption,  together  with  appropriate 
scientific  data,  in  accordance  with  the 
procedures  set  forth  in  21  CFR 
1308.23(b)  and  (c). 

A  manufacturer,  distributor,  or 
importer  of  a  "hemp"  product  that 
meets  the  criteria  for  exemption  under 
this  final  rule  need  not  obtain  an 
express  exemption  from  DEA  in  order  to 
continue  to  handle  such  product. 
Rather,  this  is  a  voluntary  procedure. 
DEA  leaves  it  to  the  individual 
manufacturer,  distributor,  or  importer  to 
decide  whether  there  is  sufficient 
uncertainty  about  its  product  to  seek  an 
express  exemption  from  DEA.  However, 
any  person  who  continues  to  handle  a 
"hemp"  product  that  does  not  meet  the 
criteria  for  an  exemption  under  this 
final  rule  is  subject  to  liability  under  the 
CSA. 


What  Is  the  Legal  Status  of  "Hemp" 
Products  That  Contain  No  THC? 

Any  portion  of  the  cannabis  plant,  or 
any  product  made  therefrom,  or  any 
product  that  is  marketed  as  a  "hemp" 
product,  that  is  both  excluded  from  the 
definition  of  marijuana  and  contains  no 
THC — natural  or  syndetic — (nor  any 
other  controlled  substance)  is  not  a 
controlled  substance.  Accordingly,  such 
substances  need  not  be  exempted  from 
control  under  this  final  rule,  since  they 
are,  by  definition,  noncontroUed. 

What  Is  the  Justification  for  Issuing  the 
Exemptions  Under  This  Rule? 

DEA  believes  it  is  both  necessary  for 
the  most  effective  enforcement  of  the 
CSA  and  consistent  with  the  public 
interest  to  allow  the  exemptions 
contained  in  this  rule.  Otherwise,  as 
■  provided  in  the  CSA  and  DEA 
regulations,  all  products  containing  any 
amount  of  THC  are  schedule  I 
controlled  substances.  In  other  words, 
in  the  absence  of  this  final  rule, 
legitimate  industrial  "hemp"  products 
such  as  paper,  rope,  clothing,  and 
animal  feed  mixtures  would  be  schedule 
I  controlled  substances  if  they  contain 
THC.  Thus,  without  the  exemptions  that 
are  being  finalized  in  this  rule,  anyone 
who  sought  to  import  such  products  for 
legitimate  industrial  uses  would  need  to 
obtain  a  DEA  registration  and  an  import 
permit.  21  U.S.C.  952(a)(2).  957(a). 
Likewise,  distributors  of  such  products 
would  need  a  DEA  registration  and 
would  be  required  to  utilize  DEA  order 
forms  and  maintain  strict  records  of  all 
transactions.  21  U.S.C.  822(a)(1),  827(a), 
828(a).  DEA  believes  that  such 
regulatory  requirements  are  unnecessary 
to  protect  the  public  welfare  and 
achieve  the  goals  of  the  CSA,  provided 
such  products  are  not  used,  or  intended 
for  use,  for  human  consumption. 
Furthermore,  DEA  believes  that  it  would 
not  be  an  appropriate  prioritization  of 
limited  agency  resources  to  take  on  the 
responsibility  of  regulating  these 
products  as  schedule  I  controlled 
substances  when  they  are  not  being 
used  for  human  consumption. 
Therefore,  as  long  as  there  is  no 
possibility  that  humans  will  consume 
THC  by  using  something  other  than  an 
FDA-approved  drug  product  or  a 
product  that  the  FDA  has  authorized  for 
clinical  research,  DEA  believes  that  it  is 
consistent  with  the  purposes  and 
structure  of  the  CSA  to  exempt 
industrial  "hemp"  products,  processed 
plant  materials,  and  animal  feed 
mixtures  in  the  manner  specified  in  this 
final  rule. 
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What  Are  the  Registration 
Requirements  for  Handlers  of  "Hemp" 
Products  Under  This  Final  Rule? 

In  light  of  the  exemptions  provided 
under  this  rule,  the  following 
registration  requirements  should  be 
considered: 

Who  must  obtain  a  registration — 
Persons  who  wish  to  manufacture  or 
distribute  any  THC-containing  product 
or  plant  material  that  is  not  exempted 
from  control  under  this  rule  must  apply 
for  the  corresponding  registration  to 
handle  a  schedule  I  controlled 
substance.  Absent  such  registration,  it  is 
unlawful  to  manufacture,  distribute,  or 
dispense,  import,  or  export  any  such 
product  or  plant  material.  21  U.S.C. 
822(b),  841(a)(1),  957(a),  960(a).  The 
circumstances  under  which  DEA  may 
grant  registrations  to  handle  schedule  I 
controlled  substances  are  limited,  as  set 
forth  in  21  U.S.C.  823. 

In  addition,  no  person  may  cultivate 
the  cannabis  plant  for  any  purpose 
except  when  expressly  registered  with 
DEA  to  do  so.  This  has  always  been  the 
case  since  the  enactment  of  the  CSA.  21 
U.S.C.  822(b),  823(a);  21  CFR  Part  1301; 
see  New  Hampshire  Hemp  Council.  Inc. 
V.  Marshall.  203  F.3d  1  (1st  Cir.  2000). 
Further,  the  CSA  prohibits  the 
importation  of  schedule  I  controlled 
substances  except  as  authorized  by  21 
U.S.C.  952(a)(2).  Similarly,  the  CSA 
prohibits  the  exportation  of  schedule  I 
nonnarcotic  controlled  substances 
except  as  authorisOed  by  21  U.S.C. 
953(c). 

Who  need  not  obtain  a  registration — 
Persons  who  import  and  distribute 
"hemp"  products  and  processed 
cannabis  plant  material  that  are 
exempted  from  control  under  this  final 
rule  are  not  subject  to  any  of  the  CSA 
requirements,  including  the  requirement 
of  registration.  For  example,  a  person 
who  imports  "hemp"  clothing  is  not 
considered  to  be  importing  a  controlled 
substance  and  is,  therefore,  not  subject 
to  any  of  the  CSA  requirements. 
Similarly,  a  person  who  has  imported 
into  the  United  States  processed 
cannabis  plant  material  that  is  exempted 
under  this  rule  (such  as  retted  fiber)  and 
converts  such  material  into  an  exempted 
"hemp"  product  (such  as  clothing)  is 
not  considered  to  be  manufacturing  a 
controlled  substance  and,  therefore, 
need  not  obtain  a  controlled  substance 
manufacturing  registration. 

It  is  worth  repeating  here  that,  if  a 
product  marketed  as  a  "hemp"  product 
actually  contains  no  THC  (or  any  other 
controlled  substance),  it  is 
noncontroUed  and  handlers  of  the 
product  are  not  subject  to  any  of  the 


CSA  provisions,  such  as  the  registration 
requirement. 

Comments  That  DEA  Received  in 
Response  to  the  Interim  Rule 

Following  publication  of  the  interim 
rule,  DEA  received  comments  from 
thousands  of  individucds  and  groups. 
The  comments  were  in  the  form  of 
original  letters,  form  letters,  petitions, 
and  a  cookbook.  Those  who  submitted 
comments  included  companies  that 
manufacture  and  distribute  various 
"hemp"  products,  associations  that 
represent  such  manufacturers  and 
distributors,  domestic  and  Canadian 
government  officials,  and  individuals. 
In  accordance  with  the  Administrative 
Procedure  Act,  DEA  carefully 
considered  all  of  the  comments,  it 
received. 

Most  of  the  comments  that  DEA 
received  relate  to  both  of  the  rules  that 
DEA  published  on  October  9,  2001:  (i) 
DEA  205166  FR  51535),  a  proposed 
rule,  which  proposed  to  clarify  that  the 
listing  of  THC  includes  both  natural  and 
synthetic  THC  and  (ii)  DEA  206  (66  FR 
51539),  an  interim  rule,  which 
exempted  certain  THC-containing 
products  and  plant  materials  from 
control.  Those  comments  that  DEA 
received  which  pertain  primarily  to  the 
interim  rule  are  addressed  here.  Those 
comments  which  pertain  primarily  to 
the  proposed  rule  are  addressed  in  the 
final  DEA  205  rule,  which  appears  in  a 
separate  Federal  Register  document  that 
immediately  precedes  this  document. 
Both  DEA  205  and  DEA  206  contain  a 
summary  of  the  pertinent  comments, 
along  with  an  explanation  of  how  DEA 
considered  them  in  deciding  to  finalize 
the  rules. 

The  number  of  individuals  and 
groups  that  participated  in  the  comment 
process  far  exceeded  the  number  of 
different  issues  raised.  The  issues  raised 
overlapped  to  a  large  extent  as  many 
persons  submitted  form  letters  or  signed 
petitions  written  by  groups  which 
themselves  submitted  lengthy 
comments.  In  this  document,  together 
with  the  final  proposed  rule,  DEA  has 
addressed  all  the  major  issues  raised  by 
the  commenters.  Some  of  these  issues 
are  addressed  above  in  the  text  that 
precedes  this  section.  The  remaining 
issues  are  addressed  below. 

Comments  Regarding  Which  Products 
To  Exempt  From  Control 

None  of  the  commenters  objected  to 
the  basic  purpose  of  this  rule:  To 
exempt  from  control  certain  THC- 
containing  industrial  products  and 
animal  feed  mixtures  made  frt)m 
"hemp"  (portions  of  the  cannabis  plant 
excluded  from  the  definition  of 


marijuana).  To  the  contrary,  all  the 
commenters  who  expressed  an  opinion 
on  this  particular  issue  agreed  with 
these  exemptions.'"  However,  many 
commenters  said  that  DEA  should  go 
further  by  also  exempting  "hemp"  food 
and  beverage  products  that  contain 
THC.  DEA  declined  to  adopt  this 
suggestion  for  the  reasons  provided 
herein. 

Those  commenters  who  requested 
that  DEA  exempt  THC-containing 
"hemp"  food  and  beverage  products 
made  two  main  claims  in  support  of  this 
request:  (i)  That  "hemp"  foods  and 
beverages  contain  only  minimal 
amounts  of  THC,  which,  they  asserted, 
cannot  cause  any  psychoactive  effects; 
and  (ii)  that  the  oil  from  "hemp"  seeds 
(sterilized  cannabis  seeds)  provides 
nutritional  value  and  is  a  safe  food 
ingredient." 

As  to  the  issue  of  THC  content,  many 
of  the  comments  appeared  to  be  asking* 
DEA  simply  to  assume  that  the 
placement  of  the  word  "hemp"  on  the 
label  of  a  food  or  beverage  product 
automatically  means  that  the  product 
contains  a  certain  low  amount  of  THC. 
In  fact,  the  existence  of  the  word 
"hemp"  on  the  label  of  a  food  container 
provides  no  definitive  proof  of  its 
contents.  The  FDA  cannot  and  does  not 
evaluate  the  contents  of  every  food 
product  sold  in  the  United  States.  Since 
there  is  no  reliable  information  about 
the  contents  of  all  foods  and  beverages 
marketed  as  "hemp"  products,  it  cannot 
automatically  be  assimied  that  all  such 
products  will  never  cause  a 
psychoactive  effect  or  a  positive  drug 
test  for  THC. 

One  scientific  study  published  in  « 
1997  examined  "hemp"  salad  oil 
(containing  oil  from  cannabis  seeds) 
sold  in  "hemp  shops"  and  health  food 
stores  in  Switzerland.  The  authors  of  the 
study  stated  that  all  the  human  subjects 
who  ate  the  cannabis  seed  oil  reported 
THC-specific  psychotropic  symptoms 
and  had  urine  samples  positive  for 
THC.  12  In  citing  this  study,  DEA  is  not 


'"  Some  commenters  were  under  the  mistaken 
impression  that  DEA  failed  to  exempt  any  products 
from  control.  These  commenters  asked  DEA  to 
exempt  what  DEA  had  already  exempted  under  the 
interim  rule.  For  example,  several  commenters 
objected  to  DEA's  supposed  failure  to  exempt 
"hemp"  clothing  and  paper,  even  though  the 
interim  rule  stated  repeatedly  that  such  products 
were  being  exempted. 

' '  Some  commenters  also  expressed  concern 
about  the  economic  impact  of  disallowing  THC- 
containing  "hemp"  food  and  beverage  products. 
This  issue  is  addressed  in  the  final  205  rule,  in  the 
regulatory  certifications. 

'^T.  Lehman,  Institute  of  Pharmacy.  University  of 
Bern,  et  al..  Excretion  of  Cannabinoids  in  Urine 
after  Ingestion  of  Cannabis  Seed  Oil.  Journal  of 
Analytical  Toxicology,  vol.  21  (September  1997). 
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suggesting  that  all  "hemp"  food  and 
beverage  products  cause  psychoactive 
effects.  Rather.  DEA  mentions  this  study 
in  response  to  the  assertions  made  by 
some  commenters  that  eating  "hemp" 
foods  cannot  possibly  cause 
psychoactive  effects.  '* 

Attached  to  one  of  the  comments  was 
another  study,  which  was  also  Bnanced 
by  various  "hemp"  companies.  This 
study,  entitled  "Assessment  of  Exposure 
to  and  Human  Health  Risk  from  THC 
and  other  cannabinoids  in  hemp  foods," 
reached  similar  conclusions  about  the 
reduced  levels  of  THC  in  currently 
marketed  "hemp"  foods  and  the 
diminished  likelihood  of  testing 
positive  for  THC  when  consuming  such 
products. 

As  for  the  comments  claiming  that 
"hemp"  foods  provide  essential 
nutrients  and  are  safe  to  eat.  it  is  not 
DEA's  role  under  the  CSA  to  assess  the 
nutritional  value  or  safety  of  foods.'* 
Regardless  of  whether  the  oil  from 
cannabis  seeds  contains  certain 
nutrients.'^  the  CSA  does  not  provide 


<>  In  a  later  study,  financed  by  various  "hemp" 
companies,  human  subjects  were  given  oil  from 
cannabis  seeds  containing  lower  doses  of  THC  than 
in  the  Lehman  study.  G.  Leson,  et  al..  Evaluating 
the  Impact  of  Hemp  Food  Consumption  on 
Workplace  Drug  Tests,  )oumal  of  Analytic 
Toxicology,  vol.  25  (November/December  2001). 
The  authors  of  this  study  reported  that  ingestion  of 
cannabis  seed  oil  containihg  these  lower  doses  of 
THC  resulted  in  little  or  no  positive  screening  for 
THC,  depending  on  the  amount  of  THC  consumed 
and  the  sensitivity  of  the  urine  testing.  Companies 
who  financed  this  study  assert  that  the  lower  THC 
content  given  to  the  subiects  of  this  study  is 
commensurate  with  the  current  methods  employed 
by  these  companies  for  cleaning  the  cannabis  seeds 
before  removing  the  oil  from  them  for  use  in  food 
products. 

'♦  In  the  context  of  the  CSA.  the  public  "safety  " 
(and  DEA's  role  therein)  is  implicated  by  the  use 
of  controlled  substances  for  other  than  a  legitimate 
medical  purpose  or  in  any  other  manner  not 
authorized  by  the  CSA. 

"Although  this  rule  is  not  a  food  safety  measure, 
because  DEA  received  so  many  comments  regarding 
this  issue,  some  members  of  the  public  may  be 
interested  in  the  following  information.  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act.  a  substance 
that  is  added  to  food  is  not  subject  to  the 
requirement  of  premarket  approval  if  its  safety  is 
generally  recognized  among  qualified  scientific 
experts  under  (he  conditions  of  its  intended  use.  21 
U.S.C.  321(s).  A  substance  added  to  a  food  may  be 
considered  "generally  recognized  as  safe"  (CRAS) 
through  experience  based  on  "common  use  in 
food,"  which  requires  a  substantial  history  of 
consumption  for  food  use  by  a  significant  number 
of  consumers.  21  CFR  170.3(0,  (h);  21  CFR  170.30. 
The  FDA  evaluated  an  industry  submission 
claiming  GRAS  status  for  certain  food  uses  of 
"hempseed  oil"  and  expressly  stated  that  it  did  not 
believe  the  submission  provided  a  sufficient  basis 
to  classify  "hempseed  oil"  as  GRAS  through 
experience  based  on  common  use  in  food.  See  FDA 
Center  for  Food  Safety  ft  Applied  Nutrition.  Office 
of  Premarket  Approval,  Agency  Response  Letter, 
GRAS  Notice  No.  CRN  00035  (August  24.  2000), 
reproduced  at  www.cfsan.fda.gov/rdb/opa- 
g035.html.  In  making  this  determination,  the  FDA 
did  not  evaluate  whether  there  would  be  a  basis  for 


for  DEA  to  exempt  food  products  that 
contain  THC.  As  explained  above  and  in 
the  text  accompanying  the  interim  rule, 
the  CSA  prohibits  human  consumption 
of  "any  quantity"  of  a  schedule  I 
hallucinogenic  substance  outside  of  an 
FDA-approved  product  or  FDA- 
approved  research.  Other  than  drugs 
that  have  been  approved  by  the  FDA  for 
prescription  use,  or  drugs  that  may  be 
lawfully  sold  over  the  counter  without 
a  prescription.  DEA  may  not  exempt 
controlled  substances  to  allow  them  to 
be  used  for  human  consumptions-even 
in  the  case  of  products  that  supposedly 
contain  only  "trace  amounts"  of  ^ 
controlled  substance.  21  U.S.C.  811(g). 
Thus,  DEA  may  not,  as  some 
commenters  proposed,  pick  an  arbitrary 
cutoff  line  allowing  a  certain  percentage 
of  THC  in  foods  and  beverages. 
Moreover,  notwithstanding  the  statutory 
prohibition.  DEA  believes  it  would  be 
inappropriate  to  attempt  to  est^lish  an 
acceptable  level  of  schedule  I 
hallucinogens  in  food  products.  For 
example,  it  would  not  be  appropriate  to 
allow  food  products  to  contain  "trace 
amounts"  of  such  other  schedule  I 
hallucinogens  as  LSD  or  MDMA 
("ecstasy").  Finding  that  it  is  contrary  to 
the  public  welfare  to  allow  human 
consumption  of  "any  quantity"  of 
schedule  I  hallucinogens.  Congress  did 
not  give  DEA  the  authority  to  determine 
what  constitutes  a  "safe  amount"  of 
such  drugs  in  food."* 

Accordingly.  DEA  has  limited  the 
exemptions  provided  in  this  final  rule  to 
those  cannabis-derived  "hemp" 
products  that  do  not  cause  THC  to  enter 
the  hiunan  body. 

Comments  Regarding  Testing  Methods 
To  Evaluate  THC  Content  of  Foods  and 
Beverages 

Many  commenters  asked  the  agency 
to  indicate  how  it  will  determine 
whether  a  food  or  beverage  product 
contains  THC.  Under  federal  law.  it  is 
legally  sufficient  to  demonstrate  a 
violation  of  the  CSA  based  on  the 
presence  of  any  measurable  amoimt  of 
a  prohibited  controlled  substance.  ^^ 
Thus,  the  questions  raised  by  the 
commenters  are:  'What  testing  methods 


CRAS  status  through  scientific  procedures  or 
whether  "hempseed  oil"  would  meet  the  standard 
for  premarket  approval  as  a  food  additive.  Id. 

'"To  establish  a  violation  of  the  CSAvthe 
government  does  not  have  to  prove  that  the 
controlled  substance  in  question  was  of  sufficient 
quantity  to  produce  a  psychoactive  effect.  United 
States  V.  Nelson.  499  F.2d  965  (8th  Cir.  1974). 

"  See.  e.g..  United  States  v.  Holland.  884  F.2d 
354,  357  (8th  Qr.  1989),  cert,  denied,  493  U.S.  997 
(1989):  see  also  21  U.S.C.  812(c).  schedule  1(c) 
(listing  "any  material,  compound,  mixture,  or 
preparation,  which  contains  any  quantity"  of 
hallucinogenic  substances  in  schedule  I). 


will  DEA  utilize  to  determine  whether 
a  food  product  contains  a  measurable 
amount  of  THC  and  how  sensitive  are 
such  methods?" 

DEA  will  utilize  testing  assays  or 
protocols  used  in  standard  ansdytical 
laboratories  that  have  demonstrated 
valid  and  reliable  sensitivity  for  the 
measurements  of  THC"  The 
methodology,  level  of  sensitivity,  and 
degree  of  testing  accuracy  in  the  fields 
of  analytical  and  forensic  chemistry 
have  evolved  since  the  first  discovery  of 
THC  in  the  1960s.  A  variety  of 
analytical  equipment,  testing 
methodologies,  and  protocols  are 
described  in  the  published  scientific 
literature.!^  Such  methods  may  include 
(but  are  not  limited  to)  gas 
chromatography,  liquid 
chromatography,  and  mass  spectrometry 
analyses.  DEA  has  not.  and  will  not, 
utilize  any  one  method  to  the  exclusion 
of  others.^" 

The  lower  limit  of  detectability  of 
these  assays  can  vary  according  to 
equipment,  methodologies,  and  the  form 
of  the  sample.  Nonetheless,  using 
currently  available  analytical 
methodologies  and  extraction 
procedures,  it  is  reasonable  to 
reproducibly  and  accurately  detect  THC 
at  or  below  1  part  per  million  in 
cannabis  bulk  materials  or  products. 
Should  more  sensitive  assays  and 
analytical  techniques  be  developed  in 
the  future,  DEA  will  refine  its  testing 
methods  accordingly. 

Some  companies  that  handle  "hemp" 
food  produdts  have  asked  DEA  whether 
the  agency  would  test  the  companies' 
products  for  THC  content.  It  is  not 


••In  this  context,  "valid"  means  that  the 
technique  measures  what  it  is  designed  to  measure,  . 
and  "reliable"  means  that  the  technique  can  be 
replicated  by  other  laboratories. 

'•See.  e.g..  M.V.  Doig  &  R.  Andela,  Analysis  of 
phannacologically  active  cannabinoids  by  GC-MS. 
Chromatographia  52  (Supp.):  S101-S102  (2000); 
P.D.  Felgate  k  A.C.  Dinan,  The  determination  of 
delta-9-tetrahydrocannabinol  and  J  J-N«r-9- 
carboxy-delta-9-telrabydrocannabinol  in  whole 
blood  using  solvent  extraction  combined  with  polar 
solid-phase  Retraction.  Journal  of  Analytical 
Toxicology  24:127-132  (2000);  K.  Ndjoko,  et  al.. 
Analysis  of  cannabinoids  by  liquid 
chromatography-thermospray  mass  spectrometry 
and  liquid  chromatography-tandem  mass 
spectrometry,  Chromatographia  47:72-76  (1998); 
B.J.  Gudzinowicz  &  M.J.  Gudzinowicz.  Analysis  of 
drugs  and  metabolites  by  gas  chromatography-mass 
spectrometry.  Volume  7:  Natural,  pyrolytic,  and 
metabolic  products  of  tobacco  and  marijuana,  NY: 
Marcel  Dekker,  Inc.  (1980). 

'•  What  constitutes  the  appropriate  method  of 
testing  may  vary  depending  on  the  circumstances. 
In  any  criminal  prosecution,  civil  or  administrative 
action,  or  other  legal  proceeding  arising  under  the 
CSA,  where  the  government  must  prove  the 
presence  of  a  controlled  substance,  the  government 
may  do  so  by  the  introduction  of  any  evidence 
sufficient  under  law  to  prove  such  fact.  ^ee.  e.g.. 
United  States  v.  Bryce.  208  F.3d  346.  352-354  (2d 
Cir.  2000). 
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within  DEA's  authority  to  serve  as  such 
a  testing  laboratory  for  private  entities. 
Nor  would  it  be  appropriate  for  DEA  to 
certify  laboratories  for  these  analyses. 
Manufacturers  and  distributors  of 
"hemp"  food  and  beverage  products 
may,  of  course,  conduct  their  own 
testing  to  determine  to  their  own 
satisfaction  that  their  products  contain 
no  THC.  However,  they  are  imder  no 
obligation  to  do  so.  Whether  or  not  they 
conduct  such  testing,  the  law  remains 
the  same:  if  a  food  or  beverage  product 
contains  any  measurable  amount  of 
THC,  it  is  an  illegal  schedule  I 
controlled  substance;  if  it  contains  no 
THC,  it  is  a  legal,  noncontroUed 
substance. 

Comments  Regarding  Drug  Screening 

Several  commenters  asserted  that,  in 
deciding  whether  or  not  to  exempt  THC- 
containing  food  and  beverage  products, 
DEA  should  not  concern  itself  with  the 
possibility  that  persons  who  eat  such 
products  then  undergo  drug  screening 
might  test  positive  for  THC.  Some  of 
these  commenters  suggested  that 
"hemp"  food  and  beverage 
manufacturers  have  taken  steps  to 
ensure  that  the  amount  of  THC  in  their 
products  is  low  enough  to  avoid  causing 
a  positive  drug  screen.  Given  these 
comments,  it  must  be  emphasized  that, 
while  effective  drug  screening  in 
appropriate  circumstances  is  of  concern 
to  DEA  and  was  part  of  the  agency's 
overall  consideration,  the  ultimate 
decision  about  which  products  to 
exempt  from  control  did  not  turn  on 
drug  testing  considerations.  Rather,  as 
explained  above,  DEA  exempted  certain 
products  to  the  extent  permissible  by 
the  CSA  and  consistent  with  the  public 
welfare  within  the  meaning  of  the  Act. 

Although  drug  testing  was  not  the 
basis  for  the  exemptions,  in  view  of  the 
comments  about  drug  testing,  it  is  worth 
reiterating  that  there  are  no  uniform 
standards  of  what  constitutes  a  "hemp" 
product.  It  caimot  be  said  that,  merely 
because  a  product  has  the  word  "hemp" 
on  the  label,  it  will  necessarily  contain 
a  certain  low  amount  of  THC.  Therefore, 
it  caimot  automatically  be  said  that  a 
food  or  bev^tage  product  marketed  as 
containing  "hemp"  will  never  cause  a 
positive  drug  test  for  THC.  In  £act,  as 
noted  above,  one  published  scientific 
study  found  that  eating  "hempseed" 
salad  oil  (of  a  variety  sold  in  "hemp 
shops"  in  Switzerland)  did  cause 
human  research  subjects  to  test  positive 
for  THC. 

Comments  Regarding  the  Cultivation  of 
Cannabis  for  Industrial  Purposes 

■  Some  commenters  asserted  that  the 
United  States  should  promote  the 


cultivation  of  cannabis  for  industrial 
purposes  based  on  economic  and 
environmental  considerations.  These 
commenters  seemed  to  misunderstand 
the  nature  of  the  rules  being  finalized 
today.  The  rules  do  not  impose 
restrictions  on,  or  even  address,  the 
cultivation  of  cannabis.  Rather,  as  the 
text  accompanying  the  rules  makes 
clear,  the  rules  clarify  which  cannabis- 
derived  products  are  controlled  and 
which  are  exempted  from  control. 

As  stated  above,  it  has  always  been 
the  case  since  the  enactment  of  the  CSA 
in  1970  that  any  person  who  seeks  to 
lawfully  grow  caimabis  for  any  purpose 
(including  the  production  of  "hemp"  for 
industrial  purposes)  must  obtain  a  DEA 
registration.  This  requirement  remains 
in  effect  and  is  not  modified  by  the  rules 
DEA  is  finalizing  today. 

Regulatory  Certifications 

Economic  Impact  of  This  Rule 

This  rule  allows  economic  activity 
that  would  otherwise  be  prohibited.  As 
has  now  been  made  clear  under  the  DEA 
regulations  being  finalized  today,  all 
products  that  contain  any  amount  of 
THC  are  schedule  I  controlled 
substances  unless  they  are  specifically 
listed  in  another  schedule  or  exempted 
from  control.  Thus,  without  the 
exemptions  provided  in  this  final  rule, 
industrial  "hemp"  products  such  as 
paper,  rope,  clothing,  and  animal  feed 
would  be  subject  to  the  provisions  of  the 
CSA  and  DEA  regulations  that  govern 
schedule  I  controlled  substances  if  they 
contained  THC.  The  CSA  permits  the 
use  of  schedule  1  controlled  substances 
for  industrial  purposes,  but  only  luider 
strictly  regulated  conditions.  By  virtue 
of  this  rule,  however,  most  industrial 
"hemp"  products  are  exempt  from  all 
provisions  of  the  CSA  and  DEA 
regulations.  Thus,  this  rule  imposes  no 
regulatory  restrictions  on  any  economic 
activities;  rather,  it  removes  regulatory 
restrictions  on  certain  economic 
activities. 

Regulatory  Flexibility  Act 

For  the  reasons  provided  in  the 
foregoing  paragraph,  the  Acting 
Administrator  hereby  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)). 
Therefore,  a  final  regulatory  flexibility 
analysis  is  not  required  for  this  final 
rule. 

Executive  Order  12866 

This  nde  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Regulatory  Planning  and 


Review,  section  1(b),  Principles  of 
Regulation.  This  rule  has  been 
determined  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f).  Accordingly, 
this  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  for 
purposes  of  Executive  Order  12866. 

Executive  Order  13132 

This  rule  does  not  preempt  or  modify 
any  provision  of  state  law;  nor  does  it 
impose  enforcement  responsibilities  on 
any  state;  nor  does  it  diminish  the 
power  of  any  state  to  enforce  its  own 
laws.  Accordingly,  this  rule  does  not 
have  federalism  implications  warranting 
the  application  of  &cecutive  Order 
13132. 

Executive  Order  12988 — Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Unfunded  Mandates  Reform  Act  of  1 995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year.  Therefore,  no  actions 
are  necessary  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  likely  to  result  in  any 
of  the  following:  An  aimual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  of 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  Accordingly,  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  this  is 
not  a  major  rule  as  defined  in  5  U.S.C. 
804.  Therefore,  the  provisions  of 
SBREFA  relating  to  major  rules  are 
inapplicable  to  this  rule.  However,  a 
copy  of  this  rule  has  been  sent  to  the 
Office  of  Advocacy,  Small  Business 
Administration.  Further,  a  copy  of  this 
rule  will  be  submitted  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  in  aixordance  wdth  SBREFA  (5 
U.S.C.801). 

Paperwork  Reduction  Act  of  1995 

This  rule  does  not  involve  collection 
of  information  within  the  meaning  of 
the  Paperwork  Reduction  Act  of  1995. 
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List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control, 
Narcotics,  Prescription  drugs. 

Final  Rule 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  under  sections  201, 
202,  and  501(b)  of  the  CSA  (21  U.S.C. 


811,  812,  and  871(b)),  delegated  to  the 
Administrator  and  Deputy 
Administrator  pursuant  to  section 
501(a)  (21  U.S.C.  871(a))  and  as 
specified  in  28  CFR  0.100,  the  Acting 
Administrator  hereby  orders  that  the 
interim  rule  amending  title  21  of  the 
Code  of  Federal  Regulations,  part  1308, 
to  include  new  §  1308.35,  which  was 


published  at  66  FR  51539,  on  October  9, 
2001 ,  is  adopted  as  a  final  rule  without 
change. 

Dated:  March  18,  2003. 
John  B.  Brown  III, 

Acting  Administrator. 

[FR  Doc.  03-6805  Filed  3-20-03;  8:45  am) 
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4 12001.  12622 

18  CFR 

284 13813 

375 9857 

388 9857 

Proposad  Rules: 

4 13988 

5 13988 

16 13988 

385 13988 

19  CFR 

4 13623,  13819 

10 13820,  13827 

12 13835 

113 13623 

178 13623 

PropoMd  Rules: 

12 13636 

24 13636 

113 13638 

181 12011 


20  CFR 

625 


404. 
416. 


.10932 

.12639 
.12639 


21  CFR 

165 9873 

201 12584 

510 13225 

520 13626 

558 13839 

610 10157 

1306 14114,14119 

1310 11471 
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Prapossd  Rules: 

1 10668 

111 10418.  12158 

112 12158 

165 9955 

201 12500 

310 12406 

312 12406 

314 12406 

320 12406 

600 ,....^. 12406 

601 12406 

606 12406.  12500 

610 12500 

878 13639 

22  CFR 

41 13627 

42 13627,  13628 

Proposed  Rules: 

211 9944 

24  CFR 

25 12766 

28 12766 

30 .^ 12766 

81 12766 

92 10160 

180 ...12766 

207 ..12792 

906 ...11714 

3282 12766 

3500 12766 

Proposed  Rules: 

203 11730 

3285 11448 

3286 '....11452 

26  CFR 

1 10161,  10655.  11313, 

12287.  12815.  12817.  13226 

20 10161 

25 10161 

31 10161 

53 10161 

54 10161 

56 10161 

301 10161.  11739 

602 10161,  11739,  12287. 

12817 
Proposed  Rules: 
1 10190.  12324.  13242 

27  CFR         f 

4 10076 

5 , 10076 

7 ......10076 

555 13768 

28  CFR 

540 10656 

Pfoposod  Rums* 

28 11481 

29  CFR 

1404 10659 

1910 12301 

1979 14100 

4022 12303 


4044 12303 

30  CFR 

18 10965 

948 t 10178 

PropoMd  RuIm! 

70 10784.  12641 

72 10940.  12641 

75 10784.  11770.  12641 

90 10784.  12641 

206 12643 

950 10193 

31  CFR 

1 12584 

103 10965 

560 ...11741 

575 11741 

Proposed  Rules: 

103 12155 

32  CFR 

171 11633 

199 11973 

33  CFR 

52 9882 

100 13628 

110 13629 

117 9890.  13226,  13227, 

13228 
165 12304,  13228.  13231, 

13233 

401 11974 

Propossd  Ruiss: 

117 „ 13242,  13641 

165 13244,  13643.  13647. 

13649 
402 12644 

34  CFR 

Propossd  Rules: 

200 13796* 

36  CFR 

704 11974 

Proposod  RuIss: 

7 11019 

219 10421,  12155 

37  CFR 

* 

Propoeed  Rules: 

201 „ 13652 

38  CFR 

17 11977,  13590 

20 13235 

61 13590 

39  CFR 

3001 12588 

40CFR 

9.;.: 13608 

52 9892.  10966.  10969. 

11316.  11977.  12590.  12825. 

12827,  12829.  12831.  13630. 
13840,13843 


62 10659,  10661.  10663. 

11472.11978 

63 1 1745.  12590 

70 10969 

82 10370 

122 11325.  13608 

123 13608 

124 .'.,.13608 

130  13606 

180 10370.  10377,  10972, 

10983,  11330,  13845 

228 12582 

271 11981 

300 13633 

439 12266 

Proposed  Rules: 

Ch.  1 10675,  12013 

51 12014 

52 11022,  11023,  12014, 

12886,  12887.  13247,  13653, 
13872 

62 10680.  10681.  11483. 

11484.12015 

63 12645 

70 11023 

81 .^.....13653 

125 13522 

136 11770.  11791 

194 12887 

228.....'. 11488 

271 12015 

372 13872 

439 12776 

41  CFR 

300-2 12602 

Ch.  304 12602 

42  CFR 

50 12306 

412 „ 10987 

Proposed  Rules: 

83 11924 

412 10421,  11234 

43  CFR 


4 13657 

4100 9964,  11345 


44  CFR 

61 

64 

152 

206 


...9895 
...9697 
.12544 


45  CFR 

162 


.11445 


47  CFR 

0 


.11747.  13849 


2 10179,  11986.  12744 

25 11986 

68 13849 

73 10388.  10664,  10665, 

11335.11993.12610,12744 

74 12744 

76 13236.  13850 


78 12744 

90 10179 

95 9900 

101 12744 

Proposed  Ruiss: 

15 12015 

54... 10430,  12020 

73 10681,  10682,  10683, 

11345.  12023.  12024 
74 12652 

48  CFR 

Ch.  1 13200,  13208 

12 13201,  13202 

16... 13201 

29 13204 

32 13202.  13206 

47 13202 

52 13202.  13204.  13206 

1817 13634 

1825: 11747 

Propos6d  Rutesc 

501 13212 

538.... 13212 

552 13212 

49  CFR 

1 10988.  12833 

107 11748 

190 11748 

191.. 11748 

192. ...11748 

193 11748 

195 11748 

196 11748 

199 11748 

219 10108 

225 10108 

240 10108 

572 13856 

1540 9902 

rropoied  Rules: 

192 9966.  13249 

397 13250 

S44 13887 

50  CFR 

17 10388,  12611,  12834, 

12fi63,  12982.  13370.  13498 

226 13370 

300 10989 

622 10180,  1 1003 

648 9905,  10181,  12612, 

12814 

660 11182,  13857 

679 9902.  9907,  9d24.  9942, 

11004,  11994,  13635,  13857, 

13858 
rropood  RutaK 
17 12326.  12336,  13662, 

13663 

21.... 12653 

223 13662 

229 10195 

600 9967.  11501,  11793 

622 11794 

648 9968, -11023,  11346 

660...,. 12888.  13891 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  21.  2003 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications 
specifications  and  standards: 
Materials,  equipment,  and 
construction — 
Voice  Frequency  Loading 
Coils  (PE-26);  RUS 
Bulletin  345-22 
rescission;  published  2- 
19-03 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management:  ' 

West  Coast  States  and 
Western  Pacific 
fisheries — 

Sea  turtle;  correction; 
published  3-21-03 
EDUCATION  DEPARTMENT 
Federal  claims  collection 

Administrative  wage 
garnishment;  published  2- 
19-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imazethapyr;  published  3- 
21-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Terminal  equipment, 
connection  to  telephone 
networi< — 

Customer  premises 
equipment; 

amendments;  published 
3-21-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Laidlomycin  and 
chlortetracycline,  publtsiied 
3-21-03 
Human  drugs: 
Ophthalmic  products  (OTC); 
final  rTK)nograph;  technical 


amendment;  published  2- 
19-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
San  Pedro  Bay,  CA; 
security  zone;  published 
3-19-03 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Rio  Grande  silvery 
minnow;  published  2-19- 
03 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act 
for  21st  Century; 
implementation: 
Discrimination  complaints; 
handling  procedures; 
published  3-21-03 

TRANSPORTATION 
, DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
MORA  VAN  as.;  published 

1-31-03 
Raytheon;  published  3-4-03 

Wytwomia  Sprzetu 
Komunikacyjnego  (WSK) 
PZL-Rzeszow  S.A.; 
published  3-6-03 
TREASURY  DEPARTMENT 
Customs  Service 
Articles  conditionally  free, 
subject  to  reduced  rates, 
ete.: 

African  Growth  and 
Opportunity  Act;  sub- 
Saharan  Africa  trade 
benefits;  textile  and 
apparel  provisions; 
published  3-21-03 
Caribbean  Basin  Economic 
Recovery  Act;  textile  and 
apparel  provisions; 
published  3-21-03 
Merchandise,  special  classes: 
Certain  steel  products;  entry 
requirements;  published  3- 
21-03 
Vessels  in  foreign  and 
domestic  trades: 
Federal  Civil  Penalties 
Inflation  Adjustment  Act — 
Transportation  of 
passengers  between 
US  ports  or  places 
and  coastwise  vessels 
towing;  inflation 
adjustment;  published  3- 
21-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Downer  cattle  and  dead 
stocl(  of  cattle  and  other 
species;  potential  bovine 
spongiform 

encephalopathy  pathways; 
risk  reduction  strategies; 
comments  due  by  3-24- 
03;  published  1-21-03  [FR 
03-01210] 

Pork  and  pork  products 
imported  from  regions 

-    affected  with  swine 
vesicular  disease;  pork-  ' 
filled  pasta;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01213] 
Hawaiian  and  tenitorial 

quarantine  notices;  and 

plant-related  quarantine, 

foreign: 

Fruits  and  vegetables; 
movement  and 
importation;  comments 
due  by  3-24-03:  published 
'      1-21-03  [FR  03-01211] 
Interstate  transportation  of 

animals  and  animal  products 

(quarantine): 

Blood  and  tissue  collection 
at  slaughtering 
establishments;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01752] 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Nevada;  comments  due 
by  3-25-03;  published 
1-24-03  [FR  03-01 60aj 
Plant-related  quarantine, 

domestic: 

Mexican  fruit  fly;  comments 
due  by  3-24-03;  published 
1-21-03  [FR  03-01214] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  NatkHial  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (Subsisterx:e 
priority): 
Fish  and  shellfish; 

subsistence  taking; 

comments  due  by  3-28- 

03;  published  2-12-03  [FR 

03-02397] 
National  Forest  System  lands: 
Special  use  autt>orizatk>ns; 

comments  due  by  3-24- 

03;  published  1-22-03  [FR 

03-01291] 


AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat,  poultry,  and  egg 
products  inspection  services; 
fee  changes;  comments  due 
by  3-28-03;  published  2-26- 
03  [FR  03-04393] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantk:  fisheries- 
Gulf  of  Mexico  and  South 

Atlantic  coastal 

migratory  pelagic 

resources;  comments 

due  by  3-27-03; 

published  3-12-03  [FR 

03-05898] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exemption  fishing  permit 

applk:atlons;  comments 

due  by  3-27-03; 

published  3-12-03  [FR 

03-05903] 
Northeastern  United  States 
fisheries — 
Monkfish;  comments  due 

by  3-24-03;  published 

3-7-03  [FR  03-05172] 
Northeast  multispecies; 

comments  due  by  3-27- 

03;  published  2-25-03 

[FR  03-04332] 
Spiny  dogfish;  comments 

due  by  3-25-03; 

published  3-10-03  [FR 

03-05719) 
Marine  mammals: 
Incidental  taking — 
Southem  Callfomia;  drift 

gillnet  fishing 

prohibitksn;  loggerhead 

sea  turtles;  comments 

due  by  3-24-03; 

published  2-12-03  [FR 

03-03494] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Ftegulation 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biologk:al,  chemnal,  or 
radiok>gical  attack; 
procurements  of  supplies 
or  services;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Background  checks  for  EPA 
contractors  performing 
services  on-site; 
comments  due  by  3-24- 
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03;  published  1-22-03  [FR 
03-01361] 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Volatile  organic  liquid 
storage  vessels  (irtduding 
those  for  petroleum); 
comments  due  by  3-26- 
03;  published  2-24-03  [FR 
03-04245] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
3-28-03;  published  2-26- 
03  [FR  03-04382] 
Kansas;  comments  due  by 
3-28-03;  published  2-26- 
03  [FR  03-04627] 
Michigan;  comments  due  by 
3-26-03;  published  2-24- 
03  [FR  03-04260] 
Pennsylvania;  comments  ' 
■    due  by  3-27-03;  published 
2-25-03  [FR  03-04256] 
Endangered  and  threatened 
species;  pesticide  regulation; 
comments  due  by  3-25-03; 
published  3-13-03  [FR  03- 
06188] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Arkansas  and  West  Virginia; 
comments  due  by  3-24- 
03;  published  2-19-03  [FR 
03-03951] 
Florida;  comments  due  by 
3-24-03;  published  2-19- 
03  [FR  03-03950] 
Oklahoma  and  California; 
comments  due  by  3-24- 
03;  published  2-19-03  [FR 
03-03953] 
Texas;  comments  due  by  3- 
24-03;  published  2-19-03 
[FR  03-03955] 
Various  States;  comments 
due  by  3-24-03;  published 
2-19-03  [FR  03-03952) 
Television  broadcasting: 
Cable  television  systems — 
Navigation  devices; 
commercial  availability; 
compatibility  lietween 
cable  systems  and 
consumer  electronics 
equipment;  comments 
due  by  3-28-03; 
published  1-16-03  [FR 
03-00948] 
TeleviskHi  stations;  table  of 
assignments: 
Virgin  Islands;  comments 
due  by  3-24-03;  published 
1-28-03  [FR  03-01837] 
FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementation: 


Candidates  opposing  self- 
financed  candidates; 
increased  contribution  and 
coordinated  party 
expenditure  limits; 
comments  due  by  3-28- 
03;  published  1-27-03  [FR 
03-01546] 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 

Federal  supply  schedule 
contracts;  State  and  local 
governments  information 
technology  acquisitk>n; 
comments  due  by  3-24- 
03;  published  1-23-03  [FR 
03-01536] 

Federal  Acquisition  Regulation 

(FAR): 

Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biological,  chemical,  or 
radiological  attack; 
procurements  of  supplies 
or  services;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687] 

GOVERNMENT  ETHICS 
OFFICf 

Privacy  Act;  implementation; 
comments  due  by  3-24-03; 
published  1-22-03  [FR  OS- 
Oil  00) 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Ports  and  watenways  safety: 
Willamette  River,  Portland, 
OR;  security  zone; 
comments  due  by  3-24- 
03;  published  1-22-03  [FR 
03-01286] 

HOMELAND  SECURITY 
DEPARTMENT 

Immigration  and 
Naturalization  Service 

Immigration: 
Immigration  Examinations 
Fee  Account;  fee 
schedule  adjustment; 
comments  due  by  3-25- 
03;  published  1-24-03  [FR 
03-01853] 

HOMELAND  SECURITY 
DEPARTMENT 

Transportation  Security 
Administration 

Alien  holders  of  and 
applicants  for  FAA 
certificates;  threat 
assessments;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01683] 

Citizens  of  United  States  who 
hold  or  apply  for  FAA 
certificates;  threat 
assessments;  comments 
due  by  3-25-03;  published 
1-24-03  [FR  03-01682] 


HOUSmG  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Safety  and  soundness: 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation — 
Financial  and  otiier 
information;  public 
disclosure;  comments 
due  by  3-24-03; 
published  1-23-03  (FR 
03-01298] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (Subsistence 
priority): 

Fish  and  shellfish; 
subsistence  taking; 
comments  due  by  3-28- 
03;  published  2-12-03  [FR 
03-02397] 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Vernal  pool  crustaceans 
and  plants  in  California 
and  Oregon;  comments 
due  by  3-28-03; 
published  3-14-03  [FR 
03-06370] 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  3-25-03; 
published  1-24-03  [FR  03- 
01575] 
LABOR  DEPARTMENT 
Lat>or-Management 
Standards  Office 
Labor-management  standards:  ■ 
Lat)or  organization  annual 
financial  reports; 
comments  due  by  3-27- 
03;  published  2-25-03  [FR 
03-04400] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
Underground  mines — 
Belt  entry  use  as  intake 
air  course  to  ventilate 
woricing  sections  and 
areas  where 
mechanized  equipment 
is  being  installed  or 
removed;  safety 
standards;  comments 
due  by  3-28-03; 
published  1-27-03  [FR 
03-01307] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 


Defense  against  or  recovery 
from  terrorism  or  nuclear, 
biological,  chemical,  or 
radiological  attack; 
procurements  of  supplies 
or  servk:es;  conwnents 
due  by  3-28-03;  published 
1-27-03  [FR  03-01687] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Involuntary  liquidation 
•     regulation — 

Swap  agreements; 
treatment  as  qualified 
financial  contracts  in 
liquidatk>n  or 
conservatorship; 
comments  due  by  3-28- 
03;  published  2r26-03 
[FR  03-04444] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  con^nients  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04107] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Enhanced  flight  vision 
systems;  comments  due 
by  3'-27-03;  published  2- 
10-03  [FR  03-03265] 
Airmen  certification: 

Ineligibility  for  airmen 
certifk;ate  tiased  on 
security  grounds; 
comments  due  t)y  3-25- 
03;  published  1-24-03  [FR 
03-01681] 
Airworthiness  directives: 

Aerospatiale;  comments  due 
by  3-24-03;  published  2- 
21-03  [FR  03-04168] 

Bell;  comments  due  by  3- 
25-03;  published  1-24-03 
[FR  03-01304] 

Eurocopter  France; 
comments  due  by  3-24- 
03;  puBlished  1-21-03  [FR 
03-01191] 

Gulfstream  Aerospace; 
comments  due  by  3-24- 
03;  published  2-21-03  [FR 
03-04166] 

Israel  Aircraft  Industries, 
Ltd.;  comments  due  by  3- 
24-03;  published  2-21-03 
[FR  03-04167] 

Pilatus  Aircraft  Ltd.; 
comments  due  by  3-26- 
03;  published  2-19-03  [FR 
03-03871] 


VI 
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Rolls-Royce  pic;  comments 
due  by  3-28-03;  published 
1-27-03  [FR  03-01676] 

Class  D  and  Class  E 
airspace;  comments  due  by 
3-25-03;  published  2-10-03 
[FR  03-03267] 

Class  E  airspace;  comments 
due  by  3-25-03;  published 
2-19-03  [FR  03-03967] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards:  , 

Rearview  mirrors — 
Convex  mirrors  on 
commercial  trucks  and 
other  vehicles; 
comments  due  by  3-24- 
03;  published  1-22-03 
[FR  03-01353] 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 
Alexandria  Lakes,  MN; 
comments  due  by  3-24- 


03;  published  1-23-03  [FR 
03-01527] 
Alcoholk:  beverages: 
Lat>eling  and  advertising; 
organic  claims;  comments 
due  by  3-27-03;  published 
12-27-02  [FR  02-32614] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Controlled  foreign 
partnerships;  filing 
requirements;  cross- 
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23-02  [FR  02-32151] 

Principal  reskJence  sale  or 
exchange;  reduced 
maximum  exclusk)n  of 
gain;  cross-reference; 
comments  due  by  3-24- 
03;  published  12-24-02 
[FR  02-32279] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 

Bank  Secrecy  Act; 
implementation — 


Suspk:ious  transactions; 
mutual  funds  reporting 
requirements;  comments 
due  by  3-24-03; 
published  1-21-03  [FR 
03-01174] 
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www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  forni  from  the 
Superintendent  of  Documents, 
U.S.  Govemmeni  Printing 
Otfwe,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
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GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  395/P.L.  108-10 

Do-Not-Call  Implementatkin 

Act  (Mar.  11,  2003;  117  Stat. 

557) 
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PENS  is  a  free  electrons  mail 
notifKatlon  servk»  of  newly 
enacted  publk:  laws.  To 
subscrit>e,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 


This  sen/k»  is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk;  inquiries  sent  to  this 
^address. 
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Pamphlet  prints  of  public  laws,  often  reiferred  to  as  slip  laws,- are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the-President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly,  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html  , 
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As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-ofidcial  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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Agency  for  Healthcare  Research  and  Quality 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
National  Healthcare  Quality  Report;  preliminary  measure 
set  for  home  health,  14240-14242 

Agriculture  Department 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyjffds 

Administration 
See  Natural  Resources  Conservation  Service 

Alcohol  and  TotMcco  Tax  and  Trade  Bureau 

PROPOSED  RULES 

Alcoholic  beverages: 

Flavored  malt  beverages,  14291-14303 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  14242-14244 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panels,  14244 

Centers  for  Medicare  &  Medicaid  Services 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Coast  Guard 

RULES 

Drawbridge  operations: 

Louisiana,  14149 
Ports  and  waterways  safety: 

Ohio  River,  Natrium,  WV;  security  zone,  14150-14151 

PROPOSED  RULES 

Ports  and  waterways  safety  and  drawbridge  operations: 
Saginaw  River,  Bay  City.  MI.  14170-14173 

Commerce  Department 

See  Economic  Analysis  Bureau 

See  Foreign-Trade  Zones  Board 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
National  origin  discrimination  as  it  affects  limited 
English  proficient  persons;  prohibition;  policy 
guidance  to  Federal  financial  assistance  recipients, 
14180-14189 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Textile  and  apparel  categories: 
Andean  Trade  Promotion  and  Drug  Eradication  Act — 
Cotton  corduroy  fabrics;  commercial  availability; 
comment  request,  14201-14202 


Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  14202-14203 

Drug  Enforcement  Administration 

RULES 

Privacy  Act;  implementation,  14139-14140 

Economic  Analysis  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  14189-14191 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  14203-14204 
Elementary  and  secondary  education: 
Elementary  and  Secondary  Education  Act; 
implementation — 
Montana  Office  of  Public  Instruction;  compliance 
agreement,  14205-14227 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Los  Alamos  National  Laboratory,  NM,  14227-14229 

Environmental  Protection  Agency 

RULES 

Air  pollution  control:  -  * 

State  operating  permits  programs — 
New  York,  14163-14164 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States:  •       ^ 

Arizona,  14151-14154 
California, 

14156-14163 
Pennsylvania,  14154-14156 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Antimicrobial  formulations;  withdrawn,  14165-14166 
Water  pollution  control: 

National  Pollutant  Discharge  Elimination  System — 
Cooling  water  intake  structures  for  new  facilities; 
withdrawn,  14164-14165 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  14174 
'    Pennsylvania,  14173-14174 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farm  Credit  Administration 

NOTICES 

Meetings;  Simshine  Act,  14233 


Printed  on  recycled  paper. 
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Federal  Aviation  Administration 

PROPOSED  RULES 

Air  traffic  operating  and  flight  rules,  etc.: 
Grand  Canyon  National  Park,  AZ;  special  flight  rules  in 
vicinity^— 
Aircraft  operations;  noise  limitations,  14275-14289 

NOTICES 

Reports  and  guidance  documents:  availability,  etc.: 
Propeller  level  failure  effects;  and  composite  propeller 

blades;  bird  strike,  lightning,  and  centrifugal  load 

testing:  policy  statements.  14271 

Federai  Bureau  of  Investigation 

RULES 

Privacy  Act;  implementation.  14140-14141 

Federal  Communications  Commission 

RULES  « 

Digital  television  stations;  table  of  assignments: 

Kansas.  14166 

North  Dakota.  14166-14167 

Federal  Deposit  insurance  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  14233-14234 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Reliant  Resources.  Inc.,  et  al.,  14229-14230 
Wharton  County  Power  Partners.  L.P..  et  al.,  14230-14232 

Meetings;  Sunshine  Act.  14232-14233 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Traffic  control  devices  on  Federal-aid  and  other  streets 
and  highways;  standards.  14138-14139 

NOTICES 

Environmental  statements;  notice  of  intent: 
Wayne  County.  Ml.  14271-14272 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Indiana  Household  Movers  &  Warehousemen.  Inc., 
14234-14238 

Fish  and  Wildlife  Service     - 

NOTICES 

Agency  information  collection  activities;  proposals, 
subn^issions.  and  approvals,  14257-14258 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Phenylbutazone;  prohibition  of  extralabel  use 
Correction.  14134 
Medical  devices: 
Orthopedic  devices — 
Knee  joint  patellofemorotibial  metal/polymer  porous- 
coated  uncemented  prosthesis,  etc.; 
reclassification.  14134-14138 


NOTICES 
Medical  devices: 

Patent  extension;  regulatory  review  period 
determinations — 
GENESIS  NEUROSTIMULATION  SYSTEM.  14244- 
14245 

Foreign  Assets  Control  Office 

RULES 

Cuban  assets  control  regulations: 

Family  and  educational  travel  transactions,  remittances, 

support  for  Cuban  people  and  humanitarian  projects; 

technical  amendments.  14141-14148 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Illinois.  14191 
Various  States 

Flint  Ink  North  America  Corp.;  pigments,  inks,  and 
varnish  products  manufacturing  and  distribution 
facilities.  14191 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Malheur  National  Forest.  OR,  14175-14178  ' 

Wasatch-Cache  National  Forest.  UT.  14178-14179 

Meetings: 
Resource  Advisory  Committees — 
Wrangell-Petersburg,  14179 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  14238-14239 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Earthquake  Hazards  Reduction  Program,  14258- 
14259 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Agency  designation  actions: 
Mississippi,  14179-14180 

Health  and  Human  Services  Department 

See  Agency  for  Healthcare  Research  and  Quality 

See  Centers  for  Disease  Control  and  Preverition 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office.  Health  and  Human  Services 

Department 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Reports  and  guidance  dociunents;  availability,  etc.: 
Human  life  biotechnologies;  assisted  reproduction, 
embryo  research,  and  human  genetics;  comment 
request  by  President's  Council  on  Bioethics.  14239 
Scientific  misconduct  findings;  administrative  actions: 
Radolf.  Justin.  M.D..  14240 


Health  Resources  and  Services  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Maternal  and  Child  Health  Research  Grants  Review 
Committee;  annual  report,  14245  .^ 

Homeland  Security  Department 

See  Coast  Guard 

Industry  and  Security  Bureau 

NOTICES 

Agency  information  collection  activities.;  proposals, 
submissions,  and  approvals,  14191-14192 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Ambulance  suppliers;  compliance  program  guidance, 
14245-14255 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Minerals  Management  Service 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Carbon  steel  butt-weld  pipe  fittings  from — 

Thailand,  14192-14193 
Fresh  Atlantic  salmon  from — 

Chile,  14193 
Stainless  steel  sheet  and  strip  in  coils  from — 
Germany,  14193-14195 
Italy,  14196 
Taiwan,  14195-14196 
Coimtervailing  duties: 
Pasta  from — 
Italy;  correction,  14198 
Overseas  trade  missions: 
2003  trade  missions — 
Commercial  Security  Trade  Mission  to  Canada,  et  al., 
14198 
Applications,  hearings,  determinations,  etc.: 
Baylor  College  of  Medicine  et  al.,  14196-14197 
MetroHealth  Medical  Center,  14197 

International  Trade  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  14259714260 

Import  investigations: 
Silicon  metal  from —  . 

Russia,  14260  , 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Federal  Bureau  of  Investigation 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulfur  operations: 
Oil  and  gas  drilling  requirements 
Correction,  14274 


Nattonal  Aeronautics  and  Space  Admlnistratton 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Alternative  fuel  vehicle  acquisitions,  14263  , 

National  Commission  on  Terrorist  Attacks  Upon  the 
United  States 

NOTICES 

Hearings.  14263 

NatkMial  Council  on  Disability 

NOTICES 

Meetings: 
Cultural  Diversity  Advisory  Committee,  14263 

National  Foundation  on  the  Arts  arKf  the  Humanities 

NOTICES 
Meetings: 
Arts  National  Council.  14263-14264 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Pacific  cod, 14168-14169 
Atlantic  highly  migratory  species — 
.  Swordfish,  14167-14168 
International  fisheries  regulations:  * 

Pacific  halibut — 
Catch  sharing  plan;  correction,  14167 
NOTICES 

Environmental  statements;  notice  of  intent: 
Florida  Keys  National  Marine  Sanctuary  and  Flower 
Garden  Banks  National  Marine  Sanctuary,  FL; 
seagrass  and  coral  reef  restoration,  14198-14199 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Coimcil,  14199- 

14200 
New  England  Fishery  Management  Council,  14200-14201 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

Guimison  National  Park,  CO;  Black  Canyon,  14259 
Meetings: 

National  Museum  of  African  American  History  and 
Culture  Plan  for  Action  Presidential  Commission. 
14259 

NatkHial  Science  Foundation 

NOTICES 

Meetings: 
Computer  and  Information  Science  and  Engineering 

Advisory  Committee,  14264 
Environmental  Research  and  Education  Advisory 

Committee,  14264 
Polar  Programs  Office  Advisory  Committee,  14264 

Natural  Resources  Conservation  Service , 

RULES 

Support  activities: 
Technical  service  provider  assistance,  14131-14134 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
H.C.  Stark,  Inc.,  Cojdwater,  MI,  14265 
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Meetings: 

Medical  Uses  of  Isotopes  Advisory  Committee,  14265- 
14266 

Source  Term  Modeling  Peer  Review  Committee,  14266 
Meetings;  Sunshine  Act,  14266-14267 
Applications,  hearings,  determinations,  etc.: 

South  Carolina  Electric  &  Gas  Co..  14264-14265 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  14260-14263 

Personnel  Management  Office 

RULES 

Health  and  counseling  programs.  Federal  employees: 
Child  care  costs  for  lower  income  employees;  agency  use 
of  appropriated  funds,  14127-14131 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  14267 

Presidential  Documents 

EXECUTIVE  ORDERS 

Iraq;  confiscating  and  vesting  certain  Iraqi  property  (EO 
13290).  14305-14308 

Securities  and  Exctiange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Merrill  Lynch  Investment  Managers,  L.P.,  et  al.,  14267- 
14269 

Social  Security  Administration 

NOTICES  ^ 

Agency  information  collection  activities;  proposals, 
,    submissions,  and  approvals,  14269-14271 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  14255-14257 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 

Burlington  Northern  &  Santa  Fe  Railway  Co.,  14272 


Paducah  &  Louisville  Railway,  Inc.,  14273 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

■ 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol  and  Tobacco  Tax  and  Trade  Bureau 
See  Foreign  Assets  Control  Office 

Veterans  Affairs  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Vocational  Rehabilitation  and  Employment  Task  Force, 
14273 


Separate  Parts  In  This  Issue 

Part  II 

Transportation  Department,  Federal  Aviation 
Administration,  14275-14289 

Part  ill 

Treasury  Department,  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  14291-14303 

Part  IV 

Executive  Office  of  the  President,  Presidential  Documents, 
14305-14308 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  (Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  792 

RIN3206-AJ77 

Agency  Use  of  Appropriated  Funds  for 
Child  Care  Costs  for  Lower  Income 
Employees 

AGENCY:  Office  of  Personnel 

Management. 

ACnON:  Interim  rule,  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
regulations  to  revise  the  final 
r^ulations  issued  March  14,  2000, 
implementing  the  child  care  subsidy 
program  legislation.  We  are  issuing 
interim  regulations  because  Congress 
made  permanent  the  law  authorizing 
agencies  in  the  executive  branch  of  the 
Federal  Government  to  assist  lower 
income  employees  with  their  child  care 
costs,  thus  making  child  care  more 
affordable  for  those  employees.  0PM 
also  is  issuing  these  revisions  as  part  of 
a  broader  review  of  OPM's  regulations 
to  make  the  regulations  more  readable. 
DATES:  The  regulations  will  become 
effective  March  24,  2003,  and  comments 
must  be  received  on  or  before  May  23, 
2003. 

ADDRESSES:  Send  or  deliver  comments 
to:  U.$.  Office  of  Personnel 
Management,  1900  E  St.,  NW.,  Room 
7315,  Washington,  DC  20415,  Attn. 
Bonnie  Storm.  Comments  may  also  be 
submitted  by  email  to  bstonn@opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Storm  by  telephone  at  (202) 
606-1313;  by  fax (202)  606-2091;  or  by 
email  at  bstorm@opm.gov. 
SUPPLEMENTARY  INFORMATION:  OPM  is 
issuing  interim  regulations  to  revise  the 
i^es  included  in  5  CFR  part  792. 
Congress  enacted  Public  Law  106-58, 
section  643,  on  September  29, 1999, 


which  allowed  executive  agencies  to  use 
appropriated  funds  to  assist  their  lower 
income  Federal  employees  with  the 
costs  of  child  care.  The  authority  was 
first  established  as  a  pilot  program 
effective  from  March  14,  2000,  until 
September  30,  2001. 

OPM  issued  regulations  to  implement 
the  authority,  and  they  were  published 
in  the  Federal  Register  on  March  14, 
2000.  The  authority  for  the  child  care 
subsidy  program  was  made  permanent 
on  November  12,  2001,  by  §  630,  Public 
Law  107-67,  the  2001  Treasury  £Uid 
General  Government  Appropriations 
Act.  These  interim  regulations  address 
the  permanency  of  this  legislation  by 
deleting  irrelevant  dates,  changing  the 
Public  Law  number,  and  deleting 
references  to  the  law  as  new  (§  792.201; 
,  §  792.202;  §  792.204;  §  792.209; 
§  792.214).  Additionally,  the  law  now 
authorizes  advance  payments  to  child 
care  providers  under  certain 
circumstances  as  described  in  §  792.231. 
Revisions  make  the  regulations  easier  to 
imderstand  by  substituting  the  words 
"child  care  subsidy"  for  "tuition 
assistance"  to  avoid  any  confusion 
associated  with  educational  programs 
versus  custodial  care  programs. 

The  regulations  clarify  that  agencies 
must  use  child  care  providers  that  meet 
State  and  local  licensing  standards,  and 
that  employees  are  free  to  choose  among 
both  accredited  and  non-accredited 
providers  in  order  to  qualify.  OPM 
wants  to  ensure  that  Federal  employees 
have  the  widest  possible  choice  in  child 
care  providers  by  making  clear  that  all 
State  and  locally  licensed  or  regulated 
child  care  providers,  meaning  those 
subject  to  the  State  and  local  standards 
of  safety  and  care  for  children,  qualify 
under  the  program. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delayed  Effective  Date 

Pursuant  to  section  553(b)(3)(B)  of 
title  5,  United  States  Code,  I  find  that 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking. 
The  noticed  is  being  waived  because  it 
is  necessary  for  agencies  to  budget  for 
and  implement  a  child  care  subsidy 
program  in  FY2003. 

The  interim  regulations  are  amended 
as  follows: 

Section  792.201— (interim  §  792.200) 
Overseas  locations:  Dtiring  the  pilot 
program  fi-om  March  14,  2000,  to 
September  30,  2001,  agencies  asked 
OPM  to  address  implementation  of  this 


legislation  in  overseas  locations  and  the 
revisions  clarify  that  the  legislation 
applies  to  overseas  locations. 

Section  792.201  and  Sec.  792.218— 
(interim  §  792.200  and  §  792.216) 
Eligible  programs:  The  revisions  include 
a  change  in  policy  that  the  legislation 
applies  to  daytime  summer  programs 
and  continues  to  apply  to  full-time  and 
part-time  care,  including  before  and 
after  school  programs. 

Section  792.203— (interim  §  792.202) 
Notification  to  Congress:  The  revisions 
clarify  that  notification  to  Congress  is  an 
annual  obligation. 

Section  792.205— (interim  §  792.204) 
Data  collection:  The  revisions  state  that  " 
OPM  will  collect  data  annually  for  a 
report  the  agencies  can  use. 

Section  792.206 — (no  interim  section) 
Benefits  to  the  agency:  This  section  has 
been  removed  from  the  regulations  and 
is  included  in  OPM's  child  care  subsidy 
program  guidance. 

Section  792.207— (interim  §  792.205) 
Use  offiinds:  The  revisions  clarify  that 
the  agencies  may  use  appropriated 
funds  ordinarily  used  for  salaries  as 
well  as  funds  for  expenses. 

Section  792.212— (interim  §  792.210) 
Definition  of  civilian  employee:  The 
revisions  clarify  that  private  contractors 
are  not  eligible  for  the  child  care 
subsidy  program. 

Section  792.214— (interim  §  792.212) 
Definition  of  contractor:  The  revisions 
make  the  definition  more  readable  by 
removing  redundancies. 

Section  792.217— (interim  §  792.215} 
Definition  of  a  child  with  a  disability: 
The  revisions  make  the  definition  more 
readable. 

Section  792.221 — ^no  interim  section) 
The  process  for  helping  lower  income 
employees  with  child  care  subsidy:  We 
removed  this  section  from  the 
regulations  arid  included  it  in  OPM's 
child  care  subsidy  program  guidance.    . 

Section  792.223— (interim  §  792.220) 
Are  there  any  conditions  which  the 
child  care  provider  must  meet  in  order 
to  participate  in  this  program:  Has  been 
revised  to  rename  the  section  for  clarify 
purposes  to  "What  are  the  requirements 
that  child  care  providers  must  meet  in 
order  to  participate  in  this  program?" 
Revisions  also  clarify  that  overseas 
agencies  do  not  have  to  be  state  licensed 
and/or  regulated  and  that  agencies  must 
not  restrict  the  use  of  funds  to  apply  to 
accredited  child  care  providers  only. 

Section  792.225— (interim  §  792.222) 
Definition  of  lower  incoine  Federal 
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employee:  The  revisions  make  the 
definition  more  readable  by  deleting 
information  that  appears  instead  in  the 
"Guide  for  Implementing  Child  Care 
Legislation." 

Section  792.227— (interim  §  792.224) 
Payments  to  employees:  Agencies 
requested  that  0PM  address  the  option 
*  of  paying  the  child  care  subsidy  directly 
to  employees  rather  than  the  child  care 
providers  in  special  situations,  and  the 
revisions  address  that  issue. 

Section  792.230— (interim  §  792.227) 
Duration:  The  revisions  clarify  that  the 
child  care  subsidy  program  will  be  in 
effect  as  long  as  the  agency  has  a 
program  in  addition  to  the  conditions 
previously  listed. 

Section  792.232— (interim  §  792.229) 
List  of  restrictions:  The  revisions 
include  a  sample  list  of  restrictions 
agencies  may  place  on  the  program  that 
are  in  line  with  restrictions  the  agencies 
actually  applied  during  the  pilot  phase. 
They  also  clarify  that  agencies  must  not 
restrict  the  use  of  funds  to  apply  to 
accredited  child  care  providers  only. 

Section  792.234— (interim  §  792.231) 
Advance  payments:  The  permanent 
legislation  includes  a  provision  for 
advance  payments.  The  revisions 
address  the  conditions  under  which 
agencies  may  make  advance  payments. 

Section  792.235 — (no  interim  section) 
Disbursement  and  use  of  funds 
oversight  responsibility:  We  removed 
this  section  from  the  regulations 
because  the  information  is  already 
stated  in  interim  §  792.204. 

These  revisions  make  the  regulations 
easier  to  understand  by  substituting  the 
words  "agency"  and  "agencies"  for 
pronouns  denoting  "agency". 

Section  792.203— Notifications:  The 
revisions  substitute  "agencies"  and 
"agency"  for  "we." 

Section  792.228 — Disbursements:  The 
revisions  substitute  "agency"  for  "we." 

Section  792.232— Restrictions:  The 
revisions  substitute  "agency"  for  "we." 

Section  792.233 — Physical  space:  The 
revisions  substitute  "agency"  for  "we." 

The  interim  changes  will  result  in  the 
following  number  order  revisions: 


Revise<l/1nterim  section  no. 

Former 
section  no. 

792.200 

792.201 

792  201  

792.202 

792  202   

792.203 

792  203 

792.204 

792.204 

792.205 

792.205 

792.207 

792.206 

792  207 

792  208 
792.209 

792  208 

792.210 

792.209 „ 

792  210 

792.211 
792.212 

792.211  : 

792.213 

Revised/Interim  section  no. 

Former 
section  no. 

792  212     

792.214 

792  213     

792.215 

792  214 

792.216 

792  215  

792.217 

792  216 

792.218 

792  217 

792.219 

792  218 

792.220 

792  219         

79???? 

792  220 

792.223 

792  221     

792.224 

792  222     

792.225 

792  223 

792.226 

792  224   ■ 

792.227 

792  225 

792.228 

792  226 

792  229 

792  227         

792.230 

792  228      

792.231 

792  229 

792.232 

792  230 

792.233 

792  231  

792.234 

Executive  Order  12866  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

1  certify  that  these  changes  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  pertain  only  to 
Federal  employees  and  agencies. 

Lists  of  Subjects  in  5  CFR  Pail  792 

Alcohol  abuse.  Alcoholism,  Day  care. 
Drug  abuse.  Government  employees. 

Office  of  Personnel  Management. 
Kay  Coles  fames. 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  792  as  follows: 

PART  792— AGENCY  USE  OF 
APPROPRIATED  FUNDS  FOR  CHILD 
CARE  COSTS  FOR  LOWER  INCOME 
EMPLOYEES 

1.  The  authority  citation  for  part  792 
continues  to  read  as  follows: 

Authority:  Sec.  201  of  Pub.  L.  91-616;  84 
Stat.  1849,  as  amended  and  transferred  to  sec. 
520  of  the  Public  Health  Services  Act  by  sec. 
2(b)(13)  of  Pub.  L.  98-24  (42  U.S.C.  290dd- 
1)  and  sec.  413  of  Pub.  L.  92-255.  86  Stat. 
84.  as  amended  and  transferred  to  sec.  525 
of  the  Public  Health  Services  Act  by  sec. 
2(b)(16)(A)  of  Pub.  L.  98-24  (42  U.S.C.  290 
ee-1);  sec.  643,  Pub.  L.  106-58, 113  Stat.  477; 
sec.  630,  Pub.  L.  107-67. 

2.  Subpart  B  is  revised  to  read  as 
follows: 

SubfMft  B— Agency  Use  of  Appropriated 
Funds  for  Child  Care  Costs  for  Lower 
Income  Employees— What  is  the  Child  Care 
Subsidy  Program  Legislation  and  to  Whom 
Does  It  Apply? 

Sec. 


792.200  What  are  the  beneHts  of  the  child 
care  subsidy  program  law? 

792.201  What  is  the  purpose  of  the  child 
care  subsidy  program  law? 

792.202  Do  agencies  have  any  notification 
responsibilities  before  initiating  a  child 
care  subsidy  program  and  when  may 
agencies  obligate  funds  for  the  program?- 

792.203  What  materials  are  available  to 
assist  agencies  with  the  process  of 
establishing  a  child  care  subsidy 
program? 

792.204  Are  there  any  special  reporting  and 
oversight  requirements  related  to  the 
child  care  subsidy  program  law? 

792.205  Which  agency  funds  may  be  used 
for  the  purpose  of  child  care  the  subsidy 
program? 

792.206  Are  agencies  required  to  participate 
in  this  program? 

792.207  When  does  the  child  care  subsidy 
program  law  become  effective  and  how 
may  agencies  take  advantage  of  this  law? 

792.208  What  is  the  deflnition  of  executive 
agency? 

792.209  What  is  the  definition  of  child  care 
subsidy  program? 

792.210  What  is  the  definition  of  civilian 
employee? 

792.211  What  is  the  definition  of  a 
Federally  sponsored  child  care  center? 

792.212  What  is  the  deflnition  of  a  child 
care  contractor? 

792.213  What  is  the  deflnition  of  a  child  for 
this  purpose  of  this  subpart? 

792.214  Which  children  are  eligible  for  this 
subsidy? 

792.215  What  is  the  definition  of  a  child 
with  disabilities? 

792.216  Are  Federal  employees  with 
children  who  are  enrolled  in  summer 
programs  and  part-time  programs  eligible 
for  the  child  care  subsidy  program? 

792.217  Are  part-time  Federal  employees 
eligible  for  the  child  care  subsidy 
program? 

792.218  Does  the  law  apply  only  to  on-site 
Federal  child  care  centers  that  are 
utilized  by  Federal  families? 

792.219  Are  agencies  required  to  negotiate 
with  their  Federal  labor  organizations 
concerning  the  implementation  of  this 
law? 

792.220  What  are  the  requirements  that 
child  care  providers  must  meet  in  order 
to  particiftate  in  this  program? 

792.221  Is  there  a  statutory  cap  on  the 
amount  or  the  percentage  of  child  care 
costs  that  will  be  subsidized? 

792.222  What  is  the  deflnition  of  a  lower 
income  Federal  employee  and  how  is  the 
amount  of  the  child  care  subsidy 
determined? 

792.223  Who  determines  if  a  Federal 
employee  qualifles  as  a  lower  income 
employee  and  how  is  the  program 
administered? 

792.224  Are  child  care  subsidies  paid  to  the 
Federal  employee  using  the  child  care? 

792.225  May  an  agency  disburse  funds  to  . 
an  organization  that  administers  the 
child  care  subsidy  program  prior  to  the 
time  the  employee  receives  the  child 
care  services? 

792.226  How  may  an  agency  disburse  funds 
to  a  Federally  sponsored  child  care 
center  in  a  multi-tenant  building? 


792.227  How  long  will  the  child  care 
subsidy  program  be  in  effect  for  a 
Federal  employee? 

792.228  May  these  funds  be  used  for 
children  of  Federal  employees  who  are 
already  enrolled  in  child  care? 

792.229  May  an  agency  place  restrictions  or 
requirements  on  the  use  of  these  funds, 
and  may  the  agency  restrict  the 
disbursement  of  such  funds  to  only  one 
type  of  care  or  to  one  location? 

792.230  May  an  agency  use  appropriated 
funds  to  improve  the  physical  space  of 
the  farnily  child  care  homes  or  child  care 
centers? 

792.231  Is  an  agency  permitted  to  make 
advance  child  care  subsidy  payments  for 
an  individual  Federal  employee? 

Subpart  B — AgeiKy  Use  of 
Appropriated  Funds  for  Child  Care 
Costs  for  Lower  income  Employees — 
Wlurt  Is  the  Child  Care  Subsidy 
Program  Legislation  and  to  Whom 
Does  It  Apply? 

$792,200    What  are  the  beneftts  Of  the 
child  care  subsidy  program  law? 

Sec.  630  of  Public  Law  107-67 
permits  executive  agencies  to  use 
appropriated  funds  to  improve  the 
affordability  of  child  care  for  lower 
income  Federal  employees.  The  law 
applies  to  child  care  in  the  United 
States  and  in  overseas  locations. 
Employees  can  benefit  from  reduced 
child  care  rates  at  Federal  child  care 
centers,  non-Federal  child  care  centers, 
and  in  family  child  care  homes  for  both 
full-time  and  part-time  programs  such 
as  before  and  after  school  programs  and 
daytime  summer  programs. 

$  792.201    What  Is  the  purpose  of  the  child 
cars  subsidy  program  law? 

The  law  is  intended  to  make  child 
care  more  affordable  for  lower  income 
Federal  employees  through  the  use  of 
agency  appropriated  funds. 

S  792.202    Do  agencies  have  any 
notification  responsibilities  before  initiating 
a  child  care  subsidy  program  and  when 
may  agencies  obli^erte  funds  for  the 
program? 

An  agency  intending  to  initiate  a 
child  care  subsidy  program  must 
provide  notice  to  the  House 
Subcommittee  on  Treasiuy,  Postal 
Service  and  General  Government 
Appropriations;  to  the  Senate 
Subcommittee  on  Treasury  and  General 
Government  Appropriations;  and  to  its 
appropriations  subcommittees  prior  to 
the  obligation  of  funds.  The  agency 
must  also  notify  OPM  of  its  intention. 
The  agency  must  give  notice  to  these 
Congressional  committees  and  OPM 
annually,  and  funds  may  be  obligated 
immediately  after  the  agency  has  made 
these  notifications. 


§  792.203    Wturt  materials  are  available  to 
assist  agencies  with  the  process  of 
establishing  a  child  care  subsidy  program? 

OPM  has  developed  guidance  that 
contains  samples  of  memoranda  of 
understanding,  marketing  tools,  child 
care  subsidy  program  applications,  and 
models  for  determining  subsidy 
program  eligibility.  These  materials  are 
found  in  the  "Guide  for  Implementing 
Child  Care  Legislation — ^Public  Law 
107-67,  Sec.  630."  The  Guide  is 
available  on  OPM's  Web  site,  http:// 
www.opm.gov/wrkfam.  Agencies  may 
also  obtain  a  copy  by  writing  to  OPM  at 
U.S.  Office  of  Personnel  Management, 
Office  of  Work/Life  Programs,  1900  E 
St.,  NW.,  Washington,  DC  20415. 

§  792.204  Are  tt>ere  any  special  reporting 
and  oversight  requirements  related  to  ttie 
child  care  subsidy  program  law? 

Agencies  are  responsible  for  tracking 
the  utilization  of  their  funds  and 
reporting  the  results  to  OPM.  OPM  will 
provide  agencies  the  mandatory 
reporting  form  for  this  purpose.  OPM 
also  will  produce  an  annual  report  for 
use  by  the  agencies. 

$792JM)5    Which  agency  funds  may  be 
used  for  the  purpose  of  ttte  child  care 
subsidy  program? 

Agencies  are  permitted  to  use    ' 
appropriated  funds,  including  revolving 
funds,  that  are  othenvise  available  to 
them  for  salaries  and  expenses. 

$  792.206    Are  agencies  required  to 
participate  in  this  program? 

Agencies  are  not  required  to 
participate  in  this  program.  The 
decision  to  participate  is  left  to  the 
discretion  of  the  agency.  If  an  agency 
chooses  to  participate,  it  may  not  use 
funds  other  than  those  specified  in 
§792.205. 

§792.207    When  does  the  child  care 
subsidy  program  law  become  effective  and 
how  may  agencies  take  advantage  of  this 
law? 

This  authority  was  made  permanent 
on  November  12,.  2001.  Agencies  may 
now  offer  child  care  subsidy  programs 
to  their  lower  income  Federal 
employees  to  help  them  reduce  their 
child  care  costs. 

§792.208    What  Is  the  definition  of 
executive  agency? 

^  The  term  executive  agency  is  defined 
by  section  105  of  title  5,  United  States 
Code,  but  does  not  include  the  General 
Accounting  Office. 

§792.209    Wtiat  Is  the  definition  of  child 
care  sulMldy  program? 

The  term  child  care  subsidy  program^ 
for  the  purposes  of  this  subpart,  means 
the  program  that  results  from  the 


expenditure  of  agency  funds  to  assist 
lower  income  Federal  employees  with 
child  care  costs,  including  such 
activities  as:  Determining  which 
employees  receive  a  subsidy  and  the 
size  of  the  subsidy  each  employee 
receives;  distributing  agency  funds  to 
participating  providers;  and  tracking 
and  reporting  to  OPM  information  such 
as  total  cost  and  employee  use  of  the 
program.  . 

§  792.21 0    What  is  the  definition  of  civilian 
employee? 

The  term  civilian  employee,  for  the 
purposes  of  this  subpart,  means  all 
appointive  positions  in  an  executive 
agency  (5  U.S.C.  105).  It  does  not  refer 
to  private  contractors  hired  by  the 
agencies. 

§  792.21 1    What  is  the  definition  of  a 
Federally  sponsored  child  care  center? 

The  term  Federally  sponsored  child 
care  center,  for  the  purposes  of  this 
subpart,  is  a  child  care  center  that  is 
located  in  a  building  or  space  that  is 
owned  or  leased  by  the  Federal 
Government. 

§792.212    What  Is  the  definition  of  a  child 
care  contractor? 

Section  630  of  Public  Law  107-67 
provides  that  child  care  ser\'ices 
provided  by  contract  are  encompassed 
by  this  new  legislation.  The  term  child 
care  contractor  applies  to  an 
organization  or  individual  providing 
child  care  services  for  which  Federal 
families  are  eligible.  These  entities  are 
commonly  referred  to  as  "child  care 
providers"  in  the  child  care  industry 
and  they  provide  services  under 
contract  in  center-based  child  care  and 
family  child  care  homes. 

§792.213    What  is  the  definition  of  a  child 
for  ttie  purposes  of  this  subpart? 

For  the  purposes  of  this  subpart,  a 
child  is  considered  to  be: 

(a)  A  biological  child  who  lives  with 
the  Federal  employee; 

(b)  An  adopted  child; 

(c)  A  stepchild; 

(d)  A  foster  child; 

(e)  A  child  for  whom  a  judicial 
determination  of  support  has  been 
obtained;  or 

(f)  A  child  to  whose  support  the 
Federal  employee,  who  is  a  parent  or 
legal  guardian,  makes  regular  and 
substantial  contributions. 

§  792.21 4    Which  children  are  eligible  for 
this  sutwidy? 

The  law  covers  the  children  of 
Federal  employees,  excluding  contract 
employees,  from  birth  through  age  13 
and  disabled  children  through  age  18. 
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§  792.21 5  What  is  the  definition  of  a  child 
with  disabilities? 

For  the  purpose  of  this  subpart,  a 
child  with  disabilities  is  defined  as  one 
who  is  unable  to  care  for  himself  or 
herself  based  on  a  physical  or  mental 
incapacity  as  determined  by  a  physician 
or  licensed  or  certified  psychologist. 

§  792.21 6    Are  Federal  employees  with 
children  who  are  enrolled  in  summer 
programs  and  part-time  programs  eligible 
for  the  child  care  subsidy  program? 

Federal  employees  with  children 
(birth  through  age  13)  and  children  with 
disabilities  (children  through  age  18) 
who  are  enrolled  in  daytime  summer 
programs  and  part-time  programs  such 
as  before  and  after  school  programs  are 
eligible  for  the  child  care  subsidy 
program.  The  summer  and  part-time 
programs  must  be  licensed  and/or 
regulated.  • 

§  792.21 7    Are  part-time  Federal  employees 
eligible  for  the  child  care  sut>8idy  program? 

Federal  employees  who  work  part- 
time  are  eligible  for  the  child  care 
subsidy  program. 

§  792.21 8    Does  the  law  apply  only  to  on- 
site  Federal  child  care  centers  that  are 
utilized  by  Federal  families? 

The  bill  includes  non-Federal  center- 
based  child  care  as  well  as  care  in 
family  child  care  homes,  as  long  as  the 
providers  are  licensed  and/or  regulated 
by  the  State  and/or  local  regulating 
authorities. 

§  792.21 9    Are  agencies  required  to 
negotiate  with  their  Federal  lal>or 
organizations  concerning  the 
implementation  of  this  law? 

Agencies  are  reminded  of  their 
obligation  under  5  U.S.C.  7117  to 
negotiate  or  consult,  as  appropriate, 
with  the  exclusive  representatives  of 
their  employees  on  the  implementation 
of  the  regulations  in  this  subpart. 

§  792.220  What  are  the  requirements  that 
child  care  providers  must  meet  In  order  to 
participate  in  this  program? 

The  provider,  whether  center-based  or 
family  child  care,  must  be  licensed  and/ 
or  regulated  by  the  State  and,  where 
applicable,  by  local  authorities  where 
the  child  care  service  is  delivered. 
Outside  of  the  United  States,  agencies 
may  adopt  or  create  criteria  to  ensure  a 
child  care  center  or  family  child  care 
home  is  safe.  Agencies  must  not  restrict 
the  use  of  funds  to  apply  to  accredited 
child  care  providers  only. 


§  792.221    Is  there  a  statutory  cap  on  the 
amount  or  the  percentage  of  child  care 
costs  that  will  be  subsidized? 

The  law  does  not  specify  a  cap  on  the 
amount  or  percentage  of  child  care 
subsidy  that  may  be  subsidized. 

§  792.222    What  is  the  definition  of  a  lower 
income  Federal  employee  and  how  is  the 
amount  of  the  child  care  sulMidy 
determined? 

Each  agency  decides  who  qualifies  as 
a  lower  incoqie  Federal  employee  within 
that  agency.  OPM  has  provided 
guidance  for  determining  eligibility  in 
the  "Guide  for  Implementing  Child  Care 
Legislation — Public  Law  107-67,  Sec. 
630."  This  pubhcation  is  available  on 
OPM's  Web  site,  http://www.opm.gov/ 
wrkfam. 

§  792.223    Who  determines  if  a  Federal 
employee  qualifies  as  a  lower  income 
employee  and  how  is  the  program 
administered? 

The  agency  or  another  appropriately 
identified  organization  determines 
eligibility  using  certain  income  and/or 
subsidy  program  criteria  chosen  by  the 
agency.  If  the  agency  itself  does  not 
administer  the  program,  it  must  select 
another  organization  to  do  so,  using 
procedures  that  are  in  accordance  with 
the  Federal  Acquisition  Regulations. 
Regardless  of  what  organization 
administers  the  program,  the  model  for 
determining  both  the  subsidy  program 
eligibility  and  the  amount  of  the  subsidy 
is  always  determined  by  the  Federal 
agency. 

§  792.224    Are  child  care  subsidies  paid  to 
the  Federal  employee  using  ttte  child  care? 

Agencies  must  pay  the  child  care 
provider  directly,  unless  one  of  the 
following  exceptions  applies: 

(a)  If  an  agency  chooses  to  have  an 
organization  administer  its  program  (see 
§  792.223),  the  organization  pays  the 
child  care  provider; 

(b)  For  overseas  locations,  the  agency 
may  choose  to  pay  the  employee  if  the 
provider  deals  only  in  foreign  currency; 
or  - 

(c)  In  unique  circumstances,  an 
agency  may  obtain  written  permission 
from  OPM  to  do  so. 

§  792.225    May  an  agency  disburse  funds 
to  an  organization  that  administers  the  child 
care  subsidy  program  prior  to  the  time  the 
employee  receives  the  child  care  services? 

The  agency  may  disburse  funds  to  an 
organization  that  administers  the  child 
care  subsidy  program  in  one  lump  sum. 
The  organization  will  be  responsible  for 
tracking  the  funds  and  providing  the 
agency  with  regular  repprts.  An  agency 
contract  should  specify  that  any 
unexpended  funds  shall  be  returned  to 


the  agency  after  the  contract  is 
completed. 

§  792.226    How  may  an  agency  disburse 
funds  to  a  Federally  sponsored  child  care 
center  in  a  multi-tenant  building? 

In  a  multi-tenant  building,  funds  from 
the  agencies  may  be  pooled  together  for 
the  benefit  of  the  employees  qualified 
for  the  child  care  subsidy  program. 

§  792.227    How  long  will  the  child  care 
sutMidy  program  be  in  effect  for  a  Federal 
employee? 

The  child  care  subsidy  program,  in 
the  form  of  a  reduced  child  care  cost 
rate,  shall  be  in  effect  from  the  time  the 
agency  makes  a  decision  for  a  particular 
Federal  employee  and  the  child  is 
enrolled  in  the  program  until  one  of  the 
following  occurs: 

(a)  The  child  is  no  longer  enrolled  in 
the  program; 

(b)  The  employee  no  longer  qualifies 
as  a  "lower  income  employee';  or 

(c)  The  agency  no  longer  has  a  child 
care  subsidy  program. 

§  792.228    May  these  funds  be  used  for 
children  of  Federal  employees  who  are 
already  enrolled  in  child  care? 

The  funds  may  be  used  for  children 
currently  enrolled  in  child  care  as  long 
as  their  families  meet  the  child  care 
subsidy  program  eligibility 
requirements  established  by  the  agency. 

§792.229    May  an  agency  place  restrictions 
or  requirenwnts  on  the  use  of  these  funds, 
and  may  the  agency  restrict  the 
disbursement  of  such  funds  to  only  one 
type  of  child  care  or  to  one  location? 

(a)  Depending  on  the  agency's  staffing 
needs  and  the  employees'  own  needs, 
including  the  local  availability  of  child 
care,  the  agency  may  choose  to  place 
restrictions  on  the  use  of  its  funds  for 
the  child  care  subsidy  program.  For 
example,  an  agency  may  decide  to 
restrict  use  to  the  following: 

(1)  Federal  employees  who  are  full- 
time  permanent  employees; 

(2)  Federal  employees  using  an 
agency  on-site  child  care  center; 

(3)  Federal  employees  using  full-time 
child  care;  or 

(4)  Federal  employees  using  child 
care  in  specific  locations. 

(a)  With  the  exception  of  §  792.229(c) 
an  agency  may  determine  whether  and 
what  restrictions  to  impose  on  the  use 
of  appropriated  funds  for  the  child  care 
subsidy  program. 

(b)  Agencies  must  not  restrict  the  use 
of  funds  to  apply  to  accredited  child 
care  providers  only. 


§792.230    May  an  agency  UM  appropriatMi 
funds  to  improve  the  physical  space  of  the 
family  child  care  homes  or  child  care 
centere? 

An  agency  may  not  use  appropriated 
funds  imder  this  program  to  improve 
the  physical  space  of  child  care  centers 
and  family  child  care  homes. 

§  792.231    Is  an  agency  permitted  to  make 
advance  child  care  subsidy  program 
payments  for  an  Individual  Federal 
employee? 

An  agency  may  choose  to  make 
advance  payments  to  a  child  care 
provider  in  certain  situations.  Advance 
payments  may  be  paid  to  the  child  care 
provider  when  the  provider  requires 
payment  up  to  one  month  in  advance  of 
rendering  services.  Except  in 
accordance  with  §  792.225,  an  agency 
may  not  make  advance  payments  for 
more  than  one  month  before  the 
employee  receives  child  care  services. 

(FR  Doc.  03-6887  Filed  3-21-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

7  CFR  Part  652 

Technical  Service  Provider  Assistance 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  rulemaking  amends  the 
technical  service  provider  assistance 
nde,  7  CFR  part  652,  published  in  the 
Federal  Register  on  November  21,  2002, 
by  setting  forth  the  United  States 
Department  of  Agriculture  (Department) 
process  for  establishing  payment  rates 
for  program  participant  acquisition  of 
technical  services.  In  addition,  this 
rulemaking  sets  forth  the  Department's 
policy  regarding  subcontracting  by 
technical  service  providers  in  the  course 
of  their  delivery  of  technical  services 
and  amends  7  CFR  part  652  accordingly. 
Finally  the  Department  is  using  the 
opportunity  presented  by  this 
rulemaking  to  clarify  its  policy 
regarding  the  certification  process,  to 
amend  the  definition  of  technical 
service  provider  in  7  CFR  652.21,  and  to 
amend  die  dates  for  submitting  an 
Application  for  Certification  in  7  CFR 
652.21(f)  and  (d).  The  Natural  Resources 
Conservation  Service  (NRCS)  seeks 
conunents  from  the  public  on  this 
interim  final  rule. 


DATES:  Effective  date:  March  24,  2003. 
Comments  on  this  rule  must  be  received 
by  June  23,  2003. 

ADOftESSES:  Send  comments  by  mail  to 
Melissa  Hammond,  Technical  Service 
Provider  Coordinator,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington,  DC  20013,  or  by  e-mail  to: 
melissa.hammond@usda.gov,  Attention: 
"Technical  Service  I*rovider  Assistance. 
This  interim  final  rule  may  also  be 
accessed  via  the  Internet  through  the 
NRCS  Home  Page  at  http:// 
www.nrcs.usda.gov,  by  selecting  Farm 
Bill  2002. 

FOR  FURTHER  INFORMATKNI  CONTACT: 
Melissa  Hammond,  Technical  Service 
Provider  Coordinator,  Strategic  Natural 
Resource  Issues  Staff,  NRCS,  P.O.  Box 
2890,  Washington,  DC  20013-2890; 
telephone:  (202)  720-6731;  fax:  (202) 
720-3052;  submit  e-mail  to: 
gary.gross®usda.gov,  Attention: 
Technical  Service  Provider  Assistance. 
SUPPLEMENTARY  INFORMATKNI: 

Discussion 

Payment  Rates 

As  indicated  in  the  preamble  section 
of  the  technical  service  provider  interim 
final  rule,  7  CFR  part  652,  the 
Department  is  publishing  this  interim 
final  rule,  which  amends  the  technical 
service  provider  ruie,  in  order  to  set 
forth  the  Departmeiit's  method  of  setting 
payment  rates  for  technical  service 
provider  reimbiusement.  Accordingly, 
this  rulemaking  adds  a  new  paragraph 
(j)  to  section  652.5  of  the  existing 
technical  service  provider  nde,  and 
adds  a  new  paragraph  (h)  to  section 
652.4,  which  addresses  the  use  of 
subcontractors.  This  rulemaking  also 
clarifies  the  Department's  policy 
regarding  the  certification  process  set 
forth  in  the  interim  final  rule  at  7  CFR 
part  652.21. 

The  Department  will  determine 
payment  rates  by  setting  not-to-exceed 
rates  for  technical  services.  The 
Department  may  use  some  of  the 
methods  set  forth  in  the  preamble  of  the 
interim  final  rule,  7  CFR  part  652,  when 
calculating  these  rates,  including 
conducting  a  national  survey  of 
technical  service  providers  and  vendors 
who  provide  technical  services  to 
determine  their  price  data  for  actual 
services  performed  and  using  NRCS's 
own  cost  of  providing  technical 
services.  In  addition,  when  determining 
not-to-exceed  rates,  NRCS  may  use  other 
sources  of  data  that  it  determines  are 
reliable,  including  its  own  cost  of 
procuring  technical  services.  The 
Department  chose  this  method  to  set  the 
technical  service  not-to-exceed  rates 


because  it  provides  direct  input  bom 
the  marketplace. 

For  at  least  the  first  year  of 
implementation  of  the  technical  service 
provider  process,  one  of  the  methods 
NRCS  will  use  to  obtain  cost  data  is 
directly  from  technical  service  providers 
through  the  existing  Internet-based 
posting  system  called  FedBizOpps. 
Through  a  notice  on  the  NRCS  Web  site, 
and  using  existing  agency  mailing  lists, 
the  Department  will  be  requesting 
providers  to  respond  to  a  solicitation 
posted  at  the  FedBizOpps  Web  site, 
http://wWw.fedbizopps.gov/ ,  for  cost 
data  related  to  specific  categories  of 
technical  services  and  specific 
geographic  areas.  The  Department 
anticipates  that  it  will  post  this 
solicitation  by  March  1,  2003.  Any  price 
data  collected  from  technical  service 
providers  and  vendors  with  the  national 
survey  is  for  informational  purposes 
only  to  assist  the  Department  in 
establishing  payment  rates  for  technical 
services.  Submission  of  price  data  by 
the  provider  does  not  obligate  the 
Department,  nor  does  it  guarantee  the 
provider  the  award  of  a  s{>ecific  contract 
by  any  program  participant  or  the 
Department  for  carrying  out  technical 
services. 

NRCS  will  analyze  the  pricing 
information  submitted  through 
FedBizOpps,  and  that  obtained  from 
other  sources,  using  a  standardized 
methodology.  Not-to-exceed  payment 
rates  will  be  established  nationally  on  a 
State  by  State  basis  for  categories  of 
technical  services.  To  ensure 
consistency  across  State  lines,  NRCS 
will  coordinate  payment  rates  between 
adjacent  States  where  similar  resource 
conditions  and  agricultural  operations 
exist,  taking  into  account  differences  in 
State  laws,  the  cost  of  doing  business, 
competition,  and  other  variables.  NRCS 
may  subsequently  adjust  the  rates,  as 
needed  on  a  case  by  case  basis,  during 
program  implementation  in  response  to 
unusuaT  conditions  or  unforeseen 
circumstances,  such  as  services 
provided  for  highly  complex  technical 
situations,  emergency  conditions, 
serious  threats  to  human  health  or  the 
environment,  or  major  resource 
limitations.  In  these  cases,  NRCS  will 
set  a  case-specific  not-to-exceed 
payment  rate.  The  Department  will 
review  the  Technical  Service  Provider 
system,  iticluding  the  certification, 
payment,  and  technical  service  quality 
evaluation  processes,  by  March  1,  2004. 

In  order  to  encourage  participants  to 
consider  price  in  their  selection  of 
technical  service  providers,  NRCS- may 
provide  program  participants,  who 
select  technical  service  providers  with 
prices  below  the  not-to-exceed  rate. 
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with  a  credit  of  50  percent  of  the 
technical  service  savings  to  apply 
toward  their  cost  of  practice  installation. 
Specifically,  the  program  participant 
would  receive  50  percent  of  the  cost 
savings  of  the  difference  between  the 
not-to-exceed  rate  and  the  actual  billing 
for  the  technical  services  provided.  For 
example,  if  the  not-to-exceed  rate  for 
technical  services  for  a  conservation 
practice  is  $10,000,  and  the  participant 
chooses  a  provider  whose  service  costs 
$9,000,  the  participant  has  earned  a 
$500  credit  toward  the  cost  of  practice 
installation.  Assuming  the  participant's 
application  has  been  selected  for 
funding,  the  practice  to  be  installed  cost 
$20,000,  and  the  cost  share  requirement 
is  50  percent,  then  the  participant's  cost 
share  of  the  practice  would  be  $9,500. 
Using  this  incentive  system,  both  the 
participant  and  the  Federal  government 
enjoy  a  net  savings,  and  the  end  result 
is  a  more  efficient  and  cost-effective 
process. 

Under  no  circumstances  may  the 
earning  of  credits  by  a  participant  result 
in  the  Department  exceeding  any 
statutory  limitation  on  cost-sharing  or 
.  payments  for  a  particular  program. 
Additionally,  the  earning  of  credits  has 
no  bearing  on  whether  an  application 
for  financial  assistance  (installation  of 
conservation  practices)  is  selected. 
Consequently,  the  credit  system  will  not 
result  in  a  violation  of  any  statutory 
prohibition  against  "bidding  down," 
(i.e.,  using  cost  as  the  deciding  factor 
when  choosing  among  applications  that 
are  expected  to  yield  comparable 
environmental  benefits). 

NRCS  believes  that  this  dynamic 
approach  to  setting  not-to-exceed 
payment  rates  and  providing  incentives 
to  program  participants  to  choose 
competitively  priced  services  will  help 
ensure  that  its  payment  rates  do  not  lag 
behind  the  development  of 
technological  efficiencies  that  decrease 
the  time  and  cost  associated  with  the 
delivery  of  technical  services. 

NRCS  is  interested  in  receiving 
comments  on  any  aspect  of  payment 
rates  included  in  this  rulemaking 
amendment  or  any  other  items  regarding 
payment  rates. 

Use  of  Subcontractors  By  Technical 
Service  Providers 

Technical  service  providers  may  not 
always  have  the  expertise  needed  to 
carry  out  all  aspects  of  delivering 
technical  services  for  conservation 
practices  or  for  conservation  planning. 
Therefore,  in  order  to  make  efficient  use 
of  the  marketplace,  technical  service 
providers  contracted  to  carry  out 
technical  services  may  use  the  services 
of  subcontractors  who  are  certified  by 


NRCS  for  the  specific  technical  services 
or  expertise  needed.  The  contracted 
technical  service  provider  remains 
responsible  for  the  overall  technical 
services  provided.  In  addition, 
subcontracted  technical  service 
providers  are  responsible  for  providing 
services  in  accordance  with  the  terms  of 
their  Certification  Agreement.  Technical 
service  providers  will  not  be  reimbursed 
if  they  subcontract  with  entities  that  are 
not  certified  providers  for  th'e  particular 
technical  services  which  they  are 
providing. 

National  Certification 

The  Department  is  using  the 
opportunity  presented  by  this 
rulemaking  to  clarify  its  policy 
regarding  the  certification  process  set 
forth  in  the  interim  final  rule  at  7  CFR 
part  652.  The  technical  service  provider 
certification  process  is  a  national 
certification  process  with  uniform 
criteria  and  requirements;  see  7  CFR 
part  652.21.  Applicants  can  apply  for 
certification  to  the  Chief,  NRCS,  through 
the  agency's  TechReg  Web  site  using 
one  application,  and  listing  each  State 
for  which  the  applicant  wishes  to  be 
considered  for  certification.  Applicants 
must  meet  the  certification  criteria  for 
each  category  of  technical  services  in 
which  they  desire  certification. 

Applicants  are  required  to  self-certify 
that  they  meet  all  applicable  State 
licensing  or  similar  requirements  for 
those  technical  services  where 
certification  is  sought  for  each  State. 
Applicants  for  certification  must 
demonstrate,  through  documentation  of 
training  or  experience,  familiarity  with 
NRCS  guidelines,  criteria,  standards, 
and  specifications  as  set  forth  in  the 
applicable  NRCS  manuals,  handbooks, 
field  office  technical  guides,  and 
supplements  thereto,  for  planning  and 
applying  specific  conservation  practices 
and  management  systems  for  which 
certification  is  sought.  In  addition  to 
National  and  State  NRCS  guidelines  and 
critejia,  applicants  must  also  be  familiar 
with  any  unique  criteria  required  at  the 
county  level  for  particular  practices 
before  providing  services  in  a  particular 
county.  By  signing  a  Certification 
Agreement,  applicants  are 
acknowledging  that  they  are  aware  of 
these  local  criteria,  and  agree  to 
familiarize  themselves  with  any  such 
criteria  by  contacting  the  appropriate 
NRCS  State  official  before  providing 
technical  services.  In  order  to  be 
considered  for  certification,  the 
applicant  must  submit  a  completed 
Certification  Application  to  NRCS 
electronically  through  the  TechReg  Web 
site.  The  Department  encourages 
applicants  and  certified  technical 


service  providers  to  participate  in  NRCS 
sponsored  trainings  at  the  State  and 
local  level  in  order  to  gain  familiarity 
with  NRCS  local  criteria  and  guidelines, 
as  well  as  to  stay  current  on  new 
developments  in  agency  policy  related 
to  the  provision  of  technical  services. 
NRCS  is  amending  the  definition  of 
technical  service  provider.to  reflect 
national  certification.  NRCS  is  also 
revising  the  dates  from  March  1,  2003, 
to  Jujie  1,  2003,  for  submitting  an 
application  regarding  conditional 
certifications  in  section  652.21(f)  and 

(g). 

Request  for  Comments 

NRCS  is  extending  the  comment 
period  for  the  Technical  Service 
Provider  Assistance  Interim  Final  Rule 
published  on  November  21,  2002,  Vol. 
67,  No.  225,  for  30  days.  Comments 
must  be  received  by  the  date  indicated 
at  the  beginning  of  this  amendment. 
Comments  on  this  amendment  must  be 
received  within  90  days  after 
publication  in  the  Federal  Register  in 
accordance  with  the  date  indicated  at 
the  beginning  of  this  amendment. 

NRCS  is  interested  in  receiving 
additional  feedback  from  the  public  on 
the  following  issues. 

Whether  governing  board  members  of 
a  public  agency  should  or  should  not  he 
engaged  as  private  consultant  technical 
service  providers  or  as  technical  service 
providers  under  the  auspices  of  that 
public  agency. 

Whether  or  not  there  should  be  a 
maximum  number  of  uncertified 
employees  serving  under  the  direction 
of  a  certified  individual  within  a 
private-sector  entity,  or  a  public  agency 
where  that  certified  individual  warrants 
the  work  of  those  uncertified  employees 
and  what  that  maximum  number  should 
be. 

Regulatory  jGertifications 

Executive  Order  12866 

Pursuant  to  Executive  Order  12866 
(58  FR  51735,  October  4,  1993),  it  has 
been  determined  that  this  interim  final 
rule  is  a  significant  regulatory  action, 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 
Pursuant  to  section  6(a)(3)  of  Executive 
Order  12866,  NRCS  conducted  an 
economic  analysis  of  the  potential 
impacts  associated  with  the  interim 
final  rule  for  Technical  Service  Provider 
Assistance  published  in  the  Federal 
Register  on  November  21.  2002,  and 
included  the  analysis  as  part  of  a 
Regulatory  Impact  Analysis  document 
prepared  for  that  interim  final  rule.  The 
provisions  of  this  interim  final  rule  do 
not  alter  the  analysis  that  was  originally 


prepared.  A  copy  of  the  analysis  is 
available  upon  request  from  Gary  Gross, 
Resource  Conservationist,  Natiiral 
Resources  Conservation  Service,  P.O. 
Box  2890.  Washington.  DC  20013-2890; 
or  by  e-mail  to  gary.gross@usda.gov, 
Attention:  Technical  Service  Provider 
Assistance — Economic  Analysis;  or  at 
the  following  Web  address:  http:// 
www.nrcs.  usda.gov. 

Executive  Order  12988 

This  interim  final  rule  has  been 
reviewed  in  accordance  with  Executive 
Order  12988.  The  provisions  of  this 
interim  final  rule  are  not  retroactive. 
The  U.S.  Department  of  Agriculture 
(USDA)  has  not  identified  any  State  or 
local  laws  that  are  in  conflict  with  this 
regulation,  or  that  would  impede  full 
implementation  of  this  rule.  In  the  event 
that  such  conflict  is  identified,  the 
provisions  of  this  interim  final  rule 
preempt  State  and  local  laws  to  the 
extent  that  such  laws  are  inconsistent 
with  this  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  is  not 
applicable  to  this  rule  because  the 
Secretary  of  Agriculture  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

National  Environmental  Policy  Act 

The  regulations  promulgated  by  this 
rule  do  not  authorize  any  action  that 
may  negatively  affect  the  human 
enviroiunent.  Accordingly,  an  analysis 
of  impacts  under  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321  et  seq.,  has  not  been  performed. 
This  interim  final  rule  will  help 
implement  new  and  existing  USDA 
conservation  programs,  which  are 
subject  to  the  environmental  analyses 
pursuant  to  the  National  Enviromnental 
Policy  Act.  , 

Paperwork  Reduction  Act 

Section  2702  of  the  Farm  Seciuity  and 
Rural  Investment  Act  of  2002  requires 
that  the  promulgation  of  regulations  and 
the  administration  of  title  II  of  said  Act, 
which  authorizes  the  use  of  certified 
technical  service  providers,  be  carried 
out  without  regard  to  chapter  35  of  title 
44  of  the  United  States  Code  (commonly 
known  as  the  Paperwork  Reduction 
Act).  Accordingly,  these  regulations, 
related  forms,  and  other  information 
collection  activities  needed  to  establish 
payment  rates  imder  these  regulations, 
are  not  subject  to  review  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act. 


NRCS  is  committed  to  compliance 
with  the  Government  Paperwork 
Elimination  Act  (GPEA)  and  the 
Freedom  to  E-File  Act,  which  require 
government  agencies,  in  general,  to 
provide  the  public  with  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible,  and  to  NRCS  fn 
particular.  The  forms  and  other 
information  collection  activities 
required  for  participation  in  technical 
services  delivery  under  the  technical 
service  provider  assistance  rule, 
amended  by  this  rule,  are  not  fully 
implemented  for  the  pubUc  to  conduct 
business  with  NRCS  electronically. 
Hqwever,  the  required  standard  forms 
discussed  in  this  nde  will  be  available 
electronically  through  the  USDA 
eForms  Web  site, 
ativww.sc.egov.usda.gov,  for 
downloading.  The  regulation  will  be 
available  at  the  NRCS  home  page  at 
www.nrcs.usda.gov. 

Unfunded  Mandates  Reform  Act  of  1995 

Piirsuant  to  title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4,  NRCS  assessed  the  effects  of  this 
rulemaking  action  on  State,  local,  and 
tribal  governments,  and  the  pubUc.  This 
action  does  not  compel  the  expenditure 
of  $100  million  or  more  by  any  State, 
local,  or  tribal  governments,  or  anyone 
in  the  private  sector;  therefore,  a 
statement  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994 

Pvusuant  to  section  304  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994,  Pub.  L. 
104-354,  USDA  classified  this  interim 
final  rule  as  not  major. 

Civil  Rights  Impact  Analysis 

A  Civil  Rights  Impact  Analysis  was 
completed  for  the  interim  final  rule  for 
Technical  Service  Provider  Assistance 
published  in  the  Federal  Register  on 
November  21,  2002.  The  provisions  of 
this  interim  final  rule  do  not  alter 
analysis  that  was  originally  prepared. 
The  review  revealed  no  factors 
indicating  any  disproportionate  adverse 
civil  rights  impacts  for  participants  in 
NRCS  programs  and  services  who  are 
minorities,  women,  or  persons  with 
disabilities.  A  copy  of  this  analysis  is 
available  upon  request  from  Gary  Gross, 
Resource  Conservationist,  Natural 
Resources  Conservation  Service,  P.O. 
Box  2890,  Washington,  DC  20013-2890; 
or  by  e-mail  to  gary.gross@usda.gov. 


Attention:  Technical  Service  Provider 
Assistance — Civil  Rights  Impact 
Analysis;  or  at  the  following  Web 
address:  http://www.nrcs.usda.gov. 

List  of  Subiects  in  7  CFR  Part  652 

Natural  Resources  Conservation 
Service,  Soil  conservation,  Technical 
assistance.  Water  resources. 

For  the  reasons  stated  in  the 
preamble,  the  Natiiral  Resources 
Conservation  Service  hereby  amends 
title  7  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

Accordingly,  title  7  of  the  Code  of 
Federal  Regulations  part  652  is 
amended  by  adding  a  new  paragraph. 

PART  652— TECHNICAL  SERVICE 
PROVIDERCC  ASSISTANCE 

1.  The  authority  citation  for  part  652 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3842. 

2.  Section  652.5  is  amended  by 
revising  paragraph  (d)  and  adding  a  new 
paragraph  (j)  to  read  as  follows: 

§652.5    Program  participant  acquisition  of 
tectinical  services. 

***** 

(d)  To  obtain  payment  for  technical 
services,  the  program  participant  must 
submit  to  the  Department  an  invoice, 
supporting  dociunentation,  and  a 
request  for  payment.  The  Department 
may  pay  a  program  participant  for 
technical  services  provided  by  a 
technical  service  provider  hired  by  the 
program  participant  through  a 
reimbursement  payment  made  directly 
to  the  program  participant;  or  upon 
receipt  of  an  assignment  of  payment 
fitjm  the  program  participant,  a  jJayment 
made  directly  to  the  technical  service 
provider. 
***** 

(j)  Payment  rates. 

(1)  NRCS  will  establish  payment  rates 
by  calculating  not-to-exceed  rates  for 
technical  services.  NRCS  will  calcidate 
not-to-exceed  rates  using  price  data  that 
it  may  acquire  through  various  sources 
that  it  deems  reUable. 

(2)  Establishing  not-to-exceed 
payment  rates. 

(i)  NRCS  will  analyze  the  pricing 
information  using  a  standardized 
methodology. 

(ii)  Not-to-exceed  payment  rates  will 
be  established  nationally  on  a  State  by 
State  basis  for  categories  of  technical 
services. 

(iii)  NRCS  will  coordinate  payment 
rates  between  adjacent  States  to  ensure 
consistency  where  similar  resource 
conditions  and  agricultiual  operations 
exist.  Payment  rates  may  vary  to  some 
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degree  between  States  due  to  differences 
in  State  laws,  the  cost  of  doing  business, 
competition,  and  other  variables. 

(iv)  NRCS  will  review  payment  rates 
annually,  or  more  frequently  as  needed, 
and  adjust  the  rates  based  upon  data 
from  existing  contracts.  Federal  cost 
rales,  and  other  appropriate  sources. 

(v)  NRCS  may  adjust  payment  rates, 
as  needed,  on  a  case-by-case  basis,  in 
response  to  unusual  conditions  or 
unforeseen  circumstances  in  delivering 
technical  services  such  as  highly 
complex  technical  situations, 
emergency  conditions,  serious  threats  to 
human  health  or  the  environment,  or 
major  resource  limitations.  In  these 
cases,  NRCS  will  set  a  case-specific  not- 
to-exceed  payment  rate  based  on  the 
Department's  determination  of  the 
scope,  magnitude,  and  timeliness  of  the 
technical  services  needed. 

(3)  Cost  share  credits.  In  order  to 
encourage  competitive  pricing,  a 
program  participant  may  earn  credits 
toward  their  cost-share  for  practice 
installation  under  a  program  contract 
when  a  participant  selects  a  technical 
service  provider  with  prices  below  the 
not-to-exceed  rates  for  the  provision  of 
technical  services.  The  credits  earned 
will  be  equal  to  a  percentage  of  the 
savings  generated  by  the  participant  by 
choosing  a  lower  cost  technical  service 
provider.  However,  in  no  cases  may  the 
application  of  cost  share  credits  to  a 
program  contract  result  in  the 
Department  exceeding  any  statutory 
limitations  on  cost  sharing  or  payments 
for  a  particular  program. 

3.  Section  652.1  is  amended  by 
revising  the  definition  of  technical 
service  provider  to  read  as  follows: 

§652.1     Definitions. 

***** 

Technical  service  provider  means  an 
individual,  entity,  or  public  agency 
certified  by  NRCS  and  placed  on  the 
approved  list  to  provide  technical 
services  to  program  participants  or  to 
the  Department. 

4.  Section  652.4  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§  652.4    Technical  service  standards. 

•         *         •         *         • 

(h)  Technical  service  providers  may 
utilize  the  services  of  subcontractors  to 
provide  specific  technical  services  or 
expertise  needed  by  the  technical 
service  provider,  provided  that  the 
subcontractors  are  certified  by  NRCS  in 
accordance  with  this  part  for  the 
particular  technical  services  to  be 
provided  and  the  technical  services  are 
provided  in  terms  of  their  certification 
agreement.  Payments  will  not  be  made 


for  any  technical  services  provided  by 
uncertified  subcontractors. 

5.  In  §652.21  paragraphs  (f)  and  (g) 
are  revised  to  read  as  follows: 

***** 

(f)  An  individual,  private-sector 
entity,  or  public  agency  is  conditionally 
certified  provided  they  had  entered  into 
a  contract,  cooperative  agreement,  or 
contribution  agreement  with  the 
Department  prior  to  March  24,  2003  to 
provide  technical  services  and  they 
submit  an  Application  for  Certification 
by  June  1,  2003.  An  individual,  private- 
sector  entity,  or  public  agency  with 
conditional  certification  status  under 
this  paragraph  may  continue  to  provide 
technical  services  in  accordance  with 
the  terms  and  conditions  of  the  above- 
described  contract,  cooperative 
agreement,  or  contribution  agreement. 
Conditional  certification  shall  expire 
either  by  the  date  NRCS  and  the 
individual,  private-sector  entity,  or 
public  agency  enter  into  a  Certification 
Agreement,  as  described  in 

§  652.22(c)(1)  or  September  30,  2003, 
whichever  is  earlier. 

(g)  An  individual  is  conditionally 
certified  if  the  individual  was  certified 
under  NRCS  policy  in  effect  prior  to 
March  24,  2003,  and  submits  an 
Application  for  Certification  by  June  1, 
2003.  An  individual  with  conditional 
certification  status  under  this  paragraph 
may  continue  to  provide  technical 
services  to  the  Department  and  to 
program  participants  in  accordance  with 
the  above-described  prior  certification. 
Conditional  certification  shall  expire 
either  by  the  date  NRCS  and  the 
individual  enter  into  a  Certification 
Agreement,  as  described  in 

§  652.22(c)(1)  or  September  30,  2003, 
whichever  is  earlier. 

Signed  in  Washington.  EXZ  on  March  7, 
2003. 

Bruce  I.  Knight. 

Chief,  Natural  Resources  Conservation 
Service. 
|FR  Doc:.  0.3-6668  Filed  3-21-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  530 

[Docket  No.  03N-0024] 

New  Animal  Drugs;  Phenylbutazone; 
ExtralalMl  Animal  Drug  Use;  Order  of 
ProtiibKion;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  February  28.  2003  (68  FR 
9528).  The  document  issued  an  order 
prohibiting  the  extralabel  use  of 
phenylbutazone  animal  and  human 
drugs  in  female  dairy  cattle  20  months 
of  age  or  older.  FDA  is  correcting  the 
regulation  listing  the  prohibition  by 
ceplacing  "Phenylbutazone"  with 
"Phenylbutazone  in  female  dairy  cattle 
20  months  of  age  or  older."  This 
correction  is  being  made  so  that  the 
phenylbutazone  listing  accurately 
reflects  the  agency's  intent,  which  is 
reflected  in  the  preamble  to  the  final 
rule. 

DATES:  This  rule  is  effective  May  29, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  J.  Dunnavan,  Center  for 
Veterinary  Medicine  (HFV-230).  Food 
and  Drug  Administration.  7500  Standish 
PL,  Rockville.  MD  20855,  301-827- 
1168.  e-mail:  gdunnava@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-4741,  appearing  on  page  9528  in  the 
Federal  Register  of  Friday,  February  28, 
2003,  the  following  correction  is  made: 

§530.41    [Corrected] 

On  page  9530.  in  the  first  column,  in 
§  530.41  Drugs  prohibited  for  extralabel 
use'in  animals,  in  paragraph  (a)(12), 
"Phenylbutazone."  is  corrected  to  read 
"Phenylbutazone  in  female  dairy  cattle 
20  months  of  age  or  older." 

Dated:  March  13,  2003. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  03-6891  Filed  3-21-03;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  888 

[DocketNo.OON-0018] 

Medical  Devices;  Reclassification  of 
the  Knee  Joint  Patellofemorotibial 
Metal/Polymer  Porous-Coated 
Uncemented  Prosthesis  and  the  Knee 
Joint  Femorotibiai  (Uni- 
compartmental) Metal/Polymer  Porous- 
Coated  Uncemented  Proathesis 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 
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SUMMARY:  The  Food  and  Drug 
Adnnnistration  (FDA)  is  annoimcing 
that  it  has  reclassified  two  fixed-bearing 
knee  joint  prostheses,  the  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis, 
which  is  intended  to  be  implanted  to 
replace  a  knee  joint,  and  the  knee  joint 
femorotibiai  (uni-compartmental)  metal/ 
polymer  porous-coated  uncemented 
prosthesis,  which  is  intended- to  be 
implanted  to  replace  part  of  a  knee  joint. 
FDA  has  reclassified  the  devices  from 
class  in  (premarket  approval)  into  class 
II  (special  controls).  The  special  control 
that  will  apply  is  a  guidance  document 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Knee  Joint 
Patellofemorotibial  and  Femorotibiai 
Metal/Polymer  Porous-Coated 
Uncemented  Prostheses;  Guidance  for 
Industry  and  FDA."  The  agency  is 
reclassifying  these  devices  into  class  II 
because  special  sontrols.  in  addition  to 
general  controls,  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices,  and  there  is 
sufficient  information  to  establish 
special  controls.  The  agency  is  also 
aimouncing  that  it  has  issued  an  order 
in  the  form  of  a  letter  to  the  Orthopedic 
Surgical  Manufacturers  Association 
(OSMA)  reclassifying  the  devices. 
EFFECTIVE  DATE:  This  rule  is  effective 
March  24.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  G.  Allen,  Center  for  Devices  and 
Radiological  Health  (HFZ-410).  Food 
and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-594-2036. 
SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  Authorities 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295),  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA)  (Public  Law  101-629),  and  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA) 
(Public  Law  105-115),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 


enactment  of  the  1976  amendments), 
generally  referred  to  as  preamSndments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  £rom  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f))  of  the  act  (21 
U.S.C.  360c(f))  into  class  III  without  any 
FDA  rulemaking  process.  Those  devices 
remain  in  class  III  and  require 
premarket  approval,  unless  and  until: 
(1)  The  device  is  reclassified  into  class 
I  or  11;  (2)  FDA  issues  an  order 
classifying  the  device  into  class  I  or  II 
in  accordance  with  section  513(f)(2)  of 
the  act  (21  U.S.C.  36bc(0(2));  or  (3)  FDA 
issues  an  order  finding  the  device  to  be 
substantially  equivalent,  under  section 
513(i)  of  the  act  (21  U.S.C.  360c(i)),  to 
a  predicate  device  that  does  not  require 
premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  (510(k))  procedures  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  part  807  of  the  regulations 
(21  CFR  part  807). 

A  preamendments  device  that  has 
been  classified  into  class  III  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  until  FDA  issues  a 
final  regulation  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Reclassification  of  postamendments 
devices  is  governed  by  section  513(0(3) 
of  the  act  (21  U.S.C.360c(f)(3)).  This 
section  states  that  FDA  may  initiate  the 
reclassification  of  a  device  classified 
into  class  III  under  section  513(f)(1)  of 
the  act,  or  that  a  manufactiner  or 
importer  of  a  device  may  petition  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  for  the  issuance  of  an 
order  classifying  the  device  into  class  I 
or  class  II.  FDA's  regulations  in  21  CFR 
860.134  set  forth  the  procedures  for  the 
filing  and  review  of  a  petition  for 
reclassification  of  such  class  III  devices. 
In  order  to  change  the  classification  of 
the  device,  it  is  necessary  that  the 
proposed  new  class  have  sufficient 
regulatory  controls  to  provide 
reasonable  assurance  of  the  safety  and 


effectiveness  of  the  device  for  its 
intended  use. 

Under  section "513(f)(3)(B)(i)  of  the 
act,  the  Secretary  may,  for  good  cause 
shown,  refer  a  petition  to  a  device 
panel.  If  a  petition  is  referred  to  a  panel, 
the  panel  shall  make  a  recommendation 
to  the  Secretary  respecting  approval  or 
denial  of  the  petition.  Any  such 
recommendation  shall  contain:  (1)  A 
summary  of  the  reasons  for  the 
recommendation,  (2)  a  summary  of  the 
data  upon  which  the  recommendation  is 
based,  and  (3)  an  identification  of  the 
risks  to  health  (if  any)  presented  by  the 
device  with  respect  to  which  the 
petition  was  filed. 

n.  Recommendations  of  the  Panel     - 

On  July  25,  1997,  FDA  filed.a 
reclassification  petition  submitted  by 
OSMA,  requesting  reclassification  of  the . 
knee  joint  patellofemorotibial  metal/ 
polymer  porous-coated  uncemented 
prosthesis,  which  is  intended  to  be 
implanted  to  replace  a  knee  joint,  and 
the  knee  joint  femorotibiai  (uni- 
compartmental) metal/polymer  porous- 
coated  uncemented  prosthesis,  which  is 
intended  to  be  implanted  to  replace  part 
of  a  knee  joint,  from  class  III  into  class 
n.  FDA  consulted  with  the  Orthopedic 
and  Rehabilitation  Devices  Panel  (the 
Panel)  regarding  the  reclassification 
petition.  During  a  public  meeting  on 
January  12  and  13, 1998,  the  Panel 
recommended  that  FDA  reclassify  these 
two  devices  from  class  III  into  plass  II. 
The  Panel  recommended  that  the 
special  controls  for  these  devices  be 
FT) A  guidance  documents,  consensus 
standards,  and  postmarket  surveillance. 

FDA  considered  the  Panel's 
recommendation  and  tentatively  agreed 
that  these  generic  types  of  devices 
should  be  reclassified  from  class  III  to 
class  II.  FDA  agreed  with  the  Panel  that 
guidance  documents,  which  include  the 
consensus  standards,  are  appropriate 
special  controls  for  the  devices. 

FDA  disagreed  with  the  Panel  that 
postmarketsurveillance,  under  section 
522  of  the  act  (21  U.S.C.  3601).  is  an 
appropriate  special  control  for  these 
devices.  In  their  deliberations,  the  Panel 
stated  that  it  was  important  that  adverse 
device  outcomes  be  reported  to  FDA 
and  be  followed  through  postmarket 
surveillance.  However.  FDA  believes 
that  another  postmarket  mechanism 
better  addresses  the  Panel's  concern. 
FDA  believes  that  the  existing 
mandatory  Medical  Device  Reporting 
system  is  the  appropriate  mechanism  to 
report  and  follow  such  adverse  events. 
Therefore,  FDA  determined  that 
postmarket  surveillance  under  section 
522  of  the  act  is  uimecessary  to  address 
the  Panel's  concerns  and  to  reasonably 
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assure  the  safety  and  effectiveness  of  the 
devices. 

Subsequently,  in  the  Federal  Register 
of  March  7.  2000  (65  PR  12015).  FDA 
issued  the  Panel's  recommendation  for 
public  comment.  FDA  received  three 
comments  on  the  notice  of  panel's 
recommendation  that  supported  the 
Panel's  recommendation  to  reclassify 
the  devices  into  class  II.  FDA  agrees 
with  these  comments. 

One  comment  also  requested  the 
following  three  changes  in  the  device 
identification: 

(1)  Change  the  proposed  porous 
coating  thickness  range  from  600  to 
1,500  microns  to  500  to  1,600  microns 
"to  increase  the  potential  for  bone 
ingrowth." 

(2)  Change  the  proposed  volume 
porosity  percentage  range  from  30  to  70 
percent  to  30  to  80  percent  based  upon 
a  transcortical  animal  study  model  that 
demonstrated  more  bone  formation 
occurred  with  the  use  of  higher  volume 
porosity  materials  than  with  the  use  of 
lower  volume  porosity  materials 

(3)  Include  in  the  device 
identifications  a  statement  that  a  new 
coating  material  that  meets  the 
identiHcation  parameters  (volume 
porosity,  average  pore  size, 
interconnecting  porosity,  and  porous 
coating  thickness)  and  has  equivalent 
performance  (demonstrated  by 
mechanical  testing  and/or  animal 
studies)  can  be  determined  to  be 
substantially  equivalent  to  a  legally 
currently  marketed  device  without 
human  clinical  information. 

FDA  agrees  that  the  lower  limit  of  the 
porous-coating  thickness  should  be  500 
microns  not  600  microns.  The  lower 
limit  of  the  Panel's  recommendation 
was  500  microns,  but  due  to  a 
typographical  error  a  lower  limit  of  600 
microns  was  printed  in  the  notice  of 
panel  recommendation.  FDA  is  noting 
and  correcting  this  error.  FDA  disagrees 
'with  the  request  to  raise  the  uppet  limit 
of  the  porous  coating  thickness  range  to 
1 ,600  microns  because  the  comment  did 
not  provide  any  data  to  support  this 
requested  change.  FDA  notes  that  a 
higher  porous  coating  thickness  is  not 
necessarily  excluded  and  that  a  sponsor 
of  a  new  device  may  submit  material 
characterization  information  to 
demonstrate  that  a  device  with  a  thicker 
porous  coating  material  is  substantially 
equivalent  to  a  legally  marketed 
predicate  device. 

FDA  disagrees  with  the  comment  that 
suggested  a  change  in  the  volume 
porosity  percentage  range  in  the 
identifications  because  the  agency  does 
not  believe  that  a  single  animal  study  is 
sufficient  to  demonstrate  in  vivo 
performance  of  joint  replacement 


devices  in  humans.  FDA  also  notes  that 
a  material  with  a  higher  porosity  is  not 
necessarily  excluded  and  that  a  sponsor 
of  a  new  device  may  submit  material 
characterization  information  to 
demonstrate  that  a  more  porous  material 
is  substantially  equivalent  to  a  legally 
marketed  predicate  device. 

FDA  disagrees  with  the  comment  that 
suggested  that  the  identifications  should 
allow  for  a  change  to  a  new  material  that 
is  comparable,  because  this  addition  to 
the  identifications  is  uimecessary.  The 
device  identifications  do  not  exclude 
the  use  of  new  materials  in  devices 
whose  safety  and  effectiveness 
performance  can  be  demonstrated  to  be 
substantially  equivalent  to  legally 
marketed  devices. 

Based  on  consideration  of  this 
comment  and  reevaluation  of  previously 
cleared  orthopedic  joint  prostheses, 
FDA  has  revised  the  device 
identifications  published  in  the  notice 
of  panel  recommendation.  FDA  has 
determined  that  the  words  metal  and 
polymer  adequately  define  the  material 
composition  of  the  devices  and  that  it  is 
unnecessary  to  list  in  the  device 
identifications  all  the  types  of  metals 
and  polymers  in  legally  marketed 
devices  of  these  types.  FDA  has  also 
removed  the  porous  coating 
characteristics  from  the  device 
identifications  in  the  notice  of  panel 
recommendation  because  it  is  also 
unnecessary  to  list  porous  coating 
characteristics  ranges  in  the  device 
identifications.  FDA  has  concluded  that 
it  is  more  appropriate  to  describe 
materials  and  porous  coating 
characteristics  in  the  class  II  special 
controls  guidance  document.  FDA  notes 
that  guidance  documents  can  be 
updated  after  applicants  demonstrate 
that  devices  with  new  materials  are 
substantially  equivalent  legally 
marketed  devices. 

m.  FDA's  Conclusion 

After  reviewing  the  data  in  the 
petition  and  presented  at  the  Panel 
meeting,  and  after  considering  the 
Panel's  recommendation  and  the 
comments  on  the  notice  of  panel 
recommendation,  FDA  has  determined 
that  the  knee  joint  patellofemorotibial 
metal/polymer  porous-coated 
uncemented  prosthesis,  which  is 
intended  to  be  implanted  to  replace  a 
knee  joint,  and  the  knee  joint 
femorotibial  (uni-compartmental)  metal/ 
polymer  porous-coated  uncemented 
prosthesis,  which  is  intended  to  be 
implanted  to  replace  part  of  a  knee  joint, 
can  be  reclassified  from  class  III  into 
class  II. 

On  February  3.  2003,  FDA  issued  an 
order  to  the  petitioner  reclassifying  the 


devices  into  class  II  (special  controls). 
The  order  also  identified  the  special 
control  applicable  to  these  devices  as  a 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Knee  )oint  Patellofemorotibial  and 
Femorotibial  Metal/Polymer  Porous- 
Coated  Uncemented  Prostheses; 
Guidance  for  Industry  and  FDA."  The 
class  II  special  controls  guidance 
document  incorporates  the  4  FDA 
guidance  documents  and  the  11 
American  Society  for  Testing  Materials 
(ASTM)  consensus  standards  that  were 
identified  as  proposed  special  controls 
for  the  devices  in  the  notice  of  panel 
recommendation.  FDA  notes  that  the 
class  II  special  controls  guidance 
document  includes  the  updated  ASTM 
consensus  standards.  FDA  has  also 
incorporated  into  the  class  II  special 
controls  guidance  document  one 
additional  FDA  guidance  document,  16 
additional  ASTM  consensus  standards, 
and  1 1  International  Organization  for 
Standardization  (ISO)  consensus 
standards.  This  class  II  special  controls 
guidance  document  is  now  the  special 
control  for  these  devices. 

An  alternative  approach  to  the  special 
controls  guidance  document  may  be 
used  if  such  approach  satisfies  the 
applicable  statute  and  regulations. 
Following  the  effective  date  of  this  final 
classification  rule,  any  firm  submitting 
a  510(k)  premarket  notification  for  one 
of  these  devices  will  need  to  address  the 
issues  covered  in  the  special  control 
guidance.  However,  the  firm  need  only 
show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 

Accordingly,  as  required  by  21  CFR 
860.134(b)(6)  and  (b)(7)  of  the 
regulations,  FDA  is  announcing  the 
reclassification  of  the  generic  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis, 
which  is  intended  to  be  implanted  to 
replace  a  knee  joint,  and  the  knee  joint 
femorotibial  (uni-compartmental)  metal/ 
polymer  porous-coated  uncemented 
prosthesis,  which  is  intended  to  be 
implanted  to  replace  part  of  a  knee  joint, 
from  class  III  into  class  II.  In  addition, 
FDA  is  issuing  this  final  rule  to  codify 
the  reclassification  of  the  device  by 
adding  new  §§888.3565  and  888.3535. 

TV.  Electronic  Access 

In  order  to  receive  the  guidance 
document  entitled  "Class  II  Special 
Controls  Guidance  Document:  Knee 
Joint  Patellofemorotibial  and 
Femorotibial  Metal/Polymer  Porous- 
Coated  Uncemented  Prostheses; 
Guidance  for  Industry  and  FDA"  via 
your  fax  machine,  call  the  CDRH  Facts- 
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On-Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt,  press  1  to 
order  the  document.  Enter  the  document 
number  1418  followed  by  the  pound 
sign  (#).  Follow  the  remaining  prompts 
to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  FDA  guidance  document  may  do 
so  using  the  Internet.  The  Center  for 
Devices  and  Radiological  Health  (CDRH) 
maintains  an  entry  on  the  Internet  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses)*,  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
You  may  access  the  CDRH  home  page  at 
http://www.fda.gov/cdrh.  You  may 
search  for  all  CDRH  guidance 
documents  at  http://www.gfa.gov/cdrh/ 
guidance.html.  Guidance  documents  are 
also  available  at  http://www/fda.gov/ 
ohrms/dockets. 

V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  reclassification  is 
of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  imder  the  Executive 
order. 


The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  these 
devices  from  class  III  to  class  11  will 
relieve  all  manufacturers  of  the  devices 
of  the  cost  of  complying  with  the 
premarket  approval  requirements  in 
section  515  of  the  act.  Because 
reclassification  will  reduce  regulatory 
costs  with  respect  to  these  devices,  it 
will  impose  no  significant  economic 
impact  on  any  small  entities,  and  it  may 
permit  small  potential  competitors  to 
enter  the  marketplace  by  lowering  their 
costs.  The  agency,  therefore,  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  final  rule  will  not  impose 
costs  of  $110  million  or  more  on  either 
the  private  sector  or  state,  local,  and 
tribal  governments  in  the  aggregate,  and, 
therefore,  a  summary  statement  or 
analysis  pursuant  to  section  202(a)  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  is  not  required. 

Vn.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  Executive  Order  13132. 
FDA  has  determined  that  the  rule  does 
not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  this  final  rule 
does  not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  smnmary  impact  statement  is 
not  required. 

Vm.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  new  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law.  104-13)  is  not  required. 

List  of  Sub|ects  in  21  CFR  Fart  888 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  888  is 
amended  as  follows: 

PART  888— ORTHOPEDIC  DEVICES 

1 .  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e. 
360),  371. 


2.  Section  888.1  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§888.1     Scope 

*         *         *         *        *' 

(e)  .Guidance  documents  referenced  in 
this  part  are  available  on  the  Internet  at 
http :// www .  f da  .gov/cdrh/ 
guidance.html. 

3.  Section  888.3535  is  added  to 
subpart  D  to  read  as  follows: 

§  888.3535    Knee  joint  femorotibial  (uni- 
compartmental) metal/polymer  porous- 
codled  uncemented  prosttiesis. 

(a)  Identification.  A  knee  joint 
femorotibial  (uni-compartmental)  metal/ 
polymer  porous-coated  uncemented 
prosthesis  is  a  device  intended  to  be 
implanted  to  replace  part  of  a  knee  joint. 
The  device  limits  translation  and 
rotation  in  one  or  more  planes  via  the 
geometry  of  its  articulating  surface.  It 
has  no  linkage  across-the-joint.  This 
generic  type  of  device  is  designed  to 
achieve  biological  fixation  to  bone 
without  the  use  of  bone  cement.  This  . 
identification  includes  fixed-bearing 
knee  prostheses  where  the  ultra-high 
molecular  weight  polyethylene  tibial 
bearing  is  rigidly  secured  to  the  metal 
tibial  baseplate. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  is  FDA's 
guidance:  "Class  II  Special  Controls 
Guidance  Document:  Knee  Joint 
Patellofemorotibial  and  Femorotibial 
Metal/Polymer  Porous-Coated 
Uncemented  Prostheses;  Guidance  for 
Industry  and  FDA."  See  §  888.1  for  the 
availability  of  this  guidance. 

4.  Section  888.3565  is  added  to 
subpart  D  to  read  as  follows: 

§888.3565  Knee  joint  patellofemorotibial 
metal/polymer  porous-coated  uncemented 
prosthesis. 

(a)  Identification.  A  knee  joint 
patellofemorotibial  metal/polymer 
porous-coated  uncemented  prosthesis  is 
a  device  intended  to  be  implanted  to 
replace  a  knee  joint.  The  device  limits 
translation  and  rotation  in  one  or  more 
I>lanes  via  the  geometry  of  its 
articulating  surfaces.  It  has  no  linkage 
across-the-joint.  This  generic  type  of 
device  is  designed  to  achieVe  biological 
fixation  to  bone  without  the  use  of  bone 
cement.  This  identification  includes 
fixed-bearing  knee  prostheses  where  the 
ultra  high  molecular  weight 
polyethylene  tibial  bearing  is  rigidly 
secured  to  the  metal  tibial  base  plate^ 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  is  FDA's 
guidance:  "Class  II  Special  Controls 
Guidance  Document:  Knee  Joint 
Patellofemorotibial  and  Femorotibial 
Metal/Polymer  Porous-Coated 
Uncemented  Prostheses;  Guidance  for 
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Industry  and  FDA."  See  §  888.1  for  the 
availability  of  this  guidance. 

Dated:  Mdrch  10.  2003. 
Linda  S.  Kahan, 

Daputy  Director,  Center  for  Devices  and 
Radiological  Health 

[FR  Doc.  03-6857  Filed  3-21-03;  8:45  am) 
BILUNG  COOe  4160-01-8 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  655 

[FHWA  Docket  No.  FHWA-2002-13069] 

RIN2125-AE78 

Traffic  Control  Devicea  on  Federal-Aid 
and  Ottter  Streets  and  Highways; 
Standards 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

summary:  The  FHWA  revises  its 
regulation  on  traffic  control  devices  on 
Federal-aid  and  other  highways,  which 
prescribes  procedures  for  obtaining 
basic  uniformity  of  traffic  control 
devices  on  all  streets  and  highways. 
This  final  rule  makes  some 
nomenclature  changes  and  removes  a 
reference  to  an  outdated  regulation. 
EFFECTIVE  DATE:  April  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ernest  Huckaby,  Office  of 
Transportation  Operations,  (202)  366- 
9064;  or  Mr.  Raymond  W.  Cuprill, 
Office  of  the  Chief  Counsel,  (202)  366- 
0791,  U.S.  Department  of 
Transportation,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPI.EMENTARY  INFORMATION: 

Electronic  Access 

Internet  user  may  access  comments 
received  by  the  U.S.  DOT  Docket 
Facility,  Room  FL-401,  by  using  the 
universal  resource  locator  (URL)  http:// 
dmses.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  also  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Officer  of  the  Federal  Register's  home 


page  at:  http://www.archives.gov  and  the 
Government  Printing  Office's  Web  page 
at:  http://www.access.gpo.gov/nara. 

Background 

On  October  30.  2002.  at  67  FR  66076, 
the  FHWA  published  a  notice  of 
proposed  rulemaking  (NPRM)  proposing 
revisions  to  the  regulation  that 
prescribes  procedures  for  obtaining 
basic  uniformity  of  traffic  control 
devices  on  all  streets  and  highways. 
These  proposals  were  to  provide 
nomenclature  changes  and  to  remove 
the  outdated  reference  to  an  outdated 
regulation.  The  Manual  on  Uniform 
Traffic  Control  Devices  (MUTCD)  is 
approved  by  the  Federal  Highway 
Administration  and  recognized  as  the 
national  standard  for  traffic  control  on 
all  public  roads.  It  is  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  at  23  CFR  part  655.  Due  to 
the  reorganization  of  the  FHWA  and  the 
deletion  of  23  CFR  1204.4  by  the 
National  Highway  Traffic  Scifety 
Administration  (NHTSA),  it  is  necessary 
to  update  23  CFR  655.603. 

The  FHWA  issued  this  notice  to 
provide  an  opportunity  for  public 
comment  on  the  proposed  changes  to  23 
CFR  655.603.  Based  on  the  comment 
received  and  its  own  experience.  The 
FHWA  is  issuing  a  final  rule. 

Summary  of  Comments 

The  FHWA  received  one  comment  to 
the  docket  in  response  to  the  NPRM. 
The  comment  referred  to  a  concern  to 
improve  the  visual  impact  of  certain 
sign  designs  within  the  MUTCD, 
specifically  signs  related  to  park  and 
ride,  carpooling  and  commuter  buses. 
Since  the  comment  is  outside  the  scope 
of  the  NPRM,  the  FHWA  decided  to 
revise  the  proposals  contained  within 
the  NPRM  without  change.  The 
comment  will  be  forwarded  to  the 
FHWA  Office  of  Transportation 
Operations  for  further  review  and 
action,  if  necessary. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  U.S.  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  U.S.  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  economic  impact  of 
this  rulemaking  will  be  minimal.  The 
actions  in  this  final  notice  are  intended 
to  clarify  23  CFR  655.603  in  light  of  the 
FHWA  reorganization  and  to  remove  the 
reference  to  an  outdated  regulation.  The 


FHWA  expects  that  this  action  will 
provide  clarity  at  little  or  no  additional 
expense  to  public  agencies  or  the 
motoring  public.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  action  on  small  entities. 
This  final  rule  only  updates  the 
authorities  of  the  FHWA  and  referenced 
documents  regarding  MUTCD 
compliance  on  existing  highways.  Such 
updates  will  provide  transportation 
entities  with  the  appropriate  points  of 
contact  regarding  the  MUTCD.  The 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  action  does  not  impose 
unfunded  mandates  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  109  Stat.  48.  March  22, 
1995).  This  final  rule  will  not  result  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year  to  comply  with 
these  changes  as  this  action  is  minor 
and  non-substantive  in  nature,  requiring 
no  additional  or  new  expenditures. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4, 1999,  and  the 
FHWA  has  determined  that  this  action 
does  not  have  a  substantial  direct  effect 
or  sufficient  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States 
emd  local  governments.  The  FHWA  has 
also  determined  that  this  action  will  not* 
preempt  any  State  law  or  State 
regulation  or  affect  the  States'  ability  to 
discharge  traditional  State  governmental 
functions  and  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  federalism  assessment. 
The  final  rule  is  in  keeping  with  the 
Secretary  of  Transportation's  authority 
under  23  U.S.C.  109(d),  315,  and  402(a) 
to  promulgate  uniform  guidelines  to 
promote  the  safe  and  efficient  use  of 
highways. 

Executive  Order  131 75  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13175,  dated 
November  6,  2000,  and  believes  that  it 
would  not  have  substantial  direct  effects 
on  one  or  more  Indian  tribes;  would  not 
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impose  substantial  direct  compliance 
costs  on  Indian  tribal  governments;  and 
would  not  preempt  tribal  law. 
Therefore,  a  tribal  simimary  impact 
statement  is  not  required. 

Executive  Order  13211  (Energy  Effects) 

The  FHWA  has  analyzed  this  final 
rule  under  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  This  is  not  a  ' 
significant  energy  action  under 
Executive  Order  13211  because  it  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866  and  is  not  likely 
to  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq.). 
Federal  agencies  must  obtain  approval 
fi-om  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  action  does  not 
contain  collection  information 
requirements  for  purposes  of  the  PRA. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13045, 
Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks.  This  is  not  an  economically 
significant  action  and  does  not  concern 
an  environmental  risk  to  health  or  safety 
that  may  disproportionately  affect 
children. 


Executive  Order  12630  (Taking  of 
Private  Property) 

This  action  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  it  will  not  have  any  effect  on  the 
quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
(Jctober  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

Lis!  of  Sub|ects  in  23  CFR  Part  655 

Design  standards.  Grant  programs — 
transportation,  Highways  and  roads. 
Incorporation  by  reference.  Signs, 
Traffic  regulations. 

Issued  on:  March  6,  2003. 
Mary  E.  Peters, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title,23.  Code  of  Federal 
Regulations,  part  655,  subpart  F  as 
follows: 

PART  655— TRAFRC  OPERATIONS 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a),  104, 109(d), 
114(a).  217,  315.  and  402(a);  23  CFR  1.32; 
and  49  CFR  1.48(b). 

Subpart  F— [Amended] 

2.  Amend  §655.603  by  revising 
paragraphs  (b)(1).  (b)(2)  and  (d)(1)  to 
read  as  follows: 

§655.603    Standards. 

***** 

(b)  State  of  Federal  MUTCD. 

(1)  Where  State  or  other  Federal 
agency  MUTCDs  or  supplements  are 
required,  they  shall  be  in  substantial 
conformance  with  the  national  MUTCD. 
Changes  to  the  national  MUTCD  issued 
by  the  FHWA  shall  be  adopted  by  the 
States  or  other  Federal  agencies  within 
2  years  of  issuance.  The  FHWA  Division 
Administrators  shall  approve  the  State 
MUTCDs  and  supplements  that  are  in 


substantial  conformance  with  the 
national  MUTCD. 

(2)  The  FHWA  Associate 
Administrator  of  the  Federal  Lands 
Highway  Program  shall  approve  other 
Federal  land  management  agencies' 
MUTCDs  that  are  in  substantial 
conformance  with  the  national  MUTCD. 
States  and  other  Federal  agencies  are 
encouraged  to  adopt  the  national 
MUTCD  as  their  official  Manual  on 
Uniform  Traffic  Control  Devices. 
***** 

(d)  Compliance — (1)  Existing 
highways.  Each  State,  in  cooperation 
with  its  political  subdivisions,  and 
Federal  agency  shall  have  a  program  ais 
required  by  23  U.S.C.  402(a),  which 
shall  include  provisions  for  the 
systematic  upgrading  of  substandard 
traffic  control  devices  and  for  the 
installation  of  needed  devices  to  achieve 
conformity  with  the  MUTCD. 
IFR  Doc.  03-6920  Filed  3-21-03:  8:45  am] 

BiLUNG  COOE  4910-22-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

28  CFR  Part  16 

[AAG/A  Order  No.  009-2003] 

Privacy  Act  of  1974;  Implementation 

agency:  Department  of  Justice,  Drug 
Enforcement  Administration. 
action:  Final  rule. 

summary:  The  Department  of  Justice  is 
exempting  a  Privacy  Act  system  of 
records  entitled  "Clandestine 
Laboratory  Seizure  System  (CLSS). 
Justice/DEA-002,"  from  subsections 
(c)(3)  and  (4);  (d)(1).  (2).  (3)  and  (4): 
(e)(1),  (2)  4nd  (3).  {e)(5),  and  (e)(8);  and 
(g)  of  the  Privacy  Act  of  1974. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  March  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Cahill  (202)  307-1823. 
SUPPLEMENTARY  INFORMATION:  The 
exemptions  will  be  applied  only  to  the 
extent  that  information  in  a  record  is 
subject  to  an  exemption  pursuant  to  5 
U.S.C.  552a(j)  and  (k). 

On  January  27,  2003  (68  FR  3847),  a 
proposed  rule  was  published  in  the 
Federal  Register  with  an  invitation  to 
comment.  No  comments  were  received. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the  - 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.  C.  601-612,  this 
order  will  not  have  a  significant 


14140  Federal  Register / Vol.  68,  No.  56 /Monday,  March  24,  2003 /Rules  and  Regulations 


economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practices  and 
procedures,  Courts,  Freedom  of 
Information  Act,  and  Privacy. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78.  28  CFR  part  16  is 
amended  as  follows: 

PART  16— (AMENDED] 

Subpart  E— Exemption  of  Records 
Systems  under  the  Privacy  Act 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552.  552a.  552b(g). 
and  553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509. 
510,  and  534;  31  U.S.  C.  3717  and  9701. 

2.  Section  16.98  is  amended  as 
follows: 

(a)  By  revising  paragraph  (c) 

(b)  By  revising  the  first  sentence  of 
paragraph  (d) 

(c)  By  removing  paragraphs  (g)  and 
(h). 

The  revisions  read  as  follows: 

§  1 6.98    Exemption  of  the  Drug 
Enforcement  Administration  (DEA) — limited 
access. 

(c)  Systems  of  records  identified  in 
paragraphs  (c)(1)  through  (c)(7)  below 
are  exempted  pursuant  to  the  provisions 
of  5  U.S.C.  552a  (j)(2)  from  subsections 
(c)(3)  and  (4);  (d)(1),  (2).  (3)  and  (4); 
(e)(1),  (2)  and  (3),  (e)(5).  (e)(8):  and  (g) 
of  5  U.S.C.  552a.  In  addition,  systems  of 
records  identified  in  paragraphs  (c)(1), 
(c)(2),  (c)(3),  (c)(4),  (c)(5),  and  (c)(6) 
below  are  also  exempted  pursuant  to  the 
provisions  of  5  U.S.C.  552a  (k.)(l)  from 
subsections  (c)(3):  (d)(1).  (2),  (3)  and  (4): 
and  (e)(1):  ' 

(1)  Air  Intelligence  Program  (Justice/ 
DEA-001) 

(2)  Clandestine  Laboratory  Seizure 
System  (CLSS)  (Justice/DEA-002) 

(3)  Investigative  Reporting  and  Filing 
System  (Justice/DEA-008) 

(4)  Planning  and  Inspection  Division 
Records  (Justice/DEA-010) 

(5)  Operation  Files  (Justice/DEA-Oll) 

(6)  Security  Files  Oustice/DEA-013) 

(7)  System  to  Retrieve  Information 
from  Drug  Evidence  (STRIDE/Ballistics) 
(Justice/DEA-014) 

(d)  Exemptions  apply  to  the  following 
systems  of  records  only  to  the  extent 
that  information  in  the  systems  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a  (j)(2).  {k){l).  and  (k)(2):  Air 
Intelligence  Program  (Justice/DEA-001); 
Clandestine  Laboratory  Seiziue  System 


(CLSS)  (Justice/DEA-002);  Planning  and 
Inspection  Division  Records  (Justice/ 
DEA-010):  and  Security  Files  (Justice/ 
DEA-013).  •  *  * 

•         *         *         *         * 

Dated:  March  14,  2003. 
Paul  R.  Corts, 

Assistant  Attorney  General  for 

Administration. 

[FR  Doc.  03-6925  Filed  3-21-03;  8:45  ami 

aiLUNO  CODE  4410-OS-P 


DEPARTMENT  OF  JUSTICE 
Federal  Bureau  of  Investigation 

28  CFR  Part  16 

[FB1 1 09P;  AAG/A  Order  No.  01 0-2003] 

RIN1110-AA08 

Privacy  Act  of  1974;  Implementation 

agency:  Department  of  Justice,  Federal 
Bureau  of  Investigation. 
action:  Final  rule. 

summary:  The  Department  of  Justice 
(DOJ).  Federal  Bureau  of  Investigation 
(FBI),  is  exempting  the  FBI's  National 
Crime  Information  Center  (NCIC) 
(JUSTlCE/FBI-001).  Central  Records 
System  (CRS)  (JUSTICE/FBI-002).  and 
National  Center  for  the  Analysis  of 
Violent  Crime  (NCAVC)  (JUSTICE/FBI- 
015)  systems  of  records  from  the  Privacy 
Act.  The  exemption  is  necessary  to 
avoid  interference  with  law  enforcement 
functions  and  responsibilities  of  the 
FBI. 

EFFECTIVE  DATE:  March  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Cahill  (202)  307-1823. 
SUPPLEMENTARY  INFORMATION:  The  FBI  is 
exempting  the  FBI's  National  Crime 
Information  Center.  Central  Records 
System  and  National  Center  for  the 
Analysis  of  Violent  Crime  systems  of 
records  from  subsection  (e)(5)  of  the 
Privacy  Act.  5  U.S.C.  552a.  Also,  the  FBI 
is  correcting  a  typographical  error  by 
moving  the  title  of  the  National  Crime 
Information  Center  to  the  correct 
subsection.  Except  for  these 
amendments,  the  final  rule  changes  do 
not  alter  practices  and  procedures  that 
are  currently  in  effect.  However,  the  FBI 
is  currently  reviewing  additional 
changes  to  this  regulation  for  possible 
promulgation  in  hiture  rulemaking. 
This  rule  relates  to  individuals,  as 
opposed  to  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612,  the 
rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practices  and 
procedures,  Courts.  Freedom  of 
information,  and  Privacy. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  793-78.  28  CFR  part  16  is 
amended  as  follows: 

PART  16— {AMENDED] 

Subpart  E — Exemption  of  Records 
Systems  under  the  Privacy  Act. 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  552,  552a,.  552b(g), 
553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509.  510, 
534;  31  U.S.C.  3717,  9701. 

2.  Section  16.96  is  amended  as 
follows: 

(a)  By  revising  the  introductory  text  of 
paragraph  (a); 

(b)  By  redesignating  paragraph  (b)(6) 
as  (b)(7)  and  adding  a  new  paragraph 
(b)(6): 

(c)  By  revising  the  introductory  text  of 
paragraph  (g)  and  adding  new  paragraph 

(g)(1); 

(d)  By  redesignating  paragraph  (h)(5) 
as  (h)(6)  and  adding  new  paragraph 
(h)(5); 

(e)  By  revising  the  introductory  text  of 
paragraph  (i); 

(f)  By  adding  a  new  paragraph  (k)(5); 

(g)  By  removing  "National  Crime 
Information  Center  (NOIC)  (sic] 
(JUSTICE/FBI-001)."  from  paragraph 
(k){4). 

The  revisions  and  additions  read  as 
follows. 

§  16.96    Exemption  of  Federal  Bureau  of 
Investigation  Systems — limited  access. 

(a)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a(c)(3),  (d), 
(e)(1).  (e)(2).  (e)(3).  (e)(4)(G)  and  (H). 
(e)(5).  (e)(8).  (f)  and  (g): 
•        *        *        •        • 

(b)*** 

(6)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  accurate,  relevant,  timely  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  fiirther  investigation 
brings  new  details  to  light.  The 
restrictions  imposed  by  subsection  (e)(5) 
would  limit  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  in  reporting  on 
investigations  and  impede  the 
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development  of  criminal  intelligence 
necessary  for  effective  law  enforcement. 
In  addition,  because  many  of  these 
records  come  from  other  federal,  state, 
local,  joint,  foreign,  tribal,  and 
international  agencies,  it  is 
administratively  impossible  to  ensure 
compliance  with  this  provision. 
***** 

(g)  The  following  system  of  records  is 
exempt  fit)m  5  U.S.C.  552a  (c)(3)  and 
(4).  (d).  (e)(1).  (e)(2),  (e)(3).  (e)(4)(G)  and 
(H).  (e)(5),  (e)(8),  (f).  and  (g): 

(1)  National  Crime  Information  Center 
(NCIC)  (JUSTICE/FBI-001).  These 
exemptions  apply  only  to  the  extent  that 
information  in  the  system  is  subject  to 
exemption  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(3). 

(h)  *  *  * 

(5)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  accurate,  relevant,  timely  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light.  The 
restrictions  imposed  by  subsection  (e)(5) 
would  limit  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  in  reporting  on 
investigations  and  impede  the 
development  of  criminal  intelligence 
necessary  for  effective  law  enforcement. 
In  addition,  the  vast  majority  of  these 
records  come  from  other  federal,  state, 
local,  joint,  foreign,  tribal,  and 
international  agencies  and  it  is 
administratively  impossible  to  ensure 
that  the  records  comply  with  this 
provision.  Submitting  agencies  are, 
however,  urged  on  a  continuing  basis  to 
ensure  that  their  records  are  accurate 
and  include  all  dispositions. 
***** 

(j)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a  (c)(3).  (d), 
(e)(1),  (e)(4)(G)  and  (H).  (e)(5).  (f)  and  (g): 

***** 

(k)  *  *  * 

(5)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  accurate,  relevant,  timely  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light.  The 
restrictions  imposed  by  subsection  (e)(5) 
would  limit  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  in  reporting  on 
investigations  and  impede  the 


development  of  criminal  intelligence 
necessary  for  effective  law  enforcement. 
In  addition,  because  many  of  these 
records  come  bom  other  federal,  state, 
local,  joint,  foreign,  tribal,  and 
international  agencies,  it  is 
administratively  impossible  to  ensure 
compliance  vfitix  this  provision. 
*        *        *        *       .  * 

Dated:  March  14,  2003. 
Paul  R.  Corts, 

Assistant  Attorney  General  for 
.  Administration. 
[FR  Doc.  03-6926  Filed  3-21-03;  8:45  am] 
BILLING  CODE  441(MI2-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Contrdl 

31  CFR  Part  515 

Cuban  Assets  Control  Regulations: 
Family  and  Educational  Travel-Related 
Transactions,  Remittances  of  Inherited 
Funds,  Activities  of  CulMin  Nationals  in 
tt>e  United  States,  Support  for  the 
CutMin  People,  Humanitarian  Projects, 
and  Technical  Amendments 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Interim  final  rule;  amendments. 

summary:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  amending  the  Cuban  Assets 
Control  Regulations,  part  515  of  chapter 
V  of  31  CFR,  to  implement  the 
President's  Initiative  for  a  New  Cuba 
and  to  make  certain  technical  changes 
and  clarifications. 

DATES:  Effective  Date:  March  24.  2003. 
Comments:  Written  comments  must 
be  received  no  later  than  May  23.  2003. 
ADDRESSES:  Comments  may  be  sent 
either  via  regular  mail  to  the  Chief  oi 
Records.  ATTN  Request  for  Comments, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20220,  or  via  OFAC's  Web  site 
(http://www.  treas.gov/ofac). 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  of  Licensing,  tel.:  202/622-2480, 
or  Chief  Coimsel,  tel.:  202/622-2410. 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220. 
SUPPlfMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 


202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  dovmloading 
without  charge  in  ASCII  and  Adobe 
Acrobat?  readable  {*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  Worid  Wide  Web  (Home  Page). 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofaC) 
or  in  fax  form  through  the  Office's  24- 
hoiu  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

,On  May  20,  2002,  President  Bush 
announced  his  Initiative  for  a  New  Cuba 
to  encourage  freedom  withinCuba, 
make  life  better  for  the  Cuban  people, 
and  give  the  Cuban  people  greater 
control  of  their  economic  and  political 
destiny.  Among  other  steps,  the 
President  announced  that  the  United 
States  would  ease  restrictions  on 
humanitarian  assistance  that  directly 
serves  the  needs  of  the  Cuban  people 
and  helps  build  Cuban  civil  society  and 
would  offer  scholarships  for  Cuban 
professionals  and  students  who  are 
trying  to  build  independent  civil 
institutions  in  Cuba.  The  Office  of 
Foreign  Assets  Control  ("OFAC")  of  the 
U.S.  Department  of  the  Treasury  is 
publishing  this  interim  final  rule 
amending  the  Cuban  Assets  Control 
Regulations,  31  CFR  part  515  (the 
"Regulations"),  to  assist  in 
implementing  these  and  other  steps  in 
the  President's  Initiative  for  a  New    - 
Cuba.  These  amendments  also  make 
certain  corrections  to  and  provide 
certain  clarifications  of  the  Regulations. 

Clarification  and  expansion  of  visits 
to  close  relatives  in  Cuba.  These 
amendments  clarify  and  expand  the 
authorization  of  travel-related 
transactions  incident  to  visiting  close 
relatives  in  Cuba.  Specifically,  the 
general  license  in  paragraph  (a)  of 
§515.561  authorizing  such  transactions 
on  an  aimual  basis  is  amended  to  clarify 
that  it  may  be  used  to  visit  only  those 
close  relatives  who  qualify  as  nationals 
of  Cuba  and  not  to  visit  those  who  are 
engaging  in  transactions  in  Cuba 
pursuant  to  an  OFAC  license  (such  as 
U.S.  students  authorized  to  engage  in 
coursework  in  Cuba).  Visits  to  persons 
in  Cuba  who  are  not  Cuban  nationals  are 
now  addressed  in  amended  paragraph 
(c).  discussed  below. 

Paragraph  (a)  of  §  515.561  is  also 
modified  to  authorize  "additional 
travel-related  transactions  that  are 
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directly  incident  to  the  purpose  of 
visiting  close  relatives  in  Cuba.  Prior  to 
this  amendment,  travelers  visiting  close 
relatives  were  restricted  to  those  travel- 
related  transactions  set  forth  in 
§  515.560(c).  These  amendments  allow 
travelers  to  exceed  the  per  diem  set 
forth  in  §  515.560(c)  when  such 
additional  expenditures  are  for  travel- 
related  transactions  that  are  directly 
incident  to  the  purpose  of  visiting  close 
relatives.  For  example,  a  traveler  can 
now  exceed  the  per  diem  in  order  to 
purchase  transportation  within  Cuba  to 
visit  close  relatives  who  live  great 
distances  from  each  other.  Other 
changes  are  made  to  paragraph  (a)  to 
make  the  paragraph  more  readable. 
Paragraph  (b)  of  §  515.561,  which  states 
OFAC's  policy  with  respect  to  licensing 
transactions  related  to  family  visits  that 
exceed  the  once-per-year  limitation,  also 
is  amended  to  state  that  "additional 
travel:related  transactions"  may  be 
authorized. 

Former  paragraph  (c)  has  been  moved 
to  a  new  paragraph  (d)  and  a  new 
paragraph  (c)  is  added  to  state  OFAC's 
policy  of  issuing  specific  licenses  on  a 
case-by-case  basis  authorizing  travel- 
related  transactions  incident  to  visiting 
close  relatives  in  Cuba  who  are  not 
nationals  of  Cuba.  For  example,  the 
parents  of  a  U.S.  student  who  is 
authorized  to  attend  classes  for  one  year 
in  Cuba  can  apply  under  new  paragraph 
(c)  for  a  license  to  engage  in  transactions 
incident  to  visiting  their  child.  New 
paragraph  (c)  now  contains  this 
example. 

The  definition  of  "close  relative," 
now  in  new  paragraph  (d)  of  §  515.561, 
is  expanded  to  include  all  relatives, 
whether  by  blood,  marriage,  or 
adoption,  who  are  within  three  degrees 
of  relationship  with  the  traveler  [e.g., 
great-grandparents  and  second  cousins). 
Prior  to  this  amendment,  the  definition 
of  "close  relative"  was  restricted  to  two 
degrees  of  relationship  (e.g., 
grandparents  and  first  cousins).  Several 
examples  are  provided  to  assist  the 
reader.  Finally,  the  heading  of  §  515.561 
is  amended  to  refer  to  visits  of  "close 
relatives"  instead  of  the  more  generic 
term  "family." 

Removal  of  people-to-people 
educational  exchanges.  These 
amendments  eliminate  the  statement  of 
licensing  pohcy  regarding  case-by-case 
authorization  of  certain  people-to- 
people  educational  exchanges.  Pursuant 
to  paragraph  (b)(2)  of  §515.565,  OFAC 
has  issued  specific  licenses  to 
organizations  that  sponsor  people-to- 
people  educational  exchanges  to  take 
individuals  under  their  auspices  on 
educational  trips  to  Cuba  unrelated  to 
academic  coursework.  Specific  licenses 


no  longer  will  be  granted  for  this 
purpose.  In  order  to  address  the  equities 
of  those  who  already  may  have 
committed  funds  for  future  travel  to 
Cuba  pursuant  to  a  specific  license 
issued  under  this  subparagraph,  existing 
licensees  will  be  allowed  to  engage  in 
the  transactions  set  forth  in  their 
licenses  for  the  duration  of  those 
licenses,  but  no  renewals  or  new 
licenses  will  be  issued  imder  this 
paragraph. 

Changes  to  remittances  rules.  These 
amendments  authorize  licensed 
remittances  to  be  made  from  blocked 
inherited  funds,  increase  the  limit  on 
the  number  of  remittances  that  can  be 
carried  to  Cuba  by  an  authorized 
traveler,  restrict  quarterly  remittances 
fitim  being  sent  to  senior-level  Cuban 
govenunent  or  Cuban  Communist  Party 
officials,  and  simplify  the  remittance 
rules,  located  primarily  in  §  515.570 
and,  to  a  lesser  extent,  in  §  515.560(c). 

Former  paragraphs  (a)  and  (b)  of 
§  515.570  authorized  quarterly 
remittances  of  $300  per  Cuban 
household,  but  only  remitters  who  were 
close  relatives  of  senior-level  Cuban 
government  officials  or  senior-level 
Cuban  Communist  Party  officials  were 
authorized  to  send  the  quarterly 
remittances  to  those  officials' 
households.  These  amendments  remove 
this  distinction  by  making  the 
households  of  senior-level  Cuban 
government  officials  or  senior-level 
Cuban  Commimist  Party  officials 
ineligible  to  receive  quarterly 
remittances  from  any  remitters. 
Accordingly,  former  paragraphs  (a)  and 
(b)  are  combined  into  one  amended 
paragraph  (a)  to  simplify  the  section. 
The  new  combined  authorization  is 
entitled  "Periodic  $300  household 
remittances." 

Additional  changes  are  made  in  the 
process  of  combining  former  paragraphs 
(a)  and  (b)  into  amended  paragraph  (a). 
First,  the  definition  of  the  term  "close 
relative,"  which  is  no  longer  used  in 
this  section,  is  removed.  Second,  a 
reference  is  added  directing  the  reader 
to  new  paragraph  (c)  of  this  section 
(discussed  below),  which  authorizes 
licensed  remittances  to  be  made  from 
certain  blocked  accounts  containing 
inherited  funds.  These  amendments  also 
remove  the  discussion  of  remittances 
that  may  be  carried  to  Cuba  by 
authorized  travelers  because  those  rules 
are  now  setforth  in  their  entirety  in 
amended  §  515.560(c)  (discussed 
below). 

Former  paragraph  (c)  of  §  515.570, 
which  authorizes  certain  emigration- 
related  remittances,  is  moved  to  new 
paragraph  (b)  and  is  shortened  and 
simplified. 


A  new  paragraph  (c)  is  added  to 
§  515.570  setting  forth  a  new  general 
license  authorizing  the  periodic 
household  and  one-time  emigration- 
related  remittances  authorized  in 
amended  paragraphs  (a)  and  (b)  to  be 
made  from  certain  inherited  funds 
blocked  in  U.S.  banking  institutions.  To 
qualify  for  this  new  general  license,  the 
blocked  funds  must  be  held  in  the  name 
or  for  the  benefit  of  the  Cuban  national 
payee  and  the  payee's  interest  in  those 
funds  must  have  been  created  as  a  result 
of  a  valid  testamentary  disposition, 
intestate  succession,  or  a  life  insurance 
policy  or  annuity  contract  triggered  by 
the  death  of  the  policy  or  contract 
holder.  OFAC  is  making  this  change  in 
part  to  remedy  the  result  that  occurs 
when  a  U.S.  remitter  who  regularly 
sends  funds  to  a  Cuban  national  dies 
and  leaves  part  of  his  or  her  estate  to 
that  Cuban  national.  Prior  to  these 
amendments,  those  funds  became 
inaccessible,  eliminating  the  otherwise 
authorized  flow  of  remittances  to  the 
Cuban  national. 

At  the  end  of  §  515.570,  a  new  note 
is  added  referring  the  reader  to  amended 
paragraph  (c)(4)  of  §  515.560  (discussed 
below)  for  the  rules  relating  to  the 
carrying  of  authorized  remittances  to 
Cuba  by  persons  authorized  to  engage  in 
travel-related  transactions  in  Cuba.  This 
note  also  advises  that  the  provision  of 
remittance  forwarding  services  is 
prohibited  without  OFAC  authorization, 
explains  that  banking  institutions  are 
authorized  to  provide  these  services, 
and  references  OFAC's  Website  list  of 
all  other  authorized  remittance 
forwarding  service  providers. 

Section  515.560  is  amended  to 
address  rules  regarding  the  carrying  of 
authorized  remittances  to  Cuba. 
Paragraph  (c)(4)  of  §  515.560  is  amended 
to  raise  the  amoimt  of  authorized  $300 
quarterly  household  remittances  a 
licensed  traveler  may  carry  to  Cuba  fitim 
a  total  of  $300  to  $3,000.  Thus,  a 
licensed  traveler  may  now  carry  up  to 
ten  $300  household  remittances  to  Cuba 
(provided  that  he  or  she  meets  all  of  the 
remittance  authorization  requirements 
set  forth  in  §51 5. 570(a)).  Amended 
§  515.560(c)(4)  continues  to  state  that  all 
remittances  carried  to  Cuba  by  an 
authorized  traveler  must  be  the 
traveler's  own  authorized  remittances. 

Activities  in  the  United  States  by 
visiting  Cuban  nationals.  These 
amendments  streamline  the 
authorization  of  transactions  in  the 
United  States  by  visiting  Cuban 
nationals  who  are  issued  U.S.  visas  for 
the  piupose  of  engaging  in  certain 
activities,  such  as  academic  or 
vocational  study,  teaching,  or 
performing.  Currently,  section  515.571 
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authorizes  Cuban  nationals  visiting  the 
United  States  to  engage  in  transactions 
such  as  paying  living  expenses, 
engaging  in  normal  banking  transactions 
incident  to  travel  in  the  United  States, 
and  withdrawing  limited  amounts  of 
funds  fi-om  blocked  accounts  for  these 
purposes.  These  amendments  add  a  new 
paragraph  (a)(5)  to  §  515.571  to  provide 
a  general  license  authorizing  all 
transactions  by  Cuban  nationals  visiting 
the  United  States  that  are  ordinarily 
incident  to  the  activities  for  which  their 
visas  were  issued.  This  license  does  not 
authorize  receipt  of  compensation  in 
excess  of  that  needed  to  cover  living 
expenses  and  the  acquisition  of  goods 
for  personal  consumption  in  the  United 
States,  although  a  reference  is  made  to 
§  515.565(a)(2)(v),  under  which  OFAC 
niay  authorize  the  payment  to  certain 
Cuban  scholars  of  stipends  or  salaries 
that  exceed  this  limit.  Examples  are 
provided  to  assist  the  reader.  This  new 
general  license  will  automatically 
authorize  a  Cuban  performer's 
transactions,  such  as  renting  a  stage, 
signing  a  contract  to  perform,  and  hiring 
sound  and  lighting  technicians,  if  that 
performer  is  issued  a  P  (performance) 
visa.  Similarly,  Cuban  nationals  issued 
student  visas  are  authorized  to  register 
and  enroll  in  courses  at  a  U.S. 
imiversity.  Persons  in  the  United  States 
who  need  to  transact  with  such  Cuban 
nationals  will  need  only  to  confirm  the 
visa  status  of  the  Cuban  nationals  to 
determine  whether  certain  transactions 
are  authorized. 

Status  of  Cuban  nationals  who  leave 
Cuba.  These  amendments  clarify  the 
authorization  of  certain  transactions 
with  Cuban  nationals  who  permanently 
leave  Cuba  by  mciking  various  changes 
to  §  515.505.  OFAC  is  amending 
§  515.505  to  identify  three  different 
categories  of  Cuban  national  individuals 
who  have  left  Cuba.  As  amended, 
paragraph  (a)(1)  applies  to  Cuban 
national  individuals  who  have  taken  up 
residence  in  the  United  States,  have  an 
adjustment  of  status  application 
pending  or  have  become  permanent 
resident  aliens  or  citizens  of  the  United 
States,  and  who  are  not  specially 
designated  nationals  of  Cuba;  paragraph 
(b)  continues  to  apply  to  Cuban  national 
individuals  who  have  taken  up 
permanent  residence  in  a  third  country; 
and  paragraph  (c)  addresses  Cuban 
national  individuals  who  have  been 
paroled  into  the  United  States. 

Paragraph  (a)  of  §  515.505  licenses  as 
unblocked  nationals  any  Cuban 
nationals  who  have  taken  up  residence 
in  the  United  States,  have  become  U.S. 
citizens  or  permanent  resident  aliens  of 
the  United  States  (or  have  pending 
applications  for  adjustment  of  status). 


and  are  not  specially  designated 
nationals  of  Cuba.  All  transactions  with 
such  individuals  are  authorized,  and 
such  individuals  can  apply  to  and 
receive  authorization  from  OFAC  to 
have  unblocked  any  assets  in  which 
they  have  an  interest.  Cuban  national 
individuals  who  do  not  meet  these 
requirements  are  not  licensed  as 
unblocked  nationals,  even  if  such 
persons  otherwise  appear  to  be 
"resident  in"  the  United  States. 

Paragraph  (b)  of  §  515.505  continues 
to  provide  that  Cuban  national 
individuals  who  have  taken  up 
permanent  residence  in  a  third  country 
can  apply  to  OFAC  to  be  specifically 
licensed  as  imblocked  nationals.  This 
paragraph  is  amended  to  include  a  list 
of  documents  that  should  be  provided 
in  such  license  applications.  Persons 
subject  to  U.S.  jurisdiction  who  are 
considering  engaging  in  transactions  in 
a  third  county  with  a  Cuban  national 
individual  who  is  not  a  U.S.  national  or 
permanent  resident  alien  should  first 
confirm  that  that  Cuban  national  has 
been  issued  a  specific  letter  from  OFAC 
licensing  the  Cuban  national  as  an 
unblocked  national.  Absent  such  a 
license,  transactions  with  that  Cuban 
national  are  prohibited. 

A  note  is  added  to  paragraphs  (a)  and 
(b)  explaining  that  an  individual  who  is 
unblocked  pursuant  to  either  of  those 
paragraphs  does  not  become  blocked 
again  simply  by  ending  his  or  her 
residence  in  the  United  States  imless  he 
or  she  becomes  domiciled  or  a 
permanent  national  of  Cuba. 

Former  paragraph  (c)  of  §  515.505  is 
moved  to  new  paragraph  (d)  and  a  new 
paragraph  (c)  is  added  providing  a  new 
general  license  authorizing  most 
.  transactions  with  Cuban  national 
individuals  who  are  paroled  into  the 
United  States  and  remain  in  the  United 
States  pursuant  to  that  grant  of  parole. 
The  only  difference  in  embargo  status 
between  Cuban  nationals  licensed  as 
unblocked  nationals  and  those  in  the 
United  States  piu-suant  to  a  grant  of 
parole  is  that  the  later  generally  will  not 
be  able  to  obtain  specific  licenses 
unblocking  any  of  their  property  that 
was  blocked  in  the  United  States  prior 
to  the  grant  of  parole.  Such  unblocking 
licenses  normally  are  granted  only  once 
a  Cuban  national  is  licensed  as  an 
imblocked  national.  Paragraph  (c) 
provides  an  authorization,  however,  for 
individuals  in  the  United  States  on  a 
grant  of  parole  to  withdraw  a  total  of  not 
more  than  $250  each  month  from  their 
blocked  accounts. 

A  new  paragraph  (e)  is  added  to 
provide  examples  that  illustrate  the 
application  of  §  515.505.  A  note  is 
added  at  the  end  of  §  515.505  to  provide 


a  cross-reference  to  §515.571  (discussed 
above),  which  authorizes  certain 
transactions  incident  to  travel  to,  from, 
and  within  the  United  States  by  blocked 
Cuban  nationals  who  are  temporarily 
visiting  the  United  States. 

Expansion  of  Support  for  the  Cuban 
People  and  Humanitarian  Programs. 
These  amendments  expand  the 
statements  of  specific  licensing  policy 
regarding  transactions  that  provide 
support  for  the  Cuban  people 
(§  515.574)  and  transactions  incident  to 
Cuba-related  humanitarian  projects 
(§  515.575).  In  §  515.574.  paragraph  (a) 
is  enlarged  to  include  as  licensable 
those  activities  of  independent 
organizations  designed  to  promote  a 
rapid,  peaceful  transition  to  democracy. 
In  §  515.575,  the  list  of  hcensable 
humanitarian  activities  is  enlarged  to 
include  construction  projects  intended 
to  benefit  legitimately  independent  civil 
society  groups  and  formal  (as  well  as 
non-formal)  educational  training  within 
Cuba  and  elsewhere  on  topics  including 
civic  education,  joinnalism,  advocacy, 
and  organizing. 

Section  515.575  no  longer  addresses 
projects  that  involve  only  the  donation 
of  goods  to  meet  basic  humanitarian 
needs.  Applicants  wishing  to  engage  in 
such  transactions  should  apply  under 
§  515.533(e),  which  aheady  provides  a 
statement  of  licensing  policy  regarding 
travel  transactions  related  to  exports  to 
Cuba.  Applicants  whose  projects 
include  humanitarian  activities  in  Cuba 
beyond  mere  exportation,  delivery,  and 
servicing  of  donated  goods  should  still 
apply  under  §  515.575. 

Technical  Corrections  and 
Clarifications.  These  amendments  make 
various  technical  corrections  and 
clarifications  to  the  Regulations.  The 
definition  of  the  term  "national" 
contained  in  §  515.302  is  amended  to 
clarify  that  persons  whose  transactions 
in  Cuba  are  authorized  by  OFAC  are  not 
considered  nationals  of  Cuba  and  that 
any  Cuba-located  office  or  sub-unit  of  an 
organization  is  considered  a  national  of 
Cuba,  whether  or  not  the  entire 
organization  of  which  the  office  or  sub- 
imit  is  a  part  is  a  national  of  Cuba.  The 
definition  of  the  terms  "person  subject 
-to  the  jurisdiction  of  the  United  States" 
and  "person  within  the  United  States." 
found  in  §§  515.329  and  515.330 
respectively,  are  amended  to  clarify  that 
non-corporate  entities  may  also  be 
subject  to  U.S.  jurisdiction. 

Section  515.420  is  amended  to  clarify 
that  "fully-hosted"  status  only  removes 
liability  for  travel-related  transactions 
and  not  for  transactions  that  are  not 
directly  incident  to  travel,  such  as 
services  provided  in  Cuba  to  a  third- 
country  entity. 
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New  §515.512  formalizes  existing 
practice  with  respect  to  provision  of 
legal  services.  Persons  subject  to  U.S. 
jurisdiction  are  authorized  to  provide 
certain  legal  services  to  Cuba  or  Cuban 
nationals  but  must  be  licensed  to 
receive  payment. 

Section  515.533  is  amended  by 
adding  a  new  general  license  to 
paragraph  (b)  authorizing  persons 
subject  to  U.S.  jurisdiction  to  negotiate 
and  sign  contracts  with  Cuban  nationals 
for  sales  of  products  from  the  United 
States  or  100%  U.S. -origin  products 
from  overseas  subsidiaries  provided 
such  exports  are  consistent  with  ciurent 
Department  of  Commerce  licensing 
policy  and  provided  performance  of 
such  contracts  is  expressly  made 
contingent  upon  the  prior  authorization 
by  the  Department  of  Commerce.  This 
change  further  implements  the  Trade 
Sanctions  Reform  and  Export 
Enhancement  Act  of  2000.  Various  other 
technical  correction  and  clarifications 
are  made  to  §  515.533. 

Section  515.559  is  clarified  to  better 
explain  the  effects  of  the  Cuban 
Democracy  Act  of  1992  (the  "CDA").  A 
note  is  added  to  paragraph  (b) 
explaining  how  the  CDA  prohibited  all 
but  certain  specific  classes  of  licenses 
kom  being  issued  under  this  section. 
Paragraph  (d)  of  §  515.559  is  deleted  to 
clarify  that  persons  within  the  United 
States  can  be  involved  with  the  licensed 
export  activities  of  foreign  subsidiaries 
that  receive  authorization  pursuant  to 
§515.559. 

A  new  paragraph  is  added  to 
§  515.567  to  clarify  that  travel-related 
transactions  for  attendance  at  and 
participation  in  clinics  and  workshops 
in  Cuba  will  only  be  given  if  the  clinic 
or  workshop  is  organized  and  run,  at 
least  in  part,  by  the  licensee.  This 
section  is  not  meant  to  be  used  by 
individuals  wishing  to  travel  to  Cuba  to 
engage  in  such  activities  when  they  are 
organized  solely  by  Cuban  entities. 

Finally,  §515.572  is  amended  to 
reflect  that  the  current  licenses  for 
carrier,  travel,  and  remittance 
forwarding  service  providers  only 
require  aimuaj  instead  of  quarterly 
report^. 

Request  for  Comments;  Procedural 
Requirements 

Because  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  1 2866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  (the  "APA")  requiring  notice  of 
proposed  rulemaking,  opportunity  for 
public  participation,  and  delay  in 
effective  date  are  inapplicable. 
However,  because  of  the  importance  of 
the  issues  addressed  in  these 


regulations,  this  rule  is  being  issued  in 
interim  form  and  comments  will  be 
considered  in  the  development  of  final 
regulations.  Accordingly,  the 
Department  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 
Comments  may  address  the  impact  of 
the  Regulations  on  the  submitter's 
activities,  whether  of  a  commercial, 
non-commercial  or  humanitarian 
nature,  as  well  as  changes  that  would 
improve  the  clarity  and  organization  of 
the  Regulations. 

The  period  for  submission  of 
comments  will  close  May  23,  2003.  The 
Department  will  consider  all  conunents 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  submission  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  submission  to  the  originator 
without  considering  them  in  the 
development  of  final  regulations.  In  the 
interest  of  accuracy  and  completeness, 
the  Department  requires  comments  in 
written  form. 

All  public  comments  on  these 
Regulations  will  be  a  matter  of  public 
record.  Copies  of  the  public  record 
concerning  these  Regulations  will  be 
made  available  not  sooner  than  June  23, 
2003  and  will  be  obtainable  from 
OFAC's  Web  site  [http://www.treas.gov/ 
ofac).  If  persons  are  not  able  to  use  that 
service,  written  requests  for  copies  may 
be  sent  to:  Office  of  Foreign  Assets 
Cdtttrol,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Ave.  NW., 
Washington,  DC  20220,  Attn:  Chief, 
Records  Division. 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  does  not  apply. 

Paperwork  Reduction  Act 

The  collections  of  information  related 
to  the  Regulations  are  contained  in  31 
CFR  part  501  (the  "Reporting  and 
F*rocedures  Regulations").  Piu^uant  to 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507),  those  collections  of 
information  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1505- 
0164.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  control  number. 

List  of  Subjects  in  31  CFR  Part  515 

Administrative  practice  and 
procedure.  Air  carriers.  Banks,  Banking, 
Blocking  of  assets,  Cuba,  Currency, 
Estates,  Exports,  Foreign  trade.  Imports, 
Reporting  and  recordkeeping 
requirements,  Securities,  Shipping, 
Specially  designated  nationals.  Travel 
restrictions.  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  515  is  amended 
as  follows: 

PART  515— CUBAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  31  CFR 
part  515  continues  to  read  as  follows: 

Authority:  18  U.S.C.  2332d;  22  U.S.C. 
2370(a).  6001-6010;  31  U.S.C.  321(b);  50 
U.S.C.  App  1-44;  Pub.  L.  101-410,  104  Stat. 
890  (28  U.S.C.  2461  note);  Pub.  L.  106-387, 
114  Stat.  1549:E.O.  9193.  7  FR  5205.  3  CFR, 
1938-1943  Comp.,  p.  1147;  E.O.  9989. 13  FR 
4891.  3  CFR.  1943-1948  Comp..  p.  748;  Proc. 
3447,  27  FR  1085,  3  CFR,  1959-1963  Comp., 
p.  157;  E.O.  12854,  58  FR  36587,  3  CFR,  1993 
Comp.,  p.  614. 

SubfMirt  C— General  Definitions 

2.  Amend  §  515.302  by  revising 
paragraph  (a)  to  read  as  follows: 

S  515.302    National. 

(a)  The  term  national  when  used  with 
respect  to  a  country  shall  include: 

(1)  A  subject  or  citizen  of  that  country 
or  any  person  who  has  been  domiciled 
in  or  a  permanent  resident  of  that 
country  at  any  time  on  or  since  the 
"effective  date,"  except  persons  who 
were  permanent  residents  of  or 
domiciled  in  that  coimtry  in  the  service 
of  the  U.S.  Government  and  persons 
whose  transactions  in  that  country  were 
authorized  by  the  Office  of  Foreign 
Assets  Control. 

(2)  Any  partnership,  association, 
corporation,  or  other  organization  that, 
on  or  since  the  effective  date: 

(i)  Was  or  has  been  organized  under 
the  laws  of  that  country; 

(ii)  Had  or  has  had  its  principal  place 
of  business  in  that  country;  or 

(iii)  Was  or  has  been  controlled  by,  or 
a  substantial  part  of  the  stpcks,  share, 
bonds,  debentures,  notes,  drafts,  or 
other  seciuities  or  obligations  of  which 
was  or  has  been  controlled  by,  directly 
or  indirectly,  that  country  and/or  one  or 
more  nationals  thereof. 

(3)  Any  organization's  office  or  other 
sub-iuiit  that  is  located  within  that 
country. 

(4)  Any  person  to  the  extent  that  such 
person,  on  or  since  the  "effective  date" 
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was  or  has  been  acting  or  purporting  to 
act  directly  or  indirectly  for  the  benefit 
or  on  behalf  of  any  national  of  that 
country. 

(5)  Any  other  person  who  there  is 
reasonable  cause  to  believe  is  a 
"national"  as  defined  in  this  section. 
***** 

3.  Amend  §  515.329  by  revising 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§  51 5.329    Person  subject  to  the 
jurisdiction  of  the  United  States. 

***** 

(c)  Any  corporation,  partnership, 
association,  or  other  organization 
organized  imder  the  laws  of  the  United 
States  or  of  any  State,  territory, 
possession,  or  district  of  the  United 
States;  and 

(d)  Any  corporation,  partnership, 
association,  or  other  organization, 
wherever  organized  or  doing  business, 
that  is  owned  or  controlled  by  persons 
specified  in  paragraphs  (a)  or  (c)  of  this 
section. 

4.  Amend  §  515.330  by  revising 
paragraphs  (a)(3)  and  (a)(4)  to  read  as 
follows: 

§  51 5.330    Person  within  the  United  States. 

.  (a)  *  *  * 

(3)  Any  corporation,  partnership, 
association,  or  other  organization 
organized  under  the  laws  of  the  United 
States  or  of  any  State,  territory, 
possession,  or  district  of  the  United 
States;  and 

(4)  Any  corporation,  partnership, 
association,  or  other  organization, 
wherever  organized  or  doing  business, 
which  is  owned  or  controlled  by  any 
person  or  persons  specified  in 
paragraphs  (a)(1)  or  (a)(3)  of  this  section. 


Subpart  D — Interpretations 

5.  Amend  §  515.420  by  revising  the 
introductory  text  of  paragraph  (a)  and 
adding  a  note  to  paragraph  (a)  to  read 
as  follows: 

§  51 5.420    Fully-hosted  travel  to  Cuba. 

(a)  A  person  subject  to  the  jurisdiction 
of  the  United  States  will  not  be 
considered  to  violate  the  prohibition  on 
engaging  in  travel-related  transactions 
in  which  Cuba  has  an  interest  when  all 
costs  of,  and  all  transactions  related  to, 
the  travel  of  that  person  (the  "fully- 
hosted"  traveler)  are  covered  or  entered 
into  by  a  person  not  subject  to  the 
jurisdiction  of  the  United  States, 
provided  that: 
***** 

Note  to  paragraph  (a):  The  interpretation 
set  forth  in  this  paragraph  applies  only  to  a 
fully-hosted  traveler's  travel-related 


transactions  and  not  to  other  transactions  in 
Cuba.  For  example,  a  fully-hosted  traveler  is 
still  prohibited  from  providing  services  in 
Cuba  to  a  third-country  national. 

Subpart  E— Licenses,  Authorizations, 
and  Statement  of  Licensing  Policy 

6.  Revise  §  515.505  to  read  as  follows: 

§515.505    Certain  Cuban  nationals 
unblocked;  transactions  of  Cuban  nationals 
paroled  Into  the  United  States. 

(a)  General  license  imblocking  certain 
persons.  The  following  persons  are 
licensed  as  unblocked  nationals,  as  that 
term  is  defined  in  §  515.307  of  this  part: 

(Ij  Any  individual  who: 

(i)  Has  taken  up  residence  in  the 
United  States; 

(ii)  Is  a  United  States  citizen,  d 
permanent  resident  alien  of  the  United 
States!  or  has  applied  to  become  a 
permanent  resident  alien  of  the  United 
States  and  has  an  adjustment  of  status 
application  pending;  cuid 

(iii)  Is  not  a  specially  designated 
national;  and 

(2)  Any  entity  that  otherwise  would 
be  a  national  of  Cuba  solely  because  of 
the  interest  therein  of  an  individual     ^ 
licensed  in  paragraph  (a)(1)  of  this 
section  as  an  unblocked  national. 

Note  to  paragraph  (a):  An  individual 
unblocked  pursuant  to  this  paragraph  does 
not  become  blocked  again  by  leaving  the 
United  States  unless  he  or  she  becomes 
domiciled  or  a  permanent  national  of  Cuba 
or  otherwise  becomes  a  specially  designated 
national. 

(b)  Specific  licenses  unblocking 
individuals  permanently  resident  in 
third  countries.  Individual  nationals  of 
Cuba  who  have  taken  up  permanent 
residence  in  the  authorized  trade 
territory  may  apply  to  the  Office  of 
Foreign  Assets  Control  to  be  specifically 
licensed  as  unblocked  nationals. 
Applications  for  specific  licenses  under 
this  paragraph  should  include  at  least 
two  of  the  following  documents  issued 
by  the  government  authorities  of  the 
new  country  of  permanent  residence: 
Passport;  voter  registration  card; 
permanent  resident  alien  card;  or 
national  identity  card.  Other  documents 
tending  to  show  residency,  such  as 
income  tax  returns,  also  may  be 
submitted  in  support  of  government 
documentation,  but  are  not  themselves 
sufficient. 

Note  to  paragraph  (b):  An  individual 
unblocked  pursuant  to  this  paragraph  does 
not  become  blocked  again  by  leaving  the 
United  States  unless  he  or  she  becomes 
domiciled  or  a  permanent  national  of  Cuba 
or  otherwise  becomes  a  specially  designated 
national. 

(c)  General  license  authorizing  certain 
transactions  of  individuals  paroled  into 


the  United  States.  An  individual 
national  of  Cuba  who  has  been  paroled 
into  the  United  States  is  authorized  to 
engage  in  all  transactions  available  to 
unblocked  nationals,  as  that  term  is 
defined  in  §  515.307  of  this  part,  except 
that  all  property  in  which  the  individual 
has  an  interest  and  that  was  blocked 
pursuant  to  this  part  prior  to  the  date  on 
which  paiiole  was  granted  shall  remain 
blocked.  Such  an  individual  is  further 
authorized  to  withdraw  a  total  amount 
not  to  exceed  $250  in  any  one  calendar 
month  trom  any  blocked  accounts  held 
in  the  individual's  name. 

(d)  The  licensing  of  any  person 
pursuant  to  this  section  shall  not 
suspend  the  requirements  of  any  section    ^ 
of  this  chapter  relating  to  the 
maintenance  or  production  of  records. 

(e)  The  following  examples  illustrate 
the  application  of  this  section: 

(Jj  Example  1:  A  national  of  Cuba  with  a 
blocked  U.S.  bank  account  receives  a  U.S 
immigration  visa.  Upon  arrival  in  the  United 
States,  she  is  issued  a  permanent  resident 
alien  card  and  thereby  is  licensed  as  an 
unblocked  national  pursuant  to  paragraph  (a) 
of  this  section.  She  can  apply  immediately  to 
OFAC  for  a  specific  license  to  have  her  bank 
account  unblocked. 

(2)  Example  2:  A  national  of  Cuba  with  a 
blocked  U.S.  bank  account  arrives  in  the 
United  States  without  a  valid  visa  and  is 
paroled  into  the  United  States.  One  year 
later,  he  applies  for  and  receives  permanent 
resident  alien  status.  From  the  date  he  is 
paroled  into  the  United  States  until  the  date 
he  applies  for  permanent  resident  alien 
status,  he  qualifies  for  the  general  license 
contained  in  paragraph  (c)  of  this  section. 
During  this  time  he  can  engage  in  all 
transactions  as  if  he  is  an  unblocked  national, 
but  he  cannot  gain  access  to  his  blocked  bank 
account  other  than  to  withdraw  $250  each 
month.  Beginning  with  his  application  to 
become  a  permanent  resident  alien,  he  is 
licensed  as  an  unblocked  national  pursuant 
to  paragraph  (a)  of  this  section.  At  this  time. 
he  can  apply  to  OFAC  for  a  specific  license 
to  have  his  bank  account  unblocked. 

13}  Example  3:  A  national  of  Cuba  with  a 
blocked  U.S.  bank  account  arrives  in  the 
United  States  on  a  temporary  visa  valid  for 
six  months.  After  her  visa  expires,  she 
remains  in  the  United  States  for  an  additional 
six  months  and  then  applies  to  become  a 
permanent  resident  alien.  She  has  an 
adjustment  of  status  application  pending 
until  she  receives  permanent  resident  alien 
status  one  year  later.  From  her  arrival  in  the 
United  States  until  her  application  for 
permanent  resident  alien  status,  she  does  not 
qualifj'  for  any  of  the  authorizations 
contained  in  this  section.  Instead,  she  is 
authorized  by  §  515.571  only  to  engage  in 
transactions  ordinarily  incident  to  her  travel 
and  maintenance  in  the  United  States  and  to 
withdraw  $250  each  month  from  her  blocked 
account  to  cover  her  living  expenses. 
Beginning  with  her  application  to  become  a 
permanent  resident  alien,  she  is  licensed  as 
an  unblocked  national  pursuant  to  paragraph 
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(a)  of  this  section.  At  this  time,  she  can  apply 
to  OFAC  for  a  specific  license  to  have  her 
bank  account  unblocked. 

Note  io  §515.S0S:  See  §  515.571  for  the 
authorization  of  certain  limited  transactions 
incident  to  travel  to.  from,  and  within  the 
United  States  by  Cuban  nationals  who  enter 
the  United  States  on  a  non-immigrant  visa  or 
other  non-immigrant  travel  authorization 
issued  by  the  State  Department. 

7.  Section  515.512  is  added  read  as 
follows: 

§  515.512    Provision  of  certain  legal 
services  authorized. 

(a)  The  provision  of  the  following 
legal  services  to  or  on  behalf  of  Cuba  or 
a  Cuban  national  is  authorized, 
provided  that  all  receipts  of  payment  of 
professional  fees  and  reimbursement  of 
incurred  expenses  must  be  specifically 
licensed: 

(1)  Provision  of  legal  advice  and 
counseling  on  the  requirements  of  and 
compliance  with  the  laws  of  any 
jurisdiction  within  the  United  States, 
provided  that  such  advice  and 
counseling  are  not  provided  to  facilitate 
transactions  in  violation  of  this  part; 

(2)  Representation  of  persons  when 
named  as  defendants  in  or  otherwise 
made  parties  to  domestic  U.S.  legal, 
arbitration,  or  administrative 
proceedings; 

(3)  Initiation  and  conduct  of  domestic 
U.S.  legal,  arbitration,  or  administrative 
proceedings  in  defense  of  property 
interests  subject  to  U.S.  jurisdiction; 

(4)  Representation  of  persons  before 
any  federal  or  state  agency  with  respect 
to  the  imposition,  administration,  or 
enforcement  of  U.S.  sanctions  against 
such  persons;  and 

(5)  Provision  of  legal  services  in  any 
other  context  in  which  prevailing  U.S. 
law  requires  access  to  legal  counsel  at 
public  expense. 

(b)  The  provision  of  any  other  legal 
services  to  Cuba  or  a  Cuban  national, 
not  otherwise  authorized  in  this  part, 
requires  the  issuance  of  a  specific 
license. 

(c)  Entry  into  a  settlement  agreement 
affecting  property  or  interests  in 
property  or  the  enforcement  of  any  lien, 
judgment,  arbitral  award,  decree,  or 
other  order  through  execution, 
garnishment,  or  other  judicial  process 
purporting  to  transfer  or  otherwise  alter 
or  affect  property  in  which  Cuba  or  a 
Cuban  national  has  had  an  interest  at 
any  time  on  or  since  12:01  a.m.,  e.s.t., 
July  8, 1963,  is  prohibited  except  to  the 
extent  otherwise  provided  by  law  or 
unless  otherwise  authorized  by  or 
pursuant  to  this  part. 

8.  Revise  §  515.533  to  read  as  follows: 


§  51 5.533    Transactions  incident  to 
exportations  from  the  United  States  and 
reexportations  of  U.S.-origin  items  to  Cuba; 
negotiation  of  executory  contracts. 

(a)  All  transactions  ordinarily 
incident  to  the  exportation  of  items  from 
the  United  States,  or  the  reexportation 
of  U.S.-origin  items  from  a  third 
country,  to  any  person  within  Cuba  are 
authorized,  provided  that: 

(1)  The  exportation  or  reexportation  is 
licensed  or  otherwise  authorized  by  the 
Department  of  Commerce  under  the 
provisions  of  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C.  app. 
2401-0420)  (see  the  Export 
Administration  Regulations,  15  CFR 
730-774);  and 

(2)  Only  the  following  payment  and 
financing  terms  may  be  used: 

(i)  Payment  of  cash  in  advance; 

(ii)  For  authorized  sales  of  agricultural 
items,  financing  by  a  banking  institution 
located  in  a  third  country  provided  the 
banking  institution  is  not  a  designated 
national,  U.S.  citizen,  U.S.  permanent 
resident  alien,  or  an  entity  organized 
under  the  laws  ofthe  United  States  or 
any  jurisdiction  within  the  United 
States  (including  foreign  branches). 
Such  financing  may  be  confirmed  or 
advised  by  a  U.S.  banking  institution;  or 

(iii)  For  all  other  authorized  sales, 
financing  by  a  banking  institution 
located  in  a  third  country  provided  the 
banking  institution  is  not  a  designated 
national  or  a  person  subject  to  the 
jurisdiction  of  the  United  States.  Such 
financing  may  be  confirmed  or  advised 
by  a  U.S.  banking  institution. 

Note  to  paragraph  (a):  The  transactions 
authorized  by  this  paragraph  include,  but  are 
not  limited  to.  all  transactions  that  are 
directly  incident  to  the  shipping  of  specific 
exports  or  reexports  {e.g..  insurance  and 
transportation  of  the  exports  to  Cuba). 
Transactions  that  are  not  tied  to  specific 
exports  or  reexports,  such  as  transactions 
involving  future  (non-specific)  shipments, 
must  be  separately  licensed  by  OFAC.  For  the 
waiver  of  the  prohibitions  on  entry  into  U.S. 
ports  contained  in  §  515.207  for  vessels  ' 

transporting  shipments  of  items  between  the 
United  States  and  Cuba  pursuant  to  this 
section,  see  §515.550. 

(b)  Persons  subject  to  the  jurisdiction 
of  the  United  States  are  authorized  to 
engage  in  all  transactions  ordinarily 
incident  to  negotiation  of  and  entry  into 
executory  contracts  for  the  sale  of  items 
that  may  be  exported  from  the  United 
States  to  Cuba  or  100%  U.S.-origin 
items  that  may  be  reexported  from  a 
third  country  to  Cuba  consistent  with 
the  export  licensing  policy  of  the 
Department  of  Commerce,  provided  that 
performance  of  such  executory  contracts 
is  expressly  made  contingent  on  the 
prior  authorization  by  the  Department  of 
Commerce. 


Note  to  paragraph  (b):  This  paragraph  does 
not  authorize  transactions  related  to  travel  to, 
from,  or  within  Cuba.  See  paragraph  (e)  for 
a  statement  of  specific  licensing  policy  with 
respect  to  such  transactions. 

(c)  This  section  does  not  authorize: 

(1)  The  financing  of  any  transactions 
frt>m  any  blocked  account. 

(2)  Any  transaction  involving,  directly 
or  indirectly,  property  in  which  any 
designated  national,  other  than  a  person 
located  in  the  country  to  which  the 
exportation  or  reexportation  is 
consigned,  has  an  interest  or  has  had  an 
interest  since  the  effective  date  set  forth 
in  §515.201  of  this  part. 

(d)  (Reserved) 

(e)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  authorizing  the 
travel-related  transactions  set  forth  in 

§  515.560(c)  and  other  transactions  that 
are  directly  incident  to  the  marketing, 
sales  negotiation,  accompanied  delivery, 
or  servicing  of  exports  that  appear 
consistent  with  the  export  or  re-export 
licensing  policy  of  the  Department  of 
Commerce. 

9.  Amend  §  515.559  by  removing 
paragraph  (d)  and  adding  a  note  to  the 
end  of  the  paragraph  (b)  to  read  as 
follows: 

§  51 5.559    Transactions  by  U.S.-owned  or 
controlled  foreign  firms  with  Cuba. 

***** 

(b)*   *   * 

Note  to  paragraph  (b):  On  October  23, 
1992,  sections  1705  and  1706  of  the  Cuban 
Democracy  Act  of  1992,  Pub.  L.  102-484 
(Oct.  23,  1992)  (codified  at  22  U.S.C.  6004 
and  6005,  respectively),  prohibited  OFAC 
from  issuing  licenses  for  any  transaction 
described  in  this  paragraph  other  than  those 
transactions  currently  set  forth  in  paragraph 
(a). 


10.  Amend  §  515.560  by  revising 
paragraph  (c)(4)  and  by  adding  a  note  to 
paragraph  (c)(4)  to  read  as  follows: 

§  51 5.560  Travel-related  transactions  to, 
from,  and  within  Cuba  by  persons  subject 
to  U.S.  jurisdiction. 

***** 

(c)*   *   * 

(4)  Carrying  remittances  to  Cuba.  The 
carrying  to  Cuba  of  any  remittances  that 
the  Ucensed  traveler  is  authorized  to 
remit  pursuant  to  §  515.570  provided 
that: 

(i)  The  total  of  all  household 
remittances  authorized  by  §  515.570(a) 
does  not  exceed  $3,000,  and 

(ii)  No  emigration  remittances 
authorized  by  §  515.570(b)  are  carried  to 
Cuba  unless  a  U.S.  immigration  visa  has 
been  issued  for  each  payee  and  the 
licensed  traveler  can  produce  the  visa 
recipients'  full  names,  dates  of  birth. 
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visa  numbers,  and  visa  dates  of 
issuance. 

Note  tb  paragraph  (c)(4):  This  paragraph 
does  not  authorize  a  traveler  to  carry 
remittances  on  behalf  of  other  remitters. 


11.  Revise  §  515.561  to  read  as 
follows: 

§  51 5.561    Persons  visiting  close  relatives 
in  Cuba. 

(a)  General  license  for  visiting  a  close 
relative  who  is  a  national  of  Cuba  once 
in  any  12-month  period.  Persons  subject 
to  the  jurisdiction  of  the  United  States 
and  persons  traveling  with  them  who 
share  a  common  dwelling  as  a  family 
with  them  are  authorized  to  engage  in 
the  travel-related  transactions  set  forth 
in  §  515.560(c)  and  additional  travel- 
related  transactions  that  are  directly 
incident  to  the  purpose  of  visiting  a 
close  relative  who  is  a  national  of  Cuba, 
as  that  term  is  defined  in  §  515.302  of 
this  part.  The  authorization  contained  in 
this  paragraph  may  be  used  only  once 
in  any  12-month  period.  Any 
transactions  related,  to  additional  family 
visits  must  be  specifically  licensed 
pursuant  to  paragraph  (b)  of  this  section- 

(b)  Specific  licenses  for  visiting  a 
close  relative  who  is  a  national  of  Cuba 
more  than  once  in  any  1 2-month  period. 
Specific  licenses  may  be  issued  on  a 
case-by-case  basis  authorizing  persons 
subject  to  the  jiuisdiction  of  the  United 
States  and  persons  traveling  with  them 
who  share  a  common  dwelling  as  a 
family  with  them  to  engage  in  the  travel- 
related  transactions  set  forth  in 

§  515.560(c)  and  additional  travel- 
related  transactions  that  are  directly 
incident  to  the  purpose«of  visiting  a 
.  close  relative  who  is  a  national  of  Cuba, 
as  that  term  is  defined  in  §  515.302  of 
this  part,  more  than  once  in  any  12- 
month  period. 

(c)  Specific  licenses  for  visiting  a 
close  relative  who  is  not  a  national  of 
Cuba.  Specific  licenses  may  be  issued 
on  a  case-by-case  basis  authorizing 
persons  subject  to  the  jurisdiction  of  the 
United  States  and  persons  traveling 
with  them  who  share  a  common 
dwelling  as  a  family  with  them  to 
engage  in  the  travel-related  transactions 
set  forth  in  §  515.560(c)  and  additional 
travel-related  transactions  that  are 
directly  incident  to  the  purpose  of 
visiting  a  close  relative  who  is  not  a 
national  of  Cuba,  as  that  term  is  defined 
in  §  515.302  of  this  part. 

Example  to  paragraph  (c):  If  your  daughter 
is  a  U.S.  national  engaging  in  a  year-long 
course  of  study  in  Cuba,  you  need  a  specific 
license  issued  pursuant  to  this  paragraph  (c) 
to  engage  in  transactions  incident  to  traveling 
to  Cuba  to  visit  her. 


(d)  For  the  purpose  of  this  section,  the 
term  close  relative  used  with  respect  to 
any  person  means  any  individual 
related  to  that  person  by  blood, 
marriage,  or  adoption  who  is  no  more 
than  three  generations  removed  from 
that  person  or  from  a  common  ancestor 
with  that  person. 

Example  to  paragraph  (dj:  Your  mother's  ' 
cousin  is  your  close  relative  for  the  purposes 
of  this  section,  because  you  are  both  no  more 
than  three  generations  removed  from  your 
great-grandparents,  who  are  the  ancestors 
you  have  in  common.  Similarly,  your 
husband's  great-grandson  is  your  close 
relative  for  the  purposes  of  this  section, 
because  he  is  no  more  than  three  generations 
removed  from  you.  Your  daughter's  father-in- 
law  is  not  your  close  relative  for  the  purposes 
of  this  section,  because  you  have  no  common 
ancestor. 

§515.565    [Amended] 

12.  Amend  §  515.565  by  removing  the 
word  "or"  and  the  semicolon  at  the  end 
of  paragraph  (b)(1)  and  adding  a  period 
in  its  place,  and  by  removing  and 
reserving  paragraph  (b)(2). 

13.  Amend  §  515.567  by  revising 
paragraphs  (b)  and  (c)  and  adding  a  note 
to  the  section  to  read  as  follows: 

§  51 5.567    Public  performances,  clinics, 
workshops,  athletic  and  other  competitions, 
and  exhibitions. 

***** 

(b)  Specific  licenses,  including  for 
multiple  trips  to  Cuba  over  an  extended 
period  of  time,  may  be  issued  on  a  case- 
by-case  basis  authorizing  the  travel- 
related  transactions  set  forth  in 

§  515.560(c)  and  other  transactions  that 
are  directly  incident  to  participation  in 
a  public  performance,  clinic,  workshop, 
athletic  or  other  competition,  or 
exhibition  in  Cuba  by  participants  in 
such  activities,  provided  that: 

(1)  The  event  is  open  for  attendance, 
and  in  relevant  situations  participation, 
by  the  Cuban  public; 

(2)  All  U.S.  profits  from  the  event 
after  costs  are  donated  to  an 
independent  nongovernmental 
organization  in  Cuba  or  a  U.S. -based 
charity,  with  the  objective,  to  the  extent 
possible,  of  promoting  people-to-people 
contacts  or  otherwise  benefiting  the 
Cuban  people;  and 

(3)  Any  clinics  or  workshops  in  Cuba 
must  be  organized  and  run,  at  least  in 
part,  by  the  licensee.  In  general,  an 
individual's  attendance  at  a  purely 
Cuba-organized  clinic  or  workshop  will 
not  be  authorized  pursuant  to  this 
paragraph. 

(c)  Specific  licenses  will  not  be  issued 
pursuant  to  this  section  authorizing  any 
debit  to  a  blocked  accoimt. 

Note  to  §  515.567J  See  §  51S.571  for  the 
authorization  of  certain  transactions  related 


to  the  activities  of  nationals  of  Cuba  traveling 
in  the  United  States.  . 

14.  Revise  §  515.570  to  read  as 
follows: 

§  51 5.570    Remittances  to  nationals  of 
CulM. 

(a)  Periodic  $300  household 
remittances  authorized.  Persons  subject 
to  the  jurisdiction  of  the  United  States 
who  are  18  years  of  age  or  older  are 
authorized  to  make  remittances  to 
Cuban  households  (including  to  Cuban 
individuals  living  alone)  located  in 
Cuba  or  in  the  authorized  trade  territory 
provided  that: 

(1)  The  remitter's  total  remittances  do 
not  exceed  $300  per  Cuban  household 
in  any  consecutive  3-month  period, 
regardless  of  the  number  of  individuals 
comprising  that  household: 

(2)  The  remittances  are  not  made  from 
a  blocked  source  unless: 

(i)  The  remittances  are  authorized 
pursuant  to  paragraph  (c)  of  this  section; 
or 

(ii)  The  remittances  are  made  to  a 
Cuban  household  in  a  third  country  and 
are  made  from  a  blocked  account  in  a 
banking  institution  in  the  United  States 
held  in  the  name  xjf,  or  in  which  the 
beneficial  interest  is  held  by,  the  payee. 

(3)  No  member  ofthe  payee's 
household  is  a  senior-level  Cuban 
government  official  or  senior-level 
communist  party  official. 

Note  to  paragraph  (a):  The  maximum 
amount  set  forth  in  this  paragraph  does  not 
apply  to  remittances  to  a  Cuban  individual 
who  has  been  unblocked  or  whose  current 
transactions  are  otherwise  authorized 
pursuant  to  §  515.505.  because  remittances  to 
.  such  persons  do  not  require  separate 
authorization. 

(b)  Two  one-time  $500  emigration- 
related  remittances  authorized.  Persons 
subject  to  the  jurisdiction  of  the  United 
States  are  authorized  to  remit  the 
following  amounts: 

(1)  Up  to  $500  per  payee  on  a  one- 
time basis  to  any  Cuban  nationals  for 
the  purpose  of  covering  the  payees' 
preliminary  expenses  associated  with 
emigrating  from  Cuba  to  the  United 
States.  These  remittances  may  be  sent 
before  the  payees  have  received  valid 
visas  issued  by  the  State  Department  or 
other  approved  U.S. -immigration 
documents,  but  may  not  be  carried  by  a 
licensed  traveler  to  Cuba  until  the 
payees  have  received  valid  visas  issued 
by  the  State  Department  or  other  " 
approved  U.S.-immigration  documents. 
See  §  515.560(c)(4)  of  this  part  for  the 
rules  regarding  the  carrj'ing  of 
authorized  remittances  to  Cuba.  These 
remittances  may  not  be  made  from  a  . 
blocked  source  unless  authorized 
pursuant  to  paragraph  (c)  of  this  section. 
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(2)  Up  to  an  additional  $500  per  payee 
on  a  one-time  basis  to  any  Cuban 
nationals  for  the  purpose  of  enabling  the 
payees  to  emigrate  h'om  Cuba  to  the 
United  States,  including  for  the 
purchase  of  airline  tickets  and  payment 
of  exit  or  third-country  visa  fees  or  other 
travel-related  fees.  These  remittances 
may  be  sent  only  once  the  payees  have 
received  valid  visas  issued  by  the  State 
Department  or  other  approved  U.S.- 
immigration  documents.  A  remitter 
must  be  able  to  provide  the  visa 
recipients'  full  names,  dates  of  birth, 
visa  numbers,  and  visa  dates  of 
issuance.  See  §  515.560(c)(4)  of  this  part 
for  the  rules  regarding  the  carrying  of 
authorized  remittances  to  Cuba.  These 
remittances  may  not  be  made  from  a 
blocked  source  unless  authorized 
pursuant  to  paragraph  (c)  of  this  section. 

(c)  Certain  remittances  from  inherited 
blocked  sources  authorized.  The 
remittances  authorized  in  paragraphs  (a) 
and  (b)  of  this  section  may  be  made 
from  a  blocked  account  in  a  banking 
institution  in  the  United  States  held  in 
the  name  of,  or  in  which  the  bepeficial 
interest  is  held  by,  the  payee,  provided 
that  the  funds  were  deposited  in  the 
blocked  account  as  a  result  of  a  valid 
testamentary  disposition,  intestate 
succession,  or  payment  from  a  life 
insurance  policy  or  annuity  contract 
triggered  by  the  death  of  the  policy  or 
contract  holder. 

(d)  Specific  licenses.  Specific  licenses 
may  be  issued  on  a  case-by-case  basis 
authorizing  the  following: 

(1)  Remittances  by  persons  subject  to 
U.S.  jurisdiction  to  independent  non- 
governmental entities  in  Cuba. 

(2)  Remittances  by  persons  subject  to 
U.S.  jurisdiction  from  blocked  accounts 
to  Cuban  households  in  third  countries 
in  excess  of  the  amount  specifred  in 
paragraph  (a)  of  this  section;  or 

(3)  Remittances  by  persons  subject  to 
U.S.  jurisdiction  to  a  person  in  Cuba, 
directly  or  indirectly,  for  transactions  to 
facilitate  non-immigrant  travel  by  an 
individual  in  Cuba  to  the  United  States 
under  circumstances  where 
humanitarian  need  is  demonstrated, 
including  but  not  limited  to  illness  or 
other  medical  emergency. 

Note  to  §515.570:  For  the  rules  relating  to 
the  carrying  of  remittances  to  Cuba  by 
licensed  travelers  to  Cuba,  see  paragraph 
(c)(4)  of  §  515.560.  Persons  subject  to  the 
jurisdiction  of  the  United  States  are 
prohibited  from  engaging  in  the  collection  or 
forwarding  of  remittances  to  Cuba  unless 
authorized  pursuant  to  §515.572  of  this  part. 
Pursuant  to  §515.572,  all  depository 
institutions  [e.g.,  banks)  are  authorized  to 
provide  such  services.  For  a  list  of  other 
authorized  U.S.  remittance  service  providers, 
see  the  following  Web  site:  http:// 


www.  treas  .gov/offices/enforcemen  t/ofac/ 
sanctions/ cubajsp.pdf. 

15.  Amend  §  515.571  by  revising  the 
introductory  text  of  paragraph  (a)  and  by 
adding  a  new  paragraph  (a)(5)  and  note 
to  the  section  to  read  as  follows: 

§  51 5.571  Certain  transactions  incident  to 
travel  to,  from,  and  within  ttie  United  States 
by  Cuban  nationals. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  following 
transactions  by  or  on  behalf  of  a  Cuban 
national  who  enters  the  United  States 
on  a  non-immigrant  visa  or  other  non- 
immigrant travel  authorization  issued 
by  the  State  Department  are  authorized: 
***** 

(5)  All  transactions  ordinarily 
incident  to  the  activities  for  which  a 
visa  or  other  travel  authorization  was 
issued. 

(i)  This  paragraph  (a)(5)  does  not 
authorize  receipt  of  compensation  in 
excess  of  amounts  covering  living 
expenses  and  the  acquisition  of  goods 
for  personal  consumption.  See 
§  515.565(a)(2)(v)  of  this  part  for  the 
case-by-case  authorization  of  payments 
to  certain  Cuban  scholars  of  stipends  or 
salaries  that  exceed  this  limit. 

(ii)  Examples  of  transactions 
authorized  by  this  paragraph  (a)(5) 
include:  the  payment  of  tuition  to  a  U.S. 
educational  institution  by  a  national  of 
Cuba  issued  a  student  visa;  the  payment 
of  compensation  covering  only  living 
expenses  and  the  purchase  of  goods  for 
personal  consumption  to  a  national  of 
Cuba  issued  a  performance-related  visa; 
and  the  rental  of  a  stage  by  a  Cuban 
group  issued  a  performance  visa. 
***** 

Note  to  §515.571:  For  the  authorization  of 
certain  transactions  by  Cuba  nationals  who 
become  U.S.  citizens,  apply  for  or  receive 
U.S.  permanent  resident  alien  status,  or  are 
paroled  into  the  United  States,  see  §  515.505 
of  this  part. 

§515.572    [Amended] 

16.  Amend  paragraph  (d)  of  §  515.572 
by  replacing  the  word  "quarterly"  each 
time  it  appears  with  the  word  "annual" 
and  by  replacing  the  words  "three- 
month"  with  the  words  "one-year." 

17.  Revise  §  515.574  to  read  as 
follows: 

§  51 5.574    Support  for  ttie  Cuban  People. 

(a)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  authorizing  the 
travel-related  transactions  set  forth  in 
§  515.560(c)  and  other  transactions  that 
are  intended  to  provide  support  for  the 
Cuban  people  iocluding,  but  not  limited 
to,  the  following: 


(1)  Activities  of  recognized  human 
rights  organizations, 

(2)  Activities  of  independent 
organizations  designed  to  promote  a 
rapid,  peaceful  transition  to  democracy, 
and 

(3)  Activities  of  individuals  and  non- 
governmental organizations  that 
promote  independent  activity  intended 
to  strengthen  civil  society  in  Cuba. 

(b)  Licenses  will  be  issued  pursuant  to 
this  section  once  the  applicant  shows 
that  the  proposed  transactions  are 
consistent  with  the  purposes  of  this 
section  and  provides  an  explanation 
that  no  significant  accumulation  of 
funds  or  financial  benefit  will  accrue  to 
the  government  of  Cuba. 

18.  Revise  §  515.575  to  read  as 
follows: 

§515.575    Humanitarian  proiects. 

Specific  licenses  may  be  issued  on  a 
case-by-case  basis  authorizing  the 
travel-related  transactions  set  forth  in 
§  515.560(c)  and  such  additional 
transactions  as  are  directly  incident  tp 
certain  humanitarian  projects  in  or 
related  to  Cuba  not  otherwise  covered 
by  this  part  that  are  designed  to  directly 
benefit  the  Cuban  people.  Such  projects 
may  include,  but  are  not  limited  to: 
medical  and  health-related  projects; 
construction  projects  intended  to  benefit 
legitimately  independent  civil  society 
groups;  environmental  projects;  projects 
involving  formal  or  non-formal 
educational  training,  within  Cuba  or  oif- 
island,  on  topics  including  civil 
education,  journalism,  advocacy  and 
organizing,  adult  literacy,  and 
vocational  skills;  community-based 
grassroots  projects;  projects  suitable  to 
the  development  of  small  scale  private 
enterprise;  projects  that  are  related  to 
agricultural  and  rural  development  that 
promote  independent  activity;  and 
projects  to  meet  basic  human  needs. 
Specific  licenses  may  be  issued 
authorizing  transactions  for  multiple 
visits  fot  the  same  project  over  an 
extended  period  of  time  by  applicants 
demonstrating  a  significant  record  of 
overseas  hiunanitarian  projects. 

Dated:  March  5,  2003. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  March  5,  2003. 
Kenneth  E.  Lawson, 

Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury. 
(FR  Doc.  03-6808  Filed  3-19-03;  11:25  am) 
BNXMQ  CODE  4S10-25-4> 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGDOfr-03-012] 

Drawbridge  Operating  Regulations; 
Gulf  Intracoastal  Waterway,  Grand 
Lake,  LA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

bom  regulations. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  SR  384 
(Grand  Lake)  pontoon  bridge  across  the 
Gulf  Intracoastal  Waterway,  mile  231.4 
West  of  Harvey  Locks,  at  Grand  Lake, 
Cameron  Parish,  Louisiana.  This 
deviation  allows  the  bridge  to  remain 
closed  to  navigation  for  two  four-hour 
periods,  Monday  through  Thursday, 
ft-om  April  7  through  May  22,  2003.  The 
deviation  is  necessary  to  allow  for  the 
repairs  to  the  fender  system  of  the 
bridge. 

DATES:  This  deviation  is  effective  fitjm 
7  a.m.  on  Monday,  April  7,  2003  until 
5  p.m.  on  Thursday,  May  22,  2003. 
ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  504-589-2965. 
The  Bridge  Administration  Branch, 
Eighth  District,  maintains  the  public 
docket  for  this  temporary  deviation. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The 
Louisifma  Department  of  Transportation 
and  Development  has  requested  a 
temporary  deviation  in  order  to  repair 
the  fender  system  of  the  bridge  for  the 
continued  safe  operation  of  the  bridge. 
This  deviation  allows  the  draw  of  the 
SR  384  (Grand  Lake)  pontoon  bridge 
across  the  Gulf  Intracoastal  Waterway, 
mile  231.4  West  of  Harvey  Locks,  at 
Grand  Lake,  Cameron  Parish.  Louisiana 
to  remain  closed  to  navigation  from  7 
a.m.  until  11  a.m.  and  from  1  p.m.  until 
5  p.m.  daily,  Monday  through  Thursday, 
from  April  7,  2003  through  May  22. 
2003. 

The  pontoon  bridge  has  no  vertical 
clearance  in  the  closed-to-navigation 


position.  The  bridge  normally  opens  to 
pass  navigation  an  average  of  1005  times 
a  month.  In  accordance  with  33  CFR 
117.5,  the  bridge  opens  on  signal  for  the 
passage  of  vessels.  The  bridge  will  be 
able  to  open  for  emergencies  during  the 
closure  period;  however,  pile-driving 
equipment  will  have  to  be  seemed  and 
moved  prior  to  the  opening  of  the 
bridge.  Navigation  on  the  waterway 
consists  mainly  of  tugs  with  tows  and 
some  fishing  vessels.  The  delay  of  up  to- 
four  hoius  for  six  weeks  will  not  have 
a  significant  effect  on  these  vessels.  No 
practical  alternate  route  is  readily 
available. 

In  accordance  with  33  CFR  117.35(c). 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  March  12,  2003. 
Marcus  Redford, 
Bridge  Administrator. 
(FR  Doc.  03-6915  Filed  3-21-03;  8:45  am] 
BILUNG  CODE  491fr-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY  '         . 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-010] 

DrawtKidge  Operation  Regulations; 
Bayou  Lafourche,  Golden  Meadow,  LA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander.  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Golden 
Meadow  Vertical  Lift  Span  Highway 
Bridge  across  Bayou  Lafourche,  mile 
23.9,  at  Golden  Meadow,  Lafourche 
Parish,  LA.  This  deviation  allows  the 
bridge  to  remain  closed  to  navigation  on 
March  25,  2003.  The  deviation  is 
necessary  to  conduct  scheduled 
maintenance  to  the  drawbridge. 
DATES:  This  deviation  is  effective  fitim 
7  a.m.  through  3  p.m.  on  March  25, 
2003. 

ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch.  Hale  Boggs  Federal  Building, 
room  1313.  501  Magazine  Street,  New 
Orleans.  Louisiana  70130-3396  between 
7  a.m.  and  3  p.m..  Monday  through 


Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
The  Bridge  Administration  Branch  of 
the  Eighth  Coast  Guard  District 
maintains  the  public  docket  for  this 
temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Wade,  Bridge  Administration  Branch, 
telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION:  The 
Louisiana  Department  of  Transportation 
and  Development  has  requested  a 
temporary  deviation  in  order  to  remove 
and  replace  defective  shaft  couplings  on 
the  main  gear  box  of  the  vertical  lift 
span  bridge  across  Bayou  Lafourche  at 
mile  23.9  at  Golden  Meadow,  Lafourche 
Parish,  Louisiana.  This  maintenance  is 
essential  for  the  continued  safe 
operation  of  the  bridge.  This  temporary 
deviation  will  allow  the  bridge  to 
remain  in  the  closed-to-navigation 
position  from  7  a.m.  through  3  p.m.  on 
Tuesday,  March  25,  2003. 

The  vertical  lift  ^pan  bridge  has  a 
vertical  clearance  of  2.91  feet  above 
mean  high  water,  elevation  3.0  feet 
Mean  Sea  Level  and  5.91  feet  above 
mean  low  water,  elevation  0.0  Mean  Sea 
Level  in  the  closed-to-navigation 
position.  Navigation  at  the  site  of  the 
bridge  consists  of  barge  tows, 
construction  equipment,  dredges, 
fishing,  shrimp  and  pleasure  craft,  much 
of  which  is  primarily  skiffs  and  push 
boats.  This  eight  hour  closure  will  not 
have  a  significant  effect  on  these 
vessels.  The  bridge  normally  opens  to 
pass  navigation  an  average  of  20  times 
per  day  during  the  trawling  off-season, 
hi  accordance  with  33  CFR  117.5;  the 
draw  of  the  bridge  opens  on  signal.  The 
bridge  will  not  be  able  to  open  for 
emergencies  during  the  closvire  period. 
No  practical  alternate  routes  are 
available. 

In  accordance  with  33  CFR  117.35(c). 
this  work  will  be  performed  with  all  due 
speed  in  order  to  rettim  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  March  12,  2003. 
Marcus  Redford, 
Bridge  Administrator. 
[FR  Doc.  03-6914  Filed  3-21-03:  8:45  am] 
BtLUNG  COOe  49W-1S-P 
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DEPARTMENT  OF  HOMELAND 
SECURrTY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Pittsburgh-02-019] 

RIN  162S-AA00  (Formerly  RIN  2115-AA97) 

Security  Zone;  Ohio  River  Mlie  119.0  to 
119.8,  Natrium,  West  Virginia 

agency:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUIMIARY:  The  Coast  Guard  is 
establishing  a  seciuity  zone 
encompassing  all  waters  extending  200 
feet  hom  the  water's  edge  of  the  left 
descending  bank  of  the  Ohio  River, 
beginning  from  mile  marker  119.0  and 
ending  at  mile  marker  119.8.  This 
security  zone  is  necessary  to  protect 
Pittsburgh  Plate  Glass  Industries  (PPG), 
persons  and  vessels  from  subversive  or 
terrorist  acts.  Entry  of  persons  and 
vessels  into  this  security  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Pittsburgh  or  a  designated 
representative. 

DATES:  This  rule  is  effective  beginning 
March  15,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (COTP  Pittsburgh-02-019l  and 
are  available  for  inspection  or  copying 
at  Marine  Safety  Office  Pittsburgh,  Suite 
1150  Kossman  Bldg..  100  Forbes  Ave. 
Pittsburgh.  PA  15222-1371.  between 
7:30  a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  (PO)  Michael  Marsula, 
Marine  Safety  Office  Pittsburgh  at  (412) 
644-5808x2114. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  December  16.  2002,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  "Security  Zone; 
Ohio  River  Mile  119.0  to  119.8. 
Natrium,  West  Virginia",  in  the  Federal 
Register  (67  FR  77008).  We  received  no 
comments  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Under  5  U.S.C.  553  (d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  final  rule  maintains  the 
status  quo  for  the  security  zone.  We 
received  no  comments  on  either  the 


temporary  final  rule  or  the  NPRM. 
Delaying  its  effective  date  would  be 
contrary  to  public  interest  because 
immediate  action  is  needed  to  continue 
to  respond  to  existing  security  risks. 

Background  and  Purpose 

The  Captain  of  the  Port  Pittsburgh 
established  a  temporary  security  zone 
for  the  area  adjacent  to  PPG  that  expired 
June  15,  2002  (COTP  Pittsburgh-02-001 ) 
[67  FR  9589,  March  4,  2002).  No 
comments  or  objections  were  received 
concerning  this  rule.  National  security 
and  intelligence  officials  have  warned 
that  futive  terrorist  attacks  against 
civilian  targets  are  anticipated.  In 
response  to  those  continued  threats, 
heightened  awareness  and  security  of 
our  ports  and  harbors  is  necessary.  The 
Captain  of  the  Port  has  established  a 
temporary  security  zone  for  this  area 
(COTP  Pittsburgh-02-019]  (67  FR 
58332).  That  temporary  final  rule  was 
published  in  the  Federal  Register  on 
September  16,  2002.  Advisories 
regarding  continued  threats  of  terrorism 
have  revealed  the  need  for  a  continuous 
security  zone  to  protect  PPG,  persons, 
and  vessels  from  subversive  or  terrorist 
attacks.  This  security  zone  includes  the 
waters  of  the  Ohio  River  extending  200 
feet  ftt)m  the  water's  edge  of  the  left 
descending  bank  between  mile  markers 
119.0  and  119.8. 

The  Captain  of  the  Port.  Pittsburgh 
has  determined  that  there  is  a  need  for 
this  security  zone  to  remain  in  effect 
indefinitely  because  of  the  continued 
threat  of  terrorism  and  the  nature  of  the 
material  handled  at  PPG. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  on  the 
proposed  rule.  Therefore,  we  have  made 
no  substantive  changes  to  the  provisions 
of  the  proposed  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regiUatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

This  rule  will  not  obstruct  the  regular 
flow  of  vessel  traffic  and  will  allow 
vessel  traffic  to  pass  safely  around  the 
security  zone.  Vessels  may  be  permitted 
to  enter  the  security  zone  on  a  case-by- 
case  basis. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Coast  Guard  is  unaware  of  any 
small  entities  that  would  be  impacted 
by  this  rule.  The  navigable  channel 
remains  open  to  all  vessel  traffic.  We 
received  no  conunents  or  objections 
regarding  the  previous  seciuity  zone 
covering  the  same  area. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  PO  Michael 
Marsula.  U.S.  Coast  Guard  Marine 
Safety  Office  Pittsburgh,  Suite  1150, 
Kossman  Bldg.,  100  Forbes  Ave., 
Pittsburgh,  PA  at  (412)  644-5808, 
X2114. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise  . 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agricultiue  RegiUatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88&-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  goverrunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 


compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfiwded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
will  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  advierse  effect 


on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
■  require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  environmental  impact  as 
described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

2.  Add  §  165.822  to  read  as  follows: 

§  1 65.822    Security  Zone;  Ohio  River  Mile 
119.0  to  119.8  Natrium,  WV. 

(a)  Location.  The  following  area  is  a 
seciuity  zone:  the  waters  of  the  Ohio 
River  extending  200  feet  from  the 
water's  edge  of  the  left  descending  bank 
between  mile  markers  119.0  and  119.8. 

(b)  Regulations.  (1)  Entry  into  or 
remaining  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Pittsburgh  or  a 
designated  representative. 

(2)  Persons  or  vessels  desiring  to 
transit  the  area  of  the  security  zone  may 
contact  the  Captain  of  the  Port 
Pittsburgh  at  telephone  number  412- 
644-5808  or  on  VHF  channel  16  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port 
Pittsburgh  or  a  designated 
representative. 


(c)  Authority,  hi  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  March  10.  2003. 
Steve  L.  Hudson, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port.  Pittsburgh. 

(FR  Doc.  03-6916  Filed  3-21-03;  8:45  am) 
BILLING  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[AZ  07S-0068;  FRL-7460-9]    ~ 

Revision  to  the  Arizona  State 
Implementation  Plan,  Arizona 
Department  of  Environmental  Quality 

AGENCY:  Environmental  Protection . 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  Arizona  Department  of 
Environmental  Quality  (ADEQ)  portion 
of  the  Arizona  State  Implementation 
Plan  (SIP).  This  action  was  proposed  in 
the  Fed^al  Register  on  October  11 , 
2002  and  concerns  definitions,  volatile 
organic  compound  (VOC)  emissions 
from  dry  cleaning  plants,  VOC 
emissions  from  spray  painting 
operations,  and  particulate  matter  (PM- 
10)  emissions  from  mobile  sources. 
Under  authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  directs  Arizona  to  correct  the 
deficiencies  in  the  submitted  rules. 

EPA  is  also  finalizing  a  full  approval 
of  a  revision  to  the  Arizona  Department 
of  Environmental  Quality  (ADEQ) 
portion  of  the  Arizona  SIP.  This  action 
was  proposed  in  the  Federal  Register  on 
October  11,  2002  and  concerns  VOC 
emissions  from  petroleum  storage 
vessels  and  PM-10  emissions  from 
mobile  sources.  ' 

EFFECTIVE  DATE:  Today's  final  rule  is 
effective  on  April  23,  2003. 
ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  a  copy 
of  the  submitted  rule  revisions  at  the 
following  locations: 

Environmental  Protection  Agency.  Region  IX, 

75  Hawthorne  Street.  San  Francisco.  CA 

94105. 
Environmental  Protection  Agency.  Air 

Docket  (6102),  Ariel  Rios  Building.  1200 

Peimsylvania  Avenue.  NW..  Washington 

DC  20460. 
Arizona  Department  of  Environmental 

Quality,  1110  West  Washington  Street, 

Phoenix,  AZ  85007. 
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A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www. sosaz. com/p u blic  services/Title 
18/ 18-02. htm.  PleSse  be  advised  that 
this  is  not  an  EPA  Web  site  and  may  not 
contain  the  same  version  of  the  rule  that 
was  submitted  to  EPA. 


FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen.  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX:  (415)  947^118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  1  .—Submitted  Rules 


I.  Proposed  Action 

On  October  11,  2002  (67  FR  63354), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  a  limited 
approval  and  limited  disapproval  of  the 
rules  in  table  1  that  were  submitted  for 
incorporation  into  the  Arizona  SIP. 


Local  agency 


ADEQ 
ADEQ 
ADEQ 
ADEQ 
ADEQ 


Rule# 


R1 8-2-701 
R1 8-2-725 
R1 8-2-727 
R 18-2-801 
R1 8-2-802 


Rule  title 

Definitions 

Standards  of  Performance  for  Existing  Dry  Cleaning  Plants 
Standards  of  Perfonmance  for  Spray  Painting  Operations  .. 

Classification  of  Mobile  Sources 

Off-Road  Macfiinery  


Adopted 


11/15/93 
11/15/93 
11/15/93 
11/15/93 
11/15/93 


Submitted 


07/15/98 
07/15/98 
07/15/98 
07/15/98 
07/15/98 


A  summary  of  the  deficiencies 
identified  in  these  rules  follows.  Rule 
R18-2-701  has  the  following 
deficiencies: 

•  "Calcine"  should  not  be  limited  to 
only  lime  plants. 

•  "Process  Weight"  should  be 
eliminated,  because  it  has  no  meaning 
unless  it  is  given  for  a  specific  time 
period. 

•  "Process  Weight  Rate"  should  be 
defined  in  the  rule  and  not  be  based  on 
Rule  Rl  8-2-702.  which  is  not  in  the 
SIP. 

Rule  Rl  8-2-725  has  the  following 
deficiencies: 

•  The  enforceability  is  limited, 
because  there  are  no  monitoring  and 
recordkeeping  requirements. 

•  The  enforceability  is  limited, 
because  there  is  no  test  method  given 
for  the  efficiency  of  recovery  of  solvent 
emissions. 

Rule  Rl  8-2-72  7  has  the  following 
deficiencies: 


•  The  enforceability  is  limited, 
because  there  are  no  monitoring  and 
recordkeeping  requirements. 

•  The  enforcdkbility  is  limited, 
because  there  is  no  test  method  given 
for  the  efficiency  of  recovery  of 
overspray.- 

Rules  R18-2-801  and  Rl8-2-:802 
have  the  following  deficiencies: 

•  The  rules  should  be  restricted  to 
apply  to  used  or  in-use  nonroad  engines 
and  not  to  new  nonroad  engines. 
Section  209(e)  of  the  CAA  prohibits 
states  horn  adopting  or  attempting  to 
enforce  any  standard  relating  to  the 
control  of  emissions  from  (A)  new 
engines  which  are  used  in  construction 
equipment  or  vehicles  or  used  in  farm 
equipment  or  vehicles  and  which  are 
smaller  than  175  horsepower  and  (B) 
new  (or  remanufactered)  locomotives  or 
new  (or  remanufactered)  engines  which 
are  used  in  locomotives.  States  are  not 
precluded  ^nder  section  209(e)  from 
regulating  the  use  and  operation  of 
nonroad  engines,  including  regulating 
daily  mass  emission  limits  (such  as 


through  an  opacity  standard),  once  the 
engine  is  no  longer  new,  according  to  40 
CFR  part  89,  subpart  A,  appendix  A. 

•  The  rules  should  exclude  from 
applicability  locomotives  or  engines 
which  are  used  in  locomotives. 
Locomotives  are  required  to  be  in 
compliance  with  federal  emission 
standards  throughout  their  useful  life. 

•  The  rules  should  exempt  nonroad 
engines  from  any  potential  requiriement 
to  retrofit  in  order  to  meet  the  opacity 
standard  unless  California  has  an 
identical  retrofitting  requirement.  States 
are  precluded  from  requiring  retrofitting 
of  used  nonroad  engines  to  meet 
emission  standards,  except  that  States 
may  adopt  and  enforce  retrofitting 
requirements  identical  to  California 
retrofitting  requirements  which  have 
been  authorized  by  EPA,  according  to  40 
CFR  part  89,  subpart  A,  appendix  A. 

At  the  same  time,  EPA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
proposing  a  full  approval  of  the  rules  in 
table  2  that  were  submitted  for 
incorporation  into  the  Arizona  SIP. 


Table  2.— Submitted  Rules 

■ 

Local  agency 

Rule# 

Rule  title 

Adopted 

Submitted 

ADEQ  

ADEQ  

ADEQ  

Rl 8-2-710 

R1 8-2-803 
Rl 8-2-804 
Rl 8-2-805 

Standards  of  Performance  for  Existing  Vessels  for  Petroleum 
Liquids. 

Heater-Planer  Units  ^ 

Roadwav  and  Site  cleanina  Machineiv 

11/15/93 

11/15«3 
11/15«3 
11/15/93 

07/15/98 

07/15/98 
07/15/98 

ADEQ  

Asptialt  or  Tar  Kettles 

07/15/98 

The  NPRM  contains  more  information 
on  the  rules  and  our  evaluation. 

II.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  did  not  receive  any 
conunents. 


m.  EPA  Action  , 

No  comments  were  submitted  that 
change  our  assessment  of  the  rules  as 
described  in  our  proposed  action. 
Therefore,  as  authorized  in  sections 
110(k){3)  and  301(a)  of  the  CAA,  EPA  is 
finalizing  a  limited  approval  of 
submitted  Rules  701,  725,  727,  801,  and 
802.  This  action  incorporates  the 
submitted  rules  into  the  Arizona  SIP, 


including  those  provisions  identified  as 
deficient.  As  authorized  under  section 
110(k)(3),  EPA  is  simiUtaneously 
finalizing  a  limited  disapproval  of  the 
rules.  Sanctions  will  not  be  imposed 
under  section  1 79  of  the  CAA  according 
to  40  CFR  52.31,  because  the  rules  are 
not  required  submittals.  Note  that  the 
submitted  rules  have  been  adopted  by 
the  ADEQ,  and  EPA's  final  limited 


disapproval  does  not  prevent  the  local 
agency  from  enforcing  them. 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  CAA,  EPA  is  also 
finalizing  a  full  approval  of  submitted 
Rules  710,  803,  804,  and  805.  This 
action  incorporates  the  submitted  rules 
into  the  Arizona  SIP. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regiUatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review."  ' 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govenunental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substcmtial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section  ^ 


205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  irom  this  action. 

D.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed    • 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 


merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act;  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Executive  Order  131 75,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  writh 
Indian  Tribal  Govenunents"  (65  FR 
67249,  November  9.  2000).  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  final  rule  does  not    . 
have  tribal  imphcations,  as  specified  in 
Executive  Order  13175.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environniental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

G.  Executive  Order  13211.  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866. 
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H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  April  23,  2003. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  23,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergoverrunental  relations. 
Ozone,  Particulate  matter,  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 


Dated:  February  19.  2003. 
Laura  Yoshii, 
Acting  Regional  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(llO)  to  read  as 
follows: 

§  52.1 20    Identification  of  plan. 

•        •        *        *         • 

(c)*   *   • 

(110)  New  and  amended  regulations 
were  submitted  on  July  15,  1998,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Arizona  Department  of 
Environmental  Quality. 

(1)  Rules  R18-2-701,  R18-2-710, 
R18-2-725,  R18-2-727,  R18-2-801, 
R18-2-802.  R18-2-803.  R18-2-804, 
and  R18-2-805,  amended  on  November 
15,  1993. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA188-4204a;  FRL-7465-3] 

Approval  and  Promulgation  of  Air 
Quality  linplementatlon  Plans; 
Pennsylvania;  NOx  RACT 
Determinations  for  PPG  Industries,  Inc. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Commonwealth  of  Pennsylvania's  State 
hnplementation  Plan  (SIP).  The 
revisions  were  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  to 
establish  and  require  reasonably 
available  control  technology  (RACT)  for 
PPG  Industries,  Inc.  (PPG).  PPG  is  a 
major  source  of  nitrogen  oxides  (NOx) 
located  in  Greenwood  Township, 
Crawford  Coimty,  Pennsylvania.  EPA  is 
approving  these  revisions  to  establish 
NOx  RACT  requirements  in  the  SIP  in 
accordance  with  the  Clean  Air  Act 
(CAA). 


DATES:  This  rule  is  effective  on  May  23, 
2003,  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  April  23,  2003.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Makeba  Morris,  Acting 
Branch  Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue.  NW..  Room  B108,  Washington, 
DC  20460;  and  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 
Box  8468,  400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 

FOR  FARTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  814-2182,  or  by  e-mail  at 
quinto.rose@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Piu-suant  to  sections  182(b)(2)  and 
182(f)  of  the  CAA,  the  Commonwealth 
of  Pennsylvania  (the  Commonwealth  or 
Pennsylvania)  is  required  to  establish 
and  implement  RACT  for  all  major 
volatile  organic  compound  (VOC)  and 
NOx  sources.  The  major  source  size  is 
determined  by  its  location,  the 
classification  of  that  area  and  whether  it 
is  located  in  the  ozone  transport  region 
(OTR).  Under  section  184  of  the  CAA, 
RACT  as  specified  in  sections  182(b)(2) 
and  182(f)  applies  throughout  the  OTR. 
The  entire  Commonwealth  is  located 
within  the  OTR.  Therefore,  RACT  is 
applicable  statewide  in  Pennsylvania. 

IL  Summary  of  SIP  Revision 

On  October  30,  2002.  PADEP 
submitted  a  formal  revision  to  its  SIP  to 
establish  and  impose  case-by-case  RACT 
for  three  major  sources  of  VOC  and 
NOx.  This  rulemaking  pertains  to  one  of 
those  sources.  The  other  sources  are 
subject  to  separate  rulemaking  actions. 
The  RACT  determinations  and 
requirements  are  included  in  the 
operating  permit  issued  by  PADEP.  PPG 
is  a  facility  that  produces  flat  glass  using 
float  bath  technology.  PPG  is  located  in 
Greenwood  Township,  Crawford 


County,  Pennsylvania,  and  is 
considered  a  major  source  of  NOx.  In 
this  instance,  RACT  has  been 
established  emd  imposed  by  PADEP  in 
an  operating  permit.  On  October  30, 
2002,  PADEP  submitted  operating 
permit  No.  OP  20-145  to  EPA  as  a  SIP 
revision.  This  permit  contains  NOx 
emission  limits  of  26.75  lbs.  NOx  per 
ton  per  furnace  of  glass  produced  from 
two  glass  melting  furnaces  that  are 
fueled  by  natural  gas;  No.  1  and  No.  2. 
To  show  compliance  with  NOx  RACT 
emission  limits,  stack  testing  of  No.  1 
and  No.  2  glass  melting  furnaces  shall 
take  place  on  an  annual  basis,  to 
commence  diuing  the  period  from  May 
1  through  October  31  (first  test  in  1995). 
Stack  testing  shall  be  performed  in 
accordance  with  25  Pa.  Code  Chapter 
139  for  NOx  emission  testing  of 
stationary  sources.  Operating  conditions 
at  the  time  of  stack  testing  of  No.  1  and 
No.  2  glass  melting  furnaces  shall  be  set 
as  standard  operating  conditions.  If, 
after  three  consecutive  annual  tests, 
compliance  with  RACT  emission  limits 
is  shown  in  a  consistent  maimer,  testing 
frequency  may  be  altered  as  determined 
by  PADEP.  At  least  30  days  prior  to 
stack  testing,  a  pretest  protocol  shall  be 
submitted  to  PADEP.  The  protocol  shall 
include  sampling  port  locations, 
specifications  of  test  methods, 
procedures  and  equipment,  and 
additional  applicable  information 
regarding  planned  testing  protocol.  In 
addition,  at  least  two  weeks  prior  to  the 
test,  PADEP  shall  be  informed  of  the 
date  and  time  of  testing.  Within  60  days 
after  testing,  two  copies  of  the  complete 
test  report  shall  be  submitted,  including 
a  furnace  pull  rate,  oxygen 
concentrations  in  the  upper  regenerator 
chambers,  a  comparison  of  glass 
produced  during  the  stack  test  versus 
the  design  product  mix,  and  other 
parameters  which  may  be  monitored  for 
NOx  emission  optimization.  Low  excess 
air  operations  of  No.  1  and  No.  2  glass 
melting  furnaces  shall  be  implemented 
in  accordance  with  25  Pa.  Code  section 
129.91.  The  permit  also  contains 
presumptive  RACT  requirements  as 
defined  in  25  Pa.  Code  section  129.93 
and  specified  units  shall  be  operated  in 
such  a  manner  as  not  to  cause  air 
pollution.  The  permit  specifies:  (1) 
Boilers  Nos.  1,2,  and  3  shall  comply 
with  section  129.93  (b)(2-5);  (2)  Boiler 
No.  4  shall  comply  with  section 
129.93(c)(1);  (3)  Emergency  Diesel 
Generators  Nos.  1,  and  2,  Mill  Use 
Water  Emergency  Piunp,  Emergency 
Fire  Water  Piunp,  City  Water  Emergency 
Pump,  and  the  Boiler  Room  Emergency 
Generator  shall  comply  with  section 
129(c)(5)  and  also  shall  not  exceed  500 


hours  of  operation  on  an  annual  basis, 
individually;  and  (4)  Line  2  Lehr  shall 
comply  with  section  129.93(c)(1). 

The  permit  requires  PPG  to  comply 
with  25  Pa.  Code  section  129.95  for 
recordkeeping  requirements. 

m.  EPA's  Evaluation  of  the  SIP 
Revisions 

EPA  is  approving  this  SIP  submittal 
because  the  Commonwealth  established 
and  imposed  requirements  in 
accordance  with  the  criteria  set  forth  in 
SIP  approved  regulations  for  imposing 
RACT  or  for  limiting  a  soim:e's  potential 
to  emit.  The  Commonwealth  has  also 
imposed  record-keeping,  monitoring,  . 
and  testing  requirements  on  these 
soiuces  sufficient  to  determine 
compliance  with  these  requfrements. 

IV.  Final  Action 

EPA  is  approving  a  revision  to  the 
Commonwealth  of  Pennsylvania's  SIP 
which  establishes  and  requires  RACT 
for  PPG  Industries,  hic.  (OP  20-145) 
located  in  Crawford  County, 
Pennsylvania.  EPA  is  publishing  this 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  May  23,  2003,  without 
further  notice  unless  EPA  receives 
adverse  comment  by  April  23,  2003.  If 
EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  eff^ect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  conunent  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  ihe  subject  of  an 
adverse  comment. 

V.  Statutory  and  Executive  Order 
Revieuvs 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 


"Actions  Concerning  Regulations  That ' 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  20011.  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  vdll 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  1 3045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
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National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
speciHc  requirements  for  PPG 
Industries,  Inc. 

C  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  hied  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  23,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does  . 
not  affect  the  hnality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  hied,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  ihe  Pennsylvania's  source- 
specific  RACT  requirements  to  control 
NOx  emissions  from  PPG  Industries, 
Inc.,  in  Crawford  County,  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  5.  2003. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(201)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)  *   *   * 

(201)  Revisions  pertaining  to  NOx 
RACT  determinations  for  a  major  source 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  October  30,  2002. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  October  30,  2002  from 
the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  NOx  RACT 
determinations. 

(B)  Operating  permit  (OP)  for  PPG 
Industries,  Inc.,  Crawford  County,  OP 
20-145,  effective  May  31, 1995. 

(ii)  Additional  Material — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  source  listed  in 
paragraph  (c)(201)(i)(B)  of  this  section. 

|FR  Doc.  03-6816  Filed  3-21-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  275-0378a;  FRL-7460-5] 

Revisions  to  the  California  State 
Implementation  Plan,  Bay  Area  Air 
Quality  Management  District, 
Sacramento  Metropolitan  Air  Quality 
Management  District,  and  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

___ ., 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  Bay 
Area  Air  Quality  Management  District 
(BAAQMD),  Sacramento  Metropolitan 
Air  Quality  Management  District 
(SMAQMD),  and  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portions  of  the  California 
State  Implementation  Plan  (SIP).  The 
BAAQMD  revision  concerns  the 
emission  of  volatile  organic  compounds 
(VOCs)  from  the  transfer  of  gasoline  to 


stationary  storage  tanks  and  motor 
vehicle  fuel  tanks.  The  SMAQMD  and 
SJVUAPCD  revisions  concern  the 
emission  of  VOCs  from  the  transfer  of 
gasoline  to  motor  vehicle  fuel  tanks.  We 
are  approving  local  rules  that  regulate 
these  emission  sources  under  the  Clean 
Air  Act  as  amended  in  1990  (CAA  or  the 
Act). 

dates:  This  rule  is  effective  on  May  23, 
2003  without  further  notice,  unless  EPA 
receives  adverse  comments  by  April  23, 
2003.  If  we  receive  such  comments,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  a  copy  of  the 
submitted  rules  and  EPA's  technical 
support  dociunents  (TSDs)  at  our  Region 
LX  office  during  normal  business  hours. 
You  may  also  see  a  copy  of  the 
submitted  rules  and  TSDs  at  the 
following  locations: 

Air  and  Radiation  Docket  and  Information 

Center,  U.S.  Environmental  Protection 

Agency.  (Mail  Code  6102T),  Room  B-102. 

1301  Constitution  Avenue,  NW., 

Washington,  DC  20460. 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section, 

1001  "I"  Street,  Sacramento,  CA  95814. 
Bay  Area  Air  Quality  Management  District, 

939  Ellis  Street,  San  Francisco,  CA  94109. 
Sacramento  Metropolitan  Air  Quality 

Management  District,  8411  Jackson  Road. 

Sacramento.  CA  95826. 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District,  1990  East  Gettysburg 

Street,  Fresno,  CA  93726. 

A  copy  of  a  rule  may  also  be  available 
via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm.  This 
is  not  an  EPA  website  and  it  may  not 
contain  the  same  version  of  the  rule  that 
was  submitted  to  EPA.  Readers  should 
verify  that  the  adoption  date  of  the  rule 
listed  is  the  same  as  the  rule  submitted 
to  EPA  for  approval  and  be  aware  that 
the  official  submittal  is  only  available  at 
the  agency  addresses  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR—4). 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA.  ^ 
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I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  date  that  they  were 

Table  1.— Submitted  Rules 


revised  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 

BAAQMD 

SMAQMD  

SJVUAPCD  


Rule# 


8-7 

449 

4622 


Rule  title 


Gasoline  Dispensing  Facilities  

Transfer  of  Gasoline  into  Vehicle  Fuel  Tanks  

Gasoline  Transfer  into  Motor  Vehicle  Fuel  Tanks 


Amended 


11/06/02 
09/26/02 
09/19/02 


Sut>mitted 


12/12/02 
11/19/02 
11/19/02 


On  February  7,  2003,  these  submittals 
were  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  gave  a  limited  approval/limited 
disapproval  to  a  version  of  BAAQMD 
Rule  8-7,  SMAQMD  Rule  449,  and 
SJVUAPCD  Rule  4622  on  July  25.  2001 
(66  FR  38561). 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

The  purposes  of  the  submitted 
revisions  are  to  correct  deficiencies 
cited  by  limited  approval/limited 
disapproval  actions. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally.  SEP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  SIP  rules  must  require  Reasonably 
Available  Control  Technology  (RACT) 
for  major  sources  in  ozone 
nonattainment  areas  (see  section 
182(a)(2)(A))  and  must  fulfill  the  special 
requirements  for  gasoline  vapor 
recovery  in  ozone  nonattainment  areas 
(see  section  182(b)(3)(A)). 

The  BAAQMD  regulates  a  CAA 
subpart  1  ozone  nonattainment  area,  the 
SMAQMD  regulates  a  severe  ozone 
nonattainment  area,  and  the  SJVUAPCD 
regulates  a  serious  ozone  nonattaiiunent 
area.  All  rules  must  fulfill  the 
requirements  of  RACT. 

The  following  guidance  documents 
were  used  for  reference: 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA.  40 
CFR  part  51. 

•  Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24, 1987  Federal  Register 
Notice,  (Blue  Book),  notice  of 


availability  published  in  the  May  25. 
1988  Federal  Register. 

•  EPA  Draft  Model  Rule,  Gasoline 
Dispensing  Facility-Stage  II  Vapor 
flecovery  (August  17.  1992). 

•  Gasoline  Vapor  Recovery 
Guidelines,  EPA  Region  IX  (April  24. 
2000). 

•  Model  Volatile  Organic  Compound 
Rule  for  Reasonably  Available  Control 
Technology  (RACT),  Office  of  Air 
Quality  Planning  and  Standards  (June 
1992). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  the  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability.  SIP  relaxations, 
and  ftilfiUing  RACT.  All  of  the 
deficiencies  identified  in  our  previous 
limited  approval  and  limited 
disapproval  action  on  BAAQMD  Rule 
8-7  have  been  adequately  addressed  as 
follows: 

•  [Paragraphs  302.3  and  306  require 
maintaining  equipment  free  of  defects  as 
defined  in  California  Health  and  Safety 
Code  41960.2(c).  California  Code  of 
Regulations  (CCR).  Title  17,  section 
94006  should  be  referenced  instead, 
because  it  contains  a  list  of  the  defects.) 
Section  306  provides  the  required 
references. 

•  [Reverification  of  the  performance 
tests  of  the  vapor  recovery  system 
originally  required  by  the  CARB 
Executive  Order  should  be  performed 
more  frequently.  EPA  recommends  once 
every  six  months  or,  if  In-Station 
Diagnostics  are  used,  once  every  two 
years.)  Section  301.13  requires  testing 
for  Vapor  Tightness  in  the  preceding  12 
months  in  order  to  operate  Phase  I 
equipment.  Section  302.14  requires 
testing  for  Dynamic  Back  Pressure  in  the 
preceding  12  months  in  order  to  operate 
a  balance  Phase  II  vapor  recovery 
system.  Section  302.15  requires  testing 
for  Air-to-Liquid  Volume  Ratio  in  the 
preceding  12  months  in  order  to  operate 
a  vacuum  assist  Phase  11  vapor  recovery 
system.  We  consider  the  12-month 


interval  to  be  reasonable  for 
reverification  of  performance  tests  in  the 
BAAQMD. 

All  of  the  deficiencies  identified  in 
oiu  previous  limited  approval  and 
limited  disapproval  action  on  SMAQMD 
Rule  449  have  been  adequately 
addressed  as  follows: 

•  [The  rule  should  reference  the 
specific  EPA-approved  test  method  to  be 
used  for  performance  tests  and 
reverification  of  performance  tests  for  an 
air-to-liquid  volume  ratio  test  and  a 
liquid  removal  rate  test.)  Section  501 
"references  the  required  performance 
tests. 

•  [Performance  testing  of  vapor 
recovery  equipment  should  start  within^ 
30  days  of  completion  of  construction  of 
vapor  recovery  equipment.)  Section 
402.2  requires  that  any  new  or  modified 
vapor  recovery  system  take  and  pass  all, 
applicable  performance  tests  within  30 
days  of  completion  of  construction. 

•  [Reverification  of  the  performance    . 
tests  of  the  vapor  recovery  system 
originally  required  by  the  CARB 
Executive  Order  should  be  performed 
more  frequently.  EPA  recommends  once 
every  six  months  or,  if  In-Station 
Diagnostics  are  used,  once  every  two 
years.)  Section  402. 3.a  requires  that 
reverification  tests  be  performed  within 
30  days  of  the  end  of  a  6-month  period 
for  over  an  average  of  100,000  gallons 
per  month  throughput  and  within  30 
days  of  the  end  of  a  1-year  period  for 
less  than  an  average  of  100,000  gallons 
per  month  throughput.  We  consider  the 
6-month  and  1-year  intervals  to  be 
reasonable  for  reverification  of 
performance  tests  in  the  SMAQMD.  If 
In-Station  Diagnostics  are  used,  the  test 
frequency  may  be  every  2  years  if 
approved  by  the  APCO  and  allowed  by 
the  CARB  Executive  Order. 

•  [The  rule  should  require  that 
maintenance  records,  performance  test 
records,  reverification  of  performance 
test  records,  and  gasoline  throughput 
records  (if  an  exemption  is  claimed)  be 
kept  with  a  retention  period  of  at  least 
two  years.)  Section  502.3  requires  that 
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records  be  kept  not  less  than  3  years, 
except  that  records  for  sources  subject  to 
Rule  207  must  be  kept  for  5  years. 

All  of  the  deficiencies  identified  in 
our  previofis  limited  approval  and 
limited  disapproval  action  on 
SJVUAPCD  Rule  4622  have  been 
adequately  addressed  as  follows: 

•  [Section  5.5.11  contains  a  reference 
to  California  Administrative  Code, -Title 
17,  section  94001,  for  the  certification 
procedure  that  CARB  uses  for  vapor 
recovery  equipment.  The  correct 
reference  is  California  Code  of 
Regulations  (CCR),  Title  17,  section 
94011.1  Section  5.5.11  is  deleted,  since 
the  reference  is  not  required. 

•  [Section  6.1  should  require  that 
maintenance  records  and  re  verification 
of  performance  test  records  be  kept  with 
a  retention  period  of  at  least  two  years.] 
Sections  6.1.3.  6.1.4.  and  6.1.5  require  a 
records  retention  period  of  at  least  two 
years. 

•  [Section  6.2.2.  which  required  that 
certified  vapor  recovery  systems  be 
tested  with  60  days  of  installation  or 
major  modification,  is  deleted.  This  is 
less  stringent  than  the  SlP-approved 
rule.  Performance  testing  of  vapor  , 
recovery  equipment  should  start  within 
30  day£  of  completion  of  construction  of 
vapor  recovery  equipment.)  Section 
6.2.1  requires  that  the  Static  Leak  Test 
and  the  Dynamic  Back  Pressure  Test  be 
performed  prior  to  or  during  the  month 
designated  as  the  expiration  date  in  the 
Permit-to-Operate. 


•  [Section  6.3.1  should  reference  the 
specific  EPA-approved  test  method  to  be 
used  for  performance  tests  and 
reverification  of  performance  tests  for  an 
Air-to-Liquid  Volume  Ratio  Test.) 
Section  6.3.1  lists  the  four  common  test 
methods  to  be  used,  including  the  Air- 
to-Liquid  Volume  Ratio  Test. 

•  [Reverification  of  the  performance 
tests  of  the  vapor  recovery  system 
originally  required  by  the  CARB 
Executive  Order  should  be  performed 
more  frequently.  EPA  recommends  once 
every  six  months  or,  if  In-Station 
Diagnostics  are  used,  once  every  two 
years.)  Section  6.2.1  requires 
reverification  of  performance  tests  every 
12  months  for  the  Static  Leak  Test  and 
Dynamic  Back-Pressure  Test  and  every 
6  months  for  the  Air-to-Liquid  Voliune 
Ratio  Test.  We  consider  the  6-  or  12- 
month  intervals  to  be  reasonable  for 
reverification  tests  in  the  SJVUAPCD. 
The  Liquid  Removal  Rate  Test  must  be 
performed  whenever  the  amount  of 
liquid  in  the  vapor  path  exceeds  100  ml. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  llD(k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 


submitted  rules.  If  we  receive  adverse 
comments  by  April  23,  2003,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  May  23,  2003. 
This  will  incorporate  these  rules  into 
the  federally-enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  direct  final 
rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

in.  Background  Information 

Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone,  smog,  and  particulate  matter 
which  harm  human  health  and  the 
environment.  EPA  has  established 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  Section  110(a)  of 
the  CAA  requires  states  to  submit 
regulations  in  order  to  achieve  and 
maintain  the  NAAQS.  Table  2  lists  some 
of  the  national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
niles. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 

Event 

March  3.  1978 

EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in  1977.  43  FR 

May  26,  1988    

8964;  40  CFR  81 .305. 
EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  arxJ  maintain  tf>e  ozone  standard 

Novemt)er  15  1990  

and  requested  that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre- 
a mended  Act. 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549.  104  Stat.  2399.  codified  at  42  U.S.C. 

May  15.  1991  

7401 -767 1q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  PACT  rules  by  this  date. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 


state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 


This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goverrunent  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  {)ower 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  biuden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiul  of  Appeals  for  the  appropriate 
circuit  by  May  23,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeseping 
requirements.  Volatile  organic 
compounds. 

Dated:  February  13,  2003. 
Alexis  Straus, 

Acting  Regional  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues'to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F—Califomia 

.  2.  Section  52.220  is  amended  by 
adding  paragraphs  {c)(307)  and  (308)  to 
read  as  follows: 

§  52.220    identification  of  plan. 

***** 

(c)*  *  * 

(307)  New  and  amended  regulations 
for  the  following  APCDs  were  suhmitted 
on  November  19,  2002,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Sacramento  Metropolitan  Air 
Quality  Management  District. 

(1)  Rule  449,  adopted  on  February  5, 
1975  and  amended  on  September  26, 
2002. 

(B)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(i)  Rule  4622,  adopted  on  May  21, 
1992  and  amended  on  September  19, 
2002. 

•  *         *        *         *         * 

(308)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  December  1 2 ,  2002 ,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Bay  Area  Air  Quality  Management 
District. 

(I)  Rule  8-7,  amended  on  November 
6,  2002. 
***** 

(FR  Doc.  03-6810  Filed  3-21-03;  8:45  am] 
BHXING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  275-0378C;  FRL-7460-6] 

Interim  Rnal  Determination  To  Stay 
aiKl/or  Defer  Sanctions,  Bay  Area  Air 
Quality  Management  District, 
Sacramento  Metropolitan  Air  Quality 
Management  District,  and  San  Joaquin 
Valley  Untfied  Air  Pollution  Control 
District 

agency:  Environmental  Protection  . 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  EPA  is  making  an  interim 
final  determination  to  stay  and/or  defer 
imposition  of  sanctions  based  on 
proposed  approvals  of  revisions  to  the 
Bay  Area  Air  Quality  Management 
District  (BAAQMD),  Sacramento 
Metropolitan  Air  Quality  Management 
District  (SMAQMD),  and  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAPCD)  portions  of  the 
California  State  Implementation  Plan 
(SIP)  published  elsewhere  in  today's 
Federal  Register.  The  revisions  concern 
BAAQMD  Rule  8-7,  SMAQMD  Rule 
449,  and  SJVUAPCD  Rule  4622. 
DATES:  This  interim  final  determination 
is  effective  on  March  24,  2003. 
However,  comments  will  be  accepted 
until  April  23,  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and 
TSDs  at  the  following  locations: 

Rulemaking  Office  (AIR-4),  Air  Division, 

U.S.  Environmental  Protection  Agency, 

Region  K,  75  Hawthorne  Street,  San 

Francisco.  CA  94105. 
Environmental  Protection  Agency.  Air 

Docket  (6102).  Ariel  Rios  Building,  1200 

Pennsylvania  Avenue.  NW..  Washington 

DC  20460. 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section. 

1001  "I"  Street.  Sacramento,  CA  95814. 
Bay  Area  Air  Quality  Management  District, 

939  Ellis  Street,  San  Francisco,  CA  94109. 
Sacramento  Metropolitan  Air  Quality 

Management  District,  8411  Jackson  Road, 

Sacramento,  CA  95826. 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District,  1990  East  Gettysburg 

Street,  Fresno",  CA  93726. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
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www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947^118. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Background 

On  March  28,  2000,  the  State  of 
California  submitted  a  revision  to  Rule 
8-7  in  the  B  AAQMD  portion  of  the  SIP. 
which  we  disapproved  in  part  on  July 
25,  2001  (66  FR  38561).  On  May  18, 
1998,  the  State  of  Cahfomia  submitted 
a  revision  to  Rule  449  in  the  SMAQMD 
portion  of  the  SIP.  which  we 
disapproved  in  part  on  July  25,  2001  (66 
FR  38561).  On  August  21,  1998,  the 
State  of  California  submitted  a  revision 
to  Rule  4622  in  the  SJVUAPCD  portion 
of  the  SIP.  which  we  disapproved  in 
part  on  July  25.  2001  (66  FR  38561).  We 
based  our  disapprovals  action  on  certain 
deficiencies  in  the  submittals.  This 
disapprovals  action  started  sanctions 
clocks  for  imposition  of  offset  sanctions 
18  months  after  August  24,  2001  and 
highway  sanctions  6  months  later, 
pursuant  to  section  179  of  the  Clean  Air 
Act  (CAA)  and  our  regulations  at  40 
CFR  52.31. 

On  November  6,  2002,  B AAQMD 
adopted  revisions  to  Rule  8-7;  on 
September  26,  2002,  SMAQMD  adopted 
revisions  to  Rule  449;  and  on  September 
19,  2002,  SJVUAPCD  adopted  revisions 
to  Rule  4622  that  were  intended  to 
correct  the  deficiencies  identified  in  our 
disapprovals  action.  On  December  12, 
2002.  November  19,  2002,  and 
November  19,  2002,  respectively,  the 
State  submitted  these  revisions  to  EPA. 
In  the  Proposed  Rules  section  of  today's 
Federal  Register,  we  have  proposed 
approval  of  these  submittals  because  we 
believe  they  correct  the  deficiencies 
identified  in  our  July  25,  2001 
disapproval  action.  Based  on  today's 
proposed  approval,  we  are  taking  this 
final  rulemaking  action,  effective  on 
publication,  to  stay  and/or  defer 
imposition  of  sanctions  that  were 
triggered  by  our  July  25,  2001 
disapprovals. 

EPA  is  providing  the  public  with  an 
opportunity  to  comment  on  this  stay 
and/or  deferral  of  sanctions.  If 
comments  are  submitted  that  change  our 
assessment  described  in  th^s  intermim 
final  determination  and  the  proposed 
approvals  of  revised  BAAQMD  Rule  8- 
7.  SMAQMD  Rule  449.  and  SJVUAPCD 


Rule  4622,  we  intend  to  take  subsequent 
final  action  to  reimpose  relevant 
sanctions  pursuant  to  40  CFR  51.31(d). 
If  no  coirunents  are  submitted  that 
change  our  assessment,  then  all 
sanctions  and  sanction  clocks  will  be 
permanently  terminated  on  the  effective 
date  of  a  final  rule  approval. 

II.  EPA  Action  * 

We  are  making  an  interim  final 
determination  to  stay  and/or  defer  CAA 
section  1 79  sanctions  associated  with 
BAAQMD  Rule  8-7.  SMAQMD  Rule 
449,  and  SJVUAPCD  Rule  4622  based  on 
our  concurrent  proposal  to  approve  the 
State's  SIP  revision  as  correcting 
deficiencies  that  initiated  sanctions. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapprovals  action,  refief  from 
sanctions  should  be  provided  as  quickly 
as  possible.  Therefore,  EPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect 
(5  U.S.C.  553(b)(3)).  However,  by  this 
action  EPA  is  providing  the  public  with 
a  chance  to  comment  on  EPA's 
determination  after  the  effective  date, 
and  EPA  will  consider  any  comments 
received  in  determining  whether  to 
reverse^uch  action.. 


EPA  Relieves  that  notice-and- 
comm^nt  rulemaking  before  the 
effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittals  and,  through  its  proposed 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  sanctions  clocks.  Moreover,  it  would 
be  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  stay  and/or  defer 
sanctions  while  EPA  completes  its 
rulemaking  process  on  the  approvability 
of  the  State's  submittals.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction  (5  U.S.C.  553(d)(1)). 


m.  Statutory  and  Executive  Order 
Reviews 

This  action  stays  and/or  defers  federal 
sanctions  and  imposes  no  additional 
requirements. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

This  action  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action. 

The  administrator  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

This  rule  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

This  rule  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000). 

This  action  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the    , 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999). 

This  rule  is  not  subject  to  Executive 
Order  13045,  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885,  April  23, 
1997),  because  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply  to  this  rule  because 
it  imposes  no  standards. 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must    ' 


submit  a  rule  report  to  Congress  and  the 
Comptroller  General.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  shall  take  effect  at 
such  time  as  the  agency  promulgating 
the  rule  determines.  5  U.S.C.  808(2). 
EPA  has  made  such  a  good  cause 
finding,  including  the  reasons  therefor, 
and  established  an  effective  date  of 
March  24,  2003.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
carmot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  23,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection,  Incorporation  by  reference. 
Intergovernmental  regulations.  Ozone, 


Reporting  and  recordkeeping.  Volatile 
organic  compounds. 

Dated:  February  13,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03-6812  Filed  3-21-03;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

f 
[CA  242-0386;  FRL-7460-8] 

Revisions  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  This  action 
was  proposed  in  the  Federal  Register  on 
November  20,  2002,  and  concerns 
particulate  matter  (PM-10)  emissions 
from  emission  units,  electrical 
generation  units,  and  fuel  burning 
equipment.  Under  authority  of  the  Clean 
Air  Act  as  amended  in  1990  (CAA  or  the 
Act),  this  action  simultaneously 
approves  a  local  rule  that  r^ulates  these 
emission  souirces  and  directs  California 
to  correct  rule  deficiencies. 

EPA  is  also  finalizing  a  full  approval 
of  a  revision  to  the  ICAPCD  portion  of 
the  California  SIP  concerning  oxides  of 

Table  1  .—Submitted  Rule 


nitrogen  (NOx)  emissions  from  fuel 

biuning  equipment. 

DATES:  This  rule  is  effective  on  April  23, 

2003. 

ADDRESSES:  You  can  inspect  copies  of 

the  administrative  record  for  this  action 

at  EPA's  Region  DC  office  during  normal 

business  hours.  You  can  inspect  copies 

of  the  submitted  SIP  revisions  at  the 

following  locations: 

Environmental  Protection  Agency,  Region  IX. 

75  Hawthorne  Street.  San  Francisco.  CA 

94105^3901. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building.  1200 

Pennsylvania  Avenue,  NW.,  Washington 

"DC  20460. 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section,    , 

1001  "I"  Street,  Sacramento.  CA  95814. 
Imperial  County  Air  Pollution  Control 

District,  150  South  9th  Street,  El  Centre, 
'      CA  92243. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  bttp:// 
www.arb.ca.gov/drdb/drdbltxt.hlm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AlR-4), 
U.S.  Environmental  Protection  Agency, 
Region  DC;  (415)  947-1118. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent,  "we,"  "us" 
and  "oiu"  refer  to  EPA. 

L  Proposed  Action 

On  November  20,  2002  (67  FR  70032), 
EPA  proposed  a  limited  approval  and 
limited  disapproval  of  the  following 
rule  that  was  submitted  for 
incorporation  into  the  California  SIP. 


Local  agency 


ICAPCD 


Rule# 


403 


Rule  title 


General  Limitations  on  the  Discharge  of  Air  Contaminants 


Revised 


07/24/01 


Sut>mltted 


10/30/01 


On  January  18,  2002,  this  rule 
submittal  was  foimd  to  meet  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

We  proposed  a  limited  approval 
because  we  determined  that  this  rule 
improves  the  SIP  and  is  largely 
consistent  with  the  relevant  CAA 


requirements.  We  simultaneously 
proposed  a  Umited  disapproval  because 
some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  CAA. 
These  provisions  include  the  following: 

•  Rule  403  should  have  monitoring 
and  recordkeeping  requirements  in 
order  to  assiue  compliance  with  PM 
emission  standards. 

Table  2.— Submitted  Rule 


•  Rule  403  should  have  some 
limitation  on  the  period  or  conditions 
allowed  for  the  exemption  from  PM 
emission  standards  during  start-up  and 

lodQ  Co3J16GS 

On  November  20.2002  (67  FR  70032). 
EPA  proposed  a  full  approval  of  the 
following  rule  that  was  submitted  for 
incorporation  into  the  California  SIP. 


Local  agency 


ICAPCD 


Rule# 


400 


Rule  title 


Fuel  Buming  Equipment — Oxides  of  Nitrogen 


Revised 


09/14/99 


Sut>mltted 


05/26/00 
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On  October  6.  2000.  thfs  rule 
submittal  was  found  to  meet  the 
completeness  criteria. 

Our  proposed  action  contains  more 
information  on  the  basis  for  this 
rulemaking  and  on  our  evaluation  of  the 
submittals. 

II.  Public  Conunents  and  EPA 
Responses 

ERA'S  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  did  not  receive  any 
comments. 

III.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  of  the  rules  as 
described  in  our  proposed  action. 
Therefore,  as  authorized  in  sections 
110(k)(3)  and  301(a)  of  the  CAA,  EPA  is 
finalizing  a  limited  approval  of 
submitted  ICAPCD  rule  403.  This  action 
incorporates  the  submitted  rule  into  the 
California  SIP,  including  those 
provisions  identified  as  deficient.  As 
authorized  under  section  110(k)(3),  EPA 
is  simultaneously  flnalizing  a  limited 
disapproval  of  the  rule.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
under  section  179  of  the  CAA  according 
to  40  CFR  52.31.  In  addition,  EPA  must 
promulgate  a  Federal  implementation 
plan  (FIP)  under  section  110(c)  unless 
we  approve  subsequent  SIP  revisions 
that  correct  the  rule  deflciencies  within 
24  months.  Note  that  the  submitted  rule 
has  beeiradopted  by  the  ICAPCD,  and 
EPA's  final  limited  disapproval  does  not 
prevent  the  local  agency  from  enforcing 
it. 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  CAA,  EPA  is  also    • 
flnalizing  a  full  approval  of  submitted 
ICAPCD  rule  400. 

rv.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifles  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rul^ 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more  - 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergoverimiental 
Partnership).  Executive  Order  13132 


requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the'^tates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  df  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  ofiicials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FT? 
67249.  November  9.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  It  will  not  have 
substantial  direct  effects  on  tribal 
govenunents.  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 


Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

G.  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  of  Use"  (66 
FR  28355.  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  writh  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  vdll  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it   . 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  April  23.  2003. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  23.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution -control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  February  6,  2003. 
Alexis  Strauss, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(279)(i)(yl)(ll)  and 
(288)(i)(D)(2)  to  read  as  follows:  " 

§  52.220    Identification  of  plan. 

***** 

(c)*  *  * 

(279)*   *   * 

(i)*   *   * 

(A)*  *  * 

(11)  Rule  400,  revised  on  September 
14, 1999. 
***** 

(288)*   *   * 
(i)*   *   * 
(D)*  *  * 


(2)  Rule  403,  adopted  on  November 
19, 1985  and  revised  on  July  24,  2001. 

***** 

(PR  Doc.  03-6809  Filfed  3-21-03;  8:45  am) 
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ENViRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[Regional  Docket  Nos.  11-2001-02,  -06,  -07; 
FRL-7472-1] 

Clean  Air  Act  Operating  Permit 
Program;  Petitions  for  Objection  to 
State  Operating  Permits  for 
Consolidated  Edison  Company's  74th 
Street  Station;  the  Danskammer 
Generating  Station;  and  the  Lovett 
Generating  Station 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  final  orders  on 
petitions  to  object  to  three  State 
operating  permits. 

summary:  This  document  announces 
that  the  EPA  Administrator  has 
responded  to  three  citizen  petitions 
asking  EPA  to  object  to  operating 
permits  issued  to  three  facilities  by  the 
New  York  State  Department  of 
Environmental  Conservation  (NYSDEC). 
Specifically,  the  Administrator  has 
partially  granted  and  partially  denied 
each  of  the  petitions  submitted  by  the 
New  York  Public  Interest  Research 
Group  (NYPIRG)  to  object  to  each  of  the 
State  operatirig  permits  issued  to  the 
following  facilities:  Consolidated 
Edison's  74th  Street  Station  in  New 
York,  NY;  Dynegy  Northeast 
Generation's  Danskammer  Generating 
Station  in  Newbiu^h,  NY;  and  Mirant 
New  York's  Lovett  Generating  Station  in 
Tomkins  Cove.  NY. 

Pursuant  to  section  505(b)(2)  of  the 
Clean  Air  Act  (Act).  Petitioner  may  seek 
judicial  review  of  those  portions  of  the 
petitions  which  ^A  denied  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit.  Any  petition  for 
review  shall  be  filed  within  60  days 
from  the  date  this  notice  appears  in  the 
Federal  Register,  pursuant  to  section 
307  of  the  Act. 

ADDRESSES:  You  may  review  copies  of 
the  final  orders,  the  petitions,  and  other 
supporting  information  at  the  EPA 
Region  2  Office.  290  Broadway.  New 
York,  New  York  10007-1866.  If  you 
wish  to  examine  these  documents,  you 
should  make  an  appointment  at  least  24 
hours  before  visiting  day.  Additionally, 
the  final  orders  for  the  Con  Edison  74th 
Street  Station,  the  Danskammer 
Generating  Station,  and  the  Lovett 
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Generating  Station  are  available 
electronically  at:  http://www.epa.gov/ 
region07/programs/artd/air/title5/ 
petitiondb/petitiondb2001  .htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Riva.  Chief.  Permitting  Section, 
Air  Programs  Branch,  Division  of 
Environmental  Planning  and  Protection, 
EPA.  Region  2,  290  Broadway.  25th 
Floor.  New  York,  New  York  10007- 
1866.  telephone  (212)  637-4074. 
SUPPLEMENTARY  INFORMATION:  The  Act 
affords  EPA  a  45-day  period  to  review, 
and  object  to  as  appropriate,  operating 
permits  proposed  by  State  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administrator  within  60  days  after 
the  expiration  of  this  review  period  to 
object  to  State  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specihcity 
during  the  public  comment  period 
provided  by  the  State,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

I.  Con  Edison's  74th  Street  Station 

On  May  14,  2001,  the  EPA  received  a 
petition  from  NYPIRG,  requesting  that 
EPA  object  to  the  issuance  of  the  title  V 
operating  permit  for  the  Consolidated 
Edison  74th  Street  Station.  The  petition 
raises  issues  regarding  the  permit 
application,  the  permit  issuance 
process,  and  the  permit  itself.  NYPIRG 
asserts  that:  (1)  The  permit  does  not 
assure  compliance  with  all  applicable 
requirements  as  mandated  by  40  CFR 
70.1(b)  and  70.6(a)(1)  because  many 
individual  permit  conditions  lack 
adequate  monitoring  and  are  not 
practically  enforceable:  (2)  DEC  violated 
the  public  participation  requirements  of 
40  CFR  70.7(h)  by  inappropriately 
denying  NYPIRG's  request  for  a  public 
hearing;  (3)  the  permit  if  based  on  an 
incomplete  permit  application  in 
violation  of  40  CFR  70.5(c):  (4)  the 
permit  is  accompanied  by  an 
insufhcient  statement  of  basis  as 
required  by  40  CFR  .70.7(a)(5):  (5)  the 
permit  distorts  the  annual  compliance 
certification  requirement  of  Clean  Air 
Act  section  114(a)(3)  and  40  CFR 
70.6(c)(5):  (6)  the  permit  does  not  assure 
compliance  with  all  applicable 
requirements  as  mandated  by  40  CFR 
70.1(b)  and  70.6(a)(1)  because  it  illegally 
sanctions  the  systematic  violation  of 
applicable  requirements  during  startup/ 
shutdown,  malfunction,  maintenance, 
and  upset  conditions:  and  (7)  the  permit 
does  not  require  prompt  reporting  of  all 


deviations  from  permit  requirements  as 
mandated  by  40  CFR  70.6(a)(3){iii)(B). 

On  February  19,  2003,  the 
Administrator  issued  an  order  partially 
granting  and  partially  denying  the 
petition  on  the  Con  Edison  74th  Street 
Station.  The  order  explains  the  reasons 
behind  EPA's  conclusion  that  the 
NYSDEC  must  reopen  the  permit  to:  (1) 
Include  annual  tune-ups  and  necessary 
parametric  monitoring  to  ensure  the 
turbines'  compliance  with  their  NOx 
RACT  emission  limits;  (2)  revise 
recordkeeping  provisions  to  require  that 
records  relating  to  sulfur  monitoring  be 
kept  for  five  years;  (3)  include 
appropriate  conditions  for  particulate 
matter  monitoring  that  meets  the 
requirements  of  §  70.6(a)(3)(i)(B);  (4) 
include  record  keeping  and  reporting 
requirements  with  regard  to  the  use  of 
architectural  coatings  and  sealers;  (5) 
note  the  existence  and  applicability  of 
the  Episodic  Action  Plan;  and  (6) 
incorporate  "Appendix  A"  of  the 
opacity  consent  order.  The  order  also 
explains  the  reasons  for  denying 
NYPIRG's  remaining  claims. 

NYPIRG  raises  each  of  the  above 
seven  issues,  except  for  the  public 
hearing  issue,  in  the  petitions  for  the 
Danskammer  Generating  Station  and  the 
Lovett  Generating  Station,  as  well.  In 
the  Danskammer  Generating  Station 
petition,  NYPIRG  raises  five  additional 
issues:  (1)  The  permit  lacks  federally 
enforceable  conditions  that  govern  the 
procedures  for  permit  renewal;  (2)  the 
permit  fails  to  include  federally 
enforceable  emission  limits  established 
under  pre-existing  p.ermits;  (3)  the 
permit  does  not  properly  include  CAA 
section  112(r)  requirements;  (4)  the 
permit  improperly  describes  the  annual 
compliance  certification  due  date;  and 
(5)  the  permit  does  not  assure 
Danskammer's  compliance  with 
applicable  sulfur  dioxide  (SO2)  emission 
limitations.  In  the  petition  on  the  Lovett 
Generating  Station,  NYPIRG  raises  three 
additional  issues:  (1)  The  proposed 
permit  lacks  a  compliance  schedule 
designed  to  bring  the  Lovett  Generating 
Station  into  compliance  with  PSD 
requirements;  (2)  the  proposed  permit 
fails  to  include  federally  enforceable 
emission  limits  established  under  pre- 
existing permits;  and  (3)  the  proposed 
permit  does  not  correctly  include  the 
CAA  section  112(r)  requirements.  In 
each  of  these  petitions,  the  issue  on 
monitoring  is  subdivided  into  several 
detailed  points,  some  of  which  are 
permit-specific  and  some  of  which  are 
shared  among  the  other  permits. 

n.  Danskammer  Generating  Station 

On  December  10,  2001,  the  EPA 
received  a  petition  frt)m  NYPIRG, 


requesting  that  EPA  object  to  the 
issuance  of  the  title  V  operating  permit 
for  the  Danskammer  Generating  Station, 
on  the  grounds  listed  above.  On 
February  14,  2003,  the  Administrator 
issued  an  order  partially  granting  and 
partially  denying  the  petition.  The  order 
explains  the  reasons  behind  EPA's 
conclusion  that  the  NYSDEC  must 
reopen  the  permit  to:  (1)  Specify  normal 
operating  ranges  for  ESP  parameters  and 
(2)  delete  language  allowing  digital 
recording  of  COM  data  to  be  replaced  by 
manual  recording.  The  order  also 
explains  the  reasons  for  denying 
NYPIRG's  remaining  claims. 

m.  Lovett  Generating  Station 

On  November  26,  2001,  the  EPA 
received  a  petition  from  NYPIRG, 
requesting  that  EPA  object  to  the 
issuance  of  the  title  V  operating  permit 
for  the  Lovett  Generating  Station,  on  the 
groimds  listed  above.  On  February  19, 
2003,  the  Administrator  issued  an  order 
partially  granting  and  partially  denying 
the  petition.  The  order  explains  the 
reasons  behind  EPA's  conclusion  that 
the  NYSDEC  must  reopen  the  permit  to: 
(1)  Incorporate  opacity  monitoring  to 
assure  compliance  with  New  York  State 
regulations  at  6  NYCRR  section  211.3; 
and  (2)  incorporate  all  necessary 
requirements  from  the  opacity  consent 
order.  The  order  also  explains  the 
reasons  for  denying  NYPIRG's 
remaining  claims. 

Dated:  March  6.  2003. 
Jane  M.  Kenny, 

Regional  Administrator,  Region  2. 
[FR  Doc.  03-7049  Filed  3-21-03;  8:45  am] 
BNJJNOCOOE  6faO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  125 

[FRL-7472-2] 
RIN-204&-AD85 

Withdrawal  of  Direct  Final  Rule; 
National  Pollutant  Discharge 
Elimination  System — Amendment  of 
Final  Regulations  Addressing  Cooling 
Water  Intake  Structures  for  New 
Faciltties 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  nUe. 

summary:  Because  EPA  received 
adverse  comment,  we  are  withdrawing 
the  direct  final  rule  for  "National 
Pollutant  Discharge  Elimination 
System — Amendment  of  Final 
Regulations  Addressing  Cooling  Water 


Intake  Structiu«s  for  New  Facilities; 
Direct  Final  Rule."  We  published  the 
direct  final  rule  on  December  26,  2002 
(67  FR  78948),  to  make  three  minor 
technical  corrections  to  the  final 
regulations  implementing  section  316(b) 
of  the  Clean  Water  Act  for  new  facilities. 
We  stated  in  the  direct  final  rule  that  if 
we  received  adverse  comment  by 
January  27,  2003,  we  would  publish  a 
timely  notice  of  withdrawal  in  the 
Federal  Register.  We  subsequently 
received  adverse  comment  on  the  direct 
final  rule.  We  will  address  those 
comments  in  a  Subsequent  final  action 
based  on  the  parallel  proposal  also 
published  on  December  26,  2002  (67  FR 
78956).  As  stated  in  the  parallel 
proposal,  we  will  not  institute  a  second 
comment  period  on  this  action. 
DATES:  As  of  March  24,  2003,  EPA 
withdraws  the  direct  final  rule 
published  at  67  FR  78948,  on  December 
26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Segall,  Engineering  and  Analysis 
Division  (4303T),  USEPA  Office  of 
Science  and  Technology,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460  (phone:  202- 
566-1041;  email: 
segall.martha@epa.gov). 

SUPPt-EMENTARY  INFORMATION:  EPA 
published  a  direct  final  rule  on 
December  26,  2002,  to  make  minor 
changes  to  a  final  rule  published 
December  18,  2001,  implementing 
section  316(b)  of  the  Clean  Water  Act 
(CWA).  The  December  2001  final  rule 
established  national  technology-based 
performance  requirements  applicable  to 
the  location,  design,  construction,  and 
capacity  of  cooling  water  intake 
structiues  at  new  facilities  using  vvater 
withdrawn  from  rivers,  streams,  lakes, 
reservoirs,  estuaries,  oceans  or  other 
waters  of  the  United  States  for  cooling. 
The  national  requirements  established 
the  best  technology  available  for 
minimizing  adverse  enviroiunental 
impact  associated  with  the  use  of  these 
structures.  The  direct  final  rule  clarified 
three  technical  issues  on  velocity 
monitoring,  authority  to  require 
additional  design  and  construction 
technologies,  and  procedures  governing 
requests  for  less  stringent  alternative 
requirements. 

EPA  published  a  companion  proposed 
rule  on  the  same  day  as  the  direct  final 
rule.  The  proposed  rule  invited 
comment  on  the  substance  of  the  direct 
final  rule.  The  proposed  rule  stated  that 
if  EPA  received  adverse  comment  by 
January  27,  2003,  the  direct  final  rule 
would  not  take  effect  and  EPA  would 
publish  a  notice  in  the  Federal  Register 
withdrawing  the  direct  final  rule  before 


the  March  26,  2003,  effective  date.  The 
EPA  subsequently  received  adverse 
comment  on  the  direct  final  rule.  EPA 
plans  t6  address  those  comments  in  a 
subsequent  action.  Today's  action 
withdraws  the  direct  final  rule;  the 
amendments  to  the  final  regulations 
addressing  cooling  water  intake 
structures  for  new  facilities  will  not  take 
effect  on  March  26,  2003. 

List  of  Subjects  in  40  CFR  Part  125 

Environmental  protection.  Cooling 
water  intake  structures.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal,  Water  pollution 
control. 

Dated:  March  19,  2003. 
Christine  Todd  Whitman, 
Administrator. 

[FR  Doc.  03-7047  Filed  3-21-03;  8:45  am) 
BIUING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0278;  FRL-729»-4] 

Pesticides;  Tolerance  Exemptions  for 
Acthre  and  inert  ingredients  for  Use  In 
Antimicrobial  Formulations  (Food- 
Contact  Surface  Sanitizing  Solutions); 
Withdrawal  of  Direct  Final  Rule 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  withdrawal. 

SUMMARY:  EPA  received  adverse 
comment  on  the  direct  final  rule 
^'Pesticides;  Tolerance  Exemptions  for 
Active  and  Inert  Ingredients  for  Use  in 
Antimicrobial  Formulations  (Food- 
Contact  Stuface  Sanitizing  Solutions)," 
published  in  the  Federal  Register  of 
December  3,  2002,  because  of  the 
adverse  conunent  EPA  is  withdrawing 
the  direct  final  rule.  The  direct  final  rule 
was  intended  to  add  a  new  section  to 
part  180  listing  the  pesticide  chemicals 
that  are  exempt  from  the  requirement  of 
a  tolerance  when  used  in  food-coiitact 
surface  sanitizing  solutions. 
DATES:  The  withdrawal  is  effective 
March  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boyle,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6304;  fax  number:  (703)  305- 
0599;  e-mail  address: 
boyle.kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


L  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  food 
manufacturer,  or  antimicrobial  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  hidustry  (NAICS  311),  e.g..  Food 
manufacturing. 

•  Producers  (NAICS  32561),  e.g.. 
Antimicrobial  pesticides. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this' unit  coidd  alsp 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

n.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

A.  Docket 

EPA  has  established  an  official  public 
docket  for  this  action  under  docket 
identification  (ID)  number  OPP-2003- 
0278.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is  (703)  305-5805. 

B.  Electronic  Access 

You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
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of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  II.A.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

QI.  What  Action  is  the  Agency  Taking? 

EPA  has  received  adverse  comment 
on  the  direct  final  rule  published  in  the 
Federal  Register  of  December  3,  2002 
(67  FR  71847)  (FRL-6824-2).  EPA  stated 
in  that  direct  final  rule  that  if  EPA 
received  adverse  comment  by  February 
V     3.  2003.  the  direct  final  rule  would  be 
withdrawn  and  not  take  effect.  The 
direct  final  rule  being  withdrawn 
contains  a  list  of  exempt  chemicals 
duplicated  from  the  Food  and  Drug 
Administration's  (FDA)  regulations  in 
21  CFR  178.1010. 

The  Agency  will  continue  to  pursue 
this  rulemaking  effort  by  publishing  a 
notice  of  proposed  rulemaking  in  a 
future  edition  of  the  Federal  Register. 
The  comments  on  the  direct  final  rule 
will  be  addressed  in  that  future  notice 
of  proposed  rulemaking. 

IV.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804{2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practices  and 
procedures,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  N^arch  17,  2003. 
Debra  Edwards. 

Acting  Director.  Registration  Division. 
|FR  Do(..  n,1-f)n4B  Filed  3-21-03;  8:45  am] 
BILLING  COOE  SS60-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-744,  MM  Docket  No.  01-44,  RM- 
10022] 

Digital  Television  Broadcast  Service; 
Derby,  KS 

AGENCY:  Federal  Communications  ' 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Pappas  Telecasting  of 
America,  allots  DTV  channel  46  to 
Derby.  Kansas.  See  66  FR  12753. 
February  28.  2001.  DTV  channel  46  can 
be  allotted  to  Derby.  Kansas,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  37-54-12  N.  and  97-37-06 
W.  with  a  power  of  1000.  HAAT  of  246 
meters.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  May  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01^4. 
adopted  March  11,  2003.  and  released 
March  20.  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center.  Portals  II.  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  dociunent  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW..  CY-B402,  Washington. 
DC.  20554.  telephone  (202)  863-2893. 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol.  com . 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 
§73.622    [Amended] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
Kansas,  is  amended  by  adding  Derby. 
DTV  channel  46. 


Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-6876  Filed  3-21-03;  8:45  am] 

BILLING  CODE  671 2-01 -P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-745,  MB  Docket  No.  02-282,  RM- 
10523] 

Digital  Television  Broadcast  Service; 
Minot,  ND 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Prairie  Public  Broadcasting, 
substitutes  DTV  channel  *40  for  DTV 
channel  *57  at  Minot,  North  Dakota.  See 
17  FCC  Red  18093  (2002).  DTV  channel 
*40  can  be  allotted  to  Minot,  North 
Dakota,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  48-03-02  N.  and 
101-23-25  W.  with  a  power  of  1000, 
HAAT  of  253  meters  and  with  a  DTV 
service  population  of  85  thousand. 
Since  the  community  of  Minot  is 
located  within  400  kilometers  of  the 
U.S.-Canadian  border,  concurrence  from 
the  Canadian  government  has  been 
obtained  for  this  allotment.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  May  5.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Media  Bureau.  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-282. 
adopted  March  11.  2003.  and  released 
March  20,  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center.  Portals  II.  445  12th 
Street.  SW..  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW..  CY-B402.  Washington. 
DC  20554.  telephone  (202)  863-2893. 
facsimile  (202)  863-2898.  or  via  e-mail 
qualexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 
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Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
North  Dakota,  is  amended  by  removing 
DTV  channel  *57  and  adding  DTV 
channel  *40  at  Minot. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-6875  Filed  3-21-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

50  CFR  Part  300 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  030124019-3040-02;  I.D. 
010703B] 

RIN  0648-AQ67 

Pacific  Halibut  Fisheries;  Catch 
Sharing  Plan;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  NationalOceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
March  7,  2003,  for  the  Pacific 
halibutfisheries  catch  sharing  plan. 
DATES:  Effective  March  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Ginter,  907-586-7228  or  Jamie  Goen, 
206-526-6140. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  was  published  in  the  Federal 
Register  on  March  7,  2003  (68  FR 
10989).  The  Catch  Limits  table  that  was 
published  under  Section  11  contained 
errors  that  require  correction.  The  table 
is  corrected  to  reflect  the  addition  of 
zeros  that  were  inadvertently  deleted 
from  the  published  document. 

This  document  corrects  the  errors  and 
republishes  the  table. 

Corrections 

In  the  rule  FR  Doc.  03-5171,  in  the 
issue  of  Thursday,  March  7,  2003  (68  FR 
10989)  on  page  10994,  under  11.  Catch 
Limits,  the  table  in  colunrn  3  is 
corrected  to  read  as  follows: 


Regulatory  Area 

Catch  Umit 

Pounds 

Metric  tons 

2A:        directed 

262,000 

118.8 

commercial, 

and         ind- 

• 

dentai     com- 

mercial    dur- 

ing     salmon 

troll  fishery 

2A:      incidental 

70,000 

31.7 

commercial 

• 

during  sable- 

fish  fishery 

2B 

11.750,000 

5,328.8 

20 

8,500,000 

3,854.9 

3A 

22.630,000 

10,263.0 

3B 

17,130.000 

7.768.7 

4A 

4.970,000 

2,254.0 

48 

4.180,000 

1,895.7 

40 

2,030,000 

920.6 

4D 

2,030,000 

920.6 

4E 

390,000 

176.9 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  18,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 
[FR  Doc.  03-6956  Filed  3-21-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
P.D.  082902A] 

Atlantic  Highly  Migratory  Species; 
Swordfish  Quota  Adjustment 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Conunerce. 

ACTION:  Adjustment  of  annual  catch 

quotas. 

SUMMARY:  NMFS  adjusts  the  2002 
fishing  year  directed  fishery,  incidental 
catch,  and  reserve  category  quotas  for 
North  Atlantic  swordfish  to  account  for 
underharvests  from  the  2000  and  2001 
fishing  years.  The  2002  South  Atlantic 
swordfish  quota  remains  at  289.0  metric 
tons  (mt)  dressed  weight  (dw).  This 
action  is  consistent  with  the  Fishery 
Management  Han  for  Atlantic  Tunas, 
Swordfish,  and  Sharks  (FMP)  and  the 
provisions  for  swordfish  quota 
adjustments. 

DATES:  Effective  March  24,  2003, 

through  May  31.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tyson  Kade  at  301-713-2347;  Fax:  301- 

713-1917. 


SUPPLEMENTARY  INFORMATION:  The  FMP 
and  its  implementing  regulations  at  50 
CFR  part  635  establish  catch  quotas  and, 
as  applicable,  fishing  category  and 
seasonal  subquotas,  for  the  North  and 
South  Atiantic  swordfish  stocks.  Under 
the  FMP,  these  catch  quotas  are  required 
to  be  consistent  with  recommendations 
of  the  International  Commission  for  the 
Conservation  of  Adantic  Timas  (ICCAT). 
Additionally,  the  implementing 
regulations  (50  CFR  635.27(c)(3))  require 
that,  if  total  landings  are  above  or  below 
the  applicable  Adantic  swordfish 
quotas,  the  difference  must  be 
subtracted  from,  or  added  to,  the 
following  year's  quota  for  the  specific 
man^ement  category,  provided  such 
quota  adjustments  are  consistent  with 
ICCAT  recommendations.  Further,  any 
carryover  adjustments  to  the  annual 
North  Atiantic  swordfish  directed 
fishery  quota  must  be  apportioned 
equally  between  the  two  semiannual 
periods.  Landings  reports,  submitted  to 
the  Southeast  Fisheries  Science  Center, 
for  the  directed  fisheries  for  North  and 
South  Atlantic  swordfish,  and  estimates 
of  the  incidental  catch  of  North  Atlantic 
swordfish,  indicate  that  the  allocations 
for  the  respective  fisheries  were  not 
completely  harvested  during  the  2000 
(June  1,  2000  through  May  31,  2001)  and 
2001  (June  1,  2001  through  May  31, 
2002)  fishing  years. 

North  Adantic  Swordfish 

The  2000  fishing  year  landings  quota 
was  2,219.0  metric  tons  (mt)  dressed 
weight  (dw>.  Directed  and  incidental 
fishery  landings  of  North  Atlantic 
swordfish  during  the  2000  fishing  year 
were  reported  to  be  2,017.9  mt  dw, 
leaving  201.1  mt  dw  available  for 
carryover  to  the  subsequent  fishing  year. 
In  addition  to  the  landings  quota,  the 
International  Commission  for  the 
Conservation  of  Atiantic  Tunas  (ICCAT) 
allocated  to  the  United  States  a  dead 
discard  allowance.  In  the  2000  fishing 
year,  the  dead  discard  allowance  was 
240.0  mt  dw  and  the  United  States 
discarded  an  estimated  322.0  mt  dw  of 
dead  swordfish.  The  82.0  mt  dw  excess 
dead  discards  are  requited  to  be 
deducted  from  quota  available  to  be 
harvested  in  the  subsequent  fishing 
year.  Therefore,  a  net  total  of  119.1  mt 
dw  of  unharvested  swordfish  quota  may 
be  carried  over  from  the  2000  fishing 
year. 

On  September  5.  2001,  NMFS 
published  notification  in  the  Federal 
Register  of  an  adjustment  to  the  2001 
fishing  year  quota  level  from  2333.2  mt 
dw  to  2,883  mt  dw  to  account  for  the 
underharvest  in  the  1999  fishing  year 
(66  FR  46401).  The  2001  adjusted  quota 
referenced  in  that  Federal  Register 
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notice  was  incorrect.  The  correct 
adjusted  quota  level  for  the  2001  fishing 
year  was  2,768.8  mt  dw. 

In  order  to  comply  with  a 
reconunendation  made  at  the  2000 
meeting  of  ICCAT,  NMFS  agreed  to 
transfer  up  to  400  mt  whole  weight 
(ww)  (300.8  mt  dw)  of  unharvested  U.S. 
swordfish  quota  in  2001  to  Japan  to 
accoimt  for  excess  dead  discards  of 
North  Atlantic  swordfish  from  Japanese 
vessels.  However,  the  transfer  would 
only  apply  to  dead  discards  from  a 
defined  area.  At  the  2002  meeting,  Japan 
indicated  that  a  total  of  215  mt  ww 
(161.7  mt  dw)  of  swordfish  were 
discarded  dead  from  the  defined  area. 
NMFS  must  therefore  deduct  161.7  mt 
dw  from  the  reserve  quota  category 
which  was  established  in  the  November 
20,  2002,  rulemaking  (67  PR  70023). 
Following  the  quota  transfer  to  Japan, 
the  reserve  category  has  139.1  mt  dw 
remaining  in  the  2002  fishing  year. 

In  the  2001  fishing  year,  the  directed 
and  incidental  fishery  Icmdings  of  North 
Adantic  swordfish  were  reported  to  be 
1,581.7  mt  dw.  The  estimated  amount  of 
dead  discards  for  the  2001  fishing  year 
has  not  been  determined  yet  and  will  be 
assessed  later.  Any  excess  dead  discards 
will  be  deducted  from  the  2003  landings 
allowance.  The  underharvest  for  the 
2001  fishing  year,  after  accounting  for 
the  transfer  from  the  reserve  category,  is 
1,025.4  mt  dw,  which  may  be  added  to 
the  underharvest  from  the  2000  fishing 
year  for  a  total  of  1,144.5  mt  dw 
available  for  carry  over  to  the  2002 
fishing  year  as  required  by  50  CFR 
635.27(c)(3). 

South  Atlantic  Swordfish 

Directed  fishery  landings  of  South 
Atlantic  swordfish  during  the  2000  and 
2001  fishing  years  were  reported  to  be 
93.8  mt  dw  and  69.8  mt  dw, 
respectively.  The  quota  for  the  2000  and 
2001  fishing  years  was  289.0  mt  dw. 
Consequently,  195.2  mt  dw  and  219.2 
mt  dw  were  unharvested  at  the  end  of 
these  fishing  years.  ICCAT 
recommended  that  the  U.S. 
underharvest  from  2000  may  be  carried 
over  to  2003  in  addition  to  the  quotas 
specified  for  that  year.  Underharvests 
from  2001  and  2002  are  ineligible  for 
carryover  because  individual  country 
quota  levels  in  those  years  were  not 
agreed  by  ICCAT,  but  established 
autonomously.  Therefore,  the  2002  U.S. 
quota  for  South  Atlantic  swordfish 
remains  at  the  current  level  of  289.0  mt 
dw  and  195.2  mt  dw  will  be  applied  to 
2003  in  a  separate  action.  There  is  no 
incidental  catch  quota  for  South 
Atlantic  swordfish. 


Classification 

This  action  is  taken  under  50  CFR 
635.27(c)(3)(ii)  and  (cH3)(iii)  and  is 
exempt  from  review  under  Executive 
Order  12866. 

Authority:  16  U.^.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  March  18,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Maririe  Fisheries  Service. 
(FR  Doc.  03-6957  Filed  3-21-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dociwt  No.  021122286-3036-02;  I.D. 
031703E] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslui;  Pacific  cod  t>y 
Vessels  Catching  Pacific  Cod  f«r 
Processing  by  the  Offshore 
Component  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaslta 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 
action:  Closiu-e. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  A  season 
allocation  of  the  2003  total  allowable 
catch  (TAC)  of  Pacific  cod  apportioned 
to  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  of 
the  Western  Regulatory  Area  of  the 
GOA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  20,  2003,  through 
1200  hrs,  A.l.t.,  September  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

NMFS  manages  the  groundfish  fishery 
in  the  GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 


The  A  season  allocation  of  the  2003 
TAC  of  Pacific  cod  apportioned  to 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Western  Regulatory  Area  of  the  GOA 
is  927  metric  tons  (mt)  as  established  by 
the  final  2003  harvest  specifications  of 
groundfish  for  die  GOA  (68  FR  9924, 
March  3,  2002). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  A  season  allocation 
of  the  2003  TAC  of  Pacific  cod 
apportioned  to  vessels  to  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  of  the  Western 
Regulatory  Area  of  the  GOA  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  877  mt,  and  is 
setting  aside  the  remaining  50  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  die  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
ConsequenUy,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Western  Regulatory  Area  of  the 
GOA. 

Maximum  retainable  amoimts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and(f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  A 
season  allocation  of  the  2003  TAC,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  imder  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Autliority:  l6  U.S.C.  1801  et  seq. 


Federal  Register /Vol.  68,  No.  56 /Monday,  March  24,  2003 /Rules  and  Regulations 14169 


Dated:  March  19,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-6952  Filed  3-19-03;  4:18  pm) 
BNXmG  COOE  3519-22-8 
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Federal  Register 
Vol.  68.  No.  56 
Monday.  March  24.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  117  and  165 

[CGO09-03-204] 

[RIN  1625-AA09;  1625-AAOO] 

Temporary  Regulations,  Saginaw 
River,  August  14-18,  2003 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  proposed  temporary  safety 
zones  and  drawbridge  suspension 
regulations  during  the  Bay  City  Tall 
Ship  Celebration  to  be  held  August  14- 
18,  2003  located  on  the  Saginaw  River 
in  Bay  City,  Michigan.  These  safety 
zones  are  necessary  to  promote  the  safe 
navigation  of  vessels  and  the  safety  of 
life  and  property  during  the  periods  of 
heavy  vessel  traffic  expected  during 
these  events.  These  safety  zones  are 
intended  to  restrict  vessel  traffic  from  a 
portion  of  Saginaw  Bay  and  the  Saginaw 
River. 

DATES:  Comments  and  related  material 
■  must  reach  the  Coast  Guard  on  or  before 
April  30,  2003. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  comments  and  related  material 
to:  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Office  Detroit,  110 
Mt.  Elliott  Ave,  Detroit  MI  48207-4380. 
Marine  Safety  Office  Detroit  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  Coast 
Guard  Marine  Safety  Office  between  the 
hours  of  8  a.m.  and  3  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lieutenant  Junior  Grade  Brandon 
Sullivan,  Marine  Safety  Office  Detroit, 
at  (313)  568-9580. 
SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD09-03-204), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Comments  and  attachments 
should  be  submitted  on  8  V2''  x  11" 
unbound  paper  in  a  format  suitable  for 
copying.  Persons  requesting 
acknowledgement  of  receipt  of 
comments  should  include  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  emd  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Detroit  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Bay  City  Tall  Ship  Celebration  2003  is 
a  community-wide  maritime  festival  in 
Bay  City,  Ml,  featuring  a  12-mile  ship 
parade,  fireworks,  and  in-port  viewing 
and  tours  of  moored  historic  tall  ship 
vessels  between  August  14  and  August 
18,  2003.  The  parade  of  ships  is  the  start 
of  the  Bay  City  Celebration.  The  parade 
will  form  in  Saginaw  Bay  and  traverse 
the  Saginaw  River  to  the  Liberty  Bridge 
and  the  Friendship  Pier. 

Vessels  will  moor  at  docks  along 
Veterans  Park  and  Wenonah  Park 
between  the  Liberty  Bridge  and  the 
Friendship  Pier  in  Bay  City.  We  are 
proposing  to  establish  a  temporary 
moving  safety  zone  around  the  parade 
vessels  during  the  parade  to  ensure  the 
safety  of  passengers,  crew  and  visitors. 
A  second  proposed  temporary  safety 
zone  would  be  established,  once  the 
vessels  are  moored,  between  the  Liberty 
Bridge  and  the  Friendship  Pier  (by  light 
buoy  28)  mile  marker  six.  Fireworks  are 
scheduled  to  take  place  in  Veterans  Park 
on  August  16.  2003  from  9:30  p.m.  to  11 
p.m.  We  believe  the  proposed  temporary 


safety  zone,  which  would  already  be  iq 
place  for  the  moored  vessels,  would  be 
sufficient  to  protect  waterside  viewers 
during  the  event. 

These  temporary  regulations  are 
prompted  by  the  high  degree  of  control 
necessary  to  ensure  the  safety  of  both 
participating  and  spectator  vessels 
during  the  events  occurring  in  Saginaw 
Bay  and  the  Saginaw  River.  These 
proposed  regulations  provide  guidance 
on  vessel  movement  controls  and 
proposed  safety  zones  that  will  be  in 
effect  at  specified  marine  locations 
during  specified  times.  The  temporary 
regulationsare  specifically  designed  to 
minimize  adverse  impacts  on 
conunercial  users  of  the  affected 
waterways. 

Discussion  of  Proposed  Rule 

The  events  planned  for  The  Bay  City 
Tall  Ships  Celebration  for  the  period 
August  14-18,  2003  are  as  follows: 

(1)  Parade  of  Ships.  August  14,  2003. 
Bay  City  Tall  Ship  Celebration  2003  will 
hold  its  tall  ship  parade  on  August  14, 
2003.  The  parade  is  expected  to  begin  at 
2  p.m.  in  Saginaw  Bay.  To  accommodate 
the  start  time,  tall  ships  shall  begin 
mustering  at  approximately  1  p.m.  in 
Saginaw  Bay,  near  the  starting  point  at 
position  43°43'54''  N,  83°46'54''  W 
(northeast  of  Saginaw  Bay  Channel 
Light  "12"  (LLNR  10675)). 

The  parade  route  starts  abeam  of 
Saginaw  Bay  Channel  Light  "12"  and 
proceeds  up  the  Saginaw  Bay  Channel 
into  the  Saginaw  River.  It  continues  up 
the  Saginaw  River  to  a  point  near  the 
Veterans  Memorial  Park  and  Wenonah 
Park  located  between  the  Liberty  Bridge 
and  the  Friendship  Pier,  where  the 
parade  will  end  and  the  parade  vessels 
will  moor. 

To  ensure  the  safety  of  the  public 
during  the  parade,  shoreside  public 
safety  vehicles  must  be  fully  capable  of 
crossing  the  Saginaw  River.  To 
accommodate  this  public  safety  need, 
the  Independence  Bridge  and  Uie 
Liberty  Bridge  will  open  for  vessel 
traffic  on  a  rotating  basis.  Thus,  both 
bridges  will  not  be  open  at  the  same 
time. 

The  Independence  Bridge  will  open 
for  the  passage  of  two  to  three  parade 
vessels  and  then  close.  The  vessels  will 
then  proceed  up  the  river  to  the  Liberty 
Bridge,  which  will  open  to  allow 
passage.  After  the  Liberty  Bridge  has 
closed,  the  Independence  Bridge  will 
open  to  allow  two  or  three  more  parade 
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vessels  to  pass.  Once  the  Independence 
Bridge  is  closed,  the  Liberty  Bridge  will 
open,  allovdng  those  vessels  to  pass. 
Vessels  will  continue  to  transit  through 
the  Independence  and  Liberty  Bridges 
in  this  manner  until  all  parade  vessels 
have  safely  passed. 

The  parade  will  end  near  Veterans 
Memorial  Park  and  Wenonah  Park  in 
Bay  City,  Michigan.  Vessels  will  moor 
along  the  waterfront  between  the  Liberty 
Bridge  and  the  Friendship  Pier. 

The  Coast  Guard  proposes  to  establish 
a  temporary  moving  safety  zone  around 
the  participating  vessels  for  the  duration 
of  the  parade.  The  proposed  moving 
safety  zone  will  be  enforced  when  the 
parade  starts  at  43°43'54''  N,  83°46'54'' 
W  (Saginaw  Bay  Channel  Light  "12" 
(LLNR  10675)),  and  will  remain  in  effect 
until  all  parade  vessels  are  moored.  For 
the  lead  parade  vessel,  the  safety  zone 
would  consist  of  one  mile  ahead  and 
100  yards  in  all  other  directions.  For  all 
other  vessels,  the  moving  safety  zone 
would  consist  of  100  yards  in  any 
direction.  The  proposed  temporary 
moving  safety  zone  will  be  enforced 
from  1  p.m.  on  August  14.  2003  and 
remain  in  effect  until  the  last  official 
paradlb  vessel  is  safely  moored  (roughly 
9  p.m.)  on  August  14.  2003;  or  imless 
terminated  sooner  by  the  Captainiif  the 
Port  Detroit  (COTP). 

Only  parade  vessels  and  official  patrol 
craft  will  be  permitted  in  the  proposed 
moving  safety  zone  during  the  ship 
parade.  Any  other  vessel  desiring  to 
transit  this  zone,  prior  to  transiting, 
must  request  permission  from  the  COTP 
Detroit,  or  his  designated  on  scene 
representative  which  will  be  the  Patrol 
Commander. 

Spectator  vessels  are  requested  to 
anchor  in  the  waters  of  the  Saginaw 
River  outside  of  the  proposed  moving 
safety  ione.  The  Captain  of  the  Port 
Detroit  asks  that  all  spectator  craft  in  the 
Saginaw  River  remain  at  anchor  during 
the  parade.  For  your  own  safety,  it  is 
recommended  that  spectator  vessels  be 
at  anchor  no  later  than  1  p.m.  on  August 
14,  2003.  The  Coast  Guard  asks  that  they 
remain  at  anchor  until  the  transit  of  the 
final  parade  vessel. 

Mariners  are  cautioned  that  the  areas 
designated  for  spectator  craft  anchoring 
have  not  been  subject  to  any  special 
survey  or  inspection  and  that  charts 
may  not  show  all  riverbed  obstructions 
or  the  shallowest  depths.  They  are  not 
special  anchorage  areas.  Spectator 
vessels  choosing  waterside  locations 
along  the  parade  route  must  display 
anchor  lights  or  shapes,  as  required  by 
the  navigation  rules.  Vessels  anchoring 
in  the  Saginaw  River,  outside  the 
channel,  are  requested  to  proceed  at 
speeds  that  will  create  minimal  wake 


and  not  to  exceed  five  (5)  miles  per 
hour. 

Vessel  operators  intending  to  anchor 
along  the  parade  route  diu-ing  the  Tall 
Ship  Celebration  are  advised  to  fully 
anticipate  their  length  of  stay  and  to  the 
greatest  extent  practicable,  comply  with 
the  recommended  operational 
guidelines.  Operators  should  not  leave 
unattended  vessels  in  the  river  along  the 
parade  route  at  any  time  and  should  not 
nest  or  tie  off  to  other  vessels,  buoys,  or 
to  the  adjacent  shoreline. 

Due  to  the  niunber  of  spectator  craft 
expected,  vessel  operators  should 
remember  it  would  be  virtually 
impossible  to  move  safely  to  new 
positions,  as  maneuvering  between 
anchored  vessels  is  not  advisable. 
Accordingly,  vessels  should  have 
sufficient  facilities  on  board  to  retain  all 
garbage  and  untreated  sewage. 
Discharge  of  either  in  any  waters  of  the 
United  States,  which  include  all  waters 
addressed  in  this  rule,  is  strictly 
forbidden.  Violators  may  be  assessed  a 
civil  penalty  of  up  to  $25,000. 

(2)  Mooring  of  Tall  Ships,  August  14- 
18,  2003.  After  the  arrival  of  the  tall 
ships  after  the  parade,  a  temporary 
proposed  safety  zone  will  be  established 
in  all  waters  of  the  Saginaw  River 
between  the  Liberty  Bridge  and  the      ^ 
Friendship  Pier  within  50  feet  of  any 
official  parade  vessel.  This  proposed 
safety  zone  wall  be  in  effect  imtil  the  tall 
ships  depart  Bay  City.  Vessels  may  be 
permitted  to  operate  in  this  proposed 
Scifety  zone,  but  only  sAer  permission  by 
the  COTP  Detroit's  on  scene 
representative,  which  will  be  the  Patrol 
Commander.  Spectator  vessels  will  be 
directed  out  of  this  area  altogether 
diuing  the  fireworks  event,  scheduled  to 
take  place  between  9:30  p.m.  and  11 
p.m.  on  Saturday.  August  16.  2003. 

These  safety  rules  are  necessary  in 
order  to  provide  adequate  controls  to 
ensure  the  safety  of  the  tall  ships,  their 
crews,  and  shore  side  visitors  who  may 
be  boarding  these  vessels  while  they  are 
moored. 

If  changes  are  made  to  these  proposed 
rules,  or  if  the  Captain  of  the  Port 
Detroit  determines  additional  controls 
are  necessary,  a  notice  will  be  published 
in  the  Federal  Register.  Details  of  these 
events  and  of  the  special  regulations  in 
effect  for  each  event  will  also  be 
published  in  the  Local  Notice  to 
Mariners.  Additionally,  appropriate 
Safety  Marine  Information  Broadcasts 
will  be  initiated  for  each  event.  For  all 
events,  vessel  operators  will  be  required 
to  maneuver  as  directed  by  on-scene 
Coast  Guard  pafrol  personnel.  Coast 
Guard  patrol  persoimel  enforcing 
regulations  for  safety  zones,  anchorages, 
and  regulated  areas  for  these  events 


include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard  on 
board  Coast  Guard,  Coast  Guard 
Auxiliary,  and  local  law  enforcement 
vessels.  Violators  of  Coast  Guard 
proposed  safety  zone  regulations  may 
result  in  civil  penalties  of  up  to  $25,000. 

With  the^nany  sailing  vessels  and 
spectator  craft  arriving  in  Bay  City  for 
this  event,  additional  restrictions  on 
vessel  movements  may  be  imposed  in 
the  form  of  security  zones  or  other 
emergency  measures  to  safeguard 
specific  individual  vessels.  In  all  cases, 
further  restrictions  on  vessel  movements 
will  be  held  to  the  minimum  necessary 
to  ensure  vessel  and  personal  safety. 
Every  attempt  will  be  made  to  inform 
the  public  regarding  any  additional 
restrictions  COTP  Detroit  may  feel 
necessary  to  impose.  If  possible,  details 
of  these  restrictions  will  be  published  in 
the  final  rule  for  this  event.  Otherwise, 
they  will  appear  separately  eis  final  rules 
in  emergency  rulemaking. 

Regulatory  Evaluation 

This  proposed  rule  is  not  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  the 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  imnecessary. 

The  proposed  temporary  moving 
safety  zone  will  only  be  during  a  six 
hour  time  period  on  August  14,  2003. 
The  additional  proposed  safety  2M)ne 
will  be  enforced  after  the  mooring  of  the 
Parade  Vessels.  On  August.l4,  2003.  the 
combination  of  parade  vessels  and  large 
numbers  of  recreational  vessels  will 
cause  potential  disruptions  to  normal 
port  activity.  However,  due  to  the 
temporary  nature  of  these  disruptions, 
they  can  be  planned  for  in  advance  to 
minimize  the  economic  hardship  that 
might  result.  The  largest  segments  of  the 
port  commimity  facing  disruptions  are 
the  operators  of  deep  draft  vessels  and 
the  terminals  they  call  on.  In  addition 
to  the  extended  advance  notice  of  these 
events  provided  by  the  COTP,  deep 
draft  vessel  traffic  will  be 
accommodated  as  best  as  possible  on 
these  two  days. 

The  Coast  Guard  expects  that  the 
amount  of  publication  and 
advertisement  about  these  events  and 
about  these  proposed  regulations  will 
allow  the  industry  sufficient  time  to 
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adjust  schedules  and  minimize  adverse 
impacts.  Weighted  against  and 
counterbalanced  with  adverse  impacts 
are  the  favorable  economic  impacts  that 
these  events  will  have  on  commercial 
activity  in  the  area  as  a  whole  from  the 
boaters  and  tourists  these  events  are 
expected  to  attract.  • 

• 
Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S;C.  601-612),  an  initial  review 
was  conducted  to  determine  whether 
this  proposed  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  a  safety  zone. 
However,  we  believe  this  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons.  This  rule 
would  be  in  effect  for  only  a  few  hours 
on  the  day  of  the  event  on  an  annual 
basis.  Vessel  traffic  can  safely  pass 
outside  the  proposed  safety  zone  diuing 
the  events,  and,  with  the  permission  of 
the  COTP  or  his  on  scene  representative, 
which  will  be  the  Patrol  Commander, 
traffic  would  be  allowed  to  pass  through 
the  safety. 

The  exact  times  and  dates  will  be 
published  in  the  Ninth  Coast  Guard 
District  Local  Notice  to  Mariners, 
broadcasts  made  via  the  Broadcast 
Notice  to  Mariners  and  facsimile  sent  to 
operators  of  vessels  who  might  be  in  the 
affected  area  who  request  such.  If  you 
think  that  your  business,  organization, 
or  governmental  jurisdiction  qualifies  as 
a  small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-221). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 


If  this  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Detroit  (see  ADDRESSES). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3Cb)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 


Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
-Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraphs  34  (f,  g,  and  h)  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  written  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  117 

Bridges. 
33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  117  and  165  as 
follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587, 106  Stat. 
5039. 

2.  From  8  a.m.  until  1  p.m.,  Thursday, 
August  14,  2003,  in  §  117.647,  suspend 
paragraph  (b)  and  add  temporary 
paragraphs  (e)  and  (f)  to  read  as  follows: 
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§117.647    Saginaw  River. 

***** 

(e)  The  draws  of  the  Veterans 
Memorial  bridge,  mile  5.60,  and 
Lafayette  Street  bridge,  mile  6.78  in  Bay 
City,  shall  open  on  signal  from  March 
16  through  December  15,  except  as 
follows: 

(1)  From  6:30  a.m.  to  8:30  a.m.  and 
3:30  p.m.  to  5:30  p.m.  except  Saturdays, 
Sundays,  and  holidays  observed  in  the 
locality,  the  draws  need  not  be  opened 
for  the  passage  of  vessels  of  less  than  50 
gross  tons. 

(2)  From  7:30  a.m.  to  8:30  a.m.  and 
4:30  p.m.  to  5:30  p.m.  except  on 
Sundays  and  Federal  holidays,  the 
draws  need  not  be  opened  for  the 
passage  of  down-bound  vessels  of  over 
50  gross  tons. 

(3)  From  8  a.m.  to  8  p.m.  on 
Saturdays,  Sundays,  and  Federal 
holidays,  the  draws  of  the  Independence 
and  Veterans  Memorial  bridges  need  not 
be  opened  for  the  passage  of  pleasure 
craft  except  fi-om  three  minutes  before  to 
three  minutes  after  the  hoiu-  and  half- 
hour. 

(4)  From  8  a.m.  to  8  p.m.  on 
Saturdays,  Simdays,  and  Federal 
holidays,  the  draws  of  the  Liberty  Street 
and  Lafayette  Street  bridges  need  not  be 
opened  for  the  passage  of  pleasure  craft, 
except  from  three  minutes  before  to 
three  minutes  after  the  quarter  hour  and 
three-quarter  hour. 

(f)  The  draws  of  the  Independence 
bridge,  mile  3.88,  and  the  Liberty  Street 
Bridge,  mile  4.99,  from  1  p.m.  until  9 
p.m.,  Thursday,  August  14,  2003,  shall 
be  closed  to  navigation,  except  that  the 
draws  shall  open  upon  signal  for  official 
vessels  participating  in  the  Tall  Ship 
Celebration  2003  Parade  of  Ships. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

4.  Add  temporary  §  165.T09-204  to 
read  as  follows: 

§  165.T09-204    Safety  Zone;  Tali  Ship 
Ceiebration  2003  Bay  City.  Ml. 

(a)  Safety  zones.  The  following  are 
safety  zones: 

(1)  Saginaw  River  Moored  Tall  Ships 
Safety  Zone.  Veterans  Park  and 
Wenonah  Park,  Saginaw  River,  Bay  City, 

m 

(i)  Location.  The  following  area  is  a 
seifety  zone:  All  waters  of  the  Saginaw 
River  between  the  Liberty  Bridge  at  mile 
4.99  and  the  Friendship  Pier  at  mile  6.1 


within  50  ft  of  any  participating  moored 
Tall  Ships. 

(ii)  Enforcement  periods.  The  safety 
zones  in  paragraph  (a)(1)  of  this  section 
will  be  enforced  whenever  a  tall  ship  is 
moored  at  Veterans  Park  or  Wenonah 
Park  between  the  Liberty  Bridge  and  the 
Friendship  Pier,  from  1  p.m.  on  August 
14,  2003  to  9  p.m.  on  August  18,  2003. 

(iii)  Special  Regulations. 

(A)  Vessels  operating  in  the  Saginaw 
River  within  the  safety  zone  during  the 
effective  period  must  proceed  at  no 
wake  speeds,  and  not  within  50  feet  of 
the  hull  of  any  moored  tall  ship,  in 
traffic  patterns  as  directed  by  on-scene 
Coast  Guard  patrol  craft,  so  as  not  to 
hazard  tall  ships  or  shoreside  visitors 
boarding  tall  ships. 

(B)  Vessels  shall  remain  outside  the 
designated  hazard  area  in  the  safety 
zone,  as  directed  by  on-scene  Coast 
Guard  persoimel,  during  any  evening 
fireworks  event. 

(2)  Bay  City  Tall  Ships  Parade  Moving 
Safety  Zone. 

(i)  Location.  The  following  area  is  a 
moving  safety  zone:  all  waters  of  the 
Saginaw  Bay  and  Saginaw  River  one 
mile  ahead  and  100  yard  in  every  other 
direction  of  the  lead  official  parade 
vessel;  for  all  other  official  parade 
vessels,  100  yards  in  any  direction  from 
when  the  vessels  pass  the  starting 
position  at  43°43'54''  N,  83'?46'54''  W 
(northeast  of  Saginaw  Bay  Light  "12" 
(LLNR  10675)),  and  remaining  in  effect 
until  the  official  parade  vessels  are 
moored  between  Veterans  Memorial 
Park  and  Wennonah  Park  (between  the 
Liberty  Bridge  and  the  Friendship  Pier). 

(ii)  Enforcement  period.  Paragraph 
(a)(2)  of  this  section  will  be  enforced 
from  1  p.m.  on  Thursday,  August  14, 
2003  until  9  p.m.  on  Thursday,  August 
14,  2003,  imtil  each  participating  Tall 
Ship  is  safely  moored  in  Bay  City. 

(b)  Regulations. 

(1)  The  general  regulations  in  33  CFR 
165.23  apply  to  the  zones  in  this 
section. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  shall  proceed 
as  directed.  U.S.  Coast  Guard  Aiudliary, 
representatives  of  the  event  organizer, 
and  local  or  state  officials  may  be 
present  to  inform  vessel  operators  of 
this  regulation  and  other  applicable 
laws. 


Dated:  March  5,  2003. 
Ronald  F.  Silva, 

Rear  Admiral,  Coast  Guard.  Commander, 
Ninth  Coast  Guard  District. 
[PR  Doc.  03-6917  Filed  3-21-03;  8:45  am] 

BKUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA18&-4204b;  FRL-7465-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  NOx  RACT 
Determinations  for  PPG  Industries,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  reasonably 
available  control  technology  (RACT) 
determinations  for  PPG  Industries,  Inc. 
(PPG).  PPG  is  a  major  source  of  nitrogen 
oxides  (NOx)  located  in  Crawford 
County,  Pennsylvania.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  approving  the  State's  SIP 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  U  EPA  - 
receives  adverse  conunents,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  April  23,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Walter  Wilkie,  Deputy 
Branch  Chief,  Air  Quality  Planning  and 
Information  Services  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
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Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto  (215)  814-2182,  or  by  e-mail  at 
quinto.rose@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  Pennsylvania's  Approval  of  NOx 
RACT  Determinations  for  PPG 
Industries,  Inc.,  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication. 

Dated:  March  5,  2003. 
Thomas  C.  Vohaggio, 

Acting  Regional  Administrator,  Region  III. 
IFR  Doc.  03-6815  Filed  3-21-03;  8:45  am) 

BILUNG  CODE  6560-50-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  275-0378b;  FRL-7460-71  . 

Revisions  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District  and 
Monterey  Bay  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD)  and 
the  Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  portions  of 
the  California  State  Implementation 


Plan  (SIP).  The  ICAPCD  revision 
concerns  the  emission  of  particulate 
matter  (PM-10)  from  agricultural 
burning.  The  MBUAPCD  revision 
concerns  the  emission  of  PM-10  from 
incinerator  burning.  We  are  proposing 
to  approve  local  rules  that  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  April  23,  2003. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

You  can  inspect  a  copy  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  (AlR-4),  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

You  can  inspect  a  copy  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at  ■ 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revisions  and 
TSDs  at  the  following  locations: 

Air  and  Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  (Mail  Code  6102T),  Room  B-102, 
1301  Constitution  Avenue,  NW., 
Washington.  DC  20460. 

California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  "1"  Street.  Sacramento,  CA  95814. 

Bay  Area  Air  Quality  Management  District, 
939  Ellis  Street.  San  Francisco.  CA  94109. 

Sacramento  Metropolitan  Air  Quality 
Management  District.  8411  Jackson  Road, 
Sacramento,  CA  95826. 


San  Joaquin  Valley  Unified  Air  Pollution 
Control  District,  1990  East  Gettysburg 
Street.  Fresno,  CA  93726 

A  copy  of  a  rule  may  also  be  available 
via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm.  This 
is  not  an  EPA  Web  site  and  it  may  not 
contain  the  same  version  of  the  rule  that 
was  submitted  to  EPA.  Readers  should 
verify  that  the  adoption  date  of  the  rule 
listed  is  the  same  as  the  rule  submitted 
to  EPA  for  approval  and  be  aware  that 
the  official  submittal  is  only  available  at 
the  agency  addresses  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION:  This 

proposal  addresses  the  approval  of  local 
BAAQMD  Rule  8-7,  SMAQMD  Rule 
449,  and  SJVUAPCD  Rule  4622.  hi  the 
Rules  section  of  this  Federal  Register, 
we  are  approving  these  local  rules  in  a 
direct  final  action  without  prior 
proposal  because  we  believe  this  SIP 
revision  is  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  February  13,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
IFR  Doc.  03-6811  Filed  3-21-03;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of    * 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Easy  Fire  Recovery  Project,  Malheur 
National  Forest,  Grant  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

SUMMARY:  The  USDA,  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  assist 
the  recovery  of  the  area  that  burned  in 
the  Easy  Fire  in  the  Summer  of  2002. 
The  proposal  is  to  salvage  fire-killed 
and  fire-damaged  timber,  implement  re- 
forestation in  the  project  area,  and 
implement  projects  to  reduce  the 
potential  for  future  damage  to  wildlife 
habitat  and  aquatic  resources  as  a  result 
of  the  Easy  Fire.  The  5,839  acre  project 
area  is  located  on  the  Prairie  City  Ranger 
District  and  is  centered  approximately 
11  miles  east  of  Prairie  City,  Oregon, 
with  the  Upper  Middle  Fork  John  Day 
River  and  Upper  John  Day  River 
Watersheds.  The  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision  making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  may  become  aware  of 
how  they  can  participate  in  the  process 
and  contribute  to  the  ffhal  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
April  30,  2003. 

ADDRESSES:  Send  written  comments  to 
Ryan  Falk,  Acting  District  Ranger, 
Prairie  City  Ranger  District,  327  Front 
Street,  Prairie  City,  Oregon  97869. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Ornberg,  Easy  Fire  Recovery  Project 
Team  Leader,  Middle  Fork  Ranger 
District,  Williamette  National  Forest; 
Phone:  541-782-5217.  Email 
eomberg@fs.fed.us  or  use  the  Malheur 
National  Forest  Web  site  at  http:// 
www.fs.fed.us/r6/malheur. 
SUPPLEMENTARY  INFORMATION:  In  July 
and  August  2002,  the  Easy  Fire  burned 


approximately  5,839  acres  on  the 
Malheur  National  Forest.  The  decision 
area  for  tlie  Easy  Fire  Recovery  Project 
is  located  in  the  Upper  Middle  Fork 
John  Day  River  watershed  and  the 
Upper  John  Day  River  Watershed.  The 
project  area  is  entirely  within  National 
Forest  System  lands. 

Purpose  and  Need  for  Action.  The 
purposes  and  need  for  actions  "here" 
within  the  Easy  Fire  Recovery  Project 
area  and  "now"  are: 

•  Capture  the  economic  value  of  the 
dead  and  dying  trees  that  are  in  excess 
to  other  resource  needs; 

•  Reduce  the  fuels  levels  of  dead 
standing  and  down; 

•  Improve  resiliency  of  forest 
vegetation  to  insect  and  disease 
outbreaks,  and  restore  ecologically 
appropriate  forest  structure  in  the 
surviving  stands; 

•  Replant  and  restore  forest 
vegetation  for  the  benefit  of  wildlifie, 
fish,  and  timber  products; 

•  Replace  Dedicated  and 
Replacement  Old  Grovrth  areas  that 
burned  and  are  not  longer  suitable; 

•  Reduce  road  and  skid  trail  impacts 
to  meet  Forest  Plan  standards  for 
wildlife,  fisheries,  and  water  quality; 
and 

•  Provide  safe  access  for 
administrative,  recreational,  and  fire 
recovery  activities. 

Proposed  Action.  The  following 
actions  are  proposed  to  respond  to  the 
purpose  and  need  for  action: 
approximately  3,200  acres,  in  areas  of 
moderate  and  high  burned  severity, 
would  be  salvaged  (including  dead, 
dying,  and  green  trees)  and  replanted; 
approximately  400  acres  of  lower 
severity  burned  forest  would  be 
salvaged  and  replanted  to  improve  stand 
resiliency  to  insects  and  disease 
outbreak;  approximately  160  acres  of 
fire-killed  or  damaged  post  and  pole- 
sized  stands  will  be  salvaged;  designate 
new  Dedicated  and  Replacement  Old 
Growth  areas  to  replace  areas  now 
unsuitable  due  to  fire  damage;  and 
hazard  trees  would  be  removed  along 
system  roads.  About  50  percent  of  the 
proposed  timber  salvage  units  would  be 
harvested  using  ground-based  logging 
systems,  10  percent  would  be  harvested 
using  skyline  logging  systems,  and  40 
percent  would  be  harvested  by 
helicopter.  No  new  system  road 
construction  is  proposed  for  the  salvage 
harvest.  Construction  of  approximately 


0.6  miles  of  temporary  roads  and 
approximately  69  miles  of  road 
maintenance  would  be  required  for 
timber  salvage.  The  temporary  roads 
would  be  decommissioned  after  project 
activities.  Connected  actions  in 
association  with  salvage  include  water 
barring  and  erosion  control  measures 
such  as  scattering  of  slash  on  skid  trails 
and  treatment  of  slash. 

Approximately  3,760  acres  would  be 
planted  following  salvage  and  site 
preparation.  Snag  retention  levels 
would  meet  Forest  Plan  standards.  Fuels 
would  be  reduced  to  within  the  range  of 
historic  variability  throughout  the 
project  area.  A  variety  of  fuel  treatment 
methods  would  be  used  (salvage, 
burning  in  place,  piling  and  burning, 
and  whole-tree  yarding).  Selection  of 
new  Dedicated  and  Replacement  Old 
Growth  areas  would  require  a  non- 
significant amendment  to  the  Forest 
Plan. 

Alternatives.  A  full  range  of 
alternatives  will  be  considered, 
including  a  "no-action"  alternative  in 
>Vhich  none  of  the  activities  proposed  - 
above  would  be  implemented.  Based  on 
the  issues  gathered  through  scoping,  the 
action  alternatives  would  differ  in:  the 
silvicultural  and  post-harvest  treatments 
prescribed;  the  amount  and  location  of 
harvest;  or  the  amount  and  location  of 
fuels  reduction  activity.  Other 
management  activities  which  will  be 
used  to  develop  other  alternatives  may 
include:  avoid  salvage  harvest  on  the 
steeper  slopes  above  Clear  Creek  and 
Easy  Creek  to  reduce  sediment  delivery 
to  these  streams  (which  are  habitat  or 
tributary  to  habitat  for  threatened  fish 
species);  consider  various  regeneration 
strategies  (i.e.  low  Mocking  levels);  and 
consider  current  science  on  snag  and. 
coarse  woody  debris  dependent  species 
habitat  (this  could  result  in  site-specific 
Forest  Plan  amendment  to  update 
standards  and  guidelines). 

Scoping.  The  scoping  process  will 
include:  identifying  potential  issues, 
identifying  major  issues  to  be  analyzed 
in  depth,  eliminating  non-significant 
issues  or  those  previously  covered  by  a 
relevant  environmental  analysis,  and 
identifying  potential  environmental 
effects  of  this  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  coimected 
actions).  The  public  will  have  the 
opportvmity  to  participate  at  several 
points  during  the  analysis  process.  The 
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public  will  be  kept  informed  of  the  EIS 
process  through  the  quarterly 
publication  of  the  "Malheur  National 
Forest's  Schedule  of  Proposed  Actions" 
and  letters  to  agencies,  organizations, 
and  individuals  who  have  previously 
indicated  their  interest  in  similar 
activities. 

Issues.  Preliminary  issues  include 
effects  of  proposed  actions  on:  Water 
quality  and  fish  habitat  for  resident  and 
anadromous  threatened  species;  snags 
and  downed  wood  habitat;  noxious 
weeds;  late  and  old  growth  structure; 
Armillaria  root  rot;  restoration  of 
historic  vegetation  composition, 
structure,  and  pattern;  potential  loss  of 
commercial  timber  value;  and  economic 
viability  of  timber  salvage. 

Comments.  Public  comments  about 
this  proposal  are  requested  in  order  to 
assist  in  properly  scoping  issues, 
determining  how  to  best  manage  the 
resources,  and  fully  analyzing 
environmental  effects.  Comments 
received  to  this  notice,  including  names 
and  addresses  of  those  who  comment, 
will  be  considered  part  of  the  public 
record  on  this  proposed  action  and  will 
be  available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  214  and  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  FOLA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  made  available  for 
public  review  by  July  2003.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register.  The  frnal  EIS  is  scheduled  to 
be  available  in  October  2003. 
Implementation  is  expected  to  occur  in 
2004. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
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related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978)^ Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

The  Forest  Service  is  the  lead  agency. 
The  Responsible  Official  is  the  Forest 
Supervisor,  Malheur  National  Forest. 
The  Responsible  Official  will  decide 
which,  if  any,  of  the  proposed  projects 
will  be  implemented.  The  Responsible 
Official  may  also  decide  on  site-specific 
Forest  Plan  amendments  regarding 
standards  and  guidelines  for  snag  and 
coarse  woody  debris,  as  well  as  big 
game  habitat,  if  warranted  by  the 
analysis  of  those  components  in  light  of 
recent  science.  The  Responsible  Official 
will  docvmient  the  Easy  Fire  Recovery 
Project  decision  and  reasons  for  the 
decision  in  the  Record  of  Decision.  That 
decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
part  215). 

Dated:  March  13.  2003. 
Roger  Willians, 
Forest  Supervisor. 

[FR  Doc.  03-6900  Filed  3-21-03;  8:45  am] 
BILUNO  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Monument  Fire  Recovery  Protect, 
Malheur  National  Forest,  Grant  County, 
OR 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUIliiMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  assist 
the  recovery  of  the  area  burned  in  2002 
by  the  Monimient  Fire.  The  EIS  will 
include  proposals  to  harvest  fire-killed 
and  fire-damaged  trees,  implement 
reforestation,  emd  implement  projects  to 
alleviate  the  potential  for  future  damage 
to  riparian  and  aquatic  resources.  The 
'8,600-acre  project  area  is  located  on  the 
Prairie  City  Ranger  District  and  is 
centered  approximately  23  miles 
southeast  of  Prairie  City,  Oregon,  within 
the  Little  Malheur  and  North  Fork 
Malheiir  Watersheds.  The  agency  gives 
notice  of  the  full  environmental  analysis- 
and  decision  making  process  that  will 
occiu  on  the  proposal,  so  that  interested 
and  affected  people  may  become  aware 
of  how  they  can  participate  in  the 
process  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
April  30,  2003. 

ADDRESSES:  Send  wnritten  comments  to 
Ryan  Falk,  Acting  District  Ranger, 
Prairie  City  Ranger  District.  PO  Box  337, 
Prairie  City.  Oregon  97869. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Larson.  Monument  Fire  Recovery 
Project  Interdisciplinary  Team  Leader, 
Prairie  City  Ranger  District,  telephone 
(541)  820-3311,  e-mail 
rUarson@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  In  July 
and  August  of  200^,  the  Monument  Fire 
burned  approximately  24,525  acres,  of 
which  20,186  occur  on  the  Malheur 
National  Forest.  The  remainder  of  the 
fire  includes  approximately  3.711  acres 
of  land  administered  by  tlie  Wallowa- 
Whitman  National  Forest,  and  628  acres 
of  private  land.  The  8,600-acre  decision 
area  for  the  Monument  Fire  Recovery 
Projects  includes  those  portions  of  the 
Monument  Fire  that  occurred  within  the 
Little  Malheur  and  North  Fork  Malheur 
Watersheds  on  the  Malheur  National 
Forest. 

Proposed  Action.  Approximately 
4,800  acres  of  timber  harvest  is 
proposed:  3.500  acres  of  salvage  only, 
700  acres  of  salvage  plus  removal/ 
thinning  of  some  live  trees  to  improve 


Federal  Register / Vol.  68.  No.  56 /Monday.  March  24.  2003 /Notices 


14177 


stand  resiliency,  and  600  acres  of 
salvage  in  Riparian  Conservation 
Habitat  Areas  (RHCAs)  primarily  to 
reduce  standing  fuel.  Salvage  harvest 
would  include  removal  of  trees  killed  or 
having  high  probability  of  dying  as  a 
result  of  the  fire.  These  areas  would  be 
harvested  using  ground-based  and 
helicopter  logging  techniques. 
Approximately  87  percent  of  the  harvest 
area  would  be  salvaged  by  helicopter. 
Following  site  preparation, 
approximately  4,200  acres  would  be 
planted  with  conifer  seedlings.  Due  to 
snag  density  deficiencies,  a  Forest  Plan 
amendment  may  be  necessary  for  the 
implementation  of  the  salvage 
proposals.  The  site-specific  snag 
densities,  based  on  local  landscape  and 
ecological  conditions,  may  fall  below 
the  levels  identified  in  the  Forest  Plan. 
In  the  fire  area,  appropriate  stands 
(acres)  will  be  designated  to  replace 
Dedicated  Old  Growth  burned  or  no 
longer  in  suitable  old-growth  condition. 
Road  activities  associated  with  salvage 
and  restoration  include:  approximately 
0.4  miles  of  temporary  road 
construction;  approximately  17.3  miles 
of  road  decommissioning;  2.2  miles  of 
skid  trail  restoration;  and  7.0  miles  of 
gated  closures.  The  Little  Malheur 
trailhead  would  be  relocated 
approximately  2  miles  below  its  present 
location. 

Purpose  and  Need  Action.  The 
identified  reasons  why  we  propose  and 
need  this  action  now  are:  reduce  levels 
of  dead  standing  and  down  fuels  that 
contribute  to  high  severity  fires  within 
the  natural  return  cycle  for  low- 
intensity/frequent-fire  regime  areas; 
capture  the  economic  value  of  those 
trees  that  are  surplus  to  other  .resoiut;e 
needs;  improve  timber  stand'^resiliency 
to  insects,  disease,  wildfire,  and  other 
disturbances;  restore  ecologically 
structural  and  compositional 
characteristics  of  upland  vegetation; 
replace  Dedicated  Old  Growth  and 
Replacement  Old  Growth  areas  that 
burned  and  are  no  longer  in  suitable 
old-growth  condition;  re-vegetate  fire- 
damaged  riparian  areas  that  have  lost 
shade,  bank  stability,  and  the  ability  to 
filter  overland  erosion;  and  minimize 
the  effects  of  runoff  and  precipitation 
that  become  concentrated  flow  when 
intercepted  by  road  surfaces. 

Possible  Alternatives.  A  full 
reasonable  range  of  alternatives  will  be 
considered,  including  a  "no-action" 
alternative  in  which  none  of  the 
activities  proposed  above  would  be 
implemented.  Based  on  the  preliminary 
issues  gathered  through  scoping,  the 
action  alternatives  could  differ  in:  (1) 
The  silvicultural  and  post-harvest 
treatments  prescribed,  (2)  the  amount 


and  location  of  harvest,  and  (3)  the 
amount  and  location  of  fuels  reduction 
activity.  Other  alternatives  to  the 
proposed  action  could  include:  An 
alternative  which  does  not  require  the 
construction  of  additional  temporary 
roads  and  does  not  consider  salvage 
removal  from  RHCAs;  an  alternative 
which  emphasizes  removal  of  dead 
timber  in  the  size  classes  most  likely  to 
re-bum;  and  an  alternative  which 
considers  various  regeneration 
strategies,  such  as  planting  at  relatively 
low  stocking  levels.  Alternative 
development  will  be  based,  in  part,  on 
currently  available  science  on  snag  and 
coarse  woody  debris-dependent  species 
habitat.  This  could  result  in  a  proposal 
of  a  site-specific  Forest  Plan  emiendment 
to  update  standards  and  guidelines  for 
these  species. 

Scoping  Process.  The  scoping  process 
will  include:  Identifying  potential 
issues,  identifying  major  issues  to  be 
analyzed  in  depth,  eliminating  non- 
significant issues  or  those  previously 
covered  by  a  relevant  environmental 
analysis,  considering  additional 
alternatives  based  on  themes  which  will 
be  derived  from  issues  recognized 
during  scoping  activities,  and 
identifying  potential  environmental 
effects  of  this  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions).  Public  participation  will  be 
sought  at  several  points  during  the 
analysis  process.  The  public  will  be 
kept  informed  of  the  EIS  process 
through  the  quarterly  publication  of  the 
"Malheur  National  Forest's  Schedule  of 
Proposed  Actions"  and  letters  to 
agencies,  organizations,  and  individuals 
who  have  previously  indicated  their 
interest  in  such  activities. 

Issues.  Preliminary  issues  identified 
include:  Maintenance  of  soil  and  water 
quality;  retention  of  snags;  connectivity 
of  wildlife  habitat  and  big  game  cover; 
protection  of  fish  habitat;  deterioration 
of  sawrtimber:  reduction  of  fuels; 
advancement  of  project  economic 
viability;  and  maintenance  of 
community  stability. 

Comments.  Public  conunents  about 
this  proposal  are  requested  in  order  to 
assist  in  scoping  issues  properly, 
determining  how  to  best  manage  the 
resources,  and  analyzing  environmental 
effects  fully.  Comments  received  to  this 
notice,  including  names  and  addresses 
of  those  who  comment,  will  be 
considered  part  of  the  public  record  on 
this  proposed  action,  and  will  be 
available  for  public  inspection. 
Comments  subriiitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 


appeal  the  subsequent  decision  imder 
36  CFR  parts  215.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  FOIA.  confidentiality  may  be 
granted  in  only  very  limited 
circimistances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality. 
Where  the  request  is  denied,  the  agency 
will  return  the  submission  and  notify 
the  requester  that  the  comments  may  be 
resubmitted,  with  or  without  name  and 
address,  within  a  specified  niunber  of 
days. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA),  and  made  available  for 
public  review  by  June  2003.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register.  The  final  EIS  is  scheduled  to 
be  available  September  2003. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  enviroimiental 
review  of  the  proposal,  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  after  the  completion  of 
the  final  EIS,  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Hodel,  803  F.2d  1016.  1022  (9th  Cir. 
1986)  and  Wisconsin  Inc.  v.  Harris,  490 
F.Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action,  participate  by  the  close 
of  the  45-day  comment  period,  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement.  - 

Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
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impact  statement,  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act,  at 
40  CFR  1503.3.  in  addressing  these 
points. 

The  Forest  Service  is  the  lead  agency. 
The  Responsible  Official  is  the  Forest 
Supervisor,  Malheur  National  Forest. 
The  Responsible  Official  will  c^cide 
which,  if  any,  of  the  proposed  projects 
will  be  implemented.  The  Responsible 
Official  may  also  decide  on  site-specific 
Forest  Plan  amendments  regarding 
standards  and  guidelines  for  snag  and 
coarse  woody  debris,  as  well  as  big 
game  habitat,  if  warranted  by  the 
analysis  of  those  components  in  light  of 
recent  science.  The  Responsible  Official 
will  document  the  Monument  Fire 
Recovery  Project  decision  and  reasons 
for  the  decision,  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  part  215). 

Dated:  March  14.  2003. 
Roger  Williams, 
Forest  Supervisor. 

IFR  Doc.  03-6901  Filed  3-21-03;  8:45  ami 
BILUNO  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service  t 

East  Fork  Fire  Salvage  Project; 
Wasatch-Cache  National  Forest, 
Summit  County,  Utah 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

summary:  The  Forest  Supervisor  of  the 
Wasatch-Cache  National  Forest  gives 
notice  of  the  agency's  intent  to  prepare 
an  enviroiunental  impact  statement  on  a 
proposal  to  harvest  timber  in  the  Bear 
River  and  Blacks  Fork  drainages.  The 
headwaters  of  these  drainages  are 
located  on  the  Evanston  Ranger  District 
about  40  miles  south  of  Evanston, 
Wyoming  in  the  Uinta  Mountain  Range. 
The  proposed  action  was  developed  to 
salvage  timber  burned  in  the  East  Fork 
fire  in  June  and  July  of  2002.  The  fire 
perimeter  includes  approximately 
14,200  acres  out  of  the  71,200  acres 
within  the  analysis  area.  The  proposal 
addresses  lands  located  primarily  in  the 
East  Fork  of  the  Bear  River,  Mill  Creek, 
and  West  Fork  of  the  Blacks  Fork 
drainages  located  in  Township  2  North, 
Ranges  10  East  and  11  East,  Salt  Lake 
Meridian. 


Temporary  roads  would  be 
constructed  to  provide  access  for  timber 
harvest  in  portions  of  the  area.  The 
proposal  also  includes  reconstruction  or 
relocation  of  some  poorly  designed  or 
located  existing  roads. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  in 
writing  by  April  18th,  2003.  A  draft 
environmental  impact  statement  is 
expected  to  be  published  in  June  2003, 
with  public  comment  on  the  draft 
material  requested  for  a  period  of  45 
days,  and  completion  of  final 
environmental  impact  statement  is 
expected  in  September,  2003. 
ADDRESSES:  Send  written  comments  to 
Stephen  Ryberg,  District  Ranger, 
Evanston  Ranger  District,  PO  Box  1880, 
Evanston.  WY  82930.  Electronic  mail 
may  be  sent  to  Iljohnson01@fs.fed. us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Johnson,  Environmental  Planner, 
(307)  789-3194,  or  Kent  O'Dell,  Timber 
Management  Coordinator,  (307)  782- 
6555,  USDA  Forest  Service,  Evanston 
Ranger  District  (See  address  above.) 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

1 .  To  salvage  timber  killed  by  the  fire 
before  the  commercial  value  is  lost. 
There  is  an  urgent  need  for  harvest, 
because  fire-killed  trees  typically  do  not 
maintain  their  merchantability  for 
lumber  for  more  than  1  to  3  years, 
depending  upon  species  and  size. 
Sapwood  staining,  checking,  woodborer 
damage,  and  decay  will  affect  volume 
and  quality  after  that  time.  Smaller 
diameter  trees  typically  will  not  be 
merchantable  for  lumber  within  a  year 
while  larger  diameter  trees  can  retain 
their  merchantability  longer  but  will 
lose  their  value  as  wood  products  in 
time. 

2.  Contributing  opportunities  for 
industry  and  communities  in  Utah  and 
Wyoming  that  are  dependent  on 
national  forest  timber  for  a  portion  of 
their  supply  and  economy. 

Proposed  Action 

The  proposal  to  salvage  includes 
timber  harvesting,  construction  of 
temporcU7  roads,  and  minor 
reconstruction  of  existing  system- roads. 
Treatment  will  be  limited  to  the  salvage 
harvest  of  trees  killed  by  the  fire  or 
expected  to  die  within  the  next  year  due 
to  fire  damage.  Primarily  spruce, 
lodgepole  pine,  and  subalpine  fir  trees 
will  be  salvaged.  The  proposal  includes 
removing  merchantable  trees,  while 
retaining  green  trees,  unmerchantable 
trees,  and  large  diameter  snags  for 
wildlife  habitat.  Approximately  1,148 
acres  within  24  units  would  be  treated 


under  the  proposal.  An  estimated  6.5 
miles  of  temporary  roads  would  be 
needed  to  harvest  timber  under  the 
proposal. 

Proposed  new  road  construction 
would  be  limited  to  that  needed  for 
access  for  harvest  activities.  These  roads 
would  be  temporary,  and 
decomissioned  (restored)  following 
harvest  activities.  There  is  no  proposed 
road  construction  or  timber  harvest  in 
inventioned  roadless  areas. 

Some  existing  roads  that  will  be  used 
as  haul  routes  would  be  reconstructed  to 
improve  the  drainage  design  of  the 
roads  near  stream  crossings  or  relocated 
where  the  roads  are  near  stream 
channels. 

Responsible  0£Bcial 

The  Responsible  Official  is  Thomas  L. 
Tidwell,  Forest  Supervisor,  Wasatch- 
Cache  National  Forest,  8236  Federal 
Building,  125  South  State  Street.  Salt 
Lake  City,  UT  84138. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made  is  whether  to 
implement  the  proposed  activities  listed 
above. 

A  determination  of  effects  on  Canada 
lynx  will  be  required  from  the  U.S.  Fish 
and  Wildlife  Service. 

Scoping  Process 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  the  Draft 
Environmental  Impact  Statement  (DEIS). 
In  addition,  the  Forest  Service  gives 
notice  that  it  is  beginning  a  full 
environmental  analysis  and  decision- 
making process  for  this  proposal  so  that 
interested  or  affected  people  may  know 
how  they  can  participate  in  the 
environmental  analysis  and  contribute 
to  the  final  decision.  A  public  "scoping" 
open  house  is  scheduled  for  March  18, 
2003,  in  Evanston,  Wyoming,  at  the 
Historic  Railroad  Depot  on  Front  Street 
in  Evanston,  Wyoming,  from  4  to  7  p.m. 
The  purpose  of  this  open  house  is  to 
learn  what  issues  members  of  the  public 
or  interested  agencies  believe  are 
involved  in  the  proposal.  Knowledge  of 
the  issues  will  help  establish  the  scope 
of  the  Forest  Service  environmental 
analysis  and  define  the  kind  and  range 
of  alternatives  to  be  considered.  Forest 
Service  officials  will  describe  and 
explain  the  proposed  actions  and  the 
process  of  environmental  analysis  and 
disclosure  to  be  followed  in  evaluating 
this  proposal.  The  Forest  Service 
welcomes  any  public  comments  on  the 
proposal. 
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Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
merits  of  the  alternatives  discussed. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First. 
.  reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  443  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Enviroimiental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at 
CFR  1503.3  in  addressing  these  points.) 


Conunents  received,  including  the 
names  and  addresses  bf  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  March  17,  2003. 
Thomas  L.  Tidwell, 
Forest  Supervisor. 
(PR  Doc.  03-6899  Filed  3-21-03;  8:45  am) 

BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wrangell-Petersburg  Resource 
Advisory  Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Wrangell-Petersburg 
Resource  Advisory  Committee  (RAC) 
will  meet  from  1  p.m.  until  5;15  p.m.  on 
Friday,  April  4,  and  from  8  a.m.  until  12 
noon.  Saturday.  April  5.  2003.  in 
Petersburg.  Alaska.  The  purpose  of  this 
meeting  Is  to  review,  discuss  and 
potentially  recommend  for  funding 
proposals  received  pursuant  to  title  II. 
Public  Law  106-393.  H.R.  2389,  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000.  also 
called  the  "Payments  to  States"  Act. 
Public  testimony  regarding  the 
proposals  will  also  be  taken. 
DATES:  The  meeting  will  be  held 
commencing  at  1  p.m.  on  Friday.  April 
4  through  12  noon,  Saturday.  April  5, 
2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holy  Cross  House.  Petersburg 
Lutheran  Church.  407  Fram  Street, 
Petersburg.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Weber.  Wrangell  District  Ranger, 
P.O.  Box  51.  Wrangell,  AK  99929.  phone 
(907)  874-2323,  e-mail 
cwei3e1@fs.fed.us,  or  Patty  Grantham, 
Petersburg  District  Ranger,  P.O.  Box 
1328,  Petersburg,  AK  99833,  phone 
(907)  772-3871.  email 
pagrantham@fs.fed.us.  For  further 
information  on  RAC  history,  operations, 
and  the  application  process,  a  Web  site 
is  available  at  www.fs.fed.us/rlO/ 
payments. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  focus  on  the  review  and 
discussion  of  proposals  received  by  the 
RAC  for  funding  under  Title  II  of  the 
Payments  to  States  legislation  (Pub.  L. 
106-393).  No  new  proposals  (initial 
reading)  vtrill  be  discussed  at  this 


meeting.  This  meeting  will  serve  as  the 
second  reading  for  proposals  received 
for  the  February  2003  meeting;  the  RAC 
may  recommend  funding  for  some  or  all 
of  these  proposals  during  this  meeting. 
The  RAC  may  also  review,  discuss  or 
make  recommendations  for  funding  for 
projects  received  for  the  January  2003 
meeting.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  thie  committee  at 
that  time.  It  is  anticipated  that  this  will 
be  the  last  meeting  of  the  RAC  until 
sometime  in  the  fall  of  2003. 

Dated:  March  17.  2003.  ' 

Olleke  E.  Rappe-Daniels, 

Acting  Forest  Supervisor. 

[FR  Doc.  03-6907  Filed  3-21-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  inspection,  Packers  and 
Stockyards  Administration 

[03-a-c] 

Opportunity  To  Comment  on  the 
Applicant  for  the  Mississippi  Area 

agency:  Grain  Inspection.  Packers  and 
Stockyards  Administration.  USDA. 
ACTION:  Notice. 

SUMMARY:  GIPSA  requests  comments  on 
the  applicant  for  designation  to  provide 
official  services  in  the  Mississippi 
geographic  area. 

DATES:  Comments  must  be  postmarked 
or  electronically  dated  on  or  before 
April  23,  2003. 

ADDRESSES:  Comments  must  be 
submitted  in  v«-iting  to  USDA.  GIPSA, 
Janet  M.  Hart,  Chief,  Review  Branch, 
Compliance  Division,  STOP  3604,  room 
1647-S,  1400  Independence  Ave.,  SW., 
Washington,  DC  20250-3604:  FAX  202- 
690-2755;  e-mail 

fanet.M.Hart@usda.gov.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
located  at  1400  Independence  Avenue. 
SW..  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525.  e-mail 
fanet, M.Hart@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  ' 
to  this  action. 

In  the  January  29.  2003.  Federal 
Register  (68  FR  4445).  GIPSA 
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announced  that  the  Mississippi 
Department  of  Agriculture  and 
Commerce  is  voluntarily  ceasing  their 
official  inspection  operations  effective 
}une  30.  2003.  and  asked  persons 
interested  in  providing  official  services 
in  the  Mississippi  area  to  submit  an 
application  for  designation  by  February 
28,  2003.  There  was  one  applicant. 
Memphis  Grain  Inspection  Service 
(Memphis),  a  designated  official  agency, 
main  offlce  located  in  Memphis. 
Tennessee,  applied  for  the  entire  area 
specified  in  the  January  29.  2003, 
Federal  Register. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicant.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  the  applicant.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
addresses.  Comments  and  other 
available  information  will  be  considered 
in  making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicant  written  notification 
of  the  decision. 

Authority:  Pub.  L.  94-582,  90  Slat.  2867, 
as  amended  [7  U.S.C.  71  et  seq.]. 

Dated:  March  19,  2003. 

Donna  Reifschneider, 

Administrator,  Grain  Inspection.  Packers  and 
Stockyards  Administration. 

|FR  Doc.  03-6912  Filed  3-21-03;«:45  am) 

BILLING  CODE  3410-EH-P 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
[Docket  No.:  020125021-2021-01] 

Guidance  to  Federal  Financial 
Assistance  Recipients  on  the  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons 

agency:  Office  for  Civil  Rights.  Office  of 
the  Secretary.  Department  of  Commerce. 
ACTION:  Notice  of  policy  guidance  with 
request  for  comment. 

SUMMARY:  The  purpose  of  this  policy 
guidance  is  to  clarify  the  responsibilities 
of  recipients  of  federal  financial 
assistance  ("recipients")  from  the  U.S. 
Department  of  Commerce  (DOC)  and 
assist  them  in  fulHUing  their 
responsibilities  to  Limited  English 
Proficient  (LEP)  persons,  pursuant  to 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  implementing  regulations. 


DATES:  This  guidance  is  effective  March 
24.  2003.  Comments  must  be  submitted 
within  60  days  from  the  date  of  this 
publication  in  the  Federal  Register. 
DOC  will  review  all  comments  and  will 
determine  what  modifications  to  the 
policy  guidance,  if  any.  are  necessary. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Mr.  Jorge 
Ponce,  Office  of  Civil  Rights,  Room 
6003.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Ave,  NW.. 
Washington,  DC.  20230.  Comments 
may  also  be  submitted  by  e-mail  at 
fPonce@DOC.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Ponce.  Office  of  Civil  Rights, 
telephone  202^82-8185,  TDD:  202- 
482-2030.  Arrangements  to  receive  the 
policy  in  an  alternative  format  may  be 
made  by  contacting  the  named  ' 
individual. 

SUPPLEMENTARY  INFORMATION:  Under 
DOC  regulations  implementing  Title  VI 
of  the  Civil  Rights  Act  of  1964.  42  U.S.C. 
2000d.  et  seq.  (Title  VI),  recipients  of 
federal  financial  assistance  have  a 
responsibility  to  ensure  meaningful 
access  to  their  programs  and  activities 
by  persons  with  LEP.  See  15  CFR 
8.4(b)(2).  The  purpose  of  the  LEP 
Guidance  is  to  assist  recipients  in 
complying  with  their  Title  VI 
responsibilities  to  ensure  that  access  to 
their  programs  or  activities,  normally 
provided  in  English,  are  accessible  to 
LEP  persons.  It  clarifies  existing 
statutory  and  regulatory  requirements 
for  LEP  persons  by  providing  a 
description  of  the  factors  recipients 
should  consider  in  fulfilling  their 
responsibilities  to  LEP  persons.  It  also 
reiterates  DOC's  longstanding  position 
that  in  order  to  avoid  discrimination 
against  LEP  persons  on  grounds  of 
national  origin,  recipients  must  take 
adequate  steps  to  ensure  that  such 
persons  receive  the  language  assistance 
necessary  to  afford  them  meaningful 
access  to  the  programs,  services,  and 
information  those  recipients  provide, 
fi^e  of  charge. 

Executive  Order  13166  (E.O.). 
reprinted  at  65  FR  50121  (August  16, 
2000).  directs.each  federal  agency  that 
extends  assistance  subject  to  the 
requirements  of  Title  VI  to  publish 
guidance  for  its  respective  recipients 
clarifying  that  obligation.  The  E.O. 
further  directs  that  all  such  guidance 
documents  be  consistent  with  the 
compliance  standards  and  framework 
detailed  in  DOJ  Policy  Guidance 
entitled  "Enforcement  of  Title  VI  of  the 
Civil  Rights  Act  of  1964— National 
Origin  Discrimination  Against  Persons 
with  Limited  English  Proficiency."  See 
65  FR  50123  (August  16.  2000).  On 


March  14.  2002.  the  Office  of 
Management  and  Budget  (OMB)  issued 
a  Report  to  Congress  titled  "Assessment 
of  the  Total  Benefits  and  Costs  of 
Implementing  Executive  Order  No. 
13166:  Improving  Access  to  Services  for 
Persons  with  Limited  English 
Proficiency."  Among  other  things,  the 
Report  recommended  the  adoption  of 
uniform  guidance  across  all  Federal 
agencies,  with  flexibility  to  permit 
tailoring  to  each  agency's  specific 
recipients.  Consistent  with  this  OMB 
recommendation.  DOJ  published  LEP 
Guidance  for  DOJ  recipients  which  was 
drafted  and  organized  to  also  function 
as  a  model  for  similar  guidance 
docimients  by  other  Federal  grant 
agencies.  See  67  FR  41455  (June  18. 
2002).  The  LEP  Guidance  is  consistent 
with  the  goals  set  forth  in  E.O.  13166, 
and  with  the  DOJ  policy  guidance 
documents  dated  August  16,  2002.  and 
June  18.  2002. 

Because  this  guidance  must  adhere  to 
the  federal-wide  compliance  standards 
and  framework  detailed  in  the  model 
DOJ  LEP  Guidance.  DOC  specifically 
solicits  comments  on  the  nature,  scope 
and  appropriateness  of  the  DOC-specific 
examples  set  out  in  this  guidance 
explaining  and/or  highlighting  how 
those  consistent  federal-wide 
compliance  standards  are  applicable  to 
recipients  of  federal  financial  assistance 
through  the  DOC. 

Under  the  Administrative  Procedure 
Act.  5  U.S.C.  553(b)(A).  interpretive 
rules,  general  statements  of  policy,  and 
rules  of  agency  organization,  procedure, 
or  practice  are  exempt  fi-om  notice  and 
comment.  Because  this  policy  guidance 
is  a  general  statement  of  policy  without 
the  force  and  effect  of  law,  it  falls  within 
this  exception  and  prior  notice  and 
opportunity  for  public  comment  is  not 
required.  This  policy  guidance  is  not 
subject  to  the  requirements  of  Executive 
Order  12866. 

Dated:  February  28,  2003. 
Suzan  I.  Aramaki, 

Director.  Office  of  Civil  Rights. 

I.  Introduction 

Most  individuals  living  in  the  United 
States  read,  write,  speak  and  understand 
English.  There  are  many  individuals, 
however,  for  whom  English  is  not  their 
primary  language.  For  instance,  based 
on  the  2000  census,  over  26  million 
individuals  speak  Spanish  and  almost  7 
million-  individuals  speak  an  Asian  or 
Pacific  Island  language  at  home.  If  these 
individuals  have  a  limited  ability  to 
read,  write,  speak,  or  understand 
English,  they  are  limited  English 
proficient,  or  "LEP."  While  detailed 
data  from  the  2000  census  has  not  yet 
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been  released.  26%  of  all  Spanish- 
speakers,  29.9%  of  all  Chinese-speakers, 
and  28.2%  of  all  Vietnamese-speakers 
reported  that  they  spoke  English  "not 
well"  or  "not  at  all"  in  response  to  the 
1990  census. 

Language  for  LEP  individuals  can  be 
a  barrier  to  accessing  importaiit  benefits 
or  services,  imderstanding  and 
exercising  important  rights,  complying 
with  applicable  responsibilities,  or 
understanding  other  information 
provided  by  federally  funded  progralns 
and  activities.  The  Federal  Government 
funds  an  array  of  services  that  can  be 
made  accessible  to  otherwise  eligible 
LEP  persons.  The  Federal  Government 
is  committed  to  improving  the 
accessibility  of  these  programs  and 
activities  to  eligible  L£P  persons,  a  goal 
that  reinforces  its  equally  important 
commitment  to  promoting  programs  and 
activities  designed  to  help  individuals 
learn  English.  Recipients  should  not 
overlook  the  long-term  positive  impacts 
of  incorporating  or  offering  English  as  a 
Second  Language  (ESL)  programs  in 
parallel  with  language  assistance 
services.  ESL  courses  can  serve  as  an 
important  adjimct  to  a  proper  LEP  plan. 
However,  the  fact  that  ESL  classes  are 
made  available  does  not  obviate  the 
statutory  and  regulatory  requirement  to 
provide  meaningful  access  for  those 
who  are  not  yet  English  proficient. 
Recipients  of  federal  financial  assistance 
have  an  obligation  to  reduce  language 
barriers  that  can  preclude  meaningful 
access  by  LEP  persons  to  important 
government  services.' 

In  certain  circumstances,  failure  to 
ensure  that  LEP  persons  can  effectively 
participate  in  or  benefit  from  federally 
assisted  programs  and  activities  may 
violate  the  prohibition  under  Title  VI  of 
the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d  and  Title  VI  regulations  against 
national  origin  discrimination.  The 
purpose  of  diis  policy  guidance  is  to 
assist  recipients  in  fulfilling  their 
responsibilities  to  provide  meaning^l 
access  to  LEP  persons  under  existing 
law,  including  the  preparation  of  a  LEP 
plan,  as  appropriate.  This  policy 
guidance  clarifies  existing  legal 
requirements  for  LEP  persons  by 
providing  a  description  of  the  factors 
recipients  should  consider  in  fulfilling 


<  DOC  recognizes  that  many  recipients  had 
language  assistance  programs  in  place  prior  to  the 
issuance  of  Executive  Order  13166.  This  policy 
guidance  provides  a  uniform  framework  for  a 
recipient  to  integrate,  formalize,  and  assess  the 
continued  vitality  of  these  existing  and  possibly 
additional  reasonable  efforts  based  on  the  nature  of 
its  program  or  activity,  the  current  needs  of  the  LEP 
populations  it  encounters,  and  its  prior  experience 
in  providing  language  services  in  the  community  it 
serves. 


their  responsibilities  to  LEP  persons. ^ 
These  are  the  criteria  the  Department  of 
Commerce  (DOC)  will  use  in  evaluating 
whether  recipients  are  in  compliance, 
with  Title  VI  and  Title  VI  regulations. 

As  with  most  government  initiatives, 
this  requires  balancing  several 
principles.  While  this  Guidance 
discusses  that  balance  in  some  detail,  it 
is  important  to  note  the  basic  principles 
behind  that  balance.  Ffrst,  we  must 
ensure  that  federally-assisted  programs 
aimed  at  the  American  public  do  not 
leave  some  behind  simply  because  they 
face  challenges  communicating  in 
English.  This  is  of  particular  importance 
because,  in  some  cases,  LEP  individuals 
may  form  a  substantial  portion  of  those 
encountered  in  federally-assisted 
programs.  Second,  we  must  achieve  this 
goal  while  finding  constructive  methods 
to  reduce  the  costs  of  LEP  requfrements 
on  small  businesses,  small  local 
governments,  or  small  non-profits  that 
receive  federal  financial  assistance. 

There  are  many  productive  steps  that 
the  federal  government,  either 
collectively  or  as  individual  grant 
agencies,  can  take  to  help  recipients 
reduce  the  costs  of  language  services 
without  sacrificing  meaningful  access 
for  LEP  persons.  Without  these  steps, 
certain  smaller  grantees  may  well 
choose  not  to  participate  in  federally 
assisted  programs,  threatening  the 
critical  functions  that  the  programs 
strive  to  provide.  To  that  end,  the 
Department,  in  conjunction  with  DOJ, 
plans  to  continue  to  provide  assistance 
and  guidance  in  this  important  area.  In 
addition,  DOC  plans  to  work  writh 
recipients,  state  and  local  administrative 
agencies,  and  LEP  persons  to  identify 
and  share  model  plans,  examples  of  best 
practices,  and  cost-saving  approaches. 
Moreover,  DOC  intends  to  explore  how 
language  assistance  measures,  resources 
and  cost-containment  approaches 
developed  with  respect  to  its  own 
Federally  conducted  programs  and 
activities'can  be  effectively  shared  or 
otherwise  made  available  to  recipients, 
particularly  small  businesses,  small 
localgovemments,  and  small  non- 
profits. An  interagency  working  group 
on  LEP  has  developed  a  Web  site,  bttp:/ 
/www.iep.gov,  to  assist  in  disseminating 
this  information  to  recipients,  federal 


^  The  policy  guidance  is  not  a  regulation  but 
rather  a  guide.  Title  VI  and  its  implementing 
regulations  require  that  recipients  take  responsible 
steps  to  ensure  meaningful  access  by  LEP  persons. 
This  guidance  provides  an  analytical  framework 
that  recipients  may  use  to  determine  how  best  to 
comply  with  statutory  and  regulatory  obligations  to 
provide  meaningful  access  to  the  benefits,  services, 
information,  and  other  important  portions  of  their 
programs  and  activities  for  individuals  who  are 
limited  English  proficient. 


agencies,  and  the  communities  being 
served. 

Many  commentators  have  noted  that 
some  have  interpreted  the  case  of 
Aiexander  v.  Sandovay,  532  U.S.  275    ' 
(2001),  as  impliedly  striking  down  the 
regulations  promulgated  under  Titie  VI 
that  form  the  basis  for  the  part  of  the 
E.O.  that  applies  to  federally  assisted 
programs  and  activities.  Consistent  with 
the  position  of  DOJ  detailed  below,  DOC 
takes  n  the  position  that  this  is  not  the 
case,  and  will  continue  to  do  so. 
Accordingly,  EKX)  will  strive  to  ensure 
that  federally  assisted  programs  and 
activities  work  in  a  way  that  is  effective 
for  all  eligible  beneficiaries,  including 
those  with  limited  English  proficiency. 

n.  Legal  Authority 

Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d, 
provides  that  no  person  shall  "on  the 
ground  of  race,  color;  or  national  origin, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  imder  any  program  or 
activity  receiving  Federal  financial 
assistance."  Section  602  authorizes  and 
directs  federal  agencies  that  are 
empowered  to  extend  federal  financial 
assistance  to  any  program  or  activity  "to 
effectuate  the  provisions  of  [section  601] 
*  *  *  by  issuing  rules,  regiUations,  or 
orders  of  general  applicability."  42 
U.S.C.  2000d-l. 

The  DOC  regulations  promulgated 
pursuant  to  section  602  forbid  recipients 
from  "utiliz(ing]  criteria  or  methods  of 
administration  which  have  the  effect  of 
subjecting  individuals  to  discrimination 
because  of  their  race,  color,  or  national 
origin,  or  have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  as 
respects  individuals  of  a  particular  race, 
color,  or  national  origin."  15  CFR 
8(b)(2). 

The  Supreme  Court,  in  Lau  v.  Nichols. 
414  U.S.  563  (1974),  interpreted 
regulations  promulgated  by  the  former 
Department  of  Health,  Education,  and 
Welfare,  including  a  regulation  similar 
to  that  of  DOC,  45  CFR  80.3(b)(2),  to 
hold  that  Titie  VI  prohibits  conduct  that 
has  a  disproportionate  effect  on  LEP 
persons  because  such  conduct 
constitutes  national-origin 
discrimination.  In  Lau,  a  San  Francisco 
school  district  that  had  a  significant 
number  of  non-English  speaking 
students  of  Chinese  origin  was  required 
to  take  reasonable  steps  to  provide  them 
with  a  meaningful  opportimity  to 
participate  in  federally  fimded 
educational  programs.   • 

On  August  11,  2000,  the  E.O.  was 
issued — "Improving  Access  to  Services 
for  Persons  with  Limited  English 
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Proficiency,"  65  FR  50121  (August  16. 
2000).  Under  that  order,  every  federal 
agency  that  provides  financial 
assistance  to  non-federal  entities  must 
publish  guidance  on  how  their 
recipients  can  provide  meaningful 
access  to  LEP  persons  and  thus  comply 
with  Title  VI  regulations  forbidding 
funding  recipients  from  "restrictlingj  an 
individual  in  any  way  in  the  enjoyment 
of  any  advantage  or  privilege  enjoyed  by 
others  receiving  any  service,  financial 
aid,  or  other  benefit  under  the  program" 
or  fi"om  "utiliz(ing]  criteria  or  methods 
of  administration  which  have  the  effect 
of  subjecting  individuals  to 
discrimination  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  as  respects 
individuals  of  a  particular  race,  color,  or 
national  origin." 

On  that  same  day,  DOJ  issued  a 
general  guidance  docimient  addressed 
to  "Executive  Agency  Civil  Rights 
Officers"  setting  forth  general  principles 
for  agencies  to  apply  in  developing 
guidance  documents  for  recipients 
pursuant  to  the  E.O.  "Enforcement  of 
Title  VI  of  the  Civil  Rights  Act  of  1964 
National  Origin  Discrimination  Against 
Persons  With  Limited  English 
Proficiency,"  65  FR  50123  (August  16, 
2000)  ("DOJ  LEP  Guidance").  The  DOJ 
role  under  the  (E.O.)  is  unique.  The  E.O. 
charges  DOJ  with  responsibility  for 
providing  LEP  Guidance  to  other 
Federal  agencies  and  for  ensuring 
consistency  among  each  agency-specific 
guidance.  Consistency  among 
Departments  of  the  Federal  Government 
is  particularly  important.  Inconsistency 
or  contradictory  guidance  could  confuse 
recipients  of  federal  funds  and 
needlessly  increase  costs  without 
rendering  the  meaningful  access  for  LEP 
persons  that  this  Guidance  is  designed 
to  address. 

Subsequently,  federal  agencies  raised 
questions  regarding  the  requirements  of 
the  E.O..  especially  in  light  of  the 
Supreme  Court's  decision  in  Alexander 
V.  Sandoval,  532  U.S.  275  (2001).  On 
October  26,  2001,  Ralph  F.  Boyd,  Jr., 
Assistant  Attorney  General  for  the  Civil 
Rights  Division,  issued  a  memorandum 
for  "Heads  of  Departments  and 
Agencies,  General  Counsels  and'Civil 
Rights  Directors."  This  memorandimi 
clarified  and  reaffirmed  the  DOJ  LEP 
Guidance  in  light  of  Sandoval.^  The 


Assistant  Attorney  General  stated  that 
because  Sandoval  did  not  invalidate  any 
Title  VI  regulations  that  proscribe 
conduct  that  has  a  disparate  impact  on 
covered  groups — the  types  of 
regulations  that  form  the  legal  basis  for 
the  part  of  the  E.O.  that  applies  to 
federally  assisted  programs  and 
activities — the  E.O.  remains  in  force. 

m.  Who  Is  Covered? 

The  DOC  regulations,  15  CFR 
8.4(b)(2),  require  all  recipients  of  federal 
financial  assistance  to  provide 
meaningful  access  to  LEP  persons.'* 
Federal  financial  assistance  includes 
grants,  training,  use  of  equipment, 
donations  of  surplus  property,  and  other 
assistance.  The  fundamental  premise  of 
the  E.O.  is  that  the  Federal  Government 
provides  and  funds  an  array  of  services 
that  can  be  made  accessible  to  otherwise 
eligible  persons  who  are  not  proficient 
in  the  English  language. 

To  this  end,  the  E.O.  provides  that 
federal  agencies  shall  work  to  ensure 
that  recipients  of  federal  financial 
assistance  (recipients)  provide 
meaningful  access  to  their  LEP 
applicants  and  beneficiaries.  In  general, 
the  DOC  does  not  fund  recipients  who, 
in  turn,  provide  services  and  benefits  of 
the  entitlement-type  to  the  general 
public.  The  DOC  does,  however,  fund 
recipients, of  the  following  DOC 
programs  who  provide  information  and 
services  to  the  public  relating  to  various 
aspects  of  business  or  economic 
development: 

•  Economic  Development 
Administration's  Economic  Adjustment 
Program  and  Trade  Adjustment 
Program; 

•  International  Trade 
Administration's  Trade  Development 
and  Commercial  Service  programs;  and 

•  Minority  Business  Development 
Agency's  Minority  Business 
Development  Centers;  Native  American 


^The  memorandum  noted  that  some 
commentators  have  interpreted  Sandoval  as 
impliedly  striking  down  the  disparate-impact 
regulations  promulgated  under  Title  VI  that  form 
the  basis  for  the  part  of  Executive  Order  13166  that 
applies  to  federally  assisted  programs  and  activities. 
See,  e.g..  Sandoval.  532  U.S.  at  286,  286  n.6  ClWle 


assume  for  purposes  of  this  decision  that-section 
602  confers  the  authority  to  promulgate  disparate- 
impact  regulations;  *   *   *  We  cannot  help 
observing,  however,  how  strange  it  is  to  say  that 
disparate-impact  regulations  are  'inspired  by,  at  the 
service  of.  and  inseparably  intertwined  with  Sec. 
601  *   •   •  when  Sec.  601  permits  the  very  behavior 
that  the  regulations  forbid.").  The  memorandum, 
however,  made  clear  that  DO)  disagreed  with  the 
commentators'  interpretation.  Sandoval  holds 
principally  that  there  is  no  private  right  of  action 
to  enforce  Title  VI  disparate-impact  regulations.  It 
did  not  address  the  validity  of  those  regulations  or 
Executive  Order  13166  or  otherwise  limit  the 
authority  and  responsibility  of  federal  grant 
agencies  to  enforce  Ihdir  own  implementing 
regulations. 

'*  Pursuant  to  Executive  Order  13166,  the 
meaningful  access  requirement  of  the  Title  VI 
regulations  and  the  four-factor  analysis  set  forth  in 
the  DO)  LEP  Guidance  are  to  additionally  apply  to 
the  programs  and  activities  of  federal  agencies, 
including  the  Department  of  Commerce. 


Business  Development  Centers;  and 
Minority  Business  Opportunity 
Committee  Program. 
Subrecipients  likewise  are  covered 
when  federal  funds  are  passed  through 
from  one  recipient  to  a  subrecipient. 

Coverage  extends  to  a  recipient's 
entire  program  or  activity,  i.e.,  to  all 
parts  of  a  recipient's  operations.  This  is 
true  even  if  only  one  part  of  the 
recipient  receives  the  federal 
assistance.^ 

Example:  DOC  provides  assistance  to 
a  university  to  provide  business 
development  services  to  minority  firms. 
All  operations  of  the  university — not 
just  the  business  department — are 
covered. 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  federal  non- 
discrimination requirements,  including 
those  applicable  to  the  provision  of 
federally  assisted  services  to  persons 
with  LEP. 

IV.  Who  Is  a  Limited  English  Proficient 
Individual? 

Individuals  who  do  not  speak  English 
as  their  primary  language  and  who  have 
a  limited  ability  to  read,  write,  speak,  or 
understand  English  can  be  limited 
English  proficient,  or  "LEP,"  entitled  to 
language  assistance  with  respect  to  a 
particular  type  of  service,  benefit,  or 
encounter. 

Examples  of  populations  likely  to 
include  LEP  persons  who  are 
encountered  and/or  served  by  DOC 
recipients  and  should  be  considered 
when  planning  language  services 
include,  but  are  not  limited  to: 

•  Persons  who  are  seeking  technical 
assistance  about  starting  or  expanding  a 
business. 

•  Persons  in  rural  and  urban  areas  of 
the  nations  experiencing  high 
unemployment,  low  income,  or  other 
severe  economic  distress. 

•  Persons  in  underserved 
communities  interested  in  accessing 
telecommimications  and  information 
technologies. 

V.  How  Does  a  Recipient  Determine  the 
Extent  of  Its  Obligation  To  Provide  LEP 
Services? 

Recipients  are  required  to  take 
reasonable  steps  to  ensure  meaningful 
access  to  their  programs  and  activities 
by  LEP  persons.  While  designed  to  be  a 


*  However,  if  a  federal  agency  were  to  decide  to 
terminate  federal  funds  based  on  noncompliance 
with  Title  VI  or  its  regulations,  only  fiinds  directed 
to  the  particular  program  or  activity  that  is  out  of 
compliance  would  be  terminated.  42  U.S.C  2000d- 
1. 
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flexible  and  fact-dependent  standard, 
the  starting  point  is  an  individualized 
assessment  that  balances  the  following 
four  factors:  (1)  The  number  or 
proportion  of  LEP  persons  eligible  to  be 
served  or  likely  to  be  encountered  by 
the  program  or  grantee;  (2)  the 
fi«quency  with  which-LEP  individuals 
come  in  contact  with  the  program;  (3) 
the  nature  and  importance  of  the 
program,  activity,  or  service  provided  by 
the  program  to  people's  lives;  and  (4) 
the  resources  available  to  the  grantee/ 
recipient  and  costs.  As  indicated  above, 
the  intent  of  this  guidance  is  to  suggest 
a  balance  that  ensures  meaningful 
accessoy  LEP  persons  to  critical 
services  while  not  imposing  imdue 
burdens  on  small  business,  small  local 
governments,  or  small  nonprofits. 

After  applying  the  above  four-factor 
analysis,  a  recipient  may  conclude  that 
different  language  assistance  measures 
are  sufficient  for  the  different  types  of 
programs  or  activities  in  which  it 
engages.  For  instance,  some  of  a 
recipient's  activities  will  be  more 
important  than  others  and/or  have 
greater  impact  on  or  contact  with  LEP 
persons,  and  thus  may  require  more  in 
the  way  of  language  assistance.  The 
flexibility  that  recipients  have  in 
addressing  the  needs  of  the  LEP 
populations  they  serve  does  not 
diminish,  and  should  not  be  used  to 
minimize,  the  obligation  that  those 
needs  be  addressed.  DOC  recipients 
should  apply  the  following  four  factors 
to  the  various  kinds  of  contacts  that  they 
have  with  the  public  to  assess  language 
needs  and  decide  what  reasonable  steps 
they  should  take  to  ensure  meaningful 
access  for  LEP  persons. 

(1)  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encountered  in  the 
Eligible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  should 
provide  is  the  number  or  prtJportion  of 
LEP  persons  from  a  particular  language 
group  served  or  encountered  in  the 
eligible  service  population.  The  greater 
the  number  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
"eligible  to  be  served,  or  likely  to  be 
directly  affected,  by"  a  recipient's 
program  or  activity  are  those  who  are 
served  or  encoimtered  in  the  eligible 
service  population.  This  population  will 
be  program-specific,  and  includes 
persons  who  are  in  the  geographic  area 
that  has  been  approved  by  a  federal 
grant  agency  as  the  recipient's  service 
area.  However,  where,  for  instance,  a 
geographic  area  serves  a  large  LEP 
population,  the  appropriate  service  area 
is  most  likely  the  geographic  area,  and 


not  the  entire  population  served  by  the 
department.  Where  no  service  area  has 
previously  been  approved,  the  relevant 
service  area  may  be  that  which  is 
approved  by  state  or  local  authorities  or 
designated  by  the  recipient  itself, 
provided  that  these  designations  do  not 
themselves  discriminatorily  exclude 
certain  populations. 

Recipients  should  first  examine  their 
prior  experiences  with  LEP  encounters 
and  determine  the  breadth  and  scope  of 
language  services  that  were  needed.  In 
conducting  this  analysis,  it  is  important 
to  include  language  minority 
populations  that  are  eligible  for  their 
programs  or  activities  but  may  be 
underserved  because  of  existing 
language  barriers.  Other  data  should  be 
consulted  to  refine  or  validate  a 
recipient's  prior  experience,  including 
the  latest  census  data  for  the  area 
served,  data  bom  school  systems  and 
fi-om  community  organizations,  and  data 
from  state  and  local  governments.^ 
Community  agencies,  school  systems, 
religious  organizations,  legal  aid 
entities,  and  others  can  often  assist  in 
identifying  populations  for  whom 
outreach  is  needed  and  who  would 
benefit  from  the  recipients'  programs 
and  activities  were  language  services 
provided. 

(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program 

Recipients  should  assess,  as 
accurately  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  with  an  LEP  individual  ft-om 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more  likely  that  enhanced 
language  services  in  that  language  are 
needed.  The  steps  that  are  reasonable 
for  a  recipient  that  serves  an  LEP  person 
on  a  one-time  basis  will  be  very 
different  than  those  expected  from  a 
recipient  that  serves  LEP  persons  daily. 
It  is  also  advisable  to  consider  the 
frequency  of  different  types  of  language 
contacts.  For  example,  frequent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 


"The  focus  of  the  analysis  is  on  lack  of  English 
proficiency,  not  the  ability  to  speak  more  than  one 
language.  Note  that  demographic  data  may  indicate 
the  most  frequently  spoken  languages  other  than 
English  and  the  percentage  of  people  who  speak 
that  language  who  speak  or  understand  English  less 
than  well.  Some  of  the  most  commonly  spoken      ^ 
languages  other  than  English  may  he  spoken  by 
people  who  are  also  overwhelmingly  proficient  in 
English.  Thus,  they  may  not  be  the  languages 
spoken  most  frequently  by  limited  English 
proficieni  individuals.  When  using  demographic 
data,  it  is  important  to  focus  in  on  the  languages 
spoken  by  those  who  are  not  proficient  in  English. 


Spanish.  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intensified  solution.  If 
an  LEP  individual  accesses  a  program  or 
service  on  a  daily  basis,  a  recipient  has 
greater  duties  than  if  the  same 
individual's  program  or  activity  contact 
is  unpredictable  or  infrequent.  But  even 
recipients  that  se'rve  LEP  persons  on  an 
unpredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  under  the  program  in  question. 
This  LEP  plan  need  not  be  intricate.  It 
may  be  as  simple  as  being  prepared  to 
use  one  of  the  commercially-available 
telephonic  interpretation  services  to 
obtain  immediate  interpreter  services.  In 
applying  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 

(3)  The  Nature  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
by  the  Program 

The  more  important  the  activity, 
information,  service,  or  program,  or  the  , 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likely  language  services  are  needed.  The 
obligations  to  communicate  rights  to 
emergency  benefits  or  assistance  to  a 
person  who  has  been  the  victim  of  a 
sudden  natural  disaster  differ,  for 
example,  from  those  applicable  to 
internet  forums  for  beta  testers  of 
proposed  smdl  business  software.  A 
recipient  needs  to  determine  whether 
denial  or  delay  of  access  to  services  or 
information  could  have  serious  or  even 
life-threatening  implications  for  the  LEP 
individual.  Decisions  by  a  Federal, 
State,  or  local  entity  to  make  an  activity 
compulsory  can  serve  as  strong 
evidence  of  the  program's  importance. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

A  recipient's  level  of  resources  and 
the  costs  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
with  more  limited  budgets  are  not 
expected  to  provide  the  same  level  of 
language  services  as  larger  recipients 
with  larger  budgets.  In  addition, 
"reasonable  steps"  may  cease  to  be 
reasonable  where  the  costs  imposed 
substemtially  exceed  the  benefits. 

Resource  and  cost  issues,  however, 
can  often  be  reduced  by  technological 
advances;  the  sharing  of  language 
assistance  materials  and  services  among 
and  between  recipients,  advocacy 
groups,  and  Federal  grant  agencies;  and 
reasonable  business  practices.  Where 
appropriate,  training  bilingual  staff  to 
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act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and  video 
conferencing  interpretation  services, 
pooling  resources  and  standardizing 
documents  to  reduce  translation  needs, 
using  qualified  translators  and 
interpreters  to  ensure  that  documents 
need  not  be  "fixed"  later  and  that 
inaccurate  interpretations  do  not  cause 
delay  or  other  costs,  centralizing 
interpreter  and  translator  services  to 
achieve  economies  of  scale,  or  the 
formalized  use  of  qualified  community 
volunteers,  for  example,  may  help 
reduce  costs.^  Recipients  should 
carefully  explore  the  most  cost-effective 
means  of  delivering  competent  and 
accurate  language  services  before 
limiting  services  due  to  resource 
concerns.  Large  entities  and  those 
entities  serving  a  significant  number  or 
proportion  of  LEP  persons  should 
ensure  that  their  resource  limitations  are 
well-substantiated  before  using  this 
factor  as  a  reason  to  limit  language 
assistance.  Such  recipients  may  find  it 
useful  to  be  able  to  articulate,  through 
documentation  or  in  some  other 
reasonable  manner,  their  process  for 
determining  that  language  services 
would  be  limited  based  on  resources  or 
costs. 

This  four-factor  analysis  necessarily 
implicates  the  "mix"  of  LEP  services 
required.  Recipients  have  two  main 
ways  to  provide  language  services:  Oral 
interpretation  either  in  person  or  via 
telephone  interpretation  service 
(hereinafter  "interpretation")  and 
written  translation  (hereinafter 
"translation").  Oral  interpretation  can 
range  from  on-site  interpreters  for 
critical  services  provided  to  a  high 
volume  of  LEP  persons  to  access 
through  commercially-available 
telephonic  interpretation  services. 
Written  translation,  likewise,  can  range 
from  translation  of  an  entire  document 
to  translation  of  a  short  description  of 
the  document.  In  some  cases,  language 
services  should  be  made  available  on  an 
expedited  basis  while  in  others  the  L£P 
individual  may  be  referred  to  another 
office  of  the  recipient  for  language 
assistance. 

The  correct  mix  should  be  based  on 
what  is  both  necessary  and  reasonable 
in  light  of  the  four-factor  analysis.  For 
instance,  a  Minority  Business 
Development  Center  in  a  largely  Asian- 
Pacific  community  may  need 
immediately  available  oral  interpreters 
and  should  give  serious  consideration  to 


'  Small  recipients  with  limited  resources  may 
find  that  entering  into  a  bulk  telephonic 
interpretation  service  contract  will  prove  cost 
effective. 


hiring  some  bilingual  staff.  In  contrast, 
there  may  be  circumstances  where  the 
importance  and  ndture  of  the  activity 
and  number  or  proportion  and 
frequency  of  contact  with  LEP  persons 
may  be  low  and  the  costs  and  resources 
needed  to  provide  language  services 
may  be  high — such  as  in  the  case  of  a 
voluntary  general  public  tour  of  a 
recipient's  facility — in  which  pre- 
arranged language  services  for  the 
particular  service  may  not  be  necessary. 
Regardless  of  the  type  of  language 
service  provided,  quality  and  accuracy 
of  those  services  can  be  critical  in  order 
to  avoid  serious  consequences  to  the 
LEP  person  and  to  the  recipient. 
Recipients  have  substantial  flexibility  in 
determining  the  appropriate  mix. 

VI.  Selecting  Language  Assistance 
Services 

Recipients  have  two  main  ways  to 
provide  language  services:  Oral  and 
written  language  services.  Quality  and 
accuracy  of  the  language  service  is 
critical  in  order  to  avoid  serious 
consequences  to  the  LEP  person  and  to 
the  recipient. 

A.  Oral  Language  Services 
(Interpretation) 

Interpretation,  is  the  act  of  listening  to 
something  in  one  language  (source 
language)  and  orally  translating  it  into 
another  language  (target  language). 
Where  interpretation  is  needed  and  is 
reasonable,  recipients  should  consider 
some  or  all  of  the  following  options  for 
providing  competent  interpreters  in  a 
timely  manner: 

Competence  of  Interpreters.  }Nhea 
providing  oral  assistance,  recipients 
should  ensure  competency  of  the 
language  service  provider,  no  matter 
which  of  the  strategies  outlined  below 
are  used.  Competency  requires  more 
than  self-identification  as  bilingual. 
Some  bilingual  staff  and  community 
volunteers,  for  instance,  may  be  able  to 
communicate  effectively  in  a  different 
language  when  communicating 
information  directly  in  that  language, 
but  not  be  competent  to  interpret  in  and 
out  of  English.  Likewise,  they  may  not 
be  able  to  do  written  translations. 

Competency  to  interpret,  however, 
does  not  necessarily  mean  formal 
certification  as  an  interpreter,  although 
certification  is  helpful.  When  using 
interpreters,  recipients  should  ensure 
that  they: 

Demonstrate  proficiency  in  and 
ability  to  communicate  information 
accurately  in  both  English  and  in  the 
other  language  and  identify  and  employ 
the  appropriate  mode  of  interpreting 
(e.g..  consecutive,  simultaneous, 
summarization,  or  sight  translation): 


Have  knowledge  in  both  languages  of 
any  specialized  terms  or  concepts 
peculiar  to  the  entity's  program  or 
activity  and  of  any  particularized 
vocabulary  and  phraseology  used  by  the 
LEP  person; "  and  understand  and 
follow  confidentiality  and  impartiality 
rules  to  the  same  extent  the  recipient 
employee  for  whom  they  are 
interpreting  and/or  to  the  extent  their 
position  requires. 

Understand  and  adhere  to  their  role  as 
interpreters  without  deviating  into  a 
role  as  counselor,  legal  advisor,  or  other 
roles. 

Some  recipients  may  have  additional 
self-imposed  requirements  for 
interpreters.  Where  individual  rights 
depend  on  precise,  complete,  and 
accurate  interpretation  or  translations, 
the  use  of  certified  interpreters  is 
strongly  encouraged. 

While  quality  and  accuracy  of 
language  services  is  critical,  the  quality 
and  accuracy  of  language  services  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  The  quality 
and  accuracy  of  language  services  in 
responding  to  someone  who  has 
suffered  from  a  natural  disaster,  for 
example,  must  be  extraordinarily  high, 
while  the  quality  and  accuracy  of 
language  services  in  a  bicycle  safety 
class  need  not  meet  the  same  exacting 
standards. 

Finally,  when  interpretation  is  needed 
and  is  reasonable,  it  should  be  provided 
in  a  timely  maimer.  To  be  meaningfully 
effective,  language  assistance  should  be 
timely.  While  there  is  no  single 
definition  for  "timely"  applicable  to  all 
types  of  interactions  at  all  times  by  all 
types  of  recipients,  one  clear  guide  is 
that  the  language  assistance  should  be 
provided  at  a  time  and  place  that  avoids 
the  effective  denial  of  the  service, 
benefit,  or  right  at  issue  or  the 
imposition  of  an  undue  burden  on  or 
delay  in  important  rights,  benefits,  or 
services  to  the  LEP  person.  For  example, 
when  the  timeliness  of  services  is 
important,  such  as  with  certain 
activities  of  DOC  recipients  providing 
dislocation  services  to  someone  whose 
business  was  destroyed  in  an 
earthquake  or  hurricane,  a  recipient 


"  Many  languages  have  "regionalisms."  or 
differences  in  usage.  For  instance,  a  word  that  may 
be  understood  to  mean  something  in  Spanish  for 
someone  from  Cuba  may  not  be  so  understood  by 
someone  from  Mexico.  In  addition,  because  there 
may  be  languages  which  do  not  have  an  appropriate 
direct  interpretation  of  some  courtroom  or  legal 
terms  and  the  interpreter  should  be  so  aware  and 
be  able  to  provide  the  most  appropriate 
interpretation.  The  interpreter  should  likely  make 
the  recipient  aware  of  the  issue  and  the  interpreter 
and  recipient  can  then  work  to  develop  a  consistent 
and  appropriate  set  of  descriptions  of  these  terms 
in  that  language  that  can  be  used  again,  when 
appropriate. 


would  likely  not  be  providing 
meaningful  access  if  it  had  one  bilingual 
staffer  available  one  day  a  week  to 
provide  the  service.  Such  conduct 
would  likely  result  in  delays  for  LEP 
persons  that  would  be  significantly 
greater  than  those  for  English  proficient 
'persons.  Conversely,  where  access  to  or 
exercise  of  a  service,  benefit,  or  right  is 
not  effectively  precluded  by  a 
reasonable  delay,  language  assistance 
can  likely  be  delayed  for  a  reasonable 
period. 

Hiring  Bilingual  Staff.  When 
particular  languages  are  encountered 
often,  hiring  bilingual  staff  offers  one  of 
the  best,  and  often  most  economical, 
options.  Recipients  can,  for  example,  fill 
public  contact  positions  with  staff  who 
are  bilingual  and  competent  to 
communicate  directly  with  LEP  persons 
in  their  language.  If  bilingual  staff  are 
also  used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
interpret  written  documents  from 
Enghsh  into  another  language,  they 
should  be  competent  in  the  skill  of 
interpreting.  Being  bilingual  does  not 
necessarily  mean  that  a  person  has  the 
ability  to  interpret.  In  addition,  there 
may  be  times  when  the  role  of  the 
bilingual  employee  may  conflict  with 
the  role  of  an  interpreter  .  Effective 
management  strategies,  including  any 
appropriate  adjustments  in  assignments 
and  protocols  for  using  bilingual  staff, 
can  ensure  that  bilingual  staff  are  fully 
and  appropriately  utilized.  When 
bilingual  staff  cannot  meet  all  of  the 
language  service  obligations  of  the 
recipient,  the  recipient  should  ttmi  to 
other  options. 

Hiring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 
Depending  on  the  facts,  sometimes  it 
may  be  necessary  and  reasonable  to 
provide  on-site  interpreters  to  provide 
accurate  and  meaningful 
communication  with  an  LEP  person. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  no  regular  need  for 
a  particular  language  skill.  In  addition 
to  commercial  and  other  private 
providers,  many  community-based 
organizations  and  mutual  assistance 
associations  provide  interpretation 
services  for  particular  languages. 
Contracting  with  and  providing  training 
regarding  ^e  recipient's  programs  and 
processes  to  these  organizations  can  be 
a  cost-effective  option  for  providing 
language  services  to  LEP  persons  from 
those  language  groups. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedy  interpreting  assistance  in 


many  different  languages.  They  may  be 
particularly  appropriate  where  the  mode 
of  commiuiicating  with  an  English 
proficient  person  would  also  be  over  the 
phone.  Although  telephonic 
interpretation  services  are  useful  in 
many  situations,  it  is  important  to 
ensure  that,  when  using  such  services, 
the  interpreters  used  are  competent  to 
interpret  any  technical  or  legal  terms 
specific  to  a  particular  program  that  may 
be  important  parts  of  the  conversation. 
Nuances  in  language  and  non-verbal 
communication  can  often  assist  an 
interpreter  and  cannot  be  recognized 
over  the  phone.  Video  teleconferencing 
may  sometimes  help  to  resolve  this 
issue  where  necessary.  In  addition, 
where  documents  are  being  discussed,  it 
is  important  to  give  telephonic 
interpreters  adequate  opportunity  tx) 
review  the  document  prior  to  the 
discussion  and  any  logistical  problems 
should  be  addressed. 

Using  Community  Volunteers.  In 
addition  to  consideration  of  bilingual 
staff,  staff  interpreters,  or  contract 
interpreters  (either  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  by  LEP  persons,  use 
of  recipient-coordinated  community 
volunteers,  working  with,  for  instance, 
community-based  organizations  may 
provide  a  cost-effective  supplemental 
language  assistance  strategy  under 
appropriate  circumstances.  They  may  be 
particularly  useful  in  providing 
language  access  for  a  recipient's  less 
critical  programs  and  activities.  To  the 
extent  the  recipient  relies  on 
community  volunteers,  it  is  often  best  to 
use  volunteers  who  are  trained  in  the 
information  or  services  of  the  program 
and  can  communicate  directly  with  LEP 
persons  in  their  language.  Just  as  with 
all  interpreters,  community  volunteers 
used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
translate  documents,  should  be 
competent  in  the  skill  of  interpreting 
and  knowledgeable  about  applicable 
confidentiality  and  impartiality  rules. 
Recipients  should  consider  formal 
arrangements  with  community-based 
organizations  that  provide  volunteers  to 
address  these  concerns  and  to  help 
ensure  that  services  are  available  more 
regularly. 

Use  of  Family  Members  or  Friends  as 
Interpreters.  Although  recipients  should 
not  plan  to  rely  on  an  LEP  person's 
family  members,  friends,  or  other     > 
informal  interpreters  to  provide 
meaningful  access  to  important 
programs  and  activities,  where  LEP 
persons  so  desire,  they  should  be 
permitted  to  use,  at  their  own  expense, 
an  interpreter  of  their  own  choosing 
(whether  a  professional  interpreter,  ■ 


family  member  or  friend)  in  place  of  or 
as  a  supplement  to  the  free  language 
services  expressly  offered  by  the 
recipient.  LEP  persons  may  feel  more 
comfortable  when  a  trusted  family 
member  .or  friend  acts  as  an  interpreter.' 
In  addition,  in  exigent  circumstances 
that  are  not  reasonably  foreseeable, 
temporary  use  of  interpreters  not 
provided  by  the  recipient  may  be  • 
necessary.  However,  with  proper 
planning  and  implementation, 
recipients  should  be  able  to  avoid  most 
such  situations. 

Recipients,  however,  should  take 
special  care  to  ensure  that  family,  legal 
guardians,  caretakers,  and  other 
informal  interpreters  are  appropriate  in 
light  of  the  circumstances  and  subject 
matter  of  the  program,  service  or 
activity,  including  protection  of  the 
recipient's  own  administrative  or 
enforcement  interest  in  accurate 
interpretation.  In  many  circumstances, 
family  members  (especially  children)  or 
friends  are  not  competent  to  provide 
quality  and  accurate  interpretations. 
Issues  of  confidentiality,  privacy,  or 
conflict  of  interest  may  also  arise.  LEP 
individuals  may  feel  uncomfortable 
revealing  or  describing  sensitive, 
confidential,  or  potentially  embarrassing 
personal,  family,  or  financial 
information  to  a  family  member,  friend, 
or  member  of  the  local  community.  In 
addition,  such  inforpial  interpreters  may 
have  a  personal  connection  to  the  LEP 
person  or  an  undisclosed  conflict  of 
interest.  For  these  reasons,  when  oral 
language  services  are  necessary, 
recipients  should  generally  offer 
competent  interpreter  services  free  of 
cost  to  the  LEP  person.  For  DOC 
recipient  programs  and  activities,  this  is 
particularly  true  in  situations  in  which 
.  health,  safety,  or  access  to  important 
benefits  and  services  are  at  stake,  or    . 
when  credibility  and  accuracy  are 
important  to  protect  an  individual's 
rights  and  access  to  important  services. 

While  issues  of  competency, 
confidentiality,  and  conflict  of  interest 
in  the  use  of  family  members  (especially 
children)  or  friends  often  make  their  use 
inappropriate,  the  use  of  these 
individuals  as  interpreters  may  be  an 
appropriate  option  where  proper 
application  of  the  four  factors  would 
lead  to  a  conclusion  that  recipient- 
provided  services  are  not  necessary.  An 
example  of  this  is  a  voluntary 
educational  tour  of  a  recipient's  facility 
offered  to  the  public.  Thefe,  the 
importance  and  nature  of  the  activity 
may  be  relatively  low  and  unlikely  to 
implicate  issues  of  confidentiality, 
conflict  of  interest,  or  the  need  for 
accuracy.  In  addition,  the  resources 
needed  and  costs  of  providing  language 
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services  may  be  high.  In  such  a  setting, 
an  LEP  person's  use  of  family,  friends, 
or  others  may  be  appropriate. 

If  the  LEP  person  voluntarily  chooses 
to  provide  his  or  her  own  interpreter,  a 
recipient  should  consider  whether  a 
record  of  that  choice  and  of  the 
recipient's  offer  of  assistance  is 
appropriate.  Where  precise,  complete, 
and  accurate  interpretations  or 
translations  of  information  and/or 
testimony  are  critical  for  adjudicatory, 
or  legal  reasons,  or  where  the 
competency  of  the  LEP  person's 
interpreter  is  not  established,  a  recipient 
might  decide  to  provide  its  own. 
independent  interpreter,  even  if  an  LEP 
person  wants  to  use  his  or  her  own 
interpreter  as  well.  Extra  caution  should 
be  exercised  when  the  LEP  person 
chooses  to  use  a  minor  as  the 
interpreter.  While  the  LEP  person's 
decision  should  be  respected,  there  may 
be  additional  issues  of  competency, 
confidentiality,  or  conflict  of  interest 
when  the  choice  involves  using  children 
as  interpreters.  The  recipient  should 
take  care  to  ensure  that  the  LEP  person's 
choice  is  voluntary,  that  the  LEP  person 
is  aware  of  the  possible  problems  if  the 
preferred  interpreter  is  a  minor  child, 
and  that  the  LEP  person  knows  that  a 
competent  interpreter  could  be  provided 
by  the  recipient  at  no  cost. 

B.  Written  Language  Services 
(Translation) 

Translation  is  the  replacement  of  a 
written  text  from  one  language  (source 
language]  into  an  equivalent  written  text 
in  another  language  (target  language). 

What  Documents  Should  be 
Translated?  After  applying  the  four- 
factor  analysis,  a  recipient  may 
determine  that  an  effective  LEP  plan  for 
its  particular  program  or  activity 
includes  the  translation  of  vital  written 
materials  into  the  language  of  each 
frequently-encountered  LEP  group 
eligible  to  be  served  and/or  likely  to  be 
allected  by  the  recipient's  program. 

Such  written  materials  could  include, 
for  example: 

•  Surveys  and  questionnaires. 

•  Intake  forms  with  the  potential  for 
important  consequences. 

•  Notices  advising  LEP  persons  of 
free  language  assistance. 

•  Applications  to  participate  in  a 
recipient's  program  or  activity  or  to 
receive  recipient  benefits  or  services. 

Whether  or  not  a  document  (or  the 
information  it  solicits]  is  "vital"  may 
depend  upon  the  importance  of  the 
program,  information,  encounter,  or 
service  involved,  and  the  consequence 
to  the  LEP  person  if  the  information  in 
question  is  not  provided  accurately  or  in 
a  timely  manner.  For  instance. 


applications  for  bicycle  safety  courses 
should  not  generally  be  considered 
vital,  whereas  applications  for  business 
counseling  could  be  considered  vital. 
Where  appropriate,  recipients  are 
encouraged  to  create  a  plan  for 
consistently  determining,  over  time  and 
across  its  various  activities,  what 
documents  are  "vital"  to  the  meaningful 
access  of  the  LEP  populations  they 
serve. 

Classifying  a  document  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
information  on  rights  and  services. 
Awareness  of  rights  or  services  is  an 
important  part  of  "meaningful  access." 
Lack  of  awareness  that  a  particular 
program,  right,  or  service  exists  may 
effectively  deny  LEP  individuals 
meaningful  access.  Thus,  where  a 
recipient  is  engaged  in  community 
outreach  activities  in  furtherance  of  its 
activities,  it  should  regularly  assess  the 
needs  of  the  populations  frequently 
encountered  or  affected  by  the  program 
or  activity  to  determine  whether  certain 
critical  outreach  materials  should  be 
translated.  Community  organizations 
may  be  helpful  in  determining  what 
outreach  materials  may  be  most  helpful 
to  translate.  In  addition,  the  recipient 
should  consider  whether  translations  of 
outreach  material  may  be  made  more 
effective  when  done  in  tandem  with 
other  outreach  methods,  including 
utilizing  the  ethnic  media,  schools, 
religious,  and  community  organizations 
to  spread  a  message. 

Sometimes  a  document  includes  both 
vital  and  non-vital  information.  This 
may  be  the  case  when  the  document  is 
very  large.  It  may  also  be  the  case  when 
the  title  and  a  phone  number  for 
obtaining  more  information  on  the 
contents  of  the  document  in  frequently- 
encountered  languages  other  than 
English  is  critical,  but  the  document  is 
sent  out  to  the  general  public  and 
cannot  reasonably  be  translated  into 
many  languages.  Thus,  vital  information 
may  include,  for  instance,  the  provision 
of  information  in  appropriate  languages 
other  than  English  regarding  where  a 
LEP  person  might  obtain  an 
interpretation  or  translation  of  the 
document. 

Into  What  Languages  Should 
Documents  be  Translated?  The 
languages  spoken  by  the  LEP 
individuals  with  whom  the  recipient 
has  contact  determine  the  languages 
into  which  vital  documents  should  be 
translated.  A  distinction  should  be 
made,  however,  between  languages  that 
are  frequently  encountered  by  a 
recipient  and  less  commonly- 
encountered  languages.  Many  recipients 


serve  communities  in  large  cities  or 
across  the  country.  They  regularly  serve 
LEP  persons  who  speak  dozens  and 
sometimes  over  100  different  languages. 
To  translate  all  written  materials  into  all 
of  those  languages  is  unrealistic. 
Although  recent  technological  advances 
have  made  it  easier  for  recipients  to 
store  and  share  translated  documents,    . 
such  an  undertaking  would  incur 
substantial  costs  and  require  substantial 
resources.  Nevertheless,  well- 
substantiated  claims  of  lack  of  resources 
to  translate  all  vital  documents  into 
dozens  of  languages  do  not  necessarily 
relieve  the  recipient  of  the  obligation  to 
translate  those  documents  into  at  least 
several  of  the  more  frequently- 
encountered  languages  and  to  set 
benchmarks  for  continued  translations 
into  the  remaining  languages  over  time. 
As  a  result,  the  extent  of  the  recipient's 
obligation  to  provide  written 
translations  of  documents  should  be 
determined  by  the  recipient  on  a  case- 
by-case  basis,  looking  at  the  totality  of 
the  circumstances  in  light  of  the  four- 
factor  analysis.  Because  translation  is  a 
one-time  expense,  consideration  should 
be  given  to  whether  the  upfront  cost  of 
translating  a  document  (as  opposed  to 
oral  interpretation)  should  be  amortized 
over  the  likely  lifespan  of  the  document 
when  applying  this  four-factor  analysis. 

Safe  Harbor.  Many  recipients  would 
like  to  ensure  with  greater  certainty  that 
they  comply  with  their  obligations  to 
provide  written  translations  in 
languages  other  than  English. 
Paragraphs  (a)  and  (b)  outline  the 
circumstances  that  can  provide  a  "safe 
harbor"  for  recipients  regarding  the 
requirements  for  translation  of  written 
materials.  A  "safe  harbor"  means  that  if 
a  recipient  provides  written  translations 
under  these  circumstances,  such  action 
will  ba  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations. 

The  failure  to  provide  written 
translations  under  the  circumstances 
outlined  in  paragraphs  (a)  and  (b)  does 
not  mean  there  is  non-compliance. 
Rather,  they  provide  a  common  starting 
point  for  recipients  to  consider  whether 
and  at  what  point  the  importance  of  the 
service,  benefit,  or  activity  involved;  the 
nature  of  the  information  sought;  and 
the  number  or  proportion  of  LEP 
persons  served  call  for  written 
translations  of  commonly-used  forms 
into  frequently-encountered  languages 
other  than  English.  Thus,  these 
paragraphs  merely  provide  a  guide  for 
recipients  that  would  like  greater 
certainty  of  compliance  than  can  be 
provided  by  a  fact-intensive,  four-factor 
analysis. 


Example:  Even  if  the  safe  harbors  are  not 
used,  if  written  translation  of  a  certain 
document(s)  would  be  so  burden.some  as  to 
defeat  the  legitimate  objectives  of  its 
program,  the  translation  of  the  written 
materials  is  not  necessary.  Other  ways  of 
providing  meaningful  access,  such  as 
effective  oral  interpretation  of  certain  vital 
documents,  might  be  acceptable  under  such 
circumstances. 

Safe  Harbor  Guides.  The  following 
actions  will  be  considered  strong 
evidence  of  compliance  with  the 
recipient's  written-translation 
obligations: 

(a)  The  DOC  recipient  provides 
written  translations  of  vital  documents 
for  each  eligible  LEP  language  group 
that  constitutes  five  percent  or  1.000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  documents,  if  needed,  can  be 
provided  orally;  or 

(b)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  safe  harbor  provisions  apply  to 
the  translation  of  written  documents 
only.  They  do  not  affect  the  requirement 
to  provide  meaningful  access  to  LEP 
■  individuals  through  competent  oral 
interpreters  where  oral  language 
services  are  needed  and  are  reasonable. 
For  example.  Minority  Business 
Development  Centers  should,  where 
appropriate,  ensure  that  basic 
information  to  assist  LEP  individuals  in" 
obtaining  information  about  how  to  start 
a  business  is  explained. 

Competence  of  Translators.  As  with 
oral  interpreters,  translators  of  written 
documents  should  be  competent.  Many 
of  the  same  considerations  apply. 
However,  the  skill  of  translating  is  very 
different  from  the  skill  of  interpreting, 
and  a  person  who  is  a  competent 
interpreter  may  or  may  not  be 
competent  to  translate. 

Particularly  where  legal  or  other  vital 
documents  are  being  translated, 
competence  can  often  be  achieved  by 
use  of  certified  translators.  Certification 
or  accreditation  may  not  always  be 
possible  or  necessary.^  Competence  can 
often  be  ensured  by  having  a  second, 
independent  translator  "check"  the 
work  of  the  primary  translator. 


Alternatively,  one  translator  can 
translate  the  document,  and  a  second, 
independent  translator  could  translate  it 
back  into  English  to  check  that  the 
appropriate  meaning  has  been 
conveyed.  This  is  called  "back 
translation." 

Translators  should  understand  the 
expected  reading  level  of  the  audience 
and,  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group's  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  iii  a 
translation  that  is  written  at  a  much 
more  diffiodt  level  than  the  English 
language  version  or  has  no  relevant 
equivalent  meeming.'"  Community 
organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  a  good  level  for  the  audience. 
Likewise,  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art, 
legal,  or  other  technical  concepts  helps 
avoid  confusion  by  LEP  individuals  and 
may  reduce  costs.  Creating  or  using 
already-created  glossaries  of  commonly- 
used  terms  may  be  useful  for  LEP  ' 
persons  and  translators  and  cost 
effective  for  the  recipient.  Providing 
translators  with  examples  of  previous 
accurate  translations  of  similar  material 
by  the  recipient,  other  recipients,  or 
federal  agencies  may  be  helpful. 

While  quality  amd  acciuticy  of 
translation  services  is  critical,  the 
quality  and  accuracy  of  translation 
services  is  nonetheless  part  of  the 
appropriate  mix  of  LEP  services 
required.  For  instance,  documents  that 
are  simple  and  have  no  legal  or  other 
consequence  for  LEP  persons  who  rely 
on  them  may  use  translators  that  are  less 
skilled  than  important  documents  with 
legal  or  other  information  upon  which 
reliance  has  important  consequences 
(including,  e.g.,  information  or 
documents  of  DOC  recipients  regarding 
certain  health,  and  safety  services  and 
certain  legal  rights).  The  permanent 
nature  of  written  translations,  however, 
imposes  additional  responsibility  on  the 


«  For  those  languages  in  which  no  formal 
accreditation  currently  exists,  a  particular  level  of 
membership  in  a  professional  translation 
association  can  provide  some  indicator  of 
professionalism. 


'"For  instance,  there  may  be  languages  which  do 
not  have  an  appropriate  direct  translation  of  some 
courtroom  or  legal  terms  and  the  translator  should 
be  able  to  provide  an  appropriate  translation.  The 
translator  should  likely  also  make  the  recipient 
aware  of  this.  Recipients  can  then  work  with 
translators  to  develop  a  consistent  and  appropriate 
set  of  descriptions  of  these  terms  in  that  language 
that  can  be  used  again,  when  appropriate. 
Recipients  will  find  it  more  effective  and  less  costly 
if  they  try  to  maintain  consistency  in  the  words  and 
phrases  used  to  translate  terras  of  art  and  legal  or 
other  technical  concepts.  Creating  or  using  already- 
created  glossaries  of  commonly  used  terms  may  be 
useful  for  LEP  persons  and  translators  and  cost 
effective  for  the  recipient.  Providing  translators 
with  examples  of  previous  translations  of  similar 
material  by  the  recipient,  other  recipients,  or  federal 
agencies  may  be  helpful. 


recipient  .to  ensure  that  the  quality  and 
accuracy  permit  meaningful  access  by 
LEP  persons. 

Vn.  Elements  of  Effective  Plan  on 
Language  Assistance  for  LEP  Persons 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  appropriate,  a 
recipient  should  develop  an 
implementation  plan  to  address  the 
identified  needs  of  the  LEP  populations 
they  serve.  Recipients  have  considerable 
flexibility  in  developing  this  plan.  The 
development  and  maintenance  of  a 
periodically-updated  written  plan  on 
language  assistance  for  LEP  persons 
("LEP  plan")  for  use  by  recipient 
employees  serving  the  public  will  likely 
be  the  most  appropriate  and  cost- 
effective  means  of  dociunenting 
compliance  and  providing  a  framework 
for  the  provision  of  timely  and 
reasonable  language  assistance. 
Moreover,  such  written  plans  would 
likely  provide  additional  benefits  to  a 
recipient's  managers  in  the  areas  of 
training,  administration,  planning,  and 
budgeting.  These  benefits  should  lead 
most  recipients  to  document  in  a 
written  LEP  plan  their  language 
assistance  services,  and  how  staff  and 
LEP  persons  can  access  those  services. 
Despite  these  benefits,  certain  DOC 
recipients,  such  as  recipients  serving 
very  few  LEP  persons  and  recipients 
with  very  limited  resources,  may  choose 
not  to  develop  a  written  LEP  plan. 
However,  the  absence  of  a  written  LEP 
plan  does  not  obviate  the  underlying 
obligation  to  ensure  meaningful  access 
by  LEP  persons  to  a  recipient's  program 
or  activities.  Accordingly,  in  the  event 
that  a  recipient  elects  not  to  develop  a 
written  plan,  it  should  consider 
alternative  ways  to  articulate  in  some 
other  reasonable  maimer  a  plan  for 
providiiig  meaningful  access.  Entities 
having  significant  contact  with  LEP 
persons,  such  as  schools,  religious 
organizations,  community  groups,  and 
groups  working  with  new  immigrants 
can  be  very  helpful  in  providing 
important  input  into  this  planning 
process  from  the  begiiming. 

The  following  five  steps  may  be 
helpful  in  designing  an  LEP  plan  and 
are  typically  part  of  effective 
implementation  plans. 

(1)  Identifying  LEP  Individuals  Who 
Need  Language  Assistance 

The  first  two  factors  in  the  four-factor 
analysis  require  an  assessment  of  the 
number  or  proportion  of  LEP 
individuals  eligible  to  be  served  or 
encountered  and  the  frequency  of 
encounters.  This  risquires  recipients  to 
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identify  LEP  persons  with  whom  it  has 
contact. 

One  way  to  determine  the  language  of 
communication  is  to  use  language 
identification  cards  (or  "I  speak  cards"), 
which  invite  LEP  persons  to  identify 
their  language  needs  to  staff.  Such 
cards,  for  instance,  might  say  "I  speak 
Spanish"  in  bodi  Spanish  and  English, 
"I  speak  Vietnamese"  in  both  English 
and  Vietnamese,  etc.  To  reduce  costs  of 
compliance,  the  Federal  Government 
has  made  a  set  of  these  cards  available 
on  the  Internet.  The  Census  Bureau  "I 
speak  card"  can  be  found  and 
downloaded  at  http://www.usdoj.gov/ 
crt/cor/13166.htm.  When  records  are 
normally  kept  of  past  interactions  with 
members  of  the  public,  the  language  of 
the  LEP  person  can  be  included  as  part 
of  the  record.  In  addition  to  helping 
employees  identify  the  language  of  LEP 
persons  they  encounter,  this  process 
will  help  in  future  applications  of  the 
first  two  factors  of  the  four-factor 
analysis.  In  addition,  posting  notices  in 
commonly  encountered  languages 
notifying  LEP  persons  of  language 
assistance  will  encourage  them  to  self- 
identify. 

(2)  Language  Assistance  Measures 

An  effective  LEP  plan  would  likely 
include  information  about  the  ways  in 
which  language  assistance  will  be 
provided.  For  instance,  recipients  may 
want  to  include  information  on  at  least 
the  following: 

•  Types  of  language  services 
available. 

•  How  staff  can  obtain  those  services. 

•  How  to  respond  to  LEP  callers. 

•  How  to  respond  to  written 
communications  from  LEP  persons. 

•  How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with 
recipient  staff. 

•  How  to  ensure  competency  of 
interpreters  and  translation  services. 

(3)  Training  Staff 

Staff  should  know  their  obligations  to 
provide  meaningful  access  to 
information  and  services  for  LEP 
persons.  An  effective  LEP  plan  would 
likely  include  training  to  ensure  that: 

•  Staff  know  about  LEP  policies  and 
procedures. 

•  Staff  having  contact  with  the  public 
are  trained  to  work  effectively  with  in- 
person  and  telephone  interpreters. 

Recipients  may  want  to  include  this 
training  as  part  of  the  orientation  for 
new  employees.  It  is  important  to 
ensure  that  all  employees  in  public 
contact  positions  are  properly  trained. 
Recipients  have  flexibility  in  deciding 
the  maimer  in  which  the  training  is 


provided.  The  more  frequent  the  contact 
with  LEP  persons,  the  greater  the  need 
will  be  for  in-depth  training.  Staff  with 
little  or  no  contact  with  LEP  persons 
may  only  have  to  be  aware  of  an  LEP 
plan.  However,  management  staff,  even 
if  they  do  not  interact  regularly  with 
LEP  persons,  should  be  fully  aware  of 
and  understand  the  plan  so  they  can 
reinforce  its  importance  and  ensure  its 
implementation  by  staff. 

(4)  Providing  Notice  to  LEP  Persons 

Once  a  recipient  has  decided,  based 
on  the  four  factors,  that  it  will  provide 
language  services,  it  is  important  for  the 
recipient  to  let  LEP  persons  know  that 
those  services  are  available  and  that 
they  are  free  of  charge.  Recipients 
should  provide  this  notice  in  a  language 
LEP  persons  will  understand.  Examples 
of  notification  that  recipients  should 
consider  include: 

•  Posting  signs  in  intake  areas  and 
other  entry  points.  When  language 
assistance  is  needed  to  ensure 
meaningful  access  to  information  and 
services,  it  is  important  to  provide 
notice  in  appropriate  languages  in 
intake  areas  or  initial  points  of  contact 
so  that  LEP  persons  can  learn  how  to 
access  those  language  services.  This  is 
particularly  true  in  areas  with  high 
numbers  of  LEP  persons  seeking  access 
to  certain  health,  safety,  dislocation  or 
business  assistance  services  or  activities 
run  by  DOC  recipients.  For  instance, 
signs  in  intake  offices  could  state  that 
free  language  assistance  is  available. 
The  signs  should  be  translated  into  the 
most  common  languages  encountered. 
They  should  explain  how  to  get  the 
language  help.^^ 

•  Stating  in  outreach  documents  that 
language  services  are  available  from  the 
agency.  Announcements  could  be  in,  for 
instance,  brochures,  booklets,  and  in 
outreach  and  recruitment  information. 
These  statements  should  be  translated 
into  the  most  common  languages  and 
could  be  "tagged"  onto  the  front  of 
common  documents. 

•  Working  with  community-based 
organizations  and  other  stakeholders  to 
inform  LEP  individuals  of  the 
recipients'  services,  including  the 
availability  of  language  assistance 
services. 

•  Using  a  telephone  voice  mail  menu. 
The  menu  could  be  in  the  most  common 
languages  encountered.  It  should 
provide  information  about  available 
language  assistance  services  and  how  to 
get  them. 


■  ■  The  Social  Security  Administration  has  made 
such  signs  available  at  http://www.ssa.gov/ 
multilanguage/langlistl.htm.  These  signs-could,  for 
example,  be  modified  for  recipient  use. 


•  Including  notices  in  local 
newspapers  in  languages  other  than 
English. 

•  Providing  notices  on  non-English- 
language  radio  and  television  stations 
about  the  available  language  assistance 
services  and  how  to  get  them. 

•  Presentations  and/or  notices  at 
schools  and  religious  organizations. 

(5)  Monitoring  and  Updating  the  LEP 
Plan 

Recipients  should,  where  appropriate, 
have  a  process  for  determining,  on  an 
ongoing  basis,  whether  new  documents, 
programs,  services,  and  activities  need 
to  be  made  accessible  for  LEP 
individuals,  and  they  may  want  to 
provide  notice  of  any  changes  in 
services  to  the  LEP  public  and  to 
employees.  In  addition,  recipients 
should  consider  whether  changes  in 
demographics,  types  of  services,  or 
other  needs  require  annual  reevaluation 
of  their  LEP  plan.  Less  frequent 
reevaluation  may  be  more  appropriate 
where  demographics,  services,  and 
needs  are  more  static.  One  good  way  to 
evaluate  the  LEP  plan  is  to  seek 
feedback  from  the  community. 

In  their  reviews,  recipients  may  want 
to  consider  assessing  changes  in: 

•  Current  LEP  populations  in  service 
area  or  population  affected  or 
encountered. 

•  Frequency  of  encounters  with  LEP 
language  groups. 

•  Nature  and  importance  of  activities 
to  LEP  persons. 

•  Availability  of  resources,  including 
technological  advances  and  sources  of 
additional  resources,  and  the  costs 
imposed. 

•  Whether  existing  assistance  is 
meeting  the  needs  of  LEP  persons. 

•  Whether  staff  knows  and 
understands  the  LEP  plan  and  how  to 
implement  it. 

•  Whether  identified  sources  for 
assistance  are  still  available  and  viable. 

In  addition  to  these  five  elements, 
effective  plans  set  clear  goals, 
management  accountability,  and 
opportunities  for  community  input  and 
planning  throughout  the  process. 

Vni.  Voluntary  Compliance  E£fort 

The  goal  for  Title  VI  and  Title  VI 
regulatory  enforcement  is  to  achieve 
voluntary  compliance.  The  requirement 
to  provide  meaningful  access  to  LEP 
persons  is  enforced  and  implemented  by 
DOC  through  the  procedures  identified 
in  the  Title  VI  regulations.  These 
procedures  include  complaint 
investigations,  compliance  reviews, 
efforts  to  secure  voluntary  compliance, 
and  technical  assistance. 

The  Title  VI  regulations  provide  that 
DOC  will  investigate  whenever  it 


receives  a  complaint,  report,  or  other 
information  that  alleges  or  indicates 
possible  noncompliance  with  Title  VI  or 
its  regulations.  If  the  investigation 
results  in  a  finding  of  compliance,  DOC 
will  inform  the  recipient  in  writing  of 
this  determination,  including  the  basis 
for  the  determination.  However,  if  a  case 
is  fully  investigated  and  results  in  a 
finding  of  noncompliance,  DOC  must 
inform  the  recipient  of  the 
noncompliance  through  a  Letter  of 
Findings  that  sets  out  the  areas  of 
noncompliance  and  the  steps  that  must 
be  taken  to  correct  the  noncompliance. 
It  must  attempt  to  secure  voluntary 
compliance  through  informal  means.  If 
the  matter  cannot  be  resolved 
informally,  DOC  must  secure 
compliance  through  the  termination  of 
federal  assistance  after  the  DOC 
recipient  has  been  given  an  opportunity 
for  an  administrative  hearing  and/or  by- 
referring  the  matter  to  a  DOC  litigation 
section  to  seek  injunctive  relief  or 
pursue  other  enforcement  proceedings. 
The  DOC  engages  in  voluntary 
compliance  efforts  and  provides 
technical  assistance  to  recipients  at  all 
stages  of  an  investigation.  During  these 
efforts,  DOC  proposes  reasonable 
timetables  for  achieving  compliance  and 
consults  with  and  assists  recipients  in 
exploring  cost-effective  ways  of  coming 
into  compliance.  In  determining  a 
recipient's  compliance  with  the  Title  VI 
regulations,  DOC's  primary  concern  is  to 
ensure  that  the  recipient's  policies  and 
procedures  provide  meaningful  access 
for  LEP  persons  to  the  recipient's 
programs  and  activities. 

While  all  recipients  must  work 
toward  building  systems  that  will 
ensiu-e  access  for  LEP  individuals,  DOC 
acknowledges  that  the  implementation 
of  a  comprehensive  system  to  serve  LEP 
individuals  is  a  process  and  that  a 
system  will  evolve  over  time  as  it  is 
implemented  and  periodically 
reevaluated.  As  recipients  take 
reasonable  steps  to  provide  meaningful 
access  to  federally  assisted  programs 
and  activities  for  LEP  persons,  DOC  will 
look  favorably  on  intermediate  steps 
recipients  take  that  are  consistent  with 
this  Guidance,  and  that,  as  part  of  a 
broader  implementation  plan  or 
schedule,  move  their  service  delivery 
system  toward  providing  full  access  to 
LEP  persons.  This  does  not  excuse 
noncompliance  but  instead  recognizes 
that  full  compliance  in  all  areas  of  a 
recipient's  activities  and  for  all  potential 
language  minority  groups  may 
reasonably  require  a  series  of 
implementing  actions  over  a  period  of 
time.  However,  in  developing  any 
phased  implementation  schedule,  DOC 


recipients  should  ensure  that  the 
provision  of  appropriate  assistance  for 
significant  LEP  populations  or  with 
respect  to  activities  having  a  significant 
impact  on  the  health,  safety,  legal  rights, 
or  livelihood  of  beneficiaries  is 
addressed  first.  Recipients  are 
encouraged  to  document  their  efforts  to 
provide  LEP  persons  with  meaningful 
access  to  federally  assisted  programs 
and  activities. 

[PR  Doc.  03-6835  Filed  3-21-03;  8:45  ami 

BILUNG  CODE  3510-Bf>-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Proposal  To  Collect  Information  on 
Annual  Survey  of  U.S.  Direct 
Investment  Abroad 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  May  23.  2003. 
ADDRESSES:  Direct  written  comments  to 
Diana  Hynek.  Departmental  Paperwork 
Clearance  Officer.  Office  of  the  Chief 
hiformation  Officer.  Department  of 
Commerce.  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  or  via  the  Internet  at 
dHynek@doc.gov,  ((202)  482-^)266). 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  requests  for  additional 
information  or  copies  of  the  information 
collection  instruments  and  instructions 
to  Obie  G.  Whichard,  Department  of 
Commerce,  Bureau  of  Economic 
Analysis,  BE-50(OC),  Washington,  DC 
20230,  or  via  the  Internet  at 
obie.whichard@bea.gov,  ((202)  606- 
9890). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  BE-11,  Aimual  Survey  of  U.S. 
Direct  Investment  Abroad,  provides  a 
variety  of  measures  of  the  overall 
operations  of  nonbank  U.S.  parent 
companies  and  their  nonbank  foreign 
affiliates,  including  total  assets,  sales, 
net  income,  employment  and  employee 
compensation,  research  and 
development  expenditiues,  and  exports 


and  imports  of  goods.  The  survey  is  a  • 
cut-off  sample  survey  that  covers  all 
foreign  affiliates  (and  their  U.S.  parent 
companies)  above  a  size-exemption 
level.  The  sample  data  are  used  to 
derive  universe  estimates  in 
nonbenchmark  years  by  extrapolating 
forward  similar  data  reported  in  the  BE- 
10,  Benchmark  Survey  of  U.S.  Direct  • 
Investment  Abroad,  which  is  taken 
every  five  years.  The  data  are  needed  to 
measiu^  the  size  and  economic     > 
significance  of  direct  investment  abroad, 
measure  changes  in  such  investment, 
and  assess  its  impact  on  the  U.S.  and 
foreign  economies. 

The  data  from  the  survey  are 
primarily  intended  as  general  purpose 
statistics.  They  should  be  readily 
available  to  answer  any  number  of 
research  and  policy  questions  related  to 
U.S.  direct  investment  abroad.  Policy 
areas  of  particular  and  lasting  interest 
are  trade  in  ly)th  goods  and  services, 
employment  and  employee 
compensation,  taxes,  and  technology.   ' 

The  form  remains  the  same  as  in  the 
past.  No  changes  in  language,  data 
collected,  or  exemption  levels  are 
proposed. 

n.  Method  of  Collection 

The  survey  will  be  sent  each  year  to 
potential  respondents  in  March  and 
responses  are  due  by  May  31.  A  report 
must  be  filed  by.  or  on  behalf  of.  each 
nonbank  U.S.  business  enterprise  (U.S. 
Reporter)  that  owned  10  percent  or  more 
of  the  voting  stock  (or  the  equivalent)  of 
a  nonbank  foreign  business  enterprise 
owned  at  least  20  percent  by  all  U.S. 
Reporters  of  the  foreign  business 
enterprise  combined,  whether  held 
directly  or  indirectly,  for  which  any  one 
of  the  following  three  items  was  greater 
than  $30  million  (positive  or  negative) 
at  the  end  of.  or  for.  the  foreign  business 
enterprise's  fiscal  year:  (1)  Total  assets, 
(2)  sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  (3)  net  income 
after  provision  for  foreign  income  taxes. 

Potential  respondents  are  the  nonbank 
U.S.  parent  companies  of  nonbank 
foreign  business  enterprises  that 
reported  in  the  last  benchmark  survey  of 
U.S.  direct  investment  abroad,  which 
covered  the  year  1999,  along  with  the 
nonbank  U.S.  parent  companies  of  those 
nonbank  foreign  business  enterprises 
that  subsequently  entered  the  direct 
investment  universe.  The  data  collected 
are  cut-off  sample  data.  Universe 
estimates  are  developed  from  the 
reported  sample  data. 

m.  Data 

OMB  Number:  0608-0053. 

Form  Number:  BE-1 1 . 

Type  of  Review:  Regular  submission. 
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Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
1.600. 

Estimated  Time  Per  Response:  74 
hours  is  the  average,  but  may  vary 
according  to  the  number,  size,  and 
complexity  of  the  businesses  covered  by 
the  response. 

Estimated  Total  Annual  Burden: 
118.400  hours. 

Estimated  Total  Annual  Cost: 
$3,552,000  (based  on  an  estimated 
reporting  burden  of  118,400  hours  and 
an  estimated  hourly  cost  of  $30). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility:  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (incftiding  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of-information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  18,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 
(FR  Doc.  03-6882  Filed  3-21-03;  8:45  am] 

BILLING  CODE  3S10-06-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Proposal  To  Collect  Information  on 
Direct  Transactions  of  U.S.  Reporter 
Witti  Foreign  Affiliate 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  May  23,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer.  Office  of 
the  Chief  Information  Officer. 
Department  of  Commerce.  Room  6625, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230,  or  via  the 
Internet  at  dHynek@doc.gov,  ((202)  482- 
0266). 

FOR  FURTHER  INFORMATION  CONTACT: 
"Direct  requests  for  additional 
information  or  copies  of  the  information 
collection  instruments  and  instructions 
to  Obie  G.  Whichard,  Department  of 
Commerce,  Bureau  of  Economic 
Analysis,  BE-50(OC).  Washington.  DC 
20230.  or  via  the  Internet  at 
obie.whichard@bea.gov,  ((202)  606- 
9890). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Form  BE-577,  Direct  Transactions  of 
U.S.  Reporter  with  Foreign  Affiliate, 
obtains  quarterly  data  on  transactions 
and  positions  between  U.S. -owned 
foreign  business  ente^rises  and  their 
U.S.  parent  companies.  The  survey  is  a 
cut-off  sample  survey  that  covers  all 
foreign  affiliates  above  a  size-exemption 
level.  The  sample  data  are  used  to 
derive  universe  estimates  in 
nonbenchmark  years  by  extrapolating 
forward  similar  data  reported  in  the  BE- 
10,  Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad,  which  is  taken 
every  five  years.  The  data  are  used  in 
the  preparation  of  the  U.S.  international 
transactions  accounts,  the  input-output 
accounts,  and  the  national  income  and 
product  accounts.  The  data  are  needed 
to  measure  the  size  and  economic 
significance  of  direct  investment  abroad, 
measure  changes  in  such  investment, 
and  assess  its  impact  on  the  U.S.  and 
foreign  economies. 

The  data  from  the  survey  are 
primarily  intended  as  general  purpose 
statistics.  They  should  be  readily 
available  to  answer  any  number  of 
research  and  policy  questions  related  to 
U.S.  direct  investment  abroad. 

The  form  remains  the  same  as  in  the 
past.  No  changes  in  data  collected,  or 
exemption  levels  are  proposed. 

II.  Method  of  Collection 

Survey  forms  will  be  sent  to  U.S. 
parent  companies  each  quarter; 
responses  will  be  due  within  30  days 
after  the  close  of  each  fiscal  quarter, 
except  for  the  final  quarter  of  the  fiscal 
year,  when  reports  should  be  filed 
within  45  days.  A  report  must  be  filed 
for  every  foreign  business  enterprise 
whose  voting  stock  (or  the  equivalent)  is 


owned  10  percent  or  more  by  a  U.S. 
business  enterprise  and  for  which  any 
one  of  the  following  three  items  was 
greater  than  $30  million  (positive  or 
negative)  at  the  end  of,  or  for.  the 
foreign  business  enterprise's  fiscal  year: 
(1)  Total  assets.  (2)  sales  or  gross 
operating  revenues  excluding  sales 
taxes,  or  (3)  net  income  after  provision 
for  foreign  income  taxes. 

Potential  respondents  are  the  U.S- 
owned  foreign  business  enterprises  that 
were  reported  in  the  last  benchmark 
survey  of  U.S.  direct  investment  abroad, 
which  covered  the  year  1999.  along  with 
the  foreign  business  enterprises  that 
subsequently  entered  the  direct 
investment  universe.  The  data  collected 
are  cut-off  sample  data.  Universe 
estimates  are  developed  from  the 
reported  sample  data. 

m.  Data 

OMB  Number:  0608-0004. 

Form  Number:  BE-577'. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
13,500  per  quarter;  54.000  annually. 

Estimated  Time  Per  Response:  1.25 
hours  is  the  average,  but  may  vary 
according  to  the  number,  size,  and 
complexity  of  the  businesses  covered  by 
the  response. 

Estimated  Total  Annual  Burden: 
67,500  hours. 

Estimated  Total  Annual  Cost: 
$2,025,000  (based  on  an  estimated 
reporting  burden  of  67,500  hours  and  an 
estimated  hourly  cost  of  $30). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  th»> 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  March  18,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-6884  Filed  3-21-03;  8:45  am] 
BILUNG  CODE  3510-a6-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  16-2003] 

Foreign-Trade  Zone  31— Granite  City, 
IL,  Area;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Boafd),  by  the  Tri-City .Regional  : 
Port  District,  grantee  of  Foreign-Trade 
Zone  31,  requesting  authority  to  expand 
its  zone  in  the  Granite  City,  Illinois, 
area,  within/adjacent  to  the  St.  Louis, 
Missouri,  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  March  14.  2003. 

FTZ  31  was  approved  on  September 
6,  1977  (Board  Order  122,  42  FR  46568, 
9/16/77)  and  expanded  on  January  16, 
1985  (Board  Order  289,  50  FR  3371, 
1/24/85).  The  zone  project  currently 
consists  of  the  following  sites  in  the 
Granite  City  area:  Site  i  (47  acres,  2 
parcels)— Tri-City  Regional  Port 
complex,  2801  Rock  Road,  Granite  City; 
Site  2  (90.000  sq.  ft.)— 1603  State  Street, 
Granite  City;  Site  3  (209,000  sq.  ft.)— 
warehouse  facility  at  1100  Niedringhaus 
Avenue,  Granite  City;  and,  Site  4 
(122,600  sq.  ft.)  with  47.600  sq.  ft. 
located  at  2000  Access  Road  and  75,000 
sq.  ft.  located  at  1000  Access  Road, 
Madison. 

The  applicant  is  now  requesting, 
authority  to  expand  the  general-purpose 
zone  to  include  three  new  sites  in 
Madison  County,  Granite  City  and  St. 
Clair  County.  Illinois:  Proposed  Site  5 
(2.254  acres) — Gateway  Commerce 
Center,  intersection  of  270  and  Interstate 
255,  Madison  County.  IL;  Proposed  Site 
6  (458  acres) — River's  Edge  Industrial 
Park  (part  of  the  former  U.S.  Army 
Charles  Melvin  Price  Support  Center). 
1635  West  First  Street,  Granite  City,  IL; 
and.  Proposed  Site  7  (3,851  acres)— 
MidAmerica  Airport,  adjacent  to  the 
Scott  Air  Force  Base  at  the  intersection 
of  Interstate  64  and  Route  4,  St.  Clair 
County,  IL.  The  majority  of  Proposed 
Site  5  is  owned  by  TriSTAR  Business  ' 
Communities  or  its  affiliates.  Proposed 
Site  6  is  owned  by  the  applicant  and  is 
a  partially  developed  industrial  park 
that  is  being  converted  from  military  use 


to  commercial  use.  Proposed  Site  7  is 
owned  and  operated  by  St.  Clair  County. 
This  action  will  also  formally  delete  Site 
2  from  the  zone  plan.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  jiarties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099— 14th  St.  NW.,  Washington,  DC 

20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
May  23,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  die  subsequent  15-day  period  (to 
June  9,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Offices  of  the  Tri-City 
Regional  Port  District,  1635  W.  First 
Street,  Granite  City,  Illinois  62040- 
1838. 

Dated:  March  14,  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  03-6928  Filed  3-21-03:  8:45  am] 

BILUNG  CODE  3S10-OS-P 


interested  parties  additional  time  in 
which  to  comment  on  the  proposals. 
These  ten  related  cases  involve  pending 
subzone  applications  from  the  following 
Foreign-Trade  Zones: 
Foreign-Trade  Zone  143 — Sacramento, 

California 
Foreign-Trade  Zone  170 — Indianapolis, 

Indiana 
Foreign-Trade  Zone  182— Fort  Wayne, 

Indiana 
Foreign-Trade  Zone  29 — Louisville, 

Kentucky 
Foreign-Trade  Zone  47 — Boone  County, 

Kentucky 
Foreign-Trade  Zone  189— Kent -Ottawa- 
Muskegon  Counties,  Michigan 
Foreign-Trade  Zone  46 — Cincinnati, 

Ohio 
Foreign-Trade  Zone  105 — Providence. 

Rhode  Island  . 
Foreign-Trade  Zone  21 — Charleston, 

South  Carolina 
Foreign-Trade  Zone  185— Culpeper, 

Virginia 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  3  copies.  Material  submitted 
will  be  available  at:  Foreign-Trade- 
Zones  Board,  U.S.  Department  of 
Commerce,  Franklin  Court  Building — 
Suite  4100W.  1099  14th  St.  NW.,    . 
Washington ,  DC  20005 . 

Dated:  March  14,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-6929  Filed  3-21-03;  8:45  ami 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  39-2002,  40-2002,  41-2002,  42- 
2002,  43-2002,  44-2002,  45-2002,  4&-2002, 
47-2002,  and  48-2002] 

Flint  Ink  North  America  Corporation- 
Applications  For  Foreign-Trade 
Subzone  Status;  Extension  of 
Comment  Period 

The  comment  periods  for  the  cases 
referenced  above  (67  FR  64088-64096, 
October  17,  2002)  are  being  extended 
again,  to  July  7,  2003.  at  the  request  of 
the  applicant,  which  will  allow 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Export  License  Services— Transfer  of 
License  Ownership,  Requests  for  a 
Duplicate  License 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of  « 

Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
•  public  and  other  Federal  agencies  to 
take  this  opportunity  to  conunent  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  23,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  DOC  Paperwork 
Clearance  Officer.  (202)  482-0266. 
Department  of  Commerce,  Room  6625, 
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14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Mama  Dove,  BIS  ICB 
Liaison.  (202)  482-5211.  Department  of 
Commerce,  Room  6622.  14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Both  activities  are  services  to 
exporters  who  have  either  lost  the 
original  license  record  and  require  a 
duplicate,  or  wish  to  transfer  their 
ownership  of  approved  license  to 
another  party.  Both  activities  are 
currently  approved  under  OMB  control 
numbers  0694-0031  ans  0694-0051.  BIS 
wishes  to  combine  these  activities  into 
one  collection  authority  as  they  both  are 
services  provided  to  the  public  after 
licenses  have  been  issued. 

n.  Method  of  Collection 

Written  notification  from  respondent. 

III.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
of  a  new  collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Response:  1  to  15 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  38. 

Estimated  Total  Annual  Cost:  No 
capital  expenditures  are  required. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information.to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  will  also  become  a  matter  of  public 
record. 

Dated:  March  IB,  2003. 

Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-6883  Filed  3-21-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-54*-807] 

Certain  Cart)on  Steel  Butt-Weld  Pipe 
Fittings  From  Thailand:  Preliminary 
Notice  of  Intent  To  Rescind 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Preliminary  notice  of  intent  to 
rescind  administrative  review. 

SUMMARY:  On  August  27.  2002,  we 
published  the  notice  of  initiation  of  this 
antidumping  duty  review  with  respect 
to  Thai  Benkah  Corporation,  Ltd..  (TBC). 
See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Parr,  67  FR  55000  (August  27,  2002) 
(Notice  of  Initiation).  We  have 
preliminarily  determined  that  the 
review  of  TBC  should  be  rescinded. 
EFFECTIVE  DATE:  March  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Tom  Futtner,  Antidumping/ 
Countervailing  Duty  Enforcement, 
Office  4;  Group  II,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone:  (202)  482-4114  or  482-3814. 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  6.  1992,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  an  antidumping 
duty  order  on  certain  carbon  steel  butt- 
weld  pipe  fittings  from  Thailand  (57  FR 
29702).  On  July  1.  2002.  the  Department 
published  a  "Notice  of  Opportiuiity  to 
Request  an  Administrative  Review"  on 
pipe  fittings  from  Thailand  (67  FR 
44172).  On  July  31.  2002.  the  petitioner 
in  this  proceeding.  Trinity  Fitting 
Group,  requested,  in  accordance  with 
section  351.213(b)  of  the  Department's 
regulations,  an  administrative  review  of 
the  antidumping  duty  order  on  pipe 
fittings  from  Thailand  covering  the 
period  July  1,  2001,  through  June  30, 


2002.  On  August  15,  2002,  TBC 
submitted  a  letter  certifying  that  neither 
it  nor  its  U.S.  affiliate,  Benkan  America, 
Inc.,  sold,  exported  or  shipped  for  entry 
and/or  consumption  in  the  United 
States  subject  merchandise  during  the 
period  of  review  (POR).  We  published  a 
notice  of  initiation  of  the  review  with 
respect  to  TBC  on  August  27,  2002.  See 
Notice  of  Initiation. 

Scope  of  the  Review 

The  product  covered  by  this  order  is 
certain  carbon  steel  butt-weld  pipe 
fittings,  having  an  inside  diameter  of 
less  than  14  inches,  imported  in  either 
finished  or  unfinished  form.  These 
formed  or  forged  pipe  fittings  are  used 
to  join  sections  in  piping  systems  where 
conditions  require  permanent,  welded 
connections,  as  distinguished  from 
fittings  based  on  other  fastening 
methods  [e.g.,  threaded,  grooved,  or 
bolted  fittings).  Carbon  steel  pipe 
fittings  are  currently  classified  under 
subheading  7307.93.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Rescission  of  Administrative  Review 

As  stated  above,  TBC  submitted  a 
letter  certifying  that  neither  it  nor  its 
U.S.  affiliate  Benkan  America,  Inc.,  sold, 
exported,  or  shipped  for  entry  and/or 
consumption  in  the  United  States 
during  the  POR.  Based  on  the 
Department's  shipment  data  query,  we 
are  preliminarily  treating  TBC  as  a  non- 
shipper  for  the  purpose  of  this  review. 
See  Data  Query  (September  10,  2002). 
Therefore,  in  accordance  with  section 
351.213(d)(3)  of  the  Department's 
regulations,  and  consistent  with  our 
practice,  we  preliminarily  determine  to 
rescind  this  review.  Interested  parties 
may  submit  comments  on  these 
preliminary  results.  See  e.g.,  Certain 
Large  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  from  Mexico:  Preliminary  Notice  of 
Intent  to  Rescind  Administrative 
Review,  (67  FR  56531)  (September  4, 
2002);  Stainless  Steel  Bar  from  India; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Review,  and  Partial  Rescission 
of  Administrative  Review,  (65  FR  12209) 
(March  8,  2000). 

Any  interested  party  may  request  a 
hearing  within  30  days  of  the  date  of 
publication  of  this  preliminary  notice. 
See  19  CFR  351.309.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  working 
day  thereafter.  Interested  parties  may 


submit  briefs  no  later  than  30  days  after 
the  date  of  publication  of  this 
preliminary  notice.  Rebuttal  briefs, 
limited  to  issues  raised  in  such  briefs, 
may  be  filed  no  later  than  37  days  after 
the  date  of  publication.  Parties  who 
submit  arguments  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue; 
and  (2)  a  brief  summary  of  the 
argument.  Further,  parties  submitting 
written  comments  should  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  the  issues  raised  in  any 
written  comments  or  at  the  hearing, 
within  120  days  ft-om  the  publication  of 
these  preliminary  results. 

This  notice  is  in  accordance  with 
sections  751(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended,  and  section 
351.213(d)  of  the  Department's 
regulations. 

Dated:  March  14,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  03-6930'Viled  3-21-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-337-8031 

Fresh  Atlantic  Salmon  from  Chile: 
Amended  Rnal  Results  of  200&-2001 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  March  24,  2003. 
SUMMARY:  On  February  11,  2003,  the 
Department  of  Cormnerce  (the 
Department)  published  in  the  Federal 
Register  the  Final  Results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  fresh 
Atlantic  salmon  from  Chile  for  the 
period  July  1,  2000,  through  June  30, 
2001.  See  Notice  affinal  Results  of 
Antidumping  Duty  Administrative 
Review,  Final  Determination  to  Revoke 
the  Order  in  Part,  and  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review:  Fresh  Atlantic  Salmon  From 
Chile.  68  FR  6878  (February  11,  2003) 
(Final  Results).  Based  on  the.  correction 
of  a  ministerial  error,  we  have  made  a 
change  to  the  margin  calculation  for 
respondents  Cultivadora  de  Salmones 
Linao  Ltda.  and  Salmones  Tecmar  S.A 


(collectively,  Linao  and  Tecmar). 
However,  the  margin  for  Linao  and 
Tecmar  continues  to  be  de  minimis 
FOR  FURTHER  MFORMATION  CONTACT: 
D^el  O'Brien  or  Constance  Handley,  at 
(202) 482-1376  or  (202) 482-0631, 
respectively,  AD/CVD  Enforcement 
Office  V,  Group  II,  Import 
Administration,  International  Trade 
.Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  11,  2003,  the  Department 
published  in  the  Federal  Register  the 
Final  Results  of  this  administrative 
review.'  In  the  Final  Results,  Linao  and 
Tecmar  received  a  de  minimis  margin  of 
0.29  percent.  On  February  11,  2003,  L.R. 
Enterprises  made  a  timely  allegation 
that  the  Department  had  made  an  error 
in  the  calculation  of  the  filial  margin  for 
Linao  and  Tecmar.  Specifically,  L.R. 
Enterprises  alleged  that  the  Department 
incorrectiy  calculated  the  constructed 
export  price  (CEP)  profit  ratio  in  the 
margin  program  for  the  second  sub- 
period.2  See  Memorandum  from  Daniel 
O'Brien,  Case  Analyst,  to  Holly  Kuga, 
Acting  Deputy  Assistant  Secretary, 
Group  2  concerning  the  ministerial  error 
allegation,  dated  March  12,  2003 
[Ministerial  Error  Memo). 

Amended  Final  Results 

After  analyzing  the  ministerial  error 
comment  submitted  by  L.R.  Enterprises, 
we  have  determined,  in  accordance  with 
section  771(h)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  19  CFR 
351.224,  that  a  ministerial  error  in  the 
margin  calculation  for  Linao  and 
Tecmar  was  made. 

After  correcting  the  ministerial  error 
the  revised  weighted-average  margin  is 
0.31  percent,  which  is  de  minimis.  Thte 
importer  specific  assessment  rates  are 
unchanged. 

Assessment  Rates 

Absent  an  injunction  from  the  U.S. 
Court  of  International  Trade,  the 


Department  will  issue  appropriate 
assessment  instructions  directly  to 
Customs  within  fifteen  days  of 
publication  of  these  amended  final 
results  of  review. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  March  17,  2003. 
Josepti  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-6939  Filed  3-21-02;  8:45  am] 
BUJNG  COOE  3S10-OS-S 


>  On  March  7,  2003,  the  Department  published  in 
the  Federal  Register  an  Amended  Final  Results  of 
2000-2001  Administrative  Review.  In  this  amended 
final,  the  effective  date  of  revocation  was 
established  for  the  companies  which  were  granted 
revocation  from  the  order. 

2  We  note  that  Linao  and  Tecmar  were  affiliated 
for  only  part  of  the  period  of  review  (POR).  For  the 
period  November  15.  2000  through  June  30,  2001 
we  collapsed  Linao  and  Tecmar  for  purposes  of  our 
analysis.  The  final  cash  deposit  rate  was  based  on 
a  weighted-average  of  the  margins  calculated  for  the 
two  separate  companies  prior  to  Noveihber  15,  2000 
(sub-period  1)  and  the  margin  calculated  for  the 
combined  entity  after  that  date  (sub-period  2).  L.R. 
Enterprises'  allegation  relates  to  the  margin  program 
for  the  combined  entity. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-42S-825] 

Notice  Of  Amended  Final  Results  of 
Antidumping  Duty  Administrathre 
Review:  Stainless  Steel  Sheet  and 
Strip  in  Colls  from  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review  of  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Germany.  

EFFECTIVE  DATE:  March  24,  2003. 
SUMMARY:  On  February  10,  2003,  the 
Department  of  Commerce  published  the 
final  results  for  its  review  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Germany  for  the  period  July  1,  2000, 
through  June  30,  2001.  See  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  Germany, 
(Final-Results)  68  FR  6716  (February  10, 
2003).  We  are  amending  our  final  results 
to  correct  ministerial  errors  alleged  by 
respondent. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  or  Robert  James,  AD/CVD 
'  Enforcement  Group  HI,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
at  202-482-1121  or  202-482-0649, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  the  Review 

For  purposes  of  this  order,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
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10.5  percent  or  more  of  chromium,  with 

or  without  other  elements.  The  subject 

sheet  and  strip  is  a  flat-rolled  product  in 

coils  that  is  greater  than  9.5  mm  in 

width  and  less  than  4.75  mm  in 

thickness,  and  that  is  annealed  or 

otherwise  heat  treated  and  pickled  or 

otherwise  descaled.  The  subject  sheet 

and  strip  may  also  be  further  processed 

(e.g.,  cold-rolled,  polished,  aluminized, 

coated,  etc.)  provided  that  it  maintains 

the  specific  dimensions  of  sheet  and 

strip  following  such  processing. 
Tne  merchandise  subject  to  this  order 

is  classiHed  in  the  Harmonized  Tariff 

Schedule  of  the  United  States  (HTS)  at 

subheadings:  7219.13.00.31, 

7219.13.00.51,  7219.13.00.71, 

7219.13.00.81,7219.14.00.30, 

7219.14.00.65.  7219.14.00.90. 

7219.32.00.05.  7219.32.00.20. 

7219.32.00.25.  7219.32.00.35, 

7219.32.00.36,  7219.32.00.38, 

7219.32.00.42,  7219.32.00.44, 

7219.33.00.05,  7219.33.00.20, 

7219.33.00.25,  7219.33.00.35. 

7219.33.00.36,  7219.33.00.38, 

7219.33.00.42,  7219.33.00.44, 

7219.34.00.05,  7219.34.00.20, 

7219.34.00.25,  7219.34.00.30, 

7219.34.00.35,  7219.35.00.05. 

7219.35.00.15.  7219.35.00.30, 

7219.35.00.35.  7219.90.00.10. 

7219.90.00.20,  7219.90.00.25, 

7219.90.00.60,  7219.90.00.80, 

7220.12.10.00,  7220.12.50.00, 

7220.20.10.10,  7220.20.10.15, 

7220.20.10.60.  7220.20.10.80. 

7220.20.60.05.  7220.20.60.10. 

7220.20.60.15,  7220.20.60.60, 

7220.20.60.80,  7220.20.70.05. 
7220.'20.70.10.  7220.20.70.15, 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  sheet  and  strip  that 
is  not  annealed  or  otherwise  heat  treated 
and  pickled  or  otherwise  descaled;  (2) 
sheet  and  strip  that  is  cut  to  length;  (3) 
plate  (i.e.,  flat-rolled  stainless  steel 
products  of  a  thickness  of  4.75  mm  or 
more);  (4)  flat  wire  (i.e..  cold-rolled 
sections,  with  a  prepared  edge, 
rectangular  in  shape,  of  a  width  of  not 
more  than  9.5  mm):  and  (5)  razor  blade 
steel.  Razor  blade  steel  is  a  flat-rolled 
product  of  stainless  steel,  not  further 
worked  than  cold-rolled  (cold-reduced), 
in  coils,  of  a  width  of  not  more  than  23 
mm  and  a  thickness  of  0.266  mm  or  less, 
containing,  by  weight.  12.5  to  14.5 


percent  chromium,  and  certified  at  the 
time  of  entry  to  be  used  in  the 
manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"l(d). 

In  response  to  comments  by  interested 
parties,  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  order.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  for 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  between  0.002  and  0.05  percent,  and 


total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  nun.  It  exhibits 
magnetic  remanence  between  9.000  and 
12.000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  propHetary  trade  names 
such  as  "Arnokrome  III."  ' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1 700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  nun.  It  is  generally 
provided  in  thicknesses  between  0.635* 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  conunonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 


'  "Arnokrome  III'"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
2  "Giiphy  36"  is  a  trademark  of  Imphy,  S.A. 
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proprietary  trade  names  such  as 
"Durphynoxl7."3 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).^  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 


0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6."  5 

Amendment  of  Final  Results 

On  February  10,  2003,  the  Department 
of  Commerce  (the  Department) 
published  its  final  results  for  its  review 
of  the  antidumping  duty  order  on 
stainless  steel  sheet  and  strip  in  coils 
from  Germany  for  the  period  of  July  1, 
2000  through  June  30,  2001.  See  Notice 
of  Final  Results  of  Antidumping  Duty 
Administrative:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Germany,  [Final 
Results)  68  FR  6716  (February  10,  2003). 

In  accordance  with  19  CFR 
351.224(c),  on  February  11,  2003, 
ThyssenKrupp  Nirosta  GmbH  and 
ThyssenKrupp  VDM  GmbH  (hereafter 
referred  to  as  TKN)  timely  filed  an 
allegation  that  the  Department  made 
ministerial  errors  in  the  Final  Results. 
Petitioners  did  not  comment  on  the 
■  Final  Results. 

TKN  contends  that  in  its  Final 
Results,  the  Department  inadvertently 
did  not  convert  the  U.S.  sales  and 
expense  data  of  Ken-Mac,  an  affiliated 
reseller,  from  a  per-pound  basis  to  a  per- 
himdredweight  basis,  consistent  with 
other  U.S.  sales  and  expenses.  In 
addition,  TKN  notes  that  the 
Department  deducted  indirect  selling  . 
expenses  incurred  in  the  home  meu'ket 
(DINDIRSU)  from  U.S.  price  for  only 
Krupp  Hoesch  Steel  Products,  Inc. 
(KHSP)'s  U.S.  sales.  The  Department, 


however,  did  not  include  DINDIRSU  in 
the  CEP  offset.  See  TKNs  February  10, 
2003  submission. 

The  Department's  regulations  define  a 
ministeriad  error  as  one  involving 
"addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial."  19  CFR  351.224(f). 

After  reviewing  TKN's  allegations  we 
have  determined,  in  accordance  with  19 
CFR  351.224,  that  the  Final  Results 
includes  several  ministerial  errors.  We 
agree  with  both  allegations:  we 
imintentionally  overlooked  converting 
Ken-Mac's  U.S.  sales  and  expense  data 
from  a  per-pound  basis  to  a  per- 
hundredweight  basis.  Moreover,  we 
unintentionally  omitted  DINDIRSU  in 
the  CEP  offset  for  KHSP's  U.S.  sales.  See 
19  CFR  351.412(f).  Therefore,  we  are 
amending  the  Final  Results  to  the  reflect 
the  correction  of  the  above-cited 
ministerial  errors  described  above.  All 
changes  to  the  margin  program  can  be 
found  in  the  analysis  memorandum.  See 
Memorandum  to  the  File  fttim  Patricia 
Tran  through  Robert  James,  Program 
Manager,  "Analysis  for  TKN  for  the 
Amended  Final  Results  of  the 
Administrative  Review  of  Stainless 
Steel  Sheet  and  Strip  in  Coils  ttom 
Germany"  for  the  period  of  July  1.  2000 
through  June  30,  2001,  dated  March  17, 
2003. 

The  revised  weighted-average 
dumping  margin  is  as  follows: 


Manufacturer  /  Exporter 

Final  Weighted-Average 
Margin  (percentage) 

Amended  Final  Weighted- 
Average  Margin  (percentage) 

TKN  

4.77 

4.74 

Consequently,  we  are  issuing  and 
publishing  these  amended  final  results 
and  notice  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act. 

Dated:  March  17,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-6931  Filed  3-21-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-583-831] 

Stainless  Steel  Sheet  and  Strip  in  Colls 
from  Taiwan:  Extension  of  Time  Limits 
for  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
Intematipnal  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Extension  of  time  limits  for  the 
preliminary  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Conunerce 
("the  Department")  is  extending  the 


time  limits  for  the  preliminary  results  of 
the  antidumping  duty  administrative 
review  of  stainless  steel  sheet  and  strip 
("SSSS")  bom  Taiwan. 
EFFECTIVE  DATE:  March  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Mueller,  AD/CVD  Enforcement 
Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5811.  ^ 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1,  2002,  the  Department 
published  a  notice  of  opportunity  to 


"Durphynox  17"  is  a  trademaiic  of  Imphy,  S.A. 


*  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


5-GIN4  Mo,"  "GINS"  and  ••GIN6 "  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 
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request  an  administrative  review  of  the 
antidumping  duty  order  on  SSSS  from 
Taiwan.  See  Antidumping  or 
Countervailing  Duty  Order.  Finding,  or 
Suspended  Investigation:  Opportunity 
to  Request  Administrative  Review,  67 
FR  44172  (July  1,  2002).  On  July  30, 
2002,  Yieh  United  Steel  Corporation 
("YUSCO")  and  Chia  Far  Industrial 
Factory  Co.  Ltd. ("Chia  Far").  Taiwanese 
producers  of  subject  merchandise, 
requested  that  the  Department  conduct 
an  administrative  review  of  their  sales 
of  subject  merchandise  during  the 
period  of  review  ("FOR").  On  July  31, 
2002,  petitioners  '  requested  that  the 
Department  conduct  an  administrative 
review  of  Chia  Far,  YUSCO,  Tung  Mujig 
Development  Co..  Ltd.  ("Tung  Mung ') 
and  Ta  Chen  Stainless  Pipe  Co.,  Ltd. 
("Ta  Chen").  On  August  27,  2002.  the 
Department  published  a  notice  of 
initiation  of  a  review  of  SSSS  from  ' 
Taiwan  covering  the  period  July  1,  2001 
through  June  30,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  67  FR  55000 
(August  27.  2002).  The  preliminary 
results  of  review  are  currently  due  on 
April  2,  2003. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  ("the  Act"),  and 
section  351.213(h)(2)  of  the 
Department's  regulations,  state  that  if  it 
is  not  practicable  to  complete  the  review 
within  the  time  specified,  the 
administering  authority  may  extend  the 
245-day  period  to  issue  its  preliminary 
results  by  120  days.  Completion  of  the 
preliminary  results  of  this  review  within 
the  245-day  period  is  impracticable  for 
the  following  reasons: 

•  The  review  involves  a  large  number  of 
transactions  and  complex  adjustments; 

•  All  companies  include  sales  and  cost 
investigations  which  require  the 
Department  to  gather  and  analyze  a 
significant  amount  of  information 
pertaining  to  each  company's  sales 
practices,  manufacturing  costs  and 
corporate  relationships;  and 

•  Tne  review  involves  examining 
complex  relationships  between  the 
producers  and  their  customers  and 
suppliers. 

Tnerefore.  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  and  section 
351.213(h)(2)  of  the  Department's 
regulations,  we  are  extending  the  time 
period  for  issuing  the  preliminary 


<  Petitioners  are  Allegheny  Ludlum  Corporation. 
AK  Steel  Corporation,  Butler  Armco  Independent 
Union,  |&L  Specialty  Steel,  Inc.,  United  States 
Steelworkers  of  America,  AFL-CIO/CLC,  and 
Zanesville  Armco  Independent  Organization. 


results  of  review  by  90  days  until  July 
1.  2003.  The  final  results  continue  to  be 
due  120  days  after  the  publication  of  the 
preliminary  results.  This  notice  is 
issued  and  published  in  accordance 
with  Section  751(a)(3)(A)  of  the  Act.  and 
section  351.213(h)(2)  of  the 
Department's  regulations. 

March  14,  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
|FR  Doc.  03-6934  Filed  3-21-03;  8:45  am) 
BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-824] 

Notice  of  Extension  of  Time  Limit  of 
ttte  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  Italy 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
of  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
from  Italy. 

SUNMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  of  the  preliminary  results  of 
the  antidumping  duty  administrative 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  Italy. 
EFFECTIVE  DATE:  March  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand.  AD/CVD 
Enforcement,  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington  DC  20230; 
telephone:  (202)  482-3207. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1.  2002.  the  Department 
published  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  Italy. 
See  Antidumping  or  Countervailing 
Duty  Order,  Finding,  or  Suspended 
Investigation:  Opportunity  to  Request 
Administrative  Review,  67  FR  44172 
(July  1.  2002).  On  July  29,  2002. 
Thyssen  Krupp  Acciai  Speciali  S.p.A. 
("TKAST"),  an  Italian  producer  of 
subject  merchandise  requested  that  the 
Department  conduct  an  administrative 


review.  On  August  27.  2002.  the 
Department  published  a  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils,  for  the 
period  July  1 .  2001  through  June  30. 
2002.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27.  2002). 
The  preliminary  results  of  this 
administrative  review  are  currently  due 
no  later  than  April  2.  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  and  section  351.213(h)(2)  of  the 
Department's  regulations,  the 
Department  may  extend  the  deadline  for 
completion  of  the  preliminary  results  of 
a  review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
results  within  the  statutory  time  limit  of 
245  days  from  the  date  on  which  the 
review  was  initiated.  Due  to  the 
•  complexity  of  issues  present  in  this 
administrative  review,  such  as  home 
market  affiliated  downstream  sales,  and 
complicated  cost  accounting  issues,  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  this  review 
within  the  original  time  period  provided 
in  section  751(a)(3)(A)  of  the  Act  and 
section  351.213(h)(2)  of  the 
Department's  regulations.  Therefore,  we 
are  extending  the  due  date  for  the 
preliminary  results  by  120  days,  until 
no  later  than  July  31.  2003.  The  final 
results  continue  to  be  due  120  days  after 
the  publication  of  the  preliminary 
results. 

Dated:  March  14.  2003. 
Barbara  E.  Tillman. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
[FR  Doc.  03-6935  Filed  3-21-03;  8:45  am) 
BtLUNG  COOC  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 
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Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  Applications  may  be 
exaniined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W.  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  03-009. 

Applicant:  Baylor  College  of 
Medicine,  One  Baylor  Plaza,  Houston, 
TX  77030. 

Instrument:  Electron  Microscope, 
ModelJEM-1230. 

Manufacturer:  JEOL  Ltd.,  Japan. 

Intended  Use:  The  instrument  is 
intended  to  be  used  in  research  to 
understand  the  molecular  biology  and 
replication  strategies  of  rotaviruses  and 
caliciviruses,  visualize  viruses  fit)m 
clinical  isolates  or  grown  in  tissue 
culture,  and  visualizing  virus-like 
particles,  produced  using  a  baculovirus 
expression  system  to  determine  particle 
integrity.  The  virus-like  peirticles  are 
used  in  research  to  develop  vaccines 
against  rotavirus  and  calciviruses. 

Application  accepted  by 
Commissioner  of  Customs:  February  20, 
2003. 

Docket  Number:  03-01 0. 

Applicant:  Vanderbilt  University,  110 
21st  Avenue  South,  Suite  1110, 
Nashville,  TN  37203. 

Instrument:  Scanning  Near-field 
Optical  Microscope,  Model 
AlphaSNOM. 

Manufacturer:  Wissenschaftliche 
Instrumente  und  Technologie  GmbH, 
Germany. 

Intended  Use:  The  instrument  is^ 
intended  to  be  used  to  map,  at  scales  as 
small  as  1  nm,  the  morphological, 
optical,  magnetic  and  electronic 
properties  of  many  novel  thin  films  and 
nanostructures.  Research  includes  thin- 
film  structures  on  MEMS  components; 
silicon  carbide  power  MOSFETS; 
pulsed  laser  deposition  of  organic  films 
and  organic/inorganic  interfaces;  and 
diamond  nanotip  applications. 

Application  accepted  by 
Commissioner  of  Customs:  February  27. 
2003. 

Docket  Number:  03-011. 

Applicant:  Rice  University,  CBEN 
MS-63,  P.O.  Box  1892,  Houston.  TX 
77251-1892. 

Instrument:  Electron  Microscope, 
Model  JEM-2010. 

Manufacturer:  JEOL  Ltd.,  Japan. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  investigate  the 
microstnictures  and  properties  of 


biomaterials,  nanomaterials,  cells, 
tissues  and  related  materials.  Objectives 
pursued  in  these  investigations  include: 

(1)  Nano-articles:  widely  preparing 
nano-articles  via  chemical  synthesis  and 
elucidation  of  their  structure/surface 
chemistry/catalysis  relationships  for 
advanced  applications. 

(2)  DNA-coated  gold  nanopariicles:  a 
method  of  Gold-nanoparticle  attached 
phase  transition  will  be  introduced. 

(3)  Nanotubes:  investigating 
controllable  growth,  reaction  with  cells, 
and  their  applications  in  AFM. 

Application  accepted  by 
Commissioner  of  Customs:  February  28, 
2003. 

Docket  Number:  03-012. 

Applicant:  Beckman  Research 
Institute  of  the  City  of  Hope  National 
Medical  Center,  1450  E.  Duarte  Road, 
Duarte,  CA  91010. 

Instrument:  Electron  Microscope, 
Model  Tecnai  G^  12  TWIN. 

Manufacturer:  FEI  Company,  The 
Netherlands. 

Intended  Use:  The  instrument  is 
intended  to  be  used  in  biomedical 
research  projects  including: 

(1)  Dystrophia  myotonica  protein 
kinase  (DMPK)  RNA  in  myoblasts  from 
individuals  affected  with  muscular 
dystrophy. 

(2)  Physiolegy  of  Synapse. 

(3)  Hydrogen,peroxides  in  intestinal 
inflammation  in  cancer. 

Objectives  of  the  investigations  are: 

(1)  To  understand  how  the  pathogenic 
DMPK  RNA  molecules  disrupt  normal 
muscle  tissue  differentiation, 

(2)  To  study  membrane  retrieval 
mechanisms  after  exocytosis,  the  role  of 
dynamin  in  vesicle  release  and  the  role 
of  choline  acetyltransferase  in  the 
formation  of  synaptic  vesicles,  and 

(3)  To  understand  the  role  of 
glutathione  peroxidase  in  the 
maintenance  of  healthy  intestinal 
epithelia. 

Application  accepted  by 
Commissioner  of  Customs:  February  28. 
2003. 

Docket  Number:  03-013, 

Applicant:  The  University  of 
Louisiana  at  Lafayette,  104  University 
Circle,  LafayStte,  LA  70504. 

Instrument:  Nuclear  Microprobe  » 

System  Components. 

Manufacturer:  Oxford  Microbeams 
Limited,  United  Kingdom. 

Intended  Use:  The  instruments  are 
intended  to  be  used  to  develop  a  new 
system  to  provide  analysis  and  imaging 
of  microscopic  areas  on  surfaces  and 
near-surfaces  of  inorganic  and  organic 
materials.  The  objective  of  the 


experiments  are  to  construct  a 
prototypic  system  which  can  focus  an 
ion  beam  into  a  spot  size  less  than  one 
micrometer  square  with  sufficient  beam 
current  to  allow  elemental  mapping  of 
small  areas  on  surfaces  of  n^aterials  and 
to  use  that  system  to  develop  techniques 
for  microscopic  materials  analysis. 

Application  accepted  by 
Commissioner  of  Customs:  March  3, 
2003. 

Gerald  A.  Zerdy, 

Program  Manager,  Statuton'  Import  Programs 

Staff. 

(FR  Doc.  03-6933  Filed  3-21-03;  8:45  am] 

BIUJNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

MetroHealtti  Medical  Center;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Electron  Microscope 

This  is  a  decision  pursuant  to  section  ' 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651.  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
Suite  4100W.  U.S.  Department  of 
Commerce.  Franklin  Court  Building. 
1099  14th  Street,  NW.,  Washington.  DC. 

Docket  Number:  03-006. 

Applicant:  MetroHealth  Medical 
Center,  Cleveland,  OH  44109-1998. 

Instrument:  Electron  Microscope, 
Model  Tecnai  G^  12  TWIN. 

Manufacturer:  FEI  Company.  The 
Netherlands. 

Intended  Use:  See  notice  at  68  FR 
8210. 

Order  Date:  December  23,  2002. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
^t  the  time  the  instrument  was  ordered. 

Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 

^jperald  A.  Zerdy, 

Program  Manager.  Statuton'  Import  Programs 

Staff. 

[FR  Doc.  03-6932  Filed  3-21-03:  8:45  am] 

BiUJNO  COOE  3S10-OS-P 


14198 


Federal  Register /Vol.  68,  No.  56 /Monday.  March  24.  2003 /Notices 


DEPARTMEhfT  OF  COMMERCE 
International  Trade  Administration 

[C-475-819] 

Corrections  to  Notice  of  Initiation  of 
Countervailing  Duty  New  Stiipper 
Review:  Certain  Pasta  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  March  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cho  or  Craig  Matney,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230: 
telephone  (202)  482-3798  or  (202)  482- 
1778.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Corrections  to  Initiation  and 
Preliminary  Results  Dates  of  Review 

On  March  5,  2003.  the  Department  of 
Commerce  published  its  Notice  of 
Initiation  of  Countervailing  Duty  Mew 
Shipper  Review:  Certain  Pasta  from 
Italy.  68  FR  10446.  In  that  notice,  the 
intiation  of  the  review  was  dated 
February  21,  2003.  Further,  we 
indicated  that  pursuant  to  19  CFR 
351.214(h)(i).  we  intend  to  issue  the 
preliminary  results  of  the  review  not 
later  than  180  days  from  the  date  of 
publication  of  the  notice. 

We  issue  this  notice  to  correct  and 
amend  the  initiation  and  preliminary 
result  dates, of  the  review  because  of  a 
typographical  error.  The  intiation  of  the 
review  should  be  dated  February  27, 
2003,  and  pursuant  to  19  CFR 
351.214(h)(i),  we  intend  to  issue  the 
preliminary  results  of  the  review  not 
later  than  180  days  from  this  corrected 
date  of  initiation. 

This  notice  is  published  pursuant  to 
section  751(a)  of  the  Act  and  19  CFR 
351.214. 

Dated:  March  18,  2003. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  03-6940  Fried  3-21-03;  8:4.")  am) 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Overseas  Trade  Missions 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 
action:  Notice. 


SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions.  For  a  more  complete 
description,  obtain  a  copy  of  the 
mission  statement  from  the  contact 
officer  indicated  for  each  individual 
mission  below. 

Commercial  Security  Trade  Mission  to 
Canada 

Ottawa,  Montreal  and  Toronto,  June 
16-19,  2003.  Recruitment  closes  April 
16.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Connie  Irrera.  U.S.  Department  of 
Commerce,  telephone  (514)  398-9695. 
ext.  2262,  ore-mail  to 
Connie.Irrera@mail.doc.gov. 

Automotive  Supply  Chain  Trade 
Mission  to  Central  Mexico 

Aguascalientes  and  Silao,  September 
21-24,  2003.  Recruitment  closes  on  June 
30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Nielsen,  U.S.  Department  of 
Commerce,  telephone  (520)  670-5540, 
or  e-mail  to  Eric.Nielsen@mail.doc.gov. 

Recruitment  and  selection  of  private 
sector  participants  for  these  trade 
missions  will  be  conducted  according  to 
the  Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  dated  March  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Nisbet,  U.S.  Department  of 
Commerce,  telephone  (202)  482-5657, 
or  e-mail  Tom_Nisbet@ita.doc.gov. 

Dated:  March  18,  2003. 
Thomas  H.  Nisbet, 

Director.  Export  Promotion  Coordination. 

Office  of  Planning.  Coordination  and 

Management. 

[FR  Dor.  03-6908  Filed  3-21-03;  8:45  am] 

BILUNG  CODE  3510-OR-U 


Administration,  Department  of 

Commerce  (DOC). 

ACTION:  Notice  of  public  scoping 

process. 


DEPARTMENT  OF  COMMERCI^ 

National  Oceanic  and  Atmospheric 
Administration 

Initiation  of  the  Public  Scoping 
Process  for  the  Preparation  of  a 
Seagrass  Restoration  Programmatic 
Environmental  Impact  Statement 
(PEIS)  for  the  Florida  Keys  National 
Marine  Sanctuary  (FKNMS)  and  a  Coral 
Reef  Restoration  PEIS  for  FKNMS  and 
Flower  Garden  Banks  National  Marine 
Sanctuary  (FGBNMS) 

AGENCY:  National  Marine  Sanctuaries 
Program  (NMSP)  and  the  Office  of 
Response  and  Restoration  (OR&R), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric  • 


SUMMARY:  The  National  Marine 
Sancturaries  Program  (NMSP)  and  hte 
Office  of  Response  and  Restoration 
(OR&R)  intend  to  prepare  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  for  the  restoration  of 
seagrass  communities  in  the  Florida 
Keys  National  Marine  Sanctuary 
(FKNMS)  as  well  as  a  PEIS  for  the 
restoration  of  coral  reef  communities  in 
FKNMS  and  the  Flower  Garden  Banks 
National  Marine  Sanctuary  (FGBNMS). 
A  Notice  of  Intent  (NOI)  for  the  Coral 
PEIS  was  previously  published  on 
February  17.  2000,  but  document 
preparation  has  been  delayed  until  now. 
The  PEISs  will  describe  and  address 
physical  injury  to,  loss  of,  and 
destruction  of  these  communities  that 
result  from  anthropogenic  activities, 
such  as  vessel  groundings  and 
anchoring  within  the  National  Marine 
Sanctuaries.  The  PEISs  will  also 
describe  and  cheu'acterize  the  different 
approaches  and  methodologies  that  may 
be  implemented  to  restore,  replace,  or 
acquire  the  equivalent  of  such  injured, 
destroyed,  or  lost  resources.  This  notice 
is  being  published  in  the  Federal 
Register  to  advise  other  agencies  and 
the  public  of  the  intent  to  prepare  PEISs, 
and  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  th^  document. 
DATES:  Written  comments  from  all 
interested  parties  must  be  received  on  or 
before  April  15,  2003.  Two  scoping 
meetings  were  held  on  March  6,  2003, 
in  Marathon,  Florida.  Local  media  and 
targeted  electronic  mail  listings  are 
being  used  to  notify  those  interested  in 
development  of  the  PEISs.  The  Final 
PEISs  are  expected  to  be  completed  by 
March  2004. 

ADDRESSES:  Written  comments  and 
requests  for  information  should  be  sent 
to  Harriet  Sopher,  NOAA  National 
Marine  Sanctuaries  Program,  SSMC-4, 
1305  East- West  Highway,  11th  Floor, 
Silver  Spring.  MD  20910,  phone  301- 
713-3145  xl09, 
harriet.sopher@noaa.gov. 

Comments  and  materials  received  in 
response  to  this  notice  will  be  available 
for  public  inspection,  by  appointment, 
at  the  address  above. 
SUPPLEMENTARY  INFORMATION:  The 
National  Marine  Sanctuary  System  was 
established  under  the  National  Marine 
Sanctuaries  Act  (NMSA;  previously 
known  as  title  III  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act).  16  U.S.C.  1431  et  seq.  The  NMSA 
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authorizes  the  Secretary  of  Commerce  to 
identify  and  designate  certain  areas  of 
the  marine  environment  which  are  of 
special  national  significance  as  National 
Marine  Sanctuaries,  and  provides 
authority  for  comprehensive  and 
coordinated  conservation  and 
management  of  these  marine  areas,  and 
activities  affecting  them,  in  a  maimer 
that  complements  existing  regulatory 
authorities.  Further,  section  312  of  the 
NMSA  (16  U.S.C.  1443)  provides  that 
any  person  who  destroys,  causes  the 
loss  of,  or  injures  any  Sanctuary 
resource  is  liable  to  the  United  States  for 
response  costs  and  damages.  Monies 
received  are  used  to  reimburse  the 
Secretary  for  response  actions  and 
damage  assessments  and  to  fund  the 
restoration,  replacement,  or  acquisition 
of  the  equivalent  of  injured,  destroyed, 
or  lost  Sanctuary  resources. 
■     To  help  protect  and  manage  the 
ecological,  historical,  educational, 
recreational,  and  aesthetic  qualities  of 
the  National  Marine  Sanctuaries,  the 
National  Marine  Sanctuaries  Program 
(NMSP)  and  OR&R  will  prepare  a 
seagrass  restoration  PEIS  for  Florida 
Keys  National  Marine  Sanctuary 
(FKNMS)  and  a  coral  reef  restoration 
PEIS  for  the  FKNMS  and  Flower^arden 
Banks  National  Marine  Sanctuary.  The 
PEISs,  among  other  objectives,  will  set 
forth  methodologies  and  guidelines  for 
restoration  actions  arising  out  of  injuries 
to  Sanctuary  resources.  It  is  NMSP's 
intent  to  prepare  these  PEISs  such  that 
a  tiered  process  can  be  used  in  the 
preparation  of  future  environmental 
documents  concerning  restoration 
actions  within  National  Marine 
Sanctuaries.  Accordingly,  the  PEISs  will 
facilitate  the  development  of  both 
subsequent  enviroiunental  assessments 
(EAs)  jmd  individual  restoration  plans 
designed  to  restore  Sanctuary  resources. 
Public  scoping  meetings  were  held  in 
Marathon,  FL,  on  March  6,  2003. 
Extensive  local  media  and  notification 
through  targeted  electronic  mail  listings 
are  being  used  prior  to  the  preparation 
of  the  Draft  PEISs  for  those  persons, 
agencies,  and/or  organizations 
interested  in  contributing  comments  for 
the  development  of  the  Draft  PEISs. 
Public  meetings  will  also  be  held 
concurrent  with  the  public  comment 
period  to  accept  comments  on  the  Draft 
PEIS.  Notice  of  these  subsequent 
meetings  will  be  published  in  the 
Federal  Register.  All  substantive 
comments  provided  during  the  public 
comment  period,  both  written  and  oral, 
will  be  considered  in  the  preparation  of 
the  Final  PEIS  and  will  become  part  of 
the  public  record  (i.e.,  names,  addresses, 
letters  of  comment,  comment  provided 
during  public  meetings).  Comments  and 


suggestions  are  invited  from  all 
interested  parties  to  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  and  all  significant  issues  are 
identified.  Comments  and/or  questions' 
concerning  the  preparation  of  these 
PEISs  should  be  directed  to  Harriet 
Sopher  at  the  address  or  phone  listed 
above. 

The  following  draft  outlines  will  form 
the  basis  for  the  scoping  discussion. 

Proposed  draft  outline  for  the  Coral 
Reef  Restoration  PEIS: 

1.  Executive  Summary 
1.  Overview 

1.1.1  Introduction 

1.1.2  Background 

1.1.3  Purpose  and  need  for  action 

1.1.4  Summary  and  scope  of  programmatic 
environmental  impact  statement 

2.  Restoration  Alternatives 

2.1  No  Action 

2.2  Physical  Restoration 

2.2.1  Debris,  Sediment  and  Rubble 
Removal 

2.2.2  Emergency  Stabilization 

2.2.3  Framework  and  Rubble  Stabilization 

2.2.3.1  Limestone  boulders  and  tremie 
concrete 

2.2.3.2  Preformed  concrete/limestone  units 

2.2.3.3  In  situ  formation  of  semi-artificial 
substrate 

2.2.3.4  Concrete  pillows,  geotextile 
mattresses,  tubes  filled  with  concrete 

2.2.3.5  Gabions,  prefabricated  steel  or 
tenser  grid  cages  containing  loose  rubble 

2.3.6  Revetment  mats 

2.3  Biological  Restoration  ' 

2.3.1  Emergency  Triage 

2.3.2  Transplantation 

2.3.3  Enhancement  of  Recruitment 

2.3.4  Community  Modification 

2.4  Acquisition  of  Equivalent  Natural 
Resources  and  Services 

2.5  Criteria  for  Determining 
Environmentally  Appropriate 
Alternative(s) 

2.5.1  Recovery  Time  Horizons 

2.5.2  Potential  for  Collateral  Injury 

2.5.3  Susceptibility  to  additional  injui^ 
from  natural  disturbance  events 

2.5.4  Siisceptibility  to  additional  injury 
from  human-caused  disturbances 

2.5.5  Technical  feasibility 

2.5.6  Likelihood  of  success 

2.5.7  Significance  of  the  injured  resource 

3.  Affected  Environment 

3.1  Habitat  Types 

3.2  Florida  Keys,  Florida 
3.2.1  Physical  Environment 

'  3.2.2  Biological  Resources 

3.2.3  Cultural  Resources 

3.2.4  Social  and  Economic  Environment 

3.2.5  Existing  Jurisdictional 
Responsibilities  and  Institutional 
Arrangements 

3.3  Flower  Gardens  and  Stetson  Bank,  Gulf 
of  Mexico 

3.3.1  Physical  Environment 

3.3.2  Biological  Resources 

3.3.3  Cultural  Resources 

3.3.4  Social  and  Economic  Environment 

3.3.5  Existing  Jurisdictional 
Responsibilities  and  Institutional 
Arrangements 


4.  Environmental  Consequences 

4.1  Environmental  Impacts 

4.2  Cumulative  Effects 

4.3  Mitigation  Measures 

Proposed  draft  outline  for  the  Seagrass 
Restoration  PEIS: 

1.  Purpose  of  and  Need  for  Action 

1.1  Purpose 

1.2  Need  for  Proposed  Action     . 

2.  Seagrass  Restoration  Alternatives 

2.1  Seagrass  Restoration  Selection 
Alternatives 

2.2  Seagrass  Restoration  Options 

2.2.1  No-Action 

2.2.2  Seagrass  Transplants 

2.2.3  Bird  Stakes 

2.2.4  Fertilizer  Spikes 

2.2.5  Sediment  Fill 

2.2.6  Sediment  Tubes 

2.2.7  Berm  Redistribution 

2.2.8  Channel  Markers 

2.3  Proposed  Actions 

3.  Affected  Environment 

3.1  Location  and  Area  Uses . 

3.2  Surrounding  Land  Use 

3.3  Climate 

3.4  Air  Quality 

3.5  Noise 

3.6  Geology 

3.7  Water  Quality 

3.8  Physical  Parameters 

3.9  Biological  Resources 

3.10  Cultural  Resources 

3.11  Hazardous  and  Toxic  Substances 

3.12  Socioeconomics 

3.13  Quality  of  Life 

4.  Environmental  and  Socioeconomic 
Consequences 

4.1  Introduction 

4.2  No  Action  Alternative 

4.3  Seagrass  Transplant  Alternative 

4.4  Bird  Stakes  Alternative 

4.5  Fertilizer  Spikes  ^. 

4.6  Sediment  Fill  Alternative 

4.7  Sediment  Tubes 

4.8  Ber*i  Redistribution  Alternative 

4.9  Channel  Markers 

4.10  Cumulative  Effects 

4.11  Mitigation  Measures 

4.12  Conclusions 

5.  Implementation  of  the  Regional 
Restoration  Plan 

6.  Relationship  to  Other  Laws  and  Programs 

Dated:  March  3.  2003. 
Jamison  S.  Hawkins, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  03-6878  Filed  3-21-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  031403E] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Rshery  of  the  Gulf  of  Mexico; 
Antendment  21;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA). 

Commerce 

action:  Notice  of  public  hearings; 

request  for  comments. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  hearing  to  receive 
comments  on  the  Council's  proposed 
Amendment  21  to  the  Reef  Fish  Fishery 
Management  Plan  (Amendment  21)  to 
extend  the  time  period  for  the  Madison/ 
Swanson  and  Steamboat  Lumps  marine 
reserves  beyond  their  |une  16,  2004, 
expiration  date. 

DATES:  The  public  hearing  will  be  held 
in  April.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  Written  comments  should 
be  sent  to.  and  copies  of  the  scoping 
document  are  available  from,  the  Gulf 
Council.  3018  U.S.  Highway  301,  North, 
Suite  1000.  Tampa.  Florida  33619. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran.  Population  Dynamics 
Statistician.  Gulf  of  Mexico  Fishery 
Management  Council;  telephone  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
public  hearing  will  be  convened  on  the 
Council's  proposed  Amendment  21  to 
extend  the  time  period  for  the  Madison/ 
Swanson  and  Steamboat  Lumps  marine 
reserves  beyond  their  June  16,  2004, 
expiration  date. 

The  Madison/Swanson  and  Steamboat 
Lumps  marine  reserves  were 
implemented  on  June  19,  2000,  with  a 
4— year  sunset  provision.  The  Madison/ 
Swanson  site  is  approximately  1l5 
square  nautical  miles  in  size  and  is 
located  about  40  nautical  miles 
southwest  of  Apalachicola  City.  FL. 
Steamboat  Lumps  is  approximately  104 
square  nautical  miles  in  size  and  is 
located  about  95  nautical  miles  west  of 
Tarpon  Springs,  FL.  Within  each  area, 
fishing  is  prohibited  for  all  species 
except  for  highly  migratory  species,  i.e., 
tunas,  marlin,  oceanic  sharks,  sailHshes, 
and  swordfish.  These  marine  reserves 
were  created  primarily  to  protect  a 
portion  of  the  gag  spawning 
aggregations  and  to  protect  a  portion  of 
the  offshore  population  of  male  gag.  The 
areas  are  also  suitable  habitat  and 
provide  protection  for  many  other 
species,  such  as  scamp,  red  grouper, 
Warsaw  grouper,  speckled  hind,  red 
snapper,  red  porgy,  and  others. 

It  was  the  Council's  intent  to  prohibit 
the  use  of  any  fishing  gear  within  the 
closed  areas  in  order  to  maximize 
enforceability  of  the  closed  area  as  well 
as  minimize  the  negative  impact  from 
incidental  catch  and  release  of  reef  fish 
while  targeting  other  species.  For  this 


Federal  Register /Vol.  68,  No.  56 /Monday.  March  24,  2003/NoUces 


Federal  Register /Vol.  68,  No.  56 /Monday,  March  24,  2003 /Notices 


14201 


reason,  the  Council  asked  that  the 
NMFS  Highly  Migratory  Species  (HMS) 
Division  implement  compatible  closed 
area  regulations  for  the  species  under 
their  management  jurisdiction  (tunas, 
swordfish.  oceanic  sharks,  and 
billfishes).  This  led  to  a  legal  challenge 
from  a  recreational  fishing  organization. 
The  recreational  organization  felt  that 
restrictions  on  fishing  for  migratory 
species  higher  up  in  the  water  column 
were  unwarranted  because  they  would 
have  no  impact  on  the  bottom  reef  fish 
species.  As  part  of  a  settlement  to  the 
legal  challenge,  NMFS  agreed  to  hold 
the  Council's  request  to  implement  an 
HMS  closure  in  abeyance  while  research 
is  conducted  into  the  impact  of  the  no- 
take  areas,  the  effect  of  pelagic  trolling 
on  and  ability  to  reach  reef  fish  species, 
and  the  impact  on  enforceability  by 
allowing  pelagic  trolling  in  the  no-take 
areas.  Reports  on  the  results  of  the 
research  into  these  areas  are  scheduled 
to  be  presented  at  the  May  12-15,  2003. 
Council  meeting  where  final  action  is  to 
be  taken.  No  action  will  result  in  the 
two  reserves  expiring  on  June  16,  2004, 
and  the  areas  re-opening  to  all  fishing. 

The  public  hearing  will  be  held  from 
7  p.m.  to  10  p.m. Wednesday,  April  9. 
2003,  Tampa  Airport  Hilton.  2225  Lois 
Avenue,  Tampa,  FL;  telephone:  813- 
877-6688. 

In  addition,  public  testimony  will  be 
taken  at  the  May  12-15.  2003.  Council 
meeting  at  the  Edgewater  Beach  Resort. 
11212  Front  Beach  Road,  Panama  City 
Beach.  FL.  (The  exact  date  and  time  for 
public  testimony  at  the  May  Council 
meeting  will  be  announced  at  a  later 
time.) 

Copies  of  the  draft  amendment  for 
these  meetings  can  be  obtained  by 
calling  813-228-2815. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  April  2. 
2003.  , 

Dated:  March  19.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  03-6958  Filed  3-21-03;  8:45  am) 

BILUNQ  CODE  3610-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.031903A] 

New  England  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its  Joint 
Enforcement  Oversight  Committee  and 
Advisory  Panel  and  its  Groundfish 
Oversight  Committee  in  April,  2003  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic  zone 
(EEZ).  Recommendations  from  these 
groups  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meetings  will  be  held  on 
April  7  and  8,  2003.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held 
in  Newbun'port  and  Wakefield,  MA. 
See  SUPPLEMENTARY  INFORMATION  for 
specific  locations. 

Council  address:  New  England  ^ 
Fishery  Management  Council.  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Executive  Director.  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Monday.  April  7,  2003  at  9:30  a.m.  - 
Joint  Enforcement  Committee  and 
Advisory  Panel  Meeting. 

Location:  New  England  Fishery 
Management  Council  Office.  50  Water 
Street.  Mill  i2.  Newburyport.  MA  01950; 
telephone:  (978)  465-0492. 

Tne  committee  and  advisory  panel 
will  discuss  and  review  the  Monkfish 
enforcement  analysis.  They  will  also 
discuss  and  review  the  Habitat 
enforcement  analyses  for  Amendment 
10  to  the  Scallop  Fishery  Management 
Plans  (FMP)  and  Groundfish 
Amendment  1 3  FMP.  They  also  plan  to 
discuss  and  recommend  Vessel 
Monitoring  System  (VMS)  requirements 
in  the  U.S./Canada  agreement  area.  The 
U.S.Coast  Guard  is  concerned  if  there 
are  (1)  vessels  required  to  have  VMS, 
and  (2)  vessels  in  the  area  that  just  sign- 
in  for  a  fixed  period,  at  the  same  time. 
Given  time  they  will  review  other 
business. 


Tuesday,  April  8.  2003  at  9:30  a.m.  - 
Groundfish  Oversight  Committee 
Meeting. 

Location:  Sheraton  Colonial,  One 
Audubon  Road,  Wakefield,  MA  01880;  • 
telephone:  (781)  245-9300. 

The  committee  will  meet  to  continue 
development  of  Amendment  13  to  the 
Northeast  Multispecies  (FMP).  They 
will  provide  additional  advice  and 
guidance  in  order  to  clarify  the 
management  measures  that  have  been 
identified  for  the  Amendment.  They 
will  also  refine  the  measures  for 
administering  a  hard  Total  Allowable 
Catch  (TAG),  will  consider  and  act  on 
advice  from  the  NMFS  on 
improvements  to  other  measures,  and 
will  develop  recommendations  to 
improve  the  administration  of  an 
alternative  to  use  fishing  years  1996 
through  2001  as  the  baseline  period  for 
establishing  effective  days-at-sea  for 
limited  access  permits.  The  Committee 
will  receive  a  report  on  measures  to 
implement  a  U.S./Canada  resource 
sharing  understanding  and  may  develop 
additional  recommendations  for  the 
Council's  consideration.  Also  on  the 
agenda  is  the  review  analysis  of 
rebuilding  periods  and  reference  points 
provided  by  the  Plan  Development 
Team. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  March  19,  2003.  '     , 

Matteo  J.  Milazzo, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  03-6959  Filed  3-21-03;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  oh  a 
Commercial  Availability  Request  under 
ttie  Andean  Trade  Promotion  and  Drug 
Eradication  Act  (ATPDEA) 

March  20,  2003. 

AGENCY:  The  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Request  for  public  comments 

concerning  a  request  for  a  determination 

that  certain  cotton  corduroy  fabrics,  for 

use  in  apparel  articles,  cannot  be 

supplied  by  the  domestic  industry  in 

commercial  quantities  in  a  timely 

manner  under  the  ATPDEA. 

SUMMARY:  On  March  17,  2003  the 
Chairman  of  CITA  received  a  petition 
from  Breaker  Jeanswear/ARC 
International  alleging  that  certain  dyed 
cotton  corduroy  fabrics  (see  Annex  I  for 
product  specifications),  classified  in 
subheading  5801.22.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  for  use  in 
apparel  articles  including  men's  and 
boys'  jackets  and  pants,  women's  and 
girls'  jackets,  dresses,  skirts,  shorts,  and 
pants,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  maimer.  It 
requests  that  apparel  of  such  fabrics  be 
eligible  for  preferential  treatment  under 
the  ATPDEA.  CITA  hereby  solicits 
public  comments  on  this  request,  in 
particular  with  regard  to  whether  such 
fabrics  can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  Comments  must  be 
submitted  by  April  8.  2003,  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Room  3001,  United  States  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.  Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact:  Richard  Stetson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Autliority:  Section  204  (b)(3)(B)(ii)  of  the 
ATPDEA.  Presidential  Proclamation  7616  of 
October  31,  2002,  Executive  Order  13277  of 
November  19,  2002,' and  the  United  States 
Trade  Representative's  Notice  of  Further 
Assignment  of  Functions  of  November  25, 
2002. 

BACKGROUND: 

The  ATPDEA  provides  for  quota-  and 
duty-fi«e  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
generally  limited  to  products 


manufactured  from  yams  and  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  ATPDEA  also 
provides  for  quota-  and  duty-free 
treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 
ATPDEA  beneficiary  countries  from 
fabric  or  yam  that  is  not  formed  in  the 
United  States  or  a  beneficiary  country, 
if  it  has  been  determined  that  such 
fabric  or  yam  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  Pursuant 
to  Executive  Order  No.  13277  (FR 
70305)  and  the  United  States  Trade 
Representative's  Notice  of  Redelegation 
of  Authority  and  Further  Assignment  of 
Functions  (FR  Doc.  02-30427),  the 
President's  authority  to  determine 
whether  yams  or  fabrics  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  imder  the  ATPDEA  has  been 
delegated  to  CITA. 

On  March  17,  2003,  the  Chairman  of 
CITA  received  a  petition  from  Breaker 
Jeanswear/ARC  International  of  Miami, 
Florida,  alleging  that  certain  dyed 
cotton  corduroy  fabrics,  (see  Annex  I  for 
product  specifications),  classified  in 
subheading  5801.22.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  for  use  in 
apparel  articles  including  men's  and 
boys'  jackets  and  pants,  women's  and 
girls'  jackets,  dresses,  skirts,  shorts,  and 
pants,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  marmer  and 
requesting  quota-  and  duty-free 
treatment  under  the  ATPDEA  for 
apparel  articles  that  are  both  cut  and 
sewn  in  one  or  more  ATPDEA 
beneficiary  countries  from  such  fabrics. 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  these  fabrics  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
fabrics  that  are  supplied  by  the  domestic 
industry  in  commercial  quemtities  in  a 
timely  manner  are  substitutable  for 
these  fabrics  for  purposes  of  the 
intended  use.  Comments  must  be 
received  no  later  than  April  8,  2003. 
Interested  persons  are  invited  to  submit 
six  copies  of  such  conmients  or 
information  to  the  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  room  3100,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  N.W., 
Washington,  DC  20230. 

If  a  comment  alleges  that  these  fabrics 
can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  maimer,  CITA  will  closely 
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review  any  supporting  documentation, 
such  as  a  signed  statement  by  a 
manufacturer  of  the  fabrics  stating  that 
it  produces  the  fabrics  that  are  the 
subject  of  the  request,  including  the 
quantities  that  can  be  supplied  and  the 
time  necessary  to  fill  an  order,  as  well 
as  any  relevant  infonnation  regarding 
past  production. 

Product  Specitications: 


CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building.  14th  and  Constitution 


1 .  Dyed  Corduroy 
Fabric: 

Fiber  Composition: 
Fabric  weight: 
Construction: 

2.  Dyed  Corduroy 
Fabric: 

Fiber  Composition(s): 

Fabric  weight: 
Construction: 


100  %  cotton 

271  g/m2  (grams  per  square  meter) 

Woven  20  x  45,  16s  x  16s 

6  -  8  wales  per  centimeter 


98%  cotton,  2%  spandex 

97%  cotton.  3%  spandex 

271g/m2  (grams  per  square  meter) 

Woven  20  x  45,  16s  x  16s  plus  70  denier  (spandex) 

6-8  wales  per  centimeter 


[FR  Doc.03-7061  Filed  3-20-03:  1:53  pm| 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection;  Comment 
Request;  Citizens  Band  Base  Station 
Antennas 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 


SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  requests  comments 
on  a  proposed  extension  of  approval  of 
a  collection  of  information  from 
manufacturers  and  importers  of  citizens 
band  base  station  antennas.  The 
collection  of  information  is  in 
regulations  implementing  the  Safety 
Standard  for  Omnidirectional  Citizens 
Band  Base  Station  Antennas  (16  CFR 
part  1204).  These  regulations  establish 
testing  and  recordkeeping  requirements 
for  manufacturers  and  importers  of 
antennas  subject  to  the  standard.  The 
Commission  will  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  an  extension  of 
approval  of  this  collection  of 
information  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  The  Office  of  the  Secretary  must 
receive  comments  not  later  than  May  23, 
2003. 


ADDRESSES:  Written  comments  should 
be  captioned  "Citizens  Band  Base 
Station  Antennas"  and  mailed  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
that  office.  Room  502,  4330  East-West 
Highway.  Bethesda,  Maryland  20814. 
Written  comments  may  also  be  sent  to 
the  Office  of  the  Secretary  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os@cpSc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of  16 
CFR  Part  1204,  call  or  vmte  Linda  L. 
Glatz,  Office  of  Planning  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301 )  504-7671 . 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1982,  the  Commission  issued  the 
Safety  Standard  for  Omnidirectional 
Citizens  Band  Antennas  (16  CFR  part 
1204)  to  reduce  risks  of  death  and 
serious  injury  that  may  result  if  an 
omnidirectional  antenna  contacts  an 
overhead  power  line  while  being 
erected  or  removed  from  its  site.  The 
standard  contains  performance  tests  to 
demonstrate  that  an  antemia  will  not 
transmit  a  harmful  electric  current  if  it 
contacts  an  electric  power  line  with  a 
voltage  of  14,500  volts  phase-to-ground. 
Certification  regulations  implementing 
the  standard  require  manufacturers. 


Avenue.  N.W..  Washington.  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

James  C.  Leonard  ID. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Annex  I 


importers,  and  private  labelers  of 
antennas  subject  to  the  standard  to 
perform  tests  to  demonstrate  that  those 
products  meet  the  requirements  of  the 
standard,  and  to  maintain  records  of 
those  tests.  The  certification  regulations 
are  codified  at  16  CFR  Part  1204. 
Subpart  B. 

The  Commission  uses  the  information 
compiled  and  maintained  by 
manufacturers,  importers,  and  private 
labelers  of  antennas  subject  to  the 
standard  to  help  protect  the  public  from 
risks  of  injury  or  death  associated  with 
omnidirectional  citizens  band  base 
station  antennas.  More  specifically,  this 
information  helps  the  Commission 
determine  that  antennas  subject  to  the 
standard  comply  with  all  applicable 
requirements.  The  Commission  also 
uses  this  infonnation  to  obtain 
corrective  actions  if  omnidirectional 
citizens  band  base  station  antennas  fail 
to  comply  with  the  standard  in  a 
manner  which  creates  a  substantial  risk 
of  injury  to  the  pubUc.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  in  the 
certification  regulations  under  control 
number  3041-0006.  OMB's  most  recent 
extension  of  approval  expires  on  May 
31,  2003.  The  Commission  now 
proposes  to  request  an  extension  of 
approval  without  change  for  the 
collection  of  information  in  the 
certification  regulations. 


B.  Estiiiiated  Burden 

The  Commission  staff  estimates  that 
about  5  firms  manufacture  or  import 
citizens  band  base  station  antennas 
subject  to  the  standard.  The 
Commission  staff  estimates  that  the 
certification  regulations  will  impose  an 
average  annual  burden  of  about  220 
hours  on  each  of  those  firms.  That 
burden  will  result  from  conducting  the 
testing  required  by  the  regulations  and 
maintaining  records  of  the  results  of  that 
testing.  The  total  annual  burden 
imposed  by  the  regulations  on 
manufacturers  and  importers  of  citizens 
band  base  station  antennas  is 
approximately  1,100  hours. 

The  hourly  wage  for  the  testing  and 
recordkeeping  required  to  conduct  the 
testing  and  maintain  records  required  by 
the  regulations  is  about  $42.32,  for  an 
estimated  annual  cost  to  the  industry  of 
$46,552. 

C.  Request  for  Comments 

The  Commission  solicits  written 

comments  from  all  interested  persons 

about  the  proposed  collection  of 

information.  The  Commission 

specifically  solicits  information  relevant 

to  the  following  topics: 

— Whether  the  collection  of  information 
described  above  is  necessary  for  the 
proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

— Whether  the  estimated  burden  of  the 
proposed  collection  of  information  is 
accurate; 

— Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

— Whether  the  burden  imposed  by  the 
collection  of  infonnation  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms 
of  information  technology. 

Dated:  March  19,  2003. 
Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 

Commission. 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 


review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  23, 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget.  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to"  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  18,  2003. 

John  Tressler. 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension  of  a 
cmrently  approved  collection. 

Title:  State  educational  agency  local 
educational  agency,  and  school  data 
collection  and  reporting  under  ESEA. 
title  I.  part  A. 

Frequency:  Annually. 

Affected  Public:  State,  local,  or  tribal 
gov't.  SEAs  or  LEAs  (primary).  Federal 
government  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  33759. 

Burden  Hours:  2586428. 
Abstract:  Title  I.  part  A  of  the 
Elementary  and  Secondary  Education 
Act.  as  amended  by  the  No  Child  Left 
Behind  Act.  requires  State  educational 
agencies,  local  educational  agencies, 
and  schools  to  collect  and  disseminate 
information  to  dociunent  progtess, 
inform  parents  and  the  public,  and 
provide  services  to  at-risk  students  and 
their  teachers. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2142.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
viVa7i.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-91346.  Please  specify  the 
^  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  kathy.axt.@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Federal  Student  Aid 

Type  of  Review:  New  collection. 

Title:  Federal  Perkins  Loan  Program 
Master  Promissory  Note  (JS). 

Frequency:  On  occasion,  annually. 

Affected  Public:  Individuals  or 
household  (primary),  businesses  or 
other  for-profit,  not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  690,000. 

Burden  Hours:  345,000. 

Abstract:  The  promissory  note  is  the 
means  by  which  a  Federal  Perkins  Loan 
borrower  promises  to  repay  his  or  her 
loan. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections  '  link  and 
by  clicking  on  link  niunber  2185.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
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Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO  RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at  his 
e-mail  address  joe.schuhart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Federal  Student  Aid 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Fiscal  Operations  Report  for 
2002-2003  and  Application  to 
Participate  for  2004-2005  (FISAP)  and 
Reallocation  Form  E40-4P  (JS). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions  (primary),  businesses  or 
other  for-profit.  State,  local,  or  tribal 
gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1. 

Burden  Hours:  25876. 

Abstract:  This  application  data  will  be 
used  to  compute  the  amount  of  funds 
needed  by  each  school  for  the  2004- 
2005  award  year.  The  Fiscal  Operations 
Report  data  will  be  used  to  assess 
program  effectiveness,  account  for  funds 
expended  during  the  2002-2003  award 
year,  and  as  part  of  the  school  funding 
process.  The  reallocation  form  is  part  of 
the  FISAP  on  the  web.  Schools  will  use 
it  in  the  summer  to  return  unexpended 
funds  for  2002-2003  and  request 
supplemental  FWS  funds  for  2003- 
2004. 

Requests  for  copies  of  the  submission 
for  OMB  review:  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2208.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO  RIMG@ed.gov  or  faxed  to 
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202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at  his 
e-mail  address  joe.scbubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  03-6873  Filed  3-21-03:  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMIARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  23, 
2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 


necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  March  18,  2003. 

|ohn  Tressler, 

Lt^der,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New  collection. 

rifr/e.  Culturally  Based  Education  for 
American  Indian/ Alaska  Native  Students: 
School  Feasibility  Survey  and  Questionnaire 
(Kl). 

Frequency:  Other:  one-time. 

Affected  Public:  Stale,  local,  or  tribal  govt. 
SEAs  or  LEAs  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Kesfjonses:  180. 
Burden  Hours:  20.5. 

Abstract:  This  survey  is  proposed  as  part 
of  a  feasibility  study  to  determine  whether  it 
is  possible  to  conduct  experimental  or  quasi- 
experimental  studies  in  Native  language  and 
culture  educational  interventions.  This 
survey  will  identify  possible  study  sites. 
These  sites  must  have  culturally  based 
education  programs  in  place  for  American 
Indian  and  Alaska  Natives  students  and  must 
indicate  that  it  is.  possible  to  conduct  such  a 
scientirically  designed  study. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  2242. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  to  the  e-mail 
address  Vivian.reese@ed.gov.  Requests  may 
also  be  electronically  mailed  to  the  internet 
address  OCIO  RIMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Kalrina  Ingalls  at  her  e-mail 
address  Katrina.ingalls@ed.gov  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

|FR  Doc.  03-6874  Filed  3-21-03;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Written  Findings  and 
Compiiance  Agreement 

AGENCY:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTK)N:  Notice  of  written  findings  and 

compliance  agreement. 

summary:  Section  457  of  the  General 
Education  Provisions  Act  (GEPA) 
authorizes  the  U.S.  Department  of 
Education  to  enter  into  a  compliance 
agreement  with  a  recipient  that  is  failing 
to  comply  substantially  with  Federal 
program  requirements.  In  order  to  enter 
into  a  compliance  agreement,  the 
Department  must  determine,  in  written 
findings,  that  the  recipient  cannot 
comply  until  a  future  date  with  the 
applicable  program  requirements,  and 
that  a  compliance  agreement  is  a  viable 
means  of  bringing  about  such 
compliance.  On  April  4,  2002.  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Assistant 
Secretary)  entered  into  a  compliance 
agreement  with  the  Montana  Office  of 
Public  Instruction  (OPI).  Under  section 
457(b)(2)  of  GEPA,  the  virritten  findings 
and  compliance  agreement  must  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Martinez,  U.S.  Department  of 
Education,  Office  of  Elementary  and 
Secondary  Education,  400  Maryland 
Avenue,  SW..  Room  3W212, 
Washington,  DC  20202-6132. 
Telephone:  (202)  260-2493. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  Under 
Title  I,  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (Title 
I),  each  State,  including  the  District  of 
Columbia  and  Puerto  Rico,  was  required 
to  develop  or  adopt,  by  the  1997-98 
school  year,  challenging  content 
standards  in  at  least  reading/language 
arts  and  mathematics  that  describe  what 
the  State  expects  all  students  to  know 
ai^d  be  able  to  do.  Each  State  also  was 
required  to  develop  or  adopt 
performance  standards  aligned  with  its 
content  standards  that  describe  three 
levels  of  proficiency  to  determine  how 
well  students  are  mastering  the  content 
standards.  Finally,  by  the  2000-2001 


school  year,  each  State  was  required  to 
develop  or  adopt  a  set  of  student 
assessments  in  at  least  reading/language 
arts  and  mathematics  that  would  be 
used  to  determine  the  yearly 
performance  of  schools  in  enabling 
students  to  meet  the  State's  performance 
standards. 

OPI  submitted,  and  the  Department 
approved,  evidence  that  it  has  content 
standards  in  at  least  reading/language 
arts  and  mathematics.  In  November 
2000,  OPI  submitted  evidence  of  its 
final  assessment  system.  The 
Department  submitted  that  evidence  to 
a  panel  of  three  assessment  experts  for 
peer  review.  Following  that  review,  the 
Acting  Deputy  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Acting  Deputy  Assistant  Secretary) 
concluded  that  OPI's  proposed  final 
assessment  system  did  not  meet  a 
number  of  the  Title  I  requirements. 

Section  454  of  GEPA,  20  U.S.C.  1234c, 
sets  out  the  remedies  available  to  the 
Department  when  it  determines  that  a 
recipient  "is  failing  to  comply 
substantially  with  any  requirement  of 
law"  applicable  to  Federal  program 
funds  the  Department  administers. 
Specifically,  the  Department  is 
authorized  to — 
.    (1)  Withhold  funds; 

(2)  Obtain  compliance  through  a  cease 
and  desist  order; 

(3)  Enter  into  a  compliance  agreement 
with  the  recipient;  or 

(4)  Take  any  other  action  authorized 
by  law. 

20  U.S.C.  1234c(a)(l)  through  (a)(4). 

In  a  letter  dated  July  6,  2001  to  Linda 
H.  McCuUoch,  Superintendent  of  Public 
Instruction  for  Montana,  the  Acting 
Deputy  Assistant  Secretary  notified  OPI 
that,  in  order  to  remain  eligible  to 
receive  Title  I  funds,  it  must  enter  Into    , 
a  compliance  agreement  with  the 
Department.  The  purpose  of  a 
compliance  agreement  is  "to  bring  the 
recipient  into  full  compliance  with  the 
applicable  requirements  of  law  as  soon 
as  feasible  and  not  to  excuse  or  remedy 
past  violations  of  such  requirements." 
20  U.S.C.  1234f(a).  In  order  to  enter  into 
a  compliance  agreement  with  a 
recipient,  the  Department  must 
determine,  in  written  findings,  that  the 
recipient  cannot  comply  until  a  future 
date  with  the  applicable  program 
requirements,  and  that  a  compliance 
agreement  is  a  viable  means  for  bringing 
about  such  compliance. 

On  April  4,  2002,  the  Assistant 
Secretary  issued  written  findings, 
holding  that  compliance  by  OPI  with 
the  Title  I  standards  and  assessment 
requirements  is  genuinely  not  feasible 
imtil  a  futiu«  date.  Having  submitted  its 


assessment  system  for  peer  review  in 
November  2000,  OPI  was  not  able  to 
make  the  significant  changes  to  its 
system  that  the  Departmeixt's  review 
required  in  time  to  meet  the  spring  2001 
statutory  deadline  to  have  approved 
assessments  in  place.  As  a  result,  OPI 
administered  its  unapproved  assessment 
system  in  2001.  The  Assistant  Secretary 
also  determined  that  a  compliance 
agreement  represents  a  viable  means  of 
bringing  about  compliance  because  of 
the  steps  OPI  has  already  taken  to 
comply  and  the  plan  it  lias  developed 
for  further  action.  The  agreement  sets 
out  the  action  plan  that  OPI  must  meet 
to  come  into  compliance  with  the  Title 
I  requirements.  This  plan,  coupled  with 
specific  reporting  requirements,  will 
allow  the  Assistant  Secretary  to  monitor 
closely  OPI's  progress  in  meeting  the 
terms  of  the  compliance  agreement.  The 
Superintendent  of  Public  Instruction  for 
Montana,  Linda  H.  McCuUoch,  signed 
the  agreement  on  April  1,  2002  and  the 
Assistant  Secretary  signed  the 
compliance  agreement  on  April  4.  2002. 

As  requiredby  section  457(b)(2)  of 
GEPA.  20  U.S.C.  1234f(b)(2).  the  text  of 
the  Assistant  Secretary's  written 
findings  is  set  forth  as  appendix  A  and 
the  compliance  agreement  is  set  forth  as 
appendix  B  of  this  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  Text  or  Adobe  Portable 
Document  Format  (PDF),  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free,  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  is  available  on 
GPO  access  at:  http://tx-ww.access.gpo.gov/ 
nara/index.html 

(Authority:  20  U.S.C.  1234c.  1234f.  6311) 

Dated:  March  12.  2003. 
Eugene  W.  Hickok, 

Under  Secretary  of  Education. 

Appendix  A— Text  of  the  Written 
Findings  ef  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 

I.  Introduction 

The  Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Assistant  Secretary')  of 
the  U.S.  Department  of  Education 
(Department)  has  determined,  pursuant  to  20 
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U.S.C.  1234c:  and  1234f,  that  the  Montana 
Office  of  Public.  Instruction  (OPl)  has  failed 
to  comply  substantially  with  certain 
requirements  of  Title  1,  Part  A  of  the 
Elementary  and  Setxindarv  Education  Act  of 
1965  (Title  1).  20  U.S.C.  6.301  et  spq..  and  that 
it  is  not  fea.sible  for  OPI  to  achieve  full 
compliance  immediately.  Specifically,  the 
Assistant  Secretary  has  determined  that  OPI 
failed  to  meet  a  number  of  the  Title  1 
requirements  concerning  the  development  of 
performance  standards  and  an  aligned 
assessment  system  within  the  statutory 
timeframe. 

■    For  the  following  reasons,  the  Assistant 
Secretary  has  concluded  that  it  would  be 
appropriate  to  enter  into  a  compliance 
agreement  with  OPI  to  bring  it  into  full 
compliance  as  .soon  as  feasible.  During  the 
effective  period  of  the  compliance  agreement, 
which  ends  three  years  from  the  date  of  these 
findings.  OPI  will  be  eligible  to  receive  Title 
1  funds  as  long  as  it  complies  with  the  terms 
and  conditions  of  the  agreement  as  well  as 
the  provisions  of  Title  1,  Part  A  and  other 
applicable  P'ederal  statutory  and  regulatory 
requirements. 

II.  Relevant  Statutory  and  Regulatory 
Provisions 

A.  Title  I.  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  1965 

Title  I,  Part  A  of  the  Elementary  and 
Secondary  Education  Act  of  ise.-i  (Title  I).  20 
U.S.C.  6301  et  seq.,  provides  financial 
assistance,  through  State  educational 
agencies,  to  local  educational  agencies  to 
provide  services  in  high-poverty  schools  to 
students  who  are  failing  or  at  risk  of  failing 
to  meet  the  State's  student  performance 
standards.  Under  Title  I.  each  State, 
including  the  District  of  Columbia  and  Puerto 
Rico,  was  required  to  develop  or  adopt,  by 
the  1997-98  school  year,  challenging  content 
standards  in  at  l^ast  reading/language  arts 
and  mathematics  that  describe  what  the  State 
expects  all  students  to  know  and  be  able  to 
do  and  performance  standards,  aligned  with 
those  content  standards,  that  describe  three 
levels  of  proficiency  to  determine  how  well 
students  are  mastering  the  content  standards. 

By  the  2000-2001  school  year.  Title  I 
required  each  State  to  develop  or  adopt  a  set 
of  student  assessments  in  at  least  reading/ 
language  arts  and  mathematics  that  would  be 
used  to  determine  the  yearly  performance  of 
schools  and  school  districts  in  enabling 
students  to  meet  the  State's  performance 
standards.  These  assessments  must  meet  the 
following  requirements: 

•  The  assessments  must  be  aligned  to  a 
State's  content  and  performance  standards. 

•  They  must  be  administered  annually  to 
students  in  at  least  one  grade  in  each  of  three 
grade  ranges:  grades  3  through  3,  grades  6 
through  9,  and  grades  10  through  12. 

•  They  must  be  valid  and  reliable  for  the 
purpose  for  which  they  are  used  and  of  high 
technical  quality. 

•  They  must  involve  multiple  measures, 
including  measures  that  assess  higher-order 
thinking  skills. 

•  They  must  provide  for  the  inclusion  of 
all  students  in  the  grades  assessed,  including 
students  with, disabilities  and  limited  English 
proficient  students. 


•  They  must  provide  individual  reports. 

•  Results  from  the  assessments  rhust  be 
disaggregated  and  reported  by  major  racial 
and  ethnic  groups  and  other  categories. 
20  U.S.C.  6311(b)(3).' 

B.  The  General  Education  Provisions  Act 

The  General  Education  Provisions  Act 
(GEPA)  provides  a  number  of  options  when 
the  A.ssistanI  Secretary  determines  a 
recipient  of  Department  funds  is  "failing  to 
comply  substantially  with  any  requirement  of 
law  applicable  to  such  funds."  20  U.S.C. 
1234c.  In  such  rase,  the  Assistant  Secretary 
is, authorized  to — 

(1)  Withhold  funds: 

(2)  Obtain  compliance  through  a  cease  an5 
desist  order; 

(3)  Enter  into  a  compliance  agreement  with 
the  recipient:  or 

(4)  Take  anv  other  action  authorized  by 
law.  20  U.S.C.  1234c.(a)(l)  through  (a)(4). 

Under  section  457  of  GEPA,  the  Assistant 
Secretary  may  enter  into  a  compliance 
agreement  with  a  recipient  that  is  failing  to 
comply  substantially  with  specific  program 
requirements.  20  U.S.C.  1234f.  The  purpose 
of  a  compliance  agreement  is  "to  bring  the 
recipient  into  full  compliance  with  the 
applicable  requirements  of  the  law  as  soon  as 
feasible  and  not  to  excu.se  or  remedy  past 
violations  of  such  requirements."  20  U.S.C. 
1234f(a).  Before  entering  into  a  compliance 
agreement  with  a  recipient,  the  Assistant 
Secretary  mlist  hold  a  hearing  at  which  the 
recipient,  affected  students  and  parents  or 
their  representatives,  and  other  interested 
parties  are  invited  to  participate.  At  that 
hearing,  the  recipient  has  the  burden  of 
persuading  the  A.ssistant  Secretary  that  full 
compliance  with  the  applicable  requirements 
of  law  is  not  feasible  until  a  future  date  and 
that  a  compliance  agreement  is  a  viable 
means  for  bringing  about  such  compliance. 
20  U.S.C.  1234f(b)(l).  If.  on  the  basis  of  all 
the  available  evidence,  the  Assistant 
Secretary  determines  that  compliance  un.til  a 
future  date  is  genuinely  not  feasible  and  that 
a  compliance  agreement  is  a  viable  means  for 
bringing  about  such  compliance,  the 
Assistant  Secretary  must  make  written 
findings  to  that  effect  and  publish  those 
findings,  together  with  the  substance  of  any 
compliance  agreement,  in  the  Federal 
Register.  20  U.S.C.  1234f(b)(2). 


'  On  lanuary  8,  2002.  Title  I  of  the  Elementary 
and  Secondary  Education  Act  was  reauthorized  by 
file  No  Child  Ufl  Behind  Act  of  2001  (NCLB)  (Pub. 
L.  107-110).  The  NCLB  made  several  significant 
changes  to  the  Title  I  standards  and  assessment 
requirements.  First,  it  requires  that  each  State 
develop  academic  content  and  student  achievement 
stnndards  in  science  by  the  2005-06  school  year. 
Second,  by  the  2005-06  school  year,  it  requires  a 
system  of  aligned  assessments  in  each  of  grades  3 
through  8  and  once  during  grades  10  through  12. 
Third,  it  requires  science  assessments  in  at  least 
three  grade  spans  by  the  2007-08  school  year. 
Fourth,  the  NCLB  significantly  changes  the 
definition  of  adequate  yearly  progress  each  State 
must  establish  to  hold  schools  and  school  districts 
accountable,  based  on  data  from  the  2001-02  test 
administration.  Finally,  by  the  2002-03  school  year, 
the  NCLB  requires  Stale  and  school  district  report 
cards  that  include,  among  other  things,  assessment 
results  disaggregated  by  various  subgroups,  two- 
year  trend  data,  and  percent  of  students  tested. 


A  compliance  agreement  must  set  forth  an 
expiration  date,  not  later  than  three  years 
from  the  date  of  these  written  findings,  by 
which  time  the  recipient  must  be  in  full 
compliance  with  all  program  requirements: 
20  U.S.C.  1234f(c)(l).  In  addition,  a 
compliance  agreement  must  contain  the 
terms  and  conditions  with  which  the 
recipient  must  comply  during  the  period  that 
agreement  is  in  effect.  20  U.S.C.  1234f(c)(2). 
If  the  recipient  fails  to  comply  with  any  of 
the  terms  and  conditions  of  the  compliance 
agreement,  the  Assistant  Secretary  may 
consider  the  agreement  no  longer  in  effect 
and  may  take  anv  of  the  t:ompliance  actions 
described  previously.  20  U.S.C.  1234f(d). 

III.  Analysis 

A.  Overview  of  Issues  To  Be  Resolved  in 
Determining  Whether  a  Compliance 
Agreement  Is  Appropriate 

In  deciding  whether  a  compliance 
agreement  between  the  Assistant  Secretary 
and  OPI  is  appropriate,  the  Assistant 
Secretary  must  first  determine  whether 
compliance  by  OPI  with  the  Title  1  standards 
and  assessment  requirements  is  genuinely 
not  feasible  until  a  future  date.  20  U.S.C. 
1234f(b).  The  second  issue  that  the  Assistant 
Secretary  must  resolve  is  whether  OPI  will  be 
able,  within  a  period  of  up  to  three  years,  to 
come  into  compliance  with  the  Title  I 
requii:ements.  Not  only  must  QPI  come  into 
full  compliance  by  the  end  of  the  effective 
period  of  the  compliance  agreement,  it  must 
also  make  steady  and  measurable  progress 
toward  that  objective  while  the  compliance 
agreement  is  in  effect.  If  such  an  outcome  is 
not  possible,  then  a  compliance  agreement 
between  the  Assistant  Secretary  and  OPI 
would  not  be  appropriate. 

B.  OPI  Has  Failed  To  Comply  Substantially 
With  Title  I  Standards  and  Assessment 
Requirements 

In  November  2000,  OPI  submitted  evidence 
of  its  final  assessment  system.  The  Assistant 
Secretary  submitted  that  evidence  to  a  panel 
of  three  a.ssessment  experts  for  peer  review. 
Following  that  review,  the  Acting  Deputy 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  (Acting  Deputy 
Assistant  Secretary)  concluded  that  OPI's 
proposed  final  assessment  system  did  not 
meet  a  number  of  the  Title  I  requirements. 
Specifically,  the  Acting  Deputy  Assistant 
Secretary  determined  that  OPI  must  do  the 
following: 

•  Provide  evidence  that  Montana's 
performance  standards  are  aligned  with  your 
State  content  standards,  and  that  a  broad  base 
of  stakeholders  was  involved  in  the 
development  of  the  performance  standards. 

•  Complete  the  development  of  the  second 
phase  of  the  Montana  assessment  system 
addressing  multiple  measures  that  assess 
higher  order  thinking  skills  and  the  portions 
qf  the  State  standards  that  are  not  currently 
being  assessed.  Montana  must  describe  the 
design  of  this  phase  of  the  assessment 
system,  including  the  content  to  be  assessed, 
the  processes  by  which  the  system  is  to  be 
created,  the  nature  of  the  scores  to  be 
produced,  and  how  the  scores  will  be 
aggregated  for  decision  making  at  the  school, 
district,  and  State  levels. 


•  Provide  evidence  of  further  objective 
alignment  studies  completed  by  teachers  and 
other  experts  knowledgeable  about 
Montana's  content  standards  and  submit  the 
results  for  peer  review.  Montana  previously 
submitted  for  peer  review  evidence  of  a  study 
done  by  the  contractor  of  the  alignment 
between  the  ITBS  and  ITED  and  Montana's 
content  standards. 

•  For  the  Alternate  Assessment  Scale. 
Montana  must  provide  evidence  of  technical 
quality,  the  timeline  for  implementation,  and 
the  role  of  the  Scale  in  the  State's 
accountability  system'. 

•  Provide  complete  participation  data  for 
students  with  disabilities  and  limited  English 
proficient  students  so  that  Montana's 
inclusion  practices  relating  to  assessment, 
reporting,  and  accountability  can  be 
evaluated. 

•  Provide  data  showing  that  all 
assessments  used  in  Montana  for  Title  I 
accountability  meet  commonly  accepted 
professional  standards  for  technical  quality 
consistent  with  the  uses  made  of  the  results. 

•  Develop  and  disseminate  annual  school 
reports  that  display  assessment  results  for  all 
students,  disaggregated  by  gender,  major 
racial/ethnic  groups,  limited  English 
proficient  status,  migrant  status,  students 
with  disabilities  as  compared  to  non-disabled 
students,  and  economically  disadvantaged 
students  compared  to  non-disadvantaged 
students. 

•  Upon  completion  of  the  development  of 
performance  standards,  individual  student 
interpretive  and  descriptive  reports  must  be 
generated  and  disseminated  to  parents  to 
inform  them  how  well  their  students  are 
meeting  those  performance  standards. 

•  Provide  the  Department  with  the  State's 
definition  of  "full  academic  year"  for 
including  students  in  determining  adequate 
yearly  progress. 

C.  OPI  Cannot  Correct  Immediately  its 
Noncompliance  With  the  Title  I  Standards 
and  Assessment  Requirements 

Under  the  Title  I  statute,  OPI  was  required 
to  implement  its  final  assessment  system  no 
later  than  the  2000-2001  school  year.  20 
U.S.C.  6311(b)(6).  OPI  submitted  evidence  of 
its  assessment  system  in  November  2000.  but 
the  Acting  Deputy  Assistant  Secretary 
determined,  on  the  basis  of  that  evidence, 
that  OPI's  system  did  not  fully  meet  the  Title 
I  requirements.  Due  .to  the  enormity  and 
complexity  of  developing  a  new  assessment 
system  that  addressed  the  Acting  Deputy 
Assistant  Secretary's  concerns,  OPI  was  not 
able  to  complete  that  task  between  the  time 
it  submitted  its  system  for  review  and  the 
spring  2001  assessment  window.  Thus,  in 
March  2001.  OPI  administered  the 
assessment  that  the  Acting  Deputy  Assistant 
Secretary  had  determined  did  not  meet  the 
Title  I  requirements.  As  a  result,  the 
Assistant  Secretary  finds  that  it  is  not 
genuinely  feasible  for  OPI  to  come  into 
compliance  until  a  future  date. 

D.  OPI  Can  Meet  the  Terms  and  Conditions 
of  a  Compliance  Agreement  and  Come  Into 
Full  Compliance  With  the  Requirements  of 
Title  I  Within  Three  Years 

At  the  public  hearing,  OPI  presented 
evidence  of  its  commitment  and  capability  to 


come  into  compliance  with  the  Title  I 
standards  and  assessment  requirements 
within  three  years.  For  example.  OPI 
developed,  for  grades  4,  8  and  12,  a  set  of 
approved  content  standards  in  reading  and 
mathematics  as  well  as  standards  in  a 
number  of  other  areas  such  as  science  emd 
social  studies.  OPI  also  developed 
performance  descriptors  in  reading  and 
mathematics.  OPI  has  also  developed  and 
administered  an  Alternate  Assessment  Scale 
for  students  with  disabilities.  It  must  modify 
the  Alternate  Assessment  Scale,  however,  to 
ensure  full  alignment  and  inclusion  of  all 
students.  Moreover,  OPI  has  committed 
resources  and  personnel  to  continue  the  work 
of  developing,  aligning,  implementing,  and 
evaluating  its  assessment  system. 

Finally.  OPI  has  developed  a 
comprehensive  action  plan,  incorporated  into 
the  compliance  agreement,  that  sets  out  a 
very  specific  schedule  that  OPI  has  agreed  to 
meet  during  the  next  three  years  for  attaining 
compliance  with  the  Title  I  standards  and 
assessment  requirements.  As  a  result.  OPI  is 
committed  not  only  to  coming  into  full 
compliance  within  three  years,  but  to 
meeting  a  stringent,  but  reasonable,  schedule 
for  doing  so.  The  action  plan  also 
demonstrates  that  OPI  will  be  well  on  its  way 
to  meeting  the  new  standards  and  assessment 
requirements  of  the  No  Child  Left  Behind  Act 
of  2001.  The  compliance  agreement  also  sets 
out  documentation  and  reporting  procedures 
that  OPI  must  follow.  These  provisions  will 
allow  the  Assistant  Secretary  to  ascertain 
promptly  whether  OPI  is  meeting  each  of  its 
commitments  under  the  compliance 
agreement  and  is  on  schedule  to  achieve  full 
compliance  within  the  effective  period  of -the 
agreement. 

The  task  of  developing  an  assessment 
system  that  meets  the  Title  I  requirements  is 
not  a  quick  or  easy  one.  However,  the 
Assistant  Secretary  has  determined  that, 
given  the  commitment  of  OPI  to  comply  with 
the  terms  and  conditions  of  the  compliance 
agreement,  it  is  possible  for  OPI  to  come  into 
full  compliance  with  the  Title  I  standards 
and  assessment  requirements  within  three 
years. 

IV.  Conclusion 

For  the  foregoing  reasons,  the  Assistant 
Secretary  finds  the  following:  (1)  That  full 
compliance  by  OPI  with  the  standards  and 
assessment  requirements  of  Title  I  is  not 
feasible  until  a  future  date;  and  (2)  that  OPI 
can  meet  the  terms  and  conditions  of  the 
attached  compliance  agreement  and  come 
into  full  compliance  with  the  Title  I 
standards  and  assessment  requirements 
within  three  years  of  the  date  of  these 
findings.  Therefore,  the  Assistant  Secretary 
has  determined  that  it  is  appropriate  to  enter 
into  a  compliance  agreement  with  OPI. 
Under  the  terms  of  20  U.S.C.  1234f,  that 
compliance  agreement  becomes  effective  on 
the  date  of  these  findings. 


Dated:  April  4.  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Appendix  B — ^Texl  of  the  Compliance 
Agreement 

Compliance  Agreement  Under  Title  I  of  the 
Elementary  and  Secondary  Education  Act 
Between  the  United  States  Department  of 
Education  and  the  Montana  Office  of  Public 
Instructioii 

Introduction 

Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965  (Title  I)  required  each 
State,  including  the  District  of  Columbia  and 
Puerto  Rice,  to  develop  or  adopt,  by  the 
1997-98  school  year,  challenging  content 
standards  in  at  least  reading/language  arts 
and  mathematics  that  describe  what  the  State 
expects  all  students  to  know  and  be  able  to 
do  and  performance  standards,  aligned  with 
those  content  standards,  that  describe  three 
levels  of  proficiency  to  determine  how  well 
students  are  mastering  the  content  standards. 
By  the  2000-2001  school  year.  Title  I 
required  each  State  to  develop  or  adopt  a  set 
of  student  assessments  in  at  least  reading/ 
language  arts  and  mathematics  that^ould  be 
used  to  determine  the  yearly  performance  of 
schools  and  school  districts  in  enabling 
students  to  meet  the  State's  performance 
standards. 

The  Montana  Office  of  Public  Instruction 
(OPI)  was  not  able  to  meet  these 
requirements  by  the  statutory  deadlines.  In 
order  to  be  eligible  to  continue  to  receive 
Title  I  funds  while  working  to  comply  with   • 
the  statutory  requirements,  the 
Superintendent  of  Public  Instruction 
indicated  OPI's  interest  in  entering  into  a 
compliance  agreement  with  the  Office  of 
Elementary  and  Secondary  Education  (OESE) 
of  the  United  States  Department  of 
Education.  On  December  10,  2001,  OESE 
conducted  a  public  hearing  regarding  OPI's 
ability  to  come  into  compliance  with  the 
Title  I  standards  and  assessment 
requirements  within  three  years.  Based  on 
testimony  at  that  hearing,  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  (Assistant  Secretary)  determined 
that  compliance  by  OPI  with  the  Title  I 
standards  and  assessment  requirements  was 
genuinely  not  feasible  until  a  future  date.  The 
Assistant  Secretary  also  determined  that  a 
compliance  agreement  represents  a  viable 
means  of  bringing  about  compliance  because 
of  steps  OPI  has  already  taken  to  address  its 
noncompliance,  its  commitment  of  resources 
and  the  action  plan  it  has  developed.  The 
Assistant  Secretary's  written  findings  are 
incorporated  into  this  agreement. 

Pursuant  to  this  compliance  agreement 
under  20  U.S.C.  1234f.  OPI  must  be  in  full 
compliance  with  the  requirements  of  Title  1 
no  later  than  three  years  from  the  effective 
date  of  this  agreement.  Specifically,  OPI  must 
meet,  and  document  that  it  has  met.  the 
following  requirements: 

1.  Complete  development  of  performance 
standards  by  aligning  performance 
descriptors  to  Montana's  content  standards 
and  set  cut  scores  on  the  assessments  that 
define  levels  of  performance. 
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2.  Develop  or  select  an  academic 
assessment  system  that  represents  the  full 
range  of  Montana's  content  standards  and 
performance  standards  in  at  least  reading/ 
language  arts  and  mathematics  consistent 
with  the  Title  I  requirements  for  use  of 
multiple  measures  of  student  achievement, 
including  measures  that  assess  higher-order 
thinking  and  understanding.  Document  the 
alignment  of  the  assessment  system  with 
Montana's  content  and  student  performance 
standards. 

3.  Document  that  all  students  are  included 
in  the  assessment  system,  particularly 
limited  English  proficient  students  and 
students  with  disabilities.  Include  test  results 
for  all  students  in  school  accountability 
measures.  Monitor  school-level  decisions 
regarding  inclusion  of  all  students  in  the 
assessment  system. 

4.  All  assessments  used  in  the  State  for 
Title  I  accountability  must  meet  commonly 
accepted  professional  standards  for  technical 
quality  consistent  with  the  uses  made  of  the 
results.  For  the  Alternate  Assessment  Scale, 
Montana  must  provide  evidence  of  technical 
quality. 


5.  Develop  and  disseminate  individual 
student  interpretive  and  descriptive  reports. 
Report  assessment  results  for  the  state,  each 
district,  and  school  that  are  disaggregated  by 
all  required  categories. 

6.  Meet  requirements  under  the  No  Child 
Left  Behind  Act  of  2001  related  to 
assessments  and  accountability. 

During  the  period  that  this  compliance 
agreement  is  in  effect,  OPI  is  eligible  to 
receive  Title  1,  Part  A  funds  if  it  complies 
with  the  terms  and  conditions  of  this 
agreement,  as  well  as  the  provisions  of  Title 
1,  Part  A  and  other  applicable  Federal 
statutory  and  regulatory  requirements. 
Specifically,  the  compliance  agreement  sets 
forth  action  steps  OPI  must  meet  to  come  into 
compliance  with  the  Title  I  standards  and 
assessment  requirements.  OPI  must  submit 
documentation  concerning  its  compliance 
with  these  action  steps. 

The  action  steps  incorporated  into  this 
compliance  agreement  may  be  amended  by 
joint  agreement  of  the  parties,  provided  full 
compliance  can  still  be  accomplished  by  the 
expiration  date  of  the  agreement. 


If  OPI  fails  to  comply  with  any  of  the  terms 
and  conditions  of  this  compliance  agreement, 
including  the  action  steps  below,  the 
Department  may  consider  the  agreement  no 
longer  in  effect  and  may  take  any  action 
authorized  by  law,  including  the  withholding 
of  funds  or  the  issuance  of  a  cease  and  desist 
order.  20  U.S.C.  1234f(d). 
For  the  Montana  Office  of  Public  Instruction; 

Linda  H.  McCulloch, 
Superintendent  of  Public  Instruction. 
Aprill,2002 

For  the  United  States  Department  of 
Education: 

Susan  B.  Neuman. 

Assistant  Secretary,  Office  of  Elementary  and 

Secondary  Education. 

April  4.  2002. 

Date  this  compliance  agreement  becomes 

effective:  April  5,  2002 

Expiration  date  of  this  agreement:  April  5, 

2005. 
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Technical 
reports  and 
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Technical 
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changes  made  to 
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reports  and 
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Advisory  Panel 
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reports /manuals 
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31,  2003 

July  31, 
2004 

August  31, 
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consistent  with  recjuirements  under 
USED  Peer  Review  Guidgnce. 

Make  any  necessary  adjustments  to 
the  CRT  and  AAS  based  on  the 
findings  from  the  review  of  the 
technical  reports  by  the  Technical 
Advisory  Panel . 

Conduct  technical  cjuality  analyses 
of  the  first  full  administration 
of  the  CRT  (and  the  AAS,  if 
necessary) . 

Complete  all  technical  reports  for 
the  CRT  and  AAS. 
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BILLMGCOOE  4000-01-C 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration,  1.0s  Alamos  Site 
Offics;  Floodplain  Statement  of 
Findings  for  ttie  Fire  Road  Project  at 
1.0s  Alamos  National  Liriboratory,  1.0s 
Alamos, 


AGENCY:  National  Nuclear  Security 
Administration,  Los  Alamos  Site  Office, 
Department  of  Energy.  j 

ACTION:  Floodplain  Statement  of 
Findings. 

SUMMARY:  This  Floodplain  Statement  of 
Findings  is  for  the  construction  of 
improvements  to  existing  firebreaks  and 
access  roads  into  remote  forested  areas 
at  Los  Alamos  National  Laboratory 
(LANL)  for  the  purpose  of  providing 
reliable  access  for  fire  fighting  crews. 
The  improvements  will  focus  on 
changes  to  drainage  crossings  and 
improved  roadbeds  within  floodplain 
areas,  hnprovements  would  be  minor 
and  would  mostly  consist  of  installing 
culverts  and  stabilizing  roadbeds.  These 
roads  are  limited  use  roads  that  are 
restricted  to  official  access  only.  In 
accordance  with  10  CFR  part  1022, 
NNSA  has  prepared  a  floodplain/ 
wetland  assessment  and  will  perform 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  hann  to 
or  within  the  affected  floodplain. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Withers,  U.S.  Department  of 
Energy,  National  Nuclear  Secmity 
Administration,  Los  Alamos  Site  Office, 
528  35th  Street,  Los  Alamos,  NM  87544. 
Telephone  (505)  667-8690,  facsimile 
(505)  667-9998;  or  electronic  address: 
ewithers@doeaI.gov.  For  further 
information  on  General  DOE  Floodplain 
Environmental  Review  Requirements, 
contact:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Compliance, 
EH-42,  Department  of  Energy,  1000 
hidependence  Avenue,  SW., 
Washington  DC  20585-0119.  Telephone 
(202) 586-4600  or  (800) 472-2756. 
facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  After  the 
May  2000  Cerro  Grande  Fire  event, 
NNSA  developed  a  Wildfire  Hazard 
Reduction  Program  for  LANL.  This 
program  includes  the  improvement  of 
firebreaks  (also  known  as  "fuel  brakes") 
and  fire  roads  for  access  to  remote 
portions  of  LANL  through  the  upgrade 
and  maintenance  of  the  existing  fire 
road  network.  There  are  about  12 
firebreaks  and  40  fire  roads  at  LANL 
that  will  be  improved  as  part  of  this 


project  [see  the  attached  figure).  These 
improvements  will  require  the 
following:  (1)  Clearing  eaph  road  of 
hazard  trees  (mostly  these  are  dead  or 
dying  trees)  to  keep  the  road  open  and 
passable;  (2)  grading  of  the  roads  and 
reaUgnment  of  sharp  curves  to  improve 
drainage;  (3)  cut  and  fill  of  road  areas 
where  needed  to  accommodate  heavy 
fire  fighting  equipment;  and  (4) 
installation  of  culverts  only  in  areas 
where  the  substrate  is  unstable,  so  as  to 
minimize  the  niunber  of  culverts 
requiring  maintenance.  Disturbed  soil 
will  be  revegetated  after  work  is 
completed.  Firebreak  and  road 
improvements  will  commence  in  fiscal 
year  2003  and  be  completed  over  the 
next  9  months. 

In  accordance  with  DCiE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  NNSA 
prepared  a  floodplain/wetland 
assessment  for  this  action.  The  NNSA 
published  a  Notice  of  Floodplain 
Involvement  (voliune  68^  number  39). 
This  notice  announced  that  the 
floodplain/wetland  assessment 
dociunent  was  available  for  a  15-day 
review  period  at  two  public  DOE 
reading  rooms  in  Los  Alamos  and 
Albuquerque,  New  Mexico,  and  that 
copies  of  die  dociunent  could  be 
obtained  by  contacting  Ms.  Withers  at 
the  above  address.  No  comments  were 
received  fi-om  the  Federal  Register 
notice  on  the  proposed  floodplain 
action. 

Project  Description:  Implementing  the 
proposed  improvements  to  firebreaks 
and  fire  roads  would  allow  the  passage 
of  emergency  fire  fighting  vehicles  into 
remote  portions  of  LANL.  Each  road 
would  be  graded  and  drainage  crossings 
would  be  improved.  All  of  the  drainage 
crossings  on  the  roads  in  the  project 
area  receive  intermittent  flow  during 
seasonal  storms  and  spring  runoff. 

Hazard  trees  that  impede  emergency 
vehicle  passage  would  first  be  removed. 
Drainages  would  be  graded  to  existing 
channel  depth  or  crossed  with  a  culvert. 
Most  of  the  drainages  are  composed  of 
hard  substrate,  and  would  not  need  a 
culvert.  Where  the  substrate  is  soft  and 
unstable  and  where  the  channel  is  much 
deeper  than  the  roadbed,  a  culvert 
would  be  installed.  Because  of  the  high 
maintenance  costs  associated  with 
culvert  crossings,  this  method  of 
drainage  improvement  would  be  limited 
to  the  extent  practicable. 

All  roads  would  be  stabilized  with 
drainage  improvements.  At  appropriate 
locations,  water  bars  and  off-drains 
would  be  constructed  in  the  improved 
road.  Each  of  these  drainage  features 
would  be  stabilized  with  rock  or  erosion 


mattii^  to  prevent  erosion.  They  would 
be  built  to  temporarily  impede  flow 
without  impoimding  water.  This  would 
reduce  erosion  and  sediment  transport 
into  the  streams.  Steep  slopes  created  by 
the  road  improvements  would  be 
rehabilitated  using  revegetation,  soil 
stabilization  mats,  hydro  mulching,  and 
other  soil  stabiUzation  methods,  as 
appropriate.  Fuel  breaks  would  be 
treated  the  same  as  fire  roads. 

Alternatives:  Alternative  methods 
were  considered  for  constructing 
improvements  to  the  firebreaks  and  fire 
roads  at  LANL.  A  combination  of 
methods  were  selected  that  would 
minimize  the  environmental  impacts    . 
and  be  the  least  disruptive  to  existing, 
environmental  resources  in  the  area. 

Floodplain  Impacts:  The  proposed 
action  would  have  the  potential  for 
minimal  impacts  to  the  floodplain. 
Possible  impacts  of  the  proposed  project 
on  the  floodplains  would  include 
movement  or  ponding  of  water  within" 
the  project  area  and  the  subsequent 
displacement  of  sediment;  however, 
these  improvements  are  anticipated  to 
improve  existing  conditions  in  the 
floodplain  by  correcting  erosion 
problems  with  road  crossings.  Should  a 
rain  event  occur  during  this  activity, 
there  may  be  some  sediment  movement 
down  canyon  because  of  the  loosened 
condition  of  the  soil  from  the  clearing 
and  construction  activities. 

Floodplain  Mitigation:  Impacts  to  the 
floodplain  would  be  minimized  by 
following  Best  Management  Practices  at 
the  construction  area  (such  as  the 
placement  of  silt  fences,  straw  bales  or 
wattles,  or  wooden  or  rock  structures  to 
slow  down  water  nmoff  and  run-on  at 
cleared  sites).  Post-construction 
reseeding  and  re-vegetation  along  the 
sides  of  the  stream  channel  will 
minimize  soil  distiubance  and  reduce  or 
prevent  the  potential  for  soil  erosion. 
Specific  local  mitigation  actions  for 
each  fire  road  are  described  in  section 
6.1  of  the  floodplain/wetland 
assessment. 

No  debris  will  be  left  at  the  work  site. 
No  vehicle  maintenance  or  fueling 
would  occur  within  100  feet  of  the 
stream  channel.  Any  sediment 
movement  hom  the  site  would  be  short 
term  and  temporary. 

Issued  in  Los  Alamos,  NM  on  March  17. 
2003. 
Ralph  E.  Erickson. 

Manager,  Department  of  Energy,  National 
Nuclear  Security  Administration,  Los  Alamos 
Site  Office. 
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BILLING  CODE  6450-01-C 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-68-000,  et  al.] 

Reliant  Resources,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Filings 

March  17,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Reliant  Resources,  Inc.,  Reliant 
Energy  Choctaw  County,  LLC,  Reliant 
Energy  Hunterstown,  LLC 

[Docket  No.  EC03-68-0001 

Take  notice  that  on  March  14,  2003, 
Reliant  Resources,  hic.  (RRI),  Reliant 
Energy  Choctaw  County,  LLC  (Reliant 
Choctaw),  and  Reliant  Energy 
Hunterstown,  LLC  (Reliant 
Hunterstown)  (collectively,  Applicants), 
filed  with  the  Federal  Energy  Regulatory 
Commission  a  joint  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  for  authorization  on  an 
expedited  basis  of  authority  to  change 
control  and  transfer  ownership  of 
jurisdictional  facilities  to  RRI  or  to  any 
direct  or  indirect  wholly-owned 
subsidiary  of  RRI,  including  Reliant 
Hunterstown  and/or  Reliant  Choctaw. 
Applicants  state  that  they  require  the 
requested  authorization  in  order  to 
finalize  the  restructuring  of  RRI's  debt. 
Applicants,  therefore,  request  a 
shortened  notice  period  and  expedited 
Commission  approval  within  14  days  of 
filing  in  order  to  achieve  closing  of  the 
proposed  transaction  on  or  before  March 
28,  2003. 

Comment  Date:  March  24,  2003. 

2.  Arizona  Public  Service  Company 

[Docket  No.  ER03-347-OO1) 

Take  notice  that  on  March  13,  2003, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  re-conformed  copy 
of  the  Long-Term  Power  Transactions 
Agreement  with  PacifiCorp  (PAC) 
applicable  under  the  APS-FERC  Rate 
Schedule  No.  182  in  compliance  with 
the  Commission's  Order  in  Docket  No. 
ER03-347-000. 

APS  states  that  a  copy  of  this  filing 
has  been  served  on  PAC. 

Comment  Date:  April  3,  2003. 


3.  Brookhaven  Energy  Limited 
Partnership 

[Docket  No.  ER03-597-06l] 

Take  notice  that  on  March  11,  2003. 
Brookhaven  Energy  Limited  Partnership 
(Brookhaven  Energy),  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  amended  Market-Based  Tariff  in  the 
above-referenced  proceeding. 

Comment  Date:  April  2,  2003. 

4.  Southern  California  Edison  Company 

[Docket  No.  ER03-609-000J 

Take  notice  that  on  March  12,  2003, 
Southern  California  Edison  Company, 
(SCE),  tendered  for  filing  a  Notice  of 
Cancellation  of  the  Service  Agreement 
for  Wholesale  Distribution  Service 
between  SCE  and  Riverside  Canal  Power 
Company.  SCE  request  an  effective  date 
ofMarch  1,2003. 

SCE  also  states  that  copies  of  the 
proposed  cancellation  has  been  served 
to  the  Public  Utilities  Commission  of 
the  State  of  California,  and  Riverside 
Canal  Power  Company. 

Comment  Date:  April  2,  2003. 

5.  Allegheny  Energy  Supply  Units  3, 4 
&5,  LLC 

[Docket  No.  ER03-610-000] 

Take  notice  that  on  March  12,  2003, 
Allegheny  Energy  Supply  Units  3,  4  & 

5.  LLC  (Allegheny  3,  4  &  5)  filed  a 
market  rate  tariff  of  general  applicability 
under  which  it  proposes  to  sell  capacity 
and  energy  to  affiliates  and  non- 
affiliates  at  market-based  rates,  and  to 
make  such  sales  to  franchised  public 
utility  affiliates  at  rates  capped  by  a 
publicly  available  regional  index  price. 
Allegheny  3,  4  &  5  requests  an  effective 
date  of  one  day  after  filing  on  March  13, 
2003. 

Comment  Date:  April  2,  2003. 

6.  Riverview  Energy  Center,  LLC 

[Docket  No.  ER03-61 1-000] 

Take  notice  that  on  March  12,  2003. 
Riverview  Energy  Center,  LLC  tendered 
for  filing,  under  section  205  of  the 
Federal  Power  Act,  a  request  for 
authorization  to  make  wholesale  sales  of 
electric  energy,  capacity,  replacement 
reserves,  and  ancillary  services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell  firm 
transmission  rights. 

Comment  Date:  April  2.  2003. 

7.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-61 3-000] 

Take  notice  that  on  March  12,  2003, 
PJM  Interconnection,  L.L.C.  (PJM). 
submitted  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
amendments  to  Schedule  2  of  the  PJM 
Open  Access  Transmission  Tariff  (PJM 


Tariff)  to  include  Liberty  Electric  Power. 
LLC  (Liberty)  and  Armstrong  Energy 
Limited  Partnership,  LLLP  (Armstrong) 
revenue  requirements  for  Reactive 
Supply  and  Voltage  Control  from 
General  Sources  Service  that  the 
Commission  accepted  for  filing  in 
Docket  Nos.  ER03-88-000,  ER03-88- 
001  and  ER03-225-O00. 

Consistent  with  the  effective  dates  of 
the  Commission's  acceptance  of 
Liberty's  revenue  requirements  in 
Docket  Nos.  ER03-88-000  and  ER03- 
88-001,  PJM  requests  an  effective  date 
of  January  1,  2003,  for  the  Sixth  Revised 
Sheet  No.  112A  of  the  PJM  Tariff,  hi 
addition,  consistent  with  the  effective 
dates  of  the  Commission's  acceptance  of 
Armstrong's  revenue  requirements  in 
Docket  No.  ER03-229-000,  PJM  requests 
an  effective  date  of  February  1,  2003,  for 
the  Seventh  Revised  Sheet  No.  112A  of 
the  PJM  Tariff. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members, 
Liberty,  Armstrong,  and  each  state 
electric  utility  regulatory  commission  in 
the  PJM  region. 

Comment  Date:  April  2,  2003. 

8.  Southwest  Po%irer  Pool,  Inc. 

[Docket  No.  ER03-614-000J 
■  Take  notice  that  on  March  12,  2003. 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  an  executed  Letter 
Agreement  between  ExxonMobil 
Production  Company  and  Southwestern 
Electric  Power  Company  (the  Company) 
(collectively,  the  Parties).  The  Letter 
Agreement  provides  for  the  performance 
of  certain  engineering,  design  and 
equipment  specification  and  ^ 
certification  activities  by  the  Company 
and  the  payment  for  such  activities  by 
ExxonMobil  Production  Company 
relating  to  the  proposed  intercoimection 
of  a  generating  facility  to  be  constructed 
by  ExxonMobil  Production  Company 
near  the  City  of  Hawkins,  Texas  with 
the  Company's  transmission  facilities. 
SPP  seeks  an  effective  date  of  February 
1,  2003,  for  this  Letter  Agreement. 
Comment  Date:  April  2,  2003. 

9.  Entergy  Service,  Inc. 

[Docket  No.  ER03-615-0001 

Take  notice  that  on  March  13.  2003, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States.  Inc.  (Entergy  Gulf 
States),  tendered  for  filing  six  copies  of 
a  Notice  of  Termination  of  the 
Interconnection  and  Operating 
Agreement  and  Generator  Imbalance 
Agreement  between  Entergy  Gulf  States 
and  Borden  Chemicals  and  Plastics 
Operating  Limited  Partnership,  debtor- 
in-possession.  ■ 

Comment  Date:  April  3,  2003. 
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Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
*  CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-69.36  Filed  3-21-03;  8:45  am] 

BILUNG  COD€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-44-000,  et  al.] 

Wharton  County  Power  Partners,  L.P., 
et  ai.;  Electric  Rate  and  Corporate 
Filings 

March  14.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1,  Wharton  County  Power  Partners,.L.P. 

(Docket  No.  EG03-44-0001 

Take  notice  that  on  March  11,  2003, 
Wharton  Coxmty  Power  Partners,  L.P. 
(the  Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  an  application  for 
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determination  of  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935  and  part  365  of  the 
Commission's  regulations. 

The  Applicant  is  a  Delaware  limited 
partnership  with  its  principal  place  of 
business  at  1330  Lake  Robbins  Drive 
#350,  The  Woodlands.  Texas  77380.  The 
Applicant  states  that  it  intends  to 
acquire,  own  and  operate  an  80  MW  gas- 
fired  electric  generating  facility  located 
in  Wharton  County.  Texas. 

Comment  Date:  April  3.  2003. 

2.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

IDocket  No.  EL03-57-OO01 

Take  notice  that  on  March  11.  2003, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  a  Request  for  the 
Waiver  of  Penalty  Provisions  of  the 
Midwest  ISO  Open  Access 
Transmission  Tariff  (OATT)  for  certain 
transactions  occurring  between  the 
period  of  February  1,  2002,  to  March  31, 
2003. 

The  Midwest  ISO  states  that  it  has 
served  copies  of  its  filing  on  all  affected 
customers.  Midwest  ISO  states  that  it 
has  also  electronically  served  a  copy  of 
this  filing,  without  attachments,  upon 
all  Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants,  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  April  10,  2003. 

3.  California  Independent  System 
Operator  Corporation,  Pacific  Gas  and 
Electric  Company 

(Docket  Nos.  ER02-250-003.  ER02-527-002 
and  ER02-479-002I 

Take  notice  that  on  March  10,  2003, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  a  refund  report  in  the  above- 
identified  dockets,  as  directed  by  the 
Commission's  letter  order  dated 
December  26.  2002.  and  the  subsequent 
notice  granting  an  extension  of  time, 
issued  on  January  27,  2002.  This  filing 
replaces  the  refund  report  filed  by  ISO 
on  March  7.  2003. 

On  March  12.  2003.  ISO  submitted  a 
request  for  withdrawal  of  the  refund  , 
report  filed  on  March  7,  2003. 


Comment  Date:  April  2,  2003. 

4.  California  Power  Exchange 
Corporation 

(Docket  No.  ER03-1 39-004] 

Take  notice  that  on  March  12.  2003. 
the  California  Power  Exchange 
Corporation  made  a  filing  to  comply 
with  the  Commission's  February  25, 
2003,  order  in  this  proceeding  (102 
FERC  161.208). 

Comment  Date:  April  2,  2003. 

5.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER03-159-002] 

Take  notice  that  on  March  12,  2003. 
Virginia  Electric  and  Power  Company, 
(Company)  tendered  for  filing  a  request 
that  the  Federal  Energy  Regulatory 
Commission  take  action  on  the  revised 
service  agreement  that  the  Company 
tendered  for  filing  in  Docket  No.  ER03- 
159-000  on  November  5.  2002,  as 
amended  on  November  13,  2002. 

The  Company  states  that  copies  of  the 
filing  were  served  upon  the  public 
utility's  jurisdictional  customers. 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  April  2.  2003. 

6.  San  Piego  Gas  &  Electric  Company 

(Docket  No.  ER03-418-001[ 

Take  notice  that  on  March  11,  2003, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
substitute  tariff  sheets  in  the  above- 
referenced  docW.  The  purpose  of  the 
filing  is  to  make  technical  corrections  to 
the  tariff  sheets  submitted  on  January 
15,  2003. 

SDG&E  states  that  copies  of  this  filing 
were  served  on  the  parties  listed  on  the 
Service  List  for  Docket  No.  ER03-418- 
001. 

Comment  Date:  April  1,  2003. 

7.  Progress  Energy  Service  Company  on 
behalf  of  Progress  Energy  Florida,  Inc. 

(Docket  No.  ER03-425r-000l 

Take  notice  that  on  March  12,  2003, 
Progress  Energy  Service  Company,  on 
behalf  of  Progress  Energy  Florida,  Inc., 
hereby  withdrew  its  filing  in  thfe  above- 
captioned  proceeding. 

Progress  Energy  Service  Company 
states  that  copies  of  the  filing  were 
served  upon  the  counterparty  to  the 
filed  agreement  and  the  relevant  state 
commissions. 

Comment  Date:  April  2,  2003. 

8.  Progress  Energy,  Inc. 

(Docket  No.  ER03^41-00ll 

Take  notice  that  on  February  6,  2003, 
Progress  Energy,  Inc.,  on  behalf  of 


Carolina  Power  &  Light  Company,  also 
known  as  Progress  Energy  Carolinas, 
Inc.,  (hereafter  "Progress  Carolinas"), 
tendered  for  filing  an  amendment  to  its 
"Notice  of  Withdrawal  of  Service 
Agreements"  filed  on  January  24,  2003, 
in  Docket  No.  ER03-441-000. 

Progress  Carolinas  state  that  copies  of 
this  filing  were  served  on  the  affected 
customer  and  affected  state  regulatory 
commissions. 

Comment  Date:  March  24,  2003. 

9.  Carolina  Power  &  Light  Company, 
Florida  Power  Corporation 

IDocket  No.  ER03-540-0021 

Take  notice  that  on  March  12,  2003, 
Carolina  Power  &  Light  Company 
(CP&L),  and  Florida  Power  Corporation 
(FPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
further  modifications  to  the  credit 
security  provisions  of  their  Open  Access 
Transmission  Tariffs.  The  proposed 
modifications  supersede  the  filings 
made  on  February  14,  2003,  and 
February  24.  2003,  in  the  above- 
referenced  docket. 

CP&L  and  FPC  respectfully  request 
that  the  OATT  modifications  become 
effective  on  April  15,  2003.  which  is  60 
days  after  their  initial  filing  in  this 
docket. 

CP&L  and  FPC  state  that  copies  of  the 
filing  were  served  upon  the  public 
utility's  jvu-isdictional  customers,  the 
North  Carolina  Utilities  Commission, 
the  South  Carolina  Public  Service 
Commission  and  the  Florida  Public 
Service  Commission. 

Comment  Date:  April  2.  2003. 

10.  Duke  Energy  Corporation 

(Docket  No.  ER03-604-0001 

Take  notice  that  oil  March  10,  2003, 
Duke  Energy  Corporation,  on  behalf  of 
Duke  Electric  Transmission, 
(collectively,  Duke)  tendered  for  filing  a 
revised  Service  Agreement  for  Network 
Integration  Transmission  Service 
(NITSA)  between  Duke  and  North 
Carolina  Electric  Membership 
Corporation.  Duke  seeks  an  effective 
date  for  the  revised  NITSA  of  February 

10,  2003. 

Comment  Date:  March  31,  2003. 

11.  Wolverine  Power  Supply 
Cooperative,  Inc. 

(Docket  No.  ER03-605-O00] 

Take  notice  that  on  March  10,  2003. 
Wolverine  Power  Supply  Cooperative. 
Inc.  (Wolverine),  tendered  for  filing 
with  the  Federd  Energy  Regulatory 
Commission.(Conmiission)  a  Notice  of 
Termination-  of  Service  Agreement  No. 
10  under  Wolverine's  FERC  Electric 
Tariff.  Original  Vol.  No.  2  and  a  Notice 
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of  Termination  of  Service  Agreement 
No.  1  under  Wolverine's  FERC  Electric 
Tariff,  First  Revised  Vol.  No.  1.  The 
Service  Agreements  expired  by  their 
own  terms  effective  September  1,  2002. 
Wolverine  requested  an  effective  date  of 
September  1.  2002.  for  both  Service 
Agreements. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  Great  Lakes 
Energy  Cooperative  and  the  Michigan 
Public  Service  Commission. 

Comment  Date:  March  31.  2003. 

12.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER03-606-000] 

Take  notice  that,  on  March  10,  2003. 
Wisconsin  Public  Service  Corporation 
(WPSC  or  the  Company)  tendered  for 
filing  an  increase  in  wholesale  rates 
under  Section  205  of  the  Federal  Power 
Act.  This  rates  increase  request  applies 
to:  WPSC's  "W-IA"  tariff  and  "W-2A" 
tariff  customers  who  take  full  and 
partial  requirements  service, 
respectively;  WPSC's  Rate  Schedule  51 
service  partial  requirements  service  to 
the  City  of  Marshfield;  and  to  WPSC's 
customers  who  utilize  the  interruptible 
provisions  of  its  rates.  The  proposed 
effective  date  of  this  increase  is  May  11, 
2003. 

WPSC  states  that  a  copy  of  the  filing 
was  served  upon  the  affected  customers 
and  State  Commissions. 

Comment  Date:  March  31,  2003. 


13,  Wolverine  Power  Supply 
Cooperative,  Inc. 

(Docket  No.  ER03-607-000] 

Take  notice  that  on  March  10,  2003, 
Wolverine  Power  Supply  Cooperative. 
Inc.  (Wolverine),  tendered  for  filing  an 
executed  Facilities  Agreement  for 
Construction  of  a  Wood-style  Substation 
and  Tap  between  Wolverine  Power 
Supply  Cooperative,  Inc.  and  Great 
Lakes  Energy  Cooperative  (Facilities 
Agreement).  Wolverine  requested  an 
effective  date  of  May  1 .  2003,  for  the 
Facilities  Agreement. 

Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  Great  Lakes 
Energy  Cooperative  and  the  Michigan 
Public  Service  Commission. 

Comment  Date:  March  31,  2003. 

14.  California  Independent  System 
Operator  Corporation 

IDocket  No.  ER03-608-0001 

Take  notice  that  on  March  11,  2003. 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  an  amendment  (Amendment  No. 
49)  to  the  ISO  Tariff. 

With  this  amendment  the  ISO  seeks  to 
resolve  a  number  of  outstanding  issues 


regarding  the  transmission  Access 
Charge  methodology  set  forth  in 
Amendment  No.  27  to  the  ISO  Tariff, 
filed  March  31,  2000.  The  ISO  also  seeks 
to  address  certain  issues  that  have 
arisen  in  the  implementation  of  that 
transmission  Access  Charge 
methodology.  The  ISO  requests  that 
Amendment  No.  49  be  made  effective 
June  1,  2003. 

The  ISO  states  that  this  filing  has  been 
served  on  the  Public  Utilities 
Conmiission  of  California,  the  California 
Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties,  including  the  City  of  Vernon, 
with  effective  Scheduling  Coordinator 
Agreements  under  the  ISO  Tariff. 

Comment  Date:  April  1 ,  2003. 

15.  Mid-Continent  Area  Power  Pool 

(Docket  Nos.  OA97-163-014,  ER97-1162- 
012  and  OA97-658-013] 

Take  notice  that  on  March  10,  2003. 
the  Mid-Continent  Area  Power  Pool 
(MAPP)  tendered  for  filing  a  letter 
informing  the  Federal  Energy  Regulatory 
Commission  that  MAPP  will  implement 
additional  procedures  to  provide  firm 
redispatch  service  in  Schedule  F. 

Comment  Date:  March  31.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Conunission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  All  such 
motions  or  protests  should  bfe  filed  on 
or  before  the  comment  date.  and.  to  the  - 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
ft^e  at  (866)208-3676.  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFT?  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
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Conunission  strongly  encourages 
electronic  Blings. 

Magalie  R.  Salas, 

■  Secretary. 
|FR  Doc.  03-6937  Filed  3-21-03;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting         ^ 

March  19.  2003. 

The  Following  Notice  of  Meeting  is 
Published  Pursuant  to  Section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  94-409).  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  March  26,  2003.  10  a.m. 
PLACE:  Room  2C,  888  First  Street,  NE.. 
Washington,  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 
*  Note — Items  listed  on  the  agenda  may 

be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary  Telephone 
(202)  502-8400,  for  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  502-8627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

823rd  Meeting— March  26.  2003,  Regular 
Meeting  10  a.m. 

Administrative  Agenda 

A-1. 
Docket#  AD02-1,  000,  Agency 
Administrative  Matters 
A-2. 

Docket*  AD02-7,  000.  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 

Markets,  Tariffs  and  Rales — Electric 

E-1. 

Omitted         • 
E-2. 

Docket*  ER03-453,  000.  Allegheny  Power 
System,  Inc. 
E-3. 
Docket*  ER03-454.  000,  Southern 
Company  Services,  Inc. 
Z-A. 

Docket*  ER03-211.  000.  Southern 

Company  Services,  Inc. 
Other#s  ER02-211,  001,  Southern 

Company  Services.  Inc. 
ER03-212,  000,  Southern  Company 
Services,  Inc. 


ER03-212,  001.  Southern  Company  Services, 

Inc. 
E-5. 
Docket*  ER03-458,  000,  American  Electric 
Power  Service  Corporation 
E-6. 
Docket*  ER03-487,  000,  Idaho  Power 

Company 
Other#s  ER03-488,  000,  Idaho  Power 
Company 
E-7. 

Docket*  ER03-303,  000,  New  York 

Independent  System  Operator,  Inc. 
Other*s  ER03-3d3.  001.  New  York 
'    Independent  System  Operator,  Inc. 
E-8. 
Docket*  ER03-510,  000,  Delta  Energy 
Center,  LLC 
E-9. 
Docket*  ER03^49.  000,  Sussex  Rural 

Electric  Cooperative 
Other*s  EL03-49.  000.  Sussex  Rural 
Electric  Cooperative 
E-10. 
Docket*  ER02-108,  008.  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-11. 

Omitted 
E-1 2. 
Docket*  EC03^7,  000.  Dynegy  Inc. 
Other*s  ES03-20.  000,  Dynegy  Inc. 
ES03-20.  001,  Dynegy  Inc. 
EC03-47,  001.  Dynegy  Irtc. 
E-1 3. 

Omitted 
E-14. 

Docket*  ER02-2568,  001,  New  England 
Power  Company 
E-1 5. 
Docket*  EL02-126,  000,  City  of  Corona, 
California  v.  Southern  California  Edison 
Company 
E-16. 
Docket*  EL03-50,  000,  Powerex 
Corporation  v.  California  Power 
Exchange  Corporation 
E-1 7. 
Docket*  ELOO-95,  045,  San  Diego  Gas  & 
Electric  Company 
Other*s  ELOO-gs.  042,  Investigation  of 
Practices  of  California  Independent 
System  Operator  Corporation  & 
California  Power  Exchange 
E-1 8. 
Docket*  PA02-2,  000.  Fact-Finding 
Investigation  of  Potential  Manipulation 
of  Electric  and  Natural  Gas  Prices 
E-19. 

Omitted 
E-20. 
Docket*  ER02-871,  000.  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-21. 
Docket*  ELOl-10,  000,  Puget  Sound 
Elnergy,  Inc. 
E-22. 

Docket*  ELOO-95.  079,  San  Diego  Gas  & 

Electric  Company 
Other*s  ELOO-98,  067,  Investigation  of 
Practices  of  California  Independent 
System  Operator  Corporation  & 
California  Power  Exchange 

Miscellaneous 
M-1. 


Reserved 
Markets,  Tarif]^  and  Rates — Gas 

G-l. 

Docket*  RPOO-241.  000,  Public  Utilities 

Commission  of  the  State  of  California  v. 

El  Paso  Natural  Gas  Company,  El  Paso 

Merchant  Energy  Gas,  L.P.  and  El  Paso 

Merchant  Energy  Company  ' 

Other#s  RPOO-241.  006,  Public  Utilities 

Commission  of  the  State  of  California  v. 

El  Paso  Natural  Gas  Company,  El  Paso 

Merchant  Energy  Gas,  L.P.  and  El  Paso 

Merchant  Energy  Company 
RPOO-241,  008.  Public  Utilities 

Commission  of  the  State  of  California  v. 

El  Paso  Natural  Gas  Company.  El  Paso 

Merchant  Energy  Gas,  L.P.  and  El  Paso 

Merchant-  Energy  Company 
G-2. 
Docket*  RPOO-336, 006,  El  Paso  Natural 

Gas  Company 
Other*s  RP00-'l39,  004,  KN  Marketing, 

L.P.  v.  El  Paso  Natural  Gas  Company 

RPOl-484,  002,  Aera  Energy.  LLC,  et  al.. 

v.  El  Paso  Natural  Gas  Company 
RPOl-486,  002,  Texas,  New  Mexico  and 

Arizona  Shippers  v.  El  Paso  Natural  Gas 

Company 
G-3. 
Docket*  RPOO-336,  010,  El  Paso  Natural 

Gas  Company 

Docket*  RP98-206,  008,  Atlanta  Gas  Light 
Company 
G-5. 

Docket*  OR03-2,  000.  Caesar  Oil  Pipeline 
Company,  LLC 
G-6. 
Docket*  OR03-3,  000,  Proteus  Oil  Pipeline 
Company,  LLC 
G-7. 

Docket*  RP9e-389,  076,  Columbia  Gulf 
Transmission  Company 
G-8. 
Docket*  RP03-267,  000,  Northern  Natural 
Gas  Company 
G-9. 

Docket*  RP03-262.  000,  Natural  Gas 
Pipeline  Company  of  America 
G-10. 

Docket*  RP03-284,  000,  Williston  Basin 
Interstate  Pipeline  (k)mpany 
G-11. 
Docket*  RP03-286,  000.  WilJisfon  Basin 
Interstate  Pipeline  Company 
Other*s  RP03-286,  001,  Williston  Basin 

Interstate  Pipeline  Company 
G-12. 

Docket*  RP03-275,  000,  Northern  Border 
Pipeline  Company 
G-13. 

Docket*  RP03-256,  000,  Honeoye  Storage 

Corporation 
Other*s  RP03-256,  001,  Honeoye  Storage 
Corporation 
G-14. 
Docket*  RP03-278,  000,  Panhandle  Eastern 
Pipe  Line  Company 
G-15. 

Docket*  RP03-258,  000,  Iroquois  Gas 

Transmission  System,  L.P. 
Other*s  RP03-258,  001,  Iroquois  Gas 
Transmission  System,  L.P- 
G-16. 
Omitted  ' 


G-l  7. 

Docket*  RP03-272,  000,  Northwest 
Pipeline  Corporation 
G-18. 

Omitted 
G-19. 

Docket*  RP03-279,  000,  Panhandle  Eastern 
Pipe  Line  Company 
G-20. 

Omitted 
G-21. 

Docket*  RP03-285,  000,  TransColoradb 
Gas  Transmission  Company 
G-22. 

Docket*  GP99-15,  001,  Burlington 

Resources  Oil  &  Gas  Company 
Other*s  RP98-39,  026,  Northern  Natural 

Gas  Company 
SA98-101,  001,  Continental  Energy 
023. 

Docket*  RP98-40,  031,  Panhandle  Eastern 

Pipe  Line  Company 
Other#s  GP98-6,  003,  Anadarko  Petroleum 

Corporation 
GP98-7,  003,  OXY  USA,  Inc. 
GP98-27,  001,  Oneok  Exploration  Co. 
GP98-32,  002,  Anadarko  Producton  Co. 
SA98-100,  001,  Partnership  Properties  Co., 

a/k/a  IMC  Global,  Inc. 
SA99-1,  001,  Burlington  Resources  Oil  and 

Gas  Co.,  LP 
SA99-7,  001,  Charlotte  Hill  Gas  Co. 
G-24. 

Docket*s  RP98-52,  045,  Southern  Star 

Central  Gas  Pipeline,  Inc. 
Other*s,  GP98-3,  004,  OXY  USA,  Inc. 
GP98-4,  004,  Amoco  Production  Company 
GP98-13,  004,  ExxonMobil  Oil  Corporation 
GP98-16,  004,  Union  Pacific  Resources 

Inc. 
SA98-33,  001,  Pioneer  Natural  Resources 
USA,  Inc. 
G-25. 

Docket*  RP98-54,  036,  Colorado  Interstate 

Gas  Company 
Other#s  RP98-54,  037,  Colorado  Interstate 
Gas  Company 
G-26. 

Docket*  RP03-7,  000,  Natural  Gas  Pipeline 

Company  of  America 
Other#s  RP03-7,  001,  Natural  Gas  Pipeline 
Company  of  America 
G-27. 

Docket*  RP03-280,  000.  Columbia  Gas 
Transmission  Corporation 
G-28. 
Docket*  RP03-281,  000,  Columbia  Gas 
Transmission  Corporation 
G-29. 

Docket*  RP03-292,  000,  Viking  Gas 
Transmission  Company 

Energy  Projects — Hydro 

H-1. 

Omitted 
H-2. 

Omitted 
H-3. 
Docket*  P-2395,  020,  Wisconsin 
Department  of  Natural  Resources  v. 
Flambeau  Hydro,  L.L.C. 
Other*s  P-2421,  020,  Wisconsin 
Department  of  Natural  Resources  v. 
Flambeau  Hydro,  LLC. 
P-2473,  019,  Wisconsin  Department  of 
Natural  Resources  v.  Flambeau  Hydro, 
Inc. 


P-2640,  027,  Wisconsin  Department  of 
Natural  Resources  v.  Flambeau  Hydro, 
LLC 

Energy  Projects — Certificates 

C-1. 
Docket*  CP03-1,  000,  El  Paso  Natural  Gas 

Company 
C-2. 
Docket*  CP02-396,  001,  Greenbrier 

Pipeline  Company,  LLC 
Other#s  CP02-396,  000,  Greenbrier 

Pipeline  Company,  LLC 
CP02-397,  000,  Greenbrier  Pipeline 

Company,  LLC 
CP02-397,  001,  Greenbrier  Pipeline 

Company,  LLC 
CP02-398,  000,  Greenbrier  Pipeline 

Company,  LLC 
CP02-398,  001,  Greenbrier  Pipeline 

Company,  LLC 
C-3. 

Docket*  CP03-2,  000,  Energy  West 

Development,  Inc. 
Other*s  CP03-3,  000,  Energy  West 

Development,  Inc. 
CP03-4,  000,  Energy  West  Development, 

Inc. 
C-4. 
Docket*  CP03-12,  000,  Egan  Hub  Partners, 

L.P. 
C-5. 
Docket*  CP03-11,  000,  Jupiter  Energy 

Corporation 
C-6. 

Docket*  CP02-116,  001,  Tennessee  Gas 

Pipeline  Company 
C-6. 
Other*s  CP02-117.  001,  Tennessee  Gas 

Pipeline  Company 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-7111  Filed  3-20-03:  4K)1  pm] 
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to  the  pubhc  (limited  space  available), 
and  parts  will  be  closed  to  the  public. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

— February  19,  2003  (open  and  closed). 

B.  Reports 

— OF!  lending  issues. 

— Establishment  of  system  institutions 

as  cooperatives. 
— Strategic  Plan — First  Quarter  Goal 

Status  Report. 

C.  New  Business — Regulations 

— Capital/technical  amendments — final 
rule. 

Close<rSession* 

Reports 

— Examination  issues. 
— Examination  issues. 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATES:  The  special  meeting  of  the  Board 
will  be  held  at  the  offices  of  the  Farm 
Credit  Administration  in  McLean, 
Virginia,  on  March  28,  2003,  fi-om  9  a.m. 
until  such  time  as  the  Board  concludes 
its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4009,  TTY  (703)  883-4056. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 


*  Session  Closed-Exempt  pursuant  to  5 
U.S.C.  552b(c)(8). 

Dated:  March  20.  2003. 
(eanette  C.  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  03-7034  Filed  3-20-03;  1:12  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  following  information  collection 
systems  described  below. 

Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Recordkeeping  and 
Confirmation  Requirements  for 
Securities  Transactions. 

OMB  Number:  3064-0028. 

Annuay  Burden: 
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Estimated  annual  number  of 
respondents:  4,732. 

Estimated  time  per  response:  27.91 
hours. 

Estimated  total  annual  burden  hours: 
132,070  hours. 

Expiration  Date  of  OMB  Clearance: 
April  30,  2003. 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements  are 
contained  in  12  CFR  344.  The 
regulation's  purpose  is  to  ensure  that 
purchasers  of  securities  in  transactions 
effected  by  insured  state  nonmember 
banks  are  provided  with  adequate 
information  concerning  the  transactions. 
The  regulation  is  also  designed  to 
ensure  that  insured  state  nonmember 
banks  maintain  adequate  records  and 
controls  with  respect  to  the  securities 
transactions  they  effect. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395^741.  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly.  (202) 
898-7453,  Legal  Division,  Room  MB- 
3109,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
Washington,  DC  20429. 

Comments:  Comments  on  these 
collections  of  information  are  welcome 
and  should  be  submitted  on  or  before 
April  21.  2003  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collections  of  information, 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 

Dated:  March  18.  2003. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldmaii, 
Executive  Secretary. 

[PR  Doc.  03-6938  Filed  3-21-03;  8:45  am] 
BILUNG  CODE  6714-01-P 


FEDERAL  TRADE  COMMISSION 
[File  No.  021  0115] 

Indiana  Household  Movers  and 
Warehousemen,  Inc.;  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

r ■ • 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 


draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  April  16,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary.  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Abrahamsen,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
2906. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  §2.34  of  the  Commission's 
rules  of  practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  March  18,  2003),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/2003/03/index.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  130- 
H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calHng  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H.  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  email  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Conmiission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  §  4.9{b)(6)(ii) 


of  the  Commission's  rules  of  practice,  16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  an 
Agreement  Containing  Consent  Order 
with  Indiana  Household  Movers  and 
Warehousemen,  hic.  ("IHM&W"  or 
"Respondent").  The  Agreement  is  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  IHM&W  that 
the  law  has  been  violated  as  alleged  in 
the  Complaint  or  that  the  facts  alleged 
in  the  Complaint,  other  than 
jurisdictional  facts,  are  true. 

I.  The  Commission's  Complaint 

The  proposed  Complaint  alleges  that 
Respondent  Indiana  Household  Movers 
and  Warehousemen,  Inc.,  a  corporation, 
has  violated  and  is  now  violating 
section  5  of  the  Federal  Trade 
Commission  Act.  Specifically,  the 
proposed  Complaint  alleges  that 
Respondent  has  agreed  to  engage,  and 
has  engaged,  in  a  combination  and 
conspiracy,  an  agreement,  concerted 
action  or  unfeir  and  unlawful  acts, 
policies  and  practices,  the  purpose  or 
effect  of  which  is  to  unlawfully  hinder, 
restrain,  restrict,  suppress  or  eliminate 
competition  among  household  goods 
movers  in  the  household  goods  inoving 
industry. 

Respondent  is  an  association 
organized  for  and  serving  its  members, 
which  are  approximately  70  household 
goods  movers  that  conduct  business 
within  the  State  of  Indiana.  One  of  the 
primary  functions  of  Respondent  is 
preparing,  and  filing  with  the  Indiana 
Department  of  Revenue,  tariffs  and 
supplements  on  behalf  of  its  members. 
These  tariffs  and  supplements  contain 
rates  and  charges  for  the  intrastate  and 
local  transportation  of  household  goods 
and  for  related  services. 

The  proposed  Complaint  alleges  that 
Respondent  is  engaged  in  initiating, 
preparing,  developing,  disseminating, 
and  taking  other  actions  to  establish  and 
maintain  collective  rates,  which  have 
the  purpose  or  effect  of  fixing, 
establishing  or  stabilizing  rates  for  the 
transportation  of  household  goods  in  the 
State  of  Indiana.  The  Respondent  files 
uniform  rates  that  are  agreed  upon  by  all 
of  its  members. 

The  proposed  Complaint  further 
alleges  that  Respondent  organizes  and 
conducts  meetings  that  provide  a  forum 
for  discussion  or  agreement  between 
competing  carriers  concerning  or 
affecting  rates  and  charges  for  the 
intrastate  transportation  of  household 
goods. 


The  proposed  Complaint  further 
alleges  that  Respondent's  conduct  is 
anticompetitive  because  it  has  the  effect 
of  raising,  fixing,  and  stabilizing  the 
prices  of  household  goods  moves.  The 
acts  of  Respondent  also  have  the  effect 
of  depriving  consumers  of  the  benefits 
of  competition. 

n.  Terms  of  the  Proposed  Consent 
Order 

The  proposed  Order  would  provide 
relief  for  the  alleged  anticompetitive 
effects  of  the  conduct  principally  by 
means  of  a  cease  and  desist  order 
barring  Respondent  from  continuing  its 
practice  of  filing  tariffs  containing 
collective  intrastate  rates. 

Paragraph  II  of  the  proposed  Order 
bars  Respondent  from  filing  a  tariff  that 
contains  collective  intrastajte  rates.  This 
provision  will  terminate  Respondent's 
current  practice  of  filing  tariffs  that 
contain  intrastate  rates  that  are  the 
product  of  an  agreement  among  movers 
in  the  State  of  hidiana.  This  paragraph 
also  prohibits  Respondent  from 
engaging  in  activities  such  as  exchanges 
of  information  that  would  facilitate 
member  movers  in  agreeing  on  the  rates 
contained  in  their  intrastate  tariffs.  It 
also  bars  Respondent  frtim  maintaining 
a  tariff  committee  or  agreeing  with 
movers  to  institute  any  automatic 
intrastate  rate  increases.  ^ 

Paragraph  III  of  the  proposed  Order 
requires  Respondent  to  cancel  all  tariffs 
that  it  has  filed  that  contain  intrastate 
collective  rates.  This  provision  will 
ensure  that  the  collective  intrastate  rates 
now  on  file  in  the  State  of  Indiana  will 
no  longer  be  in  force,  allowing  for 
competitive  rates  in  future  individual 
mover  tariffs.  Paragraph  III  of  the 
proposed  Order  also  requires 
Respondent  to  cancel  any  provisions  in 
its  governing  documents  that  permit  it 
to  engage  in  activities  barred  by  the 
Order. 

Paragraph  IV  of  the  proposed  Order 
requires  Respondent  to  send  to  its 
members  a  letter  explaining  the  terms  of 
the  Order.  This  will  make  clear  to 
members  that  they  can  no  longer  engage 
in  collective  rate-making  activities. 

Paragraphs  V  and  VI  of  the  proposed 
Order  require  Respondent  to  inform  the 
Commission  of  any  change  in 
Respondent  that  could  affect 
compliance  with  the  Order  and  to  file 
compliance  reports  with  the 
Conmiission  for  a  number  of  years. 
Paragraph  VII  of  the  proposed  Order 
states  that  the  Order  will  terminate  in 
twenty  years. 


m.  Opportunity  for  Modification  of  the 
Order 

Respondent  can  seek  to  modify  the 
proposed  Order  to  permit  it  to  engage  in 
collective  rate-making  if  it  can 
demonstrate  that  the  "state  action" 
defense  would  immunize  its  conduct.' 
The  state  action  doctrine  dates  back  to 
the  Supreme  Coiut's  1943  opinion  in 
Parker  v.  Brown,  which  held  that,  in 
light  of  the  States'  status  as  sovereigns, 
and  given  basic  principles  of  federalism, 
Congress  would  not  have  intended  the 
Sherman  Act  to  apply  to  the  activities 
of  States  themselves.2  The  defense  also 
has  been  interpreted  in  limited 
circumstances  to  immimize  from 
antitrust  scrutiny  private  firms' 
activities  that  are  conducted  pursuant  to 
sta^  authority.  States  may  not,  however, 
simply  authorize  private  parties  to 
violate  the  antitrust  laws.^  Instead,  a 
State  must  substitute  its  own  control  for 
that  of  the  market. 

Thus,  the  state  action  defense  would 
be  available  to  Respondent  only  if  it 
could  demonstrate  that  its  conduct 
satisfied  the  strict  two-pronged  standard 
the  Supreme  Court  set  out  in  California 
Retail  Liquor  Dealers  Ass'n  v.  Midcal 
•  Aluminum,  Inc.:  "the  challenged 
restraint  must  be  'one  clearly  articulated 
and  affirmatively  expressed  as  state 
policy'"  and  "the  policy  must  be 
'actively  supervised'  by  the  state 
itself" 

Under  the  first  prong  of  Midcal's  two- 
part  test.  Respondent  would  be  required 
to  show  that  the  State  of  Indiana  had 
"clearly  articulated  and  affirmatively 
expressed  as  state  policy"  the  desire  to 
replace  competition  widi  a  regulatory 
scheme.  WitJi  regard  to  this  prong,  it 
appears  that  Indiana  law  specifically 
contemplates  common  carriers'  entering 
into  "joint  rates"  under  certain 
circumstances  that  do  not  appear  to  be 
applicable  to  the  conduct  at  issue  here.^ 


« 16  CFR  2.51.  Because  of  this  possibility,  and 
because  the  issues  raised  by  this  case  frequently 
arise,  it  is  appropriate  to  address  the  state  action 
defense  in  some  detail. 

2  317  U.S.  341(1943). 

^  Parker  y.  Brow7i,"317  U.S.  341,  351  (1943)  ("[A] 
state  does  not  give  immunity  to  those  who  violate 
the  Sherman  Act  by  authorizing  them  to  violate  it, 
or  declaring  that  their  action  is  lawful."). 

■•445  U.S.  97, 105  (1980)  ("Midcal")  (quoting  City 
of  Lafayette  v.  Louisiana  Power  Sr  Ught,  435  U.S. 
389,  at  410  (1978)).  The  "restraint"  in  this  instance 
is  the  collective  rate-setting.  This  articulation  of  the 
state  action  doctrine  was  reaffirmed  by  the  Supreme 
Court  in  FTCv.  Ticor  Title  Insurance  Co.  f'Ticor"), 
where  the  Court  noted  that  the  gravity  of  the 
antitrust  violation  of  price  fixing  requires 
exceptionally  clear  evidence  of  the  State's  decision 
to  supplant  competition.  504  U.S.  621,  633.(1992). 

5  See  Ind.  Code  Ann.  §  8-2.1-22-18(a)  (Michie 
2001).  The  state  administrative  code  defines  "joint 
rate"  to  mean  "a  rate  that  applies  over  the  lines  or 
routes  of  two  or  more  carriers  and  that  is  made  by 


Respondent  would  meet  its  burden  only 
if  it  could  show  that  this  or  some  other 
provision  of  Indiana  law  constitutes  a 
clear  expression  of  state  policy  to 
displace  competition  and  allow  for 
collective  rate-making  among 
competitors. 

Under  the  second  prong  of  the  Midcal 
test.  Respondent  would  be  required  to     • 
demonstrate  "active  supervision"  by 
state  officials.  The  Supreme  Court  has 
made  clear  that  the  active  supervision 
standard  is  a  rigorous  one.  It  is  not 
enough  that  the  State  grants  general 
authority  for  certain  business  conduct  or 
that  it  approves  private  agreements  with 
little  review.  As  the  Court  held  in 
Midcal,  "The  national  policy  in  favor  of 
competition  cannot  be  thwarted  by 
casting  such  a  gauzy  cloak  of  state 
involvement  over  what  is  essentially  a 
private  price-fixing  arrangement."  ^ 
Rather,  active  supervision  is  designed  to 
ensure  that  a  private  party's 
anticompetitive  action  is  shielded  from 
antitrust  liability  only  when  "the  State 
has  effectively  made  (the  challenged] 
conduct  its  own."  ^ 

In  order  for  state  supervision  to  be 
adequate  for  state  action  purposes,  state 
officials  must  engage  in  a  "pointed  re- 
examination" of  the  private  conduct."  In 
this  regard,  the  State  must  "have  and 
exercise  ultimate  authority"  over  the 
challenged  anticompetitive  conduct.^ 
To  do  so,  state  officials  must  exercise 
"sufficient  independent  judgment  and 
control  so  that  the  details  of  the  rates  or 
prices  have  been  established  as  a 
product  of  deliberate  state  intervention, 
not  simply  by  agreement  among  private 
parties. "1°  One  asserting  the  state  action 
defense  must  demonstrate  that  the  state 
agency  has  ascertained  the  relevant 
facts,  examined  the  substantive  merits 
of  the  private  action,  assessed  whether 
that  private  action  comports  with  the 
imderlying  statutory  criteria  established 
by  the  state  legislature,  and  squarely 
ruled  on  the  merits  of  the  private  action 
in  a  way  sufficient  to  establish  the 
challenged  conduct  as  a  product  of 
deliberate  state  intervention  rather  than 
private  choice. 

arrangement  or  agreement  between  such  carriers." 
45  lAC  16-3-2(3).  This  definition  suggests  that  the 
term  "joint  rate"  refers  only  to  situations  where 
more  than  one  carrier  is  used  to  perform'  a  single 
move  rather  than  to  situations  where  competing 
movers  file  collective  rates. 

^Midcal.  445  U.S.  at  105-06. 

^Patrick  v.  Burget.  486  U.S.  94,  106  (1988). 

'Midcal.  445  U.S.  at  106.  Accord,  Ticor.  504  U.S. 
at  634-35;  Patrick  v.  RuTget.  486  U.S.  94,  lOO-OI 
(1988) 

^Patrick  V.  Burget.  486  U.S.  at  101  (emphases 
added). 

>"  Ticor.  504  U.S.  at  634-35. 
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IV.  General  Characteristics  of  Active 
Supervision 

At  its  core,  the  active  supervision 
requirement  serves  to  identify  those 
responsible  for  public  policy  decisions. 
The  clear  articulation  requirement 
ensures  that,  if  a  State  is  to  displace 
national  competition  norms,  it  must 
replace  them  with  specific  state 
regulatory  standards;  a  State  may  not 
simply  authorize  private  parties,  to 
disregard  federal  laws,' '  but  must 
genuinely  substitute  an  alternative  state 
policy.  The  active  supervision 
requirement,  in  turn,  ensures  that 
responsibility  for  the  ultimate  conduct 
can  properly  be  laid  on  the  State  itself, 
and  not  merely  on  the  private  actors.  As 
the  Court  explained  in  Ticor: 

States  must  accept  political  responsibility 
for  actions  they  intend  to  undertake.  •   *   * 
Federalism  serves  to  assign  political 
responsibility,  not  to  obscure  it.  *   *   *  For 
states  which  do  choose  to  displace  the  free 
market  with  regulation,  our  insistence  on  real 
compliance  with  both  parts  of  the  Midcal  test 
will  serve  to  make  clear  that  the  State  is 
responsible  for  the  price  fixing  it  has 
sanctioned  and  undertaken  to  control.'^ 

Through  the  active  supervision 
requirement,  the  Court  is  furthering  the 
fundamental  principle  of 
"accountability"  that  underlies 
federalism,  by  ensuring  that,  if  allowing 
anticompetitive  conduct  proves  to  be 
unpopular  with  a  State's  citizens,  the 
state  legislators  will  not  be  "insulated 
from  the  electoral  ramifications  of  their 
decisions."  '■* 

In  short,  clear  articulation  requires 
that  a  State  enunciate  an  affirmative 
intent  to  displace  competition  and  to 
replace  it  with  a  stated  criterion.  Active 
supervision  requires  the  State  to 
examine  individual  private  conduct, 
pursuant  to  that  regulatory  regime,  to 
ensure  that  it  comports  with  that  stated 
criterion.  Only  then  can  the  underlying 
conduct  accurately  be  deemed  that  of 
the  State  itself,  and  political 
responsibihty  for  the  conduct  fairly  be 
placed  with  the  State. 

Accordingly,  imder  the  Supreme 
Court's  precedents,  to  provide 
meaningful  active  supervision,  a  State 
must  (1)  Obtain  sufficient  information  to 
determine  the  actual  character  of  the 
private  conduct  at  issue,  (2)  measure 
that  conduct  against  the  legislature's 
stated  policy  criteria,  and  (3)  come  to  a 
clear  decision  that  the  private  conduct 
satisfies  those  criteria,  so  as  to  make  the 
final  decision  that  of  the  State  itself 


V.  Standard  for  Active  Supervision 

There  is  no  single  procedural  or 
substantive  standard  that  the  Supreme 
Court  has  held  a  State  must  adopt  in 
order  to  meet  the  active  supervision 
standard.  Satisfying  the  Supreme 
Court's  general  standard  for  active 
supervision,  described  above,  is  and 
will  remain  the  ultimate  test  for  that 
element  of  state  action  immunity. 

Nevertheless,  in  light  of  the  foregoing 
principles,  the  Commission  in  this 
Analysis  identifies  the  specific  elements 
of  an  active  supervision  regime  that  it 
will  consider  in  determining  whether 
the  active  supervision  prong  of  state 
action  is  met  in  future  cases  (as  well  as 
in  any  future  action  brought  by 
Respondent  to  modify  the  terms  of  this 
proposed  Order).  They  are  three:  (1)  The 
development  of  an  adequate  factual    • 
record,  including  notice  and 
opportunity  to  be  heard;  (2)  a  written 
decision  on  the  merits;  and  (3)  a  specific 
assessment — both  qualitative  and 
quantitative — of  how  the  private  action 
comports  with  the  substantive  standards 
established  by  the  state  legislature.  All 
three  elements  further  the  central 
purpose  of  the  active  supervision  prong 
by  ensuring  that  responsibility  for  the 
private  conduct  is  fairly  attributed  to  the 
State.  Each  will  be  discussed  below. 

A.  Development  of  an  Adequate  Factual 
Record,  Including  Notice  and 
Opportunity  To  Be  Heard 

To  meet  the  test  for  active  state 
supervision,  in  this  case  Respondent 
would  need  to  show  that  the  State  had 
in  place  an  administrative  body  charged 
with  the  necessary  review  of  filed  tariffs 
and  capable  of  developing  an  adequate 
factual  record  to  do  so.'*  In  Ticor,  the 
Court  quoted  language  fi-om  earlier 
lower  court  cases  setting  out  a  list  of 
organizational  and  procedural 
characteristics  relevant  as  the 
"beginning  point"  of  an  effective  state 
program: 

(Tjhe  state's  program  is  in  place,  is  staffed 
and  funded,  grants  to  the  state  officials  ample 
power  and  the  duty  to  regulate  pursuant  to 
declared  standards  of  state  policy,  is 
enforceable  in  the  state's  courts,  and 
demonstrates  some  basic  level  of  activity 
directed  towards  seeing  that  the  private 


"Parker.  317  U.S.  at  351. 
•2  504  U.S.  at  636. 

"  See  New  York  v.  United  States,  505  U.S.  144, 
168-69(1992). 


"  At  the  time  of  any  request  for  a  modification. 
Respondent  will  be  required  to  produce  evidence  of 
what  the  state  reviewing  agency  is  likely  to  do  in 
response  to  collective  rate-making.  We  recognize 
that  this  involves  some  prediction  and  uncertainty, 
particularly  when  the  Respondent  requests  an  order 
modification  on  the  basis  of  a  state  review  program 
that  might  be  authorized  but  not  yet  operating,  as 
the  Respondent  will  still  be  under  order.  In  such 
cases  it  may  be  appropriate  for  the  Respondent  to 
show  what  the  state  program  is  designed,  directed, 
or  organized  to  do.  If  a  particular  state  agency  is 
already  conducting  reviews  in  some  related  area, 
evidence  of  its  approach  to  these  tasks  will  be 
particularly  relevant. 


actors  carry  out  the  state's  policy  and  not 
simply  their  own  policy  *   *  *.'■> 

Moreover,  that  body  would  need  to  be 
capable  of  compiling,  and  actually 
compile,  an  adequate  factual  record  to 
assess  the  nature  of  and  impact  of  the 
private  conduct  in  question.  The  precise 
factual  record  that  would  be  required 
would  depend  on  the  substantive  norm 
that  the  State  has  provided;  the  critical 
question  is  whether  the  record  has 
sufficient  facts  for  the  reviewing  body 
sensibly  to  determine  that  the  State's 
substantive  regulatory  requirements 
have  been  achieved.  In  the  typical  case 
in  which  the  State  has  articulated  a 
criterion  of  consumer  impact,  obtaining 
reliable,  timely,  and  complete  economic 
data  would  be  central  to  the  board's 
ability  to  determine  if  the  State's  chosen 
criterion  has  been  satisfied.'^ 
Timeliness  in  particular  is  an  ongoing 
concern;  if  the  private  conduct  is  to 
remain  in  place  for  an  extended  period 
of  time,  then  periodic  state  reviews  of 
that  private  conduct  using  current 
economic  data  are  important  to  ensure 
that  the  restraint  remains  that  of  the 
State,  and  not  of  the  private  actors. 

Additionally,  in  assembling  an 
adequate  factual  record,  the  procedural 
value  of  notice  and  opportunity  to 
comment  is  well  established.  These 
procedural  elements,  which  have 
evolved  in  various  contexts  through 
common  law,  through  state  and  federal 
constitutional  law,  and  through 
Administrative  Procedure  Act 
rulemakings,'^  are  powerful  engines  for 
ensuring  that  relevant  facts — especially 
those  facts  that  might  tend  to  contradict 
the  proponent's  contentions — are 
brought  to  the  state  decision-maker's 
attention. 

B.  A  Written  Decision 

A  second  important  element  the 
Commission  will  look  to  in  determining 
whether  there  has  been  active 
sup>ervision  is  whether  the  state  board 
renders  its  decision  in  writing.  Though 
not  essential,  the  existence  of  a  written 
decision  is  normally  the  clearest 
indication  that  the  board  (1)  genuinely 
has  assessed  whether  the  private 


"  Ticor,  504  U.S.  at  637  (citations  omitted). 

'^  As  the  Ticor  Court  held,  "state  officials  [must) 
have  undertaken  the  necessary  steps  to  determine 
the  specifics  of  the  price-fixing  or  ratesetting 
scheme."  Id.  at  638. 

"The  Administrative  Procedure  Act  defines  a 
rule,  in  part,  as  "the  whole  or  a  part  of  an  agency 
statement  of  general  or  particular  applicability  and 
future  effect  designed  to  implement,  interpret,  or 
prescribe  law  or  policy."  5  U.S.C.  551(4).  Actions 
"concerned  with  the  approval  of  'tariff'  or  rate  . 
schedules  filed  by  public  utilities  and  common 
carriers"  are  typical  examples  of  rulemaking 
proceedings.  E.  Gellhom  &  R.  Levin,  Administrative 
l^w  &  Process  300  (1997). 


conduct  satisfies  the  legislature's  stated 
standards  and  (2)  has  directly  taken 
responsibility  for  that  determination. 
Through  a  written  decision,  whether 
rejecting  or  (the  more  critical  context) 
approving  particular  private  conduct 
that  would  otherwise  violate  the  federal 
antitrust  laws,  the  state  board  would 
provide  analysis  and  reasoning,  and 
supporting  evidence,  that  the  private 
conduct  furthers  the  legislature's 
objectives.'* 

C.  Qualitative  and  Quantitative 
Compliance  With  State  Policy 
Objectives 

In  determining  active  supervision,  the 
substance  of  the  State's  decision  is 
critical.  Its  fundamental  purpose  must 
be  to  determine  that  the  private  conduct 
lAeets  the  state  legislature's  stated 
criteria.  Federal  antitrust  law  does  not 
seek  to  impose  federal  substantive 
standards  on  state  decision-making,  but 
it  does  require  that  the  States — in 
displacing  federal  law — meet  their  own 
stated  standards.  As  the  Ticor  Court 
explained: 

Our  decisions  make  clear  that  the  purpose 
of  the  active  supervision  inquiry  is  not  to 
determine  whether  the  State  has  met  some 
normative  standard,  such  as  efficiency,  in  its 
regulatory  practices.  Its  purpose  is  to 
determine  whether  the  State  has  exercised 
sufficient  independent  judgment  and  control 
so  that  the  details  of  the  rates  or  price§  have 
been  established  as  a  product  of  deliberate 
state  intervention,  not  simply  by  agreement 
among  private  parties.  Much  as  in  causation 
inquiries,  the  analysis  asks  whether  the  State 
has  played  a  substantial  role  in  determining 
the  specifics  of  the  economic  policy.  The 
question  is  not  how  well  state  regulation 
works  but  whether  the  anticompetitive 
scheme  is  the  State's  own.'" 

Thus,  a  decision  by  a  state  board  that 
assesses  both  qualitatively  and 
quantitatively  whether  the  "details  of 
the  rates  or  prices"  satisfy  the  state 
criteria  ensures  that  it  is  the  State,  and 
not  the  private  parties,  that  determines 
the  substantive  policy.  There  should  be 
evidence  of  the  steps  the  State  took  in 
analyzing  the  rates  filed  and  the 
criterion  it  used  in  evaluating  those 
rates.  There  should  also  be  evidence 
showing  whether  the  State 
independently  verified  the  accuracy  of 
financial  data  submitted  and  whether  it 
relied  on  accurate  and  representative 


'"  A  record  preserved  by  other  means,  such  as 
audio  or  video  recording  technology,  might  also 
suffice,  provided  that  it  demonstrated  that  the  board 
had  (1)  genuinely  assessed  the  privaje  conduct  and 
(2)  taken  direct  responsibility.  Such  an  audio  or 
video  recording,  however,  will  be  an  adequate 
substitute  for  a  written  opinion  only  when  it 
provides  a  sufficiently  transparent  and  decipherable 
view  of  the  decision-making  proceeding  to  facilitate 
meaningful  public  review  and  comment. 

>»  Ticor.  504  U.S.  at  634-35. 


samples  of  data.  There  should  be 
evidence  that  the  State  has  a  thorough 
imderstanding  of  the  consequences  of 
the  private  parties'  proposed  action. 
Tariffs,  for  instance,  can  be  complex, 
and  there  should  be  evidence  that  the 
State  not  only  has  analyzed  the  actual 
rates  charged  but  also  has  analyzed  the 
complex  rules  that  may  directly  or 
indirectly  impact  the  rates  contained  in 

the  tariff. 

If  the  State  has  chosen  to  include  in 
its  statute  a  requirement  that  the 
regulatory  body  evaluate  the  impact  of 
particular  conduct  on  "competition,"  or 
"consumer  welfare,"  or  some  similar 
criteria,  then — ^to  meet  the  standard  for 
active  supervision — there  should  be 
evidence  that  the  State  has  closely  and 
carefully  examined  the  likely  impact  of 
the  conduct  on  consumers.  Because  the 
central  purpose  of  the  federal  antitrust 
laws  is  also  to  protect  competition  and 
consumer  welfare,2o  conduct  that  would 
run  counter  to  those  federal  laws  should 
not  be  lightly  assumed  to  be  consistent 
with  parallel  state  goals.  Especially 
when,  as  here,  the  underlying  private 
conduct  alleged  is  price  fixing — which, 
as  the  Ticor  Court  noted,  is  possibly  the 
most  "pernicious"  antitrust  offense  2' — 
a  careful  consideration  of  the  specific 
monetary  impact  on  consumers  is 
critical  to  any  assessment  of  an  overall 
impact  on  consumer  welfare.  That 
consideration,  to  the  maximum  extent 
practicable,  should  include  an  express 
quantitative  assessment,  based  on 
reliable  economic  data,  of  the  specific 
likely  impact  upon  consumers. 

It  Dears  emphasizing  that  States  need 
not  choose  to  enact  criteria  such  as 
promoting  "competition"  or  "consumer 
welfare" — ^the  central  end  of  federal 
antitrust  law.  A  State  could  instead 
enact  a  criterion  such  as  maximizing  the 
profits  of  members  of  a  particular 
industry.  Then,  the  State's  decision 
would  need  to  assess  whether  that 
objective  had  been  met. 

On  the  other  hand,  if  a  State  does  not 
disavow  (either  expressly  or  through  the 
promulgation  of  wholly  contrary 
regulatory  criteria)  that  consumer 
welfare  is  state  regulatory  policy,  it 
must  address  consumer  welfare  in  its 
regulatory  analysis.  In  claiming  state 
action  immunity,  a  Respondent  would 
need  to  demonstrate  that  the  state  board, 
in  evaluating  arguably  anticompetitive 
conduct,  had  carefully  considered  and 
expressly  quantified  the  likely  impact  of 


that  conduct  on  consumers  as  a  central 
element  of  deciding  whether  to  approve 
that  conduct." 

In  the  present  case,  Indiana  has 
expressly  chosen  to  give  significant 
consideration  to,  among  other  state 
interests,  the  interests  of  consumers 
when  determining  whether  rates  are  ^ 
"just  and  reasonable'-: 


In  the  exercise  of  its  power  to  prescribe  just 
and  reasonable  rates,  fares  and  charges  for 
the  transportation  of  passengers  and 
household  goods  *   •   *  the  departinent  shall 
give  due  consideration,  among  other  factors. 


to: 


(3)  The  need,  in  the  public  interest,  of 
adequate  and  efficient  transportation 
service  by  such  carrier  at  the  lowest  cost 
consistent  with  the  furnishing  of 
service.  2^ 

Thus,  to  establish  active  supervision, 
Respondent  would  be  obligated  to  show 
that  the  State,  when  approving  the  rates 
at  issue,  performed  an  analysis  and 
quantification  of  whether  the  rates  tp 
consumers  were  "at  the  lowest  cost 
consistent  with  the  furnishing  of 
service." 

VI.  Opportunity  for  Public  Comment 

The  standards  of  active  supervision 
remain  those  laid  out  by  the  Supreme 
Court  in  Midcal  and  its  progeny.  Those 
standards  have  been  explained  in  detail 
above  to  further  illustrate  how  they 
would  apply  should  Respondent  seek  to 
modify  this  proposed  Order.  Applying 
these  standards,  the  Commission 
believes,  will  further  the  principles  of 
federalism  and  accountability 
enunciated  by  the  Suprenie^urt,  will 
help  clarify  for  States  and  private 
parties  the  reach  of  federal  antitrust  law, 
and  will  ultimately  redound  to  the 
benefit  of  consumers. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  30  days  in  order 
to  receive  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  again  review  the  Agreement  and 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the  Order 
contained  in  the  Agreement. 

By  accepting  the  proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  issues  described  in  the 
proposed  Complaint  will  be  resolved. 


2"  Indeed,  consideration  of  consumer  impact  is  at 
the  heart  of  "(al  national  policy"  that  preserves  "the 
free  market  and  ...  a  system  of  free  enterprise 
without  price  fixing  or  cartels."  Ticor.  504  U.S.  at 
632. 

2'  Id.  at  639  ("No  antitrust  offense  is  more 
pernicious  than  price  fixing.") 


22  This  requirement  is  liased  on  the  principle  that 
the  national  policy  favoring  competition  "is  an 
essential  part  of  the  economic  and  legal  system 
within  which  the  separate  States  administer  their 
own  laws."  Id.  at  632. 

2Mnd.  Code  Ann.  §8-2.1-22-21(a)  (Michie  2001). 
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The  purpose  of  this  analysis  is  to  invite 
and  facilitate  public  comment 
concerning  the  proposed  Order,  h  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  and 
proposed  Order  or  to  modify  their  terms 
in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Dor.  0.1-6888  Filed  3-21-03;  8:45  ami 

MLLmO  CODE  67S0-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0270] 

Federal  Technology  Service;  Access 
Certificates  for  Electronic  Services 
(ACES) 

AGENCY:  General  Services 
Administration  (GSA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Access 
Certificates  for  Electronic  Services 
(ACES). 

The  ACES  Program  is  designed  to 
facilitate  and  promote  secure  electronic 
communications  between  online 
automated  information  technology 
application  systems  authorized  by  law 
to  participate  in  the  ACES  Program  and 
users  who  elect  to  participate  in  the 
program,  through  the  implementation 
and  operatfbn  of  digital  signature 
certificate  technologies.  Individual 
digital  signature  certificates  are  issued 
at  no  cost  to  individuals  based  upon 
their  presentation  of  verifiable  proof  of 
identity  in  an  authorized  ACES 
Registration  Authority.  Business 
Representative  digital  signature 
certificates  are  issued  to  individuals 
based  upon  their  presentation  of 
verifiable  proof  of  identity  and 
verifiable  proof  of  authority  from  the 
claimed  entity  to  an  authorized  ACES 
Registration  Authority.  If  authorized  by 
law.  a  fee  may  be  charged  for  issuance 
of  a  Business  Representative  certificate. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  is 
necessary  for  the  proper  performance  of  ' 
the  functions  of  GSA,  and  whether  it 
will  have  practical  utility;  whether  our 


estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  inforination  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Comment  Due  Date:  May  23, 
2003. 

ADDRESSES:  Submit  comments  regarding 
this  information  collection  to  Stephanie 
Morris,  General  Services 
Administration.  Regulatory  &  Federal 
Assistance  Publications  Division,  1800 
F  Street,  NW..  Room  4035,  Washington, 
DC  20405  or  fax  to  (202)  501-4067. 
Please  cite  OMB  Control  Number  3090- 
0270. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Duncan,  Federal  Technology 
Service,  GSA  (202)  708-7626  or  by  e- 
mail  at  stephen.duncan@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

One  of  the  primary  goals  of  the 
emerging  Government  Services 
Information  Infrastructure  (GSII)  is  to 
facilitate  public  access  to  government 
information  and  services  through  the 
use  of  information  technologies.  One  of 
the  specific  goals  of  the  GSII  is  to 
provide  the  public  with  a  choice  of 
using  Internet -based,  online  access  to 
the  automated  information  technology 
application  systems  operated  by 
government  agencies;  such  access  will 
make  it  easier  and  less  costly  for  the 
public  to  complete  transactions  with  the 
government.  By  law.  access  to  some  of 
these  automated  information  technology 
application  systems  can  be  granted  only 
after  the  agency  operating  the  system  is 
provided  with  reliable  information  that 
the  individual  requesting  such  access  is 
who  he/she  claims  to  be,  and  that  he/ 
she  is  authorized  such  access.  The  arms- 
length  transactions  envisioned  by  the 
GSII  require  implementation  of  methods 
for: 

1.  Reliably  establishing  and  verifying 
the  identity  of  the  individuals  desiring 
to  participate  in  the  ACES  Program, 
based  primarily  upon  electronic 
communications  between  the  applicant 
and  authorized  ACES  Registration 
Authority. 

2.  Issuing  to  the  individuals  who  have 
been  successfully  identified  a  means 
that  they  can  use  to  uniquely  identify 
themselves  to  the  automated 
information  technology  application  - 


systems  participating  in  the  ACES 
Program. 

3.  Electronically  and  securely  passing 
that  identity  to  the  automated 
information  technology  application 
system  to  which  the  individual  is 
requesting  access. 

4.  Electronically  and  securely 
authenticating  that  identity,  through  a 
trusted  third  party,  each  time  it  is 
presented  to  an  automated  information 
technology  application  system 
participating  in  the  ACES  Program. 

5.  Ensuring  that  the  identified 
individual  requesting  access  to  an 
automated  information  technology 
application  system  has  been  duly 
authorized,  by  the  management  of  that 
automated  information  technology 
application  system,  to  access  that 
system  and  perform  the  transactions 
desired. 

6.  Ensuring  that  the  information  being 
exchanged  between  the  individual  and 
the  automated  information  technology 
,application  system  has  not  been 
corrupted  during  transmission. 

7.  Reducing  the  ability  of  the  parties 
to  such  transactions  to  repudiate  the 
actions  taken. 

The  current  state-of-the-art  suggests 
that  digital  signature  certificate 
technologies  (often  referred  to  as  part  of 
"Public  Key  Infrastructure,  or  PKI") 
provide  a  reliable  and  cost  efficient 
means  for  meeting  many  of  these  GSII 
requirements.  Thus,  the  ACES  Program 
should  be  understood  to  represent  an 
effort  to  implement  and  continue  a  PKI 
through  which  members  of  the  public 
who  desire  to  do  so  can  securely 
communicate  electronically  wiUi  the 
online  automated  information 
technology  application  systems 
participating  in  the  ACES  Program. 

The  initial  step  for  any  member  of  the 
public  to  take  in  order  td  participate  in 
the  ACES  Program  is  to  submit  an 
application  for  an  ACES  certificate  to  an 
authorized  ACES  Registration 
Authority.  In  conjunction  with 
application  process,  the  applicant  will 
be  required  to  submit  at  least: 

a.  His/her  full  name. 

b.  His/her  place  of  birth. 

c.  His/her  date  of  birth. 

d.  His/her  current  address  and 
telephone  number. 

e.  At  least  three  (3)  of  the  following: 
i.  Current  valid  state  issued  driver 

license  number  or  number  of  state 
issued  identification  card. 

ii.  Current  valid  passport  number. 

iii.  Current  valid  credit  card  number. 

iv.  Alien  registration  number  (if 
applicable). 

v.  Social  Security  Number. 

vi.  Current  employer  name,  address, 
and  telephone  number. 
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f.  If  the  registration  is  for  a  business 
representative  certificate,  evidence  of 
authorization  to  represent  that  business 
entity. 

The  information  provided  during  the 
process  of  applying  for  an  ACES 
certificate  constitutes  the  continued 
information  collection  activity  that  is 
the  subject  of  this  Paperwork  Reduction 
Act  Notice  and  request  for  comments. 

B.  Description 

A  detailed  description  of  the  current 
ACES  Program  is  available  on  the  World 
Wide  Web  at  http://www.gsa.gov/aces, 
or  through  the  FOR  FURTHER  INFORMATION 
CONTACT  listed  above. 

Please  note  that  all  ACES  identity 
information  collected  from  the  public  is 
covered  by  the  Privacy  Act,  the 
Computer  Security  Act,  and  related 
privacy  and  security  regulations, 
regardless  of  whether  it  is  provided 
directly  to  an  agency  of  the  Federal 
Government  or  to  an  authorized  ACES 
Registration  Authority  providing  ACES- 
related  services  under  a  contract  with 
GSA.  Compliance  with  all  of  the 
attending  requirements  is  enforced 
through  binding  contracts,  periodic 
monitoring  by  GSA,  annual  audits  by 
independent  auditing  firms,  and  annual 
re-accreditation  by  GSA.  Only  fully 
accredited  Registration  Authorities  will 
be  permitted  to  accept  and  maintain 
identity  information  provided  by  the 

public. 

The  identity  information  collected 
will  be  used  only  to  establish  and  verify 
the  identity  and  eligibility  of  applicants 
for  ACES  certificates;  no  other  use  of  the 
information  is  permitted. 

Participation  in  the  ACES  Program  is 
strictly  volimtary,  but  participation  will 
only  be  permitted  upon  presentation  of 
identity  information  hy  the  applicant, 
and  verification  of  that  information  by 
an  authorized  ACES  Registration 
Authority. 

ACES  is  designed  to  permit  on-line, 
arms-length  registration  through  the 
Internet,  which  significantly  reduces  the 
public's  reporting  burden.  Based  upon 
preliminary  tests  nm  on  similar  systems 
for  gathering  identity-related 
information  from  the  public  {e.g.,  U.S. 
Passports,  initial  issuance  of  state- 
issued  driver's  license,  etc.),  the 
individual  reporting  burden  for 
providing  identity  information  for  the 
initial  ACES  certificate  is  estimated  at 
an  average  of  15  minutes,  including 
gathering  the  information  together  and 
entering  the  data  into  the  electronic 
forms  provided  by  the  authorized  ACES 
Registration  Authorities. 

No  reliable  information  is  yet 
available  to  support  any  estimate 
relating  to  the  number  of  individuals 


who  will  seek  to  register  to  participate 
in  the  ACES  Program.  Thus,  no  estimate 
of  the  overall  reporting  burden  is  being 
provided  at  this  time. 

C.  Purpose 

The  General  Services  Administration 
will  be  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0270,  concerning 
ACES.  GSA  is  responsible  for  assisting 
Federal  agencies  with  the 
implementation  and  use  of  digital 
signature  technologies  to  enhance 
electronic  access  to  government 
information  and  services. by  all  eligible 
persons.  In  order  to  ensure  that  the 
ACES  program  certificates  are  issued  to 
the  proper  individuals,  GSA  will 
continue  to  collect  identify  information 
from  persons  who  elect  to  participate  in 
ACES. 

D.  Annual  Reporting  Burden 

Respondents:  1,000,000. 

Annual  Responses:  1. 

Average  Hdur»  Per  Response:  0.25. 

Burden  Hours:  250,000. 

Obtaining  Copies  of  Proposal: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  and  Federal  Assistance 
Publications  Division{MVA),  1800  F 
Street,  NW.,  room  4035,  Washington, 
DC  20405,  telephone  (202)  208-7312. 
Please  cite  OMB  Control  No.  3090-0270, 
Access  Certificates  for  Electronic 
Services  (ACES). 

Dated:  March  14,  2003. 
Susan  White, 

Deputy  Chief  Information  Officer. 
(FR  Do<?.  03-6945  Filed  3-21-03;  8:45  am) 

BILUNG  CODE  6820-DH-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

The  President's  Council  on  Bioethics; 
Request  for  Comments;  Current 
Regulation  of  Assisted  Reproduction, 
Embryo  Research,  and  Human 
Genetics 

AGENCY:  The  President's  Council  on 

Bioethics,  HHS. 

ACTION:  Request  for  comments. 


SUMMARY:  The  President's  Council  on 
Bioethics  requests  that  interested 
individuals  and  organizations  submit 
written  comments — normative  as  well 
as  descriptive — on  the  current 
regulation  of  the  biotechnologies  that 
touch  the  beginnings  of  human  life, 
more  specifically  on  those  technologies 
and  practices  that  exist  at  the 


intersection  of  assisted  reproduction, 
embryo  research,  and  himian  genetics. 
The  Council  is  especially  interested  to   • 
know  commenters'  opinions  as  to  which 
human  goods  and  values  they  think 
should  animate  any  regulatory  activities 
in  this  area,  as  well  as  on  how  well 
current  practices  promote  and  protect 
these  goods  and  values.  New 
technologies  and  practices,  such  as  pre- 
implantation  genetic  diagnosis  (PGD), 
greatly  expand  the  power  not  simply  to 
bring  new  life  into  existence  in  novel 
ways  (as  through  in  vitro  fertilization) 
but  also  to  select  or  even  manipulate  its 
character,  fate,  and  future.  The  Council 
is  thus  deeply  interested  in  how  these 
activities  are  curfenUy  regulated,  by 
whom,  and  to  what  effect.  In  an  effort 
to  better  imderstand  the  contours  of  the 
current  regulatory  landscape,  the 
Council  has  beien  studying:  The  legal 
authority  and  institutional  competence 
of  the  Food  and  Drug  Administration, 
professional  self-regulation  by 
practitioners  of  assisted  reproduction, 
the  current  system  of  protecting  hiunan 
research  subjects,  and  the  paten tabilify 
of  human  organisms,  among  other 
aspects  of  the  subject.  To  ensure  a 
thorough,  accurate,  and  comprehensive 
understanding,  the  Council  invites  the 
public  to  submit  written  comment  on 
this  subject  as  well. 

DATES:  Submissions  must  be  received  on 
or  before  April  15,  2003. 

Form  of  Submission:  Submissions 
should  be  written ^  no  more  than  3,000 
words  long,  and  addressed  to  The 
President's  Council  on  Bioethics, 
attention:  O.  Carter  Snead.  General 
Counsel. 

ADDRESSES:  E-mail  (preferred):  - 

submissions@bioethics.gov.  Fax:  202- 
296-3528.  Mail:  Suite  600,  1801 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT:  O. 
Carter  Snead,  General  Counsel,  The 
President's  Council  on  Bioethics  (202/ 
296-4669;  submissions@bioethics.gov) . 

SUPPLEMENTARY  INFORMATION:  The 
President's  Council  on  Bioethics  was 
created  by  Executive  Order  13237,  on 
November  28,  2001,  to  advise  the    ■ 
President  on  the  ethical  and  policy 
questions  arising  from  developments  in 
biomedical  science  and  technology.  For 
more  information  about  the  Council,  see 
http://www.bioethics.gov. 

Dated:  March  14,  2003. 
Dean  Clancy, 

Execu  five  Director.  The  President 's  Council 
on  Bioethics. 
|FR  Doc.  03-6865  Filed  3-21-03:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary.  HHS. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Acting  Assistant  Secretary  for 
Health  have  taken  final  action  in  the 
following  case: 

Justin  Radolf,  M.D..  University  of 
Connecticut  Health  Center:  Based  on  the 
report  of  an  investigation  conducted  by 
the  University  of  Connecticut  Health 
Center  (UCHC  Report),  Dr.  Radolf  s 
admissions,  and  additional  analysis 
conducted  by  ORI  in  its  oversight 
review,  the  U.S.  Public  Health  Service 
(PHS)  found  that  Dr.  Radolf,  Professor  at 
UCHC's  Center  of  Microbial 
Pathogenesis,  engaged  in  scientific 
misconduct  in  research  supported  by 
National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID),  National 
Institutes  of  Health  (NIH),  grant  ROl 
AI29735-11  and  incorporated  false 
claims  into  a  grant  application  entitled 
"Tick  Inhibitors  of  Hemostatis:  Novel 
Therapeutic  Agents  and  an  Anti-Tick 
Vaccine"  to  the  United  States 
Department  of  Agriculture  (USDA).  Dr. 
Radolf  falsified  and  fabricated 
preliminary  research  data  to  falsely 
claim  that  the  genes  that  he  proposed  to 
characterize  were  specifically  expressed 
in  the  tick  salivary  gland.  Dr.  Radolf 
represented  the  products  of  control 
samples  as  positive  tests  for  mRNA 
expression  ft-om  different  genes  and 
presented  data  as  positive  for  genes  that 
had  not  been  tested. 

Specifically,  PHS  finds  that  Dr.  Radolf 
falsified  and  fabricated  data  in  January 
2000  by  altering  the  labeling  of  a  figure 
included  in  a  USDA  grant  application 
and  by  falsifying  the  text  in  both  the 
USDA  application  and  in  an 
overlapping  application  to  a  state- 
sponsored  program. 

This  incident  of  falsification  and 
fabrication  is  significant  because  the 
data  was  the  first  direct  evidence  that 
the  isolated  clones  represented  genes 
expressed  in  tick  salivary  gland,  and 
therefore  represented  proteins  that 
could  be  targets  of  vaccine  development 
to  protect  the  hosts  from  tick- 
transmitted  microbial  diseases.  The 
misinformation  of  the  extent  of  the 
progress  in  this  project  had  the  potential 
to  mislead  grant  reviewers  and  the 
scientific  community  about  an  ar^a  of 
research  that  could  have  led  to  the 
prevention  of  Rocky  Mountain  Spotted 


Fever  and  other  tick-transmitted 
diseases. 

The  Respondent  submitted  the 
following  admission  to  ORI:  In  January 
of  2000, 1  engaged  in  scientific 
misconduct  involving  research 
supported  by  the  National  Institutes  of 
Health.  The  misconduct  occurred 
during  the  preparation  of  grant 
proposals  submitted  to  the  United  States 
Department  of  Agriculture  and 
Connecticut  Innovations,  Inc.  More 
specifically,  I  falsified  and  fabricated 
preliminary  data  by  intentionally 
altering  the  labeling  of  an  ethidiimi 
bromide-stained  agarose  gel  purporting 
to  demonstrate  the  expression  of  genes 
in  the  salivary  glands  of  feeding 
Dermacentor  andersoni  ticks.  In  so 
doing,  I  misrepresented  the  products  of 
control  samples  as  positive  tests  for  the 
presence  of  mRNAs  derived  from 
unrelated  genes,  and  I  fabricated  data  to 
show  the  expression  of  genes  that,  in 
fact,  were  not  tested.  The  texts  of  the 
two  proposals  also  contained  inaccurate 
statements  relating  to  these  falsified  and 
fabricated  data.  By  inaccurately 
portraying  the  extent  of  our  progress  in 
characterizing  salivary  gland  proteins 
that  might  interfere  with  tick  feeding, 
my  actions  would  have  misled  the 
reviewers  of  the  proposals  into  thinking 
that  we  were  closer  to  the  development 
of  an  anti-tick  vaccine  than  we  actually 
were. 

Truthfulness  in  the  recording, 
presentation,  and  reporting  of  data — the 
accuracy  and  reliability  of  the  research 
record — is  the  foundation  of  all 
scientific  research.  By  intentionally 
misrepresenting  preliminary  findings  in 
the  two  grant  proposals,  my  actions 
violated  this  basic  precept, 
compromised  my  scientific  integrity, 
and  placed  my  20-year  career  as  a 
biomedical  researcher  in  jeopardy.  My 
actions  also  could  have  compromised 
the  integrity  and  careers  of  individuals 
with  whom  I  work,  individuals  who 
place  their  trust  in  me  and  who  look  to 
me  for  scientific  leadership.  I  take  full 
and  complete  responsibility  for  this 
misconduct.  I  committed  this  wrongful 
act  without  prompting  by  other 
individuals  and  without  the  consent  or 
knowledge  of  others.  I  am  deeply 
remorsehil  for  my  behavior  and  offer  my 
strongest  assurance  to  the  Office  of 
Research  Integrity  that  it  will  never 
recur. 

Dr.  Radolf  has  entered  into  a 
Voluntary  Exclusion  Agreement  in 
which  he  has  voluntarily  agreed  for  a 
period  of  five  (5)  years,  beginning  on 
March  10,  2003: 

(1)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS  including 
but  not  limited  to  service  on  any  PHS 


advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant; 

(2)  That  any  institution  which 
submits  an  application  for  PHS  support 
for  a  research  project  on  which  Dr. 
Radolfs  participation  is  proposed  or 
which  uses  Dr.  Radolf  in  any  capacity 
on  PHS-supported  research,  or  that 
submits  a  report  of  PHS-funded  research 
in  which  Dr.  Radolf  is  involved,  must 
concurrently  submit  a  plan  for 
supervision  of  Dr.  Radolfs  duties  to  the 
funding  agency  for  approval;  the 
supervisory  plan  must  be  designed  to 
ensure  the  scientific  integrity  of  Dr. 
Radolfs  research  contribution;  a  copy  of 
the  supervisory  plan  must  also  be 
submitted  to  ORJ  by  the  institution;  Dr. 
Radolf  agrees  that  he  will  not  participate 
in  any  PHS-supported  research  until 
such  a  supervision  plan  is  submitted  to 
ORI;  and 

(3)  To  ensure  that  any  institution       • 
employing  him  submits,  in  conjunction 
with  each  application  for  PHS  funds  or 
report,  manuscript,  or  abstract  of  PHS 
funded  research  in  "which  Dr.  Radolf  is 
involved,  a  certification  that  the  data 
provided  by  Dr.  Radolf  are  based  on 
actual  experiments  or  are  otherwise 
legitimately  derived,  and  that  the  data, 
procedures,  and  methodology  are 
accurately  reported  in  the  application  or 
report.  Dr.  Radolf  must  ensure  that  the 
institution  sends  the  certification  to 
ORI. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 

IFR  Doc.  03-6894  Filed  3-21-03;  8:45  am) 

BILUNG  CODE  41S0-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtticare  Research  and 
Quality 

Preliminary  Measure  Set  for  Home 
Health  in  the  National  Healthcare 
Quality  Report — Request  for 
Comments 

AGENCY:  Agency  for  Healthcare  Research 

and  Quality,  HHS. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Agency  for  Healthcare 
Research  and  Quality  (AHRQ) 
announces  a  request  for  public  comment 
on  the  PreUminary  Measure  Set  on 
home  health  to  be  used  in  preparing  the 
National  Healthcare  Quality  Report 
(NHQR).  The  NHQR  is  a  congressionally 
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mandated  annual  report  [see  42  U.S.C. 
299b-2(b){2))  on  national  trends  with 
respect  to  health  care  quality.  The 
legislation  mandated  that  AHRQ  submit 
this  report  on  an  annual  basis  beginning 
in  2003.  The  preliminary  Measm*  Set 
for  the  NHQR  was  generated  through  a 
call  for  health  care  quality  measiu^s  to 
Federal  agencies  and  private 
organizations. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  April  23,  2003. 
ADDRESSES:  Written  conunents  should 
be  submitted  to:  Judith  Sangl,  Sc.D., 
Center  for  Quality  Improvement  and 
Patient  Safety.  Agency  for  Healthcare 
Research  and  Quality,  6011  Executive 
Boulevard,  Suite  200,  Rockville,  MD 
20852,  Fax:  (301)  594-2155,  E-mail: 
jsangl@ahrq.gov. 

Public  Review  of  Comments 

Comments  and  responses  received 
will  be  available  for  public  inspection  at 
AHRQ's  Information  Resource  Center 
(IRC)  pubhc  reading  room  between  the 
hours  of  8:30  a.m.  and  5  p.m.  on  regular 
business  days  at  2101  East  Jefferson 
Street,  Suite  500,  Rockville,  MD  20852. 
Arrangements  for  viewing  public 
comments  may  be  made  by  calling  (301) 
594-6394.  Responses  may  also  be 
accessed  through  AHRQ's  Electronic 
Freedom  of  Information  Reading  Room 
on  AHRQ's  Web  site  at  http:// 
www.ahrg.gov/news/foiaindx.htm. 

Availability  of  Technical  Expert  Panel 
(TEP)  Meeting  Transcript  and 
Background  Materials 

Copies  of  the  transcript  fi-om  the  TEP 
meeting  are  available  from  the  AHRQ 
Web  site  at:  http://www.ahrg.gov/qual/ 
nhrq02/hhmtep.htm.  For  organizations 
without  access  to  the  Internet,  AHRQ 
will  make  a  paper  version  available 
either  through  overnight  mail  or  by  fax 
upon  written  request.  Requests  for  paper 
versions  of  the  preliminary  measure  set 
should  be  faxed  to  the  above  fax 
number.  The  backgroimd  materials  will 
be  available  in  the  IRC  (see  address 
above). 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Sangl,  Sc.D.  (See  information 
under  ADDRESSES). 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

This  request  follows  up  on  ah  earlier 
request  for  public  comments  on  the 
preliminary  measure  set  dated  August 
19,  2002.  At  that  time,  no  home  health 
measures  were  proposed  for  the 
preliminary  measure  set  because  AHRQ 
was  working  together  with  the  Centers 
for  Medicare  &  Medicaid  Services  (CMS) 
to  determine  as  appropriate  set  of 


measures  for  the  CMS  public  reporting 
initiative  on  home  health  as  well  as  the 
NHQR.  AHRQ  and  CMS  decided  that,  in 
the  short  term,  the  Outcome  and 
Assessment  Information  (OASIS) 
measures  would  be  used  as  the  initial 
measure  set  because  there  is  more 
standardization  around  these  measures 
than  any  other  in  home  health  care.  This 
view  was  reiterated  in  the  one  comment 
received  in  response  to  the  August 
request,  i.e.,  that  OASIS  measures  were 
the  best  cvurently  available  to  measure 
the  quality  of  home  health  care. 

OASIS  is  a  imiform  set  of  patient 
assessment  items  developed  for 
monitoring  and  measuring  outcomes  of 
care,  adjusted  for  patient  factors  that 
might  affect  those  outcomes.  The  OASIS 
data  set  is  the  only  national, 
standardized  data  source  on  adult  home 
health  care  deUvery.  The  OASIS 
instrument  was  created  over  a  14-year 
period  to  measure  functional  outcomes 
for  the  purpose  of  improving  quality  of 
home  health  care.  It  was  developed 
through  a  scientific  process,  using  input 
from  the  home  healtticare  industry,  and 
has  been  tested  for  validity  and 
reliability.  All  Medicare  certified  home 
health  agencies  (HHAs)  implemented 
the  OASIS  instrixment  nationwide  for 
collection  and  repjorting  of 
comprehensive  patient  assessments  in 
October  1999.  There  are  41  measures 
derived  from  OASIS  data  covering  (1) 
functional  outcomes;  (2)  physiologic 
outcome;  (3)  emotional/behavioral/ 
cognitive  outcomes;  and  (4)  utilization 
outcome  measures.  When  one  includes 
the  additional  13  low-frequency  adverse 
patient  outcomes  identified  from  OASIS 
data,  there  are  a  total  of  54  measures. 
The  Web  site  at  ivww.ciiis.hiis.gov/ 
providers/hha/  contains  extensive  detail 
on  the  development  of  OASIS,  a  copy  of 
the  OASIS  data  collection  form  (OASIS 
Bl)  and  measure  definitions. 

Because  CMS  currently  wanted  to 
select  a  subset  of  OASIS  measures  for  its 
home  health  pubhc  quality  reporting 
initiative,  AHRQ  decided  to  convene  a 
technical  expert  panel  (TEP)  to  review 
the  set  of  OASIS  home  health  quality 
measures  as  candidates  for  both  the 
NHQR  and  the  CMS  home  health  care 
public  reporting  initiative.  Accordingly, 
AHRQ  convened  a  TEP  on  October  21- 
22,  2002  with  the  purpose  of  addressing 
these  two  independent  but  overlapping 
efforts  being  planned  by  CMS  and 
AHRQ. 

2.  TEP  Composition  and  Meeting 
Process 

The  TEP  was  composed  of  18 
members  representing  a  wide  range  of 
disciplines  and  interests:  home  health 
agency  representatives',  cltnicians  (both 


physicians  and  nurses),  an 
epidemiologist,  consumer  reporting 
experts  and  a  consxuner  groups 
organization,  quality  improvement 
organizations.  State  survey  agencies, 
and  home  health  services  researchers. 
The  paneUst  list  is  included  in  the 
meeting  transcript  on  the  AHRQ  site  at 
http://www.ahrq.gov/qual/nhrq02/ 
hhmtep.htm. 

AHRQ  and  CMS  staff  gave 
introductory  remarks  and  overviews  of 
the  two  parallel  purposes  and  goals  of 
the  meeting.  Speakers  gave  background 
presentations  on:  (1)  Development  of  the 
OASIS  measures,  their  statistical 
properties,  and  their  use  in  quality 
improvement  and  (2)  results  of  testing 
OASIS  measures  (in  plain  language)  in 
focus  group  with  consumers  and 
interviews  with  physicians  and 
discharge  planners,  who  would  be  users 
of  such  quality  measure  information. 
Results  of  these  focus  groups  are  also  on 
the  above  referenced  AHRQ  Web  site. 

AflCT  presentation  of  the  introductory 
back^tHmd  material,  the  meeting 
facilitator  dfe^ibed  how  the  remainder 
of  the  meeting  would  proceed.  Since 
this  technical  expert  panel  was  not 
established  as  a  formal  Federal  advisory 
committee,  AHRQ  would  not  seek  any 
formal  votes  from  the  panel  nor 
consensus  from  the  panel  members. 
Instead,  the  emphasis  would  be  on 
viewpoints  of  the  individual  panel 
members  as  each  of  the  existing  OASIS 
measures  was  discussed  according  to 
pre-established  criteria  (see  Attachment 
A  in  the  meeting  transcript  on  the 
AHRQ  Web  site),  derived  frxim  criteria 
for  quality  measures  developed  by  the 
Institute  of  Medicine  for  the  NHQR. 
Panelists  were  given  a  workbook  with 
criteria  worksheets  and  statistical 
properties  for  each  of  the  measures.  The 
presenters  stayed  during  the  entire 
meeting  for  technical  support  and 
clarifications. 

At  the  end  of  the  second  day,  all  of 
the  panel  members  were  asked  to  bring 
together  their  values,  insights  and 
assessments  to  provide  input  to  AHRQ 
on  which  of  the  41  OASIS  measures 
should  be  priority  items  for  the  two 
purposes:  (1)  AHRQ's  NHQR  and  (2) 
CMS's  home  health  public  reporting 
initiative.  It  was  acknowledged  that 
these  two  priority  measure  lists  might 
be  different. 

The  meeting  was  open  to  the  public 
and  representatives  from  the  home 
health  industry  trade  associations, 
industry  consultants,  agencies  and 
journalists  attended. 

3.  OASIS  Measures  Reviewed  by  Panel 

The  Panel  was  charged  with  focusing 
on  41  OASIS  measures,  a  subset  of  the 
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54  measures  in  OASIS.  To  facilitate 
discussion,  these  41  measures  were  put 
into  13  categories  (used  in  consumer 
testing)  and  three  domains  (adapted 
from  the  Foundation  for  Accountability 
framework)  as  follows: 
,     •  Domain:  Getting  Better 

Category  1:  Physical  Health 

Improvements  in:  Dyspnea,  status  of 
surgical  wounds,  number  of  surgical 
wounds,  urinary  tract  infection,  urinary 
incontinence,  bowel  incontinence. 

Category  2:  Mental  Health 

Improvements  in:  Behavior  problem 
frequency,  cognitive  functioning, 
confusion  frequency,  anxiety  level. 

Category  3:  Meeting  Basic  Daily  Needs 

Improvements  in:  Eating,  upper  body 
dressing,  lower  body  dressing,  in 
bathing,  grooming,  management  of  oral 
medications. 

Category  4:  Getting  Around 

Improvements  in:  Ambulation/ 
locomotion,  toileting,  transferring,  pain 
interfering  with  activity. 

Category  5:  Meeting  Household  Needs 

Improvements  in:  Light  meal 
preparation,  laundry,  shopping, 
housekeeping. 

Category  6:  Talking  With  People 

Improvements  in:  Speech  and 
language,  phone  use. 

Category  7:  Staying  at  Home  Without 
Home  Care 

Discharged  to  community. 

•  Domain:  Living  With  Illness  or 
Disability 

Category  8:  Meeting  Basic  Daily  Needs 

Stabilization  in:  Bathing,  grooming, 
management  of  oral  medications. 

Category  9:  Meeting  Household  Needs 

Stabilization  in:  Light  meal 
preparation,  laundry,  shopping, 
housekeeping. 

Category  10:  Mental  Health 

Stabilization  in:  Cognitive 
functioning,  anxiety  level. 

Category  11:  Getting  Around 

Stabilization  in:  Transferring. 
Category  12:  Talking  With  People 

Stabilization  in:  Speech  and  language, 
phone  use. 

•  Domain:  Staying  Healthy/ Avoiding 
Injury  or  Harm 

Category  13:  Medical  Emergencies 

Any  emergency  care  provided,  acute 
care  hospitalization. 


CMS  and  AHRQ  focused  panel 
attention  on  just  these  41  measures 
because  they  assess  long-term  quality 
improvement  issues  that  every  home 
health  agency  should  address.  These 
OASIS  measures  are  not  specific  to 
particular  diagnoses  but  the  functional 
outcomes  they  measure  apply  to  many 
diagnoses.  There  are  an  additional  13 
adverse  event  outcome  OASIS  measures 
that  were  not  considered  by  the  panel 
because  they  cover  events  that  occur 
infrequently. 

4.  AHRQ  Proposed  Recommendations 
for  Home  Health  Care  Measures  for  the 
NHQR 

Based  on  the  Home  Health  Quality 
Measures  Technical  Expert  Panel  input, 
including:  the  individual  panelist 
prioritization  lists  {i.e.,  a  signihcant 
proportion  of  panelists  listed  particular 
measures  as  priority  items  for 
inclusion),  their  written  comments  and 
the  meeting  discussion,  AHRQ  proposes 
using  results  collected  on  the  following 
12  OASIS  measures  for  reporting  on  the 
quality  of  home  health  care  in  the 
NHQR: 
— Improvement  in  dyspnea  (physical 

health  category); 
— Improvement  in  urinary  incontinence 

(physical  health  category); 
— Improvement  in  upper  body  dressing 

(basic  daily  needs  category); 
— Improvement  in  management  of  oral 

medications  dressing  (basic  daily 

needs  category); 
— Improvement  in  ambulation/ 

locomotion  (getting  around  category); 
— Improvement  in  toileting  (getting 

around  category); 
— Improvement  in  transferring  (getting 

around  category); 
— Improvement  in  pain  interfering  with 

activity  (getting  around  category); 
— Improvement  in  bathing  (basic  daily 

needs  category); 
— Stabilization  in  bathing  (basic  daily 

needs  category); 
— Improvement  in  confusion  frequency 

(mental  health); 
— Acute  care  hospitalization  (medical 

emergencies  category). 

AHRQ  is  soliciting  public  comment 
on  this  proposed  set  of  12  home  health 
care  measures  selected  from  the  41 
OASIS  measures  considered.  Ten  of 
these  measures  are  the  same  as  CMS  has 
announced  for  use  in  its  initial  home 
health  public  reporting  effort.  Based  on 
panel  input  regarding  the  NHQR,  AHRQ 
is  recommending  two  additional 
measures,  "Improvement  in  dyspnea" 
and  "Improvement  in  urinary 
incontinence."  Finally,  although  CMS  is 
using  the  measure,  "Any  Emergency 
Care,"  (one  of  the  OASIS  measures 


listed  above  in  Category  13),  AHRQ  is 
not  recommending  this  measure  for  the 
NHQR  at  this  time  because  we  believe 
that  this  measure  raises  some  significant 
issues  that  warrant  further  investigation. 
AHRQ  would  like  to  hear  comments  on 
the  advantages  and  disadvantages  of  this 
measure  in  particular. 

Carolyn  M.  Clancy, 

Director. 

[FR  Doc.  03-6879  Filed  3-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-53] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  ntinimize  the 
burden  of  the  collection  of  information 
on-respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.'  Send  comments  to  Seleda. 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  The  National 
Violent  Death  Reporting  System — 
New — National  Center  for  Injury 
prevention  and  Control  (NCIPC), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Violence  is  an  important  public 
health  problem.  In  the  United  States, 
homicide  and  suicide  are  the  second 
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and  third  leading  causes  of  death, 
respectively,  in  the  1-34  year  old  age 
group.  Unfortimately,  public  health 
agencies  don't  know  much  more  about 
the  problem  than  the  numbers  and  the 
sex,  race,  and  age  of  the  victims,  all 
information  obtainable  from  the 
standard  death  certificate.  Death 
certificates,  however,  carry  no 
information  about  key  facts  necessary 
for  prevention  such  as  the  relationship 
of  the  victim  and  suspect  and  the 
circumstances  of  the  deaths,  thereby 
making  it  impossible  to  discern 
anything  but  the  gross  contours  of  the 
problem.  Furthermore,  death  certificates 
are  typically  available  20  months  after 
the  completion  of  a  single  calendar  year. 
Official  publications  of  national  violent 
death  rates,  e.g.  those  in  Morbidity  and 
Mortality  Weekly  Report,  rarely  use  data 
that  is  less  than  tvvo  years  old.  Public 
health  interventions  aimed  at  a  moving 
target  last  seen  two  years  ago  may  well 
miss  the  mark. 

Local  and  Federal  criminal  justice 
agencies  such  as  the  Federal  Bureau  of 
Investigation  (FBI)  provide  slightly  more 
information  about  homicides,  but  they 
do  not  routinely  collect  standardized 
data  about  suicides,  which  are  in  fact 
much  more  common  than  homicides. 
The  FBI's  Supplemental  Homicide 
Report  system  (SHRs)  does  collect  basic 


information  about  the  victim-suspect 
relationship  and  circumstances,  like 
death  certificates,  it  does  not  link 
violent  deaths  that  are  part  of  one 
incident  such  as  homicide-suicides.  It 
also  is  a  voluntary  system  in  which 
some  10-20  percent  of  police 
departments  nationwide  do  not 
participate.  The  FBI's  National  Incident 
Based  Reporting  System  (NIBRS) 
addresses  some  of  these  deficiencies, 
but  it  covers  less  of  the  country  than 
SHRs,  still  includes  only  homicides, 
and  collects  only  police  information. 
Also,  the  Bureau  of  Justice  Statistics 
Reports  do  not  use  data  that  is  less  than 
two  years  old. 

CDC  therefore  proposes  to  start  a 
state-based  surveillance  systems  for 
violent  deaths  that  will  provide  more 
detailed  and  timely  information.  It  will 
tap  into  the  case  records  held  by 
medical  examiners/coroners,  police,  and 
crime  labs.  Data  will  be  collected 
centrally  by  each  state  in  the  system, 
stripped  of  identifiers,  and  then  sent  to 
the  CDC.  Information  will  be  collected 
from  these  records  about  the 
characteristics  of  the  victims  and 
suspects,  the  circumstances  of  the 
deaths,  and  the  weapons  involved. 
States  will  use  standardized  data 
elements  and  software  designed  by  CDC. 
Ultimately,  this  information  will  guide 


states  in  designing  programs  that  reduce 
multiple  forms  of  violence. 

Neither  victim  families  nor  suspects 
are  contacted  to  collect  this  information. 
It  all  comes  from  existing  records  and  is 
collected  by  state  health  department 

staff  or  their  subcontractors.  Health 

departments  incur  an  average  of  2.5 
hours  per  death  in  identifying  the 
deaths  from  death  certificates, 
contacting  the  police  and  medical 
examiners  to  get  cepies  of  or  to  view  the 
relevant  records,  abstracting  all  the 
records,  various  data  processing  tasks, 
various  administrative  tasks,  data 
utilization,  training,  communications, 
etc. 

The  number  of  state  health 
departments  to  be  funded  may  be  as 
high  as  14  once  FY03  cooperative 
agreements  are  awarded.  Six  states  were 
funded  thru  FY02  cooperative 
agreements,  and  up  to  8  more  may  tie 
funded  in  2003.  NCIPC  hopes  to 
eventually  fund  all  50  states.  Violent 
deaths  include  all  honucides,  suicides, 
legal  interventions,  deaths  from 
imdetermined  causes,  and  unintentional 
firearm  deaths.  There  are  50,000  such 
deaths  annually  among  U.S.  residents, 
so  the  average  state  will  experience 
approximately  1,000  such  deaths  each 
year. 


Respondents 

Number  of 
respondents 

Numtjer  of  re- 
sponses/ 
respondent 

Average  bur- 
den/response 
(in  hours) 

Total  burden 
(in  hours) 

State  Health  Deoartments  s 

14 

1,000 

150«0 

35.000 

Total                          .                                                            

35,000 

Dated:  March  13,  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-6871  Filed  3-21-03;  8:45  am] 
BiujNG  cooe  41«3-ie-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Oay-03-51] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Dtsease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 


Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Centers  for  Disease 
Control  and  Prevention's  Performance 
Evaluation  Program  for  Mycobacterium 
Tuberculosis  and  Non-Tuberculosis 
Mycobacterium  (NTM)  Drug 
Susceptibility  Testing — New — Public 
Health  Practice  Program  Office 
(PHPPO),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

As  part  of  the  continuing  effort  to 
support  both  domestic  and  global  public 
health  objectives  for  treatment  of 
tuberculosis  (TB),  prevention  of  multi- 
drug resistance  and  surveillance 
programs,  the  Division  of  Labofdory 
Systems  seeks  to  collect  information 
from  domestic  private  clinical  and 
public  health  laboratories  twice  per 
year.  Participation  and  information 
collections  from  international 
laboratories  will  be  limited  to  those 
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which  have  public  health 
responsibilities  for  tuberculosis  drug 
susceptibility  testing  and  approval  by 
their  national  tuberculosis  progreun. 
While  the  overall  number  of  cases  of  TB 
in  the  U.S.  has  decreased,  rates  still 
remain  high  among  foreign-bom 
persons,  prisoners,  homeless 
populations,  and  individuals  infected 
with  HFV  in  major  metropolitan  areas. 
The  rate  of  TB  cases  detected  in  foreign- 
bom  persons  has  been  reported  to  be 
almost  nine  times  higher  than  the  rate 
among  the  U.S.  born  population.  CDC's 
goal  to  eliminate  TB  will  be  virtually 
impossible  without  considerable  effort 
in  assisting  heavy  disease  burden 


Respondents 


countries  in  the  reduction  of 
tuberculosis.  The  M.  tuberculosis/NTM 
.  program  supports  this  role  by 
monitoring  the  level  of  performance  and 
practices  among  laboratories  performing 
M.  tuberculosis  susceptibility  within  the 
U.S.  as  well  as  internationally  to  ensure 
high-quality  laboratory  testing,  resulting 
in  accurate  and  reliable  results. 

Information  collected  in  this  program 
will  include  the  susceptibility  test 
results  of  primary  and  secondary  dmgs. 
concentrations,  and  test  methods 
performed  by  laboratories  on  a  set  of 
challenge  isolates  sent  twice  yearly. 

A  portion  of  the  response  instrument 
will  collect  demographic  data  such  as 


XXXX  .... 
YYYY  .... 

Total 


Numl)er  of 
respondents 


165 
165 


laboratory  type  and  the  number  of  tests 
performed  annually.  By  providing  an 
evaluation  program  to  assess  the  ability 
of  the  laboratories  to  test  for  drug 
resistant  M.  tuberculosis  and  selected 
strains  of  NTM,  laboratories  will  also 
have  a  self-assessment  tool  to  aid  in . 
maximizing  their  skills  in  susceptibility 
testing.  Information  obtained  from 
laboratories  on  susceptibility  testing 
practices  and  procedures  will  assist 
with  determining  variables  related  to 
good  performance,  with  assessing  areas 
for  training  and  with  developing 
practice  standards.  There  is  no  cost  to 
respondents. 


Numt>er  of  re- 
sponses per 
respondenst 


30 
30 


Average  Bur- 
den per  re- 
sponse (in 
tKHjrs)  • 


30/60 
30/60 


Total  burden 
(in  hours) 


82.5 
82.5 


165 


Dated:  March  12.  2003. 
Thomas  Bartenfeld, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-6872  Filed  3-21-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Occupational  Safety 
and  Healttt  Research,  SOH  Conflict 
Review,  Program  Announcement  #99- 
143 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease.  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Occupational  Safely  and  Health 
Research,  SOH  Conflict  Review,  Program 
Announcement  #99-143. 

Times  and  Dates:  1  p.m.-l:.30  p.m.,  April 
8,  2003  (open).  1:30  p.m.-5  p.m..  April  8. 
2003  (closed). 

Place:  Executive  Park,  Building  24, 
Conference  Room  1525.  Atlanta,  GA  30329. 

Phone:  404.498.2508. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6).  title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 


Services  Office,  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  PA#  99-143. 

Contact  Person  for  More  Information: 
Gwendolyn  Cattledge,  Ph.D.,  Scientific 
Review  Administrator,  National  Institute 
Occupational  for  Safety  and  Health,  CDC. 
1600  Clifton  Rd..  NE.,  MS-E74,  Atlanta,  GA 
30333.  Telephone  (404)  498-2586. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  19,  2003. 
Alvin  Hall, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
|FR  Doc.  03-7002  Filed  3-20-03;  1:21  pm| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02E-0149] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  GENESIS 
NEUROSTIMULATION  SYSTEM 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Dmg 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
GENESIS  NEUROSTIMULATION 
SYSTEM  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  medical  device. 
ADDRESSES:  Submit  written  conunents 
andpetitions  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www .  fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo.  Office  of  Regulatory 
Policy  (HFD-013),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-3460. 
SUPPI^MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Anim^  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 


«.  .  > 
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forms  the  basis  for  determining  tjie 
amoimt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Director  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  mark»ting 
the  medical  device  GENESIS 
NEUROSTIMULATION  SYSTEM. 
GENESIS  NEUROSTIMULATION 
SYSTEM  is  indicated  as  an  aid  in  the 
management  of  chronic,  intractable  pain 
of  the  trunk  and/or  limbs,  including 
unilateral  or  bilateral  pain  associated 
with  failed  back  surgery  sjrndrome, 
intractable  low  back  pain,  and  leg  pain. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
GENESIS  NEUROSTIMULATION 
SYSTEM  (U.S.  Patent  No.  4.793,353) 
from  Advanced  Neuromodulation 
Systems,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
October  31,  2002,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
medical  device  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  GENESIS 
NEUROSTIMULATION  SYSTEM 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Thereafter,  the  Patent  and 
Trademark  Office  requested  that  FDA 
determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
GENESIS  NEUROSTIMULATION 
SYSTEM  is  469  days.  Of  this  time,  292 
days  occurred  during  the  testing  phase 
of  the  regulatory  review  period,  while 
177  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1.  77ie  date  a  clinical  investigation 
involving  this  device  was  begun:  August 


11,  2000.  The  applicant  claims  that  the 
investigational  device  exemption  (IDE) 
required  under  section  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360j(g))  for  human 
tests  to  begin  became  effective  on  June 
16. 1999.  However,  FDA  records 
indicate  that  the  IDE  was  determined 
substantially  complete  for  clinical 
studies  to  have  begun  on  August  11, 
2000,  which  represents  the  IDE  effective 
date. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):  May  29,  2001.  The 
applicant  claims  April  3,  2001,  as  the 
date  the  premarket  approval  application 
(PMA)  for  GENESIS 

NEUROSTIMULATION  SYSTEM  (PMA 
P010032)  was  initially  submitted. 
However,  FDA  records  indicate  that 
PMA  P010032  was  submitted  on  May 
29,  2001. 

3.  The  date  the  application  was 
approved:  November  21,  2001.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P010032  was  approved  on  November 
21.  2001. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  840  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management     " 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  May  23,  2003. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
September  22,  2003.  To  meet  its  biu-den, 
the  petition  must  contain  sufficient  facts 
to  merit  an  FDA  investigation.  (See  H. 
Rept.  857,  part  1,  98th  Cong.,  2d  sesS., 
pp.  41-42, 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy 
identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
document.  Comments  and  petitions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


Dated:  February  7,  2003. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
|FR  Doc.  03-6892  Filed  3-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

Notice  of  Hiing  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Kiblic  Law  92-463,  the 
fiscal  year  2002  annual  report  for  the 
following  Health  Resources  and 
Services  Administration's  Federal 
advisory  committee  has  been  filed  with 
the  Library  of  Congress:  Maternal  and 
Child  Health  Research  Grants  Review 
Committee. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room  in  the  James  Madison 
Memorial  Building,  Room  LM-1 33 
(entrance  on  Independence  Avenue, 
between  First  and  Second  Streets,  SE.. 
Washington,  DC). 

Copies  may  be  obtained  from: 
Kishena  C.  Wadhwani,  Ph.D.,  Executive 
Secretary,  Maternal  and  Child  Health 
Research  Grants  Review  Committee, 
Parklawn  Building,  Room  18A-55,  5600- 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone  301-443-2340. 

Dated:  March  17,  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  03-6858  Filed  3-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

OIG  Compliance  Program  Guidance  for 
AmtMJiance  Suppliers 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  Federal  Register  notice 
sets  forth  the  recently  issued 
Compliance  Program  Guidance  for 
Ambulance  Suppliers  developed  by  the 
Office  of  Inspector  General  (OIG).  "The 
OIG  has  previously  developed  and 
published  volimtary  compliance 
program  guidance  focused  on  several 
different  areas  of  the  health  care 
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industry.  This  voluntary  compliance 
program  guidance  should  assist 
ambulance  suppliers  and  other  health 
care  providers  in  developing  their  own 
strategies  for  complying  with  federal 
health  care  program  requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Castro,  (202)  619-2078.  or  Joel 
Schaer,  (202)  619-1306.  Office  of 
Counsel  to  the  Inspector  General. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  creation  of  compliance  program 
guidances  (CPGs)  is  a  major  initiative  of 
the  OIG  in  its  effort  to  engage  the  private 
health  care  community  in  preventing 
the  submission  of  erroneous  claims  and 
in  combating  fraudulent  and  abusive 
conduct.  In  the  past  several  years,  the 
OIG  has  developed  and  issued  CPGs 
directed  at  a  variety  of  segments  in  the 
health  care  industry.  The  development 
of  these  CPGs  is  based  on  our  belief  that 
a  health  care  provid«K  can  use  internal 
controls  to  more  efficiently  monitor 
adherence  to  applicable  statutes, 
regulations,  and  program  requirements. 
Copies  of  these  CPGs  can  be  found  on 
the  OIG  Web  site  at  http://oig.hhs.gov. 

Developing  Compliance  Program 
Gaidance  for  Ambulance  Suppliers 

Having  experienced  a  number  of 
instances  of  ambulance  provider  and 
supplier  fraud  and  abuse,  the 
ambulance  industry  has  expressed 
interest  in  protecting  against  such 
conduct  through  increased  guidance  to 
the  industry.  To  date,  the  OIG  has 
issued  several  advisory  opinions  on  a 
variety  of  ambulance-related  issues  (see 
endnote  13  in  this  compliance  program 
guidance)  and  has  published  final 
rulemaking  concerning  a  safe  harbor  for 
ambulance  restocking  arrangements  (66 
FR  62979;  December  4.  2001). 

To  provide  further  guidance,  the  OIG 
published  a  Federal  Register  notice  (65 
FR  50204;  August  17.  2000)  that 
solicited  general  comments, 
recommendations,  and  other 
Suggestions  from  concerned  parties  and 
organizations  on  how  best  to  develop 
compliance  guidance  for  ambulance 
suppliers  to  reduce  the  potential  for 
fraud  and  abuse.  On  June  6.  2002,  the 
OIG  published  a  Draft  Compliance 
Program  Guidance  to  afford  all 
interested  parties  a  further  opportunity 
to  provide  specific  comments  in  the 
development  of  this  final  CPG  (67  FR 
39015;  lune  6.  2002).  In  response  to  that 
notice,  the  OIG  received  three  public 
comments,  collectively  representing  a 
variety  of  outside  sources.  We  have 
carefully  considered  those  comments,  as 
well  as  previous  OIG  publications,  and 


have  consulted  with  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
and  the  Department  of  Justice  in 
developing  final  guidance  for 
ambulance  suppliers.  This  final 
guidance  outlines  some  of  the  most 
common  and  prevalent  fraud  and  abuse 
risk  areas  for  the  ambulance  industry 
and  provides  direction  on  how  to:  (1) 
Address  various  risk  areas;  (2)  prevent 
the  occurrence  of  instances  of  fraud  and 
abuse;  and  (3)  develop  corrective 
actions  when  those  risks  or  instances  of 
fraud  and  abuse  are  identified. 
This  CPG  is  divided  into  the 
following  five  separate  sections,  with  an 
appendix: 

•  Section  I  is  a  brief  introduction. 

•  Section  II  provides  information 
about  the  basic  elements  of  a 
compliance  program  for  ambulance 
suppliers. 

•  Section  III  discusses  various  fraud 
and  abuse  and  compliance  risks 
associated  with  ambulance  services 
covered  under  the  Medicare  program. 

•  Section  IV  briefly  summarizes 
compliance  risks  related  to  Medicaid 
coverage  for  transportation  services. 

•  Section  V  discusses  various  risks 
under  the  anti-kickback  statute. 

•  The  appendix  provides  relevant 
statutory  and  regulatory  citations,  as 
well  as  brief  discussions  of  additional 
potential  risk  areas  to  consider  when 
developing  a  compliance  program. 

Under  the  Social  Security  Act  (the 
Act),  ambulance  "providers"  are 
Medicare  participating  institutional 
providers  that  submit  claims  for 
Medicare  ambulance  services  (e.g., 
hospitals,  including  critical  access 
hospitals  (CAHs)  and  skilled  nursing 
facilities  (SNFs);  the  term  "supplier" 
means  an  entity  that  is  other  than  a 
provider.  For  purposes  of  this 
document,  we  will  refer  to  both 
ambulance  suppliers  and  providers  as 
ambulance  "suppliers." 

Compliance  Program  Guidance  for 
Ambulance  Suppliers 

/.  Introduction 

The  OIG  recognizes  that  the 
ambulance  industry  is  comprised  of 
entities  of  enormous  variation:  some 
ambulance  companies  are  large,  many 
are  small;  some  are  for-profit,  many  are 
not-for-profit;  some  are  affiliated  with 
hospitals,  many  are  independent;  and 
some  are  operated  by  municipalities  or 
counties,  while  others  are  commercially 
owned.  Consequently,  this  guidance  is 
not  intended  to  be  a  one-size-fits-all 
guide.  Rather,  like  the  previous  CPGs, 
this  guidance  is  intended  as  a  helpful 
tool  for  thos6  entities  that  are 
considering  establishing  a  voluntary 


compliance  program  and  for  those  that 
have  already  done  so  and  are  seeking  to 
analyze,  improve  or  expand  existing 
•programs.  As  with  the  OIG's  previous 
guidance,  the  guidelines  discussed  in 
this  CPG  are  not  mandatory,  nor  is  the 
CPG  an  all-inclusive  document 
containing  all  the  components  of  a 
compliance  program.  Other  OIG 
outreach  efforts,  as  well  as  other  federal 
agency  efforts  to  promote  compliance, 
can  and  should  also  be  used  in 
developing  a  compliance  program 
tailored  to  an  entity's  particular 
structure  and  operations. 

This  guidance  focuses  on  compliance 
measures  related  to  services  furnished 
primarily  under  the  Medicare  program 
and,  to  a  limited  extent,  other  federal 
health  care  programs.  (See,  e.g.,  section 
rV  for  a  brief  discussion  of  Medicaid 
ambulance  coverage.)  Suppliers  are  free 
to  address  private  payor  claims  and 
services  in  their  compliance  programs. 

As  in  other  sectors  of  the  health  care 
industry,  most  ambulance  suppliers  are 
honest  suppliers  trying  to  deliver 
quality  services.  However,  like  other 
health  care  industry  sectors,  the 
ambulance  industry  has  seen  its  share  oi 
fraudulent  and  abusive  practices.  The 
OIG  has  reported  and  pursued  a  number 
of  different  fraudulent  and  abusive 
practices  in  the  ambulance  transport 
field.  Examples  include: 

•  Improper  transport  of  individuals 
with  other  acceptable  means  of 
transportation; 

•  Medically  unnecessary  trips; 

•  Trips  claimed  but  not  rendered; 

•     •  Misrepresentation  of  the  transport 
destination  to  make  it  appear  as  if  the 
transport  was  covered; 

•  False  documentation; 

•  Billing  for  each  patient  transported 
in  a  group  as  if  he/she  was  transported 
separately: 

•  Upcoding  from  basic  life  support  to 
advanced  life  support  services;  and 

•  Payment  of  kickbacks. 

To  help  reduce  the  incidence  and 
prevalence  of  fraudulent  or  abusive 
conduct,  an  ambulance  supplier  should 
consider  the  recommendations  in  this 
guidance. 

This  final  CPG  has  been  modified 
from  the  draft  CPG  to  take  into  further 
consideration  CMS's  adoption  of  a  new 
fee  schedule  for  payment  of  ambulance 
services.  The  CMS's  ambulance  fee 
schedule  is  the  product  of  a  negotiated 
rulemaking  process  and  will  replace 
(over  a  five-year  transition  period)  the 
retrospective,  reasonable  cost 
reimbursement  system  for  providers, 
and  the  reasonable  charge  system  for 
suppliers  of  ambulance  services.  As  the 
government  and  the  industry  gain  more 
experience  under  the  new  fee  schedule, 


Federal  Register / Vol.  68.  No.  56 /Monday.  Mgrch  24,  2003 /Notices 


14247 


the  OIG  may  update  or  supplement  this 
CPG  to  address  newly  identified  risk 
areas,  as  appropriate. 

n.  Elements  of  a  Compliance  Program 
for  Ambulance  Suppliers 

A.  Basic  Elements  of  a  Compliance 
Program 

The  following  basic  components  have 
become  accepted  as  the  building  blocks 
of  an  effective  compliance  program: 

1.  Development  of  Compliance  Policies 
and  Procedures 

The  ambulance  supplier  should 
develop  and  distribute  written 
standards  of  conduct,  as  well  as  written 
policies  and  procedures,  that  reflect  the 
ambulance  supplier's  commitment  to 
compliance  and  address  specific  areas 
of  potential  fraud  or  abuse.  These 
written  policies  and  procedures  should 
be  reviewed  periodically  (e.g.,  annually) 
and  revised  as  appropriate  to  ensure 
they  are  current  and  relevant. 

2.  Designation  of  a  Compliance  Officer 

The  ambulance  supplier  should 
designate  a  compliance  officer  and  other 
appropriate  bodies  (e.g.,  a  compliance 
committee)  charged  with  the 
responsibility  for  operating  and 
monitoring  the  organization's 
compliance  program.  The  compliance 
officer  should  be  a  high-level  individual 
in  the  organization  who  reports  directly 
to  the  organization's  upper 
management,  such  as  the  chief 
executive  officer  or  board  of  directors. 
The  OIG  recognizes  that  an  ambulance 
supplier  may  tailor  the  job  functions  of 
the  compliance  officer  position  by 
taking  into  account  the  size  and 
structure  of  the  organization,  existing 
reporting  lines,  and  other  appropriate 
factors. 

3.  Education  emd  Training  Programs 

A  key  element  of  a  compliance 
program  should  be  regular  training  and 
education  of  employees  and  other 
appropriate  individuals.  Training 
content  should  be  tailored  appropriately 
and  should  be  delivered  in  a  way  that 
will  maximize  the  chances  that  the 
information  will  be  understood  by  the 
target  audience. 

4.  Internal  Monitoring  and  Reviews 

Appropriate  monitoring  methods  are 
essential  to  detect  and  identify  problems 
and  to  help  reduce  the  future  likelihood 
of  problems. 

5.  Responding  Appropriately  to 
Detected  Misconduct 

Ambulance  suppliers  should  develop 
policies  and  procedures  directed  at 
ensuring  that  the  organization  responds 


appropriately  to  detected  offenses, 
including  the  initiation  of  appropriate 
corrective  action.  An  organization's 
response  to  detected  misconduct  will 
vary  based  on  the  facts  and 
circiunstances  of  the  offense.  However, 
the  response  should  always  be 
appropriate  to  resolve  and  correct  the 
situation  in  a  timely  manner.  The 
organization's  compliance  officer,  and 
legal  coimsel  in  some  circumstances, 
should  be  involved  in  situations  when 
serious  misconduct  is  identified. 

6.  Developing  Open  Lines  of 
Communication 

Ambulance  suppliers  should  create 
and  maintain  a  process,  such  as  a 
hotline  or  other  reporting  system,  to 
receive  and  process  complaints  and  to 
ensiure  effective  lines  of  communication 
between  the  compliance  officer  and  all 
employees.  Further,  procedures  should 
be  adopted  to  protect  the  anonymity  of 
complainants,  where  the  complainants 
desire  to  remain  anonymous,  and  to 
protect  whistleblowers  from  retaliation. 

7.  Enforcing  Disciplinary  Standards 
Through  Well-Publicized  Guidelines 

Ambulance  suppliers  should  develop 
policies  and  procedures  to  ensvu^  that 
there  are  appropriate  disciplinary 
mechanisms  and  standards  that  are 
applied  in  an  appropriate  and  consistent 
manner.  These  policies  and  standards 
should  address  situations  in  which 
employees  or  contractors  violate, 
whether  intentionally  or  negligently, 
internal  compliance  policies,  applicable 
statutes,  regulations,  or  other  federal 
health  care  program  requirements. 

Developing  and  implementing  a 
compliemce  program  may  require 
significant  resources  and  time.  An 
individual  ambulance  supplier  is  best 
situated  to  tailor  compliance  measures 
to  its  own  organizational  structure  and 
financial  capabilities.  In  addition, 
compliemce  programs,  should  be 
reviewed  periodically  to  account  for 
changes  in  the  health  care  industry, 
federal  health  care  statutes  and 
regulations,  relevant  payment  policies 
and  procedures,  and  identified  risks. 

B.  Evaluation  and  Risk  Analysis 

It  is  prudent  for  ambulance  suppliers 
conducting  a  risk  analysis  to  begin  by 
performing  an  evaluation  of  internal  and 
external  factors  that  affect  their 
operations.  These  may  include  internal 
systems  and  management  issues,  as  well 
as  the  federal  health  care  program 
requirements  that  govern  their  business 
operations.  In  many  cases,  such 
evaluation  will  result  in  the  creation 
and  adoption  or  revision  of  written 
policies  and  procedures.  The  evaluation 


process  may  be  simple  and 
straightforward  or  it  may  be  fairly 
complex  and  involved.  For  example,  an 
evaluation  of  whether  an  cunbulance 
supplier's  existing  written  policies  and 
procedures  accurately  reflect  current 
federal  health  care  program 
requirements  is  straightforward. 
However,  an  evaluation  of  whether  an 
ambulance  supplier's  actual  practices 
conform  to  its  policies  and  procedures 
may  be  more  complex  and  require 
several  analytical  evaluations  to 
determine  whether  system  weaknesses 
are  present.  Even  more  complex  is  an 
evaluation  of  an  ambulance  supplier's 
practices  in  light  of  applicable  statutes, 
regulations,  and  other  program 
requirements,  when  there  are  no  pre- 
existing written  policies  and 
procedures. 

The  evaluation  process  should  furnish 
ambulance  suppliers  with  a  snapshot  of 
their  strengths  and  weaknesses  and 
assist  providers  in  recognizing  areas  of 
potential  risk.  We  suggest  that 
ambulance  suppliers  evaluate  a  variety 
of  practices  and  factors,  including  their 
policies  and  procedures,  employee 
training  and  education,  employee 
knowledge  and  understanding,  claims 
submission  process,  coding  and  billing, 
accounts  receivable  management, 
documentation  practices,  management 
structure,  employee  turnover, 
.contractual  arrangements,  changes  in 
reimbursement  policies,  and  payor 
expectations. 

1.  Policies  and  Procedures 

Because  policies  and  procedures 
represent  the  written  standard  for  daily 
operations,  an  ambulance  supplier's 
policies  and  procedures  should  describe 
the  normal  operations  of  the  ambulance 
supplier  and  the  applicable  rules  and 
regulations.  Further,  written  policies 
and  procedures  should  go  through  a 
formal  approval  process  within  the 
organization  and  should  be  evaluated  on 
a  routine  basis,  and  updated  as  needed,  ' 
to  reflect  current  ambulance  practices 
(assuming  these  practices  are 
appropriate  and  comport  with  the 
relevant  statutes,  regulations,  and 
program  requirements).  In  addition, 
ambulance  suppliers  should  review 
policies  and  procedures  to  ensure  that 
they  are  representative  of  actual 
practices.  For  example,  an  ambulance 
supplier's  policy  for  reviewing 
ambulance  call  reports  (ACRs)  should 
not  state  that  it  will  review  100  percent 
of  its  ACRs,  unless  the  ambulance 
supplier  is  capable  of  performing  and 
enforcing  such  comprehensive  reviews. 
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2.  Training  and  Education 

Ensuring  that  a  supplier's  employees 
and  agents  receive  adequate  education 
and  training  is  essential  to  minimizing 
risk.  Employees  should  clearly 
understand  what  is  expected  of  them 
and  for  what  they  will  be  held 
accountable.  Suppliers  should  also 
document  and  track  the  training  they 
provide  to  employees  and  others. 
An  ambulance  supplier  should 
consider  offering  two  types  of 
compliance  training:  compliance 
program  training  and  job-specific 
training.  If  an  ambulance  supplier  is 
implementing  a  formal  compliance 
program,  employees  should  be  trained 
on  3ie  elements  of  the  program,  the 
importance  of  the  program  to  the 
organization,  the  purpose  and  goals  of 
the  program,  what  the  program  means 
for  each  individual,  and  the  key 
individuals  responsible  for  ensuring 
that  the  program  is  operating 
successfully.  Compliance  program 
education  should  be  available  to  all 
employees,  ^ven  those  whose  job 
functions  are  not  directly  related  to 
billing  or  patient  care. 

Ambulance  suppliers  should  also 
train  employees  on  specific  areas  with 
regard  to  their  particular  job  positions 
and  responsibilities,  whether  or  not  as 
part  of  a  formal  compliance  plan.  The 
intensity  and  the  nature  of  the  specific 
training  will  vary  by  employee  type. 
Training  employees  on  the  job  functions 
of  other  people  in  the  organization  may 
also  be  an  effective  training  tool. 
Appropriate  cross-training  can  improve 
employees'  overall  awareness  of 
compliance  arid  job  functions,  thereby 
increasing  the  likelihood  that  an 
individual  employee  will  recognize 
non-compliance.  Training  should  be 
provided  on  a  periodic  basis  to  keep 
employees  current  on  ambulance 
supplier  requirements,  including,  for 
example,  the  latest  payor  requirements. 
Ambulance  suppliers  should  conduct  or 
make  available  training  for  employees  at 
least  yearly,  and  more  often  if  needed. 

Generally,  employees  who  attend 
interactive  training  better  comprehend 
the  material  presented.  Interactive 
training  offers  employees  the  chance  to 
ask  questions  and  receive  feedback. 
When  possible,  ambulance  suppliers 
should  use  "real"  examples  of 
compliance  pitfalls  provided  by 
personnel  with  "real  life"  experience, 
such  as  emergency  medical  technicians 
and  paramedics. 

The  OIG  is  cognizant  that  offering 
interactive,  live  training  often  requires 
significant  personnel  and  time 
commitments.  As  appropriate, 
ambulance  suppliers  may  wish  to 


consider  seeking,  developing,  or  using 
other  innovative  training  methods. 
Computer  or  internet  modules  may  be 
an  effective  means  of  training  if 
employees  have  access  to  such 
technology  and  if  a  system  is  developed 
to  allow  employees  to  ask  questions. 
The  OIG  cannot  endorse  any 
commercial  training  product:  it  is  up  to 
each  ambulance  supplier  to  determine  if 
the  training  methods  and  products  are 
effective  and  aporopriate. 

Whatever  form  of  training  ambulance 
suppliers  provide,  the  OIG  also 
recommends  that  employees  complete  ^ 
post-compliance  training  test  or 
questionnaire  to  verify  comprehension 
of  the  material  presented.  This  will 
allow  a  supplier  to  assess  the 
effectiveness  and  quality  of  its  training 
materials  and  techniques.  Additionally, 
training  materials  should  be  updated  as 
appropriate  and  presented  in  a  manner 
that  is  understandable  by  the  average 
trainee.  Finally,  the  OIG  suggests  that 
the  employees'  attendance  at,  and 
completion  of,  training  be  tracked  and 
appropriate  documentation  maintained. 

3.  Assessment  of  Claims  Submission 
Process 

Ambulance  suppliers  should  conduct 
periodic  claims  reviews  to  verify  that  a 
elaim  ready  for  submission,  or  one  that 
has  been  submitted  and  paid,  contains 
the  required,  accurate,  and  truthful 
information  required  by  the  payor.  An 
ambulance  claims  review  should  focus, 
at  a  minimum,  on  the  information  and 
documentation  present  in  the  ACR.  the 
medical  necessity  of  the  transport  as 
determined  by  payor  requirements,  the 
coding  of  the  claim,  the  co-payment 
collection  process,  and  the  subsequent 
payor  reimbursement.  The  claims 
reviews  should  be  conducted  by 
individuals  with  experience  in  coding 
and  billing  and  familiar  with  the 
different  payors'  coverage  and 
reimbursement  requirements  for 
ambulance  services.  The  reviewers 
should  be  independent  and  objective  in 
their  approach.  Claims  reviewers  who 
analyze  claims  that  they  themselves 
prepared  or  supervised  often  lack 
sufficient  independence  to  accurately 
evaluate  the  claims  submissions  process 
and  the  accuracy  of  individual  claims. 
The  appearance  of  a  lack  of 
independence  may  hinder  the 
effectiveness  of  a  claims  review. 

Depending  on  the  purpose  and  scope 
of  a  claims  review,  there  are  a  variety  of 
ways  to  conduct  the  review.  The  claims 
review  may  focus  on  particular  areas  of 
interest  (e.g.,  coding  accuracy),  or  it  may 
include  all  aspects  of  the  claims 
'  submission  and  payment  process.  The 
universe  from  which  the  claims  are 


selected  will  comprise  the  area  of  focus 
for  the  review.  Once  the  universe  of 
claims  has  been  identified,  an 
acceptable  number  of  claims  should  be 
randomly  selected.  Because  the  universe 
of  claims  and  the  variability  of  items  in 
the  universe  will  vary,  the  OIG  cannot 
specify  a  generally  acceptable  number  of 
claims  for  purposes  of  a  claims  review. 
However,  the  number  of  claims  sampled 
and  reviewed  should  be  sufficient  to 
ensure  that  the  results  are  representative 
of  the  universe  of  claims  from  which  the 
sample  was  pulled. 

Ambulance  suppliers  should  not  only 
monitor  identified  errors,  but  also 
evaluate  the  source  or  cause  of  the 
errors.  For  example,  an  ambulance 
supplier  may  identify  through  a  review 
a  certain  claims  error  rate.  Upon  further 
evaluation,  the  ambulance  supplier  may 
determine  that  the  errors  were  a  result 
of  inadequate  documentation.  Further 
evaluation  may  reveal  that  the 
documentation  deficiencies  involve  a 
limited  number  of  individuals  who 
work  on  a  specific  shift.  It  is  the 
ambulance  supplier's  responsibility  to 
identify  such  weaknesses  and  to  correct 
them  promptly.  In  this  example,  at  a 
minimum,  additional  employee  training 
should  be  required  and  any  identified 
overpayment  repaid.  A  detailed  and 
logical  analysis  will  make  claims 
reviews  useful  tools  for  identifying 
risks,  correcting  weaknesses,  and 
preventing  future  errors. 

Ambulance  suppliers  should  consider 
using  a  baseline  audit  to  develop  a 
benchmark  against  which  to  measure 
performance.  This  audit  will  establish  a 
consistent  methodology  for  selecting 
and  examining  records  in  future  audits. 
Comparing  audit  results  from  different 
audits  will  generally  yield  useful  results 
only  when  the  audits  analyze  the  same 
or  similar  information  and  when 
matching  methodologies  are  used. 

As  part  of  its  compliance  efforts,  an 
ambulance  supplier  should  document 
how  often  audits  or  reviews  are 
conducted  and  the  information 
reviewed  for  each  audit.  The  ambulance 
supplier  should  not  only  use  internal 
benchmarks,  but  should  utilize  external 
information,  if  available,  to  establish 
benchmarks  (e.g.,  data  bom  other 
ambulance  suppliers,  associations,  or 
from  payors).  Additionally,  risk  areas 
may  be  identified  from  the  results  of  the 
audits. 

If  a  material  deficiency  is  identified 
that  could  be  a  potential  criminal,  civil, 
or  administrative  violation;  the 
ambulance  supplier  may  disclose  the 
matter  to  the  OIG  via  the  Provider  Self- 
Disclosure  Protocol.  The  Provider  Self- 
Disclosure  Protocol  was  designed  to 
allow  providers/suppliers  to  disclose 


voluntarily  potential  violations  in  their 
dealings  with  the  federal  health  care 
programs.  In  all  cases,  identified 
overpayments  should  be  reported  to  the 
appropriate  payor. 

a.  Pre-Billing  Review  of  Claims 

As  a  general  matter,  ambulance 
suppliers  should  review  claims  on  a 
pre-billing  basis  to  identify  errors  before 
claims  are  submitted.  If  there  is 
insufficient  documentation  to  support 
the  claim,  the  claim  should  not  be 
submitted.  Pre-billing  reviews  also 
allow  suppliers  to  review  the  medical 
necessity  of  their  claims.  If,  as  a  result 
of  the  pre-billing  claims  review  process, 
a  pattern  of  claim  submission  or  coding 
errors  is  identified,  the  ambulance 
supplier  should  develop  a  responsive 
action  plan  to  ensure  that  overpayments 
are  identified  and  repaid. 

b.  Paid  Claims 

In  addition  to  a  pre-billing  review,  a 
review  of  paid  claims  may  be  necessary 
to  determine  error  rates  and  quantify 
overpayments  and/or  underpayments. 
The  post-payment  review  may  help 
ambulance  suppliers  in  identifying 
billing  or  coding  software  system 
problems.  Any  overpayments  identified 
from  the  review  should  be  promptly 
returned  to  the  appropriate  payor  in 
accordance  with  payor  policies. 

c.  Claims  Denials 

Ambulance  suppliers  should  review 
their  claims  denials  periodically  to 
determine  if  denial  patterns  exist.  If  a 
pattern  of  claims  denials  is  detected,  the 
pattern  should  be  evaluated  to 
determine  the  cause  and  appropriate 
course  of  action.  Employee  education 
regarding  proper  documentation, 
coding,  or  medical  necessity  may  be 
appropriate.  If  an  ambulance  supplier 
believes  its  payor  is  not  adequately 
explaining  the  basis  for  its  denials,  the 
ambulance  supplier  should  seek 
clarification  in  writing. 

4.  System  Reviews  and  Safeguards 

Periodic  review  and  testing  of  a 
supplier's  coding  and  billing  systems 
are  also  essential  to  detect  system 
weaknesses.  One  reliable  systems 
review  method  is  to  analyze  in  detail 
the  entire  process  by  which  a  claim  is 
generated,  including  how  a  transport  is 
dociunented  and  by  whom;  how  that 
information  is  entered  into  the 
supplier's  automated  system  (if  any); 
coding  and  medical  necessity 
determination  protocols;  billing  system 
processes  and  controls,  including  any 
edits  or  data  entry  limitations;  and 
finally  the  claims  generation, 
submission,  and  subsequent  payment 


tracking  processes.  A  weakness  or 
deficiency  in  any  part  of  the  supplier's 
system  can  lead  to  improper  claims, 
undetected  overpa)anents.  or  failure  to 
detect  system  defects. 

Each  ambulance  supplier  should  have 
computer  or  other  system  edits  to 
ensure  that  minimum  data  requirements 
are  met.  For  example,  under  CMS's  new 
fee  schedule,  each  transport  claim  that 
does  not  have  an  originating  zip  code 
listed  should  be  "flagged"  by  the 
system.  Other  edits  should  be 
established  to  detect  potentially 
improper  claims  submissions.  A 
systems  review  is  especially  important 
when  dociunentation  or  billing 
requirements  are  modified  or  when  an 
ambulance  supplier  changes  its  billing 
software  or  claims  vendors.  As 
appropriate,  ambulance  suppliers 
should  commiuiicate  with  their  payor 
when  they  are  implementing  significant 
changes  to  their  system  to  alert  the 
payor  to  any  tuiexpected  delays,  or 
increases  or  decreases  in  claims 
submissions. 

Ambulance  suppliers  should  ensure 
that  their  electronic  or  computer  billing 
systems  do  not  automatically  insert 
information  that  is  not  supported  by  the 
documentation  of  the  medical  or  trip 
sheets.  For  example,  billing  systems 
targeting  optimiun  efficiency  may  be  set 
with  defaults  to  indicate  that  a 
physician's  signature  was  obtained 
following  an  emergency  room  transport. 
If  information  is  automatically  inserted 
onto  a  claim  submitted  for 
reimbursement;  and  that  information  is 
false,  the  ambulance  supplier's  claims 
will  be  false.  If  a  required  field  on  a 
claim  form  is  missing  information,  the 
system  should  flag  the  claim  pnor  to  its 
submission. 

5.  Sanctioned  Suppliers 

Federal  law  prohibits  Medicare 
payment  for  services  furnished  by  an 
excluded  individual,  such  as  an 
excluded  ambulance  crew  member. 
Accordingly,  ambulance  suppliers 
should  query  the  OIG  and  General 
Services  Administration  (GSA) 
exclusion  and  debarments  lists  before 
they  employ  or  contract  with  new 
employees  or  new  contractors. 
Additionally,  ambulance  suppliers 
should  periodically  (at  least  yearly) 
check  the  OIG  and  GSA  web  sites  to 
ensure  that  they  are  not  employing  or 
contracting  with  individuals  or  entities 
that  have  been  recently  convicted  of  a 
criminal  offense  related  to  health  care  or 
who  are  listed  as  debarred,  suspended, 
excluded,  or  otherwise  ineligible  for 
participation  in  federal  health  care 
programs.  The  OIG  and  GSA  Web  sites 
are  listed  at' 


http://oig.hhs.gov  and  http:// 
www.arnet.gov/epls,  respectively,  and 
contain  specific  instructions  for 
searching  the  exclusion  and  debarment 
databases. 

C.  Identification  of  Risks 

This  ambulance  CPG  discusses  many 
of  the  areas  that  the  ambulance 
industry,  the  OIG,  or  CMS  have 
identified  as  common  risks  for  many 
ambulance  suppliers.  However,  this 
CPG  does  not  identify  or  discuss  all 
risks  that  an  ambulance  suppUer  may 
itself  identify.  Moreover,  the  CPG  may 
ascribe  more  or  less  risk  to  a  particular 
practice  area  than  an  ambulance 
supplier  would  encounter  based  on  its 
ov\m  internal  findings  and 
circumstances.  Because  there  are  many 
different  types  of  risk  areas,  ambulance 
suppliers  should  prioritize  their 
identified  risks  to  ensure  that  the 
various  areas  are  addressed 
appropriately.  Apart  from  the  risks 
identified  in  this  CPG.  ambulance 
suppliers  of  all  types  (e.g.,  small,  large, 
rural,  emergency,  non-emergency) 
should  evaluate  whether  they  have  any 
unique  risks  attendant  to  their  business 
relationships  or  processes.  For  example, 
a  small,  rural  not-for-profit  ambulance 
supplier  may  identify  risk  areas  t 

different  from  those  of  a  large,  for-profit 
ambulance  chain  that  serves  a  primarily 
urban  area.  To  stay  abreast  of  risks 
affecting  the  ambulance  and  other 
health  care  industries,  the  OIG 
reconmiends  that  ambulance  suppfiers 
review  OIG  publications  regarding 
ambulance  services,  including  OIG 
advisory  opinions,  OIG  fraud  alerts  and 
bulletins.  Office  of  Evaluation  and 
Inspections  (OEl)  reports,  and  Office  of 
Audit  Services  reports,  all  located  on 
the  OIG's  Web  site  at  http://oig.hhs.gov. 
A  review  of  industry-specific  trade 
publications  will  also  help  ambulance 
suppfiers  remain  current  on  industry 
changes. 

D.  Response  to  Identified  Risks 

An  ambulance  supplier  should 
develop  a  reasonable  response  to 
address  identified  risk  areas,  including 
written  protocols  and  reasonable  time 
frames  for  specific  situations. 
Developing  timely  and  appropriate 
responsive  actions  demonstrates  the 
supplier's  commitment  to  address 
problems  and  concerns.  Determining 
whether  identified  problems  respond  to 
corrective  actions  may  require  continual 
oversight. 
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///.  Specific  Fraud  and  Abuse  Risks 
Associated  With  Medicare  Ambulance 
Coverage  and  Reimbursement 
Requirements 

Ambulance  suppliers  should  review 
and  understand  applicable  ambulance 
coverage  requirements.  Ambulance 
suppliers  that  are  not  complying  with 
applicable  requirements  should  take 
appropriate,  prompt  corrective  action  to 
follow  the  relevant  requirements.  The 
new  fee  schedule  covers  seven  levels  of 
service,  including  Basic  Life  Support 
(BLS),  Advanced  Life  Support.  Level  1 
(ALSl),  Advanced  Life  Support,  Level  2 
(ALS2),  Specialty  Care  Transport. 
Paramedic  ALS  Intercept,  Fixed  Wing 
Air  Ambulance,  and  Rotary  Wing  Air 
Ambulance.  Generally.  Medicare  Part  B 
covers  ambulance  transports  if 
applicable  vehicle  and  staff 
requirements,  medical  necessity 
requirements,  billing  and  reporting 
requirements,  and  origin  and 
destination  requirements  are  met. 
Medicare  Part  B  will  not  pay  for 
ambulance  services  if  Part  A  has  paid 
directly  or  indirectly  for  the  same 
services. 

A.  Medical  Necessity 

Medically  unnecessary  transports 
have  formed  the  basis  for  a  number  of 
Medicare  and  Medicaid  fraud  cases. 
Consequenily,  medical  necessity  is  a 
risk  area  that  should  be  addressed  in  an 
ambulance  supplier's  compliance 
program.  Medicare  Part  B  covers 
ambulance  services  only  if  the 
beneficiary's  medical  condition 
contraindicates  another  means  of 
transportation.  The  medical  necessity 
requirements  vary  depending  on  the 
status  of  the  ambulance  transport  (j.e., 
emergency  transport  vs.  non-emergency 
transport).  If  the  medical  necessity 
requirement  is  met.  Medicare  Part  B 
covers  ambulance  services  when  a 
beneficiary  is  transported: 

•  To  a  hospital,  a  critical  access 
hospital  (CAH).  or  a  skilled  nursing 
facility  (SNF),  from  anywhere,  including 
another  acute  care  facility,  or  SNF; 

•  To  his  or  her  home  from  a  hospital. 
CAH.  or  SNF: 

•  Round  trip  from  a  hospital.  CAH.  or 
SNF  to  an  outside  supplier  to  receive 
medically  necessary  therapeutic  or 
diagnostic  services;  or 

•  To  the  nearest  appropriate  renal 
dialysis  facility  from  his  or  her  home. 

1.  Upcoding 

Ambulance  suppliers  should  be 
careful  to  bill  at  the  appropriate  level  for 
services  actually  provided.  The  federal 
government  has  prosecuted  a  number  of 
ambulance  cases  involving  upcoding 
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from  BLS  to  ALS  related  to  both 
emergency  and  non-emergency 
transports.  In  1999,  for  example,  an  OIG 
investigation  determined  that  an 
ambulance  supplier  was  not  only  billing 
for  ALS  services  when  BLS  services 
were  provided,  but  the  ambulance 
supplier  did  not  employ  an  ALS- 
certified  individual  to  perform  the 
necessary  ALS  services.  This  supplier 
paid  civil  penalties  and  signed  a  five- 
year  corporate  integrity  agreement 
(CL\). 

2.  Non-Emergency  Transpol 

There  have  also  been  a  number  of 
Medicare  fraud  cases  involving  non- 
emergency transports  (i)  to  non-covered 
destinations  and  (ii)  that  were  not 
medically  necessary.  An  OIG  OEI  report, 
issued  in  December  1998,  found  that  a 
high  number  of  non-emergency 
transports  for  which  Medicare  claims 
were  submitted  were  medically 
unnecessary  as  defined  by  Medicare's 
criteria.  Medicare's  ambulance  fee 
schedule  identifies  non-emergency 
transport  as  appropriate  if  (i)  the 
beneficiary  is  bed-confined  and  his  or 
her  medical  condition  is  such  that  other 
methods  of  transportation  are 
contrdindicated,  or  (ii)  the  beneficiary's 
medical  condition,  regardless  of  bed- 
confinement,  is  such  that  transportation 
by  ambulance  is  medically  required. 
The  beneficiary's  medical  condition  and 
the  necessity  for  ambulance 
transportation  must  be  documented.  In 
determining  whether  a  beneficiary  is 
bed-confined,  the  following  criteria 
must  be  met:  (i)  The  beneficiary  must  be 
unable  to  get  up  from  bed  without 
assistance;  (ii)  the  beneficiary  must  be 
unable  to  ambulate;  and  (iii)  the 
beneficiary  must  be  unable  to  sit  in  a 
chair  or  wheelchair  (42  CFR  410.40(d)). 
The  fact  that  other  modes  of 
transportation  may  not  be  as  readily 
available  or  as  convenient  does  not 
justify  coverage  for  ambulance  transport 
for  a  beneficiary  who  does  not  meet 
Medicare's  medical  necessity 
requirements. 

Under  no  circumstances  should 
ambulance  suppliers  mischaracterize 
the  condition  of  the  patient  at  the  time 
of  transport  in  an  effort  to  claim  that  the 
transport  was  medically  necessary' 
under  Medicare  coverage  requirements. 
If  it  is  unclear  whether  the  service  will 
be  covered  by  Medicare,  the  ambulance 
supplier  should  nonetheless 
appropriately  document  the  condition 
of  the  patient  and  maintain  records  of 
the  transport. 


3.  Scheduled  and  Unscheduled 
Transports 

Because  of  the  potential  for  abuse  in 
the  area  of  non-emergency  transports. 
Medicare  has  criteria  for  the  coverage  of 
non-emergency  scheduled  and 
imscheduled  ambulance  transports.  For 
example,  physician  certification 
statements  (PCS)  should  be  obtained  by 
an  ambulance  supplier  to  verify  that  the 
transport  was  medically  necessary.  The 
PCSs  should  provide  adequate 
information  on  the  transport  provided 
for  each  individual  beneficiary,  and 
each  PCS  must  be  signed  by  an 
appropriate  physician  or  other 
appropriate  health  care  professional. 
Except  for  pre-signed  PCSs  for 
scheduled,  repetitive  ambulance 
transports,  which  can  be  valid  for  up  to 
60  days  of  transport  service,  pre-signed 
and/or  mass  produced  PCSs  are  not 
acceptable  because  they  increase  the 
opportunity  for  abuse. 

Medicare  does  not  cover  transports  for 
routine  doctor  and  dialysis 
appointments  when  beneficiaries  do  not 
meet  the  Medicare  medical  necessity 
requirements.  Similarly,  ambulance 
services  that  are  rendered  for 
convenience  or  because  other  methods 
of  more  appropriate  transportation  are 
not  available  do  not  meet  Medicare's 
medical  necessity  requirements  and 
claims  for  such  services  should  not  be 
submitted  to  Medicare  for  payment.  For 
example,  an  ambulance  supplier  was 
required  tapay  over  $1  million  to  the 
federal  government  and  enter  into  a  CIA 
with  the  OIG  for  billing  for  medically 
unnecessary  ambulanqe  trips  and  for 
non-covered  ambulance  trips  to  doctors' 
offices. 

B.  Documentation.  Billing,  and 
Reporting  Risks 

Currently,  the  HCFA  1491  or  1500 
forms  are  the  approved  forms  for 
requesting  Medicare  payment  for 
ambulance  services.  Inadequate  or 
faulty  documentation  is  a  key  risk  area 
for  ambulance  suppliers.  The 
compilation  of  correct  and  accurate 
documentation  (whether  electronic  or 
hard  copy)  is  generally  the 
responsibility  of  all  the  ambulance 
personnel,  including  the  dispatcher  who 
receives  a  request  for  transportation,  the 
persoimel  transporting  the  patient,  and 
the  coders  and  billers  submitting  claims 
for  reimbursement.  When  documenting 
a  service,  ambulance  personnel  should 
not  make  assumptions  or  inferences  to 
compensate  for  a  lack  of  information  or 
contradictory  information  on  a  trip 
sheet,  ACR,  or  other  medical  source 
docimients. 
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To  ensure  that  adequate  and 
appropriate  information  is  docimiented, 
an  ambulance  supplier  should  gather 
and  record,  at  a  minimum,  the 
following: 

•  Dispatch  instructions,  if  any; 

•  Reasons  why  transportation  by 
other  means  was  contraindicated; 

•  Reasons  for  selecting  the  level  of 
service; 

•  Information  on  the  status  of  the 
individual; 

•  Who  ordered  the  trip; 

•  Time  spent  on  the  trip; 

•  Dispatch,  arrival  at  scene,  and 
destination  times; 

•  Mileage  traveled; 

•  Pickup  and  destination  codes; 

•  Appropriate  zip  codes;  and 

•  Services  provided,  including  drugs 
or  supplies. 

1.  Healthcare  Common  Procedure 
Coding  System  (HCPCS) 

The  appropriate  HCPCS  codes  should 
be  used  when  submitting  claims  for 
reimbursement.  The  HCPCS  codes 
reported  on  the  ambulance  trip  sheets  or 
claim  forms  should  be  selected  to 
describe  most  accurately  the  type  of 
transport  provided  based  on  the 
patient's  illness,  injury,  signs,  or 
symptoms  at  the  time  of  the  ambulance 
transport.  HCPCS  codes  should  not  be 
selected  based  on  information  relating 
to  the  patient's  past  medical  history  or 
prior  conditions,  unless  such 
information  also  specifically  relates  to 
the  patient's  condition  at  the  time  of 
tnmsport.  Ambulance  suppliers  should 
use  caution  not  to  submit  incorrect 
HCPCS  codes  on  trip  sheetsor  claims  to 
justify  reimbursement. 

2.  Origin/Destination  Requirements — 
Loaded  Miles 

Medicare  only  covers  transports  for 
the  time  that  the  patient  is  physically  in 
the  ambulance.  Effective  January  1, 
2001,  ambulance  suppliers  must  furnish 
the  "point  of  pickup"  zip  code  on  each 
ambulance  claim  form.  Under  the  new 
Medicare  ambulance  fee  schedule,  the 
point  of  pickup  will  determine  the 
mileage  payment  rate.  The  ambulance 
supplier  should  document  the  address 
of  the  point  of  pickup  to  verify  that  the 
zip  code  is  accurate. 

The  ambulance  crew  should 
accurately  report  the  mileage  traveled 
from  the  point  of  pickup  to  the 
destination.  Medicare  covers  ambulance 
transports  to  the  nearest  available 
treatment  facility.  If  the  nearest  facility 
is  not  appropriate  (e.g..  because  of  traffic 
patterns  or  an  inability  to  address  the 
patient's  condition),  the  beneficiary     • 
should  be  taken  to  the  next  closest 
appropriate  facility.  If  a  beneficiary 


requests  a  transport  to  a  facility  other 
than  the  nearest  appropriate  facility,  the 
ambulance  supplier  should  inform  the 
patient  that  he  or  she  may  be 
responsible  for  payment  of  the 
additional  mileage  incurred. 

3.  Multiple  Payors — Coordination  of 
Benefits 

Ambulance  suppliers  should  make 
every  attempt  to  determine  whether 
Medicare,  Medicaid,  or  other  federal 
health  care  programs  should  be  billed  as 
the  primary  or  as  the  secondary  insurer. 
Claims  for  payment  should  not  be 
submitted  to  more  than  one  payor, 
except  for  purposes  of  coordinating 
benefits  (e.g..  Medicare  as  secondary 
payor).  Section  1862(b)(6)  of  the  Act  (42 
U.S.C.  1395y(b)(6))  states  that  an  entity 
that  knov^ngly,  willfully,  and 
repeatedly  fails  to  provide  accurate 
information  relating  to  the  availability 
of  other  health  benefit  plans  shall  be 
subject  to  a  civil  money  penalty  (CMP). 

The  OIG  recognizes  that  there,  are 
instances  when  the  secondary  payor  is 
not  known  or  cannot  be  determined 
before  the  ambulance  transportation 
claim  is  submitted.  This  may  be 
particularly  true  for  ambulance 
suppliers  that  have  incomplete 
insurance  information  from  a 
transported  patient.  In  such  situations, 
if  an  ambulance  supplier  receives  an 
inappropriate  or  duplicate  payment,  the 
payment  should  be  refunded  to  the 
appropriate  payor  in  a  timely  manner. 
Accordingly,  ambulance  suppliers 
should  develop  a  system  to  track  and 
quantify  credit  balances  to  return 
overpayments  when  they  occur. 

C.  Medicare  Part  A  Payment  for  "Under 
Arrangements"  Services 

In  certain  instances,  SNFs,  hospitals, 
or  CAHs,  may  provide  ambulance 
services  "under  arrangements"  with  an 
ambulance  supplier.  In  such  cases,  the 
SNF.  hospital,  or  CAH  is  the  entity 
furnishing  the  transport.  Accordingly. 
Medicare  pays  the  SNF.  hospital,  or 
CAH  for  the  service.  The  SNF.  hospital, 
or  CAH  pays  the  ambulance  supplier  a 
contractually  a^-eed  amount. 
Ambulance  suppliers  that  provide  such 
transports  "under  arrangements"  with  a 
SNF,  hospital,  or  CAH  should  not  bill 
Medicare  for  these  transports.  All  such 
arrangements  should  be  carefully 
reviewed  to  ensure  that  there  is  no 
violation  of  the  anti-kickback  statute,  as 
more  fully  described  in  section  V. 

IV.  Medicaid  Ambulance  Coverage 

The  Medicaid  program,  a  joint  federal 
and  state  health  insurance  program, 
provides  funds  for  health  care  providefs 
and  suppliers  that  perform  or  deliver 


medically  necessary  services  for  eligible 
Medicaid  recipients.  Each  state 
establishes  its  own  Medicaid 
regulations,  which  vary  depending  on 
the  state  plan.  However,  two  federal 
regulations  form  the  basis  for  all 
Medicaid  reimbursement  for 
transportation  services  and  ensiue  a 
minimum  level  of  coverage  for 
transportation  services.  First,, all  states 
that  receive  federal  Medicaid  funds  are 
required  to  assure  transportation  for 
Medicaid  recipients  to  and  &t)m 
medical  appointments  (42  CFR  431.53). 
Second,  federal  regulations  further 
define  medical  transportation  and 
describe  costs  that  can  be  reimbursed 
with  Medicaid  funds  (42  CFR 
440.170(a)). 

In  short,  Medicaid  often  covers 
transports  that  are  not  typically  covered 
by  Medicare,  such  as  transports  in 
wheelchair  vans,  cabs,  and  ambulettes. 
However,  the  transports  are  subject  to 
strict  coverage  and  payment  rules.  The 
state  Medicaid  Fraud  Control  Units  and 
federal  law  enforcement  have  pursued 
many  fraud  cases  related  to 
transportation  services  billed  to 
Medicaid  programs.  Ambulance 
suppliers  should  review  the  Medicaid 
regulations  governing  their  state  or 
service  territories  to  ensure  that  any       » 
billed  services  meet  applicable 
Medicaid  requirements. 

V.  Kickbacks  and  Inducements 

A.  What  Is  the  Anti-Kickback  Statute? 

The  anti-kickback  statute  prohibits 
the  purposeful  payment  of  anything  of 
valiie  (i.e.,  remimeration)  in  order  to 
induce  or  reward  referrals  of  federal 
health  care  program  business,  including 
Medicare  and  Medicaid  business.  <^  (See 
section  1128B(b)  of  the  Act  (42  U.S.C. 
1320a-7b).)  It  is  a  criminal  prohibition 
that  subjects  violators  to  possible . 
imprisonment  and  criminal  fines.  In 
addition,  violations  of  the  anti-kickback 
statute  may  give  rise  to  CMPs  and 
exclusion  from  the  federal  health  care 
programs.  Both  parties  to  an 
impermissible  kickback  transaction  may 
be  liable:  the  party  offering  or  paying 
the  kickback,  as  well  as  the  party 
soliciting  or  receiving  it.  The  key 
inquiry  under  the  statute  is  whether  the 
parties  intend  to  pay,  or  be  paid,  for 
referrals.  Paying  for  referrals  need  not  be 
the  only  or  primary  purpose  of  a 
payment;  as  courts  have  found,  if  any 
one  purpose  of  the  payment  is  to  induce 
or  reward  referrals,  the  statute  is 
violated.  (See,  e.g..  United  States  v. 
Kats,  871  F.2d  105  (9th  Cir.  1989); 
United  States  v.  Greber,  760  F.2d  68  (3d 
Cir.),  cert,  denied.  474  U.S.  988  (1985).) 
In  short,  an  .ambulance  supplier  should 
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neither  make  nor  accept  payments 
intended,  in  whole  or  in  part,  to 
generate  federal  health  care  program 
business. 

B.  What  Are  "Safe  Harbors'? 

The  department  has  promulgated 
"safe  harbor"  regulations  that  describe 
payment  practices  that  do  not  violate 
the  anti-kickback  statute,  provided  the 
payment  practice  fits  squarely  within  a 
safe  harbor.  The  safe  harbor  regulations 
can  be  found  at  42  CFR  1001.952  and  on 
the  OIG  Web  page  at  http://oig.hhs.gov/ 
fraud/safeharboiregulations.htmWl . 
Compliance  with  the  safe  harbor 
regulations  is  voluntary.  Thus,  failure  to 
comply  with  a  safe  harbor  does  "not 
mean  that  an  arrangement  is  illegal. 
Rather,  arrangements  that  do  not  fit  in 
a  safe  harbor  must  be  analyzed  under 
the  anti-kickback  statute  on  a  case-by- 
case  basis  to  determine  if  there  is  a 
violation.  To  minimize  the  risk  under 
the  anti-kickback  statute,  ambulance 
suppliers  should  structure  arrangements 
to  take  advantage  of  the  protection 
offered  by  the  safe  harbors  whenever 
possible.  Safe  harbors  that  may  be 
useful  for  ambulance  suppliers  include 
those  for  space  rentals,  equipment 
rentals,  personal  services  and 
management  contracts,  discounts, 
employees,  price  reductions  offered  to. 
health  plans,  shared  risk  arrangements, 
and  ambulance  restocking 
arrangements.  (42  CFR  1001.952(b).  (c), 
(d),  (h),  (i),  (t),  (u).  and  (v),  respectively.) 

C.  What  Is  "Remuneration"  for  Purposes 
of  the  Statute? 

Under  the  anti-kickback  statute, 
"remuneration"  means  virtually 
anything  of  value.  A  prohibited 
kickback  payment  may  be  paid  in  cash 
or  in  kind,  directly  or  indirectly, 
covertly  or  overtly.  Almost  anything  of 
value  can  be  a  kickback,  including,  but 
not  limited  to,  money,  goods,  services, 
free  or  reduced  rent,  meals,  travel,  gifts, 
and  investment  interests. 

D.  Who  Are  Referral  Sources  for 
Ambulance  Suppliers? 

Any  person  or  entity  in  a  position  to 
generate  federal  health  care  program 
business  for  an  ambulance  supplier, 
directly  or  indirectly,  is  a  potential 
referral  source.  Potential  referral  sources 
include,  but  are  not  limited  to, 
governmental  "9-1-1"  or  comparable 
emergency  medical  dispatch  systems, 
private  dispatch  systems,  first 
responders.  hospitals,  nursing  facilities, 
assisted  living  facilities,  home  health 
agencies,  physician  offices,  staff  of  any 
of  the  foregoing  entities,  and  patients. 


E.  For  Whom  Are  Ambulance  Suppliers 
Sources  of  Referrals? 

In  some  circumstances,  ambulance 
suppliers  furnishing  ambulance  services 
may  be  sources  of  referrals  [i.e., 
patients)  for  hospitals,  other  receiving 
facilities,  and  second  responders. 
Ambulance  suppliers  that  furnish  other 
types  of  transportation,  such  as 
ambulette  or  van  transportation,  also 
may  be  sources  of  referrals  for  other 
providers  of  federal  heath  care  program 
services,  such  as  physician  offices, 
diagnostic  facilities,  and  certain  senior 
centers.  In  general,  ambulance 
suppliers — particularly  those  furnishing 
emergency  services — have  relatively 
limited  abilities  to  generate  business  for 
other  providers  or  to  inappropriately 
steer  patients  to  particular  emergency 
providers. 

F.  How  Can  Ambulance  Suppliers 
Avoid  Risk  Under  the  Anti-Kickback 
Statute? 

Because  of  the  gravity  of  the  penalties 
under  the  anti-kickback  statute, 
ambulance  suppliers  are  strongly 
encouraged  to  consult  with  experienced 
legal  counsel  about  any  financial 
relationships  involving  potential  referral 
sources.  In  addition,  ambulance 
suppliers  should  review  OIG  guidance 
related  to  the  anti-kickback  statute, 
including  advisory  opinions,  fraud 
alerts,  and  special  advisory  bulletins. 
Ambulance  suppliers  concerned  about 
their  existing  or  proposed  arrangements 
may  obtain  binding  advisory  opinions 
from  the  OIG. 

Ambulance  suppliers  should  exercise 
common  sense  when  evaluating  existing 
or  prospective  arrangements  under  the 
anti-kickback  statute.  One  good  rule  of 
thumb  is  that  all  arrangements  for  items 
or  services  should  be  at  fair  market 
value  in  an  arms-length  transaction  not 
taking  into  account  the  volume  or  value 
of  existing  or  potential  referrals.  For 
each  arrangement,  an  ambulemce 
supplier  should  carefully  and  accurately 
document  how  it  has  determined  fair 
market  value.  As  discussed  further  in 
appendix  A.4,  an  ambulance  supplier 
may  not  charge  Medicare  or  Medicaid 
substantially  more  than  its  usual  charge 
to  other  payors. 

Ambulance  suppliers  should  consult 
the  safe  harbor  for  discounts  (42  CFR 
1001.952(h))  when  entering  into 
arrangements  involving  discounted 
pricing.  In  most  circumstances, 
ambulance  suppliers  who  offer 
discounts  to  purchasers  who  bill  federal 
programs  must  fully  and  accurately 
disclose  the  discounts  on  the  invoice, 
coupon,  or  statement  sent  to  purchasers 
and  inform  purchasers  of  the 


purchasers'  obligations  to  report  the 
discounts  to  the  federal  programs. 
Accurate  and  complete  records  should 
be  kept  of  all  discount  arrangements. 

Ambulance  suppliers  should  exercise 
caution  when  selling  services  to 
purchasers  who  are  also  in  a  position  to 
generate  federal  health  care  program 
business  for  ambulance  suppliers  (e.g., 
SNFs  or  hospitals  that  purchase 
ambulance  services  for  private  pay  and 
Part  A  patients,  but  refer  Part  B  and 
Medicaid  patients  to  ambulance 
suppliers).  Any  link  or  coimection, 
whether  explicit  or  implicit,  between 
the  price  offered  for  business  paid  out 
of  the  purchaser's  pocket  and  referrals 
of  federal  program  business  billable  by 
the  ambulance  supplier  will  implicate 
the  anti-kickback  statute. 

An  ambulance  supplier  should  not 
offer  or  provide  gifts,  free  items  or 
services,  or  other  incentives  of  greater 
than  nominal  value  to  referral  sources, 
including  patients,  and  should  not 
accept  such  gifts  and  benefits  from 
parties  soliciting  referrals  from  the 
ambulance  supplier.  In  general,  token 
gifts  used  on  an  occasional  basis  to 
demonstrate  good  will  or  appreciation 
(e.g.,  logo  key  chains,  mugs,  or  pens) 
will  be  considered  to  be  nominal  in 
value. 

G.  Are  There  Particular  Arrangements  to 
Which  Ambulance  Suppliers  Should  Be 
Alert? 

Ambulance  suppliers  should  review 
the  following  arrangements  with 
particular  care.  (This  section  is  intended 
to  be  illustrative,  not  exhaustive,  of 
potential  areas  of  risk  under  the  anti- 
kickback  and  beneficiary  inducement 
statutes.) 

1 .  Arrangements  for  Emergency  Medical 
Services  (EMS) 

a.  Municipal  Contracts 

Contracts  with  cities  or  other  EMS 
sponsors  for  the  provision  of  e^^ergency 
medical  services  may  raise  anti- 
kickback  concerns.  Ambulance 
suppliers  should  not  offer  aiiything  of 
value  t6  cities  or  other  EMS  sponsors  in 
order  to  secure  an  EMS  contract.  (In 
general,  ambulance  suppliers  may 
provide  cities  or  other  municipal 
entities  with  free  or  reduced  cost  EMS 
for  uninsured,  indigent  patients.)  In 
addition,  arrangements  that  cover  both 
EMS  and  non-EMS  ambidance  business 
should  be  carefully  scrutinized; 
conditioning  EMS  services  on  obtaining 
non-EMS  business  potentially 
implicates  the  anti-kickback  statute. 
Absent  a  state  or  local  law  requiring  a 
tie  between  EMS  and  non-EMS 
business,  ambulance  suppliers 


contemplating  such  arrangements 
should  consider  obtaining  an  OIG 
advisory  opinion.  While  cities  and  other 
EMS  sponsors  may  charge  ambulance 
suppliers  amounts  to  cover  the  costs  of 
services  provided  to  the  suppliers,  they 
should  not  solicit  inflated  payments  in 
exchange  for  access  to  EMS  patients, 
including  access  to  dispatch  services 
under  "9-1-1"  or  comparable  systems. 

A  city  or  other  political  subdivision  of 
a  state  (e.g.,  fire  district,  county,  or 
parish)  may  not  require  a  contracting 
ambulance  supplier  to  waive 
copayments  for  its  residents,  but  it  may 
pay  uncollected,  out-of-pocket 
copayments  on  behalf  of  its  residents. 
Such  payments  may  be  made  through 
lump  sum  or  periodic  payments,  if  the 
aggregate  payments  reasonably 
approximate  the  otherwise  uncollected 
cost-sharing  amounts.  However,  a  city 
or  other  political  subdivision  that  owns 
and  operates  its  own  ambulance  service 
is  permitted  to  waive  cost-sharing 
amounts  for  its  residents  under  a  special 
CMS  rule.  (See  CMS  Carrier  Manual, 
section  2309.4;  CMS  Intermediary 
Manual,  section  3153. 3A;  see  also,  e.g., 
OIG  Advisory  Opinion  No.  01-10  and 
01-11.) 

b.  Ambulance  Restocking 

Another  common  EMS  arrangement 
involves  the  restocking  of  supplies  and 
drugs  used  in  connection  with  patients 
transported  to  hospitals  or  other 
emergency  receiving  facilities.  These 
arrangements  typically  do  not  raise  anti- 
kickback  concerns.  However,  ambulance 
suppliers  participating  in  such 
,  arrangements  can  eliminate  risk 
altogether  by  complying  with  the 
ambulance  restocking  safe  harbor  at  42 
CFR  1001.952(v).  In  general,  the  safe 
harbor  requires  that  EMS  restocking 
arrangements  involving  free  or  reduced 
price  supplies  or  drugs  be  conducted  in 
an  open,  public,  and  imiform  manner, 
although  hospitals  may  elect  to  restock 
only  certain  categories  of  ambulance 
suppliers  (e.g.,  nonprofits  or 
volunteers).  Restocking  must  be 
accurately  documented  using  trip 
sheets,  patient  care  reports,  patient 
encounter  reports,  or  other 
dociunentation  that  records  the  specific 
type  and  amount  of  supplies  or  drugs 
used  on  the  transported  EMS  patient 
and  subsequently  restocked.  The 
docimientation  must  be  maintained  for 
5  years.  The  safe  harbor  also  covers  fair 
market  value  restocking  arrangements 
and  government-mandated  restocking 
arrangements.  The  safe  harbor 
conditions  are  set  forth  with  specificity 
in  the  regulations. 

Wholly  apart  from  anti-kickback 
concerns,  ambulance  stocking 


arrangements  raise  issues  with  respect 
to  proper  billing  for  restocked  supplies 
and  drugs.  Payment  and  coverage  rules 
are  set  by  the  health  care  program  that 
covers  the  patient  (e.g..  Medicare  or 
Medicaid).  To  determine  proper  billing 
for  restocked  supplies  or  drugs, 
ambulance  suppliers  should  consult  the 
relevant  program  payment  rules  or 
contact  the  relevant  payment  entity. 
Under  the  Medicare  program,  in  almost 
all  circumstances  the  ambulance 
supplier — not  the  hospital — will  be  the 
party  entitled  to  bill  for  the  restocked 
supplies  or  drugs  used  in  connection 
with  an  ambulance  transport,  even  if 
they  are  obtained  through  a  restocking 
program.  However,  under  the 
ambulance  fee  schedule,  supplies  and 
drugs  are  included  in  the  bill  for  the 
base  rate  and  are  not  separately  billable. 
Ambulance  suppliers  should  consult 
with  their  payor  to  confirm  appropriate 
billing  diu'ing  the  new  ambulance  fee 
schedule  transition  period. 

2.  Arrangements  With  Other  Responders 

In  many  situations,  it  is  common 
practice  for  a  paramedic  intercept  or 
other  first  responder  to  treat  a  patient  in 
the  field,  with  a  second  responder 
transporting  the  patient  to  the  hospital. 
In  some  cases,  the  first  responder  is  in 
a  position  to  influence  the  selection  of 
the  transporting  entity.  While  fair 
market  value  payments  for  services 
actually  provided  by  the  first  responder 
are  appropriate,  inflated  payments  by 
ambulance  suppliers  to  generate 
business  are  prohibited,  and  the 
government  will  scrutinize  such 
payments  to  ensure  that  they  are  not 
disguised  payments  to  generate  calls  to 
the  transporting  entity. 

3.  Arrangements  With  Hospitals  and 
Nursing  Facilities 

Because  hospitals  and  nursing 
facilities  are  key  sources  of  non- 
emergency ambulance  business, 
ambulance  suppliers  need  to  take 
particular  care  when  entering  into 
arrangements  with  such  institutions. 
(See  section  F  above.) 

4.  Arrangements  With  Patients 

Arrangements  that  offer  patients 
incentives  to  select  particular 
ambulance  suppliers  may  violate  the 
anti-kickback  statute,  as  well  as  the 
CMP  law  that  prohibits  giving 
inducements  to  Medicare  and  Medicaid 
beneficiaries  that  the  giver  knows,  or 
should  know,  are  likely  to  influence  the 
beneficiary  to  choose  a  particular 
practitioner,  provider,  or  supplier  of 
items  or  services  payable  by  Medicare  or 
Medicaid.  (See  section  1128A(a)(5)  of 
the  Act  (42  U.S.C.  1320a-7a{a)(5).) 


Prohibited  incentives  include,  without 
limitation,  free  goods  and  services  and    . 
copayment  waivers.  The  statute 
contains  several  narrow  exceptions, 
including  financial  hardship  copayment 
waivers  and  incentives  to  promote  the 
delivery  of  preventive  care  services  as 
defined  in  regulations.  In  addition, 
items  or  services  of  nominal  value  (less 
than  $10  per  item  or  service  or  $50  in 
the  aggregate  annually)  and  any 
payment  that  fits  into  an  anti-kickback 
safe  harbor  are  permitted. 

An  ambulance  supplier  should  not 
routinely  waive  federal  health  care 
program  copayments  (e.g.,  no 
"insurance  only"  billing),  although  the 
supplier  may  waive  a  patient's 
copayment  if  it  makes  a  good  faith, 
individualized  assessment  of  the 
patient's  financial  need. (16)  Financial 
hardship  waivers  may  not  be  routine  or 
^advertised.  As  discussed  in  section  G 
above,  cities  and  other  political 
subdivisions  are  permitted  to  waive 
copajTnents  for  services  provided 
directly  to  their  residents. 

Subscription  or  membership  programs 
that  offer  patients  purported  coverage 
only  for  the  ambulance  supplier's 
services  are  also  problematic  because 
such  programs  can  be  used  to  disguise 
the  routine  waiver  of  cost-sharing 
amounts.  To  reduce  their  risk  under  the 
anti-kickback  statute,  ambulance 
suppliers  offering  subscription  programs 
should  carefully  review  them  to  ensure 
that  the  subscription  or  membership 
fees  collected  from  subscribers  or 
members,  in  the  aggregate,  reasonably 
approximate — from  an  actuarial  or 
historical  perspective — the  amounts  that 
the  subscribers  or  members  would 
expect  to  spend  for  cost -sharing 
amounts  over  the  period  covered  by  the 
subscription  or  membership  agreement. 

VI.  Conclusion 

This  ambulance  compliance  program 
guidance  is  intended  as  a  resource  for 
ambulance  suppliers  to  decrease  the 
incidence  of  fraud  and  abuse  as  well  as 
errors  that  might  occur  due  to 
inadequate  training  or  inadvertent 
noncompliance.  We  encourage 
ambulance  suppliers  to  scrutinize  their 
internal  practices  to  ensure  the 
development  of  a  comprehensive 
compliance  program. 

Compliance  programs  should  reflect  • 
each  ambulance  supplier's  individual 
and  unique  circumstances.  It  has  been 
the  OIG's  experience  that  those  health 
care  providers  and  suppliers  that  have 
developed  compliance  programs  not 
only  better  understand  applicable 
federal  health  care  program 
requirements,  but  also  their  own 
internal  operations.  We  are  hopeful  that 
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this  guidance  will  be  a  valuable  tool  in 
the  development  and  continuation  of 
ambulance  suppliers'  compliance 
programs. 

Appendix  A — Additional  Risk  Areas 

1.  "No  Transport"  Calls  and  Pronouncement 
of  Death 

If  an  ambulance  supplier  responds  to  an 
emergency  call,  but  a  patient  is  not 
transported  due  to  death,  three  Medicare 
rules  apply.  If  an  individual  is  pronounced 
dead  prior  to  the  time  the  ambulance  was 
requested,  there  is  no  payment.  If  the 
individual  is  pronounced  dead  after  the 
ambulance  has  been  requested,  but  before 
any  services  are  rendered,  a  BLS  payment 
will  be  made  and  no  mileage  will  be  paid. 
If  the  individual  is  pronounced  dead  after 
being  loaded  into  the  ambulance,  the  same 
payment  rules  apply  as  if  the  beneficiary 
were  alive.  Ambulance  suppliers  should 
accurately  represent  the  time  of  death  and 
request  payment  based  on  the  . 

aforementioned  criteria. 

2.  Multiple  Patient  Transports 

On  occasion,  it  may  be  necessary  for  an 
ambulance  to  transport  multiple  patients 
concurrently.  If  more  than  one  patient  is 
transported  concurrently  in  one  ambulance, 
the  amount  billed  should  be  consistent  with 
the  multiple  transport  guidelines  established 
by  the  payor  in  that  region.  Under  CMS's 
new  fee  schedule  rules  for  multiple 
transports.  Medicare  will  pay  a  percentage  of 
the  payment  allowance  for  the  base  rale 
applicable  to  the  level  of  care  furnished  to 
the  Medicare  beneficiary  {e.g.,  if  two  patients 
are  transported  simultaneously.  75  percent  of 
the  applicable  base  rale  will  be  reimbursed 
for  each  of  the  Medicare  beneficiaries). 
Coinsurance  and  deductible  amounts  will 
apply  to  the  prorated  amounts. 

3.  Multiple  Ambulances  Called  to  Respond 
to  Emergency  Call 

On  o<;casion.  more  than  one  ambulance 
supplier  responds  to  an  emergency  call  and 
is  present  to  transport  a  beneficiary.  These 
are  often  referred  to  as  "dual  transports."  In 
such  cases,  only  the  transporting  ambulance 
supplier  may  bill  Medicare  for  the  service 
provided.  If  payment  is  desired  for  services 
provided  to  a  patient,  the  non-transporting 
ambulance  company  .should  receive  it 
directly  from  the  transporting  supplier  based 
on  a  negotiated  arrangement.  These  payments 
should  be  fair  market  value  for  services 
actually  rendered  by  the  non-transporting 
supplier,  and  the  parties  should  review  these 
payment  arrangements  for  compliance  with 
the  anti-kickback  statute.  On  occasion,  when 
multiple  ambulance  crew's  respond  to  a  call, 
a  BLS  ambulance  may  provide  the  transport, 
but  the  level  of  services  provided  may  be  at 
the  ALS  level.  If  a  BLS  supplier  is  billing  at 
the  ALS  level  because  of  Services  furnished 
by  an  additional  ALS  crew  member, 
appropriate  documentation  should 
accompany  the  claim  to  indicate  to  the  payor 
that  dual  transportation  was  provided.  In  any 
event,  only  one  supplier  may  submit  the 
claim  for  payment. 


4.  Billing  Medicare  "Substantially  in  Excess" 
of  Usual  Charges 

Ambulance  suppliers  generally  may  not 
charge  Medicare  or  Medicaid  patients 
substantially  more  than  they  usually  charge 
everyone  else.  If  they  do.  they  are  subject  to 
exclusion  by  the  OIG.  This  exclusion 
authority  is  not  implicated  unless  the 
supplier's  charge  for  Medicare  or  Medicaid 
patients  is  substantially  more  than  its  median 
non-Medicare/Medicaid  charge.  In  other 
words,  the  supplier  need  not  worry  unless  it 
is  discounting  close  to  half  of  its  non- 
Medicare/Medicaid  business.  Ambulance 
suppliers  should  review  charging  practices 
with  respect  to  Medicare  and  Medicaid 
billing  to  ensure  that  ihey  are  not  charging 
Medicare  or  Medicaid  substantially  more 
than  they  usually  charge  other  customers  for 
comparable  services.  It  is  appropriate  for  an 
ambulance  supplier  to  determine  its  usual 
charge  with  reference  to  its  total  charges  to 
non-Medicare/Medicaid  customers  for  an 
ambulance  transport  (whether  or  not  the 
charges  are  structured  as  base  rate  plus 
mileage  or  otherwise)  and  then  to  compare 
the  resulting  "usual  charge"  to  its  total 
charge  to  Medicare  [i.e..  base  rate  plus 
mijeage)  or  Medicaid  for  comparable 
transport. 

Appendix  B— OIG/HHS  Information 

The  OIGs  web  site  (http://oig.hhs.gov) 
contains  various  links  describing  the 
following:  (1)  Authorities  and  Federal 
Register  Notices.  (2)  Publications.  (3) 
Reports,  (4)  Hearing  Testimony,  (5)  Fraud 
Prevention  and  Detection,  (6)  Reading  Room, 
(7)  OIG  Organization  and  (8)  Employment 
Opportunities.  Such  information  is 
frequently  updated  and  is  a  useful  tool  for 
ambulance  providers  seeking  additional  OIG 
resources. 

Also  listed  on  the  OIG's  web  site  is  the  OIG 
Hotline  Number.  One  method  for  providers 
to  report  potential  fraud,  waste  and  abuse  is 
to  contact  the  OIG  Hotline  number.  All  HHS 
and  contractor  employees  have  a 
responsibility  to  assist  in  combating  fraud, 
waste,  and  abuse  in  all  departmental 
programs.  As  such,  providers  are  encouraged 
to  report  matters  involving  fraud,  waste  and 
mismanagement  in  any  departmental 
program  to  the  OIG.  The  OIG  maintains  a 
hotline  that  offers  a  confidential  means  for 
reporting  these  matters. 

Contacting  the  OIG  Hotline 

By  Phone:  1-800-HHS-TIPS  (1-800-447- 
8477). 

By  Fax:  1-800-223-8164. 

By  E-Mail:  Htips@oig.bhs.gov. 

By  ITY:  1-800-377-4950. 

By  Mail:  Office  of  Inspector  General, 
Department  of  Health  and  Human  Services. 
Altn:  HOTLINE.  330  Independence  Ave.. 
SW.,  Washington,  DC  20201. 

When  contacting  the  hotline,  please 
provide  the  following  information  to  the  best 
of  your  ability: 
— Type  of  Complaint:  Medicare  Part  A 

Medicare  Part  B 

Indian  Health  Service 

TRICARE 

Other  (please  specify) 


—HHS  department  or  program  being  affected 

by  your  allegation  of  fraud,  waste,  abuse/ 

mismanagement:  Centers  for  Medicare  and 

Medicaid  Services  (formerly  Health  Care 

Financing  Administration)  Indian  Health 

Service  Other  (please  specify) 
— Please  provide  the  following  information 

(however,  if  you  would  like  your  referral 

to  be  submitted  anonymously,  please 

indicate  such  in  your  correspondence  or 

phone  call):  Your  Name 

Your  Street  Address 

Your  City/County 

Your  State 

Your  Zip  Code 

Your  E-mail  Address 
— Subject/Person/Business/Department  that 

allegation  is  against:  Name  of  Subject 

Title  of  Subject 

Subject's  Street  Address 

Subject's  City/County 

Subject's  State 

Subject's  Zip  Code  t 

— Please  provide  a  brief  summary  of  your 

allegation  and  the  relevant  facts. 

Appendix  C — Carrier  Contact 
Information 

J.  Medicare  ] 

A  complete  list  of  contact  information 
(address,  phone  number,  e-mail  address)  for 
Medicare  Part  A  Fiscal  Intermediaries, 
f^edicare  Part  B  Carriers,  Regional  Home 
Health  Intermediaries,  and  Durable  Medical 
Equipment  Regional  Carriers  can  be  found  on 
the  CMS  Web  site  at  http://cms.hhs.gov/ 
contacts/incardir.asp. 

2.  Medicaid- 

Contact  information  (address,  phone 
number,  e-mail  address)  for  each  stale 
Medicaid  director  can  be  found  on  the  CMS 
Web  site  at  http://cms.hhs.gov/medicaid/ 
mcontact.asp.  In  addition  to  a  list  of  state 
Medicaid  directors,  the  Web  site  includes^ 
contact  information  for  each  state  survey  * 
agency  and  the  CMS  Regional  Offices. 

3.  Ambulance  Fee  Schedule 

Information  related  to  the  development  of 
the  ambulance  fee  schedule  is  located  at 
http://cms.hhs.gov/suppliers/afs/default.asp. 

Appendix  D — Internet  Resources 

1 .  Centers  for  Medicare  and  Medicaid 
Services 

The  CMS  Web  sHe  [http://cms.hhs.gov/) 
includes  information  on  a  wide  array  of 
topics,  including  Medicare's  National 
Coverage  Database.  National  Coverage 
Policies.  Laws  and  Regulations  and  Stale 
Waiver  and  Demonstration  Programs.  In 
addition,  this  Web  site  contains  information 
related  to  Medicaid  including  a  General 
Medicaid  Overview.  State  and  Federal  Health 
Program  Contacts,  Slate  Medicaid  Manual, 
Stale  Medicaid  Plans,  State  Waivers  and 
Demonstration  Programs,  Letters  to  State 
Officials,  and  CMS  Publications. 

2.  CMS  Medicare  Training 

This  CMS  Web  site  [http:// 
www.cms.hhs.gov/medlearn/cbts.asp) 
provides  computer-based  training  related  to 
CMS's  purpose  and  history,  Jhe  three  types 


of  Medicare  coverage,  the  roles  agencies  and 
contractors  play,  and  the  claims  handling 
process. 

3.  Government  Printing  Office  (GPO) 

The  GPO  Web  site  [http:// 
www.access.gpo.gov)  provides  access  to 
federal  statutes  and  regulations  pertaining  to 
federal  health  care  programs. 

4.  The  U.S.  House  of  Representatives  Internet 
Library 

The  U.S.  House  of  Representatives  Internet 
Library  Web  site  (http://. uscode.house.gov/ 
use. htm)  provides  access  to  the  United  States 
Code,  which  contains  laws  pertaining  to 
federal  health  care  programs. 

Endnotes: 

1.  To  date,  the  OIG  has  issued  compliance 
program  guidance  for  the  following  nine 
industry  sectors:  (1)  Hospitals;  (2)  clinical 
laboratories;  (3)  home  health  agencies;  (4) 
durable  medical  equipment  suppliers;  (5) 
third-party  medical  billing  companies;  (6) 
hospices;  (7)  Medicare+Choice  organizations 
offering  coordinated  care  plans;  (8)  nursing 
facilities;  and  (9)  individual  and  small  group 
physician  practices.  The  guidances  listed 
here  and  referenced  in  this  document  are 
available  on  the  OIG  Web  site  at  http://— 
oig.hhs.gov  in  the  Fraud  Prevention  and 
Detection  section. 

2.  The  CMS's  final  ambulance  fee  schedule 
rule  was  published  in  the  Federal  Register 
on  February  27,  2002  (67  FR  9100)  and  went 
into  effect  on  April  1.  2002. 

3.  The  term  "universe"  is  used  in  this  CPG 
to  mean  the  generally  accepted  definition  of 
the  term  for  purposes  of  performing  a 
statistical  analysis.  Specifically,  the  term 
"universe"  means  the  total  number  of 
sampling  units  from  ^hich  the  sample  was 
selected. 

4.  The  OIG  encourages  that  providers/ 
suppliers  police  themselves,  correct 
underlying  problems,  and  work  with  the 
government  to  resolve  any  problematic 
practices.  The  OIG's  Provider  Self-Disclosure 
Protocol,  published  in  the  Federal  Register 
on  October  30,  1998  (63  FR  58399).  sets  forth 
the  steps,  including  a  detailed  audit 
methodology,  that  may  be  undertaken  if 
suppliers  wish  to  work  openly  and 
cooperatively  with  the  OIG.  The  Provider 
Self-Disclosure  Protocol  is  open  to  all  health 
care  providers  and  other  entities  and  is 
intended  to  facilitate  the  resolution  of 
matters  that,  in  the  provider's  reasonable 
assessment,  may  potentially  violate  federal 
criminal,  civil,  or  administrative  laws.  The 
Provider  Self-Disclosure  Protocol  is  not 
intended  to  resolve  simple  mistakes  or 
overpayment  problems.  The  OIG's  Self- 
Disclosure  Protocol  can  be  found  on  the  OIG 
Web  site  at  http://oig.hhs.gov. 

5.  Ambulance  suppliers  should  read  the 
OIG's  September  1999  Special  Advisory 
Bulletin,  entitled  "The  Effect  of  Exclusion 
From  Participation  in  the  Federal  Health  Care 
Programs,"  published  in  the  Federal  Register 
on  October  7, 1999  (64  FR  58851),  which  is 
located  at  http://oig.hhs.gov/frdalrt.  for  more 
information  regarding  excluded  individuals 
and  entities  and  the  effect  of  employing  or 
contracting  with  such  individuals  or  entities. 


6.  OEI-09-95-00412,  available  on  the 
OIG's  Web  site  at  http://oig.hhs.gov/oei. 

7.  CMS  Program  Memorandum  B-00-09 
describes  different  options  for  ambulance 
suppliers  having  difficulty  obtaining  PCSs. 
(See  42  CFR  410.40(d)(3)(iii)  and  (iv).)  A  PCS 
is  not  required,  for  beneficiaries  who  are  not 
under  the  direct  care  of  a  physician,  whether 
the  beneficiary  resides  at  home  or  in  a 
facility.  Id.  Section  410.40(d)(3)(ii). 

8.  42  CFR  410.42(d). 

9.  On  December  28,  2000.  the  Department 
of  Health  and  Human  Services  (HHS) 
released  its  final  rule  implementing  the 
privacy  provisions  of  the  Health  Insurance^ 
Portability  and  Accountability  Act  of  1996! 
The  rule  became  effective  in  April  2001.  and 
regulates  access,  use,  and  disclosure  of 
personally  identifiable  health  information  by 
covered  entities  (health  providers,  plans,  and 
clearinghouses).  Guidance  on  an  ambulance 
supplier's  coq[ipliance  with  the  HHS  Privacy 
Regulations  is  beyond  the  scope  of  this  CPG; 
however,  it  will  be  the  responsibility  of 
ambulance  suppliers  to  comply.  Most  health 
plans  and  providers  must  comply  with  the 
rule  by  April  14,  2003.  In  the  meantime, 
many  organizations  are  considering  and 
analyzing  the  privacy  issues. 

10.  Loaded  miles  refers  to  the.  number  of 
miles  that  the  patient  is  physically  on  board 
the  ambulance. 

11.  HCFA  Program  MemoraWlum 
Transmittal  AB-00-118,  issued  on  November 
30,  2000. 

12.  In  addition  to  Medicare  and  Medicaid, 
the  federal  health  care  programs  include,  but 
are  not  limited  to,  TRICARE,  Veterans  Health 
Care,  Public  Health  Service  programs,  and 
the  Indian  Health  Services. 

13.  The  procedures  for  applying  for  an 
advisory  opinion  are  set  forth  at  42  CFR  part 
1008.  and  on  the  OIG  Web  page  at  http:// 
www.oig.  h  hs.gov/fra  u  d/ 
advisoryopinions.htmlttS.  All  OIG  advisory 
opinions  are  published  on  the  OIG  web  page. 
A  number  of  published  opinions  involving 
ambulance  arrangements  provide  useful 
guidance  for  ambulance  suppliers.  These 
include  OIG  Advisory  Opinions  Nos.  97-6, 
98-3,  98-7,  98-13,  99-1,  99-2,  99-5, "00-7. 
00-9,  00-11,  01-10,  01-11,  01-12,  01-18, 
02-2,  02-3,  02-8,  and  02-15.  Other  advisory 
opinions  not  specifically  involving 
ambulance  arrangements  may  also  provide 
useful  guidance. 

14.  See  65  FR  24400;  April  26,  2000. 

15.  See  Special  Advisory  Bulletin:  Offering 
Gifts  and  Other  Inducement  to  Beneficiaries, 
located  on  the  OIG  Web  page  at  l\ttp:// 
www.oig.hhs.gov/fraud/fraudalerts.htmHt2. 

16.  See  Special  Fraud  Alert:  Routine 
Waiver  of  Copayments  or  Deductibles  Under 
Medicare  Part  B  (59  FR  65372,  65374  (1994)), 
located  on  the  OIG  Web  page  at  http:// 
www.oig.hhs.gov/fraud/fraudalerts.html1t  1 . 

17.  The  OIG  may  exclude  from 
participation  in  the  federal  health  care 
prc^ams  any  provider  that  submits  or  causes 
to  be  submitted  bills  or  requests  for  payment 
(based  on  charges  or  costs)  under  Medicare 
or  Medicaid  that  are  substantially  in  excess 
of  such  providers'  usual  charges  or  costs, 
unless  the  Secretary  finds  good  cause  for 
such  bills  or  requests.  (See  section  1128(b)(6) 
of  the  Act  (42  U.S.C.  1320a-7(bn6)).) 


Dated:  February  14,  2003. 
Janet  Rehnquist, 
Inspector  General. 

[FR  Doc.  03^866  Filed  3-21-03;  8:45  am) 
8UJN6  CODE  41S2-«I-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sutistance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) ' 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  National  Cross-Site 
Assessment  of  the  Addiction 
Technology  Transfer 

Centers  Network— {OMB  No.  0930- 
0216,  Revision — The  Substance  Abuse 
and  Mental  Health  Administration's 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  intends  to  continue 
an  assessment  of  its  Addiction 
Technology  Transfer  Centers  (ATTCs). 
The  data  collection  instruments  are 
being  modified,  and  the  methodology 
will  be  updated  to  comply  with  CSAT's 
new  Government  Performance  and 
Results  Act  (GPRA)  requirements.  CSAT 
is  requiring  all  of  its  programs  to  use 
standard  GPRA  Customer  Satisfaction 
forms  for  training,  technical  assistance 
and  meeting  events,  approved  by  OMB 
under  OMB  control  number  0930-0197. 
In  response  to  these  new  requirements, 
the  ATTC  Network  will  modify  the 
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current  evaluation  tools  to  be  in 
compliance,  while  still  collecting 
information  needed  for  the'Cross-site 
assessment. 

The  goal  underlying  the  training  and 
education  opportunities  provided 
through  the  ATTCs  is  to  enhance  the 
competencies  of  professionals  in  a 
variety  of  disciplines  to  address  the 
clinical  needs  of  individuals  with 
substance  abuse  problems  using 
research-based  curricula  and  training 
materials  through  both  traditional  and 
non-traditional  technologies. 

The  ATTCs  disseminate  current 
health  services  research  from  the 
National  Institute  on  Drug  Abuse, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  National  Institute  of  Mental 
Health,  Agency  for  Health  Care  Policy 
and  Research,  National  Institute  of 
Justice,  and  other  sources  and  applied 
knowledge  development  activities  from 
SAMHSA  using  innovative  technologies 
by  developing  and  updating  state-of-the- 
art  research-based  ciuricula  and 
developing  faculty  and  trainers. 
Participants  in  ATTC  events  are  self- 
identified  and  participate  in  either 
academic  courses,  continuing 
education/professional  development 
training  events,  technical  assistance  or 


meetings.  Academic  courses  are  offered 
at  all  levels.  Continuing  education/ 
professional  development  training  is 
designed  to  meet  identified  needs  of 
counselors  and  other  professionals  who 
work  with  individuals  with  substance 
abuse  problems.  A  technical  assistance 
is  a  jointly  planned  consultation 
generally  involving  a  series  of  contacts 
between  the  ATTC  and  an  outside 
organization/institution  during  which 
the  ATTC  provides  expertise  and  gives 
direction  toward  resolving  a  problem  or 
improving  conditions.  A  meeting  is  an 
ATTC  sponsored  or  co-sponsored  event 
ill  which  a  group  of  people  representing 
one  or  more  agencies  other  than  the 
ATTC  work  cooperatively  on  a  project, 
problem,  and/or  a  policy. 

Both  a  process  and  an  outcome 
assessment  will  be  conducted.  The 
process  component  will  describe  the 
training  and  education  needs  of  pre- 
service  and  currently  practicing 
professionals,  the  types  of  events  that 
participants  receive  through  the  ATTCs, 
and  their  satisfaction  with  services.  The 
outcome  component  will  focus  on 
changes  in  clinical  practice  made  by 
participants  as  a  result  of  knowledge 
received. 


Analysis  of  this  information  will 
assist  CSAT  in  documenting  the 
numbers  and  types  of  participants  in 
ATTC  events,  describing  the  extent  to 
which  participants  improve  in  their 
clinical  competency,  and  which  method 
is  most  effective  in  disseminating 
knowledge  to  the  various  audiences. 
This  type  of  information  is  crucial  to 
support  CSAT  in  complying  with  GPRA 
reporting  requirements  and  will  inform 
future  development  of  knowledge 
dissemination  activities. 

The  study  design  for  trainees  will 
include  a  description  of  each  event,  and 
a  pre-post  design  that  collects  identical 
information  at  initiation  of  ATTC 
courses/trainings,  at  the  completion  of 
the  course/training,  and  again  after  30 
days.  For  technical  assistance  and 
meeting  events,  there  will  be  a 
description  of  each  event  and 
demographic  information  will  be 
collected  from  participants  before  the 
event.  In  addition,  the  study  will  collect 
satisfaction  measures  after  each  event 
and  at  30-day  follow-up  using  the 
required  GPRA  forms.  Follow-up  forms 
will  be  sent  to  a  sample  of  25%  of 
participants  at  events.  The  chart  below 
summarizes  the  annualized  burden  for 
this  project. 


Respondent  type 


Students/Trainees 

Faculty/Trainers  

ATTC  Summary  Reports 

Total 


Numt)er  of 
resporKlents 


20,000 

200 

15 


20,215 


Average 
responses/ 
respondent 


Average 

Hours/ 

response 


.25 

.25 

2.00 


Total  burden 
hours 


15,000 

50 

120 


15,170 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  March  18.  2003. 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
IFR  Doc.  03-6895  Filed  3-21-03:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Registration  Form  for  the  National 
Registry  of  Effective  Prevention 
Programs— {OMB  No.  0930-0210; 
Revision) — Section  515(d)  of  the  Public 
Health  Service  Act  (42  U.S.C.  290bb-21) 
requires  that  the  Director  of  SAMHSA's 
Center  for  Substance  Abuse  Prevention 


(CSAP)  establish  a  national  data  base 
providing  information  on  programs  for 
the  prevention  of  substance  abuse  and 
specifies  that  the  data  base  shall  contain 
information  appropriate  for  use  by 
public  entities  and  information 
appropriate  for  use  by  nonprofit  private 
entities.  Beginning  in  1994,  CSAP  met 
this  responsibility  through  the  High 
Risk  Populations  Databank  on  programs 
for  the  prevention  of  substance  abuse 
funded  by  direct  CSAP  grants.  In  2000 
CSAP  expanded  its  information 
collection  to  include  voluntary 
submission  of  descriptions  of  effective 
substance  abuse  prevention  conducted 
by  state  and  local  govenunents. 
nonprofit  entities,  and  the  private 
sector. 

CSAP  has  developed  a  template, 
accessed  through  a  dedicated  site  on  the 
World  Wide  Web,  to  enable 
practitioners  who  have  evidence  that 
their  program  reduces  risk  factors  or 
increases  protective  factors  pertaining  to 


substance  abuse  to  nominate  their  own 
standardized  program  for  the  Registry. 
Each  program  that  is  nominated  should 
have  been  standcirdized  (including 
ciirriculum  manuals,  implementation 
manuals,  videotapes,  etc.),  well 
implemented,  and  findings  should 
derive  from  well  designed  research 
efforts.  Program  models  nominated  are 


reviewed  and' rated  by  experts  annually 
to  be  recommended  to  the  field.  CSAP 
is  revising  the  Registration  Form  by 
eliminating  collection  of  information 
pertaining  to  the  National  Prevention 
System. 

CSAP  promotes  selected  models  by 
providing  funds  to  support  development 
of  program  materials  for  dissemination. 


by  connecting  program  developers  with 
organizations  able  to  help  in  the 
dissemination  efforts,  and  by  promoting 
model  programs  nationally  through 
CSAP's  State  Incentive  Grant  recipients 
and  regional  Centers  for  Applied 
Prevention  Technology.  Annual  burden 
estimates  for  the  Registry  are  shown  in 
the  table  below. 


Type  of  submission 


Complete  ... 
Abbreviated 

Total  ... 


Number  of 
respondents 


eo 

8 


68 


Responses/ 
respondent 


Hours/ 
response 


.90 
.25 


Total  txjrden 
hours 


54 

2 


56 


Written  conunents  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503. 

Dated:  March  18,  2003. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  03-6896  Filed  3-21-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SutMtance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Actlvtties:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Proposed  Project:  The  Annual  Census  of 
Patient  Characteristics  in  State  and 
County 

Mental  Hospital  Inpatient  Services 
(0930-0093,  Extension) — The  Census, 
which  is  conducted  by  SAMHSA's 
Center  for  Mental  Health  Services 
(CMHS),  is  a  complete  enumeration  of 
all  State  and  county  mental  hospitals 
and  collects  aggregate  information  by 
age,  gender,  race/ethnic  identity  and 
diagnosis  for  each  State  on  the  numbo' 
of  additions  during  the  year  and 
resident  patients  who  are  physically 
present  for  24  hotlrs  per  day  in  the 
inpatient  service  at  the  end  of  the 
reporting  year.  First  conducted  in  1840, 
the  Census  has  provided  information 
throughout  the  years  that  is  not 
available  frt>m  any  other  sources.  The 
Census  is  the  primary  means  within 
CMHS  for  assessing  de- 
institutionalization practices  of  State 
and  county  mental  hospitals.  The 
annual  burden  estimate  is  shown  in  the 
table  below. 


• 

Number  of 
respondents 

Responses/ 
respondent 

Burden/ 

response 

(Hrs.) 

Annual  burden 
(Hrs.) 

^tate  Statisticians  and  Suoerintendents  of  State  Mental  Hosoitals 

52 

1 

2 

104 

Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  March  18,  2003. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Service  Administration. 
[FR  Doc.  03-6897  Filed  3-21-03;  8:45  am] 

BHJJNG  COOE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paperwork  Reduction  Act; 
Approval  Procedures  for  Nontoxic 
Shot  and  Shot  Coatings 

agency:  Fish  and  WildUfe  Service, 

Interior. 

action:  Notice;  request  for  conunents. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  the  collection  of 
information  Usted  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  siunmary 
of  the  information  collection 
requirement  is  included  in  this  notice. 
If  you  wish  to  obtain  copies  of  the 
proposed  information  collection 
requirement,  related  forms,  and 
explanatory  material,  contact  the 
Service  Information  Collection 
Clearance  Officer  at  the  address  listed 
below. 
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DATES:  You  must  submit  comments  on 
or  before  May  23,  2003. 
ADDRESSES:  Send  your  comments  on  the 
information  collection  to  Anissa 
Craghead,  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  ms  222-ARLSQ.  4401 
N.  Fairfax  Drive,  Arlington,  VA  22207. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  eJcplanatory 
information,  and  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445,  or 
electronically  to 
anissa_craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and  record- 
keeping activities  (see  5  CFR  1320.8(d)). 
The  U.S.  Fish  and  Wildlife  Service  (We) 
plan  to  submit  a  request  to  OMB  to 
renew  its  approval  of  the  collection  of 
information  for  the  nontoxic  shot  and 
shot  coating  approval  process.  We  are 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  1018-0067. 

The  Migratory  Bird  Treaty  Act  (16 
U.S.C.  703-712)  and  Fish  and  Wildlife 
Act  of  1956  (16  U.S.C.  742d)  designate 
the  Department  of  the  Interior  as  the  key 
agency  responsible  for  the  wise 
management  of  migratory  bird 
populations  frequenting  the  United 
States  and  for  the  setting  of  hunting 
regulations  that  allow  appropriate 
harvests  that  are  within  the  guidelines 
that  will  allow  for  those  populations' 
well  being.  These  responsibilities 
include  approval  of  nontoxic  shot 
materials  for  use  in  hunting  waterfowl 
and  coots  in  the  United  States. 

As  of  January  1, 1991,  lead  shot  was 
banned  for  hunting  waterfowl  and  coots 
in  the  United  States.  At  that  time,  steel 
shot  was  the  only  nontoxic  alternative 
available.  Since  then,  we  have 
encouraged  manufacturers  to  develop 
other  alternatives  that  the  hunting 
public  may  use.  In  approving  a 
candidate  material  as  nontoxic  for 
hunting  waterfowl  and  coots,  we  must 
first  ensure  that  secondary  exposure 
(ingestion  of  spent  shot  or  its 
components)  is  not  a  hazard  to 
migratory  birds  and  the  environment.  In 


order  to  make  this  decision,  we  require 
the  applicant  to  collect  information 
about  the  toxicity  of  their  candidate 
material  to  migratory  birds  and  the 
environment.  A  further  requirement 
pertains  Jo  law  enforcement.  A 
noninvasive  field  detection  device  must 
be  available  to  distinguish  the  candidate 
shot  from  lead  shot.  The  above 
information  provides  the  bulk  of  an 
application  for  approval  of  nontoxic 
shot  material.  Once  a  candidate  material 
is  approved  as  nontoxic,  there  is  no 
seasonal  or  annual  information 
collection  requirement. 

Title:  Approval  Procedures  for  < 

Nontoxic  Shot  and  Shot  Coatings. 
Approval  Number  1018-0067. 
Service  Form  Number:  Not  applicable. 

Frequency  of  Collection:  Occasional 
(upon  application). 

Description  of  Respondents:  Shot 
manufacturers. 

Total  Annual  Responses:  We  expect 
no  more  than  1  application  per  year. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
3.200  hours  per  application.  Therefore, 
if  we  receive  1  application  per  year,  the 
total  annual  burden  hours  would 
amount  to  3,200  hours. 

We  invite  comments  concerning  this 
renewal  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  our  migratory 
bird  management  functions,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and.  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  rdtord  covered  by  the  Privacy 
Act  (5  U.S.C.  552(a)). 

Dated:  March  18.  2003. 
Paul  R.  Schmidt. 

Assistant  Director  Migratory  Birds  and  State 

Programs. 

|FR  Doc.  03-6870  Filed  3-21-03:  8:45  am] 

BILUNO  COOC  4310-SS-^ 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Application  Notice  Describing  the 
Areas  of  Interest  and  Establishing  the 
Closing  Date  for  Receipt  of 
Applications  Under  the  National 
Earthquake  Hazards  Reduction 
Program  (NEHRP)  for  Fiscal  Year  (FY) 
2004 

agency:  Geological  Survey,  Department 
of  the  Interior. 
ACTION:  Notice. 

SUMMARY:  Applications  are  invited  for 
research  projects  under  the  NEHRP. 

The  purpose  of  the  USGS  Earthquake 
Hazards  Program  is  to  provide  products 
for  earthquake  loss  reduction  to  the 
public  and  private  sectors  and  by 
carrying  out  research  on  earthquake 
occurrence  and  effects. 

Applications  may  be  submitted  by 
educational  institutions,  private  firms, 
private  foundations,  individuals,  and 
agencies  of  state  and  local  governments. 
ADDRESSES:  The  program  announcement 
is  expected  to  be  available  on  or  about 
March  24.  2003.  You  may  obtain  a  copy 
of  Announcement  No.  04HQPA0001 
from  the  USGS  Contracts  and  Grants 
Information  site  at  http://www.usgs.gov/ 
contracts/nehrp/  or  by  writing  to 
Kimberly  Dove.  U.S.  Geological  Survey, 
Office  of  Acquisition  and  Grants — Mail 
Stop  205G,  12201  Sunrise  Valley  Drive. 
Reston,  Virginia  20192.  or  by  fax  (703) 
648-7901. 

DATES:  The  closing  date  for  receipt  of 
applications  will  be  on  or  about  May  1, 
2003.  The  actual  closing  date  will  be 
specified  in  Announcement  No. 
04HQPA0001. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Unger,  Earthquake  Hazards  Reduction 
Program — U.S.  Geological  Survey,  Mail 
Stop  905.  12201  Sunrise  Valley  Drive, 
Reston.  Virginia  20192.  Telephone: 
(703)648-6701. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  this  program  is  contained  in  the 
Earthquake  Hazards  Reduction  Act  of 
1977.  Public  Law  95-124  (42  U.S.C. 
7701  et  seq.].  The  Office  of  Management 
and  Budget  Catalog  of  Federal  Domestic 
Assistance  Number  is  15.807. 

This  program  announcement  is  being 
issued  in  accordance  with  the 
Paperwork  Reduction  Act  Statement. 
OMB  No.  1028-0051  expiration  date: 
November  30,  2003. 

Notice — This  will  be  the  last  year  that 
the  National  Earthquake  Hazards 
Reduction  Program  (NEHRP)  will  be 
posted  in  the  Federal  Register.  Future 
notices  will  be  posted  at  the 


Governmentwide  grant  opportunities 
board  at  http://fedgrants.gov. 

Dated:  March  7,  2003. 
Carol  F.  Aten. 

Chief.  Office  of  Administrative  Policy  and 
Services. 

[FR  Doc.  03-6889  Filed  3-21-03;  8:45  am] 
8IUJNG  CODE  4310-47-11 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Boundary  Revision,  Black 
Canyon  of  the  Gunnison  National  Park 

SUMMARY:  This  notice  announces  a 
revision  to  the  boundary  of  Black 
Canyon  of  the  Gunnison  National  Park 
to  include  one  parcel  of  land  owned  by 
Ellouise  Sanburg,  Trustee,  and  Sanburg 
Herefords.  L.L.L.P.  The  National  Park 
Service  has  determined  that  this 
boundary  revision  is  necessary  for  the 
preservation  and  protection  of  the 
National  Park. 

DATES:  The  effective  date  of  this  Notice 
is  the  date  in  which  it  appears  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent.  Black  Canyon  of  the 
Gunnison  National  Park,  at  102  Elk 
Creek.  Gunnison.  Colorado.  81230  or  by 
telephone  at  970-641-2337. 

SUPPLEMENTARY  INFORMATION:  Section  7 
(c)  of  the  Land  and  Water  Conservation 
Fund  Act  of  1965,  16  U.S.C.  4601- 
9(c)(1),  as  amended  by  section  814(b)  of 
the  Omnibus  Parks  and  Public  Lands 
Management  Act  of  1996  (Public  Law 
104-333),  authorizes  the  Secretary  of 
the  Interior  to  make  this  boundary 
revision.  This  action  will  add  one  parcel 
of  land  comprised  of  198.5  acres  of  land 
to  the  Black  Canyon  of  the  Gunnison 
National  Park.  The  National  Park 
Service  proposes  to  purchase  a 
conservation  easement  on  this  parcel.  It 
is  located  outside  the  park  boundary  in 
the  vicinity  of  Red  Rock  Canyon  north 
of  Bostwick  Park  Road.  The  acquisition 
of  the  conservation  easement  is  required 
to  maintain  the  present  rural 
agricultural  character  of  the  land  in  the 
vicinity  of  the  proposed  Red  Rock 
Trailhead. 

The  above  parcel  is  depicted  as  tract 
number  01-152  on  land  acquisition 
segment  map  01,  having  drawing 
number  144-92004,  dated  August  6. 
2002.  This  map  is  on  file  at  the  National 
Park  Service.  Land  Resources  Program 
Center.  Intermountain  Region,  Santa  Fe. 
New  Mexico,  and  at  the  Office  of  the 
Superintendent  of  the  Black  Canyon  of 
the  Giumison  National  Park. 


Dated:  December  13.  2002. 
Karen  P.  Wade, 

Director,  Intermountain  Region. 
[FR  Doc.  03-6961  Filed  3-21-03;  8:45  am] 
BUJJNG  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Museum  of  African  American 
History  and  Culture  Plan  for  Actton 
Presidential  Commission;  Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  appendix,  that  the 
National  Museum  of  African  American 
History  and  Culture  Plan  for  Action 
Presidential  Commission  will  meet 
March  24  and  25,  2003,  in  the  Atrium 
Ballroom  of  The  Washington  Court 
Hotel,  525  New  Jersey  Avenue,  NW., 
Washington.  DC.  On  March  24,  the 
Commission  will  convene  at  8  a.m., 
e.s.t.,  and  adjourn  at  5:15  p.m.,  e.s.t. 
March  25.  the  Commission  will  convene 
at  8  a.m.,  e.s.t,  and  adjourn  at  1:30  p.m.. 
e.s.t. 

On  March  24.  the  Commission  will 
receive  and  deliberate  reports  from  its 
Executive  Committee  and  Conunittees 
on  Mission,  Role  and  Vision  with 
Program  and  Collections;  Site  and 
Building;  Governance  and  Organization; 
Fundraising,  Finance  and  Budget;  and 
L^islation  and  Public  Relations. 

On  March  25,  the  Commission  will 
consider  procedural  matters  relative  to 
completing  its  report  to  the  President 
and  the  Congress. 

Due  to  the  unexpected  cancellation  of 
the  original  meeting  space  and  the 
additional  time  required  to  make 
alternate  arrangements,  this  notice 
could  not  be  published  at  least  15  days 
prior  to  the  meeting  date.  The  National 
Park  Service  regrets  this  delay,  but  is 
compelled  to  hold  the  meeting  as 
scheduled  because  of  the  significant 
sacrifice  rescheduling  would  require  of 
Board  members  who  have  adjusted  their 
schedules  to  accommodate  the  proposed 
meeting  date. 

The  Commission  meeting  is  open  to 
the  public.  Space  and  facilities  to 
accommodate  the  public  are  limited  and 
attendees  will  be  accommodated  on  a 
first-come  basis. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  plan 
to  attend  and  will  need  an  auxiliary  aid 
or  service  to  participate  in  the  meeting 


{e.g.,  interpreting  service,  assistive    . 
listening  device,  or  materials  in  an 
alternative  format),  notify  the  contact 
person  listed  in  this  notice  at  least  two 
weeks  (2  weeks)  before  the  scheduled 
meeting  date.  Attempts  will  be  made  to 
meet  any  request(s)  we  receive  after  that 
date,  however  we  may  not  be  able  to 
make  the  requested  auxiliary  aid  or 
service  available  because  of  insufficient 
time  to  arrange  for  it. 

Anyone  may  file  with  the 
Commission  a  written  statement 
concerning  the  establishment  of  the 
National  Museum  for  African  American 
History  and  Culture.  The  Commission 
may  also  permit  attendees  to  address  the 
assembled  Commission,  but  may  restrict 
the  length  of  the  presentations,  as 
necessary  to  allow  the  Comitttssion  to 
complete  its  agenda  within  the  allotted 
time. 

Anyone  who  wishes  further 
information  concerning  the  meeting,  or 
who  wishes  to  submit  a  written 
statement,  may  contact  George  S. 
McDonald,  Project  Manager,  National 
Museum  of  African  American  History 
and  Culture  Plan  for  Action  Presidential 
Commission,  National  Park  Service. 
U.S.  Department  of  the  Interior,  1849  C 
Street,  NW. ,  Washington,  DC  20240.      • 
telephone  (202)  208-4227. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  12  weeks  after  the 
meeting,  in  room  2012,  Main  Interior 
Building,  1849  C  Street,  NW., 
Washington,  DC. 

Dated:  March  5,  2003. 
George  S.  McDonald, 
Project  Manager.  Staff  to  the  National 
Museum  of  African  American  History  and 
Culture  Plan  for  Action  Presidential 
Commission. 
[FR  Doc.  03-6881  Filed  3-21-03;  8:45  ami 

eaJJNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  OMB 
Review* 

AGENCY:  International  Trade 
Commission. 

ACTION:  The  U.S.  hitemational  Trade 
Commission  (USITC)  has  submitted  the 
following  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  (44 
U.S.C.  chap.  35),  requesting  extension  of 
a  currently  approved  collection  (OMB 
No.:  3117-0190). 

EFFECTIVE  DATE:  March  27,  2003. 
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Purpose  of  Information  Collection: 
The  requested  extension  of  a  currently 
approved  collection  (USITC  DataWeb 
user  registration  form)  is  for  use  by  the 
Commission.  The  user  registration  form 
is  required  to  accurately  track  usage, 
data  reports  generated,  and  costs  by  user 
sectors.  The  form  would  appear  on  the 
ITC  DataWeb  Internet  site  (http:// 
dataweb.usitc.gov)  and  would  need  to 
be  filled  out  only  once. 

Public  Comments  Regarding  the 
Information  Collection:  OMB  is  required 
to  make  a  decision  concerning  extension 
of  this  currently  approved  collection 
between  30  and  60  days  after 
publication  of  this  notice.  To  be  assured 
of  consideration,  comments  must  be 
received  not  later  than  30  days  after 
publication  of  this  notice,  at  OMB  bv 
the  Desk  Officer/USITC. 

Summary  of  Proposal:  (1)  Number  of 
forms  submitted:  One.  (2)  Title  of  forms: 
ITC  Tariff  and  Trade  DataWeb:  "Create 
New  User  Account  Form".  (3)  Type  of 
request:  Extension.  (4)  Frequency  of  use: 
Single  data  gathering.  (5)  Description  of 
respondents:  Government  and  private 
sector  users  of  the  on-line  ITC  DataWeb. 
(6)  Estimated  number  of  respondents: 
10,000  new  users  annually.  (7) 
Estimated  total  number  of  minutes  to 
complete  the  forms:  2.0  minutes.  (8) 
Information  obtained  from  the  form  that 
qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

Additional  Information  or  Comment: 
Copies  of  the  survey  and  draft 
Supporting  Statement  submitted  to  the 
Office  of  Management  and  Budget  will 
be  posted  on  the  Commission's  World 
Wide  Web  site  at  /iffp .//www.  usiYc.gov 
or  the  agency  submissions  to  OMB  in 
connection  with  this  request  may  be 
obtained  from  Peg  MacKnight,  Office  of 
Operations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington.  DC  20436  (telephone  no. 
202-205-3418).  Comments  should  be 
addressed  to:  Desk  Officer  for  U.S. 
International  Trade  Commission.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington.  DC  20503 
(telephone  no.  202-395-3897).  Copies 
of  any  comments  should  also  be 
provided  to  Robert  Rogowsky,  Director 
of  Operations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington.  DC  20436,  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TTD 
terminal  (telephone  no.  202-205-1810). 


Issued:  March  18.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
IFR  Doc.  03-6941  Filed  3-21-03;  8:45  am) 
SILUNO  CODE  7020-01-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-991  (Final)] 

Silicon  Metal  From  Russia 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines.-  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Russia  of  silicon  metal,*  provided 
for  in  subheadings  2804.69.10  and 
2804.69.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  (Commerce)  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  The  Commission  further 
determines  that  critical  circumstances 
do  not  exist  with  regard  to  imports  of 
silicon  metal  from  Russia  that  are 
subject  to  Commerce's  affirmative 
critical  circumstances  determination. 

Background 

The  Commission  instituted  this 
investigation  effective  March  7,  2002. 
following  receipt  of  a  petition  filed  with 
the  Commission  and  Commerce  by 
Globe  Metallurgical  Inc.,  Cleveland.  OH; 
SIMCALA,  Inc.,  Mt.  Meigs,  AL;  the 
International  Union  of  Electronic, 
Electrical,  Salaried.  Machine  and 
Furniture  Workers  (I.U.E.-C.W.A,  AFL- 
CIO,  C.L.C.,  Local  693),  Selma,  AL;  the 
Paper.  Allied-Industrial  Chemical  and 
Energy  Workers  International  Union 
(Local  5-89).  Boomer,  WV;  and  the 
United  Steel  Workers  of  America  (AFL- 
ClO,  Local  9436),  Niagara  Falls,  NY.  The 
final  phase  of  the  investigation  was 


<  The  riH:or(i  is  defined  in  sec.  207.2(0  of  the 
Commission's  rules  of  practice  arid  procedure  {19 
CFR  207.2(f)). 

'(^airman  Okun  did  not  participate  in  this 
investigation. 

^  For  purposes  of  this  investigation,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  "silicon  metal,  which  generally 
contains  at  least  96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  The  merchandise  covered 
by  this  investigation  also  includes  silicon  metal 
from  Russia  containing  between  89.00  and  96.00 
percent  silicon  by  weight,  but  containing  more 
aluminum  than  the  silicon  metal  which  contains  at 
least  96.00  percent  but  less  than  99.99  percent 
silicon  by  weight." 


scheduled  by  the  Commission  following 
notification  of  a  preliminary 
determination  by  Commerce  that 
imports  of  silicon  metal  from  Russia 
were  being  sold  at  LTFV  within  tlje 
meaning  of  section  733(b)  of  the  Act  (19 
U.S.C.  1673b(b)).  Notice  of  the 
scheduling  of  the  final  phase  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  September  30.  2002  (67  FR 
61351).  The  hearing  was  held  in 
Washington.  DC.  on  February  5,  2003. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  March  19. 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3584 
(March  2003),  entitled  Silicon  Metal 
from  Russia:  Investigation  No.  731-TA- 
991  (Final). 

Issued:  March  18.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
IFR  Doc.  03-6942  Filed  3-21-03;  8:45  am] 

BttJ-ING  COOE  7020-02-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-021 5(2003)] 

Standards  on  Personal  Protective      * 
Equipment  (PPE)  for  Shipyard 
Employment  (29  CFR  part  1915, 
subpart  I);  Extension  of  the  Office  of 
Management  and  Budget's  Approval  of 
Information  Collection  (Paperwork) 
Requirements 

agency:  Occupational  Safety  and  Health 
Admiijistration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

summary:  OSHA  solicits  comments 
concerning  its  proposal  to  decrease  the 
existing  burden-hour  estimates,  and  to 
extend  the  Office  of  Management  and 
Budget's  (OMB)  approval  of  the 
information-collection  requirements 
contained  in  its  Standards  on  Personal 
Protective  Equipment  (PPE)  for 
Shipyard  Employment  (29  CFR  part 
1915,  subpart  I).'  The  Standards  require 


employers  to  provide  and  ensure  that 
each  affected  employee  uses  the 
appropriate  personal  protective 
equipment  (PPE)  for  the  eyes,  face, 
head,  extremities,  torso,  and  respiratory 
system,  including  protective  clothing, 
protective  shields,  protective  barriers, 
personal  fall-protection  equipment,  and 
life-saving  equipment  that  meets  the 
applicable  provisions  of  this  subpart 
whenever  employees  are  exposed  to 
hazards  that  require  the  use  of  PPE. 

DATES:  Conunents  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  received)  by 
May  23.  2003. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
sent  by  May  23.  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0215(2003),  OSHA.  U.S. 
Department  of  Labor,  Room  N-2625. 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Conunenters  may  transmit    • 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Standards 
and  Guidance,  OSHA,  U.S.  Department 
of  Labor.  Room  N-3609,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210;  telephone  (202)  693-2222.  A 
copy  of  the  Agency's  Information 
Collection  Request  (ICR)  supporting  the 
need  for  the  collections  of  information 
specified  by  the  Standards  on  Personal 
Protective  Equipment  for  Shipyard 
Employment  is  available  for  inspection 
and  copying  in  the  Docket  Office,  or  by 
requesting  a  copy  from  Theda  Keimey  at 
(202)  693-2222.  or  Todd  Owen  a^  (202) 
693-2444.  For  electronic  copies  of  the 
ICR.  contact  OSHA  on  the  Internet  at 
http://www.osha.gov  and  select 
"Information  Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 


'  Based  on  its  assessment  of  the  paperwork 
requirements  contained  in  these  Standards,  the 


Agency  estimates  that  the  total  burden  hours 
decreased  compared  to  its  previous  burden-hour 
estimate.  Under  this  notice,  OSHA  is  not  proposing 
to  revise  the  Standards'  paperwork  requirements, 
only  to  decrease  the  burden-hour  estimates  imposed 
by  the  existing  paperwork  requirements. 


ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimized,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  collections  of  information  in  the 
standard  are  necessary  for 
implementation  of  the  requirements  of 
the  Standards.  The  Standards  specify 
several  paperwork  requirements.  The 
following  sections  describe  the 
information-collection  requirements, 
and  who  will  use  the  information. 

(A)  Hazard  Assessment  And 
Equipment  Selection  (1915.152(b)).^ 
Paragraph  1915.152(b)  requires  the 
employer  to  assess  work  activities  to 
determine  whether  there  are  hazards 
present,  or  likely  to  be  present,  which 
necessitate  the  employee's  use  of  PPE.  If 
such  hazards  are  present,  or  likely  to  be 
present,  the  employer  must:  (1)  Select 
the  type  of  PPE  that  will  protect  the 
affected  employee  from  the  hazards 
identified  in  the  occupational-hazard 
assessment;  (2)  communicate  selection 
decisions  to  affected  employees;  (3) 
select  PPE  that  properly  fits  each 
affected  employee;  and  (4)  verify  that 
the  required  occupational  hazard 
assessmeiit  has  been  performed  through 
a  document  that  contains  the  following 
information:  Occupation,  the  date(s)  of 
the  hazard  assessment,  and  the  name  of 
the  person  performing  the  hazard 
assessment. 

(B)  Verification  That  Hazard 
Assessment  Has  Been  Performed 
(1915.152(d)(4)).  Paragraph 
1915.152(e)(4)  requires  that  the 
employer  verify  that  each  affected 
employee  has  received  the  PPE  training 
through  a  document  that  contains  the 
following  information:  Name  of  each 
employee  trained,  the  date(s)  of  training, 
and  the  type  of  training  the  employee 
received. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions  to  protect  workers, 
including  whether  the  information  is 
useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 


technological  information-collection 
and  transmission  techniques. 

m.  Proposed  Actions 

OSHA  proposes  to  decrease  the 
existing  burden-hour  estimates,  and  to 
extend  OMB's  approval  of  the 
coUection-of-information  requirements 
specified  in  the  Standards  on  Personal 
Protective  Equipment  (PPE)  for 
Shipyard  Employment  (29  CFR  part 
1915,  subpart  I).  The  net  reduction  of 
213  hours  results  from'^e  292-hour 
increase  to  account  for  the  165  newly 
identified  firms  to  conduct  an  initial 
hazard  assessment,  and  a  reduction  of 
505  hours  to  reflect  that  employers  do 
not  spend  2  minutes  per  employee 
disclosing  training  verification  records 
to  OSHA;  rather  employers  spend  2 
minutes  per  inspection  disclosing  the  " 
necessary  training  verification  records. 

The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  these  information-collection 
requirements. 

Type  of  Review:  Extension  of  a 
currently  approved  information- 
collection  requfrement. 

Title:  Personal  Protective  Equipment 
(PPE)  for  Shipyard  Employment  (29  CFR 
part  1915.  subpart  I). 

OAiB  Number;  1218-0215. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions:  Federal 
government;  State,  local  or  tribal 
Governments. 

Number  of  Respondents:  665. 

Frequency  of  Recordkeeping:  On 
occasion. 

Average  Time  Per  Response:  Varies 
from  one  minute  (.02  hour)  to  maintain 
training  documentation  to  6  hours  to 
perform  a  hazard  assessment. 

Total  Annual  Hours  Requested:  2.042. 

Estimated  Cost  (Operation  and 
Maintenance):  $0. 

IV.  Authority  and  Signature 

John  L.  Henshaw.  Assistant  Secr^ary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order-No.  5-2002  (67  FR 
65008). 

Signed  at  Washington,  DC,  on  March  18, 
2003. 
)6hn  L.  Henshaw. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  03-6943  Filed  3-21-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-121&-0205(2003)] 

Standard  on  Personal  Protective 
Equipment  (PPE)  for  General  Industry 
(29  CFR  Part  1910,  Subpart  I); 
Extension  of  the  Office  of  Management 
and  Budget's  (0MB)  Approval  of 
Information  Collection  (Paperwork) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA).  Lahor- 
ACTION:  Request  for  comment. 

summary:  OSHA'^olicits  comments 
concerning  its  proposal  to  decrease  the 
existing  burden  hour  estimates;  and  to 
extend  OMB  approval  of  the 
information-collection  requirements  of 
the  Personal  Protective  Equipment  (PPE) 
for  General  Industry  Standard  (29  CFR 
part  1910.  subpart  1).'  The  Standard 
requires  employers  to  provide  and 
ensure  that  each  affected  employee  uses 
the  appropriate  personal  protective 
equipment  (PPE)  for  the  eyes,  face, 
head,  extremities,  torso,  and  respiratory 
system,  including  protective  clothing, 
protective  shields,  protective  barriers, 
personal  fall  protection  equipment,  and 
life  saving  equipment,  meeting  the 
applicable  provisions  of  this  subpart, 
wherever  employees  are  exposed  to 
work  activity  hazards  that  require  the 
use  of  PPE. 

DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  received)  by 
May  23,  2003. 

Facsimile  and  electronic 
tmnsmission:  Your  comments  must  be 
received  by  May  23,  2003. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0205(2003),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Standards 
and  Guidance,  OSHA,  U.S.  Department 
of  Labor,  Room  N-3609,  200 
Constitution  Avenue.  NW.,  Washington. 


'  Based  on  its  assessmnnt  of  the  paperwork 
requirements  contained  in  this  standard,  the 
Agency  estimates  that  the  total  burden  hours 
decreased  compared  to  its  previous  burden-hour 
estimate.  Under  this  notice.  O.SHA  is  not  proposing 
to  revise  the  Standard's  paperwork  requirements: 
only  to  decrease  the  burden  hour  estimates  imposed 
by  the  existjng  paperwork  requirements. 


DC  20210;  telephone  (202)  693-2222.  A 
copy  of  the  Agency's  Information 
Collection  Request  (ICR)  supporting  the 
need  for  the  collections  of  information 
collection  specified  by  the  Standard  on 
Personal  Protective  Equipment  for 
General  Industry  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  by  requesting  a  copy  from 
Theda  Kenney  at  (202)  693-2222.  or 
Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR,  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov  and  select  "Information 
Collection  RequestaJ' 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information  collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  act  of  1995  (PRA- 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimized, 
collection  instruments  are 
understandable,  and  OSHA's  estimate  of 
the  information  collection  burden  is 
correct. 

The  collections  of  information  in  the 
standard  are  necessary  for 
implementation  of  the  requirements  of 
the  standard.  The  Standard  specifies 
several  paperwork  requirements.  The 
following  sections  describe  the 
information  collection  requirements  and 
who  will  use  the  information. 

Paragraph  l§10tl32(d)  requires 
employers  to  perform  a  hazard 
assessment  of  the  workplace  to 
determine  if  personal  protective 
equipment  (PPE)  is  necessary.  Paragraph 
(d)(2)  requires  employers  to  certify  that 
a  hazard  assessment  has  been 
performed.  The  signed  certification 
must  include  the  date  the  hazard 
assessment  was  conducted  and  the 
identification  of  the  workplace 
evaluated  (area  or  location). 

Paragraph  1910.132(f)(4)  requires 
employers  to  certify  that  employees 
have  received  and  understood  PPE   .- 
training.  The  training  certification  must 
include  the  name  of  the  employee(s) 
trained,  the  date  of  training,  and  the 
subject  of  the  certification  (i.e..  a 
statement  identifying  the  document  as  a 
certification  of  training  in  the  use  of 

PPE). 

The  hazard  assessment  assures  that 
the  PPE  selected  is  appropriate  for  the 
hazards  present  in  the  workplace.  The 
certification  required  with  the  hazard 


assessment  verifies  that  the  hazard 
assessment  was  conducted.  The  training 
certification  verifies  that  employees 
have  received  the  necessary  training 
involving  PPE.  OSHA  compliance 
officers  may  require  employers  to 
disclose  the  certification  records  during 
an  Agency  inspection. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
agency's  functions  to  protect  workers, 
including  whether  the  information  is 
useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  ahd  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information  collection 
and  transmission  techniques. 

m.  Proposed  Actions 

OSHA  proposes  to  decrease  the 
existing  burden-hour  estimates,  and  to 
extend  OMB  approval  of  the  collection 
of  information  requirements  specified 
by  the  Standard  on  Personal  Protective 
Equipment  (PPE)  for  General  Industry 
(29  CFR  part  1910.  subpart  I).  The 
1.122.417  million  hour  decrease  results 
largely  by  reestimating  the  burden  hours 
for  employers  to  disclose  certification  of 
PPE  training  records. 

The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  these  information  collection 
requirements. 

Type  of  Review:  Extension  of  a 
currently  approved  information 
collection  requirement. 

Title:  Personal  Protective  Equipment 
(PPE)  for  General  Industry  (29  CFR  part 
1910.  subpart  I). 

OMB  Number:  1218-0205. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State.  Local  or  Tribal 
Government. 

Number  o/flespondenfs;  1 .100.000. 

Frequency  of  Recordkeeping:  Varies 
depending  upon  the  collection  of 
information  contained  in  the  Standard. 

Average  Time  per  Response:  Varies 
from  one  minute  (.02  hour)  to  maintain 
training  documentation  to  1  hour  to 
perform  a  hazard  reassessment. 

Total  Annual  Hours  Requested: 
711,862. 


IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506).  and  Secretary  of 
Labor's  Order  No.  5-2002  (67  FR 
65008). 

Signed  at  Washington,  DC,  on  March  18, 
2003. 

John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
|FR  Doc.  03-6944  Filed  3-21-03;  8:45  am] 

BIUJNG  COOE  4510-2»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  03-033] 

Notice  of  Availability  of  NASA's  Annual 
Report  on  Its  Alterruitlve  Fuel  Vehicle 
(AFV)  Acquisitions  for  Fiscal  Year  2002 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  Under  the  Energy  Policy  Act 
of  1992 (42  U.S.C.  13211-13219)  as 
amended  by  the  Energy  Conservation 
Reauthorization  Act  of  1998  (Pub.  L. 
105-388),  and  Executive  Order  13149 
(April  2000),  "Greening  the  Government 
Through  Federal  Fleet  and 
Transportation  Efficiency,"  NASA's 
annual  AFV  reports  are  available  on  the 
following  NASA  Web  site: 
www.hq.nasa.gov/office/codej/codejIg/ 
afv.htm. 

ADDRESSES:  Logistics  Management 

Office.  NASA  Headquarters,  Code  JG, 

300  E  Street,  SW..  Washington.  DC 

20546-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Gookin.  (202)  358-2306.  or 

wgookin@hq.nasa.gov. 

Jeffrey  E.  Sutton, 

Assistant  Administrator  for  Management 

Systems. 

[FR  Doc.  03-6913  Filed  3-21-03;  8:45  am) 

BIUJNG  CODE  751IM>1-P 


NATIONAL  COMIMiSSION  ON 
TERRORIST  ATTACKS  UPON  THE 
UNITED  STATES 

National  Commission  on  Terrorist 
Attacks  Upon  the  United  States;  Public 
Hearing 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  National  Commission  on 
Terrorist  Attacks  Upon  the  United 
States  will  hold  its  first  public  hearings 


on  March  31  and  April  1,  2003,  in  New 
York  City.  Public  officials, 
representatives  of  9/11  families,  and 
other  invited  expert  witnesses  will 
testify.  Representatives  of  the  media  are 
encouraged  to  register  with  the 
Commission  in  advance  of  the  hearing. 
Seating  for  the  general  public  will  be  on 
first  come,  first  served  basis. 
DATES:  March  31,  9  a.m.-4  p.m.;  April 
1.  9  a.m.  to  3  p.m. 
ADDRESSES:  The  Customs  House.  1 
Bowling  Green,  New  York,  NY  10001. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Felzenberg  (202)  236-4878  and  (202) 
331-4077. 

SUPPLEMENTARY  INFORMATION:  Please 
refer  to  Public  Law  107-306  (November 
27,  2002).  title  VI  (legislative  creating 
the  Commission),  and  the  Commission's 
Web  site:  www.9-1  lCommission.gov. 

Dated:  March  19.  2003. 
Tracy  J.  Shycoff, 

Director  of  Administration  and  Finance. 
[FR  Doc.  03-6924  Filed  3-21-03;  8:45  am] 
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NATIONAL  COUNCIL  ON  DiSABIUTY 

Cultural  Diversity  Advisory  Committee 
Meeting  (Teleconference) 

AGENCY:  National  Council  on  Disability 
(NCD) 

Time  and  Date:  1  p.m.  e.d.t.,  April  18, 
2003. 

Place:  National  Council  on  Disability, 
1331  F  Street,  NW.,  Suite  850.' 
Washington.  DC. 

Status:  All  parts  of  this  meeting  will 
be  open  to  the  public.  Those  interested 
in  participating  in  this  meeting  should 
contact  the  appropriate  staff  member 
Usted  below.  Due  to  Umited  resources, 
only  a  few  telephone  lines  will  be 
available  for  the  conference  call. 

Agenda:  Roll  call,  aiuioimcements, 
reports,  new  business,  adjournment. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Gerrie  Drake  Hawkins,  Ph.D.,  Program 
Specialist,  National  Council  on 
Disability,  1331  F  Street  NW.,  Suite  850. 
Washington.  DC  20004;  202-272-2004 
(voice),  202-272-2074  (TTY),  202-272- 
2022  (fax),  ghawkins@ncd.gov  (e-mail). 

Cultural  Diversity  Advisory 
Committee  Mission:  The  purpose  of 
NCD's  Cultural  Diversity  Advisory 
Committee  is  to  provide  advice  and 
recommendations  to  NCD  on  issues 
affecting  people  with  disabilities  from 
culturally  diverse  backgroimds. 
Specifically,  the  committee  will  help 
identify  issues,  expand  outreach,  infuse 
participation,  and  elevate  the  voices  of 
underserved  and  unserved  segments  of 


this  nation's  population  that  will  help 
NCD  develop  federal  policy  that  wall 
address  the  needs  and  advance  the  civil 
and  human  rights  of  people  from 
diverse  cultures. 

Dated:  March  18,  2003! 
Ethel  D.  Briggs, 
Executive  Director. 

(FR  Doc.  03-6909  Filed  3-21-03;  8:45  am] 
BILUNG  COOE  6eS0-MA-P 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts; 
National  Council  on  the  Arts  148tti 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  April  11,  2003  bom  9  a.m.-l 
p.m.  in  Room  M-09  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 
Following  opening  remarks  and 
announcements,  the  new  Coimcil 
member  will  be  sworn  in.  This  will  be 
followed  by  Congressional,  White 
House,  budget  and  planning  updates. 
The  Chairman.  Dana  Gioia.  will  make  a 
presentation  with  Council  response  and 
discussion  to  follow.  Other  agenda 
items  will  include:  Application  Review 
for  Arts  Learning.  Challenge  America: 
Access.  Heritage/  Preservation.  National 
Heritage  Fellowships,  Partnership 
Agreements,  and  Leadership  Initiatives; 
review  of  Guidelines  for  Arts  on  Radio 
and  Television.  Folk  Infrastructure 
Initiative.  Partnership  Agreements,  and 
Honorific  Fellowships;  and  general 
discussion. 

If.  in  the  course  of  the  open  session 
discussion,  it  becomes  necessary  for  the 
Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Coimcil  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  that  are  open  to  the  public.  If 
you  need.special  accommodations  due 
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to  a  disability,  please  ^contact  the  Office 
of  AccessAbility,  National  Endowment 
for  the  Arts,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  202/682- 
5532,  TTY-TDD  202/682-5429,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  the 
Office  of  Communications,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  at  202/682-5570. 

Dated:  March  17,2003. 
Kalhy  Plowitz-Worden, 

Panel  Coordinator.  Office  of  Guidelines  and 

Panel  Operations. 

|FR  Doc.  03-6864  Filed  3-21-03;  8:45  am] 

BILLING  CODE  7537-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
Information  Science  and  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Computer 
and  Information  Science  and  Engineering — 
(1115). 

Date  and  Time:  April  25,  2003:  8  a.m.  to 
3:30  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  room  1235.  Arlington.  VA 
22203. 

Type  of  Meeting:  Open. 

Contact  Person:  Gwen  Barber-Blount. 
Office'  of  the  Assistant  Director.  Directorate 
for  Computer  and  Information  Science  and 
Engineering,  National  Science  Foundation, 
420fWilson  Blvd..  Suite  1105.  Arlington,  VA 
22230.  Telephone:  (703)  ,292-8900. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  CISE  community.  To  provide  advice 
to  the  Assistant  Director/CISE  on  issues 
related  (o  long  range  planning,  and  to  form 
ad  hoc  subcommittees  to  carry  out  needed 
studies  and  taslcs. 

Agenda:  Report  from  the  Assistant 
Director.  Discussion  of  Information 
Technology  Research.  CISE  Research 
Education  Themes  and  Cyber  Infrastructure. 

Dated:  March  14,  2003. 
Susanne  Bolton, 
Committee  Management  Officer. 
|FR  Doc.  03-6905  Filed  3-21-03;  8:45  am] 
BILUNG  COOe  7S6S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Environmental 
Research  and  Education;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Conuhittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Environmental  Research  and  Education 
(9487). 

Dates:  April  16,  2003,  8:30  a.m.-5  p.m.  and 
April  17,  2003,  9  a.m.-2:30  p.m. 

Place:  Stafford  I,  RM  1235,  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Margaret  Cavanaugh. 
Office  of  the  Director.  National  Science 
Foundation,  Suite  1205,  4201  Wilson  Blvd.. 
Arlington,  Virginia  22230.  Phone  703-292- 
8002. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  environmental  research  and 
education. 

Agenda: 

April  16— 

Update  on  "rollout"  of  ACERE  "Synthesis" 
report 

Update  on  recent  NSF  environmental 
activities 

Discussion  of  potential  ACERE  mini- 
reports 

Panel  presentations  and  discussion  of 
Synthesis:  Economics  and  Environment 
April  17— 

Meeting  with  the  Director 

Continued  discussion  of  topics  from 
previous  day 

AC-ERE  Taslt  Group  Meetings  and  Reports 

Dated:  March  18,  2003. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  03-6906  Filed  3-21-03:  8:45  am) 
BOXINQ  COOi  7SS5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Office  of  Polar  Programs  Advisory 
Committee  (1130). 

Date/Time:  May  29,  2003;  8  a.m.  to  5  p.m.. 
May  30.  2003;  8  a.m.  to  3  p.m. 

Place:  National  Science  Foundation,  4201 
Wilsoi)  Blvd..  Room:  555,  Stafford  II, 
Arlington.  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Altie  Metcalf,  Office  of 
Polar  Programs  (OPP),  National  Science 


Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  (703)  292-8030. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  polar  research  community;  to  provide 
advice  to  the  Director  of  OPP  on  issues 
related  to  long  range  planning,  and  to  form 
ad  hoc  subcommittees  to  ca^jy  out  needed 
studies  and  taslcs. 

Agenda:  Discussion  of  NSF-wide 
initiatives  and  long-range  planning. 

Dated;  March  18.  2003. 
Susanne  Bolton, 
Committee  Management  Officer. 
IFR  Doc.  03-6904  Filed  3-21-03;  8:45  am) 
BILUNG  COOE  75S5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docliet  No.  50-395] 

South  Carolina  Electric  &  Gas 
Company;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  South  Carolina 
Electric  &  Gas  Company  (the  licensee)  to 
withdraw  its  June  27,  2002,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  NPF-12  for  the 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  located  in  Fairfield  County,  South 
Carolina. 

The  proposed  amendment  would 
have  added  an  Allowed  Outage  Time  to 
Table  3.3-3,  Engineered  Safety  Features 
Actuation  System  Instrumentation, 
Action  16. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  July  23,  2002 
(67  FR  48221).  However,  by  letter  dated 
February  25,  2003,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  27,  2002,  and 
the  licensee's  letter  dated  February  25, 
2003.  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
Public  File  Area  Ol  F21, 11555  .    f 

Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams/html. 


Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  or  301-415-4737  or  by  e-mail 
to  pdi®nrc.gov. 

Dated  at  Roclcville,  Maryland,  this  18th  day 
of  March  2003. 

For  the  Nuclear  Regulatory  Commission. 
Karen  R.  Cotton, 

Project  Manager,  Section  1 ,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-6951  Filed  3-21-03;  8:45  am] 
BILLING  COOE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Ooclwt  No.  04008155] 

Finding  of  No  Significant  Impact 
Related  to  H.C.  Starck,  Inc.'s 
Amendment  Request  To  Autfiorize 
Decommissioning  of  Its  Coldwater, 
Michigan  Facilities 

1.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  a  license 
amendment  of  Soiure  Material  License 
No.  STB-1161  to  authorize 
decommissioning  of  the  H.C.  Starck, 
Inc.  facilities  in  Coldwater,  Michigan, 
and  has  prepared  an  Environmental 
Assessment  in  support  of  this  action. 
Based  upon  the  Environmental 
Assessment,  the  NRC  has  concluded 
that  a  Finding  of  No  Significant  Impact 
is  appropriate,  and  therefore,  an 
Environmental  Statement  is 
unnecessary. 

n.  EA  Summary 

The  EA  was  prepared  to  evaluate  the 
environmental  impacts  of  the  proposed 
amendment  to  H.C.  Starck,  Inc.  Source 
Material  No.  STB-1161,  to  authorize 
H.C.  Starck  to  remediate  residual 
thorium  contamination  resulting  from 
licensed  activities  at  their  facilities  at 
460  Jay  Street,  Coldwater,  Michigan. 
H.C.  Starck,  Inc.  has  been  licensed  for 
the  possession  and  use  of  thorium-232 
at  their  facilities  in  Coldwater, 
Michigan,  since  1973.  The  H.C.  Starck 
facilities  consist  of  six  primary 
structures:  A  main  production  plant, 
Jolter  Building,  Former  Polymer 
Building,  a  wastewater  pretreatment 
building,  and  two  pole-bam  storage 
buildings.  The  facility  is  in  a  rural  area 
of  southern  Michigan  about  two  miles 
southwest  of  downtown  Coldwater. 
Branch  County  is  largely  agricultural 
with  farms  occupying  70  percent  of  the 


land.  NoB-resiftntial  land  use  in  the 
vicinity  of  the  Starck  site  primarily 
consists  of  agricultural,  industrial, 
commercial,  and  retail  facilities.  The 
nearest  residence  is  within  1 ,000  feet  of 
the  H.C.  Starck  facility.  Soil  sampling 
conducted  by  H.C.  Starck  indicates  that 
no  radiological  contamination  has 
migrated  outside  the  buildings.  In 
addition,  there  is  no  evidence  that  any 
onsite  burial  of  radiological  material 
ever  occurred.  Because  no  remediation 
is  required  outside  of  the  buildings, 
decontamination  activities  are  not 
expected  to  have  any  impact  on  the 
environment.  Furthermore,  no  long-term 
environmental  monitoring  is  expected 
to  be  necessary  as  a  result  of  licensed 
activities.  Because  H.C.  Starck  will 
continue  to  operate  the  facility  at  the 
same  staffing  levels  following 
termination  of  licensed  operations,  no 
socioeconomic  impact  is  anticipated  on 
the  employees  or  within  the 
community.  It  is  anticipated  that  the 
total  amount  of  dry  solid  low  level 
radioactive  w^te  (LLRW)  generated 
from  decommissioning  activities  will  be 
less  than  1 ,000  cubic  feet.  Waste  may  be 
stored  onsite  in  the  radioactive  waste 
storage  vault  or  other  appropriate  seciu^ 
location  while  it  is  being  consolidated 
for  shipment  to  Envirocare  of  Utah.  Any 
liquid  waste  generated  during 
decommissioning  will  be  sampled,  and 
the  results  wUl  be  compared  to  current 
discharge  limits  prior  to  disposal 
directly  into  the  facility  effluent  stream 
or  to  the  facility  treatment  plant.  No 
radiological  dose  is  expected  to  a 
member  of  the  public  as  a  result  of  the 
decommissioning  activities.  For 
occupational  dose  estimates,  H.C.  Starck 
will  employ  properly  trained  and 
experienced  personnel  who  will  apply 
industry  accepted  ALARA  (as-low-as- 
reasonably-achievable)  principals  to 
minimize  exposures  during 
decontamination  activities. 
Decontamination  workers  are  not 
expected  to  receive  a  dose  greater  than 
10  millirem  during  the  expected  6  to  8 
weeks  of  decommissioning  activities. 
Dose  assessments  were  performed  to 
estimate  the  potential  dose  to  a  future 
site  occupant  working  at  the  H.C.  Starck 
facility.  This  average  member  of  the 
critically  exposed  group  would  be 
exposed  to  post-decontamination  levels 
of  natural  thorium  contamination.  The 
modeling  results  determined  that  a 
maximum  dose  rate  to  a  future  occupant 
is  23  millirem/year.  This  dose  rate 
decreases  to  about  2  millirem/year  after 
2.8  years  based  on  the  source  lifetime 
for  the  residual  removable 
contamination  on  the  walls,  floor  and 
ceiling.  Accordingly,  it  has  been 


determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

H.C.  Starck's  request  for  the  proposed 
action  was  previously  noticed  in  the 
Federal  Register  on  October  11,  2002 
(67  FR  63457),  along  with  a  notice  of  an 
opportunity  to  request  a  hearing  and  an 
opportunity  to  provide  pubhc  comment 
on  the  action  and  its  environmental 
impacts. 

m.  Finding  of  No  Significant  Impact 

Based  on  this  EA,  as  summarized 
above,  the  NRC  has  concluded  that  this 
licensing  action  would  not  have  any 
significant  effect  on  the  quality  of  the 
human  environment,  and  therefore,  an 
environmental  impact  statement  is 
unnecessary. 

IV.  Further  Information 

Any  questions  with  respect  to  this 
action  should  be  referred  to  Mr.  William 
Snell,  Division  of  Nuclear  Materials 
Safety,  U.S.  Nuclear  Regulatory 
Commission,  Region  III,  801  Warren ville 
Road,  Lisle,  Illinois  60532-4351; 
telephone  (630)  829-9871  or  by  email  at 
wgs@nrc.gov. 

H.C.  Starck's  request  for  the  proposed 
action  (ADAMS  Accession  No. 
ML022550372)  and  the  NRC's  complete 
Envirorunental  Assessment  (ADAMS 
Accession  No.  ML030660370)  are 
available  for  inspection  and  copjdng  for 
a  fee  in  the  U.S.  Nuclear'Regulatory 
Commission,  Region  ID,  801  Warrenville 
Rd.,  Lisle,  Illinois.  The  documents, 
along  with  most  others  referenced  in  the 
EA,  are  available  for  public  review 
through  ADAMS  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-rm/adams.html. 

Dated  in  Lisle,  Illinois,  this  12th  day  of 
March,  2003. 
Christopher  G.  Miller, 
Chief,  Decommissioning  Branch,  Division  of 
Nuclear  Material  Safety,  RlJl. 
[FR  Doc.  03-6950  Filed  3-21-03;  8:45  am] 
BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

agency:  Nuclear  Regulatory      ■ 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  vdrill  convene  a  meeting  of 
the  Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI)  on  May  20- 
21,  2003.  The  meeting  will  take  place  at 
the  address  provided  below.  All 
sessions  of  the  meeting  will  be  open  to 
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the  public  with  the  exception  of  the  first 
session,  which  will  be  closed  to  conduct 
administrative  business  related  to 
internal  personnel  rules  and/or 
practices  of  ACMUI  members.  A  sample 
of  agenda  topics  for  discussion  in  the 
public  session  includes:  (1)  Follow-up 
discussion  of  the  ACMUl's 
recommendations  to  the  training  and 
experience  requirements  to  the  revised 
title  10.  Code  of  Federal  Regulations, 
part  35;  (2)  written  directives  as  they 
pertain  to  certain  uses  of  brachytherapy; 
(3)  the  ACMUl's  Subcommittee 
activities  to  address  the  medical  uses  of 
byproduct  material  under  title  10,  Code 
of  Federal  Regulations,  part  35.1000;  (4) 
an  update  to  the  Government 
Accounting  Office  review  of  the 
domestic  use  of  byproduct  material;  (5) 
the  National  Materials  Program  pilot 
project  on  operating  experience 
evaluation;  and,  (6)  physical  presence 
requirements  during  stereotactic 
radiosurgery  treatments. 
DATES:  The  public  meeting  will  be  held 
on  Tuesday  May  20.  2003.  from  1  p.m. 
to  5  p.m.  and  Wednesday,  May  21,  2003, 
from  8  a.m.  to  5  p.m.  The  closed  session 
will  be  held  from  8  a.m.  to  12  p.m.  on 
May  20. 

ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North 
Building,  Conference  Room  T2B3, 
11545  Rockville  Pike.  Rockville,  MD 
20852-2738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  R.  Williamson,  telephone  (301) 
415-5030;  e-mail  arw@nrc.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX]  20555- 
0001. 

Conduct  of  the  Meeting 

Manuel  D.  Cerqueira,  M.D.,  ACMUI 
Chairman,  will  chair  the  meeting.  Dr. 
Cerqueira  will  manage  the  meeting  in  a 
manner  that  will  facilitate  the  orderly 
conduct  of  business.  The  following 
procedures  apply  to  public  participation 
in  the  meeting: 

1 .  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Angela  R. 
Williamson,  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
Mail  Stop  T8F5,  Washington,  DC 
20555-0001.  Alternately,  the  statement 
may  be  e-mailed  to  Angela  R. 
Williamson  at  arw®nrc.gov.  Submittals 
must  be  postmarked  by  May  13,  2003, 
and  must  pertain  to  the  topics  on  the 
agenda  for  the  meeting. 

2.  Questions  from  members  of  the 
public  will  be  permitted  during  the 
meeting,  at  the  discretion  of  the 
Chairman. 


3.  The  trjmscript  and  written 
comments  will  be  available  for 
inspection  on  NRC's  Web  site 
(www.nrc.gov)  and  at  the  NRC  Public 
Document  Room,  11555  Rockville  Pike. 
Rockville,  MD  20852-2738.  telephone 
(800)  397-4209.  on  or  about  July  21, 
2003.  Minutes  of  the  meeting  will  be 
available  on  or  about  August  20,  2003. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  title  10, 
U.S.  Code  of  Federal  Regulations,  part  7. 

Dated:  March  17,  2003. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[PR  Dor.  03-6954  Filed  3-21-03;  8:45  am] 

BILLING  COOE  7690-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Peer  Review  Committee  for  Source 
Term  Modeling;  Notice  of  Meeting 

The  Peer  Review  Committee  For 
Source  Term  Modeling  will  hold  a 
closed  meeting  on  April  8-9,  2003.  at 
Sandia  National  Laboratories  (SNL), 
Albuquerque,  NM. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  protect  information 
classified  as  national  security 
information  pursuant  to  5  U.S.C. 
552b(c)(l). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  April  8  and  Wednesday.  April 
9,  2003 — 8:30  a.m.  Until  the  Conclusion 
of  Business 

The  Committee  will  review  SNL 
activities  and  aid  SNL  in  development 
of  guidance  documents  on  source  terms 
that  will  assist  the  NRC  in  evaluations 
of  the  impact  of  specific  terrorist 
activities  targeted  at  a  range  of  spent 
fuel  storage  casks  and  radioactive 
material  (RAM)  transport  packages 
including  those  for  spent  fuel. 

Further  information  contact:  Andrew 
L.  Bates,  (telephone  301-415-1963)  or 
Dr.  Charles  G.  Interrante  (telephone 
301-415-3967)  between  7:30  a.m.  and 
4:15  p.m.  (e.t). 

Dated:  March  17.2003. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Officer. 
(PR  Doc.  03-6955  Filed  3-21-03;  8:45  am) 

BILLING  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act;  Meetings 

DATE:  Weeks  of  March  24,  31,  April  7, 

14.  21,28,2003. 

PLACE:  Commissioner's  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  March  24,  2003 

Thursday,  March  27.  2003 

10  a.m.  Briefing  on  status  of  Office  of 
Nuclear  Regulatory  Research  (RES) 
programs,  performance,  and  plans. 
This  meeting  will  be  webcast  live  at 

the  Web  address — vviviv.nrc.gov. 

Week  of  March  31,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  March  31,  2003. 

Week  of  April  7,  2003— Tentative 

Friday.  April  1 1 .  2003 

9  a.m.  Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (public  meeting)  (contact: 
John  Larkins,  301-415-7360). 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov. 

12:30  p.m.  Discussion  of  management 
issues  (closed — Ex.  2). 

Week  of  April  14.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  April  14.  2003. 

Week  of  April  21,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  April  21,  2003. 

Week  of  April  28,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  April  28,  2003. 

*  The  schedule  for  Commission 
meetings  is  subject  to  changes  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 
***** 

Additional  Information:  "Briefing  on 
Status  of  Office  of  Nuclear  Security  and 
Incident  Response  (NSIR)  Programs, 
Performance,  and  Plans  (Closed — Ex. 
D."  scheduled  for  March  20.  2003.  was 
canceled. 
***** 

The  NRC  Commission  meeting 
schedule  can  be  found  on  the  Internet 
at:  www. nrc.gov/what-we-do/ policy- 
making/schedule,  h  tml. 

*  *  *  *  h 

This  notice  is  distributed  by  mail  to 
several  hiuidred  subscribers;  if  you  no 


longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  March  20,  2003. 
David  Louis  Gamberoni. 
Technical  Coordinator,  Office  of  the 
Secretary. 

[PR  Doc.  03-7035  Piled  3-20-03;  1:12  pm] 
BILUNG  CODE  7580-01-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  SF  2803  and  SF 
3108 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  revised 
information  collection.  SF  2803, 
Application  to  Make  Deposit  or 
Redeposit  (CSRS),  and  SF  3108, 
Application  to  Make  Service  Credit 
Payment  for  Civilian  Service  (FERS),  are 
applications  to  make  payment  used  by 
persons  who  are  eligible  to  pay  for 
Federal  service  which  was  not  subject  to 
retirement  deductions  and/or  for 
Federal  service  which  was  subjefct  to 
retirement  deductions  which  were 
subsequently  refunded  to  the  applicant. 

Comments  are  particularly  invited  on: 
whether  this  collection  of  information  is 
necessary  for  the  proper  performance  of 
functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

In  addition  to  the  current  Federal 
employees  who  will  use  these  forms,  we 
expect  to  receive  approximately  75 
filings  of  each  form  from  former  Federal 
employees  per  year.  This  gives  us  a  total 


of  150  filings.  Each  form  takes 
approximately  30  minutes  to  complete. 
The  annual  burden  is  75  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358.  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  May  23. 
2003. 

ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton.  Chief.  Operations 
.  Support  Division.  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3349,  Washington,  DC 
20415-3540. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader*  Desktop 
Publishing  and  Printing  Team,  Budget 
and  Administrative  Services  Division, 
(202) 606-0623. 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
[PR  Doc.  03-6885  Filed  3-21-03;  8:45  am) 

BILUNG  CODE  632S-S0-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  Information  Collection:  Rl 
38-107 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22. 1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  reclearance  of  a 
revised  information  collection.  RI  38- 
107.  Verification  of  Who  is  Getting 
Payments,  is  designed  for  use  when 
OPM.  for  any  reason,  must  verify  that 
the  entitled  person  is  indeed  receiving 
the  monies  payable.  Failure  to  collect 
this  information  would  cause  OPM  to 
pay  monies  absent  the  assurance  of  a 
correct  payee. 

We  estimate  25,400  RI  38-107  forms 
are  completed  annually.  Each  form  takes 
approximately  10  minutes  to  complete. 
The  annual  estimated  burden  is  4,234 
hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 


DATES:  Comments  on  this  proposal 

should  be  received  on  or  before  April 

23,  2003. 

ADDRESSES:  Send  of  deliver  comments 

to— 

Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management.  1900  E  Street, 
NW.,  Room  3349,  Washington,  DC 


20415-3540 
and 


Stuart  Shapiro,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  a|pi 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader,  Desktop 
Publishing  and  Printing  Team,  Budget 
and  Administrative  Services  Division, 
(202)  606-0623. 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
[PR  Doc.  03-6886  Piled  3-21-^3;  8:45  ami 

BILLING  COOE  632S-50-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25964;  812-12943] 

Merrill  Lynch  Investment  Managers, 
L.P.,  et  al.;  Temporary  Order  and 
Notice  of  Application 

March  17,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Temporary  order  and  notice  of 
application  under  section  9(c)  of  the 
Investment  Company  Act  of  1940 
("Act"). 

SUMMARY  OF  APPLICATION:  Applicants 
Merrill  Lynch  Investment  Managers, 
L.P.  ("MLIM"),  Fund  Asset 
Management,  L.P.  ("FAM"),  Merrill       .. 
Ljmch  Investment  Managers 
International  Limited  ("MLIMIL"), 
Merrill  Lyntih  Asset  Management  U.K. 
Umited  ("MLAM  UK"  and  with  MLIM. 
FAM  and  MLIMIL,  the  "Advisers"). 
FAM  Distributors,  hic.  ("FAMD"). 
Merrill  Lynch.  Pierce.  Fenner  &  Smith 
Incorporated  ("MLPF&S"  and  vrith 
FAMD.  the  "Undervmters"),  Mezzanine 
Investments  II,  L.P.  ("Mezzanine"). 
KECALP  toe.  ("KECALP"),  ML  Taurus, 
Inc.  ("Taurus"),  Merrill  Lynch  Ventures, 
LLC  ("Ventures"),  and  Roszel  Advisors, 
LLC  ("Roszel")(collectively, 


vv. 


14268 


Federal  Register / Vol.  68.  No.  56 /Monday,  March  24,  2003 /Notices 


Federal  Register / Vol.  68,  No,  56 /Monday,  March  24,  2003 /Notices 


14269 


"Applicants") '  have  received  a 
temporary  order  exempting  them  from 
section  9(a>of  the  Act  with  respect  to  an 
injunction  entered  on  March  17.  2003 
by  the  U.S.  District  Court  for  the 
Southern  District  of  Texas  (the 
"Injunction"),  until  the  Commission 
takes  final  action  on  an  application  for 
a  permanent  order.  Applicants  also  have 
requested  a  permanent  order." 
FILING  DATE:  The  application  was  filed 
on  March  17,  2003. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  11,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request    , 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Applicants:  MLIM,  FAM, 
FAMD,  800  Scudders  Mill  Road, 
Princeton.  NJ  08536;  MLAM  UK  and 
MLIMIL.  33  King  William  Street, 
London  England  EC4R  9AS;  MLPF&S. 
Mezzanine.  KECALP,  Taurus  and 
Ventures.  4  World  Financial  Center, 
New  York.  NY  10080:  Roszel.  1300 
Merrill  Lynch  Drive,  Pennington,  NJ 
08534. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  F.  Kuehl.  Branch  Chief,  at  (202) 
942-0610  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  temporary  order  and  a 
summary  of  the  application.  The 
complete  application  may  be  obtained 
for  a  fee  at  the  Commission's  Public 
Reference  Branch.  450  Pjfth  Street,  NW., 
Washington,  DC^20549-()102  (tel.  (202) 
942-8090). 


i'  Repv^sen 


Applicants'  Repv^sentations 

1 .  MLIM  and  FAMTT^gistered  as 
investment  advisers  under  the 
Investment  Advisers  Act  of  1940  (the 


■  Applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  any  other 
company  of  which  Merrill  Lynch  &  Cx>.,  Inc.  is  or 
hereafter  becomes  an  afTiliated  person  (included  in 
the  term  "Applicants  "). 


"Advisers  Act"),  are  limited 
partnerships  of  which  Merrill  Lynch  & 
Co..  Inc.  ("ML&Co.")  is  the  Umited 
partner  and  Princeton  Services,  Inc. 
("Princeton  Services")  is  the  general 
partner.  Princeton  Services  is  an 
indirect  wholly  owned  subsidiary  of 
ML&Co.  The  Advisers  and  Roszel  serve 
as  investment  advisers  to  numerous 
registered  investment  companies  (the 
"Registered  Companies"),  with  assets 
under  management  of  approximately 
$210  billion.  MLAM  UK  and  MLIMIL. 
each  a  wholly  owned  indirect 
subsidiary  of  ML&Co,  are  registered  as 
investment  advisers  under  the  Advisers 
Act  and  provide  investment  advisory 
services  to  certain  Registered 
Companies.  Mezzanine,  KECALP, 
Taurus  and  Ventures  serve  as 
investment  advisers  to  certain  business 
development  companies  ("BDCs")  and 
employee  securities'  companies  ("ESCs" 
and  with  BDCs  and  Registered 
Companies,  the  "Fimds").  FAMD.  an 
indirect  wholly  owned  subsidiary  of 
ML&Co.,  is  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  (the  "1934  Act")  and  acts  as  the 
principal  underwriter  for  certain  of  the 
Registered  Companies.  MLPF&S,  a 
wholly  owned  subsidiary  of  ML&Co.,  is 
a  global  investment  banking  firm  and  a 
registered  broker-dealer,  investment 
adviser  and  futures  commission 
merchant.  It  serves  as  the  principal 
underwriter  for  certain  Registered 
Companies  (including  registered  unit 
investment  trusts)  and  as  the  depositor 
of  765  registered  unit  investment  trusts 
with  approximately  $4.7  billion  in 
assets  as  of  December  31,  2002.  ML&Co. 
is  a  holding  company  that,  through  its 
subsidiaries  and  affiliates,  provides 
investment,  financing,  advisory, 
insurance,  banking  and  related  products 
and  services  on  a  global  basis.  ML&Co. 
and  its  direct  and  indirect  subsidiaries 
are  sometimes  referred  to  as  "Merrill 
Lynch." 

2.  On  March  17.  2003.  the  U.S. 
District  Court  for  the  Southern  District 
of  Texas  entered  the  Injunction  in  a 
matter  brought  by  the  Commission.  ^  The 
Commission  alleged  that  ML&Co.  aided 
and  abetted  certain  violations  by  Enron 
Corp.  ("Enron")  of  sections  10(b)  and 
13(b)(5)  of  the  1934  Act  and  rules  10b- 
5  and  1 3b2-l  thereunder  and  certain 
other  provisions  of  the  federal  securities 
laws.  The  alleged  violations  occurred  in 
connection  with  Enron's  recording  of 
revenue  in  its  Form  10-K  for  the  fiscal 
year  ended  1999  in  connection  with  a 
Nigerian  barge  transaction  and  two 


^  Securities  and  Exchange  Commission  v.  MeniU 
Lynch  6-  Co..  Inc..  No.  H-03-0946  (S.D.Jx..  filed 
Mar.  17.2003). 


energy  trades  between  Merrill  Lynch 
and  Enron  in  December  1999.  Without 
admitting  or  denying  the  allegations  in 
the  Commission's  complaint,  ML&Co. 
consented  to  the  entry  of  the  Injunction 
as  well  as  the  payment  of  disgorgement 
and  civil  penalties. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act.  in 
relevant  part,  prohibits  a  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting,  among  other 
things,  as  an  investment  adviser  or 
depositor  of  any  registered  investment 
company  or  a  principal  underwriter  for 
any  registered  open-end  investment 
company,  registered  unit  investment 
trust,  or  registered  face-amount 
certificate  company.  Section  9(a)(3)  of 
the  Act  makes  the  prohibition  in  section 
9(a)(2)  applicable  to  a  company  any' 
affiliated  person  of  which  has  been 
disqualified  under  the  provisions  of 
section  9(a)(2).  Section  2(a)(3)  of  the  Act 
defines  affiliated  person  to  include  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common 
control,  with  the  other  person.  Because 
the  Applicants  are  all  subsidiaries  of  the 
same  ultimate  parent  company. 
Applicants  state  that  they  are  under 
common  control,  and  as  such  are 
affiliated  persons  of  ML&Co.  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 
Applicants  state  that,  as  a  result  of  the 
Injunction,  they  may  be  subject  to  the 
prohibitions  of  section  9(a). 

2.  Section  9(c)  of  the  Act  provides  that 
the  Commission  shall  grant  an 
application  for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a)  if  it  is  established  that  these 
provisions,  as  applied  to  the  Applicants, 
are  unduly  or  disproportionately  severe 
or  that  the  Applicants'  conduct  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  application.  Applicants  have 
filed  an  application  pursuant  to  section 
9(c)  of  the  Act  seeking  temporary  and 
permanent  orders  exempting  them  from 
the  provisions  of  section  9(a)  of  the  Act. 

3.  Applicants  believe  that  they  meet 
the  standards  for  exemption  specified  in 
section  9(c).  Applicants  state  that  the 
prohibitions  of  section  9(a)  as  applied  to 
them  would  be  unduly  and 
disproportionately  severe  and  that  the 
conduct  of  Applicants  has  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  exemption  from  section  9(a). 

4.  Applicants  state  that  none  of  their 
current  or  former  officers  or  employees 
who  are  engaged  in  the  provision  of 
investment  advisory  or  principal 


underwriting  services  to  the  Funds 
participated  in  any  way  in  the  conduct 
described  in  the  Injunction.  Certain 
Funds  held  secmities  issued  by  Enron  at 
the  time  of  the  conduct  described  in  the 
Injunction.  The  Applicants  state  that  as 
far  as  they  are  aware,  none  of  the 
officers,  portfolio  managers  or  any  other 
investment  personnel  employed  by  the 
Advisers  had  any  knowledge  of  any 
non-public  information  relating  to.  or 
had  any  involvement  in,  the  conduct 
complained  of  in  the  Injunction. 
Applicants  further  state  that  the 
Advisers  had,  and  continue  to  have, 
policies  and  procedures  in  place 
designed  to  prohibit  or  restrict 
conmiunications  with  other  Merrill 
Lynch  employees. 

5.  Applicants  state  that  the  inability  of 
the  Advisers  to  continue  providing 
advisory  services  to  the  Funds  and  the 
inability  of  the  Underwriters  to  continue 
to  serve  as  principal  underwriter  to  the 
Funds  would  result  in  potentially  severe 
hardships  for  the  Funds  and  their 
shareholders.  The  Applicants  also  state 
that  they  will  distribute  written 
materials,  including  an  offer  to  meet  in 
person  to  discuss  the  materials,  to  the 
boards  of  directors  ("Boards")  of  the 
Funds  that  are  management  investment 
companies  other  than  BDCs  or  ESCs. 
including  the  disinterested  directors  of 
such  Funds  and  their  independent  legal 
counsel,  regarding  the  circumstances  of 
the  Injunction,  any  impact  on  the  Funds 
and  this  application.  The  Applicants 
will  provide  such  Funds'  Boards  with 
all  information  concerning  the 
Injunction  and  this  application 
necessary  for  the  Fimds  to  fulfill  their 
disclosure  and  other  obligations  under 
the  federal  securities  laws. 

6.  Additionally,  Applicants  assert  that 
if  they  were  barred  from  providing 
services  to  registered  investment 
companies,  the  effect  on  then 
businesses  and  employees  would  be 
severe.  The  Applicants  state  that  they 
have  committed  substantial  resources 
over  more  than  25  years  to  establish  an 
expertise  in  advising  and  distributing 
registered  investment  companies.  One 
of  the  Applicants.  MLPF&S.  previously 
has  been  subject  to  an  injunction  that 
triggered  section  9(a)  and  received  an 
exemption  under  section  9(c). ^  On 
another  occasion,  an  employee  of 
another  Applicant,  FAMD,  also  received 
an  exemption  under  section  9(c).'» 


' Merrill,  Lynch.  Pierce.  Fenner  &  Smith.  Inc.. 
Investment  Company  Act  Release  Nos.  8841  (July  2, 
1975)(notice  and  temporary  order)  and  9022  (Nov. 
10, 1975)(pennanent  order). 

*  Charles  O.  Daly.  Investment  Company  Act 
Release  Nos.  13003  (Feb.  1.  1983)(notice  and 
temporary  order)  and  13137  (Apr.  4, 
1983)(permanent  order). 


Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

AJiy  temporary  exemption  granted 
piu'suant  to  the  application  shall  be 
without  prejudice  to,  and  shall  not  limit 
the  Commission's  rights  in  any  manner 
with  respect  to,  any  Commission 
investigation  of,  or  administrative 
proceedings  involving  or  against, 
AppUcants,  including  without 
limitation,  the  consideration  by  the 
Commission  of  a  permanent  exemption 
from  section  9(a)  of  the  Act  requested 
pursuant  to  the  application  or  the 
revocation  or  removal  of  any  temporary 
exemptions  granted  under  the  Act  in 
connection  with  the  application. 

Temporary  Order 

The  Commission  has  considered  the 
matter  and  finds  that  Applicants  have 
made  the  necessary  showing  to  justify 
granting  a  temporary  exemption. 

Accordingly, 

It  is  hereby  ordered,  pursuant  to 
section  9(c)  of  the  Act,  that  the 
Applicants  are  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a).  effective  forthwith,  solely 
with  respect  to  the  Injimction,  subject  to 
the  condition  in  the  application,  until 
the  Commission  takes  final  action  on  an 
application  for  a  permanent  order. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-6877  Filed  3-21-03;  8:45  am] 

BIUJNG  CODE  8010-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Notice  of  Office  of 
Management  and  Budget  (0MB) 
Approval,  Proposed  Request  and 
Comment  Request 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  Social  Security  Administration 
(SSA)  is  providing  notice  of  OMB's 
approval  of  the  information  collections 
in  the  20  CFR  422.527,  Private  Printing 
and  Modification  of  Prescribed 
Application  and  Other  Forms.  In 
accordance  with  the  Paperwork 
Reduction  Act.  persons  are  not  required 
to  respond  to  an  information  collection 
unless  it  displays  a  valid  Office  of 
Management  and  Budget  control 
niunber.  The  OMB  Number  is  0960- 
0663,  which  expires  De6ember  31.  2005. 

The  Social  Security'Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 


clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1. 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
(no  change)  of  OMB-approved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quaUty,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written        ^    _• 
comments  and  recommendations 
regarding  the  information  collection(s) 
shquld  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 

OMB: 
Office  of  Management  and  Budget. 
Attn:  Desk  Officer  for  SSA,  New 
Executive  Office  Building,  Room     * 
10235,  725  17th  St.,  NW., 
Washington,  DC  20503,  Fax:  202- 
395-6974. 
SSA: 
Social  Security  Administration, 

DCFAM,  Attn:  Reports  Clearance 
'     Officer,  1338  Annex  Bldg.,  6401 
Security  Blvd.,  Baltimore,  MD. 
21235,  Fax:  410-965-6400. 
I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
■within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454  or  by  writing  to  the  address 
listed  above. 

1.  Disability  Report— 20  CFR  404.1512 
and  416.912,  20  CFR  404.916(c)  and 
416.1416(cK-Appeal— 0960-0144 

SSA  uses  form  SSA-3441  to  secure 
updated  resource  and  condition 
information  from  claimants  seeking 
reconsideration  of  denied  disability 
benefits.  The  claimant  also  has  the 
option  of  providing  the  information 
during  a  personal  interview  or  through 
SSA's  Internet  application.  This 
information  assists  the  State  Disability 
Determination  Services  (DDS)  and 
Administrative  Law  Judges  (ALJ)  in 
preparing  for  the  appeals  and  hearings 
and  in  issuing  a  decision  on  whether  or 
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not  an  individual  is  entitled  to  or 
continues  to  be  entitled  to  disability 
benefits.  SSA  requests  completion  of  the 
SSA-3441  when  individuals  appeal 
denial  of  Social  Security  Disability 
Income  (SSDI)  and  Supplemental 
Security  Income  (SSI)  benefits  following 
a  previous  denial.  The  respondents  are 


applicants  for  reconsideration  of  initial 
denial  of  disability  benefits; 
reconsideration  of  disability  cessation 
and  individuals  requesting  hearings 
before  an  ALJ. 

Type  of  Request:  Revision  of  a 
currently  approved  OMB  information 
collection. 


SSA  will  collect  this  information 
using  both  the  traditional  paper  format 
and  via  electronic  formats  through  SSA 
information  gathering  systems  and  an 
online  Internet  collection  as  follows: 


SSA-3441  (Paper  Form)  

Electronic  Disability  Collection  Syfetem  (EDCS) 
13441  (Internet  Form) 

Total  Respondents — 

Total  Burden  Hours —  ..' 


Number  of 
respondents 


1,079,338 
16,790 
16,690 


1.112,818 
564,754 


Frequency  of 
response 


Average  bur- 
den per        I   Estimated  an- 
response       j     nual  burden 
(in  minutes) 


30 
30 
60 


539,669 

8,395 

16,690 


2.  Driver's  License  Signature  Proof-of- 
Concept  Study— 20  CFR  404.610— 

ogeo-NEW 

SSA  plans  to  explore  the  feasibility  of 
providing  an  electronic  alternative  to 
the  traditional  pen-and-ink  signature  by 
conducting  a  Proof-of-Concept  (POC) 
test  using  an  individual's  driver's 
license  or  State-issued  identity  card 
number  as  an  electronic  signature.  If  the 
applicant  voluntarily  decides  to  provide 
the  driver's  license  or  State-issued 
identity  card  number,  an  SSA  employee 
will  verify  the  validity  of  the  number 
with  the  issuing  State  motor  vehicle 
agency  by  submitting  the  information 
electronically  to  the  State  that  issued 
the  license  through  a  connection  with 
the  American  Association  of  Motor 
Vehicle  Administrators  (AAMVA).  If  the 
State  confirms  that  the  number  is  valid 
and  the  name  provided  matches  that  on 
its  records,  the  SSA  interviewer  will 
annotate  SSA's  electronic  claims  record 
that  the  application  was  signed  by 
electronic  signature.  The  respondents  to 
this  collection  are  applicants  that  apply 
for  Social  Security  Retirement  benefits 
within  a  test  State  and  opt  to  participate 
in  the  POC. 

Type  of  Request:  New  information 
collection. 

Number  of  Respondents:  93,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  4,650 
hours. 

3.  Request  for  Workers'  Compensation/ 
Public  Disability  Information — 20  CFR. 
Subpart  E,  404.408—0960-0098 

SSA  uses  form  SSA-1709  to  request 
and/or  verify  information  about 
workers'  compensation  or  public 
disability  benefits  given  to  Social 
Security  disability  recipients  so  that  the 
proper  adjustment  is  made  to  their 


monthly  benefits.  The  respondents  are 
Federal.  State,  and  local  agencies 
administering  Workers'  Compensation 
or  public  disability  benefits,  private 
workers,  insurance  carriers  and  public 
or  private  self-insured  companies. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection: 

Number  of  Respondents:  140,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  35.000 
hours. 

4.  Self-Employment/Corporate  Officer 
Questionnaire— 20  CFR  404.43S(e) 
404.446—0960-0487 

Form  SSA-4184  is  used  to  develop 
earnings  data  and  corroborate  the 
claimant's  allegations  of  retirement 
when  the  claimant  is  self-employed  or 
a  corporate  officer.  The  information 
collected  is  used  to  determine  benefit 
amounts.  The  respondents  are  self- 
employed  individuals  and  corporate 
officers. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  20.000. 

Frequency  of  Response:  1. 

Average  Burdep  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  6.667 
hours. 

5.  Claim  for  Amount  Due  in  the  Case  of 
a  Deceased  Beneficiary — 20  CFR 
405.503(b)— 0960-0101 

Section  204(d)  of  the  Social  Seciuity 
Act  provides  that  if  a  beneficiary  dies 
before  payment  of  Social  Security 
benefits  has  been  completed,  the 
amount  due  will  be  paid  to  the  persons 
meeting  specified  qualifications.  The 
information  collected  on  Form  SSA- 
1724  is  used  by  SSA  to  determine 
whether  an  individual  is  entitled  to  the 


underpayment.  The  respondents  are 
applicants  for  theamounts  of  an 
underpayment  of  a  deceased 
beneficiary. 

Type  of  Request:  Revision  of  a 
currently  approved  OMB  information 
collection. 

Number  of  Respondents:  300.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  50.000 
hours. 

II.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Your  comments  on  this 
information  collection  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454.  or  by  writing  to  the 
address  listed  above. 

Action:  Comment  Request 

Statement  of  Income  and  Resources — 
0960-0124 

The  information  collected  on  form 
SSA-8010-BK  is  used  in  Supplemental 
Security  Income  (SSI)  claims  and 
redeterminations  to  obtain  information 
about  the  income  and  resources  of: 
Ineligible  spouses,  parents/spouses  of 
parents,  and  children  living  in  the 
claimant's/beneficiary's  household; 
essential  persons;  and  sponsors  of  aliens 
(including  spouses  of  sponsors  who  live 
with  the  sponsor).  The  information  is 
needed  to  make  initial  or  continuing 
eligibility  determinations  for  SSI 
claimants/beneficiaries  who  are  subject 
to  deeming.  If  eligible,  the  information 
is  used  to  determine  the  amount  of  the 
SSI  payment.  The  respondents  are 
persons  whose  income  and/or  resources 
must  be  considered  in  determining  the 
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eligibility  of  SSI  claimants  or 
beneficiaries. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  341,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  25 
minutes. 

Estimated  Annual  Burden:  142,083 
hours. 

Dated:  March  18,  ^003. 
Elizabeth  A.  Davidson, 
Reports  Clearance  Officer.  Social  Security 
Administration. 
[FR  Doc.  03-6890  Filed  3-21-0^;  8:45  am] 

BHXING  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  Numbers  ANE-2001- 
35.1 3-RO  and  ANE-2001  -35.31  -RO] 

Policy  for  Propeller  Level  Failure 
Effects;  Policy  for  Bird  Strike, 
Lightning,  and  Centrifugal  Load 
Testing  for  Composite  Propeller 
Blades 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  availability;  policy 

statements. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  policy  for  propeller-level 
failiu«  effects  and  policy  for  bird  strike, 
lightning,  and  centrifugal  load  testing 
for  composite  propeller  blades. 
DATES:  The  FAA  issued  policy  statement 
numbers  ANE-2001-35.13-R0  and 
ANE-2001-35.31-R0  on  March  12, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 

Turnberg,  FAA.  Engine  and  Propeller 
Standards  Staff.  ANE-110,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  jay.tumberg@faa.gov: 
telephone:  (781)  238-7116;  fax:  (781) 
238-7199. 

The  policy  statements  are  available  on 
the  Internet  at  the  following  address: 
http://www.airvfeb.faa.gov/rgl.  If  you  do 
not  have  access  to  \he  Internet,  you  may 
request  a  copy  of  the  policies  by 
contacting  the  individual  listed  in  this 
section. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  a  notice  in  the  Federal 
Register  on  April  29,  2002  (67  FR 
21012)  to  announce  the  availability  of 
the  proposed  policies  and  invite 
interested  parties  to  comment. 


Background 

Many  new  propeller  certification 
programs  include  composite  blades  and 
spinners  and  electronic  controls.  Part  35 
of  Title  14  of  the  Code  of  Federal 
Regulations  (14  CFR  part  35)  does  not 
have  explicit  safety  standards  for  the 
substantiation  of  propellers  with 
composite  blades  and  spiimers  for  bird 
strike,  lightning  strike,  a^d  centrifugal 
loads,  nor  does  it  address  electronic 
controls  and  safety  assessinent.  The 
safety  standards  for  these  design 
features  and  analyses  have  been 
incorporated  into  the  propeller 
certification  basis  by  issuing  special 
conditions.  Until  rulemaking  is 
finalized  to  incorporate  these  standards 
into  part  35.  individual  propeller 
certifications  that  contain  these  novel  or 
unusual  design' features  must  continue 
to  be  addressed  with  special  conditions. 

Policy  Statement  Nimiber  ANE-2001- 
3 5.1 3-RO  provides  guidance  for  the 
development  of  those  special  conditions 
with  regard  to  propeller-level  failure 
effects.  Policy  Statement  Number  ANE- 
2001-35. 31-RO  provides  guidance  for 
structurally  substantiating  propellers 
with  composite  blades  and  spinners  for 
bird  strike,  lightning  strike,  and 
centrifugal  loads.  These  poUcies  do  not 
create  any  new  requirement. 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

Issued  in  Burlington,  Massachusetts,  on 
March  12,  2003. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-6919  Filed  3-21-03;  8:45  am] 
BILLING  CODE  4910-1»-«l 


Transportation  referred  to  below  as  the 
Border  Partnership. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Wayne  County,  Ml 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  proposed  international 
border  crossing  improvements  in  Wayne 
County,  Michigan,  including 
improvements  to  existing  infrastructure, 
new  border  crossing(s)  and  new  or 
expanded  border  processing  facilities. 
The  study  is  being  undertaken  in 
partnership  with  Transport  Canada,  the 
Michigan  Department  of  Transportation, 
and  the  Ontario  Ministry  of 


FOR  FURTHER  INFORMATION  CONTACT:  In 

the  United  States,  James  A. 
Kirschensteiner.  Assistant  Division 
Administrator,  Federal  Highway 
Administration,  315  West  Allegan 
Street.  Room  207.  Lansing,  Michigan 
48933,  Telephone:  (517)  702-1835.  Fax: 
(517)  377-1804,  email: 
james.kirchensteiner@fhwa.dot.gov.  Or,  _ 
Margaret  Barondess,  Manager, 
Environmental  Section,  Michigan 
Department  of  Transportation,  P.O.  Box 
30050,  Lansing,  Michigan  48909, 
Telephone:  (517)  335-2621.  Fax:  (517) 
373-9255,  email:  ^ 

barondessm@michigan.gov. 

In  Canada,  James  Lothrop.  Manager 
Highway  Programs.  Transport  Canada, 
Tower  C.  Place  de  Ville  18th  Floor,  330 
Sparks  Street.  Ottawa.  ON  KlA  ON5. 
Telephone:  (613)  998-1902.  Fax:  (613) 
990-9636,  email:  lothroj@tc.gc.ca.  Or, 
Fred  Leech,  Project  Coordinator  Ontario 
Ministry  of  Transportation  (MTO),  MTO 
Head  Office,  Garden  City  Tower.  4th 
Floor  301  St.  Paul  Street.  St.  Catherines, 
Ontario,  L2R  7R4,  Telephone:  (905) 
704-2218,  Fax:  (905)  704-2007,  email: 
Fred.Leech@mto.gov.on.ca. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  as  a  member  of  the  Bi-National 
Bordw  Partnership,  will  prepare  an 
Environmental  Impact  Statement  for  a 
proposal  to  develop  transportation 
improvements  to  alleviate  traffic 
congestion  and  address  future  travel 
demand  and  capacity  between  southeast 
Michigan  and  southwest  Ontario  as 
identified  in  a  Planning  Needs  and 
Feasibility  study.  The  project  would 
identify  the  purpose  and  evaluate  needs, 
potential  improvements  to  existing 
infrastructure,  including  new  crossings, 
the  potential  for  expansion  or 
implementation  of  all  modes  of 
transportation  (rail,  highway,  marine, 
etc.)  and  the  need  for  new  or  improved 
border  processing  facilities  to  improve 
the  safe  and  secure  flow  of  people, 
goods,  and  services  across  the 
international  border.  Improvements  are 
considered  necessary  to  provide  for 
increased  international  movement 
efficiencies  both  regionally  and  /^ 

nationally.  J^ 

The  existing  geographical 
international  ways  and  means  in 
Southeast  Michigan  and  Southwest 
Ontario  include  the  Blue  Water  bridges, 
the  Detroit- Windsor  Tunnel,  the 
Ambassador  Bridge,  and  railroad 
tuimels  between  Windsor  and  Detroit 
and  Port  Huron,  Michigan,  and  Samia. 
Ontario,  as  well  as  a  ferry  that  operates 
on  the  Detroit  River. 
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Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
improving  existing  facilities  to  increase 
their  capacity  to  move  goods,  services, 
and  people:  (3)  construction  of  a  new 
crossing  or  crossings  to  increase 
capacity  and  provide  redundancy;  (4) 
expansion  or  implementation  of  non- 
highway  modes  of  transportation  (rail, 
marine,  etc.);  or  (5)>some  combination  of 
(2),  (3),  and  (4).  Ast>art  of  the  EIS.  an 
Enhanced  Scoping^formation  Package 
will  be  prepared,  ^he  Scoping 
Information  Package  will  describe 
alternative  locations  for  improving 
international  crossing  activity  in 
southeast  Michigan;  inventory  and  map 
known  resources;  identify  and  map 
social,  economic,  and  environmental 
constraints;  and  select  practical 
alternatives.  Letters  describing  the 
proposed  action  and  soliciting 
comments  will  be  sent  to  appropriate 
Federal,  State,  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  previously  expressed,  or  are 
known  to  have,  an  interest  in  this 
proposal.  Cooperating  Federal  agencies 
will  be  solicited. 

A  series  of  public  meetings  were  held 
in  Detroit,  Michigan.  Windsor.  Ontario, 
and  Samia,  Ontario,  on  November  12- 
14,  2002.  Other  public  meetings  are 
planned  as  is  a  formal  public  hearing  for 
the  draft  environmental  impact 
statement.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meetings  and 
hearing.  Meetings  to  review  the 
enhanced  Scoping  Information  Package 
will  be  held  on  dates  yet  to  be 
determined. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numtier  2U.203.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  March  14,  2003. 
lames  |.  Steele, 

Division  Administrator.  Lansing,  Michigan. 
|FR  Doc.  03-6927  Filed  3-21-03;  8:45  ami 

BN.UNO  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-6  (Sub-No.  403X)] 

The  Burlington  Northam  and  Santa  Fe 
Railway  Company — At>andonment 
Exemption — in  Sedgwick  County,  KS 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  filed  a 
notice  of  exemption  under  49  CFR  part 
1152  Subpart  F — Exempt 
Abandonments  to  abandon  its  line  of 
railroad,  between  milepost  494.22  and 
milepost  505.20  in  and  near  Wichita, 
KS.  and  from  milepost  515.23  to 
milepost  509.30  between  Wichita  and 
Valley  Center,  in  Sedgwick  County,  KS, 
a  total  distance  of  16.91  miles.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  67147,  67204,  67206,  67208, 
67214.  67219, and  67230. 

BNSF  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  Bled  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports).  49  CFR 

1 105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  April  23,  2003,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,!  formal 


■  The  Board  will  grant  a  stay  if  an  infomied 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Setvice  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  twfore 
the  exemption's  effective  date. 


expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  April  3,  2003. 
Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  April  14,  2003, 
with:  Surface  Transportation  Board, 
1925  K  Street,  NW.,  Washington,  DC 
20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  BNSF's 
representative:  Michael  Smith,  Freeborn 
&  Peters,  311  S.  Wacker  Drive,  Suite 
3000.  Chicago,  IL  60606-6677. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BNSF  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  March  28,  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA.  at  (202)  565-1552". 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.)  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Enviror  mental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  BNSF  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
BNSF's  filing  of  a  notice  of 
consummation  by  March  24,  2004,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  March  14,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings.  ' 

Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-6802  Filed  3-21-03:  8:45  am| 

HLUNG  CODE  4815-00-P 


'  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  $1,100.  See  49  CFR 
1002.2(0(25). 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-468  (Sub-No.  5X)] 

Paducah  &  Louisville  Railway,  Inc.— 
Atiandonment  Exemption-in 
McCraclten  County,  KY 

On  March  4,  2003,  Paducah  & 
Louisville  Railway,  Inc.  (P&L),  filed 
with  the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  approximately 
5,780  feet  of  rail  line  extending  from 
station  number  17+55,  near  Caldwell 
Street,  to  station  number  64+00,  near 
6th  Street,  on  each  side  of  railroad 
milepost  1 ,  in  the  city  of  Paducah, 
McCracken  County,  KY.  The  line 
traverses  United  States  Postal  Service 
Zip  Code  42003. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  P&L's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  raihoad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  June  20. 
2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See49CFRl002.2(f){25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any  • 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  April  14.  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
lb02.2{f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB^68 


(Sub-No.  5X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington  DC  20423- 
0001;  and  (2)  William  A.  MuUins, 
Troutman  Sanders  LLP.  401  9th  Street, 
NW.,  Suite  1000.  Washington  DC  20004. 
Replies  to  the  petition  are  due  on  or 
before  April  14.  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  and 
discontinuance  regulations  at  49 -CFR 
part  1152.  Questions  concerning 
environmental  issues  may  be  directed  to 
the  Board's  Section  of  Environmental 
Analysis  (SEA)  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.] 

An  environmental  assessment  (EA)  (or 
an  environmental  impact  statement 
(EIS).  if  necessary),  prepared  by  SEA, 
will  be  served  upon  all  parties  of  record 
and  upon  any  agencies  or  other  persons 
who  commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  after  the  filing  of  the  petition. 
The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

Board  decisions  and  notices  are 
available  on  our  web  site  at  http:// 
www.stb.dot.gov. 

Decided:  March  17.  2003. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-6801  Filed  3-21-03:  8:45  am] 

BIUJNG  COOe  4915-OO-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Vocational  Rehabilitation  and 
Employment  (VR&E)  Tasic  Force; 
Notice  of  Establishment 

As  required  by  section  9(a)(2)  of 
Public  Law  92-463  (Federal  Advisory 
Committee  Act),  the  Department  of 


Veterans  Affairs  (VA)  hereby  gives 
notice  of  the  establishment  of  the 
Vocational  Rehabilitation  and 
Employment  (VR&E)  Task  Force.  The 
Secretary  of  Veterans  Affairs  has 
determined  that  establishing  the  Task 
Force  is  both  necessary  and  in  the 
public  interest. 

The  Task  Force  will  conduct  an 
independent  review  of  the  VR&E 
Program  within  the  Veterans  Benefits 
Administration  (VBA).  The  Task  Force  ^ 
will  make  recommendations  to  the 
Secretary  of  Veterans  Affairs  on 
improving  the  Department's  ability  to 
provide  comprehensive  services  and 
assistance  to  veterans  with  service- 
connected  disabilities  and  employment 
handicaps  in  becoming  employable,  and 
obtaining  and  maintaining  suitable 
employment.  The  Task  Force  will  also 
assess  independent  living  services 
provided  by  VA. 

The  duties  and  responsibilities  of  the 
Task  Force  will  focus  on  training, 
employment,  and  independent  living 
services.  The  Task  Force  will  engage  in 
the  following  activities:  (i)  Conduct  a 
functional  and  organizational 
assessment  of  the  VR&E  Service;  (ii) 
evaluate  eligibility  criteria,  procedures, 
and  processes  for  determining  how  a 
veteran  is  approved  for  training, 
employment,  or  independent  living 
services  as  governed  by  applicable 
provisions  of  chapter  31  of  title  38,  ^ 
United  States  Code;  (iii)  appraise 
current  VR&E  processes,  information 
systems,  and  management  controls;  (iv) 
determine  consistency  in  the 
administration  of  the  VR&E  Program 
across  VBA  regional  offices;  and  (v) 
examine  clinical  rehabilitation  practices 
and  employment  placement  services 
being  utilized  by  other  Federal,  state, 
local  or  private  organizations  serving 
disabled  persons,  including  veterans. 

Dated:  March  18.  2003. 
By  direction  of  the  Secretary. 
E.  Pliilip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-6902  Filed  3-21-03:  8:45  am] 
BILUNG  COOE  8320-01-M 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC43 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf— Oil  and 
Gas  Drilling  Operations 

Correction 

In  rule  document  03-3425  beginning 
on  page  8402  in  the  issue  of  Thursday. 


Februan'  20,  2003  make  the  following 
correction: 

$250,456    [Corrected] 
'  On  page  8432.  in  the  first  column,  in 
§250.456.  in  paragraph  (i).  in  the 
second  line,  "hour"  should  read  "tour". 

(FR  Doc.  C3-3425  Filed  3-21-03;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart93 

[Docltet  No.  FAA  20<»-14715;  Notice  No. 
03-05] 

RIN  2120-AG34 

Noise  Limitations  for  Aircraft 
Operations  In  the  Vicinity  of  Grand 
Canyon  National  Park 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  amends 
the  notice  of  proposed  rulemaking 
(NPRM)  published  on  December  31. 
1996  (Noise  Limitations  NPRM.  61  FR 
69334;  Notice  96-15).  which  proposed 
to  establish  noise  efficiency  limitations 
for  certain  aircraft  operations  at  Grand 
Canyon  National  Park  (GCNP).  It 
proposes  standards  for  quiet  technology 
that  are  reasonably  achievable,  as 
mandated  by  Congress.  The  standards 
for  quiet  technology  proposed  in  this 
SNPRM  will  help  the  National  Park 
Service  (NPS)  achieve  its  statutory 
mandate  to  provide  for  the  substantial 
restoration  of  natural  quiet  and 
experience  in  the  GCNP.  To  meet  this 
mandate,  the  FAA  is  proposing  to  use  a 
noise  efHciency  approach  (larger  aircraft 
with  more  passenger  seats  are  allowed 
to  generate  proportionally  more  noise) 
to  dehne  quiet  technology.  This  SNPRM 
does  not  require  any  action  by 
operators,  as  it  is  intended  solely  to 
make  clear  what  the  FAA  is  proposing 
as  the  standard  for  quiet  technology. 
DATES:  Comments  must  be  received  on 
or  before  June  23,  2003. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
PL401,  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  You  must 
identify  Docket  Number  FAA-2003- 
14715  at  the  beginning  of  your 
comments. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  entire 
public  docket  for  this  SNPRM  at  that 
same  site. 

You  may  also  review  the  public 
docket  in  person  in  the  Docket  Office 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Office  is  on  the  plaza  level. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  L.  Connor,  AEE-100.  Federal 
Aviation  Administration,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591:  Telephone: 
(202) 267-8933. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  both  before  and  after  the 
closing  date  for  receiving  comments. 
Before  taking  any  final  action  on  this 
proposal,  we  will  consider  all  comments 
made  on  or  before  the  closing  date  for 
comments. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  On 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Availability  of  the  SNPRM 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  [http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 
www.faa.gov/avr/annhome.htm  or  the 
Federal  Register's  Web  page  at  http:// 
www.  access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue, 
SW..  Washington.  DC  20591.  or  by 


calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number  or  amendment  number  of  this 
rulemaking. 

Overview 

This  supplemental  notice  of  proposed 
rulemaking  (SNPRM)  amends  the  notice 
of  proposed  rulemaking  (NPRM) 
published  on  December  31,  1996  (Noise 
Limitations  NPRM,  61  FR  69334;  Notice 
96-15),  which  proposed  to  establish 
noise  efficiency  limitations  for  certain 
aircraft  operations  at  Grand  Canyon 
National  Park  (GCNP).  It  proposes 
standards  for  quiet  technology  that  are 
reasonably  achievable,  as  mandated  by 
Congress.  The  standards  for  quiet 
technology  proposed  in  this  SNPRM 
will  help  the  National  Park  Service 
(NPS)  achieve  its  statutory  mandate  to 
provide  for  the  substantial  restoration  of 
natural  quiet  and  experience  in  the 
GCNP.  To  meet  this  mandate,  the  FAA 
is  proposing  to  use  a  noise  efficiency 
approach  (larger  aircraft  with  more 
passenger  seats  are  allowed  to  generate 
proportionally  more  noise)  to  define 
quiet  technology.  This  SNPRM  does  not 
require  any  action  by  operators,  as  it  is 
intended  solely  to  make  clear  what  the 
FAA  is  proposing  as  the  standard  for 
quiet  technology.  Further,  this  SNPRM 
does  not  relieve  operators  of  the 
currently  established  operational 
limitations.  As  this  SNPRM  does  not 
require  any  immediate  action  by 
operators,  it  has  minimal  costs  or 
benefits.  Any  eventual  costs  and 
benefits  will  be  assessed  in  any  later 
rulemaking  recommendations  of  how 
the  quiet  technology  standards  are 
applied.  All  decisions  about 
implementing  these  standards, 
including  possible  establishment  of 
quiet  technology  routes,  incentives  to 
encourage  adoption  of  quiet  technology, 
imposition  of  a  phase  out  of  aircraft  that 
do  not  meet  the  quiet  technology 
designation  or  other  actions  will  be 
dealt  with  through  the  advisory  group    - 
procedures  as  directed  by  the  National 
Park  Air  Tour  Management  Act.  This 
SNPRM.  as  it  disposes  of  the  comments 
that  the  FAA  received  in  response  to  the 
Noise  Limitations  NPRM  (95-15).  also 
offers  a  short  history  of  the  legislative 
and  regulatory  actions  with  respect  to 
air  tour  operations  in  the  GCNP. 

History 

Table  1  provides  a  timeline  of  events 
related  to  the  effort  to  designate  quiet 
technology  requirements  for  commercial 
air  tour  operations  in  GCNP.  These 
events  are  described  in  this  and 
succeeding  sections. 

Beginning  in  the  siunmer  of  1986,  the 
FAA  initiated  regulatory  action  to 
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address  increasing  air  traffic  over  GCNP. 
On  March  26,  1987,  the  FAA  issued 
Special  Federal  Aviation  Regulation 
(SFAR)  No.  50  (subsequendy  amended 


on  June  15,  1987;  52  FR  22734) 
establishing  flight  regulations  in  the 
vicinity  of  die  GCNP.  The  purpose  of 
the  SFAR  was  to  reduce  the  risk  of 


midair  collisions,  reduce  the  risk  of 
terrain  contact  accidents  below  the  rim 
level,  and  reduce  the  impact  of  aircraft 
noise  on  the  park  envirorunent. 


Table  1  —Timeline  of  Events  Related  to  the  Designation  of  Quiet  Technology  for  Air  Tour  Operations  in 

GCNP 


Year 


1987 

1988 
1994 

1995 
1996 


1997 


1998 


1999 


2000 


2001 


Montti 


March/June 


August  

Decemtier 
May/June  . 


March 


Septemt>er 


June 
July  . 
April 

July  . 


Decemtter 


December 


December 


February 


Ktoy 


October 


December 


July 
July 


December 


January  . 
February 


July 
July 


July 

February 


April 
April 
April 

May 


November 
January  ... 


March 
March 
April  .. 


June 


December 


Event 


The  FAA  publishes  SFAR  No.  50  to  establish  special  flight  regulations  in  vicinity  of 

GCNP  (52  FR  22734). 
Congress  enacts  National  Parks  Overfligrits  Act  (Pub.  L  100-91). 
The  DOI  transmits  "Grand  Canyon  Aircraft  Management  Recomnfiendation"  to  the  FAA. 
The  FAA  publishes  SFAR  No.  50-2  to  revise  flight  procedures  in  GCNP  airspace  (53 

FR  20264). 
The  FAA  and  NPS  issue  ANPRM  seeking  public  comment  on  quiet  technology  and  in- 
centives (59  FR  12740). 
The  DOI  submits  to  Congress  "Report  on  Effects  of  Aircraft  Overflights  on  the  NatkKial 

Park  Systems". 
The  FAA  extends  SFAR  No.  50-2  until  June  15,  1997  (60  FR  31608). 
The  DOI  report  to  Congress  is  published. 
The  President  publishes  a  memorandum  directing  the  substantial  restoration  of  natural 

quiet  in  GCNP. 
The  FAA  publishes  NPRM  (Notice  96-11)  to  amend  14  CKR  part  93  to  codify  SFAR 

No.  50-2  (61  FR  40120). 
The  FAA  publishes  final  mle  to  codify  SFAR  No.  50-2  into  a  new  subpart  U  of  14  CFR 

part  93  (61  FR  69302). 
The  FAA  publishes  NPRM  (Notice  96-15)  on  noise  limitations  for  air  tour  operations  in 

GCNP  (61  FR  69334). 
The  FAA  publishes  notice  of  availability  of  proposed  commercial  air  tour  routes  (61  FR 

69356). 
The  FAA  delays  the  effective  date  of  14  CFR  sections  93.301,  93.305,  and  93.307  and 

reinstates  portions  of  SFAR  No.  50-2  (62  FR  8862). 
The  FAA  publishes  NPRM  (Notice  97-6)  to  establish  Bright  Angel  incentive  comdor 

and  the  National  Canyon  corridor  for  air  tour  routes  (62  FR  26902). 
The  FAA  publishes  clarification  of  its  reevaluation  of  the  economk:  and  environmental 

impacts  of  the  final  mle  published  on  1 2/31  /96  (62  FR  58898). 
The  FAA  further  delays  the  effective  date  of  14  CFR  sections  93.301,  93.305,  and 

93.307  and  reinstates  portions-of  SFAR  No.  50-2  (62  FR  66248). 
The  FAA  withdraws  the  National  Canyon  corridor  proposal  (63  FR  38232). 
The  FAA  also  withdraws  Notice  97-6,  which  proposed  two  quiet  technokjgy  incentive 

comdors  (63  FR  38233). 
The  FAA  delays  the  effective  date  of  14  CFR  sections  93.301,  93.305,  and  93.307  and 

reinstates  portions  qf  SFAR  No.  50-2  (63  FR  67544). 
The  NPS  publishes  a  notice  of  agency  policy,  "Evaluation  Methodology  for  Air  Tour  Op- 
erations Over  Grand  Canyon  National  Park"  (64  FR  3969). 
The  FAA  delays  the  effective  date  of  14  CFR  sections  93.301,  93.305.  and  93.307  and 

reinstates  portions  of  SFAR  No.  50-2  (64  FR  5152). 
The  FAA  published  an  NPRM  (Notice  99-11)  to  modify  the  dimenswns  of  the  GCNP 

SFRA  (64  FR  37296). 
The  FAA  also  published  NPRM  (Notice  99-12)  to  limit  the  number  of  commercial  air 

tours  conducted  in  GCNP  (64  FR  37304). 
The  NPS  evaluation  methodology  t)ecomes  effective  (64  FR  38006). 
The  FAA  delays  the  effective  date  of  14  CFR  sections  93.301.  93.305,  and  93.307  and 

reinstates  portrons  of  SFAR  No.  50-2  (65  FR  5395). 
The  FAA  publishes  the  commercial  air  tour  limitations  final  rule  (65  FR  17708). 
The  FAA  publishes  the  airspace  modification  final  rule  (65  FR  17736). 
Congress  enacts  the  National  Parks  Air  Tour  Management  Act  of  2000  (Pub.  L.  106- 

181,  Title  VIII). 
The  commercial  air  tour  limitations  final  mle  becomes  effective  (14  CFR  93.315,  317, 

319,  321,323,  and  325). 
The  FAA  delays  the  effective  date  of  the  airspace  modification  final  mle  (65  FR  69846) 
The  FAA  delays  the  effective  date  of  the  airspace  modificatkwi  final  mle  and  reinstates 

portions  of  SFAR  No.  50-2  (66  FR  1002). 
The  FAA  and  the  NPS  jointly  issue  a  notice  establishing  the  NPOAG  (66  FR  J4429). 
The  FAA  delays  the  effective  date  of  the  airspace  modification  final  mle  (66  FR  16582). 
The  airspace  modifications  final  mle  beconr>es  effective  (14  CFR  93.301,  93.305, 

93  307  and  93.309). 
The  FAA  and  the  NPS  announce  the  National  Parks  Overflights  Advisory  Group  mem- 
bership (66  FR  32974). 
Ttie  FAA  delays  the  effective  date  of  the  airspace  modifkation  final  mle  (66  FR  63294). 
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In  August  1987,  Congress  enacted 
Public  Law  (Pub.  L.)  100-91,  commonly 
known  as  the  National  Parks  Overflights 
Act  (or  the  Overflights  Act).  The 
Overflights  Act  stated,  in  part,  that  noise 
associated  with  aircraft  overflights  at 
GCNP  was  causing  "a  significant 
adverse  effect  on  the  natural  quiet  and 
experience  of  the  park  and  current 
aircraft  operations  at  the  Grand  Canyon 
National  Park  have  raised  serious 
concerns  regarding  public  safety, 
including  concerns  regarding  the  safety 
of  park  usprs." 

Section  3  of  the  Overflights  Act 
required  the  Department  of  the  Interior 
(DOI)  to  submit  to  the  FAA 
recommendations  to  protect  resources 
in  the  GCNP  from  adverse  impacts 
associated  with  aircraft  overflights.  The 
law  mandated  that  the 
recommendations:  (1)  Provide  for 
substantial  restoration  of  the  natural 
quiet  and  experience  of  the  park  and 
protection  of  public  health  and  safety 
from  adverse  effects  associated  with 
aircraft  overflight;  (2)  with  limited 
exceptions,  prohibit  the  flight  of  aircraft 
below  the  rim  of  the  canyon;  and  (3) 
designate  flight-free  zones  except  for 
purposes  of  administration  and 
emergency  operations. 

In  December  1987.  the  DOI 
transmitted  its  "Grand  Canyon  Aircraft 
Management  Recommendation"  to  the 
FAA.  The  Overflights  Act  required  the 
FAA  to  prepare  and  issue  a  final  plan 
for  the  management  of  air  traffic  above 
the  GCNP.  implementing  the 
recommendations  of  the  DOI  without 
change  unless  the  FAA  determined  that 
executing  the  recommendations  would 
adversely  affect  aviation  safety. 

On  May  27.  1988.  the  FAA  issued 
SFAR  No.  50-2  revising  the  procedures 
for  operation  of  aircraft  in  the  airspace 
above  the  GCNP  (53  FR  20264).  SFAR 
No.  50-2  established  a  Special  Flight 
Rules  Area  (SFRA)  from  the  surface  to 
14.499  feet  above  mean  .sea  level  (MSL) 
in  the  area  of  the  GCNP.  The  SFAR 
prohibited  flight  below  a  certain  altitude 
in  each  of  five  sectors  of  this  area,  with 
certain  exceptions.  The  SFAR 
established  four  flight-fretj  zones  from 
the  surface  to  14,499  feet  MSL  covering 
large  areas  of  the  park.  The  SFAR 
provided  for  special  routes  for 
commercial  sightseeing  operators.  These 
operators  are  required  to  conduct 
sightseeing  operations  under  either  part 
121  or  pwl  135  of  Title  14  of  the  Code 
of  Federal  Regulations  (CFR)  as 
specified  in  their  operations 
specifications.  Finally,  SFAR  50-2 
contained  certain  terrain  avoidance  and 
communications  requirements  for 
flights  in  the  area. 


In  March  1994,  the  two  agencies 
jointly  issued  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  seeking 
public  comment  on  policy 
recommendations  addressing  the  effects 
of  aircraft  overflights  on  national  parks, 
including  GCNP  (59  FR  12740).  The 
recommendations  presented  for 
comment  included:  (1)  Voluntary 
measures;  (2)  altitude  restrictions;  (3) 
flight-free  periods;  (4)  flight-firee  zones; 
(5)  allocation  of  noise  equivalencies; 
and  (6)  incentives  to  encourage  use  of 
quiet  aircraft  technology.  In  response  to 
the  ANPRM.  the  FAA  received  644 
comments  that  specifically  addressed 
GCNP. 

A  second  major  provision  of  section  3 
of  the  Overflights  Act  required  the  DOI 
to  submit  a  report  to  Congress 
discussing  whether  SFAR  No.  50  "has 
succeeded  in  substantially  restoring  the 
natural  quiet  in  the  park;  and  such  other 
matters,  including  possible  revisions  in 
the  plan,  as  may  be  of  interest."  The 
report  was  to  include  comments  by  the 
FAA  "regarding  the  efl'ect  of  the  plan's 
implementation  on  aircraft  safety."  The 
Overflights  Act  mandated  a  number  of 
studies  related  to  the  effect  of 
overflights  on  parks. 

On  September  12.  1994,  the  DOI 
submitted  its  final  report  and 
recommendations  to  Congress.  This 
report  entitled  "Report  on  Effects  of 
Aircraft  Overflights  on  the  National  Park 
System,"  was  published  in  July  1995. 
The  report  recommended  numerous 
revisions  to  SFAR  No.  50-2  in  order  to 
substantially  restore  natural  quiet  in 
GCNP.  Recommendation  No.  10, 
"Improve  SFAR  50-2  to  Effect  and 
Maintain  the  Substantial  Restoration  of 
Natural  Quiet  at  Grand  Canyon  National 
Park,"  is  of  particular  interest  to  this 
rulemaking.  This  recommendation 
incorporated  the  following  general 
concepts:  (1)  Simplification  of  the 
commercial  sightseeing  route  structure; 
(2)  expansion  of  flight-free  zones;  (3) 
accommodation  of  the  forecast  growth 
in  the  air  tour  industry;  (4)  phased-in 
use  of  quieter  aircraft  technology;  (5) 
temporal  restrictions  ("flight-free"  time 
periods);  (6)  use  of  the  full  range  of 
methods  and  tools  for  problem  solving: 
and  (7)  institution  of  changes  in 
approaches  to  park  management, 
including  the  establishment  of  an 
acoustic  monitoring  program  by  the  NPS 
in  coordination  with  the  FAA.  On  June 
15,  1995,  the  FAA  published  a  final  rule 
that  extended  the  provisions  of  SFAR 
No.  50-2  to  June  15,  1997  (60  FR 
31608).'  This  action  allowed  the  FAA 


sufficient  time  to  review  the  NPS 
recommendations  and  to  initiate  and 
complete  appropriate  rulemaking 
action. 

President's  Memorandum 

The  President,  on  April  22,  1996, 
issued  a  Memorandum  for  the  Heads  of 
Executive  Departments  and  Agencies  to 
address  the  significant  impacts  on 
visitor  experience  in  national  parks. 
Specifically,  the  President  directed  the 
Secretary  of  Transportation  to  issue 
proposed  regulations  for  GCNP  that 
would  appropriately  limit  sightseeing 
aircraft  to  reduce  the  noise  immediately 
and  to  further  restore  natural  quiet,  as 
defined  by  the  Secretary  of  the  Interior, 
while  maintaining  aviation  safety  in 
accordance  with  the  Overflights  Act. 

Regulations 

On  July  31.  1996,  the  FAA  piiblished 
an  NPRM  (61  FR  40120;  Notice  96-11) 
to  reduce  the  impact  of  aircraft  noise  on 
GCNP  and  to  assist  the  NPS  in  achieving 
its  statutory  mandate  imposed  by  the 
Overflights  Act  to  provi3)B  for  the 
substantial  restoration  of  natural  quiet 
and  experience  in  GCNP.  A  final  rule 
was  issued  on  December  31,  1996  (61 
FR  69302)  to  amend  14  CFR  part  93 
with  a  new  subpart  U  (sections  93.301 
to  93.317).  The  amendment  adopted  the 
following;  (1)  Modification  of  the 
dimensions  of  the  GCNP  SFRA;  (2) 
establishment  of  new  flight-free  zones 
and  flight  corridors,  as  well  as 
modification  of  existing  flight-free  zones 
and  flight  corridors;  (3)  establishment  of 
flight-free  periods  (curfews)  in  the 
Dragon  and  Zuni  Point  Corridors;  and 
(4)  establishment  of  reporting 
requirements  for  commercial  sightseeing 
companies  operating  in  the  SFRA.  This 
final  rule  also  placed  a  temporary  limit 
on  the  number  of  aircraft  that  could  be 
used  for  conunercial  sightseeing 
operations  in  the  GCNP  SFRA.  These 
provisions  were  to  become  effective  on 
May  1.  1997.  Only  the  reporting 
requirements,  and  aircraft  cap  were 
actually  implemented.  Implementation 
of  the  remaining  provisions  had  been 
delayed. 

Additionally,  on  December  31.  1996, 
the  FAA  published  an  NPRM  on  Noise 
Limitations  for  Aircraft  Operations  in 
the  Vicinity  of  Grand  Canyon  National 
Park  (61  FR  69334;  Notice  96-15),  and 
a  Notice  of  Availability  of  Proposed 
Commercial  Air  Tour  Routes  in  the 
Federal  Register  (61  FR  69356).  These 
two  documents  were  part  of  an  overall 
strategy  to  reduce  furdier  the  impact  of 
aircraft  noise  on  the  park  environment 


'  The  provisions  of  SFAR  No.  50-2  have  been 
extended  numerous  times  (60  FR  31608.  62  FR 
8862;  62  FR  66248:  63  FR  67544:  64  FR  5152:  65 


FR  5395)  with  the  last  extension  in  January  2001 
(66  FR  1002). 
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and  to  assist  the  NPS  in  achieving  its 
statutory  mandate  imposed  by  the 
Overfbghts  Act. 

1996  Proposal  for  Quiet  Technology 
Designation 

In  the  1996  NPRM  (Noise  Limitations 
NPRM),  Noise  Limitations  for  Aircraft 
Operations  in  the  Vicinity  of  Grand 
Canyon  National  Park,  FAA  proposed  to 
establish  noise  limitations  for  certain 
aircraft  operating  in  the  vicinity  of 
GCNP.  The  proposed  aircraft  noise 
limitations  rule  generally  would  have 
required  air  tour  aircraft  to  be 
categorized  according  to  each  aircraft's 
noise  efficiency.  This  NPRM  sought  to 
reduce  the  impact  of  air  tout  aircraft 
noise  on  GCNP  and  to  assist  NPS  in 
achieving  substantial  restoration  of 
natural  quiet  in  GCNP.  The  1996 
proposal  had  three  parts:  (1)  Provide  an 
incentive  flight  corridor  through  the 
National  Canyon  for  noise  efficient 
aircraft;  (2)  categorize  aircraft  by  noise 
efficiency;  and  (3)  remove  the  aircraft 
cap  for  the  most  noise  efficient  aircraft. 

First,  the  proposed  rule  would  have 
implemented  incentives  to  encourage 
operators  to  convert  to  the  most  noise 
efficient  category  of  air  tour  aircraft.  The 
NPRM  also  provided  an  incentive  route 
for  the  use  of  noise  efficient  aircraft 
within  the  GCNP. 

Second,  the  NPRM  proposed  to  divide 
air  tour  aircraft  into  three  categories 
according  to  their  level  of  noise 
efficiency,  as  measured  by  the 
relationship  between  the  certificated 
noise  level  of  the  aircraft  and  the 
number  of  passenger  seats  on  the  typical 
configuration  of  that  aircraft  type.  The 
noise  efficiency  concept  was  preferred 
because  it  encouraged  the  replacement 
of  a  tour  aircraft  with  a  larger,  more 
noise  efficient  aircraft,  which  would 
both  reduce  the  noise  of  each  operation 
and  reduce  the  number  of  air  toyr 
operations  while  still  accommodating 
the  same  number  of  passengers. 
Additionally,  the  NPRM  defined  the 
three  categories  of  noise  efficiency  as. 
Category  A,  the  least  noise  efficient; 
Category  B,  more  noise  efficient  than 
Category  A;  and,  (Category  C,  tb«  most 
noise  efficient.  The  NPRM  proposed 
phasing-out  the  use  of  the  least  noise 
efficient  aircraft. 

Third,  the  NPRM  proposed  removing 
the  temporary  cap  placed  on  the  number 
of  aircraft  permitted  to  be  used  for 
commercial  sightseeing  operations  in 
the  GCNP  for  operators  using  Category 
C  air  tour  aircraft,  the  most  noise 
efficient  air  tour  aircraft  in  GCNP. 

"The  FAA's  findings  and 
recommendations  were  presented  in  full 
detail  in  the  publication  of  the  NPRM. 
Following  the  publication  of  the  NPRM, 


as  well  as  a  number  of  other  related 
rulemakings  at  the  end  of  December 
1996,  the  FAA  and  NPS  jointly  agreed 
that -the  best  approach  to  substantially 
restore  natural  quiet  in  GCNP  was  to 
devote  their  resources  to  the 
development  of  those  final  rules  that 
addressed  critical  near-term  needs. 
Thus,  priority  was  given  to  the 
promulgation  of  final  rules  on  changes 
to  the  airspace  over  GCNP  and 
establishment  of  operations  limitations 
for  air  tour  flights.  The  agencies  again 
focused  on  the  quiet  technology 
rulemaking  as  soon  as  the  airspace  and 
operations  limitation  final  rules  were 
published  in  April  2000., 

Related  Federal  Rulemaking  and   ■ 
Policies  Since  1 996 

On  February  26,  1997,  the  FAA 
published  a  final  rule  (62  FR  8862)  that 
amended  the  effective  date  of 
modifications  to  the  GCNP  SFRA  that 
were  codified  in  an  earlier  final  rule 
published  on  December  31, 1996.  This 
action  delayed  the  effective  date  for  14 
CFR  sections  93.301,  93.305,  and  93.307 
of  the  final  rule  and  reinstated  portions 
of  SFAR  50-2  and  amended  the 
expiration  date  of  thai  SFAR.^ 

On  May  15, 1997,  the  FAA  published 
an  NPRM  (62  FR  26902;  Notice  97-6), 
which  proposed  to  amend  two  of  the 
flight-free  zones  within  the  GCNP  by 
establishing  two  corridors  through  the 
flight-fi^e  zones.  The  first  corridor 
through  the  Bright  Angel  Flight-Free 
Zone  would  have  been  an  incentive 
corridor  to  be  used  only  by  the  most 
noise  efficient  air  toiu"  aircraft.  The 
second  corridor  in  the  Toroweap/ 
Shinumo  Flight-Free  Zone  through  the 
National  Canyon  area  would  have 
created  a  marketable  air  tour  route  in 
the  central  section  of  the  Park  while 
addressing  some  concerns  of  the  Native 
Americans. 

After  implementation  of  certain 
provisions  of  the  final  rule,  the  FAA 
discovered  that  it  had  underestimated 
the  number  of  commercial  air  tour 
aircraft  operating  in  GCNP  in  1995.  The 
FAA  reevaluated  the  economic  and 
environmental  analyses  completed  for 
the  final  rule  in  light  of  this  new 
information  and  determined  that  the 
changes  were  not  of  such  magnitude  as 
to  affect  the  Agency's  position  on  the 
implementation  of  the  final  rule.  On 
October  31,  1997,  the  FAA  published  a 
noUce  of  clarification  (62  FR  58898)  to 
set  forth  its  reevaluation  of  the 
economic  and  environmental  impacts 


2  The  effective  date  for  14  CFR  93.301   93.305. 
and  93.307  was  delayed  by  subsequent  amendments 
(62  FR  66248;  63  FR  67544:  64  FR  51  j2,  65  FR 
5395;  65  FR  69846;  66  FR  1002,  66  FR  16582)  until 
finally  becoming  effective  on  April  19,  2001. 


associated  with  the  Special  Flight  Rules 
in  the  Vicinity  of  Grand  Canyon 
National  Park  (GCNP)  Final  Rule, 
published  on  December  31,  1996. 

On  July  15, 1998,  the  FAA  pubhshed 
an  SNPRM  (63  FR  38232)  to  the  Noise 
Limitations  NPRM  published  on 
December  31,  1996,  removing  from 
consideration  two  sections  that 
proposed  to  establish  a  corridor  in  the 
Toroweap/Shinumo  Flight-Free  Zone 
through  the  National  Canyon  area  as  an 
incentive  route  for  quiet  technology 
aircraft.  The  FAA,  inconsultation  with 
the  NPS,  removed  these  two  sections 
from  the  NPRM  because  comments 
submitted  by  the  air  tour  operators,  the 
environmentalists,  and  the  Native 
Americans  led  the  two  agencies  to 
conclude  that  the  National  Canyon  air 
tour  route  was  not  a  viable  option.  At 
the  same  time,  the  FAA  withdrew 
NPRM  Notice  97-6,  which  had 
proposed  quiet  technology  incentive 
corridors  in  the  Park  (63  FR  38233)— 
Bright  Angel  and  the  National  Canyon 
corridors. 

On  January  26, 1999.  the  NPS 
published  for  comment  a  public  notice 
of  agency  policy,  "Evaluation 
Me^odology  for  Air  Tour  Operations 
Over  Grand  Canyon  National  Park"  (64 
FR  3969).  This  noise  assessment 
methodology  became  effective  on  July- 
14.  1999  (64  FR  38006).  The  new  policy 
adopted  refinements  to  NPS'  noise 
evaluation  (i.e.,  impact  assessment) 
methodology  for  air  tour  operations  over 
GCNP.  Specifically,  the  refinements 
adopted  a  two-zone  system  for  assessing 
impacts  related  to  substantial 
restoration  of  natural  quiet  at  GCNP.  In 
Zone  One,  encompassing  about  one- 
third  of  the  Park's  area,  the  threshold  of 
noticeability  previously  used  in  noise 
modeling  for  environmental  analyses, 
related  to  GCNP  air  tours  remains 
unchanged  (i.e.,  the  level  at  which 
people,  otherwise  preoccupied,  would 
notice  the  noise,  determined  to  be  the 
average  A-weighted  natural  ambient 
level  plus  3  decibels(dB)).  In  Zone  Two, 
encompassing  about  two-thirds  of  the 
Park's  area,  the  threshold  for  the  onset 
of  impact  is  audibiHty  (i.e..  the  level  at 
which  aircraft  can  begin  to  be  heard  oy 
people  with  normal  hearing,  determined 
to  be  8dB  below  the  average  A-weighted 
natural  ambient  level  at  GCNP).  Because 
the  noise  model  used  to  assess  air  tour 
overflight  noise  in  the  park  is  based 
upon  A-weighted  data,  the  adjustments 
of  +3  and  -  8  dB  are  the  respective 
conversion  factors  related  to  the 
thresholds  of  noticeabiUty  and 
audibility  in  terms xif  the  noise 
frequency  on  the  one-third-octave  band. 

On  July  9,  1999,  the  FAA  published 
two  NPRMs.  One  proposed  to  modify 
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the  dimensions  of  the  GCNP  SFRA  (64 
FR  37296;  Notice  99-11);  the  other  (64 
FR  37304;  Notice  99-12)  to  limit  the 
number  of  commercial  air  tours  that 
could  be  conducted  in  the  GCNP  SFRA 
and  to  revise  the  reporting  requirements 
for  commercial  air  tours  in  the  SFRA.  A 
final  rule  on  the  latter  proposal  was 
published  on  April  4,  2000  (65  FR 
17708).  The  rule  temporarily  limits 
commercial  air  tours  in  the  SFRA  at  the 
level  reported  to  the  FAA  by  the 
operators  for  the  year  May  1,  1997-April 
30,  1998  (the  base  year),  pending 
implementation  of  the  comprehensive 
noise  management  plan.  During  the 
implementation  of  the  commercial  air 
tour  limitation,  the  FAA  and  the  NPS 
will  collect  further  information 
regarding  Commercial  SFRA  operations 
and  aircraft  noise  in  GCNP.  The  NPS 
and  the  FAA  will  use  the  information 
collected  diu'ing  this  time  to  determine 
whether  the  "substahtial  restoration  of 
natuiral  quiet"  had  been  achieved  at 
GCNP.  In  the  event  that  the  agencies 
determine  that  the  statutory  goal  is  not 
met  through  the  various  noise 
mitigation  techniques  adopted,  the  FAA 
and  NPS  will  need  to  take  further  steps 
to  achieve  the  substantial  restoration  of 
natural  quiet.  The  commercial  air  tour 
limitation  replaced  the  aircraft  cap  set 
forth  in  §  93.316(b). 

On  April  4,  2000,  the  FAA  also 
published  a  final  rule  (65  FR  17736) 
again  modifying  the  airspace  in  the 
SFRA.  This  rule  went  into  effect  on 
April  19.  2001.' 

The  National  Parks  Air  Tour 
Management  Act  of  2000 

The  National  Parks  Air  Tour 
Management  Act  of  2000  (the  Air  Tour 
Act)  was  enacted  on  April  5,  2000,  as 
Title  VIII  of  Public  Law  106-181  (Pub. 
L.  106-181).  The  Air  Tour  Act  applies 
to  "commercial  air  tour  operations" 
occmring  over  a  unit  of  the  national 
park,  or  within  V2  mile  outside  the 
boundary  of  any  national  park,  or  tribal 
lands  within  or  abutting  a  national  park. 
Section  804  of  the  Air  Tour  Act  states 
that  "within  12  months  after  the  date  of 
its  enactment  (April  5,  2000],  the 
Administrator  shall  designate 
reasonably  achievable  requirements  for 
fixed-wing  and  helicopter  aircraft 
necessary  for  such  aircraft  to  be 
considered  as  employing  quiet  aircraft 
technology  for  purposes  of  this  section." 
If  the  Administrator  determines  that  it  is 
not  possible  to  make  such  designation 
before  April  5.  2001.  the  Administrator 


^The  effectivo  date  for  (he  airspace  modification 
rule  was  delayed  by  subsequent  amendments  (65 
FR  60846:  66  FK  1002:  66  FR  16S82)  until  becoming 
effective  on  April  19.  2001. 


shall  transmit  to  Congress  a  report  on 
the  reasons  ior  not  meeting  such  time 
period  and  the  expected  date  of  such 
designation.  Additionally,  Congress 
mandated  that  once  such  a  designation 
had  been  made,  those  conunercial  air 
tour  operators  who  employ  quiet  aircraft 
technology  shall  not  be  subject  to  the 
commercial  air  tour  operations  flight 
allocations  at  GCNP.  "*   *   *  provided 
that  the  cumulative  impact  of  such 
operations  does  not  increase  noise  at 
Grand  Canyon."  Finally,  the  Air  Tour 
Act  also  directs  that  the  Administrator, 
in  consultation  with  the  Director  and 
the  advisory  group,  shall  establish,  by 
rule,  routes  or  corridors  for  commercial 
air  tour  operations  by  fixed-wing  or 
helicopter  aircraft  that  employ  quiet 
aircraft  technology  at  Grand  Canyon 
National  Park,  "*  *  *  provided  that 
such  routes  or  corridors  can  be  located 
in  areas  that  will  not  negatively  impact 
the  substantial  restoration  of  natiu°al 
quiet,  tribal  lands,  or  safety." 

National  Parks  Overflights  Advisory 
Group  (NPOAG) 

On  March  12,  2001,  the  NPS  and  FAA 
in  accordance  with  the  Air  Tour  Act, 
invited  persons  interested  in 
participating  on  the  NPOAG  to  send  a 
letter  to  the  FAA  by  April  2,  2001  (66 
FR  14429).  The  NPOAG  membership 
was  aimounced  on  June  19,  2001  (66  FR 
32974). 

In  accordance  with  the  Air  Tour  Act, 
the  advisory  group  will  provide  advice, 
information,  and  recommendations  to 
the  Administrator  and  the  Director — 

(1)  On  the  implementation  of  this  title 
[the  Air  Tour  Act)  and  the  amendments 
made  by  this  title; 

(2)  On  commonly  accepted  quiet 
aircraft  technology  for  use  in 
commercial  air  tour  operations  over  a 
national  park  or  tribal  lands,  which  will 
receive  preferential  treatment  in  a  given 
air  tour  management  plan; 

(3)  On  other  measures  that  might  be 
taken  to  accommodate  the  interests  of 
visitors  to  national  parks;  and 

(4)  At  the  request  of  the  Administrator 
and  the  Director,  safety,  environmental, 
and  other  issues  related  to  commercial 
air  tour  operations  over  a  national  park 
or  tribal  lands. 

The  Air  Toiu'  Act  also  requires  FAA 
to  consult  with  the  advisory  group  and 
the  NPS  on  the  establishment  of  routes 
or  corridors  for  commercial  air  toiu 
operations  by  fixed-wing  and  helicopter 
aircraft  that  employ  quiet  aircraft 
technology  for — 

(1)  Tours  of  the  Grand  Canyon 
originating  in  Clark  County,  Nevada; 
and 


(2)  'Local  loop'  tours  originating  at  the 
Grand  Canyon  National  Park  Airport,  in 
Tusayan,  Arizona. 

GCNP  Aircraft  Noise  Model  Validation 
Study 

The  noise  modeling  used  in  all  of  the 
GCNP  environmental  documents  to 
date,  remains  the  best  science  currently 
available  and  produces  results 
consistent  with  available  data.  However, 
as  noise  modeling  is  a  constantly 
evolving  technology,  both  agencies  are 
committed  to  making  appropriate 
adjustments  to  the  approaches  and 
methodologies  as  new  knowledge  or 
science  becomes  available.  In  1999,  the 
NPS  and  the  FAA  jointly  funded  a  noise 
model  validation  study  to  determine  the 
degree  of  accuracy  and  precision  of 
existing  computer  models.  This  study 
compares  the  existing  candidate  models 
for  assessing  air  tour  noise  exposure 
with  noise  measurements  taken  in 
GCNP.^  The  ongoing  noise  model 
validation  effort  is  part  of  the  FAA  and 
NPS  commitment  to  work  cooperatively 
to  meet  the  mandated  goal  of  a  * 
substantial  restoration  of  natural  quiet 
m  GCNP.  The  final  results  of  this 
project,  when  they  become  available, 
could  have  an  effect  on  both  the 
determination  of  substantial  restoration 
of  natural  quiet  already  achieved  and 
the  evaluation  of  alternative  means  of 
implementing  quiet  technology. 

As  part  of  the  Noise  Model  Validation 
Study  efforts,  the  agencies  jointly 
formed  the  Technical  Review 
Committee  (TRC)  to  review  and 
comment  on  various  technical  issues 
that  may  arise  related  to  the 
measurement,  quantification  and 
analysis  of  soundscapes.  The  TRC  is 
composed  of  eight  acoustics  and 
statistical  experts  from  academia, 
private  companies,  and  government 
agencies. 

Environmental  Review 

In  accordance  with  FAA  Order 
1050. ID,  Appendix  4,  Paragraph  4.j,  the 
FAA  has  determined  that  this  proposed 
rulemaking  is  categorically  excluded 
from  environmental  review.  The 
proposed  rulemaking  establishes  quiet 


*The  candidate  models  being  validated  are: 

1.  The  FAA's  Integrated  Noise  Model,  which  has 
been  modified  to  address  air  tour  aircraft  noise 
exposure  in  GCNP  and  is  referred  to  as  the  GCNP 
Integrated  Noise  .Model  (GQNM). 

2.  The  National  Park  Service  Overflight  Decision 
Support  System  (NODSS)  designed  and 
programmed  specifically  for  park  applications  to 
consider  audibility,  significant  changes  in  terrain 
elevation,  and  shielding  due  to  terrain. 

3.  NOISEMAP  Simulation  Model  (NMSIM) 
developed  by  the  U.S.  Air  Force  and  the  National 
Aeronautics  and  Space  Administratioo  (NASA)  to 
simulate  aircraf)  single  event  noise  levels. 
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technology  designations  for  air  tour 
aircraft  operating  in  GCNP.  It  does  not 
impose  a  phase-out  or  any  alteration  of 
any  air  tour  operator's  fleet  of  aircraft. 
In  addition,  the  proposed  rulemaking 
does  not  lift  the  operations  limitation, 
alter  any  flight  corridors  through  the 
Park,  or  make  any  change  to  the  SFRA. 
Finally,  the  FAA  notes  that  this 
proposed  rulemaking  has  no  impact  on 
substantial  restoration  of  natural  quiet  at 
GCNP  and  environmental  and  economic 
impacts  will  depend  upon  other  future 
incentives  yet  to  be  defined. 
Accordingly,  this  proposed  rulemaking 
will  not  individually  or  ciunulatively 
have  a  significant  effect  on  the  human 
envirorunent. 

Consultation  With  Afifected  Indian 
Tribes 

Six  Native  American  communities 
represented  by  eight  separate  tribal 
governments  have  ancestral  ties  to  the 
Grand  Canyon.  Three  of  these 
communities  have  reservations  that 
border  the  GCNP,  the  Navajo  Nation  to 
the  east,  and  the  Havasupai  and 
Hualapai  Tribes  to  the  south.  The 
Department  of  Transportation  (DOT), 
FAA,  DOI,  NPS,  Advisory  Council  on 
Historic  Preservation  (ACHP),  Bureau  of 
Indian  Affairs  (BLA),  and  Arizona  State 
Historic  Preservation  Officer  (SHPO) 
have  consulted  with  these  tribes,  on  a 
Govemment-to-Government  basis, 
according  to  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA),  the  National  Historic 
Preservation  Act  (NHPA).  and  the 
Council  on  Environmental  Quality 
regulations  and  other  applicable  laws 
and  Executive  Orders. 

In  accordance  with  section  106  of  the 
NHPA.  the  FAA  issued  a  Determination 
of  No  Adverse  Effect  to  the  Traditional 
Cultural  Properties  (TCPs)  for  all  of  the 
tribes  and/or  nations,  except  the 
Hualapai  Tribe,  for  the  April  2000. 
rulemaking  actions  associated  with  the 
SFRA  in  the  vicinity  of  the  GCNP.  As  to 
the  Hualapai  Tribe,  the  FAA  along  with 
the  NPS.  the  Advisory  Council  on 
Historic  Preservation,  the  Hualapai 
Tribal  Historic  Preservation  Officer 
(THPO)  and  the  Hualapai  Department  of 
Cultural  Resources  signed  a 
Programmatic  Agreement  on  January  24, 

2000,  related  to  section  106  compliance 
and  their  TCPs. 

Due  to  new  safety  concerns  raised  by 
the  Air  Tour  Operators  related  to  the 
route  and  airspace  modifications  on  the 
East  End  of  the  SFRA,  only  those 
modifications  from  west  of  the  Dragon 
Corridor  were  implemented  on  April  19, 

2001.  In  accordance  with  section  106  of 
the  NHPA,  if  modifications  are 
-proposed  for  the  East  End  conunercial 


air  tour  routes  and  airspace  to  address 
the  new  safety  concerns,  the  Navajo 
Nation  and  the  other  interested  Native 
American  tribes,  specifically  the  Hopi 
Tribe  and  Pueblo  of  Zuni  will  be 
notified. 

Public  Input 

The  FAA  has  reexamined  the  Noise 
Limitations  NPRM  in  light  of  the 
direction  provided  in  section  804  of  the 
Air  Tour  Act.  The  mandate  requires  the 
Administrator  to  designate  reasonably 
achievable  requirements  for  airplanes 
and  helicopters  necessary  for  such 
aircraft  to  be  considered  as  employing 
quiet  aircrsift  technology  for  purposes  of 
this  section  of  the  Act.  The  proposed 
quiet  technology  designations  require 
air  toiu-  aircraft  to  be  categorized 
according  to  each  aircraft's  noise 
efficiency.  The  eventual  goal  is  to  assist 
the  NPS  in  achieving  its  statutory 
mandate  imposed  by  Pub.  L.  100-91  to 
provide  for  the  substantial  restoration  of 
natural  quiet  and  experience  in  the 
GCNP.  This  proposed  rulemaking  is 
related  to  and  consistent  with  other 
rulemaking  actions  being  implemented 
by  the  FAA  concerning  the  (JCNP. 

In  addition,  the  SNPRM  does  not 
propose  to  implement  the  provision  of 
the  National  Parks  Air  Tour 
Management  Act  of  2000  that  would 
permit  lifting  the  cap  on  conunercial  air 
tour  operations  in  the  Park.  The 
implementation  of  any  quiet  technology 
incentive  flight  corridors  and  the 
removal  of  operations  limitation  for 
quiet  technology  aircraft  will  be  the 
subject  of  future  rulemaking  as  the  FAA, 
in  consultation  with  the  NPS,  works 
with  an  advisory  group  composed  of 
representatives  of  general  aviation, 
commercial  air  tour  operations, 
environmental  concerns,  and  Indian 
Tribes. 

The  SNPRM  also  disposes  of  the 
comments  that  were  received  in 
response  to  the  Noise  Limitations  NPRM 
(61  FR  69334).  That  NPRM  proposed  to 
establish  noise  limitations  for  certain 
aircraft  operated  in  the  vicinity  of 
(^NP.  The  Noise  Limitations  NPRM 
had  three  parts:  (1)  Establish  incentive 
flight  corridor  through  the  National 
Canyon;  (2)  categorize  aircraft  by  noise 
efficiency;  and  (3)  remove  the  aircraft 
cap  for  the  most  noise  efficient  aircraft. 

Interested  persons  were  invited  to 
participate  in  the  rulemaking  action  by 
submitting  written  data,  views,  or 
comments.  The  comment  period  for  the 
NPRM  closed  March  31, 1997.  The 
comment  period  for  the  draft 
Environmental  Assessment  also  closed 
on  March  31,  1997.  In  response  to  the 
NPRM  the  FAA  received  107  comments. 
All  comments  received  were  considered 


before  issuing  this  SNPRM.  An  analysis 
of  the  comments  not  previously 
addressed  in  other  rulemakings  is 
provided  below.  The  FAA  responses 
take  into  account  related  Federal  actions 
since  1996. 

Commenters  include  air  tour 
operators  and  their  representatives, 
environmental  groups,  sightseeing 
organizations.  Native  American  tribes, 
pilots  and  pilot  associations,  and 
individuals.  Most  commenters  do  not 
support  some  or  all  aspects  of  the 
proposal.  Generally,  air  toiu  operators 
who  do  not  currently  operate  quiet 
aircraft  are  against  a  phase-out  of  noisier 
aircraft  as  proposed  in  1996:  one  Native 
American  tribe  was  against  the  proposal 
in  the  Noise  Limitations  NPRM  to 
reintroduce  a  flight  route  through  the 
National  Canyon;  while  environmental 
organizations  argue  that  by  itself  the 
Noise  Limitations  NPRM  would  not 
adequately  restore  the  natural  quiet  to 
GCNP., 

1.  General  Comments  on  Proposal 

The  FAA  received  a  number  of 
general  comments  on  the  NPRM, 
including  comments  related  to  statutory 
issues,  procedural  complaints,  and 
environmental  concerns.  Eagle  Canyon 
Airlines  (Eagle)  (54).  Vision  Air  (Vision) 
(61).  and  King  Airlines,  Inc.  (King)  (56) 
state  that  the  Noise  Limitations  NPRM 
failed  to  identify  the  basis  for  the  FAA's 
statutory  authority  for  the  proposed 
rulemaking. 

These  commenters  state  that  the 
Overflights  Act  gave  the  FAA  the  legal 
authority  to  issue  SFAR  50.  but  not  to 
take  further  action  beyond  that.  These 
commenters  also  state  that  the  FAAs 
reliance  on  its  general  authority,  as 
stated  in  the  FAA  Act.  for  the  Noise 
Limitations  NPRM  is  misplaced.  The 
FAA  Act  of  1958  does  not  give  the  FAA 
authority  to  protect  "environmental 
values"  or  to  promulgate  a-noise 
management  plan,  according  to  these 
commenters. 

The  Helicopter  Association 
International  (HAI)  (63)  states  that  the 
proposals  are  arbitrary  and  capricious 
because  unbiased  data  demonstrate  that 
natural  quiet  has  been  restored  at  GCNP 
and  air  toiu  aircraft  ciurendy  operating 
at  CJCNP  are  fully  certificated  by  the 
FAA  and  in  compliance  ^ith  all 
applicable  FAA  safety  and  operating 
regulations. 

The  (General  Aviation  Manufacturers 
Association  (GAMA)  (64)  states  that  the 
NPRM  does  not  contain  the  necessary 
scientific  data  or  substantiation  to  prove 
that  the  proposal  will  accomplish  its 
goal.  GAMA  believes  thft  basing  a 
rulemaking  on  a  broad  and  indefinite 
range  of  terms  and  objectives,  such  as 
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"interference"  or  "annoyance"  of 
visitors  and  "substantial  restoration  of 
natural  quiet,"  is  subjective  and 
arbitrary.  GAMA  fears  that  introducing 
noise  limitations  and  forced  attrition  for 
aircraft  presently  operating  in  the 
vicinity  of  GCNP  could  be  the  beginning 
of  a  process  that  could  progressively 
tear  down  the  entire  U.S.  aviation 
system.  GAMA  believes  that,  if  FAA's 
strategy  were  applied  to  the  vast  holding 
of  federal  lands,  federal  parks,  state 
lands  and  state  parks,  it  would  severely 
impact  the  use  of  general  aviation 
aircraft  and  some  commercial  airliners 
as  well. 

Twin  Otter  (45)  believes  that  quiet 
technology  is  the  solution  to  the 
problem  of  achieving  substantial 
restoration  of  natural  quiet  to  the  GGNP. 
However,  the  alternative,  caps,  curfews, 
and  more  limitations  on  how  air  tours 
can  be  conducted,  is  totally 
unacceptable. 

Lake  Mead  Air  (26,  53)  suggests  that 
protecting  the  park  experience  from 
noise  will  be  more  effectively 
accomplished  by  routing  traffic  away 
from  the  park  visitors  than  by  use  of 
quiet  technology  and  altitude. 

Clark  County  Department  of  Aviation 
and  the  Las  Vegas  Convention  and 
Visitors  Authority  (Clark  County)  (62) 
believe  that  the  piecemeal  nature  of  the 
FAA's  Grand  Canyon  rulemaking  makes 
it  impossible  for  the  public  to 
meaningfully  comment  on  the 
proposals.  Clark  County  suggests  that 
the  FAA  propose  its  entire  Grand 
Canyon  strategy — flight-free  zones,  tour 
routes,  quiet  aircraft  requirements,  and 
other  measures — as  one  package,  so  that 
the  public  can  determine  the  overall 
program. 

Tne  United  States  Air  Tour 
Association  (USATA)  (60)  states  that  all 
of  the  various  regulatory  actions  being 
implemented  by  the  FAA  should  be 
combined  into  a  single  rulemaking  effort 
to  ensure  that  all  the  relevant  issues  are 
addressed  as  an  integrated  whole. 

Bell  Helicopter  Textron  (91)  and  the 
Professional  Helicopter  Pilots 
Association  (85)  believe  that  there  are 
substantial  issues  in  controversy  in  this 
proposal,  which  should  necessitate  the 
use  of  negotiated  rulemaking  by  means 
of  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  process. 

The  Sierra  Club,  Angeles  and  Grand 
Canyon  Chapters  (38.  75.  76),  opposes 
the  {>ermissive  growth  of  the  air  tour 
industry  in  the  GCNP.  The  level  of  flight 
operations  should  be  reduced  to  the 
1975  levels. 

The  Sierra  Club.  Grand  Canyon 
Chapter.  believefK  that  the  Noise 
Limitations  NPRM  can  be  part  of  an 
acceptable  plan,  but  would  not  by  itself 


substantially  restore  natural  quiet  at 
GCNP.  The  proposal,  would  not  bring 
GCNP  into  compliance  with  the 
Overflights  Act.  nor  would  it  bring  the 
park  into  compliance  with  the 
management  objectives  of  the  GCNP 
General  Management  Plan.  Furthermore, 
the  proposal  would  not  implement  the 
actions  directed  by  President  Clinton  in 
his  Earth  Day  memorandum  (April 
1996).  The  Overflights  Act  directs  the 
FAA  to  implement  the 
recommendations  of  the  NPS.  revised 
only  for  safety.  The  FAA  has  ignored  the 
law  in  this  regard  and  continues  to 
promote  the  air  tour  industry. 

FAA  Response 

The  Overflights  Act  charged  the  FAA. 
in  concert  with  the  DOI.  to  enact 
rulemaking  and  take  what  action  is 
necessary  to  substantially  restore  the 
natural  quiet  and  experience  of  our 
national  parks,  and  to  protect  the  public 
health  and  safety  from  adverse  effects 
associated  with  overflights.  This 
mandate  granted  the  FAA  with  the 
necessary  authority  to  promulgate  any 
rule  recommended  by  the  NPS  to  effect 
the  substantial  restoration  of  the  natural 
quiet  and  experience  provided  the  FAA 
did  not  have  any  safety  concerns.  The 
practical  effect  of  this  second 
requirement  is  to  ensure  safe  overflight 
of  the  GCNP  by  air  tour  aircraft. 

With  the  enactment  of  the  Air  Tour 
Act.  the  FAA  has  the  authority  to 
"preserve,  protect,  and  enhance  the 
environment  by  minimizing,  mitigating, 
or  preventing  the  adverse  effects  of 
aircraft  overflights  on  public  and  tribal 
lands."  See  section  802  of  the  Act.  Thus, 
it  is  clear  that  the  FAA  has  the  authority 
to  promulgate  these  rules.  Additionally. 
in  accordance  with  the  Air  Tour  Act,  the 
FAA  has  established  the  NPOAG  to 
provide  advice  and  counsel  on  the 
implementation  of  quiet  aircraft 
technology  at  GCNP. 

The  FAA  notes  that  in  order  to 
accomplish  the  goal  of  substantial 
restoration  of  natural  quiet,  it  is 
necessary  to  proceed  with  different 
types  of  regulations:  (1)  Those  rules 
restricting  airspace  and  limiting  where 
air  tour  flights  may  go:  (2)  those  rules 
limiting  the  number  of  air  tours;  and  (3) 
those  rules  limiting  the  noise  generated 
by  air  tour  aircraft.  It  is  for  this  reason 
that  the  FAA  has  adopted  rules  to 
enhance  flight-ft«e  zones,  modify  the 
route  structure,  and  limit  the  number  of 
air  tours  in  GCNP. 

2.  Natural  Quiet 

A  number  of  commenters  address  the 
question  of  whether  the  proposals 
would  contribute  to  the  substantial 
restoration  of  natural  quiet  in  the  GCNP. 


Grand  Canyon  Trust  (Trust)  (72)  makes 
the  following  general  observations: 

(1)  Whatever  regulatory  scheme  is 
ultimately  implemented,  that  scheme 
must  comply  with  the  Overflights  Act, 
and  NPS,  not  the  FAA,  must  determine 
whether  and  when  natural  quiet  is 
substantially  restored. 

(2)  The  FAA  must  implement  rules 
that  immediately  restore  natural  quiet  to 
the  canyon. 

(3)  The  proposed  rule  must  be 
substantially  revised  and  strengthened 
because  it  will  permit  an  immediate 
degradation  of  natural  quiet. 

(4)  Any  revisions  to  the  proposed  rule 
will  have  to  include  an  immediate 
conversion  to  the  quietest  aircraft  and  a 
cap  on  the  number  of  tour  operators  at 
well  below  the  1987  level. 

The  Sierra  Club,  Grand  Canyon 
Chapter  (76),  states  that  the  detectability 
level  for  defining  natural  quiet  should 
be  less  than  5,  rather  than  17,  which  is 
used  by  NPS.  The  higher  criterion 
shows  an  unrealistic  prevalence  of 
natural  quiet.  Furthermore,  the 
definition  of  "substantial  restoration  of 
natural  quiet"  is  flawed.  A  more  - 
appropriate  definition  would  require 
natural  quiet  all  of  the  time  in  most  of 
the  park,  and  would  require  natural 
quiet  most  of  the  day  in  the  rest  of  the 
park.  Congress  mandated  action  to 
restore  natural  quiet  and  to  reduce 
negative  impact  from  aircraft.  The  FAA 
and  NPS  policy  of  ignoring  the  effects 
of  all  aircraft  except  tour  aircraft  is 
inappropriate. 

,    HAI  (63)  states  that  banning  some 
aircraft  is  not  necessary  to  achieve 
"restoration  of  natiu'al  quiet"  in  GCNP, 
even  when  natural  quiet  is  measured  in 
the  terms  used  by  the  NPS.  HAI  points 
out  that  the  FAA's  Draft  Environmental 
Assessment  (DEA),  which  accompanied 
the  Noise  Limitations  NPRM,  states  that 
natural  quiet  at  GCNP  is  within  one 
percent  of  the  NPS's  goals  without  the 
imposition  of  any  aircraft  ban.  HAI  also 
believes  that,  in  estimating  aircraft 
operational  and  performance  data,  the 
FAA  used  inaccurate  data  and  incorrect 
assumptions,  thereby  substantially 
overestimating  the  sound  generated  by 
the  aircraft  used  in  tour  operations  at 
GCNP.  HAI  further  states  that  the  FAA 
substantially  underestimated  the  degree 
to  which  natural  quiet  has  been  restored 
under  SFAR  50-2,  and  that,  if  the 
iiftpact  of  aircraft  overflight  soimd  is 
measured  in  terms  of  visitor  experience 
at  GCNP.  the  data  demonstrate  that 
natural  quiet  has  been  restored  to  the 
Park.  HAI  believes  that  the  FAA's 
aircraft  sound  prediction  model 
substantially  underestimates  ground 
attenuation  effects  and  that  FAA  ... 
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estimates  of  ambient  soimd  at  GCNP  are 
unrealistically  low. 

Bell  Helicopter  Textron  (91)  states 
that  the  ambient  noise  projections 
assigned  to  different  areas  of  the  Park 
are  unrealistically  low.  This  has  the 
resultant  effect  of  greatly  overstating 
how  long  the  aircraft's  sound  is 
detectable.  Equally  as  damaging  as  this 
unrealistic  projection  is  the  assimiption 
that  there  is  no  lateral  attenuation  of 
aircraft  sound  in  the  Grand  Canyon. 
Such  false  assumptions  understate  the 
substantial  restoration  of  natural  quiet 
that  currently  exists  in  the  GCNP. 

Clark  County  (62)  comments  that  the 
FAA  has  provided  no  adequate  basis  to 
demonstrate  the  reasonableness  of  the 
defined  "natural  quiet"  goal.  Further, 
the  FAA's  "time  audible"  metric  does 
not  reasonably  measure  natural  quiet. 
Clark  County  also  states  that  the  models 
used  to  estimate  aircraft  audibility  have 
not  been  adequately  explained  and  may 
overstate  the  extent  to  which  aircraft 
can  be  heard. 

FAA  Response 

Since  the  issuance  of  the  Noise 
Limitations  NPRM,  the  NPS  published  a 
public  notice  of  agency  policy  (64  FR 
3969)  titled  Evaluation  Methodology  for 
Air  Tour  Operations  Over  Grand 
Canyon  National  Park.  Comments  to  this 
notice  were  solicited  and  addressed  by 
NPS.  The  policy  refined  the  NPS'  noise 
evaluation  (i.e.,  impact  assessment) , 
methodology  for  air  tour  operations  over 
GCNP.  Specifically,  the  refinements 
included  a  two-zone  system  for 
assessing  impacts  related  to  substantial 
restoration  of  natural  quiet  at  GCNP. 

The  ongoing  noise  model  validation 
effort  is  also  part  of  the  FAA  and  NPS 
commitment  to  work  cooperatively  to 
meet  the  mandated  goal  of  substantial 
restoration  of  natural  quiet  in  GCNP. 
The  noise  modeling  used  in  all  of  the 
GCNP  environmental  documents  to 
date,  is  the  best  science  ciuxently 
available.  However,  as  noise  modeling  is 
a  constantly  evolving  technology,  both 
agencies  are  committed  to  making 
appropriate  adjustments  to  the 
approaches  and  methodologies  as  new 
knowledge  or  science  becomes 
available. 

With  regard  to  the  ambient  noise 
database  and  the  lateral  attenuation 
calculation,  the  GCNP  aircraft  noise 
model  validation  project  will  address 
these  facets.  All  existing  evidence, 
including  field  measurements,  support 
both  the  choice  of  an  ambient  noise 
level  data  file  for  the  Park  and  the 
decision  to  suppress  INM's  lateral 
attenuation  algorithm  for  GCNP  noise 
modeling.  In  accordance  with  the  Air 
Tour  Act,  the  implementation  of  quiet 


technology  is  part  of  the  Advisory 
Group  consultative  process.  The  FAA 
and  NPS  recognize  diat  conversion  to 
quiet  technology  aircraft  in  the  GCNP 
will  not  likely  result  in  achieving 
complete  substantial  restoration  of 
natural  quiet  at  GCNP. 

3.  Native  American  Tribal  Concerns 

The  Hualapai  Tribe  (52)  states  that  it 
supports  the  use  of  quiet  technology  and 
generally  supports  the  NPRM  with  the 
following  exceptions:  (1)  The  FAA  has 
failed  to  consult  with  the  Hualapai 
Tribe  on  a  govemment-to-govemment 
basis  as  required  by  federal  law;  (2)  the 
multiple  rulemakings  published  by  the 
FAA  on  the  GCNP  make  the  comment 
process  more  cumbersome,  more 
expensive,  and  obscures  the  cumulative 
impact  of  the  respective  parts  of  the 
rulemakings;  (3)  there  has  been  a  double 
standard  with  respect  to  testing  noise 
impact  since  no  on-thn-ground  noise 
testing  and  modeling  has  been 
undertaken  with  respect  to  the  Hualapai 
Reservation,  in  collaboration  with  the 
Tribe;  (4)  the  FAA  needs  to  look  at 
alternatives  to  quiet  technology  such  as 
location  of  air  tour  routes  and  caps;  (5) 
there  need  to  be  "Tribal  Flight  Free 
Zones"  to  protect  cultural  resources  and 
practices,  natural  resources,  and  tourism 
industry,  as  well  as  limitations  on  the 
number  of  NPS  flights  over  the  Hualapai 
Reservation;  (6)  the  FAA  should 
delegate  to,  or  share  with,  the  Hualapai 
Tribe  oversight  authority  to  make  sure 
that  the  quiet  technology  rules  are  being 
complied  with  over  the  Reservation;  and 
(7)  there  should  be  an  exemption  from 
quiet  technology  requirements  for  tribal 
administrative  flights,  analogous  to  the 
NPS  exemption,  to  avoid  burdening  the 
Tribe's  sovereign  authority  to  run  its 
own  government  and  administer  its 
lands. 

FAA  Response 

The  FAA  has  been  consulting  with 
the  Hualapai  in  accordance  with  the 
provisions  of  the  President's  April  24, 
1994,  memorandum  on  Government-to- 
Govemment  Consultation  with  Native 
American  Tribes,  and  section  106  of  the 
NHPA.  The  FAA  has  had  numerous 
meetings  with  representatives  of  the 
Tribe's  natural  resources  and  cultural 
resource  agencies  since  1996. 
Additionally,  the  Hualapai  have  been 
part  of  the  FAA  and  the  NPS  ongoing 
discussions  with  the  other  individual 
tribes.  The  Hualapai  have  also 
commented  on  several  issues  that  have 
been  addressed  in  previous  rulemakings, 
and  were  a  cooperating  agency  on  the 
February  2000  Final  Supplemental 
Environmental  Assessment  (FSEA).  The 
FAA  responded  to  Hualapai  comments 


similar  to  those  noted  above  in  the  2000 
FSEA.  See  Appendix  G  of  the  FSEA. 

The  FAA  has  moved  forward  to 
implement  recommendations  from  the 
NPS  after  completing  a  safety  review  of 
the  NPS  recommendations.  This  is 
consistent  with  the  provisions  of  the 
Overflights  Act.  In  each  rulemakiiig  the 
FAA  attempts  to  outline  the  rulemaking 
historj'  and  economic  impact.  Some  of 
these  recommendations  that  have  been 
finalized  in  the  last  two  years  are 
consistent  with  the  Hualapai 's 
conunents  on  revising  air  tour  routes 
and  adopting  limitations  on  the  number 
of  air  tours  in  GCNP.  See  65  FR  17708 
and  65  FR  17736. 

In  accordance  with  section  106  of  the 
NHPA,  the  FAA  issued  a  Determination 
of  No  Adverse  Effect  to  the  Traditional 
Cultural  Properties  (TCPs)  for  all  of  the 
tribes  and/or  nations,  except  the 
Hualapai  Tribe,  for  the  rulemaking 
actions  associated  with  the  SFRA  in  the 
vicinity  of  the  GCNP.  As  to  the  Hualapai 
Tribe,  the  FAA  along  with  the  NPS.  the 
Advisory  Council  on  Historic 
Preservation,  the  Hualapai  THPO.  and 
the  Hualapai  Department  of  Cultural 
Resources  signed  a  Programmatic 
Agreement  on  January  24,  2000  related 
to  section  106  compliance  and  their 
TCPs.  The  FAA  notes  that  the  United 
States  generally  supports  leaving  the 
skies  open  to  aviation,  with  exceptions 
primarily  for  safety  and  security 
reasons.  Flight-free  zones  were  created 
in  GCNP  to  help  NPS  achieve 
substantial  restoration  of  natiu-al  quiet, 
pursuant  to  the  mandates  of  the 
Overflights  Act. 

The  FAA  notes  that  the  sole  purpose 
of  this  rule  is  to  define  quiet  technology. 
This  rule  contains  no  specific 
requirements  for  operators  to  convert  to 
quiet  aircraft.  Thus,  the  questjoii  of 
which  entities  are  responsible  for 
oversight  of  this  rule  is  not  relevant. 

In  response  to  the  request  for  an 
exemption  to  conduct  administrative 
flights,  the  FAA  reiterates  that  this  and 
other  rulemakings  affect  only  flights 
satisfying  the  definition  of  a  commercial 
air  tour  operation  contained  in  14  CFR 
93.303.  Moreover,  this  rule  does  not 
phase  out  aircraft  that  are  not 
designated  as  quiet  technology. 

4.  Classification  of  Aircraft  by  Noise 
Characteristics 

A  number  of  commenters  address  the 
issues  related  to  classification  based  on 
aircraft  certification,  as  well  as  the  three 
categories  of  aircraft  classification 
contained  in  the  Noise  Limitations 
NPRM. 

Lake  Mead  Air  (26.  53)  believes  that 
the  standard  for  quiet  aircraft  should  not 
be  linked  to  the  Aircraft  Noise 
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Certification  provisions  prescribed  in  14 
CFR  part  36.  and  listed  in  AC  36-1 F. 
since  it  is  possible  for  aircraft  to  be 
reconfigured  and  flown  differently  than 
AC  36-1 F.  The  FAA  should  make  sound 
measuring  equipment  available  at  Las 
Vegas  and  Grand  Canyon  for 
determining  actual  flyover  sound  levels 
in  the  tour  "cruise  configuration."  If 
Category  A  aircraft  can  be  retrofitted  to 
Category  B  it  should  be  encouraged 
since  such  a  conversion  would  be  more 
easily  implemented  than  direct 
conversion  to  Category  C. 

Clark  County  (62)  states  that  the 
NPRM  will  unreasonably  and  arbitrarily 
burden  air  tour  operators  and  the  Las 
Vegas  tourist  economy.  However,  if  the 
FAA  based  its  categorization  of  aircraft 
on  noise  performance,  rather  than  on 
certification,  and  provided  options  for 
compliance  flexibility,  there  would  be 
significantly  less  burden  on  tour 
operators,  airborne  visitors,  and  the 
economy  of  the  Las  Vegas  area.  Clark 
County  states  that  it  conducted  a  study 
of  actual  ambient  and  aircraft  noise  in 
GCNP  in  an  attempt  to  validate  FAA's 
methodology  and  found  that  using 
certification  data,  as  a  basis  does  not 
accurately  represent  aircraft  noise  levels 
in  the  GCNP,  because  it  does  not 
account  for  actual  atmospheric  and 
operational  conditions  in  the  GCNP.  As 
a  result,  the  FAA  has  placed  aircraft  in 
the  noisier  A  or  B  categories  that  should 
belong  in  tlie  B  or  C  categories.  Clark 
County  states  that  the  NPRM  provides 
no  means  for  operators  to  comply  with 
the  performance  standards  through  the 
use  of  retrofitted  equipment,  quiet 
operating  procedures,  or  other 
enforceable  steps  to  reduce  noise.  This 
is  at  odds  with  the  federal  government's 
increasing  attempt  to  use  performance 
standards  and  provide  compliance 
flexibility  to  reduce  regulatory  biuden. 

An  airline  transport  pilot  (40)  states 
that  the  noise  propagation  of  a  propeller 
driven  airplane  is  largely  dependent  on 
the  design  and  speed  of  its  propeller. 
Design  and  speed  are  responsible  for  a 
greater  share  of  the  decibel  level 
discernible  in  the  hearing  range  than 
exhaust  output,  wiiig  shape,  loading  of 
the  airplane,  cowl  and  airframe 
vibration,  or  accessory  operation  (e.g.. 
flap  extension,  gear  drag  and  parasitic 
friction).  Since  the  design  and  speed 
factors  affect  all  aircraft  operating  in  the 
Grand  Canyon  a  simple  change,  for 
example,  operating  a  Cessna  207  at  2300 
RPM  instead  of  2400  or  2500  RPM,  can 
affect  whether  an  aircraft  should  be 
placed  in  oile  category  or  another,  if  the 
categories  are  defined  by  noise  values. 

Lake  Mead  Air  (26.  53)  states  that  the 
decibel  range  for  quiet  Category  C 
helicopters  starts  at  80  dB  whereas  the 


fixed-wing  threshold  is  69  dB.  If  80  dB 
meets  Category  C  standards  for 
.helicopters  it  should  also  meet  Category 
C  standards  for  fixed-wing. 

Eagle  (54)  states  that  its  F27  aircraft 
would  not  be  covered  under  the  NPRM. 
Size  (48  passenger),  noise  tests,  and 
decibel  adjustments  do  not  take  the  F27 
into  consideration. 

Professional  Helicopter  Pilots 
Association  (85)  states  that  the  existence 
of  aircraft  capable  of  achieving  the 
lower  sound  levels  is  still  in  the 
developmental  stage  such  that  only  one 
manufacturer  has  any  such  helicopters 
available  which  have  the  performance 
capability  for  air  tour  operations.  As  a 
result  the  NPRM  is  premature  and 
should  not  be  implemented  until 
technology  improves. 

The  Grand  Canyon  River  Guides 
(GCRG)  (50)  state  that  helicopters, 
which  are  generally  accepted  to  be  the 
most  obnoxious  of  airdraft  and  carry 
fewer  people,  should  not  fall  into 
Category  B.  but  should  be  put  into 
Category  A. 

Twin  Otter  (45)  states  that  it  is 
appropriate  to  take  into  account  both 
the  flyover  sound  level  and  aircraft 
passenger  seating  capacity  in 
establishing  which  models  qualify  as 
Category  C  aircraft  because  a  single 
Vistaliner  replaces  two  flights  with  the 
nine  passenger  Cessna  402/Piper 
Chieftain,  nearly  three  flights  in  the 
seven  passenger  Cessna  207  and  four 
flights  in  the  4-5  passenger  Bell 
Jetranger. 

Twin  Otter  adds  that  the-  Beechcraft 
C-99  and  the  Piper  Chieftain  could  be 
retrofitted  with  four  bladed  props,  as 
have  the  Vistaliners.  thus  converting 
them  to  Category  C  aircraft. 

Air  Vegas  (57)  believes  that  its  15 
Beechcraft  C-99  aircraft  should  be 
deemed  Category  C  since  it  utilizes  the 
same  basic  power  plant,  the  PT-6,  as  the 
Caravan  and  the  Vistaliner,  and  has 
been  modified  for  sightseeing  operations 
to  include  extra  windows.  The  average 
price  for  these  aircraft,  configiued  to     . 
meet  Air  Vegas  specifications,  is  in 
excess  of  $1 ,300,000.  These  aircraft  are 
adequately  available  and  have  proven  to 
be  cost  effective.  Furthermore,  the  FAA 
studies,  which  placed  the  Beechcraft  C- 
99  into  Category  B,  were  based  on  max 
RPM  level  2200  RPM.  If  the  RPM  is 
reduced  to  1900  (a  reduction  of  14 
percent),  there  is  an  equal  reduction  of 
14  percent  in  the  dB  level  of  the 
propeller,  thus  68.2  dB.  Air  Vegas 
operations  specifications  require  pilots 
to  maintain  propeller  RPM  at  1900  and 
with  this  power  setting  a  Beechcraft  C- 
99  is  well  below  the  Category  C  cutoff 
of  78  dB  for  a  15  passenger  aircraft.  Air 
Vegas  believes  there  should  be  an 


incentive  for  decreasing  the  percent  of 
time  audible  for  the  aircraft.  Because  of 
the  higher  speeds  achievable  by  the 
Beechcraft  C-99.  as  compared  to  the 
Vistaliner,  the  C-99's  have  an  impact  for 
less  time. 

Scenic  Airlines  (74)  states  that  the 
deHavilland  DHC-6-300  Twin  Otter 
with  quiet  propellers  and  the  Cessna 
208  (A  &  B  models)  must  be  classified 
as  quiet  aircraft  technology  (Category  C). 
Furthermore,  in  developing  Sound 
Exposure  Level  (SEL)  dB  limits, 
consideration  must  be  given  to  the 
speed  of  an  aircraft.  Since  disruption  of 
natural  quiet  is  measured  in  terms  of 
"Time  of  exposure"  the  faster  of  two 
aircraft  with  the  same  dB  output  should 
be  shown  as  the  quieter. 

The  Grand  Canyon  Trust  (72)  states 
that  by  defining  the  aircraft  categories  in 
terms  of  sound  exposure  level  per 
passenger  seat,  the  FAA  obscures  the 
fact  that  some  Category  C  aircraft  (e.g., 
the  Vistaliner)  are  noisier  than  some 
Category  A  or  B  aircraft.  The  Trust 
further  states  that  unless  a  cap  is 
established  on  the  number  of  operations 
Category  C  can  fly,  ultimately  there  will 
be  no  advantage  to  conversion  to  certain 
Category  G  aircraft.  Therefore,  the' 
Trust's  additional  comments  assume 
that  such  a  cap  will  be  implemented. 

Clark  County  (62)  states  that  the  FAA 
should  set  default  noise  levels  and 
GCNP  noise  categories  for  the  aircraft 
operating  in  GCNP  using  methodologies 
that  accurately  reflect  conditions  in 
GCNP  and  should  validate  the  noise 
levels  through  field-testing.  If  this  were 
done,  some  aircraft,  such  as  the 
-Beechcraft  C-99  would  actually  meet 
Category  C  standards. 

Eagle  (54),  King  (56),  and  Vision  (61) 
state  that  the  FAA's  formulation  of  the 
aircraft  categories  in  the  NPRM  is 
arbitrary  and  capricious  for  the 
following  reasons: 

(1)  The  FAA  fails  to  justify  its 
placement  of  the  dividing  line  between 
categories  and  has  not  consulted 
operators  on  this  issue  before 
establishing  the  categories. 

(2)  Use  of  part  36  test  results  is  not 
appropriate. 

(3)  "The  proposed  4-dB  distinction 
between  Category  A  and  Category  C  is 
inappropriate  since  it  attempts  to  draw 
distinctions  that  cannot  be  discerned  by 
most  humans. 

(4)  Distinctions  between  categories 
fail  to  account  for  the  effect  of  speed  on 
aircrafts'  "noiseprint." 

(5)  Tests  that  serve  as  a  certification 
basis  do  not  simulate  actual  operating 
conditions. 

(6)  Categories  discriminate  against 
propeller-driven  airplanes. 


(7)  Proposed  Category  C  could  be  met 
by  only  two  types  of  existing  aircraft, 
one  of  which  is  unavailable  while  the 
other  is  prohibitively  expensive. 

Bell  Helicopter  Textron  (91)  states 
that  the  FAA's  noise  analysis  incorrectly 
assumed  that  there  is  no  lateral 
attenuation  of  aircraft  sound.  The  effect 
of  this  false  assumption  is  great 
considering  that  if  the  sound  exposure 
levels  attributed  to  aircraft  were  even  5 
dB  less,  then  up  to  six  additional 
aircraft  would  be  in  compliance  with 
the  proposed  Category  C  noise 
efficiency  criteria. 

FAA  Response 

While  this  SNPRM  replaces  the  three 
noise  efficiency  categories  proposed  in 
the  Noise  Limitations  NPRM,  the 
currently  proposed  quiet  technology 
designa^on  is  based  upon  the  same 
rationale  and  criteria.  The  FAA  criteria 
for  "reasonably  achievable"  quiet 
technology  requirements  include  what 
is  technologically  practicable, 
economically  reasonable,  appropriate  to 
the  aircraft  type  design,  and,  in  the  final 
analysis,  environmentally  beneficial. 
The  FAA  also  set  forth  the  following 
attributes  for  any  quiet  technology 
designation.  Specifically,  the 
designation  should: 

•  Be  based  on  aircraft  noise 
certification  (14  CFR  part  36); 

•  Judge  fixed-  and  rotary-wing  aircraft 
on  a  common  basis; 

•  Correlate  with  aircraft  performance 
and  operation  at  GCNP; 

•  Offer  basis  for  incentives;  and 

•  Be  manageable. 

Noise  levels  obtained  bom  aircraft 
noise  certification  represent  the  highest 
quality  of  data  available.  The  flight  tests 
are  conducted  under  controlled 
conditions  with  an  FAA  representative 
or  designee  in  attendance  to  witness  the 
test  setup  and  test  activities.  Data 
obtained  during  these  flight  tests  are 
corrected  to  standard  reference 
conditions  as  prescribed  in  14  CFR  part 
36.  The  certification  tests  are  designed 
to  acquire  noise  levels  representing  the 
noisiest  flight  configurations  for  small 
propeller-driven  airplanes  and 
helicopters.  FAA  believes  that  this  is 
appropriate  for  the  GCNP  situation  as 
the  certification  flight  configurations  are 
also  the  noisiest  configurations  that 
could  be  used  over  the  park.  Thus,  the 
sightseeing  aircraft  can  be  judged 
equally,  fairly,  and  without  the  concern 
that  the  noise  levels  are  undervalued. 

The  airport  community  has  many 
years  of  experience  using  the 
certificated  noise  levels.  FAA  publishes 
these  levels  in  Advisory  Circular  (AC) 
36-1,  "Noise  Levels  for  U.S.  Certificated 
and  Foreign  Aircraft."  The  current 


version  of  this  AC  is  36-lG,  dated 
August  27, 1997.  These  data  have  been 
used  to  establish  use  restrictions, 
curfews,  and  noise  budgets  at  some 
airports  in  the  country.  The  certificated 
noise  levels  are  not  only  available  in  the 
advisory  circulars,  which  are  updated 
and  published  periodically,  but  the 
levels  are  readily  available  to  the  aircreift 
owners  from  aircraft  flight  manuals 
(AFM). 

The  quiet  technology  designation 
based  on  certificated  noise  levels  is 
proposed  not  only  because  of  the  long- 
standing precedent,  but  also  because  it 
eliminates  the  need  for  someone  to 
make  such  measurements  in  the  field. 
Years  of  experience  with  using  data 
obtained  from  airport  noise  monitoring 
systems  have  shown  that  noise  levels 
obtained  under  uncontrolled  conditions 
are  highly  variable.  This  problem  can 
only  be  overcome  by  obtaining  very  • 
large  samples  of  measured  data  to 
reduce  the  statistical  uncertainty.  Thus, 
FAA  believes  that  a  quiet  technology 
designation  based  on  measured  data 
taken  at  GCNP  would  be  economically 
unreasonable  and  susceptible  to 
statistical  error. 

Unfortimately,  there  is  no  single 
method  applicable  to  all  aircraft  for 
determining  the  certificated  noise  level. 
Depending  on  date  of  application  for 
type  certificate  and  whether  the  aircraft 
is  a  helicopter  or  small  propeller-driven 
airplane,  the  noise  level  could  have 
been  obtained  from  one  of  four  different 
tests.  With  measurements  taken  for 
different  flight  operations,  at  three 
different  altitudes,  and  in  three  different 
units  of  noise,  it  is  not  possible  to 
directly  compare  certificated  noise 
levels  obtained  for  helicopters  with 
those  of  small  propeller-driven 
airplanes.  As  reported  in  the  study, 
"Methodology  to  Categorize  the  Noise 
Efficiency  of  Air  Tour  Aircraft  in 
GCNP,"  FAA  developed  a  procedure  for: 
(1)  extrapolating  from  the  controlled 
conditions  of  a  certification  test  to  the 
operating  conditions  at  GCNP  and  (2) 
converting  levels  to  a  common  noise 
unit,  thus  making  it  possible  to  judge 
airplanes  and  helicopters  on  a  common 
basis  under  conditions  that  pertain  to 
air  tour  operations  over  GCNP.  As  a 
result  of  the  study,  FAA  found  that  it  is 
possible  to  extrapolate  from  the 
certification  conditions  applicable  to 
helicopters  and  small  propeller-driven 
airplanes  to  produce  a  consistent  set  of 
noise  levels  under  conditions  similar  to 
those  at  GCNP. 

FAA  finds  that  the  noise  efficiency 
concept,  which  was  proposed  in  the 
Noise  Limitations  NPRM  and  re- 
proposed  in  this  SNPRM,  albeit 
modified  to  designate  quiet  technology. 


exhibits  all  of  the  desired  attributes  for 
the  quiet  technology  designation.  The 
concept  is  technically  sound  as  it  takes 
into  account  aircraft  design,  flight 
configuration,  acoustic  characteristics, 
productivity,  and  economic 
reasonableness.  As  the  concept  is  based 
upon  the  certificated  noise  levels,  the 
FAA  is  able  to  judge  the  noise  of  the 
commercial  sightseeing  aircraft 
consistently,  fairly,  and  without  the 
additional  cost  and  technical  problems 
foimd  in  field  monitoring.  In  concert 
with  related  actions  with  respect  to  the 
airspace  and  air  tour  operations,  ^e 
quiet  technology  designation  can  be  an 
effective  means  toward  substantially 
restoring  natural  quiet  at  GCNP. 

The  FAA  notes  that  this  SNPRM  is 
essentially  a  definition  of  quiet 
technology  taking  into  account  the 
technological  capabilities  of  aircraft 
available  in  the  used  marketplace, 
including  the  existence  of  aircraft  type 
design  modifications  to  reduce  noise 
levels.  As  this  action  merely  defines 
quiet  technology  but  does  not  impose 
any  requirements,  the  FAA  does  not 
expect  any  economic  impact  on  the 
operators  of  GCNP  air  tours.  The  FAA 
seeks  comments  before  moving  to  future 
related  rulemaking  in  consultation  with 
the  NPS  and  in  coordination  with  an 
advisory  group  composed  of  general 
aviation,  commercial  air  tour 
operations,  environmental  concerns, 
and  Native  American  interest. 

5.  Phase  Out  of  Less  Noise  Efficient 
Aircraft 

A  number  of  commenters  addressed 
the  proposal  to  phase  out  noisier  aircraft 
to  further  reduce  noise  impacts  in 
GCNP.  As  described  in  the  Noise 
Limitations  NPRM,  less  noise  efficient 
aircraft  would  have  been  gradually 
phased  out  starting  in  the  year  2000 
with  the  phase  out  of  Category  A  aircraft 
and  continuing  through  to  the  end  of 
2008  at  which  point  all  Category'  B 
aircraft  would  be  phased  out  and  only 
Category  C  aircraft  would  remain.  The 
phase  out  would  have  limited  future  use 
of  less  noise  efficient  aircraft  in  GCNP 
and  would  also  have  provided  an 
incentive  for  the  use  of  the  most  noise 
efficient  aircraft. 

This  SNPRM  only  proposes  to  define 
the  quiet  aircraft  technology 
designation.  The  quiet  technology 
designation  is  predicated  on  the  notion 
that  the  use  of  larger,  relatively  quieter 
aircraft  (on  a  per  seat  basis)  is  helpful 
in  reaching  the  goal  of  substantial 
restoration  of  natural  quiet  through  a 
combination  of  reduction  of  noise  at  the 
source  and  reduction  in  the  number  of 
tour  operations.  Under  the  provisions  of 
section  804  of  the  Air  Tour  Act,  all 
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incentives  to  replace  current  aircraft 
with  those  satisfying  the  definition  must 
be  recommended  by  the  NPOAG.  Thus, 
any  proposals  to  encourage  the 
transition  to  quiet  technology  will  be 
addressed  in  subsequent  FAA 
rulemaking  in  consultation  with  the 
NFS  and  the  NPOAG. 

6.  Removal  of  Temporary  Cap 

A  number  of  coramenters  addressed 
the  proposal  to  remove  the  cap  on  air 
tour  aircraft  for  all  Category  C  aircraft. 
This  change  was  proposed  as  an 
incentive  for  conversion  to  noise 
efficient  aircraft. 

Since  the  Noise  Limitations  NPRM. 
the  FAA  has  issued  a  final  rule  that 
replaced  the  cap  on  the  number  of  air 
lour  aircraft  with  an  operations 
limitation  on  the  annual  number  of 
commercial  air  tour  operations  in  the 
GCNP  SERA  (65  PR  17708).  Thus,  a 
discussion  of  the  comments  on  the 
removal  of  the  air  tour  aircraft  cap  is 
irrelevant.  The  Air  Tour  Act  provides 
that  "Commercial  air  tour  operations  by 
any  fixed-wing  or  helicopter  aircraft  that 
employs  quiet  aircraft  technology  and 
that  replaces  an  existing  aircraft  shall 
not  be  subject  to  the  operational  flight 
allocations  that  apply  to  other 
commercial  air  tour  operations  of  the 
Grand  Canyon,  provided  that  the 
cumulative  impact  of  such  operations 
does  not  increase  noise  at  the  Grand 
Canyon."  [See  section  804(c)  of  the  Act; 
emphasis  added).  As  di.scussed  below, 
the  FAA  does  not  foresee  at  this  time 
that  the  operations  limitations  would  be 
lifted  in  any  meaningful  way  since  once 
commercial  air  tour  operations 
increased,  noise  would  increase,  even  if 
all  operators  used  quiet  technology 
aircraft. 

As  documented  in  the  February  2000 
FSEA  accompanying  the  commercial  air 
tour  limitation  final  rule,  only  44 
percent  of  the  Park  (on  an  annual 
average  day)  achieved  substantial 
restoration  of  natural  quiet  upon 
implementation  of  the  air  tour 
limitations  and  changes  to  routes  and 
airspace  adopted  in  April  2000.  The 
FAA  and  NPS  note  that  this  percentage 
may  change  once  the  revised  east  end 
routes  are  adopted  and  implemented. 
The  FAA  has  evaluated  whether  the 
designation  of  quiet  technology 
requirements,  contained  in  this  SNPRM. 
will  enable  the  FAA  to  relieve 
commercial  air  tour  operators  from  the 
present  commercial  air  tour  operations 
limitation.  More  specifically,  the  FAA 
conducted  studies  to  determine  the 
extent  to  which  use  of  quiet  technology 
aircraft  could  possibly  enable  air  tour 
operators  to  increase  operations  without 
increasing  cumulative  noise  l^els  at 


GCNP  pursuant  to  section  804  of  the  Air 
Tour  Act. 

The  FAA  test  was  conducted  by 
assessing  the  sensitivity  of  the  25% 
TAi2hr  *  contour  to  increases  in  quiet 
technology  aircraft  operations  using  the 
GCINM.  The  25%  TAi2hr  contour  has 
been  the  measure  used  in  the 
environmental  assessments  associated 
with  all  GCNP  SFRA  rulemaking  to 
assess  progress  towards  the  goal  of 
substantial  restoration  of  natiu'al  quiet. 
The  particular  GCNP  air  tour  scenario 
chosen  for  this  test  was  the  preferred 
alternative  of  the  February  2000  FSEA 
that  accompanied  the  April  2000  final 
rules  (65  FR  17708  and  65  FR  17736). 
Two  separate  runs  of  the  GCINM  were 
performed:  airplane  operations  on  Zuni 
Reverse  and  helicopter  operations  on 
the  Green  1  loop.  The  analysis  found 
that  adding  less  than  four  aimual 
airplane  operations  or  three  annual 
helicopter  operations  would  increase 
the  25%  TAiihr  contour  area  by  0.01  sq. 
mi.  FAA  chose  a  hundredth  of  a  square 
mile  as  the  threshold  of  significance 
because  contour  areas  in  the  GCNP  EA 
documents  have  been  reported  to  that 
significant  digit. 

The  above  result  supports  the  FAA's 
preliminary  finding  that  aircraft  that 
meet  the  quiet  technology  designation 
operating  without  operations  limitation 
will  likely  cumulatively  increase  noise 
in  the  GCNP.  Given  that  the  Air  Tour 
Act  only  provides  relief  from  the 
operations  limitation  when  the 
cumulative  impact  of  such  operations 
does  not  increase  noise  at  GCNP.  the 
FAA  would  likely  be  unable  to  remove 
the  commercial  air  tour  operations 
limitation.  Removal  of  the  operations 
limitation  will  be  addressed  in 
subsequent  FAA  rulemaking  in 
consultation  with  the  NPS  and  the 
NPOAG  as  directed  by  the  Air  Tour  Act. 

7.  Other  or  Alternative  Incentives 

A  number  of  commenters  responded 
to  the  FAA's  request  for  comments 
regarding  alternative  or  additional 
incentives  for  operators  to  convert  to 
noise  efficient  technology. 

Lake  Mead  Air  (26.  53)  states  that 
with  the  conversion  to  "quieter  aircraft" 
several  companies  will  not  be  able  to 


'■  The  lime  above  (TA)  metric  provides  the 
duration  that  aimraft  related  noise  exceed  specified 
sound  threshold.  For  assessment  of  aircraft  noise  in 
(X'NP.  the  %TAi:»,  represents  the  percentage  of 
time  aircraft  are  audible  durinj;  the  12-hour  daytime 
period  of  primary  visitor  activity.  The  25%  TAi  ih 
contour  (the  area  where  aircraft  are  audible  greater 
25%  of  the  time)  measures  the  extent  that  the 
criterion  for  substantial  restoration  of  natural  quiet 
is  met.  when  the  25%  TA121,  contour  for  a  particular 
alternative  (Kcupies  less  than  half  of  the  area  of 
(X^P  then  that  alternative  has  achieved  substantial 
restoration  of  natural  quiet  at  the  Park. 


meet  the  standard  and  will  sell  or  close. 
Other  incentives  for  quiet  aircraft 
technology  should  be  considered  such 
as  tax  credits  or  subsidies,  for  example 
the  FAA  could  pay  the  air  tour  operators 
not  to  fly  Category  A  aircraft,  similar  to 
soil  banks.  Furthermore,  more  noise 
efficient  aircraft  should  be  phased  in 
rather  than  phasing  out  the  less  noise 
efficient  aircraft. 

Twin  Otter  (45)  states  that  it  is  an 
oversight  that  the  FAA  has  not  provided 
for  a  quiet  aircraft  corridor  in  the 
eastern  section  of  the  canyon.  Twin 
Otter  then  comments  on  routes 
proposed  in  1996  that  are  no  longer  part 
of  this  rulemaking. 

Twin  Otter  recommends  the  following 
additional  incentives  for  Category  C 
aircraft:  (1)  Lift  the  aircraft  cap 
immediately  on  the  number  of  Category 
C  aircraft  that  may  be  operated;  (2) 
eliminate  the  curfew  for  Category  C 
aircraft,  and  if  this  is  not  possible,  then 
permit  Category  C  aircraft  to  operate  one 
hour  before  and  one  hour  later  than 
curfew  hours  for  conventional  aircraft 
(official  sunrise  at  GCNP  is  two  hours 
earlier  than  the  curfew  permits  for  most 
of  the  summer);  (3)  roll  back  the 
overflights  fee  for  Category  C  aircraft  as 
an  additional  incentive;  and  (4)  require 
helicopters  to  fly  at  the  highest  possible 
altitude  in  the  Zuni  Corridor  so  that 
airplanes  can  conduct  tours  at  a  lower 
altitude  and  establish  the  lowest 
airplane  tours  in  the  Zuni  for  Category 
C  qualih'ing  aircraft. 

Grand  Canyon  Airlines  (GCA)  (46) 
supports  the  concept  of  the  proposed 
amendment  to  part  93.  GCA  also 
believes  that  the  FAA  needs  to  provide 
quiet  aircraft  incentive  routes  in  the 
eastern  region.  Category  B  helicopters 
are  permitted  to  operate  at  the  lowest 
possible  altitude  in  the  eastern  region 
and  they  are  even  encouraged  to  fly  in 
the  most  sensitive  Dragon  Corridor  with 
the  lowest  altitudes  and  shortest  direct 
routes.  This  makes  the  airplane  Category 
C  air  tours  less  attractive  than  the 
noisier  Category  B  helicopters  in  this 
region.  To  correct  this  disparity  the 
Category  C  aircraft  should  be  given  the 
lowest  possible  routes  in  the  eastern 
region.  GCA  makes  the  following 
recommendations:  (1)  Provide  a 
Category  C  incentive  route  over  the 
existing  Black  1  route;  (2)  minimize 
advantages  to  Category  B  helicopter 
routes  by  creating  new  Category  C 
routes  that  provide  superior  tour 
features;  (3)  waive  overflight  fees  to 
Category  C  aircraft;  and  (4)  eliminate 
caps  and  curfews  on  Category  C  aircraft. 

Papillon  (55)  also  supports  the 
timeframe  for  transition  to  quiet 
technology  and  the  guidelines  for 
qualifying  aircraft  as  quiet  technology, 
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but  recommends  35  dB  as  the  threshold 
of  substantial  natural  quiet  for  the 
GCNP.  The  following  incentives  for 
quiet  technology  should  be 
implemented  for  Category  C  aircraft 
only:  (1)  Eliminate  the  GCNP  overflight 
fee;  (2)  create  a  route  across  the  North 
Rim  (through  the  Bright  Angel  Flight- 
Free  Zone);  (3)  permit  Category  C 
aircraft  to  use  alternate  routes  that  may 
enter  flight-firee  zones  to  show  specific 
landmarks;  (4)  establish  new  curfews  of 
one  hour  after  sunrise  and  one  hour 
before  sxmset;  and  (5)  restore  the  two- 
way  helicopter  loop  in  the  Zuni 
Corridor. 

An  individual  commenter  (68)  states 
that  more  incentives  need  to  be  utilized 
to  help  air  tour  operators  convert  to 
quiet  technology.  This  commenter 
suggests  the  following  incentives:  (1) 
Waiving  overflight  fees  and  park 
admission  fees  for  passengers;  (2) 
offering  and  approving  low-cost 
government  loans  and  tax  credits;  and 
(3)  establishing  new  quality  view 
corridors  through  which  only  Category 
C  aircraft  could  fly  at  lower  altitudes. 

Scenic  Airlines  (Scenic)  (74)  states 
that  while  75  percent  of  the  passengers 
it  flew  in  1996  were  flown  in  Category 
C  aircraft  about  one  half  of  its  air  tour 
fleet  are  Category  A  aircraft.  While 
Scenic  would  like  to  convert  these 
Category  A  to  Category  C,  it  must  be 
provided  with  incentives,  in  the  form  of 
privileges  that  operators  and  passengers 
can  value,  before  it  would  voluntarily 
do  so.  Operators  have  only  invested  in 
Category  C  aircraft  in  the  past  based  on 
the  promise  by  the  NPS  that  they  will 
be  rewarded  in  the  future.  If  no  such 
rewards  materialize  there  will  be  a 
disincentive  to  convert  to  Category  C's 
in  the  future. 

Scenic  states  that  the  following 
Category  C  incentives  should  be 
provided:  (1)  A  route  through  the 
northern  portion  of  the  expanded  Bright 
Angel  Flight-Free  Zone  using  the 
existing  Black  lA  and  Green  lA  (SFAR 
50-2);  (2)  a  route  along  the  current 
Brown  3  (SFAR  50-2)  departiu-e  which 
goes  through  the  northwest  comer  of  the 
Toroweap  Flight-Free  Zone;  (3)  waiver 
of  curfews  in  Dragon  and  Zuni  corridors 
to  extend  the  hours  of  operation  to 
Daylight  hours;  (4)  waiver  of  overflight 
fees;  (5)  investment  tax  credits;  and  (6) 
low  cost  government  loans. 

AirStar  Helicopters,  Inc.  (AirStar)  (84) 
states  that  the  following  incentives  for 
transition  to  noise  efficient  aircraft 
should  be  considered:  low  cost  loans, 
overflight  fee  rebates  or  investment  tax 
credits.  AirStar  also  states  that  it  has 
already  begim  the  transition  to  quiet 
technology. 


The  Grand  Canyon  Trust  (72) 
proposes  the  use  of  I>ragon  and  Zuni 
Corridors  as  quiet  aircraft  incentives 
routes  for  Category  C  aircraft  only. 

FAA  Response 

This  SNPRM  only  proposes  to  define 
quiet  aircraft  technology.  Under  the 
provisions  of  section  804  of  the  Air  Tour 
Act,  all  incentives  to  replace  current 
aircraft  with  those  satisfying  the 
definition  must  be  developed  through 
the  consultative  process  with  the 
NPOAG.  Thus,  proposals  to  encourage 
the  transition  to  quiet  technology  will 
be  addressed  in  subsequent  FAA 
rulemaking.  The  NPOAG  will  provide 
advice  and  reconunendations  on,  among 
other  things,  the  establishments  of 
routes  and  corridors  for  the  operation  of 
quiet  technology  aircraft  for  tours 
originating  in  Clark  County,  Nevada  and 
for  "local  loop*'  tours  originating  at  the 
GCNP  Airport  in  Tusayan,  Arizona.  The 
FAA  notes  that  section  804(b)  of  the  Air 
Tour  Act  allows  such  incentive  routes 
"provided  that  such  routes  or  corridors 
can  be  located  in  areas  that  will  not 
negatively  impact  the  substantial 
restoration  of  natiual  quiet,  tribal  lands, 
or  safety." 

8.  Draft  Environmental  Assessment 
IDEA) 

In  1996,  the  DEA  analyzed  a  diff^erent 
Federal  action  than  is  now  proposed  by 
the  FAA.  Therefore,  the  FAA  is  not 
pursuing  completion  of  that  NEPA 
dociunent  for  this  SNPRM  and  the 
comments  received  on  the  DEA  are  no 
longer  relevant. 

Father,  in  accordance  with  FAA 
Order  1050.1D,  the  FAA  has  determined 
that  this  proposed  rulemaking  is 
categorically  excluded  from 
enviroimiental  review  imder  section 
102(2)(C)  of  the  National  Enviroiunental 
Policy  Act  of  1969  (NEPA).  The 
proposed  rule  is  categorically  excluded 
under  FAA  Order  1050.1D,  Appendix  4, 
Paragraph  4.j,  which  covers  regulations 
"excluding  those  that  if  implemented 
may  cause  a  significant  impact  on  the 
hiunan  enviromnent."  Unlike  the  DEA 
completed  with  the  Noise  Limitations 
NPRM,  this  proposed  rulemaking 
simply  establishes  quiet  technology 
designations  for  air  tour  aircraft 
operating  in  GCNP.  It  does  not  impose 
a  phaseout  or  any  alteration  of  any  air 
tour  operator's  fleet  of  aircraft.  In 
addition,  the  proposed  rulemaking  does 
not  lift  the  operations  limitation,  alter 
any  flight  corridors  through  the  Park,  or 
make  any  change  to  the  SFRA.  Finally, 
the  FAA  notes  that  this  proposed 
rulemaking  alone  has  no  impact  on 
substantial  restoration  of  natiu^  quiet  at 
GCNP  and  environmental  and  economic 


impacts  will  depend  upon  other  future 
incentives  yet  to  be  defined. 
Accordingly,  this  proposed  rulemaking 
will  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment. 

Potential  Further  Action 

As  proposed,  the  FAA  would 
designate  a  standard  for  quiet 
technology  that  would  apply  to  certain 
aircraft  in  commercial  air  tour 
operations  over  GCNP.  Under  the 
provisions  of  Section  804  of  the  Air 
Tour  Act,  the  implementation  of  quiet 
technology  will  be  addressed  in 
subsequent  FAA  rulemaking  in 
consultation  with  the  NPS  and  the 
NPOAG.  The  NPOAG  will  provide 
advice  and  recommendations  on,  among 
other  things,  the  establishments  of 
routes  and  corridors  for  the  operation  of 
quiet  technology  aircraft  for  tours 
originating  in  Clark  County,  Nevada  and 
for  "local  loop"  tours  originating  at  the 
GCNP  Airport  in  Tusayan,  Arizona.  The 
FAA  notes  that  section  804(b)  of  the  Air 
Tour  Act  allows  such  incentive  routes 
"provided  that  such  routes  or  corridors 
can  be  located  in  areas  that  will  not 
negatively  impact  the  substantial 
restoration  of  natiu-al  quiet,  tribal  lands, 
or  safety."  Since  the  ultimate  objective 
is  to  determine  the  role  of  quiet 
technology  in  achieving  substantial 
restoration  of  natural  quiet,  the  FAA  is 
requesting  specific  comments  to  address 
quiet  technology'  within  the  context  of 
the  implementation  issue: 

1.  How  reasonable  is  the  noise 
efficiency  approach  (larger  aircraft  with 
more  passenger  seats  are  allowed  to 
generate  proportionally  more  noise)  to 
define  quiet  technology  and  how 
appropriate  is  the  use  of  certificated  '' 
noise  level  as  the  basis? 

2.  What  provisions  should  be  made 
for  changes  in  technology  that  result  in 
soiut;e  noise  reduction  and/ or  increased 
noise  efficient  aircraft  designs? 

3.  What  economic  and  operational 
incentives  should  be  considered  in 
order  to  achieve  the  transition  to  quieter 
aircraft  and  how  should  the  quiet 
technology  designation  be  used  in  the 
establishment  of  the  incentives? 

4.  Should  incentives  include  a 
"flexible"  cap  that  would  permit 
increasing  operations  of  aircraft  based 
upon  the  acquisition  of  lea.ding  edge 
noise  efficient  technology  by  operators? 

5.  Should  growth  be  tied  to  an 
incentive  system  for  existing  operators 
to  convert  their  fleet  to  quiet 
technology? 

6.  What  operational  limitations 
(phase-out,  expemded  ciufews,  noise 
budgets,  quota  system,  etc.)  should  be 
considered  and  how  should  the  quiet 
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tef:hiiology  designation  be  used  in  the 
setting  of  the  Umitations? 

Economic  summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards  and.  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards.  And 
fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits  and  other  effects  of  proposed  or 
final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditiue  by  state,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more, 
in  any  one  year  (adjusted  for  inflation). 

However,  for  regulations  with  an 
expected  minimal  impact  the  above- 
specified  analyses  are  not  required.  The 
E)epartment  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  proposed  regulation.  Since 
this  SNPRM  serves  only  to  refine  the 
quiet  technology  definition  applied  to 
air  tour  aircraft  operating  in  GCNP 
developed  in  the  Noise  Limitations 
NPRM,  and  removes  all  compliance 
requirements  proposed  in  that  NPRM. 
the  expected  outcome  is  to  have  a 
minimal  impact. 

The  SNPRM  retains  the  "noise 
efficiency"  concept  defined  by  the 
relationship  between  the  certificated 
noise  level  of  an  aircraft  and  the  number 
of  passenger  seats  on  the  typical 
configuration  of  that  aircraft  type  as 
initially  proposed  in  the  Noise 
Limitations  NPRM.  However,  the  three 
principal  rulemaking  elements  of  61  FR 
69334  have  been  eliminated.  The 
SNPRM  replaces  the  three  noise 
efficiency  categories  that  were  proposed 
in  the  Noise  Limitations  NPRM  and 
proposes  to  temporarily  continue  to  rely 


on  the  designation  of  quiet  technology 
aircraft,  those  that  were  formerly 
described  as  Category  C.  Furthermore, 
the  SNPRM  does  not  propose  any 
phaseout  of  air  tour  aircraft  that  do  not 
comply  with  the  Category  C  quiet 
technology  designation.  Nor  does  it 
include  any  incentive  flight  corridors 
through  the  park  as  proposed  in 
December  1996.  Finally,  as  noted  above, 
the  SNPRM  does  not  lift  the  operations 
limitation  on  commercial  air  tour 
operations  conducted  in  the  Park  that 
has  replaced  the  1996  aircraft  cap  for 
those  aircraft  meeting  the  Category  C 
noise  efficiency  standard. 

Therefore,  this  SNPRM  is  essentially 
a  definition  of  quiet  technology  and  has 
negligible  economic  impact  on  the 
operators  of  GCNP  air  tours.  The  FAA 
seeks  public  comment  before  moving  to 
future  FAA  rulemaking  in  consultation 
with  the  NPS.  Future  rulemaking  would 
be  coordinated  with  an  advisory  group 
composed  of  representatives  of  general 
aviation,  commercial  air  tour 
operations,  environmenf&l  concerns, 
and  Native  American  interests. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of    . 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  action  merely  defines  quiet 
technology  but  does  not  impose  any 


requirements.  Therefore,  the  FAA  does 
not  expect  this  rule  to  impose  any  cost 
on  small  entities.  Consequently,  the 
FAA  certifies  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  air  tour 
operators. 

International  Trade  Impact  Analysis 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  to  be 
minimal  and,  therefore,  has  determined 
that  this  rule  will  not  result  in  an 
impact  on  international  trade  by 
companies  doing  business  in  or  with  the 
United  States. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104^  on  March  22,  1995.  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  state,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mcuidate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regiUatory 
action." 

This  proposed  rule  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Federalism  Implications 

The  regulations  herein  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12866. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 
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Consultation  with  Tribal  Governments 

Executive  Order  13084  provides  for 
consultation  and  coordination  with 
Indian  tribal  governments  in  certain 
cinnunstances  that  are  set  forth  in  the 
executive  order.  We  have  discussed 
above  the  ways  in  which  we  have 
consulted  with  Indian  tribal 
governments  about  this  proposed  rule 
and  taken  their  concerns  into  accoimt. 
The  FAA  determined  that  additional 
consultations  were  not  necessary 
because  the  proposed  rule  is  required  by 
statute  and  wovdd  not  impose  any 
substantial  direct  compliance  costs  on 
the  communities  of  Indian  tribal 
governments. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
there  are  no  requirements  for 
information  collection  associated  with 
the  SNPRM. 

List  of  Subjects  in  14  CFR  Part  93 

Air  traffic  control.  Airports, 
Navigation  (Air),  Reporting  and 
recordkeeping  requirements. 

The  Amendment 

For  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  93,  in  Chapter 
I  of  Title  14,  Code  of  Federal 
Regulations,  as  follows: 

PART  93— SPECIAL  AIR  TRAFHC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103.  40106, 
40109,  40113,  44502,  44514,  44701.  44719, 
46301. 

2.  Section  93.303  is  amended  by 
adding  a  definition  to  read  as  follows: 

§93.303    Definitions. 

***** 

Quiet  technology  aircraft  means  an 
aircraft  that  is  subject  to  §  93.301  and 
has  been  showTi  to  comply  with  the 
noise  limit  specified  in  appendix  A  of 
this  part. 
***** 

3.  Appendix  A  is  added  to  read  as 
follows: 

Appendix  A  to  Part  93— GCNP  Aircraft 
Quiet  Technology  Designation 

This  appendix  .contains  procedures  for 
determining  the  quiet  technology  status  for 
each  aircraft  subject  to  §  93.301  determined 
during  the  noise  certification  process  as 
prescribed  under  part  36  of  this  chapter. 
Where  no  certificated  noise  level  is  available, 
the  Administrator  may  approve  an  alternative 
measurement  procedure. 

1.  Aircraft  Noise  Limit  for  Quiet  Technology 

A.  For  helicopters  with  a  flyover  noise 
level  obtained  in  accordance  with  the 
measurement  procedures  prescribed  in 
Appendix  H  of  14  CFR  part  36,  the  limit  is 
80  dB  for  helicopters  having  two  or  fewer 
passenger  seats,  increasing  at  3  dB  per 
doubling  of  the  number  of  passenger  seats  for 
helicopters  having  three  or  more  passenger 
seats.  The  limit  at  number  of  passenger  seats 
of  three  or  more  can  be  calculated  by  the 
formula: 

EPNL(H)  =  80+10log(#  PAX  seats/2)  dB 

B.  For  helicopters  with  a  flyover  noise 
level  obtained  in  accordance  with  the 
measurement  procedures  prescribed  in 
Appendix  J  of  14  CFR  part  36,  the  limit  is 


77  dB  for  helicopters  having  two  or  fewer 
passenger  seats,  increasing  at  3  dB  per 
doubling  of  the  number  of  passenger  seats  for 
helicopters  having  three  or  more  passenger 
seats.  The  limit  at  number  of  passenger  seats 
of  three  or  more  can  be  calculated  by  the 
formula: 
SEL(J)  =  77+10log(#  PAX  seats/2)  dB 

C.  Fop  propeller-driven  airplanes  with  a 
measured  flyover  noise  level  obtained  in 
accordance  with  the  measurement 
procedures  prescribed  in  Ap{>endix  F  of  14 
CFR  part  36  without  the  performance 
correction  defined  in  Sec.  F36.201(c),  the. 
limit  is  69  dB  for  airplanes  having  two  or 
fewer  passenger  seats,  increasing  at  3  dB  per 
doubling  of  the  number  of  passenger  seats  for 
airplanes  having  three  or  more  passenger 
seats.  The  limit  at  number  of  passenger  seats 
of  three  or  more  can  be  calculated  by  the 
formula: 

LAmax(F)  =  69+10log(#  PAX  seats/2)  dB 

D.  In  the  event  that  a  flyover  noise  level 

is  not  available  in  accordance  with  Appendix 
F  of  14  CFR  part  36.  the  noi-"  limit  for 
propeller-driven  airplanes  with  a  takeoff  • 
noise  level  obtained  in  accordance  with  the 
measurement  procedures  prescribed  in 
Appendix  G  is  74  dB  for  airplanes  having 
two  or  fewer  passenger  seats,  increasing  at  3 
dB  per  doubling  of  the  number  of  passenger 
seats  for  airplanes  having  three  or  more 
passenger  seats.  The  limit  at  number  of 
passenger  seats  of  three  or  more  can  be 
calculated  by  the  formula: 
LAmax(G)  =  74+10log(#  PAX  seats/2)  dB 

Issued  in  Washington,  DC  on  March  18, 
2003. 

Paul  R.  Dykeraan, 

Acting  Director,  Office  of  Environment  and  . 
Energy. 

[FR  Doc.  03-6918  Filed  3-21-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Parts'7  and  25 

[Notice  No.  4] 
RIN1512-AC11 

Flavored  Malt  Beverages  and  Related 
Proposals  (2001R-136P) 

agency:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  the 
Treasury  and  its  Alcohol  and  Tobacco 
Tax  and  Trade  Biu-eau  are  proposing 
changes  to  the  beer  and  malt  beverage 
regulations  related  to  the  production, 
taxation,  composition,  labeling,  and 
advertising  of  alcohol  beverages 
marketed  as  "flavored  malt  beverages." 
We  are  proposing  these  changes  in 
response  to  the  numerous  questions 
raised  by  the  States  and  others 
concerning  these  alcohol  beverages. 

The  proposed  regulation  permits  the 
addition  of  flavorings  and  other 
materials  containing  alcohol  to  malt 
beverage  products  only  if  the  alcohol 
from  such  materials  constitutes  less 
than  0.5%  by  volume  of  the  fmished 
product.  This  document  solicits 
comments  on  other  approaches, 
including  one  requiring  that  a  majority 
of  a  product's  alcohol  derives  from 
fermentation  at  the  brewery  and  also 
seeks  comment  on  the  amount  of  time 
necessary  to  comply  with  the  proposed 
standards. 

By  proposing  these  changes,  we  seek 
to  ensure  that  flavored  malt  beverages 
comply  with  the  requirements  of  the 
Internal  Revenue  Code  of  1986  with 
respect  to  their  composition,  premise 
where  produced,  appropriate  tax  rate, 
and  system  of  distribution.  We  also 
wish  to  ensure  the  proper  classification 
of  these  alcohol  beverages  under  the 
Federal  Alcohol  Administration  Act  so 
that  their  labeling  and  advertising 
conform  to  the  applicable  requirements 
of  the  Act  and  to  ensure  consumers  are 
adequately  informed,  and  not  misled,  as 
to  the  identity  of  these  products.  We 
believe  the  proposed  changes  will 
clarify  the  status  of  flavored  malt 
beverages  under  these  two  Federal 
statutes  and  will  provide  guidance  to 
the  State  regulatory  and  tax  agencies 
that  oversee  their  taxation  and  < 

distribution. 

DATES:  Written  comments  must  be 
received  by  June  23,  2003. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  and  Procedures 


Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  P.O.  Box  50221, 
Washington,  DC  20091-0221  (Attn: 
Notice  No.  4).  See  the  Public 
Participation  section  of  this  notice  for 
alternative  means  of  commenting. 
Copies  of  this  document  and  the 
written  comments  received  will  be 
available  for  public  inspection  by 
appointment  at  the  ATF  Reference 
Library,  Room  6480,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226; 
telephone  202-927-7890.  Copies  of  this 
document  and  of  the  comments  received 
will  also  be  posted  on  the  TTB  Web  site 
at  http://www.ttb.gov.  See  the  Public 
Participation  section  of  this  notice  for 
further  details. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  Regulations  and 
Procedures  Division,  10  Causeway 
Street,  Room  701,  Boston,  MA  02222; 
telephone  617-557-1323. 
SUPPLEMENTARY  INFORMATION: 
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A.  ATF-TTB  Transition 

Effective  January  24,  2003,  the 
Homeland  Security  Act  of  2002  (Public 
Law  107-296,  116  Stat.  2135  (2002)) 
divided  the  Biu^au  of  Alcohol,  Tobacco 
and  Firearms  (ATF)  into  two  new 
agencies,  the  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  (TTB)  in  the 
Department  of  the  Treasury  and  the 
Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives  in  the  Department  of 
Justice.  The  regulation  and  taxation  of 
alcohol  beverages  remains  a  function  of 
the  Department  of  the  Treasury  and  is 
the  responsibility  of  TTB.  References  to 
the  former  ATF  and  the  new  TTB  in  this 
document  reflect  the  time  &ame,  before 
or  after  January  24,  2003. ^ 

B.  Use  of  Plain  Language 

In  this  document,  "we,"  "our,"  and 
"us"  refers  to  the  Department  of  the 
Treasury  and/or  the  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau  (TTB). 
"You,"  "your,"  and  similar  words  refer 
to  members  of  the  alcohol  beverage 


•  The  new  Bureau  of  Alcohol.  Tobacco,  Firearms, 
and  Explosives  continues  to  use  the  "ATF" 
abbreviation  and  continues  to  provide  some  support 
services  to  TTB.  References  to  the  "ATF  Reference 
Library"  in  this  document  are  to  the  new  bureau's 
library,  which  currently  supports  TTB. 
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industry  and  others  to  whom  TTB 
regulations  apply. 

I.  Background  Information 

A.  What  Are  Flavored  Malt  Beverages? 

In  recent  years,  flavored  malt 
beverages  have  become  increasingly 
popular  and  have  gained  greater  market 
share.  These  products  differ  from 
traditional  malt  beverages  and  beer  in 
several  respects.  Flavored  malt 
beverages  exhibit  little  or  no  traditional 
beer  or  malt  beverage  character.  Their 
flavor  is  derived  primarily  from  added 
flavors  rather  than  from  malt  and  other 
materials  used  in  fermentation.  Flavored 
malt  beverages  are  marketed  in 
traditional  beer- type  bottles  and  cans, 
and  their  alcohol  content  is  similar  to 
most  traditional  malt  beverages — in  the  = 
4  to  6%  alcohol  by  volume  range. 

Although  flavored  malt  beverages  are 
produced  at  breweries,  their  method  of 
production  differs  significantly  from  the 
production  of  other  malt  beverages  or 
beer.  In  producing  flavored  malt 
beverages,  brewers  brew  a  fermented 
base  of  beer  from  malt  and  other 
brewing  material.  Brewers  then  treat 
this  base  using  a  variety  of  processes  in 
order  to  remove  malt  beverage  character 
from  the  base;  i.e.,  they  remove  the 
color,  bitterness,  and  taste  that  are 
generally  associated  with  beer,  ale, 
porter,  stout,  and  other  malt  beverages. 
This  leaves  a  base  product  to  which 
brewers  add  various  flavors,  which 
t5rpically  contain  distilled  spirits,  to 
achieve  the  desired  taste  profile  and 
alcohol  level.  # 

Although  the  alcohol  content  of 
flavored  malt  beverages  is  similar  to  that 
of  most  fraditional  malt  beverages,  the 
alcohol  in  many  of  them  is  derived 
primarily  from  the  distilled  spirits 
component  of  the  added  flavors  rather 
than  from  the  fermentation  of  malt  and 
other  materials.  In  some  cases,  as  much 
as  99%  of  the  alcohol  in  the  finished 
flavored  malt  beverage  product  comes 
from  added  flavorings  containing 
distilled  spirits  and  not  from 
fermentation  in  the  brewery.  Because 
these  alcohol  beverages  begin  with  a 
base  of  fermented  beer,  they  are  made  at 
breweries,  taxpaid  at  the  rate  applicable 
to  beer,  and  distributed  to  the  alcohol 
beverage  market  through  beer  and  malt 
beverage  wholesalers. 

Flavored  malt  beverages  are  sold 
imder  many  proprietary  names  and 
include  alcohol  beverages  such  as 
alcoholic  lemonades,  alcoholic  colas, 
cooler-type  products,  and  other  flavored 
alcohol  beverages.  In  the  last  two  years, 
brewers  have  partnered  with  distilled 
spirits  producers  in  order  to  label 
flavored  malt  beverages  using 


prominent  distilled  spirits  brand  names. 
Published  statistics  for  calendar  year 
2001  indicate  that  flavored  malt 
beverages  constitute  as  much  as  5%  of 
the  overall  U.S.  malt  beverage  market,  or 
as  much  as  10  million  barrels  (of  31 
gallons  each)  of  the  overall  malt 
beverage  market  of  approximately  200 
million  barrels. 

B.  What  Is  Our  Authority  To  Begulate 
Beer  and  Breweries? 

Beer  is  a  taxed  under  the  Internal 
Revenue  Code  of  1986  (IRC).  The  IRC 
both  defines  beer  and  imposes  a  Federal 
excise  tax  on  beer  removed  from  a 
brewery,  or  imported  into  the  United 
States,  for  consumption  or  sale.  Section 
5052(a)  IRC  defines  "beer"  as: 

*   *   *  beer,  ale,  porter,  stout,  and  other 
similar  fermented  beverages  (including  sake 
or  similar  products)  of  any  name  or 
description  containing  one-half  of  1  percent 
or  more  of  alcohol  by  volume,  brewed  or 
produced  from  malt,  wholly  or  in  part,  or 
from  any  substitute  therefor. 

This  statutory  definition  of  beer  is 
restated  in  our  regulations  in  27  CFR 
part  25,  Beer. 

This  definition  of  beer  originated  in 
the  internal  revenue  act  passed  by 
Congress  in  1862  to  help  finance  the 
Civil  War  and  has  remained  essentially 
unchanged  to  the  present  day.  (See  §  50 
of  the  Act  of  July  1,  1862, 12  Stat.  432, 
450.)  TTB  and  its  predecessor  agencies 
have  long  relied  on  this  statutory 
definition  in  collecting  the  Federal 
excise  tax  on  beer.  Under  IRC  section 
5051,  the  ciurent  excise  tax  on  beer  is 
$18  per  barrel  of  31  gallons,  with  certain 
exceptions  for  qualified  small  domestic 
brewers. 

The  IRC  also  governs  the 
establishment  and  bonding  of  breweries. 
IRC  section  5401  requires  a  brewer  to 
give  notice  to  the  Secretary  of  the 
Treasury  and  file  a  bond  with  the 
Secretary  prior  to  commencing  business 
at  a  brewery.  TTB  and  its  predecessor 
bureaus  have  long  regulated  the 
establishment  and  operation  of 
breweries  imder  these  statutory 
provisions. 

C.  What  Is  Our  Authority  to  Regulate 
Malt  Beverages? 

The  Federal  Alcohol  Administration 
Act  (FAA  Act),  27  U.S.C.  211',  defines  a 
"malt  beverage"  as: 

-*  *  *  a  beverage  made  by  the  alcoholic 
fermentation  of  an  infusion  or  decoction,  or 
combination  of  both,  in  potable  brewing 
water,  of  malted  barley  with  hops,  or  their 
jjarts,  or  their  products,  and  with  or  without 
other  malted  cereals,  and  with  or  without  the 
addition  of  unmalted  or  prepared  cereals, 
other  carbohydrates  or  products  prepared 
therefrom,  and  with  or  without  the  addition 


of  carbon  dioxide,  and  with  or  without  other 
wholesome  products  suitable  for  human  food 
consumption. 

This  definition  also  appears"  in  oin 
regidations  in  27  CFR  part  7,  Labeling 
and  Advertising  of  Malt  Beverages. 

The  FAA  Act  gives  the  Secretary  of- 
the  Treasury  or  his  designate  authority 
to  issue  regulations  providing  the  public 
with  information  about  the  identity  and 
quality  of  malt  beverages,  and  to  prevent 
deception  in  the  labeling  and 
advertising  of  malt  beverages.  The  FAA 
Act  also  requires  that  persons  engaged 
in  the  business  of  wholesaling  or 
importing  malt  beverages  obtain 
permits.  In  addition,  it  requires  bottlers 
or  importers  of  malt  beverages  to  obtain 
certificates  of  label  approval  prior  to 
introducing  malt  beverages  into 
interstate  or  foreign  commerce. 
Regulations  implementing  these  FAA 
Act  provisions  appear  in  27  CFR  part  7 
Labeling  and  Advertising  of  Malt 
Beverages. 

D.  What  Is  Our  Authority  To  Regulate 
Distilled  Spirits? 

Since  the  early  days  of  the  Republic, 
Congress  has  levied,  and  the  Treasury 
Department  has  collected,  taxes  on 
distilled  spirits.  Today,  imder 
provisions  of  the  IRC  that  define  and  tax 
distilled  spirits,  TTB  regulates  the 
production,  labeling,  and  taxpayment  of 
distilled  spirits.  Under  other  provisions 
of  the  IRC,  we  also  oversee  the 
qualification  and  operation  of  distilled 
spirits  plants  (DSPs). 

IRC  section  5002(a)(8)  defines 
"distilled  spirits"  as: 

*  *   *  that  substance  known  as  ethyl 
alcohol,  ethanol,  or  spirits  of  wine  in  any 
form  (including  all  dilutions  and  mixtures 
thereof  from  whatever  source  or  by  whatever 
process  produced). 

IRC  section  5001  imposes  Federal 
excise  tax  on  distilled  spirits  at  the  rate 
of  $13.50  per  proof  gallon.  A  proof 
gallon  is  one  liquid  gallon  containing 
50%  alcohol  by  volume  (100  proof)  at 
60°  F. 

The  FAA  Act,  at  27  U.S.C.  211(a)(5). 
defines  distilled  spirits  similarly  as: 

*  *   *  ethyl  alcohol,  hydrated  oxide  of 
ethyl,  spirits  of  wine,  whiskey,  rum,  brandy, 
gin,  and  other  distilled  spirits,  including  all 
dilutions  and  mixtures  thereof,  for  non- 
industrial  use. 

The  FAA  Act  also  gives  us  the  authority 
to  prescribe  labeling  and  advertising 
regulations  for  distillisd  spirits. 

The  FAA  Act  requires  distillers, 
blenders,  bottlers,  wholesalers,  and 
importers  of  distilled  spirits  to  obtain 
basic  permits.  It  further  requires  these 
persons  to  obtain  certificates  of  label 
approval  for  labels  on  bottles  of  distilled 
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spirits  prior  to  bottling  or  releasing 
bottled  distilled  spirits  from  customs 
custody.  Regulations  implementing 
these  FAA  Act  provisions  appear  in  27 
CFR  Part  5,  Labeling  and  Advertising  of 
Distilled  Spirits. 

E.  Why  Are  We  Concerned  With  the 
Production,  Labeling,  and  Taxation  of 
Flavored  Malt  Beverages? 

This  proposed  rulemaking  addresses 
the  question:  "Should  certain  products 
currently  marketed  as  flavored  malt 
beverages  be  classified  as  malt  beverages 
or  distilled  spirits  under  the  FAA  Act 
and  the  Internal  Revenue  Code?"  The 
answer  to  this  question  affects  the  rate 
of  tax  applicable  to  them,  the  premises 
where  they  may  be  produced,  the  way 
they  are  labeled,  advertised,  marketed, 
and  the  distribution  system  by  which 
they  are  sold  to  retailers  and  consumers. 
Further,  their  classification  as  malt 
beverages  or  as  distilled  spirits  may 
affect  State  oversight  and  control  of 
these  alcohol  beverages. 

State  regulatory  and  taxation  agencies 
have  expressed  concern  about  flavored 
malt  beverages  and  have  requested  that 
we  take  action  to  clarify  their  status  as 
either  malt  beverages  or  distilled  spirits. 
Moreover,  through  our  own  examination 
of  these  products,  we  believe  that, 
because  of  their  present  formulations, 
many  beverages  currently  marketed  as 
flavored  malt  beverages  should  not  be  so 
classified. 

This  notice  proposes  significant 
changes  in  our  regulations  issued  under 
both  the  IRC  and  the  FAA  Act. 

n.  Alcohol  Beverage  Production 

A.  Fermentation 

Fermentation  is  the  process  by  Which 
yeast  converts  sugar  into  alcohol  and 
carbon  dioxide.  Both  the  definition  of 
"beer"  under  IRC  section  5052  and 
"malt  beverage"  under  §  211  of  the  FAA 
Act  focus  on  fermentation  as  the  source 
of  the  alcohol  in  these  products. 

B.  IRC  Definition  of  Beer 

Under  the  Internal  Revenue  Code, 
"fermentation"  is  the  determining 
criteria  for  defining  beer.  In  1869,  the 
Commissioner  of  Internal  Revenue  ruled 
that  the  term  "substitute  for  malt" 
within  this  definition  includes  other 
fermentable  substances  such  as  rice, 
grain  of  any  kind  other  than  malt,  sugar, 
bran,  and  glucose.  In  re-enacting  the 
Internal  Revenue  Code  in  1954, 
Congress  specifically  included  sake,  a 
fermented  rice-based  beverage,  and 
products  similar  to  sake  within  the 
definition  of  beer  for  production  and 
taxation  purposes.  This  specific 
inclusion  shows  that,  while  sake  and 


similar  products  do  not  resemble  beer, 
ale,  porter  or  stout.  Congress  intended 
that  such  products  are  to  be  considered 
fermented  products  and  taxed  at  the 
beer  rate.  In  all  cases,  the  IRC  definition 
of  beer  hinges  "fermentation." 

C.  What  Are  Nonbeverage  Distilled 
Spirits? 

Distilled  spirits  have  thousands  of 
nonbeverage  and  industrial  uses. 
Distilled  spirits  are  used  in  solvents, 
medicines,  flavor  manufacture, 
pharmaceutical  products,  cleaning 
products,  food  products,  fuels,  ink,  and 
many  other  ordinary  items.  Generally, 
the  IRC  does  not  require  payment  of  the 
excise  tax,  or  it  permits  rebate  of  most 
of  the  excise  tax,  when  distilled  spirits 
are  used  for  nonbeverage  or  industrial 
purposes. 

Under  IRC  §  5131,  a  person  may  use 
taxpaid  distilled  spirits  in  the 
manufacture  of  medicines,  medicinal 
preparations,  food  products,  flavors, 
flavoring  extracts,  or  perfume. 

The  excise  tax  treatment  of  distilled 
spirits  used  in  "nonbeverage"  products 
is  different  because  these  products  are 
"imfit  for  beverage  use;"  i.e.,  an 
ordinary  person  would  not  consume 
these  products  for  beverage  purposes. 
This  criterion  does  not,  however, 
require  that  nonbeverage  products  be 
poisonous  or  harmful  if  consumed,  and, 
indeed,  nonbeverage  products  deemed 
"unfit  for  beverage  use"  are  often  used 
to  produce  food  and  beverage  products 
intended  for  human  consumption. 

D.  How  Are  Flavored  Malt  Beverages 
Different  Than  Other  Malt  Beverages? 

Flavored  malt  beverages  are  produced 
at  breweries  and  taxpaid  as  beer. 
However,  as  previously  stated,  most 
flavored  malt  beverages  differ  from 
traditional  brewery  products: 

•  The  beer  base  is  treated  to  remove 
taste,  aroma,  bitterness,  and  extracts, 
leaving  a  base; 

•  Their  taste  is  derived  from  added 
flavors  rather  than  from  fermentation  of 
malt  and  other  fermentable  materials; 

•  They  have  low  carbonation; 

•  They  are  clear  in  color,  or  their 
color  is  derived  from  added  flavoring  or 
coloring  materials; 

•  Their  alcohol  content  is  derived  in 
large  part  from  the  distilled  spirits 
contained  in  the  added  flavoring 
materials,  rather  than  from  the 
fermentation  of  malt  and  other 
materials. 

The  last  characteristic  not  only  sets 
flavored  malt  beverages  apart  from  other 
malt  beverages,  but  also  raises  the 
question  of  whether  they  should  be 
classified  as  beer  or  as  distilled  spirits. 


in.  Flavored  Malt  Beverages  Study 

A.  What  Was  the  Study's  Intent? 

In  order  to  address  the  question  of  the 
classification  of  flavored  malt  beverages, 
we  examined  the  formulation  of  114 
alcohol  beverage  products  labeled  and 
marketed  as  flavored  malt  beverages. 
The  intent  of  this  study  was  to  find  out 
how  these  products  are  produced,  what 
ingredients  are  used,  and  where  the 
alcohol  in  them  is  derived.  This  study 
did  not  examine  malt  beverages  that  are 
labeled  and  marketed  as  flavored  beers, 
flavored  ales,  and  so  forth  since  these 
types  of  malt  beverages  typically  have 
the  character  of  malt  beverages  and  their 
alcohol  is  derived  primarily  from 
fermentation. 

Please  note:  Since  this  study  examined 
individual  formulas  and  production  batch 
records  furnished  by  brewers,  it  contains 
confidential,  proprietary  information  that  is 
protected  from  unauthorized  disclosure 
under  IRC  sections  6103  and  7213,  and  under 
the  Trade  Secrets  Act.  18  U.S.C.  1905.  Thus, 
by  law,  we  cannot  furnish  this  study  to  the 
public  either  on  request  or  under  the 
Freedom  of  Information  Act,  without 
pervasive  redactions. 

B.  What  Were  the  Study's  Findings? 

For  each  flavored  malt  beverage,  we 
examined  batch  records  to  determine: 
(1)  The  amount  of  alcohol  derived  from 
alcohol  flavors  added  during 
production,  (2)  the  amount  of  alcohol    ' 
derived  from  fermented  material 
produced  at  the  brewery,  and  (3)  the 
volume  of  beer  base  present  in  the 
flavored  malt  beverage.  For  the  114 
different  flavored  malt  beverages 
studied,  we  found  the  following: 

Table  1.— Alcohol  Derived  from 
Added  Alcohol  Flavoring 
Materials 


Alcohol  percentage  derived 
from  added  alcohol  flavors 

Number  of 
Flavored 

Malt 
Beverages 

0-25     

4 

26-50  

0 

51-75  

5 

76-100  

105 

Maximum  Alcohol  Derived 
From  Added  Alcohol  Flavors: 
99.98% 

Total:  114 
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TABLE    2.— VOLUME    OF    BEER    BASE 

Present     in     Flavored     Malt 
Beverages 


Volume  of  flavored  malt 

Ijeverage  derived  from 

fermented  t)eer  t)ase 

(Percent) 

0-25 

26-50  

51-75  

76-100  


Number  of 
Flavored 

Malt 
Beverages 


95 
4 
1 

14 


C.  What  Conclusions  Have  We  Drawn 
From  this  Study? 

It  is  clear  &x>m  the  study's  findings 
that  the  great  majority  of  the  alcohol  in 
most  flavored  malt  beverages  is  not 
derived  from  fermentation  of  malt  and 
grain.  Instead,  it  is  very  clear  that  most 
of  these  products'  alcohol  is  derived 
from  distilled  spirits  contained  in  added 
alcohol  flavorings.  We  found  that  over 
75%  of  the  alcohol  in  most  of  the 
flavored  malt  beverages  studied  is 
derived  from  alcohol  flavoring 
materials,  and  that  in  some  cases,  this 
figure  rose  to  more  than  99%  In 
contrast,  the  alcohol  derived  from 
flavorings  constitutes  less  than  25%  of 
the  overall  alcohol  in  only  4  of  the  114 
products  studied. 

A  second  finding  from  this  study  is 
that  most  flavored  malt  beverages 
contain  very  little  actual  beer.  Only  15 
out  of  the  114  flavored  malt  beverages 
studied  contain  as  much  as  50%  by 
volume  fermented  beer;  the  remainder 
of  their  volume  consists  of  flavors, 
water,  and  other  ingredients.  Two  of  the 
flavored  malt  beverages  studied  contain 
only  1%  fermented  beer  by  volume. 

rv.  Establishing  a  Standard  for  Added 
Alcohol 

A.  ATF Ruling  96-1 

As  noted  in  Reader's  Note  "A"  above, 
references  to  ATF  refer  to  the  agency  as 
it  existed  in  the  Department  of  the 
Treasury  before  January  24,  2003.  Please 
note  that  while  die  former  ATF  issued 
this  nUing,  it  remains  in  effect  and  all 
references  to  ATF  in  the  ruling  should 
be  considered  references  to  1Tb.  See  the 
Homeland  Security  Act  of  2002,  PubHc 
Law  107-296,  section  1912  (November 
24,  2002).  This  ruling  may  be  accessed 
on  the  TTB  Web  site  at:  http:// 
www.  ttb.gov/alcohol/info/revrule/ 
revTulex.htm. 

For  many  years,  ATF  and  its 
predecessors  have  allowed  brewers  to 
use  alcohol  flavoring  ingredients  when 
producing  malt  beverages.  In  fact,  ATF 
recognized  this  practice  in  1996  by 
issuing  Ruling  96-1  (ATF  Quarterly 
Bulletin  1996-1,  p.  49).  For  malt 
beverages  in  excess  of  6%  alcohol  by 


volume  (alc/vol),  the  ruling  establishes 
that  a  maximum  of  1.5%  alc/vol  may  be 
derived  frt)m  alcohol  flavoring 
materials.  The  ruling  does  not  establish 
a  limit  on  alcohol  derived  from 
flavoring  materials  for  malt  beverages 
imder  6%  alc/vol.  Ruling  96-1  also 
states  that  ATF  would  initiate  future 
rulemaking  to  consider  the  prohibition, 
restriction,  or  Umitation  on  the  use  of 
flavor  materials  containing  alcohol  at 
any  stage  in  the  production  of  malt 
beverages,  but  that  "pending  completion 
of  rulemalcing,  ATF  will  allow  the 
continued  production  or  importation  of 
fermented  beverages  which  contain 
alcohol  not  solely  the  result  of 
fermentation  at  the  brewery  *  *  *  ." 

B.  Standard  for  Added  Alcohol  and 
Alcohol  From  Fermentation 

Neither  the  IRC  nor  the  FAA  Act 
provides  a  clear  statement  as  to  how 
much,  if  any,  of  a  beer's  or  a  malt 
beverage's  overall  alcohol  content  may 
come  from  added  flavors  or  other 
alcohol-containing  materials  or, 
conversely,  how  much  of  their  alcohol 
content  must  result  from  fermentation  at 
the  brewery.  While  neither  statute 
sanctions  the  direct  addition  of  distilled 
spirits  or  other  alcohol  to  beer  or  malt 
beverages,  we  and  our  predecessors 
have  long  allowed  flavors,  including 
flavors  containing  alcohol,  to  be  added 
to  these  products.  For  example,  flavors 
may  be  added  to  beer  to  provide  a 
particular  flavor  character. 

Many  States  have  urged  us  to  define 
flavored  malt  beverages  and  establish 
regulatory  limits  on  the  addition  of 
alcohol  to  beer  and  malt  beverages 
through  the  use  of  flavors.  In  the 
absence  of  such  a  Federal  definition  and 
regulation,  several  States  have  said  that 
they  will  develop  their  own  definitions 
for  flavored  malt  beverages. 

We  believe  that  the  definition  of 
"beer"  in  the  IRC,  which  refers  to  beer, 
ale,  porter,  stout,  and  "other  similar 
fermented  beverages,"  requires  that  a 
product  must  derive  a  substantial 
portion  of  its  alcohol  from  fermentation 
at  a  brewery  since  the  definition  does 
not  contemplate  a  product  that  derives 
most  of  its  alcohol  content  from 
distilled  spirits.  As  our  study  shows, 
very  few  products  ciurently  marketed  as 
flavored  malt  beverages  meet  this 
standard. 

We  also  believe  that  a  similar 
standard  should  apply  to  the  definition 
of  "malt  beverage"  under  the  FAA  Act, 
which  defines  a  malt  beverage  as  a 
product  made  from  the  fermentation  of 
malted  barley  with  hops.  While  the 
definition  in  the  Act  allows  for  the 
addition  to  malt  beverages  of  "other 
wholesome  food  products"  such  as 


flavors,  we  do  not  believe  that  Congress 
intended  for  such  added  materials  to  be 
a  malt  beverage's  dominant  ingredient 
or  source  of  most  of  its  alcohol  content. 

For  these  reasons,  the  Treasury 
Department  and  TTB  propose  to 
delineate  how  much  of  the  alcohol 
content  of  a  beer  or  malt  beverage  must*  < 
be  derived  from -fermentation  at  the 
brewery,  and  how  much  of  the  product's 
alcohol  content  may  be  derived  from 
alcoh(ri  added  through  the  use  of  flavors 
and  other  ingredients  containing 
alcohol. 

C.  What  Is  the  Significance  of  0.5% 
Alcohol  by  Volume? 

The  Department  of  the  Treasury  and 
TTB  consider  one-half  of  one  percent 
alcohol  by  volume  (0.5%  alc/vol)  to  be 
the  dividing  point  between  an  alcohol 
beverage  subject  to  internal  revenue  tax 
and  a  beverage  containing  alcohol  that 
is  not  subject  to  tax  aS  an  alcohol 
beverage.  This  dividing  point  is 
recognized  in  IRC  §  5052,  which  defines 
beer  as  containing  one-half  percent 
alcohol  or  more  by  volvune.  While  the 
IRC  does  not  estabUsh  an  alcohol 
content  threshold  for  wine  or  distilled 
spirits,  TTB  regulations  at  27  CFR  24.10 
use  the  same  thieshold,  0.5%  alc/voK  as 
the  distinction  between  a  taxable  wine 
and  a  beverage  that  is  not  subject  to  tax 
as  wine  on  removal  from  a  vdnery.  In 
sum,  the  Treasury  Department  and  its 
alcohol  taxation  agencies  have 
historically  used  the  0.5%  alcohol  by 
volume  threshold  as  a  dividing  line 
between  alcohol  products  subject  to  one 
type  of  taxation  or  another. 

The  presence  of  alcohol  in  many 
beverage  products  is  widespread,  from 
juice,  soft  drinks,  and  soda,  to  cereal 
beverages  made  by  brewers.  For  soft 
drinks  and  some  other  beverages,  the 
small  amount  of  alcohol  present  is 
usually  derived  from  the  use  of 
flavoring  materials  containing  distilled 
spirits.  However,  where  the  alcohol 
content  in  such  a  beverage  product 
reaches  0.5%  alc/vol,  the  product  would 
be  subject  to  the  internal  revenue  excise 
tax  for  distilled  spirits  products.  Such 
beverage  products  containing  as  much 
as  0.5%  alc/vol  clearly  meet  the 
statutory  definition  of  distilled  spirits. 

In  the  absence  of  specific  statutory 
language  stating  otherwise,  we  believe 
that  IRC  §  5052  supports  a  regulation 
classifying  any  beer  or  malt  beverage 
product  cOTitaining  0.5%  or  more 
alcohol  by  volume  that  is  derived  from 
distilled  spirits,  or  from  distilled  spirits 
in  the  form  of  flavors  or  other  materials, 
as  a  distilled  spirits  product.  Under  our 
proposed  rule,  such  products  would  he 
taxed  and  classified  as  distilled  spirits. 
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We  welcome  comments  on  other 
limits  that  may  be  appropriate  for  the 
addition  of  alcohol  through  flavoring  or 
other  materials  to  beer  or  malt  beverage 
products.  For  example,  we  believe  that 
IRC  section  5052  also  would  support  the 
issuance  of  a  regulation  requiring  that  a 
beer  or  malt  beverage  product  must 
directly  derive  a  majority  of  the  alcohol 
in  a  product  taxed  as  beer  from 
fermentation.  In  other  words,  less  than 
50%  of  the  alcohol  in  a  beer  or  malt 
beverage  could  come  from  alcohol 
added  through  flavoring  or  other 
materials.  We  would  also  welcome 
comments  relating  to  the  affect  of  our 
proposed  regulation  on  the  viability  of 
products  currently  on  the  market.  We 
are  particularly  interested  in  comments 
addressing  whether  products  on  the 
market  could  be  made  currently  under 
our  proposed  standard,  or  if  not,  on  the 
time  required  to  implement  such  a 
standard. 

V.  Proposed  Rule  Language  for  Beer 

A.  Proposal  for  Alcohol  Flavors  in  Beer 

The  Treasury  Department  and  TTB 
propose  to  establish  a  new  production 
standard  for  beer  in  their  regulations 
issued  under  the  IRC.  Under  proposed 
27  CFR  25.15,  to  be  taxed  as  "beer"  a 
product  must  contain  less  than  0.5% 
alc/vol  derived  from  added  materials, 
including  flavorings,  that  contain 
distilled  spirits.  An  alcohol  beverage 
containing  0.5%  or  more  alc/vol  derived 
from  distilled  spirits  in  flavors  or  other 
materials  will  be  considered  distilled 
spirits.  Such  an  alcohol  beverage  must 
be  produced  at  a  distilled  spirits  plant, 
must  be  taxpaid  at  the  rate  applicable  to 
distilled  spirits  products,  must  be 
labeled  and  advertised  as  a  distilled 
spirits  specialty,  and  must  be 
distributed  by  persons  holding  basic 
permits  as  wholesalers  of  distilled 
spirits. 

B.  Comments  Sought  on  Beer' Definition 

We  request  comments  on  this 
proposed  standard  for  beer.  Specifically, 
we  solicit  any  studies,  laboratory  trials, 
or  other  empirical  data  that  may  exist 
for  added  alcohol  in  flavored  malt 
beverages.  We  seek  comments  on  how 
adoption  of  this  proposed  added  alcohol 
standard  would  affect  taste,  shelf  life, 
stability,  or  other  characteristics  of  these 
products. 

We  also  seek  comments  on  whether 
production  practices  are  available  to 
produce  flavored  malt  beverages  with 
the  desired  product  profile  and  still 
comply  with  the  propos^f^tandard. 
Finally,  we  seek  comments  on  whether 
another  standard,  such  as  a  standard 
requiring  that  a  minimum  of  51%  of  the 


alcohol  in  a  malt  beverage  be  derived 
from  fermentation  at  the  brewery,  would 
be  more  appropriate  for  these  products. 
Any  suggestions  or  comments  for 
differing  added  alcohol  standards 
should  be  backed  with  data,  facts,  or 
studies  to  support  the  suggestion.  We 
also  encourage  you  to  provide  any  other 
useful  information  or  opinions  on  this 
issue. 

Since  any  standard  applied  would  be 
a  substantial  change  from  existing 
regulations  and  policy,  we  also  seek 
comment  on  the  amount  of  time 
required  to  comply  with  any  new  rule 
that  limits  the  amount  of  alcohol  that 
may  be  added  to  products  taxed  as  beer. 
Comment  should  be  directed  toward  the 
amount  of  time  necessary  to  develop 
and  implement  new  formulas  for  these 
products,  and  possible  costs  involved. 

VI.  Proposed  Standards  for  Flavored 
Malt  Beverages 

A.  How  Does  the  Presence  of  Alcohol 
Flavors  Affect  Malt  Beverages? 

The  FA  A  Act  definition  of  "malt 
beverage"  was  intended  to  cover  all 
products  made  by  brewers  at  the  time  of 
the  FAA  Act's  enactment  in  1935.  This 
definition  requires  that  a  malt  beverage 
be  made  from  the  fermentation  of 
malted  barley  with  hops,  with  or 
without  the  addition  of  "other 
wholesome  food  products."  For  years 
brewers  have  used  many  substances 
including  starches,  sugars,  honey,  fruits, 
flavors  (including  those  containing 
alcohol),  colors,  and  adjuncts  to  aid  in 
fermentation,  clarification,  and 
preservation  of  malt  beverages.  Federal 
alcohol  regulation  and  tax  agencies, 
including  the  former  ATF  and  the  new 
TTB,  have  allowed  these  ingredients  in 
malt  beverage  products. 

Federal  administrators  of  the  FAA  Act 
have  seldom  examined  the  question  of 
what  constitutes  "wholesome  food 
products"  other  than  to  state  that  the 
substances  added  to  malt  beverages 
must  be  sanctioned  as  safe  for  food  use 
by  the  Food  and  Drug  Administration 
and  have  some  intended  purpose  in  the 
production  of  a  malt  beverage.  We  and 
our  predecessors  have  considered 
flavorings  containing  distilled  spirits  to 
be  wholesome  food  products  and  have 
allowed  their  use  in  nroducing  malt 
beverages. 

The  extensive  use  of  flavors 
containing  distilled  spirits  introduces  a 
significant  amount  of  distilled  spirits 
into  a  malt  beverage.  Adding  alcohol  or 
distilled  spirits  in  this  fashion  reduces 
the  need  to  use  fermented  malt  in  the 
production  of  a  malt  beverage  in  order 
to  acquire  alcohol  content.  When 
carried  to  extremes,  the  result  is  a 


product  in  which  much  of  its  alcohol 
content  comes  from  added  flavorings 
rather  than  from  fermentation  at  a 
brewery  and  a  product  in  which  less 
than  half  of  its  overall  volume  is  a  result 
of  fermentation. 

We  believe  that  the  definition  of 
flavored  malt  beverages  in  the  FAA  Act 
supports  limiting  the  amount  of  alcohol 
in  the  beverage  that  is  not  "made  by  the 
alcoholic  fermentation  *  *  *  of  malted 
barley  with  hops  *   *   *."  Further,  we 
believe  that  to  label  a  beverage  that 
derives  most  of  its  alcohol  content  from 
added  alcohol  flavors  as  a  malt  beverage 
is  inherently  misleading  since 
consumers  would  expect  that  malt 
beverages  derive  a  significant  portion  of 
their  alcohol  content  from  fermentation 
of  barley  malt  and  other  ingredients  at 
the  brewery. 

B.  Proposal  for  Alcohol  Flavors  in  Malt 
Beverages 

Thus,  the  Department  of  the  Treasury 
and  TTB  propose  to  adopt  a  standard  for 
malt  beverages  that  limits  the  alcohol 
content  derived  from  alcohol  flavorings 
and  other  materials  to  less  than  one-half 
of  one  percent  alcohol  by  volume  (0.5% 
alc/vol).  We  propose  to  add  a  new 
section,  §  7.11,  Standards  for  malt 
beverages,  that  specifies  this  limit.  We 
welcome  comments  on  this  proposed 
standard  and  on  other  possible 
standards,  which  are  consistent  with  the 
FAA  Act  definition  of  malt  beverage, 
such  as  requiring  that  the  alcohol 
content  of  a  malt  beverage  be 
"predominantly;"  i.e.;  at  least  51%, 
derived  from  fermentation  at  the 
brewery.  We  further  seek  conunents  on 
the  time  required  to  implement  any 
such  added  alcohol  standard  for  malt 
beverages. 

Vn.  Proposed  Alcohol  Cantent  Labeling 
Statement  for  Flavored  Malt  Beverages 

A.  Differentiation  of  Flavored  Malt 
Beverages  From  Other  Alcohol  and 
Nonalcohol  Beverages 

Due  to  the  unique  character  of  these 
new  types  of  flavored  malt  beverages 
many  consumers  have  limited 
experience  with  them.  At  the  same  time, 
due  to  their  label  appearance  and  the 
use  of  the  brand  names  of  well-known 
distilled  spirits,  we  believe  that 
consumers  are  likely  to  be  confused  as 
to  their  actual  alcohol  content.  We 
believe  that  consumers  are  likely  to 
assume  that  some  flavored  malt 
beverages  are  high  in  alcohol  content 
like  the  distilled  spirits  whose  brand 
names  they  bear.  Likewise,  while  other 
brands  of  flavored  malt  beverages  are 
not  labeled  with  distilled  spirits  brand 
names,  their  labeling  or  packaging. 
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which  often  resembles  that  of 
nonalcoholic  new  age  beverages  such  as 
juices,  sodas,  bottled  water,  and  energy 
drinks,  is  likely  to  confuse  consumers  as 
to  their  identity  as  alcohol  products. 

Because  of  the  likely  consumer 
confusion  over  the  actual  alcohol 
content,  or  range  of  alcohol,  in  flavored 
malt  beverages,  we  believe  that  a 
mandatory  requirement  to  label  these 
products  with  their  alcohol  content  will 
provide  substantial  consumer  benefit. 
We  believe  labeling  flavored  malt 
beverages  with  their  alcohol  content 
will  help  consumers  identify  them  as 
malt  beverages  and  will  help  consumers 
to  understand  that  their  alcohol  content 
is  similar  to  that  of  traditional  malt 
beverages.  Alcohol  content  labeling 
would  also  help  draw  attention  to  any 
flavored  malt  beverages  that  might  lie 
outside  the  customary  4  to  6%  alcohol 
by  volume  range  for  malt  beverages.  For 
example,  if  a  flavored  malt  beverage 
contains  10%  alc/vol,  alcohol  content 
labeling  would  inform  consumers  about 
this  important  distinction. 

Since  there  is  no  regulatory  provision 
in  part  7  that  uniquely  identifies 
flavored  malt  beverages,  we  propose 
that  mandatory  alcohol  content  labeling 
apply  to  any  malt  beverage  that  contains 
alcohol  from  a  source  other  than  from 
fermentation  at  a  brewery.  For  example 
if  a  brewer  adds  a  flavoring  containing 
alcohol  to  a  malt  beverage,  whether  it  is 
labeled  as  a  flavored  malt  beverage,  a 
flavored  beer  or  ale,  or  a  specialty  malt 
beverage  product,  the  requirement  to 
display  alcohol  content  on  the  label 
would  apply. 

B.  Alcohol  Content  Statement  on  Brand 
Label 

Beyond  simply  requiring  the  alcohol 
content  to  be  displayed  on  labels  of 
flavored  malt  beverages,  we  believe 
additional  benefit  accrues  to  consumers 
when  it  appears  on  the  brand  label. 
Since  the  brand  label  is  the  most 
prominent  label,  and  is  the  principal 
display  panel  on  the  package, 
consumers  are  more  likely  to  read 
information,  including  alcohol  content 
information,  displayed  on  the  brand 
label  as  opposed  to  information 
appearing  on  the  back  label.  Thus,  we 
propose  to  amend  §  7.22(a)  to  require 
that  you  list  the  alcohol  content  of  a 
flavored  malt  beverage  on  its  brand 
label.  This  proposed  requirement  differs 
from  that  for  alcohol  content  labeling  for 
other  malt  beverages  since,  under 
§  7.22(b),  the  alcohol  content  statement 
may  appear  on  any  label. 


C  Form  of  Alcohol  Content  Statement 
and  Tolerances 

We  propose  no  changes  to  the  form  of 
the  alcohol  content  statement  or  the 
tolerances  provided  in  §  7.71,  or  to  the 
type  size  requirements  in  §  7.28. 

With  regard  to  the  actual  statement  of 
alcohol  content,  §  7.71(a)(3)  requires 
labeling  with  the  percentage  of  alcohol 
by  volume,  which  may  be  expressed  in 
one  of  several  ways:  (1)  "Alcohol  X 
percent  by  volume;"  (2)  "alcohol  by 
volume  X  percent;"  (3)  "  X  percent 
alcohol  by  volume;"  or  (4)  "  X  percent 
alcohol/volume."  You  may  use  the 
abbreviations  "ale"  and  "vol"  and  the 
symbol  "%"  in  lieu  of  "percent." 

Tolerances  are  prescribed  at  §  7.71(c). 
This  section  allows  alcohol  content  of  a 
malt  beverage  to  vary  by  plus  or  minus 
0.3%  from  &e  stated  label  alcohol 
content. 

Tjrpe  size  requirements  for  statement 
of  alcohol  content  appear  in  §  7.28(b)(3). 
For  containers  of  V2  pint  or  less,  the 
minimum  type  size  is  1  mm.  For 
containers  larger  than  Vz  pint,  the 
minimum  size  is  2  mm.  Type  size  may 
not  exceed  3  mm  for  containers  of  40  fl. 
oz.  or  smaller,  or  exceed  4  mm  for 
containers  larger  than  40  fl.  oz. 

D.  Effect  of  State  Law 

In  the  case  of  all  malt  beverages,  the 
penultimate  clause  of  the  FAA  Act 
makes  Federal  labeling  regulations 
applicable  only  to  the  extent  that  State 
law  imposes  similar  requirements  on 
malt  beverages  sold  within  the  State. 
Specifically,  the  proposed  regulations 
apply,  to  malt  beverage  labeling  and 
advertising  in  interstate  commerce  only 
to  the  extent  that  State  law  imposes 
similar  requfrements  on  malt  beverages 
that  are  exclusively  intrastate.  You  must 
comply  with  these  regulations  to  the 
extent  that  the  State  imposes  similar 
requirements  on  malt  beverages  that  are 
to  be  consiuned  or  sold  within  that 
State.  For  example,  if  a  State  law 
requires  that  the  alcohol  content 
statement  appear  in  a  form  different 
than  provided  by  Federal  regulations, 
then  State  law  will  govern  the  labeling 
of  malt  beverages  sold  or  introduced 
into  commerce  in  that  State. 

E.  Discussion  of  Alcohol  Content 
Labeling  for  All  Malt  Bevemges 

In  Rubin  v.  Coors  Brewing  Co.,  514 
U.S.  476  (1995),  the  U.S.  Supreme  Court 
upheld  a  lower  court  ruling  in  favor  of 
Coors  Brewing  Co.,  which  had 
challenged  the  provisions  of  the  FAA 
Act  and  27  CFR  part  7  regulations 
prohibiting  statements  of  alcohol 
content  on  malt  beverage  labels.  The 
Court  found  that  brewers  have  a  right  to 


inform  consumers  of  their  products' 
alcohol  content.  Since  this  1995 
Supreme  Court  ruling,  we  added  §  7.71 
to  the  part  7  malt  beverage  labeling  and 
advertising  regulations  to  permit  the 
optional  listing  of  alcohol  content  on 
malt  beverage  labels.  [See  T.D.  ATF- 
339,  58  FR  21228.) 

We  believe  that  there  are  good  reasons 
to  require  labels  of  all  malt  beverages  to 
bear  an  alcohol  content  statement; 
however,  we  are  not  proposing  to  do  so 
in  this  notice.  To  the  maximum  extent 
possible,  we  wish  to  restrict  this  notice 
of  proposed  rulemaking  to  proposals 
concerning  flavored  malt  beverages  and 
not  further  complicate  this  notice  with 
proposals  that  relate  to  all  malt 
beverages.  Thus,  we  propose  to  require 
mandatory  alcohol  content  labeling  only 
for  malt  beverages  that  contain  alcohol 
from  added  flavors  or  other  material 
containing  alcohol.  We  may  examine 
the  question  of  mandatory  alcohol 
content  labeling  for  all  malt  beverages  in 
a  futuxe  notice  of  proposed  rulemaking. 

Vin.  Use  of  Distilled  Spirits  Terms  in 
Malt  Beverage  Labeling  and 
Advertising 

A.  Background 

Some  newer  flavored  malt  beverages 
use  the  names  of  well-known  brands  of 
distilled  spirits  as  part  of  their  own 
brand  names.  The  labels  of  these 
flavored  malt  beverage  brands  are  also 
often  designed  to  resemble  the  labels  of 
the  distilled  spirits  brand  used  in  thefr 
name.  In  addition,  when  first 
introduced,  some  of  these  flavored  malt 
beverages  bore  label  statements  referring 
to  the  class  and  type  of  distilled  spirits 
used  in  producing  the  nonbeverage 
flavoring  component. 

For  these  reasons,  many  State 
regulatory  and  taxing  authorities 
questioned  the  classification  of  flavored 
malt  beverages  and  requested  that  we 
take  action  to  clarify  their  status  as 
either  malt  beverages  or  distilled  spirits. 

B.  ATF  Ruling  2002-2 

In  response  to  these  concerns,  ATF 
issued  Ruling  2002-2  on  April  8,  2002. 
Please  note  that  while  the  former  ATF 
issued  this  ruling,  it  remains  in  effect 
and  any  references  to  ATF  in  the  ruling 
should  be  considered  references  to  TTB. 
This  ruling  may  be  accessed  on  the  TTB 
Web  site  at:  btip://wwH. ttb.gov/alcohol/ 
info/revrule/revrulex.htm. 

ATF  issued  this  ruling  to  clarify 
permissible  labeling  and  advertising 
practices  for  flavored  malt  beverages, 
and  to  give  brewers  and  importers 
labeling  gtiidelines  that  would  serve  to 
prohibit  the  misleading  impression  that 
flavored  malt  beverages  are  distilled 
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spirits  or  contain  distilled  spirits.  ATF 
also  restated  the  holdings  made  in 
Ruling  96-1  concerning  the  use  of 
alcohol  flavorings  in  producing  flavored 
malt  beverages  and  concerning  the 
requirements  for  filing  statements  of 
process  for  malt  beverages.  With  respect 
to  labeling  and  advertising  of  malt 
beverages.  Ruling  2002-2  held: 

•  Held,  for  brand  names. 

— ^The  use  of  a  brand  name  of  a  distilled 
spirits  product  as  the  brand  name  of 
a  malt  beverage  is  not  in  itself 
misleading. 

— The  use  of  a  distilled  spirits  term 
found  in  the  standards  of  identity  in 
27  CFR  part  5  such  as  whisky,  rum, 
vodka,  brandy,  gin,  and  so  forth,  as 
the  brand  name  for  a  malt  beverage  is 
misleading.  ATF  will  not  approve 
labels  where  a  distilled  spirits  term  is 
used  as  the  brand  name  for  a  malt 
beverage. 

— The  use  of  a  coined  term  that  is 
similar  to  or  resembles  a  class  and 
type  of  distilled  spirits  as  part  of  the 
brand  name  for  a  malt  beverage  will 
be  examined  on  a  case-by-case  basis 
to  determine  if  it  is  misleading  as  to 
the  identity  of  the  product. 

•  Held,  for  class  and  type  statements 
including  statements  of  composition 
and  fanciful  names. 

— The  use  of  a  distilled  spirits  terms 
found  in  the  standards  of  identity  in 
27  CFR  part  5,  or  the  use  of  a  distilled 
spirits  brand  name,  in  the  statement 
of  composition  or  in  the  fanciful  name 
for  a  flavored  malt  beverage  is 
misleading  as  to  the  identity  of  the 
product.  ATF  will  no  longer  approve 
labels  where  distilled  spirits  terms  or 
brand  names  appear  in  the  fanciful 
nsmie  or  the  statement  of  composition 
for  a  malt  beverage. 

— Use  of  a  cocktail  term  as  the  fanciful 
name  of  a  malt  beverage  is  not 
misleading  if  there  is  no  misleading 
impression  about  the  identity  of  the 
product,  based  on  the  overall  labeling 
and  advertising  of  the  product. 

•  Held,  for  all  other  labeling  and 
advertising  statements. 

— The  use  of  any  distilled  spirits  terms 
found  in  the  standards  of  identity  in 
27  CFR  part  5,  or  of  distilled  spirits 
brand  names,  appearing  in  any  other 
place  on  a  malt  beverage  label  or  in 
an  advertisement  for  a  malt  beverage 
will  be  presumed  to  be  misleading. 
Examples  of  statements  that  will  be 
presumed  to  be  misleading  include: 

+  "Tastes  like  rum." 

+  "The  flavor  of  brandy." 

+  "Serve  like  a  liqueur." 

+  "Made  by  Old  Sourmash  Whisky 
Company,  City,  State." 


— Use  of  cocktail  terms  on  a  label  or 
advertisement  for  a  malt  beverage  is 
not  in  itself  misleading  if  there  is  no 
misleading  impression  about  the 
,  identity  of  the  product,  based  on  the 
overall  labeling  or  advertising  of  the 
product. 

C.  Proposal  for  Labeling  and  Advertising 

We  propose  to  amend  §§  7.29  and 
7.54  to  incorporate  the  provisions  of 
Ruling  2002-2.  Although  brewers  and 
importers  have  revised  their  labels  and 
advertising  to  comply  with  the  ruling, 
we  wish  to  place  these  provisions  in  our 
part  7  regulations.  By  doing  so,  you  may 
more  easily  refer  to,  and  comply  with, 
these  labeling  and  advertising 
provisions.  Moreover,  by  proposing 
these  requirements,  the  public,  the 
alcohol  beverage  industry,  and  State 
regulatory  agencies  will  have  the 
opportunity  to  comment  and  provide 
input  on  these  regulations. 

In  1968,  ATF  added  provisions  to  the 
regulations  in  Part  4,  Labeling  and 
Advertising  of  Wine,  to  prohibit  labeling 
and  advertising  statements  that  imply 
that  wine  products  are  similar  to 
distilled  spirits,  or  imply  that  wine  is 
made  with  or  contains  distilled  spirits. 
(See  §§  4.39  and  4.64.)  We  propose  to 
add  similar  language  to  the  malt 
beverage  regulations  at  §§  7.29  and  7.54. 
These  proposed  part  7  regulatory 
provisions  would  prohibit  a  labeling  or 
advertising  statement  or  representation 
which  tends  to  create  the  impression 
that  a  malt  beverage: 

•  Contains  distilled  spirits  (other  than 
from  "nonbeverage"  flavors  containing 
alcohol), 

•  Is  similar  to  a  distilled  spirit,  or 

•  Has  intoxicating  qualities. 

A  statement  of  alcohol  content  on  a 
malt  beverage  label  is  permitted  under 
this  proposal.  In  accord  with  Ruling 
2002-2,  the  use  of  a  brand  name  of  a 
distilled  spirits  product  as  the  brand 
name  of  a  malt  beverage  is  permitted. 
However,  the  use  of  a  distilled  spirits 
brand  name  in  any  other  malt  beverage 
labeling  or  advertising  contexts  would 
be  prohibited  under  this  proposal.  The 
use  of  a  cocktail  name  would  not  be 
considered  a  reference  to  distilled 
spirits  if  the  overall  formulation,  label, 
or  advertisement  does  not  present  a 
misleading  impression  about  the 
identity  of  the  product. 

We  welcome  comments  on  this 
proposal. 

IX.  Filing  Formulas  for  Fermented 
Beverages 

A.  Current  Statement  of  Process 
Requirement 

Existing  regulations  at  27  CFR  25.67 
require  you  to  flle  a  statement  of  process 


with  TTB's  National  Revenue  Center  in 
Cincinnati,  Ohio  as  part  of  your 
Brewer's  Notice  for  any  fermented 
beverage  that  you  intend  to  market 
under  a  name  other  than  "beer," 
"lager,"  "ale,"  "porter,"  "stout,"  or 
"malt  liquor."  Under  §  25.76,  you  must 
file  an  amended  Brewer's  Notice  if  you 
make  changes  to  an  approved  statement 
of  process. 

When  you  file  a  statement  of  process 
with  the  National  Revenue  Center,  a 
specialist  at  TTB's  Advertising,  Labeling 
and  Formulation  Division  in 
Washington,  DC  examines  the  proposed 
statement  of  process  in  order  to  ensure 
that  authorized  materials  will  be  used, 
to  determine  the  correct  class  and  type, 
and  to  ensure  that  the  fermented 
product  may  be  made  at  a  brewery. 

B.  Regulatory  Proposal  for  Filing  a 
Formula 

We  wish  to  describe  more  clearly  the 
fermented  products  for  which  you  must 
flle  a  formula.  Additionally,  we  believe 
that  all  brewers  should  be  able  to  flle 
their  statements  of  process  or  formulas 
directly  with  our  Advertising,  Labeling 
and  Formulation  Division  in 
Washington,  DC.  For  these  reasons,  we 
propose  to  replace  the  statement  of 
process  requirement  foimd  at  §§  25.62 
and  25.67  with  a  formula  requirement. 

1 .  Requirements  for  Filing  Formulas 

We  believe  current  §§  25.62  and 
25.67,  which  require  you  to  file  a 
statement  of  process  for  any  product  not 
marketed  as  a  "beer,"  "ale,"  and  so 
forth,  are  vague  and  lead  to  questions  as 
to  when  a  formula  is  required.  For 
example,  if  you  intend  to  produce  a 
flavored  beer,  you  have  been  required  to 
flle  a  formula  although  this  requirement 
is  not  clear  in  the  current  regulation. 
Similarly,  if  you  add  coloring  or 
flavoring  material  to  a  product  that  you 
intend  to  market  as  a  beer,  it  is  unclear 
if  you  are  required  to  file  a  statement  of 
process  when,  in  fact,  you  are  required 
to  file  one  because  of  the  use  of  these 
added  materials. 

Proposed  §  25.55  requires  you  to  file 
a  formula  with  TTB  for  certain 
fermented  products  that  you  intend  to 
make  at  your  brewery.  For  the  purposes 
of  tax  classification  and  label 
evaluation,  products  for  which  you 
must  file  a  formula  include:  sake, 
flavored  sake,  and  sparkling  sake, 
products  to  which  you  add  any  material 
containing  alcohol  such  as  nonbeverage 
flavors,  products  to  which  you  add 
coloring  or  natural  or  artiflcial  flavors, 
or  any  product  to  which  you  add  fruits, 
herbs,  spices,  or  honey. 

Under  this  proposed  rule,  you  must 
also  file  a  formula  for  any  fermented 
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product  that  will  undergo  special 
processing  or  filtration,  or  undergo  any 
other  process  not  used  in  traditional 
brewing.  The  use  of  reverse  osmosis,  ion 
exchange  treatments,  filtration  that 
changes  the  character  of  beer  or  removes 
material  from  beer,  concentration  or 
reconstitution  of  beer,  and  freezing  or 
superchilling  of  beer,  are  examples  of 
processes  for  which  you  must  file  a 
formula  with  TTB.  You  are  not  required 
to  file  a  formula  for  traditional  brewing 
processes  such  as  pasteurization, 
filtration  prior  to  bottling,  filtration  in 
lieu  of  pasteurization,  centrifuging  (for 
clarification),  lagering,  carbonation,  and 
the  like. 

You  must  currently  file  your  formula 
prior  to  producing  the  fermented 
product  at  your  brewery.  Proposed 
§  25.55(c)  permits  you  to  produce 
certain  fermented  beverages  for  research 
and  product  development  purposes 
without  receiving  formula  approval. 
Under  proposed  §  25.55(c),  you  could 
not  sell  or  market  these  products  until 
receiving  formula  approval. 

2.  Filing  Formulas 

Under  the  proposed  rule,  you  must 
file  your  formula  in  duplicate  directly 
with  TTB's  Advertising,  Labeling  and 
Formulation  Division  in  Washington, 
DC.  After  approval,  we  will  return  one 
copy  to  you.  You  may  make  copies  of 
this  approved  formula  for  use  at  any  of 
your  breweries  where  the  formula  is 
valid.  A  copy  of  this  formula  will 
become  part  of  the  required  records  kept 
at  any  individual  brewery  where  you 
make  products  using  the  formula.  These 
proposed  regulations  do  not  require  a 
Government  form  for  your  formula, 
although  we  are  considering  use  of  a 
form  like  ATF  Form  5120.29,  Formula 
and  Process  for  Wine,  or  requiring  both 
beer  and  wine  formulas  to  be  filed  on 
this  form. 

Under  the  proposed  rule,  you  may  file 
one  formula  to  cover  production  of  a 
fermented  product  made  at  any  brewery 
that  you  own  or  operate.  You  may  not 
use  your  approved  formula  to  cover 
production  of  a  fermented  product  at  a 
brewery  that  you  do  not  operate,  such 
as  when  you  have  beer  produced  for  you 
under  contract  by  another  brewer.  Also, 
when  you  file  a  formula  to  cover 
production  of  a  fermented  product  at 
more  than  one  of  your  breweries,  you 
must  identify  each  brewery  where  the 
formula  is  valid  by  including  each 
brewery's  name,  address,  and  brewery 
registry  number  on  the  formula. 

3.  Information  Required  in  Formulas 

Proposed  §  25.57  lists  the  information 
that  you  must  include  in  a  formula.  This 
section  spells  out  this  information  in 


more  detail  than  does  existing  §§  25.62 
and  25.67  relating  to  statements  of 
process.  Proposed  §  25.57  also  requires 
you  to  provide  information  required  in 
your  statements  of  process  by  Rulings 
94-3,  96-1,  and  2002-2. 

Under  the  proposed  rule,  your 
formula  must  list  each  ingredient  used 
in  the  production  of  a  fermented 
product  and  the  quantity  of  that 
ingredient  or  a  range  of  the  quantity.  If 
you  indicate  use  of  a  range  of  an 
ingredient,  the  range  may  not  be  so  wide 
as  to  render  the  formula  meaningless. 
For  example,  a  formula  that  indicates 
use  of  ingredients  as  "water  0-100 
gallons,  flavors  0-10  gallons,  beer  base 
0-500  gallons,"  has  limited  value  in 
determining  what  kind  of  product  will 
be  made.  Therefore  any  range  of 
ingredients  indicated  in  a  formula  must 
be  "reasonable."  We  seek  comment  on 
means  to  quantify  in  the  regulations 
what  a  "reasonable"  range  of 
ingredients  should  be. 

If  flavors  are  present  in  your 
fermented  product,  you  must  include: 
(1)  The  name  of  the  flavor;  (2)  the 
product  number,  if  any;  (3)  the  name 
and  location  of  the  flavor  manufacturer; 
(4)  the  TTB  or  ATF  formula  number  and 
approval  date,  if  any,  of  the  flavor;  (5) 
and  the  alcohol  content  of  the  flavor. 

If  you  use  flavors  containing  alcohol, 
or  oUier  ingredients  containing  alcohol, 
proposed  §25.57  imposes  additional 
requirements.  You  must  indicate  in  your 
formula:  (1)  The  volume  and  alcohol 
content  of  the  beer  base;  (2)  the 
maximum  volumes  of  flavors  or  other 
ingredients  containing  alcohol;  (3)  the 
alcohol  strength  of  flavors  or  other 
materials  containing  alcohol;  (4)  the 
alcohol  contribution  to  the  finished 
product  made  by  flavors  and  ingredients 
containing  alcohol;  and  (5)  the  final 
volume  and  alcohol  strength  of  the 
finished  product.  We  will  use  this 
information  to  determine  the  amount  of 
alcohol  in  a  fermented  product  that  is 
not  derived  from  fermentation  at  the 
brewery  and  whether  the  proposed 
product  meets  the  proposed  definition 
of  beer  in  this  notice. 

Under  the  proposed  rule,  you  must 
also  describe  in  detail  any  special 
process  that  you  use  in  producing  your 
fermented  product.  This  information 
will  help  us  to  determine  whether  a 
particular  process  may  be  distillation 
and  thus  not  eligible  to  be  conducted  on 
brewery  premises.  It  will  also  help  us 
determine  the  product  classification  of  a 
proposed  brewery  product. 

4.  Superseding  Formulas 

Under  proposed  §  25.58,  you  must  file 
a  formula  superseding  an  existing 
formula  if  you  change  a  product's 


ingredients  or  production  process.  In 
this  case,  "change"  means  to  add  a  new 
ingredient  or  process,  to  eliminate  an 
ingredient  or  process,  or  to  change  the 
quantity  of  an  ingredient  outside  of  an 
approved  range.  When  you  file  a 
superseding  formula  you  may  give  it  the 
same  serial  number  as  the  superseded 
formula,  but  you  must  indicate  that  it  is 
a  superseding  formula,  such  as 
"Formula  No.  2,  Superseding,  3-04- 
2003."  We  will  cancel  a  formula  that 
you  supersede. 

5.  Previously  Approved  Statements  of 
Process 

Your  previously  approved  statements 
of  process  (SOP)  will  remain  valid  after 
the  adoption  of  these  regulations 
provided  the  finished  product  under  the 
SOP  is  in  compliance  with  the  new 
requirements  relating  to  the  definition 
of  beer  in  proposed  §  25.15.  You  will 
not  need  to  notify  us  or  take  any  other 
action  regarding  these  documents.  After 
these  regulations  become  effective,  you 
must  comply  with  the  formula 
requirements  or  supercede  statements  of 
process  for  any  new  formulas  that  you 
intend  to  use. 

C.  Comments  Sought  on  Formula 
Proposal 

We  welcome  comments  on  the 
proposed  regulations  for  the  preparation 
and  filing  of  formulas.  We  are  especially 
interested  to  know  if  the  proposed 
system  will  be  easier  and  less  confusing 
than  the  present  statement  of  process 
requirement. 

X.  Samples 

We  propose  to  add  a  new  section, 
§  25.53,  regarding  the  submission  of 
samples.  This  section  recognizes  our 
authority  to  require  a  brewer  to  submit 
a  sample  of  a  beer  or  an  ingredient  used 
for  producing  beer.  We  occasionally 
examine  samples  of  beer  or  ingredients 
in  conjunction  with  our  review  of 
statements  of  process  or  formulas  and  in 
order  to  determine  the  proper  tax 
classification  of  fermented  products. 
This  proposal  merely  incorporates  this 
existing  statutory  authority  in  our  part 
25  regulations. 

XI.  Formulas  and  Samples  for  Imported 
Malt  Beverages 

We  propose  amending  §  7.31  by 
placing  in  the  part  7  regulations  our 
statutory  authority  to  require  an 
importer  to  submit  a  formula  to  us  in 
conjimction  with  the  filing  of  a 
certificate  of  label  approval,  ATF  Form 
5100.31.  Similarly,  we  propose  to  place 
in  the  part  7  regulations  our  authority  to 
require  importers  to  submit  samples  of 
a  malt  beverage  or  samples  of 
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ingredients  used  in  producing  a  malt 
beverage.  Occasionally,  we  must 
examine  a  statement  of  process  or 
analyze  samples  of  a  malt  beverage  in 
order  to  determine  the  proper 
classification  of  a  product,  whether  a 
particular  product  is  a  malt  beverage,  or 
whether  a  product  is  correctly  labeled 
under  part  7  regulations.  We  welcome 
comments  on  this  proposal. 

Xn.  Public  Participation 

A.  Comments  Requested 

The  Department  of  the  Treasury  and 
TTB  request  comments  from  all 
interested  parties  on  the  proposals 
contained  in  this  notice. 

We  specifically  request  comments  on 
other  standards  or  approaches  that 
would  be  appropriate  as  an  alternative 
or  addition  to  any  final  rule,  including 
one  that  would  limit  the  presence  of 
alcohol  derived  from  added  flavors  or 
other  materials  to  not  more  than  49%  of 
the  alcohol  volume  of  the  finished 
product.  In  developing  the  final  rule. 
Treasury  and  TTB  will  carefully  re- 
evaluate the  proposed  standard  in  light 
of  all  comments  and  suggested 
alternative  standards  and  approaches 
and  will  adopt  the  most  appropriate 
standard  or  approach. 

We  also  specifically  request 
comments  on: 

•  The  proposed  amendments  to  our 
regulations  relating  to  the  production, 
labeling,  and  composition  of  products 
marketed  as  flavored  malt  beverages; 

•  The  proposed  definitions  for  oeer 
and  malt  beverages  requiring  these 
products  to  be  composed  primarily  of 
alcohol  from  fermentation  and  that  limit 
the  contribution  of  alcohol  from  added 
flavors  or  other  ingredients  containing 
alcohol  to  less  than  0.5%  alcohol  by 
volume; 

•  The  proposed  requirement  that  malt 
beverages  containing  alcohol  derived 
from  added  flavors  or  other  ingredients 
containing  alcohol  bear  a  mandatory 
alcohol  content  statement  on  their  brand 
labels; 

•  Whether  products  currently  on  the 
market  could  be  made  under  our 
proposed  standard  or  under  an 
alternative  standard; 

•  The  amount  of  time  required  to 
comply  with  any  new  restrictions  on 
adding  alcohol  to  beer  and  malt 
beverages; 

•  The  new  formula  filing 
requirements  for  brewers  and  importers 
who  wish  to  produce  or  import  beer  or 
malt  beverages  containing  added 
flavors,  added  colors,  or  which  undergo 
processing  not  customary  in  the 
production  of  traditional  beers;  and 

•  While  we  believe  that  our  proposal 
is  consistent  with  the  definitions  in  the 


Internal  Revenue  Code  and  the  FAA 
Act.  flavored  malt  beverages  that 
contain  a  significant  amount  of  added 
alcohol  may  not  have  been 
contemplated  by  Congress  at  the  time  of 
the  statutes'  enactment.  Therefore,  we 
also  seek  comments  on  whether 
Treasury  and  TTB  should  seek 
legislation  that  would  specifically 
address  the  treatment  of  such  products, 
and  whether  such  legislation  is 
necessary  to  avoid  unintended 
economic  consequences  of  the 
application  of  the  statute  under  this 
rule. 

We  also  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  may  be  made 
easier  to  understand. 

B.  What  Is  a  Comment? 

In  order  for  a  submission  to  be 
considered  a  "comment,"  it  must  clearly 
indicate  a  position  for  or  against  the 
proposed  rule  or  some  part  of  it,  or  must 
express  neutrality  about  the  proposed 
rule.  Comments  that  use  reasoning, 
logic,  and,  if  applicable,  good  science  to 
explain  the  respondent's  position  are 
most  persuasive  in  the  formation  of  a 
final  rule. 

To  be  eligible  for  consideration, 
comments  must: 

•  Contain  your  name  and  mailing 
address; 

•  Reference  this  notice  number; 

•  Be  legible  and  written  in  language 
generally  acceptable  for  public 
disclosure; 

•  Contain  a  legible,  written  signature 
if  submitted  by  mail  or  fax;  and 

•  Contain  your  e-mail  address  if 
submitted  by  e-mail. 

To  ensure  that  the  public  is  able  to 
access  our  office  equipment,  comments 
submitted  by  fax  must  be  no  more  than 
five  pages  in  length  when  printed  on 
8V2  by  11  inch  paper.  Comments 
submitted  by  mail  or  e-mail  may  be  of 
any  length. 

C.  How  May  I  Submit  Comments? 

By  mail:  You  may  send  written 
comments  by  mail  to  the  address  shown 
in  the  ADDRESSES  section  of  this  notice. 

By  fax:  You  may  submit  comments  by 
facsimile  transmission  to  716—434- 
8041.  We  will  treat  faxed  transmissions 
as  originals. 

By  e-mail:  You  may  submit  comments 
by  e-mail  by  sending  the  comments  to 
nprm@ttb.gov.  We  will  treat  e-mailed 
transmissions  as  originals. 

By  online  form:  You  may  also  submit 
comments  using  the  comment  form 
provided  with  the  online  copy  of  this 
proposed  rule  on  the  TTB  Web  site  at 
http://www.ttb.gov/alcohol/rules/ 
index.htm.  We  will  treat  comments 
submitted  via  the  Web  site  as  originals. 


Public  Hearing:  Any  person  who 
desires  an  opportunity  to  comment 
orally  at  a  public  hearing  on  the 
proposed  regulation  should  submit  his 
or  her  request  in  writing  to  the 
Administrator  within  the  90-day 
comment  period.  The  Administrator, 
however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

D.  How  Does  TTB  Use  the  Comments? 

We  will  carefully  consider  all 
comments  that  we  receive  on  or  before 
the  closing  date.  We  will  not 
acknowledge  receipt  of  comments  or 
reply  to  individual  comments.  We  will 
summarize  and  discuss  pertinent 
comments  in  the  preamble  of  any 
subsequent  notices  or  the  final  rule 
published  on  this  subject. 

E.  May  I  Review  Comments  Received? 

You  may  view  copies  of  the 
comments  received  in  response  to  this 
notice  of  proposed  rulemaking  by 
appointment  at  the  ATF  Reference 
Library,  Room  6480,  650  Massachusetts 
Avenue,  NW.,  Washington.  DC  20226, 
telephone  202-927-7890.  You  may 
request  copies  of  the  comments  at  20 
cents  per  page  by  writing  to  the  ATF 
Reference  Librarian  at  the  above 
address. 

For  the  convenience  of  the  public,  we 
will  also  post  comments  received  in 
response  to  this  notice  on  the  TTB  Web 
site.  All  comments  posted  on  our  Web 
site  will  show  the  name  of  the 
commenter.  but  will  not  show  street 
addresses,  telephone  numbers,  or  e-mail 
addresses.  We  may  also  omit 
voluminous  attachments  or  material  that 
we  do  not  consider  suitable  for  posting. 
In  all  cases,  the  full  comment  will  be 
available  in  the  ATF  Reference  Library. 
To  access  online  copies  of  the 
comments  on  this  rulemaking,  visit 
http://www.  ttb.gov/alcohol/rules/ 
index.htm,  and  cHck  on  the  "View 
Comments"  button  under  this  notice 
number. 

F.  Will  TTB  Keep  My  Comments 
Confidential? 

We  caimot  recognize  any  material  in 
comments  as  confidential.  All 
comments  and  materials  may  be 
disclosed  to  the  public  in  the  ATF 
Reference  Library.  We  may  also  post  the 
comment  on  our  Web  site.  [See  "May  I 
Review  Comments  Received?")  Finally, 
we  may  disclose  the  name  of  any  person 
who  submits  a  conunent  and  quote  from 
the  comment  in  the  preamble  to  a  final 
rule  on  this  subject.  If  you  consider  your 
material  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
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public,  you  should  not  include  it  in  the 
comments. 

Xm.  Regulatory  Analyses  and  Notices 

A.  Does  the  Paperwork  Reduction  Act , 
Apply  to  This  Proposed  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320.  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  we  are 
not  proposing  any  new  or  revised 
recordkeeping  requirements.  We  are 
only  proposing  to  clarify  when  a 
formula  must  be  filed  with  TTB  and.  for 
the  piupose  of  efficiency,  we  propose  to 
change  the  place  where  within  TTB 
these  formulas  are  filed.  In  the  futiue. 
we  may  develop  a  specific  form  for  this 
information  collection. 

The  Office  of  Management  and  Budget 
has  previously  approved  the 
information  collection  and 
recordkeeping  provisions  contained  in 
proposed  §§  25.55  through  25.58  imder 
OMB  control  number  1512-0045.  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act.  This 
information  collection  and  the  related 
recordkeeping  requirements  are 
cmrently  contained  in  §§  25.62  and 
25.67.  , 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

We  certify  under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  notice  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  entities.  We  believe  that  10 
or  fewer  qualified  small  breweries 
actually  manufacture  flavored  malt 
beverages  subject  to  this  rule.  We 
specifically  solicit  comments  on  the 
number  of  small  breweries  that  may  be 
affected  by  this  rule  and  on  the  impact 
of  this  rule  on  those  breweries.  We  ask 
that  any  small  brewery  that  believes  that 
it  would  be  significantly  affected  by  this 
rule  to  let  us  know  and  tell  us  how  it 
would  affect  you. 

Pursuant  to  §  7805(f)  of  the  Internal 
Revenue  Code  of  1986.  we  have 
submitted  this  regulation  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

C.  Is  This  a  Significant  Regulatory 
Action  as  Defined  by  Executive  Order 
12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  the  order  does  not 
require  a  regulatory  assessment  because 
no  effect  of  $100  million  or  more  flows 
from  this  rule  and  because  any  effect 


flows  directly  from  the  xmderlying 
statutes. 

XIV.  Drafting  Information 

Various  personnel  of  the  Alcohol  and 
Tobacco  Tax  and  Trade  Bm^au  and  the 
Department  of  the  Treasury  drafted  this 
document. 

List  of  Subiects 

27  CFR  Part  7 

Advertising.  Authority  delegations. 
Beer,  Consiuner  protection,  Customs 
duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

27  CFR  Part  25 

Beer.  Claims.  Electronic  fund 
transfers.  Excise  taxes.  Exports, 
Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research,  Surety  bonds. 

The  Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the 
Treasury  and  the  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau  propose  to 
amend  the  regulations  in  title  27,  Code 
of  Federal  Regulations,  as  follows: 

PART  7— LABELING  AND 
ADVERTISING  OF  MALT  BEVERAGES 

1.  The  authority  citation  for  27  CFR 
part  7  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

2.  We  amend  §  7.10  by  revising  the 
definition  of  "malt  beverage"  to  read  as 
follows: 

§7.10    Meaning  of  terms. 

*        *        •        *        • 

Malt  beverage.  A  beverage  made  by 
the  alcoholic  fermentation  of  an 
infusion  or  decoction,  or  combination  of 
both,  in  potable  brewing  water,  of 
malted  barley  with  hops,  or  their  parts, 
or  their  products,  and  with  or  without 
other  malted  cereals,  and  with  or 
without  the  addition  of  immalted  or 
prepared  cereals,  other  carbohydrates  or 
products  prepared  therefrom,  and  with 
or  without  the  addition  of  carbon 
dioxide,  and  with  or  without  other 
wholesome  products  suitable  for  human 
food  consumption.  Standards  applying 
to  malt  beverages  appear  in  §  7.11. 
***** 

3.  We  amend  Subpart  B  by  adding  a 
new  §  7.11  to  read  as  follows: 

§  7.1 1    Standards  for  matt  lieverages. 

The  following  standards  apply  to  a 
fermented  product  that  is  considered  a 
malt  beverage  under  this  part. 


(a)  Alcohol  flavoring  materials  and 
other  ingredients  containing  alcohol 
may  be  used  in  producing  a  malt 
beverage  provided  these  alcohol 
ingredients  constitute  less  than  0.5 
percent  alcohol  by  voliune  (0.5%  ale/ 
vol)  of  the  finished  malt  beverage.  For 
example,  a  finished  malt  beverage  of 
5.0%  alc/vol  must  derive  more  than 
4.5%  aic/vol  from  the  fermentation  of 
barley  malt  and  other  materials,  and 
must  derive  less  than  0.5%  alc/vol  from 
the  addition  of  alcohol  flavors  or  other 
ingredients  containing  alcohol. 

(b)  A  malt  beverage  may  be  filtered  or 
processed  in  order  to  remove  color, 
taste,  aroma,  bitterness,  or  other 
characteristics  derived  from 
fermentation. 

4.  We  amend  §  7.22  by  adding  a  new 
paragraph  (a)(5)  to  read  as  follows: 

§7.22    Mandatory  label  information. 

There  shall  be  stated: 
(a)  On  the  brand  label: 

■  «        *        *        *        * 

(5)  Alcohol  content  in  accordance 
with  §  7.71.  for  malt  beverages  that 
contain  any  alcohol  derived  from  added 
flavors  or  other  ingredients  containing 

alcohol, 

***** 

5.  We  amend  §  7.29  by  revising 
paragraph  (a)  and  by  adding  a  new 
paragraph  (a)(7)  to  read  as  follows: 

§7.29    Prohibited  practices. 

(a)  Statements  on  labels.  Containers  of 
malt  beverages,  or  any  labels  on  such 
containers,  or  any  carton,  case,  or 
individual  covering  of  such  containers, 
used  for  sale  at  retail,  or  any  written, 
printed,  graphic,  or  other  material 
accompanying  such  containers  to  the 
consumer  must  not  contain: 
***** 

(7)(i)  Any  statement,  design,  device, 
or  representation  which  tends  to  create 
the  impression  that  a  malt  beverage: 

(A)  Contains  distilled  spirits;  or 

(B)  Is  similar  to  a  distilled  spirit;  or 

(C)  Has  intoxicating  qualities, 
(ii)  A  label  statement  of  alcohol 

content  in  conformity  with  §7.71  is  not 
considered  a  prohibited  practice  in 
violation  of  this  section.  Use  of  a  brand 
name  of  a  distilled  spirits  product  as  a 
malt  beverage  brand  name  is  permitted. 
Use  of  a  cocktail  name  as  a  brand  name 
or  fanciful  name  is  permitted  if  the 
overall  malt  beverage  formulation  and 
label  do  not  present  a  misleading 
impression  about  the  identity  of  the 
product. 
***** 

6.  We  amend  §  7.31  by  adding 
paragraph  (e)  to  read  as  foll9ws: 
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§7.31    Label  approval  and  release. 

***** 

(e)  Formula  and  samples.  The 
Administrator  may  require  you  to 
submit  a  formula  for  a  malt  beverage, 
and  a  sample  of  any  malt  beverage  or 
ingredients  used  in  producing  a  malt 
beverage  in  conjunction  with  the  filing 
of  a  certificate  of  label  approval  on  ATF 
Form  5100.31. 

7.  We  amend  §  7.54  by  revising 
paragraph  (a)  and  by  adding  a  new 
paragraph  (a)(8),  to  read  as  follows: 

§7.54    Prohibited  Statements. 

{a)  General  prohibition.  An 
advertisement  of  malt  beverages  must 
not  contain: 

*  ' .     *         *         *         * 

(8)(i)  Any  statement,  design,  device, 
or  representation  which  relates  to 
alcohol  content  or  which  tends  to  create 
the  impression  that  a  malt  beverage: 

(A)  Contains  distilled  spirits;  or 

(B)  Is  similar  to  a  distilled  spirit;  or 

(C)  Has  intoxicating  qualities, 
(ii)  A  label  statement  of  alcohol 

content  in  conformity  with  §  7.71  is  not 
considered  a  prohibited  practice  in 
violation  of  this  section.  Use  of  a  brand 
name  of  a  distilled  spirits  product  as  a 
malt  beverage  brand  name  is  permitted. 
Use  of  a  cocktail  name  as  a  brand  name 
or  as  a  fanciful  name  is  permitted  if  the 
overall  malt  beverage  advertisement 
does  not  present  a  misleading 
impression  about  the  identity  of  the 
product. 


PART  25— BEER 

8.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  81c:  26  U.S.C.  5002, 
5051-5054,  5056,  5061,  5091,  5111.  5113, 
5142,  5143,  5146.  5222.  5401-5403,  5411- 
5417,  5551,  5552,  5555.  5556.  5671,  5673, 
5684,  6011,  6061,  6065,  6091,  6109,  6151, 
6301,  6302,  6311,  6313,  6402,  6651,  6656, 
6676,  6806,  7011,  7342.  7606,  7805;  31  U.S.C. 
9301,  9303-9308. 

9.  We  amend  §  25.11  by  revising  the 
definition  of  "beer"  to  read  as  follows: 

§  25.1 1     Meaning  of  terms. 

***** 

Beer.  Beer,  ale,  porter,  stout,  and  other 
similar  fermented  beverages  (including 
sake  and  similar  products)  of  any  name 
or  description  containing  one-half  of 
one  percent  or  more  alcohol  by  volume, 
brewed  or  produced  from  malt,  wholly 
or  in  part,  or  from  any  substitute  for 
malt.  Standards  for  the  beer  tax  rate 
appear  in  §25.15. 
***** 

10.  We  amend  subpart  B  by  adding  an 
undesignated  center  heading  and  a  new 
section,  §  25.15,  to  read  as  follows: 


Standards  for  Beer  Tax  Rate 

§  25. 1 5    What  standards  must  tie  met  to 
qualify  as  a  fermented  product  to  be  taxed 
at  the  beeT  rate? 

(a)  You  may  use  barley  malt,  malted 
grains  other  than  barley,  unmalted 
grains,  sugars,  syrups,  molasses,  honey, 
friiit,  fruit  juice,  fruit  concentrate,  herbs, 
spices,  smd  other  food  materials  for 
fermenting  beer. 

(b)  You  may  use  alcohol  flavoring 
materials,  taxpaid  wine,  and  other 
ingredients  containing  alcohol  in 
producing  beer,  provided  these  alcohol 
ingredients  contribute  less  than  0.5 
percent  alcohol  by  volume  of  the 
finished  beer.  For  example,  a  finished 
beer  of  5.0%  alc/vol  must  derive  more 
than  4.5%  alc/vol  from  the  fermentation 
of  ingredients  at  the  brewery.  Added 
flavors  or  other  ingredients  containing 
alcohol  may  constitute  less  than  0.5% 
alc/vol  of  the  finished  beer. 

1 1 .  We  amend  Subpart  F  by  adding 
two  undesignated  center  headings,  and 
by  adding  new  §§  25.53,  and  25.55 
through  25.58,  to  read  as  follows: 

Subpart  F — Miscellaneous  Provisions 


Samples 

§  25.53    Am  I  required  to  furnish  samples 
of  my  fermented  products  or  ingredients? 

The  appropriate  TTB  officer  may,  at 
any  time,  require  you  to  submit  samples 
of: 

(a)  Cereal  beverage,  sake,  or  any 
fermented  product  produced  at  the 
brewery. 

(b)  Materials  used  in  the  production 
of  cereal  beverage,  sake,  or  any 
fermented  product. 

(c)  Cereal  beverage,  sake,  or  any 
fermented  product,  in  conjunction  with 
the  filing  of  a  formula.  (26  U.S.C.  5415, 
5555,  7805(a)) 

Formulas 

§  25.55    Are  formulas  required  for  my 
fermented  products? 

(a)  For  what  fermented  products  must 
a  formula  be  filed?  You  must  file  a 
formula  with  TTB  if  you  intend  to 
produce: 

(1)  Any  fermented  product  that  will 
be  treated  by  any  special  processing, 
filtration,  or  other  methods  of 
manufacture  that  change  the  character 
of  beer  or  remove  material  from  beer. 
The  removal  of  any  volume  of  water 
from  beer,  filtration  of  beer  to  remove 
color,  flavor,  or  character,  the  separation 
of  a  beer  into  different  components, 
reverse  osmosis,  concentration  of  beer, 
and  ion  exchange  treatments  are 
examples  of  processes  that  require  you 
to  file  a  formula  under  this  section^ 


(2)  Any  fermented  product  to  which 
taxpaid  wine  or  any  flavor  or  other 
ingredient  containing  edcohol  will  be 
added. 

(3)  Any  fermented  product  to  which 
coloring  or  natural  or  artificial  flavors 
will  be  added. 

(4)  Any  fermented  product  to  which 
fruits,  herbs,  spices,  or  honey  will  be 
added. 

(5)  Sake,  flavored  sake,  or  sparkling  ' 
sake. 

(b)  Are  separate  formulas  required  for 
different  products?  You  must  file  a 
separate  formula  for  each  fermented 
product  for  which  a  formula  is  required. 

(c)  When  must  I  file  a  formula?  (1) 
Except  as  provided  in  paragraph  (2),  you 
may  not  produce  a  fermented  product 
for  which  a  formula  is  required  until 
you  have  filed  and  received  approval  of 
a  formula  for  that  product. 

(2)  You  may,  for  research  and  product 
development  purposes,  produce  a 
fermented  product  without  an  approved 
formula,  but  you  may  not  sell  or  market 
this  product  until  you  receive  approval 
of  a  formula. 

(d)  How  long  is  my  formula  approval 
valid?  Your  formula  approved  under 
this  section  remains  in  effect  until  you 
supersede  it  with  a  new  formula,  until 
you  voluntarily  surrender  it  to  TTB,  or 
until  TTB  cancels  or  revokes  it. 

(e)  Are  my  previously  approved 
statements  of  process  valid?  Your 
statements  of  process  approved  before 
[EFFECTIVE  DATE  OF  FINAL  RULE\  are 
considered  approved  formulas  under 
this  section,  provided  the  finished 
product  under  the  statement  of  process 
is  in  compliance  with  §  25.15.  Youlio^^ 
not  need  to  resubmit  any  approved 
statements  of  process.  (26  U.S.C.  5415. 
5555,  7805(a)) 

§25.56    How  do  I  file  a  formula? 

(a)  What  are  the  general  requirements 
for  filing  a  formula? 

(1)  You  must  identify  each  brewery 
where  the  formula  is  valid  by  including 
each  brewery  name,  address,  and  the 
brewery  registry  number  for  each 
brewery  for  which  the  formula  applies. 

(2)  You  must  serially  number  each 
formula,  conunencing  with  "1"  and 
continuing  in  numerical  sequence. 

(3)  You  must  date  and  sign  each 
formula. 

(4)  You  must  submit  two  copies  of 
each  formula  to  TTB. 

(b)  Where  do  I  file  a  formula?  File 
your  formulas  with  the  Chief, 
Advertising,  Labeling  and  Formulation 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  650  Massachusetts 
Avenue,  NW-,  Washington,  DC  20226. 
(26  U.S.C.  5401,7805) 
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§  25.57    What  ingredient  and  process 
information  must  I  Include  on  a  formula? 

(a)  For  each  formula  you  must  list — 

(1)  Each  separate  ingredient  and  the 
specific  quantity  used,  or  a  reasonable 
range  of  quantities  used. 

(2)  For  fermented  products  containing 
flavorings,  you  must  include:  The  name 
of  the  flavor;  the  product  number,  if 
any;  the  name  and  location  (city.  State 
and  TTB  company  code)  of  the  flavor 
manufacturer;  the  TTB  or  ATF  formula 
number  and  approval  date,  and  the 
alcohol  content  of  the  flavor. 

(3)  For  formidas  that  include  the  use 
of  taxpaid  wine  or  other  ingredients 
containing  alcohol,  you  must  explicitly 
indicate: 

(i)  The  voliune  and  alcoholic  content 
of  the  beer  base; 

(ii)  The  maximum  voliunes  of  the 
flavoring  materials  or  other  ingredients 
to  be  used; 

(iii)  The  alcoholic  strength  of  the 
flavoring  materials  or  other  ingredients; 

(iv)  The  overall  alcohol  contribution 
to  the  finished  product  provided  by  the 
addition  of  flavoring  materials  or  other 
ingredients  containing  alcohol;  and 

(v)  The  final  volume  and  alcoholic 
content  of  the  finished  product. 

(b)  You  must  describe  in  detail  each 
process  used  to  produce  a  fermented 
beverage. 


(c)  You  must  state  the  alcohol  content 
of  the  fermented  product  at  each  step  in 
production  after  fermentation,  and  the 
alcohol  content  of  the  finished  product. 

(d)  At  any  time,  an  appropriate  TTB 
officer  may  require  you  to  file  additional 
information  concerning  a  fermented 
product,  ingredients,  or  processes,  in 
order  to  determine  whether  a  formula 
should  be  approved,  disapproved,  or  if 
the  approval  of  a  formula  should  be 
continued.  (26  U.S.C.  5415.  5555, 
7805(a)) 

§  25.58    When  must  I  file  a  new  or 
superseding  formula? 

(a)  You  must  file  a  new  or 
superseding  formula  if  you — 

(1)  Create  an  entirely  new  fermented 
product  that  requires  a  formula; 

(-2)  Add  new  ingredients  to  an  existing 
formulation; 

(3)  Delete  ingredients  from  an  existing 
formulation; 

(4)  Change  the  quantity  of  an 
ingredient  used  from  the  quantity  or 
range  of  usage  in  an  approved  formula; 

(5)  Change  an  approved  processing, 
filtration,  or  other  special  method  of 
manufactiu«  that  requires  the  filing  of  a 
formula;  or 

(6)  Change  the  contribution  of  alcohol 
from  flavor  or  ingredients  that  contain 
alcohol. 

(b)  When  you  file  a  new  or 
superseding  formula  with  TTB,  follow 


the  procedures  described  above  in 
§§25.56  through  25.57. 

(c)  When  you  file  a  new  formula,  you 
must  give  it  a  new  formula  number. 

(d)  A  superseding  formula  is  one  that 
replaces  an  existing  formula.  You  must 
inform  TTB  when  you  file  a  superseding 
formula.  When  TTB  approves  a 
superseding  formula,  we  will  cancel 
your  previous  formula.  You  may  use  the 
same  formula  number  for  a  superseding 
formula  as  the  formula  it  replaces,  but 
you  must  annotate  the  formula  number 
to  indicate  it  is  a  superseding  formula 
(For  example.  Formula  2,  superseding).  , 
(26.  U.S.C.  5401) 

§25.62    [Amended] 

12.  We  amend  §  25.62  by  removing 
and  reserving  paragraph  (a)(7). 

§§25.67  and  25.76    [ftemoved] 

13.  We  amend  Subpart  G  by  removing 
and  reserving  §§  25.67  and  25.76. 

Signpd:  March  4,  2003. 
Jolin  J.  Manfreda,  '^        ■  . 

Acting  A  dministmtor. 

Approved:  March  17,  2003. 
Timothy  E.  Skod, 

Deputy  Assistant  Secretary,  (Regulatory, 
Tariff,  and  Trade  Enforcement). 
(FR  Doc.  03-6855  Filed  3-21-03;  8:45  am) 
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The  President 


Presidential  Documents 


Executive  Older  13290  of  Mai^h  20,  2003 


Confiscating  and  Vesting  Certain  Iraqi  Property 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.]  (lEEPA).  the  National  Emer- 
gencies Act  (50  U.S.C.  1601  et  seq.),  and  section  301  of  title  3,  United 
States  Code,  and  in  order  to  take  additional  steps  with  respect  to  the  national 
emergency  declared  in  Executive  Order  12722  of  August  2, 1990, 

I,  GEORGE  W.  BUSH,  President  of  the  United  States  of  America,  hereby 
determine  that  the  United  States  and  Iraq  are  engaged  in  armed  hostilities, 
that  it  is  in  the  interest  of  the  United  States  to  confiscate  certain  property 
of  the  Government  of  Iraq  and  its  agencies,  instrumeirtalities,  or  controlled 
entities,  and  that  all  right,  title,  and  interest  in  any  property  so  confiscated 
should  vest  in  the  Department  of  the  Treasury.  I  intend  that  such  vested 
property  should  be  used  to  assist  the  Iraqi  people  and  to  assist  in  the 
reconstruction  of  Iraq,  and  determine  that  such  use  would  be  in  the  interest 
of  and  for  the  benefit  of  the  United  States. 

I  hereby  order: 

Section  1.  All  blocked  funds  held  in  the  United  States  in  accounts  in 
the  name  of  the  Government  of  Iraq,  the  Central  Bank  of  Iraq,  RadBdain 
Bank,  Rasheed  Bank,  or  the  State  Organization  for  Marketing  Oil  are  hereby 
confiscated  and  vested  in  the  Department  of  the  Treasury,  except  for  the 
following: 

(a)  any  such  funds  that  are  subject  to  the  Vienna  Convention  on  Diplomatic 
Relations  or  the  Vienna  Convention  on  Consular  Relations,  or  that  enjoy 
equivalent  privileges  and  immunities  under  the  laws  of  the  United  States, 
and  are  or  have  been  used  for  diplomatic  or  consular  purposes,  and 

(b)  any  such  amounts  that  as  of  the  date  of  this  order  are  subject  to  post- 
judgment  writs  of  execution  or  attachment  in  aid  of  execution  of  judgments 
pursuant  to  section  201  of  the  Terrorism  Risk  Insurance  Act  of  2002  (Public 
Law  107  297),  provided  that,  upon  satisfaction  of  the  judgments  on  which 
such  writs  are  based,  any  remainder  of  such  excepted  amounts  shall,  by 
virtue  of  this  order  and  without  further  action,  be  confiscated  and  vested. 

Sec.  2.  The  Secretary  of  the  Treasury  is  authorized  to  perform,  without 
further  approval,  ratification,  or  other  action  of  the  President,  all  functions 
of  the  President  set  forth  in  section  203(a)(1)(C)  of  lEEPA  with  respect 
to  any  and  all  property  of  the  Government  of  Iraq,  including  its  agencies, 
instrumentalities,  or  controlled  entities,  and  to  take  additional  steps,  includ- 
ing the  promulgation  of  rules  and  regulations  as  may  be  necessary,  to  carry 
out  the  purposes  of  this  order.  The  Secretary  of  the  Treasury  may  redelegate 
such  functions  in  accordance  with  applicable  law.  The  Secretary  of  the 
Treasury  shall  comsult  the  Attorney  General  as  appropriate  in  the  implementa- 
tion of  this  order.  , 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  24,  2003 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Support  activities: 
Technical  service  provider 
assistance;  pubfished  2(- 
24-03 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
International  fisheries 
regulations: 
Pacific  halibut — 
Catch  sharing  plan; 
published  3-24-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 
■    promulgation;  various 
States: 

California;  published  1-23-03 
Oregon;  published  1-22-03 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Colorado:  published  2-25-03 
Texas;  published  2-25-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Orthopedic  devices — 
Knee  joint 
patellofemorotibial 
metal/polymer  porous- 
coated  uncemented 
prosthesis,  etc.; 
reclassification; 
published  3-24-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  insurarKe  reform: 
Health  Insurance  Portability 
and  Accountability  Act  of 
1996— 

Transactions  and  code  set 
standards  for  electronic 
transactions; 
modifications;  published 
2-20-03 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulfur  operations: 


Oil  and  gas  drilling 
requirements;  published  2- 
20-03 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Privacy  Act;  implementation; 
published  3-24-03  ' 

JUSTICE  DEPARTMENT 
Federal  Bureau  of 
rnvestigation 

Privacy  Act;  implementation; 
published  3-24-03 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 
Civil  monetary  penalties; 

inflation  adjustment; 

published  1-22-03 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  and  counseling 
programs,  Federal 
employees: 

Child  care  costs  for  lower 
income  employees; 
^     agency  use  of 
appropriated  funds; 
published  3-24-03 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Cuban  assets  control 

regulations: 

Family  and  educational 
travel  transactions, 
remittances,  support  for 
Cuban  people  and 
humanitarian  projects; 
technical  amendments; 
published  3-24-03 

COMMENTS  DUE  NEXT 
WEEK 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Ocean  freight  claims 
administrative  appeal 
process;  comments  due  by 
4-2-03;  published  3-3-03 
(FR  03-04574) 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Raisins  produced  from  grapes 

grown  in — 

California;  comments  due  by 
3-31-03;  published  1-28- 

'  03  [FR  03-01965] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mahceting 
Service 

Rasins  produced  from  grapes 
grown  in  California: 


comments  due  by  4-3-03; 
published  3-19-03  [FR  03- 
06663] 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  4- 
1-03;  published  3-12-03  (FR 
03-05842] 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Ocean  freight  claims 
administrative  appeal 
process;  comments  due  by 
4-2-03;  published  3-3-03 
[FR  03-04574] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Child  nutrition  programs: 
Women,  infants,  and 
children;  special 
supplemental  nutrition 
programs  — 
Federal  financial  and  ' 
participating  reporting 
requirements  and 
information 

confidentiality;  ' 

comments  due  by  4-1- 
03;  published  12-2-02 
[FR  02-30223] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  IMational  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Age  at  which  person  can 
receive  permits,  and 
Regional  Councils 
membership  requirement 
char>ge;  comments  due  by 
.     4-4-03;  published  2-18-03 
[FR  03-03742] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Fees: 
Official  inspection  and  ' 

weighing  services; 

comments  due  by  3-31- 

03;  published  2-28-03  [FR 

03-04688] 
Rice  inspection  services; 

comments  due  by  3-31- 

03;  published  2-28-03  [FR 

03-04689] 

AGRICULTURE 

DEPARTMENT 

Natural  Resources 

Conservation  Service 

Loan  and  purchase  programs: 


Conservation  Security 
Program;  comments  due 
by  4-3-03;  published  3-21- 
03  [FR  03-06825] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Spiny  dogfish;  comments 
due  by  4-4-03; 
published  2-18-03  [FR 
03-03845] 
Marine  mammals: 
Commercial  fishing 
authorizations — 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  4-3- 
03:  published  3-4-03 
[FR  03-04897] 
Taking  and  importing — 
Eastern  North  Pacific 
Southem  Resident  killer 
wfuiles;  comments  due 
by  3-31-03;  published 
1-30-03  [FR  03-02031] 

DEFENSE  DEPARTMENT 

Federal  Acquisitkxi  Regulation 
(FAR): 

Commercially  available  off- 
the-shelf  items;  comments 
due  by  3-31-03;  published 
1-30;03  [FR  03-01961] 

Contract  bundling; 
comments  due  by  4-1-03; 
published  1-31-03  [FR  03- 
0215^ 

Depreciation  cost  principle: 
comments  due  by  3-31- 
03;  published  1-30-03  [FR 
03-01962] 

Insurance  and  pension 
costs;  comments  due  by 
3-31-03;  published  1-30- 
03  [FR  03-01963) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Virgin  Islands;  comments 
due  by  3-31-03;  published 
2-27-03  [FR  03-04517] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Virgin  Islands;  comments 
due  by  3-31-03;  published 
2-27-03  [FR  03-04518] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

Califomia;  comments  due  by 
3-31-03;  published  2-27- 
03  [FR  03-04512] 
Maryland;  comments  due  by 
3-31-03;  published  2-27- 
03  [FR  03-04515) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  3-31-03;  published 
2-28-03  [FR  03-04629] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  3-31-03;  published 
2-28-03  [FR  03-04630] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
4-(Dichloroacetyl)-1  -oxa-4- 
azaspi  ro[4 . 5)decane ; 
comments  due  by  3-31- 
03;  published  1-29-03  [FR 
03-01768] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
Nebraska  and  Iowa; 
comments  due  by  3-31- 
03;  published  2-25-03  [FR 
03-04363] 
South  Carolina;  comments 
due  by  3-31-03;  published 
2-25-03  [FR  03-04364] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Commercially  available  off- 
the-shelf  items;  comments 
due  by  3-31-03;  published 
1-30-03  [FR  03-01961) 
Contract  bundling; 
comments  due  by  4-1-03; 
published  1-31-03  [FR  03- 
02159] 
Depreciation  cost  principle; 
comments  due  by  3-31- 
03;  published  1-30-03  [FR 
03-01962] 
Insurance  and  pension 
costs;  comments  due  by 
3-31-03;  published  1-30- 
03  [FR  03-01963] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare  and  medicaid: 


Acute  care  hospKal  inpatient 
prospective  payment 
system;  payment 
methodology  for 
extraordinarily  high-cost 
cases;  comments  due  by 
4-4-03;  published  3-5-03 
[FR  03-05121) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Admfnistration 

Public  Health  Security  and 
Bioterrorism  Preparedness 
and  Response  Act  of  2002; 
implementation: 
Food  facilities  registration; 
comments  due  by  4-4-03; 
published  2-3-03  [FR  03- 
02443] 
Food  importation  notice  to 
FDA;  comments  due  by 
4-4-03;  published  2-3-03 
[FR  03-02444] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 
Texas;  comments  due  by  3- 
31-03;  published  1-28-03 
[FR  03-01873] 
Drawbridge  operations: 
.    Florida;  comments  due  by 
3-31-03;  published  8-28- 
02  [FR  02-21920] 
Ports  and  waterways  safety: 
Portland  Captain  of  Port 
Zone,  ME;  passenger 
vessels;  security  zones; 
comments  due  by  3-31- 
03;  published  2-27-03  [FR 
03-04635] 
HOMELAND  SECURITY 
DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Canada  and  Bemiuda;  visa 
and  passport  waiver 
removal  for  certain 
permanent  residents; 
comments  due  by  4-1-03; 
published  1-31-03  [FR  03- 
02164] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Age  at  which  person  can 
receive  permits,  and 
Regional  Councils 
membership  requirement 
,    change;  comments  due  by 
4-4-03;  published  2-18-03 
[FR  03-03742] 
Endangered  and  threatened 
species  pennit  applications; 
comments  due  by  4-3-03; 
published  3-4-03  [FR  03- 
04987) 


INTERIOR  DEPARTMENT 
National  Park  Service 

Vehicles  and  traffic  safety: 
Motor  vehicle  operation 
under  influence  of  alcohol 
or  drugs;  comments  due 
by  4-1-03;  published  1-31- 
03  [FR  03-02321] 
INTERIOR  DEPARTMEI4T 
Surface  Mining  Reclamation 
and  En|orcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Wyoming;  comments  due  by 
4-3-03;  published  3-4-03 
[FR  03-04970] 
JUSTICE  DEPARTMENT 
Drug  Enforcentent 
Administration 
Records,  reports,  and  exports 
of  listed  chemk»ls: 
Chemical  mixtures 
containing  phosphorus; 
comments  due  by  4-1-03; 
published  1-31-03  [FR  03-- 
02296) 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Construction  safety  and  health 
standards: 
Crane  and  Demck 
Negotiated  Rulemaking 
Advisory  Committee; 
intent  to  establish; 
comments  due  by  3-31- 
03;  published  2-27-03  [FR 
03-04560] 
NATIONAL  AERONAOTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Commercially  available  off- 
the-shelf  items;  comments 
due  by  3-31-03;  published 
1-30-03  [FR  03-01961) 
Contract  bundling; 
comments  dge  by  4-1-03; 
published  1-31-03  [FR  03- 
02159) 
Depreciation  cost  principle; 
comments  due  by  3-31- 
03;  published  1-30-03  [FR 
03-01962) 
lnsurarK:e  and  pension 
costs;  comments  due  by 
3-31-03;  published  1-30- 
03  [FR  03-01963] 

NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  domestic 

licensing: 

Source  material  holdings; 
reporting  requirements 
under  international 
agreements;  comments 
due  by  4-4-03;  published 
3-5-03  [FR  03-05168] 


NUCLEAR  REGULATORY 
COMMISSION 

Source  material;  domestic 

licensing: 

Source  material  holdings; 
reporting  requirements 
under  intematkxial 
agreements;  comrrients 
due  by  4-4-03;  published 
3-5-03  [FR  03-05169] 

SMALL  BUSINESS 
ADMINISTRATION 

Govemment  contracting 
programs: 
Contract  bundling; 

comments  due  by  4-1-03; 

published  1-31-03  [FR  03- 

02158] 
Small  tHJsiness  size  standards: 
Facilities  support  servrces 

(including  base 

maintenarx^);  comments 

due  by  4-4-03;  put)lisl>ed 

2-3-03  [FR  03-02455] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Federal  old  age,  sun^ivors, 
and  disability  insurance,  ~ 
arKJ  aged,  blind,  and 
disabled — 

Administrative  law  judges; 
video  teleconference 
hearings;  comments 
due  by  4-4-03; 
published  2-3-03  (FR 
03-02402] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentatkxt: 
Canada  and  Bemiuda:  visa 
and  passport  waiver 
removal  for  certain 
permanent  residents; 
comments  due  by  4-1-03; 
published  1-31-03  [FR  03- 
02202] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Advisory  circulars;  availability, 
etc.: 

Corrosion  Prevention  and 
Control  Programs; 
development  and 
implementation;  comments 
due  by  4-1-03:  published 
10-3-02  [FR  02-24933] 
Air  carrier  certification  and 
operations: 

Corrosion  Prevention  and 
Control  Programs; 
comments  due  by  4-1  -03; 
published  10-3-02  (FR  02- 
24932] 
Airworthiness  directives: 
BAE  Systems  (Operations) 
Ltd.;  comments  due  by  3- 
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31-03;  published  2-27-03 
(FR  03-04588) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
3-31-03;  published  1-28- 
03  [FR  03-01816] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
3-31-03;  published  1-29- 
03  [FR  03-01815] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
3-31-03;  published  1-29- 
03  [FR  03-01827] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 

by  3-31-03;  published  2- 

28-03  [FR  03-04739] 
Dassault;  comments  due  by 

4-2-03;  published  3-3-03 

[FR  03-04839] 

Empresa  Braslleira  de 
Aeronautics  S  A. 
(EMBRAER);  comments 
due  by  3-31-03;  published 
2-28-03  [FR  03-04738] 


Honeywell;  comments  due 
by  3-31-03;  published  1- 
30-03  [FR  03-02094]       . 
Ainworthiness  standards: 
Special  conditions — 

Learjet  Model  24,  24A. 
24B,  24B-A,  24C,  24D. 
24D-A,  24E,  24F,  24F- 
A.  25,  25A,  25B,  25C, 
'25D,  and  25F  airplanes; 
comments  due  by  4-2- 
03;  published  3-3-03 
[FR  03-04796] 

Learjet  Model  24/25 
Series  airplanes; 
comments  due  by  4-4- 
03;  published  3-5-03 
[FR  03-05129) 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 

Hazardous  liquid 

transportation — 

Gas  transmission 
pipelines;  Integrity 
management  in  high 
consequence  areas; 
comments  due  by  3-31- 
03;  published  1-28-03 
(FR  03-00603] 

TREASURY  DEPARTMENT 

Foreign  Assets  Control 
Office 

Reporting  and  procedures 
regulations: 
Economic  Sanctions 

Enforcement  Guidelines; 

comment  request; 

comments  due  by  3-31- 

03;  published  1-29-03  [FR 

03-01809]! 


\. 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Accuracy-related  penalty; 
imposition  defenses 
establishment;  commentS| 
due  by  3-31-03;  publishei 
12-31-02  [FR  02-32927]  I 

TREASURY  DEPARTMENT 

Terrorism  Risk  Insurance 
Program;  comments  due  by 
3-31-03;  published  2-28-03 
[FR  03-04831] 

TREASURY  DEPARTMENT 

Terrorism  Risk  Insurance 
Program;  comments  due  by 
3-31-03;  published  2-28-03 
[FR  03-04832] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Herbicide  exposure, 
disability  or  death  caused 
by;  effective  dates  of 
tienefits;  disposition  of 
unpaid  benefits  after 
death  of  benefk:iary; 
comments  due  by  3-31- 
03;  published  1-28-03  [FR 
03-01834] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servk»)  on  202-741- 
6043.  This  list  is  also 


available  online  at  http:// 

www.nara.gov/fedreg/ 

plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  39S/P.L.  108-10 

Do-Not-Call  Implementation 
Act  (Mar.  11,  2003;  117  Stat. 
557) 

Last  List  March  10.  2003  ' 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notifrcation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  ftegister,  is 

published  weekly.  It  is  ananged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  reviskxi  dales. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk:h  is  now  available  for  sale  at  ttie  Govemment  Printing 

Office. 

A  checklist  of  current  CFR  vokflnes  comprising  a  compile  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sedkxis 

Affected),  wfw^  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Offree's  GPO  Access  Servrce  at  htlpy/www.access.gpo.gov/nara/cfr/ 

indexhtml.  For  information  about  GPO  Access  caH  the  GPO  User 

Support  Team  ^  1-888-293-6498  (toll  free)  or  202-512-1530. 

Tfie  annual  rate  for  sut>scriptk>n  to  all  revised  paper  vohjmes  is 

$11 95.00  domestw,  $298.75  additkxwl  for  foreign  rteiling. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954  All  orders  must  be 

accompanied  t>y  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  51 2-2250. 

TMe  Stock  NwniMr  Price       Revision  Dale 

1, 2  (2  Reserved) (86W)50-00001-6) 9.00      *Jan.  1,  2003 

3  (1997  Compilotion 
and  Parts  100  and 
101) (869-04S-00002-0) 59.00      'Jan.  1,  2002 

4 (869-050-00003-2) 9.50       Jan.  1.  2003 

5  Parts: 

1-699  (869-050-00004-1) 57.00        Jan.  1,  2003 

700-1199 (869-050-00005-9) 46.00        Jon.  1,  2003 

1200-£nd.  6  (6 
Reserved)  (869-048-00006-2) 58.00        Jan.  1,  2002 

7  Parts:  

1-26      (869-048-00001-1) 41.00  Jan.  1.2002 

27-52    ". (869-048-00008-9) 47.00  Jan.  1,  2002 

53-209 (869-050-00009-1) 36.00  Jan.  1,  2003 

210-299 (869h)48-00010-1) 59.08  Jan.  1,  2002 

300-399 (869-050-00011-3) 43.00  Jan.  1,  2003 

400HS99 (869-050-00012-1) 39.00  Jan.  1,  2003 

700-899 (869-048-00013-5)  ....:.  54.00  Jan.  1,  2002 

90O-999 "...  (869-048-00014-3) 58.00  Jan.  1,  2002 

1000-1 199 (869-044-O0015-1) 25.00  Jan.  1,  2002 

1200-1599  (869-048-00016-0) 58.00  Jan.  1,2002 

1600-1899  (869-050-00017-2) 61.00  Jan.  1,2003 

1900-1939  (869-048-00018-6) 29.00  Jan.  1,  2002 

1940-1949  (869-048-00019^) 53.00  Jan.  1,2002 

1950-1999  (869^)48-00020-8) 47.00  Jan.  1,  2002 

,    200(Hnd (869-050-00021-1) 46.00       Jan.  1,  2003 

8 (869-048-O0022-4) 58.W        Jan.  1,  2002 

9  Parts: " 

1-199     (869-048-00023-2) 58.00        Jan.  1,2002 

200-End (869-048-00024-1) 56.00        Jan.  1,  2002 

10  Parts:  ,^_ 

1-50      (869-648-00025-4) 58.00  Jan.  1,2002 

51-199 (869-048-00026-7) 56.00  Jan.  1,2002 

200-499 (869-048-00027-5) 44.00  Jan.  1,  2002 

500-€nd  (869-048-00028-3) 58.00  Jan.  1,2002 

11 (869-048-00029-1) 34.00  Jan.  1,  2002 

12  Parts:  .  , 

1-199 (869-05(H)0030-0) 30.00  Jan.  1,  2003 

200-219 :. (869-048-00031-3) 36.00  Jan.  1,  2002 

220-299 (869-048-00032-1) 58.00  Jan.  1,  2002 

300-499 (869-050-00033-4) 43.00  Jan.  1,  2003 

500-599 (869-050-00034-2) 38.00  Jan.  1,  2003 

600-«99 ^ :...  (869-05O-O0035-1) 54.00  Jan.  1,  2003 

900-End  (869-050-00036-9) 47.00  Jan.  1,  2003 

13.... (869-050-000^7-7) 47.00        Jan.  1,  2003 


TWe  Slock 

14  Parts: 

1-59 (86W)4W)0037-2)  . 

60-139 (869-048-00038-1)  . 

140-199 (869-050-00040-7) 

200-1199 (869-O4M)0040-2) 

1200-End (869-O5O-00042-3) 

15  Parts: 

0-299 (869-(»>-00043-1) 

300-799 (869-04W)0043-7) 

•800-End  (869-05O-00O45-«) 

16  Parts: 

0^999  „ (869-050-00046-6) 

1000-£nd (869-050-00047-4) 

17  Parts: 

1-199  (86W)4»-00048-8) 

200-239 (869-04&-00049-6) 

240-End  ., (869-04MI0050-0) 

18  Parts:  y 

1-399 (869-iM8»«051-8) 

^)0-End (86M48^)0052-6) 

19  Parts: 

1-140  (869-048-00053-4) 

141-199 (869K)48-00054-2) 

200-End  (869-04M)0055-1) 

20  Parts: 

1-399 (869-048-00056-9) 

400-499 (869-048-00057-7) 

500-End  (869-044-00058-5) 

21  Parts: 

1^99 (869-04*-00059-3) 

100-169 (869-048-00060-7) 

170-199 (869-048-00061-5) 

'200-299 (869-048-00062-3) 

300-499 (869-048-00063-1) 

500-599 (869-048-00064-0) 

600-799 (869-04a-00065-8) 

800-1299 (86W)48-00066-6) 

1300-End (869-048-00067-4) 

22  Parts: 

1-299  (869-048-00068-2) 

300-End (869-048-00069-1) 

23  (869-048-00070-4) 

24  Parts: 

0-199  (869-048-0007  l-T) 

200-499 (869-048-00072-1) 

500-699 (869-048^00073-9) 

700-1699  ...'. (869-048-00074-7) 

1700-£nd (869-048-00075-5) 

25  (869-048-00076-3) 

r 

26  Parts: 

§§  1.0-1-1.60  (869-048-00077-1) 

§§1.61-1.169 (869-048-00078-0) 

§§1.170-1.300 (869-048-00079-8) 

§§.1.301-1.400 (869-048-00080-1) 

§§1.401-1.440 (869-048-00081-O) 

§§  1 .441  - 1 .500  (869-048-00082-8) 

§§1.501-1.640 (869-048-00083-6) 

§§1.641-1.850 (869-048-00084-4) 

§§1.851-1.907  ...; (869-048-00085-2) 

§§1.908-1.1000  (869-048-00086-1) 

§§1.1001-1.1400  (869-048-00087-9) 

§§1.1401-€nd  (869-048-00088-7) 

2-29        (869-04&-00089-5) 

30-39  (869-048-00090-9) 

40-49  (869-048-00091-7) 

50-299 (869-048-00092-5) 

300-499 (869-048-00093-3) 

500-599 (869-048-00094-1) 

600-End  (869-048-00095-0) 

27  Parts: 

1-199  -....:..  (869-048-00096-8) 


(OJOO 

sioa 

28  A) 
AiJOO 

37  A) 
581)0 
40.00 

47.00 
57.00 

47.00 
55X10 
59.00 

59.00 
24.00 

57«) 
56X10 
29.00 

47.00 
MJOa 
60  A) 

39.00 
46.00 
47.00 
]6J0O 
29.00 
46.00 
16.00 
56.00 
22.00 

59.00 
43.00 

40.00 

57.00 
47.00 
29.00 
58.00 
29.00 

68.00 

45.00 
58.00 
55.00 
44.00 
60.00 
47.00 
44.00 
57.00 
57.00 
56.00 
58.00 
61.00 
57.00 
39.00 
26.00 
38.00 
57.00 
12.00 
16.00 

61.00 


Jan.  1,2002 
Jan.  1,  2002 
Jan.  1,2003 
Jan.  1,2002 
Jan.  1,2003 

Jon  1.2003 
Jan.  1,2002 
Jan.  1.2003 

Jan.  1,2003 
Jan.  1,2003 

Apr.  1,2002 
Apr.  1,2002 
Apr.  1,2002 

Apr.  1,  2002 
Apr.  1,  2002 

Apr.  1,  2002 
Apr.  1,^002 
A|X.  1,  2002 

Apr.  1,  2002 
Apr.  1,2002 
ffi.  1,2002 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 


Apr.  1,2002 
AJx.  1,  2002 

Apr.  1,2002 


Apr.  1,  2002 
Apr.  1,2002 
Apr.  1,  2002 
AJx.  1.  2002 
Apr.  1,2002 

Apr.  1.  2002 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

*Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
AJx 
Apr 

&Apr 
Apr 


1,2002 
I,  2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,2002 
1,  2002 
1,  2002 
1,2002 
1,2002 
1,2002 


Apr.  1,2002 


Vlll 
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IX 


TMe 


stock  Number 


200-End  (869-048-00097-6) 

28  Parts: 

0-42  (869-048-00098-4) 

43-end (869-048-00099-2) 

29  Parts: 

0-99  .-(869-O48-OO10(H)) 

100-499 (869-048-00101-8) 

500-899 (869-048-00102-^) 

900-1899 (869-048-00103-^) 

T900-1910  (§§  1900  to 

1910.999)  (869-048-00104-2)  , 

1910  (§§1910.1000  to 

end)  (869-048-00105-1)  . 

1911-1925 (869-048-00106^)  . 

1926 (869^)48-00107-7)  . 

1927-End (869-04W)0108-5)  . 

30  Parts: 

1-199  ....'...- (869-048-00109-3)  . 

200-699 (869-048-00110-7)  . 

700-End  (869-048-00111-5)  . 

31  Parts: 

0-199  (869^)48-00112-3)  . 

200-End (869-048-00113-1)  . 

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  Ill 

1-190  (869-048-00114-0)  . 

191-399 (869-048-00115-8)  . 

400-629 (869-048-00116-6)  . 

630-699 (869-048-00117-4)  . 

700-799 (869-048-00118-2)  . 

800-End  (869-048-00119-1)  . 

33  Parts: 

1-124  (869-04W)0120-4)  . 

125-199 (869-048-00121-2)  . 

200-End  (869-048-00122-1)  . 

34  Parts: 

1-299  ....'. (869-04^-00123-9)  , 

300-399 (869-048-00124-7)  . 

400-End  (869-048-00125-5) . 

35  - (869-048-00126-3)  . 

36  Parts 

1-199 (869-048-00127-1)  . 

200-299 (869-048-00128-0)'. 

300-End  (869-048-00129-8)  . 

37 (869-048-00130-1)  . 

38  Parts: 

0-17  (869-048-00131-0)  . 

18-£nd  ■. (869-048-00132-8)  . 

39  (869-048-00133-6)  . 

40  Parts: 

1-49  (869-048-00134-4)  . 

50-51   (869-048-00135-2)  . 

52  (52.01-52.1018) (869-048-00136-1)  . 

52(52.1019^End)  (869-048-00137-9)  . 

53-59  (869-048-00138-7)  . 

60(60.1-End)  (869-048-00139-5)  . 

60  (Apps)  (869-048-00140-9)  . 

61-62  (869-048-00141-7)  . 

63  (63.1-63.599)  (869-048-00142-5)  . 

63  (63.600-63.1199)  (869-048-00143-3)  . 

63  (63.J200-End)  (869-048-00144-1)  . 

64-71   (869-048-00145-0)  . 

72-80  (869-048-00 146-8)  . 

81-85 (869-048-00147-6)  . 

86  (86.1-86.599-99)  (869-048-00148-4)  . 

86  (86.600-1-End)  (869-048-00149-2)  ., 

87-99  (869-04&-00 150-6)  . 


Price 

13.00 


f 


00 
00 


45.00 
21.00 
58.00 
35.00 


42.00 
29.00 
47.00 
59.00 

56.00 
47.00 
56.00 

35.00 
60.00 

15.00 
WOO 
18.00 
56.00 
60.00 
47.00 
37.00 
44.00 
46.00 

47.00 
6Ci.00 
47.00 

45.00 
43.00 
59.00 

10.00 

36.00 
35.00 
58.00 

47.00 


57.00 
58.00 

40.00 

57.00 
40.00 
55.00 
58.00 
29.00 
56.00 
51.00 
38.00 
56.00 
46.00 
61.00 
29.00 
59.00 
47.00 
52.00 
47.00 
57.00 


Revision  Oete 
Apr.  1,2002 

July  1,2002 
July  1,  2002 

8July  1,2002 
July  1,  2002 
July  1,2002 
July  1,2002 


TMe 


Stocic  Number 


58.00        July  1,  2002 


8July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,2002 

July  1,  2002 
July  1,  2002 
July  1,  2002 


July  1 
July  1 


2002 
2002 


2July  1,  1984 
2  July  1,  1984 
2  July  1,  1984 
July  1.2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 

July  1,  2002 
July  1,2002 
July  1,2002 

July  1,  2002 
July  1,  2002 
July  1,  2002 

'July  1,  2002 

July  1,  2002 
July  1,2002 
July  1,  2002 

July  1,  2002 

July  1,  2002 
July  K  2002 

July  1,2002 

July  1,  2002 
July  I,  2002 
July  1.  2002 
July  1,  2002 
July  1.2002 
July  1,2002 

•July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,2002 
July  1,  2002 

"July  1,  2002 
July  1,  2002 
July  1,2002 


100-135 (869^)48-00151-4) 

136-149 (869-048-00152-2) 

150-189 (869-048-00153-1) 

190-259 (869-048-00154-9) 

260-26^ (869-048-00155-7) 

266-299 (869-048-00156-5) 

300-399 (869-048-00157-3) 

400-424 (869-(M8-00158-1) 

425-699 (869^)48-00159-0) 

700-789 (869-048-00160-3) 

79(>.End  (869-048-00161-1) 

41  Chapters: 

1, 1-1  to  1-10 

1,1-11  to  Appendix,  2  (2  Resented) 

3-6 

7 : 

8 ....'.. -:. 

9 ; 

10-17  

18,  Vol.  I,  Parts  1-5  

18,  Vol.  II,  Parts  6-19 , 

18,  Vol.  Ill,  Parts  20-52 

19-100 

1-100  (869-048^)0162-0)  . 

101  (869-048-00163-8)  . 

102-200 _ (869-048-00164-6)  . 


Price       Revision  Date 

42.00 
58.00 
47.00 
37.00 
47.00 
47.00 
43.00 
54.00 
59.00 
58.00 
45.00 


201-End 


..  (869-048-00165-4) 


42  Parts: 

1-399 (869-048-00166-2) 

400-429 (869-048-00167-1) 

430-End  (869-048-00168-9) 

43  Parts: 

1-999  (869-048-00169-7) 

1000-end  (869-048-00170-1) 

44 (869-048-00171-9) 

45  Parts: 

1-199  -..^ (869-048-00172-7) 

200-499 (869-048-00173-5) 

500-1199 (869-048-00174-3) 

1200-End (869^)48-00175-1) 

46  Parts: 

1-40  (869-048-00176-0) 

41-69  (869-048-001 77-8) 

70-89  (869-048-00178-6) 

90-139 (869-048-00179-4) 

140-155 (869-048-00180-8) 

156-165 (869-048-00181-6) 

166-199 (869-048-00182-4) 

200-499 (869-048-00183-2) 

500-End  (869-048-00184-1) 

47  Parts: 

0-19  (869-048-00185-9) 

20-39  (869-048-00186-7) 

40-69  (869-048-00187-5) 

70-79  (869-048-00188-3) 

80-£nd  (869-04a-00189-l) 

48  Chapters: 

1  (Parts  1-51)  (869-048-00190-5) 

1  (Ports  52-99)  (869-048-00191-3) 

2  (Parts  201-299) (869-048-00192-1) 

3-6 (869-048-00193-0) 

7-14  (869-048-00194-8) 

15-28  ■.....(869-048-00195-6) 

29-End  (869-048-00196-4) 

49  Parts: 

1-99  ^ (869-048-00197-2) 

100-185  ....s (869-048-00198-1) 

186-199 (869-04a-00199-9) 

200-399 (869-048-00200-6) 

400-999 (869-04&-00201-4) 

1000-1199  (869-O48-00202-2)  . 


13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
23.00 
43.00 
41.00 
24.00 

56.00 
59.00 
61.00 

47.00 
59.00 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
1400 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.00 
58.00 
57.00 

59.00 
47.00 
53.00 
30.00 
47.00 
55.00 
38.00 

56.00 
60.00 
18.00 
61.00 
61.00 
25.00 


July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,2002 

3  July  1,  1984 

JJuly  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

J  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3Juty  1,  1984 

3  July  1,  1984 

July  1,  2002 

July  1,  2002 

July  I,  2002 

July  1,2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 

Oct.  1,  2002 
Oct.  1,  2002 


47.00       Oct.  1,2002 


Oct.  1,2002 

'Oct.  1,  2002 

Oct.  1,2002 

Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
'Oct.  1,  2002 
'Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,  2002 

Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1.2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2002 
'Oct.  1,2002 

Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 


Title 
1200-End 


Stocic  Number  Price       Revision  Dale 

(869-048-00203-1) 30.00       Oct.  1,  2002 


50  Parts: 

1-17  (869-048^)0204-9) &).00  Oct.  1,  2002 

18-199 .^ (869-048-00205-7) 40.00  Oct.  I,  2002 

200-599 (869-048-00206-5) 38.00  Oct.  1,  2002 

600-End  (869^)4d-(X)207-3) 58.00  Oct.  1,2002 

CFR  Index  and  Findings 

Aids (869-048-00047-0) 59.M  '    Jan.  1,2002 


Complete  2001  CFR  set J, 195.00 

Microfictie  CFR  Edition; 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing) 290.00 

Corr^te  set  (one-time  mailing) 247.00 


2001 

2000 
2000 
2000 
1999 

'  Because  Title  3  is  an  annual  conipilatlon,  ttiis  voiume  and  aH  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

'The  July  1,  1985  edition  ot  32  CFR  Parts  1-189  contains  a  note  onty  for 
?afts  1-39  inclusive.  For  ttie  fuH  text  of  ttie  Defence  Acquisition  Regulations 
in  Pats  1-39,  consult  ttie  ttwee  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  ports. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chopters  1  to  49  inclusive.  For  the  fuH  text  of  procurement  regulations - 
in  Chapters  1  to  49,  consuH  the  eleven  CFR  volumes  issued  as  of  July  1, 
19S4  containing  those  chapters. 

*No  amendments  to  this  volume  vi/ere  promulgated  during  the  period  Januanr 
1,  2002,  through  January  1,  2003.  The  CFR  volume  issued  as  of  January  1, 
2002  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2001,  through  April  1,  2002.  The  CFR  volume  issued  as  of  April  1,  2001  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

•No  amendments  to  this  volunne  were  promulgated  during  the  period  July 
I,  2001,  through  July  1,  2002.  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retained. 

»No  onDencfcDents  to  this  volume  were  promulgafed  during  the  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 


(< 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscripti(»i 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


\ 


A  renewal  notice  will  be 
sent  approximately  90  days 
beCare  Hie  shown  date. 


'  AEB  SMITH212J 

•  JOHN  SMITH 

I  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  siiown  date. 


:  AFRDO  SMITH212J 

J  JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


DeC97RI 


To  be  sure  that  your  service*  continues  without  interruption,  please  return  your  renewal  notice  pron:q)tly. 
If  your  subscription  SCTvice  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  alMNit  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ontaf  PnxMaIng  Codr 

*5468 


Superintendent  of  Documents  SiH»scription  Order  Form 

)f  Chargt  your  order. 

t  It'sEaayl 

To  lax  your  orders  (2to2)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  tof  ederal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year.  , 


I I  YES,  enter  ray  subscription(s)  as  follows: 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  penonal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Dociunents 

□  GPO  Deposit  Account         I    I    I    I    I     I     I    l-R 


(Please  type  or  print) 


Street  addreu 


aty.  State,  ZIP  code 


Daytime  plwne  including  am  code 


Purchase  order  numtier  (opdooal) 

YES     NO 

MaywfMtoypurnanM/Mhhf  wiJililFl»i<fcii  —JHi?      |     |  |     | 


CU  VISA       n  MastciCard  Account 

ini 


a 


(Credit  card  expiration  date) 


Thmnkyoufor 
yoHT  order! 


Authonzing  signature  >< 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittehurph.  PA  157W-7Q54 


/ 


68 


56 


24 


